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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXXXX (“the Individual”) to 
hold a Department of Energy (DOE) access authorization.1 This Decision will consider whether, 
based on the testimony and other evidence presented in this proceeding, the Individual’s 
suspended DOE access authorization should be restored. For the reasons detailed below, I find 
that the DOE should not restore the Individual’s access authorization at this time.  
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization for a 
number of years. Exhibit (Ex.) 18 at 8. During the period August 2009 through November 2009, 
the Individual went to his office in a secured building late at night during non-duty hours. Ex. 15. 
Further, the Individual had made several unauthorized purchases from his government-issued 
credit card during that period. Ex. 15. In explaining these events to his superiors, the Individual 
asserted that the incidents were a result of his experiencing a manic episode of his Bipolar 
Disorder. Ex. 15 at 7. This disclosure prompted the Local Security Office (LSO) to conduct a 
January 2010 Personnel Security Interview (2010 PSI) with the Individual. Ex. 20. After the PSI, 
the LSO referred the Individual to a DOE consultant-psychiatrist (DOE Psychiatrist) for an 
evaluation. The DOE Psychiatrist examined the Individual in July 2011 and issued a report 
(Report). Ex. 3.  

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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After reviewing the Individual’s personnel security file, the LSO informed the Individual in an 
August 2011 Notification Letter that there existed derogatory information that raised security 
concerns under 10 C.F.R. § 710.8 (h) and (l) (Criteria H and L, respectively). See Ex. 1 
(Notification Letter). The Notification Letter also informed the Individual that his security 
clearance was being suspended and that he was entitled to a hearing before a Hearing Officer in 
order to resolve the security concerns. Id.    
 
The Individual requested a hearing on this matter. Ex. 2 at 8. The LSO forwarded his request to 
the Office of Hearings and Appeals, and I was appointed the Hearing Officer. At the hearing, the 
DOE counsel introduced 27 exhibits into the record (Exs. 1-27) and presented the testimony of 
two witnesses, a personnel security specialist and the DOE Psychiatrist. The Individual, 
represented by counsel, presented his own testimony, as well as the testimony of three witnesses: 
his counselor (Counselor), and two supervisors (Supervisors 1 and 2). See Transcript of Hearing, 
Case No. PSH-11-0001 (hereinafter cited as “Tr.”) The Individual also tendered 26 exhibits, Exs. 
A-Z, including a statement from his treating psychiatrist (Individual’s Psychiatrist), Ex. Y. 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer may consult adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988)(Egan) 
(the “clearly consistent with the interests of national security” test indicates that “security 
clearance determinations should err, if they must, on the side of denials”). 
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III. FINDINGS OF FACT AND ANALYSIS 
 
A.  Whether the LSO Properly Invoked Criteria H and L 
 
 1. The Individual’s History of Psychiatric Illness 
 
The Individual was first diagnosed as suffering from Bipolar Disorder in 1995 and suffered from 
acute manic episodes of Bipolar Disorder in 1989, 1995, 2000 and 2009.2 Ex. 5 at 2; Ex. 3 at 1. 
Following his examination of the Individual, the DOE Psychiatrist confirmed the Individual’s 
diagnosis of Bipolar-I Disorder. Ex. 3 at 2. In determining whether the Individual’s illness could 
cause a significant defect in judgment and reliability, the DOE Psychiatrist, in his report, noted 
that the Individual had, at times, discontinued certain medications and refused treatment on the 
occasions when a manic episode would erupt. Ex. 3 at 2-3. In 2002, the Individual assured the 
LSO that his social support network and his church bishop would provide a “profound kind of 
guarantee” that he would stay the course of treatment. Ex. 3 at 3. However, in 2009, the 
Individual misinterpreted attempts by his wife and his then-psychiatrist to get the Individual to 
seek additional help for his manic episode. Ex. 3 at 3. Given that fact, the DOE Psychiatrist was 
not confident that the Individual would seek prompt treatment for a future episode of mania. Ex. 
3 at 3. Thus, the DOE Psychiatrist concluded that a manic episode of the Individual’s Bipolar 
Disorder could cause a significant defect in judgment and reliability. Ex. 3 at 3. 
 

2. The Individual’s History of Financial Irresponsibility and Unusual Conduct 
 
During a 1991 DOE-sponsored psychiatric evaluation, the Individual admitted that, during a 
1989 manic episode, he went on a spending spree. Ex. 6 at 2. A 1990 credit report indicated that 
the Individual had credit accounts totaling $126,962.3 Ex. 25 at 310-33. A 1996 credit report 
indicated that the Individual had a credit balance of $88,961 of which there were 17 recently 
opened accounts with credit balances totaling $49,000. Ex. 25 at 238-44. In late 2000, the 
Individual had two vehicles and a motorcycle voluntarily repossessed. The Individual filed for 
Chapter 7 bankruptcy in February 2001. Ex. 25 at 40-41,159. During a 2001 OPM investigation, 
the Individual admitted that the bankruptcy was the result of unwise expenditures he made 
during his 2000 manic episode. Ex. 25 at 140, 145. In a PSI conducted in 2002, the Individual 
admitted that, during his 2000 manic episode, he lacked financial judgment. Ex. 21 at 85-86. 
 
During his 2009 manic episode, the Individual purchased a truck to live in because of his recent 
decision to separate from his wife. Ex. 20 at 54. Because his wife kept his credit cards and check 
book during this episode, the Individual began to run out of money and ultimately used his 
government credit card to rent hotel rooms and to pay for personal expenses. Ex. 20 at 76-82, 
111-17. During the 2010 PSI, the Individual admitted that, during the 2009 manic episode, he 

                                                            
2 As recorded above, the Individual was first diagnosed as suffering from Bipolar Disorder in 1995. However, the 
Individual believes he suffered a manic episode in 1989. The DOE Psychiatrist accepts the Individual’s belief that 
he did, in fact, suffer a manic episode in 1989. Ex.3 at 1.  
 
3 The Notification Letter identified this credit report as having been obtained in 1989 and showing credit accounts 
totaling $130,717. Ex. 1 at 6. 
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had made “wacky” purchases such as buying multiple items regardless of his actual need for the 
item. Ex. 20 at 54. Additionally, during this manic episode, the Individual, while on scheduled 
leave, would come to his office in a classified facility late at night to bring and store boxes of 
books and to check E-mails. Ex. 20 at 61-63. When asked about these incidents in the 2010 PSI, 
the Individual admitted that he had made bad choices and possessed sub-standard judgment 
during the 2009 manic episode. Ex. 20 at 78. 
 

3. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h). It is well established that “certain emotional, mental, and personality 
conditions can impair judgment, reliability, or trustworthiness.” Adjudicative Guidelines, 
Guideline I. Conduct involving such psychological conditions can raise questions about an 
individual’s ability to protect classified information. Personnel Security Hearing, Case No. TSO-
1013 (July 19, 2011) (Bipolar Disorder found to raise security concerns). In light of the DOE 
Psychiatrist’s determination that the Individual suffers from Bipolar Disorder, a condition that 
may cause a significant defect in the Individual’s judgment and reliability, the LSO had 
sufficient grounds to invoke Criterion H.  
 
Criterion L concerns circumstances tending to show that the Individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). It is well-established that financial 
irresponsibility raises doubts as to an individual’s honesty, reliability and trustworthiness, and 
raises security concerns under Criterion L. See Adjudicative Guidelines, Guideline F, ¶ 18 (the 
“failure or inability to live within one's means, satisfy debts, and meet financial obligations may 
indicate poor self-control, lack of judgment, or unwillingness to abide by rules and regulations 
all of which can raise questions about an individual's reliability, trustworthiness and ability to 
protect classified information.”); Personnel Security Hearing, Case No. TSO-0507 (October 31, 
2007). Similarly, other conduct casting doubt on an individual’s willingness to comply with rules 
or regulations – in this case, improper use of his DOE-issued credit card and his admissions of 
periods of exercising questionable judgment – also calls into question an individual’s honesty, 
trustworthiness, and reliability. See Adjudicative Guidelines, Guideline E, ¶ 16(c). Given the 
Individual’s admitted bouts of excessive financial indebtedness, his misuse of his DOE-issued 
credit card and his admissions of past poor choices and substandard judgment, the LSO had 
sufficient grounds to invoke Criterion L. 
 
B. Whether the Individual Has Mitigated the Security Concerns  
 
As an initial matter, I find that the Criterion L derogatory information cited by the LSO has its 
origins in, and is intimately connected to, the Individual’s Bipolar Disorder. The evidence in the 
record indicates that the individual’s financial irresponsibility and other questionable activities 
occurred when the Individual was suffering from a manic episode of his Bipolar Disorder and 
were a direct result of these episodes. See Tr. at 143-46, 163, 205. Consequently, I need only 
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consider if the Individual has resolved the Criterion H concerns. If the Individual resolves the 
Criterion H concerns, then it is unlikely that the type of Criterion L behavior detailed in the 
Notification Letter will reoccur. Conversely, if I find that the Individual has not resolved the 
Criterion H concerns related to his Bipolar Disorder, I cannot find that the Criterion L concerns 
have been resolved.4 
 
At the hearing, the Individual sought to present evidence indicating that the risk that he would 
have another manic episode is low. The Individual asserts that the 2009 manic episode was 
induced from a new medication, Vyvnase, and that, given the pattern of his manic episodes, 
another episode may not occur until after his retirement or may never occur. The Individual also 
denied at the hearing that he stopped taking medication without consulting his physician. 
Further, the Individual presented evidence that, should he experience another manic episode, a 
four-person “intervention” team would intervene to ensure that he would receive immediate, 
effective treatment for the episode. The Individual also presented evidence to demonstrate his 
excellent work performance and to establish the fact that, even while suffering from a manic 
episode, he committed no breaches of security. A summary of the relevant testimony is presented 
below. 
 
The Individual presented a written statement from his psychiatrist (Individual’s Psychiatrist) 
stating that the Individual has been highly adherent to his treatment plan and has gone to great 
lengths to minimize the risk of a recurrent manic episode. Ex. Y at 2. Because of these efforts, 
the Individual’s Psychiatrist believes that the risk of the Individual having a future severe manic 
episode is greatly reduced and that the time between manic episodes will likely be extended. Ex. 
Y at 2.  
 
The Individual’s Counselor testified that the Individual has adopted the practice of performing a 
daily check of his thinking and mood so as to detect problems earlier. Tr. at 82. In their meetings, 
the Counselor watches the Individual closely for changes in behavior. Tr. at 83. Overall, the 
Counselor assessed the Individual’s condition as “stable” and notes that, despite the increased 
stress associated with the suspension of his security clearance, the Individual has not experienced 
another manic episode. Tr. at 88.  
 
The Individual testified that, to prevent the difficulties that arose from his last manic episode, he 
has created an intervention team of four individuals who are charged with confronting him 
should he suffer from another manic episode. Tr. at 137, 140-41. The Individual’s bishop, the 
Individual’s Psychiatrist, Counselor and Wife are members of the intervention team. Tr. at 141. 
The Individual sent a letter to each of these four individuals requesting that they personally 
intervene if the Individual demonstrates any unusual behaviors. Tr. at 141; Ex. J. Attached to the 
letter is a list of manic and hypomanic symptoms for their reference and an internet article 
regarding an actor suspected of suffering from Bipolar Disorder. Tr. at 141. The Individual 
believes that if his intervention team confronts him with his letter and the attached article, it 
would be hard for him to refuse to seek immediate medical help. Tr. at 141. Unlike the result 

                                                            
4 The Individual submitted evidence of his subsequent payment of the debts referenced in the Notification Letter. 
Exs. D, E, K, M. However, as described above, I find that his financial problems are connected to his Bipolar 
Disorder and that, should another manic episode occur, the Individual would be at significant risk for future bad 
financial judgments. 
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from his Wife’s intervention attempt in 2009, he would find it impossible to deny that he was in 
the midst of a manic episode. Tr. at 142. 
 
The Individual also testified that, as an added precaution, he has given his Wife a power of 
attorney that will allow her to make decisions for him in the event of a future manic episode. Tr. 
at 142. Additionally, the Individual’s Psychiatrist has assured the Individual that, if the 
Individual was a “danger in any way,” she would ensure that the Individual received treatment in 
a hospital. Tr. at 142.  
 
Supervisors 1 and 2 testified as to the Individual’s excellent work performance for a number of 
years. Tr. at 54, 56, 69-71. Neither supervisor would have doubts regarding the Individual’s 
future performance or ability to protect classified information, despite their knowledge of the fact 
that the Individual’s Bipolar Disorder could reoccur. Tr. at 56-57, 71-72. Both Supervisors 
recommended that the Individual’s security clearance be restored. Tr. at 60, 71-72. In addition to 
testimony from the Supervisors regarding the Individual’s ability to protect classified 
information, the Individual elicited testimony from the personnel security specialist confirming 
that during the 2009 manic episode the Individual did not compromise classified materials. Tr. at 
35. The Individual also submitted ten letters from friends and individuals who have worked with 
him, attesting to the Individual’s good character and their confidence that the Individual would 
not endanger classified materials. Ex. I. 
 
After listening to all of the witnesses, the DOE Psychiatrist testified as to his current assessment 
of the Individual. The DOE Psychiatrist testified that, should the Individual suffer another manic 
episode, it would be likely that the Individual’s judgment and reliability would be impaired. Tr. 
at 191. The DOE Psychiatrist was unable to provide an estimate of the probability that the 
Individual would suffer another manic episode. Tr. at 192. The DOE Psychiatrist commented 
that it is “not unusual” that individuals suffering from Bipolar Disorder will begin to feel well 
and decide on their own not to continue taking medication. Tr. at 192. While the Individual has 
instituted a “remarkable” regimen to prevent future manic episodes, the DOE Psychiatrist 
testified that he could not be certain that the Individual’s regimen would prevent another manic 
episode. Tr. at 193. 5 
 
Given the evidence submitted in this case, I find that the Individual has not resolved the Criterion 
H security concerns raised by the Individual’s Bipolar Disorder. With regard to the Individual’s 
arguments regarding the scant likelihood that he would have a future manic episode, I find these 
arguments unavailing. Both the Individual’s Psychiatrist and the DOE Psychiatrist have stated 
that it is impossible to predict with certainty whether the Individual will suffer a future manic 

                                                            
5 The Notification Letter alleges that, in the past, the Individual, on his own, stopped taking prescribed medication 
for his illness. See Ex. 1 (Summary of Security Concerns – Sections I.L (stopped taking Vyvnase), I.M (stopped 
taking Carbitrol), and I.O (Stopped taking Depakote)). The Individual disputes these allegations and testified that 
either he did not in fact stop taking the medication (Carbitrol) or he stopped taking the medication with his 
physician’s consent. Tr. 135-36, 139 (Carbitrol); Ex. B (prescription records); Tr. at 156-57 (Depakote). With regard 
to Vyvnase, a medication for Attention Deficit Disorder, the Individual stopped taking the medication because of the 
severe side effects. Tr. at 139. The Individual testified that he now knows not to stop taking medication without 
consulting a physician. Tr. at 139. The DOE Psychiatrist testified, however, that the fact that the Individual 
continued taking all of his medications in 2009, but yet still suffered a manic episode in 2009, supports a finding that 
the Individual may suffer future bouts of mania. Tr. at 193-94. 
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episode. Ex. Y at 1 (Individual “could have many years without an incident” but also stating that 
the risk of relapse “is not zero”); Tr. at 192, 194. The Individual’s Psychiatrist asserts that the 
time between the Individual’s manic episodes will be extended and that the risk of recurrence is 
low for the foreseeable future. Ex. Y at 1. On the other hand, the DOE Psychiatrist testified that 
it is not possible to make a prediction as to the likelihood of a future manic episode based upon 
dates of prior manic episodes. Tr. at 195. Moreover, while the DOE Psychiatrist agrees that the 
Individual’s 2009 manic episode was likely triggered by Vyvnase, this factor would not have 
changed his assessment of the Individual. Tr. at 204. The DOE Psychiatrist went on to testify 
that individuals with Bipolar Disorder are always at risk for destabilization based on emotional 
factors or the introduction of new medications.6 Tr. at 204; see Ex. 21 at 12 (Individual’s 
assertion that his use of a herbal supplement, ginkgo biloba, triggered his 2000 manic episode). 
In reviewing the conflicting testimony, I find the DOE Psychiatrist’s testimony more convincing. 
As a result, I cannot find to a sufficient certainty that the Individual’s risk of experiencing a 
manic episode is so low as to resolve the Criterion H security concerns.  
 
The Individual has presented substantial evidence as to his belief that his intervention team 
would help him receive early treatment for manic episodes and thus prevent lapses of bad 
judgment and unreliability in the future. I am not sufficiently convinced that the intervention 
team can mitigate future bouts of manic episodes and their associated bad judgment. In 2009, the 
Individual’s wife confronted him as to the possibility he might be suffering from a manic 
episode, but the Individual rejected her assessment of his condition. Significantly, the Counselor 
could not give a definitive answer to the question whether such an intervention could persuade 
someone suffering from a manic episode to seek early treatment. The Counselor opined that 
while the “hope” would be that such a person could be persuaded to seek treatment early, the 
state of mind of the individual would be the determining factor whether such help was accepted. 
Tr. at 101-03. The Counselor went on to testify that it is impossible to determine what state of 
mind such an individual would have in the future. Tr. at 102-03. Similarly, the Individual’s 
Psychiatrist’s statement opined that it is “possible” that the Individual would not make decisions 
in his best interest during a manic episode. Ex. Y at 1. Consequently, if a future manic episode 
affected the Individual’s thinking to a significant extent, intervention may not be effective. 
 
Given my above findings, I find that the Individual has not completely resolved the security 
concerns raised by the Criterion H derogatory information. See Personnel Security Hearing, 
Case No. TSO-1006 (May 18, 2011) (individual with Bipolar Disorder and a five-year history of 
no manic episodes and compliance with prescribed medications found not to have resolved 
security concerns raised by his illness). 
 
Because I find that the Criterion H concerns have not been resolved, I cannot find that the 
Criterion L concerns have been resolved. As discussed above, the Individual has a history of 
making poor judgments and having poor reliability while in the midst of a manic episodes. Such 
a pattern of unreliability would likely reoccur if the Individual is unfortunate enough to suffer 
another manic episode in the future.  
 

                                                            
6 The fact that the 2009 episode was essentially not the Individual’s fault unfortunately does not change the fact that 
the Individual suffers from Bipolar Disorder and is at risk for future significant manic episodes. 
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In making this determination, I wish to put on the record that the Individual, in the absence of a 
flair-up of his illness, is a responsible, hard-working, employee who has provided substantial 
evidence of many commendable traits. A determination that one is not suitable for a security 
clearance is not a moral determination of the worth of an individual or necessarily an assessment 
of loyalty or integrity. The Individual should be commended for his service.  
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that cast 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H and L of the 
Part 710 regulations. I also find that the Individual has not presented sufficient information to 
fully resolve those concerns. Therefore, I cannot conclude that restoring the Individual’s 
suspended access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). Accordingly, I find 
that the DOE should not restore the Individual’s suspended access authorization at this time.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: February 16, 2012 
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_______________ 
 
Steven L. Fine, Hearing Officer: 
 
This Decision concerns the eligibility of XXXX XXXX XXX(hereinafter referred to as “the 
Individual”) to hold a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I conclude that the Individual’s security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. § 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning her eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had engaged in unusual conduct which brought her honesty, 
trustworthiness, and reliability into question, and been diagnosed by a psychologist with alcohol 
abuse.1   

                                                 
1  The Notification Letter alleges that the Individual has: (1) “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment 
or reliability,” 10 C.F.R. § 710.8(h); (2) “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed 
by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse,” 10 
C.F.R. § 710.8(j); and (3) “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show 
that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may 
be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security,”  10 C.F.R. § 710.8(l).   
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The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for a security 
clearance.  The Individual requested a hearing, and the LSO forwarded the Individual’s request 
to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as the 
Hearing Officer in this matter on October 19, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, two close friends, her supervisor, her  mother, her father, her treating psychologist 
(the Psychologist), and a DOE consultant psychiatrist (the Psychiatrist).  See Transcript of 
Hearing, Case No. PSH-11-0002 (hereinafter cited as “Tr.”).  The LSO submitted 15 exhibits, 
marked as Exhibits 1 through 15, while the Individual submitted 9 exhibits, marked as Exhibits 
A through I. 
 
II. FINDINGS OF FACT 
 
On March 11, 2011, the Individual turned 21.  Exhibit 15 at 9.  On March 20, 2011, the 
Individual was involved in a single vehicle accident, which resulted in her hospitalization for a 
period of five days.  Id. at 24.  Following the accident, medical personnel at the hospital 
administered a blood test to the Individual which showed a blood alcohol level of .16.  Id. at 20.  
Accordingly, law enforcement charged the Individual with Driving Under the Influence of 
Intoxicating Liquor (DUI), Careless Driving, failure to use her safety belt, and No Insurance.  
Exhibit I at 1.     
 
On April 20, 2011, the LSO conducted a Personnel Security Interview (PSI) of the Individual.2  
During this interview, the Individual said that she has only used alcohol “about 5 times.”  Exhibit 
15 at 32.  During this PSI, the interviewer asked the Individual about her future intentions 
concerning alcohol.  The Individual responded by noting that she had been traumatized by her 
accident, and seeing the effects of her accident on her parents.  The Individual then stated: “I 
don't know, I, I feel like, right now I feel like strongly opposed to it because of everything that 
I'm going through.”  Id. at 44. 
 
On May 29, 2011, 65 days after she came home from the hospital, the Individual again operated 
a motor vehicle while intoxicated.  The Individual was apprehended by police, arrested and 
charged with aggravated DUI, an equipment violation, and Possession of an Altered, Forged, or 
Fictitious License.  Her blood alcohol level was measured at .16.  Exhibit 14 at 26.  The police 
found “what appeared to be a state . . . issued operator’s license which had the [Individual’s] 
information and picture displayed on it.  Upon a closer examination of the operator’s license [the 
arresting officer] noted several discrepancies as far as the date birth of [the Individual] and that 
which was displayed on the operator’s license.”  Exhibit I at 1.  The hologram was a crude 
imitation of the official hologram appearing on that state’s licenses.  Id.         
 

                                                                                                                                                             
   
2  A copy of the transcript of the April 20, 2011, PSI appears in the record as Exhibit 15.   
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On June 23, 2011, the LSO conducted a second PSI of the Individual.3  During this PSI, the 
Individual admitted that she had been operating her automobile while intoxicated at the time of 
the May 29, 2011, arrest.  Exhibit 14 at 23.  She further admitted that she had been operating her 
automobile without the head lights on.  Id.  She claimed that the alleged fake driver’s license was 
“a souvenir a card with like my picture and information and so he had to take it in to verify that it 
wasn't like a falsified like ID card . . .  just like something you'd get at like the State Fair or 
something, like a souvenir card almost.”  Id. at 34.  The Individual denied that the alleged fake 
driver’s license was “a fake ID.”  Id. at 35.  The Individual stated that her last use of alcohol 
occurred on May 29, 2011, the date of her second DUI arrest.  Id. at 62.  However, the Individual 
also indicated that she would not rule out using alcohol again sometime in the future.  Id. at 92.  
The Individual indicated that she was being treated by the Psychologist.  Id. at 67.  She further 
stated that she had experienced panic attacks and had been diagnosed with an eating disorder.  Id. 
at 64, 66.  The Individual further stated that she had been prescribed an anti-depressant.  Id. at 
68.  The Individual admitted to abusing alcohol, but claimed that she did not have an “alcohol 
problem.”  Id.  at 72.  The Individual indicated that she had not received any treatment or 
counseling for alcohol.  Id. at 93.     
 
At the request of the LSO, the Individual was evaluated by the Psychiatrist on July 27, 2011.  
Exhibit 7 at 2.  The Psychiatrist reviewed selected portions of the Individual’s personnel security 
file, and interviewed the Individual.  After completing her evaluation of the Individual, the 
Psychiatrist issued a report in which she found that the Individual met the criteria set forth in the 
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition-Text Revised (DSM-IV-
TR) for “Alcohol Abuse,” “Bulimia Nervosa,” and “Mood Disorder NOS.”4  Id. at 12.  The 
Psychiatrist further found the Individual’s alcohol abuse to be an illness or condition that causes, 
or may cause, a significant defect in the Individual’s judgment and reliability.  Id. at 12.  While 
the Psychiatrist did not find that the Individual’s Bulimia Nervosa and Mood Disorder NOS were 
causing significant defects to the Individual’s judgment and reliability, she found that those 
diagnoses were significant for two reasons.  First, if these conditions did not respond to 
treatment, they could eventually result in a “significant impairment in judgment.” Id.  Second, 
the Psychiatrist opined that “Although, mood disorders and eating disorders are both mental 
conditions that don't necessarily impair judgment and reliability in significant proportion, [in the 
[Individual’s case] these two disorders if untreated, definitely pose added risk factors for relapse 
of her Alcohol Abuse.” Id.   The Psychiatrist opined that the Individual was neither reformed nor 
rehabilitated, stating in pertinent part: 
 

At the time of my evaluation [the Individual] did not appreciate the diagnosis of 
Alcohol Abuse.  Although she is in treatment, her alcohol abuse history has not been 
a focus.  While it is true that she had stopped drinking since May 29, 2011, there is 
no guarantee that this short period of abstinence is permanent change in the 
individual's behavior. . . . [T]he Individual] needs to have a better understanding of 
hazardous versus normal social drinking and how other psychological problems play 
a role in poor judgment with alcohol use.   

 

                                                 
3  A transcript of the June 23, 2011, PSI appears in the record as Exhibit 14. 
 
4  A copy of this Report appears in the record as Exhibit 7.  
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Id.   The Psychiatrist further opined that in order to mitigate the security concerns arising from 
the Individual’s alcohol abuse, the Individual had several options:  
 

As adequate evidence of rehabilitation I recommend that the individual undergo both 
of the following: 
  
1. Satisfactorily complete a minimum of 50 hours of a professionally led substance 
abuse treatment program, for minimum of six months, including what is called 
"aftercare" and be completely abstinent at least for the entire duration of the 
program. 

 
2. Continue current treatment for bulimia nervosa, and preferably with continuing 
assessment for other mental conditions. I recommend that she maintains treatment 
for a minimum of one year. 

 
Any future recurrence of drinking alcohol to excess or alcohol-related incidents will 
be evidence that the individual is not showing adequate evidence of rehabilitation.  
Any unilateral decision to discontinue psychological treatment on the part of the 
individual will be evidence that the individual is not showing adequate rehabilitation. 

 
As adequate evidence of reformation there are two alternatives: 

 
1.  If the individual goes through the two rehabilitation programs listed above, six 
months of absolute sobriety, and one year of convincing absence of excessive 
drinking would be necessary to show adequate evidence of reformation. 

 
2.  If the individual does not go through one of the two rehabilitation programs listed 
above, 1 year of absolute sobriety would be necessary to show adequate evidence of 
reformation. Any future recurrence of drinking alcohol to excess or alcohol-related 
incidents will be evidence that the individual is not showing adequate evidence of 
reformation. 

 
Id. at 12-13. 
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  In rendering this opinion, I have considered the following factors: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 



5 
 

 

absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§ § 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
A.  Criteria H and J 
 
The Individual has a history of two alcohol DUIs in less than three months.  Moreover, the 
Psychiatrist diagnosed the Individual with alcohol abuse.  These two alcohol-related arrests and 
other information indicating that her use of alcohol might be problematic raise security concerns 
about the Individual under Criterion J.  In addition, the alcohol abuse diagnosis by the 
Psychiatrist, along with the derogatory information concerning alcohol use discussed above, 
raises security concerns under Criterion H.  Excessive alcohol consumption often leads to the 
exercise of questionable judgment or the failure to control impulses, and can raise questions 
about an individual's reliability and trustworthiness.  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, issued on December 29, 2005, by 
the Assistant to the President for National Security Affairs, The White House (Adjudicative 
Guidelines) at ¶ 21.   In the present case, an association exists between the Individual’s 
consumption of alcohol and her subsequent failure to exercise good judgment and to control her 
impulses, as evidenced by her repeated engagement in activities that required the intervention of 
law enforcement to protect those around her.   
 
I find that the Individual has not mitigated the security concerns raised by her alcohol abuse.  
The Individual does not dispute the alcohol abuse diagnosis and candidly admits that she needs 
treatment.  She convincingly testified that she has abstained from consuming alcohol since 
May 29, 2011.  The Individual has obtained counseling, and plans to enroll in a group treatment 
program for alcohol abuse.  It is clear that the Individual is doing everything she can be doing in 
order to address her alcohol abuse and the other disorders which complicate her recovery from 
alcohol abuse.  While these are important and necessary steps for the Individual, I was convinced 
by the Psychiatrist’s testimony that the Individual needs to both abstain from excessive alcohol 
use for a full year and successfully complete her group alcohol treatment in order to resolve the 
doubts raised by her alcohol abuse. 
 
The Individual’s Psychologist testified on the Individual’s behalf at the hearing.  The 
Psychologist testified that she agreed that the Individual was properly diagnosed with alcohol 
abuse.  Tr. at 143-144.  She testified that she has been treating the Individual for the past seven 
months.  Id. at 144.   The Individual has been making excellent progress during her therapy.  The 
Individual has “learned a tremendous amount about the disease and about alcohol abuse and 
taken a serious look at her behaviors . . ..”  Id.  The Psychologist admitted that group therapy 
would be a very important part of the Individual’s recovery process.  Id. at 145, 149.  While the 
Psychologist conceded that the amount of time in recovery is an important factor to consider in 
determining whether she is reformed or rehabilitated, the Psychologist further stated “I would 
rather look at recovery time than abstinence time.”  Id.  She further testified that she expected 
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that the Individual would successfully achieve a one-year period of sobriety.  Id. at 146.  When 
the Psychologist was asked about the effect that the Individual’s eating disorder would have 
upon the Individual’s recovery from alcohol abuse, the Psychologist responded: “I would say her 
eating disorder was actually disordered eating not otherwise specified, that I think that any time 
there's addictive behavior they definitely, you know, go hand in hand.”  Id. at 147.  She further 
testified that the Individual’s eating disorder was no longer “an active problem” although the 
Individual would never be cured.  Id. at 147-148.  The Psychologist testified that the one year of 
abstinence standard was meant for persons with substance dependence and was not meant to be 
applied in cases of substance abuse.  Id. at 148.  The Psychologist testified that the Individual has 
a low risk of relapse.  Id. at 148-149, 162-163.  The Psychologist described the Individual’s 
prognosis as “very good.”  Id. at 152. The Psychologist was asked why she believed that the 
Individual’s risk of relapse was low, she stated: “Because her alcohol abuse was very short-term, 
. . . she had not been a drinking, long-term user even before there was any abuse, and I think 
she's been very committed to the process of therapy and psychoeducation.”  Id. at 150.  The 
Psychologist testified that “she had not observed any evidence of a mood disorder during the past 
six months in which she has treated the Individual.  Id. at 151.  The Psychologist testified that the 
Individual is very committed to her recovery and is motivated by her desire to live a fuller, 
happier life.  Id. at 149-150.             
 
At the hearing, the Psychiatrist testified that the Individual is neither reformed nor rehabilitated 
from her alcohol abuse.  Tr. at 108-115, 123.  The Psychiatrist testified that the Individual’s 
insight has improved since her July 27, 2011, examination and that the Individual now 
understands alcohol abuse.  Id. at 105.  She noted that the Individual has completed the six 
months of abstaining from alcohol use that she had recommended, but had not completed one 
year of abstinence from excessive alcohol use.  Id. at 105-106.  The Psychiatrist testified that the 
Individual’s mood and eating disorders are risk factors which complicate the Individual’s 
recovery from alcohol abuse.  Id. at 106, 112-113, 117.  The Psychiatrist said the Individual has 
been doing everything she should be doing to facilitate her recovery and is heading in the right 
direction.  Id. at 107.  However, the Psychiatrist also testified that the Individual needs to 
complete the group therapy component of her treatment program in order to complete her 
recovery.  Id. at 111- 113.   
 
Because the Psychologist’s testimony did not convincingly address the effects on the 
Individual’s sobriety raised by her eating and mood disorders, incomplete treatment, and  
insufficient pattern of avoiding excessive drinking, I do not find that testimony as convincing as 
the Psychiatrist’s testimony.  Based upon the Psychiatrist’s compelling testimony, I find that the 
Individual has not sufficiently mitigated the security concerns raised under Criteria H and J, by 
the Individual’s two alcohol-related arrests and alcohol abuse diagnosis. 
 
C. Criterion L   
 
The Individual’s two alcohol-related arrests constitute criminal conduct which raises security 
concerns under Criterion L. 
 
“Conduct involving questionable judgment, lack of candor, dishonesty, or unwillingness to 
comply with rules and regulations can raise questions about an individual's reliability, 
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trustworthiness and ability to protect classified information.”  Adjudicative Guidelines at ¶ 15. 
“Criminal activity creates doubt about a person's judgment, reliability and trustworthiness.  By 
its very nature, it calls into question a person's ability or willingness to comply with laws, rules 
and regulations.”  Id. at ¶ 30. 
 
In the present case, all of the criminal conduct and behavior evidencing poor judgment, 
unreliability and dishonesty cited in the Notification Letter relate to the Individual’s alcohol 
abuse.  Clearly, when the Individual uses alcohol, her judgment, reliability, and honesty are 
significantly impaired. Just as clearly, as long as the unresolved concerns that she may return to 
alcohol use exist, the concerns that her judgment, reliability, and honesty could be impaired will 
exist as well.  Accordingly, because the Individual has not yet established her reformation or 
rehabilitation from alcohol abuse, I find that she has not resolved those security concerns arising 
from her criminal conduct and behavior cited in the Notification Letter under Criterion L. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H, J, and L.  I 
find that unmitigated security concerns remain under each of these criteria.  Accordingly, the 
Individual has not demonstrated that restoring her security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be restored at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 14, 2012 



 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the individual”) for 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should not grant the individual 
access authorization at this time.2   

 
I.  BACKGROUND 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

 
The individual is an employee of a DOE contractor and an applicant for an access authorization.  On 
a Questionnaire for National Security Positions (QNSP), the individual disclosed that, in 1999, he 
had been charged with possession of alcohol by a minor.  Exhibit 5.  A Local Security Office (LSO) 
summoned the individual for an interview (PSI) with a personnel security specialist on May 10, 
2011.  Exhibit 7.  After the PSI, the LSO referred the individual to a local psychiatrist (hereinafter 
referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist 
prepared a written report, setting forth the results of that evaluation, and sent it to the LSO. Exhibit 
6. Based on this report and the rest of the individual’s personnel security file, the LSO determined 
that derogatory information existed that cast into doubt the individual’s eligibility for access 
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authorization. The LSO informed the individual of this determination in a letter that set forth the 
DOE’s security concerns and the reasons for those concerns.  Letter from LSO to Individual 
(September 16, 2011) (Notification Letter); Exhibit 1 (Summary of Security Concerns).  The 
Notification Letter also informed the individual that he was entitled to a hearing before a hearing 
officer in order to resolve the substantial doubt concerning his eligibility for an access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the hearing officer. The DOE introduced seven exhibits into the record of this 
proceeding. The individual introduced one exhibit, and presented the testimony of three witnesses, in 
addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraphs (h) and (j) of the criteria for 
eligibility for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8. 
Exhibit 1.3  Under these criteria, the LSO cited (1) the individual’s admission that he drank to 
intoxication up to four times a month, the last instance being on July 2, 2011, and that his wife and 
mother had criticized him for drinking and driving on at least one occasion; (2) the individual’s 
admission that his tolerance for alcohol has increased from needing two or three beers to cause 
intoxication to eight to twelve beers recently; (3) the report of the DOE psychiatrist, in which he 
concluded that the individual consumed alcohol habitually to excess, and that this pattern of 
consumption indicated that the individual had an illness or mental condition that causes, or may 
cause, a significant defect in judgment or reliability.  Exhibit 1 at 1-2. 
 
This undisputed information adequately justifies the DOE’s invocation of criteria (j) and (h), as it 
raises significant security concerns related to excessive alcohol consumption, which often leads to 
the exercise of questionable judgment or the failure to control impulses, and calls into question the 
individual’s future reliability and trustworthiness.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information (Adjudicative Guidelines), The White 
House (December 19, 2005), Guideline G.   
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a hearing officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual a security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 

                                                 
3 Paragraph (h) defines as derogatory information that an individual has an “illness or mental condition of a 

nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect 
in judgment or reliability.” Under paragraph (j), derogatory information includes information that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 708.8(j).   
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other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
regulations further instruct me to resolve any doubts concerning the individual’s eligibility for 
access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
The individual has not disputed the allegations set forth in the Notification Letter.  Hearing 
Transcript (Tr.) at 10.  The individual further admits that he regularly used alcohol from age 18 to 
31, and used at his current, excessive, level for at least the last six years.  Exhibit 7 at 23-24.  
However, the individual testified that he has abstained from consuming alcohol since the first 
weekend of September 2011, and attended ten meetings of Alcoholics Anonymous (AA) during 
October, November, and early December 2011.  Tr. at 11; Exhibit A (AA attendance record).  The 
individual stated that, since quitting, he has not experienced a desire to drink, Tr. at 15, and that he 
intends to abstain from using alcohol “[p]robably forever. I don't think I need it. Obviously, it causes 
more problems than anything.”  Id. at 18. 
 
The individual presented the testimony of his wife and mother, both of whom stated that the 
individual had not, to their knowledge, consumed alcohol during the three months preceding the 
hearing.  Id. at 32, 45.  Neither his wife nor his mother believe that the individual ever had a 
“problem” related to his use of alcohol, id. at 34, 47, though his mother thought he had been 
“overdoing it,” id. at 50, and neither believe he will have problem abstaining from the use of alcohol 
in the future.  Id. at 40, 51.  Both the individual’s wife and a co-worker who testified on his behalf 
recounted separate occasions over the past three months where the individual had been offered 
alcohol, but declined.  Id. at 36, 55. 
 
The DOE psychiatrist was present for the entire hearing and testified last.  He acknowledged that, in 
his report, he did not find that the individual met the criteria for alcohol abuse set forth in the 
Diagnostic and Statistical Manual of Mental Disorders IV-TR (DSM-IV-TR), but believed that he 
would have met the criteria “within six months or a year,” as a result of having more problems in his 
life secondary to drinking.  Id. at 29.  He noted that his report set forth options for rehabilitation and 
reformation from habitual use of alcohol to excess, one of which involved moderating his alcohol 
intake, and stated that he was “very pleased” the individual made the “extremely smart decision to 
abstain versus go to moderation.”  Exhibit 6 at 8; Tr. at 38, 73.  Further, the psychiatrist found it 
“very much in [the individual’s] favor that he is insightful enough to realize that that choice would 
have been very difficult to maintain, to sustain long term.”  Tr. at 73.  The DOE psychiatrist also 
found it significant that the individual decided to attend AA “on his own. He didn't have to do that, 
based on my report.”  Id. at 88. 
 
Referencing testimony by the individual that, while abstaining, he had frequented the club where he 
used to drink, the DOE psychiatrist testified that this “shows a level of compliance that is stronger 
than staying away from alcohol, not being in the same room, not going to a family party where 
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alcohol might be served. I think that it is an advantage to be able to go, be exposed and turn down.”  
Id. at 75.  He additionally cited the fact that the individual, if granted a clearance, would be in an 
environment where the “DOE owns you 24/7, and that brings an issue of abuse or overuse of alcohol 
readily to the front, and it is a major support system.”  Id. at 71.   
 
On the other hand, although the individual now acknowledges the problematic nature of his alcohol 
use, e.g., id. at 11-12, the DOE psychiatrist stated that he would have liked to see the individual be 
more open with others about his problem, noting the fact that neither his wife nor mother seem to 
agree that the individual had a drinking problem.  Id. at 72.   
 
Nonetheless, “even at this early point,” the psychiatrist opined that there was a low risk of the 
individual returning to excessive use of alcohol in the future.  Id. at 79; see also id. at 88.  By 
contrast, the psychiatrist stated that he would not have reached this same conclusion had the 
individual met the DSM criteria for alcohol abuse or dependence, acknowledging a correlation 
between the period of abstinence required and the original severity of the problem.  Id. at 85-86. 
 
Thus, while at the time of his report, the DOE psychiatrist concluded that the was not “adequate 
evidence of rehabilitation of reformation,” Exhibit 6 at 8-9, 
 

[a]t this point, there is adequate evidence. I mean, it would be a lot nicer if we were 
sitting here six or ten months from now, it would be even more evidence, but I 
remain hopeful that he will remain abstinent and that there are enough factors 
involved here, some that he has brought upon himself, that will give him the best 
chance to remain abstinent. 

 
Tr. at 90. 
 
Though taking into account the favorable prognosis of the DOE psychiatrist, I am not convinced that 
the risk of a relapse by the individual is low enough at this time to warrant granting him access 
authorization, primarily for the reasons set forth below.   
 
First, while OHA hearing officers generally accord deference to the opinion of mental health 
professionals regarding the issue of rehabilitation and reformation, see, e.g., Personnel Security 
Hearing, Case No. TSO-1057 (2011), whether evidence of rehabilitation and reformation is adequate 
to warrant granting a security clearance is a determination “to be made by DOE officials, including 
the hearing officer, not by a consultant psychiatrist.”  Personnel Security Hearing, Case No. 
TSO-0209 (2006) (citing 10 C.F.R. 710.7(c) (“question concerning an individual's eligibility for 
access authorization” is to be decided by “DOE officials involved in the decision-making 
process. . . .”)); see also Personnel Security Hearing, Case No. TSO-0803 (2010) (hearing officer 
“need not accord deference to [DOE consultant psychiatrist’s] opinion as to what level of risk is 
acceptable in order to grant or restore a security clearance”). 
 
 
 



- 5 - 
 
Second, I must view expert testimony in the context of all of the factors I am required, under the 
regulations and the Adjudicative Guidelines, to consider in reaching my decision.  10 C.F.R. 
§ 710.7(c); Adjudicative Guidelines at ¶ 2(a).  Consistent with the “whole-person” concept set forth 
in the Adjudicative Guidelines, both the Guidelines and the Part 710 regulations require me to 
consider “the nature, extent, and seriousness of the individual’s conduct” and “the frequency and 
recency of the conduct,” factors particularly relevant to the present case.  Id.  In this regard, I note 
that the individual’s habitual use of alcohol has spanned a long period of time, from age 18 to 31, 
Exhibit 6 at 4, a pattern unbroken by anything “more than maybe a week or something, . . . .”  Tr. at 
22.  As for the frequency and recency of his excessive alcohol use, the individual testified that, prior 
to quitting drinking three months prior to the hearing, id. at 11, he “probably drank between 12 and 
16 [beers] pretty much every Friday night, . . . .”  Id. at 24.   
 
Finally, while no one factor is by itself dispositive, the recency of the problematic behavior in this 
case gives, in my opinion, particular cause for concern as to the risk of relapse.  Under the 
Adjudicative Guidelines, included among the conditions that could mitigate a security concern 
arising from excessive alcohol use are whether “so much time has passed” that the behavior “is 
unlikely to recur,” and whether the individual “has established a pattern” of abstinence or 
responsible use.  Adjudicative Guidelines at Guideline G.  With this in mind, while I commend the 
individual for the steps he has taken thus far, I believe that it would defy common sense to find that, 
after a 13-year drinking habit, three months constitutes an established pattern of abstinence.  See 10 
C.F.R. § 710.7(a) (“decision as to access authorization is a comprehensive, common-sense 
judgment”); Personnel Security Hearing, Case No. TSO-1099 (“insufficient evidence” of 
reformation and rehabilitation from Alcohol-Related Disorder after seven months of abstinence, 
despite favorable prognosis of DOE consultant psychologist). 
 
Thus, based upon my review of the entire record, I am not convinced that there is adequate evidence 
of rehabilitation and reformation in this case, such that the security concern raised under criterion (j) 
has been resolved.   Further, because the criterion (h) security concern relating to the individual’s 
judgment or reliability stems from his habitual use of alcohol to excess, the concern raised under that 
criterion has also not been resolved. 
 
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not resolved the DOE’s security 
concerns under criterion (h) and (j). Therefore, the individual has not demonstrated that granting him 
access authorization would not endanger the common defense and would be clearly consistent with 
the national interest. Accordingly, I find that the DOE should not grant the individual a security 
clearance at this time. Review of this decision by an Appeal Panel is available under the procedures 
set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 1, 2012 
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Kent S. Woods, Hearing Officer: 

 

 

This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as “the 

individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, 

entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 

Special Nuclear Material.” As explained below, it is my decision that the individual should be 

granted an access authorization. 

 

I. BACKGROUND 

 

The individual currently is employed by a DOE contractor, and that contractor has requested that 

he receive a DOE security clearance.  Based on discrepancies identified on the individual’s 

security forms, the Local Security Office (LSO) conducted a Personnel Security Interview (the 

2011 PSI) with the individual in August 2011.  PSI, DOE Ex. 8.   

 

In September 2011, the LSO issued the individual a Notification Letter, together with a 

Summary of Security Concerns (Enclosure 2) setting forth the information that created a 

substantial doubt about his eligibility to hold a DOE security clearance.  In the Summary of 

Security Concerns, the LSO alleges that information concerning the individual’s incorrect 

responses on his June 2010 Questionnaire for National Security Positions (the 2010 QNSP) and 

his Attachment Information for Cases Involving Foreign Residence or Citizenship (2010 

Attachment II-1) “tends to show” that he deliberately falsified those documents.  Specifically, the 

LSO finds that the individual responded “no” to certain questions on the 2010 QNSP and 2010 

Attachment II-1, thereby certifying that he had never held a passport from a foreign government, 

that he had not traveled outside the United States in the last seven years, and that he did not have 
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any documents, including a passport, that could be used as proof of citizenship in a foreign 

country.  However, at the 2011 PSI, the individual admitted that he should have answered “yes” to 

these questions.  The LSO concludes that these incorrect responses on his 2010 QNSP and 2010 

Attachment II-1 indicate that the individual deliberately falsified significant information on those 

documents, thereby raising security concerns under the provisions of 10 C.F.R. § 710.8(f) 

(Criterion F).  Enclosure 2, DOE Ex. 1. 

 

In September 2011, the individual requested a hearing (hereinafter “the hearing”) to respond to the 

concerns raised in the Notification Letter.  DOE Ex. 2.  In his request for a hearing, the 

individual, who was in his late teens when he completed the 2010 QNSP, asserted that the 

incorrect answers on his 2010 QNSP were made due to his “carelessness”, and were “absolutely not 

[made] by intention or deliberateness.” 

 

At the time when I was filling out the QNSP for the first time (2010), I didn’t 

realize its importance.  I didn’t take it seriously.  I felt it [was] long and tedious so 

I checked “No” to many questions including the ones about my foreign passport and 

my travel outside the United States.  At that time I just wanted to get it done 

quickly.  I regret afterwards that I didn’t fill out the form carefully.  But it is true 

that I made the mistake unintentionally. 

 

 Id.   

 

On October 24, 2011, the Office of Hearings and Appeals Director appointed me the Hearing 

Officer in this case.  At the hearing I convened in this matter in January 2012, I received 

testimony from four persons.  The individual testified and presented the testimony of his father, a 

college friend, and the youth leader at his church.  Discussion at the hearing centered on the 

individual’s state of mind at the time he completed the 2010 QNSP,  the circumstances under 

which he provided accurate information to the LSO in 2011, and the individual’s character and 

reputation for honesty. 

   

II. APPLICABLE STANDARDS 

 

A DOE administrative review proceeding under this Part is not a criminal case, in which the 

burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 

type of case, we apply a different standard, which is designed to protect national security 

interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 

his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 

individual to come forward at the hearing with evidence to convince the DOE that granting or 

restoring his access authorization “would not endanger the common defense and security and 

would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 

reflects a presumption against granting or restoring a security clearance.  See Dep’t of Navy v. 

Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security test” 

for the granting of security clearances indicates “that security determinations should err, if they 

must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9
th

 Cir. 1990), cert. 

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance). 
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III. FINDINGS OF FACT AND ANALYSIS 

 

I have reviewed and carefully considered the evidence in the record.  I have considered the 

evidence that raises a concern about the individual’s eligibility to hold a DOE access 

authorization, as well as the evidence that mitigates that concern.  I conclude, based on the 

evidence before me and for the reasons explained below, that the security concern in this case 

has been resolved. 

 

A.  The Individual’s Incorrect Responses on the 2010 QNSP Raise Security Concerns 

 

As previously noted, the LSO finds that the individual responded “no” to certain questions on the 

2010 QNSP and 2010 Attachment II-1, thereby certifying that he had never held a passport from 

a foreign government, that he had not traveled outside the United States in the last seven years, 

and that he did not have any documents, including a passport, that could be used as proof of 

citizenship in a foreign country.  Enclosure 2, DOE Ex. 1.  In addition, at the hearing, the 

individual acknowledged that he also provided inaccurate information on the 2010 QNSP by 

failing to list his brothers.  TR at 60. 

 

I agree with the LSO that the individual’s failure to provide accurate information on his 2010 

QNSP raises doubts under Criterion F about his candor, honesty, and willingness to comply with 

rules.  The security concern associated with Criterion F is that “[c]onduct involving questionable 

judgment, lack of candor, dishonesty, or unwillingness to comply with rules and regulations can 

raise questions about an individual’s reliability, trustworthiness and ability to protect classified 

information.  Of special interest is any failure to provide truthful and candid answers during the 

security clearance process . . . .”  Revised Adjudicative Guidelines for Determining Eligibility for 

Access to Classified Information issued by the Assistant to the President for National Security 

Affairs, The White House (December 29, 2005) (Adjudicative Guidelines), Guideline  E at  ¶ 15.  

For his part, the individual does not dispute that he provided incorrect information on his 2010 

QNSP, but instead offers an explanation that his actions in this regard were not intentional.  The 

burden is with the individual to come forward with testimony and evidence to mitigate the LSO’s 

concerns. 

 

B.  Mitigating Factors Relevant to these Concerns 

 

As noted above, Part 710 requires a Hearing Officer to issue a decision that reflects a 

comprehensive, common-sense judgment, made after consideration of all the relevant evidence, 

favorable and unfavorable, as to whether the granting or continuation of a person’s access 

authorization will not endanger the common defense and security and is clearly consistent with 

the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to resolve any 

doubt as to a person’s access authorization eligibility in favor of the national security. Id. 

 

“In resolving a question concerning an individual's eligibility for access authorization,” I must 

consider 

 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 

the conduct, to include knowledgeable participation; the frequency and recency of 
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the conduct; the age and maturity of the individual at the time of the conduct; the 

voluntariness of participation; the absence or presence of rehabilitation or 

reformation and other pertinent behavioral changes; the motivation for the 

conduct; the potential for pressure, coercion, exploitation, or duress; the 

likelihood of continuation or recurrence; and other relevant and material factors. 

 

10 C.F.R. § 710.7(c).   In addition, Adjudicative Guideline E sets forth four conditions that can 

mitigate security concerns raised by the provision of false information in a QNSP: 

 

(a) the individual made prompt, good-faith efforts to correct the omission, 

concealment, or falsification before being confronted with the facts;  

(b) the refusal or failure to cooperate, omission, or concealment was caused or 

significantly contributed to by improper or inadequate advice of authorized 

personnel or legal counsel advising or instructing the individual specifically 

concerning the security clearance process. Upon being made aware of the 

requirement to cooperate or provide the information, the individual cooperated 

fully and truthfully;  

(c) the offense is so minor, or so much time has passed, or the behavior is so 

infrequent, or it happened under such unique circumstances that it is unlikely to 

recur and does not cast doubt on the individual's reliability, trustworthiness, or 

good judgment;  

(d) the individual has acknowledged the behavior and obtained counseling to 

change the behavior or taken other positive steps to alleviate the stressors, 

circumstances, or factors that caused untrustworthy, unreliable, or other 

inappropriate behavior, and such behavior is unlikely to recur. . . .  

Guideline E at ¶ 17. 

 

Considering all of the above factors, I find that the nature, extent, and seriousness of the conduct, 

the frequency and recency of the conduct, the individual’s age and maturity at the time of the 

conduct, and the likelihood of recurrence are the most relevant factors in this case, with the last 

being the critical issue in this case.  See Personnel Security Hearing, Case No. TSO-0628 

(2008).
1
   

 

C.  The Individual’s Testimony and Evidence at the Hearing Has Mitigated the LSO’s Concerns 

 

The testimony and evidence presented by the individual and his witnesses convince me that the 

individual’s incorrect answers on the 2010 QNSP were caused by his immature tendency to 

become impatient and careless when completing lengthy forms, and that he was not deliberately 

attempting to conceal information from the LSO.  At the hearing, the individual testified that he 

                                                 
1
   Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 

in the search engine located at http://www.oha.doe.gov/search.htm.   
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worked as a summer intern at a DOE facility in both 2010 and 2011, and in both years he 

completed a QNSP in order to obtain a security clearance.  He received the 2010 QNSP as an 

attachment to an e-mail, and completed the form electronically.  The individual acknowledged 

that he signed and submitted the 2010 QNSP without double checking his answers.  TR at 61.  

He admitted that he provided incorrect information on his 2010 QNSP by answering “no” to 

questions asking if  he ever had a foreign passport and if had visited a foreign country in the last 

seven years, and by not listing his brothers on the form.  TR at 6, 60, 70, 77.  He testified that he 

did not intentionally provide false information on the QNSP, but answered those questions 

incorrectly because he was in a hurry to complete the form.  

 

[The QNSP] was a bit lengthy, and I was rushing through it, so I probably 

misread some of the questions, and so that's why I filled in the wrong information.  

I was not deliberately trying to falsify information. It was all because of 

carelessness. 

 

TR at 7.    

 

The individual testified that when he completed the 2010 QNSP, one of the reasons that he 

rushed through some of the questions was that he found it too lengthy.  He also stated that he 

found completing the form to be “tedious” because he could not remember some of the required 

information such as past addresses, and had to ask his parents.  He testified that because of these 

feelings, he wrote “[t]his questionnaire was very annoying” in the QNSP’s comments section.  TR 

at 62.   Although this comment displays an immature attitude on the part of the individual at the 

time that he completed the 2010 QNSP, it supports his explanation that he omitted information 

from the form due to carelessness in completing it.  

  

The individual explained at the hearing that other information that he provided on the 2010 

QNSP also supports his assertion that his failure to report his foreign passport was inadvertent.  

He stated that on his 2010 QNSP, he indicated that he was born in a foreign country and that he 

became a naturalized United States citizen in 2010.  He testified that this information indicates 

that he would have needed a foreign passport to enter the United States, and that therefore he was 

not attempting to conceal his foreign origin when he carelessly answered “no” to the question 

about having a foreign passport.  TR at 75.  I agree with the individual’s assertion that the other 

information that he provided on the form supports the view that his omissions were not 

deliberate.  

 

Finally, the individual testified that he now believes that the information requested by the LSO 

on the QNSP and the process for determining his eligibility for access authorization are 

necessary for safeguarding national security.  TR at 80.  The individual pointed out that when he 

completed the 2011 QNSP a year later, he answered the questions about his foreign passport and 

foreign travel correctly, and he listed his brothers on the form.  He stated that he was more 

careful about completing the 2011 QNSP, and he felt less pressure to complete the form quickly 

in order to return to his work assignments at the DOE facility.  TR at 83.
 2

  He testified that at the 

                                                 
2
   With regard to the 2011 QNSP, I asked the individual if he had considered identifying his girlfriend, who is a 

foreign national, as a “close or continuing” foreign contact responsive to Section 19 of his 2011 QNSP.  The 

individual responded that he did not consider listing her because he thought the question was directed at business or 
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time he completed the 2011 QNSP, he was not aware of the errors on his 2010 QNSP, and he did 

not have access to the 2010 QNSP while he was completing the 2011 QNSP.  TR at 73-74, 82-

83.   He stated that he only became aware of discrepancies between the two forms at the time of 

his 2011 PSI.  TR at 74.  He stated that in the future, he will be careful to accurately complete his 

security forms.  TR at 77. 

 

The testimony of the individual’s witnesses supported the individual’s assertions that he is honest, 

that his incorrect answers on the 2010 QNSP were inadvertent and caused by his impatience to 

complete that form, and that these careless mistakes are unlikely to recur.  The individual’s father 

testified that his son told him that the errors on his 2010 QNSP were caused by his son’s 

completing the form in a “very rushed manner”, and that he believes that explanation because his 

son is an honest person.  TR at 12, 22.  He stated that his son has a tendency to fill out forms 

quickly and miss something, and that he needed to check his son’s college application forms for 

mistakes.  TR at 17, 20.  However, he did not see his son’s 2010 and 2011 QNSP forms before 

they were submitted to the LSO.  TR at 18, 21.  He stated that when the discrepancies between 

these forms were discovered by the LSO, he reminded his son that he needed to be more careful 

to provide accurate information on his security forms.  He testified that he believes that his son 

now understands the importance of the security process and will be more careful in completing 

security forms.  TR at 18.  The individual’s father confirmed that his son’s only foreign travel 

since first arriving in the United States in the 1990’s was a three week family visit to his country 

of birth in 2007.  TR at 14.   The individual’s church youth leader testified that the individual has 

been a member of the church for several years, and is a truthful, respectful, intelligent and very 

trustworthy person.  He stated that he is not aware of the individual being careless or hasty in his 

activities.  TR at 44.  He stated that the individual has continued to contact him for advice on 

Christian fellowship activities while at college.  TR at 51-52.  The church youth leader stated that 

he is a scientist employed at the DOE facility and that he possesses a DOE access authorization.  

TR at 43.  He stated that he did not believe that the individual deliberately omitted information 

from his 2010 QNSP, and that he would have provided it if someone had contacted him and 

asked for it.  TR at 46-47.  He stated that the individual has great attention for detail in 

mathematics, but that security forms are different.  The church youth leader stated that he 

himself needed assistance from security officials after completing an electronic QNSP.  TR at 44, 

42, 49.   The individual’s college friend testified that he sees the individual on a daily basis, that 

they live in the same dormitory, and that they attend many of the same classes.  TR at 37.  He 

stated that the individual has a reputation for being a very upstanding, very honest person, and he 

knows that the individual continues to engage in church activities at college.  TR at 35.  He 

testified that at college there is a lot of pressure to try and get assignments done right away, as 

quickly as possible, so he can understand that the individual may have rushed through his 2010 

QNSP.  TR at 33-34, 36.   

 

My common-sense impression of the individual that I formed over the course of this proceeding 

is that he is now a straightforward, candid young man who has developed greater maturity and 

                                                                                                                                                             
government contacts with foreign countries.  TR at 92.  As many of the individual’s classmates at college and in his 

church community are foreign citizens or naturalized American citizens, it is understandable for him to make such a 

distinction.  Moreover, as he does not live with his girlfriend, Section 19 does not specifically require that she be 

listed.  TR at 92.  I therefore conclude that he was not committing a falsification or a careless omission when he 

answered “no” to this question.  
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responsibility in the last two years.  I found his testimony to be highly credible.  He readily 

admitted that his carelessness in completing the 2010 QNSP was improper, and understood the 

security concerns that behavior raised.  He made a concerted effort to explain the circumstances 

surrounding the errors on his 2010 QNSP, and his unprompted correction of those errors on his 

2011 QNSP.  I found no incongruities between his statements at the PSI, his testimony at the 

hearing, and the testimony of his other witnesses.   

As noted above, the decision of a Hearing Officer in a Part 710 case is a predictive assessment, 

in this case an assessment of the likelihood that the individual will engage in the future in  

untrustworthy or irresponsible behavior similar to his hasty and incorrect completion of the 2010 

QNSP.  I am convinced by the totality of the evidence set forth in this proceeding that he will not 

repeat this or similar behavior in the future.  This conclusion is based on my finding that the 

individual now appreciates the importance of the security clearance process and the LSO’s need 

for accurate and complete information.  I also find that the individual has demonstrated 

increasing maturity, as exemplified by his submission of a complete and accurate 2011 QNSP 

prior to being made aware of errors in his 2010 QNSP. 

 

As the foregoing indicates, I am convinced, from the testimony I heard and from my assessment 

of the individual’s credibility and sincerity, that he did not deliberately falsify his 2010 QNSP 

when he provided incorrect and incomplete information on that document.  Moreover, I find that 

the individual is unlikely to engage in irresponsible or untrustworthy behavior in the future when 

he is required to provide information or follow procedures relating to national security issues.  

Accordingly, I find that the individual has mitigated the concerns identified in the LSO’s 

Notification Letter. 

 

IV. CONCLUSION 

 

In the above analysis, I have found that there was sufficient derogatory information in the 

possession of the LSO that raised serious security concerns under Criterion F. After considering 

all the relevant information, favorable and unfavorable, in a comprehensive common-sense 

manner, including weighing all the testimony and other evidence presented at the hearing, I have 

found that the individual has brought forth sufficient evidence to mitigate the security concerns 

associated with Criterion F. I therefore find that granting the individual an access authorization 

will not endanger the common defense and is clearly consistent with the national interest. 

Accordingly, I have determined that the individual’s access authorization should be granted.  The 

parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 

10 C.F.R. § 710.28. 

 

Kent S. Woods 

Hearing Officer 

Office of Hearings and Appeals 

 

Date: February 28, 2012 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

*  The original of this document contains information which is subject to withholding from

disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
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Decision and Order

__________

Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of xxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE)

regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures

for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As

discussed below, after carefully considering the record before me in light of the relevant

regulations, I have determined that the individual’s access authorization should not be restored.

I. Background 

The individual has held a DOE security clearance for a number of years.  During a background

investigation, the local DOE security office discovered some derogatory information that created

a security concern.  DOE asked the individual to participate in a Personnel Security Interview

(PSI) in order to resolve the information.  The PSI did not resolve the security concerns. 

On August 16, 2011, the local DOE security office (LSO) sent a letter (Notification Letter)

advising the individual that it possessed reliable information that created a substantial doubt
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2/ Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject

to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes

reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the

individual to act contrary to the best interests of the national security. . . .”  10 C.F.R. § 710.8 (l).

regarding her eligibility to hold an access authorization.  In an attachment to the Notification

Letter, the LSO explained that the derogatory information fell within the purview of one

potentially disqualifying criterion set forth in the security regulations at 10 C.F.R. § 710.8,

subsection (l) (hereinafter referred to as Criterion L).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and

the OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I

convened, the  individual presented her own testimony and that of one other witness.  The DOE

counsel did not present any witnesses.  The individual and the DOE submitted a number of

written exhibits prior to  and after the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather,

the standard in this proceeding places the burden on the individual because it is designed to

protect national security interests.  This is not an easy burden for the individual to sustain.  The

regulatory standard implies that there is a presumption against granting or restoring a security

clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with

the national interest” standard for granting security clearances indicates “that security

determinations should err, if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the

issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that

restoring her access authorization “will not endanger the common defense and security and will

be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is

afforded a full opportunity to present evidence supporting her eligibility for an access

authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very

broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence may

be admitted.  10 C.F.R. § 710.26(h).  Hence, an individual is afforded the utmost latitude in the

presentation of evidence to mitigate the security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding her conduct, to include knowledgeable participation, the frequency and recency of her conduct, the age and

maturity at the time of the conduct, the voluntariness of her participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for her conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.   

Decision that reflects my comprehensive, common-sense judgment, made after consideration of

all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of

a person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. Finding of Fact

The LSO became aware of the individual’s failure to file her income taxes during a routine

background investigation conducted in June 2011. Exhibit (Ex.) 4.   At that time, the individual

revealed that she had not filed her Federal and State taxes for tax years 2004 through 2010.  Id. 

The background investigation also revealed that the individual had an unpaid 2006 tax debt

totaling $2,045.51 and that she had obtained a home equity loan in the amount of $67,000 which

she chose to use for purposes other than outstanding tax debt.  Id.    It further revealed that the

individual was 90 days delinquent on a $452 medical debt that had been turned over to

collections.

The LSO conducted a PSI with the individual in July 2011 to inquire further about the

individual’s tax delinquencies and her financial situation.  Ex. 5.  The individual told the LSO

during the PSI that she still had not filed her 2004 through 2010 Federal and State income taxes

as of that date and acknowledged that she was aware it was against the law not to file Federal and

State income taxes.  During the PSI, the individual admitted that she purposely failed to file her

2004 income taxes because she was aware she owed money.  Id.  She further admitted that she

has failed to file all subsequent Federal and State tax returns because she was scared of the

amount she would owe.  Id.  The individual also confirmed, during the PSI, that in late 2006, she

obtained a home equity loan in the amount of $67,000.   Despite being aware of the requirement

to file her income tax returns and being aware that she had outstanding tax debts, she chose to

use the funds for other purposes including loaning her brother $18,000 so that he could retain his

home.  Id.  Accordingly, the LSO suspended the individual’s security clearance in August 2011. 

IV. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the

individual’s access authorization should not be restored at this time.  I cannot find that such

restoration would not endanger the common defense and security and would be clearly consistent
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with the national interest.  10 C.F.R. § 710.27(a). The specific findings that I make in support of

this decision are discussed below.  

A. Derogatory Information and Associated Security Concerns

As previously noted, the LSO cites one potentially disqualifying criterion as the basis for

suspending the individual’s security clearance, i.e., Criterion L.  The conduct underlying the

Criterion L concerns is the individual’s failure to file annual Federal and State income tax returns

as required by the law and her inability or unwillingness to satisfy her debts.  The security

concerns associated with this conduct are the following. First, the individual’s failure to fulfill

her filing requirements under the relevant tax laws raises questions about her reliability,

trustworthiness and ability to protect classified information.  Second, the individual’s failure to

meet her financial obligations in a timely basis may indicate poor self-control, lack of judgment,

or unwillingness to abide by rules and regulations, all which also call into question the

individual’s reliability, trustworthiness and ability to protect classified information.  See

Guideline F of the Revised Adjudicative Guidelines for Determining Eligibility for Access to

Classified Information issued on December 29, 2005 by the Assistant to the President for

National Security Affairs, The White House.  

B. Mitigating Evidence

At the hearing, the individual offered several explanations for her failure to file her Federal and

State income taxes.  She first testified that, in 2003, she began working for a new employer and

took a “rollover” out as direct cash from her previous employer.  Tr. at 30.  The individual

testified that her former employer did not withhold a sufficient amount of taxes, and as a result

she owed about $5,000 in taxes in 2004.  Id. at 31.  She stated that she did not have the money to

pay the taxes which contributed to her not filing her taxes in 2004.  Id. at 16.  From that time, the

individual testified that other issues arose, including her declining health and significant medical

bills, which caused her tax problem to spiral out of control.  The individual stated that, in 2007,

she contacted the IRS’s Taxpayer Help Line and was informed that she needed to submit all of

her tax returns at once, and then a payment plan would be negotiated for the total of any taxes

owing.  Ind. Response.  

According to the individual, she followed the IRS’s instruction and immediately contacted a tax

accountant to assist her in completing her returns.  She testified that although her tax accountant

completed her 2004 through 2006 returns, she did not file the returns until December 2011,

shortly before the hearing, because she erroneously believed she had to pay her taxes in order to

file.  Id. at 63.   She acknowledged during the hearing that this was a bad judgment call on her

part and testified that she should not have assumed that she could not file her taxes without

paying.  Id.  She testified that she has not yet filed her 2007 through 2010 tax returns.  Id. at 20. 

She stated that she intends to contact the IRS state office to assist her in filing these returns.  The

individual testified that she believes her behavior was irresponsible and now understands that she

is legally obligated to file taxes every tax year regardless of whether or not she has the ability to
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4/ During the hearing, the individual testified that so far her tax liability is about $7,000 plus penalties.  She further

testified that she has not yet made an arrangements with the IRS to pay this tax debt.  The individual submitted a monthly

budget of her current expenses.  Indiv. Exh. L.  Again, it is uncertain whether the individual will have the ability to pay

her tax debt.

pay her tax liability.  Id. at 89.  

With respect to the individual’s admission that she obtained a home equity loan in the amount of

$67,000 and used the funds for purposes other than her tax debt, the individual testified that she

used the money to pay off a number of her bills and to assist her brother who was in danger of

losing his home.  According to the individual, at the time she used this money to assist her

brother and to pay off her bills, she did not know her tax liability.  She testified that she received

the loan in late 2006 and did not contact her tax accountant until 2007.  With respect to her 90-

day delinquency on a $452 medical debt, the individual testified and provided documentary

evidence that the debt has been paid off and resolved.  Id. at 28.  She explained that she received

a bill after a hospital visit in 2010 which she paid, but did not realize a portion of the bill had to

be paid to a separate hospital entity.  According to the individual, by the time she called to

resolve the issue, the unpaid bill had been referred to collection.  Id. at 29.  

C. Hearing Officer Evaluation of Evidence

After considering all of the documentary and testimonial evidence before me, I find that the

individual has not presented sufficient evidence to mitigate the security concerns at issue in this

case.  During the hearing, the individual readily acknowledged that she failed to file her 2004

through 2010 Federal and State income taxes.  Although she explained that she believed that she

could not file her taxes without paying her tax liability, she acknowledged during the hearing that

her failure to file her returns was irresponsible and demonstrated bad judgment on her part. 

Based on the individual’s testimony and her level of maturity at the time of the conduct, I am not

convinced that the individual did not understand her obligation to file her returns regardless of

whether or not she had the ability to pay her tax debt.  Rather, as the individual testified, a

number of factors including the individual’s health, her medical debt and the fear of the amount

of taxes owed, contributing to her delinquent filing. 

In the individual’s favor, I find that the individual has made significant progress in changing her

life and in becoming more responsible regarding her duty to file tax returns and to resolve her

debt.  As of the date of the hearing, the individual has resolved her medical debt and  has filed

her returns for 2004 through 2006.  In addition, after the hearing, she provided documentation

that she is receiving assistance from her local IRS Taxpayer Assistance office, as well as another

local office, in filing her remaining 2007 through 2010 returns. Ind. Exh. J and K. Nonetheless,

the individual has not resolved all of the delinquent filings.  Moreover, the individual’s total tax

liability and her ability to pay her tax debt is uncertain.    4/   As of the date of the hearing, the

individual has not resolved the concerns raised by her failure to file her returns.  See Personnel

Security Hearing, Case No. TSO-0916 (2010) (recent filing of tax returns and efforts to resolve

tax obligations insufficient to resolve concerns arising from past failure to meet obligations;
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Adjudicative Guidelines, Guideline F, ¶ 20. 

       

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the

possession of the DOE that raises serious security concerns under Criterion L.  After considering

all the relevant information, favorable and unfavorable, in a comprehensive common-sense

manner, including weighing all the testimony and other evidence presented at the hearing, I find

that the individual has not brought forth convincing evidence to mitigate the security concerns

associated with Criterion L.  I therefore cannot find that restoring the individual’s access

authorization would not endanger the common defense and security and would be consistent with

the national interest.  Accordingly, I find that the individual’s access authorization should not be

restored.  The parties may seek review of this Decision by an Appeal Panel under the regulations

set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: March 2, 2012         
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Janet R. H. Fishman, Hearing Officer: 

 

This Decision concerns the eligibility of XXXXXXXXXXX (the Individual) for access 

authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 

Material.”
1/ 

  For the reasons set forth below, I conclude that the Individual should not be granted 

access authorization.   

 

I.  Procedural History 

 

The Individual is employed by a Department of Energy (DOE) contractor and applied for a 

security clearance.  Based on information gathered from his Questionnaire for National Security 

Positions (QNSP), an Office of Personnel Management (OPM) background investigation, and a 

Personnel Security Interview (PSI), the Individual was referred to a local psychologist (the DOE 

psychologist) for an evaluation.  The DOE psychologist prepared a written report setting forth 

the results of that evaluation.  DOE Ex. 10.  After reviewing the DOE psychologist’s report, the 

Local Security Office (LSO) informed the Individual that derogatory information created a 

substantial doubt concerning his eligibility for access authorization.   Notification Letter dated 

August 25, 2011; DOE Ex. 3; 10 C.F.R. § 710.8(f), (j), (k), (l).   

 

The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 

Officer in order to resolve the substantial doubt concerning his eligibility for access 

                                                           
1/

 An access authorization is an administrative determination that an individual is eligible for access to 

classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will also be referred 

to in this Decision as a security clearance.   
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authorization.  The Individual requested a hearing on this matter.  The LSO forwarded this 

request to OHA, and I was appointed the Hearing Officer.  The DOE introduced ten exhibits into 

the record of this proceeding and presented the testimony of the DOE psychologist.  The 

Individual testified on his own behalf.   

 

II.  Regulatory Standards 

 

Under Part 710, certain types of information raise concerns about whether an individual is 

eligible for access authorization.  In considering whether an individual has resolved a security 

concern, the Hearing Officer considers various factors, including the nature of the conduct at 

issue, how frequently it occurred, how recently it occurred, the absence or presence of 

reformation or rehabilitation, and the impact of the foregoing on the relevant security concerns.  

10 C.F.R. § 710.7(c).  The decision concerning eligibility is a comprehensive, common-sense 

judgment based on a consideration of all relevant information, both favorable and unfavorable.  

Id. § 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the 

grant or restoration of access authorization to the individual would not endanger the common 

defense and security and would be clearly consistent with the national interest.”  Id. § 710.27(a).  

 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 

individual an opportunity of supporting his eligibility for access authorization.”  

10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 

security concerns, the burden is on the individual to produce evidence sufficient to convince the 

DOE that granting or restoring access authorization “will not endanger the common defense and 

security and will be clearly consistent with the national interest.”  Id. § 710.27(d); see Personnel 

Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995), aff’d, OSA, 1995.
2/

  

The regulations further instruct me to resolve any doubts concerning the individual’s eligibility 

for access authorization in favor of the national security.  10 C.F.R. § 710.7(a).   

 

III.  Findings of Fact and Analysis 

 

A.  Criteria F and L Concerns 

 

Criterion F applies where an individual has deliberately misrepresented, falsified, or omitted 

significant information in response to official inquiry on a matter that is relevant to a 

determination regarding eligibility for DOE access authorization.  10 C.F.R. § 710.8(f); see also 

Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 

Information issued on December 29, 2005, by The White House (Adjudicative Guidelines) 

¶ 16(a) (deliberate omission, concealment, or falsification or relevant facts from any personnel 

security questionnaire, personal history statement, or similar form used to conduct investigations 

or determine security clearance eligibility or trustworthiness).  Criterion L applies where an 

individual has engaged in conduct casting doubt on whether he is “honest, reliable, and 

trustworthy.”  10 C.F.R. § 710.8(l); see also Adjudicative Guidelines ¶ 15 (conduct involving 

                                                           
2/

 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 

located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.   
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questionable judgment, lack of candor, dishonesty, or unwillingness to comply with rules and 

regulations).   

 

In the instant case, the LSO alleges that information regarding the Individual’s reported illegal 

drug use differed between the PSI and the DOE psychologist’s interview, thereby raising Criteria 

F and L concerns.  I find that these allegations are sufficient to raise concerns under Criteria F 

and L.   

 

At the hearing, the Individual did not attempt to explain the discrepancies in his illegal drug use 

as reported in the PSI and the psychologist’s evaluation.  The DOE psychologist testified that it 

is not unusual that the Individual would give differing accounts of his illegal drug use during 

separate interviews, especially given that ten years
3/

 had passed since his last drug use.  The 

DOE psychologist testified as follows: 

 

It is very different talking to personnel security.  These are all formal military 

detectives, they are very intimidating.  You come to my office . . . [and] the 

people coming to my office think that I have been using drugs that morning the 

way that I’m presenting.  And so they are going to be more open with me than 

they are with [the personnel security personnel].  But these inconsistencies are 

historical and they are not of a nature that gets me thinking about psychopathy or 

anti-social behavior.  . . .  I think they are a function of people who are not 

consistent historians and they are under a lot of pressure.   

 

Tr. at 42.  I cannot find, however, that the DOE psychologist’s testimony resolves the Criteria F 

and L concerns.  The Individual’s report of his cocaine use in the PSI and in the psychologist’s 

interview is significantly disparate.  In addition, at the hearing, the Individual admitted that he 

did not report either his marijuana arrest or the illegal drug use on the QNSP.  I find that the 

discrepancies in his PSI and psychologist’s interview along with his failure to include either of 

these incidents shows a lack of honesty, trustworthiness, and willingness to follow rules and 

regulations.  Therefore, I cannot find that the Individual has mitigated the Criteria F and L 

security concerns.   

  

B. Criterion J Concern 

 

Criterion J applies where an individual has been, or is, a user of alcohol habitually to excess or 

has been diagnosed by a psychologist as alcohol dependent or suffering from alcohol abuse.  

Id. § 710.8(j); see also Adjudicative Guidelines ¶ 22(d) (diagnosis of alcohol abuse or alcohol 

dependence by a duly qualified medical professional).    

 

In his May 2011 report, the DOE psychologist diagnosed the Individual with Alcohol 

Dependence based upon the criteria of the Diagnostic and Statistical Manual of Mental 

Disorders of the American Psychiatric Association, Fourth Edition (DSM-IV-TR).  DOE Ex. 10 

at 5.  The Individual had a number of alcohol-related, legal incidents in his past, including a 1994 

Driving Under the Influence (DUI), 1999 and 2000 Public Drunkenness arrests, and a 2001 Open 

                                                           
3/
 At the hearing, the Individual admitted that he has used cocaine on at least one occasion since 2001.  Tr. 

at 18.  He could not pinpoint an exact year. 
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Container Violation.  DOE Ex. 10 at 3.  In addition, the Individual admitted to being 

reprimanded at work for arriving late after drinking the night before.  Id. at 2.  These incidents, 

along with the DOE psychologist’s diagnosis, are sufficient to raise a security concern under 

Criterion J.   

 

At the hearing, the Individual testified that shortly after receiving the DOE psychologist’s report, 

he stopped drinking, in June or July 2011.  Tr. at 10.  He stated that his last blackout from 

alcohol consumption was in December 2010.  Tr. at 10.  He also testified regarding the alcohol-

related incidents in his past.  Tr. at 13-14.  When questioned about whether a medical 

professional had ever indicated that the Individual should curtail his alcohol use, the Individual 

indicated that he was prescribed the drug, Camprel.  Tr. at 11.  The Individual claimed that the 

Camprel was prescribed to help calm him down but that it also helped curb his desire for alcohol.  

Tr. at 11-12.  The Individual continued that the Camprel had many unpleasant side effects, so he 

discontinued its use and “dealt with [his alcohol use] on [his] own and everything turned out just 

fine.”  Tr. at 12.  When queried about his future intentions regarding alcohol use, the Individual 

stated that he does not plan to drink again, but “I’m not going to say that I won’t.  Not as far as 

being intoxicated or anything.  But as a social drink, maybe, sometime in the future.  . . . Maybe 

have a beer with my father at Hooter’s or something like that.”  Tr. at 15.   

 

The DOE psychologist confirmed the alcohol dependence diagnosis.  Tr. at 24, 30-31.  He 

testified that the diagnosis was an historic diagnosis, as the Individual did not meet the criteria 

for alcohol dependence at the time of the evaluation.  Tr. at 31.  The DOE psychologist testified 

that the Individual was last actively alcohol dependent in 2004.  Tr. at 33.  The DOE 

psychologist opined that in order to be considered rehabilitated or reformed, the Individual 

would need to have appropriate alcohol-related education and involvement in Alcoholics 

Anonymous (AA).  Tr. at 28.  The DOE psychologist concluded that there is not sufficient basis 

at the time of the hearing to conclude that the Individual has a “sufficient structure to keep [him] 

safe.”  Tr. at 30.   

 

Indeed, the Adjudicative Guidelines list four conditions that could mitigate security concerns 

raised by an alcohol dependence diagnosis.  These are as follows: 

 

(a) so much time has passed, or the behavior was so infrequent, or it happened 

under such unusual circumstances that it is unlikely to recur or does not cast doubt 

on the individual’s current reliability, trustworthiness, or good judgment; 

(b) the individual acknowledges his or her alcoholism or issues of alcohol abuse, 

provides evidence of actions taken to overcome this problem, and has established 

a pattern of abstinence (if alcohol dependent) or responsible use (if alcohol 

abuser); 

(c) the individual is a current employee who is participating in a counseling or 

treatment program, has no history of previous treatment and relapse, and is 

making satisfactory progress; 

(d) the individual has successfully completed inpatient or outpatient counseling or 

rehabilitation along with any required aftercare, has demonstrated a clear and 

established pattern of modified consumption or abstinence in accordance with 

treatment recommendations, such as participation in meetings of Alcoholics 
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Anonymous or a similar organization and has received a favorable prognosis by a 

duly qualified medical professional or a licensed clinical social worker who is a 

staff member of a recognized alcohol treatment program. 

 

Adjudicative Guidelines ¶ 23(a)-(d).  Based on the record before me, the Individual has not met 

any of the four conditions listed above.  He testified that he has been abstinent for a period of 

only six months.  This is insufficient time to satisfy either of the first two conditions listed above 

after an alcohol dependence diagnosis.  Second, he has not indicated that he is presently in 

counseling or a treatment program as required by the third condition.  Finally, the Individual did 

not demonstrate that he has completed any alcohol counseling or attended Alcoholics 

Anonymous nor did he demonstrate that he has received a favorable prognosis by a medical 

professional.  Further, the Individual testified that he last suffered a blackout or memory loss 

from consuming alcohol in December 2010.  Tr. at 10.  Therefore, based on the DOE 

psychologist’s opinion that the Individual is not rehabilitated or reformed from the diagnosis of 

alcohol dependence, and given that the Individual has not presented any evidence to the contrary, 

I find that the Individual has not mitigated the Criterion J security concerns.   

 

C. Criterion K Concern 

 

Criterion K applies where an individual has trafficked in, sold, transferred, possessed, used, or 

experimented with an illegal drug.  10 C.F.R. ' 710.8(k); see also Adjudicative Guidelines & 24 

(concern about the use of illegal drugs or the misuse of a prescription drug because it raises 

questions about a person’s ability or willingness to comply with laws, rules, and regulations).   

 

In his May 2011 report, the DOE psychologist found that the Individual suffered from Cannabis 

Dependence under the criteria of the DSM-IV-TR.  The Individual was arrested for Possession of 

marijuana in approximately 1991.  In addition, the DOE psychologist noted that the Individual’s 

reported illegal drug use was inconsistent between the PSI and his interview.  The Individual’s 

arrest, along with the DOE psychologist’s diagnosis, is sufficient to raise a security concern 

under Criterion K.     

 

At the hearing, the DOE psychologist could not opine whether the Individual was rehabilitated or 

reformed from the cannabis dependence diagnosis.  Tr. at 35.  He suggested that the Individual 

receive education and engage in abstinence in regard to his illegal drug use in order for the 

Individual to protect himself.  Tr. at 35.  Similar to the Criteria F, J, and K security concerns, the 

Individual did not present sufficient evidence to alleviate the concerns raised by the LSO.  

Therefore, I cannot conclude that the Individual has mitigated those concerns.   

 

IV.  Conclusion 

 

Upon consideration of the entire record in this case, I find that there was sufficient evidence that 

raised doubts regarding the Individual’s eligibility for a security clearance under Criteria F, J, K, 

and L of the Part 710 regulations.  I find that the Individual has not presented sufficient 

information to resolve those concerns.  Therefore, I cannot conclude that granting the 

Individual’s access authorization “would not endanger the common defense and security and 

would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  Consequently, it 



- 6 - 

 

is my decision that the Individual’s access authorization should not be granted at this time.  The 

parties may seek review of this decision by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 

 

 

 

Janet R. H. Fishman 

Hearing Officer 

Office of Hearings and Appeals 

 

Date: March 12, 2012 
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXX (“the Individual”) to hold a Department of 
Energy (DOE) access authorization.1 This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the Individual’s suspended DOE 
access authorization should be restored. For the reasons detailed below, I find that the 
Individual’s access authorization should not be restored at this time.  
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization for 
approximately one year. Exhibit (Ex.) 10 at 1. The Individual was arrested for Driving While 
Intoxicated (DWI) in January 2011. Ex. 10 at 1; Ex. 9 at 1. This disclosure prompted the Local 
Security Office (LSO) to conduct two Personnel Security Interviews with the Individual in 
March 2011 (03/2011 PSI) and July 2011 (07/2011 PSI). Exs. 19, 20. After the PSIs, the LSO 
referred the Individual to a DOE consultant-psychologist (“the DOE Psychologist”) for an 
evaluation. The DOE Psychologist examined the Individual in August 2011 and issued an 
evaluative report (Report). Ex. 3.  
 
In a September 2011 Notification Letter, the LSO informed the Individual that there existed 
derogatory information that raised security concerns under 10 C.F.R. § 710.8 (h), (j) and (l) 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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(Criteria H, J and L, respectively) and that the Individual’s security clearance was being 
suspended. See Ex. 1 (Notification Letter). The Notification Letter also informed the Individual 
that he was entitled to a hearing before a Hearing Officer in order to resolve the security 
concerns. Id.   
 
The Individual requested a hearing on this matter. Ex. 2 at 8. The LSO forwarded his request to 
the Office of Hearings and Appeals, and I was appointed the Hearing Officer. At the hearing, the 
DOE counsel introduced 21 exhibits into the record (Exs. 1-21) and presented the testimony of 
one witness, the DOE Psychologist. The Individual, represented by counsel, presented his own 
testimony, as well as the testimony of eight other witnesses: a business partner (Business 
Partner), his wife (Wife), a psychologist (Individual’s Psychologist), two co-workers (Co-
Workers 1 and 2), his supervisor (Supervisor), a friend (Friend), and a fellow member of 
Alcoholics Anonymous (AA Member). See Transcript of Hearing, Case No. PSH-12-0009 
hereinafter cited as “Tr.”). The Individual did not submit any exhibits. 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
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III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criteria H, J, and L 
 

1. The Individual’s History of Alcohol Misuse and Treatment 
 
The Individual was arrested in March 2000 for Making Alcohol Available to a Minor. Ex. 18 at 
11. In January 2011, the Individual was arrested for Driving While Intoxicated (DWI). Ex. 17 at 
2. During the 03/2011 PSI, the Individual admitted that prior to this arrest he had consumed six 
12-ounce beers and three or four vodka tonics. Ex. 20 at 10. In July 2011, the Individual signed a 
probation agreement resolving his January 2011 DWI arrest, where he agreed to abstain from 
alcohol for the next 18 months. Ex. 15 at 3. 
 
After reporting his arrest and consulting with the DOE facility’s Employee Assistance Program, 
the Individual attended an Intensive Outpatient Program (IOP) at a treatment facility. Ex. 19 at 
46-47, 49; Ex. 20 at 40-41. Prior to his attendance at the IOP during March 2011 and April 2011, 
the Individual signed the IOP Rules Agreement Form (Rules Agreement) where he agreed that 
he would not possess alcohol or be under the influence of alcohol while in the IOP facility or 
involved in program activities. Ex. 12. The Individual also signed the IOP Attendance and 
Graduation Guideline Form (Guideline Form) in which the Individual agreed to abstain from all 
mood-altering chemicals while enrolled in the IOP. Ex. 13. One day after signing the Rules 
Agreement and the Guideline Form, the Individual, during the 03/2011 PSI, stated his intention 
to continue consuming alcohol. Ex. 20 at 44. During the 07/2011 PSI, the Individual admitted 
that during the period, January 1997 to July 2011, a period which included his participation in 
the IOP, he would consume five beers over three to four hours every two weeks. Ex. 19 at 84-85.  
 
After his examination of the Individual in August 2011, the DOE Psychologist found that the 
Individual suffered from Alcohol-Related Disorder, NOS.2 Ex. 10 at 6-7. The DOE Psychologist 
calculated that the Individual’s typical consumption of five beers over three hours would result in 
a blood alcohol concentration (BAC) of .08 g/210L, a BAC which would result in intoxication. 
Ex. 10 at 3-4, 6. Consequently, because the Individual consumed this amount of alcohol twice a 
month, the DOE Psychologist opined that the Individual used alcohol habitually to excess. Ex. 
10 at 6. Additionally, the DOE Psychologist opined that the Individual’s illness could cause a 
significant defect in judgment and reliability. Ex.10 at 6. 
 

b. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h). It is well established that “certain emotional, mental, and personality 
conditions can impair judgment, reliability, or trustworthiness.” Adjudicative Guidelines, 

                                                            
2 “NOS” is an acronym in the Diagnostic and Statistical Manual of Mental Disorders, 4th Edition – Text Revision 
(DSM-IV-TR) for “Not Otherwise Specified.” 
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Guideline I. Conduct involving such psychological conditions can raise questions about an 
individual’s ability to protect classified information. Personnel Security Hearing, Case No. TSO-
0927 (November 30, 2010) (Alcohol Abuse found to raise security concerns under Criterion H). 
Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(h). Excessive alcohol 
consumption raises a security concern because it can lead to questionable judgment and the 
failure to control impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness. See Adjudicative Guidelines, Guideline G; Personnel Security Hearing, Case 
No. TSO-0927 (November 30, 2010). In light of the DOE Psychologist’s determinations that the 
Individual suffers from Alcohol-Related Disorder NOS, a condition that causes or may cause a 
significant defect in the Individual’s judgment and reliability, and that the Individual has used 
alcohol habitually to excess, I find that the LSO properly invoked Criteria H and J.  
 
Criterion L concerns circumstances tending to show that the Individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Conduct involving questionable 
judgment, lack of candor, dishonesty or unwillingness to comply with rules or regulations can 
raise questions about an individual’s reliability, trustworthy and ability to protect classified 
information. Adjudicative Guidelines, Guideline E. Given the Individual’s statement in the 
07/2011 PSI indicating that the Individual consumed alcohol during his participation in the IOP, 
the LSO had sufficient grounds to invoke Criterion L. 
 
B. Whether the Individual Has Mitigated the Security Concerns 
 
To resolve the security concerns raised by the Criteria H, J and L derogatory information, the 
Individual presented evidence to establish that he has completed an IOP and has been abstinent 
from alcohol since June 30, 2011. He also presented testimony from his Psychologist and a 
fellow AA Member to support his assertion that he is at very low risk to resume alcohol misuse. 
At the hearing, the Individual also presented testimony to prove that, despite his answer in the 
PSI to the contrary, he did not, in fact, consume alcohol during his participation in the IOP and 
that he has an exemplary character. The relevant testimony and my analysis of the evidence is 
summarized below. 
 
 1. Criteria H and J3 
 
After the 2011 arrest, the Individual, upon reporting to work, was directed to meet with the 
facility’s psychologist, who referred him to the Individual’s Psychologist. Tr. at 110-11. The 
Individual’s Psychologist recommended that the Individual attend an IOP at a treatment facility 
where she is employed. Tr. at 111. The IOP is a five-week, four-day a week program which 
provides counseling and education regarding substance abuse. Tr. at 111. The Individual began 
the IOP in March 2011 and completed the program in April 2011. Tr. at 112. Through his 
participation in the IOP, the Individual learned about the significance of alcohol abuse and how it 

                                                            
3 I will consider the Criterion H and J concerns together because they both concern the Individual’s misuse of 
alcohol. 
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can change people’s lives. Tr. at 139. He now knows that on the night before his 2011 DWI 
arrest he abused alcohol and made a bad decision to drive. Tr. at 139. The Individual currently 
attends the IOP aftercare program and has monthly sessions with his Psychologist for individual 
counseling. Tr. at 121, 138. The Individual also participates in an AA program. Tr. at 120. 
Nonetheless, the Individual believes that he does not have an alcohol problem. Tr. at 139. The 
Individual’s intention is to abstain from alcohol. Tr. at 126. 
 
At the July 2011 hearing regarding the 2011 DWI, the Court sentenced the Individual to 
probation with the one of the conditions being that the Individual abstain from alcohol for 18 
months. Tr. at 142-42; Ex. 15 at 3. The Individual last consumed alcohol on June 30, 2011, the 
day before his hearing regarding the 2011 DWI. Tr. at 139. The Business Partner, the Wife, Co-
Workers 1 and 2, the Friend, and the Supervisor testified as to the Individual’s abstinence from 
July 2011 to the date of the hearing. Tr. at 21, 27, 47-48, 63, 76-77, 87.    
 
The Individual’s Psychologist testified that the Individual “did well” at the IOP and the 
associated aftercare program. Tr. at 165. The Individual has discussed with her his struggles with 
the 12 steps of the AA program, especially the step that proclaims that the Individual must admit 
that he has no control over alcohol. Tr. at 157. The Individual has difficulty with that step 
because he has a history of being able to function effectively and still consume alcohol. Tr. at 
152. The Individual’s Psychologist believes that the Individual, at the time of his examination by 
the DOE Psychologist, suffered from Alcohol Abuse. Tr. at 159. The Individual’s Alcohol Abuse 
may have resulted from his separation from his first wife. Tr. at 159-60.  
 
The Individual’s Psychologist opined that, as of the date of the hearing, the Individual no longer 
suffers from Alcohol Abuse. Tr. at 163. Her opinion was based upon the fact that the incident 
which led to the diagnosis, the January 2011 DWI arrest, occurred over 12 months ago. Tr. at 
163. The Individual’s Psychologist believes that the Individual is committed to maintaining 
abstinence and is capable of accomplishing it. Tr. at 164. However, she does have a concern 
regarding the closeness in time of the Individual’s marriage to his divorce and its potential effect 
on his sobriety. Tr. at 164-65. This is especially so since the Individual’s 2011 DWI arrest 
occurred approximately when the Individual’s first marriage ended.4 Tr. at 164-65. The 
Individual’s Psychologist believes that the Individual needs support as he adapts to family life 
and a new child. Tr. at 165. Overall, the Individual’s Psychologist believes that the Individual 
has a low probability of returning to a problematic consumption of alcohol. Tr. at 165. 
 
The AA Member has known the Individual since October 2011 and has observed the Individual’s 
regular attendance at two different AA meeting locations. Tr. at 94. While not the Individual’s 
AA sponsor, the Individual has spoken to him about the possibility of the AA Member becoming 
his sponsor. Tr. at 95. In December 2011, the AA Member observed the Individual participate in 
a ceremony where the Individual dedicated his life to his religion. Tr. at 95-96. The AA Member 
also knows that the Individual regularly attends service at a local church. Tr. at 96. 
 
The AA Member believes that the Individual “wants to change” and is off to a “good start.” Tr. 
at 97. With regard to the 12 steps of the AA program, the AA Member testified that the 

                                                            
4 The Individual’s divorce was finalized in June 2011, and he married his current wife in November 2011. Tr. at 33, 
125. 
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Individual has not discussed his progress with the AA Member regarding these steps. Tr. at 100. 
However, based upon his observation of the Individual, the AA Member believes that the 
Individual is ready to go beyond the first three steps of the program. Tr. at 100. In going beyond 
the first three steps, the AA Member recommended that the Individual find a person to work with 
in addressing these steps. Tr. 100-01. The AA Member’s belief is that the Individual intends to 
stop consuming alcohol indefinitely. Tr. at 104.  
 
The DOE Psychologist believes that the Individual may now finally believe he has a problem 
with alcohol.5 Tr. at 193. In the DOE Psychologist’s opinion, while the Individual is seeking a 
sponsor and has had an intense religious emotional experience that will give the Individual a 
moral structure for living, these measures are not sufficient for him to conclude that the 
Individual is currently rehabilitated from his alcohol disorder. Tr. at 194. Given the Individual’s 
initial lack of candor and the Individual’s initial lack of belief that he had an alcohol problem, the 
DOE Psychologist believes that rehabilitation requires a longer involvement with AA along with 
continued therapy with the Individual’s Psychologist.6 Tr. at 194-95. The DOE Psychologist 
testified that the exact duration of this treatment would depend on the Individual’s therapists.7 
 
After reviewing the evidence before me, I find that the Individual has not resolved the Criteria H 
and J concerns arising from his 2011 DWI arrest, his misuse of alcohol and the DOE 
Psychologist’s diagnosis of Alcohol Related Disorder, NOS. To the Individual’s credit, he has 
successfully completed the IOP, has been regularly attending AA, and is seeking continuing 
counseling with his Psychologist. Further, the Individual, as of the date of the hearing, has 
abstained from alcohol for approximately seven months. However, while the Individual plans to 
abstain from alcohol indefinitely, I also note that his abstinence may not be solely the choice of 
the Individual but also mandated by his current probation status related to the 2011 DWI. I am 
also concerned about the Individual’s attitude as to his alcohol problem. At the hearing and 
during the 07/2011 PSI, the Individual denied that he had an alcohol problem. Further, I note the 
Individual’s problem with regard to the AA step requiring one to admit that one is powerless 
over alcohol. Although the DOE Psychologist speculated that the Individual was actually trying 
to say that he does not now have a problem, I am not convinced as to the strength of Individual’s 
belief that he has an alcohol problem that requires treatment. Finally, I find that the DOE 

                                                            
 
5 At the hearing, the Individual challenged the basis for the DOE Psychologist’s conclusion that, based upon the 
Individual’s reported consumption and a web-based BAC calculator, the Individual was repeatedly intoxicated. Tr. 
at 202-10. The DOE Psychologist testified that the equation used in the web-based BAC calculator was a standard 
equation referenced by a standard reference to train State prosecutors. Tr. at 209-10. While the DOE Psychologist 
testified that the equation did not take into account all factors which could affect a person’s BAC, this admission is 
not sufficient to discredit the DOE Psychologist’s calculations in the absence of additional expert testimony. 
  
6 Given the evidence before the DOE Psychologist regarding the Individual’s blood alcohol level when arrested, and 
the Individual’s height and weight, the DOE Psychologist concluded that the Individual did not provide a credible 
account of his alcohol consumption before the 2011 DWI arrest, two mixed drinks, to the IOP. Tr. at 192-93. The 
DOE Psychologist also recalled that the Individual informed him that he had consumed alcohol during his 
participation in the IOP. Tr. at 150. 
  
7 The DOE Psychologist also opined that the Individual should discuss, in therapy, possible issues arising from his 
recent marriage so as to reduce stress in his life. Tr. at 199. 
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Psychologist’s opinion is more convincing that the Individual’s Psychologist’s testimony with 
respect to the status of the Individual’s rehabilitation. Consequently, as of the date of the hearing, 
I find that the Individual has not sufficiently resolved security concerns arising from the 
Criteria H and J derogatory information. See Personnel Security Hearing, Case No. TSO-1068 
(September 28, 2011) (individual found not to be sufficiently rehabilitated from Alcohol Abuse 
despite favorable opinion testimony from individual’s treating psychologist).  
 
 2. Criterion L 
 
With regard to the allegations in the Notification Letter that he was not truthful or he that failed 
to honor his commitments, the Individual testified that he did not consume alcohol during his 
participation in the IOP. Tr. At 114. When he stated in the 07/2011 PSI that he was consuming 
five beers over three to four hours during the period, 1997 to July 2011, he had forgotten about 
his participation in the IOP where he abstained for the entire duration of the program. Tr. at 114. 
Further, to the extent he may have given the DOE Psychologist the impression that he consumed 
alcohol during the IOP, the Individual testified that he made a mistake. Tr. at 149. The 
Individual’s Wife, Co-Workers and Supervisor all testified as to their belief that the Individual 
was honest and has always fulfilled his commitments. Tr. at 15, 47, 58, 87, 89. 
 
The Individual’s Psychologist testified that, in her opinion, the Individual was not intentionally 
being dishonest. Tr. at 162. She found, however, that the Individual was “lackadaisical” with 
historical information. Tr. at 162. Specifically, the Individual’s Psychologist found that the 
Individual, unless he is told a task is important, does not pay much attention to historical facts. 
Tr. at 162. The DOE Psychologist found that the Individual tries to be honest and has high moral 
values. Tr. at 191.  However, the DOE Psychologist believes that when it involves his alcohol 
consumption, the Individual believes that it is not important to be accurate about facts.8 Tr. at 
191. 
 
The Notification Letter states that the Individual violated commitments he made in the Rules 
Agreement and the Guidelines Form. As an initial matter, the Rules Agreement only prohibits 
the Individual from possessing alcohol while on the IOP facility or while involved in IOP 
activities. Ex. 12 at 1. There has been no evidence presented to me that indicates that the 
Individual possessed alcohol while at the IOP facilities or while participating at IOP activities. 
Consequently, this Criterion L allegation has been resolved. The Guidelines Form states that the 
Individual will abstain from alcohol while enrolled in the five-week IOP. While the Individual 
stated in the PSI that he consumed alcohol during the period 1997 to July 2011 (which includes 
the Individual’s participation in the IOP), I find that the Individual did not intend to mislead the 
LSO. I find convincing the Individual’s explanation that he made the statement in error because 
he forgot about his participation in the IOP. Further, the Individual’s erroneous answer did not 
seek to minimize his alcohol consumption or cast him in a favorable light. 
                                                            
8While not cited in the Notification Letter, several incidents were disclosed at the hearing where the Individual may 
have been less than candid regarding his alcohol consumption. See Tr. at 143 (Individual asserted to the DOE 
Psychologist that no person informed him that he must abstain from alcohol despite signing probation agreement 
forbidding his use of alcohol while on probation); Ex. 15; Tr. at 144 (Individual reported in an IOP follow up that he 
had only consumed alcohol once in the past six months when in reality Individual had been using alcohol every two 
to three weeks); Ex. 11. The Individual admitted that these two statements were inaccurate. Tr. at 143-144; see also 
footnote 6. 
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The Notification Letter also alleges that the Individual failed to honor the commitment he made 
in the Guidelines Form when he admitted in the 07/2011 PSI that he consumed alcohol after the 
IOP. Again, I cannot find that the Individual failed to abide by this agreement since the 
Guidelines Form only requires that the Individual “abstain from all mood altering chemicals . . . 
while you are enrolled in this Intensive Outpatient Program.” Ex. 13 at 1 (emphasis added). 
 
Nonetheless, as detailed above, the record has a number of instances where the Individual’s 
accounts regarding his alcohol consumption patterns are misleading. I also have the testimony of 
the two expert witnesses in this case who opined that the Individual has difficulty in providing 
accurate information regarding his alcohol usage and history. While the Individual’s unreliability 
is restricted to one area of his life, his alcohol usage, this unreliability is a vulnerability until the 
Individual’s alcohol problem is resolved. Consequently, as of the date of the hearing, I cannot 
find that the Criterion L security concerns have been resolved. See Personnel Security Hearing, 
Case No. TSO-0509 (October 29, 2007) (Criterion L concerns related to misrepresentations of 
alcohol consumption found not to be resolved in part due to their connection to the individual’s 
unresolved alcohol problem).  
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H, J and L of 
the Part 710 regulations. I also find that the Individual has not presented sufficient information to 
fully resolve those concerns. Therefore, I cannot conclude that restoring the Individual’s 
suspended access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). Accordingly, I find 
that the DOE should not restore the Individual’s suspended access authorization at this time.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: March 1, 2012 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
 

United States Department of Energy 
Office of Hearings and Appeals 

 
 
In the Matter of:  Personnel Security Hearing ) 
       )  
Filing Date:   October 27, 2011  ) 
       ) Case No.: PSH-11-0010 
__________________________________________) 
 
 

Issued: March 5, 2012 
_______________ 

 
Hearing Officer Decision 

_______________ 
 
Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored. For the reasons detailed below, I find that the DOE 
should not restore the Individual’s access authorization at this time.  
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization for 
several years. DOE Exhibit (Ex.) 13 at 2. In June 2011, the Individual was cited for Disorderly 
and Lewd/Immoral Indecent Conduct (Disorderly Conduct). Ex. 9 at 2; Ex. 8 at 1. This 
disclosure prompted the Local Security Office to conduct a Personnel Security Interview (PSI) 
with the Individual in July 2011 (07/2011 PSI). Ex. 14. After the PSI, the LSO referred the 
Individual to a DOE consultant-psychologist (“the DOE Psychologist”) for an evaluation. The 
DOE Psychologist evaluated the Individual in August 2011 and issued an evaluative report 
concerning the Individual that included an analysis of the Individual’s use of alcohol. Ex. 8.  
 
In a September 2011 notification letter (Notification Letter), the LSO informed the Individual 
that derogatory information existed that raised security concerns under 10 C.F.R. § 710.8 (h), (j) 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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and (l) (Criteria H, J and L, respectively) and that his security clearance was suspended. 
See Ex. 1. The Notification Letter also informed the Individual that he was entitled to a hearing 
before a Hearing Officer in order to resolve the security concerns. Id.   
 
The Individual requested a hearing on this matter. Ex. 2 at 8. The LSO forwarded his request to 
the Office of Hearings and Appeals and I was appointed the Hearing Officer. At the hearing, the 
DOE counsel introduced 16 exhibits into the record (Exs. 1-16) and presented the testimony of 
one witness, the DOE Psychologist. The Individual, represented by counsel, presented his own 
testimony, as well as the testimony of six witnesses: two daughters (Daughters 1 and 2), his sister 
(Sister), a co-worker (Co-Worker), his supervisor (Supervisor), and a friend (Friend). See 
Transcript of Hearing, Case No. PSH-11-0010 (hereinafter cited as “Tr.”) The Individual 
submitted one exhibit (Ex. A). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
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III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criteria H, J, and L 
 

1. The Individual’s History of Alcohol Misuse and Arrests 
 
In November 1984, the Individual was cited for Urinating in Public. Ex. 11; Ex. 14 at 47. The 
Individual was arrested in March 2001 for Driving While Intoxicated (DWI). Ex. 11; Ex. 13 at 1; 
Ex. 14 at 45-46; Ex. 15 at 5-6. At the time of the 2001 DWI arrest, the Individual’s breath 
alcohol content (BAC) was measured to be 0.125 and 0.129, both levels exceeding the legal limit 
for alcohol in the State where he was arrested. Ex. 15 at 18. 
 
In May 2011, one of the Individual’s neighbors called the local police to report that the 
Individual was committing a lewd act in his garage. Ex. 9; Ex. 14 at 11-12, 24-25. The Individual 
was later charged with Disorderly Conduct. Exs. 8, 9; Ex. 14 at 24-25.  
 
During the  July 2011 PSI conducted after the May 2011 arrest, the Individual admitted that, 
prior to the incident resulting in the 2011 arrest, he had consumed two or three beers. Ex. 14 at 
39-41; Ex. 8; Ex. 9. The Individual also revealed during the PSI that for the past ten years, he 
had consumed four to five beers, five or six days a week. Ex. 14 at 50-51, 67-68. 
 
In an August 2011 report (Report) regarding the Individual, the DOE Psychologist noted that the 
Individual informed him that he typically consumes four to five beers per evening between 6:00 
p.m. and 8:30 p.m.2 Ex. 7 at 4. The DOE Psychologist found that this level of alcohol 
consumption would cause intoxication of the Individual on a nightly basis and may have 
produced a tolerance to alcohol which prevents the Individual from feeling that he is intoxicated. 
Ex. 7 at 7. Consequently, the DOE Psychologist determined that the Individual drinks alcohol 
habitually to excess. Ex. 7 at 7. The DOE Psychologist also found that the Individual suffers 
from an illness, Alcohol-Related Disorder, Not Otherwise Specified (Alcohol-Related Disorder), 
pursuant to the Diagnostic and Statistical Manual  of Mental Disorders, 4th Edition Text 
Revision.3 Finally, the DOE Psychologist found that the Individual’s Alcohol-Related Disorder 
could cause significant defects in his judgment and reliability.4 Ex. 7 at 8. 
  

                                                            
2 The DOE Psychologist also noted that the Individual, in the 07/2011 PSI, stated that his consumption of alcohol 
would help him sleep. Ex. 7 at 4; Ex. 14 at 51. At the hearing, the Individual denied using alcohol to help him sleep. 
Tr. at 87. 
 
3 In his Report, the DOE Psychologist opined that, for the Individual to demonstrate sufficient evidence of 
rehabilitation, the Individual should abstain from alcohol for 12 months and participate in Alcoholics Anonymous 
(AA) or an intensive outpatient program at a treatment facility. Ex. 7 at 8.  
 
4 The DOE Psychologist found that the Individual did not exhibit the type of personality features or characteristics 
of men who commit the type of lewd act alleged in the Disorderly Conduct charge. Ex. 7 at 5.  
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2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h). It is well established that “certain emotional, mental, and personality 
conditions can impair judgment, reliability, or trustworthiness.” Adjudicative Guideline I. 
Conduct involving such psychological conditions can raise questions about an individual’s 
ability to protect classified information. Personnel Security Hearing, Case No. TSO-0927 
(November 30, 2010) (Alcohol Abuse found to raise security concerns). Criterion J refers to 
information indicating that an individual has “[b]een, or is, a user of alcohol habitually to excess, 
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). Excessive alcohol consumption raises 
a security concern because it can lead to questionable judgment and the failure to control 
impulses, which in turn can raise questions about a person’s reliability and trustworthiness. See 
Adjudicative Guidelines, Guideline G; Personnel Security Hearing, Case No. TSO-0927 
(November 30, 2010). In light of the DOE Psychologist’s determination that the Individual 
suffers from Alcohol-Related Disorder, a condition that may cause a significant defect in the 
Individual’s judgment and reliability, and that the Individual uses alcohol habitually to excess, 
the LSO properly invoked Criteria H and J.  
 
Criterion L concerns circumstances tending to show that the Individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Conduct involving criminal activity, by 
its very nature, calls into question a person’s ability or willingness to comply with laws rules and 
regulations. Adjudicatory Guidelines, Guideline J. Given the information indicating that the 
Individual has a history of arrests, including a recent arrest for Disorderly Conduct, the LSO had 
sufficient grounds to invoke Criterion L. 
 
 B. Whether the Individual Has Mitigated the Security Concerns  
 
At the hearing, the Individual challenged the DOE Psychologist’s conclusion that the Individual 
has an alcohol problem. The Individual presented evidence showing that his current consumption 
of alcohol has not created any problems with his life. Additionally, the Individual disputed the 
DOE Psychologist’s determination that the Individual’s level of alcohol consumption produces 
intoxication. During the hearing, the Individual also challenged the Criterion L allegations with 
his submission of court records that indicated that he was found “Not Guilty” of the Disorderly 
Conduct charge by a local court. Additionally, the Individual presented evidence as to his 
excellent workplace performance and his outstanding character. The relevant testimony is 
summarized below. 
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   1. Alcohol Misuse 
 
The Individual does not dispute the level of his daily alcohol consumption. Tr. at 82-83, 93. The 
Individual described his typical day in which he arrives at home approximately at 5:00 p.m. and 
then runs five and one-half miles.5 Tr. at 80-81. When the Individual finishes his run, around 
6:00 p.m., he begins preparing his dinner and consuming beer. Tr. at 81. After dinner, the 
Individual watches television until 8:30p.m. and then goes to bed. Tr. at 82. On a typical 
weekday, during 6:00 p.m. to 8:30 p.m., the Individual consumes four or five beers.6 Tr. at 83. 
The Individual does not believe that he becomes intoxicated on the occasions that he consumes 
alcohol. Tr. at 88. Each of the Individual’s witnesses testified to the Individual’s moderate 
consumption of alcohol and to never having observed the Individual intoxicated. Tr. at 11, 25, 
39, 48, 57, 63-66.  
 
The Individual firmly insists that he does not have any type of alcohol problem. Tr. at 91. As 
support for this belief, the Individual asserts that his alcohol consumption has not produced any 
problems with his work performance, his finances, or his ability to take care of his personal and 
family responsibilities. Tr. at 92, 95 113. Because the Individual does not believe that he has an 
alcohol problem, he has not undertaken any of the treatment recommendations made by the DOE 
Psychologist. Tr. at 93.  
 
The DOE Psychologist testified that, based upon the Individual’s admitted nightly consumption 
of alcohol, he concluded that the Individual frequently possessed a breath alcohol level of 0.08, 
the level of legal intoxication. Tr. at 105. The DOE Psychologist believes that the Individual has 
developed functional and physical tolerance to the effects of alcohol based upon the Individual’s 
ten-year history of significant consumption of alcohol. Tr. at 107. Because of this tolerance, the 
Individual can function “relatively normally” with regard to other people. Tr. at 107. At this 
point of time, the DOE Psychologist believes that the Individual’s alcohol consumption is a “way 
of life.” Tr. at 107. The DOE Psychologist opined that, given the Individual’s stubbornness, the 
Individual is not likely to change his alcohol consumption habits. Tr. at 107-08. Further, the 
Individual would likely not benefit from an alcohol educational program or AA.7 Tr. at 108.  
 
Given the evidence before me, I cannot conclude that the Individual has resolved the Criteria H 
and J concerns raised by the Individual’s admitted alcohol consumption, the DOE Psychologist’s 
diagnosis of Alcohol-Related Disorder and the DOE Psychologist’s determination that the 
Individual consumes alcohol habitually to excess. In the absence of other convincing expert 
testimony, I find that DOE Psychologist’s testimony persuasive on the issue of whether the 
Individual’s current pattern of alcohol consumption results in bouts of intoxication. The fact that 

                                                            
5 The Individual maintains an active exercise program on the recommendation of his physicians in order to preserve 
his lung function, which was damaged by Chronic Beryllium Disease (CBD). Tr. at 77-80.  
 
6 The Individual testified that during Saturdays and Sundays, he might consume five or six beers over the course of 
an entire day. Tr. at 73. 
  
7 The DOE Psychologist speculated that the Individual might be able to mitigate the security concerns associated 
with his alcohol consumption if the Individual would reduce his consumption to three beers a night and seek 
treatment from a physician regarding any sleeping problems the Individual might be suffering from. Tr. at 108-09. 
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the Individual’s intoxication has not caused major life difficulties and is mostly restricted to 
occasions when the Individual is at home does not mitigate the concerns raised by the 
Individual’s repeated bouts of intoxication. Any excessive use of alcohol raises a security 
concern due to the heightened risk that an individual’s judgment and reliability may be impaired 
to the point that he or she may fail to safeguard classified matter or special nuclear material. 
Personnel Security Hearing, Case No. TSO-1004, slip op. at 6 (June 23, 2011). Because I find 
that the Individual is subject to bouts of intoxication and that the Individual has not sought any 
treatment for his alcohol problem, I cannot find that the Criteria H and J security concerns have 
been resolved.  
 
 2. Arrest History 
 
The Individual has submitted a copy of a certified court record indicating that he has been found 
“Not Guilty” with respect to the July 2011 Disorderly Conduct charge. Ex. A. The Individual 
testified that he did not perform any lewd act during the events which led to the citation for 
Disorderly Conduct. Tr. at 74. He also testified to his long history of disagreements with the 
neighbor who filed the charges. Tr. at 74. In reviewing the Criterion L derogatory information, 
the Individual does not believe that he has demonstrated any pattern of criminal conduct, 
especially since the other two charges cited in the Notification Letter, a 2001 DWI arrest and a 
1984 Urinating in Public arrest, occurred over a period of 27 years. Tr. at 76. The Individual’s 
other witnesses testified to the Individual’s excellent judgment, reliability, trustworthiness and 
work record. Tr. at 16, 18-19, 35-36, 45, 48-50, 56, 59, 66. 
 
As for the Individual’s Disorderly Conduct charge, I note that his “Not Guilty” verdict is not 
totally dispositive of this matter. In a criminal case, the prosecution must present sufficient 
evidence to prove guilt “beyond a reasonable doubt.” In a security clearance proceeding, once 
evidence exists raising a security concern, the Individual has the obligation to resolve the 
concern. See Personnel Security Hearing, Case No. TSO-1048, slip op. at 2 (November 4, 2011) 
(Part 710 “places the [evidentiary] burden on the individual because it is designed to protect 
national security interests.”). In this case, I find that the Individual has submitted sufficient 
evidence to resolve the concern raised by the Disorderly Conduct charge: the “Not Guilty” 
verdict, evidence of conflict between the Individual and his neighbor, evidence provided by the 
Individual’s witnesses, and the DOE Psychologist’s opinion that the Individual did not fit the 
personality features of someone who would commit the lewd act described in the Disorderly 
Conduct charge. Accordingly, I find that the Individual has resolved the security concerns raised 
by the July 2011 Disorderly Conduct arrest.  
 
With regard to the 1984 Urinating in Public arrest, I find that the passage of 28 years has 
resolved any security concerns raised by this arrest. See Personnel Security Hearing, Case No. 
TSO-0705 (May 28, 2009) (18-year old arrest for assault mitigated by the passage of time). 
However, with regard to the 2001 DWI arrest, I cannot find that the Individual has resolved the 
Criterion L security concern. The arrest occurred after the Individual’s current level of 
problematic alcohol consumption began. Ex. 14 at 68-69; Tr. at 84 (Individual’s current pattern 
of alcohol consumption began in late 1990s). Additionally, the Individual has not resolved the 
underlying alcohol problem that was likely responsible for the arrest. See Personnel Security 
Hearing, Case No. TSO-1079 (November 2, 2011) (an individual’s unresolved Alcohol 
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Dependence prevents mitigation of Criterion L concerns arising from a history of alcohol-related 
arrests). As discussed above with regard to Criteria H and J, the Individual’s unresolved alcohol 
problem may result in the impairment of the Individual’s judgment. See supra. Consequently, I 
cannot find that the Individual has totally resolved the Criterion L concerns raised in this case.  
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criteria H, J, and 
L of the Part 710 regulations. I also find that the Individual has not presented sufficient 
information to resolve the concerns raised by the Criteria H, J, and L derogatory information. 
Therefore, I cannot conclude that restoring the Individual’s suspended access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.” 10 C.F.R. § 710.7(a). Accordingly, I find that the DOE should not restore the 
Individual’s suspended access authorization at this time.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date:  March, 5, 2012  
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William M. Schwartz, Hearing Officer:    

 
This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s access 
authorization should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  In June of 2011, the individual informed his contractor, which in 
turn informed the local DOE security office (LSO), that the individual had admitted himself into, 
and completed, an alcohol treatment program.  Exhibit 8.  The LSO summoned the individual for an 
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interview with a personnel security specialist on July 18, 2011.  Exhibit 10 (Transcript of Personnel 
Security Interview).  After this Personnel Security Interview (PSI), the LSO referred the individual 
to a local psychiatrist (DOE psychiatrist) for an agency-sponsored evaluation. The DOE psychiatrist 
prepared a written report, setting forth the results of that evaluation, and sent it to the LSO.  
Exhibit 7.  Based on this report and the individual’s personnel security file, the LSO determined that 
derogatory information existed that cast into doubt the individual’s eligibility for access 
authorization. The LSO informed the individual of this determination in a Notification Letter that set 
forth the DOE’s security concerns and the reasons for those concerns. Exhibit 1. The Notification 
Letter also informed the individual that he was entitled to a hearing before a Hearing Officer in order 
to resolve the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE counsel introduced 10 exhibits into the record of this 
proceeding.  At the hearing, the DOE counsel presented the testimony of the DOE psychiatrist and 
individual presented the testimony of seven witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Alcohol Use and Related Incidents 
 
The following information was obtained from the individual’s PSI and the DOE psychiatrist’s 
report, and is generally not disputed by the individual.  The individual began drinking alcohol as a 
college student.  Exhibit 7 at 3.  At first he drank two to three beers on weekends, and later drank 
similar amounts on a daily basis.  Id.  After he was married with children, in December 1991, he was 
arrested for Driving Under the Influences of Alcohol (DUI), but the charges were dismissed after the 
blood alcohol tests were negative.  Id. at 4; Exhibit 9.   In 2000 or 2001, around age 50, the 
individual’s alcohol consumption increased again.  He was then drinking vodka primarily, and his 
intake increased to four to six mixed drinks every evening.  Exhibit 10 at 34.   In late 2009, his 
consumption increased again, to seven to eight drinks daily.  Id. at 35.  His custom was to drink after 
work while he smoked his pipe and read the paper in the garage.  He did not hide the fact that he 
drank alcohol from his wife, but he did hide the amount he drank from her.  Id. at 39-42.  Routine 
blood work at about that time indicated that his liver enzymes were elevated, and his doctor 
suggested that he cut down on his drinking.  Id. at 42-43.  He stopped drinking from January to 
September 2010, voluntarily and without any medical or therapeutic assistance.  Id. at 43-44.  In 
September 2010, the individual believed he was in control of his alcohol, decided he could drink 
moderately again, but relapsed.  Id. at 44.  Within a few weeks of his first drink, he was consuming 
alcohol in the same amounts as he had before he stopped.  Id. at 44-45.  By the beginning of 2011, 
he was drinking 750 milliliters of vodka on most, if not all, weekends.  Id. at 51.  By April 2011, he 
was drinking that much on a daily basis.  Exhibit 7 at 5.   
  
On May 3, 2011, after consuming an unknown amount of alcohol, the individual fell down a few 
stairs in his home and hit his head.  Exhibit 10 at 12.  He stayed home from work on vacation leave 
and continued to drink alcohol.  Exhibit 7 at 5 (last drink reported to be on May 11, 2011).  Nine 
days later, he recognized he was drinking excessively and could not control his drinking on his own, 
and admitted himself voluntarily into the hospital for treatment of his alcohol problem and his head 
injury.  Exhibit 10 at 10-11.  After a week, he was released from the hospital and checked himself 
into a substance abuse treatment center for an additional 21 days of inpatient treatment.   Id. at 13.    
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 He began attending Alcoholics Anonymous (AA) meetings on a daily basis while at the treatment 
center and continues to do so.  Id. at 14, 82.   
 
On August 22, 2011, the DOE psychiatrist evaluated the individual.  He concluded that the 
individual meets the criteria for alcohol dependence, in early full remission, as set forth in the 
Diagnostic and Statistical Manual of the American Psychiatric Association, 4th Edition, Text 
Revised (DSM-IV-TR), without adequate evidence of rehabilitation or reformation.  He also stated 
that the individual’s illness, alcohol dependence, causes or may cause a significant defect in 
judgment or reliability.  Exhibit 10 at 14-16. 
 
B. The Notification Letter 
 
Much of the information set forth in the preceding sections is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. The information 
regarding the individual’s alcohol use pertains to paragraphs (h) and (j) of the criteria for eligibility 
for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Under 
Criterion H, derogatory information that may raise a security concern is defined as “[a]n illness or 
mental condition which, in the opinion of a psychiatrist . . . causes or may cause a significant defect 
in judgment or reliability.”  10 C.F.R. § 710.8(h).  Under Criterion J, information is derogatory if it 
indicates that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8(j).   
 
As support for the LSO’s concerns under Criteria H and J, the letter cites the diagnosis of the DOE 
psychiatrist that the individual suffers from alcohol dependence.  Exhibit 1.  The letter further cites 
the individual’s admissions during the PSI that he drank four to six vodka drinks daily from 2001 
until May 11, 2011, and that he continued to drink alcohol despite his doctor’s advice to cut back 
and his wife’s expressions of concern about his consumption.  Finally, the letter cites the 
individual’s 1991 DUI arrest.  Id.   
 
C. The DOE’s Security Concerns 
 
The derogatory information regarding the individual’s alcohol consumption adequately justifies the 
DOE’s invocation of Criteria H and J, and raises significant security concerns. Excessive alcohol 
consumption such as that exhibited by the individual often leads to the exercise of questionable 
judgment or the failure to control impulses, and can therefore raise questions about an individual’s 
reliability and trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), 
at Guidelines G and I.   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual’s security 
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clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996).  The regulations 
further instruct me to resolve any doubts concerning the individual’s eligibility for access 
authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
In the present case, the individual has taken important steps toward recovery from alcohol 
dependence.  However, while these steps mitigate to some degree the concerns in this case, I 
conclude, for the reasons set forth below that, at this point in the individual’s recovery, the risk of 
recurrence of the individual’s excessive use of alcohol is not yet low enough to warrant restoring his 
security clearance.  
 
In his evaluative report, the DOE psychiatrist found that, based on his interview with the individual, 
the results of tests he administered to the individual, and information contained in the individual’s 
DOE personnel security file, the individual met the DSM-IV-TR criteria for alcohol dependence, in 
early full remission (successfully abstinent for less than one year).  The DSM-IV-TR states that a 
diagnosis of alcohol dependence is indicated if three or more of seven specified circumstances have 
occurred within a 12-month period.  DSM-IV-TR 303.90, Alcohol Dependence.  The DOE 
psychiatrist found that the individual met all seven of those circumstances set forth in the DSM-IV-
TR.  Exhibit 7 at 10.  He found the individual had a pattern of alcohol tolerance (Criterion 1), had 
suffered from withdrawal symptoms when he stopped drinking in January 2010 (Criterion 2), and 
had drunk alcohol in larger amounts or over longer periods than he intended (Criterion 3).  Id.  He 
reported ten to 20 unsuccessful efforts to control alcohol use, including the nine-month period of 
sobriety in 2010 (Criterion 4).  Id. at 5.  He also found that the individual had spent excessive time 
obtaining, using or recovering from alcohol use (Criterion 5) and that important social, occupational, 
or recreational activities were given up or reduced due to alcohol use (Criterion 6).  Id. at 10.   
Finally, he stated that the individual had continued to drink to excess after his doctor advised him of 
the adverse effect of his drinking on his liver function and after he seriously injured his head while 
intoxicated (Criterion 7).   Id.  The DOE psychiatrist concluded that the individual was not yet 
rehabilitated or reformed from his alcohol dependence.  Adequate evidence of rehabilitation, in his 
opinion, would require either (a) 150 hours of AA meetings, with a sponsor, for a minimum of one 
year, followed by an additional year of abstinence from alcohol or (b) 50 hours of a professionally 
led alcohol abuse treatment program for six months, followed by an additional 18 months of 
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abstinence.  Adequate evidence of reformation in the absence of either or both rehabilitation 
requirements would be three years of absolute abstinence from alcohol.  Id. at 11. 
 
At the hearing, the individual and his witnesses provided facts and insights regarding his use of 
alcohol and its effect on his work and personal life.  Six of the individual’s witnesses were co-
workers and supervisors, who have worked alongside the individual for between nine and 29 years.  
Some work with him on a daily basis.  Transcript of Hearing (Tr.) at 66, 73.  The others work with 
him intensively on special projects from time to time.  Id. at 39, 47, 52, 59-60.  Some of them eat 
lunch with him every day at work.  Id. at 46, 52.  One has also been his neighbor for the past 18 
years.  Id. at 38.   Although two of the witnesses testified that each had seen the individual drink a 
beer in a social setting on one occasion, all six were surprised to learn that he had a problem with 
alcohol.  Id. at 40, 49, 55, 62, 69, 75.  On the contrary, all of these witnesses stated that they held no 
doubts or reservations about the individual’s judgment or reliability, and uniformly praised his 
technical and interpersonal skills.  Id. at 40, 47, 53, 62, 68, 75.    
 
The individual’s AA sponsor also testified at the hearing.  He stated that he became the individual’s 
sponsor while the individual was still an inpatient at the treatment center.  Id. at 16.  He verified that 
the individual attends an AA meeting every day, barring days when he is traveling or otherwise 
unavailable, and participates actively.  Id. at 16, 22.  They speak to each other on a daily basis.  Id. at 
16.  He reported that the individual had suffered one relapse since he began AA, on October 15 and 
16, 2011.  The individual started drinking without calling his sponsor first.  The individual’s wife 
reported the relapse to the sponsor, but the individual reported it himself on October 17, by which 
time he had stopped drinking and had resolved to resume abstinence.  Id. at 17-18.  As a result of 
this relapse, AA now recognizes the individual’s sobriety date as October 17, 2011.  Id. at 23.  The 
sponsor believes the individual is sincere in his desire to remain sober.  Id. at 18.  He also finds the 
individual to be honest, and feels that his acknowledgment of his relapse demonstrates this quality.  
Id. at 18, 29-30.  Finally, he does not view the relapse as dangerous development, because the 
individual told him that it gave him no pleasure.  Id. at 27.   
 
At the hearing, the individual offered additional information and insight into his alcohol history.  He 
agrees with the DOE psychiatrist’s diagnosis of alcohol dependence.  Id. at 93.  He disagrees with 
some statements in the Notification Letter, in that he maintains that he did in fact take heed of both 
his doctor’s advice and his wife’s concerns about his drinking, and that they contributed to his 
decisions to be sober, both in 2010 and in 2011.  Id. at 80-81.3  He addressed in particular detail his 
involvement with AA and his two-day relapse in October 2011.  He has learned through AA that 
alcohol dependence is a disease, that he will struggle with it for the rest of his life, but that he is 
committed to abstaining from alcohol with the support of the program.  Id. at 83, 97.  He stated that 
he has a good relationship with his mentor, and finds that the mentor’s personality is a helpful 
counter to his own.  Id. at 95.  He testified that he has attended AA on a daily basis with the 
exception of about six days due to travel.  Id. at 84.  He appreciates the honesty of his AA group.  Id. 
Aside from working the Twelve Steps, he is reaching out to others by returning to his local hospital 
to run an AA meeting with his group on Friday evenings at its detoxification program.  Id. at 85.  As 

                                                 
3    The individual also corrected erroneous information contained in Exhibit 3, a Case Evaluation Sheet of the LSO, 
alleging that he “[f]ailed to abstain from alcohol after treatment in May 2011.  Within a month of release continued to 
drink seven to eight drinks nightly.”  The individual did in fact abstain after May 2011, notwithstanding his October 2011 
relapse, as is supported by the evidence on record, including other LSO exhibits.  Id. at 115-18.   
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for his relapse in October, he pointed out that he had been sober for 160 days before the relapse, and 
was now sober for 60 days since then.  Id. at 86.  He could not explain why he decided to purchase 
and drink alcohol, nor why he had not called his sponsor for help at the time, though he had done so 
at least once before.  Id. at 86, 91-92, 96.  Responding to questions from the DOE psychiatrist, the 
individual acknowledged that he may have relapsed because he had received the psychiatrist’s 
evaluative report, which suggested that he would need to demonstrate two years of abstinence, a 
physical impossibility given the time limits imposed by the administrative review procedures.  Id. at 
101.  He also admitted to the DOE psychiatrist that he may not have called his sponsor before the 
relapse because he “wanted that drink,” and did not want to be talked out of drinking.  Id. at 103.  He 
testified that the relapse taught him that he no longer enjoyed drinking, that he “disliked every 
moment of the relapse,” particularly because he now feels accountable to his wife, his sponsor, his 
AA group, and himself.  Id. at 86, 104.   
 
After hearing all the testimony at the hearing, the DOE psychiatrist reformulated his opinion of the 
individual’s alcohol problem.  He maintained that his earlier diagnosis remained correct:  that the 
individual is alcohol dependent, still in early full remission because he has not yet achieved a full 
year of abstinence, regardless of the relapse in October 2011.  Id. at 122.  He clarified that, while 
alcohol dependence is an illness that causes or may cause a significant defect in judgment or 
reliability, in the individual’s case, the concern for his judgment or reliability is restricted to those 
times when he is intoxicated.  Id. at 125.  He testified that the treatment and insight the individual 
was receiving through AA was very good, and could be improved only through more serious 
dialogue with his mentor, particularly concerning his two-day relapse in October 2011.  Id. at 121, 
123.  That said, the DOE psychiatrist deemed the relapse disappointing but not unexpected.  Id. at 
120.  While he expressed concern that the individual had not sought help from his mentor (or from a 
mental health professional if he was depressed over the futility of his situation), he also pointed out 
many positive factors of the relapse:  it was short-lived, the amount of alcohol consumed was 
relatively little and, most important, the individual seemed to have learned a great deal from the 
experience.  Id. at 121-22, 124, 128, 130.  Overall, he did not consider the relapse a “deal breaker,” 
but rather contended that the individual is now at lower risk of relapse than he was before the 
relapse.  Id. at 124, 128.  He expressed his opinion that the individual’s risk of relapse is now low 
considering his embracing of AA and his negative response to his October 2010 relapse, particularly 
by comparison to his relapse in September 2010, when he thought he was in control of his alcohol 
consumption.  Id. at 129.  Given the individual’s support system of job, family, sponsor and AA 
group, the DOE psychiatrist stated that he has “a good chance of remaining sober at this point,” and 
that adequate evidence of rehabilitation “will be attained at the two-year mark.”  Id. at 125.   
 
I note an internal inconsistency in the DOE psychiatrist’s testimony.  The bulk of the DOE 
psychiatrist’s statements clearly indicate that he believes the individual will be successful in 
maintaining his sobriety into the future, despite his past relapses.  On the other hand, he would not 
state that the individual had demonstrated adequate evidence of rehabilitation at the time of the 
hearing, but rather that the individual would satisfy that requirement after two years of sobriety.  To 
the extent that this opinion indicates reservation on the part of the DOE psychiatrist, I would be hard 
pressed to conclude that the individual has successfully mitigated the LSO’s concerns with respect to 
his alcohol dependence, as discussed in detail below, in light of the frequency and recency of his 
alcohol-dependent behavior, his short period of abstinence, and his relapses (particularly the most 
recent one).  Adjudicative Guidelines at Guideline G, ¶ 23(a), (b), (c). 
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Even if I accept the DOE psychiatrist’s prognosis as generally favorable to the individual, I am not 
convinced that the risk of a relapse by the individual is low enough at this time to warrant restoring 
his access authorization.  I do not downplay the great strides the individual has made in recognizing 
his alcohol dependence, its consequences, and the benefit of treatment.  He is clearly on a good path, 
and may well be able to maintain his sobriety into the foreseeable future.  My concern, however, is 
that the individual has been abstinent with the assistance of AA for a relatively short period.  
Moreover, he suffered a relapse only two months before the hearing, even with the benefits of AA, 
and has an extensive history of abstinence and relapse.   
 
First, while OHA hearing officers generally accord deference to the opinion of mental health 
professionals regarding the issue of rehabilitation and reformation, see, e.g., Personnel Security 
Hearing, Case No. TSO-1057 (2011), whether evidence of rehabilitation and reformation is adequate 
to warrant granting a security clearance is a determination “to be made by DOE officials, including 
the hearing officer, not by a consultant psychiatrist.”  Personnel Security Hearing, Case No. PSH-
11-0003 (2012) (citing 10 C.F.R. 710.7(c) (“question concerning an individual's eligibility for access 
authorization” is to be decided by “DOE officials involved in the decision-making process. . . .”)); 
see also Personnel Security Hearing, Case No. TSO-0803 (2010) (hearing officer “need not accord 
deference to [DOE consultant psychiatrist’s] opinion as to what level of risk is acceptable in order to 
grant or restore a security clearance”). 
 
Second, I must view expert testimony in the context of all of the factors I am required, under the 
regulations and the Adjudicative Guidelines, to consider in reaching my decision.  10 C.F.R. 
§ 710.7(c); Adjudicative Guidelines at ¶ 2(a).  Consistent with the “whole-person” concept set forth 
in the Adjudicative Guidelines, both the Guidelines and the Part 710 regulations require me to 
consider “the nature, extent, and seriousness of the individual’s conduct” and “the frequency and 
recency of the conduct,” factors particularly relevant to the present case.  Id.  In this regard, I note 
that the individual’s diagnosis is that of alcohol dependence, a serious and potentially lethal illness 
that is notoriously difficult to treat, as evidenced by his numerous attempts to stop drinking before he 
acknowledged his inability to control the disease and his recent relapse following detoxification and 
a five-month period of abstinence with the support of AA.  As for the frequency and recency of his 
excessive alcohol use, the individual acknowledged consuming nearly a fifth of vodka on a daily 
basis as recently as seven months before the hearing.  Exhibit 7 at 5. 
 
Finally, while no one factor is by itself dispositive, the recency of the problematic behavior in this 
case gives, in my opinion, particular cause for concern as to the risk of relapse.  Under the 
Adjudicative Guidelines, included among the conditions that could mitigate a security concern 
arising from excessive alcohol use are whether “so much time has passed” that the behavior “is 
unlikely to recur,” and whether the individual “has established a pattern” of abstinence or 
responsible use.  Adjudicative Guidelines at Guideline G, ¶ 23(a), (b).  With this in mind, I commend 
the individual for the steps he has taken since his hospitalization in May 2011 and his relapse in 
October 2011.  Nevertheless, I believe that it would defy common sense to find that, after a ten-year 
history of consuming at least four vodka drinks on a daily basis—even acknowledging periods of 
abstinence—two months constitutes an established pattern of abstinence.  See 10 C.F.R. § 710.7(a) 
(“decision as to access authorization is a comprehensive, common-sense judgment”); Personnel 
Security Hearing, Case No. TSO-1079 (2011) (six months of abstinence found not to constitute 
adequate evidence of rehabilitation or reformation from alcohol dependence, despite favorable 
prognosis of DOE consultant psychologist). 
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Thus, based upon my review of the entire record, I am not convinced that there is adequate evidence 
of rehabilitation and reformation in this case, such that the security concern raised under Criterion J 
has been resolved.  Furthermore, because the Criterion H security concern relating to the 
individual’s judgment or reliability stems from his alcohol dependence, the concern raised under that 
criterion has also not been resolved. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria H and J, and therefore has not demonstrated that restoring 
his access authorization would not endanger the common defense and would be clearly consistent 
with the national interest. Accordingly, I find that the individual’s access authorization should not be 
restored at this time. The individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 3, 2012 
 
 
  
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
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William M. Schwartz, Hearing Officer:    
 
This Decision concerns the eligibility of  XXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As fully discussed below, after carefully considering the record before 
me in light of the relevant regulations and Adjudicative Guidelines, I have determined 
that the individual’s access authorization should not be restored at this time. 
 
I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to hold a 
DOE security clearance. For almost 20 years, the individual has experienced financial 
difficulties which resulted in the Local Security Office (LSO) conducting four personnel 
security interviews with him.  
   
In September 2011, the LSO sent a letter (Notification Letter) to the individual advising 
him that it possessed reliable information that created a substantial doubt regarding his 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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eligibility to hold a security clearance. In an attachment to the Notification Letter, the 
LSO explained that the derogatory information fell within the purview of one potentially 
disqualifying criterion set forth in the security regulations at 10 C.F.R. § 710.8, 
subsection (l) (hereinafter referred to as Criterion L).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. The Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in the case and 
I subsequently conducted an administrative hearing in the matter. At the hearing, the LSO 
presented the testimony of a personnel security specialist; the individual presented his 
own testimony and that of his wife.  In addition to the testimonial evidence, the LSO 
submitted 14 exhibits into the record; the individual tendered one exhibit. The exhibits 
will be cited in this Decision as “Ex.” followed by the appropriate numeric or alphabetic 
designation. The hearing transcript in the case will be cited as “Tr.” followed by the 
relevant page number.3 
 
II.      Regulatory Standard 
 
A.             Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward with evidence to convince the DOE that restoring his 
access authorization “will not endanger the common defense and security and will be 
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a 
very broad range of evidence at personnel security hearings. Even appropriate hearsay 
evidence may be admitted. 10 C.F.R. § 710.26(h).  Thus, an individual is afforded the 
utmost latitude in the presentation of evidence to mitigate the security concerns at issue. 

                                                 
2 Criterion L relates to information that a person has “[e]ngaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security . .  .” 10 C.F.R. 
§710.8(l).  

3 OHA decisions are available on the OHA website at www.oha.doe.gov.  A decision may be accessed by 
entering the case number in the search engine at www.oha.gov/search.htm. 
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites one criterion as the basis for suspending the 
individual’s security clearance, Criterion L. To support its allegations, the LSO 
chronicles the events which led to the individual’s two bankruptcy filings (one in 1995 
and the other in 2011),4 including impulsive purchases and imprudent and unnecessary 
expenses, and debt-based court judgments.  The LSO alleges that these events 
demonstrate a continuing pattern of fiscal irresponsibility and that the individual has not 
learned from his prior mistakes.  In addition, the LSO alleges that the individual willingly 
provided false information about his financial status in order to reaffirm his home and 
travel trailer through his recent bankruptcy proceeding. 
 
The individual’s failure to live within his means, to satisfy his debts and meet his 
financial obligations raises a security concern under Criterion L because his actions may 
indicate “poor self-control, lack of judgment, or unwillingness to abide by rules and 
regulations,” all of which can raise questions about the individual’s reliability, 
trustworthiness and ability to protect classified information.  See Guideline F of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information, issued on December 29, 2005, by the Assistant to the President for National 
Security Affairs, The White House. (Adjudicative Guidelines). Moreover, a person who 
is financially overextended is at risk of having to engage in illegal acts to generate funds. 
Id. The individual’s lack of candor regarding his finances raises additional questions 
about his reliability, trustworthiness, and ability to protect classified information.  See  
Adjudicative Guidelines at Guideline E. 
 
IV.        Findings of Fact  
 
In 1990, the individual’s wife inherited $100,000, with which they purchased new 
vehicles and a boat, renovated their house, traveled, and treated their children, including 
supporting their involvement in BMX racing.  They grew accustomed to having money 

                                                 
4  A security concern does not arise from the bankruptcy filing, per se, but rather, as here, from the 
circumstances surrounding the bankruptcy and the attendant financial problems. See Personnel Security 
Hearing, Case No. TSO-1048 (2011); Personnel Security Hearing, Case No. TSO-1018 (2011); Personnel 
Security Hearing,  Case No. TSO-0692 (2009); Personnel Security Hearing, Case No. TSO-0288 (2006); 
Personnel Security Hearing, Case No. TSO-0217 (2005); Personnel Security Hearing Case No. VSO-0509 
(2002).   
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and continued to maintain their lifestyle even after the money had been spent.  By 1994 
or 1995, they had sold their boat and consolidated their debts.  They ultimately stopped 
paying their debts and, with about $20,000 in debts, filed for bankruptcy in 1997 
(Bankruptcy #1).  Ex. 10 (Summary of March 18, 1998, Personnel Security Interview 
(PSI #1)).  In the bankruptcy proceedings, they reaffirmed the mortgage on their house, 
the loan on a truck, and the debt on some of their credit cards.  Ex. 14 (Transcript of 
July 25, 2001, PSI (PSI #2)) at 7-10; Ex. 9 (Transcript of August 28, 2002, PSI (PSI #3)) 
at 10.  After the bankruptcy, they acquired more credit cards, but by 2001 had closed the 
accounts to prevent overspending.  Ex. 14 at 16, 18.  By that point, however, they had 
incurred significant debt and were unable to meet their mortgage obligations.  The house 
was foreclosed upon, and the family moved to a rental property.  Id. at 7, 15.   
Contributing to this debt were unanticipated medical expenses, for injuries both children 
sustained while BMX racing, and for medical procedures both parents required.  Id. at 6, 
11, 13.  The individual’s and his wife’s combined income should have been sufficient to 
meet their expenses, but they had not budgeted for medical expenses.  Id. at 11, 13.  In 
fact, the family had no budget at all.  Id. at 25. 
 
In 2005, the individual and his wife had acquired seven credit cards and had cashed out 
$54,000 from his retirement fund.  Ex. 8 (2011 Bankruptcy Petition) at Schedule E; Ex. 4 
(Transcript of May 3, 2011 PSI (PSI #4)) at 18-19.  His wife had surgery in the same 
year.  Id. at 14.  In June 2008, they purchased the house they had been renting; the 
monthly mortgage payment exceeding the rent by about $400.  Id. at 5-6.  Very shortly 
thereafter, they purchased a travel trailer, securing a loan with a monthly payment of 
$372.  Id. at 8; Ex. 8 at Schedule J.  The individual then took out a loan of $5000 to 
$6000 from his retirement account.  Ex. 4 at 17-18.  By May 2009, a collection agency 
had obtained a judgment against the individual.  Id. at 35-36.  In early 2010, the 
individual and his wife each had serious medical procedures; the wife was unable to 
return to work.  Id. at 12.   
 
In February 2011, the individual and his wife filed for bankruptcy a second time 
(Bankruptcy #2).  They reported in their bankruptcy petition that they were paying 
nothing for food and clothing, Ex. 8 at Schedule J.   However, when he completed 
another Personal Financial Statement for the LSO in April 2011, he indicated that his 
food and clothing costs were $580 per month.  Ex. 6.  When questioned at a May 2011 
PSI (PSI #4), he could not explain the discrepancy, but stated that his children were 
buying groceries for them.  Ex. 4 at 45-46, 50.  Nor could he respond to many of the 
LSO’s other questions about his financial situation.  For example, he was not sure 
whether his home or his trailer was to be reaffirmed through Bankruptcy #2.  Id. at 41, 
48-51. 
 
V. Analysis 
  
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
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guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)5 and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be restored. I cannot find that restoring the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
 

A. Testimonial Evidence  
 

The personnel security specialist testified that she conducted four PSIs with the 
individual.  In each PSI, she discussed the LSO’s concerns about his financial 
irresponsibility.  Until her most recent review of his file, following his report of 
Bankruptcy #2, she found that the individual had resolved the LSO’s concerns.  Tr. at 19, 
23.  Nevertheless, by the third PSI, in 2002, she determined that the individual was not 
yet in financial difficulties, but expressed her concern to the individual that she was 
seeing a pattern of acquiring debt through credit card use.  Id. at 25.  She also noted that 
the individual had failed to report to the LSO two debt judgments against him, one from 
2004 and a second from 2009.  Id. at 26-28.  The individual’s Bankruptcy #2 raised new 
concerns for her.  When he bought his home and the travel trailer in 2008, his expenses 
doubled from $700 in rent to an $1100 mortgage payment and a $372 loan payment.  
Moreover, despite his family’s history of medical needs, the individual had not budgeted 
for emergency or medical expenses.  Id. at 30.   In addition, although he was $18,000 in 
arrears on his mortgage at the time of Bankruptcy #2, he continued to pay for cable, 
internet, cell phones and lawn care.  Id. at 37-38.    
 
In their testimony, the individual and his wife both drew a distinction between their two 
bankruptcies.  They both testified that Bankruptcy #1 had been caused by overspending:  
they had grown accustomed to a lifestyle that was beyond their means once the 
inheritance was spent.  Id. at 50, 127.  On the other hand, Bankruptcy #2, they each 
contended, was the result of medical expenses for which they had not planned.  Id. at 72, 
167.  While both testified that they used their many credit cards to pay for medical 
expenses, neither produced evidence of how much of their credit card debt could be 
accounted for in this manner.  Id. at 61-62, 98.  The individual admitted that they had 
difficulties paying for their house, trailer and vehicles soon after they bought them, and 
before their substantial medical expenses in 2010.  Id. at 169.  They have now sold all but 
one truck, which is more efficient than their previous vehicles, and committed to not 
using credit cards in the future.  Id. at 67-70, 75.  The wife stated that, beginning in 
January 2012, their son will assume half the monthly loan payment on the travel trailer, 
thereby reducing the amount of their payment.  Id. at 92.  They also testified that their 
children no longer require any financial support from them.  Id. at 93-94, 108.  Finally, 

                                                 
5   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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the individual has now become involved in the decision making process with regard to 
finances, something that had not previously occurred. Id. at 102. They now work together 
to plan how to spend the income they receive.  Id. at 106.  Previously, the wife made all 
but the major purchase and payment decisions without consulting the individual.  Id. at 
105-06.   
 
The individual and his wife also testified regarding the discrepancies between their 
expenses as reported in the petition for Bankruptcy #2 and those reported on the Personal 
Financial Statement they prepared for the LSO in April 2011.  They explained that during 
that period, and at the time of the hearing as well, their children and their church were 
providing them with food.  Id. at 49, 178.  For that reason, they indicated that they had no 
food or clothing costs in the bankruptcy petition, and their attorney advised them to do 
so.  Id. at 180.  As for the Personal Financial Statement, they decided that the LSO was 
interested in how much they would have to spend for food and clothing, rather than what 
their actual costs were, and provided those figures.  Id. at 87, 179.  Each testified that 
they did not intend to mislead the LSO with their responses.  Id. at 87, 194.   
 
With respect to the fact that the individual failed to report to the LSO two judgments 
against him, the individual’s testimony was sparse.  At the hearing, the individual stated 
that he could not recall knowing about the judgment in 2002.  Id. at 195.  He did, 
however, recall that he learned about the 2009 judgment as he was filing for bankruptcy, 
and that his bankruptcy attorney advised him that he need not report it as it would be 
taken care of in the bankruptcy proceeding.  Id.  
   

B. Hearing Officer Evaluation of Evidence 
 
In considering the evidence before me, I first looked to the Adjudicative Guidelines. As 
an initial matter, I find that the individual was living beyond his means from the time at 
which his wife’s inheritance had been spent (approximately 1992) until the hearing, as 
evidenced by two bankruptcies, a foreclosure, high credit card debt, and a large number 
of medical creditors.  As for the second bankruptcy filing, I am not convinced that his 
financial plight at that time was beyond his control. Although the individual attributes the 
bankruptcy to unforeseen medical expenses, it appears that he was living beyond his 
means even before his medical expenses arose.  Because he had never developed a 
budget, his approach was to make expenditures he wanted if he “felt comfortable.”  Ex. 4 
at 23, 30 (purchased travel trailer in 2008 while living “from paycheck to paycheck” with 
no savings or emergency fund, because “wanted it so bad”).  Moreover, while medical 
bills mounted, the individual kept current on his travel trailer payments, and continued to 
pay for cable, cell phones and lawn care.  Based on these findings, I cannot mitigate the 
individual’s financial issues under Guideline F at ¶ 20(b), i.e. the conditions that resulted 
in the financial problems were largely beyond the person’s control. 
 
Second, I cannot mitigate the security concerns at issue here under Guideline F at ¶ 20(a) 
because the behavior happened recently and repeatedly.  Furthermore, as explained more 
fully below, I cannot find at this point that the financial problems will not occur again. 
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Third, the individual has not sought or received any financial counseling since before 
Bankruptcy #1 in 1997, nor has he yet developed a family budget.  He submitted into the 
record a financial statement for the month of December 2011, which demonstrates that 
the monthly expenses far exceed their current income (his unemployment benefits and his 
wife’s disability payment).  Ex. A.  Were the individual to receive his usual paycheck, 
this exhibit indicates that he would be able to meet all expenses and start saving a small 
amount monthly for emergencies, assuming his medical creditors will wait up to two 
years to be paid in full.  Id.  Based on the record before me, I cannot find for purposes of 
Guideline F at ¶ 20(c) that there are clear indications that the financial problem is under 
control. The individual has not convinced me that he will be able to maintain the financial 
discipline to adhere to the rigors imposed in this financial statement, given his history of 
yielding to desires beyond his means.   
 
While I found the testimony of the individual and his wife credible that they both intend 
to act in a fiscally conservative manner in the future, I am concerned that the individual 
has made similar representations to the LSO on three other occasions in the past and has 
not had the resolve or discipline to monitor his finances. For example, in PSI #1, the 
individual stated that he had no plans to establish future credit.  In PSI #2, he reported 
that he had closed all the credit cards he had opened after Bankruptcy #1, and had 
resolved never to have credit cards again.  In PSI #3, he stated that he intended to use 
cash only in the future and to live within his means.  And in PSI #4, he told the LSO that 
his “needs and wants are more than I can handle, and I don’t know finances well enough 
. . .” Ex. 4 at 73. 
 
Moreover, I am not convinced that the individual’s good intentions will be sustainable in 
the long term. Currently, the individual is receiving unemployment benefits significantly 
less than the income he received while fully employed, and his children and his church 
are paying for expenses beyond his current means.  His employment income, when he 
begins to receive it again, combined with his wife’s disability income, appears sufficient 
to cover their current expenses, although they still have outstanding debts to medical 
providers.  My concern lies with their longstanding history of buying what they desire 
when they “feel comfortable.”  Fulfilling those desires—purchasing a house and a travel 
trailer, which doubled their monthly housing costs when they were just making ends 
meet, for example—has contributed significantly over the years to their financial 
instability.  At this point, I cannot look at a lengthy record of fiscally responsible 
behavior following Bankruptcy #2.  The individual testified that “only time is going to 
prove” whether their most recent efforts will succeed.  Tr. at 197.       
 
In prior cases involving financial irresponsibility, Hearing Officers have held that “[o]nce 
an individual has demonstrated a pattern of financial irresponsibility, he or she must 
demonstrate a new, sustained pattern of financial responsibility for a period of time that is 
sufficient to demonstrate that a recurrence of the past pattern is unlikely.” See Personnel 
Security Hearing, Case No. TSO-1048 (2011); Personnel Security Hearing, Case No. 
TSO-1078 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010); Personnel 
Security Hearing, Case No. TSO-0746 (2009); Personnel Security Hearing, Case No. 
TSO-0732 (2009). At this point, it is simply too early for me to find that the individual 
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has demonstrated a sustained pattern of financial responsibility for a significant period of 
time relative to his lengthy past period of financial irresponsibility. 
 
With regard to the LSO’s concerns for the individual’s truthfulness in providing 
information about his finances, I also looked to the Adjudicative Guidelines, in this case, 
Guideline E.  Because there is no evidence that the individual willfully withheld the 
existence of his 1992 judgment from the LSO, and because he did not report the 2009 
judgment on the advice of his bankruptcy attorney, I find that the individual did not 
deliberately conceal relevant facts from a security official or that, taken together, his 
failure to report on two occasions demonstrate a pattern of intentional deception under 
the circumstances.  Adjudicative Guidelines at Guideline E, ¶ 17(b) (omission caused by 
improper advice of legal counsel can mitigate concern).  The discrepancies between the 
financial statements provided in the Bankruptcy #2 petition and to the LSO in April 2011 
raise some concern, because the LSO contends that, by reporting no food or clothing 
expenses to the bankruptcy court, the individual intentionally overstated his financial 
health, in order to obtain approval of his request to reaffirm his debts on his house and 
travel trailer.  Tr. at 36.  I cannot find that the individual deliberately engaged in such 
deception on the basis of the evidence presented, which indicates more accurately that he 
has little sophistication in the workings of bankruptcy, despite his two experiences with 
it, and appeared not to know at PSI #4 whether those debts were to be reaffirmed. I 
therefore conclude that the individual did not engage in conduct that raises concerns 
under Guideline E of the Adjudicative Guidelines.   
 
Based on the foregoing, I find that the individual has not mitigated the security concerns 
associated with Criterion L. 
 
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with Criterion L. I therefore cannot 
find that restoring the individual’s access authorization will not endanger the common 
defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 9, 2012 
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Steven L. Fine, Hearing Officer: 
 
This decision concerns the eligibility of XXXX X. XXXXXX (hereinafter referred to as "the 
Individual") to maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s 
security clearance should not be restored. 
 
I.  BACKGROUND 
 
This case involves derogatory information developed during the course of a background 
investigation of the Individual.  Unable to resolve the security concerns raised by this derogatory 
information, a Local Security Office (LSO) initiated administrative review proceedings on 
October 19, 2011, by issuing a letter (Notification Letter) advising the Individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold a 
security clearance.  In the Notification Letter, the LSO set forth the derogatory information at 
issue and advised that the derogatory information fell within the purview of two potentially 
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f) and 
(l).1 

                                                 
1  Specifically, the Notification Letter alleges that the Individual has:  
 

(1) Deliberately misrepresented, falsified, or omitted significant information from a Personnel 
Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in 
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded his request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter 
on November 16, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his Employee Assistance Counselor (the Counselor), and four of his friends and co-
workers.  See Transcript of Hearing, Case No. PSH-11-0017 (hereinafter cited as “Tr.”). The 
LSO submitted 25 exhibits, marked as Exhibits 1 through 25, and the Individual submitted 13 
exhibits, marked as Exhibits A through M. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
 
 
III.  FINDINGS OF FACT  
                                                                                                                                                             

response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization, or proceedings conducted pursuant to §710.20 through §710.31.  
10 C.F.R. § 710.8(f) (Criterion F); and  
 
(2)  Engaged in any unusual conduct or is subject to any circumstances which tend to show that 
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.  10 C.F.R. 
§ 710.8(l) (Criterion L). 
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The Individual had held a security clearance since 1982.  When he was 17, he began working at a 
DOE facility which required him to obtain a security clearance.  The LSO conducted a 
background investigation of the Individual which revealed that the Individual had previously 
used marijuana.   The LSO then conducted a Personnel Security Interview (PSI) of the Individual 
on March 26, 1982.2  During this PSI, the Individual admitted using marijuana, but denied 
purchasing or cultivating it.  Exhibit 13 at 1.  The LSO provided the Individual with an 
opportunity to sign a DOE Drug Certification certifying that he would not use or be involved 
with illegal drugs while in possession of a DOE security clearance.  The Individual signed the 
DOE Drug Certification and was subsequently granted a DOE security clearance.  Exhibit 15 at 
1.   
 
In March 1986, the Individual was arrested for Driving Under the Influence (of alcohol) (DUI) 
and Possession of a Controlled Substance (Cocaine).  Exhibit 25 at 42.  Although he was 
required to report this arrest to the LSO within 72 hours, he did not do so until 1989.  Exhibit 24 
at 51-52.   
   
During a background reinvestigation of the Individual, the LSO conducted a PSI of the 
Individual on July 8, 1992.3  During this PSI, the Individual was asked about the March 1986 
arrest for DUI and Possession of a Controlled Substance.  The Individual admitted that he had 
been drinking when he was stopped by the police.  The Individual stated that the police searched 
him and found cocaine in his possession.  Exhibit 24 at 27, 37-38.  The Individual claimed that, 
earlier that day, he had found a discarded beer cooler and kept it.  Id.  The Individual claimed 
that he did not realize that the beer cooler contained hidden cocaine.  Id.  The Individual 
emphatically stated that the cocaine found in his possession was not his.  Id. at 38.  The 
Individual repeatedly denied that he had ever used cocaine or any form of illegal drug other than 
marijuana.  Id. at 36-37, 48, 55.  When the Individual was asked why he did not report the March 
1986 arrest in a timely manner, he stated: “I was scared for my job.”  Id. at 51.   
 
On December 24, 1992, the Individual was interviewed by an Office of Personnel Management 
(OPM) investigator.  The investigator’s report indicates that the Individual informed the 
investigator that the cocaine found in his possession in March 1986 was not his.  Exhibit 25 at 
194.  The Individual further claimed that he had not used any form of illegal drugs.  Id.       
 
On August 20, 2003, the Individual was interviewed by an OPM investigator.  During this 
interview, the Individual informed the investigator that he had used marijuana regularly until 
1986.  Exhibit 25 at 94-95.  The Individual also admitted that he used both methamphetamine 
and cocaine during this period.   Id.   
 
 
On June 7, 2010, the Individual contacted the Counselor seeking assistance in his efforts to 

                                                 
2  A written summery of the March 26, 1982, PSI appears in the record as Exhibit 13. 
 
3 A copy of the transcript of the July 8, 1992, PSI appears in the record as Exhibit 24.  
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discontinue using alcohol.  Exhibit 11 at 3.  The Counselor evaluated the Individual and 
recommended that he attend an outpatient treatment program (OPT) for alcohol and substance 
abuse.  The Individual began the OPT in July 2010, and completed the OPT on February 14, 
2011.  Exhibit 11 at 3; Exhibit 23 at 86.    
 
On May 10, 2011, the Individual reported his participation in the OPT to the LSO for the first 
time.  Exhibit 11 at 1-3.  In this report, the Individual explained his failure to report his 
participation in the OPT in a timely manner by stating that the Counselor had initially advised 
him that he did not have to report his treatment until his next reinvestigation.  Id. at 3.   
 
The LSO conducted a PSI of the Individual on May 26, 2011.4  During this PSI, the Individual 
again attributed his delay in reporting his participation in the OPT to the misinformation he 
received from the Counselor.  Exhibit 23 at 87.  When the interview asked how he could be 
confused about his reporting obligations, the Individual responded by stating: “'Cause I've never 
been in this situation before. I guess.”  Id. at 88.   The Individual explained that he reported his 
participation in the OPT the day after the Counselor informed him that she had provided him 
with inaccurate information concerning his reporting obligations.  Id. at 90.  The Individual 
admitted that he had used cocaine and methamphetamine from 1981 to 1986.  Id. at 99-100.  The 
Individual specifically admitted using drugs while holding a DOE Drug Certification.  Id. at 100, 
111-112.  The Individual further admitted using mushrooms, valium, and LSD.  Id. at 101-103.  
The Individual admitted purchasing marijuana and mushrooms in high school.  Id. at 107, 116.  
He specifically admitted using methamphetamine and cocaine while holding a clearance.  Id. at 
119, 131.  He also admitted that he grew marijuana when he was 15 or 16.  Id. at 150.   
    
IV.  ANALYSIS 
 
A. Criterion F 
 
The evidence discussed above indicates that the Individual repeatedly and intentionally provided 
false or misleading information about his illegal drug use in his PSIs, and OPM interviews, over 
at least a 29-year period.  The Individual intentionally provided this false information to 
government security officials in order to conceal his illegal drug use and involvement from the 
LSO for the express purpose of maintaining his security clearance.  The Individual’s deliberate 
failure to provide accurate information in his PSIs and OPM interviews, raises doubts under 
Criterion F about his candor, honesty, and willingness to comply with rules.  “Conduct involving 
. . . lack of candor, dishonesty, or unwillingness to comply with rules and regulations can raise 
questions about an individual's reliability, trustworthiness and ability to protect classified 
information. Of special interest is any failure to provide truthful and candid answers during the 
security clearance process or any other failure to cooperate with the security clearance process.”  
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued by the Assistant to the President for National Security Affairs, The White House 
(December 29, 2005) (Revised Guidelines), Guideline E at ¶ 15. 

                                                 
4  A copy of the transcript of the May 26, 2011, PSI appears in the record as Exhibit 23.  
 



 
 

-5-

 
At the hearing, the Individual asserted that after receiving treatment and counseling for substance 
abuse he: (1) has candidly self-reported the full extent of his illegal drug use and intentional 
provision of false information to the LSO, (2) has become a more honest, wise, responsible, and 
mature person, (3) fully intends to remain completely honest with the LSO, and (4) is now facing 
his fears “head-on.” 
       
At the hearing, the Individual initially admitted that he had purchased and used cocaine, 
marijuana, methamphetamines, hashish, mushrooms, and Valium without a prescription while he 
held a security clearance.  Tr. at 67, 80-81.  Later in the hearing, he claimed that the only drugs 
he had used illegally while holding a security clearance were cocaine, marijuana, and 
methamphetamines.  Id. at 102.   He further testified that his last use of an illegal drug occurred 
in 1986.  Id. at 67, 81.  The Individual admitted that he had delayed reporting his March 1986 
arrest to the LSO because of his concern that it would affect his security clearance.  Id. at 71.  
The Individual testified that he was lying when he informed the LSO that he had never purchased 
or cultivated marijuana.  Id. at 73, 103.  The Individual also testified that he owned the cocaine 
found in his possession during the March 1986 arrest.  Id. at 102.  The Individual admitted that 
he had lied during his PSI in 1982, when he informed the LSO that his use of illegal drugs had 
been limited to marijuana. Id. at 104.  The Individual also admitted that he had concealed the 
extent of his illegal drug use and intentional falsifications through five investigations, while 
holding a security clearance for 29 years.  Id. at 99, 102-106.    
 
The Individual testified that in the past he had been “young,” “immature,” “self-centered,” 
irresponsible and “not informed about repenting.”  Id. at 72.  The Individual now describes 
himself as: “a child of God,” “more responsible,” career-oriented, “more mature,” more serious 
about security, and trustworthy.  Id. at 71, 75, 96-98.  The Individual testified that this change 
had come after he had hit bottom and realized that he had to change his life.  Id. at 108.  The 
Individual further explained that disclosing his past illegal drug use and provision of false 
information to the LSO were required by the twelve-step program he was working.  Id. at 82. 
   
Turning to the present case, I note that the Individual self-reported his falsifications and illegal 
drug use.  This factor weighs in his favor.  However, the record also shows that the Individual 
provided the LSO with false or misleading information during five investigations over a period 
of 29 years, thereby establishing a strong and continuing pattern of falsification.  In addition, the 
Individual concealed the full extent of his illegal drug use and provision of false or misleading 
information until relatively recently, in May 2011.  These factors weigh heavily against a finding 
that the Individual has mitigated the security concerns raised by his provision of false or 
misleading information to the LSO. 
 
Our previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating security concerns arising from irresponsible behavior.  See Personnel 
Security Hearing, Case No. TSO-0568 (2008),5 and cases cited therein.  In most cases in which 

                                                 
5  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision 
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hearing officers have concluded that doubts about an individual’s judgment and reliability raised 
by evidence of falsification have been resolved, a substantial period of time has passed since the 
falsification.  In these cases, the individuals have exhibited a sustained pattern of responsible 
behavior.  In those cases where an individual was unable to establish a sustained period of 
responsible behavior, hearing officers have generally determined that the individual was not 
eligible to hold an access authorization.  See Id.  In the present case, because of the recency of 
the disclosures, the Individual has not established a significant pattern of responsible behavior.   
 
The Individual did not reveal the full extent of his illegal drug use until the May 26, 2011, PSI. 
Accordingly, the Individual had not yet established even a year-long pattern of responsible 
behavior at the time of the hearing.  As the cases cited above indicate, a year-long pattern of 
responsible behavior would be insufficient to mitigate a 29-year period of deception.   
 
While the evidence submitted by the Individual in order to mitigate this 29-year pattern of 
deception by the Individual shows that the Individual has become a more forthright and 
dependable person, it cannot resolve the serious security concerns raised by his repeated 
provision of false information to DOE security officials.  Accordingly, the security concerns 
associated with the Individual’s falsifications remain unresolved. 
 
B.  Criterion L 
 
In addition to reciting concerns about the Individual’s honesty, trustworthiness and reliability 
raised by the Individual’s lack of candor, discussed above in my analysis of Criterion F, the LSO 
cites two other security concerns under Criterion L.  Specifically, the LSO cites the Individual’s 
delay in reporting his alcohol and substance abuse treatment and his many violations of his DOE 
Drug Certification as derogatory information which creates security concerns under Criterion L. 
 
The Individual was obligated to report his outpatient treatment for alcohol and substance abuse 
to the LSO, within five days of its commencement, in July 2010.  However, the Individual did 
not report that he was receiving this treatment to the LSO until May 10, 2011.  At the hearing, 
the Individual testified that he asked the Counselor whether he had to report his alcohol and 
substance abuse treatment to the LSO.  He was informed by the Counselor that he would not 
have to report his alcohol and substance abuse treatment to the LSO until his next re-
investigation.  Tr. at 83-84.  This account was corroborated by the Counselor’s testimony.  Tr. at 
16-17.  When the Counselor informed the Individual that her earlier advice to him was 
inaccurate, he promptly informed the LSO of his alcohol and substance abuse treatment.  Tr. at 
17-18.    
 
I am convinced that the Individual’s most recent delay in reporting derogatory information to the 
LSO was a result of the Individual’s reliance upon the inaccurate advice of his Counselor.  The 
Counselor, a professional employed by the Individual’s Employee Assistance Program, was in a 
position of authority in relation to the Individual, who reasonably relied upon her advice.  These 
circumstances mitigate the security concerns arising under Criterion L from the Individual’s 
                                                                                                                                                             
in the search engine located at http://www.oha.doe.gov/search.htm. 
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delay in reporting his alcohol and substance abuse treatment to the LSO.      
 
The Individual’s frequent illegal drug use, during the period 1982 through 1986, violated the 
Drug Certification he signed on March 26, 1982.  By signing this Drug Certification, the 
Individual promised that he would not use illegal drugs while he maintained a DOE security 
clearance. The Individual's failure to honor his Drug Certification raises important security 
concerns.  See Adjudicative Guidelines at ¶16(f).  When the Individual used illegal drugs, he 
violated the promise he made when he signed the DOE Drug Certification.  The DOE security 
program is based on trust. If an employee breaks a written promise to the DOE, that trust is 
violated. It was precisely because of the Individual's prior illegal drug use that he was asked in 
1982 to sign a Drug Certification, promising that he would never again use illegal drugs while 
employed in a position requiring a security clearance.  He clearly repeatedly violated this 
promise when he repeatedly used illegal drugs from 1982 through 1986.  Accordingly, the LSO 
properly invoked Criterion L in this case.   
 
The Individual was 17 years old when he signed the Drug Certification.  He may well have 
lacked the experience and maturity, at that time, to fully understand the significance of the 
commitment he was making.  However, the Individual continued to violate this promise for the 
next four years. If I am to believe the Individual, a significant amount of time, 26 years, has 
passed since the last known violation of his Drug Certification.  However, during this time, the 
Individual had been concealing his illegal drug use and falsifications from DOE.  I am, therefore, 
unable to rely upon the Individual’s assertion that his last violation of his Drug Certification 
occurred in 1986.        
 
The totality of the evidence in this case leads me to find that the Individual has not resolved the 
security concerns raised by the LSO under Criterion L arising from the Individual’s violation of 
his Drug Certification.      
 
V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has not resolved the security concerns raised under Criteria F and L.  Therefore, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I find 
that the Individual’s security clearance should not be restored.  The Individual may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 2, 2012 
 



*  The original of this document contains information which is subject to withholding from disclosure 
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Janet R. H. Fishman, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (the Individual) for access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1/   For the reasons set forth below, I conclude that the Individual’s access authorization 
should be restored.   
 

I.  Procedural History 
 
The Individual is employed by a Department of Energy (DOE) contractor.  Based upon the 
receipt of derogatory information, the Local Security Office (LSO) called the Individual in for a 
Personnel Security Interview (PSI).  As a result of the PSI, the Individual was referred to a local 
psychologist (the DOE psychologist) for an evaluation.  The DOE psychologist prepared a 
written report setting forth the results of that evaluation.  DOE Ex. 6.  After reviewing the DOE 
psychologist’s report, the LSO informed the Individual that derogatory information created a 
substantial doubt concerning his eligibility for access authorization.   Notification Letter dated 
September 12, 2011; DOE Ex. 1; 10 C.F.R. § 710.8(j).   
 

                                                            
1/ An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will also be referred 
to in this Decision as a security clearance.   
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access 
authorization.  The Individual requested a hearing on this matter.  The LSO forwarded this 
request to OHA, and I was appointed the Hearing Officer.  The DOE introduced eleven exhibits 
into the record of this proceeding and presented the testimony of the DOE psychologist.  The 
Individual, through his attorney, submitted seven exhibits and presented the testimony of two 
witnesses, in addition to testifying himself.   
 

II.  Regulatory Standards 
 
Under Part 710, certain types of information raise concerns about whether an individual is 
eligible for access authorization.  In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature of the conduct at 
issue, how frequently it occurred, how recently it occurred, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing on the relevant security concerns.  
10 C.F.R. § 710.7(c).  The decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, both favorable and unfavorable.  
Id. § 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  Id. § 710.27(a).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  Id. § 710.27(d); see Personnel 
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995), aff’d, OSA, 1995.2/  
The regulations further instruct me to resolve any doubts concerning the individual’s eligibility 
for access authorization in favor of the national security.  10 C.F.R. § 710.7(a).   
 

III.  Findings of Fact and Analysis 
 

A.  Criterion J Concern 
 
Criterion J applies where an individual has been, or is, a user of alcohol habitually to excess or 
has been diagnosed by a psychologist as alcohol dependent or suffering from alcohol abuse.  
Id. § 710.8(j);  see also Revised Adjudicative Guidelines for Determining Eligibility for Access 
to Classified Information issued on December 29, 2005, by The White House (Adjudicative 
Guidelines) ¶ 22(c) (habitual or binge consumption of alcohol to the point of impaired 
judgment).    

                                                            
2/ Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.   
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In his August 2011 report, the DOE psychologist diagnosed the Individual with Alcohol-Related 
Disorder, Not Otherwise Specified, under the requirements of the Diagnostic and Statistical 
Manual of the American Psychiatric Association, Fourth Edition (DSM-IV-TR).  DOE Ex. 6 at 
10.  The DOE psychologist also opined that the Individual has been a user of alcohol habitually 
to excess, without adequate evidence of rehabilitation or reformation.  The Individual had one 
alcohol-related incident in his past.  In March 2011, he was arrested for Driving Under the 
Influence (DUI).  DOE Exs. 1, 7.  In addition, during the PSI, he admitted that between 1998 and 
March 2011, he consumed a six pack of beer over three hours once per month.  DOE Ex. 1; DOE 
Ex. 6 at 3; DOE Ex. 11 at 36-42.  These incidents, along with the DOE psychologist’s diagnosis, 
are sufficient to raise a security concern under Criterion J.   
 

B. Possible Mitigation of Criterion J Concerns 
 
The Adjudicative Guidelines list as a possible condition of mitigation for an alcohol-related  
diagnosis: 
 

(d) the individual has successfully completed inpatient or outpatient counseling or 
rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of modified consumption or abstinence in accordance with 
treatment recommendations, such as participation in meetings of Alcoholics 
Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a 
staff member of a recognized alcohol treatment program. 
 

Adjudicative Guidelines ¶ 23(d).   
 
The Individual testified that his last alcohol consumption was April 15, 2011.  Tr. at 73.  His 
significant other confirmed that date.  Tr. at 30.  He also testified that he does not want to drink 
again.  Tr. at 77, 87.  The Individual stated that, after completing alcohol education with his 
counselor, he concluded that he did drink to excess in the past.  Tr. at 77.  On the positive side, 
he never consumed alcohol and drove a car prior to his DUI.  Tr. at 83.  He testified that the 
night of his DUI, he was upset about a personal matter.  Tr. at 67-68.   
 
The Individual’s counselor testified that she first met with the Individual in July 2011.  Tr. at 11.  
They regularly meet every other week, except when she was educating him in alcohol awareness 
when they met once a week.  Tr. at 13.  The Individual has done everything that she has asked 
him to do, even going as far as trying yoga.  Tr. at 16.  When she first evaluated him, she 
diagnosed him with depression.  Tr. at 19.  At the present time, she believes he has an adjustment 
disorder.  Id.  She opined that his depression over the personal matter led to his consuming 
alcohol in excess before his DUI.  She found the Individual to be sincere.  Tr. at 20.  He would 
clarify issues to confirm her understanding.  Tr. at 18.  Initially, he had trouble concentrating, 
because he was emotionally overwhelmed.  Id.  The counselor testified that his future prognosis 
is good.  She did not diagnose him with any alcohol-related disorder.  Tr. at 24.   
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The DOE psychologist testified that the Individual’s DUI was a result of poor coping skills in 
having to deal with his personal matter.  Tr. at 120.  After his counseling and alcohol education, 
he is more familiar with alcohol dependence and alcohol abuse than he was at the time of his 
diagnosis.  Id.  The DOE psychologist opined that the Individual and his counselor appear to 
have a good working relationship and that they have worked hard together.  Tr. at 119.  The 
DOE psychologist opined that the Individual showed adequate evidence of reformation and 
rehabilitation at the hearing.  Tr. at 121.  He has been abstinent for nine months.  Id.  He is 
attending counseling, which has improved his coping skills.  Tr. at 121-22.  Finally, the DOE 
psychologist was encouraged because the “incident scared the devil out of him.”  Tr. at 122.  The 
DOE psychologist stated that he “sees a preponderance of positive prognostic factors” in the 
Individual’s case.  Tr. at 123.     
 
After considering all of the evidence and testimony in the proceeding, I find that the Individual 
has mitigated the concerns arising from his alcohol-related disorder diagnosis.  The DOE 
psychologist’s testimony that the Individual was reformed and rehabilitated is convincing.   I 
found the Individual to be honest and sincere in his testimony that he does not want to drink 
alcohol again.  I also found his significant other’s testimony to be sincere.  The Individual’s 
counselor was credible.  At the time of the hearing, the Individual had been abstinent for nine 
months.  In his report, the DOE psychologist recommended a six-month period of abstinence 
with involvement with a mental health professional experienced in alcohol disorders.  DOE Ex. 6 
at 11.  As of the date of the hearing, the Individual has met both criteria outlined by the DOE 
psychologist.  Therefore, there is sufficient evidence to find that the Individual has established 
reformation and rehabilitation at this time.  Accordingly, I find that the Individual has mitigated 
the alcohol-related security concerns raised under Criterion J.  
 

IV.  Conclusion 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence that 
raised doubts regarding the Individual’s eligibility for a security clearance under Criterion J of 
the Part 710 regulations.  I also find that the Individual has presented sufficient information to 
resolve those concerns.  Therefore, I conclude that restoring the Individual’s access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s 
access authorization should be restored at this time.  The parties may seek review of this decision 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 
 
 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  February 8, 2012  



*  The original of this document contains information which is subject to withholding from 
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William M. Schwartz, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  In this Decision, I will consider whether, on the basis of the 
testimony and other evidence in the record of this proceeding, the individual’s access 
authorization should be restored.  For the reasons discussed below, I have determined that the 
individual’s access authorization should be restored. 
 
I.  Background 

The individual has held a Department of Energy (DOE) access authorization for a number of 
years.  In February 2011, the individual disclosed to an Office of Personnel Management (OPM) 
investigator that he had been viewing images on his home computer that he characterized as 
child pornography.  At a Personnel Security Interview (PSI) that the local DOE security office 
(LSO) conducted with the individual in July 2011, he admitted that he had viewed images of 
nude and provocatively dressed teenage girls about once a month from 2008 to February 2011 
and further admitted that it might have been illegal to do so.  The LSO determined that the 
individual’s admissions constituted derogatory information that created a substantial doubt about 
his eligibility for an access authorization.  Because its security concerns remained unresolved 
after the PSI and an ensuing psychiatric evaluation, the LSO proceeded to obtain authority to 
initiate an administrative review proceeding.   
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that his access 
authorization had been suspended on the basis of information that created a substantial doubt 
concerning his eligibility for access authorization.  The Notification Letter included a statement 
of that derogatory information and explained how the information fell within the purview of one 
potentially disqualifying criterion, Criterion L, which is set forth at 10 C.F.R. § 710.8(l).1  The 
letter further informed the individual that he was entitled to a hearing before a Hearing Officer in 
order to resolve the substantial doubt regarding his eligibility for access authorization.  The 
individual requested a hearing, and the LSO forwarded the individual’s request to the Office of 
Hearings and Appeals (OHA).  The Director of OHA then appointed me as the Hearing Officer 
in this matter. 

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, two close friends, two supervisors, a co-worker, and a psychiatrist who had evaluated 
the individual at his request.  The LSO and the individual each submitted five exhibits into the 
record.  A transcript of the hearing was produced and will be hereinafter cited as “Tr.”   
 
II.   Regulatory Standard 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  The Hearing Officer’s role in this proceeding is to evaluate the evidence 
concerning the individual’s eligibility for access authorization presented by the agency and the 
individual, and to reach a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  Part 710 
generally provides that “[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all relevant information, favorable and unfavorable, 
as to whether the granting or continuation of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  Any doubt as to the 
individual’s access authorization eligibility shall be resolved in favor of national security.”  
10 C.F.R. § 710.7(a).  I have considered the following factors in reaching this decision:  the 
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct; the 
individual’s age and maturity at the time of the conduct; the voluntariness of the  individual’s 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant factors.  
See 10 C.F.R. §§ 710.7(c), 710.27(a).  The discussion below reflects my application of these 
factors to the testimony and evidence presented by both sides in this case.  
 
III.  Derogatory Information and Associated Security Concerns  
 

                                                 
1 Criterion L relates, in relevant part, to information that a person has “engaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or undue duress 
which may cause the individual to act contrary to the best interests of national security . . . .”  10 C.F.R. § 710.8(l). 
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According to the Notification Letter, the derogatory information that raises the LSO’s concerns 
relates to the individual’s viewing, downloading and storing of hundreds of images of nude and 
provocatively dressed underage teenage girls on his home computer.  The LSO stated in the 
Notification Letter that the individual admitted that he had consulted an attorney who advised 
him that this activity was likely illegal; that he viewed the images despite feeling guilty and 
trying to stop doing so on more than one occasion; that he stopped the activity because he was 
worried about its potential impact on his security clearance, given an upcoming security 
clearance reinvestigation; and that, but for the upcoming reinvestigation, he probably would not 
have stopped the activity despite his belief that the activity was probably illegal.  In the LSO’s 
view, the individual’s behavior presents two categories of concerns that fall within Criterion L.  
First, the LSO contends that the individual’s downloading and storing images of nude and 
provocatively dressed underage teenage girls constitutes criminal conduct.  Second, the LSO 
contends that the individual’s engaging in that unusual conduct while aware that it was likely 
illegal and his succeeding in stopping the activity only when faced with its perceived adverse 
effect on his security clearance tends to show “questionable judgment and an unwillingness to 
comply with rules.”  Exhibit 1. 
 
Criterion L concerns that arise from criminal conduct and conduct involving questionable 
judgment and unwillingness to comply with rules and regulations generally call into question an 
individual’s reliability, trustworthiness, and ability to protect classified information.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
by the Assistant to the President for National Security Affairs, The White House (December 29, 
2005) (Adjudicative Guidelines) at Guidelines J and E; Personnel Security Hearing, Case No. 
TSO-1014 (July 13, 2011) (criminal conduct).  I find that the individual’s personal conduct as 
described above constitutes derogatory information that raises questions about the individual’s 
honesty, reliability, and trustworthiness under Criterion L.   
 
IV.   Findings of Fact  
 
The individual has never married and has had few intimate relationships.  Exhibit 4 at 2.  He has 
viewed, downloaded and stored adult pornography on his home computer for many years.  Tr. at 
119.  For several years before 2008, he had two close friends, who testified at the hearing and 
with whom he did the bulk of his socializing.  Id. at 12-13, 22, 33, 39-47, 120.  Within a few 
months of each other in late 2007 and early 2008, these friends moved to distant parts of the 
country.  Id. at 120.  Shortly thereafter, the individual began viewing, downloading and storing 
images of girls between the ages of 14 and 16 who were either nude or, by his description, in 
“fashion magazine type . . . poses . .. wearing . . . short skirt, high heels.”  Id. at 124, 128.    
 
In February 2011, OPM notified the individual that it would conduct its periodic interview with 
him in order to re-evaluate his eligibility for access authorization.  Id. at 128-29.  A 
representative from that office asked him to set aside one to two hours and secure a private room 
for an interview.  Id. at 129.  At that juncture, the individual stopped viewing the images of 
teenage girls described above, and erased all such stored images, along with all stored adult 
pornographic materials, from his home computer.  Id. at 133.  When the individual appeared for 
his OPM interview, he told the interviewer that he had decided not to proceed with the interview, 
though he understood that his security clearance would not be continued without the interview.  
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The interviewer convinced him to participate in the interview, which proceeded without incident.  
Concluding the interview, the interviewer asked the individual why he had not wanted to proceed 
with the interview, and the individual responded that he may have engaged in an illegal activity, 
specifically child pornography.  Id. at 134-36.   
 
Concerned that he may have been engaging in an illegal activity by viewing and storing child 
pornography, the individual consulted an attorney about his activities.  Id. at 137.  Based on the 
individual’s description of the images of mid-teenagers he had been viewing—nude teenage girls 
“in nudist-type nature settings and fully dressed girls . . . wearing . . . short skirts and heels” who 
were not involved in any type of sexual activity, without focus on the subjects’ genitals—the 
attorney did not tell him that the images were likely illegal, but rather stated that he thought it 
unlikely that the individual’s activity would lead to “any kind of criminal prosecution.”  Exhibit 
D (affidavit of attorney).  The attorney’s noncommittal response did not fully alleviate the 
individual’s concern.  Id. at 203.   
 
At the July 2011 PSI, the interviewer focused several questions on the individual’s recognition 
that his viewing, downloading and storing images of underage teenage girls was wrong and 
illegal.  Exhibit 5.  From the individual’s responses to those questions, the LSO concluded that 
he believed, at the time of his activity, that the activity was either illegal or potentially illegal.  
The LSO also determined that the individual should be evaluated by a psychiatrist. 
 
By the time the individual met with the DOE-sponsored psychiatrist, he had begun seeing a 
counselor about his online viewing of images of teenage girls.  Exhibit 4 at 6.  The individual 
and his counselor had determined that the roots of his problem were his loneliness and social 
isolation.  Id.   After interviewing the individual, the DOE psychiatrist issued an evaluative 
report, in which he found that the individual suffers from no diagnosable disorder, according to 
the American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders, 
4th Edition, Text Revision (DSM-IV-TR).  Id. at 8.  In his report, the DOE psychiatrist 
specifically addressed whether the individual could be diagnosed as suffering from pedophilia, 
and ruled out this possibility.  Id. at 9-10.  He also noted that the individual had, in any event, 
stopped engaging in this “inappropriate” behavior, and found many factors indicating a good 
prognosis that the individual will not engage in it in the future.  Id. at 11.    
 
IV.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I 
have determined that the individual’s access authorization should be restored at this time. I find 
that restoring the individual’s access authorization would not endanger the common defense and 
security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The 
specific findings I make in support of this decision are discussed below. 
 
A.  Mitigating Evidence  
 
A finding of derogatory information does not end the evaluation of evidence concerning an 
individual’s eligibility for access authorization.  See Personnel Security Hearing, Case No. TSO-
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0508 (November 27, 2007) (and cases cited therein).  Rather, I must exercise my common-sense 
judgment in deciding whether the individual’s access authorization should be restored after 
considering the applicable factors prescribed in 10 C.F.R. § 710.7(c) as well as the mitigation 
factors set forth in the Adjudicative Guidelines.  Therefore, I must consider whether the 
individual has produced sufficient evidence of mitigation to resolve the security concerns raised 
by his unusual conduct. 
 
1.  Criminal Conduct 
 
Although the individual erased from his home computer all images of the underage teenage girls 
he had downloaded and stored, he has consistently described the two categories of images of 
concern here.  One category, described in the Notification Letter as images of “provocatively 
dressed underage teenage girls,” consisted of images of fully clothed teenage girls in fashion-
magazine-like poses, wearing short skirts and high heels, revealing no private body parts.  
Exhibit 5 at 20; Tr. at 128.  At the hearing, the individual clarified that the images were not 
sexually suggestive.  Tr. at 128.  “Provocatively dressed” and “child pornography” were terms 
the LSO interviewer used during the PSI.  Although the individual did not challenge her use of 
those terms, he did not agree with it but felt it was fruitless to argue the point, as she had made 
her mind up on these matters.  Tr. at 156-57, 169. 
 
The individual provided consistent details on several occasions regarding the second category of 
images he viewed, downloaded and stored on his home computer, which was described in the 
Notification Letter as images of nude underage teenage girls.  During the PSI, he described them 
as “snapshots taken at nudist colonies,” and stated, “apart from the fact they weren’t wearing 
clothes, it’d be just like . . . pictures of someone on vacation.”  Exhibit 5 at 9, 10, 19-20.  While 
he acknowledged that he had been interested in pornography involving adult subjects in the past, 
starting in 2008 his interest shifted to images of nude 14- to 16-year-old girls in nudist camp 
settings, “something less commercial, more innocent perhaps, more natural.”  Tr. at 121.  At the 
hearing, the individual emphasized that the subjects of the photographs were not engaged in any 
sexual behavior.  Id. at 124-25.  He explained that he had located these images from an online 
collection of images devoted to nudism rather than pornography.  Id. at 123.  To demonstrate the 
nature of these images, he returned to the same online collection with his attorney at the 
attorney’s office and downloaded some 15 images representative of, and in some cases, identical 
to, the images he had viewed and stored on, and later deleted from, his home computer.  Id. at 
208-09.  These images comprise Exhibit A, and included photographs of nude girls drinking soda 
and standing around a charcoal grill.  The individual also testified that the images in this 
category were comparable to the contents of books of photography he had seen for sale in 
commercial book stores.  Tr. at 126-27.   
 
2.  Questionable Judgment 
 
At the hearing, the individual testified in great detail that the LSO had misunderstood statements 
he made during the OPM investigation and at the PSI that caused it to believe he viewed images 
knowing they were a form of child pornography and therefore against the law.  He explained 
that, at the time he was viewing images of underage teenage girls, he did not believe he was 
doing anything contrary to the law.  The images were similar to those that appeared in published 
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books of photography, by artists such as Jock Sturges and David Hamilton, which could be 
purchased in book stores.  Id. at 120, 191.  It was only after an OPM representative contacted 
him about an upcoming routine interview that he began to question his behavior.  The 
representative asked that he set aside one to two hours for an interview in a private setting.  As 
his previous OPM interviews had been quite short and held in a less formal manner, he began to 
wonder why the upcoming interview was to be held under different circumstances.  He reviewed 
his recent activities to determine what could possibly require this special treatment.2  He 
determined that the only difference in his life since the last interview was his viewing of images 
of underage teenage girls.  Id. at 129-30, 195, 233-34; see also Exhibit 5 at 11 (issue similarly 
addressed during PSI).  From that conclusion, his thoughts began to spiral out of control, and he 
arrived at the belief that OPM had learned of his activity and considered it to be a form of child 
pornography.  He wanted to eliminate the concern as he perceived it, and therefore deleted all his 
images of teenage girls, along with all adult pornography, from his home computer.  Tr. at 131-
33.  The individual testified that, at the end of the OPM interview, when he used the words 
“child pornography,” he did not know whether he was guilty of such conduct, but rather voiced 
his fear, convinced that that was OPM’s concern.  Id. at 136.  Although it had not arisen in the 
course of the interview, he felt he could not be fully honest without raising the matter to the 
OPM interviewer.  Id. at 197-201.   
 
At several points in the PSI, the individual answered questions about his recognition of the 
possibility that his viewing of images of underage teenage girls was illegal.  Those responses led 
the LSO to conclude that the individual believed his activity was possibly illegal at the time he 
was engaging in it.  The individual reviewed each of those statements at the hearing and 
explained that his statements were misinterpreted.  For example, when the interviewer asked him 
if he was aware that it was “wrong” to view the images of underage teenage girls “when you 
were doing it,” the individual responded, “Aware, certain it was wrong and potentially illegal.”  
The interviewer then asked, “Why do you say potentially illegal?” to which he responded, “I 
don’t know what exactly the . . .  rules are for child pornography.”  Exhibit 5 at 18.  While the 
individual clearly conceded that child pornography is illegal, he stated, “I don’t know . . . 
whether pictures” he had viewed constituted child pornography.  Id. at 19.  At the hearing, the 
individual explained that his response about the potential illegality referred to his state of mind at 
the time of the interview rather than at the time of the activity.  In other words, he acknowledged 
that he was concerned about the potential illegality of his viewing preferences both at the time of 
the OPM interview, when he had convinced himself that the request for a lengthy, private 
interview reflected a concern on the part of OPM, and certainly at the time of the PSI, by which 
time he had consulted an attorney and was still unsure about the potential illegality of the activity 
in which he had formerly engaged.  Tr. at 131, 163-65.  Nevertheless, he maintained that he was 
not acting without regard for the law when he viewed the images of teenage girls because, at that 
juncture, he believed those images were similar to photographs he had seen published in books.  
Id. at 126.   
 
The individual addressed each of the LSO’s bases for concluding that he was aware of the 
potential illegality of his viewing the described images while doing so.  In each instance, he 

                                                 
2   He later learned that OPM had apparently modified its standard procedure, and now conducts its interviews under 
these conditions.  Id. at 135.   
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reviewed the transcript of the PSI as in the above example, and distinguished his frame of mind 
while he was viewing the images from his frame of mind after the OPM representative contacted 
him to arrange an interview in February 2011.  In each instance, he demonstrated, as above, that 
the language of the PSI supported his contention that his concern about potential illegality did 
not arise until February 2011, by which time he had ceased the activity at issue.  Id. at 146-51, 
162-67, 181-88, 224-27. 
 
After the PSI, the individual voluntarily sought treatment.  At the hearing, he stated that he had 
not been able to answer, to his own satisfaction, some of the questions the interviewer had posed 
during the PSI, and realized he wanted to understand his situation better.  Id. at 173.   He began 
seeing a psychotherapist for weekly counseling in July 2011, and continues to see him.  Id. at 
175-76.  Through these weekly sessions, he has learned that his fundamental problem is his 
isolation from others.  He has also learned that he should avoid spending time viewing and 
downloading any pornography or erotic images, whether legal or not, as it is a distraction and an 
obstacle that blocks him from engaging in “real social contact.”  Id. at 177-78.  He has not 
viewed any images of teenage girls since February 2011, nor has he viewed any adult material 
since being counseled not to do so.  Id. at 178. 
 
Other witnesses at the hearing testified about the individual’s general nature.  A co-worker and 
two managers, who have know the individual for between seven and 15 years, vouched for his 
cautious adherence to rules and requirements in the workplace.  They further testified that he is 
an excellent worker and has a reputation for honesty and integrity.  Id. at 94-115.  His two close 
friends, both of whom shared housing with the individual at various times, also testified.    In 
addition to speaking favorably of the individual’s honesty, candor, reliability, and adherence to 
rules, they also stated that they both rely on his excellent judgment and integrity to guide their 
lives.  Id. at 19-20, 52.  They explained that the individual is cerebral and not confident with 
women.  Id. at 31.   While they lived near the individual, they took charge of the individual’s 
social life, and after they left in 2008, they were concerned about his being alone.  Id. at 83-86.  
 
B.  Hearing Officer’s Evaluation of the Evidence 
 
1.  Criminal Conduct 
 
As a starting point, I recognize that I cannot review the actual images the individual viewed, 
downloaded or stored on his home computer, as he deleted them long before this proceeding 
began.  Instead, I have for consideration only the individual’s description of the offending 
images in both categories and his representation that the images in Exhibit A truly represent the 
range of images within the “nude” category.  In light of the highly favorable testimony of the 
individual’s friends and co-workers regarding his reputation for honesty and reliability, my own 
observations of his demeanor, and the absence of any evidence to the contrary, I find the 
individual’s testimony on this issue to be credible.  I therefore accept his representations 
regarding the descriptions of the images of teenage girls that he viewed, downloaded and stored. 
 
The Notification Letter does not specify how the individual’s viewing, downloading, and storing 
of images of underage teenage girls constitutes criminal conduct.  In preparation for the hearing, 
the DOE Counsel determined that the LSO had identified the federal statute prohibiting child 
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pornography as applicable to the facts of this case.  To the extent that this provision applies here, 
a person who knowingly receives child pornography by computer is subject to criminal penalties.  
18 U.S.C § 2252A(a)(2).  “Child pornography” is defined generally as a visual depiction of an 
identifiable minor engaging in sexually explicit conduct.   18 U.S.C § 2256(8).  “Sexually 
explicit conduct” in turn is defined as actual or simulated sexual intercourse, bestiality, 
masturbation, sadistic or masochistic abuse, or “lascivious exhibition of the genitals or pubic 
area of any person.”  18 U.S.C § 2256(2)(A).  On the basis of the individual’s description of the 
images of underage teenage girls he viewed, downloaded and stored on his home computer, 
which has not been challenged in this proceeding, it is clear that the only form of “sexually 
explicit conduct” that might possibly have been depicted in the images at issue is “lascivious 
exhibition of the genitals or pubic area of any person.”   
 
At the hearing, the DOE Counsel questioned the individual about the content of the images 
contained in Exhibit A.  Reviewing the individual photographs reproduced in Exhibit A, the 
DOE Counsel and the individual agreed that many of the subjects were of indeterminate age and 
might not have been minors.  Tr. at 209-11.  In addition, the subject matter and the setting of the 
images were not sexually suggestive.  Id. at 211-212; see also id. at 128 (nor were the images of 
fully clothed teenage girls).  In his summation, the DOE Counsel expressed his opinion that, 
provided the images contained in Exhibit A are truly representative of the images the individual 
was viewing, there was no evidence to support the LSO’s concern based on criminal conduct.  
Id. at 276.  As stated above, I have found that Exhibit A is an accurate representation of the range 
of images the individual had been viewing on his home computer. Moreover, the LSO has 
produced no additional evidence that demonstrates that the federal child pornography statute 
applies to the circumstances of this proceeding.  Given the paucity of the evidence regarding the 
statute’s applicability here, I am not convinced that the individual engaged in criminal conduct 
by violating this statute.  Because I have determined that the individual did not engage in 
criminal conduct, I find that the individual has mitigated the LSO’s concerns related to criminal 
conduct.  See Adjudicative Guidelines at Guideline J, ¶ 32(c). 
 
2.  Questionable Judgment 
 
Regardless whether an individual in fact engages in criminal conduct, an additional and discrete 
security concern arises where an individual knows or believes an activity in which he is engaging 
is illegal or possibly illegal, yet nevertheless engages in that activity.   
 
Certain responses the individual provided to questioning during his February 2011 OPM 
interview and his July 2011 PSI raised the security concerns on which the LSO based its 
Notification Letter.  The first was his use of the term “child pornography” at the end of his OPM 
interview.  I have considered the individual’s testimony explaining his declaration, as well as the 
testimony of other individuals who have attested to his general cautious, rule-abiding nature.  I 
am convinced that he over-reacted to the OPM representative’s request for a lengthy, private 
interview, scrambled for an explanation and, in so doing, convinced himself that his viewing of 
images of teenage girls was a concern for OPM.  His response to the investigator’s curiosity 
about why he had initially declined the interview was a demonstration of his fear but also of his 
innate honesty and forthrightness. 
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As for the individual’s responses during the PSI, which the LSO later interpreted to indicate that 
he engaged in an activity knowing that it was illegal or possibly illegal, I make a similar finding.  
In the example provided in section IV.A.2 above, the individual explained at the hearing that his 
frame of mind regarding the possible illegality of his viewing preferences changed over time; 
when he was viewing the images, he believed he was on safe ground, but after the OPM 
representative contacted him in February 2011, he questioned his confidence in that belief.  In 
that example, as well as in his other explanations, I note that the actual words recorded in the 
transcript of that conversation support his position.  In responding to questions about potential 
illegality and whether child pornography is illegal, the individual answered, “I don’t know [what 
the law is and whether my pictures violated the law]”.  His use of the present tense indicates he 
was responding with his contemporaneous opinion; if he had intended to convey his opinion 
about illegality at the time he was viewing the images, he would have responded, “I didn’t 
know . . . .”  His careful explanation of each statement on which the LSO relied in reaching its 
conclusion about his alleged risky behavior convinces me that the individual’s explanation of his 
state of mind both before and after February 2011 is accurate.  Consequently, I do not find that 
the individual’s responses during the PSI demonstrate that he engaged in an activity knowing 
that it was possibly illegal.   
 
Given his general law-abiding nature, his honesty and candor in his interactions with OPM and 
the LSO, and his explanations at hearing, I conclude that the individual was not engaged in an 
activity with an awareness that it might be illegal.  Because I have determined that the individual 
did not in fact engage in behavior that demonstrates questionable judgment or an unwillingness 
to follow rules, I find that the individual has mitigated the LSO’s concerns related to such 
behavior.  See Adjudicative Guidelines at Guideline E, ¶ 17(c).3 
 
V.  Conclusion 
 
As explained in this Decision, I find that the local DOE security office properly invoked 
10 C.F.R. § 710.8(l) in suspending the individual’s access authorization.  For the reasons 
described above, I find that the individual has sufficiently mitigated those security concerns.  I 
therefore find that restoring the individual’s access authorization would not endanger the 
common defense and security and would be consistent with the national interest. Accordingly, I 
have determined that the individual’s access authorization should be restored at this time.  The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 2, 2012 

                                                 
3   As stated above, the DOE psychiatrist who evaluated the individual found many factors that indicated that the 
individual would not likely resume this activity.  Furthermore, the individual is voluntarily participating in 
professional counseling to address underlying issues that formerly caused him to an activity that he now recognizes 
as not beneficial to his social well-being. 
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Kent S. Woods, Hearing Officer: 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.” As explained below, it is my decision that the individual’s access 
authorization should not be restored at this time. 
 

I. BACKGROUND 
 
The individual is employed by a DOE contractor, and has held a DOE access authorization for 
several years.  In March 2011, the individual reported to his Local Security Office that he had 
been charged recently with Driving Under the Influence of Alcohol (DUI).  DOE Ex. 9.  Based 
on this report, the Local Security Office (LSO) conducted a Personnel Security Interview (2011 
PSI) with the individual in April 2011.  2011 PSI, DOE Ex. 2.   
 
In August 2011, the LSO suspended the individual’s access authorization.  In September 2011, 
the LSO issued a Notification Letter to the individual, together with a statement entitled 
Summarization of Security Concerns, (Enclosure 1), alleging that reliable information in the 
possession of the DOE has created a substantial doubt concerning the individual’s eligibility for 
an access authorization.  DOE Ex. 1.  On December 9, 2011, the LSO issued An Amended 
Summarization of Security Concerns (the Amended Summarization).  DOE Exhibit 12.  
Specifically, in the Amended Summarization, the LSO identifies information indicating that the 
individual was diagnosed with alcohol dependence in 1992 and in April 2011, and that in 1988, 
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1992, March 2011 and November 2011, the individual was charged with DUI.   The LSO finds 
that this information has raised security concerns under the provisions of 10 C.F.R. § 710.8(j).  
The LSO also finds that these four DUI charges and other legal charges related to the four DUI’s 
raise concerns under 10 C.F.R. § 710.8(l) regarding the individual’s ability or willingness to 
comply with laws, rules and regulations.  Finally, the LSO finds that the individual’s statements 
to the LSO regarding his March 2011 DUI and alleged factual discrepancies between the 
individual’s medical treatment record and information that he reported to the LSO have raised 
concerns under 10 C.F.R. § 710.8(l) regarding the individual’s honesty, reliability and 
trustworthiness.  Id. 
 
The individual requested a hearing (hereinafter “the hearing”) to respond to the concerns raised in 
the Notification Letter.  On November 18, 2011, the Office of Hearings and Appeals Director 
appointed me the Hearing Officer in this case.  At the hearing I convened in this matter, I 
received testimony from nine persons.  The LSO presented the testimony of the DOE Personnel 
Security Specialist who conducted the PSI.  The individual, who was represented by counsel, 
testified and presented the testimony of his wife, his union representative, and his Employee 
Assistance Program (EAP) counselor.  Discussion at the hearing centered on the individual’s  
Alcohol Dependence diagnosis and his past conduct that formed the bases for the LSO’s Criteria J 
and L concerns, as well as the individual’s recent conduct and efforts to address his Alcohol 
Dependence. 
 

II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See Dep’t of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security test” 
for the granting of security clearances indicates “that security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. 
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance). 
   

III. ANALYSIS OF TESTIMONY AND FINDINGS OF FACT 
 
A.   Criterion J Concerns  
 
1. The Individual’s Diagnosis of Alcohol Dependence 
 
As a basis for finding that the individual suffers from Alcohol Dependence, the LSO finds in its 
Amended Summarization that the individual was diagnosed with Alcohol Dependence in 1992 
and in April 2011, and that in 1988, 1992, March 2011 and November 2011, the individual was 
charged with DUI.  DOE Exhibit 12.  At the hearing, the individual agreed that he is alcohol 
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dependent, and that he previously received in-patient treatment for that condition in 1992.  TR at 
181, 151.  His EAP counselor, who is an expert in the area of alcohol counseling and treatment, 
testified that the individual suffers from Alcohol Dependence and requires treatment.  TR at 76-
77.  In addition, the individual testified that the DUI charges listed in the Amended 
Summarization are accurate, and that he drove while intoxicated on other occasions.  TR at 166-
168, 172-173, 184.  He also testified that during the last couple of years, he has engaged in binge 
drinking due to an inability to stop consuming alcohol once he starts.  TR at 142-143. 
 
Based on this evidence, I find that the individual suffers from Alcohol Dependence and that his 
DUI’s and admitted excessive consumption of alcohol constitute derogatory information under 
Criterion J. Alcohol misuse is a security concern because it can lead to the exercise of 
questionable judgment and the failure to control impulses, which in turn can raise questions 
about a person’s reliability and trustworthiness. See Guideline G of the Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on 
December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Adjudicative Guidelines). 
 
2. Whether the Individual Has Resolved the Criterion J Concerns 
 
In deciding whether an individual has mitigated a security concern, a hearing officer must 
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a 
security clearance. See 10 C.F.R. § 710.7(c). According to the Adjudicative Guidelines, among 
the factors that may serve to mitigate security concerns raised by an individual’s alcohol disorder 
or excessive use of alcohol are: that the alcohol misuse happened so long ago, was so infrequent, 
or happened under such circumstances that it is unlikely to recur or does not cast doubt on the 
individual’s current reliability, trustworthiness, or good judgment. Other factors that may mitigate 
alcohol-related concerns are: that the individual has provided evidence of actions undertaken to 
overcome an alcohol problem and has established a pattern of abstinence or responsible use; that 
the individual has completed a treatment program and has demonstrated an established pattern of 
modified consumption of alcohol or abstinence; or that the individual is a current employee who 
is participating in a counseling or treatment program without a history of previous treatment or 
relapse and is making satisfactory progress. Adjudicative Guidelines, Guideline G, ¶ 23; see, 
e.g., Personnel Security Hearing, Case No. TSO-1020 (September 9, 2011) (individual resolved 
concerns raised by alcohol dependence disorder by proving that he received therapy for alcohol 
dependence problem and that he had abstained from alcohol for 18 months).1 
 
At the hearing, the individual presented testimony and other evidence to establish that although 
his initial efforts to maintain sobriety following the March 2011 DUI were unsuccessful, he is 
now completing an intensive in-patient treatment program, and that as a result of his progress in 
this program, he is at low risk for misusing alcohol in the future.  I summarize the individual’s 
testimony and evidence below. 
 

                                                 
1   Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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The individual testified that a week following his March 2011 DUI, he consumed seven or eight 
beers.  He testified that following this incident, which occurred in early April 2011, he did not 
again consume alcohol until the day of his November 2011 DUI.  TR at 172-173.2  He stated that 
from May until November 2011, he and his wife participated in couples counseling with the EAP 
counselor, and that he attended some Alcoholics Anonymous (AA) meetings.  TR at 180-181.  
The EAP counselor testified that in June 2011, the individual executed a Stipulation of 
Understanding (SOU) with the EAP in which he committed himself to sobriety and to random 
monthly tests for all mood altering substances.  TR at 72.  The EAP counselor stated that from 
June until November 2011, he had about seven sessions of marital counseling with the individual 
and his wife, aimed at improving their communication and moderating stress without alcohol.  
TR at 77, 108.  The individual’s wife testified that the individual began to attend weekly AA 
meetings in August 2011. TR at 136.   
 
The individual stated that despite his SOU, on the day of his November 2011 DUI, he purchased 
and consumed hard liquor and beer.  Then, despite feeling intoxicated and having a revoked 
driver’s license, he drove his car and hit another vehicle.  TR at 183-184.  He stated that he does 
“not really know” why he took these actions.  His EAP counselor attributes his relapse to the stress 
caused by the individual having his security clearance pulled.  TR at 91, 95.  The EAP counselor 
stated that the individual’s relapse was very serious because he jeopardized himself and society 
by drinking and driving.  TR at 116. 
 
The individual testified that he was incarcerated for several days following the November 2011 
DUI, and that following his release he informed the LSO of his arrest.  TR at 143-144.  He and 
his wife then contacted the EAP counselor and discussed options for in-patient treatment for 
alcoholism.  TR at 191.  In early December 2011, he entered an in-patient residential treatment 
program (IRTP) where he continued to reside at the time of the hearing.  TR at 152.  He stated 
that he has not consumed alcohol since the day of his November 2011 DUI, and has been “rules 
compliant” in his IRTP.  191, 155.  He testified that each day at the IRTP he studies the Narcotics 
Anonymous Book, attends symptoms management classes, and participates in group discussions 
on life issues and relationships.  He stated that he also is engaged in Moral Recognition Therapy, 
which is aimed at combating anti-social tendencies and learning honesty and self-acceptance.  
TR at 192-193, 153.  The individual stated that he is attending both AA and Narcotics 
Anonymous meetings on the weekends.  TR at 49-50.  He stated that the IRTP has been “tough” 
but that he now feels much stronger.  TR at 194.  He testified that he has gained personal insights 
about how relationship problems and internalizing shame have contributed to his alcoholism.  TR 
at 160.  He stated that following his graduation from the IRTP, he will participate in an aftercare 
program, and that he is committed to ongoing sobriety and to active involvement in AA, with a 
sponsor.  TR at 161, 195-196.3  Based on this testimony, I find that as of the date of the hearing, 

                                                 
2   The EAP counselor testified that he believes that the individual told him that he began to consume alcohol again 
in early November 2011, but he is not certain of this.  TR at 98, 116. 
 
3 Following the hearing, the individual’s counsel submitted a certificate and other documents attesting to the 
individual’s successful completion of the IRTP, his plans for his outpatient treatment, and the identity of his AA 
sponsor.  See January 19, 21 and 23, 2012 e-mails from DOE counsel forwarding e-mails from the individual’s 
counsel.   
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the individual has been abstinent from alcohol since his November 2011 DUI, a period of less 
than two months.  
 
The individual’s EAP counselor testified that he has been involved in the individual’s diagnostic 
evaluations at the IRTP and in the structuring of his treatment program.  He stated that the 
individual participates in both alcohol and narcotics treatment because the individual’s 
experimentation with drugs as a teenager indicates that his addiction treatment should include 
both alcohol and drugs.  TR at 105-106.    The EAP counselor testified that he believes that the 
individual is progressing well in this IRTP and is completing his goals on schedule.  He stated 
that the individual has improved his ability to express himself and to moderate and regulate his 
feelings and thoughts without substance use.  TR at 99-100.  He stated that following the IRTP, 
the individual should get involved in an aftercare program for three nights a week with 
individual sessions, and that he should supplement the aftercare with AA by finding a home 
group and a sponsor.  TR at 109-110.  He testified that the individual will need to change his past 
activities and associations in order to be successful in his recovery.  TR at 101.  He stated that 
the individual’s paid outpatient services could fade out over time, but that he would need 
additional AA activity to replace the outpatient services.  TR at 109-110.  He stated that the 
individual should sign a new SOU with his employer that extends his monthly random alcohol 
and drug screen for five years.  TR at 110. 
 
The individual’s EAP counselor stated that the longer the individual is in treatment, the lower the 
risk that he will relapse.  He stated that he believes that the individual currently is committed to 
making the lifestyle changes and establishing the support network necessary to maintain his 
sobriety, and has an “above average likelihood of staying clean and sober.”  TR at 12.  He stated 
that he is “fairly positive” that the individual will maintain his sobriety for the next year, but 
cautioned that “the first year is the toughest.”  Id.  He acknowledged that the individual could 
relapse if he steps away from his support network and begins to “ruminate on the things that he 
hasn’t done correctly. . . .”  Id.  He stated that he would have more confidence in the individual’s 
ability to maintain his sobriety once the individual has completed a year of sobriety and 
rehabilitation activities from his entering the IRPT.  Id.    
 
In order for me to find that the individual has mitigated the Criterion J security concerns raised 
by his alcohol problem, I must conclude that the individual, at this time, has demonstrated 
adequate evidence of rehabilitation and reformation. In the individual’s favor, he sought serious 
treatment for his alcohol problem following his November 2011 relapse and DUI.  In addition, 
he now has successfully completed the IRTP and is implementing his outpatient treatment 
program.  The individual also has been diligent about maintaining a connection with the EAP 
counselor for support and guidance, and the individual’s wife fully supports his recovery efforts.  
TR at 131-132.  All of these facts bode well for the individual’s ultimate rehabilitation from 
Alcohol Dependence. 
 
However, the EAP counselor indicated in his testimony that the individual needs to make 
lifestyle changes and establish a support system in order to maintain his sobriety.  He stated that 
he will be more confident that the individual will maintain his sobriety after he has accomplished 
these tasks and completed a year of AA and counseling activities.  In determining whether an 
individual is at low risk for future alcohol problems, Hearing Officers give considerable weight 
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to the opinion of a mental health experts. See Personnel Security Hearing, Case No. TSO-0082, 
slip op. at 8 (October 6, 2004) (“In a Part 708 proceeding, the Hearing Officer gives great 
deference to the expert opinions of psychiatrists and other mental health professionals regarding 
rehabilitation or reformation.”).  In the present case, that the nature of the individual’s condition 
supports requiring a 12-month period of sobriety and rehabilitation activities to demonstrate a 
low risk for future problems.4  The individual acknowledges that he is a binge drinker and is  
alcohol dependent, a severe form of substance use disorder.  Further, the individual had two 
motor vehicle accidents in the past year while intoxicated, and has violated his SOU commitment 
to his employer by consuming alcohol.  While the individual has successfully completed his 
IRTP, he still has the challenge of making healthy lifestyle changes, managing personal stress, 
and establishing a support system for maintaining his sobriety.  While I believe that the 
individual has a good chance of ultimately rehabilitating himself from his Alcohol Dependence, I 
cannot find, at this time, that the individual is sufficiently rehabilitated to resolve the Criterion J 
security concerns raised by the derogatory information contained in the Notification Letter. See 
Personnel Security Hearing, Case No. TSO-0863 (March 25, 2010) (individual found not 
rehabilitated from Alcohol Dependence despite participation in AA for five months and 
completion of five months of  abstinence). 
 
B.   Criterion L Concerns 
 
As discussed above, the LSO finds in its Notification Letter that the individual’s four DUI 
charges and other legal charges related to those four DUI’s raise concerns under 10 C.F.R. 
§ 710.8(l) regarding the individual’s ability or willingness to comply with laws, rules and 
regulations.  The LSO also finds that the individual may have been untruthful with the LSO in 
his e-mail and statement to the LSO concerning his March 2011 accident and DUI, because the 
actions taken by the individual and reported by the police indicated that the individual may have 
been trying to conceal his identity and avoid arrest, while the individual denied such intentions in 
his reports to the LSO.  Finally, the LSO finds that factual discrepancies between the individual’s 
reports of drug and alcohol use in his medical treatment records and the information that he 
reported to the LSO have raised concerns regarding the individual’s honesty, reliability and 
trustworthiness.  LSO’s Amended Summarization at 2-5, DOE Exhibit 12.  At the hearing, the 
Personnel Security Specialist testified that the LSO is concerned that the individual is continuing 
to provide information or explanations that “avoid or minimize” the issues regarding the extent of 
his past substance abuse problems and the extent of his poor judgment and willingness to commit 
illegal acts when under the influence of alcohol.  TR at 43-44.  
 
I agree with the LSO that the individual’s DUI’s and his conduct following his March and 
November 2011 alcohol-related accidents raise serious concerns about poor judgment and  
reliability associated with his pattern of excessive alcohol consumption.  The individual admitted 
at the hearing that after he consumes alcohol, his judgment is poor.  TR at 185-186.  As 
discussed above, the individual accepts that he is alcohol dependent, is committed to sobriety, 
has completed an IRTP, and plans to be actively involved in counseling and AA activity in 

                                                 
4  In this regard, I note that medical professionals often find that a full year of abstinence and alcohol treatment is 
necessary to establish rehabilitation, because a one year period allows an individual to go through a sufficient 
number of ups and downs that normally occur within a year to test whether he can withstand normal stresses without 
turning to alcohol.  See Personnel Security Hearing, Case No. TSO-0150  (2005). 
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support of that commitment.  Accordingly, I find that when the individual achieves rehabilitation 
from Alcohol Dependence, he also will mitigate the LSO’s Criterion L concerns regarding his 
ability and willingness to comply with laws, rules and regulations. 
 
I also find that the individual’s rehabilitation from Alcohol Dependence will resolve the LSO’s 
concerns about the individual’s honesty, reliability and trustworthiness.  I find that the record 
supports the LSO’s contention that the individual has not provided the LSO with accurate and 
complete information concerning his past use of illegal drugs and alcohol, and has provided 
explanations concerning conduct associated with his DUI’s that may have minimized or 
rationalized his poor judgment while under the influence of alcohol.  For example, at the hearing, 
the individual admitted that following his 1992 outpatient alcohol program, he only remained 
abstinent from alcohol for three years although he had told the LSO that he had remained 
abstinent for seven or eight years.  2011 PSI at 18 and 28, TR at 169.   The individual also stated 
at the 2011 PSI that he had not consumed alcohol since the March DUI, while at the hearing he 
admitted that he drank to intoxication in early April 2011.  TR at 172-173.  However, I find that 
the individual’s lack of honesty and good judgment appear to be limited to the area of his 
substance dependence issues.  The individual’s union representative testified that he has known 
the individual through workplace and union activities, that the individual has never received any 
disciplinary measures, and that he has never had any reason to question the individual’s honesty.  
TR at 121-122.  In addition, the individual’s counsel submitted six statements from co-workers 
and a supervisor stating that the individual conducts himself in a professional manner, and is 
very dependable and helpful in the workplace.  See January 12 and 19, 2012 e-mails from the 
DOE counsel forwarding e-mails from the individual’s counsel.       
 
Individuals suffering from Alcohol Dependence commonly minimize and rationalize their 
misuse of alcohol, and become more honest as they accept and address their problem.  Alcohol 
treatment programs such as AA directly address this lack of honesty.  See Personnel Security 
Hearing, Case No. TSO-0808 (2009).  As discussed above, the individual’s IRPT provided 
instruction to the individual for learning honesty and self-acceptance concerning his alcohol 
dependence.  The EAP counselor testified that the individual now appreciates the wrongs he has 
committed in connection with his alcohol problem and is remorseful about them.  He stated that 
he trusts the individual to be honest with him about his alcohol issues, and that this trust will be 
verified when the individual completes a year of sobriety.  TR at 103.  As discussed above, at the 
hearing the individual voluntarily admitted to  alcohol use that he previously concealed from the 
LSO.  I believe that the individual already is making progress in honestly presenting his alcohol 
issues to the DOE.  The individual’s rehabilitation from Alcohol Dependence will therefore 
resolve the Criterion L concerns regarding his honesty, reliability and trustworthiness.  See 
Personnel Security Hearing, Case No. TSO-0808 (2009) (individual’s minimization of alcohol 
use to DOE was caused by individual’s alcoholism and will be mitigated when the individual 
achieves rehabilitation from Alcohol Dependence).  
 

IV.  CONCLUSION 
 
For the reasons set forth above, I find that the individual was properly diagnosed with Alcohol 
Dependence, which is derogatory information under Criterion J, and that his alcohol related 
behavior and his statements concerning his alcohol use have raised a concern under Criterion L.  
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Further, I find that this derogatory information under Criteria J and L has not yet been mitigated 
by evidence of rehabilitation from Alcohol Dependence.  Accordingly, after considering all of 
the relevant information, favorable or unfavorable, in a comprehensive and common-sense 
manner, I conclude that the individual has not demonstrated that restoring his access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest.  The individual or the DOE may seek review of this Decision by an Appeal 
Panel under the regulation set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 15, 2012 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Kent S. Woods, Hearing Officer: 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.” As explained below, it is my decision that the individual should not be 
granted an access authorization at this time. 
 

I. BACKGROUND 
 
The individual currently is employed by a DOE contractor, and that contractor has requested that 
he receive a DOE security clearance.  Based on issues contained in the individual’s security file, 
the Local Security Office (LSO) conducted a Personnel Security Interview with the individual in 
May 2011 (the 2011 PSI, DOE Ex. 17).  In July 2011, a DOE-consultant psychiatrist evaluated 
the individual, and memorialized her findings in a Psychological Evaluation Report (the Report, 
DOE Ex. 6).  
 
In October 2011, the LSO issued a Notification Letter to the individual, together with a 
Summary of Security Concerns (Enclosure 2) setting forth the information that created a 
substantial doubt about the individual’s eligibility to hold a DOE security clearance. (DOE Ex. 1).  
Specifically, the LSO states that a DOE-consultant psychiatrist (the DOE-consultant Psychiatrist) 
concluded that the individual has been and continues to be a user of alcohol habitually to excess, 
without adequate evidence of rehabilitation or reformation.  The LSO cites this finding and the 
individual’s history of legal problems with alcohol from 1993 until 2002 as raising security 
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concerns under the provisions of 10 C.F.R. § 710.8 (j) (Criterion J).  In addition, the LSO finds 
that the individual has a pattern of criminal conduct from 1994 until 2010 that indicates a 
disregard for laws, rules and regulations that raises concerns under 10 C.F.R. § 710.8(l) 
(Criterion L).  Enclosure 2, DOE Ex. 1. 
 
The individual requested a hearing (hereinafter “the hearing”) to respond to the concerns raised in 
the Notification Letter.  On November 28, 2011, the Office of Hearings and Appeals Director 
appointed me the Hearing Officer in this case.  At the hearing I convened in this matter, I 
received testimony from twelve witnesses.  The LSO presented the testimony of the DOE-
consultant Psychiatrist.  The individual testified and presented the testimony of his girlfriend, his 
girlfriend’s mother and father, his mother, his sister, his alcohol counselor, his employing 
company’s owner, his general supervisor, his project supervisor, and a co-worker.  Discussion at 
the hearing centered on the individual’s misuse of alcohol and his past conduct that formed the 
bases for the LSO’s Criteria J and L concerns, as well as the individual’s recent conduct and 
efforts to address these issues. 
 

II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See Dep’t of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security test” 
for the granting of security clearances indicates “that security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. 
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance). 
   

III. ANALYSIS OF TESTIMONY AND FINDINGS OF FACT 
 
A.   Criterion J Concerns  
 
1. The Individual’s Use of Alcohol Habitually to Excess 
 
The LSO invokes Criterion J when an individual has been or is a user of alcohol habitually to 
excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as suffering 
from alcohol abuse or dependence without adequate evidence of rehabilitation or reformation. 
10 C.F.R. § 710.8 (j).  In her 2011 Report, the DOE-consultant Psychiatrist opined that the 
individual used alcohol habitually to excess. Report at 14.  The use of alcohol habitually to 
excess is not a psychiatric diagnosis and does not rise to the level of a psychiatric illness or 
mental condition.  Nonetheless, the habitual use of alcohol to excess is a security concern under 
Criterion J because it can lead to the exercise of questionable judgment. See Revised 
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Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
Assistant to the President for National Security Affairs (December 29, 2005) (Adjudicative 
Guidelines), Guideline G, ¶ 21.  In his request for a hearing, the individual admitted to his use of 
alcohol in excess and indicated his willingness to participate in a rehabilitation program.  At the 
hearing, he testified that when he read the DOE-consultant Psychiatrist’s Report for the first time 
in December 2011, he recognized that he had a problem with alcohol, particularly the excessive 
amount of alcohol that he occasionally consumed.  Hearing Transcript (TR) at 162-164. 
 
Based on this evidence, I find that the individual’s admitted excessive consumption of alcohol 
constitutes derogatory information under Criterion J.  Alcohol misuse is a security concern 
because it can lead to the exercise of questionable judgment and the failure to control impulses, 
which in turn can raise questions about a person’s reliability and trustworthiness. See 
Adjudicative Guidelines, Guideline G.  
 
2. Whether the Individual Has Resolved the Criterion J Concerns 
 
In deciding whether an individual has mitigated a security concern, a Hearing Officer must 
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a 
security clearance. See 10 C.F.R. § 710.7(c). According to the Adjudicative Guidelines, among 
the factors that may serve to mitigate security concerns raised by an individual’s alcohol disorder 
or excessive use of alcohol are: that the alcohol misuse happened so long ago, was so infrequent, 
or happened under such circumstances that it is unlikely to recur or does not cast doubt on the 
individual’s current reliability, trustworthiness, or good judgment. Other factors that may mitigate 
alcohol-related concerns are: that the individual has provided evidence of actions undertaken to 
overcome an alcohol problem and has established a pattern of abstinence or responsible use; that 
the individual has completed a treatment program and has demonstrated an established pattern of 
modified consumption of alcohol or abstinence; or that the individual is a current employee who 
is participating in a counseling or treatment program without a history of previous treatment or 
relapse and is making satisfactory progress. Adjudicative Guidelines, Guideline G, ¶ 23; see, 
e.g., Personnel Security Hearing, Case No. TSO-1020 (September 9, 2011) (individual resolved 
concerns raised by alcohol dependence disorder by proving that he received therapy for alcohol 
dependence problem and that he had abstained from alcohol for 18 months).1 
 
At the hearing, the individual presented testimony and other evidence to establish that he 
currently is abstaining from alcohol and that he is at low risk for resuming the consumption of 
alcohol to excess.  He asserted that he last consumed alcohol on July 4, 2011, and that he last 
consumed an excessive amount of alcohol in March 2011.   He stated that he recently began 
meeting with an alcohol counselor, and is prepared to take the steps necessary to maintain his 
sobriety.  I summarize the testimony of the individual and his witnesses below. 
 
The individual testified that he last consumed alcohol to excess in March 2011, when he 
consumed several beers at a friend’s house, and asked his girlfriend to drive him home.  In a letter 
submitted into the record in February 17, 2012, this friend stated that he last consumed alcohol 

                                                 
1   Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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with the individual in the March 2011 “timeframe” when “we had a few beers while we talked.”  
Letter of individual’s friend dated February 16, 2012.  The individual’s girlfriend, who has lived 
with the individual since 2006, testified that the last time she saw the individual intoxicated was 
when she picked him up at his friend’s house in March 2011.  TR at 16, 30-31.  She stated that the 
individual also consumed some alcohol on July 4, 2011, but not to the point of intoxication.  She 
stated that she has not seen the individual consume any alcohol since July 4, 2011, and she 
believes that he has been abstinent from alcohol since that date.  TR at 26-27.  The individual’s 
other relatives and his girlfriend’s parents also testified that they have not seen the individual 
consume alcohol since July 4, 2011, and that he did not consume alcohol to excess on that date.  
The individual’s work associates testified that the individual is a good employee and that they 
have never observed any behavior indicating a problem with alcohol.  Based on this testimony, I 
find that as of the date of the hearing, the individual has been abstinent from alcohol since July 4, 
2011, a period of six and a half months. 
 
The individual’s counselor testified that she has had two counseling sessions with the individual.  
She stated that she has given him a provisional diagnosis of “adjustment disorder” and is trying to 
rule out a diagnosis of alcohol abuse.  She stated that the individual’s treatment program will 
consist of individual sessions aimed at helping him to examine the role that alcohol has played in 
his life, and at helping him to set up a relapse prevention plan.  TR at 116.  She testified that they 
plan to meet every other week for three months, and then assess the need for additional 
counseling.  TR at 118.  She stated that the individual has a good prognosis because he is very 
motivated to do what he needs to do to address his alcohol problem.  TR at 119.  She testified 
that the individual reported to her that he has had no problems in maintaining abstinence from 
alcohol since July 2011.  TR at 119-120.    
 
After listening to the testimony at the hearing from the individual and his witnesses, the DOE-
consultant Psychiatrist testified that at the time that she evaluated the individual in July 2011, he 
did not meet the criteria for substance abuse or dependence.  She opined, however, that his 
reported use of illegal drugs and alcohol in the 1990’s, as evidenced by his legal problems, was 
significant, and that the individual was able to stop his use of other substances more easily than 
alcohol when he became convinced that they were detrimental to his health.  She stated that, in 
light of this history, the individual’s statement at their evaluation that he consumes alcohol three 
to four times a year and becomes intoxicated on half of those occasions was sufficient for her to 
conclude that there is a substantial risk that the individual will consume alcohol to the extent that 
it will impair his judgment and reliability, and that he is in need of alcohol education to lower his 
risk of drinking to excess.  TR at 174-180. 
 
The DOE-consultant Psychiatrist stated that she believed that the individual has done a good job 
in maintaining his abstinence from alcohol since July 4, 2011, and that, if he also had completed 
some intensive treatment, she would have found that period of time acceptable to demonstrate 
rehabilitation and reformation from his problem drinking.  However, she testified that because 
the individual has just begun his alcohol counseling program, she believed that the individual 
needed to complete most of that treatment program before he would be at low risk for future 
excessive consumption of alcohol.  She stated that the individual would benefit from a good 
relapse prevention program, and that he should develop a therapeutic alliance with the alcohol 
counselor that would address some of his other issues, such as carelessness and impulsivity.  TR 
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at 185-187.  She opined that twelve sessions with the alcohol counselor, along with continued 
abstinence during that period, would be sufficient for the individual to achieve the level of 
alcohol education and self-awareness necessary to meet the DOE’s requirements for reliability 
and trustworthiness.  TR at 191. 
 
The DOE does not have a set policy on what constitutes reformation or rehabilitation from 
problematic drinking, but instead makes a case-by-case determination based on the available 
evidence.  In making this determination, Hearing Officers properly give significant weight to the 
opinions of psychologists and other mental health professionals.  See, e.g., Personnel Security 
Hearing, Case No. TSO-0477 (2007).  After considering the hearing testimony and evaluating 
the record as a whole, I find that the individual has not yet mitigated the Criterion J security 
concerns raised by the DOE-consultant Psychiatrist’s findings. As noted above, I am convinced 
from the testimony of the individual and his witnesses that the individual last consumed alcohol 
to excess in March 2011, and has maintained abstinence from alcohol since July 4, 2011.  I also 
find that the individual is motivated to address his alcohol problem and related personality traits 
that could affect his ability to drink responsibly in the future.  However, I agree with the 
uncontroverted expert testimony of the DOE-consultant Psychiatrist that the individual needs 
additional alcohol counseling in order to be at low risk for misusing alcohol.  At the time of the 
hearing, the individual had completed only two sessions with his alcohol counselor, who testified 
that she was still in the process of assessing the extent of the individual’s alcohol problem.  I 
conclude that this very limited exposure to alcohol counseling and education is not adequate to 
establish rehabilitation and reformation from his problem drinking, and I accept the DOE-
consultant Psychiatrist’s recommendation at the hearing that the individual needs to maintain his 
abstinence while completing twelve sessions of alcohol counseling in order to be at low risk for 
misusing alcohol in the future.  I note that this recommendation for additional counseling is 
consistent with OHA precedent.  See, e.g., Personnel Security Hearing, Case No. TSO-0966 
(2011) (concerns raised by alcohol use mitigated after individual’s participation in AA and 
counseling in addition to ten months of abstinence established a low risk of relapse); Personnel 
Security Hearing, Case No. TSO-0853 (2010) (individual who engaged in treatment and five and 
one-half months of abstinence demonstrated to be at low risk of relapse); Personnel Security 
Hearing, Case No. TSO-0768 (2009) (concerns raised by individual’s alcohol use mitigated 
where psychiatrists agreed that risk of relapse was low).  Accordingly, I conclude that the 
individual has not yet mitigated the LSO’s Criterion J concern. 
 
B.   Criterion L Concerns 
 
As discussed above, the LSO finds in its Summary of Security Concerns that the individual has a 
pattern of criminal conduct from 1994 until 2010 that raises concerns under Criterion L.  The 
LSO lists 29 incidents in which legal charges were made during this period, and alleges that 
these legal charges evidence a pattern of criminal conduct indicating that the individual has a 
disregard for laws, rules and regulations.  Nine of these incidents, occurring from 1995 until 
2002, involve alcohol charges such as DUI, driving with an open container of alcohol, and 
underage drinking.  Eighteen other incidents, from 1997 until July 2010 involve vehicular 
offenses such as speeding, following too close, reckless driving, driving with a revoked license 
or without insurance, and improper parking.  In addition, in 2004, police records indicate that the 
individual was “suspected” of battery upon his girlfriend for grabbing and twisting her arm as she 
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was attempting to leave his apartment, and in 1998 police records indicate that the individual was 
charged with domestic battery.  Finally, in 1994, the individual was charged with “Cheating a 
Machine or Device.”  I agree with the LSO that this lengthy record of legal charges raises a 
Criterion L concern.  Accordingly, I will now consider whether the testimony and evidence 
presented in this proceeding has mitigated this concern.   
 
With respect to the individual’s alcohol-related offenses, I find that the individual’s planned 
alcohol treatment program and maintenance of his current abstinence from alcohol for the 
duration of that treatment will mitigate the LSO’s concern that he will commit alcohol-related 
legal offenses in the future. 
 
At the hearing, the DOE-consultant Psychiatrist observed that her evaluation of the individual 
and the testimony of his witnesses led her to conclude that the individual’s substantial legal 
record was attributable to his carelessness rather than to an intentional disregard for the law.  TR 
at 187-188.  As noted above, the DOE-consultant Psychiatrist opined at the hearing that she 
believes that the individual’s planned alcohol counseling will allow him to address his tendency 
to act carelessly or impulsively, and reform his behavior.  TR at 197-198.  I agree with the DOE-
consultant Psychiatrist’s finding that individual’s alcohol counseling should assist him in acting 
with greater maturity and responsibility in other areas of his life where his carelessness or 
impulsiveness has resulted in traffic offenses or other possible legal violations.  Of particular 
concern are the incidents involving possible domestic battery.  The individual’s girlfriend testified 
that the individual is a great parent and that they have an excellent relationship.  However, she 
reported that on one occasion she called the police during a fight with the individual over an ex-
girlfriend.  She stated that the police did not separate them, and that no charges were filed.2  TR 
at 16. 
 
The individual police record indicates that he gradually has come to exercise greater 
responsibility in his personal conduct.  He has not been involved in an alcohol-related legal 
incident since 2002.  The individual testified that while he received two speeding tickets and a 
“failure to yield” ticket in 2010, he was not involved in any traffic or other legal incidents in 2011.  
TR at 165.  Based on the testimony of the business owner and his supervisors, I find that the 
individual has conducted himself reliably and responsibly in the job that he has held since early 
2010.  As discussed above, the individual accepts that he occasionally misuses alcohol and has 
initiated a counseling program to identify and address the issues and personality traits that result 
in irresponsible, excessive consumption of alcohol and other careless or impulsive actions.  
Accordingly, I find that when the individual completes this counseling, he also will mitigate the 
LSO’s Criterion L concerns regarding his inability or unwillingness to comply with laws, rules 
and regulations. 
 
 

IV.  CONCLUSION 
 

                                                 
2  With regard to the 1998 and 2004 incidents involving possible domestic battery, the individual stated that he was 
not aware of the 1998 charges until he received the Notification Letter, and that the 2004 incident consisted of false 
allegations by an ex-girlfriend arising from a child custody dispute.  Individual’s Request for Hearing at 2-3,  DOE 
Exhibit 2; TR at 125-133.  
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For the reasons set forth above, I find that the individual was properly found to use alcohol 
habitually to excess, which is derogatory information under Criterion J, and that his alcohol 
related legal problems and other legal charges also raised a concern under Criterion L.  Further, I 
find that this derogatory information under Criteria J and L has not yet been mitigated by 
evidence of rehabilitation and reformation.  Accordingly, after considering all of the relevant 
information, favorable or unfavorable, in a comprehensive and common-sense manner, I 
conclude that the individual has not demonstrated that granting him an access authorization 
would not endanger the common defense and would be clearly consistent with the national 
interest.  The individual or the DOE may seek review of this Decision by an Appeal Panel under 
the regulation set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 2, 2012 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of xxxxxxxxxxxxxxx hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should be granted.

I. Background 

The individual is an applicant for a DOE security clearance.   In March 2011, as part of a background

investigation, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the

individual to address his alcohol use.  In addition to the PSI, the LSO requested the individual’s

medical records and recommended a psychiatric evaluation of the individual by a DOE consultant

psychiatrist (DOE psychiatrist).  The DOE psychiatrist examined the individual in August 2011 and

memorialized his findings in a report (Psychiatric Report).  According to the DOE psychiatrist, the
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2/   Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been

diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”

10 C.F.R. § 710.8(j). 

individual has been a user of alcohol habitually to excess without adequate evidence of rehabilitation

or reformation.

In October 2011, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding her eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of one potentially disqualifying criterion set forth in the security

regulations at 10 C.F.R. § 710.8, notably subsection (j) (hereinafter referred to as Criterion J).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist. The individual presented the testimony of

two witnesses - his wife and a family friend.  He also testified on his own behalf.  The LSO and the

individual submitted a number of written exhibits prior to the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision
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In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one criterion as the basis for denying the individual’s security

clearance: Criterion J.  To support Criterion J, the LSO cites the DOE psychiatrist’s opinion and the

following additional information: (1) in May 2011, the individual became intoxicated daily after

consuming one bottle of wine by himself in two and a half hours; (2) the individual’s primary care

physician advised him to abstain from alcohol because he believed alcohol negatively affects his

anxiety problems; (3) the individual’s physician recommended that he enter Alcoholics Anonymous

(AA), but despite this recommendation, the individual has not attended AA; and (4) the individual

admitted that he has used alcohol primarily to “self-medicate” his excessive anxiety and to relieve

stress.  See DOE Exh 1.

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s alcohol use under Criterion J.  The excessive consumption of alcohol is a

security concern because that behavior can lead to the exercise of questionable judgment and the

failure to control impulses, which in turn can raise questions about a person’s reliability and

trustworthiness.   See Guideline G of the Revised Adjudicative Guidelines for Determining Eligibility

for Access to Classified Information issued on December 29, 2005, by the Assistant to the President

for National Security Affairs, The White House (Adjudicative Guidelines). 

IV.  Findings of Fact

By his own account, the individual began drinking alcohol at the age of 17.  See DOE Exhs. 3 and

6.  When he was in college, he began drinking socially “off and on” and drank to excess

approximately two times a month.  Id.  This pattern of drinking to excess continued for a number of

years.  Id.  In 2010, the individual drank one bottle of wine about twice a week, becoming

intoxicated.  Id.  The individual acknowledges that he drank more in early 2011, drinking one bottle

of wine a day, because of the anxiety associated with the fear of losing his job and not being able to

support his family.  Id.  In May 2011, the individual’s primary care doctor prescribed him an anxiety

medication as well as a medication for his alcohol use.  Id.  The individual’s primary care doctor also

told him to quit drinking.  Id.  According to the individual, he last drank alcohol on May 15, 2011.

The individual asserts that he has continued on his anxiety medication under medical advice and no

longer “self-medicates” with alcohol.  Id.   

V. Analysis
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should be granted.  I find that granting the individual’s security clearance will

not endanger the common defense and security and is clearly consistent with the national interest.

10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision are discussed

below.

A. The Individual’s Habitual Use of Alcohol - Criterion J

1. Lay Testimony

At the hearing, the individual acknowledged that he has had an alcohol issue in the past.  Transcript

of Hearing (Tr.) at 13.  He described his drinking habits as drinking a bottle of wine nearly every day

for about five months until he quit drinking on May 15, 2011.  Id. at 16 and 17.  Prior to this period,

the individual testified that he was more of a “social drinker.”  Id.  He further acknowledged that he

“self-medicated” with alcohol to deal with his anxiety stemming from the loss of a previous job and

the loss of his house.  Id. at 13 and 16.  According to the individual, he met with his primary care

physician on May 15, 2011.  His doctor prescribed him anxiety medication and advised him to quit

drinking because the alcohol would counteract the medication.  Id. at 20.  The individual testified

that since he met with his physician, he has taken the anxiety medication as prescribed and has had

no temptation or urge to drink.  Id. at 21.  He asserted that the anxiety medication has been a “life

saver” and has worked very well for him, adding that since taking the medication he has no “ups and

downs” and feels better about himself.  Id.  Although the individual acknowledged that he still has

stressors in his life, he testified that he has the ability to deal with stressful situations without

panicking.  Id. at 28.  He added that he has not had a panic attack since starting his anxiety

medication.  Finally, the individual testified that he does not plan to drink in the future.  He considers

his wife and family to be his support system.  Id. at 32.  

 

During the hearing, the individual also offered the testimony of a family friend and his wife.  The

individual’s friend, who attends the same church as the individual and is a medical doctor, testified

that she was not aware the individual had a problem with alcohol.  Id. at 40.  She stated that she last

saw the individual consume a glass of wine with dinner was over six months ago.  Id. at 42.  The

individual’s friend further testified that the individual confided in her that he had a problem with

anxiety and wanted to quit drinking.  Id. at 44.  He further told the friend that after taking anxiety

medication, he lost his desire to drink.  Id. at 46.  The friend testified that when she visited the

individual’s home a few months ago for Thanksgiving dinner, the individual declined a glass of
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4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The text of a

cited decision may be accessed by entering the case number of the decision in the search engine located at

http:www.oha.doe.gov/search.htm.  

wine.  Id. at 47.  The individual’s wife, who has been married to the individual for six years, testified

that she last saw the individual drink in May 2011.  Id. at 56.  She stated that her husband does not

have the urge to drink now and that they have no alcohol in their house.  Id. at 58.  She testified that

the individual has not struggled with alcohol since he began taking anxiety medication.  She further

testified that the individual’s anxiety level has been significantly reduced and that he is more

engaged with his family.  Id. at 62.  Finally, the wife testified that her husband is very reliable.  Id.

at 67.      

2. Expert Testimony

After listening to the testimony of all of the witnesses in this case, the DOE psychiatrist testified that

the testimony confirmed his own observations of the individual.  Id. at 70.  He reiterated that he did

not believe  the individual suffered from Alcohol Abuse or Dependence, but rather has been a user

of alcohol habitually to excess.  Id.  However, after hearing the testimony of the individual regarding

the nature of his anxiety, the DOE psychiatrist stated that the individual’s diagnosis probably would

rise to Generalized Anxiety.  Id. at 71.  He opined that the “driving force” of the individual’s need

to drink was chronic anxiety and once the individual began taking medication to treat his anxiety,

the urge to drink subsided.  Id.  The DOE psychiatrist testified that it is not uncommon for

individuals who suffer from anxiety to self-medicate with alcohol.  Id.  In his report, he indicated

that the individual had not yet established adequate evidence of rehabilitation or reformation in that

he had only established three months of absolute sobriety at the time of evaluation and would need

an additional six months of sobriety.  Id. at 72.  However, after hearing the testimony of all the

witnesses, the DOE psychiatrist opined that, based on the individual’s compliance with his anxiety

medication as well as his sobriety, he has demonstrated adequate evidence of reformation.  Id. at 73.

He further opined that the individual does not require the typical alcohol treatment or AA monitoring

because the individual does not possess a primary alcoholic diagnosis, but drank in response to

situational anxiety.  Id. at 74.  The DOE psychiatrist testified that the risk of relapse is low as long

as the individual continues to take his medication.  He testified that the probability of drinking again

is very low.   The DOE psychiatrist noted that the individual’s current anxiety medication has low

side effects and is not habit forming, sedating or cognitive impairing.  Id. at 78. 

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists, psychologists and other mental health professionals regarding rehabilitation and

reformation. See Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding

rehabilitation, I gave considerable weight to the opinion of the DOE psychiatrist, who opined that

the individual has demonstrated adequate evidence of reformation and does not require the typical

treatment and AA monitoring associated with an alcohol diagnosis.  During the hearing, the

individual testified that since taking his anxiety medication, he has not had the urge to drink and that
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he has been sober for about nine months.  He submitted a letter from his primary care physician

confirming that he is compliant in taking his anxiety medication, that his anxiety symptoms are well-

controlled and that he has remained sober for the last nine months.  Ind. Exh. A.  The DOE

psychiatrist was convinced that the driving force of the individual’s need to drink was his chronic

anxiety, and that because the individual has addressed his anxiety and has been sober for nine

months, he has demonstrated adequate evidence of reformation from his habitual use of alcohol to

excess.  Based on the foregoing, I find that the individual has demonstrated adequate evidence of

reformation at this time.  For this reason, I find that she has mitigated the security concerns under

Criterion J.

VI. Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion J.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

brought forth convincing evidence to mitigate the security concerns associated with Criterion J.  I

therefore find that granting the individual’s access authorization would not endanger the common

defense and security and would be consistent with the national interest.  Accordingly, I find that the

individual’s access authorization should be granted.  The parties may seek review of this Decision

by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: March 22, 2012        
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Kent S. Woods, Hearing Officer: 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.” As explained below, it is my decision that the individual should not be 
granted an access authorization at this time. 
 

I. BACKGROUND 
 
The individual currently is employed by a DOE contractor, and that contractor has requested that 
he receive a DOE security clearance.  Based on issues contained in the individual’s security file, 
the Local Security Office (LSO) conducted a Personnel Security Interview with the individual in 
August 2011 (the 2011 PSI, DOE Ex. 8).  In September 2011, a DOE-consultant psychologist 
(the DOE-consultant Psychologist) evaluated the individual, and memorialized her findings in a 
Psychological Evaluation Report (the Report, DOE Ex. 6).  
 
In October 2011, the LSO issued a Notification Letter to the individual, together with a 
Summary of Security Concerns (Enclosure 2) setting forth the information that created a 
substantial doubt about the individual’s eligibility to hold a DOE security clearance. (DOE Ex. 1).  
Specifically, the LSO states that a DOE-consultant Psychologist evaluated the individual and 
concluded that he met the Diagnostic and Statistical Manual of Mental Disorders, IVth Edition, 
Text Revision (DSM-IV-TR) criteria for Bipolar II Disorder, Recurrent Major Depressive 
Episodes with Hypo-manic Episodes.  The DOE-consultant Psychologist also concluded that the 
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individual’s Bipolar II Disorder is an illness or mental condition which causes or may cause, a 
significant defect in judgment or reliability, thereby raising a concern under 10 C.F.R. § 710.8(h) 
(Criterion H).  Enclosure 2, DOE Ex. 1. 
 
The individual requested a hearing (hereinafter “the hearing”) to respond to the concerns raised in 
the Notification Letter.  On November 28, 2011, the Office of Hearings and Appeals Director 
appointed me the Hearing Officer in this case.  At the hearing I convened in this matter, I 
received testimony from ten witnesses.  The LSO presented the testimony of the DOE-consultant 
Psychologist.  The individual testified and presented the testimony of his prescribing psychiatrist, 
his partner, his stepmother, three friends from his Overeater’s Anonymous Program, a co-worker, 
and his supervisor.  Discussion at the hearing centered on the individual’s past conduct that 
formed the basis for his diagnosis of Bipolar II Disorder, the individual’s past and current 
treatment of his condition, and his current functionality and social support. 
 

II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See Dep’t of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security test” 
for the granting of security clearances indicates “that security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. 
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance). 
 
Under Part 710 certain types of information raise concerns about whether an individual is 
eligible for access authorization.  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern exists, the 
individual has the burden to bring forward sufficient evidence to resolve the concern.  In 
considering whether an individual has resolved a security concern, the Hearing Officer considers 
various factors, including the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or rehabilitation, and the impact of 
the foregoing on the relevant security concerns.  Id. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, both favorable and unfavorable.  Id. § 710.7(a).   
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III. ANALYSIS OF TESTIMONY AND FINDINGS OF FACT 
 
A.   The Individual’s Bipolar II Diagnosis Raises a Criterion H Concern 

 
As noted above, in her 2011 Report, the DOE-consultant Psychologist concluded that the 
individual met the DSM-IV-TR criteria for Bipolar II Disorder, Recurrent Major Depressive 
Episodes with Hypo-manic Episodes.  As support for her diagnosis, the DOE-consultant 
Psychologist refers to the individual having an angry outburst in the workplace in 2008 that 
resulted in his termination from his job.  She also refers to a period in 2009-2010 when the 
individual reported to his prescribing psychiatrist symptoms that included disorientation, poor 
judgment, two “near-miss” car accidents, indecision, detached feelings, and yelling at a co-worker.  
These symptoms were resolved when the prescribing psychiatrist changed his medication to 
include a drug for bipolar disorder.  Report at 3-4, 5-6.  At the hearing, the individual testified 
that after studying the DOE-consultant Psychologist’s report, he now accepts that this is the 
correct diagnosis for his condition.  Hearing Transcript (TR) at 11, 110.  The individual’s 
prescribing psychiatrist also testified that she accepted that DOE-consultant Psychologist’s 
diagnosis.  TR at 154.   I find that the diagnosis of Bipolar II Disorder raises a Criterion H 
security concern because it clearly is a mental condition that can “impair judgment, reliability, and 
trustworthiness.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, Assistant to the President for National Security Affairs (December 29, 
2005) (Adjudicative Guidelines), Guideline I.   As the individual does not dispute this diagnosis, 
the only remaining issue to be resolved concerning the individual’s Bipolar II Disorder is whether 
the Criterion H concerns arising from the diagnosis have been mitigated. 
 
B.  Whether the Individual Has Mitigated the Criterion H Concern 
 
At the hearing, the individual asserted that his Bipolar II Disorder currently is well controlled by 
medication.  He stated that his partner, his supervisor, and several friends are aware of his 
condition and are able to contact his prescribing psychiatrist if they become concerned about 
changes in his mood or behavior.  TR at 11-13.  As discussed below, the testimony of the 
individual’s partner and friends supported these assertions.  The individual’s prescribing 
psychiatrist, who sees the individual for thirty minutes approximately every two months to 
monitor his medications, also stated that the individual is stable on his current medications, and 
that his support network is adequate.  TR at 116, 137.  However, after hearing the testimony of 
the individual and his witnesses, the DOE-consultant Psychologist opined that although the 
individual has done a lot of the right things to help stabilize his condition, he was not yet 
receiving adequate psychological counseling to lower his risk of a future depressive or hypo-
manic episode.   TR at 158, 172. 
 
The DOE does not have a set policy on what mitigates a Criterion H concern.  The Hearing 
Officer makes a case-by-case determination based on the evidence.  Hearing Officers properly 
give deference to the expert opinions of psychiatrists, psychologists and other mental health 
professionals regarding the mitigation of concerns related to mental conditions. See, e.g., 
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Personnel Security Hearing (Case No. TSO-0564) (2008).1  I applied the Adjudicative 
Guidelines and the factors listed in 10 C.F.R. § 710.7(c) to the evidence presented in this 
proceeding, and I find that the individual has not yet demonstrated that he is at low risk for future 
Bipolar II episodes that could impair his judgment. 
 
Guideline I states that an individual may mitigate a security concern related to psychological 
conditions with evidence of the following: 
 

(a) the identified condition is readily controllable with treatment, and the individual has 
demonstrated ongoing and consistent compliance with the treatment plan;  

 
(b) the individual has voluntarily entered a counseling or treatment program for a 

condition that is amenable to treatment, and the individual is currently receiving 
counseling or treatment with a favorable prognosis by a duly qualified mental health 
professional; 

 
(c) recent opinion by a duly qualified mental health professional employed by, or 

acceptable to and approved by the U.S. Government that an individual’s previous 
condition is under control or in remission, and has a low probability of recurrence or 
exacerbation;  

 
(d) the past emotional instability was a temporary condition . . ., the situation has been 

resolved, and the individual no longer shows indications of emotional instability; [or] 
 

(e) there is no indication of a current problem. 
 
Adjudicative Guidelines at 13. 
 
Based on his testimony and demeanor at the hearing, I accept the individual’s assertion that he 
has fully accepted his diagnosis of Bipolar II Disorder and his need for medication and ongoing 
medical treatment.  Although the individual admits that he had doubts about the Bipolar II 
diagnosis in the past, he contends that he now has arrived at a full acceptance of his condition.  
This acceptance was supported by the testimony of the individual’s prescribing psychiatrist, by 
the DOE-consultant Psychologist, and by the individual’s partner, supervisor, stepmother, and 
two friends, who state that they were informed of the diagnosis by the individual.  TR at 15-16, 
47, 52, 83, and 90.  The testimony of his partner, his step mother, his friends, his supervisor and 
his co-worker confirm that, aside from the 2008 and 2010 incidents described above, the 
individual has led a normal, stable life and interacted in a positive way with his family, friends 
and co-workers in recent years.  Furthermore, I am persuaded by the testimony of the individual, 
his partner, and the prescribing psychiatrist that the individual is sincerely committed to a 
regulated life-style which will promote the individual’s good health in the future.  TR at 131-133.  
With regard to the effective treatment of any future episodes, I find that the individual has 
corroborated his assertion that he consistently has acted in accordance with the guidance of his 

                                                 
1   Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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medical professionals and his partner in seeking appropriate treatment, and that it is likely that he 
will continue to do so.  In particular, the prescribing psychiatrist’s clinical progress notes indicate 
that the individual has been cooperative in identifying his moods and stressors so that he can 
receive appropriate medication.  See Progress Notes, April 2009 to Present, attached to 
individual’s January 13, 2012 letter.  
 
With respect to Guideline I(a), the DOE-consultant Psychologist and the individual’s prescribing 
psychiatrist agree that the  individual can significantly reduce the risk of a Bipolar II episode 
with medication.  TR at 135-136, 166.  Based on the testimony of the individual, his partner, and 
his prescribing psychiatrist, I find that the individual complies with his treatment plan, and that 
he has been stable since September 2010.  TR at 113, 25, 148.  However, both experts 
acknowledge that medication alone does not entirely eliminate the risk of a Bipolar II episode, 
and that the individual must engage in other therapeutic practices and maintain an effective 
support network in order to reduce the occurrence or severity of an episode.  TR at 138, 157-158, 
168.   
 
In this regard, I find that the individual has not yet satisfied conditions Guideline I(b) and (c).  
The individual’s prescribing psychiatrist and the DOE-consultant psychologist offered conflicting 
prognoses.  The individual’s prescribing psychiatrist testified that the individual is stable and at 
low risk for a future episode.  She also testified that his current support network is adequate to 
identify and treat an oncoming episode before it fully develops.  TR at 151,153. 
 
The DOE-consultant psychologist testified that with his current treatment regimen, the individual 
remains at moderate risk for developing significant symptoms in the future.  TR at 158.  She 
opined that the individual needs to establish a therapeutic relationship initially involving weekly 
meetings with a licensed counselor.  She stated that feedback from a counselor would assist the 
individual in evaluating his moods and behavior, and increase his understanding of his emotional 
patterns, thereby safeguarding against a future Bipolar II episode. TR at 164-166.  While the 
individual’s prescribing psychiatrist maintained that the individual was currently at low risk for 
an episode, she testified that she has recommended to the individual that he see a counselor 
because psychotherapy had helped him in the past, and because it would increase the individual’s 
stability by helping to develop insights to reduce emotional stress and identify triggers for his 
mood changes.  TR at 138-139.  
 
Based on this testimony, I conclude that the DOE-consultant Psychologist’s concerns about the 
effectiveness of the individual’s current treatment regimen are valid.  As noted above, the 
individual was fired in 2008 after displaying anger in the workplace.  The individual 
acknowledges that he experienced significant emotional stress in his subsequent position in 2009 
and 2010, and that in the summer of 2010 he had two near-miss automobile accidents due to 
problems with his reaction time while driving.  In light of these significant incidents in the last 
few years, I agree with the DOE-consultant Psychologist that the individual requires the insight 
and monitoring of a professional counselor in order to minimize the risk for a future Bipolar II 
episode.2   For these reasons, I also find that the individual has not satisfied Guideline I(d) and 

                                                 
2  With regard to Guideline I(d), Bipolar II Disorder is not a temporary condition; the DOE-consultant Psychologist 
testified that it recurs.  TR at 155. 
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I(e).  Based on the DOE-consultant psychologist’s testimony that the individual has a significant 
risk of suffering further symptoms, I find that a problem exists. 
 
At the hearing, the individual indicated a willingness to enter a counseling relationship, and 
stated that he was searching for an appropriate counselor.  TR at 115-117.  Following the 
hearing, the individual submitted a letter from a clinical psychologist indicating that he had met 
with the individual for an initial psychotherapy evaluation, and that they had arranged to 
continue therapy on a weekly basis.  See February 2, 2012, e-mail from the individual attaching 
February 1, 2012, letter from the clinical psychologist. 
 
The DOE-consultant Psychologist’s testimony indicated that once the individual establishes a 
psychotherapeutic relationship with a qualified, experienced professional, initially involving 
weekly meetings, he will be at a lower risk for suffering a future Bipolar II episode.  TR at 171-
172.  Expert testimony before this office indicates that 12 sessions with a therapist or counselor 
generally are considered the minimum for achieving effective therapeutic results.  See Personnel 
Security Hearing (Case No. PSH-11-0021) (2012).  Prior to the closing of the record in this 
proceeding, the individual was able to document only his initial meeting with his new 
psychologist.  Under these circumstances, I find that the individual has not yet established that he 
and his psychologist have developed a psychotherapeutic relationship that will be effective in 
meeting the recommendations of the DOE-consultant Psychologist and minimizing his risk of 
developing future Bipolar II Disorder symptoms.  Accordingly, I find that the individual has not 
shown adequate evidence of rehabilitation and reformation from his Bipolar II Disorder at this 
time. 
 

IV. CONCLUSION 
 
For the reasons set forth above, I find that the individual was properly found to be suffering from 
Bipolar II Disorder, an illness or mental condition which causes or may cause, a significant 
defect in judgment or reliability, thereby raising a concern under Criterion H.  Further, I find that 
this derogatory information under Criterion H has not yet been mitigated by evidence of 
rehabilitation and reformation.  Accordingly, after considering all of the relevant information, 
favorable or unfavorable, in a comprehensive and common-sense manner, I conclude that the 
individual has not demonstrated that granting him an access authorization would not endanger 
the common defense and would be clearly consistent with the national interest.  The individual or 
the DOE may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. § 710.28. 
 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 22, 2012 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 

 
 
United States Department of Energy 

Office of Hearings and Appeals 
    
 
In the Matter of: Personnel Security Hearing ) 
       ) 
Filing Date:  November 28, 2011  ) 

) Case No.: PSH-11-0026 
__________________________________________)     

  
   Issued :  March 27, 2012 
    ______________________ 
 
    Hearing Officer Decision  
    ______________________ 
      
     
Valerie Vance Adeyeye, Hearing Officer:    

 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred 
to as “the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As discussed below, after carefully considering the record before me, 
I have determined that the DOE should not restore the individual’s access authorization at 
this time. 
 
I. Background 
 
The individual works for a DOE contractor and was granted a DOE access authorization 
in 2007 after a Local Security Office (LSO) mitigated some derogatory information, 
including concerns about the individual’s finances. Issues regarding the individual’s 
finances surfaced again in 2010. After two Personnel Security Interviews, one in 2010 
and the other in 2011, failed to resolve the derogatory information regarding the 
individual’s finances, the LSO suspended the individual’s access authorization and 
sought permission to initiate administrative review proceedings.  
   

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a). Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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In October 2011, the LSO sent a letter (Notification Letter) to the individual advising her 
that it possessed reliable information that created a substantial doubt regarding her 
continued eligibility to hold a security clearance. In an attachment to the Notification 
Letter, the LSO explained that the derogatory information fell within the purview of one 
potentially disqualifying criterion set forth in the security regulations at 10 C.F.R. §710.8, 
subsection (l) (hereinafter referred to as Criterion L).2   
 
Upon her receipt of the Notification Letter, the individual exercised her right under the 
Part 710 regulations by requesting an administrative review hearing, and I was appointed 
the Hearing Officer in the case. At the hearing which I conducted, the individual was the 
only witness to testify. Both parties submitted exhibits in the case. The hearing transcript 
in the case will be cited as “Tr.” followed by the relevant page number. 
 
II.      Regulatory Standard 
 
A.             Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring her access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting her eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 
B. Basis for the Hearing Officer’s Decision 
 

                                                 
2  Criterion L relates in relevant part to information that a person has “[e]engaged in any unusual conduct or 
is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security  . . .” 10 C.F.R. § 710.8(l).  
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In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a); Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines). I am instructed 
by the regulations to resolve any doubt as to a person’s access authorization eligibility in 
favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
The LSO recites several allegations to support its reliance on Criterion L in this case: (1) 
a judgment in the amount of $4,477 against the individual; (2) 24 delinquent accounts 
totaling $24,639; (3) the individual’s failure to resolve her financial delinquencies despite 
representations to do so in personnel security interviews; and (4) the individual received a 
$160,000 inheritance between 2007 and 2009 yet during that same period accumulated a 
judgment of $7,440, 11 collection accounts totaling $10,529, and four charge-off 
accounts totaling $9,328. I find that the LSO properly invoked Criterion L in this case 
based on my review of the allegations cited in the Notification Letter.  The individual’s 
failure or inability to live within her means, to satisfy her debts and to meet her financial 
obligations may indicate poor self-control, lack of judgment, or unwillingness to abide by 
rules and regulations, all which call into question her reliability, trustworthiness and 
ability to protect classified information. See Guideline F of the Adjudicative Guidelines.  
 
IV.      Findings of Fact and Analysis 
 
As an initial matter, the individual does not dispute any of the allegations contained in the 
Notification Letter.  Instead, she offers several explanations for her financial plight.  She 
claims that she cared for her father who died of cancer in 2006, that she was not able to 
work as much overtime as she would have liked because she ruptured a disk in her spine, 
and that she had to care for her adult daughter who suffers from aplastic anemia. Tr. at 
12.  She admits, however, that she mismanaged her money and overextended herself 
financially. Id. at 13, 15.  
 
At the hearing, the individual suggested that her 2006 divorce may also have contributed 
to her financial difficulties because she was raising one of her four daughters on her own. 
However, she revealed at the hearing that she received a parcel of land in the divorce 
proceeding from which she took $38,500 in equity to pay her bills. Id. at 32. She also 
admitted that her ex-husband is paying some of her adult daughter’s expenses until the 
daughter receives social security benefits. Id. at 40. The individual also admitted that she 
received an inheritance in the amount of $160,000 in 2007.  Under questioning, the 
individual stated that she had spent the entire $160,000. Id. at 31. Among the items that 
she purchased with her inheritance were $39,000 on a new car, $20,000 on new 
furnishings for a 4,000 square foot house, an undetermined amount for clothing, $13,000 
to rent a house for six months, $11,000 for lawn mowing equipment, $12,000 in 



 4

landscaping materials so her new husband could start a landscaping business, and 
miscellaneous items for one of her daughter’s apartments. Id. at 31-34, 61-63. The 
individual admitted at the hearing that she spent her entire inheritance even though she 
had an outstanding judgment of $7,440 pending against her at the time. Id. at 31, 34-37, 
63.  
 
As for why she did not contact her creditors and attempt to resolve her debts despite 
assuring the LSO that she would do so, the individual provided two explanations. First, 
she claimed that she thought she would be receiving an additional inheritance but it was 
“not coming through.” Id. at 30.  Second, she stated that she had missed a lot of work due 
to her back ailment.  Id. at 28-30.  Implicit in both of these explanations is that she did 
not have the funds to resolve her debts at the time.  
 
The individual claimed at the hearing that she will not incur any more debt; that she will 
not buy anything new; and that she currently does not have any credit cards. Id. at 42. She 
also revealed that four days before the hearing, she filed a Chapter 13 Bankruptcy 
Petition.  Id. at 7-9.3  The individual expects that the Bankruptcy Trustee will propose a 
five-year payment plan so that she can repay her creditors over that time period. Id. at 9. 
However, due to the recency of the bankruptcy filing, no details relating to the process 
were known as of the date of the hearing. The individual testified that it is her intention to 
pay all her debts through the bankruptcy process nevertheless. Id. at 55. She 
acknowledged the DOE Counsel’s concern that she had previously promised the LSO on 
other occasions that she would pay her creditors but had not done so. Id. She tendered 
into the record a monthly budget which she created as part of the credit counseling course 
requirement of her bankruptcy filing. (Ex. G).   
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the individual’s testimony at the hearing. In resolving the 
question of the individual’s eligibility for access authorization, I have been guided by the 
applicable factors prescribed in 10 C.F.R. § 710.7(c)4 and the Adjudicative Guidelines. 
After due deliberation, I have determined that the individual’s access authorization 
should not be restored at this time. I cannot find that restoring the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R. § 710.27(a).  
 
As an initial matter, I am not able to mitigate the individual’s financial problems on the 
bases that the behavior happened so long ago, was infrequent, or occurred under such 
circumstances that it is unlikely to recur. Guideline F at 20 (a).  In fact, the behavior was 
                                                 
3   The DOE provided documents relating to the individual’s Chapter 13 filing after the hearing which 
corroborated the individual’s testimony. 
 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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recent, and spanned from at least 2006 until the present. While the individual did suffer 
several stressors that might have distracted her from attending to her debts in a timely 
manner, it is significant, in my view, that she also inherited $160,000 in 2006, a sum that 
could have been used to resolve all her outstanding debt.  Instead, she spent her 
inheritance largely on purchasing discretionary items.  
 
I also cannot find that the debts the individual incurred were largely beyond her control. 
Guideline F at 20 (b). Instead, it appears that she was living beyond her means when her 
father and daughter became ill in that she was relying on overtime to meet her basic 
expenses. In any event, the $160,000 inheritance made it very much “within her control” 
to pay off all her financial obligations.  
 
As for Guideline F at 20 (c), it is true that the individual recently received counseling for 
her financial difficulties as a pre-condition of filing for bankruptcy. However, it is 
significant that the individual also received credit counseling and developed a budget in 
2007 (Tr. at 36, Ex . F), none of which resolved her financial problems.  In the end, I am 
not able to find that the individual has her financial problems under control when she has 
not yet emerged from the jurisdiction of the bankruptcy court and demonstrated a 
significant period of time living within her means. In our prior cases involving financial 
irresponsibility, Hearing Officers have held that “[o]nce an individual has demonstrated a 
pattern of financial irresponsibility, he or she must demonstrate a new, sustained pattern 
of financial responsibility for a period of time that is sufficient to demonstrate that a 
recurrence of the past pattern is unlikely.” See Personnel Security Hearing, Case No. 
TSO-1048 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010), Personnel 
Security Hearing, Case No. TSO-0746 (2009), Personnel Security Hearing, Case No. 
TSO-0732 (2009).5 Here, there simply is not enough time for me to determine whether 
the individual will remain financially responsible after she has completed being 
monitored by the bankruptcy court for compliance with a repayment plan.6 
 
With regard to Guideline F at 20(d), I cannot find at this time that she has made a good 
faith effort to resolve her debts.  Guideline F at 20(e) is not applicable in this case as the 
individual is not disputing the legitimacy of any of the past due debts. 
 
In the end, I find that the individual has not mitigated the security concerns connected to 
her pattern of financial irresponsibility. 
 
V. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 

                                                 
5 OHA decisions are available on the OHA website at www.oha.doe.gov.  A decision may be accessed by 
entering the case number in the search engine at www.oha.gov/search.htm. 
 
6 In fact, as of the date of the hearing, no repayment plan had been established. If the individual’s belief is 
correct, that repayment period will be five years. 
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presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns at issue. I therefore cannot find that restoring 
the individual’s access authorization will not endanger the common defense and is clearly 
consistent with the national interest. Accordingly, I have determined that the individual’s 
access authorization should not be restored.  The parties may seek review of this Decision 
by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 27, 2012 
 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

United States Department of Energy

Office of Hearings and Appeals

In the matter of Personnel Security Hearing )

                                                 )

Filing Date: November 30, 2011        ) Case No.: PSH-11-0027

)

____________________________________)

                                                          Issued: April 6, 2012    

______________

Decision and Order

 _______________

Robert B. Palmer, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a security

clearance in connection with that employment. In June 2011, the individual was arrested for

Inflicting Corporal Injury on a Spouse or Cohabitant. Because this arrest raised security concerns,
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the local security office (LSO) summoned the individual for an interview with a personnel security

specialist in July 2011. After reviewing the transcript of this Personnel Security Interview (PSI) and

the rest of the individual’s personnel file, the LSO determined that derogatory information existed

that cast into doubt the individual’s eligibility for access authorization. They informed the individual

of this determination in a letter that set forth the DOE’s security concerns and the reasons for those

concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also

informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve

the substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 13 exhibits

into the record of this proceeding. The individual introduced five exhibits and presented the

testimony of three witnesses, in addition to testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY CONCERNS

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraph (l) of the criteria for eligibility for access to classified matter or special nuclear

material set forth at 10 C.F.R. § 710.8.  

Under criterion (l), information is derogatory if it indicates that the individual  “has engaged in any

unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,

coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the

national security.” Such conduct includes, but is not limited to, “criminal behavior.”

10 C.F.R. § 710.8(l). As support for this criterion, the Letter cites the individual’s arrests in June

2011 and March 1998 for Inflicting Corporal Injury on a Spouse or Cohabitant and in 1990 for

Driving Under The Influence of Alcohol, and his admission that in 1996 he was involved in a

physical altercation with a co-worker. The letter also cites the individual’s statements during his July

2011 PSI that he did not strike his live-in girlfriend during the events leading up to the June 2011

arrest, that he was not intoxicated during this incident, and that he had not had any other incidents

of domestic violence since June 2010 other than his June 2011 arrest, all of which are inconsistent

with records obtained from the local police.   

This derogatory information adequately justifies the DOE’s invocation of criterion (l), and raises

significant security concerns. Criminal activity creates doubt about a person’s judgement, reliability

and trustworthiness. By its very nature, it calls into question a person’s ability or willingness to
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comply with laws, rules and regulations. Conduct involving questionable judgement, lack of candor,

or dishonesty can also raise questions about an individual’s reliability, trustworthiness and ability

to protect classified information. See Revised Adjudicative Guidelines for Determining Eligibility

for Access to Classified Information, The White House (December 19, 2005), Guidelines J and E.

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring a security clearance

would compromise national security concerns. Specifically, the regulations compel me to consider

the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the

conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time

of the conduct; the absence or presence of rehabilitation or reformation and other pertinent

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other

relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

At the hearing, the individual attempted to refute, primarily through his testimony and that of his

live-in girlfriend, the allegations set forth in the Notification Letter concerning his prior illegal acts

and his statements during the July 2011 PSI. However, for the reasons set forth below, I did not find

this testimony to be credible. I attribute greater weight to the police report generated subsequent to

the individual’s June 2011 arrest, DOE Exhibit (DOE Ex.) 11, and I find that the individual has not

adequately addressed the security concerns set forth in the Notification Letter. 
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A. The Testimony of the Individual and his Girlfriend

The individual’s girlfriend first testified about her relationship with the individual, stating that she

has been romantically involved with the individual for 23 years, that they have lived together for

almost this entire period of time, that they have two sons, and that they regard themselves as a

family. Hearing Transcript (Tr.) at 39. Although at the time of the hearing they were not sharing the

same house, they saw each other daily and the individual was planning eventually to move back in

with the girlfriend. Tr. at 40.  

The individual testified about the allegations in the Notification Letter that did not directly involve

his girlfriend, and he and his girlfriend both discussed the individual’s 1998 and 2011 arrests.

Regarding his 1990 DUI arrest, the individual said that he was out with several of his friends when

a car in which he was a passenger ended up in a ditch. While his friends attempted to push the

vehicle, the individual got behind the wheel to guide the car back onto the road. The police arrived

at the scene at that point and arrested the individual for DUI. Although the car belonged to his father,

the individual testified that he had not driven the vehicle that evening. The individual ended up

pleading guilty to a lesser offense, and was told that, since he was a minor, his record would be

sealed, and he could “move on.” Tr. at 91-92. 

The individual then testified about his 1996 altercation with a co-worker. He said that he was with

his “technical lead” and the co-worker, and laughed when the lead made a sarcastic remark to the

co-worker. This apparently offended the co-worker, who repeatedly attempted to goad the individual

into a fight throughout the rest of the day. The individual tried to ignore him, but towards the end

of the work day, the individual approached work site security, informed them of the co-worker’s

behavior, and asked for advice. Tr. at 96. The security officer allegedly told the individual that he

did not care what the individual did, as long as he did it offsite, and that the individual should “do

what you got to do.” Tr. at 97. This advice made the individual think that “maybe I got to go do this,”

Tr. at 97, so he left the site, fought the co-worker briefly, returned to the site to gather his belongings,

and then went home. Tr. at 98. The individual was suspended for two days as a result of this incident.

Tr. at 98. 

The testimony of the individual and his girlfriend about the individual’s 1998 and 2011 arrests for

Corporal Injury on a Spouse or Cohabitant  was similar in many respects. The 1998 incident centered

around the individual’s desire to spend the evening out with his friends, and the girlfriend’s wishes

that he remain home with her. Tr. at 42, 101. The girlfriend testified that she blocked the doorway

to prevent the individual from leaving, and the individual attempted to move her. Tr. at 42. During

the ensuing struggle, the girlfriend scratched the individual’s face, and the individual called the
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police. Tr. at 43, 101. According to the girlfriend, when the police came, they arrested both of them

because both received visible, minor injuries during the incident. Tr. at 44. Although the individual

did not strike her, the girlfriend sustained “a bruise or a scratch or something” on her ankle or her

arm.” Id. The charges were subsequently dropped. Tr. at 44, 102.  

Regarding the 2011 arrest, the individual and the girlfriend testified that when she came home from

work one evening, the individual was already home and was working out in the couple’s exercise

room. After realizing that she needed to purchase some items from the store before preparing dinner,

she left, did her shopping, and returned home. Tr. at 47-48, 108. When she returned, the individual

had already left, and she prepared and ate dinner with their two sons. Afterwards, the individual

called their eldest son, and asked him to pick the individual up from a local sports bar, where the

individual had been drinking. Tr. at 48, 109. When the individual got home, he and the girlfriend

started arguing in their bedroom about why he had left without informing her and about his missing

dinner. When the individual tired of the argument and attempted to leave the room, the girlfriend

again blocked the doorway  and refused to allow him to exit. Tr. at 49. The individual insisted that

he was going to leave their home and take their youngest son with him. Tr. at 49, 111. The two

struggled, and the girlfriend fell backwards out of the doorway onto the floor. According to both

witnesses, at no time during this incident did the individual hit her. Tr. at 55, 116. The individual

then remained in the bedroom and closed the door. The girlfriend then called the police because she

was very angry and because the individual threatened to leave with their younger son. Tr. at 50, 55,

111-113. When the police arrived, she said, she told them that they had fought, that the individual

was in the bedroom, and that he had no weapons. When the police knocked on the bedroom door and

the individual failed to answer, the police asked the girlfriend if they could force the door open, and

the girlfriend consented. Tr. at 58. After the police gained entry to the room, they arrested the

individual. 

The girlfriend went on to testify that she had been the aggressor during this incident, as she had been

the aggressor during the incident in 1998, and that the individual was just trying to get away from

her. Tr. at 66. The girlfriend did not want to press charges against the individual, and she informed

the district attorney’s office of this. Tr. at 67. 

B. Analysis

Evaluating this testimony and the record as a whole, I harbor serious doubts about the credibility of

the individual and the girlfriend. The police report detailing the incidents that led up to the

individual’s June 2011 arrest is inconsistent with their testimony in a number of respects. 
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According to the report, the police were dispatched to the individual’s residence, and were told by

the dispatcher that the girlfriend had reported that the individual had punched her in the head and

thrown her to the ground during an argument between them. After the police arrived at the residence,

entered, and asked the girlfriend what had happened, the report quotes the girlfriend as saying “‘My

fiancé punched me in the head two times and knocked me down on the ground. . . . He was trying

to take my seven year old out of the house and he’s drunk.’” The policeman saw fresh bruises and

abrasions on her arms and knees. The girlfriend also allegedly reported that the individual punched

her on the back of the head, and on the right side of her face near her ear. The girlfriend told the

policeman that she had a bump on the back of her head and that she was in pain. 

After the officer forced open the bedroom door, arrested the individual, and took him out to the

squad car, he returned to the house to interview the girlfriend further. According to the report, the

girlfriend said that as soon as the individual entered their bedroom after returning from the

restaurant, he immediately began calling her names and asking her why she was still in the house.

The girlfriend did not want to argue with the individual, but he continued to swear at her and

threatened to take their younger son away from the home. The girlfriend allegedly told the policeman

that she was afraid that the individual was too intoxicated to properly care for their son or to drive.

Consequently, she sent the son upstairs to the room of the older son. This angered the individual,

who then grabbed her hair, punched her on the back of her head near the left side, and punched her

a second time on the right side of her head. According to the report, when this second punch landed,

she lost her vision for a moment, and thought that she was going to pass out. The individual grabbed

her neck and told her that she was not going to tell him what to do with their son. When the

individual released her and left the room to call out to their sons, the girlfriend called the police.

When the individual realized that she was doing this, he went back into the bedroom, closed the door

and locked himself inside. The policeman asked the girlfriend if the individual had been physically

abusive to her in the past, and the girlfriend said that he had done “‘this same thing to me two nights

ago on the fifteenth.’” She pointed out bruises on her arms that she claimed the individual caused

on that date. 

The officer also spoke to the older son about what he heard during these events. According to the

report, the son said that he was aware of the individual’s abusive behavior, and that when he returned

with the individual from the restaurant that evening he heard the individual cursing at his mother.

Several moments later, the son heard “bumping” sounds that he believed was his mother bumping

into the walls and the bedroom door, and he heard the individual’s voice changing in a manner that

led him to believe that his father was being physical with his mother. 

Understandably, a substantial portion of the evidence presented by the individual during this

proceeding was directed at attacking the credibility of this report. The girlfriend testified that the
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3 Moreover, according to the police report, the girlfriend also told the police dispatcher that the

individual punched her in the head. DOE Ex. 11 at 4.

police report was not accurate in that the individual did not punch her, did not throw her to the floor,

and did not tell the police that the individual was drunk or that he had been physically abusive with

her in the past. Tr. at 61-66. She further claimed that, contrary to the impression conveyed by the

report, it was she, and not the individual, who was the aggressor during this incident. She attempted

to explain some of these discrepancies by speculating that the policeman may have misinterpreted

her statements. For example, instead of being punched in the head and being knocked to the ground,

she testified that she told the police that she had been pushed to the ground and hit in the head when

she fell backwards. Tr. at 62. The individual testified that the report was “not at all” accurate, and

that he did not hit his girlfriend. Tr. at 116, 119. Furthermore, the individual submitted a written

statement from his older son in which he said that he was not aware of his father’s allegedly abusive

behavior, that he did not hear bumping sounds on the night in question that he believed were caused

by his mother bumping into walls and the door, and that he did not hear his father’s voice change

as if he was being physical with his mother. Individual’s Exhibit B. 

Nevertheless, I find the police report to be more credible than the testimony and other evidence

presented by the individual. As an initial matter, the report described the officer’s actions and

observations in considerable detail. For example, the report states that the bedroom was in the

“northwest portion of the home,” that the officer kicked open the bedroom door with his right foot,

and that he “placed three pairs of handcuffs on [the individual] and ensured they were double locked

for his safety.” DOE Ex. 11 at 4-5. It is difficult to imagine that the officer would be so meticulous

regarding peripheral matters, yet so careless in documenting the most important parts of the report:

the actions and statements of the parties involved. As previously stated, the individual’s girlfriend

suggested that the officer may have misinterpreted her statements. However, neither she nor the

individual could adequately explain how the officer could reasonably derive the conclusion that the

individual punched the girlfriend in the back of her head near the left side, and punched her a second

time on the right side of her head, causing her to lose her vision momentarily, from her alleged reply

to the officer that she was pushed to the floor and hit her head as she was falling backwards. 3 

I am therefore left with the conclusion that either the officer deliberately falsified his report, or that

the individual provided false information during the 2011 PSI and at the hearing, and his girlfriend

was also less than totally forthcoming during her testimony. Whereas there is no readily discernable

reason for the officer to file a false report, the incentive for the individual and his family to provide

false or misleading information is compelling and evident: the maintenance of the individual’s access

authorization and the avoidance of the possible consequences of the loss of that authorization.     
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There are other reasons to question the credibility of the individual and his girlfriend. Whereas the

girlfriend indicated at the hearing that she did not tell the police that the individual struck her, during

his 2011 PSI, the individual stated that “she called the cops and told ‘em that I was hitting her.” DOE

Ex. 12 at 35. Furthermore, there are other instances in which the individual has been less than totally

forthcoming in his communications with the DOE. In Questionnaires for National Security Positions

(QNSPs) executed by the individual in 2005, 2008 and 2010, the individual failed to disclose his

1990 DUI arrest despite having been asked on each occasion if he had ever been arrested for any

offense pertaining to alcohol or drugs. The final two omissions occurred despite having been

informed during a 2006 PSI that he was required to report the arrest on his QNSPs. DOE Ex. 12 at

178-183. During that same 2011 PSI, the individual stated that he was not disciplined as a result of

the 1996 altercation with a co-worker. However, as previously stated, at the hearing the individual

testified that he was suspended for two days. 

Based on the foregoing, I cannot conclude that the individual has adequately addressed the security

concerns under criterion (l) raised in the Notification Letter concerning his illegal acts and false

statements. In an attempt to demonstrate that further incidents of domestic violence were unlikely,

the individual and his girlfriend both testified about the counseling they have received and the

improvements in their relationship that have resulted. He also presented the testimony of the

Employee Assistance Program psychologist associated with his employer to that same general effect.

Tr. at 8-24. However, my lack of confidence in the veracity of the individual and his girlfriend

lessens the weight that I can justifiably attribute to their testimony about their counseling and its

benefits. Moreover, even if I was to assume that the two testified truthfully in this regard, the period

of domestic calm of approximately eight months between the 2011 arrest and the date of the hearing

is not sufficient to convince me that future incidents of domestic violence are unlikely. This is

especially true given the fact that there have been repeated instances of violence over a 13 year

period. Finally, for the reasons previously discussed, I conclude that the individual was not being

truthful during the 2011 PSI and at the hearing, when he stated that he did not punch his girlfriend

during the incident that led to his arrest, and when he indicated in the PSI that he did not engage in

any incidents of domestic violence between June 2010 and his June 2011 arrest. The police report

indicates that there was another such incident two days prior to the arrest. 

V. CONCLUSION

For the reasons set forth above, I find that the individual has not successfully addressed the DOE’s

security concerns under criterion (l). I therefore conclude that he has not demonstrated that restoring

his access authorization would not endanger the common defense and would be clearly consistent

with the national interest. Accordingly, I find that the individual’s security clearance should not be
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restored at this time. The individual may seek review of this Decision by an Appeal Panel under the

procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: April 6, 2012
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Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX, (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should not restore the Individual’s access authorization at this time.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization since 
2006.  DOE Ex. 10.  During a routine reinvestigation in connection with the Individual’s security 
clearance, the Local Security Office (LSO) received potentially derogatory information, which 
prompted the LSO to refer the Individual to a DOE consultant-psychiatrist (“the DOE 
Psychiatrist”) for an evaluation.  The DOE Psychiatrist evaluated the Individual in September 
2011 and issued a report.  DOE Ex. 11.  After reviewing the Individual’s personnel security file, 
the LSO informed the Individual in an October 2011 Notification Letter that there existed 
derogatory information that raised security concerns under 10 C.F.R. § 710.8 (h) (Criterion H).  
See Notification Letter, October 14, 2011.  The Notification Letter also informed the Individual 
that she was entitled to a hearing before a Hearing Officer in order to resolve the security 
concerns.  Id.      

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded her request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced 16 exhibits into the record and presented the testimony of one 
witness, the DOE Psychiatrist.  DOE Exs. 1-16. The Individual, represented by counsel, 
presented her own testimony, as well as the testimony of her significant other, her supervisor, 
three co-workers, and a forensic psychiatrist (“the Individual’s Psychiatrist”), who evaluated the 
Individual for the purposes of providing expert testimony in this proceeding.  The Individual also 
tendered 20 exhibits.  Indiv. Exs. A-T.   See Transcript of Hearing, Case No. PSH1-11-0028 
(cited herein as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III.  FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criterion H  
 

1. The Individual’s Mental Health Condition and Related Facts  
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The pertinent facts in this case are as follows.  The Individual met and married her first husband 
in 1991 and they had one son together.  DOE Ex. 11 at 3.  Shortly after her son’s birth, the 
Individual sought counseling due to problems in her marriage and was ultimately prescribed an 
antidepressant medication, Prozac.  Id. at 3-4.  The Individual participated in counseling 
periodically from 1991 to 1995.  Id.  The Individual and her first husband divorced in 1996, after 
which the Individual’s depression increased and she experienced suicidal thoughts.  Id. at 4.  In 
1997, the Individual’s primary care physician diagnosed her with depression and again 
prescribed Prozac, which the Individual continued taking until approximately 2005.  Id. at 4-5.  
In mid-2005, the Individual’s physician diagnosed her with chronic depression, discontinued the 
Individual’s use of Prozac, and prescribed another antidepressant, Effexor.  Id. at 5.  
 
The Individual moved to another state in mid-2005.  She met her second husband in mid-2006 
and they married six months later, despite having a very turbulent relationship.  Id. at 6.  A few 
months later, the Individual’s teenaged son moved out of state permanently to live with his 
father.  Id.  The Individual’s depression increased and she sought treatment from a psychiatrist 
(“Treating Psychiatrist 1”), who increased the dosage of Individual’s Effexor prescription.  Id.  
Shortly thereafter, the Individual divorced her second husband and moved back to her home 
state.  Id.  In August 2007, the Individual met with her physician and expressed concerns 
regarding the effectiveness of the Effexor.  Id.  The physician discontinued the Effexor and 
replaced it with another antidepressant, Lexapro, as well as a sleeping aid, Trazodone.  Id.  The 
Individual did not tolerate this change well; she experienced withdrawal symptoms and suicidal 
thoughts.  Id. at 7.  Within days, the Individual attempted suicide by taking an overdose of 
Trazodone.  Id.  The Individual was briefly hospitalized following her suicide attempt and, upon 
her release, began attending an intensive outpatient treatment program and meeting with a 
psychiatrist (“Treating Psychiatrist 2”) as part of the program.  Treating Psychiatrist 2 diagnosed 
the Individual with Bipolar Disorder, discontinued the Individual’s Lexapro and Trazodone, and 
prescribed three mood stabilizers – Lamictal, Lithium, and Topamax.  Id. at 8-9.  The Individual 
met with Treating Psychiatrist 2 daily during the one-week treatment program, and then once or 
twice for medications management until early 2008.  Id. at 9.   
 
Over the next two years, the Individual moved between her home state and her second husband’s 
home state several times, which resulted in her switching back and forth between the two treating 
psychiatrists.  Consequently, the Individual’s diagnosis and medications changed with each 
move.  For example, in September 2007, one month after her suicide attempt, the Individual 
restarted treatment with Treating Psychiatrist 1, who disagreed with the Bipolar Disorder 
diagnosis by Treating Psychiatrist 2 and adjusted the Individual’s medications by discontinuing 
the mood stabilizer Lamictal and prescribing to the Individual a new antidepressant, Celexa.  Id.  
One month later, she moved again and saw Treating Psychiatrist 2, who disagreed with Treating 
Psychiatrist 1’s diagnosis and adjusted the Individual’s medication regimen by discontinuing the 
Celexa and prescribing a different antidepressant, Wellbutrin.  Id. at 10.  In February 2008, after 
the Individual moved again in order to attempt to reconcile with her second husband, she once 
again sought treatment from Treating Psychiatrist 1, who altered her medication regimen, 
discontinuing the Wellbutrin and lithium, and adding Abilify, a medication approved as an 
antipsychotic and antidepressant add-on.  Id.   
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The Individual remarried her second husband in August 2008.  Id.  In November 2008, the 
Individual was evaluated by a DOE consultant-psychiatrist as part of a routine background 
investigation in connection with her security clearance.  Id. at 10-11.  The DOE consultant-
psychiatrist diagnosed the Individual with Dysthymic Disorder and Major Depressive Disorder, 
in sustained full remission.  Id. at 10; see also DOE Ex. 12.   The DOE consultant-psychiatrist 
further concluded at that time that the Individual did not have an illness or condition which 
causes, or may cause, a significant defect in judgment or reliability.  Id.  The Individual’s 
marriage deteriorated over the next year and, in September 2009, she and her second husband 
divorced for the second time.  Id. at 11.  The Individual continued seeing Treating Psychiatrist 1 
and her medications remained stable.  Id.  She sees Treating Psychiatrist 1 approximately every 
six months for medications management.  Id.  She has not engaged in psychotherapy or other 
counseling.  Id. 
 
In April 2011, the Individual was subject to another reinvestigation regarding her security 
clearance.  Id. at 12; see also DOE Ex. 14.  In connection with this reinvestigation, the 
Individual’s second husband was interviewed by an Office of Personnel Management (OPM) 
investigator.  Id.  The Individual’s second husband initially gave favorable testimony regarding 
the Individual and stated that he considered her to be mentally and emotionally stable.  Id.  
However, the next day, he contacted the OPM investigator, recanted his testimony from the 
initial interview, and made several derogatory allegations as to the Individual’s mental and 
emotional stability, as well as her general character and trustworthiness.  Id.  Several months 
later, the Individual’s second husband submitted to several prominent figures, both within DOE 
and in the public at large, a rambling, largely incoherent 55-page memorandum in which he 
makes several inflammatory accusations regarding the Individual’s character, conduct, and 
mental state.  Id. at 12; see also DOE Ex. 13.  Because the memorandum contained potentially 
derogatory information regarding the Individual’s mental condition, the LSO referred her to the 
DOE Psychiatrist for an evaluation.  DOE Ex. 11.   
 
Following the September 2011 evaluation, the DOE Psychiatrist diagnosed the Individual with 
Borderline Personality Disorder, a disorder which has caused a significant defect in the 
Individual’s judgment in the past.2  Id. at 14-18.  The DOE Psychiatrist further noted that the 

                                                 
2 The American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, 
Text Revision (2000) (DSM-IV-TR) defines Borderline Personality Disorder as follows:  
 

A pervasive pattern of instability of interpersonal relationships, self-image, and affects, and marked impulsivity 
beginning in early adulthood and present in a variety of contexts, as indicated by five (or more) of the following:  

 
(1) frantic efforts to avoid real or imagined abandonment;  
(2) a pattern of unstable and intense interpersonal relationships characterized by alternating between extremes of 
idealization and devaluation;  
(3) identity disturbance: markedly and persistently unstable self-image or sense of self;  
(4) impulsivity in at least two areas that are potentially self-damaging (e.g., spending, sex, substance abuse, 
reckless driving, binge eating);  
(5) recurring suicidal behavior, gestures, threats, or self-mutilating behavior;  
(6) affective instability due to a marked reactivity of mood (e.g., intense episodic dysphoria, irritability, or 
anxiety usually lasting a few hours and only rarely more than a few days);  
(7) chronic feelings of emptiness;  
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Individual’s prognosis is “only fair, since she has had a very difficult childhood history, a pattern 
of dysfunctional personal relationships that worsened after her 2008 evaluation by [a DOE 
consultant-psychiatrist], and a continued reluctance to address her issues in psychotherapy.”  Id. 
at 18. 
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h); see also Adjudicative Guidelines, Guideline I, ¶ 27.  It is well-established 
that a diagnosis of a mental health disorder raises security concerns under Criterion H.  See id.,   
Personnel Security Hearing, Case No. TSO-0903 (2010); Personnel Security Hearing, Case No. 
TSO-0880 (2010).3 Based on the DOE Psychiatrist’s opinion that the Individual meets the 
criteria for Borderline Personality Disorder, I find that the LSO properly invoked Criterion H.   
 
B. Whether the Individual Has Mitigated the Security Concerns  
 
At the hearing, the Individual generally did not dispute the facts cited above, but did disagree 
with the DOE Psychiatrist’s diagnosis.  The Individual and her witnesses testified regarding the 
Individual’s mental condition and her mental and emotional stability.   
 
The Individual testified in detail regarding her family background, her mental health issues, and 
the treatment she has sought.  Tr. at 106-33; 137-41.  According to the Individual, she grew up in 
a “very tense” household, surrounded at times by physical and verbal abuse.  Tr. at 108.  She 
speculated that her difficult upbringing may have contributed to her marrying her first husband 
so young and staying with her second husband for so long, despite the many problems in that 
marriage.  Id.  The Individual acknowledged her past issues with depression, but noted that she 
sought psychiatric treatment to manage her condition and has been compliant in taking the 
medications prescribed to her.  Tr. at 113-18, 129.  According to the Individual, her mental 
condition has been stable since her August 2007 suicide attempt.  Tr. at 129-30.  She continues 
seeing Treating Psychiatrist 1 for medication management and takes her medications as directed.  
Tr. at 131-32.  She acknowledged that she has not yet engaged in psychotherapy, but will do so 
in the near future if necessary to retain her security clearance.  Tr. at 130, 145; see also Indiv. 
Ex. T (note from Individual’s counsel indicating that the Individual has selected a therapist and 
scheduled her first appointment).  However, she did note that she does not believe that she needs 
therapy at this time, although there are “things [she] can work on.”  Tr. at 145. The Individual’s 
testimony regarding her treatment was corroborated by her significant other, who testified that 

                                                                                                                                                             
(8) inappropriate, intense anger or difficulty controlling anger (e.g., frequent displays of temper, constant anger, 
recurrent physical fights);  
(9) transient, stress-related paranoid ideation or severe dissociative symptoms.   

 
DSM-IV-TR at 710.  
 
3 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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the Individual continues to meet with her psychiatrist and that she is “very consistent” in taking 
her medications.  Tr. at 79, 94-97.  The Individual’s work colleagues also testified that they are 
aware that the Individual sees a psychiatrist and takes medications to manage a mental health 
condition.  Tr. at 19, 41, 50.    
 
The Individual testified that she currently feels stable and happy.  Tr. at 133.  She has a good 
relationship with her first husband and is satisfied with their partnership in parenting their son.  
Tr. at 64, 104.  She has also limited contact with members of her family that caused her stress 
and sadness and has cut off all contact with her second husband.  Tr. at 74, 109, 122.  The 
Individual is currently in a stable, calm and loving relationship with her significant other.  Tr. at 
65, 126.  She is also very close to her coworkers and can rely on them for support, if necessary.  
Tr. at 151.  Regarding the Individual’s mental and emotional state, the Individual’s significant 
other testified that the Individual has never behaved in a way that would cause him to question 
her judgment or emotional state.  Tr. at 71-72.  He further stated that the Individual reacts 
appropriately to stressful or difficult situations.  Tr. at 98.  This sentiment was echoed by the 
Individual’s work colleagues, who testified that the Individual has never let her personal 
problems affect her work and has always demonstrated sound judgment on the job.  Tr. at 20, 24, 
30, 32, 41, 47-48, 57.   
 
Based on the foregoing, it is clear that the Individual readily acknowledges the fact that she has a 
mental health condition that requires treatment and has taken steps to manage that condition.  
Her personal life is much more stable than it has been in many years, since she has eliminated 
contact with her second husband and entered into a new, more peaceful relationship with her 
significant other.  She has also managed to perform well and exercise good judgment at work, 
regardless of the varying degrees of upheaval in her personal life over the last several years.  
These factors mitigate, to some degree, the concerns raised by the Individual’s mental state.  
Nonetheless, I cannot conclude that, at this time, the risk of the Individual experiencing a severe 
episode of depression or mental instability in the future is low enough to warrant restoration of 
her security clearance.   
 
There is significant disagreement among the mental health experts in this case regarding the 
Individual’s diagnosis and prognosis. The Individual’s Psychiatrist, after evaluating the 
Individual and reviewing her background, diagnosed her with Depression, which he believes is 
“now under control.”  Tr. at 161.  He noted that the Individual has been able to overcome a 
difficult childhood and troubled relationships and has become independent and successful.  Tr. at 
162.  He disagreed with the DOE Psychiatrist’s diagnosis of Borderline Personality Disorder, 
noting that a diagnosis of Borderline Personality Disorder is difficult to make after only 
evaluating an individual once.  Tr. at 161.  The Individual’s Psychiatrist stated that the Individual 
had recently been administered the Minnesota Multiphasic Personality Inventory-2 (MMPI-2), a 
personality assessment tool commonly used in the mental health field, which indicated that the 
Individual has some personality “traits or qualities,” but they are not indicative of a personality 
disorder.  Tr. at 164, 172; see also Indiv. Ex. A (results from Individual’s January 2012 MMPI-
2).  The Individual’s Psychiatrist stated that although he believes the Individual’s Depression is 
“under control,” and that she is currently stable, she could benefit from psychotherapy.  Tr. at 
166.  He opined that, if the Individual engages in therapy in the future and continues seeing her 
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treating psychiatrist, her prognosis is good.  Tr. at 185-86.  However, without therapy, the 
Individual’s prognosis was only fair.  Tr. at 186.   
 
Having heard the hearing testimony, including that of the Individual’s Psychiatrist, the DOE 
Psychiatrist did not change his diagnosis of Borderline Personality Disorder.  Tr. at 211.  As an 
initial matter, the DOE Psychiatrist explained that the difference between Borderline Personality 
Disorder, a personality disorder, and Depression, a mood disorder, is important because 
personality disorders are more long-standing disorders that are slower to respond to treatment.  
Tr. at 215-16, 233-36.  Borderline Personality Disorder can also be more disruptive because it is 
a condition that is susceptible to rapid onset in times of stress.  Tr. at 235.  Major depressive 
disorders, on the other hand, are more easily treated and tend to respond well to medications.  Tr. 
at 234.  In this case, the DOE Psychiatrist determined that the Individual met each of the nine 
criteria for Borderline Personality Disorder and found that the Individual’s symptom profile was 
“pretty typical” for the disorder.  Tr. at 201-03, 206.  The DOE Psychiatrist acknowledged that 
he considered to some extent the information provided by the Individual’s second husband, but 
indicated that he would have made the same diagnosis absent that information based on the 
Individual’s background.  Tr. at 208, 237.  The DOE Psychiatrist described the Individual’s 
prognosis as “only fair.”  Tr. at 214-16.  He noted as positive factors the fact that the Individual 
appeared to be doing well and was in a stable relationship.  Tr. at 214.  However, the DOE 
Psychiatrist remained concerned about how stress might affect the Individual’s mental state.  Id.  
He opined that the Individual can be rehabilitated, but she needs “a year or two” of 
psychotherapy.  Tr. at 226-27.  The DOE Psychiatrist concluded that, as of the hearing, the 
Individual had a “moderate risk” of experiencing a “severe episode of suicidality or abnormal 
thinking,” adding that stress increases the risk.  Tr. at 236.  
 
After considering the hearing testimony and reviewing the record as a whole, I cannot conclude 
at this time that the Individual has mitigated the Criterion H concerns cited in the Notification 
Letter.4  The Individual has a long-standing history of a mental health condition, including a 
2007 suicide attempt.  The changes that the Individual has made in her personal life, including 
reducing or eliminating contact with people who caused her stress or otherwise brought turmoil 
to her life, are positive factors.  The fact that she has sought treatment from psychiatrists in the 
past, and has been compliant in taking the medications prescribed to her, is also to her benefit.  
However, the Individual’s lack of participation in psychotherapy as of the date of the hearing is 
of concern, particularly given that the DOE Psychiatrist and the Individual’s Psychiatrist agree 
that therapy is indicated in the Individual’s case.  In addition, there have been significant 
disagreements among mental health professionals regarding the Individual’s diagnosis, not only 
during this proceeding, but also in her treatment history.  As noted by the DOE Psychiatrist, the 
distinction is important because the conditions with which the Individual has been diagnosed are 

                                                 
4 The Adjudicative Guidelines set forth several conditions which may serve to mitigate security concerns associated 
with an individual’s mental or psychological condition.  Those conditions include: “(a) the identified condition is 
readily controllable with treatment, and the individual has demonstrated ongoing and consistent compliance with the 
treatment plan; (b) the individual has voluntarily entered a counseling or treatment program … and the individual is 
currently receiving counseling or treatment with a favorable prognosis by a duly qualified mental health 
professional; [and] (c) [a] recent opinion by a duly qualified mental health professional … that an individual’s 
previous condition is under control or in remission, and has a low probability of recurrence or exacerbation.”  See 
The Adjudicative Guidelines, Guideline I, ¶ 29.    
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very different and carry different prognoses.  The uncertainty regarding the Individual’s 
diagnosis raises some doubts regarding the appropriateness and efficacy of the Individual’s 
treatment regimen.  Nonetheless, regardless of the dispute as to the Individual’s diagnosis, the 
DOE Psychiatrist and the Individual’s Psychiatrist agreed at that hearing that, without having 
undergone psychotherapy, the Individual’s prognosis was only fair.  In light of these facts, I 
agree with the opinion of the DOE Psychiatrist that the Individual’s risk of experiencing a future 
episode causing a defect in her judgment or reliability remains elevated.             
 
Based on the foregoing, I find that the Individual has not presented adequate evidence of 
rehabilitation and reformation from a mental illness or condition which causes or may cause a 
significant defect in her judgment or reliability.  Therefore, I cannot conclude that she has 
mitigated the Criterion H concerns cited in the Notification Letter.   
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criterion H of the Part 
710 regulations.  I also find that the Individual has not presented sufficient information to resolve 
those concerns.  Therefore, I cannot conclude that restoring the Individual’s suspended DOE 
access authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should not restore the Individual’s access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: February 29, 2012  
 
 
 
 
 
 
 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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Decision and Order

 _______________

Robert B. Palmer, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should be restored. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a security

clearance in connection with that employment. A routine reinvestigation of the individual  revealed

information concerning his finances that raised security concerns, and the local security office (LSO)
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summoned the individual for an interview with a personnel security specialist in August 2011. After

reviewing the transcript of this Personnel Security Interview (PSI) and the rest of the individual’s

personnel security file, the LSO determined that derogatory information existed that cast into doubt

the individual’s eligibility for access authorization. They informed the individual of this

determination in a letter that set forth the DOE’s security concerns and the reasons for those

concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also

informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve

the substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 17 exhibits

into the record of this proceeding and the individual introduced 22 exhibits and presented the

testimony of his ex-wife, his ex-landlord, a friend, and his girlfriend, in addition to testifying himself.

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY CONCERNS

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraph (l) of the criteria for eligibility for access to classified matter or special nuclear

material set forth at 10 C.F.R. § 710.8.  

Under criterion (l), information is derogatory if it indicates that the individual  “has engaged in any

unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,

coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the

national security.” Such conduct includes, but is not limited to, “a pattern of financial

irresponsibility.” 10 C.F.R. § 710.8(l). As support for this criterion, the Letter alleges that the

individual currently has outstanding collection accounts totaling $30,928.94 due to 16 creditors, that

he is currently over 120 days delinquent on repaying his student loans, with a past due balance of

$1,536, that he has two charged-off accounts totaling $12,690, that he currently owes $9,700 in back

state and federal taxes and has previously had his wages garnished to pay back taxes, and that he has

failed to repay four of his creditors despite having promised the DOE that he would do so. 

This derogatory information adequately justifies the DOE’s invocation of criterion (l), and raises

significant security concerns. An individual who is financially overextended is at risk of having to

engage in illegal activity to generate funds. See Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information, The White House (December 19, 2005) (Adjudicative

Guidelines), Guideline F.  
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III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring a security clearance

would compromise national security concerns. Specifically, the regulations compel me to consider

the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the

conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time

of the conduct; the absence or presence of rehabilitation or reformation and other pertinent

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other

relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

The Adjudicative Guidelines set forth factors that could mitigate security concerns raised by

allegations of financial irresponsibility. Among those factors are “the conditions that resulted in the

financial problem were largely beyond the person’s control (e.g. loss of employment, a business

downturn, unexpected medical emergency, or a death, divorce or separation), and the individual

acted responsibly under the circumstances,” and “the individual initiated a good-faith effort to repay

overdue creditors or otherwise resolve debts.” Adjudicative Guidelines, Guideline F, ¶ 20(b), (d).

After reviewing the testimony at the hearing and the record in this matter as a whole, I find that both

of these factors apply to the case at hand. 
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3 There was no court order of support entered as a result of the divorce. According to the ex-wife,

the individual made these payments voluntarily, on an as-needed basis. Tr. at 18, 23. 

4 Of the remaining six collection or charged off accounts, four appear to have been sold to a new

creditor and are listed twice in the Notification Letter, the individual is actively disputing a fifth, and

he contacted the sixth alleged creditor, who informed the individual that it did not have a record of

his account. The individual testified that he was also unaware of what this alleged debt was for. Tr.

at 70.    

There is substantial evidence in the record indicating that the individual’s financial dilemma was

caused in large part by his divorce, which was finalized in 2007, and by his adherence to the terms

of a lease he signed in 2009 during his cohabitation with another woman. The individual’s ex-wife

testified that from October 2005, when the couple separated, until 2011, the individual paid her an

average of $500.00 per month in combined spousal and child support for herself and their eight-year

old son. Hearing Transcript (Tr.) at 16-19. 3 The payments stopped, at least temporarily, in 2011

because the individual began to concentrate on paying off his overdue bills. Tr. at 19. For a period

of time after their separation in 2005, the individual was paying both her rent and his own housing

expenses. Tr. at 17. 

In 2009, the individual began cohabiting with a woman with ten children. The individual’s ex-

landlord testified that in February of that year, the individual and the woman signed a one-year lease

on a house where they all lived, with a monthly rent of $1,800.00. Tr. at 34, 36. Although problems

in the relationship caused the individual to move out of the house that July, he continued to make

payments of approximately $1,300 per month until the lease expired the following year. Tr. at 37.

Consequently, for a period of time, the individual was paying approximately $500 per month to his

ex-wife and $1,300 per month to his ex-landlord, in addition to having to cover his own living

expenses. According to the individual, this made paying his bills “almost impossible.” Request for

Administrative Review at 2. 

Based on the testimony at the hearing, I find that the individual acted responsibly under trying

financial circumstances. In addition to the above, his friend testified that the individual did not use

his income to live extravagantly. Tr. at 55. Instead, the individual supported his ex-wife and son,

fulfilled his legal obligation to his ex-landlord, and later began paying off his debts.   

At the hearing, the individual testified that as a result of this effort to resolve his indebtedness, he

has fully paid off 10 of the 18 collection accounts and charged off accounts alleged in the

Notification Letter, and is in the process of paying off two others. Tr. at 62-80. 4 The individual

further stated that he has been in contact with the IRS, with state tax authorities, and with the creditor
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who holds his student loans. He has begun making payments to the IRS and to the state, and has

arranged a payment schedule for his student loans. Tr. at 97; Individual’s Exhibit 18. I have

thoroughly examined the comprehensive documentation submitted by the individual, including

statements from creditors, cancelled checks, and credit reports, and have determined that his

testimony about his repayment efforts is accurate. Finally, the individual testified that, with the

exception of his two largest debts, for his student loans and for a vehicle that was repossessed, he

anticipates that he will be debt-free within one year, and that the circumstances that led to his

financial dilemma were unique and unlikely to recur. Tr. at 97, 102. 

After the hearing, the individual submitted a projected budget for 2012, showing his monthly income

of $4,076.00 and projected expenses, including payments to creditors, for each month. Individual’s

Exhibit 22. The exhibit shows a surplus for each month, ranging from $2,415.00 to $3,840.00. I

therefore conclude that the individual has the resources to repay his creditors and to return to good

financial health.   

V. CONCLUSION

As set forth above, I find that the individual’s financial problems were largely caused by factors that

were beyond his control, that he acted responsibly under the circumstances, and that he has made a

concerted and largely successful effort to resolve his indebtedness. I further conclude that these

mitigating factors are sufficient to address the serious security concerns under criterion (l) that are

set forth in the Notification Letter. I therefore conclude that the individual has demonstrated that

restoring his access authorization would not endanger the common defense and would be clearly

consistent with the national interest. Accordingly, I find that the individual’s security clearance

should be restored. The DOE may seek review of this Decision by an Appeal Panel under the

procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: March 21, 2012



 
 
*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should not grant the individual 
access authorization at this time.2   

 
I.  BACKGROUND 

 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual is an employee of a DOE contractor and an applicant for an access authorization.  On 
a Questionnaire for National Security Positions (QNSP), the individual disclosed that he had been 
charged with sexual penetration of a minor in 2003 and possession of marijuana in 1997.  Exhibit 9.  
A Local Security Office (LSO) summoned the individual for an interview (PSI) with a personnel 
security specialist on April 6, 2011.  Exhibit 10.  After the PSI, the LSO referred the individual to a 
local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored 
evaluation. The DOE psychiatrist prepared a written report, setting forth the results of that 
evaluation, and sent it to the LSO. Exhibit 4. Based on this report and the rest of the individual’s 
personnel security file, the LSO determined that derogatory information existed that cast into doubt 
the individual’s eligibility for access authorization. The LSO informed the individual of this 
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determination in a letter that set forth the DOE’s security concerns and the reasons for those 
concerns.  Exhibit 1.  The Notification Letter also informed the individual that he was entitled to a 
hearing before a hearing officer in order to resolve the substantial doubt concerning his eligibility for 
an access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the hearing officer. The DOE introduced eleven exhibits into the record of this 
proceeding. The individual introduced three exhibits, and presented the testimony of five witnesses, 
in addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Part 710 regulations require that I “make specific findings based upon the record as to the validity of 
each of the allegations” in the Notification Letter.  10 C.F.R. § 710.27(c).  In this case, the Notification 
Letter cites Section 1072 of the National Defense Authorization Act for Fiscal Year 2008, otherwise 
known as the Bond Amendment, as well as paragraphs (f), (h), (k), and (l) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Exhibit 1.  I address 
below the validity of the allegations set forth in the Notification Letter in support of the cited 
criteria. 

 
A. Criteria Set Forth at 10 C.F.R. § 710.8 

 
1.  Criterion (f) 

 
Under criterion (f),3 the Notification Letter alleges that the individual stated, in the QNSP and PSI 
referenced above, that he had not illegally used prescription drugs, that he had not tested positive for 
illegal drugs other than one time in 1997, and that he had never used inhalants.  Exhibit 1 at 3-4.  
The LSO further cites, also under criterion (f), October 2009 medical records reflecting that the 
individual had illegally used oxycodone and had tested positive for opiates, and alleges that the 
individual admitted, during his interview with the DOE psychiatrist, to inhaling gas fumes.  Id.  
However, I do not find all of these allegations to be valid. 
 
While the individual did state in his QNSP and PSI that he had not illegally used prescription drugs, 
Exhibit 9 at 11; Exhibit 10 at 173, 336-67, the cited portions of the PSI do not contain statements by 
the individual that he had never tested positive for illegal drugs other than in 1997 or that he never 
used inhalants.  Rather, the individual was asked, in the context of a discussion of his one-time 
positive workplace drug test for marijuana, whether he had used “marijuana on any other occasion at 
work,” and then asked whether he had “ever tested positive other than this one time?”  The 
individual responded no to the first question, and to the second responded, “this is the only time.”  
Exhibit 10 at 151. 4  As for inhalants, the individual was asked questions in the PSI about his use of a 

                                                 
3 Paragraph (f) defines as derogatory information that an individual has an has “[d]eliberately misrepresented, 

falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or 
National Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral 
statements made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization, or proceedings conducted pursuant to §710.20 through §710.31.”  10 C.F.R. § 708.8(f).   

 
4 Though the cited portion of the PSI appears to have been discussing marijuana specifically, elsewhere in the 
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long list of substances, including the question, “Glues, paints, huffing?[,]” to which the individual 
answered “no.” Id. at 171-74.  
 
Given the ambiguous context of both questions, and the individual’s actual responses, I find that 
these allegations in the Notification Letter, that the individual “stated that he has never used 
inhalants” and “stated that the only time he ever tested positive for illegal drugs was after a 1997 
arrest,” mischaracterize the statements of the individual in the PSI.  Nonetheless, because the record 
does contain evidence, discussed in more detail below, that the individual illegally used prescription 
drugs, despite his statements to the contrary in his QNSP and PSI, there is ample basis for concern in 
this case under criterion (f). 

 
 2.  Criterion (h) 

 
Under criterion (h),5 the Notification Letter cites the conclusion of the DOE psychiatrist that the 
individual met the Diagnostic and Statistical Manual of Mental Disorders IV-TR (DSM-IV-TR) 
criteria for both Opioid Dependence and Mixed Personality Disorder.  Exhibit 1 at 4.  In her report, 
the DOE psychiatrist concluded that the individual had “a mental illness and/or condition, Opioid 
Dependence Coexisting with Mixed Personality Disorder, which causes or may cause a significant 
defect in judgment or reliability.”  Exhibit 4 at 20. 
 
At the hearing, the DOE Counsel noted that the Notification Letter characterized the DOE 
psychiatrist’s report as stating that each of the conditions at issue, Opioid Dependence and Mixed 
Personality Disorder, independently causes or may cause a significant defect in judgment or 
reliability, whereas the report actually only reaches this opinion with respect to the two conditions 
coexisting.  The DOE Counsel stated that he was, therefore, “not necessarily comfortable that we've 
given adequate notification for [the individual] to be able to defend this when there is nothing in the 
file that supports it.”  Hearing Transcript (Tr.) at 193. 
 
The DOE Counsel is correct that the Notification Letter does not accurately represent the fact that 
the DOE psychiatrist’s report addresses the effect on judgment or reliability of the coexistence of 
two disorders.  However, because the Notification Letter clearly references both of the diagnoses at 
issue, and the concern as to their effect on judgment and reliability, I find that the Notification Letter 
did provide adequate notice to the individual as to the concerns under criterion (h).  Further, this 
notice was supplemented when the LSO provided the actual report of the DOE psychiatrist to the 
individual well in advance of the hearing in this matter. 

 
 3.  Criterion (k) 

 
Under criterion (k),6 the Notification Letter cites diagnoses by both the DOE psychiatrist and the 
individual’s treatment provider that the individual suffered from Opioid Dependence, evidence from 

                                                                                                                                                             
PSI the individual was asked more generally about “being tested positively for drugs,” and the individual responded 
“yes” to the question of whether the 1997 instance was “the only time you’ve ever tested positive.”  Exhibit 10 at 183. 

 
5 Paragraph (h) defines as derogatory information that an individual has an “illness or mental condition of a 

nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect 
in judgment or reliability.”  10 C.F.R. § 708.8(h).   

 
6 Paragraph (k) defines as derogatory information that an individual has “[t]rafficked in, sold, transferred, 
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the medical records of this provider that indicate he used oxycodone illegally, a 1997 arrest of the 
individual for possession of marijuana and drug paraphernalia, a 1983 arrest for possession of a 
controlled substance, his admitted use of marijuana three to four times from 1973 to 1997, and his 
admission that he inhaled gas fumes on one occasion.  Exhibit 1 at 5. 
 
Though most of these allegations are based on information supplied by the individual, and therefore 
are not in dispute, the Notification Letter alleges that the individual “acknowledged that he was 
unlawfully acquiring and using” oxycodone, and that he “admitted . . . his unlawful use . . . .”  Id. 
These allegations do not accurately reflect the record in this case.  In fact, in the cited portion of the 
PSI, the individual explicitly claimed that he “wasn’t illegally” using prescription drugs.  Exhibit 10 
at 334.    Nonetheless, as is discussed in more detail below, there is evidence that the individual, 
despite his protestations to the contrary, did use oxycodone illegally.  This evidence, along with the 
allegations admitted by the individual, clearly raise concerns under criterion (k). 
 

 4.  Criterion (l) 
 
Under criterion (l),7 the Notification Letter cites the arrest and conviction in 2004 of the individual 
for criminal sexual penetration of a minor, his admission that he engaged in sexual activity eleven 
times with a girl that he knew was between 13 and 14 years of age, a February 2009 arrest for 
speeding and failure to pay a citation, and the 1997 and 1983 drug arrests discussed above under 
criterion (k).  These events are not in dispute. 
 
The Notification Letter also cites to portions of the DOE psychiatrist’s report and the PSI in support 
of an allegation that the individual admitted that he knew that his sexual activity with a minor was 
“illegal.”  Exhibit 1 at 6.  There is, however, no such admission in the cited portions of the record, 
although elsewhere in the PSI, the individual answered in the affirmative when asked whether he 
knew that he could have “gone to prison” for his actions.  Exhibit 10 at 137.  In addition, the 
individual clearly admitted that he understood his behavior was “wrong.”  See, e.g. Exhibit 4 at 7, 9; 
Exhibit 10 at 137. In any event, given the allegations in the Notification Letter that are undisputed 
and supported by the evidence in the record, there is ample basis for concern under criterion (l). 
 

B. The Bond Amendment 
 
As a basis for the applicability of the Bond Amendment, the LSO cited the report of the DOE 
psychiatrist, specifically her conclusion that the individual met that DSM-IV-TR criteria for Opioid 
Dependence.  The Bond Amendment provides that “the head of a Federal agency may not grant or 
renew a security clearance for a covered person who is an unlawful user of a controlled substance or 
an addict (as defined in section 802(1) of title 21).”  50 U.S.C. § 435c(b) (2009).  Section 802(1) of 
title 21 defines “addict” as “any individual who habitually uses any narcotic drug so as to endanger 

                                                                                                                                                             
possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled Substances 
established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, 
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice 
of medicine, or as otherwise authorized by Federal law.”  10 C.F.R. § 708.8(k). 

 
7 Paragraph (l) defines as derogatory information that an individual has “[e]ngaged in any unusual conduct or is 

subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may 
cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 708.8(l). 
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the public morals, health, safety, or welfare, or who is so far addicted to the use of narcotic drugs as 
to have lost the power of self-control with reference to his addiction.”  21 U.S.C. § 802 (2010). 
 
In this regard, the DOE psychiatrist specifically found in her report that the individual took 
oxycodone “in larger amounts or over a longer period of time than was intended” and that there was 
“a persistent desire or unsuccessful efforts to cut or control substance use,” two of the DSM-IV-TR 
criteria for substance dependence (in addition to two other criteria for this disorder the DOE 
psychiatrist found were met).  Exhibit 4 at 16-17.  Because these conclusions would support a 
finding that the individual had “lost the power of self-control with reference to his addiction,” the 
term used in the statutory definition, I find that the DOE psychiatrist’s diagnosis of Opioid 
Dependence raises clear concerns that the individual is an “addict,” as that term is used in the Bond 
Amendment.8 
 

C. The Security Concerns 
 
As discussed above, despite some questions as to the validity of certain of the allegations in the 
Notification Letter, the valid allegations, on the whole, adequately justify the DOE’s invocation of 
the Bond Amendment and criteria (f), (h), (k), and (l), and raise significant security concerns.   
 
Failure to provide truthful and candid answers during the security clearance process, of concern 
under criterion (f), demonstrates questionable judgment, lack of candor, dishonesty, or unwillingness 
to comply with rules and regulations. Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information, The White House (December 19, 2005) (Adjudicative 
Guidelines), Guideline E.   
 
Illegal use of a prescription drug, at issue here under criterion (k), and addiction to a narcotic drug, 
of concern under the Bond Amendment, can raise questions about an individual's reliability and 
trustworthiness, both because it may impair judgment and because it raises questions about a 
person's ability or willingness to comply with laws, rules, and regulations.  Id. at Guideline H.  
Further, certain emotional, mental, and personality conditions can impair judgment, reliability, or 
trustworthiness, in this case both opioid dependence and mixed personality disorder being of 
concern under criterion (h).  Id. at Guideline I.   
 
Under criterion (l), sexual behavior that involves a criminal offense, indicates a personality or 
emotional disorder, reflects lack of judgment or discretion, or which may subject the individual to 
undue influence or coercion, exploitation, or duress can raise questions about an individual's 
reliability, trustworthiness and ability to protect classified information.  Id. at Guideline D.   
Moreover, any criminal activity creates doubt about a person's judgment, reliability and 
trustworthiness, as it calls into question a person's ability or willingness to comply with laws, rules 
and regulations.  Id. at Guideline J.   
 
 

                                                 
8 Though the DOE Counsel questioned whether the Bond Amendment would apply to an individual addicted to 

a legally prescribed drug, Tr. at 220-21, I note that the relevant statutory definition of “addict” makes no distinction 
between the use of legal and illegal drugs, but rather uses the term “any narcotic drug,” a category that would include an 
opioid drug such as oxycodone. 
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III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a hearing officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual a security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
regulations further instruct me to resolve any doubts concerning the individual’s eligibility for 
access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 

A.  Concerns Relating to False Statements 
 
As discussed above, I have found that certain of the allegations in the Notification Letter regarding 
statements made by the individual in his April 2011 PSI do not accurately characterize those 
statements.  Nonetheless, I found that the individual’s actual statements do raise legitimate concerns 
under criterion (f), and I consider below whether those concerns have been resolved. 
 
First, as to the individual’s denial of abusing glues, paints, or “huffing,” I find that any concern 
raised by this denial is essentially resolved, as I do not believe it is reasonable to expect the 
individual to have known that “huffing” would necessarily include the inhaling of gas fumes, 
something that the individual admits to having done on one occasion.  Moreover, given that the 
individual freely admitted to this one-time incident during a psychological assessment performed in 
2004, Exhibit 6 at 7, the individual had little, if any, motivation to attempt to conceal the incident 
during his PSI.  I therefore find it very unlikely that the individual’s response to this question was a 
deliberate misrepresentation, falsification, or omission.  10 C.F.R. § 708.8(f) (characterizing as 
derogatory information that an individual “[d]eliberately misrepresented, falsified, or omitted” 
information) (emphasis added). 
 
As for the individual’s statements in his PSI regarding his 1997 positive test for marijuana, the 
concern expressed by the LSO in this case stems from the individual’s alleged characterization of 
this as “the only time he ever tested positive for illegal drugs . . . .”  Exhibit 1 at 4.  This concern is 
partially resolved by the less than clear questioning in the cited portions of the PSI, as discussed 
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above.  More important, in my opinion, is the context in which the individual tested positive for 
opiates in October 2009.  First, this positive test result is contained in medical records of the 
provider from which the individual sought treatment for his opioid addiction.  Exhibit 7 at 31.  As 
such, the test was clearly not a stand-alone drug screening such as the kind typically used in the 
context of employment or law enforcement.  Second, there is no evidence that the individual was 
ever advised of the positive test result, only that the result appears in his treatment records.  Finally, 
the individual has provided medical records dated September 25, 2009, showing that he was being 
legally prescribed oxycodone at that time.  Exhibit 2 at 5.  Thus, while there is evidence, discussed 
below, that the individual illegally used prescription drugs, there is no basis to determine whether 
this particular test result was due to legal or illegal use.  I therefore find that any concern raised by 
the individual’s statements regarding his positive drug tests has been resolved. 
 
However, of much greater concern, in my opinion, are the individual’s statements in his QNSP and 
PSI that he had not illegally used prescription drugs.  Exhibit 9 at 11; Exhibit 10 at 173, 336-67.  
These statements are seriously undermined by contemporaneous records of the clinic from which he 
sought treatment in October 2009.  Specifically, the earliest record from the clinic, dated October 27, 
2009, includes the following notes:  “‘I need help.’  Hooked on oxycodone. . . .  Addiction grew 
from Lortab to OxyContin [brand name for extended-release oxycodone tablets]. . . . Taking as much 
as 180 mg/d.  Spending $500/wk.”  Exhibit 7 at 32.  This record also contains a reference to the 
murder of the individual’s son in 2000, and states, “friend came over and told him this pill will make 
you feel good.”  Id.   
 
This same record contains the notation “Used 2 x 20 mg OxyContin,” which corresponds to a dosage 
he had most recently been legally prescribed, as indicated in the September 25, 2009, medical record 
referenced above.  Exhibit 2 at 5.  Earlier medical records provided by the individual, from August 
2009, include a “plan of care” to increase his OxyContin dosage to 30 milligrams, twice a day, plus 
Percocet (a medication containing acetaminophen and up to 10 mg of oxycodone) up to 4 times a 
day.  Id. at 10. 
 
Thus, the October 27, 2009, treatment record indicates that the individual was taking significantly 
more (as much as 180 milligrams per day) than the maximum daily amount of oxycodone ever 
prescribed to him.  Moreover, it reports that the individual was spending an amount ($500 per week) 
that suggests he was purchasing the drug illicitly.  The individual, given an opportunity at the 
hearing to explain these records, provided testimony that I found simply not credible. 
 
First, the individual acknowledged that there were days during a three-week period when he would 
take up to 180 milligrams of oxycodone per day, an amount he acknowledged exceeded his 
prescribed dosage.  Tr. at 55, 110.  However, he denied that he ever illegally purchased the drug.  Id. 
at 56, 105. When I asked the individual whether he told his treatment provider that he was spending 
$500 per week on oxycodone, the individual responded that 
 

[w]hat I said to them was, when I went in, that I'm looking at spending that much 
money if I continue overmedicating myself. That's how much – 
 
 Q. And how do you know? 
 
 A. Well, that's how much -- 
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 Q. How would you know how much it would cost you? 
 
 A. I didn't know what it would cost me. That would be my paycheck. If I 
spent my paycheck, then, you know, that's how much I make. 
 

Id. at 64-65.  This testimony, on its face, strains credulity.  In addition, I asked the individual about a 
notation in a September 2010 record of his treatment provider that he “was losing money b/c of drug 
habit.”  Exhibit 7 at 15.  The individual responded that he did not “remember ever mentioning that.” 
 Tr. at 65.  Similarly, regarding the reference in the medical records to a friend giving him a pill, the 
individual testified that he did not “remember.  That was so long ago.  I mean I have no explanation 
for that.”  Id. at 122-23. 
 
What is left, then, in the record are unexplained discrepancies that leave me with serious doubts that 
the individual has been honest in his continuing denials of purchasing and/or using drugs illegally.  
Given this evidence, despite testimony at the hearing describing him as honest in other respects, e.g., 
id. at 17-18, 70, 75, 77, 84-85, I cannot find that the concerns raised in the case under criterion (f) 
have been resolved.  
 

B. Concerns Stemming from the Individual’s Opioid Dependence 
 

Cited in the Notification Letter as a concern under the Bond Amendment, as well as criteria (h) and (k), 
is the DOE psychiatrist’s finding that the individual meets the DSM-IV-TR diagnosis for Opioid 
Dependence.  The individual has offered no independent expert opinion or other evidence that would 
contradict this diagnosis, and I find it to be well supported by the record.  Indeed, the medical records 
from the treatment provider used by the individual contain the same diagnosis.  See, e.g. Exhibit 7 at 8, 
Exhibit A at 20. 
 
The individual, to his credit, sought treatment for this condition, and in October 2009 was prescribed 
Suboxone, Exhibit 7 at 31, described by the DOE psychiatrist as “something similar to 
methadone . . . , which allows him to deal with the absence of OxyContin.”  Tr. at 166.  Further, the 
individual has submitted a letter from his treatment provider stating that he “has done very well on 
our Suboxone program, providing negative urine screens and following up with regular counseling, a 
requirement for our program.”  Exhibit 2 at 4.  The record indicates that the individual was initially 
prescribed 8 milligrams of Suboxone, twice a day, Exhibit 7 at 31, and according to the most recent 
medical records submitted, dated December14, 2011, that dosage had been reduced to 8 milligrams, 
once a day.  Exhibit A at 20.  The individual testified that he intended to eventually discontinue 
Suboxone completely.  Tr. at 217.   
This evidence certainly demonstrates progress in the right direction.  However, when asked to opine 
on the risk that the individual would relapse into misuse of OxyContin, the DOE psychiatrist 
testified that she had reviewed the literature on Suboxone therapy and “the bottom line is the studies 
show that Suboxone works well for prescription opiate users, . . . but discontinuation of Suboxone 
use causes relapse rates to skyrocket. . . .  Up to 95 percent of people who stop Suboxone 
successfully, after they have been successfully treated, relapse pretty quickly within the 12 months.” 
 Id. at 164-65. In the case of the individual, the DOE psychiatrist testified that there was a moderate 
risk going forward that he would return to the use of opiates.  Id. at 209-10. 
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Considering the above, I cannot find that the risk of relapse for the individual is low enough at this 
time such that the concerns raised by the diagnosis of Opioid Dependence, under criteria (h) and (k), 
and under the Bond Amendment, have been resolved.  In fact, it would appear that, from the point of 
view of the national security, the risk of relapse in this case will continue to be too high until the 
individual has successfully completed his Suboxone treatment and avoided the significant risk of 
relapse thereafter.  See id. at 171 (testimony of DOE psychiatrist that she “would like to see the 
completion of the program and then wait for even a year after and see how he does.  But at this point 
in time . . . , I couldn't say that his risk of relapse is low.”); cf. Personnel Security Hearing, Case No. 
TSO-1020 (2011) (individual who successfully rehabilitated himself from his addiction to opioids no 
longer an “addict” within the meaning of the Bond Amendment).9 
 

C. Concerns Raised by Criminal Conduct and Diagnosis of Mixed Personality Disorder 
 

Of the criminal conduct cited under criterion (l), none of which is in dispute, the most concerning in 
my opinion is the individual’s charge and conviction in 2004 for criminal sexual penetration of a 
minor. This is because the admitted behavior, sexual intercourse with a girl the individual knew to 
be between 13 and 14 years old, demonstrates not only a willingness to disregard the law, but also a 
stunning lack of judgment.  By contrast, the most recent conduct, speeding and failure to pay a 
citation, is far less serious, while the other conduct, marijuana possession charges in 1983 and 1997, 
is both less serious and more remote in time. 
 
Thus, even though the sexual criminal conduct occurred over eight years ago, the gravity of this 
behavior makes it more difficult to resolve the obvious concerns it raises.  Moreover, the behavior 
appears to have been caused, at least in part, by an underlying personality disorder.  As discussed 
below, given the opinion of the DOE psychiatrist that this disorder has not yet been sufficiently 
treated, I cannot find that the concerns raised by either the individual’s criminal conduct or the 
diagnosis of a personality disorder have been resolved. 
 
Prior to being sentenced for his 2004 conviction, the individual was referred by the court to a 
psychologist for a comprehensive sex offender evaluation, the report of which is in the record of this 
case.  Exhibit 6.  In his report, the psychologist concluded that the individual was at a “low to low-
moderate risk of recidivism” and that his “assessment and risk prediction indicate that he is a good 
candidate for a probated sentence and that he will likely conform in the community to conditions of 
his probation.”  Id. at 16-17.  The psychologist also diagnosed the individual with “mixed 
personality disorder,” though noting his belief that the “condition is not likely to cause significant 
obstacles to his treatment or his conformity, and it simply needs to be noted as an underlying 
contributing factor to his offenses.”  Id. at 15.   
 
The DOE psychiatrist, in her report, cited the prior diagnosis of mixed personality disorder, 
emphasizing the conclusion that it was an underlying contributing factor to the offense at issue,10 

                                                 
9 Aside from the issue of opioid dependence, the concern raised under criterion (k) would likely be resolved in 

this case, given the isolated nature of the individual’s one-time inhalation of gas fumes and his limited use of marijuana, 
most recently in 1997.  10 C.F.R. § 710.7(c) (“frequency and recency of the conduct”). 

10 At the hearing, the DOE Counsel stated that he did not “think that there is anything in [the Notification Letter] 
that sort of puts it on the table for him adequately to defend whether or not that aspect of his mental make-up was a 
contributing factor to the crime or not.”  Tr. at 194.  Though the DOE Counsel is correct that the Notification Letter does 
not address any connection between the diagnosis of personality disorder and his criminal conduct, I do not find that the 
individual was deprived of adequate notice as a result.  The Notification Letter clearly put the individual on notice that 
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and concurred with this diagnosis, specifically finding that the individual met DSM-IV-TR criteria 
for “Mixed Personality Disorder primarily with dependent and histrionic features, and with 
secondary narcissistic and antisocial features.”  Exhibit 4 at 18-19. 
 
In her testimony, the DOE psychiatrist noted that, though the individual successfully completed 
probation, he reported in his interview with the DOE psychiatrist that he had become involved again 
with the victim of the crime, who by then was 21- or 22-years old.  Tr. at 185, 213-14; Exhibit 4 at 8. 
The individual testified at the hearing that the woman had since moved in with him, but that the 
relationship subsequently ended and she moved out.  Tr. at 116-18.  The DOE psychiatrist 
characterized renewing this relationship as a “very recent relapse of poor judgment” and opined that 
the individual’s mixed personality disorder was a factor in this behavior.  Tr. at 214. 
 
The psychiatrist testified that the individual could benefit from therapy, but found that the “medical 
records do not provide a description of convincing psychotherapeutic benefits that he has 
gathered . . . ,  even throughout this probation.”  Id. at 187.  Describing the individual as being “pre-
disposed to abnormal judgment and behavior,” the DOE psychiatrist testified that the individual 
needed to recognize the “long-standing maladaptive personality traits . . . fueled by the grief 
[brought on by the murder of his son] that made him commit an egregious crime.” Id. at 188. 
 
Having been present for the entire hearing, the DOE psychiatrist found the individual’s testimony to 
“inappropriately rationalize the causative factors in the major lapse of judgment in the past, . . . .”  
Id. at 205.  She expressed hope that the individual would take her report to “a practitioner that is in a 
treatment relationship with him” and address his issues, “so that this person will not fall into some 
major lapse of judgment in the future again. Because I think he is treatable, but I don't think it's 
being 
addressed, . . . .”  Id. at 207.  She concluded that, “with regards to the mixed personality disorder, 
unless it is addressed in therapy, professional therapy, I think it is actually still a moderate to high 
risk of relapse at this time.”  Id. at 214. 
 
I found the testimony of the DOE psychiatrist to be persuasive and well supported, both as to the 
diagnosis of a personality disorder and as to the risk of a future major lapse of judgment.  As noted 
by the psychiatrist, even if such a lapse would be outside of the area of security, the individual’s 
“traits might play into doing something that could be embarrassing again.  And then that, I think, 
speaks to the coercibility and the blackmail and all.”  Id. at 216.  I therefore cannot find that the 
serious security concerns raised by the individual’s criminal behavior, under criterion (l), and the 
diagnosis of Mixed Personality Disorder, under criterion (h), have been resolved. 
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not resolved the DOE’s security 
concerns under the Bond Amendment and criteria (f), (h), (k), and (l) . Therefore, the individual has 
not demonstrated that granting him access authorization would not endanger the common defense 

                                                                                                                                                             
both the diagnosis and specified criminal conduct were of concern to the DOE.  In addition, the DOE psychiatrist’s 
report, provided to the individual in advance of the hearing, cited the 2004 sex offender evaluation’s finding that the 
individual’s personality disorder was a contributing factor to his offense, and the DOE psychiatrist, in her conclusion, 
found “an underlying personality disorder that is yet to be addressed in treatment. This personality disorder has been 
assessed as a contributing factor to the individual's history of major impairment of judgment.”  Exhibit 4 at 18-19. 
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and would be clearly consistent with the national interest. Accordingly, I find that the DOE should 
not grant the individual a security clearance at this time. Review of this decision by an Appeal Panel 
is available under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 22, 2012  



*  The original of this document contains information which is subject to withholding from 
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Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should not restore the 
individual’s access authorization at this time.2   

 
I.  BACKGROUND 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

 
The individual is an employee of a DOE contractor and holds a suspended access authorization.  
After the individual reported, on August 8, 2011, that he had filed a Chapter 13 Bankruptcy Petition 
in October 2010, Exhibit 20, a Local Security Office (LSO) summoned the individual for  interviews 
(PSIs) with a personnel security specialist on August 25 and September 21, 2011.  Exhibits 4, 5.  
After the PSIs, the LSO determined that derogatory information existed that cast into doubt the 
individual’s eligibility for access authorization. The LSO informed the individual of this 
determination in a letter that set forth the DOE’s security concerns and the reasons for those 
concerns.  Letter from LSO to Individual (November 9, 2011) (Notification Letter); Exhibit 1 
(Summary of Security Concerns).  The Notification Letter also informed the individual that he was 
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entitled to a hearing before a hearing officer in order to resolve the substantial doubt concerning his 
eligibility for an access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the hearing officer. The DOE introduced 45 exhibits into the record of this 
proceeding. The individual introduced 37 exhibits, and presented the testimony of five witnesses, in 
addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraph (l) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8. Exhibit 1.3  
Under this criterion, the LSO cited the fact that the individual filed Chapter 13 Bankruptcy Petitions 
in April 1999, July 2002, February 2006, and October 2010.  The Notification Letter also cited the 
individual’s failure to report his 2002, 2006, and 2010 bankruptcy filings within the time period 
required by relevant DOE directives.4 
 
The above information adequately justifies the DOE’s invocation of criterion (l), and raises 
significant security concerns.  The failure or inability to live within one's means, satisfy debts, and 
meet financial obligations, may indicate poor self-control, lack of judgment, or unwillingness to 
abide by rules and regulations, all of which can raise questions about an individual's reliability, 
trustworthiness and ability to protect classified information.  See Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information, The White House (December 19, 
2005) (Adjudicative Guidelines), Guideline F.  Further, an individual who is financially 
overextended is at risk of having to engage in illegal acts to generate funds.  Id.  In addition, conduct 
involving questionable judgment or unwillingness to comply with rules and regulations can raise 
questions about an individual's reliability, trustworthiness and ability to protect classified 
information.  Id. at Guideline E. 

                                                 
3 Paragraph (l) defines as derogatory information that an individual has “[e]ngaged in any unusual conduct or is 

subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may 
cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 708.8(l).   

 
4 The Notification Letter includes an allegation that, during a 2004 PSI, the individual “stated he understood that 

he was required to report bankruptcies within a certain time.”  Exhibit 1 at 3.  However, because I could find no such 
statement in the 2004 PSI, Exhibit 41, I conclude that this allegation is not accurate.  See Tr. at 189; E-mail from DOE 
Counsel to Steven Goering, OHA (February 29, 2012) (confirming absence of such statement in 2004 PSI).  The 
Notification Letter also makes allegations as to the individual’s statements in a 2006 PSI.  Exhibit 1 at 2-3.  In an 
affidavit addressing the allegations in the Notification Letter, the individual states that certain of these allegations are 
incorrect.  Exhibit JJ at 3, 5 (disputing allegations in paragraphs A(3) and B(2) of Notification Letter).  However, the 
transcript of the 2006 PSI does contain the statements attributed to the individual.  Exhibit 40 at 11, 51-52 (regarding 
whether he was aware of DOE’s reporting requirements for bankruptcy and whether he had tried means other than 
bankruptcy to satisfy his delinquent accounts).  Thus, I find these allegations to be valid.  Nonetheless, the individual is 
correct that the Notification Letter assumes, without basis, that the individual had an accurate understanding of the 
reporting requirements when, as discussed below, it is not clear that he did.  Exhibit JJ at 5, 6; see, e.g., Exhibit 1 at 3 
(“Despite this knowledge, he failed to report his October 12, 2010 Chapter 13 Bankruptcy until August 8, 2011.”).  Aside 
from the above, the allegations set forth in the Notification Letter are not in dispute.  See 10 C.F.R. § 710.27(c) (requiring 
hearing officer to “make specific findings based upon the record as to the validity of each of the allegations” in the 
Notification Letter.).   
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III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a hearing officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
regulations further instruct me to resolve any doubts concerning the individual’s eligibility for 
access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
The individual does not dispute that he has filed for bankruptcy four times, in 1999, 2002, 2006, and 
2010, and that he failed to notify the LSO of the last three filings within the time period required, 
verbally within two working days followed by written confirmation within the next three working 
days.  DOE O 472.1B (March 24, 1997) at 18-19; DOE O 472.1C (March 25, 2003) at 19-20; DOE 
M 470.4-5 (August 26, 2005) at IV-3.  He has, however, offered some evidence of progress toward 
resolving the concerns raised by the allegations.  Nonetheless, as discussed below, though the 
individual has taken genuine steps toward better managing his finances, he has not yet established a 
sustained pattern of financial responsibility, and certain circumstances that contributed to his 
difficulties appear likely to continue into the future.  This, combined with unresolved concerns 
raised by his failure to report his bankruptcies as required, leads me to conclude that that the 
individual’s clearance should not be restored at this time.  
 
First, regarding his failure to timely notify the LSO of his bankruptcy filings, the individual testified 
at the hearing that he “understood that it was sufficient to report” his bankruptcies on the 
Questionnaire for National Security Positions (QNSP) that, as a participant in DOE’s Human 
Reliability Program (HRP), he was required to file annually.  Hearing Transcript (Tr.) at 10.5  It 
would, in fact, be difficult to find that the individual was trying to conceal from the DOE the 

                                                 
5 The HRP is a security and safety reliability program designed to ensure that individuals who occupy positions 

afforded access to certain materials, nuclear explosive devices, facilities, and programs meet the highest standards of 
reliability and physical and mental suitability. See 10 C.F.R. § 712.1. Among the numerous requirements for participation 
in the HRP are a level “Q” DOE security clearance and the annual submission of a QNSP. See 10 C.F.R. § 712.11(a). 
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bankruptcy filings at issue, as each appears to have come to the attention of the DOE because of the 
individual’s self-report, and in each case within less than one year of the respective bankruptcy 
filing.  Exhibit 1. 
 
Still, it is perplexing that the individual would not have complied with the relevant reporting 
requirements.  At the hearing, the individual acknowledged that he receives annual security refresher 
training, though he stated that he did “not recall seeing those specific reporting requirements in the 
trainings.”  Tr. at 94.  The individual, however, does not dispute that the requirements were covered 
in the annual trainings, and the DOE Counsel has submitted copies of the current training materials 
and those used in 2005, both of which include the reporting requirements for bankruptcy filings.  
Exhibits 44, 45. 
 
Knowledge of reporting requirements for clearance holders is fundamental to the personnel security 
process, as compliance with these requirements ensures that relevant security officials can become 
aware of potentially derogatory information in a timely manner and take appropriate action to 
protect the national security.  It is disturbing, therefore, that the individual, who had held a security 
clearance since 1988, Tr. at 9, would not be familiar with these requirements.  What is more 
troubling yet is that, after filing for bankruptcy in 1999 and three times thereafter, the individual 
never specifically noticed the requirements pertaining to the reporting of bankruptcy filings, despite 
the fact that these requirements were presented to him yearly in security refresher briefings. 
 
At the hearing, the individual offered no explanation for his failure to understand the reporting 
requirements that applied to him, though he recognizes that he “made a serious mistake.”  Tr. at 229. 
It is clear that he is now aware of the requirements for reporting bankruptcy filings, id. at 10, and he 
testified that he was 
 

going to read over the annual security refresher briefing again at work when I get a 
chance and I want to go through the HRP packet again, the training, and be sure that 
I, from here on out, that I read things thoroughly and understand, you know, if I have 
to ask a question to someone relevant to the training or whatever, not forget to ask 
questions and definitely read more thoroughly and try to get a better understanding 
of what is the correct manner in these situations. 

 
Id. at 229. 
 
This testimony is somewhat reassuring, and I find it unlikely that the individual will run afoul of the 
relevant reporting requirements in the future, at the very least not with respect to the requirement to 
report bankruptcy filings.  But the individual’s repeated failure to take seriously the need to 
familiarize himself with these most basic requirements raises larger questions about his judgment 
going forward.   This pattern of behavior continued over a period of more than 10 years, and only 
ended recently.  10 C.F.R. § 710.7(c) (requiring consideration of “nature, extent, and seriousness of 
the individual’s conduct” as well as its “frequency and recency”).  Thus, despite testimony that he 
had demonstrated his ability to follow rules in the workplace, see, e.g., Tr. at 178 (“stickler for the 
rules”), I cannot find resolved the legitimate concern that the individual is at risk for, even if only 
through negligence, failing to comply with other applicable rules and regulations in the future.   
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The other dimension of concern under criterion (l) stems from the underlying financial problems that 
led the individual to file for Chapter 13 bankruptcy protection on four occasions within a 12-year 
period.  First, to the extent that the individual’s problems resulted from irresponsible financial 
behavior, those problems may indicate poor self-control, lack of judgment, or unwillingness to abide 
by rules and regulations.  Adjudicative Guidelines at ¶ 18.  On the other hand, even where an 
individual encounters financial difficulties through no fault of his own, there is a separate concern 
noted in the Adjudicative Guidelines, that “[a]n individual who is financially overextended is at risk 
of having to engage in illegal acts to generate funds.”  Id.  Such a concern exists independent of the 
circumstances leading to an individual’s financial distress.   
 
Here, any concern that the individual’s financial problems were due to his irresponsibility are 
mitigated, at least in part, by the fact that his daughter suffers from a rare genetic disorder that has 
caused recurrent medical problems requiring frequent intervention, including surgery on a number of 
occasions.  Tr. at 24-26, 31-38; see Adjudicative Guidelines at ¶ 20(b) (potential mitigation of 
security concerns where “conditions that resulted in the financial problem were largely beyond the 
person's control . . . , and the individual acted responsibly under the circumstances”).  The LSO, 
despite the individual’s prior bankruptcy filings, noted these circumstances in deciding previously to 
continue the individual’s access authorization.  Exhibit 16 (March 6, 2003, case evaluation sheet) 
at 5; Exhibit 11 (December 27, 2005 case evaluation sheet) at 3; Exhibit 8 (July 17, 2006 case 
evaluation sheet) at 1; Exhibit 7 (September 7, 2010, case evaluation sheet) at 1. 
 
Aside from these circumstances, however, the individual acknowledged that he had not taken an 
active role in managing his family’s finances, instead leaving this to his wife. “I have not taken the 
role that I should have to help her and I feel bad about that and I should have taken more of a role in 
my finances.”  Tr. at 57.  He stated he was learning to “be more active” by working with a financial 
counselor.  Id. at 57-58.   
 
This counselor, whom the individual and his wife began to work with in January 2012, testified at 
the hearing in this matter.  Tr. at 129-53.  The individual and his wife entered into this counseling 
voluntarily, as opposed to the mandatory education and counseling required by the bankruptcy 
courts, which the individual and his wife have also completed in the past, most recently in October 
2010.  Tr. at 113; Exhibits V, W.  In her testimony, the counselor opined as to what led the 
individual to file for bankruptcy repeatedly, citing medical expenses as the “obvious” reason, but 
adding that “they haven’t been intentional in their money and that is a very human natured thing.  
We do not come out of the womb knowing what to do with money.”  Tr. at 146. 
 
A staff psychologist who participated in evaluation of the individual under HRP also testified at the 
hearing and acknowledged having concerns regarding the individual’s judgment due to his repeated 
bankruptcy filings.  “[A]s a psychologist, one of the things that I know is that people can have less 
adequate judgment in certain circumscribed areas of their life and good judgment in other areas. 
Clearly, he didn't have the best judgment financially, which worried me.”  Id. at 160-61.  The 
psychologist testified that it was her “assessment that he and his family kind of used the 
bankruptcies as a budgetary means. They managed to get everything paid off and then they build up 
debt again and then they get it all paid off by the bankruptcies.”  Id. at 161. 
In their testimony, the individual and his wife stated that they had, in the past, purchased from rent-
to-own stores and obtained cash advances on paychecks, which they both acknowledged were not 
wise financial practices.  Id. at 60-61, 198.  When I asked the individual’s wife whether one of the 
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factors that led to their financial troubles was spending money on things they did not need, she 
frankly admitted, “Yeah, I mean, we would just see something, you know, it is okay, get it, and 
didn’t realize what the consequences were.”  Id. at 230. 
 
Viewed more positively, the individual’s recognition of past mistakes can be seen as a necessary 
step in establishing a new, more responsible, pattern of managing his family’s finances.  Indeed, the 
insight he has gained appears to be in large part a product of his interaction with their financial 
counselor.  See, e.g., id. at 57-63, 69-71, 78, 87-88.  The counselor has also equipped the individual 
and his wife with tools to use moving forward, the most concrete of which takes the form of a 
computer spreadsheet, which not only takes stock of their current financial status, but also provides a 
timetable projecting the payoff of the approximately $6,000 in debt that was not included in their 
current Chapter 13 bankruptcy plan.  Exhibit KK (post-hearing submission of electronic spreadsheet 
file reflecting data as of March 5, 2012). 
 
I commend the individual for taking these first steps, which may mark the beginning of a sustained 
pattern of financial responsibility and movement toward being free of debt.  However, it is simply 
too soon to find that the financial concerns in this case have been sufficiently mitigated, for two 
reasons.  First, these concerns are rooted in a long-standing pattern of financial problems and 
behaviors that have only recently changed.  In prior cases involving financial issues, Hearing 
Officers have held that “[o]nce an individual has demonstrated a pattern of financial irresponsibility, 
he or she must demonstrate a new, sustained pattern of financial responsibility for a period of time 
that is sufficient to demonstrate that a recurrence of the past pattern is unlikely.” See, e.g., Personnel 
Security Hearing, Case No. TSO-1078 (2011); Personnel Security Hearing, Case No. TSO-0878 
(2010); Personnel Security Hearing, Case No. TSO-0746 (2009).   
 
Thus, for example, while the individual has pledged to take an active role in managing his family’s 
finances, Tr. at 68-69, he made similar statements in his 2004 PSI, acknowledging that he had let he 
wife handle the bills in the past, Exhibit 13 at 33, but that his future intentions were, “as husband and 
wife, to work together . . . to see that all these bills are paid on time . . . .”  Id. at 60.  Though the 
individual now appears to have more support and education than he did in the past, more time is 
needed to determine whether this will make the necessary difference in his behavior going forward. 
 
The second reason that the financial concerns in this case remain yet unresolved is that, even 
assuming that the individual exercises impeccable financial management in the future, he is still 
responsible for the care of his daughter, and this puts him at risk of incurring unexpected medical 
expenses in the future.  The individual has submitted a budget that sets aside $130 per month to 
cover regular medical expenses, such as prescription drugs and copays.  Exhibit KK.  However, 
when I asked about these expenses at the hearing, the individual and his wife calculated that they 
had a total of $125 per month is prescription drug expenses alone.  Tr. at 220-24. Thus, their budget, 
as is, would allow for only five dollars per month to cover copays for visits to doctors, not including 
emergencies and/or hospitalizations.   
 
The individual testified that he had to call an ambulance to take his daughter to a hospital two weeks 
prior to the hearing and that “she is going to have to go back in the middle of next month for some 
more surgery.”  Id. at 107-08.  The individual and his wife both acknowledge that they would need 
to have an emergency fund for such incidents.  Id. at 110, 209-10.  The most recent budget submitted 
by the individual sets aside $200 per month for building up such a fund, which in time will add up, 
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but which will total less than $700 at the end of April 2012, and this would appear to be before 
accounting for any expenses due to the medical emergency two weeks prior to the hearing and the 
surgery set for the month after.  Exhibit KK. 
 
Even though this ongoing situation does not reflect upon the individual’s financial responsibility, 
being due to circumstances out of his control, any future event that would leave the individual 
financially overextended would put him “at risk of having to engage in illegal acts to generate 
funds.”  Adjudicative Guidelines at ¶ 18.  As with the lingering concerns caused by financial 
irresponsibility, this separate concern can only be sufficiently mitigated given adequate time, in this 
case for the individual to build the necessary savings to handle at least those medical expenses that, 
while not regular, would not be entirely unexpected given his daughter’s medical history and 
condition.  In sum, with respect to both concerns, while the individual appears to be on the right path 
financially, I cannot find that he is far enough down that path at this time such that the financial 
concerns in this case have been adequately resolved. 
 

V. CONCLUSION 
 
In the above analysis, I have found that there was sufficient derogatory information in the possession 
of the DOE that raises serious security concerns under Criterion L. After considering all the relevant 
information, favorable and unfavorable, in a comprehensive common-sense manner, including 
weighing all the testimony and other evidence presented at the hearing, I have found that there is not 
sufficient evidence at this time to adequately mitigate the security concerns at issue. I therefore 
cannot find that restoring the individual’s access authorization will not endanger the common 
defense and is clearly consistent with the national interest. Accordingly, I have determined that the 
individual’s access authorization should not be restored.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 24, 2012  
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Steven L. Fine, Hearing Officer: 
 
This decision concerns the eligibility of  XXXXXXXX (hereinafter referred to as "the 
Individual") to obtain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s 
security clearance should not be restored. 
 
I.  BACKGROUND 
 
A Local Security Office (LSO) has been monitoring the Individual’s financial situation since 
1992.  In 2006, the LSO received information indicating that the Individual had three significant 
delinquent debts. On September 27, 2011, the LSO conducted a Personal Security Interview 
(PSI) of the Individual in which he admitted that he had not resolved any of the three significant 
delinquent debts.     
   
Unable to resolve the security concerns raised by the Individual’s continuing financial issues, 
and by the Individual’s continuing failure to resolve the three significant debts despite his 
repeated assurances to the contrary, the LSO initiated administrative review proceedings by 
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issuing a letter (Notification Letter) advising the Individual that it possessed reliable information 
that created a substantial doubt regarding his eligibility to hold a security clearance.  In the 
Notification Letter, the LSO set forth the derogatory information at issue and advised that the 
derogatory information fell within the purview of potentially disqualifying criteria set forth in the 
security regulations at 10 C.F.R. § 710.8, subsection (l).1  
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded his request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter 
on December 15, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his spouse, a coworker/friend, and his supervisor.  See Transcript of Hearing, Case 
No. PSH-11-0037 (hereinafter cited as “Tr.”).  The LSO submitted 35 exhibits, marked as DOE 
Exhibits 1 through 35, and the Individual submitted six exhibits, marked as Individual’s Exhibits 
1 through 6. 
 
II. STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this decision: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 

                                                 
1  Specifically, the Notification Letter alleges that the Individual has:  
 

Engaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security. Such conduct or circumstances include, but are 
not limited to, criminal behavior, a pattern of financial irresponsibility, conflicting 
allegiances, or violation of any commitment or promise upon which DOE 
previously relied to favorably resolve an issue of access authorization eligibility.   

 
10 C.F. R. § 710.8(l) 
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likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III. FINDINGS OF FACT  
 
The Individual has exhibited a pattern of financial distress dating back to at least 1992.2 The 
LSO conducted four PSIs of the Individual on: January 22, 1997, August 13, 1997, December 3, 
2003, and September 27, 2011.  DOE Exhibits 32, 33, 34, and 35.  The LSO also issued Letters 
of Interrogatory (LOI) to the Individual on three occasions: February 11, 1992, October 23, 
2006, and September 23, 2009.  DOE Exhibits 20, 22, and 25.  In each of these seven PSIs and 
LOIs, the Individual was asked to explain derogatory information concerning his financial 
affairs.  Id.  In each of these PSIs, and in each of his responses to LOIs, the Individual 
acknowledged the LSO’s concerns about his financial responsibility and indicated that he 
intended to resolve his delinquent debts.  Id.; DOE Exhibit 32 at 101.   
       
In 2005, the Individual separated from his current spouse and purchased a single family home.3 
Tr. at 8.  The Individual used a mortgage to purchase this home.  The Individual visited a 
department store (the Department Store) in order to furnish his new home.4  The Individual 
financed these purchases, which included furniture, a bed, and a large screen television set, by 
opening two credit card accounts with the Department Store.5  Tr. at 12, 53; DOE Exhibit 32 at 
46-47.  Eventually, the Individual missed some credit card payments which resulted in late fees 
and a significant increase in the interest rate on the remaining balance (from 17 to 35 percent).  
Tr. at 18.  In November 2005, the Individual purchased a computer from the Computer Company 
(the Computer Company) on credit.  DOE Exhibit 20; DOE Exhibit 32 at 15.  The Individual 
eventually missed making some payments on the computer which resulted in late fees and a 
significant increase in the interest rate on the remaining balance.  DOE Exhibit 32 at 16.  The 
Individual stated that he fell so far behind, that he gave up trying to pay for the computer.  Id.   
The Individual also fell behind in his mortgage payments.  DOE Exhibit 32 at 53.                        
 

                                                 
2 The Individual filed for Bankruptcy under Chapter 13 in 1996.  The Individual claimed he filed 
for Bankruptcy after a divorce in which his first wife embezzled and spent their joint assets.  Tr. 
at 8; DOE Exhibit 26.  The Individual’s debts were discharged on November 29, 2000.  DOE 
Exhibit 24.  In 1999, the Individual remarried.  Tr. at 7.   
 
3  Although they maintain separate residences, the Individual and his spouse remain married.  Tr. 
at 8; DOE Exhibit 32 at 43. 
 
4   The Individual testified “When I separated, I left her with everything.  I had nothing. So I had 
to buy everything . . . all household goods, down payment on a house, the house.”  Tr. at 11.  He 
further testified “I didn't have anything when I left.”  Id. at 53.  The Individual’s spouse, 
however, testified that they split their possessions up “half and half.”  Id. at 74-75.  
  
5  During his September 27, 2011, PSI, the Individual claimed that his purchases from the 
Department Store were limited to a $2,300 television.  DOE Exhibit 32 at 51-52.  The maximum 
balance on the Department Store credits card exceeded $8,000 at one point.  Id.    
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In October 2011, the Individual resolved his debts to the Department Store, and the Computer 
Company.  Tr. at 13-17; Individual’s Exhibit 1; Individual’s Exhibit 2; Individual’s Exhibit 3.  
On December 5, 2011, the Individual entered into a repayment agreement with his mortgage 
holder.  Tr. at 25-28; Individual’s Exhibit 4.  The Individual testified that, during these 
negotiations, his mortgage holder recommended that he borrow money from his retirement 
account in order to resolve his debt problems.6  Tr. at 26-27.  The Individual subsequently 
borrowed money from his retirement account and used it to resolve his debts to the Department 
Store and the Computer Company.  Id. at 27.  He also used $9,000 from his retirement account to 
facilitate his repayment agreement with his mortgage holder.  Id. at 28, 34.  In addition, he 
refinanced his car (using a longer payment period) in order to lower his monthly car payments by 
almost half.  Id. at 36.  As a result, the Individual was current on all of his bills at the March 15, 
2012, hearing.  Id. at 28, 46. 
 
The Individual submitted a copy of his earnings statement which shows that his net pay every 
two weeks is $1,626.24.  Tr. at 29; Individual’s Exhibit 5.  In addition, the Individual also 
receives $243 every month in military disability benefits.  Tr. at 31.  Accordingly, the Individual 
has a monthly net income of approximately $3,800.  The Individual further submitted an 
itemization of his monthly expenses showing total monthly expenses of $2,695.  Tr. at 33; 
Individual’s Exhibit 6.           
 
IV. ANALYSIS 
 
The record shows that the Individual has engaged in a pattern of financial irresponsibility.  The 
Individual over-extended himself financially on a number of occasions and unduly delayed 
resolving some of his outstanding debts.  The Individual’s pattern of financial irresponsibility 
raises significant security concerns under Criterion L.  The Revised Adjudicative Guidelines 
state in pertinent part: 

Failure or inability to live within one's means, satisfy debts, and meet financial 
obligations may indicate poor self-control, lack of judgment, or unwillingness to abide 
by rules and regulations, all of which can raise questions about an individual's 
reliability, trustworthiness and ability to protect classified information.  An individual 
who is financially overextended is at risk of having to engage in illegal acts to generate 
funds . . . .  Conditions that could raise a security concern and may be disqualifying 
include: (a) inability or unwillingness to satisfy debts; (b) indebtedness caused by 
frivolous or irresponsible spending and the absence of any evidence of willingness or 
intent to pay the debt or establish a realistic plan to pay the debt; (c) a history of not 
meeting financial obligations; (d) deceptive or illegal financial practices such as . . . 
intentional financial breaches of trust; [and] (e) consistent spending beyond one's 
means, which may be indicated by excessive indebtedness, significant negative cash 
flow, high debt-to-income ratio, and/or other financial analysis. . . . 

                                                 
6  In the Individual’s responses to the September 23, 2009, LOI, the Individual states his 
willingness to draw money out of his retirement account in order to resolve his financial issues.  
DOE Exhibit 20 at 4. 
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Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Adjudicative Guidelines) at ¶¶ 18, 19.  
  
As the discussion above illustrates, several of the financial conditions that could raise security 
concerns identified by the Adjudicative Guidelines apply to the Individual.  As for possible 
mitigating factors, I find that the Individual has partially met three of the conditions set forth at 
¶ 20(c); ¶ 20(d); and ¶ 20(e) of Guideline F.7  The Individual has resolved all outstanding debts 
and has repaid his creditors.  Accordingly, the Individual has established a pattern of financial 
responsibility dating back to at least December 3, 2011, when he entered into an agreement to 
resolve his mortgage delinquency, 
 
These factors, however, only partially mitigate the security concerns raised by the Individual’s 
pattern of financial irresponsibility dating back to 1992.  In prior cases involving financial 
irresponsibility, Hearing Officers have held that “[o]nce an individual has demonstrated a pattern 
of financial irresponsibility, he or she must demonstrate a new, sustained pattern of financial 
responsibility for a period of time that is sufficient to demonstrate that a recurrence of the past 
pattern is unlikely.” See Personnel Security Hearing, Case No. TSO-01078 (2011); Personnel 
Security Hearing, Case No. TSO-01048 (2011); Personnel Security Hearing, Case No. TSO-
0878 (2010), Personnel Security Hearing, Case No. TSO-0746 (2009), Personnel Security 
Hearing, Case No. TSO-0732 (2009).8  At this point, it is simply too early for me to find that the 
individual has demonstrated a sustained pattern of financial responsibility for a significant period 
of time relative to his lengthy past period of financial irresponsibility. The six-month long 
pattern of financial responsibility exhibited by the Individual is dwarfed by his 19 years of 
financial irresponsibility.  Moreover, the dilatory manner in which the Individual had conducted 

                                                 
7  Conditions that could mitigate security concerns arising from financial irresponsibility include: 
      (a) the behavior happened so long ago, was so infrequent, or occurred under such 
circumstances that it is unlikely to recur and does not cast doubt on the individual's current 
reliability, trustworthiness, or good judgment; 
      (b) the conditions that resulted in the financial problem were largely beyond the person's 
control (e.g. loss of employment, a business downturn, unexpected medical emergency, or a 
death, divorce or separation), and the individual acted responsibly under the circumstances; 
      (c) the person has received or is receiving counseling for the problem and/or there are clear 
indications that the problem is being resolved or is under control; 
      (d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve 
debts; 
      (e) the individual has a reasonable basis to dispute the legitimacy of the past-due debt which 
is the cause of the problem and provides documented proof to substantiate the basis of the 
dispute or provides evidence of actions to resolve the issue. . . . 
 
Guideline F at ¶ 20. 
 
8  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA 
website located at http://www.oha.doe.gov. The text of a cited decision may be accessed by 
entering the case number of the decision in the search engine located at 
http://www.oha.doe.gov/search.htm. 
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his financial affairs, as recently as seven months ago, casts doubt on his current reliability, 
trustworthiness, and judgment. In summary, the Individual has not presented sufficient evidence 
to convince me that he will be able to conduct his financial affairs in a responsible manner going 
forward.   Accordingly, I find that the security concerns under Criterion L raised by the 
Individual’s financial conduct remain unresolved. 
 
V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has not resolved the security concerns raised under Criterion L.  Therefore, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I find 
that the Individual’s security clearance should not be restored.  The Individual may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 30, 2012 
 
 
 



*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
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Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should restore the Individual’s access authorization.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization for 
several years.  DOE Ex. 3.  In August 2011, the Individual timely reported to the Local Security 
Office (LSO) her arrest for Driving Under the Influence (DUI) of alcohol.  DOE Ex. 10.  The 
incident prompted a September 2011 Personnel Security Interview (PSI).  DOE Ex. 11.  After the 
PSI, the LSO referred the Individual to a DOE consultant-psychiatrist (“the DOE psychiatrist”) 
for an evaluation.  The DOE psychiatrist evaluated the Individual in October 2011 and issued a 
report.  DOE Ex. 8.  After reviewing the Individual’s personnel security file, the LSO informed 
the Individual in a November 2011 Notification Letter that there existed derogatory information 
that raised security concerns under 10 C.F.R. § 710.8 (h) and (j) (Criteria H and J, respectively).  
See Notification Letter, November 14, 2011.  The Notification Letter also informed the 
Individual that she was entitled to a hearing before a Hearing Officer in order to resolve the 
security concerns.  Id.      

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded her request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced 12 exhibits into the record (DOE Exs. 1-12) and presented the 
testimony of one witness, the DOE psychiatrist.  The Individual, represented by counsel, 
presented her own testimony, as well as the testimony of three witnesses: her Alcoholics 
Anonymous (AA) sponsor, her best friend, and her supervisor.  See Transcript of Hearing, Case 
No. PSH-11-0034 (hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria H and J 
 

1. The Individual’s Alcohol Use and Related Facts  
 
The Individual began drinking alcohol while in high school in the early 1990s.  DOE Ex. 11 at 
36-37.  She consumed alcohol primarily in social situations, drinking a few drinks on weekends 
with friends a few times per month.  Id. at 45, 47.  Although the volume of the Individual’s 



- 3 - 
 

alcohol consumption – typically, five to six beers on each occasion – remained constant, the 
frequency of her drinking fluctuated slightly over the years.  Id. at 56-63.  During the 1990s, the 
Individual reportedly consumed alcohol two to four times per month.  Id. at 51-56.  From 2000 to 
2008, the Individual drank one to two times per month.  Id. at 59-63.  From 2008 until August 
2011, the Individual’s alcohol consumption decreased to once every two to three months.  Id. at 
65-66.  
 
In August 2011, the Individual attended a professional football game with her father.  Id. at 10.  
The Individual consumed approximately five 16-ounce beers during the outing.  Id. at 12-13.  
The Individual drove her father home after the game and, while on her way to her home, the 
Individual was pulled over by a police officer for failing to fully stop at a stop sign.  Id. at 13, 15-
16.  During that stop, the police officer administered field sobriety tests, which the Individual did 
not pass.  Id. at 17.  The Individual was transported to the police station and given a breathalyzer 
test, on which she registered a 0.2 breath alcohol content, more than twice the legal limit of 0.08.  
Id. at 18-19.  The Individual was ultimately placed under arrest for DUI.  Id. at 19; see also DOE 
Ex. 10.    
 
As noted above, the Individual was evaluated by the DOE psychiatrist.  Following the 
evaluation, the DOE psychiatrist diagnosed the Individual with Alcohol Abuse.  DOE Ex. 8 at 
10.  Noting the Individual’s general ambivalence and lack of insight regarding her alcohol 
problem, the DOE psychiatrist further opined that the Individual did not demonstrate adequate 
evidence of rehabilitation and reformation.  Id. at 10-11.  He concluded that in order to 
demonstrate adequate evidence of rehabilitation and reformation, the Individual should either 
submit to one year of random blood alcohol screenings, attend AA meetings for one year, or 
participate in an alcohol abuse treatment program for six months, and establish a minimum of 
two years of abstinence from alcohol (alternatively, if the Individual did not submit to random 
blood alcohol screenings, attend AA meetings or complete a treatment program, she must 
demonstrate three years of abstinence).  Id.  
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  It is well-established that excessive use of alcohol raises security concerns because 
“excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  Adjudicative Guidelines, Guideline G, ¶ 21.  See also Personnel Security 
Hearing, Case No. TSO-0678 (2008).2  In light of the DOE psychiatrist’s determination that the 
Individual met the criteria for Alcohol Abuse, a condition which causes or may cause a 

                                                            
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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significant defect in her judgment and reliability, as well as the Individual’s August 2011 DUI 
arrest, the LSO properly invoked Criteria H and J.  
 
B. Whether the Individual Has Mitigated the Security Concerns  
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his or her … issues of alcohol abuse, provides 
evidence of actions taken to overcome this problem, and has established a pattern of abstinence 
(if alcohol dependent) or responsible use (if an alcohol abuser),” and that “the individual has 
successfully completed inpatient or outpatient counseling or rehabilitation along with any 
required aftercare, has demonstrated a clear and established pattern of modified consumption or 
abstinence in accordance with treatment recommendations such as participation in meetings of 
Alcoholics Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a staff member of 
a recognized alcohol treatment program.”  Adjudicative Guidelines, Guideline G, ¶ 23.   
 
At the hearing, the Individual testified candidly regarding her past alcohol consumption and her 
initial reluctance to admit that she had a problem with alcohol.  Tr. at Tr. at 21.  The Individual 
acknowledged that although she did not drink alcohol every day, on the occasions that she did 
drank, she drank too much, as if she “didn’t have an off switch.”  Tr. at 20.  After her August 
2011 DUI arrest, the Individual knew she had made a mistake in driving after drinking at the 
game and she regretted her actions, but she still did not believe she had an alcohol problem at 
that time.  Tr. at 63.  According to the Individual, a person who used to be in her life had a 
serious alcohol problem that interfered with that person’s personal and professional life.  As a 
result, the Individual’s perception of what constituted an alcohol problem was skewed.  Tr. at 33, 
64.  However, the Individual’s evaluation with the DOE psychiatrist was “a wake-up call.”  Tr. at 
20.  After the evaluation, she began to realize that she did indeed consume too much alcohol and 
that her problem would continue to worsen over time if she did not address it.  Tr. at 33.   
 
The Individual testified that she has been abstinent from alcohol since October 2011, nearly five 
months as of the hearing.  She took her last drink at a party a few days before meeting with the 
DOE psychiatrist.  Tr. at 42.  She no longer has any alcohol in her home and has disassociated 
herself from the friends with whom she used to go out drinking.  Tr. at 47, 49.  
 
Following her evaluation with the DOE psychiatrist, the Individual researched local AA 
meetings and worked out how to fit the meetings into her schedule.  Tr. at 34-35.  The Individual 
began attending a meeting close to her home.  Id.  She initially felt very out of place, but 
continued to attend.  Tr. at 35.  According to the Individual, she soon felt at ease at the meeting 
and realized that AA was a good program for her and that she “needed to be there.”  Tr. at 36-37.  
Since attending her first AA meeting in late October 2011, the Individual has become very active 
in the program.  Tr. at 37-39, 53-54.  She began working with a sponsor almost immediately 
after starting in the program.  Tr. at 39-40.  The Individual testified that just the initial act of 
contacting her sponsor took a great deal of courage for her because she had never met the 
sponsor before she called her.  Tr. at 40.  The Individual’s AA meeting is very small and, at that 
point, the Individual was the only woman in attendance.  Tr. at 39-40.  The chair of the meeting 
suggested that the Individual call his wife to discuss whether she would sponsor the Individual 
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and she did so.  Id.  Since that time, the Individual meets with her sponsor at least once a week, 
speaks to her on the phone several times per week, and sees her at AA meetings they attend 
together.  Tr. at 41.  The Individual’s sponsor is helping the Individual work on the twelve steps 
of the AA program and, as of the hearing, the Individual was on step eight.  Tr. at 55.  The 
Individual testified that she enjoys the AA program and looks forward to attending meetings. Tr. 
at 46.  The Individual attends meetings two to three times per week, and she was to begin 
chairing an additional AA meeting two days after the hearing.  Id.  In addition to supporting her 
sobriety, AA has helped the Individual in other ways.  Tr. at 44-46.  She testified that through the 
work she has done in AA, she has become calmer and handles stress better.  As a result, her 
relationship with her children has gotten stronger and her home life is more peaceful and 
fulfilling.  Id.  The Individual stated that AA “changed [her] life” and she plans to attend AA 
meetings indefinitely.  Tr. at 47. 
 
Through her participation in AA, the Individual has learned that she cannot drink alcohol in 
moderation and she intends to remain abstinent from alcohol in the future.  Tr. at 67.  She has a 
strong support system to help her maintain that goal.  Tr. at 66.  For example, the Individual 
relies on her sponsor and others in her AA meetings when she is under stress or is otherwise 
faced with situations that might have led her to drink in the past.  Tr. at 60-61.  In addition, her 
family and her friends are very supportive of her abstinence and her participation in AA.  Tr. at 
70. 
 
The Individual’s testimony regarding her abstinence and her work in AA was corroborated by 
her AA sponsor’s testimony, as well as that of her best friend.  Tr. at 72-100, 112-32.  The 
Individual’s sponsor, who has been in AA for nearly 20 years, testified that the Individual is 
becoming part of “the fellowship of AA” and goes out of her way to participate in the program.  
Tr. at 75, 77.  The sponsor further stated that the Individual is working the 12 steps of the 
program and is doing well, adding that the Individual is nearly at the point where she can sponsor 
someone else.  Tr. at 78-81.  According to the Individual’s AA sponsor, the Individual is highly 
motivated and is utilizing all of the resources that AA has to offer in order to maintain her 
abstinence.  Tr. at 86. The sponsor also noted that the Individual has a good foundation in AA 
and is likely to remain abstinent from alcohol if she continues with her current efforts.  Tr. at 86, 
95.  The Individual’s best friend echoed the sentiments of the Individual’s sponsor.  He stated 
that in the past, he had confronted the Individual because he was concerned that she drank too 
much and placed herself in potentially unsafe situations when she drank.  Tr. at 116-19.  He 
stated that the Individual was not receptive to his concerns and continued to drink.  Tr. at 119.  
Now, however, the Individual no longer drinks alcohol, does not have alcohol in her home, and 
is very active in AA.  Tr. at 121.  He further stated that the Individual “was proud” of her 
sobriety and he believes she will remain abstinent in the future.  Tr. at 128.  According to her 
best friend, the Individual has been in situations where others were drinking since beginning AA 
and she did not have any difficulty remaining abstinent.  Tr. at 123-25.    
 
After listening to the hearing testimony, the DOE psychiatrist did not change his diagnosis of 
alcohol abuse.  Tr. at 134.  As to the Individual’s prognosis, he cited as positive factors the 
Individual’s nearly five months of abstinence, as well as her strong support system, her very 
clear desire to remain abstinent, her recognition that she cannot drink in moderation, and her 
disassociation from her drinking friends.  Tr. at 137-40.  The DOE psychiatrist was most 
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impressed by the Individual’s insight into her alcohol problem, particularly since she denied 
having a problem during his October 2011 evaluation.  He stated that he has “rarely seen as sharp 
a turnaround in recognition of the problem of alcohol from a very striking denial of a problem … 
.” Tr. at 136.  He noted that the Individual has “embraced her sobriety,” adding that he could not 
think of anything else she should be doing to manage her alcohol problem.  Tr. at 135-36.  The 
DOE psychiatrist found most compelling, however, the testimony regarding the Individual’s 
consistent participation in, and strong commitment to, the AA program.  Tr. at 134, 137-38, 141-
43.  The DOE psychiatrist opined that the Individual was unlikely to drink again in the future 
because “her foundation [in abstinence] is solid.”  Tr. at 140.  Therefore, he determined, based 
on his prior experience in similar cases, the Individual’s risk of relapse was “low.”  Tr. at 146. 
 
After considering the hearing testimony and evaluating the record as a whole, I find that the 
Individual has mitigated the security concerns raised by her consumption of alcohol.  The 
Individual has developed extraordinary insight into the problems caused by her past use of 
alcohol.  She has been abstinent from alcohol for nearly five months as of the date of the hearing 
and intends to remain abstinent indefinitely.  She no longer associates with the friends with 
whom she used to go out drinking and her family and current friends are supportive of her 
sobriety.  In addition, the Individual has committed herself to the AA program and has made 
considerable progress since she began attending meetings in October 2011.  She attends meetings 
on a regular basis, regularly meets with her sponsor to work on her participation in the program, 
and is herself now chairing meetings.  Both the Individual’s AA sponsor, who has nearly two 
decades of experience in the program, and the DOE psychiatrist believe that a relapse in 
unlikely.  Given these factors, I find that the Individual no longer consumes alcohol, and has 
demonstrated adequate evidence of rehabilitation and reformation.  Accordingly, I conclude, 
consistent with OHA precedent in alcohol abuse matters, that the Individual has mitigated the 
Criteria H and J concerns cited in the Notification Letter.  See, e.g., Personnel Security Hearing, 
Case No., TSO-0853 (2010) (individual who engaged in treatment and five and one-half months 
of abstinence demonstrated low risk of relapse); Personnel Security Hearing, Case No. TSO-
0559) (2007) (concerns raised by alcohol use mitigated by individual’s seven months of 
abstinence, commitment to abstinence, participation in AA, and strong support system); 
Personnel Security Hearing, Case No. TSO-0064 (2003) (individual who established five 
months of abstinence, developed exceptional insight into alcohol problem, and actively 
participated in AA demonstrated adequate evidence of rehabilitation and reformation); Personnel 
Security Hearing, Case No. TSO-0768 (2009) (concerns raised by individual’s alcohol use 
mitigated where psychiatrists agreed that risk of relapse was low). 
   
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H and J of the 
Part 710 regulations.  I also find that the Individual has presented sufficient information to fully 
resolve those concerns.  Therefore, I conclude that restoring the Individual’s suspended access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should restore the Individual’s suspended access authorization.   
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The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: March 16, 2012 
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (“the Individual”) to hold 
a Department of Energy (DOE) access authorization.1 This Decision will consider whether, 
based on the testimony and other evidence presented in this proceeding, the Individual’s 
suspended DOE access authorization should be restored. For the reasons detailed below, I find 
that the DOE should restore the Individual’s access authorization.  
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization for 
several years. DOE Exhibit (Ex.) 3 at 1; Ex. 4 at 2; Ex. 8 at 2; Ex. 9 at 2. The Individual was 
arrested for Driving Under the Influence (DUI) in August 2011 and reported the arrest to the 
Local Security Office (LSO). Ex. 6; Ex. 8 at 58, 60-63. This arrest prompted the LSO to conduct 
a Personnel Security Interview (PSI) with the Individual in August 2011 and to refer the 
Individual for an examination by a DOE-contractor psychologist (DOE Psychologist). Ex. 8. The 
DOE Psychologist examined the Individual in October 2011 and issued an evaluative report 
(Report). Ex. 3.  
 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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Because the neither the August 2011 PSI nor the DOE Psychologist’s examination resolved the 
security concerns raised by the Individual’s 2011 DUI arrest, the LSO informed the Individual in 
a November 2011 notification letter (Notification Letter) that derogatory information existed 
which raised security concerns under 10 C.F.R. § 710.8(h), (j), and (l) (Criteria H, J, and L, 
respectively) and that his security clearance was suspended. Ex. 1. The Notification Letter also 
informed the Individual that he was entitled to a hearing before a Hearing Officer in order to 
resolve the security concerns. Id.  
 
The Individual requested a hearing on this matter. Ex. 2 at 8. The LSO forwarded his request to 
the Office of Hearings and Appeals and I was appointed the Hearing Officer. At the hearing, the 
DOE counsel introduced nine exhibits into the record (Exs. 1-9) and presented the testimony of 
one witness, the DOE Psychologist. The Individual, represented by his mother (Mother), 
presented his own testimony, as well as the testimony of four witnesses: his Mother, his 
supervisor (Supervisor), a co-worker (Co-Worker), and the DOE facility’s Employee Assistance 
Program counselor (EAP Counselor). See Transcript of Hearing, Case No. PSH-11-0035 
(hereinafter cited as “Tr.”) The Individual submitted 11 exhibits (Exs. A-K). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
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III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criteria J, K, and L 
 

1. Alcohol Misuse, Psychological Evaluation, and Traffic Citations  
 
Pursuant to a request that the Individual be granted a security clearance, the LSO conducted a 
PSI with the Individual in August 2008. Ex. 9; Tr. at 140. During the 2008 PSI, the Individual 
admitted that, during the period August 2007 through November 2007, he consumed seven to 15 
shots of “hard” alcohol twice a month. Ex. 9 at 27-28, 37. During the PSI, the Individual stated 
that he understood the DOE’s concern with excessive alcohol consumption and expressed his 
intention not to consume alcohol in the future. Ex. 9 at 29, 37-39.  
 
In August 2011, the Individual reported to the LSO that he had been recently arrested for Driving 
Under the Influence (DUI).2 Ex. 6 at 3. At the time of his arrest, two breath tests indicated breath 
alcohol content levels of 0.11 and 0.12 g/210L, each of which exceeded the state’s limit of 
0.08g/210L. Ex. 6 at 3. After this arrest, the LSO conducted the 2011 PSI with the Individual. 
Ex. 8. During the 2011 PSI, the Individual admitted consuming two 22 ounce (oz.) containers of 
beer, a 12 oz. container of beer, as well as 8 or 9 “shots” of different liquors over a four and one-
half hour period before the DUI arrest. Ex. 8 at 49-51, 53-57, 71. Additionally, the Individual 
admitted that he had driven in an intoxicated stated six or seven times during his life. Ex. 8 
at 156-57. The Individual also revealed that he had been stopped for speeding four times, and on 
two of those occasions received citations – once in 2009 and once in 2010. Ex. 8 at 86-89, 91-
92, 94.  
 
After the 2011 PSI, the Individual was examined by the DOE Psychologist. In her Report, the 
DOE Psychologist found that the Individual had given her inconsistent reports about his prior 
alcohol use when compared to information the Individual provided in the 2008 PSI. The DOE 
Psychologist stated in the Report that this finding raised a question regarding his judgment and 
reliability. Ex. 4 at 9. She also found that, because the Individual had been stopped for speeding 
four times and had been arrested for DUI in 2011, the Individual had demonstrated a disregard 
for law.3 Ex. 4 at 9. With regard to the Individual’s use of alcohol, she found that the Individual 
was a user of alcohol habitually to excess. Ex. 4 at 10. As support for this finding, the DOE 
Psychologist cited the Individual’s “binge drinking” along with the Individual’s underreporting 
of his alcohol consumption. Ex. 4 at 10. She also found that the Individual could be properly 
diagnosed as suffering from Alcohol Related Disorder, Not Otherwise Specified (NOS), and that, 
given the findings described above, the Individual suffered from a mental condition or illness 
which may cause a significant defect in judgment and reliability. Ex. 4 at 10-11. 
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 

                                                            
2 The Individual was also cited for speeding at the time of this arrest. Ex. 6 at 4. 
 
3 The Notification Letter only cited the speeding incidents which resulted in a citation. 
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clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h). It is well established that “certain emotional, mental, and personality 
conditions can impair judgment, reliability, or trustworthiness.” Adjudicative Guidelines, 
Guideline I. Conduct involving such psychological conditions can raise questions about an 
individual’s ability to protect classified information. Personnel Security Hearing, Case No. 
PSH-11-0010 (March 1, 2012) (PSH-11-0010) (Alcohol Related Disorder, NOS, found to raise 
security concerns under Criterion H).4 Criterion J refers to information indicating that an 
individual has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a 
psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.” 10 C.F.R. § 710.8(h). Excessive alcohol consumption raises a security concern because it 
can lead to questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness. See Adjudicative Guidelines, 
Guideline G; PSH-11-0010, slip op. at 4. In her Report, the DOE Psychologist concluded that the 
Individual had used alcohol habitually to excess and suffered from Alcohol Related Disorder, 
NOS, conditions that could cause a defect in judgment or reliability. Ex. 4 at 10. In light of these 
determinations, I find that the LSO properly invoked Criteria H and J. 
 
Criterion L concerns information tending to show that an individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Criminal conduct calls into question a 
person’s ability or willingness to comply with laws, rules, and regulations. Adjudicatory 
Guidelines, Guideline J; Personnel Security Hearing, Case No. TSO-1111 (January 25, 2012). 
Given the information indicating that the Individual has been recently been arrested for DUI and 
cited for three speeding citations, the LSO had sufficient grounds to invoke Criterion L.  
  
 B. Whether the Individual Has Mitigated the Security Concerns  
 
With regard to the issue of mitigation, I will consider the Criteria H, J and L concerns together. 
The Criteria H and J concerns both arise from the Individual’s misuse of alcohol. The Criterion L 
derogatory information described in the Notification Letter consists of the Individual’s two 
speeding citations and his 2011 DUI arrest. At the hearing, the Individual presented testimony to 
establish that he has abstained from alcohol for seven months and that he is now rehabilitated 
from his alcohol problem. The relevant testimony is summarized below. 
 
The Individual testified that his last consumption of alcohol was in August 2011 and his 
intention is to never consume alcohol again. Tr. at 112, 120. The Individual believes that the 
2011 DUI arrest was an isolated incident which represents a serious mistake in judgment. Tr. at 
111. As a result of the arrest, the Individual entered a local outpatient alcohol education program 
and began to receive counseling from the EAP Counselor. Tr. at 112; Ex. K. In the outpatient 
program, he receives personal counseling and is educated on alcohol disorders. Tr. at 121-22. In 
December 2011, the Individual began the outpatient program and has learned about alcohol-

                                                            
4 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in 
the search engine located at http://www.oha.doe.gov/search.htm. 
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related topics, such as triggers, emotions, and coping strategies. Tr. at 112-13. In this regard, the 
Individual now limits the amount of time he spends with friends that could subject him to peer 
pressure to consume alcohol. Tr. at 116. He also has acquired new friends who do not consume 
alcohol and prefer to play sports or video games. Tr. at 116. The woman he now dates is a non-
consumer of alcohol. Tr. at 116. Further, the Individual now considers his family to be his most 
important support system. Tr. at 121. If he were to be tempted to consume alcohol, he would be 
able to discuss the situation with his parents. Tr. at 123.  
 
The Individual plans to continue with the outpatient program for as long as he can continue to 
learn about his alcohol disorder. Tr. at 113-14. He continues to attend even though he feels a bit 
out of place since, unlike himself, most of the people who attend the program have had 
significant personal and family losses in their lives due to alcohol. Tr. at 113. He believes that he 
has experienced significant personal growth as a result of this incident and is confident he will 
not make a similar mistake again. Tr. at 113. He also intends to continue counseling with the 
EAP Counselor. Tr. at 113-14. He believes that the knowledge he has gained from these sessions 
will further reduce the possibility of misusing alcohol. Tr. at 114. 
 
The EAP Counselor testified that he was approached by the Individual for counseling in August 
2011, shortly after the Individual’s 2011 DUI arrest. Tr. at 63. He recommended that the 
Individual seek an outpatient treatment program and also agreed to counsel the Individual 
individually. Tr. at 64-65. He has seen the Individual for 12 sessions totaling approximately nine 
and one-half hours. Tr. at 64, 69. In their counseling sessions, the EAP Counselor has 
encouraged the Individual to make a cost/benefit analysis of alcohol consumption. Tr. at 73.  
 
The EAP Counselor did not “necessarily disagree” with a diagnosis of Alcohol Related Disorder, 
NOS.5 Tr. at 79. However, with regard to findings cited by the DOE Psychologist in her Report 
as supporting her diagnosis, the EAP Counselor believes that these findings are now no longer 
applicable to the Individual. Tr. at 75. Specifically, the EAP Counselor testified that the 
Individual now believes that he has problem with alcohol. Tr. at 75. As to the Individual’s lack 
of candor, the EAP Counselor believes that this was probably due to a faulty memory aggravated 
by the use of alcohol during the period surrounding his 2011 DUI arrest. Tr. at 77. Further, the 
Individual’s one extended period of significant alcohol consumption occurred while he was a 
college student and college students generally tend to have increased levels of alcohol 
consumption. Tr. at 81.  
 
While the EAP Counselor believes that a 12-month period of abstinence is a significant 
milestone for the determination of the recovery status of a person suffering from serious alcohol 
problems, he does not believe that, in the Individual’s case, a 12-month period is necessary to 

                                                            
5 The Individual was examined by an Occupational Medicine psychologist (OM Psychologist) regarding the 
Individual’s Fitness for Duty in the DOE’s Human Reliability Program shortly after the 2011 DUI arrest. Ex. J. In 
this report, the OM Psychologist found that the Individual did not have an alcohol use disorder and that the DUI 
arrest did not present “a pattern of concern.” Ex. J at 3. The OM Psychologist, who has since left the facility, 
suggested that the Individual’s file be kept open until he could review the police report of the arrest and consult with 
the EAP Counselor. Ex. J at 3. The EAP Counselor testified that after the OM Psychologist consulted with him, the 
OM Psychologist reaffirmed his belief that the Individual did not have an alcohol use disorder and that the 
Individual’s risk of relapse was low. Tr. at 92, 103. 
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find that the Individual is rehabilitated. Tr. at 74. The Individual’s attendance in the outpatient 
treatment center and his counseling has given the Individual the tools to resist social temptations 
to use alcohol in an inappropriate manner. Tr. at 88-89. Additionally, the Individual’s family 
provides a strong support group for the Individual. Tr. at 92. In the EAP Counselor’s opinion, the 
Individual risk’s relapse into problematic alcohol consumption was “low.” Tr. at 92. 
 
The Individual’s Mother testified that the Individual now lives with her and the Individual’s 
father and that the three often attend outpatient treatment meetings together as a family. Tr. at 22. 
Since the arrest, the Individual does not go out very often. Tr. at 22. The Individual has 
expressed his remorse for the arrest and how it has caused his family financial hardship. Tr. at 
22. She believes the Individual, who just turned 23 years old several weeks ago, has learned a 
lesson from his “young and foolish mistakes” and now realizes the impact of his alcohol misuse 
on his personal, family, and work life.6 Tr. at 21, 23.  
 
After listening to all of the testimony, the DOE Psychologist offered an update to her opinion 
concerning the Individual. The DOE Psychologist testified that she heard a number of positive 
factors regarding the Individual’s rehabilitation such as the Individual’s belief that he has a 
problem and the testimony from the Individual’s Mother that indicates the Individual has a 
strong support system in place. Tr. at 132. Additionally, the DOE Psychologist was impressed 
with the fact that the Individual continues to attend the outpatient program despite the fact he 
does not like parts of the program. Tr. at 132. She also believes the Individual has more 
credibility now than when she first interviewed him. Tr. at 133-34. She also noted in her 
testimony that the Individual is developing refusal skills with regard to times when he may be 
asked to consume alcohol and that the Individual has activities, such as basketball and video 
games that do not involve the consumption of alcohol (“sober fun”). Tr. at 133. Given all of 
these positive factors, the DOE Psychologist now believes that the Individual has a “low” risk of 
relapse and that the Individual’s current seven-month abstinence, combined with his current 
treatment program, is sufficient evidence that the Individual is now rehabilitated from his alcohol 
problem. Tr. at 137.  
 
In reviewing the evidence before me, I find that the Individual has resolved the security concerns 
raised by the Criteria H and J derogatory information. Both the EAP Counselor and the DOE 
Psychologist have given their expert opinions that, as of the date of the hearing, the Individual 
has demonstrated sufficient evidence to conclude that he is rehabilitated from his alcohol 
problem. I found the Individual and his Mother’s testimony to be persuasive as to the length of 
the Individual’s abstinence, his participation in the outpatient program, the changes that the 
Individual has made in his life in response to his outpatient program and, most importantly, the 
Individual’s acceptance of the idea that he does have a problem with alcohol. In sum, I find that 
the Individual has resolved the concerns raised by the Criteria H and J derogatory Information. 
See Personnel Security Hearing, Case No. PSH-11-0034 (March 16, 2012) slip op. at 6 (and 
cases cited therein). The Individual’s rehabilitation from his alcohol disorder, as well as the 

                                                            
6 The Supervisor testified as to the Individual’s excellent integrity and work record as well as his perception that he 
had never seen any indication that the Individual suffered from an alcohol abuse problem. Tr. at 48, 49. The Co-
Worker, who works in as a Labor Relations Manager for the Individual’s employer, testified that the Individual has 
not been subject to any workplace discipline while employed at the DOE facility. Tr. at 57. 
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passage of time and his increased maturity since the speeding citations, resolves the Criterion L 
concerns. See Personnel Security Hearing, Case No. TSO-0098 (November 19, 2004) slip op. at 
6 (Criterion L alcohol-related traffic offences may be mitigated by sufficient evidence of 
rehabilitation or reformation from an underlying alcohol problem).     
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criteria H, J, and 
L of the Part 710 regulations. I also find that the Individual has presented sufficient information 
to resolve the concerns raised by the Criteria H, J, and L derogatory information. Therefore, I 
conclude that restoring the Individual’s suspended access authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.” 
10 C.F.R. § 710.7(a). Accordingly, I find that the DOE should restore the Individual’s suspended 
access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: April 19, 2012 
 
   



*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 

 
 
 

United States Department of Energy 
Office of Hearings and Appeals 

 
 
In the Matter of:  Personnel Security Hearing ) 
       )  
Filing Date:   December 15, 2011  ) 
       ) Case No.: PSH-11-0036 
__________________________________________) 
 
 

Issued: March 28, 2012 
_______________ 

 
Hearing Officer Decision 

_______________ 
 
Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored. For the reasons detailed below, I find that the DOE 
should not restore the Individual’s access authorization at this time.  
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held an access authorization for several 
years. DOE Exhibit (Ex.) 6 at 1. Pursuant to an investigation, it was discovered that the 
Individual, for a second period of time, had not filed state or federal tax returns. Ex. 4 at 1-2. 
This discovery prompted the Local Security Office (LSO) to conduct a Personnel Security 
Interview (PSI) with the Individual in October 2011. Ex. 5. After conducting the October 2011 
PSI with the Individual, the LSO informed the Individual in a November 2011 notification letter 
(Notification Letter) that derogatory information existed that raised security concerns under 
10 C.F.R. § 710.8(l) (Criterion L) and that his security clearance was suspended. See Ex. 1. The 
Notification Letter also informed the Individual that he was entitled to a hearing before a 
Hearing Officer in order to resolve the security concerns. Id.  
 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter. Ex. 2 at 8. The LSO forwarded his request to 
the Office of Hearings and Appeals (OHA) and the OHA Director appointed me as the Hearing 
Officer in this matter. At the hearing, the DOE counsel introduced six exhibits into the record 
(Exs. 1-6). The Individual, represented by counsel, submitted six exhibits (Exs. A-F). 
Additionally, the Individual presented his own testimony, as well as the testimony of five other 
witnesses: a former co-worker (Co-Worker), a next-door neighbor (Neighbor), a friend (Friend), 
a former program manager (Program Manager) and his accountant (Accountant). See Transcript 
of Hearing, Case No. PSH-11-0036 (hereinafter cited as “Tr.”)  
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criterion L 
 

1. Failure to File State and Federal Income Tax Returns  
 
The Individual, in a March 2001 PSI, admitted that he had not filed state or federal income taxes 
for the years 1998 through 2000. Ex. 6 at 19; Ex. 5 at 30. After this PSI, the Individual filed tax 
returns for those years. Ex. 5 at 30. 
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In May 2009, the LSO sent a Letter of Interrogatory to the Individual inquiring about a recent 
garnishment of his taxes by the state of his residence. Ex. 4 at 1. In his response, the Individual 
informed the LSO that he was in the process of submitting tax forms to resolve the garnishment. 
Ex. 4 at 2. 
 
During a July 2011 Office of Personnel Management (OPM) Interview conducted with the 
Individual by an OPM investigator, the Individual stated that he had not filed federal or state 
income tax returns for a number of years and that he was going to hire a certified public 
accountant (CPA) as soon as possible to file these returns.2 Ex. 5 at 35, 37. Despite this assertion, 
the Individual, in fact, did not hire a CPA to file his outstanding returns until the day of his 
October 2011 PSI. During the October 2011 PSI, the Individual confirmed to the interviewer that 
he had not filed federal or state tax returns for the years 2003 through 2010. Ex. 5 at 11.  
 

2. The Associated Security Concerns  
 
Criterion L concerns circumstances tending to show that the Individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Unwillingness to abide by rules and 
regulations, such as the requirement to file income tax returns, can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information. Adjudicative 
Guideline F, ¶ 19(g); Personnel Security Hearing, Case No. TSO-1072 (October 17, 2011). 
Given the information indicating that the Individual has a history of failing to file state and 
federal tax income returns, the LSO had sufficient grounds to invoke Criterion L. 
 
 B. Whether the Individual Has Mitigated the Security Concerns  
 
The Individual testified at the hearing that he focuses very heavily on his position at the DOE 
facility. Tr. at 63. Because of this, he neglects issues involving personal matters such as filing 
taxes. Tr. at 64. With regard to his failure to file tax returns for the years 1998 through 2000, the 
Individual testified that, for the first time, he had to file returns using itemized tax deductions. Tr. 
at 64. The Individual testified that he was confused by the filing of itemized deductions. Tr. at 
64-65. Additionally, the Individual testified that, during this period, he was, in essence, doing the 
job of two employees by serving as a team leader and a project leader for two major programs at 
the DOE facility. Tr. at 65. Consequently, the Individual found it difficult to balance his 
professional responsibilities and to “keep track” of his income taxes. Tr. at 65. The Individual 
did not seek professional help to prepare the tax returns for these years because of an incident 
using a tax professional to prepare a prior year’s return. Tr. at 65-66. Specifically, the tax 
professional’s mistake with this return cost the Individual additional tax penalties. Tr. at 66.  
 
The Individual testified that, in 2001, he used commercial tax preparation software to file returns 
for the years 1998 through 2000. Tr. at 67. In this regard, the Individual testified that he was 

                                                            
2 The Notification Letter states that this interview (referred to as a personal subject interview in the Notification 
Letter) occurred in August 2011. Ex. 1. However, the October 2011 PSI states that this interview occurred in July 
2011. Ex. 5 at 39. 
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motivated by the March 2001 PSI where he was warned that future problems with filing tax 
returns could result in the loss of his clearance. Tr. at 67-69. After filing these returns, the 
Individual believed that his failure to file tax returns was a closed issue. Tr. at 70.  
 
The Individual testified that, in 2003, his uncle passed away. Tr. at 70. The Individual inherited a 
share of a realty trust. Tr. at 71. As a result, the Individual began to receive Schedule Ks 
reporting income from the trust. Tr. at 71. These forms overwhelmed the Individual with regard 
to how to report this income for tax purposes. Tr. at 71. The Individual’s tax preparation 
software did not provide a method to include such income in the Individual’s tax return. Tr. at 
71-72. In 2004, the trust changed into a publicly traded stock company. Tr. at 72. This change 
and the question of how to report this income further overwhelmed the Individual. Tr. at 72. 
Consequently, the Individual put the documents relating to the Schedule Ks and other tax forms 
“to the side.” Tr. at 72-73. Despite his intention to address his tax situation “later,” the Individual 
neglected to file his tax returns until 2011. Tr. at 73.  
 
The Individual testified that he now appreciates the seriousness that the DOE places on its 
security clearance holders being current with regard to their taxes. Tr. at 73-74. His awareness of 
the importance of filing tax returns promptly was dramatically increased by reading OHA 
Hearing Officer Decisions involving failure to file tax returns. Tr. at 100-01.  
 
At the hearing, the Individual asserted that his failure to file tax returns will not occur in the 
future because his witnesses will remind him of the need to file returns and ensure that he will 
file his tax returns on time. Tr. at 77. The Individual has already begun to collect his 2011 tax 
forms in a folder for easy reference. Tr. at 102. The Individual also testified that he has never had 
any other areas in his life that would cause a security concern. Tr. at 77. His current difficulties 
and the problems they have created in his life have caused him to be “humbled.” Tr. at 78. The 
Individual has sufficient financial resources to immediately pay any penalties the Internal 
Revenue Service may assess him regarding these late-filed returns.3 Tr. at 104.  
 
The Individual’s Accountant testified that she was employed by the Individual to prepare his tax 
returns for the years 2003 through 2010. Tr. at 83. Because the Individual did not have all of the 
needed W-2 forms, there was a delay in her preparation of his tax returns. Tr. at 84-85. The 
Accountant knows of no reason why the Individual should not be able to prepare his 2011 tax 
return. Tr. at 88. As to the difficulty in filing returns involving Schedule K forms, the Accountant 
testified that she has been approached by many intelligent clients who come to her because they 
receive Schedule K-1 forms. Tr. at 92-93. Nonetheless, the Accountant testified that an average 
taxpayer could file such a return without professional help. Tr. at 92. 
 
The Co-Worker testified as to the Individual’s extreme dedication to his assigned projects. The 
Co-Worker testified that the Individual was very “wrapped-up” in his work and does not pay 
much attention to his own personal requirements. Tr. at 14. The Co-Worker noted that, while she 
worked with the Individual, he would neglect various administrative details of his work. Tr. at 
14. The Co-Worker believes that “paperwork” overwhelms the Individual. Tr. at 16. 
Additionally, the Individual does not focus very much with regard to money matters since he is 
single and has significant income. Tr. at 14-15. In sum, the Co-Worker described the Individual 
                                                            
3 The Individual estimates that the assessed penalties may total approximately $5,000 to $7,000. Tr. at 105. 
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as an “absentminded professor” type of person who focuses on his goal and forgets everything 
around him. Tr. at 15. 
 
Despite the Individual’s lapses with taxes, the Co-Worker testified that the Individual was very 
attentive to security issues regarding the projects he was assigned. Tr. at 19. She also testified 
that when his project needed a classified work area, the Individual was very instrumental in 
ensuring all security requirements were met, including ensuring that the necessary paperwork 
was completed. Tr. at 20-21. The Co-Worker testified that the Individual had excellent 
knowledge of security requirements applicable to their workplace. Tr. at 22-23. She also testified 
as to the dramatic effect the suspension of his clearance had on the Individual’s life. Tr. at 23. 
The loss of the Individual’s clearance is so devastating that the Co-Worker believes that the 
Individual will never again fail to file a tax return. Tr. at 23-24. The Co-Worker also testified that 
she will remind the Individual to address his income taxes in the future. Tr. at 19. 
 
The Neighbor and Friend testified as to the Individual’s excellent character, judgment and 
reliability. Tr. at 27, 29, 31, 41-42. Both agreed with the Co-Worker’s characterization of the 
Individual as an “absentminded professor” who puts tremendous effort and hours into his work at 
the DOE facility. Tr. at 27-28, 37-38, 42. Both testified as to the Individual’s efforts in providing 
food to personnel dealing with two extended local emergencies. Tr. at 24, 27, 38-40. The 
Neighbor, who performs tax preparation services for others, testified that he will remind the 
Individual about filing taxes and, if asked, would prepare the Individual’s tax returns. Tr. at 30. 
The Friend testified that he and the Individual’s other friends would ensure that the Individual 
files his taxes in the future by reminding the Individual as to the necessity of filing tax returns. 
Tr. at 43. 
 
The Program Manager testified that, in 2004, he and the Individual were involved in an 
important project and the Individual had a very heavy workload. Tr. at 53. The Individual was 
“pushed very hard” to fulfill the project. Tr. at 53-54, 59. When the he left his position in 2007, 
the Program Manager testified that his successor was “even more of a bear on putting pressure 
on people than I [the Program Manager] am.” Tr. at 61-62. The Program Manager stated that the 
Individual was instrumental in resolving various conflicts and security issues. Tr. at 55-56.  
 
In deciding whether an individual has mitigated the security concerns, a Hearing Officer must 
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a 
security clearance. See 10 C.F.R. § 710.7(c). According to the Adjudicative Guidelines, among 
the factors that may serve to mitigate security concerns raised by an individual’s financial 
problems, such as a failure to file required tax returns, are that “the behavior happened so long 
ago, was so infrequent, or happened under such circumstances that it is unlikely to recur or does 
not cast doubt on the individual’s current reliability, trustworthiness, or good judgment,” and 
“the conditions that resulted in the financial problem were largely beyond the person’s 
control . . . and the individual acted responsibly under the circumstances.” Adjudicative 
Guidelines, Guideline F, ¶ 20; see Personnel Security Hearing, Case No. TSO-0971 
(March 1, 2011) (individual filed tax returns once he received necessary information from 
bankruptcy trustee); Personnel Security Hearing, Case No. TSO-1072 (October 17, 2011). 
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While none of the mitigating factors specifically referenced in the Adjudicative Guidelines seem 
applicable in this case, the record demonstrates severable mitigating factors. The Individual has 
now submitted tax returns for the years 2003 through 2010. Further, the Individual’s failure to 
file tax returns does not appear to have been motivated by financial problems. The late-submitted 
federal tax returns for the period 2003 through 2010 indicate that, in four of the returns, the 
Individual was owed a refund. Ex. A. Of these returns, the largest amount of federal income tax 
owed in one year was $882 (before penalties). Ex. A. With regard to the late-submitted state 
income tax returns, the Individual was due a refund in two of the eight years and the largest 
amount owed in any one year was $782 (before penalties).4 Ex. A. The Individual has testified 
that as soon as the Internal Revenue Service calculates the penalties for the late filing of federal 
income tax returns he will be able to pay them in full. Tr. at 103-04.  I find all of the witnesses’ 
testimony credible as to the underlying cause of the Individual’s failure to file – the Individual’s 
total absorption in his work. Finally, there is also very positive testimony from the Co-Worker 
and the Program Manager as to the Individual’s conduct on the job as to his handling of security 
issues. The record before me indicates that the Individual is outstanding at his profession and a 
thoughtful and giving member of his community. These attributes deserve high praise.  
 
Nonetheless, I cannot find that there is sufficient evidence to resolve the Criterion L concerns 
raised by the Individual’s repeated failure to file tax returns for the past eight years. 
Significantly, despite prior counseling by the LSO during the 2001 PSI, the Individual failed 
again to file timely tax returns for an extended period. Ex. 6 at 25. The failure to heed this 
warning constitutes a significant lapse in judgment. Additionally, the Individual has only 
recently remedied the tax issues before him. While the Individual’s witnesses have testified that 
they will prompt the Individual to file his tax returns in the future, I cannot find that these 
assurances, by themselves, resolve the concerns raised by the Individual recent eight-year failure 
to file returns. See Personnel Security Hearing, Case No. TSO-1108 (February 3, 2011)(despite 
individual’s excellent record in security matters at work, individual’s repeated failure to comply 
with the law by filing taxes and resolving traffic tickets is such to require non-restoration of 
clearance). Absent a longer period where the Individual demonstrates compliance with his legal 
responsibilities, I cannot find that the Criterion L concerns have been resolved. 
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criterion L of the 
Part 710 regulations. I also find that the Individual has not presented sufficient information to 
resolve the concerns raised by the Criterion L derogatory information. Therefore, I cannot 
conclude that restoring the Individual’s suspended access authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.” 10 
C.F.R. § 710.7(a). Accordingly, I find that the DOE should not restore the Individual’s 
suspended access authorization at this time.  
 

                                                            
4 The 2009 and 2010 State income tax returns indicated that the Individual owed $27 and $30 dollars respectively. 
Ex. A. 
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The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: March 28, 2012 
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Steven L. Fine, Hearing Officer: 
 
This decision concerns the eligibility of  XXXXXX (hereinafter referred to as "the Individual") 
to obtain a security clearance under the regulations set forth at 10 C.F.R. Part 710, entitled 
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s security 
clearance should not be restored. 
 
I.  BACKGROUND 
 
This case involves an Individual with a pattern of failing to meet his financial obligations dating 
back to 1993.  A Local Security Office (LSO) has been monitoring the Individual’s financial 
situation since his original application for a security clearance in 2000.  In 2006, the LSO 
received information indicating that the Individual had a large number of delinquent debts.  The 
LSO subsequently conducted a series of five Personal Security Interviews (PSI) of the 
Individual, the most recent on September 29, 2011.   
   
Unable to resolve the security concerns raised by the Individual’s continuing financial issues, 
and by the sometimes inconsistent and contradictory information provided  by the Individual, the 
LSO initiated administrative review proceedings by issuing a letter (Notification Letter) advising 
the Individual that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance.  In the Notification Letter, the LSO set forth the 
derogatory information at issue and advised that the derogatory information fell within the 
purview of potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. 
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§ 710.8, subsection (l).1  
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded his request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter 
on December 19, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his spouse, his daughter, his coworker, and a family friend.  See Transcript of 
Hearing, Case No. PSH-11-0037 (hereinafter cited as “Tr.”).  The LSO submitted 34 exhibits, 
marked as Exhibits 1 through 34, and the Individual submitted five exhibits, marked as Exhibits 
A through E. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this decision: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 

                                                 
1  Specifically, the Notification Letter alleges that the Individual has:  
 

Engaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security. Such conduct or circumstances include, but are 
not limited to, criminal behavior, a pattern of financial irresponsibility, conflicting 
allegiances, or violation of any commitment or promise upon which DOE 
previously relied to favorably resolve an issue of access authorization eligibility.   

 
10 C.F. R. § 710.8(l) 
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III.  FINDINGS OF FACT  
 
The Individual has exhibited a longstanding pattern of financial distress dating back to at least 
1993, when he declared Bankruptcy.  In his responses to a Letter of Interrogatory (LOI) the 
Individual stated that he declared Bankruptcy in 1993 after falling behind on his credit card 
payments.  Exhibit 22 at 1.  The Individual’s responses to the LOI contained contradictory 
information.  He initially claimed: “All my accounts are paid on time and above the minimum 
payment that is due,” yet he subsequently admitted that he was behind on some medical 
payments (which he claimed should have been paid by his insurance) and child support payments 
(which he claimed were incorrectly accessed).  Id. at 3-5.  He also admitted that his wages had 
been garnished, in 1998, in order to pay child support.  Id. at 5.     
 
On August 6, 2006, during his five-year reinvestigation, the Individual reported 14 delinquent 
accounts, totaling $60,112, as 180 days past due.  Exhibit 13 at 1-2.  This derogatory information 
led the LSO to investigate the Individual’s finances, a process that ultimately culminated in the 
present proceeding.   
 
From January 17, 2007, onward, a pattern became apparent where the Individual, under repeated 
questioning about his finances by the LSO, would always claim that his financial situation would 
be resolved in the near future when he would file for Bankruptcy.  This pattern was often 
accompanied by the Individual’s prevarications.  During a January 17, 2007, PSI, the Individual 
stated that he had been working with an attorney since November 2005 in order to resolve his 
financial issues by filing for Bankruptcy in the near future.  Exhibit 33 at 9, 60, 100.  During a 
February 10, 2009, PSI, the Individual was asked about the status of his second Bankruptcy 
proceeding.  The Individual responded by stating that his attorney had recommended that he 
delay filing until his daughter’s ongoing medical issues were resolved.  Exhibit 32 at 10-11.2  
However, over a year and a half later, during a September 29, 2010, PSI, the Individual admitted 
that he had not yet filed for Bankruptcy.  Exhibit 31 at 8.  The Individual then stated that he had 
delayed filing for Bankruptcy until after he received an insurance settlement for his wife’s car 
accident.  Id. at 27.  The Individual stated that he would proceed with the Bankruptcy in the near 
future since he had received the settlement.  Id. at 28.  Over a year later, during a September 26, 
2011, PSI, the Individual again explained that he delayed filing for Bankruptcy because he knew 
he was going to receive an insurance payment for the loss of his first home.  Exhibit 30 at 127.  
The Individual indicated that his attorney advised him to wait for two years after receiving 
settlements before filing for Bankruptcy.  Id. at 130.  However, the record shows that the 
Individual had received the insurance payment for the loss of his first house by February 2007.  
Tr. at 52. 
 
At the March 14, 2012, hearing, the DOE Counsel asked the Individual to explain why he had 
not yet filed for Bankruptcy, despite having stated his intention to do so beginning in 2007.  The 
Individual explained that he was following his attorney’s advice to delay filing for Bankruptcy.  
Tr. at 93.  The Individual testified that his attorney advised him to delay filing in order to ensure 

                                                 
2  The Individual did present the interviewer with a letter from his attorney indicating that he 
intended to file a Bankruptcy Petition on behalf of the Individual in April 2009.   Exhibit 33 at 
36. 
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that he and his daughter could retain proceeds from two insurance settlements totaling $88,000. 
Id.  The attorney advised the Individual that if he were to file for Bankruptcy too soon, the 
Individual’s creditors would receive the $88,000 in insurance settlements.  Id.  The Individual 
testified that he has now filed for Bankruptcy and was going to court “to get it finalized.”  Id. at 
101.   
 
Initially, during the January 17, 2007, PSI, the Individual specifically denied that any of his 
children were experiencing serious medical issues.  Exhibit 33 at 31.  Instead, the Individual 
attributed most of his debt to a number of other factors: his construction company business, 
medical and dental bills, and a reduction in the number of hours worked by his wife.  Id. at 39-
49.  The Individual also stated that his financial situation had worsened when his Human 
Reliability Program (HRP) certification was suspended in October 2006.  Id. at 87-88.       
However, during a February 10, 2009, PSI, the Individual attributed his financial problems to his 
daughter’s illness and the suspension of his HRP certification.  Exhibit 32 at 60.  The Individual 
stated that his daughter had been undergoing medical treatment, which required at least two 
surgeries and frequent out-of-town travel.  Id. at 10.  The Individual indicated that his daughter’s 
health issues had began about three years before this PSI.  Id. at 33.  The Individual further stated 
that his wife had been in a serious car accident which had kept her from working for four 
months.  Id.      
 
The Individual admitted that, in September of 2006, he had voluntarily allowed a 2001 Chevy 
Suburban to be repossessed, because after making payments on it for five years, he still owed 
more than it was worth.  Exhibit 33 at 22-29, 63-65.  During a February 10, 2009, PSI, the 
Individual stated that he had the 2001 Chevy Suburban voluntarily repossessed because after 
making payments on it for five and a half years, he still owed $32,000 for it, even though he had 
purchased it for $34,000.  Exhibit 32 at 16-17.  In another instance when the Individual’s story 
appears to have changed over time, the Individual initially claimed that at the time of the 
voluntary repossession, he only had six more months of payments left before the loan on the car 
was paid off.3  Id. at 17.  At the hearing, however, the Individual testified that he had been 
making payments on the 2001 Chevy Suburban for four and half years before having it 
voluntarily repossessed.   
 
The Individual moved his family from his first home (the first home), but left his eldest daughter 
living in it with the understanding that she would reimburse her parents (the Individual and his 
wife) for the monthly mortgage, utility, and insurance payments for the first home.  Tr. at 50, 55-
57; Exhibit 33 at 37.  The mortgage and the property title remained in the Individual’s and his 
wife’s name.  Exhibit 30 at 67, 123; Tr. at 57.  The first home then burned down.  Exhibit 30 at 
68.  After the first home burned down, the Individual received an insurance payment of $70,000 
for the first home in 2006 or early 2007.  Exhibit 30 at 68, 131; Tr. at 50, 54.  The Individual 
transferred that money into joint bank account shared by him, his spouse, their eldest daughter, 
and her husband.  Tr. at 51.  While $24,000 of the insurance money was used to pay off the 
mortgage on the first home, the remainder of the $70,000 was used to pay off his eldest 
daughter’s vehicles and to purchase and to remodel a new home for her (the fourth house) in 
                                                 
3  A copy of the Individual’s credit report dated December 10, 2008, indicates that the 2001 
Chevy Suburban was financed on an 84-month note.  Exhibit 20 at 4.  
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February of 2007.  Exhibit 29 at 15-16.; Tr. at 51-53.    Tr. at 133.  The Individual stated that he 
gave his eldest daughter the entire $70,000 because he considered the first home to be her house.  
Exhibit 30 at 68, 131.4  When the first home burned down, the Individual’s eldest daughter had 
been making payments for approximately a year.  Exhibit 30 at 68.  The Individual indicated that 
he had previously been making payments on the first home for ten years.  Id. at 68-69. 
 
The Individual failed to adequately explain the circumstances surrounding the foreclosure of his 
second home.  During his January 17, 2007, PSI, the Individual stated that he had “skipped” the 
previous month’s mortgage payment on the second home.  Exhibit 33 at 82.  The Individual 
claimed that the lender had agreed to let him make this payment at a later date.   Id. at 33 at 83.  
By the time of his February 10, 2009, PSI, the Individual had moved his family out of the second 
home and was now living in a third home (the third home), which he rents.  Exhibit 32 at 13.  
The Individual provided a difficult-to-believe account of the circumstances resulting in the 
second home’s foreclosure.  The Individual noted that one reason he was having difficulty 
making payments on the second home was that its electric bills were higher than expected.  The 
Individual stated that he had purchased the second home with the understanding that he would 
receive a discount on electricity. Exhibit 32 at 11.  However, the Individual stated that his 
electric bills at his second home averaged $500 a month.  Id. at 12.   During his September 26, 
2011, PSI, the Individual asserted that his electric bill at the second home had increased to $500 
a month from $250 a month.  Exhibit 30 at 18.  The Individual’s credibility was further damaged 
when he initially stated that he had fallen five or six months behind on his mortgage payments 
for the second home, but subsequently stated that he had fallen three months behind on his 
mortgage payments on the second home.  Id. at 19, 26.  In an attempt to explain his apparent 
inaction in the face of mounting financial issues, the Individual claimed that the lender for the 
second home had initially agreed to allow the Individual to move the delinquent payments “to 
the back of the loan,” if the Individual was able to make three mortgage payments in a timely 
manner.  Id.  The Individual claimed he subsequently received a telephone call from the lender 
demanding a payment of $25,000 in order to avoid foreclosure proceedings.  Id. at 20.  The 
Individual claimed he then decided to abandon the second home and moved his family to the 
third home.  Id. at 22-26. 
 
The statements made by Individual during a discussion of his outstanding tax liabilities further 
eroded his credibility.  During his September 26, 2011, PSI, he stated that he owed the Internal 
Revenue Service (IRS) $1,100 because of an alleged mistake that his wife’s employer’s 
accountant had made.  Exhibit 30 at 81-82.  The Individual claimed he had agreed to a payment 
plan with the IRS.  Id. at 86.  The interviewer asked the Individual if he had a written copy of 
that plan.  The Individual claimed that he had not received it yet.  Id. at 86-87.     
 
IV.  ANALYSIS 
 
The record shows that the Individual has engaged in a pattern of financial irresponsibility.  The 

                                                 
4 The Individual still owns the property where the first home once stood.  Tr. at 59.  The 
Individual testified that he was advised not to sell this property because of the Bankruptcy.   
Exhibit 30 at 134. 
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Individual’s pattern of financial irresponsibility raises significant security concerns under 
Criterion L.  The Revised Adjudicative Guidelines state in pertinent part: 

Failure or inability to live within one's means, satisfy debts, and meet financial 
obligations may indicate poor self-control, lack of judgment, or unwillingness to abide 
by rules and regulations, all of which can raise questions about an individual's 
reliability, trustworthiness and ability to protect classified information.  An individual 
who is financially overextended is at risk of having to engage in illegal acts to generate 
funds . . . .  Conditions that could raise a security concern and may be disqualifying 
include: (a) inability or unwillingness to satisfy debts; (b) indebtedness caused by 
frivolous or irresponsible spending and the absence of any evidence of willingness or 
intent to pay the debt or establish a realistic plan to pay the debt; (c) a history of not 
meeting financial obligations; (d) deceptive or illegal financial practices such as . . . 
intentional financial breaches of trust; [and] (e) consistent spending beyond one's 
means, which may be indicated by excessive indebtedness, significant negative cash 
flow, high debt-to-income ratio, and/or other financial analysis. . . . 

Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Adjudicative Guidelines) at ¶¶ 18, 19.  In addition, the inconsistencies in the 
information provided by the Individual, in his LOI, PSIs, and at the hearing, raise questions 
about the Individual’s honesty, candor and trustworthiness.  The Adjudicative Guidelines state in 
pertinent part: 
 

Conduct involving questionable judgment, lack of candor, dishonesty, or 
unwillingness to comply with rules and regulations can raise questions about an 
individual's reliability, trustworthiness and ability to protect classified 
information. Of special interest is any failure to provide truthful and candid 
answers during the security clearance process or any other failure to cooperate 
with the security clearance process. 

 
Adjudicative Guidelines at ¶ 15.  As the discussion above illustrates, several of the financial 
conditions that could raise security concerns identified by the Adjudicative Guidelines apply to 
the Individual.  As for possible mitigating factors, I find that the Individual has not met any of 
the conditions set forth at ¶ 20(a) of Guideline F. 5  His failure to exercise good judgment, 

                                                 
5  Conditions that could mitigate security concerns arising from financial irresponsibility include: 
      (a) the behavior happened so long ago, was so infrequent, or occurred under such 
circumstances that it is unlikely to recur and does not cast doubt on the individual's current 
reliability, trustworthiness, or good judgment; 
      (b) the conditions that resulted in the financial problem were largely beyond the person's 
control (e.g. loss of employment, a business downturn, unexpected medical emergency, or a 
death, divorce or separation), and the individual acted responsibly under the circumstances; 
      (c) the person has received or is receiving counseling for the problem and/or there are clear 
indications that the problem is being resolved or is under control; 
      (d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve 
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honesty and reliability in his financial affairs has been a long-term problem dating back to at 
least 1993, and has not been resolved.  The manner in which the Individual has conducted his 
financial affairs casts doubt on his current reliability, trustworthiness, and judgment.  I also find 
that the Individual has not met the conditions set forth at ¶ 20(b) of Guideline F.  While the 
Individual testified that his financial setbacks have resulted, in part, from the serious illnesses of 
his spouse and daughter, the pattern of failing to meet his financial obligations began before his 
spouse and daughter’s illnesses.6  Moreover, the irresponsible manner in which the Individual 
has reportedly failed to respond to his financial set-backs has raised significant security concerns.  
In addition, the Individual has not met the conditions set forth at ¶ 20(c) of Guideline F.  While 
the Individual has sought credit counseling assistance, he has not shown that such counseling has 
been effective.  At the hearing, the Individual admitted that he has only recently implemented a 
family budget or a financial plan which could reasonably be expected to resolve his financial 
issues.  I was not convinced that the budget presented by the Individual at the hearing and the 
Individual’s filing of a petition for Chapter 7 Bankruptcy would resolve his financial issues 
going forward.  The Individual has presented insufficient evidence to allow me to conclude that 
he is able to exert and maintain control over his finances.  The Individual has similarly failed to 
meet conditions set forth at ¶ 20(d) of Guideline F, since the Individual has only recently 
declared bankruptcy.  Finally, the Individual has not met the conditions set forth at ¶ 20(e) of 
Guideline F.  He has not shown that he has any reasonable basis to dispute the legitimacy of his 
past-due debts and has not provided documented proof to substantiate that he has taken sufficient 
action to resolve his financial issues. 
 
Moreover, the Individual’s provision of less than credible information in his LOI and PSIs raises 
doubts that he cannot be trusted to provide truthful information to DOE security officials.  The 
Individual’s lack of candor continued at the hearing, showing that he continues to exhibit poor 
judgment, and cannot be relied upon or trusted.  I was especially concerned about evidence in the 
record showing that the Individual and his spouse received $88,000 in insurance settlements in 
2007 and 2010 and, for the most part, did not use that money to satisfy outstanding debts, but 
rather used a substantial portion of those funds to purchase and renovate a new residence for 
their adult daughter.  In addition, since 2006, the Individual has been repeatedly assuring LSO 
officials that he intended to file for Bankruptcy in the near future.  The Individual has only 
recently done so.  Moreover, the Individual has admittedly avoided filing for Bankruptcy in order 
to prevent his insurance settlements from being included in the Bankruptcy estate and therefore 
being distributed to his creditors.         
 
The DOE security program is based on trust.  Personnel Security Hearing, Case No. TSO-0920 

                                                                                                                                                             
debts; 
      (e) the individual has a reasonable basis to dispute the legitimacy of the past-due debt which 
is the cause of the problem and provides documented proof to substantiate the basis of the 
dispute or provides evidence of actions to resolve the issue. . . . 
 
Guideline F at ¶ 20. 
 
6 As of August 6, 2006, the Individual had $60,112 in debt that was at least 180 days past due.  
Exhibit 13.  In his January 17, 2007, PSI, the Individual stated that none of his children had been 
having serious medical problems.  Exhibit 33 at 31.    
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(2010).7  If the DOE cannot fully trust an individual, then it cannot allow them access to 
classified information or special nuclear materials.  Accordingly, I find that the security concerns 
under Criterion L raised by the Individual’s inconsistent statements and financial conduct remain 
unresolved. 
 
V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has not resolved the security concerns raised under Criterion L.  Therefore, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I find 
that the Individual’s security clearance should not be restored.  The Individual may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 19, 2012 
 
 

                                                 
7  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA 
website located at http://www.oha.doe.gov. The text of a cited decision may be accessed by 
entering the case number of the decision in the search engine located at 
http://www.oha.doe.gov/search.htm.  



 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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In the matter of Personnel Security Hearing ) 
      ) 
Filing Date:  October 18, 2011  ) Case No.: PSH-11-0039 
      )  
____________________________________) 
 
 

Issued: March 27, 2012 
______________________ 

 
Hearing Officer Decision 
______________________ 

 
Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxx (hereinafter referred to as “the 
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 For the reasons set forth below, I conclude that the DOE should not restore the 
individual’s access authorization at this time.2   

 
I.  BACKGROUND 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

 
The individual is an employee of a DOE contractor and holds a suspended access authorization.  On 
September 8, 2011, the individual notified the DOE that the Internal Revenue Service (IRS) began 
garnishing his wages in August 2011, due to his failure to file a 2006 federal tax return.  Exhibit 7.  
A Local Security Office (LSO) summoned the individual for an interview (PSI) with a personnel 
security specialist on September 28, 2011.  Exhibit 7.  After the PSI, the LSO determined that 
derogatory information existed that cast into doubt the individual’s eligibility for access 
authorization. The LSO informed the individual of this determination in a letter that set forth the 
DOE’s security concerns and the reasons for those concerns.  Letter from LSO to Individual 
(November 1, 2011) (Notification Letter); Exhibit 1 (Summary of Security Concerns).  The 
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Notification Letter also informed the individual that he was entitled to a hearing before a hearing 
officer in order to resolve the substantial doubt concerning his eligibility for an access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the hearing officer. The DOE introduced eleven exhibits into the record of this 
proceeding. The individual introduced six exhibits, and presented the testimony of one witness, in 
addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraph (l) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8. Exhibit 1.3  
Under this criterion, the LSO cited (1) the individual’s delinquency on accounts in collection 
totaling $6,226; (2) his delinquency on property taxes, for tax years 2008 through 2010, totaling 
$2,127; (3) his debt to a bank of approximately $1,200 for writing bad checks; and (4) his failure to 
file a federal income tax return for 2006 and the resulting garnishment of his wages, beginning in 
August 2011, for estimated taxes due of $11,266.  Exhibit 1.  On December 6, 2011, the individual 
filed a response stating that he was not disputing any of the allegations.  Exhibit 2. 
 
The above information adequately justifies the DOE’s invocation of criterion (l), and raises 
significant security concerns.  The failure or inability to live within one's means, satisfy debts, and 
meet financial obligations, including the failure to file tax returns as required, may indicate poor 
self-control, lack of judgment, or unwillingness to abide by rules and regulations, all of which can 
raise questions about an individual's reliability, trustworthiness and ability to protect classified 
information.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (Adjudicative Guidelines), The White House (December 19, 2005), Guideline 
F (Adjudicative Guidelines).  Further, an individual who is financially overextended is at risk of 
having to engage in illegal acts to generate funds.  Id. 
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a hearing officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 

                                                 
3 Paragraph (l) defines as derogatory information that an individual has “[e]ngaged in any unusual conduct or is 

subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may 
cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 708.8(l).   
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other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
regulations further instruct me to resolve any doubts concerning the individual’s eligibility for 
access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
As noted above, the individual has not disputed the allegations set forth in the Notification Letter.  
Exhibit 2.  He has, however, offered some evidence of progress toward resolving the concerns raised 
by the allegations.  Nonetheless, as discussed below, there are still outstanding financial issues that 
the individual has not addressed, and circumstances that contributed to his difficulties appear likely 
to continue into the future.  Thus, I do not find that the concerns in this case have been sufficiently 
resolved such that the individual’s clearance should be restored.  
 
First, regarding his $1,200 debt to a bank related to bad checks, the individual testified that he had 
reached an oral agreement with the bank to pay $50 per month toward this debt, with the balance to 
be paid in full upon his receipt of an expected tax refund.  Hearing Transcript (Tr.) at 21; see 
Guideline F at ¶ 20 (d) (concern can be mitigated where individual makes “good-faith effort to repay 
overdue creditors or otherwise resolve debts”).  In addition, the individual submitted proof of 
payment of his past due 2008 property taxes.  Exhibit F.   
 
Regarding his federal income tax obligations, the individual testified that he filed his 2006 tax return 
in early February 2012.  Tr. at 24.  He stated that he attempted to get confirmation of receipt of his 
return by the IRS, but was told that this would not be possible for four to five weeks.  Id. at 25.  He 
did, however, provide a copy of the completed return, prepared by a commercial firm, and showing 
that he would be due a refund of $2,648 for tax year 2006.  Exhibit A.4  It would, therefore, appear 
that the individual has, albeit belatedly, satisfied his obligation to file federal income tax returns.  
See Exhibits B, D, and E (IRS records showing receipt of tax returns for 2005, 2007, and 2008, 
respectively). 
 
Unfortunately, however, the individual still has yet to address the remainder of his outstanding debt. 
 He testified that, as of the hearing, he had taken no action toward paying off the $6,226 he owes on 
delinquent accounts in collection.  Tr. at 20.  Moreover, while he has paid his past due 2008 property 
taxes, he has yet to pay those due for tax years 2009 and 2010, which together total $1,593, 
exclusive of penalties and fees, which proved to be substantial when he paid his tax for 2008.  
Exhibit F ($523 in penalties and fees added to tax bill of $534 for 2008). 

                                                 
4 The individual’s testified that, because of the lateness of his filing, he will not receive this refund.  Tr. at 47-48; 

see 26 U.S.C. § 6511(a) (2010) (“Claim for credit or refund of an overpayment of any tax imposed by this title which is 
required to be paid by means of a stamp shall be filed by the taxpayer within 3 years from the time the tax was paid.”). 
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Of additional concern is that the individual has no apparent plan for paying off these debts, nor any 
idea how long it will take to do so.  Tr. at 39 (“I have to take it one step at a time, one account at a 
time and try to get it resolved.  It is not going to be one day longer than what I want it to be or what 
it can feasibly be.”).  I offered the individual an opportunity to submit, after the hearing, a list of his 
monthly income and normal expenses, “just to give the DOE an idea of how you are set in terms of 
dealing with the day-to-day expenses.”  Tr. at 57. The individual, however, did not provide this 
information, thus making it difficult for me to make even a rough assessment of his future financial 
stability. 
 
Finally, there are circumstances in this case that both mitigate and exacerbate the concerns in this 
case going forward.  The individual testified at the hearing that his wife has suffered from various 
medical problems since the mid-1990s, and that most of his outstanding debts are due to unpaid 
medical bills.  Tr. at 40-41.  I note here that the Adjudicative Guidelines state that concerns related 
to finances can be mitigated where “conditions that resulted in the financial problem were largely 
beyond the person's control . . . .” Guideline F at ¶ 20 (b).  The LSO, aware of the individual’s debts 
in March 2011, noted these circumstances and this provision of the guidelines in deciding to grant 
the individual’s application for a clearance.  Exhibit 5 (case evaluation sheet).5 
 
These circumstances do, in fact, partially mitigate the security concern in this case, at least to the 
extent that the absence of such circumstances would indicate that financial problems were more 
likely to have resulted from poor self-control, bad judgment, or a simple unwillingness to satisfy 
financial obligations. Thus, here, the individual’s financial troubles may be less reflective of his 
general reliability, trustworthiness and ability to protect classified information.   
 
There is, nonetheless, as noted above, a separate concern noted in the Adjudicative Guidelines, that 
“[a]n individual who is financially overextended is at risk of having to engage in illegal acts to 
generate funds.”  Guideline F at ¶ 18.  Such a concern exists independent of the circumstances 
leading to an individual’s financial distress.  That this concern is more than just theoretical is 
demonstrated by the fact that the individual engaged in an illegal act by not timely filing his 2006 
federal income tax return, citing the fact that he “just didn’t have the money” to pay the cost of 
preparation of his return.  Tr. at 29.6 
 
Looking forward, then, the question comes back to an assessment of the individual’s likely future 
financial situation.  And in this case, there is really no basis for me to conclude that the individual 
will not face similar financial problems in the future.  Aside from the lack of any plan or budget by 
the individual, there might be cause for hope if his wife’s medical issues were behind her.  However, 
those problems, unfortunately, appear to be chronic in nature.  See Tr. at 15-16 (individual’s 
testimony detailing wife’s struggle with degenerative arthritis and Lupus, and noting that she was 
scheduled for surgery to remove her thyroid the week following the hearing). 
 

                                                 
5 The individual’s report in September 2011 that the IRS was garnishing his wages triggered a reevaluation by 

the LSO, resulting in the suspension of the individual’s clearance.  See Exhibits 3 and 4 (September 2001 case evaluation 
sheets). 

 
6 This reasoning, in addition to clearly not excusing a violation of law, is puzzling given the fact that the amount 

of his anticipated 2006 refund, $2,648, would have easily covered the cost of preparation, which the individual stated was 
“ between three and five hundred dollars.”  Id.  
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In prior cases involving financial issues, Hearing Officers have held that “[o]nce an individual has 
demonstrated a pattern of financial irresponsibility, he or she must demonstrate a new, sustained 
pattern of financial responsibility for a period of time that is sufficient to demonstrate that a 
recurrence of the past pattern is unlikely.” See, e.g., Personnel Security Hearing, Case No. TSO-
1078 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010); Personnel Security Hearing, 
Case No. TSO-0746 (2009).  Similarly in this case, even to the extent that the individual’s financial 
problems may not be due to irresponsibility, I find that he would need to show a sustained pattern of 
financial stability for a period of time that is sufficient to demonstrate that a recurrence of the past 
pattern is unlikely.  As the individual clearly has not made such a showing, I cannot find that his 
clearance should be restored at this time. 
 

V. CONCLUSION 
 
In the above analysis, I have found that there was sufficient derogatory information in the possession 
of the DOE that raises serious security concerns under Criterion L. After considering all the relevant 
information, favorable and unfavorable, in a comprehensive common-sense manner, including 
weighing all the testimony and other evidence presented at the hearing, I have found that the 
individual has not brought forth sufficient evidence to mitigate the security concerns at issue. I 
therefore cannot find that restoring the individual’s access authorization will not endanger the 
common defense and is clearly consistent with the national interest. Accordingly, I have determined 
that the individual’s access authorization should not be restored.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 27, 2012 



*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
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    Issued:  May 10, 2012 

_______________ 

Decision and Order 
_______________ 

 
Janet R. H. Fishman, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the Individual) for access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1/   For the reasons set forth below, I conclude that the Individual’s access authorization 
should be not be restored.   
 

I.  Procedural History 
 
The Individual is employed by the Department of Energy (DOE).  Based upon the receipt of 
derogatory information, the Local Security Office (LSO) called the Individual in for a Personnel 
Security Interview (PSI).  DOE Ex. 12.  After the PSI, the LSO informed the Individual that 
derogatory information created a substantial doubt concerning her eligibility for access 
authorization.   Notification Letter dated November 17, 2011; DOE Ex. 1; 10 C.F.R. § 710.8(l) 
(Criterion L).   
 

                                                            
1/ An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will also be referred 
to in this Decision as a security clearance.   
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The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt concerning her eligibility for access 
authorization.  The Individual requested a hearing on this matter.  The LSO forwarded this 
request to OHA, and I was appointed the Hearing Officer.  The DOE introduced 13 exhibits into 
the record of this proceeding.  The Individual, through her attorney, submitted 16 exhibits and 
presented the testimony of four witnesses, in addition to testifying herself.   
 

 
II.  Regulatory Standards 

 
Under Part 710, certain types of information raise concerns about whether an individual is 
eligible for access authorization.  In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature of the conduct at 
issue, how frequently it occurred, how recently it occurred, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing on the relevant security concerns.  
10 C.F.R. § 710.7(c).  The decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, both favorable and unfavorable.  
Id. § 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  Id. § 710.27(a).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  Id. § 710.27(d); see Personnel 
Security Hearing, Case No. VSO-0013 (1995), aff’d, OSA, 1995.2/  The regulations further 
instruct me to resolve any doubts concerning the individual’s eligibility for access authorization 
in favor of the national security.  10 C.F.R. § 710.7(a).   
 
 

III.  Findings of Fact and Analysis 
 

A.  Criterion L Concern 
 
Criterion L applies where an individual has engaged in conduct casting doubt on whether she is 
“honest, reliable, and trustworthy.”  10 C.F.R. § 710.8(l);  see also Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on 
December 29, 2005, by The White House (Adjudicative Guidelines) ¶ 19 (c) (a history of not 
meeting financial obligations).    

                                                            
2/ Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.   
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The record indicates that the Individual has filed for bankruptcy three times: in 1979, in 1989, 
and most recently, in 2011.  The Individual’s recent bankruptcy is sufficient to support a 
Criterion L security concern.  Accordingly, I find that the LSO properly raised a security concern 
under Criterion L.   
 

B. Possible Mitigation of Criterion L Concerns 
 
When a person files for bankruptcy, a security concern arises not from the bankruptcy filing per 
se, but rather from the circumstances surrounding a person’s bankruptcy and his or her attendant 
financial problems. See Personnel Security Hearing, Case No. VSO-0509 (2002); Personnel 
Security Hearing, Case No. VSO-0414 (2001), aff’d, OSA, (2001). When reviewing the access 
authorization of a person who has filed for bankruptcy relief, I must focus on how the person 
reached the point at which it became necessary for him or her to seek the help of the bankruptcy 
court in order to regain control of his or her financial situation through the legal discharge of his 
or her debts. See Personnel Security Hearing, Case No. VSO-0288 (1999), aff’d, OSA (2000). 
Thus, in this case I must consider whether legitimate financial hardship necessitated the 
individual’s multiple bankruptcy filings or whether the three bankruptcy filings result from the 
individual’s irresponsible behavior. 
 
In evaluating the evidence presented by the individual, I note that once a pattern of financial 
irresponsibility has been established, it is the individual’s burden to demonstrate a new pattern of 
financial responsibility.  See Personnel Security Hearing, Case No. VSO-0509 (2002); 
Personnel Security Hearing, Case No. VSO-0108 (1996), aff’d OSA (1997).  Based on the 
record before me, I find that, although the Individual has challenged some of the detail in the 
Notification Letter,3/ the Individual has not presented sufficient evidence to mitigate the security 
concerns that her bankruptcy resulted from a pattern of financial irresponsibility. 
 
The Individual testified that she filed for bankruptcy in 1979, 1989, and 2011.  DOE Ex. 1 at 1.  
She testified that the first two bankruptcies were filed during her first marriage.  Tr. at 45, 47.  
The Individual testified that her first husband worked sporadically and also abused drugs and 
alcohol.  Tr. at 45-46.  She stated that, during the marriage, he spent all the money he earned and 
took money from her when he could.  Tr. at 46.  The 1989 bankruptcy occurred right before she 
and her first husband divorced.  Tr. at 47.   
 

                                                            
3/ At the hearing and in her response to the Notification Letter, the Individual claimed that some of the 
allegations listed in the Notification Letter were misleading.  DOE Ex. 2 at 1; Tr. at 58.  She stated that 
the Notification claimed she made a budget in July 2011 which showed she was spending more than her 
income, yet she continued to purchase items, including a $5,000 weight-loss program.  DOE Ex. 1 at 1.  
The Individual testified, and provided an exhibit that showed that the weight-loss program was purchased 
in April 2010, over a year prior to her alleged budget.  Tr. at 58; Ind. Ex. E.  The Individual testified that 
despite what was alleged in the Notification Letter, the credit cards that she used to get rewards were 
opened prior to her budgeting process in July 2011 and that she stopped using them thereafter.  Tr. at 59, 
65.   
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The Individual claims that her recent bankruptcy, which was discharged in December 2011, is 
the result of the massive housing decline in her community, rather than a pattern of financial 
irresponsibility.  Tr. at 47, 52-53.  The Individual and her husband own two houses, each of 
which carries a mortgage.  She married her husband in 2005 and they moved into her house.  Tr. 
at 110; DOE Ex. 10 at 4.  They retained his residence as a rental property.  The rental property 
was refinanced in 2004, right before they married.  Tr. at 109.  Her property was refinanced in 
2007.  Tr. at 109.  Both houses are currently valued at amounts less than the mortgages on 
them.4/  Tr. at 52.  She claimed that she refinanced her houses expecting to sell them within one 
year of the refinance, but because the housing market declined, she could not sell the houses to 
cover her mortgages.  As discussed below, I believe her financial problems are deeper than the 
decline in the housing market.   
 
The Individual’s financial problems were exacerbated by the fact that she withdrew money from 
her retirement plan to pay off some bills and help her family, including purchasing a car for her 
grandson, who needed it to get to a job, and paying for two family funerals.  DOE Ex. 12 at 15; 
Tr. at 76.  She realized tax consequences of over $9,000 owed to the IRS and her home state.  Tr. 
at 56, 83.  The Individual testified that as soon as she realized the tax consequences she entered 
into a payment plan with both the IRS and the state, both of which are currently paid in full.  Tr. 
at 108.  She admitted that she carried extensive credit card debt, which is also evidenced by her 
credit report and the fact that she used the money from her retirement fund to pay off credit card 
bills.  DOE Ex. 8.  I find that, in 2010, when she used the withdrawal from her retirement plan to 
pay off some of the credit card bills, she should have realized that she had a problem with her 
finances.  Yet it took her another year to finally realize she was in financial difficulties, and then 
apparently only after receiving bills from the IRS and her state for taxes related to the retirement 
fund withdrawal.  Accordingly, I find that the circumstances surrounding the Individual’s 
financial problems indicate a pattern of financial irresponsibility.   
 
The Individual has shown that she has taken positive steps toward financial stability.  She has 
paid off both the IRS and her state, as of the time of the hearing.  Tr. at 108.  In addition, she has 
closed all but one of her credit cards.  Tr. at 87.  Also, her present budget shows a surplus of 
approximately $2,000 a month.  She stated that to achieve that surplus, she eats out less 
frequently, reduced her utility bills, and no longer is paying finance charges on her credit cards.  
Tr. at 84-86.  Also, the mortgages on both houses adjust yearly, which has led to a lower interest 
rate on both mortgages.  Tr. at 80, 82.  This has improved her financial situation.  The Individual 
submitted a statement of her intention to not gamble in the future.  Tr. at 71; Ind. Ex. P.   
 
Despite the evidence that the Individual has taken positive steps to conduct her financial affairs 
in a responsible manner, I cannot make a predictive assessment at this point that the Individual 
will remain financially responsible in the future.  Since the Individual’s most recent bankruptcy 
filing, only six months has passed.  A person who has filed for bankruptcy protection three times, 

                                                            
4/ The Individual stated that her husband’s house was valued at $310,000 when they refinanced and is now 
worth $75,000.  She continued that her house was valued at $533,000 when they refinanced and is now 
worth $180,000.  DOE Ex. 3.  She stated that the mortgage payment on the rental property is $940, but 
they only receive rent of $900.  DOE Ex. 3. 
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most recently due to financial irresponsibility, needs to demonstrate a lengthy, sustained period 
of meeting all her bills and financial obligations in order to mitigate the security concerns.  
Personnel Security Hearing, Case No. TSO-0217 (2005).  In this case, the bankruptcy was 
discharged in December 2011, a period of less than four months.   
 
I find that the Individual has not mitigated the concerns raised by her financial problems.  
Although she appears to be on the way to financial stability, she filed her third bankruptcy in 
September, less than six months prior to the hearing date.  In addition, the bankruptcy was only 
discharged in December 2011, less than four months prior to the hearing date.  I find that she has 
not presented a sufficient pattern of financial stability.  Accordingly, I find that the Individual 
has not mitigated the security concerns raised under Criterion L in regard to her financial 
difficulties.  
 

IV.  Conclusion 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence that 
raised doubts regarding the Individual’s eligibility for a security clearance under Criterion L of 
the Part 710 regulations.  I also find that the Individual has not presented sufficient information 
to resolve those concerns.  Therefore, I cannot conclude that restoring the Individual’s access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).  Consequently, it is my decision 
that the Individual’s access authorization should not be restored at this time.  The parties may 
seek review of this decision by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 
 
 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  May 10, 2012  



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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This Decision concerns the eligibility of  XXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization (“security clearance” or “clearance”) should not be restored at this time.1     
 

I. Background 
 
The individual has been employed by a Department of Energy (DOE) contractor since 
1997, and has held a DOE access authorization for over 10 years.  In October 2011, the 
individual tested positive for marijuana on a random drug test.  The local security office 
(LSO) conducted a personnel security interview (PSI) with the individual in October 2011, 
and he admitted that he had used marijuana from 2007 to 2011 while in possession of a 
DOE security clearance.  He also admitted that although he had certified on a January 
2011 personnel security questionnaire that he had never illegally used a controlled 
substance while possessing a security clearance, he had been using marijuana since 2007. 
  
 

                                                 
1  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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In November 2011, the LSO informed the individual how to proceed to resolve the 
derogatory information that had created a doubt regarding his continued eligibility for 
access authorization. See Notification Letter (November 2011).  The Notification Letter 
stated that the derogatory information regarding the individual falls within the purview of 
10 C.F.R. §§ 710.8(f), (k), (l) (Criteria F, K, and L); and section 1072 of the National 
Defense Authorization Act for Fiscal Year 2008 (50 U.S.C. § 435b, section 3002) (the Bond 
Amendment), which statutorily prohibits federal agencies from allowing “an unlawful user of 
a controlled substance or an addict” to hold a security clearance.  50 U.S.C. § 435c(b).  
 
DOE invoked Criterion F because the individual admitted in his PSI to using and purchasing 
marijuana from 2007 to 2011, even though he had certified on a Questionnaire for National 
Security Positions (QNSP) that he had never illegally used a controlled substance while 
possessing a security clearance or in the previous seven years. 2  The individual admitted 
that he lied on the QNSP because he was afraid that he would lose his job. 
 
DOE invoked Criterion K because of the individual’s admission in his October 2011 PSI 
that: (1) he used marijuana from 2007 until 2011 when he tested positive for marijuana 
during a random drug test; (2) he purchased marijuana on September 11, 2011, from a 
stranger at a concert after seeking out a group because he knew they were smoking 
marijuana; (3) he owned drug paraphernalia, (4) he sought out marijuana users at a 
sporting event and tried to purchase from them, (5) he intended to stop smoking marijuana 
in December 2008 after taking a random drug test but instead resumed smoking, (6) he 
actively sought out a physician known to prescribe medical marijuana, and (7) he lied to the 
physician about his symptoms in order to legally obtain medical marijuana.3  
 
DOE invoked Criterion L because of the individual’s admission that he used illegal drugs 
while holding a security clearance from 2007 until October 2011.4 
 
DOE invoked the Bond Amendment because of information in its possession (specifically 
the individual’s admission that he used marijuana from 2007 to 2011) that indicates that the 
individual is an unlawful user of a controlled substance or an addict.  This behavior is 
subject to the provisions of the Bond Amendment, 50 USC § 435c(b), which provides that a 
federal agency may not grant or renew a security clearance for a covered person who is an 
unlawful user of a controlled substance or an addict.   
                                                 
2 DOE invoked Criterion F  based on information in the possession of the Department of Energy indicating that 
XXXXXXX has deliberately misrepresented, falsified, or omitted significant information from a Personnel 
Security Questionnaire, a questionnaire for Sensitive Positions, and questionnaire for national Security 
Positions, a personnel qualifications statement, a personnel security interview, written or oral statements made 
in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization.  This behavior is subject to the provisions of 10 C.F.R. § 710.8(f).   
 
3 DOE invokes Criterion K when a person has allegedly trafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances except as 
prescribed or administered by a physician or as otherwise authorized by Federal law.  10 C.F.R.  § 710.8 (k).   
 
4 DOE invokes Criterion L when information in the possession of the DOE indicates that the individual has 
engaged in unusual conduct or is subject to circumstances which tend to show that  he is not honest, reliable, 
or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion, exploitation 
or duress which may cause him at act contrary to the best interest of the national security.  10 CFR 710.8 (l).   
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The individual exercised his right under Part 710 to request a hearing in this matter.  
10 C.F.R. § 710.21(b).  The Director of OHA appointed me as Hearing Officer in this case.  
After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I 
set a hearing date. At the hearing, the individual testified on his own behalf and called one 
witness.  DOE counsel did not call any witnesses.  The transcript taken at the hearing shall 
be hereinafter cited as “Tr.”  Various documents that were submitted by the parties during 
this proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”  DOE 
exhibits are numbered, and the individual’s exhibits are lettered.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c)5.  In personnel security cases arising under Part 710, it is my role as the Hearing 
Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to 
whether the granting or continuation of a person’s access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest. 
10 C.F.R. § 710.7(a); Revised Adjudicative Guidelines for Determining Eligibility for Access 
to Classified Information issued on December 29, 2005, by the Assistant to the President 
for National Security Affairs, The White House (Guidelines). I am instructed by the 
regulations to resolve any doubt as to a person’s access authorization eligibility in favor of 
the national security. Id.  After due deliberation, I find that the individual’s access 
authorization should not be restored at this time because I cannot conclude that such a 
grant would not endanger the common defense and security and would be clearly 
                                                 
5 The applicable factors are: the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and regency of the conduct; 
the age and maturity of the individual at the time of the conduct; the voluntariness of the participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for 
the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuance or 
recurrence; and other relevant and material factors.  10 C.F.R. §710.7 (c). 



 
 

- 4 -

consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 

 
A. DOE=s Security Concerns 

 
DOE has noted two security concerns related to the individual’s admitted drug use-- 
Criterion K deals with the use of controlled substances and the Bond Amendment 
precludes the granting of a security clearance to an individual who “is an unlawful user of a 
controlled substance.”  50 U.S.C. § 435c(b); Personnel Security Hearing, Case No. TSO-
956 (2010).  Drug abuse (defined as the use of a legal drug in a manner that deviates from 
approved medical direction) may impair judgment and cause questions about the ability of 
an individual to comply with laws, rules and regulations.  See Guideline H, ¶ 24.  As stated 
above, the individual admitted that he used marijuana between 2007 and 2011.  This 
validates the security concerns under Criterion K and the Bond Amendment.   
 
The agency also sets forth two concerns regarding the individual’s personal conduct.  
Conduct involving questionable judgment, lack of candor, dishonesty, or unwillingness to 
comply with rules and regulations can raise questions about an individual’s reliability, 
trustworthiness and ability to protect classified information.  Guideline E, ¶ 15.  Such 
conduct includes the deliberate omission, concealment or falsification of relevant facts from 
any personnel security questionnaire, and the violation of a written commitment made by 
the individual to the employer as a condition of employment.  Id. at ¶ 16(a), (f).  The 
individual admitted that he used drugs while holding a security clearance, in violation of his 
commitment not to use illegal substances while holding a clearance, and also admitted that 
he lied on his QNSP about his drug use in order to keep his job.  This validates the security 
concerns under Criteria F and L. 
 

B. Findings of Fact and Analysis 
 
The individual testified at the hearing, and also called his supervisor as a character  
witness.  As an initial matter, the individual does not dispute any of the allegations 
contained in the Notification Letter.  At the hearing, the individual provided testimony and 
evidence to support his argument that he did not have a recurring drug problem and that 
his drug use was unlikely to recur.  Rather, he contends that his drug use was a method to 
gain relief from psychological pain, depression, anxiety and stress resulting from a divorce, 
relief he now receives from the tools acquired from counseling. Tr at 35.   
 
The individual has held a clearance since 1999. Tr. at 32. In 2006, he went through a 
painful and debilitating divorce; the individual could not eat, had trouble getting out of bed,  
and had trouble carrying out his daily routine.  Id. at 35.  He went to see an Employee 
Assistance Program (EAP) psychologist for one month in summer 2006 and got tools to 
deal with his domestic problems.  Id. at 36-38.  However, he continued to lose weight and 
by the end of the year was concerned that he had lost 40 pounds.  He decided to explore 
the use of medical marijuana to increase his appetite, even though he was aware that was 
against DOE rules for holding a security clearance.  Id. at 41-2.  In December 2006, he 
sought out a doctor known to prescribe medical marijuana, made up a back injury, and the 
doctor issued a card. Through 2007, he used marijuana five times a week, when he got 
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home from work, and never in the presence of his children. Id. at 45-48.  He slowly 
regained weight and became more relaxed.  Id. at 50.  He did not renew his card after 
2008, and instead stocked up some marijuana beginning in November 2007.  Id.  at 52. 
From January 2008 to summer 2008, he used marijuana up to five times per week.  Id. at 
53.  When his employer advised employees that drug testing would start soon, he 
decreased his usage to once a month when he was stressed, and began to exercise to help 
with the stress.  Id at 55.  In December 2008, he passed a random drug test that was 
administered three weeks after his last use of marijuana. He then decided to abstain.  Id. at 
58.  However, ten months later he began to use marijuana again if he felt stress.  Id. at 60-
62.  From 2009 to 2011, he used marijuana three or four times, and he did not use it at all 
between October 2009 and October 2010.  Id. at 34, 64.  In September 2011, the individual 
purchased marijuana at a concert, and smoked some the night before his random test.  Id. 
at 68.  He threw his remaining drugs in the toilet.  Id. at 69.  
 
As a result of the positive test, he attended a one-week outpatient drug treatment program 
and learned how to manage stress without drugs.  Ex. A.  He enjoyed the class, and has 
taken others on depression and stress management.  Id. at 73; Ex. B-C.  He was angry at 
his ex-wife, but now has tools to deal with the anger.  Id. at 75.  He visits the EAP 
psychologist once a month for tools on work life and also sees an EAP counselor every two 
weeks, who provides practical tools for relationships, stress and anxiety management, 
communication, and parenting.  Ex.C.  He feels healthy, has a good relationship with his 
ex-wife and children, is excited about life, and has skills to deal with his problems that he 
never had before.  Id. at 88.   He has been to a sporting event, but was not tempted to use 
marijuana.  Id. at 87.  He has passed several drug tests and does not associate with people 
who use drugs and testified that he does not intend to use drugs in the future. Id. at 71, 95. 
 

C. Mitigation of Security Concerns 
 
1. Drug Use - Criterion K and the Bond Amendment 
 
According to the regulations, I must rely on the record and my observations at the hearing, 
and make a common-sense judgment on this matter as directed by 10 C.F.R. § 710.7(c).    
I have weighed several variables, including the circumstances surrounding the conduct and 
the motivation for the conduct.  For the reasons set forth below, I find that the individual has 
presented sufficient evidence to mitigate the security concerns regarding his marijuana use. 
  
 
After carefully assessing the record, I conclude that the individual’s use of drugs  happened 
under such circumstances that it is unlikely to recur, and does not cast doubt on the 
individual’s current reliability, trustworthiness, or good judgment.  See Guideline H, ¶ 26(a) 
(stating that security concern may be mitigated by behavior that happened under such 
circumstances that it is unlikely to recur).  He has demonstrated his intent not to use drugs 
by disassociation from drug-using contacts, avoiding the environment where drugs were 
used, and abstinence.  Id. at ¶26 (b).  The individual also completed a prescribed drug 
treatment program, attends regular counseling sessions, and has passed monthly random 
drug tests.  Id. at ¶ 26 (d), Ex. A, Ex. B.  The record contains a favorable prognosis by the 
EAP psychologist, who opined that the individual “does not present with a risk of relapse.”  
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Ex. B (also stating that the treatment program facilitator expressed to psychologist his 
opinion that individual did not suffer from chemical dependency but rather had a problem 
managing stress).  Through his testimony and documentary evidence, the individual has 
convinced me that his marijuana use is not likely to recur.  Guideline H, ¶ 26 (a).  Therefore, 
taking into account all of the facts and circumstances, I conclude that he has mitigated the 
Criterion K concern. 
  
The Bond Amendment provides that “the head of a Federal agency may not grant or renew 
a security clearance for a covered person who is an unlawful user of a controlled 
substance. . . .”  50 U.S.C.A. § 435c(b).  The evidence in the record supports a finding that 
the individual is not actively engaged in drug use, is not an addict or a habitual user, and 
has a low risk of relapse.  The individual has successfully completed a drug treatment 
program, participates in counseling, and has a positive prognosis from a psychologist.    
See Personnel Security Hearing, Case No. TSO-1091 (2011); Personnel Security Hearing, 
Case No. PSH-11-0030 (2012) (finding that low risk of relapse mitigates security concern of 
Bond Amendment).  Thus I conclude that the individual has sufficiently mitigated the 
security concern relating to the Bond Amendment. 
 
2. Unusual Conduct 
 
In reviewing the record, I conclude that the individual has partially mitigated the security 
concerns related to his conduct. The individual has introduced evidence that confirms that 
his experience with counseling since November 2011 has alleviated the stressors, 
circumstances or factors that caused the untrustworthy, unreliable, or other inappropriate 
behavior.  Guideline E, ¶17(d).  He testified credibly about his satisfaction with his current 
life and his good relationship with, and absence of anger towards, his ex-wife. In fact, his 
ex-wife submitted a letter for the record explaining the positive changes in their relationship, 
which has now evolved to mutual friendship, admiration, and respect.  Ex. F.  He continues 
to attend counseling sessions and classes through his healthcare provider.    
 
Nonetheless, balancing the relatively recent positive changes in his life with the long period 
of untrustworthy behavior, I cannot find that the individual has fully mitigated the Criterion L 
security concerns.  The individual has admitted that he used drugs from 2007 to 2011, 
while holding a security clearance.  In addition, although he knew that such use was 
proscribed for clearance holders, he nonetheless sought out a doctor known to prescribe 
medical marijuana and lied to the doctor about his symptoms in order to get a medical 
marijuana card.  When his card expired after one year, he purchased large quantities of the 
drug from strangers, and did not stop smoking marijuana until he failed a drug test.  Tr. at 
52.  Thus, I conclude that the individual has not mitigated the security concerns related to 
Criterion L. 
 
 
 
 
3. Falsification 
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The individual admitted that he deliberately lied on his QNSP and concealed his marijuana 
use from 2007 to 2011.  Such dishonesty and lack of candor can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information.  Guideline 
E, ¶15.  The individual had many opportunities to disclose the truth and as a clearance 
holder was aware of the consequences of non-disclosure.  See Personnel Security 
Hearing, Case No. TSO-0911 (2010); Personnel Security Hearing, Case No. TSO-0415 
(2007) (an individual’s willingness to conceal information from DOE in order to avoid 
adverse consequences is unacceptable among clearance holders).  This dishonesty 
creates a vulnerability to exploitation, manipulation or duress that can be a security 
concern.  Id. at ¶ 15(e), (f).   
 
Although my observation of the individual’s demeanor at the hearing leads me to conclude 
that his falsifications are unlikely to recur, I cannot find that he has presented adequate 
mitigating evidence under the Adjudicative Guidelines that control this proceeding.  The 
individual did not make a prompt, good-faith effort to correct the falsification and there is no 
evidence that he would have admitted his marijuana use had he not failed the drug test in 
October 2011.  Guideline E, ¶ 17(a).  The individual did not admit the falsification until five 
months prior to the hearing, when confronted with the facts at his PSI.  In this case, five 
months of PSI-induced honesty is insufficient to mitigate the four years that the individual 
concealed his drug use.  Thus, I cannot find that the individual has mitigated this concern.   
 
 

III. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked Criteria F, K, L, and the 
Bond Amendment.  After a review of the record, I find that the individual has presented 
adequate mitigating factors to alleviate the security concerns under Criterion K and the 
Bond Amendment.  However, under guidance of the Adjudicative Guidelines, he has not 
fully mitigated the concerns under Criteria F and L.  Thus, in view of the criteria and the 
record before me, I cannot find that restoring the individual=s access authorization would 
not endanger the common defense and security and would be consistent with the national 
interest.  Accordingly, I find that the individual’s access authorization should not be restored 
at this time.  Any party may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.   
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 30, 2012 
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (“the Individual”) to hold 
a Department of Energy (DOE) access authorization.1 This Decision will consider whether, 
based on the testimony and other evidence presented in this proceeding, the Individual’s 
suspended DOE access authorization should be restored. For the reasons detailed below, I find 
that the DOE should not restore the Individual’s access authorization at this time.  
 
I. BACKGROUND 
 
In September 2011, the Individual, a security clearance holder, was arrested for Driving While 
Intoxicated (DWI) and subsequently reported the arrest to the Local Security Office (LSO) at the 
DOE Facility where he worked. DOE Exhibit (Ex.) 19. Neither a September 2011 personnel 
security interview (PSI) nor a DOE-Contractor Psychologist’s (DOE Psychologist) examination 
and evaluative report of the Individual resolved the security concerns raised by his 2011 DWI 
arrest. Consequently, the LSO informed the Individual, in a January 2011 notification letter 
(Notification Letter), that derogatory information existed which raised security concerns under 
10 C.F.R. § 710.8(h), (j), and (l) (Criteria H, J, and L, respectively) and that his security 
clearance was suspended. Ex. 1. The Notification Letter also informed the Individual that he was 
entitled to a hearing before a Hearing Officer in order to resolve the security concerns. Id.  

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter. At the hearing, the DOE counsel introduced 
29 exhibits into the record (Exs. 1-29) and presented the testimony of one witness, the DOE 
Psychologist. The Individual presented his own testimony, as well as the testimony of a 
psychologist (Individual’s Psychologist), his girlfriend (Girlfriend), his mother, and six other 
witnesses who had served with the Individual in the military or had worked with the Individual at 
the DOE facility. See Transcript of Hearing, Case No. PSH-12-0003 (hereinafter cited as “Tr”). 
The Individual additionally submitted four exhibits (Exs. A-D) into the record. 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (Egan) 
(the “clearly consistent with the interests of national security” test indicates that “security 
clearance determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criteria J, K, and L 
 

1. Alcohol-Related Arrests and 2011 Report  
 
The facts of this case are essentially undisputed. Tr. at 164-66. The Individual has a history of 
seven alcohol-related arrests during the period 1998 through 2011, including arrests for DWI in 
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2002 and 2011 and three arrests involving physical altercations after consuming alcohol.2 Ex. 29 
at 74-75, 107, 137-140. In PSIs conducted in 2008, 2010, and 2011, the Individual admitted that 
he had either consumed alcohol or was intoxicated prior to all of the arrests except a 2001 arrest 
for being a Minor in Possession of Alcohol. Ex. 26 at 25-26, 33-34, 43, 47-49, 54-56, 67, 69-76; 
Ex. 28 at 56-67, 77-86, 103, 113-14; Ex. 27 at 50-57.  
 
In November 2011, the DOE Psychologist performed a psychological assessment of the 
Individual concerning his alcohol misuse and issued a report (Report). Ex. 3 at 1; Ex. 13. In the 
Report, the DOE Psychologist noted that, although the Individual had significant periods of 
moderate alcohol consumption (three to four beers over three to four hours), the Individual’s 
pattern of alcohol consumption was “episodically heavy” (“binge drinking”) and resulted in legal 
difficulties. Ex. 13 at 8. Given the Individual’s admission that he consumed significant amounts 
of alcohol five or six times a year, a pathological use of alcohol, the DOE Psychologist 
determined that the Individual suffered from Alcohol Related Disorder, Not Otherwise Specified 
(NOS). Ex. 13 at 7-8. Further, the Individual’s ability to tolerate large quantities of alcoholic  
drinks to a point of disorientation was sufficient evidence to conclude that the Individual’s 
judgment and reliability were “uncertain.” Ex. 13 at 7-8. 
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h). It is well established that “certain emotional, mental, and personality 
conditions can impair judgment, reliability, or trustworthiness.” Adjudicative Guidelines, 
Guideline I. Conduct involving such psychological conditions can raise questions about an 
individual’s ability to protect classified information. Personnel Security Hearing, Case No. 
PSH-11-0010 (March 1, 2012) (PSH-11-0010) (Alcohol Related Disorder, NOS, found to raise 
security concerns under Criterion H).3 Given the DOE Psychologist’s concludsion that the 
Individual suffers from Alcohol Related Disorder, NOS, a condition that could cause a defect in 
judgment or reliability, Ex. 4 at 10, I find that the LSO properly invoked Criterion H.  
 
Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(h). Excessive alcohol 
consumption raises a security concern because it can lead to questionable judgment and the 
failure to control impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness. See Adjudicative Guidelines, Guideline G; PSH-11-0010, slip op. at 4.  
Although the DOE Psychologist did not make a final diagnosis of either Alcohol Dependence or 
Alcohol Abuse, Ex. 13 at 7-8, the DOE Psychologist noted that during two periods in the 
                                                            
2 The Individual has been arrested for: Criminal Mischief (1998); Minor in Possession of Alcohol (2001); Disorderly 
Conduct (2001); DWI (2002); Assault Causing Bodily Injury (2007); Assault by Contact (2010); and DWI (2011).  
 
3 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in 
the search engine located at http://www.oha.doe.gov/search.htm. 
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Individual’s life, 1995-1998 and 2000-2002, the Individual would have been properly diagnosed 
as suffering from Alcohol Abuse. Ex. 13 at 8. Given these findings, I find that the LSO properly 
invoked Criterion J. 
 
Criterion L concerns information tending to show that an individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Criminal conduct calls into question a 
person’s ability or willingness to comply with laws, rules, and regulations. Adjudicative 
Guidelines, Guideline J; Personnel Security Hearing, Case No. TSO-1111 (January 25, 2012). 
Given the information indicating that the Individual has recently been arrested for DWI in 2011, 
and has been arrested on a number of occasions from 1998 through 2010, the LSO had sufficient 
grounds to invoke Criterion L.  
  
 B. Whether the Individual Has Mitigated the Security Concerns  
 
With regard to the issue of mitigation, I will consider the Criteria H, J and L concerns together. 
The Criteria H and J concerns both arise from the Individual’s misuse of alcohol. The Criterion L 
derogatory information described in the Notification Letter consists of the Individual’s various 
arrests, almost all of which were alcohol-related.4  
 
The Individual’s non-expert witnesses testified as to the Individual’s excellent military service, 
his stellar performance as an employee at the DOE facility and their trust in the Individual’s 
reliability and judgment. Tr. at 15-17, 33-35, 39-42, 97-99, 109-10, 115-18, 133-34. As to the 
Individual’s prior history of alcohol consumption, they testified that the Individual, especially 
when he was younger, would consume alcohol to excess on various occasions but otherwise  
consumed moderate amounts of alcohol. Tr. at 13-14, 41-43, 49-52, 66-70, 72-73, 76-77, 105-06, 
138-42, 146-50, 160-61. The witnesses also testified as to the dramatic impact the Individual’s 
arrest in September 2011 had on him. Tr. at 21, 33, 84-85. Four witnesses testified that the last 
time they had observed the Individual consume alcohol was in early September 2011. Tr. at 34, 
63, 108-09, 150. The Individual’s attendance at the treatment program and Alcoholics 
Anonymous meetings was also confirmed by the witnesses. Tr. at 26, 58, 77-78, 140, 152. 
 
The Individual testified that the 2011 DWI arrest occurred after a disagreement with his 
Girlfriend. Tr. at 174; see Tr. at 55-56 (Girlfriend’s account of disagreement). After he reported 
his 2011 DWI arrest to his employer and the LSO, he contacted the facility’s Employee 
Assistance Program (EAP) to receive assistance regarding his alcohol misuse. Tr. at 176. 
Pursuant to the EAP’s recommendations, the Individual entered an intensive outpatient treatment 
program that entailed two-hour meetings for four days a week for five weeks. Tr. at 176-77. 
During this program, the Individual learned about his alcohol disorder and realized that his use of 
alcohol could cause problems in his life. Tr. at 177-78. The Individual is now attending 

                                                            
4 Both the DOE Psychologist and the Individual’s Psychologist testified that the Individual does not have any 
characterlogical problem that would lead the Individual to commit criminal activities in the absence of alcohol. See 
Tr. at 276 (Individual’s Psychologist); Tr. at 281-82 (DOE Psychologist’s opinion that the Individual is morally 
“very substantial”).  
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Alcoholics Anonymous (AA) meetings and has a sponsor.5 Tr. at 196, 199. The program also 
gave him the tools to use to ensure that he would not use alcohol in the future. Tr. at 179. The 
Individual testified that he completed the treatment program in October 2011 and currently 
participates in the program’s “aftercare” program. Tr. at 179-81. His last consumption of alcohol 
occurred on the morning of September 3, 2011, and, as of the date of the hearing, the Individual 
has been abstinent for 201 days. Tr. at 179. 
 
The Individual’s Psychologist testified as follows concerning the Individual’s treatment and 
prognosis.   She has treated the Individual during the intensive outpatient program and on an 
individual basis. Tr. at 245. When the Individual entered the treatment program, he suffered from 
Alcohol Abuse. Tr. at 245.  However the Individual no longer meets the criteria for such a 
diagnosis. Tr. at 245-46. The Individual’s history of alcohol misuse can be described as “binge 
drinking.” Tr. at 246.  The Individual had a positive response to the treatment program and 
participated fully in discussions. Tr. at 250. The Individual’s Psychologist noted the Individual’s 
increasing conviction that he should not use alcohol ever again. Tr. at 255. In her opinion, the 
Individual’s prognosis is “very good” and the Individual’s changes with regard to alcohol will 
continue. Tr. at 251, 269. The Individual’s Psychologist concluded that she is very confident 
with regard to the Individual’s rehabilitation from his alcohol problem. Tr. at 279. 
 
The DOE Psychologist testified that the testimony confirmed his prior opinion regarding the 
Individual’s good overall morals and psychological health. Tr. at 282.  The DOE Psychologist 
believes that the Individual now realizes he has an alcohol problem. Tr. at 282-83. However, the 
DOE Psychologist believes that the Individual’s current abstinence may be at risk because of the 
nature of the Individual’s relationship with his Girlfriend. The DOE Psychologist noted that the 
Individual’s 2011 DWI was triggered by an argument with his Girlfriend and that the Individual 
and his Girlfriend have already experienced a separation of over a year in the past because of 
relationship difficulties. Tr. at 286; see Ex. 13 at 4. Consequently, the DOE Psychologist does 
not believe that the Individual has fully addressed the issue of his relationship with his Girlfriend 
as being a possible trigger for the problematic consumption of alcohol.6 Tr. at 284-85. The DOE 
Psychologist also found that the fact that the Individual was unable to contact his sponsor the 
night before the hearing in order to arrange for his testimony indicated that he did not have a 
close relationship with his sponsor. Tr. at 289.  
 
The DOE Psychologist also testified that, because there are no “good treatment protocols” to use 
in cases of binge drinking, the only method to determine rehabilitation is the passage of time. Tr. 
at 288. Consequently, given the information before him, the DOE Psychiatrist opined that, until 
the Individual has demonstrated 12 months of abstinence, he could not conclude that the 
Individual had demonstrated adequate evidence of rehabilitation or reformation. Tr. at 290. 
 
All of the evidence leads me to find that the incidents giving rise to the Notification Letter are 
related to the problematic use of alcohol, rather than any character flaw in the Individual.  

                                                            
5 The Individual was not able to contact his sponsor the night before the hearing to arrange for the sponsor’s 
testimony at the hearing. Tr. at 199. The sponsor did submit a statement after the hearing attesting to the Individual’s 
work on the 12-step AA program and recommending that the Individual’s clearance be restored. Ex. D at 2. 
 
6 The DOE Psychologist recommended that the Individual and his Girlfriend enter into couples therapy. Tr. at 296. 
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Indeed, the testimony supports a conclusion that the Individual has an exemplary record as an 
employee and that the Individual’s military service to the nation is beyond reproach. Ex. C 
(Individual’s military fitness report). Accordingly, the only issue here is whether the Individual 
has demonstrated reformation and rehabilitation from his sporadic excessive use of alcohol – 
binge drinking.  As discussed above, the Individual had been abstinent and engaged in a recovery 
activities for over six months at the time of the hearing.  The difference in opinion of the two 
experts concerns how much abstinence is needed to provide adequate evidence of rehabilitation. 
Both experts have testified that, with regard to binge drinking, there are no established protocols 
or standards for treatment of binge drinking. Tr. at 271 (Individual’s Psychologist testimony that 
there are few studies on the treatment of binge drinkers); Tr. at 288 (DOE Psychologist 
testimony regarding treatment protocols). The high standard required to establish eligibility for a 
security clearance argues that the DOE Psychologist’s 12-month period of abstinence should be 
required in this case to establish rehabilitation. Egan, 484 U.S. at 531; 10 C.F.R. §710.27. 
Further, the two unfavorable factors noted by the DOE Psychologist, the AA sponsor’s apparent 
lack of availability and possible future relationship difficulties between the Individual and his 
Girlfriend, also argue against a shorter period of required abstinence. While I believe that the 
Individual will successfully complete a 12-month period of abstinence, I cannot find that, as of 
the date of the hearing, he has presented sufficient evidence of rehabilitation or reformation to 
resolve the concerns raised by his past misuse of alcohol under Criteria H. J, and L.  
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criteria H, J, and 
L of the Part 710 regulations. I also find that the Individual has not presented sufficient 
information to resolve the concerns raised by the Criteria H, J, and L derogatory information. 
Therefore, I cannot conclude that restoring the Individual’s suspended access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.” 10 C.F.R. § 710.7(a). Accordingly, I find that the DOE should not restore the 
Individual’s suspended access authorization at this time.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: May 2, 2012  
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This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s access 
authorization should be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  In September of 2011, the individual informed his contractor, 
which in turn informed the local DOE security office (LSO), that he had been hospitalized for 
treatment of his depression and suicidal thoughts.  Exhibit 15.  The LSO summoned the individual 
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for an interview with a personnel security specialist on September 20, 2011.  Exhibit 22 (Transcript 
of Personnel Security Interview).  After this Personnel Security Interview (PSI), the LSO referred 
the individual to a local psychiatrist (DOE psychiatrist) for an agency-sponsored evaluation. The 
DOE psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to 
the LSO.  Exhibit 19.  Based on this report and the individual’s personnel security file, the LSO 
determined that derogatory information existed that cast into doubt the individual’s eligibility for 
access authorization. The LSO informed the individual of this determination in a Notification Letter 
that set forth the DOE’s security concerns and the reasons for those concerns. Exhibit 1. The 
Notification Letter also informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE counsel introduced 26 exhibits into the record of this 
proceeding and the individual introduced five exhibits.  At the hearing, the DOE counsel presented 
the testimony of the DOE psychiatrist and the individual presented the testimony of four witnesses, 
in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Mental Health History 
 
The following information was obtained from the individual’s PSI and the DOE psychiatrist’s 
report, and is generally not disputed by the individual.  As a college freshman in 1983, the individual 
was hospitalized after he experienced an episode in which he lost touch with reality and had 
delusional thoughts.  In 1996, after starting a new job, he was hospitalized again, following a 
depressive episode and suicidal thoughts.  More recently, the individual was hospitalized on three 
occasions within two-and-a-half years:  for six days in March 2009, following another bout of 
depression and suicidal thoughts; for a total of seven days in August 2010, after a possible suicide 
attempt from overdosing on a prescribed medication and an ensuing depressive episode; and for nine 
days in September 2011, after experiencing yet another bout of depression and suicidal thoughts.  
Each of these last three episodes appears to have been brought on by the stress surrounding an 
acrimonious divorce proceeding.   
  
The DOE psychiatrist evaluated the individual after each of the three most recent hospitalizations.  
In his 2009 and 2010 evaluations, the DOE psychiatrist noted that the individual had been diagnosed 
in the past with Bipolar II Disorder, and he concurred with that diagnosis, as set forth in the 
Diagnostic and Statistical Manual of the American Psychiatric Association, 4th Edition, Text 
Revised (DSM-IV-TR).  He noted, however, that “[t]he brief manic episode in college is probably 
best described as a Brief Psychotic Episode, rather than part of his Bipolar II Disorder.”  He 
concluded in each evaluation that the individual’s Bipolar II Disorder was not an illness or mental 
condition that affects his judgment or reliability.  Exhibit 20 at 7-8; Exhibit 21 at 7-9.  In a third 
evaluation of the individual, following his September 2011 hospitalization, however, the DOE 
psychiatrist altered his diagnosis, finding that the individual now suffered from Bipolar I Disorder, 
that the condition is chronic and likely to recur, and that it causes, or may cause, a significant defect 
in judgment or reliability.  Exhibit 19 at 6-8. 
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B. The Notification Letter 
 
Much of the information set forth in the preceding sections is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. The information 
regarding the individual’s mental condition pertains to paragraph (h) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Under 
Criterion H, derogatory information that may raise a security concern is defined as “[a]n illness or 
mental condition which, in the opinion of a psychiatrist . . . causes or may cause a significant defect 
in judgment or reliability.”  10 C.F.R. § 710.8(h).   
 
As support for the LSO’s concerns under Criterion H, the letter cites the diagnosis of the DOE 
psychiatrist that the individual suffers from Bipolar I Disorder.  Exhibit 1.  The letter further cites 
the individual’s history of hospitalizations for depression and for his manic or psychotic episode in 
1983. Id.   
 
C. The DOE’s Security Concerns 
 
The derogatory information regarding the individual’s mental health adequately justifies the DOE’s 
invocation of Criterion H, and raises significant security concerns. An opinion by a duly qualified 
mental health professional that an individual has a condition that may impair judgment, reliability or 
trustworthiness can raise concerns about an individual’s ability to protect classified material.  See 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
The White House (December 19, 2005) (Adjudicative Guidelines), at Guideline I.   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996).  The regulations 
further instruct me to resolve any doubts concerning the individual’s eligibility for access 
authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
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IV. FINDINGS OF FACT AND ANALYSIS 
 
A.  Testimony at the Hearing 
 
The individual’s supervisor and mother offered insight into the individual’s history and character.  
The supervisor has daily contact with the individual and has known him since he began working at 
his present position about six years ago.  Transcript of Hearing (Tr.) at 91.  He was aware that the 
individual had been going through a difficult divorce and had been hospitalized at least twice for 
depression.  Id. at 93.  Nevertheless, he regards the individual as a very conscientious employee with 
unquestionable work ethic and performance.  Id. at 91-92.  He has observed no aberrant or irritable 
behavior in the individual, and considers him to be fully functional since the 2011 hospitalization.  
Id. at 94.   
 
The individual’s mother, who lives in the same town as her son, was aware of his 1983 and 1996 
hospitalizations and viewed them as distant and far-spaced episodes. Id. at 104.  She is aware of no 
manic or psychotic episodes since 1983.  Id. at 115.  She had particular knowledge of more recent 
events, because the stresses he has encountered since 2009 have affected the whole family.  In 2009, 
the individual’s wife filed for divorce and custody of their children, and the individual moved in 
with his parents.  Id. at 102, 105.  In a family discussion, the individual and his parents agreed that 
he was depressed, as he had lost focus and had “shut down.”  Id. at 108-09.  She pointed out that the 
individual has always taken leave from work as soon as he realizes he is losing focus.  Id. at 109, 
120.  The medications he began taking as a result of his 2009 hospitalization helped him out of his 
depression and he bounced back quickly.  Id. at 107-08.  Continuing divorce litigation and the 
discovery that his attorney had become incapacitated and could no longer represent him contributed 
to the stress that led to his 2010 hospitalization.  Id. at 118.  The individual was at his parents’ house 
when he took an overdose of Lamictal.  The mother is convinced that that action was not a suicide 
attempt, but rather a “call for help.”  Id. at 110-11.  More divorce issues, coupled with job stress, led 
to the 2011 hospitalization.  Id. at 118.  The individual changed health insurance providers in 
January 2011 and, following this third hospitalization, the individual attended an Intensive 
Outpatient Program, which has left him much better able to cope with stress.  Id. at 111. As proof, 
she offered that her son has coped extremely well with the additional stresses of this personnel 
security proceeding.  Id. at 112, 121.  She also noted that the divorce was recently made final, and 
the individual is now generally more relaxed and confident.  Id. at 111, 120. 
 
The individual explained that mental health professionals treating him since 1983 have told him that 
he might possibly have a Bipolar Disorder.  Id. at 126, 129, 161.  “Bipolar,” “racing thoughts,” and 
“manic episode” are terms that the individual acquired from the psychologists and psychiatrists who 
treated him, and he would use these terms to describe himself.  Id. at 148-50.   Other than the 1983 
episode, he has admitted himself to hospitals voluntarily and for reasons of depression.  Id. at 126, 
131, 137, 139.  The symptoms were similar each time:  lack of sleep, agitation about stressors 
(studies, work, divorce), and suicidal thoughts.  Id. at 127, 131, 139.  In March 2009, he suffered a 
grand mal seizure, and was placed on Lamictal and lithium, though he had an adverse reaction to 
lithium and discontinued it under the direction of his physician.  Id. at 133, 137-38.   
 
The individual furnished details about his 2011 hospitalization.  Having changed his health care 
provider in 2011, he needed to adjust to its policies.  Id. at 138.  In September 2001, he recognized 
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that he needed additional care.  When he requested an appointment with his mental health 
professionals, he learned there was a four-week wait; if he needed more immediate attention, he was 
to go to the hospital, which is the path he pursued.  Id. at 139, 172.  See also id. at 68-70 (testimony 
of worksite psychologist) (access to doctor would have been more appropriate, but it was not an 
available option).  Despite the difficulty to see one’s doctors under the new plan, it has advantages 
as well, key among which is the Intensive Outpatient Program to which he was referred upon his 
release from the hospital, which he completed but continues to offer him easy access to mental 
health professionals in the future.  Id. at 141-42, 164-65.  His insurance provider has also allowed 
him to attend a 12-week education class on handling depression, which had provided additional tools 
for managing stress.  Id. at 144-45.    He now sees two specialists every six weeks, on a staggered 
schedule, through his provider.  Id. at 163.  In addition, he has regular appointments with a worksite 
psychologist, with whom he discusses the stress management issues.  Id. at 155.  See also id. at 64 
(testimony of worksite psychologist).  He has learned that she has the authority to excuse him from 
work for mental health reasons, though he has not needed such intervention.  Id. at 156.   
 
The worksite psychologist also testified.  After the individual’s 2010 hospitalization, they began 
meeting once a month.  Id. at 61.  She stated that she has never observed a manic episode in the 
individual.  Id. at 65.  She helped the individual gain an awareness of his reaction to stress; he tended 
to catastrophize events and become extremely depressed.  She also helped him learn to cope with 
stress, which has been supplemented by the 12-week class he recently attended.  Id. at 66-67.  She 
believes that the individual may face future episodes of depression, even though the stresses of his 
divorce appear to be resolved at this point, but she also believes that the individual has advanced 
significantly in his ability to handle stresses.  Id. at 72, 83-84.  She also noted that he has 
significantly improved access to health care than in the past, both through her and through the 
insurance provider’s Intensive Outpatient Program. Id. at 73, 80.  In her opinion, the individual has 
no significant defect in reliability; his only defect in judgment is that he can be too critical of 
himself.  
Id. at 86.  Finally, though he may suffer future episodes of agitated depression in the future, she 
would not expect them to cause any lapses in judgment, as she has never observed any, particularly 
regarding his work or his family.  Id. at 87.   
 
The individual presented the testimony of a psychiatrist who evaluated him in preparation for this 
hearing.3  The evaluating psychiatrist reviewed the individual’s medical records and interviewed him 
in a single session.  Id. at 10-11. He testified that, in his opinion, the diagnosis of Bipolar Disorder is 
inaccurate for the following reasons.  First, no one has observed any manic behavior; though the 
individual himself has described “racing thoughts,” the evaluating psychiatrist explained that those 
thoughts were, more properly, obsessive depressive rumination.  Id. at 14, 30.  Second, only one 
episode—that of 1983—has ever been described as manic, and it was more likely a psychotic 
episode, as the DOE psychiatrist had surmised at an earlier evaluation.  A bipolar individual not on a 
constant regimen of mood stabilizers (the individual was not) is extremely unlikely to suffer only 
one manic episode in 30 years, and antidepressant medications, which the individual does take, tend 
to increase the risk of manic episodes.  Id.  Moreover, the type of depression the individual suffers is 
agitated, with suicidal thoughts, and has quickly responded to medication, whereas the type of 
depression associated with Bipolar Disorder is generally lethargic, long-lasting, and resistant to 

                                                 
3   The individual explained at the hearing that his current insurance provider does not permit its treatment professionals 
to appear in proceedings of this type.  Id. at 151. 
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treatment.  Id. at 15, 19.  Finally, the individual’s depressive episodes have been precipitated by 
external stresses, while depression in bipolar individuals occurs without any external trigger, brought 
about by internal biology.  Id. at 20.  Instead, the evaluating psychiatrist diagnosed the individual 
with Major Depressive Disorder, and foresees any future episode as being similar to those the 
individual has already endured—agitated states, with obsessive depressive rumination.  Id. at 22, 39. 
Despite the altered diagnosis, the evaluating psychiatrist stated that the treatment the individual is 
currently receiving is appropriate. The medications the individual takes, Lamictal and Abilify, 
properly treat severe agitated depression as well as Bipolar Disorder, and Lamictal further treats his 
convulsive disorder.  Id. at 18, 35-37.  With respect to the effect of these mental conditions on the 
individual’s judgment and reliability, the evaluating psychiatrist conceded that depression, as well as 
Bipolar I Disorder and Bipolar II Disorder, may cause significant defects in those areas.  Id. at 40-
41. He maintains, however, that the individual has consistently displayed excellent judgment, getting 
help when he needed it, even, as in 2011, seeking hospitalization when that was the only avenue 
available to him to get the immediate help he sought.  Id. at 39.   
 
After hearing all the testimony at the hearing, the DOE psychiatrist reformulated his opinion of the 
individual’s mental health problem.  He explained why he had changed his diagnosis in 2011 from 
Bipolar II Disorder with no concern about the individual’s judgment or reliability to Bipolar I 
Disorder, which caused a significant defect in judgment or reliability.  At each of the three 
evaluations, the individual appeared “intact psychiatrically.”  Id. at 182.  His diagnoses were based 
instead on the individual’s history of hospitalization.  Id.  At the evaluation following the 
individual’s third hospitalization in less than three years, the DOE psychiatrist grew concerned about 
the recurrent nature of his episodes, which made him question his original diagnosis and replace it 
with a more serious one.  Id. at 183.4  He ultimately conceded at the hearing that, after considering 
the opinion of the evaluating psychiatrist, a more appropriate diagnosis of the individual would be 
Bipolar II Disorder or Recurrent Agitated Depression.  Id. at 192, 196.  He emphasized, however, 
that the more important aspects of the individual’s case are the treatment he is receiving and the 
coping strategies he has developed.  Id. at 184.  He stated that the individual no longer exhibits a 
significant defect in judgment or reliability.  Id. at 197. He observed the following changes since his 
evaluation of the individual:  his divorce was now final; he had completed a 12-week course that 
give the individual tools and strategies for coping with stresses, which in his case formed the 
precursors to depressive episodes; he had completed the Intensive Outpatient Program; and he sees 
the worksite psychologist regularly. Id. at 185-86.   Despite the uncertainty of the diagnosis, he had 
no concern about the individual’s treatment program, as it was appropriate for either of the possible 
diagnoses.  Id. at 187.  Finally, regarding the future, the DOE psychiatrist expressed his opinion that 
the individual had employed good judgment in the past, and would be more likely to do so in the 
future, in light of his treatment resources, his support at home and at work, and the tools he has 
developed for recognizing and handling the precursors to future depressive episodes.  Id. at 188-91.   
 
 
B.  Hearing Officer’s Analysis 
 
As stated above, the issue in this matter is whether the individual suffers from an illness or mental 
condition that, in the opinion of the DOE psychiatrist, causes or may cause a significant defect in 

                                                 
4   Based on what he learned at the hearing, he now believes the third hospitalization was unnecessary and forced upon 
him by his insurance provider’s policies.  Id. at 194.   
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judgment or reliability.  10 C.F.R. § 710.8(h).  The evidence elicited at the hearing convinced the 
DOE psychiatrist that his diagnosis of Bipolar I Disorder was questionable.  He was convinced from 
the testimony that a more appropriate diagnosis was Bipolar II Disorder or, more likely, major 
Depressive Disorder with recurrent agitation.  In any event, the DOE psychiatrist revised his opinion 
at the hearing to state that, no matter which of the two possible diagnoses is correct, the individual 
does not have a mental condition that causes or may cause a significant defect in judgment or 
reliability.   
 
I find that the individual continues to require treatment for a depressive condition that may recur in 
the future as a reaction to seriously stressful events.  Nevertheless, based upon my review of the 
entire record, I am convinced that the individual does not suffer from an illness or mental condition 
that causes or may cause a significant defect in judgment or reliability. Consequently, the security 
concerns raised under Criterion H have been resolved.   
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has sufficiently resolved the DOE’s 
security concerns under Criterion H, and therefore has demonstrated that restoring his access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the individual’s access authorization should be restored. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 8, 2012 
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Janet R. H. Fishman, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the Individual) for access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1/   For the reasons set forth below, I conclude that the Individual’s access authorization 
should be restored.   
 

I.  Procedural History 
 
The Individual is employed by a Department of Energy (DOE) contractor.  Based upon the 
receipt of derogatory information, the Local Security Office (LSO) called the Individual in for a 
Personnel Security Interview (PSI).  DOE Ex. 12.  After the PSI, the LSO informed the 
Individual that derogatory information created a substantial doubt concerning his eligibility for 
access authorization.   Notification Letter dated December 22, 2011; DOE Ex. 1; 10 C.F.R. 
§ 710.8(l) (Criterion L).   
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access 

                                                            
1/ An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will also be referred 
to in this Decision as a security clearance.   
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authorization.  The Individual requested a hearing on this matter.  The LSO forwarded this 
request to OHA, and I was appointed the Hearing Officer.  The DOE introduced nine exhibits 
into the record of this proceeding.  The Individual, through his attorney, submitted 21 exhibits 
and presented the testimony of four witnesses, in addition to testifying himself.   
 

II.  Regulatory Standards 
 
Under Part 710, certain types of information raise concerns about whether an individual is 
eligible for access authorization.  In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature of the conduct at 
issue, how frequently it occurred, how recently it occurred, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing on the relevant security concerns.  
10 C.F.R. § 710.7(c).  The decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, both favorable and unfavorable.  
Id. § 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  Id. § 710.27(a).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  Id. § 710.27(d); see Personnel 
Security Hearing, Case No. VSO-0013 (1995), aff’d, OSA, 1995.2/  The regulations further 
instruct me to resolve any doubts concerning the individual’s eligibility for access authorization 
in favor of the national security.  10 C.F.R. § 710.7(a).   
 

III.  Findings of Fact and Analysis 
 

A.  Criterion L Concern 
 
Criterion L applies where an individual has engaged in conduct casting doubt on whether he is 
“honest, reliable, and trustworthy.”  10 C.F.R. § 710.8(l);  see also Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on 
December 29, 2005, by The White House (Adjudicative Guidelines) ¶ 19(c) (a history of not 
meeting financial obligations); Adjudicative Guidelines ¶ 16(d) (combined information showing 
questionable judgment, untrustworthiness, and unwillingness to comply with rules and 
regulations).    
 

                                                            
2/ Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.   



- 3 - 
 

At the time of the Notification Letter, the Individual was overdue on a number of credit accounts, 
including his student loans.  DOE Ex. 1 at 1.  In addition, the Individual had traffic offenses and 
related court matters leading to questions about his personal conduct.  DOE Ex. 1 at 1-2.  
Accordingly, I find that the LSO properly raised a security concern under Criterion L.   
 

B. Possible Mitigation of Criterion L Concerns 
 
  1.  Unpaid Financial Obligations 
 
The Adjudicative Guidelines list a number of conditions that the Individual could use to mitigate 
the concerns raised under Criterion L regarding his financial difficulties.  The conditions are: 
 

a) the behavior happened so long ago, was so infrequent, or occurred under such 
circumstances that it is unlikely to recur and does not cast doubt on the 
individual's current reliability, trustworthiness, or good judgment;  
(b) the conditions that resulted in the financial problem were largely beyond the 
person's control (e.g. loss of employment, a business downturn, unexpected 
medical emergency, or a death, divorce or separation), and the individual acted 
responsibly under the circumstances;  
(c) the person has received or is receiving counseling for the problem and/or there 
are clear indications that the problem is being resolved or is under control;  
(d) the individual initiated a good-faith effort to repay overdue creditors or 
otherwise resolve debts;  
(e) the individual has a reasonable basis to dispute the legitimacy of the past-due 
debt which is the cause of the problem and provides documented proof to 
substantiate the basis of the dispute or provides evidence of actions to resolve the 
issue.  
 

Adjudicative Guidelines ¶ 20 (a)-(e).    
 
The Individual testified that his financial difficulties began after he graduated from college.  
Prior to graduation, he was working for the DOE as a student intern.  Tr. at 53.  When he 
graduated, he found a paid position with another company.  Tr. at 54.  After about six months, 
the company could no longer afford to pay him.  Tr. at 54.  He stated that he did not seek 
unemployment benefits, because he did not feel right about doing so.  Tr. at 55.  He was 
unemployed for over one year.  Tr. at 54-55.  He lived with his family and paid for his day-to-
day expenses by doing odd jobs.  Tr. at 54.  In March 2011, he was able to get a position as a 
student intern with the DOE again, when he registered for his Masters Degree.  Tr. at 56.  In 
December 2011, he was hired in a full-time position with the DOE.  Tr. at 57.  When he was 
hired full-time, the Individual began correcting his financial irregularities.   
 
At the hearing, the Individual testified that, except for his student loans, he has paid all his 
outstanding debts in full.  Tr. at 59, 60, 62, 63; Ind. Ex. K, H, S, T, U.  He did not believe all of 
the outstanding debts on the credit report and listed in the Notification Letter were his, but he 
paid them after a credit bureau confirmed that they were.  Tr. at 59, 83-85.   As to the 



- 4 - 
 

Individual’s student loans, he testified that he has entered into two payment plans.  Tr. at 63-65; 
Ind. Ex. J, I.  The Individual stated that he did not include one loan in a federal consolidation 
with the other student loans, because the state in which he took out the loan had a better payment 
program than the federal plan.  Tr. at 63.  He testified that he is current on both the consolidated 
federal plan and the individual state plan.  Tr. at 64, 66.   
 
I find that the Individual has mitigated the concerns raised in the Notification Letter.  As an 
initial matter, the Individual has demonstrated that his financial delinquencies arose as the result 
of his lack of employment, rather than a pattern of financial irresponsibility.  Moreover, the 
Individual began to address his delinquencies as soon as he obtained employment and prior to 
the issuance of the Notification Letter.  Ind. Ex. H, K, S, T, U.  Indeed, there is evidence that the 
Individual tried to deal with his delinquent student loans beginning in 2009.  DOE Ex. 9 at 96.  
Finally, the Individual fulfilled two conditions which can mitigate a concern raised by an 
Individual’s financial delinquencies.  See, Adjudicative Guidelines ¶ 20(c), (d).  The Individual 
has been successful in his efforts to resolve his financial irregularities.  All his outstanding bills 
have been paid, except for his student loans, which have been consolidated into two payment 
plans.  He is current on both those plans.  There is no evidence that the Individual is not current 
on his present living expenses.  The Individual’s girlfriend testified that he is responsible about 
his bills.  Tr. at 33.  She also testified that the Individual has a budget and “lives within it.”  Tr. at 
33-34.  Therefore, I find that the Individual has mitigated the concerns raised by his financial 
difficulties raised in the Notification Letter.   
 
  2.  Personal Conduct 
 
The Adjudicative Guidelines list a number of conditions that the Individual could use to mitigate 
the concerns raised under Criterion L regarding his personal conduct.  The conditions relevant to 
my decision are: 
 

(d) the individual has acknowledged the behavior and obtained counseling to 
change the behavior or taken other positive steps to alleviate the stressors, 
circumstances, or factors that caused untrustworthy, unreliable, or other 
inappropriate behavior, and such behavior is unlikely to recur;  
(e) the individual has taken positive steps to reduce or eliminate vulnerability to 
exploitation, manipulation, or duress; 
 

Adjudicative Guidelines ¶ 17 (d), (e).  One of the automobile-related citations mentioned in the 
Notification Letter occurred in 2006, when the Individual was approximately 20 years old.  That 
citation was for a broken headlamp.  The other citations occurred in 2011: a March citation for 
exceeding the speed limit3/, a July citation for lapsed insurance, and an October citation for the 
resulting expired registration.  DOE Ex. 1 at 1-2.  The Notification Letter also indicates that the 
Individual was arrested on a bench warrant for failure to appear in regard to the speeding 
violation.  DOE Ex. 1 at 2.   

                                                            
3/ The Individual testified that he was exceeding the speed limit by five to six miles per hour.  There is 
nothing in the record to contradict his statement 
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With respect to the 2006 traffic citation and related arrest, the Individual testified that he fixed 
the headlamp and intended to go to court to challenge the citation, but his hearing date was 
during a week when he had college exams.  Tr. at 67.  Because he missed the court date, he was 
arrested on a bench warrant.  Tr. at 67-68.  With respect to the missed court date for the speeding 
citation, the Individual testified that he missed the court date because of the August 2011 
kidnapping and murder of his father.  Tr. at 75.  The Individual testified that “everything got put 
on hold for me.  You know, like I said, I lost focus of what I was supposed to be doing.  I just 
took off, and I came back about a month later to start sorting out my business again.”  Tr. at 75.  
He also presented evidence that he subsequently went to court, paid the speeding citation, and 
demonstrated that he had obtained insurance, resulting in the dismissal of the July 2011 and 
October 2011 charges.  Tr. at 76-77; Ind. Ex. L.   
 
I find that the Individual has mitigated the Criterion L security concerns raised by his personal 
conduct.  The first offense occurred six years ago when the Individual was 20 years old.  
Although he did not deal with the 2011 citations properly at the time, there were extenuating 
circumstances--his father’s kidnapping and murder.  The Individual testified that his life “got put 
on hold” after his father’s murder.  Tr. at 75.  I found the Individual to be sincere in his 
testimony.  Also, in addition to his sincere and honest testimony, I found his witnesses to be 
sincere when they all testified that he is trustworthy and honest.  Tr. at 14, 22, 31, 45.  One of his 
witnesses stated that the Individual is “one of the most solid [people] he has met.”  Tr. at 44.  
Based on the hearing testimony and records in this case, I find that the Individual has mitigated 
the Criterion L security concerns. 
 

IV.  Conclusion 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence that 
raised doubts regarding the Individual’s eligibility for a security clearance under Criterion L of 
the Part 710 regulations.  I also find that the Individual has presented sufficient information to 
resolve those concerns.  Therefore, I conclude that restoring the Individual’s access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s 
access authorization should be restored at this time.  The parties may seek review of this decision 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 
 
 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  May, 17, 2012  



 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should not restore the 
individual’s access authorization at this time.2   

 
I.  BACKGROUND 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

 
The individual is an employee of a DOE contractor and holds a suspended access authorization.  A 
Local Security Office (LSO) summoned the individual for an interview (PSI) with a personnel 
security specialist on November 9, 2011, Exhibit 4, in order to address issues surrounding his 
finances.  Id. at 12-13.  After the PSI, the LSO determined that derogatory information existed that 
cast into doubt the individual’s eligibility for access authorization. The LSO informed the individual 
of this determination in a letter that set forth the DOE’s security concerns and the reasons for those 
concerns.  Exhibit 1.  The Notification Letter also informed the individual that he was entitled to a 
hearing before a hearing officer in order to resolve the substantial doubt concerning his eligibility for 
an access authorization. 
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The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the hearing officer. The DOE introduced five exhibits into the record of this 
proceeding. The individual introduced 21 exhibits, and presented the testimony of six witnesses, in 
addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraph (l) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8. Exhibit 1.3  
Under this criterion, the LSO cited the individual’s failure to file federal and state tax returns for 
2009 and 2010, and his admission that he owed $1,050 in state taxes and $2,025 in federal taxes for 
tax year 2008.  Exhibit 1.  On January 18, 2012, the individual filed a response stating that, as of 
January 12, 2012, he had filed his past due state and federal tax returns, and had paid $75 toward his 
2008 state tax liability.  Exhibit 2. 
 
The above information adequately justifies the DOE’s invocation of criterion (l), and raises 
significant security concerns.  The failure or inability to live within one's means, satisfy debts, and 
meet financial obligations, including the failure to file tax returns as required, may indicate poor 
self-control, lack of judgment, or unwillingness to abide by rules and regulations, all of which can 
raise questions about an individual's reliability, trustworthiness and ability to protect classified 
information.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, The White House, Guideline F (December 19, 2005) [hereinafter 
Adjudicative Guidelines].  Further, an individual who is financially overextended is at risk of having 
to engage in illegal acts to generate funds.  Id. 
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a hearing officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 

                                                 
3 Paragraph (l) defines as derogatory information that an individual has “[e]ngaged in any unusual conduct or is 

subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may 
cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 708.8(l).   
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security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
regulations further instruct me to resolve any doubts concerning the individual’s eligibility for 
access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
As noted above, the individual has not disputed the allegations set forth in the Notification Letter.  
Exhibit 2.  He has, however, offered some evidence of progress toward resolving the concerns raised 
by the allegations.  Nonetheless, as discussed below, I cannot find that the individual has resolved 
the concerns raised by his failure to file income tax returns, nor has he established a pattern of 
financial responsibility that would resolve the risk of a recurrence of his past financial 
irresponsibility. 
 
 A.  Failure to File Income Tax Returns  
 
Regarding his failure to file tax returns for 2009 and 2010, the individual testified that he “was under 
the impression that you had three years to file taxes, and I actually found a statute in the federal 
guidelines there that says that you have three years to file taxes, seven years to pay them.”  Hearing 
Transcript (Tr.) at 59; see Tr. at 64 (citing Department of Treasury, Internal Revenue Service, 
Publication 17, Your Federal Income Tax 17 (2011) [hereinafter IRS Publication 17]. 
 
The individual’s reference to this IRS publication in no way mitigates the concern raised by his 
failure to file state and federal income tax returns in 2009 and 2010.  First, the individual would have 
no reason to believe that this publication applied to his obligation to timely file a state income tax 
return.  Second, the portion of the IRS publication the individual cited is found under the heading 
“How Long to Keep Records,” and unambiguously sets forth not how long an individual has to file  
a tax return, but rather “the period of time in which you can amend your return to claim a credit or 
refund or the IRS can assess additional tax.”  IRS Publication 17 at 17.4   
 
Most important, the individual testified that he first became aware of this IRS publication only six to 
eight months prior to the March 2012 hearing, Tr. at 90, and that before this “didn't really know 
exactly how it's supposed to be, because I've -- I guess I've never really had to read up on the way 
the tax laws were.”  Id. at 86.  As such, the publication, regardless of its content, can offer no 
explanation as to his claimed misunderstanding, at the time he was required to file his state and 
federal tax returns, of his legal obligation to file the returns, and appears to be to have been offered 
only as a post hoc justification of his failure to file.  See Exhibit 4 at 101.  Indeed, in the November 
2011 PSI, Exhibit 4, the individual makes no mention of the IRS publication, nor his purported 
impression, related at the hearing, that he “had three years” to file tax returns.  Instead, asked if he 
was aware of his legal obligation, he responded that he “didn't know legally I had to, but I, I knew I 
should file them. . . .  I knew I had to file 'em.”  Id. at 101. 
 

                                                 
 4 Just as clearly set forth in the same publication is the April filing deadline, under the heading “When Do I 
Have to File,” as well as the procedure for requesting a “6-month” filing extension.  Id. at 9-10. 
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A more credible reason for the individual’s failure to file his 2009 and 2010 returns is found in his 
January 18, 2012, response to the Notification Letter, in which he does not claim that he was not 
aware of his obligation to file tax returns, but instead states that he “did not file the 2009 and 2010 
[federal and state] income taxes because I was having some financial difficulty and I put them off 
hoping I would be able to satisfy them in a timely manner.”  Exhibit 2 at 1.  Similarly, in the 
November 2011 PSI, the individual indicated that he did not file returns for 2009 and 2010 because 
he did not feel he could afford to pay the taxes due.  Exhibit 4 at 97. 
 
However, even this reason, while on its face more credible, becomes more difficult to believe in 
light of other evidence in the record.  The individual provided IRS documents showing that he filed 
his 2008 federal tax return on July 13, 2009, but did not pay the taxes due at that time.  Exhibit I.  In 
his PSI, the individual explained that he “didn’t have the money to pay the whole amount back 
then.”  Exhibit 4.  Thus, the individual clearly knew that he could satisfy his obligation to file 
income tax returns without, at the same time, having to pay the taxes due.  Nonetheless, the 
individual failed to file his 2009 and 2010 federal tax returns until January 2012.5 
 
Finally, the individual testified to being “overwhelmed” due to a divorce, child support obligations, 
and issues between him and his ex-wife over their two children.  Tr. at 87-88.  Yet, the individual’s 
divorce took place in April of 2005, Exhibit 5 at 16, and he nonetheless managed to comply with his 
obligation to file returns for previous tax years 2005 through 2007 and, albeit three months late, for 
tax year 2008.  Moreover, the individual appears to have filed these returns despite financial 
problems that led him to file a Chapter 7 Bankruptcy Petition in December 2009.  In fact, the 
individual’s failure to file his 2009 and 2010 tax returns occurred after his debts were discharged 
through the bankruptcy in April 2010, Exhibit 3 at 1, presumably relieving his financial burdens. 
 
Nonetheless, the individual contended at the hearing that he “in no way blatantly disregard[ed] the 
law. I didn't interpret that it was a breaking of the law for not filing my taxes, and I acknowledge that 
it was my fault for not doing so. You know, I take full responsibility for not doing that.”  Tr. at 66.  
He gave assurances that, in the future, there would be no more “problems as far as anything goes on 
me breaking the law.”  Id. 
 
Despite the individual’s statement that he has taken responsibility for his actions, I find, running 
through the various explanations for his failure to follow the law, a common thread of minimization 
of the seriousness of his actions, particularly as to whether they were deliberate.  Based upon my 
evaluation of the record, I conclude that the individual knew that he was required to file and pay his 
taxes on time, but made a conscious decision to not do so.  That he has now filed his delinquent tax 
returns is certainly a good thing.  But, given that he has done so only recently, and without a more 
unqualified acceptance of responsibility for his past actions, I am not confident that the concerns 
raised by the individual’s failure to file tax returns have yet been resolved.  See 10 C.F.R. § 710.7(c) 
(relevant factors include “recency of the conduct”).  
 

                                                 
5 The IRS records indicate that the individual did timely file with the IRS an application for extension of time to 

file his 2010 tax return, Exhibit O, though the records do not show any such application was ever filed with respect to his 
2009 tax return.  Exhibit J.  In any event, the application for tax year 2010 clearly states that its purpose was solely to 
“apply for 6 more months” to file a tax return, and did not excuse an indefinite delay in filing.  Department of Treasury, 
Internal Revenue Service, Form 4868, Application for Automatic Extension of Time To File U.S. Individual Income Tax 
Return 1 (2010). 
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 B.  Financial Irresponsibility and Unwillingness or Inability to Satisfy Debts 
 
In the Notification Letter, the LSO characterized the individual’s outstanding state and federal 
income tax liability as evidence of his “financial irresponsibility and unwillingness or inability to 
satisfy his debts.”  Exhibit 1.  In his written response to the Notification Letter, he stated that, when 
he contacted both the IRS and state authorities “to make payment arrangements, I was told that I 
couldn’t make any payment until” he filed his 2009 and 2010 income tax returns.   
 
At the hearing, the individual presented documents from both the IRS and his state showing that he 
filed these past due returns in January 2012, and that he had made arrangements to make monthly 
payments of $124 and $50, respectively, toward his federal and state income tax liability.  Exhibits J, 
L, M, O, R, and S.  After the hearing, the individual submitted evidence of initial payments made to 
both the IRS and his state.  Exhibit U.  The individual has also submitted an estimate of his monthly 
expenses and net income, showing total expenses of $1,904 and net pay of $2,550.  Exhibit D. 
 
In prior cases involving financial considerations, Hearing Officers have held that “[o]nce an 
individual has demonstrated a pattern of financial irresponsibility, he or she must demonstrate a new, 
sustained pattern of financial responsibility for a period of time that is sufficient to demonstrate that 
a recurrence of the past pattern is unlikely.” See, e.g., Personnel Security Hearing, Case No. TSO-
1078 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010); Personnel Security Hearing, 
Case No. TSO-0746 (2009).   
 
Here, there is a clear pattern of financial irresponsibility with regard to his failure, until very 
recently, to pay anything toward tax liabilities that have been delinquent since early 2009.  The 
individual’s claim that he was unable to make any payment arrangements regarding his 2008 tax 
year liability until he filed his 2009 and 2010 returns, while credible, in no way mitigates the 
concern caused by his inaction.  In fact, if true, this impediment to making payment arrangement 
should have simply underscored for the individual the need to file his 2009 and 2010 returns. 
 
The fact that the individual has recently made arrangements to pay off his tax debts may mark the 
beginning of a sustained pattern of financial responsibility.  Such a pattern, however, has clearly not 
yet been established.  In the meantime, there are reasons to remain cautious as to the risk of a 
recurrence of the individual’s past pattern of irresponsibility.   
 
First, in a November 2009 PSI, conducted when he was preparing to file for bankruptcy, the 
individual stated that he had contacted both state and federal authorities regarding his 2008 tax 
liability, and that he had it “set up” to make payments to satisfy that liability once he was through 
the bankruptcy proceeding.  Exhibit 5 at 22-24.  However, the individual did not follow through on 
this plan, despite having his other debts discharged through the Chapter 7 bankruptcy in April 2010. 
 Exhibit 3 at 1. 
 
Moreover, if the estimate of income and expenses submitted by the individual is accurate, and his 
monthly income exceeds his expenditures by over $600 per month, one would have expected the 
individual to have accumulated a commensurate amount in savings each month.  But, as of the time 
of the March 2012 hearing, the individual estimated that he had a total of $600 in savings.  Tr. at 74. 
When I pointed this out to the individual, he responded by noting that, prior to October of 2011, his 
child support payment had been higher, as he had been paying for support of his then-minor son.  Tr. 



- 6 - 
 
at 75.  Though the individual submitted documents demonstrating that his monthly child support 
payments did decrease by $300 as of October 2011, Exhibits A and B, this still would mean that the 
individual’s income would have exceeded his expenses by $300 per month.  In fact, the amount of 
excess monthly income would have been even greater prior to January 2011, when, according to the 
individual’s response to the Notification Letter, he changed job positions and took a “large pay cut.” 
 Exhibit 2. 
 
Other than noting purchases he made for Christmas and that he “had to buy some tires,” Tr. at 75, 
the individual has offered no explanation that comes close to reconciling these discrepancies in the 
account of his finances.  This is not to say that the individual may not be able to follow through in 
paying off his debts going forward, but until he has actually demonstrated his ability to do so, I 
cannot find that he has resolved the concerns raised by the past mishandling of his finances. 
 

V. CONCLUSION 
 
In the above analysis, I have found that there was sufficient derogatory information in the possession 
of the DOE that raises serious security concerns under Criterion L. After considering all the relevant 
information, favorable and unfavorable, in a comprehensive common-sense manner, including 
weighing all the testimony and other evidence presented at the hearing, I have found that the 
individual has not brought forth sufficient evidence to mitigate the security concerns at issue. I 
therefore cannot find that restoring the individual’s access authorization will not endanger the 
common defense and is clearly consistent with the national interest. Accordingly, I have determined 
that the individual’s access authorization should not be restored.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 4, 2012 
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David M. Petrush, Hearing Officer: 
 
This Decision considers the eligibility of XXXXXXX (the individual) to hold an access 
authorization1 under the regulations at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual began working at a DOE site in March 1992.  Tr. at 87.  In September 
1999, his employer requested an access authorization for him.  Ex. 8.  Around then, the 
individual had completed a Questionnaire for National Security Positions (QNSP), which 
showed that he had a judgment of $6,000 and four delinquent accounts totaling $5,068.  
Ex. 9 at 1.  In October 1999, the individual’s credit report showed that he also had five 
charged-off accounts totaling $4,576 and one collection account totaling $179.  Id.  In 
February 2000, the local security office (LSO) mailed the individual a Letter of 
Interrogatory (LOI) to request specific information about his finances.  Id. at 2.  The 
individual failed to respond to the LOI, so in May 2000, the LSO discontinued processing 
his application for an access authorization.  Id.  
 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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In April 2001, the individual’s employer again requested an access authorization for him.  
Ex. 9 at 2.  An April 2001 QNSP showed continued financial problems, this time with a 
wage garnishment that began in September 2000.  Ex. 8 at 2; Ex. 9 at 2.  In May 2001, 
the LSO sent the individual another LOI.  Ex. 9 at 2.  By October 2001, the individual 
had still not responded to the LOI, so the LSO again discontinued processing his 
application for an access authorization.  Ex. 8 at 1. 
 
In September 2002, the individual’s employer submitted a third request for an access 
authorization for the individual.  Ex. 8 at 2.  An August 2002 QNSP showed continued 
financial problems, as did a November 2002 credit report.  Id.  In February 2003, at a 
Personnel Security Interview (PSI), the individual told the LSO that he had paid the 
judgment against him as well as three accounts that were in collection or had been 
charged off.  See Ex. 7 at 2.  In March 2003, the LSO granted the individual an access 
authorization.  Id. at 3. 
 
In June 2011, as part of a routine background investigation, the individual completed 
another QNSP.  See Ex. 13.  In it, he disclosed that he had “misused credit cards,” that he 
was more than 120 days delinquent on a debt, and that in the last seven years, he had had 
a debt turned over to a collection agency.  Id. at 36-37.  A June 2011 credit report and an 
October 2011 PSI also reflected continued financial problems.  See Ex. 10; Ex. 15. 
 
In December 2011, the LSO issued the individual a Notification Letter advising him that 
it possessed reliable information that created a substantial doubt about his eligibility to 
hold an access authorization.  Ex. 1.  In an attachment, the LSO explained that the 
derogatory information falls within the potentially disqualifying criterion in the security 
regulations at 10 C.F.R. § 710.8 (l) (Criterion L).2  
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  Ex. 2.  On  
January 30, 2012, the Director of the Office of Hearings and Appeals (OHA) appointed 
me Hearing Officer, and I conducted the hearing.  The individual testified on his own 
behalf and called two co-workers, his religious leader, and his mother.  Each side offered 
several exhibits. 
 
 
 
 
 
 
 
 

                                                 
2  Criterion L includes “unusual conduct” and “circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  Id. at § 710.8(l). 
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II. The Notification Letter and the Security Concerns 
 
The LSO supported its Criterion L security concern with the following allegations of 
financial irresponsibility: 
 

 The individual owes $4,376 to a collections account with a credit card, $829 to a 
collections account with a telephone provider, and $50 to a collections account 
from a medical bill;  
 

 The individual has $802 in past-due debt with a second credit card and $234 in 
past-due debt with a third credit card; 
 

 During an October 2011 PSI, the individual admitted that he is financially over-
extended:  
 

o In 1978, he took out a $1,500 student loan and never repaid it;  
 

o In 1992, he began spending compulsively and living beyond his means; 
 

o He used credit cards to pay bills when he did not have the money; 
 

o In June 1999, a financial services company had a $6,000 judgment entered 
against him, which he has not paid; 

 
o Around 2000, he sought medical help for debt-related stress;  

 
o To handle his stress, he made purchases as an escape; 

 
o In a 2003 PSI, the LSO advised him of the DOE’s concerns over his 

finances; and 
 

o In 2007 and 2008, he took $41,000 in loans from his 401(k) and against 
his car to make purchases and to travel. 

 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion L.  Failure or inability to live within one’s means, satisfy debts, and meet 
financial obligations may indicate poor self-control, lack of judgment, or unwillingness to 
obey rules and regulations.  These can raise questions about an individual’s reliability, 
trustworthiness, and ability to protect classified information.  Guideline F, STEPHEN J. 
HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY 

FOR ACCESS TO CLASSIFIED INFORMATION (2005) 9.   
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III. Regulatory Standard 
 
An administrative review under Part 710 is not a criminal matter, where the government 
has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the 
standard places the burden on the individual because it is designed to protect national 
security interests.  This is not an easy burden for the individual to sustain.  The standard 
implies a presumption against granting or restoring an access authorization.  See Dep’t of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (“security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) 
(strong presumption against the issuance of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must present evidence to convince the DOE that granting an access 
authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The Part 710 regulations 
permit the individual wide latitude to present evidence to mitigate the security concerns.  
Even appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).   
 
B. The Basis for the Hearing Officer’s Decision 
 
The Hearing Officer must issue a Decision that reflects his or her comprehensive, 
common-sense judgment, after considering all relevant evidence, favorable and 
unfavorable, whether the granting or continuing of an individual’s access authorization 
will not endanger the common defense and security and is clearly consistent with the 
national interest.  10 C.F.R. § 710.7(a).  The Hearing Officer must resolve doubt in favor 
of the national security.  Id. 
 
To reach a common-sense judgment, the Hearing Officer must consider the factors listed 
in 10 C.F.R. § 710.7(c)3 (the “whole person concept”) and the Adjudicative Guidelines.  
The Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 
 
 
 
 
 
 

                                                 
3 These factors include witness demeanor and credibility; the authenticity and accuracy of the documentary 
evidence; the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, 
including knowledge and participation; the frequency and recency of the conduct; the age and maturity of 
the individual at the time of the conduct; the voluntariness of participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavior changes; the motivation of the conduct; the 
potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and 
other relevant and material factors.  Id. at § 710.7(c). 
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IV. Findings of Fact 
 
In March 1992, the individual began his DOE-related job, which gave him a stable and 
predictable income.  Tr. at 87; Ex. 17 at 156.  Soon thereafter, he began living beyond his 
means.  Tr. at 80; Ex. 15 at 42, 58.  He bought “little things,” like clothes and meals, and 
paid household bills.  Ex. 15 at 16-17; Ex. 16 at 9-10; Ex. 17 at 153.  He also bought 
larger things.  In 2007 and 2008, for example, he bought an expensive TV and a 
computer when he did not need them and could not afford them.  Tr. at 80; Ex. 15 at 15, 
26, 30.  He spent compulsively, without “thinking about the future” because he wanted 
the newest and nicest things.  Ex. 15 at 42, 53; Ex. 17 at 75.  Once he spent his rent 
money on a new computer.  Tr. at 82. 
 
The individual financed his spending a variety of ways.  He used credit cards to make 
purchases, take cash advances, and pay other cards.  Ex. 15 at 25, 51; Ex. 16 at 8-9; Ex. 
17 at 75.  In 1999, he received a $3,000 unsecured loan from a financial institution.  Ex. 
16 at 9-10.  In 2006, he took a $30,000 withdrawal from his 401(k) for the down payment 
on his parents’ house.  Tr. at 76; Ex. 15 at 6, 9; Ex. 17 at 75.  He took part-time retail 
positions in 1998, 1999, 2003, 2007, 2008, and 2009.  Ex. 17 at 72, 154. 
 
As early as 2000, the individual began to face the consequences of his spending.  His 
wages had been garnished to pay a judgment from the unsecured loan.  Ex. 15 at 41, 48; 
Ex. 16 at 10.  His finances caused him to doubt whether he would receive an access 
authorization and keep his job.  Ex. 17 at 152.  By May 2000, the individual was so 
stressed that he absconded from work for one week and took sick leave for three more.  
Ex. 15 at 45; Ex. 17 at 152-53.  He was referred to a mental health professional, whom he 
saw from August to October 2000.  Ex. 17 at 98.  By November 2002, the individual had 
four accounts in collection: a telephone bill, two dental bills, and a credit card.  Ex. 11 at 
1-2.  He also had had seven credit cards charged off.  Id. at 2.  The balances on seven 
open credit cards totaled $4,302.  Id. at 3-4.  In 2006, he owed the IRS taxes on $10,000 
of the $30,000 that he withdrew from his 401(k) for the down payment.  Ex. 15 at 6. 
 
The individual has satisfied some of his debts.  By March 2001, he had paid the judgment 
against him stemming from the unsecured loan. Tr. at 44-45, 63; Ex. M-1; Ex. M-2, and 
Ex. M-3.  In 2007, he withdrew $10,000 from his 401(k) and paid taxes and penalties.  
Ex. 15 at 7.  In 2007 and 2008, he borrowed $41,000 from his 401(k) to pay bills, 
including balances on three credit cards.  Id. at 7-12, 37.  (He has also used his tax 
refunds to pay down what he could.  Id. at 28.)  In June 2010, he paid a $50 medical bill.  
Tr. at 52-53;  Ex. 18 at 1; Ex. G.  In November 2011, the individual’s parents gave him 
$2,300 so that he could settle a debt with a fourth credit card.  Tr. at 31-33, 93-94; Ex. F.  
By March 2012, he had paid the $829 that he owed to his cell phone provider.  Tr. at  
50-51; Ex. 18 at 1; Ex. D; Ex. K. 
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The individual still pays other debts.  The following table lists his debts, as reflected on 
his March 2012 credit report, and their repayment status:  
 
Amount:    Type:     Opened:       Status:              Repayment: 
$3,746 
 

Credit Card 7/2007 Charged Off $150 a month 
 
Ex. 18 at 1; Tr. at 29-30, 93; Ex. B; 
Ex. C 

$3,668 
 

Credit Card 11/2007 Closed $117 a month 
 
Ex. 18 at 2; Tr. at 26, 28-29; Ex. A 

$3,472 
 

Installment 
Account 
 

11/2011 Open $160 a month 
 
Ex. 18 at 2; Tr. at 35-36 

$3,290 
 

Credit Card 7/2007 Closed $103 a month 
 
Ex. 18 at 2; Tr. at 25-27 

$2,547 
 

Auto Loan 5/2008 Open $50 a week 
 
Ex. 18 at 2; Tr. at 49 

 
The individual owes several debts that are not reflected on his credit report.4  Every week 
he repays $150 on the loans from his 401(k).  Tr. at 18, 47-48; Ex. I; Ex. J.  He still owes 
his parents $2,000.  Tr. at 33. (They told him that he should pay other debts first.  Id.) 
 
The individual’s personal growth has helped him to manage his finances.  In January 
2009, he became religious.  Ex. 15 at 47.  He believes that he had been buying things to 
cope with stress and to fill the void in his life that only God can fill.  Tr. at 46, 79, 86; Ex. 
15 at 15, 54.  He feels that God helps him to control his impulses, which he keeps in 
check.  Tr. at 46; Ex. 15 at 34, 56.  The individual no longer feels the need to buy the 
latest consumer goods; he now asks whether he needs something and can afford it.  Tr. at 
85; Ex. 15 at 54, 57, 65.  He wishes to pay back his charged-off debts; he views not 
paying as stealing.  Id. at 24, 33. 
 
The individual realizes that before 2009, he had been disorganized and had lacked a plan 
for managing his finances.  Tr. at 17.  Now he has specific repayment plans with each 
creditor.  Id. at 18.  Around October 2011, he created a monthly budget (although he only 
wrote it down during the week of the hearing).  Id. at 88-89.  His budget includes money 
for debt service, gasoline, auto insurance (including coverage for his niece), television 
and internet service, cell phone service, and tithes to his church.  Id. at 20; Ex. L.  (He 
lives with his mother and father, who buy most of the food and pay the mortgage.  Tr. at 
38, 58-59.)  Each month he has $244 left.  Id. at 38.  Out of this, he saves $10 a week for 

                                                 
4 In 1978, the individual took out a $1,500 student loan.  Ex. 15 at 33.  At the hearing, he testified that he 
paid it in 1987.  Tr. at 41.  After the hearing, he claimed that he contacted the bank, and it told him that it 
had no record of the loan.  E-mail from the Individual to the Hearing Officer and the DOE Counsel,  
April 20, 2012.  Without verification, I cannot find that the individual has satisfied this debt.  
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a church trip.  Id. at 50, 70.  (Now he has $80 in savings.  Id. at 70.)  In the past five 
months he feels that he got “a handle” on his finances.  Id. at 75.  “For the first time in a 
long time,” he said, “I actually feel in control.”  Id. at 77.  (He has not, however, sought 
out credit counseling.  Id. at 15.)  In March 2012, he opened a low-limit, secured credit 
card so that he can make small purchases to rebuild his credit.  Id. at 57-58. 
 
Since 2009, the individual has continued to face financial difficulties.  In 2010, he 
entered a payment plan with a credit card.  Tr. at 72-73.  He made only two payments.  
Id. at 73.  He said, “I just can’t say why it didn’t work out.”  Id. at 74.  In April 2011, the 
individual could not keep up with two of his credit card payments.  Id. at 71-72, 95-96.  
In December 2011, the individual opened an installment account to buy holiday gifts.  Id. 
at 37, 47.  (He had previously opened installment accounts in June 2011, May 2010, 
December 2009, May 2009, October 2008, February 2008, May 2007, November 2006, 
December 2005, and September 2004.  Ex. 18 at 2-6.  He uses the installment accounts as 
“emergency” loans that he “just can’t seem to pay off.”  Tr. at 35.)  As recently as March 
2012, the individual had been two months behind on his internet and TV bill, and he had 
to borrow money to pay.  Id. at 67.  He had not paid it because he had been distracted 
with other things – the same reason that he had delayed paying his $50 medical bill.  Id. 
at 69, 71. 
 

V. Analysis 
 
To determine whether the individual has mitigated the LSO’s allegations of financial 
irresponsibility, I will consider the relevant factors from 10 C.F.R. § 710.7(c) and the 
relevant mitigating conditions from Guideline F of the Adjudicative Guidelines – 
Financial Considerations.5 
 
The individual has shown signs of financial responsibility.  He acknowledged that he had 
spent beyond his means, and he has made good-faith efforts to repay his debts.  He 
contemplated the reasons for his overspending, and his actions now reflect increased care 

                                                 
5  Guideline F contains the following relevant mitigating conditions: 
 

(a) the behavior happened so long ago, was so infrequent, or occurred under such circumstances 
that it is unlikely to recur and does not case doubt on the individual’s current reliability, 
trustworthiness, or good judgment; 

 
(b) the conditions that resulted in the financial problem were largely beyond the person’s control 

(e.g., loss of employment, a business downturn, unexpected medical emergency, or a death, 
divorce or separation), and the individual acted responsibly under the circumstances;  

 
(c) the person has received or is receiving counseling for the problem and/or there are clear 

indications that the problem is being resolved or is under control; [or] 
 

(d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve 
debts[.] 

 
ADJUDICATIVE GUIDELINES at 10. 
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and thought in handling his finances.  The individual drafted a monthly budget and set a 
savings goal, however modest.  He recently cut back on his internet service.  Tr. at 24.  
He knew that one credit card payment would increase from $150 to $175, so he budgeted 
$175.  Id. at 30.  He knew that his niece might not pay him for her share of the auto 
insurance, so he budgeted all of it.  Id. at 20-21, 23.  Lastly, he opened a secured credit 
card to start rebuilding his credit.  
 
I find, however, that despite these praiseworthy steps, the individual has not resolved the 
LSO’s security concern.  First, the individual’s financial difficulties happened under no 
unique circumstances to suggest that they were beyond his control.  He overspent on 
consumer items, not unforeseen emergencies.  He fell into debt not suddenly, but 
steadily, over 20 years of his adult life, while receiving a stable, predictable income.   
 
Second, the individual has suffered recent financial difficulties.  In March 2012, he was 
in arrears on his internet and cable bill.  In December 2011, he drew upon his 
“emergency” line of credit, and he also accessed that line of credit as recently as  
June 2011. 
 
Third, the individual has not yet demonstrated financial competency.  He has little time 
living under a written budget – less than a week.  He has faced the problems that might 
be expected of a person with his limited budgeting experience.  He neglected to include 
an expense for his medications.  Tr. at 39.  His monthly surplus income totals just over 
$200 (assuming he saves $10 a week for his church trip), an unrealistically low sum to 
pay for unanticipated expenses, entertainment, and special occasions – he used his 
December 2011 line of credit to cover holiday expenses. 
 
Fourth, the individual has not sought financial counseling, and his history suggests that 
no consequences will inspire him to manage on his own.  His debt has required him to 
take second jobs, to shuffle debt between credit cards, and to drain his retirement savings.  
Even the specter of losing his job could not curb his spending.  In 2002, his credit card 
balances totaled $4,302.  Around this time (2000 and 2003), the LSO notified him that it 
would review his finances, which triggered personal and professional crises.  In a follow-
up PSI in 2003, the individual indicated that he would live within his means and would 
not build more credit card debt.  Ex. 16 at 22, 24.  In an interview in 2006, he said that 
the access authorization process was a “wake-up call.”  Ex. 17 at 153.  Yet, by 2012, 
including his installment account, his balances had ballooned to $16,723. 
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VI. Conclusion 
 
Because the individual has not resolved the Criterion L security concern, I find that he 
has not demonstrated that restoring his access authorization would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, I 
find that the DOE should not restore his access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 4, 2012 
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Kent S. Woods, Hearing Officer: 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.” As explained below, it is my decision that the individual’s access 
authorization should be restored. 
 

I. BACKGROUND 
 
The individual is employed by a DOE contractor, and has held a DOE access authorization for 
several years.  In late September 2011, the individual was arrested and charged with Careless 
Driving and with Aggravated Driving While Intoxicated (Aggravated DWI).  DOE Ex. 6. When 
he reported these charges to his Local Security Office (LSO), the LSO conducted a Personnel 
Security Interview (2011 PSI) with the individual in October 2011.  2011 PSI, DOE Ex. 9.  In 
November 2011, a DOE-consultant psychiatrist evaluated the individual, and memorialized his 
findings in a Report of Psychiatric Examination (the Report, DOE Ex. 4). 
 
In December 2011, the LSO suspended the individual’s access authorization and issued a 
Notification Letter to the individual, together with a Summary of Security Concerns 
(Enclosure 2) setting forth the information that created a substantial doubt about the individual’s 
eligibility to hold a DOE security clearance. (DOE Ex. 1).  Specifically, the LSO finds that the 
individual was diagnosed by a DOE-consultant psychiatrist (the DOE-consultant Psychiatrist) as 
meeting the Diagnostic Statistical Manual of the American Psychiatric Association IVth Edition 
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TR (DSM-IV TR) criteria for Alcohol Abuse, without adequate evidence of rehabilitation or 
reformation.  The Notification Letter finds that this diagnosis and the individual’s history of legal 
problems with alcohol have raised security concerns under the provisions of 10 C.F.R. § 710.8(h) 
and (j).  Enclosure 2, DOE Ex. 1.1 
 
The individual requested a hearing (hereinafter “the hearing”) to respond to the concerns raised 
in the Notification Letter.  On February 3, 2012, the Office of Hearings and Appeals Director 
appointed me the Hearing Officer in this case.  At the hearing I convened in this matter, I 
received testimony from nine witnesses.  The LSO presented the testimony of the DOE-
consultant Psychiatrist.  The individual testified and presented the testimony of his Human 
Reliability Program evaluating psychologist (the HRP psychologist), his Employee Assistance 
Program counselor (the EAP Counselor), his Substance Abuse Counselor, his supervisor, his 
half-sister, his long-time friend, and his neighbor.  Discussion at the hearing centered on the 
individual’s misuse of alcohol and his past conduct that formed the bases for the LSO’s 
Criteria H and J concerns, whether the individual had a diagnosable alcohol problem, and the 
individual’s recent conduct and efforts at addressing his alcohol related issues. 
 

II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See Dep’t of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security 
test” for the granting of security clearances indicates “that security determinations should err, if 
they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), 
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance). 
  

III. ANALYSIS OF TESTIMONY AND FINDINGS OF FACT 
 
A.   The Individual’s Diagnosis of Alcohol Abuse 
 
The misuse of alcohol to excess is a security concern under Criterion J because it can lead to the 
exercise of questionable judgment. See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information, Assistant to the President for National Security 

                                                 
1   The LSO invokes Criterion J when an individual has been or is a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or licensed clinical psychologist as suffering from alcohol abuse or dependence without 
adequate evidence of rehabilitation or reformation. 10 C.F.R. § 710.8 (j).  Criterion H concerns are based on a 
finding that an individual has an illness or mental condition which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes, or may cause, a significant defect in judgment or reliability.  10 C.F.R. § 710.8 (h).     
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Affairs (December 29, 2005) (Adjudicative Guidelines), Guideline G, ¶ 21.  In his 2011 Report, 
the DOE-consultant Psychiatrist opined that the individual met the DSM-IV TR criteria for 
Alcohol Abuse.   In his response to the Notification Letter and at the hearing, the individual 
contested this diagnosis, stating that he has not had the recurrent problems with alcohol within a 
twelve-month period that are a required basis for this diagnosis.  At the hearing, the EAP 
Counselor and the HRP psychologist testified that they agreed with the individual’s position.  
Hearing Transcript (TR) at 22, 87.  The individual’s half-sister, long-time friend, neighbor, and 
his supervisor testified that they had not observed the individual misusing alcohol.  TR at 77, 53, 
63-64 and 44. 
 
As a basis for his diagnosis of Alcohol Abuse, the DOE-consultant Psychiatrist refers to the 
individual’s arrests for DWI in 2003 and 2011,2 and to reports that the individual drank to the 
point of intoxication on other occasions in 2003 and 2004.  With respect to the individual’s 2011 
arrest for Aggravated DWI, the DOE-consultant Psychiatrist noted that the incident occurred 
after the individual had assured the LSO at a 2006 PSI that he would not drink and drive, and 
that the individual’s blood alcohol level was measured at over three times the legal limit at his 
2011 arrest.  He also noted that the individual admitted at the 2011 PSI that he felt intoxicated on 
the evening of his arrest, but still decided to drive, and that, because he was nervous and 
exercising poor judgment at the time of his 2011 arrest, he told the arresting officer that he had 
not been drinking.  Report at 4, 8.  The DOE-consultant Psychiatrist did not accept the 
individual’s assertion at their interview that he had only driven while intoxicated on the two 
occasions that resulted in his DWI arrests.  In his Report, the DOE-consultant Psychiatrist refers 
to a study based on the number of drivers found to have blood-alcohol levels above the legal 
limit, which concludes that for every DWI arrest, there are likely to be on the order of 100 
episodes in which the person has driven with a blood-alcohol level above the legal limit but was 
not arrested.  Id. at 4, citing D. Binder, MD; Albuquerque Journal, February 12, 2002.  The 
DOE-consultant Psychiatrist stated that, based on this research, he generally considers that any 
arrest after the first for DWI constitutes evidence of “recurrent impairment from alcohol use”, 
which is sufficient to meet the DSM-IV criteria for Alcohol Abuse.  Id. at 8.  After listening to 
the hearing testimony of the individual and his witnesses, the DOE-consultant Psychiatrist 
testified that he continued to believe that his diagnosis of Alcohol Abuse was technically 
justified and warranted, but he stated that the individual’s problem was “on the borderline or 
mild segment of alcohol use disorders.”  TR at 164.  
 
I find that the DOE-consultant Psychiatrist correctly diagnosed the individual.  The individual’s 
blood-alcohol measurements and the arresting officer’s observations in his arrest report indicate 
that the individual was highly intoxicated at the time of his 2011 arrest.  DOE Exhibit 6 at 1.  
Moreover, the individual admitted that he exercised poor judgment in making a decision to drive 
when he was intoxicated and in telling the arresting police officer that he had not consumed any 
alcohol.  Based on this evidence of poor decision-making by the individual after consuming 
alcohol, I agree that the DOE-consultant Psychiatrist’s conclusion that within the twelve months 

                                                 
2   Following the Hearing, the individual submitted, through the DOE counsel, a court order indicating that on 
April 17, 2012, the court dismissed the charges relating to his September 29, 2011, arrest.  The court order explains 
that the dismissal is due to the state’s failure to follow its rules for setting the trial date.  See  Court Order attached to 
DOE Counsel’s April 25, 2012, e-mail.  This dismissal for technical reasons does not mitigate the security concerns 
raised by the individual’s arrest and by the allegations set forth in the charging document.  See DOE Ex. 6.   
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prior to his 2011 arrest, the individual in all likelihood broke the law and endangered himself and 
others by operating a motor vehicle with blood-alcohol levels above the legal limit.  I therefore 
conclude that the individual was properly diagnosed with Alcohol Abuse by the DOE-consultant 
Psychiatrist based upon “recurrent impairment from alcohol use.”  I will therefore proceed to 
consider whether the individual has demonstrated rehabilitation and reformation from that 
diagnosis. 
 
2. Whether the Individual Has Resolved the Criteria H and J Concerns 
 
In deciding whether an individual has mitigated a security concern, a Hearing Officer must 
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a 
security clearance. See 10 C.F.R. § 710.7(c). According to the Adjudicative Guidelines, among 
the factors that may serve to mitigate security concerns raised by an individual’s alcohol disorder 
or excessive use of alcohol are: that the alcohol misuse happened so long ago, was so infrequent, 
or happened under such circumstances that it is unlikely to recur or does not cast doubt on the 
individual’s current reliability, trustworthiness, or good judgment. Other factors that may 
mitigate alcohol-related concerns are: that the individual has provided evidence of actions 
undertaken to overcome an alcohol problem and has established a pattern of abstinence or 
responsible use; that the individual has completed a treatment program and has demonstrated an 
established pattern of modified consumption of alcohol or abstinence; or that the individual is a 
current employee who is participating in a counseling or treatment program without a history of 
previous treatment or relapse and is making satisfactory progress. Adjudicative Guidelines, 
Guideline G, ¶ 23; see, e.g., Personnel Security Hearing, Case No. TSO-1020 (September 9, 
2011) (individual resolved concerns raised by alcohol dependence disorder by proving that he 
received therapy for alcohol dependence problem and that he had abstained from alcohol for 18 
months).3  As discussed below, I find that the individual has mitigated the LSO’s Criteria J and 
H concerns. 
 
As an initial matter, I find that the individual’s hearing testimony concerning his 2011 
Aggravated DWI arrest indicates that he has been honest about his misuse of alcohol and 
understands that his excessive drinking led to a serious lapse of judgment.  The individual 
testified that prior to his 2011 arrest, he was drinking to intoxication about one or two times a 
year.  TR at 128.  He stated that on the day of his arrest, his neighbor brought over a cooler 
containing cans of beers left over from a party.  The individual stated that he consumed about 
eight of these beers while doing yard work, and then made “a bad decision to think that it would 
be all right to drive to [my girlfriend’s] house.”  TR at 109-111.   
 
I also find that the individual acted responsibly in responding to the lapse in judgment caused by 
his misuse of alcohol.  The individual testified that he has maintained abstinence from alcohol 
since his September 2011 arrest, and this sobriety is confirmed by the testimony of his witnesses.  
TR at 10, 75-76, 49, 58 and 65.  In addition, he has actively sought to educate himself 
concerning the effects of alcohol.  He testified that he received no alcohol education after his 
2003 DWI, but that following his 2011 arrest he sought counseling from the EAP Counselor in 

                                                 
3   Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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order to “correct this problem.”  Id. at 111-112, 128.  He stated that in his eight sessions with the 
EAP Counselor, he learned about the different effects of alcohol, and that alcoholism is a 
disease.  TR at 129.  The individual’s EAP Counselor testified that the individual took the 
initiative to seek counseling from him, and demonstrated a genuine desire to deal appropriately 
with the issues raised by his DWI.  TR at 13.  He stated that in their sessions, the individual was 
willing to own up to his alcohol consumption, that he appreciated the seriousness of his lack of 
judgment that resulted in his 2011 arrest, and that he learned from the information that the EAP 
Counselor provided to him.  TR at 21.   
 
Following this counseling, the individual enrolled in a local alcohol treatment program as a 
means of following the DOE-consultant Psychiatrist’s recommendations in his Report for 
demonstrating rehabilitation and reformation.  The individual testified that in the treatment 
program, he is learning a lot about the problems arising from alcohol.  TR at 130-131.  He stated 
that he has had five sessions in the treatment program, and plans to continue even if his security 
clearance is revoked.  TR at 131-132.  The individual’s Substance Abuse Counselor testified that 
although the individual is very open in expressing that he is not convinced that he has an alcohol 
problem, he is also cooperative and accepts treatment to increase his understanding about how he 
has used alcohol in the past.  TR at 152-153.   
 
I find that the individual’s testimony assessing his past use of alcohol was honest and appropriate 
for someone on the borderline of an alcohol use disorder.  He testified that he continues to regard 
his 2011 Aggravated DWI as an anomalous event, and believes that if he had a serious problem 
with alcohol, it would have been evident before September 2011.  In this regard, he explained 
that in the last several years, he has been subject to hundreds of random breathalyzer tests in the 
workplace, and has passed them all.  TR at 134.  The HRP Psychologist confirmed this assertion.  
She testified that she is the individual’s evaluating psychologist for the HRP, and that she never 
had any concerns about his use of alcohol prior to his 2011 DWI.  TR at 81-82.  Despite having 
doubts about having an alcohol problem, the individual testified that he appreciated the DOE’s 
concerns about his future judgment and reliability when consuming alcohol.  He stated that he 
would be willing to continue abstaining from alcohol indefinitely if that is necessary to convince 
the DOE that he will exercise good judgment.  TR at 139-140.   
 
The individual’s counselors and medical professionals who testified in this proceeding uniformly 
considered the individual to be at low risk for future alcohol problems.  The HRP Psychologist 
stated that she considered the individual’s 2011 DWI arrest to be an anomalous instance of 
exceptionally poor judgment by the individual, and that the individual was very unlikely to make 
that mistake again.  TR at 81-82, 92.  The EAP Counselor testified that he believed that the 
individual could maintain his current sobriety indefinitely, although he did not believe that the 
individual fell into the category of people who should never consume alcohol.  He opined that 
the individual’s prognosis is very good that he will have no future problems with alcohol.  TR at 
23-24.   The Substance Abuse Counselor testified that the individual’s prognosis is very good 
because he has a very positive attitude about not drinking again in order to keep his job.  TR at 
154-155.  
 
Finally, after listening to the testimony of the individual and his witnesses, the DOE-consultant 
Psychiatrist testified that the individual has demonstrated adequate evidence of rehabilitation and 



 - 6 -

reformation from the diagnosis of Alcohol Abuse based on six months of sobriety coupled with 
EAP counseling and alcohol treatment.  He stated that due to the mild nature of the individual’s 
alcohol use disorder, under the facts of this case, the six months of abstinence and treatment are 
sufficient to demonstrate rehabilitation and reformation from the diagnosis.  TR at 164.  He also 
opined that the individual’s efforts to voluntarily comply with the recommendations of the 
Report by seeking EAP counseling and alcohol treatment, the positive prognosis made by the 
individual’s treatment providers, and the individual’s commitment to his work indicate that he is 
at low risk to have future alcohol problems.  TR at 165.   
 
Accordingly, based on this evidence, I conclude that the individual has mitigated the LSO’s 
Criteria J and H concerns. 
 

IV.  CONCLUSION 
 
For the reasons set forth above, I find that the individual was properly found to suffer from 
Alcohol Abuse, which is derogatory information under Criterion J, and that his Alcohol Abuse 
caused a significant defect in his judgment and reliability, raising a concern under Criterion H.  
Further, I find that this derogatory information under Criteria J and H has been mitigated by 
evidence of rehabilitation and reformation.  Accordingly, after considering all of the relevant 
information, favorable or unfavorable, in a comprehensive and common-sense manner, I 
conclude that the individual has demonstrated that restoring his access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  The 
individual or the DOE may seek review of this Decision by an Appeal Panel under the regulation 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 3, 2012 
 



*  The original of this document contains information which is subject to withholding 
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David M. Petrush, Hearing Officer: 
 
This Decision considers the eligibility of XXXXXXX (the individual) to hold an access 
authorization1 under the regulations at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual began his DOE-related job in August 2006.  Ex. D at 19, 53, 70-71.  In a 
September 2007 personnel security interview (PSI), the individual stated that he had been 
charged with Possession of Marijuana in December 1995 and Minor in Possession in July 
2001.  See Ex. 8 at 20, 78-79.  On his September 2011 QNSP, he denied that he had ever 
been charged with or convicted of an alcohol or drug-related offense.  Ex. 11.  In a 
November 2011 Letter of Interrogatory, the local security office (LSO) asked the 
individual why he had not acknowledged his December 1995 charge for Possession of 
Marijuana and his July 2001 charge for Minor in Possession.  Ex. 9.  In response, the 
individual indicated that he had been charged with Possession of Marijuana.  But he 
denied having been charged with Minor in Possession; he claimed that his brother had 
been charged and had used his identity.  Id. 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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In December 2011, the LSO called the individual to a PSI to explain his responses to the 
Letter of Interrogatory.  See Ex. 7.  The individual continued to deny that he had been 
charged with Minor in Possession, even after the LSO confronted him with his September 
2007 PSI testimony where he admitted that he had.  Id. at 50-51, 54. 
 
In January 2012, the LSO issued the individual a Notification Letter advising him that it 
possessed reliable information that created a substantial doubt about his eligibility to hold 
an access authorization.  Ex. 1.  In an attachment, the LSO explained that the derogatory 
information falls within the purview of the potentially disqualifying criteria set forth in 
the security regulations at 10 C.F.R. § 710.8; subsections (f) (Criterion F) and (l) 
(Criterion L).2  
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On February 14, 2012, the 
Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual testified on his own behalf and called a  
co-worker, his supervisor, a friend, his brother-in-law, and his sister.  Each side offered 
several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO supported its Criterion F security concern with the following allegation:  
 

 In August 2006, the individual signed a statement acknowledging that if he 
deliberately falsified or omitted significant information during the access 
authorization process, he might lose his access authorization.  The individual 
deliberately provided false information at a December 2011 PSI when he stated 
that during a September 2007 PSI, he lied when he admitted to being charged 
with Minor in Possession in July 2001.  He stated that he was not charged with 
that crime and that at the September 2007 PSI, he had fabricated the story to take 
the blame for his brother. 

 
Ex. 1; Tr. at 207. 
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion F.  “Conduct involving . . . dishonesty . . . can raise questions about an 
individual’s reliability, trustworthiness[,] and ability to protect classified information.”  
Guideline E, STEPHEN J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR 

                                                 
2  Criterion F relates to information that a person “has deliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire.”  Id. at § 710.8(f).  Criterion L includes 
“unusual conduct” and “circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security.”  Id. at § 710.8(l). 
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DETERMINING ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION (2005) 7 
[ADJUDICATIVE GUIDELINES]. 
The LSO supported its Criterion L security concern with the following allegations: 
 

 In March 2008, the individual’s employer suspended him for one day because he 
clocked in and out of a gym without working out.  At the December 2011 PSI, he 
admitted that he knew that once he clocked in, company policy required him to 
stay and work out; and 

 
 In August 2010, the individual’s employer suspended him for three days because 

while he was on duty, he had horseplayed with a weapon.  The employer also 
suspended him because during the investigation, he had submitted a false 
statement about the incident. 

 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s conduct under Criterion L.  Conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillingness to comply with rules and 
regulations can raise questions about an individual’s reliability, trustworthiness, and 
ability to protect classified information.  Guideline E, ADJUDICATIVE GUIDELINES at 7.   
 

III. Regulatory Standard 
 
An administrative review under Part 710 is not a criminal matter, where the government 
has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the 
standard places the burden on the individual because it is designed to protect national 
security interests.  This is not an easy burden for the individual to sustain.  The standard 
implies a presumption against granting or restoring an access authorization.  See Dep’t of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (“security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) 
(strong presumption against the issuance of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must present evidence to convince the DOE that granting an access 
authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The Part 710 regulations 
permit the individual wide latitude to present evidence to mitigate the security concerns.  
Even appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).   
 
B. The Basis for the Hearing Officer’s Decision 
 
The Hearing Officer must issue a Decision that reflects his or her comprehensive, 
common-sense judgment, after considering all relevant evidence, favorable and 
unfavorable, whether the granting or continuing of an individual’s access authorization 
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will not endanger the common defense and security and is clearly consistent with the 
national interest.  10 C.F.R. § 710.7(a).  The Hearing Officer must resolve doubt in favor 
of the national security.  Id. 
 
To reach a common-sense judgment, the Hearing Officer must consider the factors listed 
in 10 C.F.R. § 710.7(c)3 (the “whole person concept”) and the Adjudicative Guidelines.  
The Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

IV. Findings of Fact 
 
In December 1995, the individual was charged with Possession of Marijuana.  Ex. 7 at 
71; Ex. 8 at 78-79; Ex. D at 65-66.  In July 2001, he was charged with Minor in 
Possession.  Ex. 8 at 20; Ex. A.   
 
From April 2004 to July 2005, the individual was a police officer with a local police 
department.  Ex. D at 23.  He met a woman who gave him her business card, and he took 
that as an invitation to socialize.  Ex. 8 at 33-34; Ex. D at 64.  He stopped by her house 
while still in his police uniform.  Ex. 8 at 34.  A man answered the door, and the 
individual panicked and gave a false reason for why he was there.  Id. at 34, 36.  The 
police department disciplined the individual.  Id. at 33. 
 
The individual began his DOE-related job in August 2006.  Ex. D at 19.  In March 2008, 
he was disciplined because he had clocked in and out of his employer’s gym without 
doing the required work out.  Tr. at 30-31; Ex. 5; Ex. 7 at 62-63.  In July 2010, the 
individual was on duty around midnight.  Ex. 4.  Two co-workers observed him try to 
sneak up on a third co-worker while he had his service weapon in a “low ready” position.  
The second co-worker heard the individual say, “You guys are quick; I was trying to 
sneak up on [another employee].”  In a written statement, the individual falsely denied 
trying to sneak up on a co-worker.  When two members of management interviewed him 
about the incident, he acknowledged that he had snuck up.  The individual was 
disciplined for horseplay and for submitting a false written statement.  Id.  
 
In November 2011, the individual completed a QNSP as part of a routine background 
investigation.  Ex. 9.  In it, he failed to acknowledge his charge for Possession of 
Marijuana and his charge for Minor in Possession.  Id.  (He also failed to acknowledge 
either on his August 2009 QNSP.  Ex. 11.  On his August 2006 QNSP and his March 
2008 QNSP, he acknowledged the Possession of Marijuana but not the Minor in 
Possession.  Ex. 10; Ex. D at 42-43.) 

                                                 
3 These factors include witness demeanor and credibility; the authenticity and accuracy of the documentary 
evidence; the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, 
including knowledge and participation; the frequency and recency of the conduct; the age and maturity of 
the individual at the time of the conduct; the voluntariness of participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavior changes; the motivation of the conduct; the 
potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and 
other relevant and material factors.  Id. at § 710.7(c). 
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The LSO sent the individual a Letter of Interrogatory so that he could explain his failure 
to acknowledge the two charges.  Ex. 9.  When he received it, he was on notice that the 
LSO wanted information on these topics, and he had time to think about it.  Tr. at 58-67.  
In his response, he falsely claimed that he had not received the 2001 charge for Minor in 
Possession.  Ex. 9.  He claimed, rather, that his brother had been charged and had used 
his name.  Id.  (The individual’s brother was incarcerated from 2002 to 2008 and 2009 
through the time of the hearing.  Tr. at 52.)  At the follow-up PSI in December 2011, he 
repeated his story.  Ex. 7 at 16, 43, 50, 52-53, 55-56, 72.  For support, he showed the PSI 
interviewer a 2009 police report from when his brother had previously passed his 
personal information to someone who had misappropriated it.  Id. at 22-23, 38-40. 
  
Then the PSI interviewer confronted him with the fact that at the September 2007 PSI, he 
had acknowledged the charge of Minor in Possession.  Ex. 7 at 54.  The individual 
panicked and deliberately made a series of false statements.  He claimed that in 2007, he 
intended to mislead the LSO to take the blame for his brother.  Id. at 55, 60-61, 57, 72, 
77, 79.  He claimed that he first learned of the charge for Minor in Possession in 2004, 
during his police training.  Id. at 41-42.  He also claimed that during a routine 
background investigation in October 2006, he gave the same story to an investigator.  See 
Ex. D at 64-67. 
 
Shortly after the 2011 PSI, the individual’s sister advised him to call the PSI interviewer 
to correct his statements.  Tr. at 181-82, 192; see id. at 194. 
 

V. Analysis 
 
To determine whether the individual has mitigated the allegations – and therefore 
resolved the security concern – I will consider the relevant factors from 10 C.F.R.  
§ 710.7(c) and the relevant mitigating conditions from Guideline E of the Adjudicative 
Guidelines – Personal Conduct.4   
                                                 
4  Guideline E contains the following relevant mitigating conditions: 
 

(a) the individual made prompt, good-faith efforts to correct the omission, concealment, or 
falsification before confronted with the facts; 

 
. . . 

 
(c) the offense is so minor, or so much time has passed, or the behavior is so infrequent, or it 

happened under such unique circumstances that it is unlikely to recur and does not cast doubt on 
the individual’s reliability, trustworthiness, or good judgment; 

 
(d) the individual has acknowledged the behavior and obtained counseling to change the behavior 

or taken other positive steps to alleviate the stressors, circumstances, or factors that caused the 
untrustworthy, unreliable, or other inappropriate behavior, and such behavior is unlikely to 
recur; 

 
(e) the individual has taken positive steps to reduce or eliminate vulnerability to exploitation, 

manipulation, or duress; and 
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A. Falsification 
 
The individual now acknowledges having received the 2001 charge for Minor in 
Possession.  Tr. at 54-57.  He argues that he had not deliberately provided false 
statements about it in the November 2011 Letter of Interrogatory and in the December 
2011 PSI because he forgot that he had received it.  Id. at 26, 28, 117, 129, 121-22.  He 
forgot about it because having received it was not a “big deal.”  Id. at 114-15.  (It was not 
an important incident in his life, he says, until he walked out of the December 2011 PSI.  
Id. at 45, 116.)  Then he got “sucked into” the notion that his brother had stolen his 
identity.  Id. at 116.  After the interviewer confronted him with his September 2007 PSI 
statements, he began to lose his composure.  Id. at 118, 129.  He got “so mixed up,” he 
says, and “confused.”  Id. at 125, 129-30.  He has “a problem” with “negative verbal 
confrontation.”  Id. at 27.  He tried to “diffuse” the situation.  Id. at 124.  He admitted to 
lying because he could not think of anything else to say.  Id. at 122.  After the December 
2011 PSI, he realized that his brother was not involved with his 2001 charge for Minor in 
Possession.  Id. at 22-24, 72, 76.  He called the LSO to correct his mistake and left a 
message.  Id. at 72-73.  He claims that the LSO did not call him back.  Id.  
 
The circumstances suggest, however, that the individual had not forgotten about his 
charge for Minor in Possession.  First, he had recalled the event within the last five years 
– at the September 2007 PSI.  Early in that interview, he volunteered that he had received 
the charge.  Ex. 8 at 20.  Later in the interview, he described the event with compelling 
detail.  He recalled the time of day, who he was with, where he was, how he got there, 
what he was doing, the items in the room, why the police arrived, and what was said to 
the police.  Id. at 54-58. 
 
Second, before the December 2011 PSI, the individual had ample opportunity to recall 
what had happened.  When the LSO sent him the Letter of Interrogatory, it put him on 
notice that it was aware of his charge and gave him an opportunity to explain himself in 
an unpressured, non-confrontational setting.  
 
Third, even if the individual had blamed his brother in good-faith error, he did not 
acknowledge the truth after the PSI interviewer confronted him with it.  Instead, he 
doubled down on his story.  Had the story been an honest mistake, he probably would not 
have clung to it. 
 
Fourth, when the individual clung to his story, he offered inconsistent, shifting details and 
a selective memory.  At the December 2011 PSI, he claimed that he first learned of the 
charge for Minor in Possession when he applied for the police force in 2004.  Ex. 7 at 42.  
He also insisted that in 2006, he told the investigator that the charge stemmed from his 
brother stealing his identity.  Id. at 52-53.  Both of those events would have occurred 
before 2009, when the individual said that he first learned that his brother had stolen his 
identity.  Tr. at 29, 81; Ex. 7 at 40-41.  At the hearing, he testified that he was sure that 

                                                                                                                                                 
(f) the information was unsubstantiated or from a source of questionable reliability. 

 
ADJUDICATIVE GUIDELINES at 8-9. 
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his charge for Possession of Marijuana had come up during his police application 
process, but he could not recall whether the Minor in Possession came up.  Tr. at 98-102.  
At the hearing, the individual said that he had not told the investigator about his brother 
stealing his identity, and later he said that he could not remember whether he had.  Id. at 
87-89, 132. 
 
Lastly, I cannot find that the individual called the LSO to correct his story.  He says that 
he did, and his sister testified that she advised him to do so.  If he had, however, the LSO 
would likely have called him back.  Even if he had left a message, that effort alone – 
without further follow-up – does not mitigate the individual’s pattern of falsification. 
 
For these reasons, I find that the individual has not mitigated the allegations of 
falsification. 
 
B. Employee Misconduct 
 
The individual argues that in March 2010, he had not been sneaking up on another 
employee.  He correctly reported this fact in his written statement, he says.  Tr. at 36.  He 
claims that the eyewitness-employees lied because they hold a grudge against him.  Id. at 
50, 105, 145, 162.  He also claims that when his employer interviewed him about the 
incident, he meant his admission as a sarcastic and facetious response because he had 
been questioned again and again.  Id. at 33-34, 105-06.   
 
The circumstances suggest, however, that the individual had in fact sneaked up on 
another employee.  The first eyewitness had little, if any, reason to lie because the 
individual did not even know him.  Tr. at 34-35.  The second eyewitness heard the first 
eyewitness broadcast a radio description of the individual sneaking, and the second 
eyewitness also saw it.  The second eyewitness heard the individual state that he was 
trying to sneak up on a co-worker.  Ex. 4.  At the interview, the reporting supervisor and 
the manager each understood the individual’s statement as an admission of fact, not as 
sarcasm.  See id.  Even the co-workers who testified for the individual could not conclude 
that the eyewitnesses had lied.  Tr. at 148, 150, 164.  I need not evaluate the co-worker’s 
motivations in providing statements against the individual; the important point is that 
they show that the individual horseplayed and submitted a false written statement, both of 
which violated the company rules.  Therefore, the individual has not mitigated this 
allegation.  
 
Next, the individual acknowledges that in March 2008, he clocked in and out of a gym 
without completing the required workout.  Tr. at 47; Ex. 7 at 63.  He did so, he says, 
because he forgot his lunch and wanted to eat.  Tr. at 48-49.  He argues that he had only 
done that one time and that he will not do it again.  Id. at 30-31. 
 
I find that the individual has not mitigated this allegation.  This incident falls in between 
his misconduct at the local police department (2004-2005) and his misconduct at his 
current employer (2010).  Given the individual’s pattern of employment misconduct, too 
little time has passed for the individual to have demonstrated proper conduct on the job. 
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VI. Conclusion 

 
Because the individual has not resolved the Criterion F and Criterion L security concerns, 
I find that he has not demonstrated that restoring his access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
Therefore, I find that the DOE should not restore his access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 14, 2012 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such material has been deleted from this copy and replaced with 
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William M. Schwartz, Hearing Officer: 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual should not 
be granted a security clearance at this time.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and is an applicant for DOE 
access authorization.  In August 2010, the individual completed a Questionnaire for National 
Security Positions (QNSP) and was subject to an Office of Personnel Management (OPM) 
background investigation.  He provided information to the Local Security Office (LSO) during a 
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Personnel Security Interview (PSI) conducted in March 2011 that was inconsistent with answers he 
provided on his QNSP and during his OPM investigation, revealing that he had been hospitalized in 
January 2010 for alcohol abuse, treatment of prescription drug addiction and depression.  Because 
the LSO could not resolve these discrepancies and the concerns raised by his alcohol and drug use to 
its satisfaction, it referred the individual to a DOE-sponsored psychologist for an evaluation.  In May 
2011, the DOE psychologist issued a report of his evaluation in which he diagnosed the individual as 
suffering from alcohol abuse, depressive disorder and anxiety disorder.  In light of that report, as 
well as the individual’s inconsistent statements, the LSO determined that derogatory information 
existed that cast into doubt the individual’s eligibility for access authorization.  The LSO informed 
the individual of this determination in a Notification Letter that set forth the DOE’s security 
concerns and the reasons for those concerns.  Exhibit 3.  The Notification Letter also informed the 
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter.  The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer.  The DOE introduced ten exhibits into the record of this 
proceeding and presented one witness at the hearing.  The individual presented the testimony of six 
witnesses in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
When completing a QNSP in 2010, the individual responded “No” to a number of questions that 
asked whether he had any reprimands and suspensions in the workplace, alcohol- and drug-related 
charges, illegal use of controlled substances, and treatment and hospitalization for mental health 
conditions, including alcohol and drug abuse.  Statements the individual made during his interviews 
and psychological evaluation, while at times inconsistent and not fully disclosing, nevertheless 
revealed that he should have responded “Yes” to those questions. Those statements also revealed 
that he had been prescribed medications for anxiety and depression from 2000 through 2011, and 
had been hospitalized in 2010 after self-medicating his grief with alcohol and prescription drugs.  
The individual also reported drinking alcohol in large quantities, becoming intoxicated nearly every 
night during 2009 and 2010, even after his January 2010 hospitalization, and currently drinking in 
very limited amounts.  As stated above, the DOE psychologist diagnosed the individual with alcohol 
abuse, depression and anxiety.  In addition, the individual’s failing an employer’s drug test in 2005 
and an alcohol test in 2010 raised concerns about his willingness to follow rules, and two 
misrepresentations during interviews raised additional concerns about his candor.  Exhibit 3.   
 
The individual’s misuse of alcohol and a prescription drug, his three diagnosed mental disorders, and 
his numerous misrepresentations raise security concerns under 10 C.F.R. §§ 710.8(f), (h), (j), and 
(l).3   

                                                 
3    Criterion F concerns arise when the LSO learns that the individual “[d]eliberately misrepresented, falsified, or omitted 
significant information from . . .  a Questionnaire for National Security Positions [or] a Personnel Security Interview.” 
10 C.F.R. § 710.8(f).  Security concerns under Criterion H relate to an “illness or mental condition of a nature which, in 
the opinion of a . . . licensed clinical psychologist, causes or may cause a defect in judgment or reliability.”  10 C.F.R. 
§ 710.8(h).   Criterion J concerns arise when an individual has “[b]een, or is, a user of alcohol habitually to excess, or has 
been diagnosed by a . . . licensed clinical psychologist as . . . suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).   
Finally, under Criterion L, concerns arise when derogatory information indicates that the individual has “[e]ngaged in 
any unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
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To support Criterion F, the LSO cites seven occurrences in which the individual improperly 
answered QNSP questions with a negative response.  It also cites two times during the March 2011 
PSI in which the individual deliberately understated the extent of his alcohol and prescription drug 
consumption. 
 
To support Criterion H, the LSO cites the DOE psychologist’s diagnosis of the individual with 
Depressive Disorder NOS (Not Otherwise Specified) and Anxiety Disorder NOS.  
 
To support Criterion J, the LSO cites the individual’s use of alcohol from 1993 to 2011, at times to 
the point of intoxication, to cope with his brother’s death and other stresses.  As additional support 
for invoking this criterion, the LSO cites the DOE psychologist’s diagnosis of the individual with 
Alcohol Abuse in Full Sustained Remission.  
 
To support Criterion L, the LSO cites the individual’s failing employer-administered random tests 
for drugs in 2005 and for alcohol use in 2010.  It also cites his failures to fully disclose information 
at his OPM investigation and at his psychological evaluation. 
 
This derogatory information set forth above adequately justifies the DOE’s invocation of Criteria F, 
H, J, and L, and raises significant security concerns. Conduct involving questionable judgment, lack 
of candor, dishonesty, or unwillingness to comply with rules and regulations can raise questions 
about an individual’s reliability, trustworthiness and ability to protect classified information.  Of 
special interest is any failure to provide truthful and candid answers during the security clearance 
process or any other failure to cooperate with the security clearance process.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White 
House (December 19, 2005) (Adjudicative Guidelines), at Guideline E.  Certain mental conditions 
can impair an individual’s judgment, reliability, or trustworthiness.  Id. at Guideline I.  In addition, 
habitual or binge consumption of alcohol to the point of impaired judgment and a diagnosis of 
alcohol abuse demonstrate excessive alcohol consumption that often leads to exercise of 
questionable judgment or failure to control impulses.  Id. at Guideline G.  Finally, testing positive 
for illegal drug use raises questions about a person’s ability or willingness to comply with laws, 
rules, and regulations.  Id. at Guideline H.   
 
III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 

                                                                                                                                                             
trustworthy.”  10 C.F.R. § 710.8(l).   



 
 - 4 - 
 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
Except as noted, the derogatory information set forth in the Notification Letter constitutes factually 
accurate information that supports the security concerns under Criteria F, H, J, and L.   
 
In responding to specific questions posed on the QNSP, the individual denied having been officially 
reprimanded or suspended for misconduct in the workplace, denied having been hospitalized or 
having consulted with a health care provider within the past seven years regarding an emotional or 
mental health condition, failed to fully disclose all charges related to alcohol or illegal drugs, failed 
to fully disclose having illegally used any controlled substance within the past seven years, failed to 
fully disclose counseling or treatment within the past seven years for drug use, and denied any 
treatment for alcohol use.  Exhibit 7 at Sections 13,4 21, 22, 23(a), 23(d),5 24(c).   
 
Records obtained in the course of adjudicating the individual’s eligibility for a security clearance, 
and statements the individual made during interviews and the psychologist’s evaluation contradicted 
the above responses.  For example, although the individual stated on the QNSP that the only time he 
had used marijuana in the past seven years was in July 2005, he tested positive for marijuana on a 
random test in September 2005.  Exhibit 8 at 31.  Moreover, although on the QNSP he denied any 
treatment or counseling for alcohol or for an emotional or mental health condition, he revealed that 
he had been hospitalized for three days in 2010 for alcohol and medication abuse.  Id. at 18, 20.    
 
The individual has been treated for anxiety and depression since about 2000.  Id. at 29.  He has 
resisted counseling, but has taken the prescription drug Xanax for about 11 years.  Id.  Between 2008 
and 2011, the individual lost three close friends and underwent three major surgeries.  He dealt with 
his grief by increasing his intake of Xanax and alcohol, though he was aware that these two 

                                                 
4    The Notification Letter, at I.A.1, states that the individual reported that he had been laid off from a job in March 2010, 
when in truth he resigned rather than be terminated.  Exhibit 3.  I have reviewed the QNSP itself, which clearly shows 
that the individual indicated that he “[q]uit a job after being told [he] would be fired.”  Exhibit 7 at § 13C(1). He did, 
however, indicate that he had not received a written warning or been suspended for misconduct in the workplace.  Id. at 
§ 13C(2). 
 
5   Despite the allegation in the Notification Letter at I.A.6, the individual acknowledged that he had received counseling 
or treatment for his drug use.  He did not, however, provide details of his counseling as required by the form’s 
instructions.  Exhibit 7 at § 23(d).  
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substances should not be combined.  Id. at 18-22.  On at least one occasion in 2009, the individual 
took 10 milligrams of Xanax over the course of a single day—two-and-one-half times his prescribed 
dosage, and drank alcohol after work.  Transcript of Hearing (Tr.) at 36.  His doctor then referred 
him to a psychiatrist, who began an eight-month program to wean him from Xanax, replacing it with 
Clonazepam, another anti-anxiety medication, from which he is now being weaned.  Id. at 38, 41.  
He stopped drinking alcohol entirely after an unrelated hospitalization in January 2011, but has now 
resumed drinking, though rarely, and only outside of the home.  Id. at 71-72. 
 
A.  Criterion F:  Deliberate Falsification 
 
At the hearing, the individual attempted to explain the discrepancies between his responses on the 
QNSP he completed and statements he made later in the security clearance adjudication process.  
After considering the entire record in this case, I find that the individual has mitigated the concerns 
regarding a few of his inconsistent responses.  In those instances, I can ascribe the individual’s 
responses to lost memory or honest mistake.  Id. at 18 (failure to recall in 2010 that dismissed 1996 
alcohol-related arrest also included charge for possessing drug paraphernalia), 28 (inconsistent 
reports of alcohol intake during PSI and psychological evaluation due to variations in actual intake 
during different periods).   
 
Nevertheless, the individual has not convinced me that many of his incorrect responses on the QNSP 
were not deliberately intended to understate the extent of his alcohol and mental health problems.  
For example, the individual explained that he indicated on the QNSP that he had not had any mental 
health treatment, because he entered the three-day inpatient program in 2010 voluntarily.  He 
contended that he had misinterpreted the question, and believed that only a court-ordered admission 
would require an affirmative response.  Id. at 16-17.  As for not listing the three-day program in his 
response about alcohol treatment, he offered a similar explanation, id. at 19, and when asked why he 
had not listed it in his response about drug treatment, he conceded that he did not know why.  Id.  He 
claimed that he didn’t realize that he needed to disclose his attendance in his employer’s employee 
assistance program following his positive test for marijuana in 2005.  Id. at 18-19.  He also testified 
that he had denied any work-related suspensions, because he did not realize that he had been 
suspended following his 2010 positive test for alcohol, even though he conceded that he was 
required to attend his employer’s employee assistance program and was not permitted to go to work. 
Id. at 16, 23.   Although the individual maintained at the hearing that he had nothing to hide from the 
LSO, his behavior belies that contention.  I find it difficult to accept his purported 
misunderstandings of the questions on the QNSP and of his employer’s employment actions.   
 
I also find that the individual misrepresented the facts in at least one instance during the PSI.  When 
asked whether he had abused Xanax before his hospitalization in 2010, the individual at first stated 
that he “was taking exactly what [he] was prescribed.”  He then admitted that one time, shortly 
before his hospitalization, he “did take a few more milligrams.”  Exhibit 8 at 26-27.  At the hearing, 
however, he admitted that in 2009 he had more than doubled his dosage at least once.  Tr. at 36.  The 
individual has not explained why he minimized his drug usage during the PSI, and I find that he was 
deliberately attempting to present himself in an unrealistically favorable light.  From a common-
sense point of view, the individual’s inconsistent responses throughout the hearing process raise 
unresolved questions about his trustworthiness, particularly in his interactions with the LSO.  The 
individual therefore has not mitigated the LSO’s concerns under Criterion F. 
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B.  Criterion H:  Mental Health Conditions 
 
At the hearing, the DOE psychologist observed the individual and was present for all the testimony.  
When questioned about his opinion that the individual’s depression and anxiety disorders caused a 
significant defect in his judgment or reliability, the DOE psychologist testified that the conditions 
were causing the individual to become more isolated and withdrawn from systems of support.  Id. 
at 168.  He stated that, in his opinion, “most of our good judgment comes from interaction with 
colleagues and friends and family.”  Id.  After summarizing the individual’s current support for his 
alcohol use—a church-sponsored program, his wife, and his mother-in-law—and his work with a 
psychiatrist to wean himself off anti-anxiety drugs, he concluded that, as of the date of the hearing, 
he would no longer diagnose the individual with an anxiety or depression disorder. Because, in the 
opinion of the DOE psychologist, the underlying mental conditions are no longer present, I find that 
the LSO’s concerns under Criterion H have been mitigated.   
 
C.  Criterion J:  Alcohol Abuse 
 
At the time of the psychological evaluation, the DOE psychologist reported that the individual’s 
alcohol consumption increased dramatically in 2009 and 2010, when he was drinking at least a six-
pack of beer every night.  Exhibit 10 at 4.  The individual reported that he had quit drinking alcohol 
in January 2011,6 had been abstinent since, and was participating in a church-sponsored alcohol 
support group.  Id.  In his report, the DOE psychologist recommended a course of psychotherapy of 
at least two years to augment the medical therapy he was receiving.  Id. at 5.  At the hearing, the 
individual testified that he has now realized that his family and church are more important to him 
than drinking.  Tr. at 48.  Due to a new work schedule implemented in August 2011, he could no 
longer attend his alcohol support group, and has not found another church-based alcohol support 
group that meets at a time when he is available.  Id. at 49, 64.  He has become more active in his 
church, particularly in ministry groups, though their focus is not on alcohol use.  Id. at 48-50.   He 
still faces marital, family and financial pressures, and testified that he is coping with them without 
resorting to alcohol.  Id. at 52.  His wife and oldest son will hold him accountable for any alcohol 
abuse.  Id. at 65.  Finally, he conceded that he still drinks on occasion, and admitted to having a total 
of three beers in the six months preceding the hearing.  Id. at 69.    
 
After hearing all the testimony at the hearing, the DOE psychologist confirmed that the individual is 
still properly diagnosed with Alcohol Abuse.  Id. at 155.  He believed that the individual was in 
“tricky territory” by continuing to consume alcohol.  Id. at 158.  Although he felt that the individual 
was receiving good medical care, from a psychiatrist devoted to weaning him off unnecessary 
medications, he still felt that alcohol abuse counseling, whether through Alcoholics Anonymous or a 
church-based organization, was a necessary element of his treatment plan. Id. at 160, 163.  His 
opinion was that the individual has the right structure in place for his recovery and considered his 
current church involvement to meet his psychotherapeutic needs.  Id. at 164-65.  He concluded that 
the individual’s plan was “beginning to be therapeutic” but he was not yet confident that the 
individual was “out of the woods.”  Id.  
 

                                                 
6   The evaluative report states that the individual stopped drinking in January 2010.  Id.  This is clearly a typographical 
error.  See Exhibit 8 at 17. 
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The DOE psychologist has convinced me that it is too soon to conclude that the individual has 
resolved his alcohol abuse problems.  He resumed consuming alcohol after his January 2010 
hospitalization.  He resigned from his job after testing positive for alcohol in March 2010.  He 
abstained for a short period after his surgery in January 2011, but has resumed drinking, although in 
limited amounts.  I am not convinced, as the DOE psychologist is, that the individual’s church-
related activities are providing him the counseling the DOE psychologist states he needs.  In any 
event, the individual has been engaged in his treatment plan for considerably less than the two years 
that the DOE psychologist recommended, and he continues to consume alcohol occasionally.  After 
considering all the testimony and written evidence in the record, I am not convinced that the 
individual has resolved the LSO’s security concerns that arise from his alcohol use.   
 
D.  Criterion L:  Honesty, Reliability and Trustworthiness 
 
The LSO’s Criterion L concerns fall into two categories:  an inability or unwillingness to comply 
with rules, and additional inconsistent statements that the individual made at different stages of his 
security clearance process that tend to show he is not trustworthy or reliable.  The individual 
acknowledges that he failed two random tests with a former employer:  he tested positive for 
marijuana in 2005 and for alcohol in 2010.  At the hearing, he recognized that he had employed poor 
judgment on each occasion.  Tr. at 77-79.  This behavior cannot be mitigated as a one-time 
occurrence, and the most recent occurrence took place in the not-so-distant past.  Thus, although he 
testified that he will not make the same error in the future, I cannot find that the individual has 
mitigated the LSO’s more general concerns about his willingness or ability to follow rules, 
particularly rules pertaining to the protection of classified matter or information.   
 
I find mitigated the first of the LSO’s two Criterion L allegations about inconsistent information.  
The OPM investigator characterized the individual’s report of his 2005 use of marijuana as a one-
time event.  During the PSI, however, the individual recounted a history of marijuana use dating 
back to his high school years.  Exhibit 8 at 29-31.  At the hearing, the individual explained that he 
restricted his information to the preceding ten years, as that was, according to his recollection, the 
time span of inquiry on the QNSP.  By contrast, at the PSI, the interviewer clearly questioned him 
about his entire history of marijuana use, beginning with his first use.  Tr. at 76-77.  See Exhibit 8 
at 29-31.  Considering the circumstances, I find that the individual has successfully mitigated the 
LSO’s concerns about his inconsistent responses in this instance.   
 
I do not reach the same conclusion, however, regarding the LSO’s second allegation.  The individual 
failed to recount during either the PSI or the psychological evaluation that his wife had brought him 
to the emergency room on two occasions before his 2010 hospitalization, each time for treatment of 
overdose from combining Xanax and alcohol.  The psychologist learned of these emergency room 
visits only by reviewing the individual’s treating psychiatrist’s records.  Exhibit 10 at 4.  When 
questioned at the hearing why he had not reported the emergency room visits, he stated that the test 
results convinced him that the amounts of medication and alcohol he ingested “would [not] cause or 
even remotely cause an overdose.”  Tr. at 79.  He testified that he went to the emergency room only 
because his wife asked him to go.   Id. at 80.   Without more support for his contention, I am 
unwilling to rely on the individual’s opinion regarding his medical condition at the time of his 
emergency room visits, particularly as they appear in the records of his treating psychiatrist.  While I 
cannot determine why the individual failed to disclose his emergency room visits in the course of his 
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security clearance process, I do find that his explanation does not mitigate the LSO’s concerns for 
his trustworthiness and reliability.   
 
V.  CONCLUSION   
 
For the reasons set forth above, I conclude that the individual has resolved the DOE’s security 
concerns under Criterion H.  He has not, however, sufficiently resolved the DOE’s security concerns 
under Criteria F, J, and L, and therefore has not demonstrated that granting his access authorization 
would not endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I find that the individual’s security clearance should not be granted. The individual 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 13, 2012 
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William M. Schwartz, Hearing Officer: 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXXX (the individual) to hold an 
access authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. 
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”1 For the reasons set forth below, I conclude that the 
individual’s security clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  In 2007 through 2009, the individual provided inconsistent 
information to the Local Security Office (LSO) concerning his use of alcohol and failed to report an 
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arrest that occurred in 2003.  Because the LSO could not resolve these discrepancies and the 
reporting failure to its satisfaction, it determined that derogatory information existed that cast into 
doubt the individual’s eligibility for access authorization.  The LSO informed the individual of this 
determination in a Notification Letter that set forth the DOE’s security concerns and the reasons for 
those concerns.  Exhibit 1.  The Notification Letter also informed the individual that he was entitled 
to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his 
eligibility for access authorization.  
 
The individual requested a hearing on this matter.  The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer.  The DOE introduced ten exhibits into the record of this 
proceeding and presented no witnesses at the hearing.  The individual submitted no exhibits but 
presented the testimony of five witnesses in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
The individual was arrested for Battery, Disorderly Conduct, Resisting Arrest, and Assault on 
February 23, 2003.  He did not report the arrest to his employer for one to two months, as he was 
afraid that he would lose his security clearance and his job.  Exhibit 9 (December 9, 2008, Personnel 
Security Interview (PSI)) at 28-29.  According to the individual, when he did attempt to report it, a 
staff member of his employer’s badging office informed him that he did not have to report an arrest 
unless he was convicted of the charge.  Id. at 27.   In completing a Questionnaire for National 
Security Positions (QNSP) in 2007, he indicated that he had never been “charged with or convicted 
of any offense(s) related to alcohol or drugs.”  Exhibit 7 at § 23(d).   The individual offered a 
number of reasons for making that statement.  In August of 2008, he stated that he had forgotten 
about the 2003 arrest, as the charges had been dropped.  Exhibit 10 (August 7, 2008, PSI) at 7-8.  In 
December 2008, however, he stated that he misunderstood the question on the QNSP and thought he 
was to list only convictions.  Exhibit 9 at 69, 73.  In the same interview, he also stated that perhaps 
he no longer recalled the arrest, id. at 72, and that he was clearly worried about losing his clearance. 
 Id. at 75.   Moreover, despite his statements on two occasions in 2008 that he had forgotten about 
the 2003 arrest, testimony at an administrative review hearing conducted in 2009 indicated that he 
then maintained that he had never stated that he had forgotten about the arrest.  Exhibit 5 (Transcript 
of July 1, 2009, Hearing) at 101.   
 
Additional inconsistent statements concerned the individual’s use of alcohol.  According to a 2007 
note written by an Office of Personnel Management investigator, the individual reported to the 
investigator that although he drinks alcohol roughly six times a year, he never drinks to the point of 
intoxication, which he defined as not being in control of his actions.  Exhibit 6 at Item 19.  During 
one Personnel Security Interview (PSI) in 2008, however, he stated that he had been intoxicated 
once or twice a year, Exhibit 10 at 29, and during a second interview four months later he stated both 
(a) that he did not recall claiming that he never became intoxicated, and (b) that he had not been 
honest with the investigator.  Exhibit 9 at 24-26, 92-93.  
 
The individual’s inconsistent statements raise national security concerns under paragraph (f) of the 
criteria for eligibility for access to classified matter or special nuclear material set forth at 10 C.F.R. 
§ 710.8.  Criterion F concerns arise when the LSO learns that the individual “[d]eliberately 
misrepresented, falsified, or omitted significant information from” a QNSP, a personnel interview, in 
statements made in response to an official inquiry regarding a determination of eligibility for DOE 
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access authorization, or during administrative review proceedings.  10 C.F.R. § 710.8(f).  As support 
for invoking this criterion, the Notification Letter cites the occasions on which the individual made 
statements that, being logically inconsistent, cannot all be truthful.   
This derogatory information adequately justifies the DOE’s invocation of Criterion F and raises 
significant security concerns. Conduct involving questionable judgment, lack of candor, dishonesty, 
or unwillingness to comply with rules and regulations can raise questions about an individual’s 
reliability, trustworthiness and ability to protect classified information.  Of special interest is any 
failure to provide truthful and candid answers during the security clearance process or any other 
failure to cooperate with the security clearance process.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, The White House (December 19, 2005) 
(Adjudicative Guidelines), at Guideline E.   
 
III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
I find that the individual has not mitigated the security concerns set forth in the Notification Letter.  
The first two concerns the LSO raises in the Notification Letter relate to an earlier administrative 
review hearing conducted in July 2009.  The LSO alleges first that the individual denied at the 2009 
hearing ever stating that he had forgotten about his 2003 arrest.  Exhibit 1 at Paragraph B.  The LSO 
contends that this statement contradicted the individual’s statement during an August 2008 PSI that 
he had forgotten about his 2003 arrest at the time when he was completing his QNSP in 2007.  Id.  I 
have reviewed the transcript of the 2009 hearing and find that the individual did not in fact deny at 
the hearing that he had ever stated he had forgotten about his 2003 arrest.  It was rather his attorney 
who made that representation to the Hearing Officer, after consultation with the individual. The 
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attorney declined the DOE Counsel’s suggestion to have the individual testify on the matter. Exhibit 
5 (Transcript of 2009 Hearing) at 101, 102.  While the individual’s attorney was not under oath, he 
made this representation on behalf of his client, and the individual himself did not attempt to correct 
the statement.  Despite his contentions at the hearing I held in the present proceeding, I am not 
convinced that the individual has been entirely straightforward in his representations on this matter, 
and find that he has not mitigated this concern. 
 
The second concern relates to the Hearing Officer’s unfavorable decision issued after the 2009 
hearing.  Exhibit 1 at Paragraph A.  Specifically, the Hearing Officer determined that the individual 
had not been completely honest throughout the investigative and administrative review processes.  
Exhibit 4 at 5.  In reaching this conclusion, the Hearing Officer assessed the individual’s demeanor, 
relied on the individual’s testimony, and considered the attorney’s statement discussed above as one 
factor.  I am not convinced that the Hearing Officer in the 2009 hearing erred in making his 
credibility determination, and therefore find that the individual has not mitigated this concern. 
 
I find, moreover, that the individual has not mitigated the remaining concerns set forth in the 
Notification Letter.  The supporting facts for each of these concerns are discrepant statements the 
individual provided to the LSO in three factual areas:  his failure to report his 2003 arrest in a timely 
manner, his failure to list his 2003 arrest on his 2007 QNSP, and his discrepant statements regarding 
his history of alcohol intoxication.  The specific supporting facts relied upon in the Notification 
Letter are set out in Section II above.  At the hearing, he offered clarifications of his previous 
explanations and, in some cases, new explanations, some of which themselves are inconsistent with 
his earlier statements.  After considering all of the evidence before me, I am not convinced that the 
individual did not intentionally falsify information he provided to the LSO. 
 
With respect to his failure to report his arrest in a timely manner, the individual’s testimony at the 
hearing is incompatible with information he had previously supplied the LSO.  Although the 
individual admitted at the December 2008 PSI that he had delayed reporting the 2003 arrest for 
about a month because he feared he would lose his job, at the hearing he testified that he had not 
delayed making the report more than a day or two.  Id. at 93; Exhibit 9 at 26-29.  Because his 
employer’s badging office, at which he claims he presented himself to report his arrest, did not 
record his appearance, he can produce no evidence of the date he went to that facility, let alone 
whether he ever in fact did so.  Consequently, this issue cannot be resolved.  Instead, I am left 
questioning why the individual has provided inconsistent information regarding this matter, and am 
confident only in that his reporting of facts is not reliable. 
 
I now turn to the three different explanations the individual has provided to explain his failure to list 
his 2003 arrest on his 2007 QNSP:  forgetting he was arrested, receiving incorrect advice about his 
reporting obligations, and fearing that reporting the incident would result in the loss of his security 
clearance and ultimately his employment.  As discussed above, at an August 2008 PSI, the 
individual told the LSO interviewer that he had forgotten he had been arrested at the time he was 
completing the QNSP, some four years later.  At a second PSI four months later, the individual 
stated that perhaps he had forgotten the arrest, but also offered two other reasons.  The first was that, 
when he did report his arrest to the badging office in 2003, a female staff member at that office told 
him that he should not report an arrest unless he was convicted of the charge.  Exhibit 9 at 26-29.  
Because the charges were dropped in this arrest, he understood from her that he need not report it to 
security or on any future QNSP.  Tr. at 95.  Whether correctly or not, the individual relied on her 
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advice, and did not report his arrest on the QNSP.3  The other reason the individual offered for not 
listing his arrest on the QNSP was that he was afraid that reporting it would cause him to lose his 
security clearance and his job.  Exhibit 9 at 70, 75. 
 
At the hearing, the individual asserted that he both relied on incorrect advice and feared for his job 
security when he did not list his 2003 arrest.  Id. at 101.   Even if I accept his assertion that these two 
explanations are not mutually incompatible, I cannot align these two explanations with his third 
explanation: that he had forgotten about the arrest.  I cannot accept that one can forget a fact, yet rely 
on incorrect advice about reporting it, nor can I accept that one can forget a fact and at the same time 
fear reporting it.  Regardless which of these explanations truly explain his failure to report his arrest 
on his QNSP, he has provided all of them to the LSO, and thus given both truthful and untruthful 
accountings for his behavior.  His lack of candor makes it difficult to ascertain the truth of his 
statements and renders him unreliable, at least in his dealings with the LSO.  See Personnel Security 
Hearing, Case No. TSO-1091 (2011); Personnel Security Hearing, Case No. TSO-0212 (2007). 
 
Finally, I face a similar unresolved concern related to the individual’s discrepant statements about 
his history of alcohol intoxication.  The OPM investigator’s notes of his 2007 interview with the 
individual indicate that he denied ever being intoxicated, while at both 2008 PSIs, he admitted to 
infrequent intoxication.  At the hearing, the individual sought to explain the inconsistency by stating 
that he had different definitions of “intoxication” in mind in 2007 and 2008: the OPM investigator’s 
notes state that the “subject defined intoxication as not being in control of one’s actions,” Tr. at 107, 
Exhibit 6 at 2, but, as a holder of a commercial driver’s license at the time of the LSO interviews, the 
individual maintained he would have considered any breathalyzer reading above .04 to constitute 
intoxication.  Tr. at 108-10.  While that explanation may in fact be true, it was not the explanation he 
offered when questioned about the inconsistency at the December 2008 PSI.  Instead, he stated at 
that time that he had not been honest with the OPM.  Exhibit 9 at 92-93.  This admission alone 
demonstrates that the individual intentionally misrepresented the truth during an “official inquiry 
regarding a determination of eligibility for DOE access authorization.”  Criterion F.   
 
Stepping back from the details presented in this case, and applying common sense, I reach a 
conclusion that there are simply too many unresolved questions about how and why the individual 
provided the information he did regarding his access authorization.  Despite the individual’s 
reputation among his peers for trustworthiness and reliability, Tr. at 12, 14 ,15, 28-29, 37, 42, 49-50, 
and despite his many protestations at hearing that he never intended to mislead security, id. at 70, 88, 
107, 117, I am left with doubts regarding the individual’s candor, at least in his interactions with the 
LSO.  Because he has not resolved these doubts, the individual has not sufficiently mitigated the 
Criterion F concerns raised by the LSO regarding deliberate falsification of the information he 
provided to the LSO on various occasions.   
 

                                                 
3    A number of the witnesses testified that employees generally rely on the advice they receive from the badging office.  
Id. at 53, 62-65. 
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VI.  CONCLUSION   
 
For the reasons set forth above, I conclude that the individual has not resolved the DOE’s security 
concerns under Criterion F of 10 C.F.R. Part 708, and therefore has not demonstrated that restoring 
his access authorization would not endanger the common defense and would be clearly consistent 
with the national interest. Accordingly, I find that the individual’s security clearance should not be 
restored. The individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28. 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 7, 2012 
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Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual should be 
granted DOE access authorization.  For the reasons detailed below, I find that the DOE should 
not grant the Individual access authorization at this time.   
 
I. BACKGROUND 
 
The Individual, a 48-year-old employee of a DOE contractor, is an applicant for DOE access 
authorization.  DOE Ex. 3.  During the application process, the Individual completed a 
Questionnaire for National Security Positions (QNSP) in May 2011, and participated in an 
August 2011 Personnel Security Interview (PSI).  DOE Exs. 8, 9.  After the PSI, the local 
security office (LSO) referred the Individual to a DOE consultant-psychiatrist (“the DOE 
psychiatrist”) for an evaluation.  The DOE psychiatrist evaluated the Individual in September 
2011 and issued a report.  DOE Exs. 6, 7.  After reviewing the Individual’s personnel security 
file, the LSO informed the Individual in a January 2012 Notification Letter that there existed 
derogatory information that raised security concerns under 10 C.F.R. §§ 710.8 (h) and (j) 
(Criteria H and J, respectively) (alcohol-related concerns).  See Notification Letter, January 24, 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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2012.  The Notification Letter also informed the Individual that he was entitled to a hearing 
before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced ten exhibits into the record (DOE Exs. 1-10) and presented the 
testimony of one witness, the DOE psychiatrist.  The Individual presented his own testimony, as 
well as the testimony of eight witnesses: his wife, his son, his daughter, two friends, his co-
worker/team lead, his AA sponsor, and his counselor.  See Transcript of Hearing, Case No. PSH-
12-0014 (hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria H and J 
 

1. The Individual’s Alcohol Use and Related Facts  
 



- 3 - 
 

The Individual began drinking alcohol when he was 18 years old, and continued drinking 
throughout his adult years.  DOE Ex. 7  at 2.  The Individual’s alcohol consumption increased 
over time.  Id. at 3.  In September 2005, the Individual was arrested for aggravated Driving 
While Intoxicated (DWI).  Id.  He was arrested for a second aggravated DWI less than seven 
months later in April 2006.  Id. at 4.  As a result of the second DWI arrest, the Individual 
participated in a court-mandated substance abuse treatment program and attended Alcoholics 
Anonymous (AA) meetings.  Id. at 5-6.  The Individual continued to drink alcohol after the two 
DWI arrests and subsequent treatment.  Id. at 6.   
 
As noted above, the Individual was evaluated by the DOE psychiatrist.  Following the 
evaluation, the DOE psychiatrist diagnosed the Individual with Alcohol Abuse.  DOE Ex. 7 at 9, 
11.  The DOE psychiatrist further opined that the Individual did not demonstrate adequate 
evidence of rehabilitation and reformation.  Id. at 12.  He concluded that in order to demonstrate 
adequate evidence of rehabilitation and reformation, the Individual should engage in an 
outpatient treatment program “of moderate intensity,” such as participating in an outpatient 
substance abuse counseling program or attending AA meetings while working with an AA 
sponsor.  Id.  The DOE psychiatrist also noted that the Individual’s treatment program should 
include complete abstinence from alcohol and should last at least one year.  Id. 
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  It is well-established that the excessive use of alcohol raises security concerns 
because “excessive alcohol consumption often leads to the exercise of questionable judgment or 
the failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  Adjudicative Guidelines, Guideline G, ¶ 21.  See also Personnel Security 
Hearing, Case No. TSO-0678 (2008).2  In light of the DOE psychiatrist’s determination that the 
Individual met the criteria for Alcohol Abuse, a condition which causes or may cause a 
significant defect in his judgment and reliability, as well as the Individual’s prior DWI arrests, 
the LSO properly invoked Criteria H and J.  
 
B. Whether the Individual Has Mitigated the Security Concerns  
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his or her … issues of alcohol abuse, provides 
evidence of actions taken to overcome this problem, and has established a pattern of abstinence 
(if alcohol dependent) or responsible use (if an alcohol abuser),” and that “the individual has 
successfully completed inpatient or outpatient counseling or rehabilitation along with any 

                                                            
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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required aftercare, has demonstrated a clear and established pattern of modified consumption or 
abstinence in accordance with treatment recommendations such as participation in meetings of 
Alcoholics Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a staff member of 
a recognized alcohol treatment program.”  Adjudicative Guidelines, Guideline G, ¶ 23.   
 
At the hearing, the Individual testified that he has been abstinent from alcohol since July 2011, 
approximately nine months as of the hearing.  Tr. at 124.  According to the Individual, he 
stopped drinking alcohol because he began having health problems, and abstaining from alcohol 
helped him feel better.  Id.  The Individual stated that the DOE psychiatrist’s report helped him 
understand the issues he had with alcohol.  Tr. at 124.  After receiving the DOE psychiatrist’s 
report approximately two months prior to the hearing, the Individual sought out an intensive 
outpatient treatment program (IOP), a ten week program that combined individual and group 
counseling, to address him alcohol problem.  Tr. at 126.  The Individual found the IOP helpful 
and planned to continue in the aftercare group after he completed the 10-week program.  Tr. at 
133.  The Individual began attending AA meetings and, with the help of a sponsor, is working 
the program’s twelve steps.  Tr. at 133-34.  The Individual intends to continue participating in 
AA indefinitely.  Id.  Through his work in the IOP and in AA, the Individual learned that he 
cannot drink alcohol in moderation and he intends to remain abstinent from alcohol in the future.  
Tr. at 128, 140.  The Individual’s testimony regarding his abstinence from alcohol and his 
intention to remain abstinent in the future was corroborated by his friends and family. 54, 105-
06, 117. The Individual’s wife, son, and daughter each testified that the Individual last consumed 
alcohol in July 2011 during a family vacation.  Tr. at 54, 102, 112.   They also noted that, since 
he stopped drinking alcohol, the Individual’s health has improved, and their family relationships 
have strengthened.  Tr. at 56, 105, 113-14.  
 
The Individual’s counselor and AA sponsor each testified that the Individual was reluctant to 
fully participate in the programs at the beginning, but his attitude quickly changed.  Tr. at 16, 67.  
According to the Individual’s counselor, the Individual is fully involved in the IOP and has 
complied with all of the program’s requirements.  Tr. at 16-17.  The Individual attends group 
counseling sessions three times per week, each session lasting three hours, in addition to a 
weekly one-hour individual counseling session.  Tr. at 14.  In addition to his IOP attendance, 
according to the Individual’s AA sponsor, the Individual attends a minimum of two AA meetings 
per week and meets with the sponsor for an additional one to three hours per week.  Tr. at 64-65.  
The Individual’s sponsor stated that the Individual is very eager to work the program and feels “a 
calling” to help others in the program.  Tr. at 72, 81.  The Individual’s friends and family have 
noticed that the Individual enjoys both the IOP and AA and has found the programs helpful.  Tr. 
at 55-56, 87-90, 104, 115. 
     
After listening to the hearing testimony, the DOE psychiatrist did not change his diagnosis of 
alcohol abuse.  Tr. at 148..  He cited the Individual’s nine-month period of abstinence and two 
months of treatment as positive factors, and he also noted that the Individual appeared to have 
made significant progress in addressing his past issues of denial and minimization of his alcohol 
problem.  Tr. at 143, 145-46.  However, the DOE psychiatrist opined that, despite the 
Individual’s progress, he had not yet established adequate evidence of rehabilitation and 
reformation from alcohol abuse, and the Individual’s risk of relapse remained at a moderate 
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level.  Tr. at 148-49. In this regard, the DOE psychiatrist noted that the Individual had taken all 
of the necessary steps to address his alcohol problem, but needed additional time in order to be 
fully rehabilitated and reformed.  Tr. at 152. 
 
Based on the foregoing, it is clear that the Individual has begun taking important steps to treat his 
alcohol problem.  He has acknowledged his alcohol problem, regularly attends substance abuse 
counseling sessions, and actively participates in AA meetings.  However, although the Individual 
has remained abstinent for approximately nine months as of the hearing, and has engaged in two 
months of treatment, he has a history of significant alcohol consumption throughout his 
adulthood that includes two alcohol-related arrests.  In light of these factors, I find that the 
Individual is in the early stages of his recovery.  In this regard, I found compelling the testimony 
of the DOE psychiatrist that the Individual’s current period of abstinence is not sufficient to 
establish adequate evidence of rehabilitation and reformation, and that his current risk of relapse 
remains at a moderate level.  Given these facts, I cannot conclude at this time that the Individual 
has adequately mitigated the Criteria H and J concerns raised by his past alcohol use.  See 
Personnel Security Hearing, Case No. TSO-1087, (2011); Personnel Security Hearing, Case No. 
TSO-0888 (2010); Personnel Security Hearing, Case No. TSO-876 (2010). 
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H and J of the 
Part 710 regulations.  I also find that the Individual has not presented sufficient information to 
fully resolve those concerns.  Therefore, I cannot conclude that granting the Individual access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should not grant the Individual access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: June 1, 2012 
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Kimberly Jenkins-Chapman, Hearing Officer: 

 
This Decision concerns the eligibility of xxxxxxxxxxxx hereinafter referred to as Athe 
individual@) to hold an access authorization  1 / under the Department of Energy=s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, AGeneral Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the individual=s access authorization should not be granted. 
 
I. Background  
 

                     
1/Access authorization is defined as an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. ' 710.5(a). 

The individual is an applicant for a DOE security clearance.   In July 2011, as part of a 
background investigation, the Local Security Office (LSO) conducted a Personnel Security 
Interview (PSI) of the individual to address his alcohol use.  In addition to the PSI, the LSO 
requested the individual=s medical records and recommended a psychiatric evaluation of the 
individual by a DOE consultant psychiatrist (DOE psychiatrist).  The DOE psychiatrist 
examined the individual in October 2011 and memorialized his findings in a report (Psychiatric 
Report).  According to the DOE psychiatrist, the individual suffers from Alcohol Dependence. 
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The DOE psychiatrist further concluded that the individual=s Alcohol Dependence is a mental 
illness that causes or may cause a significant defect in his judgment and reliability.   
 
In February 2012, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold an 
access authorization.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of two potentially disqualifying criteria set forth 
in the security regulations at 10 C.F.R. ' 710.8, notably subsections (h) and (j) (hereinafter 
referred to as Criteria H and J respectively).  1/ 
 
Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO 
transmitted the individual=s hearing request to the Office of Hearings and Appeals (OHA), and 
the OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I 
convened, the DOE Counsel called one witness, the DOE psychiatrist. The individual presented 
the testimony of two witnesses who were friends of the individual.  He also testified on his own 
behalf.  The DOE and the individual submitted a number of written exhibits prior to the hearing. 
 
II.  Regulatory Standard 
 
A. Individual=s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (Aclearly consistent with 
the national interest@ standard for granting security clearances indicates Athat security 
determinations should err, if they must, on the side of denial@); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance). 
 

                     
2/  Criterion H relates to information that a person has A[a]n illness or mental condition of a nature which, 
in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect 
in judgment or reliability.@  10 C.F.R. ' 710.8(h).  Criterion J relates to information that a person has 
A[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.@  10 C.F.R. ' 710.8(j).  

The individual must come forward at the hearing with evidence to convince the DOE that 
granting his access authorization Awill not endanger the common defense and security and will 
be clearly consistent with the national interest.@  10 C.F.R. ' 710.27(d).  The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence may 



 - 3 - 
 
 
 
be admitted.  10 C.F.R. ' 710.26(h).  Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 
 
B. Basis for the Hearing Officer=s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person=s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest.  10 C.F.R. ' 710.7(a).  I am instructed by the 
regulations to resolve any doubt as to a person=s access authorization in favor of the national 
security.  Id.   
 
III. The Notification Letter and the Security Concerns at Issue 
 
As stated above, the LSO cites two criteria as bases for denying the individual=s security 
clearance: Criteria H and J.  To support Criterion H, the LSO relies on the opinion of the DOE 
psychiatrist that the individual suffers from Alcohol Dependence. 
 
As for Criterion J, the LSO cites the DOE psychiatrist=s opinion and the following additional 
information: (1) a September 2010 arrest for Public Intoxication and Disorderly Conduct and a 
June 2006 arrest for Public Intoxication; (2) the individual=s admission during a July 2011 PSI 
that he drinks to intoxication once per month and intends to continue drinking alcohol; (3) the 
individual=s admission that from 2001 to the present, he has experienced five or six blackouts per 
year due to the his alcohol consumption, with his most recent blackout occurring during his 
September 2010 Public Intoxication arrest; (4) the individual=s admission that his tolerance for 
alcohol has increased over the years to the point that it takes 12-14 beers plus whiskey cocktails 
in order for him to become intoxicated and (6) the individual=s admission that when he does not 
consume alcohol he experiences withdrawal symptoms.  See DOE Exh. 1. 
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual=s alcohol use under both Criteria H and J.  First, a mental 
condition such as Alcohol Dependence can impair a person=s judgment, reliability and 
trustworthiness.  See Guideline I of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Adjudicative Guidelines).  
Second, the excessive consumption of alcohol itself is a security concern because that behavior 
can lead to the exercise of questionable judgment and the failure to control impulses, which in 
turn can raise questions about a person=s reliability and trustworthiness.  See id. at Guideline G. 

 
IV.  Findings of Fact 
 
By his own account, the individual has been drinking alcohol since the age of 17.  DOE Exh. 6.  
During his senior year in high school, he drank to excess about twice a month at parties on 
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weekends.  Id.  In college, the individual=s pattern of drinking alcohol increased slightly and he 
would become intoxicated approximately three times a month at parties.  Id.  He also 
experienced blackouts about every two months while in college.  Id.  After college, the 
individual became intoxicated twice a month and developed a tolerance to alcohol, at one time 
needing as much as 12-14 beers plus whiskey cocktails to become intoxicated.  Id.  During his 
October 2011 psychiatric evaluation, the individual acknowledged that he has become alcohol 
dependent.  Id.  His last blackout occurred in September 2010 at the time of his second arrest 
for Public Intoxication.  Id.   
 
V. Analysis 
 
I have thoroughly considered the record in this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the 
question of the individual=s eligibility for access authorization, I have been guided by the 
applicable factors prescribed in 10 C.F.R. ' 710.7(c).  1 / After due deliberation, I have 
determined that the individual=s access authorization should not be granted.  I cannot find that 
granting the individual=s security clearance will not endanger the common defense and security 
and is clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific 
findings that I make in support of this decision are discussed below. 
 
A. The Diagnosis of Alcohol Dependence 
 
The DOE psychiatrist explained in detail in the Psychiatric Report and at the hearing how the 
individual met the diagnostic criteria set forth in the American Psychiatric Association=s 
Diagnostic and Statistical Manual of Mental Disorders, 4th Edition, Text Revision (DSM-IV-TR) 
for Alcohol Dependence.  DOE Exh. 6, Transcript of Hearing (Tr.) at 63-65.  
 
B. Evidence of Rehabilitation and Reformation from Alcohol Dependence 
 
During the hearing, the individual acknowledged that he had a problem with alcohol, a 
conclusion he reached after his psychiatric evaluation with the DOE psychiatrist.  Tr. at 34.  He 
explained that, in the past, he did not feel the Aneed@ to drink, but when he did consume alcohol, 
he consumed it in excess.  Id. The individual testified that he last consumed alcohol in October 
2011, but had began limiting his alcohol intake about a year ago, consuming only two or three 
beers during the course of a weekend.  Id.  He further explained that he primarily drank for 
social reasons and stated that his drinking has never created family problems for him.  Id. at 37.  
However, the individual acknowledged his two alcohol-related arrests, the first occurring in 2006 

                     
3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the 
circumstances surrounding the conduct, to include knowledgeable participation, the frequency and 
recency of the conduct, the age and maturity at the time of the conduct, the voluntariness of his 
participation, the absence or presence of rehabilitation or reformation and other pertinent behavioral 
changes, the motivation for the conduct, the potential for pressure, coercion, exploitation, or duress, the 
likelihood of continuation or recurrence, and other relevant and material factors.   
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while he was in college and the second occurring in September 2010 after drinking with a 
roommate.  Id. at 38-40.  He testified that these two arrests were lapses in judgment.  Id.   
According to the individual, he decided to abstain from alcohol after receiving the DOE 
psychiatrist=s report, which opened his eyes to his alcohol problem.  Id. at 42.  He testified that 
since abstaining from alcohol, in October 2011  1/, he has been healthier and more productive.  
Id.  The individual further testified that he is not currently participating in an alcohol program 
such as Alcoholics Anonymous (AA).  Id.  He attended AA briefly in 2010, but testified that he 
did not feel comfortable in the environment.  Id.  The individual testified that he does not feel 
the need for an alcohol program, stating that he has done well at abstaining from alcohol on his 
own.  He added that he does not frequent bars anymore and stated that the transition to 
abstinence has not been difficult for him.  Id. at 53. The individual testified that he has a support 
system, including family and a close group of friends, who he can call upon if in need.  Id. at 
55.Finally, the individual testified that he is not interested in drinking socially.          
           
The DOE psychiatrist listened to all the testimony at the hearing before testifying himself.  He 
noted that the individual has been abstinent for a six-month period, which he considered to be a 
good start towards reformation.  Id. at 69.  However, he testified that until the individual 
achieves 12 months of sobriety, the risk of relapse is high.  Id.  He concluded that the 
individual has not yet achieved adequate evidence of reformation.  Id.   
 
C.  Hearing Officer=s Evaluation of the Evidence 

 
In the administrative process, Hearing Officers accord deference to the expert opinions of 
psychiatrists, psychologists and other mental health professionals regarding rehabilitation and 
reformation. See Personnel Security Hearing, Case No. TSO-0728 (2009).  1 /  The DOE 
psychiatrist convinced me that the individual has made a good start towards rehabilitation, but 
needs at least one year of abstinence to be considered adequately reformed.  Although the 
individual has stated that he has changed his drinking habits and has altered his social life, it is 
clear that the individual is only in the early stages of recovery.  Moreover, the individual has not 
yet demonstrated established a pattern of abstinence.  See Adjudicative Guidelines at Guideline 
G & 23(b).  Based on the foregoing, I find that the individual has not yet demonstrated adequate 
evidence of reformation at this time.  For this reason, I find that he has not mitigated the 
security concerns under Criteria H and J. 
 
D. Conclusion 
 

                     
4/ During the hearing, the individual offered testimony by two witnesses who were friends who have 
known the individual for a number of years.  Both of his friends testified that the last time they witnessed 
the individual consume alcohol was in October 2011. 

5/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  
The text of a cited decision may be accessed by entering the case number of the decision in the search 
engine located at http:www.oha.doe.gov/search.htm.   
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In the above analysis, I have found that there was sufficient derogatory information in 
the possession of the DOE that raises serious security concerns under Criteria H and J. 
 After considering all the relevant information, favorable and unfavorable, in a 
comprehensive common-sense manner, including weighing all the testimony and other 
evidence presented at the hearing, I find that the individual has not brought forth 
convincing evidence to mitigate the security concerns associated with Criteria H and J.  
I therefore cannot find that granting the individual=s access authorization would not 
endanger the common defense and security and would be consistent with the national 
interest.  Accordingly, I find that the individual=s access authorization should not be 
granted.  The  
parties may seek review of this Decision by an Appeal Panel under the regulations set 
forth at 10 C.F.R. ' 710.28. 
 
 
 
Kimberly Jenkins-Chapman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 28, 2012         
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Hearing Officer Decision 

_______________ 
 
Steven L. Fine, Hearing Officer: 
 
This Decision concerns the eligibility of XXXX XXXX (hereinafter referred to as “the 
Individual”) to maintain a security clearance under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. § 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) stated that the Individual had: (1) been 
diagnosed by a psychologist as suffering from Impulse-Control Disorder, an illness or mental 
condition of a nature which causes, or may cause, a significant defect in judgment or reliability;  
and (2) engaged in unusual conduct which brought his honesty, trustworthiness, and reliability 
into question by viewing pornography at work, providing false information to investigators, and 
inappropriately charging time spent viewing pornography to his employer.1   
 

                                                 
1  See, 10 C.F.R. § 710.8(h) and (l). 
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on June 1, 2012.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his spouse, his supervisor, his Employee Assistance Program (EAP) Counselor (the 
Counselor), his prayer partner, his treating Counselor (the Treating Counselor) and a DOE 
consultant psychologist (the Psychologist).  See Transcript of Hearing, Case No. PSH-12-0016 
(hereinafter cited as “Tr.”).  The LSO submitted 8 exhibits, marked as Exhibits 1 through 8, 
while the Individual submitted 3 exhibits, marked as Exhibit A through C. 
 
II.  FINDINGS OF FACT 
 
The present proceeding involves an Individual who was caught viewing pornography by a 
security monitor at a desktop computer in his cubical at a secure DOE facility in August 2011.  
Exhibit 3 at 1.  When questioned by his employer about his viewing of pornography at work, 
during work hours, the Individual initially claimed that he had inadvertently stumbled upon a 
sexually explicit web site.2  Exhibit 8 at 28.  The Individual subsequently admitted that he had 
been purposely viewing pornography during working hours for an estimated 30 to 40 hours from 
February 2011 to August 2011.  Exhibit 8 at 11, 30.   The Individual further admitted that he had 
been billing time for work when, in fact, he had been viewing pornography.  Id.         
 
On November 30, 2011, the LSO conducted a Personnel Security Interview (PSI) of the 
Individual.3  During this PSI, the Individual admitted that he had been having a problem with 
pornography for four years.  Exhibit 8 at 13.  The Individual acknowledged that he had felt 
compelled to view pornography while at work.  Id. at 25.      
 
At the request of the LSO, the Individual was evaluated by the Psychologist on January 6, 2012.  
The Psychologist issued a report of his evaluation on January 7, 2012.4  The Psychologist found 
that the Individual suffers from a sexual addiction and meets the criteria for Impulse-Control 
Disorder NOS set forth in the Diagnostic and Statistical Manual of Mental Disorders-Fourth 
Edition, Text Revision (DSM-IV-TR).  Exhibit 6 at 4-5.  The Psychologist opined that the 
Individual’s Impulse-Control Disorder is a mental condition that could significantly affect his 
judgment or reliability.  Id. at 5.   The Psychologist further found that the Individual did not 
show adequate evidence of rehabilitation or reformation from his Impulse-Control disorder, 
noting that, at the time of the Individual’s examination, the Individual had only abstained from 
viewing pornography for four months.  Id. at 5.  The Psychologist recommended that in order to 
establish reformation or rehabilitation, the Individual needed to abstain from viewing 
                                                 
2  The Individual subsequently admitted that he had attempted to deceive his employer about his intent to view 
pornography because he was concerned about losing his job.  Exhibit 8 at 29.   
 
3  A copy of the transcript of the November 30, 2011, PSI appears in the record as Exhibit 8. 
 
4  A copy of the January 7, 2012, Psychologist’s report appears in the record as Exhibit 6. 
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pornography for at least one year, and attend one-on-one counseling on a weekly basis for a 
period of at least several months.  Id.  
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
The LSO has invoked Criterion H citing the Psychologist’s opinion that the Individual met the 
DSM-IV criteria for Impulse-Control Disorder NOS, and has not shown reformation or 
rehabilitation.  It is well settled that such emotional, mental, and personality conditions can 
impair judgment, reliability, or trustworthiness.  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Adjudicative 
Guidelines) at ¶ 27.  The LSO has also invoked Criterion L, since the Individual’s sexual 
addiction caused him to engage in professionally inappropriate conduct (i.e. viewing 
pornography in his work cubical), act in a dishonest manner (by attempting to deceive his 
employer), and to violate his employer’s ethical guidelines (by indicating on his time sheet that 
he was performing chargeable work, when he was actually viewing pornography).        

The Adjudicative Guidelines provide in pertinent part: “Sexual behavior that . . . indicates a 
personality or emotional disorder, reflects lack of judgment or discretion, or which may subject 
the individual to undue influence or coercion, exploitation, or duress can raise questions about an 
individual's reliability, trustworthiness and ability to protect classified information.”  
Adjudicative Guidelines at ¶ 12.  The Adjudicative Guidelines specifically state that “a pattern of 
compulsive, self-destructive, or high-risk sexual behavior that the person is unable to stop …”; 
“sexual behavior that causes an individual to be vulnerable to coercion, exploitation, or duress;” 
and “sexual behavior of a public nature and/or that which reflects lack of discretion or 
judgment,” are among those “conditions that could raise a security concern and may be 
disqualifying.”  Id. at ¶ 13.  It is similarly well settled that “conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillingness to comply with rules and regulations can 
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raise questions about an individual's reliability, trustworthiness and ability to protect classified 
information.”  Id. at ¶ 14.    

In the present case, I find that the Individual’s viewing of pornography at his work cubicle and 
his ensuing dishonest conduct are symptomatic of his Impulse-Control disorder. Tr. at 138.  
Accordingly, the sole question before me is whether the Individual has been sufficiently 
reformed or rehabilitated from his Impulse-Control disorder to resolve the security concerns 
raised by the derogatory information discussed above.    
 
The Individual candidly admits that he suffers from a sexual addiction to pornography and that 
he was properly diagnosed with Impulse-Control Disorder NOS.  The Individual has testified 
that he has not viewed pornography since August 2011 (approximately nine months prior to the 
hearing), obtained counseling from the Treating Counselor, and has been working with a pastor 
at his church in order to address his sexual addiction.5     
 
At the hearing, the Treating Counselor, a licensed professional clinical counselor, testified on the 
Individual’s behalf.  Tr. at 41.  The Treating Counselor testified that she had first met with the 
Individual on February 16, 2012, less than three months prior to the hearing.  Id. at 43.  She has 
been seeing him on a bi-weekly basis since February, for a total of six or seven sessions.  Id. at 
43, 55.  The Treating Counselor agreed that the Individual was properly diagnosed with Impulse-
Control Disorder NOS.  Id. at 45, 48.  She further testified that an Impulse-Control disorder has 
an effect upon an individual’s cognitive function and judgment.  Id. at 45-46.  The Treating 
Counselor admitted that she did not have any scientific basis upon which to judge the 
Individual’s likelihood of relapse, but believed that the consequences suffered by the Individual 
as a result of his condition were sufficiently painful to prevent a relapse.  Id. at 56-57.  She noted 
that the Individual is “fully involved” and “participative” in his therapy process, and has really 
worked hard.  Id. at 62-63.  She testified that the Individual now has a sense of control over his 
urges.  Id. at 52.  The Treating Counselor described the Individual’s prognosis as “very positive.”  
Id. at 62.  However, the Treating Counselor admitted that the Individual needs approximately a 
year’s treatment for his condition to “stabilize,” i.e. until February 2013.  Id. at 55-56. 
 
The Psychologist was present for the testimony of each of the other witnesses during the hearing.  
After the other witnesses had concluded their testimony, the Psychologist testified.  The 
Psychologist testified that he diagnosed the Individual with Impulse-Control Disorder NOS after 
concluding that the Individual has a sexual addiction.  Tr. at 133.  The Psychologist explained 
that the Impulse-Control Disorder NOS is a broad category covering a number of situations in 
which a “person has a difficulty restraining themselves from acting on particular impulses that 
does not fit any other psychological condition.”  Id. at 134.  A sexual addiction is among those 
situations. Id.  The Psychologist described the Individual’s sexual addiction as “extremely 
strong” and noted that sexual addictions are among the hardest to treat.  Id. at 137, 141.  The 
                                                 
5  In addition, the Individual is being monitored on a tri-weekly basis by a licensed professional clinical counselor 
through his EAP.  The EAP Counselor testified at the hearing that she meets with the Individual primarily for the 
purpose of monitoring the progress of his therapy.  Tr. at 12.  She testified that she is not treating the Individual’s 
Impulse-Control disorder.  Id. at 12-13, 19.  Instead, she referred the Individual to the treating counselor for 
treatment of his Impulse-Control disorder because she believed the treating counselor to be more experienced in 
treating Impulse-Control disorders.  Id. at 11-12, 18.  The EAP Counselor testified that the Individual appeared to be 
making progress in his therapy.  Id. at 16. 
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Psychologist testified that the Individual has not: (1) abstained from using pornography for a full 
year, (2) received weekly counseling, or (3) addressed, in his therapy, the underlying issues 
which lead to his sexual addiction.  Id. at 140.  Moreover, the Psychologist opined that the 
therapy the Individual was receiving was inadequate because it was not addressing the 
underlying causes of the Individual’s behavior.  Id. at 143-146.  The Psychologist further 
testified that the Individual is:  “a moral man with . . . holes in his conscience, that can allow him 
to behave in ways that he basically doesn't like, but he still allows himself to do and that is 
counter to his own values. And one of those ways, apart from the pornography, is to lie, to hold 
things in private that he's ashamed of.”  Id. at 138.  The Psychologist testified that the Individual 
would, at a minimum, need to abstain from using pornography for at least a full year to be 
considered reformed or rehabilitated, but he would need to abstain from using pornography for at 
least two years before “we can be fairly highly confident that he may have conquered this 
problem.”  Id. at 147-149.  Since the Individual has only abstained from using pornography for 
ten months, he has not yet shown that he is reformed or rehabilitated from his Impulse-Control 
Disorder NOS. 
 
I find that the Psychologist has convincingly testified that the Individual has not yet been 
sufficiently reformed or rehabilitated from his Impulse–Control Disorder.   The Psychologist’s 
testimony is supported by the Treating Counselor’s testimony that the Individual would need a 
year of treatment before he was stabilized (and therefore would not be stabilized until February 
2013).  Based on all the evidence before me, I find that the Individual has not resolved the 
security concerns arising from his Impulse-Control Disorder and its associated behaviors.  
Accordingly, I find that the Individual has not mitigated the security concerns raised under 
Criterion H and L. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H and L.  I 
find that unmitigated security concerns remain under both of these criteria.  Accordingly, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual’s security clearance should not be restored.  The Individual may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 12, 2012 
 
 
 



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be
referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website
located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the
case number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from
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Decision and Order
 _______________

Robert B. Palmer, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (hereinafter referred to as “the
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security
clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by the Department of Energy (DOE), and was granted a security
clearance in connection with that employment. As part of a routine re-investigation in 2010, the
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individual completed a Questionnaire for National Security Positions (QNSP) and was the subject
of a background investigation. Because these measures revealed information that raised security
concerns, the local security office (LSO) summoned the individual for an interview with a personnel
security specialist in January 2011. After reviewing the transcript of this Personnel Security
Interview (PSI) and the rest of the individual’s personnel file, the LSO determined that derogatory
information existed that cast into doubt the individual’s eligibility for access authorization. The LSO
informed the individual of this determination in a letter that set forth the DOE’s security concerns
and the reasons for those concerns. I will hereinafter refer to this letter as the Notification Letter.
The Notification Letter also informed the individual that she was entitled to a hearing before a
Hearing Officer in order to resolve the substantial doubt concerning her eligibility for access
authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of
Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 11exhibits
into the record of this proceeding. The individual introduced 18 exhibits and was the sole witness
who testified at her hearing.  

II. THE NOTIFICATION LETTER, DEROGATORY INFORMATION, AND THE DOE’S
      SECURITY CONCERNS

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (f) and (l) of the criteria for eligibility for access to classified matter or special
nuclear material set forth at 10 C.F.R. § 710.8. For purposes of clarity, I will first describe the
DOE’s security concerns under criterion (l).    

Criterion (l) concerns information indicating that the individual has “engaged in any unusual
conduct or is subject to any circumstances which tend to show that [she] is not honest, reliable, or
trustworthy; or which furnishes reason to believe that [she] may be subject to pressure, coercion,
exploitation or duress which may cause [her] to act contrary to the best interests of the national
security.” Such conduct includes, but is not limited to, “criminal behavior [or] a pattern of financial
irresponsibility” 10 C.F.R. § 710.8(l). As support for this criterion, the Letter cites the individual’s
history of financial difficulties, her legal problems, and omissions and misstatements that she
allegedly made about these issues to the DOE.  

Regarding the individual’s finances, the Letter alleges that she (i) filed for Chapter 7 bankruptcy in
2002, an event that was precipitated in part by unnecessary spending by herself and her husband,
(ii) wrote checks for which she knew she had insufficient funds in her account to cover and used
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over $13,000.00 of overdraft protection, (iii) had the use of her government credit card suspended
for failure to pay her bill after she used the funds remitted to her for payment of the bill to buy
“back-to-school” supplies for her children , (iv) failed to file her federal and state income tax returns
in 2008 and 2009, and (v), had at least nine accounts that were either referred to a collection agency,
charged off in whole or in part, or delinquent. One of the accounts, according to the individual,
“wasn’t that much money,” and there “wasn’t much of a reason why I didn’t take care of that before
it was charged off.” January 2011 PSI at 26. 

Concerning the individual’s legal issues, the Letter states that between 2007 and 2010, the individual
was charged with 13 traffic-related violations. The Letter also cites her previously-mentioned failure
to file state and federal income tax returns. With regard to the individual’s provision of allegedly
false or misleading information, the Letter cites (i) the individual’s representation during her 2005
background investigation that she was not having any financial difficulties, (ii) her statement during
a July 2005 PSI that she was financially responsible and intended to pay off all of her debtors, (iii)
her failure to disclose on her June 2010 QNSP that she had five collection accounts and had not filed
state tax returns in 2008 and 2009, and (iv), her disclosure of only one of her 13 traffic-related
violations on the June 2010 QNSP. 

Under criterion (f), information is derogatory if it indicates that the individual  “has deliberately
misrepresented, falsified or omitted significant information from . . . a Questionnaire for Sensitive
(or National Security) Positions, . . . a personnel security interview, [or] written or oral statements
made in response to official inquiry on a matter that is relevant to a determination regarding
eligibility for DOE access authorization . . . .” As support for this criterion, the Letter again cites the
instances of alleged misrepresentation and omission described in the preceding paragraph. 

This derogatory information adequately justifies the DOE’s invocation of criteria (l) and (f), and
raises significant security concerns. An individual who is financially overextended is at risk of
having to engage in illegal acts to generate funds. Illegal activity creates doubt about a person’s
judgement, reliability and trustworthiness. By its very nature, it calls into question a person’s ability
or willingness to comply with laws, rules and regulations. Conduct involving questionable
judgement, lack of candor, or dishonesty can also raise questions about an individual’s reliability,
trustworthiness and ability to protect classified information. See Revised Adjudicative Guidelines
for Determining Eligibility for Access to Classified Information, The White House (December 19,
2005), Guidelines F, J and E.  

III. REGULATORY STANDARDS 
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The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting or restoring a security clearance
would compromise national security concerns. Specifically, the regulations compel me to consider
the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the
conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other
relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting or restoring access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. The Individual’s Testimony

At the hearing, the individual addressed the DOE’s concerns about her finances, her legal problems,
and her alleged misrepresentations and omissions. She admitted that irresponsible credit card use
and excessive spending contributed to the Chapter 7 bankruptcy that she and her husband filed for
in 2002. An example of that spending, she said, was a motorcycle purchased by her husband.
Hearing Transcript (Tr.) at 11-14. After the bankruptcy, however, her spending habits changed. Tr.
at 18. She testified that she now has only one credit card, and that her only debt is for her
automobile. Id. Her financial problems since then, she testified, were caused by her separation from
her husband. Tr. at 17. She explained that her husband was a roofer, and when he couldn’t work, he
would stay home with the couple’s three children while the individual went off to work. When she
and the individual separated in 2005, the children stayed with the husband and the individual
assumed the burden of supporting two households. Tr. at 14, 17. However, the individual’s estranged
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husband has now found a job and she is no longer supporting him. Tr. at 42-44. The individual
further testified that of the nine accounts that were either delinquent, charged off in whole or in part,
or referred to a collection agency, eight have been paid off and for the ninth, the alleged creditor has
no record of the debt. Tr. at 16-46. 

The individual also testified about her legal issues. She said that she did not file state and federal tax
returns for 2008 and 2009 because she could not afford to pay a tax preparer to do so. Tr. at 35. She
has now filed those returns, and has not been late in filing her returns since then. Tr. at 36-37.
Regarding her 13 traffic-related violations, which consisted of three citations for speeding, two for
driving without proper registration and/or license plates, five for failure to appear for court dates or
failure to pay fines, two for driving on a suspended license and one for driving an uninsured vehicle,
the individual cited her financial difficulties as a mitigating factor. She said that her license was
suspended when she attempted to pay for an $80 speeding ticket with a check that was returned for
insufficient funds, and that she did not believe that she could register her vehicle or get new tags
until she satisfied that debt. Tr. at 52-54. The only times that she drove on a suspended licence or
without proper tags or registration, she added, was when she was transporting her children to and
from school or extracurricular activities. Tr. at 52-53. Regarding the citations for failure to appear,
the individual testified that she did not receive advance notification of her first court date, and that
she believes that the later citations were for instances in which she had requested, and received,
continuances, because she thought that she had to have everything paid for before her appearance.
Tr. at 55-57. The individual drove without insurance, she said, because she could not afford to pay
for it. Tr. at 58. She concluded her testimony on this subject by stating that the bulk of her traffic
violations occurred during the difficult period in her life from 2007 to 2010, that she has paid the
fines for all of the violations and has no outstanding tickets, and currently has a license, registration
and insurance on her vehicle. Tr. at 58-62. 

Next, the individual addressed the DOE’s concerns regarding her alleged omissions and
misrepresentations during her communications with the DOE. Concerning her statements during the
2005 background investigation and the 2005 PSI that she was not experiencing financial difficulties,
and that she was acting in a financially responsible manner, she testified that they were, in fact, true
at the time that she made them. Tr. at 67-68. The individual did not indicate on her 2010 QNSP that
she had five collection accounts, she continued, because she did not know at the time that the
accounts had been referred to a collection agency. Tr. at 70. Regarding her failure to indicate on that
QNSP that she had failed to file her 2008 and 2009 state tax returns, she testified that the omission
was inadvertent and that, by indicating that she did not file federal returns for those years, she did
not mean to imply that those were the only returns that were delinquent. Tr. at 72-73. Finally, she
indicated during her testimony that she only reported one of her 13 traffic citations on this QNSP
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because it required the disclosure of only the citations for which there were fines of  $300 or more,
and only one ticket fit that description. Tr. at 71. 

B. Analysis

After reviewing all testimony before me and the record as a whole, including the individual’s
exhibits, I conclude that the individual has adequately addressed the DOE’s concerns regarding her
finances, but that valid concerns remain concerning her willingness to abide by laws, rules and
regulations and her honesty and reliability. 

As an initial matter, the record in this matter is devoid of evidence of irresponsible spending by the
individual after her 2002 bankruptcy. Instead, the evidence supports the individual’s testimony that
her financial problems were caused primarily by her separation from her husband and her husband’s
inability to provide for himself and the couple’s two children. See Individual’s Exhibit (Ind. Ex.) 17.
Furthermore, the individual has made a concerted effort to resolve her indebtedness. She has paid
off her government credit card and eight of the nine accounts listed in the Notification Letter as
being delinquent. See Ind. Ex. 1-8. The individual has demonstrated a sufficient period of financial
responsibility after her 2002 bankruptcy to convince me that a return to her previous difficulties in
this area is unlikely. 

I reach a different conclusion, however, regarding the other security concerns set forth in the
Notification Letter. As an initial matter, the individual has demonstrated a disturbing inability or
unwillingness to conform her behavior to legal and regulatory requirements. Despite being aware
of her legal obligation to do so, the individual did not file her 2008 and 2009 state and federal tax
returns until April 2011, approximately three months after the Notification Letter was issued to her.
She has given differing explanations for this delay. During her 2011 PSI, the individual attributed
her failure to file tax returns during the years in question to procrastination on her part. DOE Ex. 9
at 60. However, as previously mentioned, at the hearing the individual contended that she did not
file her returns because she lacked the funds to pay a tax preparer. Even if this latter explanation is
true, it did not excuse the individual of her obligation to file state and federal tax returns. The
individual could have sought assistance from the IRS and prepared the returns herself, or filed for
an extension of time while she attempted to acquire the funds to pay a preparer; the record is devoid
of any indication that she pursued either of these alternatives. 
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The individual’s large number of driving-related violations are also a cause for concern. She
operated a motor vehicle on multiple occasions with a suspended licence and/or without proper tags,
registration and insurance. The individual attempted to explain these violations by stating that she
believed that she could not register her vehicle or obtain new tags without resolving other previous
violations, and by saying that the only time that she drove on a suspended licence or without current
tags or registration was when she was driving her children to or from school or extracurricular
activities. However, there is no indication in the record that she attempted to confirm her belief
about resolving previous issues, and, in fact, a judge later informed her that she did not “have to get
everything taken care of all at one time.” Tr. at 53. Furthermore, the record also does not indicate
whether she sought alternate means to get her children to and from school and related activities, such
as through public transportation or rides with the parents of classmates. 

I am also concerned about the individual’s use of funds disbursed to her for the purpose of paying
her government credit card bill to buy “back-to-school” supplies for her children. At the hearing,
the individual provided no reason for this violation of applicable regulations. Assuming, however,
that this action is attributable to the financial difficulties that the individual was experiencing, that
does not excuse the deliberate misuse of the funds in question. Taken as a whole, these actions and
omissions demonstrate a pattern of non-compliance with applicable laws and regulations that ill
befits a security clearance holder. Although the individual filed her tax returns in April 2011 and has
paid her government credit card bill and resolved her traffic-related violations, an insufficient
amount of time has passed since the end of her inappropriate behavior to convince me that a return
to that pattern of behavior is unlikely. 

Finally, I continue to harbor serious doubts about the individual’s honesty and candor. In addition
to her changing explanation for why she did not file her tax returns in a timely fashion, she has also
provided inconsistent information as to why she initially defaulted on one of her debts. Regarding
her debt to Credit One Bank that was sold to a collection agency, she stated during her 2011 PSI that

it really  wasn’t [for] that much money. So there really wasn’t much of a reason why
I didn’t take care of that before it was charged off either.                                         
Q. So, . . . there’s no logical reason why you didn’t just handle it?                          
 A. No.

However, during the hearing, she indicated that she didn’t have enough money to pay the bill. Tr.
at 45-46. Although the unsupported explanations that she gave during the hearing for the
misrepresentations and omissions alleged in the Notification Letter about her collection accounts,
her tax returns and her traffic violations, might be true, given the inconsistencies set forth above, I
cannot assume that this is the case. For these reasons, I conclude that substantial security concerns
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remain under criteria (f) and (l) concerning her honesty and her ability or willingness to abide by
applicable laws, rules and regulations. 

V. CONCLUSION

For the reasons set forth above, I find that the individual has not successfully addressed the DOE’s
security concerns under criteria (f) and (l). I therefore conclude that she has not demonstrated that
restoring her access authorization would not endanger the common defense and would be clearly
consistent with the national interest. Accordingly, I find that the individual’s security clearance
should not be restored at this time. The individual may seek review of this Decision by an Appeal
Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: July 11, 2012
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Kent S. Woods, Hearing Officer: 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.” As explained below, it is my decision that the individual’s access 
authorization should not be restored at this time. 
 

I. BACKGROUND 
 
The individual is employed by a DOE contractor, and has held a DOE access authorization for 
several years.  Based on financial issues contained in the individual’s security file, the Local 
Security Office (LSO) issued letters of interrogatory (LOI) to the individual in August 2009 and 
June 2011.  DOE Exs. 18 and 16.  The LSO also conducted Personnel Security Interviews (PSIs) 
with the individual in December 2010, November 2011 and December 2011.  DOE Exs. 20, 21 
and 22.   
 
In January 2012, the LSO issued the individual a Notification Letter, together with a Summary of 
Security Concerns (Enclosure 2) setting forth the information that created a substantial doubt 
about his eligibility to hold a DOE security clearance. (DOE Ex. 1).  Specifically, the LSO 
alleges that the individual has current delinquent debts totaling more than $185,000.  In addition, 
the letter states that the individual has exhibited financial irresponsibility, including an 
established pattern of an unwillingness or inability to satisfy his delinquent debts, and that he has 
not acted on assurances that he provided to the LSO that he would resolve these debts.  These 
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alleged actions by the individual raise security concerns under the provisions of 10 C.F.R. 
§ 710.8(l) (Criterion L). Id. 
 
In February 2012, the individual requested a hearing (hereinafter “the hearing”) to respond to the 
concerns raised in the Notification Letter.  DOE Ex. 2.  On March 9, 2012, the Office of 
Hearings and Appeals Director appointed me the Hearing Officer in this case.  At the hearing I 
convened in this matter, I received testimony from five witnesses.  The individual, who was 
represented by counsel, testified and presented the testimony of his wife, a neighbor/co-worker, a 
military co-worker, and his current bankruptcy attorney.1 Testimony at the hearing focused on 
the circumstances that contributed to the individual’s financial problems, and the efforts he has 
made to resolve his delinquent debts. 
 

II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See Dep’t of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security 
test” for the granting of security clearances indicates “that security determinations should err, if 
they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), 
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance). 
   

III. FINDINGS OF FACT AND ANALYSIS 
 
A.  The Individual Has Raised Security Concerns Involving Financial Irresponsibility 
 
As previously noted, the LSO cites one criterion as the basis for suspending the individual’s 
security clearance, Criterion L. To support its allegations, the LSO states that, in his 2009 LOI, 
the individual acknowledged responsibility for $162,532 in delinquent debts and stated his 
intentions to settle all his delinquent debts and take charge of his bills.  2009 LOI, DOE Ex. 18.  
Despite his stated intentions, a credit report dated November 29, 2010, showed that he still owed 
$162,807 in collection and charged off accounts.  DOE Ex. 17.  At his December 2010 PSI, the 
individual again stated his intentions to resolve his delinquent debts.  However, at his November 
2011 PSI, the individual admitted that since the December 2010 PSI, he had not taken any action 
to resolve his delinquent finances, and his October 2011 credit report (DOE Ex. 15) indicated a 
total of $185,459 in collection accounts and charged off accounts.  Based on these facts, the LSO 

                                                 
1   The individual’s current bankruptcy attorney has extensive experience in chapter 7 and 13 bankruptcy.  
See Individual’s Exhibit B; Hearing Transcript (TR) at 36-37. 
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concludes that the individual has demonstrated financial irresponsibility including an established 
pattern of an unwillingness or inability to satisfy his debts.  Enclosure 2, DOE Ex. 1. 
 
The individual’s failure to satisfy his debts and to meet his financial obligations raises a security 
concern under Criterion L because his actions may indicate “poor self-control, lack of judgment, 
or unwillingness to abide by rules and regulations,” all of which can raise questions about the 
individual’s reliability, trustworthiness and ability to protect classified information.  See 
Guideline F of the Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines).  Moreover, a person who 
is financially overextended is at risk of having to engage in illegal acts to generate funds. Id.  
Similarly, the individual’s failure to file his 2010 tax returns in a timely manner, and his failure 
to correctly report and calculate his tax liability on his 2008 returns may indicate a lack of ability 
or willingness to comply with laws, rules and regulations in the future.  See Personnel Security 
Hearing, Case No. TSO-0457 (2007).2  Accordingly, I conclude that the allegations raised by the 
LSO raise valid concerns regarding the individual’s eligibility for access authorization.  The 
burden is with the individual to come forward with evidence to mitigate those concerns. 
 
B.  The Individual’s Contentions at the Hearing 
 
At the hearing, the individual contended that his overdue debt was incurred during a period prior 
to August 2009 when his wife was managing the family finances.  He stated that his wife acted 
without his knowledge when she incurred extensive credit card debt, and when she failed to 
make payments on their home mortgage loan and their home equity line of credit.  He stated that, 
as a result, their house was foreclosed in December 2009, and they were required to move to a 
rental property.  He stated that he took complete control of the family finances in about August 
2009, and that his family has lived within a budget and not incurred additional debt since that 
time.  With regard to his existing overdue debt, he asserted that in 2010 and 2011, he and his 
wife consulted with bankruptcy attorneys but had difficulty agreeing on how to proceed.  He 
stated that in 2012 they filed a petition for Chapter 7 bankruptcy which will resolve their existing 
debts.   
 
I have carefully considered the record of this proceeding, including the testimony of the 
witnesses presented at the hearing. In resolving the question of the individual’s eligibility for 
access authorization, I have been guided by the applicable factors prescribed in 10 
C.F.R. § 710.7(c)3 and the Adjudicative Guidelines. As discussed below, I conclude that the 
individual’s access authorization should not be restored at this time. 

                                                 
2   Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
   
3  Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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1.  The Individual’s Financial Problem Arose from Circumstances Outside his Control 
 
The Adjudicative Guidelines indicate that security concerns relating to failure to meet financial 
obligations can be mitigated by showing that the conditions that resulted in the financial problem 
were largely beyond the person’s control and that the individual acted responsibly under the 
circumstances.  See Adjudicative Guidelines, Guideline F, ¶ 20(b).  The individual asserted that 
he managed his finances in a responsible manner prior to his marriage in 2004.  TR at 240.  The 
individual’s current bankruptcy attorney testified that she reviewed the individual’s credit record 
for the last decade to verify that he was not a serial filer of chapter 7 bankruptcy petitions.  She 
testified that the individual’s earlier credit reports show his accounts as paid or “no balance” with 
available credit.  TR at 126.   
 
The individual testified that his wife took over management of the family finances when he had 
deployments with the military overseas in 2004 and 2005.  He stated that on his return in 2005, 
he was counseled by the military that he should not disturb his spouse’s household management 
by asserting authority over financial matters.  TR at 243-246.  He presented the testimony of a 
military co-worker who recalled that they received this counseling from the military.  TR at 31.  
The individual testified that his wife assured him that she was managing their financial affairs  
responsibly.  TR at 249.  His wife testified that when she began to lose control of credit accounts 
in 2007, 2008 and 2009, and that she kept this information from her husband.  She stated that she 
had the only key to the family’s mailbox in their residential complex, and that she made certain 
that the individual never saw credit statements with overdue balances. TR at 182-186. The 
individual’s neighbor/co-worker testified that she observed the individual’s wife during this 
period engaged in apparent efforts to hide her purchases from the individual.  TR at 25-26.  The 
individual stated that it was not until the summer of 2009, when he accessed his credit report, 
that he discovered the overdue credit card, home equity loan, and mortgage debt.  TR at 249-252. 
 
Based on this testimony, I find that the individual’s debts incurred in 2007, 2008 and 2009 were 
not attributable to the individual’s poor self-control, lack of judgment concerning financial 
expenditures, or unwillingness to abide by rules and regulations regarding the payment of 
financial obligations.  The evidence indicates that the individual reasonably relied on his wife’s 
assurances that she was adequately managing the family’s finances, and that this reliance was 
misplaced.  As discussed further below, the individual has demonstrated that he can take control 
of his family’s finances and manage their living expenses appropriately.  He testified that he 
intends to remain in control of the family finances.  Accordingly, I find that the individual has 
mitigated the concerns arising from his accumulation of overdue debt during the period from 
2007 until 2009.  However, the individual also must show that he has acted responsibly to 
resolve his financial problem.     
 
2.  The Individual Has Not Incurred Significant Additional Overdue Debt in the Last Two Years 
 
The individual testified that following his discovery of his family’s indebtedness in August 2009, 
his wife continued to make efforts to obtain a refinancing of the family’s home mortgage.  He 
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stated that these efforts ended in failure, and that he was shocked when he arrived home in 
December 2009 to find an eviction notice placed on his front door.  TR at 253, 265.  His wife 
confirmed this account, stating that she reassured the individual that she was working on 
refinancing the mortgage. TR at 187.  The individual testified that following his family’s move 
to a rental property in January 2010, he has exercised complete control over his family’s 
finances.  He testified that no one in his family currently is using credit cards, and that he is 
insistent that his family follow the advice of their bankruptcy attorney and live frugally.  His 
bankruptcy attorney testified that the family has adopted a lower cost telephone plan, and has 
curtailed some expensive educational programs for their children.  TR at 163.  The current 
income and current expenditure schedules attached to the individual’s Petition for Bankruptcy 
indicate that the individual’s family income and expenses are evenly balanced at the present 
time.  The individual testified that he is considering eliminating his older child’s school tuition 
expenses by sending her to public school, but that this decision is difficult because his child has a 
learning disability.  TR at 228-229.     
 
The documentary evidence indicates that the individual and his family have not incurred 
significant additional indebtedness since January 2010.4  The individual’s April 2012 credit 
report shows no new debts originating since January 2010.  DOE Ex. 24.  While the individual’s 
overdue debt increased from $162,807 reflected on his November 2010 credit report (DOE Ex. 
17) to $185,459 on his October 2011 credit report (DOE Ex. 15), the individual’s bankruptcy 
attorney testified that this increase appeared to be attributable to additional fees attached to the 
old debts, and to double reporting of some of the credit card debt by both the original lender and 
the collection agency.  TR at  63-64.         
 
Based on the individual’s explanations and evidence, I find that he has mitigated the concerns 
that his extensive indebtedness indicates that he cannot responsibly manage his family’s 
finances.  His financial record from January 2010 to the present indicates that, under his financial 
management, his family has acted responsibly to avoid incurring additional debt, is living within 
its means, and that the individual is open to additional measures to reduce his family’s living 
expenses.  I therefore conclude that the situation resulting in his substantial overdue indebtedness 
is “unlikely to recur in the future” and “does not cast doubt on [his] current reliability, 
trustworthiness, or good judgment.”  See Adjudicative Guidelines, Guideline F, ¶ 20. 
 
3.  The Individual Has Made Sporadic Efforts Since 2009 to Resolve His Extensive Overdue 
Debt 
 
However, in order to mitigate the LSO’s concerns, the individual must show that he is capable 
not only of responsibly managing his family’s current finances, but also of resolving his 
substantial overdue indebtedness.  As noted above, the Statement of Concerns asserts that the 
individual repeatedly assured the LSO in 2009, 2010 and 2011 that he was making efforts to 
resolve his indebtedness, while his credit reports indicated no progress towards this objective.  At 
the hearing, the individual asserted that after he learned of his overdue debt, he contacted a 

                                                 
4   The individual’s 2012 credit report indicates that two collection accounts were opened in 2011, one for $422 and 
one for $194.  2012 credit report at 1, DOE Ex. 24.  The individual’s bankruptcy attorney testified that the debts for 
these collection accounts could have been incurred up to four years prior to the collection account being opened.  
TR at 105-108. 
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financial counseling law firm to obtain advice on how to resolve his overdue debt, and was 
advised not to pay any of his charged-off debts if he intended to file for bankruptcy.  TR at 286-
287.  In a post-hearing clarification, the individual’s counsel stated that a letter from this firm 
indicates only that the individual and his wife met with an attorney from that firm on 
September 28, 2009.  See April 27, 2012, letter from the financial counseling firm attached to 
individual’s counsel’s May 3, 2012, letter.  According to his counsel, the individual and his wife 
are confident that they communicated with this attorney on several additional occasions 
following the initial consultation.  The individual’s counsel notes in his May 3, 2012, letter that, 
as late as December 2009, the individual assured the LSO that this attorney would soon file a 
petition for the reorganization of the individual’s debt in chapter 13 bankruptcy. See May 3, 
2012, letter at 2 citing individual’s January 2010 QNSP at 21, DOE Ex. 19.   The individual’s 
wife testified that their former bankruptcy attorney seemed unsure as to whether they would 
qualify for either chapter 13 or chapter 7 bankruptcy.  TR at 206.   She stated that she and her 
husband finally decided not to proceed with that attorney because of the warnings he gave them 
about the financial strain that chapter 13 bankruptcy would place on them, and because they did 
not believe that they could afford the cost of filing the petition.  She testified that they later 
realized that the individual had legal insurance through his employer that would cover the cost of 
filing for bankruptcy.  After speaking with friends at his workplace, the individual first contacted 
their current bankruptcy attorney in late 2010.  TR at 205-209. 
 
The individual’s bankruptcy attorney testified that she had several telephone conversations with 
the individual and his wife beginning in early 2011, and finally had a formal meeting with them 
in December 2011.  TR at 41.  She stated that initial consultations often take a year or more 
because couples have to evaluate all of the options and reach agreement on their approach.  She 
testified that the individual was prepared to go forward, but that the individual’s wife was 
opposed, so she suggested couple counseling to help them resolve their differences.  She stated 
that over several months, the individual and his wife made good progress in reaching agreement 
concerning their present chapter 7 bankruptcy filing.  TR at 42-44.  She stated that having a joint 
petition was important because, in their state, creditors could seek to collect the debt from a non-
filing spouse.  TR at 40.  
 
Based on this record, I find that while the individual has been engaged in efforts to resolve his 
indebtedness through most of the period from August 2009 to the present, he has been dilatory in 
committing himself to a course of action to resolve his debts. The individual admits that the 
resolution of his debts through bankruptcy has taken “longer than it should have” and “longer 
than necessary at some points.”  TR at 272.  However, I also accept the current bankruptcy 
attorney’s testimony that couples need time to evaluate options, and reach agreement on a 
financially viable resolution to their debt.  Under these circumstances, I conclude that the 
individual’s efforts over this period and his recent bankruptcy filing have mitigated the concern 
that his failure to take decisive action to resolve his overdue debts until early 2012 indicates a 
willful pattern of financial irresponsibility. 
 
4.  The Completion of the Individual’s Bankruptcy Will Resolve his Overdue Debt 
 
The individual asserts that the filing of his chapter 7 bankruptcy proceeding resolves the issue of 
his outstanding debt.  The individual’s bankruptcy attorney testified that she recommended that 



 - 7 -

the individual and his wife file a chapter 7 bankruptcy petition because she concluded that the 
individual’s wages were not so high that he could fund a chapter 13 plan, and because the 
individual had had a second mortgage on his home that had not been discharged by the 
foreclosure.  TR at 46-47.  She stated that in January 2012, she filed a petition for a chapter 7 
bankruptcy for the individual and his wife.  She stated that after this filing, she had two weeks to 
provide all required documentation.  TR at 100.  She testified that although the individual was 
“pretty responsive” in providing this documentation, but that she was not absolutely certain of all 
of the dollar amounts, so she withdrew that petition.  TR at 101.  His bankruptcy attorney 
testified that a second fully documented petition was filed in April 2012 that is now pending 
before the court.  She testified that the individual’s creditors will be notified and have an 
opportunity to meet with the individual, his wife and the bankruptcy trustee.  This meeting is 
followed by a statutory period where the creditors have an opportunity to object.  Once that time 
period has expired, the court can discharge the debts. She stated that if there are no objections, 
the court could discharge the debts by mid-August 2012.  TR at 101-103. 
 
I find that completion of the chapter 7 bankruptcy will resolve the individual’s substantial 
overdue debt and mitigate the concerns arising from his indebtedness.  See Adjudicative 
Guideline F, ¶ 20(d).  Resolving these debts is important in that it means the individual will not 
be, due to his financial situation, “subject to pressure, coercion, exploitation, or duress” which 
may cause the individual “to act contrary to the best interests of national security.” 10 C.F.R. 
§ 710.8(l).  Moreover, the circumstances surrounding the individual’s decision to file for 
bankruptcy protection in the present case compare favorably to the kind of abuse of the system 
demonstrated in other cases before this office. See, e.g., Personnel Security Hearing, Case No. 
VSO-0386 (2000) (credible testimony that the individual, after planning to file for bankruptcy, 
went on to accumulate significantly more debt in anticipation of having the additional debt 
eventually discharged).  However, the court has not taken action to discharge the individual’s 
debts, so I cannot find at this time that the concerns arising from the individual’s substantial 
overdue debt have been resolved. The testimony of the individual’s bankruptcy attorney 
indicates that the individual’s creditors may submit objections to the court concerning the 
discharge of these debts.  

 
In prior cases involving financial irresponsibility, Hearing Officers have held that “[o]nce an 
individual has demonstrated a pattern of financial irresponsibility, he or she must demonstrate a 
new, sustained pattern of financial responsibility for a period of time that is sufficient to 
demonstrate that a recurrence of the past pattern is unlikely.” See Personnel Security Hearing, 
Case No. TSO-1078 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010); Personnel 
Security Hearing, Case No. TSO-0746 (2009); Personnel Security Hearing, Case No. TSO-0732 
(2009).    However, in the present case, the individual has shown that the circumstances leading 
to his indebtedness were largely outside his control.  Moreover, he has demonstrated two years 
of financial responsibility with regard to his management of his family’s finances.  Accordingly, 
I conclude that once the bankruptcy court has discharged the individual’s overdue debts, the 
individual will have mitigated the LSO’s Criterion L security concerns.   
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IV. CONCLUSION 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L.  After considering 
all of the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has not brought forth sufficient evidence to mitigate the security 
concerns associated with Criterion L at this time. I therefore cannot find that restoring the 
individual’s access authorization will not endanger the common defense and is clearly consistent 
with the national interest. Accordingly, I have determined that the individual’s access 
authorization should not be restored.  The parties may seek review of this Decision by an Appeal 
Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 11, 2012 
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored. For the reasons detailed below, I find that the DOE 
should not restore the Individual’s access authorization at this time.  
 
I. BACKGROUND 
 
The Individual is a contractor employee at a DOE facility. The Local Security Office (LSO) 
received information that the Individual had not filed a state income tax return for the year 2007. 
Exhibit (Ex.) 3 at 1. Consequently, LSO conducted a personnel security interview (PSI) with the 
Individual in October 2011. Ex. 7.  Because the 2011 PSI failed to resolve the security concerns 
raised by the Individual’s failure to file tax returns, the LSO informed the Individual, in a 
February 2012 notification letter (Notification Letter), that derogatory information existed which 
raised security concerns under 10 C.F.R. § 710.8 (l) (Criterion L) and that her security clearance 
was suspended. Ex. 1. The Notification Letter also informed the Individual that she was entitled 
to a hearing before a Hearing Officer in order to resolve the security concerns. Id.  

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter. At the hearing, the DOE counsel introduced 
seven exhibits into the record (Exs. 1-7) but did not present any witnesses. The Individual 
presented her own testimony, as well as the testimony of a friend who was also a former 
supervisor (Supervisor) and a tax preparer (Tax Preparer). See Transcript of Hearing, Case No. 
PSH-12-0027 (hereinafter cited as “Tr”). The Individual additionally submitted five exhibits 
(Exs. A-E) into the record. 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id; see generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (Egan) 
(the “clearly consistent with the interests of national security” test indicates that “security 
clearance determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criterion L 
 

1. Failure to file Tax Returns  
 
The facts of this case are essentially undisputed. Tr. at 47-48. In the 2011 PSI, the Individual 
admitted that she had not filed state or federal income tax returns for the years 2008 through 
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2010.2 Ex. 7 at 21-22, 28-29, 40. She also admitted that she had received notices, dated August 
2011, and a letter, from a state tax agency indicating that she had not filed state income tax 
returns for 2007 and 2008. Ex. 7 at 21, 23-27; see also Ex. 6 at 1-3; Ex. 3 at 1. The Individual 
also stated that, at the time of the PSI, she had not taken any action to follow up on the notices 
and the letter. Ex. 7 at 21-24, 24. The Individual also admitted at the PSI that she had not made 
filing tax returns a “priority.” Ex. 7 at 40.  
 

2. The Associated Security Concerns  
 
Criterion L concerns circumstances tending to show that an individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Unwillingness to abide by rules and 
regulations, such as the requirement to file income tax returns, can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information. Adjudicative 
Guideline F, ¶ 19(g); Personnel Security Hearing, Case No. TSO-1072 (October 17, 2011). 
Given the information indicating that the Individual has a history of failing to file state and 
federal tax income returns, the LSO had sufficient grounds to invoke Criterion L. 
 
 B. Whether the Individual Has Mitigated the Security Concerns  
 
The Individual testified that she made a serious error in judgment in not filing the tax returns. Tr. 
at 54. The Individual provided a number of explanations as to why she had failed to file tax 
returns for the period 2008 through 2010. Specifically, the Individual asserted that around 2004 
or 2005 her computer broke down and that her usual method for preparing tax returns consisted 
of using tax preparation software. Tr. at 29, 49. Further, before 2006, the Individual had 
experienced a number of traumatic events in her life, namely the destruction of her hometown by 
a fire, a breakup with her live-in partner, the death of her father, and the onset of migraine 
headaches. Tr. at 30. These events caused her to isolate herself from friends and family 
members. Tr. at 31-32. During this period, the Individual believed that she had only the mental 
and physical resources to either go to work or prepare and file her taxes. Tr. at 32. Additionally, 
the Individual testified that during the period 2008 through 2010 she believed that she was not 
required to file tax returns because she would have been owed a tax refund in each of those 
years. Tr. at 51. Her belief was reinforced because in prior years she had never owed tax 
payments. Tr. at 52. The suspension of her security clearance has humbled the Individual and has 
impressed upon her the need to “deal with my taxes” and to make filing taxes a priority in her 
life. Tr. at 34.  
 
The Individual has presented documentary evidence that her tax returns for the years 2008 and 
2009 are completed and will be submitted soon. Ex. A-D. Further, she testified that a firm is 
obtaining information needed to file her tax return for the year 2010. Tr. at 42-43. The Individual 
testified that she will be receiving a refund for the tax years 2008 and 2009 and that she plans to 
purchase another computer with the refunds. Tr. at 44. Additionally, the Individual plans to be 

                                                            
2 Available tax records suggest that the Individual may not have filed a state tax return for the year 2007. Ex. 5 at 1. 
However, a LSO case evaluation indicates that, contrary to an allegation made in the Notification Letter, the 
Individual filed a federal income tax return in 2007. Ex. 3 at 1; see Ex. 4 at 7.  
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more proactive in getting assistance from her family in the future should she experience 
additional problems. Tr. at 53-54. 
 
The Individual’s Tax Preparer testified that the Individual needs only to sign her 2008 and 2009 
tax returns in order for the returns to be filed. Tr. at 57-59. The Tax Preparer testified that 
another firm is in the process of obtaining information needed to prepare the Individual’s 2010 
tax return. Tr. at 59. With regard to the Individual’s 2011 tax return, the Tax Preparer stated that 
the Individual has already filed a request for an extension in the deadline. Tr. at 59. The Tax 
Preparer also testified that the Individual has been cooperative in getting him the information he 
has needed to prepare these returns. Tr. at 59-60. 
 
The Supervisor testified that the Individual’s work performance was excellent and that the 
Individual never had any lapses in security procedures while the Individual worked for her. Tr. at 
14-15, 19. The Individual also submitted a statement from a former co-worker who stated that 
the Individual was very responsible, dedicated and has exhibited high moral standards. Ex. E. 
The co-worker also confirmed that the Individual suffered from periodic migraine headaches but 
was able to meet all of her work commitments. Ex. E.  
 
In deciding whether an individual has mitigated the security concerns, a Hearing Officer must 
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a 
security clearance. See 10 C.F.R. § 710.7(c). According to the Adjudicative Guidelines, among 
the factors that may serve to mitigate security concerns raised by an individual’s financial 
problems, such as a failure to file required tax returns, are that “the behavior happened so long 
ago, was so infrequent, or happened under such circumstances that it is unlikely to recur or does 
not cast doubt on the individual’s current reliability, trustworthiness, or good judgment,” and 
“the conditions that resulted in the financial problem were largely beyond the person’s 
control . . . and the individual acted responsibly under the circumstances.” Adjudicative 
Guidelines, Guideline F, ¶ 20; see Personnel Security Hearing, Case No. TSO-0971 
(March 1, 2011) (individual filed tax returns once he received necessary information from 
bankruptcy trustee); Personnel Security Hearing, Case No. TSO-1072 (October 17, 2011). 
 
After reviewing the evidence before me, I cannot find that the Individual has mitigated the 
security concern raised by her recent, repeated, failure to file state and federal income tax 
returns. The Individual has presented some mitigating factors on her behalf – her recent attempts 
to file her missing tax returns, the fact that it appears that the Individual will not owe taxes for 
the years in question, and her excellent work record and general character. However, the 
Individual’s admitted lapse in judgment – her failure to file tax returns for a period of three years 
– is recent and relatively extensive. Further, I cannot find that any of the reasons the Individual 
has offered to excuse her failure to file provides sufficient excuse to mitigate this significant 
lapse in judgment. Although the Individual cited her lack of a computer, the Individual 
compensated for this in 2006 by using a certified public accountant. Tr. at 29. When asked 
whether she considered using an accountant or getting another computer during the years 2008 
through 2010 she replied “I probably thought about it, but I probably didn’t – I just didn’t push 
myself . . . .” Tr. at 50.  
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With regard to the Individual’s migraine headaches, it is beyond dispute that such headaches can 
be temporarily disabling. However, the Individual testified that at their worst, she would 
experience headaches approximately two to three times a month along with months where she 
would experience seven to eight headaches a month. Tr. at 51. Given the reported frequency of 
her headaches, I cannot find that her condition was so disabling to excuse her failure to file 
income tax returns or have a professional prepare her tax returns. Additionally, the negative 
events she cited as contributing to her failure to file income taxes occurred in 2000 or 2001. Tr. 
at 29-20. The Individual was still able to file tax returns for a significant period after these 
events. While I cannot rule out that the Individual’s mental state was greatly affected by these 
significant events, there is not sufficient evidence in the record by which I can find that they 
would excuse her failure to file. 
 
The record indicates that the Individual is a hardworking and dedicated employee who has not 
been involved any type of security lapse at work. Nonetheless, the Individual made a significant 
lapse in judgment in failing to file tax returns and has only recently begun to remedy her tax 
issues. Absent a longer period where the Individual demonstrates compliance with her legal 
responsibilities, I cannot find, as of the date of the hearing, that the Criterion L concerns have 
been resolved. See Personnel Security Hearing, Case No. PSH-11-0036 (March 28, 2012) 
(despite individual’s excellent record in security matters at work, individual’s recent repeated 
failure to comply with the law by filing tax returns is such to require non-restoration of 
clearance).  
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criterion L of the 
Part 710 regulations. I also find that the Individual has not presented sufficient information to 
resolve the concerns raised by the Criterion L derogatory information. Therefore, I cannot 
conclude that restoring the Individual’s suspended access authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.” 10 
C.F.R. § 710.7(a). Accordingly, I find that the DOE should not restore the Individual’s 
suspended access authorization at this time.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: June 4, 2012  
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David M. Petrush, Hearing Officer: 
 
This Decision considers the eligibility of XXXXXXX (the individual) to hold an access 
authorization1 under the regulations at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed in a position that requires him to maintain a DOE access 
authorization, which he was granted in August 2007.  See Tr. at 10; Ex. 8; Ex. 16 at 9.   
 
On an October 2011 Questionnaire for National Security Positions (QNSP), the 
individual disclosed delinquent debts, a home foreclosure, and a wage garnishment.  Ex. 
14 at 8-9.  (Similarly, an October 2011 credit report showed more than $2,000 in 
collection accounts, more than $1,600 in charged-off accounts, and a home foreclosure of 
more than $155,000.  Ex. 3 at 1-2; Ex. 12 at 1-3.)  In November 2011 and January 2012, 
the local security office (LSO) invited the individual to personnel security interviews 
(PSI), where he described a history of financial problems.  See Ex. 16; Ex. 17. 
 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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In February 2012, the LSO issued the individual a Notification Letter advising him that it 
possessed reliable information that created a substantial doubt about his eligibility to hold 
an access authorization.  Ex. 1.  In an attachment, the LSO explained that the derogatory 
information falls within the potentially disqualifying criterion in the security regulations 
at 10 C.F.R. § 710.8 (l) (Criterion L).2  
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  Ex. 2 at 1-2.  On  
March 20, 2012, the Director of the Office of Hearings and Appeals (OHA) appointed me 
Hearing Officer, and I conducted the hearing.  The individual testified on his own behalf 
and called his financial counselor, his wife, and two co-workers.  Each side offered 
several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO supported its Criterion L security concern with the following allegations of 
financial irresponsibility: 
 

 The individual owes $2,435 to six collection accounts, $1,696 to three charged-off 
accounts, and $2,378 of student loan debt that is 120 days past-due; 
 

 At an April 2007 PSI, the individual acknowledged the DOE’s concerns with his 
finances and stated that he intended to pay his outstanding bills.  Yet, in July 
2010, his house was foreclosed on for non-payment; 
 

 At a September 2010 PSI, the individual said that he would settle all of his 
delinquent accounts.  Yet, by January 2012, he had failed to contact or arrange to 
pay three collection accounts totaling $2,029, three charged-off accounts totaling 
$1,696, and another collection account for a $5,369 auto loan (In 2005, the car 
had been repossessed for non-payment); and 
 

 At a January 2012 PSI, the individual admitted that he is not financially 
responsible. 
 

Ex. 1 at 1-2. 
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion L.  Failure or inability to live within one’s means, satisfy debts, and meet 
financial obligations may indicate poor self-control, lack of judgment, or unwillingness to 
obey rules and regulations.  These can raise questions about an individual’s reliability, 

                                                 
2  Criterion L includes “unusual conduct” and “circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  Id. at § 710.8(l). 
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trustworthiness, and ability to protect classified information.  Guideline F, STEPHEN J. 
HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY 

FOR ACCESS TO CLASSIFIED INFORMATION (2005) 9.   
 

III. Regulatory Standard 
 
An administrative review under Part 710 is not a criminal matter, where the government 
must prove the defendant guilty beyond a reasonable doubt.  Rather, the standard places 
the burden on the individual because it protects national security interests.  This is not an 
easy burden for the individual to sustain.  The standard implies a presumption against 
granting or restoring an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 
531 (1988) (“security determinations should err, if they must, on the side of denials”); 
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the 
issuance of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must present evidence to convince the DOE that granting an access 
authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The Part 710 regulations 
permit the individual wide latitude to present evidence to mitigate the security concerns.  
Even appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).   
 
B. The Basis for the Hearing Officer’s Decision 
 
The Hearing Officer must issue a Decision that reflects his or her comprehensive, 
common-sense judgment, after considering all relevant evidence, favorable and 
unfavorable, whether granting or restoring an individual’s access authorization will not 
endanger the common defense and security and is clearly consistent with the national 
interest.  10 C.F.R. § 710.7(a).  The Hearing Officer must resolve doubt in favor of the 
national security.  Id. 
 
To reach a common-sense judgment, the Hearing Officer must consider the factors listed 
in 10 C.F.R. § 710.7(c)3 (the “whole person concept”) and the Adjudicative Guidelines.  
The Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

 
 
 

                                                 
3 These factors include the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, including knowledge and participation; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or 
presence of rehabilitation or reformation and other pertinent behavior changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors.  Id. at § 710.7(c). 
 



 4

 
IV. Findings of Fact 

 
The individual encountered financial problems around 2002.  He was in school and lost a 
source of financial aid.  Tr. at 53.  Then his stepdaughter developed a brain tumor, had 
three surgeries, and became legally blind.  Id. at 83-84; 87-88; Ex. 16 at 10-11, 40.  The 
individual fell behind on her medical expenses because her public assistance did not 
cover everything.  Tr. at 45, 84, 95; Ex. 16 at 10, 19.  (His financial difficulties had not 
stemmed from lavish spending.  See Tr. at 87-88; 103-04.)  Personal loans were used to 
pay bills.  Id. at 28-29; Ex. 17 at 18-20, 23. 
 
The individual’s financial problems grew.4  In 2005, his vehicle was repossessed.   
Tr. at 33.  By 2007, the individual could no longer afford his student loan payments, 
which went into default.  Id. at 29, 31; Ex. 16 at 34.  (He had graduated in May 2004.   
Tr. at 55.)  Also in 2007, his wife was laid off, he had knee surgery, and his insurance did 
not cover his physical therapy.  Id. at 20-21, 85; Ex. 16 at 9.  By 2008, he was delinquent 
on his mortgage.  Ex. 17 at 28.  (He had moved into the house in December 2006.   
Tr. at 55; Ex. 16 at 14.)  He refinanced in 2009, but he could not afford the payments 
when they went from $1,260 to $1,600.  Ex. 16 at 15; Ex. 17 at 12, 28-29.  He made two 
or three payments and let the house go into voluntary foreclosure.  Tr. at 84;  
Ex. 18 at 19-20.  He moved out in July 2010 and now rents for $975.  Tr. at 24;  
Ex. 16 at 15, 63; Ex. 18 at 21.   
 
By October 2011, the individual had six collection accounts totaling $2,435 and three 
charged-off accounts totaling $1,696.  Ex. 3; Ex. 12 at 1-2.  He also owed $5,369 for a 
repossessed vehicle and $36,967 in student loans.  Ex. 3; Ex. 13 at 2.  The individual’s 
wife had handled their bills, and he thought that she was paying them.  Tr. at 36; Ex. 16 
at 30; Ex. 19 at 13-14. 
 
The individual began to take control of his finances in January 2012, when he approached 
a consumer credit organization because he needed the help.  Tr. at 22, 36, 40.  He 
spearheaded the effort and took his wife.  Id. at 50, 82.  The organization did not provide 
credit counseling.  Id. at 46.  It did, however, help the individual to draft a budget.  Id.; 
see Ex. D.  His budget lists his income after all taxes and deductions.  Tr. at 54.  His 
budget expenses include his stepdaughter’s medical costs.  Id. at 45, 96.  Sometimes 
those costs run $50 over, but he has extra money because he no longer has one budget 
expense, tool rental, that had been included for $336 a month.  Id. at 39, 45. 
 
The organization also helped the individual draft a debt management plan.  Tr. at 46;  
see Ex. D.  Under the plan, the organization works with six creditors listed in the 
Summary of Security Concerns.  They include the creditors owning the debts for $1,085, 
$896, $517, $408, $406, and $290.  Tr. at 13-14, 20, 25, 27.  The individual pays the 

                                                 
4  The individual filed for bankruptcy in 1999, and it was discharged around 2000.  Ex. 17 at 12, 45;  
Ex. 19 at 7.  The bankruptcy stemmed from his divorce from his previous wife.  Ex. 18 at 33.  I make no 
finding about the bankruptcy because the LSO does not include it as a basis for its security concern. 
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organization $159 a month, and the organization pays the creditors.  Id. at 42, 69.  He 
began paying in February 2012 and has paid on time each month through May 2012.  Id. 
at 40, 70, 79; Ex. L. 
 
The individual has addressed all of his remaining liabilities outside of his debt 
management plan.  The sale of his house covered the mortgage.  Tr. at 84; Ex. C.  (In 
May 2012, his credit report had listed a mortgage balance, but he filed a dispute.  Tr. at 
58; Ex. 21 at 3.)  The individual’s wages are garnished $450 a month to pay child 
support, which he will pay until September 2012.  Tr. at 53, 97; Ex. 16 at 58-60; Ex. 17 at 
46.  He has made three consecutive student loan payments of $250.  Tr. at 29, 42-43, 57; 
Ex. B.  After nine payments, his student loans will be returned from default.  Tr. at 29-31, 
57.  In March 2012, he paid his vehicle debt with a loan from his 401(k), for which he 
pays $100 a month.  Id. at 33-34, 61-63; Ex. A.  He has extra money in his budget for this 
because, as noted above, he no longer rents tools.  Id. at 63.  In March 2012, he also paid 
the creditors owning the two smallest debts on the Summary of Security Concerns, the 
debts for $70 and $67.  Id. at 11-13; Ex. D.  He waited until March 2012 to settle the 
vehicle loan and the small debts because he could not have paid his bills otherwise.  Tr. at 
35.  The individual disputed the only other debt listed in the Summary of Security 
Concerns, the debt for $392.  Id. at 26, 48; Ex. G; Ex I. 
 
Since going to the consumer credit organization in January 2012, the individual has taken 
an increased role in managing his finances.  Tr. at 49.  His wife still helps manage, but 
now the two communicate more openly.  Id. at 51.  They evaluated all of their expenses 
and listed them in monthly spreadsheets.  Id. at 36, 89, 93.  They lowered expenses where 
they could, such as reducing their cell phone plan, and decided not to take on any more 
expenses.  Id. at 39, 88-91.  They continue to confer on expenses every week, and when 
she pays the bills, he is present.  Id. at 93-94, 98.  They also established a savings 
account.  Id. at 39-40, 92. 
 
The individual’s increased involvement has given him a greater awareness of his bills, 
when they are paid, and exactly where his money goes.  Tr. at 37, 50.  His greater 
awareness has allowed him to stick with his budget, which he has found to work well.   
Id. at 41, 44, 87, 92-93.  Because he sticks with his budget, since adopting it, he has not 
had to take a personal loan to pay his bills.  Id. at 37, 44.  To stay on track, each month, 
the individual follows-up with the organization counselor via telephone or e-mail.   
Id. at 71, 77, 91.  Also to stay on track, in May 2012, he took a webinar on understanding 
credit scores and reports.  Ex. M. 
 
If the individual continues to stay on track, he will become debt-free in April 2014.   
Tr. at 17, 75.  He intends not to over-extend himself again.  Id. at 40. 
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V. Analysis 

 
To determine whether the individual has mitigated the LSO’s allegations of financial 
irresponsibility, I will consider the relevant factors from 10 C.F.R. § 710.7(c) and the 
relevant mitigating conditions from Guideline F of the Adjudicative Guidelines – 
Financial Considerations.5 
 
At the outset, I find that before January 2012, the individual showed an astounding lack 
of sophistication in handling his finances, despite having earned an MBA in December 
2010.  Ex. 16 at 31-32.  He had little or no role in managing his own finances.  His 
inexperience, in turn, caused his financial problems to snowball from temporary 
circumstances or unique circumstances that were out of his control – such as his 
stepdaughter’s medical problems and his own medical problem – into financial problems 
that stemmed from poor choices and his inability to manage his money.  For example, in 
2006, he took out a mortgage when he was already behind on the major financial 
obligation of his vehicle payment.  In 2009, he thought that his refinanced mortgage rate 
was fixed, but it was not – which ostensibly defeated the purpose of refinancing.   
Ex. 18 at 19-20.  By November 2011, after the individual’s house was foreclosed on 
because he could not afford the payments, he did not know the outcome of the 
foreclosure sale.  Ex. 17 at 30-31.  As recently as that time, he also did not even know 
when his student loans and personal loans had become delinquent.  Id. at 20, 23-26. 
 
The individual presented evidence to show improved financial management.  He 
recognized that he needed help and sought it by reaching out to a consumer credit 
organization, which helped him draft a budget that includes the significant expense of his 
stepdaughter’s care, which had greatly contributed to his financial instability.  The 
organization also helped him create a debt management plan to pay his creditors.  He has 

                                                 
5  Guideline F contains the following relevant mitigating conditions: 
 

(a) the behavior happened so long ago, was so infrequent, or occurred under such circumstances 
that it is unlikely to recur and does not case doubt on the individual’s current reliability, 
trustworthiness, or good judgment; 

 
(b) the conditions that resulted in the financial problem were largely beyond the person’s control 

(e.g., loss of employment, a business downturn, unexpected medical emergency, or a death, 
divorce or separation), and the individual acted responsibly under the circumstances;  

 
(c) the person has received or is receiving counseling for the problem and/or there are clear 

indications that the problem is being resolved or is under control;  
 

(d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve debts; 
 

(e) the individual has a reasonable basis to dispute the legitimacy of the past-due debt which is the 
cause of the problem and provides documented proof to substantiate the basis of the dispute or 
provides evidence of actions to resolve the issue[.] 

 
ADJUDICATIVE GUIDELINES at 10. 
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shown good faith efforts to follow through on the debt management plan by making four 
monthly payments through the consumer credit organization.  He also settled or 
addressed each debt not included in his debt management plan, which required diligence, 
attention to detail, and persistence. 
 
The individual has also shown signs of financial responsibility by living within his 
budget since January 2012, summarizing and reviewing his expenses, cutting expenses, 
better communicating with his wife, and taking advantage of an online resource to 
educate himself on the basics of personal finance.  His progress showed in the 
remarkable, comprehensive level of organization of his exhibits and the sense of ease and 
confidence that he projected at the hearing.  His financial counselor testified that his 
competency has improved and that she does not hear him express frustrations in the 
monthly handling of his finances.  Tr. at 77, 79.  Indeed, she testified, the individual will 
probably continue his newfound financial stability because those who survive the first 
few months often maintain their stability.  Id. at 74. 
 
I find, however, that the individual has not yet resolved the LSO’s security concern.  
Hearing Officers have held that once an individual has shown a pattern of financial 
irresponsibility, he or she must show a new, sustained pattern of financial responsibility 
long enough to demonstrate that a recurrence of the past pattern is unlikely.  Personnel 
Security Hearing, PSH-11-0015 (Feb. 9, 2012).6  For the following reasons, the 
individual has not sustained a pattern of financial responsibility long enough.   
 
The individual’s financial recovery has just begun.  After more than ten years of 
mismanagement and indifference, only in March 2012 could he finally pay relatively 
modest debts without further destabilizing his finances.  His student loan status also 
shows only a tentative recovery; he must make several more payments before his loans 
come out of default.  By that time, he will no longer be under a court order to have his 
wages garnished for child support.  And with more time, he may solidify his financial 
recovery and competently handle not only modest debts and his student loans, but the 
unexpected expenses and budget adjustments that he will inevitably face. 
 
To handle inevitable challenges, the individual will need to continue to develop his skills.  
The consumer credit organization has set the individual on the right path to do so.  It 
provided the invaluable contribution of helping him draft a budget and implement a debt 
management plan, as noted above, but it provided no actual counseling in personal 
financial management.  It does offer webinars to teach nuts and bolts topics, but the 
individual has only taken one training session.  That is an important step, but still an early 
one. 
 
 
 
 
 

                                                 
6  OHA decisions are available through the online search engine at 
http://www.oha.doe.gov/main_search.asp. 
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VI. Conclusion 

 
Because the individual has not resolved the Criterion L security concern, I find that he 
has not demonstrated that restoring his access authorization would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, I 
find that the DOE should not restore his access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 27, 2012 



 
 
*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
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Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 For the reasons set forth below, I conclude that the DOE should not grant the 
individual an access authorization at this time.   

 
I.  BACKGROUND 

 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 

The individual is an employee of a DOE contractor and an applicant for an access authorization.   To 
address concerns related to the individual’s past use of alcohol and marijuana, other prior criminal 
conduct, and certain discrepancies in the record regarding the individual’s conduct, a Local Security 
Office (LSO) summoned the individual for an interview (PSI) with a personnel security specialist on 
August 29, 2011.  Exhibit 10.  After the PSI, the LSO determined that derogatory information 
existed that cast into doubt the individual’s eligibility for access authorization. The LSO informed 
the individual of this determination in a letter that set forth the DOE’s security concerns and the 
reasons for those concerns.  Exhibit 1.  The Notification Letter also informed the individual that he 
was entitled to a hearing before a hearing officer in order to resolve the substantial doubt concerning 
his eligibility for an access authorization. 
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The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the hearing officer. The DOE introduced ten exhibits into the record of this 
proceeding. The individual introduced one exhibit, and presented the testimony of four witnesses, in 
addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Part 710 regulations require that I “make specific findings based upon the record as to the validity of 
each of the allegations” in the Notification Letter.  10 C.F.R. § 710.27(c).  In this case, the Notification 
Letter cites paragraphs (f) and (l) of the criteria for eligibility for access to classified matter or special 
nuclear material set forth at 10 C.F.R. § 710.8.  Exhibit 1.  I address below the validity of the 
allegations set forth in the Notification Letter in support of the cited criteria. 

 
A. Criterion (f)   

 
Under criterion (f),2 the Notification Letter cites statements it alleges the individual made during an 
October 13, 2011, interview with a psychologist (hereinafter referred to as “the DOE psychologist”) 
to whom the individual was referred by the LSO for an evaluation.3  Specifically, the Notification 
Letter alleges that the individual admitted in the interview that he did not report his last use of 
marijuana in the August 29, 2011, PSI because “that is what would make him look good.”  Exhibit 1 
at 1 (quoting Exhibit 6 at 3).  The Notification Letter further alleged that the individual admitted in 
the October 13, 2011, interview that he did not admit at the PSI that he had purchased a fake 
identification, even though he did recall doing so.  Id. (citing Exhibit 6 at 4).  At the hearing, the 
individual testified that he did not recall what he told the DOE psychologist, and specifically that he 
did not remember telling him that he incorrectly reported his marijuana use in the PSI in order to 
“look good.”  Hearing Transcript (Tr.) at 28, 59.   
 
With respect to whether the individual made the statements ascribed to him by the report of the DOE 
psychologist, weighing the near-contemporaneous report of the DOE psychologist against the 
individual’s lack of recollection, I find that the individual likely did make the statements cited in the 
Notification Letter.  Exhibit 6 at 3-4 (October 16, 2011 report of DOE Psychologist discussing, inter 
alia, October 13 interview).4 
                                                 

2 Paragraph (f) defines as derogatory information that an individual has an has “[d]eliberately misrepresented, 
falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or 
National Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral 
statements made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization, or proceedings conducted pursuant to §710.20 through §710.31.”  10 C.F.R. § 708.8(f).   

 
3 The individual was referred to the DOE psychologist for an opinion as to whether there were concerns meeting 

criteria (h) and/or (j), pertaining to mental illness and alcohol use, respectively.  Exhibit 6 at 1-2.  The DOE psychologist 
did not render a diagnosis that would constitute derogatory information under either criterion, and did not testify at the 
hearing in this matter.  Id. at 8-9. 

  
4 At the hearing, Counsel for the individual asked that I exclude from the record, as hearsay, statements 

attributed to the individual by the DOE psychologist’s report, in part because of a purported discrepancy between alleged 
statement that the individual misrepresented facts in the PSI in order to “look good,” and a statement by the DOE 
psychologist that the individual is “basically an honest person.”  Tr. at 8-10.  Counsel argued that, “without our ability to 
examine this witness,” the discrepancy could not be resolved.  Id. at 10.  I ruled that these statements would not be 
excluded from the record, Tr. at 11, noting that, as a general matter, hearsay is not, per se, excluded from the record of 
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The Notification Letter further cites, also under criterion (f), court records showing that the 
individual was arrested and charged with possession of controlled substance on June 20, 2003, but 
notes that he omitted this charge from a Questionnaire for National Security Positions (QNSP) he 
completed on May 19, 2011. Exhibit 1 at 1.  At the hearing, the individual did not deny that he 
omitted this charge from his QNSP, but testified that he was not arrested on this occasion, only 
issued a citation.  Tr. at 60-61.  Here, the record supports a finding that the individual was charged 
with possession of controlled substance on June 20, 2003, and that this charge was omitted from the 
individual’s QNSP, Exhibit 9, but does not support a finding that the individual was arrested on that 
date, as the evidence of the court records presented references only a charge, not an arrest.  Exhibit 7 
(page from OPM investigative report regarding court records).   

,  
B. Criterion (l)   

 
Under criterion (l),5 the Notification Letter lists a number of alleged charges brought against the 
individual, including one traffic violation in 2009, two in 2005, two in 2004, two in 2003, and one in 
2000.  Also cited are charges of possession of marijuana, possession of tobacco, DUI-metabolite, 
and counterfeit driver’s license on one occasion in 2004, and the 2003 charge of possession of 
controlled substance discussed above.  Finally, the Notification Letter alleges that, while serving in 
the U.S. military, the individual received an Article 92 under the Uniform Code of Military Justice 
(UCMJ) in 2006 after being cited for underage drinking and failure to obey a lawful order, and that 
in 2007 he received an Article 112A under the UCMJ and received a “Captain’s Mast” punishment 
after he failed a drug test while on active duty and holding an active security clearance, and 
subsequently received an “Other Than Honorable Discharge.”  Exhibit 1 at 2-3. 
 
In his hearing testimony, the individual affirmed the accuracy of the allegations cited in the 
Notification Letter under criterion (l). Tr. at 34.  There being no dispute at to these allegations, I find 
them to be valid.  The individual also testified that he cannot account for why he tested positive for a 
controlled substance, and had not used any controlled substance that would show up on a drug test.  
Tr. at 36-37.  I address this below is discussing whether the concern raised by the positive drug test 
has been resolved. 
 

C. The Security Concerns 
 
The allegations in the Notification Letter discussed above, adequately justify the DOE’s invocation 
of criteria (f) and (l), and raise significant security concerns.  Failure to provide truthful and candid 

                                                                                                                                                             
these proceedings, but rather accorded appropriate weight, such as in the case of the hearsay statements found in Office 
of Personnel Management (OPM) investigative reports that are routinely admitted into the record of Part 710 cases.  Id. at 
11-12.  I also noted that, at the pre-hearing conference in this matter, I offered to issue a subpoena for the testimony of 
the DOE Psychologist if the individual was disputing the veracity of the statements the psychologist made in his report.  
Id. at 11.  In response, Counsel for the individual neither requested a subpoena for the testimony of the DOE psychologist 
nor stated that it was disputing the factual accuracy of the relevant statements in his report.  Memorandum to File, Case 
No. PSH-12-0025 (June 4, 2012).  Finally, I do not find the “discrepancy” noted by Counsel for the individual when 
considering the following full statement of the DOE psychologist in his report:  “I believe that he is basically honest but 
has willfully misrepresented some facts due to wanting to enhance his chances of obtaining a clearance.”  Exhibit 6 at 7. 

 
5 Paragraph (l) defines as derogatory information that an individual has “[e]ngaged in any unusual conduct or is 

subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may 
cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 708.8(l). 
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answers during the security clearance process, of concern under criterion (f), demonstrates 
questionable judgment, lack of candor, dishonesty, and/or unwillingness to comply with rules and 
regulations. Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information, The White House (December 19, 2005) (Adjudicative Guidelines), Guideline E.  While 
the individual disputes that he intentionally misrepresented or omitted information in the QNSP or 
PSI, the allegations that I found above to be valid clearly are sufficient to raise a concern as to the 
individual’s intent.  Under criterion (l), the individual’s undisputed criminal activity creates doubt 
about his judgment, reliability and trustworthiness, as it calls into question a person's ability or 
willingness to comply with laws, rules and regulations.  Id. at Guideline J.   
 
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a hearing officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual a security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
regulations further instruct me to resolve any doubts concerning the individual’s eligibility for 
access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
For the reasons discussed below, I find that the valid concerns in this case raised under criterion (l) 
have been largely, if not completely, resolved.  However, there remain serious concerns, under 
criterion (f), regarding the individual’s responses in his QNSP and PSI, and it is for this reason 
primarily that I cannot find that the individual should be granted a security clearance at this time. 
 
First, there a number of factors that mitigate the concerns raised under criterion (l).  The individual 
was born in July 1985.  Exhibit 9 at 1.  Thus, the transgressions at issue took place when the 
individual was 15 (speeding ticket), 17 (speeding and possession of controlled substance), 18 
(possession of marijuana, possession of tobacco, DUI-metabolite, counterfeit driver’s license, 
driving an unsafe vehicle, no proof of insurance), 19 (careless driving, leaving scene of and failing to 
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report accident, speeding), 20 (underage drinking and failure to obey order), 21 (failed drug test and 
other than honorable discharge), and 23 or 24 (driving without registration). 
 
Applying the factors set forth at 10 C.F.R. § 710.7(c) cited above, while I note the frequency of the 
concerning conduct, particularly in the 2003 to 2005 period, I also must take into consideration the 
relatively young age of the individual (17 to 19 years old) when the activity of most frequency and 
concern took place.  By contrast, only one incident cited under criterion (l) (driving without 
registration) took place in the over five years since he was discharged from the military.   
 
The individual is now 27 years old.  He has a two-year-old daughter and is engaged to be married.  
His mother and fiancée testified persuasively at the hearing as to how the individual has matured, 
worked hard, is a good father, and primarily associates with other parents.  See, e.g., Tr. at 94, 100, 
106-107, 109.  Taking all of the above into account, I find that the concerns raised under criterion (l) 
have been, in large part, resolved. 
 
There remains, however, under criterion (l), the fact that the individual tested positive for an 
unspecified controlled substance in 2007.  While not denying this, the individual stated in his PSI 
and his interview with the DOE psychologist, and testified at the hearing, that he was tested again 
three or four days after the positive test, and the second time tested negative.  Id. at 37; Exhibit 6 
at 4; Exhibit 10 at 54.  In a letter submitted after the hearing, Counsel for the individual referenced a 
statement by the DOE psychologist in his report that “[r]esearch has indicated that up to 10% of 
[drug] tests can result in false positive findings.”  Letter from Counsel for individual to Steven 
Goering (July 10, 2012) (quoting Exhibit 6 at 8).  The letter asks that I consider that the individual 
“was forthright about his prior drug use and that no reason exists to believe he would not have 
admitted any use in the [military] if it were true.”  Id. 
 
First, the statement of the DOE psychologist cited by Counsel for the individual supports a finding 
that there is a very high likelihood (90% or greater), in the absence of evidence to the contrary, that 
the positive drug test revealed a controlled substance used by the individual, i.e., not a false positive. 
In this case, the evidence to the contrary is a negative test taken three days later and the individual’s 
assertion that he did not use a controlled substance.  The DOE psychologist concluded that 
“[b]ecause of his denial, the subsequent negative test, and the possibility of a false result, there is no 
compelling evidence that his marijuana has ever interfered with his work.”  Exhibit 6 at 8.   
 
The DOE psychologist made this statement, however, in the context of finding that the individual 
could not be diagnosed with Cannabis Dependence or Abuse.  It is reasonable to conclude that the 
DOE psychologist found that the likelihood that the individual used marijuana prior to his drug test 
was reduced (below 90%) to the point where the positive test was not “compelling” evidence of 
marijuana use, sufficient for a diagnosis made to a reasonable degree of medical certainty.  Yet, 
there is no statement in the DOE psychologist’s report reflecting an opinion that the individual likely 
did not use marijuana (or another controlled substance) prior to the test.   
 
Even if there were such a statement, the DOE psychologist’s opinion was based, in part, on the 
individual’s denial of use, and therefore the psychologist’s assessment of the credibility of that 
denial.  I cannot substitute that assessment for my own, which is less favorable.  In particular, as I 
discuss in more detail below, I disagree with the statement of Counsel for the individual that the 
individual has been “forthright about his prior drug use” and that he has no reason to deny his use of 
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a controlled substance while serving in the military.  Based on the evidence in the record and my 
assessment of the credibility of the individual’s denial, I find it more likely than not that the 
individual did, in fact, use a controlled substance prior to the positive drug test.  If he did, over five 
years has passed since his last use of any illegal drugs, which mitigates to an extent the concern 
raised by that use under criterion (l).  However, without knowledge of the circumstances of this most 
recent use, and a denial of use that I find to be not credible, I cannot find that the concerns raised in 
the Notification Letter under criterion (l) have been sufficiently resolved. 
 
In any case, there are, in my view, much more serious unresolved concerns in this case under 
criterion (f).  These concerns are based on allegations of very recent behavior, an intentional 
omission from a May 2011 QNSP and false statements in an August 2011 PSI, and these allegations 
bear directly on the trustworthiness and reliability of the individual in his dealings with the DOE. 
 
In his PSI, the individual stated that the last time he used marijuana was in 2003 or 2004.  Exhibit 10 
at 10.  Contradicting this statement is the individual’s response, on a QNSP completed on 
September 30, 2005, in connection with his enlistment in the military, that his last use of marijuana 
was on April 1, 2005.  Exhibit 8 at 8 (QNSP referred to in record by reference to its form number, 
SF-86).  I find this statement, against the interest of the individual and closer in time to his use of 
marijuana, to be the most reliable evidence of the date of his actual last use of the drug.  Thus, I also 
find the individual’s response in his August 2011 PSI to be false. 
 
Under criterion (f), however, a false statement in a PSI is considered derogatory only if made 
“[d]eliberately.”  10 C.F.R. § 708.8(f).  The individual testified that he was truthful in the PSI, and 
therefore clearly denies any deliberate falsification.  Id. at 30; see also Exhibit 2 at 2 (individual’s 
response to Notification Letter).  There is, however, evidence that the individual intentionally sought 
to minimize the extent of his marijuana use in reporting it to the DOE.   
 
First, there is the statement made by the individual to the DOE psychologist that he did not correctly 
report his last use of marijuana “because that is what would make him ‘look good.’”  Exhibit 6 at 3.  
Further, I note that, in his 2005 QNSP, the individual stated that he used marijuana from July 15, 
1999, to April 1, 2005, Exhibit 8 at 8, whereas in his 2011 QNSP he estimated that his use spanned 
only from February 2003 to March 2004.  Exhibit 9 at 9.  There is also the fact, discussed separately 
below, that the individual omitted from his 2011 QNSP that he was charged with possession of a 
controlled substance in June 2003.  Based on all of this evidence, and on my assessment of the 
credibility of his hearing testimony, I find it likely that the individual’s statement in the PSI 
regarding his last use of marijuana was not only false, but deliberately so. 
 
Similarly, I find that the individual deliberately made a false statement in the August 2011 PSI, 
when he denied that he had ever purchased a fake identification.  Exhibit 10 at 43-44.  The 
individual admitted at the hearing that he had, in fact, purchased a fake identification.  Tr. at 31.  
There is evidence of the individual’s intent, again, in the report of the DOE psychologist, which 
states that individual admitted that, at the PSI, he remembered purchasing a fake identification, but 
nonetheless denied doing so.  Exhibit 6 at 3.  At the hearing, the individual testified that he had more 
than one fake identification, including one that he purchased and one that he found, and that his 
denial in the PSI was with respect to the fake identification that he found.  Tr. at 29. 
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The individual admits that the first time he told the DOE that he had more than one fake 
identification was at the hearing in this matter, and has no explanation why he did not disclose this 
in response to the questions posed in the PSI.  Id. at 48, 51.  Aside from this, the individual’s account 
of having more than one fake identification, as an explanation for denying at the PSI that he had 
purchased one, strains logic and credulity, particularly in light of a plain reading of the relevant 
portion of the PSI transcript.  Exhibit 10 at 43-44. 
 
Finally, there is the individual’s omission of his June 2003 charge for possession of a controlled 
substance from his May 2011 QNSP.  The individual testified that when he “was filling out the 
questionnaire, I completely just forgot about it. It just slipped my mind.  It was just another traffic 
citation, because the marijuana ticket got dropped, so I just completely forgot about it until” it was 
brought up at the PSI.  Tr. at 33.  Even though this incident occurred nearly eight years before he 
completed the 2011 QNSP, I find it difficult, on its face, to believe that the individual forgot 
something as significant as the first time, and one of only two, that he was stopped by law 
enforcement while in the possession of marijuana.   
 
Further undermining the credibility of his hearing testimony are the individual’s statements in his 
PSI.  First, when asked about any “drug related contact with law enforcement authorities,” the 
individual reported only one.  Exhibit 10 at 20-21.  Later, and only after being asked specifically 
about an incident in 2003, the individual admitted that he received a “marijuana ticket” that year.  
Exhibit 10 at 29.  When asked why he did not report this charge in his 2011 QNSP or earlier in the 
PSI, he first stated it was because he “assumed all that was dropped.”  Id. at 30.  Pressed further, he 
responded that, because the charge occurred when he was under 18, he did not think it needed to be 
reported.  Id.  Neither of these two explanations is consistent with his statement at the hearing that 
the charge “slipped his mind.”  Because of the lack of a consistent explanation, and the inherent lack 
of credibility of the explanation that he settled on at the hearing, I find it more likely than not that 
the individual deliberately omitted this 2003 charge from his May 2011 QNSP. 
 
As to whether the concerns raised by the individual’s deliberate omission and false statements 
remain unresolved, hearing officers have generally taken into account a number of factors, including 
whether the individual came forward voluntarily to renounce his falsifications, the timing of the 
falsification, the length of time the falsehood was maintained, whether a pattern of falsification is 
evident, and the amount of time that has transpired since the individual’s admission.  Personnel 
Security Hearing, Case No. TSO-0307 (2007), and cases cited therein.6  None of these mitigating 
factors, nor any of those set forth in the relevant Adjudicative Guideline, Adjudicative Guidelines at 
Guideline E, apply in the present case.  Considering this, and the entirety of the record, including 
testimony attesting to the individual’s honesty and trustworthiness, see, e.g., Tr. at 86, 107-08, 114-
15, I must conclude that the very serious concerns raised under criterion (f) have not been resolved. 
Adjudicative Guidelines at Guideline E. 

 
V. CONCLUSION 

 
For the reasons set forth above, I conclude that the individual has not resolved the DOE’s security 
concerns under criteria (f) and (l). Therefore, the individual has not demonstrated that granting him 

                                                 
6 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  
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access authorization would not endanger the common defense and would be clearly consistent with 
the national interest. Accordingly, I find that the DOE should not grant the individual a security 
clearance at this time. Review of this decision by an Appeal Panel is available under the procedures 
set forth at 10 C.F.R. § 710.28. 
 

 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 7, 2012  



*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (“the Individual”), an 
employee at a DOE facility, to hold a Department of Energy (DOE) access authorization.1 This 
Decision will consider whether, based on the testimony and other evidence presented in this 
proceeding, the Individual’s suspended DOE access authorization should be restored. For the 
reasons detailed below, I find that the DOE should not restore the Individual’s access 
authorization at this time.  
 
I. BACKGROUND 
 
In October 2011, pursuant to an investigation, the Local Security Office obtained the 
Individual’s credit report. The credit report indicated that the Individual had a number of 
accounts either in collection or which were charged off. Exhibit (Ex.) 13 at 1-6. Consequently, 
the DOE facility’s Local Security Office (LSO) conducted a personnel security interview (PSI) 
with the Individual in January 2012. Ex. 19.  The 2012 PSI failed to resolve the security concerns 
due to the Individual’s excessive indebtedness. Consequently, the LSO, in a February 2012 
notification letter (Notification Letter) informed the Individual as to the derogatory information 
that raised security concerns under 10 C.F.R. § 710.8 (l) (Criterion L). Ex. 1. The Notification 
Letter also informed the Individual that his security clearance was suspended and that he was 
entitled to a hearing before a Hearing Officer in order to resolve the security concerns. Id.  

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 



- 2 - 
 

 
 
The Individual requested a hearing on this matter. At the hearing, the DOE counsel introduced 
23 exhibits into the record (Exs. 1-23). The Individual presented his own testimony, as well as 
the testimony of three co-workers. See Transcript of Hearing, Case No. PSH-12-0021 
(hereinafter cited as “Tr”). The Individual additionally submitted four exhibits (Exs. A-D) into 
the record. 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (Egan) 
(the “clearly consistent with the interests of national security” test indicates that “security 
clearance determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criterion L 
 

1. Failure to File Tax Returns and Delinquent Accounts  
 
The facts of this case are essentially undisputed. Tr. at 41-42, 54-56, 58-59, 67-70. During a 
1989 PSI, the Individual confirmed that he had filed for bankruptcy in 1980. Ex. 22 at 39-41. 
Later, the Individual, in a September 1999 “letter of interrogatory” (LOI) reported that he had 
filed a Chapter 13 bankruptcy in January 1999. Ex. 16. In two other PSIs, conducted in 2006 and 
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2008, the LSO informed the Individual as to DOE’s concerns regarding financial irresponsibility. 
The Individual assured the LSO interviewers that he would resolve various outstanding financial 
issues he was experiencing at the time of the PSIs. Ex. 21 at 134, 150-51; Ex. 20 at 48-49; Ex. 6 
at 3 
 
The Individual’s 2011 credit report revealed that the Individual had nine credit accounts that had 
defaulted into collection accounts totaling $22,392 as well as two credit accounts which had been 
charged off by the debt holders totaling $1,968. Ex. 13. In a Questionnaire for National Security 
Positions (QNSP) completed by the Individual in October 2011, the Individual admitted that he 
owed the Internal Revenue Service (IRS) $63,000 for delinquent federal income taxes for the 
years 2007 through 2010. Ex. 17 at 2. 
 
During the 2012 PSI, the Individual confirmed the debts outlined in the October 2011 credit 
report and QNSP. Ex. 19 at 91-111, 116-18, 120-23, 130-32, 213-14. Additionally, the 
Individual revealed that he had two automobiles which were repossessed for failure to make the 
required payments on a credit balance of totaling $17,031 for both automobiles. Ex. 19 at 143-
47. The Individual also revealed that, as of the date of the 2011 PSI, he had not made any 
payments on his tax debt since August 2011. Ex. 19 at 119. 
 
   2. The Associated Security Concerns  
 
Criterion L concerns circumstances tending to show that an individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Unwillingness to abide by rules and 
regulations, such as the requirement to file income tax returns, can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information. Adjudicative 
Guidelines Guideline F, ¶ 19(g); Personnel Security Hearing, Case No. TSO-1072 (October 17, 
2011). Additionally, failure to honor debts may indicate a questionable judgment and reliability. 
Adjudicative Guidelines Guideline F, ¶ 18; Personnel Security Hearing, Case No. PSH-12-0010 
(March 5, 2012). Given the information indicating that the Individual has a history of financial 
delinquencies and has failed to file federal tax income returns for a number of years, the LSO 
had sufficient grounds to invoke Criterion L. 
 
 B. Whether the Individual Has Mitigated the Security Concerns  
 
At the hearing, the Individual presented his own testimony and that of three co-workers to 
establish that he is now addressing his tax and financial problems and that he has consistently 
demonstrated good judgment and reliability. This testimony is summarized below. 
 
The Individual attributed his 1980 bankruptcy to expenses from his then-wife’s serious illness.2 
Tr. at 41, 44; see Ex. 21 at 6. The 1999 bankruptcy resulted from expenses arising from his 

                                                            
2 In a 2006 PSI, the Individual stated that this bankruptcy was caused, in part, from expenses arising from the 
divorce of his then-wife and financial obligations, such as child support, that resulted from the divorce. Ex. 21 at 6-
7. 
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daughter’s illness and excessive purchases made by his wife and daughter. These debts caused 
the Individual to file his 1999 bankruptcy.3 Tr. at 42-43; see Ex. 21 at 8. As for his current 
indebtedness, the Individual noted that in 2005 he was beginning to experience financial 
difficulties. Tr. at 47, 67. This financial difficulty was aggravated by the Individual’s intermittent 
financially support of a number of his family members - his daughter and her husband and 
children, the Individual’s son and his children beginning in 2007. Tr. at 44-45, 49. As many as 
10 family members have lived in the Individual’s house at times from 2007 through 2009. Tr. at 
45-46, 49. During this time, the Individual was also paying his daughter’s medical expenses. Tr. 
at 47-49. Additionally, unknown to the Individual until recently, his wife was diverting money to 
pay for her gambling expenses.4 Tr. at 49, 63.  
 
Because of the Individual’s financial difficulties, including his daughter’s medical expenses, the 
Individual cashed in his retirement plan savings, when offered the opportunity following a 
change of employment in 2008. Tr. at 47, 69. Because of the tax liability from the cashing-in of 
his retirement plan, the Individual incurred a large tax liability in 2008 which he was unable to 
pay.5 Tr. at 47, 69-71, 75-77. As for his failure to file his tax returns in 2007 and 2009, the 
Individual testified that he gave his wife money to pay the expected taxes for those years but she 
did not file the returns. Tr. at 69-70. The Individual delayed addressing the problem, in part, 
because of his realization that he could not pay the accumulated back taxes. Tr. at 71-72, 75. In 
April 2012, the Individual testified that he employed a firm to resolve his tax problems.6 Tr. at 
50-52; Ex. A, B, C. The Individual has now filed tax returns for each of the years in question. Tr. 
at 69. With regard to his potential tax liability, the Individual believes that, with penalties, his 
liability might be as much as $80,000. Tr. at 55. The firm representing him before the Internal 
Revenue Service (IRS) has informed him that it will negotiate a payment plan with the IRS to 
resolve his tax liability. Tr. at 57; Ex. C.  
 
The Individual testified that, in May 2012, he employed another firm to negotiate with his 
current creditors. The firm is trying to resolve these debts by establishing a regular payment plan 
for his creditors. Tr. at 57, 60-62. The Individual did not try to seek professional help sooner 
because he attempted to work out his financial problems with his wife with professional 
counseling. Tr. at 64.  
 
The co-workers testified as to the Individual’s excellent work record and the fact that the 
Individual did not have any disciplinary actions taken against him as an employee. Tr. at 12, 26, 
31. The co-workers also testified as to the Individual’s good character. Tr. at 14, 25, 36. Further, 

                                                            
3 The Individual, in a 2006 PSI, stated that his 1999 bankruptcy also originated from his wife’s and daughter’s 
excessive spending. Ex. 21 at 8. 
  
4 As of the time of the hearing, the Individual is in the process of divorcing his wife. Tr. at 62, 74; Ex. D.  
 
5 The Individual also testified that he had requested his former employer withhold money for the retirement account 
to pay taxes. Tr. at 72. However, the Individual did not take into account his regular employment income and so he 
did not have sufficient funds to pay the tax liability. Tr. at 72. 
 
6 In February 2012 the Individual contacted another firm to help him resolve his tax difficulties but eventually 
decided that he could not afford the firm’s fees. Tr. at 74. 
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the co-workers believed that the Individual’s judgment and reliability were excellent. Tr. at 14, 
25, 35-36.  
 
In deciding whether an individual has mitigated the security concerns associated with his 
financial issues and failure to file taxes, a Hearing Officer must consider all relevant factors 
having a bearing on an individual’s fitness to obtain or retain a security clearance. See 10 C.F.R. 
§ 710.7(c). According to the Adjudicative Guidelines, among the factors that may serve to 
mitigate security concerns raised by an individual’s financial problems or his failure to file 
required tax returns, are that the conduct happened long ago or was infrequent; the financial 
problems were largely beyond the person’s control and the individual acted responsibly under 
the circumstances; or that an individual has initiated a good faith effort to repay his or her 
outstanding creditors. Adjudicative Guidelines, Guideline F, ¶ 20; see Personnel Security 
Hearing, Case No. TSO-0971 (March 1, 2011) (individual filed tax returns once he received 
necessary information from bankruptcy trustee); Personnel Security Hearing, Case No. TSO-
1072 (October 17, 2011). 
 
I find, as mitigation, that the Individual has taken initial steps to resolve his financial problems 
with the employment of two firms to negotiate with his creditors and create a payment plan to 
resolve his debts and tax liability. Further, the testimony indicates that the Individual is a capable 
worker. Nonetheless, after examining all of the testimony and other evidence presented in this 
case I cannot find that the Individual has resolved the security concerns raised by his financial 
indebtedness and his failure to file tax returns. 
 
At the hearing, the Individual has attributed many causes to his financial problems over the years 
– illness of family members, the need to support a significant number of family members, his 
wife and daughter’s excessive spending and his wife’s diversion of money for gambling. 
Nonetheless, I find that the Individual’s failure to effectively monitor his finances for significant 
periods of time and his failure to take prompt measures to address financial concerns are key 
factors that have resulted in bankruptcies in 1980 and 1999 and his current financial difficulties. 
See Tr. at 75-76 (Individual’s work hours and long commute prevented financial discussions 
with his family); Tr. at 70 (Individual failed to monitor incoming mail); Ex. 20 at 40, 43 
(Individual admitting that in regard to financial matters, he should have been “more aware” and 
was “probably not paying attention as I should”). Despite his testimony that he knew about his 
family’s current financial problems in 2005, the Individual did not undertake effective steps to 
address his financial problems until 2012. Tr. at 64. I also note that the Individual admitted at the 
hearing that he has at times assumed financial burdens when he was under financial stress and 
for which he had no legal responsibility to do so. Tr. at 92. The Individual’s failure to balance his 
financial commitments with his own financial resources also contributes to the security concerns 
raised by his current financial situation.  
 
The Individual’s lack of judgment regarding financial issues is highlighted by the fact that the 
Individual was informed in two separate PSIs (conducted in 2006 and 2008) as to the DOE’s 
concern with his financial indebtedness. Tr. at 80; Ex. 21 at 150-51; Ex. 20 at 48-49; Ex. 6 at 3. 
Despite commitments to resolve his financial situation made in the 2006 and 2008 PSIs, the 
Individual did not fulfill his intention to resolve his debts. Ex. 21 at 134.  
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These significant concerns have not been resolved by the Individual’s very recent and 
preliminary attempts to address his financial problems. Further, the Individual has not 
demonstrated a recent period of successful financial management. Given the Individual’s 
significant history of financial problems, his lack of a demonstrated period of successful 
financial management, and the preliminary stage of his attempts to resolve his debts, I cannot 
find that the security concerns raised by his indebtedness have been resolved. 
 
I also find that the Individual has not resolved the security concern raised by his failure to file 
federal tax returns. The Individual has demonstrated several mitigating factors on his behalf – his 
employment of a firm to negotiate with the IRS, his attempts to establish a payment plan with the 
IRS, and his filing of the tax returns in question. However, even if I were to accept the 
Individual’s assertion that his wife was responsible for failing to file several of the returns in 
question, the significant number of years where tax returns were not filed lead me to conclude 
that the Individual failed to exercise reasonable supervision as to his legal obligation to file 
federal tax returns. Further, the Individual exercised a significant lack of judgment in not 
addressing his 2008 tax liability immediately. The Individual has not yet begun a payment plan 
to pay off his back taxes and the exact amount of his tax liability has not yet been established. 
Given the factors outlined above, I cannot conclude that, as of the date of the hearing, the 
Individual has provided sufficient mitigation to resolve the concerns raised by the failure to file 
timely federal income tax returns from 2007 through 2010. 
 
The record indicates that the Individual is a dedicated employee who performs his job 
responsibilities well. Nonetheless, the Individual has only recently begun to remedy his tax 
issues and to address his financial problems. Absent a longer period where the Individual 
demonstrates compliance with his federal tax and financial responsibilities, I cannot find, as of 
the date of the hearing, that the Criterion L concerns have been resolved. See Personnel Security 
Hearing, Case No. PSH-12-0044 (July 20, 2012) (despite individual’s excellent work, 
individual’s recent repeated failure to file tax returns and resolve his financial indebtedness 
requires non-restoration of clearance).  
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criterion L of the 
Part 710 regulations. I also find that the Individual has not presented sufficient information to 
resolve the concerns raised by the Criterion L derogatory information. Therefore, I cannot 
conclude that restoring the Individual’s suspended access authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.” 
10 C.F.R. § 710.7(a). Accordingly, I find that the DOE should not restore the Individual’s 
suspended access authorization at this time.  
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The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date:  August 12, 2012   



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Hearing Officer Decision 

_______________ 
 
Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should restore the Individual’s access authorization.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor in a position requiring him to hold a DOE 
access authorization.  DOE Ex. 3.  In December 2010, while on disability leave due to a medical 
condition, the Individual voluntarily entered an inpatient substance abuse facility to receive 
treatment for alcohol dependence.  DOE Ex. 8.  The Individual reported his treatment to his 
management, who in turn informed the Local Security Office (LSO).  DOE Ex. 10 at 8-9.  This 
potentially derogatory information prompted a March 2011 Personnel Security Interview (PSI).  
DOE Ex. 10.  After the PSI, the LSO referred the Individual to a DOE consultant-psychiatrist 
(“the DOE psychiatrist”) for an evaluation.  The DOE psychiatrist evaluated the Individual in 
August 2011 and issued a report.  DOE Exs. 4, 5.  After reviewing the Individual’s personnel 
security file, the LSO informed the Individual in an October 2011 Notification Letter that there 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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existed derogatory information that raised security concerns under 10 C.F.R. § 710.8 (h) and (j) 
(Criteria H and J, respectively).  See Notification Letter, October 14, 2011.  The Notification 
Letter also informed the Individual that he was entitled to a hearing before a Hearing Officer in 
order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced ten exhibits into the record (DOE Exs. 1-10) and presented the 
testimony of one witness, the DOE psychiatrist.  The Individual presented his own testimony, as 
well as the testimony of six witnesses: his girlfriend, his father, his mother, his stepfather, his 
brother, and his supervisor.  See Transcript of Hearing, Case No. PSH-11-0031 (hereinafter cited 
as “Tr.”). 2 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 

                                                            
2 After the hearing in this matter, but prior to the issuance of this Decision, the LSO issued a Security Termination 
Statement regarding the Individual, which indicated that the Individual’s employment with the DOE contractor had 
ended and, therefore, he no longer required DOE access authorization.  Based on that Security Termination 
Statement, I dismissed the Individual’s administrative review proceeding (designated as OHA case number PSH-11-
0031), terminating the administrative review process without a final decision regarding the Individual’s eligibility 
for access authorization, pursuant to 10 C.F.R. § 710.33.  In a subsequent letter, the LSO informed OHA that the 
Security Termination Statement pertaining to the Individual resulted from an administrative error.  The LSO 
requested that the Individual’s administrative review proceeding be reinstated and that a Hearing Officer’s Decision 
be issued regarding his eligibility for DOE access authorization.  Accordingly, OHA reinstated the Individual’s 
administrative review proceeding, and designated the case as OHA case number PSH-12-0029.  The record of PSH-
12-0029 is comprised of the entire record of PSH-11-0031, including all submissions filed by the parties and the 
transcript of the hearing.   



- 3 - 
 

and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria H and J 
 

1. The Individual’s Alcohol Use and Related Facts  
 
The Individual began drinking alcohol socially while in high school.  DOE Ex. 4 at 10.  During 
college, the Individual initially consumed alcohol infrequently, and generally not to intoxication.  
Id.  The Individual got married while in college.  Id.  During the first few years of his marriage, 
the Individual consumed alcohol about once per week, usually drinking a beer with dinner at 
home.  Id.  The Individual’s alcohol consumption slowly increased over time to ten to twelve 
drinks per week.  Id.  Following his separation from his wife in December 2009, the Individual’s 
drinking increased significantly.  Id.  Until approximately March 2010, the Individual drank 
three to six beers at home every evening.  Id.  In March 2010, the Individual moved to a new 
home located across the street from a bar.  Id.  From March 2010 to October 2010, the Individual 
frequented that bar five to seven nights per week, drinking one beer each night.  Id.  The 
Individual’s preexisting medical condition worsened, and the Individual left work for a period of 
time on disability leave.  Id. at 10-11.  The Individual’s doctors warned him against consuming 
alcohol because of his condition.  Id. at 11.  Nevertheless, because he had nothing to do while 
home on disability leave, the Individual began drinking again.  Id.  At that point, the Individual’s 
daily alcohol consumption increased substantially.  He generally began drinking around noon 
and continued to drink until bedtime.  Id. 
 
In November 2010, the Individual recognized that he needed to stop drinking.  He realized that 
his alcohol consumption was severely impacting his health and his personal relationships.  Id.  
The Individual stopped drinking at the end of November 2010 and, after consulting with his 
counselor3 and his family, agreed to enter an inpatient substance abuse treatment program.  Id.; 
see also DOE Ex. 8 (treatment program records).  The Individual remained at the treatment 
facility for 29 days, during which he attended group counseling sessions and daily Alcoholics 
Anonymous (AA) meetings.  Id.  
 
As noted above, the Individual was evaluated by the DOE psychiatrist in August 2011.  
Following the evaluation, the DOE psychiatrist diagnosed the Individual with Alcohol 
Dependence, with Physiological Dependence, in Early Partial Remission.  DOE Ex. 4 at 16.  
Despite the Individual’s participation in inpatient substance abuse treatment, and seven months 
of purported abstinence from alcohol, the DOE psychiatrist noted that the Individual’s insight 
regarding his alcohol problem was “quite limited.”  Id.  She further opined that the Individual did 
not demonstrate adequate evidence of rehabilitation and reformation.  Id.   The DOE psychiatrist 
concluded that in order to demonstrate adequate evidence of rehabilitation and reformation, the 
                                                            
3 The Individual had been seeing a counselor for issues unrelated to his alcohol use.  Tr. at 119. 
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Individual should remain completely abstinent from alcohol for a minimum of one year, if he 
also attends AA meetings twice per week and works with an AA sponsor, or a minimum or two 
years if he chooses not to participate in AA.  Id. at 16-17.  In an addendum to her report, the 
DOE psychiatrist noted that the Individual tested positive for alcohol on a urinalysis test 
administered to him on the day of his interview with her, despite his contention that he consumed 
his last alcoholic drink in February 2011.  DOE Ex. 5.   
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  It is well-established that excessive use of alcohol raises security concerns because 
“excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  Adjudicative Guidelines, Guideline G, ¶ 21.  See also Personnel Security 
Hearing, Case No. TSO-0678 (2008).4  In light of the DOE psychiatrist’s determination that the 
Individual met the criteria for Alcohol Dependence, a condition which causes or may cause a 
significant defect in her judgment and reliability, the LSO properly invoked Criteria H and J.  
 
B. Whether the Individual Has Mitigated the Security Concerns  
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his or her … issues of alcohol abuse, provides 
evidence of actions taken to overcome this problem, and has established a pattern of abstinence 
(if alcohol dependent) or responsible use (if an alcohol abuser),” and that “the individual has 
successfully completed inpatient or outpatient counseling or rehabilitation along with any 
required aftercare, has demonstrated a clear and established pattern of modified consumption or 
abstinence in accordance with treatment recommendations such as participation in meetings of 
Alcoholics Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a staff member of 
a recognized alcohol treatment program.”  Adjudicative Guidelines, Guideline G, ¶ 23.   
 
At the hearing, the Individual testified candidly regarding his past alcohol consumption and the 
effects that alcohol had on his life.  The Individual acknowledged that he began drinking heavily 
following his divorce, despite knowing that doing so negatively impacted his health.  Tr. at 115.  
According to the Individual, he very quickly became a “barely functional alcoholic.”  Id.  He 
stated that he felt “physically terrible” all the time, but it did not occur to him to stop drinking.  
Tr. at 118-19.  The Individual ultimately decided to seek treatment for his alcohol problem after 
being encouraged to do so by his counselor and his parents.  Tr. at 119.  The Individual did not 

                                                            
4 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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find the treatment program that he attended to be particularly useful.  Tr. at 113-14.  He believed 
the program was designed for much younger individuals.  Tr. at 114.  He did, however, find that 
the participating in the program helped him recognize that he had a problem with alcohol that he 
needed to address.  Id.   
 
After returning home from the treatment program, the Individual attended AA meetings regularly 
for approximately one month.  Tr. at 124.  After the first month, his attendance became more 
sporadic.  The Individual did not believe he needed to attend AA meetings regularly; rather, he 
chose to attend meetings when he felt he was in danger of drinking again.  Tr. at 124-25.  For 
example, the Individual had more free time after the suspension of his security clearance and 
found that he was thinking about drinking again.  Tr. at 125-26.  He recognized that those 
thoughts were “destructive” and began attending AA meetings regularly to help him maintain his 
sobriety.  Tr. at 126.  The Individual has also identified an AA member that he intends to ask to 
be his sponsor.  Tr. at 125.   
 
The Individual had his last knowing consumption of alcohol in February 2011, at a birthday 
party thrown for him by his new girlfriend and her family.  Tr. at 121.  He was given a bottle of 
liquor as a gift, and everyone drank a shot of the liquor.  Tr. at 123.  He knew at the time that he 
should not have consumed the alcohol, and he immediately regretted drinking it.  Id.  He has not 
knowingly had any alcohol since that time.  Id.  Regarding his positive urinalysis test following 
his interview with the DOE psychiatrist, the Individual adamantly maintained that he did not 
knowingly consume alcohol in August 2011, but realized after the positive urinalysis that he had, 
in fact, consumed alcohol.  Tr. at 128-29, 150-52.  The Individual’s girlfriend corroborated his 
testimony and, as discussed below, the DOE psychiatrist agreed that the unknowing consumption 
reported by the Individual, coupled with his medical condition, explained the positive test.  Tr. at 
52, 168-72.  
 
The Individual recognizes that he cannot drink in moderation and he intends to remain abstinent 
in the future.  Tr. at 135, 143.  In order to ensure that he is accountable for his actions, the 
Individual has an agreement with his doctor that he be subject to alcohol screenings prior to each 
appointment with her every few months.5  Tr. at 128.  The Individual also intends to continue 
attending AA meetings for the foreseeable future.  Tr. at 130-31, 157-58.  The Individual also 
has a strong support system in place to help him maintain his abstinence.  For example, the 
Individual is in a stable relationship with his girlfriend and is planning to get married in the near 
future.  Tr. at 143.  His girlfriend has attended AA meetings with him in order to support his 
abstinence.  Tr. at 42, 126.  She also no longer drinks alcohol, and she and the Individual do not 
keep any alcohol in their home.  Tr. at 40, 51, 159-60.  The Individual’s father has been in AA 
and maintained abstinence for over 25 years and is a source of support and advice for the 
Individual.  Tr. at 97, 141.  The Individual’s mother and stepfather have also taken an active 
interest in the Individual’s recovery from alcohol dependence.  Tr. at 62-71, 83-91. They moved 
from their home in a different state to the Individual’s state for approximately six months to 
provide support and assistance during his recovery.  Tr. at 62.  The Individual’s stepfather 

                                                            
5 The Individual tested positive for alcohol on one of the screenings, which took place the day after he was 
administered a urinalysis test in connection with his evaluation with the DOE Psychiatrist on which he tested 
positive for alcohol.  The other screenings were negative for alcohol.  Tr. at 161; see also DOE Ex. 7.   



- 6 - 
 

accompanied the Individual to the treatment facility when he enrolled in the substance abuse 
program.  Tr. at 62, 138.   
 
The Individual’s testimony regarding his abstinence, his treatment, and his AA attendance was 
corroborated by his girlfriend, his brother, and his parents.  Tr. at 44-47  The Individual’s 
girlfriend stated that in February 2011, she was unaware that the Individual was in recovery from 
an alcohol problem and the drinks “may have been pushed on him.”  Tr. at 38.  However, since 
she became aware that he had an alcohol problem and that alcohol negatively impacts his 
medical condition, she is very supportive of his abstinence.  Tr. at 40.  She usually attends AA 
meetings with him several times per week.  Tr. at 44.  The Individual’s girlfriend has observed 
the Individual during his AA meetings. She stated that it is “a really good crowd” and the 
Individual actively participates in the meetings.  Tr. at 44.  The Individual’s brother indicated 
that he sees the Individual fairly regularly and he has not seen the Individual drink since seeking 
treatment for his alcohol use.  Tr. at 21.  He noted that the Individual’s health and mental state 
had greatly improved since the Individual stopped drinking.  Tr. at 21-22.  The Individual has 
made clear to his brother that he cannot drink in the future because of his medical condition, and 
the Individual’s brother believes the Individual intends to remain abstinent in the future.  Tr. at 
22-23.  The Individual’s parents stated that the Individual had a serious alcohol problem, 
stemming primarily from his divorce, but he sought treatment and no longer drinks.  Tr. at 60, 
68, 84, 90, 96, 108.  They noted that the Individual is doing much better, both mentally and 
physically.  Tr. at 76, 90, 101. They also confirmed that he is committed to remaining abstinent 
in the future and has a strong support system to help him attain that goal.  Tr. at 69-70, 90, 104-
05. 
 
After listening to the hearing testimony, the DOE psychiatrist did not change her diagnosis of 
alcohol dependence.  Tr. at 163-64.  As to the Individual’s prognosis, the DOE psychiatrist cited 
several positive factors.  As an initial matter, the DOE psychiatrist discussed the Individual’s 
positive result on the urinalysis test he was administered following his evaluation with her.  Tr. at 
168-72.  According to the DOE psychiatrist, when she informed the Individual that he tested 
positive for alcohol, he was shocked and “very emotional,” and she believed his reaction was 
genuine.  Tr. at 168-69.  A passing statement by the Individual at the hearing – that he ate an 
apple and drank cranberry juice each morning for breakfast – confirmed the DOE psychiatrist’s 
belief that the Individual did not knowingly ingest alcohol in August 2011.  Tr. at 169-70; see 
also Tr. at 129 (The Individual believed it “more than likely [that he] was drinking cranberry and 
vodka every morning with [his] morning apple.”). The DOE psychiatrist explained that when 
individuals ingest large amounts of sugar, the sugar gets metabolized and converted into some 
form of alcohol.  Tr. at 170.  She stated that the fact that the Individual already had compromised 
liver function due to his medical condition, combined with the daily intake of the sugar contained 
in an apple and fruit juice, together with the small amount of alcohol that was mixed in with the 
juice without the Individual’s knowledge, was likely enough to cause the positive result on the 
alcohol screening.  Tr. at 170-71.  Therefore, at the hearing, the DOE psychiatrist was convinced 
that the Individual’s last knowing consumption of an alcoholic drink occurred in February 2011, 
approximately one year before the hearing.  Tr. at 172. 
 
In addition to the Individual’s one year of abstinence, the DOE psychiatrist cited as a positive 
factor the Individual’s growing insight into his alcohol dependence.  Tr. at 173.  She stated that 
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the Individual had indicated during their interview that he would not hesitate to go to AA 
meetings on a regular basis if he felt like he was in danger of drinking again and, based on the 
testimony, he did resume his participation in AA when he needed the additional support.  Id.; Tr. 
at 178-79.  The DOE psychiatrist was also impressed by the Individual’s support system.  Tr. at 
172.  She noted that the Individual’s girlfriend and family “were not enablers,” and were “well 
informed about the disease of alcoholism [and] the risk of relapse,” and, therefore, were a strong 
support system for the Individual.  Id.  Finally, the DOE psychiatrist noted that the stressors that 
contributed to the Individual’s excessive use of alcohol – his divorce and his medical issues – are 
mostly resolved.  Id.  Based on these factors, the DOE psychiatrist concluded that the Individual 
has made significant progress in the year since his last drink.  Tr. at 174.  Therefore, she opined 
that the Individual was rehabilitated and reformed from alcohol dependence, and she concluded 
that his risk of relapse was “low.”  Id. 
 
After considering the hearing testimony and evaluating the record as a whole, I find that the 
Individual has mitigated the security concerns raised by his consumption of alcohol.  The 
Individual admitted himself to an inpatient treatment program to address his problem with 
alcohol.  He has developed extraordinary insight into the problems caused by his past use of 
alcohol, particularly in terms of the effects of alcohol on his health.  He has been abstinent from 
alcohol for one year as of the date of the hearing and intends to remain abstinent indefinitely.  In 
addition, the Individual resumed regular participation in AA program and has the support of his 
girlfriend who regularly attends AA meetings with him.  He also has a very involved and well-
educated support system in his girlfriend and family.  Finally, the DOE psychiatrist believes that 
the Individual is unlikely to relapse in the future.  Given these factors, I find that the Individual 
no longer consumes alcohol, and has demonstrated adequate evidence of rehabilitation and 
reformation.  Accordingly, I conclude that the Individual has mitigated the Criteria H and J 
concerns cited in the Notification Letter.  See, e.g., Personnel Security Hearing, Case No., TSO-
0963 (2011) (individual who engaged in treatment and eleven months of abstinence 
demonstrated low risk of relapse); Personnel Security Hearing, Case No. TSO-0559 (2007) 
(concerns raised by alcohol use mitigated by individual’s seven months of abstinence, 
commitment to abstinence, participation in AA, Personnel Security Hearing, Case No. TSO-
0768 (2009) (concerns raised by individual’s alcohol use mitigated where psychiatrists agreed 
that risk of relapse was low). 
   
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H and J of the 
Part 710 regulations.  I also find that the Individual has presented sufficient information to fully 
resolve those concerns.  Therefore, I conclude that restoring the Individual’s suspended access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should restore the Individual’s suspended access authorization.   
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The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: May 3, 2012 
 
 

 



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be
referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website
located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the
case number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from
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United States Department of Energy
Office of Hearings and Appeals

In the Matter of Personnel Security Hearing )
                                                 )
Filing Date: April 5, 2012                   ) Case No.: PSH-12-0031

)
____________________________________)

                                                          Issued: July 17, 10012   
______________

Decision and Order
 _______________

Robert B. Palmer, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”)
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” 1 For the reasons set forth below, I conclude that the individual’s security clearance
should  be restored. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a
security clearance in connection with that employment. After undergoing a period of turmoil in her
relationships with her now ex-husband and their children, on October 23, 2011, the individual took
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four hydrocodone tablets that had been prescribed to her father and swallowed them. After obtaining
the pills but before swallowing them, she called several people and indicated to them that she was
going to commit suicide. At least one of those people called the local police, and the individual was
taken first to a local hospital, and then to a local mental health facility. After it was determined that
she was not a danger to herself or to others, she was released the next day with instructions to see
a local therapist. 

Upon learning of this incident, the local security office (LSO) initiated an investigation. As part of
this investigation, LSO summoned the individual for an interview with a personnel security
specialist in December 2011. After this Personnel Security Interview (PSI) failed to successfully
address the LSO’s security concerns, the individual was referred to a local psychologist (hereinafter
referred to as “the DOE psychologist”) for an agency-sponsored evaluation. The LSO reviewed the
DOE psychologist’s written report, the transcript of the PSI, and the rest of the individual’s
personnel security file, and determined that derogatory information existed that cast into doubt the
individual’s eligibility for access authorization. They informed the individual of this determination
in a letter that set forth the DOE’s security concerns and the reasons for those concerns. I will
hereinafter refer to this letter as the Notification Letter. The Notification Letter also informed the
individual that she was entitled to a hearing before a Hearing Officer in order to resolve the
substantial doubt concerning her eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of
Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced five exhibits
into the record of this proceeding. The individual introduced eight exhibits and presented the
testimony of five witnesses at the hearing, in addition to testifying herself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY CONCERNS

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to Title 50 of the United States Code, section 435c (hereinafter referred to as “the Bond
Amendment”), and paragraph (k) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8.     

The Bond Amendment prohibits a federal agency from granting or renewing a security clearance
for a person who is an unlawful user of a controlled substance or an addict. Under criterion (k),
information is derogatory if it indicates that the individual has “sold, transferred, possessed, used,
or experimented with a . . . substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine,
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amphetamines, . . . etc.) except as prescribed or administered by a physician” or otherwise
authorized by federal law. As support for its invocation of both of these provisions, the Letter cites
the individual’s statements during her PSI, in which she admitted taking hydrocodone, a controlled
substance, that was prescribed to her father, even though she knew her actions to be illegal. 

This derogatory information adequately justifies the DOE’s invocation of the Bond Amendment and
criterion (k), and raises significant security concerns. Illegal drug usage can raise questions about
an individual’s reliability and trustworthiness, both because such usage may impair judgement and
because it raises questions about a person’s ability or willingness to comply with laws, rules, and
regulations.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to
Classified Information, The White House (December 19, 2005), Guideline H (Adjudicative
Guidelines).    

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting or restoring a security clearance
would compromise national security concerns. Specifically, the regulations compel me to consider
the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the
conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other
relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting or restoring access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).
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3 The DOE psychologist also concluded that the individual does not suffer from any other illness or
mental condition that could cause a serious defect in her judgement or reliability. Her ingestion of
the four hydrocodone tablets “was an impulsive and manipulative action that had no chance of
causing her death,” DOE Ex. 4 at 3, and “appears to have been primarily motivated to make an
impact on others rather than a genuine attempt to die.” DOE Ex. 4 at 5. The DOE psychologist
agreed with the diagnosis of Adjustment Reaction with Depressed Mood given to the individual by
the local mental health facility on the day of her discharge, but added that the emotional instability
and poor judgement that she demonstrated in taking the pills were not likely to continue.
Consequently, she concluded that this condition was not one that would cause serious defects in the
individual’s judgement or reliability in the future. Id.    

IV. FINDINGS OF FACT AND ANALYSIS

Based on the record in this matter, I find that the individual is not an “addict” or an unlawful user
of a controlled substance within the meaning of the Bond Amendment. I also find that the individual
has mitigated the DOE’s security concerns under criterion (k). My reasons for these conclusions are
set forth below.

The Bond Amendment incorporates by reference the definition of “addict” set forth at
21 U.S.C. § 802. As so defined, “addict” refers to a person “who habitually uses any narcotic drug
so as to endanger the public morals, health, safety, or welfare, or who is so far addicted to the use
of narcotic drugs as to have lost the power of self-control with reference to his addiction.” The
individual clearly does not meet this definition. As an initial matter, she is not an habitual user of
hydrocodone or any other controlled substance. As I shall discuss in greater detail below, the usage
was an isolated incident that is unlikely to be repeated. Furthermore, both of the mental health
professionals who have examined the individual opined that she does not suffer from a substance
use disorder. 

In her report, the DOE psychologist concluded that the individual does not suffer from substance
abuse or dependence. DOE Exhibit (DOE Ex.) 4 at 2. She further stated that the individual’s
behavior “does not reflect a clinical pathology” and “is unlikely to ever occur again.” Id. at 4. 3 The
individual’s therapist, who is also a licensed substance abuse counselor, testified that, based on her
interview with the individual and the results of two diagnostic tests that she administered (the
Substance Abuse Subtle Screening Inventory and the Drug Abuse Screening Test), she also
concluded that the individual does not suffer from a substance use disorder. Hearing Transcript (Tr.)
at 50-51. I therefore find that the individual is not an “addict” as that term is used in the Bond
amendment.
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In contrast to the term “addict,” the Bond Amendment does not define “unlawful user of a controlled
substance.” However, because the usage was an isolated event that is unlikely to recur, the
individual no longer falls within the parameters of any reasonable definition of that term. 

The individual indicated at the hearing that, other than the incident at issue here, she has never used
illegal drugs or misused prescription drugs. Tr. at 27-28. Her testimony in this regard was supported
by that of her current husband, her therapist, a co-worker and two friends. Tr. at 19, 49, 62, 68, 79.
She also submitted the results of random drug screenings administered by her employer in March
2010 and May 2011. Both tests were negative for illegal or unprescribed drugs. See Individual’s
Exhibit D. 

My conclusion that the incident is unlikely to recur is based on the unique circumstance that it was
a suicide gesture, not a usage for recreational purposes, and that the individual has undergone
therapy designed to assist her in handling the stressors that led to the incident in a more constructive
manner. At the hearing, the individual testified about the events that led up to her ingestion of the
four hydrocodone tablets. She said that her eldest son, a 17 year-old who had been an honor student
and an interscholastic athlete, became “argumentative,” and started making really bad choices. Tr.
at 29. He began staying out late at night and cutting classes. Id. He also moved out of the
individual’s residence and moved in with his 19 year-old girlfriend. DOE Ex. 4 at 2. A younger son,
a high school freshman, got suspended from school for a week and was thrown off the football team.
Tr. at 29. Then, the night before the incident in question, the younger son called his paternal
grandmother, who resides in another state, and complained about his situation, including the
individual and her rules. Tr. at 30. According to the individual, the grandmother invited the younger
son to come live with her, without consulting with the individual. DOE Ex. 4 at 3. During the
following afternoon, the individual’s older son drove to the individual’s residence and left with the
younger son. The individual assumed that he was taking the younger son to his grandmother’s house.
Id. At this point, the individual felt that she had lost control and that her sons were making poor
choices, and this “terrified” her. Tr. at 30. She telephoned her father, told him that she had injured
her back doing yard work, and got the pills from him that she would ingest later that day. Tr. at 32.

It is apparent that the individual’s act was triggered by conflict between herself and her sons, and
her need to exercise some level of control in the face of that conflict. The individual and her
therapist testified that these were among the issues that the two of them have addressed during their
sessions. The individual testified that her therapy has helped her “figure out [that] sometimes you
can’t control every situation,” and that sometimes “you have to let it unfold the way it’s intended
to unfold and hope for the best.” Tr. at 26. She added that counseling has been “eye-opening,” and
has given her “better coping skills,” and that being in control is not as important to her as it once
was. Tr. at 38. 
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The individual’s therapist also testified about her counseling sessions with the individual. She stated
that her goals going into therapy were to (i) look at how the individual deals with highly emotional
issues and to help her develop better skills for managing strong emotions, (ii) help the individual
develop better communication skills, particularly with her family members, (iii) examine the
individual’s relationships with her sons and how they became so emotionally charged, (iv) help the
individual learn some of the skills and principles of authoritative parenting, and (v) to help her
develop and use better self-care techniques. Tr. at 48. According to the therapist, at this point in the
individual’s counseling, they have accomplished approximately eighty percent of these goals. Since
beginning therapy, the individual has learned 

to reflect on her behavior with less defensiveness . . . .She’s able to identify ways to
cope with strong emotions, and she’s utilizing those strategies. She’s able to
understand and depersonalize her son’s behavior, so now it isn’t all about her, it’s
about them being teenagers . . . . She’s also able to identify better and more
diplomatic ways of communicating and how to listen more actively and less
defensively. 

Tr. at 53. Because of these changes, she testified that it was “pretty unlikely” that the individual
would react in the manner that she did if faced with a comparable situation in the future. Tr. at 54.

That the individual’s ingestion of hydrocodone was an isolated incident that is unlikely to be
repeated also serves as sufficient mitigation for the DOE’s security concerns under criterion (k). See
Adjudicative Guideline H (usage that “was so infrequent, or happened under such circumstances that
it is unlikely to recur or does not cast doubt on the individual’s current reliability, trustworthiness,
or good judgement” is a mitigating factor).

V. CONCLUSION

For the reasons set forth above, I find that the individual has successfully addressed the DOE’s
security concerns under criterion (k). I therefore conclude that restoring her access authorization
would not endanger the common defense and would be clearly consistent with the national interest.
Accordingly, I find that the individual’s security clearance should be restored. The DOE may seek
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals
Date: July 17, 2012 
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Steven L. Fine, Hearing Officer: 
 
This decision concerns the eligibility of XXXX X. XXXXXXX (hereinafter referred to as "the 
Individual") to maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s 
security clearance should not be granted. 
 
I.  BACKGROUND 
 
This case involves an Individual with a record of nine arrests, seven of which involve alcohol.  In 
addition, the Individual provided a Local Security Office (LSO) with incomplete or inaccurate 
information about his criminal activities.   Unable to resolve the security concerns raised by this 
derogatory information, the LSO initiated administrative review proceedings on March 8, 2012, 
by issuing a letter (Notification Letter) advising the Individual that it possessed reliable 
information that created a substantial doubt regarding his eligibility to hold a security clearance.  
In the Notification Letter, the LSO set forth the derogatory information at issue and advised that 
the derogatory information fell within the purview of three potentially disqualifying criteria set 
forth in the security regulations at 10 C.F.R. § 710.8, subsections (f), (j) and (l).1 

                                                 
1  Specifically, the Notification Letter alleges that the Individual has:  
 

(1) Deliberately misrepresented, falsified, or omitted significant information from a Personnel 
Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in 
response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded his request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter 
on April 9, 2012.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his daughter, and a personnel security specialist.  See Transcript of Hearing, Case No. 
PSH-12-0033 (hereinafter cited as “Tr.”). The LSO submitted 10 exhibits, marked as Exhibits 1 
through 10, and the Individual submitted seven exhibits, marked as Exhibits A through G. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
 

                                                                                                                                                             
DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.  
10 C.F.R. § 710.8(f) (Criterion F);  
 
(2)  Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse, 10 C.F.R. 
§ 710.8(j) (Criterion J); and 
 
(3)  Engaged in any unusual conduct or is subject to any circumstances which tend to show that 
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.  10 C.F.R. 
§ 710.8(l) (Criterion L). 

 



 
 

-3-

III.  FINDINGS OF FACT  
 
The Individual has a longstanding pattern of criminal activity which began in his juvenile years.  
Exhibit 2 at 4-8.  The Individual has been arrested on no fewer than nine occasions as an adult.  
Seven of these nine charges have a common denominator: they have been alcohol-related.  On 
April 24, 2010, the Individual was cited for Battery, for his involvement in an incident that had 
occurred when he was intoxicated.  Exhibit 6 at 5.  On February 3, 2008, the Individual was 
arrested for Driving Under the Influence (DUI) and Open Container.  On December 17, 2006, the 
Individual was charged with DUI.  In October 1999, the Individual was charged with Domestic 
Assault and Resisting or Obstructing an Officer after an incident in which the Individual admits 
he had been drinking.  The Individual was also charged with DUI in March 1998, April 1996, 
and June 1988.  On January 24, 2009, the Individual was arrested for Driving Without Privileges 
and Failure to Provide Insurance.  In March 2008, the Individual was arrested for violating his 
parole.     
 
On February 28, 2011, the Individual completed and submitted an electronic form of a 
Questionnaire for National Security Positions (QNSP).2  The Question 22 of the QNSP required 
the Individual to list every criminal charge against him (for fines greater than $300) during the 
previous seven years.  Exhibit 3 at 30.  The Individual omitted his April 24, 2010, citation for 
Battery, his March 2008 arrest for parole violation, and his February 3, 2008, arrest for DUI and 
Open Container from his response to Question 22.  Id. at 30-33.  The Individual also denied that 
he had ever been charged with a felony offense.  Id. at 30.  
 
The LSO conducted a Personnel Security Interview (PSI) of the Individual on August 25, 2011.3  
During this PSI, the Individual initially indicated that that he had been incarcerated because he 
had committed a felony DUI.  Exhibit 2 at 28.  However, a few moments later, when the 
Individual was asked why he had failed to indicate that he had been charged with a felony in his 
answer to QNSP Question 22c, the Individual responded by claiming that he did not think that he 
had ever been charged with a felony.  Id. at 30.  The Individual admitted that after he had his 
driver’s license suspended in 2009, he continued to drive.  Id. at 54.  The Individual also 
admitted that he violated parole by continuing to consume alcohol on occasion.  Id. at 43.      
 
During the PSI, the Individual was asked to give his account of the events resulting in his being 
charged with Battery on April 24, 2010.  The Individual claimed that his adult son was 
brandishing a gasoline can and threatening to burn the Individual’s house down.  Exhibit 2 at 57-
62.  The Individual stated that he pushed his son in an attempt to get the gasoline can from him.  
Id. at 62.  The Individual initially claimed that he was not charged with any crime, but rather, his 
son was charged with arson as a result of this incident.  Id.  at 57.  The Individual then stated that 
he “might” have received a citation.  Id.  The Individual admitted that he might have had a 
couple of drinks prior to the incident.  Id. at 59.  The Individual further claimed that his daughter 

                                                 
2  A printed copy of the Individual’s February 28, 2011, QNSP appears in the record as Exhibit 2. 
  
3  A written summery of the March 26, 1982, PSI appears in the record as Exhibit 13. 
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was not present during the incident.  Id. at 62.     
 
The record contains a copy of an incident report (the Report) prepared by the local police as a 
result of the April 24, 2010, incident.4  The Report’s description of the April 24, 2010, incident is 
not consistent with the Individual’s account provided during the PSI.  The Report indicates that 
the Individual’s son (the son) had summoned police from a neighbor’s house. Exhibit 6 at 3.  The 
son told police that he had tried to intervene on his sister’s behalf because the Individual was 
yelling obscenities at his sister (the Individual’s daughter).  Id.  The son further claimed that the 
Individual, was intoxicated at the time.  Id.  According to the son, the Individual had grabbed 
him by the shirt and shoved him into a wall.  Id. at 4.  The Individual, the son claimed, then 
punched the son several times. Id.  The Individual’s daughter (the daughter) was questioned by 
police.  The daughter told the police that her father was an alcoholic and that he was particularly 
intoxicated. Id. at 4.  The daughter reported that the Individual had shouted obscenities at her, 
when her brother tried to intervene on her behalf.  Id.  She then heard a scuffle between her 
father and brother.  Id.  The officer reported that he observed that the Individual appeared to be 
“highly intoxicated.”  Id. at 5.  The Report further states that the Individual was cited for battery.  
Id. at 6.  The Report does not mention a gas can or allegations of attempted arson.        
    
IV.  ANALYSIS 
 
A. Criterion F 
 
The evidence discussed above indicates that the Individual repeatedly and intentionally provided 
false or misleading information about his arrest record and criminal conduct.  The Individual 
intentionally provided this false information to government security officials in order to conceal 
the recency of his criminal activity and to minimize the extent of his problematic conduct while 
under the influence of alcohol for the purpose of maintaining his security clearance.  The 
Individual’s deliberate failure to provide accurate information in his QNSP and PSI, raises 
doubts under Criterion F about his candor, honesty, and willingness to comply with rules.  
“Conduct involving . . . lack of candor, dishonesty, or unwillingness to comply with rules and 
regulations can raise questions about an individual's reliability, trustworthiness and ability to 
protect classified information. Of special interest is any failure to provide truthful and candid 
answers during the security clearance process or any other failure to cooperate with the security 
clearance process.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued by the Assistant to the President for National Security Affairs, The 
White House (December 29, 2005) (Revised Guidelines), Guideline E at ¶ 15. 
 
At the hearing, the Individual continued with his pattern of prevarication.  During his testimony, 
he continued his pattern of repeatedly contradicting himself and other sources.  For example, the 
Individual testified that he had overstated the frequency in which he would drive without a 
license during the PSI.  Tr. at 63-66.  The Individual continued to maintain that the April 24, 
2010, incident occurred as a result of his attempts to prevent his son from setting his home on 

                                                 
4  A copy of the Report appears in the record as Exhibit 6. 
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fire with gasoline.5 Id. at 67-68.  The Individual proceeded to testify that his son was arrested for 
arson as a result of the April 24, 2010, incident.6  Id. at 79.     
 
Based on the foregoing, I find that the Individual has not mitigated the serious security concerns 
raised by his repeated provision of false information to DOE security officials.  Therefore, the 
security concerns associated with the Individual’s falsifications remain unresolved. 
 
B.  Criterion J 
 
The Individual has a history of seven alcohol-related arrests, including five DUIs.  These seven 
alcohol-related arrests raise security concerns about the Individual under Criterion J.    Excessive 
alcohol consumption often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual's reliability and trustworthiness.  
Adjudicative Guidelines at ¶ 21.  In the present case, an association exists between the 
Individual’s consumption of alcohol and his subsequent failure to exercise good judgment and to 
control his impulses, as evidenced by his repeated engagement in activities that required the 
intervention of law enforcement to protect those around him.   
 
I find that the Individual has not mitigated the security concerns raised by his problematic 
alcohol use and use of alcohol habitually to excess.  The Individual accepts that his alcohol use 
has caused serious problems in his life.  To this end, the Individual has testified that he has 
stopped using alcohol.  Tr. at 55-56.  The Individual has testified that he has used alcohol on 
only one occasion during the past two years.  Id. at 56.  The Individual has presented no 
corroborative testimony in support of his claim, other than his daughter.  I give little weight to 
his daughter’s testimony, however.  She no longer lives with him, and much of her testimony at 
the hearing contradicted her previous statements recorded in the Report.  Because the Individual 
has not been diagnosed with any alcohol-related disorder, had I not found that the Individual’s 
credibility was suspect, I might have been inclined to find that the Individual had mitigated the 
security concerns raised by his problematic alcohol use and use of alcohol habitually to excess 
by abstaining from alcohol use.  However, because of my concerns about the Individual’s 
credibility, I am not sufficiently convinced by the testimony of the Individual, and his daughter, 
that the Individual is actually abstaining from alcohol.  Accordingly, I find that the Individual 
has not sufficiently mitigated the security concerns raised under Criterion J by the Individual’s 
seven alcohol-related arrests. 
 
C.  Criterion L 
 
The Individual’s nine arrests constitute a longstanding and substantial pattern of criminal 
conduct which raises security concerns under Criterion L.  “Conduct involving questionable 

                                                 
5  The Individual attempted to contradict the Report by presenting the testimony of his daughter, whom the 
Individual claimed, at the PSI, was not present during the April 24, 2010, incident.  Exhibit 2 at 62. 
 
6  Exhibit 10 is a copy of the son’s police record, which shows that the son was not charged with arson during 2010.  
The son, however, had been charged and convicted of arson for an incident that had occurred in 2008.  
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judgment, lack of candor, dishonesty, or unwillingness to comply with rules and regulations can 
raise questions about an individual's reliability, trustworthiness and ability to protect classified 
information.”  Adjudicative Guidelines at ¶ 15.  “Criminal activity creates doubt about a person's 
judgment, reliability and trustworthiness.  By its very nature, it calls into question a person's 
ability or willingness to comply with laws, rules and regulations.”  Id. at ¶ 30. The Individual has 
not offered any evidence or provided any compelling argument showing mitigation of the 
security concerns arising from his longstanding and substantial pattern of criminal conduct.  
Accordingly, I find that he has not resolved those security concerns arising from his criminal 
conduct and behavior cited in the Notification Letter under Criterion L. 
 
V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has not resolved the security concerns raised under Criteria F, J, and L.  Therefore, the 
Individual has not demonstrated that grantng his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I find 
that the Individual’s security clearance should not be granted.  The Individual may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 27, 2012 
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Steven L. Fine, Hearing Officer: 
 
This decision concerns the eligibility of XXXXXX (hereinafter referred to as "the Individual") to 
maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, entitled 
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s security 
clearance should not be restored. 
 
I.  BACKGROUND 
 
This case involves an Individual with a record of nine arrests, seven of which involve alcohol.  In 
addition, the Individual provided a Local Security Office (LSO) with incomplete or inaccurate 
information about his criminal activities.   Unable to resolve the security concerns raised by this 
derogatory information, the LSO initiated administrative review proceedings on March 8, 2012, 
by issuing a letter (Notification Letter) advising the Individual that it possessed reliable 
information that created a substantial doubt regarding his eligibility to hold a security clearance.  
In the Notification Letter, the LSO set forth the derogatory information at issue and advised that 
the derogatory information fell within the purview of three potentially disqualifying criteria set 
forth in the security regulations at 10 C.F.R. § 710.8, subsections (f), (j) and (l).1 

                                                 
1  Specifically, the Notification Letter alleges that the Individual has:  
 

(1) Deliberately misrepresented, falsified, or omitted significant information from a Personnel 
Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in 
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded his request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter 
on April 9, 2012.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his daughter, and a personnel security specialist.  See Transcript of Hearing, Case No. 
PSH-12-0033 (hereinafter cited as “Tr.”). The LSO submitted 10 exhibits, marked as Exhibits 1 
through 10, and the Individual submitted seven exhibits, marked as Exhibits A through G. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 

                                                                                                                                                             
response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.  
10 C.F.R. § 710.8(f) (Criterion F);  
 
(2)  Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse, 10 C.F.R. 
§ 710.8(j) (Criterion J); and 
 
(3)  Engaged in any unusual conduct or is subject to any circumstances which tend to show that 
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.  10 C.F.R. 
§ 710.8(l) (Criterion L). 
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III.  FINDINGS OF FACT  
 
The Individual has a longstanding pattern of criminal activity which began in his juvenile years.  
Exhibit 2 at 4-8.  The Individual has been arrested on no fewer than nine occasions as an adult.  
Seven of these nine charges have a common denominator: they have been alcohol-related.  On 
April 24, 2010, the Individual was cited for Battery, for his involvement in an incident that had 
occurred when he was intoxicated.  Exhibit 6 at 5.  On February 3, 2008, the Individual was 
arrested for Driving Under the Influence (DUI) and Open Container.  On December 17, 2006, the 
Individual was charged with DUI.  In October 1999, the Individual was charged with Domestic 
Assault and Resisting or Obstructing an Officer after an incident in which the Individual admits 
he had been drinking.  The Individual was also charged with DUI in March 1998, April 1996, 
and June 1988.  On January 24, 2009, the Individual was arrested for Driving Without Privileges 
and Failure to Provide Insurance.  In March 2008, the Individual was arrested for violating his 
parole.     
 
On February 28, 2011, the Individual completed and submitted an electronic form of a 
Questionnaire for National Security Positions (QNSP).2  The Question 22 of the QNSP required 
the Individual to list every criminal charge against him (for fines greater than $300) during the 
previous seven years.  Exhibit 3 at 30.  The Individual omitted his April 24, 2010, citation for 
Battery, his March 2008 arrest for parole violation, and his February 3, 2008, arrest for DUI and 
Open Container from his response to Question 22.  Id. at 30-33.  The Individual also denied that 
he had ever been charged with a felony offense.  Id. at 30.  
 
The LSO conducted a Personnel Security Interview (PSI) of the Individual on August 25, 2011.3  
During this PSI, the Individual initially indicated that that he had been incarcerated because he 
had committed a felony DUI.  Exhibit 2 at 28.  However, a few moments later, when the 
Individual was asked why he had failed to indicate that he had been charged with a felony in his 
answer to QNSP Question 22c, the Individual responded by claiming that he did not think that he 
had ever been charged with a felony.  Id. at 30.  The Individual admitted that after he had his 
driver’s license suspended in 2009, he continued to drive.  Id. at 54.  The Individual also 
admitted that he violated parole by continuing to consume alcohol on occasion.  Id. at 43.      
 
During the PSI, the Individual was asked to give his account of the events resulting in his being 
charged with Battery on April 24, 2010.  The Individual claimed that his adult son was 
brandishing a gasoline can and threatening to burn the Individual’s house down.  Exhibit 2 at 57-
62.  The Individual stated that he pushed his son in an attempt to get the gasoline can from him.  
Id. at 62.  The Individual initially claimed that he was not charged with any crime, but rather, his 
son was charged with arson as a result of this incident.  Id.  at 57.  The Individual then stated that 
he “might” have received a citation.  Id.  The Individual admitted that he might have had a 

                                                 
2  A printed copy of the Individual’s February 28, 2011, QNSP appears in the record as Exhibit 2. 
  
3  A written summery of the March 26, 1982, PSI appears in the record as Exhibit 13. 
 



 
 

-4-

couple of drinks prior to the incident.  Id. at 59.  The Individual further claimed that his daughter 
was not present during the incident.  Id. at 62.     
 
The record contains a copy of an incident report (the Report) prepared by the local police as a 
result of the April 24, 2010, incident.4  The Report’s description of the April 24, 2010, incident is 
not consistent with the Individual’s account provided during the PSI.  The Report indicates that 
the Individual’s son (the son) had summoned police from a neighbor’s house. Exhibit 6 at 3.  The 
son told police that he had tried to intervene on his sister’s behalf because the Individual was 
yelling obscenities at his sister (the Individual’s daughter).  Id.  The son further claimed that the 
Individual, was intoxicated at the time.  Id.  According to the son, the Individual had grabbed 
him by the shirt and shoved him into a wall.  Id. at 4.  The Individual, the son claimed, then 
punched the son several times. Id.  The Individual’s daughter (the daughter) was questioned by 
police.  The daughter told the police that her father was an alcoholic and that he was particularly 
intoxicated. Id. at 4.  The daughter reported that the Individual had shouted obscenities at her, 
when her brother tried to intervene on her behalf.  Id.  She then heard a scuffle between her 
father and brother.  Id.  The officer reported that he observed that the Individual appeared to be 
“highly intoxicated.”  Id. at 5.  The Report further states that the Individual was cited for battery.  
Id. at 6.  The Report does not mention a gas can or allegations of attempted arson.        
    
IV.  ANALYSIS 
 
A. Criterion F 
 
The evidence discussed above indicates that the Individual repeatedly and intentionally provided 
false or misleading information about his arrest record and criminal conduct.  The Individual 
intentionally provided this false information to government security officials in order to conceal 
the recency of his criminal activity and to minimize the extent of his problematic conduct while 
under the influence of alcohol for the purpose of maintaining his security clearance.  The 
Individual’s deliberate failure to provide accurate information in his QNSP and PSI, raises 
doubts under Criterion F about his candor, honesty, and willingness to comply with rules.  
“Conduct involving . . . lack of candor, dishonesty, or unwillingness to comply with rules and 
regulations can raise questions about an individual's reliability, trustworthiness and ability to 
protect classified information. Of special interest is any failure to provide truthful and candid 
answers during the security clearance process or any other failure to cooperate with the security 
clearance process.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued by the Assistant to the President for National Security Affairs, The 
White House (December 29, 2005) (Revised Guidelines), Guideline E at ¶ 15. 
 
At the hearing, the Individual continued with his pattern of prevarication.  During his testimony, 
he continued his pattern of repeatedly contradicting himself and other sources.  For example, the 
Individual testified that he had overstated the frequency in which he would drive without a 
license during the PSI.  Tr. at 63-66.  The Individual continued to maintain that the April 24, 
2010, incident occurred as a result of his attempts to prevent his son from setting his home on 
                                                 
4  A copy of the Report appears in the record as Exhibit 6. 
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fire with gasoline.5 Id. at 67-68.  The Individual proceeded to testify that his son was arrested for 
arson as a result of the April 24, 2010, incident.6  Id. at 79.     
 
Based on the foregoing, I find that the Individual has not mitigated the serious security concerns 
raised by his repeated provision of false information to DOE security officials.  Therefore, the 
security concerns associated with the Individual’s falsifications remain unresolved. 
 
B.  Criterion J 
 
The Individual has a history of seven alcohol-related arrests, including five DUIs.  These seven 
alcohol-related arrests raise security concerns about the Individual under Criterion J.    Excessive 
alcohol consumption often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual's reliability and trustworthiness.  
Adjudicative Guidelines at ¶ 21.  In the present case, an association exists between the 
Individual’s consumption of alcohol and his subsequent failure to exercise good judgment and to 
control his impulses, as evidenced by his repeated engagement in activities that required the 
intervention of law enforcement to protect those around him.   
 
I find that the Individual has not mitigated the security concerns raised by his problematic 
alcohol use and use of alcohol habitually to excess.  The Individual accepts that his alcohol use 
has caused serious problems in his life.  To this end, the Individual has testified that he has 
stopped using alcohol.  Tr. at 55-56.  The Individual has testified that he has used alcohol on 
only one occasion during the past two years.  Id. at 56.  The Individual has presented no 
corroborative testimony in support of his claim, other than his daughter.  I give little weight to 
his daughter’s testimony, however.  She no longer lives with him, and much of her testimony at 
the hearing contradicted her previous statements recorded in the Report.  Because the Individual 
has not been diagnosed with any alcohol-related disorder, had I not found that the Individual’s 
credibility was suspect, I might have been inclined to find that the Individual had mitigated the 
security concerns raised by his problematic alcohol use and use of alcohol habitually to excess 
by abstaining from alcohol use.  However, because of my concerns about the Individual’s 
credibility, I am not sufficiently convinced by the testimony of the Individual, and his daughter, 
that the Individual is actually abstaining from alcohol.  Accordingly, I find that the Individual 
has not sufficiently mitigated the security concerns raised under Criterion J by the Individual’s 
seven alcohol-related arrests. 
 
C.  Criterion L 
 
The Individual’s nine arrests constitute a longstanding and substantial pattern of criminal 
conduct which raises security concerns under Criterion L.  “Conduct involving questionable 

                                                 
5  The Individual attempted to contradict the Report by presenting the testimony of his daughter, whom the 
Individual claimed, at the PSI, was not present during the April 24, 2010, incident.  Exhibit 2 at 62. 
 
6  Exhibit 10 is a copy of the son’s police record, which shows that the son was not charged with arson during 2010.  
The son, however, had been charged and convicted of arson for an incident that had occurred in 2008.  
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judgment, lack of candor, dishonesty, or unwillingness to comply with rules and regulations can 
raise questions about an individual's reliability, trustworthiness and ability to protect classified 
information.”  Adjudicative Guidelines at ¶ 15.  “Criminal activity creates doubt about a person's 
judgment, reliability and trustworthiness.  By its very nature, it calls into question a person's 
ability or willingness to comply with laws, rules and regulations.”  Id. at ¶ 30. The Individual has 
not offered any evidence or provided any compelling argument showing mitigation of the 
security concerns arising from his longstanding and substantial pattern of criminal conduct.  
Accordingly, I find that he has not resolved those security concerns arising from his criminal 
conduct and behavior cited in the Notification Letter under Criterion L. 
 
V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has not resolved the security concerns raised under Criteria F, J, and L.  Therefore, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I find 
that the Individual’s security clearance should not be restored.  The Individual may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 27, 2012 
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David M. Petrush, Hearing Officer: 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed in a position that requires him to maintain a DOE access 
authorization, which he had been granted.  See Ex. 3 at 1.  On an August 2011 
Questionnaire for National Security Positions (QNSP), the individual disclosed a June 
2007 vehicle repossession and a March 2010 wage garnishment for $2,000 that stemmed 
from a debt to the Internal Revenue Service (IRS).  Ex. 4 at 8.  He also disclosed a 2011 
citation for No Proof of Registration.  Id. at 7.  In December 2011, the local security 
office (LSO) invited the individual to a personnel security interview (PSI) to explain his 
finances and his disclosures.  See Ex. 18.   
 
In February 2012, the LSO issued the individual a Notification Letter advising him that it 
possessed reliable information that created a substantial doubt about his eligibility to hold 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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an access authorization.  Ex. 1.  In an attachment, the LSO explained that the derogatory 
information falls within the purview of the potentially disqualifying criteria set forth in 
the security regulations at 10 C.F.R. § 710.8; subsections (l) (Criterion L) and (f) 
(Criterion F).2  
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  Ex. 2 at 1-2.  On  
March 20, 2012, the Director of the Office of Hearings and Appeals (OHA) appointed me 
Hearing Officer, and I conducted the hearing.  The individual testified on his own behalf 
and called his bankruptcy attorney and two co-workers.  Each side offered several 
exhibits.  
 

II. The Notification Letter and the Security Concerns 
 
The LSO supported its Criterion L security concern with the following allegations of 
financial irresponsibility: 
 

 At a PSI in November 2008, the individual had stated that he would settle his 
delinquent accounts.  Despite this representation, he had failed to arrange 
payments with the seven collection accounts and six charged off accounts that he 
had in 2008 and went on to incur five new collection accounts and two new 
charged-off accounts.  His collection debt now totals $18,283, and his charged-off 
debt now totals $65,155; 
 

 In March 2010, the IRS garnished the individual’s wages to pay $2,096 in back 
taxes; 
 

 In October 2010, the individual responded to a Letter of Interrogatory stating that 
he understood the DOE’s concerns with financial responsibility.  Yet, he has not 
done anything to improve his finances; and 
 

 In December 2010, a bank foreclosed on his home, which had an outstanding 
mortgage of $248,000. 

  
Ex. 1 at 2-4. 
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion L.  Failure or inability to live within one’s means, satisfy debts, and meet 
financial obligations may indicate poor self-control, lack of judgment, or unwillingness to 

                                                 
2  Criterion L includes “unusual conduct” and “circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  Id. at § 710.8(l).  Criterion F relates to information that a person “has 
deliberately misrepresented, falsified, or omitted significant information from a Personnel Security 
Questionnaire.”  Id. at § 710.8(f).   
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obey rules and regulations.  These can raise questions about an individual’s reliability, 
trustworthiness, and ability to protect classified information.  Guideline F, STEPHEN J. 
HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY 

FOR ACCESS TO CLASSIFIED INFORMATION (2005) 9 [hereinafter ADJUDICATIVE 

GUIDELINES].   
 
The LSO supported its Criterion F security concern with the following allegations of 
deliberate misrepresentations, falsifications, or omissions: 
 

 At a PSI in November 2008, the individual acknowledged the DOE’s concerns 
about falsification.  Yet: 

 
o He omitted a May 2005 traffic citation from three QNSPs, one in August 

2009, a second in August 2010, and a third in August 2010. 
 

o He omitted a July 2006 traffic citation and a December 2007 traffic 
citation from five QNSPs: January 2008, August 2008, August 2009, 
August 2010, and August 2011; 

 
o He omitted a March 2010 traffic citation from a QNSP dated August 2011; 

and 
 

 The individual omitted a March 1988 charge for Minor in Possession (MIP) from 
ten QNSPs, i.e., those he executed in November 2001, May 2004, August 2005, 
August 2006, August 2007, January 2008, August 2008, August 2009, August 
2010, and August 2011. 

 
Ex. 1 at 1-2. 
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion F.  “Conduct involving . . . dishonesty . . . can raise questions about an 
individual’s reliability, trustworthiness[,] and ability to protect classified information.”  
Guideline E, ADJUDICATIVE GUIDELINES at 7. 
 

III. Regulatory Standard 
 
An administrative review under Part 710 is not a criminal matter, where the government 
must prove the defendant guilty beyond a reasonable doubt.  Rather, the standard places 
the burden on the individual because it protects national security interests.  This is not an 
easy burden for the individual to sustain.  The standard implies a presumption against 
granting or restoring an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 
531 (1988) (“security determinations should err, if they must, on the side of denials”); 
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the 
issuance of a security clearance).   
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A. The Individual’s Burden 
 
The individual must present evidence to convince the DOE that granting an access 
authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The Part 710 regulations 
permit the individual wide latitude to present evidence to mitigate the security concerns.  
Even appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).   
 
B. The Basis for the Hearing Officer’s Decision 
 
The Hearing Officer must issue a Decision that reflects his or her comprehensive, 
common-sense judgment, after considering all relevant evidence, favorable and 
unfavorable, whether granting or restoring an individual’s access authorization will not 
endanger the common defense and security and is clearly consistent with the national 
interest.  10 C.F.R. § 710.7(a).  The Hearing Officer must resolve doubt in favor of the 
national security.  Id. 
 
To reach a common-sense judgment, the Hearing Officer must consider the factors listed 
in 10 C.F.R. § 710.7(c)3 (the “whole person concept”) and the Adjudicative Guidelines.  
The Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 

 
IV. Findings of Fact 

 
A. Financial Irresponsibility 
 
In 2003, the individual bought a home.  Tr. at 31; Ex. 18 at 111; Ex. 19 at 73.  He 
financed a thirty year, fixed-rate mortgage at $1,500 a month.  Ex. 18 at 112; Ex. 19 at 
83. 
 
In 2005, the individual increased his expenses.  He married a woman with two children.  
Tr. at 32; Ex. 19 at 73-74.  She did not work, which left him to support her and her 
children.  Ex. 19 at 52-53, 74.  In March 2005, the individual purchased more than $6,000 
of jewelry.  Ex. 14 at 4.  In April 2005, he took $20,000 of equity out of his house to 
finish his backyard so that the children would have a place to play.  Tr. at 32-33; Ex. 14 
at 2; Ex. 18 at 112-13.  In July 2005, he spent $22,000 on a truck.  Ex. 14 at 3; Ex. 18 at 
135-36; Ex. 19 at 50.  At the same time, he bought his wife a luxury car for $32,000.  Ex. 
14 at 3; Ex. 18 at 135-37; Ex. 19 at 50-51.  She was supposed to pay half of the $600 

                                                 
3 These factors include the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, including knowledge and participation; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or 
presence of rehabilitation or reformation and other pertinent behavior changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors.  Id. at § 710.7(c). 
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monthly payment, but she could not because she was still out of work.  Ex. 18 at 137-38; 
Ex. 19 at 51.  (She worked on and off.  Tr. at 35.) 
By 2006, the individual could not afford his monthly payments on the home equity loan.  
Ex. 18 at 115.  He could not afford to keep both vehicles, either.  He decided to allow a 
voluntary repossession of the truck, which was taken in mid-2007.  Id. at 139-41.  Also in 
2007, the individual bought a time share and took a cruise.  Id. at 48; Ex. 19 at 164. 
 
By 2008, the individual’s family expenses forced him to have to choose which bills to 
pay.  Tr. at 113; Ex. 19 at 58.  He would pay his mortgage, his car, and then his utilities.  
If any money was left, he would pay other bills.  Ex. 19 at 59, 62.  Then he fell at least 
$2,000 dollars behind on his mortgage, before he caught up at the end of the year.  Id. at 
75-76, 81, 85.  After the 2008 PSI, the individual incurred at least two new collection 
accounts: an account regarding a gym membership (which fell delinquent after 
September 2010) and an account regarding water delivery (which fell delinquent after 
October 2010).  See Ex. 18 at 82-85, 92. 
 
By February 2010, the individual fell behind again.  He did so because his wife was out 
of work, and she spent a lot.  Tr. at 35, 48; Ex. 18 at 123-125.  The next month, she 
moved to another city in hopes of finding a job.  Tr. at 38; Ex. 18 at 34-35.  She could not 
find a job, so the individual had to cover her living expenses.  Tr. at 36-38; Ex. 18 at  
34-36.  The individual’s wife found a job in November 2010, but when she was out of 
work, the individual could no longer afford to keep the house.  Tr. at 38-39; Ex. 18 at 32.  
He had not paid the mortgage from February to June 2010 and then made only one more 
payment.  Ex. 18 at 124-25.  The lender started foreclosure proceedings, and in December 
2010, the individual moved out of his residence and began renting.  Id. at 125-27.  The 
house was foreclosed on a month later.  Id. at 127.  His wife never returned.  Id. at 36. 
 
During the last third of 2010, the individual experienced a recurring medical issue.  Tr. at 
40, 44; Ex. 18 at 9-10, 101.  He had three surgeries in January 2011 and a fourth surgery 
in April 2011.  Tr. at 44; Ex. 18 at 18, 102; Ex. E.  Complications required him to miss 
work to recuperate.  Tr. at 45; Ex. 18 at 18-19.  In February 2011, he ran out of leave and 
had to take leave without pay until April 2011.  Tr. at 46, 108; Ex. C. 
 
By March 2011, the individual had cut expenses.  He ate out less.  Tr. at 111-12.  He had 
also cancelled a cell phone service, gym membership, and water delivery.  Id. at 49-50, 
62-63, 67, 110-11, 127.  Eventually, however, the individual had trouble paying his rent.  
Id. at 70. 
 
By December 2011, the individual had fallen behind on many other bills.  He owed more 
than $8,000 in back taxes.  Tr. at 121.  He also had twelve collection accounts totaling 
more than $18,000 and five charged-off accounts totaling more than $43,000.  Ex. 1 at  
2-3; Tr. at 162, 164-66.  (The individual does not owe on his foreclosed house.  Tr. at  
87-88, 144.)  All of the debt belongs to the individual.  Id. at 141.  The individual handled 
the finances, and the wife shared none of the individual’s accounts.  Id. at 47, 86, 109-10.  
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The individual had tried to contact some of his creditors, including the IRS, a bank, a 
mortgage lender, a time share provider, a credit card, his phone provider, his water 
provider, and a collection agency.  Tr. at 113-14; Ex. 18 at 46, 49, 151-52; Ex. 19 at 47, 
79.  The individual has a payment plan that will resolve his tax debt by mid-2014.  See 
Tr. at 158-59.  Some of his creditors would not negotiate; they wanted the full amount 
due.  Id. at 53-54, 57-58.  At least one creditor told him that they no longer owned his 
account.  Ex. 19 at 68.  He lost track of at least one other.  Ex. 18 at 98. 
 
The individual filed a Chapter 7 bankruptcy on May 29, 2012.  Ex. A at 2.  The 
bankruptcy will discharge all of his collection and charged-off accounts.  Tr. at 159, 167.  
It includes a budget that he will use.  Ex. A.  (Before the bankruptcy, the individual had 
not used one.  Tr. at 115).  In May and June 2012, the individual took two  
bankruptcy-required courses that covered debt avoidance, insurance, employment, and 
personal finance.  Id. at 77; Ex. B; Ex. D.  The bankruptcy should be finalized in August 
2012.  Tr. at 181. 
 
The individual’s expenses have stabilized.  He does not plan to spend any more money on 
his wife or her children because he and his wife separated in October 2011.  Tr. at 82-83, 
111; Ex. 18 at 35.  He pays no alimony or child support.  Tr. at 197.  The individual paid 
off his car, and his health has improved.  Id. at 47, 116. 
 
B. Falsification 
 
The following table represents the individual’s QNSPs and reportable events.  The first 
event is a 1988 charge for MIP.  Ex. 20: 25-26.  The remaining events are an instance of 
military discipline, traffic citations,4 a vehicle repossession, and a wage garnishment.  
The shading down each column represents the QNSPs where he was required to report 
the event.  Each “X” marks a QNSP where he did so.  The individual was obligated to 
report the 1988 MIP on each QNSP because the charge is alcohol-related.  The individual 
was required to report the other events for only seven years.  An asterisk marks each 
event not included in the Summary of Security Concerns.5    
 
 
 
 
 
 
 
 
 
 

                                                 
4  Each traffic citation included in the Summary of Security Concerns imposed a fine above the $250 
threshold that requires reporting to the LSO. 
 
5  These events are nonetheless included in the table to show patterns in the individual’s conduct. 
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    Reportable Events (and QNSP Questions Requiring Disclosure): 
QNSP: 1988 

MIP 
(23(d)) 

02/98 
Disc.*6 
(23(e)) 

06/04 
Cit.*7 
(23(d)) 

05/05 
Cit. 
(23(f)) 

09/05 
Cit.*8 
(23(f))

07/06 
Cit. 
(23(f))

06/07 
Repo.*9 
(27(b)) 

12/07 
Cit. 
(23(f))

03/10 
Cit. 
(23(f)) 

03/10 
Garn.*10 
(27(b)) 

2011 
Cit.*11 
(23(f))

11/2001 
(Ex. 13) 

           

05/2004 
(Ex. 12) 

           

08/2005 
(Ex. 11) 

  X         

08/2006 
(Ex. 10) 

   X        

08/2007 
(Ex. 9) 

           

01/2008 
(Ex. 8) 

   X   X     

08/2008 
(Ex. 7) 

   X        

08/2009 
(Ex. 6) 

    X       

08/2010 
(Ex. 5) 

        X X  

08/2011 
(Ex. 4) 

      X   X X 

 
V. Analysis 

 
A. Financial Irresponsibility 
 
To determine whether the individual has mitigated the LSO’s allegations of financial 
irresponsibility, I will consider the relevant factors from 10 C.F.R. § 710.7(c) and the 
relevant mitigating conditions from Guideline F of the Adjudicative Guidelines – 
Financial Considerations. 
 

                                                 
6  Ex. 20 at 15. 
 
7  Ex. 11 at 7. 
 
8  Ex. 6 at 7.  The September 2005 citation may be the same as the May 2005 citation – the individual may 
have confused the dates.  He first disclosed the September 2005 citation four years after it happened (the 
individual disclosed most citations within a year), and he did so in a year in which he did not disclose the 
May 2005 citation. 
 
9  Ex. 4 at 8; Ex. 8 at 33; Ex. 19 at 28. 
 
10  Ex. 4 at 8. 
 
11  Ex. 4 at 7. 
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At the outset, I note that the individual has displayed an astounding lack of sophistication 
in handling his finances.  He was not aware that if he canceled his cell phone or gym 
membership agreements, he would incur $400 and $1,500 fees.  Tr. at 51, 62-63.  As 
recently as 2008, he did not know how to access his credit report or where he might 
obtain advice on handling his finances.  Ex. 19 at 139, 180.  Also, he did not realize that 
his mortgage lender would hold him in arrears if he paid less than the full monthly 
payment.  Ex. 19 at 75-76.  As recently as 2011, he was not aware that he could negotiate 
with creditors.  Ex. 18 at 105-06.  At the hearing, he referred to a debit card as a credit 
card linked to his checking account.  Tr. at 75. 
 
Despite the individual’s limited sophistication, he did make general attempts to cut back 
on his expenses and contact creditors.  His bankruptcy attorney reviewed the individual’s 
finances with him and vouched for his openness.  Tr. at 151, 155, 193, 211-12. 
 
The individual’s lack of sophistication, however, caused him to lose track of his finances 
and fail to understand his financial picture.  At the 2008 PSI, he could not recall when he 
fell delinquent on a credit card or when he had made the last payment.  Ex. 19 at 57-60.  
At the 2011 PSI, he was not sure how his foreclosure affected the balance of his home 
equity loan.  Ex. 18 at 118.  At the hearing, he did not know the years for which he owed 
taxes and the liability for each year.  Tr. at 121-23.  He testified that he had not incurred 
new debt after the 2008 PSI, when he said that he would resolve each account.  Id. at  
76-77.  He did, however, incur at least two more charged-off accounts.  He also testified 
that after 2008, he had tried to resolve each particular account.  Id. at 55.  But at the 2011 
PSI, he acknowledged having overlooked at least one account.  Lastly, at the hearing, the 
individual could not approximate when his attorney filed his bankruptcy or what balances 
it included.  Id. at 72-73, 121. 
 
The individual testified that his debt stemmed from his wife’s unemployment and his lost 
income due to his unemployment during a recurring medical problem.  Certainly these 
problems worsened his finances.  But his poor financial condition ultimately stemmed 
from overspending and poor management.  For example, in 2005, when the individual’s 
wife was out of work, he bought jewelry and a luxury car.  In 2007, when he faced 
continuing financial pressures, he went on a cruise and bought a time share.  He did not 
use a budget to help him plan his spending.  Tr. at 115. 
 
In May 2012, the individual filed for bankruptcy, which is an important step towards 
taking control of his finances.  The individual now has a budget, he need no longer spend 
money on his wife and her children, and he has taken two courses to learn the basics of 
personal finance.  But the bankruptcy is not yet final.  Also, once an individual has shown 
a pattern of financial irresponsibility, he or she must show a new, sustained pattern of 
financial responsibility long enough to demonstrate that a recurrence of the past pattern is 
unlikely.  Personnel Security Hearing, PSH-11-0015 (Feb. 9, 2012).12  Since the 
individual has not had time after his bankruptcy to show such a pattern, I find that he has 
not mitigated the LSO’s allegations of financial irresponsibility.  

                                                 
12  OHA decisions are available through the online search engine at 
http://www.oha.doe.gov/main_search.asp. 
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B. Falsification 
 
To determine whether the individual has mitigated the allegations – and therefore 
resolved the security concern – I will consider the relevant factors from 10 C.F.R.  
§ 710.7(c) and the relevant mitigating conditions from Guideline E of the Adjudicative 
Guidelines – Personal Conduct. 
 
1. Traffic Citations 
 
The LSO alleges that the individual intentionally omitted four citations from several 
QNSPs, as illustrated by the table above.  Regarding his May 2005 citation, the 
individual testified that he disclosed it on a number of QNSPs and then forgot about it.  
Tr. at 21-22.  Similarly, regarding the March 2010 citation, the individual testified that he 
had disclosed it on one QNSP and did not disclose it on the next QNSP because he had 
forgotten about it.  Id. at 99-100.  Regarding his July 2006 and December 2007 citations 
(which he had not disclosed on any QNSP), the individual testified that he had called the 
LSO to disclose them.  Id. at 98.  He also testified that at the 2011 PSI, when said that he 
had already disclosed them on a QNSP, he had not thought about each specific citation.  
Id. at 104-05, 127-28.  He also testified that he omitted his various citations because he 
had not kept track of them.  Id. at 103.  I find that the individual did not intentionally omit 
his citations.   
 
First, the individual’s seven citations would be a lot for anyone to keep track of.  A 
reasonable person may lose track of them if they did not actively manage a list of 
citations, which the individual did not do.  Tr. at 17-18. 
 
Second, the individual’s patterns of disclosure suggest no motive to conceal his citations.  
Of his citations, repossession, and garnishment, he reported six of those nine events on 
the first or second QNSP following the event.  That pattern suggests that he reported the 
events close in time to their occurrence and then may or may not have recalled them 
again.  He gained nothing by disclosing his May 2005 citation and June 2007 
repossession, failing to disclose them on one or more QNSPs, and then disclosing them 
again.  Similarly, he gained nothing by failing to disclose his May 2005 citation and June 
2007 repossession in the first QNSPs following those events, only to disclose them in the 
next ones.   
 
As for the citations that he had not disclosed at all – July 2006 and December 2007 – his 
disclosure patterns suggest that he had not omitted them intentionally.  If he had sought to 
hide further citations, he had nothing to gain from disclosing the March 2010 citation.  
And the record includes no information about the severity of the July 2006 and December 
2007 citations to suggest that the individual had more reason to hide them than the March 
2010 or other citations.  
 



 10

Third, the individual’s checkered pattern of disclosures reflects the routine lack of 
attention to detail with which he handled his finances and completed the QNSPs.  As 
noted above, for example, the individual incurred stiff cancellation fees when he 
mishandled his cell phone contract and gym membership.  On one QNSP, he forgot to list 
an address.  Ex. 20 at 10-11.  On another, he forgot to disclose foreign travel.  Ex. 19 at 
165-66.  On at least one other, he forgot to disclose delinquencies.  Ex. 18 at 201.  On 
still others, he intermittently forgot to disclose his complete history of investigations.  
Compare Ex. 10 (August 2006 QNSP disclosing June 2003 investigation) with Ex. 12 
(May 2004 QNSP omitting June 2003 investigation) and Ex. 11 (August 2005 QNSP also 
omitting June 2003 investigation) and Ex. 8 (January 2008 QNSP omitting June 2003 
investigation but disclosing June 1996 investigation). 
 
2. Charge for Minor in Possession 
 
The LSO alleges that, as illustrated by the table above, the individual intentionally 
omitted a 1988 charge for MIP from a number of QNSPs.  I cannot find that the 
individual has mitigated this allegation. 
 
First, the individual has not provided a consistent explanation for why he omitted the 
charge.  At the 2003 PSI, he said that he thought that he did not have to disclose it 
because he had been under 18.  Ex. 20 at 27.  Then he said that he thought it had been 
stricken from his record.  Id.  Next he said that he had read the question the wrong way 
because he did not realize that the question also called for events stricken from his record.  
Id. at 28.  Then he said that he did not know that he had been arrested because he had not 
been read his rights.  Id. at 29.  And he did not know that he had been charged because he 
thought that “charged” meant being arrested.  Id. at 29-30.  (He has not had any legal 
training.  Tr. at 96.)  At the 2011 PSI, the individual gave a new reason – that he thought 
that he had to report the event for five or seven years, only.  Ex. 18 at 193.  When given 
the chance to mention other reasons, he did not mention not having been arrested or any 
of the other reasons that he gave in 2003.  Ex. 18 at 194.  At the hearing, the individual 
looped back to the fourth reason that he gave in 2003 – that he had not reported the MIP 
because he had not known that he was arrested.  Tr. at 12-17.  He reiterated that he had 
not thought that he was arrested because he had not been read his rights.  Id. at 12. 
 
Second, I find the individual’s evolving explanations improbable.  At the 2011 PSI, he 
gave an explanation that he had not given in 2003.  Then at the hearing, he focused on the 
fourth explanation that he had given in 2003 – that he did not know that he had been 
arrested.  If this had been the reason why he had not disclosed his MIP, in 2003 he 
probably would have mentioned it first, not fourth. 
 
Other details also raise doubt.  At the hearing, the individual was reminded that in 2003, 
the DOE had told him to also report incidents where he had been charged.  Tr. at 93.  In 
response, he said that not having been read his rights caused him to think that he had not 
been charged.  Id.  That may be reasonable, at least in his mind, because he had said 
something similar at the 2003 PSI.  But when pressed on whether he knew he had been 
charged, he admitted that when he stood in front of the judge and entered a plea, he knew 
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that he had been accused of doing something wrong.  Id. at 97.  Further, the MIP had 
been dismissed only after the individual had completed a diversion program.  Ex. 20 at 
26-27.  By standing before the judge, entering a plea, accepting the court’s diversion 
program, and completing it – he probably did know that he had been charged. 
 
Third, the individual also waffled on a similar incident, which suggests that he knew that 
both incidents should have been disclosed and that he sought reasons to avoid doing so.  
The individual omitted a 1998 military disciplinary proceeding from a 2001 QNSP.  Ex. 
20 at 14-15.  At the 2003 PSI, the individual provided several excuses: if he signed a 
statement of responsibility, he could avoid more serious punishment; he did not think of 
the proceeding as a “disciplinary proceeding”; he thought that he did not have to report it 
because he did not lose a rank; and, he did not read the question closely.  Id. at 14-18.   
 

VI. Conclusion 
 
Because the individual has not resolved the Criterion L and Criterion F security concerns, 
I find that he has not demonstrated that restoring his access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
Therefore, I find that the DOE should not restore his access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 1, 2012 
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Janet R. H. Fishman, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXX (the Individual) for access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1/   For the reasons set forth below, I conclude that the Individual’s access authorization 
should be restored.   
 

I.  Procedural History 
 
The Individual is employed by a Department of Energy (DOE) contractor in a position that 
requires a DOE security clearance.  Based upon the receipt of derogatory information relating to 
an unpaid debt, the Local Security Office (LSO) called the Individual in for a Personnel Security 
Interview (PSI).  DOE Ex. 7.  After the PSI, the LSO informed the Individual that unresolved 
derogatory information created a substantial doubt concerning his eligibility for access 
authorization.   Notification Letter dated March 5, 2012; DOE Ex. 1; 10 C.F.R. § 710.8(l) 
(Criterion L).   
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access 
authorization.  The Individual requested a hearing on this matter, and I was appointed the 
                                                            
1/ An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will also be referred 
to in this Decision as a security clearance.   
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Hearing Officer.  I conducted a hearing within the required regulatory time frame.  The LSO 
forwarded this request to OHA, and I was appointed the Hearing Officer.  The DOE introduced 
eight exhibits into the record of this proceeding.  The Individual submitted 17 exhibits and 
presented the testimony of one witness, in addition to testifying himself.   
 

II.  Regulatory Standards 
 
Under Part 710, certain types of information raise concerns about whether an individual is 
eligible for access authorization.  In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature of the conduct at 
issue, how frequently it occurred, how recently it occurred, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing on the relevant security concerns.  
10 C.F.R. § 710.7(c).  The decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, both favorable and unfavorable.  
Id. § 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  Id. § 710.27(a).  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines). 
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  Id. § 710.27(d).  “Any doubt as 
to an individual’s access authorization eligibility shall be resolved in favor of the national 
security.” Id. See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly 
consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials.")  The regulations further instruct 
me to resolve any doubts concerning the individual’s eligibility for access authorization in favor 
of the national security.  10 C.F.R. § 710.7(a).   
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III.  Findings of Fact and Analysis 
 

A.  Criterion L Concern 
 
Criterion L applies where an individual has engaged in conduct casting doubt on whether he is 
“honest, reliable, and trustworthy.”  10 C.F.R. § 710.8(l). The Adjudicative Guidelines list 
criteria under Personal Conduct that support a Part 710 Criterion L Concern.  Adjudicative 
Guidelines ¶ 16(e) (personal conduct that creates a vulnerability to exploitation, manipulation, or 
duress).   In addition, the Adjudicative Guidelines list criteria under Financial Considerations 
that also support a Criterion L Concern.  Adjudicative Guidelines ¶ 19(a) (inability or 
unwillingness to satisfy debts).  Financial issues raise a Criterion L concern because they can 
indicate an unwillingness to follow rules and also brings into question whether an individual is 
honest, reliable, and trustworthy in his financial dealings.   
 
At the time of the Notification Letter, the Individual was a co-signer on a mortgage loan that was 
overdue.  DOE Ex. 1 at 1.  Accordingly, I find that the LSO properly raised a security concern 
under Criterion L.   
 

B. Possible Mitigation of Criterion L Concerns 
 
The Adjudicative Guidelines list a number of conditions that potentially mitigate the concerns 
raised under Criterion L regarding financial difficulties.  The conditions are: 
 

 (b) the conditions that resulted in the financial problem were largely beyond the 
person's control (e.g. loss of employment, a business downturn, unexpected 
medical emergency, or a death, divorce or separation), and the individual acted 
responsibly under the circumstances;  
(c) the person has received or is receiving counseling for the problem and/or there 
are clear indications that the problem is being resolved or is under control;  
(d) the individual initiated a good-faith effort to repay overdue creditors or 
otherwise resolve debts;  
 

Adjudicative Guidelines ¶ 20 (b), (c), (d).    
 
Security concerns arise in these types of cases where an individual has engaged in a pattern of 
financial irresponsibility.  Even in cases involving bankruptcy, the security concern arises not 
from the bankruptcy filing per se, but rather from the circumstances surrounding a person’s 
bankruptcy and his attendant financial problems.  See Personnel Security Hearing, Case No. 
VSO-0509 (2002); Personnel Security Hearing, Case No. VSO-0414 (2001), aff’d, OSA, 
(2001).2/  Once a pattern of financial irresponsibility has been established, it is the individual’s 
burden to demonstrate a new pattern of financial responsibility.  In prior cases involving 

                                                            
2/ Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.   
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financial irresponsibility, Hearings Officers have held that “[o]nce an individual has 
demonstrated a pattern of financial irresponsibility, he or she must demonstrate a new, sustained 
pattern of financial responsibility for a period of time that is sufficient to demonstrate that a 
recurrence of the past pattern is unlikely.” See Personnel Security Hearing, Case No. TSO-1078 
(2011); Personnel Security Hearing, Case No. TSO-0878 (2010); Personnel Security Hearing, 
Case No. TSO-0746 (2009); Personnel Security Hearing, Case No. TSO-0732 (2009). 
 
The Individual testified that he co-signed on a mortgage loan for his friend in 2007.  He stated 
that he had previously co-signed for two relatives and did not have any difficulties, so he was not 
concerned about signing for his friend.  Tr. at 54.  The friend testified that the Individual had no 
property interest in her house.  Tr. at 16-17.  He did live with her and had paid rent for about 18 
months when he first co-signed the loan, however.  Tr. at 11.  The Individual and his friend both 
testified that the friend was able to pay the monthly mortgage amount because she was renting 
her garage, which had been converted into an apartment, and other rooms in her house.  Tr. at 
12-13, 33, 56.  They both testified that when the housing market in their area declined, the 
people living with her had to move out because they could no longer afford to pay rent.  Tr. at 
13, 33, 88.  The friend’s daughter was the last one to move out in September 2010.  Tr. at 32.  
The Individual testified that they refinanced the loan in 2009 for a lower monthly payment.  Tr. 
at 60.  However, without the income from the renters, even with the lower mortgage payment, 
the Individual’s friend was no longer able to pay the monthly mortgage amount.  Tr. at 88.   
 
The friend paid $145,000 for the house in 2002.  Tr. at 19, 95.  She refinanced one time prior to 
2007 and then for a third time since purchasing the house in 2007 with the Individual.  Tr. at 27.  
In 2007, the loan amount was $247,000.  Tr. at 55.  When the mortgage was refinanced in 2009 
to lower the monthly payments because of a lower interest rate, the house was valued at over 
$300,000.  Tr. at 15.  The Individual testified that after the 2007 refinance, they intended to 
refinance two years later, i.e., in 2009, to lower the monthly payments because they could get a 
lower interest rate after having shown two years of on-time monthly payments.  Tr. at 61.  The 
decision to refinance in 2009 was prudent because it lowered the friend’s monthly payments.  Tr. 
at 61.  The real estate market had not yet declined, as shown by the $300,000 value of the home 
at the time of the refinance.  The current offer on the house is $101,000.  Ind. Ex. 17. 
 
The Individual and his friend have attempted to rectify the situation with the mortgage.  The 
friend testified that she contacted the bank in October 2010 about her inability to pay.  Tr. at 
24-25.  She and the Individual have been attempting to work with both the bank and a real estate 
agent.  Tr. at 37.  The Individual presented evidence that the house has been on the market since 
February 2011.  Tr. at 74; Ind. Ex. 5.  In addition, he presented evidence that there has been an 
offer made on the house.  Tr. at 81; Ind. Ex. 17.  Both the Individual and his friend testified that 
they are presently waiting for the sale to be completed.  Tr. at 37, 81.  The Individual testified 
that he attended an event, sponsored by the state government, to give homeowners who are 
seriously overdue on their mortgages options for future action.  Tr. at 78.  He and his friend have 
completed an application required to be considered for a program sponsored by the state for 
homeowners hit hardest by the mortgage crisis, but they did not submit the paperwork because 
the realtor told them to wait due to the offer on the house.  The realtor was concerned that 
submission of the application could complicate the sale.  Tr. at 80-81.  
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In evaluating the facts in this case, I find no pattern of financial irresponsibility.  Except for the 
overdue mortgage, there is no evidence of any other unpaid financial obligations on the 
Individual’s record.  DOE. Ex. 5; Ind. Ex. 15.  The Individual has married since he co-signed the 
loan and his wife is aware of the situation.  Tr. at 94.  He has not attempted to hide the loan from 
his wife.  Tr. at 94.  On June 29, 2012, the Individual presented evidence that the short sale of the 
house has been approved by the lender.  Ind. Ex. 17.  The Individual stated that the closing 
should occur in July 2012.  E-mail June 29, 2012, from Individual to Janet R. H. Fishman, 
Hearing Officer.  At the time of the closing, he believes that he will receive notification that the 
debt is forgiven.  Tr. at 84-86; Id.   
 
I find that the Individual has mitigated the concern raised under Criterion L.  The Individual has 
acted conscientiously in reaction to his friend’s inability to pay the mortgage.  He contacted the 
bank to determine the options available to them in regard to the loan.  He attended an event and 
completed the application necessary to be considered for a program sponsored by the state for 
those hardest hit by the mortgage crisis.  At this time, he is working with his friend and a realtor 
to complete a short sale of the home, which would result in forgiveness of the loan.  I find that 
the Individual has acted responsibly under the circumstances.  There are clear indications that the 
mortgage problem is being resolved by the sale of the house.3  In addition, the Individual has not 
tried to hide that he co-signed the loan.  His wife is aware of the situation as is his employer.  I 
find that his personal conduct in co-signing the loan for his friend shows him to be a helpful 
person, who believed he was doing something good for a friend in need.  He did assume a great 
risk, but this conduct does not make him vulnerable to exploitation, manipulation, or duress.  The 
fact that the Individual is a co-signer on a mortgage that is seriously overdue could not be used to 
blackmail him.  The Notification Letter raised a concern regarding the Individual’s statement that 
he did not intend to contact the lender or make any payments toward the debt.  DOE Ex. 1.  As to 
that concern, the Individual explained that at the time of the PSI, he believed he and his friend 
had done all they could to rectify the situation.  At that time, he was waiting for the house to go 
into foreclosure.  He was not unconcerned about the situation, as he showed by his attempts to 
correct the problem.  Therefore, I find that the Individual has mitigated the Criterion L security 
concern. 
 

IV.  Conclusion 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence that 
raised doubts regarding the Individual’s eligibility for a security clearance under Criterion L of 
the Part 710 regulations.  I also find that the Individual has presented sufficient information to 
resolve those concerns.  Therefore, I conclude that restoring the Individual’s access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s 

                                                            
3/ The Individual submitted a summary of the Mortgage Forgiveness Debt Relief Act of 2007, which indicates that 
the act offered relief to homeowners who would formerly owe taxes on forgiven mortgage debt after facing 
foreclosure.  Ind. Ex. 11.   
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access authorization should be restored at this time.  The parties may seek review of this decision 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 
 
 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  July 19, 2012  



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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Hearing Officer Decision
__________

Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of  XXXXXXXXX (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed
below, after carefully considering the record before me in light of the relevant regulations, I have
determined that the individual’s access authorization should be restored.

I. Background 

The individual is employed at a DOE facility where his work requires him to have an access
authorization.  In December 2011, as part of a background investigation, the Local Security Office
(LSO) conducted a Personnel Security Interview (PSI) of the individual to address his alcohol use.
In addition to the PSI, the LSO requested the individual’s medical records and recommended a
psychiatric evaluation of the individual by a DOE consultant psychiatrist (DOE psychiatrist).  The
DOE psychiatrist examined the individual in February 2012 and memorialized his findings in a
report (Psychiatric Report).  According to the DOE psychiatrist, the individual suffers from Alcohol
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2/  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or
reliability.”  10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j). 

Dependence. The DOE psychiatrist further concluded that the individual’s Alcohol Dependence is
a mental illness that causes or may cause a significant defect in his judgment and reliability.  

In February 2012, the LSO sent a letter (Notification Letter) advising the individual that it possessed
reliable information that created a substantial doubt regarding his eligibility to hold an access
authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory
information fell within the purview of two potentially disqualifying criteria set forth in the security
regulations at 10 C.F.R. § 710.8, notably subsections (h) and (j) (hereinafter referred to as Criteria
H and J respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the
DOE Counsel called one witness, the DOE psychiatrist. The individual presented the testimony of
four witnesses - a clinical psychotherapist, his Employee Assistance Program (EAP) counselor, his
Alcohol Anonymous (AA) sponsor and a friend .  He also testified on his own behalf.  The DOE and
the individual submitted a number of written exhibits prior to the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden on the individual because it is designed to protect
national security interests.  This is not an easy burden for the individual to sustain.  The regulatory
standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for granting security clearances indicates “that security determinations should err,
if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring
his access authorization “will not endanger the common defense and security and will be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710
regulations are drafted so as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. §
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710.26(h).  Hence, an individual is afforded the utmost latitude in the presentation of evidence to
mitigate the security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to
resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two criteria as bases for suspending the individual’s security
clearance: Criteria H and J.  To support Criterion H, the LSO relies on the opinion of the DOE
psychiatrist that the individual suffers from Alcohol Dependence.

As for Criterion J, the LSO cites the DOE psychiatrist’s opinion and the following additional
information: (1) in July 2011, a licensed psychologist diagnosed the individual with Alcohol
Dependence and referred him to the EAP program for treatment of alcohol withdrawal; (2) the
individual’s admission during a July 2011 PSI that he went to EAP after consuming over nine 750
ML bottles of vodka over five days of binge drinking; (3) the individual’s admission that in 2010
following a physical, his primary care doctor told him to he had elevated triglycerides and advised
that he should drink no more than two drinks a day; (4) the individual’s admission that in 2010 he
continued to binge drink most weekends and in 2011 he continued to binge drink every weekend;
(5) the individual’s admission that in 2009 he called in sick three to four times a month due to
alcohol consumption; and (6) the individual’s admission that in June 1981 he was admitted to an
alcohol treatment facility for alcohol addiction and started drinking three to four months after his
treatment.  See DOE Exh. 1.    

I find that the information set forth above constitutes derogatory information that raises questions
about the individual’s alcohol use under both Criteria H and J.  First, a mental condition such as
Alcohol Dependence can impair a person’s judgment, reliability and trustworthiness.  See Guideline
I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified
Information issued on December 29, 2005, by the Assistant to the President for National Security
Affairs, The White House (Adjudicative Guidelines).  Second, the excessive consumption of alcohol
itself is a security concern because that behavior can lead to the exercise of questionable judgment
and the failure to control impulses, which in turn can raise questions about a person’s reliability and
trustworthiness.  See id. at Guideline G.

IV.  Findings of Fact
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and
maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

By his own account, the individual has been drinking alcohol since the age of 13, and by the age of
16 he suspected that he had a drinking problem.  DOE Exh. 4.  In 1981, the individual’s parents took
him for inpatient substance abuse treatment where he was diagnosed as suffering from alcohol and
marijuana addiction.  Id.  At that time, the individual described himself as a daily drinker who
consumed about a six-pack of beer per day.  Id.  After completing the alcohol treatment program,
the individual continued in AA until about 1982.  Id.  However, he acknowledged that he had
frequent relapses into drinking, although he was drinking less than before.  Id.  According to the
individual, he stopped drinking in 2000 at his wife’s insistence, but resumed drinking in 2002 after
a marital separation.  Id.  At this time, the individual’s drinking “increased dramatically.”  Id.  He
typically drank at home alone, becoming intoxicated two or three times a week after drinking a six-
pack of beer plus about three shots of liquor.  Id.  

Over the past five years, the individual began experiencing alcohol-related medical problems,
including hypertension, elevated serum triglyceride levels, and elevated liver enzyme levels.  Id.
During the last couple of years, he frequently called in sick on Mondays following a weekend of
excessive drinking.  Id.  The individual purchased a Breathalyzer and would not go into work on
Monday morning if he still registered alcohol from his heavy drinking the night before.  Id.  In April
2011, the individual’s physician was concerned about his enlarged, fatty liver and elevated liver
enzymes, but he continued to under-report his drinking.  Id.  By June 2011, he began experiencing
alcohol withdrawal symptoms after long weekends of intoxication.  Id.  On July 12, 2011, after
drinking about nine 750 ML bottles of vodka during a five-day binge, the individual called his ex-
wife and asked her to take him to the EAP for treatment.  According to the individual, he last drank
alcohol on July 12, 2011.  Id.        

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of
the individual’s eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s
access authorization should be restored.  I find that restoring the individual’s security clearance will
not endanger the common defense and security and is clearly consistent with the national interest.
10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision are discussed
below.

A. The Diagnosis of Alcohol Dependence
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The individual does not dispute the DOE psychiatrist’s diagnosis of Alcohol Dependence.
Therefore, the focus of the analysis will be on whether the individual has demonstrated adequate
evidence of rehabilitation or reformation from Alcohol Dependence.

B. Evidence of Rehabilitation or Reformation from Alcohol Dependence

During the hearing, the individual explained that his drinking increased after his divorce.  Transcript
of Hearing (Tr.) at 44.  He testified that he last drank alcohol on July 12, 2011 just before seeking
help from the EAP.  Id. at 40.  According to the individual, he felt “relieved” after taking the “leap”
to get assistance with his alcohol problem.  Id. at 43.  The individual stated that he has successfully
completed an Intensive Outpatient Treatment program and currently attends AA once or twice a
week.  Id. at 52.  He also testified that he spends five hours a week in an after care program.  The
individual testified that his alcohol treatment has enlightened him about alcohol triggers.  Id. at 63.
He believes that he does not currently have any alcohol triggers, noting that he is not in a
relationship at this time and that his kids are doing well.  Id. at 64.  Finally, the individual testified
that his health has changed since abstaining from alcohol.  He has lost ten pounds and his cholesterol
is now good and in the normal range.  Id. at 76 and 77.  The individual added that he takes 40
milligrams of Prozac to stabilize his mood.  Id. at 75.  According to the individual, he has no desire
to drink in the future.    
  
The clinical psychotherapist testified that the individual was referred to his IOP on July 20, 2011.
Id. at 87.  He described the IOP as a comprehensive psychotherapy 36 week program consisting of
nine hours of  face to face group and individual alcohol and substance abuse treatment sessions,
three hours per evening and three evening per week.  Id.  The clinical psychotherapist testified that
the individual successfully completed the intensive phase of the program on February 23, 2012 and
approached the program motivated to stay sober.  Id. at 88 and 91.  He opined that the individual’s
current motivation to stay sober is key to his future success, and noted that if the individual
experiences significant triggers, his aftercare treatment should provide support for him.  Id.  The
clinical psychotherapist also opined that the individual has demonstrated adequate evidence of
rehabilitation.  Id. at 93.  The individual’s EAP counselor testified that her role involved monitoring
the individual’s treatment.  Id. at 82.  She noted that the individual has done an excellent job in
treatment.  Id. at 83.  According to the EAP counselor, if the individual continues with AA and
aftercare treatment and continues to work with his AA sponsor, he has a good chance of remaining
in recovery.  Id. at 84. 

The individual’s AA sponsor met the individual in the Spring of 2011 and has sponsored him for ten
months.  Id. at 12 and 13.  He testified that the individual actively participates in AA meetings and
is currently on Step three of the Twelve Steps of AA.  Id.  Finally, the individual’s friend who
socializes with the individual every month, testified that he has not seen the individual drink since
July 2011.  Id. at 26.  He further testified that the individual appears happy and is now enjoying his
life.  Id. at 22.  

The DOE psychiatrist listened to all the testimony at the hearing before testifying himself.  He
testified that since evaluating the individual, the individual has demonstrated an understanding of



- 6 -

4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The text of a
cited decision may be accessed by entering the case number of the decision in the search engine located at
http:www.oha.doe.gov/search.htm.  

his disease and has had more time to prove himself.  Id. at 104.  The DOE psychiatrist noted that the
individual survived break-ups in relationships since his evaluation without relapsing.  Id.  He further
noted that the testimony of the clinical psychotherapist, the EAP counselor and the AA sponsor were
credible and impressive in vouching for the individual’s recovery success.  Id. at 101.  The DOE
psychiatrist testified that, in his Psychiatric Report, he recommended that the individual should
achieve one year of abstinence to be considered rehabilitated.  However, after listening to the
testimony during the hearing, he believes that based on the individual’s alcohol treatment and eleven
months of abstinence, he has achieved adequate evidence of rehabilitation.  Id. at 98.  The DOE
psychiatrist testified that the individual’s diagnosis would now be Alcohol Dependence, Sustained
Remission rather than Early Remission.  Id. at 106.
  
C. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of
psychiatrists, psychologists and other mental health professionals regarding rehabilitation and
reformation. See Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  In this case, the DOE
psychiatrist convinced me that the individual has demonstrated a considerable understanding of his
alcohol problem and has achieved adequate evidence of rehabilitation.  The individual credibly
testified that he no longer has a desire to consume alcohol, that his health has improved and that he
is committed to participating in AA and Aftercare.  Moreover, the individual successfully completed
a 36-week IOP and has established a pattern of abstinence.  See Adjudicative Guidelines at Guideline
G ¶ 23(b).  Based on the foregoing, I find that the individual has demonstrated adequate evidence
of rehabilitation at this time.  For this reason, I find that he has mitigated the security concerns under
Criteria H and J.

D. Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession
of the DOE that raises serious security concerns under Criteria H and J.  After considering all the
relevant information, favorable and unfavorable, in a comprehensive common-sense manner,
including weighing all the testimony and other evidence presented at the hearing, I find that the
individual has brought forth convincing evidence to mitigate the security concerns associated with
Criteria H and J.  I therefore find that restoring the individual’s access authorization would not
endanger the common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual’s access authorization should be restored.  The parties may

seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R.
§ 710.28.
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Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: August 9, 2012  
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Ann S. Augustyn, Hearing Officer:    
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” As discussed below, after carefully considering the record before me in light of 
the relevant regulations and the Adjudicative Guidelines, I have determined that the DOE 
should not grant the individual an access authorization at this time. 
 
I. Background 
 
The individual is an applicant for a DOE security clearance. During the background 
investigation conducted by the Office of Personnel Management (OPM), information 
surfaced about the individual’s alcohol consumption. As a result, the Local DOE Security 
Office (LSO) invited the individual to a personnel security interview (PSI) to discuss the 
nature and extent of his alcohol use. When the LSO could not resolve the derogatory 
information at issue, it referred the individual to a DOE psychiatrist for a forensic 
psychiatric examination. The DOE psychiatrist examined the individual in December 
2011, and memorialized his findings in a report (Psychiatric Report). In the Psychiatric 
Report, the DOE psychiatrist opined that the individual suffers from Alcohol 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a). Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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Dependence, in partial remission, without adequate evidence of rehabilitation or 
reformation. The DOE psychiatrist also determined that the Alcohol Dependence 
constituted a mental illness or condition, which causes, or may cause, a significant defect 
in the individual’s judgment and reliability. Id.  
 
In March 2012, the LSO sent a letter (Notification Letter) to the individual advising him 
that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance. In an attachment to the Notification Letter, the 
LSO explained that the derogatory information fell within the purview of two potentially 
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections 
(h) and (j) (hereinafter referred to as Criterion H and Criterion J).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing, and I was appointed 
the Hearing Officer in the case. At the hearing that I conducted, seven witnesses testified. 
The LSO called one witness and the individual presented his own testimony and that of 
five witnesses. In addition to the testimonial evidence, the LSO submitted six exhibits 
into the record; the individual tendered 18 exhibits, a few with multiple attachments. The 
exhibits will be cited in this Decision as “Ex.” followed by the appropriate numeric or 
alphabetic designation.  The hearing transcript in the case will be cited as “Tr.” followed by 
the relevant page number. 
 
II.      Regulatory Standard 
 
A.             Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual 
is afforded a full opportunity to present evidence supporting his eligibility for an access 

                                                 
2  Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or a licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, 
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  
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authorization. The Part 710 regulations are drafted so as to permit the introduction of a 
very broad range of evidence at personnel security hearings. Even appropriate hearsay 
evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the 
utmost latitude in the presentation of evidence to mitigate the security concerns at issue. 
 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites two criteria as the bases for suspending the 
individual’s security clearance, Criteria H and J.  The LSO cites the same information to 
support its invocation of both criteria in this case: (1) an opinion in December 2011 by a 
DOE psychiatrist that the individual meets the criteria set forth in the Diagnostic and 
Statistical Manual of the American Psychiatric Association, 4th edition, Text Revised 
(DSM-IV-TR) for Alcohol Dependence, in partial remission; (2) a 2001 charge for public 
intoxication; and (3) admissions by the individual that he drinks to escape job-related 
stress; that his wife asked him four to five years ago to stop drinking alcohol; that his 
drinking to intoxication has negatively impacted his family time because he cannot 
function; that he is concerned about his ability to respond to an emergency because he 
uses alcohol to excess; that since 2009 he has been consuming three beers each weekday 
night, and six beers on Friday and Saturday nights; and that he drinks to intoxication 
three days during the week and on Fridays and Saturdays.    
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s mental health under Criterion H, and his alcohol use 
under Criterion J. Certain emotional, mental, and personality conditions can impair 
judgment, reliability, or trustworthiness. See Guideline I of the Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on 
December 29, 2005, by the Assistant to the President for National Security Affairs, The 
White House. (Adjudicative Guidelines). In addition, the excessive consumption of 
alcohol is a security concern because that behavior can lead to the exercise of 
questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness. See Adjudicative Guideline G.  
 
IV.      Findings of Fact  
 
The individual began drinking heavily in 2007. Tr. at 13-14. At the time, he was 
consuming approximately 12 beers each day. Id. at 14. In 2009, the individual’s physician 
suggested that the individual reduce his alcohol consumption. Ex. 6 at 28. Sometime 
thereafter, the individual decreased his consumption to six to ten beers during the 
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weekdays, drinking more on the weekends. Tr. at 100. In July 2011, a DOE contractor 
hired the individual. The individual’s employer required the individual to take a physical, 
which included blood tests. Id. at 15. Results from the blood tests revealed that the 
individual had elevated liver enzymes, an abnormality possibly attributable to his heavy 
alcohol consumption. Id. at 102. The individual’s employer referred him to his personal 
physician to follow up on the abnormal liver enzyme tests. Id. at 15. The individual’s 
physician advised the individual to stop drinking alcohol. Id. at 16. The individual did not 
heed his physician’s advice, instead he reduced his alcohol consumption to six beers every 
other day. Id. 
 
The individual stopped consuming alcohol on March 28 or 29, 2012. Tr. at 20; Ex. B.  He 
entered an intensive outpatient program on May 3, 2012, for chemical dependency 
treatment, and completed that program on June 28, 2012. Ex. M.   
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c) and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual should not be 
granted an access authorization. I cannot find that granting the individual’s DOE security 
clearance will not endanger the common defense and security and is clearly consistent 
with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in 
support of this decision are discussed below. 
 

1. The Diagnosis of Alcohol Dependence 
 
The individual stipulated at the hearing that the DOE psychiatrist correctly diagnosed him 
as suffering from Alcohol Dependence.  The focus of the hearing and this Decision 
therefore centers on whether the individual has demonstrated adequate evidence of 
rehabilitation or reformation from his Alcohol Dependence. 
 

2. Mitigating Evidence Proffered 
 

a. Testimonial Evidence 
 
The individual testified that he has maintained abstinence since March 29, 2012, has 
completed an intensive outpatient chemical dependency treatment program, has been 
faithfully attending Alcoholics Anonymous (AA) meetings, has secured an AA sponsor, 
has attended two Aftercare meetings, and has a network of support in his wife, sponsor, 
fellow AA members and fellow recovery program members. Tr. at 92, 106, 112, 155-156, 
161, 167-168. He testified that he now understands the stressors that contributed to his 
need to use alcohol as a “social lubricant to build [his] confidence.” Id. at 108. He identified 
his triggers at the hearing as unrelenting standards, social isolation, and self-sacrifice, 
explaining in detail how each of those triggers manifested themselves in his life. Id. at 
107. He also testified credibly that he has learned coping mechanisms that allow him to 
alleviate stress in his life. Id. at 149. For example, he now thinks of stress as a river and 
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allows it to pass through him instead of fighting against it. Id. Finally, he explained how 
his sobriety has improved his family relationships and his relationships at work. Id. at 
149-150. 
 
The individual’s AA sponsor testified that he has sponsored the individual for a period of 
only a few weeks. Id. at 135, 140. The sponsor requires that the individual call him every 
day, read pages from the AA “Big Book,” do written assignments, go to AA meetings, 
work the AA steps, and meet with him face-to-face at least one time each week. Id. at 
128-130. The sponsor recognized that the individual is only in the beginning stages of 
recovery but he believes that the individual is sincere in his efforts to maintain sobriety. 
Id. at 135, 142. Finally, the sponsor testified that he will support the individual as long as 
the individual is willing to do what the sponsor asks of him. Id. at 141. 
 
The individual’s wife explained at the hearing that she has been involved in her husband’s 
recovery program, attending five sessions of couples therapy with him, and a “Family 
Fundamentals” weekend. She testified that he believes that her husband recognizes that he 
has a problem with alcohol and knows his triggers.  Id. at 34, 37. According to the wife, 
her husband is much more social since he stopped drinking and enjoys new hobbies and 
doing activities with his step-daughter and her. Id. at 25.  
 

b. Documentary Evidence Submitted 
 
To support his successful completion of his intensive outpatient chemical dependency 
program, the individual submitted Exhibit M. He also submitted biweekly progress notes 
from the treatment facility to show his progress in the program (Exhibits K, O, P, Q), and 
the negative results from five alcohol screens tests administered during his treatment 
program (Exhibit L).  He further documented his attendance at AA through Exhibits H 
and R, and his attendance at two Aftercare meetings through Exhibit N. Finally, he 
provided many positive character statements from family members, co-workers and 
others. Exhibits C, D, E, F, G, I, and J. 
 

c. The DOE Psychiatrist’s Assessment   
 
In his Psychiatric Report, the DOE psychiatrist opined that to demonstrate adequate 
evidence of rehabilitation, the individual needs to (1) attend a structured inpatient or 
outpatient treatment program, (2) have documented participation in 12-step recovery 
meetings, (3) have familiarity with a recovery model, and (4) have at least one year of 
complete sobriety. The DOE psychiatrist was present during the entire hearing and 
testified last. Overall, the DOE psychiatrist was impressed with the progress that the 
individual has made in a brief period. Tr. at. 177-179. However, the DOE psychiatrist 
testified that it is too early to determine whether the individual will remain successful in 
achieving sobriety.  Id.  He pointed out that the individual had previously attempted to 
stop drinking and was not successful.  He was also concerned that the individual’s father, 
a recovering alcoholic himself, continues to drink, and that the individual’s mother will 
continue to be a source of stress for the individual. Id. at 178. He concluded by stating 
that alcoholism is a cunning and baffling illness that can re-present very quickly and 
without warning. For this reason, the DOE psychiatrist remained firm in his assessment 



 6

that the individual needs one year of abstinence (until March 29, 2013) before he can be 
considered adequately rehabilitated. 
 

d. Hearing Officer Evaluation 
 
After considering all the relevant evidence, favorable and unfavorable, it is my common-
sense judgment that the individual is not rehabilitated or reformed from his Alcohol 
Dependence. I make this determination even though I was very impressed by the 
individual’s testimony. It is my assessment, after observing the individual’s demeanor at 
the hearing, that the individual is enthusiastically embracing his new-found sobriety, is 
dedicated to his treatment program, and now understands the negative physical, 
psychological and emotional impact that alcohol had on his life. Only time will tell, 
however, whether the individual’s enthusiasm will wane, or whether he will succumb to 
some stressor which might cause him to seek comfort in alcohol.  
 
In making this determination, I accorded weight to the expert opinion of the DOE 
psychiatrist who opined that the individual needs one year of sobriety before he would 
consider him reformed or rehabilitated. It is quite telling that the individual’s own 
treatment program concluded that the individual’s prognosis is good if he attends 90 
meetings in 90 days, followed by four to five meetings weekly for the first year; gets a 
same sex sponsor; attends weekly Aftercare meetings for one year; and calls the 
treatment center staff for the first year after discharge, and then monthly for the following 
six months.  The treatment center, like the DOE psychiatrist, sets the one year marker as 
a qualifier to the individual’s receiving a good prognosis.  In the end, it is simply too early 
in the individual’s recovery to find that he is adequately rehabilitated or reformed from his 
Alcohol Dependence. Based on the foregoing, I find that the individual has not mitigated 
the security concerns at issue in this proceeding.   
  
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H and J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with either criterion. I therefore 
cannot find that granting the individual an access authorization will not endanger the 
common defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual should not be granted an access authorization. The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 24, 2012 
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David M. Petrush, Hearing Officer: 
 
This Decision considers the eligibility of XXXXXXX (the individual) to hold an access 
authorization1 under the regulations at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
In April 2011, the individual began his employment with a DOE contractor and received 
a DOE access authorization.  Tr. at 13, 29, 46; Ex. 3; Ex. 6 at 12.  On January 13, 2012, 
the individual began a suspension for five days without pay for using his government 
computer for non-work activities.  Ex. 5.  Particularly, he conducted personal internet 
searches, some of which included pornography.  Id.  In February 2012, the local security 
office (LSO) called the individual to a personnel security interview (PSI) to explain his 
actions.  See Ex. 6. 
 
In March 2012, the LSO issued the individual a Notification Letter advising him that it 
possessed reliable information that created a substantial doubt about his eligibility to hold 
an access authorization.  Ex. 1.  In an attachment, the LSO explained that the derogatory 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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information falls within the potentially disqualifying criterion in the security regulations 
at 10 C.F.R. § 710.8; subsection (l) (Criterion L).2  
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing.  On April 25, 2012, the Director of the Office of Hearings 
and Appeals (OHA) appointed me Hearing Officer, and I conducted the hearing.  The 
individual testified on his own behalf and called a former supervisor, his current 
supervisor, a co-worker, a student minister, and a longtime friend.  Each side offered 
several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO supported its Criterion L security concern with the following allegations: 
 

 In August 2011, the individual used his government computer to search for adult 
entertainment for his friend’s bachelor party; 

 
 From August 2011 to November 2011, the individual used his government 

computer for internet searches that included pornography.  He did so two days a 
week between 5:00am and 6:00am, when he was alone; and 

 
 In a February 2012 PSI, the individual admitted that he knew that viewing 

pornography on his government computer violated security rules.  
 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s conduct under Criterion L.  Conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillingness to comply with rules and 
regulations can raise questions about an individual’s reliability, trustworthiness, and 
ability to protect classified information.  Guideline E, STEPHEN J. HADLEY, THE WHITE 

HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY FOR ACCESS TO 

CLASSIFIED INFORMATION (2005) 7.  Further, noncompliance with rules, procedures, 
guidelines, or regulations pertaining to information technology systems may raise 
security concerns about an individual’s reliability and trustworthiness, calling into 
question the willingness or ability to properly protect sensitive systems, networks, and 
information.  Guideline M, id. at 16. 
 

III. Regulatory Standard 
 
An administrative review under Part 710 is not a criminal matter, where the government 
has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the 

                                                 
2  Criterion L includes “unusual conduct” and “circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  Id. at § 710.8(l). 
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standard places the burden on the individual because it is designed to protect national 
security interests.  This is not an easy burden for the individual to sustain.  The standard 
implies a presumption against granting or restoring an access authorization.  See Dep’t of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (“security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) 
(strong presumption against the issuance of a security clearance). 
 
A. The Individual’s Burden 
 
The individual must present evidence to convince the DOE that granting an access 
authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The Part 710 regulations 
permit the individual wide latitude to present evidence to resolve the security concerns.  
Even appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  The individual 
must present evidence to corroborate his or her efforts to resolve a security concern.  
Personnel Security Hearing, Case No. TSO-0693 (2009). 
 
B. The Basis for the Hearing Officer’s Decision 
 
The Hearing Officer must issue a Decision that reflects his or her comprehensive, 
common-sense judgment, after considering all relevant evidence, favorable and 
unfavorable, whether granting or restoring an individual’s access authorization will not 
endanger the common defense and security and is clearly consistent with the national 
interest.  10 C.F.R. § 710.7(a).  The Hearing Officer must resolve doubt in favor of the 
national security.  Id. 
 
To reach a common-sense judgment, the Hearing Officer must consider the factors listed 
in 10 C.F.R. § 710.7(c)3 (the “whole person concept”) and the Adjudicative Guidelines.  
The Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

IV. Findings of Fact 
 
The individual graduated college in August 2001.  Tr. at 19.  After September 11, 2001, 
he was hired in a national security position, given an access authorization, and deployed 
overseas.  Since then, he has worked at more than eight U.S. military and civilian bases.  
Id. at 19, 22, 23. 
 
In April 2011, a DOE contractor hired the individual, and he was granted a DOE access 
authorization.  Ex. 6 at 11-12.  By late August 2011, two days a week he arrived at work 
                                                 
3  These factors include the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, including knowledge and participation; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or 
presence of rehabilitation or reformation and other pertinent behavior changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors.  Id. at § 710.7(c). 
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at 5:00am as part of a flexible schedule that allowed him to work and attend school.   
Tr. at 14; Ex. 3.  On those days, before 6:00am, he spent 5-10 minutes viewing sexually 
explicit material on his government computer.  Tr. at 15, 26; Ex. 3.  After an internet 
search, he scrolled over a thumbnail image of a video to preview it.  Tr. at 16; Ex. 3.  
During his misconduct, he was alone.  Tr. at 26.   
 
The individual’s first misuse of his government computer occurred when he sought to 
obtain prices of exotic dancers for a friend’s bachelor party.  Tr. at 24-25.  The 
individual’s conduct segued into viewing sexually explicit material because his wife had 
medical problems that prevented intimacy.  Id. at 13-14.  On November 29, 2011, the 
individual’s management received notice of his misconduct, and his misconduct ceased.  
Id. at 34; Ex. 5.  
 
The individual admitted that security rules forbade his misuse of the government 
computer, but he had not thought of the rules when he violated them.  Tr. at 15, 17.  The 
individual has since taken responsibility for his misconduct.  Id. at 16, 34.  Now he better 
understands the LSO’s concerns with cyber security, has not repeated his misconduct, 
and intends not to do so.  Id. at 17, 28, 51-52.  (The individual had not previously used a 
government computer to access inappropriate material.  Id. at 16, 22, 43, 48, 56.) 
 
The individual has reflected on his misconduct.  Tr. at 34.  During the week of the 
hearing, he spoke with a student minister for one hour.  Id. at 32-33.  The student minister 
gave him scriptures and counseled him about making mistakes, having a clean heart, and 
starting over.  Id. at 33-34; see Ex. E.  The individual saw that he was on the wrong path 
and felt the need to re-direct his life.  Tr. at 36, see id. at 62. 
 

V. Analysis 
 
To determine whether the individual has mitigated the allegations and therefore resolved 
the security concern, I will consider the relevant factors from 10 C.F.R.  
§ 710.7(c) and the relevant mitigating conditions from the Adjudicative Guidelines, 
Guideline E (Personal Conduct) and Guideline M (Use of Information Technology 
Systems).4   

                                                 
4  Guideline E contains the following mitigating conditions: 
 

(a) the individual made prompt, good-faith efforts to correct the omission, concealment, or 
falsification before confronted with the facts; 

 
(b) the refusal or failure to cooperate, omission, or concealment was caused or significantly 

contributed to by improper or inadequate advice of authorized personnel or legal counsel . . .;  
 

(c) the offense is so minor, or so much time has passed, or the behavior is so infrequent, or it 
happened under such unique circumstances that it is unlikely to recur and does not cast doubt on 
the individual’s reliability, trustworthiness, or good judgment; 

 
(d) the individual has acknowledged the behavior and obtained counseling to change the behavior 

or taken other positive steps to alleviate the stressors, circumstances, or factors that caused the 
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I assign positive weight to several factors.  The individual presented evidence suggesting 
that he has a low likelihood of continuing his misconduct.  His current and former 
supervisors both vouched for him.  The former supervisor of six or seven years testified 
that he never had a problem with the individual.  Tr. at 43-44.  The current supervisor 
trusts him and feels that he has been punished and can move on.  Id. at 49.  The 
individual may be able to do so.  He has had a successful career with an access 
authorization, and since he was confronted, he has not repeated his misconduct.  He 
testified with a striking sincerity and candor. 
 
No factor or series of factors is dispositive, but in this case, the negative factors do 
outweigh the positive factors.  The individual deliberately violated the security rules.  
The extent and frequency of the misconduct show a pattern – he violated the security 
rules twice a week for three months (approximately 24 times), at a time chosen to evade 
detection (before 6:00am).  And he did so knowingly and voluntarily, as a mature, 
sophisticated adult.  The individual’s supervisor knows of his misconduct, which lessens 
his potential for pressure, coercion, exploitation, and duress.  But the individual failed to 
corroborate his testimony that his wife and family also know of his misconduct.5  He also 

                                                                                                                                                 
untrustworthy, unreliable, or other inappropriate behavior, and such behavior is unlikely to 
recur; 

 
(e) the individual has taken positive steps to reduce or eliminate vulnerability to exploitation, 

manipulation, or duress; and 
 

(f) the information was unsubstantiated or from a source of questionable reliability. 
 
ADJUDICATIVE GUIDELINES at 8-9. 
 
Guideline M contains the following mitigating conditions:  
 

(a) so much time has elapsed since the behavior happened, or it happened under such unusual 
circumstances that it is unlikely to recur and does not cast doubt on the individual’s reliability, 
trustworthiness, or good judgment;  

 
(b) the misuse was minor and done only in the interest of organizational efficiency and effectiveness 

. . .; and 
 

(c) the conduct was unintentional or inadvertent and was followed by a prompt, good-faith effort to 
correct the situation and by notification of supervisor. 

 
Id. at 16-17. 
 
There is no requirement that any particular number of factors or conditions be proved or that a majority of 
them point one way or the other.  The relevance of each factor and condition depends on the facts.  In this 
case, certain factors and conditions may demonstrate mitigation, but in other cases, other factors and 
conditions may do so.  Adjudicatory review is not a mechanical point-counting device – the Hearing 
Officer looks at the totality of the circumstances to make a common-sense, reasoned judgment whether the 
individual has mitigated the allegations to resolve the security concern or concerns raised by the agency. 
 
5  At the pre-hearing conference on May 3, 2012, the individual was told that he must provide 
corroboration.  Corroboration may take the form of testimony (in person or via telephone), an affidavit, or 
other documentary evidence. 
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failed to corroborate that a circumstance that had contributed to his misconduct – his 
impaired relationship with his wife – has improved.  Most importantly, the individual 
committed his misconduct only recently – six months before the hearing. 
  
The individual has not shown any mitigating conditions outlined in Guideline E or 
Guideline M (see note 4, above).  Of those not already addressed, he made no prompt, 
good-faith effort to correct his misconduct.  His misconduct was not caused by improper 
or inadequate assistance of counsel.  It was not done in the interest of organizational 
efficiency and effectiveness. 
 
Lastly, on the issue of reformation, the individual had one meeting with a student 
minister, who counseled him.  The meeting shows goodwill and a commendable 
beginning effort.  The individual’s earnest, sincere testimony showed that he has begun to 
internalize the student minister’s guidance and apply it to his life.  Too little time has 
passed since the meeting, however, to determine whether the guidance will have a lasting 
impact. 
  

VI. Conclusion 
 
Because the individual has not resolved the Criterion L security concern, I find that he 
has not demonstrated that restoring his access authorization would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, I 
find that the DOE should not restore his access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 22, 2012 
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Steven L. Fine, Hearing Officer: 
 
This decision concerns the eligibility of  XXXXXXXXXXX (hereinafter referred to as "the 
Individual") to maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s 
security clearance should be restored. 
 
I.  BACKGROUND 
 
This case involves an Individual who failed to meet his financial obligations during the final 
years of his first marriage.  The Individual reported the repossession of his motor vehicle and a 
home foreclosure to the Local Security Office (LSO) in 2008.  The LSO subsequently conducted 
a series of three Personal Security Interviews (PSI) of the Individual, the most recent on 
February 1, 2012.          
   
Unable to resolve the security concerns raised by the Individual’s failure to resolve his financial 
issues, the LSO initiated administrative review proceedings by issuing a letter (Notification 
Letter) advising the Individual that it possessed reliable information that created a substantial 
doubt regarding his eligibility to hold a security clearance.  In the Notification Letter, the LSO 
set forth the derogatory information at issue and advised that the derogatory information fell 
within the purview of potentially disqualifying criteria set forth in the security regulations at 
10 C.F.R. § 710.8, subsection (l).1  

                                                 
1  Specifically, the Notification Letter alleges that the Individual has:  
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded his request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter 
on April 25, 2012.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his ex-spouse, his current spouse, his friend/coworker, and an expert on Bankruptcy 
law.  See Transcript of Hearing, Case No. PSH-12-0042 (hereinafter cited as “Tr.”).  The LSO 
submitted eight exhibits, marked as Exhibits 1 through 8, and the Individual submitted 11 
exhibits, marked as Exhibits A through K. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this decision: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
 
 
III.  FINDINGS OF FACT  

                                                                                                                                                             
Engaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security. Such conduct or circumstances include, but are 
not limited to, criminal behavior, a pattern of financial irresponsibility, conflicting 
allegiances, or violation of any commitment or promise upon which DOE 
previously relied to favorably resolve an issue of access authorization eligibility.   

 
10 C.F. R. § 710.8(l) 
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The Individual experienced a discrete period of financial distress during the period beginning in 
2006 and concluding in 2008.  During the first years of their marriage, the Individual and his first 
wife were financially comfortable.  The Individual was employed by a DOE contractor and his 
first wife was employed as a bank manager.  In 2005, however, the couple purchased a new 
home, at a time very near to the crest of a real estate bubble.  The couple used a mortgage to 
finance the purchase of this home.  That mortgage had a very low fixed interest rate for the first 
year.  After the first year, the interest rate became an adjustable rate mortgage, and the interest 
rate was set by market conditions.  Shortly after purchasing a new home in 2005, the Individual 
left his employment with a DOE contractor to work for another DOE contractor for considerably 
less pay.  Exhibit 6 at 48.  The new employer offered benefits and a chance for upward mobility.  
Tr. at 89-90.  In 2005, the Individual’s first wife left her job in order to stay home with their 
newborn son.  Tr. at 15; Exhibit 6 at 61.  In 2006, the couple’s mortgage reset and their payment 
increased by “$1,200 or $1,300” a month.  Tr. at 13.  Because of the drastic reversal of the real 
estate market, the couple found themselves unable to refinance their home.  Moreover, they 
could not pay their mortgage by selling their home, because its value had declined too steeply.  
Exhibit 8 at 18.  
 
In 2006, the Individual’s truck was repossessed.  According to the Individual, this was the first 
time that he became aware of his financial difficulties.  Tr. at 95.  The Individual testified that he 
had always entrusted his financial affairs to his first wife and assumed that she was managing 
them competently.  Tr. at 90- 91, 97-99, 101-103.  During his February 16, 2010, and 
February 1, 2012, PSIs, the Individual stated that his first wife had also opened a number of 
credit accounts, spent large sums of money, and had incurred substantial debt, all without his 
knowledge.  Exhibit 6 at 10, 15, 62, 102; Exhibit 7 at 20, 34, 39, 40.  The Individual’s first wife 
testified that she managed the couple’s financial affairs and concealed the true magnitude of the 
couple’s financial problems from the Individual.  Tr. at 16-21, 30-31.  In July of 2008, the 
Individual and his first wife separated.  Tr. at 144.  Their divorce became final in 2010.  At the 
time of the Individual’s separation from his first wife in July 2008, the Individual and his wife 
had incurred over $47,000 in unpaid debts.   
 
The Individual has managed his own financial affairs since he separated from his first wife.  In 
July 2008, the Individual created a series of computer spreadsheets to manage his finances. 
Exhibits B and C. He has used these spreadsheets to monitor his accounts receivable, his 
accounts payable and his current assets. Tr. at 108-110, 112.  The Individual testified that he had 
not incurred any unpaid debts since he separated from his first wife, even though his income has 
undergone a significant reduction.  Tr. at 110, 145.  However, a significant portion of the unpaid 
debts incurred by the Individual and his first wife prior to their separation was not repaid.    The 
Individual remarried in 2010, and he and his current wife are in constant communication about 
their finances. Tr. at 115.                      
 
On January 19, 2009, the Individual and his first wife retained an attorney (the Bankruptcy 
Attorney) with the understanding that he would file a Bankruptcy Petition on behalf of the 
Individual and his first wife that would discharge the debts that remained at the time of their 
separation.  The Individual paid this attorney a total of $1,300 to cover attorney fees and filing 
costs during November and December 2009.  The Chapter 7 Bankruptcy Petition was not filed 
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until March 30, 2012.  Exhibit A at 1.  The Bankruptcy Court discharged the Individual’s debts 
on July 9, 2012. 
   
During PSIs conducted on April 21, 2008, and February 16, 2010, the Individual was asked 
about his future intentions concerning his unpaid debt.  During the April 21, 2008, PSI, the 
Individual stated his intention to resolve these debts, either by repaying them, reaching a 
settlement with his creditors, or by declaring Bankruptcy.  Exhibit 8 at 36, 51.   The Individual 
further indicated his intention of resolving his debts.  Exhibit 8 at 51.  During the April 21, 2008, 
PSI, the Individual was warned that failure to resolve these debts could result in the loss of his 
clearance.  Exhibit 8 at 42.  During the February 16, 2010, PSI, the Individual stated that he had 
retained the Bankruptcy Attorney in order to obtain the discharge of his outstanding debts.  
Exhibit 7 at 14.   
 
A credit report obtained by the LSO indicated that the Individual’s local government had filed a 
tax lien against him in the amount of $871.  Exhibit 4 at 3.  During the February 1, 2012, PSI, the 
Individual claimed that he was unaware of this tax lien.2  Exhibit 6 at 31-38, 117-120.  An 
attorney representing the Individual contacted the County Treasurer and Tax Collector. She was 
informed that it was unlikely that the Individual received notice of the original tax bill or of the 
subsequent tax lien.  The original tax bill was delivered to the foreclosed property and was 
returned to the County Treasurer and Tax Collector’s office.  Exhibit I at ¶ 5.  The County 
Treasurer and Tax Collector’s office did not have a forwarding address to send the Individual his 
original tax bill or notice of the tax lien.  Id.  On June 18, 2012, the Individual paid the full 
amount due to the local County Treasurer and Tax Collector.  Exhibit H.    
 
IV.  ANALYSIS 
 
The record shows that the Individual has a history of failing to meet his financial obligations and 
has exercised poor judgment by overextending himself financially and by being inadequately 
proactive when faced with a dilatory legal representative.  The Individual’s pattern of financial 
irresponsibility raises significant security concerns under Criterion L.  The Revised Adjudicative 
Guidelines state in pertinent part: 

Failure or inability to live within one's means, satisfy debts, and meet financial 
obligations may indicate poor self-control, lack of judgment, or unwillingness to abide 
by rules and regulations, all of which can raise questions about an individual's 
reliability, trustworthiness and ability to protect classified information.  An individual 
who is financially overextended is at risk of having to engage in illegal acts to generate 
funds . . . .  Conditions that could raise a security concern and may be disqualifying 
include: (a) inability or unwillingness to satisfy debts; (b) indebtedness caused by 
frivolous or irresponsible spending and the absence of any evidence of willingness or 
intent to pay the debt or establish a realistic plan to pay the debt; (c) a history of not 
meeting financial obligations; (d) deceptive or illegal financial practices such as . . . 
intentional financial breaches of trust; [and] (e) consistent spending beyond one's 

                                                 
2  The Statement of Charges incorrectly identifies this lien as “a Federal tax filed in 2006.”  Statement of Charges at 
¶ A.1.   
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means, which may be indicated by excessive indebtedness, significant negative cash 
flow, high debt-to-income ratio, and/or other financial analysis. . . . 

Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Adjudicative Guidelines) at ¶¶ 18, 19.   
 
As the discussion above illustrates, several of the financial conditions that could raise security 
concerns identified by the Adjudicative Guidelines apply to the Individual.  The Individual 
purchased an expensive new home and incurred a large mortgage, in the same time period that 
his spouse stopped working, and he accepted a position with a new employer resulting in a 
significantly lower income.  While the Individual and his ex-wife have testified that he, like 
many spouses, let his then wife handle his family’s financial affairs, when faced with important 
life altering financial decisions such as purchasing a new home, forgoing one spouse’s income, 
and accepting a significant reduction in his income, the Individual should have made the effort to 
verify and understand his financial circumstances before making these decisions.  However, his 
now ex-wife’s conduct was a major factor contributing to his financial predicament.  Once the 
Individual’s financial affairs were separated from those of his first wife, he no longer incurred 
debts that he was unable to pay.      
 
The Individual failed to fully resolve the unpaid debts incurred during his first marriage until 
July 9, 2012, when the Bankruptcy Court granted him a discharge. In most circumstances, OHA 
Hearing Officers find that a pattern of financial responsibly does not begin until an Individual’s 
debts are discharged.  However, special circumstances exist in the present case.  Evidence 
submitted by the Individual shows that the attorney he retained to file a Bankruptcy Petition on 
his behalf was dilatory in his representation of the Individual.  He waited over three years before 
filing the Individual’s Bankruptcy Petition.  The Individual’s ex-wife testified that she repeatedly 
contacted the attorney’s office attempting to expedite the filing of the Bankruptcy Petition. Tr. at 
24-28.  The Individual submitted Exhibit E, which is chronology of the ex-wife’s contacts with 
the attorney’s office in which she tried to expedite the filing of the Bankruptcy Petition. The 
Individual testified that he and his first wife met with employees of the Bankruptcy Attorney in 
hopes of expediting the process.  Tr. at 117.  The Individual also submitted the sworn affidavit of 
one of the attorneys representing him in the present proceeding.  That Affidavit claims that the 
Bankruptcy Attorney stated that he delayed filing the Individual’s Bankruptcy Petition because 
his “office was very busy during 2010-2011.”  Exhibit I at ¶ 11.                
 
As for possible mitigating factors, I find that the Individual has met several of the conditions set 
forth at ¶ 20(a) of Guideline F.3  The Individual’s financial irresponsibility is limited to a discrete 

                                                 
3  Conditions that could mitigate security concerns arising from financial irresponsibility include: 
      (a) the behavior happened so long ago, was so infrequent, or occurred under such 
circumstances that it is unlikely to recur and does not cast doubt on the individual's current 
reliability, trustworthiness, or good judgment; 
      (b) the conditions that resulted in the financial problem were largely beyond the person's 
control (e.g. loss of employment, a business downturn, unexpected medical emergency, or a 
death, divorce or separation), and the individual acted responsibly under the circumstances; 
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set of circumstances only partially under his control.  He is now debt free.  Most importantly, by 
paying all of his debts in a timely manner since July 2008, when he separated from his ex-wife, 
the Individual has shown that he is able to manage his financial affairs in a manner consistent 
with the exercise of good judgment and therefore has established a four year pattern of financial 
responsibility.4  The Individual testified that his present wife has educated him about financial 
matters.  Tr. at 120.  The Individual testified that he recognized that his previous “hands off 
approach” to his financial matters caused his past problems, and that he has learned from his 
mistake.  Id. at 121-122.   
 
The Individual has received a discharge of his debts by the Bankruptcy Court.  Exhibit J.  The 
discharge resolves the debts remaining from the Individual’s first marriage.  The Individual’s 
demonstrated ability to avoid incurring any additional unpaid debts since July 2008, establishes a 
substantial pattern of acting in a financially responsible manner.  Moreover, after receiving a 
discharge of his debts from the Bankruptcy Court, the Individual is now debt-free and is 
therefore no longer vulnerable to extortion or coercion.  
 
Accordingly, I find that the security concerns raised by the Individual’s financial irresponsibility 
have been mitigated and are therefore resolved.        
 
V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has resolved the security concerns raised under Criterion L.  Therefore, the Individual 
has demonstrated that restoring his security clearance would not endanger the common defense 
and would be clearly consistent with the national interest.  Accordingly, I find that the 
Individual’s security clearance should be restored.  The DOE may seek review of this Decision 
by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 31, 2012 

                                                                                                                                                             
      (c) the person has received or is receiving counseling for the problem and/or there are clear 
indications that the problem is being resolved or is under control; 
      (d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve 
debts; 
      (e) the individual has a reasonable basis to dispute the legitimacy of the past-due debt which 
is the cause of the problem and provides documented proof to substantiate the basis of the 
dispute or provides evidence of actions to resolve the issue. . . . 
 
Guideline F at ¶ 20. 
 
4  The Individual testified that he was advised to discontinue any payments to those creditors 
whose debts were to be discharged.  Tr. at 111. 
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXX (“the Individual”) to possess a 
Department of Energy (DOE) access authorization.1 For the reasons detailed below, I find that an 
access authorization should be granted to the Individual.  
 
I. BACKGROUND 
 
The Individual is a contractor employee at a DOE facility. The Individual’s employer requested 
that the Individual be granted a security clearance. Exhibit (Ex.) 3 at 1. During an investigation 
of the Individual, the Local Security Office (LSO) received information that the Individual had 
engaged in the excessive consumption of alcohol. Ex. 5 at 33. In September 2011, the LSO 
conducted a personnel security interview (2011 PSI) with the Individual and subsequently 
referred her for an examination by a DOE Psychologist. Because neither the 2011 PSI or the 
DOE Psychologist’s examination resolved the security concerns raised by the Individual’s prior 
excessive alcohol use, the LSO informed the Individual, in a March 2012 notification letter 
(Notification Letter), that derogatory information existed which raised security concerns under 
10 C.F.R. § 710.8 (h) and (j) (Criteria H and J respectively) and that created a substantial doubt 
as to her eligibility to possess a security clearance. Ex. 1. The Notification Letter also informed 
the Individual that she was entitled to a hearing before a Hearing Officer in order to resolve the 
security concerns. Id.  

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter. At the hearing, the DOE counsel introduced 
five exhibits into the record (Exs. 1-5) and presented the testimony of the DOE Psychologist. 
The Individual presented her own testimony, as well as the testimony of her supervisor 
(Supervisor), the facility’s Employee Assistance Program drug and alcohol counselor 
(Counselor), and a senior employee who informally mentors young professionals at the facility 
and who is also on the Individual’s thesis committee (Mentor). See Transcript of Hearing, Case 
No. PSH-12-0043 (hereinafter cited as “Tr”). The Individual additionally submitted six exhibits 
(Exs. A-F) into the record. 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id; see generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (Egan) 
(the “clearly consistent with the interests of national security” test indicates that “security 
clearance determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criteria H and J 
 

1. Excessive Alcohol Use  
 
In the 2011 PSI, the Individual stated that, from 2005 until 2009, while attending college, she 
would become intoxicated from alcohol one to three times a week. Ex. 5 at 44-45. The Individual 
also reported that while attending graduate school, from 2009 to 2011, she would become 
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intoxicated two or three times a month. Ex. 5 at 48. The Individual also reported that the last 
time she had become intoxicated was on a weekend in September 2011 when she visited various 
wineries with a friend and had four or five “glasses” of wine. Ex. 5 at 50, 55.  
 
In his evaluative report (Report) regarding his examination of the Individual in October 2011, the 
DOE Psychologist found that the Individual’s usage of alcohol from 2005 to 2011, while an 
undergraduate and, later, a graduate student, constituted frequent and excessive alcohol use.2 Ex. 
4 at 4. He noted that the Individual’s consumption of alcohol while a graduate student decreased 
during the summers. Ex. 4 at 4. The DOE Psychologist found that the Individual’s judgment and 
reliability were sound. Ex. 4 at 3. However, given the Individual’s history of heavy alcohol use, 
as described in the 2011 PSI and his examination, the DOE Psychologist diagnosed her as 
suffering from Alcohol-Related Disorder, Not Otherwise Specified (NOS). He also found that 
the Individual was also a user of alcohol habitually to excess. Ex. 4 at 5. Consequently, the DOE 
Psychologist also found that the Individual suffered from an illness of a nature that could cause a 
defect in judgment and reliability. Ex. 4 at 5. While he found that the Individual was not 
dependent on alcohol and did not need any type of formal treatment program, the DOE 
Psychologist opined that the Individual needed a six-month period of alcohol consumption of no 
more than three drinks per occasion in order to demonstrate rehabilitation from her alcohol 
disorder. Ex. 4 at 5.  
 

2. The Associated Security Concerns  
 
In the present case, the Criteria H and J concerns both center on the Individual’s past alcohol 
usage. Criterion H concerns information that a person has “an illness or mental condition of a 
nature which, in the opinion of a board-certified psychiatrist, other licensed physician or a 
licensed clinical psychologist causes, or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to conduct indicating that the Individual has 
“been, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 
10 C.F.R. § 710.8(j). Excessive alcohol consumption raises a security concern because it can 
lead to questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness. See Adjudicative Guidelines, Guideline 
G; Personnel Security Hearing, Case No. TSO-0927 (November 30, 2010). Given the DOE 
Psychologist’s opinion, as stated in the Report, that the Individual suffers from Alcohol-Related 
Disorder, NOS, and has been a user of alcohol habitually to excess, the LSO had sufficient 
grounds to invoke Criteria H and J. 
 
 
 
 
 

                                                            
2 The DOE Psychologist noted that the Individual had first started to consume alcohol in the ninth grade and that 
through high school she had consumed alcohol on somewhere between five to ten occasions always to excess. Ex. 4 
at 2. The DOE Psychologist deemed the Individual’s use of alcohol during her high school years as excessive. Ex. 4 
at 2, 4. 
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 B. Whether the Individual Has Mitigated the Security Concerns  
 
The facts in this case are essentially not disputed.3 Tr. at 51. The Individual testified that, with 
regard to the amount of alcohol she consumed while in college, she had difficulty in providing 
specific answers. Tr. at 52-53. She believes that her answers during the 2011 PSI indicated 
higher levels of alcohol consumption than she, in fact, consumed in order to ensure that her 
answers could not be considered dishonest or contradicted by other interviewees. Tr. at 52. 
 
During her undergraduate college years, the Individual testified that her alcohol consumption 
was motivated by the social atmosphere at her university but that she did not consume alcohol 
just to “fit-in.” Tr. at 53. During the summers, where she would typically be employed at the 
facility, she rarely consumed alcohol. Tr. at 54. When the Individual began graduate study at 
another university, her alcohol consumption reduced significantly to two or three drinks over one 
or two hours at an occasional “happy hour” with friends. Tr. at 55. The Individual testified that in 
the 2011 PSI, she miscommunicated her alcohol consumption at graduate school. Tr. at 58. To 
support her claim of moderate alcohol consumption, the Individual submitted six statements (five 
of which were sworn) attesting to her moderate alcohol consumption during her studies in 
graduate school and her recent employment at the facility.4 Ex. A-F. 
 
After receiving the DOE Psychologist’s Report, the Individual immediately complied with his 
recommendation to limit her alcohol consumption and had no problems in doing so. Tr. at 65. 
The Individual testified that, when she first saw the Counselor in May 2012, he asked her to be 
abstinent. She experienced no problems in maintaining abstinence. Tr. at 62-63, 65. Through an 
alcohol awareness course, she has learned that if alcohol starts causing a problem in your life, 
then you need to stay away from alcohol. Tr. at 66. 
 
The Individual’s past two years at the facility have been difficult for her. Because of funding 
issues at the facility, the Individual has not been able to make additional progress on her thesis 
research. This problem could force her to begin a new thesis research project, thus negating five 
summers of research. Tr. at 68. In spite of these problems, she has not “resorted to alcohol” to 
deal with these problems. Tr. at 66. 
 
The Counselor testified that he began to see the Individual in May 2012 and has seen her 
professionally on eight occasions. Tr. at 10. The Counselor interviewed the Individual and 
reviewed the Report. Tr. at 11. The Individual communicated to him that she had not 
experienced any problems in complying with the DOE Psychologist’s recommendation that she 
consume no more than three alcoholic drinks at any one event. Tr. at 12. In order to get 
additional information as to whether the Individual was preoccupied with alcohol consumption, 
the Counselor asked the Individual to abstain completely from alcohol for one month. Tr. at 12. 
The Individual told the Counselor that she would have no problem in abstaining from alcohol 
and the Counselor believes that the Individual has maintained her abstinence. Tr. at 13, 19. The 

                                                            
3 The relevant testimony regarding mitigation is summarized in the discussion below. 
 
4 The Individual has completed her graduate course work and is working at the facility to perform research and 
complete her thesis. Tr. at 67. 
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Counselor also supervised the Individual’s alcohol awareness course that he typically provides to 
those that seek his help. Tr. at 13. The Individual successfully completed the course and the 
Counselor believes that the Individual has learned a great deal from it. Tr. at 13. Overall, the 
Counselor believes that the Individual’s judgment and reliability are sound. Tr. at 14, 15.  
 
The Counselor believes that the Individual is now in a transition phase in her life where she is 
maturing and now assuming the behavior of a responsible professional. Tr. at 14. With regard to 
the Individual’s consumption of alcohol as an undergraduate, the Counselor noted that, for most 
students, this is the first time that they are away from home and that these students typically 
consume increased amounts of alcohol. Tr. at 15. Typically, these students do not think about the 
consequences of heavy alcohol consumption. Tr. at 15. As for the Individual’s level of 
consumption as a graduate student, the Counselor believes that the Individual somewhat 
overstated her alcohol consumption during the 2011 PSI in an effort to insure the validity of her 
answers. Tr. at 16. The Counselor noted that the Individual’s alcohol consumption during 
undergraduate and graduate schools did not produce any negative consequences such as lower 
grades or arrests for Driving Under the Influence. Tr. at 16. However, the Counselor testified as 
to his belief that the Individual did not have a full appreciation of the problems that excessive 
alcohol use could create until she discovered the scrutiny that potential clearance holders 
undergo. Tr. at 17. Her awareness of the potential problems resulting from excessive alcohol 
consumption was also increased upon her completion of the alcohol awareness course. Tr. at 17. 
 
The Counselor testified that, in his opinion, the Individual will not be a person who will 
experience an alcohol problem in the future. Tr. at 18. In forming this opinion, the Counselor 
related that the Individual has been fully compliant with any request he has made. Tr. at 18-19. 
The Counselor also believes that the Individual’s integrity and self-control are good and she now 
has an appreciation of the dangers of excessive alcohol consumption. Tr. at 21-22, 24. As an 
additional factor supporting his opinion, the Counselor noted that the Individual has been 
abstinent from alcohol for the past two months prior to the hearing. Tr. at 19. Further, the 
Individual’s move to the facility, her lack of a security clearance, and an error resulting in her not 
being paid, have increased the Individual’s stress but she has dealt with the situations in a mature 
manner and has not exhibited any desire to consume alcohol to cope. Tr. at 22-23. For the future, 
the Counselor sees no problem with the Individual consuming alcohol as long as she consumes 
two or three drinks per occasion. Tr. at 19.  
 
The Mentor is a 39-year employee at the facility and has been on the thesis committee of the 
Supervisor and the Individual. Tr. at 27. As an unofficial duty, the Mentor “watches” over the 
young professionals that work at the facility. Tr. at 28. The Mentor has attended over 20 social 
events with the Individual and the Individual has visited him at his house twice. Tr. at 29. The 
Mentor has never observed the Individual consume more than one alcoholic drink on any 
occassion. Tr. at 29. The Mentor believes the Individual possesses strength of character that 
allows her to overcome adversity. Tr. at 30. Additionally, the Individual receives a great deal of 
support from her mother. Tr. at 32. Overall, the Mentor believes the Individual’s intelligence 
ensures that the Individual is sufficiently trustworthy to deserve a clearance. Tr. at 39.  
 
The Supervisor testified that he has worked for the facility for approximately 18 years and has 
worked with the Individual beginning in the summer of 2008 as an undergraduate student intern. 
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Tr. at 45. The Supervisor also testified that the Individual lived with him for one month during 
the summer of 2009 and lived in his house for the entire summer of 2010. Tr. at 46. During the 
entire time the Supervisor has observed the Individual, he has not seen her consume more the 
two beers total during those periods. Tr. at 46. 
 
After listening to all of the testimony, the DOE Psychologist testified that he believes the 
Individual is making the transition from college student to professional and is now more aware 
of the higher standard that is required of security clearance holders. Tr. at 95. He believes that 
the Individual’s character is good and reaffirmed the findings in his report that the Individual has 
good judgment and reliability and does not suffer from any psychopathology apart from the 
alcohol issue. Tr. at 95-96. In his opinion, the Individual is now drinking in a responsible 
manner. The Individual has also met his recommendation with regard to demonstrating adequate 
evidence of rehabilitation. Tr. at 94, 96. Consequently, the DOE Psychologist testified that he no 
longer has any concerns about her judgment or reliability.5 Tr. at 96.  
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his or her … issues of alcohol abuse, provides 
evidence of actions taken to overcome this problem, and has established a pattern of abstinence 
(if alcohol dependent) or responsible use (if an alcohol abuser),” and that “the individual has 
successfully completed inpatient or outpatient counseling or rehabilitation along with any 
required aftercare, has demonstrated a clear and established pattern of modified consumption or 
abstinence in accordance with treatment recommendations such as participation in meetings of 
Alcoholics Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a staff member of 
a recognized alcohol treatment program.” Adjudicative Guidelines, Guideline G, ¶ 23. 
 
After reviewing the evidence before me, I find that the Individual has resolved the Criteria H and 
J concerns raised by her past alcohol consumption. After reviewing the testimony presented by 
her Mentor and Supervisor, it is clear that the Individual, away from college, does not consume 
alcohol to excess. This is also confirmed by the detailed sworn statements submitted by the 
Individual. All of this evidence is consistent with the Counselor’s and the DOE Psychologist’s 
overall assessment of the Individual as a person evolving from college student to adult 
professional. Significantly, I find the Counselor’s and the DOE Psychologist’s testimony 
regarding their current clinical assessment of the Individual to be convincing. Both testified that 
the Individual is at low risk to return to potential problematic consumption of alcohol. I find the 
testimony of the Individual, the Counselor, the Supervisor, and the Mentor convincing as to the 
Individual’s compliance with the DOE Psychologist’s recommendation as to rehabilitation from 
the DOE Psychologist’s diagnosis of Alcohol-Related Disorder, NOS. Given the weight of 
testimony before me, I conclude that the Criteria H and J concerns have been resolved.  
 
 
 

                                                            
5 The DOE Psychologist, with regard to the Individual’s “miscommunication” as to her past alcohol consumption 
pattern, found that the Individual has a degree of minimization and has a tendency to characterize issues in a positive 
light. Nonetheless, this finding did not affect his opinion that there are no concerns regarding the Individual’s 
consumption of alcohol. Tr. at 95-96. 



- 7 - 
 

IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criteria H and J 
of the Part 710 regulations. I also find that the Individual has presented sufficient information to 
resolve the concerns raised by the Criteria H and J derogatory information. Therefore, I conclude 
that granting the Individual an access authorization “would not endanger the common defense 
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). 
Accordingly, I find that the DOE should grant the Individual an access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: August 29, 2012  
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored. For the reasons detailed below, I find that the DOE 
should not restore the Individual’s access authorization at this time.  
 
I. BACKGROUND 
 
The Individual is a contractor employee at a DOE facility and has possessed a security clearance 
on various occasions since 1978. Exhibit (Ex.) 8 at 2. In December 2011, the Individual reported 
to the Local Security Office (LSO) that his wages were being garnished for back federal taxes. 
Ex. 13 at 1. Consequently, the LSO conducted a personnel security interview (PSI) with the 
Individual in January 2012. Ex. 15. Because the PSI and further investigation indicated that the 
Individual had not filed state and federal tax returns for several years and had a number of 
delinquent financial accounts, the LSO informed the Individual in a March 2012 notification 
letter (Notification Letter) that derogatory information existed which raised security concerns 
under 10 C.F.R. § 710.8 (l) (Criterion L) and that his security clearance was suspended. Ex. 1.  

The Individual requested a hearing on this matter. At the hearing, the DOE counsel introduced 
15 exhibits into the record (Exs. 1-15) but did not present any witnesses. The Individual 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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presented his own testimony, as well as the testimony of three co-workers. See Transcript of 
Hearing, Case No. PSH-12-0044 (hereinafter cited as “Tr”). The Individual additionally 
submitted six exhibits (Exs. A-F) into the record. 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id; see generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (Egan) 
(the “clearly consistent with the interests of national security” test indicates that “security 
clearance determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criterion L 
 

1. Failure to file Tax Returns and Delinquent Accounts  
 
The facts of this case are essentially undisputed. Tr. at 30. A credit report obtained by the LSO in 
December 2011 indicated that the Individual had 17 credit accounts in collection which totaled 
$14,662. Ex. 11. Additionally, the Individual had four credit accounts, totaling $24,562, where 
the holder of the account charged-off the amount due. Ex. 11. The credit report also indicated 
that the Individual had an $8,115 state tax lien filed against him in March 2008. Ex. 11; See Ex. 
10 at 1. 
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During the PSI, the Individual admitted that he had not filed federal tax returns for the years 
2002 through 2007 and 2009 and that he had not filed state tax returns for the years 2002 through 
2007. Ex. 15 at 13, 68. The Individual explained at the PSI that the primary reason he did not file 
tax returns was that he was concerned as to the amount of his financial liability.2 Ex. 15 at 19, 
69. At the time of the interview, the Individual stated that $3,000 of his biweekly wages was 
being garnished because of an estimated federal tax debt of approximately $300,000. Ex. 15 at 7.  
 
The Individual admitted in the PSI that in 2008 or 2009 a judgment was filed against him for an 
approximately $5,000 in delinquent debt on a credit card. Ex. 15 at 36-38, 52. The Individual 
also admitted that, as of the date of the PSI, he had not satisfied that judgment. Ex. 15 at 36-38. 
The Individual went on to disclose that he had improperly used a corporate credit card by 
charging $4,000 in personal purchases and charging more than the credit card limit. Ex. 15 at 57-
59. During the PSI, the Individual stated that his purchase of a vacation house and a new car, 
along with a failure to properly budget, were factors in creating his current financial problems. 
Ex. 15 at 75, 77-78.  
 

2. The Associated Security Concerns  
 
Criterion L concerns circumstances tending to show that an individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Unwillingness to abide by rules and 
regulations, such as the requirement to file income tax returns, can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information. Adjudicative 
Guideline F, ¶ 19(g); Personnel Security Hearing, Case No. TSO-1072 (October 17, 2011). 
Additionally, failure to honor debts may indicate a questionable judgment and reliability. 
Adjudicative Guideline F, ¶ 18; Personnel Security Hearing, Case No. PSH-12-0010 (March 5, 
2012). Given the information indicating that the Individual has a history of financial 
delinquencies and has failed to file state and federal tax income returns for a number of years, the 
LSO had sufficient grounds to invoke Criterion L. 
 
 B. Whether the Individual Has Mitigated the Security Concerns  
 
At the hearing, the Individual presented his own testimony and that of three co-workers to 
establish that he is now addressing his tax and financial problems and that he has consistently 
demonstrated good judgment and reliability. This testimony is summarized below. 
 
The Individual testified that his financial problems originated with some problematic decisions 
he and his wife made in the past. Tr. at 30. Contributing to this errant decision-making was some 
“dysfunction” in the Individual and his spouse’s relationship and the Individual’s tendency to 
focus on work and not on personal matters. Tr. at 30, 52. The Individual’s spouse typically 
handled paying their bills and the Individual did not exercise oversight as to whether the bills 
were being paid. For a number of the overdue accounts, the Individual assumed that his health 
insurance would cover the expenses. Tr. at 30. Other factors, such as buying a more expensive 

                                                            
2 This tax liability resulted from the Individual inheritance stock worth approximately $600,000 in the year 2000 and 
his subsequent sale of the stock in the following years through 2003 or 2004. Tr. at 46-48. 
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house, moving to a higher-cost of living state, the failure to budget for extra expenses, and his 
spouse’s loss of her full-time employment also contributed to their financial difficulties. Tr. at 
30-31.   
 
Regarding his failure to file tax returns, the Individual testified that he became overwhelmed 
when he realized the large amount of tax liability he accrued because of the sale of his stock. Tr. 
at 48-51. The Individual, in January 2012, employed a tax lawyer to settle his federal tax issues. 
Tr. at 34. As a result of his lawyer’s intervention, the Internal Revenue Service (IRS) has 
determined that the Individual’s actual tax liability is approximately $39,000, not $300,000 as he 
previously reported. Tr. at 34-35. The Individual has now filed federal tax returns for the years in 
question and has filed a request with the IRS to enter into an installment plan to pay off his tax 
debt. See Ex. C, E, and F; Tr. at 56. However, the Individual has not yet filed his delinquent state 
income tax returns. Tr. at 85. Nonetheless, he has contacted one State’s revenue department to 
resolve the $8,000 tax lien. Tr. at 85; Ex. D. As of the date of the hearing, the Individual has not 
contacted his creditors about resolving his outstanding debts. Tr. at 43-46. However, with regard 
to his misuse of the corporate credit card, the Individual testified that he paid the resulting 
indebtedness approximately 18 months ago. Tr. at 71. 
 
The Individual has also contacted his employer’s financial counseling program to get help in 
resolving his financial problems. Tr. at 36-37. The Individual testified as to his intention of 
personally paying his family’s bills and has submitted a copy of his personal budget that he will 
be using for his household. Ex. B; Tr. at 39-40, 88. The budget includes installment payments to 
the IRS and an allotment of $750 per month to resolve his outstanding debts. Tr. at 40-41.  
 
All three co-workers testified as to the Individual’s excellent work record and the fact that the 
Individual did not have any disciplinary actions taken against him as an employee. Tr. at 14-15, 
22-23, 60-61. None of the co-workers could recall any security incidents involving the 
Individual. Tr. at 12, 18-19, 23, 25, 63. The co-workers also testified as to their opinion that the 
Individual’s character was excellent and that his judgment and reliability were superior. Tr. at 
19-20, 23-24, 62-63, 65.   
 
In deciding whether an individual has mitigated the security concerns, a Hearing Officer must 
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a 
security clearance. See 10 C.F.R. § 710.7(c). According to the Adjudicative Guidelines, among 
the factors that may serve to mitigate security concerns raised by an individual’s financial 
problems or his failure to file required tax returns, are that the conduct happened long ago or was 
infrequent; the financial problems were largely beyond the person’s control and the individual 
acted responsibly under the circumstances; or that an individual has initiated a good faith effort 
to repay his or her outstanding creditors. Adjudicative Guidelines, Guideline F, ¶ 20; see 
Personnel Security Hearing, Case No. TSO-0971 (March 1, 2011) (individual filed tax returns 
once he received necessary information from bankruptcy trustee); Personnel Security Hearing, 
Case No. TSO-1072 (October 17, 2011). 
 
After reviewing the evidence before me, I cannot find that the Individual has mitigated the 
security concerns raised by his history of financial delinquencies. As of the date of the hearing, 
the Individual has not yet begun to resolve his outstanding debts. Tr. at 75 (Individual’s 
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testimony that he is planning to resolve his debts); see Tr. at 40-41 (new budget with $750 per 
month debt repayment drawn up one week before hearing). Additionally, in the absence of a 
sustained period of financial responsibility, I cannot find that the Individual’s relatively recent 
repayment of the misused corporate credit card provides any mitigation of the concerns raised by 
that incident. In sum, the Individual has not presented sufficient evidence to mitigate the security 
concern raised by his financial delinquencies. 
 
I also find that the Individual has not mitigated the security concern raised by his recent, 
repeated, failure to file state and federal income tax returns. The Individual has presented some 
mitigating factors on his behalf – his recent filing of his federal tax returns, his recent increased 
attention to his financial matters, his excellent work record and general character. However, the 
Individual’s admitted lapse in judgment – his failure to file tax returns for a period of five years – 
is relatively recent and extensive. The severity of this lapse in judgment is highlighted by the fact 
that, at the hearing, the Individual admitted that an Office of Personnel Management investigator 
in 2006 questioned the Individual about his failure to file taxes yet the Individual failed to take 
any action. Tr. at 52.  
 
The record indicates that the Individual is a hardworking and dedicated employee who has not 
been involved any type of security lapse at work. Nonetheless, the Individual has demonstrated a 
significant lapse in judgment in failing to file tax returns and has only recently begun to remedy 
his tax issues. Absent a longer period where the Individual demonstrates compliance with his 
legal and financial responsibilities, I cannot find, as of the date of the hearing, that the Criterion 
L concerns have been resolved. See Personnel Security Hearing, Case No. PSH-11-0036 (March 
28, 2012) (despite individual’s excellent record in security matters at work, individual’s recent 
repeated failure to comply with the law by filing tax returns is such to require non-restoration of 
clearance).  
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criterion L of the 
Part 710 regulations. I also find that the Individual has not presented sufficient information to 
resolve the concerns raised by the Criterion L derogatory information. Therefore, I cannot 
conclude that restoring the Individual’s suspended access authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.” 10 
C.F.R. § 710.7(a). Accordingly, I find that the DOE should not restore the Individual’s 
suspended access authorization at this time.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: July 20, 2012  
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Steven L. Fine, Hearing Officer: 
 
This Decision concerns the eligibility of  XXX X. XXXXXXX (hereinafter referred to as “the 
Individual”) to maintain a security clearance under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s security clearance should be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. § 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) stated that the Individual had: (1) been 
diagnosed by a psychologist as suffering from Impulse-Control Disorder, an illness or mental 
condition of a nature which causes, or may cause, a significant defect in judgment or reliability;  
and (2) engaged in unusual conduct which brought his honesty, trustworthiness, and reliability 
into question by viewing pornography at work, and inappropriately charging time spent viewing 
pornography to his employer.1   
 

                                                 
1  See 10 C.F.R. § 710.8(h) and (l) (Criterion H and L, respectively). 
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on May 1, 2012.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his spouse, his Counselor (the Counselor), his prayer partner, and a DOE consultant 
psychologist (the Psychologist).  See Transcript of Hearing, Case No. PSH-12-0045 (hereinafter 
cited as “Tr.”).  The LSO submitted 10 exhibits, marked as Exhibits 1 through 10, while the 
Individual submitted four exhibits, marked as Exhibit A through D. 
 
II.  FINDINGS OF FACT 
 
The present proceeding involves an Individual who was caught viewing pornography on a 
desktop computer at a secure DOE facility.  The Individual was interviewed by his employer’s 
corporate security officials and was suspended for two weeks without pay effective November 8, 
2011.  Exhibit 7 at 2.  On December 13, 2011, the LSO conducted a Personnel Security 
Interview (PSI) of the Individual.2 The Individual admitted that he had been purposely viewing 
pornography during working hours for up to 1.5 hours a day, although the Individual estimated 
that he averaged a half an hour a day during a period of approximately two and a half years.  
Exhibit 6 at 3; Exhibit 9 at 10, 14-15, 100.  The Individual indicated that, after viewing 
pornography, he would often masturbate at his desk or in the nearby restroom.  Exhibit 9 at 14.  
The Individual has also admitted that he billed time for work when, in fact, he had been viewing 
pornography.  Exhibit 7.          
 
During his PSI, the Individual admitted that he had been having a problem with pornography for 
many years.  Exhibit 9.   In 2002, the Individual’s pornography use was detected by his wife, and 
it caused problems in their relationship.  Exhibit 6 at 2.  The Individual subsequently sought 
counseling and joined a twelve-step program for sex addiction.  Id.  The Individual abstained 
from using pornography for five years.  Tr. at 76.  However, several family tragedies, including 
the death of a grandchild, diverted the Individual’s attention from his twelve-step program and 
his counseling and placed further strains upon his marriage. Tr. at 79.  The Individual began 
viewing pornography at work, in order to avoid detection by his wife.   The Individual admitted 
that he felt compelled to view pornography and masturbate.  Exhibit 6 at 3.  
 
At the request of the LSO, the Individual was evaluated by the Psychologist on February 9, 2012.  
The Psychologist issued a report of his evaluation on February 10, 2012.3  The Psychologist 
found that the Individual suffers from a sexual addiction and meets the criteria for Impulse-
Control Disorder NOS set forth in the Diagnostic and Statistical Manual of Mental Disorders-
Fourth Edition, Text Revision (DSM-IV-TR).  Exhibit 6 at 5.  The Psychologist opined that the 

                                                 
2  A copy of the transcript of the December 13, 2011, PSI appears in the record as Exhibit 9. 
 
3  A copy of the February 10, 2012, Psychologist’s report appears in the record as Exhibit 6. 
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Individual’s Impulse-Control Disorder is a mental condition that could significantly affect his 
judgment or reliability.  Id.  The Psychologist further stated:  
 

If I had been asked for suggestions of reformation or rehabilitation, I would have 
made these comments.  [The Individual] should be in a weekly meeting therapy 
with a person not only knowledgeable in addictions but who can also address his 
personal relationship issues that are driving the addiction.  I do not know whether 
[the Counselor] is that person.  A marital therapy must occur as this has been 
intrinsically connected with his sexual behavior.  His wife . . . may wish to see her 
own therapist prior to such a process due to her apparently deeply felt wounds. 
Without rectifying their relationship and intimacy issues, I believe the chance of 
his relapsing into again viewing porn is very high.  Time will be a less meaningful 
measure of his rehabilitation than evidence that his attachment issues and his 
relationship with his wife have significantly improved.   

 
Exhibit 6 at 5. 
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
The LSO has invoked Criterion H citing the Psychologist’s opinion that the Individual met the 
DSM-IV-TR criteria for Impulse-Control Disorder NOS, and has not shown reformation or 
rehabilitation.  It is well settled that such emotional, mental, and personality conditions can 
impair judgment, reliability, or trustworthiness.  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Adjudicative 
Guidelines) at ¶ 27.  The LSO has also invoked Criterion L, since the Individual’s sexual 
addiction caused him to engage in professionally inappropriate conduct (i.e. viewing 
pornography in his work cubical), and to violate his employer’s ethical guidelines (by indicating 
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on his time sheet that he was performing chargeable work, when he was actually viewing 
pornography).        

The Adjudicative Guidelines provide in pertinent part: “Sexual behavior that . . . indicates a 
personality or emotional disorder, reflects lack of judgment or discretion, or which may subject 
the individual to undue influence or coercion, exploitation, or duress can raise questions about an 
individual's reliability, trustworthiness and ability to protect classified information.”  
Adjudicative Guidelines at ¶ 12.  The Adjudicative Guidelines specifically state that “a pattern of 
compulsive, self-destructive, or high-risk sexual behavior that the person is unable to stop …”; 
“sexual behavior that causes an individual to be vulnerable to coercion, exploitation, or duress;” 
and “sexual behavior of a public nature and/or that which reflects lack of discretion or 
judgment,” are among those “conditions that could raise a security concern and may be 
disqualifying.”  Id. at ¶ 13.  It is similarly well settled that “conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillingness to comply with rules and regulations can 
raise questions about an individual's reliability, trustworthiness and ability to protect classified 
information.”  Id. at ¶ 14.    

In the present case, I find that the Individual’s viewing of pornography, masturbation at his 
workplace, and mischarging for his time, are all symptomatic of his Impulse-Control Disorder.  
Accordingly, the sole question before me is whether the Individual has been sufficiently 
reformed or rehabilitated from his Impulse-Control Disorder to resolve the security concerns 
raised by the derogatory information discussed above.    
 
The Individual candidly admits that he suffers from a sexual addiction to pornography and that 
he was properly diagnosed with Impulse-Control Disorder NOS.  The Individual has testified 
that he has not viewed pornography since November 2011, (approximately eight months prior to 
the hearing), obtained counseling from the Counselor, and has been working with a church group 
in order to address his sexual addiction.  In addition, he and his (now estranged) wife are 
receiving marital therapy.        
 
At the hearing, the Counselor testified on the Individual’s behalf.  The Counselor testified that he 
had been treating the Individual since January 2012, and that he has met with the Individual for 
22 therapy sessions.  Tr. at 11-12.  The Counselor diagnosed the Individual with an Impulse-
Control Disorder and an Adjustment Disorder with anxiety and depression.  Id. at 11.  The 
Individual’s treatment focuses on his behavior and choices.  Id. at 12.  The Counselor testified 
that the Individual is responding to treatment.  Id. at 30.  The Counselor testified that the 
Individual needed to continue his therapy for at least another three to six months, or 12 to 24 
sessions.  Id. at 13.  The Counselor testified that the Individual’s Impulse-Control Disorder was 
“in partial remission.”  Id. at 14-15.  The Counselor stated that the Individual’s risk of relapse 
was an “eight” on a one to ten scale (with ten being the least likely to relapse).  Id. at 21.  The 
Counselor re-characterized the Individual’s risk of relapse as “low.”  Id.  The Counselor 
described the Individual’s prognosis as good.  Id. at 31.  The Counselor, however, was unaware 
of when the Individual last viewed pornography, guessing it had occurred “five to nine years 
ago, something like that.”  Id. at 23.       
 
The Individual testified that his employer’s detection of his pornography viewing worked as a 
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“blessing” because it resulted in his getting the further help he needs.  Tr. at 85.  He stated that 
he is less likely to relapse now that he has had the experience of getting caught at work and all of 
its consequences.  Id. at 85-86.  As a result of his further therapy, he now has a better 
understanding of his disorder and his motivation.  Id. at 86-87.  The Individual testified that he 
no longer feels any urges to view pornography.  Id. at 91-92.      
 
The Psychologist was present for the testimony of each of the other witnesses during the hearing.  
After the other witnesses had concluded their testimony, the Psychologist testified.  The 
Psychologist began his testimony by opining that the Individual is currently in remission.  Tr. at 
108.  The Psychologist testified that the Counselor “is conducting the kind of therapy that I think 
is very useful for helping [the Individual] actually avoid behaving or acting on his impulses as 
they would occur to him.” Id. at 108.  The Psychologist went on, however, to question whether 
the Counselor truly understands the Individual’s motivation to view pornography.  Id. at 108-
109.  The Psychologist opined that without addressing the Individual’s motivation for engaging 
in this behavior, the Individual will eventually relapse.  Id. at 109-110.  The Psychologist 
expressed his concern that the Counselor’s treatment of the Individual did not seem to be 
addressing the motivational aspects of the Individual’s sexual addiction.  Id. at 110.  The 
Psychologist opined that the Individual will not continue to progress with his current counselor.  
Id. at 112.  The Psychologist also opined that the Individual needs another three to six months of 
abstaining from pornography.  Id.  The Psychologist testified that in the short term, the 
Individual’s risk of relapse is “very low.”  Id. at 113.  The Psychologist testified that the 
Individual is highly motivated: the Individual has hope that he might be able to save his 
marriage, and the Individual is not feeling compulsions.  Id.  However, in the long-run, defined 
by the Psychologist as the next five years, the Individual’s risk of relapse increases to 
“moderate.”  Id.  The Psychologist testified that if the motivation underlying the Individual’s 
sexual addiction is not addressed, the compulsion will likely eventually return.  Id. at 119.                  
 
After the Individual gave his closing statement, in which he rather movingly described his 
commitment to addressing his Impulse-Control Disorder, and his determination to obtain 
counseling that will address the underlying motivation of his sex addiction, I recalled the 
Psychologist to the stand for further testimony.  The Psychologist testified that the Individual’s 
closing statement was “very convincing to me.”  Tr. at 130.  The Psychologist opined that the 
danger of the Individual quitting treatment is very low.  Id. at 129.  The Psychologist noted that 
the Individual recognizes that he needs the type of therapy recommended by the Psychologist.  
Id. at  131.  The Psychologist testified that he had modified his opinion and that he now believed 
that the Individual has “an acceptable level of risk about his not relapsing.”  Id. at 131.  In the 
short term, the Psychologist testified, the Individual has a low risk of relapse, and depending on 
the course of his future therapy, his long term risk of relapse is “low to moderate.”  Id. at 131-
132.  According to the Psychologist, as long as the Individual’s therapy addresses his 
motivations for using pornography, his long term risk of relapse will be low.  Id. at 132.       
 
I find that the Psychologist has convincingly testified that the Individual has been sufficiently 
reformed or rehabilitated from his Impulse–Control Disorder.  Based on all the evidence before 
me, I find that the Individual has resolved the security concerns arising from his Impulse-Control 
Disorder and its associated behaviors.  Accordingly, I find that the Individual has mitigated the 
security concerns raised under Criteria H and L. 
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V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H and L.  I 
find that the security concerns raised under both of these criteria have been mitigated.  
Accordingly, the Individual has demonstrated that restoring his security clearance would not 
endanger the common defense and would be clearly consistent with the national interest.  
Therefore, the Individual’s security clearance should be restored.  The DOE may seek review of 
this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 22, 2012 
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William M. Schwartz, Hearing Officer: 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  During 2009 through 2011, the individual used hydrocodone 
other than as directed and was consuming increasing amounts of alcohol.  In October 2011, he 
voluntarily admitted himself into a substance abuse program at a local hospital.  Upon discharge 
from the hospital, a psychologist diagnosed the individual with alcohol and opioid dependence.  
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Because this information raised concerns about the individual’s continued eligibility for access 
authorization, the local security office (LSO) called him in for an interview with a personnel security 
specialist.  After the Personnel Security Interview (PSI) failed to resolve those concerns, the LSO 
referred the individual to a DOE-sponsored psychologist (DOE psychologist) for an evaluation.  The 
DOE psychologist submitted a written report based on this evaluation to the LSO.   
 
After reviewing this report and all of the other information in the individual’s personnel security file, 
the LSO determined that derogatory information existed that cast into doubt the individual’s 
eligibility for access authorization.  The LSO informed the individual of this determination in a 
Notification Letter that set forth the DOE’s security concerns and the reasons for those concerns.  
Exhibit 1.  The Notification Letter also informed the individual that he was entitled to a hearing 
before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility for access 
authorization.  
 
The individual requested a hearing on this matter.  The LSO forwarded this request to the Office of 
Hearings and Appeals, and I was appointed the Hearing Officer.  The DOE introduced 13 exhibits 
into the record of this proceeding and presented the testimony of the DOE psychologist.  The 
individual introduced seven exhibits into the record and presented the testimony of four witnesses in 
addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. Derogatory Information 
 
The individual provided most the following information during his PSI and his psychological 
evaluation; the remainder was obtained from medical records created during his treatment at the 
substance abuse program.  In 1998 and 2001, the individual was arrested and charged with public 
intoxication.  In 2009, the individual was prescribed hydrocodone to treat a neck injury.  At about 
the same time, he began consuming alcohol in increasing amounts, after having been abstinent for a 
number of years.  At first he was intoxicated many, if not all, Friday and Saturday nights, after 
drinking six to 12 beers.  By November 2010, he was drinking daily, up to 12 beers on weekend 
days, and fewer during the workweek.  In August 2011, he asked his doctor to discontinue his 
hydrocodone prescription as he was taking more than the recommended dosage and fearful he might 
become addicted to the substance.  From August to October 2011, the individual self-treated his 
injury-related pain on most occasions by consuming alcohol.  On two or three occasions, however, 
he treated his pain by obtaining hydrocodone from his mother, who had a prescription for the 
medication.  He soon realized that could no longer control his alcohol consumption and, on 
October 17, 2011, sought treatment at a local hospital.  During the intake evaluation, he admitted 
that he had used hydrocodone ten to 15 times a day during the preceding month.  When released 
from the hospital, he was diagnosed with alcohol and opioid dependence.  While he last consumed 
alcohol on October 16, 2011, before he began his treatment, he has taken hydrocodone by 
prescription since his hospitalization, following injuries sustained in November 2011 and 
January 2012.  The DOE psychologist evaluated the individual in January 2012, at which time he 
concluded that the individual met the criteria set forth in the Diagnostic and Statistical Manual of the 
American Psychiatric Association, Fourth Edition, Text Revision (DSM-IV-TR), for alcohol and 
opioid dependence. 
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B.  The Notification Letter 
 
In large part, this derogatory information forms the basis for the allegations set forth in the 
Notification Letter.  These allegations pertain to paragraphs (h), (j), and (k) of the criteria for 
eligibility for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8. 
 
Criterion H refers to information indicating that the individual has an illness or mental condition of a 
nature that, in the opinion of a licensed clinical psychologist, “causes or may cause a significant 
defect in judgment or reliability.”  10 C.F.R. § 710.8(h).  As support for invoking this criterion, the 
Notification Letter cites the DOE psychologist’s January 2012 diagnosis of alcohol and opioid 
dependence, in early full remission.   
 
Pursuant to Criterion J, information is derogatory if it indicates that the individual “has been, or is, a 
user of alcohol habitually to excess, or has been diagnosed by a . . . licensed clinical psychologist as 
alcohol dependent or suffering from alcohol abuse.”  10 C.F.R. § 710.8(J).    Under this criterion, the 
Notification Letter cites the hospital psychologist’s diagnosis of alcohol dependence.  The 
Notification Letter also cites the individual’s admissions at his PSI that he sought treatment because 
he realized he could not control his drinking; that he was intoxicated two nights every weekend from 
2009 to November 2010 and drank alcohol daily from November 2010 to October 2011; that alcohol 
had caused serious problems in his marriage, that he hid his drinking from his wife, and that he 
continued to drink despite the problems his drinking had caused.  Finally, the Notification Letter 
also cited his 1998 and 2001 arrests for public intoxication.    
 
Criterion K applies to information that indicates that the individual has possessed, used, or 
experimented with “a drug or other substance listed in the Schedule of Controlled Substances 
established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, 
cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a 
physician . . . or otherwise authorized by Federal law.”  10 C.F.R. § 710.8(k).  As support for 
invoking this criterion, the Notification Letter cited the hospital psychologist’s diagnosis of opioid 
dependence and the individual’s admissions during his PSI that he had taken more hydrocodone than 
was prescribed to him and that he had used hydrocodone prescribed for another person.   
 
The Notification Letter also refers to the “Bond Amendment,” 50 U.S.C. § 435c, as an additional 
basis for the LSO’s security concerns.  The Bond Amendment provides, in pertinent part, that a 
federal agency may not grant or renew a security clearance for a covered person who is an unlawful 
user of a controlled substance or an addict.  50 U.S.C. § 435c(b).  As support for its invocation of 
this amendment, the LSO cites the same admissions the individual made at the PSI as those cited in 
support of its Criterion K concerns.3 

 

                                                 
3  On August 12, 2009, the DOE Deputy Secretary issued DOE Notice 470.5, which implemented the Bond Amendment 
at the DOE. In that Notice, the Deputy Secretary asserted, among other things, that persons subject to the Bond 
Amendment (1) will continue to be processed for Administrative Review in cases where the agency is unable to “waive” 
the Bond Amendment and (2) will receive the same due process rights that existed before the implementation of the Bond 
Amendment. 
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C.  The DOE’s Security Concerns 
 
The derogatory information set forth in the Notification Letter adequately justifies the DOE’s 
invocation of Criteria H, J, and K and raises significant security concerns. Excessive alcohol 
consumption often leads to the exercise of questionable judgment or the failure to control impulses, 
and can raise questions about an individual’s reliability and trustworthiness.  Misuse of a 
prescription drug similarly raises questions about an individual’s reliability and trustworthiness, both 
because it may impair judgment and because it raises questions about a person’s ability or 
willingness to comply with laws, rules, and regulations.   Those concerns are heightened in this case 
because a psychologist has determined that the individual’s alcohol dependence and opioid 
dependence are conditions that may impair judgment and reliability.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, The White House 
(December 19, 2005) (Adjudicative Guidelines), at Guidelines G, H, and I.  The individual’s 
unlawful use of hydrocodone constitutes derogatory information that, unless resolved, would bar the 
DOE from granting or renewing his security clearance under the Bond Amendment. 
 
III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
A.  Criteria H and J 
 
At the hearing, the individual attempted to demonstrate rehabilitation from his alcohol dependence.  
He and his wife testified that several stressful life events contributed to his increased alcohol 
consumption.  He did not deal well with his father’s death.  Transcript of Hearing (Tr.) at 20.  He 
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became responsible for handling his father’s property, which saddled him with financial matters and 
created family discord.  Id. at 20-21.  His neck injury in 2009 left him in chronic pain, for which he 
was prescribed hydrocodone.  Id. His relationship with his wife grew strained as she grew fearful of 
his risk of potential addiction to hydrocodone.  Id. at 22.   
 
All of these factors caused him to drink more beer, which his wife also opposed.  Id. at 117. He 
discovered that drinking beer after taking hydrocodone numbed his neck pain.  Id. at 149.  At that 
point, he realized he needed treatment; he recognized he had an alcohol problem, and he wanted to 
avoid developing a drug problem as well.  Id.  The individual voluntarily entered the substance 
abuse program.  The wife testified that the intake worker told the individual to state the most beers 
he had consumed in a day, “because she explained to us that they turn people away if the amount is 
not significant enough.”  Id. at 99.    
 
The individual did not fully comply with the treatment plan that was devised through the substance 
abuse program, which entailed an inpatient stay, three months of outpatient aftercare, and long-term 
participation in Alcoholics Anonymous:  he completed the inpatient and outpatient portions of the 
treatment, but stopped attending AA after a few weeks.  Id. at 34.  The wife explained that the 
individual’s family responsibilities leave him virtually no time to attend AA meetings.  They have 
three school-age children, all actively involved in sports.  Exhibits C, D, E, F, G. She is a full-time 
student, so the individual is responsible for driving the children to their respective sports events.  
Coupled with a workday that takes him out of the house for 12 hours a day, those duties prevent him 
from participating in AA. Id. at 27, 121.  Nevertheless, the individual and his wife both testified that 
he has remained abstinent since entering the hospital on October 17, 2011.  Id. at 26, 39, 161.  He 
maintains that he has no time to drink, and that he has four “sponsors,” his wife and his three 
children, who support him in his abstinence.  Id. at 122-23.   
 
The DOE psychologist testified after hearing the testimony of the other witnesses, including the 
individual and his wife.  When asked for a prognosis for the individual that reflects any new 
information he garnered from the testimony he had heard, he offered the following.  Because his 
father was an alcoholic and his mother and brother have other mental health disorders, the individual 
has a genetic predisposition to substance abuse that places him at high risk of relapse.  His relatively 
short period of excessive alcohol use creates a moderate risk of relapse, though a number of factors, 
including reduced stressful circumstances, no evidence of cravings for alcohol, commitment to 
abstinence, and strong motivation for success, are in his favor.  Id. at 176-80.  His chronic pain raises 
the risk that he will relapse to self-medicating with alcohol.  Id. at 182.  Finally, he observed that 
while a number of issues the individual faces in his daily life were now causing him less stress than 
before, he did not demonstrate the coping skills he needs in order to face future stressful situations 
without resorting to alcohol or drugs.   Id. at 178.  The DOE psychologist maintained, as he did in 
his evaluative report (Exhibit 4), that the individual could achieve rehabilitation or reformation from 
his alcohol dependence as follows.  Rehabilitation would require abstinence for 12 months with full 
compliance with his substance abuse program’s recommendations, including a 12-step program like 
AA, with a sponsor, and counseling with a psychotherapist.  In the absence of such compliance, the 
individual could achieve reformation from his alcohol problem with 24 months of abstinence and 
evidence of such abstinence, such as random blood alcohol tests.  Exhibit 4 at 12-13; Tr. at 181-82.  
The individual had been abstinent, by the DOE psychologist’s rendering, for eight months at the 
time of the hearing.  Id. at 183.  Because the individual has not continued to participate in AA or 
another 12-step program, the DOE psychologist expressed his opinion that the individual could 
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achieve reformation after completing 24 months of abstinence from alcohol, particularly in light of 
the adequate support he receives from his family and co-workers.  Id. at 187.4   
 
After reviewing this testimony and that of the other witnesses, as well as the record in this matter as 
a whole, I am convinced that the individual is fully committed to his recovery.  However, I find that 
he has not adequately addressed the DOE’s security concerns under Criteria H and J, because his 
chances of relapse to alcohol or opioid dependence at this stage of his recovery remain unacceptably 
high.   
 
The treatment recommendations of the substance abuse program and of the DOE psychologist 
support this conclusion.  In his evaluative report, the DOE psychologist stated that, though he did 
not recommend attempting reformation from his dependence without the use of recommended 
rehabilitation aids, the individual could do so by abstaining from alcohol, “opioid agents, and other 
psychoactive drugs, unless prescribed and supervised by a physician fully aware of his substance 
dependence history,” for at least 24 months.  Exhibit 4 at 12-13.  At the hearing, the DOE 
psychologist considered the individual to have been abstinent for eight months, since October 2011, 
and would consider the individual’s reformation from alcohol adequate if “he were to continue to 
demonstrate this kind of success with these kind[s] of supports for 24 months.”  Tr. at 187.   
 
I, too, believe that eight months of abstinence from alcohol, without participation in AA or another 
12-step program is insufficient to demonstrate that the individual is fully reformed.  I recognize that 
some of the stressful circumstances in the individual’s life have resolved themselves, at least to some 
degree.  Id. at 178.  On the other hand, he still faces some familial stress.  Moreover, he has 
sustained injuries and has an existing medical condition for which doctors have prescribed 
hydrocodone three times since November 2011.   Only on the latest of those three occasions, which 
occurred very shortly before the hearing, did the individual advise the prescribing physician of his 
dependence history.  Id. at 154, 165.  Therefore, as recently as January 2012, the individual obtained 
hydrocodone from a physician who was not “fully aware of [the individual’s] substance dependence 
history.”  Although the individual testified that, on each occasion, he took only a few tablets, 
according to directions, and disposed of the rest of his prescription, I am concerned about the ease 
with which he has obtained a medication from which he has committed to abstaining.  Eight months 
of abstinence from alcohol, particularly without rehabilitative support, is insufficient to convince me 
that the chances of a relapse into alcohol dependence are acceptably small. See Personnel Security 
Hearing, Case No. PSH-11-0008 (2011) (applying mitigating factors of Guideline G of the 
Adjudicative Guideline, six months of abstinence without completion of counseling or treatment is 
insufficient mitigation of security concerns).  Nor does the individual’s continuing use of 
hydrocodone convince me that his risk of relapse into opioid dependence is acceptably low, 
particularly without any continuing rehabilitation.  See Personnel Security Hearing, Case No. TSO-
0896 (2010) (seven months of abstinence, in doctor’s care, insufficient to demonstrate adequate 
rehabilitation).  The individual has not adequately addressed the DOE’s security concerns under 
Criteria H and J.   

                                                 
4   With respect to the diagnosis of opioid dependence stemming from the individual’s misuse of hydrocodone, the DOE 
psychologist testified that he still believes the diagnosis is correct.  Tr. at 175-76, 184.  The DOE psychologist further 
testified that the individual’s risk of relapse to hydrocodone use parallels that of alcohol, as his greatest concern is 
“relapse to any substance,” particularly one “that is cross tolerant with alcohol, which includes narcotics” such as 
hydrocodone.  Id. at 184.   
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B. Criterion K and the Bond Amendment 
 
I reach a similar conclusion regarding Criterion K.  At the hearing, the individual and his wife 
testified that his statement, made when entering the substance abuse program, that he took 10 to 15 
hydrocodone tablets a day was not accurate.  Both testified that the intake interviewer inflated the 
individual’s stated use in order to assure that he be admitted into the program.  Tr. at 108, 147. At 
the hearing the individual declined to estimate how many pills he might have taken in a given day.  
Id. at 148.   Nevertheless, he admitted to the DOE psychologist that he had developed tolerance to 
the pills, and was taking them together with alcohol to get the pain relief he sought.  Exhibit 4 at 11; 
Tr. at 149.  In addition, he admitted to obtaining hydrocodone from his mother, who had a 
prescription for the medication, after he had asked his doctor to discontinue his own prescription.  
Id. at 23, 116, 128. Both he and his mother convincingly testified that they did not know that using 
another person’s prescription medicine is illegal, and both testified that they are fully aware of that 
now.  Id. at 81-82, 86, 134-35.   
 
The individual has made it clear that he has no intention to misuse hydrocodone in the future.  He 
understands that it is illegal for him to take pills from his mother.  He has testified that, even though 
he had been prescribed hydrocodone since his hospitalization, he has taken only a few pills and 
thrown away the rest of the prescriptions.  These factors all weigh in the individual’s favor.   Even 
though there is no evidence that the individual has misused hydrocodone or any prescription drug 
since his October 2011 hospitalization, he has not been abstinent from psychotropic drugs long 
enough to be considered reformed or rehabilitated from his opioid dependence, as noted in the above 
section.  Until the individual achieves rehabilitation or reformation from his dependence, the risk of 
continued misuse of a controlled substance remains significant. 
 
Consequently, I find that the individual has not adequately addressed the DOE’s security concerns 
under Criterion K.  I also find that the individual has not mitigated concerns that the bond 
Amendment bars him from holding a DOE access authorization.  In other circumstances, Hearing 
Officers have concluded that an individual’s misuse of a prescription drug was an isolated incident 
and unlikely to recur.  See, e.g., Personnel Security Hearing, Case No. PSH-12-0049 (2012).  In the 
present case, however, because I find that the risk that the individual will once again misuse 
prescription drugs is not yet sufficiently low, I conclude that the individual must still be considered, 
under the Bond Amendment, an unlawful user of a controlled substance., to whom a “federal agency 
may not grant or renew a security clearance.”  50 U.S.C. § 435c(b).    
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VI.  CONCLUSION   
 
For the reasons set forth above, I conclude that the individual has not resolved the DOE’s security 
concerns under Criteria H, J, and K of 10 C.F.R. Part 710 and the Bond Amendment, and therefore 
has not demonstrated that restoring his access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  Accordingly, I find that the 
individual’s security clearance should not be restored. The individual may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 6, 2012 
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Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual should be 
granted DOE access authorization.  For the reasons detailed below, I find that the DOE should 
grant the Individual access authorization.   
 
I. BACKGROUND 
 
The Individual is a 32-year-old employee of a DOE contractor and is an applicant for DOE 
access authorization.  DOE Ex. 3.  During the application process, the Individual completed a 
Questionnaire for National Security Positions (QNSP) in September 2011, and participated in a 
November 2011 Personnel Security Interview (PSI).  DOE Exs. 7, 8.  After the PSI, the local 
security office (LSO) referred the Individual to a DOE consultant-psychiatrist (“the DOE 
psychiatrist”) for an evaluation.  The DOE psychiatrist evaluated the Individual in January 2012 
and issued a report.  DOE Ex. 6.  After reviewing the Individual’s personnel security file, the 
LSO informed the Individual in a March 2012 Notification Letter that there existed derogatory 
information that raised security concerns under 10 C.F.R. §§ 710.8 (j) and (l) (Criteria J and L, 
                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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respectively).  DOE Ex. 1.  The Notification Letter also informed the Individual that he was 
entitled to a hearing before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE Counsel introduced nine exhibits into the record (DOE Exs. 1-9) and presented the 
testimony of one witness, the DOE psychiatrist.  The Individual, represented by Counsel, 
presented his own testimony, as well as the testimony of three witnesses: his wife, his Alcoholics 
Anonymous (AA) sponsor, and his supervisor.  See Transcript of Hearing, Case No. PSH-11-
0047 (hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria J and L 
 

1. The Individual’s Alcohol Use  
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The Individual began drinking alcohol at age 17 or 18.  DOE Ex. 6 at 5.  During his early to mid-
20s, the Individual drank several times per week, and he drank to intoxication one to two times 
per week.  Id. at 4.  In March 2005, the Individual was arrested for Driving Under the Influence 
of Alcohol (DUI), with a breath alcohol content at the time of his arrest of 0.106.  Id.; see also 
DOE Ex. 9 at 78.  As a result of his DUI arrest, the Individual was placed on probation for a 
period of two years.  Id.  Among the various terms of his probation was that the Individual not 
consume any alcohol, a condition with which the Individual did not comply.  DOE Ex. 6 at 4.  
From his mid-20s to his early 30s, the Individual’s alcohol consumption decreased slightly, both 
in frequency and volume.  Id. at 5.  As of early 2012, the Individual consumed alcohol one to 
two times per week, and drank to intoxication approximately twice per month.  Id. at 5. 
 
As noted above, the Individual was evaluated by the DOE psychiatrist.  Following the 
evaluation, the DOE psychiatrist determined that the Individual was a user of alcohol habitually 
to excess, but did not currently qualify for a diagnosis of Alcohol Abuse because he had not had 
any “negative outcome from his drinking” since his 2005 DUI arrest.  DOE Ex. 6 at 9.  The DOE 
psychiatrist noted as a positive factor that the Individual had not increased his alcohol 
consumption to his “pre-DUI” levels, but he had also not recognized that he was at risk for 
alcoholism due to his family history and past excessive consumption.  Id.  The DOE psychiatrist 
determined that in order to demonstrate adequate evidence of rehabilitation and reformation, the 
Individual could either establish that he has reduced his alcohol intake to “minimal” for at least 
two years, defining “minimal” intake as no more than one drink per day, and no more than 12 
drinks per month.  Alternatively, the Individual could attend AA meetings for one year, or 
participate in an alcohol abuse treatment program for six months, and establish a minimum of 
two years of abstinence from alcohol.  Id. at 10.  Finally, the DOE psychiatrist opined that 
although the Individual did not yet demonstrate evidence of rehabilitation or reformation, several 
factors in his life supported his ability to do so, including his wife’s support, his high regard for 
his job and unwillingness to jeopardize his position with the DOE contractor, and his high level 
of maturity and insight, particularly now that he was aware of his risk factors.  Id.   
 

2. The Individual’s Non-Alcohol Related Arrest  
 
The Individual began smoking marijuana at age 16, and used the substance frequently.  DOE Ex. 
6 at 3.  In February 2001, the Individual was arrested for Possession of Marijuana and Possession 
of Paraphernalia, and was placed on probation for six months.  Id.  The Individual reduced his 
marijuana use in 2005 because he did not like how it made him feel, and he stopped using the 
substance altogether in March 2010.  Id. at 4. 
 

3. The Associated Security Concerns  
 
Criterion J relates to conduct indicating that the Individual has “been, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  It is well-
established that excessive use of alcohol raises security concerns because “excessive alcohol 
consumption often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual’s reliability and trustworthiness.”  
Adjudicative Guidelines, Guideline G, ¶ 21.  See also Personnel Security Hearing, Case No. 
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TSO-0678 (2008).2  In light of the DOE psychiatrist’s determination that the Individual was a 
user of alcohol habitually to excess, the LSO properly invoked Criterion J.  
 
Criterion L concerns circumstances tending to show that the Individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).  It is well-established that criminal 
conduct raises doubts as to an individual’s honesty, reliability and trustworthiness, and raises 
security concerns under Criterion L.  See Adjudicative Guidelines, Guideline J, ¶ 30 (“Criminal 
activity creates doubt about a person’s judgment, reliability, and trustworthiness.  By its very 
nature, it calls into question a person’s ability or willingness to comply with laws, rules and 
regulations.”); see also Personnel Security Hearing, Case No. TSO-0507 (2007).  Given the 
Individual’s past arrests, the LSO had sufficient grounds to invoke Criterion L. 
 
B. Whether the Individual Has Mitigated the Security Concerns  
 

1. Criterion J – Alcohol Use 
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his or her … issues of alcohol abuse, provides 
evidence of actions taken to overcome this problem, and has established a pattern of abstinence 
(if alcohol dependent) or responsible use (if an alcohol abuser),” and that “the individual has 
successfully completed inpatient or outpatient counseling or rehabilitation along with any 
required aftercare, has demonstrated a clear and established pattern of modified consumption or 
abstinence in accordance with treatment recommendations such as participation in meetings of 
Alcoholics Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a staff member of 
a recognized alcohol treatment program.”  Adjudicative Guidelines, Guideline G, ¶ 23.   
 
At the hearing, the Individual testified candidly regarding his past alcohol consumption.  He 
stated that he generally consumed alcohol on weekends, and that on those occasions he typically 
continued to drink until he felt “buzzed” or intoxicated.  Tr. at 16.  The Individual acknowledged 
that he continued to drink after his 2005 DUI, stating that he was immature about drinking and 
that alcohol was part of his lifestyle at the time. Tr. at 17-18.  However, the Individual’s 
evaluation with the DOE psychiatrist made him think about the role alcohol played in his life, 
particularly given his positive family history for alcohol problems.  Tr. at 12-13.   
 
The Individual has been abstinent from alcohol since January 2012, six months as of the hearing.  
He consumed his last drink three days before meeting with the DOE psychiatrist.  Tr. at 28.  He 
does not have any alcohol in his home, and alcohol is no longer part of his social life.  Tr. at 40, 
45-46.  The Individual stated that he has a group of close friends who are all aware that he does 
not drink.  Tr. at 46.  He stated that his abstinence from alcohol has been a “very positive thing” 
and that since he stopped drinking his already-stable relationship with his wife has strengthened, 

                                                            
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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he is more spiritual than in the past, and his physical health has improved.  Tr. at 40-41, 47, 53-
54.  In short, he is “happier now.”  Tr. at 55.  
 
In addition to becoming abstinent from alcohol, the Individual decided to begin attending AA 
meetings shortly after his evaluation with the DOE psychiatrist.  He went to his first meeting in 
early February 2012, three days after the evaluation.  Tr. at 13.  The Individual stated that, 
initially, he was not very engaged in the program.  During that time he was angry and still did 
not believe that he had a problem with alcohol.  Tr. at 20.  After speaking with a friend who had 
gone through a similar experience, the Individual came to realize that his anger stemmed from 
“being scared.”  Id.  Participating in AA helped the Individual learn that he did have a problem 
with alcohol because, on the occasions he did drink, he could not control how much alcohol he 
consumed.  Tr. at 19.  The Individual now actively works with an AA sponsor and is working the 
AA program’s 12 steps.  Tr. at 35-36.  He also enjoys hearing from the other members of his AA 
group, as many of them have achieved long periods of abstinence.  Tr. at 31.  He attends AA 
meetings two to three times per week, and is an active participant.  Tr. at 56 
 
Through his participation in AA, the Individual has learned that he cannot drink alcohol in 
moderation and, therefore, he intends to remain abstinent from alcohol in the future.  Tr. at 41, 
53.  He has a strong support system to help him maintain that goal.  Tr. at 48.  For example, the 
Individual’s family and friends are aware of his participation in AA and are supportive of his 
efforts.  Tr. at 50.  His wife has attended an open AA meeting with him and has met his AA 
sponsor.  Tr. at 30.  The Individual is also comfortable relying on his sponsor and other AA 
members is he is under stress or is otherwise faced with situations that might have led him to 
drink in the past.  Tr. at 50.  The Individual enjoys AA and plans to continue his participation in 
the program indefinitely.  Tr. at 51. 
 
The Individual’s testimony regarding his abstinence and his participation in AA was 
corroborated by the testimony of his AA sponsor and his wife.  Tr. at 69-70, 91, 94-96.  The 
Individual’s sponsor, who has been in AA for many years, testified that the Individual is open 
and honest when he participates in their AA meetings.  Tr. at 61.  The Individual’s sponsor is 
helping the Individual work through the program’s 12 steps, and he speaks with the Individual 
several times per week.  Tr. at 63.  The Individual’s sponsor noted that the Individual is proud of 
his abstinence and he believes that the Individual intends to remain abstinent and continue in AA 
in the future.  Tr. at 68, 75.  The Individual’s wife echoed the sentiments of the Individual’s 
sponsor.  She stated that participating in AA has been “very uplifting” for the Individual.  Tr. at 
96.  The Individual’s wife stated that AA is “a part of [the Individual’s] journey,” and he intends 
to continue participating in the program.  Tr. at 106-07.  She also stated that the Individual does 
not have difficulty in remaining abstinent and their social activities no longer include alcohol.  
Tr. at 100-02, 109.  The Individual’s wife is confident that the Individual will maintain his 
abstinence in the future.  Tr. at 114.  She reiterated that the Individual has a strong support 
system made up of family and friends to help him maintain his abstinence.  Tr. at 112-13. 
 
After listening to the hearing testimony, the DOE psychiatrist did not change his initial opinion 
that the Individual had been a user of alcohol habitually to excess.  Tr. at 116.  As to the 
Individual’s prognosis, the DOE psychiatrist cited several positive factors including the 
Individual’s six months of abstinence, his participation in AA and work with his AA sponsor, 
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and his strong support system.  Tr. at 117.  The DOE psychiatrist was particularly impressed 
with the Individual’s insight into his problem with alcohol and his ownership of responsibility 
for his past behavior.  Tr. at 117-18.  He further noted that the Individual could have chosen to 
attempt to reduce his alcohol intake and drink in moderation – one of the possible methods of 
establishing rehabilitation and reformation that the DOE-psychiatrist suggested in his evaluation 
report – but the Individual did not do so.  Tr. at 118.  He found that the Individual’s choice to 
pursue abstinence was “striking,” and he noted that the Individual appeared to have an “internal 
motivation” to remain abstinent that went beyond his concerns regarding the effect his alcohol 
consumption could have on his employment.  Id.  Given these facts, the DOE psychiatrist opined 
that the Individual was likely to continue to remain abstinent from alcohol.  Tr. at 122.  
Therefore, he determined that the Individual’s risk of relapse was “low.”  Tr. at 119. 
 
After considering the hearing testimony and evaluating the record as a whole, I find that the 
Individual has mitigated the security concerns raised by his consumption of alcohol.  The 
Individual has developed significant insight into the problems caused by his past use of alcohol.  
He has been abstinent from alcohol for six months as of the date of the hearing and intends to 
remain abstinent indefinitely.  He no longer engages in social activities involving alcohol, and 
his family and friends are aware and supportive of his sobriety.  In addition, the Individual has 
fully engaged in the AA program and has made considerable progress since he began attending 
meetings in February 2012.  He routinely attends meetings, regularly speaks with his sponsor, 
and is actively working the program’s 12 steps.  Both the Individual’s AA sponsor, who has 
many years of experience in the AA program, and the DOE psychiatrist believe that a relapse is 
unlikely.  Given these factors, I find that the Individual no longer consumes alcohol, and has 
demonstrated adequate evidence of rehabilitation and reformation.  Accordingly, I conclude, 
consistent with OHA precedent in alcohol abuse matters, that the Individual has mitigated the 
Criterion J concerns cited in the Notification Letter.  See, e.g., Personnel Security Hearing, Case 
No., TSO-0853 (2010) (individual who engaged in treatment and five and one-half months of 
abstinence demonstrated low risk of relapse); Personnel Security Hearing, Case No. TSO-0559) 
(2007) (concerns raised by alcohol use mitigated by individual’s seven months of abstinence, 
commitment to abstinence, participation in AA, and strong support system); Personnel Security 
Hearing, Case No. TSO-0064 (2003) (individual who established five months of abstinence, 
developed exceptional insight into alcohol problem, and actively participated in AA 
demonstrated adequate evidence of rehabilitation and reformation); Personnel Security Hearing, 
Case No. TSO-0768 (2009) (concerns raised by individual’s alcohol use mitigated where 
psychiatrists agreed that risk of relapse was low). 
  

2. Criterion L – Past Arrests 
 
As noted above, it well-settled that criminal conduct, by its very nature, raises security concerns.  
See 10 C.F.R. § 710.8(l); Adjudicative Guidelines, Guideline J, ¶ 30.  There are a number of 
factors which may serve to mitigate such concerns.  Among those factors are that “so much time 
has elapsed since the criminal behavior happened, or it happened under such unusual 
circumstances that it is unlikely to recur and does not cast doubt on the individual’s reliability, 
trustworthiness, or good judgment” and that “there is evidence of successful rehabilitation; 
including but not limited to the passage of time without recurrence of criminal activity … .”  
Adjudicative Guidelines, Guideline J, ¶¶ 32(a), 32(d); see also 10 C.F.R. § 710.7(c). 
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In this case, I find that the Individual has mitigated the security concerns raised by his 2001 
arrest for Possession of Marijuana and Possession of Paraphernalia, and his 2005 DUI arrest.  A 
substantial period of time has elapsed since the Individual’s arrests, 11 years since the marijuana-
related arrest and seven years since the DUI arrest.  Moreover, the two arrests resulted from 
behaviors that the Individual has since discontinued.  Specifically, the Individual stopped 
smoking marijuana in 2010 and, as established above, has been abstinent from alcohol since 
January 2012.  In addition, the Individual attributed the behavior to his immaturity, and his wife 
stated that he has learned from his mistakes.  Tr. at 17-18, 112.  Based on my own observations 
at the hearing, it is clear that the Individual has matured greatly in recent years and developed 
insight into his past behavior.  All of these factors lead me to conclude that the Individual’s past 
criminal behavior is unlikely to recur in the future, and does not cast doubt on his reliability, 
trustworthiness, or good judgment.  See Personnel Security Hearing, OHA Case No. TSO-1053 
(2011) (security concerns raised by individual’s past arrests mitigated by passage of time since 
criminal conduct, as well as individual’s increased maturity and pattern of responsible behavior). 
  
IV. CONCLUSION 
 
Upon considering the entire record in this case, I find that there was sufficient derogatory 
information in the possession of the DOE that raised serious security concerns regarding the 
Individual’s eligibility for a security clearance under Criteria J and L of the Part 710 regulations.  
After considering all the relevant information, favorable and unfavorable, in a comprehensive 
and common-sense manner, including weighing all the testimony and other evidence presented at 
the hearing, I find that the Individual has presented sufficient information to fully resolve the 
Criteria J and L concerns.  Therefore, I conclude that granting the Individual access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE should grant the 
Individual access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: August 24, 2012 
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William M. Schwartz, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (“the individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the individual’s suspended 
DOE access authorization should be restored. For the reasons detailed below, I find that the DOE 
should not restore the individual’s access authorization.  
 
I. BACKGROUND 
 
The individual is employed by a DOE contractor and has held a DOE access authorization for 
many years. In the course of a routine reinvestigation, the individual informed the local security 
office (LSO) that he drinks to intoxication two to four times a month. This admission prompted 
the LSO to conduct a Personnel Security Interview (PSI) with the individual in January 2012 and 
to refer the individual for an examination by a DOE-contractor psychologist (DOE psychologist). 
Exhibit 4. The DOE psychologist examined the individual in March 2012 and issued an 
evaluative report (Report).  Exhibit 8.  
 
Because neither the PSI nor the DOE psychologist’s examination resolved the security concerns 
raised by the individual’s admissions of habitual intoxication, the LSO informed the individual in 
a April 2012 notification letter (Notification Letter) that derogatory information existed which 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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raised security concerns under 10 C.F.R. § 710.8(h) and (j) (Criteria H and J, respectively) and 
that his security clearance was suspended. Exhibit 1.  The Notification Letter also informed the 
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
security concerns. Id.  
 
The individual requested a hearing on this matter.  Ex. 2.  The LSO forwarded his request to the 
Office of Hearings and Appeals and I was appointed the Hearing Officer.  At the hearing, the 
DOE counsel introduced 15 numbered exhibits into the record and presented the testimony of 
one witness, the DOE psychologist. The individual, represented by counsel, presented his own 
testimony, as well as the testimony of four witnesses: his wife and three long-time business 
associates who had been both co-workers and supervisors. The individual also submitted 18 
exhibits (Exhibits A-R). 
 
II. REGULATORY STANDARD 
 
The regulations governing the individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
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III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criteria J and K 
 

1. Alcohol Use and Psychological Evaluation  
 
The individual has consumed alcohol socially, in varying amounts, for most of his adult life.  
Following an arrest for Driving Under the Influence (DUI) in 1999, which was ultimately 
dismissed and expunged from his record, the individual adopted the following drinking pattern, 
which he maintained until May 2012. Exhibit 15 (Transcript of January 25, 2012, Personnel 
Security Interview (PSI)) at 30-32.  He customarily had two, and occasionally three, mixed 
drinks at home after each workday, and a similar amount on some Sundays.  Id. at 7-8, 13.  On 
one weekend evening each week, he would go to a club with long-time friends and drink six to 
eight mixed drinks over the course of four or five hours. Id. at 8, 12-14.   
 
During the PSI, the individual discussed his weekly night at the club.  He reported that he feels 
intoxicated after his fourth drink.  Exhibit 15 at 16.  He defined intoxication as a reduction in 
motor skills to the point that he would not drive a car, and “feeling either too good or . . . getting 
too irritable.”  Id. at 33-34, 36.  By his definition, he was drinking to the point of intoxication 
once a week.  Id. at 18.  He stated his intention to continue drinking alcohol, but drinking to 
intoxication less often.  Id. at 48.   
 
After the PSI, the individual was examined by the DOE psychologist. In his Report, the DOE 
psychologist described the individual’s weekly drinking pattern, according to the individual, as 
two mixed drinks four nights a week (Sunday, Monday, Tuesday, and Wednesday) and six or 
seven drinks over a five-hour period one night a week (either Thursday or Friday).   Exhibit 8 
at 3.  The individual denied having hangovers after drinking and denied having any problems 
associated with his drinking.  He reported averaging 10 to 15 drinks per week and becoming 
intoxicated once a week after consuming six to seven drinks.  Id. at 6.  During the evaluation,  
the DOE psychologist explained that commonly accepted medical opinion set limits for healthy 
alcohol use at three drinks per day, and a total of seven drinks per week, for individuals over 65 
years old, such as the individual.  Id.  The individual claimed that his doctors had never 
discussed reducing his alcohol consumption.  Id.  He stated that he would consult with his 
doctor, try to cut down on the amount of alcohol he drinks on weekdays, and reduce his 
consumption by one drink on those nights he traditionally drinks six or seven.  Id.  The DOE 
psychologist determined that the individual’s current alcohol consumption significantly exceeds 
commonly accepted standards for healthy or moderate consumption, and that his once-weekly 
consumption of six or seven drinks constitutes binge drinking. Id. at 8.  He expressed further 
concern based on the individual’s long history of significant alcohol consumption, his 1999 
arrest for DUI, his intention to continue to drink in significant amounts, and existing medical 
conditions that could be exacerbated by his current level of alcohol consumption.  Id. at 8-9.  He 
concluded that, in his opinion, the individual is a user of alcohol habitually to excess without 
adequate evidence of rehabilitation or reformation.  To demonstrate adequate rehabilitation or 
reformation, the DOE psychologist stated that the individual should cease consuming more than 
the recommended amount of alcohol for six months, and only under the advice and monitoring of 
his doctors.   Id. at 10.  Finally, the DOE psychologist concluded that the individual’s use of 
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alcohol habitually to excess causes or may cause a significant defect in judgment or reliability.  
Id.   
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  It is well established that “certain emotional, mental, and personality 
conditions can impair judgment, reliability, or trustworthiness.”  Adjudicative Guidelines at 
Guideline I.  Conduct involving such psychological conditions can raise questions about an 
individual’s ability to protect classified information.  Personnel Security Hearing, Case No. 
PSH-11-0010 (March 1, 2012) (Alcohol Related Disorder, NOS, found to raise security concerns 
under Criterion H).2  Criterion J refers to information indicating that an individual has “[b]een, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(h).  Excessive alcohol consumption raises a security concern because it can lead to 
questionable judgment and the failure to control impulses, which in turn can raise questions 
about a person’s reliability and trustworthiness.  See Adjudicative Guidelines at Guideline G; 
Personnel Security Hearing, Case No. PSH-11-0035 (April 19, 2012), slip op. at 4.  In his 
Report, the DOE psychologist concluded that the individual had used alcohol habitually to 
excess and suffered from Alcohol Related Disorder, NOS, conditions that could cause a defect in 
judgment or reliability. Exhibit 8 at 10.  In light of these determinations, I find that the LSO 
properly invoked Criteria H and J. 
 
 B. Whether the Individual Has Mitigated the Security Concerns  
 
With regard to the issue of mitigation, I will consider the Criteria H and J concerns together, as 
both arise from the individual’s misuse of alcohol. At the hearing, the individual presented 
testimony to mitigate the LSO’s concerns about his alcohol consumption and address any 
consequences from that consumption.  The relevant testimony is summarized below. 
 
The individual testified that after he received the Notification Letter, he conducted extensive 
online research into the LSO’s concerns.  At the hearing, he spoke at length about an online 
publication authored by a professor of sociology that posited that moderate alcohol consumption 
has beneficial effects on one’s health and longevity, including cardiac health.  Transcript of 
Hearing (Tr.) at 120-33; Exhibit A.   He is being treated for a cardiological condition, and 
testified that he specifically asked his cardiologist if he should be “making any changes in his 
alcohol consumption.”  Tr. at 132.  His doctor responded in a letter, “I did not need to advise [the 
individual] to abstain from alcohol in relation to” his condition.  Exhibit F.    
 

                                                            
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in 
the search engine located at http://www.oha.doe.gov/search.htm. 
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The individual further testified that his research led him to a quantifiable definition of binge 
drinking, in which the pattern of consumption brings blood alcohol concentration (BAC) to 0.08 
gram percent or above.   The same source, the National Institute on Alcohol Abuse and 
Alcoholism (NIAAA), defined risky drinking as reaching a BAC of 0.05 and 0.08 gram percent.  
Tr. at 154; Exhibit E.  Using additional online resources, the individual calculated his BAC after 
drinking five, six, seven, and eight drinks on his night out.  These calculations revealed that his 
BAC would have been below 0.08 gram percent when he drank fewer than eight drinks, and .029 
gram percent when he drank only five.  Tr. at 157-61; Exhibits M, N, O, P.   
 
The individual conceded that he had occasionally met the definition of binge drinking, though he 
also maintained that his absence of a history of alcohol-related arrests led him to believe he had 
been drinking responsibly.  Tr. at 135-36.  Other than the 1999 DUI arrest, the individual has 
suffered no legal consequences, nor has his drinking led to any work-related, financial or social 
repercussions.  Id. at 23, 25, 34, 42, 47, 60 (testimony of supervisors); 77, 81, 84-85 (testimony 
of wife); 173-74 (testimony of individual).  Both the individual and his wife remarked that the 
individual could not have been as successful as he had been if he had a serious alcohol problem.  
Id. at 99, 173. 
 
After considering the DOE’s stated concerns and consulting online sources, the individual 
devised a plan for reducing his alcohol intake.  He now drinks on only four days of the week, 
limits his daily maximum to five drinks once a week, and averages 14 or fewer drinks per week. 
Id. at 180-81.  The individual considers the plan reasonable as it ensures that his BAC remains 
well below 0.08 gram percent—in fact, below 0.03 gram percent—at all times.  Id. at 205.  He 
further produced calendar entries demonstrating that his actual alcohol consumption from May 6, 
2012, when he began this plan, through July 8, 2012, complied with the plan.  Exhibit S.   
 
After listening to the testimony of the other witnesses, the DOE psychologist offered the 
following testimony.  He questioned the neutrality of the author of the publication on which the 
individual relied regarding the benefits of moderate alcohol consumption, stating that the author 
was not a health practitioner and is known as a staunch advocate for liberalizing some alcohol 
laws.  Id. at 195.  He expressed his concern that neither the individual’s cardiologist nor his 
family physician knew the details of his alcohol consumption.  Id. at 197, 199.  His concern 
about the individual’s alcohol consumption rested not only on the medical recommendations for 
healthy drinking (measured in total consumption) but also on the frequency of intoxication 
(measured in consumption over time).  Id. at 222.  He stated that he would have no concerns if 
the individual drank no more than the accepted standards for a person over 65 years old:  no 
more than three drinks at one time, and no more than seven drinks in a week.  Id.   Consequently, 
he considered the individual’s new plan for drinking to be borderline at best.  Id. at 240.  He felt 
that the individual’s alcohol consumption was simply too great for a person over 65.  Id. at 226.  
Despite the BAC levels established in the NIAAA’s definitions of binge and risky drinking, he 
considered consuming five drinks in an evening risky for the individual, given his age and 
medical health.  Id. at 227.  As a result, he maintained that the individual suffers from Alcohol 
Disorder, Not Otherwise Specified, which impairs his judgment and reliability when he is 
intoxicated.  Id. at 223, 233-34. 
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I have considered all of the testimony described above, as well as the exhibits in the record, and 
have reached the following conclusions.  As a preliminary matter, I note that the DOE 
psychologist and the individual focused substantial portions of their respective testimony on the 
health effects of moderate and immoderate alcohol consumption.  Although the importance of 
those effects cannot be overstated, my decision must be constrained to the security concerns 
raised by his drinking, which are whether he drinks, or drank, habitually to excess (Criterion J) 
and whether he has an illness or mental condition that causes, or may cause, a significant defect 
in judgment or reliability (Criterion H). 
 
The individual drank to intoxication, and likely continues to drink to intoxication, roughly once a 
week.  In his PSI, he provided as his definition of intoxication a reduction of motor skills and an 
increase in emotions, and he stated that he feels those effects after consuming four mixed drinks.  
He has consumed six to eight drinks with regularity, once a week, for many years.  Since May of 
this year, he has set a limit of no more than five drinks on a single night once a week; his 
drinking log records eight days during a nine-week period on which he consumed four or more 
drinks.  Whether his BAC reached 0.08 gram percent on any of those days, or whether his 
consumption meets a technical definition of binge drinking on those days, his alcohol 
consumption on that one night each week impairs his function which, in the opinion of the DOE 
psychologist, includes his judgment and reliability.  I recognize that there is no evidence in the 
record that the individual has ever mishandled classified information, despite his long history of 
weekly intoxication.  Nevertheless, his behavior heightens the risk that he might do so in the 
future and, as discussed below, I find that the controls he has imposed upon himself do not 
reduce this risk to an acceptable level.   
 
I applaud the individual for voluntarily undertaking a plan to modify his alcohol consumption.  
Moreover, there is uncontroverted evidence that he is complying with his self-imposed 
consumption limits.  Nevertheless, I am not convinced that the plan, as devised, goes far enough 
to resolve the LSO’s security concerns.  The plan permits him to drink five drinks one day a 
week which, as stated above, has significant effects on his judgment and reliability.  I agree with 
the DOE psychologist that the efficacy of this plan is borderline at best.  Moreover, even if I 
were to find that the individual’s plan sufficiently addressed the LSO’s concerns, the individual 
has been following the plan for only nine weeks, as of the date of the hearing.  This is a 
considerably shorter period than the six-month period the DOE psychologist recommended in his 
Report as evidence of adequate reformation or rehabilitation from the individual’s alcohol 
disorder. 
 
After reviewing the evidence before me, I find that the individual has not resolved the security 
concerns raised by the Criteria H and J derogatory information.  
 
 
IV. CONCLUSION 
 
In the above analysis, I have found that the DOE possessed sufficient derogatory information to 
raise serious security concerns under Criteria H and J.  After considering all the relevant 
information, favorable and unfavorable, in a comprehensive, common-sense manner, including 
weighing all the testimony and other evidence presented at the hearing, I have found that the 
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individual has not brought forth sufficient evidence to mitigate the security concerns associated 
with Criteria H and J.  I therefore cannot find that restoring the individual’s access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.” 10 C.F.R. § 710.7(a). Accordingly, I find that the individual’s access 
authorization should not be restored at this time.  The parties may seek review of this Decision 
by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: August 17, 2012 
 
   



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such material has been deleted from this copy and replaced with 
XXXXXX’s. 
 

 
United States Department of Energy 

Office of Hearings and Appeals 
 
In the matter of Personnel Security Hearing ) 
      ) 
Filing Date:  May 4, 2012   ) 
      ) Case No.: PSH-12-0049 
      ) 
___________________________________ ) 
 

 
    Issued: July 18, 2012 

_______________ 
 

Hearing Officer Decision 
_______________ 
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This Decision concerns the eligibility of XXXXXXX XXXXXXX (“the individual”) to hold a 
Department of Energy (DOE) access authorization.1 As explained below, it is my decision that 
the individual’s access authorization should be restored.   
 
I. PROCEDURAL BACKGROUND 
 
The individual is employed by a DOE contractor and has held a DOE access authorization for 
several years.  DOE Ex. 3 at 1.  In November 2011, the individual informed the Local Security 
Office (LSO) that she had been arrested and charged with aggravated driving while intoxicated 
(Aggravated DWI) and possession of a prescription drug not prescribed to her.  Id.  The 
individual participated in Personnel Security Interviews (PSI’s) in December 2011 and January 
2012.  DOE Exs. 7 and 8.  In addition, in December 2011, the individual was evaluated by a 
DOE-consultant psychologist (the DOE-consultant Psychologist), who provided the DOE with a 
Report of Psychological Examination (the Report).  DOE Ex. 4.   
 
In March 2012, the LSO suspended the individual’s access authorization and issued a 
Notification Letter informing the individual that there existed derogatory information that raised 
security concerns.  Specifically, Enclosure 2 of the Notification Letter finds that the individual 
admitted taking a Schedule IV Drug not prescribed to her in November 2011 (one lorazepam 

                                                 
1   Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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pill), and that in the same month she was arrested for possession of a prescription drug not 
prescribed to her (another lorazepam pill).2  It finds that this information raises a concern that the 
individual may be an unlawful user of a controlled substance and disqualified from holding a 
security clearance under 50 U.S.C. § 435c (hereinafter “the Bond Amendment”).3  It also finds 
that this information raises a security concern under 10 C.F.R. § 710.8 (k) (hereinafter “Criterion 
K”).  See DOE Exhibit 1.  The Notification Letter also informed the individual that she was 
entitled to a hearing before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded her request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.   At the hearing, 
the individual, who was represented by counsel, testified and presented the testimony of four 
witnesses:  her supervisor, her former division leader/personal friend, a work colleague/personal 
friend, and a longtime friend.  See Transcript of Hearing, Case No. PSH-12-0049 (cited herein as 
“TR”).  At the hearing, the individual introduced a sworn affidavit from her sister.  Individual’s 
Exhibit G.  Following the hearing, the individual submitted a second sworn affidavit from her 
sister, and a sworn affidavit from her general practitioner. 4   
 
II. REGULATORY STANDARD 
 
The regulations governing the individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
                                                 
2   The lorazepam pill was discovered by police when the individual was searched following her arrest in November 
2011 for Aggravated DWI.  Lorazepam is a prescription anxiolytic.  Report at 4. 
       
3  On August 12, 2009, the DOE Deputy Secretary issued DOE Notice 470.5, which implemented the Bond 
Amendment in the DOE.  In that Notice, the Deputy Secretary, among other things, asserted that persons subject to 
the Bond Amendment (1) will continue to be processed for Administrative Review in cases where the agency is 
unable to “waive” the Bond Amendment; and (2) will receive the same due process rights that existed before the 
implementation of the Bond Amendment. 
 
4  Affidavits were submitted from these persons in lieu of testimony because the individual’s general practitioner 
was not available to testify on the hearing date, and because the individual’s sister was experiencing seizures 
following surgery for a brain tumor.  See June 12, 2012, e-mails from the individual’s counsel to the DOE Counsel 
and the Hearing Officer.  
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Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III.  ANALYSIS 

 
A. The Individual’s Conduct Has Raised Security Concerns 

 
The Bond Amendment precludes the grant of a security clearance to an individual who “is an 
unlawful user of a controlled substance.”  50 U.S.C. § 435c(b).  In addition, use of illegal drugs 
or misuse of controlled substances raises security concerns under Criterion K.  See Adjudicative 
Guidelines, Guideline H, ¶ 24 (“Use of an illegal drug or misuse of a prescription drug can raise 
questions about an individual’s reliability and trustworthiness, both because it may impair 
judgment and because it raises questions about a person’s ability or willingness to comply with 
laws, rules, and regulations.”).  See also Personnel Security Hearing, Case No. TSO-0956 
(2010); Personnel Security Hearing, Case No. TSO-0938 (2009).5  In the Notification Letter, the 
LSO cited the individual’s admission that she consumed one lorazepam pill and was found to be 
in possession of another lorazepam pill as a basis for invoking the Bond Amendment.  The LSO 
also invoked Criterion K, citing the individual’s admitted use and possession of the lorazepam 
pills.  I agree with the LSO’s conclusion that the individual’s admitted use and possession of 
lorazepam raises concerns of unlawful use under the Bond Amendment and misuse of a 
controlled substance under Criterion K.  However, as discussed below, I find that the 
individual’s explanation and supporting evidence concerning her use and possession of 
lorazepam mitigate these concerns. 
 
 B. The Individual’s Testimony and Evidence Mitigates These Concerns  
 
According to the Adjudicative Guidelines, among the factors that may serve to mitigate security 
concerns raised by an individual’s illegal use of drugs are that “the behavior happened so long 
ago, was so infrequent, or happened under such circumstances that it is unlikely to recur or does 
not cast doubt on the individual’s current reliability, trustworthiness, or good judgment.”  
Adjudicative Guidelines, Guideline H, ¶ 26.   
 
As discussed below, I find that the individual has mitigated the concerns raised by her misuse of 
lorazepam in November 2011.  The evidence in the record supports a finding that the 
individual’s misuse of a controlled substance was confined to two lorazepam pills provided to 

                                                 
5 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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her by her sister to treat a legitimate medical condition, and that this is not indicative of a more 
widespread problem with illegal drug use on the individual’s part.   
 
The individual has consistently provided the following explanation for her use and possession of 
lorazepam in November 2011.  The individual testified that she suffers from chronic abdominal 
pain caused by a malfunction of the bile duct.  TR at 65.  Her condition worsened about ten years 
ago, and although she consulted numerous specialists, the only relief they could provide was the 
regular use of pain medication.  The individual testified that in 2010, she decided to stop the use 
of pain medication through a pain management program at the Mayo Clinic where she was given 
information concerning alternative life skills such as exercise and goal-setting aimed at dealing 
with chronic pain.  TR at 66-74.  However, she testified that her father’s illness and death in the 
summer of 2011 produced emotional and physical stress that aggravated her abdominal condition 
and led her to resume the use of pain medication through September 2011.  TR at 74-75.   
 
The individual testified that her sister visited her in early November 2011, and that her sister had 
recently been prescribed lorazepam to help with issues of sleep and anxiety relating to a brain 
tumor.  Her sister asked the individual if she would like to try a couple of lorazepam pills to see 
if they might provide stress relief and ease the individual’s chronic abdominal problems.  TR at 
56.  The individual testified that she accepted two lorazepam pills from her sister.  The individual 
stated that she took one of the pills at bedtime a couple days later, and placed the second pill in 
her purse in one of her prescription bottles.  She testified that this pill was discovered by police 
at the time of her November 2011 DWI arrest.  Id.   
 
There is considerable evidence in the record to confirm the individual’s explanation for this 
limited use and possession of lorazepam.  In his Report, the DOE-consultant Psychologist stated 
the individual’s medical history confirmed that she suffered from a chronic and painful 
abdominal condition, that she had rejected the long-term use of narcotic pain medication, and 
that she had made efforts to implement non-narcotic pain management therapies.  Report at 5-6. 6 
The DOE-consultant Psychologist opined that for some people, a police search revealing the 
possession of an unprescribed lorazepam pill “could be the tip of a serious drug abuse problem.”  
Id. at 4-5.  However, in light of the individual’s medical condition, the DOE-consultant 
Psychologist accepted the individual’s explanation and concluded that her admitted use and 
possession of lorazepam “does not represent a problem with using illicit drugs or an intentional 
disregard of DOE rules.”  Id. at 5.7   In addition, the individual’s sister submitted two affidavits 
which confirm that she had a prescription for lorazepam, and that she offered the individual two 
pills to ease her abdominal condition without realizing that such an action was illegal.  See June 

                                                 
6   The individual’s medical records confirming her medical condition and treatment can be found in DOE Exhibit 6 
and in the individual’s exhibits E and F.  See also June 22, 2012, Affidavit of the individual’s General Practitioner.  
Individual’s June 27, 2012 submission. 
 
7  The DOE-consultant Psychologist did find that the individual exhibited a “withholding and emotionally 
constricted” demeanor at her psychological assessment that made it difficult to evaluate her fully and to assess her 
honesty.  Report at 6-7.  At the hearing, however, the individual provided full, candid and credible testimony 
concerning these issues.  Based on her testimony and on the character evidence provided by her witnesses, I 
conclude that the individual has provided complete and truthful information concerning her use of lorazepam. 
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13 and June 21, 2012, affidavits of individual’s sister, Individual’s Exhibit G and Individual’s 
June 27, 2012, submission. 
 
Other testimony and evidence in the record also supports the individual’s contention that she is 
not an abuser of prescription drugs.   The individual testified that prior to November 2011 
incident, she was subjected to four random workplace drug tests, and that she passed them all. 
She also stated that for about the past two months, she has been subject to weekly drug testing, 
which she has also passed.  TR at 80-81.  See Laboratory Reports, Individual’s Exhibit D.   The 
individual’s supervisor testified that she has had daily workplace contact with the individual for 
the last ten years, and has had no concerns that the individual was abusing drugs.  She also 
asserted that the individual is honest and reliable, and has committed no security breaches.  TR at 
48-53.  The individual’s work colleague/personal friend testified that he has worked with the 
individual on a daily basis for nine years and also has had some limited social contacts with her.  
He stated that the individual is totally honest, and that he has no concerns that she abuses drugs.  
TR at 34-42.  The individual’s former division leader/personal friend testified that she has known 
the individual for 20 years in the workplace and through family social contacts.  She stated that 
she believes the individual to be honest and reliable, a very good mother to her children, and not 
a drug or alcohol abuser.  TR at 9-17.  Finally, the individual’s longtime friend testified that she 
has known the individual since 1985, that they have roomed together a couple of times, and that 
they have shared interests that bring them together on a weekly to monthly basis.  She stated that 
the individual is wonderfully honest, and that she has never known the individual to abuse 
prescription drugs or to use illegal drugs.  TR at 23-32. 
 
I accept the individual’s assertion that she did not consciously violate her commitments to the 
DOE when she accepted the lorazepam pills from her sister.  The individual testified that she did 
not realize that sampling her sister’s medication was illegal.  She stated that when her sister gave 
her two lorazepam pills, she did not realize that lorazepam was a controlled substance.  While 
she acknowledged at the hearing that she had signed Security Acknowledgments indicating that 
she would not misuse prescription drugs, she testified that when her sister offered her the 
lorazepam pills, she did not “put the two together at the time.”  TR at 59-60.   The individual’s 
former division leader/personal friend supported this testimony.  She stated that when the 
individual informed her she had accepted the lorazepam pills from her sister, the individual did 
not say that she knew that accepting the pills was an illegal act.  The division leader/personal 
friend stated that she thought the individual’s failure to be aware of the illegality in this instance 
was understandable.  TR at 18-19.   
 
I also accept the individual’s assertion that her experience following her misuse of lorazepam has 
raised her awareness concerning the misuse of prescription medication, and that she will not do 
so in the future.  The individual testified that she regretted her decision to accept the pills, and 
would never use another person’s prescription medication again.  TR at 60.   In addition, the 
individual has presented evidence that there is no need to misuse prescription medication in order 
to relieve her symptoms of anxiety and physical pain.  The individual testified that following her 
November 2011 arrest, she obtained a prescription for lorazepam from the medical practitioner at 
her doctor’s office in order to establish that she had a medical condition that made it appropriate 
for her to consume that medication.  However, she stated that she ultimately disposed of the five 
lorazepam pills prescribed to her, because her preferred methods of treating stress and pain with 
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diet, exercise and other pain management techniques have been effective in controlling the stress 
and pain associated with her abdominal condition.  TR at 62-64.  In addition, her General 
Practitioner states in his Affidavit that he is available in the future to prescribe medications or 
treat her medical issues if she is in need of help.  See General Practitioner’s Affidavit attached to 
Individual’s June 27, 2012, submission. 
 
Accordingly, I conclude that the individual’s inadvertent misuse of her sister’s lorazepam 
happened under unusual circumstances that are unlikely to recur in the future and, to the extent 
that it raised security concerns under Criterion K, such concerns have been mitigated.  I also find 
that the individual has mitigated concerns that the Bond Amendment bars her from holding a 
DOE access authorization.  The Bond Amendment provides that “the head of a Federal agency 
may not grant or renew a security clearance for a covered person who is an unlawful user of a 
controlled substance or an addict . . . .” 50 U.S.C.A. § 435c(b).  Because the individual’s misuse 
of lorazepam in November 2011 was an isolated incident and is unlikely to recur, I find that the 
individual is not now an “unlawful user” or “addict” within the meaning of the Bond 
Amendment, and that the LSO’s concerns in this regard have been resolved.  See Personnel 
Security Hearing, Case No. TSO-1003 (2011) (concern raised by individual’s misuse of wife’s 
prescription medication occurred under unusual circumstances unlikely to recur and was 
mitigated by the passage of time). 8 
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the individual’s eligibility for a security clearance under the Bond Amendment 
and Criterion K of the Part 710 regulations.  I also find that the individual has presented 
sufficient information to resolve those concerns.  Therefore, I conclude that restoring the 
individual’s DOE access authorization “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I 
find that the DOE should restore the individual’s access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Kent S. Woods 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: July 18, 2012 

                                                 
8  This finding agrees with the guidance provided in DOE Notice 470.5, which states that “[u]ltimately, because of 
the continued application of the [Adjudicative Guidelines], it is anticipated that the adjudicative determination on 
any case with a Bond Amendment disqualifier will be the same under the Bond Amendment as it would have been 
before the Bond Amendment was implemented.”   Accordingly, neither Criterion K nor the Bond Amendment 
preclude the individual from holding a security clearance based solely on her one-time misuse of a prescription 
medication which is unlikely to recur. See Personnel Security Hearing, Case No. TSO-0926 (2010) at 6, ft. 4. 
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Kent S. Woods, Hearing Officer: 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred 
to as “the individual”) to hold an access authorization under the regulations set forth at 
10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.” As explained below, it is my 
decision that the individual should not be granted an access authorization. 
 
I. BACKGROUND 
 
The individual’s present employer, a DOE contractor, has requested a DOE access 
authorization for the individual.  The individual completed and submitted an Electronic 
Questionnaire for Investigations Processing (QNSP) in November 2011.  DOE Exhibit 8.  
Based on issues contained in the individual’s security file, the Local Security Office 
(LSO) conducted a Personnel Security Interview (PSI) with the individual in January 
2012.  DOE Exhibit 9.  In March 2012, a DOE-consultant Psychologist evaluated the 
individual, and memorialized his findings in a Psychological Assessment Report (the 
Report).  DOE Exhibit 4.  
 
In April 2012, the LSO issued a Notification Letter to the individual, together with a 
Summary of Security Concerns (Enclosure 2) setting forth the information that created a 
substantial doubt about the individual’s eligibility to hold a DOE security clearance. DOE 
Exhibit 1.  Specifically, the LSO identifies information indicating that the individual 
deliberately falsified his QNSP.  In addition, the LSO finds that the individual provided 
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information during his March 2012 psychological assessment that indicates that he 
previously had provided inaccurate information to the DOE concerning his criminal 
record and his use of prescription drugs.  These findings raise security concerns under the 
provisions of 10 C.F.R. Section 710.8(f). 
 
The LSO also finds that the DOE-consultant Psychologist has concluded that the 
individual meets the Diagnostic and Statistical Manual of the American Psychiatric 
Association, IVth Edition, TR criteria for antisocial tendencies, and that this mental 
condition is likely to cause serious defects in his judgment and reliability, thereby raising 
a security concern under the provisions of 10 C.F.R. Section 710.8(h).  Finally, the LSO 
finds that the individual’s history of legal infractions raises concerns about his honesty, 
reliability and trustworthiness, which is a security concern under 10 C.F.R. Section 
710.8(l). 
 
In April 2012, the individual responded to the concerns raised in the Notification Letter 
and requested a hearing (hereinafter “the hearing”).  See Individual’s Response, DOE 
Exhibit 2.  On May 9, 2012, the Office of Hearings and Appeals Director appointed me 
the Hearing Officer in this case.  At the hearing I convened in this matter in June 2012, I 
received testimony from six persons.  The DOE presented the testimony of the DOE-
consultant Psychologist. The individual testified and presented the testimony of his 
mother, his father, a security guard/friend at the facility where he works, and his best 
friend’s mother.  Discussion at the hearing centered on the incidents in the individual’s 
life that formed the basis for the LSO’s Criteria H and L concerns, as well as the 
individual’s explanations for the allegedly false responses made on his QNSP and at his 
PSI. 
 
II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which 
the burden is on the government to prove the defendant guilty beyond a reasonable doubt.  
In this type of case, we apply a different standard, which is designed to protect national 
security interests.  A hearing is “for the purpose of affording the individual an 
opportunity of supporting his eligibility for access authorization.”  10 C.F.R. 
§ 710.21(b)(6).  The burden is on the individual to come forward at the hearing with 
evidence to convince the DOE that granting or restoring his access authorization “would 
not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(d).  This standard reflects a presumption against 
granting or restoring a security clearance.  See  Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (the “clearly consistent with the interests of national security test” for the 
granting of security clearances indicates “that security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), 
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance).  
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III. ANALYSIS AND FINDINGS 

 
A. Criterion H Concerns 
 
1.  The DOE-consultant Psychologist correctly found that the Individual has 

Antisocial Tendencies 
 
In the administrative review process, it is the Hearing Officer who has the responsibility 
for forming an opinion as to whether an individual has been properly diagnosed or 
assessed with a mental condition. See 10 C.F.R. § 710.27.  Hearing Officers properly give 
deference to the expert opinions of psychiatrists and other mental health professionals 
regarding these diagnoses. See, e.g., Personnel Security Hearing, Case No. TSO-0401 
(2006).  As noted above, in his Report, the DOE-consultant Psychologist concluded that 
the individual has antisocial tendencies, a mental condition that is likely to cause serious 
defects in the individual’s judgment and reliability.1  At the hearing, the individual 
testified that he disagreed that he had anti-social tendencies, asserting that the DOE-
consultant Psychologist made his finding based on the limited information before him, 
but if he knew the individual better he would not have reached that conclusion.  TR at 
128.  In his Response to the Notification Letter and in his hearing testimony, the 
individual described the incidents cited in the Report, and provided explanations and 
evidence aimed at showing that in many instances he was not a participant in alleged 
wrongdoing or that he was responding to threatening behavior by others, or that his legal 
infractions were unintentional.  He acknowledged responsibility for other incidents or 
wrongdoing, expressed regret for his actions, and provided witness testimony supporting 
his honesty and good character.  In cases like this one, where there is a disagreement 
concerning the finding of a mental condition, the DOE Hearing Officer must make a 
determination based on the available evidence.  As discussed below, I find that while the 
individual has provided some exculpatory evidence, the DOE-consultant Psychologist’s 
findings should be upheld. 
 
As support for his finding of antisocial tendencies, the DOE-consultant Psychologist 
refers in his Report to the individual’s police record as a child, citing the individual’s 
involvement in a 1997 incident where a neighbor’s car was damaged, and a 2001 incident 
where the individual and several other youths were reportedly observed throwing 
furniture into a swimming pool.  Report at 3-4.  At the Psychological Assessment, the 
individual acknowledged that at about the age of 13, he began to become easily and 
intensely angry, and that his police record continued as a juvenile.  In 2003, the 
individual was arrested for battery when he allegedly became angry with his mother, 
grabbed her arms, kicked the refrigerator, and punched the walls.  In 2004, he was cited 
for underage drinking, and later that year, he was cited for being verbally abusive to a 
police officer who had ordered him to kneel during a police action.  In 2006, the 
individual was cited for Domestic Violence after his aunt and parents witnessed him 

                                                 
1   At the hearing, the DOE-consultant Psychologist explained that his finding of antisocial tendencies is not 
a DSM-IV TR diagnosis, but is an appraisal of problem personality characteristics based on DSM-IV TR 
standards.  Hearing Transcript (TR) at 169-170. 
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threatening his older brother with a baseball bat and called the police.    Id. at 4-5.  The 
DOE-consultant Psychologist also finds that as a juvenile and an adult, the individual has 
had several tickets for speeding, and at age 19 was cited for causing an accident and for 
leaving the scene of an accident.  In 2010, when the individual was in his early 20’s, he 
was arrested for shoplifting video games.  Id. at 5-6.  
 
In addition to the individual’s police record, the DOE-consultant Psychologist finds that 
the individual has been evasive and dishonest in explaining these incidents to the DOE.  
With respect to the 2004 incident of verbal abuse to a police officer, the DOE-consultant 
Psychologist notes that the individual told him that he omitted describing his verbal abuse 
in this incident at the PSI because he did not know that the interviewer knew about the 
verbal abuse.  Id. at 5.  With respect to his 2010 theft of video games, the police record 
indicates that the individual initially told police that he stole the games so that he could 
make money by selling them.  However, the individual told the OPM investigator that he 
stole the games because he was angry that the store would not allow him to exchange a 
defective video game cartridge without a receipt, and, at the PSI, he stated that he was 
angry with the store because the game cartridge was missing from a video game that he 
purchased.  When asked about these stories at his Psychological Assessment, the 
individual admitted that he took the video games in order to sell them, and that he made 
up the stories about purchasing a defective video game because he was ashamed of his 
action and wanted to make himself “look better.”  Id. at 6. 
   
The DOE-consultant Psychologist concluded that although the individual did not 
manifest the core feature of an Antisocial Personality Disorder, which is a pervasive 
disregard for others, his long history of legal infractions and his tendency to misrepresent 
the facts indicated that the individual has antisocial tendencies that will likely continue to 
cause serious defects in his judgment and reliability.  The DOE-consultant Psychologist 
also noted in his Report that the individual had a high score for Antisocial Behavior when 
he was tested with the Minnesota Multiphasic Personality Inventory-2 Restructured Form 
(MMPI-2-RF) personality test.2  The DOE-consultant Psychologist further noted that he 
believed that the individual’s “willful violations of societal norms are in the past, but that 
his misrepresentations of their truth are in the present.”  Id. at 8. 
 
The DOE-consultant Psychologist’s finding of antisocial tendencies in his Report appears 
reasonable based on the individual’s record of legal problems and responses made during 
his Psychological Assessment. With one exception, I find that the evidence presented by 
the individual at the hearing does not refute the factual bases for this finding.  In that 
instance, the individual’s mother testified that she was present during the 2006 incident 
when the individual wielded a baseball bat against his brother.  She confirmed the 
individual’s account that he raised the bat only as a defensive gesture against his brother, 
who is bi-polar and has a history of violent behavior towards him. TR at 28-29, 
Individual’s Response at 5, TR at 163.  However, with regard to the other incidents where 
the individual denied culpability, the only evidence is testimony from his parents that 
they believe him.  For example, the individual asserted that older children were 

                                                 
2  At the hearing, the DOE-consultant Psychologist stated that only about one percent of males who take the 
MMPI-2-RF score as high as the individual did for Antisocial Behavior.  TR at 179. 
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responsible for the property damage in the 1997 and 2001 incidents.  TR at 158-159.  His 
parents did not witness this incident, and his father could only testify that the police 
officer who responded to the 2001 incident told him that he tended to believe the 
individual’s explanation that he was not involved in the vandalism.  TR at 105-106.   
 
The individual’s mother also testified that she accepted the individual’s account that he 
verbally abused a police officer in 2004 because he was being treated roughly for no 
reason by the officer.  TR at 30.  She asserted that the individual is basically honest, 
trustworthy and deserving of a security clearance.  TR at 46-47.  The individual’s father 
testified that the individual can be trusted, and that most of the individual’s police record 
consists of minor infractions.  TR at 82-84.  The mother of the individual’s best friend 
testified that the individual has been a good friend to her son since they were 13, and that 
he has been loyal and devoted to her son, who has serious medical problems.  She also 
believes that the individual is trustworthy and responsible, and that he deserves a security 
clearance.  TR at 54-59. 
 
I find these generalized assertions of trustworthiness by the individual’s witnesses 
insufficient to outweigh the individual’s series of police incidents and admitted false 
statements.  Indeed, the individual’s mother confirmed that during an argument with the 
individual in 2003, she called the police because she was concerned that the individual 
was imitating his older brother’s threatening behavior, and she wanted to stop it.  TR at 
24-25.  The individual acknowledged his threatening behavior towards his mother during 
this incident.  TR at 156-157.  He also admitted to other illegal behavior that supports the 
DOE-consultant Psychologist’s finding.  He confirmed that he has received several 
tickets for speeding, although he asserted that his violations of the speed limit were 
relatively minor, and that he speeds unintentionally when he is in a hurry.  TR at 146, 
153.  He admitted that he collided with another car when he was 19 because he was 
texting while driving. TR at 146.  With respect to his 2010 arrest for theft, he confirmed 
that he committed theft, and he admitted that he provided the OPM and DOE with 
conflicting explanations for the theft out of embarrassment.  TR at 123-127. 
 
Based on the documentary evidence and testimony in this proceeding, I conclude that the 
DOE-consultant Psychologist appropriately found that the individual’s police record and 
his instances of omitting or minimizing his wrongdoing to the DOE indicate that the 
individual has antisocial tendencies.  This finding of antisocial tendencies raises a 
Criterion H security concern because it clearly is a mental condition that can “impair 
judgment, reliability, and trustworthiness.”  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, Assistant to the President 
for National Security Affairs (December 29, 2005) (Adjudicative Guidelines), 
Guideline I. 
 
 2.  The Individual has not Mitigated his Antisocial Tendencies  
 
I find that the individual’s recent behavior has not mitigated the concerns arising from the 
DOE-consultant Psychologist’s finding in his Report.   At the hearing, the individual 
asserted that his previous omissions and minimizations of negative information were 
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caused by his inexperience with the security clearance process and by his embarrassment, 
and that he is now being honest and trustworthy with the DOE concerning his police 
record.  TR at 9-10, 194-195. The individual’s father testified that he accepts the 
individual’s explanation that he did not deliberately omit information from his QNSP, 
and that his son now understands the importance of providing full information to the 
LSO.  TR at 82-84.  The security guard/friend testified that he has known the individual 
for several months, and that the individual is truthful and honest, does his job very well, 
and has raised no security problems in the workplace since the individual was hired in 
2011.  TR at 65, 69-70.  He also stated that the individual is even tempered, not 
impulsive, and drives only about three miles over the speed limit.  TR at 72-73.    
 
After listening to this testimony, the DOE-consultant Psychologist stated that he believed 
that the individual continues to exhibit anti-social tendencies, and that this sort of 
characterological behavior is not readily changed.  He stated that the individual is 
working his way toward being more honest, but that he is not there.  TR at 170-173.  He 
asserted that at the hearing, the individual continued to misrepresent facts when he 
testified that he voluntarily came forward and set the record straight concerning his false 
explanations for the 2010 theft.  The DOE-consultant Psychologist asserted that the 
individual only told the truth concerning his motive for stealing the video games after he 
was confronted with the conflicting explanations that he had provided to OPM and the 
LSO.  TR at 175-176.  He also stated that the individual’s failure at the PSI to describe 
his angry and abusive behavior toward a police officer in 2004 was not just a failure to 
provide details but a misrepresentation of the incident.  TR at 177-179.  He opined that 
the individual can redefine in his mind what he is being asked so that he can deny 
receiving a speeding ticket because that ticket was later dismissed.  The DOE-consultant 
Psychologist concluded that the individual cannot be trusted to tell the truth in a crisis.  
He stated that the individual’s tendency to normalize his bad behavior, (i.e., a lot of 
people get speeding tickets), is another indication that he cannot yet be trusted to be 
completely truthful with the DOE.  TR at 180-181.  He testified that the individual 
eventually should become more reliable as his personality matures, but that his reliability 
will be difficult to assess because his explanations are persuasive, and because he only 
lies in situations where he is trying to avoid bad consequences from his actions.  TR at 
181-182, 191-192. 
 
The DOE-consultant Psychologist convinced me that the individual has not yet 
demonstrated that he will come forward and report negative information to the DOE in an 
honest and straightforward manner.  Accordingly, I find that the individual has a current 
problem with antisocial tendencies, and has not mitigated the Criterion H security 
concern raised by the DOE-consultant Psychologist’s finding.  See  Adjudicative 
Guidelines, Guideline I(e). 
 
 B.  The Criteria F and L Concerns  
 
With respect to Criterion F, the Summary of Security Concerns indicates that the 
individual may have deliberately falsified certain responses on his QNSP concerning past 
medical treatment and his police record, and that information that he provided at his 
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Psychological Assessment indicates that he previously provided inaccurate information at 
his PSI concerning his police record and his use of prescription drugs.  DOE Ex. 1.  In his 
Response and in his testimony at the hearing, the individual asserted that aside from his 
account of his 2010 arrest for theft, he did not intentionally falsify any of his responses 
on the QNSP or at the PSI.  He explained that in certain instances he misinterpreted the 
question to exclude the relevant information, erroneously recalled the incident as having 
occurred outside the timeframe of the question, or erroneously interpreted questions to 
have limited time frames when they did not.  With respect to his omissions and 
misstatements at the PSI, he asserted that he omitted information because he did not 
understand the importance of providing detailed responses, and that he simply did not 
accurately recall the details of his prescription drug usage.  Response at 2-1, TR at 114-
128.  
 
After reviewing these responses, I find that the individual has resolved a single instance 
of alleged falsification for failing to report a criminal charge.  See Summary of Concerns, 
Paragraph 1(b).  As discussed above, he has established that he did not assault his brother 
with a baseball bat in 2006, and the police report of that incident indicates that the 
individual’s brother was the sole person arrested and charged.  See DOE Counsel’s 
June 21, 2012 email attaching OPM copy of individual’s police record.  I therefore 
conclude that the individual was not required to identify this incident on his QNSP.  
However, I cannot accept the individual’s other explanations.  In light of the DOE-
consultant Psychologist’s finding of antisocial tendencies that affect the individual’s 
honesty and the individual’s admitted falsifications in his accounts of his 2010 arrest for 
theft, I am not convinced by the individual’s assertions that he did not deliberately omit 
or misrepresent other relevant information on his QNSP and at his PSI.  Moreover, I find 
the individual to be an intelligent and articulate young man.  It therefore strains credulity 
for me to accept the individual’s explanation that he could not understand the plain 
meaning of a question, or that he provided incomplete or misleading information due to 
confusion or poor memory.  As discussed above, the individual has not shown that these 
omissions and misrepresentations were isolated in nature or unlikely to recur, or that he 
made voluntary efforts to correct them.  See  Adjudicative Guidelines, Guideline E(17).  
Accordingly, I find that the individual has failed to resolve the LSO’s Criterion F 
concerns. 
 
Finally, I find that the individual’s legal record raises Criterion L concerns about his 
honesty, reliability and trustworthiness that have not been resolved.  Aside from the 2006 
incident resulting in the arrest of his brother, the individual has not shown that the 
fourteen citations and charges listed in Section III of the Summary of Concerns are 
inaccurate.  The most recent of these citations occurred in September 2011, less than ten 
months prior to the hearing, and his arrest for theft occurred less than two years prior to 
the hearing.  The individual’s apparent willingness to conform to legal requirements in 
recent months is a positive development.  However, I find that in light of his extensive 
record of infractions and his ongoing problem with personal honesty, the individual has 
not yet shown that his past behavior is unlikely to recur.  See  Adjudicative Guidelines, 
Guideline J(32).     
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IV. CONCLUSION 

 
For the reasons set forth above, I find that the individual was properly found to have 
antisocial tendencies, a mental condition that is subject to Criterion H.  Further, I find that 
this derogatory information under Criterion H has not been mitigated sufficiently at this 
time.  I further find that the individual has not mitigated all of the DOE’s Criteria F and L 
concerns.  Accordingly, after considering all of the relevant information, favorable or 
unfavorable, in a comprehensive and common-sense manner, I conclude that the 
individual has not demonstrated that granting him an access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
The individual or the DOE may seek review of this Decision by an Appeal Panel under 
the regulation set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  July 27, 2012 



 

* The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such material has been deleted from this copy and replaced with 
XXXXXX’s. 
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______________________ 

 
Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the individual”) for 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 For 
the reasons set forth below, I conclude that the DOE should not grant the individual access authorization 
at this time.2   
 

 
I.  BACKGROUND 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

 
The individual is an employee of a DOE contractor and an applicant for an access authorization.  After a 
background investigation conducted by the Office of Personnel Management (OPM) revealed 
information of concern to the DOE, a Local Security Office (LSO) summoned the individual for an 
interview (PSI) with a personnel security specialist on November 2, 2011.  Exhibit 5 (DOE Case 
Evaluation); Exhibit 8 (PSI Transcript).  After the PSI, the LSO referred the individual to a local 
psychologist (hereinafter referred to as “the DOE psychologist”) for an agency-sponsored evaluation.  
Exhibit 4 (DOE Case Evaluation).  The DOE psychologist prepared a written report, setting forth the 
results of that evaluation, and sent it to the LSO. Exhibit 6 (Psychological Evaluation Report).  Based on 
this report and the rest of the individual’s personnel security file, the LSO determined that derogatory 
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information existed that cast into doubt the individual’s eligibility for access authorization. Exhibit 3 
(DOE Case Evaluation).  The LSO informed the individual of this determination in a letter that set forth 
the DOE’s security concerns and the reasons for those concerns.  Letter from LSO to Individual (April 
11, 2011) (Notification Letter); Exhibit 1 (Summary of Security Concerns).  The Notification Letter also 
informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt concerning his eligibility for an access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I was 
appointed the Hearing Officer. The DOE introduced ten exhibits into the record of this proceeding. The 
individual introduced six exhibits, and presented his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited derogatory information within the purview of three potentially disqualifying 
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h), (j), and (l) (hereinafter 
referred to as Criteria H, J, and L, respectively).  Exhibit 1.3  Under Criteria H and J, the LSO cited (1) 
the report of the DOE psychologist, in which he diagnosed the individual as suffering from Alcohol 
Abuse, and that this disorder is an illness or condition, which causes, or may cause, a significant defect in 
judgment or reliability; and (2) five alcohol-related criminal charges brought against the individual, 
occurring in 1994, 1996, 2002, 2010, and 2011.  Exhibit 1 at 1.  Under Criterion L, the LSO cited, in 
addition to the five alcohol-related criminal charges, prior separate criminal charges that were not 
alcohol-related, brought against the individual in 1991 (burglary), 1994 (possession of marijuana and 
driving on a suspended license), and 1995 (shoplifting).  Exhibit 1 at 2.   
 
The individual does not dispute any of the allegations in the Notification Letter, and I find that each of 
these allegations is valid and well supported by the record in this case.  See Hearing Transcript (Tr.) at 
10; Exhibit 2 (Response to Notification Letter); Exhibit 8 at 22-23 (Questionnaire for National Security 
Positions); Exhibit 9 at 48-49, 52-53 (Report of OPM Background Investigation); 10 C.F.R. § 710.27(c) 
(requiring Hearing Officer to “make specific findings based upon the record as to the validity of each of 
the allegations contained in the notification letter”). 
 
This undisputed information adequately justifies the DOE’s invocation of Criteria J and H, as it raises 
significant security concerns related to excessive alcohol consumption, which often leads to the exercise 
of questionable judgment or the failure to control impulses, and calls into question the individual’s future 
reliability and trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (Adjudicative Guidelines), The White House (December 19, 2005), 
Guideline G.  Under Criterion L, the individual’s undisputed criminal activity creates doubt about his 
judgment, reliability and trustworthiness, as it calls into question his ability or willingness to comply with 
laws, rules and regulations.  Id. at Guideline J.   

III. REGULATORY STANDARDS 

                                                 
3 Criterion H defines as derogatory information indicating that the individual has an “illness or mental condition 

of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant 
defect in judgment or reliability.”  10 C.F.R. § 710.8(h).  Under Criterion J, information is derogatory if it indicates that 
the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  Criterion L 
defines as derogatory information indicating that the individual has “[e]ngaged in any unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). 



- 3 - 
 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that 
in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and 
circumstances, and make a “common-sense judgment . . . after consideration of all relevant information.” 
10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and unfavorable, that has a 
bearing on the question of whether granting the individual a security clearance would compromise 
national security concerns. Specifically, the regulations compel me to consider the nature, extent, and 
seriousness of the individual’s conduct; the circumstances surrounding the conduct; the frequency and 
recency of the conduct; the age and maturity of the individual at the time of the conduct; the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes; the likelihood of 
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. 
§ 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). 
Once the DOE has made a showing of derogatory information raising security concerns, the burden is on 
the individual to produce evidence sufficient to convince the DOE that granting or restoring access 
authorization “will not endanger the common defense and security and will be clearly consistent with the 
national interest.” 10 C.F.R. § 710.27(d).  The regulations further instruct me to resolve any doubts 
concerning the individual’s eligibility for access authorization in favor of the national security. 
10 C.F.R. § 710.7(a). 
 
 

IV. ANALYSIS 
 
A. Criterion H and J 
 
In his response to the Notification Letter, the individual stated that he accepted the findings in the report 
of the DOE psychologist, though he did take issue with certain of the psychologist’s observations 
regarding “minimization.”  Exhibit 2 at 1-2 (quoting Exhibit 6 at 8, 9). The individual contends that he 
has “been very upfront and honest throughout this process.”  Id. at 2.  Regarding his use of alcohol, the 
individual testified that he did not think that he had “a problem. I don't think that I'm an alcoholic. I 
would say that I do use alcohol. I do drink. As far as to say on a regular basis, I wouldn't say that.”  Tr. at 
12. 
 
In his November 2011 PSI, the individual reported that he drank six to eight beers over the course of a 
typical week, a pattern he had maintained since 1996.  Exhibit 8 at 72-73.  In his hearing testimony, the 
individual stated that he has since reduced his alcohol consumption such that it now ranges from one to 
three beers per week, and that he “may go seven, eight or nine days, have one and not touch it again for a 
while. There is no set date.”  Tr. at 46.  He testified that the last time he drank was four days prior to the 
hearing.  Tr. at 27, 45. 
 
In my observation of his testimony, I found nothing in the individual’s demeanor that would undermine 
the credibility of his account as to the frequency and amount of his alcohol consumption.  It is also clear, 
however, that the Alcohol Abuse diagnosis rendered by the DOE psychologist was not grounded in the 
amount of alcohol the individual consumed.  In his report, the DOE psychologist states that,  
 

[a]lthough [the individual’s] current reports of his alcohol practices are of relatively 
moderate amounts and frequencies, he nonetheless fulfills the DSM-IV-TR [Diagnostic 
and Statistical Manual of the American Psychiatric Association, 4th edition, Text 
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Revision] criterion #3, establishing the diagnosis of Alcohol Abuse. He has had recurrent 
(2) substance-related (alcohol) legal problems within 12 months . . . . 
 
It is important to emphasize that the diagnosis of Alcohol Abuse or Dependence is not 
made on the basis of amount or frequency of consumption per se, but in terms of adverse 
consequences of alcohol consumption. [The individual] has incurred multiple adverse 
consequences associated with alcohol consumption over the years, and this includes two 
significant legal events within a very recent 12 month period. 

 
Exhibit 6 at 9. 
 
Thus, the DOE psychologist recommended, as evidence of rehabilitation or reformation, that the 
individual “demonstrate abstinence from alcohol consumption for a period at least 12 months.”  He 
further recommended that the individual receive profession alcohol counseling during this period, and 
participate in Alcoholics Anonymous, with a sponsor, at least twice a week.  Id. at 11.  In the absence of 
a formal rehabilitation program, the DOE psychologist opined that the individual should “have 18 months 
of demonstrated sobriety, documented with periodic random BAC testing.”  Id. 
 
The individual testified that he started seeing a counselor on June 15, 2012, and has met with her every 
two weeks since.  Tr. at 24.  He provided a letter from his counselor documenting his attendance.  Exhibit 
A.  While the individual’s counselor did not testify at the hearing, and her letter did not include a 
diagnosis, the individual testified that his counselor read the report of the DOE psychologist and “didn’t 
go against anything” stated in the report.  Tr. at 39.  Further, the individual submitted court records 
indicating that at least one, and possibly both, of his more recent alcohol-related criminal charges had 
been dismissed and expunged from his criminal record.  Exhibit B; Exhibit E. 
 
The DOE psychologist testified after hearing the testimony of the individual and reviewing the exhibits 
presented.  Regarding the legal disposition of the individual’s two most recent criminal charges, the 
psychologist testified that this could “make a difference in understanding the meaning of those events in 
terms of a clinical formulation but they do not necessarily sway a formulation.  Fact of the matter is, there 
were legal problems in which alcohol was involved regardless of whether a case was dismissed or 
expunged.”  Id. at 60-61.  I note here that the individual acknowledged at hearing that his use of alcohol 
negatively affected his judgment in both of these recent incidents, id. at 15-16, 19-20, 43, and that, absent 
his use of alcohol, his most recent arrests would not have occurred.  Id. at 71. 
 
Regarding rehabilitation and reformation, the DOE psychologist stated that he would not change the 
recommendations set forth in his report, and that a demonstrated period of abstinence would have to 
begin from the reported date of the individual’s most recent use, four days prior to the hearing.  Id. 
at 59-60.  Finally, noting that the individual had only recently sought profession counseling and that he 
continued to consume alcohol, the DOE psychologist testified that the risk of use of alcohol to excess by 
the individual “would be moderate to high at this point in time. In the future, with appropriate 
rehabilitation, the statement could be very different.”  Id. at 64-65. 
 
As described above with reference to the Adjudicative Guidelines, the concerns in the present case under 
Criterion H and J stem from the risk that the individual will consume alcohol to excess in the future, as 
this would compromise his trustworthiness and reliability.  Giving due weight to the expert testimony of 
the DOE psychologist, and all other relevant evidence in the record, I find that the risk of future 
excessive use of alcohol by the individual is too high at this time, and that therefore the individual has not 
resolved the concerns raised under Criterion H and J. 
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B. Criterion L 
 
Regarding the criminal conduct cited in the Notification Letter under Criterion L, I consider it significant 
that four of the five most recent criminal charges cited (occurring in 1994, 1996, 2002, 2010, and 2011) 
are alcohol-related.  Had the individual resolved the concerns related to his use of alcohol under Criteria 
H and J, discussed above, I would necessarily take that into account in determining whether the Criterion 
L concern related to the same conduct had been resolved.  10 C.F.R. § 710.7(c) (requiring DOE officials 
to consider, among other things, the “the circumstances surrounding the conduct”). 
 
Moreover, I must consider the fact that the only criminal charges cited in the Notification Letter that are 
not related to the individual’s use of alcohol occurred in 1991, 1994, and 1995, when the individual was 
age 15, 18, and 19, respectively, the most recent of these charges having taken place over 17 years ago.  
10 C.F.R. § 710.7(c) (requiring consideration of the “recency of the conduct” and “the age and maturity 
of the individual at the time of the conduct”).  In the absence of the individual’s subsequent alcohol-
related criminal charges, I would likely find that the concerns raised by these less recent charges had 
been resolved.  At this time, however, given that the concerns raised by the individual’s use of alcohol 
remain unresolved, I cannot find that the individual has resolved the concerns raised by his prior criminal 
charges under Criterion L. 
 
.    

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not resolved the DOE’s security 
concerns under Criteria H, J, and L. Therefore, the individual has not demonstrated that granting him 
access authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the DOE should not grant the individual a security clearance at 
this time. Review of this decision by an Appeal Panel is available under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 2, 2012 
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Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should not restore the Individual’s access authorization at this time.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization since 
1980.  DOE Exhibit (Ex.) 6.  In October 2006, after reviewing the Individual’s credit report 
during a routine reinvestigation in connection with her security clearance, the Local Security 
Office (LSO) requested that the Individual participate in a Personnel Security Interview (PSI) in 
order to discuss concerns raised by the Individual’s finances.  DOE Ex. 14.  The Individual’s 
security clearance was continued at that time.  DOE Ex. 6.  During a subsequent routine 
reinvestigation of the Individual’s security clearance in 2011, concerns regarding the Individual’s 
delinquent accounts and outstanding judgments surfaced.  The LSO to request that the Individual 
participate in two PSIs in February 2012 (DOE Exs. 12, 13) with the Individual, to discuss issues 
pertaining to her finances.  During the PSIs, the LSO also learned that the Individual had omitted 
an outstanding judgment on her August 2011 Questionnaire for National Security Positions 
(QNSP).  DOE Exs. 11, 13.  After reviewing the Individual’s personnel security file, the LSO 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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informed the Individual in a May 2011 Notification Letter that there existed derogatory 
information that raised security concerns under 10 C.F.R. §§ 710.8 (f) and (l) (Criteria F and L, 
respectively).  See Notification Letter, March 29, 2012.  The Notification Letter also informed 
the Individual that she was entitled to a hearing before a Hearing Officer in order to resolve the 
security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded her request 
to the Office of Hearings and Appeals, and I was appointed as Hearing Officer.  At the hearing, 
the Individual presented her own testimony, as well as the testimony of three friends.  The 
Individual submitted five exhibits (Indiv. Exs. A-E).  The DOE counsel presented no witnesses, 
and submitted fourteen exhibits into the record (DOE Exs. 1-14).  See Transcript of Hearing, 
Case No. PSH-12-0053 (hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT  
 
The facts in this case are essentially undisputed.  The Individual married at a young age, and her 
husband handled the family’s finances.  Tr. at 92-93.  When the Individual and her husband 
separated in 1994 after 18 years of marriage, the Individual became responsible for her family’s 
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finances for the first time.  Tr. at 93-, 96-97.  As a single parent, the Individual was under 
financial strain.  Tr. at 93.  She did not feel she had anyone to turn to for guidance or advice on 
how to handle her finances.  Tr. at 95.   
 
Following her separation from her husband, the Individual’s debts increased and, ultimately, 
several creditors secured judgments against her.  Currently, the Individual has three outstanding 
judgments in the amounts of $4,135.36 (Creditor 1), $ 3,264.00 (Creditor 2), and $4,019 
(Creditor 3).  Tr. at 137-39; see also DOE Ex. 8.  The Individual has two collection accounts – 
one to which she owes $421 (Creditor 4) and another to which she owes $1,898.00 (Creditor 5).2   
Tr. at 142 ; DOE Ex. 8  She owes $2,300 to a delinquent account (Creditor 6).  Tr. at 146-46; 
DOE Ex. 8  Finally, the Individual owes over $4,000 in state income taxes for tax years 2008 and 
2010, and she owes over $10,000 in federal taxes for tax years 2009 and 2010.  Tr. at 148-49; 
DOE Ex. 8.  
 
The Individual makes monthly payments to both the state tax authority and the Internal Revenue 
Service in an effort to pay off her tax debts.  Tr. at136; Indiv. Ex. A.  She entered into a payment 
plan to pay her tax debt in order to avoid garnishment of her wages.  Tr. at 160.  She has also 
increased her payroll deductions in an effort to minimize her future tax liability.  Indiv. Ex. A.  
The Individual has not settled her outstanding debts with Creditors 5 and 6, but intends to 
address those accounts once she has paid her tax debt.  Tr. at 142, 148;  Indiv. Ex. A.  The 
Individual has taken no action with respect to the outstanding judgments obtained by Creditors 1, 
2, and 3.  Tr. at 140.  She indicated that the judgments will be the last debts she addresses 
because the creditors are not currently pursuing payment and she wants to pay her taxes and 
settle her accounts with Creditors 5 and 6 first.  Tr. at 137-40; Indiv. Ex. A.  She has not yet 
contacted any of the pertinent creditors to make arrangements to pay the outstanding debts.  Tr. 
at 140.    
 
The Individual characterizes her financial difficulties as the product of “financial immaturity,” 
rather than financial irresponsibility.  Tr. at 92, 104.  She maintains that she does not understand 
finances, and was unaware of financial education programs until recently.  Tr. at 102-03.  The 
Individual acknowledged that she stated during her PSIs that she would address her outstanding 
debts.  Tr. at 99.  She intended to do so, but was unable to handle her finances on her own.  Id.  
With respect to her current finances, the Individual does not have credit cards, and she spends 
little money on herself.  Tr. at 94, 157.  She estimates that her current monthly income is 
approximately $3,800.00, and her current monthly expenses are approximately $3,400.  Indiv. 
Ex. B.  
 
Finally, the Individual attributed her omission of Creditor 2’s judgment on the August 2011 
QNSP to confusion and poor record-keeping.  Tr. at 118-20, 130.  The Individual acknowledged 
that she knew Creditor 2 had secured a judgment against her, but because she did not receive any 
                                                            
2 The Individual disputed the validity of the debt to Creditor 4.  According to the Individual, her daughter paid that 
debt and, after the hearing, the Individual submitted a document purporting to show that the debt noted on her credit 
report was either paid or was an error.  Tr. at 142-45; see also Indiv. Ex. E.  After examining the document, I find 
that the nature of the debt, and whether it has been satisfied, remains unclear.  Because the Individual has not 
submitted information to rebut the validity of the debt, nor evidence that it has been paid, I must find that the 
concern raised by this debt remains unresolved.   
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further information and Creditor 2 did not pursue payment, she “wasn’t sure exactly what that 
meant.”  Tr. at 121.  She also noted that when she completed the QNSP in 2011, her debt to 
Creditor 2 “slipped [her] mind.”  Tr. at 130.          
 
IV. ANALYSIS 
 
A. Criterion F  
 
Criterion F pertains to deliberate false statements or misrepresentations by an individual during 
the course of an official inquiry regarding the individual’s eligibility for access authorization, 
including responses during personnel security interviews or on security questionnaires.  Such 
statements raise serious doubts regarding an individual’s honesty, reliability, and trustworthiness.  
10 C.F.R § 710.8(f).  See Adjudicative Guidelines, Guideline E, ¶¶ 15, 16(a); see also, e.g., 
Personnel Security Hearing, Case No. TSO-0727 (2009).3  In light of the Individual’s omission 
of an outstanding judgment on her August 2011 QNSP, I find that the LSO properly invoked 
Criterion F. 
 
Having considered the testimony regarding the Individual’s honesty and character, I find it 
unlikely that the Individual deliberately attempted to conceal or withhold information.  The 
Individual testified that she is an honest person and stated that she did not intend to lie or conceal 
information on her QNSP.  Tr. at 122.  The Individual’s witnesses each testified that the 
Individual is honest and always tells the truth.  Tr. at 32, 74, 77, 107.  While the Individual’s 
omission of the judgment on her QNSP appears to be a product of lax or haphazard approach to 
completing the QNSP on the part of the Individual, I find that it was not a “deliberate” 
falsification of the form.  See Personnel Security Hearing, Case No. TSO-0983 (2011) (lack of 
“the requisite element of ‘deliberateness’” by individual in providing incorrect responses on 
security questionnaire sufficient to mitigate Criterion F concern).  Consequently, I find that the 
Individual has mitigated the Criterion F concern.   
 
B. Criterion L 
 
Criterion L concerns conduct tending to show that the Individual was “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).  In this case, the Criterion L concerns 
arise from the Individual’s purported financial irresponsibility.  See Adjudicative Guidelines, 
Guideline F, ¶ 19 (“[An] inability or unwillingness to satisfy debts,” “a history of not meeting 
financial obligations,” and a “failure to file annual Federal, state, or local income tax returns as 
required” raise security concerns).  See also Personnel Security Hearing, Case No. TSO-1005 
(2011); Personnel Security Hearing, Case No. TSO-0916 (2010).  Given the Individual’s 
longstanding pattern of delinquent debts, collection accounts, and judgments against her, the 
LSO had ample grounds to invoke Criterion L.        

                                                            
3 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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Among the factors that may serve to mitigate security concerns raised by an individual’s 
financial problems are that “the behavior happened so long ago, was so infrequent, or happened 
under such circumstances that it is unlikely to recur or does not cast doubt on the individual’s 
current reliability, trustworthiness, or good judgment,” “the conditions that resulted in the 
financial problem were largely beyond the person’s control … and the individual acted 
responsibly under the circumstances,” “the [individual] has received or is receiving counseling 
for the problem and/or there are clear indications that the problem is being resolved or is under 
control,” and “the individual initiated a good-faith effort to repay overdue creditors or otherwise 
resolve debts[.]”  Adjudicative Guidelines, Guideline F, ¶ 20.   
 
In this case, I am also unable to conclude that the Individual has resolved the Criterion L 
concerns raised by her longstanding pattern of financial irresponsibility.  The Individual has 
made some progress in addressing her finances by setting up a payment plan to pay her 
outstanding taxes.  Tr. at 136.  She also has begun to seek assistance in managing her finances by 
speaking with her close friends and researching financial education courses.  Tr. at 50, 102-03.  
Finally, the Individual has a plan for settling her accounts and intends to follow through with it 
and ultimately pay all of her debts.  See, e.g., Indiv. Ex. A.  While these are positive steps, the 
Individual is a long way from financial stability.  Although, the DOE first made the Individual 
aware of its concerns regarding her pattern of financial irresponsibility in 2006, with the 
exception of entering into a payment plan to pay her delinquent taxes and avoid garnishment of 
her wages, the Individual took little to no action to settle her judgments or delinquent accounts, 
and it remains unclear when and if she will do so.  Although she was overwhelmed by her 
finances and did not understand how to manage them, she did not seek out assistance or attempt 
to obtain the information she needed to begin to straighten out her finances until shortly before 
the hearing. Finally, although the Individual prepared a budget outlining her income and 
expenses, she admitted that it was an approximation and that it did not match the reality of her 
financial situation each month.  Tr. at 149.   
 
In prior cases involving financial irresponsibility, Hearing Officers have held that “[o]nce an 
individual has demonstrated a pattern of financial irresponsibility, he or she must demonstrate a 
new, sustained pattern of financial responsibility for a period of time that is sufficient to 
demonstrate that a recurrence of the past pattern is unlikely.”  See Personnel Security Hearing, 
Case No. TSO-1078 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010); Personnel 
Security Hearing, Case No. TSO-0732 (2009); see also Adjudicative Guidelines, Guideline F, 
¶ 20.  Given these factors, I cannot conclude at this time that the Individual’s financial situation 
is stable at this time or that her financial difficulties are in the past and unlikely to recur and, 
therefore, do not cast doubt on her current reliability, trustworthiness, or good judgment.   
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria F and L of the 
Part 710 regulations, and I find that there is sufficient information in the record to mitigate the 
Criterion F concern.  However, I find that the Individual has not presented sufficient information 
to fully resolve the security concerns raised under Criterion L.  Therefore, I cannot conclude that 
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restoring the Individual access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, I find that the DOE should not restore the Individual’s suspended access 
authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: August 3, 2012 
 
 
        
 
 



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be
referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website
located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the
case number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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______________

Decision and Order
 _______________

Robert B. Palmer, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as “the
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security
clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a
security clearance in connection with that employment. On October 11, 2011, the individual filed
for personal bankruptcy under Chapter 7 of the federal bankruptcy laws. Upon being apprised of
this, the local security office (LSO) summoned the individual for an interview with a personnel
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security specialist in order to address the security concerns raised by this filing. After this Personnel
Security Interview (PSI), the individual was referred to a local clinical psychologist (hereinafter
referred to as “the DOE psychologist”) for an agency-sponsored evaluation. The DOE psychologist
prepared a written report setting forth the results of her evaluation, and provided that report to the
LSO. After reviewing this report, the transcript of the PSI, and the rest of the individual’s personnel
security file, the LSO determined that derogatory information existed that cast into doubt the
individual’s eligibility for access authorization. They informed the individual of this determination
in a letter that set forth the DOE’s security concerns and the reasons for those concerns. I will
hereinafter refer to this letter as the Notification Letter. The Notification Letter also informed the
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the
substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of
Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced seven exhibits
into the record of this proceeding and presented the testimony of the DOE psychologist at the
hearing. The individual introduced 13 exhibits and presented the testimony of two witnesses, in
addition to testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY CONCERNS

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (h) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8. 

Under criterion (h), information is derogatory if it indicates that an individual has an illness or
mental condition which, in the opinion of a licensed clinical psychologist causes, or may cause, a
significant defect in the individual’s judgement or reliability.10 C.F.R. § 710.8(h). As support for
this criterion, the Letter cites the diagnosis of the DOE psychologist that the individual suffers from
Pathological Gambling Disorder and Impulse Control Disorder Not Otherwise Specified (NOS), and
her conclusion that these Disorders cause, or could cause, a significant defect in the individual’s
judgement or reliability.    

Criterion (l) defines as derogatory information indicating that the individual has “engaged in any
unusual conduct or is subject to any circumstances which tend to show that he is not honest, reliable,
or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation or duress which may cause him to act contrary to the best interests of the national
security.” Such conduct includes, but is not limited to, “a pattern of financial irresponsibility”
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10 C.F.R. § 710.8(l). As support for this criterion, the Letter cites the individual’s statements during
his psychological evaluation and during his PSI indicating that:

1. Over the past year he has gambled one to three times per week and has set dollar limits of
$40 to $60 per visit, but has regularly exceeded them, spending $200 to $300 per visit, with
the most being $500;

2. He sometimes “chases his losses” by withdrawing more money from automatic teller
machines at the casinos and feels remorse after gambling because he believes that there were
better things he could have done with his money;

3. He has used money allocated for paying bills, money obtained through payday loans, money
borrowed from other financial institutions, and money borrowed from his brother to gamble;

4. He has continued to gamble despite owing $17,937 and $1,678, respectively, in back federal
and state taxes and $36,851 in student loans, which he has not yet begun to repay, and
despite having to obtain multiple payday loans to pay for food, utilities, and other everyday
necessities; 

5. He has made unwise financial decisions and has purchased items on credit, not because he
needed them, but because they were on sale; and 

6. On October 11, 2011, he filed for bankruptcy under Chapter 7 of the federal bankruptcy
laws.    

This derogatory information adequately justifies the DOE’s invocation of criteria (h) and (l), and
raises significant security concerns. An individual who is financially overextended is at risk of
having to engage in illegal acts to generate funds. Moreover, a duly qualified mental health
professional has determined that the individual suffers from a mental or emotional condition that can
impair his judgement, reliability or trustworthiness. See Revised Adjudicative Guidelines for
Determining Eligibility for Access to Classified Information, The White House (December 19, 2005),
Guidelines F and I.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or



-4-

unfavorable, that has a bearing on the question of whether granting or restoring a security clearance
would compromise national security concerns. Specifically, the regulations compel me to consider
the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the
conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other
relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting or restoring access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

At the hearing, the individual generally did not contest the allegations set forth in the Notification
Letter, and testified that, overall, he agreed with the DOE psychologist’s report. Hearing Transcript
(Tr.) at 29. Accordingly, his testimony, and that of his brother and his psychologist, was aimed at
demonstrating that he is now behaving in a financially responsible manner and that he is sufficiently
rehabilitated from his gambling and impulse control disorders to no longer represent an unacceptable
security risk. That testimony, as described below, indicates that the individual has taken all of the
right initial steps to address his financial and psychiatric issues, but that these measures have been
in effect for a relatively short period of time. 

The individual testified about his current financial and psychological health. Regarding his finances,
the individual testified that he has established repayment plans with each of the three creditors (the
state and federal governments for unpaid back taxes and a private institution for his student loans)
whose debts were not extinguished during the individual’s 2011 bankruptcy, and that he is current
on these payments and in paying his monthly bills. Tr. at 13-14. The individual was previously
unable to pay his taxes in full because he falsely claimed nine exemptions in order to reduce the
amount of money withheld from his bi-weekly paycheck. DOE Exhibit 7 at 61. At the hearing,
however, he stated that he has corrected the number of exemptions claimed on his taxes, and an
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appropriate amount is now being withheld from his paycheck. Tr. at 15. In fact, the individual
testified that he is expecting a refund on his 2012 taxes, which will be applied to lower his debt to
the IRS. Tr. at 24. Finally, the individual is receiving counseling from a financial advisor, has
formulated a budget, and is adhering to that budget. Tr. at 22. 

Concerning his gambling and impulse control disorders, the individual testified that he started
gambling in 2000, but he does not believe that it became a problem until 2009, when he started
going to casinos more frequently and betting more heavily. Tr. at 28-29. After his security clearance
was suspended in March 2012, the individual decided to stop gambling. Tr. at 67. His last bet was
placed on March 16. Tr. at 32. The individual’s brother confirmed this, testifying that the individual
is “a changed man.” Tr. at 74, 77. Approximately one month prior to the hearing, the individual said,
he began seeing a psychologist for treatment for his gambling and impulse control disorders. Tr. at
58. His four sessions with the psychologist, as of the date of the hearing, have helped him to realize
that he had a serious gambling problem, one that he tended to minimize when he was evaluated by
the DOE psychologist. Tr. at 29, 58. The individual further stated that he does not miss gambling,
and that he feels strongly that he is not going to gamble again. Tr. at 32, 49. 

The individual’s psychologist testified that his four 45 minute sessions with the individual have been
“principally concerned with the maintenance of the cessation of the spending,” and recognition of
the individual’s culpability for his current situation. Tr. at 101, 104. The individual is serious about
his therapy, and now seems to have a substantive understanding of his impulse control issues that
he did not previously possess. Tr. at 103. 

Like the DOE psychologist, the individual’s psychologist diagnosed the individual as suffering from
Impulse Control Disorder NOS. Although he testified that the individual has a “significant gambling
problem,” and meets a number of the diagnostic criteria for Pathological Gambling Disorder, he
could not confirm the DOE psychologist’s diagnosis in this respect. Tr. at 108. The individual’s
psychologist did not specify his reasons for disagreeing with this portion of the DOE psychologist’s
diagnosis. However, he observed that the individual’s spending problems and gambling problems
“com[e] from the same dynamic,” and this, and not the exact diagnosis, is what is of particular
concern to him. Id. The individual’s psychologist concluded that the individual’s prognosis is
favorable, because of: (i) the individual’s honesty in his meetings with him and with the DOE
psychologist; (ii) the absence of co-morbid disorders; (iii) an absence of impulsive behaviors at
work; and (iv) a decrease in the individual’s defensiveness and minimization of his condition. Tr.
at 113-114. 

After reviewing this testimony and the exhibits submitted by the parties to this proceeding, I
conclude that the individual is in the initial stages of his recovery from his gambling and impulse
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3 Although I requested it on two occasions, one of the exhibits referred to by the individual and his
counsel at the hearing, Individual’s Exhibit 4, was never formally submitted into evidence. See e-
mails from Robert Palmer to Don Harris, counsel for the individual, dated July 24 and August 3,
2012. According to the individual, this exhibit consists of tithing statements from the individual’s
church and PayPal statements indicating the timing and amounts of the individual’s tithes. Tr. at 15-
16. Assuming that the individual’s characterizations of these documents, and the documents
themselves, are accurate, they do not alter my conclusion as to the individual’s suitability for access
authorization.   

control disorders. 3 As an initial matter, I find the DOE psychologist’s diagnosis of Pathological
Gambling Disorder to be more convincing that the individual’s psychologist’s apparent, but
unspecified, disagreement with that diagnosis. In her report, the DOE psychologist concluded that
the individual met eight of the ten diagnostic criteria for Pathological Gambling Disorder set forth
in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (Text Revision). DOE
Ex. 4 at 8-9. The DOE psychologist’s findings in this regard are adequately supported by the record.

Furthermore, the record in this matter indicates that, as of the date of the hearing, the individual had
been in counseling for only one month and had abstained from gambling for only four months.
Although the individual’s psychologist testified that the individual’s prognosis is good, he made it
clear that there is additional work to be done in therapy. Specifically, he said that potential issues
regarding shame on the part of the individual concerning his situation need to be addressed, as well
as measures intended to insure the continuance of the individual’s “spending sobriety.” Tr. at 105.

The DOE psychologist agreed with the individual’s psychologist that the individual’s prognosis was
good, but with the important caveat that he maintain his abstinence from gambling and his
participation in therapy. Tr. at 134. She characterized the brevity of the individual’s period of
abstinence as one of her biggest concerns. Tr. at 136. Given the limited duration of his time in
counseling and his relatively brief period of abstinence from gambling, I am not convinced that his
chances of relapsing are sufficiently low at this time to justify restoration of his security clearance.
See, e.g., Personnel Security Hearing, Case No. TSO-0921 (2010) (14 months’ abstinence from
gambling insufficient to demonstrate adequate evidence of reformation or rehabilitation from
Pathological Gambling Disorder); Personnel Security Hearing, Case No. TSO-0852 (2009) (4 ½
months insufficient); Personnel Security Hearing, Case No. TSO-0767 (2009) (6 months
insufficient); Personnel Security Hearing, Case No. TSO-0211 (2005) (6 months insufficient);
Personnel Security Hearing, Case No. VSO-0462 (2001) (9 months insufficient).

I am further concerned that a resumption in gambling will lead to a return of the individual’s
financial difficulties. The individual’s budget reflects a monthly income of $3,473 and expenses,
including debt repayment, in the same amount. Although there are discretionary funds in the budget
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for entertainment and dining out, and $100 per month allocated to savings, the individual himself
called the budget “tight.” Tr. at 94. Given this situation, significant gambling losses like those that
he previously experienced would likely make it impossible for him to continue to meet his financial
obligations. For these reasons, I conclude that significant security concerns remain under criteria (h)
and (l). 

V. CONCLUSION

As set forth above, I find that the individual has not successfully addressed the security concerns set
forth in the Notification Letter. I therefore conclude that he has not demonstrated that restoring his
access authorization would not endanger the common defense and would be clearly consistent with
the national interest. Accordingly, I find that the individual’s security clearance should not be
restored at this time. The individual may seek review of this Decision by an Appeal Panel under the
procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: August 30, 2012
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Janet R. H. Fishman, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the Individual) for access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1/   For the reasons set forth below, I conclude that the Individual’s access authorization 
should not be granted.   
 

I.  Background 
 
The Individual is an applicant for a Department of Energy (DOE) security clearance.  Based 
upon the receipt of derogatory information, the Local Security Office (LSO) called the Individual 
in for a Personnel Security Interview (PSI).  DOE Ex. 8.  After the PSI, the LSO informed the 
Individual that derogatory information created a substantial doubt concerning her eligibility for 
access authorization.   Notification Letter dated March 13, 2012; DOE Ex. 3; 10 C.F.R. 
§ 710.8(l) (Criterion L).  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of one of the criteria set forth in DOE personnel 

                                                            
1/ An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will also be referred 
to in this Decision as a security clearance.   
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security regulations at 10 C.F.R. § 710.8, subsection (l) (hereinafter referred to as Criterion L).2/  
DOE Ex. 1 at 2-6.  In this case, the derogatory information raised by the LSO relates to the 
Individual’s resignation from a previous employment and the circumstances surrounding that 
resignation, criminal charges brought against the Individual, and three judgments brought against 
her for unpaid debt.  Id. 
 
The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt concerning her eligibility for access 
authorization.  The Individual requested a hearing on this matter, and I was appointed the 
Hearing Officer.  I conducted a hearing within the required regulatory time frame.  At the 
hearing, the DOE introduced nine exhibits into the record of this proceeding.  The Individual 
submitted nine exhibits and testified on her own behalf.   
 

II.  Regulatory Standards 
 
A.  Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests. This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  The individual must come forward at the hearing with 
evidence to convince the DOE that restoring his access authorization “will not endanger the 
common defense and security and will be clearly consistent with the national interest.” 
10 C.F.R. § 710.27(d). The individual is afforded a full opportunity to present evidence 
supporting his eligibility for an access authorization. The Part 710 regulations are drafted so as to 
permit the introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is 
afforded the utmost latitude in the presentation of evidence to mitigate the security concerns at 
issue. 
 
B.  Basis for the Hearing Officer’s Decision 
                                                            
2/ Criterion L concerns information indicating that an individual has “engaged in any unusual conduct or 
is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security.  Such conduct or circumstances include, but are not limited to criminal behavior, a pattern of 
financial irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.”  10 C.F.R. 
§ 710.8(l). 
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In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a). I am instructed by the 
regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security. Id. 
 

III.  The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites one criterion as the basis for denying the Individual’s security 
clearance, Criterion L.  To support the allegations, the LSO lists a significant amount of 
derogatory information regarding the Individual, including: 
 

 In 2009, the Individual resigned from a previous employment after being informed she 
would be terminated because she was observed stealing money from a voluntary coffee 
fund and she was excessively tardy.  DOE Ex. 3 at 1-2. 

 Court records indicate that she was charged with Domestic Violence (2008), Theft by 
Deception (2007), Aggravated Assault (2001); Shoplifting (2000), Disorderly Conduct 
(1994), Criminal Mischief (1993), and Theft by Unlawful Taking (1992).  DOE Ex. at 
3-4. 

 Three judgments (2006, 2007, and 2011) were entered against her for unpaid debts.  DOE 
Ex. at 3-4. 

 
I find that the LSO properly invoked Criterion L for all three types of derogatory information set 
forth above.  First, the questionable circumstances surrounding the Individual’s resignation from 
a previous employment raise security concerns about her reliability, trustworthiness and ability 
to protect classified information.  Guideline E of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information (issued on December 29, 2005 by 
the Assistant to the President for National Security Affairs, The White House) (Adjudicative 
Guidelines).  Moreover, such personal conduct creates a “vulnerability to exploitation, 
manipulation, or duress.”  Id. ¶ 16 (e).   
 
With regard to the criminal charges, the LSO lists seven arrests.  Criminal activity creates doubt 
about a person’s judgment, reliability, and trustworthiness and by its very nature calls into 
question a person’s ability or willingness to comply with laws, rules, and regulations.  See 
Guideline J.   
 
Finally, with respect to the three judgments entered against the Individual, all three raise security 
concerns about the Individual’s finances.  The Individual’s failure to live within her means, to 
satisfy her debts, and meet his financial obligations raise a security concern because his actions 
may indicate “poor self-control, lack of judgment, or unwillingness to abide by rules and 
regulations,” all of which can raise questions about an individual's reliability, trustworthiness, 
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and ability to protect classified information.  See Guideline F.  Moreover, an individual who is 
financially overextended is at risk of having to engage in illegal acts to generate funds.   Id.     
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IV.  Findings of Fact 
 
In 2009, the Individual resigned from her employment after being told she would be terminated.  
DOE Ex. 1 at 1.  The reason for the proposed termination was that she was caught stealing 
money from a common coffee fund and that she was excessively tardy.  DOE Ex. 1 at 1-2.   
 
In addition, the Individual has a significant criminal background which started in 1992 with a 
charge of Theft by Unlawful Taking.  DOE Ex. 1 at 3.  These charges were dismissed.  DOE Ex. 
1 at 3.  In 1993, she was charged with Criminal Mischief for keying another person’s car.  DOE 
Ex. 1 at 3.  This charge was also dismissed.  DOE Ex. 1 at 3.  In 1994, she was charged with 
Disorderly Conduct after being stopped by an off-duty police officer who was not in uniform, not 
in an official vehicle, and had his daughter in his car.  DOE Ex. 1 at 3, 5.  She was charged for 
cursing at the police officer.  DOE Ex. 1 at 5.  The Individual was found guilty.  DOE Ex. 1 at 3.  
In 2000, the Individual was charged with shoplifting for taking photographs and a DVD from a 
store without paying for them.  DOE Ex. 1 at 3.  She was found guilty.  DOE Ex. 1 at 5.  She 
justified her actions at the PSI in 2011, stating she was going through a financial struggle.  DOE 
Ex. 1 at 5; DOE Ex. 8 at 24-25, 27-28.  In 2001, the Individual jumped on the back of her then 
boyfriend’s ex-wife while the boyfriend and his ex-wife were in the middle of an argument.  
DOE Ex. 1 at 3.  She was charged with Aggravated Assault and sentenced to one year of 
probation.  DOE Ex. 1 at 3, 4.  In 2007, the Individual was charged with Theft by Deception 
when she wrote two checks on an account that had been closed by her husband.  DOE Ex. 1 at 3, 
4.  In 2008, the Individual and her husband got into an argument.  The police were called by her 
stepdaughter.  She was charged with Domestic Violence for pinning her husband between the 
door frame and door.  DOE Ex. 1 at 3, 4.  The charge was dismissed.  DOE Ex. 1 at 3.  At the 
PSI, when asked about all her contacts with the court system, the Individual stated that she was a 
bitter person who “felt like life was always unfair” to her.  DOE Ex. 8 at 41.  She added that she 
no longer felt that way.  DOE Ex. 8 at 42.   
 
Finally, the Individual had default judgments entered against her, in 2006, 2007, and 2011, for 
unpaid debts.  DOE Ex. 1 at 3, 4.  The 2007 judgment was for her daughter’s medical bill.  DOE 
Ex. 1 at 5.  She and her husband disputed who was responsible for paying the debt.  DOE Ex. 1 
at 5.  When it was determined that it was her responsibility, she paid it.  DOE Ex. 1 at 5.  While 
the LSO did not question her about the 2006 and 2011 debts, she mentioned in passing that she 
was paying an attorney $100 per month for her 2011 debt.  DOE Ex. 1 at 5.   
 

V.  Analysis 
 

A.  Testimonial Evidence 
 
At the hearing, the Individual addressed each charge.  She denied that she stole money from the 
coffee fund.  Rather she testified that she borrowed it and replaced it the next day.  Tr. at 12.  
However, the OPM report lists three witnesses who stated that the Individual did not replace the 
money until after she was confronted with the theft.  DOE Ex. 9 at 64-66.  As to her excessive 
tardiness, the Individual testified that she was in the midst of a divorce and that she had to meet 
with her attorney.  Tr. at 13.  She stated that her supervisor was aware of her tardiness.  Tr. at 13.  
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In addition, the Individual testified that she resigned from her position, not that she was 
terminated.  Tr. at 10.  However, the Notification Letter alleges, and is supported by the exhibits, 
that she resigned after she was told that she would be terminated.   DOE Ex. 3; DOE Ex. 9 at 64.   
 
As to the various charges in her background, the Individual could not recall a number of them.  
She had very little memory of the “Theft by Deception” charges which resulted from her passing 
two bad checks.  She testified that as soon as she was notified of the charge, she went to the 
police to handle the matter.  Tr. at 20.  Yet, the record indicates that the charges were not 
dismissed until over two years after the charges were originally brought.  Tr. at 23.  In addition, 
the Individual testified that she passed the bad checks because her husband closed the joint 
account without her knowledge.  Tr. at 19.  To support this claim, she submitted a statement 
showing the account closed.  Attachments B & C to Individual’s Request for a Hearing.  The 
statement shows the account was closed in August 2006.  Id.; Tr. at 21.  The Individual could not 
remember when she wrote the checks.  Tr. at 21-26. 
 
The Individual did not remember the “Theft by Unlawful Taking” charge that occurred in 1992.  
Tr. at 32-22.  She testified that the “Criminal Mischief” charge that occurred in 1993 and the 
“Disorderly Conduct” charge that occurred in 1994 should have been dismissed.  Tr. at 32.  She 
admitted to the “Shoplifting” charge in 2000.  Tr. at 31.  She testified that the “Aggravated 
Assault” charge of 2001 occurred when she got in the middle of an argument between her now 
ex-husband who was her boyfriend at the time and her ex-husband’s ex-wife.  Tr. at 29-30.  She 
stated that the “Domestic Violence” charge occurred when she and her husband had a 
disagreement.  Tr. at 27.  She stated that he accused her of slamming him between a door and 
door frame.  Tr. at 27.  She testified that the judge dismissed the charge claiming that “there’s no 
way my size person could pin someone his size in between a doorway.”  Tr. at 27.  The 
Individual testified that all three of the judgments entered against her have been satisfied.  Tr. at 
28, 31.  
 
B.  Hearing Officer Evaluation of Evidence 
 
The Adjudicative Guidelines list a number of factors that could mitigate the concerns raised by 
the Individual’s personal conduct, criminal behavior, and financial difficulties.  The Guidelines 
indicate that where the offense is minor, and occurred in the distant past, it should not cast doubt 
on the Individual’s reliability, trustworthiness, or good judgment.  Adjudicative Guidelines ¶ 17 
(c), 32 (a).  The Guidelines continue that infrequent behavior or behavior that happened under 
unique circumstances could also mitigate the concern.  Id.  That is not the case here.  Although 
the offenses listed are minor and most of them occurred between three and twenty years ago, the 
behavior was frequent with seven criminal charges being brought against her between 1992 and 
2008 and an allegation of theft being levied against her in 2009.  Furthermore, none of these 
offenses appear to be “under such unique circumstance that it is unlikely to recur.”  Id. at ¶ 17 
(c), 32 (a).  I cannot find that she has mitigated the concern under paragraphs 17 (c) or 32 (a) of 
the Adjudicative Guidelines.   
 
In addition, an individual can mitigate concerns about personal conduct by acknowledging the 
behavior and obtaining counseling to change the behavior.  Adjudication Guidelines ¶ 17(d).  
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The Individual stated at the PSI that in 2000 she was required attend therapy after her shoplifting 
conviction.  Yet, she was charged with “Theft by Deception” in 2007 and she was accused of 
stealing in 2009.  While the Individual has acknowledged the behavior, she has attempted to 
rationalize her actions.  She stated at the PSI that she was a “bitter person,” as the reason for her 
behavior.  Further, in response to the 2000 shoplifting charge, she stated that she was going 
through a financial struggle at the time.  These rationalizations do not serve to mitigate the 
underlying security concerns.  Therefore, I cannot find that she has met the conditions necessary 
for mitigation in paragraph 17 (d) of the Adjudicative Guidelines. 
 
Moreover, an individual can mitigate questions about her criminal behavior if she could show 
that she was pressured or coerced into committing the act, a claim that is not present in this case.  
The Individual attempted to show successful rehabilitation by claiming that she is a different 
person now than she was when she committed the criminal offenses.  She submitted evidence 
that she is attending college and regularly attends her church.  Ind. Ex. 6; Ind. Ex. 7; Ind. Ex. 8.  
Based on the totality of the evidence in front of me, I cannot find that she has met those 
conditions necessary for mitigation in paragraph 32 (d) of the Adjudicative Guidelines. 
 
In addition to factors which may mitigate questions about an individual’s personal conduct and 
criminal behavior, the Adjudicative Guidelines list three relevant factors as mitigation of 
financial difficulties.  Adjudicative Guidelines ¶ 20 (a)-(c).  The Individual has not shown that 
her financial difficulties happened so long ago, were so infrequent, or occurred under 
circumstances unlikely to recur.   The Individual had three judgments entered against her over a 
period of five years.  The most recent overdue debt occurred in 2011.  I find no mitigation of her 
behavior under paragraph 20 (a).  In addition, there is nothing in the record to show that the 
financial difficulties were beyond her control,3/ or that she has received counseling for the 
overdue debts.  Therefore, I cannot find mitigation of her behavior under paragraph 20 (b) and 
(c). 
 
Also in regard to the judgments entered against the Individual, after a showing of a pattern of 
financial irresponsibility, our case law requires an individual to demonstrate a sustained pattern 
of financial responsibility to mitigate a concern raised under Criterion L for financial 
irregularities.  See Personnel Security Hearing, Case No. TSO-1078 (2011); Personnel Security 
Hearing, Case No. TSO-0878 (2010); Personnel Security Hearing, Case No. TSO-0746 (2009); 
Personnel Security Hearing, Case No. TSO-0732 (2009).  The Individual has not yet established 
a sustained pattern of financial stability.  She stated at the PSI, which occurred in August 2011, 
that she was still paying her attorney $100 for the judgment entered against her for the 2011 debt.  
DOE Ex. 8 at 7.   
 
Finally, I did not find the Individual to be a credible witness.  I did not believe that she could not 
recall some of the criminal charges against her.  For example, she could not remember when she 
wrote the “cold checks” in 2007.  Nor could she remember that it took almost two years for the 

                                                            
3/ While it is possible that the Individual could have shown that the 2007 judgment for her daughter’s 
medical bill may have been beyond her control, she did not present any evidence to that effect at the 
hearing.  Therefore, I cannot find that she has mitigated the concern regarding that debt.   
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2007 charges to be discharged.  In addition, she couldn’t remember the 1992 “Theft by Unlawful 
Taking” charge.  It is not plausible that someone would not remember criminal charges being 
lodged against them or the events that led up to those charges.  While the Individual did testify 
that the judgments have been satisfied, a number of the charges were dismissed and that she is a 
different person now, I find that the Individual has not mitigated the pattern of unusual and 
criminal behavior raised by the overwhelming number of charges and financial difficulties raised 
by the LSO.  Therefore, I find that the Individual has not mitigated the Criterion L security 
concerns. 
 

VI.  Conclusion 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence that 
raised doubts regarding the Individual’s eligibility for a security clearance under Criterion L of 
the Part 710 regulations.  I also find that the Individual has not presented sufficient information 
to resolve those concerns.  Therefore, I cannot conclude that granting the Individual’s access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).  Consequently, it is my decision 
that the Individual’s access authorization should not be granted at this time.  The parties may 
seek review of this decision by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 
 
 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 25, 2012   



* The original of this document contains information which is subject to withholding from 
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William M. Schwartz, Hearing Officer:    
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As fully discussed below, after carefully considering the record before 
me in light of the relevant regulations and Adjudicative Guidelines, I have determined 
that the individual’s access authorization should not be restored at this time. 
 
I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to hold a 
DOE security clearance. For more than seven years, the individual has experienced 
financial difficulties, which resulted in the Local Security Office (LSO) conducting three 
personnel security interviews with him.  
   
In March 2012, the LSO sent a letter (Notification Letter) to the individual advising him 
that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance. In an attachment to the Notification Letter, the 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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LSO explained that the derogatory information fell within the purview of one potentially 
disqualifying criterion set forth in the security regulations at 10 C.F.R. § 710.8, 
subsection (l) (hereinafter referred to as Criterion L).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. The Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in the case and 
I subsequently conducted an administrative hearing in the matter. At the hearing, the LSO 
presented no witnesses; the individual presented his own testimony and that of his wife.  
The LSO submitted 24 exhibits into the record; the individual tendered 11 exhibits.3 
 
II.      Regulatory Standard 
 
A.             Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward with evidence to convince the DOE that restoring his 
access authorization “will not endanger the common defense and security and will be 
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a 
very broad range of evidence at personnel security hearings. Even appropriate hearsay 
evidence may be admitted. 10 C.F.R. § 710.26(h).  Thus, an individual is afforded the 
utmost latitude in the presentation of evidence to mitigate the security concerns at issue. 
 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 

                                                 
2 Criterion L relates to information that a person has “[e]ngaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security . .  .” 10 C.F.R. 
§710.8(l).  

3 OHA decisions are available on the OHA website at www.oha.doe.gov.  A decision may be accessed by 
entering the case number in the search engine at www.oha.gov/search.htm. 
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consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites one criterion as the basis for suspending the 
individual’s security clearance, Criterion L. To support its allegations, the LSO lists the 
individual’s current delinquent debts, which total approximately $19,000, and chronicles 
a pattern of unwillingness or inability to satisfy delinquent debts that dates back to 2005. 
The individual’s failure to live within his means, to satisfy his debts and to meet his 
financial obligations raises a security concern under Criterion L, because his actions may 
indicate “poor self-control, lack of judgment, or unwillingness to abide by rules and 
regulations,” all of which can raise questions about the individual’s reliability, 
trustworthiness and ability to protect classified information.  See Guideline F of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information, issued on December 29, 2005, by the Assistant to the President for National 
Security Affairs, The White House (Adjudicative Guidelines). Moreover, a person who is 
financially overextended is at risk of having to engage in illegal acts to generate funds. 
Id.  
 
IV.        Findings of Fact  
 
In 2005, the LSO questioned the individual about his financial status.  During a Personnel 
Security Interview (PSI), the individual explained that he had failed to surrender a car 
after the term of its lease expired; the vehicle was repossessed and auctioned and he owed 
the difference between its value and its auction price.  Exhibit 24 (Transcript of May 10, 
2005, Personnel Security Interview) at 38-40.  He was delinquent on a number of bills, 
including his water, gas, electricity, and credit card accounts and medical and hospital 
bills.  Id. at 17, 21, 23, 27, 30, 31, 33.  He admitted that his family was overspending in 
relation to his income.  Id. at 55.  He maintained, however, that he now had taken control 
of the problem and intended to pay off his debts.  Id. at 49, 57, 91.   
 
In November 2009 the individual completed a Letter of Interrogatory for the LSO, in 
which he acknowledged six accounts in collection, many of them the same debts that he 
carried in 2005.  Exhibit 17.  He also committed to begin paying them in December 2009.  
Id.   
 
A second PSI in 2010 revealed that the individual owed, and was slowly paying, property 
taxes on the family home and on mineral rights that produced monthly oil royalties. 
Exhibit 23 (Transcript of July 21, 2010, Personnel Security Interview) at 9, 18, 21, 27, 
30.  As in 2005, he had fallen behind on his monthly phone, electricity, and cable bills.  
Id. at 34-36.  He stated that he intended to pay his debts, but expensive house and truck 
repairs had taken the money he would have used to pay those debts.  Id. at 33, 76.  He 
also stated that he had taken out payday loans, at exorbitant interest rates, on two 
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occasions to cover expenses.  Id. at 59, 73.  He recognized that he had grown to depend 
on his monthly oil royalty checks as income; though the checks were consistently for 
about $2000 a month when he started receiving them in 2007 or 2008, they then dropped 
to about $600 a month. Id. at 56-58.  He further recognized that he needed to reduce his 
standard of living so that he and his family could live off his paychecks alone, without 
depending on oil revenue, since his current expenses exceeded his take-home pay by 
about $1000 a month, not including debts he was not paying at all.  Id. at 132-36.  He 
committed to contacting all of his creditors, and to reducing some of his less necessary 
expenses, such as eating out and buying books.  Id. at 69, 117, 123.      
 
In February 2012, the LSO conducted a third PSI.  Exhibit 22 (Transcript of February 14, 
2012, Personnel Security Interview).  The individual admitted that he still had not paid 
many of the debts that were outstanding in 2005, and was still delinquent on his property 
taxes.  Id. at 57, 80.  He explained that his young daughter developed diabetes late in 
2010, which added unforeseen expenses and stress for his family.  Id. at 13, 41, 64, 69.  
His wife needed to stay home to be available in case their daughter needed immediate 
attention; she had not, however, worked before the diagnosis, either.  Id. at 21.  He had 
not contacted many of his creditors, and with those that he did contact he did not follow 
up, because he was overwhelmed.  Id. at 80, 90.  For the same reason, he ignored bills 
and letters from collection agencies.  Id. at 101-02.   
 
V. Analysis 
  
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)4 and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be restored. I cannot find that restoring the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
 

A. Testimonial Evidence  
 

In their testimony, the individual and his wife focused on unforeseen expenses and their 
ability to live within their current income.  As examples of unforeseen expenses, they 
pointed out, first and foremost, their daughter’s recent diagnosis of diabetes.  Although 
insurance covered most of the costs arising from treating this disease, including the bulk 
of a hospitalization and doctor visits, they have faced a co-pay ($20) and gas for 

                                                 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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transportation ($40), for each of the nine visits to date, monthly medical costs ($25-30), 
and the occasional meal on the road, if the child needs to eat while they are en route to or 
from the doctor.  Transcript of Hearing (Tr.) at 33-34, 71.  Because the daughter is nine 
years old, she needs fairly constant supervision to measure her blood sugar levels, which 
are extremely volatile.  Id. at 12, 14, 18, 25.  Consequently, the wife does not work 
outside the home; she maintains that any job she might qualify for would not be flexible 
enough to permit her to leave the workplace to respond to her daughter’s needs.  Id. at 16, 
45.  The wife identified as additional unforeseen expenses a brake repair on her vehicle, 
which she needs in case a child needs medical attention, and a school fee assessed to 
another of their children for damaging a computer.  Id. at 58, 61-63.   
 
The individual and his wife also testified that they can meet their current monthly 
expenses.  Id. at 39-40, 52, 93.  The individual has received a raise in salary, and his wife 
has recently started an online publishing house that they anticipate will bring additional 
income into the home.  Id. at 47, 123-24.  He estimates that his current monthly 
household expenses are $4884, and his monthly income is $5630, including $2200 in oil 
royalties.  Exhibit E; Tr. at 73-74.  When questioned about the availability of the 
estimated $750 of surplus income, the individual conceded that the estimates must not be 
accurate, because they continue to live from “paycheck to paycheck.”  Tr. at 104-05.  To 
demonstrate that he can become solvent at any time, the individual testified that a number 
of people have offered to purchase his mineral rights outright for between $45,000 and 
$88,000.  Id. at 76.  In addition, he recently received a mail offer to loan him up to 25 
times his monthly royalty amount.  Exhibit H; Tr. at 77, 81-83. 
 
The individual testified that, while he intends to repay all of his debts, he is taking care of 
his family first, and then addressing the debts.  Id. at 107, 109, 136.  His wife conceded, 
however, that they cannot address their old debts at this time.  Id. at 67-68, 93.  The 
individual has now contacted the creditors and explained his situation.  Id. at 135.  He 
made one payment of $120 to satisfy two doctors’ bills shortly before the hearing.  
Exhibit J.  The individual pointed out that no drugs, alcohol, or gambling were involved 
in the creation of the old debts, they have not incurred any new debt in the past two to 
three years, and they do not intend to amass new debt.   Id. at 109, 140-42.   
 
The individual’s wife testified that they develop budgets to account for their household 
expenses.  Id. at 37.  On further questioning, the wife explained that they look ahead two 
to three paychecks and decide which bills will be paid from which paycheck (and 
anticipated royalty check).  Id. at 38, 145.  They attempt to set aside some money for 
paying off debts, but that money often gets used for “the extra things that come up, like 
getting the brakes fixed.”  Id. at 39.  Money is set aside for emergencies only to the extent 
there is any available after earmarking the income for paying current expenses.  Id. at 40, 
45.  As of the hearing, the emergency fund contained between $60 and $100.  Id. at 93.    
As a result, the individual and his wife remain delinquent on their property taxes, and still 
face most of the debts that concerned the LSO in 2005.  Id. at 116-34, 147.  
 

B. Hearing Officer Evaluation of Evidence 
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In considering the evidence before me, I first looked to the Adjudicative Guidelines. As 
an initial matter, I find that the individual is living beyond his means.  While I fully 
recognize that he and his family are not enjoying a lavish lifestyle, the fact remains that 
their estimated expenses far exceed his earned income.  Consequently, he must rely on 
his oil royalty income to meet his expenses, and that income varies greatly from month to 
month.  Moreover, even when the royalty income is substantial, the individual has been 
unable to make substantial inroads into his existing debt.  While he has consistently 
stated his intention to pay off these debts, he has been unable to act on that intention until 
recently, and then only to a very limited extent.  I cannot mitigate the security concerns at 
issue here under Guideline F at ¶ 20(a), which addresses behavior that occurred long ago 
or very infrequently, because the behavior is current and has been ongoing for at least 
seven years, and I cannot find at this point that the financial problems will not occur 
again. 
 
Second, though the individual and his wife convincingly testified that they face 
unexpected medical difficulties dealing with a young daughter’s diabetes, the financial 
consequences of her condition are relatively limited, as much of the associated expense is 
covered by insurance.  There is no evidence that their child’s diabetes caused, or even 
significantly contributed to, the individual’s financial problems.  To the contrary, the 
unpaid debts existed before her diagnosis in 2010, the wife did not earn income before 
then, and they have managed not to create any new debt since then.  As for other 
situations that they consider to be unexpected, such as major vehicle repair, I do not 
agree; such circumstances occur and are not unforeseeable.  Based on these findings, I 
cannot mitigate the individual’s financial issues under Guideline F at ¶ 20(b), i.e. the 
conditions that resulted in the financial problems were largely beyond the person’s 
control.  
 
Third, though the individual has received some advice regarding his finances, Tr. at 94-
95, he continues to face routine monthly expenses and unbudgeted expenses, such as 
home and vehicle repairs, that exhaust his current income, leaving him with no resources 
to address outstanding debt or to set aside for emergencies.  Based on the record before 
me, I cannot find for purposes of Guideline F at ¶ 20(c) that there are clear indications 
that the financial problem is under control. The individual has not convinced me that he 
will be able to maintain the financial discipline to reduce his expenses to fall in line with 
his reliable income, which consists of his salary alone. 
 
To his credit, I find that the individual’s recent payment of $120 to resolve two 
outstanding doctors’ bills is evidence of his good-faith effort to repay overdue creditors.  
Guideline F at ¶ 20(d).  The recency and limited amount of this repayment, however, in 
comparison to the age and size of his debt, limit the weight of this mitigating evidence.   
 
While I found the testimony of the individual and his wife credible that they intend to 
repay the outstanding debts they have accumulated, I am concerned that the individual 
has made similar representations to the LSO on four other occasions in the past and has 
not had the resolve or discipline to monitor his finances.  Moreover, I am not convinced 
that the individual’s good intentions will be sustainable in the long term.  His recent 
payment of two old doctors’ bills, though laudable, does not demonstrate a pattern of 
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behavior nor his ability to continue paying off his debts.  In his testimony, the individual 
emphasized that he is not unwilling, but merely unable, to address his debts.  Tr. at 136.  
He stated that “[T]hings are looking up.  Things are getting better.”  Id. at 111.  Despite 
his optimism, his financial condition will improve only if (a) his income from oil 
royalties remains consistently high, (b) his wife’s recent business venture begins to earn 
income, and (c) no emergencies requiring financial expenditures arise, because they have 
no savings.  Despite their planning for distribution of income from paychecks and royalty 
income, the individual and his wife have no long-range budgets or financial plans in 
place that address repayment of their outstanding debts.  Although the individual 
contended at the hearing that he does not face financial difficulties, because he is meeting 
his monthly expenses, id. at 135, I believe that he does, for the reasons stated above.   
 
I am further concerned about the poor judgment the individual demonstrated when he 
took out payday loans.  Although he was well aware of the egregiously unfavorable terms 
of the first loan, he nevertheless took a second one.  He acknowledges that these two 
loans have contributed to his present financial straits; one was for $3000, on which he 
pays $700 per month in interest charges.  Id. at 69.  Nevertheless, at the hearing he 
offered as a possible solution a loan based on his royalty income.  When questioned about 
that loan offering, the individual was unable to describe any terms of that offer or provide 
any assurance that such a loan would be any more advantageous than his payday loans.  
Id. at 149-51.  I remain concerned about the individual’s judgment regarding future 
financial decisions.     
 
In prior cases involving financial irresponsibility, Hearing Officers have held that “[o]nce 
an individual has demonstrated a pattern of financial irresponsibility, he or she must 
demonstrate a new, sustained pattern of financial responsibility for a period of time that is 
sufficient to demonstrate that a recurrence of the past pattern is unlikely.” See Personnel 
Security Hearing, Case No. PSH-11-0015 (2011); Personnel Security Hearing, Case No. 
TSO-1078 (2011); Personnel Security Hearing, Case No. TSO-1048 (2011); Personnel 
Security Hearing, Case No. TSO-0878 (2010); Personnel Security Hearing, Case No. 
TSO-0746 (2009). At this point, it is simply too early for me to find that the individual 
has demonstrated a sustained pattern of financial responsibility for a significant period of 
time relative to his lengthy past period of financial irresponsibility. 
 
Based on the foregoing, I find that the individual has not mitigated the security concerns 
associated with Criterion L. 
 
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with Criterion L. I therefore cannot 
find that restoring the individual’s access authorization will not endanger the common 
defense and is clearly consistent with the national interest. Accordingly, I have 
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determined that the individual’s access authorization should not be restored.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 9, 2012 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization
will be referred to variously in this Decision as access authorization or security clearance.
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__________

Hearing Officer Decision
__________

Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed
below, after carefully considering the record before me in light of the relevant regulations, I have
determined that the individual’s access authorization should not be granted.

I. Background 

The individual is an applicant for a DOE security clearance.  In February 2012, as part of a
background investigation, the Local Security Office (LSO) conducted a Personnel Security
Interview (PSI) of the individual to address concerns about the individual’s falsifications and
financial irresponsibility.  On April 16, 2012, the LSO sent a letter (Notification Letter) advising the
individual that it possessed reliable information that created substantial doubt regarding his
eligibility to hold an access authorization.  In an attachment to the Notification Letter, the LSO
explained that the derogatory information fell within the purview of two potentially disqualifying



- 2 -

2/ Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant information
from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel Qualification Statement,
a Personnel Security Interview, written or oral statement made in response to an official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization . . .” 10 C.F.R. § 710.8(f).  Criterion L
relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason
to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual
to act contrary to the best interests of the national security. . . .”  10 C.F.R. § 710.8 (l).

criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f) and (l) (hereinafter
referred to as Criteria F and L, respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the
individual presented his own testimony and that of one other witness, his wife.  The DOE counsel
did not present any witnesses.  The individual and the DOE submitted a number of written exhibits
prior to the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden on the individual because it is designed to protect
national security interests.  This is not an easy burden for the individual to sustain.  The regulatory
standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for granting security clearances indicates “that security determinations should err,
if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting
his access authorization “will not endanger the common defense and security and will be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full
opportunity to present evidence supporting her eligibility for an access authorization.  The Part 710
regulations are drafted so as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. §
710.26(h).  Hence, an individual is afforded the utmost latitude in the presentation of evidence to
mitigate the security concerns at issue.

B. Basis for the Hearing Officer’s Decision
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances
surrounding her conduct, to include knowledgeable participation, the frequency and recency of her conduct, the age and
maturity at the time of the conduct, the voluntariness of her participation, the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes, the motivation for her conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.   

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to
resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. Finding of Fact

On April 12, 2010, the individual signed a Questionnaire for National Security Positions (QNSP)
certifying that all of the information he provided was true, complete and correct.  However, in a PSI
conducted in February 2012, he admitted that he failed to list thirteen delinquent financial accounts
on his April 2010 QNSP.  DOE Exh. 1.  In addition, on November 21, 2011, the individual signed
a QNSP certifying that all of the information provided was true, complete and correct.  However,
again, in his February 2012 PSI, he admitted that he failed to list twenty-one delinquent financial
accounts on his November 2011 QNSP.  Id. 

In addition to the individual’s omissions on two QNSPs, the individual, in his February 2012 PSI,
admitted that he has made no attempts to satisfy two charge-off accounts totaling $1,915 which he
stated he intended to satisfy in a letter of interrogatory (LOI) response dated June 9, 2010.  Id.  He
also admitted that he has made no attempts to satisfy a number of collection accounts totaling
$10,545.  In addition, the individual admitted that he currently owes the Internal Revenue Service
(IRS) over $6,000 in back personal income taxes.  According to the individual, he stated that he has
not made arrangements to pay his delinquent federal tax debt because he has been waiting for the
IRS to contact him.  Id.  During his February 2012 PSI, the individual also stated that he was not
aware that records from his state revenue department indicated that he had not filed personal income
taxes for the 2008 tax year.  He admitted that in 2011 he had two tax liens stemming from past
personal income tax debts to his state, has had one judgment and a wage garnishment.  Id.   

IV. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of
the individual’s eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s
access authorization should not be granted at this time.  I cannot find that granting the individual’s
access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(a). The specific findings that I make in
support of this decision are discussed below.  
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A. Derogatory Information and Associated Security Concerns

As previously noted, the LSO cites two potentially disqualifying criteria as bases for denying the
individual’s security clearance, i.e., Criteria F and L.  To support its reliance on Criterion F, the LSO
states that on April 12, 2010 and November 21, 2011, the individual signed QNSPs certifying that
all of the information he provided was correct.  Despite these certifications, during a PSI conducted
in February 2012, the individual admitted that he failed to list a vast number of delinquent financial
accounts.  

From a security standpoint, false statements made by an individual in the course of an official
inquiry regarding a determination of eligibility for DOE access authorization raise serious issues of
honesty, reliability and trustworthiness.  The DOE security program is based on trust, and when a
security clearance holder breaches that trust, it is difficult to determine to what extent the individual
can be trusted again in the future.  See Guideline E of the Revised Adjudicative Guidelines for
Determining Eligibility for Access to Classified Information issued on December 29, 2005, by the
Assistant to the President for National Security Affairs, The White House (Adjudicative Guidelines).

To support its reliance on Criterion L, the LSO states that the individual has established a pattern
of financial irresponsibility and has demonstrated an unwillingness or inability to satisfy his debts.
The LSO cites a number of collection accounts totaling $10,545 and the individual’s admission that
he has made no attempts to satisfy these debts.  Failure or inability to satisfy debts and meet
financial obligations may indicate poor self-control, lack of judgment, or unwillingness to abide by
rules and regulations, all which also call into question the individual’s reliability, trustworthiness
and ability to protect classified information.  See Guideline F, Adjudicative Guidelines.

B. Mitigating Evidence

At the hearing, the individual addressed his omissions on his April 2010 and his November 2011
QNSPs.  He testified that when completing these questionnaires, he was not aware of all of the
delinquent financial accounts, i.e., the thirteen accounts he failed to list in 2010 and the 21 accounts
he failed to list in 2011, on his credit report and further stated that he did not obtain a copy of his
credit report prior to completing the questionnaires.  Transcript of Record (Tr.) at 52.  However,
upon questioning, the individual acknowledged that the LSO informed him of his outstanding
accounts in June 2010 and that he began calling some of the companies.  Id. at 51.  He admitted that
he did not contact all of the companies because he was afraid of getting harassed and because he did
not have the ability to pay.  Id.  Despite these acknowledgments, he testified that he did not
intentionally omit the information from his QNSPs.  The individual further testified that he felt
rushed when completing his QNSPs.  Id. at 54. He acknowledged that he made a mistake by not
checking into his outstanding accounts.  Id. at 56.  The individual indicated that he does not have
a computer at home, but admitted that he could have used a computer at a public library in order to
check this information.  Id. at 56.  

During the hearing, the individual acknowledged his past pattern of financial irresponsibility.
However, he testified that he now considers himself to be financially responsible.  Id. at 40.  He
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asserted that his financial problems in the past resulted from not earning enough money. The
individual further asserted that he intends to pay all of his debts and has made significant strides at
doing so.  He stated that his mother has loaned him about $8,000 which has allowed him to resolve
a number of his delinquencies.  Id. at 44.  Although the individual stated that he has an agreement
to repay his mother, she has not asked to be repaid.  According to the individual, he allots a small
amount of his check, about $60 a month, to his mother through direct deposit to repay this loan.  Id.
at 46.  He testified that he does not gamble or spend money on lavish vacations.  Id. at 47.

The individual acknowledged that he has not created a budget nor has he sought credit counseling.
He, however, testified that he has resolved a number of the delinquencies, cited by the LSO in the
Notification Letter.  During and after the hearing, he submitted documentary evidence to confirm
that he has paid in full a number of these delinquent accounts.  See Exhs. A-D.  He also submitted
documentary evidence to confirm that he has made payment arrangements with the IRS and his State
taxation and revenue department.  Id.  However, there still remains a number of delinquent accounts
that have not been resolved.  The individual testified that he disputes these accounts and is working
on resolving them.  Tr. at 41.  

The individual’s wife testified that the individual has been working hard to resolve their debt.  When
questioned, however, she stated that she was not aware of many of the delinquent accounts listed
in the Notification Letter.  Id. at 19.  She testified that she is aware that the individual has borrowed
money from his mother to pay outstanding bills and has made payment arrangements with the IRS
and the State.  Id. at 20.  The individual’s wife testified that she has several health issues and was
unemployed for about five years ago due to a surgery.  She stated that these health issues have
contributed to their financial hardship. Id. at 24 and 25.  According to the wife, she and the
individual have made significant efforts to reduce their bills since they were made aware of the
DOE’s security concerns.   

C. Hearing Officer Evaluation of Evidence

1. Criterion F

The key issue under Criterion F is whether the individual has brought forward sufficient evidence
to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In
considering this question, I found that the nature of the individual’s omissions was serious.  The
individual’s lack of candor concerning his financial problems could increase his vulnerability to
coercion or blackmail and raises important security concerns.  The DOE must rely on individuals
who are granted access authorization to be honest and truthful.  This important principle underlies
the criteria set forth in 10 C.F.R. § 710.8(f).  

The individual steadfastly maintains that he did not intentionally omit information regarding his
delinquent financial accounts from his QNSPs.  He testified that he was not aware of these
delinquencies when completing his QNSPs, but admitted to being informed of his delinquent
accounts in June 2010 and not addressing them.  The individual also admitted that once he was
informed of his delinquent accounts, he did not contact the companies because he did not have the
ability to pay at the time.  
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After considering all of the evidence before me, I find that the individual has not mitigated the
security concerns arising from his omissions on his 2010 and 2011 QNSPs.  First, the testimonial
evidence adduced at the hearing does not convince me that the individual did not deliberately omit
this information from his QNSPs.  Although the individual asserted that he was not aware of his
delinquencies, it is difficult to believe that once being informed of his delinquent accounts in June
2010, he was not aware of these delinquencies when he completed his 2011 QNSP.  I did not find
this testimony to be credible.  Second, it is also difficult to believe that the individual did not receive
multiple written communications in the mail regarding these numerous delinquent accounts.  His
admission that he was afraid of being harassed leads me to believe that the individual was well
aware of his financial situation and simply did not want to deal with it.  In the end, I find that the
requisite element of “deliberateness” has been met under Criterion F in this case.  For this reason,
I find that the individual has not mitigated the security concerns associated with Criterion F.

2. Criterion L

The key issue under Criterion L is whether the individual has brought forward sufficient evidence
to demonstrate that he is reliable and trustworthy, and that he is no longer subject to pressure,
coercion, exploitation or duress.  For the reasons set forth below, I find that the individual has not
provided sufficient information to resolve the Criterion L concerns at issue.  

Although the individual has initiated a good-faith effort to address most of his delinquent debt, the
individual’s behavior with respect to his financial issues is recent and frequent.  During the hearing,
the individual acknowledged his pattern of financial irresponsibility and admitted that he could have
done more to address his financial issues.  He testified that he had not done a budget and did not
seek credit counseling.  The individual further testified that he did not take the time in 2010 to
contact the companies regarding his delinquent accounts because he was afraid of getting harassed
and he did not have the ability to pay.  It was not until after his PSI in February 2012, and before the
hearing that  the individual began to make significant efforts to address his delinquencies.  As of the
date of the hearing, the individual provided testimonial and documentary evidence that he has
resolved a number of the delinquencies cited by the LSO.  Although, there are still a smaller number
of accounts that the individual disputes and that have not been resolved.  Despite the individual’s
acknowledgment of his financially irresponsible behavior and his assurances from his efforts to
recover, I believe the individual’s recent good-faith efforts to resolve his debt have not yet withstood
the test of time.  Furthermore, given the individual’s pattern of financially irresponsible behavior,
I am not convinced that the changes of a return to his previous behavior are acceptably low.  After
considering the “whole person,” I am not convinced that the DOE can  rely on the individual’s
ability to make sound judgment calls regarding the safeguarding of classified information.  See
Adjudicative Guidelines at (2)a.  I therefore cannot find that the individual has sufficiently mitigated
the LSO’s concerns under Criterion L.  
       

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession
of the DOE that raises serious security concerns under Criteria F and L.  After considering all the



- 7 -

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,
including weighing all the testimony and other evidence presented at the hearing, I find that the
individual has not brought forth convincing evidence to mitigate the security concerns associated
with Criteria F and L.  I therefore cannot find that granting the individual’s access authorization
would not endanger the common defense and security and would be consistent with the national
interest.  Accordingly, I find that the individual’s access authorization should not be granted.  The
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 10
C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: September 13, 2012         
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William M. Schwartz, Hearing Officer: 
 
This Decision considers the eligibility of XXXXXXXXXXX (the individual) to hold an 
access authorization1 under the regulations at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed by a DOE contractor and has held a DOE access 
authorization since 2009.  During a routine polygraph examination, the individual 
revealed that he had failed to comply with rules and procedures regarding information 
technology systems.  These admissions prompted the Local Security Office (LSO) to 
conduct a Personnel Security Interview (PSI) with the individual in January 2012.  
Ex. 10. 
 
Because the PSI did not resolve the security concerns raised by the individual’s 
admissions, the LSO issued the individual a Notification Letter in May 2012, advising 
him that it possessed reliable information that created a substantial doubt about his 
eligibility to hold an access authorization.  Ex. 1.  In an attachment, the LSO explained 

                                                 
1 An access authorization, also known as a security clearance, is an administrative determination that an 
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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that the derogatory information falls within the potentially disqualifying criterion in the 
security regulations at 10 C.F.R. § 710.8(l) (Criterion L).2  
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing.  Ex. 2.  On May 17, 2012, the Director of the Office of 
Hearings and Appeals (OHA) appointed me Hearing Officer, and I conducted the 
hearing.  The DOE counsel introduced 11 numbered exhibits into the record, and the 
individual tendered 12 exhibits (Exhibits A through L).  The individual testified on his 
own behalf and called as witnesses four co-workers and a psychiatrist. 
 

II. Regulatory Standard 
 
The regulations governing the individual’s eligibility for access authorization are set forth 
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.” The regulations identify certain types of 
derogatory information that may raise a question concerning an individual’s access 
authorization eligibility. 10 C.F.R. § 710.10(a). Once a security concern is raised, the 
individual has the burden of bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or 
recency of the conduct, the absence or presence of reformation or rehabilitation, and the 
impact of the foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In 
considering these factors, the Hearing Officer also consults adjudicative guidelines that 
set forth a more comprehensive listing of relevant factors. See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information (issued on 
December 29, 2005 by the Assistant to the President for National Security Affairs, The 
White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). In order to reach a favorable decision, the Hearing Officer must 
find that “the grant or restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.” 10 C.F.R. § 710.27(a). “Any doubt as to an individual’s access 
authorization eligibility shall be resolved in favor of the national security.” Id. See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent 
with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
 

                                                 
2  Criterion L includes “unusual conduct” and “circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  Id. at § 710.8(l). 
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III. The Notification Letter and the Security Concerns 
 
The LSO supported its Criterion L security concern with the following allegations: 
 

 In the summer of 2009, the individual watched a pornographic DVD on his 
government computer; he had also viewed pornography on a government 
computer in 2007 and earlier in 2009 while working for a different employer, 
knowing that this activity was against policy;  
 

 In 2009, the individual used a personal thumb drive to copy a file from his 
government computer to his personal computer;  
 

 In November 2011, the individual took pictures with his personal camera and then 
downloaded them to his government computer;  

 
 In a January 2012 PSI, the individual admitted that each of the above incidents 

had occurred, that he had not reported them to security at the time they occurred, 
and that he had committed, and reported, three security incidents between 1988 
and the late 1990s; nevertheless, he had failed to acknowledge any of these 
incidents in an earlier PSI conducted in May 2011; and  
 

 Despite the 2009 thumb drive incident, the individual certified on a September 24, 
2010, Questionnaire for National Security Positions (QNSP), that in the preceding 
seven years, he had not introduced media into an information technology system 
in an unauthorized manner. 

 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s conduct under Criterion L.  Conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillingness to comply with rules and 
regulations can raise questions about an individual’s reliability, trustworthiness, and 
ability to protect classified information.  Adjudicative Guidelines at Guideline E, ¶ 17. 
Further, noncompliance with rules, procedures, guidelines, or regulations pertaining to 
information technology systems may raise security concerns about an individual’s 
reliability and trustworthiness, calling into question the willingness or ability to properly 
protect sensitive systems, networks, and information.  Id. at Guideline M, ¶ 39. 
 

IV. Findings of Fact 
 
The individual has held a security clearance since 1988.  Transcript of Hearing (Tr.) 
at 175.  In 2007, while working for a different federal agency, he viewed pornographic 
websites from his government computer, and his supervisor counseled him verbally, 
telling him to “knock it off.”  Id.  In late 2008 or early 2009, he viewed pornographic 
videos on the Google Video website.  Id.  His employer suspended some of his classified 
access privileges for a year as a result of his misuse of computer resources.  Ex.10 
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(Transcript of Personnel Security Interview, January 12, 2012) at 53.  He recognized that 
he was addicted to pornography, id. at 60, and voluntarily sought help.  Tr. at 176.  He 
was evaluated by a psychiatrist who testified at the hearing that the individual did not 
suffer from a diagnosable mental condition.  Id. at 21.  He stated that the individual did 
have a longstanding “compulsive or addictive need to view pornography,” and 
recommended treatment with a psychologist.  Id. at 21, 25.   
 
The individual met weekly with the psychologist for a year, and attended Sex Addicts 
Anonymous (SAA) meetings concurrently with the treatment and continued attending for 
an additional six months beyond the period of treatment.  Id. at 177.  In the summer of 
2009, shortly after he assumed his current position, and early in his treatment with the 
psychologist, the individual purchased a pornographic magazine that contained a DVD 
and inserted the DVD into his government laptop computer.  Id. at 183-84.  After a few 
minutes, he realized that he “was being incredibly stupid,” removed the DVD and threw 
it away.  Id. at 184.  He admitted this lapse to his SAA sponsor, and possibly to his 
therapist, but he did not inform his employer.  Id. at 185.  He continued with his therapy 
and SAA meetings and has had no additional problems involving pornography.  Id. 
at 180, 185.  At the hearing, the individual’s psychiatrist expressed his opinion that the 
individual is very unlikely to view pornography in the future.  Id. at 26.   
 
Also shortly after assuming his current position in 2009, the individual needed to print a 
file stored on his government computer.  Due to unusual circumstances, the only 
available printer was attached to his personal computer.  He used a personal thumb drive 
to copy a file from his government computer, inserted the thumb drive into his personal 
computer and printed the document.  Id. at 192.  In September 2010, the individual 
completed a Questionnaire for National Security Positions (QNSP), in which he certified 
that he had not “introduced, removed, or used hardware, software, or media in connection 
with any information technology system without authorization, when specifically 
prohibited by rules, procedures, guidelines, or regulations.”  Ex. 8 at Section 27(c). 
 
During a May 2011 PSI, the individual stated that he had not viewed pornography since 
February 2009, despite the DVD episode described above.  Ex. 11 (Transcript of 
Personnel Security Interview, May 5, 2011) at 76-78.  During the same PSI, he did not 
include the above-described thumb drive episode when asked to enumerate past security 
violations.  Id. at 134.    
 
In November 2011, the individual used his personal camera to take photographs related to 
a work project.  He then copied the pictures to his government computer to include them 
in a report he was preparing.  Tr. at 186.  At the time, he was not aware that he had 
violated any security policy. He explained at the hearing that in past situations he had 
hired a photographer to perform this function, but the project had spent all its funding.  
He had no funding to hire a photographer, and so he had to take the pictures himself.  Id. 
at 188.   Although he reported the incident to his co-worker, who admonished him not to 
repeat it, he did not report it to the LSO.  Id. at 191.    
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In late November 2011, the individual was subjected to a polygraph examination.  Id. at 
189; Ex. 8.  Explaining the meaning of the questions that would be asked during the 
examination before the actual testing began, the polygraph examiner produced a 
document that illustrated numerous security violations.  When the individual studied the 
document, he realized that he had committed two violations:  when he used the thumb 
drive to transfer a file, and when he copied photographs from his personal camera to his 
government computer.  Tr. at 190.      
 
The LSO conducted a second PSI with the individual in January 2012.  At that PSI, the 
individual provided a number of facts of which the LSO had not been aware.  He 
admitted that he had viewed a pornographic DVD on his government laptop in the 
summer of 2009.  In addition, he admitted to the 2009 thumb drive and 2011 camera 
incidents.  Ex. 10.  Finally, he disclosed three events that took place between 1988 and 
the late 1990s in which he may have mishandled classified material.  He had reported all 
of these incidents when they occurred, but had not recalled them during his May 2011 
PSI.  Tr. at 198-203.  At the hearing, he testified that his experience at the polygraph 
examination had caused him to recall all of these incidents.  Id. at 200.     
 

V. Analysis 
 
A.  Testimony at the Hearing 
 
At the hearing, a number of witnesses offered their opinions concerning the individual’s 
general adherence to security policy and the incidents that raised LSO’s concerns.  The 
individual’s psychiatrist noted that the individual had received appropriate treatment for 
his pornography compulsion.  He testified that the individual’s 2009 momentary lapse in 
judgment, when he introduced the DVD into his government computer, occurred early in 
his treatment and is not at all an uncommon occurrence.  Id. at 27, 29-30, 38-39.  He also 
expressed his opinion that the individual had not willfully or intentionally disregarded 
security policy when he used his thumb drive and personal camera improperly; in both 
cases, he did not have security protocols on his mind but rather was focused on getting 
the necessary work accomplished.  Id. at 27, 36. 
 
Four additional witnesses testified on behalf of the individual.  Each has worked with him 
closely for at least 13, and as long as 24, years.  Each testified that the individual has a 
reputation for following rules and regulations and treating classified material with care.  
Id. at 67, 88-89, 115, 140-41, 146, 154.  They were aware of his difficulties with 
pornography because he had discussed the problem with them.  They were also aware 
that he received treatment for this problem and had no concerns that this would raise any 
work-related issues in the future.  Id. at 68, 90, 143.  They uniformly stated that the 
thumb drive and camera incidents were not intentional breaches of security policy but 
rather decisions the individual made in order to serve the needs of his program.  Id. at 70, 
75, 93-94, 120-22, 151, 154.  Two of the witnesses specifically spoke to the individual’s 
truthful nature, and a third pointed out that a recent scan of the individual’s computer 
revealed no recent improper use of any sort, and that the individual is firmly committed 
to not repeating any of the mistakes he has made.  Id. at 94, 123, 152, 156.     
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The individual’s testimony focused on explaining why he violated security practices, why 
he did not report the violations, and why he will not repeat such incidents in the future.  
After having his clearance suspended in 2009 for viewing pornography at work, the 
individual immediately sought treatment.  Id. at 176.  He understood his then-employer’s 
concerns regarding both his personal conduct and his misuse of computer resources.  Id.  
He had one relapse to viewing pornography shortly after he began his treatment, and 
realized within a few minutes of inserting the DVD into his government laptop that he 
was violating his employer’s policy.  Id. at 184.  He has fully controlled his addiction 
since completing his therapy nearly three years ago.  Id. at 185.  He maintains that the 
DVD incident, in the summer of 2009, is the last time he has intentionally violated a 
security policy.  Id. at 225. 
 
The individual testified that his two most recent security violations—the 2009 thumb 
drive incident and the 2011 camera incident—were unintentional.  At the time he used his 
personal thumb drive to copy a file from his government computer, he did not think that 
he had violated any security rule or policy in this manner, and did not inform his 
employer or the LSO.  Id. at 193.   Nor did that possibility occur to him while he was 
completing a QNSP in September 2010, when he responded in the negative to a question 
that specifically asked whether he had “introduced . . . or media in connection with any 
information technology system without authorization.” Id. at 204.  He testified that he did 
not recall the incident when completing his QNSP, and recalled it for the first time only 
during the polygraph process in November 2011.  Id.  Similarly, he testified that he did 
not realize at the time that it was improper to copy photographs from his personal camera 
to his government computer.  He stated that, in light of his profession and education, 
“You’d think I’d know better, but I didn’t think camera, data storage device.  I just didn’t 
make the connection.”  Id. at 187.  As with the thumb drive incident, the individual 
realized that this activity violated employer policy only during the polygraph process.  Id. 
at 188-90.  He further testified as to how he would handle the same situations if they were 
to occur again, without breaching security policy.  Id. at 191, 193.  Finally, he addressed 
the steps he has taken since the polygraph examination to improve his security practices, 
including keeping a copy of the security rules on his office desk, calling security officers 
in two locations, never using his personal thumb drive or camera again for government 
work, and repeating a cyber-security refresher course.  Id. at 204-07. 
 
The individual also addressed the discrepancies between his May 2011 PSI, at which he 
failed to disclose the 2009 DVD and thumb drive incidents, and his disclosure of them at 
the January 2012 PSI, which took place after the polygraph examination.  As discussed 
above, it was not until the polygraph examination that he realized that either of those 
incidents concerned potential breaches of security.  Id. at 188-90, 193.  For that reason as 
well, he did not report either event to the LSO.  Id. at 186, 193.  He also failed to recall 
three security incidents that occurred early in his career, between 1988 and the early 
1990s, which he had reported at the time.  He stated that he never tried to hide the 
incidents and had no fear of reporting, but that the polygraph procedure made him realize 
and recall his errors in a way that nothing else had to that point.  Id. at 229-30.  To avoid 
the possibility of future inconsistent statements in the future, the individual has created a 
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document in which he has recorded all of his past security breaches, so that he need not 
rely on his memory to fully disclose to the LSO should the need arise in the future.  Id. at 
206. 
 
 B.  Hearing Officer’s Opinion 
 
To determine whether the individual has mitigated the allegations and therefore resolved 
the security concern, I will consider the relevant factors from 10 C.F.R.  
§ 710.7(c) and the relevant mitigating conditions from the Adjudicative Guidelines, 
Guideline E (Personal Conduct) and Guideline M (Use of Information Technology 
Systems).3   
 
I assign positive weight to several factors.  The individual presented evidence suggesting 
that he has a low likelihood of continuing his misconduct.  His witnesses uniformly 
praised the care with which he treats sensitive information.  The psychiatrist’s prognosis 
                                                 
3  Guideline E contains the following relevant mitigating conditions: 
 

(a) the individual made prompt, good-faith efforts to correct the omission, concealment, or 
falsification before confronted with the facts; 

 
 (c) the offense is so minor, or so much time has passed, or the behavior is so infrequent, or it 

happened under such unique circumstances that it is unlikely to recur and does not cast doubt on 
the individual’s reliability, trustworthiness, or good judgment; and 

 
(d) the individual has acknowledged the behavior and obtained counseling to change the behavior 

or taken other positive steps to alleviate the stressors, circumstances, or factors that caused the 
untrustworthy, unreliable, or other inappropriate behavior, and such behavior is unlikely to 
recur. 

 
Adjudicative Guidelines at Guideline E, ¶ 17. 
 
Guideline M contains the following mitigating conditions:  
 

(a) so much time has elapsed since the behavior happened, or it happened under such unusual 
circumstances that it is unlikely to recur and does not cast doubt on the individual’s reliability, 
trustworthiness, or good judgment;  

 
(b) the misuse was minor and done only in the interest of organizational efficiency and effectiveness 

. . .; and 
 

(c) the conduct was unintentional or inadvertent and was followed by a prompt, good-faith effort to 
correct the situation and by notification of supervisor. 

 
Id. at Guideline M, ¶ 41 
 
There is no requirement that any particular number of factors or conditions be proved or that a majority of 
them point one way or the other.  The relevance of each factor and condition depends on the facts.  In this 
case, certain factors and conditions may demonstrate mitigation, but in other cases, other factors and 
conditions may do so.  Adjudicatory review is not a mechanical point-counting device.  Rather, the Hearing 
Officer looks at the totality of the circumstances to make a common-sense, reasoned judgment whether the 
individual has mitigated the allegations to resolve the security concern or concerns raised by the agency. 
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of the individual’s involvement with pornography was very favorable, and there is no 
evidence that the individual has viewed pornography in three years.  He has had a 
successful career with an access authorization, and since the November 2011 polygraph 
examination, at which he asserts he realized his errors, he has not engaged in any 
questionable security practices.  Finally, though the individual has provided inconsistent 
information regarding his past security incidents, I note that his more recent statements 
made during the January 2012 PSI—following the polygraph examination—represent a 
fuller, and more honest, disclosure than his earlier statements. 
 
Nevertheless, I must also consider a number of negative factors that these circumstances 
present.  The individual took no corrective action concerning his pornography 
compulsion or addiction until his employer confronted him.  With respect to the thumb 
drive and camera incidents, he made no efforts to correct his failure to report them to his 
employer or to the LSO during a PSI until after the polygraph examination.  Although the 
individual maintains that he was unaware of his errors before the polygraph and therefore 
did not realize he had anything to report, a polygraph examination, and the pressure to 
pass one, are hardly circumstances that demonstrate the individual’s good faith and free 
will in voluntarily disclosing security violations.   
 
The overarching concern is whether the individual will act in the future in a manner that 
places the national security at risk.  The record of this case convinces me that it is highly 
unlikely that the individual will ever again view pornography on a government computer, 
or introduce a personal thumb drive or personal camera connection into a government 
computer.  As discussed above, the individual’s completion of a treatment program that 
addressed his pornography compulsion or addiction, and the passage of three years since 
that treatment, during which time the individual has had no events involving 
pornography, strongly demonstrates that the likelihood of a relapse is extremely low.  
During those three years, however, the individual committed two unintentional, isolated, 
and relatively minor security errors.  He explained at the hearing that both occurred under 
unusual circumstances that are unlikely to recur.  He used his personal thumb drive 
because his government-issued thumb drive had been recalled and he had not yet been 
issued its replacement.  Moreover, the printer that had been connected to his government 
computer had broken, and its replacement had not yet been configured for operation.  Tr. 
at 192.  He used his personal camera because his project budget did not contain enough 
money to hire a professional photographer, as he had done in the past, to take pictures of 
the project’s results to include in a required report. Id. at 187-88.  In both instances, his 
job required that he provide the information he collected on those media to others in 
quick order.  The individual’s testimony clearly shows that he fully understands that these 
actions were improper and demonstrates how he will handle such situations in the future, 
should they arise, in an appropriate manner, including reporting any information 
technology errors that are contrary to employer policy.  To his credit, he recently reported 
an improper computer-printer connection in his office.  Id. at 209-11. 
 
One remaining concern is that the individual professed ignorance of the policies he 
violated when he used the thumb drive and camera as described above.  The individual 
himself testified that he should have realized that it was improper to connect his camera 
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to his government computer.  While he acknowledged that using his thumb drive as he 
did was unusual, he testified that he “wasn’t really thinking about it.”  Id. at 193.  I 
recognize that in both instances, the individual was under time constraints and took those 
actions in the interest of organizational efficiency and effectiveness.  On the other hand, 
any holder of a security clearance must be held responsible for knowing how to use 
technology systems correctly and without endangering the DOE’s national security.  The 
individual explained the steps he has recently undertaken to improve his compliance with 
security policies, including repeating a cyber-security refresher course.  These steps have 
raised the individual’s awareness of security concerns and are to be praised.  I believe 
that these corrective steps, together with the humbling experience of this administrative 
review process, have raised the individual’s awareness such that he will be appropriately 
vigilant in the future.  Consequently, I find that the individual has mitigated the LSO’s 
concerns regarding his unauthorized use of government technology systems, his 
noncompliance with rules pertaining to such systems, and his honesty, reliability and 
trustworthiness.   

VI. Conclusion 
 
Because the individual has resolved the Criterion L security concern, I find that he has 
demonstrated that restoring his access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  Therefore, I find that 
the DOE should restore his access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 14, 2012 
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William M. Schwartz, Hearing Officer:    
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As discussed below, after carefully considering the record before me 
in light of the relevant regulations and the Adjudicative Guidelines, I have determined 
that the individual’s access authorization should not be restored. 
 
I. Background 
 
The individual has worked for a DOE contractor for 22 years in a position that requires 
him to maintain a DOE security clearance. During the course of his employment, the 
Local Security Office (LSO) has conducted 19 personnel security interviews with the 
individual to discuss, among other things, the individual’s excessive alcohol 
consumption, his alcohol-related treatment, his multiple arrests, and his finances. See 
Exhibits (Ex.) 5, 13, 18, 19, 21, 22, 28, 34, 35, 37, 39, 41, 46, 49, 51, 52, 53, 71, and 74.  
 
In May 9, 2012, the LSO sent a letter (Notification Letter) to the individual advising him 
that it possessed reliable information that created a substantial doubt regarding his 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear  material.”  10 C.F.R. 
§ 710.5(a). Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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eligibility to hold a security clearance. In an attachment to the Notification Letter, the 
LSO explained that the derogatory information fell within the purview of three 
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, 
subsections (h), (j), and (l) (hereinafter referred to as Criteria H, J, and L).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing, and I was appointed 
the Hearing Officer in the case. At the two-day hearing that I conducted, ten witnesses 
testified. The LSO called five witnesses and the individual presented his own testimony 
and that of four witnesses. In addition to the testimonial evidence, the LSO submitted 97 
exhibits into the record; the individual tendered 15 exhibits, a few with multiple 
attachments. The exhibits will be cited in this Decision as “Ex.” followed by the 
appropriate numeric or alphabetic designation.  The hearing transcript in the case will be 
cited as “Tr.” followed by the relevant page number. 
 
II.      Regulatory Standard 
 
A.             Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
                                                 
2  Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or a licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, 
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). Criterion L 
concerns information that a person has “[e]ngaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial irresponsibility, … or 
a violation of any commitment or promise upon which DOE previously relied to favorably resolve an issue 
of access authorization eligibility.” 10 C.F.R. § 710.8 (l). 
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appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites three criteria as the bases for suspending the 
individual’s security clearance, Criteria H, J and L.  With regard to Criterion H, the LSO 
relies on the opinion of a DOE consultant psychiatrist (DOE psychiatrist) who 
determined that the individual (1) has a history of “Alcohol Abuse/Dependence,” and that 
these are conditions which “cause problems with judgment and reliability;” (2) was 
treated in 1995 and in 2007 for alcohol-related concerns; (3) has not been truthful or 
forthcoming in the past with the DOE about his alcohol use, and has not honored 
commitments to the DOE with regard to alcohol, both of which call into question the 
individual’s judgment and reliability; (4) was told in 1995 by a psychiatrist that even 
drinking to moderation would cause problems in his judgment and reliability, yet he 
chose to drink for a number of years after 1995; and (5) is at risk of drinking again 
because the DOE psychiatrist did not find him to be truthful or forthcoming in his 2012 
evaluation with him. 
 
As an initial matter, I find, based on the allegations contained in the Notification Letter or 
the documents cited to support the Criterion H concerns, that the LSO did not properly 
invoke Criterion H in this case.  Instead, I find that the matters should more appropriately 
be considered under Criterion J.3 As noted in footnote 2, supra, Criterion H requires an 
opinion from a psychiatrist or licensed clinical psychologist that a person has a mental 
illness or condition which causes or may cause a significant defect in judgment and 
reliability (emphasis added). Nowhere in the DOE psychiatrist’s evaluative report (Ex. 3), 
which the LSO cites to support Criterion H, does the DOE psychiatrist state that the 
individual’s past diagnoses of alcohol dependence and alcohol abuse rise to the level of a 
significant defect in judgment and reliability. He merely states that these past conditions 
may cause defects in judgment and reliability. The distinction here is an important one, 
not merely semantic. Moreover, LSO cites Guideline I: Psychological Conditions of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005, by the Assistant to the President for National 

                                                 
3  I find that the individual is not prejudiced by my analyzing these allegations at issue under Criterion J, 
and not Criterion H, as the Notification Letter provided him ample notice of its alcohol-related concerns in 
this case, including among them the DOE psychiatrist’s evaluation. 
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Security Affairs, The White House (Adjudicative Guidelines), to support the allegation 
under Criterion H. That Guideline states in relevant part that a condition “could raise a 
security concern and may disqualify” a person if a “behavior casts doubt on an 
individual’s judgment, reliability, or trustworthiness that is not covered under any other 
guideline” (emphasis added). Since there is another guideline that covers the individual’s 
alcohol consumption, i.e., Guideline G which corresponds to Criterion J, further support 
is lent to my decision to analyze the alcohol-related issues in this case only under 
Criterion J, and the corresponding Guideline G. 
 
As for Criterion J, the LSO cites 16 paragraphs of information, the most pertinent of 
which are as follows: (1) in 1995, the individual received alcohol treatment requiring one 
week of hospitalization for detoxification, seven days of in-patient treatment, and four 
weeks of partial treatment six days a week, followed by some form of treatment that 
included his attendance at Alcoholics Anonymous (AA); (2) the individual admitted that 
he consumed alcohol in violation of the terms of his 1995 alcohol treatment program; (3) 
he continued drinking in 1996 after receiving a diagnosis of Alcohol Dependence or 
Abuse; (3) he consumed alcohol after completing a 2007 alcohol treatment program; (4) 
he was arrested for Driving Under the Influence (DUI) after his 1996 diagnosis of alcohol 
dependency or abuse4; and (5) a Substance Abuse Treatment Center diagnosed him as 
suffering from “Alcohol Dependence, inactive status” in January 2009. 
 
I find that there is ample information in the Notification Letter to support the LSO’s 
reliance on Criterion J, including the individual’s past excessive alcohol use, the 
individual’s past treatment for alcohol, the individual’s past alcohol-related psychiatric 
diagnoses, and incidents demonstrating the negative impact that alcohol has had on the 
individual’s judgment and reliability. The excessive consumption of alcohol is a security 
concern because that behavior can lead to the exercise of questionable judgment and the 
failure to control impulses, which in turn can raise questions about a person’s reliability 
and trustworthiness. See Adjudicative Guidelines at Guideline G. 
 
Finally, the LSO cites information in three categories to support its Criterion L charges: 
criminal conduct, a history of delinquent debts dating back to 1994, and a lengthy history 
of failing to honor his commitments to the DOE. As explained below, I find that the LSO 
properly relied on Criterion L in this case. 
 
First, with regard to the criminal charges, the LSO lists 12 arrests, incidents or charges, 
including four arrests for DUI. Criminal activity creates doubt about a person’s judgment, 
reliability, and trustworthiness and by its very nature calls into question a person’s ability 
or willingness to comply with laws, rules and regulations. See Adjudicative Guidelines at 
Guideline J.   
 

                                                 
4 The LSO incorrectly cites the individual’s DUI arrests in 1993 and 1995 to support its allegation that the 
individual continued to drink after his 1996 alcohol diagnosis.  Clearly, the DUI charges that pre-dated the 
individual’s 1996 diagnosis cannot stand for the proposition for which they are cited in Paragraph II.P of 
the Notification Letter. 
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Second, to support its concern about the individual’s finances, the LSO cites 14 credit 
reports between 1994 and 2011 showing that the individual had delinquent debts ranging 
from a low of $1,083 to a high of $5,187. The individual’s failure to live within his 
means, to satisfy his debts and meet his financial obligations raises a security concern 
under Criterion L because his actions may indicate “poor self-control, lack of judgment, 
or unwillingness to abide by rules and regulations,” all of which can raise questions about 
the individual’s reliability, trustworthiness and ability to protect classified information. 
See Adjudicative Guidelines at Guideline F.  Moreover, a person who is financially 
overextended is at risk of having to engage in illegal acts to generate funds. Id.   
 
Third, the LSO cites 15 paragraphs in which it outlines broken promises that the 
individual made to the DOE, and other behavior that calls into question the individual’s 
trustworthiness and reliability. The violation of multiple commitments made by the 
individual to the LSO raises concerns whether the individual can be trusted to protect 
classified information, or whether he will pick and choose which security rules to follow 
with respect to safeguarding classified information. See Adjudicative Guidelines at 
Guideline E. 
  
IV.      Findings of Fact  
 
A.  Criterion J 
 
The individual has consumed alcohol in social settings and at home since at least 1988.  
He was arrested, and pled guilty, to Driving Under the Influence of Alcohol (DUI) in 
1989, 1993, and 1995.  Tr. at 277-79.  Following the 1995 conviction, the individual 
recognized he had a problem with alcohol, and voluntarily enrolled in treatment.  The 
treatment lasted for a year, starting with an inpatient stay in a hospital and transitioning to 
periodic outpatient sessions and AA attendance.  Id. at 279-81.  During that year, he 
abstained from all alcohol.   Id. at 282.  He then resumed drinking beer and wine, in 
smaller amounts than before his treatment.  Id. at 284, 379-80.    
 
After the 1995 DUI, the individual had no alcohol-related legal events until the evening 
of December 23, 2006, when he was again arrested for DUI.  The individual admitted that 
he had consumed two 22-ounce beers that morning.  Id. at 406.  Believing that he was not 
intoxicated at the time of the arrest, he pled innocent and hired a lawyer, but changed his 
plea to guilty after his income was reduced due to a lay-off or termination in June 2007.5  
Id. at 306-08.  A post-sentencing evaluation reduced his sentence to community service 
and a fine.  Id. at 311.   
 
Following the 2006 arrest, the individual’s employer required him to enter into a 
rehabilitation agreement.  He complied with the terms of the agreement until the lay-off, 
at which time he continued to attend AA, but could not attend the required classes as his 
insurance no longer covered them.  Id. at 326, 330-31.  After he was reinstated to his 
position in December 2008, a new, two-year rehabilitation agreement was drafted.  Id. at 
334; Ex. L.  A treatment provider evaluated the individual in 2009, diagnosed him as 

                                                 
5   Though the individual and his employer do not agree upon the nature of the individual’s departure from 
the workplace, for the purposes of this decision, I will refer to the event as a lay-off. 
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alcohol dependent in inactive status, and found that he did not qualify for formal 
treatment.  Ex. 11.  Instead, his employer required him to undergo random testing, to 
meet with an Employee Assistance Program (EAP) specialist twice a month, and to meet 
with the site medical director once a month for the first year of the agreement and 
quarterly thereafter.  Id. at 334.  After about a year, the acting medical director 
determined that the individual had complied with the agreement and could be released 
from it.  Id. at 153-54.  The individual continued attending AA one to three times a month 
into 2010.  Id. at 341-42. 
 
The DOE psychiatrist evaluated the individual in January 2012.  In his evaluative report, 
he wrote that the individual had received treatment after his two DUI arrests, in 1995 and 
2006, and had told him that he had not consumed alcohol since 2007.   He reported that a 
psychiatrist had given the individual a diagnosis of alcohol abuse in 1995, at which time 
he was told he should not resume drinking.  A psychologist evaluated the individual in 
2007 and felt that he should be treated for alcohol dependence.  A third evaluation in 
2008 yielded a diagnosis of alcohol abuse.  Finally, in 2009, the director of a treatment 
facility diagnosed the individual with alcohol dependence, inactive status.  The DOE 
psychiatrist also reported that the laboratory tests were negative for alcohol, and that 
psychological testing revealed no serious psychological problems.  He stated that the 
individual has “a history of Alcohol Abuse/Dependence 305.00/303.90.”  Ex. 3 at 4.  He 
noted that the individual has a history of not being truthful or forthcoming to the DOE 
about, among other things, his past alcohol use.  This raised concerns for the DOE 
psychiatrist about the individual’s judgment and reliability, despite the individual’s 
current claim of abstinence.  He concluded that the individual “is at risk of repeating 
drinking and not being truthful or forthcoming.”  Id.  
 
At the hearing, the DOE psychiatrist focused on the individual’s failure to provide 
consistent information to the DOE.  He stated that the individual told him he was 
abstinent from 1995 to 2000, yet had told the DOE he had been drinking during part of 
that period.  Tr. at 50.  He believed the individual had been drinking while he was in an 
aftercare program in 1996, because he had told the DOE in November 1996 he had 
consumed some wine or champagne at functions; however, in May 1997 he told the DOE 
that he had been abstinent for two years.  Id. at 52.  He also found that the individual’s 
reporting of what he had consumed before each of his DUIs had varied over the years.  
Id. He considered the individual’s responses regarding whether he had completed his 
post-1995 treatment to be evasive.  Id. at 53-54.  In addition, he determined that the 
individual’s past history of financial problems and a 2004 domestic incident at which he 
admitted lying demonstrated reliability issues.  Id. at 94, 96.  The individual’s denial of 
past drug use was inconsistent with information the individual had given the LSO in the 
past, which the DOE psychiatrist saw as additional grounds for questioning the 
individual’s truthfulness.  Id. at 99-101.   
 
The DOE psychiatrist explained his diagnosis more fully at the hearing.  He stated that 
until about 1995, when the individual received his third DUI, the proper diagnosis was 
alcohol abuse.   Thereafter, it was alcohol dependence.  Learning his consumption 
amount and pattern, however, was difficult because he found the individual not to be 
truthful.  Id. at 350-60.   In his opinion, a security clearance holder with an alcohol 
problem should be abstinent.  Id. at 62.  Although the individual told him that he had 
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been abstinent since his 2006 DUI, the DOE psychiatrist stated at the hearing that he 
could not rely on the individual’s claim, because he had not been truthful about his 
drinking between 1995 and 2000.  Id. at 85-86.  Consequently, the DOE psychiatrist 
concluded that the individual was at high risk of resuming alcohol consumption.  Id. 
at 363.   
 
B.  Criterion L 
 
1.  Criminal Behavior 
 
Although the Notification Letter listed 12 arrests spanning a 20-year period from 1986 to 
2006, the LSO has addressed only five in this proceeding.  The individual was arrested 
for, and pled guilty to, DUI in 1989, 1993, and 1995, as discussed in the above section.  
A record of seven other arrests, not discussed in this proceeding and not related to 
alcohol, demonstrate that all but two of the 12 arrests occurred before 1998. 
 
In 2004, the individual was arrested for interfering with a 911 call.  He and his ex-wife 
had a verbal dispute during which he threatened to leave the house and she threatened to 
call 911.  Id. at 292.  While he was packing his belongings, she handed him the phone 
and he hung up, not knowing that she had in fact called 911 and an operator had asked to 
speak to him.  Id.  When the phone rang, he answered and the voice asked to speak to his 
ex-wife, and he hung up again.  Id. at 293.  At some point, he spoke with 911 himself and 
explained that the children had been playing with the phone and must have hung up on 
911.  Id. at 297.  Ultimately, the police arrived, and the officers spoke to him and his ex-
wife separately.  He admitted to the officers that it was he who had hung up on 911.  Id. 
at 294. 
 
On December 23, 2006, the individual was arrested at 11:45 p.m. for DUI and Failure to 
Maintain Lane.  He has admitted on numerous occasions that he had consumed two 22-
ounce beers during the morning of that day, but maintains that he drank no other alcohol 
on that day.  Id. at 405-06.  Nevertheless, an officer stopped him after observing erratic 
driving, had him take a field sobriety test, and brought him to the local jail for processing.  
Id. at 301-06.  The charge was ultimately reduced to reckless driving, possibly due to the 
inferior quality of the video recording of the arrest, and his sentence included court-
ordered substance abuse treatment.  Id. at 211, 230.   
 
2.  Financial Irresponsibility 
 
The Notification Letter lists 14 credit reports that the LSO obtained between 1994 and 
2011.  The LSO expressed to the individual its concern about his outstanding debts 
during its numerous PSIs with him, beginning in 1991, and he committed to satisfying his 
debts and living within his means.  See, e.g., Ex. 53 at 40; Tr. at 480.    Nevertheless, 
each of the 14 credit reports shows delinquent debts ranging from more than $1000 to 
more than $5000.  Exs. 6, 8, 14, 16, 23, 25, 26, 29, 32, 36, 38, 40, 44, 47.   
 
Some delinquencies occurred while the individual was out of work due to injury or lay-
off.  For example, from November 2010 through June 2012, he was injured and not 
earning wages for periods totaling four months.  He did, however, receive income during 
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those periods in the form of worker’s compensation and short-term disability benefits.  
Tr. at 510-12.  He was out of work due to the lay-off from June 2007 to December 2008, 
during which he received severance pay and unemployment benefits.  Id. at 505-06, 515.   
The individual took a number of vacations with his ex-wife in 2000, 2002, 2003, and 
2004.  Ex. 83; Tr. at 486-88.  Although the airfare and, in some cases, the 
accommodations were paid for by his ex-wife’s employer, the individual and his ex-wife 
were responsible for the other costs of those trips, including food.   Id. at 532-33.  These 
trips occurred at times roughly contemporaneously with credit reports that indicated 
outstanding debts of between $1854 and $3298.  Exs. 23, 25, 26, 29. 
 
The individual does not have a budget, but testified that he knows what his monthly 
responsibilities are.  Tr. at 545.  He has relied “at times” on his full employment, 
including mandatory overtime hours, to meet those responsibilities.  Id. at 546.  He is not 
eligible to work those overtime hours, however, when he is injured or recuperating and 
performing administrative duties, nor when he does not have all the requisite 
certifications for his position.  Id. at 549. 
 
A recent credit report, dated August 21, 2012, indicates that the individual is currently 
meeting all his financial responsibilities, with one exception.  He had formally disputed a 
$466 charge as not belonging to him.  Ex. O.  He satisfied all his existing debts in mid-
2011 and has maintained that status, with this one exception since then.  Tr. at 493.   
 
3.  Commitments 
 
During several of the individual’s numerous PSIs, he made verbal commitments to the 
interviewer, which were recorded and transcribed, and appear as portions of exhibits in 
the record.  In a 1991 PSI, he committed to abiding by criminal laws, rules and 
regulations in the future.  Ex. 53 at 24.  On at least four occasions, at PSIs conducted in 
1991, 1993, 1994, and 1995, he committed to controlling his alcohol usage and not 
abusing or misusing alcohol in the future.  Ex. 18 at 25-26; Ex. 46 at 16-17 (committing 
to recognizing alcohol problem and seeking assistance); Ex. 49 at 23; Ex. 53 at 30.  
Finally, in 1993, 1996, and 1998, the individual committed to satisfying his financial 
obligations on time, living within his financial means, and generally being financially 
responsible.  Ex. 35 at 15-16; id. at 55; Ex. 43 at 32-33; Ex. 49 at 18.   
 
The LSO relied on the commitments the individual made to mitigate the security 
concerns that his arrests, alcohol use, and financial irresponsibility raised.  As a result, the 
LSO continued his security clearance until 2012, despite the derogatory information 
about the individual.  Tr. at 183 (testimony of personnel security specialist).  The 
individual acknowledged, during a 1996 PSI, that he had given the LSO his word and that 
the LSO relies on his honesty, trustworthiness and reliability.  Ex. 43 at 33.  Moreover, 
during a 2001 PSI, he admitted that he had failed to keep many of his commitments.  
Ex. 5 at 67. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
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resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c) and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be restored. I cannot find that granting the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest.  10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
 
A.  Criterion J 

 
A critical question regarding the individual’s past history of alcohol consumption, abuse 
and dependence is whether the individual has abstained from all alcohol, as he claims, 
since December 2006.  The individual is an unreliable reporter of his own history, 
whether by intention or by lack of ability.  The LSO has demonstrated that the individual 
has provided inconsistent information regarding his history of alcohol consumption, as 
well as in other areas of questioning, in his many interviews.  Concerning his use of 
alcohol since 2006, however, I find that the individual has consistently reported that he 
has not consumed any alcohol since December 2006.  In its Notification Letter, the LSO 
contends that the individual provided inconsistent information on this matter:   that he 
stated at his 2011 PSI that he had not consumed alcohol since completing his 2007 
alcohol treatment program, yet during his 2007 PSI admitted he continued to drink after 
completing the treatment program.  Ex. 1 at II.O.  I have thoroughly reviewed the 
transcript of the 2007 PSI, and find it perfectly clear that the individual’s admission in 
2007 pertained to resuming alcohol consumption after his 1995 treatment program, not 
after his 2007 treatment program.  Ex. 13 at 27.  The record on which the LSO relied for 
this allegation of inconsistency simply does not support it. 
 
In addition, the testimony of other witnesses supports a finding that the individual has not 
consumed alcohol since 2006.  The site Employee Assistance Program counselor testified 
at the hearing.  A licensed clinical social worker, she monitors compliance with 
rehabilitation agreements such as the individual’s, seeing the participants frequently and 
receiving the results of random alcohol tests.  Tr. at 107, 109, 115.  The counselor 
testified that she saw the individual generally once every two weeks from 
December 2008 through at least September 2009, and had no reason to question his 
assertion of abstinence during that period.  Id. at 125.  In addition, the individual’s wife 
testified.  She does not drink alcohol, and she stated that the individual has never 
consumed alcohol in her presence.  Id. at 164-65.  They started dating in 2007, but did 
not see each other on a regular basis.  They married, however, in June 2010, and do not 
keep alcohol in their home.  Id. at 163-64.  She further stated that she has never needed to 
discuss alcohol usage with her husband.  Id. at 165.   
 
After considering the entire record in this proceeding, including the testimony of the 
witnesses and the absence of any evidence to the contrary, I find that the individual has 
not consumed alcohol since December 2006.  After hearing the relevant testimony, the 
DOE psychiatrist continued to maintain that the individual’s inconsistent statements on 
other matters prevented him from discerning the individual’s current involvement with 
alcohol. His opinion that the individual remains at risk for relapse is predicated on his 
stated inability to determine whether the individual continues to consume alcohol despite 
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his assertions of abstinence.  I find that the record demonstrates otherwise.  I therefore 
accord little weight to the DOE psychiatrist’s opinion.  While I agree that the individual 
is properly diagnosed as alcohol dependent, I nevertheless find that he has been abstinent 
for more than five years.  From a common-sense viewpoint, five years of abstinence is a 
strong indicator that an individual is at low risk of resuming alcohol consumption.  This 
conclusion also tracks the substance abuse treatment center director’s impression in 2009, 
when he evaluated the individual as alcohol dependent in inactive status.  See Ex. 11.  
Moreover, as the LSO has pointed out in its Notification Letter, the individual has 
acknowledged on several occasions that he has an alcohol problem, and though he 
resumed drinking alcohol a number of times after that realization, he eventually reached a 
point, in December 2006, when he decided to abstain.  See Adjudicative Guidelines at 
Guideline G ¶ 23(a), (b).  The individual has therefore mitigated the security concern that 
his former alcohol consumption raised.   
 
B.  Criterion L 
 
Criterion L concerns unusual conduct that tends to show that the individual is not honest, 
reliable, or trustworthy.  As stated above, the conduct that raised such concerns about the 
individual fell into three categories:  criminal behavior, a pattern of financial 
irresponsibility, and violations of commitments upon which the DOE relied to favorably 
resolve issues about his eligibility for a security clearance.  I address each category 
below. 
 
1.  Criminal Behavior 
 
As discussed above, but for two arrests in 2004 and 2006, the individual’s arrests all 
occurred before 1998, nearly 15 years ago.  In addition, three of them were DUIs which, 
while serious, are unlikely to recur given the individual’s five-year history of abstinence. 
See Adjudicative Guidelines at Guideline J ¶ 32(a).  The 2004 and 2006 arrests, however, 
raise security concerns for reasons other than their comparative recency.   
 
Following the 2004 incident, the individual admitted that he had lied to the 911 operator 
when he told her that his children had been playing with the phone and had hung up on 
911.  Though he ultimately admitted the truth, I find it disturbing that, in the heat of the 
situation, his instinct led him to fabricate when he felt his job might be in jeopardy.  Ex. 
66 (handwritten statement of individual); Tr. at 295-97.   
 
Regarding the 2006 DUI arrest, I recognize that the security concerns it raises are 
somewhat mitigated by the unlikelihood of its recurrence, given the individual’s five-year 
period of abstinence that began with the arrest.  See Adjudicative Guidelines at 
Guideline J ¶ 32(a).  What troubles me is that the individual’s narration of the arrest and 
processing weaves a story of perceived deception by many of those involved, including 
the arresting officer, his lawyer, the prosecuting attorney, his employer, and an evaluating 
therapist.  Tr. at 301, 305-06, 309, 318-19, 323-25.  This rendition of the events, which 
the individual delivered at the hearing, paints him as a blameless victim of a scam, and 
taken together with his untruthful behavior in 2004, does not mitigate concerns about his 
current judgment, reliability and trustworthiness. 
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2.  Financial Irresponsibility 
 
The record demonstrates that the individual has carried debt consistently from 1991 to 
2011.  While the credit reports reveal that the amount of debt the individual carried at any 
given time was not excessive, they do reveal a pattern of not meeting his financial 
obligations.  See Adjudicative Guidelines at Guideline F ¶ 19(c).  And while some of 
these debts were carried during times when he was out of work, he received at least 
reduced income during those periods.  Moreover, even during periods of full 
employment, he nevertheless did not resolve the debts, but rather continued to carry 
them.  In addition, his decision to spend money on vacations in 2000 through 2004 while 
debtors remained unpaid reflects irresponsibility on his part.  See Adjudicative Guidelines 
at Guideline F ¶ 19(b).   
 
It is not clear to me whether the individual was unable to satisfy his debts or was 
unwilling to do so.  In either event, his 20-year pattern of not satisfying his obligations 
raises a concern that he has not resolved.  See Adjudicative Guidelines at Guideline F at 
¶ 19(a).  I recognize that he satisfied his outstanding debts in 2011, with the exception of 
one.  I also recognize that he disputes the legitimacy of that one debt and I find that the 
challenged status of that debt mitigates any security concern arising from that debt.  See 
Adjudicative Guidelines at Guideline F ¶ 20(e).   Even accepting the individual’s recent 
pattern of meeting his financial obligations, I must compare that pattern of roughly one 
year to the previous pattern of 20 years of financial irresponsibility he maintained despite 
his awareness of the LSO’s expressed concerns.  In prior cases involving financial 
irresponsibility, Hearing Officers have held that “[o]nce an individual has demonstrated a 
pattern of financial irresponsibility, he or she must demonstrate a new, sustained patter of 
financial responsibility for a period of time that is sufficient to demonstrate that a 
recurrence of the past pattern is unlikely.”  See Personnel Security Hearing, Case No. 
PSH-12-0058 (2012); Personnel Security Hearing, Case No. PSH-11-0015 (2011); 
Personnel Security Hearing, Case No. TSO-1078 (2011); Personnel Security Hearing, 
Case No. TSO-1048 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010); 
Personnel Security Hearing, Case No. TSO-0746 (2009).  At this point, it is simply too 
early for me to find that the individual has demonstrated a sustained pattern of financial 
responsibility for a significant period of time relative to his lengthy past period of 
financial irresponsibility. Consequently, the individual has not resolved my doubts 
regarding his reliability, trustworthiness, or good judgment raised by these concerns.     
 
3.  Commitments 
 
Criterion L includes, as one example of derogatory behavior that may raise a security 
concern, the “violation of any commitment or promise upon which DOE previously 
relied to favorably resolve an issue of access authorization eligibility.”  In the present 
case, the individual has made repeated commitments to satisfy the LSO’s concerns 
regarding his criminal behavior, alcohol use, and financial irresponsibility.  The 
individual admitted in 2011 that he had failed to keep many of those commitments, and 
the record supports that admission.  He was arrested several times after committing to 
abide by criminal laws in 1991.  Despite his repeated commitments in 1991 through 
1995, the individual abused alcohol in 1995, and possibly as recently as December 2006.  
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Finally, although he committed to managing his finances responsibly beginning in 1993, 
he continued to carry thousands of dollars of debt as recently as 2011.   
 
At the hearing, the LSO personnel security specialist testified that the individual’s failure 
to honor his commitments demonstrated a lack of honesty and candor toward that office.  
Tr. at 185.  I do not agree with that assertion.  If the person never intends to honor his 
commitment, then it is reasonable to find that he has been dishonest.   However, a person 
may well intend to keep his promise at the time he makes it, yet ultimately fail to do so.  
One example is the individual’s commitment in 1998 to resolve his debts through a 
consumer credit counseling program.  Ex. 37 at 35-36.  In 1997, the individual admitted 
that he had not followed through with his plan.  Ex. 35 at 15-16.  Nothing in the record 
indicates that the individual made that commitment dishonestly, that is, with the intent of 
not to keep it.  Nevertheless, this failed commitment and the individual’s several other 
failed commitments, whether dishonest in intent or not, demonstrate a lack of reliability 
and trustworthiness in the individual.  The LSO relied on the individual’s statements of 
commitment when continuing his access authorization on numerous occasions, and the 
individual was aware that the LSO was relying on them.  His failure to live up to his 
promises therefore raised significant security concerns that have not been satisfactorily 
mitigated in this proceeding.   
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria J and L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has brought forth sufficient 
evidence to mitigate the security concerns associated with Criterion J, but has not done so 
with respect to the security concerns associated with Criterion L.  I therefore cannot find 
that granting the individual an access authorization will not endanger the common 
defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be restored. The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 26, 2012 
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (“the Individual”) to 
regain his suspended Department of Energy (DOE) access authorization.1 For the reasons 
detailed below, I find that the Individual’s access authorization should be restored.  
 
I. BACKGROUND 
 
The Individual is a contractor employee at a DOE facility. Exhibit (Ex.) 10 at 3. The Local 
Security Office (LSO) discovered that the Individual failed to list a 2004 Driving Under the 
Influence (DUI) arrest in a Questionnaire for National Security Positions form completed in 
October 2011. Ex. 10 at 10. The Local Security Office (LSO) conducted a personnel security 
interview with the Individual in January 2012 (2012 PSI) and, due to concerns arising from the 
Individual’s admission of excessive alcohol use in the 2012 PSI, referred him for an examination 
by a DOE-contractor psychologist (DOE Psychologist). Ex. 12; Ex. 8 at 1. Because neither the 
2012 PSI nor the DOE Psychologist’s examination resolved the security concerns arising from 
the Individual’s admission of excessive consumption of beer, the LSO informed the Individual, 
in a April 2012 notification letter (Notification Letter), that derogatory information existed that 
raised security concerns under 10 C.F.R. § 710.8 (j) (Criterion J) and that his security clearance 
was suspended. Ex. 1. The Notification Letter also informed the Individual that he was entitled to 
a hearing before a Hearing Officer in order to resolve the security concerns. Id.  

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter and the OHA Director appointed me as 
Hearing Officer. At the hearing, the DOE counsel introduced 13 exhibits into the record (Exs. 
1-13) and presented the testimony of the DOE Psychologist. The Individual presented his own 
testimony, as well as the testimony of his fiancée (Fiancée). See Transcript of Hearing, Case No. 
PSH-12-0065 (hereinafter cited as “Tr”). At the hearing, the Individual submitted two exhibits 
(Exs. A-B). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id; see generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (Egan) 
(the “clearly consistent with the interests of national security” test indicates that “security 
clearance determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Whether the LSO Properly Invoked Criterion J 
 

1. The Individual’s Alcohol Consumption  
 
The facts of this case are essentially undisputed. Tr. at 32.  
 
In September 1994, the Individual was arrested for Driving Under the Influence (DUI). Ex. 13 at 
23-26; Ex. 12 at 11-34. Prior to the arrest, the Individual had consumed four or five beers and 
had fallen asleep at the wheel which resulted in his vehicle colliding with another vehicle. Ex. 12 



- 3 - 
 

at 88; Ex. 13 at 24-25. Ten years later, local police arrested the Individual in January 2004 for 
DUI. Ex. 11 at 7. Prior to the arrest, the Individual consumed four or five beers. 
 
In the 2012 PSI, the Individual reported that during the period, 1984 through September 1994, 
the Individual consumed 20 to 24 beers per month. Ex. 12 at 74. After the arrest, the Individual 
stopped consuming alcohol until approximately 2004. Ex. 12 at 35-36. At the time of the 2004 
arrest, the Individual was consuming two to four beers nightly and 12 to 18 beers during the 
weekend. Ex. 12 at 83-84. The Individual also reported that, at the time of the 2012 PSI, his 
alcohol consumption was two to four beers during the workweek and 10 to 18 beers during the 
weekend. Ex. 12 at 159.  
 
After her March 2012 examination of the Individual, the DOE Psychologist issued an evaluative 
report. Ex. 8. In her report (Report), the DOE Psychologist noted that two of the three 
standardized psychological tests to detect possible alcohol disorders (SASSI-32 and the Michigan 
Alcohol Screening Test) she administered to the Individual indicated that he had no apparent 
problems with alcohol consumption. The remaining test (Alcohol Use Disorders Test) indicated 
the possibility that the Individual was engaging in harmful alcohol consumption. Ex. 8 at 7. 
Based upon her interview with the Individual and her review of the available records and 
psychological testing, the DOE Psychologist found that the Individual had engaged in the 
“imprudent” use of alcohol in the past and was currently engaging in “risk drinking” as defined 
by the National Institute of Health.3 Ex. 8 at 7. While she found that the Individual did not suffer 
from an alcohol disorder or suffer from an illness that could cause a significant defect in 
judgment or reliability, she opined that the Individual “has been and continues to be a user of 
alcohol habitually to excess without adequate evidence of rehabilitation or reformation.” Ex. 8 at 
8. The DOE Psychologist stated that, in order for the Individual to demonstrate adequate 
evidence of reformation, the Individual would have to reduce his alcohol consumption to less 
than four alcoholic drinks per day and no more than 13 drinks per week.4 Ex. 8 at 8.  
 

2. The Associated Security Concerns  
 
Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). Excessive alcohol 
consumption raises a security concern because it can lead to questionable judgment and the 
failure to control impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness. See Adjudicative Guidelines, Guideline G; Personnel Security Hearing, Case 
No. TSO-0927 (November 30, 2010). Given the DOE Psychologist’s opinion, as stated in the 
Report, that the Individual is a user of alcohol habitually to excess, the LSO had sufficient 
grounds to invoke Criterion J. 
 

                                                            
2 SASSI is an acronym for Substance Abuse Subtle Screening Inventory. 
 
3 The NIH standard for “risk drinking” for males is consumption of over 14 drinks per week. Ex. 8 at 7. 
  
4 In her report, the DOE Psychologist did not specify a minimum period of time that the Individual needed to reduce 
his alcohol consumption.  
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 B. Whether the Individual Has Mitigated the Security Concerns  
 
At the hearing, the Individual testified that he began to consume alcohol in high school.5 Tr. at 
12-13. Later, after his 1994 DUI arrest, he stopped consuming alcohol for a period of ten years. 
Tr. at 13, 15-16, 23. During this period, the Individual also quit smoking without any treatment 
program. Tr. at 13. The Individual went on to testify that his personal problems from his divorce 
led to him resume consuming alcohol around 2004. Tr. at 15, 23. After the 2004 DUI arrest, the 
Individual began to reduce his alcohol consumption. Tr. at 23. The Individual further reduced his 
alcohol consumption after his interview with the DOE Psychologist. Tr. at 30-31. From April 
2012 to the date of the hearing, the Individual’s alcohol consumption consisted of three or four 
beers per day on each of his three-day weekends. Tr. at 23-24. During his four-day workweek, 
the Individual does not consume alcohol. Tr. at 31. 
 
The Individual testified as to how much his position at the DOE facility means to him and the 
pride he feels in his work. Tr. at 9-10, 17-18. Prompted by the suspension of his clearance, the 
Individual completed an on-line alcohol-awareness course where he learned about the effects of 
alcohol and the problems excessive use may cause. Tr. at 26-28, 44; Ex. A (certificate of 
completion). Additionally, the Individual obtained an evaluation by a licensed clinical social 
worker (LCSW). Ex. B. In a written statement submitted by the Individual, the LCSW stated that 
he assessed the Individual with the purpose of determining whether the Individual required any 
type of alcohol treatment. Ex. B. The LCSW administered the UNCOPE6 screening assessment 
test for determining alcohol addition to the Individual. Ex. B at 1. The results of the test indicated 
that the Individual has abused alcohol at times but that he is not alcohol dependent. Ex. B at 1. 
Based upon the test results and his interview, the LCSW did not recommend any type of alcohol 
treatment program for the Individual. Ex. B at 1.  
 
The Fiancée testified that she starting dating the Individual in 2004 and has known him for 
approximately 30 or 40 years. Tr. at 48. She noted that the Individual had a great deal of pride in 
working at the DOE facility. Tr. at 50. When the Individual’s clearance was suspended, the 
Individual was shocked and humiliated. Tr. at 51. Upon receiving the Notification Letter, the 
Individual began to reduce his alcohol usage. Tr. at 51. The Fiancée testified that the Individual’s 
current alcohol usage is one or two beers during the working week and have one or two beers a 
night during his three-day weekends. Tr. at 48, 52, 58. Occasionally, on hot days during the 
haying season at their ranch, the Individual might consume as many as six beers during an entire 
day. Tr. at 58. On the Individual’s three-day weekends, the Individual engages in a significant 
amount of physical labor. Tr. at 65. Socially, the Individual and his Fiancée rarely go to bars. Tr. 
at 70.  
 
The Fiancée also testified that she and the Individual would go to the Individual’s parents’ 
mountain house where the family engaged in consuming “hard alcohol” drinks. Tr. at 53. 
However, in 2004 or 2005, the Fiancée informed the Individual that she did not approve of his 

                                                            
5 The relevant testimony regarding mitigation is summarized in the discussion below. 
 
6 UNCOPE is an acronym which refers to aspects of the six questions which comprise the test.  
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behavior when consuming “hard alcohol” and the Individual promptly quit consuming hard 
alcoholic drinks. Tr. at 53. The Individual continues to avoid such drinks despite pressure from 
his parents to continue to consume such drinks. Tr. at 53. The Fiancée believes that this incident 
demonstrates the Individual’s ability to fulfill commitments. Tr. at 53, 56. In this regard, she 
noted that she had urged the Individual to quit smoking and, once the Individual made a 
commitment to quit, he was able to do so. Tr. at 83. The Fiancée also believes that the 
Individual’s attitude towards alcohol consumption has changed due to the recent loss of his 
brother and nephew in an automobile accident in which she suspects alcohol may have been a 
factor. Tr. at 63-64. Despite the increased stress arising from the accident, the Fiancée noted that 
the Individual’s alcohol consumption remained consistent and did not increase. Tr. at 72. 
 
At the hearing, the DOE Psychologist listened to all of the testimony. The DOE Psychologist 
expressed her opinion that her finding that the Individual drinks habitually to excess is not a 
psychological diagnosis but a short hand way of stating that he is engaging in “risky drinking.” 
Tr. at 75. The DOE Psychologist testified that “risky drinking” is a level of consumption that 
could lead to problems for the person. Tr. at 75. Further, the DOE Psychologist testified that 
according to the National Institute of Health (NIH), risky drinking is any level of alcohol 
consumption that exceeds 14 drinks per week. Tr. at 75.  
 
The DOE Psychologist went on to testify that she now believes that the Individual has reduced 
his alcohol consumption below the NIH limit since March or early April 2012. Tr. at 76-77, 82. 
She was convinced, based upon the Individual’s and the Fiancée’s testimony regarding the 
Individual’s successful effort to stop smoking, that the Individual is the type of person who, once 
he has made a commitment, will keep the commitment. Tr. at 77. The DOE Psychologist 
expressed her belief that the Individual has a long-term intention to reduce his alcohol 
consumption and that the loss of his clearance was of a sufficiently large impact to motivate the 
Individual to affirmatively reduce his alcohol consumption. Tr. at 78-79.  
 
The DOE Psychologist testified as to her opinion that the Individual did not suffer from any type 
of psychological illness or need to be abstinent from alcohol use. Tr. at 75, 77. The DOE 
Psychologist believes that the alcohol education class was helpful to the Individual but that the 
Individual did not require any type of treatment such as Alcoholics Anonymous or counseling. 
Tr. at 77. Further, the DOE Psychologist did not believe that the Individual’s occasional 
consumption of as many as six beers during the course of an entire day working on the ranch 
raised significant concerns since it appeared that, on those occasions, the Individual still 
controlled his consumption to a safe limit. Tr. at 76, 81. Given the importance of his security 
clearance to the Individual, the DOE Psychologist opined that the Individual’s risk to return to 
problematic drinking is low. Tr. 79-80, 83.  
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his or her … issues of alcohol abuse, provides 
evidence of actions taken to overcome this problem, and has established a pattern of abstinence 
(if alcohol dependent) or responsible use (if an alcohol abuser),” and that “the individual has 
successfully completed inpatient or outpatient counseling or rehabilitation along with any 
required aftercare, has demonstrated a clear and established pattern of modified consumption or 
abstinence in accordance with treatment recommendations such as participation in meetings of 
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Alcoholics Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a staff member of 
a recognized alcohol treatment program.” Adjudicative Guidelines, Guideline G, ¶ 23. 
 
After reviewing the evidence, I find that the Individual has resolved the security concerns raised 
by his past alcohol usage. The Individual does not suffer from a psychological condition that 
may cause a defect in judgment and reliability. The Individual’s history has shown few alcohol-
related incidents. Notwithstanding this, the Individual has admitted that he has had periods of 
excessive alcohol use. The Individual and his Fiancée’s testimony convince me that the 
Individual has now changed his alcohol consumption pattern to be within the NIH alcohol 
consumption standard referenced by the DOE Psychologist.7 I believe that the shock of possibly 
losing his clearance and his job has had a significant impact on the Individual and has motivated 
him to make a permanent change in his alcohol consumption pattern. Importantly, the DOE 
Psychologist, after listening to the testimony, has concluded that the Individual is now at low risk 
to resume problematic alcohol consumption. Consequently, I find that the Individual has 
resolved the Criterion J concerns raised by the derogatory information contained in the 
Notification Letter. 
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criterion J of the 
Part 710 regulations. However, I find that the Individual has presented sufficient information to 
resolve the concerns raised by the Criterion J derogatory information. Therefore, I conclude that 
restoring the Individual’s suspended access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a). Accordingly, I find that the DOE should restore the Individual’s suspended access 
authorization at this time.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: August 22, 2012  

                                                            
7 While the Individual’s and the Fiancée’s testimony differed somewhat  concerning when and how many beers the 
Individual consumed during the week, both accounts gave similar weekly alcohol consumption totals both of which 
were below the NIH standard. 
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (“the Individual”) to possess a 
Department of Energy (DOE) access authorization.1 For the reasons detailed below, I find that 
the Individual’s suspended access authorization should not be restored.  
 
I. BACKGROUND 
 
The Individual is a contractor employee at a DOE facility who possessed a security clearance. 
Exhibit (Ex.) 14 at 24. In November 2011, the Individual reported to the facility’s Local Security 
Office (LSO) that she had been recently arrested for Aggravated Driving Under the Influence 
(DUI) and Speeding. Ex. 7. Consequently, in January 2012, the LSO conducted a personnel 
security interview (2012 PSI) with the Individual and subsequently referred her for an 
examination by a DOE Psychologist. Ex. 6. Because neither the 2012 PSI nor the DOE 
Psychologist’s examination resolved the security concerns raised by the Individual’s recent DUI 
arrest, the LSO informed the Individual, in a May 2012 notification letter (Notification Letter), 
that derogatory information existed under 10 C.F.R. §§ 710.8 (h) and (j) (Criteria H and J 
respectively) that created a substantial doubt as to her eligibility to retain a security clearance. 
Ex. 1. Additionally, because the Individual had provided inconsistent answers in a April 2011 
Questionnaire for National Security Positions (April 2011 QNSP), a May 2011 Office of 
Personnel Management (OPM) background investigation, and the 2012 PSI, the LSO determined 
that derogatory information existed which raised security concerns under 10 C.F.R. § 710.8 (l) 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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(Criterion L). Ex. 1. The Notification Letter also informed the Individual that her security 
clearance was suspended and she was entitled to a hearing before a Hearing Officer in order to 
resolve the security concerns. Id.  

The Individual requested a hearing on this matter. At the hearing, the DOE counsel introduced 
14 exhibits into the record (Exs. 1-14) and presented the testimony of the DOE Psychologist. The 
Individual presented her own testimony, as well as the testimony of her spouse (Spouse). See 
Transcript of Hearing, Case No. PSH-12-0066 (hereinafter cited as “Tr”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id; see generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (Egan) 
(the “clearly consistent with the interests of national security” test indicates that “security 
clearance determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Criteria H and J Derogatory Information 
 
The underlying facts in this case are not disputed.2 In 2007, the Individual was arrested for DUI 
(alcohol or drugs). Ex. 14 at 43-45. While a blood test taken after the arrest failed to detect 
alcohol, the test did indicate the presence of Xanax, a prescription anti-anxiety medication, and 

                                                            
2 The relevant testimony regarding mitigation is summarized in the discussion below. 
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marijuana. Ex. 13 at 22, 24. The Individual, earlier in the day of the 2007 DUI arrest, had 
consumed two beers. Ex. 14 at 45; Ex. 13 at 16. The 2007 DUI charge was subsequently 
dismissed by the local prosecutor. Ex. 13 at 21.  
 
In November 2011, the Individual was again arrested for DUI. Ex. 8. When tested during the 
2011 DUI arrest, the Individual’s breath alcohol levels were determined to be 0.18 and 
0.17g/210L, both of which were over the legal limit of 0.08g/210L. Ex. 8 at 1-9. During the 2012 
PSI, the Individual admitted consuming four mixed drinks with vodka. Ex. 13 at 8. During her 
subsequent examination by the DOE Psychologist, the Individual admitted consuming three 
“double” alcoholic drinks prior to the 2011 DUI arrest. Ex. 6 at 4-5.  
 
In her March 2012 evaluative report (Report) regarding the Individual, the DOE Psychologist 
noted that the Individual had provided varying accounts of her alcohol consumption in the April 
2011 QNSP, the 2012 PSI, and during the examination.3 Ex. 6 at 5. Based upon the Individual’s 
most recent account of her alcohol consumption, three or four mixed drinks consumed over two 
to three hours twice a month, the DOE Psychologist calculated that the Individual would be 
legally intoxicated (a blood alcohol content of over 0.08g/210ml) once or twice a month. Ex. 6 at 
6. While the DOE Psychologist did not believe that the Individual met the criteria to be 
diagnosed with Alcohol Dependence or Abuse, she found that the Individual was suffering from 
Alcohol-Related Disorder, Not Otherwise Specified (NOS), a disorder that could cause a 
significant defect in the Individual’s judgment and reliability. Ex. 6 at 6. The DOE Psychologist 
opined that, for the Individual to show adequate evidence of reformation or rehabilitation, the 
Individual should be abstinent from alcohol for a period of 12 months and participate in an 
established alcohol treatment or counseling program. Ex. 6 at 6.  

  
The Criteria H and J concerns in this case both center on the Individual’s past alcohol usage and 
the Individual’s 2011 DUI arrest. Criterion H concerns information that a person has “an illness 
or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other 
licensed physician or a licensed clinical psychologist causes, or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to conduct indicating that the 
Individual has “been, or is, a user of alcohol habitually to excess, or has been diagnosed by a 
psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.” 10 C.F.R. § 710.8(j). Excessive alcohol consumption raises a security concern because it 
can lead to questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness. See Adjudicative Guidelines, Guideline 
G; Personnel Security Hearing, Case No. TSO-0927 (November 30, 2010).4 Given the DOE 
Psychologist’s opinion, as stated in the Report, that the Individual suffers from an Alcohol-
Related Disorder, NOS, a disorder that could cause a significant defect in judgment or reliability, 
the LSO had sufficient grounds to invoke Criteria H and J. 

                                                            
3 In the 2012 PSI, the Individual reported her then-current consumption as three or four mixed drinks once or twice a 
month. Ex. 13 at 30-31. During the DOE Psychologist’s interview, the Individual initially reported that she would 
not consume more than two drinks per occasion. Ex. 6 at 2-3. 
 
4 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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At the hearing, the Individual’s Spouse testified that the Individual stopped consuming alcohol 
after the Individual’s November 2011 DUI arrest and that the Individual intends never to 
consume alcohol again. Tr. at 9, 12. She believes that the Individual decided to stop consuming 
alcohol because it causes too many problems, especially since both the Individual and her 
Spouse have children. Tr. at 10. The Individual’s current abstinence has not caused problems in 
their social life and they have gone to a number of social events without consuming alcohol. Tr. 
at 12. The Spouse has been living with the Individual for approximately two years. Tr. at 10. 
During that period of time, the Spouse has never seen the Individual intoxicated other than when 
they were both at home.5 Tr. at 10. The Spouse does not believe that the Individual has a 
problem with alcohol because they never consumed much alcohol other than on a very few 
occasions when they were both at home. Tr. at 11, 18. The fact that both the Individual and the 
Spouse have children in their home motivates them not to keep any alcohol or consume 
significant amounts of alcohol at home. Tr. at 11. The Spouse believes that she would know if 
the Individual ever began to consume alcohol again. Tr. at 15.  
 
The Spouse testified that the Individual considered counseling first after the 2011 DUI arrest and 
then after receiving the DOE Psychologist’s Report. The Individual decided, however, not to 
enter counseling. Tr. at 14-15. The Spouse believes that counseling would not help the Individual 
at the present time because the Individual is currently taking two pain medications for a wrist 
injury which make her somewhat tired and lethargic. Tr. at 15-16. 
 
The Individual testified that she does not believe that she has an alcohol problem. Tr. at 22. She 
went on to testify that when she was consuming alcohol, she did not consume it very often. Tr. at 
22. After her arrest in November 2011, she made a conscious decision to stop using alcohol and 
she has not consumed alcohol since. Tr. at 22-23. Since abstaining from alcohol, the Individual 
has not experienced any urges to consume alcohol or had problems in going to places where 
alcohol is served. Tr. at 22, 33. The Individual’s social life has not been affected by her on-going 
abstinence from alcohol. Tr. at 24. The Individual believes that she is “strong enough” to 
maintain her abstinence and has additional motivation to remain abstinent because of her 
children and her desire to keep her position at the facility. Tr. at 24. The Individual’s mother and 
brothers have been supportive of her decision to stop consuming alcohol. Tr. at 25. The 
Individual testified that she no longer wants alcohol to be part of her life and wants to 
concentrate her efforts on her job and family. Tr. at 32-33. 
 
The Individual testified that she has not sought counseling because of a wrist injury she suffered 
when taking a mirror off a wall. Tr. at 23. The Individual’s injury required surgery and the 
Individual has not felt well enough to go to work or drive for a number of months. Tr. at 23. 
Further, the Individual does not believe counseling would be helpful. Tr. at 23, 33. Nonetheless, 
the Individual would participate in counseling, if it would help her regain her security clearance. 
Tr. at 38  
 

                                                            
5 The Spouse testified that early in their relationship, after the children were in bed, they would consume alcohol 
until they became “buzzed” and then they would go to bed. Tr. at 19. This would occur approximately once or twice 
a month. Tr. at 19-20. 
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After listening to the Individual’s and the Spouse’s testimony, the DOE Psychologist testified 
that she believes that the Individual has the ability to stop consuming alcohol. Tr. at 44-45. 
Specifically, she noted that the Individual stopped using marijuana after the 2007 DUI arrest and 
that her ability to do so indicates that the Individual could stop consuming alcohol. Tr. at 45. 
Nonetheless, the DOE Psychologist believes that the Individual, as of the date of the hearing, has 
not demonstrated sufficient evidence of rehabilitation from her alcohol problem. Tr. at 45. 
 
In support for her opinion, the DOE Psychologist testified that the Individual has not sought 
counseling or another program to address the Individual’s alcohol problem. Tr. at 42. 
Participation in such a program would provide the Individual education as to the risks associated 
with excessive alcohol consumption and support to bolster her resolve to stop consuming 
alcohol. Tr. at 42. Further, the Individual’s current nine-month period of abstinence is not 
sufficiently long to provide assurance of her rehabilitation. Tr. at 42-43, 45. The DOE 
Psychologist testified that adequate evidence of rehabilitation would consist of one year of 
abstinence along with participation in a treatment or education program. Tr. at 43. Without 
participation in a program, 18 to 24 months of abstinence would be required to demonstrate 
rehabilitation. Tr. at 43. While these treatment recommendations are usually required of 
individuals with diagnosed Alcohol Abuse or Alcohol Dependence, they apply to the Individual 
(who was diagnosed as suffering from Alcohol-Related Disorder, NOS) because of her history of 
minimization or, alternately, her failure to be able to accurately track her alcohol usage. Tr. at 43. 
Additionally, the Individual’s 0.17 and 0.18g/210L breath alcohol concentrations, as measured at 
the time of her 2011 DUI arrest, were dangerously high. Tr. at 43-44. These intoxication levels, 
along with the Individual informing her that she did believe she was intoxicated at the time of the 
arrest, argue that, to be confident as to the Individual’s rehabilitation, the treatment 
recommendation usually reserved for those suffering from Alcohol Abuse or Dependence should 
be completed. Tr. at 44. As of the date of the hearing, the DOE Psychologist opined that the 
Individual’s current risk of relapse was “medium.” Tr. at 44. 
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his or her … issues of alcohol abuse, provides 
evidence of actions taken to overcome this problem, and has established a pattern of abstinence 
(if alcohol dependent) or responsible use (if an alcohol abuser),” and that “the individual has 
successfully completed inpatient or outpatient counseling or rehabilitation along with any 
required aftercare, has demonstrated a clear and established pattern of modified consumption or 
abstinence in accordance with treatment recommendations such as participation in meetings of 
Alcoholics Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a staff member of 
a recognized alcohol treatment program.” Adjudicative Guidelines, Guideline G, ¶ 23. Similarly, 
factors that may mitigate security concerns raised by psychological conditions are: voluntary 
participation in a treatment program; a determination that the condition is readily controllable 
with treatment and the individual has demonstrated compliance with the treatment plan; an 
opinion by a qualified mental health professional that the individual’s condition is under control 
or in remission; or the emotional condition was temporary (i.e., caused by a life situation) and 
the situation has been resolved and the individual no longer shows indications of the emotional 
condition. See Adjudicatory Guidelines, Guideline I, ¶ 29. 
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After considering all of the evidence before me, I find that the Individual has not resolved the 
security concerns raised by the Criteria H and J information listed in the Notification Letter. As 
an initial matter, I believe that the Individual suffers from an alcohol disorder that may cause a 
defect in judgment and reliability. On this issue, I found the DOE Psychologist’s testimony 
convincing and supported by the record. While I am convinced by the Individual’s and the 
Spouse’s testimony that, as of the date of the hearing, the Individual had been abstinent for 
approximately nine months, I also find, based upon the DOE Psychologist’s testimony and 
recommendations, that this period of abstinence is insufficient for me to conclude that the 
Individual is rehabilitated from her alcohol problem. See Personnel Security Hearing, Case No. 
PSH-12-0038 (August 9, 2012) (Hearing Officers accord deference to the expert opinions of 
psychiatrists, psychologists and other mental health professionals regarding rehabilitation and 
reformation). I find additional support for the DOE Psychologist’s rehabilitation 
recommendations in the Individual’s lack of belief that she has an alcohol disorder. While I 
commend the Individual’s committed decision to stop consuming alcohol and believe that she 
has the ability to successfully complete the DOE Psychologist’s recommended period of 
abstinence, I cannot find that the Individual has presented sufficient evidence to resolve the 
Criteria H and J derogatory information contained in the Notification Letter. 
  
 B. Criterion L Derogatory Information 
 
   1. Inconsistent Answers Regarding Marijuana Usage 
 
In her April 2011 QNSP, the Individual stated that she used marijuana a few times a month from 
May 2004 to June 2005. Ex. 12 at 24. Later, during an Office of Personnel Management (OPM) 
investigation, the Individual stated that she used marijuana “on six or seven occasions” during 
the May 2004 to June 2005 period and that in June 2005 she stopped using marijuana because 
she had acquired new friends. Ex. 14 at 46. When asked about marijuana usage during the 2012 
PSI, the Individual stated that she had only used marijuana on four occasions, twice in 1995, 
once in 1999, and once in October 2007. Despite these differing accounts, the Individual, during 
the DOE Psychologist’s examination in March 2012, reported her marijuana use as “probably six 
times at least, but six to eight would be the most ever.” Ex. 6 at 4-5. 
 
  2. Inconsistent Answers Regarding DUI Arrests and Drug Tests 
 
During the 2012 PSI, the Individual stated that during the 2011 DUI arrest she was not subjected 
to a “full” field sobriety test (FST). Ex. 13 at 8-9. Additionally, she initially stated that she did 
not have any other alcohol-related arrests. Ex. 13 at 14. Other evidence, collected during an 
investigation of the Individual, indicated that she, in fact, had undergone a “full” FST during the 
November 2011 DUI arrest and that she had previously been arrested in October 2007 for DUI. 
Ex. 13 at 14 (2007 arrest); Ex. 7 at 2 (FST).  
 
During the OPM background investigation, the Individual was asked if she had ever had a 
positive drug test. The Individual stated that she had never had a positive drug test. Ex. 14 at 46. 
However, during the 2012 PSI the Individual admitted that a blood test taken pursuant to her 
2007 DUI arrest indicated that the Individual had tested positive for marijuana and Xanax. Ex. 
13 at 24-26.  
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  2. The Associated Security Concerns 
 
Criterion L concerns conduct tending to show that the Individual was “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillingness to comply with rules and regulations can 
raise questions about an individual's reliability, trustworthiness and ability to protect classified 
information. Of special interest is any failure to provide truthful and candid answers during the 
security clearance process. See Adjudicative Guidelines, Guideline E, ¶¶ 15, 16(a); see also, e.g., 
Personnel Security Hearing, Case No. PSH-12-0053 (August 3, 2012). In light of the 
contradictory answers the Individual provided in the April 2011 QNSP, the OPM investigation, 
and the 2012 PSI, I find that the LSO properly invoked Criterion L. 
 
  3. Whether the Individual has mitigated the Criterion L Security   
    Concerns 
 
After reviewing all of the erroneous or contradictory answers described in the Notification 
Letter, I find that the answers appear to be a product of confusion or a lack of memory. Given 
this finding and the factual background surrounding the answers in question, I find that the  
inaccuracies were unintentional and do indicate a lack of honesty or reliability on the 
Individual’s part.  
 
At the hearing, the Individual testified that she did not initially disclose the 2007 DUI as an 
alcohol-related arrest during the 2012 PSI because, when she was arrested for DUI, an alcohol 
test taken pursuant to the arrest indicated that the Individual had no measurable alcohol content 
in her blood. Tr. at 26. Consequently, she did not initially associate the 2007 DUI arrest as an 
alcohol-related arrest during the 2012 PSI. Tr. at 27. 
 
With regard to the question asked during the 2012 PSI regarding whether she had been subjected 
to a “full” FST, the Individual testified that she was uncertain what comprised a “full” FST. 
Because of her uncertainty, the Individual was not trying to be dishonest in her answer regarding 
the “full” FST. Tr. at 28. The Individual also testified that she was not trying to mislead the OPM 
interviewer with her response to whether she had ever had a positive drug test. Tr. at 41-42. In 
her testimony, the Individual asserted that she thought that the OPM investigator’s question was 
referring to positive urine test for employment screening and that she had initially forgotten 
about the blood test taken in connection with her 2007 DUI arrest. Tr. at 40-41.  
 
The Individual also testified that her varying answers about her marijuana usage given during the 
OPM investigation, the 2012 PSI and the DOE Psychologist during her examination, were all 
mistakes. Tr. at 32. In each case, the Individual was “guesstimating” her answer. Tr. at 32. The 
Individual testified that she trying to be honest regarding her prior marijuana use but she could 
not remember the exact times and dates of her past marijuana use. Tr. at 32.  
 



- 8 - 
 

With regard to the Individual’s answer concerning the 2007 DUI arrest, I find that the 
Individual’s failure in the 2012 PSI to initially recall the 2007 DUI arrest as an alcohol-related 
offense was not an attempt to mislead the LSO. The Individual’s testimony regarding her answer 
in the 2012 PSI is persuasive in light of the fact that the Individual had no measurable blood 
alcohol content when tested after the arrest. Additionally, an examination of the April 2011 
QNSP, completed before the 2012 PSI, indicates that the Individual listed a 2008 DWI arrest on 
the form which I believe was meant to reference the 2007 DUI arrest.6 Ex. 12 at 23. 
Consequently, given these facts, I do not believe that the Individual’s erroneous answer 
regarding other alcohol-related arrests was dishonest or indicates a lack of reliability on the part 
of the Individual.  
 
As to her failing to admit that she underwent a “full” FST during the 2011 DUI arrest, I find the 
Individual’s testimony that she did not know what constituted a “full” FST convincing. Further, 
the Individual’s failure to recall this fact is supported by the fact that, at the time of the arrest, the 
Individual was significantly impaired by alcohol, as evidenced by her breath alcohol test results. 
I also find this answer to be related to an immaterial fact regarding the determination of the 
Individual’s fitness for a security clearance and, in itself, does not raise a significant security 
concern regarding the Individual’s honesty or reliability. 
 
I find that the Individual’s failure during the OPM investigation to reveal her positive drug test 
after the 2007 arrest was inadvertent and does not indicate a lack of honesty or reliability. The 
Individual’s testimony, that she did not associate the test after the 2007 DUI arrest to be a drug 
test, was convincing especially since the arrest centered on an alcohol-related charge and the 
subsequent test was negative for alcohol. Further, the Individual’s disclosure of her 2007 DUI 
arrest on the earlier April 2011 QNSP, adds additional support to my finding that the Individual’s 
erroneous answer was inadvertent and, as such, does not reflect on the Individual’s honesty or 
reliability.  
 
With regard to the varying answers given by the Individual regarding her prior marijuana usage, 
I am convinced by the Individual’s testimony that she had difficulty in remembering the exact 
details of her usage. The Individual’s last use of marijuana occurred approximately five years 
ago. Further, the discrepancies in the Individual’s accounts of her past marijuana usage are not so 
large that the Individual could have reasonably believed that her suitability to be granted a 
security clearance would have been materially increased by the answers she provided. Given the 
relatively small variation in the accounts, the time that had past since her last use of marijuana, 
and the fact that the Individual voluntarily admitted using marijuana in each interview and the 
April 2011 QNSP, I conclude that the Individual’s answers do not indicate a problem with 
honesty or reliability.  
 
Despite the above findings, the Individual’s unresolved alcohol problem implies security 
concerns relating to judgment and reliability. See supra. Consequently, I cannot find that the 
Individual has resolved the Criterion L concerns raised by the Notification Letter. See Personnel 

                                                            
6 My belief in this regard is supported by the fact that there is no evidence that the Individual was arrested in 2008 
and that, during her OPM interview, she gives the date of the 2007 DUI arrest as 2008. Ex. 14 at 45. Additionally, in 
the discussion of 2007 DUI arrest in the 2012 PSI, the Individual initially remembers that the arrest occurred in 
2008. Ex. 13 at 14. 
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Security Hearing, Case No. TSO-1079 (November 2, 2011) (an individual’s unresolved alcohol 
dependence prevents mitigation of Criterion L concerns). 
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criteria F, H and 
J of the Part 710 regulations. Further, I find that the Individual has not presented sufficient 
evidence to resolve the concerns raised by the Criteria H, J and L derogatory information. 
Therefore, I cannot conclude that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. § 710.7(a). Accordingly, I find that the DOE, at this time, should not restore 
the Individual’s access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: September 12, 2012  
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Hearing Officer Decision 

_______________ 
 
Steven L. Fine, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXX (hereinafter referred to as “the Individual”) to 
hold a security clearance under the Department of Energy’s (DOE) regulations set forth at 
10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.” As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I conclude 
that the Individual’s security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. § 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) stated that the Individual had been 
diagnosed by a psychologist with Alcohol-Related Disorder, Not Otherwise Specified (NOS) and 
that the Individual had engaged in certain behavior which brought into question his honesty, 
reliability, and trustworthiness.1  
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 

                                                 
1 See 10 C.F.R. § 710.8(h), (j), and (l) (Criterion H, J, and L, respectively). 
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of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on May 31, 2012.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, three friends/coworkers, three supervisors, his treating counselor (the Counselor), a 
DOE consultant Psychiatrist, and a DOE consultant psychologist (the DOE Psychologist).  See 
Transcript of Hearing, Case No. PSH-12-0068 (hereinafter cited as “Tr.”).  The LSO submitted 
12 exhibits, marked as Exhibits 1 through 12, while the Individual submitted four exhibits, 
marked as Exhibits A through D. 
 
II. FINDINGS OF FACT 
 
The Individual has a history of criminal conduct.  On March 8, 2001, a local court issued a 
Misdemeanor Warrant to the Individual for his failure to appear in court for a speeding ticket.  In 
a separate incident, the Individual was charged with Speeding and Not Having a Valid Driver’s 
License on May 16, 2002.  On November 23, 2002, he was arrested on a bench warrant for 
failing to appear in court to answer the charges arising from the May 16, 2002, incident.  On 
October 30, 2011, the Individual was arrested and charged with aggravated DWI and Careless 
Driving.  A Breathalyzer test administered to the Individual as result of this arrest indicated that 
his blood alcohol level was .22 percent. 
 
On November 17, 2011, the LSO conducted a Personnel Security Interview (PSI) of the 
Individual.2  During this interview, the Individual was asked about the circumstances resulting in 
his October 30, 2011, DWI arrest.   
           
At the request of the LSO, the DOE Psychologist evaluated the Individual on December 22, 
2011.  The DOE Psychologist reviewed selected portions of the Individual’s personnel security 
file, and interviewed the Individual.  After completing his evaluation of the Individual, the DOE 
Psychologist issued a report on December 31, 2011, in which he found that the Individual met 
the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth 
Edition-Text Revised (DSM-IV-TR) for “Alcohol-Related Disorder NOS.”3  Exhibit 4 at 6.  The 
DOE Psychologist further found the Individual’s Alcohol-Related Disorder NOS to be an illness 
or condition that causes, or may cause, a significant defect in the Individual’s judgment and 
reliability.  Id. at 7.   The DOE Psychologist opined that the Individual was neither reformed nor 
rehabilitated form his Alcohol-Related Disorder NOS, stating in pertinent part: 
 

[The Individual] should remain abstinent for a minimum of one year. He should 
participate in an intensive outpatient substance abuse program of at least six 
weeks duration. I also recommend that he actively participate in [Alcoholics 
Anonymous (AA)] for a minimum period of six-months. By active participation, I 
intend that he attend at least four meetings a week, obtain and use a sponsor and 
begin diligent study of the 12-steps. To not do these things will indicate that he is 
not taking his problem with alcohol seriously. 

                                                 
2  A copy of the transcript of the November 17, 2011, PSI appears in the record as Exhibit 11. 
   
3  A copy of this Report appears in the record as Exhibit 4.  
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Id. at 6.   
 
On March 27, 2012, the LSO conducted a second PSI of the Individual.4  During this March 27, 
2012, PSI, the Individual reported that a Human Reliability Program (HRP) Psychologist had 
placed him in a mandatory Employee Assistance Program (EAP) counseling program after his 
DWI.  Exhibit 10 at 50.5   
 
On February 5, 2012, the Individual was involved in a domestic disturbance.  He was arrested 
and charged with Aggravated Battery, Battery (Household Member), Abuse of a Child-
Intentional (No Death or Great Bodily Harm), Interference with Communications, Negligent Use 
of a Deadly Weapon (Unsafe Handling), and Tampering with Evidence (Highest Crime a Third 
Fourth or Indeterminate Degree Felony). 
 
A police report dated February 7, 2012, states that the Individual had engaged in a physical fight 
with his spouse,6 destroyed property, and pointed a rifle at his spouse.  Exhibit 9 at 5.  The 
Individual’s spouse stated that the Individual, in the presence of their two minor children, then 
aimed the rifle at his own chin and fired it.  Id.  According to his spouse, the bullet grazed his 
face.  Id. The police report indicates that the arresting officer observed that the Individual “had 
black and blue marks to his left check.”  Id.  The Individual told the officer that he had fallen 
down.  Id.  Both of the Individual’s in-laws, and both of the Individual’s daughters reported 
observing the Individual with a rifle during the domestic disturbance incident.  The Individual’s 
in-laws reported that the Individual had hit them when they tried to intercede.  Id.  Other than the 
five witnesses who stated that they had observed the Individual with a rifle, the police were 
unable to locate any evidence indicating that the Individual had discharged a rifle during the 
domestic disturbance incident.  Id.  Several days after the Incident, police were called back to the 
Individual’s home by his spouse, who showed the officers several spent casings and a recently 
patched bullet hole.  Id. at 7. 
 
During the Individual’s March 27, 2012, PSI, the Individual admitted that he had hit his spouse, 
cut her lip, and broke her cell phone.  Exhibit 10 at 21-22.  However, the Individual repeatedly 
denied that he had pointed a rifle at his spouse or at himself during the domestic disturbance.  Id. 
at 22, 28-29, 33, 57.  The Individual stated that he had sold all of his rifles before the domestic 
disturbance.  Id. at 22-23, 29.  The Individual also admitted striking his in-laws.  Id. at 27.  When 
the Individual was asked why his daughters would report to the police that they had observed a 
rifle, the Individual stated that the police had questioned his daughters on four occasions and that 
his daughters had reported observing a rifle during the last two occasions in which they were 

                                                 
4  A transcript of the March 27, 2012, PSI appears in the record as Exhibit 10. 
 
5  At the second PSI, the Individual related that he had attended two Alcoholics Anonymous (AA) meetings a week 
since approximately early March 2012, and had been seeing an EAP Counselor once a week since February 24, 
2012.  Exhibit 10 at 40, 43-44.  The Individual reported that he did not yet have a sponsor.  Id. at 48.  The Individual 
stated that a video that his EAP Counselor showed him convinced him that he has a problem with alcohol.  Id. at 52.  
He stated his last use of alcohol occurred in December 2011.  Id. at 71. 
 
6  The Individual and his spouse have subsequently separated. 
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questioned by police.  Id. at 29.  All charges against him resulting from the domestic disturbance 
were dismissed.  Id. at 36-37. The Individual denied that he had been using alcohol before or 
during the domestic disturbance.  Id. at 39.       
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  In rendering this opinion, I have considered the following factors: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§ § 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
A.  Criteria H and J 
 
On October 30, 2011, the Individual was arrested for aggravated DWI after a breathalyzer test 
indicated that his BAC was .22.  Subsequently, a DOE Psychologist diagnosed the Individual 
with Alcohol-Related Disorder NOS.  This information indicating that the Individual’s use of 
alcohol might be problematic raises security concerns about the Individual under Criterion J.  In 
addition, the Alcohol-Related Disorder NOS diagnosis raises security concerns under Criterion 
H.  Excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual's reliability and 
trustworthiness.  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines) at ¶ 21.   In the present 
case, an association exists between the Individual’s consumption of alcohol and his subsequent 
failure to exercise good judgment and to control his impulses, as evidenced by operation of a 
motor vehicle on public roads while in a state of extreme intoxication.   
 
I find that the Individual has not mitigated the security concerns raised by his Alcohol-Related 
Disorder NOS.  Although neither the HRP Psychologist7 nor the EAP Counselor diagnosed the 

                                                 
7  The HRP Psychologist did not testify at the hearing.  However, the Individual submitted a Psychological 
Evaluation Report authored by the HRP Psychologist, which appears in the Record as Exhibit B, and a letter 
authored by the HRP Psychologist, which appears in the Record as Exhibit D.  While the HRP Psychologist did not 
diagnose the Individual with a mental disease or disorder, she did require him to complete an alcohol awareness 
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Individual with an alcohol disorder, the Individual himself acknowledges that he has an alcohol 
problem and candidly admits that he needs treatment.  Tr. at 117-119.  Accordingly, the issue 
before me is whether the Individual’s self-acknowledged alcohol problem, which has been 
characterized by the DOE Psychologist as an Alcohol-Related Disorder NOS, has been 
sufficiently mitigated by rehabilitation or reformation.    
 
The Individual is taking action to address his alcohol disorder.  He convincingly testified that he 
has abstained from consuming alcohol since December 17, 2011.  Tr. at 118.  The Individual has 
obtained counseling, and has begun attending AA.8  The Individual has also obtained an AA 
sponsor and is working the AA Twelve-Step Program.  Id. at 119.  While these are important and 
necessary steps for the Individual, I was convinced by the DOE Psychologist’s testimony, as 
outlined below, that the Individual needs to both abstain from alcohol use for a longer period of 
time, continue his participation in AA and successfully complete alcohol treatment in order to 
resolve the doubts raised by his Alcohol-Related Disorder NOS. 
 
The EAP Counselor testified on the Individual’s behalf at the hearing.  The EAP Counselor 
began seeing the Individual as a result of a Fitness-for-Duty evaluation which, in turn, resulted 
from the Individual’s October 30, 2011, DWI.  Tr. at 16-17.  The EAP Counselor provided the 
Individual with Alcohol Awareness training from January 30, 2012, to July 2, 2012.  Id. at 17.  
He still sees the Individual on a periodic basis, primarily to counsel the Individual about issues 
concerning his estranged wife.  Id.   He noted that he never had any reason to doubt the accuracy 
of the information provided to him by the Individual.  Id. at 20.  The Individual is extremely 
cooperative and engaged in his counseling.  Id. at 23.  When asked about the Domestic 
Disturbance, the EAP Counselor opined that, with the Individual, “there is more of a problem-
solving, communication issue rather than overall anger management problem.”  Id. at 24.  The 
Individual has expressed remorse for the Domestic Disturbance.  Id.  The Individual recognizes 
the problems alcohol has caused for him.  Id. at 26.  The EAP Counselor testified that the 
Individual “has made significant progress” and classified his prognosis as “good.”  Id. at 24, 33.  
The EAP Counselor testified that, although he recommends that the Individual permanently 
abstain from using alcohol, he had not diagnosed the Individual with any mental or emotional 
diseases or disorders.  Id. at 50-51, 53.                 
 
At the hearing, the DOE Psychologist observed the testimony of each of the other witnesses 
before he testified.  The DOE Psychologist testified that he was concerned that the Individual’s 
alcohol consumption was more extensive than he admitted.  Tr. at 147-150.  The DOE 
Psychologist noted that the Individual’s blood alcohol level at the time of his arrest was .22, and 
that he had an elevated Gamma GT liver function level, which most often results from heavy 
alcohol consumption over time.  Id.  Noting that he had originally recommended that the 
Individual abstain from alcohol use for a year, the DOE Psychologist opined that the Individual 
needed to abstain from alcohol use for an additional six to eight month period, along with 
attending AA and receiving alcohol treatment, in order to establish reformation or rehabilitation.  

                                                                                                                                                             
program (conducted by the EAP Counselor).  Exhibit D at 2.  In addition, the HRP Psychologist required the 
Individual to participate in counseling for his “alcohol use and anger management.”  Exhibit B at 6. 
   
8 During his March 27, 2012, PSI, the Individual stated that he had begun attending AA meetings in approximately 
early March 2012.  Exhibit 10 at 43-44. 
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Id. at 153.  Accordingly, the DOE Psychologist testified that the Individual is neither reformed 
nor rehabilitated from his Alcohol-Related Disorder NOS.  Id. at 154.   
 
Based upon the Psychologist’s compelling testimony, I find that the Individual has not 
sufficiently mitigated the security concerns raised under either Criteria H and J. 
 
C. Criterion L   
 
The Individual’s four arrests constitute criminal conduct which raises security concerns under 
Criterion L.  “Conduct involving questionable judgment, lack of candor, dishonesty, or 
unwillingness to comply with rules and regulations can raise questions about an individual's 
reliability, trustworthiness and ability to protect classified information.”  Adjudicative Guidelines 
at ¶ 15.  “Criminal activity creates doubt about a person's judgment, reliability and 
trustworthiness.  By its very nature, it calls into question a person's ability or willingness to 
comply with laws, rules and regulations.”  Id. at ¶ 30. 
 
In the present case, the criminal conduct and behavior evidencing poor judgment, unreliability 
and dishonesty cited in the Notification Letter occurred as recently as February 5, 2012.  Not 
enough time has passed since his last criminal activity to consider these security concerns 
resolved by the passage of time.  Nor has the Individual met any of the mitigation criteria set 
forth in the Adjudicative Guidelines at ¶ 32.  Accordingly, I find that the security concerns raised 
under Criterion L by the Individual’s four arrests remain unresolved.    
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H, J, and L.  I 
find that unmitigated security concerns remain under each of these criteria.  Accordingly, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be restored at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 24, 2012 
 



*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
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_______________ 

Decision and Order 
_______________ 

Janet R. H. Fishman, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (the Individual) for access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1/   For the reasons set forth below, I conclude that the Individual’s access authorization 
should not be restored.   
 

I.  Procedural History 
 
The Individual is employed by a Department of Energy (DOE) contractor in a position that 
requires a DOE security clearance.  Based upon the receipt of derogatory information, the Local 
Security Office (LSO) called the Individual in for a Personnel Security Interview (PSI).  DOE 
Ex. 14.  After the PSI, the LSO informed the Individual that derogatory information created a 
substantial doubt concerning his eligibility for access authorization.   Notification Letter dated 
May 3, 2012; DOE Ex. 1; 10 C.F.R. § 710.8(l) (Criterion L).   
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access 
authorization.  The Individual requested a hearing on this matter, and I was appointed the 

                                                            
1/ An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will also be referred 
to in this Decision as a security clearance.   
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Hearing Officer.  I conducted a hearing within the required regulatory time frame.  At the 
hearing, the DOE introduced 16 exhibits into the record of this proceeding.  The Individual 
submitted 26 exhibits and presented the testimony of three witnesses, in addition to testifying 
himself.   
 

II.  Regulatory Standards 
 
Under Part 710, certain types of information raise concerns about whether an individual is 
eligible for access authorization.  In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature of the conduct at 
issue, how frequently it occurred, how recently it occurred, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing on the relevant security concerns.  
10 C.F.R. § 710.7(c).  The decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, both favorable and unfavorable.  
Id. § 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  Id. § 710.27(a).  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines). 
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  Id. § 710.27(d).  “Any doubt as 
to an individual’s access authorization eligibility shall be resolved in favor of the national 
security.” Id. See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly 
consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials.")  The regulations further instruct 
me to resolve any doubts concerning the individual’s eligibility for access authorization in favor 
of the national security.  10 C.F.R. § 710.7(a).   
 

III.  Findings of Fact and Analysis 
 

A.  Criterion L Concern 
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Criterion L applies where an individual has engaged in conduct casting doubt on whether he is 
“honest, reliable, and trustworthy.”  10 C.F.R. § 710.8(l); The Adjudicative Guidelines list 
criteria under Personal Conduct that support a Part 710 Criterion L Concern.  Adjudicative 
Guidelines ¶ 16(e) (personal conduct that creates a vulnerability to exploitation, manipulation, or 
duress).   In addition, the Adjudicative Guidelines list criteria under Financial Considerations 
that also support a Criterion L Concern.  Adjudicative Guidelines ¶ 19(a) (inability or 
unwillingness to satisfy debts).  Financial issues raise a Criterion L concern because they can 
indicate an unwillingness to follow rules and also brings into question whether an individual is 
honest, reliable, and trustworthy in his financial dealings.   
 
At the time of the Notification Letter, the Individual and his wife were in substantial debt to a 
number of lenders.  DOE Ex. 1 at 1-2.  Accordingly, I find that the LSO properly raised a 
security concern under Criterion L.   
 

B. Possible Mitigation of Criterion L Concerns 
 
The Adjudicative Guidelines list a number of conditions that the Individual could use to mitigate 
the concerns raised under Criterion L regarding his financial difficulties.  The conditions are: 
 

 (b) the conditions that resulted in the financial problem were largely beyond the 
person's control (e.g. loss of employment, a business downturn, unexpected 
medical emergency, or a death, divorce or separation), and the individual acted 
responsibly under the circumstances;  
(c) the person has received or is receiving counseling for the problem and/or there 
are clear indications that the problem is being resolved or is under control;  
(d) the individual initiated a good-faith effort to repay overdue creditors or 
otherwise resolve debts;  

 
Adjudicative Guidelines ¶ 20 (b), (c), (d).    
 
Security concerns arise in these types of cases where an individual has engaged in a pattern of 
financial irresponsibility.  Even in cases involving bankruptcy, the security concern arises not 
from the bankruptcy filing per se, but rather from the circumstances surrounding a person’s 
bankruptcy and his attendant financial problems.  See Personnel Security Hearing, Case No. 
VSO-0509 (2002); Personnel Security Hearing, Case No. VSO-0414 (2001), aff’d, OSA, 
(2001).2/  Once a pattern of financial irresponsibility has been established, it is the individual’s 
burden to demonstrate a new pattern of financial responsibility.  In prior cases involving 
financial irresponsibility, Hearings Officers have held that “[o]nce an individual has 
demonstrated a pattern of financial irresponsibility, he or she must demonstrate a new, sustained 
pattern of financial responsibility for a period of time that is sufficient to demonstrate that a 
recurrence of the past pattern is unlikely.” See Personnel Security Hearing, Case No. TSO-1078 

                                                            
2/ Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.   
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(2011); Personnel Security Hearing, Case No. TSO-0878 (2010); Personnel Security Hearing, 
Case No. TSO-0746 (2009); Personnel Security Hearing, Case No. TSO-0732 (2009). 
 
In addition to a substantial number of overdue debts, the Notification Letter raises the issue that 
during a November 2009 PSI, the Individual stated that he would contact his creditors for the 
delinquent accounts, which totaled $51,800 in October 2009, but his debts had increased three 
years later as of March 2012, when his current credit report showed debts of $75,889.  DOE Ex. 
1 at 2.  While some of this amount can be attributed to the new car that was purchased in 2011, 
there is an additional amount unaccounted for.  The Individual speculated at the hearing that the 
additional amount, over the amount of the car loan, must have been interest on the credit card 
accounts, which he consolidated in 2008.  As an example, he noted that the credit limit on one of 
the cards is $2,500, yet it showed a balance of over $4,000. 
 
Included in the debts referenced by the Notification Letter was an amount previously owed to his 
state for taxes, which was paid by garnishing his wages.  DOE Ex. 1.  The Individual and his 
wife explained that when they filed their taxes for tax year 2010, they owed a substantial amount 
to their state, which they could not afford to pay given their financial situation.  They were 
advised to pay a small amount and wait for a tax bill.  Tr. at 43.  Somehow, both the Individual 
and his wife missed the bill.  Tr. at 43.  They received a notice that their wages were being 
garnished.  Tr. at 43.  The tax bill is now paid in full.  Tr. at 43.   
 
The Individual and his wife testified that they believe a series of salary decreases led to their 
financial difficulties.  The Individual’s wife testified that between September 2005 and 
November 2008, she was employed sporadically and often only in a part-time position.  The wife 
testified that she was self-employed until September 2005, when her business ceased to exist.  
Tr. at 9-10.  She was unemployed for a couple of months and then found a part-time job in 
March 2006.  Tr. at 10.  She was laid off from that position in December 2007.  Tr. at 11, 21.  In 
February 2008, she got a part-time job in her current occupation and was hired on in a full-time 
position in November 2008.  Tr. at 12, 21.  The Individual testified that, in addition to his wife’s 
employment difficulties, in September 2008, his hours were substantially decreased, leading to a 
decrease in pay.  Tr. at 15, 40.  Also, because of his loss of security clearance, he moved to a 
different position, which also caused a decrease in pay.  Tr. at 40.  The Individual’s two 
co-workers, who are also friends, testified that the Individual is honest and reliable.  Tr. at 26, 
68.  Neither of them has seen him spend extravagantly.  Tr. at 26, 68.  The Individual’s co-
workers, both of whom have known him for over 10 years, attributed the Individual’s bankruptcy 
filing and difficulty with his finances to his loss of salary due to his job changes.  Tr. at 25, 67. 
 
The Individual and his wife testified that beginning in early 2008, they realized they were having 
financial difficulties.  Therefore, they consolidated their credit card debt in June 2008.  Tr. at 13, 
37.  The Individual and his wife testified that they have not used a credit card since June 2008.  
Tr. at 13, 37.  In March 2009, although they had not incurred any additional credit card debt, 
they again had trouble paying their bills.  Tr. at 13.  They did not testify as to what steps they 
took at that time to rectify the situation.   
 



- 5 - 
 

The Individual and his wife testified that they have been attempting to solve their financial 
situation for over two years.  They consulted an attorney about filing for bankruptcy in March 
2010.  Ind. Ex. X at 1; Tr. at 58.  The attorney submitted an affidavit stating that the couple 
consulted her in March 2010, at which time she told them to consult with her again after the loan 
modification on their existing residence was completed.  Ind. Ex. X at 1. According to the 
exhibits submitted by the Individual, the loan modification was completed in December 2010.  
Ind. Ex. W.  In July 2011, the Individual and his wife met with the bankruptcy attorney again.  
At that time, the loan modification was completed and she reviewed the “Means Test” 
calculations and determined that they did not qualify for Chapter 7 bankruptcy.  Ind. Ex. X at 1.  
At the July 2011 meeting, the Individual and his wife informed the attorney that they wanted to 
purchase a new car because their car had high mileage and their child would be driving in the 
near future.  Ind. Ex. X at 2.  The attorney advised them that such a purchase seemed reasonable 
to her and that it would be easier to make the purchase prior to filing bankruptcy, rather than 
after the bankruptcy discharge.  Ind. Ex. X at 2.  When the Individual and his wife purchased the 
new car in late summer 2011, they signed a reaffirmation agreement, stating that they would not 
put the new car loan into bankruptcy, should they decide to file.  Ind. Ex. X at 2.  When the 
Individual and his wife next met with the attorney in April 2012, they informed her that they 
would be willing to include their family residence in the bankruptcy because their debt had 
become overwhelming.  Ind. Ex. X at 2.  They signed and filed a Chapter 7 bankruptcy petition 
on May 17, 2012.  Ind. Ex. X at 2.   The bankruptcy was discharged on August 22, 2012.  Ind. 
Ex. Z at 1.   
 
The Individual and his wife stated that in an attempt to correct their finances, they are living 
within a budget.  Tr. at 33.  They only purchase items they need for themselves or their children.  
Tr. at 33.  They last made a payment on their house in January 2012.  Tr. at 36.  They have not 
used a credit card since June 2008.  Tr. at 37.  They will save $200 in fuel costs when they move 
out of their house and closer to work.  Tr. at 51.  They know that they can only afford $1,500 in 
rent.  Tr. at 51.  Their older vehicle will be paid off in four months.  Tr. at 53.   
 
I find that the Individual has not mitigated the concern raised under Criterion L.  The Individual 
has a pattern of financial irresponsibility dating back prior to 2008, a period of over four years.  
He testified that he consolidated his credit card debt in June 2008 and stopped using credit cards 
at that time.  When that did not solve the situation because of his and his wife’s salary decreases, 
he consulted an attorney about filing for bankruptcy.  He followed his attorney’s advice 
regarding the bankruptcy filing, but without any apparent urgency.  The Individual and his wife 
first consulted with an attorney in March 2010 but were told to wait until their mortgage loan 
modification was completed.  The loan modification was completed in December 2010, over 
nine months after first consulting with the attorney.  After the loan modification was completed, 
they did not consult with the attorney again until July 2011, over six months after the loan 
modification was completed.  Ind. Ex. W; Ind. Ex. X.  In addition, although on the advice of 
counsel but while still heavily in debt, they purchased a new vehicle.  I find that this does not 
show a sustained pattern of financial responsibility.  In addition, I am concerned that they are not 
living within their budget.  The Individual stated that they can afford $1,500 in rent payments 
going forward.  Tr. at 51.  They have not paid their mortgage since January 2012, a period of six 
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months.  Yet, he testified that they have only $5,000 in savings.  To extrapolate, six of months of 
$1,500 rent payments would lead to $9,000 in savings, not $5,000.   
 
But most importantly, as stated above, after a showing of a pattern of financial irresponsibility, 
our case law requires an individual to demonstrate a sustained pattern of financial responsibility 
to mitigate a concern raised under Criterion L for financial irregularities.  See Personnel Security 
Hearing, Case No. TSO-1078 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010); 
Personnel Security Hearing, Case No. TSO-0746 (2009); Personnel Security Hearing, Case No. 
TSO-0732 (2009).  The Individual has not yet established a sustained pattern of financial 
stability.  The bankruptcy was filed on May 17, 2012, after he received the Notification Letter, 
and discharged on August 22, 2012.  Ind. Ex. Z.  As of the time of the hearing, the Individual 
was not yet living within a budget.  He was not paying either a mortgage or rent, a substantial 
payment for most individuals.  His savings do not reflect that he and his wife have been saving 
an amount equivalent to their projected rent payment.  I find that as of the time of the hearing, 
the Individual had not shown a sustained pattern of financial stability.  Therefore, I find that the 
Individual has not mitigated the Criterion L security concern. 
 

IV.  Conclusion 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence that 
raised doubts regarding the Individual’s eligibility for a security clearance under Criterion L of 
the Part 710 regulations.  I also find that the Individual has not presented sufficient information 
to resolve those concerns.  Therefore, I cannot conclude that restoring the Individual’s access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).  Consequently, it is my decision 
that the Individual’s access authorization should not be restored at this time.  The parties may 
seek review of this decision by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 
 
 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  August 30, 2012 



 

 

* The original of this document contains information which is subject to withholding from 
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Hearing Officer Decision 

_______________ 
 
Steven L. Fine, Hearing Officer: 
 
This Decision concerns the eligibility of XXX XXXXXXX (hereinafter referred to as "the 
Individual") to maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s 
security clearance should not be restored. 
 
I.  BACKGROUND 
 
In 2008, the DOE granted the Individual a security clearance after he resolved derogatory 
information concerning his three extramarital affairs, and provided assurances that a civil lawsuit 
that was pending against him at the time was frivolous and devoid of merit.       
 
In early 2012, the Individual informed a Local Security Office (LSO) that criminal charges had 
been filed against him for “Computer Crime and Grand Theft.”  DOE Exhibit 2 at 24-25.  The 
LSO conducted a Personnel Security Interview (PSI) of the Individual on March 14, 2012, to 
discuss these charges. At that time, the Individual revealed that a trial had been conducted in the 
civil lawsuit and that a jury had awarded a $2.1 million judgment against him and two other 
defendants, for Breach of Fiduciary Duty, violation of a state Trade Secrets Act, and Civil 
Conspiracy.   
   
Unable to resolve the security concerns relating to the civil lawsuit judgment or the criminal 
charges, the LSO initiated administrative review proceedings by issuing a letter (Notification 
Letter) advising the Individual that it possessed reliable information that created a substantial 
doubt regarding his eligibility to hold a security clearance.  In the Notification Letter, the LSO 
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set forth the derogatory information at issue and advised that the derogatory information fell 
within the purview of potentially disqualifying criteria set forth in the security regulations at 
10 C.F.R. § 710.8, subsection (l).1  
 
The Notification Letter informed the Individual that he was entitled to a Hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access 
authorization.  The Individual requested a Hearing, and the LSO forwarded his request to the 
Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing 
Officer in this matter on June 11, 2012.   
 
At the Hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, four colleagues, his supervisor, his clergyperson, and a DOE Personnel Security 
Specialist.  See Transcript of Hearing, Case No. PSH-12-0071 (hereinafter cited as “Tr.”).  The 
LSO submitted six exhibits, marked as DOE Exhibits 1 through 6, and the Individual submitted 
17 exhibits, marked as Individual’s Exhibits 1 through 17. 
 
II. STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this decision: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
 

                                                 
1  Specifically, the Notification Letter alleges that the Individual has:  
 

Engaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.   

 
10 C.F. R. § 710.8(l) 
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III. FINDINGS OF FACT  
 
The facts in this case are complicated.  Where appropriate, I rely on findings rendered in judicial 
proceedings as the foundation for my findings of fact.  
 
Between 2000 and 2007, the Individual worked as a member of Employer A’s management 
team.  Employer A experienced a change in ownership, and the Individual found himself 
working for Employer A’s new owner (Owner A) with whom he had a strained relationship.  Tr. 
at 115.  A firm from a neighboring state, Employer B, sought to open a new facility in Employer 
A’s state and compete with Employer A.  On August 3, 2007, the Individual, along with two 
other management level employees of Employer A (Manager #1 and Manager #2) met with 
Employer B’s Chief Executive Officer (CEO) and Chief Financial Officer (CFO), and began 
discussions which ultimately resulted in their accepting offers of employment with Employer B.  
DOE Exhibit 6 at 9; Individual’s Exhibit 1 at 3-4.  The Individual terminated his employment at 
Employer A on September 21, 2007, and then began working for Employer B.  DOE Exhibit 6 at 
3.    
 
The External Hard Drive 
 
One to two weeks before he left Employer A, the Individual backed up the contents of a laptop 
computer (the Laptop), owned by Employer A, onto a portable external hard drive that he had 
purchased.  DOE Exhibit 2 at 8-9, 16-17; Tr. at 117.  At approximately the same time, Manager 
#1 also copied the contents of his Employer A-owned computer to another external hard drive.2    
In his court testimony, the Individual admitted that he knew that the external hard drive 
contained Employer A’s information, including quality manuals, vendor information, customer 
information, when he took it.3  DOE Exhibit 3 at 248, 264.  However, the Individual denied 
knowing whether the information he took was confidential or proprietary.  Id. at 248-249. 
 
When he left Employer A to work at Employer B, the Individual brought the external hard drive 
home.  DOE Exhibit 2 at 15; Tr. at 117.  After the civil suit was filed against the Individual, 
Manager #1, and Employer B, Employer B’s Human Resource Department informed the 
Individual and Manager #1 that the external hard drives were subject to a discovery request filed 
by the plaintiff, Employer A, and directed them to turn the external hard drives over to legal 
counsel representing the three defendants.  Individual’s Exhibit 1 at 5.  The Individual provided 
the legal counsel with the external hard drive.  DOE Exhibit 3 at 267, Tr. at 117, 128-131.   

                                                 
2 At the civil trial, Manager #1 testified that he had informed the Individual of his intention to download the 
information on the hard drive of the computer issued to him by Employer A to an external hard drive.  DOE Exhibit 
2 at 13.  The Individual testified, at the civil trial, that he recalled hearing Manager #1’s testimony that they had 
discussed downloading information from Employer A’s computers, before Manager #1 downloaded information 
from Employer A’s computer to an external hard drive.  The Individual, however, did not recall that conversation.  
DOE Exhibit 3 at 243-244.  The jury’s finding that he was part of a civil conspiracy was apparently based upon this 
conversation.  DOE Exhibit 2 at 13. 
 
3 The trial court described the information copied to the external hard drives as: “(1) [Employer A’s] customer lists; 
(2) [Employer A’s] jobs; (3) information regarding how [Employer A] estimates and prices its jobs, including 
[Employer A’s] costs and mark-up; (4) [Employer A’s] vendors; (5) [Employer A’s] Quality Assurance Program; 
and (6) customers and customer contact information.”  Individual’s Exhibit 1 at 5. 
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The August 20, 2012, Email 
 
On August 20, 2007, while he was employed by Employer A, the Individual wrote an email to 
Employer B’s CEO, which he also circulated to Manager #1, Manager #2, and Employer B’s 
CFO.  DOE Exhibit 2 at 18.  In this email, the Individual states, in pertinent part:   
 

Attached is a brief listing of personnel and salaries from the [XXX] Department. 
My hopes would be to aquire [sic] each of these individuals as soon as the 
decision is made to move ahead. I am in complete agreement with [Manager #2] 
and [Manager #1] in respect to making this happen as quickly and smoothly as 
possible for all parties involved.  I look forward to our next meeting and 
discussions.  I have also begun some searching for a possible location and will 
update you with what we find. 

 
Individual’s Exhibit 3 at 1.  The Individual did not provide specific names of employees, but 
instead, provided position descriptions, salary ranges, and skill descriptions, that mirrored 
employees at Employer A.  Id. at 2.  During his testimony before the trial court during the civil 
action, the Individual admitted that the email list described specific employees of Employer A 
that he sought to hire at Employer B.  DOE Exhibit 3 at 275-280.  At the Hearing however, the 
Individual described this list as a “wish list” of positions he wished to create once he joined 
Employer B, rather than a list of specific individuals that he sought to hire, and testified that 
these salary ranges came from his experience at Employer A and from his research at 
“Salary.com.”  Tr. at 142.            
 
The Non-Disclosure Agreement  
 
The State Court with jurisdiction over the civil lawsuit at issue in the present decision (the State 
Court) held, in deciding interlocutory motions, that the Individual “had a nondisclosure 
agreement with [Employer A] whereby he promised not to disclose [Employer A’s] confidential 
information to any person, and that he would surrender to [Employer A] ‘all papers and records 
of any kind’ related to the business and affairs of [Employer A] or any of [Employer A’s] 
customers upon termination of his employment.”  Individual’s Exhibit 1 at 2-3.  However, the 
State Court further found that this non-disclosure agreement was not enforceable under the 
applicable state law.  Individual’s Exhibit 1 at 13. 
 
The State Court held a civil trial in December 2011, in which a jury found in favor of Employer 
A and assessed damages of 2.1 million dollars against the Individual, Manager #1, and Employer 
B.  DOE Exhibit 2 at 4; DOE Exhibit 4 at 19.  The jury found the Individual liable for Breach of 
a State Trade Secrets Act, Civil Conspiracy, and Breach of Fiduciary Duty.  DOE Exhibit 2 at 5.     
 
During his March 14, 2012, PSI, the Individual reported that criminal charges had been filed 
against him for “Computer Crime and Grand Theft.”  DOE Exhibit 2 at 24-25.  The Individual 
claimed that he did not know that his actions might be illegal and expressed his intent to contest 
the criminal charges.  Id. at 32-34.  Nevertheless, the Individual stated that he still thought that 
copying the information on the laptop and taking that information when he went to work for a 
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competitor was “very wise.”4  Id. at 14.  The Individual denied that he had taken the information 
for the benefit of Employer B, or in order to harm Employer A.  Id. at 14, 45.  The criminal 
charges were eventually dismissed, without prejudice.  Tr. at 146-147, 166-167.  
 
IV. DEROGATORY INFORMATION AND SECURITY CONCERNS 
 
The record shows that the Individual, violated his previous employer’s rules and regulations, by 
copying the contents of his employer’s hard drive, which included proprietary and confidential 
information, to his own external hard drive.5  These actions demonstrate that the Individual 
misappropriated that information.  The record also shows that a civil court has found that, while 
he was employed by Employer A, the Individual supplied Employer B with proprietary and 
confidential information meant to facilitate Employer B’s hiring away of key employees from 
Employer A.     
 
“Untrustworthy or unreliable behavior to include breach of client confidentiality, release of 
proprietary information, unauthorized release of sensitive corporate or other government 
protected information” are among those “Conditions that could raise a security concern and may 
be disqualifying.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines) Guideline E at ¶ 15, 
¶16(d)(1).  Moreover, the facts cited above show that the Individual has engaged in conduct 
involving questionable judgment, lack of candor, dishonesty, or unwillingness to comply with 
rules and regulations, which raise questions concerning the Individual’s reliability, 
trustworthiness and ability to protect classified information.  Adjudicative Guideline E at ¶ 15.  
 
Noncompliance with rules, procedures, guidelines or regulations pertaining to information 
technology systems may raise security concerns about an individual's reliability and 
trustworthiness, calling into question the willingness or ability to properly protect sensitive 
systems, networks, and information. Information Technology Systems include all related 
computer hardware, software, firmware, and data used for the communication, transmission, 
processing, manipulation, storage, or protection of information.  Adjudicative Guideline M at 
¶ 39.  Guideline M further provides that “introduction, removal, or duplication of hardware, 
firmware, software, or media to or from any information technology system without 
authorization, when prohibited by rules, procedures, guidelines or regulations” are among those 
“Conditions that could raise a security concern and may be disqualifying.”  Adjudicative 
Guideline M at ¶ 40(f).       
 

                                                 
4  At the Hearing the Individual testified: “Having hindsight now and seeing how it can be perceived and the 
perception, I would do things differently of course. And especially with my knowledge of how the DOE looks at 
these kind of things and how it can be perceived as almost criminal.  I mean, I was charged criminally for this stuff. 
I definitely would do it differently.”  Tr. at 139. 
  
5 Under the circumstances of the present case, I find that the alleged security concerns arising from the Individual’s 
three extra-marital affairs do not raise significant security concerns.  The Individual has testified that these affairs 
occurred during a period in which he and his wife had planned to divorce and he thought that his marriage was 
ending.  Tr. at 175-176.  Moreover, his wife is now aware of these three affairs, he is therefore not at risk for 
extortion or coercion as a result of these affairs.  Tr. at 148-149. 
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V. ANALYSIS 
 
The Individual, attempting to establish mitigation of the security concerns raised by derogatory 
information discussed above, has raised a number of arguments.  After careful consideration of 
each of these arguments and the record, I find that the Individual has not sufficiently mitigated 
the security concerns raised under Guidelines E or M, or Criterion L.    

First, the Individual argues that he copied the information at issue because he was afraid that 
Owner A would accuse him of deleting files.  I am convinced that the Individual’s motivation for 
copying the contents of Employer A’s laptop’s hard drive onto his external hard drive was self-
protection.  There is no evidence in the record showing that the Individual intended to provide 
Employer B with the information he uploaded into his external hard drive.  Nor is there any 
evidence in the record that Employer B accessed or otherwise used the information in the 
external hard drive.  While both factors provide some mitigation of the severity of the security 
concerns raised by the Individual’s actions, the Individual’s decision to copy the contents of the 
laptop onto his personal external hard drive nevertheless demonstrated a serious deficiency of 
judgment, reliability, and loyalty.      

Second, the Individual argues that there is no evidence in the record that Employer B has 
accessed or used any of the information stored on the hard drive. Regardless, the Individual 
should not have misappropriated the information stored on the hard drive.     

Third, the Individual argues that the State Court found that the non-disclosure agreement that the 
Individual signed was unenforceable.  However, the fact that the non-disclosure agreement was 
not enforceable under law does not fully mitigate the security concerns raised by the Individual’s 
decision to violate a written commitment that he made to his employer.  See Adjudicative 
Guidelines ¶ 16(f).   

Fourth, the Individual now claims that none of the information on the hard drive was confidential 
or proprietary.  This claim is contradicted by the findings of the State Court, as well as the 
Individual’s own description of the contents of the external hard drive, as discussed above in the 
Findings of Fact section.  

Fifth, the Individual notes that the State Court jury verdict is under appeal, and contends that this 
Appeal is likely to succeed because “there are serious questions about whether [Employer A] can 
sustain its damage theory on appeal.”  Tr. at 308.  I am unwilling and unable to speculate about 
the eventual outcome of this appeal.   

Sixth, the Individual notes that a number of people have testified to his good character and 
honesty.  While this testimony is a positive factor, it alone cannot mitigate the security concerns 
discussed at length above.    

Seventh, I find that the Individual’s claims that he had no intent to harm Employer A are not 
fully credible in light of the Individual’s comments concerning Owner A.  During his PSIs and 
his testimony at the Hearing, he made a number of strong allegations about Owner A (including 
accusing Owner A of blackmailing two former owners and insinuating that Owner A was under 
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investigation by the Federal Bureau of Investigation).  Tr. at 121-125.  More importantly, even if 
I were to find the Individual’s contention that he did not intend to harm Employer A credible, it 
would not provide any mitigation of the security concerns at issue. 

Finally, the Individual correctly notes that five years have passed since the behaviors which 
raised the security concerns at issue occurred.  He claims that he is now a better, changed person.  
I am not convinced.  During the present proceeding, the Individual has consistently failed to 
acknowledge the magnitude of his lapses in judgment or express regret for his actions, other than 
to admit that they have caused him inconvenience.  For example, when the Individual was first 
asked by the LSO to discuss and explain the civil law suit, he assured the interviewer that the suit 
was frivolous.  As recently as the March 14, 2012, PSI, he described his decision to download 
the contents of Employer A’s laptop computer to his external hard drive as “very wise.”  DOE 
Exhibit 2 at 14.  Throughout this proceeding, he attempted to shift the blame for his actions onto 
Owner A, without recognizing that any of his own actions were highly improper.      

As for his provision of confidential or proprietary information concerning employee salaries and 
qualifications to Employer B, in the August 20, 2007, email, the Individual asserts: (1) the 
information he provided was not proprietary or confidential, and (2) he was not attempting to 
provide information about specific individuals in order to allow them to be hired away from 
Employer A by Employer B, but rather was estimating the  expected costs for Employer B to 
expand its Quality Assurance program by adding additional employees with specific 
qualifications.  However, the Individual’s civil trial testimony and the plain language of the 
email itself both contradict these assertions.        

Based on all the foregoing, I find that the security concerns under Criterion L raised by the 
Individual’s personal conduct remain unresolved. 

V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has not resolved the security concerns raised under Criterion L.  Therefore, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I find 
that the Individual’s security clearance should not be restored.  The Individual may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 22, 2012 
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (“the Individual”) to 
possess a Department of Energy (DOE) access authorization.1 For the reasons detailed below, I 
find that the Individual’s suspended access authorization should be restored.  
 
I. BACKGROUND 
 
The Individual is a contractor employee at a DOE facility who has possessed a security clearance 
since 2007. Exhibit (Ex.) 4 at 15. In February 2012, as part of a reinvestigation, the Individual 
completed a Questionnaire for National Security Positions (2012 QNSP). Ex. 4. In the 2012 
QNSP, the Individual admitted that he had previously used marijuana, a fact that he had not 
revealed to the Local Security Office (LSO) in an earlier QNSP completed in 2007 (2007 
QNSP). Ex. 4 at 13. Consequently, in April 2012, the LSO conducted a personnel security 
interview (2012 PSI) with the Individual. Ex. 6.  
 
The 2012 PSI did not resolve the concerns raised by the Individual’s prior use of marijuana or 
his failure to report that use in the 2007 QNSP. Additionally, the 2012 PSI revealed the fact that, 
in 2008, the Individual, while possessing a security clearance, had taken an anti-anxiety 
medication prescribed for his mother. The Individual had not reported that fact on the 2012 
QNSP. As a result, the LSO informed the Individual, in a May 2012 notification letter 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
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(Notification Letter), that derogatory information existed under 10 C.F.R. § 710.8 that created a 
substantial doubt as to his eligibility to retain a security clearance. Ex. 1. The Notification Letter 
also informed the Individual that his security clearance was suspended and he was entitled to a 
hearing before a Hearing Officer in order to resolve the security concerns. Id.  

The Individual requested a hearing on this matter. At the hearing, the DOE counsel introduced 
six exhibits into the record (Exs. 1-6). The Individual presented his own testimony, as well as the 
testimony of his mother (Mother), his wife (Wife) a high school basketball coach (Coach), and 
the Manager of the program where he is currently employed (Manager). See Transcript of 
Hearing, Case No. PSH-12-0072 (hereinafter cited as “Tr.”). The Individual submitted three 
exhibits (Exs. A-C). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.” The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility. 
10 C.F.R. § 710.10(a). Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable. 10 C.F.R. 
§ 710.7(a). In order to reach a favorable decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). “Any 
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id; see generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (Egan) 
(the “clearly consistent with the interests of national security” test indicates that “security 
clearance determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
 A. Factual Findings 
 
The underlying facts are not disputed. During the period between December 2005 and May 2006, 
the Individual, while attending college, smoked marijuana on approximately five to ten 
occasions. Ex. 4 at 14; Ex. 6 at 14-17. 
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In June 2007, pursuant to his employment as a student intern at an DOE facility, his employer 
requested that he be granted a security clearance. Ex. 4 at 15. In completing the 2007 QNSP, the 
Individual reported that he had not used illegal drugs since the age of 16.2 Ex. 5 at 23. 
 
During his 2012 reinvestigation, the Individual completed the 2012 QNSP, where he disclosed 
that he had used marijuana on approximately five to ten occasions during a period from 
December 2005 through May 2006. Ex. 4 at 13-14. The Individual answered “no” to the question 
in the 2012 QNSP which asked if the Individual had either illegally used any “controlled 
substances” or “intentionally engaged in the misuse of prescription drugs, regardless of whether 
or not the drugs were prescribed for you or someone else.” Ex. 4 at 13-14. 
 
The Individual, during the 2012 PSI, confirmed his reported marijuana usage and further stated 
that he had used a half tablet of his Mother’s prescribed anti-anxiety medication on two 
occasions during December 2007 or January 2008 while he was employed at the DOE facility 
and possessed a security clearance. After the 2012 PSI interviewer explained the DOE’s 
concerns and policy regarding non-prescribed prescription drug use, the Individual recognized 
that his use of his Mother’s prescription medication violated DOE’s and his employer’s policies 
regarding drug use. Ex. 6 at 44-45. With regard to his negative answer in the 2007 QNSP 
regarding involvement with illegal drugs, the Individual disclosed that he was “probably fearful 
of disclosing that fact” and admitted that he had falsified his answer regarding illegal drugs in the 
2007 QNSP. Ex. 6 at 37.  
 
  1. The Associated Security Concerns 
 
The Notification Letter stated that the LSO was in possession of derogatory information 
regarding the Individual pursuant to 10 C.F.R. § 710(f), (k), and (l) (Criterion F, K and L, 
respectively). Criterion F pertains to deliberate false statements or misrepresentations by an 
individual during the course of an official inquiry regarding the individual’s eligibility for access 
authorization, including responses during personnel security interviews or on security 
questionnaires. Such statements raise serious doubts regarding an individual’s honesty, 
reliability, and trustworthiness. 10 C.F.R. § 710.8(f). The DOE security program is based on 
trust, and when a security clearance holder breaches that trust, it is difficult to determine to what 
extent that individual can be trusted again in the future. See Adjudicative Guidelines, Guideline 
E, ¶ 15; see also, e.g., Personnel Security Hearing, Case No. TSO-0727 (2009).3 In light of the 
fact that the Individual failed to reveal his use of marijuana in the 2007 QNSP and his improper 
use of his Mother’s prescription anti-anxiety medication in the 2012 QNSP, I find that the LSO 
had sufficient grounds to invoke Criterion F in this matter. 
 

                                                            
2 The Individual actually completed an Electronic Questionnaires for Investigations Processing, an electronic 
version of the Questionnaire for National Security Positions (QNSP). In this Decision, I will refer to the e-QIP as a 
QNSP.  
 
3 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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Criterion K relates to information indicating that an individual has used an illegal drug, such as 
marijuana, or improperly used a prescription medication. The use of an illegal drug or a non-
prescribed prescription medication raises questions about an individual’s reliability and 
trustworthiness, both because it may impair judgment and because it raises questions about a 
person’s ability or willingness to comply with laws, rules and regulations. See e.g., Personnel 
Security Decision, Case No. TSO-0658 (2008).  Given the Individual’s admission in the 2012 
PSI that he used marijuana and his Mother’s prescribed anti-anxiety medication, I find that the 
LSO was justified to invoke Criterion K with regard to the Individual. 
 
Criterion L refers to conduct tending to show that an individual was “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillingness to comply with rules and regulations can 
raise questions about an individual's reliability, trustworthiness and ability to protect classified 
information. See Adjudicative Guidelines, Guideline E, ¶¶ 15, 16(a); see also, e.g., Personnel 
Security Hearing, Case No. PSH-12-0053 (August 3, 2012). In light of the Individual’s 
admission in the 2012 PSI that he had used his mother’s prescription anti-anxiety medication 
while possessing a security clearance, I find that the LSO properly invoked Criterion L. 
 
 B. Whether the Individual has mitigated the Security Concerns 
 
  1. Hearing Testimony 
 
At the hearing, the Individual presented witnesses to establish that his youth and immaturity at 
the time of the 2007 QNSP, the relatively isolated nature of his illegal and prescription drug use, 
and the subsequent maturing of his character, mitigate the security concerns raised by the 
derogatory information described above. The relevant testimony regarding mitigation is 
summarized below. 
 
The Individual testified that his use of marijuana occurred at age 18 during his freshman year in 
college, 2005. Tr. at 77; see Ex. 5 at 26. The Individual did not enjoy his use of marijuana and 
only used marijuana in social situations. Tr. at 77. The Individual believed his use was motivated 
by peer pressure. Tr. at 77-78. When the Individual began to date his future wife and his circle of 
acquaintances changed, he decided to stop using marijuana. Tr. at 78.4 In 2007, the Individual 
was hired as a student intern by his current employer and submitted the 2007 QNSP. Tr. at 81. In 
answering “no” to the question about illegal drug use, the Individual believed that he was 
“affirming that [he] wasn’t a drug user.” Tr. at 81. Further, the Individual failed to realize the 
“gravity” of providing an untruthful answer. Tr. at 82. However, the Individual was unable to 
precisely remember why he answered “no” to the illegal drug question but he affirmed that he 
took full responsibility for his actions regarding the failure to provide accurate answers in the 
2007 QNSP. Tr. at 82-83.   
 

                                                            
4 The Individual has submitted a copy of the results of random drug tests he has been subject to while employed at 
the facility. Ex. A. All these tests were negative for illegal drugs. 
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The Individual testified that, at the time he completed the 2012 QNSP, he had matured 
considerably and now understood the importance of holding a security clearance and why DOE 
asked individuals about past drug use. Tr. at 82-83. He realized that it was important that security 
clearance holders were honest, reliable and trustworthy. Tr. at 83. Consequently, the Individual 
was determined to provide an accurate answer in the 2012 QNSP regarding his past marijuana 
usage. Tr. at 84. 
 
As to his use of his Mother’s anti-anxiety medication, the Individual testified that his mother 
gave him two prescription anti-anxiety tablets when he was suffering from a panic attack. Tr. at 
88. He did not realize that his use of this medication was a violation of DOE policy until the 
policy was explained to him during the 2012 PSI. Tr. at 85-86. To substantiate his account of the 
panic attack, the Individual has submitted an contemporaneous assessment performed by a 
psychologist at the facility. Ex. B. The assessment diagnosed the Individual as suffering from 
“Adjustment Disorder With Anxiety, Rule Out Panic Disorder vs. Generalized Anxiety 
Disorder.” Ex. B at 2. He also submitted medical records detailing his visits to a clinic to receive 
treatment for his anxiety disorder. Ex. B at 4. The physician prescribed anti-anxiety medication 
for the Individual. Ex. B at 5. The Individual also submitted an exhibit documenting his visits 
with a psychologist to deal with his anxiety problems. Ex. C. 
 
The Individual testified that he has been tremendously humbled by the administrative review 
process. Tr. at 86. The Individual believes that he has matured greatly since the period of 
marijuana use. Tr. at 87. Given the life changes he has experienced, including his marriage and 
his greater responsibilities at work, the Individual believes that he is a different person than the 
person who failed to report his illegal drug use in 2007. Tr. at 87. 
 
The Individual’s Mother testified that sometime around 2006 she gave the Individual two of her 
prescription anti-anxiety tablets after she received a call from her daughter informing her that the 
Individual was having a panic attack in a local restaurant.5 Tr. at 52, 60. The Individual’s Mother 
testified that the Individual experienced periods of high anxiety when he was growing up and,  
given her own anxiety disorder, believed that the Individual was having a panic attack at the 
restaurant. Tr. at 53. When she provided the tablets to the Individual, she did not believe that it 
was against the law. Tr. at 54. Further, the Individual’s Mother testified that if she or the 
Individual had known that providing or using the anti-anxiety drugs were illegal, neither would 
have used or transferred the medication. Tr. at 54-55. During the time of the Individual’s panic 
attack, the Individual’s Mother advised the Individual to seek professional help for his anxiety 
disorder. Tr. at 54.  
 
The Individual’s Mother testified that she was very proud of the Individual. Tr. at 57. She 
believes that the Individual knows he made a poor choice in not disclosing his marijuana use. Tr. 
at 57. She also testified as to her belief that the Individual is a responsible person and has been a 
good man. Tr. at 57, 62.  
 
The Individual’s Wife testified that she met the Individual in 2006. Tr. at 64. She testified that 
she has a general dislike of marijuana and never had any indication that the Individual had ever 

                                                            
5 The contemporary medical records submitted by the Individual indicate that the panic attack occurred around the 
first week of January 2008. Ex. B at 1. 
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used marijuana. Tr. at 64. She discovered later that the Individual had used marijuana before they 
met. Tr. at 64. The Individual’s Wife and the Individual were both hired by the contractor at the 
DOE facility as student interns in 2007 after high school. Tr. at 65. They both were given a great 
deal of paperwork to complete when they were hired and the Individual’s Wife believes neither 
of them had an appreciation of how their answers on the QNSP could affect them in the future. 
Tr. at 66-67. 
 
The Individual’s Wife also testified that she and the Individual, since 2007, have grown into 
adults together and are now financially independent. Tr. at 67. The Individual’s Wife testified 
that, overall, the Individual is very “strait edged” and always seeks to obey the rules. Tr. at 69. 
She believes that Individual’s current maturity is demonstrated by his determination to reveal his 
use of marijuana in the 2012 QNSP. Tr. at 67. She also testified that the Individual now is fully 
aware of what it means to possess a security clearance and the absolute importance of answering 
questions with absolute accuracy. Tr. at 67.  
 
The Individual’s Wife was present during the Individual’s panic attack which led to his use of his 
Mother’s prescription anti-anxiety medication. Tr. at 69. At that time, she and the Individual’s 
Mother were very concerned about the Individual since he was physically affected by anxiety. 
Tr. at 69-70. She only observed the Individual initially take one-half of a tablet of the anti-
anxiety medication because the Individual did not want to “over do” taking the medication. Tr. at 
70. Neither she nor the Individual’s Mother realized that giving the Individual the medication 
was illegal. Tr. at 70. Afterward, the Individual decided to seek professional help for his panic 
attacks and to deal with his anxiety. Tr. at 70.  
 
The Coach testified that he is the head coach at a local high school as well as a federal employee. 
Tr. at 10, 21. Ten years ago, at age 15, the Individual played for the Coach when he was the high 
school’s freshman coach and later when the Coach became the head coach at the high school. Tr. 
at 10-11, 21. In 2007, the Coach hired the Individual to be the freshman assistant coach at the 
high school and subsequently promoted him in 2010 to be the head freshman coach. Tr. at 11. In 
2011, the Coach promoted the Individual to be the junior varsity head coach. Tr. at 11.  
 
The Coach testified as to the Individual’s stellar record as a coach at the high school. Tr. at 14-
15. He trusts the Individual not just with the duties of the freshman coach but to perform certain 
duties of the Coach’s position. Tr. 14-15. 
 
The Coach testified that to the best of his knowledge, the Individual’s use of marijuana was 
restricted to the Individual’s freshman year in college. Tr. at 14. The Individual has never 
partaken of alcohol during any social events the coaching staff attended. Tr. at 15. The Coach 
believes that the Individual is very trustworthy – trustworthy enough to be relied upon to develop 
the high school’s freshman team numbering from 12 to 14 students. Tr. at 15. During the 
Individual’s tenure as a coach, the Individual has developed a number of young men of whom 
are now graduating from high school. Tr. at 15-16. The Coach testified that the Individual has 
shown great integrity as a coach as demonstrated by the Individual basing his decisions regarding 
playing time on player skills and attitudes towards practice. Tr. at 16-17. The Coach has never 
had any complaints about the Individual “playing favorites.” Tr. at 17.  
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The Coach testified that the Individual’s integrity is demonstrated by the fact that he sought to 
hire the Individual in 2006 but the Individual refused the job because, at the time, he was dating 
a student attending the high school. Tr. 17-18. This was significant because both the Coach and 
the Individual knew that a coach dating a student could cause problems. Tr. at 18-19.  
 
When the Individual’s security clearance was suspended, the Individual confided to the Coach 
the details surrounding his suspension. Tr. at 19. The Coach found the Individual to be upright 
and honest regarding his description of the incidents leading to the suspension. Tr. at 19. During 
this discussion, the Coach asked the Individual if he had used marijuana while he was a student 
at the high school. Tr. at 19-20. The Individual answered “no” and the Coach believes that 
answer. Tr. at 20. The Coach testified that, while the Individual made a bad decision, the 
Individual has been forthright in admitting his poor judgment in not revealing his past marijuana 
use. Tr. at 21. Overall, the Coach has no doubts regarding the Individual’s honesty, 
trustworthiness, or reliability. Tr. at 21, 26.  
 
The Manager testified that he first met the Individual when the Individual was assigned as a 
student intern in his organization. Tr. at 28. The Individual continues to work for the Manager 
and the Manager was “shocked” when he was informed about the Individual’s prior marijuana 
use. Tr. at 29-30. The Manager, who has prior military security experience in enforcement of 
illegal drug use prohibitions, believes that the Individual’s use of marijuana in his freshman year 
of college was “experimental” and did not indicate any type of more serious involvement with 
illegal drugs. Tr. at 30. The Manager further testified that, with regard to the Individual’s initial 
failure to disclose that he had used marijuana in the past, he believed that the Individual may 
have rationalized his prior use of marijuana by thinking, at the time, that he had not done 
anything inappropriate. Tr. at 32-33. In testifying to a question whether the Individual could be 
trusted to be open, aboveboard, and honest with the DOE, the Manager stated that the 
Individual’s willingness to challenge assumptions at work and to provide direct, accurate, advice 
is an indication as to the Individual’s ability, under pressure, to present the right decision based 
upon trust and integrity. Tr. at 38. The Manager believes that the Individual, as he gains in 
maturity and life experience, will demonstrate the highest level of integrity and trustworthiness. 
Tr. at 38. 
 
  2. Mitigation of Criterion F Concerns 
 
As noted above, the DOE security program is based on trust, and security concerns stemming 
from an individual’s breach of that trust are difficult to resolve.  Once such a concern arises, the 
individual must demonstrate that he/she can now be trusted to be consistently honest and truthful 
with the DOE.  Under OHA precedent, relevant factors include whether the individual came 
forward voluntarily to admit the falsifications, the length of time since the falsification, how long 
the falsehood was maintained, whether a pattern of falsification is evident, and the length of time 
since the individual revealed or corrected the falsification.  See, e.g., Personnel Security 
Hearing, Case No. TSO-0801 (2009); Personnel Security Hearing, Case No. TSO-0727 (2009).  
Ultimately, an individual must convince the Hearing Officer that the individual will be truthful in 
the future. 
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As to the Individual’s failure to report his two-time use of his Mother’s prescription medication, 
I find the Individual’s lack of knowledge that his use of his Mother’s prescribed medication 
constituted a violation of DOE policy indicates that the Individual did not seek to intentionally 
mislead the LSO when he did not report his use on the 2012 QNSP. A review of the 2012 PSI is 
consistent with the Individual’s hearing testimony that at the time he completed the 2012 QNSP 
he did not know that his use of his Mother’s prescription medication constituted illegal drug use. 
See Ex. 5 at 39-44 (Interviewer explaining to Individual that use of medication prescribed for 
others violated DOE policy regarding drug use). Further, given the Individual’s admission in the 
2012 QNSP regarding his prior marijuana use, it seems that the Individual would have little 
expectation that misleading the LSO about his limited improper prescription drug use would 
have affected his suitability to retain his security clearance. See Personnel Security Hearing, 
Case No. PSH-12-0066 (September 12, 2012) (discrepancies in the Individual’s accounts of her 
past marijuana usage were such that the Individual could not have reasonably believed that her 
suitability to be granted a security clearance would have been materially increased by providing 
a somewhat lower account of her marijuana usage). In light of the mitigating factors described 
above, I find that the Individual has resolved the Criterion F security concerns raised by his 
failure to report his use of his Mother’s prescription medication. 
 
With regard to the remaining falsification, the failure to report his marijuana use in the 2007 
QNSP, it is apparent from the evidence that the Individual intentionally provided a false answer 
in the 2007 QNSP. Further, the Individual did not correct his falsification until nine months ago. 
Although the length of time since an individual has disclosed the falsification is a relevant factor, 
that factor is considered together with all relevant factors. Personnel Security Hearing, Case No. 
TSO-1105, slip op. at 5. (December 21, 2011). Accordingly, the fact that the individual did not 
correct his falsification until relatively recently does not, standing alone, automatically mandate 
an unfavorable decision.   See, e.g., Personnel Security Hearing, Case No. TSO-0987 (May 13, 
2011) (individual falsified two DOE forms prior to 1991, voluntarily disclosed the falsifications 
eight months prior to hearing, and demonstrated  a pattern of honesty and responsible behavior 
over twenty years indicating that the falsifications were lapses in otherwise good judgment that 
are unlikely to recur in the future); Personnel Security Hearing, Case No. TSO-0628 
(November 3, 2008) (individual’s voluntary disclosure during a security interview one year prior 
to hearing that she falsified QNSP 13 years earlier resolved due to passage of time since the 
falsification, the fact that it was an isolated incident, and the individual’s greater maturity and 
proven honesty and candor).  On the other hand, our precedent also makes clear that relatively 
recent falsifications are difficult to resolve, especially when the individual did not voluntarily 
disclose the falsification.  See, e.g., Personnel Security Hearing, Case No. TSO-0937 
(December 3, 2010) (individual who falsified two QNSPs seven years and two years before the 
hearing, respectively, and lied to an investigator during an official interview two years before the 
hearing, did not resolve Criterion F concerns because he demonstrated a pattern of falsification 
spanning seven years, only admitted the falsifications when confronted with the information, and 
had shown a relatively short period of responsible behavior since the falsifications); Personnel 
Security Hearing, Case No. TSO-0688 (February 18, 2009) (Criterion F concerns not resolved 
where individual’s voluntary disclosure of falsification on QNSP regarding past drug use was 
outweighed by the recency of the falsification – three years prior to the hearing – and the short 
period of time since the individual’s admission – eight months prior to the hearing). 
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My assessment of the evidence before me indicates that the Individual voluntarily disclosed the 
2007 QNSP falsification to the LSO. This is somewhat counterbalanced by the fact that the 
Individual maintained the falsehood for approximately five years. Given the testimonial evidence 
before me, I find that, other than in regard to the 2007 QNSP, the Individual has demonstrated a 
five-year period of trustworthiness and reliability regarding his position at the facility and in his 
guidance of high school students. Further, the falsification itself was an isolated event and not 
part of a pattern of falsification. Significantly, I find the Individual’s youth at the time of the 
falsification and during the period where he withheld the information to be a mitigating factor. 
See Personnel Security Hearing, Case No. VSO-0442 (August 6, 2001) (youth and the 
development of maturity found to be a mitigating factor regarding Criterion F security concerns). 
With the increased maturity of the Individual, as established by the testimonial evidence and the 
Individual’s increased realization that security clearance holders must be painfully honest in 
responding security inquires, I find that the Individual will be reliable and trustworthy in the 
future. After weighing all of these factors, I find that the Individual has resolved the Criterion F 
concerns raised in the Notification Letter.    
 
  2. Mitigation of Criterion K Concerns 
 
As to the Individual’s marijuana use, I find that the Criterion K concerns associated with that use 
have been resolved. In this regard, I find that the Individual has demonstrated several of the 
mitigation factors referenced in the Adjudicatory Guidelines in reference to illegal drug use. 
Specifically, the Individual’s use of marijuana was limited and occurred some five years ago and 
the Individual has no longer associates with the acquaintances and has changed the social 
environment where his marijuana use occurred. Adjudicatory Guidelines, Guideline H, ¶ 26 (a), 
(b)(1),(2). Given the Individual’s maturing into a person with full adult responsibilities and the 
length of time since his prior usage, I find that the Individual is unlikely to use marijuana ever 
again.  
 
I also find that the Individual has resolved the Criterion K concerns regarding his use of his 
Mother’s prescription medication. I find the testimony of the Individual, his Mother, and his 
Wife, convincing as to the very limited nature of the Individual’s use of his Mother’s 
prescription medication. I also find that at the time the Individual’s Mother provided him the 
tablets, the Individual was under extreme distress because of a panic attack. Further, the 
Individual has provided evidence as to his seeking professional help with regard to his anxiety 
disorder. Ex. C (record of dates and times of visits to a psychologist). Given the amount of time 
that has elapsed since this incident and the Individual’s treatment for his anxiety disorder, I find 
the likelihood of the Individual experiencing a panic attack is low. More importantly, I find that 
the Individual now knows that use of another’s prescription medication is illegal and against 
DOE policy. In sum, I find that the Criterion K concerns have been resolved. 
 
  3. Mitigation of Criterion L Concerns  
  
The Criterion L security concern centers on the Individual deliberate use of his Mother’s 
prescription medication while he possessed a security clearance. As discussed above, I find that 
the Individual did not know that use of his Mother’s prescription medication violated DOE 
policy. See Ex. 5 at 39-44 (Interviewer explaining to Individual that use of medication prescribed 
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for others violated DOE policy regarding drug use). Further, I find that the circumstances which 
led to the Individual’s use of his Mother’s prescription medication are so unique that it is 
unlikely to be repeated, especially given the Individual’s subsequent treatment for his anxiety 
disorder. See Adjudicatory Guidelines, Guideline E, ¶ 17(c) (mitigation factor relating to “the 
offense is so minor, or so much time has passed, or the behavior is so infrequent, or happened 
under such unique circumstances that it is unlikely to recur . . . .”). Consequently, I find that the 
Individual has resolved the Criterion L concerns raised by his inappropriate use of prescription 
medication.   
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence to 
raise doubts regarding the Individual’s eligibility for a security clearance under Criteria F, K, and 
L of the Part 710 regulations. However, I find that the Individual has presented sufficient 
evidence to resolve the concerns raised by the Criteria F, K and L derogatory information. 
Therefore, I conclude that restoring the Individual’s access authorization “would not endanger 
the common defense and security and would be clearly consistent with the national interest.” 
10 C.F.R. § 710.7(a). Accordingly, I find that the DOE should restore the Individual’s access 
authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: October 25, 2012  
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization
will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with
XXXXXX’s.
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__________

         Hearing Officer Decision
__________

Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of xxxxxxxxxxxxxx (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed
below, after carefully considering the record before me in light of the relevant regulations, I have
determined that the individual’s access authorization should not be restored at this time.

I. Background 

The individual is employed by a DOE contractor in a position that requires him to hold a DOE
security clearance.  In December 2011, the Local Security Office (LSO) became aware that the
individual had been experiencing financial difficulties over a number of years and, on April 20,
2012, the LSO conducted a personnel security interview (PSI) with him.  DOE Exh. 10.

In May 2012, the LSO sent a letter (Notification Letter) advising the individual that it possessed
reliable information that created substantial doubt regarding his eligibility to hold an access
authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory
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2/  Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the
individual to act contrary to the best interests of the national security. . . .”  10 C.F.R. § 710.8 (l).

information fell within the purview of one potentially disqualifying criterion set forth in the security
regulations at 10 C.F.R. § 710.8, subsection (l) (hereinafter referred to as Criterion L).  2/  

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the
individual presented the testimony of four witnesses: two supervisors, a co-worker and his girlfriend.
He also testified on his own behalf.  The DOE counsel did not present any witnesses.  The DOE and
the individual submitted a number of written exhibits prior to the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden on the individual because it is designed to protect
national security interests.  This is not an easy burden for the individual to sustain.  The regulatory
standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for granting security clearances indicates “that security determinations should err,
if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring
his access authorization “will not endanger the common defense and security and will be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710
regulations are drafted so as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. §
710.26(h).  Hence, an individual is afforded the utmost latitude in the presentation of evidence to
mitigate the security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
person’s access authorization will not endanger the common defense and security and is clearly
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances
surrounding her conduct, to include knowledgeable participation, the frequency and recency of her conduct, the age and
maturity at the time of the conduct, the voluntariness of her participation, the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes, the motivation for her conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.   

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to
resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. Finding of Fact

The individual’s April 2012 PSI and April Letter of Interrogatory revealed that the individual has
a number of delinquent debts including a collection account in the amount of $176, a charged-off
account in the amount of $2,182 and another delinquent account in the amount of $855.  See DOE
Exh. 1.  The individual’s PSI also revealed that in February 2010, a civil judgment was entered
against the individual regarding one of these accounts.  Id.  In addition, the individual owes $3,100
in delinquent State tax debt for 2008, 2010 and 2011.  Id.  He also owes $9,000 in delinquent Federal
tax debt for the same years.  Id.

During his April 2012 PSI, the individual admitted that he is currently not living within his means
as his monthly net income is $2,800 and his monthly expenses are $3,023 excluding his mortgage
which was 30 days past due at the time.  Id.  Also, during a PSI conducted on October 25, 2005, the
individual was made aware of and acknowledged his understanding of DOE’s concerns regarding
financial responsibility.  Id.  Despite his acknowledgment and understanding, he continued to be
financially irresponsible.  Id.  In addition, both the individual’s 2005 and 2012 PSIs revealed that
the individual had filed for bankruptcy in October 1992.  Id.  

IV. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of
the individual’s eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s
access authorization should not be restored.  I cannot find that restoring the individual’s access
authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.  10 C.F.R. § 710.27(a). The specific findings that I make in support of this
decision are discussed below.  

A. Derogatory Information and Associated Security Concerns

As previously noted, the LSO cites one potentially disqualifying criterion as the basis for suspending
the individual’s security clearance, Criterion L.  
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To support its reliance on Criterion L, the LSO states that the individual has established a pattern
of financial irresponsibility and has demonstrated an unwillingness or inability to satisfy his debts.
The LSO cites a number of delinquent outstanding debts.  The individual’s failure or inability to live
within his means, to  satisfy his debts and to meet his financial obligations, raises a security concern
under Criterion L, because his actions may indicate poor self-control, lack of judgment, or
unwillingness to abide by rules and regulations, all which also call into question the individual’s
reliability, trustworthiness and ability to protect classified information.  See Guideline F of the
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, issued on
December 29, 2005, by the Assistant to the President for National Security Affairs, The White
House (Adjudicative Guidelines).  

B. Mitigating Evidence

During the hearing, the individual acknowledged his pattern of financial irresponsibility and failure
to meet his financial obligations.  The individual’s tax problems began in 2008 when he withdrew
money from a retirement account to pay down debt and did not claim it on this taxes.  Transcript of
Hearing (Tr) at 62. He subsequently began owing money to the IRS.  According to the individual,
the IRS garnished his check in 2011 when he did not respond to a notification from them.  Id. at 63.
The individual asserted that he did not receive the letter from the IRS because his girlfriend’s
daughter unintentionally and without the individual’s knowledge placed the letter in a drawer.  Id.
at 64.  Once his check was garnished, the individual asserts that he fell behind on his bills.  Id. at 65.
The individual testified that in the past he was “not good with his money,” but he is now back on
track and living within his means.  Id. at 53, 54 and 57.  He testified that after refinancing his car
and withdrawing money from the refinance, he has been able to pay off his delinquent debt and pay
down about $4,000 in back taxes.  Id. at 50.  The individual provided documentary evidence
indicating that his delinquent accounts have been paid, his State taxes have been paid, and that he
is now on a payment plan with the IRS to pay off the remaining balance of his tax liability.  See
Indiv. Exh. A-D.  The individual’s documentary evidence also indicates that the individual paid off
his delinquencies three to four months prior to the hearing. In addition, the individual testified that,
while he has the ability to pay his own bills, he will be transferring his check to his girlfriend’s
account to manage so that he can be assured that his bills are paid in a timely fashion.  Id. at 54.  

C. Hearing Officer Evaluation of Evidence

The key issue under Criterion L is whether the individual has brought forward sufficient evidence
to demonstrate that he is reliable and trustworthy, and that he is no longer subject to pressure,
coercion, exploitation or duress.  For the reasons set forth below, I find that the individual has not
provided sufficient information to resolve the Criterion L concerns at issue.  

During the hearing, the individual acknowledged his pattern of financial irresponsibility, but stated
that he is now back on track, has paid off his delinquent accounts and currently has a payment plan
with the IRS to resolve his tax liability.  I commend the individual for taking the initiative to try to
pay off all of his outstanding debts and to maintain a payment plan with the IRS.  In prior cases
involving financial irresponsibility, Hearing Officers have held that “[o]nce an individual has
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demonstrated a pattern of financial irresponsibility, he or she must demonstrate a new, sustained
pattern of financial responsibility for a period of time that is sufficient to demonstrate that a
recurrence of the past pattern is unlikely.”  See Personnel Security Hearing, Case No. PSH-11-0015
(2011); Personnel Security Hearing, Case No. TSO-1078 (2011); Personnel Security Hearing, Case
No. TSO-1048 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010); Personnel Security
Hearing, Case No. TSO-0746 (2009).  Here, it is simply too early for me to find that the individual
has demonstrated a sustained pattern of financial responsibility for a significant period of time
relative to his lengthy past period of financial irresponsibility.  While the individual maintains that
he is now living within his means, he only recently, three to four months prior to the hearing, began
to rectify his financial issues.  Therefore, his period of reformation has only recently begun.  Given
the individual’s pattern of financially irresponsible behavior, I am not yet convinced that the chances
of a return to his previous behavior are acceptably low.  Based on the foregoing, I find that the
individual has not yet mitigated the security concerns associated with Criterion L.
       
VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in possession
of the DOE that raises serious security concerns under Criterion L.  After considering all the relevant
information, favorable and unfavorable, in a comprehensive common-sense manner, including
weighing all the testimony and other evidence presented at the hearing, I find that the individual has
not brought forth convincing evidence to mitigate the security concerns associated with Criterion
L.  I therefore cannot find that restoring the individual’s access authorization would not endanger
the common defense and security and would be consistent with the national interest.  Accordingly,
I find that the individual’s access authorization should not be restored.  The parties may seek review
of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: November 1, 2012         



* The original of this document contains information which is subject to withholding 
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Wade M. Boswell, Hearing Officer:    
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As fully discussed below, after carefully considering the record before 
me in light of the relevant regulations and Adjudicative Guidelines, I have determined 
that the individual’s access authorization should not be restored at this time. 
 
I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to hold a 
DOE security clearance. In December 2011, the Local Security Office (LSO) became 
aware that the individual had been experiencing financial difficulties over a period of 
several years and, on April 13, 2012, the LSO conducted a personnel security interview 
(PSI) with him. See Exhibit 4. 
   
In May 2012, the LSO sent a letter (Notification Letter) to the individual advising him 
that it possessed reliable information that created substantial doubt regarding his 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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continued eligibility to hold a security clearance. In an attachment to the Notification 
Letter, the LSO explained that the derogatory information fell within the purview of one 
potentially disqualifying criterion set forth in the security regulations at 10 C.F.R.  
§ 710.8, subsection (l) (hereinafter referred to as Criterion L).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. The Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in the case and, 
subsequently, I conducted an administrative hearing in the matter. At the hearing, the 
LSO presented no witnesses; the individual presented the testimony of four witnesses, 
including himself and his wife. The LSO submitted seven exhibits into the record; the 
individual tendered two exhibits. The exhibits will be cited in this Decision as “Ex.” 
followed by the appropriate numeric or alphabetic designation. The hearing transcript in 
the case will be cited as “Tr.” followed by the relevant page number.3 
 
II. Regulatory Standard 
 

A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward with evidence to convince the DOE that restoring his 
access authorization “will not endanger the common defense and security and will be 
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a 
very broad range of evidence at personnel security hearings. Even appropriate hearsay 
evidence may be admitted. 10 C.F.R. § 710.26(h).  Thus, an individual is afforded the 
utmost latitude in the presentation of evidence to mitigate the security concerns at issue. 
 

                                                 
2 Criterion L relates to information that a person has “[e]ngaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security . .  .” 10 C.F.R. 
§710.8(l).  

3 OHA decisions are available on the OHA website at www.oha.doe.gov.  A decision may be accessed by 
entering the case number in the search engine at www.oha.gov/search.htm. 
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites one criterion as the basis for suspending the 
individual’s security clearance, Criterion L. To support its allegations, the LSO notes, 
inter alia, (1) the individual’s delinquent and collection debts totaling approximately 
$120,000; (2) the individual’s unpaid state income taxes in the amount of $800; (3) the 
repossession of the individual’s camping trailer for nonpayment; (4) a series of financings 
secured by the individual’s residence between 1990 and 2004, the proceeds of which 
were primarily used for consumer purchases and the payment of credit cards; and (5) the 
individual’s failure to pay delinquent consumer debts since 2009. The individual’s failure 
or inability to live within his means, to satisfy his debts and to meet his financial 
obligations, raises a security concern under Criterion L, because his actions may indicate 
“poor self-control, lack of judgment, or unwillingness to abide by rules and regulations,” 
all of which can raise questions about the individual’s reliability, trustworthiness and 
ability to protect classified information.  See Guideline F of the Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, issued on 
December 29, 2005, by the Assistant to the President for National Security Affairs, The 
White House (Adjudicative Guidelines). Moreover, a person who is financially 
overextended is at risk of having to engage in illegal acts to generate funds. Id.  
 
IV. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)4 and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be restored. I cannot find that restoring the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 

                                                 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
 

A. Testimonial Evidence   
 
The individual and his wife testified that they have been experiencing financial 
difficulties since at least 2009. Tr. at 58-59, 74. They reside in an area of the country 
which experienced rapid escalation of real estate values prior to 2008 and, during this 
period of escalating real estate values, they financed their home multiple times. Id. at 25. 
Their home, which they once owned free and clear of any debt, is currently subject to a 
mortgage of approximately $450,000. Id. at 73. The housing market in their region has 
experienced a dramatic downturn and their locality has one of the highest foreclosure 
rates in the country. Id. at 77. Their home, which appraised for $525,000 in 2006, was 
valued at $250,000 in August 2012. Id. at 27-28, 34. 
 
Some of the proceeds from the financings of their residence went towards home 
renovations, adoption expenses, a private high school education for a child and the 
purchase of a vehicle; however, the primary use of the proceeds was to pay credit card 
debt. Id. at 25-26. The individual and his wife acknowledged that they were probably 
“living above” their means and that their pattern was to “charge up” their credit cards 
and, then, to periodically refinance their home to pay down their credit cards. Id. at 25-
26, 58. 
 
The wife stated that they were aware that they were spending the equity of their home, 
but always expected that upon the individual’s retirement they would be selling their 
home and moving to a smaller house which would reduce their retirement expenses and 
provide cash for the payment of their outstanding credit cards. Id. at 27, 40. Their 
spending on credit cards was premised on the available equity in their home and, based 
on a 2006 appraisal of $525,000, they believed they had sufficient resources (in the form 
of home equity) to cover their credit card expenditures. Id. at 27-28. In late 2008, 
realizing that real estate values were decreasing and they no longer had equity in their 
home, they concluded that they were overextended. Subsequently, the wife called their 
various creditors to request that their accounts be closed. Id. at 28, 30, 34. Since that time 
they have lived on a cash basis, using only two credit cards: a gas credit card which they 
pay monthly and a credit card which is secured by a savings account. Id. at 30, 59, 75. 
 
The individual and his wife testified that, prior to the “housing drop,” they had always 
paid their bills and had good credit. Id. at 30. Beginning in 2009, they made the decision 
to discontinue their practice of paying a small amount to each creditor and, instead, to 
focus on paying off one creditor at time. Id. at 29, 32. They continued to pay certain 
creditors until December 2010, but most of their consumer accounts were in a collections 
or charge-off status by that time. Id. at 57. 
 
With the exception of a $50 charge claimed by a cable provider which they are disputing, 
they fully acknowledge that they owe the amounts claimed by their creditors. Id. at 27, 
33, 50. They testified that the amounts listed on their credit report as “charged off” are 
still owed by them and they intend to pay those accounts. Id. at 78. Since their financial 
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difficulties began, they have explored the possibility of filing for bankruptcy, but believe 
it would be unethical to either file bankruptcy or turn their house “back to the bank.” Id. 
at 28, 77-78. The individual has a 401(k) account with a balance of approximately 
$86,000 which they plan to liquidate following the individual’s retirement in order to 
satisfy the outstanding creditors. Their income will be smaller after the individual retires 
which will reduce the tax rate payable on the liquidated 401(k) account and, with less 
taxes payable from the proceeds of the account, more funds will be available to pay 
creditors. Id. at 32-33. 
 
With respect to past due state taxes, they are presently making monthly payments of $200 
and expect to fully pay the taxes by March 2013. Id. at 31. The outstanding balance on 
their past due state taxes is approximately $1200, which is in excess of the $800 listed in 
the Notification Letter. The deficiency in their state tax payments arose when they 
withdrew funds from a 401(k) account when the individual turned 59½ years old and 
insufficient state taxes were withheld.  The withdrawn funds were needed for home 
repairs. Id. at 52-54. 
 

B. Hearing Officer Evaluation of Evidence and Findings of Fact 
  
The individual and his wife are to be commended for discontinuing their use of credit 
beginning in 2008-2009 following their realization that they were overextended. 
Notwithstanding their present practice of living on a cash basis, the individual’s 
accumulated debt and the practices that led to that accumulation are unresolved. The debt 
that is of concern is in three categories: (1) mortgage debt; (2) consumer debt which is 
delinquent or in collection status; and (3) unpaid state income taxes. I noted that in 
addition to the individual’s salary from his employer, the individual receives 
approximately $4000 a month from a pension plan on which he has been collecting for 
approximately seven years. Id. at 44, 64. 
 

1. Mortgage Estate Debt 
 
The individual acknowledges that, while residing in the same home, his mortgage debt 
has grown from zero in 1990 to approximately $450,000 today. The mortgage debt is a 
result of multiple financings and re-financings over the years. Id. at 73. During the PSI, 
the individual stated that $50,000 of the proceeds from these mortgage financings was 
used for home repairs and renovations and that the balance was used for consumer 
purchases and to pay credit cards. Ex. 6 at 13-28. At the hearing the wife testified that 
that characterization was misleading and that mortgage proceeds were also used for 
matters such as adoption expenses and fees for a child’s private high school education. 
Tr. at 26. I requested that the individual submit a list of the mortgage financings and a 
description of the use of proceeds from each of financing. Id. at 73. Although I left the 
record of the hearing open to allow this submission, such submission was not made. 
Based on the record as a whole, the individual’s pattern, until the decline in real estate 
prices starting in 2008, has been to consistently spend beyond his means and to 
periodically borrow against his home to shift his consumer debt to long-term mortgage 
debt. This practice was premised on the assumption that real estate would continue to 
increase in value and reflects a philosophy that was stated in the hearing in regard to a 
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different matter that “the future will take care of itself.” Id. at 79. During the PSI, the 
individual attributed their spending behavior as having been “greedy.” Ex. 6 at 17-18. In 
his testimony, he modified this characterization of their spending behavior and stated that 
the consumer spending resulted from a failure to distinguish between “wants” and 
“needs.” Tr. at 65-66. Either characterization affirms a consistent, long-term pattern of 
spending beyond his means. This pattern ceased only following the intervention of an 
external factor (i.e., rapidly declining property values) which prevented further 
refinancing of the individual’s home.  
 

2. Consumer Debt 
 
The second category of debt which is a security concern is the individual’s consumer debt 
which is delinquent or in a collections status. At the time of the individual’s PSI, the 
individual was questioned about the delinquent and “charged-off” debt that appeared on 
his credit report dated December 24, 2011. He believed that many of those entries were 
inaccurate or duplicates and the LSO spent considerable effort to identify and eliminate 
from evaluation those items that the individual believed to be erroneous. Even after the 
elimination of those items, there were 13 collection accounts totaling $118,031 and one 
account delinquent for over 120 days for $2,580. See Ex. 6. At the hearing, the individual 
presented an updated credit report dated September 17, 2012 (the “updated credit 
report”). See Ex. A. He believed that updated credit report also contained duplicate items 
and inaccurate amounts; however, with the exception of the cable charge of $50, he was 
not able to specify those errors. Tr. at 50. I requested that the individual submit a list of 
his outstanding accounts and amounts since he was questioning the accuracy of his own 
exhibit. Id. at 41-42. Although I left the record of the hearing open to allow this 
submission, such submission was not made. The individual undertook to provide 
information on the disputed item with the cable provider. The post-hearing submission 
which was made with respect to the dispute with the cable provider is an illegible receipt 
and does not include any documentation of the cable provider being notified of the 
dispute or of any attempts to resolve the matter. Ex. B at 30. This is insufficient and the 
individual has not met his burden to document a legitimate dispute with respect to a past 
due financial account. 
 
If I limit my evaluation to the 14 accounts referenced in the Notification Letter, all of 
those accounts are still listed in the updated credit report without any evidence that any 
payment has been made on any of those accounts since the earlier credit report. Ex. A at 
6-7, 14-32. Further, three of those accounts have been sold to a third party and the 
aggregate balance on those accounts has increased from $13,477 on the earlier credit 
report to $14,771 on the updated credit report. Ex. 4 at 5-6; Ex. A 27-29. The individual 
offered no documentation or testimony that would indicate any payment has been made 
since the earlier credit report.  Based on the evidence in the record, the individual 
presently has at least $119,325 in outstanding collection accounts and $2,580 in an 
account delinquent over 120 days. 
 
In the Notification Letter, the LSO noted that the individual admitted that he had not paid 
his delinquent accounts since 2009. In her testimony, the wife stated that they had been 
making small payments to each creditor until January 2011. Tr. at 29. No documentation 
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was offered to corroborate such payments. The updated credit report that was submitted 
into evidence by the individual indicated that nonpayment on the collection accounts 
began in early 2009 and, by mid-2010, almost all of the collection accounts were already 
in a nonpayment status. Id. at 57; Ex. A at 6-7, 14-32. The record reflects that the 
individual has not been meeting financial obligations for over three-and-one-half years, 
thereby establishing that the individual has a history of not meeting his financial 
obligation.  
 
To their credit, the individual and his wife testified that they acknowledge their liability 
on the collections accounts, feel ethically obligated to make payment and intend to pay 
those accounts. Tr. at 78. I was convinced that they would willingly satisfy these 
accounts if they were capable of doing so. At the hearing, DOE Counsel suggested that 
the individual submit a plan showing how and when these accounts would be paid. Id. at 
41-42. Although I left the record of the hearing open to allow this submission, such 
submission was not made. Following the hearing, the individual did submit a monthly 
budget which made no allowance for payment of any of the collection or delinquent 
accounts. The monthly budget shows that the individual collects a pension which is larger 
than his monthly income from his employer and, notwithstanding such pension income, 
he and his wife only have $575 per month available to allocate to debt repayment. Ex. B 
at 1-3. 
 
As noted above, the individual and his wife testified that, upon the individual’s 
retirement, they plan to liquidate a 401(k) account containing $86,000 and use the 
proceeds to satisfy their outstanding consumer and credit card debt. Tr. at 32-33. No 
timetable was given for such liquidation or payments. No consideration was given for 
increases in the unpaid debt, which as noted above is occurring with respect to at least 
three of the accounts. Regardless of their tax bracket at the time of retirement, some taxes 
will be payable from the proceeds of the 401(k) account. Even if no taxes would be due 
upon liquidation, the balance in the 401(k) account is insufficient to satisfy their presently 
existing collection and delinquent accounts.  
 
The individual and his wife did not provide evidence of any other resources or assets 
other than their house, which is presently worth $200,000 less than their outstanding 
mortgage. In light of their income, expenses and limited resources, the individual and his 
wife do not have the ability to satisfy their collection and delinquent accounts which 
aggregate approximately $120,000 even though they have sincerely expressed their desire 
and intent to do so. This inability is a presently existing inability with respect to debt that 
is presently outstanding, all of which was incurred by the individual and his wife while 
mature adults. 
 

3. State Income Taxes 
 
The third category of debt which is a security concern is the individual’s unpaid state 
income taxes. The Notification Letter stated that the individual owed $800 in state 
income taxes for the tax year 2011. The individual and his wife testified that they have 
been paying $200 per month to resolve state tax delinquencies that arose in 2011 from 
insufficient withholding on the proceeds from a 401(k) account and that the balance on 
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their unpaid taxes is approximately $1200. Id. at 30, 54. The documentation submitted by 
the individual following the hearing confirms that the individual has been making 
monthly payments of $200 to their state tax authorities; however, those payments 
commenced in January 2011 and, according to the individual’s documentation, relate to 
tax years 2008, 2009, 2010 and 2011. Ex. B at 22-23. Additionally, documentation 
submitted in support of the budget that the individual submitted following the hearing 
showed that the individual and his wife are making month payments on delinquent real 
property taxes to their local jurisdiction. Id. at 1-3, 24-25. 
 
Although the individual and his wife testified that they moved to payment of their 
expenses on a cash basis beginning in the 2008-2009 timeframe, their inability to pay 
their state and local taxes on a current basis is inconsistent with their assertion. 
 

4. Mitigation Factors 
 
The Adjudicative Guidelines suggest five possible conditions which could be relevant to 
the individual’s situation to mitigate the DOE’s security concerns. In analyzing the 
record, the individual has not met his burden to establish any of the mitigation factors. 
The individual’s financial irresponsibility was part of an on-going established pattern that 
occurred for many years and, with respect to his consumer spending, only stopped 
approximately three years ago when external factors intervened. Debt that accrued during 
this time has been in a non-period status for approximately three and one-half years and 
such non-payment continues through today. Ex. A at 6-7, 14-32. His accrual of 
delinquent state tax obligations is even more recent date than his accrual of delinquent 
consumer debt. As a result, I find no mitigation of the security concerns at issue here 
under Guideline F at ¶ 20(a). 
 
During the hearing, the individual and his wife were asked about the genesis of their debt 
and whether it resulted from any financial problems that were outside of their control.  It 
did not. Tr. at 57. They were also asked if they had received any counseling for their 
financial problems. They had not. Id. at 59-60. Their present level of unserviced 
delinquent and collections debt demonstrates that their financial problem is not resolved 
or under control. As a result, I do not find mitigation of the security concerns at issue 
here under Guideline F at ¶ 20(b) or (c). 
 
The individual has not initiated an effort to repay overdue creditors. See Id. at 31. In fact, 
many of their creditors have received no payments since early 2009. Ex. A 6-7, 14-32. 
The aspiration to repay creditors at some future date upon the individual’s retirement and 
the liquidation of a 401(k) account, the balance of which is smaller than their current 
collection accounts, is too vague to constitute a repayment plan. As a result, the 
individual has failed to mitigate the security concerns at issue here under Guideline F at 
 ¶ 20(d). 
 
The individual is not disputing the legitimacy of any of the items set forth in the 
Notification Letter, with the exception of a single $50 item. Even if he had met his 
burden on this item, which as noted above he has not, a single $50 item would not change 
the overwhelming concerns created by the remainder of his financial situation. As a 
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result, I find that the individual has also failed to mitigate the security concerns at issue 
here under Guideline F at ¶ 20(e). 
 
In prior cases involving financial irresponsibility, Hearing Officers have held that “[o]nce 
an individual has demonstrated a pattern of financial irresponsibility, he or she must 
demonstrate a new, sustained pattern of financial responsibility for a period of time that is 
sufficient to demonstrate that a recurrence of the past pattern is unlikely.” See Personnel 
Security Hearing, Case No. PSH-11-0015 (2011); Personnel Security Hearing, Case No. 
TSO-1078 (2011); Personnel Security Hearing, Case No. TSO-1048 (2011); Personnel 
Security Hearing, Case No. TSO-0878 (2010); Personnel Security Hearing, Case No. 
TSO-0746 (2009). Here, the individual has not even begun rectifying his financial 
difficulties so any period of reformation has not begun to run. With regard to the 
delinquent taxes, it is too early for me to opine whether he will remain current in his tax 
payments. 
 
Based on the foregoing, I find that the individual has not mitigated the security concerns 
associated with Criterion L. 
 

C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with Criterion L. I therefore cannot 
find that restoring the individual’s access authorization will not endanger the common 
defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
Wade M. Boswell 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 25, 2012 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization
will be referred to variously in this Decision as access authorization or security clearance.
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Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed
below, after carefully considering the record before me in light of the relevant regulations, I have
determined that the individual’s access authorization should not be granted.

I. Background 

The individual is an applicant for a DOE security clearance.  In March 2012, as part of a
background investigation, the Local Security Office (LSO) conducted a Personnel Security
Interview (PSI) of the individual to address concerns about the individual’s falsification and
financial irresponsibility.  On May 11, 2012, the LSO sent a letter (Notification Letter) advising the
individual that it possessed reliable information that created substantial doubt regarding his
eligibility to hold an access authorization.  In an attachment to the Notification Letter, the LSO
explained that the derogatory information fell within the purview of two potentially disqualifying
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2/ Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant information
from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel Qualification Statement,
a Personnel Security Interview, written or oral statement made in response to an official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization . . .” 10 C.F.R. § 710.8(f).  Criterion L
relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason
to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual
to act contrary to the best interests of the national security. . . .”  10 C.F.R. § 710.8 (l).

criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f) and (l) (hereinafter
referred to as Criteria F and L, respectively).  2/  
Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the
individual presented his own testimony.  The DOE counsel did not present any witnesses.  The DOE
submitted a number of written exhibits prior to the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden on the individual because it is designed to protect
national security interests.  This is not an easy burden for the individual to sustain.  The regulatory
standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for granting security clearances indicates “that security determinations should err,
if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting
his access authorization “will not endanger the common defense and security and will be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full
opportunity to present evidence supporting her eligibility for an access authorization.  The Part 710
regulations are drafted so as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. §
710.26(h).  Hence, an individual is afforded the utmost latitude in the presentation of evidence to
mitigate the security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances
surrounding her conduct, to include knowledgeable participation, the frequency and recency of her conduct, the age and
maturity at the time of the conduct, the voluntariness of her participation, the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes, the motivation for her conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.   

person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to
resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. Finding of Fact

On November 9, 2011, the individual signed a Questionnaire for National Security Positions (QNSP)
where he listed a delinquent account for $15,000 as satisfied.  DOE Exh. 1.  However, the company
had filed a judgment against him for the amount owed.  The individual explained that he listed the
account as satisfied because he did not intend to pay the debt.  Id.  

In addition to the individual’s misrepresentation on his QNSP, the individual, in his March 2012
PSI, admitted that he currently owes up to $15,000 on a judgment filed against him by a credit card
company.  Id.  He also admitted that he is currently past due up to $23,000 on a home equity loan
and admitted that he stopped paying his mortgage in December 2010.  He did not try working with
the creditor before the home went into foreclosure.  The individual further admitted that he currently
owes $13,179.80 on a judgment filed against him in 2009 for rent owed and owes $1,000 on a
judgment filed against him for breaking a lease agreement.  Despite receiving notifications from the
creditors regarding the debt, the individual has not responded to the notification and has no intention
to pay. Id.  The individual currently owes approximately $172,108 to various creditors.  Id.    

IV. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of
the individual’s eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s
access authorization should not be granted at this time.  I cannot find that granting the individual’s
access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(a). The specific findings that I make in
support of this decision are discussed below.  

A. Derogatory Information and Associated Security Concerns

As previously noted, the LSO cites two potentially disqualifying criteria as bases for denying the
individual’s security clearance, i.e., Criteria F and L.  To support its reliance on Criterion F, the LSO
states that on November 9, 2011, the individual misrepresented information on a QNSP regarding
a delinquent credit card account.
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From a security standpoint, false statements made by an individual in the course of an official
inquiry regarding a determination of eligibility for DOE access authorization raise serious issues of
honesty, 
reliability and trustworthiness.  The DOE security program is based on trust, and when a security
clearance holder breaches that trust, it is difficult to determine to what extent the individual can be
trusted again in the future.  See Guideline E of the Revised Adjudicative Guidelines for Determining
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to
the President for National Security Affairs, The White House (Adjudicative Guidelines).

To support its reliance on Criterion L, the LSO states that the individual has established a pattern
of financial irresponsibility and has demonstrated an unwillingness or inability to satisfy his debts.
The LSO cites a number of delinquent outstanding debts totaling $172,108 and the individual’s
admission that he has made no attempts to satisfy these debts.  Failure or inability to satisfy debts
and meet financial obligations may indicate poor self-control, lack of judgment, or unwillingness
to abide by rules and regulations, all which also call into question the individual’s reliability,
trustworthiness and ability to protect classified information.  See Guideline F, Adjudicative
Guidelines.

B. Mitigating Evidence

At the hearing, the individual addressed his misrepresentation on his November 2011 QNSP.  He
testified that when he completed his 2011 QNSP he initially stated that there was “no action taken”
on the form with respect to a delinquent credit card account in the amount of $15,000.  Transcript
of Hearing (Tr.) at 25.  The individual further testified that after the LSO advised him that his
response would not be acceptable, he indicated “debt satisfied” on the form.  According to the
individual, the debt was a loan that had been charged off and which he believed meant the debt was
“technically” satisfied.  He testified that he did not intentionally omit or misrepresent information
on his QNSP.  Id. at 37.  

During the hearing, the individual acknowledged his pattern of financial irresponsibility and failure
to meet his financial obligations and attempted to address these issues.  Id. at 13.  He testified that
in 2009, he and his wife made a conscious decision to allow his home to go into foreclosure.  The
individual explained that he had purchased a house in 2003 when his job relocated.  Id.  After getting
married in 2008, his wife lost her job and she decided she wanted to live in a different state closer
to her daughter.  Id.  The individual, who mostly traveled for work, testified that he could not
financially maintain three households (the home he lived in while working, the home his wife lived
in and another home he owned).  Id.  He testified that he thought about placing the home up for sale,
but at the time the real estate market was on the downturn and he did not want to be an absentee
landlord since his job required him to travel.  Id.  With respect to a $13,179 judgment filed against
the individual for rent owed, the individual explained that in 2009 he executed a lease for a year with
a landlord, and after six months, the landlord asked him and his wife to move out.  According to the
individual, the landlord and her husband wanted to move back in the property.  Id. at 16.  Because
of his work, the individual testified that it was not feasible for he and his wife to look for another
place to live and that it took six months to find another home.  Id.  Soon after, the landlord sued the
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individual for back rent.  Id. at 18.  During the hearing, the individual testified that this judgment
is in dispute and he is trying to determine what needs to be done to resolve this issue.  As of the date
of the hearing, the individual has still not paid the judgment.  Id. at 20.  

As for the other delinquent debt cited by the LSO in the notification letter, including a past due
$23,000 home equity loan and the $15,000 delinquent credit card account, the individual
acknowledged that he had not made arrangements to pay the debt.  Id. at 22.  With respect to the
credit card account, the individual testified that before the account went into default, he tried to
make some payments, but the interest rate was raised to 40 percent and he could no longer make
payments.  Id. at 21.  He reiterated that he assumed that the debt had been charged off and stated that
he had no intention of paying it.  Id.  Likewise, with respect to the home equity loan, the individual
testified that since the equity line was based on the foreclosed property, he assumed that the debt had
been charged off and had no intention to pay it because no one had contacted him to pay it.  Id.
When questioned about a 1998 judgment filed against him for $1,000 for breaking a lease
agreement, the individual stated that he “must have paid it,” but stated that he has no documentation
that it was paid. After the hearing, the individual submitted documentation stating that he had
recently contacted these companies, but was unable to reach a contact person who could set up a
payment plan or in the case of the $1,000 judgement verify that the debt had been plan.  He stated
that he was, however, successful in setting up a $25 a month payment plan for a judgment filed
against him for rent owed, and he indicated that he has paid two smaller debts, $69 and $30.45.  He
also submitted a monthly budget.  Ind. Post-Hearing Submission, Exh. A. 

C. Hearing Officer Evaluation of Evidence

1. Criterion F

During the hearing, the individual maintained that he did not intentionally misrepresent information
regarding a delinquent account for $15,000 on his 2011 QNSP.  However, the testimonial evidence
adduced at the hearing does not convince me that the individual did not deliberately misrepresent
this information on his QNSP.  The individual testified that, since the loan was unsecured and
charged off, he believed that the debt was “technically” satisfied.  I did not find this testimony to be
credible.  During the hearing, the individual acknowledged that he allowed his credit card to default
and that he stopped making payments when the credit company raised the interest rate.  It is difficult
to believe the individual’s interpretation of a debt being “satisfied” when it is unsecured and charged
off by the creditor.  Rather, I believe the individual fully understood the consequences of the credit
card going into default and had no intention of paying it based on his personal circumstances at the
time.  In the end, I find the requisite element of “deliberateness” has been met under Criterion F in
this case.  

The key issue under Criterion F is whether the individual has brought forward sufficient evidence
to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In
considering this question, I found that the nature of the individual’s misrepresentation was serious.
The individual’s lack of candor concerning his financial problems could increase his vulnerability
to coercion or blackmail and raises important security concerns.  The DOE must rely on individuals



- 6-

4/ Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number
of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  

who are granted access authorization to be honest and truthful.  Hearing Officers have generally
taken into account a number of actors, including whether the individual came forward voluntarily
to renounce his falsifications, the timing of the falsification, the length of time the falsehood was
maintained, whether a pattern of falsification is evident, and the amount of time that has transpired
since the individual’s admission.  Personnel Security Hearing, Case No. TSO-0307 (2007), and
cases cited therein.  4/  None of these mitigating factors, nor any of those set forth in the relevant
Adjudicative Guideline, Adjudicative Guidelines at Guideline E, apply in the present case.
Considering this, and the entirety of the record, I must conclude that the very serious concerns raised
under Criterion F have not been resolved.  Adjudicative Guidelines at Guideline E.
   

2. Criterion L

The key issue under Criterion L is whether the individual has brought forward sufficient evidence
to demonstrate that he is reliable and trustworthy, and that he is no longer subject to pressure,
coercion, exploitation or duress.  For the reasons set forth below, I find that the individual has not
provided sufficient information to resolve the Criterion L concerns at issue.  

Although the individual has initiated an effort to resolve his delinquent debt, the individual’s
behavior with respect to his financial issues is recent and frequent.  During the hearing, the
individual acknowledged his pattern of financial irresponsibility, but stated that his life
circumstances, i.e., being unable to financially maintain three households or afford high interest
rates, did not allow him to address his delinquencies.  The individual further acknowledged that he
had no intention to pay debt that was unsecured and had been charged off by the credit companies.
Although he later, during the hearing, stated that he would try to contact the companies and attempt
to find out what he needs to do to resolve the delinquencies.  As of the date of the hearing, the
individual had paid and resolved only a couple of smaller delinquencies cited by the LSO.  Despite
the individual’s acknowledgment of his financially irresponsible behavior and his assurances that
he is now living within his means, I believe the individual’s recent efforts to resolve his debt have
not yet withstood the test of time.  Furthermore, given the individual’s pattern of financially
irresponsible behavior, I am not convinced that the chances of a return to his previous behavior are
acceptably low.  After considering the “whole person,” I am not convinced that the DOE can rely
on the individual’s ability to make sound judgment calls regarding the safeguarding of classified
information.  See Adjudicative Guidelines at (2)a.  I therefore cannot find that the individual has
sufficiently mitigated the LSO’s concerns under Criterion L.  
       
VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession
of the DOE that raises serious security concerns under Criteria F and L.  After considering all the
relevant information, favorable and unfavorable, in a comprehensive common-sense manner,
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including weighing all the testimony and other evidence presented at the hearing, I find that the
individual has not brought forth convincing evidence to mitigate the security concerns associated
with Criteria F and L.  I therefore cannot find that granting the individual’s access authorization
would not endanger the common defense and security and would be consistent with the national
interest.  Accordingly, I find that the individual’s access authorization should not be granted.  The
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 10
C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: October 26, 2012         



 

* The original of this document contains information which is subject to withholding from 
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Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should not grant the individual 
access authorization at this time.2   

 
I.  BACKGROUND 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

 
The individual is an employee of a DOE contractor and an applicant for an access authorization.  A 
background investigation conducted by the Office of Personnel Management (OPM), in addition to 
information compiled when the individual had previously been considered for DOE access 
authorization, revealed information of concern to the DOE.  Thus, a Local Security Office (LSO) 
summoned the individual for an interview (PSI) with a personnel security specialist on January 24, 
2012.  Exhibit 3 (DOE Case Evaluation); Exhibit 14 (PSI Transcript).  After the PSI, the LSO 
referred the individual to a local psychologist (hereinafter referred to as “the DOE Psychologist”) for 
an agency-sponsored evaluation.  The DOE Psychologist prepared a written report, setting forth the 
results of that evaluation, and sent it to the LSO. Exhibit 6 (Psychological Assessment).  Based on 
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this report and the rest of the individual’s personnel security file, the LSO determined that 
derogatory information existed that cast into doubt the individual’s eligibility for access 
authorization. Exhibit 3. The LSO informed the individual of this determination in a letter that set 
forth the DOE’s security concerns and the reasons for those concerns. Exhibit 1.  The Notification 
Letter also informed the individual that she was entitled to a hearing before a Hearing Officer in 
order to resolve the substantial doubt concerning her eligibility for an access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 15 exhibits into the record of this 
proceeding. The individual introduced seven exhibits, and presented the testimony of three 
witnesses, in addition to her own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited derogatory information within the purview of three potentially 
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h), (j), 
and (l) (hereinafter referred to as Criteria H, J, and L, respectively).  Exhibit 1.3  Under Criterion H, 
the LSO cited the report of the DOE Psychologist, in which he diagnosed the individual as suffering 
from Personality Disorder Not Otherwise Specified (NOS), and Alcohol Dependence, and opined 
that both disorders are mental conditions that cause, or may cause, a defect in judgment or reliability. 
Id. at 1.4   
 
Under Criterion J, the LSO cited the diagnosis of Alcohol Dependence by the DOE Psychologist, as 
well as (1) arrests of the individual for driving while intoxicated (DWI) in 2009, 1997, and 1994; (2) 
a 2001 automobile accident, after which police allegedly found alcohol in her car; (3) the 
individual’s continued use of alcohol after previously being advised to abstain and stating in a 2002 
PSI that she did not intend to consume alcohol in the future; (4) the individual’s admission that she 
was terminated from a job in 1997 due to coming into work smelling of alcohol; and (5) admissions 
of the individual regarding her history of alcohol use, including driving while intoxicated, and her 
sister’s expression of concern about her use of alcohol.  Id. at 1-3.   
 

                                                 
3 Criterion H defines as derogatory information indicating that the individual has an “illness or mental condition 

of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant 
defect in judgment or reliability.”  10 C.F.R. § 710.8(h).  Under Criterion J, information is derogatory if it indicates that 
the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  Criterion L 
defines as derogatory information indicating that the individual has “[e]ngaged in any unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). 

 
4 In his report, the DOE Psychologist stated, without specific reference to either of the two diagnoses he 

rendered, that the individual “has an ‘illness or mental condition of a nature which causes or may cause a significant 
defect in judgment or reliability.’”  Exhibit 4 at 12.  He then stated that both the individual’s “Alcohol 
Dependence . . . and her impulsive and action-oriented personality tendencies captured in the Personality Disorder 
NOS . . . diagnosis, are mental conditions that have caused and are likely to continue to cause defects in her judgment 
and reliability.”  Id.  In his hearing testimony, the DOE Psychologist clarified that the latter sentence should refer not 
simply to “defects” but “significant defects” in the individual’s judgment and reliability.  Tr. at 91. 
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Finally, under Criterion L, the LSO cited (1) the individual’s three arrests for DWI and the 2001 
automobile accident referenced above; (2) an admission by the individual that she was charged with 
assault at the age of 13 or 14; (3) delinquent debts totaling $2,999, and statements by the individual 
regarding her inability to pay her debts and inaction in taking steps to resolve her debts; (4) the 
individual’s failure to provide proof of payment or a payment plan for approximately $5,087 in 
delinquent debt despite her assurance in a 2002 PSI that she would do so; and (5) the individual’s 
inconsistent statements regarding the basis for her termination from a job in 1997. 
 
The Part 710 regulations require that I “make specific findings based upon the record as to the 
validity of each of the allegations” in the Notification Letter.  10 C.F.R. § 710.27(c).  In the present 
case, I find that, with certain exceptions,5 each of these allegations is valid and well supported by the 
record in this case.6  I further find that the valid allegations in the Notification Letter adequately 
justify the DOE’s invocation of Criteria H, J, and L, and raise significant security concerns. 

                                                 
5 First, the Notification Letter alleges that the individual “currently consumes one to six beers, every one to three 

months,” and that “she intends to consume alcohol in the future.”  Exhibit 1 at 2.  Though there is support for these 
allegations in the transcript of the January 12, 2012, PSI, the validity of this allegation as to her current consumption and 
expressed intent as of the date of June 4, 2012, Notification Letter, is not supported by statements of the individual during 
her March 19, 2012, interview with the DOE Psychologist.  In his report, the DOE Psychologist noted the individual’s 
statement that “she had not consumed any alcohol since 12/31/11, New Year’s Eve.”  Exhibit 4 at 8.  As for her 
intentions regarding future use of alcohol, the DOE Psychologist referred to a statement by the individual in the PSI that 
“she wished to continue slowly decreasing her drinking . . . .”  Id. at 11.  He noted, however, that in his interview with 
her, “she is once again determined to stop drinking now and completely.  Her thinking may be maturing or simply influx. 
Only time will reveal whether she can control herself in this manner.”  Id.  The likelihood that the individual will fulfill 
this intent is discussed later in this decision.  Nonetheless, I cannot find that the Notification Letter accurately describes 
the individual’s expressed intent at the time the LSO issued the letter. 

 
Second, as noted above, regarding a 2001 automobile accident, the Notification Letter twice alleges that after 

the individual was taken to a hospital, “police identified alcohol in her car.”  Exhibit 1 at 2, 3.  However, the arrest record 
referenced in the Notification Letter states that a “12oz beer bottle was located inside her automobile.”  Exhibit 10 at 2.  
In addition, the portion of the report of the DOE Psychologist cited in Notification Letter as support for this allegation 
states that an “empty 12-ounce beer bottle was found in her car by police.”  Exhibit 4 at 6 (emphasis added).  Thus, I 
cannot find that the Notification Letter accurately represents the information that it cites in the record.  The accuracy of 
this particular allegation aside, I note that the discovery of an empty beer bottle in an automobile could raise as much as, 
if not more, concern regarding the individual’s use of alcohol than the presence of unconsumed alcohol in the vehicle. 

 
Finally, the Notification Letter alleges that the individual “admitted in her March 19, 2012 psychological 

evaluation . . . that she willfully told an incorrect story” regarding the reasons for her termination from a job in 1997.  
Exhibit 1 at 5.  However, while the inconsistencies regarding the individual’s account are clear from the record, I do not 
find support in the report of the DOE Psychologist for the allegation that the individual admitted willfully providing a 
false account of this incident. 

 
 6 As noted above, one of the allegations contained in the Notification Letter is that the individual failed to 
provide proof of payment or a payment plan for approximately $5,087 in delinquent debt despite her assurance in a 2002 
PSI that she would do so.  Exhibit 1 at 5.  While a portion of the 2002 PSI was provided as an exhibit by the LSO, 
Exhibit 15, the portion of the 2002 PSI cited as support for this particular allegation was not included as part of the 
exhibits provided by the LSO.  However, the individual has not disputed the validity of this allegation, and in fact stated 
in her 2012 PSI that she had previously been denied access authorization for failure to provide information requested 
regarding her finances.  Exhibit 14 at 12, 117-18; see also Exhibit 10 (March 26, 2003, letter from the LSO to the 
individual advising her that, as she had “not provided the information as required, you are hereby advised that processing 
for ‘Q’ access authorization for you employment was administratively suspended . . . .”).  Therefore, I find the validity of 
this undisputed allegation to be adequately supported by the record in this case.  Nonetheless, for completeness of the 
record, I requested that the LSO provide to both me and the individual a copy of the portion of the 2002 PSI not included 
in Exhibit 15.  The LSO has done so, and the administrative record now contains the entirety of the 2002 PSI. 
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First, certain emotional, mental, and personality conditions can impair judgment, reliability, or 
trustworthiness, in this case both Personality Disorder NOS, and Alcohol Dependence being of 
concern under Criterion H. See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (Adjudicative Guidelines), The White House (December 19, 2005) 
at Guideline I.  Moreover, the diagnosis of Alcohol Dependence and the undisputed allegations 
regarding the individual’s past problematic use of alcohol raise significant security concerns under 
Criterion H and J related to excessive alcohol consumption, which often leads to the exercise of 
questionable judgment or the failure to control impulses, and calls into question the individual’s 
future reliability and trustworthiness.  Id. at Guideline G.  
 
Under Criterion L, the valid allegations in the Notification Letter raise three distinct concerns.  The 
undisputed criminal charges against the individual create doubt about her judgment, reliability and 
trustworthiness, as they call into question her ability or willingness to comply with laws, rules and 
regulations.  Id. at Guideline J.  In addition, any failure to provide truthful and candid answers 
during the security clearance process, in the present case the failure of the individual to provide 
consistent answers regarding her termination from a prior job, demonstrates questionable judgment, 
lack of candor, dishonesty, and/or unwillingness to comply with rules and regulations.  Id. at 
Guideline E.  Finally, the failure or inability of an individual to live within one's means, satisfy 
debts, and meet financial obligations may indicate poor self-control, lack of judgment, or 
unwillingness to abide by rules and regulations, all of which can raise questions about an individual's 
reliability, trustworthiness and ability to protect classified information. Moreover, an individual who 
is financially overextended is at risk of having to engage in illegal acts to generate funds.  Id. at 
Guideline F. 
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual a security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
regulations further instruct me to resolve any doubts concerning the individual’s eligibility for 
access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
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IV. ANALYSIS 
 
A.  Concerns Stemming from the Diagnosis of Personality Disorder NOS 
 
In his report, the DOE Psychologist considered whether the individual met the criteria for Borderline 
Personality Disorder set forth in the Diagnostic and Statistical Manual of the American Psychiatric 
Association, 4th edition, Text Revision (DSM-IV-TR).  Exhibit 4 at 9-10.  He found in the 
individual’s history, among other things, “intense and unstable” relationship patterns, “impulsivity in 
her use of alcohol, reckless driving, and even sex,” a “marked reactivity of moods,” and noted how 
these meet certain criteria for Borderline Personality Disorder.  Id. at 10.  He concluded, however, 
that while the individual 
 

has many behaviors of a Borderline Personality Disorder (301.83), she does not 
warrant the diagnosis. The features described above are enduring features and have 
produced significant stress and impairment in her relationships and occupational 
endeavors. She has another behavior often seen in personality disorders and that is 
the tendency to willfully and convincingly misrepresent the facts of an event for self-
serving reasons. In regard to these tendencies, she warrants a diagnosis of Personality 
Disorder Not Otherwise Specified (301.9).7 

 
Id.  The individual did not present testimony or other evidence at the hearing that would undermine 
the factual basis for the diagnosis made by the DOE Psychologist, whose observations I find to be 
well-supported by the record. 
 
Having reviewed the record and observed the testimony offered at the hearing, the DOE 
Psychologist stated that he heard nothing that would cause him to change the conclusions set forth in 
his report, Hearing Transcript (Tr.) at 83, and that the individual’s condition would likely cause 
significant defects in the individual’s judgment and reliability going forward.  Id. at 92.  He testified 
that successful treatment of this disorder would require intensive therapy, including sessions at least 
twice a week, lasting “for a minimum 18 months to two years, sometimes longer.”  I found the 
testimony of the DOE Psychologist in this regard to be persuasive, and therefore I cannot conclude 
that the individual has resolved the concerns raised by the diagnosis of Personality Disorder NOS. 
 
B.  Concerns Related to the Individual’s Use of Alcohol 
 
As discussed above, any excessive use of alcohol by a holder of access authorization raises serious 
security concerns.  Thus, looking forward, the pertinent issue before me is the likelihood that the 
individual will use alcohol to excess in the future.  In the individual’s favor is her testimony that she 
has not consumed alcohol since the beginning of 2012.  Tr. at 27.  In addition, the individual 
expressed, both during her interview with the DOE Psychologist and at the hearing, her intent to not 
drink in the future.  Id. at 27, 43; Exhibit 4 at 11.   
 
Unfortunately, I have serious doubts regarding whether the individual will be successfully in 
fulfilling her intent.  First, during her 2002 PSI. the individual was asked about her future intention 

                                                 
7 The DSM-IV-TR describes the diagnosis of Personality Disorder Not Otherwise Specified as a category “for 

disorders of personality functioning . . . that do not meet criteria for any specific Personality Disorder.”  DSM-IV-TR at 
729. 
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regarding her use of alcohol, and responded that her “[i]ntent is to never, never use it. . . .  Nothing, 
nothing, I don’t want nothing to do with it.”  Exhibit 15 at 51.  The fact that the individual 
nonetheless began drinking alcohol again leads me to conclude that her expressed intent, without 
more, gives little assurance of success.  As for what more the individual could do to improve her 
chances of remaining abstinent, the DOE Psychologist recommended in his testimony that she 
participate in Alcoholics Anonymous and receive alcohol counseling.  Id. at 88.  He added that he 
would “like her to be abstinent for 18 months total.  Then – even the prognosis for me is probably 
only slightly above average.”  Id. 
 
Given that the individual had, as of the date of the hearing in this matter, abstained from using 
alcohol for a little over eight months, and received none of the treatment recommended by the DOE 
Psychologist, see id. at 36-37, I conclude the risk that the individual will use alcohol to excess in the 
future is simply too high, such that I cannot find that the individual has resolved the concerns raised 
by the diagnosis of Alcohol Dependence and her past problematic use of alcohol. 
 
C.  Concerns Related to the Individual’s Past Criminal Conduct 
 
Regarding the criminal conduct cited in the Notification Letter under Criterion L, I consider it 
significant that three of the four criminal charges cited (occurring in 1994, 1997, and 2009) are 
alcohol-related.  Exhibit 1 at 3-4.  Had the individual resolved the concerns related to her use of 
alcohol, discussed above, I would necessarily take that into account in determining whether the 
Criterion L concern related to the same conduct had been resolved.  10 C.F.R. § 710.7(c) (requiring 
DOE officials to consider, among other things, the “the circumstances surrounding the conduct”). 
 
Moreover, I must consider the fact that the only criminal charge cited in the Notification Letter that 
is not related to the individual’s use of alcohol occurred in 1979 or 1980, when the individual was 
age 13 or 14, and thus took place over 30 years ago.  10 C.F.R. § 710.7(c) (requiring consideration 
of the “recency of the conduct” and “the age and maturity of the individual at the time of the 
conduct”).  In the absence of the individual’s subsequent alcohol-related criminal charges, I would 
likely find that the concerns raised by this charge had been resolved.  At this time, however, given 
that the concerns raised by the individual’s use of alcohol remain unresolved, I cannot find that the 
individual has resolved the concerns raised by her prior criminal charges under Criterion L. 
 
D.  Concerns Related to the Individual’s Finances 
 
As referenced above, the Notification Letter listed, as a concern under Criterion L, delinquent debts 
totaling $2,999, as well as statements by the individual regarding her inability to pay her debts and 
inaction in taking steps to resolve her debts.  Under the Adjudicative Guidelines, among the factors 
that may serve to mitigate security concerns raised by an individual’s financial problems are that the 
conduct happened long ago or was infrequent; the financial problems were largely beyond the 
person’s control and the individual acted responsibly under the circumstances; or that an individual 
has initiated a good faith effort to repay his or her outstanding creditors. Adjudicative Guidelines at 
Guideline F. 
 
While the magnitude of the individual’s delinquent debts is less than that faced by individuals in 
other cases, see e.g., Personnel Security Hearing, Case No. TSO-1065 (2011) (over $45,000 in 
delinquent debts), these debts raise serious concerns when viewed in the fuller context of this case.  
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The individual’s current financial problems are not isolated in time, but appear to be a continuation 
of a pattern that goes back at least ten years.  A check of the individual’s credit by the OPM in 2002 
revealed approximately $5,000 in delinquent debts.  Exhibit 6.  It was the failure of the individual to 
provide information regarding these delinquencies that resulted in the suspension of her previous 
application for access authorization. See Exhibit 10.  In her most recent PSI, the individual stated 
that, between 2002 and 2012, her financial situation would “get good,” but then she would again 
“fall behind” and be unable to pay her bills.  Exhibit 14 at 97. 
 
In the PSI, the individual indicated that she has had particular difficulty with medical bills, 
specifically noting problems she has experienced with her thyroid, and medication she needs to take 
as a result.  Id. at 99, 107.  Indeed, of the $2,999 in delinquencies identified in the OPM’s more 
recent check of the individual’s credit in 2011, over half of the debt appears to stem from unpaid 
medical expenses.  Exhibit 5.  However, while this might indicate that a significant part of the 
individual’s problems were due to circumstances beyond her control, the individual has not claimed 
that these expenses were the result of an unexpected emergency that is unlikely to recur, but instead 
these appear to be regular, recurring medical expenses.  See Adjudicative Guidelines at Guideline F 
(listing “unexpected medical emergency” as an example of a condition “largely beyond the person’s 
control” and therefore potential mitigating). 
 
Regarding her willingness and ability to satisfy her delinquent debts, the individual has submitted a 
July 31, 2012, credit report from a major consumer credit reporting agency, Exhibit D, copies of four 
money orders of $20 paid toward her delinquent accounts, Exhibit E, and a list of her typical 
monthly expenses.  Exhibits A.  Having reviewed these documents and considered them in context 
of the entire record, I find that the individual has not sufficiently demonstrated that she is either 
willing or able to resolve the delinquencies she faces. 
 
I first note that the credit report provided by the individual references only some of the accounts 
found to be delinquent by the OPM in its 2011 check of the individual’s credit.  As for those 
accounts that do appear on both the July 31, 2012, and the 2011 report, there is no indication that the 
individual has made significant progress toward reducing the delinquent balances on the accounts.  
Compare Exhibit D with Exhibit 5.  In fact, it appears that, with regard to at least three of the four 
accounts for which the individual offered proof of payment by recent money orders, the balances on 
the accounts were either the same or more on July 31, 2012, than they were as reported to OPM in 
November 2011. 
 
With respect to the individual’s accounting of her monthly expenses, Exhibit A, the total of those 
expenses equals $1,537 and, based upon her testimony, her net monthly income appears to be 
approximately $1,800 per month.  Tr. at 50-51.  However, included in the accounting of her monthly 
expenses is her statement that it “does not include my cell phone, food, prescriptions, [and] 
emergencies at home such as appliances breaking.”  Exhibit A.  She also states that the monthly 
utilities would be higher in the winter.  Thus, the information provided by the individual is simply 
insufficient to determine whether her regular income would allow her to make progress toward 
paying down her outstanding debt, whereas what information there is regarding her current 
delinquencies indicate that she has either been unable or unwilling to do so. 
Finally, even if the individual could demonstrate such progress toward financial stability and 
responsibility, Hearing Officers in prior cases have held that, once an individual has demonstrated a 
pattern of financial irresponsibility, he or she must demonstrate a new, sustained pattern of financial 
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responsibility for a period of time that is sufficient to demonstrate that a recurrence of the past 
pattern is unlikely.  See, e.g., Personnel Security Hearing, Case No. TSO-1048 (2011), and cases 
cited therein.  Thus, at this point, it is clearly too early for me to find that the individual has 
demonstrated a sustained pattern of financial responsibility for a significant period of time relative to 
her lengthy past period of financial irresponsibility.  As such, I cannot find that the individual has 
resolved the concerns in this case related to her handling of finances. 
 
E.  Concerns Related to Inconsistent Information Provided in the Security Clearance Process 
 
The final concerned to be addressed in this case stems from what the LSO describes as the 
individual’s failure “to provide truthful and candid answers during the security clearance process.”  
Exhibit 1 at 5.  The DOE security program is based on trust, and when a security clearance holder 
breaches that trust, it is difficult to determine to what extent the individual can be trusted again in the 
future.  Personnel Security Hearing, Case No. PSH-12-0059 (2012) (citing Adjudicative Guidelines 
at Guideline E). 
 
Here, the information at issue concerns the reason for the individual’s termination from a job in 
1997.  In her 2002 PSI, when asked whether she had ever been fired for drug use, the individual 
responded that she had been fired from a job “for alcohol.”  Exhibit 15 at 58.  She explained that she 
had been at her house drinking with her nephew until 1:00 a.m. one night, and that when she arrived 
at work the next morning “they told me that I couldn’t be there smelling like alcohol, so they 
terminated me.”  Id. at 59.  She stated she was not “intoxicated” when she arrived at work that day, 
but “was still kinda like dizzy,” and “still had a high.”  Id. at 61.  She added that, “even though I 
brushed my teeth and everything . . . , my breath still smelled like alcohol.”  Id. 
 
By contrast, when asked at the 2012 PSI about this incident, the individual stated that her supervisor 
accused her of smelling of alcohol, but “I didn’t smell, I reported to [another supervisor’s] office and 
he didn’t smell anything on me, but that’s what [her supervisor] had said and she terminated me for 
that.”  Exhibit 14 at 66.  The individual went on to explain that her supervisor was at her house the 
night before the incident, the individual had a few beers with her, and that she mentioned to her 
supervisor that a man, who unbeknownst to the individual had been having an affair with her 
supervisor, had been flirting with her.  Id. at 72.  Thus, according to the individual, her supervisor 
“looked for that excuse” to fire her, but that the individual was not aware of this until years after the 
fact.  Id. at 73.  When confronted with the statement in her 2002 PSI that she drank until 1:00 am and 
felt dizzy the next morning, the individual responded, “No, that’s impossible.  I couldn't have, you 
know, I couldn't stay drinking until 1:00 and felt dizzy, I don't know.  I know what happened, she 
just like I said, kind of gonna stick to that story, she said that I smelled of alcohol.”  Id. 
 
The clear discrepancies in these two accounts are troubling, and the individual offered no 
explanation in her hearing testimony that would alleviate the concern they raise.  In fact, her 
testimony contradicted what she stated in her most recent PSI, stating as she had in 2002 that her 
“nephew was at my house. [My supervisor] -- when I drank with her, it was at her house, and it was 
not that night.”  Tr. at 63.  Ultimately, the individual conceded that she may have smelled of alcohol 
the day she was fired.  “I'm not going to deny it, but I'm going to leave it at that, because I'm 
confused about it myself, you know.”  Id. at 68. 
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The DOE Psychologist, regarding statements made by the individual at his interview with her, 
remarked that it is “hard to know where she is and whether what she says at one time is going to 
hold two months or three months or a year.”  Id. at 86.  He explained that his understanding of the 
individual “is that when she makes statements like that, she believes them.  She's . . . not consciously 
lying.  But . . . she’ll say one thing that's almost true, not quite true, or not true, but it is hard to know 
which of those [is true].”  Id.   
 
Ultimately, whether the individual has made false statements intentionally or not, the lack of 
consistent, reliable information that she provides raises serious concerns.  To make meaningful 
determinations regarding a person’s eligibility for access authorization, the DOE must rely upon 
applicants to provide accurate information in response to any questions it may have.  Based on the 
information in the record, including the individual’s hearing testimony, I cannot find that the 
individual has resolved the grave concern that she cannot be relied upon in this fundamental respect. 
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not resolved the DOE’s security 
concerns under Criteria H, J, and L. Therefore, the individual has not demonstrated that granting her 
access authorization would not endanger the common defense and would be clearly consistent with 
the national interest. Accordingly, I find that the DOE should not grant the individual a security 
clearance at this time. Review of this decision by an Appeal Panel is available under the procedures 
set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 25, 2012 



 

* The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such material has been deleted from this copy and replaced with 
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Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) for 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 For 
the reasons set forth below, I conclude that the DOE should grant the individual access authorization.2   
 

 
I.  BACKGROUND 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

 
The individual is an employee of a DOE contractor and is an applicant for an access authorization.  After 
a background investigation conducted by the Office of Personnel Management (OPM) revealed 
information of concern to the DOE, a Local Security Office (LSO) summoned the individual for an 
interview (PSI) with a personnel security specialist on August 31, 2011.  Exhibit 3 (DOE Case 
Evaluation); Exhibit 5 (PSI Transcript).  After the PSI, the LSO referred the individual to a local 
psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation.  The 
DOE psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to the 
LSO. Exhibit 4 (Report of Psychiatric Examination).  Based on this report and the rest of the individual’s 
personnel security file, the LSO determined that derogatory information existed that cast into doubt the 
individual’s eligibility for access authorization. Exhibit 3 (DOE Case Evaluation).  The LSO informed 
the individual of this determination in a letter that set forth the DOE’s security concerns and the reasons 
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for those concerns.  Letter from LSO to Individual (June 6, 2012) (Notification Letter); Exhibit 1 
(Summary of Security Concerns).  The Notification Letter also informed the individual that he was 
entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his 
eligibility for an access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I was 
appointed the Hearing Officer. The DOE introduced six exhibits into the record of this proceeding. The 
individual introduced twelve exhibits, and presented the testimony of seven witnesses, in addition to his 
own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited derogatory information within the purview of two potentially disqualifying 
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (k) (hereinafter 
referred to as Criteria H and K, respectively).  Exhibit 1 at 2-4.3  The Notification Letter also cited 
Section 1072 of the National Defense Authorization Act for Fiscal Year 2008, otherwise known as the 
Bond Amendment.  Id. at 2. 
 
To support Criterion H, the LSO cited the report of the DOE psychiatrist, in which he concluded that the 
individual met criteria found in the Diagnostic and Statistical Manual of Mental Disorders IV-TR (DSM-
IV-TR) for Opiate Dependence and Learning Disorder Not Otherwise Specified, and that both of these 
conditions cause, or may cause, a significant defect in judgment and reliability.  Id. at 2-4 (citing Exhibit 
4 at 7-10).  Under Criterion K, the LSO cited admissions by the individual that he used heroin from 1996 
to 1998, when he entered a methadone program, from which he subsequently relapsed three times, the 
last relapse occurring in 2004.  Id. at 3 (citing Exhibit 4 at 1-8; Exhibit 5 at 12-18, 27-28, 44-48).  The 
LSO further alleged, under Criterion K, that the individual admitted that he entered an additional 
treatment program and was diagnosed with Opioid Dependence in May 2010.  Id. (citing Exhibit 4 at 4; 
Exhibit 5 at 34, 35). 
 
Under the Bond Amendment, the LSO cited the report of the DOE psychiatrist, specifically his 
conclusion that the individual met that DSM-IV-TR criteria for Opiate Dependence.  Id. at 2 (citing 
Exhibit 4 at 1, 7-10).  The Bond Amendment provides that “the head of a Federal agency may not grant 
or renew a security clearance for a covered person who is an unlawful user of a controlled substance or 
an addict (as defined in section 802(1) of title 21).”  50 U.S.C. § 435c(b) (2009).  Section 802(1) of title 
21 defines “addict” as “any individual who habitually uses any narcotic drug so as to endanger the public 
morals, health, safety, or welfare, or who is so far addicted to the use of narcotic drugs as to have lost the 
power of self-control with reference to his addiction.”  21 U.S.C. § 802 (2010). 
 
Although the individual responded to the Notification Letter with a “general denial” of the allegations set 
forth therein, Exhibit 2, I find that, with two exceptions,4 each of these allegations is valid and well 

                                                 
3 Criterion H defines as derogatory information indicating that an individual has an “illness or mental condition 

of a nature which, in the opinion of a psychiatrist or licensed clinical psychiatrist, causes or may cause, a significant 
defect in judgment or reliability.”  10 C.F.R. § 710.8(h).  Under Criterion K, information is derogatory if it indicates that 
an individual has “ [t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance 
listed in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 
1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a 
physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by Federal law..” 10 C.F.R. 
§ 710.8(k). 

4 First, as noted above, the Notification Letter alleges that the individual admitted in his PSI that he was 
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supported by the record in this case.  10 C.F.R. § 710.27(c) (requiring Hearing Officer to “make specific 
findings based upon the record as to the validity of each of the allegations contained in the notification 
letter”). 
 
I further find that the valid allegations in the Notification Letter adequately justify the DOE’s invocation  
of the Bond Amendment and Criteria H and K, and raise significant security concerns.  First, regarding 
the Bond Amendment, I note that, aside from diagnosing the individual as Opiate Dependent, the DOE 
psychiatrist opined in his report that the treatment the individual had received to that point was only 
“minimally effective,” and therefore recommended more intensive treatment.   Exhibit 4 at 10.  Based on 
this opinion, it is reasonable to conclude that, at the time of the psychiatrist’s report, the individual was 
an “addict” under the definition referenced in the Bond Amendment, in that he had not yet regained the 
“power of self-control with reference to his addiction.” 
 
Addiction to a narcotic drug, of concern under the Bond Amendment, and any use of illegal drugs such as 
heroin, at issue here under Criterion K, can raise questions about an individual's reliability and 
trustworthiness, both because drugs can impair judgment and because their use raises questions about a 
person's ability or willingness to comply with laws, rules, and regulations.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information (Adjudicative Guidelines), 
The White House (December 19, 2005) at Guideline H.  Further, certain emotional, mental, and 
personality conditions can impair judgment, reliability, or trustworthiness, in this case both Opiate 
Dependence and Learning Disorder Not Otherwise Specified being of concern under Criterion H.  Id. at 
Guideline I.   
  

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that 
in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and 
circumstances, and make a “common-sense judgment . . . after consideration of all relevant information.” 
10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and unfavorable, that has a 
bearing on the question of whether granting the individual a security clearance would compromise 
national security concerns. Specifically, the regulations compel me to consider the nature, extent, and 
seriousness of the individual’s conduct; the circumstances surrounding the conduct; the frequency and 
recency of the conduct; the age and maturity of the individual at the time of the conduct; the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes; the likelihood of 

                                                                                                                                                             
diagnosed with Opioid Dependence by a treatment facility in May 2010.  Exhibit 1 at 3 (citing Exhibit 5 at 34, 35).  
However, I find no such admission in the PSI. 

 
Second, under Criterion H, the Notification Letter references the diagnosis of Learning Disability Not Otherwise 

Specified reached by the DOE Psychiatrist, and then states that the individual “admitted he cannot be financially 
responsible because of his limitations associated with reading and writing impairments and admits it is unreasonable for 
him to resolve his debt on his own.”  Exhibit 1 at 4.  The Notification Letter cited a portion of the PSI transcript 
containing a statement by the individual that he does not know how to “spell” or “write stuff down” in response to a 
question as to why he had not contacted a bankruptcy attorney or a consumer credit counseling service.  Exhibit 5 at 83.  
In a response to question later in the interview, not in the context of a discussion of his reading and writing difficulties, 
the individual answered “No” when asked whether he thought it was reasonable for him to pay off his debts on his own.  
Id. at 84.  Because of the tenuous connection between these two statements in the PSI transcript, I find that the 
Notification Letter, at best, mischaracterizes the relationship between the individual’s learning disability and his ability to 
pay off his debts.  Aside from the accuracy of the allegation, its inclusion in the Notification Letter, particularly under 
Criterion H, is puzzling.  First, I note that the LSO found, after the PSI, that any concerns related to the individual’s 
finances had been mitigated.  Exhibit 3 at 2.  Further, these statements by the individual in the PSI were not cited in the 
report of the DOE psychiatrist, whose diagnosis formed the basis of the concern cited under Criterion H. 
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continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. 
§ 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). 
Once the DOE has made a showing of derogatory information raising security concerns, the burden is on 
the individual to produce evidence sufficient to convince the DOE that granting or restoring access 
authorization “will not endanger the common defense and security and will be clearly consistent with the 
national interest.” 10 C.F.R. § 710.27(d).  The regulations further instruct me to resolve any doubts 
concerning the individual’s eligibility for access authorization in favor of the national security. 
10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 

A. The Concerns Stemming from the Individual’s Use of Illegal Drugs Have Been Resolved 
 
Prior to the hearing in this matter, the individual submitted two letters from the clinic from which he has 
received treatment since May 2010.  In one letter, a medical doctor at the clinic states that, since 
beginning treatment, the individual has been “followed with a medical provider at least once a month.  
He is also followed by a counselor.”  Exhibit A.  The doctor states that “he has had urine drug screens 
every 2-3 months” and “not once tested positive for illicit drugs.”  Id.  The doctor concludes that she 
considers the individual’s opiate dependence to be “well-controlled.” The second letter, from the 
counselor at the clinic, states that the individual has been “successful in compliance with the Suboxone 
Program and has not experienced any ill side effects.”  Exhibit B.5 
 
The counselor, a licensed clinical social worker and behavioral health therapist, testified at the hearing by 
telephone.  Hearing Transcript (Tr.) at 87-97.  She described the individual’s participation in the clinic’s 
program as “excellent.”  Id. at 87, 88.  Regarding counseling, she testified that she and the doctor decide 
what treatment is appropriate.  Id. at 89.  She stated that “there are some people who we insist on coming 
much more frequently for counseling because of their risk.  If the risk is very low, then, of course, the 
physician is monitoring and it would be once a month.”  Id. at 90.  She opined that the risk of the 
individual relapsing into the use of heroin, is “very low” and that his prognosis is “excellent, . . . .”  Id. at 
91, 93.   
 
Having heard the testimony of the clinic’s counselor, the DOE psychiatrist stated that he was impressed 
by her testimony and by the quality of the clinic’s program.  Id. at 118, 119.  He noted that, when he 
wrote his report, he was unimpressed with a “once-a-month treatment program, that it didn’t seem 
intensive enough to give him the skills he needed and the training he needed to give him a better 
prognosis.”  Id.  After hearing the counselor’s testimony, the DOE psychiatrist testified that  
 

[I]t seems that it isn’t the case that it was a barebones, publicly funded treatment program 
that only allowed one a month, but it turns out that much more intensive treatment 
programs are given by her if they feel that it is needed. 
 
So he was evaluated by competent people and had the one-a-month program because that 
is what his well-trained counselors felt was appropriate. 

                                                 
5 In his report, the DOE psychiatrist explained that Suboxone is a combination of buprenorphine, a long-lasting 

synthetic opiate, and naloxone, an opiate antagonist, and is commonly given in 30-day prescriptions that an addict can 
take as “one gelatin square sublingually each morning.”  Exhibit 4 at 3-4. 
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I would be comfortable with that now, knowing that he was evaluated. 

 
Tr. at 119.  Finally, the DOE psychiatrist testified that, “as of today, [the individual’s] risk of relapse into 
illegal drug use is low.”  Id. at 126.   
 
Considering the hearing testimony of both the counselor and the DOE psychiatrist, along with all other 
evidence in the record, I conclude that the risk that the individual will use illegal drugs in the future to be 
sufficiently low that the concerns raised related to the individual’s use of illegal drugs, under both 
Criteria H and K, have been resolved.6  
 
Further, I find that the individual is no longer an “addict” under the definition referenced in the Bond 
Amendment, i.e.,  that he is not an “ individual who habitually uses any narcotic drug so as to endanger 
the public morals, health, safety, or welfare, or who is so far addicted to the use of narcotic drugs as to 
have lost the power of self-control with reference to his addiction.”  21 U.S.C. § 802 (2010). 
 
In this regard, I note the DOE psychiatrist’s testimony that the individual was, at the time of the hearing, 
habitually using a narcotic drug, Suboxone.  Tr. at 121, 130.  The DOE psychiatrist also expressed 
concerns about the individual “as far as his public health risk, in that he picked up the Hepatitis C virus 
when he was sharing needles, probably back in his heroin days,” although the psychiatrist pointed out 
that this disease is not easily communicable.  Id. at 121.  Regardless of the seriousness of this risk, 
however, it seems clear that the risk does not stem from the narcotic drug that he is currently using, 
Suboxone.  As such, I find that, while the individual does currently habitually use  a narcotic drug, there 
is no evidence that he habitually uses this drug in a way that endangers the public moral, health, safety, 
or welfare. 

                                                 
6 In a recent case before this office, an OHA Hearing Officer addressed the risk of relapse of an individual who, 

at the time of the hearing, was receiving Suboxone therapy for treatment of an addiction to a prescription opiate, 
OxyContin.  Personnel Security Hearing, Case No. PSH-11-0030 (2012).  The psychiatrist who testified for the DOE in 
that case opined that, unless the individual could avoid relapse into OxyContin abuse for one year after he had completed 
his Suboxone therapy, she could not consider the individual’s risk of relapse into the abuse of OxyContin to be low. 
Id. at 9.  The psychiatrist cited studies showing that “Suboxone works well for prescription opiate users,” but that 
“discontinuation of Suboxone use causes relapse rates to skyrocket. . . . .”  Id. at 8.  Considering this testimony, the 
Hearing Officer concluded that “it would appear that, from the point of view of the national security, the risk of relapse in 
this case will continue to be too high until the individual has successfully completed his Suboxone treatment and avoided 
the significant risk of relapse thereafter.”  Id. at 9. 

 
The present case is distinguishable in at least two respects.  First, in this case, both the DOE psychiatrist and the 

clinic’s counselor agreed that the risk of relapse once Suboxone is discontinued is dependent on the length of time an 
individual has been on Suboxone, i.e., the longer one is kept on Suboxone therapy, the lower the risk of relapse once the 
therapy is discontinued. Tr. at 95.  Significantly, this time-dependent factor was not addressed by the DOE psychiatrist’s 
testimony in the prior case.   Moreover, unlike in the prior case, I have the benefit of the testimony of the individual’s 
counselor that the individual should remain on Suboxone until the counselor, the medical doctor at the clinic, and the 
individual believe he is ready “to move off of it, and sometimes that happens in two years, sometimes three, sometimes 
longer.  It depends.”  Tr. at 92; id. at 97 (testimony of counselor that she would “certainly” not recommend discontinuing 
Suboxone treatment unless she believed the risk of relapse was low).  By contrast, in the prior case, the treatment 
provider did not testify, and so could provide no similar assurance that the individual in that case would remain on 
Suboxone therapy until it was appropriate to discontinue it.   

 
In short, the evidence presented in the prior case was simply not sufficient to assure the Hearing Officer that the 

risk of relapse in that case was low enough to resolve the relevant concern.  Here, the much different testimony before 
me, along with the credible testimony of the individual that he would not discontinue taking Suboxone against the advice 
of his doctor and counselor, id. at 110, convince me that this individual is at a low risk of relapse into use of illegal drugs. 
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As for the second part of the definition, the DOE psychiatrist testified that “the fact that [the individual] 
is in a Suboxone program shows that he has obtained more self-control of his addiction rather than given 
up self-control.”  Id. at 122.  I agree, and find that the individual is not so far addicted to the use of 
Suboxone as to have lost the power of self-control with reference to his addiction.  As such, I find 
resolved any concern raised as to whether the individual is an addict under the definition reference in the 
Bond Amendment. 
 

B. The Concerns Stemming from the Individual’s Learning Disability Have Been Resolved 
 
In his report, the DOE psychiatrist noted that the individual acknowledged being functionally illiterate 
and, after administering screening tests for reading and arithmetic, the psychiatrist rendered a diagnosis 
of Learning Disorder Not Otherwise Specified.  Exhibit 4 at 1, 6, 7.  In his hearing testimony, the DOE 
psychiatrist explained his report’s conclusion that the individual’s functional illiteracy “may cause a 
significant defect in judgment or reliability.”  Id. at 10.  The DOE psychiatrist stated that he was 
concerned that the individual’s “inability to read could be a problem in situations such as being able to 
understand security regulations and by benefitting from training and learning about security 
policies, . . . .”  Tr. at 114-15. 
 
However, the DOE psychiatrist listed a number of factors that now mitigate that concern.  He noted that 
 

In my one-hour interview with him, I did not do formal testing, as I mentioned, 
intelligence testing, reading testing, other such formal testing. 
 
Subsequently, formal testing was done, and it did show that he does have a dyslexic 
disorder, but it showed a number of things that I thought were important. 
 
First of all, his intelligence turned out to be above average, which was something I was 
concerned about when I met with him, because his inability to read could be from 
dyslexia, but it could be from just a generalized poor intelligence, but subsequent testing 
showed that his intelligence, as I mentioned, is above average. His IQ is greater than 100. 
So that is a good sign as far as his ability to function in the workplace, to deal with 
whatever information he needs to get regarding security measures and how to understand 
them and how to get the information if he needs to get it. 

 
Id. at 115. 
 
The DOE psychiatrist also referenced prior hearing testimony, id. at 74, that all new employees at the 
DOE facility where the individual works receive a two-day training followed by a 50-question test, 
which the individual passed.  Id. at 117.  He stated that he had not been aware of this training and test, 
and that it represented “another screening that he has passed and again goes to the argument that his poor 
performance with me was partly because I stressed him out by doing these questions in the context of a 
stressful psychiatric evaluation.”  Id.   The DOE psychiatrist testified that what he heard at the hearing 
“made me change my opinion that his ability to read would be at such a low level that it would affect his 
reliability; particularly his reliability with respect to being able to learn about and follow security 
regulations.”  Id. at 116. 
 
There was also hearing testimony describing tutoring that the individual had received since May 2012.  
His tutor testified at the hearing, stating that the individual had done “[r]eally well,” and that what 
impresses her most “is he is working two jobs, then he comes and sees us two and three times a week.”  
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Id. at 58.  She stated that, since beginning tutoring, the individual has significantly increased both his 
reading speed and vocabulary.  Id.  She described the individual as very conscientious about building 
security in the locations where she tutors him, including at the DOE facility where he works.  Id. at 62, 
65-66.  The tutor testified that, if the individual came across a document that was labeled “Classified,” he 
would be able to recognize that, and that, “if it doesn't say ‘Classified’ and it is not properly labeled, I 
think he, knowing him and seeing him at work, would err on the side of caution,” and make sure it was 
handled properly.  Id. at 63. 
 
In general, I was very impressed that the individual reached out for assistance in coping with his learning 
disability and, more importantly, that he has faithfully stayed with that program, meeting two to three 
times a week, despite holding down two jobs.  The individual testified, credibly in my opinion, that he is 
“going to still stick with the reading no matter what happens here.  I am still going to do it.”  Id. at 113. 
 
Even to the extent that the individual may in the future not comprehend certain written materials related 
to security requirements, I am convinced, based on his testimony and that of his supervisor, that he would 
ask for help to make sure he understands any relevant material he is given to read.  Id. at 77, 113.  In 
sum, given all the evidence in the record, including the revised opinion of the DOE psychiatrist based 
upon the testimony presented at the hearing, I find that any security concern raised by the individual’s 
learning disability has been resolved.   

 
V. CONCLUSION 

 
For the reasons set forth above, I conclude that the individual has resolved the DOE’s security concerns 
under the Bond Amendment and Criteria H and K. Therefore, the individual has demonstrated that 
granting him access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the DOE should grant the individual a 
security clearance. Review of this decision by an Appeal Panel is available under the procedures set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 12, 2012 
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William M. Schwartz, Hearing Officer: 
 
This Decision considers the eligibility of XXXXXXXXXX (the individual) to hold an 
access authorization1 under the regulations at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, I find that the Department of Energy (DOE) should 
restore the individual’s access authorization. 
 

I. Background 
 
The individual is employed by a DOE contractor and has held a DOE access 
authorization for 24 years.  During a routine polygraph examination, the individual 
revealed that he had committed several errors handling classified information between 
2000 and 2011 and failed to report them at the time they occurred. He also revealed that 
on three occasions between 2007 and 2012, he failed to comply with rules and procedures 
regarding conduct in limited access work areas.  These admissions prompted the Local 
Security Office (LSO) to conduct a Personnel Security Interview (PSI) with the 
individual in January 2012.  Ex. 7. 
 
Because the PSI did not resolve the security concerns raised by the individual’s 
admissions, the LSO issued the individual a Notification Letter in June 2012, advising 
him that it possessed reliable information that created a substantial doubt about his 

                                                 
1 An access authorization, also known as a security clearance, is an administrative determination that an 
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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eligibility to hold an access authorization.  Ex. 1.  In an attachment, the LSO explained 
that the derogatory information falls within the potentially disqualifying criteria in the 
security regulations at 10 C.F.R. § 710.8(f), (g), and (l) (Criteria F, G, and L).2  
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing.  Ex. 2.  On July 5, 2012, the Director of the Office of 
Hearings and Appeals (OHA) appointed me Hearing Officer, and I conducted the 
hearing.  The DOE counsel introduced seven numbered exhibits into the record, and the 
individual tendered one exhibit.  The individual testified on his own behalf and called as 
witnesses his supervisor and two co-workers. 
 

II. Regulatory Standard 
 
The regulations governing the individual’s eligibility for access authorization are set forth 
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.” The regulations identify certain types of 
derogatory information that may raise a question concerning an individual’s access 
authorization eligibility. 10 C.F.R. § 710.10(a). Once a security concern is raised, the 
individual has the burden of bringing forward sufficient evidence to resolve the concern.  
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or 
recency of the conduct, the absence or presence of reformation or rehabilitation, and the 
impact of the foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c). In 
considering these factors, the Hearing Officer also consults adjudicative guidelines that 
set forth a more comprehensive listing of relevant factors. See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information (issued on 
December 29, 2005 by the Assistant to the President for National Security Affairs, The 
White House) (Adjudicative Guidelines).  
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). In order to reach a favorable decision, the Hearing Officer must 
find that “the grant or restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.” 10 C.F.R. § 710.27(a). “Any doubt as to an individual’s access 
authorization eligibility shall be resolved in favor of the national security.” Id. See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent 

                                                 
2  Criterion F concerns circumstances in which an individual “[d]eliberately misrepresented, falsified, or 
omitted significant information from a . . . Questionnaire for . . .  National Security[] Positions . . .” 
Criterion G describes security concerns where an individual “violated or disregarded security or safeguards 
regulations to a degree which would be inconsistent with the national security; . . . or violated or 
disregarded regulations, procedures, or guidelines pertaining to classified or sensitive information 
technology systems.”  Finally, Criterion L includes “unusual conduct” and “circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to 
act contrary to the best interests of the national security.”  Id. at § 710.8(l). 
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with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
 

III. The Notification Letter and the Security Concerns 
 
In its Notification Letter, the LSO supported its Criterion F security concern by alleging 
that the individual had provided it with false information.  In the Questionnaire for 
National Security Positions (QNSP) he completed on April 24, 2009, the individual 
certified that in the past seven years, he had not introduced, removed, or used hardware, 
software, or media in connection with any information technology system without 
authorization, when specifically prohibited by rules, procedures, guidelines, or 
regulations.  However, during a Personnel Security Interview conducted on May 1, 2012, 
he admitted that he had put a classified disc into an unclassified computer. 
 
The LSO supported its Criterion G security concern with the following allegations: 
 

 In 2000, the individual placed an unclassified computer disk into a machine that 
also contained a classified drive.  He failed to report the incident to the Cyber 
Security office because he was scared and new to the department. 
 

 On about five occasions in approximately 2000, the individual left classified 
material out on his desk unattended, and failed to report the incidents to security.   
 

 On one occasion between 2000 and 2002, the individual left a classified hard 
drive out on a desk overnight, unsecured, and failed to report the incident to 
security. 
 

 In 2006, the individual placed a disk containing classified information in his 
unclassified computer.  He did not report the incident for two or three years, 
though he knew he was required to report it immediately. 
 

 In approximately 2010, the individual left a safe that contained classified 
information open and unsecured for about an hour and a half.   
 

 On one or two occasions between 2010 and 2011, the individual took classified 
information from a vault without properly protecting it, and failed to report the 
incident or incidents to security at the time of occurrence.   

 
The LSO supported its Criterion L security concern with the following allegations: 
 

 On December 20, 2007, the individual brought his cell phone into an area of the 
facility in which cell phones are not permitted. 
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 In 2011, the individual left his computer, while connected to classified software, 
unattended and unlocked when he left his office to attend a meeting.  He did not 
report the incident to Cyber Security. 
 

 On two occasions in February and March 2012, the individual allowed a co-
worker to “shadow” him through the access door into and out of their secured 
work area.  He did not report the incidents as required. 
 

 On March 12, 2012, during a random polygraph examination, the individual 
admitted to several of the above incidents. 

 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s conduct under Criteria F, G, and L.  Conduct involving 
questionable judgment, lack of candor, dishonesty, or unwillingness to comply with rules 
and regulations can raise questions about an individual’s reliability, trustworthiness, and 
ability to protect classified information.  Adjudicative Guidelines at Guideline E, ¶ 17. 
Further, noncompliance with rules, procedures, guidelines, or regulations pertaining to 
information technology systems and the protection of classified information may raise 
security concerns about an individual’s reliability and trustworthiness, calling into 
question the willingness or ability to properly protect sensitive systems, networks, and 
information.  Id. at Guidelines K at ¶ 34, M at ¶ 39. 
 

IV. Findings of Fact 
 
The facts underlying the various incidents the individual reported are not in dispute, 
because the individual was the sole source of this derogatory information.  I address each 
incident in detail in Section V below, where I discuss the individual’s testimony at the 
hearing.3   
 
The individual held a security clearance from 1982 to 1990 and has held one 
continuously since 1996.  Transcript of Hearing (Tr.) at 122.  In 1998, the individual 
began working at his current assignment.  Id. at 125.  Due to the nature of their work, the 
individual and his co-workers handle classified documents, along with unclassified 
material, constantly in the course of each work day.  Id. at 101.   
 

                                                 
3   As an initial matter, I note that the LSO refers to the individual’s admissions of errors in handling 
classified material or failing to comply with security rules or procedures as “security incidents/violations” 
or “security violations.”  Ex. 1 at II.A, III.A, III.B.  I take administrative notice of DOE Orders 470.4B and 
471.1B, which discuss such terms as “violations” and “infractions.”  Incidents of security concern require 
inquiry and reporting in order to assign responsibility to an individual, who then may be issued a notice of 
infraction or violation.  I have no reason to believe that the LSO charged the individual with an infraction 
or violation at any time.  As a result, I conclude that the LSO was inaccurate in characterizing the behavior 
the individual admitted to as such, and has employed the terms “violation” and “incident” in their non-
technical senses. 
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When the individual learned that he had been randomly selected for a polygraph 
examination, he surmised that he would be questioned about his protection of classified 
material and, in preparation for the hearing, forced himself to recall every possible error 
he had made while handling classified documents.  Id. at 136-37.  After he discussed 
these errors with the polygraph examiner, the examiner reported them to the LSO.  
Exhibit 4.  At the subsequent Personnel Security Interview, the individual provided 
additional details regarding these errors, and admitted to other incidents, cited above, in 
which he had also improperly handled classified material or failed to follow procedures 
designed to protect such material, such as allowing his co-worker to “shadow” him.  
Exhibit 7 (Transcript of Personnel Security Interview, January 12, 2012).  Nothing in the 
record indicates that the LSO, once informed of these incidents, issued any formal notice 
of security violation, infraction or incident arising from the reported information.    
 

V. Analysis 
 
At the hearing, the individual’s three witnesses offered their opinions concerning the 
individual’s general adherence to security policy and the incidents that raised LSO’s 
concerns.  The individual’s supervisor testified that the individual has a positive attitude 
toward protecting classified information: he is careful and serious about his 
responsibilities, he makes suggestions to improve office procedures in that area, raises 
security issues at daily staff meetings, helps new staff members understand those 
procedures, and has invited cyber security personnel to speak to the office staff.  Tr. 
at 13-15, 41, 44.  The supervisor stated that, until the position was recently abolished, the 
individual had special duties as the custodian of classified removable electronic media 
(CREM) for the department and handled those duties well.  Id. at 12, 28.  Despite the 
number of security mistakes the individual admitted to, the supervisor finds these errors 
to be isolated, spread over several years, and not indicative of a pattern of willful or 
negligent disregard for rules.   Id. at 15. 
 
A co-worker testified that he has worked with the individual since 1998.  Id. at 46.  He 
stated that, until the office was converted into a secured area, they used to watch each 
other’s classified material when one needed to step away from it temporarily.  Id. at 47.  
He testified that the individual is honest, reliable and trustworthy and, despite the security 
concerns, can be counted on to follow rules.  Id. at 47.  He stated that over the years the 
office has been subject to hardware and software changes that have required modification 
of security procedures, and acknowledged a learning curve for these changes.  Id. at 48, 
50.  He also stated that it was the individual who has asked Cyber Security personnel to 
provide training to the office in these circumstances.  Id. at 51.  Like the supervisor, this 
witness did not believe the individual’s security errors constituted a worrisome pattern of 
conduct, and pointed out that the individual has taken full responsibilities for those errors.  
Id. at 60-61. 
 
The third witness has worked with the individual for 20 years and performs internal 
audits that include assessments of security practices regarding classified information.  Id. 
at 73-74.  He stated that the individual generally exhibits care and concern in his handling 
of classified material.  Id. at 78.  He noted that the individual works with classified 
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information much more often than most cleared personnel, and so the risk of error is 
much greater for him.  He further testified that many of the LSO’s concerns consist of 
minor errors, and in any event do not represent how the individual generally handles 
classified information.  Id. at 79.  He also pointed out that many of the errors occurred 
early in the individual’s tenure at his current position, and stated that it is typically 
difficult at their facility to get advice on handling classified material.  Id. at 88.  Finally, 
he stated, as the individual did later in the hearing, that anyone who has handled 
classified information as much as the individual, and for as long a period, if he were 
honest with himself and delved deep into his memory, would produce a similarly lengthy 
list of mistakes made.  Id. at 90, 93, 103. 
 
A.  Criterion F concerns 
 
The individual addressed each of the LSO’s concerns.  The LSO’s basis for its 
Criterion F concern was the allegation that he had deliberately misrepresented significant 
information: he stated on his 2009 QNSP that he had never introduced unauthorized 
media into a computer system when specifically prohibited by rules or regulations, 
though he admitted in 2011 and 2012 that he had inserted a classified disk into his 
unclassified computer in 2006.  He has consistently explained that this was a new 
question on the 2009 QNSP and he misinterpreted it to be narrowly inquiring about 
intentional, unauthorized actions outside of the facility.  Id. at 105-06; Exhibit 7 at 74.  
He did not believe that it applied to the mistake he made in 2006, when he inserted a 
classified disk into his unclassified computer at his work station.  At the hearing, he 
convincingly argued that he had no intention to mislead the LSO with his response on the 
QNSP.  He explained that, as the result of security training he received some two years 
after this mistake occurred, he realized that he should have reported the episode.  Tr. 
at 128.  Immediately after the training in 2008, he conferred with his supervisor, who 
accompanied him to Cyber Security to file a report, and Cyber Security subsequently 
sanitized his computer.  Id. at 53-54 (testimony of co-worker), 111.   Therefore, Cyber 
Security was already aware of the 2006 event by the time he completed his QNSP in 
2009.  This fact, he contended at the hearing, supports his assertion that his incorrect 
response on the QNSP resulted from his misunderstanding the question rather than from a 
deliberate attempt to hide derogatory information from the LSO.  Id. at 112-13.   
Moreover, he has spoken with his employer’s security department about the 
misinterpretation, and is committed to seek its help “if I ever have a doubt of 
understanding on the questionnaire in the future.”   Id. at 113.   
 
Based on my evaluation of the individual’s demeanor and my assessment of his 
credibility, I find that the individual did not deliberately omit information from his 2009 
QNSP.  For this reason, I find that the individual has mitigated the security concern 
associated with Criterion F.  See Personnel Security Hearing, Case No. TSO-0983 
(March 24, 2011) (Criterion F concern mitigated where requisite element of 
“deliberateness” is lacking).4   

                                                 
4   Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  
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B.  Criterion G concerns 
 
Three of the individual’s mistakes occurred between 2000 and 2002, shortly after he 
began working in his current position.  Id. at 124-25.  He testified that there were many 
procedures to master for handling classified information in that office, and “it was hard to 
get any help.”  Id. at 124.  He believed he had informed his supervisor when he left the 
classified hard drive out overnight, and recalled that he and his supervisor had determined 
that no compromise had occurred and that the event need not be reported.  Id.  Regarding 
those occasions when he had left classified material on his desk unattended, the 
individual’s recollection was that these were times when he left his room to go to a 
neighboring room, realized his error and returned immediately to correct the error.  Id. at 
144.  On each of those occasions between 2000 and 2002, he decided on his own that 
there had been no compromise and did not report the error.  Id. at 143.  Similarly, in 
2000, the individual placed an unclassified computer disk into a machine that also 
contained a classified drive.  In this situation he also determined that no information had 
been compromised, and admitted that he was afraid to admit the mistake to Cyber 
Security.  Id. at 142.  The individual testified that none of these mistakes can recur, both 
because their computing technology has changed such that they cannot insert unclassified 
media into classified systems and because, in 2011, the office was transformed into a 
closed, secured area, where many of the previous procedures for protecting classified 
material are no longer necessary and are no longer in effect.  Id. at 111, 133.  More 
important is the testimony of both the individual and his long-time co-worker that little 
training was provided in the protection of classified material, and the security training 
they did receive did not address all the requirements of their department.  Id. at 51.  The 
individual’s years of experience in his office have given him the requisite knowledge for 
handling classified material, and his track record since those early years, while not 
unblemished, demonstrates an acquired sensitivity and proactivity toward properly 
handling such information.5  Consequently, I find that the individual’s current mindset, as 
well an improved working environment, mitigate these early mistakes.  In reaching this 
conclusion, I have considered the mitigating conditions of Guideline K of the 
Adjudicative Guidelines.6  The record establishes that the behavior occurred long ago and 

                                                 
5   I note also that, though the LSO is now fully aware of these errors, it has not taken any action against the 
individual, such as charging him with a security infraction or violation, for committing these errors nor, for 
that matter, any of the matters listed in the Notification Letter. 
 
6   Guideline K contains the following mitigating conditions:  
 

(a) so much time has elapsed since the behavior happened, or it happened under such unusual 
circumstances that it is unlikely to recur and does not cast doubt on the individual’s reliability, 
trustworthiness, or good judgment;  

 
(b) the individual responded favorably to counseling or remedial security training and now 

demonstrates a positive attitude toward the discharge of security responsibilities; and 
 

(c) the security violations were due to improper or inadequate training. 
 
Id. at Guideline K, ¶ 35. 
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under circumstances such that it is not likely to recur, and that inadequate training may 
have contributed to the errors.  Guideline K at ¶ 35(a), (c).   
 
In 2006, the individual placed a classified disk in his unclassified computer “because it 
was easier to view.”  Exhibit 1 at II.D.  (This is the same error discussed above regarding 
the Criterion F concern.)  At his PSI, he explained that he realized his error and removed 
the disk from the computer, where it had been for no more than 15 seconds.  Exhibit 7 
at 27.  He also explained at both the PSI and the hearing that the process for viewing a 
file was easier on his unclassified computer than on his classified computer, but that was 
not the reason he acted improperly; rather, he had acted in haste and had not realized that 
the disk was classified until after he had inserted it into the wrong computer.  Id. at 31-
32; Tr. at 126-27.   As stated above, he reported the event about two years later, 
immediately after receiving training that caused him to determine that it was a reportable 
event.  Tr. at 128.  Cyber Security concluded that there had been no compromise of 
classified information, and no action was taken against the individual for his error.  
Exhibit 7 at 38, 40, 42.  At the hearing, he testified that, due to technological advances in 
the office, this error can no longer recur.  Tr. at 128, 132.   He also testified, as set forth 
above, that it was training he received in 2008 that made him realize that he needed to 
report this 2006 event.  Once again, while it is important to consider that the work 
environment has been modified so that this error cannot recur, more important is that the 
individual responded favorably to security training in 2008.  Furthermore, he 
demonstrates a positive attitude toward eliminating security mistakes by raising questions 
at daily safety and security meetings and seeking clarification from Cyber Security for 
himself, his co-workers, and newly hired personnel.  Id. at 13-14, 41-42 (testimony of 
supervisor), 115, 117.  See Guideline K at ¶ 35(a), (b), (c).  I therefore find that the 
individual has mitigated the LSO’s concern that this event raised. 
 
The individual also stated during his PSI that in 2010, he had left a safe containing 
classified information open for about an hour and a half.  He admitted that he had become 
distracted just as he was leaving the safe and neglected to set the handle in the locked 
position. He reported the error to his supervisor and Cyber Security immediately upon 
realizing what had happened.  No material was found to be missing or compromised, and 
no action was taken against the individual for his error.  Exhibit 7 at 84-90.  At the 
hearing, the individual’s supervisor as well as the individual stated that this error cannot 
recur due to the office’s reconfiguration as a secured area.  Tr. at 13, 114.  This event 
appears to be one of pure inattention.  While such negligence is not to be condoned, this 
behavior was isolated, particularly when one considers that the safe was the repository for 
his department’s CREM, over which the individual had responsibility for several years.  
Id. at 113-14; Exhibit A (Statement of Co-Worker).  Given that the event is highly 
unlikely to recur, not only due to the reconfiguration of the work area, but also due to the 
isolated nature of the event, I do not find that this error casts doubt on the individual’s 
reliability, trustworthiness or good judgment, and further find that he has mitigated the 
LSO’s concern in this regard.  See Guideline K at ¶ 35(a). 
 
At his PSI, the individual stated that once or twice in 2010 or 2011, he carried classified 
information out of his office without properly protecting it.  He explained that he often 
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deletes classified information from a document and carries the redacted version to a 
classification expert who will review the document to ensure that it no longer contains 
any classified information.  It was such a document that he, on one or two occasions, 
failed to insert into the proper protective cover before he stepped out of his office.  On 
those occasions, he completed those steps as he had passed into the hallway.  Exhibit 7 at 
67-73.  At the hearing, he testified that he had not considered what he did a security 
incident until he took the time to review all of his handling of classified information in 
preparation for the polygraph examination in 2012.  As a result, he did not report these 
events to security at the time.  Tr. at 140.  These events arose from poor timing and he 
corrected them instantly.  Had the individual paused to complete the covering of the 
documents before he stepped into the hall, his actions would have been proper.  He did 
not, however, and therefore they raise a legitimate concern.  Nevertheless, I consider 
these errors to be minor.  Moreover, once the individual realized what he had done, 
through his introspection before and during his polygraph examination, he acknowledged 
them as errors and reported them to the examiner.  My assessment of the individual and 
his conduct throughout this proceeding convinces me that that session of introspection 
has further heightened his awareness of security matters, and that he has since been more 
vigilant about the details of protecting classified information.  I therefore find that the 
individual has mitigated this concern.    
 
C.  Criterion L concerns 
 
In 2007, the individual brought his cell phone into his work area, where cell phones were 
prohibited.  At his PSI and at the hearing, he convincingly explained that the 
circumstances surrounding that event were highly unusual.  He was leaving for work with 
his hands full, as he was transporting supplies for an office party, and his wife slipped his 
cell into a pocket for him, which was contrary to his daily routine.  When he reached 
work, he took off his coat and discovered the phone in his pocket.  He immediately 
brought the phone to a guard, who confiscated it, had it examined, and returned it to him 
later in the day.  Exhibit 7 at 91, 96-97, Tr. at 129-30.  He also reported the event to his 
co-workers at the daily meeting, to remind others not to be careless.  Tr. at 118.  No 
disciplinary action or security infraction was issued at the time, and the incident has 
never been repeated.  Tr. at 129.  From the testimony, I can only conclude that carrying 
his cell phone into his work area was an unintentional, isolated incident.  Not only did he 
react appropriately upon discovering his mistake, but he has not repeated the error in the 
five years that have passed since it happened.  Guideline M of the Adjudicative 
Guidelines addresses use of information technology systems and, similar to Guideline K, 
provide examples of behavior that may mitigate security concerns of this type.7  After 

                                                 
7   Guideline M contains the following mitigating conditions:  
 

(a) so much time has elapsed since the behavior happened, or it happened under such unusual 
circumstances that it is unlikely to recur and does not cast doubt on the individual’s reliability, 
trustworthiness, or good judgment;  

 
(b)  the misuse was minor and done only in the interest of organizational efficiency and effectiveness 

. . .; and 
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considering the mitigating conditions listed in that guideline, I find that the individual has 
mitigated the LSO’s security concern, because the behavior happened long ago and under 
circumstances not likely to recur, it was inadvertent, and was followed by a good-faith 
effort to correct the situation by notifying the appropriate authorities.  See Guideline M at 
¶ 41(a), (c). 
 
In 2011, the individual left classified software running on his computer when he was 
called into a meeting nearby, within the secured area that had recently been created.  The 
software had recently been installed and the staff had not yet received training on its use.  
As he entered the meeting, he approached his supervisor and informed him that he had 
left the software running.  The supervisor advised him to return to his office and take 
specified action to secure his computer, which he did.  At the hearing, the supervisor 
testified that the individual did not know the rules for handling the software at the time of 
the incident, that he was proactive by raising his concerns in front of those assembled for 
the meeting, and that he had handled the situation properly.  Id. at 14, 30-31, 34, 36-37, 
110-11, 145.  The supervisor also stated that the individual reporting to him was 
sufficient, that no security breach had occurred, and that the individual need not report 
the event to Cyber Security.  Id. at 25, 38.  Factors that mitigate the LSO’s concern 
include, first, that the individual had not yet been trained in the proper security 
procedures for the new software and second, that he was following his supervisor’s 
instructions when he did not report the error outside his office.  See Guideline M at 
¶ 41(a), (c). 
 
The final, and most recent, event that raises a security concern occurred when the 
individual assisted a co-worker, who held the appropriate security clearances, to enter the 
secured area in which they work when the latter’s security badge was not functioning 
properly.  The co-worker testified at the hearing, stating that he did not believe it was 
improper for the individual to help him enter the area in which they both worked.  Tr. at 
65.  He admitted, however, that neither he nor the individual knew the security rules that 
governed this behavior.  Id. at 69-70.  Another witness, who enters the individual’s work 
area as a visitor, testified that the individual follows the proper protocol for admitting 
visitors.  Id. at 75.  The co-worker explained at the hearing that the individual let the co-
worker through the access point twice, but after the second time he advised the co-worker 
that he was not comfortable about the activity and that he should report that his badge 
was not functioning properly.  Id. at 69.  Under these circumstances, the individual was 
acting intentionally.  Nevertheless, he quickly realized the possibility that his behavior, 
however helpful to his co-worker and the efficiency of his office’s operations, was 
possibly not in compliance with proper procedure.  Although he did not report the 
activity himself, he did refuse to continue assisting his co-worker and enjoined him to 
report the problem.  While his delay in addressing a procedural irregularity clearly raises 

                                                                                                                                                 
(cont’d) 
 
(c) the conduct was unintentional or inadvertent and was followed by a prompt, good-faith effort to 

correct the situation and by notification of supervisor. 
 
Id. at Guideline M, ¶ 41. 
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a security concern, I find that mitigating factors include the individual’s knowledge that 
his co-worker of several years had the authority to enter their common work area, id. at 
66, and a contemporaneous realization that the situation needed to be addressed and 
corrected.  Although these mitigating factors are not listed at Guideline M, I believe that 
a common-sense approach to determining the seriousness of the individual’s 
transgressions argues for some leniency under these circumstances.   Consequently, I find 
that the individual has mitigated the LSO’s security concerns about this incident. 
 
Even though I have determined that the individual has mitigated each of the security 
concerns contained in the Notification Letter, the overarching concern is nevertheless 
whether the individual will act in the future in a manner that places the national security 
at risk.  I consider the fact that the individual did not report his past security mistakes 
under entirely voluntary conditions.  He was facing a polygraph examination and wanted 
to pass it. A reasonable person would conclude that he might not pass the examination 
unless he was completely truthful.  Nevertheless, I note that the individual divulged 
additional derogatory information at his PSI, following the polygraph examination, which 
he did pass.  His willingness to provide complete information to the LSO even after he 
had passed the polygraph examination demonstrates to me a changed frame of mind, one 
entirely in line with the attitude the LSO depends on to maintain and protect classified 
material.   
 
While the Notification Letter raised a significant number of security concerns, I take note 
that these concerns occurred over a period of 12 years, during which time the individual 
handled, in his estimate, tens of thousands of classified documents.  Tr. at 101-02.  After 
considering all of the evidence before me, I see the individual’s compliance with the rules 
and procedures for protecting classified material and using information technology 
systems as one of gradual improvement.  He admitted that, when he first began handling 
classified material intensively in his new position in 1998, he was not familiar with the 
rules, had difficulty getting the instruction he needed, and feared admitting his mistakes.  
Over time, he gained knowledge, mainly through on-the-job experience, but also through 
training, such as the 2008 session that made him realize an error he made in 2006.   Since 
then, he acknowledges errors as he realizes them, seeks out instruction from 
knowledgeable sources, including Cyber Security, raises potential issues at daily safety 
and security meetings, and serves as the “go-to guy” in his office on these matters.  See 
Attachment A.  The record in this case has convinced me that the individual’s self-
admitted past of security mistakes does not constitute a pattern of misconduct that 
predicts a similar future.  Rather, it convinces me that his knowledge of security concerns 
is now stronger than ever, and taken together with the humbling experience of this 
administrative review process, has raised his awareness such that he will be appropriately 
vigilant in the future.  Consequently, I find that the individual has mitigated the LSO’s 
concerns regarding his mistakes regarding handling of classified material, his 
noncompliance with rules pertaining to information technology systems, and his honesty, 
reliability and trustworthiness.  
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VI. Conclusion 
 
Because the individual has resolved the security concerns, I find that he has demonstrated 
that restoring his access authorization would not endanger the common defense and 
would be clearly consistent with the national interest.  Therefore, I find that the DOE 
should restore his access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 11, 2012 
 



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be
referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website
located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the
case number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from disclosure 

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

United States Department of Energy
Office of Hearings and Appeals

In the matter of Personnel Security Hearing )
                                                 )
Filing Date: July 6, 2012                       ) Case No.: PSH-12-0082

)
____________________________________)

                                                          Issued: October 22, 2012    
______________

Decision and Order
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Robert B. Palmer, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as “the
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security
clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a
security clearance in connection with that employment. As part of a routine re-investigation in 2010,
the individual was the subject of an Office of Personnel Management (OPM) background
investigation. Because this investigation revealed information that raised security concerns, the local
security office (LSO) summoned the individual for interviews with a personnel security specialist
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in May 2010 and January 2011. After reviewing the transcripts of these Personnel Security
Interviews (PSI) and the rest of the individual’s personnel file, the LSO determined that derogatory
information existed that cast into doubt the individual’s eligibility for access authorization. They
informed the individual of this determination in a letter that set forth the DOE’s security concerns
and the reasons for those concerns. I will hereinafter refer to this letter as the Notification Letter.
The Notification Letter also informed the individual that he was entitled to a hearing before a
Hearing Officer in order to resolve the substantial doubt concerning his eligibility for access
authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of
Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced nine exhibits
into the record of this proceeding. The individual introduced two exhibits and presented the
testimony of two witnesses, in addition to testifying himself.   

II. DEROGATORY INFORMATION AND THE DOE’S SECURITY CONCERNS

Except as otherwise noted, the following facts are undisputed, and are derived from a DOE
Polygraph Report (DOE Exhibit (DOE Ex.) 3), military discharge documents (DOE Ex. 4),
Questionnaires for National Security Positions (QNSP) executed by the individual in January 2010
and October 2004 (DOE Exs. 5 and 6, respectively), and the individual’s January 2011 (DOE Ex.
7) and May 2010 (DOE Ex. 8) PSIs. 

The individual was honorably discharged from active service in the United States armed forces in
June 2004. He subsequently served in the military reserve until his discharge in December 2005.
According to his military reserve discharge papers, he was discharged under “Other than Honorable
Conditions,” for “misconduct of [sic] drug abuse,” with the notation “Not recommended for Re-
enlistment or Reaffiliation.” However, the individual claims that he was never disciplined for illegal
drug usage in either the active military or the military reserve, and he submitted a communication
that he received from the military indicating that he was being given a General Discharge (Under
Honorable Conditions) from the military reserve because of 12 unexcused absences from duty.
Individual’s Exhibit 1. 

In December 2004, the individual was hired by his current employer and was granted access
authorization. In the QNSP that he completed in October 2004 as part of the security clearance
process, he responded “no” to questions 24(a), (b) and (c), which asked, respectively, whether he
had illegally used drugs in the last seven years or since the age of 16, whether he had ever used
illegal drugs while in a position directly and immediately affecting the public safety, and whether
he had been involved in purchasing or transferring illegal drugs in the previous seven years. The
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individual was reinvestigated in 2010. In his January 2010 QNSP, he responded “no” to questions
23(a), (b) and (c), which inquired as to whether he had illegally used drugs in the last seven years,
whether he had ever used illegal drugs while in a position directly and immediately affecting the
public safety, and whether he had been involved in purchasing or transferring illegal drugs in the
previous seven years, respectively. After the individual’s military discharge papers had been
obtained, an OPM investigator questioned the individual in March 2010 about any illegal drug usage
while he was in the military. The individual stated that he had not used illegal drugs, nor been the
subject of any disciplinary actions while in the military. 

In an attempt to resolve the discrepancy between the discharge papers and the individual’s
statements, the individual was summoned for PSIs in May 2010 and January 2011. During the May
2010 PSI, the individual was asked again whether he had ever been involved in the usage,
transferral, or sale of illegal drugs, and he replied that he had not. He was also given the opportunity
to correct or update any information that he had provided during his January 2010 QNSP, and he
declined to do so. During the January 2011 PSI, the individual repeatedly denied having any
involvement with illegal drugs during his time in the active military or military reserves. However,
later in the interview, the individual admitted taking a “couple of puffs” of marijuana while in the
military reserve during a 2004 party in Philadelphia, and to using marijuana as a teenager.
Nevertheless, he continued to maintain that he had not been subject to any disciplinary actions while
in the active military or in the reserve, and that he was discharged from the military reserve because
of his unexcused absences from his weekend reserve duties.

Because the LSO determined that discrepancies remained between the individual’s statements and
his military records, it offered him an opportunity to resolve those discrepancies by taking a
polygraph examination, and the individual agreed to the examination. During his pre-examination
interview in June 2011, the individual revealed that, while on active military duty, he had smoked
marijuana on “three or four” occasions, and purchased marijuana on “maybe” two occasions within
the seven-year periods of time covered by his 2004 and 2010 QNSPs. One of those purchases
occurred in 2003, when he paid $125 for marijuana for the purpose of reselling it. He sold $40 worth
of the drug, and gave the remainder to a friend to resell, with the understanding that the two would
split the proceeds of the sale. However, the friend later claimed that he was robbed, and never paid
the individual for the marijuana. The individual further stated that he smoked marijuana twice during
the summer of 2004 after his discharge from active duty. When reminded that he had stated during
his January 2011 PSI that he had smoked marijuana during a 2004 party in Philadelphia, he admitted
that there was no party, and that he had fabricated that story because the interviewer would not
accept the fact that he could not remember the details. He said that his last usage of illegal drugs was
in August 2004. During the polygraph examination, the individual was asked if he was “knowingly
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3 Under criterion (f), information is derogatory if it indicates that the individual “has deliberately
misrepresented, falsified or omitted significant information from . . . a Questionnaire for Sensitive
(or National Security) Positions, . . . a personnel security interview, [or] written or oral statements
made in response to official inquiry on a matter that is relevant to a determination regarding
eligibility for DOE access authorization . . . .” 10 C.F.R. § 710.8(f). Criterion (l) defines as
derogatory information indicating that the individual has “engaged in any unusual conduct or is
subject to any circumstances which tend to show that he is not honest, reliable, or trustworthy; or
which furnishes reason to believe that he may be subject to pressure, coercion, exploitation or duress
which may cause him to act contrary to the best interests of the national security.”
10 C.F.R. § 710.8(l). 

hiding any adult illegal drug activity,” other than that discussed during his pre-examination
interview. The examination results indicated that he was not withholding further information. 
In the Notification Letter, the LSO determined that this derogatory information raises valid security
concerns under  paragraphs (f) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8. 3 I agree with this conclusion. Conduct
involving questionable judgement, lack of candor, or dishonesty, especially during the security
clearance process, can raise questions about an individual’s reliability, trustworthiness and ability
to protect classified information. See Revised Adjudicative Guidelines for Determining Eligibility
for Access to Classified Information, The White House (December 19, 2005), Guideline E.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting or restoring a security clearance
would compromise national security concerns. Specifically, the regulations compel me to consider
the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the
conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other
relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
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DOE that granting or restoring access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

At the hearing, the individual did not dispute the allegations set forth in the Notification Letter.
Instead, he attempted to demonstrate, through his testimony and that of two of his co-workers, that
he is now an honest and trustworthy person who can be relied upon to safeguard classified
information or special nuclear material.    

During his testimony, the individual attempted to explain the discrepancies in his representations
to the DOE. Regarding his answers to the questions about illegal drug usage on the 2004 QNSP, the
individual testified that the QNSP “is a long form,” and that the questions weren’t “entirely read to
the best of my ability at that time.” Hearing Transcript (Tr.) at 13. He indicated that he did not
believe that he was providing false information by responding “no” to those questions. Id. He did
not report his drug usage during his 2005 OPM investigation interview, he said, because he “was
so much past [the drug usage] or any of those situations, it wasn’t easy to remember.” Tr. at 14. He
stated that he did not remember telling the OPM investigator in March 2010 that he had not used
illegal drugs while in the military. Tr. at 17.  Concerning his answers to the questions about illegal
drug involvement on his 2010 QNSP, he similarly testified that he did not believe that he was
falsifying information by responding “no.” He explained that he believed that his answers were
truthful because “he wasn’t a drug addict,” and that “those situations” were in his past. Tr. at 15-16.
He gave similar justifications for his false answers during his May 2010 and January 2011 PSIs
concerning his illegal drug involvement, adding that he didn’t intend to provide false information
on those occasions. Tr. at 19. It was important for him to put these occurrences behind him, he
continued, because he perceived them as being part of a disadvantaged upbringing which included
abuse and neglect, illegal drug usage by both parents and by associates, his father’s incarceration,
and periods of homelessness. Tr. at 7-8, 26, 31. He was irresponsible and immature during the period
of his drug involvement while in the military, he added, but he has “grown a lot since then,” to the
point where he is now supervises others and regularly protects classified information without
incident. Tr. at 32. The individual’s co-workers testified generally that he is honest and reliable
person who has performed his duties admirably. Tr. at 38-54. 
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After reviewing this testimony and the record as a whole, I find that some of the assertions made by
the individual at the hearing are simply not credible. As an initial matter, the individual claimed that
he did not knowingly and intentionally provide false information to the DOE concerning his illegal
drug involvement, despite the fact that on at least five occasions over a period of approximately six
and one-half years, he was asked, under penalty of perjury, clearly-worded questions, in oral and
written form, about whether he had used or sold illegal drugs, and he uniformly and falsely indicated
that he had not. During his 2010 and 2011 PSIs, he was repeatedly given a chance by his questioners
to “come clean” about his illegal drug involvement, and he declined to do so. Although he did state
during the 2011 PSI that he used marijuana during a party in Philadelphia in 2004, he later admitted
that he fabricated this story because the Personnel Security Specialist did not believe his assertion
that he did not remember his illegal drug usage. It was only under the threat of a looming polygraph
examination in 2011 that the individual revealed the extent of his illegal drug involvement. A more
deliberate and considered attempt to conceal relevant information from the DOE can hardly be
imagined. 

Furthermore, the individual attributed his failure to reveal his 2004 marijuana usages and his 2003
marijuana sales to the OPM investigator in 2005 to a faulty memory. The interview with the
investigator occurred in April 2005, approximately nine months after the individual’s last admitted
usage of marijuana in August 2004. It strains credulity to believe that an apparently healthy
individual could forget about his illegal drug involvement in so short a period of time.

Moreover, even if I found the individual’s testimony to be credible, I would be unable to conclude
that he has adequately addressed the DOE’s concerns regarding his reliability and trustworthiness.
In previous cases involving falsifications or deliberate omissions, OHA Hearing Officers have
considered the following factors in determining whether the falsifier or omitter has demonstrated
adequate evidence of reformation: whether the individual came forward promptly and voluntarily
to correct his falsification, see Personnel Security Hearing, Case No. VSO-0037 (1995), see also
Adjudicative Guideline E; the length of time the falsehood was maintained; whether a pattern of
falsification is evident; and whether a sufficient amount of time has passed since the falsification
to permit the individual to establish a sustained pattern of honest behavior. See, e.g., Personnel
Security Hearing, Case No. VSO-0327 (2000) (less than one year of truthfulness insufficient to
overcome long history of long history of misstating professional credentials); Personnel Security
Hearing, Case No. VSO-0289 (1999) (19 months since falsification regarding illegal drug usage not
sufficient evidence of reformation). 

In this case, the individual did not come forward promptly and voluntarily to correct his falsification.
In fact, I harbor serious doubts as to whether the individual would ever have revealed the true extent
of his illegal drug involvement in the absence of the polygraph examination. Moreover, even if the
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individual had testified credibly at the hearing and had therefore been able to establish a 14-month
pattern of honest behavior since he admitted the full extent of his illegal drug involvement in June
2011, given the six and one-half years during which the individual repeatedly and intentionally
mislead the DOE, I would still not be convinced that the chances of a return to his previous pattern
of unreliability were sufficiently remote. For these reasons, I conclude that substantial security
concerns remain under criteria (f) and (l) concerning the individual’s honesty and reliability. 

V. CONCLUSION

For the reasons set forth above, I find that the individual has not successfully addressed the DOE’s
security concerns under criteria (f) and (l). I therefore conclude that he has not demonstrated that
restoring his access authorization would not endanger the common defense and would be clearly
consistent with the national interest. Accordingly, I find that the individual’s security clearance
should not be restored at this time. The individual may seek review of this Decision by an Appeal
Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: October 22, 2012
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Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual should be 
granted DOE access authorization.  For the reasons detailed below, I find that the DOE should 
grant the Individual access authorization.   
 
I. BACKGROUND 
 
The Individual, a 57-year-old crane operator, is employed by a DOE contractor and previously 
held a DOE access authorization.  DOE Exhibits (Exs.) 3, 4.  In connection with his previous 
access authorization, the Individual completed a Personnel Security Questionnaire (PSQ) in 1985 
and a Questionnaire for National Security Positions (QNSP) in 1992.  DOE Exs. 19, 20.  In 1996, 
the Individual’s access authorization was terminated. 2  DOE Ex. 18.   
 
The Individual is again an applicant for DOE access authorization.  As part of his current 
application, the Individual completed a QNSP in July 2011.  DOE Ex. 18.  After reviewing the 
Individual’s July 2011 QNSP, the Local Security Office (LSO) requested that the Individual 
participate in a November 2011 Personnel Security Interview (PSI) and referred him to a DOE 
                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
 
2 The Individual listed the 1996 termination of his access authorization on his 2011 QNSP.  DOE Ex. 18 at 31. The 
circumstances surrounding the termination remain unclear. The record of this proceeding contains no documentation 
or additional information regarding this issue.   
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consultant-psychologist (“the DOE Psychologist”) for an evaluation.3  DOE Ex. 4, 21.  After 
reviewing the Individual’s complete personnel security file, the LSO informed the Individual in a 
June 2012 Notification Letter that there existed derogatory information that raised security 
concerns under 10 C.F.R. §§ 710.8 (f) and (l) (Criteria F and L, respectively).  See Notification 
Letter, June 8, 2012. The Notification Letter also informed the Individual that he was entitled to 
a hearing before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed as Hearing Officer.  At the hearing, 
the Individual presented his own testimony, as well as the testimony of five friends and co-
workers.  The Individual also submitted one exhibit (Indiv. Ex. A). The DOE counsel presented 
no witnesses, and submitted 21 exhibits into the record (DOE Exs. 1-21).  See Transcript of 
Hearing, Case No. PSH-12-0099 (hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including “the nature, extent, and seriousness of the conduct; the 
circumstances surrounding the conduct, to include knowledgeable participation; the frequency 
and recency of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors,” and the impact of the foregoing on the relevant security concerns. 10 C.F.R. 
§ 710.7(c).  In considering these factors, the Hearing Officer also consults adjudicative 
guidelines that set forth a more comprehensive listing of relevant factors.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House) (Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is “a comprehensive, common-sense judgment 
made after consideration of all relevant information, favorable and unfavorable . . . .”  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 

                                                            
3 After evaluating the Individual, the DOE Psychologist concluded that, while the Individual may have met the 
criteria for an alcohol-related condition in the past, he did not currently meet the criteria for any such condition.  
DOE Ex. 4 at 8. 
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national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria F and L 
 

1. The Individual’s History of Arrests and Citations 
 
The following facts regarding the Individual’s past arrests and citations are undisputed.  The 
Individual has a history of legal incidents spanning nearly 40 years, beginning with arrests in 
1971 for Auto Theft, Assault, and Residential Burglary, when the Individual was a juvenile, and 
non-judicial punishments for minor disciplinary offenses while in the military, also known as 
Article 15s, in 1972 and 1975.  DOE Exs. 17, 20, 21.  The Individual’s record also includes 
arrests for Driving While Intoxicated in December 1982, March 1984, August 1986, April 1994, 
December 1995, January 2002, and September 2002.  DOE Ex. 21.  In addition, the Individual 
was arrested for Possession of Hashish while stationed overseas with the military in 1975, 
Aggravated Assault with a Firearm in 1979, and Possession of Less than One Ounce of 
Marijuana in 1982.  DOE Ex. 20, 21.  The Individual’s record also includes two arrests related to 
domestic violence: Battery in 1986 and Abuse of a Child in 1996.  DOE Ex. 21.  Finally, the 
Individual has been cited for a number of traffic-related offenses from 1982-1987, 2008, and 
2010.  DOE Ex. 21.   
 

2. The Individual’s Alleged Misrepresentations, Falsifications, or Omissions 
 
As Indicated above, the Individual completed a PSQ in 1985 and QNSPs in 1992 and 2011.  
DOE Exs. 18-20. The security questionnaires contain sections of questions specifically 
pertaining to an applicant’s police record.  The PSQ asked whether the applicant has “ever been 
arrested, charged, or held by Federal, military, state, or other law enforcement or juvenile 
authorities.”  DOE Ex. 20 (1985 PSQ, Part Two, Question Nine).  In response to the question, 
the Individual answered “yes,” and listed all of his arrests to date.  Id.   
 
On the 1992 QNSP, one section of questions pertained to an applicant’s police record.  DOE Ex. 
19  (1992 QNSP, Part Two, Question 23).  Specifically, the questions ask whether the applicant 
had “ever been charged with or convicted of any felony offense,” had “ever been charged with or 
convicted of a firearms or explosives offense,” currently had “any charges pending” for “any 
criminal offense,” had “ever been charged with or convicted of any offense(s) related to alcohol 
or drugs,” or “in the last 5 years . . . been arrested for, charged with, or convicted of any 
offense(s)” not previously listed in the section of questions.  Id.  In response, the Individual 
answered “no,” and explained “none since my last investigation, DOE has all records.”  Id. 
 
The “Police Record” sections of questions in the version of the QNSP that the Individual 
completed in 2011 is much more extensive than in the 1992 QNSP.  DOE Ex. 18 at 25-28 (2011 
QNSP, Section 22).  First, in a section titled “Police Record,” the form inquires about various 
types of arrests, charges, and citations that an applicant may have incurred within the last seven 
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years.  Id. at 25-27.  Next, in a section titled “Police Record – EVER,” the form requires an 
applicant to list any arrests, charges, or citations that an applicant has incurred that are not listed 
in the previous section.  Id. at 27.   Finally, a section titled “Police Record – Summary,” the form 
restates the previous questions.  In completing the Police Record section of the 2011 QNSP 
(Section 22), the Individual listed only one offense, a DWI arrest, estimating that the incident 
occurred in June 2002.  Id. 25-28.  However, in various “optional comments” areas within the 
Police Record section, the Individual stated that he provided information “to the best of [his] 
knowledge,” that he has “been arrested several times during [his] life,” and that he “suffered a 
stroke” in 2001 that resulted in memory loss and he could not remember the dates.  Id.  
 

3. The Notification Letter and Associated Security Concerns  
 
As stated above, after reviewing the Individual’s personnel security file, the LSO issued a 
Notification Letter identifying security concerns under Criteria F and L of the Part 710 
regulations.  See Notification Letter, June 8, 2012.   
 
Criterion F pertains to deliberate false statements or misrepresentations by an individual during 
the course of an official inquiry regarding the individual’s eligibility for access authorization, 
including responses given during personnel security interviews or on security questionnaires.  
Such statements raise serious doubts regarding an individual’s honesty, reliability, and 
trustworthiness.  10 C.F.R § 710.8(f); see also Adjudicative Guidelines, Guideline E, ¶¶ 15, 
16(b) (“conduct involving questionable judgment, untrustworthiness, unreliability, lack of 
candor, dishonesty, or unwillingness to comply with rules and regulations,” to include “the 
deliberate omission, concealment, or falsification of relevant and material facts from any 
personnel security questionnaire,” raises security concerns); Personnel Security Hearing, Case 
No. TSO-0727 (2009).4  Given that the Individual’s 1992 and 2011 QNSPs contain several 
omissions regarding his history of arrests, I find that the LSO properly invoked Criterion F. 
 
Criterion L concerns conduct tending to show that the Individual was “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).  In this case, the Criterion L concerns 
arise from the Individual’s alleged pattern of dishonesty, as well as his history of criminal 
conduct.  See Adjudicative Guidelines, Guideline E; see also Id., Guideline J, ¶ 30 (“Criminal 
activity creates doubt about a person’s judgment, reliability, and trustworthiness.  By its very 
nature, it calls into question a person’s ability or willingness to comply with laws, rules and 
regulations.”  Given the Individual’s alleged dishonesty on his security questionnaires, discussed 
above, as well his history of arrests and citations, the LSO had ample grounds to invoke Criterion 
L. 
 
 
B. Whether the Individual Has Mitigated the Security Concerns  

                                                            
4 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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1. Criteria F and L – The Individual’s Alleged Pattern of Dishonesty on QNSPs 

 
The Individual’s alleged falsifications, omissions or misrepresentations on his 1992 and 2011 
QNSPs form the basis of the security concerns regarding his honesty and trustworthiness.  The 
Individual testified that he understands the importance of providing accurate information on the 
security questionnaires and he did not intentionally lie on his 2011 QNSP.  Tr. at 122, 132.  The 
Individual explained that he had a stroke in 2001 from which he mostly recovered, but which 
still impacts his life. Tr. at 82, 132; see also DOE Ex. 4 at 2-3, 11-12 (confirming that Individual 
had a stroke in 2001).  He explained that he can generally function the same way he did prior to 
the stroke, but some tasks that used to come to him naturally now take him more time to 
accomplish.  Tr. at 82.  In addition, as a result of the stroke, he is prone to memory lapses when 
he is fatigued or under stress.  Tr. at 82-83.  Regarding his omissions on the 2011 QNSP, the 
Individual stated that completing the form was very stressful for him and, this contributed to his 
inability to remember specific information about the incidents in his past.  According to the 
Individual, when it was time for him to complete the 2011 QNSP, he made an appointment with 
an administrative assistant at his place of employment that routinely helps laborers and other 
employees complete the form.  Tr. at 87, 129-31.  He told her that he had an arrest record, but 
could not remember any specific information about them.  According to the Individual, the 
administrative assistant stated that she would help him look up his information using his social 
security number or other identifiers, but she was unable to locate any of the Individual’s criminal 
records.5  Tr. at 129.  In addition, the Individual made efforts to look up the information on his 
own using the internet, but was unable to locate any records regarding his arrests.  Tr. at 154.  
Since he could not locate any of his records, but knew that he had other arrests in his past, the 
Individual listed on the form the one arrest that he remembered, a 2002 DWI arrest, and made 
sure to indicate that he had other arrests in his record, but did not remember the incidents or 
relevant dates.  Tr. at  129.  The Individual adamantly denied intentionally misleading the DOE 
or deliberately concealing information.  Tr. at 159. 
 
In addition to the Individual’s own testimony, there is ample testimony in the record from other 
witnesses regarding the Individual’s honesty and trustworthiness.  Each of the Individual’s 
witnesses, all of whom are friends who have also worked with him and have known him for 
many years, testified that the Individual is very honest and reliable.  Tr. at 17, 30, 46, 63, 77.  
They also testified that the Individual is a skilled crane operator who goes out of his way to 
understand the applicable workplace rules and regulations, and does his best to closely adhere to 
them.  Tr. at 19, 32, 41, 56, 76.  One of the Individual’s friends further testified that the 
Individual informed him that he tried to locate information regarding his past arrests but was 
unable to do so.  Tr. at 33-34.   Finally, the witnesses characterized the Individual as forthright 
and of high integrity.  Tr. at 31-32, 45-46, 63, 80.  
 
In evaluating the evidence before me, the Part 710 regulations direct me to consider, inter alia, 
“the demeanor of the witnesses who have testified at the hearing, the probability or likelihood of 
the truth of their testimony, [and] their credibility.”  10 C.F.R. § 710.27(b).  Given the testimony 
regarding the Individual’s honesty and character, as well as my own observations of the 

                                                            
5 One of the Individual’s co-workers corroborated the Individual’s testimony that their employer has an 
administrative assistant who is available to assist employees in completing QNSPs.  Tr. at 48. 
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Individual’s demeanor and candor at the hearing, I find it very unlikely that the Individual 
deliberately attempted to conceal or withhold information on his 2011 QNSP.  The Individual 
clearly indicated several times on the form that he was aware that he had past arrests, but could 
not remember specifics and was answering the questions to the best of his ability.  DOE Ex. 18.  
In addition, I observed the Individual’s struggles at the hearing to understand the meaning of 
certain questions, as well as to remember a significant amount of information regarding incidents 
in his past.  I also observed that his ability to recall information improved when prompted by me 
or the DOE counsel with additional details from the record regarding certain incidents and that, 
in those instances, he was very candid and forthright in his answers.  See, e.g., Tr. at 157-58.  
Given these facts, I find that the Individual’s omissions of his arrests and other citations on his 
2011 QNSP were not “deliberate” falsifications of the form.  See Personnel Security Hearing, 
Case No. PSH-12-0053 (2012) (an individual’s omission of financial judgments on her QNSP 
resulted from negligent approach to completing the form, but were not deliberate attempt to 
conceal information); Personnel Security Hearing, Case No. TSO-0983 (2011) (lack of “the 
requisite element of ‘deliberateness’” by individual in providing incorrect responses on security 
questionnaire sufficient to mitigate Criterion F concern).  Therefore, I find that the Individual has 
mitigated the Criteria F and L concerns regarding his honesty and trustworthiness raised by the 
omissions on the 2011 QNSP. 
 
In addition, I find that the Individual did not deliberately falsify his 1992 QNSP.  The Individual 
testified that he did not remember even completing the form in 1992 and, therefore, he could not 
provide an explanation regarding any omissions or alleged falsifications of the form.  Tr. at 144.  
However, a careful examination of the record leads me to conclude that any alleged falsification 
was the product of a misunderstanding of the pertinent question, rather than a deliberate attempt 
to conceal information from the agency.  First, rather than simply answering “no” to the question 
regarding past arrests, the Individual explained that he did not have any “new” incidents since his 
last investigation and that DOE already had all of the information about his past arrests.  DOE 
Ex. 19.  While this is an incorrect response because the question does not specifically exclude 
incidents of which the agency is aware, it is not indicative of any intent to hide potentially 
negative information.  Moreover, on his 1985 PSQ, the Individual did provide extensive details 
regarding his past criminal history to date.  DOE Ex. 20.  It is counterintuitive to conclude that, 
after being very forthright on the 1985 form, he would suddenly attempt to hide information 
from the DOE on a subsequent reinvestigation of his security clearance.  It is more likely that he 
simply misunderstood the question.  Nonetheless, to the extent that the incorrect or incomplete 
answers on the 1992 QNSP raised security concerns, I find that they have been mitigated by the 
passage of time.  It is well-settled in previous cases of this office that where there exist security 
concerns attributable to irresponsible behavior, such as falsifications of security questionnaires or 
other forms of dishonesty, a subsequent pattern of responsible behavior is of critical importance 
in mitigating those concerns.  See, e.g., Personnel Security Hearing, Case No. PSH-11-0017 
(2012); Personnel Security Hearing, Case No. TSO-0568 (2008).  In this case, notwithstanding 
the 2011 QNSP omissions, which I have found to be unintentional rather than deliberate attempts 
at concealment, the Individual has demonstrated a twenty-year period of responsible behavior 
since the 1992 omissions, including his established reputation in the workplace for truthfulness 
and compliance with rules and regulations, as noted above.  Consequently, I find that the 
Individual has mitigated any Criteria F and L concerns arising from his alleged falsification of 
the 1992 QNSP.   
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2. Criterion L - The Individual’s Past Criminal Conduct  

 
As noted above, Criterion L concerns conduct tending to show that the Individual was “not 
honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the individual to act 
contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).  Specifically, 
criminal activity “creates a doubt about a person's judgment, reliability and trustworthiness.”  
Adjudicative Guidelines, Guideline J, ¶ 30.   
 
In this case, the Individual did not dispute any of the arrests or citations in the Notification 
Letter, but did testify that he did not remember most of them.  Tr. at 85.  He did, however, testify 
about his criminal history to the best of his ability in response to direct questions from me and 
the DOE Counsel.  Tr. at 85-121.  The Individual acknowledged that in his past he engaged in 
immature, irresponsible, or risky behavior.  Tr. at 150.  However, an extended period of time has 
passed since he engaged in that type of conduct.  In fact, although the Individual has a long 
history of arrests and traffic citations, his most recent serious incident – a DWI arrest – occurred 
in 2002, over ten years ago.  Tr. at 86-87; see also DOE Ex. 14.  According to the Individual, his 
life has changed dramatically in the intervening years.  Tr. at 150-52.  He stopped drinking to 
excess because he lost his father, saw his son die of a drug overdose, and has also known many 
people in his town who have died of alcohol-related complications over the years.  Tr. at 150-51; 
see also DOE Ex. 4 at 5-6 (DOE Psychologist’s report noting that Individual’s father passed 
away in 1996 or 1997, and his son died in 2010).  In addition, the Individual’s stroke changed 
him and his outlook on life.  Tr. at 151-52.  He now leads a healthier lifestyle and wants to 
“make the most out of life and be good.”  Tr. at 152.    
 
Among the factors that may serve to mitigate security concerns raised by an individual’s past 
criminal behavior are that the criminal conduct was not recent, is unlikely to recur, and there is 
evidence of rehabilitation. Adjudicative Guidelines, Guideline J, ¶ 32.  In this case, the 
Individual’s criminal conduct that raised the Criterion L security concerns is not recent behavior.  
Ten years have elapsed since the Individual’s last arrest and two years have passed since his 
more recent, less serious traffic citation.  Moreover, the Individual has experienced dramatic and 
life-altering changes over the last decade, including the loss of loved ones and a significant 
health scare, all of which have shifted the Individual’s outlook on life.  As a result, he currently 
leads a more settled and responsible lifestyle.  These facts convince me that the Individual’s 
criminal behavior is well in his past, is unlikely to recur, and does not currently cast doubt on his 
reliability, trustworthiness, or good judgment.  See Personnel Security Hearing, Case No. PSH-
12-0047 (2012) (individual mitigated security concerns related to two past arrests by 
demonstrating passage of seven and eleven years, respectively, since arrests and individual’s 
maturity and insight into past behavior); Personnel Security Hearing, Case No. TSO-1053 
(2011) (concerns raised by individual’s past pattern criminal conduct mitigated by passage of ten 
years and individual’s increased maturity and pattern of responsible behavior).  Consequently, I 
find that the Individual has mitigated the Criterion L concerns raised by his past criminal 
conduct. 
 
IV. CONCLUSION 
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Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria F and L of the 
Part 710 regulations.  I further find that there is sufficient information in the record to mitigate 
those concerns.  Therefore, I conclude that granting the Individual access authorization “would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE should grant the Individual 
access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: November 2, 2012 
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Wade M. Boswell, Hearing Officer:    
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As fully discussed below, after carefully considering the record before 
me in light of the relevant regulations and Adjudicative Guidelines, I have determined 
that the individual’s access authorization should not be granted at this time. 
 
I. Background 
 
The individual is an applicant for a DOE security clearance in conjunction with her 
employment by a DOE contractor. In October 2011, the individual completed a 
Questionnaire for National Security Positions (QNSP) as part of her application for a 
DOE security clearance and, in March 2012, the Local Security Office (LSO) conducted 
a personnel security interview (PSI) with the individual to address concerns about 
financial matters disclosed on the QNSP. See Exhibits 6 and 7. 
   

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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In July 2012, the LSO sent a letter (Notification Letter) to the individual advising her that 
it possessed reliable information that created substantial doubt regarding her eligibility to 
hold a security clearance. In an attachment to the Notification Letter, the LSO explained 
that the derogatory information fell within the purview of one potentially disqualifying 
criterion set forth in the security regulations at 10 C.F.R. § 710.8, subsection (l) 
(hereinafter referred to as Criterion L).2   
 
Upon her receipt of the Notification Letter, the individual exercised her right under the 
Part 710 regulations by requesting an administrative review hearing. The Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in the case and, 
subsequently, I conducted an administrative hearing in the matter. At the hearing, the 
LSO presented no witnesses; the individual presented the testimony of four witnesses, 
including herself. The LSO submitted seven exhibits into the record; the individual 
tendered nine exhibits. The exhibits will be cited in this Decision as “Ex.” followed by 
the appropriate numeric or alphabetic designation. The hearing transcript in the case will 
be cited as “Tr.” followed by the relevant page number.3 
 
II. Regulatory Standard 
 

A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward with evidence to convince the DOE that granting her 
access authorization “will not endanger the common defense and security and will be 
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting her eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a 
very broad range of evidence at personnel security hearings. Even appropriate hearsay 

                                                 
2 Criterion L relates to information that a person has “[e]ngaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security . .  .” 10 C.F.R. 
§710.8(l).  

3 OHA decisions are available on the OHA website at www.oha.doe.gov.  A decision may be accessed by 
entering the case number in the search engine at www.oha.gov/search.htm. 
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evidence may be admitted. 10 C.F.R. § 710.26(h).  Thus, an individual is afforded the 
utmost latitude in the presentation of evidence to mitigate the security concerns at issue. 
 

B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites one criterion as the basis for denying the individual’s 
security clearance, Criterion L. To support its allegations, the LSO notes that (1) the 
individual failed to file federal and state income taxes for seven years, Tax Year (TY) 
2004 through TY 2010; (2) the individual has accrued unpaid federal tax liability of 
$37,619.37 and unpaid state tax liability of $6,885.00; and (3) the individual’s federal tax 
liability resulted from her intentionally claiming nine exemptions when she knew she 
should only claim one. The individual’s failure or inability to live within her means, 
satisfy her debts and to meet her financial obligations, raises a security concern under 
Criterion L because her actions may indicate “poor self-control, lack of judgment, or 
unwillingness to abide by rules and regulations,” all of which can raise questions about 
the individual’s reliability, trustworthiness and ability to protect classified information.  
See Guideline F of the Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information, issued on December 29, 2005, by the Assistant to the 
President for National Security Affairs, The White House (Adjudicative Guidelines). 
Moreover, a person who is financially overextended is at risk of having to engage in 
illegal acts to generate funds. Id.  
 
IV. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)4 and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be granted. I cannot find that granting the individual a DOE 

                                                 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
 

A. Mitigating Evidence   
 
The individual testified that her initial financial problems began through “overspending” 
when she was 19 years old and not paying attention to her finances. Tr. at 38, 54. She had 
hoped to get a financial “fresh start” after she filed for bankruptcy in 2005; however, she 
later learned that her unpaid federal tax debt for TY 2003 could not be discharged in 
bankruptcy and, following her 2005 bankruptcy, her financial problems with her then-
husband increased. Id. at 37-39. 
 
Prior to 2003, she had always filed and paid her taxes. Id. at 41. The individual believes 
that 2003 was also the year in which she increased her tax withholdings to nine 
allowances. Id. at 42, 60. She increased her number of withholding allowances because, 
at the time, she was working a significant amount of overtime and a co-worker suggested 
that increasing her allowances to nine would increase the amount of her net pay. Id. at 40. 
The individual testified that she forgot she had increased her tax withholdings to nine 
allowances and did not re-adjust her withholdings for the remainder of that employment 
which ended in late 2011. Id. at 41. 
 
Although she did not file her income tax returns subsequent to TY 2003, she testified that 
she was constantly aware of needing to do so; however, she was barely getting by 
financially and she feared that her wages would be garnished. Id. at 39-40. The individual 
testified that she knew that tax filings were required by law and that she owed money to 
the federal and state governments. Id. at 40. 
 
During this period of time, she was working for a different employer in positions of 
increasing responsibility. She worked in a position of trust which required her to possess 
a security clearance from another federal agency and required that she reliably handle 
confidential, private information. She testified that she was employed by her previous 
employer from 1997 to 2011 and she was well-regarded by her employer and colleagues. 
Id. at 34-37. Her supervisor and a senior management official from her previous place of 
employment corroborated her testimony. Id. at 10-18, 18-25. 
 
She believes that she has learned to change and believes her candor with the DOE during 
her security clearance process reflects the changes she has made in her life. She has 
divorced her husband and has also relocated to a new city as part of starting her 
employment with a DOE contractor in October 2011. Id. at 55. In November 2011, after 
considerable time working with the Internal Revenue Service to reconstruct her tax 
records, she filed her federal tax returns for TY 2004 through TY 2010. She entered into 
a tax payment agreement with the IRS around March 2012. Id. at 45-46. In April 2012, 
she filed her state tax returns for TY 2004 through 2010 and entered into a tax payment 
agreement with her state in September 2012. Id. at 47; Ex. B. To assure that she is able to 
meet her obligations under her tax payment agreements, she began working a part-time 
job in June 2012; at both her part-time job and the DOE contractor where she works full-
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time she has declared zero allowances for tax withholding purposes. Tr. at 48, 82; Ex. C; 
Ex.  D. 
 

B. Hearing Officer Evaluation of Evidence and Findings of Fact 
  
The individual is to be commended for the actions that she has taken during the past 12 
months to improve her financial situation: she has filed seven years of delinquent federal 
and state tax returns; she has entered into tax repayment agreements with both federal and 
state authorities; she has adjusted her tax withholding allowances to an appropriate 
number; and she has undertaken a second job to assure that she has sufficient income to 
meet her obligations. However, in analyzing the individual’s eligibility for access 
authorization, these positive changes need to be viewed in context of the totality of the 
individual’s situation. 
 
  1. Income Taxes 
 
The individual acknowledges the accuracy of the facts set forth by the LSO in the 
Summary of Security Concerns attached to the Notification Letter. Those facts, as 
modified by the testimony and documents accepted into the record of hearing, are as 
follows: 
 

 The individual filed her federal income tax return for TY 2003 on time, but was 
not able to pay the amount due; $1,024.65, including interest and penalties, is 
currently outstanding. Tr. at 64-65; Ex. A at 2. 
 

 The individual did not file her federal income tax returns for TY 2004 through TY 
2010 until November 14, 2011; $37,247.92, including interest and penalties, is 
currently outstanding. Ex. 7 at 27-28; Ex. A at 2. 

 
 The individual filed her federal income tax return for TY 2011 on time; however, 

the IRS subsequently adjusted her return which resulted in the individual owing 
an additional $1,551.46 in taxes that she was unable to pay. Tr. at 45-46; Ex. A at 
2. 

 
 The individual entered into a ten-year payment agreement with the IRS for 

payment of her delinquent federal income taxes in or around March 2012 (which 
was subsequently modified in July 2012 to incorporate additional taxes due for 
TY 2011) and five monthly payments have been made pursuant to that payment 
plan. Tr. at 70; Ex. 4; Ex. G at 4; Ex. H. 

 
 The individual did not file her state income tax returns for TY 2003 through TY 

2010 until March 2, 2012; $10,210.00, including interest and penalties, is 
currently outstanding. Tr. at 47; Ex. 5; Ex. B. 

 
 The individual entered into a five-year payment agreement with her state tax 

authorities for payment of her delinquent state income taxes on or about 
September 10, 2012, and payments have not begun. Tr. at 81; Ex. B. 
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Although the individual’s financial problems began when she was young and in a 
troubled domestic situation, her inability or unwillingness to satisfy her income taxes has 
been continuous from TY 2003 through TY 2011. This pattern persisted into her maturity 
as an adult and survived the termination of her troubled domestic situation. 
 
In prior cases involving financial irresponsibility, Hearing Officers have held that “[o]nce 
an individual has demonstrated a pattern of financial irresponsibility, he or she must 
demonstrate a new, sustained pattern of financial responsibility for a period of time that is 
sufficient to demonstrate that a recurrence of the past pattern is unlikely.” See Personnel 
Security Hearing, Case No. PSH-11-0015 (2011); Personnel Security Hearing, Case No. 
TSO-1078 (2011); Personnel Security Hearing, Case No. TSO-1048 (2011); Personnel 
Security Hearing, Case No. TSO-0878 (2010); Personnel Security Hearing, Case No. 
TSO-0746 (2009). Here, the individual has exhibited a sustained pattern of financial 
irresponsibility for at least seven years and has begun to address these issues only within 
the prior twelve months. She still has substantial tax debt outstanding and has made 
insubstantial payments under her tax repayment agreements to resolve it. At this point, it 
is too early to find that the individual has demonstrated a sustained period of financial 
responsibility for a significant period of time relative to her demonstrated financial 
irresponsibility. 
 
The failure to file tax returns and pay taxes raises concerns beyond those associated with 
other patterns of financial irresponsibility. Failures with respect to taxes are also failures 
to comply with government rules and regulations, which implies a lack of respect for 
governmental authority or suggests willingness to disregard rules and regulations when 
compliance is not personally convenient. The individual acknowledged in her testimony 
that she was aware that she was violating the law. Tr. at 39-40. Selective compliance with 
the law is inconsistent with the trustworthiness necessary for access authorization; the 
ability and willingness to comply with rules and regulations is essential for those people 
with access authorization. This holding is consistent with that of other Hearing Officers 
who have held in other tax delinquency cases that “the lack of interest and effort, over a 
lengthy period, in dealing with taxes is incompatible with the standards required of those 
who hold an access authorization.” See Personnel Security Hearing, Case No. TSO-
01078 (2011), Personnel Security Hearing, Case No. TSO-0457 (2007), Personnel 
Security Hearing, Case No. TSO-0378 (2006), Personnel Security Hearing, VSO-0538 
(2002).  
 
  2. Tax Withholdings Allowances 
 
The individual acknowledges that around 2003 she increased her tax withholdings to nine 
allowances in order to increase the amount of her net pay, knowing that she was not 
entitled to nine allowances. Id. at 40-43. She left her tax withholdings unadjusted at nine 
allowances until late 2011, when she left her prior employment. The individual’s tax 
delinquency would be sufficiently smaller (or perhaps non-existent) had she established 
her tax withholdings at her legal and appropriate number of allowances. Her testimony 
that she had simply forgotten to readjust her withholding allowances to the appropriate 
level is not credible in light of her other testimony that she was aware that she was 
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receiving a benefit (i.e., higher net pay) as a result of the higher number of allowances 
and that her income during this period of time was “barely” sufficient to meet her 
expenses. Id. at 39, 43.  
 
Claiming eligibility for tax withholding allowances in excess of that permitted under the 
federal tax regulations indicates willingness to breach governmental rules and regulations 
for personal convenience or expediency. As noted above with respect to the failure to file 
and pay income taxes, such disregard for governmental rules and regulations raises 
concerns about a person’s willingness or ability to comply with requirements applicable 
to the classified information. 
 
In a case with similar facts, another Hearing Officer held that a person’s “deliberate 
decision … not to pay his taxes by drastically reducing his tax withholding indicates a 
reckless disregard for basic financial and social obligations …. [H]is apparent 
procrastination and indifference concerning his tax obligations in failing to restore his 
appropriate tax withholdings … [for three years] raises serious concerns about his 
reliability.”  See Personnel Security Hearing, Case No. TSO-0929 (2010), Personnel 
Security Hearing, Case No. TSO-0457 (2007).  
 
In the present case, the individual falsely claimed tax withholding allowances in such a 
way as to reduce her tax withholdings and increase her net pay and failed to correct the 
erroneous certification for approximately eight years. While the employee has now 
corrected the situation, she has done so only within the prior 12 months, which is an 
insufficient period of time to mitigate the security concern raised by this behavior and to 
establish her honesty and reliability. 
 
  3. Liquidation of Retirement Account 
 
On November 1, 2011, following her resignation from her employment with her prior 
employer, the individual liquidated her retirement account with the expectation that she 
would, inter alia, pay her delinquent federal and state income taxes. The account was in 
the amount of $70,000 of which she received $45,000 net of taxes and penalties. Id. at 
65-66; Ex. 7 at 45-46. Such amount would have been sufficient to resolve the tax liability 
that she had at that time. Instead, the proceeds of the account were used for moving 
expenses and other outstanding matters and none of the proceeds was used to reduce her 
tax liability. At the hearing, I asked if she could provide additional details as to how she 
had spent the $45,000 that she received upon liquidation of the account. She said she 
could not. Tr. at 66. At the time that she liquidated her retirement account, she possessed 
the ability to resolve her tax delinquencies and failed to avail herself of that opportunity. 
Such failure reflects poorly upon her financial judgment and provides further evidence 
that she has not made the good faith effort to pay or resolve her overdue taxes which 
would be required to mitigate the security concern. 
 
Based on the foregoing, I find that the individual has not mitigated the security concerns 
associated with Criterion L. 
 

C. Conclusion 
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In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with Criterion L. I therefore cannot 
find that granting the individual’s access authorization will not endanger the common 
defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be granted.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
Wade M. Boswell 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 5, 2012 



  The QNSP appears in the record as Exhibit 15.1

  The transcript of the June 5, 2002, PSI appears in the record as Exhibit 17.2
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Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 21, 2007

Case Number: TSO-0568

This Decision concerns the eligibility of  xxx xxxxx (hereinafter referred to as “the Individual”)
to hold an access authorization under the Department of Energy’s (DOE) regulations set forth at
10 C.F.R. Part 710, Subpart A, entitled, “Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material.” As discussed below, after carefully
considering the record before me in light of the relevant regulations, I have determined that the
Individual’s access authorization should not be restored.

I. FINDINGS OF FACT 

On February 6, 2002, the Individual executed a Questionnaire for National Security Positions
form (QNSP) and submitted it to a DOE Local Security Office (LSO).   In this QNSP, the1

Individual responded “yes” to Question 24(a) which asked, in pertinent part: “Have you illegally
used any controlled substance, for example, marijuana, . . . hallucinogenics (LSD, PCP,
etc.). . . ?” Exhibit 15 at 8 (emphasis in the original).  Individuals who answer “yes” to Question
24(a) are required to list each illegal drug that they have used in the past seven years, the number
of times they used the illegal drug, and the time period in which the illegal drug use occurred.
The Individual indicated that he used LSD twice, and marijuana 30 times, between August 1996
and May 1997.  Id.  The Individual made no mention of hallucinogenic mushroom consumption
in his drug use listing.  

On June 5, 2002, the LSO conducted a Personnel Security Interview (the 2002 PSI) with the
Individual and questioned him extensively about his illegal drug use.   Exhibit 17 at 26-33.  The2

Individual essentially reiterated the information he had provided in the QNSP.  



2

  The OPM Investigator’s report of this interview appears in the record as pages 21-23 of Exhibit 18.3

  The Memorandum appears in the record as Exhibit 11.4

  

  The transcript of the March 21, 2007, PSI appears in the record as Exhibit 16.5

On October 28, 2002, the Individual was interviewed by an Investigator for the Office of
Personnel Management (OPM).   During this interview, the Individual confirmed the accuracy of3

the information he had provided in the QNSP and 2002 PSI.  On June 19, 2002, the Individual
signed a DOE Drug Certification and the DOE granted him an “L” security clearance.  Exhibit
16 at 28.  The Individual’s “L” clearance was upgraded to a “Q” clearance on December 2, 2002.
Exhibit 2 at 3.  

On February 13, 2007, the Individual sent a memorandum to the LSO.   That memorandum4

states, in pertinent part:

The purpose of this memo is to be forthright and honest in adherence to the
reporting requirements set forth by [the Individual’s employer] and the
Department of Energy.

I’ve been employed at [a DOE facility] for the past 5yrs and am approaching the
5yr re-investigation for renewal of my Q clearance . . . .  as I was thinking about
the clearance process and considering what things I needed to get together, it
occurred to me that during my previous investigation I failed to disclose
accurately the dates for which I used illegal drugs, specifically marijuana.  In
addition to the 8/1996-5/1997 dates that I did admit to, I failed to indicate that I
occasionally used marijuana, during my undergraduate studies, between the dates
of 9/2000-9/2001.  The reason I failed to include all the dates on the application
was because I didn’t believe it was relevant. I thought “I’ve included the fact that
I’ve used drugs and been specific about which ones, how important are the dates;
after all I don’t use drugs now and don’t intend to use them in the future,
regardless if I have a clearance or not.”  In short I didn’t take the clearance
process serious enough.  I’m sorry for this and I was sorely wrong about the
seriousness of the clearance process. . . .

The primary reason I am disclosing this information now is because I don’t want
to deceive or discredit either the processes or people associated with obtaining
and maintaining a clearance and because I don’t want a discrepancy between
previous and future clearance application(s) without appropriate and formal
explanation.      

Exhibit 11 at 2.  This memorandum prompted the LSO to conduct a PSI of the Individual on
March 21, 2007 (the 2007 PSI).   During this PSI, the Individual was asked about his history of5

illegal drug use.  For the first time, the Individual admitted in the 2007 PSI that he had used
hallucinogenic mushrooms once or twice.  Exhibit 16 at 7, 9-13, 17-19.  The Individual further
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  The Notification Letter alleges that the Individual has A[t]rafficked in, sold, transferred, possessed, used, or6

experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to

section 202 of the Controlled Substances Act of 1970 (such as marijuana, . . . etc.). . . .@  10 C.F.R. ' 710.8(k).  The

Notification Letter also alleges that the Individual has Adeliberately misrepresented, falsified, or omitted significant

information from . . . a Questionnaire for Sensitive (or National Security) Positions,  . . . [or] a personnel security

interview,  . . .  in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE

access authorization, or proceedings conducted pursuant to ' 710.20 through ' 710.31.@  10 C.F.R. ' 710.8(f). The

Notification Letter further alleges that the Individual has “[e]ngaged in any unusual conduct or is subject to any

circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason

to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual

to act contrary to the best interests of the national security.” 10 C.F.R. Section 710.8(l).    

admitted in the 2007 PSI that he had not disclosed his hallucinogenic mushroom use in the 2002
PSI.  Id. at 9.  During the 2007 PSI, the Individual revealed for the first time that he had used
marijuana an estimated 20 to 25 times during the period beginning in September 2000 and
ending in September 2001.  Exhibit 16 at 15.

When asked if he thought he could “be blackmailed or coerced regarding [his] use [or]
involvement with illegal drugs,” the Individual responded, “No, I think that’s actually the reason
why I reported this, because I did actually feel like I was somewhat vulnerable because I hadn’t
reported it.”  Id. at 20.  The Individual asserted that he had provided inaccurate information in
the past because “I don’t really think I really understood the gravity of anything that I was
getting into.”  Id. at 22.  The Individual further noted that, when he was first investigated in
2002, he felt the security clearance process was “an encroachment” and “a litmus test on my
character.”  Id. at 26-27.           

On the basis of the foregoing, the LSO concluded that the Individual had used marijuana, LSD
and hallucinogenic mushrooms, and then provided false information concerning his drug use to
the LSO during the June 5, 2002, PSI, in his interview with the OPM investigator, and in the
QNSP.  The LSO initiated an administrative review proceeding by issuing a letter notifying the
Individual that it possessed information that raised a substantial doubt concerning his eligibility
for access authorization (the Notification Letter). See 10 C.F.R. ' 710.9.  The Notification Letter
specifies three types of derogatory information which fall within 10 C.F.R. ' 710.8(f), (k) and
(l).  6

The Individual filed a Request for a Hearing with the LSO.  The LSO forwarded the Request for
Hearing to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as
Hearing Officer.  At the hearing, the LSO presented no witnesses.  The Individual presented four
witnesses and testified on his own behalf.  See Transcript of Hearing, Case No. TSO-0568
(hereinafter cited as ATr.@).  The LSO submitted 18 exhibits, marked as Exhibits 1 through 18,
while the Individual did not submit any exhibits. 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
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The regulations state that A[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R.
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R.
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the
testimony and exhibits presented by both sides in this case.

III.  ANALYSIS

Criterion K

The evidence supporting the LSO’s allegation that the Individual violated Criterion K is the
Individual’s admission that he used marijuana, LSD and hallucinogenic mushrooms during two
time periods, August 1996 to May 1997, and September 2000 to September 2001. 

The use of illegal drugs, such as marijuana, LSD or hallucinogenic mushrooms raise questions
about an individual’s reliability and trustworthiness, both because they may impair judgment and
because illegal drug use raises questions about a person’s ability or willingness to comply with
laws, rules and regulations.  Revised Adjudicative Guidelines for Determining Eligibility for
Access to Classified Information issued by the Assistant to the President for National Security
Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at 11 (Guideline H).
“Moreover, the use of illegal drugs (and the disregard for law and authority that such use
suggests) indicates a serious lapse in judgment and maturity.  Involvement with illegal drugs
may also render the user susceptible to blackmail or coercion.”  Personnel Security Hearing,
Case No. TSO-0437, 29 DOE ¶ 83,025 at 86,846 (2007).

A finding of derogatory information does not, however, end the evaluation of evidence
concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing,
Case No. VSO-0244, 27 DOE ¶ 82,797, affirmed (OSA, 1999); Personnel Security Hearing,
Case No. VSO-0154, 26 DOE ¶ 82,794 (1997), affirmed, Personnel Security Review, Case No.
VSA-0154, 27 DOE ¶ 83,008 affirmed (OSA, 1998).  In the end, like all Hearing Officers, I must
exercise my common-sense judgment in determining whether an individual’s access
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R.
§ 710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence
of mitigation to resolve the security concerns raised by his illegal drug use.  The Adjudicative
Guidelines list the following conditions, both of which are present in the instant case, that could
mitigate security concerns raised by illegal drug use:
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(a) the behavior happened so long ago, was so infrequent, or happened under such
circumstances that it is unlikely to recur or does not cast doubt on the individual’s current
reliability, trustworthiness or good judgment

(b) a demonstrated intent not to abuse any drugs in the future, such as:
(1) disassociation from drug-using associates and contacts;
(2) changing or avoiding the environment where drugs  were used;
(3) an appropriate period of abstinence;
(4) a signed statement of intent with automatic revocation of clearance for any

violation.
  
Guideline H at 12.  At the hearing, the Individual testified that he has not used illegal drugs since
September 2001.  Tr. at 35.  This testimony was corroborated by the testimony of the
Individual’s spouse of ten years and by the testimony of a very close friend of the Individual’s
(the friend).  Id. at 9-11, 14, 59, 62.  The friend, who remains in weekly contact with the
Individual, has known the Individual since third grade and had lived with the Individual for
several years.  Id. at 57-58.

The Individual’s spouse testified that the associates who used drugs with the Individual
(including herself and the friend) have quit using illegal drugs.  Id. at 10-11, 15.  Moreover, the
Individual, his spouse and the friend each testified that the Individual has matured and
undergone personal changes that make him unlikely to return to illegal drug use.  Id. at 11-12,
17-18, 38, 60-61.  Since September 2001, the Individual has graduated from college, begun a
career with a DOE contractor, entered his thirties and obtained a masters degree.  Id. at 31-32,
34.  The Individual’s spouse testified that the Individual was motivated to stop using drugs by a
desire to be a better father.  Id. at 10-11.  The Individual also testified to this effect.  Id. at 38.
Finally, I note that the Individual signed a DOE Drug Certification in 2002.  Exhibit 16 at 28.  

The record convinces me that the Individual’s last illegal drug use occurred seven years ago, is
unlikely to recur and no longer casts doubt on the individual’s current reliability, trustworthiness
or good judgment.  Moreover, the testimonial evidence convinced me that it is highly unlikely
that the Individual will return to illegal drug use in the future.  For this reason, I find that the
Individual has mitigated the security concerns raised by his illegal drug use under Criterion K.   

Criterion F

The Individual forthrightly acknowledges that he deliberately misrepresented the facts
concerning his marijuana use in order to give the false impression that his marijuana use had
ended in 1997, five years before he submitted the QNSP, when in fact he had used marijuana an
estimated 20 to 25 times from September 2000 to September 2001, less than six months prior to
the date he submitted the QNSP.  Tr. at 40-41, 46-47, 49-50.  Moreover, the Individual has
admitted that he used hallucinogenic mushrooms once or twice during the period between
August 1996 and May 1997.  However, the Individual omitted his use of hallucinogenic
mushrooms from the QNSP and from the February 13, 2007 memorandum.  Accordingly, the
LSO properly invoked Criterion F for this allegation. 
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While the Individual acknowledges his omission of his September 2000 to September 2001
marijuana use from the QNSP, the 2002 OPM Interview and the 2002 PSI was intentional and
designed to facilitate his receipt of a DOE security clearance, the Individual asserts that his
omission of his hallucinogenic mushroom use from the QNSP was inadvertent.  Tr. at 26-28, 42,
48, 50.  The Individual did not disclose his hallucinogenic mushroom use during his 2002 OPM
interview either.  Exhibit 7; Exhibit 18 at 22-23.  I find it difficult to believe that the Individual
inadvertently omitted his hallucinogenic mushroom use from the QNSP and from the OPM
Interview, but then was able to recall his hallucinogenic mushroom use years later during his
2007 PSI.  These allegedly inadvertent omissions occurred simultaneously with the admittedly
purposeful omissions of the Individual’s then recent marijuana use.  The Individual also omitted
his hallucinogenic mushroom use from the February 13, 2007, memorandum.  At the hearing, the
Individual asserts that at the time he prepared the February 13, 2007 memorandum, he thought
he had previously disclosed his hallucinogenic mushroom use during the 2002 PSI.  Tr. at 26-28.
However, during the 2007 PSI, the Individual had admitted that he did not disclose his
mushroom use during the 2002 PSI.  Exhibit 16 at 9.  I find the contradictory explanations
provided by the Individual for his omission of his hallucinogenic mushroom use from his QNSP
and from his February 13, 2007 memorandum to be troubling.          

False statements and intentional omissions by an individual in the course of an official inquiry
regarding a determination of eligibility for DOE access authorization raise serious issues of
honesty, reliability, and trustworthiness.  The DOE security program is based on trust, and when
a security clearance holder breaches that trust, it is difficult to determine to what extent the
individual can be trusted again in the future.  See e.g., Personnel Security Hearing (Case No.
VSO-0281), 27 DOE & 82,821 at 85,915 (1999), aff=d, 27 DOE & 83,030 (2000) (terminated by
OSA, 2000); Personnel Security Hearing (Case No. VSO-0013), 25 DOE & 82,752 at 85,515
(1995), 25 DOE & 82,752 (1995) affirmed (OSA, 1995); Guideline E. 

In a number of decisions, DOE Hearing Officers have considered the implications of
falsifications.  The factors considered in these cases include the following: whether the
individual came forward voluntarily to renounce his falsifications, compare Personnel Security
Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA, 1996) (voluntary
disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327, 28 DOE ¶
83,005 (2000), affirmed (OSA 2000) (falsification discovered by DOE security); the length of
time the falsehood was maintained; whether a pattern of falsification is evident; and the amount
of time that has transpired since the individual’s admission. See Case No. VSO-0327 (less than a
year of truthfulness insufficient to overcome long history of misstating professional credentials).
See also Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months
since last falsification not sufficient evidence of reformation from falsifying by denying drug
use); Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (2000), affirmed
(OSA, 2000).

In other cases, Hearing Officers have stated that a subsequent pattern of responsible behavior is
of vital importance to mitigating security concerns arising from irresponsible behavior such as
lying.  See e.g., Personnel Security Hearing, Case No. TSO-0394, 29 DOE ¶ 82, 984 (2006) (six
months of honest behavior not sufficient to mitigate dishonesty that spanned for nine months
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when Individual’s admission of previous dishonesty occurred in response to a DOE
Psychiatrist’s suggestion that he might have her tested for drug use); Personnel Security
Hearing, Case No. TSO-0316; (finding that the Individual had failed to establish a pattern of
honest behavior); Personnel Security Hearing, Case No. TSO-0302, 29 DOE ¶ 82, 968 (2006)
(10 months of honest behavior not sufficient to mitigate falsehood that spanned 16 years);
Personnel Security Hearing, Case No. VSO-0555, (seven months of honest behavior not
sufficient to mitigate dishonesty that spanned for six years when disclosure of falsifications was
not voluntary); Personnel Security Hearing, Case No. VSO-0448, 28 DOE ¶ 82,816 (2001)
affirmed (OSA, 2001) (11-month period not sufficient to mitigate four-year period of deception);
Personnel Security Hearing, Case No. VSO-0440, 28 DOE ¶ 82,816 (2001) affirmed (OSA,
2001) (18 months of responsible, honest behavior sufficient evidence of reformation from
dishonesty that spanned six months in duration), Personnel Security Hearing, Case No. VSO-
0384 (2001) (six months of honest behavior not sufficient to mitigate dishonesty that spanned for
nine months when disclosure of falsifications was not complete); (Personnel Security Hearing,
Case No. VSO-0289, 27 DOE ¶ 82,823 (1999), aff’d Personnel Security Review, 27 DOE ¶
83,025 (2000) affirmed (OSA, 2000) (19-month period not sufficient to mitigate lying on
security form after a 12-year period of concealment of violations of the DOE Drug
Certification).  

Turning to the present case, I find that the Individual has not established a pattern of responsible
conduct. Before I could consider whether the Individual has established a pattern of responsible
behavior, I would need to be convinced that the Individual has been completely candid with me
and the LSO.  The inconsistencies in the Individual’s explanations of why he omitted his
hallucinogenic mushroom use from his QNSP and his February 13, 2007 memorandum raise
doubts about the Individual’s credibility and reliability, thereby preventing me from finding that
he has begun to comport himself in an honest manner. 

I reach this conclusion in spite of evidence in the record showing that the Individual has changed
and matured.  There is ample evidence in the record indicating that the Individual’s conscience
led him to disclose his marijuana omissions to the LSO.  The Individual’s spouse testified that
the Individual had developed strong religious convictions that led him to disclose his omissions.
Tr. at 12, 17-18.  The Individual’s spouse further testified that then Individual had assumed a
leadership role in their spiritual community.  Id.  The friend testified that the Individual had
undergone some important changes in life and came to strongly believe in the importance of
honesty.  Id. at 60, 63.  The friend further testified that the Individual’s religious beliefs had
motivated him to come forward with the truth.  Id. at 61.  The friend also testified that the
Individual had matured a great deal during the last six or seven years.  Id. at 61.  The
Individual’s former supervisor testified that he had supervised the Individual for five years.  Id.
at 74.  He also testified that he had “seen [the Individual] mature a lot in the last five-and-a-half
years that I’ve known him.”  Id. at 81.  The Individual’s spouse, his friend, his coworker, and his
former supervisor each convincingly testified that the Individual was honest and reliable.  Id. at
11-12, 60, 67-68, 79-80.

It took courage and character for the Individual to come forward with the derogatory information
about himself.  Moreover, I find that the Individual regrets his past mistakes and has learned
from them.  However, since the Individual has provided conflicting explanations of his omission
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of his hallucinogenic mushroom use from the QNSP and from the February 13, 2007
memorandum, I am not sufficiently convinced that the Individual is now being honest with the
DOE and will remain so in the future. 

Accordingly, I find that the Individual has not sufficiently mitigated the security concerns raised
under Criterion F. 
        
Criterion L  

Specifically, the Notification Letter, quite appropriately, raised many of the same concerns about
the Individual under Criterion L that it did under Criterion F.  These concerns have been
addressed under the forgoing section on Criterion F.  The LSO did raise one concern under
Criterion L that was not addressed under Criterion F.  Specifically, the LSO alleged that the
Individual’s concealment of the extent of his illegal drug use rendered him susceptible to
pressure, coercion, exploitation, or duress.  

Clearly, the Individual’s concealment of the extent of his illegal drug use did in fact render him
susceptible to pressure, coercion, exploitation, or duress.  By coming forward with the truth
about his illegal drug use, the Individual mitigated this concern.  However, the remaining
security concerns raised under Criterion L remain unmitigated from the reasons set forth in my
discussion of Criterion F. 

IV. CONCLUSION

For the reasons set forth above, I conclude that the LSO properly invoked Criteria K, F and L.  I
found that the Individual has mitigated the security concerns raised under Criterion K.  However,
I have also found that the Individual has not mitigated those security concerns raise under
Criteria F and L.  I therefore find that the Individual has not demonstrated that restoring his
security clearance would not endanger the common defense and would be clearly consistent with
the national interest.  Accordingly, it is my opinion that the Individual's access authorization
should not be restored.  The Individual may seek review of this Decision by an Appeal Panel
under the procedures set forth at 10 C.F.R. ' 710.28.

 

Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: May 15, 2008
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Hearing Officer's Decision

Name of Case: Personnel Security Hearing
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Case Number: TSO-0001

This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as "the individual") to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  As explained
below, it is my decision that the individual's access authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE) contractor, and has possessed a DOE access
authorization for over twenty years.  As a result of information that he disclosed to the DOE  in connection with
an arrest, the individual was asked for additional information at a Personnel Security Interview conducted in
September 2001 (the 2001 PSI).  Subsequently, the individual was referred to a psychiatrist (hereafter the “DOE
Consultant Psychiatrist”), who conducted a psychiatric evaluation of the individual in March 2002.  Following this
evaluation, the individual’s access authorization was suspended and in August 2002, the Manager of the DOE’s
local Operations Office issued a Notification Letter to the individual. In this Notification Letter, the Operations
Office finds that the individual’s information has raised security concerns under Sections 710.8(h), (j) and (l) of
the regulations governing eligibility for access to classified material.  With respect to Criteria (h) and (j), the
Operations Office finds that the individual was evaluated by a DOE Consultant Psychiatrist, and that in a May 14,
2002 report this psychiatrist indicated his opinion that the individual suffers from Alcohol Dependence in early full
remission, without adequate evidence of rehabilitation or reformation.  The Operations Office also finds that the
individual’s alcoholism is a mental condition which in the opinion of the DOE Consultant Psychiatrist, causes, or
may cause, a significant defect in the judgment or reliability of the individual.

With respect to Criterion (l), the Operations Office cites certain information as indicating that the individual
engaged in unusual conduct.  Specifically, the Operations Office refers to the individual’s admission that he was
arrested on July 11, 2001, for Larceny, and that this incident occurred while 
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1/ However, the individual does contest one piece of information provided by the DOE to the DOE
Consultant Psychiatrist and cited in his Report.  This Report states that “the subject had an alcohol
related arrest that was resolved in a September 17, 1992 review.”  The individual contends that
he had no alcohol related arrests prior to the July 2001 arrest for larceny.  According to the DOE
Counsel, the reference to the alleged 1992 arrest appeared in an OPM background investigation
of the individual conducted several years ago, and that more recent background checks do not
include this arrest.  Hearing Transcript (hereinafter “TR”) at 35.  He also stated that due to the
remoteness in time of this alleged arrest, it was not of concern to the DOE.  TR at 20. In his
testimony, the DOE Consultant Psychiatrist stated that although he considered the alleged 1992
arrest in making his diagnosis, its absence would not have changed the diagnosis of alcohol
dependence and early full remission.  TR at 34.  Under these circumstances, I will not consider the
alleged 1992 arrest in making my determination in this matter.

he was intoxicated.  The Operations Office also finds that just prior to this incident, the individual admits to having
operated a motor vehicle while intoxicated.

The individual’s request for a hearing was received by the DOE’s Office of Hearings and Appeals (OHA) on
October 9, 2002.  In his filings in this proceeding, the individual does not deny or contest the factual basis for the
security concerns set forth in the Notification Letter, or the diagnosis of Alcohol Dependence contained in the
DOE Consultant Psychiatrist’s Report. 1/     Rather, he asserts that he is continuing to abstain from alcohol, to
pursue an active rehabilitation program, and to conduct himself in an honest, reliable and trustworthy manner.
Accordingly, the hearing convened on this matter focused chiefly on the  individual’s efforts to mitigate the
concerns raised in the Notification Letter.  At the Hearing in February 2003, I received the testimony of the
individual and three witnesses who testified on his behalf.  The DOE presented the testimony of the DOE
Personnel Security Specialist who interviewed the individual in September 2000 and of the DOE Consultant
Psychiatrist.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements imposed
by 10 C.F.R. Part 710 upon the individual and the Hearing Officer.  As discussed below, Part 710 clearly places
upon the individual the responsibility to bring forth persuasive evidence concerning his eligibility for access
authorization, and requires the Hearing Officer to base all findings relevant to this eligibility upon a convincing level
of evidence.  10 C.F.R. §§ 710.21(b)(6) and 710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal matter,
where the government would have the burden of proving the defendant guilty beyond a reasonable doubt.  The
standard in this proceeding places the burden of proof on the 
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individual.  It is designed to protect national security interests.  The hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).  The
individual must come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with the
national interest."  10 C.F.R. § 710.27(d).  Personnel Security Review (Case No. VSA-0087), 26 DOE
¶ 83,001 (1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (VSA-0061), 25 DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an access authorization.  The regulations at Part 710
are drafted so as to permit the introduction of a very broad range of evidence at personnel security hearings.  Even
appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and through our
own case law, an individual is afforded the utmost latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an easy one to sustain.  The regulatory standard
implies that there is a presumption against granting or restoring a security clearance.  See  Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving national security issues.  In addition to his own
testimony, we generally expect the individual in these cases to bring forward witness testimony and/or other
evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring access authorization
is clearly consistent with the national interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995) (individual
failed to meet his burden of coming forward with evidence to show that he was rehabilitated and reformed from
alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue a decision as to whether
granting an access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that "[t]he decision as
to access authorization is a comprehensive, common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting or continuation of access authorization will not
endanger the common defense and security and is clearly consistent with the national interest."  10 C.F.R. §
710.7(a).  I must examine the evidence in light of these requirements, and  assess the credibility and demeanor
of the witnesses who gave testimony at the hearing. 
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III.   ANALYSIS 

A.  Criteria (h) and (j) Concerns

The DOE Consultant Psychiatrist’s May 2002 Report (the Report) recounts that the individual told the DOE
Consultant Psychiatrist at his March 2002 examination that for at least two years prior to his July 11, 2001 arrest
for larceny, he had a strained relationship with his wife due to his increased alcohol intake.  He estimated this
intake to be as much as “one case [of beer] a day when I had the day off”.   Report at 3.  He admitted that he
was intoxicated on July 11, 2001 when he walked out of a grocery store without paying for what he was carrying.
Following his arrest, he was taken to a hospital by family members where he underwent alcohol detoxification and
other treatment. Id.  The DOE Consultant Psychiatrist concluded that the individual displayed six of seven criteria
for alcohol dependence in a twelve month period, when only three are needed for the diagnosis:

(1)  Tolerance, . . . (The subject admitted to tolerance as he said only six beers would get him
drunk in his twenties while it would take a case last year to get the same feelings.) . . .
(2)  Withdrawal, . . . (He demonstrated withdrawal effects when at his brother’s house and in the
hospital in July 2001 when he was forced to stop drinking.) . . . (He admitted to drinking “eye
openers”.) 
(3) Alcohol is often taken in larger amounts or over a longer period than was intended.  (He
admitted often drinking more than he intended to drink last year.)
(4) There is a persistent desire or unsuccessful efforts to cut down or control alcohol use (He did
want to cut down and tried to cut back on his alcohol use.)
(5) A great deal of time is spent: (1) in activities necessary to obtain alcohol (e.g., driving long
distances), (2) in drinking alcohol, or (3) in recovering from the effects (He described how he
would hide his beer in the basement and crush the cans so he could dispose of them in one sack
without his family knowing.)
(6) Important social, occupational, or recreational activities are given up or reduced because of
alcohol use
(7) Alcohol use is continued despite knowledge of having a persistent or recurrent physical or
psychological problem that is likely to have been caused or exacerbated by alcohol . . . (The
subject continued drinking alcohol despite knowing of it causing a continuing problem between
him and his wife.)

Report at 4-5.  He also found that the individual’s alcohol dependence had included physiological dependence.
He found the individual to be in early full remission based on his examination and the individual’s statement that
he had not consumed alcohol since July 11, 2001.  His evaluation is well supported and based on a full and
professional assessment of the individual’s personality, medical condition, and case history. 

In the administrative review process, the Hearing Officer has the responsibility for making the initial decision as
to whether an individual with alcohol and/or drug problems has exhibited rehabilitation or reformation. See 10
C.F.R. § 710.27.  The DOE does not have a set policy on what constitutes 
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rehabilitation and reformation from substance abuse, but instead makes a case-by-case determination based on
the available evidence.  Hearing Officers properly give a great deal of weight to the expert opinions of psychiatrists
and other mental health professionals regarding rehabilitation and reformation. See, e.g., Personnel Security
Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation); Personnel Security
Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no rehabilitation).   

i.  The Individual’s Abstinence

At the Hearing, the individual testified that he has abstained from consuming alcohol since July 11, 2001, and that
he has committed himself to maintaining abstinence from alcohol in the future.  TR at 76-77.  Clearly, a
commitment to maintaining abstinence from alcohol is a necessary requirement for the individual to show
rehabilitation from his “Alcohol Dependence” diagnosis.  As discussed below, I find that the individual has
demonstrated that he has refrained from consuming alcohol since July 12, 2001, and has committed himself to a
program aimed at supporting his ongoing sobriety.  
The individual testified that he decided to abstain from consuming any alcohol immediately after his arrest for
larceny on July 11, 2001.  On July 12, 2001, he admitted himself into a local medical center to get treatment for
his alcoholism.  TR at 56.  He was evaluated by a staff psychiatrist (the Staff Psychiatrist), who diagnosed him
as suffering from alcohol dependence.  He completed an intensive, sixty hour outpatient treatment program at this
facility, and has followed up with regular visits to the Staff Psychiatrist, who he now sees every other month.  TR
at 59-60.  Following the outpatient treatment, the individual attended Alcoholics Anonymous (AA) meetings for
a short time, but gave it up because “it just wasn’t sinking in.”  TR at 81.  However, at his March 2002 evaluation,
the DOE Consultant Psychiatrist advised the individual to attend AA meetings and to get an AA sponsor.  The
individual acted on this advice, and has attended AA weekly since March 2002, except for three occasions when
he had scheduling conflicts.  TR at 83.  In about October 2002, he obtained an AA sponsor (the AA Sponsor).
TR at 86.

As corroborative support for  his continuing abstinence, the individual presented the testimony of his wife, the AA
Sponsor, and a friend.  His wife testified that she has been married to the individual for over fifteen years.  She
indicated that she and the individual XXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  She  confirmed the individual’s statements
to the DOE Consultant Psychiatrist and his testimony at the hearing that they had experienced marital problems
in the two years prior to his July 2001 arrest, although she was not aware at that time of his increased drinking.

I didn’t know what was wrong.  I just knew it was a negative feed. [The individual] was
withdrawn and withdrawing, and the more I’d try to find out what was going on, he would
withdraw further; and it got to the point where I quit asking, you know.  I didn’t know what to
do.  I didn’t know what was wrong.

TR at 113.  She stated that her lack of awareness of his problem drinking was because they worked on different
shifts and he would be at home while she was working.  TR at 112.  At the time of his 
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arrest in July 2001, they had a frank discussion about his alcohol problem, and she encouraged him to enter a
treatment program.  She has participated in some of the sessions with the Staff Psychiatrist.  TR at 122.  She
testified that her awareness of his past drinking patterns and their improved communication makes her confident
that he is maintaining his sobriety.

I started looking around [for hidden alcohol].  I lifted blankets under stairs and I was more
aggressive originally at making sure there wasn’t any -- because I didn’t know he was hiding it,
so I started looking for it.  But I think most significantly is his interactions with me and our
openness.  There was no talking about it before, but there is now.  So that’s how I’m confident
that it’s going the way he says it’s going.

TR at 120.  She testified that since July 2001, she has observed no signs or indications that the individual may
have resumed drinking, and that she believes that he is genuinely and actively participating in AA.  TR at 123.
She states that they keep no alcohol in their home.  TR at 125.  Finally, she testified
XXXXXXXXXXXXXXXXXXXXXXXX she would feel obligated to report the individual if she discovered
that he had resumed drinking alcohol.  However, she is completely confident that he will maintain his sobriety.
TR at 130-131.

The individual’s AA Sponsor testified at the hearing that he has been the individual’s AA sponsor for more than
three months and has observed the individual attending AA meetings on a weekly basis since March or April
2002, when the individual resumed attending AA meetings on the advice of the DOE Consultant Psychiatrist.  TR
at 92.  He further stated that the individual seemed sincere and genuine in his participation at meetings, that his
commitment to the AA program appeared to be growing, and that he was not aware of any information suggesting
that the individual had consumed alcohol since July 2001.  TR at 86-94.

The individual’s friend testified that he has known the individual as a co-worker for more than twenty years and
that they have been social friends for about twelve years.  He testified that he and the individual get together
socially at least three times a month to go fishing and bowling, or to dine out.   He described the individual as a
close and supportive friend.  As a confidant of the individual, he believes that the individual probably would tell
him if he were to resume drinking.  TR at 110.  He testified that the individual has assured him that he has not
consumed alcohol since July 2001 and that he believes the individual is telling the truth.  He stated that he has not
witnessed the individual consume alcohol during that period.  TR at 109-110.

The Staff Psychiatrist did not testify at the hearing due to a sudden illness. Instead, the individual’s counsel
submitted a signed declaration from the Staff Psychiatrist dated February 26, 2003.  He acknowledges that the
individual completed a 60 hour outpatient treatment and rehabilitation program in early November, 2002.  He
states that he continues to treat the individual and last examined him on January 20, 2003.  With respect to the
individual’s ongoing rehabilitation efforts, the Staff Psychiatrist states that:
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To the best of my knowledge and belief, based on representations by [the individual] and his
spouse . . . , and on my personal examinations and observations of him, [the individual] has totally
abstained from the use of alcohol since July 11, 2001.

To the best of my knowledge and belief, based on representations by [the individual], [the
individual] has been attending Alcoholics Anonymous meetings on a regular (weekly) basis since
August 2001, with the exception of an approximate four month period from December 2001
through March 2002.  He currently has an AA sponsor and states that he intends to continue to
participate in AA meetings indefinitely.

 Declaration of Staff Psychiatrist at 1-2.

I find that the individual has provided sufficient corroboration to support his assertion that he has not consumed
alcohol since July 12, 2001.  The evidence he has submitted concerning his outpatient treatment program and his
ongoing, active involvement in AA is supportive of his assertions of abstinence, and indicates to me that he is
seriously  committed to maintaining his sobriety .  The testimony presented by the individual’s wife convinces me
that she is actively assisting him with his rehabilitation efforts.   I also am convinced that she understands the
importance of her husband’s ongoing abstinence as a condition for the restoration of his access authorization.  

Accordingly,  I conclude that individual has abstained from alcohol from July 12, 2001 until the February 2003
hearing, a period of just over nineteen months. 

ii.  The Individual’s Progress Towards Rehabilitation

As of the date of the Hearing, I find that there has been  sufficient time to fully mitigate the concerns raised by the
individual’s prior consumption of alcohol and his diagnosis of Alcohol Dependence.  In his May 2002 Report,
the DOE Consultant Psychiatrist stated that at the time of his March 2002 examination, the individual was in “early
full remission” from his condition of Alcohol Dependence but even though he had completed an alcohol treatment
program and abstained from alcohol for approximately eight months, he was not yet rehabilitated.  Report at 9.
At that examination, the DOE Consultant Psychiatrist advised the individual concerning his ongoing rehabilitation
efforts.

[the individual] does not now attend AA or have a follow-up appointment with his doctor.  I
expressed to the subject my opinion that he follow up on a regular basis with [the Staff
Psychiatrist] about every two months and return to AA on a weekly basis.  I suggested that these
would give him a more secure “safety net” should stress in his life tempt him to go back to
alcohol.

Report at 9.  The testimony at the hearing convinces me that the individual immediately adopted these suggestions.
In the May 2002 Report,  the DOE Consultant Psychiatrist also outlined the following two courses of treatment
that would provide adequate evidence of rehabilitation.
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(1) Produce documented evidence of attendance at Alcoholics Anonymous for a minimum of 150
hours with a sponsor, at least three times a week, for a minimum of one year and be completely
abstinent from alcohol for a minimum of one year following the completion of this program; i.e.,
two years of abstinence; or, 

(2) Satisfactorily complete a minimum of 50 hours of a professionally led, substance abuse
treatment program, for a minimum of six-months, including what is called “aftercare” and be
completely abstinent from alcohol for a minimum of one and one-half years following completion
of this program; i.e., two years of abstinence.

Any future resumption of drinking alcohol would be evidence that the subject is not showing
adequate evidence of rehabilitation.

Report at 9-10.  At the Hearing, the DOE Consultant Psychiatrist listened to the testimony of the individual and
his witnesses concerning his rehabilitation activities.  After listening to this testimony, the DOE Consultant
Psychiatrist concluded that the individual had now shown adequate evidence of rehabilitation.  

You know, I think [the individual] deserves a real congratulations.  I think he is showing adequate
reformation and rehabilitation.  I think that continuation with AA is well worthwhile. [He’s] got
a serious disorder that’s a lifetime disorder and vigilance is warranted.

TR at 132.  He then explained why he believed that nineteen months rather than two full years of abstinence was
adequate evidence of rehabilitation in this case.

He’s got enough support in his life that I think his chances are quite good for remaining alcohol-
free.  And I think that initially saying two years -- there’s nothing magic about that.
Circumstances now, I think, lead me to the opinion that he is on his way to adequate -- he’s in
fact there to adequate reformation and rehabilitation.

TR at 132-133.  In his Declaration, the Staff Psychiatrist also finds that the individual “meets the DSM-IV-TR
criterion for the diagnosis of alcohol dependence in sustained full remission, and that there is adequate evidence
of [the individual’s] rehabilitation and/or reformation.”  Declaration at 2.

As I stated above, the DOE makes a case-by-case determination concerning rehabilitation or reformation based
on the available evidence, with substantial consideration afforded to the expert opinions of psychiatrists and other
mental health professionals.  In the present case, I am persuaded that the individual has completed an alcohol
treatment program, is engaged in an after-care program with the Staff Psychiatrist, has developed a commitment
to the AA program, and has maintained his abstinence from alcohol for nineteen months.  Based on these findings
and on the opinions of the DOE Consultant Psychiatrist and the Staff Psychiatrist, I find that there is now sufficient
rehabilitation to mitigate the DOE's security Criteria (h) and (j) concerns regarding his diagnosis of alcohol
dependence. 
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B.  Criterion (l) Concerns

With respect to Criterion (l), the Notification Letter finds that information in its possession indicates that the
individual has engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interests of the national security.   In this
regard, the Notification Letter states that 

During a personal security interview (PSI) conducted with [the individual] on September 13,
2001, he admitted that he was arrested on July 11, 2001, for Larceny, and this incident occurred
while he was intoxicated.  He states that he drank 12-15 beers in a four-hour period, then drove
himself to the grocery store.

The cited arrest and decision to drive while under the influence clearly resulted from the individual’s  untreated
alcohol dependence.  As discussed above, the individual is currently abstaining from alcohol and is rehabilitated
from his diagnosis of alcohol dependence.  At the Hearing, the DOE Security Specialist testified that since the
underlying cause of these Criterion (l) concerns was the individual’s alcohol dependence, his mitigation of his
alcohol problem would also mitigate the Criterion (l) concerns.  TR at 19.  I concur in this opinion.  I therefore
find that the Notification Letter’s Criterion (l) concerns are based entirely upon the Criteria (h) and (j) concern
of alcohol dependence which the individual has now mitigated.

IV. CONCLUSION

For the reasons set forth above, I find that the individual suffers from alcohol dependence within the scope of
Criteria (h) and (j) which has caused related Criterion (l) concerns.  Further, I find that this derogatory information
under Criteria (h), (j) and (l) now has been mitigated by sufficient evidence of rehabilitation.  Accordingly, after
considering all the relevant information, favorable or unfavorable, in a comprehensive and common-sense manner,
I conclude that the individual has demonstrated that restoring his access authorization would not endanger the
common defense and would be clearly consistent with the national interest.  It therefore is my conclusion that the
individual's access authorization should be restored. The parties may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: April 23, 2003



1/ The record indicates the individual has completed three QNSPs.  The first is dated March
1, 1993 (hereinafter 1993 QNSP).  The second is dated September 11, 1997 (hereinafter
1997 QNSP).  And the third is dated February 16, 2000  (hereinafter 2000 QNSP).
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* The original of this document contains information which is subject
to withholding from disclosure under 5 U.S.C. 552.  Such material has
been deleted from this copy and replaced with XXXXXXX’s.

February 20, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 21, 2002

Case Number: TSO-0002

This Decision concerns the eligibility of xxxxxxxxxxxxx (hereinafter "the individual") for continued
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R.
Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on the testimony and other evidence
presented in this proceeding, the individual's suspended access authorization should be restored.  For
the reasons detailed below, it is my decision that the individual's access authorization should not be
restored.  

  I. BACKGROUND

In August 2002, the Manager of a Department of Energy (DOE) Operations Office issued a Notification
Letter to the individual, stating that the DOE was in possession of derogatory information that created
a substantial doubt concerning his continued eligibility for access authorization.  In the Notification
Letter the Operations Office also informed the individual that he was entitled to a hearing before a
Hearing Officer in order to respond to the information contained in the Notification Letter. The
individual  requested a hearing in this matter and the Operations Office forwarded this request to the
Office of Hearings and Appeals.  I was appointed to serve as the Hearing Officer.  In accordance with
10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (hearing).

In the Notification Letter, the Operations Office indicates that the individual omitted significant
information from a Questionnaire for National Security Position (QNSP). 1/   The Notification Letter
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states that such omissions constitute a security concern under 10 C.F.R. Section 710.8(f)(hereinafter
Criterion F).  The Notification Letter also indicates that information in the possession of the DOE
indicates that the individual engaged in unusual behavior that shows the individual is not reliable or
trustworthy.  The behavior mentioned in the Notification Letter includes a history of financial problems,
a job termination for reported irregularities in time sheets and a failure to provide accurate information
to a DOE consulting psychiatrist (psychiatrist).  According to the Notification Letter such conduct
constitutes a security concern under 10 C.F.R. Section 710.8(l)(hereinafter Criterion L). 

 II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective
requirements imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer.  As discussed
below, once a security concern has been raised, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his eligibility for access authorization, and
requires the Hearing Officer to base all findings relevant to this eligibility upon a convincing level of
evidence.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond
a reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the
burden of proof on the individual.  It is designed to protect national security interests.  The hearing is
"for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come forward at the hearing with
evidence to convince the DOE that restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 

This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies
that there is a presumption against granting or restoring an access authorization.  See  Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of access authorizations indicates "that security determinations should err, if they must, on the
side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of an access authorization).  Consequently, it is
necessary and appropriate to place the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, the individual in these cases is generally
expected to bring forward witness testimony and/or other evidence which, taken together, is sufficient
to persuade the Hearing Officer that restoring access authorization is clearly 



2/ During my telephone conversations with the individual, I suggested that he should call
witnesses in person or by telephone to corroborate his statements.  See also December 11,
2002, letter from Thomas L. Wieker to the individual and the DOE counsel. 
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consistent with the national interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 (1995).  

B.  Basis for the Hearing Officer's Decision

In a personnel security case under Part 710, it is my role as the Hearing Officer to issue a Decision as
to whether granting an access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  Part 710 generally
provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment,
made after consideration of all relevant information, favorable and unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in
light of these requirements, and  assess the credibility and demeanor of the witnesses who gave
testimony at the hearing.

III.  THE HEARING

At the hearing there were two witnesses. 2/   The DOE Counsel presented the testimony of a DOE
security specialist and the individual testified on his own behalf. 

The following is a summary of the testimony presented at the hearing.

A.  The DOE Security Specialist

The security specialist testified that there had been significant omissions from all three of the
individual’s QNSPs.  Specifically, he indicated that “[the individual] had not listed a termination from
employment.  He had not listed several bankruptcies.  He had not listed some financial delinquencies.”
Transcript of Personnel Security Hearing (Tr.) at 9.  In addition, the security specialist testified that the
individual had failed to report in his QNSPs that he was arrested for driving under the influence (DUI)
and charged with a passing a bad check. Tr. at 10.
   
The security specialist was also questioned regarding the individual’s credit report.  DOE Exhibit 13.
He testified that the credit report indicates that the individual had filed Chapter 13 bankruptcy on two
occasions and Chapter 7 bankruptcy on one occasion.  Tr. at 25.  He also testified that the credit report
indicated a number of credit card debts that were written off as a loss and unpaid bills.  Tr. at 26.  The
security specialist stated that the individual reported only one Chapter 13 bankruptcy and none of the
unpaid bills on his 1997 or 2000 QNSPs.  Tr. at 25 and 28.   
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The security specialist testified that the individual’s failure to report items correctly on his QNSP
indicated that this document could not be relied upon and “his truthfulness, his honesty was brought
into question.”  Tr. at 11.    

B.  The Individual

The DOE counsel questioned the individual about the Criterion F concern.  The DOE Counsel asked
the individual why, given his arrest for a DUI in 1989, he had responded in the negative to the question
on his 1993 QNSP “have you ever been charged with or convicted of any offenses related to alcohol
or drugs?”  Tr. at 50.  His first answer was that he was thinking that he only had to report an offense
when the fine was greater than a hundred dollars.  When it was pointed out that the question said
nothing about a $100, he answered “Okay, it was just an honest mistake, is all it was, to be totally
honest with you.”  Tr. at 51.  He was then asked why he did not answer that question accurately when
he completed his 1997 and 2000 QNSPs.  He indicated that since he had told a DOE security specialist
about his DUI arrest during a 1993 interview, he believed he did not have to disclose that arrest on
future QNSPs.  Tr. at 52. 

The DOE counsel asked the individual about warrants that were issued “in 1999 for destruction of
property, assault and battery, harassing phone calls.”  Tr. at 54.  The individual testified that he was
going through a divorce and he went to his home to get some  necessary tools.  His mother-in-law saw
him and called the police.  He testified that he was not arrested and when he got to court the charges
were dismissed.  Tr. at 56.  He was asked why he had not disclosed the incident on his 2000 QNSP.
He answered that “There was not a record.  ...  I had never been arrested or charged or anything.  I’m
not trying to hide anything.  I went to court from exaggeration from my ex-wife that drew me there.”
Tr. at 56.  He further testified that he had verbally informed his supervisor about the incident and about
the numerous problems he was having with his wife prior to his divorce.  Tr. at 57 and 60.  He further
testified that: 

. . . in my heart and in my mind there were no issues there, but I did have to go to a
court hearing and when I went to the hearing, it was proved that there was no issue
there.  I guess that left me believing that I didn’t have to report it, but I know now I
should and from this point on, I will.  You know, it is not like I’m a compulsive liar, or
anything like that, but it sure does look like it, but I’m not.  

Tr. at 61.    

The individual was then questioned about his failure to report his IRS liens.  He was asked why he
failed to respond truthfully to a question as to whether he had been subject to a tax lien.  Question 27,
1993 QNSP.  He stated that in 1991 he made an agreement to pay the IRS $125 per month to pay
overdue income taxes.  Tr. at 65.  He testified that he made the $125 payments and the IRS kept several
income tax refunds due him during the early 1990s and that in 1996 he had paid all overdue income
taxes.  Tr. at 67.  He testified that at the time he filed the 1993 QNSP, his IRS payment plan “was never
defined to me as a lien.  It was a payment plan.  I [had never received] anything from the Internal
Revenue service telling me that was a lien, or anything.  It was an agreed 



3/ That page is page 7 of the individual’s December 13, 2002 document submission.  That
submission consists of 13 pages and is included in the record of this proceeding as
Individual’s Exhibit #1.

4/ That credit report is page 5 through 20 of the 20 pages of documents the individual
submitted during the Hearing.  That submission is included in the record of this proceeding
as Individual’s Exhibit #2.
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payment plan.”  Tr. at 70.  He testified that he purchased a truck soon after he completed his 1993
QNSP.  After that purchase he received a notice from the IRS indicating that liens had been filed on
his truck. Tr. at 69.  The DOE counsel then asked why he did not report the IRS liens on this truck on
his 1997 or 2000 QNSP.  The individual testified that the tax liens were included in his Chapter 13
bankruptcy filing and he did report that Chapter 13 filing on his 1997 and 2000 QNSPs.  Tr. at 71.  The
individual suggested that since all of the tax liens were listed in his Chapter 13 bankruptcy proceeding,
the report of the Chapter 13 bankruptcy on his 1997 and 2000 QNSP, should be considered a disclosure
of the tax liens.   Tr. at 71. 

The DOE Counsel questioned the individual about an incident in which he left his employment.  The
DOE counsel asked why he had failed to respond truthfully to a QNSP question regarding whether he
had ever left a job under unfavorable circumstances.  Question 22, 1993 QNSP.  The individual testified
that he was not fired but there was a “big issue about time sheets” that he did not want to deal with and
therefore he decided to resign.  Tr. at 76.  He admitted that he did not disclose this resignation on his
QNSP.  Tr. at 77.

Finally, the DOE counsel questioned the individual regarding the written tests that were given to him
by the psychiatrist.  The psychiatrist’s report indicates the individual answered all of the questions on
one of the tests in the negative and that such answers indicated the individual had not read the
questions.  The individual testified that he answered the questions honestly.  He indicated  that he was
unfamiliar with the test questions, and he answered the questions to the best of his ability.

The individual testified on his own behalf.  He indicated that he currently has no outstanding debts.
In support of his assertion he submitted the first page of a November 6, 2001 Transunion credit report.
3/   Tr. at 89.   As additional support, during the Hearing the individual submitted a copy of a January
5, 2003, Equifax credit report. 4/    In his testimony the individual indicated that there were several
small items listed on the Equifax credit report that he was not aware of, but he asserted that generally
the credit report showed he had no outstanding obligations. 

He also testified about the first, fourth, and fifth pages of individual’s exhibit #2, which are Certificates
of Release of Federal Tax Liens.  Referring to those documents he testified that “In the IRS books and
also in the clerk of court books where the liens were actually filed [the liens have been released].”  Tr.
at  94.  

Finally, he testified in some detail about his three bankruptcies.  He testified that both his first chapter
13 bankruptcy filing and his chapter 7 bankruptcy filing were never actively pursued and 
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dismissed soon after they were filed.  He stated that they were little more than procedural steps leading
to the second chapter 13 bankruptcy filing.  He testified that his second chapter 13 bankruptcy closed
on January 10, 2001.  Tr. at 103.  He also testified that since his overdue child support is not eligible
to be resolved through a bankruptcy proceeding, he has worked out an agreement with his ex-wife on
his past due child support.  Under that agreement he pays her a “couple of hundred extra dollars.”  Tr.
at 105. 
        

IV. ANALYSIS AND FINDINGS

I have thoroughly considered the record of this proceeding, including the four letters submitted by the
individual from former supervisors and the individual’s testimony at the hearing.  As noted earlier in
this Decision, the derogatory information in this case arises from the individual’s failure to accurately
complete three QNSPs as well as his behavior that has caused him a number of financial and legal
problems.  From a security standpoint, deceptive acts and false statements made by an individual in the
course of an official inquiry regarding a determination of eligibility for DOE access authorization raise
serious issues of honesty, reliability, and trustworthiness.  The DOE security program is based on trust,
and when an access authorization holder breaches that trust, it is difficult to determine to what extent
the individual can be trusted again in the future. See, e.g., Personnel Security Hearing (Case No. VSO-
0013), 25 DOE ¶ 82,752 at 85,515 (1995), (affirmed by OSA, 1995); Personnel Security Hearing (Case
No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by
OSA, 2000).  

Notwithstanding the Criterion F and Criterion L security concerns, the individual is entitled to attempt
to resolve the concerns by explaining the circumstances surrounding the event or by showing that he
is rehabilitated or reformed.  I will now consider whether the individual’s explanations have mitigated
the concerns.

A. Financial Irresponsibility

With regard to his financial irresponsibility, the individual has demonstrated that he has paid his past
due federal tax bills and that the liens filed by the IRS have been satisfied.  The record also confirms
that two of the bankruptcy applications were dismissed in their very early stage and the third was
completed and discharged on January 10, 2001.  

In spite of these somewhat positive facts, I am not persuaded that the individual has resolved all the
security concerns regarding his financial irresponsibility.  The individual presented a current credit
report in an attempt to document his contention that his current financial situation has significantly
improved and presents no cause for concern.   After reviewing the credit report, I found it difficult to
understand.  I told the individual that he should go through the report in detail to explain the
significance of the debts listed and he agreed to do so.  Tr. at 88.  While he testified about how the
credit report supported his testimony regarding his tax liens and his bankruptcy filings, he never
provided any analysis of the details of the numerous debts listed on his credit report.  I recognize that
many of the debts that are marked as uncollectible or past due were covered by the bankruptcy
proceeding.  However, I am nevertheless unable to determine if all of the uncollected or past due 
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debts were covered by the bankruptcy.  Thus, I cannot find that the credit report supports the
individual’s position that he has no current outstanding debts.  Further, the record clearly indicates that
he still owes $10,000 for unpaid child support.  Accordingly, I find the concern regarding financial
irresponsibility has not been resolved.

B. Falsifications and Omissions

I will first consider whether the individual’s failure to reveal two of the bankruptcy filings presents a
security concern.  As stated above, the two early filings were procedural and were subsumed into the
third filing which was revealed on the 1997 and 2000 QNSPs.  While it would have been better had the
individual fully disclosed all of these filings, I do not believe, given the disclosure of the third filing,
that the omission represents a separate security concern.  

Similarly, I believe that the individual has reasonably explained why he did not reveal on the 1993
QNSP that his property was subject to an IRS tax lien.  I believe that at that time he did not recognize
a repayment plan as a tax lien.  Accordingly these two aspects of the falsification concern have been
resolved.
   
However, there were a significant number of items including numerous overdue bills, unpaid income
taxes, overdue child support payments, tax liens (1997 and 2000 QNSP) and two arrests that the
individual should have disclosed on his QNSPs.   The individual’s pattern of failure to disclose
unflattering information is clear.  The only unflattering information that the individual actually reported
on any of the three QNSPs he filed was the one Chapter 13 bankruptcy that he disclosed on his 1997
and 2000 QNSPs.  The individual provided a number of reasons for his failure to disclose potential
derogatory information:  he did not understand a question; he thought that disclosing the information
during a personnel security interview was sufficient; and he believed that items included in his
disclosed bankruptcy did not need to be further reported.  

Overall, I find that the individual has a long-standing pattern of failing to provide complete and
accurate information.  I believe the reasons he now gives for not providing that information are self-
serving attempts to excuse his behavior and do not represent the true reasons he failed to provide
accurate information.  I believe the individual simply tends to conceal unflattering information.
Therefore, the individual’s  explanations for repeated failures to provide accurate information do not
provide any mitigation of the DOE security concern.   I also note that his omissions were recent.  Thus,
the individual has not yet established a pattern of candor with the DOE.  His assurances that he will be
truthful in the future are not sufficient to resolve the security concern related to repeated omissions and
falsifications.  Accordingly, I find that the individual has failed to resolve the  Criterion F security
concern.

As an additional matter, although not necessary to my findings in this case, I believe that the
individual’s testimony at the hearing was less than candid.  For instance, when discussing his IRS tax
liens, he was able to describe in detail information demonstrating that he had satisfied those liens.
However, when he discussed his payments of past due child support to his ex-wife, he refused to 
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provide any specific details about the amount he was paying.  This suggests to me that he is selective
in his willingness to be forthcoming on details.  In another instance, when asked about why he
answered all the questions in one section of the psychiatric test in the negative, he avoided the question
by stating, “I don’t know the term of negative, as far as a test like that goes, the actual term of
negative.”  Tr. at 78.  This leads me to believe that he continues his pattern of evasiveness in providing
information, which causes me to have continuing reservations about his honesty.

V.  CONCLUSION

As indicated above, I have concluded that the individual has not resolved the DOE security concerns
under 10 C.F.R. § 710.8(f) and (l). In view of the record before me, I am not persuaded that restoring
the individual's access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest.  Accordingly, I find that the individual's access
authorization should not be restored.  

The review procedures applicable to proceedings under Part 710  were revised effective September 11,
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is
performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 

Thomas L. Wieker
Hearing Officer
Office of Hearings and Appeals

Date: February 20, 2003
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This Decision considers the eligibility of XXXXXX XXXXXX (hereinafter referred to as "the individual") to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  As
explained below, it is my decision that the individual should not be granted an access authorization.

I.  BACKGROUND

The individual is an employee of the Department of Energy (DOE), and her employers have requested access
authorization for her on five separate occasions in the last eleven years.  The Director of a DOE Office of
Security issued a Notification Letter to the individual in July 2002.  In this Notification Letter, the Office of
Security finds that the available information has raised security concerns under Sections 710.8(l) (Criterion (l))
and 710.8(f) (Criterion (f)) of the regulations governing eligibility for access to classified material.  

With respect to Criterion (l), the Notification Letter cites information concerning the individual which it believes
tends to show that the individual “is not honest, reliable, or trustworthy, or which furnishes reason to believe
that she may be subject to pressure, coercion, exploitation, or duress which may cause her to act contrary to
the best interests of the national security.”  The Notification Letter indicates three areas of concern under this
criterion.  First, the Office of Security cites a May 1995 Notice of Lien of Judgment for $2,841 dollars
recorded by American Express against the individual.  The Notification Letter asserts that although the
individual received money from the Government after submitting vouchers for official travel, she failed to pay
American Express for the Government credit card debt.  The Notification Letter also states that although the
individual later claimed to have paid off the delinquency, she has presented no documentation to support her
assertion.  

Second, the Notification Letter refers to information indicating that the individual has exhibited a pattern of
financial irresponsibility.  Third, the Notification Letter refers to information indicating 
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a failure of the individual to cooperate with the DOE in processing her applications for a DOE access
authorization.  

With respect to Criterion (f), the Notification Letter states that information in the possession of the DOE
indicates that the individual "deliberately misrepresented, falsified, or omitted significant information" in three
Personnel Security Interviews when she made conflicting statements concerning whether she had paid her
Government American Express delinquency.

The individual’s request for a hearing was received by the DOE’s Office of Hearings and Appeals (OHA) on
October 31, 2002.  In her pre-hearing filings, the individual did not admit or deny the factual bases for the
concerns set forth in the Notification Letter.  At the hearing, she presented explanations and information aimed
at mitigating these concerns.  The individual’s supervisor also testified on her behalf.  The DOE presented the
testimony of the Director of the Office of Security’s Personnel Security Division (the Personnel Security
Director).  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer.  As discussed below, Part 710
clearly places upon the individual the responsibility to bring forth persuasive evidence concerning his eligibility
for access authorization, and requires the Hearing Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and 710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal
matter, where the government would have the burden of proving the defendant guilty beyond a reasonable
doubt.  The standard in this proceeding places the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come
forward at the hearing with evidence to convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001 (1996);
Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd, Personnel Security
Review (VSA-0061), 25 DOE ¶ 83,015 (1996).  The individual therefore is afforded a full opportunity to
present evidence supporting his eligibility for an access authorization.  The regulations at Part 710 are drafted
so as to permit the introduction of a very broad range of evidence at personnel security hearings.  Even
appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and through our
own case law, an individual is afforded the utmost latitude in the presentation of evidence which could mitigate
security concerns.    
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Nevertheless, the evidentiary burden for the individual is not an easy one to sustain.  The regulatory standard
implies that there is a presumption against granting or restoring a security clearance.  See  Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of security clearances indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  In
addition to his own testimony, we generally expect the individual in these cases to bring forward witness
testimony and/or other evidence which, taken together, is sufficient to persuade the Hearing Officer that
restoring access authorization is clearly consistent with the national interest.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO-0038), 25
DOE ¶ 82,769 (1995) (individual failed to meet his burden of coming forward with evidence to show that he
was rehabilitated and reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue a decision as to
whether granting an access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made after consideration
of all relevant information, favorable and unfavorable, as to whether the granting or continuation of access
authorization will not endanger the common defense and security and is clearly consistent with the national
interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the hearing. 

III.   ANALYSIS 

A.  Criterion (l) Concerns

1.  The Individual’s Failures to Cooperate during DOE Security Investigations

As indicated above, the Notification Letter refers to information indicating a failure of the individual to
cooperate with Personnel Security in processing requests for her to obtain a DOE access authorization.
Specifically, the Notification Letter finds that on five separate occasions during the last eleven years, Personnel
Security has terminated its processing of her application for access authorization because the individual failed
to provide requested information or has not appeared for requested interviews.  The Notification Letter
describes the most recent application process as follows:

On May 10, 2000, [Personnel Security] received a new request for [the individual] to obtain
a security clearance.  On July 7, 2000, a letter of interrogatory, requesting 
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certain documentation, was sent to the subject.  On July 21, 2000, and July 27, 2000, the
subject was told to respond to the letter.  Since all of the information requested of her was not
forthcoming, a meeting was held with [the individual], representatives of [the individual’s DOE
office], and [the individual’s union representatives].  It was agreed that a [union] representative
would assist [the individual] in providing requested documentation.  Not all of the
documentation was provided as of the time of the final personnel security interview with [the
individual] on July 13, 2001.  For example, a document purporting to show a Government
American Express account as having no further obligation to [the individual] merely shows no
disbursement was made by the trustee in a Chapter 13 Bankruptcy case to American Express.

Notification Letter, Enclosure 1 at 3.  

At the Hearing, the Personnel Security Director testified that the individual’s inability or unwillingness to appear
for interviews or supply information raised a significant concern regarding her reliability and trustworthiness.

[With regard to] people who maintain a clearance and have access to classified information,
we have to have a reasonable feeling that they are going to act in an honest manner, that we
can rely upon them, that they’re going to be trustworthy enough to protect the classified
information to which they have access.  And if they’re not going to be honest to us in the
processing of the clearance, try to get the information -- because what we’re trying to do is
resolve the issues in their favor to give them a clearance -- then that raises a concern as to
how are they going to act when they have access to classified information.

Hearing Transcript (hereafter “TR”) at 81-82.   After summarizing the individual’s repeated failures to supply
the Office of Personnel Security with information, the Personnel Security Director concluded:

So we have had a long history of very -- difficulty.  And this raises a question about [the
individual’s] reliability in abiding by the rules and protecting classified information.  If we have
this much difficulty to get her to try to comply with some of the things that we need to try to
get her a clearance . . . , then we have a concern that this may go back over [her reliability] --
if she gets access to classified information, her ability to protect classified information.

TR at 95.

At the hearing, the individual testified concerning specific issues involving her bankruptcy, her government
American Express Account, her current credit report and her current financial situation.  Other than to address
specific issues, she did not provide any reasons for her previous financial problems or for her pattern of failing
to provide information.   However, in his testimony, the individual’s supervisor offered an explanation for the
individual’s past failure to fully cooperate with 
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the Personnel Security Office’s efforts to process her applications for a security clearance.   The individual’s
supervisor stated that when he became the individual’s supervisor approximately thirteen months prior to the
hearing, he was briefed by his predecessors concerning the seriously troubled employee/management
relationship that existed between the individual and other staff and his predecessors.    

I think [the individual’s lack of cooperation] ties directly to the management and the problems
within the organization.  There was no trust.  There was not a good work environment.  To
the effect that when I checked in, [the individual] . . .  had an office in a separate part of the
building on a separate floor, not related to the rest of the organization because she didn’t have
a clearance and [had] been put in what I consider a substandard facility and was not even
privy to normal discussions in mostly unclassified operations.

TR at 13.  In discussing her former supervisors’ repeated requests for a Q clearance for the individual, the
individual’s supervisor indicated that the requests were motivated in part by a hostile attitude toward the
individual.

I will tell you that the former director told me that he was going to force the security clearance
issue or make [the individual] leave.  This was before I was an employee of the Department.

So it was an issue where, essentially, she’s not transferring someplace else in the Department
that doesn’t [require] a clearance, she’s going to get her clearance or she’s out of here.  And
we’re going to create a situation where if she fails to get her clearance, and we’re going to
make it a Q, then we’re going to say she can’t work here.

This is part of the management problems factor.  There was not an attempt to try to find a
solution to this problem.  It was, in large part saying this has been going on too long, I’m fed
up with it.  And we’re going to force the issue.  And that’s why we sit here today.

TR at 23-24.    

The testimony of the individual’s supervisor provides an explanation for the individual’s demonstrated lack of
cooperation with the Office of Personnel Security.  Apparently, the individual believed that if she documented
her financial difficulties to the Office of Personnel Security, her application for a security clearance would be
denied and she would lose her job.  However, this explanation does not justify her noncooperation, nor does
it mitigate the DOE’s concern in this area.  An individual who is not willing to produce complete information
in the context of an application for a security clearance clearly is not demonstrating the degree of reliability and
trustworthiness required of an employee seeking a security clearance.
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An individual can mitigate the Criterion (l) security concern raised by past noncooperation with DOE security.
To do so, the individual must demonstrate that the past pattern of noncooperation has ended, and that a new
pattern of openness has been established.  I find that the individual has made considerable progress in this
regard.   At the Hearing, her supervisor stated that during the past thirteen months since he became the
individual’s supervisor, the communication issues that existed between the individual and her office have been
resolved and she is now “a full-time member of the team.”  TR at 13.  He stated that he has sent her on
assignments that require trust and confidence in individual.

[The individual] does have my trust and confidence.  In all my years of management, this is the
first time that I’ve agreed to participate in an appeal.  I have had numerous employees over
27 years that have had issues relative to clearances and other things and I have never said I
am going to bat for you and try to work something out.

TR at 14.  Throughout the current appeals process, the individual has made an effort to submit requested
information in a timely fashion, and to resolve outstanding concerns regarding her financial situation.
Accordingly,  I find that the concerns raised by her history of noncooperation with the DOE are now resolved.
I note, however, that cooperation in supplying information is an ongoing requirement.  Just prior to my closing
the record in this proceeding, the DOE counsel indicated additional information that the individual should
provide regarding one of the accounts on her most recent credit report.  I indicated that I would place any
additional information received from the individual in the case file for review on appeal.  If this additional
information is not submitted by the individual into the post-hearing record in a timely manner, it would indicate
a problem with the individual’s recently established pattern of cooperation.  

2.  The Individual’s 1996 Bankruptcy and Her Recent Financial History

The Notification Letter states that in the early and mid 1990's, the individual had multiple unpaid collection
accounts.  It also finds that in 1995, a Notice of Lien of Judgment was recorded in favor of American Express.
Further, the Notification Letter finds that the individual failed to follow through on a Chapter 13 Bankruptcy
filing in April 1994 and that case was dismissed for failure to pay required fees.  The individual again filed for
Chapter 13 Bankruptcy in August 1995, and this was converted to a Chapter 7 Bankruptcy case in June
1996. 

At a June 1998 Personnel Security Interview (the 1998 PSI), the individual stated that her financial problems
began around 1994 when her position with the military reserves ended and when the father of her younger
child stopped making a voluntary contribution toward her household expenses. 1998 PSI at 62-70.   She
stated that she made the decision to convert from a Chapter 13 to a Chapter 7 Bankruptcy that included her
house because the court imposed payment schedule for her mortgage payments was too burdensome.  1998
PSI at 74-75.  She vacated the house in March of 1997.  1998 PSI at 83.  She stated that she is now married
and living in a house owned by her husband.  1998 PSI at 92.
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1/ The Notification Letter also states that at various times the individual has offered conflicting
explanations concerning how she handled this delinquency and how it was resolved.  These
statements will be discussed in the Criterion (f) analysis below. 

There is a very serious security concern associated with an employee who has engaged in conduct showing
a pattern of financial irresponsibility.  See Personnel Security Hearing (Case No. VSO-0073), 25 DOE
¶ 82,794 (1996).  I find that such a pattern exists in the present case, where it is undisputed that the individual
accrued extensive debts that required a bankruptcy proceeding to resolve.  The individual's record of financial
judgments against her and unpaid debts convinces me that a security concern exists regarding her reliability
and trustworthiness, and the possibility that she may be subject to coercion, pressure or bribery resulting from
her debts.  Accordingly, the individual must present mitigating evidence and testimony to sufficient to resolve
these concerns. 

After reviewing the record, I find that the individual has made progress in managing her finances since her 1996
bankruptcy.  At the Hearing, she resolved the Office of Personnel Security’s concern on the disposition of the
1994 judgment against her by American Express.  As discussed below, the individual’s current credit report
indicates that she has no significant debt and her personal financial statement indicates that her monthly
expenses and monthly income are roughly in balance.  However, she has two unpaid accounts listed on her
credit report and in the past two years she consistently has made late payments on her  government credit
card.   Under these circumstances, I conclude that the individual has not yet mitigated all of the financial
concerns identified in the Notification Letter.

a.  The 1995 American Express Judgment

As noted above, the Notification Letter states that in 1995 the individual received a Notice of Lien of Judgment
related to a delinquency on her American Express government credit card. 1/   At the Hearing, the individual
testified that the American Express judgment was included in her Chapter 13 bankruptcy and was discharged
without payment after that proceeding was converted to a Chapter 7 bankruptcy.  TR at 142-144.  There is
documentation in the record that supports this explanation.  DOE’s Exhibit 4 in this proceeding includes two
documents submitted by the individual relating to her bankruptcy.  One, entitled “Final Report and Accounting”
lists American Express as a creditor receiving nothing under a bankruptcy discharge that appears to have
occurred on July 1, 1996.  The second, entitled “Schedule F - Creditors Holding Unsecured Nonpriority
Claims” also lists American Express.  This and the fact that American Express does not appear on the
individual’s credit reports following her 1996 bankruptcy leads me to conclude that the American Express’s
judgment against the individual was discharged in her bankruptcy proceeding. 

b.  The Individual’s Current Financial Situation

At the Hearing, the individual submitted a personal financial statement reflecting her monthly income and
expenses.  It indicates that her estimated monthly expenses exceed her monthly income by about $200.  Her
only debts are an $8,000 loan from the Thrift Savings Plan on which she is 
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2/ However, the individual has not documented her husband’s income, expenses and current debt.
Accordingly, there could be serious financial problems involving the individual’s household that do
not appear on the individual’s personal financial statement or on her credit report.

making a monthly payment of $110, and a $104 debt on a VISA credit card.  The Security Director made
the following comments concerning her excess expenses.

She’s coming up short every month so I don’t know where she would obtain the money to
cover the difference.  But I would not think that she is in any deep financial morass based
upon this. . . .We’re coming up $250 short every month, based on this, so there could be a
problem that could cause late payments here and there, operating like this.  

TR at 156-157.  In the testimony that followed, it was apparent that the individual over-estimated her monthly
car expenses by a couple hundred dollars (TR at 157-160).  It therefore appears that her monthly income and
expenses are closely matched.  Her current bank savings are $300.   While the individual’s tight budget and
lack of savings continue to make her vulnerable to a future financial problem, it appears that the individual over
all has been responsible in managing to avoid serious financial problems since her 1996 bankruptcy. 2/  
However, as discussed below, there remain several indications that the individual still has difficulty managing
her credit accounts.  Given her financial history, such indications mean that I cannot find that she has mitigated
the Criterion (l) security concern. 

c.  Unresolved Debts Listed on the Individual’s Current Credit Report

At the Hearing, the DOE introduced a recent Equifax credit report for the individual.  DOE Exhibit 16.  Two
items on the report raised concerns with the DOE .  The first item is a Lowe’s credit card account that is listed
as having been opened in April 2000.  It appears on the report with the captions “Transferred to Recovery”
and “Charged Off Account”.  According to the Personnel Security Director, this account was reported as
having a bad credit history in May 2002, and “then they charged it off and transferred it to their recovery
department.”  TR at 86.  Although the credit report indicates a zero dollar account balance, the Personnel
Security Director indicated that this does not necessarily mean that the account has been paid off - “it’s zero
because they’re not collecting on it.”  TR at 87.  At the Hearing, the individual testified that the Lowe’s card
is her husband’s card, and although she has authorization to use it, she did not do so.  TR at 193-194.  She
introduced a copy of a form she submitted to Equifax requesting that the account be removed from her report
because it is “not mine.”  Following the Hearing, she submitted a statement, apparently signed by her husband,
which reads as follows:

The Lowe’s account that appears on [the individual’s] credit report from the Equifax is
incorrect. [The individual] does not have a Lowe’s account.  I am the cardholder of the
Lowe’s account.  I will notify Equifax, Inc., concerning this account.
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February 11, 2003 letter.    In an April 29, 2003 telephone conversation with the DOE Counsel, he stated that
the Office of Personnel Security has a concern with this letter because the letter was not notarized and there
is no way to establish that it was actually signed by the individual’s husband.  In an e-mail of the same date,
I explained the Office of Personnel Security’s concern and invited the individual to submit a signed and
notarized copy of this letter.  I also encouraged her to submit a recent credit report indicating that this account
was no longer listed as hers.  As of May 15, 2003, I had not received either a notarized letter or a new credit
report.  I therefore conclude that at this time, the unpaid and overdue Lowe’s account remains a significant
financial concern on the individual’s record.

The other item on the Equifax credit report of concern to the Office of Personnel Security is an account labeled
“1STNATBK” (First National Bank) which is described as a “charged off” credit card account with a balance
of $704.  At the Hearing, the individual testified that the First National Bank account was not hers, that she
informed Equifax that the account is “not mine,” and has asked them to correct it.   TR at 145-146,
Individual’s Exhibit 2.  Following the hearing, the individual authorized the Office of Personnel Security to
investigate this account.  On April 29, 2003, the Personnel Security Director submitted a Report from the
Office of Personnel  Management concerning this account (the OPM Report).  The OPM Report identifies
the provider of its information as the custodian of records for the First National Bank of Marin in Las Vegas
Nevada.  The name on the account is identified as the individual’s maiden name.  The account information
includes the individual’s social security number, but does not list a date of birth or a place of birth.  The OPM
Report states that the account is a “revolving credit card account” that was opened in August 1996 and was
charged off in June 1998.  In November 2002 it was placed for collection with Arrow Financial Services.
OPM Report at 1.

In a May 2, 2003 letter, the individual stated that she had reviewed the report, and believed that the
information in the report “still does not provide any proof that I am the credit card holder with First National
Bank. . .”  She asserted that the account information only shows that someone using only her maiden name and
social security number opened this account.  Individual’s May 2, 2003 letter to Kent Woods, Hearing Officer.
I agree with the individual that the OPM report indicates that only the individual’s name and social security
number appear on this account, raising the possibility that the account was fraudulently established without the
individual’s knowledge or consent.  However, in this proceeding the burden of proof is clearly on the individual
to show that her credit report has no current problem.  The individual has not shown that the First National
Bank credit card account is not hers, nor has she succeeded in having the account removed from her credit
report.  

Because of the unresolved debts which currently exist, I find that the individual has not yet mitigated the
Criterion (l) financial concerns raised by the presence of these two unresolved debts on her credit report.

d.  The Individual’s Late Payments on Her Government Credit Card

Finally, DOE Security has raised as a subject of concern the individual’s recent record of making late
payments on her Bank of America government credit card account balances since she was issued 



- 10 -

3/ The individual testified that she never saw any of the e-mails sent to her e-mail address at the DOE,
and that she only saw a warning letter that was sent to her in December 2002.  TR at 62.

the card in February 2002.  TR at 166.  It submitted copies of five e-mails sent to the individual from the
DOE’s accounting center from June 28, 2002 through December 19, 2002. 3/  Two of these e-mails indicate
account balances over 60 days past due and four of them indicate balances more than 30 days past due.  DOE
Exhibit 18.  Account information submitted by the DOE indicates that a balance owed of $515.60 on the
individual’s government credit card exceeded 90 days past due before a payment of that amount was recorded
on January 10, 2003.  Id.      At the Hearing, the individual testified that she had been sent on at least three,
lengthy business trips in 2002, and that trips of a month or more made it difficult for her to be reimbursed for
expenses and to pay her government credit card in a timely manner.  TR at 166-68 and 172.  She stated that
a trip that occurred in July and August, 2002 created a particularly difficult reimbursement issue because of
a canceled airline ticket that was billed on her credit card.  

I think I was charged for the ticket because it wasn’t canceled.  Then later on, I came back
home and I think I had to redo a voucher to state what happened during that ticket.

. . .  And like I said, the [Bank of America] card bills you before you get back, bills you
before you get there.  They bill you before you do your voucher before you get back.  So this
varies between numbers of things.  This is not like I don’t want to pay the bill off.

TR at 172-173.  With respect to the July/August trip, the individual submitted receipts indicating that she paid
$800 on October 8, 2002, $3,000 on October 23, 2002, $2,000 on November 6, 2002, and $3,000 on
December 17, 2002, leaving an unpaid balance of $515.60 until January 10, 2003.  Individual’s February 11,
2003 Post-Hearing submission.  With respect to the $515.60, the individual asserted that she attempted to
pay this balance by money order in early December 2002, but that the Bank of America location where she
deposited her money order did not correctly process it.  She testified that when Bank of America informed
her that it had not received this payment, she went back to the Bank of America location where she had
deposited her money order payment, spoke to a bank representative, and showed her a receipt. The bank
representative then identified that the error that had been made.

She said the teller gave me back the top portion instead of giving me the bottom portion back.
So that means, -- it indicated that they did not have a record that I paid this money amount.

TR at  164.  The individual’s submitted receipts of her Bank of America payments do not include any
documentation of this attempt to make a $515.60 payment in early December 2002.
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Although I am inclined to accept the individual’s explanation for the $515.60 payment being made in January
2003 rather than December 2002, the fact remains that this payment was already more than sixty days past
due in December, and the individual acknowledges that in 2002 she made many payments on her government
credit card that were between 30 days and 90 days overdue.   Allowing her account balance to become
overdue to this extent is a serious concern to the DOE, and indicates that the individual’s past pattern of
financial irresponsibility is continuing.  At the Hearing, DOE Security presented the testimony of the team
leader for DOE travel who manages the DOE Bank America credit card account (the DOE credit card
manager).   He testified that any late payment on the government credit card is considered a delinquency by
the DOE and raises a serious concern, although many DOE employees are not exercising sufficient vigilance
in this area.

What I find is employees don’t tend to recognize that delinquency means if it goes one day
beyond the date listed on the bill, then it’s considered delinquent. . . . It doesn’t have to get
to 60 days to be delinquent. 

TR at 66.  He testified that about thirty percent of the outstanding balance of individual billed accounts at the
DOE is delinquent at any given time.

. . . I think the culture is, people aren’t paying it when it’s due, they’re paying it two weeks
late, three weeks late, maybe just before it’s suspended.  That’ll probably be changed.

TR at 68.  He noted that when people become delinquent, it is because they fail to fill out their vouchers on
time.  The DOE makes prompt payment on travel vouchers.  He said that for the past five years the DOE has
paid employees within 48 hours of the time that they file their vouchers.  TR at 69.  This testimony concerning
DOE policy is supported by a February 12, 2003 memorandum to Heads of Departmental Elements from
Kyle McSlarrow entitled “Zero Tolerance for Travel Card Abuse.”  This memorandum states that an
employee’s ongoing responsibilities pertaining to DOE travel charge cards include filing travel vouchers within
5 workdays of completing travel, and paying travel charge card bills by the due date, regardless of whether
the employee has filed a travel voucher or received reimbursement.  I have placed a copy of this memorandum
in the record of this proceeding.

The individual’s extensive record of late payments over several months immediately preceding the Hearing
indicates that she has not complied with her responsibility to the DOE for timely payment of her travel
expenses, and has undermined her argument that she has mitigated the DOE’s financial irresponsibility
concerns under Criterion (l).  Although at the time of the Hearing, the individual had a zero balance on her
government credit card, this is insufficient evidence of mitigation.  To mitigate the concern arising from a pattern
of late payments, the individual clearly must establish a significant record of timely payment of her official travel
expenses.  Her record on this score was deficient as recently as January 2003, and I have received no
information concerning her government travel card payments in the months following the Hearing.
Consequently, she has failed to mitigate this concern. 
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Previous opinions issued by OHA Hearing Officers have held that once there is a pattern of financial
irresponsibility, the individual must demonstrate a sustained, new pattern of financial responsibility sufficient
to demonstrate that a recurrence of the past pattern is unlikely.  See, e.g., Personnel Security Hearing (Case
No. VSO-0108), 26 DOE ¶ 82,764 at 85,699 (1996).  Although the individual appears to have remained
free of significant debt since her 1996 bankruptcy, her financial statement indicates that she remains in a
precarious financial condition with few savings to use in the event of emergency expenses.  Moreover, the
individual has not resolved the concerns raised by the two charged out accounts on her credit report, or by
her pattern of late payments on her government travel credit card.  Under these circumstances, I find that the
individual has not  mitigated the DOE's security concerns with respect to Criterion (l) arising from her history
of financial irresponsibility.

B.  Criterion (f) Concerns

As noted above, Criterion (f) concerns information that an individual has deliberately misrepresented, falsified,
or omitted significant information from a security questionnaire, a qualifications statement, or from a personnel
security interview (PSI).  The misrepresentation (or omission) by an individual of relevant information in
response to questions at a PSI raises serious doubts about whether that individual should be entrusted with
the responsibility for safeguarding classified materials.  In this regard, the Notification Letter alleges that in three
PSIs, the individual provided conflicting statements concerning her Government American Express delinquency
in the mid 1990's.

During a personnel security interview on June 26, 1998, [the individual] stated that she did not
believe the Government American Express delinquency . . . had ever been satisfied.  During
an August 19, 1999 interview, she stated that she mailed checks “cut” by DOE’s Travel
Division (CR-53) to American Express.  She also said she included the delinquency in a
bankruptcy.  During a July 13, 2001 interview, [she] again stated that she included this
delinquency in a bankruptcy.  Then, after conferring with a [union] representative, she said that
she had paid off the delinquency, and that she did not owe American Express anything even
though she included the account in the bankruptcy.  When asked why it would then have been
listed as delinquent, she responded that she did not know why.

Notification Letter, Enclosure 1 at 4.  

I have reviewed the statements made by the individual at her PSIs, and considered her testimony concerning
these statements at the Hearing.  While I find her responses to questions concerning the American Express
delinquency to be vague and somewhat contradictory, I do not believe that they constitute a deliberate attempt
to misrepresent, falsify, or omit significant information.  Rather, the individual clearly appears to admit the
financial problems but to be honestly confused concerning both her responsibilities and her actions with respect
to her American Express government travel card in the years 1994 through 1996.
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As discussed above, at the Hearing the individual testified that the American Express delinquency judgment
was included in her Chapter 13 bankruptcy and was discharged without payment after that proceeding was
converted to a Chapter 7 bankruptcy.  TR at 142-144.  I accepted this explanation after finding that it was
supported by documentation in the record of the proceeding.  See  DOE Exhibits 4 and 16.  The Hearing also
included a discussion of the statements that the individual had made at her 2001 PSI concerning this
delinquency and how it arose.  Under questioning from the DOE Counsel and myself, the individual expressed
some confusion concerning the extent of the payments that she made on her American Express government
credit card in the 1994-1996 period.  While she initially asserted that she could not remember exactly what
she did, she then answered in the affirmative when the DOE Counsel asked if she had paid the full amount of
her DOE reimbursement to American Express.  TR at 185.  However, after examining her payment record
to American Express (DOE Exhibit 9), she acknowledged that she did not pass through the full amount of the
payment.  TR at 186.  While the individual’s statements at her earlier PSIs appear to contradict themselves
on whether she paid her American Express credit card bills in full, they reflect genuine confusion on the part
of the individual rather than any deliberate effort to confuse or mislead the DOE.  For example, in the 1998
PSI, she clearly acknowledged that she kept a portion of her travel reimbursement on the assumption that it
belonged to her, and that some of her government credit card bills were unpaid.  TR at 35-36.

Before we had all this payroll deductible, . . . we did not have all these new procedures.  All
I remember is, the [DOE reimbursement] check came to me and I assumed that the checks
were mine.  And then a couple of times I can recall, and I’m not sure of the dates . . . , the
DOE probably sent me a check.  And when I take those checks to Travel, they say sure.
That’s all I remember.  I don’t recall abusing the travel check, I didn’t use it for my personal
use.  I used the card only for government-use travel only. 

1998 PSI TR at 35.  At the 1999 PSI, she stated again that she believed that the DOE was reimbursing
American Express for her credit card expenses.

Like I said, back then, from what I understood, Travel would pay whatever you used on your
American Express card.  And like I said, the next thing I know, American Express was calling
me, saying I owe them money.  And I was saying, well, the Department of Energy paid the
money.

1999 PSI TR at 42.  At the 2001 PSI, the individual testified that she took her reimbursement from Travel and
“paid on the card” and that she had “no idea” why the account was delinquent by more than $2,000.  2001
PSI TR at 46.  When asked to explain further, she conferred with a union representative and stated that she
did not understand how this large delinquency was her responsibility:

When I received my voucher, I paid all the money from the voucher to the American Express.
The personal items, I did not charge anything on it.  I’ve asked American 
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Express for receipts.  I did not receive them.  So therefore, when they sent the paper work
in I guess for judgment, then I had included it in under bankruptcy.

2001 TR at 48-49.   Her statement that she paid “all” rather than some of the money from her travel vouchers
to American Express clearly contradicts both her earlier statements and her acknowledgment at the Hearing
that she made partial payments.  However, I believe that her use of “all” in this sentence is an example of her
confusion and irresponsibility concerning financial matters rather than a deliberate attempt to mislead her
questioners or falsify her answer.  Moreover, I find that the factual inconsistency arising from this statement
has been satisfactorily mitigated by her subsequent acknowledgment at the Hearing of her confusion and lack
of recollection concerning the payments she made on her American Express government credit card in 1994,
1995 and 1996.

Based on the foregoing, I find that the individual did not deliberately provide false or misleading information
to the DOE concerning her payments on her American Express government credit card at her 1998, 1999 and
2001 PSIs.  While some of her statements at those PSIs and at the Hearing were irresponsibly inaccurate, I
conclude that they were not deliberately false and misleading, and do not raise a security concern under
Criterion (f).

IV.  CONCLUSION

As indicated above, I have concluded that the individual has resolved the security concerns under 10 C.F.R.
§ 710.8(f) relating to the allegations of false or misleading testimony at his PSIs.  However, the individual has
not resolved the security concerns under 10 C.F.R. § 710.8(l) relating to financial irresponsibility.  In view of
the record before me, I am not persuaded that restoring the Individual's access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, I find that the Individual's access authorization should not be granted.  The parties may seek
review of this Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: May 23, 2003

  



1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxx (the individual) for continued access
authorization   1/ under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  The individual’s access
authorization was suspended by one of the Department of Energy’s (DOE) Operations Offices. Based on the
record before me, I have determined that the individual’s access authorization should not be restored.

I.  Background                          

The individual is employed at a DOE facility where his work requires him to have an access authorization.  The
local DOE security office issued a Notification Letter to the individual on October 8, 2002.  The Notification
Letter alleges under 10 C.F.R. § 710.8(f) that the individual has “deliberately misrepresented, falsified, or
omitted significant information from a Personnel Security Questionnaire or a Questionnaire for Sensitive
National Security Positions.”  It also alleges under 10 CFR § 710.8(j) that the individual has been or is a user
of alcohol habitually to excess, or has been diagnosed by a psychiatrist or other licensed physician or a
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.    In addition, the
Notification Letter alleges that the individual “has engaged in unusual conduct or is subject to circumstances
which tend to show that he is not honest, reliable, or trustworthy, or which furnishes reason to believe that he
may be subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the best
interest of the national security.”  10 C.F.R. § 710.8(l).

The security concerns in the Notification Letter are based on the following factual allegations. During a
personnel security interview (PSI), the individual falsified significant information about his use of alcohol.  The
individual also violated the terms of the Employee Assistance Program Referral Option (EAPRO) by failing
to meet its requirements to abstain totally from the use of 
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alcohol.  This was a commitment upon which the DOE relied in continuing his access authorization after he was
diagnosed by a DOE consultant-psychiatrist as suffering from alcohol abuse without adequate evidence of
rehabilitation or reformation.  Finally, the individual was involved in a physical altercation with his wife which
resulted in his arrest for simple assault and harassment.

Because of these security concerns, the case was referred for administrative review.  The individual filed a
request for a hearing on the concerns raised in the Notification Letter.  DOE transmitted the individual’s
hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as the
Hearing Officer in this case.  

At the hearing that I convened, the DOE Counsel called one witness, a DOE personnel security specialist.
The individual called four witnesses: the individual’s wife, his EAPRO counselor and two supervisors.  Both
the individual and the DOE submitted a number of written exhibits prior to the hearing.  The DOE also
submitted a post-hearing submission.

II.  Standard of Review

The hearing officer’s role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render a decision based on that evidence.  See 10 C.F.R. §710.27(a).  Part 710 generally
provides that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  Any doubt as to the individual’s access authorization eligibility shall be
resolved in favor of national security.”  10 C.F.R. § 710.7(a).  I have considered the following factors in
rendering this decision: the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct; the individual’s age and maturity at the time of the conduct; the voluntariness of the individual’s
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral changes;
the motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors. See 10 C.F.R. §§710.7(c), 710.27(a).
The discussion below reflects my application of these factors to the testimony and exhibits presented by both
sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially derogatory
information or facts about an individual, a question is created as to the individual’s eligibility for an access
authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by convincing the DOE
that restoring his access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.”  10 C.F.R.  § 710.27(d).  In the present case, the individual has
not convinced me that restoring his security clearance would not endanger the common defense and would
clearly be in the national interest.  
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III.  Findings of Fact

The relevant facts in this case are uncontested.  In 1993 and 2000, the individual was arrested for Driving
Under the Influence.  As a result of these arrests, the individual was interviewed by a personnel security
specialist who referred him to undergo a complete background investigation.  Hearing Transcript (Tr.) at 11-
12.  That investigation revealed that the individual was drinking on a weekly basis.  He was therefore referred
for an evaluation by a DOE consultant-psychiatrist, who diagnosed the individual as suffering from alcohol
abuse without adequate evidence of rehabilitation or reformation.  Id. at 15, DOE Exhibit 1.  The DOE
consultant-psychiatrist recommended that the individual totally abstain from alcohol.  He also stated that the
individual could be a candidate for EAPRO, a program designed to enhance opportunities to complete
rehabilitation from alcohol abuse.  The individual agreed to participate in EAPRO and on March 26, 2001,
he voluntarily signed the EAPRO agreement which committed him to totally abstain from alcohol. Id. at 16.
At the time the individual signed the EAPRO agreement he was informed, as part of the normal process, that
if he violated the requirements of EAPRO to abstain from the use of alcohol that his clearance would be
suspended and that his case would be processed in accordance with the DOE administrative review
procedures.  While in EAPRO, the individual was required to participate in a plan designed to deal with his
alcohol use.  In June 2001, the individual signed a Continuing Care Plan (CCP) with the DOE consultant-
psychiatrist and the DOE medical facility where the individual worked.  As part of the CCP, the individual
agreed to abide by the following six requirements: (1) abstain from alcohol; (2) submit to random alcohol
testing; (3) meet with a therapist every week; (4) attend at least one AA meeting per week, or as
recommended by the therapist; (5) maintain a sponsor; and (6) attend monthly meetings at the facility’s medical
department with the EAPRO counselor.  Id. at 19.  The individual was required to meet these conditions for
two full years.   DOE Exhibit 5.

In August 2001, the individual submitted a written report to DOE (a requirement according to DOE
regulations) indicating that he had been arrested for assault and harassment, specifically indicating that there
had been a physical altercation with his wife.  DOE Exhibit 7.  This incident prompted DOE security to
interview the individual.  During a PSI on August 21, 2002, the individual stated, inter alia, that he had misled
his EAPRO counselor by claiming abstinence, although he had been drinking alcohol.  He also stated that he
had abstained from using alcohol for about eight months after signing his EAPRO agreement.  However, on
August 22, 2002, the individual signed and submitted a statement to DOE which indicated that he drank during
the eight-month period of claimed abstinence thereby violating his EAPRO agreement.  In addition, in the
August 21, 2002 interview, the individual stated that he drove with a restricted license on about five occasions.
However, in his August 22, 2002 statement, the individual indicated that he drove with a restricted license on
numerous other occasions. DOE Exhibit 10.        
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IV.  Analysis

A.  Security Concerns Cited Under 10 C.F.R. § 710.8(f)

As noted earlier in this Decision, part of the derogatory information in this case arises from the individual having
falsified various information during a PSI in August 2002.  False statements or misrepresentations by an
individual in the course of an official inquiry regarding a determination of eligibility for DOE access authorization
raise serious issues of honesty, reliability, and trustworthiness.  The DOE security program is based on trust,
and when a security clearance holder breaches that trust, it is difficult to determine to what extent the individual
can be trusted again in the future.  See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE
¶ 82,752 at 85,515 (1995), 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995); Personnel Security
Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000)
(terminated by OSA, 2000).  This national security concern applies, however, only to misstatements that are
“deliberate” and involve “significant” information.  10 C.F.R. § 710.8(f) (Criterion F).  Based on the record
before me, I find that the individual deliberately misrepresented significant information during his PSI.
Consequently, DOE properly invoked Criterion F when it denied the individual’s security clearance.

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-0244), 27
DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998).  Cases involving verified falsifications or misrepresentations are nonetheless difficult
to resolve because there are neither experts to opine about what constitutes rehabilitation from lying nor
security programs to achieve rehabilitation.  Therefore, Hearing Officers must look at the statements of an
individual, the facts surrounding the misrepresentation and the individual’s subsequent history in order to assess
whether the individual has rehabilitated himself from the falsehood and whether restoring the security clearance
would pose a threat to national security.  See Personnel Security Hearing (Case No. VSO-0327, 27 DOE
¶ 82,844 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,005 (2000) (affirmed by OSA, 2000);
Personnel Security Hearing (Case No. VSO-0418), 28 DOE ¶ 82,795 (2001).  In the end, as a Hearing
Officer, I must exercise my common sense judgment whether the individual’s access authorization should be
restored after considering the applicable factors prescribed in 10 C.F.R. § 710.7(c).  

Mitigation of Criterion F Concerns

The key issue in this case is whether the individual has brought forward sufficient evidence to demonstrate that
he can now be trusted to be consistently honest and truthful with the DOE.  In considering this question, I
found that the nature of the individual’s misrepresentations was serious.  The individual’s lack of candor
concerning an area of his life that could increase his vulnerability to coercion or blackmail raises important
security concerns.  The DOE must rely on individuals who are granted access authorization to be honest and
truthful; this important principle underlies the 
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2/ As previously indicated, in the August 21, 2002 PSI, the individual stated that he drove with a restricted
license on about five occasions.  However, he later indicated that he drove with a restricted license on numerous
other occasions.

criterion set forth in 10 C.F.R. § 710.8(f).  This principle has been consistently recognized by DOE Hearing
Officers.  See, e.g., Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915
(1999).    

After considering all the evidence before me, I believe that the individual has failed to mitigate the concerns
raised by his misrepresentations during his PSI.  On several occasions during his PSI, the individual was asked
about his alcohol consumption.  Specifically, in the August 21, 2002 interview, the individual initially denied
consuming alcohol before he was arrested for simple assault on August 3, 2002.  In that same interview he
later admitted that he drank two beers prior to the arrest.  He further indicated that he was deceptive because
he was concerned that he would lose his security clearance.  Tr. at 24.  In addition, in this same interview, the
individual admitted that he misled his EAPRO counselor by claiming total abstinence, when in fact he had been
drinking, thus violating his EAPRO agreement.  Id. at 27.  In a letter the individual submitted to DOE a day
after this interview, he stated that he drank during an eight-month period of claimed abstinence. DOE Exhibit
10.  During the August 21, 2002 interview, the personnel security specialist specifically warned the individual
about the importance of providing truthful responses before he left the interview.  Nevertheless, the individual
left the interview having given untruthful information. Tr. at 39.  2/ 

During the hearing, the individual stated that his denial regarding alcohol problems was the primary reason for
his falsifications.  However, he asserted that the written letter he submitted to DOE regarding his falsifications
was a good faith effort on his part to correct the false information.  Id.  I find the individual’s explanation for
his untruthfulness to be unpersuasive.  First, the individual’s willingness to conceal information from the DOE
in order to avoid adverse consequences is an action that is simply unacceptable among security clearance
holders.  See Personnel Security Hearing, 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995).  Second,
the fact that the individual was warned about the importance of providing truthful answers, but chose not to
do so shows a deliberate disregard for applicable DOE rules and regulations. During the interview, the
individual stated that “I have taken all of this, these proceedings serious by telling the truth.” DOE Exhibit 9
at 37.  I give little weight to the individual’s later voluntary admissions of these falsifications in light of the
opportunities he was given to be truthful during his interview.  Other factors of concern to me are the following:
(1) the individual’s falsifications are fairly recent; and (2) the individual falsified information not on one
occasion, but on several occasions, thus his falsifications are not isolated incidents.  In sum, the individual’s
misrepresentations raise serious and unresolved security concerns.  Accordingly, I find that the individual has
failed to mitigate the security concerns raised by Criterion F.    

B.  Security Concerns Cited Under 10 C.F.R. § 710.8(j)

The Notification Letter states that the individual “has been diagnosed by a psychiatrist . . . as suffering from
alcohol abuse.”  See 10 C.F.R. § 710.8(j).  The individual does not challenge that 
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3/ The individual also offered the testimony of his supervisors who stated that the individual was a solid
employee who has not had any problems handling classified information on the job.

diagnosis and admits that he is an alcoholic.  This derogatory information creates serious security concerns
about the individual.

In other DOE security clearance proceedings, hearing officers have consistenly found that a diagnosis of
alcohol abuse raises important security concerns.  See, e.g., Personnel Security Hearing (Case No. VSO-
0079), 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing (Case No. VSO-
0042), 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personel Security Hearing (Case No. VSO-
0014), aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995).  In this case,
the risk is that the individual’s excessive use of alcohol might impair his judgment and reliability to the point that
he will fail to safeguard classified matter or special nuclear material.  

Since there is reliable, derogatory information that creates substantial doubt concerning the individual’s
continued eligibility for access authorizaiton, I need only consider below whether the individual has made a
showing of mitigating facts and circumstances sufficient to overcome the DOE’s security concerns under
Criterion J arising from his alcohol abuse.

Mitigation of Criterion J Concerns

As stated earlier, the individual admitted to violating his EAPRO commitment by failing to totally abstain from
the use of alcohol for a two year period.  However, the individual asserts that he has taken several positive
steps to demonstrate his efforts toward rehabilitation from alcohol abuse.  During the hearing, he asserted that
he has completed an outpatient alcohol rehabilitation program, attended Alcoholics Anonymous (AA) meetings
on a regular basis, and received various forms of alcohol counseling. Tr. at 104.  The individual also asserted
that he has maintained total sobriety since August 2002.  He offered the testimony of his EAPRO counselor
who stated that the individual has made significant behavioral changes, specifically changes in his “ability to
accept his powerlessness over alcohol.”  Tr. at 55.  The individual’s EAPRO counselor added the individual
has been in denial about his alcohol abuse, but now believes that he is being truthful about his abstinence from
alcohol.  Id. at 66.   She further testified that based on her experience she believes a period of about two years
of sobriety, AA meetings and counseling is necessary to show adequate evidence of recovery from alcohol
abuse.  Id. at 67.  The individual also offered the testimony of his wife who stated that she has seen an overall
good change in her husband’s behavior toward alcohol.  Id. at 104.  She stated that her husband has
maintained total sobriety since August 2002 and continues to attend AA and his counseling sessions.  Id. at
104-105.    3/   I believe that the individual has taken several positive steps toward rehabilitation.
Nevertheless, I am faced with the fact that the individual failed to satisfactorily resolve his alcohol abuse by
participation in EAPRO.  I cannot ignore the EAPRO counselor’s opinion as well as the testimony of the DOE
security specialist involved in this case that two years of total sobriety is necessary to establish adequate
evidence of rehabilitation or reformation in the individual’s case.  Under these circumstances, I cannot find that
the individual is rehabilitated or reformed from his alcohol abuse at this time.  
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Consequently, the individual has not sufficiently mitigated the DOE’s security concerns regarding Criterion J.

C.  Security Concerns Cited Under 10 CF.R. § 710.8(l); Unusual Conduct

Criterion L relates to information indicating that an individual has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason to
believe that he may be subject to pressure, coercion, exploitation or duress which may cause him to act
contrary to the best interests of national security.  10 C.F.R. § 710.8(l).  
In the present case, the DOE cites the fact that the individual signed an EAPRO agreement on June 14, 2001,
promising to abstain from the use of alcohol.  However, the individual admitted to using alcohol on numerous
occasions after signing this agreement.  In addition, the DOE cites the individual’s arrest for simple assault and
harrassment on August 3, 2002.  With regard to the latter,  the record indicates that the assault at issue
occurred while the individual was under the influnce of alcohol.  Thus, the individual must demonstrate
rehabilitation or reformation from his alcohol problem in order to mitigate the concerns raised by this arrest.
See Personnel Security Hearing (Case No. VSO-0476), 28 DOE ¶ 82,827 (2001).  As discussed above,
the individual has not demonstrated the requisite degree of rehabilitation or reformation.  Also, the individual’s
breach of his EAPRO agreement, a promise made to DOE upon which DOE relied in continuing his access
authorization in March 2001, is serious in nature because it demonstrates his unreliability.  The DOE must rely
on persons who are granted access authorization to be honest and reliable.  As the personnel security specialist
testified during the hearing, conduct involving questionable judgment, unreliability, untrustworthiness, lack of
candor, dishonesty, or failure to obey laws and follow rules and regulations raises a concern that the individual
may not safeguard classified information. Tr. at 29.  Based on the foregoing, I cannot find that the individual
has mitigated the Criterion L concerns at this time.

III.  Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8(f), (j) and (l) in
suspending the individual’s access authorization.   The individual has not presented adequate mitigating factors
that would alleviate the legitimate security concerns of the DOE Operations Office.  In view of these criteria
and the record before me, I find that the individual has not demonstrated that restoring his access authorization
would not endanger the common defense and would be consistent with the national interest.  Accordingly, I
find that the individual’s access authorization should not be restored.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: June 11, 2003         
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This Decision concerns the eligibility of  XXXXXXXXX (hereinafter referred to as the “individual”) to hold
an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”   This Decision
considers whether, on the basis of the evidence and testimony presented in this proceeding, the individual
should be granted a security clearance.  As set forth below, it is my decision that the individual is not eligible
for access authorization.  

I. Background

The individual is employed by a contractor at a DOE facility.  In August 2001, the employer applied for an
access authorization for the individual.  In March 2002, DOE conducted a Personnel Security Interview (PSI)
with the individual.  Exhibit 7.  In September 2002, DOE notified the individual that reliable information in the
possession of DOE has created a substantial doubt concerning his eligibility for an access authorization. 

The Notification Letter stated that the derogatory information regarding the individual falls within 10 C.F.R.
§ 710.8 (j) and (l) (Criteria J and L).  The DOE Operations Office invoked Criterion J on the basis of
information that the individual has been or is a user of alcohol habitually to excess, or has been diagnosed by
a board-certified psychiatrist, or other licensed physician or a licensed clinical psychologist as alcohol
dependent  or as suffering from alcohol abuse.  In this regard, the Notification Letter states that a DOE
consultant-psychiatrist diagnosed the individual as suffering from Alcohol Abuse, with no evidence of
rehabilitation or reformation.  Criterion L is invoked when a person has allegedly engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause the individual to act contrary to the best interests of the national
security.  The DOE Operations Office invoked Criterion L based on two arrests, one for Driving Under the
Influence of Alcohol in 1993 and one for Disorderly Conduct due to Public Drunkenness in 1996.  
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In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a hearing
in this matter.   10 C.F.R. § 710.21(b).  On November 26, 2002, I was appointed as Hearing Officer in this
case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing
date. At the hearing, the DOE counsel called two witnesses, the DOE consultant-psychiatrist (DOE
psychiatrist) and a DOE personnel security specialist.  The individual testified and also elected to call two
colleagues as witnesses.  

I received the transcript on April 24, 2003, and closed the record in this case.  The transcript taken at the
hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by the DOE counsel during
this proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”  Documents that were
submitted by the individual during this proceeding are also exhibits to the hearing transcript and shall be cited
as “Indiv. Ex.” 

II.  Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Although it is impossible to predict with absolute
certainty an individual’s future behavior, as the Hearing Officer, I am directed to make a predictive assessment.
There is a strong presumption against the granting or restoring of a security clearance.  See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the
granting of security clearances indicates “that security determinations should err, if they must, on the side of
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving the
question of the individual’s eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and recency of the conduct;
the age and maturity of the individual at the time of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuance or
recurrence; and other relevant and material factors.  After due deliberation, it is my opinion that the individual’s
access authorization should not be restored as I cannot conclude that such restoration would not endanger the
common defense and security and would be clearly consistent with the national interest.  10 C.F.R. §
710.27(a).  The specific findings that I make in support of this determination are discussed below.
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A.  Findings of Fact

The individual was arrested for Driving under the Influence of Alcohol in 1993, and his license was suspended
for six months.  Ex. 3; Tr. at 10-11.  In 1996, he was arrested for Disorderly Conduct related to Public
Drunkenness.  Tr. at 11.   As a result of that arrest, the individual was given a conditional sentence of 12
months probation that included mandatory attendance at 30 Alcoholics Anonymous (AA) meetings.   Ex. 4,
15.   He completed the mandatory AA meeting requirement.  Ex. 15 at 55.  In 2000, the individual was
arrested for Driving under the Influence of Alcohol, but the charge was reduced to Reckless Driving.  Tr. at
11.  

Between 1992 and 2001, the individual held eight jobs, several for one year or less.  Ex. 14 at 10-15. In
1997, the individual declared bankruptcy.  Ex. 14 at 19; PSI at 12-14.  He was terminated from a job in 2001
after a confrontation with a co-worker.  Ex. 14 at 10, 18; PSI at 9-12.  The individual was then hired by his
current employer later that year, and sometime afterward the contractor requested a security clearance for the
individual.  Ex. 6.  The background investigation uncovered derogatory information regarding the individual,
and a DOE personnel security specialist conducted a Personnel Security Interview (PSI) with the individual
in March 2002 in an attempt to resolve those issues.  PSI at 4.  During the interview, the individual consented
to an evaluation by a DOE psychiatrist.  PSI at 62.  The DOE psychiatrist evaluated the individual in May
2002 and diagnosed him as “in the very early stages of attempting to rehabilitate and reform himself with regard
to a longstanding pattern of habitual and excessive alcohol abuse.”  Ex. 7 at 10.  In order to provide adequate
evidence of rehabilitation or reformation, the DOE psychiatrist recommended that the individual abstain from
alcohol for at least one full year, during which time he should also attend weekly AA meetings and participate
in ongoing psychotherapy.  Ex. 7 at 10-11.  The individual testified at the hearing that he received a copy of
the psychiatrist’s report, but did not recall reading the report.  Tr. at 57.  Despite the recommendation of the
DOE psychiatrist to abstain from alcohol, the individual continued to drink.  Tr. at 48-52.

In September 2002, the DOE issued a Notification Letter to the individual advising him of his procedural rights
in the resolution of his eligibility for a security clearance.  The individual requested a hearing on October 28,
2002.  

B.  Evidence of Rehabilitation and Reformation

In  DOE security clearance proceedings, hearing officers have consistently found that a diagnosis of alcohol
abuse raises important security concerns.  See Personnel Security Hearing, Case No. VSO-0476, 28 DOE
¶ 82,827 (2001) (and cases cited therein).  The risk in this case is that excessive use of alcohol may impair
the individual’s reliability or judgment, which could also impair his ability to protect classified material and resist
coercion by others.  Tr. at 14.  As regards the arrests, the DOE personnel security specialist testified that there
is a risk that the individual is selective about which laws to follow, and which to break, and this is an indication
of dishonesty and unreliability.  Tr. at 15.  
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At the hearing, the individual attempted to mitigate DOE’s security concerns by testifying that although he had
not abstained from alcohol, he has changed his lifestyle for the better.  Tr. at 38.  The improvements that the
individual has made in his life include a very close, almost familial relationship with his co-workers, a religious
conversion, the purchase of a new house, and active membership in a neighborhood association.  Tr. at 37-43.
He testified that he does not attend AA or any similar group, but is trying to achieve abstinence on his own,
without attendance at any formal treatment program.  Tr. at 46.  The individual stated that AA works “for
some people,” but that he understands the 12 Step program and is applying some of the techniques on his own.
Tr. at 46.  

The individual also offered the testimony of two colleagues as evidence of his rehabilitation and reformation.
One witness was aware that the individual had “some past history involving alcohol,” but testified that he and
the individual had never discussed a “drinking problem.”  Tr. at 67.  The witness also testified that he has
observed the individual drink alcohol in a social setting.  Id.  The second witness had never socialized  with
the individual in any place where alcohol was served.  Tr. at 75.  In fact, this witness did not even know why
the individual was the subject of a hearing.  Tr. at 75-76.   

At the conclusion of the hearing, the DOE psychiatrist offered an updated opinion regarding the mitigation of
the security concerns.  After observing the individual at the hearing and listening to the testimony of his
witnesses, the DOE psychiatrist found no evidence of rehabilitation or reformation.  Tr. at 78.  He testified that
the individual has clearly made positive changes in his life –e.g., a new house, a good job, and good relations
with his colleagues.  Tr. at 78.  However, the individual continues to drink and does not appear to be aware
of the potential for further problems if he does not abstain.  Id. at 79.  The DOE psychiatrist was concerned
because despite a long history of legal, social, and occupational problems resulting from the individual’s alcohol
abuse, he has not attended any formal treatment program since 1996.  Id.  The DOE psychiatrist found it
particularly telling that the second witness was not even aware that the individual had an alcohol problem.   Id.
In summary, the DOE psychiatrist testified that:

“ So I’m worried about [the individual] in the sense that he hasn’t addressed long-
standing, really, lifelong emotional issues for himself, and he hasn’t stopped drinking
in the face of an entire adult life of drinking, either binge ways or irresponsibly that
led to arrests and other problems.”  

Tr. at 80.  The DOE psychiatrist was also concerned that the individual did not read his report and did not
take any steps to “establish absolute sobriety.”  Tr. at 81.  

After reviewing the record and observing the individual at the hearing, I find that the individual has not
submitted adequate evidence of rehabilitation and reformation from the DOE psychiatrist’s diagnosis of
alcohol abuse.   The individual has not provided either: (1) evidence of the 12 months of abstinence
recommended by the DOE psychiatrist or (2) an opinion of a qualified expert that he has attained
rehabilitation.  Ex. 7 at 11.  See Personnel Security Hearing, Case No. VSO-0396, 28 DOE ¶ 82,785
(2001).  In a Part 708 proceeding, the Hearing Officer gives great deference to the expert opinions of 
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psychiatrists and other mental health professionals regarding rehabilitation or reformation.  See Personnel
Security Hearing, Case No. VSO-0476, 28 DOE ¶ 82,827 (2001).  The DOE psychiatrist was the only
mental health professional to testify at the hearing, and I found his testimony both persuasive and supported
by the record of this proceeding.   

A review of the individual’s testimony at the hearing supports the psychiatrist’s conclusion that the individual
has not addressed the issue of his alcohol problem.  For instance, the individual testified at the hearing that
even though he received a copy of the DOE psychiatrist’s report, he did not recall reading  the report.  Tr.
at 57.  He stated that “if I would have heard maybe the AA thing, I might have actually pursued it.  But I
really don’t think AA is the thing for me.”  Tr. at 57-58.   This statement reflects an unacceptable level of
denial and minimization of the seriousness of the diagnosis of alcohol abuse.  Despite the possibility of losing
a valued job, the individual has not admitted that he needs help with controlling his alcohol problem.  There
is no evidence in the record that the individual can  sustain abstinence--he abstained after a DUI arrest in
1993, but in 1996 he was arrested again for an alcohol-related offense.  Tr. at 54-55.  Most important for
the purposes of this proceeding, however, was the individual’s testimony that he was not fully committed
to complete abstinence. Tr. at 56.   Abstinence was not only recommended by the DOE psychiatrist, but
was also an important part of the AA program, a program that the individual alleges he has incorporated
into his new lifestyle.  Tr. at 46.  The individual also asks us to believe that a religious conversion has
reformed his life, even though he testified at the hearing that he has not attended church regularly since he
moved into his new home last year. Tr. at 58.  Similarly, he has not investigated whether his health insurance
would cover the counseling recommended by the psychiatrist.  Tr. at 47.  None of the actions above
demonstrate that the individual is as serious as he should be about reforming the behavior that brought him
to this proceeding.  Therefore, based on the foregoing, I find that the individual has not mitigated the
security concerns raised under Criterion J. 
 
As regards Criterion L, the two arrests at issue occurred while the individual was under the influence of
alcohol.  Thus, the individual must demonstrate rehabilitation or reformation from his alcohol problem in
order to mitigate the concerns raised by these arrests.  See Personnel Security Hearing, Case No. VSO-
0476, 28 DOE ¶ 82,827 (2001).  As discussed above, the individual has not demonstrated the requisite
degree of rehabilitation or reformation.  In addition, the fact that the individual had not fully explained the
extent of his alcohol problem to his witnesses increases the possibility that the individual could be vulnerable
to coercion in an effort to keep his problem private.  Therefore, I cannot find that the individual has
mitigated the Criterion L concerns at this time.

III.  Conclusion

As explained in this Opinion, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8
(j) and (l).  The individual has not presented adequate mitigating factors that would alleviate the legitimate
security concerns of the DOE Operations Office.  In view of these criteria and the record before me, I find
that the individual has not demonstrated that granting his access authorization would not endanger the
common defense and would be consistent with the national interest.  Accordingly, I find that the individual’s
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access authorization should not be granted.  The individual may seek review of this Decision by an Appeal
Panel under the procedures set forth at 10 C.F.R. § 710.28.  

Valerie Vance Adeyeye
Hearing Officer
Office of Hearings and Appeals

Date: May 16, 2003



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.
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April 30, 2003
DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: November 20, 2003

Case Number: TSO-0007

This Decision concerns the eligibility of XXXXXX XXXXX XXXXXXX (hereinafter referred
to as "the individual") to hold an access authorization under Department of Energy (DOE)
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."   A1/

DOE Security Operations Office (DOE Security) was unable to resolve certain issues
regarding the individual's request for an access authorization, and therefore referred the
case for administrative review.  As set forth in this Decision, I have determined on the
basis of the evidence presented and testimony received at a hearing conducted in this
matter that the individual’s request for a security clearance should be denied.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed
by or are applicants for employment with DOE, DOE contractors, agents, DOE access
permittees, and other persons designated by the Secretary of Energy for access to classified
matter or special nuclear material.  Part 710 generally provides that "[t]he decision as to
access authorization is a comprehensive, common-sense judgment, made after
consideration of all relevant information, favorable and unfavorable, as to whether the
granting or continuation of access authorization will not 
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endanger the common defense and security and is clearly consistent with the national
interest."  10 C.F.R. § 710.7(a).

In this instance, the individual held a DOE security clearance as a military assignee and
then sought reinstatement of his access authorization as a DOE civilian employee upon
retiring from the military.  However, in a Notification Letter issued on July 30, 2002, DOE
Security initiated formal administrative review proceedings by informing the individual
that his access authorization was being withheld pending the resolution of certain
derogatory information that created substantial doubt regarding his eligibility.  The
derogatory information, described in Enclosure 1 of the Notification Letter, falls within the
purview of potentially disqualifying factors stated in Section 710.8, paragraphs g and l of
the security regulations.  More specifically, the Notification Letter alleges that the
individual has “failed to protect classified matter . . . or violated or disregarded security or
safeguards regulations to a degree which would be inconsistent with the national security,”
and that he “engaged in unusual conduct or is subject to circumstances which tend to show
that he is not honest, reliable, or trustworthy.”  10 C.F.R. § 710.8(g) and (l) (Criterion G and
Criterion L).  The bases for these findings are summarized below.

The Notification Letter states that the individual, a retired military officer, admitted
during a Personnel Security Interview (PSI) conducted on February 8, 2002, that he took
classified military documents from DOE to his home and left them there unattended for
more than two years.  The Notification Letter further alleges that the individual gave
conflicting information regarding his failure to return the classified documents to DOE or
to the military for proper secured storage.  As a former military officer, the individual is
well aware of the rules protecting and procedures for safeguarding classified information.
Nonetheless, the Notification Letter states that the individual rationalized his conduct,
showed no remorse and further admitted during the PSI that there were other instances
during his military career when he did not properly safeguard classified information.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on November 20,
2002, the individual exercised his right under Part 710 to request a hearing in this matter.
10 C.F.R. § 710.21(b).  On November 26, 2002, I was appointed as Hearing Officer in this
case.  After conferring with the individual’s counsel and the appointed DOE Counsel, 10
C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE Counsel called
the  Personnel Security Specialist who conducted the PSI and her supervisor, a DOE
Security Manager.  Apart from testifying on his own behalf, the individual called his
former reviewing official, his DOE military commander, his present supervisor and his
former military commander.  The transcript taken at the hearing will be hereinafter cited
as "Tr.".  Various documents that were submitted by the DOE Counsel and the individual
during this proceeding constitute exhibits to the hearing transcript and will be cited as
"DOE Exh." and “Ind. Exh.,” respectively.
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Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented in
the record.

The individual held a DOE security clearance from June 1995 to November 2001 in
connection with his employment as a military assignee to DOE.  Prior to being assigned
to DOE, the individual was stationed overseas.  Classified military documents that the
individual had in his possession at his previous duty station were mailed to DOE under
proper procedures.  These classified documents primarily consisted of  personal notes
compiled by the individual while attending Prospective Commanding Officers (PCO) school
during the 1990-91 time frame.  Upon receiving the documents, the individual placed them
in a secured safe located in his DOE office.  The material was contained in several one-inch
binders and nearly filled one file drawer.

In late May 1998, the individual received orders from his military command that he was
to await further direction to report to a new duty station not later than February 1999, and
begin training for an upcoming military assignment.  The individual was glad to receive
these orders since he saw this as an opportunity to advance his military career.  In
December 1998, the individual received several phone calls from the Chief of Staff at his
new duty station informing the individual that he should make arrangements to report
immediately.  It was Friday of the week and the individual packed his office, in preparation
for reporting to his new duty assignment.  The individual believed that the classified PCO
information contained in his safe might be useful in his anticipated duty assignment, and
the individual therefore instructed his secretary to take the documents to the DOE
classified mailroom and have them mailed to the address indicated on his orders.  However,
the individual’s secretary returned a few minutes later and informed him that the DOE
classified mailroom would not mail or even take possession of the documents because the
documents were classified by a branch of the military rather than DOE.  
 
The individual was perturbed at DOE’s refusal to take and transmit his military classified
documents, but continued to believe that the documents might be useful in his new duty
assignment.  The individual also believed that he would be reporting directly to his new
duty station.  During this time, the individual held a duly authorized classified courier
card and he therefore decided to transport the documents himself.  The individual double-
wrapped the PCO material, as required for transport, and took the material home where
he placed it in his basement in close proximity to provisions he required at his new duty
location.  The individual intended to drive to his new duty station that evening.  However,
just after the individual finished eating dinner, he received a phone call from the Chief of
Staff informing him that his new 
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quarters were not yet ready for occupancy.  The individual was instructed that he would
be notified in a few days as to when he should report for duty.  However, the individual was
never contacted.  

On that Monday, the individual reported to work at DOE but did not return the classified
documents, still believing that he would be leaving for his new duty assignment at any
time.  The individual tried to contact the Chief of Staff several times over the next few
weeks but was unsuccessful.  Shortly after the Christmas holiday, the individual went to
the military office in charge of transporting household goods for enlisted personnel.  It was
there that the individual was informed, after a computer check, that his orders had been
canceled.  The individual was stunned and very disappointed to receive this news.  The
individual contacted the military officer in charge of detailing his assignment and this
officer confirmed that the individual’s orders had indeed been canceled.  It was clear that
the individual would remain at his DOE duty station for the time being.  Notwithstanding,
the individual did not transport the classified PCO material back to DOE or transport it
to a military site, but left the material stored on a shelf in the basement of his home.  The
individual continued working in his military assignment to DOE over the next few years.
In May 2001, the individual made the decision to retire from the military.  The individual
filed his retirement papers in June 2001, effective November 2001.

However, in September 2001, the individual was required to submit to a DOE
counterintelligence polygraph as a prerequisite to his placement in a DOE Special Access
Program.  In the course of the polygraph examination, the individual was asked whether
he had ever intentionally revealed classified information to someone unauthorized to
receive it.  According to the individual, the PCO classified information he had stored in his
basement suddenly occurred to him and his agitated reaction was obvious to the polygraph
examiner.  The individual therefore temporarily halted the examination and explained to
the polygraph examiner the circumstances of the classified documents stored in this
basement.  Upon resuming, the individual states that he successfully completed and
passed the polygraph examination.  However, the polygraph examiner reported the matter
of the improperly stored classified documents to DOE, as required.  The individual was
instructed to turn over the classified information to DOE immediately.  The individual
tendered the documents to DOE on September 28, 2001, and DOE ultimately remitted
them to the proper military authority.

In October 2001, the individual sent a memorandum to DOE counterintelligence
supplementing the information he had given the polygraph examiner concerning the
classified information left in his home.  Later that month, a military investigator was
assigned to the matter.  Pursuant to the military investigation, the individual executed
a statement further describing the circumstances of how the classified information came
to be stored in his basement for nearly three years.  The matter was then referred 
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to the individual’s DOE Military Commander, who issued a Letter of Instruction (LOI) to
the individual dated October 31, 2001.  While the LOI cautioned the individual against
similar misconduct and is disciplinary in tone, the Military Commander concluded in the
LOI that the individual’s improper storage of the PCO classified information, while serious,
did not warrant punitive action under the Uniform Code of Military Justice.

The individual retired from the military on November 1, 2001, and relinquished the DOE
access authorization he held as a military assignee to DOE.  However, the individual
accepted a civilian position with DOE a few days later, on November 5, 2001.  In
evaluating the individual’s request for reinstatement of his DOE access authorization,
DOE Security determined that more detailed consideration was required of the individual’s
improper storage of classified documents at his home.  Accordingly, a Personnel Security
Interview (PSI) was conducted with the individual on February 8, 2002.  In the view of
DOE Security, the individual was inconsistent when explaining his actions in not
returning the classified PCO documents to a secured area as required by DOE security
regulations, and further showed no remorse for his conduct.  In addition, the individual
appeared to indicate during the PSI that there were other instances during his military
career when the individual failed to properly safeguard classified documents.  Thus, DOE
Security concluded that the individual had failed to resolve its security concerns and
referred the case for administrative review.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802
(1996).  In this type of case, we are dealing with a different standard designed to protect
national security interests.  A hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest."  10 C.F.R.
§ 710.27(d).  This standard implies that there is a strong presumption against the granting
or restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531
(1988) ("clearly consistent with the national interest" standard for the granting of security
clearances indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S.
905 (1991) (strong presumption against the issuance of a security clearance).
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2/ The Personnel Security Specialist and DOE Security Manager concurred in their testimony that the
individual did not violate security regulations in transporting the classified documents, assuming they
were properly double-wrapped, since the individual held a valid courier card at the time.  Tr. at
26-27, 56, 60.  However, it is undisputed that the individual violated the security regulations once
he failed to deposit the documents in a secure container, either at DOE or a military site, and left
them unattended in an unsecured area for nearly three years.

I have thoroughly considered the record of this proceeding, including the submissions of
the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for access
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R.
§ 710.7(c):  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the age and maturity of the individual at the time of the conduct;
the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; the likelihood of continuance or
recurrence; and other relevant and material factors.  After due deliberation, it is my
determination that the individual’s request for an access authorization should be denied
since I do not conclude that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).
The specific findings that I make in support of this determination are discussed below.

A.  Individual’s Failure to Safeguard Classified Information

The proper safeguarding of classified information goes to the very heart of maintaining
national defense and security.  Thus, the failure to protect classified information in
accordance with security regulations raises very serious concerns.  As stated in the
Adjudicative Guidelines of 10 C.F.R. Part 710, “[n]oncompliance with security regulations
raises doubt about an individual’s trustworthiness, willingness, and ability to safeguard
classified information.”  Guideline K, Security Violations, ¶ 33, 66 Fed. Reg. at 47070.  In
the present case, the individual’s violation of the security regulations governing the proper
storage of classified information  was prolonged and deliberate.  The individual concedes2/

that for nearly three years, from December 1998 until September 2001, he left classified
documents stored in an unsecured area on a shelf in the basement of his home.  The
individual did not return the classified documents to DOE until directed to do so after the
matter was revealed by the individual during a DOE counterintelligence polygraph
examination.

On the basis of the undisputed record of this case, it is clear that the individual violated
the security regulations and DOE Security properly invoked Criterion G in 
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3/ During the PSI, the Personnel Security Specialist inquired whether there were any previous times
that the individual had taken classified documents home.  The individual responded that “in the ‘60's
and ‘70's, it wasn’t that unusual” and then gave two examples.  DOE Exh. 4 (PSI) at 87-88.

4/ In his statement to DOE counterintelligence, following the polygraph, the individual also raised the
circumstances of his personal life: “Those were extremely stressful and tumultuous times for me.
In addition to the [cancellation of orders], throughout this period, my wife wanted a divorce, my
older daughter was in a rebellious state; my wife and I were both concerned that our younger

(continued...)

referring the case for administrative review.  I further find that DOE Security’s
determination to invoke Criterion L under these circumstances was proper.  In this regard,
DOE Security found that there were inconsistencies in the individual’s explanation for not
returning the classified material, that he showed no remorse for his conduct, and that he
appeared to admit to other past instances in which he failed to follow proper procedure for
handling classified documents.   I find that the PSI presents plausible evidence to support3/

these findings.  This constitutes evidence of “unusual conduct” which casts into doubt the
individual’s reliability and trustworthiness.  See Criterion L.  I therefore turn to whether
the individual has presented sufficient mitigating evidence to overcome the legitimate
concerns of DOE security.

B.  Mitigating Evidence

The individual readily admits that he exercised very poor judgment and should never
have left the classified documents at home.  The individual knows now that he should have
brought them back to DOE on that Monday after he was told not to report to his presumed
new duty station.  Tr. at 173, 175.  If he had done so at that time, he could have simply
placed them back in the secured safe in his office.  Id.  The individual testified that later
he was hesitant to return the documents to DOE since his office was in the process of
reducing the number of safes available for storing classified documents.  Tr. at 175.
According to the individual, he also believed that his DOE security officer would not take
the documents based upon his experience with the DOE mailroom that had refused to mail
them to his presumed new duty station.  Tr. at 244.

The individual testified that over the next few months, “I kind of forgot about them. . . .
[W]hether it’s justifiable or not, the reason was, I was just absolutely stunned by the fact
that these orders were canceled, and there were other things.”  Tr. at 184.  The “other
things” referred to by the individual were that during this time period, the individual was
undergoing highly stressful family difficulties, including problems with his marriage and
behavioral issues with his two teenage daughters.  Tr. at 191-93; see DOE Exh. 4 (PSI) at
79-80.  The individual also found out during this time frame that 4/
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4/ (...continued)
daughter was sinking into serious depression.  (She was later diagnosed with manic depression and
potentially suicidal.)  Besides that, the house we had bought new only to have the builder declare
bankruptcy and disappear had four major, structural problems which I was trying desperately to
get corrected in order to sell the house. . . . I do not offer the above as an excuse for what I did,
but it is descriptive of the environment that resulted in my forgetting about having the material in the
first place.  Those were things that distracted me from dealing with that material.”   DOE Exh. 6
(Supplemental Information, dated October 2, 2001) at 2.

his home that he had recently purchased required major costly repairs.   Id. at 80.
Although the individual concedes that his personal life was no excuse, he believes that
these matters caused him to forget, at least temporarily, about the classified documents
still residing in his basement.  In his statement to the military investigator, the individual
explained:

I know that keeping the classified material at my home was a mistake.
Because of the extent of my family problems and a number of other major
difficulties over which I had no control, I completely forgot that I had the
notes at my home.  Once I placed the documents in my basement in the
spring of 1999 I never gave the material another thought until I
rediscovered it in late summer 2000.  I was looking for something totally
unrelated and came across the material in a bookcase.  The material had
been out of sight and out of mind.  I knew I had to do something to
properly dispose of the material but I didn’t know how to do it.  I didn’t
want to take it back to DOE because they had already told me that they
would not process [military classified] material.  I felt I had no choice but
to keep the material at my residence until I determined a proper course of
action.

DOE Exh. 6 (statement to military investigator, October 11, 2001) at 2.

The individual testified that at one point he explored turning the classified documents
into a local security office of his military branch, but found that the office only handled
security badging and did not have facilities to store classified documents.  Tr. at 185.
Following this time, the individual testified that he planned to talk to someone at
military headquarters about taking the documents since he visited military
headquarters “fairly regularly.”  Tr. at 196.  The individual stated, however, that he
visited military headquarters only twice after that, as he recalled, and on those
occasions he did not have an opportunity to speak to anyone about the documents.  Id.
The individual now accepts that he should have taken greater initiative to arrange
acceptance of the material by military headquarters: “I should have gotten it down to
[military headquarters] and I didn’t.”  Tr. at 250.
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5/ The individual submitted a copy of the standard Security Termination Statement that all military
personnel must sign prior to official discharge.  Ind. Exh. 5.  This document requires a certification
that “I no longer have any material containing classified information in my possession.”  Id.  The
individual asserted during the PSI and at the hearing that he never would have signed the Security
Termination Statement without having first turned in the classified documents to the military.  The
individual signed the Security Termination Statement on October 31, 2001, approximately one
month after the polygraph.

6/ The testimony of the individual’s past and present DOE supervisors also establishes that the
individual is a highly capable and valued employee.  However, the regulations provide that
“[p]ossible impact of the loss of the individual’s access authorization upon the DOE program shall
not be considered by the Hearing Officer.”  10 C.F.R. § 710.27(b).

In May 2001, the individual made the decision to retire from the military and filed his
retirement papers the next month, in June 2001.  The individual claims that he decided
at this time to turn the classified documents over to the military in the process of being
discharged, scheduled for November 2001.  DOE Exh. 4 at 83; Tr. at 196-97, 252-53. 5/

However, the individual was required to submit to the polygraph in September 2001, and
the matter was disclosed prior to his final processing for retirement.

The individual testified that there were never any prior instances during his military
career when he failed to properly safeguard classified information, and statements he made
during the PSI were misconstrued by the DOE Security.  Tr. at 230.  The individual
explained that he was not referring to himself during the PSI when he described instances
where military personnel transported classified documents to their homes. The individual
maintained that he never received a security infraction while in the military and all
instances in which he transported classified documents during his military career were
authorized.  Tr. at 231-34.  The individual is adamant that the present occurrence of
violating security regulations by leaving classified documents at home was an isolated
incident and that he will never mishandle classified information again.  Tr. at 223-24.

The individual is a former officer with a distinguished military career.  The individual’s
former military commander, his DOE commander as well as his past and present DOE
supervisors uniformly praised the individual for his honesty and trustworthiness.  Tr. at
90, 102-03, 126, 142.   Each of these witnesses testified that the individual expressed6/

remorse and embarrassment for his poor judgment in failing to return the classified
documents to a secure location.  Tr. at 91, 106, 126, 141.  These witnesses also shared the
opinion that the individual learned his lesson and can be trusted to protect classified
information in the future.  Id.
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7/ The Personnel Security Specialist and DOE Security Manager testified that their belief that there
were prior incidents was based entirely on the individual’s statements during the PSI.  Tr. at 22-23,
47, 78-79.  I have reviewed the transcript of the PSI in the light of the explanations given by the
individual during his testimony and I am satisfied that his statements do not establish that there were
prior incidents of mishandling classified information during his military career.  Tr. at 230-34; see
DOE Exh. 4 (PSI) at 87-88.

8/ Section 710.7(a) of the security regulations provides that “[a]ny doubt as to an individual’s access
authorization eligibility shall be resolved in the favor of the national security.”

9/ The Adjudicative Guidelines certainly do not present an exclusive list of possible mitigating
factors, but are useful for analyzing the circumstances of this case.  I note that counsel for the
individual raised Guideline K of the Adjudicative Guidelines in support of the individual’s claim
that the security violation in this case constituted an “isolated” incident.  Tr. at 31.

C.  Decision

I have thoroughly considered the mitigating evidence presented by the individual.  I am
persuaded by the individual’s testimony that there were no prior incidents during his
military career where he failed to safeguard classified information.  Contrary to the7/

concern stated in Notification Letter regarding the individual’s attitude, I am also satisfied
on the basis of the testimony presented at the hearing that the individual has displayed
genuine contrition for his conduct in this matter.  Notwithstanding, I have lingering
doubts regarding the explanations the individual has given for failing to return the
classified documents to a secure location at either DOE or a military site for nearly three
years.  I therefore find that the individual has failed to adequately mitigate the concerns
of DOE Security with regard to conduct under Criterion G and with regard to his honesty,
reliability and trustworthiness under Criterion L.8/

In the case of security violations, the Adjudicative Guidelines for Determining Eligibility
for Access to Classified Information, Appendix B to Subpart A of 10 C.F.R. Part 710,
provide that:

Conditions that could mitigate security concerns include actions that:
(a) Were inadvertent; 
(b) Were isolated or infrequent;
(c) Were due to improper or inadequate training;
(d) Demonstrate a positive attitude toward the discharge of security
responsibilities.

Guideline K: Security Violations, ¶ 35, 66 Fed. Reg. 47070.   For the reasons below, I do9/

not find that any of these mitigating factors are applicable under the circumstances of this
case.
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Initially, I do not accept the individual’s position that his unsecured storage of classified
information in his basement for nearly three years, from December 1998 until September
2001, constituted an “isolated” incident.  See Tr. at 31.  The Personnel Security Specialist
and the DOE Security Manager concurred in their testimony that they did not consider
the individual’s security violation to be isolated due to the duration of the violation.  Tr.
at 32, 71.  I must agree with their position particularly where, as here, the individual has
admitted that at various times during the nearly three-year period, he thought about the
documents, considered what he might do to return them yet failed to take action to rectify
the situation.  The individual is a former military officer who admittedly is knowledgeable
with regard to military and DOE security rules, and experienced in handling classified
information.  Thus, in terms of severity, I consider the individual’s improper storage of
classified information in this case to be both multiple and willful.

The individual has offered essentially four explanations for failing to return the documents
to a secure location prior to the polygraph examination: (1) he “forgot” that he had the
documents in his basement due to stressful circumstances in his life; (2) DOE indicated
that they would not take the classified documents; (3) he never found the opportunity to
take them to a suitable military site; and (4) he decided he would turn the documents in
upon his retirement.  However, I have difficulty with each of these explanations.

The individual has been inconsistent in describing the level to which he “forgot” about the
classified documents stored in his basement.  The individual told the military investigator
that after placing the classified documents in his basement, “I never gave the material
another thought until I rediscovered it late summer 2000.”  DOE Exh. 6.  During the PSI,
the individual stated initially that “I had completely forgot about it,” until his memory was
provoked by the polygraph examination.  DOE Exh. 4 at 46.  Later during the same PSI,
however, the individual revealed that he had explored the possibility of turning the
documents into a military office “probably back around there in early ‘99” and ultimately
decided, in May or June 2001, that he would turn the documents in upon retirement
discharge in November 2001.  Id. at 82-83.  At the hearing, the individual testified that
despite his previous statements he never intended to suggest to the military investigator
or to the Personnel Security Specialist that he completely forgot about the documents.  Tr.
at 186-87.  The individual now states that “I kind of forgot about them,” and “I would think
of it from time to time.”  Tr. at 184, 186.  Moreover, the individual now concedes that the
stressful circumstances of his life, which later abated, were no excuse for failing to take any
action with regard to the classified documents and that “I was absolutely wrong” in giving
that explanation during the PSI.  Tr. at 219.

The individual’s explanation that DOE would not take possession of his military classified
documents was apparently the individual’s own supposition, with no factual 
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10/ While the DOE had reportedly refused to mail the military classified documents for him, the
individual knew this was not a closed issue.  He noted at one juncture during his testimony that
“unofficially, I could have called a friend in [military headquarters] or something and said, hey,
would you get your office to mail this stuff for me.  And, you know, I’m sure that if I had taken the
time, waited ‘till Monday or something, I could have done that.”  Tr. at 168.  It is apparent that the
individual might have arranged secure storage of the classified documents at military headquarters
in the same manner.  Ostensibly, as an officer, the individual was in a position to make things
happen in his favor, even in circumstances where someone of a lower rank could not.

basis.  According to the individual, he made the decision to transport the classified
documents himself when his secretary informed him that the DOE classified mailroom
would not mail the documents to his anticipated duty station.  Tr. at 162.  However, the
individual was never informed by anyone that DOE would not take and store the classified
information.  The individual conceded that he never attempted to contact his DOE security
officer, his DOE supervisor or his DOE military commander about the documents.  Tr. at
164-66.  During my examination of the individual, I inquired:

Q: Did you talk to anyone at DOE about the documents between the time
the secretary had given you this information way back when you received
the orders and the time, ultimately, that you did bring the documents after
the polygraph?  Did you ever talk to anyone at DOE about it?

A: No, I -- no, I don’t recall doing that.  I should have, but I didn’t.

Tr. at 251.  The individual’s apparent belief that DOE would not take the documents
may well be unfounded.  Contrary to the individual’s supposition, the DOE military
commander testified that military personnel under his command at DOE have never
had a problem in having military classified information stored at DOE, testifying that:
“We have people that are very accommodating and will make room in proper safes to
store and secure and accommodate anybody who needs that service.”  Tr. at 134.

Next, I am perplexed by the individual’s explanation that he never found the
opportunity to make arrangements to bring the documents into military headquarters10/

or another military site.  The individual was a decorated military officer and therefore
someone who is accustomed to being decisive on matters of importance.  The individual’s
former military commander testified that he was “most impressed with [the individual]
under stress” and rated the individual high in terms of “integrity, initiative, leadership.”
Tr. at 103.  The individual’s former supervisor similarly testified that in his position at
DOE, the individual frequently deals with “stressful circumstances and always rather
quick deadlines to turn around” and that the individual “reacts very well” under these
circumstances.  Tr. at 89.  For some reason that remains unclear, the individual did not
demonstrate the kind of 
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11/ The Personnel Security Specialist held the same view, testifying that “if there had not been the
polygraph, there wasn’t any -- there was no reason for me to believe that [the individual] would
have returned the information.”  Tr. at 38.

12/ While the individual appears to be forthright in asserting that he planned to turn the documents in
during final retirement processing, I find it interesting that the individual did not mention this in his
statement to DOE counterintelligence or to the military investigator in October 2001.  DOE Exh.
6.  In his statement to the military investigator, the individual states only that “I felt I had no choice
but to keep the material at my residence until I determined a proper course of action.”  Id.
Apparently, the PSI in February 2002 was the first occasion that the individual stated that it has
been his intention, prior to taking the polygraph, to turn in the documents upon leaving the military
in November 2001.  DOE Exh. 4 (PSI) at 83.

accountability and decisiveness that his background and accomplishments suggest, and
took no action to deal with the classified documents housed in his basement for nearly
three years.  It is apparent, and I find disturbing, that the individual simply did not
attach great importance to returning the classified documents to a secure location, as
required by the security regulations.

Finally, we have only the individual’s word that he would have done the right thing by
turning the classified documents into the military upon his retirement in November
2001, had the polygraph examination not intervened.   Tr. at 252-53.  The individual
filed his retirement papers in June 2001.  According to the DOE Security Manager,
“[t]he fact that he had even filed retirement papers raised the question, would he have
ever turned it in had it not been discovered during a polygraph examination.”  Tr. at
48.  I share the concern of the DOE Security Manager.  While the individual appeared11/

to be candid in asserting that he would have turned the documents in prior to his official
retirement,  his inaction with regard to the documents for nearly three years speaks12/

at least as loud as his words about his intentions.  The simple fact remains that the
individual improperly stored classified documents in his home for nearly three years
and did not return them until compelled to do so after the matter was uncovered during
a polygraph examination.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(g) and (l) in withholding reinstatement of the individual's access authorization.
I further find that the individual has failed to mitigate the legitimate concerns of DOE
Security.  Consequently, I do not find that granting the individual’s access
authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.  Accordingly, I have determined that 
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the individual's request for an access authorization should be denied.  The individual
may seek review of this Decision by an Appeal Panel in accordance with the provisions
set forth in 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: April 30, 2003



Access authorization is defined as an administrative determination that an individual is eligible for access to1

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such
authorization will be referred to variously in this Decision as access authorization or security clearance.
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April 21, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of  Case: Personnel Security Hearing

Date of Filing: November 21, 2002

Case Number: TSO-0008
   

This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization  under the1

regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  As  explained below, based on the record before
me, I am of the opinion that the individual should not be granted access authorization at this time.

I.  Background

The individual has been an employee of a contractor at a DOE facility for about three years, and has not yet
been granted a security clearance.  After an investigation of the individual’s background revealed concerns
about the individual’s use of alcohol, marijuana, and other drugs, and his failure to report either the extent
of his use of marijuana or his treatment for alcohol abuse, personnel security officials (local security office)
conducted a Personnel Security Interview (PSI) with the individual on January 30, 2002.  Because the
security concern remained unresolved after that PSI, the local security office requested that the individual be
interviewed by a DOE consultant psychiatrist (DOE psychiatrist).  The psychiatrist interviewed the individual
on April 25, 2002, and thereafter issued an evaluation to the DOE, in which he opined that the individual
suffered from “[a]lcohol dependence in stated partial remission.”  DOE Exhibit 8 at 3.  The local security
office ultimately determined that the derogatory information concerning the individual created a substantial
doubt about his eligibility for an access authorization, and that the doubt could not be resolved in a manner
favorable to the individual.  Accordingly, the manager of the local DOE office obtained authority from the
Director of the Office of Security to initiate an administrative review proceeding.



- 2 -

The administrative review proceeding began with the issuance of a Notification Letter to the individual.  See
10 C.F.R. § 710.21.  That letter informed the individual that information in the possession of the DOE
created a substantial doubt concerning his eligibility for access authorization. The Notification Letter included
a statement of that derogatory information and informed the individual that he was entitled to a hearing before
a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.
The individual requested a hearing, and the local DOE office forwarded the individual’s request to the Office
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the individual,
a DOE personnel security specialist, the DOE psychiatrist, the individual’s brother, one of the individual’s
co-workers, a former co-worker, and a facility manager at the DOE site where the individual works.
Counsel for the DOE submitted exhibits.  I closed the record upon receiving the transcript of the hearing.

I have reviewed and carefully considered the evidence in the record.  I have considered the evidence that
raises a concern about the individual’s eligibility to hold a DOE access authorization.  I have also considered
the evidence that mitigates that concern.  I conclude, based on the evidence before me and for the reasons
explained below, that the legitimate security concerns raised have not been resolved, and that the individual
should not be granted access authorization.

II.  Analysis

A. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual’s eligibility
for access authorization.  In the Notification Letter, the DOE characterized this information as indicating that
the individual

(1) “has deliberately misrepresented, falsified, or omitted significant information from a Questionnaire for
National Security Positions (QNSP), a Personnel Qualification Statement, a personnel security interview,
written or oral statements made in response to official inquiry on a matter that is relevant to a
determination regarding eligibility for DOE access authorization, or proceedings conducted pursuant to
Sections 710.20 through 710.30" of the Part 710 regulations.  See 10 C.F.R. § 710.8(f) [hereinafter
Criterion F].

(2) “has been[,] or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist . . . or
a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  See 10 C.F.R.
§ 710.8(j) [hereinafter Criterion J].

(3) “trafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed
in the Schedule of Controlled Substances established pursuant to section 202 of the 
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Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics,
etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of
medicine.”  See 10 C.F.R. § 710.8(k) [hereinafter Criterion K].

The statements were based on the individual’s use of alcohol and the DOE Psychiatrist’s diagnosis of
“[a]lcohol dependence in stated partial remission,” the individual’s past use of marijuana and other illegal
drugs, and his failure to report both the extent of his use of marijuana and his treatment for alcohol abuse.
DOE Exhibit 4 at 3-6.

When reliable information reasonably tends to “establish the validity and significance” of substantially
derogatory information about an individual, a question is created as to the individual's eligibility for an access
authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by convincing the DOE
that granting him access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).

1.  Alcohol Use (Criterion J)

The following undisputed facts support a conclusion that the individual, although not currently abusing alcohol,
has been a user of alcohol habitually to excess.  In his January 30, 2002 PSI, the individual related that he
sought treatment for his alcohol use in 1990 or 1991, and again in 1996 or 1997 (the individual stated in the
interview that he was not sure as to the dates, and in fact records from his latter treatment indicate that it
occurred from November 1997 to March 1998).  DOE Exhibit 6 at 23, 18-19, 23-25; DOE Exhibit 12.
Records from the facility at which his more recent treatment occurred state that the individual reported “binge
drinking, about 10/12 drinks or 12 pack of beer . . . four days per week.”  DOE Exhibit 12.  Also in his PSI,
the individual admitted that he was arrested for Driving Under the Influence in May of 1999.  DOE Exhibit
6 at 13-14.

In addition, the individual was diagnosed by the DOE psychiatrist as suffering from alcohol dependence in
stated partial remission.  DOE Exhibit 8 at 3.  The individual offers no competing expert opinion that disputes
the DOE psychiatrist’s diagnosis.  He did ask his brother, who had a drinking problem but has been abstinent
for twenty years,
  

Q.Q. In your opinion, would you say that I either have a drinking problem or that I am alcohol
dependent?

A. Uh uh, not now.  I think at one time you may have relied on it too much during your
marriage and problems that you had.  From frustration, I think you drank more than anything.
But I have been around a lot of chemically dependent people in my lifetime, myself being one,
but I have numerous numbers of these people where I work and, in my opinion, my brother does
not exhibit the same type of behavior that those people do.  They are very irrational in their
decision making process. [The individual] has a tendency to be more exact and explicit about
how he goes about things, and that is usually not 
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indicative of someone who has a chemical dependency problem.  So I do not think you are an
alcoholic.

Transcript of Hearing (Tr.) at 63-64.

The individual’s brother may be right, in that the individual may not have a current problem with alcohol.
But this does not necessarily conflict with the diagnosis of the DOE psychiatrist, who described the
individual’s alcohol dependence as being “in stated partial remission.”  DOE Exhibit 8 at 3.  In any event,
hearing officers normally accord great deference to the expert opinions of psychiatrists and other mental
health professionals as to the diagnosis of a mental disorder.  See, e.g., Personnel Security Hearing, Case
No. VSO-0498, 28 DOE ¶ 82,851 at 85,876 (2002) (“the DOE Psychiatrist’s diagnosis . . . must be given
substantial weight”).  Given this, and the lack of any expert opinion to the contrary, I have no reason to
question the DOE psychiatrist’s diagnosis.

Excessive use of alcohol raises a security concern due to the heightened risk that an individual’s judgment
and reliability will be impaired to the point that he will fail to safeguard classified matter or special nuclear
material.  E.g., Personnel Security Hearing, Case No. VSO-0479, 28 DOE ¶ 82,857 (2002).

2.  Illegal Drug Use (Criterion K)

The information in the Notification Letter regarding the individual’s prior illegal drug use is not in dispute.
Records from the facility at which the individual was treated in 1997 and 1998, discussed above, state that
the individual reported marijuana use at a rate of “about 1/4th of an ounce per week . . . daily . . . last use
about 1 year ago”, as well as cocaine use of “about 3 grams per week . . . daily (off and on from 1978 to
1986) . . . last use 7 years ago.”  DOE Exhibit 12.  During an interview conducted as part of the individual’s
background investigation, the individual stated that in July 1996 he failed a urine test because of marijuana
use and lost a job as a result.  DOE Exhibit 11.  In his PSI, the individual admitted to past use of cocaine,
methamphetamine, and LSD, and to regular marijuana use (“during the time I did it the most . . . a couple
of joints a day”) “off and on through most of my life, up until the point to where I had lost that job.”  Tr. at
31, 35, 39.

From a security standpoint, an individual’s involvement with illegal drugs presents a problem because it
demonstrates a disregard for laws prohibiting their use.  In addition, an individual who uses illegal drugs
opens himself to blackmail or other forms of coercion, because he may want to conceal his usage.
Moreover, even if the individual is only an occasional user, while he is under the influence of drugs, his
judgment is likely to be impaired, rendering him more susceptible to pressure, coercion, or exploitation.  

3.  Falsification (Criterion F)

In completing a Questionnaire for National Security Positions (QNSP) on March 5, 2001, the individual
truthfully answered a question as to whether he had illegally used any controlled substance 
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in the last 7 years (i.e. since March 5, 1994).  However, when the questionnaire required him to specify the
number of times he had used any such drugs, he stated that his use was confined to a one-time use of
marijuana in 1996.  DOE Exhibit 10 (QNSP Question 24).  As is clear from the discussion above regarding
the individual’s illegal drug use, this statement was false.  In addition, on the same QNSP the individual
answered “no” to the question, “In the last 7 years, has your use of alcoholic beverages (such as liquor, beer,
wine) resulted in any alcohol-related treatment or counseling (such as for alcohol abuse or alcoholism)?”  As
discussed above, the individual underwent treatment for his alcohol use from November 1997 to March
1998, only three years prior to his completion of the March 5, 2001 QNSP.

The individual’s failure to respond honestly to these questions on the QNSP raises valid and significant
concerns under Criterion F.  See, e.g., Personnel Security Review, Case No. VSA-0371, 28 DOE ¶
83,015 (2000) (“[T]he DOE security program is based on trust, and once an individual has breached that
trust, a serious question arises as to whether that individual can be trusted to comply with the security
regulations.”).  The individual himself recognized the importance of trust in his hearing testimony:  “[I]t is really
a matter of being able to trust someone.  I mean, you are basically making a decision, can this person be
trusted?”  Tr. at 101.

Because the derogatory information set forth above, relating to Criteria F, J, and K, creates a question as
to the individual's eligibility for access authorization, 10 C.F.R. § 710.9(a), the burden falls on the individual
to convince the DOE that granting him access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  

B.  Whether the Security Concerns Have Been Resolved

A hearing under Part 708 is held “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization,” i.e., “to have the substantial doubt regarding eligibility for access
authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  “In resolving a question concerning an individual's
eligibility for access authorization,” I must consider

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to
include knowledgeable participation; the frequency and recency of the conduct; the age and maturity
of the individual at the time of the conduct; the voluntariness of participation; the absence or presence
of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation
or recurrence; and other relevant and material factors.

10 C.F.R. § 710.7(c).
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1.  Alcohol Use (Criterion J)

Regarding the individual’s use of alcohol, of the factors set forth in the regulations, the most pertinent ones
appear to be the absence or presence of rehabilitation or reformation from his alcohol dependence and, in
turn, the likelihood of recurrence of excessive use of alcohol.  Thus, at the hearing, I asked the DOE
psychiatrist if he could quantify what he saw as the risk of the individual relapsing into problem drinking.  The
DOE psychiatrist responded, “in terms of risk, I would say 7, maybe 8 . . . out of ten.”  Tr. at 55-56.

For his part, the individual presented no evidence that would challenge the psychiatrist’s assessment of future
risk.  There was convincing testimony at the hearing on behalf of the individual that his use of alcohol has not
recently been excessive and has not affected his job performance.  His brother testified that he has “not seen
any extensive use of alcohol” by the individual in the last five years, and that he had never seen him “drunk.”
Tr. at 60, 65.  One of his current coworkers testified as follows:

Q. In the three years that you have known me, have you ever known me to come to work with
alcohol or drugs present?

A. No. 
Q. On my breath or in my vehicle?  Or ever know me to miss any time due to illness from

alcohol or anything like that?
A. No. 

Tr. at 86-87; see also Tr. at 71 (former co-worker has never seen the individual with alcohol nor smelled
it on him in the three years he has known him); Tr. at 80 (facility manager at his current place of work has
never known the individual to be under the influence of alcohol or drugs); Tr. at 96-97 (individual testifies
that he currently drinks “a couple of beers now and then”).

However, the DOE psychiatrist is of the opinion that the individual should abstain entirely from using alcohol.
“[T]he concern here is that, although the severity of his consumption of alcohol may not be like that in the
past, his diagnosis likely holds and will continue to hold until such time as there is convincing evidence that
he is both abstinent and sober over an extended period of time.”  Tr. at 38.  Under these circumstances, I
find that the individual’s risk of returning to excessive use of alcohol remains too high, and that therefore the
associated security risk has not been resolved.

2.  Illegal Drug Use (Criterion K)

In contrast to the unresolved concerns raised by the individual’s problems with alcohol, I find less ongoing
concern remains regarding his past use of illegal drugs.  While any prior illegal drug use rightly raises a
security concern, I see no evidence in the present case that the individual’s disregard for drug laws was
indicative of a pattern in the individual’s life of disregard for other laws, for the law in general, or in particular
for any laws relating to national security.  On the other hand, if the individual were to use illegal drugs in the
future, the concerns discussed above regarding 
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susceptibility to coercion and effect on judgment would be raised anew.  In addition, the use of illegal drugs
while the individual holds a security clearance (if he were to be granted one) most certainly would not
demonstrate good judgment.

I therefore must evaluate the likelihood that the individual will use illegal drugs in the future.  I find this
likelihood to be low.  Unlike was the case with alcohol, the individual has not been diagnosed with
dependence on any other drugs.  Contrasting the risk of future use of illegal drugs with that of alcohol abuse,
the DOE Psychiatrist testified, “that is at a much lower risk.  It is always there because, again, you are
looking at -- as I cited earlier, previously, a 25-year history of manifest drug abuse.  That would be maybe
a 3 to 4 [out of 10].”

Thus, though there is probably some remaining concern stemming from the possibility of the individual’s
return to illegal drug use, this is clearly a lesser concern than that raised by the potential for excessive alcohol
use, and pales in comparison to the serious unresolved concerns raised by the individual’s falsifications, which
I discuss below.

3.  Falsification (Criterion F)

In a number of opinions, DOE hearing officers have considered the implications of past falsifications by an
individual.

All acknowledge the serious nature of falsifying documents.  Beyond that, whether the individual
came forward voluntarily to renounce his falsifications appears to be a critical factor.  Compare
Personnel Security Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA
Feb. 22, 1996) (voluntary disclosure by the individual), with Personnel Security Hearing, Case
No. VSO-0327 (April 20, 2000), appeal filed (falsification discovered by DOE security).  Another
important consideration is the timing of the falsification: the length of time the falsehood was
maintained, whether a pattern of falsification is evident, and the amount of time that has transpired
since the individual’s admission.  See Personnel Security Hearing, Case No. VSO-0327 (April 20,
2000), appeal filed (less than a year of truthfulness insufficient to overcome long history of misstating
professional credentials).  See also Personnel Security Hearing, Case No. VSO-0289, 27 DOE
¶ 82,823 (1999) (19 months since last falsification not sufficient evidence of reformation from
falsifying by denying drug use).  

Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (2000), affirmed (OSA July 18,
2000).

In the present case, the individual did not come forward to volunteer the fact that he provided false answers
on the March, 5, 2001 QNSP.  Moreover, the individual maintained those falsehoods for nearly one year,
until he was called into his January 30, 2002 PSI.  Then, only after the personnel security specialist told him
there was “information about you using marijuana and cocaine in the past,” did the individual admit, “I wasn’t
totally honest on my forms when I filled all of them out 
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about drug abuse.”  DOE Exhibit 6 at 5, 19.  And although the evidence in the record does not point to a
pattern of falsification by the individual, it has been less than 15 months since the individual “came clean” with
the DOE.  Then he did so apparently only after it became clear that there was a discrepancy between his
statements and those of others who were interviewed by investigators.  DOE Exhibit 6 at 21 (“obviously,
I don’t know, you spoke to people or maybe some of the places I went to, for whatever reason, you got
information and I was kind of figuring that might happen anyway,  but I really don’t have anything to hide”).

Given the context laid out above, it is difficult to have faith in the truth of the individual’s statements to the
DOE, either in response to the other questions in the 2001 QNSP, or in the future.  Simply too little time has
passed since his falsifications were brought to light for me to conclude that the serious concerns raised by
those false statements have been mitigated to any significant degree.

III.  Conclusion

Primarily because of unresolved concerns stemming from the individual’s falsifications and diagnosis of
alcohol dependence, I agree with the local security office that there is evidence that raises a substantial doubt
regarding his eligibility for a security clearance, and I do not find sufficient evidence in the record that resolves
this doubt.  Therefore, because I cannot conclude that granting the individual access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest, it is my
opinion that the individual should not be granted access authorization.  10 C.F.R. § 710.27(a).  The individual
may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Steven J. Goering
Hearing Officer
Office of Hearings and Appeals

Date: April 21, 2003
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This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) to be
granted an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  A
Department of Energy (DOE) Operations Office determined that reliable information it had received raised
substantial doubt concerning the individual's eligibility for access authorization under the provisions of
Part 710. The issue before me is whether, on the basis of the evidence and testimony in the record of this
proceeding, the individual's access authorization should be granted.  For the reasons stated below, I find
that the individual's access authorization should not be granted.

I. BACKGROUND 

The present proceeding arose after the personnel security branch of the DOE Operations Office (local
security office) received a report about the individual from the Office of Personnel Management (OPM),
the agency that conducts background investigations of persons seeking access authorization.  The OPM
report revealed that the individual had received both inpatient and outpatient treatment for alcoholism from
a local hospital center.  The local security office conducted a personnel security interview (PSI) of the
individual in order to resolve its concerns about his alcohol use, inquiring into his history of alcohol
consumption and the circumstances surrounding his treatment.  Unable to resolve those concerns at the
PSI, the local security office arranged for the individual to meet with a DOE consultant psychologist.  The
DOE psychologist examined the individual and determined that the individual suffers from alcohol
dependence, in early partial remission.

On the basis of that information, the DOE Operations Office issued the individual a Notification Letter, in
which it informed him of its specific security concerns regarding his eligibility for access authorization and
set out his procedural rights, including his right to a hearing.  The individual then filed a request for a hearing.
This request was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as hearing
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officer.  A hearing was held under 10 C.F.R. Part 710.  At the hearing, the DOE called three witnesses:
the DOE personnel security specialist who had interviewed him, the DOE psychologist, and the individual.
The individual called four witnesses-- his wife, his supervisor, and two mental health professionals-- and
testified on his own behalf.  The record of this proceeding was closed when I received a copy of the
transcript of the hearing (Tr.). 

II.  STANDARD OF REVIEW

The hearing officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  Part 710 generally
provides that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  Any doubt as to the individual’s access authorization eligibility shall
be resolved in favor of the national security.”  10 C.F.R. § 710.7(a).  I have considered the following
factors in rendering this decision:  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
the individual's age and maturity at the time of the conduct; the voluntariness of the individual's participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).
The discussion below reflects my application of these factors to the testimony and exhibits presented by
both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility for
an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by
convincing the DOE that granting his access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  In the present
case, reliable information has raised such a question, and the individual has not convinced me that granting
his security clearance will not endanger the common defense and will clearly be in the national interest.

III.  FINDINGS OF FACT

The individual began drinking beer on weekends in high school, in the range of “two or three a day and
maybe up to two six-packs a day.” Transcript of Personnel Security Interview (DOE Exhibit 2) at 23.
With the addition of occasional mixed drinks with meals, the individual’s pattern of consumption remained
fairly constant until he married in 1982.  According to the individual, his consumption of alcohol lowered
after his marriage, but he continued to drank beer, mostly on the weekends, and “a drink or two with
dinner.” Id. at 26.  That level of alcohol consumption remained fairly constant until 1997, when it increased
to three or four drinks (generally mixed drinks) every night and even more on the weekend.  Id. at 29. 
The individual 
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attributed the change in his drinking pattern to a number of stressful events that occurred at that time: he
was working on assignments that took him away from his family for six months at a time, returning home
for visits only once a month; he was experiencing excruciating back pain and undergoing surgery for it; and
his teenage daughter was pregnant.  Id. at 28.  In addition to drinking socially with his wife and friends, he
began to keep beer in the garage, and retreat there to work in his workshop and consume alcohol in the
evenings after his wife went to bed.  Tr. at 97 (testimony of wife).  By December 1998, his family was
aware of his behavior and confronted him about it.  Id. 

After a short period of defensiveness, the individual checked himself into an alcohol treatment center.  Id.
at 100-01.    An short, inpatient course of detoxification was followed by an outpatient treatment plan that
included regular attendance at treatment-center group therapy and Alcoholics Anonymous (AA) meetings
and regular drug screenings, as well as family counseling sessions that his wife attended with him.  DOE
Exhibit (Exh.) 3; Tr. at 94.  After five weeks in the outpatient program, he was discharged with favorable
prognosis, contingent upon his compliance with his discharge plan, which required attendance at three AA
meetings per week, sixteen weekly continuing care education group meetings, and one year of weekly
continuing care support group meetings. DOE Exh. 3.  The individual attended AA meetings for a few
months, then stopped attending because “it was depressing” and he felt “like it was having a negative effect”
on him.  Tr. at 127 (testimony of individual).  He also stopped attending the continuing care classes.
Although he enjoyed the group, he decided that the evenings when the classes were held would be better
spent attending his son’s sports events, after three years of missing them due to distant work assignments.
Id. at 128.  Other financial and family medical issues made additional demands on his time.  Id. at 129.  As
the individual put it, he did not make his recovery “as high a priority as I should” have.  Id. at 127.  

After completing his treatment, the individual abstained from all alcohol for about a year and a half.  Id. at
107 (testimony of wife).  He then resumed drinking socially, both he and his wife carefully monitoring his
intake in fear of it “triggering in him a desire or a need to go drink more.” Id.  They believe that he can
safely drink socially, and he did so until December 2002.  Id. at 103-04.  At the hearing, he estimated that
he drank one to two beers roughly once a month between April 2002, when he saw the DOE psychologist,
and December 2002, when he had one drink at Christmas and his last on New Year’s Eve.  Id. at 122-
124.  During that period, he had not set abstinence as a personal goal, but rather aimed to limit alcohol
consumption to special occasions only.  Id. at 122.  At those times, he intended to drink no more than two
drinks of any type of alcohol, id. at 123, but exceeded that limit a number of times.  Id. at 117-18.  It was
not until the individual received the DOE psychologist’s report that he understood that abstinence might
help resolve the DOE’s security concerns about his history of alcohol abuse.  Id. at 124.  According to his
wife, he stopped drinking “[t]o try to prove to DOE that he is serious about this, he wants to get his . . .
clearance and [he would stop altogether] if that is what it takes.” Id. at 104.  

At the time the DOE psychologist evaluated the individual in April 2002, the individual stated that he “would
drink ordinarily two to three drinks on a weekend night or two and then he might occasionally have another
drink during the day on the weekend.  He also admitted that he was intoxicated approximately four to five
times during the past year.” Id. at 45 (testimony of DOE psychologist).  The DOE psychologist stated that
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*/ When the individual was asked to respond to the test questions concerning his alcohol use in the
previous six months, on the other hand, it showed no symptoms that would be positive for alcohol
or substance use.  Id. at 53.  The results of the DOE psychologist’s short-term SASSI-3 test were
“fairly similar” to those obtained in a SASSI-3 test administered at the individual’s alcohol
treatment center.  Id.   The DOE psychologist maintains, however, that the test has been validated
when based on lifetime use but not when based on short-term use.  Id. at 49.

both the continued regular use of alcohol and the frequency of intoxication were of great concern to him
because of the individual’s past history.  Id.   He administered to the individual a number of standard tests,
most of which placed the individual within normal limits of emotional and psychological functioning.  Id. at
43-49. The results of one test, however, the SASSI-3, very clearly indicated a substance abuse disorder,
when the individual responded to the questions with respect to his lifetime alcohol use.  Id. at 49.   */
Based on the test results and a personal interview, the DOE psychologist formulated the following opinion
regarding the individual.  He felt that the individual had been cooperative during the evaluation but possibly
minimalized his symptoms.  Id. at 53.  In any event, given his earlier diagnosis of alcohol dependence and
alcohol withdrawal, his continued regular use of alcohol and his self-reported four or five intoxications in
the past year gave the DOE psychologist “concern about his relapse potential.”  Id. at 54.  He praised the
individual’s year and a half of abstinence following his treatment, but felt that he had “never shown complete
recovery from his alcohol dependence,” according to the most commonly accepted standards in the field.
Id.   While he admitted that addiction experts are split on the issue of whether former abusers of alcohol
can successfully drink socially, he stated that the consensus of experts is that for such individuals,
particularly those who work in safety-sensitive positions, “social drinking is a very risky enterprise and is
not recommended.” Id. at 55. The DOE psychologist referred to the Diagnostic and Statistical Manual of
the American Psychiatric Association, Fourth Edition (DSM-IV), to describe the intermittent nature of this
disorder.  According to the DOE psychologist, the DSM-IV states that alcohol dependence usually lasts
for many years, and includes both periods of heavy intake and serious problems as well as periods of total
abstinence or non-problematic use of alcohol.  Id. at 56-57; see DSM-IV at 189.  When the disease is in
remission, an individual will often assure himself that he has no problem controlling his intake and begin to
experiment with “gradually less restrictive rules governing the use of the substance only to experience a
return to dependence.”  Tr. at 56.  

The DOE psychologist’s opinion was that the individual has not shown adequate evidence of rehabilitation
or reformation from his disorder.  Id. at 58.  During the DOE Psychologist’s evaluation of the individual,
the individual also reported that he had not been involved in any sustained rehabilitation efforts for about
two and one half years, and he had stopped participating in AA early in his recovery process.
Psychologist’s Report (DOE Exh. 1) at 6.  He had stated in his report that the individual must maintain
complete abstinence from alcohol for a minimum of two years “during which time he is involved in some
combination of formal outpatient alcohol treatment, psychotherapy, and/or documented participation in
weekly AA with a sponsor.”  Psychologist’s Report at 6.  “Adequate evidence of reformation could be
achieved by 2 years of absolute sobriety [with] some combination of professional outpatient and/or AA
involvement, or 3 years 
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of absolute sobriety.” Id.  He also stated in his report that the individual’s resumption of drinking could not
be considered evidence of reformation.  Id.  At the hearing, the DOE psychologist explained his rationale
for the rather lengthy time periods of abstinence he felt were justified to establish rehabilitation or
reformation in the individual’s case:

Several things.  Probably most importantly the nature of the condition.  It being an
intermittent and oftentimes chronic disorder with lapsing episodes and denial being a
hallmark of the condition.  Secondly, the nature of the specific question asked me had to
do  with a safety sensitive type of position, which would suggest that one should take a
prudent approach as opposed to a more liberal or risky approach in formulating
recommendations.  Thirdly, a very common figure that is talked about is two years of
sobriety in the field.  I guess I would add to that: in working with impaired professionals
and others in managerial or safety sensitive positions, the usual standard of care is complete
abstinence with professional monitoring.

Tr. at 58-59.  After diagnosing the individual as suffering from alcohol dependence in early partial
remission, without adequate evidence of rehabilitation or reformation, the DOE psychologist concluded that
the individual “would be well served to have professional consultation on relapse prevention practices, and
may benefit from professional monitoring of these.  That [the individual] previously achieved up to 1-1/2
years of abstinence suggests that his prognosis is good for a more full and sustained recovery if he seeks
additional help and applies sufficient motivation and effort toward these goals.”  Psychologist’s Report at
6.  

At the hearing the individual presented the following evidence regarding his involvement with alcohol since
April 2002, when the DOE psychologist evaluated him.  Both he and his wife testified that he continued
to drink socially until December 2002, when he had his last drink on New Year’s Eve.  Both stated that
it was not until he received the DOE psychologist’s report that he realized that the DOE felt it was
necessary to abstain completely, and at that time he stopped drinking to show that he was rehabilitated.
Tr. at 95, 103-04 (spouse’s testimony), 122-24, 140 (individual’s testimony).  Before he received the
DOE psychologist’s report, he had never set abstinence as a goal; rather his intent was to drink only on
special occasions.  Id. at 122.  Again based on the DOE psychologist’s opinion, he has also returned to
his continuing care program, attending meetings once or twice a week.  Id. at 126.  He intends to remain
abstinent and continue attending the outpatient program for the next one to two years.  Id. at 167-68. 

In his testimony, the individual also elaborated on the stresses he faced during the period 2000 to 2002.
As mentioned before, his work was taking him away from home for long periods of time, he was suffering
from severe back pain that ultimately required surgery and a difficult recuperation, and his teenaged
daughter became pregnant. He stated that the summer and fall of 2002 were particularly stressful for him--
with problems ranging from long absences from home for work reasons, his daughter’s messy divorce, and
his daughter and young grandson living with him, to identity theft, his wife’s illness and reduced wages, and
three out of four family cars breaking down.   Nevertheless, and to his credit, the individual pointed out that
in spite of these stresses, he has not resorted to alcohol to “deal with any of these things.” Id. at 131. By
this, 
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he means that he has not become inebriated.  I note that the period he described was when he was still
drinking socially, before he decided to abstain altogether.  Nevertheless, he maintains that he has not had
a drink since he decided to stop drinking.  Id. at 124; id. at 95 (testimony of spouse).

The individual also introduced expert testimony concerning his alcohol involvement.  A licensed clinical
social worker testified that she had recently administered a SASSI-3 evaluation to the individual.  Id. at
158.  A certified SASSI administrator, she has attended a number of SASSI Institute workshops on clinical
interpretation.  Id. at 165.  She testified that she evaluated the individual, using this tool, on the basis of his
involvement with alcohol since his rehabilitation efforts in 1999.  Id. at 161.  She stated that if one considers
the lifetime practices of an alcohol consumer when evaluating him under the SASSI-3, as the DOE
psychologist did, the test results will always indicate a substance abuse disorder, because the test “does
not allow for any evidence of rehabilitation if you have had heavy alcohol consumption at one time.” Id. at
159.  However, if one takes into account only the years since his rehabilitation efforts, as she did for the
individual, “he did not test positively for either” substance abuse dependence or substance abuse disorder.
Id. She disagreed strongly with the DOE’s argument that the SASSI-3 test questions produce valid results
only when applied to the subject’s lifetime practices.  Id. at 160, 162-63.  She further testified that she had
led the group therapy program that the individual attended in 1999.  Id. at 158.  Her understanding was
that the individual was currently abstaining from alcohol and attending a continuing care program, and that
these two activities constituted an appropriate rehabilitation plan in her opinion.  Id. at 164.  Finally, she
stated that based on her personal knowledge of the individual, she felt that he could succeed in drinking
socially should he decide no longer to abstain.  Id. at 166.  

The individual’s alcohol and drug counselor also testified at the hearing.  This professional treated the
individual in 1999 and is also seeing him now.  He testified that the individual was his patient in an intensive
outpatient program in 1999 that consisted of education sessions based on the twelve-step recovery
process, daily group therapy sessions, additional daily education sessions in coping skills or relationship
building, and weekly family sessions.  Id. at 144.  After the individual successfully completed this program,
he participated in a “continuing care” program of once-weekly sessions for about two months.  Id. at 148.
The counselor noted that the typically recommended period for participating in continuing care is one year.
Id. at 150.  The counselor recalled that the individual was straightforward in his approach to treatment, and
he felt that the individual’s prognosis for recovery was currently very favorable, particularly because he had
resumed participation in continuing care.  Id. at 148, 150.  As a counselor, he was unwilling to pronounce
whether the individual was rehabilitated from his alcohol disorder.  Nevertheless, the counselor considered
the individual on the path to recovery.  Id. at 152-53.  Although it appeared that the individual had resumed
alcohol use responsibly, the counselor expressed his opinion that those who resume drinking, then later
determine that such behavior is risky and “use that as motivation to remain or resume their recovery, I think
are extremely successful.” Id. at 153.  On the other hand, when questioned whether resuming alcohol use
was appropriate for someone in the continuing care portion of the program, the counselor replied, “[T]he
recommendation is certainly that of continued abstinence.  I don’t ever advocate to a patient that maybe
you should drink socially and see how that goes for you.  The recommendation would be that of
abstinence.”  Id. at 156.



- 7 -

IV.  ANALYSIS

In the Notification Letter the local security office states that it had received information that indicated that
the individual “is a user of alcohol habitually to excess, or has been diagnosed by a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.”  See 10 C.F.R. § 710.8(j)
(Criterion J).  The local security office further maintains that “[ h]is alcoholism is an illness or mental
condition which in the opinion of a licensed clinical psychologist causes, or may cause, a significant defect
in [his] judgment or reliability.” See 10 C.F.R. § 710.8(h) (Criterion H).  The DOE psychologist stated in
his report that the individual was alcohol dependent, in early partial remission, with poor relapse prevention
practices, and without adequate evidence of rehabilitation or reformation.  The DOE psychologist also
expressed his professional opinion in that report that the individual has “an illness or mental condition
(Alcohol Dependence, Early Partial Remission with poor relapse prevention practices) which may cause
a significant defect in judgement or reliability– at least until he shows evidence of adequate rehabilitation
or reformation.” Psychologist’s Report at 7.  The personnel security specialist testified that the DOE’s
security concern that arises when an individual suffers from substance dependence is that alcohol abuse or
dependence can reduce the individual’s ability to make responsible judgments and decisions regarding
properly protecting classified information and performing work related to such information.  Tr. at 26.

Since there is reliable, derogatory information that creates a substantial doubt concerning the individual's
eligibility for access authorization, I need only consider below whether the individual has made a showing
of mitigating facts and circumstances sufficient to overcome the DOE's security concerns under Criteria J
and H.  Because the hearing officer may recommend that an individual’s access authorization be granted
only if it “will not endanger the common defense and security and will be clearly consistent with the national
interest,” 10 C.F.R. § 710.27(d), the individual must provide convincing evidence mitigating those security
concerns.  The individual has not disputed the DOE psychologist’s opinion as it was presented in the report.
The sole issue, then, is whether, in the ten months between the evaluation and the hearing, the individual has
achieved adequate rehabilitation or reformation that mitigates the local security office’s concerns.  The DOE
psychologist set forth in his report his opinion as to what the individual must do to achieve adequate
rehabilitation or reformation: two years of abstinence from alcohol, provided the individual “is involved in
some combination of formal outpatient alcohol treatment, psychotherapy, and/or documented participation
in weekly AA with a sponsor,” or three years of “absolute sobriety” unaccompanied by any rehabilitation
program.  Psychologist’s Report (DOE Exhibit 1) at 6.  Based on the evidence presented in this
proceeding, I believe his rehabilitation and reformation plans to be correct.  While the required periods of
abstinence extend beyond the one year frequently cited in our decisions, see, e.g., Personnel Security
Hearing (Case No. VSO-0534), 28 DOE ¶ 82,871 (July 18, 2002), I do not find the DOE psychologist’s
opinion to be inappropriate in light of the individual’s history and the testimony of the individual’s expert
witnesses.   The licensed clinical social worker testified that the individual’s current practices of abstention
and therapy constituted a viable rehabilitation plan.  The alcohol and drug counselor considered the
individual on the path to recovery.  Nevertheless, neither of his expert witnesses concluded that he had
achieved rehabilitation or reformation from his alcohol dependence at the time of the hearing.  See, e.g.,
Tr. at 152-53.  
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The critical history of the individual’s alcohol consumption behavior can be summarized as follows.  After
a period of hospitalization for alcohol dependence in 1999, the individual abstained from alcohol for about
a year and a half, and participated in therapeutic counseling for a short time.  Then he consciously began
drinking alcohol again.  During that period, from mid-2000 to December 2002, he drank more than he
intended to, though on a relatively small number of occasions.  In December 2002 the individual decided
to abstain from all alcohol and return to counseling.  As of the date of the hearing, the individual had been
abstinent for about five weeks and had been attending counseling sessions for about four weeks. The
medical testimony presented at the hearing, although not monolithic in its opinion, convinces me that in light
of the individual’s personal history of alcohol involvement, he should not be drinking alcohol in any context.
Therefore, the only behavior that I can consider in mitigation of his alcohol dependence is his recent
program of abstinence and counseling.  Yet this plan of action was barely one month old at the time of the
hearing.  Although the medical experts seemed to agree that the current program could achieve
rehabilitation or reformation over the long term– two or three years, respectively, in the opinion of the DOE
psychologist– none was able to state that the individual was rehabilitated or reformed at the time of the
hearing, and I find myself persuaded by the wisdom of that assessment. 

After considering all the evidence in the record, I cannot find that the individual is rehabilitated or reformed
from his alcohol dependence at this time.  The individual has not demonstrated in the course of this
proceeding that the risk of relapse to excessive alcohol consumption is acceptably low.   Consequently,
the individual has not mitigated the DOE’s security concerns under Criteria H and J regarding his history
of alcohol dependence. 

V. CONCLUSION

For the reasons set forth above, I conclude that the individual has not presented evidence that warrants
granting his access authorization.  The individual has not demonstrated that granting his security clearance
will not endanger the common defense and will be clearly consistent with the national interest.  Therefore,
the individual's access authorization should not be granted. 

William M. Schwartz
Hearing Officer
Office of Hearings and Appeals

Date: October 21, 2003
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Case Number:   TSO-0010 
 
 
This Decision concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to 
hold an access authorization (also called a security clearance).  The local DOE security office 
determined that information in its possession created substantial doubt about the individual's 
eligibility for an access authorization under the Department of Energy (DOE) regulations set 
forth at 10 CFR Part 710, Subpart A, entitled "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material."  As explained below, I 
have concluded that the individua l should be granted access authorization.  
 

Background 
 
The individual is employed by a contractor at a DOE facility, and was hired for work that 
requires an access authorization. The local DOE security office issued a Notification Letter to the 
individual on August 8, 2002.  The Notification Letter alleges that DOE has substantial doubt 
about the individual’s eligibility for a clearance, based upon disqualifying criteria set forth in 
section 710.8, paragraphs (h), (j), and (l).   
 
The Notification Letter states under Criteria H and J that the individual is a user of alcohol 
habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent 
or as suffering from alcohol abuse.  According to the Notification Letter, the individual’s 
alcoholism is an illness or mental condition which in the opinion of a board-certified psychiatrist 
causes, or may cause, a significant defect in his judgment or reliability.  During a Personnel 
Security Interview (PSI) in February 2002, the individua l admitted to the following: (1) he was 
arrested in 1977 and charged with Public Intoxication after having consumed about eight beers; 
(2) he stopped drinking in 1993, resumed drinking in 1998, and currently consumes from zero to 
12 beers per week; and (3) it takes about eight or nine beers for him to reach the point of 
intoxication.  A DOE consultant psychiatrist evaluated the individual on May 10, 2002.  Shortly 
after meeting  
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with the DOE psychiatrist, the individual told her that he usually has a glass of red wine with 
dinner almost every night.   In a report dated May 24, 2002, the DOE psychiatrist opined that the 
individual currently meets the Diagnostic and Statistical Manual of Mental Disorders, Fourth 
Edition (DSM-IV TR) criteria for Alcohol Dependence, without adequate evidence of 
rehabilitation or reformation.  
 
The Notification Letter states under Criterion L that the individual has engaged in unusual 
conduct or is subject to circumstances which tend to show that he is not honest, reliable, or 
trustworthy, or which furnishes reason to believe that he may be subject to pressure, coercion, 
exploitation, or duress, which may cause him to act contrary to the best interests of the national 
security.  The basis for this statement is the individual’s admission during the February 2002 PSI 
that he was arrested in 1980 for possession of marijuana and admitted to purchasing it prior to 
the arrest.   
 
Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing on the concerns in the Notification Letter.  DOE 
transmitted the individual's hearing request to the Office of Hearings and Appeals (OHA), and 
the OHA Director appointed me as Hearing Officer in this case.  
 
At the hearing I convened, the DOE Counsel called two witnesses: a personnel security specialist 
and the DOE psychiatrist.   The individual, who was represented by counsel, testified on his own 
behalf, and called three other witnesses: his current supervisor, a coworker at the DOE facility 
who was also a personal friend, and his own psychiatrist.  The individual’s psychiatrist was 
subpoenaed to appear in court on the eve of the hearing, which went forward as scheduled.  The 
hearing was concluded two months later when the individual’s psychiatrist and DOE psychiatrist 
testified by telephone.  The DOE submitted seven written exhibits.  The individual submitted two 
written exhibits, including an evaluation by the individual’s psychiatrist with several 
attachments. 
 

Standard of Review 
 
The applicable DOE regulations state that "[t] he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization would 
not endanger the common defense and security and would be clearly consistent with the national 
interest."  10 CFR § 710.7(a).  In resolving questions about the individual’s eligibility for access 
authorization, I must consider the relevant factors and circumstances connected with the 
individual’s conduct.  These factors are set out in section 710.7(c):  
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the  
 



 3 

conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  

 
A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the 
existence of derogatory information leaves unresolved questions about an individual’s eligibility 
for access authorization.  A hearing is “for the purpose of affording the individual an opportunity 
of supporting his eligibility for access authorization.”  10 CFR § 710.21(b)(6).  Once DOE has 
presented derogatory information affecting an individual’s eligibility for access authorization, 
the individual must come forward with evidence to convince DOE that restoring his or her access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”    See, e.g., Personnel Security Hearing (Case No. VSO- 
0013), 24 DOE ¶ 82,752 at 85,511 (1995), and cases cited therein.  The DOE regulations were 
amended in 2001 to state that any doubt regarding an individual’s eligibility for access 
authorization shall be resolved in favor of the national security.  10 CFR § 710.7(a).  For the 
reasons discussed below, it is my opinion that the individual has resolved the concerns in the 
Notification Letter, and therefore his access authorization should be granted.  
 

Findings of Fact 
 
Except as noted below, the facts are not in dispute.  The individual was arrested on minor 
charges twice before the age of 21.   In 1977 he was charged with Public Intoxication after 
having consumed about eight beers, and in 1980 he was charged with possession of marijuana. 
Both cases were resolved when the individual paid nominal fines.  These arrests occurred in the 
distant past, the individual has not run afoul of the law since, and I consider resolved any 
security concerns arising from his arrests.  The individual quit smoking marijuana over ten years 
ago, DOE has no concerns about current drug use, and I consider the marijuana-related “unusual 
conduct” issue resolved.   
 
The hearing focused on the individual’s drinking behavior, as will the remainder of this decision.  
The case hinges on two competing interpretations of the facts: one advanced by the DOE 
psychiatrist, and the other offered by individual’s psychiatrist.  In the February 2002 PSI, the 
individual, now in his mid-40s, told the interviewer that he occasionally drank heavily as a 
college student, that he did not like hangovers, that he stopped drinking about ten years ago but 
resumed drinking five years ago, and that he was currently a moderate drinker.   The DOE 
psychiatrist assumed from reading the PSI transcript that “the individual resumed drinking the 
same amount of liquor in 1998 and continues to the present time.” DOE Psychiatrist’s 
Evaluation, DOE Exhibit 2-2, at 2.  The individual disputes this statement attributed to him by 
the DOE Psychiatrist, and maintains that he drinks only moderately at the present time.  
Individual’s Psychiatrist Report at 5; Hearing Transcript (hereinafter cited as “Tr.”) at 85-88.  
The individual also maintains that the DOE psychiatrist should not have assumed that he drinks a 
glass of red wine every night.  He admits telling her that he drank a nightly glass of wine, but at 
the hearing (nearly a year after his meeting with the DOE psychiatrist), the individual explained 
it was a temporary practice that he only followed for a short time because he  
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was concerned about his diet. Id. at 85-86.  I find no evidence in the record that the individual 
has gotten in trouble from drinking in the past 26 years, and no evidence that he drinks more than 
a moderate amount of alcohol at the present time. 
 
The DOE psychiatrist reviewed the individual’s life history, diagnosed him as having been 
alcohol dependent at some time during the period 1977 through 1993, and stated that he should 
not be drinking at all today.  See generally DOE Psychiatrist’s Evaluation, DOE Exhibit 2-2.  
Consistent with this opinion, the DOE psychiatrist concluded that the individual had not shown 
adequate evidence of rehabilitation or reformation. The individual’s psychiatrist reviewed the 
same information, and reached the opposite conclusion that the individual should not have been 
diagnosed with an alcohol-related disorder.  The individual’s psychiatrist also emphasized how 
he had reformed his former drinking behavior since 1993, and that this more recent ten year 
period was a better indicator of his future behavior.  Individual’s Psychiatrist Report at 5-6.  As 
explained below, I find the evaluation by the individual’s psychiatrist more credible than the 
evaluation by the DOE psychiatrist. 
 

Testimony of the Witnesses at the Hearing 
 
The Personnel Security Specialist 
 
The DOE personnel security specialist explained that “an individual who drinks habitua lly to 
excess exhibits less than complete reliability, stability and good judgment, which are all 
important character components for an individual seeking access to classified material.”  Tr. at 
11-12.  She added that an individual under the influence of alcohol “could possibly divulge 
classified or sensitive information, they could ignore the rules of socially acceptable behavior, 
perhaps to a criminal degree, like say, perhaps getting stopped for DWIs, that type of thing.” Id. 
at 12.  She indicated that concerns in the Notification Letter about the individual’s drinking were 
based on the information he reported in the PSI, and the DOE psychiatrist’s interpretation of that 
information.  
 
The DOE Psychiatrist 
 
At the hearing, the DOE Psychiatrist tried to defend the bases for the diagnosis in her report. She 
indicated that she made a “forensic evaluation,” based on the individual’s lifetime history.  Id. at 
27.  She noted that the individual had a 16-year history of drinking from 1977 to 1993.  Although 
she began on a clear note, parts of her testimony were difficult to follow, as in the following 
statement:  
 

Because alcohol dependence is a disease of the brain, it is contrary to the common 
layman’s opinion that to have—to be an addict or to be alcohol dependent is a sort of—
you know, if I have the will to stop and I stop successfully, or if I—you know, if I have 
the will to be drunk or whatever.  
  

Id. at 28.   
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She maintained that even if the individual did not currently meet all the criteria for alcohol 
dependence in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text 
Revision (DSM-IV), he did meet the criteria for that diagnosis some time during the 16-year 
period from 1977 to 1993.   Id. at 30-31; DOE Exhibit 2-1 at 12-13. According to the DOE 
psychiatrist, “if the DOE is really concerned about security…it is very important to know that 
anybody who has had an episode of alcohol dependence in the past could likely develop another 
episode…the vulnerability to have that dysfunction in the brain can be triggered at any time in 
the future.” Id.  
 
The DOE psychiatrist explained why she thought the individual once met the DSM-IV criteria 
for alcohol dependence.  According to the DOE psychiatrist, he met Criterion (1) for “tolerance” 
during the 16-year period that ended 10 years before the hearing because the amount of alcohol 
he could drink increased after he began drinking at age 16.  Id. at 32.    She also concluded that 
the Individual had met Criterion (2) for “withdrawal” during the same 16-year period since the 
individual had experienced hangovers.   For the same reason, i.e. the hangovers, she found the 
individual met Criterion (5) during that 16-year period: “a great deal of time is spent in activities 
necessary to obtain the substance, use the substance, or recover from its effects.” Finally, she 
concluded that he met Criterion (7) during the 16-year period: “the substance use is continued 
despite knowledge of having a persistent or recurrent physical or psychological problem that is 
likely to have been caused or exacerbated by the substance,” since the individual continued to 
consume alcohol despite the fact that he had experienced one blackout that “scared him.”  Id. at 
33-35; DOE Exhibit 2-1 at 12-13.    
 
To her credit, after discussing the bases for her conclusion that the individual met the DSM-IV 
criteria for substance dependence, the DOE psychiatrist criticized her own report, conceding that 
she “was mixing the current period with the past period, okay?”  Id. at 36.  She admitted that she 
“did not get the details of these hangovers,” and that cast doubt on her finding the individual met 
DSM-IV Criteria (2) and (5) for alcohol dependence.  Thus, the DOE psychiatrist opined that “if, 
let’s say, I cannot prove that two and five are strong, then we go and discuss substance abuse.  At 
the time of my evaluation I was convinced that he already met the criteria for [substance abuse].”  
Id. at 37-38.   
 
The DOE psychiatrist found that the individual had failed to show adequate evidence of 
rehabilitation or reformation, since he had not pursued any kind of alcohol treatment, or admitted 
that he had an alcohol problem.  Id. at 40-42.  She thought that the individual’s statement that he 
did not drink alcohol during the week sounded “very defensive” since “a lot of normal people, 
social drinkers can drink during the week.”  Id. at 41.  She also attributed great significance to 
some of the individual’s laboratory tests, particularly his gamma glutamyl transferase (GGT) 
level, which on two of the times tested was slightly elevated, a few points above the “normal” 
range, and his mean corpuscular volume (MCV) which was in the “high normal range.”  
According to the DOE psychiatrist, these test results could be evidence of excessive alcohol 
consumption.  Id. at 44.  
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On cross-examination, the DOE psychiatrist admitted that her history of the individual’s drinking 
behavior relied on statements in his background investigation by a former friend whose close 
contact with the individual ended over two decades ago.  Tr. at 49-51.  She also admitted that 
one of the blood tests she administered to the individual, the carbohydrate deficient transferrin 
(CDT) showed no signs of recent excess alcohol consumption.  Id. at 54.  The DOE psychiatrist 
acknowledged that the elevation in the individual’s GGT levels, which on two occasions were 
just above the “normal” range, could have been caused by any number of factors other than 
excessive alcohol consumption, such as exposure to toxic materials including beryllium, toluene, 
trichloroethylene, and trichloroethane, in his work environment.  Id. at 68-69.  
 
The individual’s attorney also questioned the DOE psychiatrist about the two psychological tests 
she administered to the individual, the Substance Abuse Subtle Screening Inventory (SASSI), 
and the Alcohol Use Disorders Identification Test (AUDIT). See DOE Psychiatrist’s Report, 
DOE Exhibit 2-1.  The DOE psychiatrist conceded that the individual scored below average for 
alcohol problems on the SASSI, which covered his entire lifetime, and below average on the 
AUDIT, which covered the current period.  Id. at 56-61.   
 
The DOE psychiatrist also admitted that she was never able to establish that the individual met 
the criteria for alcohol dependence in the DSM-IV within a 12-month period, except during the 
1970s and 1980s.  Id. at 63.  Finally, she admitted that the individual’s life has not been impaired 
in any way, socially or functionally, over the past ten years. Id. at 72-77.  After observing the 
individual’s testimony, the DOE psychiatrist stated that she could not diagnose the individual 
with alcohol abuse at the present time, and she could not make a finding that the individual is 
drinking habitually to excess today.  However, she clung to her diagnosis that the individual met 
the criteria for alcohol dependence at some time during the past 25 years, stating, “that’s a 
diagnosis that stays with you.” Id. at 100.  The DOE psychiatrist’s concluded that “[the 
individual] had a mental condition that may not be causing it now, but it might be causing that, 
you know, in the future.  And therefore, I find it difficult to answer no, he did not have a problem 
that any—in my mind, that could come up.”  Id.    
 
The Individual’s Psychiatrist 
 
The individual’s psychiatrist reviewed the DOE psychiatrist’s report, and found that “there was a 
broad tenor or tone to the approach, and most specifically to the interpretation to place [the 
individual] in the most negative, i.e. sick light possible….” Id. at 137.  She thought the DOE 
psychiatrist’s assumptions and interpretations about information that was given by the individual 
“were consistently in a very negative, if not at times hostile light.”  Id.  The individual’s 
psychiatrist thought her counterpart made “a very narrow interpretation,” focusing, for example, 
on the slightly elevated GGT level, ignoring the other possible bases for that result besides 
excessive alcohol use, and ignoring the extensive other lab results that showed no abnormality.  
She also found that the DOE psychiatrist ignored the favorable results the individual scored on 
the SASSI and AUDIT tests.  Id.   
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The DOE Counsel cross-examined the individual’s psychiatrist extensively, beginning with her 
qualifications.  The individual’s psychiatrist explained that she had a high-volume clinical 
practice, which included a wide cross-section of patients, many of whom had substance abuse 
issues.  Id. at 140-142.  She described her meetings with the individual, which took about the 
same amount of time as the DOE psychiatrist’s one meeting, and her examination of the 
individual’s medical records, including all of the available laboratory test results.  The 
individual’s psychiatrist placed no significance on his GGT levels, which were barely elevated, 
and “much too low” to indicate liver damage from excessive alcohol use.  Id. at 158.  She 
admitted she was not an expert on GGT, but testified that she had consulted a gastroenterologist 
in a previous case, who told her that an elevated GGT “was a very nonspecific finding, and that 
there were innumerable different causes of stresses to the liver that could elevate the GGT.”  Id. 
at 148.   She also thought that the individual’s normal MCV test was “a more accurate indicator 
than the GGT for alcohol abuse.”  Id. at 149.   
 
The individual’s psychiatrist concluded she could not agree with the DOE psychiatrist that the 
individual ever had alcohol dependence.  Conceding that the individual did have a period of 
heavy drinking 20 some years earlier, the individual’s psychiatrist opined that to regard him as 
henceforth alcohol dependent “is, I think skewing the global clinical picture of that person 
psychiatrically, functionally, socially, and certainly occupationally.”  Referring to the DSM-IV, 
she noted, “Whenever it talks about chemical dependence, I think that first and foremost, what’s 
emphasized is that there is a dysfunctional pattern to their life.  These people are not 
functioning.”  Id. at 166-167.  She maintained that the individual was not fairly diagnosed with 
alcohol dependence even in the past, that he was not abusing alcohol at the present, there was no 
drug abuse, and he did not suffer from any underlying mental or emotional illness.  
 
The Individual 
 
The individual tried to mitigate the concerns that he had a current alcohol problem.  He testified 
that he stopped seeing the friend who reported derogatory information about the individual’s past 
drinking behavior when the individual began dating his now ex-wife in 1982.  The individual 
stated that he drank occasionally in the 1980s, and stopped drinking altogether in 1993 when his 
marriage broke up and he returned to school to get a different degree.  He admitted drinking too 
much at a Christmas party in 1999, but pointed out that he got a ride home on that night.  He also 
explained that his consumption of a nightly glass of red wine that he reported to the DOE 
psychiatrist was short-lived, “for a period of six or seven days” when he was experiencing 
indigestion and concerned about his diet.  Id. at 80-87; 96.  On cross-examination by the DOE 
Counsel, the individual described his current drinking as moderate, an occasional a glass of wine 
consumed with dinner, or an occasional beer.  He clarified his statements in the PSI that he 
would drink an entire 12-pack of beer in one night during the 1970s.  According to the 
individual, he and his friend would share the beer with other people.  Id. at 87-89.  The 
individual testified that he had been exposed to toxic chemicals on the job.  He admitted he had a 
“wild oats” period 25 years ago, but he did not think he had a current alcohol problem, and 
believed the DOE psychiatrist had misinterpreted the history he disclosed in the PSI.  Id. at 92-
93. 
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The Individual’s Supervisor 
 
The individual’s supervisor testified that the individual was one of his best employees, that he 
had no problems with absenteeism, and that he never detected any signs of substance abuse by 
the individual.  Id. at.108-110.  
 
The Individual’s Co-Worker  
 
The individual’s co-worker met the individual about a year before the hearing.  She sees him 
daily at work, and she often sees him socially outside the workplace.  She recounted the 
individual’s alcohol consumption—one drink or less—when they went out to eat, when they 
cooked dinner together, and when they visited family members.  Id. at 101-107. 
 

Analysis 
 
For the reasons explained by the personnel security specialist, a diagnosis of alcohol dependence 
raises security concerns.  Once the local DOE security office got the DOE psychiatrist’s 
evaluation, they were correct to send the case for administrative review.  However, after 
developing the record through the hearing process, I find the DOE psychiatrist’s interpretation of 
the facts is negatively skewed, and places too much emphasis on events that occurred many years 
ago.  I believe the DOE psychiatrist’s evaluation of this individual does not show good clinical 
judgment.  She failed to give appropriate weight to the positive factors for the individual, e.g., 
the time of the conduct, the age and maturity of the individual at the time of the conduct, and the 
individual’s subsequent reformation, which, in my view, are decisive in this case.  In her hearing 
testimony, the DOE psychiatrist ultimately retreated from many key findings in her report.  She 
admitted that her application of the DSM-IV diagnosis for alcohol dependence was shaky for two 
of the criteria.  At the end, she abandoned the finding of current alcohol abuse, and conceded that 
the individual does not currently drink alcohol habitually to excess.   
 
I agree with the individual’s psychiatrist, who rejected her counterpart’s evaluation of the 
individual as “very negative, if not at times hostile.”  By contrast, the individual’s psychiatrist 
approached the individual’s situation with common sense and sound clinical judgment.  On the 
basis of her wide experience as a clinician and practitioner, she emphasized the following facts: 
(1) the individual’s heavy drinking occurred half a lifetime ago when he was a young man, and 
(2) he reformed his drinking behavior at least ten years ago.  She also noted that the individual 
was never the kind of dysfunctional person who got into trouble from drinking.  For these 
reasons, I have concluded that the DOE psychiatrist’s opinion does not support a negative 
determination on the individual’s eligibility for access authorization. Finally, it is worth noting 
that this is the third case in six months where an OHA Hearing Officer has declined to accept the 
same DOE psychiatrist’s diagnosis of alcohol-related disease, and decided in favor of the 
individual.  See Personnel Security Hearing (Case No. VSO-0556), 28 DOE ¶ 82,899 (2003), 
http://www.oha.doe.gov/cases/security/vso0556.pdf; Personnel Security Hearing (Case  
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No. VSO-0565), 28 DOE ¶ 82,905 (2003), http://www.oha.doe.gov/cases/security/vso0565.pdf.   
 

Conclusion 
 
Based on the record in this proceeding, I find that the individual has resolved the security 
concerns under 10 CFR § 710.8(h), (j) and (l) that were specified in the Notification Letter.  For 
the reasons explained in this Decision, I find the individual has shown that granting him access 
authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest.  Accordingly, it is my decision that the individual should be 
granted access authorization.   
 
 
 
Thomas O. Mann 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  July 14, 2003 



1/ Access authorization is defined as “an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).  Such
authorization will be referred to variously in this Decision as access authorization or security clearance.

2/ On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending procedures for making
final determinations of eligibility for access authorization.  66 Fed. Reg. 47061 (September 11, 2001).  The revised
regulations were effective immediately upon publication, and govern the present Decision.

* The original of this document contains information which is subject to
withholding from disclosure under 5 U.S.C. 552.  Such material has been
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 26, 2002

Case Number: TSO-0011

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the individual”) to hold an
access authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A,
entitled "General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."  1/ A DOE Office suspended the individual’s access authorization pursuant to the provisions of Part 710.
2/  As discussed below, after carefully considering the record before me in light of the relevant regulations, I have
determined that the individual’s access authorization should not be restored.

I. Background

For several years, the individual has been employed by a DOE contractor in a position that requires him to maintain an
access authorization. In the early afternoon of June 7, 2002, the individual was arrested for “Aggravated Driving While
Intoxicated and Leaving the Scene of an Accident without Notifying the Owner of the Vehicle” (DWI arrest).  After the
individual reported his arrest to the DOE, the DOE promptly conducted a Personnel Security Interview (PSI) with the
individual to obtain information regarding the circumstances surrounding the DWI arrest and the extent of the individual’s
alcohol use. After the PSI, the DOE referred the individual to a board-certified psychiatrist (DOE consultant-
psychiatrist) for a mental evaluation. The DOE consultant-psychiatrist examined the individual, and memorialized his
findings in a report (Psychiatric Report or Exhibit 8).  In the Psychiatric Report, the DOE consultant-psychiatrist opined
that the individual is both alcohol dependent and a user of alcohol habitually to excess. The DOE consultant-psychiatrist
also found that the individual does not present evidence of adequate rehabilitation or reformation. 
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3/ Criterion H pertains to information that a person has “[a]n illness or mental condition of a nature which, in the
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment
or reliability.”  10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of
alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8 (j). Criterion F relates to information
that  a  person “[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel
Security Questionnaire, a Questionnaire for Sensitive National Security Positions, a personnel qualifications
statement, a personnel security interview, written or oral statements made in response to official inquiry on a
matter that is relevant to a determination regarding eligibility for DOE access authorization, or proceedings
conducted pursuant to § 710.20 through §710.30.”  10 C.F.R. § 710.8(f).  Criterion L concerns information that
a person has  “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to
the  b e s t interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation of any commitment
or promise upon which DOE previously relied to favorably resolve an issue of access authorization eligibility.”
10 C.F.R. § 710.8.(l).

Subsequently, the DOE initiated formal administrative review proceedings. First, however, the DOE informed the
individual that his access authorization had been suspended pending the resolution of certain derogatory information that
created substantial doubt regarding his continued eligibility to hold a security clearance.  In a Notification Letter that it
sent to the individual, the DOE described this derogatory information and explained how that information fell within the
purview of four potentially disqualifying criteria.  The relevant criteria are set forth in the security regulations at 10 C.F.R.
§ 710.8, subsections h, j, f and l (Criterion H, J, F and L respectively).  3/ 

To support its Criteria H and J concerns, the DOE cites the following: 

C In April 2002, the individual began taking Serax, a prescription medication designed to prevent the
jitters associated with alcohol withdrawal.

C The individual admitted during the PSI that prior to his DWI arrest, he had consumed approximately
one to one and a half inches of straight vodka from a breakfast mug in a thirty second period.

C A Breath Alcohol Test (BAC) test administered to the individual shortly after his arrest on June 7, 2002
showed a significantly elevated blood alcohol level of .23 with a confirmatory test of .21.  The legal limit
in the State which the arrest occurred is .08. 

C A psychiatrist opined that given the individual’s height and weight, the individual would have had to
consume eight or nine shots of vodka to register a .23 or .21 BAC.

C After his June 7, 2002 DWI arrest, the individual began taking the prescription drug Antabuse to
prevent him from consuming alcohol. Even though Antabuse causes nausea and vomiting if taken with
alcohol, the individual claims he was able to consume some alcohol while taking the Antabuse.
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C The individual admitted during the psychiatric interview that (1) he has been drinking half  a quart of hard
liquor daily for years; (2) his wife has poured out all the hard liquor at home; (3) he has 100 bottles of
wine at his house; (4) he has a bottle of vodka hidden in the house; and (5) he was still drinking at the
time of the psychiatric evaluation, noting that 10 days prior to the examination he had consumed an
ounce of vodka in the middle of the night. 

C Medical records show that (1) the individual had a history of alcohol abuse,  alcohol withdrawal and
alcoholic hepatitis; and (2) the individual’s physician had discussed alcoholic liver disease and alcoholic
cirrhosis with the individual.

C The individual’s wife and children complained of his excessive drinking.

C A psychiatrist opined that the individual (1) meets the criteria for Substance Dependence, Alcohol with
Physiological Dependence, Active as those terms are defined in the Diagnostic and Statistical Manual
of Mental Disorders published by the American Psychiatric Association, Fourth Edition, Text Revision
(DSM-IV-TR); (2) is a user of alcohol habitually to excess; and (3) suffers from an illness, Substance
Dependence, Alcohol, which causes, or may cause a significant defect in judgment or reliability.

To support Criterion F, the DOE cites statements made by the individual during the PSI which are inconsistent with
documentary evidence in the record.  For example, during the PSI in August 2002, the individual stated that he had been
sober since two weeks after his June 2002 DWI arrest. Yet medical records dated August 1, 2002 reflect that the
individual had been cutting down on his Antabuse dose and trying to sneak at least one drink each day.  In addition,
during the PSI the individual stated that no one outside his family ever told him that he had a problem with his alcohol
consumption yet medical records show that his physician thought he had a problem and recommended alcohol counseling
on several occasions. Finally, the individual admitted during the PSI to drinking three to four alcoholic beverages a night
and perhaps a Margarita on the weekends. The record, however, indicates that the individual has been drinking a half
quart of hard liquor daily for at least the last several months and perhaps years.

As for Criterion L, the DOE relies on the following information as the bases for its security concerns: (1) the individual’s
DWI arrest and subsequent BAC of .23 and .21; (2) the individual’s failure to  realize that he had hit another car with
his car after he had consumed a significant amount of vodka in the middle of the day; and (3) the individual’s belief that
he was not intoxicated at the time of the DWI arrest despite the determination by police that a field sobriety test needed
to be terminated prematurely because the individual could not perform the test safely in view of his condition.
 
On November 26, 2002, the Office of Hearings and Appeals (OHA) received the individual’s request for an
administrative review hearing in this matter and the OHA Director appointed me as the Hearing Officer in this case.
Subsequently, I convened a hearing in this case within the regulatory time frame specified by the Part 710 regulations.
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At the hearing, five witnesses testified. The DOE called the DOE consultant-psychiatrist and a personnel security
supervisor. The individual presented his own testimony and that of  his wife and his manager. The DOE submitted 15
exhibits into the record; the individual tendered two. After the hearing, I allowed the parties to submit their closing
statements in writing. The individual tendered his post-hearing closing statement on March 3, 2003. The DOE Counsel
waived her right to file a closing statement. On March 31, 2003, I received the hearing transcript (Tr.) at which time I
closed the record in the case.

II. Regulatory Standard

A. The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the government has the burden
of proving the defendant guilty beyond a reasonable doubt.  Rather, the standard in this proceeding places the burden
of persuasion on the individual because it is designed to protect national security interests. The regulatory standard
implies that there is a presumption against granting or restoring a security clearance.  See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for granting of security clearances
indicates “that security determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance). 

An administrative review hearing is conducted “for the purpose of affording the individual an opportunity of supporting
his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of
derogatory information raising security concerns, the individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization “will not endanger the common defense and security and will
be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an access authorization.  The regulations at Part 710 are
drafted so as to permit the introduction of a very broad range of evidence at personnel security hearings.  Even
appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h). Thus, by regulation and through our own case
law, an individual is afforded the utmost latitude in the presentation of evidence to mitigate security concerns.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a Decision that reflects
my  comprehensive, common-sense judgment, made after consideration of all the relevant information, favorable and
unfavorable, as to whether the granting or continuation of  a person’s access authorization will not endanger the common
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the
regulations to resolve any doubt as to an individual’s access authorization eligibility in favor of the national security. Id.
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4/ There is conflicting information in the record regarding the individual’s alcohol consumption pattern in the
months preceding his DWI arrest.  At the hearing, the individual testified that in April 2002 he was drinking
one-half pint or more of vodka each night. Tr. at 86.  Medical notes dated April 30, 2002, however, reflect that
the individual had been drinking one-half quart of hard liquor daily for several months. Ex. 5  at 9.

5/ The individual’s SGOT was 778. The normal range for SGOT is reported  as 3 to 70. Id. His SGPT was 614 with
a normal range reported as 3 to 70. Id.

6/ There is discrepancy in the record about the quantity of vodka that the individual purchased on the date in
question.  During the PSI, the individual stated that he capped the fifth of vodka after drinking some of it and
placed the bottle in the trunk of his car.  Ex 13 at 14. However, in the police report relating to the incident, the
officer writes that she took an inventory of the contents of the individual’s car after his arrest.  Among the items
found in the trunk of the car was an “open half gallon of vodka.” Ex. 11 at 8, 11.

III. Findings of Fact 

The individual began consuming alcohol to excess sometime in 1996. Tr. at 17. According to the individual’s wife, her
husband drank at home, alone, and late in the evening. Tr. at 17-18.

By 2002, the individual was drinking one half pint or more of hard liquor everyday. Ex. 7  at 9.  4/  In April 2002, the
individual’s alcohol consumption had so negatively impacted his health that he spent one week bedridden at home. Tr. at
99, Ex. 13 at 74.  This health crisis prompted the individual to consult his family physician.  Ex. 7 at 9. At the instruction
of his physician, the individual began taking the prescription Serax, a medication frequently used to help minimize alcohol
withdrawal symptoms. Id., Ex. 8 at 14, n. 15. In late April 2002, the individual’s physician diagnosed him as suffering
from alcoholism and alcohol withdrawal, and urged him to seek alcohol counseling. Ex. 7 at 9, Ex. 8 at 14, n. 15. 

In early May 2002, liver enzyme tests administered to the individual revealed substantially elevated SGOT (Serum
Glutamic Oxaloacetic Transaminase) and SGPT (Serum Glutamic Pyruvic Transminase) levels. Ex. 7 at 8, 29.  5/
Medical notes dated May 3, 2002 indicate that the individual reportedly had stopped drinking entirely as of that date.
Id. The record indicates, however, that the individual resumed drinking the following week. Id. at 7. At this time, an
ultrasound performed on the individual revealed fatty liver disease prompting the individual’s physician to increase the
individual’s Serax dosage and urge the individual to stop drinking. Id. The individual did stop drinking for a short period
and his liver function tests improved markedly. Id. at 6.  At this time, his physician urged him once again to seek
counseling as he had not done so as of the end of May 2002.  Id.

The incident that thrust the individual’s excessive alcohol consumption into the public arena occurred on June 7, 2002.
Around 10:45 a.m. that day, the individual left work and drove to a liquor store where he purchased at least a fifth of
vodka. Ex. 13 at 14-15.  6/ While still in the liquor store parking lot, the individual poured “maybe one and one-half
inches” of vodka into a cup and drank it. Id. at 18. The individual then drove to a credit union parking lot where he hit
an unoccupied car with his vehicle. Ex. 118, 13, 17, 19.  Unaware that he had been involved in an accident, the
individual entered the credit union to transact business. Ex. 21. When the owner of the struck vehicle 
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7/ The individual admitted to drinking four or five times in June and July 2002 while on Antabuse, and at least

once in August 2002 while on the medication. Ex. 8 at 19, Tr. at 27.

8/ The factors enumerated in 10 C.F.R. § 710.7 (c) include the following: the nature, extent, and seriousness of the
conduct; the circumstances surrounding his conduct, to include knowledgeable participation; the frequency
and recency of his conduct; the age and maturity at the time of the conduct; the voluntariness of his
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral changes;
the motivation for his conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors.

returned to his car, a witness to the accident informed the owner of what he had observed.  Id.  The owner of the car
struck by the individual’s vehicle called police. Ex. 11 at 13.

The officers who responded to the call documented their observations of the individual when they arrived on the scene.
They noticed “an odor of alcoholic beverage emitting from his person, his eyes were red and he was visibly shaking.”
Id. at 17. Even though the individual consented to a field sobriety test, the officers concluded that they should terminate
the test prematurely finding that it was unsafe to administer those tests in view of the individual’s condition at the time.
Id. Immediately thereafter, the officers advised the individual that he was being detained for suspicion of driving under
the influence of intoxicating liquor and or drugs and transported him to the police station. Id. Once at the police station,
the police administered an intoxylizer test to the individual.  When the  BAC levels registered .23 and .21 respectively,
the police placed the individual under arrest for DWI.

One week after the DWI arrest, the individual began taking Antabuse under the supervision of his physician. Ex. 7 at
5. At the same time, the individual’s physician urged him again to see an alcohol counselor. Id. Even though Antabuse
causes nausea and vomiting when taken with alcohol, the individual admitted at the hearing and during the psychiatric
examination to consuming alcohol several times while taking the drug.   7/ 

IV. Analysis and Findings

I have thoroughly considered the record of this proceeding, including the submissions tendered in this case and the
testimony of the witnesses presented at the hearing.  In resolving the question of the individual’s eligibility for access
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).  8/  After due
deliberation, I have determined that the individual’s access authorization should not be restored at this time.  I cannot
find that such restoration would not endanger the common defense and security and would be clearly consistent with
the national interest.  10 C.F.R. § 710.27(a).  The specific findings I make in support of this decision are discussed
below.
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1. The Derogatory Information at Issue and Associated Security Concerns

A. Criterion H

To justify Criterion H as one of the bases for suspending the individual’s security clearance, the DOE relied on the
opinion of a board-certified psychiatrist who determined that the individual is a user of alcohol habitually to excess and
alcohol dependent. I find that the DOE-consultant psychiatrist clearly articulated in his Psychiatric Report and
convincingly testified at the hearing that the individual meets the definition of Substance Dependence, Alcohol with
Physiological Dependence, Active as those terms are defined in the DSM-IV-TR.  Further, I determine that the DOE
consultant-psychiatrist provided compelling reasons why he found that the individual’s mental illness causes or may cause
a significant defect in his judgment and reliability. A mental condition such as Alcohol Dependence is a serious security
concern because it raises questions about a person’s judgment, reliability and stability. See Appendix B to Subpart A
of 10 C.F.R. Part 710. 

B. Criterion J

As for Criterion J, I find that the DOE had ample bases for relying on this criterion to suspend the individual’s clearance.
The record indicates that the individual’s excessive consumption of alcohol began sometime in 1996.  For several months
preceding his DWI accident, the individual consumed as much as a quart of hard liquor every day.  Medical
documentation shows that the individual’s alcohol consumption had a deleterious effect on his health. Test results from
May 2002 indicate that two of the individual’s liver enzymes were elevated almost ten times the normal values.  An
ultrasound of the individual’s liver in May 2002 revealed fatty liver disease.  According to the DOE consultant-
psychiatrist, this alcoholic fatty liver is a precursor to cirrhosis of the liver, a potentially fatal condition. Ex. 8 at 17, n.
28.  The individual’s medical records also reveal that the individual was taking a prescription medication prior to his DWI
arrest to ease alcohol withdrawal symptoms. According to those medical records, the individual’s physician prescribed
the medication because the individual had been bedridden for a week due to excessive alcohol consumption.

By June 2002, the individual was unable to control his drinking even while on medication. On June 7, 2002 at mid-day,
the individual consumed a significant quantity of vodka that rendered him intoxicated at a level three times the legal limit.
He was so mentally impaired due to his inebriated state on the date in question that he hit another car with his vehicle
without realizing it.  It was also due to the degree of his mental impairment that the police prematurely terminated the field
sobriety test on the ground that it was unsafe to continue. The record further shows that the individual continued to
consume alcohol after his DWI arrest, even while taking Antabuse, a prescription drug designed to cause severe illness
if alcohol is consumed with it. The record also shows that the individual’s drinking habit negatively impacted his family
life. In addition, the evidence shows that the individual’s wife and children complained about the individual’s drinking
even going so far as to dispose of all the alcohol they could find in the house. Finally, the psychiatric diagnosis that the
individual suffers from alcohol dependence and consumes alcohol habitually to excess also lends support to the DOE’s
reliance on Criterion J in this case. 
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As the personnel security specialist testified at the hearing, excessive consumption of alcohol is a security concern
because the behavior can lead to the exercise of questionable judgment, unreliability, failure to control impulses, and
increases the risk that classified information will be unwittingly divulged. Tr. at 50-51. My review of the factual
underpinnings for Criterion J convinces me that the legitimate security concerns articulated by the personnel security
specialist in this case exists with regard to the individual’s alcohol consumption.

C. Criterion F

Information provided by the individual during a PSI which is inconsistent with other information in the record forms the
basis for the DOE’s reliance on Criterion F in this proceeding. All the conflicting information relates to the individual’s
use of alcohol.  Specifically, the conflicting information concerns whether and when the individual stopped drinking, how
much alcohol the individual routinely consumed, and whether persons other than family members complained about his
excessive alcohol use. At the hearing, the individual provided no explanation for his inconsistent statements that would
allow me to find that they were made in error or not otherwise deliberate in nature. Since information about the
individual’s alcohol usage was material and relevant to the issues under scrutiny by the personnel security specialist, I
find that the information was “significant” for purposes of 10 C.F.R. § 710.8 (f).  In the end, I find that the individual tried
to conceal potentially damaging information about his alcohol consumption by deliberately misrepresenting significant
information during the PSI. The individual’s lack of candor during the PSI is a serious security concern because the
behavior raises questions about whether the individual can be trusted in the future to comply with rules and regulations
and safeguard classified information. Accordingly, I find that the DOE properly relied on Criterion F as a basis for
suspending the individual’s security clearance.

D. Criterion L    

The DWI arrest and the totality of the circumstances leading up to the individual’s arrest justify the DOE’s  reliance on
Criterion L as one of the bases for suspending the individual’s security clearance. It is clear from the record why the
DOE would question the individual’s judgment and reliability from a security context.  The individual consumed alcohol
to excess in the middle of the day. He operated a motor vehicle while so mentally impaired that he did not realize that
he had been involved in an accident. He chose to consume one to one and one-half inches of vodka in the middle of the
day which resulted in his DWI arrest. He erroneously perceived that he was not intoxicated at the time he was detained
by the police despite a determination by the police that a field sobriety test could not be continued safely in view of the
individual’s condition. Finally, the individual’s BAC tests yielded positive results for alcohol at levels almost three times
the limit established by State law. 

2. Mitigating Evidence

All four of the criteria at issue are inextricably intertwined, and stem from the individual’s excessive alcohol use.  The
pivotal issue in this case is whether the individual is rehabilitated or reformed from his alcohol dependence and habitual
use of alcohol to excess.   
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9/ In contrast, those with Type II Alcoholism develop the disease at an early age. Id.

a. Rehabilitation and Reformation

The DOE consultant-psychiatrist opined that there are several avenues the individual might choose to pursue that could
result in his rehabilitation or reformation from his alcohol dependence and his habitual, excessive use of alcohol. See Ex.8
at 27-28; Tr. at 65-72. Specifically, to demonstrate adequate evidence of rehabilitation, the individual could either: (1)
produce documented evidence that he has attended 100 hours of Alcoholics Anonymous (AA) with a sponsor one time
per week for a minimum of one year and be completely abstinent from alcohol and all non-prescribed controlled
substances for minimum of one year following the completion of the program (two years of sobriety); or (2) satisfactorily
complete a minimum of 50 hours of a professionally led, substance abuse treatment program, for a minimum of 6 months,
including “aftercare” and be completely abstinent from alcohol and all non-prescribed controlled substances for a
minimum of one and one-half years following the completion of this program (two years sobriety).  To demonstrate
adequate evidence of reformation, the DOE consultant-psychiatrist posits two alternatives: (1) if the individual completes
one of the two rehabilitation programs set forth above, then two years of absolute sobriety would be necessary to show
adequate evidence of reformation; or (2) if the individual chooses not to participate in either of the two rehabilitation
programs set forth above, three years of sobriety would be necessary to show adequate evidence of reformation.

At the hearing, the individual testified that he stopped drinking in September 2002. Tr. at 11, 79.   He also testified that
he is currently in an intensive outpatient treatment program and has started attending AA. Id. at 78. He provided a letter
from his Behavioral Health Therapist to document fully the nature of the program that he attends.  See Ex. B. The letter
reflects that the individual entered the outpatient treatment program on January 20, 2003.  According to the letter, the
individual attends the program three nights a week from 6:00 p.m. to 9:15 p.m. and is expected to do so for six weeks.
In addition, the program expects the individual to attend three weekly 12-step meetings and secure a sponsor prior to
discharge. After he completes the six week program, the individual will then enter an Aftercare Program which requires
him to attend a one and one-half hour session once a week for thirty weeks. In the letter, the Behavioral Health Therapist
states that the individual “appears motivated to complete all phases of treatment.  He has been attending AA meetings
and is actively looking for a sponsor.  He has been willing to discuss how his drinking has affected his life, family, and
his career.” Id.

At the hearing, the individual elicited testimonial evidence that I considered in his favor. First, the individual’s wife
convinced me at the hearing that she will not only be supportive of the individual’s efforts at sobriety, but will be
instrumental in helping him eventually achieve sobriety. The fact that the individual’s wife is attending one or two evenings
of therapy in connection with her husband’s intensive outpatient treatment program is a testament to her commitment
to her husband. The solid support network that the individual’s wife will provide to her husband during his recovery
phase is very important.  Second, the DOE consultant-psychiatrist testified that the individual has Type I alcoholism, i.e.,
the disease is marked by a late age onset. Tr. t 68.  9/.  According to the DOE consultant-psychiatrist, those with Type
I alcoholism have a better prognosis for recovery than those 
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10/ While the DOE consultant-psychiatrist conceded at the hearing that persons with Type I alcoholism fare better
than those with Type II alcoholism, he nonetheless reiterated that the individual needs two years of sobriety
to achieve rehabilitation or reformation in view of the severity of his alcoholism.

with Type II alcoholism Id.   10/ Third, I considered that one week prior to the hearing the individual’s brother-in-law
died.  The fact that the stress associated with that death apparently did not affect the individual’s sobriety demonstrates
to me that the individual has begun to internalize the alcohol treatment that he is receiving and has the willpower to remain
abstinent. 

Despite these positive factors, however, it is simply too soon for me to find that the individual is either rehabilitated or
reformed from his alcohol dependence and habitual use of alcohol to excess. It is clear from the record that the individual
is only in the early stages of his rehabilitation and reformation efforts.  As of the date of the hearing, the individual had
been sober for only five months and had been in treatment for only three weeks. Moreover, as of the hearing date, the
individual had not decided which AA location he would attend regularly and had not chosen an AA sponsor.  Further,
the letter submitted by the individual to document his treatment progress confirms that the individual has only just
embarked on his road to recovery. In the end, it is my common sense determination that not enough time has elapsed
for me to find that the individual is rehabilitated or reformed from his alcohol dependence and his habitual, excessive
consumption of alcohol. 

Similarly, I find that the individual cannot be considered rehabilitated or reformed from his lying under Criterion F until
he is rehabilitated or reformed from his alcohol dependence and habitual use of alcohol to excess.Until he resolves his
alcohol-related illness and excessive, habitual use of alcohol, I remain uncertain what other liberties he might take with
the truth in the future.

As for the DWI arrest, the elevated BAC levels, and the other matters that form the bases of the Criterion L concerns,
I also find that until the individual is rehabilitated or reformed from his alcohol dependence and other alcohol-related
problems, it is likely that incidents such as those that triggered the Criterion L concern will recur in the future  

 b. Job Performance

The individual’s manager testified that he has supervised the individual for one year.  Tr. at 41. According to the
manager, the individual has produced only the highest quality work during that period. The manager also reviewed the
individual’s personnel records for the period before he became the individual’s manager and spoke to others who
previously supervised the individual to ascertain whether there had been any work-related problems with the individual.
The manager found  “nothing but praise” for the individual. Id. The manager further opined that the individual is not a
risk to national security but the “loss of his services would negatively impact national security.” Id. at 42.

In addition, the manager testified that he never had reason to suspect that the individual had a problem with alcohol.
Id. at 48.  The manager disclosed at the hearing that a close family member had undergone intensive alcohol treatment.
As part of the treatment, the manager testified that he underwent intensive training on how to live with an alcoholic, how
to recognize the symptoms of 
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the disease, and understand that alcoholism is a progressive disease.  He testified further that he stopped consuming
alcohol himself after that experience as he recognized in himself some danger signs. Id. at 40.

Based on this testimony, it appears that the individual’s alcohol consumption has not, to date, affected his ability to
perform his job responsibilities. What is remarkable given the facts of this case is that the individual was able to function
so well at a professional level while consuming substantial quantities of alcohol at home in the evenings.

As other Hearing Officers have previously stated,  sobriety and reliability on the job do not overcome the security
concerns. Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996). Excessive consumption of
alcohol off the job raises security concerns because of the possibility that a clearance holder may say or do something
under the influence of alcohol that compromises national security. See Personnel Security Hearing, (Case No.VSO-
0106), 26 DOE ¶ 82,767, aff’d, Personnel Security Review, 26 DOE ¶ 83,009 (1997) (affirmed by OSA, 1997), and
cases cited therein. The fact that this has apparently not occurred in the past is no guarantee that it will not occur in the
future. For this reason, I cannot find that the individual’s work record alone resolves the alcohol-related concerns
advanced by the DOE.

As for the manager’s opinion that the loss of the individual’s services will negatively impact national security, I am not
able to consider his viewpoint in rendering my decision regarding the individual’s access authorization. The Part 710
regulations state, in relevant part, that “[p]ossible impact of the loss of the individual’s access authorization upon the
DOE program shall not be considered by the Hearing Officer.”  10 C.F.R. § 710.27(b).

 c. Other Factors 

The record demonstrates conclusively that the individual began habitually using  alcohol to excess more than six year
ago.  Testimony of the DOE consultant-psychiatrist indicates that the individual was getting legally intoxicated every night
that he was drinking. The individual’s health suffered as the result of his alcohol consumption yet he continually refused
to heed the advice of his physician to seek alcohol counseling. Alcohol caused the individual’s liver enzymes to elevate
ten times the normal limit and his liver to become diseased.  Yet, the individual continued to drink despite these serious
medical consequences.  The individual also continued to consume alcohol even while taking prescription medications
designed, in one instance, to ease alcohol withdrawal symptoms and, in the second instance, to induce vomiting and
nausea if taken with alcohol. Not even getting arrested for DWI and failing to realize that he had been involved in an
automobile accident while intoxicated caused the individual to stop drinking. All these factors enumerated above lead
me to conclude that the individual’s habitual excessive consumption of alcohol is pervasive, extensive and serious for
purposes of 10 C.F.R. § 710.7(c).  

With regard to the individual’s misrepresentations, I considered that they occurred fairly recently.  As previously noted
in Section IV.1.C., I determined that the falsifications were significant because they pertained to relevant and material
information under scrutiny by the DOE.  While it is possible that the individual lied because he was in denial about the
extent of his alcohol problem, I cannot 
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consider self-denial as a mitigating factor in this case.  Only rehabilitation or reformation from his alcohol-related issues
can address any self-denial that might have caused the individual to lie deliberately to the DOE.

V.  Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8 (j), (h), (f) and (l) in suspending
the individual’s access authorization. After considering all the relevant information, favorable and unfavorable, in a
comprehensive and common-sense manner, I find that the individual has failed to mitigate the security concerns
associated with his alcohol dependence, his habitual use of alcohol to excess, his falsifications, his alcohol-related arrest,
and the circumstances surrounding that arrest. Therefore, I conclude that the individual has not yet demonstrated that
restoring his access authorization would not endanger the common defense and would be clearly consistent with the
national interest.  Accordingly, I find that the individual’s access authorization should not be restored. The individual may
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Ann S. Augustyn
Hearing Officer
Office of Hearings and Appeals

Date: April 23, 2003
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This Opinion concerns the eligibility of XXXX XXXX(hereinafter referred to as "the Individual") to maintain a
level “Q” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  The local
Department of Energy Office (the DOE Office) suspended the Individual's access authorization under the
provisions of Part 710.  This Opinion considers whether, on the basis of the evidence and testimony in this
proceeding, the Individual's access authorization should be restored.  For the reasons stated below, the
Individual's access authorization should not be restored at the present time.

I. BACKGROUND 

On February 2, 2001, the Individual was arrested for Aggravated Driving Under the Influence of Intoxicating
Liquor.  It was the Individual’s third arrest in which alcohol was involved.  The Individual’s three arrests raised
a significant security concern.  A Personnel Security Interview (PSI) of the Individual was conducted on October
25, 2001.  This PSI failed to resolve the security concerns raised by the Individual’s three alcohol related arrests.
Accordingly, the DOE Office referred the Individual to a board-certified psychiatrist (the DOE Psychiatrist) for
further evaluation.  After reviewing the information provided to him by the DOE Office and conducting a forensic
psychiatric evaluation of the Individual, the DOE Psychiatrist diagnosed the Individual with “alcohol abuse.”  The
DOE Psychiatrist further opined that the Individual was neither reformed nor rehabilitated.  
    
Because the Individual was unable to resolve the security concerns resulting from his alcohol related arrests, an
administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The DOE Office then issued a letter
notifying the Individual that it possessed information which raised a substantial doubt concerning his eligibility for
access authorization (the Notification Letter). 

The Notification Letter specifies one area of derogatory information described in 10 C.F.R. § 710.8.  Specifically,
the Notification Letter alleges that the Individual has "been, or is, a user of alcohol habitually to excess, or has
been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse.”  10 



- 2 -

1/ The Individual repeatedly indicated that he thought the DOE Psychiatrist’s opinion was
“outdated.”  Tr. at 8, 26.  I understood this to mean that the Individual accepts the diagnosis
but believes that he is now reformed or rehabilitated since he has not used alcohol for the past
11 months.     

C.F.R. § 710.8(j).  The Individual filed a request for a hearing in which he made a general denial of the allegations
contained in the Notification Letter. This request was forwarded to the Office of Hearings and Appeals (OHA)
and I was appointed as Hearing Officer.

At the hearing, the DOE Office presented three witnesses: the DOE Psychiatrist, the Individual and a
representative of the Individual’s employer. The Individual presented one witness: his supervisor, who sometimes
socializes with the Individual. The Individual also testified on his own behalf.  See Transcript of Hearing, Case No.
TSO-0012 (hereinafter cited as “Tr.”). 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). The regulations state
that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with the
national interest.” 10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this opinion:  the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and maturity at the
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of rehabilitation
or reformation and other pertinent behavioral changes; the motivation for the conduct, the potential for pressure,
coercion, exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.  See 10 C.F.R. §§ 710.7(c),  710.27(a). The discussion below reflects my application of these factors
to the testimony and exhibits presented by both sides in this case.

III.  FINDINGS OF LAW AND FACT

The Individual has a history of at least three alcohol related arrests.  His first formal attempt to address his alcohol
problem occurred when he entered a court-ordered outpatient treatment program after a drunk driving conviction
in 1998.  On February 2, 2001, the Individual was, for the third time, arrested for drunk driving.  The Individual
was subsequently evaluated by the DOE Psychiatrist who concluded that the Individual’s consumption of alcohol
constitutes  “Alcohol Abuse” as defined in the American Psychiatric Association’s Diagnostic and Statistical
Manual, Fourth Edition (DSM-IV).  The Individual now agrees with the DOE Psychiatrist’s diagnosis of alcohol
abuse.  Tr. at 8, 12, 26.   1/  Accordingly, the DOE Office has appropriately invoked Criterion J.  The only
question before me therefore is whether the Individual has mitigated the security concerns raised by his alcohol
abuse. 
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2/ The testimony of the Individual’s employer representative and the Individual’s supervisor
indicated that the Individual is an excellent employee, an honest person and a good father.

The Individual testified that he last consumed alcohol in May of 2002.  Tr. at 10.  Accordingly, the Individual has,
by his own account, abstained from alcohol for approximately 11 months.   The Individual has begun attending
Alcoholics Anonymous (AA) meetings and has obtained an AA sponsor.  Tr. at 11.  Moreover, the Individual
has received counseling services from his employer’s employee assistance program (EAP).  Tr. at 11, 16.   2/
Each of these actions are constructive and important steps towards rehabilitation and reformation.  However, the
Individual has still not resolved the security concerns raised by his abuse of alcohol.      

As an initial matter, I note that the DOE Psychiatrist opined that the Individual, in order to rehabilitate or reform
himself, needed to receive outpatient treatment of moderate intensity and abstain from alcohol use for a period
of at least one year.  DOE Psychiatrist’s Report at 9.  At the time of the hearing, the Individual had abstained from
using alcohol for a period of 11 months.  Tr. at 4.  In addition, the Individual has been attending AA meetings and
receiving counseling for his alcohol abuse.  Accordingly, the Individual has nominally met the treatment
recommendations set forth by the DOE Psychiatrist in his report.      

In considering whether the Individual is rehabilitated or reformed I have taken several factors into account.
Specifically, I have noted that (1) the Individual has apparently limited his involvement in his counseling and
treatment programs, (2) the EAP Counselor does not wholeheartedly endorse the Individual’s contention that he
is rehabilitated or reformed, (3) the DOE Psychiatrist is not convinced that the Individual is rehabilitated or
reformed, and (4) the Individual indicated that he would submit additional liver function tests, but failed to do so.

I am concerned about the Individual’s apparently half-hearted AA participation.  While the Individual apparently
attends some AA meetings and has obtained a sponsor, his attendance of meetings is sporadic.  Moreover, he
has not yet begun working the 12 steps.  Tr. at 14-15.  I am even more concerned about the Individual’s
apparently half-hearted approach to his Employee Assistance Counseling.  The Individual has submitted a letter,
dated March 26, 2003, written by his Employer Assistance Counselor (the Counselor).  In this letter, the
Counselor states in pertinent part,  

[The Individual] started well but then backed off.  Since 7/2/02 we have had 9 sessions.  He has
attended some AA meetings but it has been sporadic.  I do believe that he has been successful
in abstaining from alcohol since I informed him he could not drink, even have a sip of alcohol if
he wanted security clearance eligibility.  

* * *    

His long range goal is to remain alcohol free.  He is acutely aware of the danger it has created for
his family and for himself. He has been able to articulate the quality of life improvements not
drinking has made and continues to remain confident in his ability to remain sober.
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3/ The DOE Psychiatrist testified that an individual would have to drink more than 20 drinks a
week to elevate his liver enzymes.  Tr. at 42. 

March 26, 2003 Letter from Counselor to Whom It May Concern.  This letter is, at best, a lukewarm
endorsement of the Individual’s progress towards rehabilitation and reformation.

At the Hearing, the DOE Psychiatrist heard the testimony of the Individual.  After hearing the Individual’s
examination, the DOE Psychiatrist testified that he was still not convinced that the Individual was sufficiently
reformed and rehabilitated.  Tr. at 44.  The DOE Psychiatrist noted that the Individual had “backed-off” in his
intensity of treatment after just two months.  Tr. at 36. The DOE Psychiatrist further noted that the Individual’s
current level of intensity of treatment is inadequate.  Id.  The DOE Psychiatrist was also concerned that the
Individual was less than fully engaged  in his AA program.  Id.   The DOE Psychiatrist testified that the Individual
does not fully understand the danger posed to him by alcohol.  To this end, the DOE Psychiatrist testified

The feel I have for it, though, is it kind of to me implies a failure to appreciate the danger alcohol
poses to him, that his ability to control the drinking may be less than he thinks. His confidence that
he’ll be able to not drink excessively is a little too much, I think given the reality of the danger .
. . he may not have enough respect for the danger that alcohol could be for him in his life, given
the disasters that have hit him in the past from alcohol.  

Tr. at 38.  The DOE Psychiatrist further testified that the Individual has failed to convince him that he has a
personal conviction that he must stop consuming alcohol.  Tr. at 43.  Moreover, the DOE Psychiatrist opined that
the Individual only had a 50 percent chance of abstaining from alcohol use for the next year.  The DOE
Psychiatrist was also concerned that the Individual is not fully committed to sobriety.  Tr. at 55.  Specifically, the
DOE Psychiatrist expressed concern that the Individual’s motivation to abstain from alcohol was external, rather
than internal.  Id. Taking these factors into account, the DOE Psychiatrist testified that the Individual had not yet
convinced him that there is adequate evidence of rehabilitation or reformation.  Tr. at 44.  I find the DOE
Psychiatrist’s testimony to be well reasoned and highly persuasive. 

In his report, the DOE Psychiatrist also expressed concerns about the results of a liver enzyme test he had
ordered for the Individual in late May 2002.  This enzyme test had shown that the Individual had a mildly elevated
ALT level.  The DOE Psychiatrist believed the Individual’s ALT level could have been elevated by alcohol
consumption.   3/ At the Hearing and in his report, the DOE Psychiatrist testified that heavy alcohol consumption
was the most likely cause of this elevated ALT level, but noted that a number of other factors could have elevated
the ALT level.  Tr. at 47-48.  The Individual indicated that he had recently undergone a liver enzyme test and
planned to submit the results to me when they became available to him. Tr. at 24-25, 39-40, 83-84.  The
Individual agreed to submit those results to me within three weeks.  I never received the results of the Individual’s
most recent liver enzyme tests or an explanation of why the Individual did not submit the results to me.  This failure
to provide me with the latest liver enzyme test results does not reflect favorably upon the Individual.
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After considering these factors, I am not convinced that the Individual has demonstrated that he truly understands
the dangers posed to him by alcohol.  Nor has the Individual demonstrated the commitment to his sobriety
necessary for him to convince me that he is reformed and rehabilitated.  Therefore, the Individual has not mitigated
the security concerns raised by his alcohol abuse.
            
IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not shown that his access authorization should
be restored at this time, since the Individual has not resolved the security concerns raised under Criterion J.  The
Individual has not demonstrated that granting his security clearance would not endanger the common defense and
would be clearly consistent with the national interest.  Therefore, it is my opinion that the Individual's access
authorization should not be restored at this time. The Individual may seek review of this Decision by an Appeal
Panel under the procedures set forth at 10 C.F.R. § 710.28.

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: May 23, 2003



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to in this Opinion as access authorization or a security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

August 4, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Case Name:                            Personnel Security Hearing

Date of Filing:                                  December 12, 2002   

Case Number:                       TSO-0013

This Opinion concerns the eligibility of XXXXXXXX (hereinafter referred to as "the individual") for an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."1/

I.  Background

The individual is employed by a Department of Energy (DOE) contractor in a job that requires a security
clearance. In the Spring of 2001, the local DOE security office received derogatory information about the
individual. An investigation ensued, and the individual was interviewed by a DOE Personnel Security Specialist.
After this Personnel Security Interview (PSI), the individual was referred to a local psychiatrist (hereinafter
referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. Upon reviewing the results of this
investigation, the Manager of the local DOE Office determined that the doubts about the individual’s eligibility
for a clearance had not been resolved, and suspended the individual’s access authorization. The Manager
informed the individual of this determination in a letter which set forth in detail the DOE’s security concerns
and the reasons for those concerns. I  will hereinafter refer to this letter as the Notification Letter. The
Notification Letter also informed the individual that he was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding his eligibility for a security clearance.

The individual requested a hearing on this matter.  The  Manager forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer.  The hearing was convened near
the individual’s job site. Ten witnesses testified at the hearing. The principal of a local high school and the 
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DOE psychiatrist testified for the DOE and the individual, three co-workers, a psychiatrist, and the individual’s
mother, father and sister testified for the individual.  

II.  Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession of
the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraph (l) of the criteria for eligibility for access to classified matter or special nuclear material
set forth at 10 C.F.R. § 710.8.  

Paragraph (l) refers to information showing that the individual has engaged “in any unusual conduct or is subject
to any circumstances which tend to show that [he] is not honest, reliable, or trustworthy; or which furnishes
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may
cause [him] to act contrary to the best interests of national security. Such conduct or circumstances include,
but are not limited to, criminal behavior . . . , or violation of any commitment or promise upon which DOE
previously relied to favorably resolve an issue of access authorization eligibility.” Under this paragraph, the
Letter refers to information indicating that the individual entered a high school in a nearby town where his then-
estranged wife was working and then reportedly “made threatening remarks to either [his wife] or someone
she was dating.” He “made remarks to the effect that [he] had been to Vietnam and Desert Storm and that
during [his] service there, [he] had killed people.” The letter also cited unspecified reports indicating that the
individual (i) had made comments that he might kill his ex-wife and himself; (ii) had to file for bankruptcy
because of his ex-wife; (iii) was upset because his ex-wife was seeing younger men; (iv) had been placed on
administrative leave by his part-time employer, a local sheriff’s office, because the sheriff was concerned that
there might be a confrontation between the individual and his ex-wife; (v) was “stalking” his ex-wife; and (vi),
was a compulsive liar. The Letter also cited allegations that witnesses to this behavior “had been threatened
to keep all of this quiet.” The Letter then referred to information provided by the individual during his PSI,
including statements that his ex-wife had taken his credit cards and accumulated approximately $47,000 worth
of debt without his knowledge, and that he “might have jokingly made threats against his ex-wife.” Finally, the
Letter cited the findings of the DOE psychiatrist that the individual suffers from pseudologica fantastica, or
pathological lying. He concluded that the individual “is not trustworthy and he showed poor judgement and
reliability in his meeting with me.”

III.  Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in these
proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and circumstances,
and make a “common-sense judgment . . . after consideration of all the relevant information.”  10 C.F.R.
§ 710.7(a). I must therefore consider all information, favorable or unfavorable, that has a bearing on the
question of whether restoring the individual’s security clearance would compromise national security concerns.
Specifically, the regulations compel me to consider the nature, extent, and seriousness of the individual’s
conduct; the circumstances surrounding his conduct; the 



- 3 -

frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes;  the likelihood
of continuation or recurrence of the conduct; and any other relevant and material factors.
10 C.F.R. § 710.7(c).    

A DOE Personnel Security Hearing is “for the purpose of affording the individual an opportunity of supporting
his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of
derogatory information raising security concerns, the individual must then produce evidence sufficient to
convince the DOE that restoring his access authorization “would not endanger the common defense and
security  and  would  be  clearly  consistent  with  the  national  interest.”  10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned above and of all the
evidence in the record in this proceeding, I find that the individual has failed to make this showing, and that his
security clearance should not be restored at this time.   

At the hearing, the individual attempted to show that he had recently undergone a particularly unpleasant and
contentious divorce, and that most of the allegations against him in the Notification Letter are false and  were
made by his ex-wife in an attempt to get him fired. He also took issue with the DOE psychiatrist’s diagnosis.

The individual testified that he married in 1990 and that his divorce became final in June of 2002. He
characterized the divorce as “terrible.” Hearing Transcript (Tr.) at 51. He then discussed the allegations set
forth in the Notification Letter. The individual acknowledged having visited the local high school, but denied
telling the principal that he had served in Vietnam or Desert Storm. He further stated that he never directly
threaten his ex-wife, nor did he ever threaten to kill himself. Tr. at 53. Regarding his employment status with
the local sheriff’s office, he testified that he had been terminated as an auxiliary deputy without being officially
informed as to the reason for the move. However, he said that “a few of [his] deputy friends” informed him
that the reason was that his ex-wife was calling the sheriff “between 15 and 16 times a day.” Tr. at 54. His ex-
wife would call in domestic violence complaints against him without just cause, the individual stated, and added
that he had never been arrested for, or charged with, domestic violence. Tr. at 55. 

The individual’s psychiatrist then testified. He stated that, after interviewing the individual and reviewing the
transcript of the PSI and other documents from the individual’s personnel security file, he concluded that the
individual suffered from an “Adjustment Disorder.” According to the Diagnostic and Statistical Manual of
Mental Disorders, Volume IV, Text Revision (DSM-IV), he testified, this Disorder is characterized by “the
development of emotional or behavioral symptoms in response to an identifiable stressor or stressors.” Tr. at
83. The second criterion, he continued, is that “the symptoms or behaviors are significant as evidenced by
either marked distress that is in excess of what would be expected, or significant impairment in social or
occupational functioning.” Id.  He further stated that it is a “temporary condition,” Tr. at 81, and that the
stressor that led to this disorder was “the combination of marital discord and discovery of potential 
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2/ The DOE psychiatrist, did not, however, agree with the individual’s psychiatrist’s diagnosis of an
adjustment disorder, stating that this is caused by “stress in excess of what one would expect in a
situation. I haven’t seen anything distressful in excess. We have heard testimony after testimony that
his [job] performance was fine. There wasn’t a ripple.” Tr. at 133-134. He also testified that he
did not believe the individual had been completely honest with him, Tr. at 140, and that, in any
event, it was not usually a feature of an adjustment disorder to lie. Tr. at 136.

marital infidelity.” Tr. at 83. The individual no longer suffers from this disorder, the individual’s psychiatrist
testified, nor does he have any other mental disease or defect which would adversely affect his judgement or
reliability. Tr. at 86, 87. He specifically disagreed with the DOE psychiatrist’s diagnosis of psuedologica
fantastica, because such a finding would require a long term pattern of lying by the individual, which he could
not discern from his evaluation. Tr. at 91. 

The individual’s three co-workers then testified. They each said that the individual was an honest man and a
good employee, and that he had performed his duties admirably during his difficult divorce. The individual’s
parents and sister attested to the individual’s honesty, and his mother and sister stated that, during a domestic
dispute, the individual’ ex-wife threatened to take whatever measures she could to have the individual fired.
Tr. at 122, 127. 

After hearing the individual’s witnesses testify, the DOE psychiatrist withdrew his diagnosis of psuedologica
fantastica, Tr. at 139, explaining that “a person with psuedologica will tell rather fantastic heroic things on
the job. I didn’t hear any of this. I didn’t even hear of a suggestion of this from his co-workers who might have
said, ‘Having believed him, there was a time when . . . .’ and so on and so on and so on. I didn’t hear any of
that.” Tr. at 137. 2/   

After reviewing this testimony and the exhibits submitted by the parties, I find no support in the record for
several of the allegations made in the Notification Letter. Specifically, there was no evidence introduced that
the individual was “stalking” his ex-wife, that he threatened suicide, or that he directly threatened either
witnesses to his conduct, his ex-wife, or anyone she was dating. Furthermore, the only evidence that he made
comments that he might kill his ex-wife came from the individual himself, when he testified that he had
“jokingly” made such comments to “the guys in the locker room.” Tr. at 70. To the extent that the reports of
these alleged activities and statements originated from the individual’s ex-wife, they are especially suspect,
given the bitterness of the divorce and the testimony of the individual’s mother and sister that the ex-wife swore
that she would have the individual fired. 

However, despite the testimony of the individual’s witnesses and the DOE psychiatrist’s withdrawal of his
diagnosis, I harbor serious doubts about the individual’s honesty and trustworthiness. The reasons for these
doubts are set forth below.
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At the hearing, the individual was asked about a statement that he had made during the PSI to the effect that
he may have “jokingly” made some threats against his wife.

A. . . . I mean, around the guys in the locker room, saying - excuse my French - “I should just
kill the bitch.” I mean, you know, its just - you don’t mean nothing of it. It’s just like venting,
blowing steam, you know.
Q. Okay. is that something you did often or -
A. No.
Q. But you did make those kinds of statements?
A. Yes, jokingly.

However, one of the individual’s co-workers, who testified that his locker was “right across from” the
individual’s, said that

A. Well, yeah, I have heard him make threats against - you know, upset with his wife. 
Q. What did he say?
A. He said he didn’t like her and doesn’t want to be around her and he wouldn’t think nothing
about maybe punching her in the nose or something like that. 

***
Q. What was his demeanor?
A. He was upset. . . .

***
Q. So he didn’t . . . say this in a joking manner? He was upset?
A. Yeah, he was upset.

Tr. at 106-109. The co-worker emphasized that the individual is not a violent person, and that he did not
believe that the individual would actually attack his ex-wife. Tr. at 109. 

Furthermore, during the PSI, the individual discussed an incident that occurred when he was dropping off their
children at his ex-wife’s house. He said that his children were on the porch crying, and his ex-wife came out
of her house with a cell phone in her hand. An exchange between the ex-wife and the individual about the
reason for the crying then ensued, with the individual leaning against his car at the curb, “almost 1,000 meters
away.” PSI at 13. Because of this distance, the individual added, he had to raise his voice in order to be heard.
Id. His ex-wife then called the local police, and they “send two cruisers . . . for Domestic Violence.” Id. When
the police arrived, the individual stated, he had a conversation with one of the officers, who told him that his
ex-wife had said, ‘When [the individual] raises his voice to her, she has to call the cops.’ PSI at 14. He then
allegedly told the officer, “Look, you knew where I was. My car’s at the curb. I was almost 1,000 meters
away . . . from her . . . .” He said that the officer replied “Yeh, I know,” and “You had to raise your voice.”
Id. One thousand meters is equal to a distance of over 3,000 



- 6 -

3/ 1 meter = 3.281 feet x 1,000 = 3,281 feet.

4/ The individual did not show these, or any other photographs, to the principal. Tr. at 10.

feet, or almost two-thirds of a mile. 3/ Nevertheless, at the hearing the individual testified that the distance from
the curb, where he was standing, to the porch, where his ex-wife was, was “just a little longer than the length
of” the hearing room, which was approximately 30 to 40 feet. Tr. at 59.  

Also, the local high school principal testified about the conversation that he had with the individual at the
school. He said that the individual was there to inform him that the school’s choir instructor was having an affair
with his then-wife. He told the principal that he had “hired a private investigator and had pictures of them
together . . . . at [the school], one where they were making out on a couch in his office and the other where
he had . . . his hand on her bottom walking down the hall” Tr. at 10. 4/ Later in the conversation, the principal
stated, the individual told him that he had been well trained in the military in the use of weapons, and that “he
had served in Desert Storm.” Tr. at 10-11. 

In contrast, when asked at the hearing whether he had told the principal that he had hired a private investigator,
the individual replied 

A. I think I did.
Q. And that this person had photographs of [the individual’s ex-wife]?
A. I don’t recall the photographs.
Q. Okay. Had you hired a private detective?
A. No, sir, I hadn’t.

Tr. at 68. The individual also denied having told the principal that he had served in Desert Storm. Tr. at 53,
69.

Finally, during the DOE psychiatrist’s evaluation, which took place over one year after the individual’s
conversation with the principal, the individual made a statement that is inconsistent with the belief he expressed
during that conversation that his wife and the choir instructor were having an affair.  According to the DOE
psychiatrist’s Report, the individual discussed an incident that occurred at a local fair, at which he allegedly
observed another man (not the choir instructor at the local high school) embracing and kissing his wife, and
placing his hands on her breasts and buttocks. Report at 1. The DOE psychiatrist asked if there had been any
other misbehavior on his wife’s part. After “a very long pause,” the individual mentioned two separate
instances in which his wife allegedly threatened suicide. Report at 2. Again, the DOE psychiatrist inquired as
to whether there had been any additional misbehavior, and “again there was a very long pause.” Id. The
individual then said that his wife told their pastor that the individual was threatening to kill himself. The DOE
psychiatrist pursued his 
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quest for any other misbehavior on his wife’s part. None were forthcoming. Finally, I referred
back to [the man who was allegedly fondling his wife at the fair] and he said that he never
suspected that she went out with or had a relationship with any other man. After a pause he
added, “She did work with a gay choir director in high school. I never thought they had a
relationship.” 

Id. (italics added). The DOE psychiatrist, who had reviewed the individual’s security file and was therefore
aware of his earlier meeting at the principal’s office and the statements that he made there, considered this
inconsistency and other statements made by the individual to be evidence of deception, and concluded that
“he is not trustworthy and he showed poor judgement and reliability in his meeting with me.” Id.

Much of the information upon which the DOE relies in making security clearance determinations is obtained
from the prospective or actual clearance holders themselves through PSIs and questionnaires.  Accordingly,
it is of the utmost importance that the people who provide this information be honest, reliable and trustworthy.
Given the falsehoods and inconsistencies described in this Decision, I do not believe that the individual meets
this standard. I therefore conclude that the individual has not successfully addressed the DOE’s security
concerns under paragraph (l).   

IV. Conclusion

As explained in this Decision, I find that the individual has not presented evidence that is sufficient to mitigate
the DOE’s security concerns. Based on the record in this proceeding, I am therefore unable to conclude that
restoring the individual’s access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest.  Accordingly, I find that the individual’s access authorization
should not restored.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: August 4, 2003
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1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

October 30, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 13, 2002

Case Number: TSO-0014

This Decision concerns the eligibility of xxxxxxxxxxxxxxxx (the individual) for continued access
authorization  1/ under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  Based on the
record before me, I have determined that the individual’s access authorization should not be restored.

I.  Background                          

For years, the individual has been employed by a DOE contractor in a position that requires her to maintain
a security clearance.  In August 2001, the individual reported to the local DOE security office that she had
filed for Chapter 7 bankruptcy as a result of her gambling activities.  Because this information raised
security concerns, the DOE conducted a Personnel Security Interview (PSI) with the individual.
Subsequently, the DOE examined the individual’s financial situation, and referred the individual to a board-
certified psychiatrist (DOE consultant-psychiatrist) for a mental evaluation.

On June 18, 2002, the DOE consultant-psychiatrist examined the individual and determined that she  has
an illness or mental condition, Pathological Gambling, which causes or may cause a significant defect in her
judgment or reliability.  Shortly thereafter, the DOE suspended the individual’s security clearance and
obtained authority from the Director of the Office of Safeguards and Security to initiate this administrative
review proceeding.  

On September 17, 2002, the DOE issued a Notification Letter to the individual identifying the individual’s
gambling activities, mental illness, and financial difficulties as derogatory information that cast doubt on her
continued eligibility for access authorization.  According to the DOE, the 
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2/ Criterion H concerns information that a person “has an illness or mental condition . . which, in the
opinion of a psychiatrist . . causes, or may cause, a significant defect in judgment or reliability.”  10 C.F.R. §
710.8(h). Criterion L concerns information that the individual “has engaged in unusual conduct or is subject to
circumstances which tend to show that she is not honest, reliable or trustworthy; or which furnishes reason to
believe that she may be subject to pressure, coercion, exploitation or duress which may cause him to act contrary
to the best interests of the national security.” 10 C.F.R. § 710.8(l).

derogatory information fell within the purview of 10 C.F.R. §§ 710.8(h) and (l) (Criteria H and L
respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The DOE transmitted
the individual’s hearing request to the Office of Hearings and Appeals (OHA) Director who appointed me
as Hearing Officer in this case.  I convened a hearing in this matter within the time frame prescribed by the
regulations governing the administrative review process.  See 10 C.F.R. § 710.25(g).  At the hearing, the
DOE called two witnesses: a DOE personnel security specialist (via telephone) and the DOE consultant-
psychiatrist.  The individual offered her own testimony and that of seven other witnesses: two supervisors,
four co-workers and a certified addiction counselor.  The DOE submitted 30 exhibits, and the individual
tendered five.  

II.  Standard of Review

The applicable DOE regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or unfavorable,
as to whether the granting or continuation of access authorization will not endanger the common defense
and security and is clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct.  These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding his
conduct, to include knowledgeable participation; the frequency and recency of the
conduct; the voluntariness of participation; the age and maturity of the individual at the time
of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access authorization.
A hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization.”  10 C.F.R. § 710.21(b)(6).  Once DOE has presented derogatory information affecting an
individual’s eligibility for access authorization, the individual must come forward with evidence to convince
the DOE that restoring his access authorization “will not endanger the common defense and security and
is clearly consistent with the national interest.”  
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10 C.F.R. § 710.7(a).  See, e.g., Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752
at 85,511 (1995), and cases cited therein.  For the reasons discussed below, I find that the individual’s
access authorization should not be restored.

III.  Findings of Fact

Most of the facts in this case are not in dispute.  The individual has a history of gambling that has continued
for the last four years.  According to the individual, she initially began gambling two to three times a month,
but by the year 2000, she gambled three to five times a week and would stay at the casinos anywhere from
two hours to ten hours at a time.  DOE Exhibit 3-1.  The individual estimates that she could lose up to $500
if she was gambling for a ten hour period of time.  Id.  The individual stated that gambling affected both her
work and her home life.  She stated that she borrowed money from her family to gamble, but “never
considered committing an illegal act to gain money to gamble.”  Id.  In 2001, the individual’s bills exceeded
her take-home pay.  She estimates that a $70,000 debt was cleared by bankruptcy.  As a result of her
gambling problem, the individual voluntarily placed her name on the state Disassociated Person List, which
makes it an illegal act to gamble at a casino.

In June 2002, the individual underwent a psychiatric evaluation by a DOE consultant-psychiatrist who
diagnosed the individual as suffering from pathological gambling based upon diagnostic indicators
established in the American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders
(DSM-IV-TR).  The DOE consultant-psychiatrist opined that the individual’s mental condition may cause
a significant defect in her judgment and reliability.  For this reason, the DOE consultant-psychiatrist advised
that the individual abstain altogether from gambling.  Despite the DOE consultant-psychiatrist’s advice, the
individual continued to gamble, although to a much lesser extent, as late as April 2003.  Hearing Transcript
(Tr.) at 93.          

IV.  Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this case
and the testimony of the witnesses presented at the hearing.  In resolving the question of the individual’s
eligibility for access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. §
710.7(c).  After due deliberation, I have determined that the individual’s access authorization should not
be restored at this time.  I cannot find that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific
findings I make in support of this decision are discussed below.

A. Pathological Gambling 

The facts enumerated above establish unequivocally that the DOE properly relied on Criterion H as a basis
for suspending the individual’s access authorization.  It was reasonable for the DOE to conclude that the
individual’s gambling addiction could impair her judgment and reliability and prevent the individual from
safeguarding classified matter or special nuclear material.  A finding of 
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derogatory information does not, however, end the evaluation of the evidence concerning the individual’s
eligibility for access authorization.  See Personnel Security Hearing, Case No. VSO-0154, 26 DOE ¶
82,794 (1997), aff’d, Personnel Security Review, Case No. VSA-0154, 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998).  In this case, the individual suggests that her efforts to date to conquer her
pathological gambling should mitigate the security concerns set forth in the Notification Letter associated
with Criterion H.

1.  Rehabilitation and Reformation

Since receiving the Notification Letter in September 2002, the individual states that she has taken a number
of steps to address her gambling problems.  As stated above, the individual placed her name on the state
Disassociated Person List.  Indiv. Exhibit A.  By placing her name on this list, the individual acknowledged
that she is a problem gambler and that she is unable to gamble responsibly.  As a participant on the
Disassociated Person List, she is to refrain from visiting any state casinos.  If the individual fails to honor
this agreement she will be referred to local law enforcement officials for arrest as a trespasser.  Id.  As a
result of her participation on this list, the individual met a certified addictions counselor (addiction counselor)
whom she meets with one hour per week and with whom she attends group sessions one and one-half
hours per week.  In addition, the individual states that her gambling was an escape from the consequences
of an extramarital affair she had.  Tr. at 56.  She states that she is no longer in that extramarital affair and
is working on her relationship with her husband.  Id. at 97.  Most notably, the individual asserts that she
has markedly reduced her gambling and has maintained her participation in a treatment program.  While
she acknowledges that she has had four one-day lapses in the process of her rehabilitation, the last one
occurring in April 2003, she states that they were primarily nominal bets (winning the “pot money” made
during her bowling tournaments) and not casino gambling.  Id. at 78.  She asserts that the issues that
triggered her gambling have been resolved and that she is committed to continuing her therapy with her
addiction counselor.  Id. at 97.       

The individual’s addiction counselor, who holds a master’s level certification for chemical addictions and
special certification and training for gambling addiction, testified that she has been working with the
individual in a clinical setting for about two and one-half years.  Id. at 63.  She reiterated that she began
working with the individual on a weekly basis for about a year and currently facilitates a group session
which includes the individual.  Id.  According to the addiction counselor, her counseling program may be
compared to Gamblers Anonymous, “the clinical intervention that I provide is . . . I usually . . . identify
triggers, create safety nets, . . . educate the family members on ways that everyone wins and everyone loses
with the gambling . . . as long as one is winning there is not a problem, but when the losing begins, then we
have a problem.”  Id. at 65.  She opined that the individual’s gambling has been triggered by multiple
stressors in her life including unresolved abuse from childhood, family history of alcoholism and gambling,
her relationship with her husband and unresolved anger.  Id. at 66-67.  She further stated that the individual
has changed her life with regard to gambling.  According to the addiction counselor, there have only been
four one-day episodes of gambling over a period of two years.  She also noted that the monetary
involvement has been intensely diminished.  Id. at 68.  “When you think that she was gambling everyday
for four 
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years, and in the past two years she has gambled four times, that’s considerable diminishment.  She is not
adding to the debt, debt is being reduced.”  Id. at 65.  

The individual’s addiction counselor disagreed with the DOE consultant-psychiatrist’s assessment of the
individual.  Although she believes the individual is a gambler and suffers from depression, she also believes
“she is continuing to increase the quality of her recovery with gambling.”  Id.  The addiction counselor
further stated that she does not believe the individual is a threat to DOE. However, with regard to the DOE
consultant-psychiatrist’s prognosis of the individual, the addiction counselor agreed that a period of two
years of abstinence from gambling would be a “nice goal.”  Id. at 71.  She further stated that she did not
believe the individual is rehabilitated at this time.  The addiction counselor reiterated that the individual has
made and continues to make great strides on the road to recovery.  When asked how she characterizes
the four one-day lapses the individual has had, the addiction counselor stated that “the fact that they did
not continue into multiples, . . .the fact that they did not involve the duration and the amount of money that
they had in the past” is good.  Id. at 72.                   

The DOE consultant-psychiatrist, who is board-certified in a number of disciplines including psychiatry,
testified after listening to the testimony of all the other witnesses at the hearing.  According to the DOE
consultant-psychiatrist, the individual suffers from pathological gambling.  He believes the individual is a very
likable person who has been forthcoming with him.  The DOE consultant-psychiatrist stated that when he
met with the individual during a one and one-half hour evaluation, he believed she had a gambling problem
because over the last three to four years the number of visits to the [gambling] venues increased, “the
amount of money gambled increased and it became more and more part of her life.”  Id. at 90.  He agreed
with the individual’s addiction counselor that the individual’s bowling league gambling does not appear to
have increased in amount. Id. at 92.  However, he believed the individual exercised poor judgment having
gone into a casino since the summer of 2002, “knowing that this was going to happen, this hearing, and that
your gambling was being scrutinized by DOE . . . I must say that I’m surprised that there have been
incidences since then.”  Id.  After listening to the testimony during the hearing, the DOE consultant-
psychiatrist stated that he was most concerned with the April 2003 incident.  He stated that he would be
more flexible than suggesting two years of abstinence, which he outlined in his written report, if the
individual had documented that she has not gone into a casino at all since his interview with him.  He
opinied, however, that two years of total abstinence combined with counseling would be necessary for
reformation and rehabilitation.              

2. Analysis of Evidence Relating to Rehabilitation and Reformation

The record is clear that the individual is taking positive steps to arrest her gambling addiction through her
participation in counseling and the placement of her name on the Disassociated Person List.  I find her
actions in this regard to be highly commendable.  After listening to the testimony of the individual’s addiction
counselor and the DOE consultant-psychiatrist at the hearing, I understand the severity of the individual’s
gambling addiction and appreciate the commitment and self-discipline one needs to overcome a compulsive
behavior that is fueled by stressors in one’s life.  I also applaud the individual’s acknowledgement of her
gambling problems to the local DOE security 
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office.  Her actions in this regard show her honesty and also marked the first step in her recovery efforts,
i.e., a recognition that she needed professional assistence to overcome her addiction.

Despite these positive factors, I am unable to conclude that the individual is rehabilitated from her
pathological gambling.  In assessing the individual’s rehabilitative efforts to date, I am especially cognizant
that the individual has had four episodes of gambling, although diminished, since her evaluation by the DOE
consultant-psychiatrist and despite knowing that her gambling was being scrutinized by DOE.  The element
of time is critical in this case.  Although both the DOE consultant-psychiatrist and the addiction counselor
believe that the individual has made tremendous strides on the road to rehabilitation from her gambling
addiction, they both agree that the individual should maintain two years of total abstinence combined with
counseling in order to be considered rehabilitated.   

Based on the foregoing, I find that the weight of the evidence indicates that the individual is not yet
rehabilitated or reformed from her pathological gambling.  I find, therefore, that her efforts to date are not
sufficient to mitigate the security concerns relating to Criterion H as set forth by the DOE in the Notification
Letter.  

B.  Financial Issues Relating to the Individual’s Gambling

The record establishes that the individual’s gambling has had a negative impact on her finances.  Finacial
problems resulting from a person’s gambling are precisely the conduct or circumstances that  “furnishes
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may
cause the individual to act contrary to the best interests of national security” under Criterion L.  Personnel
Security Hearing, Case No. VSO-0041, 25 DOE ¶ 82,775 (1995), aff’d, Personnel Security Review,
VSA-0041, 25 DOE ¶ 83,005 (1996) (afftirmed by OSA, 1996).  While it may be true that the individual
has not, to date, succumbed to any pressure, coercion, or exploitation because of her financial difficulties,
the risk is too great to ignore.  Given the facts of this case, I find that the DOE was clearly justified in
invoking Criterion L when it suspended the individual’s security clearance.

To mitigate the DOE’s Criterion L concerns, the individual states because she is now on the road to
recovery from her gambling and has dealt with other stressors in her life, her financial affairs are now in
order.  At the hearing, the individual submitted documents to support this assertion, which included her
credit reports. See Individual Exhibit D.

Previous opinions issued by OHA Hearing Officers have held that once there is a pattern of financial
irresponsibility, the individual must demonstrate a sustained, new pattern of financial responsibility for a
period of time that is sufficient to demonstrate that a recurrence of the past pattern is unlikely.  Personnel
Security Hearing, Case No. VSO-0240, 26 DOE ¶ 82,790 (1999); Personnel Security Hearing, Case
No. VSO-0108, 26 DOE ¶ 82,764 at 85,699 (1996).  After reviewing all of the evidence in this record,
it appears that the individual has discharged most of her financial obligations through bankruptcy and has
taken steps to maintaining financial responsibility.  However, I am unable to find that she has allayed all the
Criterion L concerns.  Sufficient time has simply not passed 
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for me to predict whether the individual will remain financially responsible, or whether she will resume her
past pattern of financial irresponsibility.  I am particularly mindful that the individual’s financial stability is
intimately tied to her recovery from compulsive gambling.  Until the recovery process is complete, it would
be difficult for me to find that the individual has mitigated the DOE’s security concerns attendant to her
financial irresponsibility. 

V.  Conclusion

For the reasons set forth above, I find that there is sufficient derogatory information in the possession of the
DOE that raises serious security concerns under Criteria H and L as to the individual’s access authorization.
I find further that the individual has failed to bring forth sufficient evidence  to mitigate the DOE’s security
concerns concerning her impulse control disorder and her financial irresponsibility.  Accordingly, after
considering all the relevant information, favorable and unfavorable, in a comprehensive and common-sense
manner, I conclude that the individual has not yet demonstrated that restoring her access authorization
would not endanger the common defense and would be clearly consistent with the national interest.  I
therefore find that the individual’s access authorization should not be restored.  The individual may seek
review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date:   October 30, 2003       



1/ Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material.  10
C.F.R. § 710.5(a).  Such authorization will be referred to variously in this Decision as access
authorization or security clearance.  

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such

material has been deleted from this copy and replaced with
XXXXXXX’s.

August 8, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 8, 2003

Case Number: TSO-0017

This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as the “individual”) to hold an
access authorization  under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures1

for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As set forth below,
it is my decision, based on the evidence and testimony presented in this proceeding,  that the individual should
not be granted a security clearance.  

I. Background

The individual has been employed by a DOE contractor, and that contractor  requested that the individual be
granted an access authorization.  However, the local DOE security office initiated formal administrative review
proceedings after a  background investigation of the individual uncovered derogatory information.  The
individual participated in a Personnel Security Interview (PSI) in March 2002, but the PSI did not resolve all
of the security concerns related to the derogatory information.  Consequently, on September 20, 2002, the
DOE sent the individual a Notification Letter advising him of his right to a hearing on the unresolved issues.
The derogatory information is set forth in the Notification Letter, and is summarized below. 

The Notification Letter states that the derogatory information regarding the individual falls within 10 C.F.R.
§ 710.8 (h) and (k).   The DOE Operations Office invokes Criterion H on the basis of information that the
individual has an illness or mental condition of a nature which causes, or may cause, a significant defect in his
judgment or reliability.  In this regard, the Notification Letter states that a licensed clinical psychologist
diagnosed the individual as suffering from Substance Abuse (Cannabis) without adequate evidence of
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rehabilitation or reformation.  The DOE Operations Office invokes Criterion K on the basis of information that
the individual has trafficked in, sold, transferred, possessed, used, or experimented with a drug or other
substance listed in the Schedule of Controlled Substances Act of 1970 except as prescribed or administered
by a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by Federal
law.  In this regard, the Notification Letter states: (1) that the individual used marijuana in March 2002 and
that he had a fairly extensive history of substance abuse, particularly involving marijuana; (2) that the individual
failed two random drug tests in 1999 and 2000; (3) that the individual was involved in the possession and sale
of marijuana in 1977; and (4) that the individual was arrested for the sale of marijuana in 1994.   

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a hearing
in this matter.   10 C.F.R. § 710.21(b).  On January 9, 2003, I was appointed as Hearing Officer in this case.
After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date.
At the hearing, the DOE counsel called two witnesses, the DOE consultant-psychologist (DOE psychologist)
and a DOE personnel security specialist.  The individual testified and also elected to call his wife, the plant
psychologist, a colleague, and a licensed clinical social worker as witnesses.  The transcript taken at the
hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by the DOE counsel during
this proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”  Documents that were
submitted by the individual during this proceeding are also exhibits to the hearing transcript and shall be cited
as “Indiv. Ex.” 

II.  Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Although it is impossible to predict with absolute
certainty an individual’s future behavior, as the Hearing Officer I am directed to make a predictive assessment.
There is a strong presumption against the granting or restoring of a security clearance.  See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the
granting of security clearances indicates “that security determinations should err, if they must, on the side of
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving the
question of the individual’s eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and recency of the conduct;
the age and maturity of the individual at the time of the conduct; the voluntariness of the 
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participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral changes;
the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuance or recurrence; and other relevant and material factors.  After due deliberation, it is my opinion that
the individual’s access authorization should not be granted as I cannot conclude that such a grant would not
endanger the common defense and security and would be clearly consistent with the national interest.  10
C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are discussed below.

A.  Findings of Fact

The facts in this case are uncontested.  The individual has been employed by a DOE contractor and that
contractor has requested that the individual be granted a security clearance.  Tr. at 172.  During a background
investigation, DOE learned that the individual had used marijuana extensively in the past.  Ex. 1.  He used
marijuana weekly in college, and then began using marijuana three to four times  a week after entering the
military.  Ex. 9 (PSI) at 26-29.  In 1977, the individual was charged with the sale and possession of marijuana
while in the armed forces.   Ex. 3.   He was restricted to the base and his pay was reduced, but he was
honorably discharged from the service in 1981.  Id; PSI at 60.  The individual continued to use marijuana three
to four times a week, and in 1994, he was arrested for the sale of marijuana. PSI at 54-56.  He was fined
$2,400, placed on one-year probation, and ordered to complete 100 hours of community service.  Ex. 1.  In
November 1999, the individual failed a random drug test at his previous employer when evidence of marijuana
was found in his urine.  Indiv. Ex. 2.  He failed a subsequent urine test in March 2000 when evidence of
marijuana was again found in his urine.  Indiv. Ex. 3.  At that time, the individual told his employer that the
positive results were caused by inhaling secondhand smoke.  PSI at 46.  That company terminated the
individual in December 2000 because of “careless and sub-standard work.”  Indiv. Ex. 1.    

The individual was hired by his current employer in January 2001, and that employer applied for a clearance
for the individual.  Tr. at 172.  During the background investigation for the clearance, the individual participated
in a PSI in March 2002.  Ex. 8-9.  The individual stated that he stopped using marijuana in January 2001, but
then admitted that he had smoked a marijuana cigarette two weeks prior to the PSI while attending a party.
PSI at 38-41.   The individual consented to an evaluation by a DOE psychologist.  PSI at 82.  

The DOE psychologist evaluated the individual in May 2002.  Ex. 7.  He performed a clinical interview,
reviewed the individual’s personnel security file, performed psychological testing, and had an independent
laboratory administer a random drug screen.  Ex. 7.  The psychologist noted several areas of concern
regarding the individual’s behavior -- his 25 year history of marijuana abuse, an arrest in 1994 for the sale of
marijuana and a legal infraction in 1977 for possession of marijuana, failure of two drug screens in one year,
and the lack of professional or lay help in addressing his substance abuse.  Ex. 7.  The report expressed
concern because the individual told the psychologist that he had never had a problem with drugs and that he
could quit “cold turkey”.  Ex. 7 at 6.  The psychologist wrote that “[t]his kind of statement is 
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2/ The individual does not dispute the factual findings underlying the DOE psychologist’s diagnosis
of substance abuse.  I therefore find that there is ample evidence in support of the allegations set
forth in the Notification Letter under Criterion H and Criterion K.   See also Personnel Security
Hearing, Case No. TSO-0008, 28 DOE ¶ ____ (2003) (stating the security concerns related to
the use of illegal drugs); Personnel Security Hearing, Case No. VSO-0359, 28 DOE ¶ 82,756
(2000) (explaining that even a casual user is likely to suffer from impaired judgment if he is under
the influence of drugs, rendering him more susceptible to pressure, coercion, or exploitation).

often made by those who express denial of the impact of substance abuse on their lives.”  Id.  He concluded
that the individual met the criteria for a diagnosis of Cannabis Abuse,  as defined in the Diagnostic and2

Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV).  Tr. at 122-124.   The psychologist
found that in order to demonstrate rehabilitation the individual should remain abstinent for a minimum of two
years, and  participate in professional substance abuse counseling with documented weekly attendance for at
least one year of that time period.  Ex. 7.   In the alternative, the individual could demonstrate reformation by
proving 30 months of abstinence with random drug screening four times per year.  Id. at 7.  

On September 20, 2002, the manager of the DOE Operations Office notified the individual that the DOE was
in possession of reliable information that created substantial doubt concerning his eligibility for access
authorization.  Ex. 2-6.  The individual requested a hearing on October 9, 2002.   That month, the plant
psychologist  referred the individual to a licensed clinical social worker with experience in substance abuse
counseling.  Tr. at 132-133.  The individual  began sessions with the social worker in October 2002.  In
addition, the individual attended six Narcotics Anonymous (NA) meetings between October 2002 and
November 2002, but stopped attending because he did not feel that the sessions were worthwhile.  Tr. at 86-
87.

B.  Testimony at the Hearing

1. The DOE Personnel Security Specialist

The DOE Personnel Security Specialist testified at the hearing that DOE Security considers the use of illegal
drugs a security concern because it demonstrates a disregard for the laws that prohibit their use.  Tr. at 22-23.
 DOE Security is also concerned that if an individual has a mental condition that may cause a significant defect
in the individual’s judgment and reliability, DOE cannot assure that the individual will adequately protect
classified information.  Id.   

2. The Individual

As evidence of his rehabilitation and reformation, the individual testified under oath at the hearing about several
factors he considered mitigating.  First, he corrected a portion of the psychologist’s evaluation report that
incorrectly stated that the individual had been terminated from a job due to drug use.  Tr. at 76. 



5

3/ The individual also testified that completion of 100 hours of court-ordered community service in
10 months demonstrated his responsibility.  Tr. at 80.

The individual entered into evidence a letter from his then employer acknowledging his termination due to
careless and sloppy work.  Tr. at 76; Indiv. Ex. 1.  The individual also testified that he had passed four random
drug tests since failing two in 1999 and 2000.  Tr. at 80.  He further argued that he was a responsible person
even while using drugs, because he put his household obligations first and did not purchase marijuana until his
bills were paid.   Tr. at 80.      In addition, the individual presented evidence of his honesty (volunteering3

information on his relapse during his PSI) and willingness to seek treatment (meeting with the DOE
psychologist, attending eight sessions with a social worker, and attending six NA meetings in October-
November 2002) as mitigating the charges against him. Tr. at 86; Indiv Ex. 5-6.  

The individual explained that he stopped attending NA because he felt that he was more qualified to be a
sponsor than the sponsors he met at the meetings.  Tr. at 81.  He testified that the tone of the meetings was
negative and he “was not  getting out of it what I thought I was going to get out of it.. . . [I]t didn’t seem to help
me personally.  So I chose to maintain with my faith.”   Tr. at 88.  According to the individual’s testimony at
the hearing, he relies on his faith and weekly attendance at church to maintain abstinence, and believes that his
faith is more helpful in this regard than NA meetings.  Tr. at 89, 92, 97. 

3. The Individual’s Witnesses

In support of the individual’s testimony, his wife testified at the hearing that the individual stopped smoking
marijuana in January 2001, and that he had never put his marijuana smoking ahead of his household
obligations.  Tr. at 67.  She indicated that she had no problem with him smoking in the past because it was not
a habit and he could “take it or leave it.”  Tr. at 69.  She stated that her husband’s marijuana use has been
“blown out of proportion” by DOE because he was only a casual marijuana user and because he had disclosed
his relapse to DOE voluntarily.  Tr. at 70-71.

The individual also presented the testimony of a licensed clinical social worker who had counseled him
regarding his drug use in eight sessions between October 2002 and  February 2003.  Tr. at 46-50.  During
those sessions, the individual would watch an assigned marijuana education video and then converse with the
social worker.  Id.  The social worker discontinued the sessions in February 2003 because she considered
the individual to be stabilized, with a good relapse prevention plan and “. . . [a] sober support system and
mostly in the form of [his] church and [his] Christian friends.”  Tr. at 47.  When asked to comment on the
individual’s level of rehabilitation and reformation, the social worker testified that the individual “made a
conscious decision that [he is] not going to use marijuana again.”  Tr. at 46.  She went on to explain that the
individual has developed safeguards to prevent relapse by either avoiding exposure to people or places where
marijuana may be present, or by leaving the premises immediately if drug use occurs.  Tr. at 46.   The social
worker testified that regular church attendance, a close relationship with his pastor, and participation in church
activities were very important components of the individual’s treatment program.  Tr. at 55.   



6

The plant psychologist testified that he first met with the individual, at the individual’s request, in order to
review the DOE psychologist’s evaluation.  Tr. at 131-132.  After discussing the evaluation, the plant
psychologist referred the individual to the social worker mentioned previously.  Tr. at 132.  The plant
psychologist testified at the hearing that he found the individual defensive initially, but agreed that the individual
had come some “positive distance” since their first meeting in October 2002.  Tr. at 136.  The plant
psychologist also explained that he had not performed a psychological evaluation of the individual and
concluded that despite “partial mitigation” of the security concerns, he could not disagree with the
recommendations of the DOE psychologist.  Tr. at 138-139.

A co-worker testified that he had known the individual for two years.  Tr. at 33.  He testified as to the
individual’s good character and work ethic.  Id.  He had never seen the individual use drugs or become
intoxicated. Tr. at 36.  

4.  The DOE Psychologist

The DOE psychologist was present during the entire hearing.  Tr. at 3, 116.  At the close of the hearing, the
DOE psychologist testified that, one year after his evaluation, he still had concerns about the individual’s long
history of substance abuse.  Tr. at 116.  The DOE psychologist found, in the individual’s favor, that he had
moved through some of his earlier denial, that he actively sought counseling and that he has a supportive family.
Tr. at 116, 124.  However, the psychologist also opined that the individual did not attend NA long enough.
Tr. at 117.  According to the psychologist, the individual’s  relapse in March 2002 after 13 months of
abstinence was an indication that his  recovery was incomplete.  Tr. at 114.  The psychologist expressed
concern that the individual continued to demonstrate denial in rejecting NA as unhelpful to him.  Tr. at 117.
The psychologist also concluded that the individual’s religious faith and church attendance was “not a viable
alternative” to professional help for his drug problem, but should be used together with counseling to achieve
abstinence.  Tr. at 118.  The psychologist explained that church attendance alone was not sufficient because
the individual’s church activities did not specifically focus on his marijuana abuse.  Id.  In addition, the
individual did not participate in any independent random drug testing, an activity the psychologist stressed was
an important part of a treatment program.  Tr. at 118-120.  The psychologist voiced some concern that the
wife may have participated in marijuana smoking in the past, although at the hearing she seemed to disapprove
of drug use.  Tr. at 121.  Her attitude toward the DOE proceeding was somewhat troubling, since it could
adversely affect the individual’s commitment to a recovery program.  Tr. at 121-122.    

After listening to the testimony presented to mitigate the charges, the psychologist concluded that it was a
“marginal proposition” that the individual has shown adequate rehabilitation and reformation.  Tr. at 124.  He
testified that rehabilitation would require that the individual demonstrate two years of  abstinence, with
counseling or NA attendance for one year of that time.  Tr. at 125.  The individual’s 13 months of abstinence
at the time of the hearing was not sufficient to demonstrate rehabilitation or reformation from marijuana use.
Tr. at 125.  
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4/ Because of the individual’s honesty during his PSI in coming forward with information about his
relapse in March 2002, I believe his statement that he has been abstinent since March 2002.

III.  Conclusion

I conclude that the individual has not submitted adequate evidence of rehabilitation and reformation from
marijuana abuse.  I found the testimony of the DOE psychologist to be persuasive, and his conclusions were
supported by evidence in the record.  The plant psychologist did not offer any evidence that would contradict
the diagnosis and conclusions of  the DOE psychologist.  Moreover, I did not find the testimony of the licensed
clinical social worker to be persuasive.  Her belief in the individual’s rehabilitation relied heavily on her
assumption that, as part of his treatment program, the individual attended church regularly, participated in
church activities in addition to weekly services, and had a very close relationship with his pastor.  However,
during the hearing, the individual revealed that he has been attending a different church for some time, that he
does not know his pastor, and that he does not participate in any church activities outside of weekly attendance
at Sunday services.  Tr. at 89-94.  In fact, the individual has not had a close relationship with a pastor since
1994.  Id.  In addition, the individual has not fulfilled the guidelines that  the DOE psychologist established to
demonstrate adequate rehabilitation and reformation in this case – he has attended only four months of
counseling and one month of NA meetings, far shorter than the one year of counseling recommended by the
DOE psychologist. 

I therefore conclude that the individual’s present period of abstinence, combined with the absence of a
treatment program, cannot mitigate the security concerns attached to his past marijuana use.   The individual
has abstained from marijuana use for only 13 months, not the two years recommended by the DOE
psychologist.  In the past, the individual has relapsed after 13 months of abstinence, and there is no evidence
in the record to show that another relapse is unlikely.  PSI at 38-39.    See Personnel Security Hearing,4

Case No. VSO-0350, 28 DOE ¶ 82,756 (2000), and cases cited therein (stating that OHA cases involving
marijuana abuse consistently find that DOE security concerns may be mitigated by evidence of successful
completion of a viable drug treatment program combined with abstinence from illegal substances). 

As explained above, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8 (h) and (k)
in suspending the individual’s access authorization.  The individual has not  presented adequate mitigating
factors that alleviate the legitimate security concerns of the DOE Operations Office.  In view of these criteria
and the record before me, I cannot find that granting the individual’s access authorization 
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would not endanger the common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual’s access authorization should not be granted.  

Valerie Vance Adeyeye
Hearing Officer
Office of Hearings and Appeals

Date: August 8, 2003
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Case Number: TSO-0019

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as “the individual”)
to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  A
Department of Energy (DOE) Operations Office determined that reliable information it had received raised
substantial doubt concerning the individual's eligibility for access authorization under the provisions of
Part 710. The issue before me is whether, on the basis of the evidence and testimony in the record of this
proceeding, the individual's access authorization should be restored.  For the reasons stated below, I find
that the individual's access authorization should not be restored at this time.

I. BACKGROUND 

The individual works for a contractor at a DOE facility where some assignments require an access
authorization.  The present proceeding arose when the personnel security branch of the DOE Operations
Office (local security office) received a report about the individual from the Office of Personnel Management
(OPM), after it had conducted a routine background investigation regarding continuance of her access
authorization.  The OPM report revealed that, after many years of struggling with alcohol dependence
followed by ten years of sobriety, the individual had relapsed and had begun drinking to excess again.  The
local security office conducted a personnel security interview (PSI) of the individual in order to resolve its
concerns about her current alcohol use.  Learning that the individual had again stopped drinking alcohol
about four months before the PSI, the local security office nevertheless had unresolved security concerns
due to her alcohol consumption.  Unable to resolve those concerns at the PSI, the local security office
arranged for the individual to meet with a DOE consultant psychiatrist.  The DOE psychiatrist examined the
individual and determined that the individual suffers from alcohol dependence, without adequate evidence
of rehabilitation or reformation.
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On the basis of that information, the local security office issued the individual a Notification Letter, in which
it stated that the DOE has substantial doubt about the individual’s eligibility for access authorization, based
on disqualifying criteria set forth in section 710.8, paragraphs (h) and (j).  The Notification Letter refers to
a written evaluation issued on June 14, 2002, in which the DOE psychiatrist found that the individual suffers
from “Substance Dependence, Alcohol,” as defined in the fourth edition of the Diagnostic and Statistical
Manual of Mental Disorders (DSM-IV).  See 10 C.F.R. § 710.8(j) (Criterion J).  In addition, he stated that
her alcohol dependence is “an illness or mental condition, which causes, or may cause, a significant defect
in judgment or reliability.”  See 10 C.F.R. § 710.8(h) (Criterion H). 

The Notification Letter also informed the individual of her procedural rights, including her right to a hearing.
The individual then filed a request for a hearing.  This request was forwarded to the Office of Hearings and
Appeals (OHA) and I was appointed as hearing officer.  A hearing was held under 10 C.F.R. Part 710.
At the hearing, the DOE called three witnesses:  the DOE personnel security specialist who had conducted
the PSI, the DOE psychiatrist, and the individual.  The individual, who represented herself, testified on her
own behalf and called as witnesses her sister and two co-workers.  The DOE submitted 24 written exhibits.
The individual submitted one exhibit, a status report from her counselor.  The record of this proceeding was
closed when I received a copy of the transcript of the hearing (Tr.). 

II.  STANDARD OF REVIEW

The hearing officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  The applicable
DOE regulations state that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to whether the
granting or continuation of access authorization will not endanger the common defense and security and is
clearly consistent with the national interest.  Any doubt as to the individual’s access authorization eligibility
shall be resolved in favor of the national security.”  10 C.F.R. § 710.7(a).  I have considered the following
factors in rendering this decision:  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
the individual's age and maturity at the time of the conduct; the voluntariness of the individual's participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).
The discussion below reflects my application of these factors to the testimony and exhibits presented by both
sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility for
an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by convincing
the DOE that restoring her access authorization “will not endanger the common defense and security and
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d); see, e.g., Personnel Security
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1/ The DOE psychiatrist also expressed the possibility that the individual “has some type of depressive
disorder.” Id.  He did not develop this possibility into a firm diagnosis, and as the matter was not
further developed at the hearing, my analysis here is restricted to the individual’s illnesses related
to alcohol consumption.  

 Hearing (Case No. TSO-0009), (October 21, 2003), and cases cited therein.  In the present case, reliable
information has raised such a question, and the individual has not demonstrated that restoring her security
clearance will not endanger the common defense and will clearly be in the national interest.

III.  FINDINGS OF FACT

The local security office has been aware of the individual’s problems with alcohol for nearly twenty years.
By 1984 the individual’s alcohol consumption had increased to the point that she was discovered drinking
on the job, was diagnosed as alcohol dependent and was hospitalized for six weeks.  DOE Exhibit 23,
Transcript of Personnel Security Interview, June 13, 1991 at 23-24.  After that treatment, the individual
participated in Alcoholics Anonymous (AA) and counseling through her employer while successfully hiding
the fact that she was also continuing to consume alcohol.   By late 1985, her drinking was affecting her job
performance.  The individual’s supervisors confronted her and established a treatment plan, including
abstention, as a condition of continued employment.  She was suspended in January 1986 for continuing to
consume alcohol.  Id. at 27-28.  This time, through participation in AA and employee counseling, the
individual managed to stop drinking entirely, and remained sober for a ten-year period.  DOE Exhibit 24,
Transcript of Personnel Security Interview, April 2, 2002 at 57.  In 1996, medical and marital problems
combined to cause the individual to relapse.  Id. at 60-61.  Intensive outpatient therapy again restored her
to sobriety, this time for about two years.  By 1998, the individual had resumed drinking alcohol, and
continued drinking sporadically until November 2001.  Id. at 71-72.  Nothing in the record of this
proceeding contradicts the individual’s assertion that she has abstained from alcohol since Thanksgiving of
2001. 

A DOE consultant psychiatrist examined the individual and reviewed her medical and personnel security
records in May 2002, and provided a report to the local security office.  DOE Exhibit 8 (Psychiatrist’s
Report).  He diagnosed the individual as suffering from alcohol dependence, with physiological dependence
in early full remission.  He further stated that she has been a user of alcohol to excess “at least from 1984
to 1985 and then again from 1998 to 2001.”  Id. at 17.1/   On the basis of her seven months of sobriety at
the time of the evaluation, the DOE psychiatrist expressed his opinion that the individual had not achieved
rehabilitation or reformation from her alcohol dependence, particularly in light of the long history of her
dependence, the significant extent of the therapy she had received, her relapse after a ten-year period of
sobriety, and the fact that she was not currently engaged in any therapy or involvement with the recovering
community.  Id. at 17-18.  As adequate evidence of rehabilitation or reformation, the DOE psychiatrist
stated that the individual would have to participate in AA and completely abstain from alcohol for three
years, or completely abstain for five years if she chose not to attend AA sessions.  Id. at 18.  Until she
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achieved rehabilitation or reformation, she had an “illness or mental condition which causes, or may cause,
a significant defect in judgment or reliability.”  Id. at 18-19.

At the hearing, I heard testimony from co-workers and the individual’s sister that attested to her excellent
job skills and work attitude, as well as her personal strengths at coping with life’s difficulties.  The following
testimony, however, provided specific and current insight into the concerns the local security office has
identified in this case.  

After discussing the two areas of concern the local security office had with respect to the individual, Criteria
H and J, the personnel security specialist explained the serious nature of the concerns.  He stated that a
person’s judgment and reliability can be affected when she is under the influence of alcohol.  In that state,
a person may divulge classified information, possibly without even realizing it.  Tr. at 10.   

The individual testified about her progress with alcohol dependence since the DOE psychiatrist’s evaluation
of her in May 2002.  She stated that she has maintained her sobriety since Thanksgiving of 2001, as she told
the DOE psychiatrist at the time of the evaluation.  Id. at 57.  She has been attending AA regularly, once
or twice weekly, since June or July of 2002.  She is currently seeking another AA sponsor, as her former
sponsor moved away, and she feels her current, temporary sponsor is not appropriate for her.  She
explained that her current sponsor does not publicly acknowledge her own alcoholism, and would not
appear at the hearing for fear of being discovered and losing her job; in contrast, the individual has been
outspoken about her alcoholism.  Id. at 69, 80.  She has not been participating in any other form of
treatment.  Id. at 67.  She is currently taking Antabuse, a prescription medication that discourages alcohol
consumption by causing the patient to feel physically ill if alcohol is ingested.  Id. at 70.  She feels that her
relapse in 1996 was triggered by a combination of a bad marriage and serious medical problems, but now
she is healthier physically and stronger emotionally. Id. at 71-72.  Nevertheless, her ex-husband still lives
with her and sleeps in her living room, and she acknowledges that this situation, though apparently amicable,
is not good for either of them.  Id. at 77.  Her plans for the future include seeing her ex-husband move out,
moving herself, getting more involved with AA, possible seeking more counseling, and discontinuing
Antabuse.  Id. at 69, 86-88.  

The DOE psychiatrist testified that when he evaluated the individual, she had abstained from alcohol for
seven months, by her own reckoning.  He felt that she was honest in her interactions with him, but he also
felt that she might be minimizing her use of alcohol.  Id. at 31.  Consequently, he was not convinced that she
had been entirely abstinent for the period she claimed.   Taking her at her word, however, even the seven
months she claimed were not, in his opinion, adequate evidence of rehabilitation or reformation: “That was
evidence of reformation, but given her past history of alcohol dependence and relapse, I didn’t consider
seven months adequate, so my answer to the question [posed by the local security office] was no, that there
wasn’t adequate evidence of rehabilitation or reformation.” Id. at 23.  Explaining his recommendation for
adequate evidence of rehabilitation or reformation in this case, the DOE psychiatrist testified that he
considers a number of personal factors before he reaches his opinion, which is highly dependent upon the
individual:
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I tend to require more evidence if somebody is alcohol dependent than if they simply suffer
from alcohol abuse.  I tend to often require more evidence of rehabilitation or reformation
if somebody has been through treatment and then has seriously relapsed. 

. . . [F]or adequate evidence of rehabilitation, I said that she needed to produce
documented evidence of attendance at AA for a minimum of 150 hours, with a sponsor
once a week for a minimum of three years, be completely abstinent from alcohol and all
nonprescribed controlled substances for a minimum of three years, and then I made the
statement that any future resumption of drinking or using a . . . nonprescribed controlled
substance will be evidence that she’s not showing adequate evidence of rehabilitation.

Then under adequate evidence of reformation, I gave her two alternatives.  I said that if she
went through the rehabilitation program, which is essentially AA, that she needed three
years of absolute sobriety to show adequate evidence of reformation; and that if she didn’t
go through the rehabilitation of AA and she simply just stopped drinking, that I wanted to
see five years of absolute sobriety.  

I will state for the record that this is a long time.  I have sort of various categories of how
long I recommend, and this is the longest that I ever recommend.  It isn’t that I haven’t
recommended this of other people, but . . . sometimes I say that you only need a year of
sobriety.  In this [instance], I’m saying you need three years if you’re active in AA.

So given my spectrum of where my recommendations fall, this is definitely a long length of
time.  Again, I tailored it specifically to the history of drinking and relapses over the years.

Id. at 24-25.  At the hearing, I invited the DOE psychiatrist to observe the individual and hear the testimony
offered concerning her involvement with alcohol during the nine months that passed since he conducted his
evaluation of the individual.  After we had heard all the testimony, I asked him whether he had revised his
opinion concerning whether the individual was now rehabilitated or reformed from her alcohol dependence.
He considered the following factors: the individual had been abstinent for less than half of the three years he
originally recommended; she had attended, by his calculation, 30 to 70 hours of AA meetings, of the 150
hours he originally recommended; she was still taking Antabuse, which raises the question of relapse risk
if she were to decide unilaterally to stop taking it; her husband was still living in her home, which the
individual herself had acknowledged was not good for her sobriety and mental health; and she was not as
intensely committed to AA as he felt she should be to be successful.  Based on those factors, the DOE
psychiatrist stated that he could not lessen his requirements for adequate evidence of rehabilitation or
reformation, and concluded that the individual had not yet met those requirements.  Id. at 103-04.  
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IV.  ANALYSIS

The Notification Letter states that a board-certified psychiatrist evaluated the individual and diagnosed her
as alcohol dependent, an illness or mental condition, which causes, or may cause, a significant defect in
judgment or reliability.  Although the individual has disputed some of the details listed in the Notification
Letter that concern her alcohol consumption, she does agree that she is an alcoholic and has been one since
1984, that she was sober from 1986 to 1996, that she had a relapse in 1996 and struggled with alcohol
dependence until 2001, and that she has been abstinent again since Thanksgiving of 2001.  This derogatory
information creates serious security concerns about the individual under Criterion J (alcohol dependence)
and Criterion H (illness or mental condition).

Excessive consumption of alcohol, even off the job, raises security concerns because of the possibility that
a clearance holder may say or do something under the influence of alcohol that violates security regulations.
See Personnel Security Hearing (Case No. VSO-0574), 28 DOE ¶ 82,907 (March 13, 2003);
Personnel Security Review (Case No. VSA-0174), 27 DOE ¶ 83,005, affirmed (OSA 1998).  In this
case, the risk is that the individual’s excessive use of alcohol might impair her judgment and reliability to the
point that she will fail to safeguard classified matter or special nuclear material.  It is appropriate for the DOE
to question a person’s reliability when that person has a history of consuming alcohol excessively, and has
been abstinent for only a relatively short period.

Since there is reliable, derogatory information that creates a substantial doubt concerning the individual's
eligibility for access authorization, I need only consider below whether the individual has made a showing
of mitigating facts and circumstances sufficient to overcome the DOE's security concerns under Criteria J
and H.  Because the hearing officer may recommend that an individual’s access authorization be reinstated
only if it “will not endanger the common defense and security and will be clearly consistent with the national
interest,” 10 C.F.R. § 710.27(d), the individual must provide convincing evidence mitigating those security
concerns.  The individual has not disputed the DOE psychiatrist’s opinion as it was presented in the report.
The sole issue, then, is whether, in the nine months between the evaluation and the hearing, the individual has
achieved adequate rehabilitation or reformation that mitigates the local security office’s concerns.  

The record reflects the following mitigating facts.   Although the DOE psychiatrist questioned its accuracy,
the individual’s statement that she had been completely abstinent for 16 months at the time of the hearing
stands as the only evidence on record of her current involvement with alcohol.  Moreover, the individual’s
sister supports that testimony.  Tr. at 91-92.  The individual had been attending AA regularly, if not
intensively, for about nine months as of the time of the hearing.  In addition to AA, she states that she has
the emotional support of her mother and her brother, who live nearby, as well as one particular neighbor,
should she need them.  Id. at 83.  The DOE psychiatrist testified that the individual was moving in the “right
direction” in addressing her alcohol dependence, though he felt her progress was not yet adequate.  Id. at
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2/ Even with the best of intentions, I do not believe that an individual can reliably control her behavior
when intoxicated.  That inability to control behavior forms the security concern that underlies both
Criterion J and Criterion H.  Nevertheless, I accept this assertion to demonstrate the security-
conscious nature of the individual.

105.  Finally, her sister testified that the individual would never disclose classified information, “drunk or
sober.” Id. at 97. 2/ 

Despite these showings of progress and a healthy frame of mind, my opinion is that the individual has not
successfully mitigated the national security concerns raised by the local security office.  The DOE psychiatrist
set forth in his report his opinion as to what the individual must do to achieve adequate rehabilitation or
reformation from her alcohol dependence: three years of abstinence from alcohol if she participates actively
in AA, or five years of “absolute sobriety” unaccompanied by any rehabilitation program. The psychiatrist
acknowledged that the required periods of sobriety are extremely long, but clearly explained that his
recommendations arose from the individual’s history of relapses into alcohol dependence, despite extensive
treatment and long periods of sobriety.  Based on the evidence presented in this proceeding, I am convinced
that his rehabilitation and reformation recommendations are appropriate for this individual. 

After hearing testimony of the individual’s progress since his evaluation, the DOE psychiatrist maintained that
three to five years of sobriety were still necessary, not only because of her history of alcohol dependence
(including periods of sobriety and episodes of relapse), but also because of current circumstances (including
her mediocre commitment to AA, her continued use of Antabuse, and her permitting her ex-husband to stay
in her residence).  I agree with his conclusions.  The DOE psychiatrist’s testimony convinces me that the
individual’s struggles with alcohol dependence are far from over, and that her current circumstances
increase, rather than decrease, the likelihood of relapse.  After considering all the evidence in the record,
it would be premature for me to find that the individual is rehabilitated or reformed from her alcohol
dependence at this time.  The individual has not demonstrated in the course of this proceeding that the risk
of relapse to excessive alcohol consumption is acceptably low.   Consequently, the individual has not
mitigated the DOE’s security concerns under Criteria J and H regarding her history of alcohol dependence.
Nevertheless, the record of this proceeding demonstrates that the individual is making significant progress
against her alcohol dependence.  She should be commended for her efforts, and when she achieves the
recommended periods of sobriety, she should be encouraged to seek reconsideration of her request for
access authorization.

V. CONCLUSION

For the reasons set forth above, I conclude that the individual has not presented evidence that warrants
restoring her access authorization.  The individual has not demonstrated that restoring her access



- 8 -

authorization will not endanger the common defense and will be clearly consistent with the national interest.
Therefore, the individual's access authorization should not be restored. 

William M. Schwartz
Hearing Officer
Office of Hearings and Appeals

Date: November 24, 2003



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

2/ On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending
procedures for making final determinations of eligibility for access authorization.  66 Fed. Reg.
47061 (September 11, 2001).  The revised regulations were effective immediately upon publication
and govern the present Decision.
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OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: January 9, 2003

Case Number: TSO-0021

This Decision concerns the eligibility of XXXXX XXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material."  A Department of Energy Operations1/

Office (DOE) suspended the individual's access authorization under the provisions of
Part 710.   As set forth in this Decision, I have determined on the basis of the evidence2/

and testimony presented that the individual’s security clearance should not be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE and its contractors, agents,
DOE access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive, common-sense judgment,
made after consideration of all relevant information, favorable and 
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unfavorable, as to whether the granting or continuation of access authorization will not
endanger the common defense and security and is clearly consistent with the national
interest."  10 C.F.R. § 710.7(a).

In this instance, the individual was granted a security clearance by DOE as a condition
of his employment with a DOE contractor.  However, the DOE Office of Safeguards and
Security (DOE Security) initiated formal administrative review proceedings by
informing the individual that his access authorization was suspended pending the
resolution of certain derogatory information that created substantial doubt regarding
his continued eligibility.  This derogatory information is described in a Notification
Letter issued to the individual on October 11, 2002, and falls within the purview of
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R.
§ 710.8, subsections f, h and l.   More specifically, the Notification Letter alleges that the
individual: 1) “deliberately misrepresented, falsified, or omitted significant information
from a Questionnaire for National Security Position and Personnel Security
Questionnaire” (Criterion F); 2) “has an illness or mental condition of a nature which in
the opinion of a board-certified psychiatrist causes, or may cause, a significant defect in
his judgment and reliability" (Criterion H); and 3) “engaged in unusual conduct or is
subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation, or duress which may cause him to act contrary to the best
interests of the national security.” (Criterion L).    The bases for these findings, as stated
in the Notification Letter, are summarized below.

Citing Criterion F, the Notification Letter states that the individual failed to disclose
psychiatric treatment and counseling that he received from 1986 to 1987 on  a
Personnel Security Questionnaire (PSQ) he executed on April 18, 1988, or on
subsequent Questionnaires for National Security Position (QNSP) that he completed on
July 13, 1993, on August 4, 1994, and on July 20, 1995.  The Notification Letter further
states that during a Personnel Security Interview (PSI) conducted with the individual
on March 28, 2002, the individual admitted that he intentionally omitted this
information from his PSQ and QNSPs.

Regarding Criterion H, the Notification Letter states that on June 11, 2002, the
individual was evaluated by a DOE consultant psychiatrist (DOE Psychiatrist) who
diagnosed the individual with a mental condition, specifically Exhibitionism, that
causes a defect in the individual’s judgment and reliability.  According to the report of
the DOE Psychiatrist, the individual meets all of the criteria for Exhibitionism in that
for a period greater than six months, he has had recurrent intense sexual arousing
fantasies, sexual urges and behaviors involving exposure of his genitals to an
unsuspecting woman.  The individual has acted on these urges, causing him emotional
distress, interpersonal problems and legal difficulties.  The Notification Letter further
notes that the individual has been evaluated and diagnosed with Exhibitionism on
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three previous occasions, including by: (1) a clinical psychologist who treated the
individual from June 1986 to May 1987; (2) a clinical psychologist (Staff Psychologist)
on staff with the individual’s employer, who evaluated the individual and issued a report
in April 2002; and (3) a clinical psychologist to whom the individual was referred to by
the Staff Psychologist, and also issued a report in April 2002.

Finally, with regard to Criterion L, the Notification Letter states that during the PSI,
the individual admitted that he has knowingly engaged in a pattern of criminal
behavior, specifically indecent exposure, and that from the beginning of 2002 until the
date of the interview, he had exposed himself probably one hundred times to women
between the ages of 18 and 35 years old.  The individual acknowledged during the PSI
that in 1986, he was investigated by the police regarding a complaint that he had
exposed himself to a teenage female, but he was not charged because he was in therapy
at the time.  However, in March 2002, the individual was charged with the offense of
Public Indecency following an incident and a warrant was issued for his arrest.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on January 9,
2003, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On January 13, 2003, I was appointed as Hearing Officer
in this case.  After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE Counsel
called the DOE Psychiatrist.  Apart from testifying on his own behalf, the individual
called the Staff Psychologist, his supervisor and a licenced clinical social worker
(Therapist) who is presently treating the individual.  The transcript taken at the
hearing will be hereinafter cited as "Tr.".  Various documents that were submitted by
the DOE Counsel and the individual during this proceeding constitute exhibits to the
hearing transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual began working for a DOE contractor in 1974 and was granted a DOE
security clearance as a condition of his employment.  The individual maintained his
security  clearance for nearly thirty years by completing the required security
questionnaires and undergoing periodic reinvestigations.  However, on March 2, 2002,
the individual was arrested and charged with Public Indecency.  The individual
immediately reported the arrest to his employer, which referred the individual to its
Staff Psychologist.  The Staff Psychologist evaluated the individual on March 7, 2002.
The individual was also referred to DOE Security, which conducted a PSI with the
individual on March 28, 2002.  During his evaluation by the Staff Psychologist and
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during the PSI, the individual revealed that the circumstances underlying to his
March  2002 arrest were not isolated but emblematic of a pattern of behavior engaged
in by the individual since 1986.

The individual’s March 2002 arrest resulted from an incident when the individual
admittedly parked his car in a residential neighborhood for the purpose of stripping
naked below the waist and then suddenly opening the car door and exposing his genitals
to an unsuspecting female.  The exposing of his genitals to females in this manner
sexually stimulates the individual who receives an erection and usually masturbates
to ejaculation before driving away.  The individual targeted attractive females between
the ages of 18 and 35.  The individual estimates that he engaged in this conduct one
hundred times during the year preceding his arrest.  On this occasion in March 2002,
however, a male resident of the neighborhood observed the individual sitting naked
below the waist in his car.  The resident pursued the individual in his vehicle and called
the police after blocking the individual’s car on a dead end street.

The individual’s apparently began acting out of his sexual fantasy of exposing himself
to startled females nearly twenty years ago.  In June 1986, the individual began seeing
a psychiatrist who diagnosed the individual with Exhibitionism.  This psychiatrist had
36 sessions with the individual, ending in May 1987.  While undergoing treatment in
1986, the individual was involved in an incident in which he exposed himself to a
teenager who took down his license plate number and reported the individual to the
police.  However, the police elected not to pursue criminal charges against the individual
in the 1986 incident based upon the individual’s assurance that he would continue in
psychiatric treatment.  The individual concedes that the psychiatric treatment he
received from June 1986 through May 1987 was unsuccessful, and his pattern of
exposing himself to women escalated in the ensuing years. The individual intentionally
did not report the psychiatric treatment he received for Exhibitionism in 1986-87 on a
PSQ he completed in 1988, or on QNSPs he completed in 1993, 1994, and 1995, for
reinvestigations to maintain his access authorization.

Pursuant to his evaluation of the individual in March 2002, the Staff Psychologist
issued a  report dated April 16, 2002, in which he diagnosed the individual with
Exhibitionism and Chronic Anxiety.  In his report, the Staff Psychologist states that the
individual shows poor insight and judgment with regard to his exhibitionism, and that
this mental illness does cause a significant defect in the individual’s judgment and
reliability.  The Staff Psychologist stated that the individual appeared to have a good
prognosis due to his apparent openness and honesty during the evaluation process.
However, the report further states that exhibitionism usually requires at least one year
of weekly therapy with less frequent maintenance thereafter, but notes that
exhibitionism is difficult to eliminate and some reoccurrence and setbacks are not
unusual.  The Staff Psychologist decided to refer the individual to another psychiatrist
(Referral Psychiatrist) having greater expertise treating sexual disorders.  The 
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Referral Psychiatrist concurred with the Staff Psychiatrist, also diagnosing the
individual with Exhibitionism and Chronic Anxiety.  The individual could not continue
treatment with the Referral Psychiatrist due to financial restraints imposed by his
health insurance carrier.  The individual was therefore referred to a licensed clinical
social worker (Therapist) specializing in the treatment of Exhibitionism and sexual
disorders.  The individual has remained in treatment with the Therapist since May
2002.  The Therapist initially met with the individual in private weekly sessions and
then placed the individual in sex offender group therapy.  The individual’s sex offender
group meets in weekly sessions lasting an hour and a half.

In June 2002, the individual was referred to the DOE Psychiatrist by DOE Security
based upon the information received during the PSI.  In his report, the DOE
Psychiatrist expresses his opinion that the individual has an illness and mental
condition, Exhibitionism, that is causing a defect in judgment and reliability.  In this
regard, the report notes that the individual has admitted to having distracting sexual
fantasies in the workplace and to engaging in repeated criminal behavior, indecent
exposure, outside of the workplace.  The DOE Psychiatrist considers the individual to
be a security risk since he is untrustworthy and potentially susceptible to exploitation
and blackmail if a future incident occurred.  The DOE Psychiatrist believes that it is
essential that the individual continue to pursue treatment, including medication and
psychotherapy.  The DOE Psychiatrist agreed with the opinions expressed by previous
psychiatrists who evaluated the individual that the individual’s prognosis is guarded
and that the individual should continue in weekly treatment for a minimum of one year,
with continued follow-up at longer intervals thereafter.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of 
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3/ The record indicates that the 1988 PSQ and August 1994 QNSP were completed by the
individual to initiate security clearance reinvestigations, while the July 1993 and June 1995 QNSPs
were completed by the individual to maintain his eligibility under the Personnel Security Assurance
Program (PSAP), 10 C.F.R. Part 710, Subpart B.  See Exh. 8.

denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S.
905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the voluntariness of the participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation
for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After
due deliberation, it is my determination that the individual’s access authorization
should not be restored since I am unable to conclude that such restoration would not
endanger the common defense and security and would be clearly consistent with the
national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in support
of this determination are discussed below.

A.   Criteria F; Falsification

The individual admits that he intentionally omitted information that he had received
psychiatric treatment for Exhibitionism during 1986-1987 from a PSQ he completed in
April 1988, and from several QNSPs he completed in July 1993, August 1994 and June
1995.   During the PSI, the individual stated that he withheld the information because3/

“I felt like it wasn’t any of [DOE’s] business.”  Exh. 11 at 111.  The individual stated
further that “I didn’t feel that I was gonna be a security threat . . . [and] I guess I was
afraid I’d lose my job.”  Id. at 111-12.

The basis for DOE Security’s concern with the individual’s intentional falsification of his
security questionnaires is obvious.  The filing of false documents by an individual in the
course of determining eligibility for DOE access authorization raises serious issues of
honesty, reliability and trustworthiness.  The DOE security program is based on trust,
and when a security clearance holder breaches that trust, it is difficult to determine to
what extent the individual can be trusted again in the future. See, e.g., Personnel
Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995); 
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4/ The DOE Psychiatrist explained during his testimony that his diagnosis as well as the diagnosis of
the Referral Psychiatrist were based upon criteria set forth in the Diagnostic and Statistical
Manual of Mental Disorders, Fourth Edition (DSM-IV).  Tr. at 23-24.

Personnel Security Hearing, Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), aff’d,
27 DOE ¶ 83,030 (2000).

Under the circumstances of this case, I find that DOE Security properly invoked Criterion
F.   Moreover, I find little to mitigate the individual’s intentional omission of critical
information, i.e. his psychiatric treatment, from his PSQ and QNSPs.  If the individual had
not been arrested in March 2002 for Public Indecency, there is no reason to believe that
the individual would have ever come forward with this information.    

The DOE Psychiatrist explained during his testimony that the individual’s failure to
disclose his psychiatric treatment on the security questionnaires was “pretty normal” and
“most of the people I have seen with these kinds of conditions don’t tell the truth about it
as part of their illness.”  Tr. at 26.  The DOE Psychiatrist now sees a willingness in the
individual to discuss his illness and conduct open and honestly.  Tr. at 22.  During his
testimony, the individual corroborated the opinion of the DOE Psychiatrist, explaining
that he now believes that hiding his psychiatric treatment from DOE was a part of his
mental condition, but “I think I’m different now.  I think for the first time in my life I have
been able to be completely honest.”  Tr. at 88.  Notwithstanding, I do not find that the
individual has fully mitigated the security concerns attached with the falsification of his
security questionnaires.  It is apparent that the individual has made progress during his
therapy, resulting in greater honesty with regard to his exhibitionism.  Nonetheless, as
explained in greater detail below, the individual is not nearly rehabilitated from his
mental condition and thus the root cause of his dishonesty remains.

B.  Criterion H & L; Mental Condition/Unusual Conduct

The record is undisputed in this case that the individual has a mental condition,
Exhibitionism, which causes a significant defect in his judgment and reliability.  The
individual has been diagnosed with Exhibitionism by four board-certified mental health
professionals, including the psychiatrist who treated the individual in 1986-1987, his
employer’s Staff Psychologist who evaluated the individual in April 2002, the Referral
Psychiatrist who also evaluated the individual in April 2002, and finally by the DOE
Psychiatrist who evaluated the individual in June 2002.    This mental condition has4/

manifested itself in criminal conduct, Indecent Exposure, that the individual admittedly
engaged in hundreds of times over the past fifteen years.  During this time period, the
individual was not only hiding his exhibitionism from DOE but 
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5/ The record indicates that the individual’s wife has been aware of his problem since 1986 when he
first received treatment.  See Exh. 7 at 3.  However, the individual hid his increasing exhibitionism
from her during the years preceding his arrest, realizing the pain and anguish it causes her.  See Exh.
11 (PSI) at 35-36, 70.  Nonetheless, the individual’s wife was not surprised on March 2, 2002,
when he informed her that he had been arrested for Indecent Exposure.  Id. at 71.

6/ The DOE Psychiatrist suggested that the individual might consider taking medication to control
obsessive sexual impulses.  Tr. at 26.  The individual’s Therapist was surprised that the individual
was not already on medication and stated that she would discuss this option with the individual.
Tr. at 68.  The individual testified that he is willing to take medication if his Therapist deems it
appropriate to control his exhibitionism.  Tr. at 99.

from his wife.   The individual therefore may have been susceptible to blackmail or other5/

exploitation.  I therefore find that DOE Security properly invoked Criterion H and
Criterion L in suspending the individual’s security clearance.  I turn to whether the
individual has presented sufficient mitigating evidence to overcome the security concerns
associated with his mental condition and associated behavior.

The Staff Psychologist, DOE Psychiatrist and the individual’s Therapist share the view
that the individual has a number of positive indicators that he might one day achieve
rehabilitation from his exhibitionism.  They concur that since his arrest in March 2002,
the individual has displayed openness and honesty in discussing his behavior and he
appears to be highly motivated to do whatever is required to achieve rehabilitation.  Tr.
at 20-22, 44.   The individual has a strong support from his family, particularly his wife6/

who takes part in some of the individual’s therapy sessions.  Tr. at 44, 65.   In addition, the
DOE Psychiatrist and Therapist noted that the individual is very religious and his faith
is a highly motivating factor in his life.  Id.  Finally, I found the individual to be forthright
and convincing when testifying that unlike the previous treatment he underwent during
1986-87, he is now fully committed to doing what is necessary to stop the behavior that led
to his arrest.  Tr. at 91-93.

However, the record is equally clear that the individual is far from being rehabilitated from
his exhibitionism.  Tr. at 33-35, 46.  The DOE Psychiatrist recommended in his report that
the individual’s course of treatment entail weekly therapy for a minimum of one year, with
continued follow-up at longer intervals thereafter.  Exh. 7 at 9.  At the hearing, however,
the DOE Psychiatrist deferred to the judgment of the Therapist with regard to
recommended treatment, in view of the greater experience the Therapist possesses in
treating this type of behavior.  Tr. at 105-06.  According to the Therapist, the individual
is “very early in treatment” and advised that the individual remain in treatment for at
least two years, explaining that “sex offender treatment is long-term because it involves
so much.”  Tr. at 61-62.  The Therapist further explained that the individual’s treatment
at this stage involves primarily group therapy to make the 
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7/ The Therapist stated that a relapse prevention plan has not yet been structured for the individual
because “he does not know enough about himself to do that, but that will come very soon and
relapse prevention plans are individualized and evolving.  As he knows more about himself, the plan
will change and become much more specific and some of the earlier issues of risk will die away as
he continues in treatment.”  Tr. at 63. 

8/ According to the Therapist, these polygraph examinations have proven to be very effective in
detecting repeat behavior by sex offenders while in therapy.  Tr. at 72-73.  While the Therapist
conceded that polygraph examinations are not infallible with regard to some persons, Tr. at 73-74,
she believes that a polygraph examination would surely detect an episode of exhibitionism by the
individual, stating that “[the individual] has a significant amount of guilt and shame and so I can’t
imagine that his behavior would not be detected by polygraph.”  Tr. at 81. 

9/ The individual’s March 2003 polygraph examination did not detect any repeat episodes of
exhibitionism by the individual.  According to the report of the polygraph examiner, however, “there
have been approx. 6 times that he was tempted to expose himself since last September.”  Exh. 13.

individual more aware about his exhibitionism, and “[the individual] has not started a
relapse prevention plan yet.”  Tr. at 63.   Since the risk of relapse remains high at this7/

stage of the individual’s treatment, the Therapist requires patients to submit to
“maintenance polygraphs.”  Tr. at 66.  The individual had a polygraph examination in
March 2003 and the Therapist stated that the individual would have another polygraph
in four months.  Exh. Tr. at 74.  8/

The individual agreed with the assessment of the Therapist that he is in an early stage of
treatment “and I don’t know how long it is going to take.”  Tr. at 98.  The individual
conceded during his testimony that “I can’t tell you that I’m never going to do this again
because that is just the nature of the illness and all I can tell you is that, in the foreseeable
future a day at a time, I’m going to try to reclaim my life, hopefully, and never re-offend.”
Tr. at 96.  I highly commend the individual for his honesty and determination.  However,
the individual’s testimony confirms my finding that he is not yet rehabilitated from
Exhibitionism,  and consequently the concerns of DOE Security under Criterion H and9/

Criterion L are essentially unmitigated.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(f), (h) and (l) in suspending the individual's access authorization.  For the reasons
I have described above, I find that the individual has failed to mitigate the legitimate
security  concerns associated with these findings.  I am therefore unable to find that
restoring the individual’s access authorization would not endanger the 
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common defense and security and would be clearly consistent with the national interest.
Accordingly, I have determined that the individual's access authorization should not be
restored.  The individual may seek review of this Decision by an Appeal Panel under the
regulation set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: June 26, 2003
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July 3, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 18, 2003

Case Number: TSO-0023

This Decision concerns the eligibility of xxxxxxxxxxxxxxxx (hereinafter "the individual") for continued access
authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."  This Decision will consider whether, based on the testimony and other evidence presented in
this proceeding, the individual's suspended access authorization should be restored.  For the reasons
detailed below, it is my decision that the individual's access authorization should not be restored.  

I. BACKGROUND

In February 2003, the Manager of a Department of Energy (DOE) operations office issued a Notification
Letter to the individual, stating that the DOE was in possession of derogatory information that created a
substantial doubt concerning his continued eligibility for access authorization.  In the Notification Letter, the
operations office also informed the individual that he was entitled to a Hearing before a Hearing Officer in
order to respond to the information contained in the Notification Letter. The individual  requested a hearing
in this matter and the operations office forwarded this request to the Office of Hearings and Appeals.  I was
appointed to serve as the Hearing Officer.  In accordance with 10 C.F.R. §710.25(e) and (g), I convened
a Hearing in this matter (Hearing).

In the Notification Letter, the operations office indicates that the individual omitted significant information
about his military service with the United States Air Force from his answers to a 



1/  The individual signed the QNSP on January 23, 2002.  The QNSP is included in the record of the
proceeding as DOE Exhibit #10. (hereinafter DOE Exhibit #10).    

2/ The security specialist testified that the individual’s failure to report items correctly on his QNSP
indicated that this document could not be relied upon and “his truthfulness, his honesty was brought
into question.”  Transcript of Hearing (hereinafter Tr.) at 11. 
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Questionnaire for National Security Position (QNSP).  1/  Specifically, on that QNSP he answered
Question 16 (Your Military History) by indicating he had never served in the military.  His answer to
Question 11(List Your Employment Activities) did not include a statement about any military service.
Finally, his answer to Question 21(Your medical Record) indicated he had never consulted a mental health
professional.   The notification letter also indicates the individual failed to provide information about his
military service and consultations with a psychiatrist on two other occasions.  The first was during a March
2002 psychological assessment that was part of a DOE accelerated access authorization program, and
the second was during an April  2002 background interview with an FBI agent.   The Notification Letter
states that such omissions constitute a security concern under 10 C.F.R. §710.8(f)(hereinafter Criterion
F).  2/  

The Notification Letter also indicates that the individual engaged in unusual behavior that shows he is not
reliable or trustworthy.  The behavior specified in this notification letter is that the individual faked a suicide
attempt in order to convince the Air Force to release him from his enlistment.  According to the Notification
Letter such conduct constitutes a security concern under 10 C.F.R. §710.8(l)(hereinafter Criterion L).  

Finally, the notification letter indicates that the individual has a past history of an adjustment disorder and
that such a disorder constitutes a security concern under 10 C.F.R. §710.8(h) (hereinafter Criterion H).
  

II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer.  As discussed below, once
a security concern has been raised, Part 710 clearly places upon the individual the responsibility to bring
forth persuasive evidence concerning his eligibility for access authorization, and requires the Hearing Officer
to base all findings relevant to this eligibility upon a convincing level of evidence.  10 C.F.R.
§§ 710.21(b)(6), 710.27(b), (c), (d).  

A.  The Individual's Burden of Proof
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It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal
matter, where the government would have the burden of proving the defendant guilty beyond a reasonable
doubt.  Once a security concern has been raised, the standard in this proceeding places the burden of proof
on the individual.  It is designed to protect national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 

This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that
there is a presumption against granting or restoring an access authorization.  See  Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting
of access authorizations indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
In addition to his own testimony, the individual in these cases is generally expected to bring forward witness
testimony and/or other evidence which, taken together, is sufficient to persuade the Hearing Officer that
restoring access authorization is clearly consistent with the national interest.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).  

B.  Basis for the Hearing Officer's Decision

In a personnel security case under Part 710, it is my role as the Hearing Officer to issue a Decision as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive, commonsense judgment, made after
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements,
and  assess the credibility and demeanor of the witnesses who gave testimony at the Hearing.

    
III. FACTUAL BACKGROUND

In order to understand the testimony and arguments presented at the Hearing, it is necessary to have an
overview of the facts surrounding the individual’s enlistment in the United States Air Force.  The individual’s
high school permitted him to graduate six months early to enlist in the Air Force.  The individual graduated
one month after his 18  birthday.  As part of his pre-enlistment process, the th



3/ The superficial cuts did not require medical attention.  
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individual and an Air Force representative signed a document entitled “Guaranteed Training Enlistment
Agreement.”  Individual exhibit #3.  The agreement indicated that the individual was “guaranteed training
and a first regular duty assignment in AFS (Air Force Specialty) security apprentice.”  

On February 17, 1999, the individual enlisted in the Air Force and was sent to Lackland Air Force base
for the basic training required of all enlistees.  DOE exhibit #14.  As a normal part of the basic training
process the individual completed a background questionnaire.  On that questionnaire the individual revealed
that when he was 15 years old he had made a suicide gesture by making superficial cuts on his wrists. 3/
 On the basis of his report of a suicide gesture, his expressed unhappiness with military life and his
superior’s belief that the individual might be depressed, the individual was referred to the Lackland medical
center’s behavior service for a mental health evaluation.    The evaluation report is dated February 23 and
signed by a Captain.  The report indicates the individual was having difficulty sleeping, his motivation for
training was low and that he wanted to go home.  The report concludes that the individual’s difficulties
appeared to be within normal limits for an enlistee in the early stages of training and that the individual
should continue his basic training.  The report also finds that on the basis of the individual’s report of a
suicide gesture when he was 15, the individual should be disqualified from training as a security apprentice.

Soon after the evaluation the individual was informed that he would not be receiving training as a security
apprentice.  The individual was very unhappy with the news and tried to avail himself of the right he
believed he had under paragraph 2 of the Guaranteed Training Enlistment Agreement.  Paragraph 2 of the
Guaranteed Training Enlistment Agreement specifies:

2.  If I am disqualified from training to the apprentice skill level through no fault of my own
and for reasons other than academic deficiency, I may be involuntarily discharged from the
Air Force. If the Air Force does not discharge me, I may choose to (a) . . . or (b)request
separation from the Air Force.  

The Air Force told the individual that he would not be discharged and that he would be required to
complete his 6-year enlistment.  The individual became despondent.  He wrote a letter requesting that the
Air Force separate him.  The Air Force rejected his request.

In order to try to obtain a discharge the individual made some superficial cuts on his arms.  After speaking
with the chaplain on March 5 the individual was evaluated for a second time at Lackland’s behavior
medical service.  The March 5 evaluation report determined a degree of psychological 
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disturbance sufficient for an immediate hospitalization.  DOE Exhibit # 18.  During the four-day
hospitalization the individual was evaluated by the psychiatric staff and he attended group counseling
sessions with the other patients.    The March 7 evaluation report written by a Major, Staff of the Inpatient
Psychiatric Service, indicated the individual did not have a medically disqualifying psychiatric condition.
However, the report indicated the individual has an adjustment disorder which impairs his ability to function
in the military.  The report recommended the individual receive an entry level separation.  DOE Exhibit #17.
On March 10 the individual was informed that he would be discharged.  On March 18, 1999, he received
an “entry level separation.”  DOE Exhibit #15. 

IV. HEARING TESTIMONY

At the Hearing the individual testified on his own behalf and he presented the testimony of 12 additional
character witnesses.  There was also testimony from the DOE consulting psychiatrist and the individual’s
psychiatrist.  I will consider in detail the testimony of the two experts in the context of the Criterion H
concern below.  The following is a summary of the testimony of the character witnesses in the order they
testified.

A.  The first witness was a security officer at the DOE site who has known the individual for a year and a
half.   He has been in the active military for two years and the national guard for four additional years.   He
testified that he believes it was correct for the individual to have answered no to the  question on the QNSP
asking if he had ever served in the military.  Tr. at 112.  This witness testified that after 29 days of basic
training and an entry level separation, he believes that a separation officer would have told an enlistee that
he had never been in the military.  This witness also testified that he has known recruiters to give enlistees
false information and he has seen enlistees to go to  “extremes for separation.”  Tr. at 112 and 114.  He
also testified that the individual is very honest and an excellent security guard.  Tr. at 118.
 

B.   The second witness was a security officer who served in the Air Force.  He testified that when he
enlisted in the Air Force he was guaranteed specific training.  He testified that if his guaranteed training had
been taken away and he was told that he would have to do another job “for the next six years instead of
doing [the job] I wanted to do, I would have done anything to get out.”  Tr. at 135.  

This witness testified that during basic training an enlistee has no rank and that an enlistee only receives a
rank after completion of the technical training which follows basic training.  He also testified that he could
remember  training instructors saying “Hey, you know, you want to leave, I have someone to talk with you
and we can get you out and it will be like it never happened.”  Tr. at 139.  This witness was asked if he
thought the individual should have answered yes to having been in the military.  He indicated that he
believed that if you did not complete basic training you were 
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never actually in the military.   Accordingly, he testified that he believes the individual answered the question
about military service correctly. Tr. at 134. 
 
The witness was then asked if he thought that four days of hospitalization at the Lackland Air Force  mental
hospital should be considered a “consultation with a mental health professional” and reported on the
QNSP.   He indicated that the hospital was just something the Air Force used to get people out of the
military and he would not consider it a “consultation with a mental health professional.”  Tr. at 148.
  
Finally, he testified that the individual is an honorable and trustworthy person and that he was well
respected by the guard force at the facility.  Tr. at 136.
        
C.   The third witness was in the military for 8 ½ years as a personnel specialist.  In his view, an enlistee
receiving an entry level separation did  serve in the military.  However, he indicated that he believed the
individual was told during Air Force out placement that he had not served in the military and on that basis
the individual had honestly answered the question about military service on the QNSP.  Tr. at 160.  Finally,
he testified that in his experience the individual has always been very honest.  Tr. at 161.

D.   The fourth witness went to high school with the individual.  They joined the Air Force at the same time
and were assigned to the same dorm during basic training.   This witness was elected the dorm chief.   He
testified that the individual told him, in his capacity a dorm chief, that the military was not for him and that
he wanted to go home.  Tr. at 166.   The witness also testified that the individual was upset about not
receiving his guaranteed training and indicated that he heard cutting himself was a good way to get out of
the military.  Tr. at 167 and 168.  The witness testified that he tried to convince the individual not to cut
himself.   The witness reported the conversations to his supervisor.  Tr. at 167.  

After the individual cut himself, the witness’s superior had a discussion with him about the individual.  After
that discussion  the superior had the individual transferred to the medical unit.  The witness characterized
the medical unit as the place one goes when “you were waiting to get discharged or you have other things
going on.”  Tr. at 165.   When asked why he believed the individual wanted to get out of the Air Force he
indicated that when you go through basic training “it is very stressful mentally and physically.  And they tear
you down, and it can do a lot to a person to make them think that they cannot make it through.  This is not
for them.  They need to go home.  Starting off, we had a flight of 78 and we went down to -- I think our
graduating flight was 45.”  Tr. at 166.  

Finally, this witness was asked about entry level separations.  He testified that “Basic Training is considered
- - you are trying to get in.  It is kind of like the evaluation aspect.  You can get out.  And 
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if you get out during that time where you have not fully been sworn in, . . . you do not have to put it on that
paperwork.”  Tr. at 170.  Finally this witness testified that he believes the individual is honest and that he
would not falsify a DOE form.  Tr. at 171.

E.  The fifth witness had a twenty-year career in the Unites States Army.  The last four years of his career
were spent as an Army recruiter.  

This witness was well informed about recruiting procedures in  the military.  When asked if a recruiter
would tell a potential enlistee that if he lost his guaranteed job speciality then he could get released from the
military with no adverse effect, this witness answered:

It is a selling tool. But, I mean we (Army) tell you that, too.  We tell our soldiers that, look,
we don’t give you the job.  We tell them that.  We are going to give your guaranteed
training and choice.  If for some reason we cannot make and give you that job - - notice
I said ‘we cannot not you’ - - you have to pay attention to the words.   

Tr. at 205.  

With respect to the Air Force’s guaranteed employment contract, the witness testified that in order to
receive training in the guaranteed field, the enlistee must stay mentally, physically and morally fit for the field.
Tr. at 202.  He testified that the Air Force did not reveal to recruits that they would receive additional
screening during basic training, and that if an enlistee was not considered mentally,  physically or morally
fit for the job classification, the Air Force would consider that the enlistee had broken the contract and the
enlistee would be required to train and work in an area chosen by the Air Force.  Tr. at 199 and 202.  

The witness provided an example of a situation when an enlistee would not receive his guaranteed training.
He hypothesized that it might be discovered during basic training that an enlistee needs prescription eye
glasses and therefore does not have the eye sight required to qualify for his guaranteed job specialty.  In
this situation the enlistee is not medically or physically fit for the job.  In this situation the military believes
there is no breach of the guarantee by the military even though the enlistee has lost his guaranteed training.
Tr. at 206.

This witness also testified about entry level separations from the military.  He indicated if an enlistee does
not complete 180 days on active duty and is discharged from the military he received an “entry level
separation.”  Technically the enlistee was in the military, but he is not eligible for VA loans, VA benefits and
VA schooling or for the GI bill.  He testified that “You have got to serve 180 days to become a Vet.”  Tr.
at 204.  The witness was then asked about the out placement process.  Specifically he was asked why an
Air Force official during out placement would suggest that an 
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enlistee receiving an entry level separation had not been in the military.  The witness testified that he
believed it was a misunderstanding.  He suggested the out placement official was  probably trying to inform
individuals receiving an entry level separation that they were not eligible for Veterans benefits but may have
said something more general like  “No you were not in the miliary.”  Tr. at 210.

The witness also discussed the Air Force Form DD214, which the individual received when he was given
an entry level separation from the Air Force.  In response to a question as to whether a person receiving
a DD214 form had ever served in the military the witness answered “If you received a DD214, you served
in the United States Military, and it tells you here, first off, the date entered.“ Tr. at 204. 

The witness testified that he does not believe that the individual intentionally falsified his QNSP. Tr. at 217.
He testified that he went through DOE guard force basic training with the individual.  He characterized the
DOE training as intense and  he testified that the individual held up very well and always had good spirits.
Tr. at 223.  The witnesses testified that he believed the individual was trustworthy and that he has a
reputation for honesty.  Tr. at 226.

F.  The sixth witness was a supervisor at a local restaurant.  The individual has been employed at the
restaurant for most of the time since 1999.  The witness testified that the individual is trustworthy, honest
and of high integrity.  She testified that she has assigned him a number of responsible positions and he
always accomplished those tasks.  She indicated he was always conscientious.  Tr. at 234.       

G.  The seventh witness was a Sergeant in the DOE guard force.  She testified that she had been told that
the individual had failed to provide accurate information on the QNSP.  She testified that she believes the
individual is trustworthy and honest.  She indicated that she reviewed  his personnel file and that the file
indicates that he has not had any job problems and that his job performance has been very good.  Tr. at
243 and 246.

H.  The eighth witness is a security guard who attended the DOE guard force academy training program
with the individual.  He testified that the individual performed very well during training.  He testified that the
individual job performance is excellent,  the individual would not intentionally provide false information and
the individual is an asset to the DOE security force.  Tr. at 277-280. 

He then testified about his own military service.  He stated that when he entered the military he was
guaranteed specific training.  However, he indicated that he, to this day, did not realize that he had to stay
physically, mentally and morally fit for the job classification or he would not have received the guaranteed
training Tr. at 271. 
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I.   The ninth witness has been a best friend of the individual for twelve years.  He testified that rules matter
to the individual, who has always been honest, and he believes the facility would benefit from having him
as an employee.  Tr. at 285-287.  When asked how the individual described his military service, he testified
that the individual had in social situations said “because he did not finish (basic training), he was not
technically in the military. ”  Tr. at 289.    

J.   The tenth witness has known the individual since they were high school sophomores.  He worked with
the individual at the local restaurant described above.  He testified that the individual would take
responsibility for mistakes. Tr. at 294.  He also testified that the individual was a trustworthy and honest
individual.  Tr. at 296.

K.  The individual’s sister testified that the individual has never done anything deceitful or illegal or wrong
and that he would not falsify the information he provided on the QNSP.   Tr. at 301-302.  She indicated
that at the time the individual was applying for a position at the DOE facility she and her mother discussed
with the individual how he should answer the QNSP question about military service.  This witness testified
that the individual told her that the Air Force official told him he never had to disclose on any application
that he was in the military.  She testified that she and her mother had both suggested that he “Just put it
down or explain to them.”  Tr. at 303.

L.  The individual’s mother testified that shortly before the individual joined the Air Force, two friends in
high school committed suicide, another friend was murdered and his uncle, who was a fireman, was killed
in a fire.  Tr. at 326.  She testified that she thought the individual was depressed and that he needed to take
some time for normal grieving before joining the Air Force.  Tr. at 327.  She testified that another uncle
helped him sign up against her wishes.  She clearly believed that the traumas in his life prior to his enlistment
were a primary cause of his problems in the Air Force.

The mother testified that her son told her that he planned not to disclose his military service on the QNSP.
She advised him to, at least, bring up his service with the DOE.  However, after several conversations the
individual told his mother that he believed the separation official’s statement and therefore he had decided
that he was not required to disclose his military service.  Accordingly, he told his mother that he decided
not to disclose the military service on his QNSP.  Tr. at 331 and 335.

She testified that her son has never been in any trouble, does not drink and is always the one that takes care
of everybody and does everything for everybody. Tr. at 332.  “He goes by the book, he follows the rules,
he gives 100 percent.” Tr. at 345.

M.  The Individual
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The individual testified that during the fall of his senior year in high school he had discussions with military
recruiters about joining the military.  He indicated that he really wanted a career in law enforcement and
believed the best way to start a law enforcement career was to serve in the Military Police.  Tr. at 128. 

The individual testified about his experience during basic training.  He indicated that during basic training
he realized he was unhappy and that he should have waited before enlisting.  Tr. at 351.  He testified that
he was often on guard duty and unable to get enough sleep.  He also testified that he was attacked by three
enlistees in the dorm and received a number of bruises but was not seriously injured.  Tr. at 356.
  
The individual testified that when he lost his guaranteed job training, he lost the only reason for joining the
Air Force. Tr. at 352.   He testified that he was told by other enlistees there were a variety of steps he
could take to convince the Air Force to separate him.  The two examples he gave were confessing to drug
use and cutting himself.  Tr. at 361.  He determined that cutting himself would be the easiest approach.  Tr.
at 361.   After he cut himself, he testified that he was taken to the medical center.  He testified that when
he looks back there is no “doubt in my mind that it was a psych ward.  But that is because I have taken a
lot of time to look over the situation.  I went through group counseling there.”  Tr. at 363.  Finally, he
testified that he believes the steps he took to be separated from the military were not appropriate and that
he is embarrassed by his actions to get out of the military.  Tr. at 371 and 386.  

He was asked why he did not accurately report his Air Force enlistment.  He testified that after he left the
Air Force he tried to forget the experience.  Tr. at 365.  He stated that when he filled out the QNSP he
did not think about his military service and he stated that “all I knew is I was told I technically was not in
the military.”  Tr. at 365.  He stated “I give you my word there was no intent to deceive.  . . .  I honestly
felt like I did not need to [disclose the service].”  Tr. at 370.  He concluded by indicating that he made
mistakes at age 18 and he believes since he did not have to report his Air Force service it was to his
advantage not to report the service.  Tr. at 387.    When he was asked why he failed to provide information
about psychiatric counseling while he was an enlistee, he testified that at the time he filled out the QNSP
he did not know who he had seen at Lackland’s medical center.  In this regard he also stated that because
he was trying to put his enlistment experience behind him, he did not think through the enlistment events
when he answered that question on the QNSP.  Tr. at 365.

   



4/ The Notification Letter specifies a Criterion H security concern without a specific current
psychiatric diagnosis based upon the following logic:

According to [the DOE psychiatrist], the individual is not psychiatrically cleared
for security purposes at present.  Although there is no current and manifest
evidence of any emotional or mental disorders, there remain understandable
concerns about the individual’s judgment and reliability based on his demonstrated
behaviors during [the individual’s enlistment in the Air Force] and while undergoing
background investigations and screening over the past year.  His level of maturity
may not be commensurate with the level of responsibility demanded by the duties
of a security police office, although he does seem to clearly possess the potential
for same.

The psychiatric report discussed at some length the information in the individual’s file indicating the
individual provided false information to the DOE.  The psychiatric report’s extended discussion of
the falsifications and how such falsifications generally indicate a security concern resulted in the
Notification Letter incorrectly finding that the DOE psychiatrist had diagnosed a current mental
disorder.  
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V. ANALYSIS AND FINDINGS

A. Psychiatric Diagnosis - Criterion H Concern

Criterion H refers to a security concern involving a mental condition that causes a defect in judgment or
reliability.  

The DOE consulting psychiatrist’s report indicates the individual was properly diagnosed with an
adjustment disorder during his enlistment in the Air Force, but the individual does not currently have a
diagnosable mental disorder.  4/   At the hearing the DOE consulting psychiatrist confirmed that in his view
the individual does not have any current diagnosis of  a mental disorder.  Tr. at 45.  When he was
specifically asked if the individual had a current mental disorder, he answered no.  Tr. at 58.  The DOE
psychiatrist concluded his description of his diagnosis by repeating the statement in his report that “There
is no current and manifest evidence of any emotional or mental disorders.”  Tr. at 64.  However, the DOE
psychiatrist testified that the individual’s behavior while he was an enlistee in the Air Force indicated an
adjustment disorder.  Tr. at 62 and 63.   He indicated if a person has had difficulties adjusting to prior
stressful events, he is more likely to have difficulties adjusting to future stressful situations.  He specified that
the chance the individual in this case will have difficulties adjusting in the future is somewhat more likely than
not. Tr. at 64.    
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The individual’s psychiatrist testified that she had three meetings with the individual.  Tr. at 49.  She agreed
with the DOE psychiatrist that there was no current diagnosis of a mental disorder.  However, she strongly
disagreed with the DOE psychiatrist on the probability of a future adjustment disorder.  She testified that
the individual’s youth, isolation from family and friends and the significant stresses  were a primary causes
of his adjustment disorder while an enlistee in the Air Force.   She testified that the passage of time makes
it less likely that he will have adjustment problems in the future.  Tr. at 73.  She also indicated that the
individual now has more support in his life, has matured and has his own coping mechanism.  She
concluded that the individual is not a higher risk for an adjustment disorder problem than a person with no
prior diagnosis of adjustment disorder.  Tr.  at 74.  I am convinced that the DOE psychiatrist after listening
to the individual psychiatrist generally agreed with her position that the likelihood of future adjustment
problems is not significant.  

Since both of the experts agree that there is no current psychiatric diagnosis of a mental illness,  I find that
there is no Criterion H security concern.

B. Unusual Conduct - Criterion L Concern

The Criterion L security concern in this case relates to unusual behavior that puts into question the
individual’s reliability.  Specifically, the Notification letter finds a Criterion L concern exists because the
individual “engaged in deceitful behavior to obtain separation from active service with the United State Air
Force. [The individual] faked a suicide attempt/gesture.”  Notification Letter at 4.  After reviewing the
testimony, I find as discussed below that this concern has been resolved.  

The individual admits that he made a suicide gesture in an attempt to be released from the Air Force.  The
testimony indicates that at the time of the suicide gesture, the individual was 18 years old, was in the
process of grieving the death of a number of friends, under significant pressure that is normally  a part of
basic training and  was very unhappy after losing his guaranteed training.  Further, he was depressed
because  he felt he was losing control of his future.  For example, when he tried to discuss the loss of his
guaranteed training with his military superiors, the chaplain and the professional in the health center, the
individual was told that he would just have to live with  different training.  

It is clear from the testimony that basic training is normally a very stressful undertaking and that many young
enlistees are unable to handle the pressure.  The individual was very young and for the first time isolated
from his family and friends.  He was left without a support system.   The lack of maturity and a lack of a
normal support mechanism combined with  the unwillingness of the Air Force to provide a separation or
the agreed to training resulted in the break down of the individual’s decision making process.  He decided
to take admittedly inappropriate steps to be released from the Air Force.    
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The individual has presented testimony to indicate he has matured in the four plus years since his  military
enlistment.  He has shown that he has successfully dealt with the pressures of the DOE guard force
academy and has established an excellent record as a DOE guard.  Many witnesses that know him well
testified that he is now a responsible adult.  I  believe he has demonstrated that his suicide gesture when
he was 18 years old and under severe pressure was an isolated event and very unlikely to recur.
Therefore, I find that the suicide gesture does not indicate current unreliability.  Therefore, I find that the
Criterion L security concern has been mitigated.  

C. Falsifications and Omissions - Criterion F Concern

Criterion F relates to security concerns involving falsification and serious omissions.  Specifically,
the Notification Letter indicates a Criterion F security concern on the basis of the individual’s failure to
accurately complete the QNSP.  It is undisputed that hee did not provide information about his Air Force
service and consultation with mental health professionals while in the Air Force.   He also failed to provide
the same information during a psychological evaluation  and during an interview with an FBI investigator.
Notification Letter page 3.  These falsifications occurred from January through April  2002.   

I have thoroughly considered the record of this proceeding, including the letters submitted by the individual
from co-workers.  From a security standpoint, false statements made by an individual in the course of an
official inquiry regarding a determination of eligibility for DOE access authorization raise serious issues of
honesty, reliability, and trustworthiness.  The DOE security program is based on trust, and when an access
authorization holder breaches that trust, it is difficult to determine to what extent the individual can be
trusted again in the future. See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶
82,752 at 85,515 (1995), (affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-
0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000).

In his closing statement the DOE counsel indicated that the individual believed he followed the advice of
the out placement Air Force official in not reporting his Air Force service.  The counsel indicated that not
reporting the service might have been “looking for a loophole, but it certainly would not constitute deliberate
misrepresentation, or would probably not.”  Tr. at 395.  

I agree with the DOE counsel that the individual was told that he did not need to report the Air Force
enlistment by an out placement Air Force official.  I am convinced by the explanation by the fifth witness
that the individual was told he did not have to report his service in the military as a standard answer to
inquiries about military benefits.  Nevertheless, it was  inappropriate and self serving to rely on a statement
by an Air Force official as a reason not to fully answer a question posed by the DOE on a QNSP.  A
person seeking a security clearance should be well aware of the need for complete, honest and candid
answers to DOE questions.  Therefore when completing a QNSP such 
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an individual should err on the side of providing too much rather than too little information.  If there is any
doubt about whether to provide information in response to a question, the person completing the form must
either provide the information or discuss his uncertainty with the DOE.  Similarly, the statements of the Air
Force official does not provide a substantial reason for not having provided the relevant information during
a psychological assessment and an FBI interview.  In each of these situations a reasonable person would
have realized that full candor was required.  Personnel Security Review (Case No. VSA-0312), 28 DOE
¶ 83,008 (2000).  Personnel Security Review (Case No. VSA-0032), 25 DOE ¶ 83,004 (1995).      

The individual’s discussions with his mother and sister about how to answer the question on the QNSP
indicate that he actually did recognize that his enlistment service was potentially responsive to the question
and could be of possible interest to the DOE.  Therefore, I believe his failure to disclose the information
or to ask the DOE about whether he should disclose the information was not due to an honest
misunderstanding or misinterpretation,  but was a considered decision to withhold potentially embarrassing
and derogatory information.

I also find that the individual was deliberately untruthful with respect to his omission of information about
his mental health consultation.  The individual’s stated reason for not having disclosed his mental health
consultation while in the military is self serving.  He indicated that he just did not want to think about the
events that occurred when he was in the military.  He also indicated that he was embarrassed at revealing
this derogatory information to the DOE, the psychologist and the FBI.   Any person faced with unpleasant
episodes in his life could make the same statement. This does not justify the omission. The DOE requires
that holder of access authorizations provide complete and accurate background information even when the
information in embarrassing.  
    
It is a clear to me that the individual intentionally failed to provide accurate information, and that his failure
to provide information  is  recent.  The failures to provide accurate information within the last 15 months
occurred in January 2002(QNSP), March 2002 (physiological screening) and April 2002 (FBI interview).
Clearly, the DOE has a security concern that such  failures may mean the individual will not be forthcoming
in the future.  

It is difficult to predict when the individual will change his mindset so that he is readily willing to provide
unflattering information when such disclosures are required.  I believe that a period of one year is
inadequate.  Given the falsifications are recent, the individual has presented a number of witnesses and
reference letters in an attempt to convince me that he will be completely candid in the future.  Clearly, he
has many friends and coworkers that trust him and believe he is an honest person.  However, the opinions
of his friends do not convince me that his recent and repeated failure to be candid with the DOE will not
be repeated.  At this time, I do not believe the individual has established a pattern of honesty that would
overcome the security concern created by his failures to provide complete information to the DOE.  
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I believe the individual has established that he currently has a good reputation and is a productive employee.
However, given the brief period since his falsifications, I do not believe that that these factors mitigate the
ongoing concern raised by his failure to provide complete information to the DOE.

VI.  CONCLUSION

As indicated above, I have concluded that the individual has not resolved the DOE security concerns under
10 C.F.R. § 710.8(f). In view of the record before me, I am not persuaded that restoring the individual's
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.  Accordingly, I find that the individual's access authorization should not be
restored.  

The review procedures applicable to proceedings under Part 710  were revised effective September 11,
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is
performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 

Thomas L. Wieker
Hearing Officer
Office of Hearings and Appeals

Date: July 3, 2003



1/ Access authorization is defined as “an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).  Such
authorization will be referred to variously in this Decision as access authorization or security clearance.

2/ Criterion F concerns information that a person has “[d]eliberately misrepresented, falsified, or omitted
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National Security
Positions, a personnel security interview, written or oral statements made in response to official inquiry on a
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 19, 2003

Case Number: TSO-0024

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the individual”) to hold
an access authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710,
Subpart A, entitled "General Criteria and Procedures for Determining Eligibility for Access to Classified Matter
or Special Nuclear Material."  1/ A DOE Office suspended the individual’s access authorization pursuant to the
provisions of Part 710. As discussed below, after carefully considering the record before me in light of the relevant
regulations, I have determined that the individual’s access authorization should not be restored.

I. Background

The individual has been employed for many years by  DOE contractors in positions that required him to maintain
an access authorization.  In 1989 the individual executed a Drug Certification in which he agreed to refrain from
using or becoming involved in any way with illegal drugs while holding a DOE security clearance. During a routine
reinvestigation in 2002, the individual completed security forms in which he responded negatively to the questions
asking whether he had ever illegally used  controlled substances in the last seven years, or while possessing a
security clearance. A few months later, the individual admitted to the DOE that he had used marijuana in 1995,
1999-2000, and 2001.

The individual’s revelations about his recent drug use constituted derogatory information that falls within the
purview of three potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8,
subsections f, k, and l (Criteria F, K and L respectively).  2/ Because the 
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2/ (...continued)
matter that is relevant to a determination regarding eligibility for DOE access authorization, or proceedings
conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f). 

Criterion K relates to information that a person has “[t]rafficked in, sold, transferred, possessed, used, or
experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines,
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs
in the practice of medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8(k).  

Criterion L pertains to information that a person has “[e]ngaged in any unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may
c a u s e the individual to act contrary to the best interests of the national security.  Such conduct or
circumstances include, but are not limited to, criminal behavior, a pattern of financial irresponsibility, conflicting
allegiances, or violation of any commitment or promise upon which DOE previously relied to favorably resolve
an issue of access authorization eligibility.” 10 C.F.R. § 710.8(l).

derogatory information created substantial doubt regarding the individual’s continued eligibility to hold a DOE
security clearance, the DOE suspended his clearance and initiated formal administrative review proceedings. 

The specific derogatory information at issue is described in an attachment to the Notification Letter issued by a
DOE Security Office to the individual in 2002. With regard to Criterion F, the Notification Letter alleges the
following concerns:

C On February 19, 2002, the individual certified in a Questionnaire for National Security Positions
(QNSP) that he had not used or purchased any illegal substance in the past seven years;

C During a Personal Security Interview (PSI) conducted by DOE Security on June 12, 2002, the
individual admitted to purchasing one-half ounce of marijuana and using it over a six-month period
beginning in August 1999. The individual also admitted to smoking marijuana once in November
2001;

C The individual stated during the PSI that he deliberately falsified the QNSP because he believed
the use of marijuana should be legal.

As for Criterion K, the Notification Letter cites as a security concern the individual’s statements that he used
marijuana in 1994 or 1995, from August 1999 to February 2000, and in November 2001.

The bases for the DOE’s Criterion L concerns are the individual’s multiple violations of  the Drug Certification
that he had executed in 1989 as well as his statement during the PSI that he knew it was wrong to use illegal drugs
while holding a security clearance.   

On March 19, 2003, the Office of Hearings and Appeals (OHA) received the individual’s response to the
allegations contained in Notification Letter and his request for an administrative review hearing in this matter. On
March 20, 2003, the OHA Director  appointed me as the Hearing Officer 
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in this case and I convened a hearing in accordance with the Part 710 regulations. 10 C.F.R. § 710.25 (a), (b),
(g).

At the hearing, five witnesses testified. The DOE called a personnel security specialist. The individual presented
his own testimony and that of a co-worker, a former supervisor and a current supervisor. The DOE submitted
11 documents into the record (Exhibits 1-11); the individual tendered 10 exhibits (Exhibits A through J). On June
30, 2003, I received the hearing transcript at which time I closed the record in this case.

II. Regulatory Standard

A. The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the government has the
burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the standard in this proceeding places
the burden of persuasion on the individual because it is designed to protect national security interests. The
regulatory standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard
for granting of security clearances indicates “that security determinations should err, if they must, on the side of
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance). 

An administrative review hearing is conducted “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a
showing of derogatory information raising security concerns, the individual must come forward at the hearing with
evidence to convince the DOE that restoring his access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual therefore
is afforded a full opportunity to present evidence supporting his eligibility for an access authorization.  The
regulations at Part 710 are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h). Thus, by
regulation and through our own case law, an individual is afforded the utmost latitude in the presentation of
evidence to mitigate security concerns.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a Decision that
reflects my comprehensive, common-sense judgment, made after consideration of all the relevant information,
favorable and unfavorable, as to whether the granting or continuation of  a person’s access authorization will not
endanger the common defense and security and is clearly consistent with the national interest. 10 C.F.R. §
710.7(a).  I am instructed by the regulations to resolve any doubt as to an individual’s access authorization
eligibility in favor of the national security. Id.
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3/ There was so much confusion in the record about the paperwork pertaining to the individual’s 2002
reinves tigation and the local DOE Security Office’s standard practices and procedures with regard to the
reinvestigation process that I directed the DOE Counsel to provide additional information into the record after
the  hearing. It was my determination after listening to the testimony at the hearing and reviewing the
individual’s post-hearing submission that I needed additional information in the record in order to obtain all
the facts reasonably necessary for me to make informed findings in the case. On June 18, 2003, the DOE Counsel
tendered responses to the specific written inquiries that I had made into certain matters.  I have taken the liberty
of marking the DOE responses as Exhibit 11.  The individual’s attorney elected not to respond to the DOE’s
June 2003 submission. 

III. Findings of Fact 

As early as 1976, questions regarding the individual’s drug use came to the attention of a local DOE  Security
Office.  According to the record, the individual provided the DOE with information about his use of drugs,
including marijuana, during a Personnel Security Interview conducted in 1976. Exhibit (Ex.) 5. At that time, the
individual provided verbal assurance that he would not use any illegal drugs as long as he was employed in a
position requiring a security clearance. Id. €

In 1989 the individual signed a Drug Certification in which he agreed, among other things, not to use illegal drugs
at any time while holding a DOE security clearance. Ex. 6. It is not clear from the record what prompted the DOE
to require the individual to execute a Drug Certification.   

Three years later in 1992, the individual completed and executed a Questionnaire for Sensitive Positions (QSP)
as part of the routine reinvestigation process. Ex. J. On the QSP, the individual indicated that he had neither used
drugs in the last five years nor had experienced any problems on or off a job from the use of any illegal drugs.
The individual also initialed the lower right hand corner of each page of the QSP.

The individual’s next routine reinvestigation occurred in 2002.  3/  According to the record, the local DOE
Security Office’s standard procedure for reinvestigations is not to provide a blank QNSP for an employee’s
completion. Instead, the local DOE Security Office types a QNSP for an employee’s review and signature, using
information from the employee’s most recently completed security document. Id. If the employee makes changes
to the pre-typed QNSP, the local Security Office may 
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4/ The record shows  that the clerk typist in the local Security Office made several incorrect entries on the
individ ual’s official QNSP when he or she attempted to take information from interlineations made by the
individual on the pre-typed form and transfer them to the official form.  Since the retyped forms were not given
to the individual for his review after the typist made the corrections, these errors were only uncovered after I
questioned inconsistencies  between Exhibit 1 and other drafts of that security form. While this practice raises

general questions about the accuracy of security documents altered by typists and not reviewed by employees,

I have concluded that none of these errors made by the typist in this case relate to the questions pertaining
to the individual’s past drug use or other matters before me.  

5/ There is a discrepancy in the record about whether a QNSP that bears no initials on each page is returned to
the employee who failed to initial the security document.  At the hearing, the Personnel Security Specialist
testified that she could not explain why  the QNSP in this case was not returned to the individual for his initials,
implying that under ordinary circumstances the document would be returned to the employee for his or her
initials.  However, the DOE Counsel in his post-hearing submission stated as follows: “The subject is also
asked to initial every page. However, if the subject does not do so, it will not be returned for his initials.” Ex.11
at 3.

retype those changes for legibility, but the retyped document may not be returned for a second signature. Id. 
4/The employee is also asked to initial every page of the QNSP.   5/

During the 2002 reinvestigation process, the local DOE Security Office provided the individual with several
documents in addition to the pre-typed QNSP.  Two of those documents are germane to one of the issues before
me.  One is a letter from the Team Leader of the local DOE Security Office’s Personnel Security Team that
contains the following language that was highlighted in yellow: “All pages on the QNSP must be initialed on
the  bottom right once you have verified that all data was entered correctly.” Ex. I.  The other is a
Memorandum from the Director, Office of Security and Emergency Services to all applicants and holders of DOE
Security Clearances. Ex. 2. The Memorandum summarizes the DOE’s policy on falsification and specifically
addresses the illegal drug question on the QNSP. Id. In the Memorandum, the Director states that some people
erroneously believe that any and all past illegal drug use automatically  disqualifies a person from holding a security
clearance. Id. The Director explains that every case is evaluated on a case-by-case basis.  He concludes by
reiterating that persons must be totally truthful and accurate in filling out their QNSPs. Id. As required, the
individual signed the Memorandum on February 19, 2002 certifying that he had read and understood the DOE’s
policy on falsification as set forth in the memorandum. Id.

On that same day, February 19, 2002, the individual signed his QNSP.  He did not, however, initial the lower
right hand corner of each page of that document.  Ex. 1. Questions 24(a) and 24(b) on the QNSP ask about a
person’s use of  illegal drugs and drug activity.  The pre-typed  responses to those questions on the individual’s
QNSP were “no.”  The individual did not change the pre-typed answers to those two questions. 

The individual underwent surgery in March 2002 to alleviate chronic pain associated with the amputation of one
of his limbs many years ago. Ex. C.  He remained on disability until sometime in May 2002. Ex. 10 at 14. 
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On May 1, 2002, an investigator from the Office of Personnel Management (OPM) interviewed the individual
as part of the routine background investigation.  During the interview, the individual volunteered that he “had
routinely used drugs while possessing a security clearance over the past 25 years.” Ex. 10 at 3.  The individual
admitted using marijuana on a monthly basis during 1974-79, on a weekly basis during 1980-87, for a six-month
period in 1995, on a daily basis from July 1999 through February 2000 and once in November 2001.  Id.  He
added that he did not use any illegal drugs during 1988-94 or 1996-1998. He also admitted to the OPM
investigator that he knew and understood the DOE’s policy regarding the use of illegal drugs while maintaining
a security clearance.  He volunteered that he had intentionally falsified his security applications in years past and
had lied to OPM investigators and DOE personnel regarding his past use of illegal drugs. He explained that he
did not reveal his illegal drug use for fear of losing his job.  According to the individual, it was his attorney who
instructed him to divulge completely his past and present use of illegal drugs.

One month after the individual disclosed his falsification and drug use to the OPM investigator, a personnel
security specialist from the local DOE Security Office interviewed the individual.  During a PSI on June 12, 2002,
the individual told a DOE personnel security specialist that he used the marijuana to control the pain he was
experiencing because of his limb amputation. Ex. 7 at 28.  He expressed his belief that marijuana use should be
legal for certain medicinal purposes since the state in which he resides allows its residents to use marijuana for
such purposes. Id. at 32. He also admitted during the PSI that he had deliberately lied on the QNSP regarding
his use of drugs, but claimed that he did not initial each and every page of the security document because he
intended to disclose his drug use in person when the DOE contacted him. Id. at 32. Finally, he admitted that he
knew from his drug certification that he was not allowed to use illegal drugs while holding a DOE security
clearance. Id. at 30.  

At the request of the personnel security specialist, the individual voluntarily submitted a urine sample  on June 12,
2002 for substance abuse testing.  The results of drug test were negative. Ex. 8.
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6/ In  his  closing statement, Counsel for the individual pointed out that the DOE Counsel had failed to elicit
test imony from the Personnel Security Specialist at the hearing about the nexus between the derogatory
information at issue and the security concerns that arise because of that derogatory information. Transcript of
Hearing (Tr.) at 97. I find that the individual was not prejudiced by the DOE Counsel’s decision not to question
the Personnel Security Specialist at the hearing about the security concerns associated with the derogatory
information set forth in the Notification Letter.  As an initial matter, Appendix B to Subpart A of 10 C.F.R. Part
710 specifically sets forth the security concerns associated with all the categories of derogatory information
contained in Subpart A.  Second, the publicly available Security Review cases on the OHA website explain the
nexus between all of the criteria at issue in this case and DOE security concerns. Moreover, in most cases like
this one the nexus between the derogatory information and the corresponding security concerns is self-evident.
Finally, had Counsel for the individual wished to question the personnel security specialist about the nexus
between the derogatory information in this case and the DOE’s security concerns, he was free to do so at the
hearing. 

IV. Analysis and Findings

A. Security Concerns  Associated with the Derogatory Information   6/ 

As noted earlier in this Decision, the derogatory information in this case arises from (1) the individual’s false
responses on the QNSP that he executed in 2002, (2) his repeated use of marijuana after having provided written
assurance to the DOE in 1989 that he would not use illegal drugs, and (3) his use of marijuana in 1995, 1999-
2000 and 2001 while holding a security clearance.

1.  Falsification 

It is undisputed that the individual deliberately lied on his 2002 QNSP about a significant matter, i.e.,  his past use
of illegal drugs.  He falsified Question 24(a) on his 2002 QNSP that asked whether he had used illegal drugs
within the last seven years, and Question 24(b) that asked if  he had ever used illegal drugs while holding a security
clearance.

From a security standpoint, false statements made by an individual in the course of an official inquiry regarding
a determination of eligibility for DOE access authorization raise serious issues of honesty, reliability, and
trustworthiness.  The DOE security program is based on trust, and when a security clearance holder breaches
that trust, it is difficult to determine to what extent the individual can be trusted again in the future.  See
e.g.,Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995), 25 DOE ¶
82,752 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶
82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000).  In addition, the
individual’s deliberate falsification raises a security concern that he might be susceptible to coercion, pressure,
exploitation, or duress arising from the fear that others might learn of the information being concealed. See
Personnel Security Hearing (Case No. VSO-0289), 27 DOE ¶ 82,823 (1999), aff’d, 27 DOE ¶ 83,025
(2000) (affirmed by OSA, 2000). Based on the record before me, I find that the DOE correctly invoked Criterion
F when it suspended the individual’s security clearance. 
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7/ The state in which the individual resides permits the use of marijuana for certain medicinal purposes.  Even if
the individual’s use of marijuana to ease his chronic pain was legal under state law,  his use of that illegal drug
still violated federal law because marijuana is identified and listed in the Controlled Substances Act of 1970, as
amended.  In addition, the individual was aware that federal law prohibits the use of marijuana. Tr. at 32.

2. Violations of Drug Certification

The individual does not contest that he gave the DOE his personal commitment to refrain from using illegal drugs
in the future.  The record shows that the individual first made this promise verbally in the mid-1970s and then in
writing in 1989.  It is undisputed that the individual violated this commitment many times in 1995, 1999-2000 and
once in 2001.  This conduct raises legitimate questions about the individual’s honesty, reliability, and
trustworthiness under Criterion L.  Compounding the security concerns surrounding the individual’s drug use is
the fact that he used marijuana not only while holding a security clearance but in spite of his awareness that the
DOE’s drug policy prohibited such use.

3. Illegal Drug Use

The individual admitted to both the OPM investigator and the DOE personnel security specialist that he used
illegal drugs in 1995, 1999-2000 and 2001. The security concern associated with this conduct is whether the
individual can be trusted to respect laws and regulations, including those governing the security of classified
information and facilities, in view of his willful disregard for the federal law   7/ prohibiting the use of illegal drugs.
See Personnel Security Hearing (Case No. VSO-0083), 25 DOE ¶ 82,807 (1996) (affirmed by OSA, 1996);
Personnel Security Hearing (Case No. VSO-0540) http://www.oha.doe.gov/cases/security/vso0540.pdf.
In addition, depending on the degree of mental impairment caused by the use of the illegal drug, there is an
increased risk that a person in an impaired state due to drug usage may disclose classified information or otherwise
compromise national security. Id.

4. Summary

For the reasons set forth above, I have determined that the DOE properly cited Criteria F, K, and L as bases for
suspending the individual’s security clearance.  However, a finding of derogatory information does not end the
evaluation of evidence concerning the individual’s eligibility for access authorization.  See Personnel Security
Hearing (Case No. VSO-0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security
Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-
0154), 27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).  I turn next to the documentary and testimonial
evidence presented by the individual to mitigate the DOE’s legitimate security concerns in this case.
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B. Mitigating Evidence

1. Criterion F 

At the hearing, the individual testified that he struggled with the questions on the QNSP about his past illegal drug
use. Tr. at 54.  He explained that he felt that he was using marijuana for a legal purpose since the state in which
he resides permits the use of marijuana for some medicinal purposes, including intractable pain. Id. At the same
time, he thought that if he revealed his marijuana use on the QNSP without being able to explain the circumstances
of that use, he would be fired. Id. at 80. 

The individual further testified that he did not change the responses to Questions 24(a) and (b) on the pre-typed
QNSP because he intended to discuss his drug use personally with DOE.  Id at 54.  The individual expected that
someone from the DOE would contact him if he failed to complete the QNSP according to the instructions that
he had received on Exhibit I.  For this reason, the individual did not initial each page of the QNSP. Under
questioning at the hearing, the individual stated his belief that he could discuss questions about the QNSP with
DOE Security only after the QNSP had been submitted. Id. at 83. 

Finally, the individual pointed out at the hearing that he voluntarily disclosed his falsification to the OPM
investigator in May 2002 and to the DOE in June 2002.

 a. Evaluation of Criterion F Evidence

Cases involving verified falsifications are difficult to resolve because there are neither experts to opine about what
constitutes rehabilitation from lying nor security programs to achieve rehabilitation.  Therefore, Hearing Officers
must look at the statements of an individual, the facts surrounding the falsification and the individual’s subsequent
history in order to assess whether the individual has rehabilitated himself from the falsehood and whether restoring
the security clearance would pose a threat to national security.  See Personnel Security Hearing (Case No.
VSO-0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review, (Case No. VSA-0327), 28 DOE
¶ 83,005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case No. VSO-0418), 28 DOE ¶
82,795 at 85,705 (2001).

 i. Facts Surrounding the Falsificaton

As an initial matter, I find that the individual’s falsification is a serious matter.  Lying on the form that supplies the
information on which a security clearance is granted or continued subverts the integrity of the access authorization
process. 

The individual does not contest that he knowingly and willingly executed the last page of the QNSP.  The
certification that precedes the individual’s signature states as follows: “My statements on this form, and any
attachments to it, are true, complete, and correct to the best of my knowledge and 
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belief and are made in good faith.  I understand that a knowing and willful false statement on this form can be
punished by fine or imprisonment or both.” Ex. 1 at 9.  

With regard to the individual’s contention that he vacillated in responding truthfully to the illegal drug question on
the QNSP because he believed that he was legally using the drug under state law, I find that the evidence clearly
shows that the individual knew that his use of marijuana violated federal law and the DOE’s drug policy. See Ex.
7 at 30, 3; Tr. at 78. 

As for the individual’s contention that he lied because he feared losing his job, I reject this excuse on two grounds.
First, the argument is self-serving.  Second,  the DOE specifically informed the individual in writing that the past
use of illegal drugs does not automatically disqualify a person from holding a security clearance. See Ex. 2. While
the individual claimed that he did not recall reading the  memorandum submitted as Exhibit 2, he testified that he
must have read the document because he signed it. Id. at 80-81. By signing Exhibit 2 on February 19, 2002, the
individual certified that he had read and understood DOE’s policy on falsification as summarized in the
memorandum. 

There are some unique circumstances, however, that surrounded the individual’s falsification. While it is true that
the individual signed the last page of the QNSP certifying the truthfulness of all his responses on that form, the
individual testified credibly that he thought that he needed to initial each and every page of the QNSP in order to
verify that the information on each and every page was correct.  The individual cites his reliance on the highlighted
portion of Exhibit I that states:, “All pages on the QNSP must be initialed on the bottom right once you have
verified that all data was entered correctly.” Ex. I.  At the hearing, the Personnel Security Specialist confirmed
under cross examination that Exhibit I indicates that only by initialing each and every page of the QNSP does an
employee verify that its contents are true and correct. Tr. at 23. 

In evaluating the evidence in this case regarding the Criterion F allegations, I carefully considered and ultimately
rejected the possibility that the individual seized upon his failure to initial every page of the QNSP as post-hoc
justification for his behavior.  The record shows the individual first related his rationale to the DOE for not initialing
every page of the QNSP prior to the suspension of his security clearance.  Ex. 7 at 32.  I also considered that
the individual did not personally complete the QNSP question by question as some DOE facilities require but
rather reviewed each page of a pre-typed QNSP for accuracy. Because the local DOE Security Office pre-types
security forms using information from previously submitted forms, I find that the act of verifying each and every
page on the pre-typed form for accuracy is not simply a bureaucratic requirement with little intrinsic value but a
substantively important act.  I find also that it was not unreasonable for the individual to have believed, based on
the fact that he did not personally complete the QNSP and in reliance on Exhibit I, that his initials were required
on every page of the pre-typed form in order to certify the accuracy of the information on each page.
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8/ The Personnel Security Specialist affirmed at the hearing that she, too, was surprised that the QNSP was not

returned to the individual for initialing. Tr. at 23.

9/ Specifically, the individual told the OPM investigator that he used marijuana weekly during 1980 to 1987.  He
also told the investigator that he did not use marijuana from 1988 to 1994.  The individual’s statements in the
OPM Report strongly suggest that the individual may have lied on the 1992 QSP that he submitted as Exhibit
J.  Quest ion 25 on the 1992 QSP asks if the individual had used illegal drugs in the last five years.  The
individual executed that QSP on February 28, 1992.  Five years prior to February 28, 1992 is February 28, 1987.
Since the individual told the OPM investigator that he used marijuana weekly during the period 1980 to 1987,
it appears that his response to Question 25 was a falsehood. Nevertheless, since the DOE did not include any
allegations in the Notification Letter about the individual’s responses in his 1992 QSP, I will not make a finding
on this matter. 

At the hearing, the individual convincingly testified that he  thought that the DOE would return the QNSP to him
when it discovered that the form did not contain the requisite initials.   8/ In addition, he provided credible
testimony that he intended to explain the dilemma confronting him about how to respond to Questions 24(a) and
(b) when someone from the DOE contacted him.

After carefully examining and weighing the evidence in this case, I make the following findings. By executing the
last page of the QNSP, the individual certified that  his responses on all pages of the QNSP, including his
responses to Questions 24(a) and (b) were true.  He  knew at the time that he signed the last page of the QNSP
that the pre-printed answers to the illegal drug questions were false.  Hence, I find that the individual deliberately
falisfied the QNSP when he signed that security document.  At the same time, the individual did not initial every
page of the QNSP as required by the local DOE Security Office.  Thus, he consciously chose not to compound
his falsehoods by certifying them a second time.  In the end, I find that the individual’s decision not to initial each
page of the QNSP did not negate the certification provided by his signature on the last page of QNSP.

 ii. Statements of the Individual

I next considered whether the falsifications at issue can be properly characterized as an isolated incident. In so
doing, I accorded substantial weight to the statements made by the individual to the OPM investigator.  While the
individual is only charged with providing false information in his 2002 QNSP, I am required to view the totality
of the evidence, both favorable and unfavorable in arriving at sound findings on each allegation contained in the
Notification Letter.  In this case,  the individual admitted to the OPM investigator that he had  intentionally falsified
his security forms in the years past and had lied  to other OPM investigators and DOE personnel security
specialists regarding his past use of illegal drug use. Ex. 10 at 3.  9/ This statement, standing alone, is strong
evidence that the individual’s 2002 falsification cannot be mitigated as a one-time occurrence. The totality of the
evidence in the case therefore compels me to find that the falsification at issue was not an isolated incident.

As for the nature of the individual’s disclosure, the OPM Report clearly states that the individual “volunteered”
the information about the falsifications on his 2002 QNSP. Ex. 10 at 3. It appears that 
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the individual made a good faith effort based on advice from his attorney to correct the falsification about his prior
illegal drug use when he met with the OPM investigator. His disclosure to the OPM investigator supports his
contention that he intended to correct the record as soon as he could talk to someone in person.  In evaluating
the voluntariness of the self-disclosure, however, I also considered that the individual’s spouse provided specific
information to the OPM investigator about the individual’s drug use in 1995 and 2001. Ex. 10 at 6. Since the
OPM investigator received information from the individual’s spouse that contradicted the individual’s QNSP
responses regarding drug use, it is likely that the OPM investigator would have confronted the individual about
this matter. This likelihood raises a question in my view whether the individual had a dual motive in reporting his
falsification, i.e., his desire to explain the dilemma he had in responding to the QNSP questions, and a fear of
being confronted with information furnished by his spouse during the background investigation.  In other cases,
Hearing Officers have found that a self-disclosure is not voluntary for purposes of the Part 710 regulations when
there is evidence that a person’s admission is tied to a fear that someone would reveal a lie. See e.g., Personnel
Security Hearing (Case No. VSO-0327),  27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review, 28
DOE ¶ 83,005 (2000) (affirmed by OSA 2000). Ultimately, it is the individual’s burden to convince me that his
admission was voluntary. Because the individual did not dispel my concern about his possible dual motive in
providing information to the OPM investigator,  I can only accord neutral weight to the individual’s disclosure.

 iii. Subsequent History

In evaluating whether the individual has demonstrated reformation or rehabiliation from his falsification, I
considered several matters.  First, I noted that acknowledging wrongdoing and taking full responsiblity for one’s
actions are important and necessary steps in the process of reformation. Personnel Security Hearing (Case No.
VSO-0440), 28 DOE ¶ 82, 807 (2001) (affirmed by OSA, 2001). In this case, the individual clearly
acknowledged his wrongdoing when he admitted the erroneous response on his 2002 QNSP and his previous
lies to DOE security officials about the nature and extent of his past drug use.  It is less clear to me, based on the
individual’s testimony and my observation of his demeanor at the hearing, that the individual fully understands the
seriousness of his falifications or is taking responsiblity for his actions. In this regard, I note that the individual did
not express remorse for his falsifications and provided no assurance that he will provide candid responses in the
future to the DOE about matters potentially impacting his access authorization. 

Second, I also considered whether the individual has comported himself in an honest, responsible, trustworthy
manner since his admission that he had lied to the DOE about his past drug use. The 
only evidence on this point is from three character witnesses who testified as to their general belief that the
individual is honest, trustworthy and responsible.  One witness, the individual’s former supervisor, did not even
know why the individual’s access authorization had been suspended so he could provide little insight into whether
the individual has been rehabilitated from his lying.  Tr. at 39.  A second witness, the individual’s co-worker, knew
that the individual had disclosed his past illegal drug use and commented on how his disclosure demonstrates the
individual’s honesty. Id. at 44-45. It is not clear from the second witness’s testimony whether the witness knew
about the individual’s past falsehoods.  The third witness, the individual’s current supervisor, also knew about
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the individual’s illegal drug use disclosure but provided no insight into whether he knew that the DOE was
concerned about the individual’s falsifications.  In the end, because none of the three  witnesses knew the the
individual had lied to the DOE about his past illegal drug use,  I cannot accord much weight to their testimony as
it relates to the individual’s rehabiliation from his lying.

  iv. Other Factors

In evaluating the length of time the individual concealed the truth from the DOE, I find that the individual
maintained his falsehood for a ten week period, four to six weeks of which he was on disability leave recuperating
from surgery. While a 10 week period is not a lengthy period of deception, neither is it so short that I can dismiss
it as insignificant. For this reason, I find that the duration of the falsehood is neither a positive nor negative factor
in the case. 

I also considered that the individual was a mature individual at the time he executed his 2002 QNSP.  For this
reason, I cannot ascribe his falsification to immaturity. 

I also find that the potential for blackmail, coercion, or duress has not been resolved  because at least three
witnesses did not know about the individual’s falsifications. 

Finally, I accorded neutral weight to the individual’s good performance evaluations because they  only show that
the individual was performing his job responsibilities as required by his employer.  They do not provide evidence
about the individual’s integrity or lack thereof.

  b. Summary

The key issue with regard to Criterion F is whether the individual has brought forward sufficient evidence to
demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  While there are
certainly several factors in the individual’s favor, I find that the individual has not provided sufficient documentary
and testimonial evidence to show  that he is rehabiliated or reformed from his past falsifications. For this reason,
I find that the individual has not mitigated the Criterion F allegations.

2. Criterion L 

To mitigate the Criterion L concerns, the individual presented the testimony of a co-worker, a former supervisor,
and his current supervisor who collectively expressed their opinion that the individual is honest, reliable and
trustworthy. The individual also suggests that his multiple breaches of his drug certification should be absolved
because he used marijuana, in part, for medicinal purposes.

The overwhelming weight of evidence in this case compels me to find that the individual has not mitigated the
DOE’s Criterion L concerns. The individual deliberately and repeatedly abrogated commitments upon which the
DOE relied in granting or continuing the individual’s security clearance.   



14

10/ The individual told the OPM investigator that he used marijuana every week for a six month period in 1995 (Ex.
10  at 4) (24 weeks = 24 times) (Tr. at 84).  He also told the OPM investigator that he used marijuana on a  daily
basis from July 1999 through February 2000 (243 days =243 times), and once in November 2001.

The record indicates that in 1976 the individual first provided verbal assurance to the DOE that he would not use
illegal drugs while holding a security clearance.  By his own admission, he used marijuana monthly from the time
he provided that assurance in 1976 until 1979.  He then increased his marijuana usage to weekly from 1980 to
1987.  In 1989, the individual provided assurance to the DOE again that he would not use illegal drugs while
holding a security clearance.  This time the assurance was in writing.  

Despite his previous commitments to the DOE that he would refrain from using illegal drugs, the individual used
marijuana for a six-month period in 1995. He next used marijuana every day  between July 1999 and February
2000. Finally, the individual’s last reported marijuana use was November 2001.

Based on my review of the record and my observation of the individual at the hearing,  I find that the individual
does not grasp the seriousness of his violation of the written pledge that he made to the DOE.  The individual
provided no testimony that he took the drug certification seriously when he executed it or takes it seriously now.
Further, during the course of this administrative review process the individual has not demonstrated any remorse
for his multiple abrogations of the promises that he made to the DOE. In addition, he testified that he knew the
DOE’s policy against the use of illegal drugs during the entire time that he held a security clearance, yet he
provided no relevant insight at the hearing into why he totally disregarded his personal commitment to the DOE
more than 200  times.  10/ Tr. at 78. The individual also failed to convince me, despite his statements to the
contrary, that he will not use marijuana again.  For all these reasons, I am unable to find that the individual’s
breach of his drug certification is unlikely to recur in the future.

As for the individual’s defense that he used marijuana for medicinal purposes, I find his argument unavailing for
several reasons.  First, it appears from the record that the individual’s 1995 marijuana usage with his wife may
have been recreational not medicinal.  When asked at the hearing about his drug usage in 1995, the individual
responded, “ They hadn’t come out with a law that you could use marijuana for pain control, and I don’t know
if consciously or subconsciously that I was doing that, you know, what I’m saying? I don’t think consciously that
I used marijuana for pain control at that time but it could have been subconscious.” Id. at 84.  Second, even if the
individual had been using marijuana for pain control, he was doing it without a prescription from a doctor.  Finally,
it is important to remember that the use of marijuana is a violation of federal law even when it is permitted under
state law.

In evaluating the evidence in this case, I considered the opinions of those witnesses who testified on the
individual’s behalf.  Their cumulative testimony is entitled to only neutral weight, however. All three witnesses
testified in only general terms about the individual’s honesty, trustworthiness, and reliability.
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11/ Marinol is a synthetic form of marijuana.

In the end, I believe that the individual’s multiple violations of the drug certification cannot be absolved without
diminishing the purpose and effect of the drug certification.  In my opinion, a person’s willingness to violate the
drug certification more than 200 times increases the risk that there could be other breaches of trust.  Allowing
security clearance holders to pick and choose what rules or regulations they will or will not follow is simply
unacceptable. 

Based on all the foregoing considerations, I find that the individual has not mitigated the DOE’s Criterion L
concerns in this case.

3.  Criterion K

The individual readily admits that he knew DOE’s policy regarding the use of illegal drugs while possessing a
security clearance. Ex. 10 at 3; Ex. 7 at 30; Tr. at 78.  He argues, however, that he used the marijuana to relieve
the pain associated with a limb amputation that occurred 30 years ago. He provided substantial medical
documentation for the period covering 1996 to 2002 that supports  his contention that he suffered from chronic
pain because of the amputation.  See Exs. A-D.  The medical documents show that in 1998 after the state in
which the individual resides passed a law permitting the use of marijuana for some medicinal purposes, the
individual tried without success to find a physician who would prescribe marijuana. Those documents also show
that he used a variety of prescription drugs, including marinol  11/, acupuncture, and other remedies to ease his
pain.

It is the individual’s contention that his marijuana use from 1999 to 2000 and in 2001 was for pain control and
should be excused because he was using the drug for a legal purpose under state law. Tr. t 64, 94).  Moreover,
the individual submits that his marijuana use in 1995 should be mitigated due to the passage of time. Id. at 95.
Finally, the individual claims that his pain has been alleviated somewhat since his March 2002 surgery and he will
not use marijuana again unless he can find a physician to prescribe the drug. Id. at 64, 67.

While I am sympathetic to the individual’s struggle with chronic pain, I am unable to find that his medical issues
mitigate the DOE’s Criterion K concerns. First, even though the state in which the individual resides passed a law
in 1998 permitting the medicinal use of marijuana under certain circumstances, federal law still prohibits the use
of marijuana. Even if I were to defer to the state law on this issue, I would find that there is no expert testimony
in the record justifying the individual’s use of marijuana under the relevant State statute. See Ex. H.  Medical
documentation in the record reflects that on June 15, 1999 one of the individual’s doctors wrote, “I am not willing
to write a Rx for marijuana at this point.”  Ex. A. Finally, the individual did not convince me that  all of his
marijuana use  since his execution of the drug certification in 1989 has been for medicinal purposes. Specifically,
the individual implied at the hearing that his use in 1995 with his wife was recreational rather than medicinal.
Ultimately, I find that the individual’s attempt to self-medicate his chronic 
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pain with marijuana without the direction of, or under the guidance of, a physician cannot excuse his conduct under
Criterion K.

In addition, I  find that the individual’s extensive, long-term use of marijuana also militates against a finding of
mitigation in this case. By the individual’s own admission he has used marijuana extensively over the last 25 years.
While his use of the illegal drug from 1974 to 1979 and 1980 to 1987 is remote in time, his use during that period
of time is relevant because it demonstrates a pattern of using illegal drugs.  As for his six-month use of the illegal
drug in 1995, it demonstrates that the individual’s illegal drug use has ebbed and flowed over the course of time.
This same pattern is evident when the individual abstained from using marijuana from some time in 1995 but
resumed using the illegal drug in July 1999.  The individual apparently stopped using marijuana in February 2000
but used it again in November 2001.  

As a final matter, the individual did not convince me that he will not use illegal drugs again.  The individual admitted
at the hearing that he still is experiencing pain after the March 2002 surgery. Tr. at 64. He explained at the hearing
that before his recent surgery, he rated his pain on a scale of 1 to 10 as an 8. Id.  After the surgery, he rates that
pain as a 6. Id. While the individual claimed that he will not use marijuana in the future without a prescription, I
did not believe him. Assuming he was truthful in relating that his marijuana usage was solely for medicinal
purposes, it seems likely to me that the individual might resort to using marijuana again because his pain is still
present.    In the end, the individual’s extensive, long-term use of marijuana over the past 25 years, combined with
his proclivity to self-medicate for pain control, does not permit me to make the predictive assessment that the
individual will not use illegal drugs again.

V. Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8(f), (k), and (l) in
suspending the individual’s access authorization. After considering all the relevant information, favorable and
unfavorable, in a comprehensive and common-sense manner, I find that the individual has failed to mitigate the
security concerns associated with his falsifications, drug use, and multiple violations of his Drug Certification.
Therefore, I conclude that the individual has not yet demonstrated that restoring his access authorization would
not endanger the common defense and would be clearly consistent with the national interest.  Accordingly, I find
that the individual’s access authorization should not be restored. The individual may seek review of this Decision
by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Ann S. Augustyn
Hearing Officer
Office of Hearings and Appeals

Date: August 5, 2003
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This Decision concerns the eligibility of XXXXX (hereinafter referred to as "the 
individual") to hold an access authorization (also called a security clearance).  The local 
DOE security office determined that information in its possession created substantial 
doubt about the individual's eligibility for an access authorization under the Department 
of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A, entitled "Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material."  As explained below, I have concluded that the individual should not 
be granted access authorization.  
 

Background 
 
The individual works for a DOE contractor. His employer would like him to work on a 
project that requires an access authorization. The local DOE security office issued a 
Notification Letter to the individual on February 10, 2003.  The Notification Letter 
alleges that DOE has substantial doubt about the individual’s eligibility for a clearance, 
based upon disqualifying criteria set forth in section 710.8, paragraphs (f) and (l) (Criteria 
F and L).   
 
The Notification Letter states that the individual deliberately misrepresented, falsified or 
omitted significant information from a Personnel Security Interview (called a PSI) 
conducted in January 2002.  According to the Notification Letter, the information the 
individual omitted in the January PSI concerns (1) the circumstances surrounding his 
1995 arrest (in another state) on a charge of indecent exposure for masturbating in a 
men’s room, (2) his prior involvement in sexual encounters in the same restroom where 
he was arrested, and (3) his history of homosexual encounters before and during his 
marriage.  In the post-test interview following an exculpatory polygraph examination the 
individual voluntarily underwent in May 2002, and in a second PSI conducted in July 
2002, the individual disclosed a significant amount of additional information about his 
1995 arrest, a prior sexual encounter in the same restroom, and the extent of his history of 
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homosexual encounters.  The individual’s failure to reveal this information in the first 
PSI is the security concern under Criterion F.  
 
The Notification Letter states under Criterion L that the individual has engaged in 
unusual conduct or is subject to circumstances which tend to show that he is not honest, 
reliable, or trustworthy, or which furnishes reason to believe that he may be subject to 
pressure, coercion, exploitation, or duress, which may cause him to act contrary to the 
best interests of the national security.  These concerns are based on the fact that when the 
Notification Letter was issued, the individual’s wife did not yet know he has had a 
number of homosexual encounters in the last four years, and the individual’s failure to 
tell the interviewer in the first PSI that he was bisexual because he was embarrassed.     
 
Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing on the concerns in the Notification Letter.  DOE 
transmitted the individual's hearing request to the Office of Hearings and Appeals 
(OHA), and the OHA Director appointed me as Hearing Officer in this case.  
 
At the hearing I convened, the DOE Counsel called two witnesses, a personnel security 
analyst who had conducted the PSIs with the individual in January and July 2002 and 
drafted the Statement of Charges for the Notification Letter, and a personnel security 
specialist who testified about DOE’s concerns.   The individual represented himself, 
testified on his own behalf, and called four other witnesses: a long-time personal friend 
who testified by telephone, his project manager, a fellow employee at the DOE facility 
who was also a social friend, and his wife.  DOE submitted eight written exhibits, and a 
videotape of the individual’s May 2002 exculpatory polygraph examination.  DOE only 
relied on a brief portion of the polygraph videotape, i.e., the post-test interview in which 
the individual made certain admissions that contradicted his statements during the 
January 2002 PSI about the circumstances involved in his 1995 arrest.  The individual did 
not submit any written exhibits, but at the hearing, he indicated he would rely on another 
portion of the polygraph videotape, which he proffered to support his claim that he 
intended to answer honestly all questions about his 1995 arrest. 
 

Standard of Review 
 
The applicable DOE regulations state that "[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent 
with the national interest."  10 CFR § 710.7(a).  In resolving questions about the 
individual’s eligibility for access authorization, I must consider the relevant factors and 
circumstances connected with the individual’s conduct, set out in § 710.7(c):  
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
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reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  

 
A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the 
existence of derogatory information leaves unresolved questions about an individual’s 
eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  10 CFR 
§ 710.21(b)(6).  Once DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individual must come forward with 
evidence to convince DOE that restoring his or her access authorization “would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.”    See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 
DOE ¶ 82,752 at 85,511 (1995), and cases cited therein.  The DOE regulations were 
amended in 2001 to state that any doubt regarding an individual’s eligibility for access 
authorization shall be resolved in favor of the national security.  10 CFR § 710.7(a).  For 
the reasons discussed below, it is my opinion that the individual has not resolved the 
concerns in the Notification Letter, and should not be granted access authorization.  
 

Findings of Fact 
 
The individual did not dispute the principal facts alleged in the Notification Letter.  
However, the individual maintained that the local DOE security office misinterpreted 
those facts, and he attempted to show that he did not deliberately hide any significant 
information relevant to his eligibility for a clearance from DOE during the first PSI.  In 
addition, the individual attempted to show that since he has now told his wife, his project 
manager, and close personal friends about the extent of his homosexual activities before 
and during his marriage, and promised to eschew extramarital encounters in the future, he 
is no longer vulnerable to blackmail or coercion.  This case turns on the credibility and 
the persuasiveness of the evidence and arguments the individual presented to explain 
away the discrepancies between what he told DOE during the first and second PSIs, and 
to show that he is not vulnerable to coercion. 
 

Testimony of the Witnesses at the Hearing 
 
The Personnel Security Analyst 
 
DOE presented the evidence underlying its concerns through the testimony of the 
personnel security analyst who conducted the two PSIs with the individual and drafted 
the Notification Letter.  The analyst recounted that when questioned about his arrest 
during the first PSI, the individual denied masturbating as indicated in the police report, 
and claimed that he had no intent ion of exposing himself or being involved in a sexual 
encounter in the men’s room where he was arrested.  Hearing Transcript (hereinafter 
cited as “Tr.”) at 14; Police Report (DOE Exhibit 5).  She testified that near the end of the 
first PSI, she asked the individual if there was anything else DOE should know about that 
he thought was “important or relevant.”  The individual then volunteered that he had been 
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sexually molested as a child, admitted that he had been involved in homosexual acts less 
than ten times up to his sophomore year in college, but denied that he had been involved 
in any other homosexual acts since that age, and denied that he was homosexual.  Tr. at 
15.   Since there was a discrepancy between the police report and the information the 
individual told the interviewer, she asked him to volunteer for a polygraph “in hopes to 
mitigate this discrepancy.”  Id.  The individual elected to take a polygraph.  The 
polygraph examination took place approximately four months after the first PSI.   
 
At this point in the hearing, the DOE Counsel played DOE Exhibit 9, a videotape 
showing the last six minutes of a post-test interview with the individual conducted by the 
polygraph examiner who tested the individual.  The court reporter was unable 
contemporaneously to transcribe the relevant portion of DOE Exhibit 9 because the 
polygraph examiner spoke very rapidly.  The individual, the DOE Counsel, and I agreed 
to furnish the videotape to the court reporter after the hearing so that she could have extra 
time to transcribe that portion, and it is included in pages 17-24 of the hearing transcript.   
 
In the post-test interview, the individual and the polygraph examiner discussed the results 
of the polygraph examination.  The individual told the polygraph examiner, “I don’t think 
that one went very well.  Every time you mentioned the word masturbate I could feel the 
response.”  Tr. at 17.  The individual added, “I’m not trying to deceive you, but obviously 
the machine is picking up that, you know, maybe I’m trying to deceive myself.”  Id. at 
18.  When further pressed by the polygraph examiner, the individual stated, “Well, I 
guess I’ve been lying to myself about it for a long time then because, you know, it was 
something that really scared me.”  Id. at 20.  Finally, the individual admitted to the 
polygraph examiner that he was stroking himself in the restroom on that day.  Id. at 22. 
 
At the end of the videotape, the analyst resumed her testimony.  She explained that when 
she received the polygraph report, DOE Exhibit 4, it “was not matching up with what [the 
individual] had told me in my first interview.”  Id. at 25.  The relevant portion of the 
report referred to the post-test interview, in which the individual admitted that he had 
deliberately exposed himself to the police officer.   The analyst called the individual in 
for a second PSI to address the discrepancies.  Characterizing the second PSI, the analyst 
testified she “came to the conclusion that [the individual] had actually admitted that he 
had in fact masturbated in front of that police officer, and that he had not been completely 
honest and truthful with me in the previous personnel security interview about that 
incident.”  Id. at 26; July 2002 PSI Transcript (hereinafter cited as “DOE Exhibit 2”) at 
15.   
 
The analyst pointed out other significant discrepancies between the individual’s 
statements in the first and second PSIs.  In the second PSI, the individual told the analyst 
that he had actually been involved in between 50 and 100 homosexual encounters from 
the age of 18 to the present, including “around four” encounters in the four years since 
the individual had moved to his present location.  Tr. at 26; DOE Exhibit 2 at 27-29.  
During the first PSI, he told the analyst he had fewer than ten homosexual encounters, 
and the individual tried to excuse this discrepancy by explaining that he thought they 
were only discussing encounters that he had told his wife about.  DOE Exhibit 2 at 32.  
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The individual conceded that he had limited his answers to the analyst’s questions during 
the first PSI, and “I was not being as forthcoming as I should have been.”  Id.   
 
In the second PSI, the individual also admitted that he had still not told his wife about the 
full extent of his homosexual activities, specifically, that he had not told her anything 
about the four most recent encounters he had during the last four years.  According to the 
individual, however, his wife knew he was sexually molested as a child, and that he has 
had sex with men on occasion. The individual told the analyst that his wife does not like 
it but he does his best to stay faithful, and she “understands that is something that I 
struggle with.”  DOE Exhibit 2 at 26.  The analyst again asked the individual, as she had 
in the first PSI, if he was homosexual.  The individual replied that, “I do not see myself 
as a homosexual,” and explained that his definition of homosexual is someone who “by 
preference” prefers to have sex with members of their own sex.  Id. at 30.  Instead, the 
individual said that he would call himself a “bisexual,” meaning “someone who can enjoy 
sex with members of their own sex.”  Id. at 31.   The individual said his wife would be 
“disappointed,” “upset,” and “it would make her unhappy” to know that he had been 
involved in recent homosexual encounters.  Id.  When the analyst asked the individual 
during the second PSI about his future conduct, he answered that he hoped he would not 
have more homosexual encounters because he did not want to expose his wife to more 
pain.  However, he stated, “I can’t rule them out completely,” and “Unfortunately, 
opportunity presents itself, temptation is there, and….” Id. at 45. 
 
At the conclusion of her testimony, I asked the analyst whether DOE cared if somebody 
is a homosexual.  She answered, “No.  Homosexuality in and of itself would not be 
considered a security concern.”  Id. at 49.   She said it would be the same if a person were 
bisexual.  She added that, “Those are both behaviors that the Department of Energy 
would be interested in, but would want to know more about.  But would somebody be 
denied a clearance because they’re homosexual or bisexual?  No, that would not be the 
case.”  Id.  The analyst explained that DOE would be concerned about whether an 
individual’s sexual behavior could be used to blackmail him, or whether he engaged in 
“lifestyle choices” like having sex in restrooms, that could subject him to arrest and thus 
raise questions regarding his judgment. Id. at 51.  She indicated DOE would be 
concerned if any individual, regardless of sexual preference, had extramarital affairs, or 
was otherwise secretive about his or her sex life, since this conduct could make that 
individual vulnerable to blackmail or coercion.  Id. at 50-51.  Finally, the analyst pointed 
out that it could also raise a security concern if an individual deliberately omitted 
information about his sexual behavior during a PSI if it were a relevant area of inquiry on 
which DOE had focused, based on something in his background investigation.  Id. at 53.   
 
The Personnel Security Specialist 
 
The DOE called the personnel security specialist to testify about the nexus between the 
information about the individual’s conduct and the criteria in 10 CFR § 710.8 of the DOE 
regulations.  She explained that the evidence of the individual’s omission of significant 
facts relevant to his eligibility for access authorization during the first PSI raised a 
security concern under 10 CFR § 710.8(f).  The security specialist noted that the 
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personnel security program is based on trust, and that when an individual is found to have 
been untruthful, it is difficult for the DOE to trust that person to comply with security 
regulations in the event they are given access to classified information. Tr. at 67.  She 
further explained that the individual’s history of engaging in homosexual encounters 
while married made him vulnerable to blackmail or coercion under 10 CFR § 710.8(l).  
Id. at 69.   
 
On cross-examination by the individual, the security specialist stated that she regarded 
“full disclosure” and “truthfulness” as essentially the same for purposes of determining 
his eligibility for access authorization. He asked the security specialist to comment on the 
language in 10 CFR § 710.8(f) which states that a concern is raised when an individual 
deliberately misrepresented, falsified, or omitted significant information that is relevant 
to their eligibility for a clearance from an interview.   She replied that it was “a deliberate 
act” when the individual neglected to tell DOE significant information in the first PSI 
even if he did so because he was ashamed, embarrassed, or was not being honest with 
himself.  Id. at 73.   
 
The Individual’s Longtime Personal Friend 
 
The friend testified by telephone that he had known the individual for about 20 years.  He 
stated that he knew the individual had been sexually molested as a child, that the 
individual was sexually active before his marriage, and that the individual had not 
revealed that information to his wife.  Id. at 57.  The friend knew about the individual’s 
homosexua l activities, and that the individual had not been completely faithful to his 
wife.  Id.  at 59.  He also knew about the polygraph examination, and how it led the 
individual to conclude he must have been masturbating in front of the police officer.  Id. 
at 60.  The individual’s friend believed the individual was “sometimes painfully honest, 
brutally honest, and someone who would most likely—well, beyond any doubt that I can 
foresee, uphold whatever security was left in your hands.”  Id. at 61.  The individual’s 
friend told an anecdote to illustrate what he meant.  When they were college students, he 
and the individual worked as waiters in a restaurant.  According to the friend, it was 
“standard practice for waiters [including the witness] who were waiting tables to report 
only part of the tips that they had received on a daily basis.”  The friend remembers that 
the individual considered this pervasive practice to be dishonest, illegal, and immoral, 
and the individual reported “every single dime” that he received in tips.  Id. at 61-62.  
The friend thought this showed that the individual has his “own sense of moral compass,” 
and takes “many steps, extraordinary steps in some cases, to make sure that you’re in 
compliance with whatever law or guideline or rule or whatever seems appropriate for the 
situation.”  Id.  at 62. 
 
The Individual’s Project Manager 
 
The individual’s project manager testified that the individual had told him about being 
sexually molested as a child, having homosexual experiences, being unfaithful to his 
wife, being arrested for indecent exposure, and showing “deception” when he answered 
“no” to polygraph questions about masturbating before his arrest.  In addition, the 
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individual told the manager that “my wife is the only woman that I’ve ever had sex with.”  
Id. at 80. The manager has a security clearance, and directs a “classified project.”  
According to the manager, while the individual does not deal with classified information, 
he does deal with “business sensitive information.”  The manager stated the individual 
has shown diligence and care in following procedures established to protect that 
information.  The manager also praised the individual for his willingness to work extra 
hours whenever needed.  Id. at 82-83.  Finally, the manager exp lained that the individual 
did not need a clearance to do his current job, but that he asked the individual to apply for 
access authorization so he could leverage his expertise by helping on the classified side of 
the project.  When the security concerns surfaced, the manager told the individual he 
could simply keep his current duties, and did not have to pursue the clearance.  The 
manager thought it spoke highly of the individual that he was willing to go forward with 
the administrative review process, even though he “had an out.”  Id. at 84-85.  The 
manager did not believe the individual was subject to blackmail at this point.  Id. at 87. 
 
The Individual’s Fellow Employee 
 
The individual next called a fellow employee at the DOE facility.  This witness does not 
work with the individual, but they have become social friends.  The individual had told 
his fellow employee the same information about the individual’s sexual history that he 
revealed to the manager.  The fellow employee characterized the individual as very 
trustworthy.  He also related an anecdote about a casual conversation with the individual 
when the fellow employee was about to mention some sensitive, “maybe even borderline 
classified,” information about a project he was working on, and the individual stopped 
him before he inadvertently divulged anything.  Id. at 91-92.  Like the manager before 
him, the fellow employee praised the individual’s initiative for going through the 
administrative review process.  The fellow employee said that he would no t do it himself.  
The fellow employee speculated that the individual’s past sexual behavior could 
“potentially” make him vulnerable to blackmail.  Id. at 93.     
 
The Individual’s Wife  
 
The individual’s wife testified that although she had long known the individual had been 
molested as a child, and had homosexual experiences before they were married, it was 
not until recently that he had told her much more information about the nature and extent 
of his homosexual activities before and during their marriage.  She also acknowledged 
that the individual initially denied he had been masturbating before his arrest, but that he 
later “accepted the logic of the polygraph,” and admitted that he “must have been doing 
something.”  Id. at 97.  The individual’s wife stated that they had discussed his marital 
infidelity, “recognized that it’s not appropriate and will never happen again.”  She added 
that learning about the individual’s infidelity made her very upset, and emphasized that it 
“Better not happen again.”  Id. at 98.   
 
When asked whether she thought granting her husband a clearance would not endanger 
national security and would clearly be in the national interest, the individual’s wife stated 
that she believed the individual was a perfectionist who was very good at what he did, a 
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moral person who followed rules “to the letter of the law,” and who could be trusted to 
protect classified information.  She illustrated the basis for her trust in the individual with 
several anecdotes about conduct that showed his honesty.  For example, she said the 
individual would always refuse a request to make an illegal, unlicensed copy of computer 
software.  She also told about a time when the individual insisted they drive on a bad road 
up a mountain to return a periodic table she had taken from the trash at a vacation home 
they had considered buying.  Id. at 99-105.   The individual’s wife acknowledged that 
very few people knew about his sexual conduct, but stated that she did not believe he 
could be subject to blackmail.  Id. at 110.     
 
The Individual 
 
The individual conceded that he could see from reading the transcript of the first PSI he 
said things that “could have been considered as misleading,” but insisted, “there was no 
intention to mislead.”  Id. at 111.  The individual maintained he did not admit during the 
first PSI that he had been masturbating before his arrest because he did not realize he had 
been deceiving himself until the polygraph examination later led him to that conclusion.  
He also claims that during the first PSI, he did not admit he was bisexual because it was 
embarrassing, that he did not reveal his entire sexual history because the interviewer 
failed ask him the precise questions needed to elicit that information, and he did not know 
he was expected to disclose it voluntarily.  Id. at 112; 119-120; 126.  He pointed out that 
he made a full disclosure during the second PSI.  
 
During the hearing, the individual played a second portion of the polygraph videotape 
discussed above, which he believed was exculpatory.  Tr. at 17-24; DOE Exhibit 9.   The 
portion of the videotape the individual asked me to consider is reproduced in the hearing 
transcript at 114-115. It recorded questions from the polygraph examiner and the 
individual’s answers: 
 

POLYGRAPH EXAMINER:  Regarding whether you masturbated in the 
restroom, do you intend to answer truthfully about that? 
 
INDIVIDUAL:  Yes. 
*  *  *  
POLYGRAPH EXAMINER:  Other than what you told me, before your 30th 
birthday did you ever deliberately lie to cover something up? 
 
INDIVIDUAL:  No. 
 

Tr. at 114.  The individual emphasized that the polygraph report, DOE Exhibit 4, did not 
find the individual was deceptive when he answered “yes,” that he intended to answer 
truthfully about whether he masturbated in the restroom, and “no,” that he did not ever 
deliberately lie to cover something up.  Tr. at 115.  According to the individual, these 
portions of the polygraph examination corroborate his claim that he did not deliberately 
misrepresent, falsify or omit significant information from DOE:  “That’s the only firm, 



 9 

hard evidence I can provide that says there was no intention to mislead or deceive anyone 
in this entire process, other than my own word.”  Id. at 116-117.   
 
The individual maintained that the evidence about his honesty, his ethical behavior, and 
the depth of his voluntary disclosures about his sexual conduct to his wife, friends, and 
business associates shows that he has taken positive steps to reduce his vulnerability to 
coercion or blackmail.  Id. at 140.  He stated that he would resist any blackmail attempt.  
 

Analysis 
 
Conduct involving untrustworthiness or lack of candor could indicate that a person may 
not properly safeguard classified information.  This includes deliberately providing 
misleading information to a security representative in connection with a determination of 
eligibility for a clearance.  Personal conduct or concealment of information that may 
increase an individual’s vulnerability to coercion, such as engaging in sexual behavior, 
which, if known, may render the person susceptible to blackmail, also raises security 
concerns.  See Appendix B to Subpart A of 10 CFR Part 710, 66 Fed. Reg. 47067 (2001), 
Guidelines D and E.   
 
The individual does not deny that he omitted significant information from the first PSI 
that was relevant to his eligibility for access authorization. Nor does he deny that his 
history of secretive sexual encounters with men while he was married could raise 
questions about his vulnerability to coercion or blackmail.  Accordingly, I find there is a 
proper basis for the charges in the Notification Letter. As explained below, I have 
concluded that the individual has failed to mitigate either the security concerns under 
Criterion F about his failure to disclose significant information about his sexual conduct 
during the first PSI when DOE’s interest had clearly focused on this topic, or the security 
concerns under Criterion L about his vulnerability to coercion or blackmail.    
 
The individual’s defense to the charges under Criterion F is based on semantics, and a 
narrow interpretation of the regulatory language. His argument is similar to a “diminished 
capacity” defense in a criminal proceeding, that the individual lacked the intent to hide 
information during the first PSI.  The individual asserts that he did not deliberately 
misrepresent, falsify, or omit significant information from the first PSI, but rather did so 
without intent to deceive DOE, as a result of self-deception, embarrassment, or 
misunderstanding what the interviewer was asking him to reveal.  The polygraph report 
tends to support the individual’s claim that he did not intend to mischaracterize the 
circumstances of his arrest.  However, embarrassment or self-deception is not a good 
reason for misleading DOE in the first PSI when the individual failed to reveal that he 
considers himself bisexual.  Nor do I find credible the individual’s claim that he did not 
understand what information the analyst was trying to elicit during the first PSI when she 
asked him if there was anything else he thought DOE should know.  I find the individual 
acted deliberately when he denied having had a prior encounter in the same restroom, and 
failed to reveal that he had many more than ten homosexual encounters, some of which 
were during the past four years.  The individual is an educated, intelligent person, and he 
must have understood what kind of information the analyst wanted him to reveal since 
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the first PSI had focused up to that point on his sexual behavior and history.  The 
individual even admitted in the second PSI that he was not as forthcoming as he should 
have been during the first PSI. Taken as a whole, the individual’s attempt to justify his 
omission of significant information from the first PSI is not persuasive.   
 
There is much evidence that the individual is an honest, upstanding, and moral person in 
most areas of his life. Nevertheless, he had an apparent blind spot about his sexual 
behavior that made it difficult for him to recognize the truth and accept the consequences.  
That is the conclusion I draw from the individual’s attempt to justify his self-deception 
about the indecent exposure arrest, and his embarrassment about revealing the scope of 
his homosexual history and marital infidelity.  Those do not excuse concealing 
information from DOE.  The individual may have “come clean” in the second PSI, but 
not enough time has gone by since the individual’s admissions to know whether he can 
be trusted in the future.  Compare Personnel Security Hearing (Case No. VS0-0013), 25 
DOE ¶82, 752 (1995) (13-month period subsequent to covering up use of illegal drugs 
did not constitute a sufficient pattern of honest behavior) with Personnel Security 
Hearing (Case No. VSO-0410), 28 DOE ¶ 82,786 (2001), affirmed (OSA March 21, 
2001) (eight years of honest behavior was sufficient evidence that the individual had 
reformed).  The fact that the individual engaged in self-deception about his arrest may 
partially mitigate one of the concerns under Criterion F, but it has troubling implications 
when considered in connection with DOE’s concerns under Criterion L, addressed below. 
 
Regarding Criterion L, it should be emphasized that sexual orientation or preference may 
not be used as a disqualifying factor in determining eligibility for a security clearance.   
However, as the analyst noted at the hearing, the individual’s history of secretive 
extramarital homosexual behavior is a matter of continuing concern because it could 
cause him to be vulnerable to coercion or blackmail.  The individual has reduced the 
concern that he would be subject to coercion about his past behavior by disclosing that 
information to several persons close to him.  But for the future, the stakes are still high.  
The individual’s wife was upset by his revelations of extramarital encounters in recent 
years, and she said it better not happen again.  The individual’s marriage and family life 
would be in jeopardy if, in the future, his wife were to learn he had another encounter.  
Although the individual has proclaimed his desire to remain married, and his intention 
never to have another encounter, I must weigh that against his history of 50 to 100 
encounters, including several within the past four years, his admission in the second PSI 
that it could happen again, and his characterization of himself as bisexual, which he 
defined as one who can enjoy having sex with members of his own sex.  Despite his good 
intentions, it is uncertain whether the individual will be able to refrain from having sex 
with men in the future.  My conclusion above, that the individual had a blind spot about 
his sexual behavior and difficulty accepting its consequences, is also relevant to assessing 
the risk.  On balance, I find that the circumstances in this individual’s case present a 
considerably greater-than-average risk that he may engage in behavior that would make 
him vulnerable to coercion in the future.  In my opinion, that risk is too great to warrant 
granting the individual a clearance.   
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Conclusion 

 
Based on the record in this proceeding, I find that the individual has failed to resolve the 
security concerns presented under 10 CFR §§ 710.8(f) and (l).  For the reasons explained 
in this Decision, I find the individual has failed to show that granting him access 
authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest.  Accordingly, it is my decision that the individual 
should not be granted access authorization. The individual may seek review of this 
Decision by an Appeal Panel under the regulation set forth at 10 CFR § 710.28.  
 
 
 
Thomas O. Mann 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 5, 2003 



1/ An access authorization is an administrative determination
that an individual is eligible for access to classified
matter or special nuclear material.  10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
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July 18, 2003

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 19, 2003

Case Number: TSO-0026

This Decision concerns the eligibility of XXXXXXXXXXXXXX
(hereinafter the individual) to hold an access authorization.   1/
The regulations governing the individual's eligibility are set forth
at 10 C.F.R. Part 710, "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  This Decision will consider whether, based on  testimony
and other evidence presented in this proceeding, the individual
should be granted access authorization.  As discussed below, I find
that the individual has not met his burden to bring forward
sufficient evidence to show that he should be granted access
authorization.  

I.  History

This administrative review proceeding began with the issuance of a
Notification Letter, informing the individual that information in
the possession of the DOE created substantial doubt pertaining to
his eligibility for an access authorization.  In accordance with 10
C.F.R. § 710.21, the Notification Letter included a detailed
statement of the derogatory information.  

The area of concern cited in the Notification Letter involves
information that the individual has demonstrated a pattern of 



- 2 -

2/ Derogatory information covered by Criterion L includes
information that an individual has “[e]ngaged in any
unusual conduct or is subject to any circumstances which
tend to show that the individual is not honest, reliable ,
or trustworthy; or which furnishes reasons to believe that
the individual may be subject to pressure, coercion,
exploitation, or duress which may cause the individual to
act contrary to the best interests of the national
security.  Such conduct or circumstances include. . . a
pattern of financial irresponsibility . . . .” 

unreliability and financial irresponsibility. This behavior is
subject to the provisions of 10 C.F.R. § 710.8(l) (hereinafter
Criterion L).   2/  

The Notification Letter identified the following matters as
concerns:

(i) The individual had indicated in a Personnel Security Hearing
that he had two judgments entered against him for unpaid
hospital/medical bills.  One judgment, dated May 2000, was in the
amount of $456.  The other judgment, dated February 1996, was for
$3,300.  The individual also had a third unpaid medical bill for
$323, dating from 1999.

(ii) The individual also had at least four consumer credit accounts
that were unpaid and charged off during the period 2000 through
2001.  

(iii) The individual and his wife declared bankruptcy in 1986.  

The Notification Letter informed the individual that he was entitled
to a hearing before a Hearing Officer in order to respond to the
information contained in that Letter.  The individual requested a
hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e)
and (g), the hearing was convened.

At the hearing, the individual testified, but did not call any
witnesses.  He submitted some additional documents into the record
regarding his finances. 
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II.  The Individual’s Testimony and Additional Documentation  

The information submitted by the individual at the hearing includes
the following documentation: (i) the individual’s updated credit
report; (ii)  a statement showing that one of the judgments for his
medical bills has been fully paid; (iii) a statement showing regular
monthly payments of at least $50 towards another medical bill for
which a judgment was entered, with a balance in February 2003 of
about $800 on that bill; (iv) a pay statement showing the
individual’s current income; (v) a pay statement showing the income
of the individual’s wife; (vi) a credit report for the individual’s
wife; (vii) statements showing payments of monthly home telephone
bills; and (viii) an estimated monthly budget. 

At the hearing the individual testified about his past and present
financial picture.  He stated that he felt overwhelmed by the debt,
and is trying to restructure his spending and bill-paying.
Transcript of June 4, 2003 Hearing (Tr.) at 29.   He stated he is
presently paying $50 month towards one medical debt on which, at the
time of the hearing, there was a balance of about $650.  Tr. at 9.
He is paying $25 per month to a collection company towards another
set of eight medical debts of $458, $386, $323, $35, $202, $115,
$66, and  $2,652.  Tr. at 22.  Individual’s June 5 Exhibit #5
(Individual’s Budget).  Most of these debts are approximately three
to four years old, although the $2,652 amount is for a medical
procedure that took place within the last year.  The individual
indicated that as each debt is paid off, the $25 payments will be
applied to another debt, until the full indebtedness has been paid.
Tr. at 22.  

The individual indicated that he is not making any payments towards
any of the consumer debts, and his credit report indicates that
these debts have been “written off” by the various creditors.  Most
of the consumer debt is approximately three to four years old, but
there is some debt that is older.  The unpaid consumer bills amount
to between $5,000 and $10,000.  Individual’s June 5 Exhibits #4 and
#5.   

III.  Standard of Review

The Hearing Officer’s role in these Part 710 proceedings is to
provide the individual involved with an opportunity to furnish
information to mitigate security concerns, to evaluate the
information presented by the DOE Office and the individual, and to
render an opinion based on that evidence. 
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The decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest.
See 10 C.F.R. § 710.7(a).  

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not like a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In this
type of case, we use a different standard, which is designed to
protect national security interests.  A hearing is “for the purpose
of affording the individual an opportunity of supporting his
eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that restoring his access authorization
“would not endanger the common defense and security and would be
clearly consistent with the national interest.”
10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of an access authorization.  See Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the
national interest” standard for the granting of access
authorizations indicates “that security determinations should err,
if they must, on the side of denials”);  Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990)(strong presumption against the issuance
of a security clearance).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in
cases involving national security issues.  Personnel Security
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

IV.  Analysis

As stated above, there are three types of financial issues cited in
the Notification Letter that give rise to a security concern under
Criterion L: (i) the individual has a history of non-payment of
medical bills, including two bills for which judgments were entered;
(ii) the individual has had a number of unpaid credit card debts
within the past 4 years; (iii) the individual and his wife declared
bankruptcy in 1986.  I must consider whether there is evidence that
mitigates these concerns.  See 10 C.F.R. § 710.7(c). 

The individual does not make any serious claim that his failure to
pay his bills was due to financial hardship.   Rather, his approach
in this case was to show that he has reformed his spending and 
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bill-paying habits, and to establish that he is now on a more stable
financial track.  Tr. at 6, 29.  

Based on the individual’s testimony and documentary evidence, I
believe that the individual has made some efforts to bring his debts
under control and to curb his spending.  He has been making his
agreed-upon  payments towards several of the medical bills.  He has
fully paid off one of the judgments for unpaid medical bills, and is
less than 12 months from completing full pay off of the judgment
related to the other medical bill.  He is up to date on his home
mortgage payments and telephone bills.  Individual’s June 5 Exhibit
#5.  He has made some inquiries about a consumer counseling program.
He has eliminated some non-essential expenses from his budget, such
as cable TV, and has reduced his expenses for restaurant meals.
Tr. at 32-33.  He has no open credit cards at this time, and pays
cash for his purchases.  Tr. at 39-40.  He no longer receives calls
from collection agencies.  The individual’s wife has a full time job
and is able to make a significant contribution to the family’s
finances.  Thus, having recognized that he has difficulty managing
his money, the individual is now beginning to implement strategies
to solve the problem.  Tr. at 38. This is all in the individual’s
favor.  

However, after evaluating the record as a whole, I find that the
Criterion L concerns have not been resolved.  This individual has a
history of significant financial problems dating from the 1986
bankruptcy.  To resolve the security concerns arising from this
behavior, the individual should demonstrate a stable financial
pattern that covers a significant period of time.  The individual
has not demonstrated that he has achieved that stable financial
pattern. 

In this regard, I note that it will be a number of years before he
is even close to paying off the medical debts he has agreed to pay
at the $25 per month level.  I recognize that a debt, even a
significant one, that is being paid off regularly does not
necessarily create a security concern.  However, in this case, I am
to consider whether there has been mitigation of the concern
regarding individual’s long pattern of financial instability and
refusal to pay bills.  That pattern led to the judgments in 1996 and
2000.  More recently, within the last year, the individual failed to
pay another medical bill, and that bill was rolled into the $25 per
month collection package.  I therefore believe that in this case, to
resolve the security concern, the individual should show a longer
period of timely, regular payment of medical and 
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other bills, in order to demonstrate that the concern regarding his
financial responsibility has been resolved.  

There is also remains a concern involving the individual’s control
and understanding of his current finances.  I note that the
individual has not yet followed through on his plan to obtain
consumer counseling.  Further, in the last several months he
increased his overall indebtedness by obtaining two new personal
loans, using his cars as collateral.  He is paying $66 and $111 per
month to service those loans.  Tr. at 45.  The individual submitted
a budget indicating that he has approximately $750 per month left
over after having met his monthly expenses.  However, he could not
account for what happens to that amount.  Tr. at 48-49.  These facts
suggest to me that the individual’s finances at this point are still
not under reasonable control, and that he still does not have a
solid understanding of his monthly income and expenses.  In fact,
the individual himself recognizes that his financial picture is not
yet a stable one.  Tr. at 53.  

V. Conclusion

As indicated by the foregoing, I find that individual has not
resolved the Criterion L security concerns set forth in the
Notification Letter.  Accordingly, it is my determination that the
individual should not be granted access authorization.  

The individual may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.  

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: July 18, 2003
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October 14, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 20, 2003

Case Number: TSO-0027

This Decision considers the eligibility of XXXXXXXX XXXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual's access authorization should not be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor.  The individual possessed a DOE access authorization
for several years, but this clearance was suspended in 2002
pending the resolution of questions regarding the individual’s
eligibility for access authorization.  DOE security personnel
had conducted an interview with the individual in March 2002
(the 2002 PSI).  In addition, at the request of DOE security,
the individual was evaluated in July 2002 by a DOE-consultant
psychiatrist (hereafter "the DOE psychiatrist"), who issued a
Report containing his findings and recommendations on July 13,
2002 (the “Report”).  In October 2002, the Director of Personnel
Security of the Area Office (the Security Director) issued a
Notification Letter to the individual.  In this letter, the
Security Director states that the individual has raised security
concerns under Sections 710.8(j) and (l) of the regulations
governing eligibility for access to classified material.
Specifically, with respect to Criterion (j), the Security
Director finds that the individual has been diagnosed by the DOE
psychiatrist as suffering from Alcohol Abuse, and that this
psychiatrist also has concluded that, as of July 2002 there 
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was not adequate evidence of rehabilitation or reformation from
this condition.  

With respect to Criterion (l), the Security Director finds that
information in the possession of the DOE indicates that the
individual has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest,
reliable, or trustworthy, or which furnishes reason to believe
that he may be subject to pressure, coercion, exploitation or
duress.  Specifically, the Operations Office refers to the
individual’s alcohol related arrests in February 2002 and in
December 1988, his being charged with “Drunk on Duty” in
December 1985 while serving in the Navy, and his admission that
in the past 14 years he has driven while legally intoxicated.

The individual requested a hearing to respond to the concerns
raised in the Notification Letter.  In his response to the
Notification Letter, the individual challenged the DOE
psychiatrist’s conclusion that he suffered from alcohol abuse.
He also stated that he had entered into a recovery program
through his employer’s Employee Assistance Program (EAP). The
Hearing was convened in late July 2003, and focused chiefly on
the merits and accuracy of the DOE psychiatrist’s report and his
conclusion.  Testimony was received from only three persons.
The DOE presented the testimony of a personnel security
specialist and the DOE psychiatrist.  Although I repeatedly
advised the individual of his need to provide corroborative
testimony from expert medical witnesses and individuals who were
knowledgeable concerning the individual’s current efforts to
maintain his sobriety, he testified on his own behalf and
presented no other witnesses.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful
to discuss briefly the respective requirements imposed by 10
C.F.R. Part 710 upon the individual and the Hearing Officer.  As
discussed below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon
a convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b), (c) and (d).  
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A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding
places the burden of proof on the individual.  It is designed to
protect national security interests.  The hearing is "for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The individual must come forward at the hearing
with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and
security and would be clearly consistent with the national
interest."  10 C.F.R. § 710.27(d).  Personnel Security Review
(Case No. VSA-0087), 26 DOE ¶ 83,001 (1996); Personnel Security
Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (VSA-0061), 25 DOE ¶ 83,015 (1996).
The individual therefore is afforded a full opportunity to
present evidence supporting his eligibility for an access
authorization.  The regulations at Part 710 are drafted so as to
permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence
may be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation
and through our own case law, an individual is afforded the
utmost latitude in the presentation of evidence which could
mitigate security concerns.    

Nevertheless, the evidentiary burden for the individual is not
an easy one to sustain.  The regulatory standard implies that
there is a presumption against granting or restoring a security
clearance.  See  Department of Navy v. Egan, 484 U.S. 518, 531
(1988) ("clearly consistent with the national interest" standard
for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption
against the issuance of a security clearance).  Consequently, it
is necessary and appropriate to place the burden of persuasion
on the individual in cases involving national security issues.
In addition to his own testimony, we generally expect the
individual in these cases to bring forward witness testimony
and/or other evidence which, taken together, is sufficient to
persuade the Hearing Officer that restoring access authorization
is clearly consistent with the national interest.  Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995);
Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769
(1995) (individual failed to meet his burden of coming 
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1/  The DOE psychiatrist also administered a personality test to
the individual, the Minnesota Multiphasic Personality-2 (MMPI-
2), but did not rely on the results for his diagnosis. 

forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides
that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration
of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization
will not endanger the common defense and security and is clearly
consistent with the national interest."  10 C.F.R. § 710.7(a).
I must examine the evidence in light of these requirements, and
assess the credibility and demeanor of the witnesses who gave
testimony at the hearing.

III.  ANALYSIS

A.  Criterion (j) Concerns

1.  The Individual’s Diagnosis of Alcohol Abuse.

In his Report, the DOE psychiatrist found that the individual
suffers from Alcohol Abuse as that condition is described in the
“Diagnostic and Statistical Manual of Mental Disorders, Fourth
Edition” (DSM-IV).  In making this finding, the DOE psychiatrist
chiefly relied on the individual’s history of alcohol
consumption, as documented by military and police records, and
as described by the individual in three Personnel Security
Interviews (PSI’s) with DOE security personnel and in his own
examination of the individual. 1/    Because the individual has
challenged the DOE psychiatrist’s findings and diagnosis, I will
describe the DOE psychiatrist’s findings regarding the
individual’s alcohol consumption in some detail.   

The DOE psychiatrist found that the individual has had a long
history of problems with alcohol.  In his  Report, he states
that 
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the individual told him that he began drinking while a teenager
and that while in high school he generally drank to intoxication
when he did drink, which was about every two or three months.
Report at 2.  The DOE psychiatrist then finds that the
individual’s alcohol intake greatly increased when he entered
the Navy in 1982, and remained high for several years:

In his [2002 PSI], he recalled that when he was in the
Navy he was “probably legally intoxicated every
weekend” (Page 24).

Id. The individual’s drinking resulted in a nonjudicial
punishment in the Navy, known as a captain’s mast, for Drunk on
Duty.  The individual described the circumstances as follows to
the DOE psychiatrist:

He recalled that he was 12th on the duty list and did
not think he would be required to stand watch.  He was
out drinking that evening before a voyage . . .  He
returned to barracks, and at 3 AM was told he would be
required to stand watch.  He went to stand watch, but
was found to be intoxicated.

Id.  After he entered college in 1986, the individual began a
pattern of heavy weekend drinking.

He recalled that both he and his roommate drank
heavily in college and stated, “oh, on a weekend we’d
drink a case, a case of beer with no problem, you
know.” [1992 PSI at 21].  During the week he would
have one or two beers each evening, and estimated that
he drank to intoxication about 30 percent of the times
he drank.  In his 1992 PSI, he described his college
pattern of heavy weekend drinking as “Binge, binge
drinking, classic, uh classic start off to a problem
is doing that.”  (Page 22).

Id.  In 1988, the individual had his second alcohol related
legal problem and his first DWI arrest.  This arrest indicated
a high level of intoxication.

He was drinking at a friend’s house and estimated that
he may have had as many as 20 drinks, but could not
recall the exact number.  In our interview I asked him
why police officers stopped him while he was driving
home and he recalled that he was “going the wrong way”
while 
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driving. . . . His blood alcohol level was measured by
Breathalyzer and found to be 0.23 grams percent.

Id.  The Report notes that this level is quite high, since a
blood-alcohol level (B.A.L.) Of 0.08 grams per cent is
considered legally intoxicated in the state of where the
individual resides, and blood levels that high or higher have
been shown to cause significant impairment in skills needed to
drive an automobile.  The Report discusses how the B.A.L. is a
function both of alcohol consumption and the individual’s rate
of metabolism, with long time heavy drinkers often developing
the ability to metabolize alcohol faster.  

An example of an alcohol consumption pattern and
resultant B.A.L. would be a person who drank 15
[alcoholic] drinks over a four hour period of time.
During those four hours, four of the drinks would be
metabolized, leaving 11 drinks in the person’s system,
yielding a B.A.L. of about 0.22.  This was
approximately the B.A.L. of [the individual] when he
was arrested for his 1988 DWI.

Id. at 3.  

The individual reported that he did not drink for two years
after the DWI as required by his probation.  In about 1991, the
individual resumed drinking.  In his Report, the DOE
psychiatrist refers to statements made by the individual
concerning his level of alcohol consumption from 1991 until
2002.

Over the coming years he commonly drank three or four
times a week, consuming two or three beers per time.
On weekends he might drink four or five drinks per
occasion.  He estimated he might become intoxicated
once or twice a month.  He denied any history of
alcoholic blackouts.  His first DOE PSI regarding
alcohol issues was [in 1992].

In 1996 DOE held a second PSI and discussed alcohol
related issues. [The individual] estimated his alcohol
consumption at a couple of drinks a day during the
week, and probably four or five drinks on Saturday or
Sunday.  He recalled that he would drink to the point
of intoxication, “maybe twice a month.” [1996 PSI at
47] [In his 2002 PSI, he] acknowledged, “You know, I,
I’ve probably driven in the past 14 years legally
intoxicated”. [2002 PSI at 40].
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Id. at 3.  In early February 2002, the individual had his third
alcohol related legal problem and his second DWI.  The incident
occurred while he was on a business trip.  The circumstances
surrounding his arrest are described in the Report as follows:

In the early evening he had drinks at the hotel bar.
He estimated he had about five drinks there, consuming
bourbon in Coca-Cola.  His coworker recalled him
drinking heavily at the happy hour. [The individual]
then went to  dinner alone at about 8 PM and purchased
a fifth (750 cc) of bourbon and a sixpack of Coca-
Cola.  He drank the whiskey mixed with the Coca Cola
while he was driving in his car.  At 12:06 AM he was
stopped by [the] police after driving southbound in
the northbound lane of the road.  The arresting
officer found an Evan Williams whiskey bottle in the
vehicle, opened and two-thirds empty.  Five of the six
Coca-Cola’s had been consumed.  [The individual]
failed a field sobriety test that was given.  A blood-
alcohol level was determined by Breathalyzer to be
0.177. 

Id. at 4.  The DOE psychiatrist then noted that a blood alcohol
level of 0.177 is consistent with consuming about 15 drinks over
a six hour period of time.  Id.  Following this incident, at his
2002 PSI, the individual described his drinking pattern to DOE
officials.  The DOE psychiatrist cites the following statements
from that interview as indicating that the individual realized
that he had a binge drinking problem and occasionally couldn’t
seem to identify the point of excessive drinking after he
started drinking.

In that interview, he also noted “I certainly don’t
seem to have the capability to tell when I’ve had, you
know, near too much.  It seems to be a fairly large
depth function there from just had a few to too many.”
[2002 PSI at 53] He noted a similar problem in that
interview when he stated, “but certainly there is a
trip point where past I should not drink.”  “And since
I can’t seem to identify that after I’ve been
drinking, [I’ve] pretty much made the decision that
I’ll just stop completely.”  [2002 PSI at 32].

Id. at 5.  Finally, the DOE psychiatrist stated that although at
his 2002 PSI the individual had indicated an intention to stop
drinking, he reported at their interview four months later that
he had resumed drinking.
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He indicated that he had come to the decision that, “I
can drink moderately.”  Regarding his alcohol use he
stated, “I don’t think I have a problem.”  He said
that he recently drinks about four or five drinks a
week.

Id. at 5.  

After summarizing this history at page 8 of the Report, the DOE
psychiatrist states “I conclude that [the individual] suffers
from Alcohol Abuse.”  Report at 8.  In addition, he writes that:

Although I did not diagnose that [the individual]
suffered from the more severe condition of Alcohol
Dependence, he does meet two of the criteria for
Alcohol Dependence: Alcohol is often taken in larger
amounts or over a longer period than was intended
(criterion #3); and , There is a persistent desire or
unsuccessful efforts to cut down or control alcohol
use (criterion #4).  As noted above, [the
individual’s] primary problem with alcohol is in a
“binge drinking” pattern, when he often couldn’t seem
to identify the point at which he should stop
drinking.  He has expressed a desire to stop or cut
down his drinking, but currently he has resumed
alcohol consumption.  

Id.  at 9.  In his testimony at the hearing, the DOE
psychiatrist reiterated these findings and conclusions contained
in his Report, and further discussed the bases for his diagnosis
of Alcohol Abuse and his assessment of the individual’s
rehabilitation efforts.

In challenging the DOE psychiatrist’s diagnosis, the individual
first contends that the DOE psychiatrist ignored the
requirements for a diagnosis of Alcohol Abuse contained in the
DSM-IV.  According to the DSM-IV, substance abuse is a
"maladaptive pattern of substance use manifested by recurrent
and significant adverse consequences related to the repeated use
of substances." DSM IV at 182. The criteria for substance abuse
are set forth in the DSM IV. Those factors include:

(1) recurrent substance use resulting in a failure to
fulfill major role obligations at work, school, or
home . . .;

(2) recurrent substance uses in situations in which it
is physically hazardous (e.g., arrests for substance-
related disorderly conduct);
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(3) recurrent substance-related legal problems (e.g.,
arrests for substance-related disorderly conduct); and

(4) continued substance uses despite having persistent
or recurrent social or interpersonal problems caused
or exacerbated by the effect of the substance (e.g.,
arguments with spouse about consequences of
intoxication, physical fights).

DSM IV at 182.  The DSM IV further specifies that one or more of
these criteria must occur in within a 12-month period.
Referring to the above factors, the individual contends that he
should not have been diagnosed with Alcohol Abuse because there
was no recurrence of his substance related legal problems during
any 12 month period.  In this regard, he points out that his
alcohol related arrests occurred in 2002 and 1988, and he was
charged with “Drunk on Duty” in 1985.

In his testimony (TR at 78-79), the DOE psychiatrist pointed out
that the DSM IV specifically refers to its diagnostic criteria
as guidelines to be employed by individuals with appropriate
clinical training and experience, and specifically permits a
diagnosis in instances where the clinical presentation “falls
just short of meeting the full criteria for the diagnosis as
long as the symptoms that are present are persistent and
severe.”  2000 DSM IV Text Revision, p. xxxii).  He concluded
that the pattern of binge drinking acknowledged by the
individual and evidenced by the 1988 and 2002 DWI’s indicated
severe and persistent symptoms.

And to address that binge drinking element more, his
episodes were particularly risky.  I mean, he was
driving the wrong way on a road, so impaired that he
couldn’t even tell which side of the road to drive on.

. . . So the binge drinking and a high blood level
[for alcohol at the time of his arrests]  -- as a
clinician would make me very concerned about the
severity of his alcohol abuse, that he needs to stop
drinking.  And he acknowledged it at different points,
that he was kind of playing roulette, in a sense, that
when he starts drinking, oftentimes he couldn’t stop.
Once you know that, and then continue to attempt to
try to drink in moderation, that’s a sign that the
alcohol abuse is present.
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TR at 83-84.  He also testified that since DWI’s require
effective police intervention while a person is driving under
the influence of alcohol, “DWI’s are almost certainly the tip of
an iceberg of the number of episodes that have actually occurred
of the person driving while intoxicated.”  TR at 73.  In this
regard, he noted that the individual had acknowledged that he
was driving drunk at other times, although “not necessarily in
the recent 12 months.” TR at 81.  

I conclude that the DOE psychiatrist made a proper diagnosis
based upon his clinical judgment.  See Personnel Security
Review, Case No. VSA-0396, 28 DOE ¶ 83,020 (2001); Personnel
Security Review, Case No. VSA-0298, 28 DOE ¶ 83,001 (2000).  As
indicated by the DOE psychiatrist’s testimony at the Hearing (TR
at 46-47), he is a medical professional with extensive clinical
experience in diagnosing and treating alcohol related illnesses.
He is clearly qualified as an expert medical witness in that
area.  His diagnosis also appears to be reasonable and based on
a thorough study of the individual’s own statements concerning
his alcohol use, as well as  the available police records
concerning the DWI’s.

In an effort to challenge the DOE psychiatrist’s diagnosis, the
individual submitted a letter, dated June 29, 2003, from his
primary care physician.  She writes that the individual has been
under her care for more than five years, and she does not
believe that he suffers from alcohol abuse.

I am aware of [the individual] being charged with DWI,
and I am aware of past use of alcohol.  In the time
that I have known [the individual], I have not been
concerned regarding the possibility of excessive
alcohol abuse.  The medical history of chronic alcohol
abusers usually contains frequent treatment for burns,
fractures or unusual infections.  Alcohol abusers
often are debilitated, and sometimes conjure up
symptoms that are not supported by physical or
laboratory examinations.  I have reviewed [the
individual’s] medical history and find none of these
traits.  In the past, we have discussed his use of
alcohol and it is my medical opinion, supported by
laboratory findings that he never suffered from
alcoholism or abuse.

Individual’s Hearing Exhibit 1.  I am not convinced by these
assertions.  While the presence of physical symptoms such as
burns, broken limbs, or liver inflammation may be associated
with “chronic alcohol abusers”, the DSM IV criteria do not
require them for a 
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2/ Following the Hearing, the individual submitted an August
 6, 2003 memorandum from his EAP counselor, who stated that
it was his “impression” that the individual is not alcohol
dependent, but that “due to the DWI’s, he manifests some
elements of alcohol abuse.”  I do not find that these
observations in any way conflict with the DOE
psychiatrist’s diagnosis.

diagnosis of alcohol abuse.  Moreover, although she states that
she is aware of the individual being charged with DWI, her
letter does not indicate awareness of the extremely high blood
alcohol levels at the individual’s DWI’s that were of particular
concern to the DOE psychiatrist.  Nor does she indicate that she
is aware of the individual’s past admissions concerning driving
while intoxicated or having difficulty with occasional binge
drinking.  Her medical opinion concerning the individual would
be much more persuasive if she had attended the Hearing and
addressed these specific concerns regarding the individual’s use
of alcohol.  Accordingly, I find that the contentions presented
in her letter do not convince me that the DOE psychiatrist’s
diagnosis of Alcohol Abuse is erroneous. 2/  

The individual also challenges the DOE psychiatrist’s statement
in his report that the individual’s liver enzyme levels fall in
a “gray area” with regard to possible alcohol abuse.  As part of
his evaluation of the individual in July 2002, the DOE
psychiatrist tested his levels of Gamma Glutamyltransferase
(GGT) and made the following findings in his report.

His [GGT] liver enzyme level was within the higher
ranges of normal (37; normal reference 5 -- 40).  In
discussing Alcohol Abuse, DSM-IV-TR comments:
“Associated Laboratory Findings: One sensitive
laboratory indicator of heavy drinking is an
elevation(>30 units of [GGT].  This finding may be the
only laboratory abnormality.  At least 70 percent of
individuals with a high GGT level are persistent heavy
drinkers (i.e., consuming eight or more drinks daily
on a regular basis)” (Page 218).  Since [the
individual’s] Gamma GT level is within the normal
range for the [testing laboratory’s] reference, it
does not provide strong evidence of excessive
drinking.  However, since it is in the “gray area”
between 30 and 40 units, this level is still
consistent with possible excessive drinking.
Excessive alcohol use is the most common cause of
abnormal Gamma GT elevation, and [the individual] is
negative for the next most common causes; infectious
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hepatitis, liver-damaging medications, or symptomatic
acute medical illnesses.

Report at 7.  The individual contended that these statements by
the DOE psychiatrist infer that his GGT level of 37 reveals him
to be a heavy drinker.  He referred to the letter from his
primary care physician indicating that she had examined his
laboratory tests as far back as 1998 and found no laboratory
evidence of alcohol abuse in her patient.  Individual’s Exhibit
3.  At the Hearing, the DOE psychiatrist stated that the
individual’s GGT level was in the  normal range and that he had
regarded it as normal at the time he made his diagnosis.  TR
at 116, 120-121.  However, he testified that a normal GGT level
does not establish that the individual has no alcohol related
problem.

It’s difficult to use tests to prove an absence of
something, because the problems we’re talking about
have a pretty high threshold before they would start
showing up in medical labs.  You’d have to drink a lot
before your lab results start to become abnormal.

TR at 120.  He stated that occasional binge drinking would have
less of an impact on the GGT level than chronic heavy drinking.
Id. 
Accordingly, I conclude that the DOE psychiatrist relied on the
individual’s history of alcohol use rather than on his GGT level
when he made his diagnosis of Alcohol Abuse, and that the
diagnosis was consistent with the individual’s normal GGT level.

The individual also took issue with the Report’s finding that
his  “family history is positive for alcohol abuse in his
father.”  He said he told the DOE only that he had heard from
his mother that his father had “some sort of problem while he
was in the army” but that he had stopped drinking completely by
the time his oldest sibling was born.  TR at 97.  On hearing
this, the DOE psychiatrist indicated that “it could be that you
do not have a family history positive for alcohol abuse.”  TR
at 98.  However, the DOE psychiatrist also indicated that this
lack of family history would not alter his diagnosis and
testified that “most people with alcohol abuse or dependence do
not have a positive family history of alcoholism.”  TR at 139.

Finally, the individual contended that the DOE psychiatrist
should not have relied for his diagnosis on the individual’s
statements to him and to PSI interviewers concerning his
drinking to intoxication and driving while intoxicated.  He
argued that “intoxication” is 
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too vague and general a term to be meaningful.  TR at 99-100.
I agree with the DOE psychiatrist that there is a generally
accepted definition people have of intoxication, and that it was
proper to rely on that general understanding of the term in
interpreting the individual’s statements.  TR at 100-101.  The
individual also argued that his statement that he had “probably
driven in the past 14 years legally intoxicated” [2002 PSI at
40] may not necessarily be true.

I’ve used a blood alcohol calculator on-line and
looked at what my frequency or what my drinking habits
were and time frame and the amount that I’ve drank,
and I actually think that I was rarely legally
intoxicated.

TR at 129.  I am not convinced by this assertion.  I cannot
accept the individual’s unsupported statement that he now
believes that he was “rarely legally intoxicated” during the
period between his 1988 and 2002 DWI’s.  In challenging the
accuracy of an admission that he made during a PSI that raised
a concern with the DOE, the individual has the burden of
providing evidence to support his revised position.  In my
May 8, 2003 letter to the parties, I advised the individual that
corroborative testimony would be crucial to enabling him to
mitigate the concerns raised by the Notification Letter.  I
strongly urged him to present the testimony of relatives, close
friends, or other individuals who are knowledgeable concerning
these issues.  The individual has presented no corroborative
testimony concerning his drinking habits during this period, so
his revised assertion must be rejected. 

Based on the DOE psychiatrist’s Report and his testimony, I find
that the individual was properly diagnosed as suffering from
Alcohol Abuse.  The issue in this case is whether the individual
has mitigated the concerns arising from this diagnosis by
demonstrating rehabilitation or reformation.  Accordingly, I
will proceed to consider the recommendations for treatment, and
the individual’s response to those recommendations.

2.  The Individual’s Efforts Towards Rehabilitation or
Reformation.

Having found no rehabilitation or reformation from alcohol
abuse, the DOE psychiatrist made the following recommendations
concerning treatment that would result in rehabilitation.  

First of all, [the individual] would need to have some
desire to enter into treatment.  If he chose to go
into 
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treatment, outpatient treatment of moderate intensity
would be adequate.  By moderate intensity I mean a
treatment regimen such as Alcoholics Anonymous a few
times per week, perhaps with individual counseling as
well, and should include maintenance of sobriety.
Duration of such treatment should be a year or two to
provide adequate evidence of rehabilitation and
reformation.

Report at 10. 

Clearly, a commitment to abstain from alcohol and to seek proper
treatment are necessary requirements for any showing of
rehabilitation by the individual from his diagnosis of Alcohol
Abuse.  In his October 29, 2002 response to the Notification
Letter, the individual stated that he has abstained from alcohol
since August 11, 2002 and plans to continue his sobriety
indefinitely.  He also stated in that letter that he has met
with an Employee Assistance Program (EAP) counselor and with a
clinical substance abuse counselor through his medical plan, and
“will abide by whatever treatment the above two counselors
recommend.”  October 29, 2002 response at 3.  At the hearing,
the individual stated that he had entered a testing program
through the EAP in November 2002, and has been tested for
alcohol on a monthly basis since then.  He submitted an EAP
prepared summary of these tests indicating that they had all
been negative for the presence of alcohol.  Individual’s Hearing
Exhibits 5 and 6.  He stated that although he had stopped
drinking in August 2002, he did not claim to have a documented
period of sobriety prior to beginning this testing on
November 11, 2002.  TR at 161.  

I have reviewed the test results submitted by the individual and
find that they are not adequate to document his sobriety from
November 11, 2002 through the date of the Hearing.  The tests
were conducted randomly on a monthly basis during the work day.
The DOE psychiatrist testified that this limits the time frame
for detection.

Basically, you have to have used alcohol a few hours
before to get caught on a urine or breathalyzer.  So
if it’s done in the workplace, it would basically only
detect alcohol ingestion from that morning until the
test was drawn.

TR at 187.  Accordingly, the individual could have consumed
substantial amounts of alcohol in the evenings and on weekends
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without risking discovery through this workplace testing
program.  In addition, the fact that the individual rejected my
specific advice to present the testimony of his wife and friends
to corroborate his sobriety raises the concern that their
testimony would not have been supportive of his claim.  

At the Hearing, the individual also stated that he was meeting
regularly with his EAP counselor.  TR at 164.  In his August 6,
2003 memorandum, the EAP counselor did not state whether he was
meeting with the individual on a regular basis.  However, he did
state that the individual had entered into a recovery agreement
with the EAP that included the monthly random testing and
required Alcoholics Anonymous (AA) meetings.  In his testimony
at the Hearing, the individual stated that he had not been
involved with AA meetings since 1989.  

I talked with [the EAP counselor] about this, and he
pretty much understood what I was saying about . . .
whether or not . . . I actually was diagnosed with
alcohol abuse, and [he] thought that as long as I was
remaining abstinent that there wasn’t a problem in his
mind that I postpone the treatment start, if we
thought we needed it, until after the hearing and the
results of the hearing.

TR at 166-67.  After hearing the individual’s testimony,
concerning his rehabilitation efforts, the DOE psychiatrist
stated that he had not changed his opinion that there was
inadequate evidence of rehabilitation or reformation.

It was a little disconcerting actually to hear that
there is really -- it sounded to me . . . like there
is no program in place yet, almost awaiting the
results of this hearing before a definitive program
would be set up.
It seems to me that he doesn’t . . . think there is a
problem.  The only problem would be not the drinking,
but the loss of a clearance, and if he didn’t lose the
clearance, there was no problem.

TR at 188.  

In the administrative review process, the Hearing Officer has
the responsibility for making the determination as to whether an
individual with alcohol and/or drug problems has brought forward
information which demonstrates rehabilitation or reformation.
See 10 C.F.R. § 710.27.  In the present case, I am unable to
find that 
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the individual has demonstrated sufficient evidence of
rehabilitation or reformation from his diagnosis of alcohol
abuse at this time to mitigate the DOE’s concerns regarding that
diagnosis.  My position is based primarily on the individual’s
failure to document his claimed period of abstinence and on the
expert testimony by the DOE's board-certified psychiatrist that
the does not appear to understand that he has a problem with
alcohol and does not appear to have really begun a recovery
program.  My observations at the Hearing also lead me to agree
with the DOE psychiatrist’s assessment that the individual has
not yet recognized that he has a problem with alcohol.  With no
recognition of his problem, no effective rehabilitation program,
and no period of demonstrated abstinence, the individual's risk
of relapse remains significant.  Accordingly, I believe that it
would not be appropriate to restore the individual's access
authorization at this time.

B.  Criterion (l) Concerns

With respect to Criterion (l), the Notification Letter finds
that information in its possession indicates that the individual
has engaged in unusual conduct or is subject to circumstances
which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be
subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of the national
security.   In this regard, the Notification Letter refers to
the individual’s alcohol related arrests in February 2002 and
December 1988, his being charged with “Drunk on Duty” in
December 1985 while serving in the Navy, and his admission that
in the past 14 years he has driven while legally intoxicated.

The cited arrests and other actions of the individual resulted
from his use of alcohol, and are not the type of unusual
behavior that is properly raised as an independent security
concern.  As discussed above, the individual has not
demonstrated rehabilitation from his diagnosis of alcohol abuse.
I therefore find that the Notification Letter’s Criterion (l)
concerns are part of the Criterion (j) concern of alcohol abuse
which the individual has not yet mitigated.  If we were to
resolve the Criterion (j) security concern in the individual’s
favor, it would be appropriate to reinstate the individual’s
access authorization.
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IV. CONCLUSION

For the reasons set forth above, I find that the individual
suffers from alcohol abuse subject to Criterion (j).  Further,
I find that this derogatory information under Criterion (j) has
not been mitigated by sufficient evidence of rehabilitation or
reformation. Accordingly, after considering all the relevant
information, favorable or unfavorable, in a comprehensive and
common-sense manner, I conclude that the individual has not yet
demonstrated that restoring his access authorization would not
endanger the common defense and would be clearly consistent with
the national interest.  It therefore is my conclusion that the
individual's access authorization should not be restored. The
individual may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: October 14, 2003
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This Decision concerns whether XXXXXXXXXX ("the Individual") is
eligible for access authorization.  As explained below, I have
concluded that the Individual has not demonstrated his eligibility for
access authorization. 

I.  The Applicable Regulations   

The Department of Energy (DOE) regulations governing this matter are
set forth at 10 C.F.R. Part 710.  Those regulations describe the
criteria and procedures for determining eligibility for access to
classified matter or special nuclear material, i.e., “access
authorization” or a “security clearance.”

An individual is eligible for access authorization if such
authorization “would not endanger the common defense and security and
would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.7(a).  “Any doubt as to an individual’s access authorization
eligibility shall be resolved in favor of the national security.” 
Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988)
(the “clearly consistent with the interests of national security” test
indicates that “security-clearance determinations should err, if they
must, on the side of denials”);  Dorfmont v. Brown, 913 F.2d 1399,
1403 (9th Cir. 1990) (strong presumption against the issuance of a
security clearance).  Thus, the standard for eligibility for a
clearance differs from the standard applicable to criminal proceedings
in which the prosecutor has the burden of proof.   

Derogatory information is information that raises doubt whether an
individual is eligible for a clearance.  10 C.F.R. § 710.8.
Derogatory information includes, but is not limited to, the 
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information specified in the regulations.  Id.  In considering
derogatory information, the DOE considers various factors including
the nature of the conduct at issue, the frequency or recency of the
conduct, the absence or presence of reformation or rehabilitation, and
the impact of the foregoing on the relevant security concerns.  Id.
§ 710.7(c).  The ultimate decision concerning eligibility is a
comprehensive, common sense judgment based on a consideration of all
relevant information, favorable and unfavorable.  Id.  § 710.7(a).  

If a question concerning an individual’s eligibility for a clearance
cannot be resolved, the matter is referred to administrative review.
10 C.F.R. § 710.9.  The individual has the option of obtaining a
decision by the manager at the site based on the existing information
or appearing before a hearing officer.  Id. § 710.21(3).  Again, the
burden is on the individual to present testimony or evidence to
demonstrate that he is eligible for access authorization, i.e., that
access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.”
Id.  § 710.27(a).
                                   

II.  Background 

Prior to his employment with the DOE, the Individual was arrested and
convicted for driving under the influence of alcohol on two separate
occasions.  The first arrest occurred in December 1995; the second in
January 1998.  DOE Ex. 13.

The Individual listed the 1995 and 1998 DUI convictions on the
security questionnaire that he completed in November 2000.  DOE Ex.
13.  During a July 2001 personnel security interview, a DOE security
specialist discussed those convictions with the Individual and
referred him to a DOE consulting psychiatrist.  The psychiatrist
interviewed the Individual and issued a September 2001 report.  DOE
Ex. 19.  Based on the Individual’s statements during the interview,
the DOE psychiatrist characterized the Individual’s alcohol
consumption as “essentially light to moderate.”  Id. at 5.  Noting
that the December 1995 and January 1998 convictions were the only
evidence of a possible maladaptive pattern of drinking, the DOE
psychiatrist did not diagnose the Individual with an alcohol problem.
Id.  As a result, the Individual was granted a clearance.

On September 21, 2002, at approximately 1:30 A.M., the Individual was
involved in an automobile accident.  DOE Ex. 12.  The local police
arrived at the scene shortly thereafter.  The Individual was charged
with DUI and cited for refusal to take a blood alcohol level test.
Id.
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The police report describes the incident as follows.  When the  police
arrived, the Individual was not in the car.  The Individual told the
police that he was “confused.”  The Individual acknowledged that the
car belonged to him but denied driving the car or knowing who was
driving the car.  The Individual had a small cut on the side of his
head, but refused medical treatment.  The Individual identified
himself as a police officer.  The Individual “could not stand up
without the help of the vehicle or poles on the sidewalk,” “had a
strong odor of alcohol emitting from both body and breath,” “had
bloodshot watery eyes,” and speech which was “extremely slurred.” 
The Individual reported consuming 3 beers and 2 Hennessys between 9:30
and 10:30 that evening.  The Individual refused to perform field
sobriety tests or to take a blood alcohol test, on the ground that he
was not driving.  On the issue of whether the Individual was driving,
a witness identified the Individual as being in the car immediately
after the accident.  The witness, a resident, stated that he heard an
accident, called 911, and then went outside to see if anyone was hurt.
The witness stated that he saw the Individual lying across the front
of the inside of the car with his back against the passenger door.
The witness stated that the Individual was “just coming to” and
“looked extremely dazed.”  The witness stated that the Individual
stepped outside the car and, once the police arrived, the witness went
inside.  Based on the foregoing, the officer concluded that he had
probable cause to believe that the Individual was driving under the
influence of alcohol.
  
On October 2, 2002, a DOE security specialist interviewed the
Individual.  DOE Ex. 6.  In the interview, the Individual stated that
the accident occurred when another vehicle ran a stop sign and
broadsided him.  Id. at 7.  As for the police description of his
behavior, the Individual denied some of the behavior and attributed
the rest to a head injury that he sustained during the accident.  Id.
at 7-8.  Most significantly, the Individual denied that he was under
the influence of alcohol, stating that he had one beer between 10:00
and 10:30 P.M., i.e., approximately 3 hours before the accident.  Id.
at 19-20.  Nonetheless, he told the security specialist that he had
decided to stop drinking.  Id. at 55-57.  After the interview, the DOE
security specialist referred the Individual to the same DOE
psychiatrist who had interviewed the Individual in 2001.

In October 2002, prior to the Individual’s interview with the DOE
psychiatrist, the police department dismissed the DUI charge.  DOE Ex.
12.  The dismissal letter stated that the dismissal did not apply to
the pending citation for refusing a blood alcohol test.    
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In November 2002, the DOE psychiatrist interviewed the Individual and,
in January 2003, issued a report.  DOE Ex. 8.  The DOE psychiatrist
diagnosed the Individual as a suffering from an “alcohol related
disorder not otherwise specified” under the Diagnostics and Statistics
Manual 4  ed., published by the American Psychiatric Association (theth

DSM-IV).  Id. at 8.  The DOE psychiatrist opined that the Individual’s
decision to continue to drink and drive reflected a defect in
judgment.  The DOE psychiatrist stated that the three DUI arrests
suggested a diagnosis of alcohol abuse, but the three events did not
occur within a 12-month period and, therefore, by themselves did not
establish a diagnosis of alcohol abuse.  Id.  On the issue of
rehabilitation, the DOE psychiatrist stated that the Individual
reported that, after the accident, he decided to stop drinking and had
done so; the DOE psychiatrist opined that a 12-month period of
abstinence from alcohol consumption is usually considered the minimum
requirement for rehabilitation.  Id.  In February 2003, the DOE
psychiatrist issued a supplemental report.  DOE Ex. 9.  In that report
he opined that the police report description of the Individual
indicated “in all medical probability” alcohol intoxication.  Id. 

After his interview with the DOE psychiatrist, the Individual resolved
his remaining legal problem - the restoration of his driver’s license.
At his December 2002 hearing with the motor vehicle administration,
the Individual maintained that the police had not established probable
cause for his arrest because the witness did not appear at the hearing
and the Individual argued that the witness statement was hearsay. DOE
Ex. 11.  The motor vehicle administration agreed and, therefore,
concluded that the Individual had no obligation to take a blood
alcohol test.  Id.  Accordingly, the motor vehicle administration
restored the Individual’s license.  Id.

In March 2003, the DOE notified the Individual that his DUI arrests
and the DOE psychiatrist’s diagnosis constituted derogatory
information under 10 C.F.R. § 710.8(j) (Criterion J).  DOE Ex. 4.  The
Individual  requested a hearing, DOE Ex. 5, and I was appointed as the
hearing officer.

Prior to the hearing, the Individual indicated that he would present
testimony to support the explanation that he provided in the personnel
security interview, i.e., that although he was driving the car, he was
not driving under the influence of alcohol and his behavior was
attributable to head trauma.  In addition, the Individual denied
having an alcohol problem. 
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Throughout the pre-hearing phase of the proceeding, which included two
pre-hearing conferences, I suggested that the Individual identify
documents and witnesses who could support his position that he was not
driving under the influence of alcohol.  See Letters dated April 1,
2003, April 29, 2003,and May 30, 2003.  Specifically, I suggested that
the Individual identify documents and witnesses to corroborate his
version of the circumstances surrounding his DUI arrest and his
description of his alcohol consumption in general.  I referred the
Individual to parts of the transcript of the personnel security
interview where he mentioned various individuals familiar with these
matters.  

Prior to the hearing, both parties submitted hearing exhibits.  At the
hearing, the DOE submitted a curriculum vitae for the DOE security
specialist.  Also at the hearing, the Individual submitted a report of
a consulting neurologist and an evaluation report concerning the
Individual’s military reserve duties. 
   
Eight witnesses testified at the hearing.  The Individual testified
and presented the testimony of five witnesses: the consulting
neurologist, the Individual’s wife, a friend, and two co-workers.  The
DOE presented two witnesses: the DOE security specialist and the DOE
psychiatrist.  The hearing transcript is cited as “Tr.”  

After the hearing, the Individual submitted a statement from a third
co-worker, as well as a performance appraisal and a statement from his
supervisor. 

III.  The Testimony

The discussion below highlights portions of the testimony relevant to
the Individual’s contention that he was not driving under the
influence of alcohol at the time of the September 2002 accident and
that he does not have an alcohol problem. 

A.  The Individual

At the hearing, the Individual largely reiterated what he had told the
DOE security specialist.  

The Individual testified that he was not under the influence of
alcohol at the time of the September 2002 accident, stating that he
had had one beer between 9:00 and 10:00 P.M., approximately three
hours before the accident.  Tr. at 98-99.  The Individual testified
that he had limited memory of the accident and its aftermath, and he
attributed the police description of his behavior to a head injury
sustained during the accident. Id. at 101-03, 115-17.  The 
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Individual testified that he waited at the hospital for hours without
being treated and ultimately left with his wife.  Id. at 104-05.  He
testified that later he went to his health care provider where he had
an evaluation and a followup CAT scan that showed bleeding in the
brain.  Id. at 106. 

As for his consumption of alcohol in general, the Individual testified
that from 1998 until the time of the September 2002 DUI arrest, his
consumption was limited to a beer about once a month, mostly after
reserve duty.  Id. at 108.  He further testified that after the
September 2002 DUI arrest, he did not have any alcohol until February
2003 when he had one drink when he was out of the country on reserve
duty.  Id. at 97.  He testified that he has not had any other alcohol
since the incident.  Id. at 119.  Finally, he testified that he
intends to continue to abstain from alcohol.  Id. at 96, 119.  

B.  The Individual’s Wife

The Individual’s wife testified that the Individual contacted her  at
3:00 A.M. the night of the accident, but did not recognize her voice.
Tr. at 23-24.  She testified that she arrived at the hospital at about
4:00 A.M. and that she did not detect any odor of alcohol and did not
believe that he had been drinking.  Id. at 19-20.  She further
testified they waited until after 6:00 A.M. and then left.  Id. at 20,
21, 25.   As for the Individual’s alcohol consumption in general, she
testified that his alcohol consumption occurred with friends either
after reserve duty or in conjunction with watching sports events.  Id.
at 26.  She did not testify specifically that the Individual has
ceased engaging in such consumption.  In fact, although the
Individual’s attorney questioned her about the Individual’s alcohol
consumption “a while back,” her answers were not couched in the past
tense.  Id. at 26-27.

C.  The Consulting Neurologist

The consulting neurologist testified that the Individual’s September
2002 CAT scan indicated that the Individual had a head injury that
could cause disorientation, confusion, belligerence or other
uncooperative behavior.  See, e.g., Tr. at 31-32, 36-38.  When asked
if the foregoing symptoms were more consistent with head trauma than
alcohol intoxication, the consulting neurologist said “yes” but then
explained:

This unusual description of disorientation and lacking in
cooperation is more consistent with head trauma than 
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inebriation, because there are no other - - it sounds like
there are no other visible effects of alcohol . . . .

Id. at 45.  When asked whether alcohol could have been a factor in the
Individual’s behavior, the neurologist testified that the head trauma
was “more likely than not the cause” of the Individual’s unusual
behavior but that if the Individual had alcohol in him that could
“certainly somewhat contribute to further unusual behavior.”  Id. at
63.  

D.  The Individual’s Friend

The Individual’s friend testified that he has known the Individual
since 1988 and that they served in the same reserve unit from 1988 to
1998.   Tr. at 66, 72.  The friend testified that during that period,
they would socialize and have drinks.  The friend testified that he
himself stopped drinking around August 1998.  Id. at 68.  The friend
testified that after August 1998, he saw the Individual when they
would run together.  Id. at 73-74.  The friend testified that he was
called to active duty in January of this year and that since then
“[e]very now and then” one of them stops by the other’s house.  Id. at
71, 74.  The friend testified that his post-August 1998 contact with
the Individual has not involved alcohol consumption by either of them.
Id. at 67.  Finally, the friend testified generally to the
Individual’s honesty and trustworthiness.  Id. at 69-70. 

E.  The Co-workers 

Two co-workers testified that the Individual was very responsible and
loyal to his country.  Tr. at 75, 136.  The first co-worker testified
that he has known the Individual for over a year, through  work and
working out.  Id. at 76.  The co-worker testified that the Individual
was like an instructor or mentor to the other security officers
concerning appropriate behavior for a clearance holder.  Id. at 79.
The second co-worker testified that he was known the Individual for
two years, again through work and working out.  Id. at 136.  He
testified generally that the Individual was responsible and honest.
Id. at 137.  Both the co-workers testified that they had never seen
the Individual consume alcohol.  Id. at 79, 137.

F.  The DOE Security Specialist

The DOE security specialist testified concerning the DOE’s
consideration of the Individual’s DUI arrest and citation for refusing
a blood alcohol test.  The DOE security specialist testified that her
interview with the Individual did not resolve 
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the security concern that the Individual had an alcohol problem and,
therefore, she referred the Individual to the DOE consulting
psychiatrist for an evaluation.  Tr. at 144.  She testified that the
Individual’s history of DUIs, coupled with the diagnosis, led her to
conclude that a security concern under Criterion J existed and to
recommend administrative review.  Id. at 144, 147.  She testified that
the Individual’s statement in the personnel security interview that he
would stop drinking was a mitigating factor, but that statement did
not resolve the concern in light of the DOE psychiatrist’s opinion
that rehabilitation would require a minimum 12-month period of
abstinence.  Id. at 147. 

G.  The DOE Psychiatrist

The DOE psychiatrist listened to the testimony of all of the
witnesses.  The DOE psychiatrist testified that the testimony did not
alter the opinions contained in his January and February 2003 reports.
The DOE psychiatrist testified that the three DUI incidents warranted
a diagnosis that the Individual had an alcohol-related disorder not
otherwise specified under the DSM-IV.  Tr. at 176.  With respect to
his failure to diagnosis the Individual as suffering from alcohol
abuse, he testified that the known incidents suggested, but did not
establish, that other events happened within the 12-month period used
to diagnose abuse.  Id. at 178.  As to the neurologist’s opinion that
the head injury could have caused some of the Individual’s behavior at
the time of the latest incident, the DOE psychiatrist testified that
the cause of the behavior was more likely alcohol intoxication.  In
particular, the DOE psychiatrist stated that the police report
description of the Individual was “quite consistent with the DSM-IV
criteria for acute alcohol intoxication.”  Id. at 181.  The DOE
psychiatrist also cited the documents concerning the Individual’s
visit to his health care provider, which indicated that the Individual
did not report loss of consciousness or other symptoms associated with
a head injury.  Id. at 187-89.  Finally, the DOE consulting
psychiatrist cited the Individual’s stated commitment to stop drinking
as favorable evidence. 
     

IV.  Analysis 

A.  The Derogatory Information

The Individual argues that the DOE had an obligation to investigate
the circumstances of the September 2002 DUI arrest and citation before
concluding that it constituted derogatory information.  This is not
correct.  Derogatory information under Criterion J includes
information that an individual has:
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(j) Been, or is, a user of alcohol habitually to excess, or has
been diagnosed by a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.  

10 C.F.R. § 708.8(j) (Criterion J).  Three DUI arrests and a
psychiatric diagnosis of an alcohol disorder constitute derogatory
information under Criterion J.  Id. § 708.9; see, e.g., Personnel
Security Hearing (VSO-0562), 28 DOE ¶ 82,894 at 86,170-71 (December 4,
2002), slip op. at 6-7.  More importantly, the notion that the DOE has
an obligation to investigate the circumstances surrounding derogatory
information is inconsistent with the standard for granting access
authorization, i.e., that access authorization “would not endanger the
common defense and security and would be clearly consistent with the
national interest.”  10 C.F.R. § 710.7(a).  Finally, although the DOE
has the authority to conclude that it has received information that
resolves a security concern, the DOE did not reach that conclusion in
this case and, therefore, issued the notification letter.  As
explained below, the information in the possession of the DOE, even
coupled with the information received in connection with the hearing,
is insufficient to resolve the concern.

B.  The Criterion J Concern

As noted above, the Individual maintains that he was not under the
influence of alcohol at the time of his September 2002 DUI arrest.  He
attributes most of the behavior mentioned in the police report to a
head injury, and he attributes the references to the odor of alcohol
to police mistake or improper behavior.  In support of police mistake
or improper behavior, the Individual cites the dismissal of the DUI
charge, the restoration of his license, and pending proceedings
concerning local police conduct in general.

The police report indicates that the Individual was driving under the
influence of alcohol.  The report states that the Individual had “a
strong odor of alcohol emitting from both body and breath” and that
the Individual had bloodshot watery eyes and his speech was extremely
slurred.”  DOE Ex. 12.  The police report states that, when asked
whether he had been drinking, the Individual reported drinking “three
beers and two Hennessey.”  Id.  The DOE psychiatrist opined that the
description in the report indicates alcohol intoxication.  

The Individual has not met his burden of establishing that the police
report is incorrect.  As explained below, the Individual has 
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presented insufficient evidence to resolve the concern that he drove
while under the influence of alcohol. 

As an initial matter, the Individual has demonstrated that he
suffered some degree of head trauma in the accident.  The police
report refers to a cut, and it is undisputed that a subsequent CAT
scan shows some bleeding in the brain.  The witness statement reports
that the Individual was “just coming to” and “dazed” immediately after
the accident.

The Individual has not, however, demonstrated that he was not driving
under the influence of alcohol.  Although the neurologist opined that
head trauma was the likely cause of the Individual’s behavior at the
scene of the accident, the neurologist acknowledged that alcohol
consumption, if present, could have been a contributing factor to that
behavior.  Although the Individual testified that he was not under the
influence of alcohol, the Individual did not present the testimony of
anyone who was with him prior to or at the scene of the accident.
Although the Individual presented the testimony of his wife, she did
not see the Individual until two and half hours after the accident
and, therefore, her testimony was not particularly probative.
Similarly, the Individual did not present witnesses who were familiar
with his alcohol consumption in general.  Although the friend
testified that he has not seen the Individual drink since August 1998,
the friend testified that it was because he stopped drinking at the
time and has since seen the Individual only infrequently during
exercise or brief stops at each other’s house.  Accordingly, the
foregoing evidence, even taken together, does not persuade me that the
Individual was not driving under the influence of alcohol.  

Finally, the fact that the DUI charge was dismissed and the
Individual’s license restored does not mean that the Indidivual was
not driving under the influence of alcohol.  There is no indication
that the DUI dismissal and restoration of the Individual’s license
represents a conclusion that the Individual was not under the
influence of alcohol at the time of his arrest.  Indeed, the record
suggests that concerns about probable cause that the Individual,
rather than someone else, was driving, led to the dismissal and
restoration.

Given the Individual’s failure to establish that the police report is
incorrect, the DOE psychiatrist’s diagnosis of the Individual as
suffering from an alcohol disorder not otherwise specified is well-
founded.  Moreover, the Individual has not presented any conflicting
diagnosis.  Accordingly, the only remaining issue is 
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whether the Individual has presented sufficient evidence to establish
rehabilitation.  

The Individual has not established rehabilitation.  The Individual
testified that since the September 2002 arrest, he has had one drink -
in February when on reserve duty outside the country.  This testimony
is not adequate evidence of rehabilitation.  The Individual has not
provided corroborating testimony on the issue of his alcohol
consumption: his wife testified that the Individual’s drinking
occurred in social events not involving her, and her testimony
concerning the possibility of such events since September 2002 is
unclear.  In any event, even if there were corroboration for the
Individual’s abstinence and a lapse would not restart the running of
the abstinence period, the Individual is still short of the 12-month
period recommended by the DOE psychiatrist.  DOE Ex. 8 at 8. 

I recognize that the Individual has placed emphasis on the evidence
that alcohol use has apparently not affected his job performance and
that he has been an outstanding employee.  That is certainly favorable
evidence but it is not sufficient to resolve the security concern.
Excessive alcohol use raises a security risk.  As we have recognized,
the fact that excessive alcohol use has not resulted in a security
problem in the past does not guarantee that it will not do so in the
future.  See, e.g., Personnel Security Hearing, Case No. VSA-0174, 27
DOE ¶ 82,751 at 85,507 (1998).   Accordingly, once an individual’s
alcohol use gives rise to a security concern, the individual must
demonstrate rehabilitation from that use.  As indicated above, the
Individual has not made such a demonstration. 

V.  Summary and Conclusion 

The Individual has not resolved the security concern that he has an
alcohol problem.  Because the security concern remains unresolved, I
am unable to conclude that access authorization “would not endanger
the common defense and security and would be clearly consistent with
the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I
conclude that the Individual should not be granted access
authorization.

Janet N. Freimuth
Hearing Officer
Office of Hearings and Appeals

Date: August 8, 2003
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This decision concerns the eligibility of XXXXX XXXXX (hereinafter referred to as "the Individual") to maintain a
level “Q” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  The local Department of
Energy Office (the DOE Office) suspended the Individual's access authorization under the provisions of Part 710.
This decision considers whether, on the basis of the evidence and testimony in this proceeding, the Individual's access
authorization should be restored.  For the reasons stated below, the Individual's access authorization should not be
restored.

I. BACKGROUND 

The present proceeding involves an individual who has applied for a DOE Access Authorization.  The initial review
of the Individual’s eligibility for access to classified matter or special nuclear materials conducted by the local DOE
security office (the local security office) revealed substantial and significant derogatory information about the
Individual.  The local security office’s review included a background investigation, a Personnel Security Interview
(PSI) of the Individual, and an evaluation of the Individual by a DOE consultant Psychiatrist (the Psychiatrist).     
    
Because the Individual was unable to resolve the security concerns raised in the local security office’s review, an
administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The DOE Office then issued a letter notifying
the Individual that it possessed information which raised a substantial doubt concerning his eligibility for access
authorization (the Notification Letter). The Notification Letter specifies types of derogatory information described
in 10 C.F.R. § 710.8(f), (h) and (l). 

The Individual filed a request for a hearing in which he made a general denial of the allegations contained in the
Notification Letter. This request was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed
as Hearing Officer.

At the hearing, the DOE Office presented three witnesses: the DOE Psychiatrist, the Individual and a DOE Personnel
Security Specialist. The Individual presented five witnesses: each of whom works with the Individual and seldom,
if ever, has contact with the Individual outside the workplace. The 
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Individual also testified on his own behalf.  See Transcript of Hearing, Case No. TSO-0029 (hereinafter cited as
“Tr.”). 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the Individual,
and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). The regulations state that “[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made after consideration of all the
relevant information, favorable or unfavorable, as to whether the granting of access authorization would not endanger
the common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).
I have considered the following factors in rendering this opinion:  the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, including knowledgeable participation; the frequency and recency of the
conduct; the Individual's age and maturity at the time of the conduct; the voluntariness of the Individual's participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for
the conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence;
and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c),  710.27(a). The discussion below reflects my
application of these factors to the testimony and exhibits presented by both sides in this case.

III.  FINDINGS OF LAW AND FACT

The Individual was formerly employed as a police officer in a small town in which the Individual had been raised.
The Individual’s employment with the Police Department in this town began in December 1995, when he was
employed as a records clerk and part-time dispatcher. The Individual was then employed as a police officer on a
part-time basis.  Eventually, the Individual was employed as a police officer on a full-time basis.  The Individual’s
employment as a police officer ended with his resignation in May 2000.  During this tenure, the Individual was the
subject of numerous complaints by members of the community.  

In one instance, the Individual was accused of fondling the breasts and private area of a woman he had arrested.
In another instance, an employee of a paint store complained that the Individual had kissed her and fondled her
buttocks while she attempted to wait on him at the paint store.  The paint shop employee also complained that the
Individual had followed her on numerous occasions, called her at her home, and had even stopped her for questioning
in order to talk to her.  In another instance, a fellow police officer complained after the Individual kicked the door
of a bathroom she was using.  Tr. at 148.  Another woman complained that the Individual, while on patrol, had made
inappropriate remarks about her physical attributes and had made an unwanted advance on her.  The same woman
also complained that, on at least two occasions, the Individual had pulled her over as a pretext to converse with her.
Yet another complaint was filed by the inhabitant of an apartment that the Individual visited, ostensibly to investigate
an incidence of vandalism. Apparently, while investigating the vandalism incident, the Individual kissed the apartment
inhabitant.  PSI at 53.  
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1/ Apparently, the Individual was 23 or 24 and married to his present spouse when this incident
with the girl occurred.  PSI at 39.

Another complaint was filed by a 16 or 17 year old girl.  PSI at 38.  During the PSI, the Individual discussed his
relationship with this girl:  “We became very close. Romantically close . . .We had been romantic a few times.”  PSI
at 38-39.    1/    The Individual claims that he received an e-mail from the girl stating “You know if you want to talk,
you know where I’m at.” Id. The Individual took this as an invitation.  One night, at about eleven or twelve o’clock,
the Individual went to visit the girl’s home.  In the PSI he states “So I drove up to her residence, and I knocked on
the door, knocked on the door, knocked on the door. Entered the residence.”  Id.  The Individual further indicated

I entered, go up to where the T.V. is, where I hear a T.V. on, and she’s asleep, or apparently asleep
in the bed. I sit down and try to talk to her.  I stayed there for a short time to see if she was going
to wake up, and she didn’t wake up. and I left.  I was like, sat on the bed, or laid on the bed next
to her, and talked to her, to see if she was going to wake up.  And she didn’t. I left. And then I heard
through the grapevine that she was pissed at me because I had come to the house.    

PSI at 40.  Apparently, the girl claimed that the Individual had found a spare key and let himself in.  On one occasion
the Individual claimed that the girl told him where she hid the key. PSI at 40.  On another occasion, the Individual
claimed that the girl had shown him where she hid the key.  PSI at 39.  This incident apparently resulted in a
complaint to the Police Department.  As a result, the Police Department required the Individual to turn in his
equipment and placed him on suspension pending a termination investigation.  Tr. at 144-46; PSI at 43.  As part of
this investigation the Individual was required to submit to a fitness for duty evaluation by a clinical psychologist (the
Clinical Psychologist). The Clinical  Psychologist and the Individual discussed the complaints against the Individual.
Tr. at 41.   According to the Individual the Clinical Psychologist told him “that it didn’t look good for me to maintain
employment with [the Police Department].”  Tr. at 151-52.  In addition, the Individual testified that his union
representative advised him that it would be in his best interests to resign.  Tr. at 153.  The Individual maintains that
he was never asked to resign. Tr. at 158.  During this investigation, the Individual submitted his resignation from the
Police Department.  

The Individual subsequently accepted a position with a DOE contractor.  The Individual submitted a request for an
access authorization.  As part of the Individual’s background investigation, he was required to complete and submit
a DOE security form entitled Questionnaire for Sensitive (or National Security) Positions (QNSP).  The Individual
submitted a QNSP signed and dated November 16, 2001. Question 21 of this QNSP asked:

In the last 7 years, have you consulted with a mental health professional (psychiatrist, psychologist,
counselor, etc.) or have you consulted with another health care provider about a mental health
related condition?

The Individual responded to this question by checking the box labeled no.   
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Question 22 of this QNSP asked: 

Has any of the following happened to you in the last 7 years? If ‘Yes,’ begin with the most recent
occurrence and go backward, providing date fired, quit, or left, and other information requested.
Use the following codes and explain the reason your employment was ended: 1 - Fired from a job[,]
2 - Quit a job after being told you’d be fired[,] 3 - Left a job by mutual agreement following
allegations of misconduct[,] 4 - Left a job by mutual agreement following allegations of unsatisfactory
performance[,] 5 -  Left a job for other reasons under unfavorable circumstances[.]  

The Individual responded to this question by checking the box labeled no.

Criterion F

The Notification Letter alleges that the Individual has “deliberately misrepresented, falsified, or omitted significant
information from a . . . Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications
statement, a personnel security interview, written or oral statements made in response to official inquiry on a matter
that is relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.  10 C.F.R. § 710.8(f).”  The Notification Letter alleges that the Individual’s
response to Questions 21 and 22 of the QNSP constitute deliberate misrepresentations of significant information.

False statements by an individual in the course of an official inquiry regarding a determination of eligibility for DOE
access authorization raise serious issues of honesty, reliability, and trustworthiness. The DOE security program is
based on trust, and when a security clearance holder breaches that trust, it is difficult to determine to what extent the
individual can be trusted again in the future. See e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE
¶ 82,752 at 85,515 (1995), 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995); Personnel Security Hearing
(Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA,
2000). 

The Individual provides the following explanation for his answering Question 21 in the negative:

The [Notification] [L]etter also shows a discrepancy in my answer and the result of the DOE
investigation showing that I had sought mental health counseling.  I answered the QNSP that I had
not sought mental health evaluation. I was ordered by the . . . Police Department to [the Clinical
Psychologist] to complete investigation into personnel complaints.  I was ordered to report to [the
Clinical Psychologist] and he required that I complete a MMPI [Minnesota Multi-phasic Personality
Inventory] test and discuss the complaints.  After I completed the MMPI test [the Clinical
Psychologist] informed me that there were no major concern with the MMPI test results.  I did not
deliberately misrepresent any information.  I was ordered by my employer as part of an investigation
to report to [the Clinical Psychologist].  I answered that I had not sought mental health or
psychological help on the QNSP 
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paperwork as I have never requested or sought any mental health evaluations. I was directed by
the . . . Police Department to report to [the Clinical Psychologist] as part of an investigation and so
that I may retain employment.

Individual’s Request for Hearing at 2.  Essentially, the Individual contends that he interpreted the phrase “consulted
with” which was the phrase used in the QNSP to mean “sought.”  Such an interpretation is reasonable.  One
definition of the word “consult” provided in Webster’s Ninth Collegiate Dictionary reads: “to ask the advice or
opinion of.” Accordingly, I find that the local security office has not shown that the Individual has deliberately
misrepresented, falsified, or omitted significant information by answering Question 21 in the negative.          

In contrast, I am firmly convinced that the Individual deliberately misrepresented, falsified, or omitted significant
information by answering Question 22 in the negative. The Individual provides the following explanation for his
answering Question 22 in the negative:

The information supplied on the QNSP was accurate per my interpretation of the question.  I
reported that I had not left employment due to unfavorable circumstances.  The official reason of my
resignation from the . . . Police Department was for personal reasons.  I interpreted the QNSP as
official paperwork and gave the official reason for my departure from the . . . Police Department.
The DOE investigation shows that there were other circumstances leading to my resignation. I was
certain that the DOE investigation would reveal underlying circumstances to my resignation.  During
my [PSI, I stated] that I had resigned from the . . . Police Department for personal reasons.  I do
not deny that there were other circumstances leading to my resignation, but officially I left for
personal reasons.  My interpretation of the QNSP question was the official reason of my resignation.
Had I  answered that I left for unfavorable circumstances, and the DOE investigation into my
employment at the . . . Police Department ended in my resignation for personal reasons, that too
would be deliberate misrepresentation, omission or falsification of the circumstances. Either
answering that I had not left a job in unfavorable circumstances, or reported that I had, and the DOE
investigation determined the opposite, each answer had the potential to be interpreted as a
misrepresentation of the facts on my behalf.  I believe that my interpretation of the DOE of how the
question was to be answered are different.  I do not deny any of the information that DOE has in
their possession but I did not intentionally misrepresent or falsify my answer to the question. 

Individual’s Request for Hearing at 2-3.  The record shows that after the Individual’s former employer had received
numerous complaints about the Individual’s conduct, it required him to be accompanied by a fellow employee.  After
the former employer received an additional and particularly disturbing complaint about the Individual, it suspended
the Individual while it conducted a fitness for duty investigation.  While this fitness for duty investigation was being
conducted, the Individual was warned by both a clinical psychologist (who his employer had ordered him to see) and
his union representative that his prospects for continuing his employment were less than favorable.  Shortly afterward,
the Individual resigned for “personal reasons.”   When the Individual was subsequently asked under oath whether
he had quit a job after being told he would be fired or left a job by mutual 
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2/ The QNSP submitted by the Individual contains a section entitled “Certification That My
Answers Are True.”  This section of the QNSP reads as follows: “My statements on this form,
and any attachments to it, are true, complete, and correct to the best of my knowledge and
belief and are made in good faith.  I understand that a knowing and willful false statement on
this form can be punished by fine or imprisonment or both.”  QNSP at 9.  The Individual signed
and dated this certification.  Id.

agreement following allegations of misconduct or for other reasons under unfavorable circumstances, the Individual
answered “no.”    2/ This statement was false.

Question 22 clearly did not ask for the official reason of record for leaving any previous jobs.  Instead, Question 22
clearly required disclosure of any jobs that the Individual left under unfavorable circumstances.  It is impossible to
believe that Individual could have misinterpreted Question 22 in the manner which he suggests.  Accordingly, I find
that the local security office properly invoked  Criterion F.  

A finding of derogatory information does not, however, end the evaluation of evidence concerning the individual’’s
eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO- 0244), 27 DOE ¶ 82,797
(1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997),
aff’’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶83,008 (1998) (affirmed by OSA, 1998).
Hearing Officers must look at the statements of an individual, the facts surrounding the falsification and the
individual’’s subsequent history in order to assess whether the individual has rehabilitated himself from the falsehood
and whether restoring the security clearance would pose a threat to national security. See Personnel Security
Hearing (Case No. VSO-0327), 27 DOE ¶ 82,844 (2000), aff’’d, Personnel Security Review, 28 DOE ¶ 83,005
(2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case No. VSO-0418), 28 DOE ¶ 82,795 at
85,705 (2001). In the end, like all Hearing Officers, I must exercise my common sense judgment whether the
individual’’s access authorization should be restored after considering the applicable factors prescribed in 10 C.F.R.
§§ 710.7(c).

In the present case, the Individual failed to provide sufficient explanation or mitigation of this falsification during this
proceeding.  In fact, the Individual’s actions during the present proceeding have served to reinforce the concerns
raised by his intentional provision of false information on the QNSP.  

For example, the Individual provided conflicting information concerning his conversations with a union representative.
During his PSI, the Individual indicated that the union representative expressed confidence that he could be reinstated
with the Police Department.  PSI at 43.  At the hearing however, the Individual testified that his union representative
advised him that it would be in his best interests to resign.  Tr. at 153.  The Individual also provided conflicting
accounts of his relationships with his employers.  In the PSI, the Individual stated “I’ve always had good relationships
with people I’ve worked for.”  PSI at 44.  However, at the hearing, the Individual attributed some of his problems
at the Police Department to  “personality conflicts with [his] Chief of Police.”  Tr. at 145.   
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3/ The Individual also attempted to use the testimony of these coworkers to show that he does not
have the personality trait described by the Psychiatrist as “grandiosity.”  Simply put, I am
inclined to give far greater weight to the opinion of a board certified psychiatrist than to five
laymen on this matter. I therefore, find that the Individual has not rebutted the Psychiatrist’s
conclusion that the Individual has the personality trait of grandiosity.   

It is difficult to mitigate falsification of information provided to DOE security officials.  In the present case, where the
Individual has continued to prevaricate throughout this proceeding, a finding of mitigation would be most
inappropriate.

Criterion H

The Notification Letter alleges that the Individual has "an illness or mental condition of a nature which . . . causes,
or may cause, a significant defect in judgment or reliability."  10 C.F.R. § 710.8(h).  Specifically, the Notification
Letter states

The diagnosis from the psychiatric evaluation of your case by . . . a DOE-sponsored psychiatrist,
completed on September 23, 2002 identified that you suffer from a Narcissistic Personality Disorder,
Code 301.81, of the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, a
condition which causes, or may cause, a significant defect in your judgement or reliability.

Notification Letter at 2.  The Individual asserts that the Psychiatrist’s diagnosis is inaccurate.  Specifically, the
Individual contends, (1) he has, in the last three years, taken three Minnesota Multi-phasic Personality Inventory
(MMPI) tests, each of which, he asserts, has failed to detect any evidence of mental illness, (2) the DOE Psychiatrist
failed to administer any standardized tests to the Individual, (3) the DOE Psychiatrist’s Interview of the Individual
lasted less than one hour, (4) the Individual has worked at his current place of employment for over 17 months
without exhibiting any signs of mental illness, (5) the Psychiatrist incorrectly attributed a trait to the Individual, that
the Individual does not possess and (6) the DOE Psychiatrist was biased against the Individual.  

The results of the MMPI tests do not serve to refute the Psychiatrist’s diagnosis.  As the Psychiatrist testified at the
hearing, the MMPI would not necessarily detect a Narcissistic Personality Disorder.  Tr. at 52-7, 59, 62-5, 72-74.
Nor does the Psychiatrist’s decision not to administer yet another MMPI suggest that the Psychiatrist (1) failed to
conduct an appropriately thorough evaluation of the Individual, or (2) was biased against the Individual.  The
Individual also suggested that the duration of the Psychiatrist’s interview of the Individual, about 45 minutes, suggests
bias or lack of care on the part of the Psychiatrist.  This assertion is obviously without merit.        

At the hearing, the Individual attempted to discredit the Psychiatrist’s Narcissistic Personality Disorder diagnosis by
presenting the testimony of 5 of his current coworkers or supervisors.  Each of these 5 witnesses testified about the
Individual’s on the job conduct for the previous 17 month period.  Each of these witnesses indicted that the Individual
had conducted himself in an exemplary manner at work during this period.   3/ None of these witnesses, however,
were mental health 
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professionals.  Each of these witnesses’ contact with the Individual was limited to that which occurred at their work.
None of these witnesses knew the Individual prior to his current employment.  Most importantly, the Individual did
not show that any of these witness were aware of his past history with the police department.  Nor did the Individual
submit any expert testimony indicating that he does not have Narcissistic Personality Disorder.

Moreover, the Psychiatrist has convincingly testified about the defects in the Individual’s judgement and reliability
caused by the Individual’s disorder.  Accordingly, I find that the local security office properly invoked Criterion H.

A finding that the individual has a mental illness or condition that causes or may cause a defect in an individual’s
judgement and reliability does not necessarily mean that person is ineligible for a DOE access authorization.
However, in the present case, the Individual has neither exhibited any insight into his behavior nor acknowledged that
he has a Narcissistic Personality Disorder.  As a result, the Individual is not undergoing treatment or in remission from
the disorder.  Accordingly, I find that the Individual has not resolved the security concerns raise by the local security
office under Criterion H.

Criterion L

The Notification Letter charges that the Individual has “engaged in unusual conduct or is subject to circumstances
which tend to show that [he] is not honest, reliable, or trustworthy; or which furnishes reason to believe that [he] may
be subject to pressure, coercion, exploitation, or duress which may cause [him] to act contrary to the best interests
of the national security.”  10 C.F.R. § 710.8(l).  The Notification Letter’s allegations under Criteria l are based on
the derogatory information discussed above.  In addition, the Notification Letter notes that the Individual has admitted
to at least two extramarital affairs.     

The record shows that the Individual is too untrustworthy to be entrusted with classified information or access to
special nuclear materials. When the Individual was entrusted with the responsibilities of being a police officer, he
chose to abuse them and use them in clumsy attempts to obtain sexual gratification.  When the Individual was asked
to provide background information that would allow DOE security officials to determine his suitability for access to
classified information and special nuclear materials, he intentionally lied by omitting information which would have
revealed his problems at the Police Department.

In addition, the Individual is clearly an extortion risk.  He has admitted to at least two extramarital affairs.  He has
testified that his wife is unaware of either of these affairs.  Tr. at 149-50.   Moreover, I am concerned that the
Individual may continue to engage in extramarital affairs or the type of conduct which lead to his problems with the
Police Department.                  
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After considering these factors, I am convinced that the Individual has not mitigated or resolved the security concerns
raised under Criterion L by his unusual behavior.
            
IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not resolved the security concerns raised under
Criterion F, H and L.  Therefore, the Individual has not demonstrated that granting his security clearance would not
endanger the common defense and would be clearly consistent with the national interest.  Accordingly, it is my
opinion that the Individual's access authorization should not be restored at this time. The Individual may seek review
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: August 28, 2003



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

2/ On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending
procedures for making final determinations of eligibility for access authorization.  66 Fed. Reg.
47061 (September 11, 2001).  The revised regulations were effective immediately upon publication
and govern the present Decision.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

August 14, 2003
DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: April 8, 2003

Case Number: TSO-0030

This Decision concerns the eligibility of XXXXXXX XXXX XXXXXXXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the regulations set
forth at  10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."  A Department1/

of Energy Operations Office (DOE) suspended the individual's access authorization
under the provisions of Part 710.   As set forth in this Decision, I have determined on2/

the basis of the evidence and testimony presented that the individual’s security
clearance should not be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
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whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

In this instance, the individual was granted a security clearance by DOE as a condition
of his employment with a DOE contractor.  However, the DOE Office of Safeguards and
Security (DOE Security) initiated formal administrative review proceedings by
informing the individual that his access authorization was suspended pending the
resolution of certain derogatory information that created substantial doubt regarding
his continued eligibility.  This derogatory information is described in a Notification
Letter issued to the individual on March 12, 2003, and falls within the purview of
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R.
§ 710.8, subsections f and j.   More specifically, the Notification Letter alleges that the
individual: 1) “[d]eliberately misrepresented, falsified, or omitted significant information
from . . . a personnel security interview . . . on a matter regarding eligibility for DOE
access authorization,” 10 C.F.R. § 710.8(f) (Criterion F); and 2) has "[b]een, or is, a user
of alcohol habitually to excess or has been diagnosed by a psychiatrist or a licensed
clinical psychologist as alcohol dependent or suffering from alcohol abuse,” 10 C.F.R.
§ 710.8(j) (Criterion J).  The bases for these findings, as stated in the Notification Letter,
are summarized below.

Citing Criterion F, the Notification Letter states that the individual gave false accounts
of his consumption of alcohol during a Personnel Security Interview (PSI) conducted on
January 15, 2002, and during an interview conducted by the U.S. Investigations Service
(USIS) on June 6, 2002.  According to the Notification Letter, the individual described
his alcohol consumption as minimal during the January 15, 2002 PSI, and denied
abusing alcohol or using hard liquor during the subsequent USIS interview.  During a
second PSI conducted on August 15, 2002, however, the individual admitted giving
untruthful information regarding his alcohol consumption during his previous
interviews and estimated his drinking as “a case of beer a month, and a couple of fifths
of vodka a week.”  Regarding Criterion J, the Notification Letter states that on October
1, 2002, a psychiatric evaluation of the individual was performed by a DOE consultant
psychiatrist (DOE Psychiatrist) who diagnosed the individual with Alcohol Abuse,
Continuous, With Dependency.  

In a letter received by the DOE Office of Hearings and Appeals (OHA) on April 8, 2003,
the individual exercised his right under Part 710 to request a hearing in this matter.
10 C.F.R. § 710.21(b).  On April 10, 2003, I was appointed as Hearing Officer in this case.
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R. §
710.24, a hearing date was established.  At the hearing, the DOE Counsel called the
DOE Psychiatrist and the Personnel Security Specialist who conducted the two PSIs
with the individual.  Apart from testifying on his own behalf, the individual called his
supervisor, his Employee Assistance Program (EAP) counselor, and three co-workers



3

who are also close friends of the individual.  The transcript taken at the hearing will be
hereinafter cited as "Tr.".  Various documents that were submitted by the DOE Counsel
and the individual during this proceeding constitute exhibits to the hearing transcript
and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual was granted a security clearance as a condition of his employment with
a DOE contractor.  On September 7, 2001, the individual was referred to his employer’s
medical director for evaluation, following a report received by his employer that the
individual had displayed hypomanic behavior in the workplace.  During this meeting,
the medical director inquired about a number of matters relating to the individual’s
physical and mental health, including the individual’s use of alcohol.  The individual
informed the medical director that he did not have a problem with alcohol.  Nonetheless,
the medical director referred the individual to his Employee Assistance Program (EAP)
counselor and further contacted the individual’s personal physician about the
individual’s use of alcohol.  During a subsequent meeting with the medical director, on
September 12, 2001, the individual became very agitated and raised his voice when
informed that the medical director had contacted his personal physician.  The medical
director reportedly felt threatened by the individual’s reaction and placed the individual
on site access denial, with a concurrent temporary suspension of the individual’s
security clearance.

In January 2002, the individual was given clearance by his employer to return to work.
In accordance with standard procedure, however, the individual was required to submit
to a Personnel Security Interview (PSI) by DOE Security before actually resuming work.
During this PSI conducted on January 15, 2002 (PSI I), the individual was asked about
his consumption of alcohol during the preceding six months, beginning July 2001.  At
that time, the individual described his consumption of alcohol as minimal, estimating
that he consumed six beers per month and usually no more than two beers on one
occasion.  Prior to July 2001, the individual stated that he drank more heavily,
estimating that he drank a case of beer a month and was intoxicated once or twice a
week.  The individual explained that he reduced his drinking in July 2001, when he
began taking a new medication to control his depression, a condition for which he has
been treated for several years.  Upon receiving this information, the Personnel Security
Specialist recommended that the individual be allowed to return to work but also that
a background investigation of the individual be conducted.
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The individual was interviewed on June 6, 2002, by an investigator of the U.S.
Investigations Service (USIS).  During the USIS interview, the individual denied
abusing alcohol and stated that during the preceding ten years, he typically drank two
to three twelve-ounce beers a week and that he did not drink hard liquor.  However,
information regarding the individul’s use of alcohol obtained by the USIS from
independent sources conflicted with representations made by the individual during PSI
I and the USIS interview.  Upon receiving the USIS investigation report, DOE Security
made a determination to conduct a second PSI with the individual.

During the second PSI, conducted on August 15, 2002 (PSI II), the individual stated
that in the preceding two years he consumed alcohol four to five times weekly, consisting
of three beers on weekdays and five beers on weekends, and indicated that he regularly
drank vodka.  At one juncture during PSI II, the individual estimated that he consumed
a case of beer a month and a couple of fifths of vodka a week.  The individual later
revised the amount to one fifth of vodka a week, and two to three cases (30-packs) of light
beer per month.  The individual stated that he continued drinking at this level despite
warnings from his psychiatrist that he should not drink in combination with anti-
depression medications he takes (Depakote, Paxil and Trazadone).  The individual
conceded that he was untruthful about his alcohol consumption during PSI I and the
USIS interview because he was fearful about losing his security clearance.

Subsequent to PSI II, the individual was referred to the DOE Psychiatrist, who
examined the individual on October 1, 2002.  In his report, the DOE Psychiatrist
diagnosed the individual with Bipolar II Disorder, Depressed, and Alcohol Abuse,
Continuous with Dependency.  The DOE Psychiatrist states in his report that the
Bipolar condition does not cause a defect in the individual’s judgment and reliability as
long as he continues under treatment with the proper medications.  However, the DOE
Psychiatrist’s report indicates that the individual’s alcohol condition clearly affects his
judgment, as demonstrated by the fact that he continued to drink heavily despite
knowing that use of any alcohol was prohibited when taking his anti-depression
medication.  The DOE Psychiatrist further found that the individual was without
adequate evidence of reformation and rehabilitation from his alcohol use.

In January 2003, the individual made the decision to stop drinking, and went to his
EAP counselor for guidance in achieving rehabilitation.  The EAP counselor began
meeting with the individual every two to three weeks, and referred the individual to an
alcohol treatment program (Treatment Center).  The Treatment Center diagnosed the
individual with Alcohol Dependence on the basis of information supplied by the
individual.  During the four-week period February 2 through February 27, 2003, the
individual participated in the Treatment Center’s intensive outpatient program which
involved therapy sessions and urine sampling four times per week.  The Discharge
Summary provided by the Treatment Center states that the individual successfully 
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completed his treatment program.  The Discharge Summary further notes, however,
that the individual elected not to follow through with the program recommendation that
he continue in weekly therapy sessions at the Treatment Center.  The individual
instead elected to begin active involvement in Alcohol Anonymous (AA), and has
attended on an average of five to six AA meetings per week since February 2003.  The
individual also has continued seeing the EAP counselor.  The EAP counselor reports
that their discussions focus primarily on relapse prevention issues. 

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the voluntariness of the participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation
for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After
due deliberation, it is my determination that the individual’s access authorization
should not be restored since I am unable to conclude that such restoration would not
endanger the common defense and security and would be clearly consistent with the
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3/ For instance, the report of the DOE Psychiatrist states that “[the individual] denies any blackouts.”
Exh. 5 at 5.  However, the Discharge Summary issued by the Treatment Center lists among the
factors supporting its diagnosis of Alcohol Dependence that the individual admitted to having
experienced blackouts.  Exh. 6 at 1.  The DOE Psychiatrist further states in his report that “I do
not believe the falsifications were just related to his denial of his alcoholism.  There definitely
seemed to be an element of deliberate deception in terms of his insecurity about maintaining his
access authorization.”  Exh. 5 at 8.

national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in support
of this determination are discussed below.

A.   Criteria F; Falsification

The individual now freely admits that he intentionally gave inaccurate information
during PSI I in January 2002, and during the USIS interview in June 2002, out of
concern for losing his security clearance.  Tr. at 22, 163-65.  According to the individual,
“I knew I couldn’t drink and have a clearance . . . [a]nd I wanted to drink.”  Tr. at 163-64.
During PSI II in August 2002, the individual attempted to more accurately
approximate his level of alcohol consumption since he realized that the USIS
background investigation had undoubtedly uncovered information that conflicted with
his prior interviews.  Tr. at 164.  The individual stated at the hearing, however, that
although he described an excessive level of drinking during PSI II (i.e., a case of beer
a month, and a couple of fifths of vodka a week), that again was probably not accurate.
The individual stated: “[F]rankly, I don’t know how much I was drinking . . . I would
probably put it at about a little over two half gallons of diluted [forty proof] vodka a
week.”  Tr. at 165.  It is also apparent that the individual was not totally honest
concerning his drinking during his interview with the DOE Psychiatrist.  3/

At the hearing, the Personnel Security Specialist described the basis for DOE Security’s
concern when an individual intentionally provides false information during security
interviews.  Such deliberate deception raises serious issues with regard to the
individual’s honesty, reliability and trustworthiness.  Tr. at 35.  As observed in similar
cases, the DOE security program is based on trust, and when a security clearance holder
breaches that trust, it is difficult to determine to what extent the individual can be
trusted again in the future. See, e.g., Personnel Security Hearing, Case No. VSO-0013,
25 DOE ¶ 82,752 at 85,515 (1995); Personnel Security Hearing, Case No. VSO-0281, 27
DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000).

Under the circumstances of this case, I find that DOE Security properly invoked
Criterion F.  In mitigation of the legitimate security concerns, the individual asserts
that he was in a state of denial with regard to his alcoholism and thus his deliberate
minimization of his alcohol consumption was a symptom of his mental condition.  Tr. at
166, 168.  The DOE Psychiatrist corroborated the individual’s statement in his 
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4/ While the DOE Psychiatrist acknowledged that the individual’s lying about his drinking during the
security interviews can be attributed to his alcoholism, the DOE Psychiatrist further opined in his
report that “[the individual] has gone beyond this, in terms of lying about many non-alcohol related
topics.”  Exh. 5 at 11.  When questioned at the hearing, however, the DOE Psychiatrist was unable
to provide me with any concrete examples of the individual lying about matters other than those
related to the individual’s consumption of alcohol.  See Tr. at 82-84.

5/ The Discharge Summary of the Treatment Center describes a long list of indicators supporting its
diagnosis of Alcohol Dependence, including that the individual “continued use despite adverse
consequences, including marriage problems, work problems, blackouts, emotional problems . . .,
increased tolerance, withdrawal symptoms/using to avoid withdrawal symptoms, substance taken
in larger amounts than planned, persistent desire or unsuccessful attempts to cut down or quit
using.”  Exh. 6 at 1.

report, stating that “[o]rdinarily in alcoholism, the denial and concealment is automatic
and occurs in conversation to deceive others and oneself about the extent of one’s
drinking.”  Exh. 5 at 11.  I note further that character witnesses called by the individual,
including his supervisor, close friends and co-workers, uniformly testified that the
individual is honest and trustworthy.  Tr. at 114,  123, 130, 142.  All of these witnesses
have known the individual for many years and I am therefore persuaded that the
individual is generally an honest person and his falsification during his security
interviews was symptomatic of his alcohol dependence.  Because of his alcohol4/

dependence, however, I conclude that the individual has failed to fully mitigate the
concerns of DOE Security.  The individual has made considerable progress in
confronting his alcoholism and is now able to openly discuss his past alcohol
consumption.  See Tr. at 159-61, 165-66.  Nonetheless, I find for the reasons set forth
below that the individual has failed to achieve adequate rehabilitation from his alcohol
dependence, and thus the root cause for his dishonesty during the security interviews
remains.
 

B.  Criterion J; Alcohol Use

The DOE Psychiatrist’s diagnosis of Alcohol Abuse, Continuous With Dependency,
regarding the individual is amply supported by the record, and corroborated by the
diagnosis of the Treatment Center attended by the individual.    On the basis of the5/

report and testimony of the DOE Psychiatrist and the individual’s admitted history of
alcohol abuse, I find that DOE Security properly invoked Criterion J in suspending the
individual’s security clearance.  In other DOE security clearance proceedings, Hearing
Officers have consistently found that a diagnosis related to excessive alcohol use raises
important security concerns. See, e.g., Personnel Security Hearing, Case No. VSO-0079,
25 DOE ¶ 82, 803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security 
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6/ The individual was initially referred to the EAP counselor upon returning to work in January 2002,
and met with the EAP counselor for nine months, from January 2002 to September 2002.  The
EAP counselor testified that the individual was not truthful with her concerning his alcohol
consumption during this time period, and denied ever drinking more than two to three beers a day.
Tr. at 99; Exh. 7.  However, the individual voluntarily returned to the EAP counselor in
January 2003.  According to the EAP counselor, the individual stated that he had stopped drinking
and openly discussed his alcohol problem.  Tr. at 106.  It was at this time that the EAP counselor
referred the individual to the Treatment Center. 

Hearing, Case No. VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995)
(affirmed by OSA, 1995).  In the present case, the Personnel Security Specialist
expressed the concerns of DOE Security during his testimony, observing that the
individual’s excessive use of alcohol might impair his judgment and reliability, and his
ability to control impulses.  Tr. at 35.  These factors amplify the risk that the individual
will fail to safeguard classified matter or special nuclear material.  Accordingly, I will
turn to whether the individual has presented sufficient evidence of rehabilitation to
mitigate the security concerns of DOE.

The individual has made significant strides toward achieving rehabilitation.  The
individual has been abstinent since January 2003, and in February 2003, the
individual successfully completed an intensive outpatient program which involved
therapy sessions and urine sampling four times per week over a four-week period.  Since
that time, the individual has attended five to six AA meetings per week and consults
with his EAP counselor every two to three weeks.  The EAP counselor is supportive of
the individual and believes the individual has made considerable progress in combating
his alcoholism.  Tr. at 105-06.6/

However, the DOE Psychiatrist described the individual as having been “quite
dependent on alcohol.”  Tr. at 55.  The DOE Psychiatrist therefore recommended that,
in order to achieve rehabilitation, the individual not only have completed a reputable
treatment program and remained in aftercare (AA), but “maintained at least a year,
preferably two years, of abstinence.”  Id.  The EAP counselor voiced a similar opinion.
While the EAP counselor commended the individual for the progress he has made, she
recommended that the individual “be put on a two-year contract that would require
going to AA meetings, remaining abstinent, meeting with EAP on a monthly basis to
monitor your attendance at AA [and] random screenings.”  Tr. at 109.  Thus, I find that
the individual is still in a relatively early stage of the program of rehabilitation
recommended for the individual, with only six months of sustained abstinence at the
time of the hearing.  Consequently, the individual has not yet overcome the security
concerns associated with his alcohol dependence, and I cannot recommend restoring the
individual’s security clearance at this time.  See Personnel Security Hearing, Case No.
VSO-0359, 28 DOE ¶ 82,768 (2000), aff’d, Personnel Security Review, 28 DOE 



- 9 -

¶ 83,016 (2001); Personnel Security Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912
(2003); cf. Personnel Security Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(f) and (j) in suspending the individual's access authorization.  For the reasons
I have described above, I find that the individual has failed to mitigate the legitimate
security concerns associated with these findings.  I am therefore unable to find that
restoring the individual’s access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.  Accordingly, I
have determined that the individual's access authorization should not be restored.  The
individual may seek review of this Decision by an Appeal Panel under the regulation
set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: August 14, 2003t 



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to in this Decision as access authorization or a security clearance.
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to withholding from disclosure under 5 U.S.C. 552.  Such material has
been deleted from this copy and replaced with XXXXXXX’s.

November 25, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Case Name: Personnel Security Hearing
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Case Number:  TSO-0031

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as "the individual") for
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."1/

I.  Background

The individual’s employer, a Department of Energy (DOE) contractor, sought to place the individual in a job
that requires a security clearance. Consequently, the contractor requested access authorization on the
individual’s behalf. During the ensuing investigation of the individual, information was provided to the local
DOE Security Office that raised security concerns. That Office conducted a Personnel Security Interview
(PSI) of the individual and referred her to a board-certified psychiatrist (hereinafter referred to as “the DOE
psychiatrist”), for an agency-sponsored psychiatric  evaluation. The DOE psychiatrist interviewed the
individual, reviewed her personnel file and medical records, and provided a written evaluation to the Security
Office. 

After reviewing the results of the investigation, the Director of the local DOE Security Office determined that
derogatory information existed which cast into doubt the individual’s suitability for access authorization. On
December 11, 2002, the Director informed the individual of this determination in a letter which set forth in
detail the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter
as the Notification Letter. The Notification Letter also informed the individual that she was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt regarding her eligibility for access
authorization.
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The individual requested a hearing on this matter.  The Director forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer.  A prehearing telephone
conference was held, and the hearing was convened at the individual’s job site. Five witnesses testified at the
hearing. The Human Resources Manager for the DOE contractor and the DOE psychiatrist testified for the
DOE. Testifying for the individual were another psychiatrist (hereinafter referred to as “the individual’s
psychiatrist”), a co-worker of the individual and the individual herself.  

II.  Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession of
the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to 10 C.F.R. § 710.8 (h) of the criteria for eligibility for access to classified matter or special nuclear
material. Paragraph (h) defines as derogatory any information indicating that the individual has “[a]n illness
or mental condition of a nature which, in the opinion of a  psychiatrist or licensed clinical psychologist, causes
or may cause, a significant defect in judgement or reliability.” The Notification Letter states that the individual
was diagnosed by the DOE psychiatrist as suffering from Bipolar Disorder and a possible second illness or
mental condition, Dissociative Amnesic  Disorder. In the opinion of the DOE psychiatrist, the individual’s
mental condition has caused significant defects in her judgement and reliability in the past, and more likely than
not would do so in the future. DOE psychiatrist’s evaluation at 28-31. The Letter also states that during the
period from December 28, 1990 through February 15, 1991, the individual was hospitalized on two separate
occasions. During her first hospital stay, she was diagnosed with Bipolar Affective Disorder, Hypomanic, and
during her second hospitalization, with Bipolar Disorder, Manic. According to the Letter, the individual was
prescribed Lithium during each stay. 

III.  Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant information.”
10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable, that has a bearing
on the question of whether granting the individual’s security clearance would compromise national security
concerns. Specifically, the regulations compel me to consider the nature, extent, and seriousness of the
individual’s conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct;
the age and maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of the
conduct; and any other relevant and material factors.  10 C.F.R. § 710.7(c).    

A security clearance hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of
derogatory information raising security concerns, the burden is on the individual 
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2/ The record does not indicate the result of this evaluation or whether she received treatment there.

to produce evidence sufficient to convince the DOE that granting or restoring access authorization “would
not endanger the common defense and security  and  would  be  clearly  consistent  with  the  national
interest.”   10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752
at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. After careful consideration of the factors
mentioned above and of all the evidence in the record in this proceeding, I find that the individual has failed
to make this showing, and that she should therefore not be granted a security clearance.   

A. Findings of Fact

Based on the record in this proceeding, I make the following findings of fact. In October 1990, the individual
was taken into custody by the local police department after allegedly becoming abusive toward her
grandmother. PSI at 16, DOE psychiatrist’s report at 5. After allegedly becoming involved in an altercation
at the jail, the individual was referred to a local facility for a psychiatric evaluation. PSI at 17. 2/ On
December 28, 1990, the individual was admitted to a local hospital after a week of unusual behavior, including
“acting increasingly agitated, irritable and inappropriately.” Hospital record, DOE Exhibit 9. During the period
of time leading up to this initial hospitalization, she was also “hitch-hiking and getting in trouble,” having
difficulty sleeping, experiencing hyperactivity, eating little, and using her credit cards to charge irresponsibly
for Christmas gifts. Id., PSI at 20; 40. She joined a local religious group and tried to give away her truck,
stating that she needed to donate everything to the poor. During her stay at the local hospital, she was
administered Thorazine and Lithium, and was discharged on January 3, 1991 with a diagnosis of Bipolar
Disorder, Hypomanic. DOE Exhibit 9.  The individual also impulsively set out on a somewhat lengthy trip in
the middle of the night and ran out of gasoline. She was rescued by several soldiers in a van and ended up
at a local armory. After allegedly being “groped” by a soldier, she got into an altercation and was again taken
into custody by local law enforcement. PSI at 27. On January 21, 1991, the individual was admitted to the
psychiatric unit of another local medical facility. DOE Exhibit 10. During her stay, she was again administered
Lithium, and was discharged on February 15, 1991 with a diagnosis of Bipolar Affective Disorder, Manic.
Id.    

B. The Mitigating Evidence

At the hearing, the individual attempted to show that what she termed the “nervous breakdown,” Hearing
Transcript (Tr.) at 20, that she suffered as a teenager and that led to her hospitalizations in December 1990
and January 1991 was the result of a chaotic  childhood and several very stressful events. She testified that
her parents divorced when she was three years old, and that her mother’s drug and alcohol addiction caused
the individual to be constantly shuttled back and forth between her mother’s residence and that of her
grandparents. Tr. at 24-25. She testified that she “grew up fast” and “saw a lot of things I shouldn’t have
seen,” such as “my mom shooting my stepfather. I saw a lot of drug use . . . .” Tr. at 25. While in her mid-
teenage years, she turned her mother in to the 
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police, believing that her mother “had to change or [illegal drug usage] was going to take her life.” Tr. at 27.
At around this time, she stated, her father relinquished all parental rights in order to avoid having to pay child
support, which caused her great pain. Tr. at 26. 

During the period of time leading up to her hospitalizations, she met the man who was to become her first
husband, and became pregnant by him. Tr. at 27. She was living with her grandparents at the time, she
testified, and because she believed that they would not approve of her pregnancy out of wedlock, she got
married. Id. Shortly after their marriage, she testified, he began drinking heavily and became abusive. He
struck her, and she lost her baby. Tr. at 28. She added that she was “17, 18, approximately” at the time.
Shortly afterwards, her grandfather, to whom she was very close, was diagnosed with terminal lung cancer,
and her marriage broke up when she found that her husband had impregnated another woman. Id. After her
grandfather died, the individual’s father re-entered her life. Since the time he had relinquished all parental
rights over her, he had become a “born again” Christian, and he began to influence her to adopt what he
considered to be a more “Christian” lifestyle by forsaking country music and giving her possessions away.
Tr. at 30-31. The individual testified that all of these events led up to her “nervous breakdown” in 1990, at
the age of “18 or 19.”  Tr. at 31. She stated that she was taken into custody in October 1990 at the behest
of her grandmother because she “was acting different” and was depressed. Tr. at 32. 

The individual also testified about what has transpired in the years since her 1991 hospitalization. She said that
she has been married for ten years and has four children, has a residential and commercial cleaning business,
and has been employed with a DOE contractor since 2000. The individual added that she has not taken or
been prescribed any medication for mental or emotional problems since 1991, and that she has not had any
manic episodes, periods of depression or periods of time in which she was not in touch with reality during
those years. Tr. at 35-36. 

The individual’s psychiatrist also testified. He said that there are there are many conditions that can be
confused with Bipolar Disorder, such as plain depression, major depressive disorder, schizophrenia, adjustment
disorders, or brief psychotic  episodes, and that, in certain circumstances, even a well-qualified psychiatrist
could make an erroneous diagnosis of Bipolarity. Tr. at 189-190. It would be rare, he stated, for a Bipolar
person to have only one manic episode or subsequent depression, adding that 95 percent of people who have
one manic  episode have recurrences. Tr. at 191. However, he went on to say that most people who have a
manic  episode have a recurrence “pretty quickly,” and that frequently, the manic episode is followed by a
depression. Id. “[Bipolar] individuals tend to have cycles, so . . . most of the people I’ve seen have this history
of fairly frequent episodes . . . certainly having episodes every few years.” Tr. at 192. When someone
diagnosed with Bipolar Disorder does not fit that pattern, he testified, he tends to question that diagnosis. Tr.
at 193. Of the many Bipolar patients he has seen, he could not recall one who had gone more than 10 years
without an episode. Id. The individual’s psychiatrist then discussed factors which he believes can contribute
to the onset of a manic episode.  He said that the use of antidepressant drugs, sleep deprivation, and external
stressors such as troubled marriages can trigger manic episodes. Tr. at 193-194.
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3/ The individual also submitted exhibits, including written evaluations from her psychiatrist and from
her physician. In two separate evaluations, her physician stated “It is difficult for me to place that
evaluation [Bipolar Disorder] on her at this point because I have never seen 

(continued...)

The individual’s psychiatrist then discussed his evaluation of the individual, and  his reasons for disagreeing
with the DOE psychiatrist’s diagnosis. The individual’s psychiatrist diagnosed her as having suffered from
a Mood Disorder, Not Otherwise Specified during the period of her hospitalizations. He stated that the
primary reason for his disagreement 

is the lack of recurrence, not only of a manic  episode, not even of a brief – these milder
forms of the condition, which we call hypomanic, no suggestion that we have, but we also
don’t have any suggestion of a clinical depression. 

So we’ve gone 12-and-a-half years. Again, no treatment. We then look at possible stressors
which might have set this off, and there have been several. Her life in the last 12-and-a-half
years has not been totally without stressful events.

Tr. at 196. He added that among those events was a domestic  dispute (in 2001) during which the individual
was struck by her current husband, periods of sleep deprivation caused by work requirements, and two
pregnancies. Tr. at 197. Given the records available and the stresses to which she was subject at the time,
he indicated that it was impossible to tell whether she was exhibiting manic-like features in late 1990-early
1991 because she was not sleeping and was upset, or whether she was truly manic. Tr. at 198-199. He
therefore estimated the individual’s chances of being Bipolar at 10 to 20 percent. 

He then went on to state that, even if the individual did have a manic  episode during the time of her
hospitalizations, he believed a recurrence to be unlikely. He indicated that, while he did not disagree with the
generally-accepted estimation that 95 percent of people who have a manic episode would have another, he
did not think that that statistic  necessarily applied to people, such as the individual, who had gone over ten
years without having a recurrence. Tr. at 201. Because of this lack of a recurrence, and especially because
of the absence of subsequent depressive episodes, the individual’s psychiatrist estimated that the individual’s
chances of having another manic episode were “somewhere between 10 and 15 percent.” Tr. at 206. Even
if the individual is Bipolar and had a recurrence, he testified, it is likely that its onset would be gradual enough
so that the individual or her friends and family would notice, and seek help. Tr. at 206-207. The individual’s
psychiatrist concluded that she “most likely does not have a Bipolar condition and most certainly does not
constitute a significant risk of creating a security risk by virtue of impaired judgement or reliability.” Tr. at
208.

The individual’s co-worker testified that the individual is an honest and reliable person who has exercised good
judgement in the performance of her duties. He added that she is an emotionally strong woman who can be
trusted not to divulge confidential information. Tr. at 236-243. 3/
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3/ (...continued)
or heard of the diagnostic criteria presenting in this patient in particular . . . currently, she is well
adjusted and not experiencing any problems” (January 13, 2003 evaluation); and “I have not seen
any evidence during my time as her physician to support [a diagnosis of Bipolar Disorder]. In fact,
she has been under stress during the time that I have known her, and . . . seems to have handled
it adequately” (October 3, 2002 evaluation). The individual’s psychiatrist’s report is substantially
the same as his testimony at the hearing. 

4/ The criteria for a manic episode, as set forth in The Diagnostic and Statistical Manual of the
American Psychiatric Association, Fourth Edition, (DSM-IV) are as follows:

            Manic Episode

A. A distinct period of abnormally and persistently elevated, expansive, or irritable mood,
lasting at least 1 week (or any duration if hospitalization is necessary).

B. During the period of mood disturbance, three (or more) of the following symptoms have
persisted (four if the mood is only irritable) and have been present to a significant degree:

1. inflated self-esteem or grandiosity
2. decreased need for sleep (e.g., feels rested after only 3 hours of sleep)
3. more talkative than usual or pressure to keep talking
4. flight of ideas or subjective experience that thoughts are racing
5. distractibility (i.e., attention too easily drawn to unimportant or irrelevant
external stimuli)
6. increase in goal directed activity (either socially, at work or school, or
sexually) or psychomotor agitation
7. excessive involvement in pleasurable activities that have a high potential
for painful consequences (e.g., engaging in unrestrained buying sprees,
sexual indiscretions, or foolish business investments)

C. The symptoms do not meet criteria for a mixed episode.

D. The mood disturbance is sufficiently severe to cause marked impairment in 
(continued...)

C. Analysis

After carefully considering the evidence described above, and the record as a whole, I believe that the
individual experienced a manic  episode  during the latter part of 1990 and the beginning of 1991.  I therefore
believe that the DOE psychiatrist’s diagnosis of Bipolar Disorder is accurate.  4/ 
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4/ (...continued)
occupational functioning or in usual social activities or relationships with others, or to necessitate
hospitalization to prevent harm to self or others, or there are psychotic features. 

E. The symptoms are not due to the direct physiological effects of a substance (e.g., a drug
of abuse, a medication, or other treatment) or a general medical condition (e.g.,
hyperthyroidism)                                                                                                          

5/ According to the DOE psychiatrist, Lithium is “the treatment of choice for a manic episode and
almost the only use of Lithium is to treat Bipolar Disorder.” DOE psychiatrist’s report at 8, fn.22.

6/ The DSM III-R was the diagnostic manual in use in 1991.

Accordingly, I am not persuaded by the individual’s psychiatrist’s diagnosis of Mood Disorder, Not Otherwise
Specified. 

I base this finding in part on the two diagnoses that the individual received as the result of her hospitalizations
during the period of time in question. The psychiatrist who examined the individual during her hospitalization
in December 1990 took a history of the individual’s then-recent behavior, which included (i) acting
increasingly agitated and irritable, inappropriately, (ii) hitch-hiking and getting into trouble, (iii) difficulty
sleeping, (iii) experiencing “significant downs recently with much crying and tearing,” and (iv) excessive
spending using her credit cards. DOE Exhibit 9. The examining psychiatrist stated that the individual
“appeared to be hypomanic  or manic  and she was clearly in need of medication . . . .” He went on to observe
that she “was irritable and agitated, focused on details, hyperactive, [and] showed some tangentiality of
thinking. . . . She seemed to be depressed and angry.” Id. He started her on Thorazine and Lithium. 5/ The
examining psychiatrist’s discharge diagnosis was Bipolar Disorder, Hypomanic. 

As indicated by the individual’s psychiatrist at the hearing, a Hypomanic  episode is less severe than a Manic
episode. However, according to the DOE psychiatrist, under the DSM III-R, the criteria for a Hypomanic
episode specify that Criterion C has not been satisfied. 6/ Criterion C in the DSM III-R says “Mood
disturbance sufficiently severe to cause marked impairment in occupational functioning or in usual social
activities or relationships with others, or to necessitate hospitalization to prevent harm to self or others.” The
DOE psychiatrist concluded that the individual’s mood disturbance satisfied this requirement, and therefore
qualified as a Manic, and not a Hypomanic, episode. DOE psychiatrist’s report at 5, fn 6. This conclusion is
supported by the individual’s decisions to quit her job and to drop out of college because of her illness, which
are clear indications that her occupational functioning had become impaired. PSI at 58, DOE psychiatrist’s
report at 25. Indeed, the discharge diagnosis from the individual’s January 21st to February 15th, 1991
hospitalization was Bipolar Affective Disorder, Manic. DOE Exhibit 10. 
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7/ The individual is currently 32 years old.

In his written evaluation, the individual’s psychiatrist indicated that a diagnosis made using “a longitudinal
history with accurate data,” such as the one that he was able to make regarding the individual, was more
likely to be accurate than a diagnosis based on “an observation at one moment in time,” such as those made
during the individual’s hospitalizations. Individual’s Exhibit A at 4. He relied largely on the individual’s history
of no severe emotional disturbances in the last 12 years, despite the occurrence of various stressful events
during that time, in reaching his conclusion that the individual does not suffer from Bipolar Disorder. Id., Tr.
at 196. 

However, at the hearing, the individual’s psychiatrist indicated that, in at least some respects, he and the DOE
psychiatrist were at a disadvantage because, unlike the doctors who examined her during her hospitalizations,
they “did not [see the individual] when she was in the midst of her problem, whatever it was.” Tr. at 203.
Moreover, the DOE psychiatrist, who, like the individual’s psychiatrist, had the benefit of 12 years’
perspective on the individual’s condition, concluded that the individual does, in fact, suffer from Bipolar
Disorder. After interviewing the individual and her grandmother and examining the medical records from the
period in question and the individual’s security file, the DOE psychiatrist found that the individual’s illness
during the latter part of 1990 and the first part of 1991 met all of the criteria for a manic  episode set forth in
the DSM-IV.  Tr. at 49-50. He also disagreed with the contention of the individual’s psychiatrist that the
individual’s 12 years without further manic  or depressive episodes made it unlikely that she suffers from
Bipolar Disorder. While admitting that this is not the average course of the disorder, Tr. at 112, he testified
that he has encountered “many people” who “have had 10, 15, 20 years between episodes.” Tr. at 133. He
further stated that “the average age of onset of Bipolar Disorder is between 30 and 33,” Tr. at 132,  and that
“it is very possible that the [individual’s] first episode at age 19 was just a pre-cursor of what is to come.”
DOE psychiatrist’s report at 31, fn. 111. 7/ For the reasons set forth above, I agree with the DOE
psychiatrist that the individual suffered a manic episode, and that she has Bipolar Disorder. 

The individual’s psychiatrist testified that, even if the individual has Bipolar Disorder, the chances of a
recurrence of a manic or a depressive episode are so small as to represent a negligible threat to national
security. Tr. at 206, 208. He estimated those chances to be “somewhere between 10 to 15 percent.” Tr. at
206. He further indicated that, in the event of a recurrence, the onset of the episode would almost certainly
be slow enough to allow the individual’s friends and family sufficient time to seek help on her behalf before
she could commit any breach of security. Id. For the reasons that follow, I do not find this testimony to be
convincing.     

Regarding the likelihood of a recurrence, the individual’s psychiatrist did not cite any empirical data in
reaching his conclusions. Instead, he based his estimate primarily on the individual’s 12 year history of no
manic or depressive episodes despite the occurrence of various stressful events during that period. Tr. at 211.
However, he acknowledged that while “initial episodes have a higher likelihood of being provoked by external
stressors,” subsequent episodes may come on spontaneously. Individual’s Exhibit A at 4. The DOE
psychiatrist described the link between life 
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stressors and the onset of manic episodes as “controversial,”while admitting that “there is evidence that
stressors’ “association [with manic episodes] may be more common in the first versus future episodes.” DOE
psychiatrist’s report at 31.I therefore do not believe that the individual’s ability to endure stressful events
during the past 12 years without experiencing further manic  or depressive episodes is compelling evidence
that she will not experience such episodes in the future. Indeed, as the individual’s psychiatrist notes, “in the
DSM-IV description of Bipolar I Disorder, it is noted that more than 90 percent of individuals who have a
single manic  episode go on to have further episodes.” Individual’s psychiatrist’s report at 4. The individual’s
psychiatrist contends that the 90 percent-plus relapse figure should be considered inapplicable to the individual
because she has not experienced a manic  or depressive episode within the last 12 years. However, in the
absence of empirical evidence, I am not willing to conclude that this factor reduces the individual’s chances
or relapse from a near certainty to the 10 or 15 percent chance estimated by the individual’s psychiatrist.
Instead, I find the conclusion of the DOE psychiatrist to be more convincing, i.e., that, based on his review
of the relevant literature, the individual’s chances of experiencing another manic  episode at some time in her
life is greater than 50 percent. Furthermore, the DOE psychiatrist stated that any future manic episodes by
the individual would almost certainly be similar to the one that she suffered 12 years ago, during which her
occupational functioning, judgement and reliability were all significantly impaired. I therefore find the risk of
another manic episode on the part of the individual to be unacceptably high, and that during such an episode,
the individual would be prone to acting in a way that is inconsistent with the best interests of national security.

Furthermore, I find problematic at best the individual’s psychiatrist’s assertion that the onset of any future
episode would almost certainly be slow enough to allow the individual’s friends and family time to seek help
on her behalf before any breach of security caused by her illness could occur. The record indicates that the
individual has informed her friends, family and co-workers of her condition. PSI at 77. However, with the
passage of time, the number and the identities of the people with whom we interact on a daily basis changes.
It is by no means certain that the individual would inform future associates of her illness, or that they would
be willing or even able to readily discern changes in the individual’s behavior and obtain help on her behalf
before any security breach could occur. In this regard, I agree with the DOE psychiatrist that “a slow onset,
an insidious onset, . . . probably creates more problems than a rapid onset. . . . [S]omebody who has an
insidious onset might have subtle errors in judgement or reliability coming on slowly over days or weeks before
it’s actually realized.” Tr. at 233. I am not willing to place the interests of national security on so uncertain
a foundation.  

IV. Conclusion

As I previously stated, it is incumbent upon the individual to produce evidence sufficient to convince the DOE
that granting her access authorization would not endanger the common defense and security 
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and  would  be  clearly  consistent  with  the  national  interest. For the reasons set forth in this Decision, I
conclude that she has not met this burden. Accordingly, I find that the individual should not be granted acess
authorization.

  

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: November 25, 2003
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This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as the “individual”) to hold
an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  A
Department of Energy Operations Office (DOE Operations Office) suspended the individual’s access
authorization under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored.  As set forth below, it is my decision that the individual’s security clearance should not be
restored.

I. Background

The individual is employed by a contractor at a DOE facility and his employer requested a security
clearance for the individual as a requirement of his job.  In October 2002, the individual reported to DOE
security that he had been served with a restraining order on behalf of his spouse.  In November 2002,
DOE conducted a Personnel Security Interview (PSI) with the individual.  Exhibit 6 (PSI).  Based on that
information and the diagnosis made by a DOE consultant-psychiatrist later  in that month, DOE suspended
the individual’s security clearance.  In March 2003, DOE notified the individual that the agency was in
possession of reliable information that created a substantial doubt concerning his continued eligibility for a
security clearance, and the doubt could be resolved by a hearing.  Notification Letter (Exhibit 4).  

The Notification Letter stated that the derogatory information regarding the individual falls within 10 C.F.R.
§ 710.8 (h) (Criterion H).  The DOE Operations Office invoked Criterion H on the basis of information
that the individual has an illness or mental condition of a nature which causes, or may cause, a significant
defect in his judgment or reliability.  In this regard, the Notification Letter stated that a DOE consultant-
psychiatrist diagnosed the individual in November  2002 as suffering from Pathological Gambling and
Impulse Control Disorder, Not Otherwise Specified (NOS) without adequate evidence of rehabilitation
or reformation. 
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In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a hearing
in this matter.   10 C.F.R. § 710.21(b).  On April 15, 2003, I was appointed as Hearing Officer in this
case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a
hearing date. At the hearing, the DOE consultant-psychiatrist (DOE psychiatrist) and a DOE personnel
security specialist testified on behalf of the agency.  The individual testified and also elected to call a family
counselor and his wife as witnesses.  The transcript taken at the hearing shall be hereinafter cited as “Tr.”
Various documents that were submitted by the DOE counsel during this proceeding constitute exhibits to
the hearing transcript and shall be cited as “Ex.”  Documents that were submitted by the individual during
this proceeding are also exhibits to the hearing transcript and shall be cited as “Indiv. Ex.”   After the
hearing, the individual’s family counselor submitted a written report and the record was closed.  

II.  Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Although it is impossible
to predict with absolute certainty an individual’s future behavior, as the Hearing Officer I am directed to
make a predictive assessment.  There is a strong presumption against the granting or restoring of a security
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the
national interest” standard for the granting of security clearances indicates “that security determinations
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After due deliberation,
it is my opinion that the individual’s access authorization should not be restored because I cannot conclude
that such restoration would not endanger the common defense and security and would be clearly consistent
with the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this
determination are discussed below.
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A.  Findings of Fact

The individual began gambling during high school and continued gambling into adulthood.  Ex. 8 (Report)
at 1.  As an adult, he began to experience financial losses as a result of his gambling, and he would bet
substantial amounts of money, causing marital problems.  PSI at 58-63.  His wife did not approve of his
gambling, and was also concerned with the individual’s temper, and his physical punishment of the couple’s
three children.  Id. at 76.  In 1992, he began attending Gamblers Anonymous (GA).  Id. at 81.  However,
the individual continued to suffer financial and marital problems and filed for bankruptcy in 1994.  Id. at 63.
That year, he also lost his house.  Id.  In June 1994, the wife reported the individual to the local police
department for pinching one of his children and leaving a black and blue mark.  Id. at 23.  In 1994 the
individual began gambling again in small amounts.  Id. at 59.  The DOE psychiatrist diagnosed him in 1995
as suffering from Pathological Gambling, in complete remission.  At that time, the psychiatrist determined
that the individual had no impairment in judgment and reliability, only gambled periodically, and was in
control of his gambling.  Report at 2; Tr. at 46, 81.  The individual recovered financially and was able to
purchase another house in 1997.  PSI at 63.

The individual’s family problems continued and, from the mid-1990s to 2002, the individual and his wife
separated three times.  Ex. 8 at 1; PSI at 89.  He felt depressed and became verbally abusive and
confrontational with his family.  Ex. 8 at 1.  The individual admitted to violent behavior towards his family
including choking one of his daughters, pulling his children’s hair, using his belt on his children, kicking his
children, and screaming at the children and his wife.  Report at 2; PSI at 17, 41-47; Tr. at 89-90.  Around
2001, the individual began to increase the frequency and dollar amount of his gambling.  PSI at 60.  He
gambled at casinos four to six times in 2001, and increased his gambling activity to monthly casino visits
in 2002.  Id. at 52, 58.  He began to experience frustration with his wife due to their disagreements over
disciplining the children and her disapproval of his gambling.  Id. at 47, 79.  He won frequently in 2002,
but would then return to the casino and lose his winnings.  Ex. 8 at 2.  He said that he returned to the casino
to avoid the stress of his family life.  PSI at 55, 65, 87.  In February 2002, the wife told her therapist that
the individual was taking out his frustration on the children, and the therapist notified Child Protective
Services (CPS).  Id. at 20.  The CPS officer recommended therapy for the individual, but he did not attend.
Report at 3.  In October 2002, one of the individual’s daughters ran away and refused to return home
because of the individual’s violent outbursts.  PSI at 25.  On October 17, 2002, he was served with a
restraining order and his wife filed for divorce.  Id. at 8.  She told the court that she was afraid for the safety
of the children.  Report at 3.  The individual reported the restraining order to DOE security two days later.
PSI at 8.  At a court hearing on October 30, 2002, the individual was restricted to supervised visitation
with his children.  Ex. 8 at 5.  

In order to please his wife, the individual began to attend GA weekly in October 2002.  Report at 3; PSI
at 78.  He was also ordered by the court to attend therapy, and did so.  PSI at 93.  He attended individual
sessions, and also used the same provider for family counseling.  Report at 3.  The individual’s wife had
initially planned to sell the house, but changed her mind.  Report at 8.  In addition, she withdrew her petition
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for divorce, the individual moved back home, and the couple reconciled in November 2002.  Ex. 8.  They
successfully completed a church-related family-counseling course.  Tr. at 83.  

As a result of the restraining order, DOE conducted a PSI with the individual on November 6, 2002.  PSI.
During the PSI, the individual agreed to a psychiatric evaluation.  PSI at 104.  On November 26, 2002,
the individual met with and was evaluated by the same DOE psychiatrist who had interviewed him in 1995.
Ex. 8.  The DOE psychiatrist conducted a clinical interview, and reviewed the individual’s personnel
security file and counselor’s records.  Ex. 8.  The DOE psychiatrist concluded that the individual
demonstrated evidence for a diagnosis of poorly controlled Pathological Gambling and Impulse Control
Disorder, Not Otherwise Specified, supported by the individual’s clinical history.  Id. at 8.  The
psychologist also found that the individual has a history of exacerbations of his gambling activity.  Id.  He
concluded that difficulty controlling the individual’s impulses had seriously affected his judgment and
reliability.  Id.  In November 2002, the individual maintained that he no longer gambled and that “you guys
[DOE] can fire me if I gamble another dollar again.”  Report at 4; PSI at 106. 

In February 2003, DOE issued a Notification Letter to the individual advising him of his procedural rights
in the resolution of his eligibility for a security clearance.  Ex. 5.  The individual requested a hearing on
February 28, 2003.   Id.

B.  DOE’s Security Concern

The DOE psychiatrist’s diagnosis of pathological gambling raises a security concern because the
individual’s demonstrated inability to control his gambling, given the serious financial and marital
consequences of his behavior, has seriously affected his judgment and reliability.  Ex. 13.  The DOE
personnel security specialist testified that a significant impairment of judgment and reliability can affect an
individual’s ability or willingness to follow rules and regulations, and could indicate that a person may not
properly safeguard classified information.  Tr. at 22-23.  These security concerns are important and have
been recognized by a number of Hearing Officers in similar cases. See Personnel Security Hearing, OHA
Case No. VSO-0244, 27 DOE ¶ 82,797 (1999); Personnel Security Hearing, OHA Case No. VSO-
0462, 28 ¶ 82,822 (2001), affirmed OSA (2002); Personnel Security Hearing, OHA Case No. VSO-
0475, 28 ¶ 82,832 (2001), affirmed OSA (2002).  Therefore, DOE’s security concerns are valid and the
agency has properly invoked Criterion H in this case. 

C.  Hearing Testimony

1. The DOE Psychiatrist

The DOE psychiatrist testified that in November 2002, he performed a standard psychiatric examination
of the individual and reviewed relevant records.  Tr. at 33.  As a result of the interview, he diagnosed the
individual with Pathological Gambling and Impulse Control Disorder NOS.  Id. at 36-37.  The psychiatrist
testified that the individual did not fall squarely within the criteria for Impulse Control Disorder, but that
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there were suggestions of that diagnosis in the interview.  Id. at 38.  The psychiatrist testified that he arrived
at the diagnosis of Pathological Gambling because the individual had continued to gamble despite the
serious problems that gambling caused his family, his finances, and his job (the suspension of his security
clearance).  Id. at 44.  The psychiatrist explained that one year of abstinence from gambling would
demonstrate rehabilitation from the diagnosis of Pathological Gambling because during 12 months, the
individual would go through a complete “life cycle,” a time frame sufficient for any potential problems to
develop.  Id. at 46-47.

The psychiatrist found some mitigation of DOE’s security concerns in the individual’s attendance at GA,
his participation in counseling at his workplace, his participation in family counseling, and the recent
reconciliation with his wife.  Id. at 44-45.

2.  The Individual’s Counselor

The counselor testified that he met with the individual on November 2, 2002, as the result of a court order
for therapy stemming from the violence and family issues that caused the wife to file a restraining order.
Tr. at 61.  He met weekly with the individual and his wife six times, and a few times with the individual and
his children until December 2002, then resumed sessions in September 2003 and completed sessions in
October 2003.  Id. at 61-62.  In early sessions, the counselor diagnosed the individual as exhibiting ”highly
inappropriate and overly controlling” behavior.  Id. at 67.  However, by the end of the sessions, he felt that
the individual did not pose a risk to his children.  Id.   When asked for an updated diagnosis at the hearing,
the counselor testified that he still had no concerns about the safety of the children, and that he did not
expect violence to recur in the household.  Id. at 73-74.  The counselor did not have much information to
offer at the hearing on the diagnosis of Pathological Gambling because he did not discuss gambling with the
individual until October 2003.  Id. at 64, 69.  The court order did not require therapy regarding the
gambling issues.  The counselor testified that in regards to the individual’s gambling, the individual explained
to him that he had reduced his gambling activity from several times a week with unpredictable amounts of
money to monthly gambling with a budgeted amount of money.  Id. at 69.

3.  The Individual

The individual testified that he continued to attend GA meetings.  Tr. at 83; Indiv. Ex. 2 and 3.  He also
explained that he and his wife completed a church-sponsored counseling program to resolve a problem with
one of his daughters.  Id. at 84; Indiv. Ex. 4.  In questioning by the DOE counsel, the individual admitted
that he had resumed gambling.  Id. at 94.  He explained that no one in DOE told him not to gamble, and
he felt that GA did not work for him.  Id. at 94, 116.  He instead used a method of “weaning” himself
gradually from gambling by going less frequently until his pattern now is “one row of machines, once a
month.”  Id. at 95.  He spends only a few hours at the casino now, compared to a typical stay of 10-12
hours in the past.  Id. at 96.  The individual also testified that he won some money recently but began to
realize that he was not enjoying gambling as much as before and that he would rather spend time with his
family.  Id.  He explained that he came to realize that he enjoyed the drive to the casino, and not the actual
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gambling.  Id. at 97.  At the time of the hearing, he had imposed a spending limit of approximately $400
per visit, unlike the early 1990s when he would frequently gamble away his entire paycheck.  Id. at 100-
102, 104.  He moved back into the family home around the end of November 2002.  Id. at 102.  He
discussed gambling and family issues with the DOE facility psychologist weekly upon his separation from
his wife, but did not continue with regular sessions.  Id. at 105-106.  In addition, the individual admitted
that he is a compulsive gambler, but contends that the healthy state of his current finances, along with the
reduction in his current gambling activity, is evidence of his rehabilitation and reformation from the diagnosis
of pathological gambling.  Id. at 115.  

4.  The Individual’s Wife

At the hearing, the individual’s wife read a statement into the record, and then answered questions. In her
statement, she explained that she and her husband had communication problems that they have resolved
successfully.  Tr. at 108.  She and her husband have discussed his gambling and it no longer appears to be
a problem.  Id.  They have agreed that he can gamble monthly with a set limit, and he has followed that
guideline, leading to improvement in their finances.  Id. at 110.  She testified that she and her children are
not afraid of the individual, and acknowledged that she was under a lot of stress when she filed for the
restraining order.  Id. at 109.  They have been reconciled for a year and do not plan to get divorced.  Id.

5.  The DOE Psychiatrist’s Update

The DOE psychiatrist was present during the entire hearing, and concluded at the end of the hearing that
the diagnosis of Impulse Control Disorder NOS, “a transient and situational type of depression,” was in
complete remission due to the significant improvement in the individual’s family life.  Tr. at 111-112.
However, he further concluded that the individual continued to suffer from Pathological Gambling (although
he reflected the decrease in the individual’s gambling activity with a revised diagnosis of “partial remission”).
Tr. at 112.  The DOE psychiatrist found the potential for exacerbation of the illness, and concluded that
the individual still had an illness that could cause a significant defect in his judgment or reliability.  Id.

In a Part 708 proceeding, the Hearing Officer gives great deference to the expert opinions of  mental health
professionals regarding rehabilitation or reformation.  See Personnel Security Hearing, Case No. VSO-
0476, 28 DOE ¶ 82,827 (2001).  In this case, the individual’s counselor submitted a treatment report
maintaining that the individual did not have a significant defect in his judgment or reliability.  Indiv. Ex. 5.
However, the counselor testified that he had treated the individual for family and marital issues, and did not
begin to explore the individual’s gambling problem until October 2003.  Id.  The DOE psychiatrist
persuasively testified that the individual had made major improvements in his behavior, but concluded that
his diagnosis of Pathological Gambling was still correct and only in partial remission.   Tr. at 111.  I agree
with the DOE psychiatrist, who had evaluated the individual in 1995, 2002, and during the 2003 hearing.
As discussed above, the individual continues to gamble.  He has not been able to sustain control over his
gambling problem for the period of time recommended by the DOE psychiatrist (one year abstinence) to



-7-

demonstrate rehabilitation or reformation.  Therefore, I find that the individual has not mitigated the
Criterion H security concerns.

II.  Conclusion

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8
(h) in suspending the individual’s access authorization.  The individual has failed to present adequate
mitigating factors that alleviate the legitimate security concerns of the DOE Operations Office.  In view of
this criterion and the record before me, I cannot find that restoring the individual’s access authorization
would not endanger the common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual’s access authorization should not be restored.    

Valerie Vance Adeyeye
Hearing Officer
Office of Hearings and Appeals

Date: January 20, 2004



1/ Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material.
10 C.F.R. § 710.5(a).  Such authorization will be referred to from time to time in this Decision as
access authorization or security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.
                                                                   February 13, 2004  
              

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 14, 2003

Case Number: TSO-0033

This Decision concerns the eligibility of XXXXXXXXXX (the Individual) to possess an access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."  1/ A DOE Operations Office suspended the Individual’s access authorization
pursuant to the provisions of Part 710. As discussed below, after carefully considering the record before
me in light of the relevant regulations, it is my decision that the Individual’s access authorization not be
restored.

I. Background

The Individual is employed by a contractor at a DOE facility. Potentially derogatory information concerning
the Individual, a June 2002 arrest for Driving Under the Influence of Alcohol (DUI), came to the attention
of the local security office. The local security office then conducted a Personnel Security Interview (PSI)
with the Individual concerning the arrest.  Later, the Individual’s updated case file was reviewed by  a DOE
consultant psychiatrist (DOE Psychiatrist) who had previously examined the Individual in person in June
2001. In a subsequent May 2003 letter, the DOE Psychiatrist opined that in light of the Individual’s latest
arrest and other  newly available information, the Individual  could properly be diagnosed as suffering from
alcohol   abuse   without   reformation,  a  condition   that  could   lead  to  a  defect   of   judgment  and
reliability.

Because the derogatory information concerning the Individual  had not been resolved, the local DOE Office
obtained authority to initiate this administrative review proceeding. The local DOE Office then issued a 
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2/ Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 

Notification Letter to the Individual, citing the DOE Psychiatrist’s diagnosis of alcohol abuse and the
Individual’s past history of alcohol related problems and arrests as derogatory information that created a
substantial doubt as to the Individual’s eligibility for an access authorization under 10 C.F.R. § 710.8(j)
(Criterion J).   2/ 

Upon receipt of the Notification Letter, the Individual filed a response to the Notification Letter and
requested a hearing.  The DOE transmitted the Individual's hearing request to the Office of Hearings and
Appeals (OHA) Director, and the OHA Director appointed me as the Hearing Officer in this case.
10 C.F.R. § 710.25(a), (b).

At the hearing, the Individual represented himself and offered his own testimony as well as the testimony
of his current treating psychiatrist and his current supervisor. The local DOE office presented one witness,
the DOE Psychiatrist. The local DOE Office entered 13 exhibits into the record (Exhibits 1 to 13); the
Individual tendered one exhibit (Ind. Exhibit 1).  On January 16, 2004, I closed the record in this case
when I received the hearing transcript. 

II. Standard of Review

Under Part 710, the DOE may suspend an individual’s access authorization where “information is received
that  raises a question concerning an individual’s continued access authorization eligibility.” 10 C.F.R.
§ 710.10(a).   After a question concerning an individual’s eligibility for an access authorization has been
raised, the burden shifts to the individual who must come forward with convincing factual evidence that “the
grant or restoration of access authorization to the individual would not endanger the common defense and
security and would be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have been guided by the
applicable factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness
of the participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

After consideration of all the relevant information in the record, I conclude for the reasons set forth in this
Opinion that the local DOE Office properly invoked Criterion J.  I also find that the security concerns raised
by the derogatory information have not been sufficiently mitigated.  Consequently, it is my decision that the
Individual’s access authorization should not be restored.
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3/ The Individual’s depressive illness has not been raised as a security concern by the local security
office.

III.  Findings of Fact and Analysis

The derogatory information concerning Criterion J centers on the Individual’s alcohol problem. In response,
the Individual concedes that he had an alcohol problem but maintains that he is now rehabilitated. It is
beyond dispute that a diagnosis of alcohol abuse raises security concerns. See, e.g., Personnel Security
Hearing, Case No. VSO-0243, 27 DOE ¶ 82,808 (2002). Moreover, the facts of the present case are
not  in dispute.  A  brief  synopsis  of  the  relevant  facts  and  my  analysis of these  facts are presented
below.

A. Factual Background

The Individual has been arrested and sentenced for alcohol-related offenses in 1982, 1983, 1985, and
2002. Ex. 7 at 24, 25; Ex. 12 at 4. The Individual stated that he began to consume alcohol regularly upon
the breakup of his first marriage. Ex. 7 at 19. After his arrest in 1985, the Individual stopped consuming
alcohol and participated in a treatment program consisting of group and individual counseling twice monthly
for approximately one year. Ex. 7 at 26-27. During this time the Individual attended 48 Alcoholics
Anonymous meetings the last of which was in 1986. Ex. 7 at 29. During the period from 1985 to 1994,
the Individual was essentially abstinent consuming only a total of 6 beers (one six-pack) during that time.
Ex. 12 at 15-17.  Afterwards, however, the Individual began again to consume alcoholic beverages. Ex.
12 at 17. The Individual’s alcohol consumption was brought to the attention of the local security office when
in 1998, the Individual’s then third wife sent a note to the Individual’s place of employment asking for an
accommodation based upon the Individual’s depression and his wife’s suspicion that the Individual may
have been suffering from alcohol dependency. Ex. 9 at 2.    3/  His then spouse wrote that the Individual
had been consuming 12-18 beers a day. Ex. 9 at 2. During this time, the Individual was admitted to an
inpatient treatment facility for the treatment of his depression, where he was advised that he might have a
problem with “binge drinking” and was advised not to consume alcoholic beverages. Ex. 10 at 2, 15. 

The Individual was subsequently sent to the DOE Psychiatrist for an interview and examination in 2001.
In his June 2001 report, the DOE Psychiatrist opined that  the Individual was not then an abuser of alcohol.
Ex. 11 at 1. However, the DOE Psychiatrist did note in his report that he believed that at the interview the
Individual minimized the extent of his alcohol problem. Ex. 11 at 1, 5. The DOE Psychiatrist reported that
the Individual had stopped consuming alcohol in February 2001. Ex. 11 at 3. With regard to the
Individual’s current pattern of abstinence, the DOE Psychiatrist noted the changes in the Individual’s life
that were contributing to this new period of abstinence. Specifically, the Individual had informed the DOE
Psychiatrist that his marriage was going well and that he and his spouse were attending church regularly.
Ex. 11 at 3. The Individual also informed the DOE Psychiatrist that he was committed to abstinence 
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because of concerns that continued alcohol consumption might injure his health. Ex. 11 at 3. Both the
Individual and his wife had made new friends through the church whose lifestyles did not include alcohol.
Ex. 11 at 3. While the DOE Psychiatrist was not able to verify the Individual’s newest claim of abstinence,
the fact that the Individual had not had any further alcohol related arrests indicated to the DOE Psychiatrist
that he had reformed his alcohol consumption and was no longer abusing alcohol. Ex. 11 at 5.

When the local security office received notice of the Individual’s latest arrest in 2002 for DUI, the DOE
Psychiatrist was asked to review the available information concerning the Individual to see whether  his June
2001 opinion was still valid. In a May 2003 report, the DOE Psychiatrist stated that given the newest
information available to him he must now conclude that the Individual was an abuser of alcohol without
reformation and that this condition could cause a defect in judgment and reliability. Ex. 13 at 1; Ex. 12 at
4. The DOE Psychiatrist stated that according to a recently conducted PSI, the Individual was now again
consuming alcohol because of stress and the lack of moral support arising from his recent divorce from his
wife. Ex. 13 at 1. The DOE Psychiatrist went on to note that several of the positive factors he noted earlier,
marriage, concern for his health, and new friends, were apparently no longer present in his life. Ex. 13 at
1.  Additionally, some of the information the Individual gave him in his prior interview had now been
contradicted, specifically, the Individual now admitted to having a family history of alcoholism. Ex. 13 at
1. While the DOE Psychiatrist conceded that “technically” an individual must have “recurrent” problems
with alcohol over a one year period to be diagnosed with alcohol abuse, the Individual, in addition to the
June 2002 DUI, had also during the same time engaged in risks to his health and employment status by
continuing to consume alcohol. Ex. 13 at 2. Consequently, he diagnosed the individual as suffering from
alcohol abuse. 
 
During the pendency of the proceeding, the Individual’s treating psychiatrist submitted a letter in June  2003
reporting on the Individual’s condition. Ind. Ex. 1. In the report he notes that the Individual was doing well
on his current drugs for depression. Ind. Ex. 1 at 1. He also noted that the Individual had a history of
alcohol abuse and a conviction for driving under the influence. Ind. Ex. at 1. However, the treating
psychiatrist believed that the Individual had “quickly recovered from this incident [the conviction] and he
has remained sober since.” Ind. Ex. 1 at 1. In his opinion, he believes that the Individual was now “currently
very stable” and not a risk to his workplace or his co-workers. Ind. Ex. 1 at 1. 

B. Hearing Testimony

At the hearing, the Individual conceded that he has an alcohol problem. Transcript of Hearing (Tr.) at 32,
33. The Individual asserted that he has not consumed alcohol since his DUI arrest in 2002 and has thus
been abstinent for approximately 18 months as of the date of the hearing.  Tr. at 29. The Individual also
completed a year of court-ordered substance abuse classes pursuant to his guilty plea to the 2002 DUI
charge. Tr. at 42. The classes consisted of a group discussion lead by a psychiatrist. Tr. at 45. He attended
these meetings once a week for a year. Tr. at 45. He also asserted that in the time period since his latest
DUI arrest, he has attended sessions with an Employee Assistance Program (EAP) counselor and has 
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undergone hypnotherapy to assist him with stress reduction and his abstinence from alcohol. Tr. at 29, 48.
In these sessions, the therapist would try to get him to envision a large can of beer and then progressively
reduce the size of the can until the Individual can envision stomping on the tiny can of beer. Tr. at 49. Thus,
the Individual realizes that he has control over the beer. Tr. at 49. The therapy also involved the Individual
envisioning other scenes in order to produce relaxation. Tr. at 49-50. The Individual was also treated with
a drug, Naltrexone, for a short period of time to help reduce his cravings for alcohol. Tr. at 53-54. He does
not now have any cravings for alcohol. Tr. at 54. 

The Individual also testified as to the effect of his son’s recent death on him. The Individual’s son was riding
with the son’s wife who was under the influence of alcohol when they were involved in an accident tragically
killing the Individual’s son. Tr. at 30. After feeling the pain that this alcohol-related incident caused he
knows that he never wants to be in a similar situation and is even more determined to remain abstinent. Tr.
at 31. While he realizes that in the past he has made and broken commitments to stop consuming alcohol,
the loss of his son has really impressed upon him the need to remain abstinent. Further, unlike many times
in his past, after the trauma and stress of this event he did not revert back to consuming alcohol. Tr. at 30.

The Individual also testified that in the past he had resumed consuming alcohol when he was depressed.
Tr. at 34.  However, he is currently on antidepressant medication and is doing well. Tr. at 34. He is also
now in a relationship with a woman for the past year and they live together. Tr. at 50-51. She rarely
consumes alcoholic beverages and they do not keep alcoholic beverages in their house. Tr. at 51. 

The Individual’s front line manager testified that he had never observed the Individual consume alcohol
while on duty nor smelled alcohol in his presence. Tr. at 8. The supervisor does not, however, socialize with
the Individual outside of the work environment. Tr. at 9-10.

The Individual’s current treating psychiatrist also testified.  He had last seen the Individual approximately
4 months before the date of the hearing. Tr. at 13. He diagnosed the Individual as suffering from depressive
disorder and stated that the Individual was currently doing very well on his current regimen of
antidepressant medications. Tr. at 13.  The treating psychiatrist admitted that he was unaware of the
Individual’s 2002 arrest for DUI and that his focus in treating the Individual was to treat his depression, not
his alcohol problem. Tr. at 18, 21-22. He noted that the Individual has a past history of alcohol abuse and
that  “as far as I know, it also is in remission.” Tr. at 13. He concurs with the DOE Psychiatrist’s diagnosis
that the  Individual does suffer from alcohol abuse. Tr. at 18. He believes that the Individual’s bouts of
excess alcohol consumption were related to occasions when his depression worsened, and that the
prognosis concerning the Individual’s depression was “rather favorable.” Tr. at 22. 

With regard to treatment, the treating psychiatrist stated that a treatment program for alcohol abuse would
be useful for someone in the Individual’s situation. Tr. at 23-24. While he would leave the details of such
a treatment program to a specialist, he believes that an adequate treatment program might consist of an
intensive outpatient program with group therapy several days a week or an inpatient program of 10 to 14
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days followed by an intensive outpatient program. Tr. at 24. The Individual’s history of a 10 year
abstinence would be an indicator of a more favorable prognosis. Tr. at 25. The treating psychiatrist
concluded that if the Individual was working on some type of alcohol treatment program along with urine
alcohol testing, and if his treatment for depression was optimized, the Individual could obtain another
lengthy period of sobriety.  Tr. at 26.

After listening to the Individual and the Individual’s treating psychiatrist’s testimony, the DOE Psychiatrist
offered his opinion concerning the Individual’s condition. The DOE Psychiatrist believes that the Individual
is currently suffering from alcohol abuse for the reasons stated in his May 2003 report and that he is not
rehabilitated. Tr. at 60, 64-66, 70; see Ex. 13 (May 2003 Report). When asked if the testimony of the
Individual or his treating psychiatrist affected his opinion concerning the diagnosis of alcohol abuse, the
DOE Psychiatrist noted that none of the testimony had touched upon the Individual’s lack of candor noted
in the May 2003 report. Tr. at 66. He went on to comment “[s]o, you know, I cannot accept his [the
Individual’s] testimony at one time at face value. I’m not saying that it’s inaccurate today, but this is the
background that I have to be concerned with.” Tr. at 67. He also noted that the Individual had not informed
his treating psychiatrist of the most recent 2002 DUI. Tr. at 68. This was significant  in light of fact that the
Individual had been warned against consuming alcohol. Tr. at 68.  This also indicated that the Individual
had been less than candid to his treating psychiatrist. Tr. at 68; see Tr. at 16. He did not believe that such
conduct could be attributed to the Individual’s problem with depression. Tr. at 68.

The DOE Psychiatrist also found the length of the Individual’s abstinence insufficient  for him to conclude
that the Individual was reformed or rehabilitated from his alcohol abuse. Tr. 68, 70-71. Referring to the
treating psychiatrist’s assertion that a one year period of abstinence was a favorable prognostic indicator,
he noted that there is little available data that gives guidance as to how long a person must be abstinent
before he is “over the hump” of an alcohol problem. Tr. at 68. After a search of the available literature he
could only find two studies that attempted to determine relationship between the length of abstinence from
alcohol and the risk of  relapse. Tr. at 69. Both studies indicated that an abstinence of 5 years is required
before the risk of relapse goes below 50 percent. Tr. at 69, 77.   The DOE Psychiatrist also discounted
the effect of the Individual’s recent loss of his son and believed that would not be a long term positive factor
concerning the Individual’s  ability to remain abstinent. Tr. at 70, 83. While not specifically outlining a
suggested treatment program for the Individual, the DOE Psychiatrist suggested treatment with Alcoholics
Anonymous. Tr. at 81. However, the Individual’s lack of candor would be a negative factor with regard
to any future treatment for alcohol abuse. Tr. at 81. The DOE Psychiatrist also testified that, with regard
to hypnotherapy, it was not a currently recognized therapy for alcohol abuse and that he had not seen any
evidence concerning its efficacy.  Tr. at 69. In sum, the DOE Psychiatrist found that, as of the date of the
hearing, the Individual suffers from alcohol abuse and is not rehabilitated. Tr. at 70-71. 
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4/ This is the maximum number of visits authorised by the EAP. Tr. at 48.

C. Analysis

The sole issue that must be resolved in order to determine whether the  Individual should have his clearance
restored is whether the Individual has demonstrated that he is sufficiently rehabilitated from alcohol abuse.
I must answer this in the negative. There is essentially no dispute that the Individual suffers from alcohol
abuse. In the present case both the DOE Psychiatrist and the treating psychiatrist suggested more formal
treatment programs than the one that the Individual has undergone since his last DUI. The DOE Psychiatrist
believes that one must be abstinent from consuming alcohol for a period of 5 years before one can be
considered rehabilitated. The  Individual has been abstinent for only approximately 18 months, a period
short of the five years recommended by the DOE Psychiatrist. While the treating psychiatrist stated that
an individual having a year of abstinence had a favorable prognosis, he declined to offer a specific opinion
as to whether the Individual was rehabilitated. Tr. at  20-21. Significantly, the Individual has undergone only
a limited amount of treatment specifically for his alcohol problem since his last DUI. His treating psychiatrist
has essentially treated only the Individual’s depressive illness. Moreover, the Individual has only seen the
EAP counselor on five occasions.   4/   The Individual’s court-ordered substance abuse classes do not
appear to have been specifically focused to the treat the Individual’s alcohol problem. See Tr. at 47.
Additionally, the Individual’s alcohol problem has been longstanding despite his prior10-year period of
abstinence. Given the facts of this case, I cannot conclude that the Individual is sufficiently rehabilitated from
his alcohol problem at this time. 

The Individual argues that in previous cases a significant number of other DOE Psychiatrists have
determined that individuals who have demonstrated abstinence for a period of 12 months should be
considered as being rehabilitated from alcohol problems. Thus, given his current 18 months of sobriety he
should be deemed to have been rehabilitated. See, e.g., Personnel Security Hearing, Case No. VSO-
0276, 27 DOE ¶ 82,819 at 85,907 (1997) (and cases cited therein). However, OHA has never endorsed
a “hard and fast” 12-month rule to determine rehabilitation from substance abuse problems such as alcohol
abuse. Personnel Security Hearing, Case No. VSO-0276, 27 DOE ¶ 82,819 at 85,907 (1997).  Nor
has OHA determined that there is a unitary medical consensus as to the length of abstinence required to
demonstrate rehabilitation from substance abuse problems.  See Personnel Security Review, Case No.
VSA-0102, 26 DOE ¶ 83,008 at 86,557 n.4 (1997). Each security clearance case involving medical and
psychiatric issues encompasses a  determination based on the evidence and expert opinions presented in
the case. Medical professionals have recognized varying periods of abstinence in making recommendations
as to whether individuals have been rehabilitated. See, e.g, Personnel Security Hearing, Case No. VSO-
0276, 27 DOE ¶ 82,819 (1999) (licensed clinical social worker opines that an individual is rehabilitated
with 8 months of abstinence);  Personnel Security Hearing Case No. TSO-0009, 28 DOE ¶ 82,941
(2003) (DOE psychologist recommendation for an individual suffering from alcohol dependence of 3 years
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of sobriety or 2 years of sobriety with treatment); Personnel Security Hearing, Case No. VSO-0243, 27
DOE ¶ 82,808 (2002) (DOE psychiatrist opining that treatment for two years was a “rule of thumb” for
rehabilitation of alcohol problems).  Consequently, I do not believe that the Individual’s current period of
abstinence by itself requires me to find that he is rehabilitated. 

In sum I do not believe that the Individual has provided enough evidence whereby I can conclude that he
is sufficiently rehabilitated from his alcohol abuse problem. While I cannot recommend that the Individual’s
clearance be restored, I do believe that the Individual has made a promising start and is committed to
avoiding consuming alcohol in the future. 

IV. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raises a doubt regarding the
Individual’s eligibility for a security clearance. I also find insufficient evidence in the record to resolve this
doubt. Therefore, I cannot conclude that restoring the Individual’s access authorization would not endanger
the common defense  and security and would  be clearly  consistent with the national interest. 10 C.F.R.
§ 710.27(a). Consequently, it is my decision that the Individual’s access authorization should not be
restored.  

Richard A. Cronin, Jr.
Hearing Officer
Office of Hearings and Appeals

Date: February 13, 2004
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1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such

material has been deleted from this copy and replaced with
XXXXXXX’s.

December 29, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 14, 2003

Case Number: TSO-0034

This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) for continued access
authorization  1/ under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  The individual’s access
authorization was suspended by one of the Department of Energy’s (DOE) Operations Offices. Based on the
record before me, I have determined that the individual’s access authorization should not be restored.

I.  Background                          

The individual is employed at a DOE facility where her work requires her to have an access authorization.  The
local DOE security office issued a Notification Letter to the individual on February 18, 2003.  The Notification
Letter alleges under 10 C.F.R. § 710.8(f) that the individual has “deliberately misrepresented, falsified, or
omitted significant information from a Personnel Security Questionnaire or a Questionnaire for Sensitive
National Security Positions.” It also alleges that the individual “has engaged in unusual conduct or is subject
to circumstances which tend to show that he is not honest, reliable, or trustworthy, or which furnishes reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interest of the national security.”  10 C.F.R. § 710.8(l).

The security concerns in the Notification Letter are based on the following factual allegations. In personnel
security interviews (PSI), Questionnaires for National Security Positions and Interrogatories, the individual
falsified significant information about her use of illegal drugs.  Because of these security concerns, the case was
referred for administrative review.  The individual filed a request for a hearing on the concerns raised in the
Notification Letter.  DOE transmitted the individual’s hearing request to the Office of Hearings and Appeals
(OHA), and the OHA Director appointed me as the Hearing Officer in this case.  
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At the hearing that I convened, the DOE Counsel elected not to call any witnesses.  The individual called two
witnesses, her supervisor and her companion.  Both the individual and the DOE submitted a number of written
exhibits prior to the hearing. 

II.  Standard of Review

The hearing officer’s role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  Part 710 generally
provides that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  Any doubt as to the individual’s access authorization eligibility shall be
resolved in favor of national security.”  10 C.F.R. § 710.7(a).  I have considered the following factors in
rendering this decision: the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct; the individual’s age and maturity at the time of the conduct; the voluntariness of the individual’s
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral changes;
the motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).
The discussion below reflects my application of these factors to the testimony and exhibits presented by both
sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially derogatory
information or facts about an individual, a question is created as to the individual’s eligibility for an access
authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by convincing the DOE
that restoring her access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.”  10 C.F.R.  § 710.27(d).  In the present case, the individual has
not convinced me that restoring her security clearance would not endanger the common defense and would
clearly be in the national interest.  

III.  Findings of Fact

The relevant facts in this case are uncontested. DOE states that on the following occasions the individual gave
false or misleading information on personnel security questionnaires:

(1) First, DOE asserts that on May 31, 2001, on a Questionnaire for National Security Positions (QNSP),
Question 24a, the individual answered “Yes” to the question “Since the age of 16 or in the last 7 years, . . .
, have you illegally used any controlled substance, for example, marijuana, cocaine, crack cocaine, hashish,
narcotics . . . ?”  Following that question, Question 24c, the individual was asked whether “in the last 7 years,
have you been involved in the illegal purchase, manufacture, trafficking, production, transfer . . or sale of any
narcotic, depressant, stimulant . . .  for your own intended profit or that of another?” The individual checked
“No” to this question.  In the final portion of Question 24, the individual was asked “If you answered “Yes”
to a or b above, provide 
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the date(s), identify the controlled substance(s) and/or prescription drugs used, and the number of times each
was used.”  The individual’s response indicated that she used marijuana a “couple” of times during April 2000.

(2) Next, the DOE contends that on a QNSP dated January 10, 2002, regarding the individual’s use of illegal
drugs and drug activity, the individual was asked the same questions as stated above.  However, on Question
24c (“In the last 7 years, have you been involved in the illegal purchase, manufacture, trafficking, production,
transfer . . . or sale of any narcotic, depressant, stimulant . . . for your own intended profit or that of another?”)
the individual answered “Yes” this time.  In the final portion of Question 24, the individual indicated that she
used marijuana only “on weekends” from March 2000 until June 2000.  

(3) The DOE asserts that when interviewed by a DOE Personnel Security Representative on September 10,
2002, the individual discussed her use of marijuana, and explained the basis for her answers to Question 24.
During this interview, the individual revealed that she smoked marijuana regularly from 1996 until June 2000.
When asked how frequently she smoked, the individual revealed that during 1997 and “part of 98" she smoked
two joints “probably four to five times a week.”  She further revealed that from approximately 1998 until 2000,
she smoked “two to three times a week.”  The individual stated that she “would usually buy” marijuana “at
times” “once a week to once every other week.”  During this interview, the individual explained that she did
not answer the questions honestly because she feared that divulging the extent of her marijuana use could have
impeded her from obtaining a security clearance.  She further stated that she “knew that in my own self and
my own conscience that I had falsified those documents and I do know, I do realize what kind of offense that
is.”  See DOE Exhibit 9 at 12.

(4) The DOE contends that on September 12, 2001, the individual was interviewed and received a set of
interrogatories, several of which asked whether the individual had used and/or purchased illegal drugs.  When
asked  whether the individual had ever tried, experimented with, or used (even one time) one of the following
illegal drugs, the individual checked only “Marijuana” even though twelve illegal drugs were listed, including
Marijuana, Cocaine, and “other.”  When asked to provide the date of the first and last use of each illegal drug,
the individual wrote “estimated dates Jan 00 to May 00.”  Finally, one of the interrogatories asked whether
the individual had “bought, sold, trafficked, or been otherwise involved in the distribution of illegal drugs” and
the individual answered “NO.”  

(5) The DOE asserts that during the interview on September 12, 2001, the individual discussed her use and
purchase of marijuana, divulged her cocaine and Valium use, and explained what motivated her answers to
the interrogatories.  Specifically, the individual recalled that she smoked marijuana regularly from 1996 through
June 2000, that she smoked two joints “probably four to five times a week,” and that from approximately
1998 to 2000, she smoked marijuana “two to three times a week.”  Regarding her use of cocaine and Valium,
the individual revealed that she “snorted cocaine” probably in 1998 and that during 1997 or 1998, she used
Valium “maybe once a week, every other week.”  During this interview the individual acknowledged falsifying
her answers to the interrogatories.  
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See February 18, 2003 Notification Letter.

The DOE asserts that the individual’s answers to the above questions were dishonest and misleading. The
individual’s earlier responses indicate that the individual had never purchased marijuana and had smoked
marijuana only sparingly during her life and for a very brief period of time.  However, the individual later
acknowledged that she had in fact purchased marijuana at times once a week to once every other week and
had smoked marijuana quite often.

IV.  Analysis

A.  Security Concerns Cited Under 10 C.F.R. § 710.8(f)

False statements or misrepresentations by an individual in the course of an official inquiry regarding a
determination of eligibility for DOE access authorization raise serious issues of honesty, reliability, and
trustworthiness.  The DOE security program is based on trust, and when an access authorization holder
breaches that trust, it is difficult to determine to what extent the individual can be trusted again in the future.
See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995)(affirmed
by OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999),
aff’d, Personnel Security Review, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000).  This security
concern applies, however, only to misstatements that are “deliberate” and involve “significant” information.
10 C.F.R. § 710.8(f) (Criterion F).  Based on the record before me, I find that the individual deliberately
misrepresented significant information during her PSI.  Consequently, DOE properly invoked Criterion F when
it suspended the individual’s access authorization.

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-0244), 27
DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998).  Cases involving verified falsifications or misrepresentations are nonetheless difficult
to resolve because there are neither experts to opine about what constitutes rehabilitation from lying nor
security programs to achieve rehabilitation.  Therefore, Hearing Officers must look at the statements of an
individual, the facts surrounding the misrepresentation or false statement and the individual’s subsequent history
in order to assess whether the individual has rehabilitated herself from the falsehood and whether restoring the
security clearance would pose a threat to national security.  See Personnel Security Hearing (Case No.
VSO-0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review (Case No. VSA-0327), 28 DOE
¶ 83,005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case No. VSO-0418), 28 DOE
¶ 82,795 (2001).  In the end, as a Hearing Officer, I must exercise my common sense judgment whether the
individual’s access authorization should be restored after considering the applicable factors prescribed in 10
C.F.R. § 710.7(c).  
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B.  Mitigation of Criterion F Concerns

The key issue in this case is whether the individual has brought forward sufficient evidence to demonstrate that
she can now be trusted to be consistently honest and truthful with the DOE.  In considering this question, I
found that the nature of the individual’s misrepresentations was serious.  The individual’s lack of candor
concerning an area of her life that could increase her vulnerability to coercion or blackmail raises important
security concerns.  The DOE must rely on individuals who are granted access authorization to be honest and
truthful; this important principle underlies the criterion set forth in 10 C.F.R. § 710.8(f).  This principle has been
consistently recognized by DOE Hearing Officers.  See, e.g., Personnel Security Hearing (Case No. VSO-
0281), 27 DOE ¶ 82,821 at 85,915 (1999).    

As stated earlier, the individual acknowledges that she was untruthful during her security interviews with the
DOE; however she asserts that she now realizes the gravity of her dishonesty.  She states that she is now
“more responsible, more goal-oriented than I was.  My main goal is to take care of my child and to be able
to provide for him.”  Transcript (Tr.) of Personnel Security Hearing at 12.  During the hearing, the individual
asserted that she was in a controlling relationship which led to her lifestyle of drug usage.  Id. at 15.  She stated
that since getting out of that relationship (where she allegedly suffered a great deal of mental abuse) in early
2000, she has regained her self-respect and has more control over her own life.  Id. at 17.  The individual
further stated that she now has a better understanding of the “legal documents” she completed for DOE.  When
asked during the hearing why she did not answer the security questions honestly, the individual stated that she
“wanted to put that part of her life behind her.  I realize that does not excuse it.” Id. at 24.  Finally, the
individual stated that she has learned from this experience and now understands the importance of being
truthful.  Id. at 30.  She stated that if given a security questionnaire in the future she is certain that she will be
completely truthful.  Id.  

After considering all the evidence before me, I believe that the individual has failed to mitigate the concerns
raised by the misrepresentations made during her security interviews and on the security questionnaires.  The
individual was given several opportunities to fully acknowledge her illegal drug use and chose not to be honest.
She now asserts that she no longer associates with or is involved in a lifestyle of drugs. Tr. at 9.  Specifically
she asserts that she went through a difficult period growing up and moving into adulthood.   Because she
wanted to leave a very difficult time in her life behind her, the individual was not completely honest with the
DOE and did not want to lose her access authorization.  Further, the individual acknowledges that she fully
understood all of the security questions asked of her and was fully aware that her answers were not honest.
Id. at 26. 

Although the individual appeared to be very remorseful for her falsifications, I find her explanation for her
untruthfulness to be unpersuasive.  First, the individual’s willingness to conceal information from the DOE in
order to avoid adverse consequences is an action that is simply unacceptable among access authorization
holders.  See Personnel Security Hearing, 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995).  Second,
the fact that the individual was warned about the importance of providing truthful answers, but chose not to
be truthful shows a deliberate disregard for applicable DOE rules and regulations.  Other factors of concern
to me are the following: (1) the individual’s falsifications 
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are fairly recent; (2) the individual falsified information not on one occasion, but on several occasions, and thus
her falsifications are not an isolated incident; and (3) at the time of her falsifications beginning in 2001, the
individual was in her mid-20s, an adult.  In sum, the individual’s misrepresentations raise serious and
unresolved security concerns.  Accordingly, I find that the individual has failed to mitigate the security concerns
raised by Criterion F.

C.  Security Concerns Cited Under 10 CF.R. § 710.8(l); Unusual Conduct

Criterion L relates to information indicating that an individual has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason to
believe that he may be subject to pressure, coercion, exploitation or duress which may cause him to act
contrary to the best interests of national security.  10 C.F.R. § 710.8(l).  
In the present case, the DOE reiterates the fact that the individual gave untruthful answers to several sets of
security interrogatories and in general misrepresented her use of illegal drugs.  As discussed above, the DOE
must be able to rely on persons who are granted access authorization to be honest and reliable.  We have
stated on numerous occasions that conduct involving questionable judgment, unreliability, untrustworthiness,
lack of candor, dishonesty, or failure to obey laws and follow rules and regulations raises a concern that the
individual may not safeguard classified information.   Based on the foregoing, I cannot find that the individual
has mitigated the Criterion L concerns at this time.

III.  Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8(f) and (l) in suspending
the individual’s access authorization.   The individual has not presented adequate mitigating factors that would
alleviate the legitimate security concerns of the DOE Operations Office.  In view of these criteria and the
record before me, I find that the individual has not demonstrated that restoring her access authorization would
not endanger the common defense and would be consistent with the national interest.  Accordingly, I find that
the individual’s access authorization should not be restored.  The individual may seek review of this Decision
by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date:   December 29, 2003       



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

2/ On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending
procedures for making final determinations of eligibility for access authorization.  66 Fed. Reg.
47061 (September 11, 2001).  The revised regulations were effective immediately upon publication
and govern the present Decision.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

September 8, 2003
DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: April 18, 2003

Case Number: TSO-0036

This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material."  A Department of Energy Operations1/

Office (DOE) suspended the individual's access authorization under the provisions of
Part 710.   As set forth in this Decision, I have determined on the basis of the evidence2/

and testimony presented that the individual’s security clearance should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger 
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the common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

In this instance, the individual was granted a security clearance by DOE as a condition
of his employment with a DOE contractor.  However, the local security office (DOE
Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was suspended pending the resolution of certain
derogatory information that created substantial doubt regarding his continued
eligibility.  This derogatory information is described in a Notification Letter issued to
the individual on February 19, 2003, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8,
subsection j.   More specifically, the Notification Letter alleges that the individual has
"[b]een, or  is, a user of alcohol habitually to excess or has been diagnosed by a
psychiatrist or a licensed clinical psychologist as alcohol dependent or suffering from
alcohol abuse,” 10 C.F.R. § 710.8(j) (Criterion J).  The bases for this finding, as stated
in the Notification Letter, are summarized below.

On June 28, 2002, the individual was arrested and charged with Assault following an
altercation at his home with his wife.  During a subsequent Personnel Security
Interview conducted on August 7, 2002, the individual stated that he had been drinking
on the evening of his arrest, and that he had an “alcohol problem” in the past.  On
October 21, 2002, the individual was referred to a DOE consultant psychiatrist (DOE
Psychiatrist) who evaluated the individual and diagnosed him with Alcohol Abuse by
History.  In his report, the DOE Psychiatrist stated that the individual had apparently
not reached a suitable level of reformation and rehabilitation, in view of the  domestic
incident with his wife.

In a letter received by the DOE Office of Hearings and Appeals on April 18, 2003, the
individual exercised his right under Part 710 to request a hearing in this matter.  10
C.F.R. § 710.21(b).  On April 21, 2003, I was appointed as Hearing Officer in this case.
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R. §
710.24, a hearing date was established.  At the hearing, the DOE Counsel called the
DOE Psychiatrist.  Apart from testifying on his own behalf, the individual called his
wife, his counselor, his supervisor and three co-workers who are also friends of the
individual.  The transcript taken at the hearing will be hereinafter cited as "Tr.".
Various documents that were submitted by the DOE Counsel and the individual during
this proceeding constitute exhibits to the hearing transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.
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The individual began working with a DOE contractor in October 1995, and was granted
a DOE security clearance as a condition of his employment.  During 2002, the individual
submitted an updated Questionnaire for Sensitive Positions containing information that
raised several concerns for DOE Security.  A Personnel Security Interview (PSI) was
therefore conducted with the individual on August 7, 2002, to address these matters.
Each of the matters raised during the PSI was resolved, with the exception of the
individual’s arrest on June 28, 2002, for assaulting his wife and associated security
concerns regarding the individual’s use of alcohol.  The individual’s history of alcohol
use and the circumstances of the domestic assault incident are described below.

The individual is a Vietnam veteran and was honorably discharged from military
service in 1969.  During the 1970's, the individual drank regularly, during the week and
on weekends, sometimes to the point of intoxication.  The record is unclear as to the
extent to which the individual’s alcohol consumption was excessive during this time
period.  However, the individual became concerned with his drinking in 1977, when his
physician informed the individual that his alcohol consumption may be contributing to
a rectal bleeding problem.  In addition, the individual’s son was diagnosed as autistic
and the individual began having marital problems with his first wife.  As a result of
these factors, the individual made the decision in 1979 to quit drinking.  The individual
began attending Alcoholics Anonymous (AA) on his own volition.

The individual remained abstinent from alcohol for nineteen years, from 1979 to 1998.
During this time, the individual continued to attend AA meetings, serving as an AA
sponsor.  The individual also found the AA setting convenient for meeting people and
socializing, and indeed met his present wife at an AA meeting in 1996.  The individual
states that in 1998, his wife persuaded him that he was not an alcoholic and could drink
socially.  From 1998 to June 2002, the individual consumed alcohol socially and at home
in moderation, drinking brandy and sometimes beer.  According to the individual, a fifth
of brandy would usually last him two to three weeks.  There is no indication that the
individual indulged in excessive drinking during this time period.

On the day of his arrest, June 28, 2002, the individual states that he had one drink, a
shot and a half of brandy with soda, around five o’clock in the evening.  The individual
later went out to the family camper in the back of his home, along with his grandchild
and a two-month-old puppy he had recently acquired, and decided to take a nap.  At
around 11:00 p.m., his wife came home in an inebriated state, having consumed ten
beers (in her own estimation) during the day with her girlfriend.  According to the
individual, the wife became angered by the fact the individual had left lights on in the
house.  The wife came out to the camper, abruptly awakened the individual and
demanded that he give her the puppy.  The individual recounts that he refused, fearing
for the dog’s safety, and his wife then became forceful.  As he was lying down, the
individual pushed his wife away with his foot causing her to fall and hurt 
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her ear.  This enraged his wife and she physically assaulted the individual.  Unable to
subdue his wife, the individual called the police.  Since both parties showed signs of
injury, the police arrested the individual and his wife on a charge of Assault.

On the basis of this information received during the PSI, the decision was made by DOE
Security to refer the individual to the DOE Psychiatrist who evaluated the individual
on October 21, 2002.  In his report, the DOE Psychiatrist diagnosed the individual with
Alcohol Abuse by History.  The DOE Psychiatrist notes in his report that during his
interview, the individual stated that he consumed alcohol one to four times per week.
Thus, the DOE Psychiatrist concludes in his report: “[The individual has] a history of
reported alcohol problems in the past and at this point is currently drinking.  Given the
severity of his alcohol problems with obvious recent marital difficulties involving
alcohol, it appears that [the individual] in fact has not reached a suitable level of
rehabilitation and/or reformation.”

Upon receiving notice in December 2002 that his security clearance was suspended, the
individual ceased all consumption of alcohol and has not had a drink since that time.
The individual attended a few AA sessions but elected not to continue since he has had
no difficulty in maintaining his sobriety.  The individual joined a church and
recommitted himself to his marriage.  The individual attends counseling sessions at a
Christian Counseling Center every two to three months.  Although the individual has
discussed the Assault arrest with his counselor, their sessions do not provide alcohol
treatment but focus on the individual’s marriage and family relationships.  

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."  10
C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security clearance).
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I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10
C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the age and maturity of the individual at the time of the conduct;
the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; the likelihood of continuance or
recurrence; and other relevant and material factors.  After due deliberation, it is my
determination that the individual’s access authorization should be restored since I
conclude that such restoration would not endanger the common defense and security
and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  The
specific findings that I make in support of this determination are discussed below.

A.   Criterion J; Alcohol Use

The DOE Psychiatrist diagnosed the individual with Alcohol Abuse by History.  In other
DOE security clearance proceedings, Hearing Officers have consistently found that a
diagnosis related to excessive alcohol use raises important security concerns. See, e.g.,
Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82, 803 (1996) (affirmed by
OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995)
(affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, aff’d,
Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995).  In these
proceedings, it was recognized that an individual’s excessive use of alcohol might impair
his judgment and reliability, and his ability to control impulses.  These factors amplify
the risk that the individual will fail to safeguard classified matter or special nuclear
material.  On the basis of the DOE Psychiatrist’s diagnosis, I find that DOE Security
properly invoked Criterion J in suspending the individual’s security clearance.
Accordingly, I will turn to whether the individual has presented sufficient evidence to
mitigate the security concerns of DOE.  For the following reasons, I have determined
that the individual’s security clearance should be restored.

B.  Mitigating Evidence

I must initially observe that there are salient weaknesses in the DOE Psychiatrist’s
diagnosis, Alcohol Abuse by History.  The DOE Psychiatrist testified that this diagnosis
was based upon “significant problems reported in the history that would 
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3/ The DOE Psychiatrist also diagnosed the individual with Major Depression, Recurrent by History,
Exh. 8 at 3.  The record indicates that the individual has had two bouts of major depression for
which he received medication and psychiatric treatment.  Tr. at 52; Exh. 7 (PSI) at 6-7.  I find that
this mental condition is not relevant to the matters raised in the Notification Letter.

4/ The DOE Psychiatrist confirmed that he has no information that the individual’s marriage difficulties
were caused by his consumption of alcohol.  Tr. at 45-46.

5/ Interestingly, the DOE Psychiatrist himself noted that “alcohol abuse refers to use of alcohol to the
extent that it causes problems in marital relationships, work, outside relationships or legal
problems.”  Tr. at 42.  However, the DOE Psychiatrist cites no such incidents in his report.

6/ The DOE Psychiatrist’s report contains a misleading statement that in “1982 the patient was treated
as an outpatient of alcohol detoxification.”  Exh. 8 at 2.  The individual clarified during his
testimony, however, that he underwent an outpatient alcohol education program in 1982, which
he took voluntarily for his own edification although he had been sober since 1979.  Tr. at 53.

meet the diagnosis of alcohol abuse.”  Tr. at 28.   However, that diagnosis is based upon3/

assumed incidents which occurred long ago, and the record contains very little
concerning problems experienced by the individual that may have led to his decision to
stop drinking in 1979.  The individual recounted that he made this decision based upon
information he received from his physician that alcohol consumption might be
contributing to his rectal bleeding problem.  Tr. at 50; Exh 7 (PSI) at 21.  The individual
also stated that he was experiencing marital difficulties at the time,  and he made the4/

decision to stop drinking on his own volition for sake of his autistic son.  Exh. 7 at 4, 25.
According to the report of the DOE Psychiatrist, the individual “describes himself in the
past as being an alcoholic.”  Exh. 8 at 1.  Notwithstanding, the record is absent of any
alcohol-related incidents that typically underlie a diagnosis of Alcohol Abuse.  See, e.g.,
Personnel Security Hearing, Case No. VSO-0487, 28 DOE ¶ 82,840 at 85,927 n. 5(2002)
(citing criteria specified in the Diagnostic and Statistical Manual of Mental Disorders,
Fourth Edition (DSM-IV) for Substance Abuse, Alcohol).  The individual was abstinent5/

from 1979 to 1998,  and thus any such problems or incidents would have occurred more6/

than twenty years ago.

I further find that while the individual resumed drinking in 1998, there have been no
reported incidents of excessive drinking on his part.  Instead, the testimony of the
individual’s wife, counselor, friends and co-workers, as well as letters of support from his
stepchildren and personal physician, uniformly support the individual’s assertion that
he has consumed alcohol only in moderation since he resumed drinking in 1998.  Tr. at
13-14, 65, 71, 97-98; Exh. 4.  Moreover, the record supports the individual’s 
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7/ The individual’s wife also corroborated statements made by the individual during the PSI that it was
she who persuaded the individual in 1998 that he could begin to drink socially, but that the
individual had not indulged in excessive drinking since that time: “When we first met, he did not
drink at all.  Probably through my encouragement, I got him to have a drink or two, and that’s the
most I’ve ever seen [the individual] drink . . . . [T]he most I’d ever seen him drink was probably
two drinks at a time in any one particular occasion.” Tr. at 10-11; see Exh. 7 (PSI) at 25, 28-30.

assertion that the June 28, 2002 incident of domestic assault was not the result of
excessive drinking by the individual, but by his wife.  The individual has been
consistent in his account that on that day, he had only one drink at about 5:00 p.m. and
the incident was initiated by his wife, who came home inebriated at about 11:00 p.m.
Exh. 7 (PSI) at 14-15; Exh. 4 at 1.  At the hearing, the individual’s wife was forthright
and convincing in corroborating the individual’s account, testifying that: “I actually was
the one that was intoxicated.  I had been out with one of my girlfriends, and I consumed
too much alcohol, and I felt I provoked that incident. . . . I was intoxicated, but I couldn’t
tell that he had had anything to drink.”  Tr. at 10-11.   The Police Report also supports7/

the individual’s assertion that he had not been drinking excessively on that evening.
The Police Report states that “[the individual’s wife] had a strong smell of alcohol on her
breath” but makes no such observation with regard to the individual.  Exh. 4.  Finally,
I find it telling that the individual himself called the police.  Exh. 7 (PSI) at 16.

In his report, the DOE Psychiatrist states in describing the June 2002 incident that
“[a]pparently he and his wife, while both were intoxicated, argued and hit each other.”
Exh. 8 at 1.  Upon questioning at the hearing, however, the DOE Psychiatrist conceded
regarding the individual that “I believe that alcohol was involved.  I don’t recall whether
to the point of intoxication or not.”  Tr. at 26.  The DOE Psychiatrist clarified on further
questioning that in rendering his diagnosis, he did not find it significant that the
individual was not intoxicated on the evening of his arrest but that the individual was
drinking at all.  Tr. at 40-41.  In the view of the DOE Psychiatrist, “[S]omeone who
continues to use alcohol after having either admitted to or have been diagnosed with an
alcohol problem is a recurrent user.  There’s no getting around that.  If a person starts
drinking again after they’ve had a problem in the past or a period of sobriety, then
they’ve relapsed . . . that’s where he was at the time of his evaluation.  . . . [T]he going
attitude at this point is someone with an alcohol problem, an alcoholic, is an alcoholic.
You’re either using or not using, abstinent or recurrent drinking.”  Tr. at 41-42.

Thus, the diagnosis of the DOE Psychiatrist is not based upon the occurrence of any
alcohol-related incidents, but merely upon the individual’s admission that he had an
alcohol problem over twenty years ago.  It is apparently the view of the DOE
Psychiatrist that anyone who admittedly has had an alcohol problem should never 
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8/ The DOE Psychiatrist’s report states that the individual reported drinking one to four times a week.
Exh. 8 at 1.  The DOE Psychiatrist did not consider this to be excessive in and of itself, but
maintained his opinion that the individual should not be drinking since he admittedly once had an
alcohol problem, albeit more than twenty years ago.  Tr. at 42-43.

9/ In the cited case, the Hearing Officer found that “the DOE psychiatrist’s interpretation of the facts
is negatively skewed, and places too much emphasis on events that occurred many years ago.”
28 DOE at 86,321.  In the present case, the DOE Psychiatrist does not rely upon a  specific event
or a previous diagnosis, but solely the individual’s belief that he had an alcohol problem during the
1970's.  Interestingly, the individual’s wife testified that although the individual made the decision
to stop drinking in 1979 and began attending AA, “[h]is parents didn’t even believe he was an
alcoholic.  When I’ve talked to his mother and father, they thought it was ludicrous when he
attended AA, because I don’t think they felt he had an alcoholic problem.”  Tr. at 14.

10/ During the PSI, the individual stated that following the June 2002 domestic altercation, both he and
his wife reduced their drinking to once or twice a week, in moderate amounts.  Exh. 7 (PSI) at 19.

drink, irrespective of when the problem occurred in their life or subsequent
demonstrated ability to control alcohol consumption.  The individual was abstinent for
nineteen years and there is no evidence of excessive drinking on the part of the
individual after he resumed drinking in 1998.   In similar cases, Hearing Officers have8/

found that the opinion of a DOE psychiatrist did not support a negative determination
regarding an individual’s eligibility for access authorization.  See Personnel Security
Hearing, Case No. TSO-0010, 28 DOE ¶ 82,924 at 86,321-22 (2003) (granting
individual’s access authorization where the individual’s heavy drinking occurred half
a lifetime ago, and he reformed his drinking behavior ten years ago) ; see also Personnel9/

Security Hearing, Case No. VSO-0565, 28 DOE ¶ 82,905 (2003) (clearance restored
where no recent evidence of an alcohol problem).  Similarly in the present case, I attach
minimal significance to the diagnosis of the DOE Psychiatrist in evaluating the
individual’s eligibility to hold an access authorization.

Furthermore, I find that any residual security concern stemming from the DOE
Psychiatrist’s diagnosis has been overcome by the individual.  In his report, the DOE
Psychiatrist opined:  “[The individual has] a history of reported alcohol problems in the
past and at this point is currently drinking. . . . [I]t appears that [the individual] in fact
has not reached a suitable level of rehabilitation and/or reformation.” Exh. 8 at 3.
However, information presented at the hearing led the DOE Psychiatrist to change his
assessment in this regard.  The individual testified that he was shocked and concerned
when he received notification on December 13, 2002, that his security clearance had
been suspended, and he therefore made the decision to stop drinking altogether.  The10/

individual’s wife corroborated the individual’s testimony that he has not had a drink 
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during the seven months since that time.  Tr. at 15.  The individual further presented
a summary of steps he has taken to change his lifestyle, including joining a church and
attending counseling sessions every two to three months.  Upon receiving this evidence,
the DOE Psychiatrist modified his opinion of the individual’s efforts toward reformation
and rehabilitation, stating that “I think that his risk of relapse is low given the steps
that he’s outlined here.”  Tr. at 63.  On the basis of this revised assessment of the DOE
Psychiatrist, taken on balance with his tenuous diagnosis, I conclude that the security
concerns associated with the individual’s alcohol use have been adequately mitigated.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§ 710.8(j) in suspending the individual's access authorization.  For the reasons I have
described above, however, I find that the individual has mitigated the associated
security concerns.  I therefore find that restoring the individual’s access authorization
would not endanger the common defense and security and would be clearly consistent
with the national interest.  Accordingly, I have determined that the individual's access
authorization should be restored.  The Manager of the Operations Office or the Director,
Office of Security Affairs, may seek review of this Decision by an Appeal Panel under the
regulation set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: September 8, 2003
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This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the individual”) to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  A
Department of Energy (DOE) Operations Office determined that reliable information it had received raised
substantial doubt concerning the individual's eligibility for access authorization under the provisions of
Part 710. The issue before me is whether, on the basis of the evidence and testimony in the record of this
proceeding, the individual's access authorization should be restored.  For the reasons stated below, I find
that the individual's access authorization should not be restored at this time.

I. BACKGROUND 

The individual works for a contractor at a DOE facility where some assignments require an access
authorization.  The present proceeding arose when the individual reported to an on-site psychologist, during
a routine examination, that he had been drinking heavily, but had stopped.  This behavior came to the
attention of the personnel security branch of the DOE Operations Office (local security office).  When the
local security office began investigating the facts, it became concerned that the individual might have a
condition that posed a threat to the national security.  Its concern grew when it learned that the individual
had been arrested for driving while intoxicated (DWI) in 1998 and had not revealed this fact to the local
security office.  The local security office conducted a personnel security interview (PSI) of the individual in
order to resolve its concerns about his abuse of alcohol and his lack of forthrightness.   Unable to resolve
those concerns at the PSI, the local security office arranged for the individual to meet with a DOE consultant
psychiatrist.  The DOE psychiatrist examined the individual and determined that the individual suffered from
alcohol abuse without adequate evidence of rehabilitation or reformation.

On the basis of that information, the local security office issued the individual a Notification Letter, in which
it stated that the DOE has substantial doubt about the individual’s eligibility for access authorization, based
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on disqualifying criteria set forth in section 710.8, paragraphs (f) and (j).  The Notification Letter describes
three occasions in which the individual withheld information about his1998 DWI arrest when he was obliged
to do so, including one incident of falsifying a response on a security questionnaire by indicating that he had
never been charged with or convicted of any offense related to alcohol or drugs.  The local security office
maintains that such withholding or falsifying of information raises a security concern under 10 C.F.R.
§ 710.8(f) (Criterion F).  The Notification Letter also refers to a written evaluation issued on April 11, 2002,
in which the DOE psychiatrist found that the individual suffers from alcohol abuse with no evidence of
rehabilitation or reformation.  The local security office maintains that this medical condition raises an
additional security concern under 10 C.F.R. § 710.8(j) (Criterion J). 

The Notification Letter also informed the individual of his procedural rights, including his right to a hearing.
The individual then filed a request for a hearing.  This request was forwarded to the Office of Hearings and
Appeals (OHA) and I was appointed as hearing officer.  A hearing was held under 10 C.F.R. Part 710.
At the hearing, the DOE called three witnesses:  the DOE psychiatrist, the individual’s supervisor, and the
individual himself.  The individual, who represented himself, called his substance abuse counselor as a
witness and testified on his own behalf.  The DOE submitted 15 written exhibits and the individual submitted
three written exhibits.  The record of this proceeding was closed when I received a copy of the transcript
of the hearing (Tr.). 

II.  STANDARD OF REVIEW

The hearing officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  The applicable
DOE regulations state that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to whether the
granting or continuation of access authorization will not endanger the common defense and security and is
clearly consistent with the national interest.  Any doubt as to the individual’s access authorization eligibility
shall be resolved in favor of the national security.”  10 C.F.R. § 710.7(a).  I have considered the following
factors in rendering this decision:  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
the individual's age and maturity at the time of the conduct; the voluntariness of the individual's participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).
The discussion below reflects my application of these factors to the testimony and exhibits presented by both
sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility for
an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by convincing
the DOE that restoring his access authorization “will not endanger the common defense and security and will
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be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d); see, e.g., Personnel Security
Hearing (Case No. TSO-0009), (October 21, 2003), and cases cited therein.  In the present case, reliable
information has raised such a question, and the individual has not demonstrated that restoring his security
clearance will not endanger the common defense and will clearly be in the national interest.

III.  FINDINGS OF FACT

In February 2000 the individual fractured his wrist and foot in an agricultural accident.  He was
incapacitated, and did not return to work until May of that year.  Shortly after he returned to work, he went
to his routine annual psychological evaluation.  During the evaluation, he told the psychologist that he had
been drinking regularly and heavily during the three months he was incapacitated, because of his injuries and
also because he broke up with his girlfriend and his father had fallen extremely ill.  See Transcript of
February 21, 2001 Personnel Security Interview (PSI 1) at 17, 66-72; Transcript of November 30, 2001
Personnel Security Interview (PSI 2) at 43.  He also reported that he had stopped drinking altogether the
week before he returned to work.  PSI 1 at 26, 38; PSI 2 at 45.  The psychologist suggested that the
individual attend weekly onsite substance abuse counseling sessions.  PSI 1 at 32.  

In February 2001 the local security office conducted an interview with the individual in order to obtain
information related to his history of alcohol consumption, among other things.  The individual explained that
he had started drinking beer in high school, but had stopped drinking altogether in 1992 and was fully
abstinent from then until his accident in 2000.  PSI 1 at 52.  He stated that he was seeing the substance
abuse counselor on a weekly basis and was not drinking at all.  Id. at 34.  

In March 2001 the individual completed a Questionnaire for National Security Positions (QNSP) as part
of his routine reinvestigation for continuation of access authorization.  In response to Question 23d on that
form, “Have you ever been charged with or convicted of any offense(s) related to alcohol or drugs?” the
individual marked the “No” box.  DOE Exhibit 14 at 7.  

In November 2001 the local security office conducted a second interview with the individual.  When first
questioned whether he had ever been arrested for DWI, the individual stated he had not.  PSI 2 at 46-47.
The interviewer then revealed that the local security office’s investigation had uncovered a DWI arrest
related to a 1998 automobile accident after which the individual’s blood alcohol level was .24 or .25.  Id.
at 47, 61.  The individual then admitted to that arrest, explained that he pleaded guilty to the charge at the
hearing the following year, and completed all the sentencing requirements.  Id. at 48-67.  When asked why
he did not report the arrest to the local security office during the earlier PSI, he stated that he thought it was
not on his record.  Id. at 63.  When asked why he did not report it on the QNSP, he stated that he was
“trying to cover up, no, like I didn’t want nobody to know anything about it.”  Id. at 68.  He stated several
times during this second interview that he chose not to reveal the DWI to the local security office, or to an
investigator who questioned him in June 2001, for fear of losing his job.  Id. at 76, 79, 94, 97.  He also
admitted that he knew that falsifying statements to the local security office was grounds for revocation of his
access authorization.  Id. at 68-69.
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In February 2002 the individual was arrested again for DWI.  According to the records in this file, he was
involved in a motor vehicle accident after which a breath test was administered that calculated an alcohol
concentration of .20.  DOE Exhibit 13.  As part of the court sentencing for the DWI, the individual was
ordered to attend 60 hours of counseling at a substance abuse recovery program.  

At the end of the February 2001 PSI, the individual consented to be evaluated by a DOE psychiatrist.  That
evaluation took place in April 2002, by which time the individual had been arrested for DWI a second time
and, according to the individual, he had stopped drinking alcohol in any form once again.  DOE Exhibit 3
(Psychiatrist’s Report) at 5.   After reviewing the security file provided to him and conducting an evaluation
of the individual, the DOE psychiatrist diagnosed the individual as suffering from alcohol abuse as defined
in the fourth edition of the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV).  Id. at 8.  He
did not conclude that the individual was alcohol dependent at that time, because the individual met only two
of criteria listed in the DSM-IV for that condition (alcohol tolerance, and attempts to stop or cut down
alcohol consumption), whereas three or more of the listed criteria should be observed to make that
diagnosis.  See id. at 8-9.  In reaching his diagnosis, the DOE psychologist highlighted the following facts:
the individual acknowledged that excessive drinking was a factor in his divorce in 1984; he stopped drinking
in 1991 for six years because it was harming his health; at the time of his first DWI in 1998, his blood alcohol
level was triple the legal limit; he was told in counseling following the 1998 accident that he should not drink;
after his 2000 agricultural accident, his drinking increased to the point that he was passing out every night;
in a psychological evaluation following his return to work in May 2000, he was advised not to drink; and
at the time of his second DWI in 2002, his blood alcohol level was more than twice the legal limit.  Id. at
7-8.  The DOE psychiatrist’s report also contains the only description in the record of the individual’s 2002
DWI arrest: the individual maintains he had not been drinking the night before, but at 11:30 in the morning
he was involved in a minor accident, after which he refused to take a field sobriety test.  Nevertheless, he
reported that his blood alcohol level was .20, and that he had drunk two glasses of wine at home before
getting behind the wheel.  The DOE psychiatrist noted that a blood alcohol level of .20 would be consistent
with a person’s having consumed 14 alcoholic drinks within the past four hours.  Id. at 4-5.  The DOE
psychiatrist concluded that the individual had not yet achieved rehabilitation or reformation from his alcohol
abuse, and to do so

would need to enter outpatient alcohol abuse treatment program of moderate intensity.  His
current weekly program at [the substance abuse recovery program] does not yet meet this
level of treatment intensity.  It would need to be supplemented by additional substance
abuse counseling, such as resuming substance abuse counseling with [onsite counseling] or
resuming group work in Alcoholics Anonymous at least twice weekly.  His treatment
program should include maintenance of sobriety.  Duration of such treatment should be for
a year or two to provide adequate evidence of rehabilitation and reformation.  

Id. at 10. 
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At the hearing, the individual testified in response to the local security office’s concerns under Criteria F and
J.  When asked why he answered “No” to the question on the 2001 QNSP whether he had ever been
charged or convicted of an alcohol-related offense, the individual admitted that the answer he gave was
incorrect and explained:

A.  Well, at the time, I– I think I panicked, I got scared, I thought I was going to lose my
job if people found out, if DOE found out about, you know, this problem, and that’s why
I did that.  Just plain and simple, I got scared.

Q.  Just a poor judgment?

A.  Poor judgment, yes, sir.  

Transcript of Hearing (Tr.) at 10.  He also testified that during the November 2001 PSI, he at first denied
having been charged with a DWI, then admitted to it after he realized that the local security office already
had information about it.  Id. at 11.  Concerning the diagnosis of alcohol abuse, the individual agreed with
the facts on which the DOE psychiatrist relied in reaching that conclusion.  Id. at 11-12.  He also freely
admits that he has an alcohol problem.  Id. at 12.  He testified that his last drink was on the day of his
February 2002 DWI arrest.  Id. at 13.  He completed his court-ordered course of treatment with the
substance abuse recovery program in July 2003 and signed a contract to continue counseling with the same
program on a voluntary basis.  Id. at 13, 17.  See also Individual’s Exhibits A and C (Session Attendance
Sheet and Certificate of Completion).  

The individual and his counselor from the substance abuse recovery program testified about the likelihood
of his success in remaining sober.  Evidence in this area is important, because the individual has a significant
history of obtaining and then losing sobriety.  By the individual’s account, he drank no alcohol for a period
of six years between 1991 and his DWI in 1998, and between May 2000 and his second DWI in 2002.
See, e.g., PSI 1 at 85; PSI 2 at 84.  The counselor described the content of the group meetings, their
availability, their frequency, and the program’s expectations of its participants.  She also explained that every
participant must take a breath test before every meeting he or she attends, and that the program has a crisis
phone line available to its patients 24 hours a day, seven days a week.  Tr. at 43-48.  When asked her
opinion on the individual’s progress and the likelihood of his maintaining sobriety in light of his previous
failures, she responded, “. . . [F]rom listening to him and working with him, I believe that he has figured out
that alcohol will do nothing but bring him down, because he knows it will, it has. . . . it becomes such a
burden, and it takes so much away from you, and I don’t think he wants what he has gained and what he
has worked for taken away from him.”  Id. at 50-51.  Asked to address the difference between his earlier
periods of sobriety and the current one, the individual himself stated that he now felt he had good support
from the substance abuse recovery program and from his family, which includes his present wife and his
parents, all of whom are non-drinkers.  Id. at 19, 25, 30-31.
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During the hearing, the DOE psychiatrist listened to the testimony of the individual and his counselor, and
testified himself.  Two matters of significance arise from his testimony.  The first is that he modified his
diagnosis of the individual from alcohol abuse to alcohol dependence.  He explained that, during his
evaluation of the individual, he felt that the individual was likely alcohol dependent, but he felt that he could
not make that diagnosis because the individual met only two of the DSM criteria for dependence clearly
(alcohol tolerance and unsuccessful efforts to cut back or control use), though he “was kind of close on a
third.” Id. at 76 (the third being continued use despite knowledge of a medical condition exacerbated by
alcohol).  Rather, he chose the more conservative diagnosis, alcohol abuse.  Id.  Although the individual had
told the DOE psychiatrist that counselors had recommended that he not continue to drink, he was not
convinced that the individual had clearly understood the proscription.  At the hearing, however, the DOE
psychiatrist heard for the first time that the individual’s medical doctor had suggested that he not drink, that
he understood the warning, and that he disregarded it.  Id. at 35 (testimony of individual).  The medical
doctor treated him for gout, a condition that is exacerbated by alcohol.  Id. at 76.  

However, today, [the individual] indicated that he was told by his doctor that when he had
gout he should stop drinking.  I was a little iffy on that before, so it makes that point of
information a little more certain, and it probably is more technically correct to say that his
diagnosis would be alcohol dependence rather than alcohol abuse.

Id.

The DOE psychiatrist also gave his opinion at the hearing that the individual had not yet achieved
rehabilitation from his alcohol disease.  In his report, the DOE psychiatrist stated that the individual’s level
of treatment at the substance abuse recovery center was not sufficiently intense to constitute rehabilitation.
The DOE psychiatrist characterized the treatment the individual had received through the substance abuse
recovery program as lacking sufficient structure and less intensive than what was needed to constitute
rehabilitation in the individual’s case.  Id. at 80-81.  He stated that the program itself could be sufficient, but
he felt that the individual lacked the “commitment to make a serious effort for” his sobriety.   Id. at 83.  In
addition, the DOE psychiatrist took issue with the individual’s claim that he has maintained sobriety since
February 2002, because the individual has been less than forthright in the past about reporting the extent of
his drinking.  Id. at 82.  Compare  PSI 1 at 85; PSI 2 at 84 (individual reported last drink before February
2001 and November 2001, respectively, was in May 2000) with Psychiatrist’s Report at 4 (individual
reported drinking on weekend but not to excess in June 2001; other sources concur in July 2001).  Even
assuming that the individual has maintained sobriety since February 2002, the DOE psychiatrist’s new
diagnosis led him to state:

[A]lthough I said a year or two would be the time frame that I recommended for a time
period to assure adequate evidence of rehabilitation or reformation, . . . given the things that
I’ve said up to now, I think more in terms of two years from his last drink would be needed
to show adequate evidence of rehabilitation or reformation, which would be like . . . eight
months from now.
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Tr. at 83-83 (actually, six months from the time of the hearing). 

IV.  ANALYSIS

Criterion F: Falsification, Misrepresentation, and Omission

As noted above, the individual denied three times to the local security office that he had been arrested for
DWI in 1998.  Two of those false reports occurred during PSIs, which are conducted to gather more
complete information for consideration of an individual’s eligibility for access authorization.  The third report
occurred when the individual incorrectly filled out a QNSP, which is also relied upon in making such
determinations.  He admitted that he had been arrested for DWI only when confronted with the fact that the
local security office already knew about it.  In addition, there is a striking discrepancy regarding the
individual’s most recent use of alcohol between statements he made during the February and
November 2001 PSIs and statements he made to the investigator in June 2001 and to the DOE psychiatrist
in April 2002.  He told the local security office in his PSIs that his last drink had been in May 2000.  He told
the investigator he was still drinking, though moderately, in June 2001, and four sources interviewed by the
investigator in July 2001 reported the same.  

Criterion F describes a concern raised when a person has “[d]eliberately misrepresented, falsified, or
omitted significant information from . . . a personnel security interview, written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization. . . .” 10 C.F.R. § 710.8(f) (emphasis added).  The DOE security program typically explains
its concern about this kind of behavior in terms of trust.  A person who makes false or misleading statements
is not acting in a forthright and honest manner, and cannot be trusted to protect classified information and
special nuclear material.  Personnel Security Hearing (Case No. TSO-0044), 28 DOE ¶ 82,936
(October 9, 2003).  

The individual does not challenge the facts as presented by the local security office.  What I must consider
in this case is whether the individual has presented sufficient evidence of mitigation, that is, evidence that the
risk that the individual will falsify or withhold significant information from the local security office is so minimal
that it is an acceptable risk to the national security.  At the time the individual was confronted about his 1998
DWI, he admitted to the interviewer that he was willfully trying to cover up the fact that he had been
arrested, because he was afraid he would lose his job.  At the hearing the individual showed remorse for
his actions and ascribed them to poor judgment.  I am not, however, convinced that the individual has
improved his judgment significantly:

Q.  And I can understand . . . why you weren’t straightforward with [the local security
office], . . . but now I have to predict will you be straightforward with them in the future.
 . . . [I]f in 2005 you were stopped for another DWI, what can you tell me to convince the
Department that you wouldn’t cover up again?  You would definitely be in at least as much
trouble as you’re in right now because it would be a third DWI--
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A.  Yes, sir.

Q.  – and [Motor Vehicles] wouldn’t like it, the Department wouldn’t like it, . . . what
would you do if that happened to you?

A.  It won’t happen to me.  I feel it, I know it, it’s not going to happen.  I know . . . what
happened in the past . . . and . . . I realize . . . this is not the way to conduct my life, no way.
I mean, can I say a person grows up finally, or something snaps, or says, “Hey.” I mean,
a third DWI is not going to happen.  That, I promised to me.

Tr. at 28-29 (questioning by hearing officer).  I believe that the individual was clearly speaking sincerely
when he made that statement.  Nevertheless, considering all of the circumstances surrounding his history of
falsifying and withholding information from the local security office, the sincerity of his intentions do not
outweigh the risk to the national security that I perceive. The individual has the burden of convincing me that
his behavior no longer represents a significant security risk.  He has not produced evidence that convinces
me that he will not withhold critical information from the Department in the future.  His assurances that he
will never be arrested for DWI in the future show commitment, to be sure, but are founded on desire rather
than rehabilitation or reformation.  They are not sufficient to convince me that he will communicate fully and
honestly in his future dealings with the local security office.   In my opinion, the evidence I have received in
this proceeding does not mitigate the Department’s legitimate concern for the national security that the
individual’s actions have raised.

Criterion J: Alcohol Abuse or Dependence

The Notification Letter states that a board-certified psychiatrist evaluated the individual and diagnosed him
as suffering from alcohol abuse.  Because the individual has been less that forthright in providing the local
security office with accurate information about his alcohol consumption, the extent of his alcohol abuse or
dependence is not entirely clear.  Nevertheless, we know from the individual’s own admissions that he has
been arrested and convicted twice within the past six years for DWI, both times after long periods of
reported sobriety.  Moreover, the DOE psychiatrist first diagnosed the individual as suffering from alcohol
abuse, then modified his diagnosis on the basis of more precise information to alcohol dependence.   This
derogatory information creates serious security concerns about the individual under Criterion J (alcohol
abuse or dependence).

Excessive consumption of alcohol, even off the job, raises security concerns because of the possibility that
a clearance holder may say or do something under the influence of alcohol that violates security regulations.
See Personnel Security Hearing (Case No. VSO-0574), 28 DOE ¶ 82,907 (March 13, 2003);
Personnel Security Review (Case No. VSA-0174), 27 DOE ¶ 83,005, affirmed (OSA 1998).  In this
case, the risk is that the individual’s excessive use of alcohol might impair his judgment and reliability to the
point that he will fail to safeguard classified matter or special nuclear material.  It is appropriate for the DOE
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to question a person’s reliability when that person has a history of consuming alcohol excessively, and has
been abstinent for only a relatively short period.

Since there is reliable, derogatory information that creates a substantial doubt concerning the individual's
eligibility for access authorization, I need only consider below whether the individual has made a showing
of mitigating facts and circumstances sufficient to overcome the DOE's security concerns under Criterion
J.  Because the hearing officer may recommend that an individual’s access authorization be reinstated only
if it “will not endanger the common defense and security and will be clearly consistent with the national
interest,” 10 C.F.R. § 710.27(d), the individual must provide convincing evidence mitigating those security
concerns. 

The record reflects the following mitigating facts.   The individual stated at the hearing that he continues to
abstain from alcohol.  Since he stopped, by his account, in February 2002, after his second DWI, he had
been sober for 17 months at the time of the hearing.  He had also completed 60 hours of court-ordered
treatment at the substance abuse recovery center.  Upon completion of that course of treatment, roughly two
weeks before the hearing, he had signed a “contract” with the center committing himself voluntarily to
attending sessions at least once a month, and had already participated in two sessions.  He further testified
that he has the support of his wife and parents, who are non-drinkers.  Additional support is available in the
form of a 24-hour, seven-day hotline operated by the substance abuse recovery center.  

Despite these showings of progress, my opinion is that the individual has not successfully mitigated the
national security concerns raised by the local security office.  The DOE psychiatrist expressed his concern
at the hearing that the individual’s course of treatment was not sufficiently intense to constitute adequate
rehabilitation.  Tr. at 89.  Upon hearing all the testimony, the DOE psychiatrist, who at the time of his
evaluation of the individual was unsure whether to diagnose alcohol abuse or alcohol dependence, concluded
that the individual was in fact alcohol dependent.  He further determined that the period of treatment required
for rehabilitation should be two years rather than “one or two,” as he had expressed in his report.  Even if
I accept the individual’s assertion that he took his last drink in February 2002, his rehabilitation progress falls
substantially short of the DOE psychiatrist’s recommendations, both in duration and, more significantly, in
intensity and level of commitment.  Finally, I am not entirely convinced that the individual has been
completely abstinent for as long, and as consistently, as he claims.  Although he appeared at the hearing
entirely sincere in his intentions to maintain sobriety, his long history of withholding from the local security
office his full involvement with alcohol in the past raises doubts in my mind as to whether I have heard the
whole truth or only a version from which some information has been willfully or subconsciously omitted.  

After considering all the evidence in the record, it would be premature for me to find that the individual is
rehabilitated or reformed from his alcohol dependence at this time.  The individual has not demonstrated in
the course of this proceeding that the risk of relapse to excessive alcohol consumption is acceptably low.
Consequently, the individual has not mitigated the DOE’s security concerns under Criterion J regarding his
history of alcohol dependence.
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V. CONCLUSION

For the reasons set forth above, I conclude that the individual has not presented evidence that warrants
restoring his access authorization.  The individual has not demonstrated that restoring his access authorization
will not endanger the common defense and will be clearly consistent with the national interest.  Therefore,
the individual's access authorization should not be restored. 

William M. Schwartz
Hearing Officer
Office of Hearings and Appeals

Date: January 7, 2004



1/ Access authorization is defined as “an administrative determination that an individual is eligible for access
to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security
clearance.

2/ Criterion K pertains to information that a person has “[t]rafficked in, sold, transferred, possessed, used, or
(cont’d)

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

October 27, 2003
      DECISION AND ORDER

       OFFICE OF HEARINGS AND APPEALS

Hearing Officer Decision

Name of Case: Personnel Security Hearing
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This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the individual”)
to maintain an access authorization under the Department of Energy’s (DOE) regulations set forth at
10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material.”   1/ A local DOE Security Office suspended the
individual’s access authorization pursuant to the provisions of Part 710.  As discussed below, after carefully
considering the record before me in light of the relevant regulations, I have determined that the individual’s
access authorization should not be restored.

I. Background

The individual has held a DOE security clearance since 1999. In 2000, the individual executed a Drug
Certification in which he provided written assurance to the DOE that he would not use illegal drugs while
holding a DOE security clearance. In August 2002, the individual tested positive on a drug test for
amphetamines and methamphetamines. After a confirmatory drug test yielded positive results for the same
two illegal drugs, the DOE suspended the individual’s security clearance and initiated formal administrative
review proceedings.

In October 2002, the DOE sent a Notification Letter to the individual advising that the individual’s positive
drug test results constituted derogatory information that falls within the purview of two potentially
disqualifying criteria.  The criteria at issue are set forth in the security regulations at 10 C.F.R. § 710.8,
subsections (k) and (l) (Criterion K and L respectively).  2/ 
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experimented with a drug or other substance listed in the Schedule of Controlled Substances Act of 1970 (such as
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician
licensed to dispense drugs in the practice of medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8
(k). Criterion L relates, in part, to information that a person has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause
the individual to act contrary to the best interests of the national security.  Such conduct or circumstances include, .
. . a violation of any commitment or promise upon which DOE previously relied to favorably resolve an issue of
access authorization eligibility.” 10 C.F.R. § 710.8 (l).

The individual exercised his rights under the Part 710 regulations and requested an administrative review
hearing.  On May 5, 2003, the Director of the Office of Hearings and Appeals appointed me the Hearing
Office in this case.  I conducted a hearing  in this matter within the time frame prescribed in the regulations.
10 C.F.R. § 710.25(g).  At the hearing, six witnesses testified, one on behalf of the DOE and five on behalf
of the individual.  In addition to the testimonial evidence, the DOE tendered six exhibits into the record, and
the individual submitted 31 exhibits. I closed the record in this case on September 26, 2003 when I
received the individual’s post-hearing submission.

II. Regulatory Standard

A. The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the government
has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, the standard in this
proceeding places the burden on the individual because it is designed to protect national security interests.
This is not an easy burden for the individual to sustain. The regulatory standard implies that there is a
presumption against granting or restoring a security clearance.  See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for granting security
clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9  Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strongth

presumption against the issuance of a security clearance). 

The individual must come forward at the hearing with evidence to convince the DOE that restoring his
access authorization “will not endanger the common defense and security and will be clearly consistent with
the national interest.” 10 C.F.R. § 710.27(d).  The individual is afforded a full opportunity to present
evidence supporting his eligibility for an access authorization.  The Part 710 regulations are drafted so as
to permit the introduction of a very broad range of evidence at personnel security hearings.  Even
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded
the utmost latitude in the presentation of evidence to mitigate the security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a Decision
that reflects my comprehensive, common-sense judgment, made after consideration of all the relevant
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his
conduct, the age and maturity at the time of the conduct, the voluntariness of his participation, the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for his
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or
recurrence, and other relevant and material factors.

evidence, favorable and unfavorable, as to whether the granting or continuation of a person’s access
authorization will not endanger the common defense and security and is clearly consistent with the national
interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to resolve any doubt as to an individual’s
access authorization eligibility in favor of the national security. Id.

III. Findings of Fact

The individual executed a Drug Certification on May 23, 2000 in which he agreed to refrain from using or
becoming involved in any way with illegal drugs while holding a DOE access authorization. Exhibit (Ex.)
4. On  August 29, 2002 the individual tested positive on a random drug test for the presence of
methamphetamines and amphetamines. Ex. U. 

IV. Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this case
and the testimony of the witnesses presented at the hearing.  In resolving the question of the individual’s
eligibility for access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R.
§ 710.7(c).   3/ After due deliberation, I have determined that the individual’s access authorization should
not be restored at this time.  I cannot find that such restoration would not endanger the common defense
and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).  The specific
findings I make in support of this decision are discussed below.

A. Security Concerns Associated with the Derogatory Information

The individual’s positive drug test raises security concerns under both Criteria K and L.  The security
concern under Criterion K is that the individual might pick and choose which security rules that he will
follow when protecting classified information just as he has chosen which criminal laws that he will obey.
See  Hearing Transcript (Tr.) at 14.

As for Criterion L, the individual’s violation of his drug certification only two years after he executed that
agreement constitutes a serious breach of trust that calls into question his honesty, reliability, and
trustworthiness.  In addition, a person who violates his own drug certification might be susceptible to
blackmail, coercion, and undue influence.  Finally, a person who violates a drug certification also poses the
risk that he will pick and choose which security rules to follow with respect to safeguarding classified
information.
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4/ The Part 710 regulations prohibit me from considering the effect of the loss of the individual’s access
authorization on the mission of the DOE. 10 C.F.R. § 710.27(b).  

Based on the record before me, I conclude that the DOE properly relied on Criteria K and L when it
suspended the individual’s security clearance based on the individual’s 2002 positive drug test for illegal
drugs.

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-0244),
26 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-
0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE
¶ 83,008 (1998) (affirmed by OSA, 1998). In this case, the individual has raised several arguments in an
attempt to mitigate the DOE’s security concerns.

B. Mitigating Evidence 

1. Documentary Evidence

The individual submitted 13 character references into the record. Exs. C-O.  Cumulatively, the exhibits
reflect that the individual is a dedicated, competent, and reliable worker and a good husband and father.
Some of the exhibits also reflect that the individual is a valuable asset to his company, while others show
that the individual’s time and attendance records at work are exemplary.  Ex. E, F, FF.   4/  

The individual also tendered into the record exhibits showing negative results from drug tests taken before
and after his August 2002 positive drug test.  The first of these exhibits is a Drug Test Summary Report
from the Medical Center associated with a DOE contractor that shows that the individual tested negative
for illegal drugs on two pre-employment tests, October 5, 1999 and February 7, 2000, and on three
random drug tests, September 28, 2000, May 24, 2001 and February 12, 2002. Ex. Q.  The next exhibit
shows that the individual tested negative on three drug tests administered in the months immediately
following the positive drug test. Ex. V (September 5, 2002, November 11, 2002, and December 3, 2002
tests).  The final three exhibits show that the individual tested negative on drug tests administered on April
23, 2003, May 13, 2003 and June 3, 2003. Exs. CC, DD, and EE.  All of these exhibits constitute
evidence in the individual’s favor.  They appear to support the individual’s position that he did not use illegal
drugs regularly. While these negative test results augur in the individual’s favor, they, alone, do not
convince me that the individual’s illegal drug use was a one-time event.

2.         Testimonial Evidence

It is the individual’s contention that he did not knowingly and intentionally violate his drug certification or
knowingly and intentionally use any illegal drugs at any time. This contention, if true, would be a positive
factor in the individual’s favor and would bear on the nature, extent and seriousness of the conduct at issue,
the circumstances surrounding the conduct and the motivation for the conduct.
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The individual testified that the day before his random drug test, he was experiencing back pain and
accepted what he thought were two “Bufferin” from a former co-worker (the former co-worker will be
referred to as Mr. X). Tr. at 38-40.  According to the individual, he questioned Mr. X whether the pills
being offered were prescription medication and Mr. X responded negatively. Id. at 40. The individual
testified that the pills were in a “white container with a twist-off lid.”  Id. at 51. The individual also testified
that after he ingested the two pills, he did not feel any different than before he took the pills.  Id. at 52-53.
The individual also did not recall whether the two pills relieved his back pain. Id. According to the individual,
this was the first time that he accepted what he thought was “over-the-counter” medicine from anyone other
than the medic at his place of employment. Id. at 54. At the hearing, the individual revealed that his home
is only one mile from the location where he met Mr. X.  When queried why he did not wait until he returned
home to take a pain reliever, he responded, “I don’t know, I just never really gave it much thought.”
 Id.

One of the individual’s co-workers (Co-worker #1) who testified on the individual’s behalf knows Mr. X
and related that Mr. X’s reputation in the community is that of a drug user. Id. at 81.  He added that based
on his personal observation of Mr. X  he believes Mr. X exhibits signs that he was “under the influence of
some chemical.” Id. at 72.  Co-worker # 1 related that he could fill the hearing room with people from the
town in which the individual and Mr. X reside who would attest to Mr. X’s reputation as a drug user. Id.
Co-worker # 1 also provided a credible account of a personal encounter with Mr. X which cast aspersion
on Mr. X’s character. Id. at 72. 

On re-direct examination, the individual’s lawyer asked the individual if he had any reason to believe that
Mr. X would give him illegal drugs. Id. at 128-129. The individual responded, “no,” adding, “[h]earsay in
a small town - - you know, if somebody says the wrong thing, by the time it gets across town, it’s a major
deal.”  Id. at 129. The individual did admit, however, that he knew Mr. X had a felony conviction many
years ago and resigned from his job with a DOE contractor after he was arrested for possessing a handgun.
Id. at 63, 55.

The individual’s wife testified that she and the individual have been married since 1995, and that her husband
has never taken illegal drugs. Id. at 119, 117. She related that her husband is a “homebody.” Id. at 115.
She added that her husband does little except work and play softball two nights each week. Id.  

The individual’s manager testified that after the individual tested positive on a random drug test, the individual
asked for his employer’s help. Id. at 94. With regard to the circumstances of the positive drug test, the
manager related that the individual told him that “he’d been to a ball game a night or two before – and that
he’d had a backache, his back was hurting him, and a fellow ball player there said, ‘Well, what’s wrong?’
[The individual] said, ‘I pulled a muscle in my back,’ or ‘I hurt my back,’ or something. [The ball player]
said, ‘Here, take one of these pills, and it will help make you feel better, and he took one or – one pill . . .’,”
Id. at 98.

On re-direct examination, the individual testified that his manager’s account of  the circumstances that led
to the individual’s positive drug test is inaccurate. Id. at 124.  He explained that when he told his manager
about the positive drug test, he “did break down, and I told them the whole scenario, and that softball
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attributed to my back hurting more, but I didn’t tell him it was at the . . .ballpark . . .I think he just got a little
mixed up, but then again it could have been - - like I said, I broke down when I told them.”  Id.

In the end, the individual argues that he did nothing wrong. Id. at 44.  He testified that he trusted a former
co-worker and made a mistake. Id. He claims that if he had known what he took was illegal that he never
would have taken it. Id. at 45. Furthermore, he contends that the positive drug test was an isolated incident,
and points out that since August 2002  he has taken six or seven other drug tests, all of which yielded
negative results.

I am not convinced that the individual’s account of the circumstances that led to his ingestion of the
methamphetamines and amphetamines is true. It strains credulity that the individual would trust a former co-
worker whose reputation in the community is that of a drug user and whose character is somewhat shady
to provide him with untainted over-the-counter medication. While the individual suggests that he did not
know that the former co-worker was a drug user, I did not believe him.  

I also found it hard to believe that the individual experienced no effects from the amphetamines and
methamphetamine that he ingested. According to a Research Report from the National Institute on Drug
Abuse that the DOE submitted as an exhibit, methamphetamine is a powerful stimulant and “even in small
doses can increase wakefulness and physical activity and decrease appetite.” Ex. 6. In addition, that
document reports that “[o]ral ingestion [of methamphetamine] produces a long-lasting high instead of a rush,
which reportedly can continue for as long as half a day.” Id. 

 The individual also did not provide credible testimony as to why he accepted what he allegedly thought was
an over-the-counter pain-reliever from a person of questionable repute when he could have driven only one
mile to his home and taken his own pain reliever. There is nothing in the record to indicate that the
individual’s back pain was so severe or incapacitating that he could not have waited a few minutes to take
his own over-the-counter medication at his home.  Moreover, I was not convinced by the individual’s
testimony that he had never before accepted over-the-counter medication from anyone but a medic and that
he did so in the instance in question because he trusted Mr. X.

Moreover, the testimony of the individual’s manager cast doubt on the veracity of the individual’s version
of the circumstances that led to his positive drug test. The manager testified that the individual told him
immediately after the positive drug test that he had accepted some pills from a fellow softball player at a soft
ball game. While it is possible that the manager’s recollection is faulty or that the manager was confused by
the individual’s explanation due to the individual’s emotional state at the time, I found the manager to be a
credible witness whose testimony was convincing.  For this reason, I will not rely on the unsubstantiated
rebuttal testimony of the individual that the manager’s recollection of events is inaccurate.

In addition, the law applicable to this case is unequivocal.  In other personnel security cases in which a
person who has had a positive drug test and has sought  to overcome the security concern with an
explanation that the drug use was unintentional, Hearing Officers have required the person  to provide
corroboration of his or her version of the events that led to the positive drug test. Personnel Security
Hearing (Case No. VSO-0551), http://www.oha.doe.gov/cases/security/vso0051.pdf.; Personnel
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5/ As I evaluated the evidence, I also considered as factors in the individual’s favor the testimony of a co-
worker (Co-worker #2) and the individual’s manager who opined about the individual’s technical
competency and professionalism.  Id. at 86-91; 104.  Reliability and competence on the job, however, cannot
alone overcome the security concerns at issue in this case

Security Hearing (Case No. VSO-0273), 27 DOE ¶ 82,814 (1999), affirmed, Personnel Security
Review, 27 DOE ¶ 83,026 (1999) (affirmed by OSA, 2000); Personnel Security Hearing (Case No.
VSO-0163), 26 DOE ¶ 82,799 (1996) (affirmed by OSA, 1998); Personnel Security Hearing (Case No.
VSO-0084), 26 DOE 82,753 (1996) (affirmed by OSA, 1996). The individual’s own assertions that
minimize the security concern associated with his positive drug test generally cannot themselves form a
sufficient basis for the restoration of a security clearance. See Personnel Security Review (Case No. VSA-
0087), 26 DOE ¶ 83,001 (1996).

In the present case, I find that corroboration is necessary to overcome the inherent implausibility of the
individual’s version of the events leading up to his positive drug test.  The individual did not provide any
corroboration for his account of events.  He did not, for example, call Mr. X as a witness or even request
a subpoena to compel Mr. X’s attendance at the hearing. During the hearing, counsel for the individual stated
that “we were not able to find [Mr. X].” Tr. at 7.  The individual testified that before Mr. X moved, he tried
to discuss the incident with Mr. X and Mr. X stated that he did not want to get involved. Id. at 60. The
individual added that he had severed his ties with Mr. X, noting, however, that “even if I see him in town,
I don’t acknowledge his presence.” Id. at 60. 

In summary, I was not convinced by the evidence submitted by the individual that his version of the events
leading up to his positive drug test is true. Specifically, I found the following arguments advanced by the
individual to be unpersuasive: (1) the only time that the individual ever accepted over-the-counter medication
from anyone other than a medic was the time that the individual accepted the pills from Mr. X; (2) the
individual trusted a person whose reputation in the community is that of a drug user to provide him with
untainted over-the-counter medication; (3) the individual who, by his own testimony, worked closely with
Mr. X and knew of  Mr. X’s previous encounters with the law did not know of Mr. X’s reputation in the
community as a drug user; (4) the individual experienced no effects from the amphetamines and
methamphetamines that he ingested; and (5) the manager to whom the individual contemporaneously reported
the circumstances that lead to his positive drug test incorrectly testified at the hearing .

In addition to my reservations about the individual’s candor about the events leading up to his positive drug
test, the individual’s inability to provide any corroboration at all for his version of his illegal drug use compels
me to reject his contention that he inadvertently used illegal drugs, and that his drug use was a one-time
occurrence. These findings combined with the fact that the individual used illegal drugs and violated his drug
certification fairly recently lead me to conclude that the individual has not mitigated the security concerns
associated with Criteria K and L.    5/.
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V. Conclusion

In the above analysis, I have found that there is sufficient derogatory information in the possession of the
DOE that raises serious security concerns under Criteria K and L as to whether the individual’s suspended
access authorization should be restored.  After considering all the relevant information, favorable and
unfavorable, in a comprehensive common-sense manner, I have  found that the individual has failed to bring
forth sufficient evidence to mitigate these security concerns. I am therefore unable to find that restoring the
individual’s access authorization would not endanger the common defense and would be clearly consistent
with the national interest.  Accordingly, I have determined that the individual’s access authorization should
not be restored.  The individual may seek review of this Decision by an Appeal Panel under the regulations
set forth at 10 C.F.R. § 710.28.

Ann S. Augustyn
Hearing Officer
Office of Hearings and Appeals

Date: October 27, 2003 
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This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxx. (hereinafter "the individual") for
continued access authorization.  The regulations governing the individual's eligibility are set forth at 10
C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."  This Decision will consider whether, based on the testimony and other
evidence presented in this proceeding, the individual's suspended access authorization should be
restored.  For the reasons detailed below, it is my decision that the individual's access authorization
should not be restored.  

I.  BACKGROUND

In November 2002, the Manager of a Department of Energy (DOE) operations office issued a
Notification Letter to the individual, stating that the DOE was in possession of derogatory information
that created a substantial doubt concerning his continued eligibility for access authorization.  In the
Notification Letter, the operations office also informed the individual that he was entitled to a hearing
before a hearing officer in order to respond to the information contained in the Notification Letter. The
individual  requested a hearing in this matter and the operations office forwarded this request to the
Office of Hearings and Appeals.  I was appointed to serve as the hearing officer.  In accordance with
10 C.F.R. '710.25(e) and (g), on August 8, 2003, I convened a hearing in this matter (hearing).

In the Notification Letter the operations office indicates that the individual has been diagnosed by a
DOE consulting psychiatrist as suffering from alcohol abuse and that alcohol abuse is a security concern
under 10 C.F.R. '710.8(j)(Criterion J).  The Notification Letter indicates that the individual has been
arrested six times for alcohol related problems. Three of the individual’s arrests were for driving under
the influence of alcohol (DUI). Those DUI arrests occurred in April 1991, December 1997 and
December 2001.  He was also arrested for disorderly conduct
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 involving alcohol in April 1984 and May 1992 and for disturbing the peace involving alcohol in August
1977.  The Notification Letter relied particularly on the recent DUI arrest that occurred in December
2001.  On that evening at a local restaurant the individual listened to a band and consumed a number of
beers.  At midnight when he left the restaurant he decided since he had been consuming alcohol it
would not be a good idea for him to drive home.  Therefore, he decided to rest in the car.  He
occasionally ran the engine to warm the automobile.  Later that evening a police officer approached the
car.  After talking with the individual he concluded that the individual was intoxicated.  Since the
individual was in control of the automobile (sitting in the driver’s seat with the keys in his pocket) and
his blood alcohol level was later determined to be .11, charges were filed against the individual for
driving under the influence of alcohol.

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective
requirements imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As discussed
below, once a security concern has been raised, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his eligibility for access authorization, and
requires the hearing officer to base all findings relevant to this eligibility upon a convincing level of
evidence.  10 C.F.R. '' 710.21(b)(6), 710.27(b), (c), (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the
burden of proof on the individual.  It is designed to protect national security interests.  The hearing is
"for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. ' 710.21(b)(6).  The individual must come forward at the hearing with
evidence to convince the DOE that restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest."  This is not an easy
evidentiary burden for the individual to sustain.  The regulatory standard implies that there is a
presumption against granting or restoring an access authorization.  See  Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
access authorizations indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of an access authorization).  Consequently, it is
necessary and appropriate to place the burden of persuasion on the individual in cases involving national
security issues.  In addition to his own testimony, the individual in these cases is generally expected to
bring forward testimony and/or other evidence which, taken together, is sufficient to 
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persuade the hearing officer that restoring access authorization is clearly consistent with the national
interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE & 82,752 (1995).  

B.  Basis for the hearing officer's decision

In a personnel security case under Part 710, it is my role as the hearing officer to issue a Decision as to
whether granting an access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.  10 C.F.R. '710.27(a).  Part 710 generally
provides that "[t]he decision as to access authorization is a comprehensive, commonsense judgment,
made after consideration of all relevant information, favorable and unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. ' 710.7(a).  I must examine the evidence in light
of these requirements, and  assess the credibility and demeanor of the witnesses who gave testimony at
the hearing.

III.  HEARING TESTIMONY

At the hearing the individual testified on his own behalf and he presented the testimony of a clinical
social worker, his girl friend and two co-workers.  The DOE presented the testimony of the DOE
consulting psychiatrist.

A.  Clinical social worker

The first witness was a licensed clinical social worker who is a counselor in an intensive outpatient
treatment program for patients with alcohol addiction and alcohol abuse problems.  Tr. at 10.  He
testified that in early June 2003 the individual was evaluated by the director of the program who
determined the individual met the criteria for alcohol abuse.  Tr. at 10.  Soon after that evaluation the
individual enrolled in the intensive outpatient program. 

The clinical social worker testified that the program is a six week intensive outpatient program and that
the individual attended all of his meetings.  Tr. at 26.  During the individual’s treatment program the
clinical social worker testified that he met with the individual several times during the Thursday group
family education sessions of the program.  He has also met privately with the individual on one occasion
and has talked with him privately after some of the Thursday family group sessions.  Tr. at 12.  He
testified that the individual has recently completed the program and is now eligible to participate in the
clinic’s after care program.  However, he indicated he is not sure if the individual has started
participating in the after care program. Tr. at 20-23.  
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attorney that the submission of the evaluation report and the treatment notes would corroborate the
individual’s claim of rehabilitation.
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The clinical social worker testified that the individual was originally in denial about the seriousness of his
problem but as a result of active participation in the outpatient program the individual has developed the
tools and understanding necessary to remain abstinent.  Tr. at 12 and 25.  He indicated that it was his
opinion that in order for the individual to avoid a relapse the individual needs to abstain completely from
using alcohol.  

The clinical social worker was asked about the period of abstinence necessary to demonstrate
rehabilitation.  He indicated that, in general, after “one year of recovery the chances of a relapse have a
tendency to be minimized.”  Tr. at 24.  He was also asked if he has any knowledge about the
individual’s current period of abstinence, and he indicated that he did not.  Tr. at 25.  Finally, he was
asked about the individual’s treatment records, and he testified that there was a written diagnosis by the
clinical director, a written treatment plan and treatment notes.  I indicated to the social worker that
those document notes are usually submitted by individuals prior to our during the hearing in order to
substantiate their participation and progress in the treatment program.  He responded by testifying that
“I’d be glad to present those upon request.”  Tr. at 17.  He then indicated he would need a written
request from the individual.  Tr. at 17.   I indicated to the individual that it was his responsibility to
determine whether he would submit the treatment plan and the treatment notes and to take the steps
necessary to submit them.   Tr. at 17.     1

B.  The DOE consulting psychiatrist

The DOE consulting psychiatrist testified that one year before the hearing he  interviewed the individual
and administered laboratory and written tests.  The laboratory tests indicated the individual’s blood
alcohol and liver enzymes were within normal limits.  Tr. at 31.  The written tests indicated that alcohol
use has caused problems in the individual’s life and the individual may use alcohol to reduce stress.  Tr.
at 32.  After the interview the DOE consulting psychiatrist prepared  a written report dated June 21,
2002.    The report indicates that during his interview the individual stated that he had been arrested six
times for alcohol related problems and the individual dismissed each of the six arrests as bad luck or
provided another similar rationalization.  Tr. at 32.  That report concludes that the individual suffers
from alcohol abuse.

During his testimony the consulting psychiatrist confirmed the diagnosis detailed in his written report that
the individual used alcohol habitually to excess and suffers from alcohol abuse as defined in the DSM
IV.  Tr. at 34, 39 and 41.   It was his opinion that in order to demonstrate rehabilitation the individual
should participate in a treatment program, attend alcoholics anonymous (AA) and maintain abstinence
for one year.  Tr. at 35.  He testified that the 
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outpatient program described by the clinical social worker is an appropriate treatment program.  Tr. at
48.
  
With respect to the individual’s current state of rehabilitation, the consulting psychiatrist testified that the
individual was off to a good start but is in the very early stages of his rehabilitation effort.  Tr. at 94 and
97.  He indicated that the individual is involved in the right type of program and that the change in his
social activities is a positive step.  Tr. at 95.  Finally, he testified at this point the individual is in early full
remission.

C.  The individual’s girl friend

The individual’s girl friend testified that for l1 years she has been closely involved in all of the
individual’s activities.  Tr. at 51.  She indicated that most of their activities are family related and they
spend a lot of their time with the families of her grown children and their children.  Tr. at 62.  She
indicated the individual used to drink socially and on the weekends.  On those occasions when he did
drink he would have a few beers and maybe a mixed drink or two.  However, she has never known the
individual to use alcohol to excess and she has never seen the individual drink alcohol during the week.
Tr. at 54. 

She testified that on the night of the December 2001 arrest the individual was at a restaurant to see a
band and that she was tired and  therefore did not join him.  Tr. at 59.  She testified she did not believe
the individual’s arrest indicated a problem with alcohol because even though he went to the restaurant
by himself and had more drinks than he originally planned, he made a good decision that he should rest
in the car rather than driving home.  Tr. at 59.    

Finally, she testified that the individual had nothing to drink since June 2003.  Tr. at 55.  She  indicated
that she is supporting the individual in his rehabilitation program and she intends to participate in some
of the aftercare meetings with the individual.  Tr. at 55, 56 and 60.   The individual has told her that he
never wants to drink alcohol again and she believes that he will remain abstinent.  Tr. at 56.  

D.  Two co-workers

The first co-worker testified that the individual has excellent attendance and  job performance and he is
a very conscientious worker.  Tr. at 65.   The second co-worker testified that he has known the
individual on the job for five years and that he has been his supervisor for two years.  Tr. at 69.  He
testified that the individual is a quality employee who performs an essential function that will be difficult
to replace.  Tr. at 71.  He testified that it would greatly benefit the DOE if the individual returns to an
active work assignment.  Tr. at 71.       
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E.  The individual 

The individual testified about his arrest in December 2001.  He stated that he went to a restaurant to
hear a band perform, as he had done on several previous occasions.  Tr. at 78.  He testified that when
he went to the restaurant he only intended to have two or three beers but that he got involved in talking
to people and listening to the band and consumed more alcohol then he intended.  Tr.  79.  When he
left the restaurant he realized he should not drive home and he decided to rest in his car.  The individual
indicated that his behavior in not driving his car demonstrates that he was acting responsibly after
consuming alcohol.  

The individual testified that he was assessed for admission to the intensive outpatient treatment program
described above on June 20, 2003.  Tr. at 80.   He testified that the program consisted of 14 sessions,
three sessions per week and each session was 2½ hours.  He indicated that the program made him look
at his behavior and admit that his problems with drinking really were a result of his poor decisions.  Tr.
at 81.  He believed that he is not an alcoholic because he is not physically dependent, but admitted that
he has abused alcohol.  Tr. at 81.  However, he recognized that the only cure for his problem is
abstinence and he is committed to staying  abstinent.  Tr. at 82.  He testified he is currently attending the
one night a week aftercare program held at the clinic.  He further testified that he is trying to get started
with AA.  Recently he has attended meetings of several different groups and he is trying to find a group
and a sponsor with problems similar to his.  Tr. at 84 and 88.  Finally, he testified that he is avoiding the
types of social situations with co-workers that have in the past involved alcohol.  He indicates that he
understands that in order to stay abstinent he needs to avoid those situations that have been resulted in
alcohol consumption in the past. Tr. at 92.   

IV. ANALYSIS AND FINDINGS

In his report and his testimony the DOE consulting psychiatrist diagnosed the individual as suffering
from alcohol abuse.  During his testimony, the individual’s clinical social worker indicated that he agreed
with that diagnosis.  Tr. at 11.  Therefore, the question before me is whether the individual has mitigated
the security concern associated with a diagnosis of alcohol abuse.  

The individual presents three arguments for the purpose of mitigating the security concern.  The first is
his assertion that he has made changes in life patterns involving alcohol use.  He claims that he has
joined a treatment program, has been abstinent since June 2003 and is committed to future abstinence.
The individual believes that this evidence demonstrates that he is rehabilitated and can be relied upon
not to consume alcohol in the future.  His second argument is that his alcohol problem was never
severe.  The third argument is that his skills as a machinist will be 
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hard for the DOE to replace and that his alcohol problem has never affected his job performance.  

1.  Rehabilitation

The individual has not presented convincing evidence that he has been rehabilitated.  Both the DOE
consultant psychiatrist and the clinical social worker testified that while the individual is currently in early
full remission, the individual must establish a one to two year period of abstinence before he can be
considered to be rehabilitated.  On the basis of the individual’s limited period of sobriety (June 2003
through the date of the hearing, August 8, 2003), I find that the individual has failed to demonstrate
rehabilitated from alcohol abuse.

Furthermore, while not necessary to my determination that the individual has not at this time had a
sufficient period of sobriety to demonstrate rehabilitation, the evidence submitted at the hearing does
not clearly demonstrate that the individual has been abstinent for two months and is committed to
abstinence.  I recognize that the individual and his girl friend testified that he has been abstinent. While
their testimony seemed candid, my experience indicates that such testimony tends to be self-serving and
may omit some derogatory information.  Testimony from co-workers or friends with whom he
occasionally drank alcohol prior to June 2003 indicating their observations about the changes in his
behavior would have been helpful in convincing me that he has changed his behavior.   Also, testimony
from the individual’s adult family members about the individual’s alcohol use would have been helpful in
convincing me that he is currently abstinent and that he has a commitment to remaining abstinent.
Neither type of testimony was submitted.  Moreover, I am concerned that the individual’s admitted
inability to find an AA group and the suggestion in his testimony that he is able to consume alcohol in
moderation without serious consequences indicate that he may not be fully committed to long term
abstinence.  Further, I am concerned that the individual’s’s failure to submit the written diagnosis and
treatments notes from his rehabilitation program may indicate that he does not want to present the
information because it is unflattering. 
 
B.  Seriousness of the individual’s alcohol use.

With regard to his argument that the DOE security concern should be considered partially mitigated
because his alcohol problems were spaced over a long period of time and were never severe, the
individual has pointed out that his actions associated with the December 2001 DUI arrest were
controlled.  He is correct that not driving after drinking at the restaurant in December 2001 does
indicate that he maintained some control.  However, the fact that he drank more than he had planned to
drink when he went to the restaurant indicates he has difficultly controlling his level of alcohol
consumption.   He is also correct that the arrests prior to December 2001 were some time ago - six
and eleven years.  While it has been several years since the prior arrests and his 2001 arrest was a less
serious DUI, his multiple arrests for alcohol related problems indicate a serious long term problem
related to alcohol consumption.  Therefore, he has not convinced me 
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that his alcohol abuse is a less serious problem for him than for other individuals who have been
diagnosed as abusing alcohol.  

C. Workplace skills.

Finally, I must consider his argument that he is a valued employee with a skill that will be difficult to
replace.   I was convinced by the two co-workers that he is a valued employee who has done an
outstanding job for a number of years and that the loss of his skills on the job may adversely affect the
DOE mission.  However, it is not my role to consider mitigation of a security concern on the basis of
the DOE need for the individual’s skill.   Personnel Security Hearing (Case No. VSO-0289 Note 6),2

27 DOE & 83,025 (2000).

V.  CONCLUSION

As indicated above, given the diagnosis of the DOE consulting psychiatrist and the brief period of the
individual’s rehabilitation efforts and his limited period of abstinence, I do not believe that the individual
has mitigated the DOE Criterion J security concern.  Therefore, I am not persuaded that restoring the
individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.  Accordingly, I find that the individual's access authorization
should not be restored.  

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is
performed by an Appeal Panel.  10 C.F.R. ' 710.28(b)-(e). 

Thomas L. Wieker
Hearing Officer
Office of Hearings and Appeals

Date: September 25, 2003



1/ Access authorization is defined as an administrative determination that an individual is eligible
for access to classified matter or is eligible for access to, or control over, special nuclear
material. 10 C.F.R. § 710.5(a).  Such authorization will be referred to variously in this Decision
as access authorization or security clearance.
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This decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the Individual") to
maintain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”   1/
The local Department of Energy Office (the DOE Office) suspended the Individual's access authorization
under the provisions of Part 710.  This decision considers whether, on the basis of the evidence and
testimony in this proceeding, the Individual's access authorization should be restored.  For the reasons
stated below, the Individual's access authorization should not be restored.

I. BACKGROUND 

The present case concerns an Individual diagnosed with Alcohol Dependence by a DOE Consultant
Psychiatrist (the Psychiatrist).  The Individual disagrees with this diagnosis.  The events leading to this
proceeding began when DOE officials received a request to upgrade the Individual’s access authorization.
The resulting reinvestigation raised some concerns about the Individual’s alcohol consumption.  On August
8, 2002, the Psychiatrist conducted a forensic psychiatric examination of the Individual.  In addition to
conducting this examination, the Psychiatrist reviewed selected portions of 
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the Individual’s security file and selected medical records.  On August 9, 2002, the Psychiatrist issued a
report in which he stated that the Individual was alcohol dependent.  The Psychiatrist further opined that
the Individual was not sufficiently rehabilitated and reformed to resolve the security concerns raised by his
alcohol dependence.  The August 9, 2002 Report indicates that the Psychiatrist’s diagnosis was based
upon the following factors:

(1) the Individual reported to the Psychiatrist that his first wife had complained about the Individual’s
drinking,  

(2)  the Individual reported to the Psychiatrist that he would often drink up to 30 beers a day in the 1980's,

(3) the Individual was arrested for DWI in 1994, 

(4) the Individual reported to the Psychiatrist that he currently consumes seven or eight beers a day,  
(5)  the Individual reported to the Psychiatrist that he would have to consume a case of beer to become
intoxicated,

(6)   the Individual reported to the Psychiatrist that he consumed 100 beers during a five day hunting trip,

(7) the Individual continues to drink even though he is aware that it might worsen his gout,

(8) the Individual reported that he “had been driving with a beer between his legs” for 40 years, and

(9) laboratory tests ordered by the Psychiatrist revealed that the Individual’s Gamma GT liver enzyme was
elevated. 

Psychiatrist’s Report of Examination at 2- 5.  The Psychiatrist further noted that 

There is no adequate evidence of rehabilitation or reformation.  [The Individual] continues
to drink excessively. He has never entered into a voluntary treatment for alcohol abuse and
feels no need to do so.     

Psychiatrist’s Report of Examination at 8.  An administrative review proceeding was initiated. See
10 C.F.R. § 710.9. The DOE Office then issued a letter notifying the Individual that it possessed
information that raised a substantial doubt concerning his eligibility for access authorization (the Notification
Letter). The Notification Letter specifies two types of derogatory information described in 10 C.F.R. §
710.8(h) and (j).  The Notification Letter alleges that the Individual has "an illness or mental condition of
a nature which . . . causes, or may cause, a significant defect in judgment or reliability."  10 C.F.R. §
710.8(h).  In addition, the Notification Letter alleges that the Individual has "been, or is, a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist, other licensed physician or
a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R.
§ 710.8(j).  



-3-

The Individual filed a request for a hearing in which he made a general denial of the allegations contained
in the Notification Letter. This request was forwarded to the Office of Hearings and Appeals (OHA) and
I was appointed as Hearing Officer.

At the hearing, the DOE Office presented three witnesses: the Psychiatrist, a representative of the
Individual’s employer and a DOE Personnel Security Specialist. The Individual presented seven witnesses:
five friends and co-workers and his two favorite bartenders.  The Individual also testified on his own behalf.
 See Transcript of Hearing, Case No. TSO-0040 (hereinafter cited as “Tr.”). 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this
opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c),  710.27(a). The
discussion below reflects my application of these factors to the testimony and exhibits presented by both
sides in this case.

III.  FINDINGS OF LAW AND FACT

A reliable diagnosis of alcohol dependence raises significant security concerns under Criteria J and H. In
the present case, a Psychiatrist has diagnosed the Individual with alcohol dependence and has  provided
a thorough and convincing explanation of his reasons for concluding that the Individual is alcohol dependent.
The Individual, however, disputes the Psychiatrist’s conclusion that he is alcohol dependent.  The Individual
has attempted to challenge the Psychiatrist’s diagnosis by (1) claiming that he overstated his consumption
of alcohol in an attempt to ensure full disclosure during his security investigation, (2) having a number of his
friends and co-workers testify that they had never observed him drinking to excess, (3) having two
bartender/liquor store operators testify about the amount of alcohol they have sold him, and (4) claiming
that his ex-wife’s complaints about his drinking were not valid.  After considering the evidence presented
by the Individual and the Psychiatrist’s Report and testimony, I agree with the Psychiatrist’s diagnosis of
alcohol dependence.  

The Individual contended that he overstated his consumption of alcohol in order to avoid prosecution for
deliberately providing false information to the government.   Tr. at 14, 146.  It is difficult to assign much
credibility  to this assertion.  First, it appears to be internally inconsistent. In effect, the Individual is saying
he deliberately provided false information in order to avoid providing false 
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2/ One of these bartenders/liquor store operators is also the sister of the Individual’s present wife.

information.  Second, this contention is made more difficult to believe by the Individual’s tendency to
provide contradictory testimony while on the stand at the hearing.  For example, at the hearing I asked the
Individual “Have you ever been intoxicated?”  The Individual responded by stating, “Not that I know of.
I don’t get drunk.”  Tr. at 38.  I then asked the Individual, “You weren’t intoxicated that day of the DWI?”
He replied “No, sir, no way.”  Id. After he testified that a Breathalyzer test taken at the scene of the DWI
indicated that he had a blood alcohol level of .13, I asked the Individual “[S]o you’re telling me you’ve
never been intoxicated, and you’re sure?”  The Individual replied “That’s all in somebody else’s mind. It
don’t bother me.” Id.  A few minutes later I asked “Have you ever been drunk?”  The Individual replied
“Yes.” Tr. at 40. 

The Individual presented the testimony of five friends and co-workers.  The testimony provided by these
men conclusively establishes that the Individual does not use alcohol at work and that the Individual’s
consumption of alcohol has not negatively affected his work performance.  One of these witnesses is also
a neighbor of the Individual in a very small community. This neighbor testified that the Individual is not
known as a person with a drinking problem in the community, whose inhabitants tend to share information
about each other. Tr. at 122-23.  However, the Individual’s ability to prevent his  drinking from interfering
with his work performance does not serve to establish that he is not alcohol dependent.  Nor does the
absence of a reputation for excessive drinking preclude alcohol dependence.  It is also notable that these
witnesses had spent very little time with the Individual outside of the work environment.
 
The Individual also called his two favorite bartenders/liquor store operators to testify for him.   2/ These
two witnesses operate the only two establishments that sell or serve alcohol in the small town in which the
Individual resides.  Both bartenders/liquor store operators testified that they had never had any indication
that the Individual had any problem with alcohol.  Both bartenders/liquor store operators testified that they
had often observed the Individual using alcohol and had never observed the Individual drinking to excess.
Tr. at 98-99, 105-6.  The bartenders/liquor store operators’ testimony indicated that the Individual
consistently purchases about a twelve-pack a week from each of them.  Tr. at 94, 98, 113.  The
bartenders/liquor store operators’ testimony was not particularly helpful to the Individual.  While the
bartenders/liquor store operators’ testimony established that the Individual does not drink excessively when
he visits these establishments, it does not shed any useful light on how much alcohol from other
establishments the Individual purchases or consumes.    

The Individual also provided some very personal testimony about his relationship with his first wife. The
Individual testified that his first wife’s father had been an alcoholic and that his ex-father-in-law’s actions
under the influence of alcohol had traumatized the Individual’s first wife.  Tr. at 35, 175-79.  According
to the Individual, this led his first wife to object to his consumption of alcohol, not his level of drinking itself.
Id.  Even if this testimony is entirely accurate, there is still a great deal of other evidence in the record
supporting the Psychiatrist’s conclusion that the Individual is alcohol dependent.  For example, On June
1, 2001, the Individual submitted a DOE security form entitled “Questionnaire for Sensitive Positions
(QSP).  In this QSP, the Individual reported that he had been 
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arrested for driving while under the influence of alcohol in August, 1984.  DOE Exhibit 9 at 8. The
Psychiatrist testified that the Individual made several important admissions to him during his examination
of the Individual.  Specifically, the Psychiatrist testified that the Individual admitted that he had developed
a tolerance to alcohol, Tr. at 155-56, had at one point consumed 30 beers a day, Tr. at 156, continued
to drink despite being warned, by a medical professional, that it might worsen his gout, Tr. at 157, and
continued to drink and drive even after his DWI arrest, Tr. at 158.       

One witness testified that he had been an active member of Alcoholics Anonymous (AA) for 13 years.  Tr.
at 79.  This witness testified that he had worked with the Individual for years and never suspected that the
Individual had a drinking problem.  Tr. at 80-87.  This witness testified, rather convincingly, that he thought
he would be able to tell if someone he knew as well as the Individual had a drinking problem.  Tr. at 86.
This testimony supports the Individual’s contention that he is not alcohol dependent.  However, the expert
opinion of the Psychiatrist and the other evidence in the record outweighs this testimony and I remain
convinced that the Psychiatrist properly diagnosed the Individual as alcohol dependent.

The testimony of the Individual and his witnesses has not persuaded me that he is not alcohol dependent.
The Individual’s conflicting descriptions of his alcohol consumption, the DWI he received in 1994, his
elevated liver enzyme levels, his admission that he regularly consumed alcohol while behind the wheel and
on hunting trips, his admission that he has developed a tolerance for alcohol,  and his determination to
continue drinking despite his doctor’s warning that it might worsen his gout all convince me that the
Psychiatrist properly diagnosed the Individual with alcohol dependence.     
A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO- 0244),
27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154),
26 DOE ¶ 82,794 (1997), aff’’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶83,008
(1998) (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I must exercise my common sense
judgment whether the individual’s access authorization should be restored after considering the applicable
factors prescribed in 10 C.F.R. § 710.7(c). Therefore, I must consider whether the Individual has
submitted sufficient evidence of his rehabilitation and reformation to resolve the security concerns raised
by his alcohol dependence. 

In the present case, this is not a difficult determination.  The Individual has steadfastly refused to
acknowledge that he has a problem with alcohol and he continues to use alcohol.  Therefore, there is no
evidence in the record indicated that the Individual has been rehabilitated or reformed.  Accordingly, the
Individual has failed to mitigate the concerns raised by his alcohol use and the Psychiatrist’s diagnosis of
alcohol dependence.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not resolved the security concerns raised
under Criteria J and H.  Therefore, the Individual has not demonstrated that restoring his security clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Accordingly, it is my opinion that the Individual's access authorization should not 
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be restored at this time. The Individual may seek review of this Decision by an Appeal Panel under the
procedures set forth at 10 C.F.R. § 710.28.

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: January 7, 2004



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to in this Decision as access authorization or a security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

March 19, 2004
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Case Name:                                  Personnel Security Hearing

Date of Filing:                                   May 6, 2003   

Case Number:                       TSO-0041

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as "the individual")
for an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."1/

I.  Background

The individual is employed in a job that requires that he maintain a security clearance. Because information
obtained by the local DOE security office raised concerns about the individual’s continued eligibility for
access authorization, an investigation of the individual was conducted. As part of this investigation, the
individual was interviewed by a DOE Personnel Security Specialist. After this Personnel Security Interview
(PSI), the individual was referred to a local psychiatrist for an agency-sponsored evaluation. Based on the
results of this investigation, the Manager of the local DOE facility determined that derogatory information
existed which cast into doubt the individual’s suitability for access authorization. The Manager informed the
individual of this determination in a Notification Letter which set forth in detail the DOE’s security concerns
and the reasons for those concerns. The Notification Letter also informed the individual that he was entitled
to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for
a security clearance.

The individual requested a hearing on this matter.  The Manager forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer.  The hearing was convened near
the individual’s job site. Eleven witnesses testified during the hearing. Testifying for the DOE were two
security officers, the individual’s ex-wife, and a male friend and two female friends of the ex-wife. A
minister, the individual’s supervisor, a co-worker, a clinical social worker 
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2/ Although the psychiatrist’s report was submitted as Exhibit 8 by counsel for the DOE, the
psychiatrist did not testify at the Hearing. Section 710.26(l) of the DOE’s Personnel Security
Regulations sets forth clearly delineated circumstances under which a written or oral statement that
is adverse to the interests of the individual may be admitted without providing an opportunity for
cross-examination. None of those circumstances is extant in the present case. Therefore, since I
believe that considering the psychiatrist’s report without allowing the individual an opportunity to
cross-examine the author of that report would, under these circumstances, be manifestly unfair to
the individual, I will strike the report from the record. Consequently, I will not consider that portion
of the Notification Letter that alleges dishonesty or lack of forthrightness during the psychiatric
evaluation. 

and the individual himself testified on behalf of the individual. The social worker testified by telephone at
a later date.   

II.  Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession
of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraphs (f) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8.  

Paragraph (f) defines as derogatory any information indicating that the individual has “deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive Positions, a Personnel Qualifications Statement, a personnel security interview,
in written or oral statements made in response to an official inquiry regarding [the individual’s] eligibility for
access authorization, or during proceedings conducted pursuant to § 710.20 through § 710.31, inclusive,”
of the DOE’s Personnel Security Regulations. The Notification Letter alleges that the individual provided
“false and misleading” information during his PSI about his interactions with his ex-wife. Notification Letter,
Enclosure 1. Specifically, the Letter cites his statements that he had never stalked his ex-wife, that their
encounter on May 22, 2002 was “purely coincidental” and that he “was in the area on other business.” Id.
The Letter alleges that the individual was in fact stalking his ex-wife during this encounter, and cites the
statements of security personnel in support of this allegation. According to these employees, the individual
drove slowly through the parking lot of the building in which the ex-wife worked while visually scanning the
parking lot area.  The Letter also states that according to the psychiatrist’s report, there are discrepancies
between the information that the individual provided to the psychiatrist and information provided during the
PSI, and that the psychiatrist also questioned the veracity of the individual’s account of an incident between
him and his ex-wife. 2/

Paragraph (l) concerns information showing that the individual has engaged “in any unusual conduct or is
subject to any circumstances which tend to show that [he] is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause [him] to act contrary to the best interests of national 
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security. Such conduct or circumstances include, but are not limited to, criminal behavior . . . , or violation
of any commitment or promise upon which DOE previously relied to favorably resolve an issue of access
authorization eligibility.” Under this paragraph, the Letter states that the individual confronted his ex-wife
“on numerous occasions” despite the existence of a restraining order barring him from having contact with
her, and that he was arrested for violating the order. The Letter also alleges that the individual has had
altercations with “disinterested parties” and has made threats toward his ex-wife’s coworkers and friends.

III.  Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant
information.”  10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes;  the likelihood
of continuation or recurrence of the conduct; and any other relevant and material factors.
10 C.F.R. § 710.7(c).    

A DOE Personnel Security Hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a
showing of derogatory information raising security concerns, the burden is on the individual to produce
evidence sufficient to convince the DOE that restoring his access authorization “would not endanger the
common defense and security  and  would  be  clearly  consistent  with  the  national  interest.”   10 C.F.R.
§ 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995)
(affirmed by OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned
above and of all the evidence in the record in this proceeding, I find that the individual has failed to make
this showing, and that his security clearance should not be restored at this time.   

As was made evident by the testimony at the hearing, the events discussed in the Notification Letter
occurred during the bitter dissolution of the individual’s marriage to his ex-wife. The ex-wife testified that
in 1996, after the marriage “had been declining for years,” she decided to file for a divorce and move with
the couple’s children away from the individual and into an apartment. Hearing Transcript (Tr.) at 37-38.
During her first night in the apartment, she stated, there was a “confrontation where he was very violent,
banging on the door [of her apartment] and making threatening remarks and I had to call police officers.
The following day I filed for a restraining order because the incident frightened me.” She added that the
threatening remarks concerned “the harm he would inflict upon me if I didn’t bring his kids back and if I
didn’t try to settle this.” Tr. at 38.
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Later that year, the couple reconciled, but, according to the ex-wife, the marriage was never the same.
Prior to 2000, the ex-wife continued, the individual began having an affair with the woman who was to
become his current wife, and a child was born of that affair. Tr. at 39. Subsequently, the ex-wife decided
to divorce the individual, she said, because he would not agree to end his relationship with the child’s
mother. Tr. at 40. Because both parties wanted the divorce to be amicable, the ex-wife continued to see
the individual socially and to engage in activities with the individual. Tr. at 41. However, the ex-wife
decided that since she had filed for divorce in December of 2000, it was time to end her social relationship
with the individual, and she informed him that she would not be accompanying the individual and their
daughter on a trip to a nearby city. Tr. at 42. 

She testified that this angered the individual, who, on the day of the trip, came over to the house where the
ex-wife and their daughter were living, began arguing with the ex-wife, and left without taking their
daughter.  The ex-wife then left to attend a seminar at her church. Id. The individual came to the church,
and, according to the ex-wife, angrily insisted that she leave the seminar, get their daughter, and bring her
to the church. Id. When the ex-wife told the individual that she would not go get their daughter until after
the seminar, she said, “he assaulted me, pulled me, threw me on the floor.” She explained that 

As I was turning to walk away and the floor was not carpeted, it is a tile floor, and it was
downstairs in the basement of the church. The people who were conducting the seminar,
and other church members, were in the fellowship hall. And as I turned to walk away from
him, he grabbed me by the back of my clothing and he flung me to the floor. And then he
got over me and he put his fist in my face and he said, “I’ll do it.” At that time some other
people heard the fall and when they came in there he ran out of the church. And that was
basically the beginning of the violence, the hostility in the divorce. It did not have to happen
that way. 

Tr. at 43. When asked whether there was any chance that the incident could have been accidental, she
replied that the “difference in our size, I could say maybe he did not realize the force that he was using, but
that became untrue to me when he straddled me and had his fist in my face, that told me it was intentional.”
Tr. at 44. 

After this incident, the ex-wife sought and received an order of protection from a local court. Initially, she
said, the provisions of the order allowed for some social contact with the individual. Tr. at 45. However,
after other incidents, the ex-wife went back to court and had the order changed to one of protection with
no contact. Tr. at 46. These incidents included the individual’s allegedly placing a “For Sale” sign in the
yard of the house in which the ex-wife was living (Tr. at 47), a visit by the individual to the house for the
stated purpose of retrieving some papers, but which the ex-wife believes was for the purpose of allowing
the individual access to the garage so that he could unlock a window there in preparation for a later,
surreptitious entry (Tr. at 48), and a series of telephone calls to the ex-wife during working hours in which
the individual complained about what she “hadn’t done right with the children or one particular incident he
said I was smelling myself and just crazy stuff that were constant complaints.” When asked if there was
anything threatening about the calls, she replied that “there was a time when I allowed our daughter to go
out of town for vacation 
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3/ By “hocked,” the ex-wife demonstrated that she meant the act of gathering saliva in the mouth in
preparation for spitting.  

because the whole incident was stressful to her and it was summer time and she was out of school. Well,
he had a problem with that, so there were threats that if I didn’t tell him where she was or if I didn’t bring
her back, I was going to be sorry for that.” Tr. at 49-50. 

The ex-wife went on to state that the individual “totally ignored” the order of protection without social
contact. Tr. at 50. The first violation of the order occurred when the ex-wife encountered the individual at
a local post office. Although she left the post office and tried to avoid the individual, “he yelled at me that
if I didn’t tell him where our daughter was that I was going to be sorry. . . .And that was strictly a violation
[of] the restraining order. I never said anything to him because he was not to have any kind of contact with
me. The order stated that anything he needed to say to me was supposed to go through my attorney.” Tr.
at 51. Another violation allegedly occurred when the individual “followed [the ex-wife and their daughter]
as we were leaving [town] and went to McDonald’s to eat an ice cream and he pulled to the bank across
the street.” Tr. at 51-52. Knowing that she had to go through a nearby gas station to get home, the ex-wife
testified, the individual then waited at the station. “And as I was inside paying for my gas,” she continued,
“he was at the van that I drive yelling at our daughter to open the door and then he came inside [the
station], once she would not open the door, he came inside. He started to have a conversation, but I had
my cell phone with me and I told him if he didn’t leave me alone, I was going to call 911.”

The ex-wife also described a 2002 altercation that took place between the individual and a male friend of
the ex-wife. She testified that she went to the local county clerk’s office on her lunch hour to get a
registration and tags for her van, and invited the male friend to ride with her. When the two of them arrived
at the clerk’s office, the ex-wife went into the building and the male friend remained in the parked van.
From inside of the building, the ex-wife saw the individual drive up in his vehicle, get out, and walk toward
the van. Fearing that the individual was going to initiate a confrontation, the ex-wife opened the door of the
clerk’s office and told the individual to get away from her van. The individual and her friend began to shout,
with the individual claiming that the ex-wife’s friend had a knife and was trying to cut him. Tr. at 54-55.
When asked whether her friend had a knife, the ex-wife replied, “No. I looked at [her friend’s] hands and
he didn’t have a knife.” Tr. at 55. After going into nearby business establishments in an attempt to garner
witnesses, the ex-wife continued, the individual approached the friend, began shouting at him, and the
individual allegedly “hocked and spat in his face.” Id. 3/ The friend asked if the individual wished to fight,
and, by way of reply, the individual allegedly “hocked and spat in his face again.” Tr. at 56. At that point,
the ex-wife stated, she “lit into [the individual] and [her friend] held me back because I could not believe
he was doing that.” Id. The police arrived and ended the confrontation. 

Two security officers at the ex-wife’s place of employment testified about another encounter in 2002
between the individual and his ex-wife. Both officers stated that they had been informed of the ongoing
problems between the individual and his ex-wife, that they had been provided with pictures of the
individual, and that they were not to allow the individual access to the facility at which she 
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worked. Tr. at 10-11, 23. The first officer testified that he was patrolling the parking lot outside of the ex-
wife’s building when he saw the individual driving very slowly through the lot. He stated that the individual
was scanning the parking lot “and he drove on around and came on through very slow, went down to the
post office, turned around in the parking lot and came out and came back through our parking lot still
driving very slow.” Tr. at 12. He then parked nearby, and when the ex-wife left her building, the officer
tried to get her attention to tell her that the individual was nearby. However, he was unable to do so, and
when she drove off of the parking lot, the individual ran a red light to pull right up on her bumper, with a
distance of about a half a car length between them. The officer, who had been instructed to follow them
and insure the ex-wife’s safety, further testified that “when we got to the next red light they made a left and
he was still on her, [and] by the time we got to the next one that light stopped her and he was still directly
behind her.” Tr. at 13-15. 

The second security officer also testified that the individual was parked in a place near the ex-wife’s job
site, and when she left several minutes later, he “went against the red light and fell in behind [the ex-wife],
was following her. At that time the . . . building security complex manager advised us to go follow [her] and
bring her back to the . . . complex.” Tr. at 25. He added that the individual was following at a distance of
“less than a car length,” Tr. at 27, and that they had had reports of other sightings of the individual in the
parking lot of the ex-wife’s job site. He explained that 

We have had reports that he has been in the parking lot and stuff and, most of the time,
when we got here he was already gone, you know, where we have seen, I think at one
time we had four different vehicles that he was seen in that we were told to watch for. 

Id. 

One of the ex-wife’s female friends also testified. She stated that in 1996, she helped the ex-wife move
away from the individual and into an apartment. She then spent that night in the apartment with the ex-wife
because “she was afraid of being alone and afraid of what her husband would do . . . .” Tr. at 147. Then

About four o’clock in the morning there was banging and screaming at the door and it was
her husband screaming to let me in, give me my kids. And just making a real, being really
loud and obnoxious to where [the ex-wife] called the police and they were already on their
way because one of the neighbors had called them already because of the way he sounded
violent or angry.

Id. She added that he came back later that morning, and continued banging on the apartment door and
yelling. Tr. at 148.

Several months later, the friend continued, the individual allegedly threatened her and her daughter by
telephone in a message that he apparently left on the daughter’s answering machine. The friend testified that
she had heard the message, and that the individual had told the friend’s daughter “‘I want you to know I’m
going to get you! I’m going to make your life a living hell! I’m going to make 
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your mother’s life a living hell! I’m going to get her!’” She added that the individual’s tone of voice was
angry and hostile. Tr. at 149. 

The friend also described two instances during which she believed the individual was “stalking” her. The
first instance occurred in 1999. The friend testified that she 

went into the credit union and I noticed that he was in there and I . . . just left and went out
and got in my car and over in the corner of the parking lot they have cars there that are for
sale. And they had, I believe it was a van, and I wanted to see what kind it was, so I drove
on over there and stopped and got out. And then his truck, he was in his truck, and he
pulled over and stopped and just sat in his truck glaring at me. And I walked around and
got the information I wanted. Didn’t acknowledge him.
Q. I’m sorry?
A. I did not acknowledge him. Got back in my vehicle and decided to go to [a local
restaurant] for lunch, so I went down the side road and down the little road and he just
followed me down there.

Tr. at 150-151.  

The second instance also involved an encounter at the credit union. The female friend explained that she
and a co-worker stopped at the credit union on their lunch hour, and the co-worker went in to transact
some business. The friend said that she

saw [the individual] come out . . . . and he drove behind my vehicle and stopped for a few
seconds and went on his way. And then went out onto [an adjacent road], and he drove
back and forth twice on there while I was waiting for [the co-worker]. At that time, after
he went by about twice, my son pulled in next to me and started talking. . . .And I said
‘Oh, [the individual] is stalking me again, you know, driving back and forth . . . .’ He says
‘that brown, Mazda pickup truck?’ And I didn’t know how he knew. And he said he went
by four times since I pulled in, he saw him in his rear view mirror.

Tr. at 151-152. 

A second female friend testified that after helping the ex-wife move one evening in 1996, she and another
woman were followed by the individual after they left the ex-wife’s residence. When asked whether the
individual had ever behaved in a threatening manner towards her, she replied that she and another woman

were at [the ex-wife’s] house and he chased us all the way back to [a nearby town]. We
went into the police department and he didn’t follow us in there but he chased us all the
way back to [town] and was trying to get up beside us and make us pull over. For what
reason, we don’t know, other than that we were helping [the ex-wife].                          

***
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Q. Was he actually trying to run you off the road?                                                      
A. He didn’t try to bump us, or anything like that, to run us off the road. He chased us all the way
back to [town].

Tr. at 169-170.

A male friend of the ex-wife then testified. He stated that the ex-wife had revealed to him that she and the
individual were having marital difficulties, and that he had urged her to take all necessary steps to keep their
marriage together. He added that, one evening in March or April 2001, the individual made an
unannounced visit to the male friend’s residence and informed the male friend that he did not want the male
friend to have any further contact with his then-wife. A few weeks later, the male friend continued, he
started to receive threatening telephone calls from the individual. He said that the “phone calls were in the
sense of; ‘I told you I don’t want you talking to my wife. If you continue, I’m going to take care of you.’
As a matter of fact, one time he called me and told me to come and meet him somewhere and we could
get it on.” Tr. at 177. 

Subsequent to the individual’s visit in Spring 2001, the male friend continued, the individual followed him
by car on at least two occasions. On the first occasion, the individual allegedly followed the male friend 

after work, and at first I didn’t think it was him, so what I decided to do was pull over to
the side of the road. When I pulled over, he pulled over and I just waited and he waited.
Q. How long did you wait?
A. I’d say about a minute. a minute to two minutes, you know. I pulled off, he pulled off.
I slowed up, he slowed up.
Q. How long did this take place? How long did it last?
A. I would say maybe five or ten minutes.

Tr. at 178. On the second occasion, the male friend testified that he was driving at highway speeds on a
nearby interstate highway, and

I looked up and here come [the individual] and he got right behind me and had his fist
raving and taunting and pointing his finger and he pulled to the side of me and pointing his
finger and just taunting me. And then he swerved over in front of me and I had to hit my
brakes to keep from hitting him, then he slowed up and I had to swerve around to miss him
and then he took the exit and left.

Tr. at 180. The friend added that he reported this incident to the state highway patrol, but was informed
that since there were no other witnesses and the encounter was not observed by an officer, they could not
do anything. Tr. at 181. 

The male friend also described two face-to-face encounters that he had with the individual. The first
occurred while the ex-wife’s friend was working out at the local civic center facility. He stated that 
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he saw the individual, and commented to him that he was happy to hear that the individual was going to
church. This comment appeared to agitate the individual, he added, and the individual followed the male
friend to a nearby running track and 

[a]s we continued to talk, he sort of got real ugly and started making threats about my
family. He knew where my mother lived, her phone number and stuff like that, my children.
And I just stood up and started praying for him. And I held my hands up and he hit my
hand. And I asked him why he hit me. And he just kept on and kept on and arguing and
being ugly. And as people walked on the track, I said, ‘please tell this man to leave me
alone.’ And then I proceeded to walk away. But as I walked away, I decided to go to the
police department and inform the police what [the individual] did. . . . But during the same
time, [the individual] also called the police and informed them that I hit him. But I was on
the track in my workout clothes. I was there for a purpose.

Tr. at 179-180. The second encounter was the incident at the county clerk’s office previously described
by the ex-wife. The male friend testified that he and the ex-wife went to lunch and afterwards, he rode with
her as she went to pick up the tags for her car. As he was sitting on the passenger’s side of her car outside
of the clerk’s office cleaning his fingernails with a knife, the individual came to the window “with a
threatening gesture.” Tr. at 181. The friend explained that the individual said “Boo!” and reached in the
window at the male friend. The male friend then put the knife to the individual’s throat “because he startled
me and scared me . . . . And he had already been threatening me, so I didn’t know what he was planning
on doing.” Tr. at 181-182. At that time, the ex-wife came out of the clerk’s office and began arguing with
the individual. When the friend got out of the car, he added, the individual “turned back around and started
battering me and he spat in my face.” Tr. at 182. The police then arrived and the altercation ended. The
police talked to both the individual and the male friend, and they told the male friend that although the
individual stated that he was also at the clerk’s office to pick up tags, he did not have the necessary
paperwork in his possession. Tr. at 183-184. 

During his testimony, the individual denied that some of the alleged instances of “stalking” set forth above
actually occurred, and offered differing accounts of, or explanations for, other incidents. With regard to the
telephone message that the individual left on the voice mail of a daughter of one of the ex-wife’s friends,
the individual explained that after the ex-wife returned from a weekend stay in a nearby city, the individual
found a book among her personal effects in which she had recorded some of the details of what the
individual believed was a romantic liaison, including, he testified, where she was staying, the name of the
man with whom she was meeting, and the time they were to meet. Tr. at 238. The name and telephone
number of the daughter of the ex-wife’s friend was also written in the book, and the individual admitted that
he called her and stated “that she needed to stay away from [his] family affairs,” and “that if she didn’t, [he]
would make her life miserable.” Id. 

The individual’s account of his early morning visit to the ex-wife’s apartment at the beginning of their 1996
separation differed significantly from the testimony offered by the ex-wife and the friend who was with her
that night. He testified that he had traveled to visit his family in another state, and 
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he received a call informing him that there was a moving van in front of his house and a large number of
people in his front yard. After confirming this in a telephone conversation with a neighbor, the individual then
drove back to the house that he and the ex-wife had shared, arriving at “three-thirty or four o’clock” in the
morning. He stated that he went to the ex-wife’s apartment, with a police escort, to retrieve his children,
explaining that he had “already discussed that with her. I told her she could [move out], but the kids could
not go.” Tr. at 243. The policeman spoke to the ex-wife’s friend, who was spending the night with the ex-
wife, but neither he nor the individual spoke to the ex-wife. After the officer informed him that there was
nothing more that the officer could do, he left. The individual denied having threatened the ex-wife, as was
averred by the ex-wife when she obtained an order of protection the following day. Tr. at 244.

It was apparently on this same evening that the individual followed the ex-wife’s second female friend, as
she had previously testified. He explained that when he got back from visiting his family, 

I went to the house, the door was open, the house was ransacked . . . . I noticed a car out
in front of the house and I went out and the car left . . . . And I got behind the car and
followed the car . . . . And my first impression was that since the door was open, I felt that
they were in the house stealing and I didn’t know who it was at the time.

Tr. at 245. He indicated that he followed the car to find out who was in it and what they were doing. Tr.
at 246. 

Regarding the incident during which he allegedly assaulted his ex-wife at the church, the individual testified
that he went to her home to pick up their daughter and take her to a nearby city. When he arrived, their
daughter was not ready, so he returned to his residence, “and the plan was that [the ex-wife] was to bring
her to [the individual’s] house” when the daughter was ready. Tr. at 256. Eventually, he continued, he got
a call from the ex-wife in which she informed him that she was running late for a seminar that she wanted
to attend at a local church, and she told him that he would have to meet her and get their daughter at the
church. However, when he arrived at the church, his daughter was not there. The individual located his ex-
wife in the basement of the church, where the seminar was being held. As they stood near the exit, 

we were arguing about who was going to get her and why she didn’t bring her to the
church. And I had her by the arm, I grabbed her by the arm, and she proceeded to walk
away, she said, “Turn me loose.” And I turned her loose and she fell. And I reached to
help pick her up and her exact words were “Don’t touch me.”

Tr. at 258. The individual added that he did not hit his ex-wife, threaten to hit her or raise his hand to hit
her. 

The individual then discussed his encounter with his ex-wife outside of the post office, during which he
allegedly violated the Order of Protection without Social Contact that was in effect at that time. He stated
that when he saw her, they were on opposite sides of the road. “And my question to her was ‘Where is
my daughter?’ And she just ignored me. I said, ‘[ex-wife’s first name], you know I’ve 
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got custody, I have got temporary custody of the kids every weekend.’ And I asked her about the daughter
again and basically that was it.” Tr. at 265. The individual admitted that he was angry at his ex-wife because
she had allegedly refused to honor a temporary court order granting the individual custody of their children
on weekends, and specifically because she “took [their daughter out of school] and I had no clue where
she was.” Tr. at 266. However, he maintained that he made no threats, and used no harsh words or force.
Id. He said that he was issued a citation for violating the Order, which was later dismissed. Tr. at 267, 268.

The individual then discussed the incident at the parking lot of the ex-wife’s place of employment. He said
that he had been trying to contact the ex-wife to tell her that he would pick up their daughter from school,
but had been unable to do so. After leaving work, he decided to 

go in the post office or the credit union, I go over there a lot and do business over there.
I saw a group of people standing in the parking lot, which is not right in front of [the ex-
wife’s job site] but over where security is. And I saw . . . some other folks right in the
parking lot there, and . . . we waved and I drove on through because they caught my
attention. I went on through and went down to the credit union, or whatever, and came
back and I turn in the parking lot [at the ex-wife’s job site] and I see [the ex-wife’s] van.
And I thought, oh, she is over there. And my intention was to go to Home Depot anyway,
but I saw her, she wasn’t out there and I looked at my watch or my cell phone and thought
she is probably getting off shortly. So I went through the parking lot and came back around
. . . and she was coming out or was about to come out at that time. And I followed her and
my objective was . . . . to let her know that I’m taking [their daughter] with me. 

Tr. at 271-272. The individual added that he didn’t recall running the red light, and that there was no order
of protection in effect at that time. Tr. at 272, 273. 

Concerning the allegations made by the ex-wife’s first female friend, the individual denied ever having
followed her. He indicated that their encounter in the credit union was accidental, and said that he

walked out and she came out and I know she was looking at a car and I pulled up because
I wanted to see. They have a parking lot over there where they sell “repos” from the credit
union. And she was looking at the car and I pulled up, I was going to look at the car too,
but I stayed in my truck and waited until she left. And then I went and looked at the car.

Tr. at 280.

The individual then addressed the allegations made by the ex-wife’s male friend. He stated that during his
argument with the male friend on the track near the civic center, the male friend “took his hand and put it
across my head. He put his hand up and I knocked his hand down and I said, ‘Don’t 



- 12 -

put your hand on me.’” The individual then called the police, but was told that since no blows were
exchanged, no action would be taken against the male friend. Tr. at 282-283. 

With regard to their confrontation at the county clerk’s office, the individual testified that he had gone there
at lunch to get tags for one of his vehicles. He happened to see his ex-wife’s van parked near the clerk’s
office, and saw the male friend in it. When the individual said “Boo!” the male friend “jumped out of the
truck. He didn’t draw a knife on me from the window, he jumped out of the truck and pulled a knife.” Tr.
at 284. A heated exchange followed, and witnesses intervened and separated the two. The individual
denied that he intentionally spit on the male friend, but admitted to having used poor judgement in
approaching and speaking to him. Id, Tr. at 291.

Finally, the individual stated that he visited the male friend’s house because he found the friend’s telephone
number on the individual’s caller ID unit, and because the ex-wife’s cellular telephone bill showed a large
number of calls from her telephone to the friend’s job site or residence. At first, he said, the male friend
denied knowing the ex-wife. Then, he admitted that the ex-wife was “an acquaintance,” and that the ex-
wife kept calling and keeping him awake at night talking about her marital difficulties. Tr. at 287-288. In
general,  the individual contended that his encounters with the witnesses called by the DOE had been
accidental in nature, and that in some instances, they had lied or exaggerated in describing his actions. Tr.
at 290-299. 

The minister, the individual’s supervisor, and a co-worker also testified on the individual’s behalf. The
minister said that she provided marital counseling for the individual and his ex-wife approximately four years
ago, and that the individual had been honest and truthful in his dealings with her. She added that she had
seen the ex-wife on an individual basis in social settings during this time, and that she had not mentioned
any violent or threatening actions by the individual. Tr. at 206-214. The supervisor and co-worker also
attested to the individual’s honesty and trustworthiness. Tr. at 216, 229. 

Approximately five weeks subsequent to the testimony recounted above, the hearing was reconvened and
a clinical social worker testified by telephone on the individual’s behalf. She stated that she has met with
the individual on a weekly basis to discuss issues regarding his suspended clearance, the hearing, and his
dealings with his ex-wife. Supplemental Hearing Transcript (Sup. Tr.) at 5. She diagnosed the individual
as having suffered from an Adjustment Disorder with Depressed Mood, Sup. Tr. at 14, but said that since
their first meeting, his outlook has improved substantially. Sup. Tr. at 17. The individual has taken some
responsibility for his reactions to perceived provocations, Sup. Tr. at 15, is managing provocation better,
Sup. Tr. at 10, and, in the social worker’s opinion, has no mental or emotional problems that should call
into question his suitability for a security clearance. Sup. Tr. at 8. 

After fully considering all of this testimony and the record as a whole, I find that the individual has not
adequately addressed the DOE’s security concerns under Section 710.8, paragraphs (f) and (l) of the
personnel security regulations. Concerning paragraph (f), I conclude that the individual “deliberately
misrepresented, falsified, or omitted significant information” during his PSI. During 
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4/ However, at the hearing, the individual testified that he wanted to talk to the ex-wife about picking
their daughter up from school so that he could take her out to dinner, and that he followed her as
she left the parking lot because he had been unable to reach her by telephone. Tr. at 269.

5/ At the hearing, the individual indicated that one of the reasons that he considered the PSI “a hostile
situation from the minute I entered the room,” Tr. at 273, was because the Personnel Security
Specialist offered the individual the option of taking an anger management class. Id. However, it
is quite possible that this administrative review would not have occurred had the individual taken,
and successfully completed, such a class.  

that interview, he implied that his 2002 parking lot encounter with his ex-wife occurred because he was in
the area conducting other business when his ex-wife happened to be getting off from work.

Well, . . . I went through, . . . went to the, I was in the Credit Union and came back, went
through the parking lot, went to Home Depot, came back, and then [the ex-wife] came out
in front of, I don’t know if she was ahead of me or. . . behind me at first, but she came out
of . . . the . . . driveway right here in front of the building here. . . . I was behind her.
Q: Just another coincidence?
A: I guess so, and . . . I had no contact with her, and when I saw her I said, ‘Oh, well,
that’s [the ex-wife]’

PSI at 40. He said that he wanted to talk to the ex-wife because she had not responded to a letter that the
individual had sent in which he indicated that he wanted to take their daughter on an out-of-town trip. 4/
Id. He also added that he was in the lot “probably . . . 30 seconds at most,” and that he did not circle the
parking lot, but instead “left the Credit Union, went through the parking lot, went to Home Depot, came
back,” driving straight through the parking lot twice. PSI at 41.

However, based on the testimony of the two security officers, I believe that the individual’s primary intent
during this incident was to confront his ex-wife. The first security officer testified that he saw the individual
driving very slowly through the parking lot, “just viewing the parking lot area and he drove on around and
. . . went down to the post office, turned around in the parking lot and came out and came back through
our parking lot still driving very slow.” Tr. at 13. He further stated that the individual “didn’t go to the Home
Depot parking lot at all.” Both he and the second security officer testified that the individual did not transact
any business at the Home Depot, and that he parked nearby until the ex-wife emerged from her place of
employment and drove away, whereupon he ran a red light and followed her. Tr. at 13, 24-25.

The individual admitted that he not been completely honest when describing this incident during the PSI,
Tr. at 295, and he attempted to justify his misleading description by claiming that it was a reaction to what
he perceived as a hostile interview by the personnel security specialist. Tr. at 273. 5/ It is true that, to
ascertain the facts in a given situation, an interviewer may aggressively question 
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6/ I note that an apparent inconsistency also exists between the testimony of the ex-wife that the male
friend did not have a knife during the altercation, and the admission of the male friend that he was
so armed. However, the ex-wife did not witness the entire encounter, and it is possible that the
male friend had put the knife away by the time that the ex-wife emerged from the clerk’s office. I
further note that this inconsistency weighs against the individual’s unsupported allegation that the
ex-wife and her male friend conspired to present false testimony about the incident. Tr. at 291.

a clearance holder, and point out any perceived inconsistencies in the answers given. However, even if I
was to accept the individual’s characterization of his PSI as accurate, I could not agree that the individual
was justified in offering information that he knew to be false or misleading. Much of the information that the
DOE relies on in making security determinations is obtained from clearance holders. In order to ensure the
accuracy of those determinations, individuals must give to the DOE information that is as accurate as
possible. Prior to the PSI, the individual was informed of the importance of providing accurate information,
and signed a statement which set forth the criminal sanctions that could be imposed if he knowingly made
false or misleading statements. I find that the individual has not sufficiently addressed the DOE’s security
concerns under paragraph (f). 

I also find that the individual has engaged in unusual conduct or is subject to circumstances which tend to
show that he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be
subject to pressure, coercion, exploitation, or duress within the meaning of paragraph (l) of the DOE’s
personnel security regulations. In addition to the misleading information that the individual provided during
the PSI, certain aspects of the individual’s testimony at the hearing cause me to harbor substantial doubts
about the individual’s honesty and candor. Specifically, I am troubled by the inconsistencies between that
testimony and the testimony of the ex-wife and the male friend about the altercation at the county clerk’s
office. As previously stated, both the ex-wife and the male friend testified that during the confrontation at
the county clerk’s office, the individual deliberately spat on the male friend. 6/  However, if the individual’s
version of the events is to be believed, he just happened to be at the clerk’s office getting new tags on the
very day and at the very time that his ex-wife and her friend were there, and he did not intentionally spit on
the male friend. I am also disturbed by the number of instances in which the various witnesses testified that
the individual followed them or acted in a threatening manner toward them, but in which the individual
replied that their encounter was accidental, or his actions misinterpreted or exaggerated. I find it more likely
that the individual was engaged in threatening behavior toward the ex-wife and the other witnesses than that
the meetings were coincidental and his actions misunderstood. In general, I did not find the testimony of
the individual to be credible. During the hearing, I was made acutely aware of the enmity that existed
between the individual and his ex-wife, and I realize that such strong feelings can, consciously or
unconsciously, influence testimony. For this reason, I give particular weight to the testimony of witnesses
other than the divorced couple, and I note that the individual’s account of the incidents described above
is largely uncorroborated.   
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I further conclude that the individual’s threatening behavior toward his ex-wife and her friends evidenced
a disrespect for the law, and, in at least one instance, a disregard for their personal safety. In the summer
of 2001, the ex-wife obtained an “Order of Protection Without Social Contact” against the individual.
Under the terms of this Order, the individual was “enjoined from coming about the [ex-wife] for any
purpose,” and was specifically prohibited from “stalking” her or communicating with her in any manner
except through their attorneys. DOE Exhibit 16. Subsequent to that Order, the individual and his ex-wife
had their encounter at the post office, during which he admittedly spoke to her. Although the misdemeanor
citation that the individual received as a result of this incident was later dismissed, with the individual paying
court costs, DOE Exhibit 12, I believe that the individual’s actions demonstrated a troubling lack of respect
for the court order. More disturbing still was the individual’s driving encounter with the ex-wife’s male
friend. While traveling at highway speeds, the individual pulled over in front of the male friend’s vehicle and
slowed down, causing the male friend to apply his brakes and swerve in order to avoid hitting him. This act
could easily have resulted in serious injury to the individual, the male friend, or to other drivers, and
demonstrated a serious defect in judgement, if not a conscious disregard for the law. The security concern
raised by this behavior is that if the individual is willing to act without regard to legal requirements in his
personal life, he might be more likely to disregard legal and regulatory requirements for the handling of
classified information. The security concerns raised by the DOE under paragraph (l) remain unresolved.

IV. Conclusion

As explained in this Decision, I find that the individual has not presented evidence that is sufficient to allay
the DOE’s security concerns. The essentials of the accounts given by witnesses at the hearing remain
uncontradicted. It is clear from the record in this matter that the events in question occurred during the
particularly acrimonious and bitter dissolution of a marriage, and I find this to be a mitigating factor. I am
also encouraged by the individual’s decision to seek counseling. However, I am not convinced that these
factors outweigh the serious concerns described in the Notification Letter. Based on the record in this
proceeding, I am therefore unable to conclude that restoring the 
individual’s access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.  Accordingly, I find that the individual’s access authorization
should not be restored.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: March 19, 2004
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Case Number: TSO-0042

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as “the individual”)
to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” 
A local security office of the Department of Energy (DOE) determined that reliable information it had
received raised substantial doubt concerning the individual's eligibility for access authorization under the
provisions of Part 710. The issue before me is whether, on the basis of the testimony and other evidence
in the record of this proceeding, the individual's access authorization should be restored.  For the
reasons stated below, I find that the individual's access authorization should be restored.

I. BACKGROUND 

The individual works for a contractor at a DOE facility where some assignments require an access
authorization.  Beginning in 1997, when he was 18 years old, the individual was a summer intern at the
facility for a number of years, attending college during the academic year.  The present proceeding arose
when the individual’s employer requested a higher level of access authorization for the individual.  The
personnel security branch responsible for the DOE facility where the individual works (local security
office) ordered an investigation of the individual in connection with that request.  In the course of the
investigation, a source revealed that the individual had smoked marijuana during college.  The local
security office presented the individual with a Letter of Interrogatory, which contained questions to which
the individual provided written responses.  With respect to his use of marijuana, the individual stated that
he had not used marijuana since high school.  The local security office then conducted an oral interview
with the individual.  At first, the individual denied using marijuana since high school, but later in the same
interview, he admitted that he had smoked marijuana more than once in college. The individual’s use of
marijuana and his lack of honesty in concealing that use caused the local security office to question
whether the individual’s holding an access authorization posed a threat to the national security.  
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 At the end of the hearing, the local security office asked for 30 days in which to submit into the record evidence that*

the individual had received documents upon leaving his summer internships each year concerning his security
responsibilities.  The office has not submitted any such evidence.

On the basis of that information, the local security office issued the individual a Notification Letter, in
which it stated that the DOE has substantial doubt about the individual’s eligibility for access
authorization, based on disqualifying criteria set forth in section 710.8, paragraphs (f), (k) and (l). In the
Notification Letter, the local security office stated that the individual had completed a Questionnaire for
National Security Positions (QNSP) in November 2000.  Question 24a of that form asked, “Since the
age of 16 or in the last 7 years, whichever is shorter, have you illegally used any controlled substance,
for example, marijuana . . . ?”  The local security office alleges that the individual intentionally
responded in the negative, though he had in fact used marijuana during the 2000-2001 academic year
while at college, after holding access authorization during his summer internship.  The local security
office also asked the individual questions about his marijuana use in a Letter of Interrogatory that the
individual completed in February 2002, and alleges that the individual falsified his responses when he
wrote that his last use of marijuana took place when he was 15 years old and in high school, and
omitted significant information when he failed to state that he had used marijuana in college.  The local
security office maintains that such withholding or falsifying of information raises a security concern under
10 C.F.R. § 710.8(f) (Criterion F).  The Notification Letter also refers to an interview conducted by a
personnel security specialist of the local security office in August 2002 (Personnel Security Interview, or
PSI), in which the individual admitted that he had used marijuana at least 12 times during the 2000-
2001 academic year.  The local security office maintains that such use of illegal drugs raises a security
concern under 10 C.F.R. § 710.8(k) (Criterion K).  Finally, the Notification Letter sets forth certain
actions of the individual that the local security office contends raise additional security concerns:
intentionally stating falsehoods when, early in the PSI, he maintained that he had only used marijuana
once; knowingly associating with people who used illegal drugs; using marijuana at least 12 times after
signing a Security Acknowledgment that informed him that he could lose his access authorization for
involvement with illegal drugs; and using marijuana despite his acknowledgment that it “alters your mind
and perception and impairs your ability to function normally.”  The local security office maintains that
such actions raise security concerns under 10 C.F.R. § 710.8(l) (Criterion L).  

The Notification Letter also informed the individual of his procedural rights, including his right to a
hearing.  The individual then filed a request for a hearing.  This request was forwarded to the Office of
Hearings and Appeals (OHA) and I was appointed as hearing officer.  A hearing was held under 10
C.F.R. Part 710.  At the hearing, the DOE called as its only witness the personnel security specialist
who conducted the PSI.  The individual, who represented himself, called as witnesses his supervisor,
his mother, and three co-workers and friends, and testified on his own behalf.  The DOE submitted
seven written exhibits, including one submitted at the hearing. The record of this proceeding was closed
when I received a copy of the transcript of the hearing (Tr.).  */ 

II.  STANDARD OF REVIEW

The hearing officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  The
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applicable DOE regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest.  Any doubt as to the
individual’s access authorization eligibility shall be resolved in favor of the national security.”  10 C.F.R.
§ 710.7(a).  I have considered the following factors in rendering this decision:  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable
participation; the frequency and recency of the conduct; the individual's age and maturity at the time of
the conduct; the voluntariness of the individual's participation; the absence or presence of rehabilitation
or reformation and other pertinent behavioral changes; the motivation for the conduct, the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and other
relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my
application of these factors to the testimony and exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is raised as to the individual's eligibility
for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by
convincing the DOE that restoring his access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d); see, e.g.,
Personnel Security Hearing (Case No. TSO-0009), 28 DOE ¶ 80,941 (October 21, 2003), and
cases cited therein.  In the present case, reliable information has raised such a question.  Nevertheless,
the individual has demonstrated that restoring his security clearance will not endanger the common
defense and will clearly be in the national interest.

III.  FINDINGS OF FACT

In February 1997 the individual completed a number of forms for the local security office.  Among the
documents he signed was one, entitled “Security Acknowledgment,” that contained the following
language:  “I understand that my use of alcohol to excess, and/or my involvement with any illegal drug,
could result in the loss of my DOE access authorization.”  Exhibit 7.  Beginning in 1997, the individual
was a student intern during his summers at the DOE facility, holding an “L” access authorization. 

At some point in 2000 his employer requested a higher level (“Q”) access authorization for the
individual.  In November 2000 his mother, an administrative assistant at the DOE facility who had
prepared QNSPs for other employees, prepared one for his signature.  In response to Question 24a,
which asked, among other things, whether the individual had used marijuana since age 16, she checked
the “No” box.  Exhibit 6 at 13.  According to the testimony of both the individual and his mother, he
signed the QNSP quickly, without reviewing it thoroughly, while he was home from college on
Thanksgiving break.  Tr. at 122 (testimony of mother), 129 (individual’s testimony).
  
In December 2001, the Office of Personnel Management (OPM) completed its investigation of the
individual associated with the request for his “Q” access authorization.  It reported to the local security
office, among other things, that one source it consulted stated that the individual had used marijuana at
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college during the 2000-2001 academic year.  Exhibit 6 at 21.  The local security office then asked the
individual to complete a Letter of Interrogatory concerning his illegal drug use.  In response to a request
for his first and last dates of marijuana use, he stated that he used marijuana in high school, when he
was 15 years old, and had not used any illegal drugs since then.  Exhibit 2.  

In August 2002 the local security office conducted a PSI with the individual.  Early in the PSI the
individual was questioned about his history of marijuana use.  He responded in a manner consistent with
the responses he gave on his Letter of Interrogatory:  that he had experimented with marijuana when he
was 15, but had not used any while at college.  Exhibit 4 (PSI Tr.) at 23-25, 33-34.  Later, however,
after the personnel security specialist reassured the individual that “[w]ithholding information is worse
than the act,” and that misunderstandings are taken into consideration, the individual admitted his
marijuana use in college and stated that he had used it at parties during his senior year of college (2000-
2001) no more than 12 times.  Id. at 39-40, 48.  

At the hearing, the individual’s friends and coworkers spoke highly of the individual.  They stated that
he was regarded as honest, straightforward, and cautious.  Tr. at 57-58, 63-64, 85. The individual’s
mother testified to his maturity and to the importance of his current position to him. Tr. at 119-126. 
The individual also spoke of his marijuana use as something from the past.  Although that usage was
ongoing no more than three years ago, there is a substantial amount of evidence that he has matured a
great deal since that time.  Tr. at 159-160.  Moreover, there is no evidence that contradicts the
individual’s assertion that he has not used marijuana since college.  To the contrary, one of his co-
workers, with whom he has socialized regularly during the two-and-a-half years since his completion of
college, testified that she has never known him to use drugs or associate with others who use drugs, and
that she has seen him physically remove himself from situations where drugs were present or might
become an issue.  Tr. at 85-86.  

At the hearing, the individual offered his explanation for why his QNSP did not reflect the truth about
his marijuana use in college, and why he did not correct the information immediately.  As discussed
above, there is evidence that he did not review the QNSP carefully when he signed it.  He contends
that when he received the Letter of Interrogatory, he realized that he had responded incorrectly on his
QNSP and he panicked.  Tr. at 129.  He shared that panic at the time with one of his college friends,
who testified at the hearing.  Tr. at 59.  He readily admits his decision was a bad one, Tr. at 129, but he
decided that it was important to be consistent in his response to the local security office, so he stated on
his response to the Letter of Interrogatory that his first and last use of marijuana was when he was 15
and in high school.  Id.  See Exhibit 2.  He then stated, 

Going into the PSI, at the beginning I lied.  The reason for that, and this is the motivating
factor, is to remain consistent with what I said in the letter of interrogatory. . . . I asked
about consistencies from [the interviewer].  At this point I began questioning my motive
of consistency.  In other words, I realized– I think I realized I was making things worse
and I started asking for information. . . . [The interviewer told] me basically that
withholding information is worse than the act. . . . So then . . . I take responsibility for it,
and I fully disclose at that point that, yes, I have done marijuana in college.  That was
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my line of thinking.  I was– before I was just trying to remain consistent with what I had
said before.  At this point I diverged from that because I realized I was making things
worse.  Yes, I was emotional.  If you look at [the transcript] on Page 41, I was really–
talking really fast, and I mean, this had been something that had been weighing me
down and I wanted it off my chest.  So, I mean, I don’t have a hardened [conscience]. 
This had bothered me, and I had been taking second guesses at it. ”  

Tr. at 129-30.  This account of his revelation of the truth is corroborated in the testimony of the
personnel security specialist who conducted the PSI, who also stated that he sensed the individual’s
relief at “get[ting] it out in the open.”  See Tr. at 27.

The individual also set forth at the hearing his assertion that he was not aware that his access
authorization was in effect while he was studying at college during the academic year.  This assertion
relates to one of the charges made against him under Criterion L, that he used marijuana after signing a
security acknowledgment in 1997 that informed him that he could lose his access authorization for
involvement with drugs.  Based on the questions posed to the individual during the PSI, it is clear that
the individual did not believe he continued to hold access authorization after he turned in his badge at
the end of each summer’s employment with the contractor.  PSI Tr. at 34; Tr. at 19-22 (testimony of
personnel security specialist).  As a result, he was not aware that he was bound by the terms of his
access authorization to refrain from illegal drugs during the academic year, when he was not working for
the contractor.  PSI Tr. at 35.  The interviewer explained to him during the PSI that as a student intern
his access authorization had in fact remained in effect throughout the academic year, and the interview
continued:

Q: Do you understand that?

A: I do.

Q: Now, did you understand it then?

A: No, obviously not.

Q: Okay.  You didn’t have your security briefing when you got your “L” clearance?

A: They never brought that up.  They didn’t, they didn’t go through the detail you’re
going through it with me right now, let’s put it that way. . . . [H]ad I been sat down and
[told that] any association with these people . . . is a violation of you having your
clearance and that was like straight face-to-face said to me like that I would have taken
pause before I did that stuff.  So I don’t, I, in retrospect I didn’t understand at the time.

Id. at 35-36.  At the hearing the individual reiterated his position:

[T]here is a question that has come up, did I have a clearance or not when I turned in
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my badge.  To my knowledge, I did not.   I turned my badge in to whoever took my
badge, it was different every single time.  To the best of my knowledge, my severance
packages, the only thing I was doing was shutting down my phone, shutting down my
passwords, in other words, breaking off the stuff that I do at the corporate level, but
nothing with the Department of Energy.

Tr. at 128.  The local security office requested the opportunity to produce documentation after the
hearing that would establish that the individual had been notified at the end of each of his summer
internships that his access authorization was still in effect, and with it its obligations.  Tr. at 50.  As
noted above, no such documentation has been received in the record.

IV.  ANALYSIS

False statements made by an individual in the course of an official inquiry regarding a determination of
eligibility for DOE access authorization raise serious issues of honesty, reliability, and trustworthiness.
The DOE security program is based on trust, and when a security clearance holder breaches that trust,
it is difficult to determine to what extent the individual can be trusted again in the future. See, e.g.,
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995) (affirmed,
OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915
(1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000).  Willful use of an illegal drug
similarly raises serious doubts about an individual’s eligibility for access authorization: an individual who
is willing to disregard a law that forbids such action may also be willing to disregard laws that protect
classified information from disclosure.  Finally, certain behaviors the individual engaged in– intentionally
stating falsehoods, knowingly associating with people who used illegal drugs, using marijuana at least 12
times after signing a Security Acknowledgment that informed him that he could lose his access
authorization for involvement with illegal drugs, and using marijuana despite acknowledging its capacity
to impair– raise additional doubts about the individual’s honesty, reliability and trustworthiness.  Based
on the record before me, I find that the DOE correctly invoked Criteria F, K, and L when it suspended
the individual’s security clearance.

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing (Case No. VSO-
0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); I (Case No. VSO-0154), 26 DOE
¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008
(1998) (affirmed by OSA, 1998). Cases involving verified falsifications are nonetheless difficult to
resolve because there are neither experts to opine about what constitutes rehabilitation from lying nor
security programs to achieve rehabilitation. Therefore, hearing officers must look at the statements of an
individual, the facts surrounding the falsification and the individual’s subsequent history in order to
assess whether the individual has rehabilitated himself from the falsehood and whether restoring the
security clearance would pose a threat to national security. See Personnel Security Hearing (Case
No. VSO-0327), 27 DOE 20 ¶ 82,844 (2000), aff’d, Personnel Security Review, 28 DOE ¶
83,005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case No. VSO-0418), 28
DOE ¶ 82,795 at 85,705 (2001). In the end, like all Hearing Officers, I must exercise my common
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sense judgment whether the individual’s access authorization should be restored after considering the
applicable factors prescribed in 10 C.F.R. § 710.7(c). 

Criterion F: Falsification, Misrepresentation, and Omission

Criterion F describes a concern raised when a person has “[d]eliberately misrepresented, falsified, or
omitted significant information from . . . a personnel security interview, written or oral statements made
in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization. . . .” 10 C.F.R. § 710.8(f).  The DOE security program typically explains its
concern about this kind of behavior in terms of trust.  A person who makes false or misleading
statements is not acting in a forthright and honest manner, and cannot be trusted to protect classified
information and special nuclear material.  Personnel Security Hearing (Case No. TSO-0044),
28 DOE ¶ 82,936 (October 9, 2003).  In this case, however, the DOE relies heavily on its concern
that the individual’s falsification left him vulnerable to blackmail or extortion.  Tr. at 24 (testimony of
personnel security specialist); PSI Tr. at 58-61.  This concern is more properly a concern related to
Criterion L and I will address it in that section. 

The local security office has demonstrated that the individual falsified information about his marijuana
use on three occasions.  He signed a QNSP in 2000 that contained a negative response to a question
concerning his use of illegal drugs since age 16; he failed to inform the local security office of his use of
marijuana during the school year 2000-2001 in response to a Letter of Interrogatory in 2002; and he
failed to inform the local security office of that use under questioning at the beginning of a 2002 PSI.    

At the hearing, the individual contended that his error in reporting on the QNSP was inadvertent,
because he had not reviewed all the content of that form carefully.  He also contended that once he
realized that he had made a error, he felt obliged to present a consistent position to DOE.  He
maintained that his primary motive for covering up his drug use in college was that he did not fully
understand the importance of being completely forthright, though he admitted that fear of losing his job
was also a factor.  Tr. at 156.  Once the PSI interviewer explained the importance of full disclosure in
terms of susceptibility to blackmail, the individual came forward and spoke truthfully.  He has stated
that he accepted full responsibility for his actions, and attributed them to poor judgment.

With respect to the individual’s contention that he did not inadvertently falsify his response on the
QNSP, I can accept his assertion that he did not review the form carefully enough before signing it in
November 2000.  The individual contends that he did not discover the error on the QNSP until he was
asked to complete the Letter of Interrogatory in 2002, and the record contains no evidence that he was
aware of the error before that time.  Nevertheless, because he signed the QNSP, I hold him 
responsible for the content of the QNSP, and find that he withheld information from the local security
office from November 2000 to August 2002, a period of 21 months.  Even if I were to accept that he
was unaware of the falsification in November 2000, I would still find that he withheld information from
the local security office for at least seven months, starting from a time in early 2002, when the individual
discovered the error on the QNSP, until his PSI in August 2002. 
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What I must consider in this case is whether the individual has presented sufficient evidence of
mitigation, that is, evidence that the risk that he will falsify or withhold significant information from the
local security office in the future is so minimal that it is an acceptable risk to the national security.  The
individual bears the burden on convincing me that this behavior will not recur and that he no longer
represents a significant security risk. 

The regulations governing this proceeding instruct me to consider, among other matters, the voluntary
nature and the frequency and recency of the falsification.  See 10 C.F.R. § 710.7(c).  The individual’s
falsifications were clearly voluntary, though the initial one may possibly have been unintentional.  His
insistence on consistency was similarly of his own choosing.  In considering the voluntariness of his
revelation of marijuana use in college, I note that he made the admission before the PSI interviewer
confronted the individual with external evidence of such use.  Such self-disclosure has generally been 
considered a mitigating factor in other hearing officer’s decisions reviewing Criterion F concerns.  See
Personnel Security Hearing (Case No. VFA-0440), 28 DOE ¶ 82,807 at 85,759 (July 9, 2001),
and cases cited therein.  On the other hand, the individual did not volunteer the information until he
understood that his insistence on maintaining the misrepresentation was doing himself a disservice.  PSI
Tr. at 38-40.  With respect to the frequency and recency of the falsifications, the individual made
affirmative falsifications twice, in February and August of 2002, and an imputed falsification in
November 2000.  These misrepresentations occurred over a period of nearly two years.  Balanced
against that is evidence of the individual’s demonstrated willingness to be honest and straightforward
with the local security office since his last falsification in August 2002, about one-and-a half years ago.  
In other cases involving falsification, hearing officers have considered both the length of time the
misrepresentations were maintained and the length of time of demonstrated honesty in deciding whether
to find adequate evidence of reformation. See Personnel Security Hearing (Case No. VFA-0440),
28 DOE ¶ 82,807 at 85,760 (July 9, 2001), and cases cited therein.  As the hearing officer determined
in that case, which involved 18 months of responsible, honest behavior following a six-month span of
dishonesty, I find that the individual’s positive attitude toward security, his remorse for his actions, and
his current credibility weigh in favor of finding reformation.

Other factors that I am to consider in my decision-making process include the age and maturity of the
individual when the falsifications occurred, the motivation for the conduct, the potential for pressure or
exploitation, and the likelihood of recurrence.  10 C.F.R. § 710.7(c).  The individual was 21 years old
and still in college when he signed the QNSP, and 23 when he provided responses to the Letter of
Interrogatory and attended the PSI.  He is 25 now.  It is clear from his testimony that a concern for
consistency was a driving force in his decision to falsify.  He now acknowledges his poor judgment in
falsifying his responses to inquiries about his prior marijuana use.  Tr. at 131.  I attribute his poor
judgment in this context to a youthful, unsubstantiated fear that he would not be permitted to explain his
behavior fully to the local security office.  See PSI Tr. at 98 (“I was scared the interview . . . would just
be over, you know, like that’s it, that’s all we need to know now, bye.”).  Regarding the potential for
pressure or exploitation, there is no evidence, fortunately, of any attempt to blackmail or exploit the
individual during that period when he was misrepresenting his marijuana use.  The personnel security
specialist testified that now that the individual’s marijuana use is out in the open, his vulnerability to
blackmail and other forms of pressure is reduced.  Tr. at 25, 30.  My opinion is that the individual’s 
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vulnerability to blackmail regarding his marijuana use in 2000-2001 has in fact been reduced to zero. 
Moreover, I am convinced that the individual has improved his judgment significantly in a relatively short
period of time, something not entirely unusual for a person so young.  He states, and his mother has
testified in agreement, that he had matured as a consequence of this administrative process.  Tr. at 125-
26; 159-60.  There is no doubt in my mind that he is a changed person.  I believe that, in light of the
maturity he has gained and the lessons he has learned in this process, he will rely on truth and trust,
rather than foolish consistency, to rule his actions in the future.  I have determined that the individual’s
maturity and improved judgment mitigate the risk to the national security of his prior breach of trust.   

Criterion K: Marijuana Use

Criterion K describes a security concern raised when a person has “[t]rafficked in, sold, transferred,
possessed, used, or experimented with a drug or other [controlled substance] except as prescribed or
administered by a physician . . . or as otherwise authorized by Federal law.”  10 C.F.R. § 710.8(k). 
The security concern surrounding use of illegal drugs is that such use is a violation of law, and a person
who picks and chooses which law to obey, rather than abiding by them all, might be similarly lax in
observing the laws and regulations that protect the disclosure of classified information.  In this case, the
local security office’s concern was triggered by the individual’s admission during the PSI that he had
used marijuana in social situations on the average of once a month during his senior year of college, in
the 2000-2001 academic year.  The DOE does not contend, nor is there any evidence, that he
continues to use marijuana or any other illegal drug, nor that he has used any since the dates he revealed
during his PSI.   To the contrary, testimony of his friend and co-worker supports his contention that he
has not.  Tr. at 86.  Therefore, I find that the individual’s marijuana use was confined to a fixed period
in the past.  The individual has convinced me that he has matured in the nearly three years that have
transpired since that stage in his young life when he used marijuana.  His testimony and that of his
witnesses support his conviction that illegal drug use is no longer a part of his current life.  For example,
his friends testified that he no longer uses marijuana or associates with people who use marijuana.  Tr.
at 56, 64-65.  Because there is no indication in the record that the individual’s illegal use of drugs ever
extended beyond marijuana nor beyond his senior year of college, and because I believe he will not
resume using drugs, I have determined that the evidence in this case mitigates the DOE’s security
concern that his former marijuana use has raised.  

Criterion L: Unusual Conduct

Criterion L describes a security concern that is raised when a person has 

[e]ngaged in any unusual conduct . . . which tend[s] to show that the individual is not
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause the
individual to act contrary to the best interests of the national security.  

10 C.F.R. § 710.8(l).  The local security office’s concerns under Criterion L relate to the same events
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that underlie its Criteria F and K concerns: using marijuana during the academic year 2000-2001 and
misrepresenting his drug use to that office.  

The specific Criterion L concerns arising from the individual’s marijuana use in 2000-2001 are that he
knowingly associated with people who use illegal drugs while he was holding access authorization, that
he used marijuana while holding access authorization even though he acknowledged during the PSI that
marijuana alters ones mind and impairs function, and that he used marijuana after signing a statement in
1997 that informed him that he could lose his access authorization  for using illegal drugs.  With respect
to his using marijuana and associating with other users while he was holding a clearance, the evidence in
the record, as discussed above, indicates that the individual understood, however incorrectly, that he
was not holding access authorization during the academic year.  The local security office has not come
forward with any evidence to support its contention that the individual was aware of his security
responsibilities during the academic year.  I cannot attribute to the individual the knowledge of these
responsibilities that would raise these concerns.  See Personnel Security Hearing (Case No. VSO-
0307), 27 DOE ¶ 82,837 (March 9, 2000). On the other hand, using illegal drugs is a legitimate
security concern because it indicates that the user may be willing to pick and choose which laws he
wished to obey and which he does not.  PSI Tr. at 67.  Such a person might also choose to ignore the
laws and regulations that protect classified information.  In this case the individual contends that he does
not recall the content of the Security Acknowledgment that he signed in 1997, which included language
informing him that involvement with illegal drugs could result in loss of access authorization.  PSI Tr. at
65; Tr. at 155.  At the PSI, he did acknowledge, however, that marijuana use is illegal.  PSI Tr. at 66.  
Nevertheless, because I have concluded that the individual has not used marijuana in nearly three years
and in my opinion is no longer likely to use it or any other illegal drugs, he has mitigated that concern.  

I also find that the Criterion L concern based on the individual’s falsifications has been mitigated.  As
the personnel security specialist summarized it, the DOE’s concern focuses on the “length that [the
individual] went to avoid the issue of admitting drug use.”  Tr. at 25.  The individual asserts that he did
not realize that the DOE’s security concern was his potential vulnerability to blackmail until it was
explained to him at the PSI.  PSI Tr. at 59-61; Tr. at 131.  Once he understood, during the PSI,  how
he had subjected himself to vulnerability to pressure by lying, he eliminated that risk immediately.   As
discussed above, in the section concerning Criterion F, the record shows he was not pressured during
the period in which he maintained his misrepresentations, and I have determined that his vulnerability
became insignificant once he admitted to the full extent of his marijuana use.  

A more important potential concern is that, given his past deceptive actions, the individual might engage
in similar behavior in the future, opening himself once again to susceptibility to pressure or exploitation. 
The evidence in the record strongly suggests the contrary.  The individual testified that maintaining the
deception had affected him deeply, and the personnel security specialist who conducted the PSI
testified that he observed a sense of relief in the individual once he had come forward with the truth.  Tr.
at 27.  His mother, friends and co-workers, all of whom were aware of the falsifications he made to the
local security office, nevertheless testified that he is by nature honest, trustworthy and reliable, and that
these embroilments are distinctly out of character for him.  Tr. at  54, 57, 58, 63, 85, 87, 88, 124.  In
light of that testimony as well as my observations of the individual’s character and demeanor at the
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hearing and during the preparatory stages of this proceeding, I find it extremely unlikely that the
individual will ever place himself in such a position of vulnerability again. Consequently, I find that the
individual has mitigated that concern under Criterion L.  

V. CONCLUSION

At the end of the hearing, the individual summarized the distinctions between the person he was almost
three years ago, when he was in college, and who he is today.  He pointed out that he no longer
associates with people who use illegal drugs.  His friends do not, either, and they support each other in
avoiding situations in which such substances might be used.  He continued,

Secondly, I’m taking life a lot more seriously now. . . . I got to graduate school, very
different game, very different group of people.  You have to be very ambitious, very
dedicated, and you cannot mess around.  If you lose focus for a second, you fall
behind.  At that point, you know, [marijuana] was over with.  Like, that was a phase in
my life. . . . I’m accountable to a lot of people [for not using marijuana]. . . . they know
my intentions.  And if I break my accountability with them, then I’m breaking my own
integrity, and telling all the witnesses that came in here today, I’m telling them to their
face, you know, what you told those these people in the hearing meant nothing to me. 
And that couldn’t be further from the truth.  So, yes, I’m accountable to my family, my
friends, and the people that I work with.  And, finally, what I want out of life, the
picture that I have is a career, a house, a car, you know, the dog, and . . . [i]f I’m
blessed at some point I’ll have kids. . . . Drugs don’t fit that picture at all.  And
especially, especially in my situation now, knowing, you know, just even being in the
presence of it can be dangerous to my position, brings up blackmail issues.  You know,
I’m a lot more cautious now that I know.  

Tr. 159-60.

Deciding whether to restore this individual’s clearance is a close call.  He used marijuana with some
frequency, and not all that long ago.  More important, he hid his use of illegal drugs from the local
security office, and in doing so, he falsified documents and made false statements, placing in jeopardy
the process on which the local security office depends for making accurate assessments of an
individual’s eligibility for access authorization.  Youthful indiscretion mitigates, to some degree, the
security concerns that this individual’s actions and errors in judgment raise.  But in fact, the individual is
still quite young, and his youth cannot serve as an excuse for all of his conduct.  In his favor, nearly
three years have passed since the individual last used marijuana, and to his credit he has acknowledged
his poor judgment and accepted full responsibility for it.  When he realized that his insistence on
consistency was inappropriate and a poor substitute for the truth, he came forward with a truthful
accounting of his marijuana use.  The evidence shows that he experienced great relief once he allowed
himself to be straightforward with the local security office.  There is every indication that his drug
involvement  was confined to social use during a fixed period in the past, and that his falsifications were
limited in scope and contrary to his general nature.  He has gained a great deal of maturity in the past
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three years, in part through the seriousness of beginning his career, and in part through enduring this
administrative review process itself.  I am convinced that he is no longer the student who will use
marijuana socially, nor the young person who misjudges the need to be absolutely straightforward with
the local security office.  On the basis of the evidence before me and the individual’s demeanor that I
have observed during this hearing process, I believe there is little risk that the individual will repeat his
acknowledged errors in judgment.  For the reasons set forth above, I conclude that the individual has
presented evidence that warrants restoring his access authorization.  He has demonstrated that restoring
his access authorization will not endanger the common defense and will be clearly consistent with the
national interest.  Therefore, the individual's access authorization should be restored. 

William M. Schwartz
Hearing Officer
Office of Hearings and Appeals

Date: April 1, 2004
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This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as the “individual”) to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  A
Department of Energy Operations Office (DOE Operations Office) suspended the individual’s access
authorization under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored.  As set forth below, it is my decision that the individual’s security clearance be restored.

I. Background

The individual is employed by a contractor at a DOE facility and held a security clearance as a requirement
of his job.  In April 2002, the individual reported to DOE security that he had been arrested for Driving
Under the Influence (DUI) and  in June 2002, DOE conducted a Personnel Security Interview (PSI) with
the individual.  Exhibit 5-1 (PSI).  Based on that information and the diagnosis of a DOE consultant-
psychologist, DOE suspended the individual’s security clearance.  In January 2003, DOE notified the
individual that his clearance would remain suspended until the resolution of the matters which created the
security concern.  Notification Letter (January 13, 2003).  

The Notification Letter stated that the derogatory information regarding the individual falls within 10 C.F.R.
§ 710.8 (h), (j) and (l) (Criteria H, J and L).  The DOE Operations Office invokes Criterion H on the basis
of information that the individual has an illness or mental condition of a nature which causes, or may cause,
a significant defect in his judgment or reliability.  In this regard, the Notification Letter states that a licensed
clinical psychologist diagnosed the individual in September 2002 as suffering from “Alcohol-Related
Disorder, Not Otherwise Specified (NOS)” without adequate evidence of rehabilitation or reformation.
The DOE Operations Office invoked Criterion J on the basis of information that the individual has been or
is a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, or other
licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol
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abuse.  This allegation was based on the aforementioned diagnosis.  Criterion L is invoked when a person
has allegedly engaged in any unusual conduct or is subject to any circumstances which tend to show that
the individual is not honest, reliable, or trustworthy, or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary
to the best interests of the national security.  The DOE Operations Office invoked Criterion L based on
alcohol-related arrests in 1982, 1984, 1986, 1987 and 2002. 

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a hearing
in this matter.   10 C.F.R. § 710.21(b).  On May 8, 2003, I was appointed as Hearing Officer in this case.
After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing
date. At the hearing, the DOE consultant-psychologist (DOE psychologist) testified on behalf of the agency.
The individual testified and also elected to call two colleagues, a fellow Alcoholics Anonymous (AA)
member, and the DOE plant psychologist as witnesses.   The transcript taken at the hearing shall be
hereinafter cited as “Tr.”  Various documents that were submitted by the DOE counsel during this
proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”  Documents that were
submitted by the individual during this proceeding are also exhibits to the hearing transcript and shall be
cited as “Indiv. Ex.” 

II.  Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Although it is impossible
to predict with absolute certainty an individual’s future behavior, as the Hearing Officer I am directed to
make a predictive assessment.  There is a strong presumption against the granting or restoring of a security
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the
national interest” standard for the granting of security clearances indicates “that security determinations
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After due deliberation,
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it is my opinion that the individual’s access authorization should be restored because I conclude that such
restoration would not endanger the common defense and security and would be clearly consistent with the
national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination
are discussed below.

A.  Findings of Fact

The individual has a history of alcohol arrests.  In 1982, he was arrested for DUI, served two days in jail
and attended DUI school.  Ex. 1-4.  In 1984, he was arrested for DUI, served 10 days in jail, and paid
a fine.  Id.  In 1986 he was arrested for Public Drunkenness, and paid a small fine.  In 1987, he was
arrested for DUI and the charge was reduced to Reckless Driving.  PSI at 15.  The individual never sought
out or received any treatment for his drinking, other than the DUI schools as ordered after his first and third
arrests.  Id.  In 1989, the individual was hired by a DOE contractor in a position that required a security
clearance.  Ex. 5-2.   In 1990, after a PSI, the individual was granted a clearance.  Ex. 1-5.   From 1986
until 1995, the individual alleged that he abstained from alcohol.  PSI at 25-26.  After 1995, the individual
drank only a few times, but at those times drank to the point of intoxication.  PSI at 22-23.  

In April 2002, the individual’s wife asked him for a divorce.  PSI at 19; Tr. at 55.  He was distraught, and
made an appointment for counseling through the Employee Assistance Program (EAP).  PSI at 30.  The
same month his sister, the last remaining member of his nuclear family, died.  PSI at 19; Tr. at 55-56.  Later
in April, the individual  was arrested for DUI.  Ex. 5-1 at 6.  He reported the incident to DOE immediately.
Id.  The individual attended a court-ordered 12 hour course and paid a fine.  Id. at 13.   The individual ’s
manager recommended that the individual speak to the plant psychologist, and a week after the arrest, the
individual met with the plant psychologist.  PSI at 29, 31-37.  In May 2002, the individual began to see a
private counselor recommended by the plant psychologist, and continued these psychotherapy sessions bi-
monthly through the date of the hearing.  PSI at 29-31, 34-37; Ex. 2-3; Indiv. Ex. 4.  At the urging of the
plant psychologist, the individual also began to attend AA meetings.  PSI at 32.  The individual attended
meetings regularly, almost daily.  PSI at 34.   In June 2002, the individual’s wife moved from the family
home and took the children with her.  PSI at 32.  As a result of the recent arrest, DOE conducted a PSI
with the individual in June 2002.  PSI.  During the PSI, the individual agreed to a psychological evaluation.
PSI at 37-38.   

In August 2002, the individual met with and was evaluated by the DOE psychologist.  Ex. 2-1 (Evaluation).
The DOE psychologist administered several tests, conducted a clinical interview, and reviewed the
individual’s personnel security file and counselor’s records.  Evaluation at 2.  He also conducted a follow-
up telephone interview with the individual.  Id.  The DOE psychologist concluded that the individual
demonstrated evidence for a diagnosis of “Alcohol-Related Disorder, Not Otherwise Specified,” supported
by the individual’s clinical history.  Id. at 9.  The psychologist also concluded that the individual relapsed
into an episode of “stress alcohol use” in the spring of 2002 due to the death of his sister and his marital
problems.  Id. at 10.  The psychologist concluded that even though the individual showed “evidence of
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sincere and very positive effort towards rehabilitation,” there had been insufficient time for rehabilitation.
Id.  The psychologist recommended the following steps to demonstrate adequate evidence of rehabilitation:

• Participation in AA two to three times per week for the first six months, and then once or twice per
week; after that, with documented evidence of use of a sponsor, for at least one year

• Participation in individual psychotherapy for at least one year, with a focus on alcohol -related
issues, relapse prevention, and personal adjustment issues

• Occasional monitoring by the DOE plant psychologist

• Sobriety for at least one year

Evaluation at 10.  In the alternative, a period of two years of abstinence would demonstrate reformation.
Id.  The psychologist concluded that the individual’s mental condition (Alcohol-Related Disorder NOS)
might cause a significant defect in his judgment or reliability until he is fully rehabilitated or reformed.
Evaluation at 11.  However, he also found that the individual had a good prognosis for recovery.  Id.    

 In January 2003, the DOE issued a Notification Letter to the individual advising him of his procedural rights
in the resolution of his eligibility for a security clearance.  The individual requested a hearing on March 15,
2003.   

B.  DOE’s Security Concern

The excessive use of alcohol raises a security concern because of its intoxicating effect.  “Because the use
of alcohol at the very least has the potential to impair a user’s judgment and reliability, individuals who use
alcohol to excess may be susceptible to being coerced or exploited to reveal classified matters.  These
security concerns are indeed important and have been recognized by a number of Hearing Officers in
similar cases.”  Personnel Security Review, OHA Case No. VSO-0417, 28 DOE ¶ 82,798 (2001),
quoting Personnel Security Review, OHA Case No. VSA-0281, 27 DOE ¶ 83,030 at 86,644 (2000).
 The alcohol had the effect of impairing the individual’s judgment such that he operated a motor vehicle
while intoxicated, violated the law, and was arrested.  In this case, the alcohol intoxication caused the
individual to exhibit unusual conduct that led to multiple alcohol-related arrests.  Therefore, DOE’s security
concerns are valid and the agency has properly invoked Criteria H, J, and L in this case.

C.  Evidence of Rehabilitation and Reformation

In an effort to establish his full rehabilitation, the individual presented evidence that he had satisfied each
of the four parts of the DOE clinical psychologist’s recommendation: (1) participation in AA; (2)
participation in individual psychotherapy; (3) occasional monitoring by the plant psychologist; and (4) one
year of sobriety.   See Sec. I. A., supra. At the end of the hearing, the DOE psychologist offered an
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updated opinion – that the individual had indeed provided adequate evidence of rehabilitation from the
psychologist’s earlier diagnosis of Alcohol Disorder NOS.  Tr. at 66, 73.

1.  Participation in AA

The individual testified at the hearing that he had attended AA almost daily since a week or two after his
arrest, and that he plans to continue attending AA.  Tr. at 57, 62.  He has received mementos of milestones
in his sobriety, including a one year medallion.  Tr. at 65.  According to the testimony of the plant
psychologist, the individual has an excellent prognosis for rehabilitation because he is “extremely embedded
in AA” and has a good support system in his membership in the group.  Tr. at 33.  Two of the individual’s
colleagues testified that the individual regularly discussed his attendance at AA.  Tr. at 47, 42.  The
individual’s sponsor also submitted a letter confirming the individual’s attendance at AA and his active
participation.  Indiv. Ex. 2.   

I found the hearing testimony of one witness in particular to be the individual’s strongest evidence in support
of not only the quantity of his participation in AA, but, more important for his sustained recovery, the
quality of his participation in that organization.   This witness was a fellow AA member, and had known
the individual for one year.  Tr. at 52.  The witness not only has 19 years of recovery himself, but he is also
currently the director of a local intensive outpatient substance abuse center and has been a state certified
substance abuse counselor for 12 years.  Tr. at 50.  The witness has attended three to four meetings weekly
throughout his recovery and testified that, in the past year, the individual was present every time that he
attended a meeting.  Tr. at 51.  He emphasized that the individual stayed late after meetings to talk to
newcomers who might be having problems, volunteered his time to help out at meetings, and often ran the
office at the meeting site.   Id.  He described how the individual had changed over the year from a passive
participant to actively helping others.  Id.  Further, the witness testified that his presence at the hearing was
only the second time in 19 years that he had appeared as a witness for another AA member.  Tr. at 50.
He was moved to volunteer to testify on behalf of the individual because he has seen “wonderful things
happen” with the individual.  Id.   

2.  Participation in Individual Psychotherapy

The individual testified at the hearing that he had been attending counseling sessions with a local counselor
since being referred to her by the plant psychologist.  PSI at 29; Tr.  at 58, 64.  The counselor submitted
progress notes and a letter confirming  that the individual began psychotherapy in May 2002, and has
attended psychotherapy bi-monthly from August 2002 through August 2003.  Ex. 2-3; Indiv. Ex. 4.
According to the counselor the individual has “done an excellent job of resolving personal issues through
the therapeutic process” and “has successfully accomplished his therapeutic goals.”  Indiv. Ex. 4.  The
individual testified about the positive impact of the counseling on his life.  Tr. at 58.  The plant psychologist
also confirmed the positive impact of the counseling sessions on the individual’s behavior.  Tr. at 28, 33.
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3.  Occasional Monitoring by the Plant Psychologist

The plant psychologist first met with the individual in May 2002, and has seen him monthly since then.  Tr.
at 28.  During their sessions the psychologist became aware of the individual’s continuing involvement in
AA, with a sponsor.  Tr. at 28.  He also was impressed with the individual’s efforts in recovery and the
progress that the individual has made in terms of understanding his alcoholism.  Tr. at 29.  The plant
psychologist testified that the individual “has made very sound progress in terms of understanding his
disease.”  Tr. at 29.  He also testified at the hearing that the individual now accepts abstinence as his only
option.  Id.  The psychologist noted that the individual coparents well with his ex-wife, and that he had been
impressed with the individual from the outset because the individual showed no initial “resistance, denial or
avoidance” of the fact that he had a problem and needed help.  Tr. at 35-36.  He testified that the individual
does not have a significant defect in his judgment or reliability.  Tr. at 32.   

4.  Sobriety

The DOE psychologist had recommended that the individual maintain sobriety for at least one year in order
to demonstrate rehabilitation from the diagnosis of Alcohol Disorder Not Otherwise Specified.  Evaluation
at 10.  The individual has done this.  He testified that he received a one  year sobriety medallion from his
AA group.   Tr. at 65.  He also testified that he has abstained since his arrest, which occurred 16 months
prior to the hearing.   Id.  According to the individual, he has learned from his treatment that he must abstain
in order to stay out of trouble, and he credits the treatment program with empowering him to maintain
sobriety without difficulty.  Tr. at 58-60.  The witness who attends AA meetings with the individual (and
is himself a substance abuse counselor) testified: “[T]he business I’m in I’m trained to identify symptoms
and problems.  I have never had a day where I was concerned about [the individual’s] sobriety when I saw
him, as far as his reactions, his motor skills, there are so many different red flags that can be seen, I have
never had a concern.”  Tr. at 52.  

Both psychologists found the individual to be honest and credible.  Tr. at 29; Evaluation at 7.  I also found
his testimony at the hearing to be credible.  The individual’s testimony about his continued abstinence is
supported by witness testimony.   Indiv. Ex.2; Tr. at 81.   See Personnel Security Hearing, OHA Case
No. VSO-0404, 28 DOE ¶ 82,844 (2002) (accepting  testimony of individual and witnesses regarding
length of individual’s abstinence).  Therefore, I believe the individual’s contention that he has abstained from
alcohol for 16 months. 
 

5. Additional Testimony

The individual also offered the testimony of two colleagues as evidence of his rehabilitation and reformation.
Both spoke highly of the individual as a valuable employee, and stated that they had never seen him drink
alcohol.  The first witness has worked with the individual for 10 years.  Tr. at 45.  She testified that he has
been very open about his problem with alcohol, and she often calls on him to counsel other employees who
may have similar problems.  Tr. at  47.   The second witness socializes with the individual, has known him
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nine years, but had never seen him drink alcohol.  Tr. at 40.  The witness testified that the individual talks
often about AA and how it has helped him.  Tr. at 42.

D.  Updated Opinions of the DOE Psychologist and the Plant Psychologist

At the conclusion of the hearing, the DOE psychologist offered an updated opinion regarding the mitigation
of the security concerns.  In summary, the DOE psychologist testified that:

“ I feel comfortable in saying that he has established a satisfactory rehabilitation
program.  I would like for him to continue all of the efforts that he and his providers
think are appropriate.”  

Tr. at 73.  The DOE psychologist also testified that he did not believe that the individual had a significant
defect in his judgment and reliability.  Id.  The plant psychologist agreed with the conclusion of the DOE
psychologist that the individual had been rehabilitated from his alcohol problem and that he did not currently
have a defect in judgment or reliability.  Id. at 74.  The plant psychologist went on to state that “[the
individual is] living the program as well as anybody that I have seen.  It is not, it does not appear to be
artificial.  It is a genuine part of him and that is one of the best prognostic indicators of long term success
with sobriety.”  Id. at 75.    

In a Part 708 proceeding, the Hearing Officer gives great deference to the expert opinions of  mental health
professionals regarding rehabilitation or reformation.  See Personnel Security Hearing, Case No. VSO-
0476, 28 DOE ¶ 82,827 (2001).  In this case, both mental health professionals persuasively testified that
the individual had presented adequate evidence of rehabilitation from the diagnosis of Alcohol Disorder Not
Otherwise Specified, and that he did not have a significant defect in his judgment or reliability.  Thus, I find
that the individual has mitigated the security concerns of Criteria H and J.  As regards Criterion L, the two
arrests at issue occurred while the individual was under the influence of alcohol.  Our cases require that an
individual demonstrate rehabilitation or reformation from an alcohol problem in order to mitigate the
concerns raised by alcohol-related arrests.  See Personnel Security Hearing, Case No. VSO-0476, 28
DOE ¶ 82,827 (2001).  As discussed above, the individual has demonstrated the requisite degree of
rehabilitation.  Therefore, I further find that the individual has  mitigated the Criterion L security concerns.
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II.  Conclusion

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8
(h) , (j) and (l) in suspending the individual’s access authorization.  The individual has, however, presented
adequate mitigating factors, set forth above, that alleviate the legitimate security concerns of the DOE
Operations Office.  In view of these criteria and the record before me, I find that restoring the individual’s
access authorization would not endanger the common defense and security and would be consistent with
the national interest.  Accordingly, I find that the individual’s access authorization should be restored.    

Valerie Vance Adeyeye
Hearing Officer
Office of Hearings and Appeals

Date: October 17, 2003



Access authorization is defined as an administrative determination that an individual is eligible for access to1

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such
authorization will be referred to variously in this Decision as access authorization or security clearance.
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This Decision concerns the eligibility of XXXXXXXX (the individual) to hold an access authorization  under1

the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material."  As  explained below, based on the record
before me, I am of the opinion that the individual should not be granted access authorization at this time.

I.  Background

The individual has been an employee of a contractor at a DOE facility since October 2001, and has not yet
been granted a security clearance.  After the individual indicated on a Questionnaire for National Security
Positions (QNSP) in November 2001 that she had used marijuana from April 1980 to June 1999, the local
DOE security office conducted Personnel Security Interviews (PSIs) with the individual on June 7 and
August 15, 2002.  In the PSIs, the individual revealed that she had again used marijuana since completing
the QNSP.  The local security office ultimately determined that the derogatory information concerning the
individual created a substantial doubt about her eligibility for an access authorization, in part because of
discrepancies in information provided in the two PSIs as to her most recent use of marijuana, and that the
doubt could not be resolved in a manner favorable to the individual.  Accordingly, the manager of the local
DOE office obtained authority from the Director of the Office of Security to initiate an administrative review
proceeding.

The administrative review proceeding began with the issuance of a Notification Letter to the individual.  See
10 C.F.R. § 710.21.  That letter informed the individual that information in the possession of the DOE
created a substantial doubt concerning her eligibility for access authorization. 
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The Notification Letter included a statement of that derogatory information and informed the individual that
she was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding her
eligibility for access authorization.  The individual requested a hearing, and the local DOE office forwarded the
individual’s request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as
the Hearing Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the individual, the
two DOE personnel security specialists who had conducted PSIs with the individual, a psychotherapist from
whom she had received counseling, a supervisor and a colleague of the individual in her current job, a neighbor
whose children the individual cared for in her home day care facility, and the individual’s husband.  Counsel
for the DOE and the individual submitted exhibits.  I closed the record upon receiving the transcript of the
hearing.

I have reviewed and carefully considered the evidence in the record.  I have considered the evidence that
raises a concern about the individual’s eligibility to hold a DOE access authorization.  I have also considered
the evidence that mitigates that concern.  I conclude, based on the evidence before me and for the reasons
explained below, that the legitimate security concerns raised have not been resolved, and that the individual
should not be granted access authorization.

II.  Analysis

A. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual’s eligibility
for access authorization.  In the Notification Letter, the DOE characterized this information as indicating that
the individual

(1) “has deliberately misrepresented, falsified, or omitted significant information from a Questionnaire for
National Security Positions (QNSP), a Personnel Qualification Statement, a personnel security interview,
written or oral statements made in response to official inquiry on a matter that is relevant to a determination
regarding eligibility for DOE access authorization, or proceedings conducted pursuant to Sections 710.20
through 710.30" of the Part 710 regulations.  See 10 C.F.R. § 710.8(f) [hereinafter Criterion F].

(2) “trafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed
in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances
Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
or administered by a physician licensed to dispense drugs in the practice of medicine.”  See 10 C.F.R. §
710.8(k) [hereinafter Criterion K].

(3) “has engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy; or which furnishes reason to believe that he may be subject to 
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pressure, coercion, exploitation or duress which may cause him to act contrary to the best  interests of
national security.”  See 10 C.F.R. § 710.8(l) [hereinafter Criterion L].

The statements were based on the individual’s use of marijuana (Criteria K and L) and the discrepancies
between her June 7 and August 15, 2002 PSIs as to the date of her most recent use of marijuana (Criterion
F).

When reliable information reasonably tends to “establish the validity and significance” of substantially
derogatory information about an individual, a question is created as to the individual's eligibility for an access
authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by convincing the DOE
that granting her access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).

1.  Marijuana Use (Criteria K and L)

Other than with regard to the dates of the individual’s use of marijuana since her completion of a QNSP in
November 2001, the history of the individual’s marijuana use is not in dispute.  From 1976 to 1999, the
individual’s marijuana use appears to have been sporadic.  At the August 2002 PSI, she stated that might have
smoked marijuana once or twice in a given month, but on average used the drug only once or twice every three
or four months, and that there were “many, many months” in which she “didn’t partake at all.”  DOE Exhibit
6 at 9-11.  After she completed the November 2001 QNSP, the individual used marijuana at least twice.  At
a party in May 2002, the individual ate brownies that contained marijuana.  She states that she did not know
the brownies contained marijuana until after she had consumed “just a little bit that was left in the pan, it wasn’t
even a full portion.”  Id. at 17, 18.  Finally, the individual admits that she smoked marijuana with her estranged
husband in 2001 or 2002, though she has given varying accounts as to when this usage occurred.  Compare
DOE Exhibit 7 at 16, 17 (states in the June 17, 2002 PSI that the last use was “three or four” weeks prior to
the interview) with DOE Exhibit 6 at 15 (states in the August 15, 2002 PSI that she last smoked marijuana
in “December [2001] or January [2002] . . . it might have even been in February”).

From a security standpoint, an individual’s involvement with illegal drugs presents a problem because it
demonstrates both poor judgment and a disregard for laws prohibiting their use.  In addition, an individual who
uses illegal drugs opens herself to blackmail or other forms of coercion, because she may want to conceal her
usage.  Moreover, even if the individual is only an occasional user, while she is under the influence of drugs
her judgment is likely to be impaired, rendering her more susceptible to pressure, coercion, or exploitation.
See Tr. at 29-30 (testimony of personnel security specialist).
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2.  Falsification (Criterion F)

As noted above, there is a striking discrepancy between the June 17, 2002 and August 15, 2002 PSIs as to
the date of the individual’s most recent (voluntary) use of marijuana.  In the June 2002 PSI, the individual
stated that she had smoked marijuana “within the last couple of weeks, what was it, about four or so . . . .”
DOE Exhibit 7 at 16.  However, in her August 2002 PSI, the individual stated that she last smoked marijuana
in “December [2001] or January [2002] . . . it might have even been in February, . . .”  DOE Exhibit 6 at 15.

Criterion F describes a concern raised when a person “has deliberately misrepresented, falsified, or omitted
significant information from . . . a personnel security interview . . . .”  10 C.F.R. § 710.8(f) (emphasis added).
The individual argues that her August 2002 account was truthful, i.e., that the June 2002 account is inaccurate,
but that the discrepancy between her accounts in the two PSIs “was not one of deliberate misrepresentation
and falsification.”  Transcript of Hearing (Tr.) at 8.  For a number of reasons, this contention is not credible.
Instead, the evidence points to a conclusion that the accurate account of her recent marijuana usage was given
by the individual in the June 2002 PSI.  As I discuss further below, the implications of this conclusion are
troubling, given that the individual has continued to the present to insist that the responses given in her August
2002 PSI were truthful.

First, the individual testified at the hearing that she was “most definitely” more nervous “about going to” the
June 2002 PSI than she was the interview in August 2002, implying that it was this nervousness that caused
her in the June PSI to erroneously report when she last smoked marijuana.  Tr. at 156; see also Tr. at 87
(testimony of psychotherapist that the individual’s “narrative style, like other clients I've seen, is this kind of
roundabout, difficult to get a handle on chronology, and I think that her tendency to do that increases with
stress and the amount of distress that she's in at the time”).  I have listened several times to the audio tapes
made of both of these interviews.  Whether or not the individual was more nervous prior to the June interview,
my perception from the audio tapes is that she was as emotional, and possibly more so, in the August 2002
PSI, crying at precisely the times that the relevant questions are being asked.  DOE Exhibit 6 at 13; see also
Tr. at 22 (testimony of personnel security specialist that individual’s “emotional stature changed when we
began talking about her last use of marijuana”); Tr. at 105 (based upon reading of the PSI transcripts,
psychotherapist unable to conclude that one PSI was more stressful than the other).

Moreover, in the August 2002 PSI, the individual appears to hedge her answers.  When asked whether it was
possible that she smoked marijuana more recently than the previous December or January, the individual
qualified her answer with the following explanation:

[Personnel Security Specialist] Okay, could it have been later than that?

[The individual] Um, not t -- to the best of my recollection, no, I don’t, I don -- I, it was,
uh, tr -- I’m sorry, I just, I just put my dog down on Monday, that’s why
I didn’t return your phone call on Monday.
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[PSS] Oh, okay.

[The individual] And, um, my t -- literally my time frame on some things has gotten a little
skewed --

[PSS] Uh-huh.

[The individual] - -  um, with my mother who’s in a, uh, Alzheimer care facility and
everything --

[PSS] Uh-huh.

[The individual] -- and it just, I, I had such a better time frame, you know, of, or track of
time, say the, even a year ago, and, uh, things are just, e -- with school
and everything and I’m just trying to keep focused and on course and it,
to the best that I remember it was December or January.

[PSS] Okay.

[The individual] Because that was the time frame that we [the individual and her estranged
husband] were, it might have even been in February, but that was the time
frame that we were looking at, of and talking about --

[PSS] Uh-huh.

[The individual] -- possibly getting back together.

DOE Exhibit 6 at 14-15.

By contrast, although the individual was emotional at times during the June 2002 PSI, she sounded calm,
composed, and candid when she stated that “within the last couple of weeks, what was it, about four or so
wer -- he would m - I was over there with him and he and some other friends were s -- smoking and I went
ahead and I did, I had some too.”  DOE Exhibit 7 at 16.  Moreover, in the June PSI, she expressed no
equivocation or qualifications such as “to the best of my recollection” and “to the best that I remember,” as
she did in the August PSI.  DOE Exhibit 6 at 14, 15.

I have also considered the possibility that the individual misspoke at the June 2002 PSI by saying, for example,
“weeks” when she meant to say “months.”  However, if she had smoked marijuana between two and four
months (rather than two to four weeks) prior to her June interview, the most recent incident would have taken
place in the range of February to April 2002, a chronology still inconsistent with what she claims is the accurate
account given in her August interview.  Such a 
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mistake is also very unlikely considering that the individual confirmed the recency of her use in response to
further questioning by the personnel security specialist.

[Personnel Security Specialist] And before the [last use], the four weeks ago do you know the last time?

[The individual] Three about three or four.  Was the magic brownies at that potluck.

[PSS] Do you recall when that was?

[The individual] It was about two weeks before that and I am just amazed that this is, I’m
finding myself in this situation where I put myself at risk.

DOE Exhibit 7 at 17 (emphasis added).  A similar exchange occurs later in the interview, when the personnel
security specialist asked the individual why she initially used marijuana.

[The individual] Uh, to be one of the crowd.  It was peer pressure.

[PSS] ‘Kay.  And again this, you indicated four we -- three to four weeks ago
you felt, uh, peer pressure.

[The individual] It was with, it was a situation with my husband, trying to get back
together with him and it just, uh, he’s basically played my feelings against
a woman that he’s been seeing.

DOE Exhibit 7 at 21 (emphasis added).

In addition, I note that in the June 2002 PSI, the individual states, “I’m afraid at a point right now it
[marijuana], you know, may still be something that would show up in my system because it was not that long
ago . . .”  Id. at 17.  This, at the very least, indicates that the individual had given more than passing thought
to the length of time since her last use, making it that much less likely that she would have unintentionally
provided an inaccurate account of when her last use occurred.

Finally, in the June 2002 PSI, the individual states that she last smoked marijuana “about two weeks” after
the party at which she ate “magic brownies.”  Id. at 21.  And the individual has consistently stated that the
party took place in the spring of 2002.  DOE Exhibit 6 at 17-18.  Again, this indicates that the individual was
well aware of the timeline that she was relating in the June 2002 PSI, and undermines the individual’s
contention that the account she gave in that PSI was unintentionally inaccurate.

In support of her current version of events, the individual presented the testimony of her estranged husband,
who testified that he smoked marijuana with the individual “around Christmas a couple of 
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 Certain statements in the testimony of the individual’s psychotherapist also appear to corroborate the account2

that the individual smoked marijuana with her husband during the holidays. Tr. at 98, 108.  However, the psychotherapist
made these statements in response to more general questions on cross-examination, and it is not at all clear from that
testimony whether the individual related her version to the psychotherapist contemporaneously or not.  I can only
assume that if the psychotherapist received contemporaneous reports from the individual corroborating her version of
even t s , the  individual’s counsel would have elicited this in the psychotherapist’s direct testimony.  See Tr. at 96
(testimony of psychotherapist that from “time to time, I would perhaps check in what was happening with marijuana use,
but it was really a nonissue, and I don't have any indication that she was using after the period when she had quit.”).

years ago” and did not do so in the spring of 2002.   Tr. at 114.  However, I found the husband’s testimony2

to be less than credible. First, he testified at the hearing that he used marijuana on “average over the years,
maybe every -- once every three months or so.”  Tr. at 122.  When asked how often his wife smoked
marijuana, he responded, “God, those are rare occasions.  I don't know. We've known each other for 27
years.  Once, twice a year maybe.  I mean, there was a few years go by, and I'd say, ‘Well, she must have
given it up.’” Tr. at 123.  While not radically at odds with the individual’s statements in the August 2002 PSI,
her husband’s testimony appears at the very least to be an attempt to minimize the extent of the individual’s
use.  See DOE Exhibit 6 at 9-11 (individual reports use of marijuana once or twice every three or four
months).  

Second, both the individual and her husband contend that, over many years of using marijuana, they never
once purchased it.  See, e.g., Tr. at 127, DOE Exhibit 7 at 15.  However, it is difficult to reconcile this
contention with the individual’s admission that, during a period around 1986, she used the substance “alone”
and, at least during one two-week time period, “daily.”  DOE Exhibit 7 at 19-21.  Moreover, if the husband’s
testimony is to be believed, he had the remarkable fortune of being a regular recipient of gifts of the substance.
When asked where he was “getting the marijuana that you were using,” the husband stated that “it was brought
along by my friends.”  Tr at 122-23.

Q.   You indicated that when you smoked marijuana that it was when you'd go out with some
friends and they'd bring out beers and some of them might have brought some pot. 

Did you ever buy any to keep for yourself around the house? 
A.   No, no.  I saw that, you know, it was being handed -- it was being handed to me, and I

thought, "Why buy it if they're going to give it for free," and smoke it right there and not go home and
smoke it, then there was no need.

Q.   But the last time you smoked with [the individual] around the holidays, it was just the two of
you by yourself?

A.   At that particular moment, yeah. 
Q.   And where did the marijuana in that instance come from?
A.   It had been left by a friend, just left there, "Here, enjoy."  "Okay.  Well, thanks."  I took off

and [the individual] was -- you know, [the individual] came over, and we had words, and that's how
I offered it. 

Q.   Out of a pipe?
A.   Uh-huh. 
Q.   Your pipe?
A.   Uh-huh. 
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 The most obvious motive for such a falsification would be to place her marijuana use at a less recent time, and3

thus mitigate the security concern.  At the hearing, the individual responded “No” to the question, “Did you know in
June -- or in August -- that when you smoked this marijuana with your husband that the timing would make a difference
as opposed to whether or not you'd be a risk for a clearance?” Tr. at 160.  However, this hearing testimony is difficult
to believe.  At numerous times in the June 2003 PSI, the personnel security specialist specifically mentioned that the
recency of the individual’s use of marijuana was a cause for concern.  DOE Exhibit 7 at 18 (“because of your recent use”),
19 (“because of your recent use”), 26 (the “fact that you were influenced of pressured to use the substance recently”),
28 (“your recent drug use”).

Tr. at 127.  The husband’s testimony just does not ring true, particularly in light of the fact that he owned a
pipe.  Thus, on the issue of the extent of his and his wife’s involvement with marijuana, and more specifically
as to when their most recent use together occurred, I do not find the husband’s testimony to be credible.

All of the factors discussed above lead me to conclude that the individual provided an accurate account in the
June 2002 PSI of her use of marijuana just weeks prior, and that therefore the account given in the August
2002 PSI (that she last smoked marijuana in December, January, or February) was false.  Moreover, it is
difficult to conclude that the false statements in the August 2002 PSI were unintentional, given that the
individual continues to stand by the account given in that PSI.

Of course, one can only speculate as to the individual’s actual motive,  and ultimately only she and her3

estranged husband know the truth as to whether she purposely misled the DOE, and if so, why. But the
conclusions I lay out above are those that I think most logically flow from the evidence before me.  And though
this falsification may look relatively minor in some contexts, it nonetheless bears on a fact material to the
determination of the individual’s eligibility for a clearance, and therefore must be regarded as a serious matter
from a security perspective.  See Tr. at 32 (testimony of personnel security specialist that recency of illegal
drug use a “very important” factor in determining eligibility for access authorization).

As one of the personnel security specialists testified at that hearing,

If an individual demonstrates that they are not forthright and honest, then their trust is in question.  It's
not an individual's right to hold a security clearance, that's a privilege. Privileges are only granted to
individuals who can assure that they are honest and trustworthy.  National security depends on trust,
and national security would be at risk if that trust is broken.

Tr. at 29.

B.  Whether the Security Concerns Have Been Resolved

A hearing under Part 708 is held “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
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eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  “In resolving a question
concerning an individual's eligibility for access authorization,” I must consider

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to
include knowledgeable participation; the frequency and recency of the conduct; the age and maturity
of the individual at the time of the conduct; the voluntariness of participation; the absence or presence
of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct;
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.

10 C.F.R. § 710.7(c).

1.  Illegal Drug Use (Criteria K and L)

While the individual’s prior illegal drug use rightly raises a security concern, I see no evidence in the present
case that the individual’s disregard for drug laws was indicative of a pattern in the individual’s life of disregard
for other laws, for the law in general, or in particular for any laws relating to national security.  On the other
hand, if the individual were to use illegal drugs in the future, the concerns discussed above regarding
susceptibility to coercion and effect on judgment would be raised anew.  In addition, the use of illegal drugs
while the individual holds a security clearance (if she were to be granted one) most certainly would not
demonstrate good judgment.

I therefore must evaluate the likelihood that the individual will use illegal drugs in the future.  I find this likelihood
to be low.  From my observation of the individual’s testimony and listening to the tapes of the PSIs, I believe
that the individual has been sufficiently traumatized by the personnel security process such that she has been
“scared straight,” and would refrain from using illegal drugs if she were granted a security clearance.  In
addition, my opinion that the individual will no longer use illegal drugs is shared by the individual’s
psychotherapist, who articulated sound bases for her conclusion.  The individual has seen the psychotherapist
for one hour sessions “every one or two weeks” since May of 1999.  Tr. at 80.  The psychotherapist noted
that there was no evidence that the individual was ever dependent on drugs, Tr. at 82, and laid out the
following reasons for her optimistic prognosis:

One, I think that she has recognized the ways that marijuana use has interfered with her ability to
reach goals and sort of know herself and live a healthy emotional life.

The second is that when I spoke to her about using with her husband around the holidays, her
comments were along the lines of, "I didn't like the feeling, I don't have any desire to ever smoke again,
I don't know -- I remember now why I stopped, and I just don't like it." 

In addition, there is the issue -- there is always this background issue of her asthma. 

Tr. at 98.
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Thus, I believe that the risk that the individual will use marijuana as a clearance holder is low enough to be
acceptable.  Nonetheless, it is still troubling that, no matter whether her last use of marijuana was as late as
May 2002 or as early as December 2001, the individual smoked marijuana after she began the process of
applying for a clearance and filled out a QNSP in November 2001.  Because that questionnaire specifically
asked her about her past drug use, it should have been obvious to her that the use of marijuana could destroy
her chances of getting a clearance.  Thus, there is a lingering issue as to whether the individual is fully capable
of exercising sound judgment.  

2.  Falsification (Criterion F)

In a number of opinions, DOE hearing officers have considered the implications of past falsifications by an
individual.

All acknowledge the serious nature of falsifying documents.  Beyond that, whether the individual came
forward voluntarily to renounce his falsifications appears to be a critical factor.  Compare Personnel
Security Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA Feb. 22, 1996)
(voluntary disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327
(April 20, 2000), appeal filed (falsification discovered by DOE security).  Another important
consideration is the timing of the falsification: the length of time the falsehood was maintained, whether
a pattern of falsification is evident, and the amount of time that has transpired since the individual’s
admission.  See Personnel Security Hearing, Case No. VSO-0327 (April 20, 2000), appeal filed
(less than a year of truthfulness insufficient to overcome long history of misstating professional
credentials).  See also Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823
(1999) (19 months since last falsification not sufficient evidence of reformation from falsifying by
denying drug use).  

Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (2000), affirmed (OSA July 18,
2000).

Given that I have found it likely that the individual intentionally provided false information in her August 2002
PSI and stuck by that story at the hearing, she has clearly not renounced that falsification, and there is also no
issue as to the time that has passed since any admission of falsification.  On the other hand, the falsification in
this case is by all appearances an isolated one.  More to her credit, the individual has a reputation of honesty,
and she appeared at the hearing in this matter to be a person of high integrity.  Tr. at 51-112 (testimony of
supervisor, co-worker, and neighbor); Individual’s Exhibits 2, 3, 4, 5 (performance reviews and letters of
reference).  Unfortunately, these factors cannot resolve the concern raised by this specific, unrecanted, and
very recent incident of intentional falsification.

Even if everything to which the individual testified were true and she was completely truthful in her August 2002
PSI, there still would remain a bizarre and inexplicable account given in her June 2002 PSI that she had
smoked marijuana only weeks earlier.  Thus, under either version of events, there 
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remains an unexplained discrepancy between her accounts in the two PSIs.  Because that discrepancy has not
been resolved by any credible explanation, I cannot recommend that the individual be granted a security
clearance.  As the Part 710 regulations state,

The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest. Any doubt as to an individual's access authorization eligibility shall
be resolved in favor of the national security. 

10 C.F.R. § 710.7(a).

III.  Conclusion

Because of (1) poor judgment demonstrated by the individual’s most recent drug use, after she filled out the
QNSP; (2) the likelihood that the individual intentionally provided false information to the DOE; and (3) the
unresolved doubt stemming from the discrepant PSIs even if she did not intentionally lie in either interview, I
agree with the local security office that there is evidence that raises a substantial doubt regarding her eligibility
for a security clearance, and I do not find sufficient evidence in the record that resolves this doubt.  Therefore,
because I cannot conclude that granting the individual access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest, it is my opinion that the
individual should not be granted access authorization.  10 C.F.R. § 710.27(a).  The individual may seek review
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Steven J. Goering
Hearing Officer
Office of Hearings and Appeals

Date: October 9, 2003



  Access authorization is defined as an administrative determination that an individual is eligible1/

for access to classified matter or is eligible for access to, or control over, special nuclear material.
10 C.F.R. § 710.5(a).   Such authorization will be referred to from time to time in this Decision as
access authorization or security clearance.
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Name of Case: Personnel Security Hearing
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Case Number: TSO-0045

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the Individual) to possess
an access authorization under the Department of Energy (DOE) regulations set forth at
10 C.F.R. Part 710, Subpart A, entitled "General Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."  A Local Security1/

Office suspended the Individual’s access authorization pursuant to the provisions of Part
710.  As discussed below, after carefully considering the record before me in light of the
relevant regulations, it is my decision that the Individual’s access authorization be
restored.

I. Background

The Individual is employed by a contractor at a DOE facility.  The Individual self-reported
an arrest for  Driving While Intoxicated (DWI) on October 26, 2001.  Once the Local
Security Office received this report, it called the Individual in for a Personnel Security
Interview (PSI).  DOE Ex. 8.  The Individual was subsequently referred to a DOE
consultant psychiatrist (DOE Psychiatrist).  DOE Ex. 5. The DOE Psychiatrist interviewed
the Individual and diagnosed him as suffering from Alcohol Abuse.  DOE Ex. 3.  The DOE
Psychiatrist’s opinion was based on the interview, the Individual’s Personnel Security File,
and an earlier psychiatric evaluation conducted in August 2002.  The DOE Psychiatrist
further opined that the Individual had not demonstrated sufficient evidence of reformation
or rehabilitation. 
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  Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol2/

habitually to excess, or has been diagnosed by a board-certified psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

Because the derogatory information concerning the Individual  had not been resolved, the
Local Security Office obtained authority to initiate this administrative review proceeding.
The Local Security Office then issued a Notification Letter to the Individual, citing the
DOE Psychiatrist’s diagnosis of Alcohol Abuse as the derogatory information that created
a substantial doubt as to the Individual’s continued eligibility for an access authorization
under 10 C.F.R. § 710.8(j) (Criterion J).  2/

Upon receipt of the Notification Letter, the Individual requested a hearing.  The DOE
transmitted the hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  10 C.F.R. § 710.25(a), (b).
I convened a hearing in this matter within the time frame prescribed by the DOE
regulations.  10 C.F.R. § 710.25(g). 

At the hearing, the Individual was represented by a union steward.  He offered his own
testimony as well as the testimony of his counselor, his supervisor, and a previous second
line supervisor.  The Local Security Office presented one witness, the DOE Psychiatrist.
The local DOE Office also entered 19 exhibits into the record.

II. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued
access authorization eligibility." 10 C.F.R. § 710.10(a).   After a question concerning an
individual’s eligibility for an access authorization has been properly raised, the burden
shifts to the individual who must come forward with convincing factual evidence that "the
grant or restoration of access authorization to the individual would not endanger the
common defense and security and would be clearly consistent with the national interest."
See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
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or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.

After consideration of all the relevant information in the record, I conclude that the
security concerns raised by the derogatory information have been mitigated.
Consequently, it is my decision that the Individual’s access authorization should be
restored.

III.  Findings of Fact and Analysis

The derogatory information concerning Criterion J centers on the Individual’s diagnosis
of Alcohol Abuse.  Such a diagnosis always raises security concerns.  In response to the
concerns, however, the Individual maintains that he has changed his lifestyle and no
longer drinks.  The relevant facts in this case are not in dispute.   

The Individual reported that he had been arrested for DWI on October 26, 2001.  Based on
this report, the Local Security Office then interviewed the Individual and concluded that
he should be evaluated by a DOE Psychiatrist.  DOE Exhibit 8 (DOE Ex.).    In reaching this
decision, the Personnel Security Specialist relied on a previous evaluation conducted by
a different DOE consulting Psychiatrist and two previous DWIs on the Individual’s record.

Subsequent to interviewing the Individual, the DOE Psychiatrist wrote an evaluative
report on the Individual describing his findings.  DOE Ex. 3.  The report states that the
DOE Psychiatrist examined the Individual and administered the Minnesota Multiphasic
Personality Inventory–2 (MMPI-2) .  The Individual was also given a number of laboratory
tests.   All the test results were normal and showed no alcohol or drug use.  Based upon
the examination and his review of the DOE records, the DOE Psychiatrist determined that
the Individual met one of the diagnostic criteria of the Diagnostic and Statistical Manual,
4th Edition (DSM-IV), for “Alcohol Abuse.” Id. at 7.  In the Report, he also opined that the
Individual had not shown adequate rehabilitation, and he would recommend that a period
of two years of sobriety elapse from the time the Individual began treatment for his
alcohol problem for the Individual to be considered rehabilitated.  Id. at 10.  The DOE
Psychiatrist recommended that the Individual continue with his weekly outpatient
treatment for at least a year, to be followed by group treatment, such as Alcoholics
Anonymous (AA).  Id. at 10.  

IV.   The Hearing

At the hearing, the DOE Psychiatrist elaborated on his diagnosis.  Pursuant to the DSM-IV,
for someone to be diagnosed as abusing alcohol, an individual must meet one or more
criterion from a list of criteria for the diagnosis of alcohol abuse.  Id. at 8.  First, he
determined that the Individual met Criterion (2): “recurrent alcohol use in situations in
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which it is physically hazardous.”  His three DWI citation fulfill Criterion (2) because
driving an automobile can be physically hazardous.   Id.  He also concluded that the
Individual had met Criterion (3): “recurrent alcohol-related legal problems.”  Id.  Again,
the three DWIs fulfill this criterion.  Finally, the DOE Psychiatrist opined that the
Individual had met Criterion (1): “recurrent substance use resulting in a failure to fulfill
major role obligations at work, school, or home.”  At the hearing, he stated that the
Individual’s continued alcohol use and driving in the face of warnings by DOE fulfilled
Criterion 1.  Transcript of Hearing (Tr.) at 61.  

The Individual’s counselor testified for the Individual.  He stated that the Individual first
came to see him as a court referral for a DWI.  Id. at 26.  He stated that he has met with the
Individual 50 times over a year and a half period.  He believes that the Individual is
sincere in his desire never to drink again.  He recommended that the Individual never
consume alcohol again.  Id. at 28.  The Individual’s counselor disagreed with the DOE
Consulting Psychiatrist’s assessment that the Individual was in denial about his alcohol
problem.  Id. at 30.  He indicated that he did originally try to get the Individual to go to
Alcoholics Anonymous, but it did not work out because of transportation issues.  Id. at 31.
The Individual’s counselor testified that he believes the Individual can handle his sobriety
without assistance.  Id. at 33.  He based this assessment on a number of factors.  One is that
the Individual was recently diagnosed with Multiple Sclerosis.  Id.  The second is that the
Individual believes that he is at a different time or station in his life.  Id.  The third is his
desire to avoid problems with his employment that have arisen caused by alcohol.  Id. at
34.  The Individual’s counselor does not believe that he is a risk to national security.  Id.
at 37-39.  

Two of the Individual’s supervisors also testified.  Both supervisors praised his work.
One of the supervisors is also his brother and drives him to work.  He indicated that the
Individual has not consumed alcoholic beverages at family gatherings since his last DWI.
However, he stated that alcohol is not usually part of the family gathering.  He also drives
the Individual to counseling sessions.  He believes the Individual is committed to his
sobriety.  Id. at 85-87.  His other supervisor, who was one step removed from the
Individual testified as to his level of work.  The supervisor stated that he did not have any
knowledge of the Individual ever coming to work intoxicated or with the apparent
aftereffects of having had too much to drink.  Id. at 73.  

The Individual testified on his own behalf.  The Individual testified that he last consumed
alcohol on October 26, 2001, the date of his citation.  Id. at 14.  He testified that he would
like to attend AA, but transportation issues make it impossible.  Id. at 16.  His driving
privileges were terminated for ten years because of the DWI.  Id. at 17.  He could have an
ignition lock system installed on his car that would allow him to drive, but he hasn’t had
that done because of financial concerns and because he has a car pool available to get to
work.  Id. at 21-22.  He continued that he intends to abstain from drinking because of his
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  At the time of the hearing, the Individual was three months short of two years of sobriety.  3/

employment problems and his Multiple Sclerosis.  He confirmed his counselor’s
testimony  that he is seeing him about once a week.  Id.  The Individual stated that he
knows that AA helps.  He is not against attending, he just does not have a way to get to a
meeting, as there are none in his small town and he cannot drive.  Id.  

V.  Findings and Conclusions

After reviewing the expert psychiatric testimony presented in this case as well as the other
evidence contained in the record, I find that the Individual does have an alcohol problem
that raises a security concern.  However, I find that the Individual’s almost two years of
sobriety provides adequate evidence of rehabilitation or reformation.   I was particularly3/

impressed with the candid testimony of the Individual’s counselor in support of the
Individual’s claim of sobriety for an extended period. 

Furthermore, as he noted in his defense, the Individual’s family life is stable.  He has the
support of his extended family, including his brother, to his continued sobriety.  He does
not attend Alcoholics Anonymous meetings, as recommended by the DOE Consultant
Psychiatrist, even though this would give him a stronger support system.  However,
because there are no meetings in his town, and he does not drive, he cannot easily get to
a meeting.  The Individual has continued with his outpatient treatment.  His counselor did
not believe he was avoiding AA, merely unable to attend.  Unlike the DOE Consultant
Psychiatrist, his counselor did not believe the Individual was in denial about his alcohol
problem.  I agree.  The Individual stated that he had a problem with alcohol.  His lack of
a driver’s license also restricts his ability to maintain the lifestyle which led to his
problems with alcohol.  In the past, he would stop after work on payday and drink with
co-workers.  Since he carpools with his brother, he is unable to do so.  Further, the
Individual showed no drug or alcohol use in tests that were conducted  at the time of the
interview with the Doe Consultant Psychiatrist.

In sum, I was convinced by the expert testimony of the Individual’s counselor and his
almost two years of sobriety.  To the extent the DOE Psychiatrist’s report raised a security
concern, I find that concern has been mitigated. 

IV. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raises a
doubt regarding the Individual’s eligibility for a security clearance.  However, I find that
doubt is minimal, and I also find sufficient evidence in the record to mitigate any concern
raised.  Therefore, I conclude that restoring the Individual’s access authorization would
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not endanger  the common defense  and security and would  be clearly  consistent with
the national interest.  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the
Individual’s access authorization should be restored.  

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: August 3, 2004 



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

October 7, 2003
DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing
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This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material."  A Department of Energy (DOE)1/

Operations Office tentatively denied the individual's request for an access authorization
under the provisions of Part 710. This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization
should be granted.  As set forth in this Decision, I have determined that the individual’s
request for a security clearance should be denied.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed
by or are applicants for employment with DOE, contractors, agents, DOE access permittees,
and other persons designated by the Secretary of Energy for access to classified matter or
special nuclear material.  Part 710 generally provides that "[t]he decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of
all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security
and is clearly consistent with the national interest."  10 C.F.R. § 710.7(a).
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In this instance, the individual requested a security clearance from DOE after gaining
employment with a DOE contractor.  However, the local DOE security office (DOE Security)
initiated formal administrative review proceedings by informing the individual that his
access authorization was being denied pending the resolution of certain derogatory
information that created substantial doubt regarding his eligibility.  This derogatory
information is described in a Notification Letter issued to the individual on January 16,
2003, and falls within the purview of potentially disqualifying criteria set forth in the
security  regulations at 10 C.F.R. § 710.8, subsections f, k and l.  More specifically,
Enclosure 2 attached to the Notification Letter (Enclosure 2) alleges that the individual:
1) “deliberately misrepresented, falsified, or omitted significant information from a
Questionnaire for National Security Positions [and during] a personnel security interview
. . . on a matter relevant to a determination regarding eligibility for DOE access
authorization,” 2) “trafficked in, possessed, used, manufactured, or experimented with a
drug or other substance listed in the Schedule of Controlled Substances," and 3) “engaged
in unusual conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy,
or which furnishes reason to believe that [he] may be subject to pressure, coercion,
exploitation, or duress which may cause [him] to act contrary to the best interests of the
national security.”  10 C.F.R. §§ 710.8(f), (k) and (l) (Criterion F, Criterion K and Criterion
L, respectively). The bases for these findings are summarized below.

Citing Criterion F, Enclosure 2 states that the individual intentionally falsified
information he provided on a Questionnaire for National Security Positions (QNSP) that
he signed in January 2002,  when he answered “No” in response to questions  concerning
his previous use, purchase and manufacture of illegal drugs.  In addition, Enclosure 2
states that in April 2002, the individual lied about his illegal drug use to an investigator
conducting a background investigation into the individual’s suitability to hold a security
clearance.  Under Criterion K, Enclosure 2 indicates that during a Personnel Security
Interview (PSI) conducted with the individual on September 18, 2002, the individual
admitted several matters regarding his previous drug involvement, including that he used
marijuana extensively between 1993 and 2001 while attending undergraduate and
graduate schools and that he used illegal mushrooms on four occasions during the same
time period.  Finally, citing Criterion L, Enclosure 2 states that in the same PSI, the
individual admitted that while employed by the DOE contractor, he purchased and used
marijuana at his residence on one occasion in January 2002, knowing that it was strictly
against the policy of the DOE contractor for him to be involved with illegal drugs.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on May 6, 2003, the
individual exercised his right under Part 710 to request a hearing in this matter.  10
C.F.R. § 710.21(b).  On May 8, 2003, I was appointed as Hearing Officer in this case.  After
conferring with the individual and the appointed DOE Counsel, 10 C.F.R. § 710.24, a
hearing date was established.  At the hearing, the DOE Counsel called a 
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DOE Security Analyst as its sole witness.  Apart from testifying on his own behalf, the
individual called his wife and a co-worker as witnesses.  The transcript taken at the
hearing will be hereinafter cited as "Tr.".  Various documents that were submitted by the
DOE Counsel and the individual during this proceeding constitute exhibits to the hearing
transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented in
the record.

The individual accepted a position with a DOE contractor in September 2001.  The
individual’s employer sought a DOE security clearance for him, which was required for his
participation in an upcoming work assignment.  Accordingly, the individual completed a
Questionnaire for National Security Positions (QNSP) which he signed and dated January
7, 2002.  In the QNSP, the individual answered “No” to questions 24a and 24c indicating
that he had not used any illegal controlled substance within the last seven years, or since
the age of 16, and that he had not been involved in the illegal purchase or manufacturing
of any controlled substance.  On April 1, 2002, the individual was interviewed during a
background investigation conducted by the Office of Personnel Management (OPM).
During this interview, the individual represented to the OPM investigator that he had
never used any illegal substance in the past.

However, information obtained in the course of the OPM investigation revealed that the
individual’s representations regarding his prior drug use were false.  In particular, a
physician at the university attended by the individual informed the OPM investigator that
during a medical visit on February 1, 2000, the individual admitted smoking marijuana,
usually five pipefuls or a couple of joints with his friends, almost on a daily basis for a
period of one year prior to the visit.  After receiving this information, DOE Security decided
to conduct a PSI with the individual.

In the PSI, conducted on September 18, 2002, the individual readily admitted that he
intentionally falsified his responses on the QNSP concerning prior drug use.  The
individual explained that at the time he filled out the QNSP, he had not yet been provided
supplemental paperwork clarifying that past illegal drug use would not automatically
disqualify him from holding an access authorization.   The individual therefore believed
that he would be denied a security clearance and perhaps fired if he disclosed his prior
drug use.  On the day he actually turned in the QNSP in February 2002, the individual
was provided with documentation indicating that prior drug use was not a ground for
automatic denial of his security clearance.  Nonetheless, the individual states that he felt
he could not withdraw and correct his QNSP without arousing suspicion.  The individual
further asserts that after submitting the false 
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QNSP, he believed that he had no choice but to maintain his falsehood in April 2002, when
asked by the OPM investigator about previous drug use.

The individual has now provided substantial information regarding his prior drug use,
both during the PSI and this proceeding.  The individual experimented with marijuana
only two times in high school.  However, the individual’s use of marijuana became
increasingly more substantial while a college student and during the first years of
graduate school.  During the 1993/94 school year, the individual estimates that he used
marijuana on 5 - 10 occasions, and only on 1- 5 occasions during the 1994/95 school year.
During the 1995/96 and 1996/97 school years, the individual had a change of roommates
and his marijuana consumption rose to 20-30 occasions, or once a week on average.  This
trend continued.  By his own estimation, the individual’s marijuana use rose to 30
occasions during the 1997/98 school year, and to 40 occasions during his 1998/99 school
year before peaking during the 1999/2000 school year when he used marijuana almost
daily.  In addition to his marijuana use, the individual used illegal mushrooms, an
hallucinogen, on four separate occasions between 1994 and 1998.  In two of those instances,
the individual himself grew the mushrooms after acquiring seedlings and instructions from
an Internet source.

The individual states that his marijuana use diminished to 15 occasions during the
2000/01 school year, his final year of graduate school.  During that time, the individual
decided to change roommates and acquired an apartment with a female student who would
ultimately become his wife.  The individual states that he stopped using marijuana in
January 2001 when he began interviewing for employment.  According to the individual,
he has used marijuana only one time since January 2001.  This occurred in January 2002,
approximately four months after he moved to his present city of residence and began
working for the DOE contractor.  On this occasion, an old college friend came to visit the
individual.  The individual had smoked marijuana with this friend numerous times while
in college, and the individual decided to purchase some marijuana to rekindle their
friendship.  Using an Internet chat room, the individual was able to locate a drug dealer
who met and sold the individual a small quantity of marijuana.  The individual smoked
the marijuana with his friend primarily using a marijuana pipe that he acquired while in
school.

In the PSI, the individual admitted that he was well aware of his employer’s policy
prohibiting the use of any illegal drugs by its employees.  The individual further admitted
during the PSI that while he had not used marijuana since the incident with his friend in
January 2002, he still had possession of the marijuana pipe at his residence.  According
to the individual, he had no specific intention of using marijuana again but had retained
the pipe, which he describes as a “keepsake,” in case the occasion arose.  Immediately
following the PSI, however, the individual went home and threw away the marijuana pipe
along with some rolling papers still in his possession.  The individual vows that he will
never again use marijuana or other illegal drug.
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II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802
(1996).  In this type of case, we are dealing with a different standard designed to protect
national security interests.  A hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization "would not endanger
the common defense and security and would be clearly consistent with the national
interest."  10 C.F.R. § 710.27(d).  This standard implies that there is a strong presumption
against the granting or restoring of a security clearance.  See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of security clearances indicates "that security determinations should err, if they
must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

I have thoroughly considered the record of this proceeding, including the submissions of
the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for access
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R.
§ 710.7(c):  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the voluntariness of the participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for
the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuance or recurrence; and other relevant and material factors.  After due
deliberation, it is my opinion that the individual’s access authorization should not be
granted since I am unable to conclude that such granting would not endanger the common
defense and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(d).  The specific findings that I make in support of this determination are
discussed below.

A.   Criteria F, Falsification

The individual now freely admits that he intentionally falsified his QNSP in
January 2002, and subsequently lied to the OPM investigator in April 2002, in responding
to questions concerning his prior use, possession, purchase and manufacture of illegal
drugs.  Tr. at 81-84.  Accordingly, I find that DOE Security properly invoked Criterion F
in this case.  At the hearing, the DOE Security Analyst 
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2/ The individual’s wife further corroborated the individual’s account that he wrestled with his decision
to falsify his QNSP with regard to his former drug use.  Tr. at 23.

described the basis for DOE Security’s concern when an individual intentionally provides
false information on a security questionnaire or during security interviews.  Such
deliberate deception raises serious issues with regard to the individual’s honesty,
reliability and trustworthiness.  Tr. at 68-69.  As observed in similar cases, the DOE
security program is based on trust, and when a security clearance holder breaches that
trust, it is difficult to determine to what extent the individual can be trusted again in the
future. See, e.g., Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at
85,515 (1995); Personnel Security Hearing, Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915
(1999), aff’d, 27 DOE ¶ 83,030 (2000).

In mitigation of these security concerns, the individual asserts that he lied on his QNSP
and to the OPM investigator out of fear of losing his job.  Tr. at 78, 85.  According to the
individual, he agonized over his decision to provide false information in both instances, but
thought that he would be denied a security clearance and might be fired if he revealed the
extent of his prior drug involvement.  The individual further maintains that: 1) the
falsifications were isolated incidents of poor judgment and not typical of his character; 2)
the falsifications happened more than a year ago when he was transitioning out of a college
environment; and 3) since the September 2002 PSI, he has been completely honest to DOE
Security and to his employer about his past drug use.  Tr. at 82-83, 86-88; Exh. 6 at 1, 3.
The individual’s wife and co-worker (also a close friend) testified that the individual is
generally an honest and trustworthy person.  Tr. at 14, 48-49.   The individual’s supervisor2/

has also expressed her support of the individual, noting that the individual has now fully
disclosed his prior drug use and falsifications to her and three co-workers.  See Exh. 5.

Nonetheless, I find that the individual has failed to adequately mitigate the security
concerns stemming from the falsification of his QNSP and lying to the OPM investigator.
The individual concedes that prior to turning in his QNSP in February 2002, he was made
aware that prior drug use was not a ground for automatic denial of a security clearance yet
decided to proceed with his falsification.  The individual maintains that he agonized over
his falsification.  However, the individual did not rectify the matter when given an
opportunity during the OPM interview in April 2002, but elected to perpetuate his
falsehoood.  The individual did not admit his prior drug involvement until several months
later during the September 2002 PSI when it became obvious that his deception had been
uncovered.  While the individual now openly discusses his prior drug use, there is no
indication that the individual would have ever come forward with the truth on his own
initiative if he had not been confronted at the PSI.  The individual was XX years old when
he intentionally falsified 
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3/ The individual contends that the falsifications occurred when “I was transitioning from a college
environment to a permanent career . . . [and] I was more naive about things of this nature and more
idealistic.”  Exh. 6 at 3.  I find, however, that the individual was of sufficient maturity to grasp the
severity of his actions.

his QNSP and lied to the OPM investigator.  Thus, I cannot excuse his conduct on the basis
of youth.3/

B.  Criterion K, Illegal Drug Use; Criterion L, Unusual Conduct

The record of this proceeding establishes that the individual engaged in substantial drug
use, principally marijuana, from 1993 to 2001 while a student in college and graduate
school.  The individual reports that he stopped using marijuana in January 2001 in
preparation to begin interviewing for employment, but then had a final episode of
marijuana use in January 2002 when a college friend came to visit.  On that occasion, the
individual sought out, purchased and used the marijuana with the friend although the
individual had been working for the DOE contractor for four months and was well aware
of his employer’s stringent policy prohibiting drug use.  The individual did not dispose of
his marijuana pipe until after he was confronted with his drug use at the September 2002
PSI.

Thus, I find that Criterion K was rightly applied in this case.  As explained by the DOE
Security Analyst during the hearing, illegal drug use raises a security concern for the DOE
for it reflects a deliberate disregard for state and federal laws prohibiting such use.  Tr. at
74.  "The drug user puts his own judgment above the requirements of the laws, by picking
and choosing which laws he will obey or not obey.  It is the further concern of the DOE that
the drug abuser might also pick and choose which DOE security regulations he will obey
or not obey with respect to protection of classified information."  Personnel Security
Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995); see Personnel Security
Hearing, Case No. VSO-0283, 27 DOE ¶ 82,822 (1999).  The individual clearly
demonstrated poor judgment in January 2002, when he contacted a drug dealer over the
Internet and used marijuana, four months after gaining employment with the DOE
contractor.  In this regard, the DOE Security Analyst observed that the individual might
have opened himself to blackmail or other forms of coercion to conceal his use.  Tr. at 72-73.
On a similar basis, I  find that DOE Security properly invoked Criterion L in this case.  In
my view, the individual’s decision to use marijuana in January 2002, while in the process
of filing his QNSP, constitutes conduct which tends to show that he is not honest, reliable
or trustworthy.

In mitigation of these security concerns, the individual asserts that his last drug use,
smoking marijuana with his friend in January 2002, was an isolated incident and prior to
that instance he had not used any illegal drugs since January 2001.  Tr. at 92; Exh. 6 at
4.  The individual points out that while he regularly smoked marijuana in college, 
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4/ The individual has received e-mail messages from two of these friends during the past two years
but states that “I really doubt that I would want either of them to come out and visit me.”  Tr. at
119.

5/ According to the individual, he “struggled with” falsifying his QNSP, using marijuana in January
2002 and then lying to the OPM investigator, but in each instance he proceeded anyway.  Tr. at
112-13.  The individual states now that “I can see how I exhibited poor judgment in all of these
instances.”  Tr. at 113.

his usage steadily declined after his 1999-2000 school year.  Tr. at 96-97; see Exh. 7.  The
individual asserts that he is a much more mature person now, with a wife, career and
home, and he no longer associates with former friends who might tempt him to use illegal
drugs.  Tr. at 113-14, 119.   According to the individual,  “I have different friends, a4/

different environment . . . I wouldn’t do it anymore.  It’s not who I am anymore.”  Tr. at 120.
The individual disposed of his marijuana pipe and associated paraphernalia immediately
following the PSI in September 2002.  Tr. at 131.  At the hearing, the individual appeared
to be forthright in expressing his resolve to not use marijuana again.

Notwithstanding, I am unpersuaded that the individual has fully mitigated the security
concerns under Criteria K and L, associated with his use of illegal drugs.  The individual
has failed to negate the negative implications arising from his conduct in choosing to use
marijuana in January 2002, contemporaneous with the signing of his QNSP, and then
retaining his marijuana pipe and associated paraphernalia apparently for future use until
confronted at the September 2002 PSI.  The individual’s use of marijuana in January 2002
was apparently induced by the urging of a college friend who was visiting the individual.
Nonetheless, it was the individual who made the decision to purchase the marijuana after
locating a drug dealer by means of an Internet chat room.  Tr. at 111.  The individual had
been employed for four months and admits that he was well aware of the DOE contractor’s
anti-drug policy:  “Yeah, it had occurred to me, and I felt some guilt about it, and it didn’t
sit well with me . . . -- like, you know, ‘I don’t feel good about this, but I’m not going to sit
and struggle with it.  I’m just going to try to ignore it.’”  Tr. at 111-12.  5/

The individual kept the marijuana pipe after his January 2002 usage but maintains that
he had no specific intention to use marijuana again.  Tr. at 117.  According to the
individual, “I kept the water pipe use for smoking marijuana as a keepsake and the
possibility had existed that I could use it again in the future despite knowing that it was
against [my employer’s] policy to use any illegal drugs.”  Exh. 6 at 9.  The individual
attempted to explain during his testimony: “I didn’t have the intentions to secretly defy
[the DOE contractor’s] policies.  It was that the possibility existed.”  Tr. at 116.  The
distinction drawn by the individual rings hollow.  The unavoidable fact is that the
individual kept the pipe and other paraphernia because he remained open to 
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using marijuana again if presented with the right circumstances.  Thus, I must agree with
the assessment of the DOE Security Analyst that there is no indication that the individual
would have conclusively stopped using marijuana, as he now claims, had he not been
exposed at the PSI.  Tr. at 72-73.  The individual suggests that he had an epiphany
following the PSI: “Although my future involvement with marijuana was unclear at the
time, I have since then taken an unmistakable position that marijuana will not be a part
of my professional lifestyle.”  Exh. 6 at 9.  However, given the individual’s history of
substantial marijuana use, his more recent use while employed by the DOE contractor, his
efforts to conceal his use and ostensible intention to continue using marijuana prior to the
PSI, I find that the individual’s assurance falls short of mitigating the aforementioned
security concerns under Criteria K and L.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(f), (k) and (l) in tentatively denying the individual's request for an access
authorization.  For the reasons I have described above, I find that the individual
deliberately falsified information on his QNSP and during a security interview, engaged
in the use of illegal drugs and engaged in conduct that tends to show that he is not honest,
reliable and trustworthy.  I further find that the individual has failed to mitigate the
legitimate security concerns stemming from these actions.  I am therefore unable to find
that granting the individual an access authorization would not endanger the common
defense and security and would be consistent with the national interest.  Accordingly, I
find that the individual’s request for an access authorization should be denied.  The
individual may seek review of this Decision by an Appeal Panel under the regulations set
forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: October 7, 2003



   Access authorization is defined as “an administrative determination that an individual is eligible for access1

to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. §710.5(a). Such
authorization will be referred to variously in this Decision as access authorization or security clearance.

1
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Name of Case: Personnel Security Hearing

Date of Filing: May 6, 2003

Case Number: TSO-0048

This Decision concerns the eligibility of XXXXXXXXXXXXXX (“the individual”) to hold an
access authorization under the Department of Energy (DOE) regulations set forth at 10 CFR
§710, Subpart A, entitled "General Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."   In view of the record and, in1

particular, medical testimony given in a hearing held on August 14, 2003, I have concluded that
the individual should be granted access authorization.

Background

Application was made for the individual – who is employed by a contractor at a DOE facility –
to be granted an access authorization (security clearance).  A background investigation and
Personal Security Interview (PSI) were conducted.  From these came a recommendation for a
Psychiatrist’s evaluation that was conducted in June 2002.  As a result of the investigation, PSI
and evaluation, on January 13, 2003, a Notification Letter was issued by the local DOE
security office stating that, based on the criteria set forth in 10 CFR §710.8, substantial doubt
existed as to the individual’s eligibility for a security clearance.
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Notification Letter

The Notification Letter states that under the criterion found at 10 CFR §710.8, paragraph (j)
the individual “is a user of alcohol habitually to excess and is suffering from alcohol dependence,
and there is not yet adequate evidence of rehabilitation or reformation.” Notification Letter
Attachment at 1. The letter also states that under paragraph (k) of the same section
“Information in the possession of the DOE indicates that [the individual] has trafficked in, sold,
transferred, possessed, used, or experimented with a drug or other substance listed in the
Schedule of Controlled Substances established pursuant to Section 202 of the Controlled
Substances Act of 1970.” Id. at 2. This allegation involves the abuse or misuse of prescription
drugs.  

Based in part on the allegations under criteria (j) and (k), and in part on statements made during
the PSI, the Notification Letter states that pursuant to §710.8(l)  the individual “has engaged in 

unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation or duress which may cause him to act contrary to the best interests of the
national security.” Id. at 3. 

Record

The record -- largely uncontested -- shows that as early as 1991 the individual was diagnosed
as alcohol dependent with a history of alcohol use. At that time the individual began to abstain
from alcohol and 16 months later was found rehabilitated and reformed.  The individual
relapsed in 1995 and was diagnosed as having Major Depression and a History of Alcohol
Abuse.  He then voluntarily began participation in the DOE Substance Abuse Program Referral
Option (SAPRO) but his employer-sponsored participation was discontinued after he was part
of a general employment lay off on June 6, 1996. Id. at 2.

After six years of sobriety, the individual resumed drinking alcohol in November 2001, and on
the third of the month was admitted to the XXXXXXXXXXXXX Hospital after being found
“passed out due to alcohol and prescribed medication, and holding a gun.” He tested positive
for alcohol and barbiturates. His provisional DSM-IV Diagnosis was “Major Severe
Depression, rule out Bipolar; Alcohol Dependency by History.” His Discharge Diagnosis was
“Mood Disorder, Not Otherwise Specified; Post Traumatic Stress Disorder (PTSD), Mild;
Alcohol (ETOH) Abuse, partial recovery.” Id. at 2. A further period of abstinence followed.

In February 2002, the individual relapsed and consumed alcohol for three days and then
relapsed again in April. At that point he voluntarily committed himself to an outpatient program
at the XXXXXXXXXXXXX Hospital. The individual’s last consumption of alcohol and
prescription drugs was on April 9, 2002. Letter from DOE consulting psychiatrist dated August
5, 2002, at 2. The individual was voluntarily admitted to XXXXXXXXXXXXX hospital in
April and, according to all testimony and the record, has not consumed alcohol or abused
prescription drugs since that time.
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On July 31, 2002, the individual was evaluated by a DOE-sponsored Psychiatrist who
“indicated that the individual is a user of substances habitually to excess and is suffering from
polysubstance dependence, in partial remission.” Although the individual had stopped drinking
and abusing prescribed drugs, because only four months had passed since the April 2002
relapse, “there (was) not yet adequate evidence of rehabilitation or reformation.” Id. at 3.
Concerning criterion (k), the psychiatrist found that, periodically, over a period of years, the
individual had used valium and pain killers “more quickly than they were supposed to be taken”
and may have gotten them “by complaining of pain that was not present.” Id. at 3. This
statement also forms a part of the basis for the allegations under criterion (l).

In response to the Notification Letter, by letter dated February 11, 2003, the individual
requested a hearing.  The case was referred to this office for administrative review on May 6,
2003, and I was designated Hearing Officer.

Hearing

The hearing was held on Thursday, August 14, 2003, the first date on which all parties could
attend. Appearing for DOE were Counsel, a DOE-sponsored psychiatrist, and a DOE Security
Specialist. On behalf of the individual, his Alcoholics Anonymous (AA) sponsor as well as his
psychotherapist and counselor testified, as did the individual himself.  

DOE Security Specialist

The DOE Security Specialist testified as to the accuracy of the record underlying the
Notification Letter.  She also testified as to DOE concerns at the individual’s long history of 

alcohol abuse, the number of recovery attempts and, in particular, the likelihood of relapse. In
addition, the security specialist spoke to the issues of trustworthiness and honesty implicit in the
abuse of prescription drugs and the seemingly misleading statements that appear in the
transcription of the PSI. Transcript of Hearing (Tr.) at 8-18. 

The Individual’s AA Sponsor

The individual’s AA sponsor testified that the individual has been attending AA meetings four
times a week since they met in April 2002. In addition, the sponsor and the individual speak
three or four times a week and also meet once or twice each week.  This schedule had been
followed during the sixteen months prior to the hearing. The sponsor stated that the individual
had been clean and sober for those sixteen months, that he believed the individual would remain
so, and that the individual would be successful in his recovery in the AA program. Tr. at 39-44.
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The Individual’s Therapist

The individual’s therapist is a “licensed professional counselor and a certified addictions
counselor, Level III.” Tr. at 45. She is also “a nationally certified master’s addiction counselor
(specializing) in addiction” for the last 19 years. Id. The therapist has been seeing the individual
regularly since May 2002, and has met with the individual and his wife on two occasions. Since
she has been seeing him, she testified that the individual has been clean and sober as to
prescription drugs and alcohol. The therapist’s professional opinion is that the individual is
alcohol dependent but in full remission.  Id. 

The Individual’s Spouse

Although not appearing in person, the individual’s spouse has provided a sworn, notarized
statement affirming that the individual “has been continuously clean and sober since April 9,
2002 . . . attending AA meetings, working the 12 steps of AA . . . has two [AA] sponsors
(and) “occasionally attends Alanon meetings with me.” Notarized Statement dated August 28,
2003.

The DOE Psychiatrist

The DOE-sponsored psychiatrist testified extensively and, in effect, re-interviewed and
evaluated the individual during the hearing.  Based upon the responses and testimony of the
individual, the AA sponsor and the individual’s psychotherapist – and the fact that the individual
has been without alcohol or prescription drugs for 17 months – the DOE psychiatrist diagnosed
the individual as alcohol dependent in full remission (as contrasted with his July 31, 2002
diagnosis of partial remission). Tr. at 57, 77.   The psychiatrist also stated that at the time of the
hearing the individual was “in a state of rehabilitation.” Tr.  at 77.

At the hearing, the DOE psychiatrist also stated that “based on [the individual’s] history of
relapses, he is at risk for another relapse.” Tr. at 77.   Nevertheless, in response to a question
from DOE Counsel – “[d]o you feel better about a relapse after hearing some of what [the
individual’s] gone through than you would have felt before you heard it?” -- the DOE
psychiatrist testified that the individual is:

[I]n a better place now than he was in . . . than April 2002 when he had the relapse. He
has shown stability for 16 months, and honesty and abstinence.  He seems to be in a
therapy, which sounds like he will continue in. He’s in a program with AA that seems
like he’s continuing in. He’s not using drugs. He’s not taking medication. He’s not found
medication to be effective, in fact, medication has made him worse.
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He tried Psychiatry before. The Psychiatrist gave him medication that, in fact, was
misguided. So not seeing a Psychiatrist at this point – not seeing that Psychiatrist at this
point is a good idea. (Emphasis supplied)  There are good Psychiatrist[s], although he’s
not found one. One Psychiatrist gave him antidepressants that made him worse, but
that’s not unusual; given antidepressants make a lot of people worse.

But at this time he does have a psychotherapist that understands him.  He has a sponsor
that understands him.  And it seems like he will continue with that.  He has a safety plan
in terms of people he can call if he runs into trouble, and he seems to be honest about
this at this hearing.  I would guess that his wife wasn’t here having been through too
many of these and having been crushed too many times, and perhaps doesn’t want to
get crushed another time.  That would be my reading on that from what he just said, so
I can understand that part, too.  If I were to take a chance on somebody, I probably
would take a chance on him. 
 

 Tr. at 76-79.

Standard of Review

Applicable DOE regulations state that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would
not endanger the common defense and security and would be clearly consistent with the
national interest." 10 CFR § 710.7(a). In resolving questions about the individual’s eligibility for
access authorization, I must consider the relevant factors and circumstances connected with the
individual’s conduct, set out in § 710.7(c): the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, to include knowledgeable participation; how
recently and often the conduct occurred; the age and maturity of the individual at the time of the
conduct; whether participation was voluntary; rehabilitation, reformation and other pertinent
behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and
material factors.

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the
existence of derogatory information leaves unresolved questions about an individual’s eligibility
for access authorization. A hearing is “for the purpose of affording the individual an opportunity
of supporting his eligibility for access authorization.”    10 CFR
§ 710.21(b)(6). Once DOE has presented derogatory information affecting an individual’s
eligibility for access authorization, the individual must come forward with evidence to convince
DOE that restoring his or her access authorization “would not endanger the common defense
and security and would be clearly consistent with the national interest.” See, e.g., Personnel
Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,511 (1995), and cases
cited therein. 



 Of the bases for the criterion (l) allegations listed in the Notification Letter, the third stems from the2

individual’s alcohol and prescription drug abuse.  Those concerns will be subsumed in the discussion of the
abuse matters.
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The DOE regulations were amended in 2001 to state that any doubt regarding an individual’s
eligibility for access authorization shall be resolved in favor of the national security. 10 CFR §
710.7(a). For the reasons discussed below, it is my opinion that the individual has resolved the
concerns in the Notification Letter, and should be granted access authorization.

Analysis and Recommendation

There are two areas of concern: The individual’s alcohol and prescription drug abuse problems
and the criterion (l) concerns – dishonesty and trustworthiness – involved in obtaining and
misusing prescription drugs and making apparently false statements during the February 20,
2002 PSI. As Hearing Officer my view is that criterion (l) concerns that are based on an
individual’s misstatements are the most serious because dishonesty and duplicity go directly to
the core of security. Hence these concerns will be addressed first.   I find that the alleged2

falsifications all involve innocent miscommunications, misunderstandings and incomplete record
documentation that do not bar issuance of a security clearance.

Criterion (l)

The first criterion (l) concern involves the causes and nature of the individual’s admission to the
XXXXXXXXXXXXX hospital facility.

According to the attachment to the Notification Letter, the individual “stated during a PSI
conducted on February 20, 2002, that he has not had any alcohol since he went through the
Substance Abuse Referral Program Option in 1996.” Notification Letter at 4. To show that this
is false, several instances of alcohol consumption occurring after 1996 are enumerated.  The
Notification Letter also alleges that during the PSI the individual claimed that he voluntarily
sought treatment at XXXXXXXXXXXXX hospital, whereas documents provided by the
Hospital show that the individual was involuntarily admitted.

A brief chronology from the official record is helpful:

• In 2001 the individual “had been to a dentist and received painkillers.” Letter from
DOE psychiatrist, August 5, 2002, at 2.

• In November 2001 – a few months after visiting the dentist -- the individual drank after
six years of sobriety and was admitted involuntarily to the XXXXXXXXXXXXX
hospital. Id.

• More than three months later, on February 13, 2002, the individual voluntarily admitted
himself to outpatient treatment at XXXXXXXXXXXXX. Letter from the individual,
February 11, 2003.  
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From this chronology, it is clear that there are two hospital visits involved and that the dentist
visit is a separate matter that predates the earlier hospital visit by several months.

I find the transcription of the February 20, 2002 PSI to be disjunctive and confused, the
interviewer and the individual often talk at cross-purposes about different events, each thinking
the other is talking about the same subject. These are the seeds of the criterion (l) charges.  In
summary, in the PSI the two XXXXXXXXXXXXX hospital admissions – one voluntary and
the other not -- are taken as a single involuntary admission, while abuse of the prescription
drugs he obtained from the months-earlier dental visit is taken to be the cause for the
involuntary admission. Exacerbating all this is that in response to the record release executed by
the individual, the XXXXXXXXXXXXX hospital provided only material pertaining to the
November 2001 involuntary admission. In the face of all this, in summarizing the PSI, the
interviewer understandably concluded that:
 

[R]ecord information is discrepant from the subject’s statements to interviewer.  He
stated that in September of 2001, he had some dental work done.  He was prescribed
Vicadin and Percocet, which made him feel twitchy and lousy.  He was afraid of any
“overuse” and voluntarily went to XXXXXXXXXXXXX hospital to find ways to help
him cope with any medication ‘overuse’.  As the record shows the subject was
[involuntarily] admitted for an attempted suicide and overdoes of barbiturates.”

DOE Exhibit 5.

Later this finding was incorporated into the Notification letter and the individual responded “I
began treatment at XXXXXXXXXXXXX on Feb. 13, 2002.  The ambulance (admission) to
XXXXXXXXXXXXX for Alcohol and drug overdose was on Nov. 3, 2001.  Therefore these
are two different incidences.” Letter from the individual to the DOE Personal Security
Specialist, February 11, 2003.

Based on my review of the record, I accept the individual’s explanation and find that this
criterion (l) allegation involves only miscommunication compounded by the incomplete
documentation furnished by the XXXXXXXXXXXXX Hospital.

The second criterion (l) concern involves other alleged misstatements by the individual during
the February 20, 2002 PSI.

According to the Notification Letter, the individual:

[S]tated during a PSI conducted on February 20, 2002, that he has not had any alcohol
since he went through the Substance Abuse Referral Program Option in 1996.  Record
information from XXXXXXXXXXXXX Hospital indicates [the individual] tested
positive for alcohol on November 3, 2001, and that he consumed one pint of alcohol
on November 3, 2001. 

Notification Letter at 4.
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The individual responded:

. .  .  at  the time I [voluntarily] entered XXXXXXXXXXXXX I was interested in
relapse prevention from both Prescription drugs and alcohol.  I recall admitting this
(during the PSI).  The other part about not having alcohol since 1996 I do not recall
being asked or mentioning.  It may have been said but (was) definitely unintentional.
One only need to look at my meticulous recorded admission to the best of my ability of
substance use/abuse.  I have no intention or purpose in misleading or covering up or
[lying] about any of this. 

Letter from the individual to the DOE Personnel Security Specialist, February 11, 2003.

As with the West Pines admissions, the PSI transcription is muddled as to what was and was
not said to transpire after the individual was part of a general employment lay off in 1996, and
what the individual was representing as the term of his abstinence from alcohol.  In any case, in
order to fully resolve these concerns, following the hearing, I asked the individual to explain the
relevant portions of the PSI transcript.  He responded:

1. The relapses of Nov. 3, 2001, Feb. 6, 2002 and April 4, 2002 are correct and
have been discussed with XXXXXXXXXXXX, XXXXXXXXXXXXXXXX
(EAP Representative) in my letter to XXXXXXXXX on Feb. 11, 2003 and
during my hearing on Aug. 14, 2003.

2. The exchange during the Feb. 20, 2002 interview was near the end of the   
interview and I apparently misunderstood the questioning to address the
amount of time I was sober in AA since my SAPRO program and my
documented periods of relapse.  I was sober almost six years at the time of the
first relapse as correctly recorded in the interview. However, [after] re-reading
the exchange [it] appears that I was continuously sober up to the date of the
interview which was the apparent contradiction due to a misunderstanding on
my part of the question.  I perhaps understood the question to be so it was five
years instead of so it's been five years.  The remainder of the interview is
accurate.  

E-mail from the individual to Richard T. Tedrow, Hearing Officer, September 30, 2003.

After reviewing all of the record, it is my judgment that the individual never intended to mislead
anyone about his alcohol and prescription difficulties.  The record is extensive, spanning several
decades, and covering -- for example -- the individual’s enrollment in the SAPRO program in
1996 for substance abuse.  There appear several detailed medical diagnoses and other material
compiled for prior security clearance. At all times the individual has been completely candid and
forthcoming about his substance abuse problems.

In fact, during the PSI the individual himself volunteered much of the information leading to this
criterion (l) concern. The examiner asks is there “anything else you need to add or, before we,
we let you go back to work?” Tr. at 47.   



 See Personnel Security Hearing , Case No. VSO-0467, (January 31, 2002) (great weight accorded view of3

treating psychiatrist); Personnel Security Hearing, Case No. VSA-0154, 27 DOE¶ 83,008 (January 6, 1988) (great
weight given to testimony of DOE psychiatrist); Personnel Security Hearing, Case No. VSA-0242 (August 25,
1999) (great weight given to the testimony of a counselor). 
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The individual then talks about the XXXXXXXXXXXXX voluntary admission and the dental
pain medication.  It is clear to me from the record and the PSI transcription that many
inadvertent exchanges occurred between the individual and the examiner and from those follow
the criterion (l) charges.  Consequently, I find that the criterion (l) charges have been mitigated.   

Criteria (j) and (k)

The concerns as to alcohol and drug misuse are mitigated by the testimony of the DOE
psychiatrist and the individual’s psychotherapist. Each agrees that the individual is in full
remission as to alcohol and drugs, and that he is rehabilitated. Great weight must be accorded
this testimony.  This testimony is recited or cited in the foregoing Background and Hearing3

sections. In addition, there is a great deal of testimony by the DOE-sponsored psychiatrist as to
the situation the individual has placed himself in today, as compared to previous times when
relapses occurred.  Namely, he:

! has a psychotherapist who understands him
! has an AA sponsor who understands him
! has a safety plan
! is in full remission
! is not using drugs, and
! is not taking medication which in the past has made him worse. 

Finally, in the words of the DOE psychiatrist, “it seems like [the individual] will continue with
[the psychotherapist and sponsor].” Tr. at 78-79. Furthermore, the DOE psychiatrist seems to
believe the individual will succeed:  “If I were to take a chance on somebody, I probably would
take a chance on him.”  Tr. at 79.

In this kind of proceeding, substantial weight is given to informed medical opinions and
diagnoses. Obviously, great deference to such views is warranted when all of the medical
professionals involved in a proceeding concur. That is the case here. Both the individual’s
psychotherapist and the DOE psychiatrist agree that for the individual, “the diagnosis of
substance abuse (alcohol and prescription drugs) and dependence is in full remission.” Tr. at
55. The individual’s AA sponsor – who has an experienced and informed view -- also believes
that the individual is in full remission and will succeed in avoiding relapse from substance
dependence to abuse.   

Given the weight and unanimity of the professional opinions voiced at the hearing, I conclude
that the individual’s substance abuse is in full remission and should not continue to be a barrier
to a DOE personal security clearance under the (j) and (k) criteria.  
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Conclusion

Based on the record in this proceeding, I find that the individual has resolved the security
concerns presented under 10 CFR §§ 710.8(j), (k) and (l).  For the reasons explained in this
Decision, I find the individual has shown that granting him access authorization would not
endanger the common defense and security and would be consistent with the national interest.
Accordingly, it is my decision that the individual be granted access authorization. Review of this
Decision by an Appeal Panel may be sought under the regulation set forth at 10 CFR § 710.28.

Richard T. Tedrow
Hearing Officer
Officer of Hearings and Appeals

Date: October 17, 2003 



* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552. 
Such material has been deleted from this copy and replaced
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October 10, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of  Case: Personnel Security Hearing

Date of Filing: May 8, 2003

Case Number: TSO-0050

This Decision concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an
access authorization (also called a security clearance).  The local DOE security office determined that
information in its possession created substantial doubt about the individual's eligibility for an access
authorization under the Department of Energy (DOE) regulations set forth at 10 CFR Part 710,
Subpart A, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter
or Special Nuclear Material."  This Decision will consider whether, based on the testimony and other
evidence presented in this proceeding, the individual’s suspended access authorization should be
restored.  As explained below, I have concluded that the individual should not be granted access
authorization. 

Background

The individual is employed by a contractor at a DOE facility, and was hired for work that requires an
access authorization. The DOE issued a Notification Letter to the individual on February 19, 2003. 
The Notification Letter alleges that DOE has substantial doubt about the individual’s eligibility for a
clearance, based upon disqualifying criteria set forth in Section 710.8, paragraph (h).  

The Notification Letter states under Criterion H that the individual has an illness or mental condition of a
nature which in the opinion of a psychiatrist causes or may cause a significant defect in his judgment or
reliability. The DOE had conducted a Personnel Security Interview (PSI) in January 2002 with the
individual, who was then evaluated by a DOE consultant psychiatrist. The psychiatrist diagnosed the
individual as having a history of significant problems with controlling his impulses, i.e. gambling and
sexual addiction. The psychiatrist also stated that the individual’s sexual addiction was continuing. In his
report dated December 24, 2002 (the Report), the DOE psychiatrist opined that the individual
currently meets the American Psychiatric Association’s Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition (DSM-IV TR) criteria for Impulse Control Disorder Not Otherwise
Specified (312.30). On the basis of his evaluation and this diagnosis, the psychiatrist opined that the
individual has an illness or mental condition which causes or may cause a significant defect in his
judgment and responsibility. 
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The types of impulse control disorders set forth in the DSM-IV TR manual include kleptomania,
pyromania, pathological gambling, and trichotillomania (recurrent pulling out of one’s hair, resulting in
noticeable hair loss). According to the manual, “The essential feature of Impulse-Control Disorders is
the failure to resist an impulse, drive, or temptation to perform an act that is harmful to the person or to
others.”

Because of this security concern, the case was referred for administrative review.  The individual filed a
request for a hearing on the concern stated in the Notification Letter.  DOE transmitted the individual's
hearing request to the Office of Hearings and Appeals (OHA), and I was appointed the Hearing Officer
in this case. 

At the hearing which I convened, the DOE Counsel called two witnesses: a personnel security specialist
and the DOE consultant psychiatrist.   The individual, who was not represented by counsel, testified on
his own behalf, and called one other witness, a fellow member of the local chapter of Gamblers
Anonymous. The DOE submitted 12 written exhibits.  The individual submitted four written exhibits,
which were (1) an evaluation by the individual’s psychiatrist dated July 25, 2003;  (2) an evaluation by
the individual’s psychologist dated July 21, 2003; (3) two sheets documenting his attendance at support
group meetings in June and July 2003; and (4) a packet of five recent letters from fellow support group
members affirming how long they have known the individual and describing the individual’s active
participation in the program. The Transcript taken at the hearing will be hereinafter cited as “Tr.”

     Legal Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which
the burden is on the government to prove the defendant guilty beyond a reasonable doubt.  See
Personnel Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996).  In the present case,
we are dealing with a different standard designed to protect national security interests.  A hearing is "for
the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward at the hearing with
evidence to convince the DOE that restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest."  10 C.F.R.
§ 710.27(d).  This standard implies that there is a strong presumption against the granting or restoring
of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances indicates "that
security determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance).
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I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing.  In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and recency of the
conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.  

After due deliberation, it is my determination that the individual’s access authorization should not be
restored. I am unable to conclude that restoration would not endanger the common defense and
security, nor would it be clearly consistent with the national interest.  10 C.F.R. § 710.27(a), (d).  The
specific findings that I make in support of my conclusion are discussed below.

Findings of Fact

Except as noted below, the facts are not in dispute. The individual has been employed at a DOE facility
since 1974. The clearance which he held was suspended in 2002. In recent periods he has sought
treatment by a psychiatrist and a psychologist. They are helping him deal with his impulse control
disorder.

His disorder has manifested itself in two ways. He has previously been a pathological gambler.
However, he eventually wanted to stop, and with the help of a treatment program, has done so. The
last time he gambled was October 19, 1999. Since that time until the present he attends Gamblers
Anonymous meetings every week and is an active participant, a mentor to newcomers and an
occasional group leader. Tr. p. 18, 21-22.

The other aspect of his impulse control disorder involves what he describes as recurring lust, or a sexual
addiction. PSI  p. 25.  The symptoms of his disorder are entirely self-reported. The individual has been
going for four to five years to massage parlors where he pays for sex with prostitutes. He is aware that
these visits expose him to the dangers of sexually transmitted disease (PSI  p. 21), blackmail (id; Tr. p.
54) and even violence (Tr. p. 76). He also says he considers it “an immoral thing to do.” PSI p. 21. He
says he wants to stop, but says “I’m pretty much . . . like with gambling, addicted on it.” In response to
a question from the PSI investigator, “Do you think you’re a sex addict?,” the individual answered
“Yes.” PSI  p. 25. He also stated “. . . I recognize and acknowledge my addiction . . ..” Individual’s
Letter to DOE Counsel dated April 23, 2003, p. 3; and he says in the same letter “I am an employee
with an addiction problem.” Id. p. 4.
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The individual acknowledged that going to massage parlors was one of the things that contributed to his
divorce, and to strained relations with one of his daughters. He has tried to stop, but simply could not. 

The impulses are too strong. Typically these visits occur every two to three weeks on average.  Report,
p. 1. The longest he has refrained from visiting massage parlors is 90 days. 

The individual claims he is no longer a security risk. He minimizes the risk of blackmail. He claims his
going to massage parlors “is pretty open and I would say it’s hard to blackmail me on something like
that now.” PSI p. 33. The individual maintains he has been in therapy and is successfully being treated
for his impulse control disorder. He has submitted recent letters from his psychiatrist and his
psychologist in support of his claim that he is rehabilitated. 

The letter from his psychiatrist, generally positive in tone, says “[the individual] is not impulsive or
reckless and his compulsion has diminished.”  Nevertheless, the psychiatrist is in agreement with the
DOE psychiatrist’s diagnosis,  “312.30 Impulse Control Disorder.” Earlier in the letter he noted
“However, he is divorced and has not established another long term sexual relationship.” He concludes
the letter as follows: “Recommendation:  I do not find any emotional instability that would cause [him] to
have a significant defect in his judgment or reliability. He will predictably continue his rehabilitation effort
and adherence to his psychiatric treatment plan.” July 25, 2003 Letter, p. 2. It is worth noting that the
psychiatrist did not say the individual was rehabilitated, or that no more treatment was necessary.

The psychologist’s letter is brief (only one page). It is also favorable to the individual. In it the
psychologist says “[the individual] has been making progress in treatment . . . He continues on-going
treatment for his sexual addicition and is showing marked improvement.” July 21, 2003 Letter, p. 1.  
The psychologist refers to positive “factors such as the individual’s commitment and response to
treatment, personal integrity, together with his expertise and experience . . ..” Id. The psychologist did
not address the central issue of the individual’s judgment and reliability. Nor does he say that continued
treatment is unnecessary.

I advised the individual that he should have his psychiatrist and/or his psychologist attend and  testify at
the hearing. Telephone Memorandum dated May 27, 2003; Letter from Hearing Officer to Individual
dated June 13, 2003; see also Telephone Memorandum dated July 16, 2003. For example, while the
individual’s psychiatrist states that his impulse control disorder “has diminished,” he never explains by
how much or how much further the individual has to go to achieve remission. Answers to these
questions would have been helpful to my decision-making. The individual called neither of these medical
professionals to be a witness. As a result, they were not available to explain further and defend their
opinions under oath, nor were they made subject to cross-examination.
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It is worth noting that the individual has not been involved in any negative way with law enforcement as
a result of his sexual addiction. While obtaining the services of a prostitute in the individual’s state is a
misdemeanor, that fact is not cited in the Notification Letter. The DOE Security Office does not rely on
this illegality as one of the risks on which the Notification Letter is based.  

Finally, the individual argues in general terms that his mental condition “may have an effect on my
personal life, but in no way has it affected my judgment and reliability regarding national security.”
Individual’s Letter to DOE Counsel dated April 23, 2003, p. 2.

Testimony of the Witnesses at the Hearing

The Personnel Security Specialist

The DOE personnel security specialist testified that she is the person who made a recommendation that
the individual be processed for administrative review. It was her view that because of the psychiatrist’s
Report, the individual’s condition met the criteria of Section 710.8(h). She explained that an individual
who meets the criteria may not be able to protect classified information. Tr. p. 36. She stated that a
person who used poor judgment could endanger the common defense and security. Tr. p. 37.

The DOE Psychiatrist

At the hearing, the DOE consultant psychiatrist explained in detail the basis for the medical diagnosis in
his Report. He indicated that he made a psychiatric evaluation of the individual, including taking his life
and family history, doing a mental status examination, and then formulating a diagnosis. He testified that
the diagnosis of Impulse Control Disorder Not Otherwise Specified (312.30) involves “a group of
conditions . . . characterized by an individual’s inability to control or mitigate his impulses. And included
among them are, for example, pathological gambling.” Tr. p.  44. The diagnosis can “cover other
problems with impulses, such as sexual addiction.” Id.

After hearing the individual’s testimony at the hearing, the DOE consultant psychiatrist went on to affirm
the current validity of his diagnosis. He stated that it was his professional opinion that the individual has
“an illness or medical condition of a nature which causes or may cause a significant defect in his
judgment or reliability.” Tr. p. 49. He testified that as for pathological gambling, “to [the individual]’s
credit, I believe he has addressed this issue and it is now in remission and no longer affects his judgment
and reliability.” Id. However, the individual’s sexual addiction is “ongoing” and “still persists”, and it
“causes him to exercise deficits in judgment.” Tr. p. 49-50. The condition “causes [him] to act, behave
or make choices in a way that otherwise he would not absent the condition or illness.” Tr. p. 50.
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The DOE consultant psychiatrist stated that individuals with this disorder get themselves into situations
where they do damage to themselves, physically and emotionally. Tr. p. 63. An individual with an
impulse control disorder of this type is “prone to use poor judgment, not so much whether [or] not just
in what they do in terms of responding to the symptom, but also in terms of responding to other
situations in their lives, in their personal lives as well as in their occupation or professional endeavors.”
Id. 

The DOE consultant psychiatrist noted several mitigating factors, including the fact that the individual
has been “very straightforward about his condition. He doesn’t deny it, he admits it, in other words he
takes responsibility for his condition.” In addition, he is “address[ing] these issues [by] participating in
treatment” by a psychiatrist and a psychologist. Tr. p. 51. The individual has also in the past
participated in a support group for individuals with a sexual addiction. However, at the time of the
psychiatrist’s examination, the individual was not attending a support group for sexual addicts.

In evaluating the question of whether the individual was rehabilitated from his Impulse Control Disorder,
the DOE consultant psychiatrist testified that the model most widely used in the treatment of a sexual
addiction was the one used in treating substance addiction. Tr. p. 68. As he had explained in his
Report, p. 7, “the addiction model has been found useful in the treatment of compulsive sexual
behavior.” In that addiction model “a state of remission is, number one, abstinence, and number two, a
specified period of time, which is 12 months . . . those are the two main criteria that should be used in
judging whether [the individual]’s condition is in remission.” Tr. p. 68-9. I asked him whether the
program the individual is following with regard to his treatment is the right one. The witness said “Yes,
he’s making very good progress.” Tr. p. 70. He stated he would not recommend a different treatment
or a different level of treatment. I asked further if 180 days without an encounter in which he paid for
sex  would be sufficient in his view to conclude that remission had occurred. The DOE consultant
psychiatrist said he would be “halfway there. . . And the reason that we use a period of 12 months, it’s
not an arbitrary figure that we just throw in there, is because during a period of 12 months it is safe to
assume that an individual has gone through major life cycle changes, anniversaries, day-to-day living
situations, stressors that any individual would experience.” Tr. p. 71-72. His testimony was that the
individual was not rehabilitated, because the individual has been abstinent at most for only 90 days.

The DOE consultant psychiatrist was asked about the two letters the individual submitted from his own
psychiatrist and his psychologist. He stated that nothing in these letters caused him to alter any of his
conclusions or the diagnosis that he reached regarding the individual. Tr. p. 51, 67. The DOE
consultant psychiatrist was asked if the individual’s psychiatrist was saying, in effect, “the serious side of
the condition is diminished.” He answered “this could very well be.” However, he continued “I still feel
that we have not reached, or at least [the individual] has not shown that he has been clear of the
manifestations for that specified period of 12 months.” Tr. p. 73.
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The Individual

The individual addressed the question of whether he is susceptible to blackmail or coercion. He claimed
he has told “everybody that needs to know” about his sexual addiction problem. Tr. p. 83. However,
he later contradicted himself on this issue. He conceded if “somebody from my church” saw him “going
in and out of a massage parlor it might cause a scandal.” He also recognized that “My management at
work, as far as I know they don’t know” about the extent of his problem. Id. 

In conclusion, he said with reference to his gambling addiction,                 

 [O]ne really never overcomes the compulsion to gamble, we’re always compulsive
gamblers and we’re constantly in recovery, and we go to meetings every week. It’s 
not like you can say after a year or five years that you’re cured of gambling. It’s a 
lifelong endeavor. . . . And if it did happen it could come back stronger than ever. 
And sometimes it might only take once.

Tr. p. 86-7. 

The Individual’s Fellow Support Group Member

The individual called a member of a local chapter of his gambling support group (Gamblers
Anonymous) to testify. This person has known the individual for 3½ years. He testified that the
individual is an active participant in the group’s meetings, that “he has been very true to this program, . .
. He helps other people who have problems . .  He’s there as a mentor for the young people coming
into the program.” In conclusion, the witness noted “I think that if I needed somebody I would not
hesitate a moment to call him . . and I think that if it was in his power he would respond favorably to
whatever I asked. Except lending me money to gamble.” Tr. p. 22.

Analysis

The individual raises two arguments to resolve the Criterion H security concerns. First, he contends that
his judgment and reliability are not defective. Second, he believes that since he has started treatment, his
addiction problem is now under control and he is rehabilitated. As discussed below, I cannot find that
the security concerns raised in this proceeding have been mitigated.

A. Judgment and Reliability

The DOE has relied on the opinion of the consultant psychiatrist in invoking Criterion H. As he wrote in
his Report, the condition causes or may cause a significant defect in the individual’s judgment and
reliability. 



8

It is true that the individual’s psychiatrist has written a letter of recent date in which he says that the
individual’s “compulsion” has diminished. With the treatment the individual has obtained, his willingness
to admit his problem and confront it, and his regular participation in a support group, the individual is
certainly on a good path. But no one at the hearing or elsewhere has questioned the diagnosis of
Impulse Control Disorder Not Otherwise Specified. In fact, the individual’s own psychiatrist agrees
with the DOE consultant psychiatrist’s diagnosis. Nor did the individual’s psychologist disagree with the
diagnosis. The DOE consultant psychiatrist‘s testimony remains uncontroverted: the individual has an
illness or medical condition of a nature which causes or may cause a significant defect in his judgment
reliability. Tr. p. 49.

As the personnel security specialist noted, an individual who meets Criterion H - i.e. has a significant
defect in judgment and reliability - may not be able to protect classified information.  A person whose
judgment is impaired by the disorder could easily endanger the common defense and security by being
susceptible to blackmail or coercion. While there is some evidence that blackmail or coercion of the
individual is unlikely, because he has been relatively open about his problem, that does not resolve the
issue for me. He has not been completely open. Tr. p. 83. Moreover, circumstances are always subject
to change, and in the future he may decide to hide his disorder. Personnel Security Hearing, Case
No. VSO-0084, 26 DOE ¶82,574 (1996)(affirmed by OSA, 1966)(voyeurism and exhibitionism
remain viable future security concerns even when the person did not hide the facts surrounding his
sexual problems).

B. Rehabilitation

Much of the evidence introduced at the hearing indicated that the individual has made definite progress
in the treatment of his gambling addiction and some progress in the treatment of his sexual addiction. In
fact, with continuing care and treatment he has kept the gambling addiction under control for the last 3½
years. However, his sexual addiction is different. It is quite clear to me that the individual still has the
disorder - his sexual addiction - as that condition is defined in the DSM-IV TR. He is currently
symptomatic. The individual himself explained it quite clearly. In his very opening statement at the
hearing, he said “ . . my sex addition continues. This has been the toughest addiction for me to stop.”
Tr. p. 12-13. The DOE consultant psychiatrist also continues to believe the individual’s judgment and
reliability are impaired. 

It is true that the individual has made commendable progress in dealing with his disorder. The fact that
he is in control of his pathological addiction to gambling is significant. The letters and testimony of his
fellow support group members were in my view sincere and telling. They confirm the individual’s
dedication and strength of character. The fact that he has already conquered one addiction is evidence
that he may well be able to conquer this one. As affirmed by his psychologist, the individual deserves
credit for making so much headway in treatment. Beginning in June 2003, he has begun attending
another support group, and now says that he has “found a program that I can live with, Sex and Love
Addicts Anonymous, SLAA.” Tr. p. 12. He has been a regular attendee since June 2003.
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Nevertheless, I find the individual is not rehabilitated. The DOE consulting psychiatrist stated
persuasively that the individual still suffers from an Impulse Control Disorder. 

[H]e continues to engage in sexual addiction on a periodic basis. This condition obviously has
affected his judgment and reliability. . . he is still exposed to adverse medical complications. He
is also vulnerable to being further embarrassed and even blackmailed by his activities. . . . He
has alienated his younger daughter and this has contributed to his separation and impending
divorce. Additionally, he himself mentioned that he has become isolated from others. His work
performance has been affected. Yet, he has continued to succumb to his impulses.

Report p. 8. This describes an individual enthralled by his addiction to the extent that he jeopardizes his
own health, his family relationships as well as those in the larger community, and his job. This is serious
indeed and is not the image of a person free from the influence of his impulse control disorder. 

On the rehabilitation issue, I find the evaluation by the DOE consulting psychiatrist substantially more
credible than the limited evaluations of the individual in the letters written by the other two medical
professionals. The DOE psychiatrist’s evaluation, report and testimony at the hearing were all much
more detailed and persuasive on how far exactly the individual has still to go in treatment than anything
submitted by the individual or his medical professionals. I believe the DOE consultant psychiatrist has
accurately summarized the individual’s condition. He is still in treatment for the Impulse Control
Disorder Not Otherwise Specified, and he will remain that way until he can achieve the kind of
remission that is identified in the addiction model. Personnel Security Hearing, Case No. TSO-0021
(June 26, 2003). The individual’s own medical professionals do not disagree. While praiseworthy, his
attendance at SLAA support group meetings has been only for a relatively short period. Moreover, the
longest the individual has abstained from visiting a massage parlor and paying for sex was three months,
which is well short of the 12 months required. He therefore still has the symptoms of a mental illness.
Personnel Security Hearing, Case No. VSO-0318, 27 DOE ¶82,848 (2000), slip op. at 11
(testimony cited with approval that two to three year period of abstinence is necessary for rehabilitation
from sexual obsession); see also Personnel Security Hearing, Case No. VSO-0034, 25 DOE
¶82,768 (1995). 

Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. §710.8(h) in
suspending the individual’s access authorization. While the individual has made progress in addressing
his disorder, for the reasons I have described above I find that the individual is not rehabilitated and has
therefore failed to mitigate DOE’s legitimate security concerns. Thus, I am unable to find that restoring
the individual’s access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 
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Accordingly, it is my decision that the individual’s access authorization should not be restored. The
individual may seek review of this Decision by an Appeal Panel under the regulation set forth at 10
C.F.R. §710.28.

George B. Breznay
Hearing Officer
Office of Hearings and Appeals

Date: October 10, 2003
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*  The original of this document contains information which is subject to withholding
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November 12, 2003

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 15, 2003

Case Number: TSO-0051

This Decision concerns the eligibility of XXXXX (hereinafter referred to as “the
individual”) to hold an access authorization (also called a security clearance).  The local
DOE security office suspended the individual’s clearance after determining that
information in its possession created substantial doubt about the individual’s continued
eligibility for an access authorization under the Department of Energy (DOE) regulations
set forth at 10 CFR Part 710, Subpart A, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As
explained below, I have concluded that the individual’s access authorization should not
be restored at this time. 

Background

The individual works for a contractor at a DOE facility where some assignments require
an access authorization. The local DOE security office issued a Notification Letter to the
individual on April 3, 2003.  The Notification Letter alleges that DOE has substantial
doubt about the individual’s eligibility for a clearance, based upon disqualifying criteria
set forth in section 710.8, paragraphs (h) and (l).  

The Notification Letter refers to a written evaluation by a DOE consultant psychiatrist
issued on October 25, 2002, which found that the individual has a diagnosable mental
condition according to 10 CFR § 710.8(h),  “depression, which at times has caused, and
certainly may in the future cause significant defects in judgment.”  According to the DOE
psychiatrist’s evaluation, the medical treatment the individual was receiving at the time
“is probably not appropriate for the condition as described and, therefore, not adequate to
resolve concerns.”  The evaluation recommended that the individual seek medical
attention to get appropriate medication and psychotherapy.  

The Notification Letter also states that under 10 CFR § 710.8(l), the individual engaged
in unusual conduct or is subject to circumstances which tend to show that he is not
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honest, reliable, or trustworthy, or which furnishes reason to believe he may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the
best interests of the national security.  These concerns are based on the individual’s arrest
in December 2001 for domestic battery after pushing his wife during an argument, and
his statements during a Personnel Security Interview (PSI) held on April 17, 2002 that he
has considered suicide. 

Because of these security concerns, the case was referred for administrative review.  The
individual filed a request for a hearing on the concerns in the Notification Letter.  DOE
transmitted the individual’s hearing request to the Office of Hearings and Appeals
(OHA), and the OHA Director appointed me as Hearing Officer in this case. At the
hearing I convened, the DOE Counsel called three witnesses: a personnel security
specialist, the DOE psychiatrist, and the individual’s wife.   The individual, who
represented himself, testified on his own behalf, and called three other witnesses: his own
psychologist, an employee assistance program counselor at the DOE facility, his adult
child, and his wife.  The DOE submitted six written exhibits.  The individual submitted
two written exhibits, including an evaluation by his psychologist.

Standard of Review

The applicable DOE regulations state that “[t] he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization
would not endanger the common defense and security and would be clearly consistent
with the national interest.”  10 CFR § 710.7(a).  In resolving questions about the
individual’s eligibility for access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct.  These factors are set out in
section 710.7(c): 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the voluntariness of participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors. 

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the
existence of derogatory information leaves unresolved questions about an individual’s
eligibility for access authorization.  A hearing is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”  10 CFR
§ 710.21(b)(6).  Once DOE has presented derogatory information affecting an
individual’s eligibility for access authorization, the individual must come forward with
evidence to convince DOE that restoring his or her access authorization “would not
endanger the common defense and security and would be clearly consistent with the
national interest.”    See, e.g., Personnel Security Hearing, Case No. VSO-0013, 24 DOE
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 ¶ 82,752 at 85,511 (1995), and cases cited therein.  The DOE regulations were amended
in 2001 to state that any doubt regarding an individual’s eligibility for access
authorization shall be resolved in favor of the national security.  10 CFR § 710.7(a).  For
the reasons discussed below, it is my opinion that the individual has not resolved the
concerns in the Notification Letter, and therefore his access authorization should not be
restored at this time. 

Findings of Fact

The facts are not in dispute.  The individual reported his arrest for Domestic Battery in
December 2001, after shoving his spouse during an argument.   In the April 2002 PSI, the
individual admitted that he had considered suicide and placed a loaded gun to his head on
two occasions when he was feeling depressed.  The local security office referred the
individual to the DOE psychiatrist, who interviewed the individual in September 2002.
The DOE psychiatrist also reviewed the results of the individual’s psychological test
results, the April 2002 PSI transcript, and “other bits of collateral data.”  Psychiatric
Evaluation (DOE Exhibit 5) at 1.  His evaluation concluded that the individual suffered
from a mental condition, “depression, which at times has caused and certainly may in the
future cause significant defects in judgment given his suicidality.”  DOE Exhibit 5 at 6.  

Testimony of the Witnesses at the Hearing

The Personnel Security Specialist

The DOE personnel security specialist explained that the DOE psychiatrist’s evaluation
of the individual’s mental condition raised security concerns about his judgment and
reliability.  Hearing Transcript (hereinafter cited as “Tr.”) at 10-12.  She also stated that
the individual’s arrest for domestic battery raised concerns that he might be vulnerable to
pressure or coercion because he had failed to tell his clergyman about the arrest, and he
might want to hide that information from the public.  Id. at 13, 138-139.  Finally, she
indicated that the individual’s self-reported history of suicidal gestures raised additional
concerns about his reliability in protecting classified information or materials.   

The DOE Psychiatrist

The DOE psychiatrist’s evaluation noted that the individual had been treated by his
primary care physician for depression and suicidality for more than a decade, but had
never been treated by a psychiatrist.   DOE Exhibit 5 at 2.  The DOE psychiatrist
diagnosed the individual as currently suffering from Dysthymia, which is a milder form
of Depression, and depressive personality disorder.  Tr. at 23-28.  He was also concerned
that the individual may have some form of Bipolar Disorder, and that his current
antidepressant medications were not adequate to control this disorder, and could even
make it worse.  Id. at 26-27.  In addition to getting the proper medications including a
mood stabilizer, the DOE psychiatrist thought the individual should have cognitive
behavioral psychotherapy to help him deal with his low self-esteem and the conflict in
his marriage.  Id. at 32-33.  The DOE psychiatrist concluded his direct testimony with a
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 prognosis.  He testified that he had reviewed the treatment report submitted by the
individual’s psychologist (discussed below), and that the medication and psychotherapy
the individual is now getting appear well-suited to his condition, although there was
neither a formal evaluation nor any progress notes from the private psychiatrist who was
treating the individual.  According to the DOE psychiatrist, with the proper regimen of
medication and psychotherapy, he expected the individual’s mental condition could be
significantly improved “in something like six to twelve months.”  Id. at 35-38.   The
DOE psychiatrist cautioned that because he believes the individual does have a form of
bipolar disorder, which is recurrent even with treatment, there would always be some
concern about the individual’s judgment and reliability.  However, the DOE psychiatrist
opined that the individual was intelligent and responsible, and if he stayed in treatment,
he would “probably not” have any problems being able to safeguard classified
information. Id. at 40.  

The Individual’s Psychologist

The individual’s psychologist testified that he recently began psychotherapy sessions
with the individual, working in conjunction with the individual’s psychiatrist.  Id. at 44. 
(The individual’s psychiatrist referred the individual to the psychologist in part because
he did not want to testify at the hearing.)  The individual’s psychiatrist is managing the
individual’s medication “in a structured way” to determine the specific drugs and dosage
that are most effective.  According to the psychologist, neither he nor the individual’s
psychiatrist sees the individual as suffering from a bipolar condition, per se, but both
agree with the DOE psychiatrist that the individual shows “dysthymia, personality
disorder characteristics, and a history of recurrent depression.”  Id. at 45.  The
psychologist agreed with the DOE psychiatrist’s assessment that the individual could
expect progress in about six to twelve months, and cautioned “it could be longer than
that” because “[the individual’s] difficulties are quite chronic.”  Id. at 47.  The
psychologist also ventured a prognosis, stating that while he could never feel “100
percent confident or even necessarily 95 percent confident” that the individual would
never again engage in domestic violence or suicidal gestures, if the individual continued
treatment, he might come to a point when the risk would be fairly low.  Id. at 49.  

The Individual

The individual testified about the positive actions he has taken to improve his situation
since being arrested in December 2001.  He successfully completed a 52-week anger
management course that was required by the court, and the charges against him were
dropped.  Id. at 54; DOE Exhibit 4 (reports from the anger management course).  The
individual stated that there had been no further instances of domestic violence since the
pushing incident in December 2001, nearly two years before the hearing.  Tr. at 77.  At
the request of his supervisor, the individual has also been going to an employee
assistance program counselor, whose testimony is discussed below, to learn how to deal
with stress and do his work more efficiently.  See DOE Exhibit 6 (report from the
counselor).  After he received the Notification Letter and the DOE psychiatrist’s
evaluation, the individual began treatment with his own psychiatrist to get the proper
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 medication, and more recently, he began psychotherapy with his psychologist.  The
individual believes that the new medications prescribed by his psychiatrist are working
well. He also believes that the psychotherapy is helpful, as well as the counseling.  Tr. at
54-57.  

According to the individual, he feels capable of safeguarding classified information and
he believes that his judgment and reliability are not a problem.  The individual does not
believe he is vulnerable to blackmail.  He testified that his family members who are
important to him knew about the domestic violence arrest, and that he would report any
attempt to coerce classified information from him to the counterintelligence office.  Id. at
57-58.  Under cross-examination by the DOE Counsel, the individual admitted that he
and his wife argued about unfinished household projects he had undertaken.  He stated
that he was not a very religious person, but admitted that he had not told his clergyman
about the domestic violence arrest because he was embarrassed.  Id. at 64.  The
individual also indicated that he was willing to enter marriage counseling, as part of an
overall approach to reducing conflict with his wife.  Id. at 66-73.

The DOE psychiatrist and the individual’s psychologist remained in the hearing room to
observe the individual’s testimony.  The DOE psychiatrist acknowledged that the
individual had taken a number of positive steps in the year since he had first seen the
individual.  But the DOE psychiatrist did not change his evaluation of the individual or
his prognosis after listening to his testimony.  Id. at 74-77.  The individual’s psychologist
noted that he had only recently begun seeing the individual, and concurred that the
individual’s testimony “just reinforces the fact that we’re in this for the long haul.”  Id. at
78.  Both professionals agreed that the individual’s treatment was appropriate, he was
honest, and those factors improved his prognosis.  Id. at 80.  

The Individual’s Wife

The individual’s wife testified that she had seen him lose his temper from “frustration” at
times during their long marriage, and that she recalled one argument in their car when he
hit her on the shoulder.  Id. at 89-94.  She also admitted arguing with her husband about
his failure to complete household projects.  However, she had no recollection of the
December 2001 pushing incident, because she was on pain medication for injuries
sustained in an auto accident the preceding day.  Id. at 95-97.  Nor did the individual’s
wife recall his having made a suicidal gesture around the time of his arrest, although she
observed, “He has said he would like to die.  Many times he has said that.”  Id. at 105. 
She thought the medication the individual had been receiving from his family physician
was supposed to help his mood, but never called his doctor when he made suicidal or
depressed statements.  Id. at 106.  In the end, the individual’s wife praised him for his
honesty, a quality she thought was “hard to come by.”  Id. at 110.  

The Individual’s Daughter

The individual’s adult daughter testified on his behalf at the hearing.  She did not
consider the individual a physically abusive parent. She indicated that he was sometimes
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 verbally abusive, though rarely.  Id. at 113-114.  She also thought her mother could get
“in-your-face,” and she reported having witnessed occasional arguments between her
parents.  The individual’s daughter saw his getting counseling after the domestic violence
arrest as a positive thing that had come out of that incident.  Id. at 120.  

The Employee Assistance Program Counselor

The counselor is a licensed clinical social worker who also holds a DOE security
clearance.  He explained that the individual’s manager referred the individual to him a
year ago for his low mood and taking too much time to complete work assignments.  The
counselor diagnosed the individual as having dysthymia, which he described as “a low-
grade longstanding kind of depressive disorder.”  Id. at 124.  They met about 20-25 times
over the past year, and the counselor treated the individual with cognitive therapy.  The
counselor thought the individual had responded well, and showed “marked
improvement” in “his ability to think clearly, to regulate his moods, to handle stressful
situations in a much better light.”  Id. at 126.  The counselor has not received any further
complaints about the individual’s work performance, and he thought the individual’s
improved coping skills were helping him avoid further domestic confrontations.  He also
noted that the individual seems to be responding positively to his new medications,
appearing “more upbeat,” smiling more.  Id. at 127.  The counselor thought the individual
could safeguard classified information, that he did not have a significant defect in his
judgment or reliability, and was eligible for a clearance.  Id. at 128.

Analysis

A mental illness or condition that causes, or may cause, a defect in judgment or reliability
is a security concern because the resulting defect in judgment or reliability could impair
the individual’s ability or willingness to follow security procedures and regulations.
Personnel Security Hearing, Case Number VSO-0082, 25 DOE ¶ 82,800 (1996).  In this
case, the individual has suffered symptoms of depression, engaged in domestic violence,
and made suicidal gestures.  As explained by the personnel security specialist, the DOE
psychiatrist’s diagnosis of the individual’s mental condition raised security concerns
under Criterion H.  In addition, the individual’s suicidal gestures and domestic violence
raised security concerns about his reliability, trustworthiness and vulnerability to
coercion under Criterion L.  I therefore find that DOE security was correct to suspend his
clearance and send the case for administrative review.  

There is agreement between the DOE psychiatrist and the individual’s psychologist that
he currently suffers from dysthymia and depressive personality disorder, and the DOE
psychiatrist believes the individual may also have some kind of bipolar disorder.  The
record shows that after receiving the Notification Letter, the individual has taken the
right steps to get appropriate medical and psychotherapeutic treatment for his condition. 
However, the DOE psychiatrist and the individual’s psychologist agree that under the
most optimistic scenario, at least six to twelve months of treatment with medication and
psychotherapy (which the individual commenced shortly before the hearing) will be
required before he could be expected to show substantial progress.    
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In addition to needing more time to assess the efficacy of his present treatment, the
individual’s psychologist and the DOE psychiatrist both commented on the chronic
nature of the individual’s mental condition, noting that he will probably have to remain
on medication for the rest of his life, and that he will always have some risk of a relapse. 
Nevertheless, both professionals expressed a fairly high degree of confidence that if and
when the individual’s treatment does substantially improve his symptoms, he would not
present an undue security risk, and could be counted on to exercise good judgment and
protect classified information.  Therefore, while I find that the individual has taken
several steps in the right direction since the December 2001 incident, he has not yet
mitigated the security concerns raised in the Notification Letter about his mental
condition.   See Personnel Security Review, Case No. VSA-0387, 28 DOE ¶ 83,022
(OHA 2001) (insufficient time had passed to establish track record of mental stability for
individual who recently entered treatment).

Likewise, I find the individual has not mitigated all the concerns under Criterion L.  With
respect to the suicidal gestures and domestic violence, while they do form the basis for
Criterion L concerns, it is clear that these are products of the individual’s mental
condition.  When and if the individual’s mental condition improves through medication
and psychotherapeutic treatment, these concerns would be reduced or even mitigated. 
Nevertheless, those actions do raise concerns about his reliability and trustworthiness,
and not enough time has elapsed since they occurred and the individual entered treatment
to conclude that they have been mitigated.  See Personnel Security Hearing, Case No.
VSO-0115, 26 DOE ¶ 82,771 (1997) (factors listed under Criterion L inextricably
connected with individual’s mental disorder, and since security concerns under Criterion
H were not yet resolved, security concerns under Criterion L were not resolved).

I reach a contrary conclusion about the individual’s potential vulnerability to coercion, a
concern that seemed to rely heavily on the fact he has not told his clergyman he engaged
in domestic violence.  The individual, according to his own characterization, belongs to a
church but is not religious.  Since he is not religious, it is understandable why he chose
not to share this information with his church.  The individual has told all of his
significant family members about the domestic violence, and has made no attempt to hide
it from others who should know about it.  I believe the individual, whom his wife, the
DOE psychiatrist, and the individual’s psychologist each independently described as an
honest person, would take the necessary action to resist any attempt to blackmail him into
compromising classified information.   

Conclusion

Based on the record in this proceeding, I find that the individual has not resolved the
security concerns under 10 CFR § 710.8(h) and (l) that were specified in the Notification
Letter.  For the reasons explained in this Decision, I find the individual has failed to show
that restoring his access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest.  Accordingly, it is my
decision that the individual’s access authorization should not be restored at this time.  
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Thomas O. Mann
Hearing Officer
Office of Hearings and Appeals

Date: November 12, 2003
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 DECISION AND ORDER 
    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  May 19, 2003 
 
Case Number:   TSO-0052 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXXX (hereina fter referred to 
as “the individual”) to maintain an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” 1 A local DOE Security Office suspended the individual’s access authorization 
pursuant to the provisions of Part 710.  As discussed below, after carefully considering the 
record before me in light of the relevant regulations, I have determined that the individual’s 
access authorization should not be restored. 
 
I. Background 
 
For many years, the individual has been employed by a DOE contractor in a position that 
requires him to hold a security clearance. On several occasions during the individual’s 19-year 
employment tenure, the DOE examined some potentially derogatory information in the 
individual’s background that raised questions about his suitability to maintain a DOE security 
clearance. 
 
The DOE conducted its first Personnel Security Interview with the individual in 1992 (PSI #1 or 
Exhibit 9) when it learned that the individual had allegedly assaulted his wife and had not 
reported an outstanding arrest warrant for that incident.  The DOE discussed with the ind ividual 
the circumstances leading to the purported battery on his wife, as well as other information about 
an alleged assault by him on his brother- in-law.  
 
Nine years later, the DOE conducted a second Personnel Security Interview with the individual 
(PSI #2 or Exhibit 8) after the individual reported his arrest on February 14, 2001 for “Drinking 
While Under the Influence” of alcohol (DWI).  Shortly after PSI #2, a DOE consultant-
psychiatrist examined the individual and found that the individual did not present with a mental 
illness or substance abuse that would cause a significant defect in his judgment and reliability.  
See Exhibit (Ex.) 13 at 5. The DOE consultant-psychiatrist opined at the time that the individual 
had used poor judgment on one occasion only.    

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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In June 2001, the DOE conducted a third Personnel Security Interview with the individual (PSI 
#3 or Exhibit 7) to discuss financial matters not germane to this Decision.  During PSI #3, 
however, the individual provided documentation regarding the disposition of his February 2001 
DWI arrest and a Probation Order indicating that he would remain on probation for 36 months 
and be required to attend 30 hours of a Level I Drinking Drivers Program. Ex. 18.  In addition, 
the individual informed the Personnel Security Specialist who conducted PSI #3 that he did not 
intend to drink and drive in the future. Transcript of Hearing (Tr.) at 65. 
 
In June 2002, the DOE conducted its fourth Personnel Security Interview with the individual 
(PSI #4 or Exhibit 6).  PSI #4 followed a report that the individual had been arrested on June 1, 
2002 for inflicting corporal injury on his girlfriend after he had consumed excessive amounts of 
alcohol.  During PSI #4, the DOE inquired about the circumstances that led to the individual’s 
June 2002 arrest, and questioned the individual about omissions in a number of security 
documents that he had completed over the years. A few months after PSI #4, the same DOE 
consultant-psychiatrist who had examined the individual in 2001 re-examined the individual. 
This time the DOE consultant-psychiatrist diagnosed the individual as suffering from alcohol 
abuse and intermittent explosive disorder (provisional). According to the DOE consultant-
psychiatrist, these two mental conditions have caused the individual to exhibit significant defects 
in his judgment and reliability in the past. 
 
Subsequently, the DOE suspended the individual’s security clearance and sent a Notification 
Letter to the individual advising that the DOE possessed reliable information that created a 
substantial doubt pertaining to his eligibility to maintain his security clearance.  The DOE also 
advised that the derogatory information it possessed fell within the purview of four potentially 
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f), (j), 
(h) and (l) (Criterion F, J, H and L respectively).2  
 
Upon his receipt of the Notification Letter, the individual exercised his rights under the Part 710 
regulations and requested an administrative review hearing.  On May 20, 2003, the Director of 
the Office of Hearings and Appeals appointed me the Hearing Officer in this case. After 
receiving an extension of time to accommodate the parties’ schedules, I conducted a hearing in  

                                                 
2Criterion F pertains to information that a person has “[d]eliberately misrepresented, falsified, or omitted 

significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral statements 
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f).  
Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in the opinion 
of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment and 
reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to information that a person has [b]een, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  Criterion L relates, in part, to information that a person 
has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is 
not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the 
national security.”  Such conduct or circumstances include, among other things, criminal behavior.  10 C.F.R. § 
710.8 (l).  
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this matter. 10 C.F.R. § 710.25(g).  At the hearing, 14 witnesses testified, two on behalf of the 
DOE and 12 on behalf of the individual. In addition to the testimonial evidence, the DOE 
tendered 31 exhibits into the record, and the individual submitted 17 exhibits. 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the 
regulations to resolve any doubt as to an individual’s access authorization eligibility in favor of 
the national security. Id. 

 
III. The Notification Letter 
 
As previously noted, the DOE cites four potentially disqualifying criteria as bases for suspending 
the individual’s clearance, i.e., Criteria F, H, J and L. 
 
With regard to Criterion F, the DOE alleges that on June 17, 1993, the individual was in a fight 
with another person.  According to the Notification Letter, the individual was charged with 
battery and disturbing the peace in connection with this incident.  The Notification Letter states 
that both of these charges were later dismissed.  The DOE alleges that the individual failed to list  
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the charges stemming from the June 17, 1993 incident on eight security forms, one in 1993, two 
in 1994, two in 1996, one in 1998 and one in 1999.  The DOE also alleges that on March 20, 
1988, the individual struck his wife in the face and arms.  According to the DOE, while the 
individual was taken into custody and detained, he was not arrested. The local district attorney 
authorized a complaint against the individual for misdemeanor battery, but the charge was 
dismissed on August 10, 1992.  The DOE claims that the individual failed to list the charge 
relating to the March 1988 incident on two security forms, one in 1991 and the other in 1993. 
 
As for Criterion H, the DOE relies on the opinion of a DOE consultant-psychiatrist that the 
individual suffers from a mental condition or illness, i.e., intermittent explosive disorder 
(provisional), that causes, or may cause, a significant defect in his judgment or reliability. 
 
To justify Criterion J as one of the bases for suspending the individual’s security clearance, the 
DOE relates the following information.  First, a DOE consultant-psychiatrist examined the 
individual and opined that the individual suffers from alcohol abuse.  Second, on February 14, 
2001 (February 2001 Incident) the individual was arrested for driving while under the influence 
of alcohol. During the February 2001 Incident the individual allegedly vandalized his own 
vehicle and engaged in inappropriate behavior with a police officer.  The individual ultimately 
pled guilty to the lesser- included charge of reckless driving (alcohol related) in relation to the 
February 2001 Incident.  Finally, on June 1, 2002 (June 2002 Incident) the individual engaged in 
violent behavior while under the influence of alcohol. 
 
To support its Criterion L concerns, the DOE cites the individual’s arrest in June 2002 for 
infliction of corporal injury on a spouse/cohabitant and the totality of the circumstances leading 
up to that arrest. 
 
IV. Findings of Fact 

 
In March 1988, the individual’s wife called police alleging that the individual had hit her in the 
face with his open hand and fist.  See Ex. 15. When the police arrived, they found the 
individual’s wife with a swollen, discolored eye. Id. The police report indicates that the 
individual fled the home and was later apprehended by police. Id. Even though the individual’s 
wife elected not to file a complaint against her husband, the local district attorney authorized a 
complaint against the individual for misdemeanor battery.  
 
On March 22, 1991, the individual executed a Questionnaire for Sensitive Positions (QSP) in 
which he responded negatively to the question posed whether he had ever been arrested, charged, 
or convicted of any type of offense.  Ex. 26.  The individual testified at the hearing that he did 
not know that there were any charges connected with the 1988 incident, or that there was an 
outstanding arrest warrant for him. Id. at 151. 
 
According to the record, at some point before the individual completed his next QSP in 1993, the 
DOE told him that there was a warrant out for his arrest in connection with the incident with his 
wife in 1988.  Tr. at 131, 151. After learning about the outstanding warrant, the individual went 
to the courthouse and discovered that the charges against him had been dismissed on August 10, 
1992. Id. at 157-158. On the QSP that he executed on May 21, 1993, the individual answered 
affirmatively the question about any prior arrests and charges that had occurred within the past  
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five years. Ex. 26.  He also clearly stated on the QSP that the charge related to the 1988 incident 
had been dismissed on August 10, 1992.  Id. Over the next seven years, the individual disclosed 
this same information to the DOE on eight occasions. 
 
On June 17, 1993, the individual’s 13-year old stepson and a neighbor’s son were involved in a 
fight. Tr. at 159. The individual claims that his neighbor and his neighbor’s wife choked his son 
and tried to hit his son with a beer bottle. Id.  The individual testified that he immediately called 
the police to report his neighbor’s actions.  According to the individual, the police questioned the 
neighbor and then left. Within an hour, the police were called back to the scene after the 
individual and his neighbor became embroiled in a physical altercation. Id. Sometime later, the 
individual was summoned to appear in court on charges of battery and disturbing the peace.  
Tr. at 139; Ex. 6 at 31.  The individual retained an attorney who allegedly told the individual that 
the arrest would not be on his record. Tr. at 165.  While there are no documents in the record 
regarding the disposition of the charges, the individual told the DOE that the battery charge was 
dismissed and that he pled nolo contendere to the charge of disturbing the peace. Ex. 5 at 31; 
Tr. at 139, 161-162.  The individual failed to list the charges stemming from the 1993 altercation 
with his neighbor on eight security forms over a six-year period. Ex. 26. 
 
On February 14, 2001, the individual finished working at 6:45 a.m. Ex. 8 at 8. He ran some 
errands, returned home and consumed one or two gin and tonics on an empty stomach. Id., Ex. 
7 at 50, Tr. at 167.  Soon thereafter, his girlfriend arrived at his home and he decided to drive her 
to do another errand. Ex.8 at 8. Enroute to their destination, the individual and his girlfriend 
started arguing.  Id. at 9. According to the girlfriend’s testimony, she asked the individual to take 
her home. Tr. at 213. In response, the individual told his girlfriend to walk the four miles home. 
Id. The individual stopped the car and tried to open the passenger side door.  When he could not 
open the door, the individual started pushing and kicking the car, causing the passenger side 
window to shatter. Id.  At some point, the girlfriend entered an establishment to use the restroom. 
Tr. at 214.  A concerned citizen called the police because he suspected that the woman had been 
a victim of domestic violence based on her appearance. Ex. 16 (police report).  Upon arriving at 
the scene, a policeman observed that the individual had red, watery eyes, slurred speech and an 
odor of alcoholic beverages on his breath. Id. The officer asked to see the individual’s license.  
The individual complied, but grabbed the license from the officer’s hands. According to the 
police report, the individual acted in an angry, belligerent manner at the scene. When the 
individual indicated that he was leaving, the officer elected not to detain the individual without 
additional police assistance. Id. After the individua l drove away, the officer followed the 
individual’s car until several other police cars arrived. At some point, the individual pulled his 
car to the side of the road and emerged from the vehicle.  After he refused orders from the police 
to return to his car, the officers drew their weapons.  Subsequently, the individual was arrested 
and transported to the hospital for a blood test. Ex. 7 at 47.  After a four-hour delay at the 
hospital, the individual’s blood was drawn. His blood alcohol level registered .08.  Id. at 48.  In 
May 2001, the individual pled guilty to reckless driving (alcohol related). He was placed on 36 
months probation and ordered to attend 30 hours of a Level I Drinking Drivers Program. Ex. 7 at 
16; Ex. 18. 
 
On May 31, 2002, the individual and his girlfriend went to a sports bar and consumed an 
unknown number of beers. Tr. at 220.  They returned to the individual’s house and by midnight 
had consumed 24 beers between the two of them.  Ex. 6 at 17. Sometime after midnight the two  
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began to argue. Tr. at 223-224.  According to the girlfriend, the individual flipped over the couch 
on which she was sitting. Tr. at 224. When the girlfriend moved to a second couch, the 
individual flipped that couch over. Id.  This time the girlfriend hit her head on a lamp and end 
table. Id., Ex. 20. The individual then grabbed the girlfriend by her hair and dragged her around 
the room. Ex. 20.  The individual’s girlfriend called the police and the police arrested the 
individual for inflicting corporal injury on a spouse/cohabitant.  Ex. 21.  On October 11, 2002, 
the individual pled nolo contendere to the charges.  He was placed on 36 months probation, 
ordered to attend alcohol abuse and domestic violence counseling sessions, and required to 
perform 40 hours of community service. 
 
V. Analysis 

 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c). 3 After due deliberation, I have determined that the 
individual’s access authorization should not be restored at this time.  I cannot find that such 
restoration would not endanger the common defense and security and would be clearly consistent 
with the national interest. 10 C.F.R. § 710.27(a).  The specific findings I make in support of this 
decision are discussed below. 
 

A. The Security Concerns At Issue  
 
The individual’s behavior for over a decade in allegedly providing false information to the DOE, 
drinking excessively or abusively, engaging in criminal or violent conduct, and failing to control 
his anger provides ample reason to question his continued suitability to hold a DOE security 
clearance.   
 
From a security standpoint, false statements made by an individual in the course of an official 
inquiry regarding a determination of eligibility for DOE access authorization raise serious issues 
of honesty, reliability, and trustworthiness.  The DOE security program is based on trust, and 
when a security clearance holder breaches that trust, it is difficult to determine to what extent the 
individual can be trusted again in the future.  See e.g., Personnel Security Hearing (Case 
No.TSO-0024), http://www.oha.doe.gov./cases/security/tso0024.pdf; Personnel Security Hearing 
(Case No. VSO-0281), 27 DOE ¶ 82,821 at 82,823 (1999) aff’d, Personnel Security Review,  
27 DOE ¶ 83,025 (2000) (affirmed by OSA, 2000).  In addition, a person’s deliberate 
falsification raises a security concern that he or she might be susceptible to coercion, pressure, 
exploitation, or duress arising from the fear that others might learn of the information being 
concealed.  See Personnel Security Hearing (Case No. VSO-0289), 27 DOE ¶ 82,823 (1999), 
aff’d, Personnel Security Review, 27 DOE ¶ 83,025 (2000) (affirmed by OSA, 2000).  
 

                                                 
3Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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The individual’s use of alcohol during the incidents that occurred in 2001 and 2002 and his 
behavior in connection with the incidents that occurred in 1988, 1993, 2001 and 2002 raise a 
question about the individual’s mental health.  It is the opinion of a DOE consultant-psychiatrist 
that the individual suffers from intermittent explosive disorder (provisional) and alcohol abuse.  
These illnesses or conditions, according to the DOE consultant-psychiatrist cause, or may cause, 
a significant defect in judgment and reliability. Mental illnesses or conditions are security 
concerns because they raise questions about a person’s judgment, reliability, and stability.  See 
Appendix B to Subpart A of 10 C.F.R. Part 710. 
 
Excessive consumption of alcohol itself is a security concern because the behavior can lead to 
the exercise of questionable judgment, unreliability, and failure to control impulses, and 
increases the risk that classified information may be unwittingly divulged.  In the case at hand, 
the record is clear that the individual’s excessive alcohol use in 2001 and 2002 caused him to 
engage in inappropriate behavior with a police officer, engage in domestic violence towards his 
girlfriend, and vandalize his own vehicle.  
 
Finally, the individual’s violent behavior alone, as manifested by his actions in June 2002, 
provides another basis for the DOE to question the individual’s judgment and reliability from a 
security context.   
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO-0244), 26 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security 
Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review 
(Case No. VSA-0154), 27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998). In this case, the 
individual has raised several arguments and provided documentary and testimonial evidence in 
an attempt to mitigate the DOE’s security concerns. 
 
B. Mitigating Evidence  
 

1. Falsification 
 
       a.         Omission of 1988 battery charge 
 
With regard to the individual’s failure on two occasions to report the misdemeanor battery 
charge connected with the 1988 incident involving his wife, I find that the security concerns 
associated with the falsification at issue have been mitigated.  
 
While it is true that the individual failed to list the 1988 charge on his 1991 QSP, he testified 
convincingly that he was unaware that there were any charges connected with that incident.  For 
this reason, I find that he did not deliberately falsify his 1991 QSP. Even assuming arguendo that 
the individual had deliberately falsified his 1991 QSP, I find that the individual took positive 
steps to allay the DOE concerns. Specifically, once the DOE told him in 1993 that there was an 
outstanding warrant for his arrest in connection with the 1988 incident, the individual 
immediately went to the courthouse to inquire about the matter.  There he learned that the 
charges associated with the 1988 incident had been dismissed in 1992. Soon thereafter, the  
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individual completed a QSP in which he disclosed the 1988 charge. Between 1993 and 1999, the 
individual disclosed the 1988 incident on eight DOE security forms. It has been 11 years since 
the individual corrected the record and provided accurate information regarding this matter. I 
find that this passage of time, coupled with the individual’s correction of the record, mitigate the 
security concerns with regard to the omission on his 1991 QSP.       
 
As for the individual’s alleged omission of the 1988 battery charge on the 1993 security form, I 
find that individual revealed the 1988 charge in question and its subsequent dismissal to the DOE 
on his 1993 QSP.  Accordingly, I find with regard to the 1988 battery charge that the individual 
did not deliberately falsify his 1993 QSP as alleged in the Notification Le tter.  
   

b. Omission of 1993 battery and disturbing the peace charges 
 
With regard to the individual’s failure to disclose the 1993 charges on eight security forms filed 
between 1993 and 1999, I was not convinced by the individual’s testimony that he had omitted 
the charge in question on those eight forms because he did not believe that he had been charged 
with any offense in connection with the 1993 incident.  
 
At the hearing, the individual testified that his “understanding of being charged with something 
is actually going to jail, being booked, given a citation saying you are charged with that incident. 
. . .” Tr. at 163.  He also claimed that he was never told that he was charged with anything.  Id. at 
163-164.  
 
There are several reasons why I find the individual’s arguments to be unavailing.  First, the 
individual admitted during the 2002 PSI that he had been charged with battery and disturbing the 
peace in connection with the incident in question. Ex. 6 at 31.4  Second, the individual admitted 
that he received a summons to appear in court and retained an attorney to present a claim of self-
defense in court with regard to the incident in question. Id. at 165. Third, the individual revealed 
at the hearing that he had discussed with his attorney his employment-related concerns about  

                                                 
4 When the individual’s counsel asked the individual at the hearing to reconcile his statements to the DOE during a  
PSI in 2002 with his testimony at the hearing, the individual claimed that he only admitted at the PSI that he had 
been charged in 1993 because that “is what they wanted me to say.” Tr. at 164. I have reviewed the transcript of  PSI 
#4 and find that it is devoid of anything suggesting the Personnel Security Specialist coerced, tricked  or misled the 
individual into admitting the matter in question.  The precise exchange that occurred between the Personnel Security 
Specialist (PSS) and the individual  is as follows: 
 
      PSS: You were charged with battery and disturbing the peace.  

Individual: Yes.  
PSS:  And you were ordered to appear in court. 
Individual: Yes. 
PSS:  On August 5, 1993 you pled nolo contendere to disturbing the peace and the battery charge     
was dismissed. 
Individual:  Yes. 
PSS:  And then on January 28, 1994 the disturbing the peace charge was dismissed. 
Individual:  Yes. 
PSS: Do you agree with all this? 
Individual: Yes.  

Ex. 6 at 32. 
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having the 1993 incident appear on his record. Id. at 166.  According to the individual, his 
attorney told him that he would make sure that “they were not on my record because they were 
dismissed.” Id. 5 In the end, I find that the individual’s statements and actions belie those of 
someone who did not believe that he had been charged with an offense. 
 
Cases involving verified falsifications are difficult to resolve because there are neither experts to 
opine about what constitutes rehabilitation from lying nor security programs to achieve 
rehabilitation.  Therefore, Hearing Officers must look at the statements of an individual, the facts 
surrounding the falsification and the individual’s subsequent history in order to assess whether 
the individual has rehabilitated himself from the falsehood and whether restoring the security 
clearance would pose a threat to national security.  See Personnel Security Hearing (Case No. 
VSO-0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review (Case No. VSA-0327), 
28 DOE ¶ 83,005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case No. VSO-
0418), 28 DOE ¶ 82,795 at 85,705 (2001), aff’d, Personnel Security Review (Case No. VSA-
0418), 28 DOE ¶ 83,024 (2001) (affirmed by OSA, 2001). 
 
As a starting point of analysis, I find that the individual’s falsifications are serious matters. Lying 
on eight forms that supply information on which a security clearance is continued subverts the 
integrity of the access authorization process.  
 
With regard to the facts surrounding the falsification, I find for the reasons discussed above that 
the individual deliberately concealed information from the DOE for a period of nine years, from 
1993 to 2002.  The individual’s revelation at the hearing that he was concerned about the impact 
the 1993 incident would have on his job suggests to me that he concealed the information on the 
basis of self- interest. Moreover, the falsifications at issue cannot be characterized as isolated 
since the individual lied about the 1993 incident under penalty of perjury eight times. In addition, 
it is relevant that the individual did not voluntarily disclose this information before being 
confronted with it by the Personnel Security Specialist in PSI #4.  See Ex. 6. Finally, I cannot 
ascribe the individual’s falsifications to immaturity because he was a mature person at the time 
that he executed each of the eight security forms in question. 
 
In evaluating whether the individual has comported himself in an honest, responsible, 
trustworthy manner since admitting the falsification in question in 2002, I gave considerable 
weight to the testimony of the Personnel Security Specialist who painstakingly outlined her 
reasons for questioning the individual’s credibility. Tr. at 114-118.  The Personnel Security 
Specialist cited numerous instances of what she considered to be discrepancies between what the 
individual told her in PSI #4 and what is reflected in contemporaneous documents such as police 
reports.  She also enumerated discrepancies between what the individual told her in PSI #4 and 
what he told the DOE consultant-psychiatrist in 2001 and 2002. She further highlighted instances 
where the individual was less than forthcoming with her about some of the derogatory 
information at issue in this proceeding. Lastly, she opined that the individual was evasive during 
PSI #4.  By way of example, she testified that when she asked the individual how often he drinks  

                                                 
5   The individual did not testify that he had relied on advice from counsel when he failed to disclose the 1993 charge 
on his one security form in 1993, two security forms in 1994, two security forms in 1996, one security form in 1997, 
one security form in 1998 and one security form in 1999.  Even had the individual testified to this effect, I would 
have required some sort of corroboration for the individual’s claim. 
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hard liquor, he replied, “hardly.”  When she queried what “hardly” means, the individual 
responded, “I would not know what ‘hardly’ means.” Id. at 114.   
 
There is other evidence in the record that leads me to question the individual’s candor in his 
dealings with the DOE. For example, the individual told the Personnel Security Specialist during 
PSI #3 in 2001 that he would not drink and drive in the future. Ex. 7 at 65. At the hearing, the 
individual admitted that in 2002 he consumed alcohol to the point of intoxication and drove his 
vehicle. Tr. at 296. Regarding the 1988 incident with his wife, the individual testified at the 
hearing that he did not hit his wife on the day in question in 1988. Id. at 182. When confronted at 
the hearing with the police report documenting the police’s observation that the individual’s wife 
had a swollen eye on the day the 1988 incident occurred (Exhibit 15), the individual still 
maintained that he had not hit his wife “at that time.”  Id. at 182. Pressed further, the DOE 
Counsel asked the individual if his wife had lied to the police about the matter in 1988. Id. at 
183. The individual responded “yes. . . . I believe so.” Id. The individual’s hearing testimony is 
inconsistent with statements that he made to the DOE during PSI #1 in 1992.  During PSI #1, the 
Personnel Security Specialist asked the individual if he struck his wife in 1988 around the time 
that the police were called to his house.  Ex. 9 at 17. He responded, “yes.” Id. at 18.   
 
In the end, I must make a judgment as to whether the individual’s behavior during the 20 months 
that have elapsed between the time he admitted his falsification in 2002 and now are sufficient to 
demonstrate a pattern of responsible, honest behavior that abates the security concerns associated 
with the individual’s irresponsible action. Because I have lingering doubts about the individual’s 
honesty at the hearing and at the 2002 PSI, I am not convinced that he has comported himself in 
an honest manner since 2002. Furthermore, the individual concealed his falsehood from the DOE 
for six years.  In this case, I find that 20 months is insufficient time to overcome the security 
concerns associated with the falisifications at issue. See Personnel Security Hearing, 27 ¶ 82,823 
(1999), aff’d, Personnel Security Review, 27 DOE ¶ 83,025 (2000) (affirmed by OSA, 2000) (19 
months not sufficient time to mitigate falsifications on security forms).  In summary, I find that 
the individual has failed to mitigate all of the DOE’s security concerns regarding the 
falsifications associated with the 1993 incident. 
 

2. Mental Health Concerns and Alcohol Issues 
 

a. Intermittent Explosive Disorder (Provisional) 
 
To contest the allegation that he suffers from Intermittent Explosive Disorder (provisional), the 
individual presented the testimony of a clinical psychologist who holds a Ph.D. in Clinical 
Psychology.  The Clinical Psychologist has treated the individual in 10 psychotherapy sessions 
between July 2002 and October 2003. Tr. at 15, Ex. I.   
 
The Clinical Psychologist disagrees with the DOE consultant psychiatrist’s opinion that the 
individual suffers from Intermittent Explosive Disorder (Provisional).  It is the opinion of the 
Clinical Psychologist that the individual does not meet the diagnostic criteria for that mental 
disorder as defined in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, 
Text Revision (DSM-IV-TR).  Tr. at 17. Specifically, the Clinical Psychologist testified that the 
diagnosis in question requires there to be several discrete episodes of failure to resist aggressive 
impulses that result in serious assaultive acts or destruction of property.  She also pointed out  
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that the degree of aggressiveness expressed during an episode must be grossly out of proportion 
to any provocation or precipitating psychosocial stressor. Id. at 18. In addition, the Clinical 
Psychologist stated that the DSM-IV-TR requires that the aggressive episodes not be better 
accounted for by another mental disorder or not be due to the direct physiological effects of a 
substance.  Id.   
 
The Clinical Psychologist readily admits that there have been several instances where the 
individual has engaged in aggressive or assaultive behavior towards his girlfriend and others.  It 
is the Clinical Psychologist’s opinion, however, that these episodes cannot cumulatively be 
characterized as indicia of an Intermittent Explosive Disorder.  With regard to the incidents that 
occurred in 2001 and 2002 with the individual’s girlfriend, the Clinical Psychologist believes 
that those incidents can be better accounted for as the direct physiological effects of alcohol. Tr. 
at 17.  As for the other incidents, the Clinical Psychologist believes that the individual’s 
responses were not out of proportion to the precipitating psychological stressor.  In one situation 
not at issue in this Decision, the individual broke up a fight.  In the case involving the 1993 
incident, the individual “was pushed by a neighbor.” Id. at 18.  As for the 1988 incident 
involving the individual’s wife, the Clinical Psychologist relied on the individual’s statement that 
he did not “physically assault his wife.” Id. at 27. 
 
In contrast, the DOE consultant-psychiatrist who is board certified in psychiatry and neurology 
finds that the individual does suffer from an Intermittent Explosive Disorder (Provisional). In his 
report, the DOE consultant-psychiatrist stated that “Intermittent explosive disorders are discrete 
episodes of difficulty resisting aggressive impulses that result in serious assaultive acts or 
destruction of property per DSM-IV Criteria.” Ex. 12 at 9.  At the hearing, the DOE consultant-
psychiatrist explained that he provided a provisional diagnosis only because he did not have 
sufficient data to make a conclusive diagnosis. After listening to the testimony of the Clinical 
Psychologist, the DOE consultant-psychiatrist remained firm in his provisional diagnosis.  He 
stated that he “does not have data showing that the behavior is continuing.  But I do not have 
enough data to say with certainty that such a diagnosis does not exist.” Id. at 61. 
 
After carefully evaluating the testimony of both experts, I find that the documentary and 
testimonial evidence provided by the Clinical Psychologist convinces me that the security 
concern predicated on the provisional diagnosis of intermittent explosive disorder has been 
mitigated. The record in this case shows that the individual was so inebriated on June 1, 2002 
that he did not remember the details of the events that transpired the evening before. Ex. 6 at 17-
20.  The record shows that on the day that the 2001 incident occurred the individual had 
consumed between four and eight ounces of gin on an empty stomach.  These facts support the 
Clinical Psychologist’s opinion that the 2001 and 2002 incidents were due to the direct 
physiological effects of alcohol. It also appears from the record that the individual’s 
aggressiveness in connection with the 1993 incident and another incident that occurred in 1984 
were not grossly out of proportion to their precipitating psychosocial stressors (i.e., challenging a 
neighbor who had tried to choke his son and breaking up a physical fight between the 
individual’s sister and her ex-husband). That leaves the 1988 incident with the individual’s wife.  
While I have serious reservations about the individual’s candor with regard to this incident, I find 
that even if he did assault his wife in 1988 that assault alone does not fall within the DSM-IV-TR 
language of “several discrete episodes . . .” See DSM-IV-TR at p. 667.   
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b. Alcohol Abuse and other Alcohol-Related Matters  
 
The Clinical Psychologist also addressed the issue of the individual’s alcohol abuse at the 
hearing and in a report that she issued in October 2003.  In short, she believes that the 
individual’s alcohol abuse is in full remission because the individual told her that it has been 
more than 12 months since he consumed alcohol. Tr. at 16, Ex. I at 3.  The Clinical Psychologist 
testified that she believes that the individual’s mindset has changed now as he has grown to 
appreciate that it is not in his best interest interpersonally or professionally to drink. Tr. at 34-35. 
She concluded her testimony by giving the individual a positive prognosis.  When queried on 
cross-examination about her recommendation for treatment, the Clinical Psychologist responded 
as follows: “Whatever the standard is for the department. In terms of clinically, I am not sure.” 
Tr.at 37.   
 
The DOE consultant-psychiatrist opined in February 2003 that the individual must demonstrate 
the following to be considered in sustained remission: (1) he must abstain from alcohol for 12 
months, (2) he must show changes in his lifestyle that translate into improvement in 
interpersonal relations, and social and occupational functioning, (3) he must show evidence of 
being actively engaged in a support group such as a 12-Step program and (4) he should be 
evaluated by his attending physician for possible maintenance on Antabuse.  Ex. 11 at 2. At the 
hearing, the DOE consultant-psychiatrist testified that he would no longer recommend Antibuse 
if it is true that the individual has not consumed alcohol in more than 12 months. Tr. at 59. 
Furthermore, the DOE consultant-psychiatrist would consider the individual to be in full 
remission if he met the other three requirements set forth above. With regard to the risk of 
relapse, the DOE consultant-psychiatrist testified that “there is certainly a likelihood that this can 
happen, but if he persists with the track that he is on now, getting therapy, getting counseling for 
it, attending classes, and certainly addressing his alcohol problem, he is on the right track in 
minimizing any future relapse.” Id. at 202. 
 
In the administrative review process, the Hearing Officer has the responsibility for deciding 
whether an individual with alcohol problems has exhibited rehabilitation and reformation 
sufficient to overcome the DOE security concerns.  See 10 C.F.R. § 710.27.  The DOE does not 
have a set policy on what constitutes rehabilitation from substance abuse, but instead makes a 
case-by-case determination based on the available evidence. Hearing Officers properly give a 
great deal of deference to the expert opinions of psychiatrists and other mental health 
professionals regarding rehabilitation and reformation.  See, e.g., Personnel Security Hearing 
(Case No. VSO-0146), 26 DOE ¶ 82,788 (1997) (affirmed by OSA, 1998); Personnel Security 
Hearing (Case No. VSO-0106), 26 DOE ¶ 82,767 (1997), aff’d, Personnel Security Review, 26 
DOE ¶ 83,009 (1997) (affirmed by OSA, 1997).  
 
In this case, the issue of whether the individual can be considered rehabilitated or reformed from 
his alcohol abuse is a close call.  The individual maintains that he has not consumed alcohol 
since June 1, 2002. Tr. at 169-170.  He testified that he enrolled in an Employee Assistance 
Program, has seen a Clinical Psychologist, and has attended Alcoholics Anonymous (AA) every 
week. Id. He also related that the domestic violence classes that he attends and his AA classes 
have made him realize the seriousness of his alcohol problem. Id. at 172.  The individual testified 
that he has no alcohol in the house and that his girlfriend is supporting him at his efforts in  
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maintaining sobriety. Id. at 197.  He added that his girlfriend has gone to one or two AA classes 
with him. Id. 
 
The individual’s girlfriend testified at the hearing that she has known the individual for six years 
mostly in the capacity of a friend. Id. at 207.  She related that she sees or talks to the individual 
almost everyday. Id. at 225, 228. She testified that she has not seen the individual drink since 
June 2002. Id. at 225. She reports that he will decline alcohol if offered it at social events. Id. at 
231.  When asked if she has ever attended AA meetings with the individual, the girlfriend 
responded “no,” adding that on one occasion she went into the AA class to give the individual a 
message from his daughter. Id. at 232.   
 
One of the individual’s co-workers testified that he socializes with the individual once every two 
months. Id. at 237. The co-worker testified that he saw the individual at a comedy club one 
month before the hearing, and that the individual was not drinking at that time. Id. at 235. A 
supervisor testified that he last saw the individual consume alcohol eight or nine months prior to 
the hearing at a Super Bowl party. Id. at 285.  The individual responded that the supervisor is 
mistaken with regard to his dates.  The individual contends that the supervisor was thinking of 
the Super Bowl that took place in 2002, not 2003.  6  The individual’s sister testified that the 
individual stopped drinking after the 2001 incident. Id. at 104.  She believed that he stopped 
consuming alcohol because she and her mother talked to the individual and the individual 
realized the severity of the 2001 incident and its ramifications to his job. Id. at 105. 
 
In evaluating the evidence with regard to rehabilitation in this case, I am troubled by the 
following matters.  First, the individual testified untruthfully at the hearing that his girlfriend had 
attended one or two AA meetings with him. His girlfriend testified credibly that she had never 
attended any AA meetings with the individual but had gone into one of the meetings to give him 
a message from his daughter. This misrepresentation causes me to question what other parts of 
the individual’s testimony may be embellished or untrue.  Second, the supervisor testified that he 
last saw the individual drink alcohol in January 2003. While it is possible that the individual’s 
own witness is mistaken, the supervisor’s testimony, like that of the girlfriend recounted above, 
causes me question the individual’s candor.  Third, I was surprised that the individual had 
concealed his 2002 arrest from his sister and led her to believe that he had stopped drinking 
alcohol in February 2001. 7  One of the tenets of AA is the admission to others of the exact 
nature of one’s wrongs. See http://www.aa.org. Fourth, I am concerned that the individual has 
lied to the DOE before about his intentions with regard to alcohol.  He told the DOE in 2001 that 
he would not drink and drive but did so in 2002 anyway. It is also troubling that the individual’s 
excessive drinking and concomitant violent behavior in 2002 occurred after he had completed 30 
hours of Level I Drinking Drivers Program and was still on probation for another alcohol-related  

                                                 
6   Several co-workers and supervisors testified or provided written statements that they either never saw the 
individual consume alcohol or did not believe that he had a problem with alcohol.  See Tr.at 254, 256, 263, 268, 
273, 278, 284; Exs. K , M.  This evidence is entitled to only neutral weight since the individual admits that he has a 
problem with alcohol and two medical experts agree that the individual suffered from alcohol abuse. 
 
7 Several witnesses testified that the individual is an honest person and would believe him if he says that he will not 
drink again. Tr. at 252, 268, 272, 277, 285.  I only accorded these testimonies neutral weight because the individual 
gave his word to the Personnel Security Specialist during PSI #3 that he would not drink and drive yet he consumed 
alcohol and drove in 2002.  He also never informed his sister of the 2002 incident even though he asked her to 
testify on his behalf.  He apparently led her to believe that he had stopped drinking after the 2001 incident. 
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offense.  Finally, the individual suggests that the 2001 and 2002 incidents are aberrational.  
However, during PSI #4, the individual admitted that he has experienced memory loss when he 
consumed alcohol. Ex. 6 at 20. He told the Personnel Security Specialist in 2002 that “sometimes 
I drink too much and I don’t remember the previous night.” Id. He could not recall, however, 
how many times in 2001-2002 that he experienced memory loss due to alcohol consumption. Id. 
The individual’s statements as recounted above strongly suggest that the individual consumed 
alcohol excessively on more than the occasions that resulted in his arrests. In the end, after 
listening to the individual’s testimony and observing his demeanor at the hearing I am uncertain 
whether the individual’s claims of sobriety are true or not, or whether I can rely on the 
individual’s word that he will refrain from consuming alcohol in the future. 
 
Even if I accept as true the individual’s claim that he has abstained from alcohol for 12 months 
or more, I find that he has not shown sufficient evidence that he has been actively engaged in a 
support group such as a 12-Step program.  The individual claims that he has attended AA 
weekly. However, he has provided no documentary evidence such as sign in sheets to support 
this fact. This evidence would be useful because I have some reservations about the individual’s 
candor as explained in this Decision.  Moreover, the individual did not provide any testimony 
about what steps in AA that he has completed to date. Furthermore, he provided no testimonial 
evidence other than general statements to convince me how AA is helping him to maintain his 
sobriety. In addition, the individual provided no testimony whether he has found an AA sponsor 
yet. 8  In sum, I find that the individual has not presented sufficient evidence to convince me that 
he has internalized the concepts espoused by the AA program or any other 12-Step program. 
 
Lastly, to achieve rehabilitation, the individual also must show that he has changed his lifestyle 
in a manner that translates into improvement in his interpersonal relations, and social and 
occupational functioning. See Psychiatric Report at 2 (Exhibit 11). The individual is currently 
attending domestic violence classes pursuant to a court order.  According to documents 
submitted by the individual, he is enrolled in a 52-week Batterer’s Intervention Program. Ex. P, 
Q.  As of October 2003, he had eight more months to complete in the program. Ex. O.  Since 
these classes may help the individual improve his interpersonal relations, their successful 
completion would be a positive factor in the individual’s rehabilitation efforts. The individual 
has not demonstrated that he successfully completed the domestic violence program, or has 
changed his lifestyle in a manner that “translates into improvement in his interpersonal relations, 
social and occupational functioning,” Accordingly, I cannot find that the individual has fulfilled 
the second prong of the rehabilitation program outlined by the DOE consultant-psychiatrist. 
 
3. Violent Behavior 
 
To address the DOE’s security concerns under Criterion L, the individual has presented 
documentary evidence that he has completed 20 weeks of a 52-week Batterer’s Intervention 
Program and testimonial evidence that he is an honest, reliable person. See Exhibits O, P, Q; Tr.  

                                                 
8   I did accord weight to the fact that the individual has seen a Clinical Psychologist 10 times over a 15-month 
period,  July 2002 and October 2003.  His Clinical Psychologist deferred to the DOE with regard to a 
recommendation for treatment, noting that she was not sure what she would recommend clinically.  
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at 268, 272, 277, 285,;Ex. L.  In addition, he has submitted positive performance evaluations for 
the years 1996 through 2003 (Ex. A) as well as commendations, certificates of appreciation, 
news articles relating to special acts that he has performed and examples of the community 
service in which he engages. (Exhibits C, D, E, F and G).  Finally, the individual testified that he 
is a dedicated worker and a good employee. Tr. at 175.  Further, he argues that he would never 
jeopardize national security. Id.  
 
The Criterion L concern at issue involves that violent behavior that the individual displayed in 
June 2002 when he inflicted corporal injury on his girlfriend. As an initial matter, I am not 
willing to consider the 2002 incident an isolated occurrence in view of other evidence in the 
record.  There is probative evidence that the individual hit his wife in 1988.  Moreover, the 
record shows that in 2001 the individual kicked the passenger side of his vehicle so hard in an 
attempt to remove his girlfriend from his vehicle that the passenger window shattered.  This 
action indicates to me that the individual has a potentially violent propensity. 9  
 
I also considered that alcohol may have contributed in whole or in part to the violent outbursts 
that occurred in 2001 and 2002.  However, there is no indication in the record that alcohol was a 
factor in the individual’s behavior in 1988.  More importantly, however, the court not only 
required alcohol counseling when it disposed of the criminal charge associated the 2002 Incident 
but it required the individual to attend domestic violence classes. 
 
In the end, the pivotal issue for mitigation with regard to the Criterion L concern in question is 
whether the individual is rehabilitated or reformed from his violent behavior. I find that until the 
individual successfully completes the domestic violence course that the court mandated, I cannot 
find that he is rehabilitated or reformed.  Since the individual has eight more months of domestic 
violence classes to attend, I find that he has not yet mitigated the DOE’s Criterion L concerns.   
 
C. Conclusion 
 
In the above analysis, I have found that there is sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F, H, J, and L as to 
whether the individual’s suspended access authorization should be restored.  After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, I have  found that the individual has failed to bring forth sufficient evidence to mitigate 
all of the security concerns advanced by the DOE. I am therefore unable to find that restoring the 
individual’s access authorization would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, I have determined that the individual’s access  
 
 
 
 
 
 

                                                 
9 While the individual’s violent or angry outbursts apparently have not manifested themselves at work, there is no 
guarantee that they will not in the future affect his ability to perform his job. 
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authorization should not be restored.  The individual may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 18, 2004 
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Name of Case: Personnel Security Hearing
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Case Number: TSO-0053

This decision concerns the eligibility of XXXXXXX XXXX (hereinafter referred to as "the Individual") to
maintain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  The
local Department of Energy Office (the DOE Office) suspended the Individual's access authorization under
the provisions of Part 710.  This decision considers whether, on the basis of the evidence and testimony
in this proceeding, the Individual's access authorization should be restored.  For the reasons stated below,
the Individual's access authorization should be restored.

I. BACKGROUND 

On January 31, 2002, the Individual provided a urine specimen as part of a routine scheduled medical
examination conducted by her employer, a DOE subcontractor.  The urine specimen tested positive for a
marijuana metabolite.  On February 13, 2002, the results of this positive drug test were reported to the
DOE Office.  The DOE Office then suspended the Individual’s access to classified matter or special nuclear
materials.  On March 20, 2002, the DOE Office conducted a Personnel Security Interview (PSI) of the
Individual.  During this PSI, the Individual steadfastly maintained that she had never used marijuana.      
    
On the basis of this positive urine test and the Individual’s denials that she had never used marijuana, the
DOE Office determined that the Individual had used marijuana and then provided false information
concerning her drug use to the DOE Office’s security officials.  An administrative review proceeding was
initiated. See 10 C.F.R. § 710.9. The DOE Office then issued a letter notifying the Individual that it
possessed information that raised a substantial doubt concerning her eligibility for access authorization (the
Notification Letter). The Notification Letter specifies two types of derogatory information described in 10
C.F.R. § 710.8(f) and (k). 

The Individual filed a request for a hearing in which she made a general denial of the allegations contained
in the Notification Letter. This request was forwarded to the Office of Hearings and Appeals (OHA) and
I was appointed as Hearing Officer.
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1/ Medtox used a 50 nanograms per liter detection threshold on the first split, while Labcorp used
a 100 nanograms per liter detection threshold on the second split.

2/ At the Hearing, the MRO testified that a confirmatory test performed on the second split of the
(continued...)

At the hearing, the DOE Office presented two witnesses: the Medical Review Officer (MRO) who
reviewed the results of her drug testing, and the Individual. The Individual presented four witnesses: a DOE
Consultant Psychiatrist (the Psychiatrist) who evaluated the Individual on behalf of the DOE office, two co-
workers and the Individual’s husband.  The Individual also testified on her own behalf.  See Transcript of
Hearing, Case No. TSO-0053 (hereinafter cited as “Tr.”). 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this
opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c),  710.27(a). The
discussion below reflects my application of these factors to the testimony and exhibits presented by both
sides in this case.

III.  FINDINGS OF LAW AND FACT

On January 31, 2002, the Individual provided a urine specimen (the January 31, 2002 Specimen).  The
January 31,  2002 Specimen was then transported to the Medtox Laboratory and subjected to an
immunoassay screening test.  The immunoassay screening test performed by Medtox indicated the presence
of a marijuana metabolite.  The January 31, 2002 specimen was then subjected to a confirmatory test using
the High Performance Liquid Chromatography and Inductively Coupled Plasma/Mass Spectrometry
analytical method.  The confirmatory test performed by Medtox was positive.  On February 2, 2002,
Medtox issued a laboratory report indicating that  the Individual’s urine specimen tested positive for a
marijuana metabolite, delta-tetrahydrocannabinol.  On February 5, 2002, at the request of the MRO, a split
sample from the January 31, 2002 Specimen was forwarded to a second laboratory, Labcorp, for analysis.
Labcorp performed an immunoassay screening test on this split.   1/ The immunoassay screening test
performed by Labcorp was negative.    2/  On February 
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2/ (...continued)
January 31, 2002 Specimen was positive.  Tr. at 15.  However, there is no documentary
support for this assertion in the Record.  The Lab Report for the second split of  the January
31, 2002 Specimen issued by Labcorp indicates that the immunoassay screening test it
performed on the second split was negative and does not contain any indication that a
confirmatory test was performed on the second split.

3/ Both the Psychiatrist and the Individual’s personal physician expressed concern  that the
Individual’s positive drug test resulted from medications she was taking.  May 9, 2002 Report
of Examination at 3.  The MRO testified convincingly that none of the medications the
Individual reported using were known to cause positive drug tests for marijuana.  Tr. at 19-21. 

4/ While the Psychiatrist’s examination was conducted, at DOE’s expense and request, for the
purposes of determining whether the Individual had any mental or substance abuse disorder
which might negatively affect her judgment and reliability, the Individual had previously sought
and received treatment by the Psychiatrist for depression. 

6, 2002, the Individual provided a second urine specimen at the office of her personal physician (the
February 6, 2002 Specimen).  The  February 6, 2002 Specimen tested negative.   3/
     
On February 13, 2002, the positive drug test was reported to the DOE Office.  The DOE Office requested
that the Individual be evaluated by a DOE consultant psychiatrist (the Psychiatrist). On May 9, 2002, the
Psychiatrist evaluated the Individual and issued a Report of Examination in which he opined that 

Given the findings on this examination today as well as the fact that five days later her drug
screen was negative for THC, she very well may have had a false positive reading. [The
Individual] certainly presents no personality characteristics which would be consistent with
substance abuse or antisocial behavior.  In my opinion she shows no evidence of an illness
or mental condition which causes or may cause a significant defect in her judgment or
reliability. I do not find that she has been or is a user of illegal drugs. Of note a drug screen
was performed after she left the office and was negative for all substances examined.   

May 9, 2002 Report of Examination at 3.    4/  On March 20, 2002, the DOE Office conducted a PSI of
the Individual.  During this PSI, the Individual steadfastly maintained that she had never used marijuana.
PSI at 8-9.   On April 14, 2002, the DOE Office issued the Notification Letter.

Criterion K

The Notification Letter alleges that the Individual has “[t]rafficked in, sold, transferred, possessed, used,
or experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine,
amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed
to dispense drugs in the practice of medicine, or as otherwise authorized by 
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5/ Even relatively small error rates can have significant effects on the reliability of positive test
results.  The courts have recognized this fact.  See e.g., Ishikawa v. Delta Airlines, 343 F.3d
1129 (9  Cir. 2003) (Ishikawa); Gonzalez v. Metropolitan Transit Authority, 174 F.3d 1016th

(9  Cir. 1999).  In Ishikawa, the court provided an explanation of what is known as theth

“Bayes’ Theorem Problem”:

[I]f a test give false positives 1% of the time, and the tested population
has genuinely ‘dirty’ urine in one case out of ten, then out of a thousand
tests, 100 of the ‘positive’ reports will be true and ten false; but if the
tested population has genuinely ‘dirty’ urine in only one case in a
thousand, then the very same test performed with the very same care
will yield ten false positives for every true positive.

Ishikawa, 343 F.3d at 1131.        

Federal law.” 10 C.F.R. § 710.8(k).  The only evidence cited in the Notification Letter in support of its
allegation that the Individual violated Criteria K is the Medtox Laboratory Report indicating that the
January 31, 2002 Urine Specimen had tested positive for marijuana.

Drug testing is a valuable tool for ensuring that DOE facilities remain drug free.  When they are conducted,
administered, analyzed and interpreted correctly, positive drug test results constitute highly probative and
reliable evidence of illegal drug use.  However, if urine drug tests are not conducted, administered, analyzed
and interpreted correctly, their results are not as reliable.    5/  Because positive drug tests constitute such
powerful evidence, Hearing Officers must exercise caution not to confer the the same status to those tests
that are not conducted, administered and analyzed in the correct manner to those that are.  Because of
these concerns, the DOE has adopted safeguards to ensure that urine drug testing for illegal drugs
conducted by the DOE and its contractors are conducted, administered,  analyzed and interpreted
correctly.  These safeguards are codified at 10 C.F.R. Part 707.  10 C.F.R. § 707.5(a) incorporates by
reference, the latest version of the Department of Health and Human Services’ (HHS) Mandatory
Guidelines for Federal Workplace Drug Testing Programs (the Drug Testing Guidelines).  

The Record shows that the urine drug test administered to the Individual on January 31, 2002 did not meet
the standards set forth by Part 707 and the Drug Testing Guidelines.  Under the Drug Testing Guidelines,
urine samples are first subjected to an immunoassay screening test.  The Drug Testing Guidelines identify
this first test as the Initial Test. Mandatory Guidelines for Federal Workplace Drug Testing Programs, §
1.2.  If the screening test determines that a certain amount of illegal drug residue or metabolite is present,
a second test must be conducted.  The Drug Testing Guidelines identify this second test as the Confirmatory
Test.  Id.  The Drug Testing Guidelines require that “All specimens identified as positive on the initial test
shall be confirmed for the class(es) of drugs screened positive on the initial test using gas
chromatography/mass spectrometry (GC/MS) . . . .”  Mandatory Guidelines for Federal Workplace
Drug Testing Programs, § 2.4(f) (emphasis supplied).  10 C.F.R. § 707.4 specifically requires that “the
confirmatory test must be by the gas chromatography/mass spectrometry method.”   
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In the present case, the analytical method used on the confirmatory test was not the gas
chromatography/mass spectrometry method, but rather the High Performance Liquid Chromatography and
Inductively Coupled Plasma/Mass Spectrometry method.  Medtox Laboratory Results Report dated
February 2, 2002.  Accordingly, it is clear that the drug test which the Notification Letter cites as evidence
that the Individual violated Criterion K was not conducted, administered, analyzed and interpreted in
accordance with the DOE’s regulations.  10 C.F.R. § 707.4; Drug Testing Guidelines § 2.4(f).
Accordingly, I have assigned significantly less evidentiary weight to the positive test result reported by
Medtox, than I would have if the test been conducted in accordance with the DOE regulations.    

Moreover, other evidence in the Record supports the conclusion that the Individual had not used
Marijuana.  The Psychiatrist, who had served both as the Individual’s treating psychiatrist and as the DOE
Consultant Psychiatrist, expressed, in both his written report and his testimony at the hearing, his belief that
the Individual was not a drug user.  Tr. at 89, 93-4, 97, 109-13; May 9, 2002 Report of Examination at
3.  The negative immunoassay test performed on the second split from the January 31, Specimen is
evidence suggesting that the Individual might not have used marijuana, although the fact that there is no
evidence that Labcorps immunoassay screening of the January 31 Specimen was conducted in accordance
with the DOE regulations weakens its probative value.  Moreover, my own impression of the Individual
was that of an honest person who was too careful and conscientious an employee, to have used illegal drugs
immediately before a regularly scheduled and previously announced drug test.

After reviewing the evidence in the Record, I find that the weight of the evidence indicating that the
Individual had used marijuana, i.e. the Medtox Laboratory report, is outweighed by the evidence indicating
the Individual had not used marijuana, i.e. (1) the testimony and report of the Psychiatrist, (2) the
Individual’s testimony at the hearing and (3) the negative immunoassay report issued by Labcorp for the
January 31, 2002 Specimen.    For these reasons, I find that the DOE office has not provided sufficient
evidence of the Individual’s illegal drug use to allow me to conclude that she violated Criterion K.         
   

Criterion F

The Notification Letter alleges that the Individual has “deliberately misrepresented, falsified, or omitted
significant information from a . . . a personnel security interview, . . .  in response to official inquiry on a
matter that is relevant to a determination regarding eligibility for DOE access authorization, or proceedings
conducted pursuant to § 710.20 through § 710.31.”  10 C.F.R. § 710.8(f).  Specifically, the Notification
Letter alleges that the Individual, by stating that she had never used marijuana, during her March 20, 2002
PSI, violated Criterion F.  

False statements by an individual in the course of an official inquiry regarding a determination of eligibility
for DOE access authorization raise serious issues of honesty, reliability, and trustworthiness. The DOE
security program is based on trust, and when a security clearance holder breaches that trust, it is difficult
to determine to what extent the individual can be trusted again in the future. See e.g., Personnel Security
Hearing
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(Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated
by OSA, 2000); Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515
(1995), 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995). 

The Notification Letter allegation that the Individual violated Criteria F is based upon the Medtox
Laboratory Report indicating that the  January 31, 2002 Specimen had tested positive for marijuana.  Since
I have found that the probative value of the Medtox Laboratory Report is outweighed by other evidence
indicating that the Individual had not used marijuana, I must also conclude that the DOE has not shown that
the Individual provided false information in the PSI as alleged in the Notification Letter.  Accordingly, I find
that the DOE Office has not shown that the Individual violated Criterion F.  
            
IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has resolved the security concerns raised
under Criteria F and K.  Therefore, the Individual has demonstrated that restoring her security clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Accordingly, it is my opinion that the Individual's access authorization should be restored at this time. The
DOE may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R.
§ 710.28.

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: October 27, 2003



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to in this Decision as access authorization or a security clearance.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Case Name:                                  Personnel Security Hearing

Date of Filing:                                    May 2, 2003   

Case Number:                       TSO-0054

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") to receive an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."1/

I.  Background

The individual’s employer, a Department of Energy (DOE) contractor, requested a security clearance for
the individual. He filled out a Questionnaire for National Security Positions (QNSP) in September 2001,
and a background investigation was conducted. As part of this investigation, in April 2002 the individual
answered further questions posed to him in a Letter of Interrogatory (LOI), and in August of that year, he
was interviewed by a DOE Security Specialist. After that Personnel Security Interview (PSI), the individual
was referred to a board-certified psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an
agency-sponsored evaluation, and on October 31, 2002 the DOE psychiatrist reported his findings to DOE
Security.

After reviewing the results of this investigation, the Manager of the local DOE Office determined that
derogatory information existed which cast into doubt the individual’s eligibility for access authorization. The
Manager informed the individual of this determination in a letter which set forth in detail the DOE’s security
concerns and the reasons for those concerns. I  will hereinafter refer to this letter as the Notification Letter.
The Notification Letter also informed the individual that he was entitled to a hearing before a Hearing
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.
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The individual requested a hearing on this matter.  The  Manager forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer.  The first portion of the hearing
was held near the individual’s job site, and two witnesses testified at that time. The DOE psychiatrist
testified for the DOE, and the individual testified on his own behalf. Approximately two weeks later, a
certified substance abuse counselor testified by telephone on the individual’s behalf.  

II.  Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession
of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraphs (f), (j) and (l) of the criteria for eligibility for access to classified matter
or special nuclear material set forth at 10 C.F.R. § 710 et seq. Paragraph (f) defines as derogatory any
information indicating that the individual has “has deliberately misrepresented, falsified, or omitted significant
information from a . . . Questionnaire for Sensitive (or National Security) Positions, . . . a Personnel
Security Interview, . . . [or] written or oral statements made in response to official inquiry on a matter that
is relevant to a determination regarding eligibility for DOE access authorization . . . .” 10 C.F.R. § 710.8(f).

Under this paragraph, the Notification Letter states that the individual failed to mention arrests in December
1985 for Driving under the Influence of Alcohol (DUI) and in June 1998 for Domestic Battery on his
September 2001 QNSP. The Letter also cites answers given by the individual to the LOI and
contradictions between some of those answers and information he provided during the August 2002 PSI.
When asked in the LOI to explain his failure to report the December 1985 DUI arrest on his QNSP, he
wrote “I had considered this a traffic offense because I had been stopped for speeding and charged with
reckless driving. I had mistakenly not considered this an alcohol-related incident.” LOI at 3. When asked
to explain why he did not list his June 1998 Domestic Battery arrest on the QNSP, the individual wrote
“This was my mistake. I thought that because the charge was dismissed as unsubstantiated that it did not
count.” LOI at 5. He also indicated that this arrest was not alcohol-related, LOI at 4, and that he had not
had a drink since August 10, 2001. LOI at 6.  

When asked during his PSI why he failed to report the Domestic Battery arrest on his QNSP, the individual
initially reiterated his explanation that he thought this unnecessary since the charge had been dismissed.
However, when it was pointed out to him that the QNSP specifically required him to report arrests even
when the charges were later dismissed, he admitted that “the best answer that I can have [as to why he did
not report the arrest] is that [I] wasn’t wanting it to count against me.” PSI at 24-25. Furthermore, contrary
to his responses to the April 2002 LOI, he indicated that this arrest was alcohol related, PSI at 22, and that
he drank alcohol in October 2001 and January 2002. PSI at 26-27. 

Paragraph (j) refers to information that the individual has “[b]een, or is, a user of alcohol habitually to
excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). Under this paragraph, the Letter 
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refers to the individual’s DUI arrests in December 1985, September 1986 and May 2002 and the June
1998 Domestic Battery arrest. The Letter also cites the individual’s admissions during the LOI and the PSI
that he frequently drank to excess in the past, that his excessive drinking contributed to the failure of his last
two marriages, and that he has attended Alcoholics Anonymous meetings since July 2001. LOI at 5-6; PSI
at 17-25. Finally, the Letter refers to the DOE psychiatrist’s October 2002 diagnosis of “Alcohol
Abuse/Possible Dependence by History” and his statement that the individual “presents with a history of
long standing chronic and recurrent alcohol use resulting in at least two arrests and convictions for DUI and
difficulty with at least two marriages. . . . In that his last drink was more than five months ago, he presently
does not suffer from alcohol abuse or dependence, however these diagnoses very well may have applied
earlier this year. In that he has remained free of alcohol use throughout this time, this would indicate
adequate evidence of rehabilitation and reformation” DOE psychiatrist’s report at 3. 

Paragraph (l) defines as derogatory information indicating that the individual has “engaged in unusual
conduct or is subject to circumstances which tend to show that the individual is not honest, reliable or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress, which may cause the individual to act contrary to the best interests of the national
security.” 10 C.F.R. § 710.8(l). Under this paragraph, the Letter cites the individual’s alcohol-related
arrests, his misrepresentations or omissions of significant information from his QNSP and LOI, and previous
commitments to stop drinking that he failed to keep.     

III.  Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant
information.”  10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes;  the likelihood
of continuation or recurrence of the conduct; and any other relevant and material factors.
10 C.F.R. § 710.7(c).    

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the
DOE has made a showing of derogatory information raising security concerns, the burden is on the
individual to produce evidence sufficient to convince the DOE that granting or restoring his access
authorization “would not endanger the common defense and security  and  would  be  clearly  consistent
with  the  national  interest.”   10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No.
VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by 
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OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned above and of
all the evidence in the record in this proceeding, I find that the individual has failed to make this showing,
and that his clearance should therefore not be granted at this time.    

At the hearing, the individual did not dispute the allegations set forth in the Notification Letter. Instead, he
attempted to show that sufficient mitigating factors exist to indicate that granting a clearance to him would
not endanger national security. Specifically, he presented evidence that his alcoholism is in remission, and
he contends that this has made him a more honest person. 

The individual testified that he began drinking approximately 26 years ago. Hearing Transcript (Tr.) at 11.
He admits that he is an alcoholic, and that he must totally abstain from alcohol consumption. Tr. at 14.
Accordingly, he stated that he has not had a drink since May 19, 2002, does not keep alcohol in his house,
and does not associate with people who drink.  He joined Alcoholics Anonymous (AA) in June 2001, Tr.
at 8, attends the meetings “three to four” times a week, and has a sponsor. Tr. at 38. He stated that when
he provided false or incomplete information to the DOE, he was still blaming other people for his problems.
Tr. at 9. However, because of his participation in AA, he said that he has stopped blaming others and
started accepting responsibility himself. Tr. at 8.

The DOE psychiatrist then testified that, based on his examination of the individual and the information in
his file, the individual had, in the past, met the criteria for alcohol abuse, and some of the criteria for alcohol
dependence. However, he added that the five month period of sobriety claimed by the individual during
his examination indicated “an ongoing pattern,” and the 17 month period of non-use claimed during the
hearing showed “a serious effort toward changing behavior.” Tr. at 32. The DOE psychiatrist also indicated
that the individual seemed open and honest about his history of drinking. Tr. at 38. 

The individual’s counselor testified that he diagnosed the individual as suffering from alcohol dependence,
in sustained remission. He based this diagnosis on the individual’s claim of abstinence from alcohol use since
May 2002, which the counselor verified by interviewing the individual’s father and one of his ex-wives.
Supplemental Transcript (S. Tr.) at 4. The counselor was also able to confirm the individual’s attendance
at AA meetings by having him fill out forms about those meetings. The information asked for in the forms
concerns the type, time, location and topic of the meetings, and a summary, including the individual’s
feelings about and contributions to the meetings, new information learned, and a description of a new
person that he met at the meetings. Individual’s Exhibit A. The counselor further stated that the individual
has a strong commitment to his rehabilitation and to the AA program. He based this assessment on the
individual’s admission that he is an alcoholic, on his diligence in attending AA meetings and getting a
sponsor, and on his abstinence since May 2002. S. Tr. at 6-8. He concluded that the individual “is
demonstrating reliability, consistency, accountability, those kinds of things. And my impression at this point
is that his prognosis would be good provided [that] he continues to do all of the things he is currently
doing.” Tr. at 8.  
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After reviewing this testimony and the record as a whole, I find that the individual has adequately addressed
the DOE’s security concerns about his use of alcohol (paragraph (j)). I base this finding primarily on the
DOE psychiatrist’s report and on the testimony of the psychiatrist and the individual’s counselor at the
hearing. 

As set forth above, the DOE psychiatrist stated in his report that the individual’s five month period of
abstinence as of the date of his examination in October 2002 “would indicate adequate evidence of
rehabilitation and reformation.” DOE psychiatrist’s report at 3. At the hearing, the DOE psychiatrist
indicated that nothing that he had heard had persuaded him to change his initial assessment of the individual.
Tr. at 32, S. Tr. at 24. Indeed, he testified that the longer period of abstinence as of the date of the hearing
was a stronger indication of the individual’s commitment to sobriety. Tr. at 32, 35. 

The individual’s counselor was able to confirm the period of abstinence claimed by the individual and his
AA attendance. His testimony and the documentation of the individual’s AA meeting participation convince
me that the individual has not consumed alcohol since May 2002 and that he has diligently pursued the AA
program. I therefore conclude that the individual has successfully allayed the DOE’s security concerns
under paragraph (j). 

I reach a different conclusion, however, with regard to the DOE’s security concerns under paragraphs (f)
and (l). Those concerns are that conduct involving questionable judgment, untrustworthiness, lack of
candor, or dishonesty could indicate that an individual would not properly safeguard classified information,
or would be less than totally forthcoming about breaches of security that might occur. 

In this case, the individual deliberately omitted significant information from his September 2001 QNSP and
knowingly provided false information in response to the April 2002 LOI in an attempt to cast his past
behavior in a more favorable light. Even more recently, during the August 2002 PSI, the individual initially
continued to insist that he omitted his June 1998 Domestic Battery arrest from his QNSP because he
thought that since the charge had been dismissed, he did not need to list it. PSI at 24. However, when
pressed on the matter by the interviewer, the individual admitted that he failed to mention it because he
“wasn’t wanting it to count against [him].” PSI at 25. The repeated and recent nature of the individual’s
omissions and falsifications cause me to entertain serious doubts about his honesty and trustworthiness. 

Those doubts have not been alleviated by the evidence presented during this proceeding. Indeed, the only
testimony in the individual’s favor on this issue was his contention that his continuing rehabilitation from
alcoholism has made him a more honest person who accepts responsibility for his own actions rather than
blaming others, and the DOE psychiatrist’s testimony that during the October 2002 evaluation, the
individual seemed open and honest about his history of alcohol use. Tr. at 38. However, it appears that
even during this evaluation, the individual was less than totally forthcoming. Although the individual and the
DOE psychiatrist discussed the individual’s involvement in AA since July 2001, he did not inform the DOE
psychiatrist that he drank alcohol in October 2001 and again in January 2002. Tr. at 28. Though the DOE
psychiatrist’s questions would not have specifically elicited that information, he indicated that it would have
been very 
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helpful in making an accurate evaluation, Tr. at 29, and I note that the individual did make this information
known to his counselor, and was therefore aware of its significance. S. Tr. at 12-13. 

I found the individual’s testimony at the hearing to be candid, and I commend him for admitting his past
falsifications and accepting the consequences of his own actions. Important as these steps are in the process
of reformation, however, they do not sufficiently mitigate the security concerns under paragraphs (f) and
(l) about this individual’s honesty, reliability and trustworthiness. It is only a subsequent pattern of honesty
and responsible behavior that can abate the security concerns that arise from a prior pattern of dishonest
behavior. It is a difficult decision because there is strong evidence that the individual has turned his life
around, but I find that he has not as yet shown a long enough period of honesty to mitigate the concerns
stemming from his prior pattern of dishonesty about  matters that go to the heart of his eligibility for access
authorization. Compare Personnel Security Hearing (Case No. VS0-0013), 25 DOE ¶82, 752 (1995)
(13-month period subsequent to covering up use of illegal drugs did not constitute a sufficient pattern of
honest behavior) with Personnel Security Hearing (Case No. VSO-0410), 28 DOE ¶ 82,786 (2001),
affirmed (OSA March 21, 2001) (eight years of honest behavior was sufficient evidence that the individual
had reformed). I conclude that the individual has failed to adequately address the DOE’s security concerns
under paragraphs (f) and (l). 

IV. Conclusion

As explained in this Opinion, I find that the individual has successfully allayed the DOE’s security concerns
under paragraph (j), but has failed to adequately address the DOE’s concerns under paragraphs (f) and
(l).  Based on the record in this proceeding, I am therefore unable to conclude that granting the individual
a security clearance would not endanger the common defense and security and would be clearly consistent
with the national interest.  Accordingly, I find that the individual should not be granted a security clearance
at this time.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: March 26, 2004
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This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the individual”) to hold an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.”  A local security office of the Department of
Energy (DOE) determined that reliable information it had received raised substantial doubt concerning the individual's
eligibility for access authorization under the provisions of Part 710. The issue before me is whether, on the basis of the
testimony and other evidence in the record of this proceeding, the individual's access authorization should be restored.
For the reasons stated below, I find that the individual's access authorization should not be restored.

I. BACKGROUND 

The individual works at a DOE facility and has held an access authorization since 1990.  In February 2000 the individual
was counseled by his supervisor for having misused his government-issued credit card.  The individual had used it to
purchase personal items and to obtain cash in amounts exceeding per-diem rates while on official travel, some of which
was used for gambling.  A few days after that counseling session, a personnel security specialist interviewed the individual
regarding the same issue and other matters of financial irresponsibility.  During that Personnel Security Interview (PSI)
the individual stated that he now understood the rules governing use of his government-issued credit card and promised
that he would no longer violate those rules.  Nevertheless, by March 2002, the individual was again abusing the terms
of his government-issued credit card in precisely the same manner as before.  The local security office conducted a
second PSI in July 2002, but was unable to resolve the security concerns that his credit card abuse and gambling raised.
The local security office then had the individual assessed by a consultant psychiatrist (DOE psychiatrist), who determined
that, although the individual was a “problem gambler,” he did not suffer from an illness or mental condition that might
cause a significant defect in his judgment or reliability.         

On the basis of that information, the local security office issued the individual a Notification Letter, in which it stated that
the DOE has substantial doubt about the individual’s eligibility for access authorization, based on disqualifying criteria
set forth in 10 C.F.R. § 710.8(l) (Criterion L).  In the Notification Letter, the local 
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security office stated that the DOE psychiatrist had determined that the individual is a “problem gambler.”  The letter
further stated that the individual engaged in unauthorized use of his government-issued credit card, described several
examples of such abuse, and alleged that the individual abused his credit card privileges after being counseled about its
proper use.  

The Notification Letter also informed the individual of his procedural rights, including his right to a hearing.  The individual
then filed a request for a hearing.  This request was forwarded to the Office of Hearings and Appeals (OHA) and I was
appointed as hearing officer.  A hearing was held under 10 C.F.R. Part 710.  At the hearing, the DOE called as its only
witness the personnel security specialist who conducted the July 2002 PSI.  The individual, who was represented by
counsel, testified on his own behalf and called as witnesses his supervisor, and two co-workers.  The DOE submitted
29 written exhibits; the individual submitted seven exhibits, including one at the hearing and one after the hearing,
accepted into the record with the agreement of DOE counsel.  The record of this proceeding was closed when I
accepted the last exhibit into the record.  A verbatim transcript of the hearing (Tr.) is also part of the record in this
proceeding.

II.  STANDARD OF REVIEW

The hearing officer's role in this proceeding is to evaluate the evidence presented by the agency and the individual, and
to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  The applicable DOE regulations state that
“[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after consideration of all
relevant information, favorable and unfavorable, as to whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly consistent with the national interest.  Any doubt as to the
individual’s access authorization eligibility shall be resolved in favor of the national security.”  10 C.F.R. § 710.7(a).  I
have considered the following factors in rendering this decision:  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
the individual's age and maturity at the time of the conduct; the voluntariness of the individual's participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct, the
potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and other relevant
and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these
factors to the testimony and exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially derogatory
information or facts about an individual, a question is raised as to the individual's eligibility for an access authorization.
10 C.F.R. § 710.9(a).  The individual must then resolve that question by convincing the DOE that restoring his access
authorization “will not endanger the common defense and security and will be clearly consistent with the national interest.”
10 C.F.R. § 710.27(d); see, e.g., Personnel Security Hearing (Case No. TSO-0009), 28 DOE ¶ 80,941
(October 21, 2003), and cases cited therein.  In the present case, reliable information has raised such a question.  After
carefully reviewing 
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the full record, I have determined that the individual has not demonstrated that restoring his security clearance will not
endanger the common defense and will clearly be in the national interest.

III.  FINDINGS OF FACT

The individual has held a government-issued credit card since at least November 1999.  DOE employees who travel
regularly in the course of their employment are generally issued credit cards to permit them to purchase such incidents
of travel as airline tickets, hotel rooms, and rental cars, and to withdraw cash to cover other authorized travel expenses.
Every credit card holder, including the individual, signs an agreement with the credit card issuer that he will not use the
card for non-authorized purchases.  See Tr. at 90.  In February 2000, the individual was carrying a past due balance
of about $3,600 on his credit card account, the result of purchases and cash withdrawals dating from November 1999
forward.  Of that amount, according to the individual, about $1,000 represented items purchased and cash withdrawn
for personal use.  Tr. at 83-84.  Of the $1,000, roughly $500 was used for gambling.  Tr. at 84.  On February 4, 2000,
the individual met with one of his supervisors, who counseled him as to the proper use of his government-issued credit
card.  Transcript of February 8, 2000 PSI (PSI 1 Tr.) at 13, 68.  See Transcript of July 16, 2002 PSI (PSI 2 Tr.) at
55-58.  On February 8, 2000, a personnel security specialist conducted a PSI, inquiring into the individual’s credit card
use and unexplained outstanding debts.  During the PSI, the individual admitted that he had “very possibly” used his
credit card to obtain cash with which to gamble while he was in travel status, PSI 1 Tr. at 17, and to obtain cash when
he was not on travel.  Id. at 18.  As an example, from December 12 through December 18, 1999, the individual
withdrew more than $600 in six separate transactions, including $281 on a Saturday, all in his hometown.  See DOE
Exhibit 4-9 at 5.  Those two Saturday withdrawals were made at automated teller machines located in a casino, and the
individual admitted that at least some of the cash he withdrew was used for personal purposes, including gambling, food
and entertainment.  Id. at 31-32, 43-49.  He explained that he had not realized that he was using his credit card
improperly, until his supervisor had explained to him, the Friday before the PSI, that cash withdrawals were to be used
only for official purposes and not for entertainment and other personal expenses.  Id. at 13.  He stated that under a
previous travel cost payment system, he was given a lump sum of cash with which to pay all expenses incurred while
on travel, both business-related and personal, and he treated the credit card the same way.   Id.  As a result, he thought
he could use his credit card for any expenses as long as he was in travel status, id. at 55, and that he could take up to
60 days to pay off his credit card bill.  Id. at 61.  By the end of the PSI, the individual stated that he understood what
he had done wrong, and would not continue this conduct in the future.  Id. at 66, 85, 88.

On July 16, 2002, a different personnel security specialist conducted a second PSI, investigating once again the
individual’s credit card use.  The individual stated that due to long working hours during the two to three months
preceding the PSI, he had used the government-issued credit card to purchase groceries and running shoes.  PSI 2 Tr.
at 8.  On a typical day trip, he commonly would withdraw $100 for “groceries, snacks, . . . restaurants.”  Id. at 10.  He
seemed surprised when the personnel security specialist interviewing him told him that his per-diem allowance for such
expenses was $38.  Id. at 10-11.  He purchased eight pairs of footwear, which he maintained he needed for his work,
using his government-
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issued credit card.  Id. at 12, 26.  He acknowledged that he knew that that was an improper use of his credit card, but
in response to being asked why he used the credit card when he knew such use was improper, he responded, “Probably
was the only . . . avenue I had at the time.”  Id. at 11.  Within a three-day period beginning on March 22, 2002, the
individual withdrew over $450 from cash machines, and used at least some of that cash to purchase clothing and home
decorations while on annual leave.  Id. at 20-21; see also DOE Exhibit 4-9 at 2.  The individual explained that when
he gets busy, he uses the credit card for personal as well as business expenses.  PSI  2 Tr. at 20.  He was not short of
funds during this period, because on March 25, he arranged to pay off over $2,000 of his credit card balance.  Id. at
23.  His only explanation was that he was working a lot of overtime.  Id.  He stated that he did not have an ATM card,
though he did have a personal credit card.  Id.

Q: Why does [your wife] have an ATM card and you do not?

A: Um, well I have the government card.

Id. at 63.  He does not have access to cash through his personal credit card, though his wife does, and his wife manages
the household finances.  Id. at 63-67, 73.   When asked why he turned over the household finances to his wife, he stated
that he wanted to limit his access to funds, so that he would not spend money impulsively.  Id. at 73-74.

The individual was asked whether he remembered this same issue of government-issued credit card misuse being brought
to his attention in the past.  At first, he denied any recollection of meeting with his supervisors.  Following considerable
prompting, the individual acknowledged that he remembered meeting with both his supervisors and a personnel security
specialist in 2000 to discuss this problem.  Id. at 54-57.  He remained somewhat unclear about the substance of the
meetings, but agreed he had been made to understand what were proper uses of his government-issued credit card and
what were not.  Id. at 57-58.  When asked why he continued to use his government-issued credit card to gamble after
he had been spoken to by his supervisors and knew that it was improper to do so, he responded:

Mm, the answer would, I don’t know what the proper answer would be.  Why then did, did I continue?
(Pause.)  Uh, you start to think that the only one that it’s affecting is me.  I don’t . . . you don’t think that
it’s, it’s affecting anyone else but, but me.  And then I figure . . . I pay it back, this is my thinking, so I
don’t think that I’m affecting any, anything else, . . . my employer, . . . my family, my job.  I don’t think
. . . it’s affecting anybody but me, and I can, I’ve had 39 years of handling me, so I figure I’d be okay.

Id. at 58-59.

The PSI also addressed the individual’s gambling. On May 2, 2002, the individual withdrew over $340 in three
transactions over a two-hour period.  He admitted he used the money to place bets at a racetrack.  Id. at 28-29.  He
also stated that he goes to the racetrack about twice a month, id. at 31-32, and uses his 
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government-issue credit card to obtain cash for betting (or to recoup his betting losses) about five times a year.  Id. at
49, 54, 71.  When asked whether he knew it was wrong to use a government-issued credit card to gamble, the
individual responded, “You’re probably not . . . thinking along those lines when you’re doing it.” Id. at 33.  After the
hearing, the individual submitted proof that he was on travel at the time of the May 2, 2002 cash withdrawals.  E-mail
from Individual, November 14, 2003.
 
The record indicates that the individual attended a total of six or seven sessions with licensed professional counselors
concerning his gambling.  Tr. at 86; Individual’s Exhibit 4.  He attended three sessions with one counselor, according
to an undated letter from the counselor, in which the counselor concludes that the individual has “removed himself
effectively from any further activity that might negatively affect his job or his job performance.  I feel he has dealt with
his issue and has met resolution positively.” Individual’s Exhibit 4; see PSI 2 Tr. at 42-44.  The individual met with a
second counselor three or four times in late 2002 and early 2003, also to discuss his gambling issues.  Individual’s
Exhibit 4; Tr. at 86-87.  In a February 20, 2003 letter, the second counselor reaches a similar conclusion and states her
opinion that “he has sincere regret for his behavior and is determined not to repeat it.”  

The record also indicates that the individual has had no difficulty in meeting his payment obligations on the government-
issued credit card account for at least the past two years.  At the hearing, the individual submitted into the record pay
statements for his wife and himself that demonstrate annual earnings far in excess of any incurred credit card
indebtedness shown in this proceeding.  Individual’s Exhibit 6.  The personnel security specialist  testified that there is
no evidence of government-issued credit card abuse in any manner since July 2002.  Tr. at 42.

Finally, a co-worker of the individual testified that, until he received a February 2003 memorandum outlining penalties
for misuse of government-issued credit cards, the co-worker’s understanding was that such credit cards could be used
for any business or personal purchase, provided the credit card holder was in travel status and the credit card bill was
paid when it came due.  Id. at 64.  Examples of purchases he knew for which fellow travelers had used their
government-issued credit cards included CDs and flowers, clothes, snacks at 7-Eleven, and golf fees.  Id. at 64, 65,
68. 

IV.  ANALYSIS

Criterion L describes a security concern that is raised when a person has 

[e]ngaged in any unusual conduct . . . which tend[s] to show that the individual is not honest, reliable,
or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure,
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of
the national security.  

10 C.F.R. § 710.8(l).  The local security office’s concerns under Criterion L relate to the individual’s gambling history
and his history of abuse of his government-issued credit card.  The specific Criterion L 
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concerns arising from the individual’s gambling are that a DOE consultant psychiatrist stated in his evaluation of the
individual that he was a “problem gambler, ” and that the individual obtained cash advances, using his government-issued
credit card, for gambling and for reimbursing himself for gambling losses.  With respect to the individual’s credit card
abuse, the local security office’s specific concerns are that he used his government-issued credit card to obtain cash
advances for gambling (as stated above) and for other purchases of a personal nature, such as groceries, shoes, clothing,
and home decorations, and that he acknowledged using his credit card in this manner even after he had been made
aware that the credit card was to be used only for authorized official travel expenses.  His credit card abuse raises a
security concern in that it constitutes conduct or behavior that demonstrates that he is not honest, reliable or trustworthy,
because he has wilfully disregarded the Department of Energy’s rules and regulations regarding use of government-issues
credit cards.  The fact that he continued abusing his credit card privileges even after being reprimanded for that behavior
also brings into question the individual’s judgment and reliability.  See Tr. at 20-21 (testimony of personnel security
specialist). 

The evidence in the record establishes that the local security office properly invoked Criterion L in this case.  Under this
circumstance, as discussed above, the individual bears the burden of convincing the hearing officer the he has mitigated
the identified security concerns to the extent that restoring his access authorization “will not endanger the common
defense and security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d). 

A.  Gambling

After evaluating the individual, the DOE consultant psychiatrist concluded that the individual did not suffer from a
pathological gambling disorder according to the criteria established in the Diagnostic and Statistical Manual of the
American Psychiatric Association, Fourth Edition.  DOE Exhibit 2-1 (Report of DOE Consultant Psychiatrist) at 10.
The DOE consultant psychiatrist did, however, state his belief that the individual is a “problem gambler,” and if he
“continues to gamble, it is more likely that not that his problem gambling will progress to Pathological Gambling.”  Id.
 
There is no evidence in the record that gambling has ever led to any financial difficulties for the individual.  For example,
he has consistently paid off his monthly credit card bills.  Gambling has not caused him any financial difficulties.  At the
hearing, he pointed out that his gambling has not been a chronic problem in his life, but rather has been concentrated in
two isolated periods in 2000 and 2002.  Tr. at 89.  He has given his commitment that he will not gamble any more.  Id.
at 84, 90-91.  More significantly, he has sought out counseling for his gambling problem.  Id. at 112.  Although he is no
longer meeting with either of his counselors regarding this problem, he testified that one of them is available for him
should the need for her assistance arise.  Id. at 113.

Considering the record before me, I find that the individual has mitigated the security concern raised by his gambling
problem.  Nevertheless, the individual’s gambling bouts represent one type of impulsive behavior, 
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among many, that has caused him to abuse his government-issued credit card.  That concern will be addressed below.

B.  Abuse of Government-Issued Credit Card

As the record demonstrates, the local security office’s security concern does not rest on any financial difficulties the
individual’s credit card use has caused, for the individual’s record of payment of his credit card bills has been
satisfactory.  Id. at 103.  Nor is this issue one of fraud, for the individual has never attempted to charge off personal
expenditures to the government.  Id. at 27.  The sole national security concern is that the individual has disregarded the
rules governing the use of his government-issued credit card.  He cannot claim ignorance of those rules to mitigate the
concern.  In February 2000, after they were alerted to improprieties in his credit card use, including obtaining cash
advances for gambling, his supervisors counseled him in person.  A few days later, during a PSI, a personnel security
specialist explained that government-issued credit cards cannot be used for personal purchases.  After being counseled
on two different occasions within the same week, the individual clearly understood the errors he had made, understood
the proper use of his credit card, and, at the end of the PSI, stated that he would not continue abusing his credit card.
PSI 2 Tr. at 88.  

Despite that commitment, two years later the individual had resumed abusing the government-issued credit card, in
precisely the same manner: obtaining cash advances for gambling and for recouping gambling losses, and purchasing
purely personal items with the card.  It appears he reverted to the same misunderstanding he held in 2000 regarding
credit card use: as long as he was in travel status and paid the credit card bill, then he believed he could use the card
for any purchases.  However, he violated even his own interpretation of the rules, in that he obtained cash advances for
gambling when he was at home, and for personal shopping when he was on annual leave.  

The individual’s coworker testified that his understanding of the rules governing government-issued credit card use was
similar to that of the individual, at least until he was informed of new policy in the February 2003 memorandum.  While
that may be true, I cannot impute the same innocent ignorance to the individual.  As of February 2000, the individual
was notified and counseled regarding his improper use of his government-issued credit card, and he apologized to his
supervisors for his misunderstanding and stated to a personnel security specialist that he understood the governing rules.
I must therefore attribute knowledge and wilfulness to the credit card abuse in which he engaged after February 2000.
An individual who knows or should know not to use a government-issued credit card for personal expenses, yet
continues to do so, demonstrates questionable trustworthiness and reliability.  See Personnel Security Hearing (Case
No. VSO-0435), 28 DOE ¶ 82,804 at 85,746 (June 15, 2001) (once told of improper behavior, regarding computer
use in this case, “he should have learned his lesson and stopped doing it”) (affirmed by OSA, 2001).  Considering the
record before me, I conclude that the individual wilfully disregarded the rules governing the use of his government-issued
credit card.  He understood what the rules were, but chose to substitute his own rationale for them: as long as no one
else was affected by his conduct, the conduct was permissible. 
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The record in this case suggests that the individual’s inability to control his impulses is the root security concern.  He
gambles (or has gambled) impulsively, and he spends money impulsively.  He uses his government-issued credit card
for access to the funds he needs to satisfy those impulses.  The evidence demonstrates that the individual understands
that he cannot control these impulses and has developed strategies for controlling them.  He has pursued a traditional
mechanism, professional counseling, for handling his gambling urges, and this strategy may work in the long run.  On the
other hand, his strategy for controlling his spending impulses has been to give his wife control over the family credit cards
and ATM cards.  Until July 2002, he was defeating his own strategy by using his government-issued credit card to gain
access to cash in excess of what his wife gave him.  According to his testimony, he has not abused his government-issued
credit card privileges since July 2002.  Tr. at 42.  For the moment, it appears he is succeeding in controlling his spending
impulses.  Nevertheless, he has not convinced me that his strategy will succeed in the long run.  There is no evidence
in the record that the individual has conquered his spending impulses.  He still carries no card that would give him access
to personal funds or credit purchasing.  Id. at 102.  If his wife does not give him enough cash to meet his personal needs
or desires, his only recourse is to use his government-issued credit card to obtain cash or make purchases.  And if he
abused his credit card in the future by making personal purchases or obtaining cash advances– whether for gambling,
or for recouping gambling losses, or for any other non-official purpose– the individual would be under pressure to hide
that fact.  The risk of embarrassment or disappointment, not to mention the fear of losing his access authorization or his
employment, would surely make him vulnerable to coercion, exploitation or duress.  Consequently, I find that the
individual has not mitigated that concern under Criterion L.  

V. CONCLUSION

During the hearing the individual acknowledged his poor judgment in abusing his government-issued credit card
privileges.  He stated that if he had ever known his mishandling the card could cause him problems, he never would have
done it.  Id. at 87-88.   But he did know that his behavior could cause him problems: he knew that because he was
counseled about these same issues in February 2000, and he gave assurances then that he understood what the rules
were and would abide by them.   Did he forget those sessions by March 2002?  Did he remember but chose not to
recall them during the hearing?  I need not resolve that issue; in either case, the security concerns raised in this case are
not resolved.  To his credit, by the time of the hearing, the individual had abstained from continuing to abuse his
government-issued credit card for over a year.  However, he also managed to abstain from abusing the card for a long
period between 2000 and 2002.  I am not convinced that his impulses will not resurface in the near future and cause him
to resume the abuse.   Nor am I convinced that the individual’s impulsiveness, which has led him to disregard one set
of rules, will not also lead him to disregard other rules, including rules that protect classified information and special
nuclear material.

On the basis of the evidence before me and the individual’s demeanor that I have observed during this hearing process,
I believe there is unacceptable risk that the individual will repeat his acknowledged errors in judgment.  For the reasons
set forth above, I conclude that the individual has not presented evidence that 
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warrants restoring his access authorization.  He has not demonstrated that restoring his access authorization will not
endanger the common defense and will be clearly consistent with the national interest.  Therefore, the individual's access
authorization should not be restored.  The individual may seek review of this Decision by an Appeal Panel under the
regulation set forth at 10 C.F.R. § 710.28.

William M. Schwartz
Hearing Officer
Office of Hearings and Appeals

Date: April 29, 2004
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This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as the “individual”) to hold
an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  A
Department of Energy Operations Office (DOE Operations Office) suspended the individual’s access
authorization under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored.  As set forth below, it is my decision that the individual’s security clearance should not be
restored.

I. Background

The individual is employed at a DOE facility, and held an access authorization as a requirement of his job.
In August 2002, an audit of the computers at the individual’s workplace disclosed that the individual had
accessed Websites containing sexually explicit material. In October 2002, DOE conducted a Personnel
Security Interview (PSI) with the individual.  The DOE suspended the individual’s access authorization in
November 2002 as a result of derogatory information that is set forth in the Notification Letter, and is
summarized below.

The Notification Letter states that the derogatory information regarding the individual falls within 10 C.F.R.
§ 710.8(g) and (l) (Criteria G and L).   The DOE Operations Office invokes Criterion G on the basis of
information that the individual has failed to protect classified matter, or safeguard special nuclear material;
or violated or disregarded security or safeguards regulations to a degree which would be inconsistent with
the national security; or disclosed classified information to a person unauthorized to receive such
information.  In this regard, the Notification Letter states that: (1) the individual regularly accessed adult
entertainment sites using a DOE computer despite signing user agreements that clearly state that government
resources are for government business only; (2) the individual downloaded unauthorized programs from
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1/ A “cookie” is a small file that a Web server automatically sends to a user’s personal computer
when the user browses certain Web sites.  Cookies contain identifying information about the user
that eliminates the need for the user to reenter the information on subsequent visits.  

2/ Prior to the hearing, the DOE IS group determined that the individual did not access an Internet
Relay Chat program with “phone home” features.  Tr. at 113-115; Ex. 15.

the Internet, may have attempted to participate in chat rooms, and may have had unapproved installation
of an Internet chat application ; and (3) forensic analysis of files on the individual’s computer detected seven
“cookies” related to sexually explicit adult Websites.    The DOE Operations Office invoked Criterion L1

on the basis of information that the individual engaged in unusual conduct or is subject to circumstances
which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason to believe that
he may be subject to pressure, coercion, exploitation or duress which may cause him to act contrary to the
best interests of the national security.  In regards to Criterion L, the Notification Letter stated that: (1) the
individual had deliberately accessed sexually explicit adult material (SEAM) and may have accessed an
Internet Relay Chat program with “phone home” features; (2) multiple proxy logs for the individual’s user
ID corresponded to the date and time stamps of images found on the individual’s system; and (3) the
individual intentionally downloaded SEAM and accessed unauthorized sites until his activity was discovered
by DOE in the summer of 2002.  2

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a hearing
in this matter.   10 C.F.R. § 710.21(b).  On June 4, 2003, I was appointed as Hearing Officer in this case.
After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing
date. At the hearing, the DOE counsel called two witnesses, a DOE personnel security specialist and a
DOE Information Systems manager.  The individual testified and also elected to call three colleagues, an
Internet crime expert, and his wife as witnesses.  The transcript taken at the hearing shall be hereinafter
cited as “Tr.”  Various documents that were submitted by the DOE counsel during this proceeding
constitute exhibits to the hearing transcript and shall be cited as “Ex.”  Documents that were submitted by
the individual during this proceeding are also exhibits to the hearing transcript and shall be cited as “Indiv.
Ex.” 

After the hearing, the record was held open for the receipt of computer logs which had been referenced,
but not entered into evidence at the hearing.  Those logs were sent to all parties in September 2003.  The
individual’s attorney then requested the opportunity to take telephone testimony regarding the preparation
and interpretation of the logs.  The parties took additional testimony in November 2003, and the record
was closed upon receipt of the transcript of the supplemental testimony in December  2003.  That transcript
shall be cited as “Tr. II.”
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II.  Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Although it is impossible
to predict with absolute certainty an individual’s future behavior, as the Hearing Officer, I am directed to
make a predictive assessment.  There is a strong presumption against the granting or restoring of a security
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the
national interest” standard for the granting of security clearances indicates “that security determinations
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After due deliberation,
it is my opinion that the individual’s access authorization should not be restored as I cannot conclude that
such restoration would not endanger the common defense and security and would be clearly consistent with
the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this
determination are discussed below.

A.  Findings of Fact

The individual has been employed by the DOE  for a number of years in a job that required that he maintain
a security clearance.  Ex. 13 at 5. The individual received his clearance in 1986.  Ex. 6.  at 1.  His job
required frequent travel.  Tr. at 172, 176.  Because the individual and his colleagues spent most of their
duty time on the road, the managers of his local office purchased desktop computers that could be
accessed by multiple users in order to avoid the unnecessary expense of buying one computer for each
employee.  Tr. at 177.  In 1998, the individual first received a user identification (“user ID”) number and
password for unclassified systems in order to check his electronic mail.  Ex. 16.  The individual and his
colleagues did not receive specific training on the computer.  Tr. at 180, 211.  In 2002, the individual and
his colleagues were given access to the Internet.  Ex. 21 at 3; Ex. 15 at 2.  According to the individual,
when he was in the home office between assignments, he searched Google using the keywords “guns,
firearms, fitness.”  PSI (Ex. 12) at 7.  The individual did this because he was bored and could not think of
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anything more creative to do with his “downtime.”  PSI at 13.  When he was bored, he would surf the
Internet for a couple of hours in the morning and a couple of hours in the afternoon.  PSI at 11-13.  The
Google search produced 80 to 90 pages of “hits,” and the individual would spend his time accessing every
website that was listed under the search results.  PSI at 10.  Some of the sites contained sexually explicit
material.  PSI at 8-12.  The individual stated that he intentionally downloaded the pictures, and attributed
his actions to “poor judgment,” explaining that he could not think of anything more creative to do during
the time that he was in the office and not assigned to a specific task.   PSI at 13.   He also admitted to
“wasting time with other things,” like crossword puzzles.  PSI at 14.  In June 2002, the individual signed
a form acknowledging that he understood the Code of Conduct for general users of his facility’s information
systems, including “protecting against waste, fraud, and abuse involving information systems.”  Ex. 18. 

In August 2002, a management official in the individual’s local office ordered all computers to be physically
audited for waste, fraud, and abuse.  Tr. at 36; Ex. 23.  The computers were audited on  August 22-23,
2002.  Ex. 23.  A local systems administrator found SEAM on an office computer under the individual’s
user ID, and the information systems (IS) manager then ordered the machine impounded in order to
perform a full audit of the machine.  Tr. at 37-38.   After the audit, the IS group found approximately
35,000 graphic images on the computer, of which approximately 140 were SEAM.  Tr. at 38, 49; Ex. 15.
The IS manager concluded that the individual had surfed adult entertainment sites from April to August
2002  on a regular basis.  Tr. at 40.  Local management immediately barred the individual from accessing
the Internet.  Tr. at 187-192.  In September 2002, the individual was removed from the Personnel
Assurance Program (PAP) by the PAP administrator and a senior manager.  Tr. at 192; Ex. 23.  The
individual was counseled about his use of the computer and given tasks that he could complete without
access to Internet or electronic mail.  Id. at 194.  Local management disciplined the individual with three
days suspension without pay and a six month suspension of his Internet access.  Tr. at 194-196.

A site clinical psychologist evaluated the individual on October 1, 2002.  PSI at 23; Ex. 21.  In addition
to an interview, the psychologist also contacted the individual’s supervisor and reviewed the individual’s
yearly psychological evaluations since 1994.  Ex. 21.  The psychologist concluded that the individual’s
unauthorized use of the computer did not stem from an impulse control problem or personality style that
would predispose the individual to those actions.  Ex. 21 at 3.  There was no evidence of an antisocial
personality disorder, and nothing to suggest that the individual’s actions were more than  random acts
resulting from boredom or curiosity.  Id.  During the interview, the individual expressed surprise that he got
in trouble for his unauthorized computer use.  Id.  The psychologist then recommended that the individual
participate in additional one-on-one training in computer security “in light of the attitude that he [the
individual] did not feel like he had done anything wrong.”  Id. 

DOE security considered the individual’s accessing of sexually explicit material on a government computer
to be “waste, fraud, and abuse” under the terms of the audit.  Tr. at 34. As a result of the audit, DOE
security conducted a PSI with the individual on October 8, 2002 in order to resolve the derogatory
information.  Ex. 12.  After the PSI, the personnel security specialist recommended no further action
because the individual had received a favorable psychological evaluation and  the violation “appeared to
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be an isolated incident.”    Ex. 2; Tr. at 26.  The specialist’s supervisor disagreed with that conclusion and
found that the unauthorized use was not only deliberate, but had also occurred over a long period of time.
Ex. 2.  The supervisor recommended that the case proceed through the administrative review process.  Id.

The individual’s clearance was suspended on November 19, 2002.  Letter from Individual to DOE (May
1, 2003).  On March 31, 2003, the individual was suspended indefinitely without pay pending the final
resolution of his eligibility for access authorization.  Indiv. Ex. 4. On May 1, 2003, the individual requested
a hearing.  Id.    

B.  DOE’s Security Concern

According to local DOE security personnel, the individual’s unauthorized use of a DOE computer to access
sexually explicit material created a concern regarding the individual’s judgment and reliability –specifically,
why the individual would do this at work given knowledge of the rules and regulations regarding such
activity.  Tr. at 24.  He had signed user agreements that clearly state that government resources are for
government business only.  Tr. at 24; Ex. 1 at 1; Ex 16; Ex. 18.   The individual had also received two
electronic mail messages, in May 2000 and August 2002,  from senior management with the following
information on appropriate use of the Internet during work hours: 

Unauthorized uses of Internet and email technology include, but are not limited to, those that:
(1) result in a loss of productivity; (2) impair the performance of the network; (3) are
unlawful or offensive to fellow employees or the public (e.g., gambling, hate speech or
material that ridicules on the basis of race, creed, religion, color, sex, national origin,
disability, or sexual orientation); (4) transmit sexually explicit or sexually oriented material;
or (5) allow unauthorized access to controlled information (e.g., computer software, privacy
information, classified or other non-public data, copyright, trademark or other intellectual
property rights).

Ex. 17, 19    One of those messages was distributed to persons at the individual’s site in August 2002, after
DOE alleges that the individual had been accessing unauthorized sites for four months. In addition, the
forensic analysis of the individual’s computer detected seven “cookies” related to SEAM websites in the
individual’s user ID. According to the DOE IS manager, SEAM websites present a security risk because
they often transmit malicious code,  information about the user’s computer, and may scan a computer for
exploitable vulnerabilities.  Ex. 14.  In addition, a reasonable person would realize that SEAM is prohibited
at a workplace.  Id.  Finally, local DOE security was concerned because the individual continued his
unauthorized use of the computer over a long period of time, and did not stop until he was discovered by
the audit in August 2002.   Surfing the Internet and accessing this type of material at work raises questions
about the individual’s judgment and whether he may ignore regulations and decide which rules he wants
to follow.  See Tr. at 24; PSI at 26.  See also Personnel Security Review, OHA Case No. VSO-0435,
28 DOE ¶ 82,804 (2001), affirmed (OSA, October 2, 2001) (pattern of disregard for government
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computer policy raises concerns about individual’s honesty, reliability, and trustworthiness).  Based on the
above, I find that DOE correctly invoked Criteria G and L.

C. Hearing Testimony

 1. The Individual  

The individual testified at the hearing that he had unintentionally accessed sexually explicit websites because
he was not familiar with the use of computers and the Internet.  Tr. at 74, 82-83.  He also maintained that
he had never seen most of the sexually explicit pictures that the IS group claimed to have discovered under
his user ID.  Id. at 81.  The individual further alleged that he admitted to intentionally downloading the
pictures during his PSI only because he wanted to accept responsibility for his actions and did not want to
argue with the personnel security specialist.  Id. at 90-92.  He also assumed that his activities were
monitored constantly by his headquarters IS group and that he would be notified immediately if he did
something wrong or accessed inappropriate material.  Id. at 76.   

The individual testified that while surfing the Internet in his downtime at the office, his searches on fitness
and firearms produced hundreds of listings of websites, some with sexually explicit content.  Id. at 74.  He
admitted that he was aware of the DOE’s prohibition on the transmission of SEAM.  Tr. at 74. The
individual said that when he entered a work-related topic (e.g. guns, firearms, muscle, fitness),  the ensuing
Google search would return with 80 or 90 pages of topics.  Id. at 75.  He would try to think of a way to
get through all of the pages, sometimes beginning with the first page and sometimes beginning with the last
page.  Id.  The individual maintained that he did not intentionally search for, download, or save any  SEAM.
 Id. at 81.  The individual also testified that he did not see most of the pictures that DOE alleges were found
on his computer.  Tr. at 94.  

 2. The DOE Information Systems Manager

The DOE Information Systems (IS) manager responsible for computer security at the site testified that he
began working in his present capacity in January 2002.   Tr. at 35.  At that time, site policy prohibited all
personal use of the Internet.  Id. at 66.  The manager explained how his office would typically detect the
unauthorized use of government computers.  A server logs an individual’s user ID and also logs every
website that the individual accesses through that server.  Id. at 44.  The server has filters that drop log
entries into specific files based on categories.  Id.  For example, well-known adult website names are put
into the “smut log,” and if an individual accesses one of those sites, an entry is made in the log.  Id.  If there
is a pattern of accesses, the IS group investigates, and if there is a pattern of continual or long term abuse,
the IS will physically confiscate the computer.  Id.    If a user exhibits occasional unauthorized use, the IS
group will send the user a warning email.  Id. at 43.   The IS group then examines the machine for any
additional evidence, such as pictures being downloaded, and issues a report to management.  Id. at 44-45.
 



- 7 -

3/ The DOE IS manager was hired in January 2002.  The IS staff normally checked logs daily for
suspicious unauthorized activity.  Tr. at 65.  However, this daily check ceased in June 2001 when
the position of IS manager became vacant, and did not resume until June 2002.  Tr. at 45, 65.
Now, if a user exhibits occasional unauthorized use, the IS group will send the offender an email
warning.  Tr. at 43.  

However, the IS group did not detect the individual’s usage in that manner.    The individual’s behavior was
not spotted in the firewall logs because the normal daily review of the logs did not begin until June 2002.
Id. at 65.    The IS manager testified that in August 2002, after the local system administrator found3

unauthorized material under the individual’s identification number, the IS staff performed a forensic analysis
of his machine.  Id. at 37-38.   Based on his interpretation of the audit results, the manager concluded that
the individual had surfed various adult entertainment sites, and that some of the files were still on his
computer.  Tr. at 40.  The manager concluded that the accesses were not inadvertent because the individual
accessed the sites on a regular basis over a period of four months.  Id.  The individual’s unauthorized use
was “regular, but it was not extensive.”  Id. at 47.  

At the hearing, the IS manager explained how he determined that the individual had accessed some of the
websites intentionally.  The IS group found approximately 35,000 graphic images on the individual’s
computer, of which approximately 141 were sexually explicit.  Id. at 49.  The dates of the sexually explicit
graphics matched dates in the individual’s user ID account and the cookies matched with the firewall logs.
Id. at 53.  The IS group could find a cookie for a certain date under the individual’s user profile, go back
to the firewall logs and find that his user ID had visited that website, and thus find a correlation between
the firewall log and the individual’s local profile.  Id. at 53.  

The IS manager testified that “there is really no way to know how long the person has been on [a particular
website] because the individual computer and the firewall proxy only log when somebody goes out and gets
additional content.”  Tr. at 104. The log file tells when a user clicks for more content, “it will not tell you
how long a person sat there looking at a picture.”  Tr. at 111-112.  The IS group concluded that the
individual’s use was “occasional but intentional.”  Id. at 113.  Even though the individual was not spending
hours on the computer, the IS group saw indications that he intended to visit certain unauthorized sites.  Id.
The manager testified that a user’s return to certain sites over a period of time indicates to him that the
activity is probably intentional.  Id. at 98.  Based on repeat activity, the manager found that some of the
individual’s accesses were intentional.  Id.  According to the manager, if a user backs out of a site
immediately, some images will not be downloaded.  Tr. at 100.  He admitted that a user can easily end up
on a website unintentionally, but some of the sites that the individual accessed repeatedly had names that
were obviously sexually explicit (e.g., “sextracker.com”).  Id. at 102, 105.  

The manager explained that neither the individual or his supervisor questioned the report at the time it was
issued.  Id.  at 55.  He testified that the IS group provides “as much detail as we feel that the management
needs to take some action. If somebody comes back and says, I didn’t do that, or that was not my user
ID . . . then we go back and we look further at it.”  Id. at 55.  Based on previous experience with
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unauthorized computer usage and the pattern of activity of the logs, the IS group concluded in September
2002 that the individual had intentionally accessed some of the sexually explicit material found under his
user ID.  Id. at 56.  

 3. The Individual’s Cyber-security Expert

The individual presented the expert testimony of a police officer assigned to an Internet crime task force
in a local jurisdiction.  Tr. at 120.  The expert offered explanations of how the SEAM could have appeared
under the individual’s user ID unintentionally.  First, the expert testified that SEAM sites can send
information to individual computers by “pop ups” and “pop unders.”  Tr. at 127.  Backing out of a site that
he did not intend to view could have triggered a SEAM “pop up” on the individual’s computer.  Id. at 128.
Second, the expert argued that the small size of the pictures  that the individual accessed (between three
and six kilobytes) is similar to the size of thumbnail pictures that webmasters build onto their homepages
to attract users to their sites.   Id. at  129. This indicates to him that the individual looked at the thumbnail
pictures, usually found on the first page of a website, and then backed out without accessing additional
content.  Id. at 130.  Small websites could have been downloaded very quickly, and the log files reflect
brief accesses. Id.  Most downloaded pictures are around 200kb.  Id. at 131.  Third, the individual could
have been “webjacked”- tricked into thinking that he was exiting a site by an “x” button that is hidden or
is actually set up to open additional sites.  Id.  at 127-128.  He could not have seen the sexually explicit
pictures if they were behind the other websites that appeared by accidentally hyper linking on the first site.
Id. at 127-135.  

The expert also argued that the individual did not establish a pattern of accessing SEAM sites.  Id. at 136-
138.   The expert disagreed with the DOE IS manager and concluded that “sextracker.com” was accessed
on one day only, without any repeat visits.  Id. at 137-139. The expert said that very little of the individual’s
unauthorized activity involved SEAM, and there was never a “pattern” established.  Id. at 148.  He
considered a pattern to be “well over fifty thousand [pictures].”  Id.  Finally, the expert testified that, based
on newsletters and his own investigations, SEAM sites are no more of a security risk than others.  Id.  at
151.  He also argued that the DOE investigation was faulty, albeit through no fault of the IS manager.
According to the expert, a proper investigation includes an interview of the individual to give the individual
an opportunity to explain the presence of certain sites that appeared more than once in the log file.  Tr. II
at 7.  He agreed that the log files that were entered into evidence did not provide enough information to
determine the individual’s activity.  Tr. II at 8.  The expert testified that had he conducted the forensic
analysis, he would have used more sophisticated software with the ability to retrieve the Internet history
from the hard drive itself and determine the amount of time that the individual spent on each site.  Tr. at 131,
153.  

4.  Response of the DOE IS Manager

At the hearing, the DOE IS manager was provided the opportunity to address the expert’s testimony.  He
agreed with the expert that it was possible for “pop ups” and “pop unders” to have caused the presence
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of SEAM sites on the individual’s files.  Tr. at 157.   He also admitted that DOE performed only a very
basic forensic analysis because: (1) there was no indication of criminal activity and (2) the IS group was
assigned only to flag violations of DOE policy, which at that time prohibited any personal use of government
computers.  Id.  The manager explained that a higher level of analysis would have provided a  complete
record of the individual’s Internet activity, including information about how much time the individual spent
on a site and which sites he visited.  Tr. at 163.  This more detailed analysis would have allowed the IS
group to recover information that may have been deleted by the system in normal usage.  Id. 

Nonetheless, the manager stressed that after he concluded that the individual had accessed unauthorized
sites on a regular basis from April to August 2002, neither the individual nor his supervisor complained that
the individual had not accessed those sites intentionally.  Id. at 158.  According to the IS manager, “nobody
asked for any additional investigation because there didn’t seem to be any dispute about the facts at the
time.”  Id.  He testified that although the expert’s explanation was possible, he did not agree with the
explanation and had not changed his opinion that some of the individual’s activity was intentional.  Id.  He
was skeptical about the individual’s explanation such a long time after the report was issued.  Id. at 159.
The manager testified that if the individual had complained at the time the audit report was issued, the
manager would have considered the alternate explanation a possibility.  Id. However, the individual’s
reaction to the report at the time it was issued–not offering any explanation of how the material showed up
under his user ID and not denying that he downloaded the pictures–confirmed the manager ’s suspicions
that the individual was visiting the unauthorized sites intentionally.  Id. at 160. 

5.  The Individual’s Colleagues

Three of the individual’s colleagues (including two managers) testified that the individual was an excellent,
motivated employee and that they were eager to have him return to work.  Tr. at 173, 215, 219, 220.
They were uniform in their praise for the individual’s honesty, dependability, excellence at performing his
job, and reliability.  Tr. at 200, 214-215, 219-221.  They all said that they would trust him with their life,
even in very dangerous situations.  Tr. at 206, 214, 218.  His managers also confirmed that the search on
guns, firearm and fitness was work-related and approved by management as appropriate use of the
computer.  Tr. at 184, 213.  In addition, they testified that the individual and his colleagues did not receive
any training on the use of the Internet.  Id.  at 179-180, 211.  They also testified that the employees in their
office assumed that all computer usage was monitored by headquarters at all times.  Id. at 181-184, 212.
At the time of the discovery of the unauthorized material, the individual’s manager wanted to treat the
individual’s unauthorized computer use as a disciplinary issue and not a security issue.  Id. at 192.  The
individual was counseled immediately about proper use of the computer.  Id. at 193-194, 196.  

However, one of the individual’s managers testified that the individual should have “self-reported” the
appearance of unauthorized material on his computer screen, especially if it happened more than once.  Id.
at 202-203.  He testified that other employees had reported to management or the IS group when they
inadvertently accessed inappropriate material on the computer.  Id. at 204.  The manager testified that he
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4/ The record contains some evidence of mitigation.  The individual and his colleagues credibly
testified that they received inadequate training on the Internet and use of the computer.  Based on
the individual’s honesty with family and colleagues about his suspension, there is a low probability
that the individual would be subject to coercion.  The individual has also admitted his mistake,
accepted responsibility for his actions, and in general exhibited a positive attitude throughout the
process.  Nonetheless, this is insufficient to  mitigate DOE’s valid security concern about the
individual’s judgment and unauthorized use of government computers.

5/ Both the DOE IS manager and the individual’s expert agreed that DOE’s forensic analysis of the
individual’s computer did not provide sufficient detail to determine how long the individual actually
spent on each unauthorized website, information which could support an inference as to his intent
in visiting those sites.   Even though both experts agree that they could not accurately discern the

(continued...)

disciplined the individual not because of his access of unauthorized material, but rather because he had
reported the activity “after the fact.”  Id. at 202-203.

6.  The Individual’s Wife 

The individual’s wife testified that he had been very honest with her about the reason for his suspension
from duty.  Tr. at 168.  She also maintained that he did not have any interest in pornography, and that their
marriage was very happy and stable.  Tr. at 168-169.    

D.  Evidence of Rehabilitation or Reformation

In previous cases, hearing officers have placed great weight on evidence of a new pattern of behavior to
prove rehabilitation or reformation from the security concerns of Criterion G.  See Personnel Security
Review, OHA Case No. VSO-0122, 26 DOE ¶ 82,777 (1997), affirmed (OSA, July 31, 1997)
(rehabilitation demonstrated by two years of government computer use without a new incident of
unauthorized use); Personnel Security Review, OHA Case No. VSO-0435, 28 DOE ¶ 82,804 (2001),
affirmed (OSA, October 2, 2001) (holding that insufficient time had passed since last unauthorized use
to demonstrate rehabilitation or reformation from a pattern of unauthorized use of government computer).
Although the passage of sufficient time could provide adequate evidence of reformation, at this time I am
unable to determine the individual’s new pattern of behavior because he has been banned from the use of
the Internet since September 2002, less than one year prior to the hearing in this case.    4

After reviewing the record in this case, I find that the individual has not adequately mitigated the concerns
arising from his unauthorized use of a government computer.  In reaching this conclusion, I found the
testimony of the DOE IS manager to be both balanced and credible.  The IS manager testified during the
hearing that the process of detecting unauthorized computer use was an unpleasant part of his job, and he
expressed empathy for the individual’s position.  Tr. at 55, 162-163.  He admitted the shortcomings of the
basic forensic analysis that his staff conducted on the individual’s computer.  Id. at 161.     Nonetheless,5
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5/ (...continued)
individual’s intentions using the available evidence, some conclusions can be drawn.  This is not a
criminal matter in which the government bears the burden of proving an individual guilty beyond a
reasonable doubt.  See Personnel Security Review, OHA Case No. VSO-0078, 25 DOE ¶
82,802 (1996).  In a DOE administrative review proceeding under Part 710, the burden is on the
individual to provide evidence to convince the DOE that granting or restoring his access
authorization “would not endanger the common defense and security and would be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(d). 

6/ In his defense, the individual draws my attention to OHA Case No. VSO-0122, 26 DOE ¶ 82,777
(1997), affirmed (OSA, July 31, 1997), arguing that the  hearing officer recommended restoring
the security clearance of a DOE contractor employee with an unstable marriage who admitted to
intentionally downloading SEAM on his office computer for a period of two to three years.  Tr. at
15-16.  The individual contends that his actions in this case are much less egregious.  Id.  I find that
Case No. VSO-0122 can be distinguished from the instant case.  The contractor employee in Case
No. VSO-0122 had last accessed SEAM two years prior to the hearing and while working for a
previous employer, not the employer who requested his clearance.  In fact, the previous employer
had asked the contractor employee to resign because of  his unauthorized computer use.  The
contractor employee was then hired by another contractor, and worked there for two years without
any unauthorized use of his government computer.  

7/ The psychologist was familiar with the individual and had evaluated him yearly since 1994.  Ex. 21
(continued...)

the DOE manager steadfastly maintained that his original interpretation of the audit data was correct, and
that some of the SEAM websites had been accessed intentionally.  He gave a logical explanation, based
on documentary evidence and past experience, of what he believed had transpired.  Finally, even though
the DOE IS manager ultimately rejected the theory of the individual’s expert, he appeared to thoughtfully
consider the opinion of that expert in arriving at his own conclusion.

In addition, the individual himself admitted that he showed poor judgment in his unauthorized computer
usage.  He has not denied that he accessed some SEAM sites over a period of four to five months after
signing two agreements to restrict his use of the computer to government business only.    He admitted6

wasting time on other things besides surfing the Internet at a time when his office had a zero tolerance policy
towards personal use of the Internet.   Ex. 18, 20.   Further, the individual did not report the recurring
appearance of sexually explicit material on his computer or ask for help in avoiding material that a
reasonable person would consider inappropriate, but instead continued accessing SEAM websites until he
was discovered in August 2002.  The individual accessed a type of website (adult or sexually explicit
material) that DOE security considers at high risk of carrying malicious code, collecting information about
users, and scanning computers for exploitable vulnerabilities.  Despite this activity, the individual told the
psychologist in October 2002 that he was “kind of surprised” when he got in trouble, causing the
psychologist to recommend personalized training in computer security for the individual “[i]n light of [the
individual’s] attitude that [the individual] did not feel like he had done anything wrong.”  Ex. 21 at 3.    That7
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7/ (...continued)
at 1.

attitude reflects a minimization of the seriousness of his actions in the context of DOE security concerns.

III.  Conclusion

As explained in this Opinion, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8
(g) and (l) in suspending the individual’s access authorization.  After being afforded ample opportunity, the
individual has not, however, presented adequate mitigating factors that alleviate the legitimate security
concerns of the DOE Operations Office.  In view of these criteria and the record before me, I cannot find
that restoring the individual’s access authorization would not endanger the common defense and security
and would be consistent with the national interest.  Accordingly, I find that the individual’s access
authorization should not be restored.

Valerie Vance Adeyeye
Hearing Officer
Office of Hearings and Appeals

Date: February 18, 2004



1Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such
authorization will be referred to variously in this Decision as access authorization or security clearance.
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This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization1 under the
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  The individual’s access authorization was
suspended by the Manager of a local Department of Energy (DOE) office pursuant to the provisions of Part
710.  Based on the record before me, I am of the opinion that the individual’s access authorization should
not be restored.

I.  Background

The individual is an employee of a contractor at a DOE facility.  Because of concerns about the individual’s
conduct during previous employment with a contractor at another DOE facility, personnel security officials
(local security office) conducted a Personnel Security Interview (PSI) with the individual on September 19,
2002.  The local security office ultimately determined that the derogatory information concerning the
individual created a substantial doubt about his eligibility for an access authorization, and that the doubt
could not be resolved in a manner favorable to the individual.  Accordingly, the manager of the local DOE
office suspended the individual’s access authorization, and obtained authority from the Director of the
Office of Security to initiate an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter to the individual.  See
10 C.F.R. § 710.21.  That letter included a statement of that derogatory information and informed the
individual that he was entitled to a hearing before a Hearing Officer.  The individual requested a hearing,
and the local DOE office forwarded the individual’s request to the 
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Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this
matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the individual,
two managers from the DOE facility at which the individual currently works, a co-worker from the DOE
facility where the individual previously worked, and a DOE personnel security specialist.  Both the DOE
Counsel and the individual submitted exhibits.  I closed the record upon receiving a written closing argument
from the individual.

I have reviewed and carefully considered the evidence in the record.  I have considered the evidence that
raises a concern about the individual’s eligibility to hold a DOE access authorization.  I have also
considered the evidence that mitigates that concern.  I conclude, based on the evidence before me and for
the reasons explained below, that the security concern has not been resolved, and that the individual’s
access authorization should not be restored.

II.  Analysis

A. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual’s eligibility
for access authorization.  In the Notification Letter, the DOE characterized this information as indicating
that the individual

(1) “has deliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for National Security Positions, a personnel security interview, written
or oral statements made in response to official inquiry on a matter that is relevant to a determination
regarding eligibility for DOE access authorization, or proceedings conducted pursuant to Sections
710.20 through 710.30" of the Part 710 regulations.  See 10 C.F.R. § 710.8(f) [hereinafter Criterion
F].

(2) “has engaged in unusual conduct or is subject to circumstances which tend to show that he is not
honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation or duress which may cause him to act contrary to the best interests of national
security.”  See 10 C.F.R. § 710.8(l) [hereinafter Criterion L].

The statements were based on allegations that the individual falsified records, and violated procedures,
policy, and safety rules during his employment at another DOE facility, leading to his termination in June
1998, and that he omitted significant information during an October 2000 PSI.

When reliable information reasonably tends to “establish the validity and significance” of substantially
derogatory information about an individual, a question is created as to the individual's eligibility for an
access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that 
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2 The facts cited in this decision have not been disputed unless otherwise noted.

question by convincing the DOE that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).

1.  Individual’s Conduct During His Former Employment2

In his previous job, the individual worked as a Radiological Control Technician (RCT) at another DOE site.
According to a September 23, 1991 notice of reprimand issued to the individual, he “made false and
unauthorized entries in [an air monitoring] Verification Logbook.”  DOE Exhibit 7.  The individual grieved
an initial decision to terminate his employment, and ultimately he was suspended for 29 days.  Transcript
of Personnel Security Hearing (Tr.) at 22-29.  The individual testified at the hearing that he was working
with an air monitor

that was associated with an alarm enunciator panel.  And I had checked the alarm enunciator panel,
written my notations in a logbook, which I had actually written . . . 1400 in the logbook, and it was
1345, . . .  I went to another building, gave the keys to another RCT to watch this. . . .  When he
responded the light on the enunciator panel was lit, and he also noted that the 1400 entry had been
made, which would have been an early entry.

Tr. at 23.  The individual explained that when he left the building, he went to another building to study for
a test.  Tr. at 29.

In April 1998, the individual and another RCT were working in a building other than the one in which they
normally worked.  An employee in that building approached them and asked them if they could do some
work for her, stating “that I could get some overtime for them, if necessary, to get the job done.”  DOE
Exhibit 7.  “Some time later,” she asked the individual if “I, or my manager, needed to call his foreman to
ask permission for [the individual] to spend time in the building doing my work. [The individual] said that
he himself would check with the foreman, and would let me know if I needed to call.”  Id. However, the
individual did not obtain prior authorization from his direct supervisor.  DOE Exhibit 5 at 11.

At the individual’s work site, employees had to turn in their time cards by the Thursday during the work
week, which began on Monday and ended on Sunday.  Tr. at 99.  According to the individual, when he
turned in his time card on Tuesday, April 28, 1998, he intended to work 28 hours of overtime during the
weekend of May 2 and 3, 1998.  Tr. at 101.  The time card for that week was signed by an RCT
supervisor in the building in which his work was requested, “to survey batteries and other items prior to
their transfer to another Site facility. . .  Although signature by another RCT supervisor was not encouraged,
it was not prohibited at the time.”  DOE Exhibit 8 at 1, 2.  As it turned out, he only worked 4 hours that
weekend, on Saturday, May 2, and performed no work in the building in which he was requested to survey
batteries.  DOE Exhibit 7 at 20.
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One of his fellow co-workers testified at the hearing that, because time cards are turned in during the
middle of the work week, “then they play catch up on the next Monday. . . .  And then you get this flood
of what we call time card changes, . . . [on] Monday, Tuesday.”  Tr. at 100.  The individual did not turn
in a time card change on the Monday following the weekend that, according to his time card,  he was to
work 28 hours but only worked four.  On that same Monday, May 4, however, he signed a cover sheet
for the surveys performed by his coworker that weekend, and dated the cover sheet May 3, 1998.  Tr.
at 46, 96.

During a routine review of the facility’s overtime report, a management official “flagged the RCT’s
overtime” as questionable.  DOE Exhibit 8.  Management initiated an investigation, during which the
individual was initially interviewed on Wednesday, May 13, 1998.  Id.  What appear to be
contemporaneous records of the interview, attached to his notice of termination, state that the individual
“was asked if he worked on . . . May 3, 1998, on overtime.  He said yes.”  Id.  At the hearing, the
individual testified, “I thought I had, and so I did say that.  And then . . . I went home that weekend and
reviewed all my records.  And then Tuesday I came back and then that’s when I told them that there was
a discrepancy, . . .”  Tr. at 37.  

According to the contemporaneous records, on Tuesday, May 19, 1998, the individual requested a meeting
with site management, at which “he stated he wanted to ‘come clean.’  He faxed [a time card change] to
payroll on May 18, 1998, to deduct pay for 3 overtime shifts he did not work.  The days were May 3,
1998 (2 shifts), and May 2, 1998 (1 shift).”  At the hearing, the individual explained, “I requested this
meeting to tell [a management official], and that's where you're getting the come clean statement, was I
wanted to make sure that everything was aboveboard and honest with the company like I wanted it to be.”
Tr. at 41.

A Notice of Termination of the individual dated June 17, 1998, cites the individual’s submission of time
cards for overtime not authorized and not performed, and also that “[f]urther investigation has found that
the radiological survey that was produced on May 2 was tampered with and that surveys for May 3 were
generated by you even though you admit to not being at work on May 3.”  DOE Exhibit 8.

2. October 2000 PSI

After leaving his former employment, the individual began to work at the DOE site where he is currently
employed.  On October 18, 2000, in connection with a request to reinstate the individual’s security
clearance, a DOE personnel security specialist interviewed the individual.  DOE Exhibit 12.  Discussing the
survey cover sheet he signed on May 4, 1998, and dated May 3, the individual explained, “I think they
might have thought that I was trying to say . . . I was doing the physical surveying of an item.  And I was
not, I was just doing the paperwork of [my coworker’s] efforts to do the physical smearing of an
item . . . .”  Id. at 25.  Nonetheless, and despite the explicit statement to the contrary in the individual’s
termination notice, the individual stated, “the issue of the survey . . . never came into, uh, being a factor as
far as my disciplinary action.”  Id. at 28.
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In his September 19, 2002 PSI, the individual admitted that the way he filled out the survey cover sheets
was against policy, DOE Exhibit 5 at 90, and was asked why he was not as forthcoming about the
impropriety of his actions during the October 2000 PSI.

[Personnel Security Specialist]: Why would you not present that to her?

[Individual]: Because I would be opening . . . a huge can of worms --

[PSS]: For who?

[Individual]: -- for not only myself but probably hundreds of other people
currently working at [my former site].

DOE Exhibit 5 at 91.

The Notification Letter also alleges that in the October 2000 PSI the individual was not forthcoming with
information that he worked on Saturday, May 2, 1998.  In the September 2002 PSI, the individual
disclosed that he had worked 4 hours on that day.  DOE Exhibit 1.

Under questioning by the individual at the hearing, the DOE personnel security specialist explained the
concern arising from the individual’s conduct described above.  “[T]he foundation of our program relies
upon honesty, reliability and trustworthiness.  And I think that you've demonstrated that you are not honest,
reliable or trustworthy.  So for those reasons we have a concern as to whether or not you should be
allowed to have a clearance.”

I agree with the personnel security specialist that the individual’s conduct raises security concerns that must
be resolved if the individual’s clearance is to be reinstated.  The undisputed facts described above form a
pattern that suggests the individual considers himself to be above the rules when they do not serve his
needs.  In 1991, when he needed to study for a test, he left his assigned duty station 15 minutes before he
was supposed to, and filled out a log to indicate that he had not.  In 1998, when it was financially
advantageous to him, he failed to correct inaccurate time records until confronted with the discrepancy, and
even then initially maintained that the records were correct.

On the other hand, I do not believe the individual’s omissions in the October 2000 PSI raise concerns as
serious, in that he did not intentionally provide the DOE with false information.  Nonetheless, the
individual’s statement in the September 2002 PSI regarding not wanting to “open a can of worms” in the
October 2000 PSI is a fairly clear indication that he was intentionally not as forthcoming as he should have
been.  However, regarding the other alleged omission, I do not find that the individual intentionally left the
impression during the October 2000 PSI that he did not work any hours on May 2, 1998.  I cannot see
what interest the individual would have had in not disclosing that he, in fact, worked four hours on that date.
To the extent that his statements in the October 2000 
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PSI left that impression, I believe it was simply a matter of miscommunication, not a result of any attempt
to deceive the DOE.

Taken as a whole, the facts described above do raise legitimate security concerns.  In the section that
follows, I will consider whether these concerns have been resolved.

B.  Whether the Security Concerns Have Been Resolved

A hearing under Part 708 is held “for the purpose of affording the individual an opportunity of supporting
his eligibility for access authorization,” i.e., “to have the substantial doubt regarding eligibility for access
authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  “In resolving a question concerning an individual's
eligibility for access authorization,” I must consider

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to
include knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the voluntariness of participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors.

10 C.F.R. § 710.7(c).

In a number of opinions, DOE hearing officers have considered the implications of past falsifications by an
individual.

All acknowledge the serious nature of falsifying documents.  Beyond that, whether the individual
came forward voluntarily to renounce his falsifications appears to be a critical factor.  Compare
Personnel Security Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA
Feb. 22, 1996) (voluntary disclosure by the individual), with Personnel Security Hearing, Case
No. VSO-0327 (April 20, 2000), appeal filed (falsification discovered by DOE security).
Another important consideration is the timing of the falsification: the length of time the falsehood
was maintained, whether a pattern of falsification is evident, and the amount of time that has
transpired since the individual’s admission.  See Personnel Security Hearing, Case No. VSO-
0327 (April 20, 2000), appeal filed (less than a year of truthfulness insufficient to overcome long
history of misstating professional credentials).  See also Personnel Security Hearing, Case No.
VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months since last falsification not sufficient evidence
of reformation from falsifying by denying drug use).  

Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (June 14, 2000), affirmed (OSA
July 18, 2000).  A recurring theme in these types of case is that, in order to adequately resolve 
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concerns raised by dishonest behavior, there must be a demonstrated pattern of honesty and integrity over
a fairly long period of time.

Unfortunately, that positive pattern has not been demonstrated in the present case.  In his post-hearing
submission, the individual summarizes the issues surrounding the discrepant time cards as follows:

The facts presented before us are that I fully intended on working the shifts that were in question
and was subsequently paid for but had failed to remember this until the investigation had started.
[The individual’s former co-worker testified] that it truly wasn’t uncommon for there to be overtime
worked and then changed at later dates even up to a couple of months in some instances.  Also it
was common for individuals to ask for overtime and not be in the direct supervision chain.  There
were no rules or policies in place at the time of the incident, which prohibited any of these actions.

Individual’s Post-Hearing Statement at 2.

The individual’s statement that he forgot about the overtime that he was to be paid for, but never worked,
is simply incredible.  Monday, May 4, 1998, was only six days after the individual turned in time cards
indicating that he would be working 28 hours of overtime during the coming weekend.  That Monday was
only one day after the weekend in which he intended to work 28 hours but only worked four.  That
Monday was also the day that the site’s employees routinely submitted “a flood” of corrections to time
cards from the previous week.  Tr. at 100.  Yet, the individual still contends that he did not turn in a
correction to his time card because he forgot that he was going to be paid for work he did not do.  He
claims this, despite the fact that, on that same day, he completed cover sheets for surveys done by his co-
worker the previous day, the very survey work which he himself would have done had he worked the 28
hours of overtime indicated on his time card.

The Part 710 regulations describe the decision I have to make in this case as a “comprehensive, common-
sense judgment, made after consideration of all relevant information, . . .”  10 C.F.R. § 710.7(a).  In this
case, my best common-sense interpretation of the individual’s current take on this most serious charge leads
to two possibilities.  One is that the individual understands the concerns raised by his behavior, but is now
trying to minimize that behavior, if not outright mischaracterize it as comporting with the rules and policies
of his former workplace.  If true, and the individual’s minimizations and mischaracterizations are intentional,
there surely has been no pattern of demonstrated honesty and integrity on the individual’s part that would
resolve the legitimate security concerns raised in this case.

It is, of course, also possible that the individual is not deliberately lying about his intentions regarding the
time card incident.  It is possible that the individual truly believes at present that his intentions were honest,
and that in any case that there were no rules or policies prohibiting his actions.  However, if this is true ,
then the individual clearly remains a security concern in that he has still not come to terms with the
impropriety of his actions.  Many times during this proceeding, 
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3 The individual also contends that he was terminated in retaliation for making safety-related disclosures.   See,
e.g., Individual’s Post-Hearing Submission at 2. However, the purpose of this proceeding is not to determine whether
the individual was wrongfully terminated. Rather, the focus is the security concerns raised by the underlying conduct,
regardless of what disciplinary action, if any, that conduct led to.

the individual has contended that his actions at his former job were not out of the norm for his workplace.
See, e.g., Tr. at 89-102.3  There are two problems with this line of reasoning.  First, if true, this may raise
serious concerns about his former workplace, but it in no way mitigates the security concerns raised by the
individual’s actions.  Second, there was credible testimony from the individual’s former co-worker that
conduct at his former workplace sometimes went against established rules and policies.  Id.  However,
there is no evidence supporting the individual’s assertion that his actions surrounding the time cards (i.e.,
waiting until an investigation against him had begun, and even then claiming that he had worked the overtime
in question) was at all common.  See Tr. at 101-02.  That he would make such an assertion, and in addition
claim that his actions violated no rules or policies, is troubling to say the least.  

III.  Conclusion

Upon consideration of the record in this case, I agree with the local security office that there is evidence
that raises a substantial doubt regarding his eligibility for a security clearance, and I do not find sufficient
evidence in the record that resolves this doubt.  Therefore, because I cannot conclude that restoring the
individual’s access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest, it is my opinion that the individual’s access authorization should
not be restored.  10 C.F.R. § 710.27(a).  The individual may seek review of this Decision by an Appeal
Panel under the procedures set forth at 10 C.F.R. § 710.28.

Steven J. Goering
Hearing Officer
Office of Hearings and Appeals

Date: November 13, 2003
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This decision concerns the eligibility of XXXXXXX XXX (hereinafter referred to as "the Individual") to
maintain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  The
local Department of Energy Office (the DOE Office) suspended the Individual's access authorization under
the provisions of Part 710.  This decision considers whether, on the basis of the evidence and testimony
in this proceeding, the Individual's access authorization should be restored.  For the reasons stated below,
the Individual's access authorization should be restored.

I. BACKGROUND 

The present case concerns an Individual with Alcohol Dependence.  The Individual and all three of the
expert witnesses who testified at her hearing agree that she is alcohol dependent.  Each of the  three expert
witness agree that the Individual is now sufficiently reformed and rehabilitated to resolve the security
concerns raised by her alcohol dependence (and consumption).

The events leading to this proceeding began when DOE officials received an anonymous letter expressing
concern about the Individual’s alcohol consumption.  The Individual was then asked to report to her
employer’s medical office, which conducted a medical examination of the Individual.  This medical
examination revealed physical evidence which indicated the possibility that the Individual may have been
consuming large quantities of alcohol.  The Individual was then sent to an Employee Assistance Program
Counselor (the EAP Counselor).  The EAP Counselor advised the Individual to obtain an evaluation for
substance abuse at a local hospital.  The Individual was evaluated by the substance abuse professionals at
the local hospital, who recommended immediate inpatient treatment.  The next day, the Individual was
hospitalized with symptoms of Alcohol Withdrawal Syndrome.  The Individual was released from the local
hospital after five days of impatient treatment. Immediately after her release, she began a five week intensive
outpatient program.  In addition, the Individual began attending Alcoholics Anonymous meetings.  On July
15, 2002, the  DOE Psychiatrist conducted a forensic psychiatric examination of the Individual.  In addition
to conducting this examination, the DOE Psychiatrist reviewed selected portions of the Individual’s security
file and selected medical records.  On July 20, 2002, the DOE Psychiatrist issued a report 
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in which she stated that the Individual was Alcohol Dependent.  The DOE Psychiatrist further opined that
the Individual was not sufficiently rehabilitated and reformed to resolve the security concerns raised by her
Alcohol Dependence.  Specifically, the July 20, 2002 Report states in pertainment part

[The Individual] was forced into treatment in August 2001, less than a year ago.  Even in
her medical records, there was a note that her willingness to follow through with treatment
was in accordance with her job requirements.  ‘She’s willing to enter the intensive out
patient program although this seemed to be principally to keep her job.’  This is not unusual
and not necessarily bad either.  It is a common observation that people with substance
dependence initially seek treatment with externally driven motivation such as threat of losing
a job.  Most people go through the motions of treatment but sustained sobriety usually is
not successful unless they develop a sustained internal motivation for recovery or
rehabilitation.  Unfortunately, [the Individual] has not shown evidences of this stage in her
recovery.  Her participation in the recommended treatment had continuously weakened.
In fact, in my opinion, there is a great likelihood that her non-adherence or lack of
enthusiasm to treatment worsened after March when she thought that her clearance was
already resolved.  She stopped going to aftercare in April or May and she cancelled her
last visit with [the EAP Counselor].  The most striking evidence of non-reformation is her
continuing dishonesty and defensiveness that are characteristic features of substance
dependence.  If she had actually participated in aftercare and AA, she would have known
what Step one of the 12-step program is.  Her own admission of fabricating an answer to
my question was unfortunate.      

DOE Psychiatrist’s Report of Examination at 12.  The DOE Psychiatrist opined that in order to establish
rehabilitation from her Alcohol Dependence, the Individual must either:

1. Produce documented evidence of attendance at Alcoholic’s Anonymous for a minimum
of 100 hours with a sponsor, at least twice a week, for a minimum of one year and be
completly abstinent from alcohol and all other non-prescribed controlled substances for a
minimum of one year following the completion of this program.  This would equal two
years of sobriety. [or]

2.  Satisfactorily complete a minimum of 50 hours of a professionally led substance abuse
treatment program, for a minimum of six months, including what is called ‘aftercare’ and
be completely abstinent from alcohol and all non-prescribed controlled substances for [a]
minimum of 1 ½ years following the completion of this program.   This would equal two
years of sobriety. 

DOE Psychiatrist’s Report of Examination at 12-13.  The DOE Psychiatrist opined that in order to
establish reformation from her Alcohol Dependence, the Individual must either:

1. [Attend] one of the two rehabilitation programs listed above. 2 years of absolute
sobriety would be necessary to show adequate evidence of reformation. [or]
2.  If the individual does not go through one of the two rehabilitation programs listed 
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above, 3 years of absolute sobriety would be necessary to show adequate evidence of
reformation.  

DOE Psychiatrist’s Report of Examination at 13.  

An administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The DOE Office then issued
a letter notifying the Individual that it possessed information that raised a substantial doubt concerning her
eligibility for access authorization (the Notification Letter). The Notification Letter specifies two types of
derogatory information described in 10 C.F.R. § 710.8(h) and (j).  The Notification Letter alleges that the
Individual has "an illness or mental condition of a nature which . . . causes, or may cause, a significant defect
in judgment or reliability."  10 C.F.R. § 710.8(h).  In addition, the Notification letter alleges that the
Individual has "been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  

The Individual filed a request for a hearing in which she made a general denial of the allegations contained
in the Notification Letter. This request was forwarded to the Office of Hearings and Appeals (OHA) and
I was appointed as Hearing Officer.

At the hearing, the DOE Office presented two witnesses: the DOE Psychiatrist, and a DOE Personnel
Security Specialist. The Individual presented nine witnesses: a former DOE Consultant Psychiatrist who
evaluated the Individual at her request (the Individual’s Psychiatrist), seven friends and co-workers and the
Individual’s EAP Counselor, who treats her on a regular basis.  The Individual also testified on her own
behalf.  See Transcript of Hearing, Case No. TSO-0062 (hereinafter cited as “Tr.”). 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this
opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c),  710.27(a). The
discussion below reflects my application of these factors to the testimony and exhibits presented by both
sides in this case.
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III.  FINDINGS OF LAW AND FACT

A reliable diagnosis of alcohol dependence raises significant security concerns under Criteria J and H.  In
the present case, there is no dispute that the Individual is alcohol dependent.  Tr. at 34, 54. Therefore, the
local office properly invoked these criteria. 

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO- 0244),
27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154),
26 DOE ¶ 82,794 (1997), aff’’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶83,008
(1998) (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I must exercise my common sense
judgment whether the individual’s access authorization should be restored after considering the applicable
factors prescribed in 10 C.F.R. § 710.7(c). Therefore, the only issue before me is whether the Individual
has submitted sufficient evidence of her rehabilitation and reformation to resolve the security concerns
raised by her alcohol dependence. 

Three expert witnesses testified at the hearing and each expert witness agreed that the Individual has been
sufficiently reformed and rehabilitated to resolve the security concerns raised by her alcohol dependence.
It is important to note that, by the time of the hearing, the Individual had taken a number of important steps
in order to address her alcohol dependence.  Specifically, the record indicates that  the Individual had
successfully completed an intensive 5-week outpatient treatment program, had regularly attended that
program’s aftercare component and had become active in AA.  The Individual has obtained an AA sponsor
and has been working the 12-Steps Program.  In addition, the Individual has been obtaining counseling
from the EAP Counselor on at least a monthly basis.  Most importantly, the record indicates that the
Individual has abstained from using alcohol since August 22, 2001.

The DOE Psychiatrist testified that at the time that she had prepared her report, in July of 2002, she was
convinced that while the Individual was abstaining from using alcohol, she had not recovered from  her
alcohol dependence.  Tr. at 16, 28-29.  The DOE Psychiatrist testified that, at that time, the Individual had
not exhibited sufficient internal motivation and cognitive restructuring to convince the DOE Psychiatrist that
the Individual had successfully recovered from her alcohol dependence.  Tr. at 29, 34. The DOE
Psychiatrist was also concerned that the Individual was slacking off in her commitment to aftercare and AA.
Tr. at 33.  At the hearing, the DOE Psychiatrist observed the testimony of the Individual and the other
witnesses.  After the testimony of the Individual and the other witnesses had concluded, the DOE
Psychiatrist was called back to the stand.  At this point the DOE Psychiatrist testified the Individual
“satisfactorily meets the requirements for rehabilitation and reformation now . . .”  Tr. at 206.  

The Individual’s Psychiatrist testified that she had evaluated the Individual on June 18, July 7, and August
18, 2003.  Tr. at 49.  The Individual’s Psychiatrist further testified that the Individual’s alcohol dependence
“is now in complete remission” and that she is rehabilitated and reformed.  Tr. at 50-51. 
 
The EAP Counselor testified that he had been providing psychotherapy services to the Individual for well
over two years.  Tr. at 147.  The EAP Counselor testified that, at his recommendation, the Individual had
entered and completed an extensive outpatient treatment program and had become 
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actively involved in the AA program.  Tr. at 150-51. The EAP Counselor further testified that he is
convinced that the Individual has abstained from consuming alcohol since August 22, 2001.  Tr. at 152.
The EAP Counselor further testified that the Individual has “gone from that initial denial towards acceptance
of the whole problem and, and/or to characterize it as a disease or – and/or dependence, and knowing that
she, in fact, has to deal with this issue of alcoholism and to work through it to continue to work the program
as she’s done.”  Tr. at 152.  The EAP Counselor testified that the Individual is in full remission and that
there is adequate evidence that she is reformed and rehabilitated.  Tr. at 155.  The EAP Counselor further
testified that the Individual’s prognosis is “very good.”  Tr. at 159-60.    

In summary, all three expert witnesses have testified that the Individual (1) is Alcohol Dependent, (2)  is
in full remission, and (3) has shown she is rehabilitated and reformed.   Accordingly, she has successfully
resolved the security concerns raised by her alcohol dependence. 

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has resolved the security concerns raised
under Criteria J and H.  Therefore, the Individual has demonstrated that restoring her security clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Accordingly, it is my opinion that the Individual's access authorization should be restored at this time. The
DOE may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R.
§ 710.28.

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: December 3, 2003
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Case Number: TSO-0063

This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the individual's access authorization should not be
restored at this time.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE) contractor.  The individual possessed a
DOE access authorization for several years, but this clearance was suspended pending the resolution of
questions regarding the individual’s eligibility for access authorization.  DOE security personnel had
conducted interviews with the individual in September 2001 (the 2001 PSI) and in January 2002 (the
January 2002 PSI) and December 2002 (the December 2002 PSI).  In addition, at the request of DOE
security, the individual was evaluated in November 2001 by a DOE-consultant psychiatrist (hereafter "the
DOE psychiatrist"), who issued a letter containing his findings and recommendations.  The DOE psychiatrist
reexamined the individual in January 2003.  In June 2003, the Manager of the DOE area office where the
individual is employed (the Manager) issued a Notification Letter to the individual.  In this letter, the
Manager states that the individual’s behavior has raised security concerns under Sections 710.8(j) and (l)
of the regulations governing eligibility for access to classified material.  Specifically, with respect to Criterion
(j), the Manager finds that the individual has been 
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1/ As indicated by the testimony of the DOE psychiatrist at the 
(continued...)

diagnosed by the DOE psychiatrist as suffering from Alcohol Dependence without adequate evidence of
rehabilitation or reformation.  DOE Exhibit 5.  In addition to the psychiatrist’s findings, the Manager bases
the DOE’s Criterion (j) concerns on the individual’s three alcohol related arrests: a 1988 arrest for being
drunk in public and two arrests for Driving While Intoxicated (DWI) that occurred in April 1989 and in
November 2002.  The Manager also cites information provided by the individual indicating that the
individual was hospitalized for alcohol treatment for 21 days in August-September 2001 and  admissions
by the individual of heavy and increasing alcohol consumption during the period 1994 through August 2001.
DOE Exhibit 2.  

With respect to Criterion (l), the Manager finds that information in the possession of the DOE indicates that
the individual has engaged in unusual conduct or is subject to circumstances which tend to show that he is
not honest, reliable, or trustworthy.   In this regard, the Manager refers to  the individual’s violation of a
promise to the DOE to remain abstinent from alcohol.  Following his January 2002 PSI, the individual
signed an agreement with DOE Security to abstain from alcohol and to enter an alcohol monitoring program
for two years.  The Manager finds that the individual’s  November 2002 arrest for DWI violated this
commitment.

The individual requested a hearing to respond to the concerns raised in the Notification Letter.  In his
response to the Notification Letter, the individual disputes portions of the Notification Letter’s summary
of his September 2002 PSI testimony and asserts that he is currently involved in a DOE alcohol monitoring
program.  However, he does not dispute the DOE psychiatrist’s conclusion that he suffers from alcohol
dependence.  Accordingly, the hearing convened on this matter focused chiefly on the concerns raised by
the individual’s past pattern of alcohol consumption, and on the individual’s efforts to mitigate those
concerns through abstinence from alcohol and recovery activities.  The hearing was convened in early
October 2003, and testimony was received from eight persons.  The DOE presented the testimony of a
personnel security specialist and the DOE psychiatrist.  The individual testified and presented the testimony
of his wife, the psychologist who he sees through his Employee Assistance Program (the EAP
psychologist), his immediate supervisor, his senior supervisor, and a friend/co-worker.  1/    
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1/(...continued)
Hearing (TR at 38-39) and by the testimony of the EAP psychologist (TR at 60-62), both of these medical
professionals have extensive clinical experience in diagnosing and treating alcohol related illnesses.  They
clearly qualified as expert medical witnesses in that area.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer.  As discussed below, Part
710 clearly places upon the individual the responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing Officer to base all findings relevant to this
eligibility upon a convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and 710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal
matter, where the government would have the burden of proving the defendant guilty beyond a reasonable
doubt.  The standard in this proceeding places the burden of proof on the individual.  It is designed to
protect national security interests.  The hearing is "for the purpose of affording the individual an opportunity
of supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come
forward at the hearing with evidence to convince the DOE that restoring his access authorization "would
not endanger the common defense and security and would be clearly consistent with the national interest."
10 C.F.R. § 710.27(d).  Personnel Security Review (Case No. VSA-0087),
26 DOE ¶ 83,001 (1996); Personnel Security Hearing (Case No. VSO-0061),
25 DOE ¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25 DOE
¶ 83,015 (1996).  The individual therefore is afforded a full opportunity to present evidence supporting his
eligibility for an access authorization.  The regulations at Part 710 are drafted so as to permit the
introduction of a very broad range of evidence at personnel security hearings.  Even appropriate hearsay
evidence may be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and through our own case law,
an individual is afforded the utmost latitude in the presentation of evidence which could mitigate security
concerns. 
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Nevertheless, the evidentiary burden for the individual is not an easy one to sustain.  The regulatory
standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national
interest" standard for the granting of security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place the burden of persuasion on the
individual in cases involving national security issues.  In addition to his own testimony, we generally expect
the individual in these cases to bring forward witness testimony and/or other evidence which, taken
together, is sufficient to persuade the Hearing Officer that restoring access authorization is clearly consistent
with the national interest.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO-0038),
25 DOE ¶ 82,769 (1995) (individual failed to meet his burden of coming forward with evidence to show
that he was rehabilitated and reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue a decision as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these
requirements, and  assess the credibility and demeanor of the witnesses who gave testimony at the hearing.
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III.  ANALYSIS

A.  Criterion (j) Concerns

At the Hearing, the DOE psychiatrist testified that he examined and evaluated the individual for the DOE
on three occasions - February 1993 (DOE Exhibit 20), in November 2001 (DOE Exhibit 16), and in
January 2003 (DOE Exhibit 4).  He stated that in his 1993 evaluation of the individual, he recognized that
“he was clearly alcohol dependent” in the past, based on his history of drinking in high school, while in the
navy, and his 1988 DWI.  However, the individual’s controlled drinking following the 1988 DWI convinced
the DOE psychiatrist that “he had demonstrated an ability to control his drinking, which was adequate to
my view.”  Hearing Transcript (TR) at 41.  He therefore found in his 1993 evaluation that “there is no
evidence of alcohol dependence or abuse at this time.”  DOE Exhibit 20 at p. 2.  

Following the individual’s 2001 hospitalization for alcohol treatment, the DOE psychiatrist reevaluated the
individual and found that he met the criteria for Alcohol Dependence set forth in the “Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition” (DSM-IV).  (DOE Exhibit 16).  The DOE
psychiatrist’s reports and the testimony of the EAP psychologist clearly indicate that the individual was
properly diagnosed as suffering from Alcohol Dependence.  This diagnosis of Alcohol Dependence is not
disputed by the individual or by the EAP psychologist.  TR at 117, 62.  The issue in this case is whether
the individual has mitigated the security concerns arising from this diagnosis by demonstrating rehabilitation
or reformation.  Accordingly, I will proceed to consider the recommendations for treatment provided by
the DOE Psychiatrist, the individual’s efforts at rehabilitation following his August 2001 hospitalization, and
his efforts at rehabilitation following his November 2002 relapse.

1.  The Individual’s Past Rehabilitation Efforts and the
Current Recommendations for Treatment.

In his November 2001 Report, the DOE psychiatrist noted that the individual had recently completed in-
patient treatment for alcoholism and had not used alcohol since that time.  The Report described his post
treatment rehabilitation program as follows:

He is currently going to [Alcoholics Anonymous] AA meetings on a three times per month
basis.  He has also stopped smoking and states he has changed his habits 
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2/ At the Hearing, the individual described a slightly different set of events.  The individual testified that
immediately after his November 2002 relapse, he made an appointment to see the EAP
psychologist.  Within a week after his appointment, he stated that he followed the EAP
psychologist’s advice and entered the outpatient treatment program.  The individual testified that
he entered this program in early December 2002.  TR at 124.  I find that this is not a significant
discrepancy in the factual record.

significantly from what was normal for him in the past.  He also states he has struggled with
his sobriety but has remained abstinent of alcohol.  [The individual] is aware that his current
AA attendance may be less than what he should be doing and he feels he will increase the
AA meetings if necessary.  He is also going to what appears to be a monitoring program
[with DOE Security administered by his EAP] and visits with [an EAP counselor] on a
once per month basis.  He also does random [urinalysis tests].

DOE Exhibit 16 at 1.  Based on these recovery efforts and his participation in the monitoring program with
DOE Security, the DOE psychiatrist concluded that the individual had demonstrated adequate evidence
of rehabilitation.  Id. at 2.

Following the individual’s November 2002 DWI, the DOE psychiatrist re-examined the individual.  The
individual reported to him that he had become overconfident with his recovery about six months after his
2001 hospitalization.  In about March 2002, the individual had stopped attending AA meetings and had
begun to re-associate with drinking friends, eventually leading to a single drinking episode that resulted in
the November 2002 DWI.  DOE Exhibit 4 at 2.  The DOE psychiatrist described the individual’s
rehabilitation effort after this DWI as follows:

One week after the arrest, he signed up for an outpatient program [ 2/  ]. . . , and has been
clean and sober since November 16, 2002.  He now attends [this] outpatient program 3
meetings per week and regular AA meetings as well.  His intention is to remain clean and
sober, and he feels that he has learned his lesson.

Id.  Based on this recovery effort and on the condition that “he be followed in a monitoring program for
a 2-year period,” the DOE 
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3/ At the Hearing, the DOE security specialist testified that the monitoring agreement that the
individual entered into with DOE Security in 2001 ended when the individual relapsed in November
2002.  Although the individual continues to be monitored for alcohol use through his EAP program,
this monitoring program is not sanctioned by DOE security as a means of mitigating his diagnosis
of alcohol dependence.  TR at 33-35. 

psychiatrist found that the individual had demonstrated adequate evidence of rehabilitation.  Id. at 3.
However, after being informed by DOE Security that the individual no longer qualified for its monitoring
program 3/  , the DOE psychiatrist issued a revised evaluation, finding that without the benefit of a
monitoring program with DOE Security, the individual’s rehabilitation “is not adequate.”  DOE Exhibit 3.

In his initial testimony at the Hearing, the DOE psychiatrist stated that in the absence of an agreement and
monitoring program with DOE Security, the individual’s rehabilitation is not adequate.  TR at 55.  He
testified that two years of demonstrated abstinence was generally a “reasonable figure” for demonstrating
rehabilitation from alcohol dependence.

Generally if one can get past two years -- and continue on with the recovery program after
two years, they would have a very good chance of remaining abstinent for a significant
period beyond that.  But again there are all kinds of errors in that concept as well.  Nothing
is 100 percent.

TR at 56.  He stated that for this individual, who had had a severe relapse in November 2002 after several
months of treatment, “twenty four months [of demonstrated abstinence] would be an adequate picture of
recovery, with the caveat that his recovery program must continue beyond that.”  TR at 93.  He emphasized
that the individual’s time period of demonstrated abstinence should be measured from the time of the
individual’s November 2002 relapse, and should not include the individual’s previous period of sobriety.

The relapse of 2002 does put [the individual] back to the starting gate again.  And the
reason it does that is because the recovery program that he had developed, which was
satisfactory up until November [2002] or so, failed.
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TR at 54.  The EAP psychologist agreed with the time frames of this assessment.  He testified that the
individual “should complete two years of his current recovery program with adequate evidence before being
reconsidered for [a security clearance].”  He also stated that this two years should be measured from the
time of the individual’s November 2002 relapse.  TR at 81.
  

2.  The Individual’s Abstinence and Treatment Decisions.

Clearly, a commitment to abstain from alcohol and to seek proper treatment are necessary requirements
for any showing of rehabilitation by the individual from his diagnosis of Alcohol Dependence.  As discussed
below, I find that the individual has committed himself to a program aimed at supporting his ongoing
sobriety.  I also find that he has successfully demonstrated that he has refrained from consuming alcohol
since his relapse on November 16, 2002. 

At the hearing, the individual testified that since his November 16, 2002 DWI, he has abstained from
alcohol.  TR at 118.  I find the individual’s testimony in this regard to be credible.  However, given the
individual’s pattern of alcohol dependence, his assertions alone are not a sufficient evidentiary basis for
establishing that he is maintaining abstinence from alcohol.  As I stated in telephone conversations with the
individual and at the outset of the Hearing, the individual must provide a convincing amount of corroborative
testimony or other evidence in order for me to accept his assertions that he has been abstaining from
alcohol.  TR at 8.  
 
I find that the individual has supported his assertion of abstinence by a substantial amount of evidence.  As
an initial matter, he has established that shortly after his November 2002 DWI he began an intensive
outpatient recovery program.  He testified that in early December of 2002 he entered an outpatient
treatment program that consisted of nine or ten weeks of intensive meetings and weekly meetings with a
counselor through September 2003.  TR at 123-124.  He submitted a letter dated September 29, 2003
from his outpatient program counselor which confirms that he participated successfully in this program and
will continue to see the counselor for monthly visits beginning in October 2003.  Individual’s Exhibit 2. 
She writes that

[The individual] has completed all required assignments in a timely and thorough manner.
He participated well in the group milieu. [He] has at all times appeared clean 
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4/ The EAP psychologist testified that the EAP alcohol monitoring tests are always performed during
the workday, and that it would be possible for someone to consume alcohol on the evenings and
weekends without being detected.  TR at 78.  However, he noted that the test is sensitive, so that
someone consuming significant amounts of alcohol until about 2 a.m. would have a positive test the
next day.  TR at 79.

and sober, he denies any use of alcohol or other mood altering chemicals.  He has had two
urine drug tests that came back negative.  He attends one Twelve Step meeting per week
and reports putting effort into healthy life-style behaviors. . . . We consider [the individual]
to be in full compliance with his treatment at this time.

Id.  At the hearing, the individual clarified that the drug tests by the outpatient program occurred early in
his treatment, but that he is still participating in random drug testing through the EAP.  The EAP
psychologist corroborated that the individual is currently in an alcohol monitoring program and that all of
his random tests, which are administered on a monthly basis, have been negative. TR at 77. 4/    He also
testified that he regularly meets with the individual to discuss recovery and related issues, and that he
believes that the individual’s relapse from alcohol abstinence in November 2002 was a one-time event.
TR at 71.  See also Letter of EAP Psychologist dated August 26, 2003 submitted as Individual’s
Exhibit 1.

The individual also testified that as a result of his November 2002 DWI, he is required by his state to have
an ignition interlock on his car that requires him to perform a breathalyser test before operating his car.  TR
at 118.  On September 25, 2003, he submitted copies of periodic reports concerning the ignition lock
which indicate that  it was installed on February 3, 2003 and that the individual’s vehicle was operated
through August 8, 2003 (the date of the most recent report submitted) with no alcohol use.

Finally, the individual called several witnesses to testify concerning his abstinence and recovery efforts.  The
most significant testimony is that of his wife.  She testified that she first met the individual in March 2002
and that they lived together beginning in May 2002.  From the time that she met him until she moved to
another city in early September 2002, she testified that she did not see him use alcohol. TR at 83.  She
acknowledged that he contacted her on November 17, 2002 and told her that he had been 
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arrested for DWI.  TR at 84. She testified that she and the individual were in daily telephone contact while
they lived apart and that she visited him for the Thanksgiving Holiday in 2002.  She stated that in February
2003 she returned to the individual’s city and has lived with him since then.   TR at 86. She stated that
during this entire period, with the exception of the November 16, 2002 DWI, she has never seen or
suspected that he has used alcohol.  She also testified that she does not consume alcohol and that there is
no alcohol in their home.  TR at 86.  She testified that the individual has given up his former social friends
to support his abstinence, and that she and the individual mostly spend time together. TR at 87. 

The individual’s friend/co-worker testified that he has known the individual for several years, and that since
approximately December 2002 or January 2003 their desks have been right next to each other at the office.
He stated that he has never smelled alcohol on the individual since they have worked together.  He stated
that he last saw the individual consume alcohol after playing golf several years ago.  He states that he
normally plays golf with the individual on Wednesdays and occasionally on weekends.  He testified that he
has not visited the individual in his home.  TR at 114-116.  The individual’s supervisor and senior supervisor
testified that they had observed nothing to indicate that the individual has failed to remain abstinent since
November 2002.  TR at 96-109.

Based on the individual’s active participation in a recovery program and ongoing EAP counseling, the
opinions of the EAP psychologist and outpatient program counselor, his monthly random alcohol tests at
his workplace, his ignition interlock test results, and the testimony of his wife and co-worker, I find that the
individual has provided sufficient corroborating evidence to support the position that he has not consumed
alcohol since his DWI on November 16, 2002.  

3.  The Individual’s Progress Toward Rehabilitation.

At the hearing, the DOE psychiatrist and the EAP psychologist were both present to hear the testimony
of the individual concerning his rehabilitation efforts.  As noted above, both of these medical professionals
expressed the opinion that two years of documented abstinence and participation in an ongoing recovery
program would be necessary to achieve rehabilitation from the individual’s diagnosis of alcohol
dependence. 
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At the Hearing, the individual provided evidence and testimony indicating that he is pursuing an active
recovery program.  As discussed above, the individual entered an intensive outpatient treatment program
in early December 2002, shortly after his November 2002 DWI.  The September 23, 2003 letter from his
counselor in that program indicates that he completed it successfully and is continuing with monthly aftercare
sessions.  Her letter also indicates that he is attending AA meetings once a week.  Individual’s Exhibit 2.
The individual testified that “I am an alcoholic, and right now I am in recovery, and I feel that I am doing
the things that I need to do to maintain a sober, clean lifestyle.”  TR at 120.  He testified that AA has
become his support system and that he recently acquired an AA sponsor.  TR at 121.  Following the
Hearing, he submitted an e-mail from his this sponsor acknowledging that he has agreed to sponsor the
individual.  E-mail dated October 7, 2003.        

The EAP psychologist also testified concerning the individual’s progress toward rehabilitation following his
November 2002 DWI.  He stated that he made a decision to allow the individual to continue in the EAP
program 

because I did perceive the reasons for his relapse, the fact that it was a one-time, a serious
relapse, and that he was willing to come back to treatment again, and go at it again.  And
that’s a common pattern for substance abusing people.

TR at 74.  He testified that he has counseled the individual on a monthly basis, and that he recently
diagnosed the individual as suffering from depression and referred him to a physician for medication.

[I]t’s my hope that in addition to abstinence, continuing participation in [his] outpatient
program, continuing participation in AA, and this additional treatment for this depression,
psychiatric condition, that this will improve the likelihood that [the individual] will cope well
and not relapse.

TR at 68.  He also testified that he believes that the individual has developed a better understanding of his
need to attend AA and work with a sponsor.  TR at 70.

As discussed above, in his initial testimony at the Hearing, the DOE psychiatrist stated that in this case he
believes that the 
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5/ In a November 10, 2003 letter to DOE Security, the EAP psychologist states that the individual
has signed a 

(continued...)

individual’s rehabilitation period must be measured from the time of his November 2002 relapse, and that,
in the absence of a monitoring program sanctioned by DOE Security, the individual had not yet shown
rehabilitation.  He indicated that two years of abstinence would demonstrate rehabilitation provided that
the individual was committed to continuing his recovery program beyond that date.  TR at 54-56, 93.  At
the close of the hearing, the DOE psychiatrist expressed some concern that certain anti-depressant
medications could increase the risk of relapse, but otherwise he did not alter his earlier pronouncements.
TR at 131.  At the close of the Hearing, the EAP psychologist declined to revise his earlier testimony that
the individual should complete two years of his current recovery program in order to be considered
rehabilitated, and that this two years should be measured from the time of the individual’s November 2002
relapse.  TR at 81.

In the administrative review process, the Hearing Officer has the responsibility for making the determination
as to whether an individual with alcohol and/or drug problems has exhibited rehabilitation or reformation.
See 10 C.F.R. § 710.27.  The DOE does not have a set policy on what constitutes rehabilitation from
substance abuse, but instead makes a case-by-case determination based on the available evidence.
Hearing Officers properly give a great deal of deference to the expert opinions of psychiatrists and other
mental health professionals regarding rehabilitation or reformation. See, e.g., Personnel
Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995)
(finding of rehabilitation); Personnel Security Hearing (Case
No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no
rehabilitation).   

In the present case, while I believe that the individual clearly is committed to working with the DOE to
resolve its security concerns, I am unable to find that there has been sufficient rehabilitation or reformation
at this time to mitigate the security concerns raised by his diagnosis of alcohol dependence.  At the time of
the Hearing, the individual had only demonstrated eleven full months of abstinence from alcohol and
participation in an effective rehabilitation program.  He also has committed himself  to continue in a
monitored program of alcohol abstinence with his employer’s EAP for as long as he works at the DOE site,
and to continue in AA indefinitely.   5/  TR at 126, 127.  Although the individual is 
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5/(...continued)
commitment to continue alcohol monitoring with random urine tests and counseling sessions on a quarterly
basis for the duration of his employment at the DOE site. 

currently pursuing an active recovery program and has committed himself to continuing it, I find the
concerns raised by the DOE psychiatrist and the EAP psychologist to be reasonable and persuasive.  They
both conclude that the individual’s eleven months of abstinence are insufficient to lower the individual’s risk
of relapse to an acceptable level, and that two years of demonstrated abstinence are necessary to establish
the individual’s rehabilitation or reformation.  Accordingly, I believe that it would not be appropriate to
restore the individual's access authorization at this time.

B.  Criterion (l) Concerns

With respect to Criterion (l), the Notification Letter finds that information in its possession indicates that
the individual has engaged in unusual conduct or is subject to circumstances which tend to show that he is
not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation, or duress which may cause him to act contrary to the best interests of the national
security.   In this regard, the Notification Letter refers to the individual’s violation of a promise to the DOE
to remain abstinent from alcohol.  Following his January 2002 PSI, the individual signed an agreement with
DOE Security to abstain from alcohol and to enter an alcohol monitoring program for two years.  The
Manager finds that the individual’s November 2002 arrest for DWI violated this commitment.

The cited DWI arrest and violation of his security agreement are clearly the result of the individual’s alcohol
dependence,  and are not the type of unusual behavior that is properly raised as an independent security
concern.  As discussed above, the individual is currently abstaining from alcohol and is actively pursuing
a recovery program.  However, he has not yet maintained his abstinence long enough to demonstrate
rehabilitation from his diagnosis of alcohol dependence.  I therefore find that the Notification Letter’s
Criterion (l) concerns are part of the Criterion (j) concern of alcohol dependence which the individual has
not yet mitigated.  If the DOE eventually were to resolve the Criterion (j) security concern in the individual’s
favor, it would be appropriate to reinstate the individual’s access authorization.
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IV. CONCLUSION

For the reasons set forth above, I find that the individual suffers from alcohol dependence subject to
Criterion (j).  Further, I find that this derogatory information under Criterion (j) has not been mitigated by
sufficient evidence of rehabilitation or reformation at this time.  Accordingly, after considering all the relevant
information, favorable or unfavorable, in a comprehensive and common-sense manner, I conclude that the
individual has not yet demonstrated that restoring his access authorization would not endanger the common
defense and would be clearly consistent with the national interest.  It therefore is my conclusion that the
individual's access authorization should not be restored. The individual may seek review of this Decision
by an Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: November 20, 2003
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Name of Case: Personnel Security Hearing
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Case Number: TSO-0064

This Decision concerns the eligibility of xxxxxxxxxxxx (hereinafter "the individual") for continued access
authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."  This Decision will consider whether, based on the testimony and other evidence presented in
this proceeding, the individual's suspended access authorization should be restored.  For the reasons
detailed below, it is my decision that the individual's access authorization should be restored.  

  I. BACKGROUND

In April 2003, the Manager of a Department of Energy (DOE) Operations Office issued a Notification
Letter to the individual, stating that the DOE was in possession of derogatory information that created a
substantial doubt concerning his continued eligibility for access authorization.  In the Notification Letter the
Operations Office also informed the individual that he was entitled to a hearing before a hearing officer in
order to respond to the information contained in the Notification Letter. The individual requested a hearing
in this matter and the Operations Office forwarded this request to the Office of Hearings and Appeals.  I
was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I
convened a hearing in this matter (hearing).

The Notification Letter finds security concerns related to the individual’s behavior under Criteria J & H.
 10 C.F.R. § 710.8(j) & (h).  Criterion J security concerns relate to the use of alcohol habitually to excess
or a diagnosis of alcohol abuse or dependence.  Criterion H security concerns relate to a finding of a mental
condition, which, in the opinion of a psychiatrist causes or may cause a significant defect in judgment.  The
Notification Letter bases both concerns on a January 7, 2003, report by a DOE consulting psychiatrist.
In that report the consulting psychiatrist diagnosed the individual as suffering from alcohol abuse and he
found that the individual is a user of alcohol 
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habitually to excess.  The report also finds that the individual’s alcohol abuse may cause a significant defect
in his judgement.    

The Notification Letter also indicated that the individual engaged in unusual behavior under 10 C.F.R. §
710.8(l). (Criterion L)  In specifying the facts supporting the Criterion L concern, the Notification Letter
indicates “See Criteria H and J.”   Because the  behaviors that formed the basis for the Criterion L security
concern were all related to alcohol misuse, I made a tentative determination that the finding of a Criterion
L security concern should be dismissed.  The DOE counsel agreed with my preliminary determination.
Accordingly, no further consideration was given to that concern.

II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As discussed below, once a
security concern has been raised, Part 710 clearly places upon the individual the responsibility to bring forth
persuasive evidence concerning his eligibility for access authorization, and requires the hearing officer to
base all findings relevant to this eligibility upon a convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6),
710.27(b), (c), (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal
matter, where the government would have the burden of proving the defendant guilty beyond a reasonable
doubt.  Once a security concern has been raised, the standard in this proceeding places the burden of proof
on the individual.  It is designed to protect national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). 

This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that
there is a presumption against granting or restoring an access authorization.  See  Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting
of access authorizations indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
In addition to his own testimony, the individual in these cases is generally expected to bring forward witness
testimony and/or other evidence which, taken 
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together, is sufficient to persuade the hearing officer that restoring access authorization is clearly consistent
with the national interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).

B.  Basis for the Hearing Officer's Decision

In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements,
and  assess the credibility and demeanor of the witnesses who gave testimony at the hearing.

III.  HEARING

At the hearing the DOE counsel presented the testimony of a DOE consulting psychiatrist and a DOE
security specialist.  The individual testified on his own behalf and presented the testimony of 10 other
witnesses.  Some background information will be helpful to understand the testimony.  During a long and
successful career in the military, the individual consumed significant amounts of  alcohol on numerous
occasions.  As a result of a 1992 arrest for driving under the influence of alcohol (DUI)  on a military base,
the individual’s military career was ended.  After the end of his military career the individual reduced his
consumption of alcohol.  In March 2002 the individual was under considerable stress and drank a
significant amount of alcohol.  On that night he had a minor traffic accident and was again arrested for DUI.
 DOE Exhibit #7.  The state court suspended the individual’s license for six months, fined him, required him
to perform 50 hours of community service and to attend a DUI school.  DOE Exhibit #6.   In April 2002,
the individual started receiving ongoing counseling from a psychologist (hereinafter the individual’s treating
psychologist). At the beginning of June 2003, the individual consulted a second psychologist (hereinafter
the individual’s consulting psychologist).   

The testimony at the hearing described the individual’s alcohol use during two periods.  First, the individual
was a  limited social drinker between 1994 and March 2002.   Second, since his second DUI in March
2002 the individual has became progressively more aware of the seriousness of his alcohol abuse problem
and more committed and involved in his rehabilitation program.  The following is a summary of the
testimony presented at the hearing.
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1/ The letter reporting the September 30, 2003 evaluation is DOE Exhibit #14.  

1.  The DOE consulting psychiatrist

The first witness was the DOE consulting psychiatrist who evaluated the individual during December 2002
and wrote a report dated January 7, 2003.   Transcript of Hearing (hereinafter Tr.)  at 19.  He testified that
during that 2002 evaluation he diagnosed the individual as suffering from alcohol abuse on the basis that
the individual “used alcohol in such a way that it impaired his functioning in significant ways” and  the
individual had “a vulnerability to the drug alcohol.”  Tr. at 26 and 29.  He further testified that at the time
of the 2002 evaluation the individual had abstained from alcohol consumption for some months but
indicated that he believed that he could drink socially.  Tr. at 30.  
On September 30 the DOE consulting psychiatrist evaluated the individual a second time.  1/  The
consulting psychiatrist testified that his discussion with the individual led him to believe that after the
individual consumed alcohol in May 2003 the individual had “a moment of clarity” in which he  realized that
a relationship with alcohol is not important compared to the risks alcohol consumption would cause him.
Tr. at 31 and 35.   The DOE consulting psychiatrist testified that it was a positive that the individual
arranged to see the consulting psychologist, continues to see the treating psychologist,  and has committed
himself to sobriety.  He also testified that during his evaluation he was impressed by the individual’s
involvement in his recovery program, his views on recovery, his lack of denial and his ability to foresee a
happy and productive life without the use of alcohol.  Tr. at 31.  He explained that if you are sober and
miserable that does not work so people need more than abstinence; they need to rebuild their lives around
a sober life style.  Tr. at 32.  He testified that he believed the individual has adopted a productive sober life
style and is rehabilitated.  Tr. at 33.

The DOE consulting psychiatrist discussed in some depth the basis for his belief that the individual was
rehabilitated.  He first dealt with the individual’s five months of abstinence.  He indicated

There are people who may abstain from alcohol and say, you know, I can’t drink, I’m
alcoholic, but are not really in recovery psychologically, in that they’re not really
confronting their own issues and they go on, internally, in pain, and may go on for months
or year but they never -- they never really get better and [they are] always just one drink
away from disaster.

Part of what we look for is the presence or absence of denial, and there’s a variety of
ways to look at that.  I was reassured after the individual made his statement this morning,
that he had completed a course of rehabilitation, that he added that and clarified that it’s
you know, it’s never over.  It’s an ongoing process.
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That kind of recognition is a good example of someone -- as the difference with somebody
who’s in denial who thinks, okay, I went through this treatment program for two years, or
whatever, now I’m done, I’m okay now.   

Tr. at 34.

In addition he testified:

His regular involvement in the fellowship of AA and the way he talked about it and
characterized the meetings and what it meant to him, was persuasive to me.  The fact that
he has a sponsor and talked to me a bit about that relationship is usually a very positive
sign.

Tr. at 34.       

The DOE psychiatrist was asked whether the five months of abstinence and the individual’s other
behavioral changes is sufficient to indicate rehabilitation.  The DOE consulting psychiatrist indicated “I
would say that the qualitative evidence in this case outweighs the quantitative evidence.”  Tr. at 35.  He
testified that the individual has made a gradual lifestyle change in the 18 months since March 2002 and that
he has shown adequate evidence of rehabilitation.  Tr. at 37.

2.  Individual’s treating psychologist

The individual’s treating psychologist testified that he began seeing the individual in April 2002,  Tr. at 44,
when he diagnosed the individual as suffering from alcohol abuse. Tr. at 51.  The treating psychologist
believes the individual began his rehabilitation process when he first came to see him.  He has seen the
individual for counseling on a number of occasions over the last 18 months and continues to counsel the
individual on a monthly basis.  Tr. at 44.  He indicated that during the first year of treatment the individual
did not attend AA and although he drank very little alcohol he was not committed to abstinence.  Tr. at 56.
However, in May 2003, the individual had four drinks of alcohol.  After those drinks the individual “had
an epiphany” in which he realized that he should not consume alcohol in the future and should be more
active in his rehabilitation efforts.  Tr. at 44.  He testified that he believes that as a result of the strength of
the individual’s character and his “epiphany,” it is a 99 percent probability that the individual will not drink
again.  Tr. at 44.   He testified that he believes the individual’s five months of abstinence are sufficient to
convince him that the individual will remain abstinent.  Tr. at 72.

3.  The individual

The individual testified he has not had any alcohol in the last five months and his total consumption of
alcohol over the last 18 months was three beers and a glass of wine during May 2003.  Tr. at 14.  
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He further testified that he has come to realize that casual use of alcohol puts him at risk and therefore he
participates actively in Alcoholics Anonymous (AA), has a sponsor and has even attended meetings in other
areas when he was on vacation.  Tr. at 66.  He testified that he now recognizes and can deal with the
factors that might cause him to consume alcohol.  Tr. at 65.  He testified that he has solid family support
and is committed to abstinence.  Tr. at 14 and 65.    

4.  Two neighbors

The first neighbor testified that she has been a neighbor of the individual and a close friend of the
individual’s wife for seven and a half years.  Tr. at 133.  She testified that during the last 18 months she has
encountered the individual 30 times in social situations in which alcohol has been served and she has never
seen the individual consume any alcohol.   Tr. at 134.  She also testified that the only time she ever saw the
individual consume alcohol was several years ago on New Year’s eve when he had a glass of champagne.
Tr. at 133.  She also testified that she often drops by the individual’s house without an invitation and that
she has spent considerable time in the kitchen and family areas. She testified that she has not seen the
individual use alcohol in the past 18 months.  Tr. at 136.     

The second neighbor testified that he has known the individual since he moved into the neighborhood in
1998.  Tr. at 144.  He rented a townhouse in the neighborhood and then purchased the townhouse next
to the individual.  He indicated that he visits the individual’s house regularly on both social occasions and
on unannounced visits.  Tr. at 144.  Before March of 2002 he very seldom saw the individual consume
alcohol. Tr. at 145.  Since March 2002 he has not seen the individual consume any alcohol.  Tr. at 147.
On cross examination he indicated that in the last year he has seen the individual once a month at social
gatherings and that at all of these gatherings alcohol was available and the individual did not consume any
alcohol.  Tr. at 151.  In addition to the social functions in the last three months, the second neighbor testified
that he has been in the individual’s house on a weekly basis and that he has never seen the individual
consume alcohol.     
   
5.  The individual’s wife

The individual’s wife testified that she and the individual have been married for seven years.  Tr. at 154.
She testified that during those seven years when they went out to a social gathering, the individual would
occasionally have a glass of wine or beer but on other occasions he would have nothing alcoholic to drink.
Tr. at 155.  She testified that the individual told her that in May 2003 he consumed two beers and that a
few days later had a glass or two of wine in her presence.  However, she testified that she had no
recollection of his consumption of the wine.   Tr. at 163.  She testified that, except for the two incidents,
she does not believe the individual has consumed any alcohol since March 2002.  Tr. at 162.  

She also testified that the individual is attending AA meetings on a regular basis.  She indicated the
individual tells her when he is going and when he returns he often made comments about his participation
in the meetings.  Tr. at 172.  She also testified that the individual’s sponsor often calls 
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the house and the individual and his sponsor have spoken on the phone on numerous occasions.  Tr. at 172.

6.  Brother-in-law

The individual’s brother-in-law testified that they have a close family and the family usually gets together
for a week in the summer in the mountains, a long weekend at the beach and for one of the winter holidays.
Tr. at 183.  He indicated that when he first knew the individual he would have a drink or a glass of wine
on social occasions.  Tr. at 184.  However, in the last two years the individual has not consumed any
alcohol in his presence. Tr. at 184. 

7.  Long time friend

The friend testified he has known the individual for thirty years.  Tr. at 192.   He testified that he has known
the individual to consume alcohol in moderation. Tr. at 192.  He testified that the last time he saw the
individual consume alcohol was two years ago. Tr. at 195.  When asked about their last social contact he
indicated that last Saturday he invited the individual and his wife as well as another couple for dinner at his
home.  He indicated all present had a glass or two of wine, except for the individual, who did not consume
any alcohol.  Tr. at 196.

8.  Athletic friend

The friend testified that he and the individual have regularly participated in many sporting activities including
handball,  shooting, hunting and fishing over the last 10 years.  Tr. at 198.   He has also been to the
individual’s home and the individual has been to his home.  Tr. at 198.  He testified that prior to the last year
or so the individual drank a few beers but he believes the individual has completely stopped consuming
alcohol in the last year.  Tr. at 200.   He testified that the last time he saw the individual socially was three
months ago, when the individual, his mother and wife were at his home for a dinner.  Tr. at 201.  He
testified that everyone except the individual consumed alcohol during the evening.  Tr. at 201.      

9.  Individual’s consulting psychologist

The individual’s consulting psychologist examined the individual on June 4, 2003 and September 23, 2003.
Tr. at 208.  The evaluation report dated June 10, 2003 and an evaluation letter dated September 23, 2003
were both submitted by the individual.  In his evaluation report the consulting psychologist diagnosed the
individual with alcohol abuse.  The consulting psychologist told the individual that he needed to abstain
completely from alcohol and get into a recovery program.  

The consulting psychologist testified that the individual “is sincerely seeking rehabilitation at this time and
his prognosis is favorable with continued participation in AA . . . .”  Tr. at 210.   He indicated that he
believes that the individual is active in weekly AA meetings, has a sponsor, accepts 
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responsibility for his past alcohol use and has indicated his goal is to abstain from alcohol consumption for
the rest of his life.  Finally, the consulting psychologist indicated that he believes the individual is serious
about not drinking alcohol and that he believes the individual will continue to be abstinent.  Tr. at 211
through 215.    

10.  Employee friend

This friend testified that he has known the individual since 1996.  Tr. at 225.  He has been on many
business trips with the individual and while on those trips had many meals with the individual.  He indicates
he has never seen the individual drink to excess and that the individual normally drinks no or very little
alcohol.  Tr. at 226.  He also indicated that he has not seen the individual consume any alcohol during the
last two years and he indicated that he believes the individual will not consume alcohol in the future.  Tr.
at 228.
 

IV. ANALYSIS

I have been convinced by the testimony of the individual’s wife, neighbors, and friends that during the
period 1994 through March 2002 the individual was a moderate drinker.  During March of 2002 the
individual was under stress and he used alcohol inappropriately to relieve the stress which caused him to
receive a DUI.  The DOE consulting psychiatrist, the treating psychologist and the consulting psychologist
all diagnosed the individual with alcohol abuse.  The professionals agree that the individual’s diagnosis of
alcohol abuse means that if he were to continue to consume alcohol it is likely that alcohol would again
cause him to do inappropriate things.  The possibility that the individual will again use alcohol improperly
is the basis for the DOE security concern.     

The individual has brought forward witnesses and documentary evidence to convince me that he is
rehabilitated.  All three professionals testified that they believe the individual is rehabilitated.  The testimony
and documents submitted in this proceeding support the basis for the professionals’ opinion that the
individual is rehabilitated.  

First, the testimony convinces me that the individual has been abstinent for the last five months.  The
neighbors, friends and his wife all indicated that they are familiar with the details of his life.  These witnesses
convinced me that since March of 2002 (the last 18 months) the individual has established a sober life style
in which he has enjoyed normal activities without consuming alcohol.  However as the individual admits,
until May 2003, he was not committed to abstinence.  The three professionals agree that  during May 2003
the individual changed his approach and committed himself to total abstinence.  The friends, neighbors and
his wife provide corroboration that the individual has not consumed alcohol in the last five months.  

Further, the testimony and  AA attendance sheets submitted by the individual indicate the individual is
participating actively in AA including having a sponsor.   The treating psychologist has clearly indicated the
individual continues to receive appropriate follow up counseling.  Finally, the 
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individual’s testimony and the evaluation of the professionals all indicate that the individual recognizes that
if he again consumes alcohol he will have serious problems and that the professionals believe he is
committed to avoiding those problems.  I found the DOE consulting psychiatrist’s  opinion that the
individual is rehabilitated to be especially convincing.  He indicated the bases for the change in his opinion
were specific and gradual changes in the individual’s attitudes and behavior.

During OHA hearings, mental health experts, such as psychiatrists and psychologists, have often testified
that normally one year of  abstinence is necessary to demonstrate rehabilitation.  Personnel Security
Hearing (Case No. VSO-0346), 28 DOE ¶ 82,757 (2000); Personnel Security Hearing (Case No.
VSO-0398), 28 DOE ¶ 82,788 (2001); Personnel Security Hearing (Case No. VSO-0018), 24 DOE
¶ 82,758 (1995).  The one year period of abstinence is a general standard and is often suggested because
during a full year of abstinence a person will face a variety of life situations and the person’s ability to
maintain abstinence in all of those situations increases the probability of future abstinence.  However, in this
case the three professionals have strongly testified that the individual’s behavior combined with five months
of abstinence is sufficient to indicate a high probability that this individual will be abstinent in the future.  The
DOE psychiatrist and the two psychologists point to such behavioral factors as individual’s recognition and
understanding that he has an alcohol problem, his involvement with AA, his commitment to sobriety, and
his ability over an 18-month period to lead an active social life without the consumption of alcohol.  The
professionals testimony indicates that for this individual five months of abstinence is sufficient to indicate a
low probability of a relapse.
   
I have therefore determined that the individual has mitigated the DOE security concerns.  

V. CONCLUSION

As indicated above, I have concluded that the individual has mitigated the DOE security concerns under
10 C.F.R. § 710.8.  In view of the record before me, I am persuaded that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.  Accordingly, I find that the individual's access authorization should be restored.  

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is
performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 

Thomas L. Wieker
Hearing Officer
Office of Hearings and Appeals

Date: October 28, 2003
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This Decision concerns the eligibility of XXXXX (hereinafter referred to as “the individual”) to 
hold an access authorization (also called a security clearance).  The local DOE security office 
declined to grant the individual a clearance after determining that information in its possession 
created substantial doubt about the individual’s eligibility for an access authorization under the 
Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A, entitled 
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”  As explained below, I have concluded that the individual’s access 
authorization should not be granted at this time.  
 

Background 
 
The individual works for a contractor at a DOE facility where some assignments require an 
access authorization. The local DOE security office issued a Notification Letter to the individual 
on September 17, 2002, which it amended in a revised Notification Letter issued to the 
individual on December 22, 2003.  The hearing was based on the December 22, 2003 
Notification Letter, hereinafter referred to as “the Notification Letter.” The Notification Letter 
alleges that DOE has substantial doubt about the individual’s eligibility for a clearance, based 
upon disqualifying criteria set forth in section 710.8, paragraphs (f), (k) and (l).   
 
The Notification Letter refers to a security questionnaire dated August 22, 2001, and alleges that 
the individual deliberately misrepresented, falsified, or omitted significant information when he 
certified that he had not been involved in the illegal purchase, manufacture, trafficking, 
production, transfer, shipping, receiving, or sale of any narcotic, depressant, stimulant, 
hallucinogen, or cannabis for his own intended profit or that of another in the last seven years, by 
responding negatively to Part (C), Question 24 (emphasis added).  During a Personnel Security 
Interview (PSI) conducted in May 2002, the individual admitted that he began purchasing 
marijuana in about 1992, and currently purchased an ounce every two or three months.  That is 
the security concern based on section 710.8(f).     
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The Notification Letter next alleges that the individual has trafficked in, possessed, or used 
marijuana, a drug listed in the Schedule of Controlled Substances established pursuant to Section 
202 of the Controlled Substances Act of 1970.  This charge is based on the individual’s 
admission during the May 2002 PSI that he used marijuana in 1992, smoking one joint per day, 
in October 1993, smoking one joint a week, and in May 2002, smoking half a joint a day, 
including half a joint on the night before the PSI.  The Notification Letter also refers to a written 
psychiatric evaluation by a DOE consultant psychiatrist issued on October 23, 2003, in which the 
psychiatrist found that based on the Diagnostic and Statistical Manual of the American 
Psychiatric Association, Fourth Edition, Text Revision (DSM-IV-TR), the individual suffers 
from Cannabis Abuse, in Early Remission, without adequate evidence of rehabilitation or 
reformation.  According to the psychiatric evaluation, the individual would need outpatient 
treatment of moderate intensity for a year, including weekly substance abuse counseling, and 
abstinence from marijuana, to show adequate evidence of rehabilitation and reformation.  The 
Notification Letter also alleges that in 1975, the individual received an Article 15 [Commanding 
Officer’s Non-Judicial Punishment] under the Uniform Code of Military Justice for possessing 
marijuana, and his security clearance was revoked.  These are the bases for the security concern 
under section 710.8(k).     
 
The Notification Letter also alleges that the individual engaged in unusual conduct or is subject 
to circumstances which tend to show that he is not honest, reliable, or trustworthy, or which 
furnishes reason to believe he may be subject to pressure, coercion, exploitation, or duress which 
may cause him to act contrary to the best interests of the national security.  This charge is based 
on the following four incidents: on May 19, 1995, the individual was arrested for inflicting 
corporal punishment on a spouse; on December 15, 1994, the police were called to investigate a 
domestic dispute involving the individual; in November 1993, the individual was accused of 
sexual harassment in the workplace, and on December 22, 1992, a petition was filed alleging that 
the individual and his spouse were unfit parents, and all five of their children were removed from 
their home.  This is the basis for the security concern under section 710.8(l). 
 
Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing.  The local DOE security office transmitted the  hearing 
request to the Office of Hearings and Appeals (OHA), and the Director appointed me as Hearing 
Officer in this case. At the hearing I convened, the DOE Counsel called two witnesses: the DOE 
psychiatrist, and the individual’s supervisor.   The individual, who represented himself, testified 
on his own behalf, and called six other witnesses: his wife, and five current co-workers who also 
know the individual socially.  The DOE submitted eight written exhibits.  The individual 
submitted a written answer to some of the charges in the Notification Letter, and three written 
exhibits, including a progress report on his treatment by an Employee Assistance Program (EAP) 
counselor at the DOE facility. 
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Standard of Review 
 
The applicable DOE regulations state that “[t] he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  10 CFR § 710.7(a).  In resolving questions about the individual’s eligibility for access 
authorization, I must consider the relevant factors and circumstances connected with the 
individual’s conduct.  These factors are set out in section 710.7(c):  
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; 
and other relevant and material factors.  

 
A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the 
existence of derogatory information leaves unresolved questions about an individual’s eligibility 
for access authorization.  A hearing is “for the purpose of affording the individual an opportunity 
of supporting his eligibility for access authorization.”  10 CFR § 710.21(b)(6).  Once DOE has 
presented derogatory information affecting an individual’s eligibility for access authorization, 
the individual must come forward with evidence to convince DOE that restoring his or her access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”    See, e.g., Personnel Security Hearing, Case No. VSO-
0013, 24 DOE ¶ 82,752 at 85,511 (1995), and cases cited therein.  The DOE regulations were 
amended in 2001 to state that any doubt regarding an individual’s eligibility for access 
authorization shall be resolved in favor of the national security.  10 CFR § 710.7(a).  For the 
reasons discussed below, it is my opinion that the individual has still not resolved one of the 
concerns in the Notification Letter, and therefore he should not be granted access authorization at 
this time.  
 

Findings of Fact 
 
The facts are not in dispute.  The individual admits the 1975 incident when he was disciplined by 
the military for marijuana possession, and he admits smoking marijuana from 1993 until he quit 
using the drug in August 2003 when the present administrative review hearing process began. In 
the May 2002 PSI, the individual stated that he began using marijuana regularly in 1993 when he 
began experiencing chronic back pain.  In November 2003, after his interview with the DOE 
psychiatrist, the individual sought treatment for cannabis abuse at the DOE facility’s employee 
assistance program.  Since he enrolled in treatment, four months before the hearing, the 
individual has met weekly with an EAP counselor.   
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At the hearing, the individual submitted a letter from the EAP counselor, who did not testify in 
person.  March 15, 2004 letter from EAP counselor (Individual’s Exhibit A).   The EAP 
counselor agreed with the DOE psychiatrist’s evaluation and recommendation that the individual 
would need outpatient treatment of moderate intensity for a year, including weekly substance 
abuse counseling, and abstinence from marijuana, to show adequate evidence of rehabilitation 
and reformation.  On a positive note, the EAP counselor reported that  
 

[the individual]’s life style has changed and is changing with age.  He is highly motivated 
to be able to work in the field he is in.  I have met with [the individual] in counseling 14 
times.  Our sessions are scheduled weekly.  [The individual] has a positive attitude and is 
committed to fulfilling the requirement established to demonstrate his trustworthiness to 
receive a … clearance. 

 
Id.  The counselor also recommended that in view of the individual’s history of marijuana use 
and chronic back pain, he should abstain from drinking alcohol. The counselor noted that since 
“[the individual’s] current use is very minimal this should not pose a problem.”  Id.  
 
The individual addressed the falsification charge in his written response to the Notification 
Letter, and in his hearing testimony.  He pointed out that he had already admitted using 
marijuana in his response to the first part of the question about drug use, but that when he read 
the third part of the question, he focused on the phrase “for your own intended profit or that of 
another,” and answered in the negative because he has never sold drugs for profit.  The 
individual maintains he answered the question honestly, based on his interpretation of its literal 
language, thinking that the phrase in question was intended to modify the word “sale.”   
 

Testimony of the Witnesses at the Hearing 
  
The Individual’s Wife 
 
The individual’s wife has no personal knowledge of the falsification charge.  She testified that 
she has never seen her husband with a large quantity of marijuana, and has never known him to 
be a dealer.  Hearing Transcript (“Tr.”) at 33-34.  She admitted knowing the individual 
purchased marijuana for his own use, and generally corroborated the individual’s account of 
when he began using the drug after back surgery in the early 1990s, his manner of use (“a closet 
smoker” who used it “privately and sort of secretively”), and his decision to quit in August 2003.  
Id. at 13-16, 33-34.  After prompting, she also acknowledged the individual’s treatment with the 
EAP counselor, and did not notice any difference in his behavior since he quit smoking 
marijuana.  Id. at 20.  According to the individual’s wife, his marijuana use never caused any 
problems in their marriage.  Id. at 29.   
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The individual’s wife next testified about the four incidents in the early 1990s that form the basis 
for the unusual conduct concern in the Notification Letter.  She began by describing the 1995 
incident when the individual was arrested for inflicting corporal punishment on a spouse.  The 
individual’s wife became upset when she found evidence that her husband had spent a weekend 
with another woman.  The individual was asleep at the time; his wife awakened him angrily, and 
struck him in the face.  He struck out blindly and hit his wife in the face with an open hand.  She 
recalls that the individual paid a fine, and agreed to participate in domestic violence prevention 
classes.  After completing a year of domestic violence classes and two years of probation, the 
charges against the individual were dismissed. Id. at 17-23; 30-32.    
 
The individual’s wife first indicated that she does not recall anything about an incident in 
December 1994, when the police were called to their house regarding a domestic dispute.  Id. at 
18.  Later in the hearing, however, she remembered that an incident did occur when the police 
came to the house in response to a loud father-daughter argument (and left without taking any 
action), but she was unsure of the date. Id. at 36.  The individual’s wife heard about the sexual 
harassment incident at the individual’s workplace in November 1993, but she has no personal 
knowledge of what happened, and “did not think it was any big deal.”  Id. at 19, 24.   
 
The individual’s wife maintains that an unknown person wrongly accused her and her husband in 
December 1992, when a petition was filed alleging they were unfit parents, and all five of their 
children were removed from their home.  She described the experience as “a total terror.”  Id. at 
26-27.  According to the individual’s wife, they had attended parenting classes, and have never 
gotten into trouble with the family authorities since the charges were dropped and their children 
were released back into their custody in early 1993.  Id. at 28.  
 
The Individual 
 
The individual insists that he did not deliberately falsify his response to part of the drug use 
question on the security questionnaire.  He maintains that he innocently misinterpreted the third 
part of the question, which he characterized as “misleading.”  Id. at 40; DOE Exhibit 6.  The first 
part of the question asked if he had ever used illegal drugs, to which the individual answered yes.  
The third part of the question asked if he was involved in the “illegal purchase, manufacture, 
trafficking, production, transfer, shipping, receiving, or sale of any narcotic, depressant, 
stimulant, hallucinogen, or cannabis for your own intended profit or that of another.”  According 
to the individual, he read the phrase “for your own intended profit” to be asking “have I ever 
dealt in any type of drugs before, and in that aspect, I put down no.  As you notice, right [above] 
it, I did put down that I had used marijuana, so it wasn’t something that I was trying to hide.  It 
was just a misunderstanding of the question.”  Tr. at 40.   Under cross-examination, the 
individual maintained, “if the last three words wouldn’t have been there, I would have probably 
marked it yes, that I did purchase marijuana.  They do not give it away.  For your own intended 
profit, I took as meaning am I dealing.”  Id. at 42.  The individual  
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absolutely denies trying to split hairs, be tricky, or mislead DOE in any way.  Id. at 62-64.   
 
The individual testified that he stopped using marijuana in August 2003, about two months 
before he saw the DOE psychiatrist in late October.  Id. at 43.  The DOE psychiatrist 
administered a drug test to the individual at the interview, which yielded a negative result, and 
according to the DOE psychiatrist, corroborates the individual’s claim that he quit in August.  Id. 
at 132-133.  The individual maintains that he does not intend to use marijuana again.  Id. at 44.  
The individual understands that illegal drug use is against the law, and it violates his employer’s 
policy and the policy at the DOE facility where he works.  Id. at 47.  The individual recounted 
how he sought treatment with the EAP counselor before Thanksgiving in November 2003, 
shortly after his interview with the DOE psychiatrist, and introduced the letter from the 
counselor described above.  Individual’s Exhibit A.   
 
The individual answered the unusual conduct charge by discussing the circumstances of the 
incidents enumerated in the Notification Letter, explaining that the last of them occurred nine 
years ago. Regarding the most recent incident, the May 1995 arrest for inflicting corporal 
punishment on a spouse, the individual stated that he learned his lesson from this experience.  He 
points out that he voluntarily pled guilty to the charge, paid a fine, and took domestic violence 
prevention classes for a year.  The charge was dismissed after he completed the classes.  Tr. at 
22-23.   Both the individual and his wife believe that the classes taught him how to get along 
without resorting to any kind of physical actions.  The individual, who is now a 50-year old 
grandfather, has not been involved in any domestic violence since that time.  Id. at 32. 
 
The individual explained the 1994 incident occurred when some neighbors apparently called the 
police when they heard a noisy argument between him and his daughter, whom he described as 
“a teenager at the time, and little on the high-strung side, and she was just butting noses with 
me.”  Id. at 35.   According to the individual, when the police saw the daughter crying, and the 
individual apologized for the noise, the police realized what happened and left without taking 
further action.  Id. at 36-37. 
 
The individual characterized the alleged sexual harassment in 1993 as “a joke gone awry:” 
 

It was inappropriate. If I may say what I said?  A contract lady walked into my 
department and was looking for a computer to work on.  She was a technician.  I asked 
her if she was single.  She said, “Yes.”  I asked her if she drank.  She said, “Yes.”  Then I 
asked her if she’d like to try to drink me pretty.  That was the extent of what I told her.   

 
She took it the wrong way and reported it as sexual harassment to her boss.  HR 
contacted my boss, and I was instructed…to sign a piece of paper stating that I would not 
have any other contact with this lady.   
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Id. at 52-53.  The individual maintains that he was just trying to be friendly at the time, and 
attributes the remark to his outgoing personality.  He denies intending to make any kind of 
sexual overture, stating “I could see it as sexual harassment now at my age.  It’s something I do 
not do anymore.  It was very inappropriate, and I was very apologetic.”  Id.   The individual 
points out that he volunteered this information, he has learned his lesson, and nothing like this 
has occurred since.  Id. at 55.   
 
During his testimony, the individual had nothing to add to the colloquy with his wife about the 
1992 incident when his children were removed from their home.  Since the individual was not 
represented by counsel, and he asked questions of his wife to bring out the facts, the DOE 
Counsel and I permitted him to make statements about this incident that are recounted above in 
the discussion of his wife’s testimony.  It bears repeating that the individual denies engaging in 
any child abuse, and claimed the initial complaint was based on a third party’s mistaken 
impressions of their family life.   Id. at 28-29.   
 
The individual maintains that he learned his lesson from this series of incidents in his past, 
benefited from the training and counseling he was required to take, and has broken the pattern of 
using poor judgment.  He denies that he would be subject to pressure, coercion of blackmail if 
someone said, “I know you were arrested for domestic violence.”  He states that while he is not 
proud of these incidents, he has never tried to hide them, and he would report any attempt to 
pressure him to the local authorities or the FBI.  Id. at 60-61. 
 
The Individual’s Supervisor 
 
The individual’s supervisor described where the individual fit into the overall scheme of their 
organization.  He noted that the individual is presently working on unclassified business, which 
can continue for at least the current fiscal year.  He noted, however, that if the individual were 
able to get his clearance, it would give him more flexibility to work on classified assignments if 
the group’s funding profile changes in the future.  Id. at 112-118.  The supervisor characterized 
the individual as one of his better employees, “an extremely hard worker, prolific in the amount 
of work he can put out, creative in his…solutions.”  Id. at 118.   The supervisor testified that 
neither he nor anyone in his group has ever noticed any evidence that the individual was using 
illegal drugs.  Id. at 122.  Nor has the supervisor ever known the individual to engage in violent 
behavior, or dishonesty.  Id. at 122-124. 
 
The Individual’s Coworkers  
 
The individual called five character witnesses who worked at the DOE facility and played on the 
same softball team with him.  These witnesses all have current security clearances. They have all 
known the individual for three to five years.  To a man, they believe the ind ividual is very 
honest.  One witness believes the individual made an honest mistake on his security 
questionnaire “because he has no reason to lie to me.” Id. at 98-99.  None of the five coworkers 
has ever seen the individual use marijuana, or appear to be under the influence of marijuana. One 
witness indicated he knows the individual “couldn’t get a  
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clearance because he smoked pot.”  Id. at 82.  This witness also testified that the individual quit 
using marijuana without any problems, and sought treatment that he was actively pursuing.  Id. at 
82-87.  These witnesses all commented on the individual’s positive demeanor.  For example, one 
found the individual was a non-violent person, a good team player with a good sense of humor 
that he has used “to settle things down a little bit.”  Id. at 75.  Other coworkers described the 
individual as “jovial, outgoing,” “friendly,” and “very nice person.”  Id. at 95-108.  
 
These witnesses know nothing about the incidents in the early 1990s, when the individual lived 
in a different state.  One witness said he has heard the individual having arguments with family 
members over the phone, but he has never known the individual to be a violent person.  When 
asked if has ever seen any violent side to the individual, another witness said that once he saw 
the individual wrestling with his son at a party.  He explained:  
 

I guess there had been too much drinking, and from what got relayed to me was that [the 
individual’s son] was getting out of line with [the individual], and [the individual] was 
trying to tell him to calm down and behave, and [the son], you know, wasn’t—wasn’t 
calming down, wasn’t behaving, and [the individual] tried to intercede.   
 
I think the problem happened between [the son] and another friend and [the individual] 
tried to intercede, and [the son], I think, got—his temper flared and that was the 
wrestling, but I think [the individual] was just trying to keep him from causing any harm 
to himself or any of his guests, and that was basically it. 

 
Id. at 110.   
 
The DOE Psychiatrist 
 
The DOE psychiatrist testified last at the hearing.  The psychiatrist referred to his written 
evaluation, and explained the bases for his finding that the individual was suffering from 
Cannabis Abuse in Early Remission.  According to the evaluation, “The primary clinically 
significant impairment caused by [the individual’s] cannabis abuse has resulted from his 
unwillingness or inability to stop marijuana use in order to fulfill major role obligations at work,” 
citing DSM-IV-TR Cannabis Abuse criterion #1.  DOE Exhibit 7 at 7-8.  The psychiatrist 
observed that although the individual had his first legal problem with marijuana when he was 
disciplined for possessing marijuana by the military in 1975, he later resumed using it, and 
continued to use it regularly for ten years from 1993 until August 2003.  The psychiatrist 
concluded that the individual “was unwilling or unable to cut back his marijuana use,” because 
even after encountering work-related problems with the DOE security clearance process, he 
continued smoking it for an additional year and a half, until the advent of the hearing finally 
motivated the individual to stop using the drug, and seek treatment for rehabilitation.  The 
psychiatrist accepted as true the individual’s statement that he stopped using marijuana in August 
2003, about two months  
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before his psychiatric interview, at which time the individual’s drug screen was negative for all 
substances.  Tr. at 132-133.   
 
The psychiatrist thought when he saw the individual in October 2003, the individual had not 
begun treatment, and there was not yet adequate evidence of rehabilitation or reformation.   
According to the psychiatrist, the individual has a number of negative prognostic factors: (1) a 
long period of use, (2) the persistent back pain (which the individual cited as the reason he began 
using the drug in the 1990s) was still present, and (3) it seemed to have taken a lot of negative 
consequences before he was finally able to stop the use of marijuana.  Id. at 135-136.  The 
psychiatrist believes that the individual needs a year of outpatient treatment, such as the weekly 
substance abuse counseling he is now getting, and continued abstinence from marijuana, to show 
rehabilitation.  Id. at 137.  In deference to the judgment of the EAP counselor, the psychiatrist 
recommends that the individual should “also keep a close eye on drinking during the time that 
he’s stopping the marijuana use.”  Id. at 141.  The psychiatrist thinks the individual is “on the 
right track,” but “it would be too early to say that there is adequate evidence of rehabilitation or 
reformation.”  Id. at 139-140.     
 
Finally, the psychiatrist, who had observed the entire hearing, offered his opinion on the 
falsification charge.  He believes the question is confusing, and that the individual’s 
interpretation of the language was reasonable and “grammatically correct.”  The psychiatrist 
thinks DOE should revise the question, and drop the phrase “for your own intended profit,” 
which appears to modify “all of the verbs and not just the last one about sale. If it did modify 
only sale, then it would seem to imply that the DOE is implying that it’s okay to sell drugs as 
long as it’s not for your intended profit, and which is obviously not their intent.”  Id. at 140.   
 

Analysis 
 
Falsification of relevant and material facts on a security questionnaire could indicate that a 
person is dishonest, untrustworthy, and may not properly safeguard classified information.  
Illegal involvement with drugs raises concerns regarding a person’s willingness or ability to 
protect classified information, and drug abuse may impair social or occupational functioning, 
increasing the risk of an unauthorized disclosure of classified information.  A history or pattern 
of criminal activity creates doubt about a person’s judgment, reliability and trustworthiness.  
These types of conduct may also increase a person’s vulnerability to coercion or blackmail.   In 
the present case, I find that the individual has mitigated all of the concerns in the Notification 
Letter, except that he has not yet shown adequate evidence of rehabilitation or reformation from 
his Cannabis Abuse.    
 
With respect to the falsification charge under Criterion F, I find that part (C) of Question 24, 
which the individual answered in the negative after answering part (A) in the positive, is poorly 
worded and confusing, even to “an attorney or a grammarian,” as the DOE psychiatrist observed.  
Id. at 140; DOE Exhibit 6.  I believe that this individual, a skilled technician but uneducated in 
the literary arts, whom several witnesses described as  
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honest, made an honest mistake on the security questionnaire.  It makes no sense that he would 
have admitted using marijuana, then deliberately denied ever having “been involved in the illegal 
purchase, manufacture, trafficking, production, transfer, shipping, receiving, or sale of any 
narcotic, depressant, stimulant, hallucinogen, or cannabis,” if it were not for the misleading 
phrase “for your own intended profit or that of another.” Accordingly, I find the individual has 
mitigated the concern that he deliberately falsified one of his answers on the security 
questionnaire.   
 
I turn next to the unusual conduct charge under Criterion L, which is based on the individual’s 
involvement in four separate incidents in the early 1990s.  The two more serious incidents were 
the individual’s 1995 domestic violence arrest, and the 1992 child welfare petition that led to the 
temporary removal of the individual’s children from their parents’ home.  The domestic violence 
arrest shows bad judgment and poor self-control by the individual.  The reasons for the child 
welfare petition are unclear, but the individual and his wife strongly maintain that it was based 
on a misunderstanding.  Nevertheless, I find the concerns about these incidents have been 
mitigated by several factors.  First, the individual and his wife were required to take appropriate 
remedial training designed to prevent future parenting and domestic violence problems.  Second, 
these incidents happened many years ago, so they have been mitigated by the passage of time.  
Third, nothing resembling these incidents has ever occurred in the subsequent years.  The 
anecdote related by one witness about how the individual defused a tense situation at a party that 
could have resulted in a fight between his son and another guest shows the individual, whom 
several people described as good-natured, has learned how to avoid violence.  As the individual 
and the EAP Counselor noted, the individual is now a grandparent in his 50s, and a more mature 
person than he was when those incidents occurred.   
 
The other two incidents, the police coming to investigate a disturbance at the individual’s house 
in 1994, and the individual’s alleged sexual harassment of a female coworker in 1993, are 
relatively minor.  They would not raise concern if they did not appear to be part of a pattern of 
behavior in which the individual showed poor judgment during a short period a decade ago.  
However, I find the individual has given satisfactory explanations for both incidents.  The 
evidence shows that the loud father-daughter argument involving the individual was not serious.  
The police checked it out, and left without taking any action.  I find that the individual learned 
his lesson from the alleged sexual harassment incident.  He convinced me that he learned from 
this experience what kind of remark is appropriate to a female colleague in the contemporary 
workplace.  He showed remorse, and has not been involved in any similar incidents since that 
time.  Finally, the individual has convinced me that he is not vulnerable to coercion or blackmail.  
He volunteered all of the information about these incidents to the DOE, and stated convincingly 
that he would report any attempt to pressure him to the local authorities or the FBI.  I therefore 
find the individual has mitigated the concerns under Criterion L. 
 
I reach a different conclusion on the concern under Criterion K about the evidence of the 
individual’s rehabilitation or reformation from Cannabis Abuse.  Based on the expert testimony 
of the DOE psychiatrist, corroborated by the EAP counselor, I find that the  



 11 

individual has made good progress toward rehabilitation since he quit smoking marijuana in 
August 2003, and entered treatment in November 2003.  However, I am convinced by the experts 
that the individual needs to complete a year of drug treatment to show rehabilitation, in view of 
the several negative prognostic factors described above.  In my view, it is most telling that the 
individual continued using marijuana for another year and a half, after marijuana use surfaced as 
a concern that threatened his eligibility for a clearance.   
  

Conclusion 
 
Based on the record in this proceeding, I find that the individual has resolved the security 
concerns under10 CFR § 710.8(f), and (l) that were specified in the Notification Letter.  
However, I find that the individual has not resolved the concern under 10 CFR  
§ 710.8 (k).  For the reasons explained in this Decision, I find the individual has failed to show 
that granting him access authorization would not endanger the common defense and  
security and would be clearly consistent with the national interest.  Accordingly, it is my 
decision that the individual’s access authorization should not be granted at this time.   
 
 
 
Thomas O. Mann 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 4, 2004 



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
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XXXXXXX’s.

February 5, 2004
DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: September 5, 2003

Case Number: TSO-0066

This Decision concerns the eligibility of XXXXXX XXXX XXXXXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the regulations set
forth at  10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."  A Department1/

of Energy (DOE) Operations Office suspended the individual's access authorization
under the provisions of Part 710. This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access
authorization should be restored.  As set forth in this Decision, I have determined that
the individual’s security clearance should not be restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger the 
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common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

In this instance, the individual received a security clearance from DOE after gaining
employment with a DOE contractor.  However, the local DOE security office (DOE
Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being suspended pending the resolution of
certain derogatory information that created substantial doubt regarding his continued
eligibility.  This derogatory information is described in a Notification Letter issued to
the individual on July 25, 2003, alleging that the individual “engaged in unusual
conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy, or which
furnishes reason to believe that [he] may be subject to pressure, coercion, exploitation,
or duress which may cause [him] to act contrary to the best interests of the national
security.”  10 C.F.R. § 710.8(l) (Criterion L). The basis for this finding is summarized
below.

The Notification Letter indicates that on November 26, 2002, the individual and his wife
filed a voluntary bankruptcy petition under Chapter 7 of the United States Bankruptcy
Code, based upon a substantial amount of unsecured debt owed to credit card
companies.  The Notification Letter further states that on March 3, 2003, a Personnel
Security Interview (PSI) was conducted with the individual during which he provided
the following information regarding his bankruptcy: (1) after filing the bankruptcy
petition, the individual allowed his vehicle to be repossessed rather than reaffirming the
full amount of debt owed on the vehicle, (2) a considerable part of his credit card
indebtedness resulted from activities such as purchasing new cars every few years and
taking a vacation to Disney World, (3) approximately three years prior to the PSI, the
individual borrowed $50,000 on a line of credit established for the individual by his
father although the individual was financially unstable at the time, and (4) the
individual expressed an unwillingness to attempt to satisfy his unsecured debts.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on September 5,
2003, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On September 10, 2003, I was appointed as Hearing
Officer in this case.  After conferring with the individual and the appointed DOE
Counsel, 10 C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE
Counsel called as its sole witness the Personnel Security Specialist who conducted the
PSI with the individual.  Apart from testifying on his own behalf, the individual called
his counselor, his supervisor, a co-worker and a close friend.  The transcript taken at the
hearing will be hereinafter cited as "Tr."  Various documents that were submitted by the
DOE Counsel and the individual during this proceeding constitute exhibits to the
hearing transcript and will be cited respectively as "DOE Exh." and “Ind. Exh.”
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Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual has been employed by a DOE contractor for 22 years and was issued a
DOE security clearance when he began his employment. However, in September 2002,
the individual and his wife made the decision to file a petition for bankruptcy after
reviewing their financial condition and consulting with an attorney.  The individual
immediately notified his employer of his decision and the bankruptcy petition was filed
on November 26, 2002.   In December 2002, the individual’s employer notified DOE
Security of his bankruptcy petition and, as customary in such circumstances, his
employer required the individual to complete a Personal Financial Statement and
Questionnaire.  This information was forwarded to DOE Security and a Personnel
Security Interview (PSI) was conducted with the individual on March 3, 2003.  On the
basis of the information provided by the individual in the Questionnaire and during the
PSI, DOE Security suspended the individual’s security clearance on May 28, 2003, and
referred the matter for administrative review.  The facts and circumstances that led the
individual to file for bankruptcy are summarized below. 

The individual has been married twice.  During his first marriage, from 1979 to 1986,
the individual was in charge of paying the bills and his family was financially stable.
The individual and his first wife were divorced in 1986, and the individual received
custody of their two sons.  The individual continued to be financially stable during the
ensuing years while raising the two boys essentially as a single parent.  The individual
lived a moderate lifestyle and had only one credit card.

The individual remarried in 1993.  According to the individual, his second wife enjoyed
living a more extravagant lifestyle than himself and liked having “new things.”  The
individual immediately bought a new house.  The individual’s wife purchased a new car
every two to three years and new clothes on a regular basis.  She also enjoyed taking
yearly vacations to the beach.  According to the individual, his wife had a stack of credit
cards and she frequently used credit to finance her purchases.  Nonetheless, the
individual’s wife convinced him after one year of marriage to place her in charge of their
finances.  The individual’s wife was given charge of their checking account.  She
received the individual’s paycheck and was responsible for paying their bills.

The individual’s wife has held several jobs during their marriage.  At different times,
she worked as volleyball coach at a local school, and as a waitress.  She also tried
starting a housecleaning business and a paralegal home study program.  She purchased
two expensive dogs with the intent of breeding puppies for sale, and later started a horse
stable business providing boarding and riding lessons. However, none 
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of these jobs or business ventures proved to be fruitful.  According to the individual, his
wife brought in an average of $10,000 to $15,000 in yearly income, yet she continued
to spend excessive amounts of money using credit cards.

After a few years of marriage, the individual refinanced his home which resulted in a
better monthly cash flow.  Notwithstanding, a few years later, during the 1996-1997
time frame, the individual found it necessary to take out a second mortgage on his home
to pay off their credit card debts.  Over the next few years, the individual and his wife
once again accumulated an excessive amount of credit card debt.  During the 1999-2000
time frame, the individual took out a $50,000 loan on a line of credit established for the
individual by his father.  The individual used this money to pay off their credit card
debts, and left his wife in charge of paying their bills.  Despite their previous financial
difficulties, their credit card spending continued unabated.  In 2001, they purchased
another new vehicle and took a two-week vacation to Disney World during which they
spent approximately $3,000 using credit cards.  Then in 2002, his wife made two large
purchases to support her horse riding and stable management business including a new
horse for $5,000 and a horse trailer for $7,000.  Both of these purchases were also made
with credit cards.

In September 2002, the individual’s wife informed him that they could no longer meet
their obligations.  According to the individual, he knew that their credit card debts were
mounting but he was “dumbfounded” to hear that they could not pay their bills.  The
individual recounts that he thought their total credit card debt was in the neighborhood
of $20,000 but after going through all of the paperwork, he found that it was greater
than $80,000.  The individual believes that as much as one-third of this is perhaps
attributable to finance charges.  The individual found out that his wife had been using
credit cards to consolidate and pay off other credit cards, but in September 2002 she had
finally reached the point of being denied any more credit cards and they had insufficient
cash to pay their bills.  The individual went to an attorney who advised him to file a
voluntary petition under Chapter 7 of the United States Bankruptcy Code.  The
bankruptcy petition was filed on November 26, 2002, and finalized in May 2003.  Under
the bankruptcy, the individual discharged $83,000 in unsecured credit card debt.

Following the suspension of his security clearance, the individual went to see his
Employee Assistance Program (EAP) counselor who referred the individual to a
behavioral counselor.  According to the individual, the suspension of his security
clearance led him to address the underlying issues that caused his bankruptcy.  The
individual has seen the counselor every two weeks since June 2003.  The  individual’s
wife has refused to seek counseling.

The individual states that in the ten months following the filing of their bankruptcy
petition, he and his wife lived within the budget imposed by the bankruptcy trustee.  
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However, this changed dramatically in September 2003.  First, his wife accepted the gift
of a puppy and then spent approximately $600 out of their checking account for
accessories and veterinarian charges.  The individual later discovered that the wife had
secretly purchased a $9,000 horse by taking $3,000 out of their savings account, $1,000
out of their checking account and borrowing $5,000 from her friend.  The individual had
a heated confrontation with his wife after she refused to return the horse.  At this point,
the individual made the decision to separate from his wife and went to see a divorce
lawyer.

Pursuant to his meeting with the divorce lawyer, a Separation Agreement between the
individual and his wife was executed.  The individual and his second wife have one child
together, a daughter, born in 1998.  Under the terms of the Separation Agreement, the
wife moved out of the house in October 2003, with custody of their daughter and the
individual is required make $1,400 a month in child support payments.  Following his
separation, the individual prepared a new budget of his monthly income and expenses.
In November 2003, the individual went to see a consumer credit counselor who reviewed
the individual’s budget.  While the consumer credit counselor noted that the individual
has little money left over each month, she considered his budget to be reasonably in line
with his income and obligations.  

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
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2/ Citing the Guideline F of the Adjudicative Guidelines for Determining Eligibility for Access to
Classified Information, the Personnel Security Specialist opined that the individual had

(continued...)

access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress;
the likelihood of continuance or recurrence; and other relevant and material factors.
After due deliberation, it is my opinion that the individual’s access authorization should
not be restored at this time since I am unable to conclude that such restoration would
not endanger the common defense and security and would be clearly consistent with the
national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in support
of this determination are discussed below.

A.  Criterion L; Unusual Conduct

In the Notification Letter, DOE Security asserts it suspended the individual’s security
clearance based upon its finding that he has “engaged in unusual conduct . . . which
tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason
to believe that [he] may be subject to pressure, coercion, exploitation, or duress which
may cause [him] to act contrary to the best interest of the national security.”  10 C.F.R.
§ 710.8(l) (Criterion L).  DOE Security’s concerns arise out of the individual's filing for
bankruptcy in November 2002.  Bankruptcy is a legal means for resolution of financial
problems, and an individual may become free of debt by virtue of a bankruptcy.  As we
have noted in prior decisions, however, this does not mean that there are no DOE
security concerns related to the bankruptcy or more particularly to the individual’s
financial behavior leading to the bankruptcy.  See Personnel Security Hearing, Case No.
TSO-0026, 28 DOE ¶ 82,925 (2003); Personnel Security Hearing, Case No. VSO-0520,
28 DOE ¶ 82,862 (2002); Personnel Security Hearing, Case No. VSO-0288, 27 DOE
¶ 82,826 (1999); Personnel Security Hearing, Case No. VSO-0081, 25 DOE ¶ 82,805
(1996).

At the hearing, the Personnel Security Specialist expressed his view that the
individual’s bankruptcy was not caused by personal hardship but the result of the
individual’s poor judgment and unreliability.  Tr. at 64.  The Personnel Security
Specialist pointed out that two to three years prior to the bankruptcy, the individual
received help from his father who established a line of credit to pay off the individual’s
existing credit card debts.  The Personnel Security Specialist found inexcusable the
individual’s conduct in allowing his credit card debts to once again amass to an
unpayable level by September 2002.   According to the Personnel Security Specialist:2/
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2/ (...continued)
demonstrated “a history of not meeting financial obligations” and an “inability or unwillingness to
satisfy debts.”  Tr. at 62.

“Poor judgment and unreliability raise security concern because they bring into
question [whether] the individual has the judgment and reliability necessary to
safeguard classified information.  This is not a hardship case.  In my opinion,
irresponsible behavior is what led to this bankruptcy.”  Tr. at 64-65.

Having reviewed the circumstances of this case, I have concluded that DOE Security
correctly invoked Criterion L on the grounds of financial irresponsibility.  It is apparent
that the individual’s insurmountable indebtedness leading to bankruptcy was not the
result of conditions beyond the individual’s control.  Accordingly, I turn to whether the
individual has presented sufficient mitigating evidence to overcome the concerns of
DOE Security.

B.  Mitigating Circumstances

The individual makes several assertions to mitigate the security concerns stemming
from his bankruptcy.  The individual first claims that it was his wife whose excessive
credit card spending to support her lifestyle and business ventures led to their financial
ruin, and he was not aware of the extent of their indebtedness until September 2002,
when she admitted that she was unable to pay their bills.  Tr. at 148, 215-16; DOE Exh.
3 at 1; DOE Exh. 4 (PSI) at 16.  Secondly, the individual asserts that he voluntarily
entered into behavioral counseling in June 2003, after a referral from his EAP
counselor, and has made substantial progress in confronting the issues that led to his
financial predicament.  Tr. at 169-70; Ind. Exh. 6.  Finally, the individual asserts that
he and his wife have now separated, and he is adhering to a workable budget that was
reviewed and approved by a credit counselor.  Tr. at 183-85, 187-88, 215; Ind. Exh. 5.
These matters are addressed successively below.  For the following reasons, I have
concluded that the individual has failed to adequately mitigate the security concerns
of DOE.

I find initially that the record supports the individual’s assertion that his wife’s
compulsive spending comprised the predominant share of the credit card debt leading
to their filing for bankruptcy.  It is apparent that much of the $83,000 in credit card debt
can be attributed to his wife’s penchant for new clothes, new cars, and beachfront
vacations, in combination with her lavish spending to finance unsuccessful business
ventures.  Close friends of the individual testified that in their observation the
individual lived a modest lifestyle but his wife tended toward extravagance.  Tr. at 88,
97, 118-20.  The individual’s behavioral counselor similarly expressed the view the
individual’s second wife whom he married in 1993, was the root of their voluminous
indebtedness culminating in bankruptcy, describing her as “controlling . . . and
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3/ The individual testified: “[S]he had a stack of credit cards when I married her.  I remember when
we first got married, I was surprised . . . It was like a deck of cards, almost. . . . She liked the fact
that she had them.  That gave her spending power.”  Tr. at 145.

4/ The individual holds a masters degree in business, Tr. at 135, and thus his decision to leave his wife
in charge of their finances was not due to any inability on his part.

compulsive in her spending.”  Tr. at 15, 24.  In reaching this conclusion, the behavioral
counselor points out that the individual was financially stable during his first marriage
which ended in 1986, and raised two boys as a single parent without financial difficulty.
Id.; Tr. at 123, 137.  Thus, I accept the individual’s contentions regarding his wife’s
spending habits.  The individual further appeared candid in testifying that he was not
fully aware of the extent to which his wife had layered credit card debt upon credit card
debt because his wife was in charge of their finances.  See Tr. at 213-14.

However, the fact that the individual’s wife had a predominant role in their financial
collapse does not absolve him from responsibility.  The individual was aware of his wife’s
substantial use of credit cards early in their marriage, when he made the questionable
decision to place his wife in charge of their finances.  Tr. at 145.  In this capacity, the3/

individual’s wife maintained their checking account, received his paycheck and payed
the bills.  After a few years of marriage, the individual found it advantageous to
refinance their home to help their cash flow situation. Nonetheless, their credit card
debts grew steadily in the years following the refinancing to the degree that the
individual found it necessary by the 1996-97 time frame to take out a second mortgage
on their home to pay them off.  Tr. at 25, 148.  Undeterred, however, the individual and
his wife continued to accumulate excessive credit card debt.  In 1999, the individual was
forced to borrow $50,000 on a line of credit established for him by his father to
consolidate and pay off their credit card debts which had again burgeoned to an
unmanageable level.  Id.  Following this action, the individual still left his wife in
charge of their finances, and their credit card purchases again escalated and became
insurmountable in 2002, exacerbated by his wife purchasing on credit a new horse for
$5,000 and a horse trailer for $7,000.

I find that the individual displayed very poor judgment and unreliability in leaving his
wife in control of their finances after she had clearly shown during their marriage that
she was unable to control her credit card spending or regulate their finances.   Instead4/

of rectifying the matter, the individual continued to facilitate her excessive credit card
spending until they were inextricably headed toward bankruptcy.  Tr. at 213.  The
individual now admits, in retrospect: “I was in some denial and avoidance, and I
recognize that.  It was keeping the family happy.  It was keeping her happy. . . . [M]y
role and the pattern of behavior was one of supporting her spending habits and making
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5/ According to the behavioral counselor: “I think the part that [the individual] contributed is that he
allowed it to go on.  He didn’t set limits with her.  He tried to set limits, I think, from time to time,
and -- but he -- eventually he would give in to her. . . . [H]e needs to take responsibility for that,
and I think he has taken responsibility for that.”  Tr. at 33.

6/ When asked to explain his acquiescence to his wife’s spending excesses, the individual stated:
“[F]irst, foremost, you know, I love my wife. . . The other thing is . . . the frog and water
syndrome.  It’s growing acclimated to an untenable situation.  You take a frog, you drop it in hot
water and he jumps out.  But if you take a frog and you drop him in cold water and you slowly
bring the water temperature up, the frog is going to sit there until it boils to death.”  Tr. at 199.

the means to settle them on a regular basis.”  Tr. at 148-49.   Thus, I find that the5/

individual was in active complicity with his wife, and I cannot excuse the individual’s
irresponsibility, poor judgment and unreliability based upon his wife’s excessive
spending and bad financial management.  6/

The individual’s assertion that he was unaware of the magnitude of their credit card
debts until September 2002, hardly alleviates my concern regarding his conduct.  The
individual maintains that “I knew that we were making all of our payments.  How much
money was going out and she was spending in all the credit cards, I was not fully
cognizant or aware of that.”  Tr. at 148.  I find it inconceivable that the individual would
not have regularly monitored their level of credit card spending after having undergone
two previous episodes of financial crisis.  Rather than mitigating the security concerns,
the individual’s inattention under these circumstances serves only to accentuate my
finding of financial irresponsibility on his part.

Moreover, I find that while the predominant share of the credit card spending is
attributable to the individual’s wife, the individual’s own expenditures comprised a
considerable portion of their credit card debt.  The individual believes that finance
charges, associated with his wife using credit cards to pay of other credit cards, account
for as much as $30,000 of the $83,000 in unsecured debt subject to the bankruptcy.  Tr.
at 218.  The individual concedes, however, that his own spending accounted for
approximately 25 percent of the principal credit card debt, and that in the four months
preceding their financial collapse in September 2002, the individual himself ran up
charges of approximately $6,100 on one credit card.  Tr. at 77, 211, 222.  Thus, the
individual was hardly an innocent bystander in their financial ruin.

I find commendable the individual’s decision to seek behavioral counseling in June
2003.  By the time of the hearing, the individual had attended 13 sessions with the
behavioral counselor. Ind. Exh. 6.  The counselor testified that the individual has made
considerable progress in addressing the behavior that led to the bankruptcy, and
particularly his permissiveness with his wife.  Id.; Tr. at 17-18, 29-30.  The individual
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separated from his wife in October 2003, after finding out that his wife had secretly
purchased a special breed of horse at a cost of $9,000 by taking $3,000 out of their
savings account, $1,000 out of their checking account and borrowing $5,000 from her
friend.  Tr. at 179-80.  Following their separation, the individual formulated a new
monthly living budget which he had reviewed by a consumer credit counseling service.
While noting that the individual “has only a small amount of money left over each
month,” the consumer credit counselor determined that “his current budget . . . is in line
with his present income and obligations.”  Ind. Exh. 5.  The individual’s friends and co-
workers consider him to be honest and a person of high integrity, Tr. at 86-87, 105, 124,
and I was impressed with the individual’s candor in expressing his intention and
motivation to maintain financial stability.

Notwithstanding, I find that the individual has failed to sufficiently mitigate the
concerns of DOE Security. “Once an individual has demonstrated a pattern of financial
irresponsibility, he must demonstrate a new, sustained pattern of financial
responsibility for a period of time that is sufficient to demonstrate that a recurrence of
the past pattern is unlikely.” Personnel Security Hearing, Case No. VSO-0520, 28 DOE
¶ 82,862 at 86,023 (2002), citing Personnel Security Hearing, Case No. VSO-0108, 26
DOE ¶ 82,764 at 85,699 (1996).  I am unable to find that the individual has met this
standard at this time.  The individual has only recently begun to live on the new budget
he crafted after separating from his wife.  Ind. Exh. 2.  There is little room in the budget
after paying the $1,400 in child support payments required under the Separation
Agreement.  Ind. Exh 1.  While the individual has made significant progress in his
behavioral counseling sessions, the counselor stated that “[the individual] has still got
things ahead of him . . . he’s still facing some major life events.”  Tr. at 31.  The counselor
recommended that the individual remain in counseling “maybe six more months, maybe
once a month.”  Tr. at 34.

Finally, I note that in separating from his wife in October 2003, the individual has
ostensibly removed himself from her spending influence.  However, I am unconvinced
that there has been closure with respect to that relationship or that their separation will
inevitably end in divorce.  According to the behavioral counselor, “there’s still a hope
there that he can save his marriage,” Tr. at 29, and the individual himself stated that
reconciliation is possible if “she were to get professional counseling and recognize that
she has issues.”  Tr. at 231.  Thus, I find that there are unresolved issues regarding the
individual’s wife affecting when the individual will be able to achieve a prolonged period
of emotional and financial stability.  Until this occurs, the security concerns associated
with his past financial irresponsibility remain.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§ 710.8(l) in suspending the individual's access authorization.  For the reasons I have
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described above, I find that the individual has engaged in conduct that tends to show
that he is not reliable and trustworthy.  I further find that the individual has failed to
mitigate the legitimate security concerns stemming from his conduct. I am therefore
unable to find that restoring the individual’s access authorization would not endanger
the common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual’s access authorization should not be restored at
this time.  The individual may seek review of this Decision by an Appeal Panel under
the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: February 5, 2004



*  The original of this document contains information which is subject to withholding from 
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 DECISION AND ORDER 
    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  September 11, 2003 
 
Case Number:   TSO-0067 
 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the individual”) to 
hold an access authorization under the Department of Energy’s (DOE) regulations set forth at 
10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.” 1 A local DOE Security 
Office suspended the individual’s access authorization pursuant to the provisions of Part 710. In this 
Decision I will consider whether, on the basis of the testimony and other evidence in the record of 
this proceeding, the individual’s access authorization should be restored. As discussed below, after 
carefully considering the record before me in light of the relevant regulations, I have determined 
that the individual’s access authorization should be restored. 
 
I. Background 
 
For several years, the individual has been employed in a position that requires him to hold a DOE 
security clearance. On May 30, 2002, the individual was charged with Driving Under the Influence 
(DUI) of alcohol. The DOE conducted a Personnel Security Interview (PSI) with the individual in 
September 2002 to obtain information regarding the circumstances surrounding the DUI arrest and 
the extent of the individual’s alcohol use. After the PSI, the DOE referred the individual to a board-
certified psychiatrist (DOE consultant-psychiatrist) for a mental evaluation. The DOE consultant-
psychiatrist examined the individual in January 2003, and memorialized his findings in a report 
(Psychiatric Report or Exhibit 8).  In the Psychiatric Report, the DOE consultant-psychiatrist found 
that the individual has a problem with drinking which cannot be adequately diagnosed because the 
individual did not cooperate in the interview. Ex. 8 at 5. Further, the DOE consultant-psychiatrist 
opined that “there are sufficient indications to point to the fact that [the individual] does have a 
mental condition which might cause a significant defect in judgment or reliability.” Ex. 8 at 1. 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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Subsequently, the DOE suspended the individual’s security clearance and sent a Notification Letter 
to the individual advising that the DOE possessed reliable information that created a substantial 
doubt pertaining to his eligibility to maintain his security clearance.  The DOE also advised that the 
derogatory information it possessed fell within the purview of three potentially disqualifying criteria 
set forth in the security regulations at 10 C.F.R. § 710.8, subsections  (h), (j) and (l) (Criteria H, J, 
and L respectively).2  
 
Upon his receipt of the Notification Letter, the individua l exercised his rights under the Part 710 
regulations and requested an administrative review hearing.  On September 15, 2003, the Director 
of the Office of Hearings and Appeals appointed me the Hearing Officer in this case. After the 
Director approved an extension of time to accommodate the parties’ schedules, I conducted a 
hearing in this matter in January 2004. 10 C.F.R. § 710.25(g).  At the hearing, six witnesses 
testified, one on behalf of the DOE and five on behalf of the individual. In addition to the 
testimonial evidence, the DOE tendered 18 exhibits into the record, and the individual submitted 
eight exhibits. 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, the 
standard in this proceeding places the burden on the individual because it is designed to protect 
national security interests.  This is not an easy burden for the individual to sustain. The regulatory 
standard implies that there is a presumption against granting or restoring a security clearance.  See 
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national 
interest” standard for granting security clearances indicates “that security determinations should err, 
if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. 
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that restoring 
his access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is afforded a full 
opportunity to present evidence supporting his eligibility for  

                                                 
2  Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in the 

opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment and 
reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to information that a person has “[b]een, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or 
as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  Criterion L relates, in part, to information that a person has 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security.”  Such conduct or circumstances include, among other things, criminal behavior.  10 C.F.R. § 710.8 (l).  
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an access authorization.  The Part 710 regulations are drafted so as to permit the introduction of a 
very broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence 
may be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all 
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a 
person’s access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to 
resolve any doubt as to an individual’s access authorization eligibility in favor of the national 
security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue  
 
As previously noted, the DOE cites three potentially disqualifying criteria as bases for suspending 
the individual’s clearance, i.e., Criteria  H, J and L. 
 
With regard to Criterion H, the DOE relies on the opinion of a DOE consultant-psychiatrist that the 
individual suffers from a mental condition that causes, or may cause, a significant defect in his 
judgment or reliability. In the Psychiatric Report, the DOE consultant-psychiatrist does not specify 
a mental condition from which the individual suffers. He does, however, cite examples in that report 
to support his opinion that the individua l’s lack of frankness during the psychiatric interview shows 
that the individual is dishonest, unreliable and untrustworthy. It is the individual’s dishonesty, 
unreliability and untrustworthiness, according to the DOE consultant-psychiatrist, that is a mental 
condition for purposes of this case. At the hearing the DOE consultant-psychiatrist testified that it is 
possible to characterize this mental condition as a “subsyndromal” mental condition. Transcript of 
Hearing (Tr.) at 85.  From a security perspective, any mental illness or condition is a security 
concern because it raises questions about a person’s judgment, reliability and stability. See 
Appendix B to Subpart A of 10 C.F.R. Part 710. 
 
To justify Criterion J as one of the bases for suspending the individual’s security clearance, the 
DOE relates the following information.  First, a DOE consultant-psychiatrist examined the 
individual and opined that the individual has a problem with drinking which cannot be adequately 
diagnosed due to the individual’s lack of cooperation in the interview.  Second, on May 30, 2002 
the individual was arrested for DUI (May 2002 DUI). The individual admitted that he had 
consumed four or five beers from 8:00 a.m. to noon on the day he was arrested and charged with 
DUI. He also admitted that his Blood Alcohol Content (BAC) registered .148 on the day in 
question.  Third, during the September 2002 PSI, the individual made statements worrisome to the 
Personnel Security Specialist about his drinking habits in the 1980s.  Moreover, the individual 
revealed during the PSI that he had attended a 10-week class at a drug and  
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alcohol treatment center in 1996 and Alcoholics Anonymous (AA) meetings.  Excessive 
consumption of alcohol is a security concern because the behavior can lead to the exercise of 
questionable judgment, unreliability, and a failure to control impulses and increases the risk that 
classified information may be unwittingly divulged. 
 
To support its Criterion L concerns, the DOE cites the DOE consultant-psychiatrist’s statements in 
the Psychiatric Report that he (1) did not trust the data that the individual gave him and (2) believed 
that the individual had minimized his alcohol issues and otherwise exhibited poor judgment and 
unreliability. The DOE consultant-psychiatrist’s observations of the individual allegedly call into 
question the individual’s honesty, reliability and trustworthiness from a security context. 
 
IV.  Findings of Fact 
 
In May 2002, the individual was working the “graveyard” shift at his place of employment. Tr. at 
180. In late May 2002, the individual had been on leave from work a few days. He began preparing 
to resume his night work schedule on May 30, 2002 by staying up all night. Id. At 8:00 a.m. on May 
30, 2002, the individual began drinking beer while working in his yard.  Ex. 7 at 18. By noon that 
day, he had consumed four to five beers. Id.  
 
Sometime after noon on May 30, 2002, the individual decided to purchase lunch from a restaurant.  
While driving his vehicle, the individual’s vehicle struck a telephone booth.  Ex. 7 at 17, Ex. 11. 
The police arrived at the scene and arrested the individual for Failing to Control his Vehicle and 
DUI. Id.  The individual’s blood alcohol content registered .148 on the day in question. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of 
the individual’s eligibility for access authorization, I have been guided by the applicable factors 
prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the individual’s 
access authorization should be restored at this time.  I find that such restoration would not endanger 
the common defense and security and would be clearly consistent with the national interest. 10 
C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are discussed 
below. 
 
 
 

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances surrounding 
his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age and maturity at 
the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes, the motivation for his conduct, the potential for pressure, coercion, exploitation, 
or duress, the likelihood of continuation or recurrence, and other relevant and material factors. 
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A. Criteria H and L 

 
Under the Part 710 regulations, the DOE may rely on the diagnosis of a psychiatrist that a person 
suffers from a mental condition or illness that causes or may cause a significant defect in judgment 
and reliability as a reason for concluding that a security concern exists under Criterion H.  In this 
case, the DOE determined that derogatory information existed under Criterion H solely on the basis 
of the DOE consultant-psychiatrist’s opinion that “there are sufficient indications to point to the fact 
that he [the individual] does have a mental condition which may cause a significant defect in 
judgment and reliability.” Ex. 8 at 1. 
 
As for Criterion L, the DOE relies on the observations made by the DOE consultant-psychiatrist in 
the Psychiatric Report as the basis for citing this criterion as a reason for suspending the 
individual’s security clearance.  
 
The individual has challenged the underlying bases for the DOE consultant-psychiatrist’s opinion 
and suggests that no security concern exists under either Criterion H or Criterion L.  To support this 
position and to controvert the Criterion H allegations, the individual presented testimonial evidence 
from a board-certified forensic psychiatrist and documentary evidence from a clinical psychologist. 
To address the Criterion L concerns, the individual relies on the testimony of the board-certified 
psychiatrist and other lay witnesses as well as documentary evidence relating to his work 
performance and work attendance history. 
 
This case is difficult to resolve because two experts have presented conflicting psychiatric opinions 
about the individual’s mental status. Both experts are highly qualified professionals and each has 
four decades of experience in the psychiatric field.  
 

1. The DOE Consultant-Psychiatrist’s Opinion 
 
The DOE consultant-psychiatrist is board certified in psychiatry and has practiced psychiatry for 
more than 40 years.  He has authored three books and numerous articles. 
 
In the Psychiatric Report, the DOE consultant-psychiatrist did not identify by name the mental 
condition from which the individual allegedly suffers.  At the hearing, the DOE consultant-
psychiatrist testified that the individual “did not rise to the level of a diagnosable psychiatric 
condition.” Tr. at 54.  He added that a “mental condition, however, I interpret as a way of thinking, 
a way of acting.  Sometimes it’s an attitude or whatever that may impact in my opinion on the 
ability to trust him with access to government secrets.” Id.  When pressed at the hearing, the DOE 
consultant-psychiatrist stated that the individual has a “subsyndromal mental condition.” Id. at 85. 
He explained that this term is not found in the Diagnostic and Statistical Manual for Mental 
Disorders, Fourth Edition, Text-Revised (DSM-IV-TR) but it means that “it’s an illness which has 
features which can be found in various mental conditions or various diagnosable illnesses  
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but does not rise to that level.”  Id.  The mental condition here, according to the DOE consultant-
psychiatrist is the individual’s dishonesty, unreliability and untrustworthiness. Id. at 94.4 
 
As for why the DOE consultant-psychiatrist concluded during the psychiatric examination that the 
individual is dishonest, unreliable, and untrustworthy, he cites numerous reasons. He first noted that 
when he asked the individual why the DOE requested that he submit to a psychiatric examination, 
the individual responded, “I have no idea. It probably has something to do with 9/11.” Ex. 8 at 2.  
When the DOE consultant-psychiatrist asked if anything had come up in the PSI that might have led 
the DOE to seek a psychiatric evaluation of the individual, the individual responded, “Only thing 
was that I went to AA before.” Id. These two exchanges, according to the DOE consultant-
psychiatrist, show that the individual did not exhibit frankness with him. 
 
On the subject of his past attendance at a substance abuse course, the individual related to the DOE 
consultant-psychiatrist that he had completed the course.  The DOE consultant-psychiatrist noted, 
however, that according to Exhibit 9 the individual did not complete the course. The DOE 
consultant-psychiatrist suggests that this untruth casts aspersion on the individual’s honesty. 
 
The DOE consultant-psychiatrist also is troubled by inconsistencies between what the individual 
told him his drinking habits were in college and what he told the personnel security specialist about 
the same matter.5 
 
When asked in January 2003 about his blood alcohol level on May 30, 2002, the individual told the 
DOE consultant-psychiatrist that his BAC was “maybe .13.” Tr. at 29.  The DOE consultant-
psychiatrist believes this statement shows that the individual was “minimizing” because the DOE 
personnel security specialist had told him twice in September 2002 that his BAC was .148. Id. 
 
As for his drinking pattern since May 2002, the individual told the DOE consultant-psychiatrist that 
he rarely drinks.  However, the DOE consultant-psychiatrist noted that the individual told the 
Personnel Security Specialist that he drinks as often as every other  

                                                 
4  The DOE consultant psychiatrist testified that he did not place the individual into any NOS (Not Otherwise Specified) 
category in the DSM-IV-TR because the individual did not provide him with enough information to render such a 
diagnosis. Tr. at 90. 
 
5 In his Psychiatric Report,  the DOE consultant-psychiatrist also pointed out what he thought at the time was a 
falsehood by the individual. When the DOE consultant-psychiatrist questioned the individual about his arrest for 
domestic violence in 1996 he asked the individual if the arrest resulted in any punishment or restriction other than a 
fine. The individual responded negatively.  At the time, the DOE consultant-psychiatrist knew that the individual had 
received two years of probation. At the hearing, the DOE consultant-psychiatrist changed his mind on this matter after 
he learned that the individual had received two years of unsupervised probation in connection with the arrest. See EX. 
13. The DOE consultant-psychiatrist admitted at the hearing that the probation in question would not be considered a 
restriction because it is a “non-reporting probation.” Tr. at 80. 
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weekend. Id. at 32.   Moreover, after the DOE consultant-psychiatrist inquired about the 
individual’s drinking pattern since May 2002, the individual stated, “You know, when I came in, I 
thought you already knew about the DUI so I was thinking, what else could have caused them to 
send me here?”  According to the DOE consultant-psychiatrist, this statement shows that the 
individual was “trying to cover up the tardiness of the revelation” of the DUI. Ex. 8 at 4.   
 
On cross-examination, the DOE consultant-psychiatrist testified that his diagnosis of the 
“subsyndromal” mental condition would be affected that if he were to learn that the individual had 
been honest, credible and trustworthy in his personal life and had not been untruthful with him 
during the psychiatric interview. Tr. at 101-102. In the face of such evidence, the DOE consultant-
psychiatrist would conclude that the individual’s mental condition was situational. Id. at 102. 6 
 
Finally, the DOE consultant-psychiatrist pointed out that it is impossible to know what the 
individual’s drinking pattern currently is or has been through the years because he weaves stories 
that vary from the information that the DOE consultant-psychiatrist has. 7 This shows, according to 
the DOE consultant-psychiatrist, that the individual is minimizing and has a problem with his 
judgment and reliability. 
 

2. The Forensic Psychiatrist’s Opinion 
 
The forensic psychiatrist is board certified in general psychiatry and forensic psychiatry and has 
practiced psychiatry for almost 40 years. The forensic psychiatrist also completed a one-year 
fellowship in occupational psychiatry, a discipline that looks at work-related issues, incidents, and 
problems, including alcohol and other substance abuse. Tr. at 105. 
 
In contrast to the DOE consultant-psychiatrist (id. at 45), the forensic psychiatrist began his 
examination of the individual by taking a history that included medical history, family history, 
sexual history, and developmental history beginning in his childhood. Id. at 105-108. 
 
Of relevance to the issues in this case is the following information gleaned by the forensic 
psychiatrist during his interview.  The individual was reared in a strict home and  

                                                 
6   The DOE consultant-psychiatrist remained in the hearing room and listened to the testimony of the forensic 
psychiatrist and the individual.  At the conclusion of their testimony, the DOE consultant-psychiatrist remained firm in 
his diagnosis.  He did not, however, stay to listen to the testimony of the individual’s wife or two of the individual’s 
managers. 
 
7   In his Psychiatric Report, the DOE consultant-psychiatrist stated that the individual had previously been diagnosed 
with alcohol abuse but that the individual denies he abused alcohol.  At the hearing, the DOE consultant-psychiatrist 
admitted that the alcohol abuse diagnosis was given by a social worker who did not provide any evidence to support that 
diagnosis.  In the end, the DOE consultant-psychiatrist decided not to rely at all on the diagnosis rendered by the social 
worker.  Since the alcohol abuse diagnosis was (1) given by a person not recognized by the Part 710 regulations as 
qualified to render a diagnosis under Criteria H, (2) not supported by any rationale or findings, and (3) rejected at the 
hearing by the DOE consultant-psychiatrist, I accord no weight to the DOE consultant-psychiatrist’s concern that the 
individual denied that he had been diagnosed as suffering from alcohol abuse.  
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described his father as “scary.” Id. at 108.  According to the forensic psychiatrist, the individual gets 
scared when confronted by those in positions of authority. Id.  The individual also tries not to 
displease persons but in so doing the individual comes across as defensive.  In addition, the 
individual does not expound or expand on things because he is trying not to say anything that will 
cause someone to dislike him. According to the individual’s medical history, he has suffered from 
severe anxiety episodes since childhood. Id. at 109. In recent years, the individual has suffered from 
very severe anxiety connected with driving an automobile. The ind ividual sought treatment in 2000  
from a psychiatrist to address this problem. The psychiatrist prescribed an antidepressant 
medication, Celexa, for the individual. Id. at 155. In November 2003, the individual consulted with 
a physician and a psychiatrist again for anxiety after he learned that he would be required to travel 
six hours by automobile to meet with the DOE consultant-psychiatrist. This time the medical 
professionals prescribed Buspar and Clonopin to control the anxiety. Id. at 112, 158.  
 
Regarding the matters that the DOE consultant-psychiatrist highlighted as emblematic of the 
individual’s lack of candor, the forensic psychiatrist provided the following information.  First, the 
forensic psychiatrist testified that stress might have affected the individual’s ability to respond to 
the DOE consultant-psychiatrist’s questions. He pointed out that the individual had a phobia about 
driving and had to drive six hours to reach his destination.  Enroute to the DOE consultant-
psychiatrist’s office, the individual also got lost causing him to be a few minutes late for the 
interview.   
 
As for why the individual did not readily volunteer at the beginning of the interview that he had 
been sent because of the May 2002 DUI, the forensic psychiatrist stated that the individual thought 
the DOE consultant psychiatrist already knew about the DUI.  The forensic psychiatrist opined that 
the individual was not trying to deceive the DOE consultant-psychiatrist by his response.  In fact, 
the forensic psychiatrist believes that the individual’s reference to “9/11” is symbolic of the disaster 
going on in the individual’s personal life. 
 
The forensic psychiatrist does not agree that the individual was “minimizing” when responding to 
the DOE consultant psychiatrist. Id. at 130. The forensic psychiatrist maintains that one must look 
at the context of how this man thinks and how he views himself and life in assessing the veracity of 
his responses.  The forensic psychiatrist related that the individual is an average guy “who doesn’t 
think outside the box too much.”  Id.  The individual, according to the forensic psychiatrist, is so 
anxious at times that he is perceived as defensive. Id. at 131. Moreover, the forensic psychiatrist 
reports that the individual is “cautious, guarded, and careful” about whom he trusts. Id.  This 
defensiveness and anxiousness, however, does not rise to the level of a mental condition or illness, 
according to the forensic psychiatrist. 
 
The forensic psychiatrist also points out that the individual tends to digress in thought and speech, 
often getting lost in mid-sentence. Id. at 108.  In addition, the individual answers questions before 
the questioner completes asking the question. Id. at 121-122. These  
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tendencies, suggests the forensic psychiatrist, might account for the individual’s inconsistent 
responses to questions posed to him.   
 
With regard to the individual’s statement that his BAC on May 30, 2002 was “maybe .13,” the 
forensic psychiatrist testified that it would have been instructive if the DOE consultant psychiatrist 
had asked the individual directly about how he remembered the .13.  Further, according to the 
forensic psychiatrist, it would have been enlightening had the DOE consultant-psychiatrist 
confronted the individual about the discrepancy.  For example, the forensic psychiatrist suggested 
that the DOE consultant-psychiatrist could have asked the individual questions such as the 
following: “Have you heard the number was different?” or “Other people said you had a different 
level.” Id. at 146. The forensic psychiatrist testified that these kinds of questions might have elicited 
more probative information that would have shown whether the individual was lying or not.  Based 
on his three and one-half hour interview of the individual and the responses that the individual 
provided during that interview, the forensic psychiatrist found the individual to be an honest person. 
Id..at 138. 
 

3. The Individual’s Testimony 
 
To address the DOE’s concerns about statements the individual made to the Personnel Security 
Specialist during the 2002 PSI, the individual testified that he was not trying to mislead the 
Personnel Security Specialist when he answered the questions about his past usage of alcohol.  He 
stated that it has been 15 years since he was in college and he was thinking of the worse case 
scenarios when he answered the questions about his alcohol usage at that time.  Id. at 188.   When 
asked if he was listening carefully to the questions posed by the Personnel Security Specialist, he 
replied, “I thought I was. I couldn’t have been.” Id. at 189.  He acknowledged that he has a bad 
habit of interrupting someone when they are talking because he thinks he knows what they are 
going to say.  He explained that he finishes other people’s thoughts in his mind and answers the 
question based on what he thinks they are going to ask.  He added that he is trying to improve this 
flaw. 
 
As for why he did not state immediately to the DOE consultant-psychiatrist that he had been sent 
there because of the DUI, the individua l explained that the Personnel Security Specialist indicated 
that the purpose of the psychiatric referral was to explore issues relating to alcohol.  He assumed 
that the DOE consultant-psychiatrist knew the reason for the referral as well.  Regarding his 
response that he was sent because of “9/11,” the individual explained that he knew of others at his 
facility who had received multiple DUIs and who had never been sent by the DOE for a psychiatric 
interview.  People at his site speculated that he was being sent for a psychiatric interview after one 
DUI because “security was beefed up because of ‘9/11’.” Id. at 191. 
 
The individual explained that when the DOE consultant-psychiatrist asked him if there were any 
other alcohol-related incidents, he thought he meant other than the DUI. Id. at  197. According to 
the individual, “I was obviously there for the DUI.” Id. Because he interpreted the question as set 
forth above, the individual decided that the only other  
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alcohol-related event in his life was his attendance at AA.  The individual made it clear, however, 
that he only went to AA in 1996 to pacify his wife and attempt to derail a possible divorce, not 
because of any alcohol-related incident. Id. at 193. 
 
In connection with the substance abuse program that he entered in 1996 to appease his wife, the 
individual testified that he completed the course and provided for the record, Exhibit E, a letter from 
the Program Coordinator of the Counseling Center.  That letter indicates that he completed the 
education component of the program. According to the individual, when he told the DOE 
consultant-psychiatrist that he had completed the substance abuse counseling program, he was 
referring to this program.   
 
The individual confirmed that the six-hour drive to the DOE consultant psychiatrist’s office was 
very difficult for him.  He claims that he never tried to minimize the amount of alcohol that he 
consumed or the problems that he was confronting.  When asked why his responses to the DOE 
consultant-psychiatrist were different from his responses to the Personnel Security Specialist, the 
individual responded: 
 

I have no idea.  The analyst, he was asking me stuff kind of quick.  Like I 
said, just trying to think through in my head what he was saying and just 
kind of blurted out an answer. 

Id. at 204. 
 

4. The Individual’s Wife’s Testimony 
 
The individual married his current wife three years ago. Id. at 253-254. The two dated for two years 
before they wed. According to the individual’s wife, her husband exemplifies reliability and 
trustworthiness.  She explained that when he married her, the individual took on the enormous 
responsibility of caring for her son who is mentally and physically handicapped.  She related that 
her son is 9 years old and still wears diapers.  According to the individual’s wife, the individual 
willingly changes her son’s diapers and tends to his other needs. For example, the individual 
administers medication to her son which if not given at proper times and in proper doses is a “life or 
death” situation. Id. at 257. 
 
The individual’s wife was not surprised that the individual gave the DOE consultant-psychiatrist the 
impression of being less than forthright. Id. at 258. She explained that getting even trivial 
information out of him is like pulling teeth.  He starts out the conversation and then ends up “going 
around the subject.”  She added, “he doesn’t mean to, he’s not trying to deceive.” Id. 
 

5. Psychological Test Results 
 
The forensic psychiatrist referred the individual to a licensed clinical psychologist for some 
psychological testing. Ex. F.  The psychologist administered the Personality Assessment Inventory 
(PAI) and the Revised Neuroticism, Extraversion, Openness Personality Inventory (NEO). Tr. at 
165.  With regard to the PAI, the psychologist noted  
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that the individual’s level of defensiveness was too great to consider the test results valid. The PAI 
is used to determined if there is an Axis I diagnosis.8   
 
 The NEO test, according to Exhibit F, looks at longstanding personality traits and tries to correlate 
them with an Axis II diagnosis. 9 While the NEO detected a level of anxiety and tension that 
appears to be longstanding, the test results did not trigger information that would yield an Axis II 
diagnosis.  The psychologist who administered the NEO found that the individual is “Mr. Average, 
a rather unassuming, rather mainstream type of individual.” Ex. F at 2.  
 

6. Managers’ testimony 
 
A manager for whom the individual has worked for four years testified that the individual has an 
exemplary performance and attendance record. Tr. at 227-229. He added that the individual’s 
judgment is sound and provided a specific example of how conscientious the individual is about 
ensuring the protection of classified information and material. Id. at 234.   
 
Another senior manager who supervises 175 people, including the individual, testified that over the 
years he has dealt with the individual in various capacities.  Id. at 247.  He stated that the individual 
is trustworthy, reliable and of sound judgment. On the reliability issue, the senior manager noted 
that the individual had perfect attendance for two consecutive years.  Id.  Regarding his 
trustworthiness, the senior manager related that there was an emergency at his facility one time. Id.  
The senior manager asked the individual to work overtime without any supervision and to use his 
ingenuity and expertise to perform some tasks to ensure the facility would run throughout the night.  
According to the senior manager, the individual performed this task well. Id. 
 

7. Hearing Officer’s Findings on Criteria H and L 
 
With regard to Criterion H, I find that the individual has provided compelling evidence that 
convinces me that he does not suffer from a mental condition or illness of such a nature that may 
cause a significant defect in his judgment and reliability.  In evaluating the conflicting psychiatric 
opinions in this case, I found the forensic psychiatrist’s evaluation of the individual to be more 
comprehensive than that of the DOE consultant-psychiatrist.  It was surprising to learn that the DOE 
consultant-psychiatrist had not elicited any kind of history from the individual prior to conducting 
his psychiatric evaluation. For this reason, the DOE consultant-psychiatrist did not know that (1) the 
individual suffered from anxiety attacks connected with driving an automobile; (2) the individual 
was taking prescription medication to address his anxiety issues; and (3) the individual feared 
unfamiliar authority figures. In contrast to the DOE consultant psychiatrist’s limited focus on the 
individual in this case, the forensic psychiatrist  

                                                 
8   According to the DSM-IV-TR, an Axis I diagnosis refers to clinical disorders and other conditions that may be a 
focus of clinical attention. 
 
9   An Axis II diagnosis refers to personality disorders and mental retardation.  See DSM-IV-TR at 27. 
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examined the totality of the individual’s life, including factors that might account for the 
individual’s reaction to people and situations, before deciding that the individual does not suffer 
from a mental illness or condition that could cause a significant defect in his judgment and 
reliability. 
 
From a purely common sense perspective, I find that the individual adequately explained the 
reasons for most of the answers that he provided during the psychiatric interview. I agree with the 
forensic psychiatrist that it was not unreasonable for the individual to assume that the DOE 
consultant-psychiatrist knew that the DOE referred him for a psychiatric evaluation to explore 
alcohol-related issues. The individual’s statement to the DOE consultant-psychiatrist that the DOE 
may have referred him for the evaluation because of 9/11 does not appear designed to deceive or 
mislead in view of the individual’s rationale for the statement.  Specifically, the individual testified 
candidly that he knew many persons at his facility who had received multiple DUIs but none whom 
had been referred by the DOE for a psychiatric examination. Moreover, the individual related that 
there was speculation at his worksite that he was being sent for a psychiatric evaluation because 
DOE security was scrutinizing security clearance holders more closely in the wake of September 
11, 2001. 
 
In addition, the individual convinced me that he earnestly believed that the DOE consultant-
psychiatrist knew about his DUI prior to the psychiatric examination. For this reason, the individual 
thought the DOE consultant-psychiatrist was seeking information about other alcohol-related 
incidents in his life when he asked if anything had come up in the PSI that might have caused the 
DOE to refer him for the psychiatric examination. 
 
Regarding his past attendance at a substance abuse course, the DOE consultant-psychiatrist relied 
on a statement by a social worker that the individual dropped out of treatment after his spouse 
initiated divorce proceedings.10  The individual provided a letter from the treatment center showing 
that he had completed the center’s education program.  See Ex. E. The individual testified credibly 
that when told the DOE consultant-psychiatrist that he had completed the substance abuse 
counseling program, he was referring to this program.  Ideally, the DOE consultant-psychiatrist 
would have inquired during the psychiatric examination why the social worker stated that he had 
dropped out of treatment.  The individual’s response might have elicited the information contained 
on Exhibit E, or would have clearly established that the individual was lying to the DOE consultant-
psychiatrist. 
 
After observing the individual’s demeanor at the hearing for more than seven hours and listening to 
his testimony, it is my opinion that the individual was honest in responding to all questions posed at 
the hearing.  It appeared to me, however, that the individual processes information in a unique 
manner. For example, he repeatedly digressed in his hearing testimony to the point where I would 
remind him that he was not answering the question before him. Tr. at 214. His circumlocutions 
resulted at times in his getting so  

                                                 
10  It is noteworthy that the social worker opined that the individual exhibited no significant defect in judgment and 
reliability due to a mental illness upon his release from the program. Ex. 9. 
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far off the subject under discussion that he appeared to forget what subject he was addressing. In 
addition, the individual sometimes responded to a question using a frame of reference that was 
different from my own.  For example, when I inquired whether he consumed alcohol with dinner, 
the individual thought the term “dinner” referred to dining out at a restaurant. It was only after the 
individual related that he does not go out to dinner often because his 9 year old stepson is so 
disruptive that I realized he must use a different term to refer to eating meals at home in the 
evening.  I immediately explained to him what my question was designed to elicit.  My observations 
of the individual also confirmed those of the forensic psychiatrist, who opined that the individual’s 
anxiety causes him to act like a jackrabbit, quickly answering questions without adequately 
reflecting on his responses. My review of the transcript of the personnel security interview (Ex. 7 at 
20-24) in this case also shows that the individual cut the interviewer off before she completed a 
question and answered questions before the questions were completely formulated. Despite the 
individual’s communication idiosyncrasies, I found him to be an earnest person.  Furthermore, I did 
not find that he was trying to mislead or deceive or the DOE during his hearing testimony.  
 
As for the inconsistencies between what the individual told the Personnel Security Specialist and 
what he told the DOE consultant-psychiatrist about his drinking habits in college, I found the 
individual’s explanation of the inconsistencies to be candid and persuasive.   
 
With regard to the individual’s statement that his BAC in connection with the 2002 DUI was 
“maybe .13,” the individual testified that he spends eight hours of his workday looking at numbers. 
He testified credibly that for him, numbers “run together and that   after a week, he does not 
remember any numbers.” Tr. at 183. He convinced me during his hearing testimony that he simply 
did not remember in January 2004 the precise number that he registered on his BAC test as 
recounted by the Personnel Security Specialist four months earlier. In addition, the individual’s 
attorney made a persuasive argument that if the individual wished to minimize his BAC results that 
he would have selected a number closer to the legal cutoff limit of .10.  
 
Finally, with regard to the discrepancies between what the individual told the Personnel Security 
Specialist about his drinking habits since May 2002 and what he told the DOE consultant-
psychiatrist, the individual provided the following information. He testified that his drinking pattern 
over the last six months is “sporadic.” Id. at 199.  He added that he has consumed alcohol perhaps 
three times during that period. Id. Three times in a six-month period could be construed as either 
“sporadic,” as the individual stated at the hearing or “rare” as the individual told the DOE 
consultant-psychiatrist.  When asked at the hearing if he drinks “every other weekend” as he told 
the Personnel Security Specialist, he replied, “no, not on a regular basis at all.” Id. at 200.  He 
testified that when he told the Personnel Security Specialist that he drank every other weekend, it 
was a “guesstimate.” Id. at 201. He further explained that there have been times in the past when he 
probably drank every other weekend. Id.   
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In the end, the individual has convinced me that he was not untruthful in the psychiatric interview.  
He also convinced me that he has been honest, credible and trustworthy in his personal life.  These 
factors, combined with the forensic psychiatrist’s sound opinion that the individual does not suffer 
from a mental condition or illness which may cause a significant defect in his judgment and 
reliability, mitigate the DOE’s security concerns under Criterion H. 
 
As for Criterion L, the individual provided evidence that convinces me he is honest, reliable and 
trustworthy in his personal and professional life.  For example, he and his wife convinced me that 
the individual’s attentiveness to the needs of his 9-year old mentally and physically handicapped 
stepson demonstrates his personal reliability and trustworthiness. The individual’s managers 
provided specific examples of the individual’s dedication to his job and his reliability and 
trustworthiness on matters of national and physical security at his work site. The managers and the 
individual’s wife also attested to the individual’s reputation for honesty. 
 
The forensic psychiatrist convinced me that the individual’s pre-existing anxiety condition coupled 
with stress affected the individual’s ability to respond succinctly to the DOE consultant-
psychiatrist’s opinions. I found the forensic psychiatrist’s assessment very telling that one must look 
at the context of how this man thinks and how he views himself and life in order to assess the 
veracity of his responses. I personally observed during the seven and one-half hour hearing how the 
individual digresses in responding to questions, how he answers a question before allowing the 
questioner to complete the question, how he responds to a question with circumlocutions, and how 
he interprets words differently from others. In short, the individual is not a good communicator. 
This observation was also made by one of the individual’s managers who testified at the hearing. 
Tr. at 248. As discussed above, despite the individual’s communication shortcomings, I found his 
testimony to be candid and his demeanor to be earnest. In the end, it is my assessment based on 
observing the demeanor of the individual and listening to the testimony of the individual’s wife, two 
managers, and the forensic psychiatrist that the individual is honest, reliable and trustworthy.  To 
the extent the DOE consultant-psychiatrist is correct that the individual exhibited a lack of 
frankness during his psychiatric interview, I find that the behavior was situational.  
 
Based on a careful examination of the testimonial and documentary evidence, I find that the 
individual has mitigated the Criterion L concerns in this case. 
 

B. Criterion J 
 
The DOE consultant-psychiatrist testified that he did not have enough information to diagnose the 
individual as suffering from alcohol abuse or dependence or to find that the individual consumes 
alcohol habitually to excess.  It is the DOE consultant-psychiatrist’s opinion that anyone who has a 
DUI with a BAC of one and one-half times the legal limit has a problem with alcohol. Tr. at  82, 92. 
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The forensic psychiatrist also opined that the individual is neither alcohol dependent nor abusive. 
Id. at 117. He further concluded that there is no pattern that would indicate that the individual uses 
alcohol to excess. Id. The forensic psychiatrist found it noteworthy that the individual did not turn 
to alcohol during his divorce or its aftermath in the late 1990s. In fact, the forensic psychiatrist 
related that the individual did not consume any alcohol for months after his divorce.  The forensic 
psychiatrist testified that if the individual had a problem with alcohol he would have expected that 
the problem would have manifested itself during a period of distress such as the divorce. The 
forensic psychiatrist also opined that, with the exception of the 2002 DUI, there is no current 
evidence that alcohol has negatively impacted the individual’s life.  For example, there is no 
evidence that the individual’s alcohol use has impacted his home life or his work responsibilities. In 
addition, the forensic psychiatrist provided documentary evidence showing that nine of the 10 
laboratory tests measuring the individual’s liver enzymes yielded results within normal levels in 
December 2003. See Ex. G.  The forensic psychiatrist also provided medical documentation to 
support his opinion that the one liver enzyme that yielded a slightly elevated level, the GGT 
enzyme, is not a medically significant fact in view of the normal AST and ALT enzyme levels. 
Finally, the forensic psychiatrist highlighted the results of psychological tests administered by a 
Ph.D. clinical psychologist to the individual.  According to the Psychologist, “keeping in mind his 
general level of defensiveness, [the individual] is not on either of the test procedures endorsing 
items that are typical of individuals who have addiction problems.” Ex. F. 
 
The individual’s wife testified at the hearing that her husband’s DUI was aberrational. Id. at 256. 
She related how upset she was upon learning that the incident had occurred. According to the 
individual’s wife, her husband learned a difficult lesson from the experience. Id. at 255. 
 
One of the individual’s managers testified that he has supervised the individual for four years and 
has never seen any sign that the individual had a problem with alcohol. Id. at 229. The manager 
explained that he does fitness for duty evaluations for his employer and previously worked as a 
paramedic. As a result of his professional responsibilities and training, the manager related that he 
would easily recognize an alcohol problem in the individual if one existed. Id. 
 
A senior manager testified at the hearing that in October 2003 he hosted a barbeque that the 
individual attended. Id. at 249.  According to the senior manager, there was alcohol at the barbeque 
but he observed that the individual only consumed soft drinks. Id. 
 
The individual testified that the DUI is “one of the dumbest things I’ve ever done in my life.” Id. at 
212.  He added that “That’s not my nature. That’s not the way I am.  I made a mistake . . .What I 
can also say is I’m just glad nobody got hurt because it could be a lot, lot worse than just this.”  Id. 
According to the individual, since the DUI he has been stopped at three sobriety checkpoints in the 
last four months without incident. He has not stopped consuming alcohol but claims that he does not 
consume it to excess. Id. at 219.11 

                                                 
11  The fact that the individual attended AA and a substance abuse education course in 1996 does not demonstrate that 
the individual used alcohol habitually to excess or was alcohol dependent or abusive during that time period.  It is the 
individual’s contention that he attended these alcohol-related courses not to address an alcohol problem but to appease 
his wife and prevent a divorce. According to the individual, his wife asked him why he was attending these alcohol-
related courses after he began going.  As discussed in footnote 7 supra, I did not accord any weight to the handwritten 
documentation from the Substance Abuse Treatment Center that provided a diagnosis of alcohol abuse.   
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The nature and circumstances surrounding the individual’s May 2002 DUI are very troubling. The 
individual’s consumption of four or five beers on an empty stomach and his subsequent decision to 
operate a motor vehicle demonstrates extremely poor judgment. The ensuing accident and arrest for 
DUI underscores the gravity of the situation.   
 
Weighed against these negative factors are the following positive ones. It has been almost two years 
since the individual’s DUI arrest and he has not been involved in any other alcohol-related 
incidents. The testimonial and documentary evidence convince me that the DUI was an isolated 
event. The forensic psychiatrist and the lay witnesses convince me that the individual does not 
habitually consume alcohol to excess for purposes of Criterion J.  The individual’s liver enzyme 
tests suggest that the individual is not showing any physiological effects from what alcohol he is 
consuming. Hence, those laboratory results provide additional evidence that the individual is not 
consuming alcohol habitually to excess.  Finally, while not as probative as the laboratory results, the 
results from the two psychological tests administered to the individual show that the individual does 
not “endors[e] items that are typical of individuals who have addiction problems.”  Ex. F.  
 
In the last analysis, the evidence in this case demonstrates that neither a licensed clinical 
psychologist nor a psychiatrist has diagnosed the individual as suffering from alcohol abuse or 
dependence, and that the individual has not been, or currently is, a user of alcohol habitually to 
excess.  I find therefore based on this record that the individual has mitigated the Criterion J 
concerns in this case.  
 
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria  H, J, and L as to whether 
the individual’s suspended access authorization should be restored.  After considering all the 
relevant information, favorable and unfavorable, in a comprehensive common-sense manner, I have 
found that the individual has brought forth sufficient evidence to mitigate all of the security 
concerns advanced by the DOE. I find that restoring the individual’s access authorization would not 
endanger the common defense  
 
 
 
 
 
 



 17 

and would be clearly consistent with the national interest.  Accordingly, I have determined that the 
individual’s access authorization should be restored.   
 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 27, 2004 
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This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter "the individual")
for continued access authorization.  The regulations governing the individual's eligibility are
set forth at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  This Decision will consider
whether, based on the testimony and other evidence presented in this proceeding, the
individual's suspended access authorization should be restored.  For the reasons detailed below,
it is my opinion that the individual's access authorization should be restored.  

I.  BACKGROUND

In April 2003, the Manager of Personnel Security for a Department of Energy (DOE)
Operations Office issued a Notification Letter to the individual, stating that the DOE was in
possession of derogatory information that created a substantial doubt concerning his continued
eligibility for access authorization. 

In the Notification Letter, the Manager finds that the individual has raised security concerns
under Sections 710.8(k), (f) and (l) of the regulations governing eligibility for access to
classified material (Criteria (k), (f), and (l)).  With respect to Criterion (f), the Notification
Letter states that the individual may have "deliberately misrepresented, falsified, or omitted
significant information" from two Questionnaires for Sensitive Positions (QNSPs) which he
completed on May 12, 1989 (the 1989 QNSP) and April 9, 2002 (the 2002 QNSP).  This
information concerned his past use of marijuana. 

Second, the notification letter cites certain information as indicating that the individual used
an illegal drug, i.e., marijuana, which constitutes a security concern under Criterion K of
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Part 710.8.  The information raising a concern in this area consists of the statements
concerning marijuana use contained on his 2002 QNSP and at his July 2002 Personnel
Security Interview (2002 PSI).

Third, the notification letter cites certain information as indicating that the individual engaged
in unusual conduct tending to show he is not honest, reliable or trustworthy, or which furnishes
reason to believe that he may be subject to pressure, coercion, exploitation or duress.  This
constitutes a security concern under Criterion L of Subpart 710.8.  In this regard, the
Notification Letter states that the individual used marijuana while possessing DOE access
authorization although he signed security acknowledgments on April 9, 2002 and May 20,
1994, which advised that using illegal drugs could result in the loss of access authorization.

The DOE also informed the individual that he was entitled to a hearing before a Hearing
Officer in order to respond to the information contained in the Notification Letter. The
individual then requested a hearing in this matter and the Operations Office forwarded this
request to the Office of Hearings and Appeals.  I was appointed to serve as the Hearing Officer.
In accordance with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (the
Hearing) in February 2004.   

At the Hearing, the individual testified on his own behalf.  He also presented the testimony of
a friend from graduate school; his brother; his wife; and the group leader from his place of
employment (the group leader).  Following the Hearing, I convened a conference call to hear
the  testimony of his  former wife, who was not available to testify at the Hearing.  This
testimony is included in the hearing transcript.  These individuals testified concerning their
knowledge of information cited above as raising security concerns, and concerning their
opinion of the individual’s truthfulness, and his honesty, reliability and trustworthiness.  The
DOE counsel in this proceeding presented the testimony of the DOE security specialist who
interviewed the individual at his 2002 PSI.  The DOE Counsel also presented that testimony
of the Associate Program Director from the individual’s place of employment, who testified
concerning the individual’s need for a security clearance and his exceptional contribution to
the program area.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective
requirements imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer.  As
discussed below, Part 710 clearly places upon the individual the responsibility to bring forth
persuasive evidence concerning his eligibility for access authorization, and requires the 
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Hearing Officer to base all findings relevant to this eligibility upon a convincing level of
evidence.  10 C.F.R. §§ 710.21(b)(6) and 710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is
not a criminal matter, where the government would have the burden of proving the defendant
guilty beyond a reasonable doubt.  The standard in this proceeding places the burden of proof
on the individual.  It is designed to protect national security interests.  The hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come forward at the hearing
with evidence to convince the DOE that restoring his access authorization "would not endanger
the common defense and security and would be clearly consistent with the national interest."
10 C.F.R. § 710.27(d).  Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (Case No. VSA-0061), 25 DOE ¶ 83,015 (1996).  The individual
therefore is afforded a full opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so as to permit the introduction
of a very broad range of evidence at personnel security hearings.  Even appropriate hearsay
evidence may be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and through our own
case law, an individual is afforded the utmost latitude in the presentation of evidence which
could mitigate security concerns.    

Nevertheless, the evidentiary burden for the individual is not an easy one to sustain.  The
regulatory standard implies that there is a presumption against granting or restoring a security
clearance.  See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent
with the national interest" standard for the granting of security clearances indicates "that
security determinations should err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption
against the issuance of a security clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues.  In
addition to his own testimony, we generally expect the individual in these cases to bring
forward witness testimony and/or other evidence which, taken together, is sufficient to
persuade the Hearing Officer that restoring access authorization is clearly consistent with the
national  interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995)
(individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).  
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B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue a
decision as to whether granting an access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Part 710 generally provides that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all relevant information,
favorable and unfavorable, as to whether the granting or continuation of access authorization
will not endanger the common defense and security and is clearly consistent with the national
interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements,
and  assess the credibility and demeanor of the witnesses who gave testimony at the hearing.

III.  CRITERION F CONCERNS

The DOE’s Criterion F concern that the individual may have “deliberately misrepresented,
falsified, or omitted significant information” from his 1989 and 2002 QNSPs arises from its
finding that the individual admitted to marijuana use in his 2002 PSI that contradicts the
statements in his earlier QNSPs.   When he applied for a DOE security clearance in 1989, the
individual stated in his QNSP that he had not “used or supplied” marijuana or other illegal drugs
within the past five years.  1989 QNSP at 7.  In a QNSP completed in April 2002, he reported
that he had used marijuana three times in the last seven years, and that these instances of usage
all took place during the period from July through September, 2000.  2002 QNSP at 8.  As a
result of reporting this use of marijuana on his 2002 QNSP, DOE security conducted a PSI
with the individual in July 2002.  The individual made statements concerning his use of
marijuana during that interview that contradicted the statements contained in his two QNSP’s.
Specifically, the Notification Letter finds that at the 2002 PSI, the individual stated that he
used marijuana in 1985, which contradicts the statement in his 1989 QNSP that he had not used
marijuana in the last five years.  The Notification letter also finds that at this PSI, he  stated that
he used marijuana occasionally with his brother, over the last five to seven years, contradicting
the statement concerning usage contained in his 2002 QNSP.  See Appendix to Notification
Letter at 1.   

In h is  May 2003 request for a hearing in this matter, the individual explained that the
statements that he made at the PSI that contradicted those made in his earlier QNSPs were the
result of a lack of preparation and confusion on his part at the PSI.

I came to the interview ill prepared, soon became nervous and confused and
unfortunately, did not accurately recount some of the events in response to the
questioning.
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Individual’s May 2003 letter to the DOE Security Specialist.  With respect to his use of
marijuana before 1989, he asserted that the statement on his 1989 QNSP was accurate because
he stopped using marijuana in 1982 rather than in 1985.

I have thought back carefully on this and am certain, that 1982 was the last year
that I used marijuana prior to employment at [the DOE facility].  I am certain of
this, because I can tie these events to the year that I met my former wife.  We
married in 1983 and I ceased marijuana use after participating in a marijuana
study conducted by [the university I attended] in 1982, before we were engaged.
I was a graduate student at [this university] from 1980 until 1986 and learned of
the study from a fellow graduate student in 1982.  This last usage before
employment at [the DOE facility] occurred 7 years prior to the QNSP that I
completed in 1989.  Unfortunately, during the interview, I had, without careful
reflection, guessed that this had occurred in 1985.

Id.  Similarly, he explained that his statement at the PSI that he had used marijuana
occasionally with his brother over the last five or seven years was inaccurate.

I did use marijuana while on vacation in 2000 and indicated this on the QNSP
form that I filled out in 2002.  During the last 5 or 6 years there were other
occasions that I recall when I had been in the presence of marijuana, but I did not
actively smoke on those occasions.  During the interview, I was thinking back
to all the times that I had been in the presence of marijuana and not
distinguishing the times that I had not used the drug.

Id.  

Prior to the Hearing in this matter, I advised the individual both orally and in writing that the
testimony of knowledgeable witnesses concerning his use of marijuana would be crucial to 
mitigating the concerns raised by his contradictory statements to the DOE concerning
marijuana use. 

As I stated in our December 23 conversation, I strongly urge [the individual] to
consider supplementing his witness list with the testimony of additional
relatives or close friends who are knowledgeable concerning the issue of his
marijuana use, and who are able to corroborate the number of occasions and the
circumstances in which this use occurred.  Such corroborative testimony
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1/ As discussed below, the individual now believes that he used marijuana on one occasion
in the presence of his brother during a vacation in 1999 rather than in 2000. 

appears to be crucial if [the individual] seeks to mitigate the concerns raised in
the  Notification Letter by showing that his use of marijuana has been less
frequent than the Notification Letter indicates.

Id.

January 2, 2004 letter from the Hearing Officer to the individual and the DOE Counsel.  As
discussed below, I find that the individual presented sufficient witness testimony to
corroborate that the statements concerning marijuana use contained in his 1989 and 2002
QNSPs were essentially truthful and accurate.  1/  

A.  Testimony

The following persons testified about the individual’s past use of marijuana.

1.  The individual.

The individual testified that the last time that he used marijuana was in April or May of 2002,
shortly after he completed the 2002 QNSP.  He testified that he used marijuana with an
acquaintance after giving him a ride to his home.  He stated that two years earlier, he used
marijuana on two occasions with this same person and others who were taking a break from
dance lessons.

I met some people, and we chatted, and they invited me to go out to take a break
from the room, this facility where the dance was held, and go out to their truck.
I didn’t anticipate what was going to happen under those circumstances.  I was
actually a bit naive, as I later learned.  All these people knew each other for many
years, and I was a fresh face.  A marijuana cigarette was pulled out and passed
around, and I partook, and that happened on two different Sundays during that
time period.

Hearing Transcript (TR) at 29.  He reported these earlier usages, which occurred in 2000,  on
his 2002 QNSP.    

The individual stated that the only other use of marijuana since the 1980's that he can now
recall occurred when he was vacationing with his brother.  After speaking to his brother, he
now believes that this incident of usage took place in the summer of 1999 rather than in the
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July through September 2000 time frame reported on his QNSP.  Hearing Transcript (TR)
at 27-28.   He described the incident as follows: 

It was a one-time usage.  Again, this was late in the evening, when [the individual
and his brother] were walking out on the beach.  There were people gathered
around.  We ran into some people that he knew, and in this circumstance, again,
a joint was passed around, and I partook.

TR at 33.  He also stated that someone other than himself or his brother provided the marijuana
cigarette on this occasion.  Id.

At the 2002 PSI, the individual had testified that on about half of his recent family summer
vacations, he and his brother had, on one or two nights, gone down to the beach and shared a
marijuana cigarette. 2002 PSI at 14-15.  At the Hearing, the individual testified that following
the PSI he realized that any marijuana use by him during a family vacation had to have occurred
in 1999, 2000 or 2001 when he was not with his former wife or his fiancé.  He said that he
personally remained uncertain about whether he used marijuana on one or more occasions with
his brother, and was relying on his brother’s recollection.

I remain uncertain in my own thinking whether or not there was an event that
occurred once or twice, over one year or over more than one year, and I went
and asked my brother.  I still have a gray area -- I don’t have a good enough
recollection to remember that very well.  He’s convinced that it was just one
time, and I don’t feel like I’m in a position to challenge that, because I’ve been
so confused on these dates. . . . By my own recollection, I can’t be certain that
there was an occurrence more than one time, but it had to be limited to this
three-year time frame, and that’s what I think I confused in the PSI interview.
I’m still not able to resolve this today.

TR at 140.  He stated that he may have used marijuana with one of his other brothers during this
three year period, noting that “I have not tried to trace down other family members and to
attempt to sort this out.”  Id.

With respect to his use of marijuana in the 1980's, he testified that he smoked marijuana in
1981 to 1982, but that he could date this period of use in relation to his marriage to his former
wife, which occurred in September 1983.

We became separated in May or June 1999.  Never during the period of our
marriage did I smoke marijuana, and when you hear the testimony of [my former
wife], she will corroborate that fact.
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TR at 34.  He stated that in 1982, he used marijuana on approximately a monthly basis and that
he also participated in a university sponsored study that paid him to use marijuana and provide
urine samples afterward.

In the PSI that was conducted in July of 2002, I had mistakenly recalled the dates
of both the study and of my recreational use that was associated with this time
period, and had mistakenly said that this occurred as late as 1985, which was a
grave error on my part, and I’m setting the record correct and straight here right
now.

TR at 37.  As corroboration for this study, he submitted a letter from the Director of the
Office of Human Research Ethics of the university, who states that many studies such as the
one described by the individual were conducted at the university focusing on the pharmacologic
and physiologic effects of marijuana and other illegal drugs.  Individual’s Hearing Exhibit E.
The individual testified that it was his understanding that the marijuana for his study was grown
at a federal facility in Louisiana and that the study had the approval of the Drug Enforcement
Administration.  TR at 41.  He testified that he knew that his recreational use of marijuana in
1981 and 1982 had been illegal.

I understood that [the recreational use] was illegal, and it was a mistake in
judgment on my part as a graduate student.  I recognize that, although I’d like to
add that  I have never purchased marijuana or sold marijuana or been in
possession of quantities of marijuana, other than when someone has handed me
a joint.

TR at 42.   As support for his testimony that his recreational use of marijuana in the early
1980's was occasional and ended with his marriage in 1983, he introduced the written summary
of a statement that an Assistant Professor of Pathology at the university had given to an Office
of Personnel Management investigator in 1990.  The Assistant Professor commented that if
the individual “did recreationally use or experiment with marijuana, it stopped before he was
married.”  Individual’s Hearing Exhibit C.

The individual testified that his first use of marijuana was as a college undergraduate and that
“it’s always been a rare circumstance, and there were just a few times in college.”  TR at 43.

2.  The individual’s friend from graduate school.

The individual’s friend from graduate school testified that he knew the individual beginning in
August of 1981.  He stated that he also was a participant along with the individual in the
university sponsored marijuana study and that this study took place in 1982.  He testified that
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he moved away from the university in December 1982.  TR at 63-65.  In 1981 and 1982, he
estimated that the individual used marijuana recreationally in his presence “no more than  once
a month.”  He also never saw him purchase marijuana or possess any quantities of marijuana
other than a marijuana cigarette.  TR at 66.   Although he returned to the university in the years
after 1982 for brief periods, the individual’s friend had no recollection of seeing the individual
use marijuana after 1982.  He testified that in his opinion the individual was honest and
trustworthy, and recommended him “without question” to a  national security position.  TR
at 66-67.

3.  The individual’s former wife.

The individual’s former wife testified that she works at the same DOE facility as the individual
as a team leader in Safeguards and Security.  She stated that she and the individual started dating
in 1982 and married in September 1983.  She stated that she and the individual separated in
June 1999 and later divorced.  She testified that she knew that the individual used marijuana
“when we were first dating.”  She stated that she did not believe that the individual used
marijuana at any time during the period of their marriage.  She also stated that she would
recommend the individual for a position of trust involving work critical to the national
security.  TR at 157-158.  She testified that the individual’s difficulty in his 2002 QNSP and
at the 2002 PSI in accurately remembering the dates of his marijuana use was genuine, and
reflected his natural personality.

My understanding in this case is that there’s been some confusion with dates,
and I just wanted to say that [the individual] has always been, at least when we
were married, kind of the absent-minded professor, so I’m not surprised if there
was confusion on dates, give or take a couple of years.  Details are not his strong
point.

TR at 158. 

4.  The individual’s brother.

The individual’s brother testified that during the period of the individual’s marriage to his
former wife, from September 1983 until their separation in June 1999, he saw the individual
“about two times every three years”.  He stated that he was not aware that the individual used
marijuana during this period and “I’d be really surprised that you would have.”  TR at 104.  The
individual’s brother stated that he recalled one instance in which the individual used marijuana.
This occurred in approximately July of 1999 when the individual visited with family members
at a beach resort on the Atlantic coast.  He described the incident as follows:
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We were down at [the beach resort], and, actually it was [the individual] with his
kids and myself with mine, and we had gone out that evening, we had a sitter with
the kids, actually, and had gone up and down the beach and hitting a few bars, et
cetera, and we were outside, ran into a few friends, a bunch of people kind of out
on the beach sort of drinking, and someone had casually passed [a marijuana
cigarette] over to [the individual].  That was the only time I really recalled it.

TR at 106.  The brother testified that this was unusual behavior for the individual, and may have
been triggered by his recent separation from his wife.

[The individual] never really actively looked to do things like that.  I know that
during that time period, it was a stressful time period for him, going through the
separation with his wife, and we were out -- we did carouse a little bit, we did go
out  drinking a little bit, smoked a few cigars, et cetera, but that was more in
terms of what happened there, the casual incident thing in a social setting, and
I didn’t really pay that much attention, I didn’t feel comfortable in staying there,
and we didn’t stay there very long.

TR at 107.  When asked why the individual would have stated at his PSI that he used marijuana
“occasionally” with his brother on family vacations (2002 PSI at 9), the brother suggested that
the individual was mistaken.

In terms of his talking about multiple occasions, I don’t understand that, other
than the fact that [the individual], unless it’s regarding work, [the individual] is
pretty absent-minded about things. . . .

TR at 108.  He also stated that the individual’s ability to recall specific dates and time frames
without assistance was not good. 

I’m just saying that . . . if you’re going through asking [the individual] detailed
questions about what happened in specific years, et cetera, once he had a chance
to go back and was looking at his records to figure it, I wouldn’t be surprised if
he was off by a year or two.

TR at 109.     
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5.  The individual’s wife.

The indivi dual’s wife testified that she met the individual in January 2001, they became
engaged in February 2003, and were married in October 2003.  She stated that she had never
witnessed the individual use marijuana, but that there was one incident of marijuana use that the
individual told her about “during the time that we were dating.”  TR at 75.  She stated that  the
individual had told her that it was a “spur of the moment kind of thing, and they offered it to
him, and he did smoke.”  TR at 83.  She testified that this use occurred before the individual’s
2002 PSI.

I remember that clearly, because he was very shaken and frazzled by [the PSI] --
by the way that interview went, and he . . . knew this was very serious business.
I am dead certain that any time after [the PSI] he would never have smoked
marijuana, but I can’t tell you how far before that [the 2002 incident of usage
occurred].

TR at 84.  She stated that she is certain that the individual has a strong intention never to use
marijuana in the future.  Id.  She testified that the DOE should trust the individual with a
security clearance because he is truthful and responsible.

I’d like to conclude this by saying that because he is of such high moral
character, because he takes personal responsibility for his actions, and because
he does not lie, [the individual] should be trusted with a security clearance of
any level.

TR at 82.   With respect to the individual’s apparent confusion about time frames and dates at
his 2002 PSI, the individual’s wife stated that the individual is somewhat absent-minded in this
area.  She testified that she once asked him if he could remember the month they met, and his
response was in error by “two full years.”  TR at 76.   

6.  The individual’s group leader.

The individual’s group leader stated that he has worked with the individual since 1999.  He
stated that he sees the individual on a weekly basis at work and that he and his wife occasionally
socialize with the individual and his wife.  He said that he has never seen the individual use or
possess marijuana.  TR at 90.  He characterized the individual’s use of marijuana since 1999
as a “real lapse of judgment” but that he has learned from this experience.
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I certainly consider [the individual] to be very honest, and I think he has high
integrity.  To me, it’s evidenced by his self-identification of this [marijuana use].
. . . 
I think [the individual] has recognized the importance of ensuring that this sort
of thing doesn’t happen again in any way, and so, in part, my opinion that I would
certainly trust him and that I think he has very high integrity, in based on not only
my interactions with [the individual] before the event, but also on his actions
since then.

TR at 98-99.

7.  The Associate Program Director.

The Associate Program Director at the individual’s workplace testified at the request of DOE
Counsel.  He stated that the individual performed important functions at the DOE facility
where he worked and that his work record has been exceptional.  TR at 15-16.  He stated that
the individual has a strong need for a security clearance to perform the job that he’s doing.  TR
at 16.  With respect to the individual’s character, he described him as extremely honest and
committed to the mission of the DOE.  TR at 17-18.

8.  The Security Specialist.

The Security Specialist stated that she interviewed the individual at his 2002 PSI.  She testified
that during the PSI the individual had expressed some doubts with respect to the dates he was
providing concerning his use of marijuana in the 1980's.  She stated that a reasonable
clarification of these dates would be acceptable to her and resolve her security concerns about
this period.  

Regarding his use in the early 1980's, there are no concerns if, after the
interview, [the individual] was able to develop a time line the he believed was
more accurate.  If the clarification seems reasonable to all parties, and it did to
me, I would not have any objections to having the new information entered as
factual.

TR at 125-126.  However, with respect to his use in the last five or six years, the Security
Specialist stated that at the PSI the individual had given specific information concerning
multiple uses with his brother.  

On pages 14 and 15 [of the PSI], he specifically states that half of the times that
he went home, he used marijuana with his brother, and that would occur 
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one to two nights during that vacation time, and he and his brother would usually
share a joint.  So for that time frame, I believe he gave very specific information
which distinguished between the actual use of marijuana and the times he was
just in the presence of it.

TR at 126.  She therefore concluded that his assertion in the 2002 QNSP and his testimony at
the  Hearing that he used marijuana with his brother only once during this time period are
instances of his not accurately reporting his marijuana use.

. . . once we have established that it’s happened more than once, it’s important
for us to list anything where somebody did not report the information to us or
list the information to us, because the purpose of this hearing is for him to
explain why this information was not reported.  We get concerned if somebody
doesn’t report something to us and they are trying to hide something.

TR at 133.  In this instance, she was most concerned that the individual apparently had altered
his account of his use with his brother in a manner that clearly contradicted his testimony at
the PSI.  She referred to the statement of the individual, contained in his May 2003 letter to
her, that he now realized that he only used marijuana once with his brother, and had only been
in the presence of marijuana use on some other occasions.  The Security Specialist believes
that his testimony at the PSI clearly indicated to her that he recalled using marijuana on several
occasions with his brother.  She stated that this sort of clear contradiction concerned her both
as a falsification concern and as a Criterion L concern about the individual’s honesty,
trustworthiness, judgment and reliability.  TR at 134-135.  She also asserted that any use of
marijuana while holding a security clearance indicates illegal activity and raises a Criterion L
concern about his judgment and reliability.  TR at 128.

B.  Analysis

I am convinced by the testimony of the individual, his former wife, his friend from graduate
school, and by the documentary evidence, that the individual’s use of marijuana in the 1980's
was confined to the period prior to his marriage in September 1983.  Accordingly, I find that
the individual was truthful when he reported on his 1989 QNSP that he had not “used or
supplied” marijuana or other illegal drugs in the last five years.

With respect to his more recent marijuana use, I find that the individual has established that he
used marijuana on four or five occasions beginning in July 1999 and ending in April or May
2002, prior to his July 2002 PSI.  All of the instances of use by the individual have been self
reported, and I am convinced that he has attempted to document them to the best of his ability,
first in the 2002 QNSP, then at the 2002 PSI, and finally at the Hearing.  As discussed 
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in the testimony above, there remains some confusion as to whether he used marijuana on
more than one occasion while vacationing in the summers of 1999, 2000 and 2001 with his
brothers and other family members.  His brother who testified at the Hearing stated that he
witnessed the individual smoke marijuana on only one occasion, but both he and the individual
acknowledge the possibility that the individual may have smoked marijuana on another
occasion with another brother or family member during the course of these vacations.  TR
at 107, 140.  As noted above, both the individual’s wife and his former wife testified that the
individual is naturally somewhat absent-minded concerning the details of his personal life.  In
light of all of this testimony, I conclude that the individual honestly cannot remember with
certainty whether he used marijuana more than once during these vacations.  I find that  the
varying accounts of marijuana use on these vacations that he provided to the DOE on the 2002
QNSP, at the 2002 PSI and at the Hearing were honest efforts to accurately report his usage.
I therefore find that he has established that he has not deliberately  misrepresented, falsified,
or omitted significant information in reporting his recent marijuana use to the DOE, and that
he has mitigated the concerns in this regard that are set forth in the Notification Letter.
  
IV.  CRITERION K CONCERN

With respect to his use of marijuana, the individual has reported of his own volition that he
used marijuana on four or possibly five occasions between July 1999 and June 2002.  The
testimony of his former wife, his wife and his brother corroborate that the individual’s recent
use of marijuana has been limited and confined to this period of time.  

The duration and frequency of an individual's drug use are factors crucial in ascertaining the
degree of rehabilitation and reformation which must be demonstrated by an individual seeking
to mitigate concerns arising from drug use.  For example, concerns over drug use can be
mitigated even in cases of recent drug use where the usage was an isolated incident or an event
infrequent enough to warrant acceptance of the individual's assurance that he/she will not be
involved with drugs while holding a DOE access authorization.  In contrast, where illegal drug
use is not an infrequent event, a stricter standard is clearly appropriate.  In such instances, at
least a twelve month period of abstinence is generally required to demonstrate adequate
evidence of rehabilitation and reformation. See Personnel Security Hearing (Case No. VSO-
0023), 25 DOE ¶ 82,761 at 85,580 (1995) (rehabilitation found where individual who used
marijuana "only minimally" remained drug free for a year beyond the treatment period); see
also, Personnel Security Hearing (Case No. VSO-0103), 26 DOE ¶ 82,761 (1996) and cases
cited therein at 85,578. 

In his 2002 QNSP, at his 2002 PSI and at the Hearing, the individual has consistently
maintained that his recent use of marijuana has been limited to approximately four or five
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2/ The 2002 QNSP does not include the individual’s 2002 usage of marijuana, which
occurred after the individual completed the QNSP.

3/ The Notification Letter also finds that a Criterion L concern exists because the
individual used marijuana after attending his DOE facility’s mandatory substance abuse
training and an annual security refresher covering DOE drug policy.  At the Hearing,
DOE Counsel stated that these concerns had been dropped and should not be considered
by the Hearing Officer.  TR at 56-57.  

instances from July 1999 through May 2002.  2/  As discussed above, all of the instances of
use by the individual have been self reported, and I am convinced that he has attempted to
document them to the best of his ability.  I also am convinced that the individual is sincere in
stating his intention not to use marijuana in the future.  At the 2002 PSI, the individual stated
that “my intentions now would be to no longer use illegal drugs while holding a security
clearance.  It’s not worth it to me if it creates a concern for the Department of Energy.”  2002
PSI at 40.  At the Hearing, the individual stated that the concerns expressed by the Security
Specialist at the 2002 PSI convinced him to make a strong personal commitment to refrain
from any use of marijuana in the future.  

I realized, when I left [the PSI], the great mistake that I had made and that this
would be something that would not ever happen again.

TR at 144-145.  

The testimony at the February 2004 Hearing of the individual, his wife and his brother
convinces me that the individual has not used marijuana since May 2002, a period of twenty-
one months .  I also find that the individual is sincere in his intention to refrain from using
marijuana or any other illegal drugs in the future.  Accordingly, I believe that the DOE security
concern related to his marijuana use (Criterion K) has been mitigated.

V.  CRITERION L CONCERNS

The DOE’s security concerns under Criterion L are based on the individual’s use of marijuana
while possessing a security clearance.   In this regard, the Notification Letter states that the
individual used marijuana while possessing DOE access authorization although he signed
security acknowledgments on April 9, 2002 and May 20, 1994, which advised that using illegal
drugs could result in the loss of access authorization.  3/  I find that the individual's
irresponsible and illegal behavior in using marijuana while holding a DOE security clearance
raises concerns about his honesty, reliability and trustworthiness, and that the DOE properly
invoked Criterion L in suspending the individual's clearance.  The DOE 
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security program is based on trust.  If an employee willfully violates the DOE’s stated policy
against using illegal drugs, that trust is violated.  Personnel Security Hearing, Case No. VSO-
0208 , 27 DOE ¶ 82,774 at 85,655 (1998), affirmed (Office of Security Affairs, April 20,
2000).  The individual clearly violated this policy when he used marijuana on several occasions
from July 1999 through May 2002.  He thereby knowingly placed at risk his career and access
authorization.

In the present case, I find that the individual has presented sufficient evidence to resolve the
serious concerns about his judgment, reliability and potential for future association with illegal
drugs.  My impression of the individual, formed at the hearing, is that he is an extremely
competent and dedicated worker.  He also has been honest in his efforts to accurately report
his use of marijuana to the DOE.  It is clear that he now recognizes the seriousness and the
significance of his actions and is sincerely committed to avoiding future drug use.  At the
Hearing, he testified that the 2002 PSI and subsequent events concerning his security clearance
have made him aware “in very clear terms” of the DOE’s strong concerns in this area.  He  now
believes that “I made a vow in holding this position of security that I will not use marijuana or
any illegal drugs, and that is a vow that’s very important to me.”  TR at 117.

Based on the individual’s abstinence from marijuana since May 2002, his honesty in revealing
his former marijuana use, and his strong conviction to adhere to the DOE’s policy in the future,
I find that the individual now has mitigated the security questions raised by his conscious
disregard of the DOE’s drug policy.  I therefore find that the individual has resolved the
Criterion L security concern raised in the Notification Letter.   See Personnel Security
Hearing, Case No. VSO-0313, 27 DOE ¶ 82,835 at 86,001-02 (2000) (Hearing Officer finds
mitigation of concerns raised by the violation of a DOE Drug Certification based on the
individual’s honesty and trustworthiness in self reporting the violation and on the unlikeliness
of a future violation).

VI.  CONCLUSION

As indicated above, I have concluded that the individual has resolved the security concerns
under 10 C.F.R. § 710.8(f), (k), and (l)  relating to his involvement with illegal drugs.  In view
of the record before me, I am persuaded that restoring the individual's access authorization
would not endanger the common defense and security and would be clearly 



- 17 -

consistent  with the national interest.  Accordingly, I find that the individual's access
authorization should be restored.  The parties may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: March 25, 2004
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This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxx (hereinafter "the individual") for continued
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."  This Decision will consider whether, based on the testimony and other evidence presented in
this proceeding, the individual's suspended access authorization should be restored.  For the reasons
detailed below, it is my decision that the individual's access authorization should be restored.  

  I. BACKGROUND

In April 2003, the Manager of a Department of Energy (DOE) Operations Office issued a Notification
Letter to the individual, stating that the DOE was in possession of derogatory information that created a
substantial doubt concerning her continued eligibility for access authorization.  In the Notification Letter the
Operations Office also informed the individual that she was entitled to a hearing before a hearing officer in
order to respond to the information contained in the Notification Letter. The individual requested a hearing
in this matter and the Operations Office forwarded this request to the Office of Hearings and Appeals.  I
was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I
convened a hearing in this matter (hearing).

The Notification Letter finds security concerns related to the individual’s behavior under Criteria F, H, J,
K & L.   10 C.F.R. § 710.8(f), (h), (j) (k) & (l).  Criterion F security concerns relate to falsification.
Criterion H security concerns relate to a finding of a mental condition, which, in the opinion of a psychiatrist
causes or may cause a significant defect in judgment.  Criterion J security concerns relate to the use of
alcohol habitually to excess or a diagnosis of alcohol abuse or dependence.  Criterion K security concerns
relate to the use of illegal drugs.  Criterion L security concerns relate to unusual conduct or circumstances
which indicate a lack of reliability.  
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1/ The Notification Letter also indicated that the individual engaged in unusual behavior under 10
C.F.R. § 710.8(l) (Criterion L).  In specifying the facts supporting the Criterion L concern, the
Notification Letter indicates “See Criteria H and J.”   Because the  behaviors that formed the basis
for the Criterion L security concern were all related to alcohol and marijuana misuse, I made a
tentative determination that the finding of a Criterion L security concern should be dismissed.  The
DOE counsel agreed with my preliminary determination. Accordingly, no further consideration will
be given to the Criterion L security concern.

The Notification Letter bases the Criterion H,  J and K concerns on an October 20, 2002, report by a
DOE consulting psychiatrist.  In that report the consulting psychiatrist diagnosed the individual as suffering
from alcohol dependence and marijuana abuse.  He also found that the individual is a user of alcohol
habitually to excess.  The report also finds that the individual’s alcohol dependence and marijuana abuse
may cause a significant defect in her judgement.    

The Notification Letter indicated that the Subpart F falsification concern is based on the individual’s
statement on a Questionnaire for National Security (QNSP) dated July 7, 1998 that she had not in the last
five years used illegal drugs.  The Notification Letter indicates that during a personnel security interview
(PSI) and a psychiatric evaluation she admitted that she had used marijuana on several occasions before
and after signing the QNSP. 1/ 

II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As discussed below, once a
security concern has been raised, Part 710 clearly places upon the individual the responsibility to bring forth
persuasive evidence concerning her eligibility for access authorization, and requires the hearing officer to
base all findings relevant to their eligibility upon a convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6),
710.27(b), (c), (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal
matter, where the government would have the burden of proving the defendant guilty beyond a reasonable
doubt.  Once a security concern has been raised, the standard in this proceeding places the burden of proof
on the individual.  It is designed to protect national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting her eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that
restoring her access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). 
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This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that
there is a presumption against granting or restoring an access authorization.  See  Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting
of access authorizations indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
In addition to her own testimony, the individual in these cases is generally expected to bring forward witness
testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer that
restoring access authorization is clearly consistent with the national interest.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).  

B.  Basis for the Hearing Officer's Decision

It is my role as the hearing officer to issue a decision as to whether granting an access authorization would
not endanger the common defense and security and would be clearly consistent with the national interest.
10 C.F.R. §710.27(a).  Part 710 generally provides that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all relevant information, favorable
and unfavorable, as to whether the granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest."  10 C.F.R. § 710.7(a).
I must examine the evidence in light of these requirements, and  assess the credibility and demeanor of the
witnesses who gave testimony at the hearing. 

III.  CRITERION J CONCERN

The record in this case indicates that on April 6, 2002 at 6:30 P.M. the individual was under the influence
of alcohol and caused a three car accident that resulted in injuries to the passengers in the other cars.  As
a result of reporting the  accident and arrest to the DOE security office, she participated in a PSI and was
then referred to a DOE consulting psychiatrist for an evaluation.  As stated above, the consulting
psychiatrist diagnosed the individual as alcohol dependent.  The individual admits that she has a serious
problem with the consumption of alcohol.  Thus, the issue I must consider is whether the individual has
shown rehabilitation from alcohol dependence.
   
A.  Testimony

The following individuals testified about the individual’s sobriety since April 2002 and her rehabilitation
efforts.    

1.  The DOE Consulting Psychiatrist

The DOE consulting psychiatrist’s testimony was received in two parts.  Prior to hearing the individual and
the witnesses, he testified about his interview and his evaluation of the individual.  As part of his 2002
evaluation he diagnosed the individual as suffering from alcohol dependence.  
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2/ His report is dated October 20, 2002 and is included in the record of this proceeding as DOE
Exhibit #1. 

Transcript of Hearing (hereinafter Tr.)  at 17.  2/   The consulting psychiatrist’s report stated that during
the evaluation the individual described in detail her AA activities and her decision in April 2002 to cease
consuming alcohol.   He testified that he believed that the individual had a strong commitment to AA and
that her statements that she had not consumed alcohol since April 2002 were true.  Tr. at 17. However,
at the time of the evaluation, October 2002, the consulting psychiatrist believed the individual had not had
a sufficient period of abstinence to be considered rehabilitated.  
After listening to all the testimony, including that of the individual herself, the DOE consulting psychiatrist
gave some additional testimony.  He stated “the question I’m asked is are you showing adequate evidence
of rehabilitation and reformation.  So my one-word answer would be, yes.”  Tr. at 109.  He indicated that
he is familiar with AA and is very impressed with the individual’s 21 month participation in AA and that the
individual is “doing all the right things for all the right reasons.”  Tr. at 110.

2.  The Individual

The individual testified that her April 2002 traffic accident and arrest for driving under the influence of
alcohol (DUI) was a “life-changing event.”  Tr. at 31.  She testified that she has not consumed any alcohol
since April 2002.  Tr. at 36.  In addition to not consuming alcohol she stated “as the fog cleared,  I became
aware of the enormity of the mistakes I had made and the work I needed to do.”  Tr. at 32.  She started
attending AA in April 2002.  As a result of those meetings she began to realize that sobriety was not just
abstaining from alcohol but being “clean and sober.”  Tr. at 32.  She was formulating these insights at the
time of her October 2002 interview with the DOE consulting psychiatrist.  During that psychiatric interview
she told the DOE psychiatrist that her April traffic accident had led her to join AA and to understand what
she needs to do to stay sober for the rest of her life.  Tr. at 33. 

The individual testified in detail about her activities involving AA.  She indicated after completing 90
meetings in 90 days, she reduced the number of meetings she was attending.  Tr. at 86.  However, after
attending meetings less frequently for a short period she realized “it was easy to stay in a positive frame of
mind if I attended meetings daily . . . and that is the only way that I can share or return the gift that I’ve been
given is to show up and essentially welcome the newcomers, to be present and to participate.”  Tr. at 86.
“You gain knowledge, perspective, coping skills by continuing to participate.”  Tr. at 91.  She has
sponsored two new AA members and is currently chairing the 10 A.M. Sunday AA meeting at a local
recreation center.  Tr. at 86.   

She indicated  she is still working the 12 step program and is currently on step 11.  Tr. at 90.  The 12 steps
are a continual process and she believes she is now better able to handle problems in her life.  She stated
that “the way to deal with problems is to communicate feelings and thoughts and to not take it personally
when I disagree with someone.”  Tr. at 92.   She indicated that the AA process 
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is one that requires looking at a character defect and that such introspection is a life long process.  She
plans to work the program for the rest of her life.  Tr. at 94. 

3.  The Individual’s Husband

The individual’s husband testified that they have been married for fifteen years but they have been separated
for two years.  He testified that before April 2002 the individual drank frequently and more than she should
have.  Tr. at 40.  He currently sees his wife twice a week in activities related to their two children. Tr. at
39.  He also sees her occasionally at social occasions hosted by mutual friends.  Tr. at 42.  He indicated
that he has seen her at various times of the day including early morning and late night and he visits her with
and without advance notice.  Since April 2002 he has never seen her drink alcohol.  Tr. at 51.  

He testified that prior to April 2002 the individual kept beer in the house but his observations during the
many times he has been in her house since April 2002 indicate that there has not been any alcohol in her
home since then.  Tr. at 52.  He indicated that the individual has done an outstanding job at stopping the
use of alcohol.  Tr. at 40.  Finally, he testified that he does not believe his wife will consume alcohol in the
future.  Tr. at 51.
   
4.  The Individual’s Father

The individual’s father testified that he sees the individual several times a week.  Tr. at 60.  Before April
2002 he believed his daughter was having problems and that she was abusing alcohol.  Tr. at 63.
However, he indicated that since she started attending AA his daughter is more communicative and they
have a better relationship.  Tr. at 60.  He does not believe she is currently consuming alcohol because he
no longer senses stress in her life and he has seen nothing in her house or in her attitude that would suggest
to him that she is not maintaining her sobriety.  Tr. at 62.  Her father believes the individual now has a
clearer definition of where her focus should be.  “Less maybe thinking of [herself] as a victim and more of
[her] responsibilities to other people.  I think . . . [the individual has] cleared up her vision, and I think she
has a course and speed now.”  Tr. at 58.

5.  The AA Sponsor

The individual’s AA sponsor testified that since April 2002 he has known the individual in his sponsorship
role.  He sees her at meeting on a regular basis and he often talks with her on the telephone.  Tr. at 71.
In that sponsorship role he shares his experiences and the philosophies of AA with the individual in order
to help her maintain her sobriety.  Tr. at 69.  He has watched the individual “trudge the path of recovery
with honesty and earnestness.”  Tr. at 69. 

He indicated that the individual has not used alcohol since April 2002 and that he would be aware of any
relapses.  Tr. at 71.   His experience as a sponsor of 12 people indicates that when a person relapses, he
does not communicate; he does not have an active relationship with his sponsor.  He testified that the
individual has been and continues to be very open and communicative.  Tr. at 76.  
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He testified that the individual and he continue to meet and talk on the telephone and that he believes she
is committed to the AA program and to sobriety.  Tr. at 80.

6.  AA Friend

The friend testified that she has known the individual for about six months and that in addition to AA
activities they socialize on a regular basis.  Tr. at 81.  In order to explain why she believes the individual
is genuinely working hard to maintain her sobriety, she pointed out  that when someone is genuinely working
the program, “they have conflicts, they resist, it is not easy.  They will not always want to do things.”  Tr.
at 82.  However, if a person is just trying to get out of trouble people tend to be compliant and go along.
Tr. at 82.  She believes the individual is successfully overcoming the problems associated with a change
in her life style.  She testified  that she socializes with the individual regularly and that the individual is
honestly working hard and is maintaining her sobriety.  Tr. at 82.    

B.  Analysis

I am convinced by the testimony of the individual, her friends and family that the individual has not
consumed alcohol since April 2002 and that she is committed to sobriety in the future.   The testimony was
very clear that the individual has been deeply involved and committed to AA for 20 months.  The testimony
of the other members of AA also indicated that the individual has a strong, firm commitment to sobriety.

I found the DOE consulting psychiatrist’s opinion that the individual is rehabilitated to be convincing.  The
changes in the individual’s attitudes and behavior related to alcohol are clear and I have therefore
determined that the individual has mitigated the DOE security concern relating to alcohol dependence and
use of alcohol habitually to excess (Criterion J).  For the same reasons, I also find that the Criterion H
security concern  that alcohol dependence may cause a defect in the individual’s judgment has been
resolved.

IV.  CRITERION K CONCERN

During the October 2002, psychiatric evaluation the individual told the DOE consulting psychiatrist that she
had used marijuana and that she had provided false information on her QNSP about her use of marijuana.
Tr. at 32.  The DOE consulting psychiatrist  testified that as a result of the individual’s report of marijuana
use he diagnosed her as suffering marijuana abuse.  

With respect to the use of marijuana, the individual testified that she used marijuana recreationally some 10
to 20 times a year prior to 2002.  She also testified that she used marijuana one last time in May 2002.
I am convinced that the individual has demonstrated that she has not used marijuana for 20 months and that
she is committed to not using marijuana in the future.  Her commitment to the AA program and to living a
life that is both alcohol and drug free is clear.  Therefore, I believe that the DOE security concern related
to her marijuana use (Criterion K) has been mitigated.  Further, 
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for the reasons indicated above with respect to Criterion J, I find that the Criterion H concerns regarding
drug abuse have been resolved.

V.  CRITERION F CONCERN

The individual’s failure to disclose her marijuana use on her 1998 QNSP and during her April 2002, PSI
raise a falsification concern under Criterion F.  The DOE security program is based on trust, and when a
security clearance holder breaches that trust, it is difficult to determine to what extent the individual can be
trusted again in the future. See e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752
at 85,515 (1995), 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case
No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by
OSA, 2000). Therefore, I must look at the statements of the individual, the facts surrounding the falsification
and the individual’s subsequent history in order to assess whether the individual has rehabilitated herself
from the falsehood and whether restoring the security clearance would pose a threat to national security.
See Personnel Security Hearing (Case No. VSO-0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel
Security Review, 28 DOE ¶ 83,005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case
No. VSO-0418), 28 DOE ¶ 82,795 at 85,705 (2001). In the end, like all Hearing officers, I must exercise
my common sense judgment whether the individual’s access authorization should be restored after
considering the applicable factors prescribed in 10 C.F.R. § 710.7(c)(5).

The individual testified that she was working the fourth step in AA at the time she met with the DOE
consulting psychiatrist in October 2002.  The fourth step is “a searching and fearless inventory.”  Tr. at 32.
After discussions with her sponsor she realized that “you need to look at are you being honest with
yourself? And I found that I was not.”  Tr. at 32.  “So I had these ideas when I went to speak with the
[DOE consulting psychiatrist].  And he pretty much cornered me into divulging the additional facts that I
hadn’t shared originally.”  Tr. at 32. “ I had this perception  that it was time for me to be completely honest.
And I did that.”  Tr. at 32.

The individual recognizes that prior to her October 2002 disclosure she failed to provide accurate
information to the DOE about her marijuana use.  She testified that she will be truthful and honor her
commitments in the future.  Tr. at 129.  She believes that her honesty since her October 2002 admissions
and the insights she has gained through AA should convince me that she will be forthcoming in the future.

The testimony indicates to me that the individual’s AA rehabilitation efforts have changed her attitudes
about honesty as well as drug and alcohol use.  The key issue is whether the individual has brought forward
sufficient evidence to demonstrate that she can now be trusted to be consistently honest and truthful with
the DOE in the future. In considering this question, I find that the nature of the individual’s falsifications was
serious. Lying on the form that supplies the information on which a security clearance is granted and lying
during a PSI subvert the integrity of the access authorization process. The individual knowingly and
intentionally provided false information on her 1998 QNSP, and continued the falsification during her April
2002 PSI. 
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Balanced against these negative factors is the fact that after working through her AA program, the individual
did disclose her marijuana use during both her October 2002 psychiatric evaluation and  October 29, 2002
PSI.  Since October 2002 she has been candid and forthcoming with regard to her use of marijuana.  This
individual has demonstrated a change in her attitude toward drugs and alcohol.  By disclosing the
information to the DOE she has shown a change in her attitude regarding honesty about the problems in
her life.  Her recognition of the need for honesty came in October 2002, some 15 months before the
Hearing.  Since that time she has been open and candid with the DOE and I found her to be forthcoming
at the hearing.

 
This is a close case.  However, on balance I believe the information presented here indicates that 15
months is a sufficient period to mitigate this individual’s failure to provide the DOE with accurate
information about her recreational drug use.  I believe that the individual has changed her attitude about
falsification and it is unlikely that this individual will again attempt to mislead the DOE.

VI. CONCLUSION

I have concluded that the individual has mitigated the DOE security concerns under 10 C.F.R. § 710.8.
In view of the record before me, I am persuaded that restoring the individual's access authorization would
not endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, I find that the individual's access authorization should be restored.  

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is
performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 

Thomas L. Wieker
Hearing Officer
Office of Hearings and Appeals

Date: March 12, 2004



Access authorization is defined as an administrative determination that an individual is eligible for access to1

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such
authorization will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is subject to
withholding from disclosure under 5 U.S.C. 552.  Such material has been
deleted from this copy and replaced with XXXXXXX’s.

April 28, 2004
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of  Case: Personnel Security Hearing

Date of Filing: November 3, 2003

Case Number: TSO-0070
   

This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization  under the regulations set forth1

at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  The individual’s access authorization was suspended by the Manager of a Department of Energy (DOE)
Office (the DOE Office) pursuant to the provisions of Part 710.  Based on the record before me, I am of the opinion that the
individual’s access authorization should not be restored at this time.

I.  Background

The individual has been an employee of a DOE contractor since 1998, and was granted a security clearance in October 2000.
DOE Exhibit 10.  In January 2002, the individual was arrested and charged with Aggravated Driving While Intoxicated (DWI),
and promptly reported this to his employer.  DOE Exhibit 9.  The DOE office conducted a Personnel Security Interview (PSI)
with the individual on July 22, 2002.  DOE Exhibit 14.  The DOE office then requested that the individual be interviewed by
a DOE consultant psychiatrist (DOE psychiatrist).  The psychiatrist interviewed the individual on October 10, 2002, and
thereafter issued an evaluation to the DOE, in which he opined that the individual suffered from Alcohol Dependence, with
Physiological Dependence, in Early Partial Remission.  DOE Exhibit 17.  The DOE office ultimately determined that the
derogatory information concerning the individual created a substantial doubt about his eligibility for an access authorization,
and that the doubt could not be resolved in a manner favorable to the individual.  Accordingly, the DOE office suspended the
individual’s access authorization, and obtained authority from the Director of the Office of Safeguards and Security to initiate
an administrative review proceeding.
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The administrative review proceeding began with the issuance of a Notification Letter to the individual.  See 10 C.F.R.
§ 710.21.  That letter informed the individual that information in the possession of the DOE created a substantial doubt
concerning his eligibility for access authorization. The Notification Letter included a statement of that derogatory information
and informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
regarding his eligibility for access authorization.  The individual requested a hearing, and the DOE office forwarded the
individual’s request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer
in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the individual, one of his best
friends, the individual’s counselor, a DOE personnel security specialist, and the DOE psychiatrist.  Both the individual and the
DOE Counsel submitted exhibits.  I closed the record upon receiving the transcript of the hearing.

I have reviewed and carefully considered the evidence in the record.  I have considered the evidence that raises a concern
about the individual’s eligibility to hold a DOE access authorization.  I have also considered the evidence that mitigates that
concern.  I conclude, based on the evidence before me and for the reasons explained below, that the security concerns have
not been fully resolved, and that the individual’s access authorization should not be restored at this time.

II.  Analysis

A. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory information in the
possession of the DOE that created a substantial doubt regarding the individual’s eligibility for access authorization.  In the
Notification Letter, the DOE characterized this information as indicating that the individual (1) “is a user of alcohol habitually
to excess, or has been diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol abuse;” and (2) has
“engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or trustworthy;
or which furnishes reason to believe that he may be subject to pressure, coercion, exploitation or duress which may cause him
to act contrary to the best interests of the national security.”  See 10 C.F.R. § 710.8(j), (l).  The statements were based on
the individual's history of alcohol use, and behavior surrounding that use, as well as on the diagnosis by the DOE psychiatrist
that the individual suffered from Alcohol Dependence, with Physiological Dependence, in Early Partial Remission.

In December 1987, the individual was arrested for underage possession of alcohol and for theft.  In 1990 and 1991, the
individual “took part in his first alcohol abuse treatment, . . .  He intended to be treated as an out-patient, but the evaluator
concluded that he was a ‘two-fisted alcoholic’ and he was admitted as an in-patient for twenty-one days.”  Attachment to
Notification Letter at 2. The individual was arrested again in March 1991 for “Contributing Alcohol Beverages to a Minor and
Consuming an Alcoholic Beverage Next to a Motor Vehicle.”  Id.  During the period April 1993 



- 3 -

through July 1994, while he was serving in the Navy, the individual was involved in two alcohol-related incidents.  Id. at 2.

On January 31, 2002, the individual was arrested for aggravated driving while intoxicated (DWI).  He refused to take a
breathalyzer test and told the officer on the scene that he could not pass a field sobriety test.  Id. at 1.  The individual ultimately
pled guilty to DWI (the charge having been reduced from aggravated DWI), and his license was suspended for one year,
effective May 10, 2002.  

Despite this fact, the individual continued to drive a car, as he admitted to a DOE Personnel Security Specialist [PSS] in his
July 2002 PSI.

[PSS]: So what have you done [to get to and from work] up to now?

[Individual]: Uh, I’ve been taking a chance, actually.

[PSS]: So you’ve been driving on a revoked license?

[Individual]: It’s the only way I can get to work right now and to school.

[PSS]: Uh, you know that’s not good.

[Individual]: Well, I’m trying to work out a schedule with my parents to see if they can drive me to and from
work.

DOE Exhibit 14 at 82. 

After the July 2002 PSI, the individual also drove on a suspended license at least once, when he drove to his October 10, 2002
interview with the DOE psychiatrist.  Transcript of Personnel Security Hearing (Tr.) at 22.  At the hearing in this matter, the
individual testified that this was the only time he drove on a suspended license, an apparent contradiction of the individual’s
admissions in the July 2002 PSI.  Id.

Some of the concerns in the present case arise from the individual’s use of alcohol.  Excessive use of alcohol raises a security
concern due to the heightened risk that an individual’s judgment and reliability will be impaired to the point that he will fail to
safeguard classified matter or special nuclear material.  E.g., Personnel Security Hearing, Case No. VSO-0479, 28 DOE
¶ 82,857 (2002).

A separate concern is raised by the individual’s knowingly driving on a suspended license.  Such disregard for the law raises
concerns that the individual may similarly disregard other laws, including those which protect classified information and special
nuclear materials.   Moreover, this behavior (and the disregard for law and authority that it suggests) indicates a serious lapse
in judgment.  Finally, the contradiction between the individual’s testimony at the hearing and his statements in the 
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July 2002 PSI, concerning the extent to which he drove on a suspended license, raises a question as to whether the individual
testified truthfully under oath at the hearing.

B.  Whether the Security Concerns Have Been Resolved

A hearing under Part 708 is held “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization,” i.e., “to have the substantial doubt regarding eligibility for access authorization resolved.”  10 C.F.R. §
710.21(b)(3), (6).  “In resolving a question concerning an individual's eligibility for access authorization,” I must consider

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and maturity of the individual at the
time of the conduct; the voluntariness of participation; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuation or recurrence; and other relevant and material factors.

10 C.F.R. § 710.7(c).

As discussed below, I find that the concerns related to the individual’s alcohol problems has been resolved.  However, the
individual has not resolved the separate concerns regarding his violation of the law and his apparent false testimony at the
hearing.

1.  Alcohol use (Criterion J)

Since his interview with the DOE psychiatrist 18 months ago, and the subsequent diagnosis of alcohol dependence, the
individual has made impressive strides toward rehabilitation, efforts in line with those recommended by the DOE psychiatrist.

I considered he had kind of like an average severity of his problem and recommended kind of an average treatment
recommendation, which is one year.  A year is a common number to demonstrate adequate rehabilitation and
reformation. . . .  I picked a year and gave just general specifications.  I think outpatient treatment.  I didn’t think he
required inpatient treatment.  I was pretty sure he wasn’t drinking real heavily to where he would need inpatient.  And
typically I’ll say what I did there, leaving it open to him and the treatment provider, as to what sort of specifics they
do in treatment.

Tr. at 41-42.

The individual has provided evidence of his regular attendance at Alcoholics Anonymous (AA) meetings.  Individual’s Exhibit
D.  In addition, the individual presented the testimony of his substance abuse counselor.  The counselor testified that the
individual first visited him on December 
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26, 2002, and last visited him less than two weeks prior to the January 2004 hearing.  The individual began with weekly visits
to the counselor until about March 2003, at which time the visits became biweekly.  At the time of the hearing, the counselor
testified that he was seeing the individual every three or four weeks.  Tr. at 55-56.  Asked at the hearing whether he thought
the individual would return to drinking, the counselor responded, “[H]e worked so hard on, you know – through what we call
recovery issues, like putting your lifestyle together and addressing some major personal issues, and he doesn’t see the need
for drinking.  So I don’t see him returning to drinking.”  Tr. at 64-65.

The DOE psychiatrist was similarly optimistic in his hearing testimony.

Looking at some of the numbers here, it looks like there has been a year and eight months since his last acknowledged
drink, a year and three months since his meeting with me, and a year and one month since he has been in formal
treatment with [his counselor]. . . .  The good signs are he’s done both, he’s got AA and individual counseling.  He’s
shown a commitment in paying out of his own pocket to see [his counselor].  Weekly sessions sound fine, and then
he and [his counselor] thought that after about four or five months, it looks like they went to biweekly, that’s typical,
and continuing now.

. . . .

Probably the most pertinent numbers, what would I think his risk of relapsing into alcohol problems while holding a
clearance.  Then I think his prognosis would be good, like 90 percent chance that he’d be able to continue his sobriety
and his freedom from alcohol-related problems.

Tr. at 86-87, 89.

Based on the evidence and testimony presented by the individual, and the opinion of the DOE psychiatrist, I find that the chance
of the individual returning to drinking in the future is low enough that what risk it does present is acceptable.  Thus, the security
concerns raised by the individual’s problems with alcohol have been resolved.

2.  Conduct tending to show that the individual is not honest, reliable, or trustworthy (Criterion L)

As discussed above, there are separate concerns related to other aspects of  individual’s behavior, specifically his driving
without a license and the factual contradictions between his PSI and his hearing testimony.  I do not find that these concerns
have been sufficiently resolved to warrant restoration of the individual’s clearance.

The Personnel Security Specialist was of the opinion that the resolution of the individual’s alcohol problem resolved the issues
raised under Criterion L as well.  “[T]here has been adequate evidence of rehabilitation and reformation, and the issues as they
were stated in Criterion L related to the 
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 The DOE Psychiatrist agreed.  Tr. at 93 (“I don’t see it as connected either.”).2

alcohol.  So . . . mitigating the [Criterion] J concerns mitigates the [Criterion] L concerns.”  Tr. at 90-91.

I disagree in part.  Two of the specific issues raised in the Notification Letter under Criterion L seem to be tied to the
individual’s use of alcohol.  Attachment to Notification Letter at 2.  To this extent, I agree with the Personnel Security Specialist
that the Criterion L concerns have been resolved because the individual’s alcohol problem has been resolved.  However, I do
not see how the individual’s choice to drive without a license was in any way tied to his use of alcohol.   Thus the individual’s2

rehabilitation from his alcohol problem, as positive and admirable as that is, does not allay the concerns raised by his knowing
violation of the law.

The Personnel Security Specialist also identified what she saw as other factors mitigating the concerns stemming from the
individual’s behavior.

Actually, I think it’s – well, the obvious security concern is that, you know, he was driving under a revoked license and
he shouldn’t be.  However, it’s highly to his credit, because we couldn’t have known it otherwise, that he self-admitted
to it.  You know, he’s in a situation where you have to get to work, and I think I’d feel differently if the situation was
more where he was driving to go out and party, or he decided just to go look at the museums . . . .  Those are not
things out of necessity, but I do find it a necessity to be able to get to work.  And we wouldn’t know the information
if he hasn’t admitted to it on his own, so I see it as favorable.

Tr. at 27.

I agree with the Personnel Security Specialist that the circumstances under which the individual broke the law make some
difference.  If my job were to penalize the individual for his violation of the law, these circumstances might affect the extent of
the penalty.  But those circumstances are not sufficient to alleviate the security concern in this case.  One can imagine
circumstances that would mitigate the concern, such as if the individual had driven with his suspended license on only an isolated
occasion arising out of an emergency.  But the individual admitted that he had been driving to work and school without a valid
license.  Except under exigent circumstances, an individual holding a security clearance does not have the discretion to violate
rules when he believes it is appropriate under the circumstances.  Thus, the contention that the individual violated of the law
“out of necessity” cannot be sufficient to resolve the underlying concern stemming from the violation itself.

Similarly, rarely does forthrightness by an individual in and of itself resolve concerns, even those raised solely by virtue of that
individual’s self-reporting.  So while it is positive that the individual did not hide the fact that he drove without a license, this
does not resolve the concern raised by the 
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 Moreover, it does not appear that the individual volunteered that he had been driving without a license, but3

that he reported this only after being asked.  DOE Exhibit 14 at 82. 

individual’s apparent willingness to break the law.   As discussed above, the real concern is that the individual may in the future3

violate laws that protect classified information and special nuclear materials.   That the individual might only violate those laws
under certain circumstances, or that he might admit such violations, does not negate the risk that the individual will violate such
laws in the first place.

Finally, I was disturbed by the apparent contradiction between the individual’s statements in his PSI and his testimony at the
hearing.  At the hearing, the individual replied “Yes” to the following unambiguous question: “[Y]ou’re saying that the only time
that you drove when you knew your license was suspended was when you drove to [the DOE psychiatrist]’s office?”  Tr. at
22.  Yet, at the July 2002 PSI, the individual admitted that he had received notice of the suspension of his license, and that he
had nonetheless been driving to work and school.  DOE Exhibit 14 at 82.

With regard to one of the specific factors that I am to take into account, the “recency of the conduct,” I note that all of the
conduct under Criterion L discussed above took place quite recently, the driving without a license within the last two years,
and the hearing testimony within the last few months.   Thus, relatively little time has passed since the conduct, and as a result
the mitigating effect of applying this factor is slight.  

This is not to say we can be certain that, if his clearance is restored, the individual would engage in behavior that is dishonest
or in violation of security rules.  But there remains a substantial doubt in this regard, and the Part 710 regulations require that
“[a]ny doubt as to an individual’s access authorization shall be resolved in favor of the national security.”  10 C.F.R. §
710.7(a).

III.  Conclusion

As discussed above, the individual has resolved the security concerns raised by his problems with alcohol.  He has not,
however, resolved the concerns stemming from his violation of the law and the contradictions between his PSI and his sworn
testimony at the hearing.  Therefore, because I cannot conclude that restoring the individual’s access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest, it is my opinion that the
individual’s access authorization should not be restored.  10 C.F.R. § 710.27(a).  The individual 
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may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Steven J. Goering
Hearing Officer
Office of Hearings and Appeals

Date: April 28, 2004



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:   Personnel Security Hearing 

 
Date of Filing:   November 12, 2003 

 
Case Number:   TSO-0071 
 
 
This Decision concerns the eligibility of XXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization (also called a security clearance).  The local 
DOE security office suspended the individual’s clearance after determining that 
information in its possession created substantial doubt about the individual’s continued 
eligibility for an access authorization under the Department of Energy (DOE) regulations 
set forth at 10 CFR Part 710, Subpart A, entitled “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As 
explained below, I have concluded that the individual’s access authorization should not 
be restored at this time.  
 

Background 
 
The individual works for a contractor at a DOE facility where some assignments require 
an access authorization. The local DOE security office issued a Notification Letter to the 
individual on April 16, 2003.  The Notification Letter alleges that DOE has substantial 
doubt about the individual’s continued eligibility for a clearance, based upon 
disqualifying criteria set forth in section 710.8, paragraphs (h) and (j).    
 
The Notification Letter alleges that the individual is a user of alcohol habitually to 
excess, or has been diagnosed by a psychiatrist as alcohol dependent or as suffering from 
alcohol abuse.  This charge is based on an evaluation of the individual by a DOE 
consultant psychiatrist on September 13, 2002.  It is the psychiatrist’s opinion that the 
individual meets the Diagnostic and Statistical Manual of the American Psychiatric 
Association, Fourth Edition, Text Revision (DSM-IV-TR), criteria for Substance Abuse, 
Alcohol.  The psychiatrist concluded the individual has an illness or mental condition that 
causes or may cause a significant defect in her judgment or reliability, and that she has 
not shown adequate evidence of rehabilitation or reformation.   
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According to the Notification Letter, the individual has been involved in four alcohol-
related offenses during the past 20 years: (1) in October 1982, she had an accident while 
driving under the influence of alcohol and a passenger in her car was killed; (2) on July 
23, 1983, she was arrested for Disorderly Conduct and Possession of Alcohol under the 
age of 21; (3) on December 5, 1997, she was arrested for DWI; and (4) on November 3, 
2001, the individual was again arrested for DWI.  These are the bases for the security 
concerns based on Section 710.8(h) and (j).     
 
Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing.  The local DOE security office transmitted the 
individual’s hearing request to the Office of Hearings and Appeals (OHA), and the OHA 
Director appointed me as Hearing Officer in this case.  At the hearing I convened, the 
DOE Counsel called four witnesses: the individual, the individual’s manager, a personnel 
security specialist (who testified by telephone), and the DOE psychiatrist.   The 
individual, who represented herself, testified on her own behalf, and called three other 
witnesses, who are all employed at the same DOE facility, and who are personal friends 
of the individual.  The DOE submitted 14 written exhibits.  The individual submitted a 
written answer to the charges in the Notification Letter, and one written exhibit. 
 

Standard of Review 
 
The applicable DOE regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent 
with the national interest.”  10 CFR § 710.7(a).  In resolving questions about the 
individual’s eligibility for access authorization, I must consider the relevant factors and 
circumstances connected with the individual’s conduct.  These factors are set out in 
section 710.7(c):  
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  

 
A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the 
existence of derogatory information leaves unresolved questions about an individual’s 
eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  10 CFR 
§ 710.21(b)(6).  Once DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individual must come forward with 
evidence to convince DOE that restoring his or her access authorization “would not 
endanger the common defense and security and would be clearly consistent with the 
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national interest.”    See, e.g., Personnel Security Hearing, Case No. VSO-0013, 24 DOE 
¶ 82,752 at 85,511 (1995), and cases cited therein.  The DOE regulations were amended 
in 2001 to state that any doubt regarding an individual’s eligibility for access 
authorization shall be resolved in favor of the national security.  10 CFR § 710.7(a).  For 
the reasons discussed below, it is my opinion that the individual still has not resolved the 
concerns in the Notification Letter, and therefore her access authorization should not be 
restored at this time.  
 

Findings of Fact 
 
Except as noted, the individual does not dispute the facts alleged in the Notification 
Letter.  The individual admits her involvement in four separate alcohol- related offenses 
over the past 20 years, beginning with the 1982 accident that resulted in the death of a 
passenger riding in the car driven by the individual, and DWI arrests in 1997 and 2001.  
She questions the fairness of her arrest in 1983 for Disorderly Conduct and Possession of 
Alcohol under the age of 21, claiming that she was not in possession of any alcohol at the 
time, and attributing that incident to the action of an overzealous police officer. However, 
the individual does not disagree with the DOE psychiatrist’s conclusion that she suffers 
from Alcohol Abuse.   
 
The DOE psychiatrist issued his report on the individual in October 2002.  DOE Exhibit 
3.  Noting the individual’s 20-year history of alcohol-related problems, and the fact that 
she was still drinking at the time of their interview in September 2002, he diagnosed her 
as suffering from Alcohol Abuse, without adequate evidence of rehabilitation or 
reformation.  According to the psychiatrist’s report, to show adequate evidence of 
rehabilitation the individual can do one of the following:  
 

(1)  Produce documented evidence of attendance at Alcoholics Anonymous (AA) 
meetings for a minimum of 100 hours with a sponsor, at least once a week, for a 
minimum of 1 year and be completely abstinent from alcohol and all non-
prescribed controlled substances for a minimum of 1 year following the 
completion of this program = 2 years of sobriety. 
(2)  Satisfactorily complete a minimum of 50 hours of a professionally led, 
substance abuse treatment program, for a minimum of 6 months, including what is 
called “aftercare” and be completely abstinent from alcohol and all non-
prescribed controlled substances for a minimum of 1½ years following the 
completion of this program = 2 years of sobriety. 
 

DOE Exhibit 3 at 21.  According to the psychiatrist’s report, as adequate evidence of 
reformation there are two alternatives: 
 

(1)  If the subject goes through one of the two rehabilitation programs listed 
above, then 2 years of absolute sobriety would be necessary to show adequate 
evidence of reformation. 
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(2)  If the subject doe not go through one of the two rehabilitation programs listed 
above, then 3 years of absolute sobriety would be necessary to show adequate 
evidence of reformation. 

 
Id.   
 
According to the individual’s written response to the Notification Letter, which she 
addressed to the local DOE security office in May 2003,  
 

I met with [the psychiatrist] on September 13, 2002 for a psychiatric evaluation.  
During our session I asked what I needed to do to keep my clearance and 
specifically asked if he recommended any type of treatment for me.  He told me 
that treatment in my case was not necessary because he classified me as a problem 
drinker and not an alcoholic.  His recommendation to me was that I quit drinking 
totally.  I have taken his advice and have not had any alcohol since that day.   

 
Response at 1.  During the hearing in March 2004, the individual explained how she has 
relied on self-help resources, including religion, readings, tapes, her mother, and a 
support group of close friends, to maintain a sober life style.  However, the individual has 
not attended any AA meetings, or followed any other formal rehabilitation program, as 
recommended by the DOE psychiatrist’s report.   
 
This “information gap” raises a disturbing issue: the DOE psychiatrist’s report was issued 
in October 2002, but it was not given to the individual until the end of January 2004, 
almost 16 months later.  If the report had been given to the individual sooner, she could 
have joined AA, and she might even have completed the recommended year of treatment 
by the time of the hearing.  At this stage of the case, the individual was clearly 
disadvantaged by DOE security’s long delay in giving her the psychiatrist’s report.  As 
discussed below, at the hearing the DOE psychiatrist considered whether he could 
moderate his prescription for rehabilitation for this individual, in view of that delay, but 
ultimately concluded that he could not.    
 

Testimony of the Witnesses at the Hearing 
 
The Individual 
 
As noted above, the individual challenges the facts alleged in the Notification Letter 
about the circumstances of her 1983 arrest for Disorderly Conduct and Possession of 
Alcohol under the age of 21.  She admits drinking one beer four hours before the arrest, 
admits she was arrested on those charges, but maintains she was not aware there was beer 
in the car in which she was riding when arrested, and that “[i]t was a case of being at the 
wrong place at the wrong time.”  Hearing Transcript (“Tr.”) at 11.  The individual points 
out that the arrest was “a mistake, and it was thrown out of court.”  Id.   
 
The individual testified that aside from half a glass of champagne she drank as a toast at a 
friend’s wedding in August 2002, she has not drunk any alcohol since April 2002.  She 
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indicated she has not been going to AA because at the end of her interview with the DOE 
psychiatrist in September 2002, she understood “that formal treatment in my case would 
not be necessary.”  According to the individual, she was not aware of the contents of the 
psychiatrist’s report, “and had no idea that I was expected to go to AA.”  Id. at 14.   But 
aside from that, the individual believes 
 

The interview with [the DOE psychiatrist] was the turning point for me in 
realizing that I indeed did have a problem.  I could not admit it to myself, much 
less to anyone else.  And after my meeting with [the DOE psychiatrist] I went 
home, and basically I cried for days.  And I realized that I really did need to make 
some radical changes in my life.  And actually, to date, I am grateful for that 
interview, because it forced me to realize a lot of things that I was running away 
from.   

 
Id.   
 
Although she has not had any formal treatment, the individual described what she has 
done on her own.  She has a group of close friends who meet on a regular basis “to 
provide support and therapy for each other.  We talk about issues and we are there for 
each other…I’ve been able to share and to talk about and to let go of a lot of negative 
emotions and the bitterness and anger that I’ve had over the years.”  Id. at 15-16.   The 
individual has also relied on her religion for support, and on her mother, whom she now 
sees on a daily basis.  After the 2001 DWI arrest, the individual moved from an area 
where alcohol abuse was more prevalent to a different city where she believes her social 
and cultural milieu is more conducive to a sober lifestyle.  In addition to her support 
group, she has also utilized many self-help resources, including motivational, 
inspirational, and psychological self-help books, tapes, and web sites.  See Attachment to 
E-Mail Message from the Individual dated March 2, 2004, “Self-Help Resources.”  One 
of the books the individual consulted was the AA “Blue Book,” which she described in 
her hearing testimony as having “opened up my eyes to see just how bad it can be, and 
just how bad people can get, and just how destructive alcohol can be.”  Tr. at 20-21. The 
individual testified that she does not intend to drink in the future, as she is “deathly afraid 
of alcohol,” nor does she feel any desire to drink alcohol again, even in social situations 
where others are drinking.  Id.  
 
According to the individual, she would have “tried to follow and tried to fulfill 
everything that was stated on [the DOE psychiatrist’s] report,” had she received it earlier.  
Id. at 22.  She described the report as “very disturbing” because it made her realize once 
again that “I indeed had a problem.”  Even though she did not go to AA, the individual 
maintained that by stopping her alcohol consumption, living a sober life, and using her 
own self-help resources, what she did was “the next best thing that I could think of, 
because I did not know that I was required to attend any of these programs.”  Id. at 23-24.   
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The Individual’s Support Group 
 
Each of the three women in the individual’s support group testified on her behalf.  They 
all work at the same DOE facility and hold security clearances.  None of them works 
directly with the individual, and they are personal friends rather than professional 
colleagues.   
 
The first witness described how their group meets occasionally, how they discuss 
personal issues, and support one another.  Id. at 28.  She stated that the individual 
recently moved and now lives nearby so they see each other often, socializing, going to 
church, and playing tennis together.  The individual told this friend about her alcohol 
problems, but the witness never saw the individual overindulge.  This friend testified that 
she had not seen the individual consume any alcohol in a “long while,” “definitely 
months,” but she could not say how long it had been.  Id. at 30.  Since the individual’s 
2001 DWI arrest, this friend has noticed steady improvement in her disposition and 
attitude, which she now finds very positive.   The witness believes the individual has 
learned from her mistakes.  Id. at 32-35.   
 
The second witness from the support group knew about the individual’s 2001 DWI arrest.  
She described the individual’s interview with the DOE psychiatrist as “a turning point” 
that made the individual realize she needed to make some changes, recalling that the 
individual was very upset at the time, but “determined to make amends.”  Id. at 46.  She 
said it had been “a couple of years” since she had seen the individual consume alcohol.  
Id. at 40.  This witness characterized the individual’s current attitude and demeanor as 
“healthy,” and said the individual had discussed “the experiences in her life that have 
caused her to indulge.”  Id. at 43.  The second friend believes the individual can now 
handle everyday stress and any problems that arise without drinking.  Id. at 44. 
 
The third member of the individual’s support group has known her since childhood.  
According to this witness, the 2001 DWI arrest was a watershed event in the individual’s 
life: 
 

I was aware of… her DUI.  She had a hard time with that.  And in my opinion, I 
think that had to happen for her to change her life around.  And I think she’s 
really learned a lesson from that.  I was very concerned about her when she got 
the DUI.  But I think that it’s really kind of a blessing, because she’s different 
now, and I’m really proud of her. 

 
Id. at 50.  She added that the since individual has reformed, moved to a different city, and 
no longer associates with the type of friends she kept in the past, the bad influences 
“aren’t there any more.”  Id. at 51.  This witness has not seen the individual drinking 
since the 2001 DWI arrest.  She does not believe the individual is a secret drinker, and 
she does not believe the individual will ever drink again, even in a crisis, “because she’s 
afraid to drink.”  Id. at 52-55.   
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The Individual’s Manager 
 
The manager outlined the mission and functions of the individual’s organization at the 
DOE facility.  He explained what her duties and respons ibilities are, and what additional 
kinds of work she could be assigned, assuming she had a clearance.  Id. at 57-63.  Ninety 
percent of the work the individual could be assigned is unclassified and does not require a 
clearance.  The manager indicated that the individual would be assigned to temporary 
duty stations in foreign countries.  Id. at 61.  According to the manager, the individual is 
a highly regarded employee.  Neither the manager nor any of the individual’s co-workers, 
who, according to the manager, “can be really cranky when employees don’t show up,” 
has ever noticed any alcohol-related problems with the individual’s performance or 
attendance.  Id. at 67.   
 
The Personnel Security Specialist 
 
The DOE counsel called a personnel security specialist, who testified for less than a 
minute about the facts in the record concerning the individual’s 1983 arrest for 
Disorderly Conduct and Possession of Alcohol under the age of 21.  As noted above, the 
individual questions the basis for that arrest, and attributes it to a mistake.  According to 
this witness, during a Personnel Security Interview DOE conducted in 1984, the 
individual admitted she “had a beer” on the day of that arrest.     
 
The DOE Psychiatrist 
 
The DOE psychiatrist testified last at the hearing, after observing all of the other 
witnesses.  Referring to his October 2002 report, the psychiatrist reiterated his finding 
that the individual was suffering from alcohol abuse, without adequate evidence of 
rehabilitation or reformation.  Id. at 74; DOE Exhibit 3.  He also opined that the 
individual has an illness or mental condition which causes or may cause a significant 
defect in her judgment or reliability, until such time as she is showing adequate evidence 
of rehabilitation or reformation.  Tr. at 77.  The psychiatrist believes this is “a close 
case,” because he is impressed with the positive steps the individual has taken since their 
interview, 18 months before the hearing.  However, the psychiatrist’s opinion is still the 
same as when he wrote the report, in terms of his recommendations for what the 
individual needed to demonstrate rehabilitation or reformation.  Id. at 79.   
 
The DOE counsel, the individual, and I each asked the psychiatrist to think hard whether 
he could change his recommendation, in view of the disadvantage to the individual from 
the 16 month delay in getting a copy of the report.  The psychiatrist’s report 
recommended that if the individual did not go through rehabilitation, she would need 36 
months of complete sobriety.  DOE Exhibit 3 at 21.  The psychiatrist considered that 20 
months of sobriety, which the individual had at the time of the hearing, was “just a little 
bit more than half,” and that was not “close enough” to change his opinion.  Id. at 80-81.   

 
When asked what the individual could have done differently, in order to persuade him 
that she is rehabilitated, the psychiatrist mentioned two things: (1) the individual could 
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have presented expert testimony that she no longer suffered from alcohol abuse, or (2) 
she could have started going to AA meetings immediately after receiving the report six 
weeks before the hearing.  Id. at 80-81.  He reiterated his belief that attending AA with a 
sponsor is the best way for this individual to achieve rehabilitation. In view of the 
individual’s 20 months of sobriety at the time of the hearing, however, the DOE 
psychiatrist updated his recommendation.  He now believes that the individual should 
remain sober, and attend AA meetings with a sponsor for one year, to show 
rehabilitation.  Since the individual will be assigned to temporary duty in foreign 
countries where English language AA meetings may not be available, the psychiatrist 
stated that the individual could still meet his recommendation as long as she attends100 
hours of AA over the course of one year.  Id. at 87. 
 

Analysis 
 
Excessive alcohol consumption often leads to the exercise of questionable judgment, 
unreliability, failure to control impulses, and increases the risk of unauthorized disclosure 
of classified information due to carelessness.  See Personnel Security Hearing, (Case No. 
TSO-0010), DOE ¶ 82,924 (2003), http://www.oha.doe.gov/cases/security/tso0010.pdf, 
and cases cited therein.  Based on the uncontested facts in the record concerning the 
individual’s history of alcohol-related legal problems, and the DOE psychiatrist’s opinion 
in his October 2002 evaluation that the individual suffers from alcohol abuse, without 
adequate evidence of rehabilitation or reformation, I find the local DOE security office 
properly invoked the criteria set forth in section 710.8, paragraphs (h) and (j).   
 
I next consider whether the individual has mitigated the concerns about her excessive 
alcohol use.  While the evidence in the record clearly shows this individual has made 
substantial progress toward rehabilitation since she stopped drinking 20 months before 
the hearing, I agree with the DOE psychiatrist she has not yet achieved that goal.  This 
individual does have a 20-year history of periodic, serious alcohol-related arrests, and I 
accept the DOE psychiatrist’s expert opinion that in addition to maintaining her sobriety, 
she still needs a year of formal treatment such as participating in AA with a sponsor, to 
achieve rehabilitation. Or, in the alternative, the individual still needs another year of 
abstinence to achieve a total of three years sobriety in order to show reformation.   
 
The DOE psychiatrist was sympathetic to the individual because of DOE’s lengthy delay 
in giving her a copy of his report, but he still recommends that she participate in AA with 
a sponsor because in his opinion it would be the most effective way for her to learn more 
about her alcohol issues, and thereby lessen the probability that she relapses.  He pointed 
out that the friends in her support group may be useful, but they do not have alcohol 
problems.  The psychiatrist believes “there is a big value in being in an environment with 
other people that have had alcohol-abuse issues, and alcohol problems.”  Tr. at 80.   
According to the psychiatrist, “AA is successful because of the fact that because of denial 
and minimization, people don’t see it in themselves, but they can see it in somebody 
else.”  Id.  The individual asked the psychiatrist if six months of AA would not suffice in 
her case.  He explained “one year is twice as good as six months because it’s twice as 
long,” adding that “the data on AA is that long-term, voluntary association with AA has 
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the best correlation with long-term sobriety.”  Id. at 84-85.  Ultimately, the issue before 
me is not to determine whether the individual was harmed by the delay in getting the 
psychiatrist’s report, but to assess the status of her recovery. The DOE psychiatrist’s 
testimony is persuasive on this point.     
 

Conclusion 
 
Based on the record in this proceeding, I find that the individual has not yet resolved the 
security concerns under 10 CFR § 710.8(h) and (j) that were specified in the Notification 
Letter.  For the reasons explained in this Decision, I find the individual has failed to show 
that restoring her access authorization would not endanger the common defense and 
security and would be clearly consistent with the national interest.  Accordingly, it is my 
decision that the individual’s access authorization should not be restored at this time.  
The individual may seek review of this Decision by an Appeal Panel under the regulation 
set forth at 10 CFR § 710.28.  
 
 
 
 
Thomas O. Mann 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 14, 2004 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear
material.  10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

March 11, 2004
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 12, 2003

Case Number: TSO-0072

This Decision concerns the eligibility of XXXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.
1/  The regulations governing the individual's eligibility are
set forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or
Special  Nuclear Material."  This Decision will consider
whether, based on the testimony and other evidence presented in
this proceeding, the individual’s suspended access authorization
should be restored.  As discussed below, I have determined that
the individual’s access authorization should be restored.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of
a Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of
the DOE created substantial doubt pertaining to her eligibility
for an access authorization in connection with her work.  In
accordance with 10 C.F.R. § 710.21, the Notification Letter
included a statement of the derogatory information.  

The concern cited in the Letter involves information indicating
that in a report dated June 11, 2002, a DOE consultant
psychiatrist (DOE psychiatrist) diagnosed the individual as
suffering from Major 
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2/ Criterion H includes information that the individual has an
illness or mental condition of a nature which, in the
opinion of a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist, causes or
may cause a significant defect in judgment or reliability.

3/ This psychiatrist did not treat the individual, but was
engaged solely for the purpose of providing an evaluation.

Depressive disorder.  She believed that this disorder may cause
a significant defect in the individual’s judgment and
reliability.  According to the Notification Letter, this
constitutes derogatory information under 10 C.F.R. § 710.8(h)
(Criterion H).  2/  The Letter further noted that in June 2000,
the occupational medical director of the plant where the
individual worked found that the individual did not meet the
requirements for retention in the site’s Personnel Assurance
Program (PAP).  It was his opinion that at that time, due to her
need for psychoactive drugs to control her “major depressive
disorder,” the individual could not safely and reliably perform
her duties.  The Letter also referred to an event in April 2000
in which the individual was arrested for disorderly conduct
during an incident, involving a family argument, in which the
police were called to her home.  

The Notification Letter informed the individual that she was
entitled to a hearing before a Hearing Officer in order to
respond to the information contained in that letter.  The
individual requested a hearing, and that request was forwarded
by the DOE Office to the Office of Hearings and Appeals (OHA).
I was appointed the Hearing Officer in this matter.  In
accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened. 

At the hearing, the individual was represented by an attorney.
The individual testified on her own behalf, and presented the
testimony of a psychologist who treated her (psychologist or
therapist), a psychologist at the plant where she works, her
daughter, her husband, and a close friend who also is a plant
employee.  The DOE Counsel presented the testimony of the DOE
psychiatrist. The individual also introduced into evidence a
letter setting forth the results of a psychiatric evaluation
which was performed by the individual’s psychiatrist about two
weeks before the hearing.  3/  In addition, the individual
submitted into evidence a number of letters and memos of support
and commendation from her co-workers and supervisors. 
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III.  Hearing Testimony and Documentary Evidence

A.  Hearing Testimony

1.  The Individual’s Therapist 

The individual’s therapist testified that he began treating the
individual in January 2000.  He stated that he saw her on a
weekly basis until September 2003, and thereafter on a monthly
basis, which is presently continuing.  Transcript of Hearing
(hereinafter Tr.) at 12.  

He believes that the individual’s depression stemmed from
marital difficulties, which led to her feelings of fatigue,
helplessness and hopelessness.  He also stated that her
depression caused her to suffer from a lack of ability to
concentrate, and that this posed a judgment problem.  He stated
that by the end of 2000, through psychotherapy sessions and use
of some psychoactive medications, these symptoms were
diminishing.   Tr. at 23.  With continuing improvement in her
condition, she gradually reduced her use of medications
beginning in June 2002, and since June 2003, she has not used
any psychoactive medications.  Tr. at 27.  He indicated that as
of June 2003, the individual’s depression had been in full
remission for some time. Tr. 30. 

The therapist testified about the individual’s arrest in 2000
for disorderly conduct.  He stated that part of treating
depression includes teaching a patient self-assertiveness.  He
believed that the individual was attempting to practice some of
the assertiveness skills that she had been discussing in
therapy, but was misinterpreted by the police.  He stated that
she called him immediately, and they spent some extra time to
talk about this event and the issues it raised.  He attributed
the incident to an unfortunate misunderstanding, and not to any
serious mental defect of the individual.  Tr. at 13-15.  

He believed that by June 2002, the time of the DOE consultant
psychiatrist’s evaluation, the individual had made considerable
progress, and was no longer depressed.  He commented on the DOE
consultant psychiatrist’s evaluation that the individual was
suffering from a depressive disorder in June 2002.  He noted
that the individual’s mother-in-law, with whom the individual
had a very close relationship, had passed away in April 2002.
The therapist testified that symptoms such as appetite loss, and
sleep disturbance, which could have given the DOE consultant
psychiatrist
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reason to believe that the individual was depressed, were better
explained by bereavement.  Tr. at 23-26.

The therapist was confident that in the event that the
individual did experience feelings of hopelessness and sadness
in the future, she would know how to cope with them and whom to
call.  He believed that she was familiar with the symptoms of
depression and had an established network of professionals to
help her.  Tr. at 44-45. Overall, the therapist believed that
the individual had achieved  a remarkable improvement.  He
thought she was successful “because it’s just characteristic of
[her] to makeup her mind . . . to work on herself. . . . Her
determination has really pulled her through this.”  Tr. at 39.

2. The DOE Consultant Psychiatrist 

As stated above, the DOE consultant psychiatrist evaluated the
individual in June 2002.  This witness testified that at that
time, there were still some signs that individual was suffering
from depression.  Tr. at 54.  Based on the testimony regarding
the individual’s sustained improvement and her serious
commitment to therapy for depression, the DOE psychiatrist was
convinced that as of the time of the hearing, the depression was
in remission.  She testified that as of the time of the hearing,
the individual had mitigated the Criterion H security concerns
referred to above.  Tr. at 61. 

3.  The Plant Psychologist

This witness indicated that he first became aware of the
individual’s depression in February 2000, and began monitoring
her condition from that time.  There were follow up meetings
with her or reviews of her status in June 2000; January, July,
November and December of 2001; and in January 2002 and July
2002.  This psychologist testified that after the July 2002
review, he believed that the individual had resolved the
depression concerns, and he was in favor of restoring her to her
PAP position.  However, he stated that by that time the DOE
psychiatrist had already voiced her security concerns, and the
Part 708 administrative review process had commenced.
Therefore, his recommendation was not followed.  Nevertheless,
he testified that as of July 2002, he believed that clinically,
“she was doing very well.”  He stated that the testimony of the
individual’s therapist reenforced his own belief that the
individual has resolved her depression and is ready to return to
a PAP position.  Tr. at 69-71.
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4.  The Individual 

The individual does not dispute that she was depressed in 1999-
2000.  With respect to her arrest for disorderly conduct, she
stated that she was trying to have the police pay attention to
her in the context of what she considered a private family
dispute.  After the incident she immediately recognized that she
needed some additional help, and called her therapist.  Tr. at
74-78.  

She indicated that she began to see significant improvement in
her mental condition in 2001 and that there has been continuing
improvement since that time.  She stated that she also feels
better now that she is no longer taking any psychoactive
medications.  She reports that she no longer has feelings of
helplessness, tearfulness or sleeplessness.  Her appetite has
returned to normal.  She believes that through therapy, her
marriage is stronger and her overall quality of life has
improved.  Tr. at 81-85.  The individual is committed to seeking
immediate help if her symptoms of depression return.   Tr. at
88.  As the individual stated: “Whatever it takes for me to be
healthy--I’ll do it.”  Tr. at 89.  
5.  The Individual’s Husband

The individual’s husband testified that he is committed to his
wife’s happiness and making their marriage work.  He supports
her return to work at the plant.  He confirms that he has not
seen any signs of depression in her for “a few years.” He
believes that she is eating and sleeping normally.   

6. The Individual’s Daughter

The individual’s daughter indicated that she was aware of her
mother’s depression in 1999-2000.  She confirmed that her mother
has made positive changes in her life since then.  She believes
that her mother’s marriage is stronger.  She has seen no
symptoms of depression recently.  She confirms that her mother
has good energy levels and believes her mother to be happy.  Tr.
at 108-111.  

7.  The Individual’s Friend

This witness has known the individual for about 20 years as both
a friend and colleague.  At this time, she sees the individual
about once a week for lunch. She confirms that the individual’s
outlook has improved and believes that the individual has good
judgment and is trustworthy.  Tr. at 114-122.  
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B.  Documentary Evidence

As indicated above, immediately prior to the hearing, the
individual sought an evaluation of a psychiatrist.  This
psychiatrist evaluated the individual during two meetings and
wrote a report of her findings.  The individual submitted a copy
of that report into evidence at the hearing.  The report reviews
the individual’s  history of depression.  The overall finding of
the psychiatrist was that the individual’s major depression is
in full remission and has been so since before July 2003. 

The individual also submitted a number of letters from co-
workers, and supervisors, attesting to her superior performance
at work.  

IV.  Regulatory Standards 

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In
this type of case, we apply a different standard, which is
designed to protect national security interests.  A hearing is
"for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting
or restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with
the national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the
granting of security clearances indicates "that security-
clearance determinations should err, if they must, on the side
of denials");  Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security
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4/ The DOE consultant psychiatrist believed that due to the
possibility of a recurrent episode of depression, the
individual should continue to receive maintenance
counseling for two years.  Tr. at 61.  The individual’s

(continued...)

Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  

V.  Analysis

The issue in this case is whether the individual is presently
suffering from  depression, and if so, is it causing or may it
cause a defect in her judgment or reliability.  

There is no question that the individual has suffered from
depression.  The experts and the individual all agree on this
point.  However, as indicated by the testimony above, the
experts also agree that the depression is currently in
remission.  This is attributable to the efforts of the
individual herself.  She has received therapy, which by all
accounts she has taken very seriously.  Her therapist believes
that her depression is currently in remission and has been in
remission for several years.  The DOE consultant psychiatrist
believes that concerns surrounding the individual’s depression
are at this time mitigated.  The plant psychologist believes
that she is no longer suffering from depression and is confident
that she is ready to return to work in the PAP program.  The
individual’s psychiatrist, from whom she sought an evaluation
just prior to the hearing, also agreed that the individual is no
longer depressed.  Thus, the mental health professionals
involved in this case are in agreement that the individual’s
depression is in full remission.  With the exception of the DOE
consultant psychiatrist, they also believe that the remission
has lasted for more than one year.    

I also found the testimony of the individual herself very
persuasive on the issue of the steps she has taken to mitigate
the security concerns.  I am convinced that her marriage and her
life as a whole are much more stable.  I am also persuaded that
she has learned many coping skills from her therapy, and that
she would know how to cope with a future depression incident,
should one occur.  She testified credibly that she would
immediately seek the help of her team of specialists, including
her therapist, the psychiatrist and her internist.  I therefore
believe that the DOE consultant psychiatrist’s concern that the
individual may have a recurrent episode of depression has been
adequately addressed.   4/ 
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4/ (...continued)
therapist is also in favor of continued counseling,
although he did not specify a duration period.  Tr. at 37.
It is clear that the individual is continuing to receive
counseling at this time.  Tr. at 12.  As discussed in the
text, I am confident that the individual will seek help if
her depression symptoms return. I therefore do not find any
reason to be concerned about this rather minor unresolved
point regarding the length of continuing therapy necessary
for this individual. 

5/ I do not believe that the April 2000 disorderly conduct
event referred to in the Notification Letter presents a
current security concern.  First, I am convinced that this
was a single, unusual incident in which the individual
overreacted during a very early stage of her therapy.  She
has learned a lot since that time.  I see no reason to
believe that the event, which took place four years ago,
gives rise to any security concerns at this point.

Overall, I was very impressed with the individual’s earnest,
sustained and obviously successful approach to improving her
health, her marriage and her life as a whole.  This commitment
persuades me that for this individual, depression is unlikely to
create a Criterion H security concern in the future.    5/

VI.  CONCLUSION

Based on the foregoing, I find that the individual has mitigated
the Criterion H security concern cited in the Notification
Letter.  It is my conclusion that the individual’s access
authorization should be restored.    

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: March 11, 2004



* The original of this document contains information which is subject to 
withholding from disclosure under 5 U.S.C. 552. Such material has been 
deleted from this copy and replaced with XXXXXX’s. 
 
 
     March 15, 2005 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 12, 2003 
 
Case Number:  TSO-0073 
 
This Decision concerns the eligibility of XXX XXX XXX (“the individual”) 
to hold an access authorization under the Department of Energy (DOE) 
regulations set forth at 10 C.F.R. §710, Subpart A, entitled "General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material."1  In view of the record and, in particular, 
medical and other testimony given in a hearing held on January 25, 2005, I 
have concluded that the individual’s request for access authorization should 
be granted. 
 
Background 
 
Application was made for the individual – who is employed by a contractor 
at a DOE facility – to be granted an access authorization (security 
clearance).  A background investigation and Personal Security Interview 
(PSI) were conducted.  From these came a recommendation for a 
Psychiatrist interview that was conducted in August 2002.  As a result of the 
investigation, PSI and interview, on May 2, 2003, a Notification Letter was 
issued by the local DOE security office stating that, based on the criteria set 
forth in 10 C.F.R. §710.8, substantial doubt existed as to the individual’s 
eligibility for a security clearance. 
 
Notification Letter 
 

                                                 
1   Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. 
§710.5(a). Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 



The Notification Letter states that under the criterion found at Section 710.8, 
paragraph (j) the individual “is a user of alcohol habitually to excess and 
alcohol dependent without adequate evidence of rehabilitation or 
reformation.” Notification Letter Attachment at 1.   The letter enumerates a 
number of alcohol-involved incidents – four arrests for driving while 
intoxicated (DWI) and an altercation in a bar – beginning when the 
individual “was 17 years old” (approximately 1980) until April 1997. 
 
On the basis of these incidents and the results of the August 2002 
Psychiatrist interview, the Letter states that “alcoholism . . . causes, or may 
cause, a significant defect in the judgment or reliability of” the individual. 
Id.   Finally, the letter advises the individual that under 10 C.F.R. Section 
710 administrative procedures exist through which concerns about requests 
for security clearance may be reviewed.  Id.   This office received the 
individual’s request for a hearing on November 12, 2003. 
 
Record 
 
The record as summarized in the Notification Letter is uncontested: 
 

• In 1980 the individual was twice arrested for DWI and went to “DWI 
school” for one of those arrests. 

• “He received another DWI sometime in 1990 and stayed two days in 
jail.” 

• In “early 1992, he was charged with assault for throwing a guy into a 
group of people at a bar.” 

• In “April 1997 he was arrested for DWI, lost his drivers license and 
volunteered for counseling.  He (had) difficulties with . . . work 
because he lost his license.” 

• “He was an alcoholic in 1997 and 1998.” 
 
Notification Letter, Attachment at 1. 

 
Three years ago, at the time of the psychiatric interview, the individual’s 
history with alcohol – how much or often he drank, when and if he had 
stopped drinking and why – was anecdotal or in dispute.  The individual 
insists that he stopped consuming alcohol in March, 2002.  The record of the 
August 2002 psychiatric record is not dispositive.  What is clear from the 
report of the psychiatric interview is that before he could be considered 



reformed, the individual had to stop drinking for two years under some type 
of recovery program, or to have stopped for three years without supervision. 
 
Between my receipt of the hearing request and the January 25, 2005, 
hearing, 14 months elapsed.  The bulk of that period passed while the 
individual unsuccessfully sought a “self-exculpatory polygraph” under the 
provisions of 10 CFR Section 709.  The examination was requested by the 
individual to allow him an opportunity to try to resolve in his favor the claim 
that he had stopped drinking in March of 2002, i.e., well before the 
psychiatric interview.   
 
Concerning polygraphs, the applicable regulatory provisions describe “the 
categories of individuals who are eligible for  . . . polygraph testing.” 10 
C.F.R. § 709.1 Included in that coverage are “positions where the applicant 
or incumbent has requested a polygraph examination in order to respond to 
questions that have arisen in the context of . . . personnel security issues.”  
10 C.F.R. § 709.1 and 4 (a) (10) (emphasis supplied).  This is termed a “self-
exculpatory polygraph.”  Although not entirely clear, it appeared to me that 
the individual was arguably entitled to receive such an examination in the 
context of the personnel security clearance process.   
 
All this notwithstanding, the individual’s request for a polygraph was never 
acted on affirmatively.  After more than a year, I saw no choice but to 
schedule the January 25, 2005, hearing under 10 C.F.R> part 710.  The last 
communication in the polygraph saga arrived here the day before the 
hearing.  It is a copy of a January 20, 2005 letter to the individual rejecting 
the polygraph questions which the individual had been asked to propound 
for the self-exculpatory examination. January 20, 2005 letter from Dan 
Richer, Manager, Personnel Security Division.  
 
Hearing 
 
The hearing was held on Tuesday, January 25, 2005.  Appearing for DOE 
were Counsel, a DOE-sponsored Psychiatrist and, by telephone, a DOE 
Security Specialist.  On behalf of the individual four friends, acquaintances 
and coworkers appeared, as well as his girlfriend of 15 years.  
 
DOE Security Specialist 
 



The DOE Security Specialist testified by telephone as to the accuracy of the 
record concerning the PSI, and the unsuccessful request for the self-
exculpatory polygraph.  The Security Specialist could not offer any 
testimony as to the individual’s continuing assertion that he had stopped 
drinking alcohol several years before, in March, 2002.  
 
The Individual’s Witnesses 
 
Five persons testified for the individual.  Ten colleagues and personal 
friends of the individual submitted written material attesting to his honesty, 
his character and his sobriety.  A letter from Aparimita Llahiri, M.D., of 
Aspen Medical Care Associates was provided attesting to the individual’s 
sobriety.2 
 
The first witness had known the individual since hiring him in May, 2001, 
and sees him daily.  The witness has also had some social and other 
involvement with the individual and has therefore seen him in a variety of 
settings for nearly four years.  He knew of the individual’s DWI’s, believes 
that he had some influence on the individual’s decision to stop drinking and 
testified without qualification that the individual had not consumed any 
alcohol since 2002. Transcript of January 25, 2005 Hearing (Tr.) at 38-48. 
 
The next witness has a career background in the transportation of nuclear 
materials as a courier and supervisor.  As such he was extensively versed in 
security matters, including being trained to recognize when an individual 
was impaired by alcohol and other substances.  He has known the individual 
on and off the job since 2003 and testified without qualification that he had 
never seen the individual impaired or even consuming alcohol. Tr. at 50-59. 
 
The third witness is the individual’s supervisor and has known the individual 
on the job for the last four years.  He testified as to the individual’s good 
character, outstanding work habits and asserted unequivocally that he had 
never seen the individual drink alcohol or be impaired. Tr. at 61-69. 
 

                                                 
2   The letter also explains, with accompanying documentary laboratory and other medical testing material, 
the result of a liver enzyme test administered to the individual which appeared to indicate alcohol 
consumption.  Instead, the result stemmed from low testosterone levels and an associated affliction.  When 
those conditions were successfully treated, the irregular liver enzyme test result that indicated possible 
alcohol consumption returned to normal and the issue was resolved in the individual’s favor. Letter (and 
attachments)  from Aparimita Lahiri, M.D. dated March 5, 2004. 



The fourth witness has known the individual since childhood and has seen 
him on and off the job since 1997 or 1998.  He knew of the individual’s 
history with alcohol and testified that he had not actually seen the individual 
drink alcohol for four years or more.  Like several other witnesses, he 
testified that the individual is a very determined man and that “when he says 
he’s going to do something (e.g., stop drinking), he . . . does.” Tr. at 76. 
Also like others, this witness testified that the individual is not drinking any 
more. Tr. at 72-85. 
 
The last witness for the individual was his girlfriend with whom he resides.  
They have been together for 15 years.  She testified that the individual had 
consumed alcohol at one time but had stopped, and that she had not seen him 
drink for three years.  She also stated that there is no alcohol in their house. 
Tr. at 87-93. 
 
In summary, every witness was well acquainted with the individual 
personally and/or worked closely with him.  All saw the individual on a 
regular basis either during working hours and/or afterwards.  In addition, a 
number had extensive, career experience with security concerns and 
procedures as well as with substance abuse.  The testimony of the witnesses 
covered the totality of the individual’s working and non-working life 
beginning with 1998 until the present, with emphasis on the last three years. 
 
Concerning the weight accorded the witnesses, it is important to understand 
that the individual leads a very structured working life.  He lives a 
substantial distance from his job site so that merely commuting requires 
several hours daily.  That means rising very early, driving for approximately 
90 minutes, working a full day, commuting again, and then a period at home 
and sleep.   Accounting for each of these periods – when arriving at work, 
during the day, and when arriving home – convincing witness testimony was 
offered stating categorically that the individual was not consuming or under 
the influence of alcohol at any of these times.  Witness testimony was also 
given for weekend activities.  Each witness testified convincingly and 
without reservation that the individual had stopped drinking alcohol and/or 
had not to their knowledge ever taken a drink during the last three years. 
 
The DOE-Sponsored Psychiatrist 
 
The DOE-sponsored psychiatrist was present for the entire hearing prior to 
testifying.  The psychiatrist testified as to his previous findings.  He also re-



interviewed and re-evaluated the individual based upon the testimony of the 
individual, the written medical testimony3 provided for the record, and all of 
the witness testimony.  In view of all the evidence and the fact that the 
individual has abstained from alcohol for three years – the DOE psychiatrist 
diagnosed the individual as being in full remission. Tr.  at 125. 
 
The crucial portion of the transcript follows: 
 

Psychiatrist:  When I reviewed this case last night, I was just thinking, 
as I was reviewing, I just hope he’s not drinking, because it’s three 
years, and no matter what else he’s done, he doesn’t have to go to 
rehabilitation, as long as he can prove that he’s not drinking, or 
present good, strong evidence he’s [not]  . . . I’m going to be able to 
be favorable. 
 
Counsel: In your opinion, would he (the individual) – is he – based 
on your diagnosis, does he need to remain (sober) for the rest of his 
life? 
 
Psychiatrist: Yes. 
. . . . 
 
Counsel: And the real crux question here is, and you may have 
already answered it, but I want to make sure there is no 
misunderstanding, do you believe he (the individual) has met your 
criteria for rehabilitation or reformation. 
 
Psychiatrist: He has met my criteria for adequate evidence of 
reformation. 
 
Counsel: That’s because – 
 
Psychiatrist: Yes. 
 
Counsel: --he (the individual) has not consumed any alcohol for 
almost three years, is that correct? 
 
Psychiatrist: That’s correct.  And I believe the evidence is very strong. 

                                                 
3   See note 2, supra. 



 
Counsel: You were impressed with what you heard today, that he 
(the individual) is not drinking? 
 
Psychiatrist: Yes. 
 
Counsel: All right.  I don’t have any other questions. 

Tr. at -125-6 
 

Standard of Review 
 
Applicable DOE regulations state that "[t]he decision as to access 
authorization is a comprehensive, common-sense judgment, made after 
consideration of all the relevant information, favorable or unfavorable, as to 
whether the granting of access authorization would not endanger the 
common defense and security and would be clearly consistent with the 
national interest." 10 C.F.R. § 710.7(a). In resolving questions about the 
individual’s eligibility for access authorization, one must consider the 
relevant factors and circumstances connected with the individual’s conduct, 
set out in Section 710.7 (c): the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct, to include 
knowledgeable participation; how recently and often the conduct occurred; 
the age and maturity of the individual at the time of the conduct; whether 
participation was voluntary; rehabilitation, reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors. 
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is 
authorized when the existence of derogatory information leaves unresolved 
questions about an individual’s eligibility for access authorization. A hearing 
is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.” 10 CFR § 710.21(b) (6).  Once DOE 
has presented derogatory information affecting an individual’s eligibility for 
access authorization, the individual must come forward with evidence to 
convince DOE that restoring his or her access authorization “would not 
endanger the common defense and security and would be clearly consistent 
with the national interest.” See, e.g., Personnel Security Hearing (Case No. 
VSO-0013), 25 DOE ¶ 82,752 at 85,511 (1995), and cases cited therein. The 
DOE regulations were amended in 2001 to state that any doubt regarding an 



individual’s eligibility for access authorization shall be resolved in favor of 
the national security. 10 C.F.R. § 710.7(a).   
 

Analysis & Decision 
 
It is clear from the foregoing that the individual has fully resolved the 
concerns in the Notification Letter which led to this proceeding.4  He has 
ceased drinking alcohol, he has been abstinent for three years as the DOE-
sponsored psychiatrist stated would be necessary, and that psychiatrist has 
himself testified that the individual is rehabilitated and recovered from his 
alcohol problem.  Thus any concerns as to the individual’s holding a security 
clearance have been resolved.  Under these circumstances – where the 
record and the DOE-sponsored psychiatrist support granting the request for 
access authorization -- I conclude that the concern has been resolved. 
 
 

Conclusion 
 
Based on the hearing and the full record in this proceeding, I find that the 
individual has fully resolved the security concerns presented under 10 C.F.R. 
§ 710.8(j).  For the reasons explained in this Decision, I find the individual 
has shown that granting him access authorization would not endanger the 
common defense and security and would be consistent with the national 
interest. Accordingly, it is my decision that the individual be granted access 
authorization. Review of this Decision by an Appeal Panel may be sought 
under the regulation set forth at 10 C.F.R. § 710.28. 
 
 
 
Richard T. Tedrow 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 15, 2005 
 
 
 

 

                                                 
4  This includes the elevated liver enzyme matter discussed in note 2, supra. 



 An access authorization is an administrative determination that an individual is eligible for access to1

classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Decision as access authorization or a security clearance.  
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August 23, 2004  
DEPARTMENT OF ENERGY
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Hearing Officer's Decision

Name of Case:    Personnel Security Hearing

Date of Filing:                November 18, 2003

Case Number:            TSO-0075

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."  1

I.  Background

The individual is employed by a Department of Energy (DOE) contractor in a position for which a
security clearance is required. On June 28, 2002, he was arrested for Driving While Intoxicated
(DWI). Acting on this information, the local security office initiated an investigation of the individual. As
part of this investigation, he was interviewed by a security specialist. After this Personnel Security
Interview (PSI), the individual was referred to a local psychiatrist for an agency-sponsored evaluation. 

The Manager of the local security office reviewed the results of this investigation and determined that
derogatory information existed that cast into doubt the individual’s continued eligibility for a security
clearance. The Manager informed the individual of this determination in a letter that set forth in detail the
DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the
Notification Letter. The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer in order to resolve the substantial doubt concerning his continued eligibility for
access authorization. The individual requested a hearing on this matter. The Manager forwarded this
request to the Office of Hearings and Appeals and I was appointed the Hearing Officer.  
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II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information that created
a substantial doubt as to the individual’s eligibility to hold a clearance. This information pertains to
paragraphs (j) and (l) of the criteria for eligibility for access to classified matter or special nuclear
material set forth at 10 C.F.R. § 710 et seq. Paragraph (j) defines as derogatory information indicating
that the individual has been, or is “a user of alcohol habitually to excess, or has been diagnosed by a
psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”
10 C.F.R. § 710.8(j).  As support for the security concerns set forth in this paragraph, the Notification
Letter cites the diagnosis of the DOE psychiatrist that the individual suffers from alcohol abuse, and that
there is insufficient evidence of rehabilitation or reformation. Although the individual claimed to have
completely abstained from alcohol use for three months as of the date of the DOE psychiatrist’s
evaluation, the Letter cites the DOE psychiatrist’s finding that the individual’s blood tests revealed
elevated liver enzymes, and his conclusion that the levels are consistent with those of someone who
continues to abuse alcohol. The Letter also refers to the individual’s statements during two PSIs that he
began consuming alcohol in high school and probably drank to intoxication every weekend, and that he
has consumed alcohol “to the point of blacking out.” Attachment to Notification Letter at 1. 

Paragraph (l) pertains to information indicating that the individual “has engaged in unusual conduct or is
subject to circumstances which tend to show that he is not honest, reliable or trustworthy; or which
furnishes reason to believe that he may be subject to pressure, coercion, exploitation or duress which
may cause him to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l).
Under this paragraph, the Letter refers to the individual’s five arrests or citations for underage drinking,
DWI, and failure to pay the fines incurred as a result of the individual’s underage drinking arrests, and
to an alleged inconsistency between statements that the individual made during his 2002 and 1996
PSIs. 

III. REGULATORY STANDARDS

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that
in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns,
the burden is on the individual to produce evidence sufficient to convince the DOE 
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  Security Analyst: Do you have any relatives that have had any problems with alcohol?2

   Individual: Um, my dad used to drink. He’s . . . quit for like . . . six or seven years already . . . .     My
brother used to    drink, too, but . . . he quit since like four or five years ago, too.
   Security Analyst: Would you say that they’re alcoholics, your brother or your dad?
   Individual: Now?
   Security Analyst: No, well, once you’re an alcoholic whether you’re drinking or not –
   Individual: Hm.
   Security Analyst: . . . either you’re a recovering alcoholic or you’re not.
   Individual: Hm.
   Security Analyst: --so, … would you say that your . . .
   Individual: Yeah, I guess I would call ‘em recovering alcoholics.

December 16, 1996 PSI at 26-27. 

 The Notification Letter erroneously states that the individual admitted having consumed                alcohol3

to the point of “blacking out.”

that restoring access authorization “will not endanger the common defense and security and will be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing,
Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995)(affirmed by OSA, 1996), and cases cited
therein. For the reasons that follow, I conclude that the individual has not made this showing, and that
his clearance should therefore not be restored. 

IV. THE HEARING

The hearing in this matter began on April 15 and was reconvened on May 5, 2004. A security analyst
and the DOE psychiatrist testified for the DOE. Testifying for the individual was a forensic pathologist,
a clinical psychologist, two of the individual’s formed supervisors, the individual’s brother and wife, and
the individual himself.   

The DOE psychiatrist testified about his evaluation of the individual. As part of his evaluation, he
reviewed the individual’s personnel security file, and he stated that this information raised “a number of
[alcohol-related] issues that concerned me.” Hearing Transcript (Tr.) at 85. The first such issue was an
alleged family history of alcohol abuse or dependence, based on information obtained from the
individual during his 1996 PSI.  The DOE psychiatrist also said that he was disturbed that the2

individual began drinking at an early age, and that he had drank to the point of passing out. Id. 3

Another item of concern was the individual’s admission that he had had a beer after his uncle’s funeral
in July 2002, shortly after his June 2002 DWI arrest. “For many people, after they get a DWI,” he
explained, “it’s a wake-up call with which they realize, ‘This is causing severe problems to me, I’ve got
to stop drinking.” Tr. at 87. 

The DOE psychiatrist then discussed the results of the individual’s blood tests. He stated that the
individual’s levels of gamma-glutamyltransferase (GGT), a liver enzyme, were slightly elevated. This
indicated that something was damaging the individual’s liver, he testified, and the most likely culprit was
excessive alcohol use. Tr. at 98-101. He then referred to a quotation that he gave in his report from the
Diagnostic and Statistical Manual, Fourth Edition, Text Revision (DSM-IV-TR) indicating that “70
percent of the time people that have abnormally elevated 
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 “Associated Laboratory Findings: One sensitive laboratory indicator of heavy drinking is an elevation (>304

units) of gamma-glutamyltransferase (GGT). This finding may be the only laboratory abnormality. At least
70 percent of the individuals with a high GGT level are persistent heavy drinkers (i.e., consuming eight or
more drinks daily on a regular basis.” DSM-IV-TR at 218.

 The DSM-IV-TR defines alcohol abuse as being 5

A maladaptive pattern of alcohol use leading to clinically significant impairment or distress,
as manifested by one or more of the following, occurring within a twelve-month period:

1. Recurrent substance use resulting in a failure to fulfill major role obligations at work,
school, or home (e.g., repeated absences or poor work performance related to alcohol
use; alcohol related absences, suspensions, or expulsions from schools, neglected
children or household)

2. Recurrent alcohol use in situations in which it is physically hazardous (e.g. driving an
automobile or operating a machine when impaired by alcohol use)

3. Recurrent alcohol-related legal problems (e.g. arrests for alcohol-related disorderly
conduct)

In his report, the DOE psychiatrist found that the individual fulfilled criterion one. DOE psychiatrist’s report
at 6. However, at the hearing the DOE psychiatrist appeared to recede from that finding, stating that “I
think I’m on iffy ground on diagnostic criteria number one,” Tr. at 114, and that while he could make a
reasoned argument for the application of this criterion, “I think, technically, I would drop criterion number
one as being fulfilled . . . .” Tr. at 115. 

I agree with the DOE psychiatrist that the record in this matter does not adequately support the application
of this criterion to the individual. There is sufficient evidence in the record to support the existence of only
one instance of alcohol use resulting in a failure to fulfill a major role obligation: the individual’s 2002 DWI
arrest. Therefore, the requirement of recurrent use is not satisfied. The fourth criterion for alcohol abuse,
continued alcohol use despite having persistent or recurrent social or interpersonal problems caused by that
use, was not relied on by the DOE psychiatrist in making his diagnosis and is not at issue in this proceeding.
 

gamma-GT levels, they are putting away on the order of eight or more drinks a day.” Tr. at 103. 4

Later, the DOE psychiatrist testified that he did not believe that the individual drank eight drinks a day
on a regular basis, but that he instead believes that the individual is a “binge drinker.” Tr. at 147, 246. 

The DOE psychiatrist then discussed the manner in which he applied the DSM-IV-TR’s diagnostic
criteria for alcohol abuse to the individual.  He stated that the individual has “a maladaptive pattern of5

alcohol use” which has led to “clinically significant impairment. . . . he’s misusing alcohol, and it’s
causing some significant problems in his life, basically.” Tr. at 105. According to the DOE psychiatrist,
these problems started with the individual’s two citations for underage drinking and his failure to pay the
fines associated with those citations in a timely manner. Tr. at 106. Then, after the individual’s
December 1996 PSI, which focused on his alcohol use in general and these citations in particular, the
individual was arrested in 2002 for 
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 These assertions are inconsistent with the individual’s own statements. During his 1996 PSI, the individual6

admitted that he drank approximately “four beers, five beers” prior to his first citation, 1996 PSI at 11, and
“five or six beers” prior to his second. 1996 PSI at 14. Furthermore, during his 2002 PSI, the individual
stated that his first citation was “for drinking under the age” of majority. 2002 PSI at 23.  

DWI. Coming, as it did, after the DOE’s concerns about excessive alcohol use had been
communicated to the individual during this PSI, the DOE psychiatrist said that the DWI was “clinically
more significant , in that it looks like this person is not able to control his drinking . . . or to
appropriately avoid the problems that are starting to pile up.” Tr. at 108. More specifically, the DOE
psychiatrist based his application of criterion two, recurrent alcohol use in situations in which it is
physically hazardous, to the individual on his 2002 DWI and on statements that he made during the
2002 PSI, which the DOE psychiatrist interpreted as being an admission that, prior to the DWI, he
would drink and drive “about once every quarter.” Tr. at 113, 139. 

With regard to criterion three, recurrent alcohol-related legal problems, the DOE psychiatrist relied on
the individual’s citations for underage drinking in 1994 and 1995 and his 2002 DWI arrest. He then
acknowledged that the individual “does not fit [the] criteria for recurrence, meaning within the 12-month
time frame of the recurrent” alcohol-related legal problems. Tr. at 112. However, he went on to explain
why he believed criterion three still applied to the individual. A literal application of the 12 month time
frame, he testified, could lead to the absurd result that someone with 8 DWI arrests in 10 years could
not be considered an alcohol abuser under criterion three if none of the arrests occurred within twelve
months of the others. Tr. at 110. He pointed out that the DSM-IV-TR  cautions against a mechanistic
application of the criteria, and that the individual’s three alcohol-related arrests or citations, with the last
one occurring after the individual had been apprised of the seriousness of such an event, justified a
finding of alcohol abuse under criterion 3. Tr. at 169-170.  The DOE psychiatrist also testified about
what the individual would have to do to demonstrate adequate rehabilitation or reformation from
alcohol abuse. Specifically, he recommended participation in a treatment program such as Alcoholics
Anonymous (AA) and abstinence from alcohol use for a period of at least one year. Tr. at 177-118.     
 
The individual’s clinical psychologist then testified. He said that as a part of his evaluation, he
interviewed the individual for two hours and administered two psychological tests, the Personality
Assessment Inventory (PAI) and the Substance Abuse Subtle Screening Inventory, Third Edition
(SASSI). The results of these tests, he stated, indicated that there was a low probability that the
individual was suffering from any substance dependence disorder. Tr. at 185. As a part of his interview,
the psychologist reviewed the individual’s history of alcohol use. With regard to the individual’s citations
as a minor, the psychologist testified that they did not necessarily indicate an alcohol abuse problem. Tr.
at 183. In fact, he stated that “it is conceivable that he may not have even had anything to drink,” on
those occasions and “he was certainly not arrested for anything other than being a minor in possession.”
Tr. at 184.  The psychologist was also asked about the individual’s alleged family history of alcohol6

problems that was discussed during his PSI. The psychologist replied that the individual did not report a
family history of alcoholism to him. While he said that the individual admitted that his brother and father
both drank alcohol on occasion, the individual did not believe that they were problem drinkers. Id.  
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 The “normal” reference range for the laboratory that the DOE psychiatrist used was a GGT reading of7

5-40. The individual’s GGT level was measured at 42.

The psychologist then discussed his areas of disagreement with the DOE psychiatrist’s diagnosis. As
previously stated, the DOE psychiatrist based his finding of alcohol abuse under criterion two largely on
statements made by the individual during the 2002 PSI, which the DOE psychiatrist interpreted as being
an admission that, before the 2002 DWI, the individual would drink and drive on a quarterly basis. As
an initial matter, the individual’s psychologist questioned the DOE psychiatrist’s interpretation.
Furthermore, even if the individual did drink and then drive, the individual’s psychologist continued, “we
don’t know how much he had to drink, over how long a period of time he had to drink it, and that’s
very important. . . . [I]t is entirely possible for a person to drink any number of beers and have a blood
alcohol concentration of zero, assuming that they did it over a long enough period of time.” Tr. at 190-
191. Accordingly, the psychologist stated that the only proven instance of the individual drinking alcohol
in a situation in which it was physically hazardous to do so was during the events leading up to his 2002
DWI arrest, and that this single incident does not satisfy the “recurrence” requirement of criterion two.
Tr. at 193-194. The individual’s psychologist also concluded that because the individual’s alcohol-
related legal problems did not recur within the prescribed 12 month period, criterion three was also
inapplicable to the individual. While acknowledging that the DSM-IV-TR provides that the criteria are
not to be applied in “cookbook” fashion by the diagnostician, Tr. at 187, the psychologist said that “in a
situation like this one, . . . because of the importance of [the] diagnosis, as it relates to [the individual’s]
continued employability for the company that he’s worked for, . . . the best way to do this is to follow it
word for word, does he meet these criteria or does he not, and that was the approach that I took . . . .”
Tr. at 188.  Accordingly, he concluded that the individual is “not diagnosable as an individual suffering
from alcohol abuse.” Tr. at 193.  

The forensic pathologist then testified concerning the results of the laboratory tests of the individual that
were ordered by the DOE psychiatrist. He specifically took issue with the DOE psychiatrist’s
conclusion that because the individual’s Gamma-Glutamyltransferase (GGT) liver enzyme was slightly
elevated, this strongly suggests, but does not prove, that the individual was consuming excessive
amounts of alcohol at the time of the test.  He stated that while chronic alcoholism is a common cause7

for an elevated GGT, there are other reasons for why one might see a slight elevation in this liver
enzyme. “It’s important to realize that we’re dealing with very small variations in instruments,” he
testified, “and some of those would include the instrument itself, just intra-individual variation. When you
test the same person over several times, you can actually see variations in those values, one or two
point differences.” Tr. at 211. He added that other factors accounting for an elevated GGT would
include whether the test subject was a smoker or a member of certain ethnic groups, or whether he
suffered from hepatitis. Tr. at 211-212, 215. The pathologist also noted that if the individual was a
“binge drinker,” as was suspected by the DOE psychiatrist, Tr. at 147, the individual’s Aspartate
Aminotransferase (AST) liver enzyme reading would also be elevated. Tr. at 214. The individual’s AST
reading (29) was within the “normal” reference range (3-35). 

The forensic pathologist then testified about the discussion of elevated GGT levels and their relation to
alcohol use set forth in the DSM-IV-TR. The DSM-IV-TR states that one sensitive laboratory
indicator of heavy drinking is an elevation (of greater than 30 “units”) of GGT, and 
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 He defined a binge drinker as being somebody who “keeps on drinking until they don’t know what the8

heck is going on anymore.” Tr. at 347.

that at least 70 percent of individuals with a high GGT level are persistent heavy drinkers. DSM-IV-TR
at 218. The forensic pathologist found these statements to be ambiguous, and concluded that they
should not be used to infer that the individual was continuing to abuse alcohol based on the slight GGT
elevation detected in the tests ordered by the DOE psychiatrist. The pathologist specifically found the
meaning of the phrase “elevation of greater than 30 units” to be unclear. It could be interpreted to
mean, he said, that any GGT reading in excess of 30 should be considered a sign of alcohol abuse. Tr.
at 216. However, this would lead to the anomalous result that a GGT reading of 32, as measured by
the laboratory that the DOE psychiatrist used, would be elevated despite the fact that the laboratory’s
stated “normal” reference range is five to 40. The other possible interpretation, and the one that he
favored, is that it could mean an elevation of 30 units above the reference range for a given laboratory.
Under this interpretation, if the relevant reference range is from five to 40, a GGT measurement of 70
would be indicative of alcohol abuse. Tr. at 217. The pathologist stated that this would be more
consistent with the literature that he has read concerning the effect of alcohol abuse on GGT levels. Tr.
at 217-218. While he acknowledged that excessive alcohol use is the most common cause of an
elevated GGT, Tr. at 232, he concluded that the individual’s elevation was too slight to be significant.
Tr. at 229. 

The individual also testified on his own behalf. He stated that his brother and father were “social
drinkers,” but not alcoholics. Tr. at 331-333. In explaining his statement during the 1996 PSI that they
were “recovering alcoholics,” he said “After I got done talking to [the security analyst] about people
that are alcoholics . . ., I walked out of there thinking that an alcoholic was a person that drank maybe
three times a year, four times a year, and so right away I assumed . . . my dad and my brother are
alcoholics.” Tr. at 332. However, he later realized that this would “make everybody in the world an
alcoholic, the way the DOE person made it out to be.” Id. 

The individual then discussed his drinking habits during the time leading up to his 2002 DWI arrest.
Although he did not believe that he had a drinking problem, after he met the woman who was to
become his wife, he began to drink less. He attributed this change to less “hanging out with my friends
and being with my [future] wife a lot more.” Tr. at 336. He added that he would occasionally drink
after work, but that he would not become intoxicated, and there was never a time when he consumed
eight bottles of beer every day. Tr. at 336-337. The individual also addressed the statements that he
made during the 2002 PSI, which the DOE psychiatrist interpreted as being an admission that, prior to
his 2002 arrest, the individual drank and drove on a quarterly basis. He said that, on those occasions
when he would drive after going out with his friends and drinking, he did not believe he was intoxicated
or that his driving ability was impaired. Tr. at 345. His statement during the PSI in question that these
occasions happened “probably quarterly” was prompted by the security analyst’s question, he added,
and if the question had been whether he drank and drove annually instead of quarterly, he probably
would have answered in the affirmative. Tr. at 346. He testified that he does not typically drink to
intoxication, and that his level of alcohol consumption on the evening of his arrest was an aberration. Tr.
at 346-347. Accordingly, he does not consider himself to be a “binge drinker.”   Tr. at 347.  8
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 The individual testified on May 5, 2004, the second day of the hearing. 9

Next, the individual testified about his 2002 arrest. He explained that he had just finished building his
home, his wife was pregnant, and he had just been promoted at work, so he went out to celebrate with
his friends. After drinking from approximately 4:30 p.m. to midnight, he went to a local restaurant to get
something to eat, and was arrested. Tr. at 338. Since the arrest, he said, he has only consumed alcohol
on one occasion—one beer after his uncle’s funeral in July 2002. He then asked his wife to drive them
to their hotel. Tr. at 338. The individual also stated that, since the first day of the hearing, he had
attended “a couple of Alcoholics Anonymous (AA) meetings, just to see what it was about . . . .”  He9

added that if it was necessary to keep his job, he would continue with some form of counseling. Tr. at
341.           

The individual’s wife and brother also testified. His wife testified that the individual is a good husband
and provider, and that he has not consumed any alcohol since the DWI arrest, except for the one beer
that he had after his uncle’s funeral. Tr. at 365-368. She added that she drove the two of them to their
hotel afterwards. Tr. at 368. The individual’s brother stated that, to his knowledge, the individual does
not have a drinking problem, that he has not seen his brother drink alcohol in the last year, and that he
has never seen his brother drive while impaired by alcohol. Tr. at 309. He also said that neither he nor
his father has had a drinking problem. Tr. at 305, 310. When asked why he stopped drinking, the
individual’s brother stated that “with the way things are today, it’s too much of a hassle to even take a
chance on having to drink and do anything.” Tr. at 306. Finally, two of the individual’s former
supervisors testified that the individual was a good and reliable employee and an honest person who
had shown no signs of alcohol abuse. Tr. at 316-329.

V. ANALYSIS

After reviewing this and other testimony offered at the hearing, and the record as a whole, I find that the
individual has failed to adequately rebut the derogatory information set forth in the Notification Letter.
With regard to the DOE’s security concerns under paragraph (j) of the criteria for eligibility for access
to classified matter or special nuclear material, I concur with the DOE psychiatrist’s conclusion that the
individual suffers from alcohol abuse with inadequate evidence of reformation or rehabilitation. As
previously stated, the DOE psychiatrist’s diagnosis of alcohol abuse was based primarily on his
conclusion that the individual satisfied criteria two and three of the DSM-IV-TR standards. 

The DOE psychiatrist’s finding as to criterion two, recurrent alcohol use in situations in which it is
physically hazardous, was based on the individual’s 2002 DWI arrest and information that he provided
during the 2002 PSI. During that interview, the individual was asked about his behavior on the night of
his DWI arrest:

Security Analyst: But how did it, how do you, how do you basically justify yourself, you
know, and you tell me that you, you felt like you’re intoxicated that night, that you get in
your –
Individual: Yeah.
Security Analyst: –vehicle and –
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Individual: I don’t know why I did. I thought maybe I could go eat for a little bit, relax
and then drive home. All I know is it’s never gonna happen again. That’s about it.
Security Analyst: Have you done this in the past, where you felt that way and still –
Individual: I probably have done that a few times.
Security Analyst: What’s a few?
Individual: I would say, um, I’ve had, there’s been a few times I went to the bar with
my friends and drove home from after the bar.
Security Analyst: And what was a few?
Individual: I would say probably, uh, that’s a good question. Uh –
Security Analyst: I mean, have you done it on a weekly basis –
Individual: No.
Security Analyst: –monthly basis, quarterly, every three months?
Individual: Probably quarterly.
Security Analyst: So about –
Individual: Because if I usually go out, it’s usually, uh, with my wife. There’s been a few
times that I’ve gone out with, just my friends and me. And the wife drives. 

2002 PSI at 15-16. The individual argues that this information does not form a sufficient basis for the
application of criterion two. As an initial matter, the individual testified that he was led into responding
that he would drink and then drive on a quarterly basis by the analyst’s questions, and that if the analyst
had asked if he drank and drove on an annual basis, he would have responded in the affirmative. Tr. at
346. Furthermore, the individual argues that it is unclear whether he, his wife, or perhaps even his
friends would customarily drive the individual home after these instances. Finally, the individual cites the
testimony of his psychologist that no conclusion as to alcohol abuse can be drawn from these
occurrences because key information is missing as to the number of drinks the individual had and the
period of time during which he consumed them. 

I am not persuaded by any of these contentions. First, I find nothing in the questions asked of the
individual during the 2002 PSI that would cause me to doubt the reliability of the individual’s answers.
The individual was given several alternate choices by the security analyst as to the frequency with which
he would go drinking with his friends, and he responded that this was a “probably quarterly”
occurrence. 2002 PSI at 16. In fact, later in this PSI, the individual indicated that he would go drinking
with his friends more often than once every three months. 

Security Analyst: What’s your . . . common or current use of alcohol? In other words,
is eleven beers [on the night of the individual’s 2002 DWI arrest] common or is that the
exception to the rule for you?
Individual: That’s probably the exception to the rule.
Security Analyst: What would be your normal consumption?
Individual: Going out with friends and stuff like that, probably six beers, seven beers.
Security Analyst: And how often is that? 
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Individual: Maybe once, twice a month. … I did a little bit more in June. We had . . .
my cousin’s graduation, my son’s birthday and then it was my . . . cousin’s wedding,
special occasions.

2002 PSI at 18-19  

Second, it is clear from the information provided in the 2002 PSI and at the hearing that it was the
individual who drove after consuming alcohol with his friends. As previously set forth, the individual
stated during the PSI that “there’s been a few times I went to the bar with my friends and drove
home from after the bar.” 2002 PSI at 15 (italics added). The individual’s statements later in the PSI
that if he goes out, “it’s usually . . . with my wife. There’s been a few times that I’ve gone out with, just
my friends and me. And the wife drives,” are somewhat ambiguous, but when considered in light of the
individual’s earlier statements during the PSI and his testimony at the hearing, it is clear that the
individual was talking about two separate sets of circumstances: occasions during which the individual
would go out with his wife, and his wife would drive them home, and occasions during which he would
go out with his friends, unattended by his wife. When asked at the hearing what he meant by these
statements, the individual replied  

Every once in awhile we’d go out and – me and my wife. Sometimes her work would
have something going on . . . and we’d go, and they’d have dinner or something like
that, and a lot of times her old company used to buy a lot of food . . . and everybody
[would] go eat and stuff, and I had a few beers then and she would drive home.

Tr. at 346.

Finally, I disagree with the individual’s psychologist’s conclusion that these instances of drinking and
then driving cannot be considered indicative of alcohol abuse because the number of drinks the
individual would consume and the period of time during which he would consume them are both
unknown. As an initial matter, contrary to the psychologist’s assertion, the individual admitted to
drinking “probably six beers, seven beers” during these outings with his friends. 2002 PSI at 18.
Moreover, while it is true that the exact period of time over which these beers were customarily
consumed is unknown, I believe it likely that the individual drove while in an impaired state on at least
some of these occasions. During the 2002 PSI, the security analyst asked the individual about his
definition of the word “intoxication.” He replied that intoxication was when “you can’t drive, you feel
real impaired. You can’t, if you have more than four beers, [you] definitely, shouldn’t be driving . . . .”
2002 PSI at 14. The analyst then asked the individual how he could justify driving on the night of his
DWI arrest even though he felt that he was intoxicated, and whether he had previously driven when he
felt “that way,” i.e., intoxicated. The individual replied that he “probably [had] done that a few times.”
2002 PSI at 15. I recognize that at the hearing, the individual testified that he did not feel that he was
intoxicated or that his driving ability was impaired by alcohol at these times. Tr. at 345. However, I
attribute greater weight to the individual’s statements during the 2002 PSI, given, as they were, much
closer in time to these occurrences than was the testimony at the hearing. 

In sum, the individual was arrested for DWI in June 2002. Prior to that time, he would drive on at least
a quarterly basis, and perhaps as often as once or twice a month, after consuming six or 
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seven beers, when, by his own admission, “if you have more than four beers,” you shouldn’t be driving.
2002 PSI at 15. I agree with the DOE psychiatrist’s conclusion that the individual warrants a diagnosis
of alcohol abuse under criterion two. 

The DOE psychologist based his application of criterion three, recurrent alcohol-related legal problems,
to the individual on the individual’s citations for underage drinking in 1994 and 1995 and on the 2002
DWI. The individual’s psychologist correctly points out the individual’s legal problems did not recur
within the 12 month period prescribed by the DSM-IV-TR. While he acknowledges that the DSM-IV-
TR allows for some latitude in making diagnoses, he asserts that when a person’s livelihood is
potentially at stake, as is the case here, the diagnostic criteria should be followed “word for word.” Tr.
at 188. Consequently, he concluded that criterion three was inapplicable to the individual. 

I find the psychologist’s stated position to be troubling. As an initial matter, he does not cite any
authority in support of his position that the diagnostic criteria should be interpreted differently based
upon the possible consequences of that diagnosis to the individual. Furthermore, I believe that a
diagnosis should be based upon the application of a clinician’s expertise and experience during the
patient evaluation process, and not on whether a certain diagnosis might have a negative impact on a
patient’s life. Finally, the psychologist’s position implies that an individual’s interest in maintaining his
clearance is more important than the government’s interest in protecting national security. In fact, the
DOE’s personnel security regulations make it clear that the opposite is true. Section 710.7 requires that
I resolve any doubt about an individual’s eligibility for access authorization in favor of the national
security. 10 C.F.R. § 710.7. 

In this case, the DOE psychiatrist determined that the individual’s three alcohol-related citations or
arrests within an eight year period, with the last occurring after the individual had been apprised of the
seriousness of such infractions by the DOE, justified a departure from the 12 month standard for
recurrence set forth in the DSM-IV-TR. This determination is adequately supported by the record, and
for the reasons set forth above, I accord greater weight to the DOE psychiatrist’s diagnosis than I do to
the opinion of the individual’s psychologist. 

A finding of alcohol abuse does not end my inquiry into this matter. I must now determine whether the
individual has shown adequate reformation or rehabilitation from this condition. For the reasons that
follow, I conclude that he has not done so. In his report, the DOE psychiatrist said that, in order to
demonstrate reformation or rehabilitation, the individual would have to obtain “outpatient treatment of
moderate intensity,” such as AA “a few times a week.” This treatment should include “maintenance of
sobriety,” he added, and should continue for “about one year.” DOE psychiatrist’s report at 8.
Although I believe, as explained below, that the individual has maintained his sobriety for the requisite
period of time, he has not obtained outpatient treatment that is sufficient to convince me of his
reformation or rehabilitation. 

In concluding that the individual has maintained his sobriety since July 2002, I carefully considered the
DOE psychiatrist’s statement that the individual’s slightly elevated GGT at the time of his examination in
October 2002 strongly suggests, but does not prove, that the individual “currently is consuming alcohol
excessively enough to cause mild liver damage.” DOE psychiatrist’s report at 6. However, I found this
evidence to be outweighed by the 
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 The Notification Letter also cites an alleged inconsistency between information provided by the individual10

during his 1996 and 2002 PSIs as a security concern under paragraph (l). Specifically, the Letter states
that during the 1996 PSI, the individual admitted that his girlfriend expressed a concern with his alcohol
consumption, but that during the 2002 PSI, he said that no one had ever told him that they had a concern
about his alcohol use. The individual’s purported statement that no one had ever expressed a concern about
his drinking is contained in the following passage from the 2002 PSI.

 Security Analyst: Okay. Has ever, has, have you ever been told or have you ever sought
counseling or counseling or treatment for alcohol use?
Individual: No.

(continued...)

testimony of the individual and his wife and brother that the individual had not had any alcohol since July
2002, by the largely unrebutted testimony of the forensic pathologist concerning the reliability of the
individual’s GGT reading as an indicator of alcohol abuse, and by the results of laboratory tests
performed approximately six months later which show no signs of continuing abuse. 

However, as the DOE psychiatrist made clear at the hearing, outpatient therapy of at least a year’s
duration is also an important part of his recommendation for rehabilitation or reformation. He said that
“I don’t think there is currently adequate evidence of rehabilitation and reformation, even though it’s
been a year and a half [since the individual’s last drink], given the fact that he has not entered into any
treatment” Tr. at 122. 

This testimony was given during the first part of the hearing on April 15, 2004. When the hearing was
reconvened on May 5, 2004, the individual testified that since the last session, he had attended “a
couple of AA meetings, just to see what it was about . . . .” Tr. at 341. However, he indicated that he
does not believe that he has an alcohol abuse problem. Tr. at 355. This falls far short of the standard
recommended by the DOE psychiatrist, and I believe that it demonstrates an insufficient understanding
of the severity of the individual’s drinking problem. In fact, without a serious and continuing commitment
to treatment, I fear that, once the glare of this proceeding has faded, the individual will eventually return
to his pattern of periodically drinking and then driving. The individual has not shown sufficient evidence
of rehabilitation or reformation from alcohol abuse. 

I also find that the individual has failed to adequately mitigate the DOE’s security concerns under
paragraph (l). As set forth above, this paragraph concerns information indicating that the individual  has
engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy, or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation or duress which may cause him to act contrary to the best interests of the national
security. Although I find no convincing evidence that the individual would be subject to pressure,
coercion, exploitation or duress, I believe that the individual’s past consumption of alcohol raises
serious doubts about his reliability. Consistency of judgment is a key element of this trait, and the
individual has repeatedly demonstrated poor judgment concerning alcohol use, first in drinking while
under the legal age, and then more recently in drinking and then driving. Although the individual has
recently been able to abstain from drinking, as set forth above, I am not at all confident that he will be
able to maintain his sobriety and avoid future alcohol-related legal problems in the absence of a strong
and continuing commitment to treatment. I do not see sufficient evidence of such a commitment.    10



- 13 -

(...continued)
2002 PSI at 24. The question, as set forth in the transcript, is so garbled that it is impossible to determine,
with any degree of certainty, exactly what is being asked. If anything, the question appears to be about
whether the individual had, at that time, sought counseling or treatment for alcohol use, to which the
individual answered, truthfully, “No.” I therefore perceive no inconsistency between the two PSIs, and the
Notification Letter’s allegation to the contrary is unfounded.  

VI. CONCLUSION

For the reasons set forth above, I conclude that the individual has been diagnosed by a psychiatrist as
suffering from alcohol abuse within the meaning of section 710.8, paragraph (j) of the DOE’s Personnel
Security Regulations, and that he has engaged in unusual conduct or is subject to circumstances which
tend to show that he is not honest, reliable, or trustworthy within the meaning of section 710.8,
paragraph (l) of those regulations. I find insufficient evidence of rehabilitation or reformation, and I
conclude that the individual has failed to demonstrate that restoring his clearance would not endanger
the common defense and would be clearly consistent with the national interest. Accordingly, the
individual=s access authorization should not be restored at this time.  

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: August 23, 2004



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.
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July 15, 2004

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: January 16, 2004

Case Number: TSO-0077

This Decision concerns the eligibility of XXXXXX  XXXXXXXX (hereinafter referred to
as "the individual") to hold an access authorization under Department of Energy (DOE)
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." 1/

A Department of Energy Operations Office (DOE) suspended the individual's access
authorization under the provisions of Part 710.  As set forth in this Decision, I have
determined on the basis of the evidence and testimony presented that the individual’s
security clearance should not be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, DOE contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger the common
defense and security and is clearly consistent with the national interest."  10 C.F.R.
§ 710.7(a).
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The individual was granted a DOE security clearance as a condition of his employment
with DOE.  However, on September 24, 2002, DOE Security suspended the individual’s
access authorization and initiated formal administrative review proceedings pending
the resolution of certain derogatory information that created substantial doubt
regarding his continued eligibility.  The derogatory information is described in a
Notification Letter issued on April 9, 2003, and falls within the purview of potentially
disqualifying factors stated in Section 710.8, paragraphs g and l of the security
regulations.  More specifically, the Notification Letter alleges that the individual “failed
to protect classified matter . . . or violated or disregarded security or safeguards
regulations to a degree which would be inconsistent with the national security,” and that
he “engaged in unusual conduct or is subject to circumstances which tend to show that
he is not honest, reliable, or trustworthy.”  10 C.F.R. § 710.8(g) and (l) (Criteria G and
L).  The bases for these findings are summarized below.

The derogatory information regarding the individual was primarily revealed by the
individual himself during a Personnel Security Interview (PSI) conducted on
January 25, 2002, and during interviews associated with a DOE counterintelligence
polygraph examination conducted with the individual on June 12-13, 2002.  Under
Criterion G, the Notification Letter states that the individual admitted that he
discussed classified information with a cleared person who did not have a “need to know,”
and that on another occasion he discussed classified matters in front of an uncleared
person.  Under Criterion L, the Notification Letter states that the individual revealed
that he has engaged in conduct which is “totally inappropriate for someone who (1) holds
a security clearance; (2) interacts with foreign nationals from sensitive countries, on a
regular basis; and (3) represents the United States government overseas.”  The
Notification Letter specifies a number of admissions by the individual in this regard,
including that: (1) while working in a sensitive country during the 1990's, he had
intimate relations with a number of foreign national women, and purchased the services
of foreign national prostitutes three to five times; (2) the individual had a relationship
with a foreign national who requested visas for his family and later provided the
individual with a television set and VCR; (3) during a DOE business trip to a sensitive
country, the individual drew an organization chart for a foreign national showing how
the individual’s DOE organization was structured; and (4) on a DOE business trip to a
sensitive country in May 2002, the individual went out with his foreign national
bodyguard and became so intoxicated that he slept at the bodyguard’s apartment and
could not remember much of what happened.  Regarding the final incident, the
individual failed to report what happened to the DOE Office of Counterintelligence
during the standard debriefing upon his return.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on January 16,
2004, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On January 28, 2004, I was appointed as Hearing 



- 3 -

Officer in this case.  After conferring with the individual’s counsel and the appointed
DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established.  At the hearing, the
DOE Counsel called as witnesses a DOE consultant-psychiatrist (DOE Psychiatrist) and
a DOE Security manager (Security Manager) who conducted the PSI with the
individual.  Apart from testifying on his own behalf, the individual called a psychiatrist
(Individual’s Psychiatrist), his supervisor, a co-worker and two close friends.  The
transcript taken at the hearing will be hereinafter cited as "Tr.".  Various documents
that were submitted by the DOE Counsel and the individual during this proceeding
constitute exhibits to the hearing transcript and will be cited as "DOE Exh." and “Ind.
Exh.,” respectively.

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual was granted an “L” level DOE security clearance in June 1999, as an
intern with a DOE contractor.  In July 2001, the individual was hired as a DOE
employee and requested a “Q” level access authorization as a condition of his work
assignment which involves frequent foreign travel to a sensitive country.  The
Questionnaire for National Security Positions (QNSP) completed by the individual
indicated that the individual had many close and continuing contacts with citizens of
a sensitive country (Sensitive Country A) where the individual lived and worked after
completing college.  In addition, the background investigation of the individual
indicated that there might be security concerns associated with the individual’s use of
alcohol.  A Personnel Security Interview (PSI) was therefore conducted with the
individual on January 25, 2002, to resolve these matters.

During the PSI, the individual stated that after graduating from college in 1994, the
individual was employed by a news agency in Sensitive Country A from 1994 to 1995.
Then, from 1995 to 1997, the individual worked for the U.S. Embassy in that country
as a Consular Assistant reviewing visa applications and interviewing visa applicants.
The individual associated with various citizens of that country during this period of
residency in Sensitive Country A.  The individual revealed during the PSI that he had
intimate relations with a number of women and cohabited with one of these women
during his employment at the U.S. Embassy.  The individual further revealed that he
used the services of prostitutes on three to five occasions, usually at gatherings with
friends at sauna parties.  Two of these parties were arranged by an acquaintance who
is a national of Sensitive Country A (Foreign National Friend).  The individual stated
that during his years of residency in Sensitive Country A, he drank socially but there
may have been a time or two when he “lost control of his faculties.”
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In 1997, the individual returned to the United States and entered into a masters degree
program in foreign policy.  Upon receiving his degree, the individual took an internship
working with a DOE-sponsored laboratory (DOE Laboratory) in June 1999.  The
individual was granted a DOE “L” security clearance and was given an internship
assignment back in Sensitive Country A for a one-year period, from December 1999 to
November 2000.  During this time period, the individual had a girlfriend, a citizen of
Sensitive Country A.  The individual had intimate relations with this girlfriend but did
not cohabit with her.  On one occasion when the individual was out with his girlfriend,
the individual consumed alcohol excessively to the degree that the individual believes
that he may have had a blackout.  The individual also used the services of a prostitute
on one occasion during 2000 at the apartment of a friend who is a U.S. citizen.  The
individual also associated with his Foreign National Friend on a few occasions during
his internship assignment.  On the final occasion in 2000, the Foreign National Friend
borrowed $2000 from the individual which was never returned.  The individual has had
no contact with the Foreign National Friend since that time.  

Four months following the PSI, in May 2002, the individual took a trip to another
sensitive country (Sensitive Country B) pursuant to his assigned duties as a DOE
employee.  For all trips to sensitive countries, DOE employees are required to submit
to a “pre-briefing” and debriefing by the DOE Office of Counterintelligence (CI) and file
a trip report.  In this context, DOE employees are required to report certain contacts
with foreign nationals, in accordance with DOE orders and regulations.  Pursuant to the
May 2002 trip, the individual reported to CI that, during a business meeting, an official
of Sensitive Country B asked the individual to draw an organizational chart of his DOE
program office.  The individual drew a rough sketch of the organizational chart but the
official then jokingly asked where CI fit into the picture.  The individual reported that
he brushed the question aside without responding.

On June 12-13, 2004, the individual was required to submit to a CI exculpatory
polygraph.  The polygraph is customarily administered to DOE employees making
frequent visits to sensitive countries and poses a number of security questions
pertaining to espionage, sabotage, terrorism, unauthorized disclosure of classified
information and unauthorized foreign contacts.  The individual ultimately passed the
polygraph examination.  However, during interviews conducted by the examiners with
the individual before and after the polygraph examination, the individual provided
information further raising the concerns of DOE Security.

First, the individual provided information to the polygraph examiners about the
Foreign National Friend that the individual did not provide during the PSI.  The
individual revealed that in 1996, the Foreign National Friend solicited the individual’s
assistance in obtaining visas for his family when the individual was employed as
Consular Assistant at the U.S. Embassy.  The Foreign National Friend obtained the
visas after the individual provided favorable information regarding the Foreign
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National Friend to the deciding official.  The Foreign National Friend subsequently
gave the individual a television set and VCR which the individual returned when he left
the country in 1997.  Prior to leaving the country, however, the individual stated that
in 1997, another foreign national informed the individual that his Foreign National
Friend had been kidnaped and requested that the individual provide visas to secure his
release.  The individual stated that he did not provide the visas.

Second, during the pre-test interview, the individual indicated that he may have
revealed classified information on two occasions.  The individual stated that during a
job interview in 2001, he talked generally about classified information with a cleared
person who did not have a need to know.  The individual also stated that while on a DOE
trip in February or March 2002, he may have discussed classified information in front
of an uncleared DOE employee at the direction of his DOE Team Lead.

Finally, the individual revealed to the polygraph examiners that following his trip to
Sensitive Country B in May 2002, he chose not to report to CI his involvement during
that trip with a foreign national bodyguard assigned to his team and with a foreign
national woman he met.  The facts are essentially as follows.  On the first evening of
their visit, the individual happened to meet the bodyguard in the lobby of the hotel
where they were staying.  The bodyguard and the individual are close in age and the
individual is fluent in the native language.  The individual asked the bodyguard what
there was to do in the town.  After having a drink and a conversation, they decided to
go out to a local restaurant.  At the restaurant, the individual followed the lead of the
bodyguard as they introduced themselves to a small group of women.  They danced, had
a few drinks and later went to one of the women’s apartment.  After a few hours at the
apartment, the individual and the bodyguard took two of the women back to their hotel.
The individual took the foreign national woman with whom he was paired to his hotel
room where they engaged in sex.  The woman left the individual’s hotel room at
approximately 6:00 a.m.  The woman was a visitor to the town and happened to be
staying at the same hotel as the individual.  The individual bumped into the woman
later that same day at approximately 5:00 p.m. in the lobby of the hotel.  They returned
to his hotel room and again had sexual relations.

A few nights later, the individual and the bodyguard went out to the same restaurant,
this time accompanied by another American, and they ordered a bottle of vodka.  At
some time during the evening, the individual informed the bodyguard that he was
concerned about their going out together and that he was required to report unusual
activities.  The bodyguard asked the individual that he not report their drinking
together and what transpired with the women because the bodyguard felt he would get
in trouble with his superiors for consorting with the individual in this manner.  Later,
the other American left the restaurant but the individual and bodyguard remained and
finished the bottle of vodka.  At this point, the individual was very intoxicated and
vaguely remembers leaving the restaurant and going to a bowling alley with the 
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bodyguard.  The individual was taken by the bodyguard from the bowling alley to the
bodyguard’s apartment to sleep.  However, the individual does not remember anything
from his vague recollection of the bowling alley until early the next morning when he
was walked back to his hotel by the bodyguard.  According to the individual, the
bodyguard’s request at the restaurant was not the reason the individual chose not to
report his contacts with the bodyguard or the foreign national woman during the CI
debriefing upon his return.  Instead, the individual maintains that he did not believe
he was required to report these incidents under DOE rules.

The additional information provided by the individual during the CI polygraph
interviews was referred to DOE Security.  The reported blackout incident with the
foreign national bodyguard in May 2002 added to the concerns of DOE Security
regarding the individual’s consumption of alcohol.  DOE Security therefore referred the
individual to a DOE consultant psychiatrist (DOE Psychiatrist) who evaluated the
individual on November 25, 2002.  In his report, dated December 3, 2002, concluded
that the individual has a history of alcohol abuse and that his use of alcohol could cause
a defect in his judgment and reliability.

The individual’s security clearance was suspended on September 24, 2002.  Since that
time, the individual has taken approximately a dozen DOE trips to Sensitive Country
B.  There have been no further reported incidents of inappropriate conduct by the
individual while on foreign travel.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."  10
C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security clearance).
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I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10
C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the age and maturity of the individual at the time of the conduct;
the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; the likelihood of continuance or
recurrence; and other relevant and material factors.  After due deliberation, it is my
determination that the individual’s access authorization should not be restored since
I am unable conclude that such restoration would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(d).  The specific findings that I make in support of this determination are
discussed below.

A. Criterion G; Failure to Safeguard Classified Information

The proper safeguarding of classified information goes to the very heart of maintaining
national defense and security.  Thus, the failure to protect classified information in
accordance with security regulations raises very serious concerns.  As stated in the
Adjudicative Guidelines of 10 C.F.R. Part 710, “[n]oncompliance with security
regulations raises doubt about an individual’s trustworthiness, willingness, and ability
to safeguard classified information.”  Guideline K, Security Violations, ¶ 33, 66 Fed.
Reg. at 47070; see Personnel Security Hearing, Case No. TSO-0007, 28 DOE ¶ 82,913
(2003). 

In the present case, the Notification Letter specifies two incidents where the individual
apparently failed to properly safeguard classified information.  First, during a job
interview with the Nuclear Regulatory Administration (NRC) in 2001, the individual
purportedly talked generally about classified information with a cleared person who did
not have a need to know.  Secondly, while on a DOE trip in February or March 2002, the
individual reportedly discussed classified information in front of an uncleared employee
at the direction of his DOE Team Lead.  Both of these incidents were reported by the
individual himself during his pre-test interview in connection with a CI polygraph
examination conducted with the individual on June 12-13, 2002.  Tr., Vol. I at 198-99;
see DOE Exh. 16 (Results of Polygraph Examination) at 3, 6.  On the basis the
individual’s reporting of these two incidents, I find that DOE Security properly invoked
Criterion G.  However, I find that in both instances, the individual has sufficiently
mitigated the associated security concerns.
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Regarding the first incident, the individual testified that during the NRC interview, he
told the sole interviewer that as an intern for the DOE Laboratory, he read a cable that
was classified “Secret.”  Tr., Vol. II at 106.  The individual maintained, however, that he
did not discuss the contents of the cable.  Id. at 106-07.  The polygraph report is not in
conflict with this testimony, stating that: “[The individual] related that he never
informed his interviewers the information was classified.  He denied providing details
and only used vague language during his discussion.  During further interview, [the
individual] acknowledged he never disclosed classified information to his interviewers,
because he did not provide details of the subject he discussed and only discussed the
general subject in broad terms.”  DOE Exh. 16 at 3.  Since this is the only evidence in
the record concerning this matter, I find that the individual has overcome the concerns
of DOE Security with respect to this incident.

The second incident requires greater explanation.  According to the polygraph
examination report, the individual stated during the pre-test interview that: “[The
individual] discussed classified matters in front of [a team member] who was uncleared
at the time because he was ‘between organizations’ . . . [The individual] explained that
his Team Lead . . . directed him to have the discussion in front of [the uncleared team
member] as long as the [uncleared team member] sat in the corner of the room, away
from the classified documents.  This directive was complied with and the classified
discussion transpired.”  DOE Exh. 16 at 5.  However, the individual testified at the
hearing that the information that he gave the polygraph examiners was incorrect due
to a faulty memory of what transpired.  According to the individual, he has since spoken
with other members of the team who uniformly recall that during the incident in
question, a classified discussion did not take place in the presence of the uncleared
member of the team.  Tr., Vol. II at 108-09.  One of the team members testified at the
hearing and described the meeting in great detail.  This witness corroborated that while
the Team Lead gathered the entire team in one office where classified material was
present, no classified discussion of the material took place.  Tr., Vol. II at 12-16.  On the
basis of this testimony, I am satisfied that the individual did not fail to safeguard
classified information.

B.  Criterion L; Unusual Conduct

Citing 10 C.F.R. § 710.8(l), the Notification Letter further alleges that the individual
“has engaged in unusual conduct or is subject to circumstances which tend to show that
he is not honest, reliable, or trustworthy, or which furnishes reason to believe that he
may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of national security.”  At the hearing, the Security
Manager, who conducted the PSI with the individual, explained the concerns of DOE
Security.  According to the Security Manager, the individual “has placed himself in
compromising situations and questionable situations from a security point of view on
numerous occasions and he’s failed to follow rules in reporting.  We felt that he has 
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2/ The Security Manager testified that the initial version of the Notification Letter included a charge
based upon the DOE Psychiatrist’s report that the individual has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist . . . as suffering from alcohol abuse.”
10 C.F.R. § 710.8(j); see Tr., Vol. I at 170-74.  Apparently, this additional charge was included
in the version of the Notification Letter originally served upon the individual, but inadvertently
omitted from the version submitted into the record of this proceeding.  Despite this omission, the
parties presented evidence and testimony at the hearing on the issue of the individual’s use of
alcohol.  The individual’s use of alcohol is clearly relevant to the conduct issues presented under
Criterion L and I will therefore consider the matter in that context.

3/ The individual conceded during the PSI that he considers his previous use of prostitutes
“embarrassing.”  DOE Exh. 24 (PSI) at 90-91.  At the hearing, the individual testified that he is
“not sure” whether prostitution is illegal in Sensitive Country A, but observed that “it’s not very
open, but culturally . . . it’s much more common than here.”  Tr., Vol. II at 142.  In my view, it was
poor judgment on the part of the individual to engage in this kind of activity in a foreign country
without knowing the possible legal consequences of his conduct.

4/ The individual has apparently given inconsistent accounts regarding whether he himself paid the
prostitutes.  The DOE Psychiatrist stated in his report, and confirmed during his testimony, that the
individual told him that “I never paid for it.”  DOE Exh. 10 at 1; Tr., Vol. I at 97.  However, when
asked during the PSI how much the prostitutes charged, the individual responded: “[O]nce I paid
$50.  I think once I paid $70.  But I think part of that was to cover other people.”  DOE Exh. 24
(PSI) at 98. 

very consistently bad judgment over a period of time in his behavior.”  Tr., Vol. I at 174-
75.  The Security Manager also expressed concerns with the individual’s use of alcohol,
particularly while overseas, noting the opinion of the DOE Psychiatrist that the
individual has been a user of alcohol habitually to excess and has suffered from alcohol
abuse.  Id. at 175.  I will address separately the security concerns relating to the
individual’s conduct, his use of alcohol  and his alleged failure to follow DOE reporting2/

requirements.  As explained below, I am left with unresolved doubts regarding the
individual’s suitability to hold a DOE security clearance.

(1) Individual’s Conduct

Based upon the information provided by the individual, it is apparent that he has
engaged in conduct that bears negatively upon his judgment and reliability.  The
individual stated that he used the services of prostitutes three to five times while in
Sensitive Country A.   The first four of these incidents occurred during the period from3/

1994-97 when the individual lived in Sensitive Country A, working first at a news
agency  and then as a Consular Assistant at the U.S. Embassy.  The prostitutes
generally were solicited by the individual and friends at sauna parties where alcohol
was consumed.  Tr., Vol. I at 178, Vol. II at 58; DOE Exh. 24 (PSI) at 92-97.  Two of 4/
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5/ During the PSI, the individual stated that one of the sauna parties may have been attended by a
former ideological military officer of Sensitive Country B.  See DOE Exh. 24 (PSI) at 95-96.  At
the hearing, however, the individual clarified that he had no way of knowing if that were actually
the case.  Tr., Vol. II at 62.

these parties were arranged by the individual’s Foreign National Friend who obtained
the individual’s assistance in securing visas for his family and later gave the individual
a TV and VCR.  Tr., Vol. II at 63, 65-66.  The individual reported at the PSI that there5/

were a few times during the 1994-97 time period that he “lost control of his faculties” due
to the consumption of alcohol.  DOE Exh. 24 (PSI) at 51; Tr., Vol. II at 136.

The individual returned to the United States in 1997 to begin graduate study.  Upon
graduation, the individual took a job as an intern with the DOE Laboratory in June
1999, and then returned to Sensitive Country A from December 1999 to November 2000
on an intern training assignment.  The individual reports that some time in 2000, he
again used the services of a prostitute while at the apartment of an American friend.
Tr., Vol. II at 60-61.  The individual also reported that there was one occasion in 2000
he drank excessively while out with his girlfriend and believes that he may have had
a “blackout.”  Tr., Vol. II at 144-45; Ind. Exh. 3 at 4.  Finally, in May 2002, while on his
first official trip to Sensitive Country B as a DOE employee, the individual decided to
go out with a foreign national bodyguard assigned to the individual’s team on two
separate evenings.  On the first evening, the individual and bodyguard introduced
themselves to two foreign national women at a restaurant, and the evening ended with
the individual having sex with one of the women in his hotel room.  The individual had
sexual relations with the woman again on the evening of the next day.  Two nights later,
the individual and bodyguard went to the restaurant and to a bowling alley.  At the
restaurant, the bodyguard asked the individual not to report their socializing.  Later
that evening, the individual got so intoxicated that he had a blackout and cannot
remember what occurred when he was taken to the bodyguard’s apartment to sleep
before being returned by the bodyguard to his hotel early the next morning.  Tr., Vol.
II at 75-87, 146.

In examining the individual’s conduct over the past several years, I must agree with the
Security Manager that the individual has demonstrated a pattern of poor judgment.
The individual began working in Sensitive Country A immediately after graduating
from college and certainly some of his behavior during the 1994-97 time frame can be
attributed to youthful indiscretion among peers.  Further, the individual 
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6/ The individual stated that as a Consular Assistant at the U.S. Embassy from August 1995 to July
1997,  “I was a personal services contractor, and I was not a federal employee.”  Tr., Vol. II at
45.

7/ The Notification Letter describes another incident on the May 2002 trip when the individual
diagramed the organizational chart of his DOE office at the request of an official of Sensitive
Country B.  See Tr., Vol. II at 89-95.  However, the individual’s supervisor made it clear during
his testimony that the individual did not act inappropriately, but that the respective delegations
exchange organizational charts on occasion to clarify functional roles.  Tr., Vol. I at 285-87.  I
therefore do not give this matter further consideration.

8/ The individual acknowledged at the hearing that Security Manager informed him at the outset of
the PSI that DOE Security had unresolved concerns regarding “my alcohol consumption, rate of,
and my contacts with foreigners of sensitive countries.”  Tr., Vol. II at 53, 134.

was not a federal employee at that time.  However, these mitigating factors do not apply6/

to the incidents which occurred in 2000 and 2002,  when the individual held a DOE7/

security  clearance.  Moreover, the incident in May 2002 involving the bodyguard
occurred less than four months after the PSI when the individual was placed on notice
that DOE Security had concerns with his foreign contacts and use of alcohol.    I now8/

turn to the matter of the individual’s alcohol consumption since his lapses in judgment
are apparently intertwined with his drinking.

(2) Individual’s Use of Alcohol

DOE Security’s concerns relating to the individual’s use of alcohol are substantially
based upon the report of the DOE Psychiatrist.  In his report, the DOE Psychiatrist
concluded:

[The individual] has a history of alcohol abuse.  Based on my evaluation
it is clear that [the individual] has been a user of alcohol habitually to
excess and has suffered from alcohol abuse within the meaning of 10 CFR
710.8(j). [The individual’s] use of alcohol could cause a defect in his
judgment and reliability with the meaning of 10 CFR 710.8(h).  It is my
medical opinion under 10 CFR 710.7(c) that there is NOT adequate
evidence of rehabilitation and reformation and behavioral changes.  I
encouraged [the individual] to abstain from alcohol.

DOE Exh. 10 at 2.  In reaching his conclusion, the DOE Psychiatrist referenced the
individual’s history of drinking, beginning with the individual’s college years.  The DOE
Psychiatrist particularly noted occasions when the individual drank excessively while
in sensitive countries.  According to the DOE Psychiatrist, “[the individual] 
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9/ The Individual’s Psychiatrist contested the opinion of the DOE Psychiatrist on a number of
grounds.  For instance, the DOE Psychiatrist stated in his report that the individual has a family
history of alcoholism and specifically that “[h]is father was alcoholic.”  The Individual’s Psychiatrist
disagreed with this assessment noting that the individual’s father “would have one or two episodes
a year in which he would seclude himself for two days and then drink through those entire two
days.”  Tr., Vol. I at 108.

10/ The individual’s supervisor testified that there have been other instances where a new DOE team
member has had an episode of excessive drinking when attempting to socialize with nationals of
Sensitive Country B, and learned from the experience.  See Tr., Vol. I at 301-02.

reports that when in [a sensitive country] he is often required to attend evening
functions and that drinking shots of vodka . . . is expected. . . .  He has experienced a loss
of control over his drinking 3-4 times.  This means going to a drinking function and
drinking significantly more than one intends to.”  Id. at 1.  

The individual has presented substantial evidence in rebuttal of the DOE Psychiatrist’s
diagnosis, including the report and testimony of his own psychiatrist (Individual’s
Psychiatrist) who rendered a diagnosis that strongly contradicts the opinion of the DOE
Psychiatrist.  According to the Individual’s Psychiatrist, “[the individual] has had
occasional episodes where he drank too much -- but that alone does not suffice as a
criterion for a diagnosis of habitual alcohol abuse. . . .  His drinking pattern strikes me
as typical for a male his age who is single and who is socializing in his overseas work
with a peer group where toasting is a traditional part of the culture.  [The individual’s]
use of alcohol is that of a social drinker, not a problem drinker.”  Ind. Exh. 3 at 7
(emphasis in original).  The Individual’s Psychiatrist concludes in her report that
“[t]here is simply no evidence that [the individual’s] use of alcohol has caused a
significant defect in his judgment and reliability. . . . [The individual] does not meet the
criteria as suffering from alcohol abuse, withdrawal, or dependency.”  Id.; see Tr., Vol.
I at 107-14, 117-20.9/

The individual’s close friends, supervisor and co-workers, who have all traveled and
socialized with the individual, concurred in their testimony that the individual does not
have a drinking problem.  See Tr., Vol. I at 148, 276, 307; Tr., Vol. II at 17; Ind. Ind.
Exh. 7 at 2; Ind. Exh. 9 at 1-2.  In addition, the individual has submitted a “drinks per
day” diary covering the period June 2003 through August 2003, indicating that he is
a moderate drinker.  See Ind. Exh. 8.  At the hearing, the individual conceded that he
drinks to excess “once in a very rare while” but maintains that he has never placed
alcohol above the importance of his job.  Tr., Vol. II at 112-13.  According to the
individual, he has traveled back to Sensitive Country B on DOE business “a dozen”
times since the alcohol incident in May 2002, and he has not drunk excessively in any
of those visits.  Tr., Vol. II at 88.10/
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11/ It is apparent that the Individual’s Psychiatrist examination was more in-depth.  The Individual’s
Psychiatrist interviewed the individual for three hours and issued a seven-page report describing
her findings in substantial detail.  In contrast, the DOE Psychiatrist interviewed the individual for
50-55 minutes, Tr., Vol. I at 42, and his two-page report is summary in nature.   

12/ Rather than the DSM-IV, the DOE Psychiatrist explained that “[the individual] admitted that he had
tried to cut down on his drinking and had felt guilty about his drinking, which are two of the four
questions that are part of a test called CAGE, C-A-G-E.  An affirmative response increases one’s
concern about problematic drinking.”  Tr., Vol. I at 19.

After weighing the evidence presented, I find that the individual has substantially
mitigated the security concerns associated with his use of alcohol.  I find the report and
testimony of the Individual’s Psychiatrist more persuasive than the report and
testimony of the DOE Psychiatrist,  and conclude that the individual is not, nor has he11/

been, a user of alcohol habitually to excess and he is not suffering from alcohol abuse.
During his testimony, the DOE Psychiatrist acknowledged that the individual did not
meet the diagnostic criteria specified in the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition (DSM-IV) for Substance Abuse, Alcohol.  Tr., Vol. I at 19.12/

Further, the DOE Psychiatrist appeared to recant his characterization of the
individual’s drinking as “habitual” during his testimony, stating that “‘there’s no
evidence that [the individual] is an habitual user . . . . He appears to have more of a
binge-type issue going on here.”  Tr., Vol. I at 82-83.

Notwithstanding, I do not find that the individual has fully mitigated the security
concerns under Criterion L regarding his lapses in judgment in the use of alcohol.
While the individual may not be a habitual user of alcohol or suffer from alcohol abuse,
his own psychiatrist concedes that the individual has had “infrequent episodes of alcohol
abuse.”  Two of these episodes have occurred in 2000 and in 2002, when the individual
was holding a DOE clearance and on assignment by DOE in a sensitive country.  In
both instances, the individual was well aware of the expectations placed upon him.  The
individual was interviewed in 1999 to obtain an L clearance as a DOE Laboratory
intern.  According to the interviewer’s report, the individual stated that: “[The
individual] did blackout at a party when they were having a drinking contest.  This
happened in college sometime in 1992 or 1993.  This was the only time he had a
blackout.  Subject does not allow himself to drink this much anymore because of his
current and future employment.”  DOE Exh. 29 (emphasis supplied).  The record
indicates, however, that after the individual was granted a DOE security clearance and
sent on his intern assignment to Sensitive Country A, there was an occasion in 2000
that he became so intoxicated that he believes he had a blackout.  Tr., Vol. II at 144-45.

Similarly, in seeking to obtain a “Q” clearance, the individual was admittedly put on
notice during the PSI in late January 2002, that the DOE had concerns regarding his
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13/ During the PSI, the individual stated that he tended to drink more when in the sensitive countries
concerned, but assured the Security Manager as follows: “[I]t’s expected to drink more there . .
. it’s the cultural norm . . . But I would never let it get out of control.”  DOE Exh. 24 (PSI) at 47-
48.  However, the individual did in fact lose control of his drinking within four months of making
this assurance.

14/ The Security Manager speculated that during the May 2002 blackout incident, the individual may
have been placed in an embarrassing or compromising position at the bodyguard’s apartment that
might one day subject him to coercion or blackmail: “[T]here could be photos . . . things that are
set up that they could bring forward a few years later.”  Tr., Vol. I at 197.

association with foreign nationals and his use of alcohol.  See Tr., Vol. II at 53, 134. 13/

Despite this knowledge, the individual became so intoxicated while on assignment in
Sensitive Country B in May 2002, that he had a blackout and was taken helplessly to
the apartment of a bodyguard, a national of the sensitive country, before being returned
to his hotel.  The individual reports that he has had no other incidents of excessive use
of alcohol during the dozen trips to Sensitive Country B he has taken since 2002.
Nonetheless, I find that his prior lapses in judgment and reliability in his use of alcohol
to be very serious,  and I am not fully convinced that his “infrequent episodes of alcohol14/

abuse” will not reemerge under circumstances which might cause him to act contrary
to the best interests of national security.  Consequently, I find that security concerns
under Criterion L associated with the individual’s use of alcohol have not been fully
mitigated.

(3) Individual’s Failure to Report

The Notification Letter further alleges that the individual’s failure to report certain
matters bear negatively upon his trustworthiness and reliability.  First, the individual
failed to fully disclose during the PSI the depth of his involvement with his Foreign
National Friend when the individual lived in Sensitive Country A from 1995-1997.
Second, upon returning from his trip to Sensitive Country B in May 2002, the
individual did not report the incidents involving the foreign national bodyguard during
his mandatory CI debriefing.  These matters are considered separately below.

During the January 2002 PSI, the individual informed the Security Manager that his
Foreign National Friend arranged two sauna parties involving prostitution and
attended by the individual, and that the individual had not seen the Foreign National
Friend since 2000 when he borrowed $2000 from the individual that was never
returned.  However, the individual did not disclose information that he later provided
to the polygraph interviewers in June 2002, that:  (1) the Foreign National Friend
solicited the individual’s assistance in obtaining visas for his family when the 
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15/ The individual clarified at the hearing that he had no authority to issue or deny visas, but only to
screen visa applications.  However, the individual assisted his Foreign National Friend by providing
information about him to the U.S. Embassy deciding official: “I told the consul what I knew about
him, that I knew him to be well off.  And I think he had visa applications for him and his family, and
the consul issued him visas on the spot.”  Tr., Vol. II at 66.

individual was employed as a Consular Assistant at the U.S. Embassy;  (2) after15/

obtaining such assistance, the Foreign National Friend gave the individual a television
set and VCR which the individual later returned; and (3) in 1997, another foreign
national informed the individual that the Foreign National Friend had been kidnaped
and requested that the individual provide visas to secure his release.

At the hearing, the individual testified that he did not intentionally withhold
information concerning the Foreign National Friend from the Security Manager during
the PSI, but addressed the matters raised by the Security Manager.  Tr., Vol. II at 101.
The individual differentiated that the polygraph examiners asked “broader” questions
which summoned more detailed responses.  I have examined the transcript of the PSI
and find that the questions involving the Foreign National Friend were asked in the
context of a discussion concerning the individual’s use of foreign prostitutes, and that
the individual responded to the questions being posed.  See DOE Exh. 24 (PSI) at 102-
05.  I therefore accept the individual’s explanation concerning this matter.

However, I am led to a different conclusion regarding the individual’s decision not to
report the incidents that occurred on the May 2002 business trip to Sensitive Country
B.  As described in the factual summary, the individual had close contact with two
foreign nationals, the bodyguard assigned to his team and a woman with whom he had
sexual relations.  On one occasion, the individual went out with the bodyguard to a
restaurant where they met two women and had an evening of dancing and drinking.
The evening ended with the individual having sex with one of the women in his hotel
room.  The woman left his hotel room early the next morning but he met her
coincidentally the same day and had sexual relations with her again in his room.  Two
evenings later, the individual went out with the bodyguard again and the bodyguard
asked the individual not to report the events of their evening together with the women.
The individual later became so intoxicated that he cannot remember what happened
from the time they went to a bowling alley until being brought back to the hotel by the
bodyguard the next morning. 

At the hearing, the Security Manager was adamant that the individual was required
to report these contacts by DOE rules.  The Security Manager read pertinent provisions
of the DOE Headquarters Facilities Master Security Plan, in effect from 1995 to 2003,
which require that DOE personnel report “[a]ny unofficial contact with a foreign
national from a sensitive country, as well as any association with a foreign national
which is close and  continuing, or more than casual in nature, whether in a 
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16/ Included with this submission is the individual’s 2001 Annual Individual Security Refresher Briefing
Certification, duly signed and dated by the individual September 20, 2001, attesting that he read
and understood his security requirements.  DOE Exh. 34.

17/ The Security Manager also submitted into the record DOE Order 5670.3, dated September 4,
1992, which states that “all contacts with citizens of sensitive countries should be reported.”  DOE
Exh. 36; Tr., Vol. I at 188-89.

18/ Section 4d.(1) of DOE Order 551.IA (August 25, 2000), “Official Foreign Travel,” requires that
“[a]ll Federal employees traveling to a sensitive country, regardless of whether they hold a security
clearance, shall be provided appropriate pre-briefings and debriefings by, and at the discretion of,
counterintelligence officers.”  

business or social setting, or in any way raises a security concern.”  DOE Exh. 35 at X-9;
Tr., Vol. I at 185-86.  The Security Manager also read from the individual’s 2001 DOE
Security Refresher Briefing which defines “reportable” contact with a foreign national
as “a relationship that involves: (1) bonds of affection and/or personal obligation,
including financial relationships, and (2) sharing private time together in a public or
private setting where sensitive professional and personal information is discussed.”
DOE Exh. 34.   The Security Manager believes that the individual should have16/

reported his contact with the foreign bodyguard, particularly under circumstances that
he is unsure what happened or was discussed during his blackout.  See Tr., Vol. I at 190-
91.17/

The individual maintains, however, that under the DOE CI reporting instructions he
received, he had no obligation or responsibility to report his sexual encounters with the
woman or the incidents with the bodyguard.   Concerning the woman, the individual18/

testified that, “I’d always been told one-night stands weren’t required to be reported and
I considered this to be a one-night stand.”  Tr., Vol. II at 84.  With respect to the
bodyguard, the individual felt there was no need to report contacts with a foreign
national who was officially assigned to his DOE Team.  Id. at 87-88.  The individual
confirmed that the bodyguard asked him not to report their socializing because the
bodyguard believed that he would get into trouble with his boss.  Id. at 103-04.  The
individual asserted, however, that the bodyguard’s request had nothing to do with his
decision not to report their interaction.  According to the individual: “I had assessed the
situation based on my own background and experience, and I had seen that I had been
in control for the most part, and during the one part that I didn’t remember what
happened, I also didn’t find that to be out of the ordinary. . .  And I knew he would be
reported in the trip report and definitely didn’t consider him to be a -- that he was going
to be a close and continuing contact.”  Id.

Upon review of the evidence submitted respectively by the parties, it is apparent that
CI instructs a less stringent reporting requirement to DOE foreign travelers than DOE
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19/ One witness called by the individual is a Senior Analyst in CI and confirmed that she is aware that
DOE Security instructs a different policy than CI with respect to reporting contacts with foreign
nationals, stating that: “Yes, I am [aware of it].  And I know that it causes lots of confusion.”  Tr.,
Vol. I at 310.

Security.   Since it is CI that performs the individual’s pre-briefing before travel and19/

debriefing upon return, I find it reasonable that the individual would rely upon CI’s
interpretation of his reporting requirements.  As explained below, however, I do not
accept the individual’s rationale for failing to report the incidents of his May 2002 trip
even assuming the individual was attempting to follow CI’s reporting dictates.

The instructions given to the individual by CI were apparently based upon DOE Notice
142.1, “Reporting Requirement: Close and Continuing Contact with Sensitive Country
Foreign Nationals,” that was submitted into evidence both by the individual and DOE
Security.  Ind. Exh. 2; DOE Exh. 33.  The Notice was distributed by the Director of CI
to all national laboratories and operations offices by memorandum dated August 17,
1999.  DOE Notice 142.1 states, in pertinent part:

Close Contact
For DOE purposes, the term “close contact’ with a foreign national is
defined as a relationship that (a) involves bonds of affection and/or
personal obligation, and/or (b) where the employee and foreign national
share private time together in a public or private setting where sensitive
professional and personal information is discussed or is the target of
discussion.

Close contacts include:
(a) Sexual or otherwise intimate relationships.  Personnel do not have to
report one-time sexual or otherwise intimate contact with a foreign
national if (a) there will be no future contact with the foreign national, and
(b) the foreign national does not seek classified or sensitive information,
and (c) there is no indication that personnel are the target of actual or
attempted exploitation. . . . If personnel have sexual or otherwise intimate
contact on more than one occasion with the same foreign national,
regardless of circumstances or likelihood of follow-up contact, the
relationship must be reported as close and continuing contact, even if
there is no expectation of future contact.

Continuing Contact
. . . 
(b) Regarding all other, essentially private, non-work related close
contacts, such as dating relationships without sex and/or intimacy, and
social and family friendships, whether of the same or opposite sex, . . . the
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20/ The individual’s co-worker testified that DOE personnel should report to CI any unusual incidents
that occur on foreign visits.  Tr., Vol. II at 29-31.  I asked the co-worker whether he considered
it to be a reportable “unusual incident” if an employee experienced a blackout while alone with
foreign nationals in a sensitive country.  The co-worker responded: “Yes, if I thought that I was out
with a bunch of friends, or a whole bunch of persons, and at one point in time my memory was a
blank, I would think, oh my God . . . someone slipped me a drug or something . . . I might have
been compromised somehow.  And yes, I would report that. . . . if something like that happened
to me, I’d probably call the embassy right away and report it.”  Id. at 32.

relationship must be reported promptly when it has developed to the point
where personal information is shared. . . . Some indicators that the
relationship has developed to this point include:
. . .
o the foreign national attempts to exploit you in any regard due to

your relationship;
. . . .

DOE Exh. 33 at 1-2 (emphasis supplied).  Thus, the notice required that the individual
report his contact with the foreign national woman since he admittedly had sex with her
“on more than one occasion.”  The individual’s friend and co-worker who testified at the
hearing clearly understood this requirement: “It’s a matter of great amusement to us,
a little.  You could have relations with a woman and you don’t have to report that if it
happens once.  If you see her again, then it’s necessary to file a ‘Close and Continuing
Contact’ report.”  Tr., Vol. II at 22.

Similarly, I find that the individual was required to file a “Close and Continuing
Contact” report with respect to the bodyguard.  The individual’s relationship with the
bodyguard became a “close contact” involving “bonds of affection and/or personal
obligation” in that the bodyguard:  (1) took the individual out, drank and consorted with
the individual on two occasions; (2) facilitated the individual’s introduction to a woman
with whom he later had sexual relations; and (3) took the individual to his own
apartment and allowed him to sleep there overnight when the individual became so
inebriated that he had a blackout and was unable to care for himself.   The contact20/

became “continuing” when the bodyguard “attempted to exploit” their relationship by
asking the individual not to report these activities.

I find disingenuous the individual’s assertion that he felt no need to report his personal
involvement with the bodyguard because the bodyguard was officially assigned to his
DOE Team and his name already appeared on the general trip report.  DOE Notice
142.1 states that “[p]ersonnel are not required to report . . . work-related contact with
foreign nationals, providing the contact has been coordinated with management and
otherwise reported through contact reports or other operational reporting.”  DOE Exh.
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21/ The CI reporting requirements were again modified by a memorandum from the CI Director dated
October 30, 2000, entitled “Counterintelligence Reporting Requirements.”  DOE Exh. 32.
Pertinent to the present case, this revision states that “DOE personnel are required to report
professional contacts and relationships with sensitive country foreign nationals, whether they occur
at one’s worksite or abroad.”  Id. at 6.  Thus, under this modification, the individual was required
to report his relationship with the bodyguard despite the fact that he was assigned to the individual’s
DOE Team.  The memorandum further stresses the importance of reporting such relationships to
national security: “[T]he policy to report relationships is important.  It is intended to help us know
if a relationship we are developing with a citizen of a sensitive country is harmless or potentially
harmful.”  Id. at 4.

22/ There is no indication that the individual would have ever divulged his activities with the bodyguard
during the May 2002 trip if not induced by questioning during his CI polygraph examination on June
12-13, 2002.

33 at 3.   Clearly, the individual’s contact with the bodyguard was not “work-related”21/

and the nature of their relationship went substantially beyond the bodyguard’s official
duties with the individual’s DOE Team.  That the individual continues to maintain that
he was not required to report his involvement with the bodyguard leads me question his
judgment and trustworthiness.  Indeed, it might be fair to surmise from these
circumstances that the individual’s decision not to report his involvement with the
bodyguard was not an oversight or due to a misunderstanding of the reporting
requirements, but was an intentional effort to conceal his own conduct.22/

(4) Other Mitigating Evidence

Based upon the testimony of his supervisor and co-workers, as well as evidence
presented in the record, the individual is a trusted and valued employee.  Tr., Vol. I at
282, 294, 314; Tr., Vol. II at 18; see Ind. Exh.’s 6, 7, 9.  I further note that with the
exception of the May 2002 incidents, the individual has generally been forthcoming and
direct regarding his conduct.  Indeed, a substantial portion of the derogatory
information presented in the Notification Letter, particularly relating to the period
1995-2000, was openly provided by the individual.  Finally, as noted above, the
individual has had no further reported incidents of inappropriate conduct on
approximately a dozen trips on DOE business he has taken since May 2002.

However, for the foregoing stated reasons, I have lingering doubts regarding the
individual’s judgment and reliability.  The individual has displayed a pattern of poor
judgment and unusual conduct accompanied by episodic alcohol abuse, which began in
the mid-1990's and continued into 2000 and 2002 when the individual held a DOE
security clearance.  The poor judgment displayed by the individual in the incidents with
the foreign national bodyguard in May 2002, was exacerbated by the individual’s failure
to report the incidents and his seeming inability to recognize that he should 
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have reported those incidents.  Based upon the record, I find that a significant risk
remains that similar lapses in judgment will recur and render the individual vulnerable
to pressure, coercion and exploitation.  Section 710.7(a) of the security regulations states
that “[a]ny doubt as to an individual’s access authorization eligibility shall be resolved
in favor of the national security.”  I therefore find that the individual has failed to
overcome the concerns of DOE Security under Criterion L.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(g) and (l) in suspending the individual's access authorization.  I  find that the
individual has mitigated the concerns of DOE Security under Section 710.8(g).
However, I find that the individual has failed to sufficiently mitigate the concerns of
DOE Security under Section 710.8(l).  Consequently, I am unable to find that restoring
the individual’s access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest.  Accordingly, I have
determined that the individual's access authorization should not be restored.  The
individual may seek review of this Decision by an Appeal Panel in accordance with the
provisions set forth in 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: July 15, 2004
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This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization (also called a security clearance).  The local DOE 
security office suspended the individual’s clearance after determining that information in its 
possession created substantial doubt about the individual’s continued eligibility for an access 
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, 
Subpart A, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  As explained below, I have concluded that the individual’s 
access authorization should be restored. 

Background 
 
The individual works for a contractor at a DOE facility where some assignments require an 
access authorization. The local DOE security office issued a Notification Letter to the individual 
on August 12, 2003.  The Notification Letter alleges that DOE has substantial doubt about the 
individual’s continued eligibility for a clearance, based upon disqualifying criteria set forth in 
section 710.8, paragraphs (k) and (l).    
 
The Notification Letter alleges that the individual has possessed, used or experimented with an 
illegal substance.  This charge is based on the individual’s admission that he smoked marijuana 
at a Rolling Stones concert in 1997.  The Notification Letter also alleges that the individual has 
engaged in unusual conduct or is subject to circumstances which tend to show that he is not 
honest, reliable or trustworthy; or which furnishes reason to believe that he may be subject to 
pressure, coercion, exp loitation or duress which may cause him to act contrary to the best 
interests of the national security.  This charge is based on the individual’s admission that he 
violated a drug certification, which he signed in 1994, when he used marijuana while possessing 
a security clearance in 1997.  These are the grounds for the security concerns based on section 
710.8, paragraphs (k) and (l).     
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Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing.  The local DOE security office transmitted the 
individual’s hearing request to the Office of Hearings and Appeals (OHA), and the OHA 
Director appointed me as Hearing Officer in this case.  At the hearing I convened, the DOE 
Counsel called one witness, a personnel security specialist (who testified by telephone).   The 
individual, who represented himself, testified on his own behalf, and called two other witnesses, 
who are both employed at the same DOE facility, and who are personal friends of the individual.  
The DOE submitted nine written exhibits.  The individual submitted a written answer to the 
charges in the Notification Letter, and two written exhibits. 
 

Standard of Review 
 
The applicable DOE regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  In resolving questions about the individual’s eligibility for 
access authorization, I must consider the relevant factors and circumstances connected with the 
individual’s conduct.  These factors are set out in section 710.7(c):  
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; 
and other relevant and material factors.  

 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the 
existence of derogatory information leaves unresolved questions about an individual’s eligibility 
for access authorization.  A hearing is “for the purpose of affording the individual an opportunity 
of supporting his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  Once the DOE 
has presented derogatory information affecting an individual’s eligibility for access 
authorization, the individual must come forward with evidence to convince DOE that restoring 
his or her access authorization “would not endanger the common defense and security and would 
be clearly consistent with the national interest.”    See, e.g., Personnel Security Hearing, Case 
No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995), and cases cited therein.  The DOE 
regulations were amended in 2001 to state that any doubt regarding an individual’s eligibility for 
access authorization shall be resolved in favor of the national security.  10 C.F.R. § 710.7(a).  
For the reasons discussed below, it is my opinion that the individual has resolved the concerns in 
the Notification Letter, and therefore his access authorization should be restored at this time.  
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Findings of Fact 
 
Except as noted, the individual does not dispute the facts alleged in the Notification Letter.  
When the individual was first being considered for access authorization in 1994, he admitted to 
the DOE that he had used marijuana and other drugs recreationally during his college years.  
DOE Exhibit 3-2 (Transcript of April 7, 1994 Personnel Security Interview) at 18-30.  The DOE 
resolved its security concerns about the individual’s history of drug use by having him sign a 
“Drug Certification,” in which he promised, among other things, that he would not use any drugs 
while he held access authorization.  DOE Exhibit 2-1.   With that reassurance, the DOE granted 
the individual a security clearance in April 1994.   
 
In the fall of 1997 the individual attended a rock concert at which marijuana was prevalent.  
Marijuana cigarettes were being passed among the audience and were being smoked 
indiscriminately.  Several times during the concert, the individual, like others in the crowd, was 
handed a marijuana cigarette.  The expected reaction was either to pass the cigarette on to 
another member of the audience or to take a puff on the cigarette and then pass it on.  For most 
of the concert, he passed the cigarettes on without partaking of any marijuana.  However, over 
the course of the evening, he took a few puffs as he was passing the cigarettes.   
 
This information did not come to the attention of the local security office until the individual 
admitted to it in a Questionnaire for National Security Position that he completed in 
October 2001.  Responding to Question 24 of that form, the individual stated that he had used 
marijuana in 1997.  On the basis of that response, the local security office interviewed him.  
During that interview the individual described the circumstances surrounding his marijuana use.  
DOE Exhibit 3-1 (Transcript of December 6, 2002 Personnel Security Interview) at 11-13.   
 
In the Notification Letter the local security office states that the individual “admitted he took 
three puffs from a marijuana cigarette while attending a Rolling Stones concert.” The individual 
disputes this quantification of his marijuana use, contending that he was unsure of the number of 
puffs he took and reckoned that it was no more than three, and possibly fewer.  I have reviewed 
the transcript of the interview on which the local security office has relied for this number and I 
agree with the individual.  In an attempt to assess the scope of the individual’s marijuana use, the 
interviewer asked, “And how much did you partake in?”  When the individual replied with “. . . a 
few inhalations,” she asked, “A few meaning one – more than three, four?” and he replied, “Oh, 
no, three or less.” Id. at 12.   As the individual recognizes, the crux of the concern is the fact that 
he used marijuana after signing a drug certification, and not the number of puffs he took.  See 
Individual’s Request for Hearing, August 15, 2003.  Nevertheless, it is important not to let the 
record reflect an inaccuracy as to the extent of the individual’s drug use. 
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Testimony of the Witnesses at the Hearing 
 
The Individual 
 
The individual objected to the DOE’s characterization of his frame of mind during the 1997 
incident in which he smoked marijuana.  The Notification Letter states, “he knowingly partook in 
the use of marijuana in 1997 without giving it a thought, while possessing a security clearance.”  
(Emphasis added.)  He felt that the DOE’s choice of words leaves the impression that he 
willfully disregarded the commitment he made in his 1994 drug certification not to use drugs 
while holding a security clearance.  In his request for a hearing, the individual wrote that he, as 
an occasional smoker, smoked the marijuana that passed his way without a conscious thought.  
He characterized the incident as “an error, a mistake, which demonstrates a lack of judgment on 
my part, not a willful violation [of my commitment to DOE].”   
 
At the hearing the individual fleshed out this objection.  He explained that he was not 
particularly interested in or tempted to smoke marijuana, but handling marijuana cigarettes was 
“just something I dealt with when attending live music performances.” Tr. at 29-30.  He 
continued, 
 

Although it made sense at the time, in retrospect, I see the problem with this.  
Because most certainly if I had not handled the substance in 1997, I would not 
have ended up consuming it.  What happened in that incident was that someone 
handed me a marijuana cigarette, and I ended up taking it and ho lding it while 
watching the concert, failing to pass it on, probably because my attention was 
fixed on the concert, and at some point, having the cigarette in my hand, I 
reflexively smoked it, while staring at the performance going on in front of me--  
some only tens of feet in front of me.  Reflexively in the same sense that I would 
tend to sip on a cup of coffee, though I’m not consciously thinking that I should 
take a drink of coffee at any particular time. 
 
Smoking is not unusual for me.  I have smoked tobacco in the past, and indeed, I 
currently keep a humidor of cigars at my house. . . .  I can honestly say that I did 
not at any tim[e] knowingly violate the law or my commitment to DOE.  I never 
intended to use the illegal drug.  I became aware of the action only after it was 
taking place, and I stopped. 

 
Id. at 30-31. 
 
In addition to demonstrating that his marijuana use was reflexive rather than intentional, the 
individual also contended that it was an isolated incident and will not happen again.   He testified 
that he held and passed marijuana cigarettes at numerous live rock concerts without smoking 
them.  Id. at 29.  He also stated that he has been required to take several drug screenings during 
his career at the DOE facility, and has passed each one.  Id. at 31-32.  During part of that time, he 
held a position that required him to be part of the  
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Personnel Security Assurance Program (PSAP), which demands frequent urine tests of its 
participants.  Id. at 32.  He also testified as to his commitment that he will not use marijuana in 
the future.  The 1997 incident demonstrated to the individual that he is “susceptible to the 
described reflexive behavior.”  Id. at 32.  As a result, for the past seven years since 1997, he has 
avoided placing himself in situations where he will be around illegal drugs.  Id. at 32, 36.  He 
stated that he has attended only a few live music performances since the 1997 concert, and he has 
not handled any illegal drugs since then, let alone used any.  Id. at 32, 38.   Those live 
performances that he does attend are held indoors, where smoking of any kind is prohibited.  Id. 
at 38.  He no longer attends concerts at venues where smoking is permitted.  Id.    
 
The individual also provided testimony in favor of his honesty, reliability, and trustworthiness.  
He stated that he reported his 1997 marijuana use in what he believed to be the proper manner, 
on a Questionnaire for National Security Position (QNSP) that he completed in October 2001.  
Id. at 31.  He submitted into evidence a pamphlet produced by his employer entitled, “DOE 
Reporting Requirements,” which enumerates an employee’s responsibilities to inform the DOE if 
specified actions occur, such as arrests, garnishments, inappropriate disclosures of classified 
information, treatment for substance abuse or mental illness, contacts with foreign nationals, 
waste, fraud, abuse or other wrongdoings.  As the individual attested, the pamphlet did not 
require the individual to report the 1997 incident.  Id. at 69.   Therefore, he reported the incident 
properly when he disclosed it for the first time on the QNSP, which specifically asked for 
information of that type.  He also contended that the fact that he reported the incident properly 
“supports my argument that I have sufficient honesty, integrity and trustworthiness not to present 
a security risk.”  Id. at 31. 
  
The Individual’s Co-worker and Friend 
 
One witness testified as both a co-worker and a friend, who knows the individual very well.  Id. 
at 49.  They work together daily and share the responsibility for a number of tasks at the facility.  
Id. at 52.  They also interact socially on the weekends.  Id. at 55.  He testified that he has not 
seen the individual use drugs, that such behavior would surprise him, and that he sees the 
individual frequently enough that he would know if he is using drugs.  Id. at 54-56.  He also 
expressed his opinion that the individual’s trustworthiness and integrity are of the highest order.  
Id. at 58.   
 
The Individual’s Manager 
 
The individual also called as a witness his current manager, whom he also knows on a social 
level.  She interacts with the individual on the average of three times a week at work, and twice a 
month socially.  Id. at 64.  She testified that, based on her personal experience with others 
suffering from alcohol problems, she feels that the individual did not have a problem with drugs 
and has not used them except for during the 1997 incident.  Id. at 63, 65, 67.  To the contrary, 
she testified that the individual is honest, trustworthy and reliable.  Id. at 63.  She described the 
1997 incident as isolated and “a single instance of bad judgment.” Id. at 64.  She also pointed out 
that he “did self-report the incident, and  
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I think he’s trying to do the right thing.”  Id.   When asked why she believes he will not suffer 
another similar lapse of judgment, the manager responded,  
 

. . . I think that [he] has really learned his lesson from this.  This has been a great 
stress in his life to lose his clearance.  It has been – I think [he] feels that he has 
let down people, that he’s let down his co-workers.  I think he feels like he’s let 
down me as his manager.  So I think that he has really learned his lesson and 
would never make this mistake again. 
 

Id. at 66. 
 
The Personnel Security Specialist 
 
The DOE Counsel called a personnel security specialist, who testified about the nexus between 
the individual’s use of marijuana in 1997 and the stated security concerns under Criteria K and 
L.  She stated that “[w]hen a person is under the influence of an illegal substance, there is an 
increased risk of unauthorized disclosure of classified information.”  Id. at 13.  This constitutes 
the DOE’s concern under Criterion K.  The individual’s use of marijuana after signing a drug 
certification, in which he acknowledged that he would not use illegal drugs and understood that 
he could lose his access authorization if he did, raises an additional concern under Criterion L.  
Id. at 12.   This concern rests on conduct that demonstrates a lack of judgment, trustworthiness, 
or unwillingness to comply with rules, in this case, the terms of the drug certification.  Id. at 13.  
The personnel security specialist maintained that the individual broke a law by smoking 
marijuana, id. at 19, and the passing of time since the individual broke his commitment to the 
DOE to not use drugs does little to mitigate the DOE’s concern about his trustworthiness.  Id. at 
21-22.  Finally, although she stated that the individual’s failure to report his marijuana use 
contemporaneously raises a concern, the personnel security specialist testified that his honesty 
was not at issue, because he did report the incident on his QNSP, id. at 15.  She testified that the 
individual was under no obligation to report his drug use before he completed the QNSP.  Id. at 
16, 22.  
 

Analysis 
 
Illegal drug use raises serious doubts about an individual’s eligibility for access authorization 
because, as the personnel security specialist stated, an individual under the influence of an illegal 
substance may unknowingly reveal classified information.  Willful illegal drug use presents an 
additional concern in that an individual who is willing to disregard a law that forbids such action 
may also be willing to disregard laws that protect classified information from disclosure.  This 
same concern arises when an individual uses illegal drugs after signing a Security 
Acknowledgment that informed him that he could lose his access authorization for involvement 
with illegal drugs, as do doubts about the individual’s honesty, reliability and trustworthiness.   
Based on the record before me, I find that the DOE properly invoked Criteria K and L when it 
suspended the individual’s security clearance. 
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I next consider whether the individual has mitigated the concerns about his marijuana use.  Of 
the factors that the regulations at 10 C.F.R. § 710.7(c) deem that I must consider in rendering my 
decision, the most relevant are the nature and extent of the individual’s marijuana use, the 
voluntariness of the use and his knowledgeable participation, and its frequency and recency.  
There is no evidence that the individual has used marijuana in the past ten years at any time other 
than the 1997 incident he self- reported on his 2001 QNSP.   A series of negative drug tests 
supports the individual’s contention that he has not used any illegal drugs since the incident.  
Moreover, as the individual and his manager both testified, the fact that he self-reported the 
incident, under circumstances in which it was highly unlikely that the DOE would have 
otherwise learned about the incident, tends to show that he is honest in representing that this 
incident constitutes the full extent of his recent marijuana use.  Tr. at 31, 66 (testimony of 
manager, “I can’t think of why someone would self-report one incident but not another”).  Based 
on the record, I am convinced that the individual’s extent of “recent” marijuana use is limited to 
the 1997 incident.  The testimony of his witnesses demonstrated that, to their knowledge, it is not 
in his nature to use marijuana or any other illegal drugs.  Finally, the personnel security specialist 
testified that the DOE’s concern about illegal drug use diminishes over time.  Id. at 20.  Because 
the individual’s illegal drug use occurred only one time, seven years ago, under circumstances in 
which the individual has taken pains not to replicate, the individual has mitigated the DOE’s 
security concern under Criterion K. 
 
I also find that the individual has successfully mitigated the DOE’s security concerns under 
Criterion L.  The DOE Counsel represented that the DOE’s only factual basis for its Criterion L 
concerns was the individual’s violation of his drug certification when he used marijuana in the 
1997 incident.  Id. at 74.  Although the personnel security specialist testified tha t the DOE’s 
concern under Criterion L does not diminish over time, id. at 21-22, I take issue with her 
position. It is true that an individual must be held to the terms of the agreement, for example, his 
commitment not to use illegal drugs for as long as he holds access authorization.  Nevertheless, I 
must still consider the fact that the only time he broke that commitment is now seven years in the 
past, and there is no evidence that he has engaged in any other transgressions of the drug 
certification since that incident.  Moreover, given the circumstances under which he broke his 
promise to the DOE, his self-reporting of the incident, and the favorable testimony I heard at the 
hearing, I find that his behavior during the 1997 incident no longer raises sufficient doubt as to 
his eligibility for access authorization. 
 

Conclusion 
 
Based on the record in this proceeding, I find that the individual has resolved the security 
concerns under 10 CFR § 710.8(k) and (l) that were specified in the Notification Letter.  For the 
reasons explained in this Decision, I find the individual has shown that restoring his access 
authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest.  Accordingly, it is my decision that the  
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individual’s access authorization should be restored.  Either party may seek review of this 
Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28.  
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 27, 2004 
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This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  A Department of Energy Operations Office (DOE 
Operations Office) suspended the individual=s access authorization under the provisions of 
Part 710.  This Decision considers whether, on the basis of the evidence and testimony 
presented in this proceeding, the individual=s access authorization should be granted.  As 
set forth below, it is my decision that the individual=s access authorization should be 
granted. 

 
I. Background 

 
The individual has been employed by a contractor at a DOE facility since December 2001.  
After his hiring, his employer requested access authorization for the individual.  In June 
2002, the individual participated in a personnel security interview (PSI) and reported to 
DOE security that he had been arrested for Boating Under the Influence (BUI) in 2000.  Ten 
days after the PSI, he was arrested again for BUI.  In November 2002, a DOE consultant-
psychiatrist diagnosed the individual as alcohol dependent.   In September 2003, DOE 
notified the individual that it had received derogatory information that created a doubt 
regarding his eligibility for access authorization, and informed him how to proceed to 
resolve the information that created the security concern.  Notification Letter (September 
18, 2003).   
 
The Notification Letter stated that the derogatory information regarding the individual falls 
within 10 C.F.R. ' 710.8 (h), (j) and (l) (Criteria H, J and L).  The DOE Operations Office 
invoked Criterion H on the basis of information that the individual has an illness or mental 
condition of a nature which causes, or may cause, a significant defect in his judgment or 
reliability.  The DOE Operations Office invoked Criterion J on the basis of information that 
the individual has been or is a user of alcohol habitually to excess, or has been diagnosed 
by a board-certified psychiatrist, or other licensed physician or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.  In this regard, the 
Notification Letter states that a DOE consultant-psychiatrist diagnosed the individual as 
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alcohol dependent without adequate evidence of rehabilitation or reformation, and that the 
psychiatrist concluded that the alcohol dependence is a mental condition which causes a 
significant defect in his judgment or reliability.  Criterion L is invoked when a person has 
allegedly engaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy, or which furnishes reason to 
believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security. 
The DOE Operations Office invoked Criterion L based on the two alcohol-related arrests.    
 
In a letter to DOE Personnel Security, the individual, through his attorney, exercised his 
right under Part 710 to request a hearing in this matter.  10 C.F.R. ' 710.21(b).  On January 
27, 2004, I was appointed as Hearing Officer in this case.  After conferring with the 
individual=s attorney and the appointed DOE counsel, 10 C.F.R. ' 710.24, I set a hearing 
date. At the hearing, the DOE consultant-psychiatrist (DOE psychiatrist) testified on behalf 
of the agency.  The individual testified on his own behalf and also elected to call a 
substance abuse counselor as a witness.  The transcript taken at the hearing shall be 
hereinafter cited as ATr.@  Various documents that were submitted by the DOE counsel 
during this proceeding constitute exhibits to the hearing transcript and shall be cited as 
AEx.@  Documents that were submitted by the individual during this proceeding are also 
exhibits to the hearing transcript and shall be cited as AIndiv. Ex.@  
 

II.  Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. ' 
710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion  
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that the individual=s access authorization should be granted because I conclude that such 
approval would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 
 
 
A.  Findings of Fact 
 
The individual used marijuana from 1987 to 1998. Ex. 4-1(PSI) at 33.  From 1992 to 1998, 
he used marijuana daily most days, and sometimes two or three times a day on weekends. 
Id. at 33-34.  He also used prescription drugs illegally two or three times and used cocaine 
five or six times between 1993 and 1997.  Id. at 31-32, 44-46; Ex. 1-5.   In March 1998, he 
was injured on the job and taken to the hospital where he tested positive for marijuana in a 
urine test.  Id. at 20-21.  In May 1998, he tested positive for marijuana again and his 
employer required him to attend a drug treatment program in order to keep his job.  Id. at 
23-25.  He attended a local outpatient treatment program for one month.    Id. at 25-27; Ex. 
2-2.   The individual stopped using marijuana in July 1998.  Id. at 33.  In July 2000, the 
individual was driving his boat at a local lake and was arrested for BUI and Reckless 
Operation after colliding with another boat.  Ex. 3-1.  He broke his jaw and was knocked 
unconscious.  PSI at 6.  He was sentenced to jail time and a fine, his boating privileges and 
license were suspended for one year, and he was ordered to attend DUI school.  Ex. 3-1; 
PSI at 8-9.  Jail time was later suspended based on good behavior and payment of the fine. 
  Ex. 3-1; PSI at 8. 
 
The individual began working at the DOE facility in December 2001.  His employer 
requested a security clearance and the individual filled out a Questionnaire for National 
Security Positions (QNSP) in December 2001.  PSI at 5.  He did not list his previous 
cocaine use on his QNSP because he did not want his wife, who had helped him to prepare 
the documents,  to know that he had used cocaine.  Id. at 39.  On June 5, 2002, the 
individual participated in a PSI and advised DOE of his BUI arrest in 2000.  PSI at 5-7.  He 
also signed a drug certification and informed DOE that he intended to drink “responsibly” in 
the future.  PSI at 19, 50.  However, on June 15, 2002, he was again arrested for BUI.  Ex. 
2-1 at 2.  He refused a breath test.  Id.  In September 2002, the individual was evaluated by 
a DOE psychiatrist, who diagnosed the individual as alcohol dependent currently and 
marijuana dependent in the past.  Ex. 2-1 (Report).  The psychiatrist found no evidence of 
rehabilitation or reformation from the alcohol dependence, which he also opined had 
caused a significant defect in the individual=s judgment and reliability.  Id. at 5.  In order to 
show reformation, the psychiatrist wrote that the individual must “recognize that he has 
chemical dependency problems” and “be evaluated and treated by a recognized center.”  
Id.  In September 2003, the DOE issued a Notification Letter to the individual advising him 
of his procedural rights in the resolution of his eligibility for a security clearance.  The 
individual requested a hearing on October 14, 2003.    
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B.  DOE=s Security Concern 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Review, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Review, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   The 
alcohol had the effect of impairing the individual=s judgment such that he operated a motor 
vehicle while intoxicated, violated the law, and was arrested.  In this case, the alcohol 
intoxication caused the individual to exhibit unusual conduct that led to multiple alcohol-
related arrests.  Therefore, DOE=s security concerns are valid and the agency has properly 
invoked Criteria H, J, and L in this case. 
 

C. Hearing Testimony 
 
1. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing about his two hour evaluation 
of the individual that took place in September 2002.  Tr. at 17-41.  Prior to the evaluation, 
the psychiatrist read the individual’s PSI  and was concerned by some of the individual’s 
comments about his drug and alcohol use.  Id. at 17-18.  The individual told the psychiatrist 
that he had been drinking 20 to 30 beers a month, mostly on the weekends.  Id. at 21.  He 
did not try to get intoxicated and did not feel the alcohol very much. Id.  The psychiatrist 
believed the individual’s statement that he was no longer using marijuana.  Id.  During the 
interview, the individual admitted that he had been arrested only a few days after the PSI 
for his second BUI offense.  Id. at 22.  The individual told the psychiatrist that he had been 
a heavy drinker earlier in life, that he sometimes became intoxicated unintentionally, and 
that he had never tried to quit because he did not see his drinking as a problem.  Id. at 23. 
 
The psychiatrist concluded that the individual met many of the criteria for alcohol 
dependence, and had a history of marijuana dependence.  Id. at 18.    However, the 
psychiatrist was especially troubled that the individual did not recognize that he had a 
drinking problem.  Id. at 40.  The individual exhibited a high tolerance for alcohol.  Id. at 22-
24.  He also showed poor judgment by continuing to drink under the same circumstances 
that led to his first arrest (i.e., boating on the weekend), and often drinking more than he 
had planned.  Id.  The doctor concluded that the individual exhibited an ongoing pattern of 
excessive drinking and met most of the criteria for alcohol dependence.  Id. at 25. 
 
 
2.  The Substance Abuse Counselor 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of his 
substance abuse counselor.  Tr. at 43, 66. The individual was referred to the counselor by 
his attorney and began seeing the counselor in December 2002.  Tr. at  44-45; Indiv. Ex. 1. 
The counselor performed an initial assessment of the individual and agreed with the 
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psychiatrist’s diagnosis of the individual as alcohol dependent.  Id. at 46.  He also began to 
administer random drug screens to the individual.  Id. at 47.  The counselor referred the 
individual to Alcoholics Anonymous (AA).  Id. at 47-48.  When the individual expressed 
discomfort  with AA, he then referred the individual to a church program, and the individual 
has been attending that program for three months prior to the hearing.  Id. at 48.  According 
to the counselor, the individual now abstains from alcohol, avoids the places where he used 
to drink and the friends that he drank with, and attends church with his wife.  Id. at 49.  
During weekly sessions, the  counselor talks to the individual about his family.  Id at 59-60.  
The individual now has a better relationship with his wife, who is supportive of his recovery. 
 Id. at 64. All of the drug screens have been negative.  Id. at 47.  The counselor testified 
that the individual has changed his attitude toward drinking.  Id. at 59-60.  The counselor 
advised the individual to avoid interactions with other drinkers for one to two years (from 
the date of the hearing) and make others aware that he is abstaining.  Id. at 63. He 
considers the individual to be honest, reliable, and trustworthy.  Id. at 65.    According to the 
counselor, the individual’s prognosis is favorable as long as the individual continues a 
lifestyle of recovery, support groups, and abstinence.  Id. at 61.  The counselor also 
testified that the individual has relapsed twice – in September 2003 and in May 2004.  Id. at 
66.  
 
3.  The Individual  
 
The individual testified at the hearing that his sessions with the counselor have helped him 
to acknowledge his alcohol dependence.  Tr. at 68.  His family is supportive of his efforts to 
abstain.  Id.  His wife is happy with his progress, and their relationship improved when he 
stopped drinking.  Id. at 69.  The counselor has helped the individual to understand that he 
had been rationalizing his behavior and making excuses for his drinking.  Id. at 70.  The 
individual began attending a church-based recovery program once a week for three 
months, and attended six or seven sessions of AA prior to the church program.  Id. at 71-
72.  The individual testified that he has not used drugs and intends to continue counseling. 
Id. at 72-74.  He understands that his recovery is ongoing, and declared that his friends 
know that he is abstaining.  Id. at 76-77.  As an example, he testified that he previously 
went to the lake two to three times per week, and that is where the majority of his drinking 
(and arrests) occurred.  Id.  The individual testified that he now avoids activities that involve 
alcohol, he no longer owns his boat, and he does not go to the lake.  Id. at 74-75.  His 
Bible-based recovery program reviews the Biblical equivalents of the AA Twelve Step 
Program, although he does not yet have a sponsor.  Id. at 71, 79-81, 85.     
 
The individual admitted to two relapses.  Tr. at 72.  He stopped drinking in December 2002, 
but he had a relapse in September 2003, while on vacation with his wife, and again in May 
2004, while visiting a friend on his way home from work.  Tr. at 77-78.  The individual 
testified that he immediately reported both relapses to his counselor and that he discussed 
the relapses with his support group.  Id. at 72-73.   
 
As for the issue of omitting his cocaine use from the QNSP, the individual testified that his 
wife had helped him complete the paperwork for his security clearance.  Tr. at 82-83.  He 
did not list his drug use in the QNSP because he wanted to hide that activity from his wife.  
Id.  However, he did not intend to hide it from DOE and actually  informed a DOE employee 
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about the omission when he returned the completed forms to DOE.  Id. at 83.  The 
employee then advised him to tell the interviewer about his drug use during his PSI, and he 
did.  Id.  Sometime later he also told his wife about his drug use.  Id. at  84.   
 
D.  Evidence of Rehabilitation and Reformation 
 
At the conclusion of the hearing, the DOE counsel asked the psychiatrist if he had heard 
additional evidence at the hearing that would change his opinion regarding the individual’s 
reformation and rehabilitation.  The DOE psychiatrist answered:  
 

AYes, I think that it is clear that the situation is different in terms of 
attitude and in terms of action and that the recovery and rehabilitation 
process is occurring. . . .There have been changes in lifestyle, changes 
in attitude, major changes in lifestyle, it looks like. . . . And that certainly 
seems to be producing good results as well.”   

 
Tr. at 86.   The psychiatrist did not change his opinion when reminded of the individual’s 
two relapses, instead testifying that “[t]hey are pretty typical for this stage of recovery and 
rehabilitation.”  Id.   The psychiatrist explained that the individual’s attendance at a minimal 
number of AA meetings and three months of the Christian recovery program are 
inadequate by themselves as evidence of rehabilitation and reformation.  Id.  at 87.  
However, he opined that attendance in the support group combined with (1) the individual’s 
ongoing relationship with a substance abuse counselor, (2) maintaining a new lifestyle, and 
(3) a history of clear drug  screens, are all signs of the rehabilitation process.  Id. at 88.    
 
Even though the individual is not attending AA, the psychiatrist concluded that the  church-
based recovery program is a better “fit” for the individual than AA.  Id. at 86.  According to 
the psychiatrist, a key feature of recovery is honest self-assessment.  Id. at 87.  He stated 
at the hearing that “an unvarying pattern of honest reporting is an excellent prognostic sign 
for complete abstinence as one of the goals, clinical goals at least, of recovery.“  Id. at 87.  
 The psychiatrist testified that the individual’s prognosis is based on how he would handle a 
relapse, and he concluded after hearing the new evidence that the individual’s handling of 
a relapse would be “excellent.” Id. at 89-90.  According to the psychiatrist, the individual’s 
pattern of honesty and self-examination “continues to close doors on future relapse 
issues.”  Id. at 89.   
 
In a Part 708 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, both mental 
health professionals persuasively testified that the individual had presented adequate 
evidence of rehabilitation from the diagnosis of Alcohol Dependence, and that he did not 
have a significant defect in his judgment or reliability.  Thus, I find that the individual has 
mitigated the security concerns of Criteria H and J.  As regards Criterion L, the two arrests 
at issue occurred while the individual was under the influence of alcohol.  Our cases require 
that an individual demonstrate rehabilitation or reformation from an alcohol problem in order 
to mitigate the concerns raised by alcohol-related arrests.  See Personnel Security Hearing, 
Case No. VSO-0476, 28 DOE & 82,827 (2001).  As discussed above, the  
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individual has demonstrated the requisite degree of rehabilitation.  Therefore, I further find 
that the individual has mitigated the Criterion L security concerns.   
 

II.  Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (h) , (j) and (l) in suspending the individual=s access authorization.  The 
individual has, however, presented adequate mitigating factors, set forth above, that 
alleviate the legitimate security concerns of the DOE Operations Office.  In view of these 
criteria and the record before me, I find that granting the individual=s access authorization 
would not endanger the common defense and security and would be consistent with the 
national interest.  Accordingly, I find that the individual=s access authorization should be 
granted.     

 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 26, 2004 
 
 

 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear
material.  10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

August 10, 2004
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 28, 2004

Case Number: TSO-0081

This Decision concerns the eligibility of XXXXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.
1/  The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.
As discussed below, I have determined that the individual’s access
authorization should be restored.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of
a Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
statement of the derogatory information.  

That information involves the individual’s contact with
foreigners.  The letter referred to the individual’s government
business trip to 
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2/ In relevant part, Criterion G describes as derogatory,
information that an individual has “violated or disregarded
security or safeguards regulations to a degree which would
be inconsistent with the national security.” One aspect of
the Criterion G concerns cited in the Letter was withdrawn
prior to the hearing.  April 19, 2004 E-mail from DOE
Counsel to Virginia Lipton.

3/ In relevant part, Criterion L describes as derogatory,
information that an individual has “engaged in any unusual
conduct or is subject to any circumstances which tend to
show that the individual is not honest, reliable or
trustworthy; or which furnishes reason to believe that the
individual may be subject to pressure, coercion,
exploitation, or duress, which may cause the individual to
act contrary to the best interests of the national
security.” 

a sensitive country during 2000.  During that trip, the individual
solicited a prostitute who was a native of that country.  The
Notification Letter also cited the individual’s receipt of E-mail
from a foreign government official that he met during his trip.
The Letter also mentioned that the individual engaged in: (i) a
nine-month fantasy relationship with a Polish woman that took
place on-line and through monthly telephone contact; (ii) a
relationship through weekly E-mail contact with a Czech woman; and
(iii) use of a government computer to access a personal hot-mail
account that involved contacts with foreign nationals.  

The Letter indicated that the individual failed to report these
contacts to the DOE.   Reporting of certain contact with
foreigners is required by DOE Notice 142.1.  The Letter stated
that the failure to report is a security concern under 10 C.F.R.
§ 710.8(g)(Criterion G).  2/  

The Notification Letter also cited these relationships and
contacts as giving rise to a security concern regarding the
individual’s reliability, and regarding whether the individual
could be subject to pressure, coercion and exploitation which may
cause him to act contrary to the best interests of the national
security.  10 C.F.R. § 710.8(l)(Criterion L).   3/

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE 
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Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual represented himself.  The
individual testified on his own behalf, and presented the
testimony of his wife, his Employee Assistance Program Counselor
(Counselor), and a co-worker.  The DOE Counsel presented the
testimony of a security specialist, and a senior
counterintelligence officer at the site where the individual is
employed (CI Officer).  The DOE Counsel also presented an
affidavit from a DOE intelligence operations specialist (IO
Specialist) and an affidavit from the counterintelligence officer
who briefed and debriefed the individual regarding the official
travel involved in this proceeding (CI Officer #2). 

II.  Hearing Testimony and Affidavits

The issues in this case are first, whether in his contacts with
foreign nationals, the individual violated or disregarded security
or safeguards regulations to a degree which would be inconsistent
with national security (Criterion G); and whether through these
contacts, the individual exhibited unreliable behavior that could
subject him to undue pressure or coercion (Criterion L).  Second,
if the individual has exhibited behavior which raises Criteria G
and L concerns, whether he has mitigated those concerns.  

A.  The witnesses provided the following testimony on these
issues.  

1. Security Specialist

The Security Specialist testified about why the individual’s one-
time relationship with a prostitute in a foreign country raises
security concerns.  She indicated that he put himself in a
vulnerable position that could have resulted in blackmail.  She
testified that the incident could have been photographed and
recorded and then used against him in an attempt to coerce him to
provide sensitive information.  Transcript of Hearing (Tr.) at 23.
She indicated that the security concern regarding the individual’s
use of hotmail while using a government computer relates to the
possibility that a foreign or other unreliable entity could gain
access to the government computer system.  The Security Specialist
also testified that the individual’s failure to report his
contacts with these foreign nationals demonstrated a disregard of
security 
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4/ The Notification Letter also indicated that at his
Personnel Security Interview (PSI), the individual at first
denied that he solicited a prostitute.  The Notification
Letter cited this denial as a separate security concern.
After reviewing the transcript of the PSI and questioning
the Security Specialist about it at the hearing, I made a
determination at the hearing that the individual had not
actually denied that he went to a prostitute.  I determined
that the Security Specialist had asked the individual
several questions at once and that he had simply not
answered the question about the prostitute first.  Tr. at
6-15.  I therefore determined that no separate security
concern had been raised.  Tr. at 27.  

5/ DOE Notice 142.1, page 4 (August 17, 1999).

rules and that this raised a concern about his fitness for an
access authorization.   4/

2. CI Officer

This witness is the current senior CI Officer at the DOE site
where the individual works.  He manages the counterintelligence
program for this site.  He arrived at the site after the
individual went on the government foreign travel in question and
did not perform any briefings regarding the individual’s foreign
travel during the year 2000 time frame.  He began performing
briefings and debriefings at this site in January 2001.  Tr. at
215.  However, the individual did discuss the foreign trip and the
related security concerns with the CI Officer after the
commencement of this administrative review process.  Tr. at 43,
206-07. 
 
The CI Officer also testified about what types of contacts with
foreign nationals must be reported.  He stated that “significant
contacts” are reportable.  However, he stated at the time the
incidents involving the individual took place, the definition of
“significant contact” was ambiguous.  He noted that some DOE
material on this subject indicated that only “close and continuing
contacts” were subject to reporting.   5/  He stated that in 2000,
when he performed briefings for DOE travelers at another DOE site,
he did not use this definition and told DOE travelers to report
all foreign contacts.  However, the CI Officer did not brief this
individual, and did not know the content of the briefings this
individual received at the time of his trip.  He recognized that
the individual could have used the “close and continuing contact”
standard, and thereby decided that his contact with a prostitute
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need not be reported, since it involved only a one-night stand.
Tr. at 50-60.  He indicated that the year 2000 definition of what
is reportable needed some fine-tuning and noted that it has since
been changed.  Tr. at 96-97. 

The CI Officer described the security concerns involved if a
person engages a prostitute.  He indicated that such a person
becomes vulnerable to coercion and blackmail because of the
possibility of photographs and video recordings of the incident.
It was his opinion that the holder of an access authorization
should report this type of encounter.  Tr. at 44-46. 

The CI Officer also testified about whether the individual’s
Internet and phone contacts with foreign nationals should have
been reported.  He indicated that Internet contact with a Czech
national did not need to be reported since there was no
solicitation.  Tr. at 200-201.  He indicated that whether the
individual should have reported his fantasy romantic relationship
with the Polish individual was a “tough call.”  Tr. at 202.  He
believed that an important factor is that it was an ongoing
relationship that lasted several months and involved both Internet
and telephone contact on a regular basis.  He stated that he tells
individuals whom he briefs to report ongoing communications with
foreign nationals. Tr. at 202.   With respect to the non-romantic
E-mail the individual received from the government official, the
CI Officer stated that the contact should have been reported
because it was a “follow-up” contact, an attempt to continue a
relationship.  However, he did not consider it a serious reporting
deficiency.  Tr. at 73, 89.  It was his overall view that
employees should err on the side of over-reporting, rather than
deciding for themselves if an incident is reportable.  Tr. at 202.

In addition, the CI Officer discussed what an individual may do to
mitigate and ultimately resolve a Criterion G security concern.
He stated that an individual must first admit to the behavior that
gave rise to the concern.  Ideally, this admission would take
place before the individual was confronted by the DOE.  Tr. at 78,
82.  A second mitigating factor would be that the behavior came
about due to improper training. A third factor would be that the
individual demonstrates a positive attitude towards the discharge
of his security responsibilities.  Tr. at 78-80.  
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6/ The individual indicated that there may have actually been
several E-mail messages from the foreign official, but he
was only aware of one. Tr. at 136

3. Individual

The individual described his contacts with the foreign nationals:
the one night stand with the prostitute, the romantic fantasy
relationship with the Polish national, which was conducted via the
Internet and telephone; and the E-mail from the government
official whom he met in a professional capacity on his trip.  

He stated that he had a one-time only encounter with a prostitute
during his trip to a sensitive foreign country.  Tr. at 119.  He
denied that he had any Internet or other relationship with a Czech
national.  He said that he was confused when he was discussing
this issue in his PSI.  He indicated that he was simply giving an
example when he made a reference to a Czech national.  He stated
that the contact with the Polish woman was the only ongoing
contact he had.  The rest of his Internet contacts were simply
one-time or infrequent “hot-mails.”  Tr. at 102-110.  He stated
that he was engaging in multiple contacts over the Internet, but
denied it was for sexual gratification.  He considered it just
“flirting.”  Tr. at 111-113.  The individual stated that the E-
mail from the government official was a follow-up Christmas
message that was sent to a number of individuals, and that he
forwarded a copy of it to the IO Specialist.  Tr. at 114, 116,
136.   6/  He also testified that he was not informed during the
briefings and debriefings he received after his 2000 travel that
he should reveal his one-night stand with a prostitute. Tr. at
125, 128.  

The individual also discussed the efforts he has made to correct
the behaviors discussed above, and mitigate the security concerns.
He stated that he no longer frequents Internet chat rooms.  He
revealed the prostitution incident to his wife and family.  He
acknowledged that he had an Internet addiction.  Tr. at 132.  He
has received marital therapy and Internet addiction therapy for 10
months.  Tr. at 131-132.  He recognizes the seriousness of
Criteria G and L security concerns about his behavior.  Tr. at
132-33.  He states that he is keeping better E-mail records now,
documenting his E-mail contacts, and making appropriate reports to
the DOE about foreign contacts.  Tr. at 133. 
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4. Individual’s wife

The individual’s wife confirmed that in July of 2003 the
individual told her about the prostitution incident, and
thereafter informed their son about the incident.  Tr. at 230,
233.  She also testified that she was aware of his use of Internet
chat rooms and his ongoing romantic fantasy Internet contact with
a foreign woman.  Tr. at 227.  She believes that the individual’s
behavior has changed.   She is confident that the individual is no
longer using the Internet for recreational purposes, and that his
Internet addiction is under control.  Tr. at 237, 244.  She
testified that hot-mail has been deleted from their home computer.
Tr. at 231.  She testified about their marital therapy and
believes that it has helped them a great deal. Tr. at 235, 241.
She is committed to remaining in therapy until their marital and
personal issues are resolved.  Tr. at 242.  She stated that the
individual has done a lot of reading on security matters to be
sure about the correct behavior.  She believes that in the future,
he will seek help if he has a question, rather then try to decide
issues for himself.  Tr. at 241. 

5. Counselor

The Counselor testified that she has had considerable experience
treating patients with Internet addiction.  Tr. at 146.  She
stated that she has been meeting with the individual and his wife
once a week for about 10 months.  She testified that the issues
that they are working on include the individual’s possible loss of
his access authorization, the prostitution incident, his marital
problems and  his excessive use of the Internet to seek out
pornographic web sites and chat rooms.  Tr. at  140-41.  She
indicated that the individual has read books regarding the
addiction process, and that the individual and his wife have been
reading books together to improve their marital relationship.  She
indicated that with her recommendation, the individual also used
the Internet for therapy chat rooms regarding Internet addiction.
Tr. at 143.  She stated that the individual should not use the
Internet for entertainment purposes.  Tr. at 145, 156.   She
testified that, based on her recommendation, the individual and
his wife had agreed to 12 months of therapy.  Tr. at 154-55.  She
testified that the individual has been very serious in his
commitment to therapy, and that he “has been more focused on
resolving his issues than any other client in this area that I’ve
ever had.”  Tr. at 156.  She indicated that the individual and his
wife “have been textbook clients.  I don’t get them very often. .
. .[t]hey have been the most cooperative clients for therapy I’ve
had in a long time.”  Tr. at 165.  The Counselor believes that the
Internet compulsion and the prostitution issue have been resolved.
Tr. at 158. However, she also stated that as 
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7/ The affiant could not be present at the hearing because he
was attending to a serious family illness in another state.
Tr. at 63.  

a precaution, he should remain in therapy until his clearance is
restored.  Tr. at 157.  Overall, the remaining therapy for this
individual and his wife involves their marital problems.  Tr. at
165.  

The counselor also testified about what she believes the
individual has learned from his therapy.  She stated that he now
understands that he must take responsibility for his actions, to
be cautious, rather than to take risks.  She indicated that the
individual is no longer in denial about his responsibilities.  She
stated that the individual now says “I should have done this. I
should have done that.  If I had to go back and do this again,
this is the way I would have done it, not the way I did.”  Tr. at
160.  She believes that he has learned a lot about the process of
addiction, and how it affects him physically and emotionally, and
the steps he must take to correct the problem.  Tr. at 161. 

6. Co-worker

The co-worker stated that he has known the individual for several
years and that they see each other daily because they ride to work
together.  They also socialize outside of work.  Tr. at 169-70.
The co-worker stated that the individual had spoken to him about
the prostitution incident and the Internet addiction that are the
subject of this case.  Tr. at 172, 180, 182.  The co-worker was
under the impression that the individual did not need to report
the Internet use because it took place at home.  He indicated that
this issue had not been addressed in their security briefings
about computers.  Tr. at 172.  Based on their discussions, he does
not think the individual has returned to Internet use.  Tr. at
173.  He believes that the individual is trustworthy.  Tr. at 180.

B.  Affidavits

1.  CI Officer #2 

CI Officer #2 stated in his affidavit that he was with the
individual during the individual’s second trip to the sensitive
foreign country, which took place in July 2000.  He stated that he
participated in the debriefing of the individual and the
“solicitation of the prostitute was not an issue discussed in the
debrief.”   7/



- 9 -

8/ This affiant was in the process of retiring from his
position at the DOE site.  Tr. at 63.   The DOE Counsel and
the individual agreed that this witness’ descriptions of
his recollections of his briefing and debriefings of the
individual would be sufficient for purposes of this case,
and that examination and cross examination would not be
useful. See Letter of April 16, 2004.  

2.  IO Specialist

In his affidavit, the IO Specialist stated that he briefed the
individual before his trip to the sensitive country and debriefed
him upon his return.  8/ He indicated that these
briefings/debriefings followed a standard format that included
matters such as (i) to be aware of anyone offering sexual services
because this could be an attempt to blackmail; and (ii) to be
aware that hotel rooms could be electronically surveilled.  He
further stated that he did not recall if the individual told him
that he had a one-time sexual relationship with a woman in the
sensitive foreign country.  He stated that if the individual had
informed him of that relationship, he would have followed up with
a series of questions.  

III.  Regulatory Standards 

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this
type of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the granting
of security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
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9/ The CI Officer stated that the E-mail contact with the
Czech national did not need to be reported.  The individual
has denied that there was such a contact.  I believe that
the individual was confused during the PSI and I am
therefore convinced that he had no Internet relationship
with a Czech national.  In any event, since the CI Officer
indicated that there was no need to report this contact, I
believe that it presents no separate Criterion G concern.
I will therefore give it no further consideration.

of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

Criterion G

The Criterion G security concerns in this case relate to whether
the individual violated security rules and regulations by failing
to report the prostitution incident, the E-mail from the foreign
official and the Internet fantasy romance with a foreigner.  The
testimony of the CI Officer indicated that the prostitution
incident, the follow-up E-mail Christmas greeting from the foreign
government official and the ongoing Internet/phone contact with
the foreign national should have been reported.    9/   I believe
that the individual’s failure to disclose these contacts does
raise Criterion G concerns.  

However, I find that the concerns have been mitigated.  I believe
that the reporting requirements with respect to the prostitution
incident was not clear.  For example, the CI Officer indicated
that during the period when the prostitution incident took place,
the definition of a reportable incident was ambiguous.  He also
indicated that whether or not the fantasy relationship was
reportable was a “tough call.”  Tr. at 202.  The CI Officer also
stated that the E-mail from the foreign official did not present
a serious reporting deficiency.  These considerations lessen the
overall seriousness of the individual’s failure to report these
incidents. 
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10/ These factors reflect those cited by the CI Officer, which
I referred to above.  Tr. at 78-80.

11/ Aside from the relationship with the Polish woman, the
individual had a number of contacts through hotmail.  Tr.
at 108

There are other important factors here that mitigate the
Criterion G security concern.    10/  Based on the affidavits from
the IO specialist and  CI Officer #2, the individual’s testimony,
and that of the co-worker, I believe that the individual’s
training in this area was somewhat perfunctory and not performed
with sufficient detail so as to permit the individual to fully
understand the scope of his reporting obligations.  I also am
convinced from the individual’s testimony that he is now more
aware of reporting requirements, has educated himself on this
issue, has taken relevant classes, and has demonstrated a serious
and positive attitude toward discharge of security
responsibilities.  Tr. at 120.  The CI Officer testified that he
believed that the individual now has a good understanding of
reporting requirements.  Tr. at 218.  I believe that for the
foreseeable future, the individual will be very sensitive to the
importance of adhering to security rules and regulations.
Finally, the behavior at issue here occurred some time ago.  

Based on the above considerations, I find that the Criterion G
security concerns have been resolved.  

Criterion L

There is no question in this case that the individual’s behavior
has raised security concerns under Criterion L.  He engaged a
prostitute in a sensitive foreign country.  This behavior could
have subjected him to blackmail and coercion.  He conducted
fantasy relationships with women over the Internet.   11/   This
also could have subjected him to blackmail and coercion.  He used
his government computer to read his hot mail messages.  This could
have allowed strangers, including foreign nationals, to gain
access to a government computer system.  Such behavior raises
questions about the individual’s reliability and trustworthiness.
However, as discussed below, the individual has mitigated these
concerns.  

As an initial matter, the individual convinced me that he
recognizes the problems with his actions that are the subject of
this proceeding, and he takes full responsibility for them.  He
was genuinely remorseful about the prostitution incident and I am
persuaded that he will not repeat that behavior.  I was very
impressed by his commitment to therapy for his Internet addiction.
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The testimony of the individual, his wife and his Counselor
convinced me that the individual will not return to irresponsible
use of the Internet.  I further believe that since the individual
has revealed even the embarrassing prostitution and Internet
romantic relationships to his family and a friend, there is little
concern at this point with respect to blackmail or coercion.  

I note the Counselor’s testimony that, based on her
recommendation, the individual and his wife had agreed to 12
months of therapy.  Tr. at 154-55.  As of the time of the hearing,
only 10 months of the 12-month therapy commitment had been
completed.  I do not believe that this should bar the individual
from access authorization.  First, the time remaining is not very
long.  The therapy is virtually completed.  Further, the
individual has by all accounts taken his therapy program very
seriously.  Moreover, I believe that the two additional months of
therapy are more directed toward marital issues.  Tr. at 243.
Finally, I am persuaded that the Internet and prostitution issues
are resolved, and that the Counselor is satisfied that the
individual will not return to improper use of the Internet or to
solicitation of a prostitute.  These are the behaviors that
presented security concerns.  I do not believe that the
Counselor’s view that the individual needs two additional months
of marital therapy is a determinative factor with respect to the
security concerns here.  

The Counselor also suggested that the individual continue with his
therapy until his clearance is restored.  However, the counselor
viewed this as a precautionary measure, to make sure he is “on
track.”  Tr. at 157.  She believed that the individual’s Internet
addiction and prostitution issues have been resolved.  Tr. at 158.
I therefore see no security concern if the individual’s access
authorization is restored while he is continuing with some follow-
up therapy. 

V.  CONCLUSION

I believe the individual is genuinely committed to refraining from
improper Internet use, will not subject himself to situations that
could be exploitative or coercive, and has demonstrated a positive
attitude towards the discharge of his security responsibilities.
I therefore find that the individual has mitigated the Criteria G
and L security concerns cited in the Notification Letter.  It is
thus my conclusion that the individual’s access authorization
should be restored.    



- 13 -

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: August 10, 2004
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OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  February 25, 2004 

 
Case Number:  TSO-0082 

 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as the Aindividual@) to 
hold an access authorization 1 under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@   This 
Decision considers whether, on the basis of the evidence and testimony presented in this proceeding, the 
individual should be granted a security clearance.  As set forth below, it is my decision that the individual 
is eligible for access authorization at this time.   
 

I. Background 
 
The individual is employed by a contractor at a DOE facility.  In August 2001, the employer applied for  
access authorization for the individual.  In March 2002, DOE conducted a Personnel Security Interview 
(PSI) with the individual.  In November 2002, DOE notified the individual that reliable information in its 
possession had created a substantial doubt concerning his eligibility for an access authorization.  
 

                                                 
1/ Access authorization is defined as Aan administrative determination that an individual is eligible for access 

to classified matter or is eligible for access to, or control over, special nuclear material.@  10 C.F.R. ' 710.5 
(a).  Such authorization will be referred to variously in this Decision as access authorization or security 
clearance. 

The Notification Letter stated that the derogatory information regarding the individual falls within 10 C.F.R. 
' 710.8 (h) and (j) (Criteria H and J).  The DOE Operations Office invoked Criterion J on the basis of 
information that the individual has been or is a user of alcohol habitually to excess, or has been 
diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed clinical psychologist 
as alcohol dependent or as suffering from alcohol abuse.  In this regard, the Notification Letter states that 
a DOE consultant-psychiatrist diagnosed the individual as suffering from Alcohol Dependence, with no 
evidence of rehabilitation or reformation.  Criterion H is invoked when a person suffers from an illness or 
mental condition which in the opinion of a psychiatrist causes, or may cause, a significant defect in his 
judgment or reliability.  The DOE Operations Office invoked  
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Criterion H based on the psychiatrist=s opinion that alcohol dependence caused a significant defect in the 
individual’s judgment or reliability.      
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a 
hearing in this matter.   10 C.F.R. ' 710.21(b).  On March 5, 2004, I was appointed as Hearing Officer in 
this case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R. ' 710.24, I set a 
hearing date. At the hearing, the DOE counsel called two witnesses, the DOE consultant-psychiatrist 
(DOE psychiatrist) and a DOE personnel security specialist.  The individual testified and also elected to 
call his wife, his family doctor, a counselor, a friend, and his brother-in-law as witnesses.   The transcript 
taken at the hearing shall be hereinafter cited as ATr.@  Various documents that were submitted by the 
DOE counsel during this proceeding constitute exhibits to the hearing transcript and shall be cited as 
AEx.@  Documents that were submitted by the individual during this proceeding are also exhibits to the 
hearing transcript and shall be cited as AIndiv. Ex.@  
 

II.  Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or unfavorable, 
as to whether the granting of access authorization would not endanger the common defense and security 
and would be clearly consistent with the national interest.@  10 C.F.R. ' 710.7(a).  Although it is 
impossible to predict with absolute certainty an individual=s future behavior, as the Hearing Officer, I am 
directed to make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (Aclearly 
consistent with the national interest@ standard for the granting of security clearances indicates Athat 
security determinations should err, if they must, on the side of denials@); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance 
of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the parties, the 
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In 
resolving the question of the individual=s eligibility for access authorization, I have been guided by the 
applicable factors prescribed in 10 C.F.R. ' 710.7(c): the nature, extent, and seriousness of the conduct; 
the circumstances surrounding the conduct, to include knowledgeable participation; the frequency and 
recency of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness 
of the participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or 
duress; the likelihood of continuance or recurrence; and other relevant and material factors.  After due 
deliberation, it is my opinion that the individual=s access authorization should be granted as I conclude 
that approval would not endanger the common defense and security and would be clearly consistent with  
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the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 
A.  Findings of Fact 
 
The individual worked over 20 years for the same company, but sought new employment when his job 
began requiring him to spend months away from home.  Tr. at 45-47, 219, 225.  In May 2001, he was 
offered a job at a DOE facility pending the results of a physical examination.  Tr. at 226-227.  The results 
of his blood work showed seriously elevated liver enzyme levels, and the DOE physician interpreted this 
to be a sign of an Aalcohol use disorder.@  Ex. 2-2.  DOE then informed the individual that he was ineligible 
for employment for medical reasons.  Id., Tr. at 227.  The individual explained that he had contracted 
hepatitis at the age of 18, and had been warned by his doctor at that time that his liver enzymes would 
remain elevated indefinitely.  Ex. 1-1; Ex. 1-3.  The individual insisted that he was not an alcoholic.  Ex. 2-
1 thru 2-4.  The employer offered the individual a different job at the facility, but then renewed the original 
offer.  Ex. 1-3 at 2.  The individual began working at the facility in June 2001.  Tr. at 230. 
 
The individual=s employer applied for access authorization.  Due to the DOE physician=s interpretation of 
the blood test as an indication of a drinking problem, the DOE conducted a Personnel Security Interview 
(PSI) with the individual on March 20, 2002.  Ex. 4 (PSI).  The individual described his alcohol 
consumption as three to four beers on most evenings, or from 10 to 18 per week.  PSI at 29.  He limited 
his drinking to a workshop located in his backyard.  Id. at 52.  He also told the interviewer that in 1999 
while working out of town on a project for eight months, he often drank alone at his room after work.  PSI 
at 39.  During this project, he would drink one six-pack three or four times per week.  Id.  When he 
returned from the trip, he resumed his normal consumption of three to four beers on some evenings, up 
to 10 to 18 beers in a week.  Id. at 40, 44.  It would take six to nine beers to make him intoxicated.  PSI at 
40.  The individual had no alcohol-related arrests or domestic problems.  Id. at 45, 48-49.  During the 
interview, the individual agreed to be evaluated by a DOE psychiatrist.   PSI at 26-28.      
 
The DOE psychiatrist conducted a two hour interview with the individual in August 2002, administered the 
Substance Abuse Subtle Screening Inventory (SASSI-3) and Alcohol Use Disorder Identification Test 
(AUDIT), and also ordered laboratory tests.  Ex. 2-1 at 2.  She memorialized her findings in a report.  Ex. 
2-1 (Report).  In the Report, the DOE psychiatrist diagnosed the individual as alcohol dependent without 
adequate evidence of rehabilitation or reformation.  Report at 14.  According to the Report, the individual 
was consuming up to 10 beers a week.  Id. at 8.  The DOE psychiatrist, using the DSM-IV,2 opined that 
the individual=s alcohol dependence is an illness or mental condition that causes, or may cause a 
significant defect in his judgment and reliability in the future.   

                                                 
 
2/ The DSM-IV is the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision 

(DSM-IV-TR). 
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Report at 8.  In order to provide adequate evidence of rehabilitation the DOE psychiatrist recommended 
that the individual either: (1) attend Alcoholics Anonymous for one year and abstain from alcohol for an 
additional year; or (2) complete a substance abuse treatment program for six months and abstain from 
alcohol for eighteen months after the program.  Report at 14.  She further found that the individual could 
prove reformation by maintaining sobriety for two years after attending a treatment program, or 
maintaining sobriety for three years if he does not attend a treatment program.  Id.  
 
In September 2003, the DOE issued a Notification Letter to the individual advising him of his procedural 
rights in the resolution of his eligibility for a security clearance.  The individual requested a hearing on 
October 28, 2003.   
 
B. The Security Concerns  
 
At the hearing, a personnel security specialist testified that the individual=s behavior presents a risk under 
Criterion H because the excessive use of alcohol may impede his ability to properly protect classified 
information.  Tr. at 18.  As for Criterion J risks, she testified that the excessive use of alcohol could impair 
the individual=s decision-making and reliability.  Id.  Finally, the personnel security specialist testified that if 
the individual is reformed or rehabilitated from alcohol dependence, the concern over the mental disorder 
is mitigated.  Id.   For the reasons explained by the personnel security specialist, I find that the local DOE 
security office correctly invoked Criteria H and J.   

 
C. Witness Testimony 
  

1. The DOE Psychiatrist 
 
The DOE psychiatrist  based her diagnosis on the DSM-IV definition of alcohol dependence as A[a] 
maladaptive pattern of substance abuse, leading to clinically significant impairment or distress, as 
manifested by three or more criteria occurring at any time in the same 12-month period. A Report at 12. 
After interviewing the individual, she concluded that of the seven criteria for alcohol dependence,  the 
individual met the following three: 
 

(1) the substance is often taken in larger amounts or over a longer period than was intended; 
(2) a great deal of time is spent in activities necessary to obtain the substance (e.g., visiting 
multiple doctors or driving long distances), use the substance (e.g., chain smoking), or recover 
from its effects; 
(3) the substance use is continued despite knowledge of having a persistent or recurrent 
physical or psychological problem that is likely to have been caused or exacerbated by the 
substance.   
 

Report at 12-13.   At the hearing, however, she acknowledged that the individual did not display all three 
of the criteria during the same 12 month period, and that she had used her  
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clinical judgment to Aoverride@ the time requirement.   Tr. at 113, 123.  She considered the individual to be 
in the early phase of a long term disorder.  Tr. at 106. 
 
At the hearing, the psychiatrist explained that her diagnosis was influenced by (1) the individual=s pattern 
of alcohol consumption during eight months in 1999 that he worked on a project in another state, and (2) 
his regular consumption of alcohol in the evenings in a workshop located behind his home.  Tr. at 113-
115, 126-128.  As for the first criteria, she concluded that while the individual was working in his home 
workshop, he was consuming more than he intended, and more than a moderate drinker.  Tr. at 131.  
She also found that he consumed more alcohol during the out of state trip than he intended.  Tr. at 133.  
Second, the psychiatrist concluded that the individual spent a great deal of time in activities necessary to 
use alcohol based on the individual=s testimony that he limited his drinking to a workshop located behind 
his house.  Tr. at 126-131.  The individual worked on home improvement projects after work in the shop 
for at least three hours up to five times a week, and would drink beer while working.  Tr. at 127-129.  He 
also drank alone while on the 1998 extended business trip.  Thus, the psychiatrist  concluded  that the 
individual Aspent a lot of time alone@  in order to drink.  Tr. at 133.  Finally, the psychiatrist found that the 
individual continued using alcohol despite knowledge of his liver problem (a physical problem) and the 
disapproval of his church (a psychological problem).  According to the psychiatrist, the individual admitted 
that he continued to drink after a doctor advised him against drinking.  Tr. at 124.  She also concluded 
that the individual had conflicted thoughts about his drinking because he and his wife were very active 
members of a church that frowned upon drinking.  Tr. at 134.  Finally, she concluded that his AUDIT test 
results and lab abnormalities were supportive of her diagnosis.  Tr. at 110-113, 136-141.   
 
Under cross-examination, the DOE psychiatrist admitted that the first test that she administered to the 
individual (SASSI) concluded that he had no alcohol disorder, and that she no longer gives the second 
test  (AUDIT) to clients because it provides limited information and is sometimes a source of Aconfusion.@  
Tr. at 104, 137.  She testified that she could not rely on the elevated GGT level alone to confirm an 
alcohol problem, and had in fact ordered another test, the Carbohydrate Deficient Transfer (CDT), which, 
if positive,  would have confirmed her suspicions.   Tr. at 113, 136-137.   3  However, the CDT test results 
were  negative.  Id.  In addition, the psychiatrist acknowledged that  the elevated GGT level could have 
been caused by other factors, including exposure to toxic materials, ingestion of certain medications 
(including anti-inflammatories such as Tylenol), fatty liver, and other liver problems.  Tr. at 148.  She 
confirmed that her evaluation did not establish that the individual met the criteria for alcohol dependence 
in the DSM-IV within the 12-month period set forth in the DSM-IV.  Tr. at 113, 119-125.   She also agreed 
that he did not drink habitually to excess.  Tr. at   116. 
   

                                                 
3/ According to the psychiatrist, an elevated GGT level together with a positive CDT test are very strong 

indicators of excessive drinking.  Tr. at 113, 116.    
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During her testimony, the psychiatrist retreated from several key findings of her report.  For example, in 
response to questions regarding whether she may have overrepresented the individual=s drinking, the 
DOE psychiatrist revised her interpretation of some of his answers to the AUDIT test, thereby improving 
the individual=s score.  Tr. at 138-140.  Assuming that the individual had honestly self-reported his use, 
she admitted that absent a prior diagnosis of alcohol dependence, Athere might not be a concern.@  Tr. at 
141. She first testified that she believed the individual sought out some special circumstances wherein he 
could drink, but then admitted that the eight month business trip did not qualify because the individual=s 
specific purpose in going there was not to drink.  Tr. at 127-128.  In that situation, she agreed he drank 
because he was lonely and away from home.  Tr. at 128. Viewed in its entirety, her testimony was 
ultimately unclear as to how the individual met the criteria and how she came to her conclusions.  For 
instance, in explaining how she could rule out a fatty liver or other problem as the source of the elevated 
GGT, she responded: 
 

         You will have some C it=s very common B what we call now the popular B the in-

thing now in medicine is metabolic syndrome, wherein you gain weight here in the 

abdomen, then your blood sugar is a little bit high, your lipids are elevated, you know, 

and he has that, but, you know, again, you know, it=s B you will have elevations of the 

other enzymes, because B 

Q.  In every instance? For every other possible explanation? 

A.        Well, yeah, like all labs, of course, you don=t, but B so I=m really B I think Dr. 

(individual=s physician), once we ask him all these questions, then you know B in fact, 

they should have all been sort of kind of aggressively been investigated, you know, 

over the last one-and-a-half years.  I=m worried for him. 

Tr. at 148-149.  See generally, Tr. at 113-125.   Notwithstanding the above, she concluded that the 
probability of a problem with alcohol was high because Anothing else is jumping out at us from other 
sources.@  Tr. at 149.    
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2.  The Individual=s Physician 
 
After the individual was initially denied access authorization, he began seeing a physician in November 
2003, in order to review the results of his DOE physical and address any problems uncovered in those 
tests.  Tr. at   164.  The physician testified at the hearing that he was most concerned with the individual=s 
very high blood pressure, but at the urging of the individual also monitored the liver enzyme levels.  Tr. at 
152, 236-237.  The individual=s physician agreed with the psychiatrist that there could be multiple causes 
of elevated liver enzymes.  Tr. at 153-154, 161.  However, the physician testified that in his opinion the 
individual=s alcohol use was not the cause of his high GGT because the GGT had remained high despite 
the individual=s (self-reported) reduced intake of alcohol.  Tr. at 152.   The physician opined that, with the 
individual=s medical history, even a small amount of  alcohol could elevate a GGT.  Id. at 153.  He testified 
that blaming the elevated GGT level on alcohol ingestion would be Aa stretch,@ and that it would be wrong 
to presume alcohol caused the abnormality, taking into consideration the tests that he has run on the 
individual.   Id. at 155.  The physician stated that more testing was required to pinpoint the cause of the 
elevated GGT level, specifically a liver biopsy and a re-test of the GGT without any alcohol intake.  Tr. at 
162-163, 172.  During questioning by the DOE psychiatrist, the individual=s physician noted that the 
individual had elevated lipids, possibly indicating fatty infiltrate of the liver, which could also cause an 
elevated GGT level.  Tr. at 167-168.  The DOE psychiatrist agreed with his assessment.  Id. at 168.     
 

3.  The Individual 
 
The individual began his testimony by describing a bout with hepatitis at the age of 18, over 20 years ago. 
 Tr. at 215.  At that time, when his doctor told him to avoid alcohol, he did not think that this was an 
admonition to abstain from alcohol for the rest of his life.  Tr. at 217.  He did, however, abstain while his 
symptoms continued.  Tr. at 217.  In the ensuing years, the individual did not visit a doctor regularly or 
have a family doctor.  Tr. at 235. In fact, he had never had a complete physical prior to seeking 
employment at the DOE facility in 2001.  Id. at 227.    
 
Upon receiving notification that his clearance was denied, the individual decreased his drinking and went 
to see his church counselor.  Id. at 232-234.   He also sought the advice of a physician to resolve the 
problem of his elevated enzymes and to control his hypertension.  Id. at 236.  He resumed drinking after 
he was hired, up to six beers a couple of times a month.   Id. at 234.  At the time of the hearing, he had 
reduced his drinking to two 12-ounce cans of beer a week.  Id. at 238.  He limited his drinking to his 
workshop so that his children would not see him drinking, but he often worked in the shop without 
consuming alcohol.  Id. at 241, 246, 250.  The individual testified that he had never been sure that there 
was any connection between his elevated liver enzymes and drinking.  Tr. at 250-251, 258.  
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4.  Other Witnesses 
 
The individual=s wife testified about an 18 year marriage with many activities centered around their 
children and church.  Tr. at 37.   Both described a very close relationship, and testified as to their extreme 
unhappiness at being apart when the individual had to work out of state.  Tr. at 38, 45-48.  The individual 
spent a lot of time in his woodworking shop behind their previous home, and the wife and children often 
visited him there.  Tr. at 49.  She did not believe the conclusion of the Report that the individual had an 
alcohol problem because the individual had no alcohol-related legal problems, alcohol-related arrests, 
incidents, or injuries. Tr. at 40-44.  The wife described her husband as an excellent father, husband and 
provider.   Tr. at 50-55. 
 
The individual=s church counselor, who has known the individual and his wife for five years, also testified. 
 Tr. at 192.  The counselor, who has a doctorate in behavioral counseling, began treating the individual in 
October 2003.  Id.  The individual came to the counselor with the psychiatrist=s evaluation, in search of 
assistance in resolving the issues described in the letter.  The counselor described the individual as 
cooperative and truthful, without attempting to minimize problems.  Tr. at 194.  During weekly sessions, 
the individual and the counselor discussed books that the individual had read on chemical dependence.  
Id. at 195.  In his opinion, the individual was not alcohol dependent, and probably would not develop a 
problem in the future due to a good support system and new ways to cope with boredom and loneliness.  
Tr. at 198, 201-204, 209.  The sessions decreased from weekly to Aas needed.@  Tr. at 13. 
 
A friend of the individual testified that he had known the individual for 30 years.  Tr. at 85.  This witness 
also drank a beer with the individual a few times, most recently about five years ago, and has had a beer 
with the individual in his shop.  Tr. at 86-87, 92-95.  The individual=s brother-in-law, who also worked at 
the DOE facility and also has access authorization, has known the individual for almost 20 years.  Tr. at 
262.  He sees the individual regularly.  Id.  at 263.  They occasionally have one or two beers after working 
in the individual=s shop.  Tr. at 264.  He has never seen the individual intoxicated and has no knowledge 
of any alcohol problem.  Id. at 263-264.   
 
D. Mitigation of the Security Concerns 
 
After developing the record through the hearing process, I find that the individual has successfully mitigated 
the security concerns of the agency. In a Part 708 proceeding, the Hearing Officer gives great deference to 
the expert opinions of psychiatrists and other mental health professionals regarding rehabilitation or 
reformation.  See Personnel Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  However, 
the testimony of the DOE psychiatrist was not persuasive. 4   The sole evidence of the individual=s alleged 
alcohol  

                                                 
4/ As an expert witness, substantial deference is generally accorded to the opinion of a DOE consultant-

psychiatrist.  However, the hearing officer need not blindly follow the psychiatrist=s opinion when it is based 
on a misapplication of the facts and circumstances presented in the case.  See, e.g., Personnel Security 
Hearing, Case No. TSO-0010, 28 DOE & 82,924 (2003); Personnel Security Hearing, Case No. VSO-0565, 
28 DOE & 82,905 (2003); Personnel Security Hearing, Case No. VSO-0556, 28 DOE & 82,899 (2003). 
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disorder was the presence of elevated liver enzymes and his self-reported alcohol usage.  During the 
hearing, both the DOE psychiatrist and the individual=s  physician agreed that elevated GGT levels were not 
a reliable test for alcohol dependence.   Tr. at 112-113, 153.  Accord, Personnel Security Hearing, Case 
No. VSO-0322, 27 DOE & 82,845 (2000); Personnel Security Hearing, Case No VSO-0565, 28 DOE & 
82,905 (2003); Personnel Security Hearing, Case No. TSO-0010, 28 DOE & 82,924 (2003).  The elevated 
GGT level signaled an unhealthy liver and a possible alcohol problem, but both medical professionals 
agreed that the cause of the abnormality could not be determined exactly with the available information.   
Moreover, the DOE psychiatrist admitted that the individual did not drink to excess and had no alcohol-
related Aincidents.@   Tr. at 183.  Thus, the psychiatrist=s diagnosis was based on an abnormal lab test that 
by her own admission could have multiple explanations and the individual=s honest description of his 
drinking; specifically an eight month period, six years prior to the hearing, when he got intoxicated some 
evenings while working in another state away from his close-knit family, and some beer drinking after work 
in his wood shop.  
 
The diagnosis of alcohol dependence is not supported by the record of this case and is inconsistent with 
the criteria specified in the DSM-IV-TR.  According to the DOE psychiatrist, her finding is based on 
incidents that did not occur during the same 12-month period.  It is true that the DSM-IV itself states that it 
is not to be used as a Acookbook,@  leaving some things to the interpretation of the medical professionals 
who use the DSM-IV in their diagnosis.  Nonetheless, even disregarding the 12-month guideline, the 
record reflects mitigation.  For example, the record does not support the psychiatrist=s contention that the 
individual was in the past told to abstain from alcohol forever in order to protect his liver.  Tr. at 142-143.  
He testified that at the time of the onset of the disease almost 20 years ago, when a doctor told him not to 
drink alcohol he did not, as an 18 year old, understand this to mean that he should abstain from alcohol 
forever.  Tr. at 217.  In the ensuing years, he had never had a complete physical until he applied for the 
job at the DOE facility.  Thus, the individual had no evidence of any continuing liver problem until his 
physical in 2001 because he did not have a family doctor and had been healthy for most of his life.5  It is 
reasonable to believe that a healthy young man did not believe that he had to abstain from alcohol for the 
rest of his life. 6 
 

                                                 
5/ During the interview with the psychiatrist, the individual stated that he had a routine physical in 1997 or 

1998 for an insurance company.  Report at 6.  Despite the disclosure of abnormalities in a blood test, the 
individual suffered no adverse consequences.  Report at 6.  

 
6/ The psychiatrist testified the alleged alcohol disorder did not develop until  later in the individual=s life.  

Tr. at 143.   
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The record also contains credible evidence that, contrary to the DOE psychiatrist=s conclusion,  the 
individual was not spending A a great deal of time being alone by himself @ in activities necessary to drink 
alcohol.  Tr. at 126, Report at 13.  The individual was a skilled craftsman who also practiced his craft in 
his free time as a hobby  constructing  items for his home, for friends, and for his church.  After work, he 
enjoyed spending time in his shop and often drank while he was working.  However, his wife testified that 
she would often go to the shop to spend time with the individual, and two other witnesses also testified 
about spending time with the individual in his shop.  The visitors testified that the alcohol use was minimal 
(1-2 beers) and that they drank beer after the projects were finished.  The individual explained that he 
limited his drinking to the workshop in order to avoid drinking around his children.  Had he wanted to 
spend more time drinking alcohol, he clearly could have stayed with his first employer who sent him out of 
state frequently for extended periods of time.  7  Instead, the individual chose to find a new job so that he 
could spend more time with his family. 
 
In cases of alleged alcohol dependence, we have noted the importance of a stable home and family life.  
Personnel Security Hearing, Case No. VSO-0565, 28 DOE & 82,905 (2003). This individual has never 
had any alcohol-related legal problems, arrests, injuries, workplace problems, domestic discord or other 
incidents.  He was a reliable worker at the same company for over 20 years, but when faced with 
extended assignments away from his family, he chose to find a new job that did not require travel.  There 
was credible testimony that he is active in his church, participates in  his children=s extra-curricular 
activities, is a reliable employee and has a close relationship with his wife.   8  See also Indiv. Ex. 10.   
Using common-sense judgment, and carefully observing the witnesses and assessing their credibility, I 
cannot find that the individual spent hours in his shop in order to consume alcohol.  Rather, he appears to 
have been engaged in a lifelong hobby that provides relaxation after a day=s work.  He did not bar friends 
and family from visiting his workshop, but on the contrary, welcomed their company while he was there.   
 
Finally, under questioning from the individual=s counsel, the psychiatrist admitted that there was some 
mitigation since the individual had no alcohol-related incidents and the individual=s sole period of 
excessive drinking occurred several years ago.   Tr. at 183-186.   In addition, the passage of over two 
incident-free years since the psychiatrist’s interview with the individual provides further mitigation of her 
conclusions.   

                                                 
7/ The individual=s supervisor from his previous job submitted a letter describing the individual as a reliable 

hardworking employee whose departure was a loss for the employer.  Indiv. Ex. 6.  
 
8/ Character evidence is not weighed as heavily as medical evidence in this type of case.  However, in the 

absence of evidence of alcohol dependence, we have accepted character evidence as relevant in examining 
the logic that if the individual were alcohol dependent Athere would be at least some probative, 
contemporaneous evidence in his family or work life.@  See Personnel Security Hearing, Case No. VSO-
0565, 28 DOE & 82,905  (2003) (recommending restoration of access authorization to individual with 
elevated GGT level).    
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In sum, I find that the expert testimony of the individual=s physician, combined with the absence of 
alcohol-related incidents or excessive drinking, and the very positive character testimony in the record 
has mitigated the security concerns raised by the psychiatrist=s report.  
 
 

III.  Conclusion 
 

As explained in this Opinion, I find that the DOE Operations Office properly invoked 10 C.F.R. ' 710.8 (h) 
and (j).  However, I also find sufficient evidence in the record to resolve the security concerns.  In view of 
these criteria and the record before me, I find that the individual has demonstrated that granting his 
access authorization would not endanger the common defense and would be consistent with the national 
interest.  Accordingly, I find that the individual=s access authorization should be granted.  The Manager of 
the Operations Office of the Director, Security Affairs may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. ' 710.28.   

 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 6, 2004 
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 25, 2004

Case Number: TSO-0083

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual should not be granted access authorization at this
time.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor.  In early 2002, the individual’s employer requested
that the individual be granted a DOE access authorization, and a
background investigation revealed a potential concern to the DOE.
The DOE conducted a Personnel Security Interview with the
individual in June 2002 (the 2002 PSI).   In addition, at the
request of DOE security, the individual was evaluated in November
2002 by a DOE-consultant psychiatrist (hereafter "the DOE
psychiatrist"), who issued a letter containing his findings and
recommendations.  In November 2003, the Manager for Personnel
Security of the DOE area office where the individual is employed
(the Manager) issued a Notification Letter to the individual.  In
this letter, the Manager stated that the individual’s behavior has
raised security concerns under Sections 710.8(j) and (l) of the
regulations governing eligibility for access to classified
material.  With respect to Criterion (j), the Manager finds that
the individual was diagnosed by the DOE-consultant psychiatrist as
suffering from Alcohol Abuse without adequate evidence of
rehabilitation or reformation.  The Notification Letter also
refers to the individual’s arrests for Driving While Intoxicated
(DWI) in 
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1987 and 1993 with respective Blood Alcohol Content (BAC)
measurements of .22% and .17/.16%.  The Notification Letter then
summarizes other statements made by the individual at the PSI that
raise a Subpart j concern, including (i) that following his 1993
DWI, an alcohol abuse counselor told him that he was alcoholic and
needed help; (ii) that he feels he deserves a beer by Friday if he
doesn’t drink during the week; and (iii) that he estimated his
monthly alcohol consumption as averaging 90 drinks.

Finally, with respect to Criterion (l), the Manager cites certain
information as indicating that the individual engaged in unusual
conduct tending to show he is not honest, reliable or trustworthy,
or which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation or duress.  Specifically, the
Manager refers to the individual’s two alcohol related arrests in
1987 and 1993.

The individual requested a hearing to respond to the concerns
raised in the Notification Letter.  In his response to the
Notification Letter, the individual admitted the two DWI’s and the
statements listed as points of concern in the Notification Letter,
but denied that he met the DSM-IV criteria for alcohol abuse.  He
also asserted that he substantially reduced his alcohol
consumption following the PSI and prior to receiving the
Notification Letter.  The requested hearing in this matter was
convened in May 2004 (hereinafter the “Hearing”), and the
testimony focused chiefly on the concerns raised by the
individual’s past pattern of alcohol consumption, and on the
individual’s efforts to mitigate those concerns through abstinence
from alcohol and recovery activities.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As
discussed below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b), (c) and (d).  
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A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would
not endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence
may be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there
is a presumption against granting or restoring a security
clearance.  See  Department of Navy v. Egan, 484 U.S. 518, 531
(1988) ("clearly consistent with the national interest" standard
for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance).  Consequently, it is necessary
and appropriate to place the burden of persuasion on the
individual in cases involving national security issues.  In
addition to his own testimony, we generally expect the individual
in these cases to bring forward witness testimony and/or other
evidence which, taken together, is sufficient to persuade the
Hearing Officer that restoring access authorization is clearly
consistent with the national interest.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security
Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995) (individual
failed to meet his burden of coming 
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1/ As indicated by the resume and testimony of the DOE-
consultant psychiatrist (DOE Exhibit 1 and TR at 38-39) and
by the testimony of the alcohol treatment counselor (TR
at 22-24), both of these medical professionals have
extensive clinical experience in diagnosing and treating
alcohol related illnesses.  They clearly qualified as
expert witnesses in that area.  

forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides
that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of
all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not
endanger the common defense and security and is clearly consistent
with the national interest."  10 C.F.R. § 710.7(a).  I must
examine the evidence in light of these requirements, and  assess
the credibility and demeanor of the witnesses who gave testimony
at the hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from six persons.  The DOE
presented the testimony of a personnel security specialist and the
DOE-consultant psychiatrist.  The individual, who was represented
by counsel, testified and presented the testimony of the director
of the his alcohol recovery program (the alcohol treatment
counselor), a long time friend, the project leader where he is
employed, and the individual’s wife.  1/  

A.  The Personnel Security Specialist

The DOE personnel security specialist explained that the DOE’s
criterion (j) and criterion (l) concerns were based solely on the
individual’s use of alcohol.  She stated that if the individual
successfully mitigated the DOE’s criterion (j) concerns regarding
his diagnosis of alcohol abuse, he would also mitigate its 
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criterion (l) concerns regarding his honesty, reliability and
trustworthiness.  Hearing Transcript (TR) at 21.

B.  The DOE-consultant Psychiatrist

The DOE-consultant Psychiatrist testified that in November 2002 he
interviewed the individual and administered laboratory and written
tests.  He stated that the material that he had been given by the
DOE concerning the individual showed some “pretty significant”
alcohol problems in his history, and that he confirmed this
material when he interviewed the individual.  In particular, he
testified that the fact that the individual began drinking pretty
heavily at a young age, the ninth grade, was a significant
prognostic factor as far as developing alcohol problems in later
life.  He also noted that the individual’s 1987 DWI showed a very
high blood alcohol level of .22 which is a negative factor
regarding maintenance of sobriety or whether a person will have
recurrent DWIs.  The individual also told him that he had
experienced alcohol induced blackouts during his periods of
heaviest drinking, and that he had developed tolerance for
alcohol.  He stated that his second DWI blood alcohol level of
.16/.17 also was at a very high level.  TR at 79-83.

In making his 2002 diagnosis of alcohol abuse, the DOE-consultant
Psychiatrist stated that he relied on this history and on the
individual’s description of this current level of alcohol use.  He
noted that the individual’s description of his current heavy
drinking was supported by the results of a liver enzyme test.

His borderline elevated gamma GT liver enzyme level was
also evidence to me that he was, indeed, as he said,
drinking quite a bit of alcohol still.  It was 40, which
is the -- just at the cut-off of normal.

TR at 85.  The DOE-consultant Psychiatrist admitted that the
individual did not “technically fit” the DSM-IV criteria for
alcohol abuse, which require that alcohol related problems must
recur within a twelve month period.  Nevertheless, he made a
diagnosis of alcohol abuse based on his finding that the
individual had clinically significant impairment.  TR at 90.

In his 2002 report, the DOE-consultant Psychiatrist found that the
individual was not rehabilitated, based on his statements that he
was still drinking and had not engaged in recovery activities.
The DOE-consultant Psychiatrist stated in his report that adequate
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evidence of rehabilitation or reformation would consist of
outpatient treatment of moderate intensity and abstinence from
alcohol for a period of one year.  On the issue of whether the
individual could resume drinking after one year, the DOE-
consultant Psychiatrist noted that some people who had recovered
from alcohol abuse might be able to resume social drinking.
However, he had earlier testified that the individual had
developed tolerance to the effects of alcohol (TR at 82) and
concluded that a resumption of social drinking for someone in that
category carried an unacceptable level of risk for future
problems.

No one in the substance abuse field, though, would argue
that once a person has developed tolerance or withdrawal
to the effects of alcohol that they would be a safe
candidate to attempt to resume social drinking without
a real high risk of relapse into the serious problems
that they had before.

TR at 95, see also TR at 107.  After listening to the testimony of
the individual’s alcohol treatment counselor, the DOE-consultant
Psychiatrist stated that the individual’s recovery program was
“equal to or better than what I recommended in my report.”  TR
at 96.  He stated that the individual’s recent liver enzyme GGT
test level of 25 was good news in that it showed that the
individual is maintaining his sobriety and committed to his
program.  TR 96.  He added that the individual’s ability to
significantly reduce his GGT level through his sobriety confirmed
that the earlier reading of 40 was due to excessive consumption of
alcohol.  TR at 96-97.

He stated that his recommendation of a one year period of sobriety
was based on studies concerning the frequency of relapse.

So that first year is statistically a time where people
are trying to be sober, the people that are going to
drop off will drop off of their sobriety during that
first year.  So statistically if a person has maintained
his sobriety after a year, they are getting out into the
flat end of the curve where there is going to be much
less likely a chance that they are going to relapse
subsequently.

TR at 106.  Finally, after hearing testimony that the individual
had abstained from alcohol since February 19, 2004 and was
actively engaged in his recovery program, the DOE-consultant
Psychiatrist stated that
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I would still recommend . . . a one-year treatment
program beginning from his date of sobriety, I guess,
which is most likely February 19th.

TR at 142.  

C.  The Alcohol Treatment Counselor

The alcohol treatment counselor testified that he is the director
and a therapist for a recovery program organization for persons
with substance abuse problems.  He recalled that in 1993, the
individual had participated in a court-ordered alcohol program at
his organization, and he had expressed concerns to the individual
about his use of alcohol.  TR at 24.  He stated that the
individual had returned to his organization on January 23, 2004 to
discuss entering an alcohol treatment program.

I sensed from [the individual] that there was more of an
openness to maybe eliminating this problem from his
life.  Despite him being functional in certain areas, I
think he was starting to see that the costs were getting
too high and that -- you know, like he had disclosed to
the psychiatrist, that maybe 90 drinks a month was too
much at this point for a lot of different reasons. . .

TR at 25.  He stated that the individual then enrolled in a
program of weekly counseling at his organization, and since he
disclosed that the DOE-consultant Psychiatrist had assessed him as
suffering from alcohol abuse, the Alcohol Treatment Counselor did
not do a formal evaluation of the individual at that point.  He
testified that the individual’s admission to the DOE-consultant
Psychiatrist that he was drinking ninety drinks a month would
certainly support a diagnosis of alcohol abuse.  He added that he
was not 

in the position to rediagnose or dispute or debate the
doctor’s diagnosis.  I was more to provide the treatment
[the individual] was requesting based on what they were
requiring.

TR at 34.

With regard to the individual’s recovery, the Alcohol Treatment
Counselor stated that the individual has attended 16 out of 16
sessions and that his alcohol treatment counselor has documented
that he participates openly and that he is developing skills as
far 
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as social support, dealing with cravings, refusal skills, mood
management and developing sober activities more conducive to his
new way of life.  

The Alcohol Treatment Counselor testified that he recently had a
follow-up session with the individual, and was impressed by his
progress.

I was pleasantly surprised to hear the change in his
outlook and in his overall attitude regarding this
process, and I really felt like [the individual] is
really starting to see beyond the external reasons for
staying sober, that he’s internalizing and discovering
that desire and recognizing the benefits of not
drinking, and that’s important for me to see, especially
after four months.

TR at 27-28.  He testified that the individual’s admitted drinking
of one glass of wine on a couple occasions shortly after beginning
the program was not atypical.  “It’s pretty par for the course
that someone is going to have some early-stage struggles.”  TR
at 38.  He stated that all the indicators and the signs are that
the individual is staying abstinent, and that he’s internalizing
the recovery process.  TR at 29.  With regard to time, the Alcohol
Treatment Counselor supported the DOE-consultant Psychiatrist’s
recommendation of one year of treatment for rehabilitation as “a
good amount of time” to indicate whether the individual will
solidify his goals and maintain his sobriety.  TR at 34.  He also
testified that he did not regard the individual as a candidate to
resume drinking in moderation, stating that 

the chances of him returning and progressing back to
where he was are very high.  In his case, I would
recommend continued abstinence beyond our program.

TR at 41.

D.  The Individual

The individual, who is in his early forties, testified that in the
late 1970's and through the 1980's he was involved in a “rock-and-
roll band scene” that was coupled with heavy drinking.  He stated
that since 1990, he has purchased a house, gotten married, gone
back to school for a professional certificate, and launched a
successful career with a DOE contractor.  TR at 125.  He testified
that his heavy drinking became centered at home because he no 
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longer went out “carousing with my friends” and because he did not
want to get another DWI.  TR at 126.  He testified that following
his June 2002 PSI, he “started to think that maybe my drinking
habits were more of a problem than I thought,” and started cutting
back prior to his November 2002 interview with the DOE-consultant
Psychiatrist.  TR at 127.  He stated that in the year following
that interview, he really cut back on his drinking.  After the DOE
issued the Notification Letter in November 2003,

again, I cut back on my drinking, and finally I entered
the counseling, and there was a couple of times I had
wine with dinner, but after that, I’ve really made big
improvements where I don’t feel like I am dependent on
alcohol or crave it or the triggers that make me want to
drink or anything like that.

TR at 128.  He stated that he reported his early lapses to his
alcohol counselor “because I wanted the counseling to work.”  The
individual testified that these lapses definitely occurred on or
before February 19, 2004.  TR at 131.  He states that he has
maintained his abstinence since then.  TR at 135.

Although the individual initially objected to the DOE-consultant
Psychiatrist’s report and diagnosis of him, his attitude has
evolved.  His current assessment of the report is that 

There is a lot more truth to it.  I will admit that I
was drinking too much, that a six-pack is too much, and
that there was a lot of room for improvement, and today
I’m grateful for the improvement that I’ve made.

TR at 134.  The individual also stated that he is happy with his
treatment program.  He feels that he has broken his drinking habit
and is a healthier and happier person today because of it.  TR
at 139-140.

The individual believes that he will continue to remain abstinent
for one full year in order to complete the DOE-consultant
Psychiatrist’s recommendation for rehabilitation.  At this point,
however, he hopes to one day return to social drinking.

You know, if [the DOE] wants two years of abstinence,
I’ll do that, but I’m hoping that sometime in the future
I can have a glass of wine with dinner, and I’m hoping
that maybe on a weekend I can have one or two beers, and
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I’m -- at this point, I’m not worried about relapsing
and having to have a six pack.

TR at 138-39.

E.  The Individual’s Wife

The individual’s wife testified that she has known the individual
for six or seven years and that they married in 2000.  She stated
that in the years since their marriage, their main activities have
been their jobs, her husband’s academic work for his professional
certificate, and house and yard maintenance.  She states that in
the last two years, her husband has learned to ride a motorcycle
so that they can go up to the mountains on weekends.  She
emphasized that they never consumed alcohol while motorcycling.
TR at 63-65 and 69.  She testified that in the last few years the
individual has attempted to reduce his alcohol consumption with
some success, but that she believes that the alcohol treatment
program has been “extremely good” for him.  TR at 65 and 68.

She testified that, other than the lapses described above, she has
not observed the individual consume alcohol since he entered his
treatment program in January 2004.  TR at 69 and 74-45.  She
stated that she consumes moderate amounts of alcohol in the
individual’s presence, and that there is beer, wine and liquor in
their home.  She stated that he has not used this alcohol.  TR at
71. She testified that she feels “very, very positive” about her
husband’s prognosis because he loves his job and he does not want
the issue of alcohol abuse to get in the way.  TR at 72.

F.  The Long-Time Friend

The long-time friend testified that he has known the individual
for twenty-three years.  He stated that the individual today is
far more conservative and focused today than he was twenty-three
years ago.  He stated that this process of change began ten or
twelve years ago, and that the individual’s marriage was the most
significant change in the individual’s life.  He testified that he
now sees the individual about eight or ten times a year.  He last
saw the individual consume alcohol in the summer of 2003.  TR
at 51.  He testified that he hosted a Super Bowl party in early
February 2004 which the individual attended, and that he did not
see the individual consume alcohol at the party. He stated that he
visited the individual’s home about three or four weeks before the
Hearing, and that he did not observe the individual consume
alcohol on that occasion.  TR at 50 and 54.  He regards the
individual as 
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a person of very high integrity, a very trustworthy person, and a
very good friend.  TR at 49.

G.  The Individual’s Project Leader

The Individual’s Project Leader testified that the individual is
a student trainee who has worked with her for a couple of years.
She stated that he is a good employee who would definitely remain
employed by her if he can resolve his security clearance issue.
She stated that she has never observed him to be drunk or hung
over while at work, or to have any alcohol related tardiness.  TR
at 58.  

IV.  ANALYSIS

A.  Criterion (j) Concerns

The individual and his counsel presented four arguments for the
purpose of mitigating the security concern.  The first is an
assertion that the DOE-consultant Psychiatrist did not follow the
DSM-IV Criteria in arriving at a diagnosis of alcohol abuse and
that the diagnosis is therefore erroneous.  The second contention
is that the individual has had no DWIs in eleven years and reduced
his alcohol consumption following the 2002 PSI, so that a
diagnosis of alcohol abuse, even if it was once accurate, is no
longer applicable.  The third contention is that because the
individual has been actively engaged in a treatment program since
January 23, 2004, has been alcohol abstinent since February 19,
2004, and has committed himself to abstinence for a full year as
directed by the DOE-consultant psychiatrist, the individual is
rehabilitated and can be relied upon not to abuse alcohol in the
future.  The fourth argument is that the individual strongly
desires to pursue a career path with his current employer and will
not do anything to jeopardize his position with his employer,
including abusing alcohol.  For the reasons stated below, I
conclude that these arguments do not fully resolve the security
concern.   

1.  Alleged Errors in the DOE-consultant Psychiatrist’s Diagnosis
of Alcohol Abuse

In his Supplemental Response to the Notification Letter, the
individual’s counsel argues that the DOE-consultant psychiatrist
did not follow the DSM-IV criteria in arriving at a diagnosis of
alcohol abuse.  He notes that DSM-IV criteria 2 and 3 for alcohol
abuse both require recurrent alcohol use problems or recurrent
alcohol-related legal problems that must occur within a twelve-
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2/ In his regard, I find that the individual’s May 2004 GGT
test, taken after three months of sobriety and indicating
a GGT  level of 25, supports the DOE-consultant
Psychiatrist’s conclusion that the high reading on the
November 2002 test was due to excessive drinking.  

month period.  Since the individual’s diagnosis for these criteria
was based on DWIs that occurred in 1987 and 1993, the individual’s
counsel argues that the diagnosis is flawed.  He contends that
while the DSM-IV specifically gives a medical professional some
license to make a diagnosis based on a clinical presentation that
“falls just short” of meeting the full criteria for the diagnosis,
it should not be read to permit a diagnosis of alcohol abuse based
on two DWIs that were six years apart.  Supplemental Response to
Notification Letter at 7-10. 

I do not agree.  Although the individual did not fit the strict
DSM-IV criteria, the DOE-consultant Psychiatrist made a proper
diagnosis based on his clinical judgment.  In previous cases, the
DOE has accepted a diagnosis based on psychiatric evaluation,
diagnostic impressions and other tests when an individual did not
meet the specific DSM-IV criteria.  See Personnel Security Review,
Case No. VSA-0298, 28 DOE ¶ 83,001 (2000).  The DOE-consultant
Psychiatrist testified at the Hearing that even though the
individual did not strictly meet all of the criteria for alcohol
abuse, in his professional judgment the diagnosis was still
accurate.  As noted above, he found that the individual’s early
history of heavy alcohol use was a significant prognostic factor
for alcohol problems, as was his experiencing of alcohol induced
blackouts during his periods of heaviest drinking.  He testified
that the individual’s admitted development of tolerance to the
effects of alcohol was a criterion for the diagnosis of alcohol
dependence, a more serious condition than alcohol abuse. TR at 84.
He further noted that the individual’s 1987 and 1993 DWIs both
showed a very high blood alcohol level which is a negative factor
regarding maintenance of sobriety or whether a person will have
recurrent DWIs.  In this regard, he noted that studies have shown
that for each DWI arrest, there are likely to be 100 occasions
where the driver has operated his vehicle while intoxicated
without being arrested.  TR at 89.  He found that the individual’s
description of his heavy drinking in 2002 was supported by GGT
liver enzyme level of 40, which is at the very upper level of the
normal range. 2/    He concluded that these findings supported a
diagnosis of alcohol abuse based on his finding that the
individual had clinically significant impairment.  TR at 90.

During his testimony, the individual’s Alcohol Treatment Counselor
indicated that he essentially agreed with the DOE-consultant
Psychiatrist’s diagnosis of alcohol abuse.  TR at 34.
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3/ This finding is supported by the testimony of the
individual, his wife, his Alcohol Treatment Counselor, and
his long-time friend.  In addition, his May 2004 GGT test
results are consistent with a substantial reduction or

(continued...)

Accordingly, for the reasons given above, and in the absence of
expert evidence refuting the diagnosis of alcohol abuse, I find
the DOE-consultant Psychiatrist’s diagnosis that the individual
suffers from alcohol abuse to be clearly within his professional
discretion.

2.  Seriousness of the Individual’s Recent Alcohol Problem

The individual’s counsel asserts that the DOE’s security concern
about alcohol abuse should be mitigated by the passage of time.
He points out that the individual’s DWI’s occurred in 1987 and
1993, and that he has experienced no legal problems since then.
He presented evidence that the individual currently is considered
a good worker by his employer and has successfully completed a
professional certificate program.  Supplemental Response to
Notification Letter at 2.  He also presented the testimony of the
individual and his wife that during the period from the June 2002
PSI until he entered a treatment program in January 2004, the
individual substantially reduced his consumption of alcohol.  I am
not persuaded that these assertions alter or mitigate the
diagnosis of alcohol abuse.  I accept the diagnosis of the DOE-
consultant Psychiatrist, which is based on the individual’s entire
history of alcohol use through November 2002.  The record
indicates that as late as at his June 2002 PSI, the individual
estimated his alcohol consumption at about ninety drinks a month.
Both the DOE-consultant Psychiatrist and the Alcohol Treatment
Counselor testified that this individual should demonstrate a full
year of abstinence and involvement in a recovery program to bring
his risk of relapse to an acceptable level.  In addition, the
individual has admitted to a couple of lapses in his recovery
program that occurred on or before February 19, 2004.
Accordingly, I am not convinced that the individual has shown that
his abuse of alcohol in recent years is a less serious problem
that can be mitigated by only three months of sobriety.

3.  Rehabilitation

The individual did not present convincing evidence that his
rehabilitation was complete at the time of the Hearing in May
2004.  The evidence establishes that at that time, individual had
been actively engaged in a recovery program for four months.  The
evidence also establishes that he is making good progress in this
program.  In addition, I find that the individual has been
abstinent from alcohol since February 19, 2004, a period of three
months at the time of the Hearing. 3/  However, both the DOE-
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3/(...continued)
elimination of his alcohol consumption. 

consultant Psychiatrist and the Alcohol Treatment Counselor
testified that while the individual is currently in remission from
alcohol abuse, he must establish a one year period of abstinence
and recovery activity to be considered rehabilitated.  On the
basis of the individual’s limited period of sobriety and recovery
activity, I find that the individual has failed to demonstrate
rehabilitation from alcohol abuse at this time.

In addition, I am concerned that although the individual states
that he fully accepts the medical recommendations that he abstain
from alcohol for one year to establish rehabilitation, he has
expressed the desire to resume moderate drinking once his
rehabilitation activities have ended.  Since both the DOE-
consultant Psychiatrist and the Alcohol Treatment Counselor have
testified that he is at a high risk to develop future alcohol-
related problems if he resumes drinking, it appears that the
individual’s intention at the time of the Hearing to eventually
resume consuming alcohol may pose an unacceptable level of risk to
the DOE.

4.  Motivation to Avoid Abusing Alcohol

Finally, the individual and his wife both assert that the
individual places a great value on his employment with his DOE
contractor and therefore can be trusted not to jeopardize that
employment by abusing alcohol in the future.  These assertions do
not mitigate the DOE’s concerns.  As the testimony of the DOE-
consultant Psychiatrist and the Alcohol Treatment Counselor make
clear, alcohol abuse is an insidious problem that is not always
susceptible to an individual’s conscious control.  As the alcohol
treatment professionals explained at the hearing, a year of
sobriety and recovery are necessary to provide the individual with
experience and skills to successfully maintain his sobriety and
avoid abusing alcohol in the future.
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B.  Criterion (l) Concerns

With respect to Criterion (l), the Notification Letter finds that
information in its possession indicates that the individual has
engaged in unusual conduct or is subject to circumstances which
tend to show that he is not honest, reliable, or trustworthy; or
which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to
act contrary to the best interests of the national security.   In
this regard, the Notification Letter refers to the individual’s
alcohol related arrests in 1987 and 1993. 

The cited DWI arrests are clearly the result of the individual’s
alcohol abuse, and are not the type of unusual behavior that is
properly raised as an independent security concern in this case.
As discussed above, the individual is currently abstaining from
alcohol and is actively pursuing a recovery program.  However, he
has not yet maintained his abstinence long enough to demonstrate
rehabilitation from his diagnosis of alcohol abuse.  I therefore
find that the Notification Letter’s Criterion (l) concerns are
part of the Criterion (j) concern of alcohol abuse which the
individual has not yet mitigated.  If the DOE eventually were to
resolve the Criterion (j) security concern in the individual’s
favor, it would be appropriate to reinstate the individual’s
access authorization.

V. CONCLUSION

For the reasons set forth above, I find that the individual
suffers from alcohol abuse subject to Criterion (j).  Further, I
find that this derogatory information under Criterion (j) has not
been mitigated by sufficient evidence of rehabilitation or
reformation at this time.  Accordingly, after considering all the
relevant information, favorable or unfavorable, in a comprehensive
and common-sense manner, I conclude that the individual has not
yet demonstrated that granting him access authorization would not
endanger the common defense and would be clearly consistent with
the national interest.  It therefore is my conclusion that the 
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individual should not be granted access authorization. The
individual may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: July 30, 2004
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JULY 12, 2004
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 25, 2004

Case Number: TSO-0084

This Decision concerns the eligibility of xxxxxxxxxxxxxx (hereinafter "the individual") for continued access
authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."  This Decision will consider whether, based on the testimony and other evidence presented in
this proceeding, the individual's suspended access authorization should be restored.  For the reasons
detailed below, it is my decision that the individual's access authorization should be restored.  

I. BACKGROUND

In November 2003, the Manager of the Personnel Security Division, National Nuclear Security
Administration (NNSA), Department of Energy (DOE) issued a Notification Letter to the individual, stating
that the DOE was in possession of derogatory information that created a substantial doubt concerning his
continued eligibility for access authorization.  In the Notification Letter, the Manager also informed the
individual that he was entitled to a hearing before a hearing officer in order to respond to the information
contained in the Notification Letter. The individual requested a hearing in this matter and the NNSA
forwarded this request to the Office of Hearings and Appeals.  I was appointed to serve as the hearing
officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (hearing).

The Notification Letter finds security concerns related to the individual’s behavior under Criteria H & J.
 10 C.F.R. § 710.8,(h) & (j).  Criterion H security concerns relate to a finding of a mental condition, which,
in the opinion of a psychiatrist causes or may cause a significant defect in judgment. Criterion J security
concerns relate to the use of alcohol habitually to excess or a diagnosis of alcohol abuse or dependence.

The Notification Letter bases the security concerns on a December 7, 2002, report by a DOE consulting
psychiatrist.  In that report the consulting psychiatrist diagnosed the individual as 
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suffering from alcohol dependence.  She also found that the individual was suffering from dysthymic
disorder.  The report finds that the individual’s alcohol dependence and dysthymic disorder may cause a
significant defect in his judgment.    

II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As discussed below, once a
security concern has been raised, Part 710 clearly places upon the individual the responsibility to bring forth
persuasive evidence concerning his eligibility for access authorization, and requires the hearing officer to
base all findings relevant to their eligibility upon a convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6),
710.27(b), (c), (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal
matter, where the government would have the burden of proving the defendant guilty beyond a reasonable
doubt.  Once a security concern has been raised, the standard in this proceeding places the burden of proof
on the individual.  It is designed to protect national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting her eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). 

This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that
there is a presumption against granting or restoring an access authorization.  See  Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting
of access authorizations indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
In addition to her own testimony, the individual in these cases is generally expected to bring forward witness
testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer that
restoring access authorization is clearly consistent with the national interest.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).  

B.  Basis for the Hearing Officer's Decision

In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally 
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provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these
requirements, and  assess the credibility and demeanor of the witnesses who gave testimony at the hearing.

III.  BACKGROUND

The record in this case indicates that during January 2002 the individual and his wife entered into marriage
counseling.  After several sessions the counselor told the couple that he believed the problems in their
marriage were related to the individual’s excessive use of alcohol.    The individual then began individual
sessions with the counselor.  Within a few weeks the individual decided that he should reduce his
consumption of alcohol.  However, he found that he was unable to accomplish this goal.  Following
additional sessions with his counselor and discussions with his wife the individual came to the conclusion
that he needed professional help in order to stop consuming alcohol.  In June 2002 he admitted himself into
a five day inpatient detoxification program.  After completing that program he immediately entered a 30 day
inpatient treatment program.  The individual completed the treatment program in July 2002.  Transcript of
Personnel Security Hearing (Tr.) at 53.  

On November 27, 2002, the individual was interviewed by a DOE consulting psychiatrist.  Her report,
dated December 7, 2002, diagnosed the individual as suffering from dysthymia and alcohol abuse.  The
individual has indicated on a number of occasions that he agrees with the diagnosis of the DOE consulting
psychiatrist.  Tr. at 74.   At the hearing the individual presented testimony that he believes demonstrates
he has not consumed alcohol since June 2002 as well as testimony from his counselor and the DOE
consulting psychiatrist which indicate they believe he is rehabilitated.  

IV.  TESTIMONY

1.  The DOE Consulting Psychiatrist

The DOE consulting psychiatrist’s testimony was received in two parts. Prior to hearing the individual and
the witnesses, she testified about her interview and her evaluation of the individual.  She testified that the
individual was direct and honest during his interview.  Tr. at 17.  On the basis of the detailed history
provided by the individual and the information in the individual’s security file, the DOE consulting
psychiatrist diagnosed the individual with mild depression (dysthymia) and alcohol abuse.  Tr. at 22.
Because the individual admitted himself into treatment before any legal or occupational difficulties occurred
and he was compliant in his treatment, the consulting psychiatrist believed at the time of his evaluation that
one year of abstinence would indicate rehabilitation.  Tr. at 24.  She concluded this testimony by indicating
that at the time of the evaluation, the individual’s dysthymia was in remission and the only reason dysthymia
was a concern was that it triggered the consumption of alcohol. Tr. at 25.   
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After listening to all the testimony, including that of the individual himself, the DOE consulting psychiatrist
gave some additional testimony.  She stated “I am very impressed as to how he has continued his
recovery.”  Tr. at 139.  She indicated that she was pleased to hear that the individual has internalized a
number of reasons for maintaining his sobriety.  Tr. at 140.   She  indicated that she believes there is a low
probability that the individual will relapse.  Tr. at 140.

2.  The Individual’s Wife 

The individual’s wife testified that they have been married for eight years.  At the beginning of 2002 she and
her husband entered into marriage counseling.  Tr. at 37.  The marriage problems were related to the
individual’s consumption of alcohol.  Tr. at 38.  She testified that for several months the individual attempted
unsuccessfully to stop consuming alcohol.   His wife believes that the individual realized that he might lose
his wife and child if he did not get professional help in order to stop consuming alcohol.  Tr. at 39.  This led
him to admit himself to a five day detoxification program and a thirty-day inpatient treatment program.  Tr.
at 40.  She indicated at that time of his treatment in June 2002 he was very relieved and was very happy
to be getting help with his problem.  Tr. at 40. 

She testified that she has been with the individual almost every night since July 2002 and that she has never
seen him consume alcohol or had any reason to believe he has consumed any alcohol.   Tr. at 43.  When
they attend at parties or extended family gatherings at which alcohol is served, the individual has no problem
maintaining his abstinence.  Tr. at 44.  Further, she indicated their extended families are very supportive of
the individual’s sobriety and are proud of his efforts to maintain that sobriety.  Tr. at 44.  Finally, she
testified that the individual is committed to sobriety and to his family.  Tr. at 45.

3.  The Counselor

The counselor testified that he was closely involved with the individual during 2002 when he admitted
himself for detoxification and inpatient treatment and was reorganizing his life.  Tr. at 54.  He testified that
in 2002 the changes in the individual were significant.  He stated:  

. . . the changes in [the individual’s] level of function were rather remarkable.
His clarity of thought, his ability to take ownership of not only the alcohol 
dependence but of interpersonal issues, his affect, his mood, I think 
all represented not only sobriety, but a more generalized, sophistication in 
his level of function, his awareness, his insight.

Tr. at 54.

After the completion of the inpatient program the counselor saw the individual on a weekly basis.  Over
time the frequency has been reduced and he is currently seeing the individual once every two months.  Tr.
at 53.  The counselor believes the individual is a compliant patient who has not consumed any alcohol in
the last two years.  Tr. at 55.   
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1/ The notes from the chief psychologist were not in the DOE security file. After discussions with his
client, the individual’s attorney called the chief psychologist as a witness.

2/ The Lexpro is prescribed by a psychiatrist that treated the individual during his detoxification
program.  He meets with that psychiatrist on a quarterly basis.  Tr. at 87. 

After hearing the testimony of the other witnesses at the hearing the individual’s counselor indicated that
he thought the probability of a relapse in the individual’s case was low and that the individual’s prognosis
is excellent.  Tr. at 141.  He indicated that he thought the “consistency, the breadth and depth” of the
testimony validates the testimony of the individual and his wife and his own observations during treatment.
Tr. at 141.  He concluded by saying that “I don’t know of a situation wherein the various facets from
support groups to effective treatment to commitment that all of those facets are so well addressed with such
a positive flavor as in this case.”  Tr. at 142.
  
4.  Chief Psychologist 

The chief psychologist testified that he is employed as the DOE chief psychologist with the Occupational
Medical Department at the DOE site.  Tr. at 62.  The chief psychologist’s primary duties relate to the
personnel security assurance program (PSAP).  He testified that as a result of the individual’s self reporting
of  his inpatient alcohol treatment and the Celexa he was prescribed for dysthymia,  Tr. at 63, the chief
psychologist met with the individual. 1/   That meeting occurred in July 2002 immediately following the
individual’s return to work after completing his two inpatient programs.  During that meeting the chief
psychologist determined that the individual had an alcohol abuse problem.   Tr. at 65.  He asked the
individual to continue to see the counselor and to report any changes in his treatment.  Tr. at 65.  On the
basis of the individual’s statements that he would continue counseling, the chief psychologist cleared the
individual to return to work at a job covered by the  PSAP program.  The chief psychologist saw the
individual again in October 2002.  At that time he found that the alcohol concern was resolved.  Tr. at 65.
His last meeting with the individual was for the individual’s regularly scheduled annual review in April 2003.
 At that meeting he determined that the individual was continuing to do well and his mood and affect were
appropriate.  Tr. at 66.  He testified that everything was good and he again cleared the individual to
continue working under the PSAP program.  Tr. at 66. 

5.  The Individual

The individual testified about his marriage counseling, in-patient care, and his after care.  He testified that
he is at peace with himself and his marriage is much improved.  Tr. at 85.  He testified that he is currently
taking Lexapro which has been prescribed for his dysthymia. 2/   Tr. at 86.  He further testified that he is
committed to total abstinence.  Tr. at 90.  He further testified that he has not consumed alcohol since he
underwent inpatient treatment in June 2002.      
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6.  Brother in Law

The brother in law testified that he has known the individual for eight years.  Tr. at 91.  He testified before
June 2002 he and the individual often consumed alcohol together.   However, he has not seen the individual
consume alcohol in the last two years.   Tr. at 92.  He has seen the individual at sporting and family events
where alcohol is being consumed.  On those occasions, the individual had no problem maintaining his
sobriety.  Tr. at 93.  He indicated he does not believe the individual has consumed any alcohol since June
2002.  Tr. at 93.

7. Neighbor

The individual’s next door neighbor testified that he has been a neighbor for five years and he sees the
individual daily during the summer and two or three times a week during the winter.  He knows the
individual and his wife very well.  Tr. at 96.   He indicated that he has been with the individual in many
situations in which alcohol is being consumed and the individual seems quite comfortable not consuming
alcohol.  Tr. at 98.  He indicated that he does not believe the individual has consumed alcohol in the last
two years.  Tr. at 99.

8.  Neighbor’s Wife 

The neighbor’s wife testified that she knows the individual and his wife very well and that she believes the
individual has not consumed alcohol in the last two years.  Tr. at 103.  She believes if the individual were
to start consuming alcohol she would know.  Tr. at 103.   She also testified there is no alcohol in the
individual’s home and if there were she would know about it.   Tr. at 103.  Finally, she thinks that in the
last two years she and her husband have gotten closer to the individual and his wife and that the individual
is much happier since he has ceased consuming alcohol.  Tr. At 105.

9.  Second Brother in Law

The second brother in law testified that he has known the individual since 1990.  Tr. at 109.  He sees  the
individual monthly, and during the holiday season he sees him even more frequently.  Tr. at 111.  He
testified that the family is proud of the individual for seeking help to stop consuming alcohol.  Tr. at 112.
He has seen the individual in many situations in which alcohol is served and the individual has not consumed
alcohol.  Tr. at 112.  He testified that the individual takes his sobriety very seriously.  Tr. at 112. 

10.  The Individual’s Mother

The individual’s mother testified that prior to June 2002 she knew the individual had some marital problems
but that in early 2002 she learned the individual’s problems were related to his alcohol use.  Tr. at 118.
She testified that the individual tried to stop drinking a couple of times in early 2002 but was unsuccessful.
Tr. at 119.  She urged the individual to seek professional help.  She visited the individual during his 5 day
detoxification program, drove with him when he entered the 30 day
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inpatient treatment program and talked to him on the phone during his 30 day inpatient treatment.  Tr. at
121.  Since July 2002 she has seen him once a week and has talked with him on the telephone several times
a week.   Tr. at 122.  She testified that she has seen him in situations in which alcohol is being consumed
and believes he has not consumed alcohol since June 2002.  Tr. at 122.

11.  The Individual’s Father

The individual’s father testified that prior to his inpatient treatment the individual told him that he was
seeking help with his drinking problem.  Tr. at 126.  He testified that the individual has not consumed
alcohol in the last two years and that he has seen improvements in his son’s life since he ceased the
consumption of alcohol.  Tr. at 127.   

12.  Co-worker

The co-worker testified he has known the individual for five years.  Tr. at 131.  He testified that the
individual is a reliable and good employee.  Tr. at 132.  He testified that the individual told him that he was
seeking treatment for a problem with alcohol.  Tr. at 132.  He indicated that he has discussed the
individual’s alcohol problem and treatment on many occasions and believes the individual is taking the
treatment very seriously.  Tr.  at 134.  

13.  Previous Supervisor

His previous supervisor testified that the individual was a very competent employee.  Tr. at 136.   He also
testified that he has on several occasions discussed with the individual the details of  his treatment program.
Tr. at 138.

14.  AA Member

A member of the individual’s AA group wrote a letter dated March 15, 2004 and testified by telephone.
 The letter and her testimony indicated that the individual has been an active member of the group since
August 2002.  Tr. at 148.   She testified that she has gotten to know the individual well and believes she
would know if the individual has returned to alcohol consumption.  Tr.  at 150.  She clearly believes he has
not consumed alcohol in the last two years.  Tr. at 150.   

V.  ANALYSIS

The witnesses persuaded me that the individual has been abstinent since July 2002 and is committed to
abstinence in the future.  In this regard, I am convinced by the testimony of the individual, his wife, his
neighbors and family that the individual has not consumed alcohol since June 2002.   I found the testimony
of the AA member to be very convincing that the individual is committed to his sobriety.  The testimony of
the individual’s counselor and his wife clearly indicated that the individual has voluntarily recognized his
problem and has developed a life style based on abstinence.  I also found compelling and believable the
individual’s own testimony about how he came to realize 
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that alcohol was creating a problem for him that required important behavioral changes that were described
in detail in the testimony I received. 

The expert witnesses were impressed by the individual’s commitment to his rehabilitation program.  I found
the DOE consulting psychiatrist’s opinion that the individual is rehabilitated to be convincing.  I was also
convinced that the counselor’s evaluation that the individual was unlikely to relapse was based on a detailed
knowledge of the individual’s behavior and attitudes.  Finally,  the chief psychologist’s testimony that as of
April 2003 the individual had dealt effectively with his alcohol problem supports the conclusions of the DOE
consulting psychiatrist and the counselor.

This case in one in which the credibility of witness testimony plays a critical role in my determination.  As
is evident from the above summaries, the witnesses, without exception, were all favorable to the individual.
 The changes in the individual’s attitudes and behavior related to alcohol are clear and positive, and I have
therefore determined that the individual has mitigated the DOE criterion J security concern relating to
alcohol abuse.  

I am also convinced that the individual has mitigated the criterion H concern related to his dysthymia.  The
DOE consulting psychiatrist indicated the dysthymia was only a concern because it might have caused the
individual to abuse alcohol.  Since the individual has shown that he is unlikely to consume alcohol in the
future, the dsythmia is no longer a security concern.  In addition, the individual is clearly receiving the type
of medication that would normally be considered sufficient to mitigate a security concern related to
dysthymia.

VI. CONCLUSION

I have concluded that the individual has mitigated the DOE security concern under Criteria J and H of
10 C.F.R. § 710.8.  In view of the record before me, I am persuaded that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.  Accordingly, I find that the individual's access authorization should be restored.  

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is
performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 

Thomas L. Wieker
Hearing Offficer
Office of Hearings and Appeals

Date: July 12, 2004 
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This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access authorization1 under 
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  The individual’s access authorization was suspended by 
the Manager of a Department of Energy (DOE) local office pursuant to the provisions of Part 710.  Based on the 
record before me, I am of the opinion that the individual’s access authorization should not be restored. 
 
I.  Background 
 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decis ion as access authorization or security clearance. 
 

The individual is an employee of a contractor at a DOE facility.  After the individual was arrested for Driving 
Under the Influence (DUI) in January 2003, the DOE local office conducted a Personnel Security Interview (PSI) 
with the individual on March 19, 2003.  See DOE Exhibit 7.  Because the security concern remained unresolved 
after the PSI, the DOE local office requested that the individual be interviewed by a DOE consultant psychiatrist.  
The psychiatrist interviewed the individual on June 16, 2003, and thereafter issued an evaluation to the DOE.  See 
DOE Exhibit 8.  The DOE local office ultimately determined that the derogatory information concerning the 
individual created a substantial doubt about his eligibility for an access authorization, and that the doubt could not 
be resolved in a manner favorable to the individual.  Accordingly, the DOE local office suspended the individual’s 
access authorization, and proceeded to obtain authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the individual.  See 
10 C.F.R. § 710.21.  That letter informed the individual that information in the 
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possession of the DOE created a substantial doubt concerning his eligibility for access authorization. The 
Notification Letter included a statement of that derogatory information and informed the individual that he was 
entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for 
access authorization.  The individual requested a hearing, and the DOE local office forwarded the individual’s 
request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer 
in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), the individual and the DOE consultant 
psychiatrist testified.  The DOE Counsel submitted exhibits prior to the hearing.  I closed the record upon 
receiving the transcript of the hearing on June 29, 2004. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence that raises a 
concern about the individual’s eligibility to hold a DOE access authorization.  I have also considered the evidence 
that mitigates that concern.  And I conclude, based on the evidence before me and for the reasons explained 
below, that the security concern has not been resolved. 
 
II.  Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the derogatory 
information in the possession of the DOE that created a substantial doubt regarding the individual’s eligibility for 
access authorization.  In the Notification Letter, the DOE characterized this information as indicating that the 
individual “has been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified 
psychiatrist as alcohol dependent or as suffering from alcohol abuse.”  See 10 C.F.R. § 710.8(j).  The statement 
was based on the individual's January 2003 DUI, his description of his alcohol use at the PSI, as well as the June 
16, 2003 diagnosis by the DOE consultant psychiatrist that the individual suffered from “alcohol abuse, ongoing” 
with “no evidence of rehabilitation or reformation.” DOE Exhibit 8.2 
                                                 
2 The DOE psychiatrist also diagnosed the individual with “Possible Depressive Disorder NOS [not otherwise specified.]” 
 DOE Exhibit 8.  The psychiatrist noted, “At this time I see no evidence by his report of significant mental illness or 
condition, however he is taking two different antidepressant medications and an anxialytic medication.”  Id.  Because the 
DOE cites only 10 C.F.R. § 710.8(j), which relates exclusively to the use of alcohol, as the basis  for its concern, this 
opinion will not consider any security concern that may relate to the individual’s possible depression.  For  
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the same reason, I will not consider the statement in the psychiatrist’s evaluation that the individual “reported a lack of 
knowledge as to why the medications were prescribed.”  Id.  The individual strongly disagrees with this characterization, 
but was not allowed access to documents in the possession of the DOE psychiatrist that may have supported his 
position. There is no dispute, however, that the individual was taking antidepressant medications, and this is a relevant 
point as it relates to his use of alcohol, as I discuss below. 

In requesting a hearing, the individual does not dispute the facts surrounding his DUI.  He contends, however, that 
he has modified his drinking behavior, and has shown evidence of rehabilitation and reformation.  DOE Exhibit 5. 
 

1.  Whether the Individual Suffers from Alcohol Abuse 
 
At the hearing, the DOE consultant psychiatrist explained the general basis for a diagnosis of alcohol abuse.  
“Alcohol abuse, per se, is diagnosed—diagnosis is made when alcohol is used with such extent and regularity that 
is causes dysfunction, whether that’s dysfunction within personal relationships, work relationships, legal 
problems.”  Transcript of Personnel Security Hearing (“Tr.”) at 28.  In his evaluation of the individual, the 
psychiatrist found “a history of significant alcohol use resulting in his arrest for DUI,” noting that “the patient 
reports drinking on the average 3-4 drinks per day . . . .”  DOE Exhibit 8.  The psychiatrist testified at the hearing 
that, given the level and regularity of the individual’s alcohol use, one legal problem such as the individual’s DUI 
would be sufficient to “trigger the diagnosis” of alcohol abuse.  Tr. at 29. 
 
The individual does not dispute the diagnosis of alcohol abuse, as such, but did take issue with the psychiatrist’s 
description of his average daily use of alcohol.  The DOE psychiatrist “said I had said an average of three or four. 
. . .  And I had told [the DOE psychiatrist] that I drank probably on the average of three a day rather than an 
average of three to four, . . .”  Tr. at 18.  The individual points out that in the PSI he stated that the number of 
drinks he consumes “probably averages out to three” per day.   DOE Exhibit 7 at 16. 
 
However, this relatively minor factual dispute does not undermine the psychiatrist’s diagnosis.  I note that, after 
being corrected at the hearing by the individual regarding what he claimed was his level of drinking, the DOE 
psychiatrist did not back away from his diagnosis.  Tr. at 18, 29.   
 



 
 

− 4 − 

Moreover, the “trigger” of the diagnosis, the individual’s DUI, is not disputed.  Considering all of this, I accept as 
accurate the DOE consultant psychiatrist’s diagnosis of alcohol abuse. 
 
 

2.  Whether the Individual Has Been a User of Alcohol Habitually to Excess 
 
The term “user of alcohol habitually to excess” is not a term of art used in psychiatry or substance abuse 
treatment.  Tr. at 45.  As the DOE psychiatrist testified, 
 

Well, the “habitually” and to “excess” is a DOE definition.  That’s not a medical definition.  You 
know, what point is considered excessive, well, in medical terms and in scientific terms, we 
look at dysfunction.  If a person does something that results in dysfunction, then we have a 
problem and something that needs to be addressed in some way, . . . 

 
Indeed, the term is not defined in the Part 710 regulations, even though it is only in the context of personnel 
security that the term is regularly used.  One DOE hearing officer has opined that “[a]rguably, drinking to the 
point where one’s judgment is impaired is ‘excessive,’ since the DOE must depend on the intact judgment of a 
clearance holder at all times.”  Personnel Security Hearing, Case No. VSO-0535, 28 DOE ¶ 82,874 (2002). 
 
In the present case, whether the focus is on dysfunction or impairment of judgment, there is evidence that the 
individual’s past drinking has been excessive.  In the PSI, the individual noted two circumstances in his marriage 
when his wife (from whom he has recently divorced), complained about his drinking.   
 

Q. OK.  Has anyone whether it be your wife of one of your children or maybe a brother, sister or 
parent, close friend, has anyone ever suggested to you that maybe you’re . . . developing or 
having a problem with alcohol? 

 
A. Well, back when I was drinking beer, we would go to motocross races and stuff.  And she 

would get upset with me. 
 
DOE Exhibit 7 at 18.  The individual, also in the PSI, described a pattern of stopping on the way home from 
work, about three times a week, to have a “couple of drinks.”  See Id. at 11-18. 
 

Q. OK.  Did [your wife] ever reference the fact that you were drinking when you came home? 
 

A. Yeah, she would say, “Why did you stop off and, and drink?” 
 
Q. OK. 

 
A. You know, “we need to talk about this or we need to do this or do that.” 
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Id. at 18.  In my opinion, this type of friction between husband and wife, related to alcohol use, qualifies as 
dysfunction. 
 
There are also in the PSI admissions by the individual that he drank to levels that could impair his judgment.  In 
the context of describing the times he would stop on the way home from work, the individual stated, 
 

[Y]ou know, if I was going to eat or something I might end up drinking three or four. 
 

Q. And . . . three or four drinks, would that make you intoxicated? 
 

A. Uh, I didn’t think so, you know, at the time, but according to, according to the [DUI] classes again that 
would have put me at a .08. . . . 

 
 . . . . 
 

A. I would be, uh, impaired as the rule goes, as the law says.  But as far as me feeling like I was 
intoxicated, no, I mean I, uh, I might feel a little, uh, a, a buzz or something like that, a little bit of, I’d 
start feeling it, but I didn’t feel like I, I mean I wasn’t wobbling around or, or anything like that, or 
slurred speech or anything, but . . . 

 
 . . . . 
 

A. I didn’t feel like I was impaired. 
 

Q. OK 
 
A.  But as it turns out from a legal stand point, may, I could have . . . 

 
Id. at 12-13.  In sum, the individual’s past drinking behavior resulted in a degree of dysfunction in his marital 
relationship, and probably also regularly impaired his judgment, at least to some extent.  To his credit, the 
individual testified that, since the January 2003 DUI, he no longer stops on his way home to drink.  Tr. at 30-31.  
Nonetheless, the evidence supports a conclusion that the individual has in the past used alcohol habitually to 
excess. 
 

B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of supporting his 
eligibility for access authorization,” i.e., “to have the substantial doubt regarding eligibility for access authorization 
resolved.”  10 C.F.R. § 710.21(b)(3), (6).  “In resolving a question concerning an individual's eligibility for access 
authorization,” I must consider 
 

 
 
 
 
 
 
 
 
 



 
 

− 6 − 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, 
to include knowledgeable participation; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the voluntariness of partic ipation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors. 

 
10 C.F.R. § 710.7(c). 
 
Under the Part 710 regulations, the Hearing Officer is directed to make a predictive assessment as to whether 
restoring access authorization "would not endanger the common defense and security and would be clearly 
consistent with the national interest." 10 C.F.R. § 710.7(a).  In the present case, that assessment has to do with 
the individual’s future relationship with alcohol.  Despite some changes in the individual’s drinking patterns, I am 
concerned that in the future he may use alcohol in a manner that will impair his judgment.  Thus, I find that the 
security concerns at issue have not been sufficiently resolved. 
 
First, it is not at all clear that the concern in this case, as it relates to the diagnosis of alcohol abuse, has been 
resolved.  When the DOE psychiatrist wrote his evaluation, he found that the individual “continues . . . drinking on 
a nightly basis.  With this in mind, this would indicate that he is using alcohol habitually and at this point has 
shown no evidence of rehabilitation or reformation.”  DOE Exhibit 8.  The individual testified at the hearing that he 
has since modified his pattern of drinking. 
 

[W]hen I had seen this habitual word in [the February 18, 2004 Notification Letter], it made me 
feel extremely – I was very unhappy to have heard that word.  So since that time, I’ve decided, 
you know . . . , I don’t want to be put into a category of a habitual drinker. 

 
. . . . 
 
So now my typical pattern is Friday and Saturday.  I will drink a couple of drinks perhaps on 
Saturday night, maybe three, maybe four watching movies, but I still stick with that pattern.  But 
during the week is not my routine. 
 

Tr. at 24.   
 
At the time of the hearing, May 28, 2004, this new pattern had been sustained during the 14 weeks since the date 
of the Notification Letter, February 18, 2004.  I asked the DOE psychiatrist, “How long would he have to 
demonstrate a change in his pattern of behavior before you would be comfortable in terms of saying that he’s 
mitigated the concern, and his chances of having problems in the future are lowered by that?”  The psychiatrist 
responded that it was “a judgment call as far as that goes.  From a purely scientific standpoint, it takes eight 
weeks to form a habit.  It takes roughly  
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three times that to break one.  Based on that rule of thumb, 24 weeks would justify or would indicate a broken 
habit.”  Tr. at 32. 
 
Because of the individual’s change of drinking pattern, the DOE psychiatrist testified regarding his diagnosis of 
alcohol abuse, “At this point, it would probably be considered provisional, meaning that there had been situations 
in which he had met the criteria in the recent past, but at this point, there has been a change.”  Tr. at 49.  Yet, the 
DOE psychiatrist also testified that a change in behavior must be “persistent and ongoing” for it to be reliably 
predictive of future behavior.  Tr. at 30.  Applying the psychiatrist’s 24 week “rule of thumb” in this case, it is 
clear that not enough time had passed as of the time of the hearing to allow for a favorable prognosis. 
 
Moreover, aside from the testimony of the DOE psychiatrist, I find unresolved concerns stemming from the fact 
the individual has in the past used alcohol habitually to excess.  I note here that, under the Part 710 regulations, I 
can reach conclusions as to these concerns independent of any expert opinion.  Personnel Security Review, Case 
No. VSA-0281, 27 DOE ¶ 83,030 (2000) (“10 C.F.R. 710.8(j) . . . does not require the particular finding that an 
individual has ‘been, or is, a user of alcohol habitually to excess’ to be supported by an expert opinion.”). 
 
First, the testimony of the individual does not reflect an acknowledgment that there has been an ongoing problem 
with his use of alcohol.  For example, the individual appears to have changed his habit of daily drinking not 
because he thought his habit was an indicator of an actual problem, but rather because he did not want to be 
labeled or “put into a category of a habitual drinker.”  Tr. at 24.  
 
Along with this apparent denial of a problem is the tendency of the individual to minimize the extent of his drinking 
in order to rationalize his habit as being “for medical purposes.”  Tr. at 18.  When not justifying his drinking for 
this purpose, the individual readily admitted to having, on average, three drinks per day.  See, e.g., Id.; DOE 
Exhibit 7 at 16; DOE Exhibit 4 at 1.  However, when describing his drinking as being “for medical purposes,” the 
quantity became “two drinks” per evening.  Tr. at 18; DOE Exhibit 4 at 1. 
 
The notion that the individual was drinking daily “for medical purposes” is simply not credible.  With his request 
for a hearing, the individual submitted an article from the WebMD website, stating that, “Studies have shown men 
and women, middle-aged or older who have one or two drinks per day have lower death rates from heart disease 
than both teetotalers and those who drink three drinks or more a day.”  Of course, this information provides no 
justification for having an average of three drinks per day.  My concern is not so much that the individual is 
stretching the facts to justify his past drinking habit to the DOE, but that he is doing so to justify it to himself.  
Because the individual does not see his old habit as having been a bad thing, but instead views it as having been 
good for him, I believe it will be that much easier for him to return to his past drinking patterns. 
 
Finally, the individual testified that he continues to use alcohol despite that fact that he is taking prescription drugs 
for the treatment of depression.  The DOE psychiatrist testified as to the inadvisability of this practice.  Tr. at 17. 
 The individual testified that his doctor never advised him  
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that using both alcohol and antidepressants would be a problem.  However, he did acknowledge that his 
antidepressants come with labels warning against the use of alcohol.  Tr. at 35.  More telling is that, knowing of 
the problems of the interaction of these drugs, the individual still does not intend to stop using alc ohol.  Instead, 
the individual testified, “What I was hoping to do is once I get through this situation, I was going to go back to 
my doctor and ask to discontinue the antidepressant, and we have to go off it slowly.”  Tr. at 36.  I find it 
troubling that the individual had apparently not considered the more obvious and, at least in the short term, more 
rational option of simply stopping his use of alcohol. 
 
Considering all of the above, I believe that the risk of the individual relapsing, i.e., returning to drinking to levels 
that impair his judgment, is too high at this time.  I am concerned that the individual does not yet fully understand 
that he has a problematic history with alcohol.  While it is by no means certain that the individual’s use of alcohol 
will present a security risk, if I am to err in making this predictive assessment, I must err on the side of national 
security.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national 
interest” standard for granting of security clearances indicates “that security determinations should err, if they 
must, on the side of denials”).  With this in mind, I cannot recommend that the individual’s clearance be restored 
at this time.   
 
III.  Conclusion 
 
Upon consideration of the record in this case, I agree with the DOE that there is evidence that raises a substantial 
doubt regarding his eligibility for a security clearance, and I do not find sufficient evidence in the record that 
resolves this doubt.  Therefore, because I cannot conclude that restoring the individual’s access authorization 
would not endanger the common defense and security and would be clearly consistent with the national interest, 
the individual’s access authorization should not be restored.  10 C.F.R. § 710.27(a).  The individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 6, 2004 



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.
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Case Name: Personnel Security Hearing
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Case Number: TSO-0088

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material."  A Department of Energy (DOE)1/

Operations Office suspended the individual's access authorization under the provisions
of Part 710. This Decision considers whether, on the basis of the evidence and testimony
presented in this proceeding, the individual’s access authorization should be restored.
As set forth in this Decision, I have determined that the individual’s security clearance
should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger the 



- 2 -

common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

In this instance, the individual received a security clearance from DOE after gaining
employment with a DOE contractor.  However, the local DOE security office (DOE
Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being suspended pending the resolution of
certain derogatory information that created substantial doubt regarding his continued
eligibility.  This derogatory information is described in a Notification Letter issued to
the individual on February 18, 2004, alleging that the individual has (1) “an illness or
mental condition of a nature which, in the opinion of a psychiatrist . . . causes, or may
cause, a significant defect in [his] judgment and reliability,” 10 C.F.R. § 710.8(h)
(Criterion H), and (2) “engaged in unusual conduct . . . which tends to show that [he] is
not honest, reliable, or trustworthy, or which furnishes reason to believe that [he] may
be subject to pressure, coercion, exploitation, or duress which may cause [him] to act
contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l) (Criterion
L). The bases for these findings are summarized below.

With regard to Criterion H, the Notification Letter states that on May 16, 2003, the
individual was examined by a DOE consultant psychiatrist (DOE Psychiatrist) who
subsequently reported his opinion that the individual has a mental condition which the
DOE Psychiatrist describes as “a partner relational problem or a relational problem.”
According to the DOE Psychiatrist, this mental condition “can result in serious
consequences” and “there is a risk of his having a lapse in judgment and/or reliability.”
With regard to Criterion L, the Notification Letter states that (1) the individual failed
to report on his November 8, 2001 Questionnaire for National Security Positions
(QNSP) his 1986 conviction on a charge of Aggravated Assault, (2) in 2000, the
individual was involved in an altercation with his ex-girlfriend during which the
individual kicked and broke the window of her automobile, and (3) in the opinion of the
DOE Psychiatrist, the individual was evasive in responding to questions regarding his
conduct posed during his psychiatric interview. 

In a letter received by the DOE Office of Hearings and Appeals (OHA) on April 2, 2004,
the individual exercised his right under Part 710 to request a hearing in this matter.
10 C.F.R. § 710.21(b).  I was appointed the Hearing Officer.  After conferring with the
individual and the appointed DOE Counsel, 10 C.F.R. § 710.24, I established a hearing
date.  At the hearing, the DOE Counsel called the DOE Psychiatrist as his sole witness.
Apart from testifying on his own behalf, the individual called as witnesses his wife, his
former supervisor, and a co-worker who is also a close friend.  The transcript taken at the
hearing will be hereinafter cited as "Tr."  Various documents that were submitted by the
DOE Counsel and the individual during this proceeding constitute exhibits to the
hearing transcript and will be cited as "Exh.".
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Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual has held a DOE security clearance for more than twenty years as a
condition of his employment with a DOE contractor.  In November 1984, the individual’s
eligibility was called into question when the individual failed to report to DOE Security
his arrest on a charge of Aggravated Assault.  Upon discovering this information, DOE
Security required the individual to complete a letter of interrogatory, dated
September 22, 1985, describing the circumstances of the arrest.  In the letter, the
individual stated that he was arrested after hitting a woman in the head with a piece of
iron pipe.

Further information received by DOE Security revealed that the November 1984
assault incident ensued after the individual came home and found out that his wife had
been “slapped around” at work by the woman in a personal property dispute.  This
particularly angered the individual since his wife was seven months pregnant at the
time.  The individual drove to the woman’s home to confront her and to tell her to stay
away from his wife.  The individual admittedly took the piece of pipe with him since,
according to the individual, the woman is physically imposing and had a reputation for
violence.  The individual stated that upon arriving, the woman came at him with a can
of beer and he hit the woman with the piece of pipe in response.  The woman had
superficial injuries requiring three stitches.   Under a plea bargain, the individual was
convicted of Aggravated Assault in March 1986, and received two years probation which
the individual successfully completed.

The matter of the individual’s 1986 Aggravated Assault conviction was favorably
resolved by DOE Security and the individual maintained his security clearance.  The
individual reported the conviction on two subsequent QNSP’s he submitted for
scheduled reinvestigations.  However, the individual failed to report the conviction on
a QNSP he submitted in November 2001.  The individual told the investigator assigned
to his case that he did not report the 1986 conviction on his 2001 QNSP because he
believed that the conviction had been expunged.  In addition to this omission, it was
discovered during the reinvestigation that in May 2000, the individual was involved in
an altercation with an ex-girlfriend.  A personnel security interview (PSI) was therefore
conducted with the individual on February 25, 2003, to resolve these matters.  The
circumstances of the May 2000 incident are explained below.

During the early 1990's, when the individual was divorced, he fathered a daughter with
his girlfriend.  The individual’s relationship with the girlfriend subsequently ended.
However, the individual maintained a relationship with his daughter.  The 
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individual provided child support payments to his ex-girlfriend and received weekend
visitation of his daughter.   The individual explained during the PSI that the May 2000
altercation occurred on a Saturday of a weekend when he had custody of his daughter.
Early that morning, the individual received a phone call from his ex-girlfriend who
asked the individual what activities he had planned for their daughter.  Apparently
unsatisfied with the individual’s response, the ex-girlfriend arrived at the individual’s
home unannounced and proceeded to the individual’s bedroom.  According to the
individual, the ex-girlfriend became verbally abusive without warning, calling him
names and making insulting accusations, and then abruptly went back to her car.  The
individual followed her, reportedly to determine the reason for her abusive statements.
However, the ex-girlfriend closed herself in her car and continued to make insulting
gestures.  The individual stated that he became angry and kicked the window of the car
to show the ex-girlfriend that he was offended by her behavior.  However, the individual
kicked the window harder than he intended and broke the glass.  At this point, the police
were called to the scene.  No one was injured and the police apparently did not consider
the matter serious.  The police did not arrest the individual or take a police report.
Nonetheless, following the incident, the ex-girlfriend sought and obtained an Order of
Protection against the individual.

Subsequent to the PSI, the individual was referred to the DOE Psychiatrist who
evaluated the individual on May 16, 2003.  In addition to the 1984 and 2000 incidents,
the DOE Psychiatrist describes in his report an incident that occurred in 1974 involving
the individual.  At this time, the individual was dating a girl whose mother did not like
the individual’s association with her daughter.  On the evening in question, the girl’s
mother confronted the individual when he was returning the girl home from a party
they attended together.  The individual had been drinking and the mother called the
police.  The individual was arrested on a charge of Drunk and Disorderly Conduct, but
the charges were later dropped.    

Based upon the three incidents, occurring in 1974, 1984 and 2000, the DOE Psychiatrist
opines in his report that the individual has no diagnosable personality disorder, but
that he has “a pattern of anger and outbursts toward women” and that “this pattern does
qualify as a condition either as a partner relational problem (V61.1) or as a relational
problem, not otherwise specified (V62.81) as described in our diagnostic manual.”  The
DOE Psychiatrist states that several times during his interview the individual seemed
to mask or gloss over details in an apparent attempt to minimize or perhaps conceal his
conduct in these episodes.  The DOE Psychiatrist thus concludes regarding the
individual: “[I]n my opinion, he does have a mental condition which can result in serious
consequences.  He also has a style of evading direct discussion of them.  Therefore, in my
opinion, there is a risk of his having a lapse in judgment and/or reliability.”
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II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress;
the likelihood of continuance or recurrence; and other relevant and material factors.
After due deliberation, it is my opinion that the individual’s access authorization should
be restored since I  conclude that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest.  10
C.F.R. § 710.27(d).  The specific findings that I make in support of this determination
are discussed below.

A.  Criterion H; Mental Condition

With regard to Criterion H, the Notification Letter states that on May 16, 2003, the
individual was examined by the DOE Psychiatrist who subsequently reported his
opinion that the individual has a mental condition which the DOE Psychiatrist
describes as “a partner relational problem or a relational problem.”  According to the
DOE Psychiatrist, this mental condition “can result in serious consequences” and 
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“there is a risk of his having a lapse in judgment and/or reliability.”  Exh. 8 at 4.   The
DOE Psychiatrist clarified during his testimony that “this is not a diagnosis in our
manual, but it’s listed under other conditions,” and that manual he was referring to is
the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text
Revision (DSM-IV-TR).  Tr. at 16-17; see also Tr. at 26 (“a mental condition but not one
that reaches the level of a diagnosis”).  Despite the lack of an actual diagnosis, I find
that DOE Security properly invoked Criterion H in suspending the individual’s security
clearance based upon the DOE Psychiatrist’s finding of a mental condition.  However,
for the reasons below, I find that security concerns associated with this finding have
been sufficiently mitigated.

Initially, I find that the opinion of the DOE Psychiatrist that the individual has a
Partner Relational Problem (V61.1) or as a Relational Problem, Not Otherwise Specified
(NOS) (V62.81) is not supported by the record of this case and is plainly inconsistent
with the criteria specified in the DSM-IV-TR.  According to the DOE Psychiatrist, his
finding is based upon the three incidents involving the individual that occurred in 1974,
1984 and 2000.  Exh. 8 at 2-4; Tr. at 40-42.  The DSM-IV-TR states in pertinent part:

Relational Problems
Relational problems include patterns of interaction between or among
members of a relational unit that are associated with clinically significant
impairment in functioning, or symptoms among one or more members of
the relational unit, or impairment in the functioning of the relational unit
itself. . . . 

V61.10 Partner Relational Problem
This category should be used when the focus of clinical attention is a
pattern of interaction between spouses or partners characterized by
negative communication . . . that is associated with clinically significant
impairment in individual or family functioning or the development of
symptoms in one or both partners.

V62.81 Relational Problem Not Otherwise Specified
This category should be used when the focus of clinical attention is on
relational problems that are not classifiable by any of the specific problems
listed above (e.g., difficulties with co-workers).

DSM-IV-TR at 736-37 (emphasis supplied).  Of the three incidents cited by the DOE
Psychiatrist, only the final incident in May 2000 involving the altercation with the
individual’s ex-girlfriend was arguably a “relational problem” under the DSM-IV-TR
criteria since, as parents sharing custody of their daughter, they had “interaction” and
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2/ At the hearing, the DOE Psychiatrist provided no plausible explanation for his apparent
misapplication of the DSM-IV-TR criteria but instead adopted an expansive definition of
“relationship” to include the 1984 incident within the purported “pattern.” According to the DOE
Psychiatrist, the individual had a “relationship” with the woman he assaulted in 1984, stating that:
“[T]hey were in a relationship.  It was not a good relationship; it was a bad relationship, but they
were in a relationship.”  Tr. at 42.  However, the DOE Psychiatrist’s report states only that prior
to incident in November 1984, the individual had warned the woman to stay away from his wife.
Exh. 8 at 2.  Other than this one encounter, there is no evidence in the record that the individual
had any involvement with the woman.  The DOE Psychiatrist’s strained interpretation of
“relationship” is clearly inconsistent with the  definition of “relational problems” contained in the
DSM-IV-TR  (i.e., “patterns of interaction between or among members of a relational unit”).

3/ With respect to the 1974 confrontation with his girlfriend’s mother, the record indicates that the
individual married the girl a few years later, and the girl’s mother thus became his mother-in-law.
Exh. 8 at 2; Tr. at 81.  However, at the time of the incident, it is obvious that the individual was not
in a “relational unit” with the girl’s mother.  In any event, even assuming arguendo that the 1974
incident was a “relational problem” in addition to the 2000 incident, I refuse to find that two
incidents separated by 26 years constitute a “pattern” of conduct on the part of the individual.

4/ A mental condition within the purview of Criterion H is one which, in the opinion of psychiatrist or
licensed clinical psychologist, “causes or may cause, a significant defect in judgment and reliability.”
10 C.F.R. § 710.8(h).

might be deemed to  comprise “a relational unit.”   However, this one incident in 20002/

would hardly constitute a “pattern of interaction” sufficient to justify the DOE
Psychiatrist’s finding that the individual has a mental condition, either a Partner
Relational Problem (V61.10) or a Relational Problem NOS (V62.81).  3/

More critically, I find that the DOE Psychiatrist has established no causal nexus
between the mental conditions he ascribes and the individual’s judgment and
reliability.    In his report, the DOE Psychiatrist concludes:  “[I]n my opinion, [the4/

individual] does have a mental condition which can result in serious consequences.   He
also has a style of evading direct discussion of them.  Therefore, in my opinion, there is
a risk of his having a lapse in judgment and/or reliability.” Exh.  8 at 4 (emphasis
supplied).  During the hearing, the DOE Psychiatrist clarified that the “risk” to which
he was referring is not attributable to the individual’s purported Partner Relational
Problem or Relational Problem NOS, but to the individual’s alleged evasive style of
communicating.  The DOE Psychiatrist stated: “[T]he thing that really concerns me is
the evasiveness when he gets into trouble . . . .  Again, the risk is not specifically the
relationships.  The risk is when he’s in a bind and push comes to shove he’s not going to
be terribly honest.  He’s going to try to evade; he’s going to feel the 
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5/ As an expert witness, substantial deference is generally accorded to the opinion of a DOE
consultant-psychiatrist.  However, the opinion of the DOE psychiatrist need not be blindly followed
when clearly based upon a misapplication of the facts and circumstances presented in the case.
See, e.g., Personnel Security Hearing, Case No. VSO-0279, 27 DOE ¶ 82,825 (1999), aff’d,
(OSA, 2000).

6/ The individual remarried in June 2003.  Tr. at 8.  The individual’s wife testified that she has  known
the individual for three years and dated him for one year prior to their marriage.  Id.

need not to come straight forward and so on, and that could put him in a compromising
position.”  Tr. at 45-46.  The DOE Psychiatrist went on to clarify that the evasiveness
he perceived is not related to the individual’s purported mental condition.  The DOE
Psychiatrist confirmed that evasiveness is “not symptomatic” of either a Partner
Relational Problem or Relational Problem NOS, Tr. at 46-47, and stated definitively
that evasiveness is “not a part of that condition.”  Tr. at 48.

Consequently, I can attach little weight to the report of the DOE Psychiatrist in this
case.   At the same time, I received persuasive testimony at the hearing that the5/

individual is mentally stable.  The individual’s current wife  testified that she and the6/

individual have a solid, loving relationship and that her marriage to the individual has
been “an enjoyable experience.”  Tr. at 8.  The individual’s co-worker and former
supervisor gave the individual high praise for his stability, self-control, reliability and
trustworthiness.  See Tr. at 55-57, 60-62, 65-66, 68.  Based upon this testimony and the
infirmities of the DOE Psychiatrist’s opinion, I find that the concerns of DOE Security
under Criterion H have been adequately mitigated.  In reaching this conclusion, I do
not ignore that there have been isolated incidents of improper behavior by the
individual, most recently in 2000 when he obviously lost control of his temper.  I will
address the 2000 incident and other matters under Criterion L, below.  In the context
of Criterion H, however, the record simply does not establish that the individual has a
mental condition of a nature which causes, or may cause, a significant defect in his
judgment or reliability. 

B.  Criterion L; Unusual Conduct

DOE Security further asserts in the Notification Letter that the individual has
“engaged in unusual conduct . . . which tends to show that [he] is not honest, reliable, or
trustworthy, or which furnishes reason to believe that [he] may be subject to pressure,
coercion, exploitation, or duress which may cause [him] to act contrary to the best
interest of the national security.”  In this regard, the Notification Letter raises three
matters: (1) the individual failed to report on his November 8, 2001 Questionnaire for
National Security Positions (QNSP) his 1986 conviction on a charge 
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7/ I note that DOE Security also states that the individual failed to report his arrest on the Aggravated
Assault charge in November 1984.  However, this matter was apparently resolved by DOE
Security in 1985 when it continued the individual’s security clearance after he completed a Letter
of Interrogatory concerning the incident.

8/ The individual’s counsel corroborated in the context of her questioning that the individual has been
in contact her regarding the expungement of his 1986 conviction.  Tr. at 92.

of Aggravated Assault;  (2) in May 2000, the individual was involved in an altercation7/

with his ex-girlfriend during which the individual kicked and broke the window of her
automobile; and (3) in the opinion of the DOE Psychiatrist, the individual was evasive
in responding to questions regarding his conduct posed during his psychiatric interview
in May 2003.  I consider these matters successively below and conclude that the
individual has also adequately mitigated the concerns of DOE Security.

Regarding his failure to list the 1986 conviction on his 2001 QNSP, the individual
stated during the PSI that “it was supposed to have been expunged”  and that there8/

“wasn’t any intention to mislead anybody.”  Exh. 7 (PSI) at 5-6; see Exh. 9 (2001 QNSP).
At the hearing, the individual could not explain why he listed the conviction on his
QNSP’s since 1988, but not on his 2001 QNSP.  See Tr. at 91.  Nonetheless, I found the
individual to be honest and forthright in his testimony that he made an honest mistake
in failing to list the conviction and that “I didn’t do it to try to cover up anything,
because it’s already knowledge.”  Id.  I further agree that the individual would have no
reason to conceal a matter that had already been thoroughly considered and resolved
by DOE Security.

Turning to the May 2000 incident, the individual testified convincingly that there was
no intention to harm his ex-girlfriend and he broke the car window accidentally when
he kicked it out of frustration with her actions and verbal abuse.  Tr. at 94.  The
individual admits that he was angry and expressed appropriate regret for his conduct,
stating: “I intended to kick it but I didn’t have an idea it was going to break.  I didn’t
know that I had kicked it that hard, but, you know, it was just to convey a message to
her . . . I guess that wasn’t the smart thing to do but that was my way of letting her know
you just don’t come to my house and do that sort of thing.  Of course, I know now it
probably should have been handled different.”  Tr. at 94-95.  Based upon the testimony
of the individual’s current wife, close friend and former supervisor, the individual’s loss
of temper is atypical of his behavior.  Tr. at 9, 59-61, 68.  The DOE Psychiatrist himself
noted in his report that “[i]t is significant that as far as neighbors, co-workers, or
supervisors, he gets glowing reports with no evidence of angry outbursts.”  Exh. 8 at 2.
Thus, I am satisfied that the altercation with his ex-girlfriend, which occurred four years
ago, was an isolated incident.  In addition, I find that there is no cognizable likelihood
of recurrence.  The individual no longer has any 
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9/ Under the Order of Protection obtained by the ex-girlfriend in August 2000, the individual is
required to have no contact with her.  See Exh. 14.  By agreement, the individual’s visitations with
his daughter are arranged through his daughter’s maternal grandmother.  Id.

10/ The PSI transcript indicates that DOE Security was already aware of the 2000 incident.  In
beginning the line of questions, the interviewer informed the individual: “[I]nformation was obtained
by the investigator that indicated that somewhere in 2000 that you got into an altercation where you
kicked out somebody’s car window.”  Exh. 7 (PSI) at 6.

involvement with the ex-girlfriend and he is now involved in a stable, loving marriage.9/

Tr. at 73-74, 82, 88-89.

Finally, I find that the individual has overcome DOE Security’s concern that he was
“less than forthcoming” during his interview with the DOE Psychiatrist.   According to
the DOE Psychiatrist, the individual’s “style of evading” direct discussion of certain
matters bears negatively upon his judgment and reliability.  Exh. 8 at 4.  The DOE
Psychiatrist elaborated at the hearing that when he questioned the individual about the
1974, 1984 and 2000 incidents, the individual “tended to gloss over things when I asked
him about them and I really had to push to get the information about the situation.”
Tr. at 17.  The DOE Psychiatrist believes that “[i]t’s kind of dishonesty in a way.”  Tr. at
23.  The DOE Psychiatrist stated that “a very good example” of the individual’s
evasiveness occurred during the PSI when the individual was asked about the
altercation in 2000 with his ex-girlfriend.   Tr. at 21-22.  The individual initially10/

responded:  “I was at home and, uh, the other party came to my house and started an
altercation and, uh, as the result that’s what ended up, the window ended up getting
accidentally knocked out of the car.”  Exh. 7 (PSI) at 6.

I agree that the individual was somewhat vague in his initial response to the
interviewer.  However, I found no “unusual conduct” within the meaning of Criterion L.
In reviewing the PSI transcript further, I find that the individual provided detailed
information concerning the 2000 incident in response to more specific questions posed
by the interviewer.  See Exh. 7 (PSI) at 6-10.  Interestingly, the DOE Psychiatrist makes
a similar observation in his report: “It is apparent that he was not particularly
comfortable with talking about things that might reflect poorly on him.  However, he
responded reasonably to my more probing questions.”  Exh. 8 at 1.  During his hearing
testimony, I also observed that the individual has a terse manner of communicating but
that he responded fully and directly when specific questions were posed.  I did not
perceive any dishonest effort on the part of the individual to be evasive or to withhold
the information being requested.

The individual appeared truthful in testifying that he tried to be honest and
forthcoming during his interview with the DOE Psychiatrist, explaining: “I may be
guilty of being a little nervous when it comes to answering questions about certain 
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things, but I have no reason to try to evade anything.  There is no reason.”  Tr. at 93.
Moreover, I note that the individual has a solid reputation for honesty, reliability and
trustworthiness among his co-workers.  See Tr. at 55, 66.  Under the circumstances of
this case, I am not persuaded that the individual’s good reputation gained over many
years is meaningfully diminished by the communicative shortcomings observed by the
DOE Psychiatrist, or that he is not reliable, honest and trustworthy.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h) and (l) in suspending the individual's access authorization.  However, for the
reasons I have described above, I find that the individual has adequately mitigated the
associated security concerns.  I therefore find that restoring the individual’s access
authorization would not endanger the common defense and security and would be
consistent with the national interest.  Accordingly, I have determined that the
individual's access authorization should be restored.  The Manager of the Operations
Office or the Director, Office of Security Affairs, may seek review of this Decision by an
Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: August 6, 2004



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be

referred to in this Decision as access authorization or a security clearance.  
2The individual had previously held a security clearance, which was terminated when it was
determined that his job no longer required it. 

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
XXXXXX’s.
                                                                  May 13, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:                      Personnel Security Hearing

Date of Filing:                                  April 12, 2004

Case Number:                      TSO-0089

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as
"the individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." 1 

I.  BACKGROUND

In 2002, the individual’s employer, a Department of Energy (DOE) contractor, requested that his
security clearance be reinstated. 2 In response to this request, the local security office conducted
an investigation of the individual. As part of this investigation, the individual completed a
Questionnaire for National Security Positions (QNSP). On this QNSP, he indicated that he had
used cocaine “3 or 4" times from March 1991 through October 1991, and that he had used
marijuana “many” times from May 1987 through December 1997. DOE Exhibit (Ex.) 1 at pg. 8.
However, on a Questionnaire for Sensitive Positions (QSP) that he completed in 1993, he
indicated that he had not used or possessed any illegal drug in the previous five years. DOE Ex.
2 at pg. 8. In an attempt to reconcile this conflicting information and to obtain further
information about the individual’s drug usage, in 2003 the local security office conducted a
Personnel Security Interview (PSI) of the individual. During this interview, the individual
admitted to having used illegal drugs while holding a security clearance. PSI at 14.
Subsequently, the Director of the local DOE facility reviewed the individual’s file and
determined that derogatory information existed that cast into doubt the individual’s eligibility for
a security clearance. The Director informed the individual of this determination in a letter that
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set forth in detail the DOE’s security concerns and the reasons for those concerns. I will
hereinafter refer to this letter as the Notification Letter. The Notification Letter also informed the
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the
substantial doubt concerning his eligibility for access authorization. The individual requested a
hearing on this matter. The Manager forwarded this request to the Office of Hearings and
Appeals and I was appointed the Hearing Officer. 

II. STATEMENT OF DEROGATORY INFORMATION

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (f) and (k) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8. Paragraph (f) defines as derogatory
information indicating that the individual “has deliberately misrepresented, falsified, or omitted
significant information from a Personnel Security Questionnaire [or] a Questionnaire for
Sensitive (or National Security) Positions . . . .” With regard to this paragraph, the Letter cites
the individual’s failure to list his illegal drug usage on the 1993 QSP.

Paragraph (k) refers to information indicating that the individual has “sold, transferred,
possessed, used, or experimented with a . . . substance listed in the Schedule of Controlled
Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such
as marijuana, cocaine, amphetamines, . . . etc.)” except as prescribed by a physician or otherwise
authorized by federal law. As support for this paragraph, the Notification Letter relies on the
individual’s statements on the 2002 QNSP and during the 2003 PSI that he used marijuana and
cocaine from 1987 to 1997 and March through October 1991, respectively. 

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the 
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting the individual a
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
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3See memorandum of June 22, 2004 pre-hearing telephone conference call between Robert Palmer,
Hearing Officer, DOE Counsel and the individual.  

4During the PSI, he also indicated that his father’s death was part of the impetus for re-examining
the course of his life, and that the marital difficulties led to divorce proceedings. PSI at 29. 

security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that restoring access authorization “will not endanger the common defense and security
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and cases cited therein. For the reasons that follow, I conclude that the individual has not
made this showing, and that he should therefore not be granted a clearance at this time. 

IV. THE HEARING

At the hearing, the individual did not dispute the allegations set forth in the Notification Letter.
Instead, through his own testimony, he attempted to demonstrate that he no longer uses illegal
drugs and that he is an honest and trustworthy person. Despite being informed of the importance
of submitting evidence in corroboration of his account of the relevant events, the individual did
not submit any exhibits, or present any testimony other than his own. 3   

He started out by attempting to explain his failure to report the illegal drug usage on the QSP.
He stated that “it was a case of me just not wanting to bring up something that might affect my
job when it was for something [a clearance] that was not even necessary for my job. . . .”
Hearing Transcript (Tr.) at 17. He went on to indicate that his drug usage and falsification
occurred during a period in his life when he had turned away from the religious upbringing of his
youth. However, in 1996 he “started having problems in [his] marriage and at that point . . . I
basically decided that I was tired of the way my life was going and I was going to just try it a
different way. I had been trying it my way for 18 years and decided to go back to more the way I
was brought up. And so that is when I made the decision to just make a break with my previous
lifestyle and make a complete change.” Tr. at 20. 4 Part of the change, he added, was to stop
using drugs and to stop associating with the people with whom he previously used drugs. Tr. at
20-21. Accordingly, the individual testified that his last usage of illegal drugs occurred in late
1996 or early 1997. Id. Another part of his transformation was to become more observant of his
faith and more involved in his church. Tr. at 24, 25. The individual testified that he now attends
church every Sunday and is an active participant in his congregation, holding the position of
Secretary to the Elders Quorum. Tr. at 25, 35. He concluded that if he had also omitted his drug
usage from the 2002 QNSP, “nobody would have known the difference, and it would not have
made any difference because I was not doing that anymore anyway, . . . but I have come forward
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and said, “Hey, I need to get this fixed and get this off my conscience.’” The individual later
explained that he “could not go and be dishonest again because, more than anything, it would be
being dishonest with myself and where I am now. . . . It would be even more wrong than it was
the first time. I could not face myself or my church leaders. That is as important to me as
anything at this point.” Tr. at 30. 

V. ANALYSIS

After reviewing the testimony described above and the record in this matter as a whole, I find
that there is no evidence supporting the individual’s claim that he has not used illegal drugs since
1996 or 1997 and almost no evidence supporting his assertion that he has become a more honest
person because of a re-dedication to his religious beliefs. Because I am unwilling to accept
without independent documentation the statements of an individual who has previously
demonstrated a willingness to mislead the DOE in security-related matters, I conclude that the
concerns raised in the Notification Letter under paragraphs (f) and (k) remain unresolved. See,
e.g., Personnel Security Hearing, 27 DOE ¶ 82,814 (1999) (uncorroborated statements of
individual about drug usage insufficient to mitigate DOE security concerns under paragraph (k))
and cases cited therein.

In reaching this conclusion, I am aware of the difficulties inherent in attempting to prove
abstention from drug usage or rededication to a church or a system of religious beliefs. However,
previous participants in security clearance hearings have successfully demonstrated these
attributes through the presentation of testimony from family members, friends, therapists, fellow
church-goers and others, or of documentation such as negative drug test results and proof of
participation in drug rehabilitation programs. See, e.g., Personnel Security Hearing, Case No.
TSO-0095 (January 12, 2005). Here, however, no such supporting testimony or documentation
was submitted. The only circumstance that I found to be remotely mitigating is the fact that the
individual provided accurate information on the 2002 QNSP about his past drug use, and the
value of this single instance of honesty is attenuated by the fact that it was required by law.  

VI. CONCLUSION

As previously stated, the individual testified that he omitted the information from his 1993 QSP
for fear that it would affect his job. After reviewing the record, I am not convinced that the
individual would fulfill his obligation to reveal relevant information to DOE Security about his
future behavior if he felt that this could adversely affect his employment status. Because the
individual has not adequately addressed the security concerns set forth in the Notification Letter,
I find that he has not demonstrated that granting him a clearance would not endanger the
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common defense and would be clearly consistent with the national interest. Accordingly, the
individual should not be granted  access authorization.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: May 13. 2005



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

August 31, 2004 
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 13, 2004

Case Number: TSO-0090

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I find that restoration is warranted in this case.

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
statement of the derogatory information causing the security
concern.  

The security concern cited in the Letter involves the individual’s
excessive use of alcohol.  The Notification Letter stated that the
individual was arrested in January 1990 and on September 18, 2002,
for driving while intoxicated (DWI).  After the 2002 DWI, the
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse.  

individual was sent for an evaluation by a DOE consultant
psychiatrist.  In that evaluation, which took place on April 24,
2003, the DOE consultant psychiatrist diagnosed the individual as
suffering from alcohol abuse.  His diagnosis was documented in an
April 25, 2003 report to the DOE.  In the report, the DOE
consultant psychiatrist recommended that in order to demonstrate
rehabilitation from alcohol abuse, the individual should abstain
from alcohol for one year and enter into an alcohol counseling
program for one year.  The report stated that as of the time of the
evaluation, the individual had not taken those steps and that the
individual was not rehabilitated.  According to the Notification
Letter, this constitutes derogatory information under 10 C.F.R.
§ 710.8(j)(hereinafter Criterion J).   2

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.  The
individual testified on his own behalf, and presented the testimony
of an internist who specializes in medical/legal review (consultant
internist); a psychiatrist (individual’s psychiatrist); his
therapist; his wife; and three friends/co-workers.  The DOE Counsel
presented the testimony of the DOE consultant psychiatrist.

II.  Hearing Testimony

I will first describe the initial testimony of the DOE consultant
psychiatrist, which was based on his April 2003 evaluation.  Next,
I will discuss the testimony of the individual’s three expert
witnesses: the consultant internist; the individual’s psychiatrist;
and his therapist.  These three witnesses offered evidence that
updated and completed the information in this case, thereby
offering some new perspectives on the conclusions about the
individual that the DOE consultant psychiatrist reached in April
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3/ The Exhibit Book was submitted at the hearing.  It was in this
(continued...)

2003.  I will then set forth the DOE consultant psychiatrist’s
updated views based on the new information provided by the three
other experts.  Thereafter, I will discuss the testimony of the
other witnesses. 

A.  The DOE Consultant Psychiatrist; the Individual’s Consultant
Internist; the Individual’s Psychiatrist; and the Therapist

In the first portion of his testimony, the DOE consultant
psychiatrist reiterated the diagnosis that he reached in April
2003, which was that this individual suffers from alcohol abuse.
Further, as of the date of the evaluation, the psychiatrist did not
believe that the individual had demonstrated
reformation/rehabilitation.  He gave several reasons for his
conclusion.  He believed that the individual needed a one year
alcohol therapy program.   Based on what he learned from the
individual through the evaluation interview, the DOE consultant
psychiatrist concluded that the individual had not completed such
a program.  Transcript of Personnel Security Hearing (Tr.) at 27.

Further, the DOE consultant psychiatrist believed that the
individual should demonstrate at least one year of sobriety.
During the April 2003 evaluation, the individual told him that he
had been abstinent from alcohol since the September 2002 DWI.  The
DOE consultant psychiatrist was doubtful about this assertion.  He
noted that the individual’s blood test, performed in conjunction
with the April 2003 psychiatric evaluation, indicated an elevated
gamma GT (GGT) liver enzyme level in this individual.  In the DOE
consultant psychiatrist’s view, this elevation suggested, but did
not prove, that the individual may have been continuing to use
alcohol, in spite of his assertion to the contrary.  The DOE
consultant psychiatrist indicated that there could be a number of
other factors, including medications, that could produce the
elevated GGT levels.  However, the DOE consultant psychiatrist
indicated that to his knowledge the individual was not taking any
such medications.  Tr. at 10-12. 

The individual’s attorney directed the DOE psychiatrist’s attention
to information in the Individual’s Exhibit Book indicating that the
individual had been experiencing severe hip pain for a period of
about four months, which coincided with the psychiatric evaluation.
Tr. at 51-54.  Individual’s Exhibit Book, Exhibit F.    3
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3/ (...continued)
form that the information regarding the hip pain was first
disclosed.  Therefore, the DOE consultant psychiatrist, the
DOE Counsel and the Hearing Officer did not have an
opportunity to review it prior to the hearing.  

Exhibit F is a copy of notes dated June 10, 2003, drafted by the
individual’s personal physician, indicating that the individual had
been experiencing hip pain for four months and had been using
significant doses of ibuprofen to ease the pain.  After reviewing
that exhibit, the DOE consultant psychiatrist indicated that he
usually asks whether an individual is taking any medications.   He
surmised that the individual in this case did not reveal that he
was using medication for hip pain because, in all likelihood, he
purchased it over-the-counter and he did not consider it
prescription medication. Tr. at 54.

The individual’s consultant internist testified next.  This witness
provided further insight into the causes of elevated GGT liver
enzyme levels.  He gave testimony and discussed documentary
evidence indicating that elevated GGT liver enzyme levels may be
caused by large doses of Tylenol and ibuprofen.  Tr. at 63;
Individual’s Exhibit Book, Exhibit D.  This witness testified that
the individual told him that he was taking large doses of Tylenol
and ibuprofen at the time he was evaluated by the DOE consultant
psychiatrist.  Tr. at 74; see also Tr. at 89.   The individual’s
internist believed that this was a better explanation for the
elevated GGT liver enzymes than the continued use of alcohol.  Tr.
at 74-75.  

The individual’s psychiatrist testified about his evaluation of the
individual, which took place shortly before the hearing in June
2004.  He believed the individual’s assertion that he last used
alcohol in September 2002, at the time of the DWI.  Tr. at 105.  He
was aware of the individual’s use of Tylenol and ibuprofen for
pain, and believes that use of these medications can cause
hepatoxicity (liver toxicity).  He testified that the use of these
medications was a reasonable explanation for the elevated GGT
level, as opposed to continued drinking.  Tr. at 105, 115.   This
witness believed the individual turned to alcohol to relieve some
of the stressors in his life.  He testified that the individual was
rehabilitated from alcohol abuse, and that there is a good chance
that the individual will stay in remission from alcohol use.  He
based this on what he learned from the individual about his
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rehabilitation program, and on the individual’s assertions about
his strong commitment to his family.  Tr. at 105-114. 

The therapist testified that she is a psychiatric social worker.
She was formerly on the staff of a local family counseling program,
and in this context treated the individual for his alcohol
problems. Tr. at 121-24.  She stated that during the period October
2002 to January 2003, she saw the individual for two hours a day,
four days a week for ten weeks as part of a group alcohol therapy
program.   During that period, she also provided him with some
individual counseling.  She found the individual to be a serious
and committed participant in the treatment program, which he
completed successfully.  Tr. at 127-30.  See also Individual’s
Exhibit Book, Exh. H.  She noted that as part of his therapy
program, the individual also attended AA meetings.  She believes
that he has the tools for understanding how to remain abstinent,
even in a crisis.  She also indicated this individual is very
committed to his family, so that if he feels he is even “getting
close to trouble” he will seek help.  Tr. at 131, 139.  She
believed his assertion that he has been abstinent since September
2002.  Tr. at 130. 

After hearing the new, updated information provided by these three
experts, the DOE consultant psychiatrist revised his opinion.  He
was persuaded that the individual’s use of Tylenol and ibuprofen
was a plausible explanation for his elevated GGT liver enzyme
levels, rather than the continued use of alcohol.  Tr. at 91, 94.
The DOE consultant psychiatrist therefore believed that the
individual had been abstinent for a period of about 21 months,
exceeding the one year period that he thought was necessary in this
case.  Tr. at 116, 214.  After listening to the testimony of the
therapist regarding the rehabilitation program that the individual
attended, the DOE consultant psychiatrist indicated that in his
view the individual had received adequate therapy for his alcohol
abuse.  Tr. at 212.  He further testified that he thought there was
a good prognosis for this individual.  Tr. at 214. 

B.  The Individual

The individual agreed with the alcohol abuse diagnosis of the DOE
consultant psychiatrist.  Tr. at 206.  He testified that after his
DWI in January 1990, he abstained from alcohol use for about ten
years, and then gradually increased his consumption, until the
September 2002 DWI.  Tr. at 188-91. See also Transcript of November
27, 2002 Personnel Security Interview at 22; DOE Consultant
Psychiatrist’s Report at 3.  The individual believes he is now
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4/ The notes of the individual’s treating physician state that in
June 2003, the individual told him that he was using ibuprofen
to self-treat his hip pain.  Individual’s Hearing Exhibit F.
The notes do not mention Tylenol.  This is significant
because, according to the testimony of the individual’s
internist, liver enzymes are more sensitive to Tylenol than to
ibuprofen. Tr. at 74.  Thus, ibuprofen alone may not have
caused the elevated GGT liver enzymes.  However, the
individual testified that he was using both Tylenol and
ibuprofen in large doses at the time of the April 2003
evaluation by the DOE consultant psychiatrist.  Tr. at 192.
He states that he might have told his own physician in June
2003 that he was taking ibuprofen because that was the product
he may have been using during the week that he had his medical
evaluation.  Tr. at 193.  I am persuaded by this explanation.
Further, the individual might not have realized the connection
between his high self-dosing of Tylenol and the elevated GGT
levels.  He therefore might not have thought to specifically
reveal it to his treating physician.  Accordingly, I  find no
reason for concern about this minor inconsistency in the

(continued...)

rehabilitated.  He stated that in addition to his alcohol treatment
program with the therapist, he attended Alcoholics Anonymous
sessions three times a week for about two to three months, and then
continued a bit longer at a reduced attendance level.  Tr. at 198.
He also stated that he met with the Employee Assistance Program
(EAP) Counselor at his work site for six sessions of therapy after
the 2002 DWI.  Tr. at 196.  He testified that he has not used
alcohol since the 2002 DWI.  Tr. at 199, 207.  He indicated that he
has no intention to use alcohol again.  Tr. at 210.  His motivation
for remaining abstinent is his devotion to his children and his
wife.  He recognized that if he is involved with alcohol it may
cause his family distress and disruption.  Tr. at 206, 210.   He
spoke at length about his commitment to his family.  He takes his
responsibilities as a father and husband very seriously.   He
stated that from his therapy he has learned how to deal with the
stress in his life that caused him in the past to turn to alcohol.
He stated that if things are not going well, he talks to his
mother, brother or a friend, or uses some of the relaxation
techniques he learned in this EAP therapy.  Tr. at 208-09. He
further testified that he was in extreme hip pain at the beginning
of 2003 for which he used ibuprofen and Tylenol.  He believed that
he used four to six 500 milligram tablets or more per day.  Tr. at
192.  4
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4/ (...continued)
individual’s reporting about the types of drugs that he took
for his hip pain.   

5/ This witness testified by telephone.  

C.  The Wife

The wife testified that after the individual’s January 1990 DWI
arrest, he did not use alcohol for about ten years.  He then began
gradually to use it again.  Tr. at 164-66.  She further testified
that to her knowledge, the individual has not used any alcohol
since the September 2002 DWI incident.  Tr. at 176.  She believes
that he would seek counseling if he had a desire to return to
alcohol use, and she would make sure he did so if she saw any
danger signs.  Tr. 179-80.  She is confident that he will not
return to use of alcohol.  Tr. at 185. 

D.  Friends and Co-workers

The individual’s supervisor testified that the individual is an
excellent and reliable worker and that he has not seen the
individual use alcohol.  Tr at 149.  A co-worker and friend
testified that he sees the individual weekly at Little League games
and he has never seen the individual use alcohol.  He believes that
the individual has taken his alcohol problem seriously.  Tr. at
157.  Another friend of the individual testified about his
knowledge of the individual’s drinking pattern.   This witness5

stated that he and the individual used to shoot pool and drink
alcohol at a local bar about three or four years ago.  He stated
that in the last two years, he has not seen the individual at the
bar.  Tr. at 159.   

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the purpose
of affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  
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This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the granting
of security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013
(1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

As noted above, the individual in this case does not dispute the
DOE consultant psychiatrist’s diagnosis that he suffered from
alcohol abuse.  Tr. at 30, 206.  The issue in this case is
therefore whether the individual has demonstrated that he is
reformed and/or rehabilitated from this condition.  As discussed
below, I find that the individual has met his burden to mitigate
the concerns regarding his alcohol abuse.  

As an initial matter, I am convinced that, as he contends, the
individual has been abstinent from alcohol since the date of his
DWI in September 2002.  The individual’s wife corroborated his
testimony on this point.  The individual’s psychiatrist, his
therapist and the DOE consultant psychiatrist were all convinced by
his assertion.  In this regard, I am persuaded that his elevated
GGT liver enzyme levels can be explained by his high doses of
Tylenol and ibuprofen at the time of the April 2003 blood test.
Accordingly, I am convinced that as of the time of the hearing, the
individual had been abstinent from alcohol for approximately 21
months.  

The therapist was confident that he will continue to remain
abstinent and that “the biggest marker for that is the fact that he
did have ten years sober in the past.”  Tr. at 133.   I note the
DOE consultant psychiatrist’s testimony that the individual’s ten-
year period of sobriety [after the 1990 DWI] is “exceptional.”  Tr.
at 214.  I think that his relapse, after the ten year hiatus, has
increased the individual’s understanding of the risks involved if
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he uses alcohol and, if anything, made his commitment to abstinence
stronger. 

I am also persuaded that the individual has completed an adequate
rehabilitation program.  As indicated above, the individual had six
therapy sessions with an EAP counselor at his work site.  He then
had several months of intensive alcohol counseling with the
therapist.  She indicated that he was an active participant in the
program and completed it successfully.  He also attended AA
meetings for several months.  The therapist, the individual’s
psychiatrist and the DOE consultant psychiatrist all agreed that
this level of therapy was adequate treatment for the individual’s
alcohol abuse problem.  

V.  CONCLUSION

The individual has fulfilled the key elements necessary for
demonstrating rehabilitation in this case. He has remained
abstinent for nearly two years.  He has completed an alcohol
therapy program, and he now has the tools, including a strong
support system, to cope with stress that might in the past have
caused him to turn to alcohol.  Moreover, the individual has a
strong motivation to stay sober in the future: he is deeply
committed to his wife and family, and I believe that he fully
understands the hardship that his use of alcohol would impose on
them.  I also believe that he is aware that any alcohol use in the
future would have serious adverse effects on his relationship with
his wife and family.  

As the foregoing indicates, I am persuaded that the individual has
resolved the Criterion J security concerns cited in the
Notification Letter.  It is therefore my decision that his access
authorization should be restored.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: August 31, 2004



* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.
                         October 18, 2004

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 13, 2004

Case Number: TSO-0091

This Decision considers the eligibility of XXXXXX XXXXXX XXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual should not be granted access authorization.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor.  In late 2000, the individual’s employer requested that
the individual be granted a DOE access authorization, and a
background investigation revealed some potential concerns to the
DOE.  The DOE conducted a Personnel Security Interview with the
individual in July 2001 (the 2001 PSI) and again in May 2002 (the
2002 PSI).   In addition, at the request of DOE security, the
individual was evaluated in September 2002 by a DOE-consultant
psychiatrist (hereafter "the DOE consultant-psychiatrist"), who
issued a letter containing his findings and recommendations.  In
January 2004, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this letter, the Manager
stated that the individual’s behavior has raised security concerns
under Sections 710.8(j) and (l) of the regulations governing
eligibility for access to classified material.  With respect to
Criterion (j), the Manager finds that the DOE consultant-
psychiatrist diagnosed the individual as someone who is currently
a user of alcohol habitually to excess, and who has been alocohol
dependent in the past.  The DOE consultant-psychiatrist also finds
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1/  In his response, the individual stated that he had not
consumed alcohol in almost two months and that he was continuing to
attend Alcoholics Anonymous (AA) meetings.  However, at the
Hearing, he stated that he had resumed drinking and had stopped
attending AA meetings shortly after he submitted his response to
the DOE.  

that the individual has not shown adequate evidence of
rehabilitation or reformation inasmuch as he continues to drink
despite his history of Alcohol Dependence.  The Notification Letter
also refers to the individual’s arrests for Driving Under the
Influence/Driving While Intoxicated (DUI/DWI) in 1973, 1978, 1991
and 1994 and to statements made to the DOE at his 2001 PSI.  At
that PSI, the individual discussed his alcohol related arrests and
previous alcohol counseling, and stated that he continued to drink
moderately.  He also stated that in the past he has had to leave
employment because of alcohol and has gone to work hung over. 

With respect to Criterion (l), the Notification Letter cites
certain information as indicating that the individual engaged in
unusual conduct tending to show he is not honest, reliable or
trustworthy, or which furnishes reason to believe that he may be
subject to pressure, coercion, exploitation or duress.
Specifically, it refers to the individual’s alcohol related arrests
in 1973, 1978, 1991 and 1994.  It states that he did not list the
1973 and 1978 arrests on his 2001 Questionnaire for Sensitive
Positions (QNSP), and that he indicated to an OPM investigator that
he was arrested for DUI in 1987 and did not subsequently report or
discuss this arrest with the DOE.  The Notification Letter also
finds that the individual’s decision to continue drinking alcohol
with his history of alcohol problems raises a Criterion (l)
concern.

The individual requested a hearing to respond to the concerns
raised in the Notification Letter.  In his February 10, 2004
response to the Notification Letter, the individual admitted the
DWI’s and the statements listed as points of concern in the
Notification Letter.  He did not specifically object to the DOE
consultant-psychiatrist’s diagnosis of an alcohol problem, but
contended that the DOE consultant-psychiatrist’s conclusion that he
had not demonstrated rehabilitation did not adequately consider the
progress that he had made in controlling his use of alcohol over
the past ten years.  He asserted that he has not arrived at work
hung over in over fifteen years, and that since 1994 he has
progressively cut down on his use of alcohol. 1/  The requested
hearing in this matter was convened in August 2004 (hereinafter the
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“Hearing”), and the testimony focused chiefly on the concerns
raised by the individual’s past pattern of alcohol consumption, and
on the individual’s efforts to mitigate those concerns by
demonstrating that he has reduced and controlled his use of alcohol
in recent years.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
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2/ As indicated by his testimony (TR at 22-23), the DOE
consultant-psychiatrist has been in practice for over twenty-

(continued...)

a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from nine persons.  The DOE
presented the testimony of a personnel security specialist and the
DOE consultant-psychiatrist. 2/  The individual testified and
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2/(...continued)
nine years and has extensive clinical experience in diagnosing
and treating alcohol related illnesses.  He clearly is
qualified as expert witnesses in that area.  

presented the testimony of his girlfriend, his brother, his son,
his former workplace supervisor, a co-worker, and a friend/co-
worker. 

A.  The Personnel Security Specialist

The DOE personnel security specialist explained that the DOE’s
criterion (j) and criterion (l) concerns arose from the
individual’s use of alcohol and his repeated arrests for driving
while intoxicated.  She stated that if the individual successfully
mitigated the DOE’s criterion (j) concerns regarding his diagnosis
concerning excessive use of alcohol by demonstrating rehabilitation
or reformation, he also would help to mitigate the DOE’s
criterion (l) concern that future alcohol use by the individual
would result additional alcohol related illegal activity.  Hearing
Transcript (TR) at 21.

B.  The DOE Consultant-Psychiatrist

The DOE consultant-psychiatrist testified that in September 2002 he
reviewed the individual’s personnel file and then interviewed the
individual for approximately one hour concerning his history of
alcohol use.  He testified that the individual’s history of alcohol
use raised some serious concerns, especially from the beginning of
his marriage in about 1975 through about 1994.  

He had begun drinking while in high school, but denied
that there was an abusive pattern then.  But during his
married years he states he would drink approximately 12
beers a day, virtually seven days a week, and that this
pattern actually went on for ten years.  He was arrested
five times for driving while intoxicated . . . .  He had
no really clear recollection of the first four of these
in that he likely was so intoxicated as to have some
memory difficulties as a result.  He did have a clear
recollection of the final one of the five, which did
occur in 1994 when he was injured physically, very
seriously, and apparently his life was in danger from the
accident.  It was at that time that I believe he tried to
come to some terms with the excessive use of alcohol so
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that he would not be involved in further legal problems
or jeopardize his well being.

TR at 26. The DOE consultant-psychiatrist also stated that he was
concerned that in 1990 the individual was arrested for contributing
to the delinquency of a minor because his son, who was in his
custody, was chronically truant from school.  TR at 28.  On the
basis of the individual’s history of alcohol use from 1975 through
1994, the DOE consultant-psychiatrist stated that the individual
met six of the seven criteria for alcohol dependence specified by
the Diagnostic and Statistical Manual of American Psychiatry,
Fourth Edition (DSM-IV).  Only three criteria are necessary to
reach a diagnosis of alcohol dependence.  The DOE consultant-
psychiatrist acknowledged that the individual has had no problems
with driving intoxicated since 1994 and has been controlling his
drinking for several years.  However, he believes that the
individual’s history of alcohol dependence requires the individual
to maintain complete abstinence from alcohol to avoid future
problems.

So [the individual] was diagnosed by me as having been,
in the past, alcohol dependent.  Now, when such a
diagnosis is made, it’s critical that the person be
totally abstinent in the future.  People who drink in
moderation who have been alcohol dependent almost always
fail over time. . . .

The problem here comes with the fact that he continues to
drink, not that he hasn’t moderated his alcohol use,
which I think is also not in dispute, he has been
moderate in his consumption.  He has, to my knowledge,
not had further DUIs.  But he continues to have a rather
limited understanding of the impact of alcohol on him.
And he continues to be in a degree of denial about the
very serious nature of his condition, and that if he
continues to drink he’s subject to decompensation in the
future.

TR at 31-32.  The DOE consultant-psychiatrist stated that the
individual’s continued consumption of alcohol posed a significant
risk that he would relapse. 

. . . I cannot offer any assurance that with [the
individual] continuing to drink, even though in what
appears to be a controlled moderate amount, that he won’t
relapse into a state of dependency again, that he won’t
have some serious period of intoxication again, and he
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won’t, as a result, become lacking in judgment and
reliability.  I’m not disputing that [the individual] has
made strides in the right direction, but I do feel that
he has not come far enough.

TR at 32.  The DOE consultant-psychiatrist testified that in his
report, he recommended that in order to demonstrate rehabilitation
from his alcohol dependency, the individual should abstain from
alcohol for a full year and should attend AA meetings, where he
could gain knowledge about the impact of alcohol on his psyche and
his physiology.  TR at 32.  At the hearing, he emphasized that even
after completing a year of sobriety, the individual would have to
maintain abstinence in order to keep his risk of relapse to an
acceptable level. 

[The individual] is not alcohol dependent now.  He was in
the past.  And the implications of having had the
diagnosis of alcohol dependency at one time in one’s life
means that if you drink again, statistically you’re in an
extraordinarily high risk category to relapse back to a
state of alcohol dependency.  He does continue to drink
at a moderate level, although controlled.  And that’s the
risk factor that I’m concerned about.  There are very,
very few alcoholics, people who have been alcohol
dependent, who can continue to drink and maintain that
moderate level of consumption indefinitely.  And it
really is a matter of him becoming abstinent before I
would feel that he, or anyone who had been alcohol
dependent, would be rehabilitated.

TR at 39-40.  

Despite his strongly expressed opinion that any drinking by the
individual posed an unacceptable risk of relapse, the DOE
consultant-psychiatrist testified that he would listen to the
testimony of the individual and his witnesses at the Hearing and
reevaluate his opinion based on any new information.  TR at 37.
After hearing the testimony of the individual and his witnesses,
the DOE consultant-psychiatrist stated that the testimony clearly
indicated that the individual has moderated his drinking.  However,
he testified that he remains concerned that the individual’s
current social drinking will lead him to relapse into an alcohol
dependent condition.  

There seems to be uniform testimony that whenever people
are out with him, he’s having one or two beers, maybe
three or four, that he’s careful to not drink too much
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and then drive, but that he continues to use alcohol
socially almost all the time that he is socializing with
his friends, and that concerns me.  It concerns me
because of his history of alcohol dependency, as I had
said initially, and that while he’s in control now, and
the amount of drinking that he’s doing is moderate and
not posing a significant problem, that there is,
nonetheless, a probability that this kind of casual
drinking socially will lead to some kind of recurrence
and/or relapse back into a more dependent state, and
that’s the kind of thing that would pose a reliability
and judgment concern.

TR at 95-96.  He stated that he continued to believe that only
abstinence from alcohol would lower the individual’s risk of having
alcohol related problems to an acceptable level.  TR at 97-98.

C.  The Individual

The individual, who is in his fifties, testified that things are
going very well in his life at the present time, with a grandchild
and a new girlfriend.  He stated that he currently consumes alcohol
moderately in social situations.  He stated that he maintained
sobriety and attended AA for about two months at the beginning of
2004, but that he did not like it and is convinced that he can
drink in moderation.

[My girlfriend and I] do not do anything in excess, which
means that I haven’t abstained totally. . . . That will
come out here.  There are periods of time when I did go
to AA and when I didn’t drink, like the first of this
year for two months or whatever. . . . I used to live
over an AA.  And I just really don’t like going and
hearing people’s stories.  It is an awful lot like what
my story was.  But I do believe that you can do it in
moderation, and I do.  And the reason for having the
witnesses is, you can listen to them, if you don’t agree,
you don’t agree.

TR at 43.  He stated that the last time he drank was at his son’s
house on the Sunday before the Hearing when he had two beers.  TR
at 43-44.  He stated that it has been at least a couple of weeks
since he consumed alcohol at a bar.  TR at 46.  The individual
asserted that his social drinking would not lead to another serious
alcohol-related incident because he has learned to avoid trouble
when he drinks.
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But like I say, in the ten years [since 1994] I’ve never
gotten into any trouble.  Now, I can go another ten
years.  It’s easier and easier. . . . I know what’s
expected of me, but being me and never expecting to get
a clearance and being wild and being stupid and
irrational, yeah, I got into a lot of trouble.  But
hopefully I left that behind me.   . . .  You have to be
responsible.  And I’m doing my best to be responsible.
I don’t ever see getting drunk behind the wheel and
getting pulled over.  I don’t foresee that because I
don’t get myself into those situations again.

TR at 48.  When asked about whether he currently drinks and drives,
the individual stated that he drove home from a visit with his son
after drinking two beers.  TR at 49.  He testified that with
respect to his current level of drinking, he does not limit himself
to a specific number of drinks, but believes that he knows his
limitations.  TR at 51.  

The individual also was questioned about a statement that he made
in his response to the Notification Letter that he had completed an
18 month recovery program and attended AA.  He stated that he
participated in a court-ordered program in the 1999 to 2001 time
frame because he had not completed the requirements arising from
his 1994 DUI.  He stated that he only attended AA for a portion of
this period and did not maintain total sobriety.  TR at 59-60.

In his response to the Notification Letter, the individual stated
that his job “is my highest priority and I take it quite
seriously.”  Response at 4.  At the Hearing, he reiterated that he
does not intend to let anything interfere with his job [TR at 57]
and wants the opportunity to be allowed to continue working.  TR
at 102. 

D.  The Individual’s Girlfriend

The individual’s girlfriend testified that she has been dating the
individual for a little over one year.  She stated that when the
individual comes to her home for dinner, they often have several
glasses of wine.

. . . we’ll sit and talk and have a glass of wine when
we’re talking and then we eat.  And then we’ll have
another one, while you’re eating, and then maybe one or
two later, after you eat and stuff.
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3/ At the Hearing, the individual submitted a letter from his
(continued...)

TR at 69.  She testified that she and the individual are both
careful to limit their consumption when they have to drive
afterwards.  On those occasions they have one or at most two
glasses of wine.  TR at 70.  She stated that she has never seen the
individual intoxicated.  TR at 69.

E.  The Individual’s Brother

The individual’s brother stated that they often socialize together
on the weekends, watching football or other sports, or having
barbecue.  TR at 77.  He stated that they often drink beer when
they get together.  He testified that they got together on the
previous Friday night, and on that occasion the individual consumed
about five beers.  TR at 78.  He stated that he and his brother are
careful not to drink and drive.

I know when we get together and have a few [beers], we
spend the night.  We make it a nightly thing.  I’m sure
he’s had enough of them [DUI’s] that he don’t want any
more.

TR.  79.  He also testified that the individual has cut down on his
drinking in recent years.  Id.

F.  The Individual’s Son

The individual’s son testified that the individual has moderated
his drinking significantly in recent years.  He testified that
visits with his father are generally brief, and that he stays in
contact with him mostly by telephone.  He stated that he never
sounds intoxicated on the telephone.  He also stated that he has
not observed his father drinking and driving.  TR at 73-75.

G.  The Former Workplace Supervisor

The individual’s workplace supervisor testified that he supervised
the individual for about three and a half years until April 2004.
He stated that during this period, the individual never missed a
day of work and was always on time.  He also stated that he never
saw the individual come to work hung over or slightly intoxicated.
He testified that on the two or three occasions when his work team
socialized, he observed the individual consume alcohol, but never
saw him “overdoing it”.  TR at 83-87. 3/    
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3/(...continued)
current supervisor.  In this letter, the current supervisor states
that recommends the individual for his competence, experience and
good working relationships.  He does not directly address the issue
of alcohol consumption, but states that the individual is a
“faithful employee who is very punctual.”  Individual’s Hearing
Exhibit 4.

H.  The Individual’s Co-worker

The individual’s co-worker testified that he has worked with the
individual since the individual arrived at the DOE facility [in
late 1999].  He stated that he has never seen the individual at
work drunk, never smelled alcohol on his breath, and never heard
anyone complain about the individual’s use of alcohol.  TR at 62.
He stated that he’s been out with the individual socially a couple
of times

and I haven’t noticed any heavy drinking, other than just
a couple of beers, three or four sometimes, but just like
everybody else, I mean.  But I’ve never seen him just sit
there and drink and drink and drink, I’ve never seen
that.  I’ve never heard of anybody that complained about
that.

TR at 63.

I.  The Individual’s Friend/Co-worker

The Individual’s friend/co-worker testified that he has known the
individual since they began working together [in late 1999].  He
stated that he works with the individual on a daily basis and
socializes with him once or twice a month, bowling or watching
sporting events on television.  He testified that he has never seen
the individual intoxicated or drunk.  He stated that he last saw
the individual consume alcohol about two weeks prior to the hearing
when he visited the individual’s house and the individual consumed
“one or two” beers.  TR at 90-93.  He stated that he has seen the
individual consume three or four beers when they are watching a
game together at the individual’s home.  TR at 94.
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IV.  ANALYSIS

A.  Criterion (j) Concerns

The individual contends that he is rehabilitated from the security
concerns related to the diagnosis of alcohol dependence because he
has had no DUIs or other alcohol related arrests since 1994 and has
reduced his alcohol consumption to the level of moderate, social
drinking.  The individual also asserts that he strongly desires to
continue working for his current employer and will not do anything
to jeopardize his position with his employer, including abusing
alcohol.  For the reasons stated below, I conclude that these
arguments do not resolve the security concerns.   

At the Hearing, the individual testified that over the last ten
years, he has successfully moderated his drinking, and that he is
careful to avoid alcohol related legal problems.  His girlfriend
and his brother both testified that the individual is careful not
to drive after he has consumed several beers or glasses of wine.
His former supervisor and co-worker’s testified that he is a good
worker with a good attendance record, and that they have never
observed him intoxicated or hung over in the workplace.  They also
testified that his consumption of alcohol at social gatherings has
been moderate.  

However, I am not persuaded that the individual’s current behavior
mitigates the concerns arising from his previous diagnosis of
alcohol dependence.  I accept the diagnosis of the DOE consultant-
psychiatrist that the individual was alcohol dependent for a
considerable period of his adult life.  This diagnosis rests on the
heavy drinking and associated legal problems that the individual
experienced in the period from 1975 through 1994.  I also accept
the DOE consultant-psychiatrist’s opinion that the individual
remains at substantial risk for future alcohol problems as long as
he continues to drink.  The DOE consultant-psychiatrist considered
the individual’s entire history of alcohol use through August 2002.
His report specifically recognizes that the individual did not
drink excessively or incur any alcohol related legal problems after
1994.  Nevertheless, the DOE consultant-psychiatrist found in his
report that the individual’s diagnosis of alcohol dependence
requires that individual demonstrate a full year of abstinence and
involvement in a recovery program such as AA in order to show
rehabilitation. 

At the Hearing, the individual presented the testimony of himself
and others which establishes that he continued to drink moderately
and has avoided any alcohol related legal problems in the two years
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since his evaluation by the DOE consultant-psychiatrist.  After
hearing this new evidence, the DOE consultant-psychiatrist stated
that he still believes that the individual must abstain from
alcohol in order to lower his risk of relapse to an acceptable
level.  He testified that since the individual is currently in
remission from alcohol dependence, he still must establish a one
year period of abstinence and recovery activity to be considered
rehabilitated.  The DOE consultant-psychiatrist expressed concern
that the individual’s current social drinking and his attitude
toward alcohol use would lead him to relapse into an alcohol
dependent condition.  TR at 97-98.  

While I recognize that individual sincerely believes that he will
be able to maintain his moderate level of alcohol consumption, I
accept the DOE consultant-psychiatrist’s expert opinion that the
individual’s decision to continue consuming alcohol carries with it
a high level of risk that the individual will develop future
alcohol-related problems.  Therefore, the individual’s intention to
continue consuming alcohol poses an unacceptable security risk to
the DOE.

Finally, the individual asserts that he places a high priority on
his employment with his DOE contractor and therefore can be trusted
not to jeopardize that employment by abusing alcohol in the future.
This assertion does not mitigate the DOE’s concerns.  As the
testimony of the DOE consultant-psychiatrist makes clear, alcohol
abuse is an insidious problem that is not always susceptible to an
individual’s conscious control.  As the DOE consultant-psychiatrist
explained at the hearing, a year of sobriety and recovery, as well
as a commitment to ongoing abstinence, are necessary to provide the
individual with the experience, skills and motivation to avoid
abusing alcohol in the future.

B.  Criterion (l) Concerns

With respect to Criterion (l), the Notification Letter finds that
information in its possession indicates that the individual has
engaged in unusual conduct or is subject to circumstances which
tend to show that he is not honest, reliable, or trustworthy; or
which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to
act contrary to the best interests of the national security.   In
this regard, the Notification Letter refers to the individual’s
alcohol related arrests 1973, 1978, 1991 and 1994.  It states that
he did not list the 1973 and 1978 arrests on his 2001 Questionnaire
for Sensitive Positions (QNSP), and that he once indicated to an
OPM investigator that he was arrested for DUI in 1987 and did not
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subsequently report or discuss this arrest with the DOE.  The
Notification Letter also finds that the individual’s decision to
continue drinking alcohol with his history of alcohol problems
raises a Criterion (l) concern. 

With respect to the individual’s failure to accurately report the
dates of some of his DUIs, the security specialist testified that
the individual had admitted at various DOE interviews over the last
four years that he had incurred multiple DUIs in the 1970's and
1980's and that in 2001 he could not specifically recall the dates
of all of those DUIs.  TR at 21.  I accept the individual’s
explanation that his failure to report certain DUIs that occurred
more than thirteen years before he filled out his QNSP was the
result of poor memory caused by his heavy consumption of alcohol
during those years.  I do not believe that these omissions indicate
an attempt to mislead the DOE.  Accordingly, I find that this part
of the Criterion (l) concerns has been mitigated. 

The DUI arrests themselves clearly are the result of the
individual’s alcohol dependence during the years when they were
incurred, and are not the type of unusual behavior that is properly
raised as an independent security concern in this case.  Similarly,
the individual’s decision to continue drinking with his history of
alcohol problems also arises from his alcohol dependence.
Therefore, if the DOE were to resolve the Criterion (j) security
concerns in the individual’s favor, these DOE concerns listed under
Criterion (l) would be mitigated.

V. CONCLUSION

For the reasons set forth above, I find that the individual suffers
from alcohol abuse subject to Criterion (j).  Further, I find that
this derogatory information under Criterion (j) has not been
mitigated by sufficient evidence of rehabilitation or reformation.
With respect to the DOE’s Criterion (l) concerns, I find that the
individual has mitigated his failure to identify on his 2001 QNSP
all of the DUIs that he received in the 1970's and 1980's.  The
DOE’s other Criterion (l) concerns remain unmitigated.
Accordingly, after considering all the relevant information,
favorable or unfavorable, in a comprehensive and common-sense
manner, I conclude that the individual has not yet demonstrated
that granting him access authorization would not endanger the
common defense and would be clearly consistent with the national
interest.  It therefore is my conclusion that the individual should
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not be granted access authorization. The individual may seek review
of this Decision by an Appeal Panel under the regulation set forth
at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: October 18, 2004
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This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  A Department of Energy Operations Office (DOE 
Operations Office) suspended the individual=s access authorization under the provisions of 
Part 710.  As set forth below, it is my decision, based on the evidence and testimony 
presented in this proceeding, that the individual=s access authorization should be restored.   
 

I. Background 
 
In September 1997, the individual’s employer, a contractor at a DOE facility, requested an 
access authorization for the individual.  The individual received a clearance in 1998 after a 
routine investigation.  In February 2003, the individual was arrested for Driving While 
Intoxicated (DWI), which created a security concern, and in April 2003, the individual 
participated in a Personnel Security Interview (PSI).  In May 2003, a DOE consultant-
psychiatrist evaluated the individual and diagnosed him as suffering from alcohol abuse 
without adequate evidence of rehabilitation or reformation.   
 
In February 2004, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for access authorization. 
Notification Letter (February 9, 2004).  The Notification Letter stated that the derogatory 
information regarding the individual falls within 10 C.F.R. ' 710.8 (f), (h), (j) and (l) (Criteria F, 
J, H and L).  DOE invoked Criterion F based on information in its possession that the 
individual “has deliberately misrepresented, falsified, or omitted significant information from a . 
. .  Questionnaire for Sensitive Positions . . . .” Notification Letter at 2.  According to the 
Notification Letter, the individual omitted a 1994 DWI arrest and his 1996 use of marijuana. 
The DOE Operations Office invoked Criterion J on the basis of information that the individual 
has been or is a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist, or other licensed physician or a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse.  In this regard, the Notification Letter states that 
a DOE consultant-psychiatrist diagnosed the individual as suffering from alcohol abuse without 
adequate evidence of rehabilitation or reformation.  The psychiatrist also  
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opined that alcohol abuse was an illness or mental condition which causes, or may cause, a 
significant defect in the individual’s judgment or reliability, thereby invoking Criterion H.  
Criterion L is invoked when a person has allegedly engaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security. The DOE Operations Office invoked Criterion L based on the 
DWIs and discrepant information regarding the individual’s use of alcohol and illegal drugs.      
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b). On April 15, 2004, I was appointed as 
Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, a personnel security 
specialist and the DOE consultant-psychiatrist (DOE psychiatrist) testified on behalf of the 
agency.  The individual testified on his own behalf and also elected to call five other witnesses. 
 The transcript taken at the hearing shall be hereinafter cited as ATr.@  Various documents that 
were submitted by the DOE counsel during this proceeding constitute exhibits to the hearing 
transcript and shall be cited as AEx.@  Documents that were submitted by the individual during 
this proceeding are also exhibits to the hearing transcript and shall be cited as AIndiv. Ex.@  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with absolute certainty an 
individual=s future behavior, as the Hearing Officer I am directed to make a predictive 
assessment.  There is a strong presumption against the granting or restoring of a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (Aclearly consistent 
with the national interest@ standard for the granting of security clearances indicates Athat 
security determinations should err, if they must, on the side of denials@); Dorfmont v. Brown , 
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption 
against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in 
this matter.  In resolving the question of the individual=s eligibility for access authorization, I 
have been guided by the applicable factors prescribed in 10 C.F.R. ' 710.7(c): the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include 
knowledgeable participation; the frequency and recency of the conduct; the age and maturity of 
the individual at the time of the conduct; the voluntariness of the participation; the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuance or  
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recurrence; and other relevant and material factors.  After due deliberation, it is my opinion that 
the individual=s access authorization should be restored because I conclude that such 
restoration would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make 
in support of this determination are discussed below. 
 
 
A.  Findings of Fact 
 
In 1994, while attending college, the individual was arrested for DWI.  Ex. 4-2 (PSI I) at 8.  The 
charge was reduced to Reckless Driving and the individual paid a small fine.  Id. at 11-12.  
Between March and April 1996, while still attending college, the individual used marijuana 
three times.  PSI I at 26-29.  After graduation, the individual was hired by a DOE contractor 
who requested a security clearance for the individual in 1997, and during the investigation, the 
individual completed two QNSPs; one dated September 30, 1997, and one dated October 2, 
1997.  Ex. 3-12, 3-13.  The individual disclosed his conviction for Reckless Driving on the 
October QNSP.  Ex. 3-12 at 1.  The individual did not disclose his conviction in the September 
1997 QNSP.  Ex. 3-13 at 7, 9.  He did not disclose his marijuana use.  Ex. 3-12, Ex. 3-13.  
However, during a PSI conducted in March 1998, the individual acknowledged the arrest and 
also disclosed his 1996 marijuana use.  PSI I at 8, 26-30.   During that PSI the individual 
signed a drug certification stating that he would not use drugs in the future.  Ex. 3-10; PSI I at 
26-31.  His clearance was granted in 1998.  Ex. 3-1; Ex. 3-5.   The individual completed six 
additional QNSPs between 1998 and 2002, but omitted the arrest and marijuana use from 
each.  Ex. 3-4 thru Ex. 3-9. 
 
In February 2003, the individual reported to DOE security that the police stopped him for 
speeding and then arrested him for DWI.  Ex. 3-3.  In April 2003, DOE security conducted 
another PSI with the individual and the individual also agreed to participate in an evaluation 
conducted by a DOE consultant-psychiatrist.  Ex. 4-1 (PSI II).  In June 2003, the psychiatrist 
concluded that the individual had used alcohol habitually to excess almost continually from 
1990 to 2003.  Ex. 2-1 (Report) at 24-25.  The psychiatrist diagnosed the individual with 
alcohol abuse without adequate evidence of rehabilitation or reformation.  Report at 25.  
According to the psychiatrist, he informed the individual that in order to show rehabilitation, the 
individual should either: (1) attend AA for a minimum of 100 hours during one year, with a 
sponsor, and be completely abstinent for one year; or (2) complete a 50- hour professionally 
led substance abuse treatment program, for a minimum of six months, and be completely 
abstinent from alcohol for a minimum of one year.  Id. at 26.  If the individual did not attend 
either of the two rehabilitation programs, he could demonstrate reformation by two years of 
sobriety.  Id. at 26.   
 
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment and 
reliability, individuals who use alcohol to excess may be susceptible to being coerced or 
exploited to reveal classified matters.  These security concerns are indeed important and have 
been recognized by a number of Hearing Officers in similar cases.@  Personnel  
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Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, the individual was diagnosed by a DOE psychiatrist as suffering from alcohol abuse.  
According to the psychiatrist, the individual’s alcohol abuse had the effect of causing a 
significant defect in the individual=s judgment so that he operated a motor vehicle while 
intoxicated, violated the law, and was arrested.  Alcohol intoxication caused the individual to 
exhibit unusual conduct that led to the alcohol-related arrests.  Therefore, DOE=s security 
concerns are valid and the agency has properly invoked Criteria H, J, and L in this case. 
 
As regards Criterion F, the DOE personnel security specialist testified that the individual’s 
omissions on his QNSPs caused DOE security to question whether the individual could be 
trusted to be honest and to protect classified information.   Tr. at 19; Ex. 1-1.   The agency 
must be assured that the individual can be trusted not to disclose information to those without 
a need to know.  Tr. at 19.  Security programs are based on trust, and an individual could be 
subject to coercion because of a dishonest act.  Personnel Security Hearing, 28 DOE ¶ 
82,829 at 85,871, OHA Case No. VSO-0466 (2001); affirmed (OS, April 3, 2002).  Thus the 
security concern regarding the omissions is also valid, and the agency has properly invoked 
Criterion F in this case.   

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing that he had reviewed the 
individual’s file prior to the interview and was concerned by the individual’s two DWI arrests 
and apparent minimization of his alcohol problem.  Tr. at 27.  The psychiatrist interviewed the 
individual for almost three hours in May 2003.  Id. at 26.  He did not, however, order laboratory 
tests because the individual’s drinking appeared to be very minimal in the months preceding 
the evaluation.  Id. at 29.  Nonetheless, the individual met the criterion for alcohol abuse 
because of his recurrent substance use within a 12-month period while operating a vehicle.  Id. 
at 29-32.  Based on the above, the psychiatrist concluded that the individual suffered from 
alcohol abuse, which is considered an illness, and that the illness caused a significant defect 
in the individual’s judgment or reliability.  Id. at 33.  The psychiatrist concluded in his report that 
the individual should attend 100 hours of AA or six months of a professional alcohol treatment 
program, and maintain sobriety for one year.  Tr. at 32.  The psychiatrist testified that he 
normally recommends two to three years of sobriety, but was more lenient in this 
recommendation because he did not think that the individual was an alcoholic. Id. at 33.      
 
The psychiatrist also examined and commented on the exhibits that the individual presented at 
the hearing as evidence of mitigation of the security concern.  The individual presented proof 
of attendance at 12 counseling sessions in a substance abuse program, and the psychiatrist 
concluded that this by itself was not adequate evidence of rehabilitation.  Id. at 34.  The 
psychiatrist noted that a state Alcohol Screening Certificate concluded that the individual did 
not require alcohol treatment, confirming his opinion at the time of the evaluation that the 
individual was not an alcoholic.   Id. at 35; Indiv. Ex. 4.   Also  
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in the individual’s favor were December 2003 laboratory test results that showed normal liver 
function.  Indiv. Ex. 6, Tr. at 35.  The psychiatrist gave the most weight to attendance sheets 
that showed that the individual had attended 92 hours of AA meetings since January 2004.  Tr. 
at 34-35.  According to the psychiatrist, the individual had attended a sufficient number of 
hours to provide adequate evidence of rehabilitation, but he withheld his final opinion on the 
individual’s rehabilitation until he could assess the individual’s testimony about his experience 
in AA.  Id. at 35.     
 

2.  Other Witnesses 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of two 
colleagues, his girlfriend, his counselor, and a fellow AA member.  Tr. at 37-78, 97-106.  The 
individual’s colleagues testified that they had not seen him drink alcohol since his DWI.  Tr. at 
40, 50.  They testified that at functions where alcohol is served, the individual refuses to drink.  
Id., at 41, 52.  One of the colleagues has known the individual since 2001, and considered the 
individual’s consumption to be “light to moderate” prior to his DWI.  Id. at 43.  Both colleagues 
testified that the individual has told them that he enjoys his AA meetings and considers them a 
positive experience.  Id. at 44, 51.  The colleague who has known the individual since 2001 
testified that the individual has told him that he wants to maintain sobriety, and has been open 
with others about his alcohol problem.  Id. at 47.    
 
The AA member met the individual at a meeting in January 2004, and considers the individual 
a very positive person.  Id. at 58.  The individual has asked the witness to be his sponsor.  Id. 
at 60-61.  This witness credibly testified about his own positive experiences with AA and 
described a close friendship and mentoring relationship with the individual.  Id. at 57-60.  The 
witness introduced the individual to the counseling program, and the individual began 
attending shortly thereafter.  Id. at 63.  The individual had clearly expressed to the witness his 
intention to attend AA indefinitely.  Id. at 65-66.  The witness talks to the individual often over 
the phone, and he testified that both men are facing their problem with a positive attitude. Id. at 
59-60, 66.  He stated that the individual is an active participant in both AA and their counseling 
program.  Id. at 68.   
 
The individual’s counselor, a state licensed alcohol and drug abuse counselor, testified by 
telephone at the hearing.  Tr. at 97-107.  The counselor leads a 16-week substance abuse 
program that is designed to enable clients to identify and develop skills to deal with life issues 
without alcohol.  Id. at 100.  The counselor testified that the individual did not appear to be a 
heavy drinker.  Id. at 102.  He could not predict the probability of a relapse, but acknowledged 
that the individual had “excellent participation” in the group.  Id. at 103.     
The individual met his girlfriend, who also testified at the hearing, in February 2003 (about 
three weeks prior to his DWI arrest).  Id. at 69.  The girlfriend testified that during their 
friendship, she has never seen the individual drink alcohol.  Id. at 71.  She accompanied the 
individual to his DWI class as a “DWI Support Person.”  Id. at 73; Indiv. Ex. 2.  The girlfriend 
explained that their friends and family respect the individual’s decision to abstain from alcohol, 
that the couple has cheerfully become the “designated drivers” of their social set, and that 
there is no alcohol at the individual’s home.  Id. at 75-76.  She confirmed that  
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the individual describes AA as a positive influence on his life, and she believes that he will 
continue to attend AA meetings.  Id. at 77.   

 
3.  The Individual  

 
The individual testified that he has abstained from alcohol since May 2003, more than one 
year prior to the hearing.  Id. at 92.    He began court-ordered DWI classes in November 2003 
and completed them in February 2004. Id. at 81. The individual testified at the hearing that he 
began attending AA in January 2004 in order to provide documentation of his efforts to abstain 
from alcohol.  Id.  He considered AA to be “disturbing” initially, but then recognized that he was 
in the early stages of what some of the other AA members had experienced.  Id. at 84.  He felt 
“relieved” after he met the witness who would become his sponsor.  Id. at 86.  According to the 
individual, the “hardest part of peer pressure is gone” because his peers know that he is 
sober.  Id. at 87.  His parents and other family members are also aware of his alcohol problem. 
 Id. at 93.  He testified that he plans to continue attending AA.  Id. at 87.   
 
DOE counsel asked the individual why he disclosed his 1994 DWI and 1996 marijuana use in 
his 1998 PSI, but omitted these events from his QNSPs.  Id. at 89.  The individual stated that 
he read the QNSP question as asking whether he had been charged and convicted, not 
charged or convicted.  Id.  He was charged with DWI, but because that charge was later 
reduced to Reckless Driving, he answered in the negative.  Id. at 89.     
 
D.  Evidence of Rehabilitation and Reformation 
 
At the conclusion of the hearing, the DOE counsel asked the psychiatrist to offer an updated 
diagnosis of the individual’s alcohol abuse, based on additional evidence presented at the 
hearing.  Tr. at 106.  The DOE psychiatrist answered that alcohol abuse is time-dependent, 
and after 12 months of not meeting any criteria, the individual no longer suffers from alcohol 
abuse.  Id. at 106-107.   The psychiatrist concluded that the individual has indeed shown 
adequate evidence of rehabilitation or reformation from the diagnosis of alcohol abuse in May 
2003.   Id.   
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions of 
mental health professionals regarding rehabilitation or reformation.  See Personnel Security 
Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, the DOE psychiatrist 
persuasively testified that the individual has presented adequate evidence of rehabilitation 
from the diagnosis of alcohol abuse. The individual’s counselor described the individual’s 
enthusiastic participation in the counseling group.  The individual has submitted evidence for 
the record that documents the requisite degree of rehabilitation recommended by the DOE 
psychiatrist.  Thus, I find that the individual has mitigated the security concerns of Criteria H 
and J.  As regards Criterion L, the arrests at issue occurred while the individual was under the 
influence of alcohol.  Our cases require that an individual demonstrate rehabilitation or 
reformation from an alcohol problem in order to mitigate the concerns raised by alcohol-
related arrests.  See Personnel Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 
(2001).  As discussed above, the individual has presented  
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adequate evidence of rehabilitation or reformation from alcohol abuse.   Therefore, I further 
find that the individual has mitigated the Criterion L security concerns.   
 
As regards Criterion F, after reviewing the evidence in the record and assessing the credibility 
of the individual’s testimony at the hearing, I conclude that he has mitigated the security 
concern arising from the omission of significant information on his QNSPs.  First, the record 
does not show any evidence of deliberate falsification or omission.  See Personnel Security 
Hearing, 28 DOE ¶ 82,829 at 85,872, OHA Case No. VSO-0466 (2001); affirmed (OS April 3, 
2002) (describing factors to consider in mitigation of falsification).  To the contrary, in the 1998 
PSI the individual acknowledged both his 1994 arrest and his 1996 drug use.   Second, the 
individual testified credibly at the hearing that he did not read the QNSP questions concerning 
police records correctly.  As a result, he answered the questions based on a faulty 
interpretation.  Finally, the personnel security specialist acknowledged that security personnel 
had never questioned the individual about the discrepancies during his PSIs.  Tr. at 17, 22-23. 
 DOE security apparently deemed the matter resolved since the individual’s clearance was 
granted in 1998 and his subsequent QNSPs were accepted without question.  Thus, the 
individual did not realize his mistake until he received the Notification Letter in February 2004, 
almost seven years after he began submitting QNSPs.  In summary, this is not a case of 
deliberate falsification of security documents—the individual did not intend to hide his past 
from DOE security, and he openly acknowledged past arrests and drug use during his PSIs.  
As hearing officer, I must consider the relevant factors and circumstances connected with the 
individual’s conduct, and I conclude that the individual’s credible explanation of his 
interpretation of the QNSP questions, in addition to his honesty during the PSIs, have 
mitigated the Criterion F security concern.     
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 C.F.R. 
' 710.8 (f), (h), (j) and (l) in suspending the individual=s access authorization.  However, the 
individual has presented adequate mitigating factors that alleviate the legitimate security 
concerns of the DOE Operations Office.  In view of these criteria and the record before me, I 
find that restoring the individual=s access authorization would not endanger the common 
defense and security and would be consistent with the national interest.  Accordingly, I find that 
the individual=s access authorization should be restored.      

 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  December 2, 2004 
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Hearing Officer’s Decision 

 
Name of Case:   Personnel Security Hearing 

 
Date of Filing:   April 13, 2004 

 
Case Number:   TSO-0093 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization (also called a security clearance).  
The local DOE security office suspended the individual’s access authorization after 
determining that information in its possession created substantial doubt about the 
individual’s continued eligibility for an access authorization under the Department of 
Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”  As explained below, I have concluded that the individual’s access 
authorization should not be restored. 

Background 
 
Since 1982, the individual has worked for a contractor at a DOE facility where some 
assignments require an access authorization. The local security office issued a 
Notification Letter to the individual on February 9, 2004.  The Notification Letter alleges 
that the local security office has substantial doubt about the individual’s continued 
eligibility for access authorization, based upon disqualifying criteria set forth in section 
710.8, paragraphs (j) and (l).    
 
The Notification Letter alleges that the individual has been or is a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or as 
suffering from alcohol abuse.  10 C.F.R. § 710.8(j) (Criterion J).  This charge is based on 
an evaluation and report of a DOE consultant psychiatrist who determined that the 
individual suffers from alcohol abuse without evidence of rehabilitation or reformation, 
an arrest for domestic violence that the local security office contends is alcohol-related, 
and the individual’s resumption of alcohol use after a short period of abstinence.  The 
Notification Letter also alleges that the individual has engaged in unusual conduct or is 
subject to circumstances which tend to show that he is not honest, reliable or trustworthy; 
or which furnishes reason to believe that he may be subject to pressure, coercion, 
exploitation or duress which may cause him to act contrary to the best interests of the 
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national security.  10 C.F.R. § 710.8(l) (Criterion L).  This charge is based on three 
arrests that the local security office contends are alcohol-related, two involving domestic 
violence in 2000 and 2002, and one resulting from a head-on collision in 1983.   
 
Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing.  The local security office transmitted the 
individual’s hearing request to the Office of Hearings and Appeals (OHA), and the OHA 
Director appointed me as Hearing Officer in this case.  At the hearing I convened, the 
DOE Counsel called one witness, the DOE consultant psychiatrist.   The individual, who 
represented himself, testified on his own behalf, and called four other witnesses, his 
wife’s grandmother, his family physician, a co-worker, and a supervisor.  The local 
security office submitted 30 written exhibits.  The individual provided a written answer to 
the charges in the Notification Letter, and submitted five written exhibits. 
 

Standard of Review 
 
The applicable DOE regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent 
with the national interest.”  10 C.F.R. § 710.7(a).  In resolving questions about the 
individual’s eligibility for access authorization, I must consider the relevant factors and 
circumstances connected with the individual’s conduct.  These factors are set out in 
section 710.7(c):  
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  

 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when 
the existence of derogatory information leaves unresolved questions about an individual’s 
eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once the local security office has presented derogatory 
information affecting an individual’s eligibility for access authorization, the individual 
must come forward with evidence to convince the DOE that restoring his or her access 
authorization “would not endanger the common defense and security and would be 
clearly consistent with the national interest.”    See, e.g., Personnel Security Hearing, 
Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995), and cases cited therein.  The 
DOE regulations were amended in 2001 to state that any doubt regarding an individual’s 
eligibility for access authorization shall be resolved in favor of the national security.  
10 C.F.R. § 710.7(a).  For the reasons discussed below, it is my opinion that the 
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individual has not resolved the concerns in the Notification Letter, and therefore his 
access authorization should not be restored at this time.  
 

Findings of Fact 
 
Except as noted, the individual does not dispute the facts alleged in the Notification 
Letter.  In July 1983, the individual was involved in a head-on automobile accident after 
drinking six beers earlier that day.   DOE Exh. 30 (Transcript of Personnel Security 
Interview, December 28, 1983) at 19.  As a result of this accident, the individual was 
charged with driving while intoxicated (DWI).  He did not believe he was drunk at the 
time of the accident.  Id. at 17-19.   
 
On November 5, 2000, the individual was arrested for battery and domestic violence after 
striking one of his daughters1 in their home.  He admitted that he had drunk four beers 
and two glasses of wine earlier that same evening while watching football.  See DOE 
Exh. 28 (Transcript of Personnel Security Interview, February 22, 2001) at 7-9.  He did 
not feel intoxicated at the time of the incident, but acknowledged that he reacted too 
quickly because of the alcohol he had consumed.  Id. at 12.   
 
During that same February 2001 interview, the individual reported that he had stopped 
drinking alcohol as of the first week of January 2001, “[b]ecause I’ve been told . . . too 
many times that . . . if I were even to open up a beer . . . a terrible thing is going to 
happen.  . . . I don’t want . . . anybody coming to me and saying it’s my drinking that’s 
causing all these problems.”  Id. at 25-26.  He then entered a court-ordered Early 
Intervention Program, a six-month conflict management counseling program during the 
course of which he was not supposed to drink any alcohol.  Id. at 27-28, 42.  The 
individual reported that the program staff did not feel that he had a problem with alcohol 
and did not send him for an alcohol evaluation.  Id. at 41.  He also reported that before 
January 2001 his usual pattern of alcohol consumption was a six-pack of beer every 
Sunday and three or four on some Friday nights, for an average total of six six-packs per 
month.  Id. at 34-35. 
 
In September 2002 the individual reported that he had resumed drinking alcohol in or 
around November 2001.  He described his drinking pattern as “maybe . . . three or four 
on a Saturday or Sunday . . . [but not] every weekend.”  See DOE Exh. 27 (Transcript of 
Personnel Security Interview, September 10, 2002) at 37.  On August 18, 2002, the 
individual was arrested for four counts of aggravated battery against a household 
member.  With regard to this second domestic abuse event, the individual reported that 
the incident took place around 10:00 that evening, and that he had drunk three beers 
between 6:00 and 7:30 or 8:00.  Id. at 12-13.2  He also reported that he had told the 
                                                 
1 The individual and his wife have a blended family of daughters and step-daughters.  I will refer to all of 
the children in the family as “daughters.” 
 
2  The individual’s treating physician testified at the hearing that his notes from a February 28, 2003 
appointment indicate that the individual told him he had “had two beers early Sunday afternoon, and about 
eight hours after that intake that he and his wife got into a substantial argument.”  Transcript of Hearing, 
Case No. TSO-0093 (Tr.) at 83.  The individual repeated this version of the facts in his Response to the 
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arresting officers that he had not been drinking because he felt, “at the time that [the three 
beers] did not constitute I had been drinking.” Id. at 14.  According to the individual, all 
charges related to the August 18 incident were then dropped, but child protective services 
conducted an investigation of the home and removed the children to a foster home.  Id. at 
16-17, 20, 25.  The individual agreed to participate in a treatment plan devised by child 
protective services, which was to include anger management classes, evaluations, and 
random drug and alcohol testing.  Id. at 27-28.  Finally, he reported that he stopped 
drinking alcohol again on August 18, 2002, after the domestic abuse incident.  Id. at 38.  
He reasoned that he cannot risk being labeled with an alcohol problem because he drinks 
one or two beers, so he “just won’t do it anymore.”  Id.   
 
As a result of that September 2002 interview, the local security office arranged for the 
individual to be evaluated by a DOE consultant psychiatrist.  The evaluation took place in 
March 2003 and was summarized in a report the DOE psychiatrist provided to the local 
security office, which also included his review of the individual’s personnel security file 
and his diagnosis.  DOE Exh. 13.  In his report, the DOE psychiatrist noted, among other 
information, that during his first marriage, from 1980 through 1998, he became 
intoxicated about twice a month.  Id. at 3.  He referred to a police report concerning the 
2000 domestic violence incident, in which “all the daughters stated that their father drank 
every day and they had become afraid of him when he gets angry after drinking.” Id. at 4.  
He further relates that the individual indicated he had consumed no alcohol since his 
arrest on August 18, 2002, though he “ ‘might have a beer or two’ sometime in the 
future.” Id. at 5.    On the basis of the individual’s interview, his family and medical 
history, which included abnormally elevated liver enzyme levels,3 and his three alcohol-
related arrests, he concluded that the individual suffers from alcohol abuse without 
adequate evidence of rehabilitation or reformation.  Id. at 10. 
 

Testimony of the Witnesses at the Hearing 
 
The DOE Psychiatrist 
 
The DOE psychiatrist testified that he reached his diagnosis that the individual suffers 
from alcohol abuse by reviewing the individual’s personnel security file, administering a 
psychological personality test, interviewing him, and ordering and reviewing blood and 
urine analyses.  Tr. at 13.  In his testimony the DOE psychiatrist discussed the following 
factors that influenced his diagnosis.  He determined that the individual’s 1983 
automobile accident was alcohol-related.  Id. at 16.  The individual’s blood alcohol 
content (BAC) was .14 at the time of the accident, yet the individual maintained he did 

                                                                                                                                                 
Statement of Charges:  “After Church on Sunday around 1 p.m. [my wife and I] drank the remaining four 
beers ending around 2 p.m.  This was 8 hours prior to the arrest.”  
  
3  One of the elevated liver enzymes was gamma-glutamyltransferase.  Quoting the Diagnostic and 
Statistical Manual of the American Psychological Association, Fourth Edition, Text Revision (DSM IV-
TR), the DOE psychiatrist wrote, “One sensitive laboratory indicator of heavy drinking is an elevation (>30 
units) of gamma-glutamyltransferase (GGT).  This finding may be the only laboratory abnormality.  At 
least 70 percent of individuals with a high GGT level are persistent heavy drinkers (i.e., consuming eight or 
more drinks daily on a regular basis).”  Id. at 7. 
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not feel intoxicated.  Id. at 19, 48.  After the accident, the individual continued to drink 
alcohol, to the point of intoxication about twice a month by his estimate, even though he 
was aware that the local security office was concerned about his alcohol consumption.  
Id. at 16-17.  During marriage therapy in April 2000 his wife told the counselor that she 
was concerned about her husband’s drinking.  Id. at 17.  The DOE psychiatrist 
determined that the November 2000 domestic abuse incident was alcohol-related, 
because it took place after the individual had consumed six beers and because his 
daughters stated at the time that he drank every day and they were afraid of his alcohol-
induced anger.  Id.   The individual stopped drinking after the November 2000 incident, 
then resumed drinking. Id. at 17-18.  The DOE psychiatrist determined that the 
August 2002 domestic abuse incident was also alcohol-related, because it took place after 
the individual had consumed three beers.  Id. at 18.   
 
The DOE psychiatrist also observed a pattern of minimization of alcohol consumption.  
Although the individual admitted to drinking six beers over the course of the day on 
which he had his accident in 1983, the DOE psychiatrist gave his opinion that the 
individual’s actual consumption that day must have been closer to 12 beers in order to 
support a BAC of .14.  Id. at 19-20.4  I note that on cross-examination the DOE 
psychiatrist conceded that eight beers, if drunk in rapid succession, could produce a BAC 
of .14, id. at 45; the individual’s testimony, however, is that he drank beer over the course 
of the day.  The DOE psychiatrist also found evidence of minimization in the individual’s 
behavior on August 18, 2002, when he told the police he had not consumed any alcohol, 
though he admitted to having had three beers earlier in the day.  Id. at 18.  He garnered 
further support for his position from a statement by one of the individual’s daughters 
(Child X) that he was drunk almost every night.  Id. at 21.   Finally, the individual’s liver 
enzyme test results contributed to the DOE psychiatrist’s position.  During his interview 
with the DOE psychiatrist in March 2003, the individual stated that he had once again 
stopped drinking alcohol.  The DOE psychiatrist had the individual submit to a blood test 
at that time, the results of which indicated that two liver enzymes were elevated beyond 
normal levels.  Id.  Ruling out other possible causes for the individual’s elevated 
readings, including a bout of childhood hepatitis A, he testified that he was not sure that 
the individual had in fact stopped drinking.  Id. at 22-30.  A more recent test, from 
February 2004, showed that the individual still was showing signs of slight liver damage 
that, while not medically significant, was of the type often caused by heavy drinking.  Id. 
at 27.  He acknowledged, however, that Tylenol taken in excess may cause liver damage,  
id. at 28, 40, and the individual had reported to him that he had been taking Tylenol in 
amounts beyond the recommended dosage.  Id. at 76-77.   
 
In response to questioning, the DOE psychiatrist testified that even if he were to discount 
the medical evidence of liver damage, he would still stand by his diagnosis that the 
individual suffers from alcohol abuse.  Id. at 31.  He bases his opinion on the “pretty 

                                                 
4  In 1991, the individual recalled that he had drunk eight beers that day rather than six.  DOE Exh. 29 
(Transcript of Personnel Security Interview, May 9, 1991) at 13-14.   The DOE psychiatrist believes that 
both accounts constitute minimalization.  Tr. at 20.  As noted above, I accept six beers as a more accurate 
recollection, because it was made closer in time to the event. 
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significant functional impairment” caused by the individual’s drinking.  Id. at 31-32.  He 
continued: 
 

[The individual] did not seem to be willing or able to change his drinking 
pattern, which I think, in his case, would probably have to be sobriety.  
With the ongoing legal problems, with the DWI, and then not responding 
to DOE concerns, and then having pretty significant alcohol-related 
domestic violence happening once, then being warned about it at work and 
trying to stop drinking and have it happen again, I think just those by 
themselves were enough to get the diagnosis of alcohol abuse.  The most 
recent one had occurred seven months before I saw him.  They were 
spread out in time, but still, I felt they met the criterion of being persistent 
and severe problems. 
 

Id. at 32.   
 
Finally, the DOE psychiatrist acknowledged that an individual fulfills the DSM IV-TR 
description of alcohol abuse if, within a twelve-month period, he meets one or more of 
the listed criteria, each of which includes the term “recurrent.”  Id. at 34.  For example, 
two of the criteria are “1.  Recurrent substance abuse resulting in a failure to fulfill major 
role obligations at work, school, or home (e.g., repeated absences . . .) . . .”  and “4.  
Continued alcohol use despite having persistent or recurrent social or interpersonal 
problems caused or exacerbated by the effects of alcohol . . .”  He also acknowledged that  
the events that triggered the local security office’s concern did not transpire within a 
twelve-month period.  Id. at 32.  Nevertheless, he found that the individual did, in his 
opinion, suffer from alcohol abuse.  He based his initial opinion on his clinical training 
and judgment, and maintained that opinion at the hearing, despite the fact that it was 
contrary to a technical reading of the DSM IV-TR.  Id. at 34.   
 
At the end of the hearing, the DOE psychiatrist, who had attended the entire hearing, was 
recalled as a witness.  When questioned whether any of the testimony presented during 
the hearing would cause him to alter his diagnosis that the individual suffers from alcohol 
abuse, the DOE psychiatrist stated that it would not, and maintained that his diagnosis 
was still correct.  Id. at 165-66. 
 
The Treating Physician 
 
The individual’s personal physician testified that, on the basis of liver function tests he 
has seen, the individual does not suffer from liver damage.  Id. at 75.  He stated that a test 
conducted in February 2004 showed that the individual’s GGT level was slightly 
elevated.  Id. at 74.  He introduced the results of a liver function test performed on blood 
drawn from the individual nine days before the hearing, reflecting that his GGT level was 
within normal limits.  Id. at 75.  The physician also testified that at a consultation in 
February 2004, he had the sense that the individual was drinking “at a healthy to 
moderate level.” Id. at 76.  When questioned about whether excessive use of Tylenol 
could explain the high GGT level recorded in the individual’s March 2003 blood test, the 
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physician stated that could not attribute the high level to Tylenol use, and was not aware 
whether liver damage occurring from Tylenol in conjunction with alcohol would affect 
GGT levels.  Id. at 80-81.  He further stated that he had no knowledge that the individual 
had ever consumed alcohol in large amounts.  Id. at 82.  Concerning the August 2002 
incident, the physician stated that the individual had seen him the following November, 
and his notes from that meeting indicated that they had discussed marital stress, not 
alcohol.  Id.  The physician’s notes from the February 2004 visit contained the 
individual’s recollection that he had had two beers eight hours before the altercation, and 
that neither he nor his wife were intoxicated at the time.  Id. at 83.    
  
The Grandmother 
 
The grandmother of the individual’s wife offered no testimony concerning the domestic 
violence incidents or the individual’s consumption of alcohol.  In her testimony she 
described the difficulty of caring for Child X, now 17, who has lived with her for most of 
the past two years.  Id. at 92.  Child X is the daughter who told the police officers at the 
time of the August 2002 domestic abuse incident that her father “is drunk almost every 
night.”  DOE Exh. 25 at 5 (Statement of Probable Cause).5   The grandmother testified 
that she had to kick her great-granddaughter out of her house three weeks before the 
hearing because Child X was too difficult for her to continue to live with.  Tr. at 93, 95.  
Summarizing her detailed account of life with Child X, the grandmother stated that she 
“lies all the time” and is violent.  Id. at 95.  
 
The Individual 
 
In opening remarks the individual stated that his objective was to show that the 
derogatory information upon which the statement of charges was based “is, in fact, not 
accurate or true.” Tr. at 9.  In his testimony he presented facts and arguments that 
challenge the local security office’s and the DOE psychiatrist’s characterizations of the 
August 2002 domestic abuse incident as well as the DOE psychiatrist’s characterizations 
of the individual’s overall history.   
 
With respect to the local security office’s characterization of the August 2002 event, the 
individual pointed out that the local security office placed substantial weight on its 
finding that he falsely reported to the police officers investigating the event that he had 
not been drinking alcohol.  He testified that he said that because “it was several hours 
previously [that] I had had a beer.”  Id. at 105.   He sought to explain why he felt the 
arrest was not alcohol-related.  First of all, he had consumed the beers so long before the 
arrest that he maintained he was not under the influence of alcohol.  Id. at  106.  Using 
the same formula the DOE psychiatrist relied on in his report, he calculated that his BAC 
would have been at most .06 when he finished drinking three beers in one and a half 
hours, and that he could have metabolized four beers in the four hours between then and 
the time of his arrest.  “This shows there was no alcohol in my system.” Id.  Furthermore, 
he pointed out that the police officer wrote in his Statement of Probable Cause that the 

                                                 
5 The importance of this remark is that the DOE psychiatrist relied on it as evidence in support of his 
diagnosis.  DOE Exh. 13 at 5; Tr. at 21. 
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individual’s wife was very intoxicated, but never states that he was intoxicated. Id. at 
103; see DOE Exh. 25 at 5.  He argued that the police would have remarked that they 
observed he was intoxicated if he had been. Id. at 103-04.  He concluded that the police 
report establishes that the arrest was not alcohol-related.  Id. at 108.   
 
The individual also set forth his objections to the DOE psychiatrist’s characterization of 
the August 2002 event as alcohol-related.  The individual felt that the DOE psychiatrist 
reached that conclusion relying in large part on Child X’s statements to the police that her 
father was drunk almost every night.  Id. at 106-07.  He testified that Child X was an 
unreliable source for that information, for two reasons.   First of all, she lacked the 
knowledge to make such a statement.  He explained in detail how Child X had not been 
living with the family, but rather with her great-grandmother.  In the 18 months before 
August 2002, she had spent only seven days with the family, and only two with them 
immediately preceding the domestic abuse incident.  Id. at 107.  Second, in the two days 
she had been home before the incident, she had been arguing with her parents and was 
particularly incensed at her father for setting limits on her activities.  Id. at 109-11.  
Finally, he referred to the grandmother’s testimony, which demonstrated that Child X is 
not a truthful person.  Id. at 111.   
 
In his testimony, the individual also challenged the factual basis underlying the history on 
which the DOE psychiatrist relied in formulating his diagnosis of alcohol abuse.  For 
example, the DOE psychiatrist characterized the individual’s drinking in college by 
quoting him:  “lots of keg parties” and drinking “till you puke.”  DOE Exh. 13 at 2.  At 
the hearing, the individual admitted relating that information to the DOE psychiatrist, but 
stated that he really did not remember that many keg parties, and that he had never stated 
that he himself vomited: “just for the record . . . I have never puked from drinking beer, 
never.”  Tr. at 115.  As another example, he referred to his college transcript to support 
his statement that, while he had told the DOE psychiatrist that his grades had dropped 
because of excessive partying and drinking, DOE Exh. 13 at 2, they had in fact dropped 
very little.  See College Transcript, attachment to facsimile received from individual, 
June 16, 2004.  Perhaps the most important challenge to the DOE psychiatrist’s diagnosis 
is his testimony that alcohol is not a problem for him and that his resumption of alcohol 
consumption did not demonstrate his inability to remain abstinent.   He supported this 
position by referring to a statement made by a marriage counselor, and reviewed by the 
DOE psychiatrist, that even though his wife felt that his drinking was the cause of family 
turmoil, the counselor “gathered that [the individual’s] alcohol consumption was not a 
major issue in their marriage.”  Tr. at 126.  He also stated that the reason he stopped 
drinking alcohol for a year was to show the counselor and the DOE that drinking was not 
a cause of their marital problems.  Id.   
 
When asked about his current alcohol consumption, the individual testified that he was 
not drinking.  Id. at  128.  When questioned more specifically, he answered that the only 
alcohol he had consumed since meeting with the DOE psychiatrist in March 2003 was a 
glass of wine at Thanksgiving dinner 2003 and a glass of wine at a dinner celebrating the 
graduation of one of his daughters in May 2004.  Id. at 128-29.  He maintained that he 
had not been drinking at all when he saw the DOE psychiatrist.  Id. at 129.   
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Analysis 

 
The Notification Letter identifies Criteria J and L as the grounds for suspending the 
individual’s access authorization.  In other DOE security proceedings, hearing officers 
have consistently found that a diagnosis related to excessive alcohol use raises important 
security concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0079, 25 DOE 
¶ 82,803 (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 
25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996).  As observed in these cases, an 
individual’s excessive use of alcohol might impair his judgment and reliability and his 
ability to control impulses.  These factors amplify the risk that the individual will fail to 
safeguard classified matter or special nuclear material.   The derogatory information that 
the local security office obtained from police reports, personnel security interviews, 
background investigations and a psychiatric evaluation were sufficient to raise substantial 
doubts about the individual’s eligibility to hold access authorization.  Based on the record 
before me, I find that the local security office properly invoked Criteria J and L when it 
suspended the individual’s security clearance. 
 
Criterion J, Alcohol Abuse 
 
I next consider whether the individual has mitigated the local security office’s concerns 
about his alcohol consumption.  As discussed above, the individual’s approach to 
mitigating the concerns was to challenge the factual basis for the DOE psychiatrist’s 
diagnosis of alcohol abuse.  Consequently, he must convince me that the true facts 
surrounding his alcohol consumption are such that the local security office’s national 
security concerns are unfounded.  Although he has demonstrated that some of the facts 
underlying the concerns are incorrect or unreliably reported, I find that there remains 
more than ample factual basis for those concerns. 
 
The individual has maintained throughout this proceeding that he does not have a 
problem with alcohol.  E.g., DOE Exh. 30 (Transcript of Personnel Security Interview, 
December 28, 1983) at 18;  DOE Exh. 29 (Transcript of Personnel Security Interview, 
May 9, 1991) at 15-16, 21; DOE Exh. 13 (DOE Psychiatrist’s Report) at 10.  Even after 
considering the individual’s challenges and corrections, the facts in this case do not 
support his position.  In 1983 he was involved in a very serious automobile accident, after 
drinking, by his admission, either six or eight beers, over the course of the day.  He 
testified that he did not think he was drunk at the time, because he would not have driven 
if he had thought he was drunk.  Tr. at 48.  Nevertheless, his blood alcohol content 
registered .14 after the accident.  That fact is a sufficient basis for me to conclude that the 
accident was alcohol-related.  In 2000 the individual was arrested for domestic violence, 
for slapping one of his daughters.  In a subsequent personnel security interview, he stated 
that he had consumed four beers and two glasses of wine that evening while watching 
football.  DOE Exh. 28 (Transcript of Personnel Security Interview, February 21, 2001) 
at 9.  Later in the interview, after stating that he had been drinking but did not think he 
was intoxicated, he continued, “I don’t [want to] make excuses for my, for my alcohol or 
behavior, but I know I snapped too quickly, because of that.”   Id. at 12.  Whether he 
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believes he was intoxicated or not at the time of the 2000 domestic violence incident, 
there is ample evidence in the record to conclude that the incident was alcohol-related.   
 
Finally, regarding his 2002 arrest resulting from another domestic violence incident, the 
individual focused on the statement Child X made to the police when they arrived on the 
scene, that he was drunk almost every night.  He has cast sufficient doubt on the character 
of Child X, particularly at that moment, that I find her statement to be unreliable.  
Nevertheless, the other children who were present later stated to an investigator from 
child protective services that their parents had been drinking all day, were intoxicated and 
started fighting.   DOE Exh. 24 (Affidavit for Ex Parte Custody Order, August 27, 2002 
at 3-4, contained therein).   At the hearing the individual contested the children’s 
statements by testifying that they “don’t want us to be together anyway,” and that child 
protective services “was on a witch hunt,” Tr. at 143, implying that the children were 
lying or at least exaggerating for their own purposes.  After reading part of one child’s 
statement into the record, “On August 18th both [the individual] and [his wife] were 
drinking and arguing,” he went on to concede, “That’s not such a wrong statement by 
her.”  Id. at 144.  The individual’s own statements about his alcohol intake on that date do 
not help resolve the matter.  At 10:00 p.m., the time of the arrest, he told the police he 
had not been drinking; he later told his personal physician he had drunk two beers eight 
hours before the arrest, and he told the DOE psychiatrist he had finished the last of three 
beers at 7:30 or 8:00 p.m.  There are simply too many versions of his alcohol 
consumption on that day for me to determine exactly what transpired.  The evidence in 
the record is sufficient, however, for me to conclude that this incident, like the preceding 
two, was alcohol-related.  Because I find that the three arrests identified by the local 
security office were alcohol-related, I conclude that the individual does have a problem 
with alcohol, despite his contention.  I also find that the DOE psychiatrist’s diagnosis of 
alcohol abuse is based on sufficiently accurate facts concerning these arrests that it 
withstands the individual’s challenge as to its factual underpinnings. 
 
The individual has presented consistent evidence that he abstained from alcohol for two 
extended periods.  He first stopped drinking in January 2001, at least in part, because he 
was enrolled in a six-month early intervention program that required abstinence.  DOE 
Exh. 28 at 26.  He also stopped to prove to himself, and to the marriage counselor with 
whom he and his wife met, that his drinking was not causing their marital problems.  Tr. 
at 126.  He maintained his abstinence until November of that year, at which time he 
moved into a house of his own.  Id. at 146, 150-51.  He had stopped drinking and his 
marital situation had deteriorated anyway.  Id.   He stopped drinking again immediately 
after the 2002 arrest, and told the interviewer at his next personnel security interview that 
he would not resume drinking because he could not afford being labeled with an alcohol 
problem.   Id. at 149.  Nevertheless, at the hearing he testified that he has resumed 
drinking, although modestly.  Id. at 128-29.   
 
Clearly, through his view that the events that have raised security concerns are not 
alcohol-related and by his ability to abstain voluntarily, the individual has convinced 
himself that alcohol has not contributed to problems in his life.   Based on the evidence in 
the record, I do not agree with his conviction.  His alcohol consumption has created 
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substantial problems for him at work.  Even if he does not agree with the local security 
office’s concerns, he has been fully aware that the local security office has been 
questioning his alcohol behavior since at least 1991 and he has given assurances that he 
will control or stop his intake.  See, e.g., DOE Exh. 29 at 17-18 (stating in 1991 that his 
1983 accident and arguments with his wife were due to alcohol, that he must “watch my 
alcohol consumption”); DOE Exh. 28 at 25, 33 (stating in 2001:  “I have quit drinking.  I 
don’t drink anymore.  Because I’ve been told too many time that . . . if I were even to 
open up [a] beer, . . . a terrible thing is going to happen. . . . I don’t even want to drink 
again. . . . I’m just tired of it.”); DOE Exh. 27 at 38 (stating in 2002:  “I’m never gonna, I 
can’t drink anymore. . . . If I can’t have, uh, one beer or two and then all of [a] sudden 
label that somebody . . . has an alcohol problem, then I just won’t do it anymore.  I can’t 
afford, afford it.  [Interviewer’s name], I remember last time I sat across from you here 
and you told me if there were any more alcohol incidences it could very much put my 
clearance in jeopardy.”)  Despite his long-standing awareness of the local security 
office’s concerns about his alcohol use, he continues to consume alcohol.  Furthermore, 
as I have discussed above, I believe that alcohol has contributed to his problems at home 
as well.  Continuing to use alcohol after facing all these difficulties at home and at work 
demonstrates to me a serious lack of judgment and insight. 
 
The individual’s burden in this proceeding was to convince me that his previous behavior 
does not raise substantial national security concerns under Criterion J related to alcohol 
abuse, or that those concerns have been overcome by mitigating evidence.  After 
considering the full record, including all the documents submitted by both parties and the 
testimony received at the hearing, I find that the individual’s behavior has raised 
legitimate security concerns, and I am not convinced that those security concerns have 
been successfully resolved.  Consequently, I find that the individual has not overcome the 
security concerns associated with his alcohol abuse, and I cannot recommend restoring 
his access authorization at this time.  See Personnel Security Hearing, Case No. VSO-
0480, 28 DOE ¶ 82,836 (2001); Personnel Security Hearing, Case No. TSO-0011, 
28 DOE ¶ 82,912 (2003); cf. Personnel Security Hearing, Case No. TSO-0001, 28 DOE 
¶ 82,911 (2003).   
 
Criterion L, Unusual Conduct 
 
The record of this proceeding establishes that the individual has been arrested three times 
since 1983.  Despite the individual’s efforts, he has not convinced me that any of the 
arrests were not alcohol-related.  As he does not believe that he has a problem with 
alcohol, and he continues to drink alcohol, he has not convinced me that he will not 
engage in activity that might result in future alcohol-related arrests.  Therefore, I find that 
the individual has failed to adequately mitigate the DOE’s concerns under Criterion L at 
this time. 
 

Conclusion 
 
Based on the record in this proceeding, I find that the individual has not resolved the 
security concerns under 10 C.F.R. § 710.8(j) and (l) that were specified in the 
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Notification Letter.  For the reasons explained in this Decision, I find the individual has 
not shown that restoring his access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.  
Accordingly, it is my decision that the individual’s access authorization should not be 
restored at this time.  Either party may seek review of this Decision by an Appeal Panel 
under the regulation set forth at 10 C.F.R. § 710.28.  
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 11, 2005 
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Name of  Case:   Personnel Security Hearing 
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Case Number:     TSO-0094 

    
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access authorization1 
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material."  The individual’s access 
authorization was suspended by the Manager of a Department of Energy (DOE) local office pursuant to the 
provisions of Part 710.  Based on the record before me, I am of the opinion that the individual’s access 
authorization should be restored. 
 
I.  Background 
 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
 

The individual is an employee of a contractor at a DOE facility.  After the individual was arrested for Driving 
While Intoxicated (DWI) on January 12, 2003, the DOE local office conducted a Personnel Security 
Interview (PSI) with the individual on January 28, 2003.  See DOE Exhibit 8.  Because the security concern 
remained unresolved after the PSI, the DOE local office requested that the individual be interviewed by a 
DOE consultant psychiatrist.  The psychiatrist interviewed the individual on July 16, 2003, following up with 
a telephone interview on July 23, 2003, and thereafter issued an evaluation to the DOE.  See DOE Exhibit 
21.  The DOE local office ultimately determined that the derogatory information concerning the individual 
created a substantial doubt about his eligibility for an access authorization, and that the doubt could not be 
resolved in a manner favorable to him.  Accordingly, the DOE local office suspended the individual’s access 
authorization, and proceeded to obtain authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the individual.  See 
10 C.F.R. § 710.21.  That letter informed the individual that information in the  
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possession of the DOE created a substantial doubt concerning his eligibility for access authorization. The 
Notification Letter included a statement of that derogatory information and informed the individual that he 
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his 
eligibility for access authorization.  The individual requested a hearing, and the DOE local office forwarded 
the individual’s request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me 
as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the individual, 
the DOE consultant psychiatrist, the chief psychologist at the DOE facility, a counselor whom the individual 
saw through the Employee Assistance Program (EAP), the individual’s wife, two of his co-workers, his 
supervisor, his mother, and his Alcoholics Anonymous sponsor.  Both the DOE Counsel and the individual’s 
attorney submitted exhibits prior to the hearing.  I closed the record upon receiving the transcript of the 
hearing on July 20, 2004. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence that 
raises a concern about the individual’s eligibility to hold a DOE access authorization. I have also considered 
the evidence that mitigates that concern.  And I conclude, based on the evidence before me and for the 
reasons explained below, that the security concern has been sufficiently resolved. 
 
II.  Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the derogatory 
information in the possession of the DOE that created a substantial doubt regarding the individual’s eligibility 
for access authorization.  In the Notification Letter, the DOE characterized this information as indicating that 
the individual “has been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist as alcohol dependent or as suffering from alcohol abuse.”  See 10 C.F.R. § 710.8(j).  
The Notification Letter also asserted that the individual has “an illness or mental condition which in the 
opinion of a psychiatrist causes, or may cause, a significant defect in the judgment or reliability of” the 
individual.  See 10 C.F.R. § 710.8(h). These statements were based on the individual's January 2003 DWI 
and a July 2001 arrest for Public Intoxication, as well as the July 28, 2003 diagnosis by the DOE consultant 
psychiatrist that the individual suffered from “Alcohol Abuse, in early full remission (recurrent episode).”  
DOE Exhibit 21. 
 
The DOE’s concern in this case is limited to the individual’s use of alcohol.  The individual has not disputed 
that he has had a problem with alcohol, but instead used the opportunity of a hearing to demonstrate how he 
has dealt with that problem, and why the concerns of the DOE have been mitigated.  Specifically, in 
requesting a hearing, the individual contended that “medical evidence and testimony will show that such 
concerns [stemming from his alcohol-related arrests] have been mitigated through his subsequent actions.”  
Letter from Individual’s Attorney to DOE Local Office (March 19, 2004) at 2.  While acknowledging the 
diagnosis of the DOE psychiatrist that the  
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individual suffered from alcohol abuse in early full remission, the individual argued that “medical evidence 
and testimony will show that he is presently in sustained full remission.”  Id. at 1; see Transcript of Personnel 
Security Hearing (“Tr.”) at 118.  Thus, the remainder of this decision will focus on whether the security 
concerns at issue have been resolved. 
 

B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of supporting his 
eligibility for access authorization,” i.e., “to have the substantial doubt regarding eligibility for access 
authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 regulations, the Hearing 
Officer is directed to make a predictive assessment as to whether restoring access authorization "would not 
endanger the common defense and security and would be clearly consistent with the national interest." 10 
C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the conduct; 
the age and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors. 

 
10 C.F.R. § 710.7(c).  The factors set forth in the regulations that are most pertinent to this case are the 
absence or presence of the rehabilitation and reformation, and the likelihood of continuation or recurrence of 
alcohol-related problems in the future.  
 
In the present case, the record shows that the individual has made tremendous progress in his rehabilitation 
efforts.  By all accounts, he has done everything that has been expected of him, and more.  Moreover, the 
network of support available to the individual is impressive.  These facts make all the more credible the 
agreement among the experts who testified that the individual’s risk of relapse is low.  As such, I find that 
the security concerns at issue have been sufficiently resolved. 
 
  1.  The Initial Response to the Individual’s DWI 
 
First, the individual promptly reported his January 12, 2003 DWI arrest to the DOE, thus triggering a rapid 
response at the local DOE office.  This response was due in part to the fact that the individual was included 
in the DOE’s Personnel Assurance Program (PAP), “a human reliability program designed to ensure that 
individuals assigned to nuclear explosive duties do not have emotional, mental, or physical incapacities that 
could result in a threat to nuclear explosive safety.” 10 C.F.R. § 711.1.  On January 14, 2003, two days 
after the individual’s arrest, a Potentially  
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Disqualifying Information (PDI) meeting was held to evaluate the individual’s case.  At the meeting were the 
PAP coordinator, the Site Occupational Medical Director, the site’s chief psychologist, the individual, and 
the union steward, among others.  Before this meeting took place, the individual had his blood tested for 
problems with liver function, and also was evaluated using the Substance Abuse Subtle Screening Inventory 
(SASSI).  The record of this meeting indicated that the results of the SASSI were inconclusive, as were the 
results of the blood tests as to liver function.  Nonetheless, the group recommended “mandatory referral” to 
the site’s Employee Assistance Program (EAP), random blood alcohol tests “six times over the next nine 
months” and “complete abstinence from all forms of alcohol.”  Individual’s Exhibit A. 
 
A second PDI meeting was held on April 15, 2003.  During the intervening period, according to the 
testimony of the site’s chief psychologist, the individual “had completed the recommendations that we asked 
on” January 14, 2003.  Tr. at 64.  Specifically, the record of the meeting indicates that had completed an 
“intensive outpatient program” through a local university hospital, had begun attending Alcoholics 
Anonymous, and was in the process of completing “his 90 meetings in 90 days.”  Individual’s Exhibit A.  A 
third PDI meeting, on May 20, 2003, found that the individual had “demonstrated good progress” and that 
his “liver function tests have returned to normal.”  Id.  The recommendation of the group was that the 
individual “continue with counseling and AA” and complete the battery of random blood alcohol tests, the 
results of which to date were negative.  Id.; Tr. at 69.  The group also recommended that the individual be 
reinstated in the Personnel Assurance Program.  Tr. at 68. 
 
The counselor at the DOE site to whom the individual was first referred, and who recommended that the 
individual undertake the intensive outpatient treatment program, testified that the individual “was very willing 
to do whatever it took to get into treatment to look at the problem and address that issue of his alcohol 
abuse.”  Tr. at 76.  The outpatient program lasted for five weeks, and was comprised of three to four-hour 
sessions conducted four to five days per week.  Tr. at 76-77, 142.  The DOE site counselor received 
weekly reports from the counselor in charge of the program, and “they were very positive, that he either met 
or exceeded expectations as far as the program was concerned and was working the steps accordingly and 
completed the program.”  Tr. at 77. 
 
  2.  The Evaluation of the DOE Consultant Psychiatrist 
 
The DOE consultant psychiatrist interviewed the individual on July 16, 2003, following up with a telephone 
interview on July 23, 2003.  The psychiatrist testified that at the time of their interviews, the individual was 
continuing to attend AA, and that there were “changes in his life situation that . . . are supportive of 
sobriety.”  Specifically, she noted that the individual had continued seeing a counselor at the DOE site and 
that his wife, who uses little or no alcohol, was “very supportive of his treatment.”  Tr. at 19-20. 
 
As noted above, in her July 28, 2003 report the DOE psychiatrist diagnosed the individual with “Alcohol 
Abuse, in early full remission (recurrent episode).”  DOE Exhibit 21 at 17.  The “recurrent episode” portion 
of the diagnosis refers to the psychiatrist’s finding that the individual “suffered  
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from alcohol and Polysubstance abuse from age 16 to 17, was a user of alcohol habitually to excess when 
he was in the military from age 18 to 23 . . . and had recurrence of alcohol abuse over the last three years.” 
 Id. 
 
The DOE psychiatrist concluded that the one of the following would demonstrate adequate evidence of 
rehabilitation: 
 

1. Produce documented evidence of attendance at Alcoholics Anonymous for a minimum of 
100 hours with a sponsor, at least twice a week, for a minimum of one year and be 
completely abstinent from alcohol and all non-prescribed controlled substances for a 
minimum of one year following the completion of this program.  This would equal two years 
of sobriety. 

 
2. Satisfactorily complete a minimum of 50 hours of a professionally led substance abuse 

treatment program, for a minimum of six months, including what is called “aftercare” and be 
completely abstinent from alcohol and all non-prescribed controlled substances for a 
minimum of 1½ years following the completion of this program.  This would equal 2 years of 
sobriety. 

 
Id. at 18-19.   
 
The DOE psychiatrist provided two alternatives to demonstrate adequate evidence of reformation: 
 

1. If the individual goes through one of the two rehabilitation programs listed above, 2 years of 
absolute sobriety would be necessary to show adequate evidence of reformation. 

 
2. If the individual does not go through one of the two rehabilitation programs listed above, 3 

years of absolute sobriety would be necessary to show adequate evidence of reformation. 
 
Id. at 19. 
 
At the hearing, the psychiatrist testified, 
 

[A]t the time of my evaluation, [the individual] had successfully completed the recommended 
rehabilitation treatment except for the aftercare. 
 
He seemed to be in compliance, but has not successfully completed the duration of the 
aftercare treatment recommendations.  He also . . . only had about six months of sobriety to 
date when I saw him, and in my opinion, that was not sufficient evidence of reformation. 
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Tr. at 30.   
 
The DOE psychiatrist was the first witness to testify at the hearing, and was asked by the individual’s 
attorney, “assuming that the evidence today will be that he had completed the program and maintained his 
counseling and his attendance at Alcoholics Anonymous with a sponsor, . . . would that allow you to 
mitigate this standard of two years of sobriety to a shorter period of time?”  The psychiatrist responded that 
she was “open to hearing what has happened,”  Tr. at 43, and remained present during the remainder of the 
hearing. 
 
  3.  The Individual’s Progress from July 2003 to the time of the June 2004 Hearing 
 
The DOE site counselor who recommended the intensive outpatient treatment program testified that the 
individual continued to see him, first “on about an every-other-week basis, and since that point, a monthly 
basis, to do follow-up work with him.”  Tr. at 77.  He noted that the individual also had continued to attend 
AA, had “gotten a sponsor and continued to work on the steps,” and had followed all the recommendations 
the counselor had made.  Tr. at 78, 86.  The counselor testified that the individual “has completely 
restructured his life in terms of participation in the community, by his report, by being involved in Little 
League and coaching and those kinds of things, as well as church.”  Tr. at 79. 
 
As for where the individual stood at the time of the June 2004 hearing with respect to the diagnosis of 
Alcohol Abuse, which was found to be in early full remission in July 2003, the counselor testified, “I think 
now it's more in terms of sustained full remission with regards to his continuous abstinence, continuous 
attendance at AA, continuing in counseling, he's had a sponsor and he's working the steps.”  Tr. at 84.  
Finally, the counselor opined that there was a “low probability” that the individual would experience a 
relapse.  Tr. at 85. 
 
The individual’s wife testified that the individual has changed “dramatically” since he began treatment.  Tr. at 
95. 
 

We spend a lot more time together.  We work out at the gym probably about three or four 
times a week.  He coaches his little girl's baseball team, and we have games that we go to, 
and he participates in the church.  It's changed because he used to never do any of that stuff 
before. 

 
Tr. at 96.  She further testified that she rarely drinks, and that they keep no alcohol in their house.  Tr. at 95, 
99.  The individual’s mother, who lives in the same town as her son and sees him “about every day,” 
testified that, since the individual quit drinking, he has been more communicative with her, talks with her 
about his problems, and spends more time with his daughter.  Tr. at 121, 125-26. 
 
A co-worker of the individual testified that the individual takes his recovery “very seriously.”  Tr. at 105.  A 
former supervisor of the individual at the DOE site, who has been in contact with the individual about once a 
month and has seen the individual socially, confirmed that the individual is  
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very dedicated to his recovery.  Tr. at 115.  The individual’s AA sponsor, who sees the individual about 
twice a week, concurred in this view, remarking that the individual has “made tremendous strides.”  Tr. at 
133, 136. 
 
Finally, the individual testified on his own behalf.  He stated that he intends to continue seeing his counselor 
and attending AA meetings.  The individual testified that he has abstained from using alcohol since entering 
treatment, and intends to remain abstinent for life.  The individual’s testimony as to his abstinence was 
corroborated by the testimony of the other witnesses at the hearing, by the results of the six random blood 
alcohol tests, discussed above, none of which produced a positive result, as well as by the fact that the 
individual’s liver functions had returned to normal by May 2003.  Tr. at 69; Individual’s Exhibit A. 
 
After hearing the other witnesses testifying following her at the hearing, the DOE psychiatrist was asked 
whether she had “heard any new information today that would change your opinion with regard to your 
reformation and rehabilitation?”  Tr. at 154.  In responding, she stated, “I think he has the internal motivation 
now, and  I feel very comfortable to mitigate, you know, the length of time that I initially recommended. . . 
. [t]hat one-and-a-half years, together with all of the mitigating factors that he had shown, is, I think, 
sufficient to equal the two years that I would have liked for him to have.”  Tr. at 155.  She further stated that 
she thought the individual’s risk of relapse “has decreased to a low probability.”  Tr. at 156.  
 
III.  Conclusion 
 
Upon consideration of the record in this case, I find that there is evidence that raises a substantial doubt 
regarding the individual’s eligibility for a security clearance.  However, the concern raised by that evidence 
has been significantly mitigated by the individual’s very commendable efforts at recovery from his alcohol 
problem, such that both experts who opined on the issue felt that his risk of relapse is low. Having reviewed 
all of this evidence, I conclude that the chance of such a relapse is low enough that what risk it does present 
is acceptable. For the above-stated reasons, “after consideration of all the relevant information, favorable 
and unfavorable,” I conclude that restoring the individual’s “access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §§ 
710.7(a), 710.27(a).  
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 6, 2004 



1 
An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to in this Decision as access authorization or a security clearance.  
2

The individual had previously held a security clearance from 1995 through 1998, which was
terminated when he quit his job with another DOE contractor. 

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
XXXXXX’s.

                                                                    January 12, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:                      Personnel Security Hearing

Date of Filing:                                  April 21, 2004

Case Number:                      TSO-0095

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as
"the individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." 1 

I.  Background

In September 2002, the individual’s employer, a Department of Energy (DOE) contractor,
requested that his security clearance be reinstated. 2 In response to this request, the local security
office conducted an investigation of the individual. As part of this investigation, the individual
was interviewed by a personnel security specialist. After this Personnel Security Interview (PSI),
the individual was referred to a local psychiatrist (hereinafter referred to as “the DOE
psychiatrist”) for an agency-sponsored evaluation. Subsequently, the Manager of the local
security office reviewed the individual’s file and determined that derogatory information existed
that cast into doubt the individual’s eligibility for a security clearance. The Manager informed
the individual of this determination in a letter that set forth in detail the DOE’s security concerns
and the reasons for those concerns. I will hereinafter refer to this letter as the Notification Letter.
The Notification Letter also informed the individual that he was entitled to a hearing before a
Hearing Officer in order to resolve the substantial doubt concerning his eligibility for access
authorization. The individual requested a hearing on this matter. The Manager forwarded this
request to the Office of Hearings and Appeals and I was appointed the Hearing Officer. 
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II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (f), (h), (j), (k) and (l) of the criteria for eligibility for access to classified
matter or special nuclear material set forth at 10 C.F.R. § 710.8. In general, the Letter describes
the individual’s severe problems with alcohol and substance dependence, and other security
concerns caused or exacerbated by those dependencies. Therefore, for purposes of clarity, I will
first set forth the DOE’s concerns directly relating to alcohol and drug use under paragraphs (j)
and (k). 

Paragraph (j) defines as derogatory information indicating that the individual “has been, or is, a
user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” Under this paragraph, the
Letter cites a March 2000 arrest, statements made during his PSI, and the DOE psychiatrist’s
evaluation. The individual was arrested for Driving under the Influence of Alcohol (DUI),
Transporting Open Container, Driving Under Suspension, Driving Left of Center, and three
other charges. He was administered a Breathalyzer test, which indicated an alcohol content of
.14. 

During his PSI, the individual stated that he began drinking at the age of 14. From 1990 to 1993,
he drank to intoxication three to four times a week, consuming at least five drinks in each
instance. From March 1993 to early 1997, he refrained from drinking, but later in 1997 he began
drinking again. From 1998 until March 2002, he said, he was consuming six to twelve drinks on
an almost daily basis. During this time, he missed work because of drinking, reported to work
under the influence of alcohol, and drank at lunch on work days. He estimated that he has
experienced five to ten blackouts over the years, and admitted that his wife and his mother told
him that he has a drinking problem. 

The Letter states that the individual was evaluated by the DOE psychiatrist in May 2003. He
concluded that the individual suffers from alcohol dependence with inadequate evidence of
reformation or rehabilitation, and that this condition has caused very serious defects in his
judgement and reliability.

Paragraph (k) refers to information indicating that the individual has “sold, transferred,
possessed, used, or experimented with a . . . substance listed in the Schedule of Controlled
Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such
as marijuana, cocaine, amphetamines, . . . etc.)” except as prescribed by a physician or otherwise
authorized by federal law. During his PSI, the individual admitted to having used marijuana
approximately three times a year between 1984 and 1987, and a few times a week in 1988. From
1989 to March 2002 he continued to buy and use marijuana approximately 10 times per year. 
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3The Notification Letter erroneously states that the individual admitted to having shared a quarter
to a third of an ounce of methamphetamine a week with two other people during this period.

The Letter states that in the PSI, the individual also said that from 1997 to 1998, he would
purchase and inhale methamphetamine once a week. In 1999, his usage of this drug increased to
approximately one-third of a gram every four days, and then to one gram a week in 2000. In the
early part of 2001, the individual smoked or inhaled almost a gram of methamphetamine weekly,
sometimes while at work. PSI at 155. 3 In April 2001, he experienced frightening hallucinations
caused by his drug usage and sleep deprivation. Nevertheless, he continued to use
methamphetamine until March 2002. 

The Letter also cites the individual’s statements during the PSI about his cocaine usage. Between
1990 and 1997, he used the drug approximately three times. In 1998, his usage increased to the
point where he and his wife were consuming one-sixteenth to a quarter of an ounce of cocaine
every one to two weeks. He would sometimes bring the drug into a secured facility and use it
while at work. While unemployed during the latter part of 1998 and the first part of 1999, he
smoked or inhaled cocaine approximately three times a week. During the first half of 2001, he
inhaled about one gram of the drug per week on Fridays, usually while drinking. During his
evaluation by the DOE psychiatrist, the individual also admitted having abused the prescription
drugs Tranzene, Valium, Klonopin, Xanax, Vicodin and Percocet . 

The Notification Letter also refers to paragraph (h) of the criteria for eligibility for access to
classified matter or special nuclear material. Under that paragraph, information is considered
derogatory if it indicates that a clearance holder or applicant for access authorization suffers
from an “illness or mental condition which, in the opinion of a psychiatrist . . ., causes or may
cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h). Pursuant to this
paragraph, the Letter cites the DOE psychiatrist’s evaluation. As previously stated, he concluded
that the individual suffers from alcohol dependence with inadequate evidence of reformation or
rehabilitation. The DOE psychiatrist also found that the individual suffers from substance
dependence, cocaine and methamphetamine, with inadequate evidence of reformation or
rehabilitation, and concluded “that these illnesses have caused significant, grave and serious
defects in his judgment or reliability.” DOE psychiatrist’s report at 27-31.

Paragraph (f) defines as derogatory information indicating that the individual “has deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire [or] a Questionnaire for Sensitive (or National Security) Positions . . . .” With
regard to this paragraph, the Letter states that on the Questionnaire for Sensitive Positions (QSP)
that the individual completed and signed in October 1994, he indicated that he had not used any
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illegal drug during the previous five years. However, during his PSI, he admitted to using
marijuana and cocaine during this period and said that he deliberately provided false information
on the QSP because he thought that if he had told the truth, he wouldn’t get a clearance. PSI at
184. 

Finally, the Notification Letter cites paragraph (l). Pursuant to that paragraph, information is
derogatory if it indicates that the individual “has engaged in any unusual conduct or is subject to
any circumstances which tend to show that [he] is not honest, reliable, or trustworthy; or which
furnishes reason to believe that [he] may be subject to pressure, coercion, exploitation or duress
which may cause [him] to act contrary to the best interests of the national security.”
10 C.F.R. § 710.8(l). 

Under this paragraph, the Letter refers to the individual’s statements during the PSI indicating:

1. That in July 1997 and February 1998, he traveled to Canada for the sole purpose of
purchasing marijuana seeds and in the spring of 1998 he grew marijuana;

2. That in June 2001, he traded home grown marijuana for methamphetamine
approximately five times and also purchased methamphetamine;

3. That from June 2001 to August 2002, he sold almost two ounces of marijuana to his
friends for a total of $700;

4. That in October 1998 he was cited by the local police for Possession of Marijuana and
that he appeared in court only after a Failure to Appear Notice had been issued;

5. That in January 1999, he stole $3,000 in gold coins and weapons valued at $3,000 from
his parents and used the proceeds from these thefts to purchase crack cocaine. While he
was arrested on these charges, his parents elected not to prosecute;

6. That in September 1998, he stopped paying all of his bills in order to fund his illegal drug
use. His truck was repossessed and he lived off the proceeds of selling his personal
possessions, including two cars;

7. That as a result of his March 2000 DUI, a bench warrant was issued against him for non-
payment of court costs totaling $1,654;

8. And that his financial irresponsibility resulted in repossession of his house and
judgements, collections and charge-offs against him totaling approximately $24,000. In
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addition, he filed for an extension for filing his 1997 federal taxes, but did not file the
actual return. 

Also, documents obtained by the local security office during the course of its investigation of the
individual indicated that he has undergone alcohol and drug treatment in February 1994, January
1999 and September 2001, and that he informed the DOE psychiatrist that from 1998 through
1999, he spent over $50,000 on cocaine.

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the 
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting the individual a
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that restoring access authorization “will not endanger the common defense and security
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and cases cited therein. For the reasons that follow, I conclude that the individual has
made this showing, and that he should therefore be granted a clearance. 

IV. THE HEARING

At the hearing, the individual did not dispute the allegations set forth in the Notification Letter.
Instead, through his own testimony and that of his estranged wife, a friend, his Alcoholics
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Anonymous (AA) sponsor, his supervisor, and a co-worker, he attempted to demonstrate
rehabilitation from alcohol and substance dependence. A security analyst and the DOE
psychiatrist testified for the DOE. 

His estranged wife testified that when she met the individual in 1994, “his alcohol use was fairly
high,” but that shortly thereafter, he stopped drinking and refrained from alcohol and drug use
for approximately five years. Hearing Transcript (Tr.) at 21, 30. After that time, she added, his
level of alcohol use progressed from mild to moderate to severe. As his drinking increased, the
individual became more emotionally volatile, and his wife and children left him in April 2001.
Tr. at 21, 22. Subsequently, the individual moved to another state and returned in the first part of
2002. During the period of time from his return until the present, she stated, she has seen the
individual an average of four or five times a week, talked to him on the telephone almost daily,
and has not seen the individual use alcohol or seen any signs of such use since January 2002. Tr.
at 24. 

She then talked about the individual’s involvement with Alcoholics Anonymous. She said that he
began attending in April 2002, initially went to meetings every day, and currently attends four or
five meetings per week. Tr. at 25. The individual “socializes a lot with the AA folks,” and “if he
knows alcohol is going to be involved [in a social event] and he doesn’t feel comfortable with it,
he won’t go.” Tr. at 26. She further testified that, in sharp contrast to his behavior before he
stopped drinking, he is now a “wonderful” father. Tr. at 27. “He’s attentive, he listens, he is
loving, affectionate with them, patient, very patient.” Id. 

The estranged wife also testified about the individual’s usage of illegal drugs. She said that this
usage was “very severe,” and that it included cocaine. methamphetamine, and to a lesser extent,
marijuana. Id. She further indicated that she used drugs along with the individual, and that he
ended his drug use when he went into AA in April 2002. Tr. at 28. Since then, she has not seen
any indication that the individual is using illegal drugs. Id. She concluded that there has been a
“dramatic change” in the individual “since he stopped drinking and using drugs.” Tr. at 30. “I
trust him with the children, which there was a time when I would not have left him alone with
them. You know he’s honest. . . . And you know, we’ve even talked about getting back together
at some point. I would feel comfortable bringing our family back together if that were, you
know, meant to be.” Tr. at 31. 

The individual’s friend then testified. He stated that he met the individual through their joint
participation in AA, that they have known each other approximately two years, and that the
individual has completely refrained from alcohol and illegal drug use during that time. Tr. at 32-
33. He then described the extent of their contact over the course of an average week.
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The second step of AA’s 12 step program requires the alcoholic to “Come to believe that a power
greater than ourselves could restore us to sanity.” See the “Guide to AA” at www.alcoholics-
anonymous.org.   

Monday night we’ll usually go out to eat, and probably go to an [AA] meeting at
seven o’clock, seven to eight. Tuesday, we don’t go to a meeting together. He
goes to a different one than me. Wednesday, we go to church. Thursday, we have
our home group. That’s where I met him, where he’s the secretary, I’m the
treasurer, that’s AA. Friday, we usually go out to eat and we go to a meeting,
candlelight meeting at eight o’clock. And then we go over to my sister’s church,
and then maybe go out to eat or have coffee or something. Then Saturday he’s
with his kids, and then Sunday we go to church.

Id. According to the friend, the individual is doing what he needs to do to stay sober, i.e., “Going
to meetings, working with your sponsor, working the steps, working with others, and [having] a
spiritual experience . . . with either God or . . . whatever you believe in.” Tr. at 33. 

He further testified about the individual’s honesty and reliability. Unlike a lot of other people at
the AA meetings, the friend said, the individual “shar[es] from the heart” and is “honest about
what’s going on with him on a daily basis.” Tr. at 34. In addition, he stated that when the
individual says that he is going to do something, he does it. “I haven’t seen anything where he’s
not done what he said he was going to do . . . .” Id. The individual’s honesty, the friend testified,
was one of the things that drew him to the individual. “You know, in AA,” he said, “if you’re
going to stay sober, . . . hang out with the winners, and I feel like [the individual] is a winner.”
Tr. at 36. 

According to the friend, the individual has completed all of the AA’s 12 steps, but “once we do
them all, we kind of work on them, . . . if a situation comes up, we’ll . . . work on it
naturally . . . . Right now, [the individual] has been working a lot on the second step, because
he’s been going to church, and he’s been getting closer with God. 4 And then the eleventh step,
which is ‘sought through prayer and meditation to improve our contact with God,’ he’s been
doing that more. [The individual] started coming to church with me about two months ago, and
he’s just been getting really close to God, so he’s been working on the God steps.” Tr. at 36-37.
The friend added that as a result of the individual’s renewed religious involvement, “I’ve seen a
big change in him. . . . he just seemed so appreciative of life and . . . happy and content.” Tr. at
37-38. 
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Finally, the friend testified about the strength of the individual’s commitment to remaining
sober. “ I can’t really say what the chances are [of the individual suffering a relapse]. What I can
say, though, if a person keeps continuing to work the steps, go to meetings and everything that
[the individual] is doing, they have a really good chance of not doing it. . . . And as long as he
keeps doing that, and has honesty in meetings, I really believe that he’ll stay sober the rest of his
life.” Tr. at 38-39. When asked whether he believed that the individual would continue in AA if
his clearance was to be restored, he replied in the affirmative, stating that the individual “is not
going to AA to get his clearance. He’s going to AA because he’s an alcoholic, and that’s not
going to go away. And so [whether] he gets his clearance or not, he’ll continue to go to AA.” Tr.
at 39.

The individual’s AA sponsor then testified. He stated that he met the individual in March 2002
and that he would estimate, conservatively, that the individual attended 300 meetings in each of
his two years of AA membership. Tr. at 41-42. He and the individual have also had “numerous”
one-on-one meetings and numerous telephone conversations, where they have discussed the 12
steps and how to apply them to life, and they continue to have these meetings and conversations.
Tr. at 42-43. The sponsor testified that one way to stay sober

is to stay in contact with other people who are in recovery. And I encourage
anybody I’m working with to stay in touch as much as possible, you know. And
[the individual has] taken me up on that, and I think it’s helped . . ., because [the
individual doesn’t] seem afraid to call. Whatever is going on, if [the individual
has] got a decision to make or something [he’s] anxious about, [he does] stay in
touch, and [he calls] me, and if I’m not available, [the individual talks] to other
people. And because I’ve been in the program as long as I have . . ., I know a lot
of people in the program, so I know whether [the individual] is showing up or
doing what he’s supposed to be doing from the people I know.

Tr. at 43. He went on to state that he has not seen any indication that the individual has
consumed alcohol or used illegal drugs in the two years that they have known each other, and
that, in fact, he has seen a lot of personal growth in the individual during that period. Tr. at 44,
52. Consequently, he believes that the individual has “a really good chance of staying sober.” Tr.
at 49.

The security analyst’s testimony was then taken. She primarily addressed the security concerns
underlying each of the paragraphs cited in the Notification Letter, and how the individual could
mitigate those concerns. With regard to paragraph (f), she indicated that the DOE’s personnel
security program is based largely on trust, and that providing false or misleading information on
a QSP, as the individual did, is a breach of that trust. Tr. at 58. Restoring that trust is “iffy,” she
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said, but the fact that the falsification occurred 10 years ago is a mitigating factor, as is the fact
that the individual was open and “completely honest” during the PSI. Tr. at 60. She also testified
that the individual’s dishonest behavior could have been associated with his use of alcohol. Tr. at
62. 

Paragraphs (h), (j) and (k), she continued, relate to illnesses or mental conditions that would
cause a significant defect in the individual’s judgement or reliability. Tr. at 59. Such a defect
could lead the individual to act in a manner that is inconsistent with the best interests of national
security. As to what kind of information would serve as mitigation of this concern, the analyst
said that the individual’s two years of sobriety “goes a long way.” Tr. at 60. 

She went on to state that the individual’s behavior that was cited in the Notification Letter under
paragraph (l) was clearly connected to his drug addiction. 

You know, it’s the fact in his involvement with illegal drugs, he both grew and
sold marijuana as a result of the addiction. He stole from his parents and used that
money to fund drugs, or to trade off for drugs, so, you know, that’s the behavior
issue. He was cited for possession of marijuana, less than an ounce, in ‘98. He
stopped paying his bills and was spending all his money on drugs. He ultimately
sold his household goods, again to continue funding his drug use. . . .and . . . that
also caused financial issues . . . because he stopped paying his bills, which led to
judgements and collection accounts. And it’s all just tied together to the
addiction. 

Tr. at 59. Accordingly, information indicating rehabilitation from substance dependence, she
indicated, would also serve as mitigation of the DOE’s concerns under paragraph (l). Tr. at 61,
63. She also testified that, since the PSI, the individual has consistently kept her abreast of his
ongoing efforts to resolve the financial issues that arose as a result of his alcohol and drug
dependence. Tr. at 61. As a result of those efforts, she said, the individual has repaid all of his
outstanding debts, except for a credit union account, which the individual continues to make
payments on. Tr. at 63. She concluded that the individual has done “everything he can possibly
can to completely turn his life around. And from a personnel security standpoint, as the specialist
on this case, I’m very impressed with the progress that he’s done.” Tr. at 61. She later added that
she has “interviewed thousands of people over the last 13 years, and I can honestly say that
you’re the second, or maybe the third in close to a hundred hearings that I personally have been
involved with, that I truly believe that you are sincere in your recovery.” Tr. at 75. 

Next was the testimony of the DOE psychiatrist. He stated that as part of his evaluation of the
individual, he reviewed his personnel security file and then interviewed the individual. During
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The DSM-IV-TR defines substance dependence as being a maladaptive pattern of substance use,
leading to clinically significant impairment or distress, as manifested by three or more of the
following, occurring at any time in the same 12-month period:

1. tolerance, as defined by either of the following:                                                                   
                                                                                                                                               
(a) a need for markedly increased amounts of the substance to achieve intoxication or      
     desired effect                                                                                                                     
(b) markedly diminished effect with continued use of the same amount of the substance   

2. withdrawal, as manifested by either of the following:                                                          
                                                                                                                                                
(a) the characteristic withdrawal syndrome for the substance . . . .                                       
(b) the same (or a closely related) substance is taken to relieve or avoid withdrawal          
   symptoms

3. the substance is often taken in larger amounts or over a longer period than was intended

4. there is a persistent desire or unsuccessful efforts to cut down or control substance use

5. a great deal of time is spent in activities necessary to obtain the substance . . ., use the
substance . . ., or recover from its effects

6. important social, occupational, or recreational activities are given up or reduced because of
substance use

7. the substance use is continued despite knowledge of having a persistent or recurrent physical
or psychological problem that is likely to have been caused or exacerbated by the substance
. . . .

(continued...)

the interview, the individual was “very honest and straightforward” with the DOE psychiatrist.
Tr. at 67. In making his diagnosis, the DOE psychiatrist relied on the Diagnostic and Statistical
Manual of the American Psychiatric Association, Fourth Edition, Text Revision (hereinafter
referred to as the “DSM-IV-TR”). Specifically, the DOE psychiatrist made a determination
regarding the applicability of the DSM-IV-TR’s seven criteria for substance dependence to the
individual. 5 That determination was that at varying times during the period from 1998 to 2002,
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5(...continued)
DSM-IV-TR at 197.                                            

the individual met all seven criteria for alcohol, cocaine and methamphetamine dependence, with
inadequate evidence of reformation or rehabilitation. In this regard, the DOE psychiatrist noted
that, at the time of his evaluation (in 2003), the individual was in sustained full remission from
all forms of substance dependence, meaning that he had not met any of the DSM-IV-TR criteria
during the preceding 12 months. However, the DOE psychiatrist pointed out that this did not
constitute adequate evidence of rehabilitation or reformation for purposes of the DOE personnel
security program. Rehabilitation and reformation “are slightly different concepts than simply
being in sustained, full remission.” Tr. at 69. In making his determination that the individual was
not adequately rehabilitated or reformed, the DOE psychiatrist testified that he considered the
severity of the individual’s illnesses and the nature of his employment with the DOE contractor.
Tr. at 69. Regarding the severity of the individual’s afflictions, the DOE psychiatrist stated that
“I’ve done a lot of these cases, well over a thousand, and in terms of severity of alcohol
dependence, [and] especially drug dependence, this certainly is in the top few percent of the
really bad cases that I’ve seen in terms of really bad addictive disorder.” Id. Accordingly, the
DOE psychiatrist concluded in his 2003 report that in order to show adequate evidence of
rehabilitation, the individual would have to undergo 200 hours of counseling, with a sponsor, at
AA over a two year period, plus an additional year of sobriety. DOE psychiatrist’s evaluation at
29. He also estimated that, based on the rate-of-relapse studies that he had reviewed and on the
individual’s history, his chances of relapsing after one year of sobriety and treatment was 25
percent during the next five years. Id. at 30. However, if the individual satisfied the DOE
psychiatrist’s recommendation for rehabilitation, he opined in the report that the individual’s risk
of relapse would drop to approximately five percent. Id. 

At the hearing, the DOE psychiatrist estimated that, based on the individual’s two years of
counseling and sobriety, his five-year risk of relapse was approximately 10 percent. “So,” he
added, “I would say if the Hearing Officer considers that adequate [evidence of rehabilitation],
then it’s adequate.” Tr. at 71. He called the individual’s rehabilitative efforts 

. . . very impressive. I mean, I think [the individual is] doing all the right things,
and [he seems] to have made a major transformation in [his] life. And, you know,
for me to say that even as of today, I think [the individual’s] risk of relapse is ten
percent in five years, that’s pretty good for me to say that. Because, you know,
I’ve been around addictive disorders for a number of years, and I know the risk of
relapse because I’ve seen so many people relapse that I’ve taken care of. So this is
not an illness that one can ever . . . be . . . one hundred percent certain of, and
nobody ever has a zero percent chance of relapse.
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* * *
I think [the individual is] doing all the right things. I mean, I’m very, very
impressed. I’ve done a thousand or more cases, and probably . . . close to a
hundred hearings, so I’ve seen a lot of people sitting in [the individual’s] chair.
And [he’s] certainly, in my opinion, doing as well as anybody I’ve ever seen in
terms of demonstrating . . . a real transformation in [his] life, being in a true state
of recovery, so I’m as impressed as I can be.

Tr. at 72-73.  

Finally, the individual testified.  First, he discussed his previous attempts at quitting drugs and
alcohol, and why they failed. In 1994, the individual attempted to stop drinking because he felt
that, if he did not, he would become an alcoholic. He joined a “three or four month” outpatient
program at a local hospital. Tr. at 76, 79. However, he did not follow-up his outpatient treatment
with regular attendance at AA meetings as was recommended by his counselors, and he resumed
drinking in 1997. Tr. at 77, 79. Moreover, he continued to periodically smoke marijuana during
this time. Tr. at 77. The individual then described another attempt to quit during which he saw a
psychiatrist between five and ten times before leaving for the west coast, where he attended one
AA meeting. Tr. at 79-80. 

When asked why these attempts failed, he replied that it was

not because of the counseling efforts or the counselors or anybody but me. . . . I
think they weren’t effective because I wasn’t honest – you know, giving it an
honest effort to rehabilitate myself. . . . I see a lot of alcoholics that come in and
out, and they try to quit, and we see that quite often, you know. They go see a
counselor, they go do this, . . . and they just never quit. And I think once you
finally make a decision and you start working the steps and really want to change,
you want to stay sober more than you want to use, I think is when . . . it starts
becoming effective.

Tr. at 79. He went on to testify that this attempt will be different because

I’ve completely changed my life and based it around my recovery, instead of
basing it around life first and recovery second. Now recovery is first. Actually, I
choose to say God is first, and then my recovery, and then whatever else  .  .  .  .
Wife or no wife, kids or no kids, recovery has to come first, job or no job. . . . It
has to come before all those things, otherwise you can’t have all of those things.
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6

I also conclude that the security concern arising from the individual’s 1994 falsification of his QSP
has been mitigated by the passage of time. 

Tr. at 81. 

Then, the individual talked about his increased interest in religion, and how that has affected his
recovery. He said that he had always believed in God, but was not an active member of a church.
Tr. at 82. He then began attending a local church on a regular basis with his friend, and he
testified that he has found it to be “very important to my recovery,” and “a real blessing to me.”
Id.     

V. ANALYSIS

After reviewing the testimony described above and the record in this matter as a whole, I note
that all of the instances of illegality, impropriety and maladaptive behavior cited in the
Notification Letter share a common factor: they are all related to, caused by or exacerbated by
the individual’s alcohol or drug dependencies. This conclusion is supported by the testimony of
the personnel security analyst regarding the instances of illegal behavior and financial
irresponsibility cited under paragraph (l), Tr. at 59, 61, and by the testimony of the DOE
psychiatrist concerning the falsification of the QSP referred to under paragraph (f). Tr. at 74.
Consequently, a showing of reformation or rehabilitation from these dependencies would also, in
my view, effectively mitigate these security concerns. 6 For the reasons that follow, I find that
the individual has demonstrated rehabilitation from his alcohol and drug dependencies.

As an initial matter, although the individual’s two years-plus of sobriety does not meet the
recommendation set forth in the DOE psychiatrist’s report of three years, in another important
respect, the individual’s rehabilitative efforts have far surpassed the standards set forth in that
document. As previously stated, the DOE psychiatrist recommended, as satisfactory evidence of
rehabilitation, 200 hours of counseling, with a sponsor, at AA over a two year period. However,
according to the individual’s AA sponsor, the individual has received three times the amount of
recommended counseling, or approximately 600 hours, over the preceding two years. I found
this testimony to be credible, and I believe that it accurately reflects the depth of the individual’s
commitment to sobriety. In finding adequate evidence of rehabilitation despite the fact that the
individual has shown two, and not three, years of sobriety, I do not mean to denigrate the
importance of carefully examining an alcoholic’s demonstrated period of abstinence in
determining whether sufficient rehabilitation for security purposes has occurred. In this case, the
severity of the individual’s substance dependencies fully justified the DOE psychiatrist’s finding
that one year’s sobriety, though enough to qualify for a finding of full sustained remission, was
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insufficient to demonstrate rehabilitation. Nevertheless, because of the intensity of the
individual’s rehabilitative efforts, I find that a third year of sobriety is not essential. I share the
positive appraisal of the individual’s prospects for future sobriety expressed by the personnel
security analyst and the DOE psychiatrist at the hearing. 

The individual’s determination to maintain his sobriety was further highlighted by testimony at
the hearing concerning a possible reconciliation with his estranged wife. Both the individual and
his wife said that they have discussed a full resumption of their marital relationship. Tr. at 31,
84. However, the individual went on to state that 

We’re actually going through a divorce right now, but we are talking about
possible reconciliation. We have done some therapy with a counselor, and . . . I
just don’t know if it’s going to work . . . I don’t know, it could go either way, but
for right now we are going through a divorce.

Id. Later, the individual explained that

She still drinks, and I know she’s still smoking marijuana. And to be honest with
you, that’s the reason I filed for divorce this time. This time I filed, and that’s the
reason, because she won’t stop. So when I say that anything could happen, you
know, if she made a conscious effort to – an honest effort to attain the same
sobriety I have, then I would definitely consider [reconciliation], but for right
now, . . . I can’t do it.

Tr. at 85 (italics added).   The DOE psychiatrist then commented that the individual’s testimony
“just strengthens how impressed I am with your sobriety. And I think, especially saying that you
wouldn’t get back with your wife and have a family again with your children if she’s still
drinking or using pot. I mean, that says a lot in terms of your priorities.” Tr. at 89. I agree. 

I further believe that the intensity of the individual’s current rehabilitative efforts distinguishes
them from his past, failed attempts at maintaining his sobriety. In 1994, the individual enrolled
in and completed an out-patient rehabilitation program at a local hospital. Tr. at 79. Although
regular attendance at AA was recommended to reinforce the individual’s sobriety, he only “went
to one meeting.” Id. Nevertheless, he was able to refrain from drinking until 1997, although he
admitted to using marijuana “four or five times” during this period. Tr. at 77. In February 1999,
the individual again attempted to stop using drugs and alcohol. As part of his efforts, he moved
to another state in the belief that removing himself from his surroundings would help him to
maintain his sobriety. PSI at 73-74. This apparently worked for “a couple of months,” and then
the individual began associating with people who used alcohol and drugs, and  resumed using
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himself. PSI at 74. There is nothing in the record to indicate that the individual attended AA or
sought any other ongoing counseling during this period. The individual made another attempt to
stop in 2001, and, as he previously testified, participated in “five to ten” sessions of professional
counseling. Again, however, the individual did not avail himself of AA or any other ongoing
treatment, and he subsequently suffered a relapse. Tr. at 79-80. 

On this occasion, however, the individual has obtained a sponsor, has regularly attended AA
meetings over an extended period of time, and has diligently implemented its twelve step
program. This course of action has led to what is apparently the individual’s longest period of
abstinence from alcohol and illegal drug usage since he began abusing these substances. 

VI. CONCLUSION

Based on the factors discussed above, I find that the individual has shown rehabilitation from his
alcohol and drug dependencies and has adequately addressed all of the security concerns set
forth in the Notification Letter. In reaching these conclusions, I do not mean to suggest that his
struggles with substance dependence are over. Indeed, the individual’s own history of temporary
sobriety and subsequent relapse attest to the pernicious and persistent nature of the individual’s
illness. However, the individual’s determination to reclaim his life is impressive, and has
convinced me that his chances of suffering a relapse are remote. I therefore find that the
individual has demonstrated that granting him a clearance would not endanger the common
defense and would be clearly consistent with the national interest. Accordingly, the individual
should be granted  access authorization. 

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: January 12, 2005
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This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” 1 A local 
DOE Security Office suspended the individual’s access authorization pursuant to the provisions 
of Part 710. In this Decision I will consider whether, on the basis of the testimony and other 
evidence in the record of this proceeding, the individual’s access authorization should be 
reinstated. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should no t be 
reinstated at this time. 
 
I. Background 
 
The individual held a DOE security clearance in the 1990s when he worked for a former 
employer. In 2002, the individual’s current employer requested that the DOE reinstate his access 
authorization. A background investigation ensued and some potentially derogatory information 
surfaced.  The DOE attempted to resolve the security concerns associated with the derogatory 
information by conducting two personnel security interviews with the individual.  Unable to 
resolve its numerous concerns, the DOE referred the individual to a board-certified psychiatrist 
(DOE consultant-psychiatrist) for a mental evaluation. The DOE consultant-psychiatrist 
examined the individual in March 2003, and memorialized his findings in a report (Psychiatric 
Report or Exhibit 2-1).  In the Psychiatric Report, the DOE consultant-psychiatrist stated that the 
individual suffers from a Personality Disorder that “has been expressed in a chronic depression 
and, has caused significant defects in judgment and reliability in the past – including excessive 
alcohol use, illegal drug use, bankruptcies, divorces, military nonjudicial punishments and 
demotions, and firings for sexual harassment.” Ex. 2-1. The DOE consultant-psychiatrist opined 
that the  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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individual’s personality disorder is an illness or mental condition that causes, or may cause a 
significant defect in judgment and reliability in the future. 
 
Based on the psychiatric report and other information uncovered during the background 
investigation, the DOE sent the individual a letter advising him that it possessed reliable 
information that created a substantial doubt regarding his eligibility to hold a security clearance.  
The DOE also advised that the derogatory information it possessed fell within the purview of 
three potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, 
subsections  (h), (k) and (l) (Criteria H, K, and L respectively).2  
 
Upon his receipt of the Notification Letter, the individual exercised his rights under the Part 710 
regulations and requested an administrative review hearing.  On April 15, 2004, the Director of 
the Office of Hearings and Appeals appointed me the Hearing Officer in this case. I conducted a 
hearing in this matter within the time prescribed in the regulations. 10 C.F.R. § 710.25(g).  At the 
hearing, the individual represented himself and presented his own testimony and that of eight 
witnesses. The DOE presented testimony from two witnesses.  In addition to the testimonial 
evidence, the DOE tendered 19 exhibits into the record, and the individual submitted 32 exhibits. 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 

                                                 
2  Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in 

the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment 
and reliability.” 10 C.F.R. § 710.8(h).  Criterion  K relates to information that a person has “[t]rafficked in, sold, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled Substances 
established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, 
amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense 
drugs in the practice of medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8(k).  Criterion L 
relates, in part, to information that a person has “[e]ngaged in any unusual conduct or is subject to any circumstances 
which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe 
that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to 
act contrary to the best interests of the national security.”  Such conduct or circumstances include, among other 
things, criminal behavior.  10 C.F.R. § 710.8 (l).  
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The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the 
regulations to resolve any doubt as to an individual’s access authorization eligibility in favor of 
the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue  
 
As previously noted, the DOE cites three potentially disqualifying criteria as bases for 
suspending the individual’s clearance, i.e., Criteria  H, K and L. 
 
With regard to Criterion H, the DOE relies on the opinion of a DOE consultant-psychiatrist that 
the individual suffers from a personality disorder that causes, or may cause, a significant defect 
in his judgment or reliability. In the Psychiatric Report, the DOE consultant-psychiatrist 
explained that the individual has some traits of a Borderline Personality Disorder and some traits 
of an Antisocial Personality Disorder. These personality disorders, states the DOE consultant-
psychiatrist, are included in Cluster B of the grouping of Personality Disorders set forth in the 
Diagnostic and Statistical Manual of the American Psychiatric Association, 4th edition, Text 
Revision (DSM-IV-TR). The DOE consultant-psychiatrist determined that “the precise 
formulation of the individual’s diagnosis” for purposes of the DSM-IV-TR is: Personality 
Disorder, Not Otherwise Specified (Cluster B Personality Disorder with antisocial and borderline 
traits). According to the DOE consultant-psychiatrist, the individual’s personality disorder has 
been expressed by his chronic depression.  More importantly, the DOE consultant-psychiatrist 
found that the personality disorder afflicting the individual has caused significant defects in the 
individual’s judgment and reliability in the past as manifested by the following: the individual’s 
excessive alcohol use, his illegal drug use, two bankruptcy filings, his marital problems and 
divorces, his problems in the military, and three job terminations for sexually harassing co-
workers.   
 
From a security perspective, emotional, mental and personality disorders can cause a significant 
defect in an individual’s psychological, social and occupational functioning.   
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These disorders are security concerns because they may indicate a defect in judgment, reliability, 
or stability.  See Appendix B to Subpart A of 10 C.F.R. Part 710. 
 
To justify Criterion K as one of the bases for suspending the individual’s security clearance, the 
DOE relates that the individual’s medical records from September 1999 reveal that the individual 
reported to his medical provider that had borrowed a muscle relaxant from friends as recently as 
a week before that medical visit. The individual also reported to his medical provider that he 
took Soma plus Hydrocodone for a “buzz.” Hydrocodone is a Drug Enforcement Agency 
Schedule II Controlled Substance.  The security concerns associated with this conduct are as 
follows.  First, improper use of, or illegal involvement with, drugs raises questions regarding a 
person’s willingness or ability to protect classified information.  See Appendix B to Subpart A of 
10 C.F.R. Part 710.  Second, the use of drugs in a manner that deviates from approved medical 
direction may impair social or occupational functioning and increase the risk of an unauthorized 
disclosure of classified information. Id. 
 
To support its Criterion L concerns, the DOE cites inconsistencies between information that the 
individual told the DOE during a 1996 personnel security interview (PSI) about his past drug use 
and information gleaned from medical records in 1999 on the same subject. Such inconsistencies 
raise questions about the individual’s honesty, trustworthiness, and reliability and his willingness 
to comply with rules and regulations and properly safeguard classified information. 
 
IV.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 
individual’s access authorization should not be reinstated at this time.  I cannot find that such 
reinstatement would not endanger the common defense and security and would be clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in 
support of this decis ion are discussed below. 
 

A. Criterion H 
 
Under the Part 710 regulations, the DOE may rely on the diagnosis of a psychiatrist that a person 
suffers from a mental condition or illness that causes or may cause a significant defect in 
judgment and reliability as a reason for concluding that a security concern exists  

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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under Criterion H.  As noted above, it is the opinion of the DOE consultant-psychiatrist that the 
individual suffers from a Personality Disorder, Not Otherwise Specified (Cluster B Personality 
Disorder with antisocial and borderline traits). According to the DOE consultant-psychiatrist, the 
individual’s four nonjudicial punishments in the Navy between 1988  and 1994, his two 
bankruptcy filings (one in 1995 and the other  in 2002), and his improper use of a prescription 
medication, Hydrocodone, are symptoms of an  antisocial personality.4 With regard to the 
individual’s borderline personality traits, the DOE consultant-psychiatrist noted the following 
information:5 
 

tHis three job terminations for sexual harassment     
     (March 2000, January 2001, and October 2001)6 
tHis past history of drug and alcohol abuse  
tHis history of chronic depression 
tHis pattern of unstable and intense interpersonal relationships  
 

The DOE consultant-psychiatrist explained that the individual did not fulfill enough criteria for 
him to render a specific diagnosis under the DSM-IV-TR that the individual suffers from an 
Antisocial Personality Disorder or a Borderline Personality Disorder.  It is the combined 
symptoms from this two personality disorders, opined the DOE consultant-psychiatrist, that 
triggered the diagnosis of Personality Disorder Not Otherwise Specified.   

 
At the hearing, the DOE consultant-psychiatrist testified that all the symptoms of the individual’s 
personality disorder are treatable. For example, with regard to the  

                                                 
4 According to the DOE consultant-psychiatrist, the individual’s four nonjudicial punishments in the Navy meet 
criterion 1 of the DSM-IV-TR’s definition for Anti Social Personality Disorder.  Criterion 1 is the “[f]ailure to 
conform to social norms with respect to lawful behaviors as indicted by repeatedly performing acts that are grounds 
for arrest.  Psychiatric Report at 9-10.  In addition, the individual’s two bankruptcy filings and his three terminations 
for sexual harassment meet Criterion 6 of the DSM-IV-TR. Id. Criterion 6 is “consistent irresponsibility, as 
indicated by repeated failure to sustain consistent work behavior or honor financial obligations.”  Id.  
 
5  The DOE consultant-psychiatrist opined that the individual’s past substance abuse and job terminations for sexual 
harassment meet Criterion 4 of the definition of  Borderline Personality Disorder in the DSM -IV-TR.  Id.at 9. 
Criterion 4 is “impulsivity in at least two areas that are potentially self-damaging (e.g. spending, sex, substance 
abuse, reckless driving, binge eating). Id. In addition, the individual’s two bankruptcy filings meet Criterion 2 of the 
definition of Borderline Personality Disorders in the manual.  Criterion 2 is “a pattern of unstable and intense 
interpersonal relationships characterized by alternating between extremes of idealization and devaluation.”  Finally, 
the individual’s chronic depression meets Criterion 7 of the Borderline Personality Disorder definition which states 
“chronic feelings of emptiness.” Id.  
 
6 According to the record, the individual worked for one DOE contractor from December 1998 until March 2000. 
His employer terminated him after a third violation for creating a hostile work environment for female employees by 
making abusive and inappropriate comments, gestures and actions.  After a four month period of unemployment the 
individual found another job in July 2000.  He worked there for six months before his employer terminated him after 
one earlier warning for “extremely serious misconduct,” including engaging in sexually explicit conversations and 
revealing his body piercings.  He was again unemployed for four months until he obtained a job in May 2001.  His 
employer terminated him five months later for making inappropriate sexual comments and inappropriate touching. 
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individual’s past abuse of drugs, the remedy is to abstain from drugs. Transcript of Hearing (Tr.) 
at 56.  As for the past alcohol abuse, the remedy is sobriety, psychotherapy, counseling and 
Alcoholics Anonymous (AA). Id. With respect to the personality issues, the DOE consultant-
psychiatrist recommends weekly psychotherapy for one year. Id. at 57, 62. Finally, regarding the 
individual’s depression, the DOE consultant-psychiatrist recommends that the individual have 
his prescription medication monitored by a psychiatrist. Id. at 62.  The DOE consultant-
psychiatrist concluded if the individual follows his recommendations, the individual should be 
re-evaluated by a psychiatrist.  At that point, the DOE consultant-psychiatrist believes it likely 
that the individual’s personality disorder would no longer pose a threat to his judgment and 
reliability. Id. 
 

1. Mitigating Evidence 
 

a. Documentary Evidence 
 

As an initial matter, the individual challenges the diagnosis at issue.  He presented a letter from a 
licensed social worker who has treated him on an outpatient basis on two occasions. Exhibit E-1.  
In the letter, the social worker states that she diagnosed the individual as suffering from a low-
level, chronic depression (Dysthymic Disorder) for which the individual is being treated with an 
antidepressant, Serzone.  Id.  The social worker also opined in the letter that the individual is 
suffering from an Adjustment Disorder with Mixed Anxiety and Depressed Mood because of the 
stress related to the pending administrative review process. Id.  Finally, the social worker wrote 
that she did not see any signs of a personality disorder or major mood, behavior, or addition 
disorder. Id. 
 
The individual also submitted records showing that during the time that he participated in the 
DOE’s Personnel Security Assurance Program (PSAP)7 in the late 1990s while employed by 
another DOE contractor, mental health professionals affiliated with the DOE never questioned 
his mental health. See Exhibits E-4 to E- 11.  
 
In addition, the individual provided evidence to show that medical doctors have prescribed 
Hydrocodone for his use to alleviate knee pain since 1998. Specifically, he submitted a medical 
chart note from June 1998 showing that a physician prescribed Lortabs, the brand name for 
Hydrocodone. Exhibit B-2.  He also submitted a recent prescription dated May 2004 for the 
Hydrocodone. Exhibit B-1. 
 
The individual’s medical records also show that in September 1999 he entered a six-  week 
intensive outpatient substance abuse program for his alcohol usage and began attending AA. 
Exhibit 2-2. By June 2000, the individual had completed his  

                                                 
7   The DOE’s Personnel Security Assurance Program (PSAP)was a special access authorization program, mandated 
by DOE for positions: (1) that afforded direct access to Category I quantities of special nuclear material or had the 
direct responsibility for transportation or protection of Category I quantities of special nuclear material (2) that were 
identified as nuclear material production reactor operators, or (3) that had the potential for causing unacceptable 
damage to national security. [formerly found in Part B of 10 CFR Part 710].  The PSAP program is now part of the 
DOE’s Human Reliability Program. 
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psychotherapy, substance abuse counseling, and participation in AA. Exhibit 2-1. Subsequently, 
he resumed drinking on a reduced basis. The individual continues to drink alcohol occasionally, 
according to his own testimony. Tr. at 129. Laboratory results from tests ordered by the DOE 
consultant-psychiatrist in March 2003 revealed that the individual’s liver enzymes are within 
normal limits.  Exhibit 2-1. 
 

b. Testimonial Evidence 
 
In his testimony, the individual addressed his drug and alcohol use, his impulse control problems 
in the workplace and in his personal life and his depression.  
 
With regard to the allegation that he has used illegal drugs, the individual first denied ever using 
LSD or cocaine in the past. Tr.at 125.  It is his position that the notes from a counseling center 
upon which the DOE relies do not accurately reflect what he told the counselors regarding his 
past drug use. Id.  He is certain that he told the counselors about his past usage of marijuana.8 Id.  
He added, however, that he had hit a low point in his life when he sought counseling and “I just 
have no idea what I would have said or admitted to.” Id. In concluding, the individual stated 
under oath that he never used any illegal drug except for marijuana. Id. at 126. As for his use of 
muscle relaxants, the individual pointed to the documentary evidence showing that he has not 
only had a prescription for Hydrocodone since 1998 but he used the drug while under the 
supervision of a medical doctor.  Id. at 110.  He testified that he used Hydrocodone for 
approximately one year from June 1998 until June 1999. Id. at 112.  At the request of the DOE, 
the individual stopped using the medication to maintain his credentials in the PSAP program.  Id. 
He denies telling the counseling center that he borrowed muscle relaxants from friends on or 
around September 1999. Tr. at 113.  
 
With regard to his problems with impulse control, the individual testified that he is currently in a 
stable relationship with his girlfriend of two years. Id. at 127. As for the three terminations for 
sexually harassing co-workers, the individual testified that these incidents occurred soon after he 
was discharged from the Navy where he had served for 20 years. Id. at 108. He explained that he 
“didn’t know how to react in the real world” after spending 270 days a year for 20 years living in 
a submarine with 120 men. Id. He further explained that he had never regularly worked around 
women in the Navy. Id. at 118. He also explained that at the time these three terminations 
occurred, his second marriage had just ended, another relationship had terminated, and he began 
taking medication for depression. Id. at 116. He testified that he has learned from his mistakes 
and that in the two and one-half years that he has been with his new employer, he has not caused 
any similar problems in the workplace. Id. at 117.  
 
To corroborate his explanation about his difficulty transitioning from military to civilian life, the 
individual presented the testimony of a co-worker who had spent 22 years in the U.S. Navy. The 
co-worker testified that he, too, had problems assimilating into civilian  

                                                 
8  The individual’s past marijuana use is not in dispute.  The individual told the DOE about his past usage of 
marijuana during a 1996 PSI, and he subsequently signed a Drug Certification to mitigate the security concerns 
associated with that illegal drug use. Tr. at 17, 23. 
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life from the military and had to learn that “cursing like a sailor” is not acceptable in the 
corporate world. Id. at 92.  One of the individual’s co-workers who currently shares an office 
with him testified that she has never felt that the individua l has acted or said anything sexually 
harassing. Id. at 85.  One of the individual’s managers testified that the individual has a quick 
wit. Id. at 98.  Even though no one has ever complained to the manager about the individual’s 
comments, the manager has on occasion asked the individual to “hold his tongue a bit.” Id. 
Another witness who is a project leader at the individual’s place of employment testified that the 
individual is outspoken but that no one has ever complained about his comments. Id. at 74. 
 
The individual addressed the four nonjudicial punishments that he received in the military by 
describing in detail that he received two of the four punishments for the improper actions of 
subordinates. Id. at 134. One of the individual’s co-workers who also spent more than two 
decades in the U.S. Navy testified that “it’s common in the military for a supervisor to be 
punished if one of his workers makes a mistake.” Id.at 92.  The individual also submitted 15 
awards and letters of commendation that he received while in the military. Exhibits C-1 to C-15.  
He asks that the four isolated incidents at issue be judged against the numerous positive things 
that he accomplished in his Navy career. Tr. at 136. 
 
Finally, with regard to his depression the individual testified that he plans to continue seeing the 
social worker and had no objection to consulting a psychiatrist to oversee his medication 
management. Id. at 122. 
 

2. Evaluation of Evidence 
 
In evaluating the evidence, I gave considerable deference to the opinion of the DOE consultant-
psychiatrist who provided additional insight into the individual’s rehabilitative efforts after 
listening to all the testimonial evidence at the hearing.  The DOE consultant-psychiatrist thought 
that the individual had made a number of improvements since he had evaluated him more than a 
year before the hearing. Id. at 140.  According to the DOE consultant-psychiatrist, drugs are no 
longer an issue for the individual. Regarding the individual’s depression and mood problems, the 
DOE consultant-psychiatrist believes that the antidepressants are handling them. As for the 
individual’s job terminations stemming from sexual harassment, the DOE consultant-psychiatrist 
learned for the first time at the hearing that the individual had been living in an all male 
environment in a submarine for a good portion of the 20 years that preceded these incidents.  It is 
significant, according to the DOE consultant-psychiatrist that the individual has not engaged in 
similar conduct in the past two to three years.  With regard to the individual’s interpersonal 
relationships problems, the DOE consultant-psychiatrist opined that the individual has improved 
in this area.  However, the DOE consultant-psychiatrist still has mild concerns about the 
individual’s occasional drinking because he believes that alcohol should not be consumed with 
antidepressants.  In the end, the DOE consultant-psychiatrist concluded that while all the 
individual’s problems are not gone, the individual “is on the right track to addressing all his 
issues.” Id. 
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I also considered the documentary evidence from the social worker that the individual submitted. 
There are two reasons why this evidence is insufficient to overcome the diagnosis here.  First, the 
individual did not tender any evidence of the social worker’s educational or occupational 
qualifications.  I inferred from the initials that follow the social worker’s name on the letter that 
she is a licensed social worker.  Even assuming that the social worker possessed the requisite 
credentials to opine about the individual’s mental health, I find that the opinion of a extensively 
trained psychiatrist such as the DOE consultant-psychiatrist is entitled to more weight. Second, 
the social worker did not appear as a witness and, as a consequence, could not be questioned 
about such matters as the basis or bases for her diagnoses, the kind of counseling that she is 
providing to the individual, the individual’s treatment plan and duration, and her prognosis for 
the individual’s rehabilitation efforts. 
 
Based on a careful examination of the testimonial and documentary evidence, I find that the 
individual has not mitigated the Criterion H concerns in this case.  A key component of the 
individual’s rehabilitation from his mental condition, i.e., psychotherapy and counseling one 
time per week for one year, is lacking at this point.  The evidence in the record indicates that the 
individual began counseling for his problems in May 2004. Exhibit E-1.  Considering the DOE 
consultant-psychiatrist’s recommendation that the individual receive one year of counseling, the 
earliest that the individual could possibly achieve rehabilitation would be May 2005.  Until then, 
the risk that the individual’s personality disorder might adversely affect his judgment and  
reliability is palpable.  Accordingly, I must find that the DOE’s Criterion H concerns remain 
unresolved. 
 

B. Criterion K 
 

The documentary evidence shows that the individual had a prescription for Hydrocodone in 1998 
and 2004.  The individual testified that he had the prescription continuously for six years from 
1998 through 2004, although there is no documentary evidence in the record to support this 
contention. According to the individual, he stopped getting his prescription for Hydrocodone 
refilled sometime in June 1999 in order to maintain his credentials with the DOE’s PSAP 
Program.  
 
Counseling records from September 1999 record that the individual borrowed muscle relaxants 
from friends.  Exhibit 2-2. At the hearing the DOE Counsel inquired about this statement.  The 
following exchange occurred: 
 
DOE Counsel: Ms. XXXX has noted that, “He borrowed muscle relaxants from friends, 

and last did this a week ago.”  This was September 22 of `99. 
 
Individual: That one, sir, I have no recollection of saying that.  I don’t borrow muscle 

relaxants or medications from friends. Some of these—I can only 
conjecture that some of these people may have put it in, on maybe taken 
what I said wrong, or put it in there just so I’d be a  
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 better candidate for treatment or for insurance purposes.  I can’t speak for 
them, I can only speak for myself. 

 
DOE Counsel: Then also, Dr. XXXX’s evaluation dictated October 7, 1999, she noted, 

“However, a few months ago, he, “meaning you,” was taking a muscle 
relaxant, hydrocodone, for the accompanied buzz.”  Did you tell her that? 

 
Individual: No, sir, I don’t recall saying that.  
 
DOE Counsel: Do you know where she got that from? 
 
Individual: I don’t know.  Once again, I will say this, that maybe in jest or something, 

that I should pick a better forum for saying things. 
 
Tr. at 111-112. 
 
After observing the individual’s demeanor at the hearing and carefully considering his testimony, 
I am not convinced that the individual did not borrow Hydrocodone in September 1999 or use 
that controlled substance for an improper purpose. I find it difficult to believe that two different 
professionals would have mischaracterized information tendered by the individual on two 
separate occasions.  Moreover, these medical records provide contemporaneous evidence on the 
drug use at hand.  Finally, even if the individual had a prescription for the Hydrocodone in 
September 1999, I note that he had agreed on or around June 1999 to refrain from taking that 
narcotic in order to maintain his PSAP credentials.  In the end, the burden is on the individual to 
mitigate the DOE’s concerns associated with the information at issue in this case.  I find that he 
has not met his burden with regard to the Criterion K concerns.   
 
C. Criterion L 
 
The DOE’s Criterion L concerns arise from the individual’s inconsistent statements concerning 
his past use of illegal drugs. According to the Psychiatric Report, the individual told the DOE 
consultant-psychiatrist in 2003 that while he was in high school he not only used marijuana but 
also tried LSD twice. Exhibit 2-1 at 2. According to counseling records dated September 1999, 
the individual reported to a social worker that he had used LSD in high school, cocaine in 1985, 
and speed. Exhibit 2-2. In addition, counseling records from October 1999 reveal that the 
individual told a psychologist that he had used LSD and speed in high school as well as smoked 
“my weight in marijuana.” Id. In contrast to the information cited above, the individual 
specifically denied using cocaine, speed, LSD and other drugs during a PSI in 1996. Exhibit 4-3 
at 18. During the 1996 PSI, the individual admitted using marijuana “one time” in high school.  
Id.at 17. 9 
 

                                                 
9  I note that in 1996 the DOE mitigated the individual’s drug use during his high school years, relying on the 
individual’s representation that he had only experimented with marijuana one time in 1978.Exhibit 1-8.  It was on 
the strength of this representation that the individual was provided a Drug Certification to sign in 1996. Id. 
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At the hearing the individual testified that he does not recollect telling the social worker or the 
psychologist at the Counseling Center that he had used cocaine. Tr. at 125.  He added that it was 
a low point in his life and “I just have no idea what I would have said or admitted to.” Id. It is the 
individual’s position that the Counseling Center either misquoted him in their records or 
erroneously put information into his records. Id.  He then reaffirmed in his testimony that he 
never used LSD. 
 
The individual did not convince me that his only use of illegal drugs was marijuana in high 
school. It strains credulity that both a social worker and a psychologist would have erroneously 
reported in medical records written in two different months in 1999 that the individual had 
experimented with LSD and speed in one instance and cocaine in another instance.  Moreover, 
the individual does not even address his statement in 2003 to the DOE consultant-psychiatrist 
that he tried LSD in high school.   
 
In considering the individual’s explanations for his seeming lack of candor with regard to his 
past drug usage, I gave weight to the testimony of the DOE consultant-psychiatrist who testified 
a second time at the end of the hearing after having heard the testimony of all the witnesses.  The 
DOE consultant-psychiatrist opined that the individual did not convince him that he did not 
remember relaying information to the counseling center in 1999.  The DOE consultant-
psychiatrist pointed out that the individual’s own medical records show that he has a very high 
IQ, a fact that led the DOE consultant-psychiatrist to disbelieve that the individual did not recall 
specific information that he had provided in 1999. 
 
After careful consideration of all the evidence, I find that the individual has not provided credible 
explanations for the differing accounts that he provided regarding his past illegal drug use.  
Moreover, as I noted in Section IV.B. above, it is possible that the individual may have used 
Hydrocodone in September 1999 after assuring the DOE that he would discontinue use of that 
narcotic so as to maintain his PSAP credentials. All these factors cause me to have lingering 
doubts about the individual’s reliability, trustworthiness, and honesty.  For this reason, I cannot 
find that the individual has mitigated the Criterion L concern at issue. 
  
V. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria  H, K, and L as to 
whether the individual’s access authorization should be reinstated.  After considering all the 
relevant information, favorable and unfavorable, in a comprehensive common-sense manner, I 
have found that the individual has not brought forth sufficient evidence to mitigate all of the 
security concerns advanced by the DOE. I therefore cannot find that reinstating the individual’s 
access authorization would not endanger the common defense  
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and would be clearly consistent with the national interest.  Accordingly, I have determined that 
the individual’s access authorization should not be reinstated.   
 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 22, 2004 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



1  An access authorization is an administrative determination that an individual is eligible
for access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to in this Decision as an access authorization or a security clearance.

* The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

February 11, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 16, 2004

Case Number: TSO-0097

This decision concerns the eligibility of  XXX XXX XXX (hereinafter referred to as "the Individual")
to obtain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”
The local Department of Energy security office (the LSO) denied the Individual's request for an access
authorization under the provisions of Part 710.  This decision considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be granted.1  For
the reasons stated below, I find that the Individual's access authorization should be granted.

I. BACKGROUND 

The present case concerns an Individual who is alleged to be “a user of alcohol habitually to excess.”
The events leading to this proceeding began when the LSO reviewed information gathered during a
background investigation of the Individual.  That information indicated that he had been arrested for two
alcohol related incidents in 1990 and 1993.  A personnel security interview (PSI) of the Individual was
conducted.  The Individual was then asked to submit to an examination by a DOE consultant psychiatrist
(the DOE Psychiatrist).  On November 26, 2002, the DOE Psychiatrist conducted a forensic psychiatric
examination of the Individual.  DOE Psychiatrist’s Report at 1.  In addition to conducting this
examination, the DOE Psychiatrist reviewed selected portions of the Individual’s security file and
selected medical records.  On November 28, 2002, the DOE Psychiatrist issued a report in which he
opined that the Individual habitually used alcohol to excess.  The DOE did not diagnose the Individual
with Alcohol Abuse or Dependence or any other medical condition or disorder.    The DOE Psychiatrist
further opined that the Individual was not sufficiently rehabilitated and reformed to resolve the security
concerns raised by his alleged habitual use of alcohol. Specifically, the DOE Psychiatrist opined that in
order to establish rehabilitation from his habitual use of alcohol to excess, the Individual must:
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(1) Produce documented evidence of attendance at Alcoholics Anonymous for a minimum
of 100 hours with a sponsor, at least once a week, for a minimum of two years and be
completely abstinent from alcohol and all non-prescribed controlled substances for a
minimum of 1 year following the completion of this program =2 years of sobriety. 

 
(2) Satisfactorily complete a minimum of 50 hours of a professionally led, substance
abuse treatment program, for a minimum of 6 months, including what is called ‘aftercare,’
and be completely abstinent from alcohol and all non-prescribed controlled substances
for a minimum of 1 and 1/2 years following the completion of this program = 2 years of
sobriety.  

 
DOE Psychiatrist’s Report of Examination at 18 (emphasis in the original).  The DOE Psychiatrist further
opined that “any future resumption of drinking alcohol or using non-prescribed controlled substances will
be evidence that the subject is not showing adequate evidence of rehabilitation.”  Id.  The DOE
Psychiatrist opined that in order to establish reformation from his habitual use of alcohol to excess, the
Individual must either:

(1) If the subject goes through one of the two rehabilitation programs listed above, then
2 years of absolute sobriety would be necessary to show adequate evidence of
reformation.

(2) If the subject does not go through one of the two rehabilitation programs listed above,
then 3 years of absolute sobriety would be necessary to show adequate evidence of
reformation.  

DOE Psychiatrist’s Report of Examination at 18.  The DOE Psychiatrist further opined that “any future
resumption of drinking alcohol or using non-prescribed controlled substances will be evidence that the
subject is not showing adequate evidence of reformation.”  Id. 

After receipt of the DOE Psychiatrist’s Report, the LSO initiated an administrative review proceeding.
See 10 C.F.R. § 710.9.  The LSO then issued a letter notifying the Individual that it possessed information
that raised a substantial doubt concerning his eligibility for access authorization (the Notification Letter).
The Notification Letter  alleges that the Individual has "been, or is, a user of alcohol habitually to
excess.”  10 C.F.R. § 710.8(j)(Criterion J).  

The Individual filed a request for a hearing in which he made a general denial of the allegations contained
in the Notification Letter.  This request was forwarded to the Office of Hearings and Appeals (OHA) and
I was appointed as Hearing Officer.

At the hearing, the DOE Office presented one witness: the DOE Psychiatrist.  The Individual presented
two witnesses: his supervisor and a board-certified psychiatrist.  The Individual also testified on his own
behalf.
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2  The Regulations do not require that a determination that a person is or has been a user
of alcohol habitually to excess be supported by the opinion of a medical professional .

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting
or continuation of access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I have considered the following
factors in rendering this opinion: the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the
conduct; the Individual's age and maturity at the time of the conduct; the voluntariness of the Individual's
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§
710.7(c),  710.27(a). The discussion below reflects my application of these factors to the testimony and
exhibits presented by both sides in this case.

III.  FINDINGS OF LAW AND FACT

In the present case, the LSO is concerned that the Individual has been drinking habitually to excess.  The
Notification Letter does not allege that the Individual suffers from Alcohol Abuse or Dependence.  The
bases for the accusation that the Individual habitually drinks to excess are set forth in the Notification
Letter.  The Notification Letter claims:

(1) The DOE Consultant Psychiatrist reported that the Individual is “a user of alcohol habitually to
excess. . ..” 2

(2) The Individual was arrested for Disorderly Conduct in 1993.  He later pled guilty to this charge.  The
Individual was under the influence of alcohol when the events that culminated in this arrest occurred.

(3) The Individual was arrested and was charged with being an “Accessory in Minor Procuring Alcoholic
Beverages” in March 1990.

(4) On May 14, 2002, the Individual admitted that he drank to the point of intoxication on a monthly
basis.  
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3  The Individual apparently reported this fact to the DOE Psychiatrist during his forensic
psychiatric examination.  The Individual attempted to place this information in context by
testifying that his mother had made this comment when he was a teenager.  Tr. at 16.  

4  A former DOE Consultant Psychiatrist (the Former DOE Psychiatrist) testified on the
Individual’s behalf.  The Former DOE Psychiatrist testified that he performed a forensic
psychiatric examination of the Individual and could not find any evidence of a any substance-
induced or psychiatric disorder.  Tr. at 51. 

5  The Transcript indicates that Individual testified that his birthday occurred in June, but
both the Individual’s wife’s sworn declaration and a Questionnaire for National Security
Positions completed by the Individual indicate that his birthday occurred in January.  In addition,
the subsequent testimony of the DOE Psychiatrist indicated that he had heard the Individual
testify that his birthday occurred in January.  Tr. at 26.      

(5) The Individual reported that his mother had expressed concern regarding his intake of alcohol.3     
I note that the issue before me, whether the Individual is a habitual user of alcohol to excess, is difficult
to address. 4  Neither the Part 710 Regulations (the Regulations) nor the DOE’s Adjudicative Guidelines
for Determining Eligibility for Access to Classified Information, set forth at Appendix B to Subpart A
of 10 C.F.R. Part 710 (the Guidelines) define the terms “habitual” or “excess.”  It is safe to assume that
by excess it is meant intoxication.   The Guidelines state: “Excessive alcohol consumption often leads
to the exercise of questionable judgment, unreliability, failure to control impulses, and increases the risk
of unauthorized disclosure of classified information due to carelessness.”   Guideline G: Alcohol
Consumption.  The determination of an individual’s suitability to maintain a DOE access authorization
is in essence a risk assessment.  Whenever an individual with a DOE access authorization becomes
intoxicated, the risk of an unauthorized disclosure exists.  The more often a particular clearance holder
is intoxicated, the greater the risk is of an unauthorized disclosure.  While there exists no prohibition
against a clearance holder occasionally ingesting alcohol to the point of intoxication on his own time, if
a clearance holder becomes intoxicated often enough, the risk becomes too great for the DOE to allow
the Individual to maintain an access authorization.  Unfortunately, the Regulations and the Guidelines
offer no specific guidance in determining that point at which the risk becomes too great.  

In the present case, I have been spared the difficult decision of determining whether or not the risk
resulting from the monthly use of alcohol to the point of intoxication is acceptable.  The Individual has
convinced me that he has discontinued his use of alcohol completely and intends to refrain from any use
of alcohol in the future.  The Individual testified that he has refrained from the use of alcohol since his
birthday in January 2003.  Tr. at 19.5  The Individual further testified credibly that he intends to refrain
from using alcohol in the future.  Id.  The Individual’s wife submitted a sworn declaration stating that
her husband had not consumed alcohol since his birthday in January 2003.  In addition, the Individual
explained that he has adopted a new health conscious lifestyle in which alcohol does not fit.  Tr. at 71.
Specifically, the Individual testified that he had become involved 
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6  The DOE Psychiatrist’s testimony indicates that he suspects the Individual might have
an alcohol related disorder, for which he was unable to gather sufficient evidence.  Tr. at 25. 
This concern was apparently based upon the Individual’s alleged long history of drinking
habitually to excess, the Individual’s family history of Alcohol Dependence and the DOE
Psychiatrist’s concern that the Individual was “close to meeting some of the criteria for Alcohol
Dependence.”  Tr. at 25.    

with Tai-kwon-do and Tai-bo.  Tr. at 20.  These disciplines keep the Individual occupied and require a
commitment to physical fitness.  Tr. at 71.   I find the Individual’s testimony that he has refrained  from
using alcohol for the past 18 months to be credible.  Therefore, I have no doubts about the Individual’s
commitment or ability to refrain from further alcohol use.  Accordingly, I find that any risk from the
Individual’s monthly intoxication has been mitigated by the Individual’s 18 months of sobriety and his
commitment to refrain from future alcohol use.

The DOE Psychiatrist has opined that the Individual should be required to have completed the same sort
of rehabilitation or reformation program that an individual with an Alcohol Abuse or Dependence
diagnosis would need to mitigate the security concerns raised by those disorders.  I am not of that same
opinion.  Individuals with substance abuse disorders have medical disorders requiring treatment and it
is well settled that such individuals face a significant risk of relapse.   6 However, the Individual’s alleged
past habitual intoxication has not been shown to be the result of a disorder.  In my opinion, the
Individual’s 18 months of abstinence coupled with his commitment to refrain from using alcohol in the
future suffice to resolve any security concerns raised by his use of alcohol.                        

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has resolved the security concerns raised
under Criterion J.  Therefore, the Individual has demonstrated that granting his security clearance would
not endanger the common defense and would be clearly consistent with the national interest.
Accordingly, the Individual's access authorization should be granted at this time. The LSO may seek
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: February 11, 2005
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This Decision concerns the eligibility of XXXXXXXX XXXXXX (hereinafter referred to as 
“the individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.@  A Department of Energy Operations Office 
(DOE Operations Office) informed the individual that it was in possession of reliable 
information that created a substantial doubt regarding the individual=s eligibility for access 
authorization under the provisions of Part 710.  This Decision considers whether, on the 
basis of the evidence and testimony presented in this proceeding, the individual=s access 
authorization should be granted.  As set forth below, it is my decision that the individual=s 
security clearance should not be granted. 

 
 

I. Background 
 
The individual has been employed by a contractor at a DOE facility since May 2002.  After 
his hiring, the contractor requested access authorization for the individual.  The DOE 
received derogatory information regarding the individual’s eligibility to hold access 
authorization, and in December 2002, the individual participated in a personnel security 
interview (PSI).  The security concerns raised by that information were not resolved by the 
PSI and in February 2003, the individual was diagnosed by a DOE consultant-psychiatrist 
as suffering from alcohol abuse.   
 
In January 2004, DOE informed the individual how to proceed to resolve the security 
concerns that had created a doubt regarding his eligibility for access authorization. 
Notification Letter (January 14, 2004).  The Notification Letter stated that the derogatory 
information regarding the individual falls within 10 C.F.R. ' 710.8 (j) and (l) (Criteria J and 
L).  The DOE Operations Office invoked Criterion J on the basis of information that the 
individual has been or is a user of alcohol habitually to excess, or has been diagnosed by a 
board-certified psychiatrist, or other licensed physician or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.  In this regard, the Notification Letter 
states that a DOE consultant-psychiatrist diagnosed the individual as suffering from alcohol 
abuse without adequate evidence of rehabilitation or reformation.  Criterion L is invoked 
when a person has allegedly engaged in any unusual conduct or is subject to any 



 
 

-- 2 --

circumstances which tend to show that the individual is not honest, reliable, or trustworthy, 
or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security. The DOE Operations Office invoked Criterion L based on 
the individual’s history of six arrests between 1984 and 1992, five related to alcohol and 
one related to drugs.      
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b). On April 14, 2004, I was appointed 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call his mother, his supervisor, two colleagues and a 
friend as witnesses.  The transcript taken at the hearing shall be hereinafter cited as ATr.@  
Various documents that were submitted by the DOE counsel during this proceeding 
constitute exhibits to the hearing transcript and shall be cited as AEx.@  Documents that 
were submitted by the individual during this proceeding are also exhibits to the hearing 
transcript and shall be cited as AIndiv. Ex.@  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. ' 
710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should not be granted because I cannot conclude that 
such approval would not endanger the common defense and security and would be  



 
 

-- 3 --

clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings 
that I make in support of this determination are discussed below. 
 
 
A.  Findings of Fact 
 
The individual began drinking alcohol once a month at the age of 17.  PSI at 65.  Around 
the age of 18 or 19, he increased his drinking to approximately one six-pack per week and 
often drank daily.  Id. at 20, 69-70; Ex. 5 (Report) at 2.   In 1984, at the age of 18, the 
individual was arrested for Distribution of a Controlled Substance to a Minor.  Notification 
Letter at 3.  He also smoked marijuana occasionally.  PSI at 98.  Between 1986 and 1992 
(the ages of 19 and 25) the individual was arrested four times for Driving While Intoxicated 
(DWI), and once for Possession of Alcohol as a Minor.  Notification Letter at 3; PSI at 57. 
During that same time period, his mother and the court sent him to various mental health 
professionals for alcohol related issues.  PSI at 85-90.  At the age of 25, he voluntarily 
enrolled in an alcohol treatment program.  Id. at 85-86.  The individual married in 1994.  
Report at 6.  His wife also had an alcohol problem, and they drank together frequently.  PSI 
at 73, 81.  According to the individual, he tried twice to stop drinking in order to help his 
wife.  Id. at 74-75, 82.   However, both times he resumed drinking because he did not think 
it would hurt anyone, or because he was at a social event.  Id. at 83.  The individual 
described his wife as a heavy drinker, and admitted that alcohol caused problems in his 
marriage, including financial problems.  Id. at 73-76, 83.   
 
In May 2002, the individual began working at the DOE facility.  Ex. 6.  His employer 
requested a security clearance and the individual filled out a Questionnaire for National 
Security Positions (QNSP) in July 2002. Ex. 6.  During a PSI in December 2002, the 
individual stated that he had again stopped drinking, this time one week before the 
interview.  PSI at 82.  He told the interviewer that his wife was “consuming a lot of alcohol,” 
and threatened to leave her if she did not stay sober.  Id.  at 82-83.  However, he and his 
wife resumed drinking in January 2003.  Report at 11.  He now considers himself a 
recovering alcoholic.  PSI at 95.   
 
In February 2003, the individual was evaluated by a DOE psychiatrist.  Ex. 5.  The 
individual tested negative for alcohol and drugs in his urine screen, but his blood test 
showed elevated liver enzymes.  Report at 6.  The psychiatrist described the individual’s 
current drinking pattern as up to six beers per day in the previous month.  Id.  at 5.  The 
psychiatrist concluded that the individual suffers from alcohol abuse with no evidence of 
rehabilitation or reformation.   
 
B.  DOE=s Security Concern 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Review, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 



 
 

-- 4 --

Security Review, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, the alcohol had the effect of impairing the individual=s judgment such that he operated 
a motor vehicle while intoxicated, violated the law, and was arrested.  The alcohol 
intoxication caused the individual to exhibit unusual conduct that led to multiple alcohol-
related arrests.  Therefore, DOE=s security concerns are valid and the agency has properly 
invoked Criteria J and L in this case. 

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing about his two hour evaluation 
of the individual that took place in February 2003.  Tr. at 16-20.  The psychiatrist stated that 
his initial reading of the file contained evidence of an alcohol use disorder, based on the 
individual’s history of excessive drinking from his teens through his mid-twenties, and also 
a record of five alcohol related arrests and one arrest for Distribution of a Controlled 
Substance to a Minor.  Id.   The individual’s drug screen was normal, but his blood tests 
reflected elevated liver enzymes.  Id. at 22-23; 28.  According to the doctor, this indicated 
that something was damaging the individual’s liver.  Id. at 24.  During the interview, the 
individual indicated that he was drinking up to six beers a day.  Id. at 28.  After reviewing 
the file and interviewing the individual, the psychiatrist ruled out other causes of liver 
damage and identified alcohol as the most likely cause of the elevated liver enzymes.  Id. at 
27-28.  The psychiatrist expressed concern about the individual’s denial of the serious 
problems caused by alcohol and the need to abstain.  Id. at 33. The individual maintained 
that he did not see the need to stop drinking or to seek formal treatment.  Id. at 33-35, 40.  
He blamed his current problems on his poor relationship with his wife.  Id. at 35.  Because 
the individual continued to drink, the psychiatrist diagnosed the individual as suffering from 
alcohol abuse without rehabilitation or reformation.  Id. at 36-40.  The psychiatrist opined 
that the individual probably drank to excess, based on the levels of his liver enzymes.  The 
psychiatrist concluded in his report the individual should maintain sobriety and attend 
alcohol treatment for one year.  Id. at 41-42.    
 

2.  Other Witnesses 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of his 
mother and several other witnesses.  Tr. at 45-84.  During her testimony, the individual’s 
mother described a troubled youth:  she acknowledged that the individual had an alcohol 
problem in his teens, that he had moved six or seven times between the ages of 16 and 26, 
that he had been involved with the law, and that he had a spotty employment history.  Tr. at 
77.  She said that he was estranged from her between the ages of 20 and 25.  Id.  at 78-79. 
 However, in the past 12 years the individual has turned his life around with steady 
employment, a close relationship with his mother, and no alcohol related arrests.  Id. at 79. 
She has not seen him drink to excess in 12 years.  Id. at 79.  According to the individual’s 
mother, his attendance at AA has had a positive effect on his life because he is now open 
about his alcohol problem and has a support group to assist him.  Id. at 83.     
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The individual’s supervisor testified that the individual has a good work ethic and no 
attendance problems.  Tr. at 46.  He has visited the individual at home, and last saw him 
drink six months prior to the hearing.  Id. at 49.  The individual never informed his 
supervisor that he had an alcohol problem, and the supervisor was not aware of the 
individual’s previous problems with alcohol.  Tr. at 54-58.  Another colleague testified that 
the individual is reliable, and that he has never seen the individual drink alcohol, even in the 
individual’s home.  Id. at 73-74.   Finally, the father of a close friend of the individual 
testified.  He had known the individual for 25 years, and stated that he last saw the 
individual intoxicated almost two years ago at the witness’ home.  Id. at 61.  He has also 
seen the individual’s wife intoxicated.  Id. at 64.  The witness stated that the individual 
stopped drinking a few years ago, but resumed and stopped again around December 2003. 
 Id. at 64-65.  He testified that the security clearance was “40 to 50 percent” of the reason 
that the individual stopped drinking, but he also believed that the individual was motivated 
by physical problems caused by the consumption of alcohol and his wife’s excessive 
drinking.  Id. at 65.  He thought the individual had been arrested once for DWI, and was not 
aware of the individual’s three other DWI arrests.  Id. at 67.  However, based on the last 
five to six years, he considers the individual to be a responsible drinker, and attributed the 
individual’s drinking problems to the individual’s spouse.  Id. at 71.  According to the 
witness, the individual attended AA to solve problems in his marriage. Id. at 72.   
 

3.  The Individual  
 
The individual testified at the hearing that he has abstained from alcohol since January 
2004, six months prior to the hearing.  Tr. at 98, 118.  He also testified that he attended ten 
AA meetings since March 2004, and displayed a three month “chip” to mark his sobriety.  
Id. at 99-100.  He has attended three sessions with a marriage counselor, although the 
counselor does not address his alcohol problem.  Id. at 103-104.   He recounted the 
positive changes in his life in the past ten years: he has purchased a residence, he has 
been married for ten years, he has had only one speeding ticket, he has purchased two 
homes, and his work history has been stable.  Id. at 119.  He admitted that he had a 
problem with alcohol.  Id. at 89, 94.  The individual described his experience at AA as 
enlightening and explained that he enjoys the support that the meetings provide.  Id. at 98. 
However, he has not secured a sponsor because he does not have the urge to drink 
alcohol.  Id. at 109. 
 
D.  Evidence of Rehabilitation and Reformation 
 
At the conclusion of the hearing, the DOE counsel asked the psychiatrist if he had heard 
additional evidence at the hearing that would change his opinion regarding the individual’s 
reformation and rehabilitation.  The DOE psychiatrist answered that he believes that the 
individual is “on track.”   Tr. at 108.  The psychiatrist also explained that it is acceptable 
that the individual was motivated to stop drinking by the administrative review process.  Id. 
at 109.  Further, the credible testimony of the individual’s mother has confirmed that he is 
on a positive path in the years since his last arrest in 1992.  Id.  Nonetheless, the 
psychiatrist described the individual’s participation in AA as “only okay because it doesn’t 
sound like he’s engaged too much in the 12 steps.”  Id. at 110-111.  The psychiatrist  
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maintained that the individual needs a more intensive introduction to treatment; for 
instance, he could attend 90 AA meetings in 90 days.   Id. at 110.  In addition, the individual 
has a history of relapse, and his troubled marriage to an alcoholic wife could present 
problems in maintaining sobriety.  Id. at 112-113.  Therefore, the psychiatrist concluded 
that the individual is not yet rehabilitated.  Id. at 112.   
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Review, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, the only 
expert testimony is that of the DOE psychiatrist, who persuasively testified that the 
individual has not presented adequate evidence of rehabilitation from alcohol abuse.  
Although there is credible evidence in the record that the individual has taken very positive 
steps towards conquering his problem with alcohol, the individual has not demonstrated the 
requisite degree of rehabilitation.  The six month duration of the individual’s alcohol 
treatment falls short of the one year period recommended by the DOE psychiatrist and I 
share his concern about the lack of intensity of the individual’s participation in the program. 
Thus, I find that the individual has not mitigated the security concerns of Criterion J.   
 
As regards Criterion L, four of the five arrests at issue occurred while the individual was 
under the influence of alcohol.  Our cases require that an individual demonstrate 
rehabilitation or reformation from an alcohol problem in order to mitigate the concerns 
raised by alcohol-related arrests.  See Personnel Security Review, Case No. VSO-0476, 28 
DOE & 82,827 (2001).  As discussed above, the individual has not presented adequate 
evidence of rehabilitation or reformation from alcohol abuse.   Therefore, I further find that 
the individual has not mitigated the Criterion L security concerns.   
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (j) and (l) in suspending the individual=s access authorization.  The individual 
has not presented adequate mitigating factors that alleviate the legitimate security concerns 
of the DOE Operations Office.  In view of these criteria and the record before me, I cannot 
find that granting the individual=s access authorization would not endanger the common 
defense and security and would be consistent with the national interest.  Accordingly, I find 
that the individual=s access authorization should not be granted.     

 
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  November 19, 2004 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
    September 8, 2004 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 21, 2004 
 
Case Number:   TSO-0100 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxx (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” 1 A local DOE 
Security Office suspended the individual’s access authorization pursuant to the provisions of Part 
710. In this Decision I will consider whether, on the basis of the testimony and other evidence in the 
record of this proceeding, the individual’s access authorization should be restored. As discussed 
below, after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should not be restored at this time. 
 
I. Background 
 
The individual has held a DOE security clearance for many years while employed in positions that 
have required him to maintain a security clearance. In August 2002, the police arrested the 
individual and charged him with, among other things, “Aggravated Driving While Intoxicated 
(DWI), Possession of Marijuana, and Having an Open Container.”  After the individual reported his 
arrest to the DOE, the DOE conducted a Personnel Security Interview (PSI) with the individual to 
obtain information regarding the circumstances surrounding the arrest and the extent of the 
individual’s alcohol and drug use. After the PSI, the DOE referred the individual to a board-
certified psychiatrist (DOE consultant-psychiatrist) for a mental evaluation. The DOE consultant-
psychiatrist examined the individual in January 2003, and memorialized his findings in a report 
(Psychiatric Report or Exhibit 2-1).  In the Psychiatric Report, the DOE consultant-psychiatrist 
opined that the individual is currently a user of alcohol habitually to excess. The DOE consultant-
psychiatrist also found that the individual does not present evidence of adequate rehabilitation or 
reformation.  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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In January 2004, the DOE initiated formal administrative review proceedings. The DOE first 
informed the individual that his access authorization had been suspended pending the resolution of 
certain derogatory information that created substantial doubt regarding his continued eligibility to 
hold a security clearance.  In a Notification Letter that it sent to the individual, the DOE described 
this derogatory information and explained how that information fell within the purview of three 
potentially disqualifying criteria. The relevant criteria are set forth in the security regulations at 
10 C.F.R. § 710.8, subsections j, f and l (Criteria J, F and L respectively).2  
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations and requested an administrative review hearing. On April 22, 2004, the Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. 
Subsequently, I convened a hearing within the regulatory time frame specified by the Part 710 
regulations. 
 
At the hearing, ten witnesses testified. The DOE called two witnesses and the individual presented 
his own testimony and that of seven witnesses.  In addition to the testimonial evidence, the DOE 
submitted 31 exhibits into the record; the individual tendered 21 exhibits. On August 11, 2004, I 
received the hearing transcript (Tr.) at which time I closed the record in the case. 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, the 
standard in this proceeding places the burden on the individual because it is designed to protect 
national security interests.  This is not an easy burden for the individual to sustain. The regulatory 
standard implies that there is a presumption against granting or restoring a security clearance.  See 
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national 
interest” standard for granting  

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  
10 C.F.R. § 710.8 (j). Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or 
omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National 
Security Positions, a personnel qualifications statement, a personnel security interview, written or oral statements made 
in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization, or proceedings conducted pursuant to § 710.20 through §710.30.”  10 C.F.R. § 710.8(f).  Criterion L 
concerns information that a person has  “[e]ngaged in any unusual conduct or is subject to any circumstances which 
tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to 
the best interests of the national security. Such conduct or circumstances include, but are not limited to, criminal 
behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation of any commitment or promise upon 
which DOE previously relied to favorably resolve an issue of access authorization eligibility.” 10 C.F.R. § 710.8.(l). 
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security clearances indicates “that security determinations should err, if they must, on the side of 
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 
(1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that restoring 
his access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is afforded a full 
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710 
regulations are drafted so as to permit the introduction of a very broad range of evidence at 
personnel security hearings.  Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 
710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of evidence to 
mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all 
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a 
person’s access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to 
resolve any doubt as to an individual’s access authorization eligibility in favor of the national 
security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue  
 
As previously noted, the DOE cites three potentially disqualifying criteria as bases for suspending 
the individual’s clearance, i.e., Criteria J, F and L.  
 
With respect to Criterion J, the DOE relates the following information. First, a DOE consultant-
psychiatrist diagnosed the individual as using alcohol habitually to excess.  Second, the individual 
admitted to the DOE consultant-psychiatrist that he was legally intoxicated twice during the week 
that he underwent his psychiatric evaluation, and five to six times in the year preceding that 
psychiatric evaluation.  Third, the police either detained or arrested the individual on three 
occasions (1979, 1997 and 2002) for incidents involving alcohol. The information set forth above 
clearly raises questions about the individual’s alcohol use.  Excessive alcohol consumption is a 
security concern because the behavior can lead to the exercise of questionable judgment, 
unreliability, and a failure to control impulses, and can increase the risk that classified information 
may be unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline G. 
 
As for Criterion F, the DOE questions the individual’s candor because of inconsistent statements 
that he made regarding his past drug use during the course of investigations to determine his access 
authorization eligibility.  Specifically, the individual responded negatively in 1989 to a question on 
a Personnel Security Questionnaire (PSQ) asking whether he had ever been a user of illegal drugs.  
However, during a 2002 PSI the individual admitted to a DOE personnel security specialist that he 
had used marijuana  
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twice between 1974 and 1976.  Then in 2003, the individual told the DOE consultant-psychiatrist 
that he had also used cocaine once between 1976 and 1978.  From a security perspective, the 
deliberate falsification or omission of significant information during an official inquiry into matters 
such as past drug use raises questions about a person’s trustworthiness, reliability, and honesty and 
his or her ability to properly safeguard classified information.  
 
Regarding Criterion L, the DOE refers to the same false or inconsistent statements that the 
individual made in 1989, 2002 and 2003 about his past drug use that provide the bases for the 
Criterion F concerns cited above.  In addition, the DOE notes that during a PSI conducted in 1997, 
the individual denied using any illegal drugs in the past. Yet, the individual admitted in 2002 and 
2003 to having used marijuana and cocaine in the past. The DOE asserts further that during the 
2002 PSI that followed the individual’s arrest for, among other things, DWI and Possession of 
Marijuana, the individual admitted that he knew the DOE’s policy regarding illegal drug use and 
stated that he would not be around illegal drugs again.  However, in 2003 the individual told the 
DOE consultant-psychiatrist that he had been around marijuana as recently as three to four weeks 
before the psychiatric evaluation. When the DOE consultant-psychiatrist asked the individual if he 
knew that he was not supposed to be around illegal drugs while he held a security clearance, the 
individual responded affirmatively. The individual’s inconsistent statements during official DOE 
inquiries into his background, coupled with his admissions that he had been around marijuana in 
2003 despite knowing the DOE’s policy against associating with persons who used illegal drugs, 
raise questions about the individual’s judgment, honesty, reliability and trustworthiness. 
 
IV.  Findings of Fact and Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of 
the individual’s eligibility for access authorization, I have been guided by the applicable factors 
prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the individual’s 
access authorization should not be restored at this time.  I cannot find that such restoration would 
not endanger the common defense and security and would be clearly consistent with the national 
interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
 
 
 
 
 

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances surrounding 
his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age and maturity at 
the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes, the motivation for his conduct, the potential for pressure, coercion, exploitation, 
or duress, the likelihood of continuation or recurrence, and other relevant and material factors. 
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A. Criterion J 
 

1. The Individual’s Alcohol Excessive Use  
 
While the individual disputes some of the details relating to his three alcohol-related arrests, the 
record in this case supports a finding that the individual did habitually consume alcohol to excess in 
the past, and that his excessive alcohol consumption is problematic from a security perspective. 4 A 
board-certified psychiatrist, a Ph.D. clinical psychologist and a substance abuse therapist all opined 
that the individual’s use of alcohol is at a point where he requires professional intervention.  
 
Specifically, the DOE consultant-psychiatrist testified that the individual has been a user of alcohol 
to excess in the past and was a user of alcohol to excess as of the date of the psychiatric evaluation 
in January 2003.  Tr. at 41.  To support his opinion on this matter, the DOE consultant-psychiatrist 
related that the individual consumed 34 alcoholic beverages during the week that he underwent his 
psychiatric examination. Id. at 37.  In addition, the individual admitted during the psychiatric 
examination to being intoxicated twice during that same week. Id. Moreover, the DOE consultant-
psychiatrist related that the individual’s laboratory test results in January 2003 showed an elevation 
in his liver enzymes, a fact that further supports the DOE consultant-psychiatrist’s opinion that the 
individual is habitually and excessively consuming alcohol. The DOE consultant-psychiatrist 
recommended that the individual’s rehabilitation should include (1) attendance at Alcoholics 
Anonymous (AA) with an AA sponsor for 100 hours, and (2) abstinence from alcohol for one year 
following completion of AA. Id. at 168.  Alternatively, the DOE consultant-psychiatrist suggested 
that the individual complete 50 hours of a professionally led substance abuse treatment program for 
a minimum of six months, including aftercare. Id. at 169. If the individual follows this latter route, 
according to the DOE consultant-psychiatrist, he should also abstain from alcohol for one and one-
half years following his completion of the substance abuse treatment program.  Id. Under either 
scenario, testified the DOE consultant-psychiatrist, the individual must abstain from alcohol for a 
period of two years before he can be considered rehabilitated. With regard to reformation, the DOE 
consultant-psychiatrist related that if the individual goes through one of the two rehabilitation 
programs listed above, then two years of absolute sobriety would be necessary to show adequate 
evidence of reformation. Ex. 2-1 at 18.  However, if the individual does not go through one of the 
two rehabilitation programs listed above, then three years of absolute sobriety would be necessary 
to show adequate evidence of reformation. 
 

                                                 
4   The experts in this case agree that there is insufficient information to find that the individual suffers from alcohol 
dependence or alcohol abuse.  The individual’s habitual use of alcohol to excess is nevertheless a security concern under 
10 C.F.R. §710.8(j).  
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A Ph.D. psychologist examined the individual in 2004 and administered four psychological tests to 
him.5  Based on the results of the psychological testing and two interviews with the individual, the 
Ph.D. psychologist opined that the individual’s recreational use of alcohol “hit a level of concern 
with red flags.” Tr. at  84.  The Ph.D. psychologist believes, however, that the individual is a good 
candidate for substance abuse treatment. Id. at 71. It is the Ph.D. psychologist’s view that the 
individual should permanently abstain from alcohol, actively participate in more than 100 hours in 
AA, and continue in counseling with a substance abuse professional until October 2004. Id. at 80.   
 
A substance abuse therapist who is treating the individual did not testify at the hearing.  She did, 
however, provide a written report for the record in which she described the individual’s alcohol use 
as “moderate.” Exhibit (Ex.) A.  After the hearing, the therapist submitted another report in which 
she stated that by July 30, 2004, the individual “will have completed 12 substance abuse therapy 
sessions.” Ex. L.  She noted in her new report that on May 24, 2004 she had recommended that the 
individual attend 50 hours of treatment to include group therapy sessions and AA. Id.  The therapist 
further indicated in Exhibit L that she would be discharging the individual from her care on July 30, 
2004. Id. The therapist opines in her report that the individual’s prognosis for recovery is “good,” 
and that he is motivated to attend AA until he completes 50 hours in that program. Id.  
 
                  2.   The Individual’s Progress in Addressing his Excessive Alcohol Use 
 
Based on the record before me, I find that the individual is making positive progress towards 
achieving rehabilitation and reformation from his excessive alcohol use. For example, the results of 
laboratory tests conducted on the individual in July 2004 show that the individual’s liver enzymes 
have returned to normal.  Exs. D-1, D-2. The individual’s wife, son, and brother- in- law 
corroborated the individual’s statements to the Ph.D. psychologist that he had stopped consuming 
alcohol in February 2004. Tr. at 73, 100, 118, 122, 130-131.  The individual provided sign- in sheets 
from 19 AA meetings that he attended between May and July 2004 demonstrating that he has begun 
attending those meetings as suggested by the DOE consultant-psychiatrist, the Ph.D. psychologist, 
and the substance abuse therapist. Ex. B.  In addition, the substance abuse therapist provided 
documentary evidence that the individual has completed 12 substance abuse sessions with her.  
Finally, the individual and his wife testified that they no longer have alcohol in their home, a fact 
that suggests to me that the individual is serious about maintaining his sobriety. 
 
Despite these positive factors, it is simply too early in the individual’s rehabilitative efforts for me 
to make a positive predictive assessment that he will maintain sobriety for a sustained period of 
time. The DOE consultant-psychiatrist recommended that the individual attend 100 hours of AA. Id. 
at 168.  The Ph.D. psychologist suggests that the individual actively participate in AA “beyond” 
100 hours.  Id. at 80. The substance abuse therapist recommended 50 hours of participation in AA. 
Ex. L.  As of the date of the hearing, the individual had attended only 19 hours of AA, a mark far 
short of the milestones suggested by the credentialed medical professionals. Moreover, the DOE 
consultant-psychiatrist recommended two years of sobriety before he would consider the individual 
rehabilitated from his excessive use of alcohol.  The individual’s own expert, the Ph.D. 
psychologist, suggested permanent abstinence. As of the date of the  

                                                 
5  The four tests administered to the individual include: the Minnesota Multiphasic Personality Inventory 2 (MMPI-2); 
the Substance Abuse Subtle Screening Inventory (SASSI); the Alcohol Use Disorders Identification Test (AUDIT); and 
the Millon Index of Personality Styles, Revised (Millon). 
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hearing, the individual had abstained from alcohol for a period of four months, again, a mark far 
removed from the recommendations of the medical professionals in this case.  
 
In deciding that the individuals’ rehabilitative efforts to date are insufficient to mitigate the 
Criterion J security concerns at issue here, I accorded substantial weight to the opinions of the 
experts as set forth above regarding their recommendations for rehabilitation. I also seriously 
considered the individual’s own testimony as evidence in concluding that he needs significantly 
more time working through his alcohol issues before he can achieve success in his recovery efforts.  
Specifically, he did not convince me that he understood the principles espoused by AA or had 
incorporated them into his day-to-day living. See, e.g., Tr. at 180.  
 
In summary, based on all the foregoing, I find that the individual has not brought forth sufficient 
evidence to mitigate the security concerns predicated on Criterion J in this case. 
 
B. Criterion F 
 
The individual presents several arguments to address the DOE’s security concerns regarding his 
inconsistent statements about his past use of illegal drugs.  The individual first contends that he 
interpreted the question on the 1989 QSP about drugs6 as asking whether he was a regular user of 
drugs, not whether he had ever used drugs in the past. Id. at 146. Second, the individual testified 
that he does not pay close attention to the details of forms, and for this reason usually asks his wife 
to help complete all forms for him.7 Id. At the hearing, the Ph.D. psychologist testified that based on 
his observation of the individual, he is under the impression that the individual is inattentive to 
detail. Id. at 77.   
 
Even if I were to accept the individual’s contention that he did not deliberately falsify his 1989 QSP 
form because he earnestly believed that the question at issue only sought information about regular 
illegal drug use and not one-time or limited illegal drug use, I still cannot find that the individual 
has mitigated the DOE’s Criterion F concerns. The individual has not presented credible evidence to 
address his recent lack of candor during the 2002 PSI about his past drug use. While it is true that 
the individual admitted during that 2002 PSI that he had used marijuana when he was in high school 
in the mid-1970s, the record, as excised below, shows that the individual lied to the Personnel 
Security Specialist about his past use of cocaine during that same interview. Ex. 5-1 at 32, 49.  

                                                 
6   The question at issue read as follows in 1989:  “Are you now, or have you been a user of any narcotic, hallucinogen, 
stimulant, depressant, or cannabis (to include marijuana and/or hashish), except as prescribed by a licensed physician? 
7  His wife could not recall whether she had assisted her husband in 1989 when he completed the QSP in question. Tr. at 
132. 
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 Personnel Security Specialist:  [H]ave you used any other illegal drugs? 
Individual:    No.  
Personnel Security Specialist:  How about hashish? 
Individual:    N—no. 
Personnel Security Specialist:  Heroin? 
Individual:    No. 
Personnel Security Specialist: Cocaine? 
Individual:    No. 

 
(emphasis added) Id.  Four months after the exchange recounted above, the individual admitted to 
the DOE consultant-psychiatrist that he used cocaine around 1976 to 1978.  Ex. 2-1 at 11. The 
individual claimed at the hearing that he disclosed his past use of cocaine to the DOE consultant-
psychiatrist because the DOE consultant-psychiatrist asked the individual if he had ever 
“experimented” with cocaine. Tr. at 145. The Psychiatric Report, however, reflects that the 
individual responded positively to the question whether he had ever “used” cocaine. Ex. 2-1 at 11. 
When queried at the hearing why he did not disclose his use of cocaine to the DOE during the 2002 
PSI, the individual responded as follows: 
 

It was asked if I used it or if I was a user of it, and like I say, when I was with DOE, I 
was still thinking that I answered the same kind of form that I answered before, you 
know, on the form, so I just said, no, you know, because I wasn’t a user. 

 
Tr.at 145. There was nothing ambiguous about the wording of the personnel security specialist’s 
question during the 2002 PSI inquiring about the individual’s past use of cocaine. After carefully 
reviewing the testimony in this case and reflecting upon the individual’s demeanor at the hearing, I 
have concluded that the individual’s semantic arguments regarding the personnel security 
specialist’s questioning during the 2002 PSI are without merit. For this reason, I conclude that the 
individual deliberately lied about the extent of his past illegal drug use during the 2002 PSI.   
 
I next considered whether the individual has demonstrated reformation from his lying.  In previous 
administrative review cases, Hearing Officers have held that acknowledging wrongdoing and taking 
full responsibility for one’s actions are important and necessary steps in the process of reformation. 
Personnel Security Hearing  (Case No. TSO-0024), 
http://www.oha.doe.gov/cases/security/tso0024.pdf. (2004); Personnel Security Hearing (Case No. 
VSO-0440), 28 DOE ¶ 82,807 (2001) (affirmed by OSA, 2001). Hearing Officers have also held 
that it is the subsequent pattern of responsible behavior that is the key to abating security concerns 
that arise from lying. See Personnel Security Hearing (Case No. VSO-0289), 27 DOE ¶ 82,823 
(1999), aff’d, Personnel Security Review, 27 DOE ¶ 83,025 (2000) (affirmed by OSA, 2000) and 
cases cited therein. 
 
In this case, the individual has not acknowledged his wrongdoing in providing an erroneous 
response to a DOE official about the nature and extent of his past drug use.   
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Furthermore, based on the individual’s testimony and my observation of his demeanor at the 
hearing, I am not convinced that he fully understands the seriousness of his falsification.  Nor am I 
convinced that he is taking responsibility for his actions by making excuses for his 
misrepresentations to the DOE.  Further, I note that the individual did not express any remorse for 
his falsification at the hearing and provided no assurance that he will provide candid responses in 
the future to the DOE about matters potentially impacting upon his access authorization.  
 
I also considered whether the individual has comported himself in an honest, upright manner since 
he admitted his past cocaine use to the DOE consultant-psychiatrist in 2003.  On this matter, I 
considered the testimony of the individual’s brother- in-law, co-workers and former team leader (Tr. 
at 91, 94-95, 111, 118), who all attested to the individual’s work ethic, dependability, and reliability 
on the job. These testimonies are positive factors in the individual’s favor. They are not sufficient, 
however, to convince me that the individual will be honest with the DOE in the future about matters 
impacting upon his access authorization. In the end, in view of the number of years that the 
individual concealed his past illegal drug use from the DOE and his failure to “come entirely clean” 
with the DOE in 2002, I find that the individual has not demonstrated a pattern of honest behavior 
for a sustained period of time and therefore cannot be considered reformed from his lying. 
 
Based on all the foregoing considerations, I find that the individual has not mitigated the Criterion F 
concerns at issue in this proceeding.  
 
C. Criterion L 
 
The same lingering doubts about the individual’s honesty, reliability and trustworthiness that 
prevented me from finding mitigation under Criterion F also prevent me from finding mitigation 
under Criterion L.  Under Criterion L, the DOE also cites evidence that the agency could have cited 
under Criterion F to cast aspersion on the individual’s trustworthiness and candor.  Specifically, the 
DOE asserts that the individual lied to the agency in 1997 during a PSI.  During the interview in 
question, the interviewer asked the individual, “Have you ever used illegal drugs?” Ex. 5-3 at 28.  
The individual responded, “No, ma’am.” Id. The individual’s false verbal statements in 1997 and 
2002 about his past illegal drug use, combined with his written falsification on the 1989 QSP on the 
same subject are very serious matters. The individual concealed his past illegal drug use from the 
DOE for 14 years, during which period he could have been susceptible to blackmail, coercion, or 
undue pressure.   
 
Furthermore, the individual admitted to the DOE consultant-psychiatrist that he had been around 
illegal drugs as recently as two weeks before the psychiatric evaluation in January 2003.  The 
individual then admitted to the DOE consultant-psychiatrist that he knew he was not supposed to be 
around illegal drugs while he possessed a security clearance. The individual presented no 
documentary or testimonial evidence to refute this information.  These uncontested facts raise 
serious questions about the individual’s trustworthiness that remain unmitigated.     
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V. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria J, F, and L.   After 
considering all the relevant information, favorable and unfavorable, in a comprehensive common-
sense manner, I have found that the individual has not brought forth sufficient evidence to mitigate 
the security concerns advanced by the DOE. I therefore cannot find that restoring the individual’s 
access authorization would not endanger the common defense and would be clearly consistent with 
the national interest.  Accordingly, I have determined that the individual’s access authorization 
should not be restored.   
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 8, 2004 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                        
                                                                    October 4, 2004 
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:                       Personnel Security Hearing 
 
Date of Filing:                                  April 21, 2004 
 
Case Number:                       TSO-0101 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as "the 
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material." 1  
 
I.  Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position for which a 
security clearance is required. In October 2002, he was charged with three counts of aggravated assault 
and one count of aggravated battery in connection with an incident that occurred in June 2002. Acting 
on this information, the local security office summoned the individual for an interview by a security 
specialist. After this Personnel Security Interview (PSI), the Manager of the local security office 
reviewed the individual’s file and determined that derogatory information existed that cast into doubt 
the individual’s continued eligibility for a security clearance. The Manager informed the individual of 
this determination in a letter that set forth in detail the DOE’s security concerns and the reasons for 
those concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter 
also informed the individual that he was entitled to a hearing before a Hearing Officer in order to 
resolve the substantial doubt concerning his continued eligibility for access authorization. The 
individual requested a hearing on this matter. The Manager forwarded this request to the Office of 
Hearings and Appeals and I was appointed the Hearing Officer.  
 
 
                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in 
this Decision as access authorization or a security clearance.   



 
II. Statement of Derogatory Information 
 
 
As indicated above, the Notification Letter included a statement of derogatory information that created a 
substantial doubt as to the individual’s eligibility to hold a clearance. This information pertains to 
paragraph (l) of the criteria for eligibility for access to classified matter or special nuclear material set forth 
at 10 C.F.R. § 710 et seq. Paragraph (l) defines as derogatory information indicating that the individual 
“has engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest, 
reliable or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion, 
exploitation or duress which may cause him to act contrary to the best interests of the national security.” 
10 C.F.R. § 710.8(l). Under this paragraph, the Letter refers to the June 2002 incident that led to the 
individual being charged with three counts of aggravated battery and one count of aggravated assault.  
 
III. REGULATORY STANDARDS 
 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in 
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and 
circumstances, and make a “common-sense judgment . . . after consideration of all relevant information.” 
10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable, that has a bearing 
on the question of whether restoring the individual’s security clearance would compromise national 
security concerns. Specifically, the regulations compel me to consider the nature, extent, and seriousness 
of the individual’s conduct; the circumstances surrounding his conduct; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the likelihood of continuation or 
recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the individual 
an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the 
DOE has made a showing of derogatory information raising security concerns, the burden is on the 
individual to produce evidence sufficient to convince the DOE that restoring access authorization “will not 
endanger the common defense and security and will be clearly consistent with the national interest.” 10 
C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 
(1995)(affirmed by OSA, 1996), and cases cited therein. For the reasons that follow, I conclude that the 
individual has not made this showing, and that his clearance should therefore not be restored.  
 
IV. THE HEARING 
 
 
The hearing in this matter occurred on July 15, 2004. A security analyst, the individual and three of the 
individual’s friends testified at the hearing. The individual testified that he owned land in a rural 



 - 3 - 
 
 
 
area, and that he had a legal right to irrigate a portion of that land “once, two, three times,” depending on 
how much water was available in a given year. Hearing Transcript (Tr.) at 12. He added that there were 
three water commissioners who were in charge of the irrigation ditches in his area. On June 11, 2002,  

 
these three commissioners came into my property with three other people. And they just 
drove right into my property, they did not call me that they wanted to have a meeting, 
they did not send me a letter saying they wanted to meet with me, they just drove in. 
And I was outside. I was feeding a steer at the time. I had a couple of puppies there. And 
one of the individuals gets down, and I say hello, and he says hello, and he tells me, 
“Don’t go get those dogs on me. Don’t go sic those dogs on me.” And I said, “well, 
don’t worry about the dogs, they’re just puppies. Don’t worry about the dogs.” And, I 
said, “I know why you guys are here. You’re here in regards to the water, and I’ll tell 
you one damn thing, I’m sick and tired of somebody breaking my diversion dam so I 
can’t irrigate, and I’ve had it, you know. Somebody has been breaking my diversion 
dam, and I’m telling you so you’ll be aware of it.” And one of these guys, . . . , he kind 
of jumps back . . ., and he says, “Well, are you accusing me of breaking your diversion 
dam?” And I said, “No, I’m not accusing of that . . . . But I’m telling you that I want it 
stopped. If you guys are doing it, I don’t want it -- I want you to stop it. And another 
thing, I don’t want to discuss this matter about the water issue here at this time with this 
crowd. Why don’t you guys leave my property, get the heck off my property. I don’t 
want to discuss this thing.” At this time they refused to leave. They said they were not 
going to leave, and the profanity started. . . . And I said “you are leaving today.” And 
they said, “No, we’re not leaving.” And the profanity continued. They said, “we’re not 
leaving until we’re good and ‘F’ ready to leave.” And I said, “No, you’re leaving.” And 
they said, “No, we’re not leaving.” And then I said, “You’re leaving.” So I turned 
around, and at this time they said, “you’re lucky we don’t beat the shit out of you.” And 
I went inside. At that time I was – I felt that I was threatened, since there were six of 
them, I was by myself, I had nobody there. Yes I did go inside and I grabbed my 
revolver. And I went outside and shot into the ground twice. And at this time they still 
refused to leave. . . . And then I said, “You guys better leave before something 
happens.” And they all - - some of them jumped in the truck. And this one individual 
came at me, he’s about 6'2", 350 pounds, and he threatened me that he was going to beat 
the shit out of me. And I said, “You better be careful what you’re saying, because I 
don’t want nothing to happen to you, and you better get the heck off my property.” At 
that time he still came at me, and I kept my distance away from him. I still had my 
revolver in my right hand. He got into his truck and he said, “Why don’t you go over to 
the end of the gate so I can beat the heck out of you?” And he didn’t say “the heck,” he 
said some other words. He says, “I really want to kick your ass.” And at that time I 
reached in there to tell him . . . “you better get the heck off my property,” and then that’s 
when he said that I committed battery on him. I never touched him. 

 
Tr. at 12-15. He added that he had not had any previous “run-ins” with the six individuals. When asked 
why things got heated so quickly, he replied that two of the six individuals are major  
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landowners in the area and also are members of the local water commission, “so they can irrigate all 
they want . . . and then they say, ‘O.K., well what’s left over, we’re now going to let everybody else 
irrigate.’” Tr. at 19. He also said that he felt threatened as soon as he saw that six people had come onto 
his property to see him. “And as soon as I recognized them, I knew that there was going to be - - I knew 
they wanted to do something to me.” Tr. at 21. Although they did not initially give him any indication 
that they wanted to harm him physically, he said, when he told them he did not want to discuss the 
irrigation matter, “they started getting hostile and calling me names and the profanity started,” and 
that’s when he felt threatened and got his revolver. Id. He added that he “was just doing it in self 
defense. I told them to leave, and they refused to leave.” Id. He did not push it into anyone’s ribs, he 
said, or point the gun at anyone at any time. Tr. at 56-57. When asked why he did not simply call the 
police, he responded that the nearest police station was 35 miles from his property and that, when the 
individual had previously had occasion to call the police, they took two to two-and-one-half hours to 
respond. Tr. at 22.      
 
The six people filed a criminal complaint. The individual testified that, although the six later wanted to 
drop all charges, the local district attorney decided to prosecute anyway. Tr. at 25. The district attorney 
and the individual eventually reached an agreement whereby the individual would plead guilty and 
would be sentenced to five years of probation, during which the individual was to serve as the area’s 
“XXXXXXX,” or XXXXXXXX.2 Tr. at 26. During the two years that he has served as the 
XXXXXXXX, the individual said, he has not had any further incidents with any of the six individuals 
that involved violence or threats of violence. Tr. at 35. Finally, the individual testified that part of the 
reason that he got his revolver on the day in question was because he has a bad back, and was afraid 
that a severe beating might leave him crippled for life. Tr. at 29. He produced bottles of several 
prescription medicines that he said he was taking for this condition.  
 
Three of the individual’s friends also testified. The first, a local land owner, stated that she has 
previously had trouble regarding irrigation issues with one of the six people involved in the incident in 
question, and that in a dispute, she would believe the individual’s version of events before she would 
believe this person’s version. Tr. at 67. All three indicated that, to the best of their knowledge, the 
individual was a law-abiding person whom they had not known to behave in a violent manner. Tr. at 
59-83.  
 
V. ANALYSIS 
 
After reviewing the testimony and the exhibits in this proceeding, I am certain that water rights are an 
emotional and hotly-contested issue in the individual’s area. I am also convinced that the individual had 
an ailing back at the time of the incident in question, and I find these to be mitigating factors. However, 
I also believe that the individual intentionally minimized the seriousness of his conduct during his 
testimony at the hearing. This lack of candor, and the seriousness of the incident itself, leave me with 
important and unresolved concerns regarding the individual’s honesty and reliability.  
 

                                                 
2XXXXXXXXXXXXXXXXXXXXXXXX. 
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First, I must highlight some conflicts in the evidence. As previously stated, at the hearing the individual 
denied having pushed his gun into anyone’s ribs or pointing it at anybody during the incident. However, 
this testimony is contradicted by the statements of three of the other six people involved in the incident, 
as reflected in the police report. According to that report, one of the six said that the individual “stuck 
the gun into [another of the six’] ribs and pushed him.” Another said that he was afraid that the 
individual “was going to shoot him when the individual jabbed a revolver into his rib area.” A third 
indicated that he saw the individual “point the gun into [the other person’s] ribs, prior to [that other 
person’s] getting into his truck.” A fourth person stated that he did not see the individual point his gun 
at anyone, but also said that when the individual began shooting, he started walking toward his truck in 
an effort to leave the property. DOE Exhibit 7 at page 7. 3 The individual attempted to explain at the 
hearing that, as an ex-soldier, he would not have allowed anyone to get close enough to him to take his 
weapon away. Tr. at 57. However, he admitted during the PSI that he got close enough to one of the 
people involved, after that person had gotten into his truck,  to attempt to strike him with one hand 
while holding the revolver in the other. PSI at 22-24. According to the police report, the individual 
further admitted that during this attempt, he “might have accidentally pointed the gun at” the person he 
was attempting to strike. DOE Exhibit 7 at page 8.  
 
There are also discrepancies between the individual’s testimony at the hearing and the statements of 
three of the six visitors concerning the two shots that the individual fired during the incident. The 
individual stated that he “shot into the ground twice.” Tr. at 14. However, according to the police 
report, one of the six said that the individual “fired one round into the ground,” and when the six did not 
leave, “fired a second round, this one striking the tire rim of [another of the six’] truck.” The owner of 
the truck then told the individual to shoot again, and the individual “pointed the gun at the truck and 
squeezed the trigger but nothing happened.” Another two of the six visitors stated that the individual 
fired once into the ground and another round into the rim of the truck. DOE Exhibit 7 at page 7. The 
police officer asked the individual whether one of the shots might have hit the truck, and the individual 
replied that it could have because of how close they were standing to the vehicle. Id. at page 8. 
However, during the PSI the individual indicated that he did not see how either of his shots could have 
hit the truck “because [the six people] were right here and the vehicle was off over there. . . .” PSI at 28.  
 
I recognize that it is not uncommon for someone’s recollection of an incident to change over time, and 
that participants in an event will often give, in good faith, differing accounts of that event. However, in 
this case a key consideration is the fact that the individual pled guilty to three felony counts of 
Aggravated Assault. Three people gave statements to the police that directly contradicted significant 
elements of the individual’s sworn testimony. Given this number of statements, the individual’s own 
contradictory remarks and his strong interest in minimizing the seriousness of the event, I believe that 
the individual did point his gun into the ribs of one of the six and did shoot at the truck’s tire rim, 
despite his testimony to the contrary at the hearing. These inconsistencies leave me with substantial 
doubts concerning the individual’s honesty. 
 

                                                 
3 The remaining two of the six people who entered the individual’s property on the day of the incident in question were 
unavailable and were not interviewed by the police.   



 - 6 - 
 
 
 
I found another aspect of the individual’s testimony at the hearing to be troubling. He said that after he 
went into his house and got his pistol, he “went outside and shot into the ground twice.” Tr. at 14. Then, 
“this one individual came at me, he’s about 6'2", 350 pounds, and he threatened me that he was going to 
beat the shit out of me.” Id. I simply find it difficult to believe that an unarmed man would approach 
and threaten an armed person who has already demonstrated a willingness to discharge his weapon.  
 
Moreover, the behavior described above is part of a series of actions on the part of the individual that 
could easily have led to a killing or to serious bodily injury. As an initial matter, it is clear from the 
police report and from the individual’s own account that it was the individual’s argumentative and 
aggressive behavior from the outset that set the tone for what was to follow. According to the police 
report, one of the six said that the individual was very upset and did not give anyone a chance to talk or 
explain why they were there. Another said that the individual “was angry as soon as they arrived.” DOE 
Exhibit 7 at page 7. A third said that as they arrived, the individual “appeared very angry and told the 
men he knew why they were there and they needed to ‘get the hell off my property.’” Id. The 
individual’s narrative of the event, reproduced in pertinent part above, also suggests that the angry 
exchange of words was initiated by the individual. Furthermore, by getting his pistol, the individual 
introduced the threat of deadly force into an already volatile situation without any direct and immediate 
threat of violence being made toward himself. The following exchange occurred during the PSI.  
 

Q. But why did you feel that it was necessary to get a weapon?                                  
A. Because they were, there was six of ‘em they were –                                             
Q. I know, but were they threatening you in any way?                  A. 
Well, they were threatening me in different ways, you know –                              
Q. Like in what ways?                                                                                                  
A. Their body movements and their –                                                                          
Q. Tell me specifically what?                                                                                       
A.  Their body movements were -                                                                                   
Q. Uh-huh.                                                                                                                    
A. – and then the language they were using. 

 
The security analyst then asked the individual about alternative courses of action that he could have 
taken.  
 

Q. – you could have [called the police and then] stayed in your house.                      
A. – well maybe I could have, but I felt that they, you know, the thing about it I couldn’t 
leave my stuff outside and they’re gonna wreck the place or whatever. I don’t know, 
maybe they weren’t gonna do anything, I don’t know, but I felt I was threatened at the 
time.                                                                                                   
Q. Okay. Let’s go back then and tell me, uh, what they did specifically, what they said 
specifically that made you feel threatened.                                                           
A. Well they said they weren’t gonna leave. They said . . . “we’re not going to leave till 
we’re good and fucking ready to leave.”                                                       
Q. Okay.                                                                                                                        
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A. “And we’re not leaving,” they said. And then I told ‘em, I says, “You are leaving.” 
And then they kept saying, “Well, we’re not leaving.” And even when I went outside 
they still said they weren’t going to leave.                                                     
                                                                ***                                                                  
Q. . . . did they ever tell you they were going to hurt you? Did they say things to indicate 
they were going to harm you physically in any way?                                     
A. No.                                                                                                                       
Q. Okay. It was mostly because they were refusing to leave?                                      
A. Exactly.                                                                                                                    
Q. Now then, you were telling me about their body motions, tell me about that.               
                                                       ***                                                                  
A. Well they were staying right there by the trucks and they were talking to themselves, 
. . . like trying to conjure something or, what to do or something.  

 
PSI at 16-20. After emerging from his house with the pistol, the individual jabbed it into the ribs of one 
of the visitors, and admittedly attempted to strike one of them with one hand, while holding the pistol in 
the other. These acts could have easily resulted in an accidental discharge of the weapon, and serious 
bodily injury or even death. Consistency of judgment is a key element of reliability. By introducing the 
threat of deadly force into a situation in which he had not been physically attacked, or threatened with 
direct and immediate harm, the individual exhibited extremely poor judgment.  
 
At the hearing, the individual attempted to demonstrate the mitigating circumstance that the event 
described above is an isolated incident that is unlikely to recur. See 10 C.F.R. § 710.7(c). In support of 
this contention, the individual submitted three exhibits. The first is a motion that was filed in litigation 
in the local federal district court concerning water rights issues. According to the individual, this 
document sets forth his water rights and the process by which he can obtain water for his property. Tr. 
at 49. The second is a letter from one of the people involved in the incident on the individual’s property. 
It states that the incident “was a great misunderstanding and unintentional,” and that they have reached 
“an agreement on the matter.” Individual’s Exhibit B. The third exhibit is an “Order of Conditional 
Discharge” issued by a local state court. According to the individual, this exhibit documents his claim 
that, as a part of his plea agreement, he was ordered to serve as XXXXXXX for a period of five years. 
Tr. at 26. Also operating in the individual’s favor is the fact that he had not previously been arrested for 
any offense involving the use or threat of violence. Tr. at 37, 46.  
 
Despite this information, I am unable to conclude that the individual has demonstrated the applicability 
of this mitigating factor. As an initial matter, the individual’s exhibits are of limited usefulness in 
assessing his potential for future unlawful or violent behavior. Contrary to the individual’s assertion, 
the motion that was filed with the local federal district court does not settle the issues surrounding his 
right to irrigate. In this document, filed on October 10, 2002, the movants allege that the individual 
diverted the entire flow of a local stream, with intermittent exceptions, and that as a result, other water 
rights owners were deprived of the use of any water for irrigation. The movants ask that the court enjoin 
the individual from further diversion of water from the stream for the remainder of 2002 and require the 
individual to consult with the local water authorities before diverting water in 2003. Individual’s 
Exhibit A. There is no indication in the record as to whether the  
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court granted or denied the motion. However, even if the motion was granted, the relief requested was 
only for the years 2002 and 2003. It therefore does not show that future disputes concerning water 
rights are less likely to occur. The motion does refer to a partial final decree issued by the court in 1973, 
which the movants claim adjudicated the rights of the individual and others to divert water from the 
stream. However, since the existence of this decree did not prevent the dispute that led to the incident in 
question, I have little faith that it will deter future conflicts between the individual and others 
concerning water rights.  
 
Although the letter from one of the six visitors states that the incident was “unintentional,” I do not 
believe that this adjective is applicable to the individual’s actions. Moreover, assuming that the 
“agreement on the matter” mentioned in the letter refers to the matter that gave rise to the altercation, 
the letter does not reduce the potential for future disagreements involving the individual.  
 
The individual’s final exhibit, the “Order of Conditional Discharge,” states that he pled guilty to three 
counts of Aggravated Assault with a Deadly Weapon, a felony, and one count of Battery, a 
misdemeanor. 4 Pursuant to a plea agreement, the Order continued, the individual was placed on five 
years’ supervised probation and was ordered to perform community service for the local ditch 
association during this time. Although the Order does not specifically provide that this community 
service was to be performed as the XXXXXXX, the testimony of the individual’s friends during the 
hearing established that he is currently serving in this capacity. Tr. at 65, 76. However, even if I were to 
assume that the individual’s service in this position would make a recurrence of his earlier unacceptable 
conduct less likely, the individual testified that he is to serve as XXXXXXX for only two more years. 
Tr. at 27. This exhibit is therefore of no value in predicting the individual’s behavior after that period of 
time. It does, however, underline the seriousness of the individual’s guilty plea.   
 
Finally, although the individual has no record of other arrests or convictions, there is some indication 
that he may have previously engaged in assaultive behavior. During the course of events leading up to 
the individual’s divorce from his first wife in 1997, she obtained a restraining order against him, 
alleging a pattern of physical and emotional abuse toward her and their children. PSI at 73-81. The 
individual denied ever having physically or emotionally abused his ex-wife or their children. PSI at 78, 
81. However, the individual admitted that during an argument in the living room of their home, he 
broke an item on their coffee table in anger, and his wife left the room, went into their bedroom, and 
jumped out of a window. PSI at 88-89. Afterward, he said, he asked her “‘Well why did you do that for, 
you know, I’m not gonna hurt you, I’m not gonna touch you?’ And she said, ‘Well, I thought you were 
gonna hurt me.’” Id. at 89.  
 
I am very much aware of the fact that false accusations are sometimes made during the course of a 
divorce proceeding. Nevertheless, I find it difficult to believe that his ex-wife would jump out of a 
window unless she sincerely believed that the individual was about to strike her. Her extreme reaction 
in this situation lends credence to her allegations of physical abuse. For these reasons, I find  

                                                 
4I note that although the individual pled guilty to Battery, during the hearing he denied his guilt of this offense. Tr. at 15. 
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that the individual has not established the mitigating circumstance that the incident on his property was 
an isolated event that is unlikely to recur.    
 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has engaged in unusual conduct or is 
subject to circumstances which tend to show that he is not honest, reliable, or trustworthy within the 
meaning of section 710.8, paragraph (l) of those regulations. I further conclude that 
the individual has failed to demonstrate that restoring his clearance would not endanger the common 
defense and would be clearly consistent with the national interest. Accordingly, the individual’s access 
authorization should not be restored at this time.  
 
 
 
 
 
Robert B. Palmer 
Hearing Officer 
 
Office of Hearings and Appeals 
 
Date: October 4, 2004 
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OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 21, 2004

Case Number: TSO-0102

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxx (hereinafter "the individual") for continued
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."  This Decision will consider whether, based on the testimony and other evidence presented in
this proceeding, the individual's suspended access authorization should be restored.  For the reasons
detailed below, it is my decision that the individual's access authorization should not be restored.  

I. BACKGROUND

In January 2004, the Manager of the Personnel Security Division, National Nuclear Security Administration
(NNSA), Department of Energy (DOE) issued a Notification Letter to the individual, stating that the DOE
was in possession of derogatory information that created a substantial doubt concerning his continued
eligibility for access authorization.  In the Notification Letter, the Manager also informed the individual that
he was entitled to a hearing before a hearing officer in order to respond to the information contained in the
Notification Letter. The individual requested a hearing in this matter and the NNSA forwarded this request
to the Office of Hearings and Appeals.  I was appointed to serve as the hearing officer.  In accordance with
10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (hearing).

The Notification Letter finds security concerns related to the individual’s behavior under Criterion J.  10
C.F.R. § 710.8(j).  Criterion J security concerns relate to the use of alcohol habitually to excess or a
diagnosis of alcohol abuse or dependence. 

The Notification Letter bases the security concerns on a September 26, 2002, report by a DOE consulting
psychiatrist.  In that report the consulting psychiatrist diagnosed the individual as suffering from alcohol
abuse. 
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II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As discussed below, once a
security concern has been raised, Part 710 clearly places upon the individual the responsibility to bring forth
persuasive evidence concerning his eligibility for access authorization, and requires the hearing officer to
base all findings relevant to his eligibility upon a convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6),
710.27(b), (c), (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal
matter, where the government would have the burden of proving the defendant guilty beyond a reasonable
doubt.  Once a security concern has been raised, the standard in this proceeding places the burden of proof
on the individual.  It is designed to protect national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting her eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). 

This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that
there is a presumption against granting or restoring an access authorization.  See  Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting
of access authorizations indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
In addition to her own testimony, the individual in these cases is generally expected to bring forward witness
testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer that
restoring access authorization is clearly consistent with the national interest.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).  

B.  Basis for the Hearing Officer's Decision

In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence 
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1/ Appendix A provides a chronology of dates and events referenced in this Decision.  

2/ After the hearing the individual submitted 21 pages of documents.  This documents are an official
part of the administrative record in this proceeding. 

in light of these requirements, and  assess the credibility and demeanor of the witnesses who gave testimony
at the hearing. 

III.  BACKGROUND

The record in this case indicates that the individual had problems with alcohol during his military and college
years. As a result of the alcohol related problems during 1996, the individual attended alcoholics
anonymous(AA) for five months and decided to stop consuming alcohol.  Transcript of Personnel Security
Hearing (Tr.) at 34. After a year of abstinence the individual resumed consumption of alcohol on a social
basis.   During October 2001 and July 2002 the individual was arrested for driving while intoxicated
(DWI). 1/  

As a result of the individual’s reporting his July 2002 DWI, he was sent for an evaluation by a DOE
consulting psychiatrist.  In the September 2002 evaluation report, the DOE consulting psychiatrist
diagnosed the individual as suffering from alcohol abuse. In January 2004 the individual received a
Notification Letter setting forth the security concern described above. The individual requested a hearing
to respond to the concern raised in the Notification Letter.  At the hearing the individual presented his own
testimony and presented the testimony of the EAP counselor, his girl friend, his former girl friend, his
parents and three co-workers. 2/   The DOE presented the testimony of the DOE consulting psychiatrist.
 

IV.  TESTIMONY

1.  The Individual

The individual indicated that he has a problem with alcohol consumption.  Tr. at 11.  He focused his
testimony on information to mitigate the DOE security concern.  In the first part of his testimony he provided
information about the counseling he has received. In the second part of his testimony he talked about his
abstinence since October 2001.  He believes the counseling and abstinence both mitigate the DOE security
concern.

a.  Counseling

In his testimony the individual gave the following information about the counseling he has received.  In June
of 2002 his management requested that the site PhD clinical psychologist (hereinafter “site clinical
psychologist”) evaluate him and determine if he is “fit for duty.”  Tr. at 17.  After that evaluation the
individual was counseled by the EAP counselor on a weekly basis for approximately 
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3/ The psychologist was required as a result of his July 2002 DWI arrest.  Page 17 on individual’s
post hearing submission.

4/ The individual testified at the time of his arrest he had not consumed alcohol and the charges were
subsequently dismissed.  Tr. at 16.  

one year.  Tr. at 17.  As part of the counseling, he passed weekly random alcohol breathalyzer tests.  Tr.
at 17.  A February 1, 2003 memorandum indicates that after the counseling sessions the site clinical
psychologist found the individual “fit for duty.”  Tr. at 22, Individual Exhibit #2.  The individual testified that
after the required EAP counseling sessions led to a determination that he was “fit for duty,” he did not
believe that additional  counseling was necessary.  Tr. at 168. 
  
In August 2003 the individual started receiving counseling from a second source.  That counselor was a
psychologist appointed by the court (hereinafter “court appointed counselor”). 3/   Tr.  at 29.  The
individual presented a letter from the court appointed counselor which indicated he met with the individual
eight times.   The letter indicates that the court appointed counselor believes that  the individual will continue
to be successful “within his therapeutic goals.”  Individual Exhibit #1.  The individual testified that during
the counseling session he learned to understand himself and to communicate more effectively with his former
girl friend in order to work out a joint custody agreement for their  son.  Tr. at 29.  He testified that in
October 2003 he obtained joint custody of his son.  Tr. at 23.  He testified that having joint custody has
significantly improved his life and continuing that joint custody is very important to him.  Tr. at 29.

The individual testified that he attended alcoholics anonymous (AA) for six months during the time he
ceased consumption of alcohol in 1996, but that he is not currently attending AA.  Tr.  at 34. 

b.  Abstinence

The individual testified that in October 2001 he decided to stop consuming alcohol. He indicated that after
his DWI arrest in October 2001 he determined it was not in his best interest to consume alcohol. 4/   Tr.
at 14.  The individual testified that since October 1, 2001 he has consumed alcohol on only one occasion.
His one time consumption of  alcohol took place in September 2002 at the time of the death of his sister,
who died under unusual circumstances.  The individual went to visit and comfort his father who was quite
upset by the circumstances surrounding his sister’s death.  His father was drinking and asked the individual
to have a drink with him.  In order to put his father at ease and talk with him in a relaxed atmosphere the
individual agreed to have a drink with his father.  The individual testified that he consumed one or two beers
and one mixed drink with his father.  Tr. at 84.  The individual testified that this was his only consumption
of alcohol since October 1, 2001. 

The individual testified that since he stopped drinking alcohol he has never had a desire to consume alcohol.
Tr. at 43.  He further indicated that he is committed to maintaining his abstinence.  
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5/ She testified that the court issued an oral ruling but has not yet issued a written determination on
the custody motion.  Tr. at 61.  

2.  The Individual’s Girl Friend

The individual’s girl friend testified that she and the individual have been living together since November
2002.  Tr. at 49.  She testified that she met the individual after he stopped consuming alcohol,  Tr. at 52,
and that she has never seen the individual consume alcohol.  Tr. at 47.  She testified that there is no alcohol
in their home.  Tr. at 49.  She further testified that when they go to parties at which alcohol is available, the
individual never consumes any alcohol.  Tr. at 50.  

The girl friend testified that when she first met the individual in October 2002, Tr. at 47, he was in trouble
with the law and he thought “he couldn’t do anything to pull himself out . . . his self-worth was very low.”
Tr. at 52.  She testified that he has gotten his self-esteem back and he is a wonderful man.  Tr. at 52.  She
indicated that the individual recognizes that he needs to take one day at a time and that he does not need
to consume alcohol because there are “other things that he can be doing.”  Tr. at 53.  She testified that it
is the individual’s clear intention never again to consume alcohol.  Tr. at 54.  

3.  The Individual’s  Former Girl Friend

The individual’s former girl friend testified that she lived with the individual off and on from 1994 through
2000.   Tr. at 66.  She testified that during that period the individual consumed alcohol and his consumption
of alcohol caused problems in their relationship.  Tr. at 66.  She indicated that at the time they separated
in 2000 the court precluded the individual from seeing his son because of the individual’s alcohol abuse
problems.  Tr. at 69.  

She testified that in 2003 the individual petitioned the court to obtain visitation rights through a joint custody
agreement.  Tr. at 57.   She did not object to the granting of joint custody if the court was convinced that
the individual would not consume alcohol.  The court reviewed the individual’s records regarding counseling
and consumption of alcohol and directed a trial joint custody visitation plan.  5/  The court required as a
condition of granting the joint custody that the individual not consume alcohol at any time.  Tr. at 67.     
      
The former girl friend testified that their son, who is eight years old, has told her that his father is not
consuming alcohol.  Tr. at 61.  She testified that she knows when her son is not telling the truth and she
believes her son’s reports that the individual is not consuming alcohol.  Tr. at 62.   

Finally, she testified that the individual has changed.  Tr. at 63.  She indicated that after their relationship
ended she was unable to communicate with the individual.  Tr. at 63.  However, in the last year she has
seen a marked change in his behavior and they have been able to talk without having a fight.  Tr. at 64. 
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4.  The Individual’s Father

The individual’s father testified that during the pre 1995 period when the individual was in the Navy and
at college he might have had a drinking problem.  Tr. at 81.   He testified that his son has stopped
consuming alcohol to maintain his joint custody of his son and that joint custody is very important to him.
Tr. at 78.  The father indicated that the only time he has seen his son consume alcohol in the last three years
was in September 2002 after the death of his daughter under unusual circumstances. At that time he asked
the individual if he would have a mixed drink with him.  Tr. at 80.  The individual agreed and he consumed
one mixed drink and one beer.  Tr. at 79.  The individual’s father testified that since September 2002 he
has seen his son on a monthly basis and believes he has not consumed any alcohol during that period.  Tr.
at 77.   

5.  The Individual’s Stepmother

The individual’s stepmother testified that she was there when the individual consumed alcohol in September
2002 but does not recall the amount he consumed.  Tr. at 89.  She testified that she has not seen the
individual consume any alcohol since September 2002.  Tr. at 89.  She believes the individual is committed
to his abstinence.  Tr. at 88.

6.  Contractor Group Leader

The contractor group leader testified that he is the individual’s second level supervisor.  Tr. at 92.   He has
known the individual for a year and a half.  Tr. at 92.  He indicated that the individual’s leave was not
excessive.  Tr. at 102.  He testified that the individual is a competent employee.  Tr. at 99.    

7.  Sponsor-Counselor 

The sponsor-counselor indicated he has worked at the site for three years with the individual and he is a
great friend of the individual.  Tr. at 111.  He testified that during business hours he talks with the individual
on a daily basis.  Tr. at 109.  He further testified that he was a neighbor of the individual during 2001 and
2002.  Tr. at 110.  He indicated that he is a member of AA and considers himself to be the equivalent of
the individual’s AA sponsor.  Tr. at 111.  

He testified that he has never seen the individual consume alcohol.  Tr. at 112.  He believes the individual
has stopped drinking alcohol and is trying to better his life.  Tr. at 113. While he has not encouraged the
individual to attend formal AA meetings, he believes he has provided the individual guidance,
encouragement and the knowledge and skills to remain sober.  Tr. at 114 and 123.  He strongly believes
the individual has gained insight and understanding of his problem and will maintain his sobriety.  Tr. at 115.

The sponsor-counselor was unable to describe the details of the individual’s September 2002 relapse.  He
was also unable to describe any specific times when the individual sought counseling because he was
considering consuming alcohol.  Tr. at 127.  
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8.  Direct Supervisor

The direct supervisor testified that he has known the individual as a close friend off the job for ten years.
Tr. at 130 and 134.  He sees the individual on a daily basis at work and socializes with him on a regular
basis.  Tr. at 130.  He testified that he has been with the individual many times when he consumed alcohol
and that the last time he has seen the individual consume alcohol was in 2002 around the time his sister died.
Tr. at 131.  During the period 1995 through 2002 he often drank with the individual but did not believe the
individual had a problem with the consumption of alcohol.  Tr. at 131.

He testified that since the individual has ceased the consumption of alcohol and been through counseling,
the individual is “more aware of what’s going on with - - with the feelings of other people.”  Tr. at 132.

9. EAP Counselor

The EAP counselor testified the individual was referred to the site clinical psychologist in June 2002.  That
referral resulted from management’s concerns regarding the individual’s “fitness for duty.”  Specifically,
management was concerned about the individual’s workplace behavior and absenteeism.  Tr. at 138. 
After the clinical psychologist’s evaluation, the individual was required to seek counseling in order obtain
a positive fitness for duty status.  The counseling he selected was with  the EAP counselor.  He saw the
EAP counselor for 31 sessions from June 2002 to February 2003 (hereinafter “the counseling period”).
Tr. at 140.  The EAP counselor testified that even though the individual’s alcohol problems were obvious,
their session primarily focused on work place issues. During the counseling period the individual passed
weekly random breathalyser tests.  Tr. at 144.   
 
The EAP counselor testified that he recommended to the individual that he continue counseling with him
after he completed the mandatory sessions from June 2002 to February 2003.  Tr. at 160.  However, the
individual chose not to continue with counseling sessions.   Tr. at 160.

He concluded by indicating that he believes the individual made “significant progress through the course of
the work that we were doing.”  Tr. at 163.  He testified that management indicated that they had seen
positive and dramatic changes in the individual’s behavior.  Tr. at 166.

10.  The DOE Consulting Psychiatrist

The DOE consulting psychiatrist testified that in his September 2002 report he diagnosed the individual as
suffering from alcohol abuse. Tr. at 174.   In the report he recommended that the individual remain alcohol
free, receive moderately intensive outpatient treatment for a year or two, and participate in an AA-type
program.  Tr. at 175.
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After listening to the testimony of the individual and the other witnesses the DOE consulting psychiatrist
testified that the individual’s treatment program has not been “very rigorous.”  Tr. at 175.  He reviewed a
number of factors that lead him to that conclusion.  He pointed out that the EAP counselor has not seen the
individual for 16 months and is not currently counseling the individual.  Tr. at 175.    Furthermore, he
pointed out that the EAP counselor’s testimony indicated that the individual did not tell the EAP counselor
or the site clinical psychologist about his alcohol arrests or the extent of his alcohol abuse problem.  The
DOE psychiatrist testified that the lack of background information is the reason the site clinical psychologist
did not diagnose the alcohol abuse and the reason the EAP counselor did not deal with alcohol abuse as
a primary problem.  Tr. at 176.  The DOE psychiatrist believes the individual failed to provide the EAP
counselor with full information because at the time he was seeing the counselor, the individual did not
believe he had a serious alcohol problem.  Tr. at 176.  

The DOE psychiatrist testified that he was not impressed by the testimony of the  sponsor-counselor.  He
indicated that it is useful to have a knowledgeable friend who can counsel and advise, but he believes that
the failure to encourage the individual to go to meetings and to actively work on his problem reduced the
value of this aspect of the relationship.  Tr. at 178.

He also pointed out that the individual’s testimony regarding abstinence was not supported by the
individual’s lab tests.  He pointed to the result of the individual’s blood test taken at the time of the
September 2002 psychiatric evaluation and the lab results the individual submitted for June 24, 2003.
Individual’s post hearing exhibits at 13.  Both tests showed  approximately the same elevated gamma GT
liver enzyme levels.   Tr. at 180.  The consulting psychiatrist contrasted these elevated levels with the
normal GT liver enzyme level found in the individual’s 1998 blood test.  Tr. at 180.  He summarized by
indicating that the higher liver enzyme levels were an indication that the individual was consuming alcohol
in September 2002 and June 2003.  He concluded that  “My hunch is that [the results] mean he was
drinking about the same in June of 2003 as when he saw me, but that’s kind of speculative.”  Tr. at 180.

The final factor that suggested to the DOE consulting psychiatrist that the individual had not received a
rigorous treatment program was the individual never received any “voluntary treatment.”  Tr. at 176.  The
counseling by the EAP counselor and by the court appointed counselor were imposed upon the individual.
When the external requirement to receive counseling was removed the individual stopped going to
counseling.  Tr. at 176.  The psychiatrist believes that this failure to obtain voluntary counseling indicates
the individual does not fully recognize the seriousness of his problem nor appreciate his need for ongoing
counseling to maintain his abstinence.    

He summarized his testimony that the individual had not received a rigorous treatment program by testifying
“So these are things of concern to me; namely, that there is a significant problem that he was not
acknowledging and the treatment was entered into only under duress.”  Tr. at 177. 

Finally, the DOE consulting psychiatrist recommended a treatment program for the individual.  He
suggested that the individual undertake a two-year program of counseling in order to be considered
rehabilitated. Tr. at 182.  At this point the individual spoke up and said that he used to be an 
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6/ The DOE psychiatrist also cited several events that occurred prior to the individual’s 1996 decision
to stop consuming alcohol, including his 1988 military arrest, a 1990 incident in which he was a
passenger in a automobile involved in an alcohol related accident, two 1966 alcohol related
domestic assault arrests and a DWI arrest in 1996. DOE consulting psychiatrist report at 2 and 3.
  

alcoholic.  Tr. at 182.  The DOE consulting psychiatrist indicated that the statement that he used to be an
alcoholic is a good self evaluation statement in the early stages of rehabilitation but “not great” in terms of
being reassured the individual is in a mature state of his sobriety.  Tr. at 182.  His main concern is the
“brittleness” of the individual’s current sobriety.  Tr. at 182.  He explained that in the past the individual has
relapsed and “I do not see a strong support program and a formalized treatment program to make me
optimistic about his ability to withstand stressors and not drink.”  Tr. at 183.  

V. ANALYSIS

As discussed below I have determined that the individual has not resolved the security concerns regarding
his alcohol use.  The individual’s first argument that he was not properly diagnosed with alcohol abuse, is
not borne out by the record here.  Moreover the facts do not support his further argument that he should
be considered rehabilitated.

1.  Diagnosis of alcohol abuse

Although the individual has admitted he has some alcohol problems, he indicated that he did not believe his
problem with alcohol was as severe as the DOE consulting psychiatrist’s report indicated.  I am not
convinced.  I believe the individual’s two recent arrests for DWI, his elevated GT liver enzyme levels, his
relationship problems with his former girl friend and his site management’s concerns about his behavior
clearly support the DOE psychiatrist opinion that the individual is properly diagnosed with alcohol abuse.
6/   I do not believe the individual’s contention that the letter from the court appointed counselor and the
written “fitness for duty” evaluation of the site clinical psychologist contradict the DOE consulting
psychiatrist’s diagnosis.  It is true that neither diagnosed alcohol abuse.  However, the role of these
professionals was to treat the individual’s behavioral problems rather than to diagnose the underlying
problem.  The letters of the counselors provide no insight as to whether they thought the individual had an
alcohol problem and they provide no support for the individual’s position.   Moreover, the testimony of the
EAP counselor indicates that the individual has an alcohol related problems.  Accordingly, I reject the
individual’s contention that the DOE consulting psychiatrist’s diagnosis of alcohol abuse was incorrect.

2.  Rehabilitation 

In order to mitigate the security concern the individual has attempted to demonstrate that he is rehabilitated.
The rehabilitation showing consists of two parts.  The first is his claim that he has been abstinent since
October 2001.  The second is that he has received counseling and family support that will enable him to
maintain his abstinence.
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7/ There is one other item that may suggest he has not been candid during this proceeding.  One of
the documents that he submitted after the hearing indicates he spent 15 days in jail during the period
February 18 and March 13, 2003.  Post hearing submission of applicant at page 19.  The court
case number on that document is 2002-3179.  That number is different from the case numbers of
his October 2001 and July 2002 arrests and my review of the record indicates this jail time is not
related to either of those arrests.  The individual never discussed this jail time during the hearing.

a.  Abstinence Period

I have not been convinced that the individual has only consumed alcohol on one occasion since October
2001.  To support this period of abstinence the individual presented his own testimony, the testimony of
his  girl friend, his supervisor, his parents and his sponsor-counselor. 

His parents and his sponsor-counselor testified that they believed the individual has not consumed alcohol
since October 2001.  However, each had only limited social contact with the individual and in total they
provided very little corroboration that the individual has not, in fact, consumed alcohol since October 2001.
The testimony of his girl friend covered only the period since November 2002 and suggested that the
individual was having alcohol related problems which she met him in October 2002.  The testimony of his
supervisor suggested that the individual consumed alcohol in 2002.  Therefore, I was not convinced by the
testimony that the individual has consumed alcohol only once since October 2001.  Furthermore, I believe
there is information in the record that strongly indicates he did consume alcohol.  That information is the
individual’s elevated GT liver enzyme level in September 2002 and June 2003 and his DWI arrest in July
2002.  

Furthermore at the hearing I believed the individual failed to provide accurate information.  This suggests
that he is under reporting his alcohol consumption.  Examples of the individual’ lack of candor at the hearing
are his testimony that all of his problems started when he met his former girl friend,  Tr. at 30, his testimony
that he told the EAP counselor “about my past and what I was facing and what I was dealing with,” Tr. at
21, and his testimony that the EAP counselor understood his problem and indicated after 31 sessions that
the individual did not need any additional counseling. Tr. at 22.   These three statements were all untrue.
The testimony indicated that he had problems with alcohol in the Navy which was before he met his former
girl friend.   Tr. at 30.  The EAP counselor testified that he urged the individual to get additional counseling.
He also testified that he counseled the individual for workplace problems and the individual never fully
divulged his problems with alcohol.  7/      

While I do not believe the individual has been abstinent since October 2001, the information provided at
the hearing convinces me that he has not consumed alcohol since he obtained joint custody of his son in
October 2003.  The court custody order required the individual to maintain his abstinence.  This order
provided the individual with a strong incentive to abstain from consuming 
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8/ The former girl friend is clearly not a friend of the individual.  Therefore, I have every reason to
believe that her favorable testimony is candid.

alcohol.  The testimony of his former girl friend 8/  that the individual has complied with that court order was
convincing.   Further support that the individual has not consumed alcohol since October 2003 was
provided by the former girl friend, the current girl friend and the supervisor. Each testified independently
that the individual behavior toward others has significantly improved in the last year.  The testimony of a
number of different people who have perceived from different vantage points the same overall behavioral
change convinced me that the individual’s behavior has changed.  These behavioral changes confirm the
testimony of the former girl friend that the individual is complying with the court order.  I therefore am
convinced that the individual has been abstinent since October 2003.      

b.  Rehabilitation Program

I agree with the DOE consulting psychiatrist’s opinion that the individual’s rehabilitation program was not
rigorous.  The consulting psychiatrist pointed out the individual has never received any voluntary counseling
and this indicates that the individual does not appreciate the severity of his alcohol related problems.
Therefore the DOE psychiatrist believes that should there be stress in the individual’s life such as  problems
with his girl friend or his joint custody agreement, the probability of a relapse is significant.  I agree with the
DOE consulting psychiatrist that in order for the individual to reduce the possibility of a relapse and be
considered rehabilitated he needs to receive additional counseling.  

VI. CONCLUSION

I have concluded that the individual has not mitigated the DOE security concern under Criterion J of
10 C.F.R. § 710.8.  In view of the record before me, I am not persuaded that restoring the individual's
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.  Accordingly, I find that the individual's access authorization should not be
restored.  

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is
performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 

Thomas L. Wieker
Hearing Offficer
Office of Hearings and Appeals

Date: September  3, 2004



Appendix A

10/01 Arrest for DWI                                                  - Case #2001-00582

6/02 “Fitness for duty” evaluation by site clinical psychologist 

6/02-2/03 31 counseling sessions with EAP counselor to help establish individual’s “fitness for duty” 

7/12/02 Arrest for DWI and driving on revoked license  - Case #2002-00498

9/02 Drinks with his father

9/02 DOE Psychiatrist’s evaluation

1/22/03 Follow up “fitness for duty” evaluation by site clinical psychologist - found fit for duty

2/18-3/17/03 During this period served 15 days in prison     - Case #2002-03179 

3/18/03 Plead guilty to 7/02 DWI & revoked license     - Case #2002-00498

5/03 Lost access authorization 

6/03 Blood Test indicates elevated gamma GT liver enzyme

8/03 Start of 8 court ordered counseling sessions     - Case #2002-00498 

8/12/03 Ignition interlock installed on his car                - Case #2002-00498

10/03 Visitation with his son restored by court  

10/03                            Received a restricted license permitting him to drive between 7 AM and 7 PM
  

1/04  Notification letter issued to individual

7/04 Access authorization hearing held



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is subject
to withholding from disclosure under 5 U.S.C. 552.  Such material has
been deleted from this copy and replaced with XXXXXXX’s.  

                        September 10, 2004

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 22, 2004

Case Number: TSO-0103

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter
"the individual") to hold an access authorization.   The regulations1

governing the individual's eligibility are set forth at 10 C.F.R.
Part 710, "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special  Nuclear Material."  This
Decision will consider whether, based on the testimony and other
evidence presented in this proceeding, the individual’s suspended
access authorization should be restored.  As discussed below, I find
that restoration is warranted in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office, informing
the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access
authorization in connection with his work.  In accordance with 10
C.F.R. § 710.21, the Notification Letter included a statement of the
derogatory information causing the security concern.  

The security concern cited in the Letter involves information that
the individual used marijuana several times in 2001, a time when he
was the holder of an access authorization.  The information came to
the attention of the DOE when the individual revealed that use in 
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2/ Criterion K includes information that the individual has
“used. . . a drug. . . listed in the Schedule of Controlled
Substances established pursuant to section 202 of the
Controlled Substances Act of 1970 (such as marijuana. . . )
except as prescribed or administered by a physician licensed
to dispense drugs in the practice of medicine or as otherwise
authorized by Federal law.”  

3/ Criterion L includes information that an individual engaged in
“any unusual conduct or is subject to any circumstances which
tend to show that an individual is not honest, reliable or
trustworthy; or which furnishes reason to believe that the
individual may be subject to pressure, coercion, exploitation
or duress which may cause the individual to act contrary to
the best interests of the national security.”  

his response to a question in a May 2003 Questionnaire for National
Security Positions (QNSP), regarding whether he had used any illegal
drugs in the previous seven years.  In the QNSP, the individual also
indicated that this usage came during a time when he “possessed a
security clearance.”  DOE Exhibit 3 at page 8.  According to the
Notification Letter, this constitutes derogatory information under 10
C.F.R. § 710.8(k) (Criterion K).   The Letter further states that in2

January 1998, the individual signed a statement acknowledging that
any involvement with illegal drugs could result in the loss of his
security clearance.  According to the Letter, his use of marijuana
after having signed the “acknowledgment” represents a security
concern under 10 C.F.R. § 710.8(l) (hereinafter Criterion L).   3

The Notification Letter informed the individual that he was entitled
to a hearing before a Hearing Officer in order to respond to the
information contained therein.  The individual requested a hearing,
and that request was forwarded by the DOE Office to the Office of
Hearings and Appeals (OHA).  I was appointed the Hearing Officer in
this matter.  In accordance with 10 C.F.R. § 710.25(e) and (g), the
hearing was convened. 

At the hearing, the individual was represented by an attorney.  The
individual testified on his own behalf, and presented the testimony
of his drug therapist (therapist), the staff psychologist
(psychologist) at the site where the individual works, his
housemate/partner and five friends/colleagues.  The DOE counsel did
not present any witnesses.
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4/ She also gave him some videos on alcohol abuse, which she
believed has some elements related to drug abuse.

II.  Hearing Testimony

A.  The Individual

The individual testified that in 2001 he was taking a yoga class, and
that on two or three occasions after class he used some marijuana as
it was being passed around the room.  He stated that he never used it
either before or after those occasions.  He also testified that he
intends never to use marijuana again.  Transcript of Hearing (Tr.) at
91-92.  The individual characterized this use as “stupid” and
“ignorant.”  Tr. at 91.  He said that the incidents took place at a
time when his mother was very ill and he was under great personal
stress.  He did not give this as an excuse, but rather as some
insight for his admitted lapse in judgment.  Tr. at 98.  He testified
that he received drug awareness therapy, which he found to be useful
because it gave him a heightened understanding of drug-related
issues.  He is now more vigilant about the risks of illegal drugs.
He stated that if he were ever in the situation again where he was
experiencing great personal stress, he now knows he could immediately
seek help from his partner, or the Employee Assistance Program (EAP)
at his work site.  Tr. at 99-100. 

B.  The Therapist

The therapist testified that she is a licensed clinical social worker
and a licensed alcohol and drug abuse counselor.  She stated that she
met with the individual once a week for five weeks during the period
March through April 2004.  She determined that he was not chemically
dependent and not a chemical abuser, but that he had in fact used
marijuana.  She believed that he did not need drug abuse treatment,
but rather drug education.  Accordingly, she provided the individual
with videos on the subject of marijuana use, relapse and recovery.4

She assigned the individual to write a summary of each video.  Tr. at
78-81.  The therapist found him to be very conscientious and
meticulous in his completion of the assignments.  In fact, she stated
that she “could use his summaries almost as a teaching tool in doing
groups because it was so efficient. . . .”  Tr. at 82.  She testified
that “the way he was conscientious about his appointments and the way
he followed through on his assignments was very impressive.”  Tr. at
83.   
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5/ There was some question at the hearing regarding whether the
individual told the psychologist that he used marijuana only
once, whereas the individual told the DOE and others that he
used it two or three times.  Tr. at 64-70.  After the hearing,
the psychologist referred to his original clinical notes
regarding this individual and confirmed that the individual
did indeed tell him that he used marijuana on two or three
occasions.  See July 27, 2004 E-mail.  

C.  The Psychologist

This witness testified that he has a Ph.D. in clinical psychology and
is the staff psychologist at the site where the individual works.  He
stated that he saw the individual on two occasions, once in an
initial interview, during which he recommended an educational therapy
program, and again at the conclusion of the individual’s education
program with the therapist.  He believed that the individual
experienced a lapse in judgment, and for this reason referred him to
the therapist for some education.  Tr. at 59-61.  He saw no signs of
either substance abuse or a pattern of bad judgment in this
individual.  He believed that it was unlikely that the individual
would abuse drugs in the future, because he now has a heightened
awareness of these issues.  Tr. at 62.    He testified that the level5

of counseling the individual received from the therapist was
sufficient.  He believed that the individual did not need drug abuse
therapy, but rather some education about the factors that may have
caused him to experience the lapse in judgment.  The psychologist
testified that the individual had accomplished this, and that he is
fit to return to full access authorization.  Tr. at 71-72.  

D.  Friends and Co-workers

The individual also brought forth testimony from his
housemate/partner and five friends and co-workers. 

The individual’s housemate/partner stated that he and the individual
have been living together for nearly 20 years, and that they spend a
great deal of time together.  He has never seen the individual use
marijuana, and believes he will never use it again.  He also
indicated that marijuana has never been in their home.  He has never
known the individual to use illegal drugs of any kind.  He testified
that the individual is honest, reliable and trustworthy.  Tr. at 8-
14.  
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The individual’s co-workers and friends all knew him for a number of
years.  Several friends had known him for as many as 17 years.
Others knew him for 5 years.  Tr. at 17, 30, 48, 53.  His supervisor
testified that he was a trustworthy and dependable employee with
astute judgment.  Tr. at 37.  His friends also found him to be a
trustworthy individual with a good character.  Tr. at 19, 31, 50, 55,
57.  They all saw the individual on a regular basis and on some
occasions dropped in at his home with little or no warning.  Tr. at
18, 33, 49, 54, 56.  None of these witnesses had ever seen the
individual use illegal drugs.  Tr. at 18, 20, 25, 30, 50, 54.  They
did not believe that the individual would use illegal drugs in the
future.  Tr. at 25, 32, 40, 50, 56.

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility
for access authorization."  10 C.F.R.  § 710.21(b)(6).  The burden is
on the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization
"would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. §
710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of security
clearances indicates "that security-clearance determinations should
err, if they must, on the side of denials");  Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990)(strong presumption against the
issuance of a security clearance).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in
cases involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  
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IV.  Analysis

Criterion K

There is no question that this individual used marijuana in 2001
while he had a security clearance, and that this behavior raises a
Criterion K security concern.  However, as discussed below, I find
the individual has resolved the concern.  

As an initial matter, I am convinced that the marijuana use was
minimal and confined to a short period during 2001.  The individual
testified persuasively on this point.  All of the individual’s
personal witnesses confirmed that they did not know him ever to use
marijuana.  His partner testified that it was not part of their
lifestyle.  His friends, even those who visited him unannounced,
stated that they never saw him use marijuana or suspected that he had
been using it.  The psychologist and the therapist believed that the
use was limited to the few occasions he identified.  

Moreover, I am convinced that the individual has not used marijuana
since that time in 2001.  Again, his testimony and that of his
witnesses was fully persuasive.  More than two and one half years
have passed since the marijuana use, and this is sufficient to allow
me to conclude that it was an isolated, aberrant episode in his life
that is now well behind him.  

In addition, I believe that this type of lapse of judgment is not
likely to recur.  The individual sought the assistance of the site
psychologist and, based on his recommendation, received some
counseling.  The therapist testified that the individual took his
counseling sessions very seriously.  The individual stated that
through his therapy he learned some negative effects of marijuana
about which he had not been previously aware.  In this regard, the
therapist testified that the individual told her that just as he
would not use tobacco because it has adverse health effects,  for the
same reason he would never use marijuana again.  Tr. at 82.  This
thoughtful observation by the individual adds support for his
testimony that he will not turn to marijuana use again.  The
therapist was impressed by the individual’s commitment to this
therapy, and the conscientious way in which he approached this
program. 

Further, the individual recognizes that he used bad judgment and
takes full responsibility for his actions that are at issue here.  I
do note that at the time the individual used the marijuana, his 
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6/ In signing a DOE drug certification, an employee promises not
to use illegal drugs while holding an access authorization.

mother was ill.   While not maintaining that this excused his
actions, the individual explained that he felt vulnerable and perhaps
his judgment was impaired.  See Personnel Security Hearing (Case No.
VSO-0045), 25 DOE ¶ 82,774 (1995).  The psychologist and the
therapist both believed that this difficult time in the individual’s
life might well have been a factor in contributing to his lapse in
judgment.  They testified that the individual’s therapy helped him to
learn coping skills for any future occasions during which he might
experience stress.  The individual also testified persuasively that
he has learned a great deal from his therapy about how to cope with
stress, and has learned how to seek help and support should he need
it.  I believe that the individual’s judgment is now sound.  I am
also persuaded that through his therapy he has gained heightened self
awareness and is unlikely to suffer from this type of lapse of
judgment in the future.  The site psychologist testified that the
individual is fit to return to full access authorization. 

The individual submitted into the record a recent drug screen report
showing a negative result.  Individual’s Hearing Exhibit #1.  See
also, Tr. at 101-02.  Further, he stated he would be willing to sign
a DOE drug certification.  Tr. at 101.  These are additional factors6

in his favor.  

In view of the foregoing, I find that the individual has fully
resolved the Criterion K security concerns in this case.  

Criterion L

The Notification Letter finds that the following behavior by the
individual raises a Criterion L concern: (i) he used marijuana even
though he knew it was illegal and (ii) he used marijuana even though
he knew that illegal drug use is against DOE policy, and even though
he had signed a statement acknowledging that he could lose his access
authorization if he was involved with illegal drugs. 

As stated above, the record in this case indicates that the
individual informed the DOE about his use of marijuana when filing
his 2003 QNSP.  Thus, the individual was candid with the DOE when he
was asked to indicate any illegal drug use for the previous seven
years.  Overall, I therefore do not find that the individual has
engaged in unreliable or untrustworthy behavior, apart from the bad
judgment involved in using the marijuana.  As discussed above, 
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that lapse is now well in the past and the individual has had some
training on how to cope with stressful times, when exercise of good
judgment could become an important issue.  Although it is true that
he might have been subject to pressure or coercion during the period
prior to the time he informed the DOE about his illegal drug use,
this concern, too, is now well in the past.  

I believe that the individual is now aware of the Criterion L
security concerns created by use of illegal drugs, and these concerns
are not likely to resurface.  For these reasons and those discussed
above with respect to Criterion K, I find that the Criterion L
concerns have been resolved.  

V.  CONCLUSION

As the foregoing indicates, I am persuaded that the individual has
resolved the Criteria K and L security concerns cited in the
Notification Letter.  It is therefore my decision that his access
authorization should be restored.  

The parties may seek review of this Decision by an Appeal Panel under
the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: September 10, 2004



* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

September 8, 2004

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 22, 2004

Case Number: TSO-0104

This Decision considers the eligibility of XXXXXXXXXX XXXXXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should not be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor.  In 1999 the individual’s employer requested that he
be granted a DOE access authorization.  The individual’s
background investigation revealed areas of potential concern to
the DOE, and personnel security interviews (PSIs) were conducted
with the individual in August and December 1999.  In March 2000,
a DOE-consultant Psychiatrist conducted a psychiatric evaluation
of the individual.  In his March 2000 Report, the DOE-consultant
Psychiatrist found that in December 1998, the individual was
arrested for battery involving his wife and was  hospitalized
after displaying psychotic and delusional behavior.  The March
2000 Report found that the individual suffered from “Major
Depression, Single Episode, with Psychotic Features, in Full
Remission.”  March 2000 Report at 7.  In a March 2000 Addendum
to this Report, the DOE-consultant Psychiatrist altered his
diagnosis on the basis of reviewing the notes of the doctor who
had treated the individual at a local clinic following his
hospitalization (the Clinic Doctor).  The DOE-consultant
Psychiatrist received these notes from the DOE after he
completed his Report.  Based on the Clinic Doctor’s report that
the individual had experienced an “inappropriately euphoric”
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mood in February 1999, the DOE-consultant Psychiatrist changed
his diagnosis of the individual to “Bipolar Disorder, Most
Recent Episode Manic, in Remission.”  He wrote in the Addendum
that the Clinic Doctor’s notes

heighten the importance of [the individual’s]
remaining on Neurontin as a condition of keeping his
current good mental state and prognosis.

2000 Addendum at 1.  The DOE-consultant Psychiatrist recommended
that the individual be told of his need to remain on the
Neurontin for the DOE to have adequate assurance of his
continued good judgement and reliability.  Id. at 2.  In May
2000, the DOE informed the individual of the DOE-consultant
Psychiatrist’s recommendation, and the individual agreed to
resume taking Neurontin and Prozac.  See May 16, 2000 telephone
memorandum of the DOE personnel security specialist who
contacted the individual. DOE Exhibit 14.  Shortly thereafter,
the DOE granted the individual an access authorization based
upon mitigation of these mental emotional issues.  However, at
a May 2003 PSI, the individual stated that he stopped seeing the
Clinic Doctor and stopped taking his prescriptions of Prozac and
Neurontin in the Fall of 2000, and has not received any
treatment since.  May 2003 PSI at 10-13 and 22.  Based on these
statements, the DOE directed that the DOE-consultant
Psychiatrist reevaluate the individual, which occurred in August
2003.

In February 2004, the Manager for Personnel Security of the DOE
area office where the individual is employed (the Manager)
issued a Notification Letter to the individual.  The
Notification Letter states that the individual has raised a
security concern under Sections 710.8(h) of the regulations
governing eligibility for access to classified material.  With
respect to Criterion (h), the Notification Letter finds that the
individual was evaluated by the DOE-consultant Psychiatrist in
August 2003, and it is the DOE-consultant Psychiatrist’s opinion
that the individual suffers from “Bipolar Disorder, Most Recent
Episode Manic, Severe with Psychotic Features, In Remission.”
The Notification letter states that the DOE-consultant
Psychiatrist concluded in his evaluation that (1) the individual
has an illness or mental condition that causes or may cause a
significant defect in his judgement or reliability, and that (2)
the individual showed unreliability and poor judgment when he
ignored the medical advice of his treating psychiatrist and the
DOE-consultant Psychiatrist, and stopped his psychiatric
medications. 
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The Notification Letter also states that in March 2000, the DOE-
consultant Psychiatrist informed the DOE that it is important
that the individual remain on his Neurontin as a condition of
keeping his good mental state and prognosis, and for the DOE to
have adequate assurance of his continued good judgement and
reliability.  The Notification Letter indicates that at an April
2000 PSI, the individual was informed that both the Clinic
Doctor and the DOE-consultant Psychiatrist felt that stopping
his medication would cause a defect in reliability, and he would
then become a security concern to the DOE.

The individual requested a hearing to respond to the concerns
raised in the Notification Letter.  In his response to the
Notification Letter, the individual contested the diagnosis of
“Bipolar Disorder” made by the Clinic Doctor and the DOE-
consultant Psychiatrist. He also contended that he did not
ignore medical advice when the discontinued taking Neurontin in
2000.  Finally, he asserted that his continued good mental
health in the more than three and one half years since he
stopped taking this medication proves that it was unnecessary.
The requested hearing in this matter was convened in July 2004
(hereinafter the “Hearing”), and the testimony focused chiefly
on the concerns raised by the individual’s psychiatric diagnosis
by the DOE-consultant Psychiatrist and the individual’s efforts
to mitigate the concerns raised by his decision to stop taking
Neurontin and Prozac in 2000.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful
to discuss briefly the respective requirements imposed by 10
C.F.R. Part 710 upon the individual and the Hearing Officer.  As
discussed below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon
a convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding
places 
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the burden of proof on the individual.  It is designed to
protect national security interests.  The hearing is "for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The individual must come forward at the hearing
with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and
security and would be clearly consistent with the national
interest."  10 C.F.R. § 710.27(d).  Personnel Security Review
(Case No. VSA-0087), 26 DOE ¶ 83,001 (1996); Personnel Security
Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (VSA-0061), 25 DOE ¶ 83,015 (1996).
The individual therefore is afforded a full opportunity to
present evidence supporting his eligibility for an access
authorization.  The regulations at Part 710 are drafted so as to
permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence
may be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation
and through our own case law, an individual is afforded the
utmost latitude in the presentation of evidence which could
mitigate security concerns.    

Nevertheless, the evidentiary burden for the individual is not
an easy one to sustain.  The regulatory standard implies that
there is a presumption against granting or restoring a security
clearance.  See  Department of Navy v. Egan, 484 U.S. 518, 531
(1988) ("clearly consistent with the national interest" standard
for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption
against the issuance of a security clearance).  Consequently, it
is necessary and appropriate to place the burden of persuasion
on the individual in cases involving national security issues.
In addition to his own testimony, we generally expect the
individual in these cases to bring forward witness testimony
and/or other evidence which, taken together, is sufficient to
persuade the Hearing Officer that restoring access authorization
is clearly consistent with the national interest.  Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995);
Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769
(1995) (individual failed to meet his burden of coming forward
with evidence to show that he was rehabilitated and reformed
from alcohol dependence).  
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1/ As indicated by the resume and testimony of the DOE-
consultant psychiatrist (TR at 29-30) and by the resume of
the Individual’s Psychologist, both of these medical
professionals have extensive clinical experience in
diagnosing and treating mental illnesses.  They clearly
qualified as expert witnesses in this area.  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides
that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration
of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization
will not endanger the common defense and security and is clearly
consistent with the national interest."  10 C.F.R. § 710.7(a).
I must examine the evidence in light of these requirements, and
assess the credibility and demeanor of the witnesses who gave
testimony at the hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from six persons.  The
DOE presented the testimony of a personnel security specialist
and the DOE-consultant psychiatrist.  The individual testified
and presented the testimony of a psychologist who had evaluated
him prior to the Hearing (the Individual’s Psychologist), his
workplace supervisor, the individual’s wife, the individual’s
father-in-law and the individual’s mother-in-law.  1/  

A.  The Personnel Security Specialist

The DOE personnel security specialist explained that the DOE’s
criterion (h) concerns were based on the individual’s decision
in 2000 to stop using the medication that he had been prescribed
to treat his bipolar illness, and upon the DOE-consultant
Psychiatrist’s opinion that this decision showed poor judgment
and created an unacceptable risk that he would experience a
bipolar episode in the future.  Hearing Transcript (TR) at 27-
28.
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B.  The DOE-consultant Psychiatrist

The DOE-consultant Psychiatrist testified that his diagnosis and
concern about the individual’s future mental stability were
based on the “very serious disorder” that the individual
suffered in 1998.

It included a particular concern, psychotic symptoms.
Namely, it appeared that he was delusional; the
delusions involved people in the workplace, which, of
course, is a concern; the delusions led to acting-out
behavior, pushed his wife down and was arrested for
battery, which is of concern.

The adjudicative guidelines . . . place special
concern on psychotic disorders as far as disorders
that will affect a person’s judgment and reliability.
So any time a person has a past history of being
delusional or having hallucinations, it’s of
particular concern for these types of evaluations.

TR at 31.

The DOE-consultant Psychiatrist testified that the individual
did not meet the typical criteria for bipolar disorder because
he did not display psychotic symptoms until the age of forty,
which he believed improved the individual’s prognosis.

Given the fact that he had a late onset disorder, I
had  hoped and was able to predict, . . . that as long
as he kept on his medications, kept in a treatment
alliance with a mental health practitioner, that the
prognosis was acceptable. 

TR at 32.  The DOE-consultant Psychiatrist also acknowledged
that he had initially diagnosed the individual as suffering from
depression, but that he changed in diagnosis after seeing the
notes and diagnosis of the Clinic Doctor.

So my diagnosis of single episode depression changed
to bipolar disorder after I got good evidence from his
currently treating psychiatrist that he’d had a manic
episode and that the treating psychiatrist had
diagnosed him indeed as bipolar.
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TR at 36.  He testified that he relied on the observations and
diagnosis of the Clinic Doctor in spite of his subsequent legal
problems regarding professional licensing and substance abuse
because he did not believe that those problems affected the care
that he gave to the individual.  TR at 65.  

He stated that the change in diagnosis strengthened his
recommendation that the individual needed to stay on medications
and needed to stay in a treatment partnership.  TR at 38.  He
stated that there are different treatment options for an episode
of psychosis, and that it was possible for an individual to stop
taking medication for the psychosis if he remained in a
treatment partnership.

If a person remains in a treatment partnership, the
partnership -- the person and his doctor might decide
-- might weigh the risks and benefits, for instance,
and decide to stop the medicines after six months or
a year, and wait and see, follow them for symptoms,
set up guidelines, when would you call me, what would
be evidence of an episode coming on.

TR at 39.  In the individual’s case, the DOE-consultant
Psychiatrist concluded that since the Clinic Doctor recommended
that the individual’s medications be continued, that
strengthened the DOE-consultant Psychiatrist’s initial
impression that the individual’s judgment and reliability would
be most assured if he continued his medicines.  TR at 40. 

At the Hearing, the DOE-consultant Psychiatrist stated that when
he reevaluated the individual in 2003, he concluded that the
individual’s decision to unilaterally stop his medications
elevated his risk of a future psychotic episode to an
unacceptable level.

So when I saw him three years later, the fact that he
didn’t have any episodes was definitely a factor on
his side in terms of his good prognosis.  I felt that
was outweighed, however, by the poor judgment and lack
of insight that he showed in just stopping his
medications precipitously and on his own.

TR at 46.  When asked what treatment the individual could
undertake to mitigate the risk of a future psychotic episode,
the DOE-consultant Psychiatrist said that a conservative course
of treatment would be for the individual to take an FDA approved
drug for bipolar disorder such as Zyprexa.  TR at 50.  However,
he 
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indicated that it would be possible for the individual to
mitigate the risk of future episodes without medication by
setting up an ongoing treatment plan.

. . . I think another acceptable treatment plan would
be just regular visits with a psychiatrist or
psychologist, forming a good treatment alliance, a
good plan for what  would be the warning signs of an
episode, and then not necessarily even prescribe at
first any medications.  That wouldn’t be my approved
plan, but I think it would be a possible, not stupid
plan.  Almost as important as the medicine is the
ongoing treatment alliance.

TR at 61.  

After hearing the testimony of the individual and his wife
concerning their meeting with the Clinic Doctor, the DOE-
consultant Psychiatrist revised his finding that the individual
had been noncompliant and had acted unilaterally in stopping his
medication.

In hearing the testimony today, [the individual] maybe
was going along with the recommendations of the
system, but the recommendations were a little minimal
and not well expressed.

TR at 194.  He stated that the individual’s history of no
psychotic episodes until age 40 and none since doesn’t fit the
standard diagnosis for bipolar disorder. TR at 191.  He noted
that in the time since his 2003 reevaluation of the individual,
he has gone another year without a psychotic episode, which
makes a diagnosis of classic bipolar disorder less likely.

I don’t remember the exact numbers, but with classic
bipolar disorder, very high risk per year of having an
episode -- I’m guessing 25, 50 percent.  So the fact
that he’s gone another year, and there has been no
episodes, makes certainly the diagnosis of a classical
bipolar disorder less and less likely.

There was something unusual that happened in 1998 that
didn’t happen before and didn’t happen after. 

TR at 196.  The DOE-consultant Psychiatrist then stated that he
still would recommend psychotherapy for the individual because
it would improve his prognosis by helping him to find better
ways of coping with anger, to accept and understand the 1998
episode and 
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2/ The DOE-consultant Psychiatrist also testified that he
would strongly recommend that the individual get a “sleep-
deprived EEG” test to detect any temporal lobe
abnormalities.  He stated that the individual’s wife’s
testimony that the individual had been sleep deprived when
he had the psychotic episode in 1998 strongly indicated
that the cause may have been a temporal lobe seizure.  TR
at 190.  The Individual’s Psychologist also endorsed this
test.  TR at 112.

the issues underlying his aversion to medication.  TR at 193.
He indicated that faith-based counseling would be an acceptable
alternative to psychotherapy if the individual felt more
comfortable with it.  TR at 195-196. 2/  

C.  The Individual’s Psychologist

The Individual’s Psychologist testified that he conducted a
comprehensive psychological evaluation of the individual on
three different dates in June 2004.  He stated that he gave the
individual a battery of psychological tests, as well as
structured and unstructured interviews.  He noted that the DOE-
consultant Psychiatrist had administered the MMPI test to the
individual in 2000 and 2003, and that he had administered the
MMPI to the individual in 2004, and that on all of the tests the
individual’s clinical scales were within the normal limit.  He
concluded that it would be highly improbable for the individual
to be actually suffering from serious psychopathology that would
not be evident on any of three psychometric evaluations given
four years apart.  TR at 78.  He said that research data
indicate that if people have repeated MMPIs and continue to be
normal, the chance for an eventual psychotic break is reduced
significantly.  TR at 79.  The Individual’s Psychologist also
described the individual’s test results on the Thematic
Apperception Test, the Sentence Completion Test, and the
Rorschach test.  He concluded that the individual’s current
psychological condition appeared to be normal and that under
these circumstances, regular monitoring rather than a regimen of
medication would be sufficient to prevent future psychotic
episodes. 

All of the data indicate that he’s not suffering from
any form of affective disorder.  Aside from the
occurrence of a single severe episode in his history,
there is no data to support the conclusion that he
currently has an affective disorder.  While it’s
certainly true that many persons who have once had
serious depressive episodes 
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continue to suffer from a latent or underlying
depressive condition, it’s also the case that many do
not.  The best guide is a comprehensive evaluation of
the patient’s condition.  If there is not objective
evidence of an ongoing disorder, regular monitoring,
rather than a lifelong regimen of medicine, is also a
viable alternative.

TR at 82-83.  

The individual’s psychologist stated that he believes that the
individual had a manic depressant disorder in 1998 that was
“like a bipolar disorder, it was psychotic, but it doesn’t fit
the label.”  TR at 86.  He emphasized that the current data
concerning the individual indicated “no residue of a serious
disorder.”  Under those circumstances, he believed that periodic
monitoring of the individual’s mental condition would be
sufficient to reduce the risk of a relapse.  He recommended
regular psychological reviews, which may or may not include
psychological testing, and also a review of the individual’s
work record to show whether or not he’s exhibiting any symptoms
of unreliable behavior.  TR at 92.

If it’s there, it will show up in the behavior, and we
can follow that, and it could be contingent that it’s
followed up in testing the employee’s behavior, and if
his behavior at work or anywhere else shows up
difficulties, then he has no choice but then to do the
medication.

TR at 92-93.  He stated that he thought a sufficient monitoring
program would involve reviews on a quarterly basis

that would include some psychological testing to see
how he was doing with authority, and with someone who
has the authority to alert him and other people that
if he needed more, if he needed medication, or if he
needed to not be in a secure situation.

TR at 100.  However, the individual’s psychologist indicated
agreement with the DOE-consultant Psychiatrist’s recommendation
that the individual get psychological counseling.  The
individual’s psychologist stated that counseling could serve as
a monitoring program.

So I would recommend three to six months of
counseling, to begin with on a weekly basis, unless
the therapist 
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feels more is necessary, followed by quarterly visits,
and . . . whoever is treating him should have access
to be able to report whether or not there are any
symptoms that are troublesome, or whether or not that
therapist feels that it’s time to begin experimenting
with a regimen of medication.

TR at 112.

D.  The Individual

In his response to the Notification Letter and in his testimony
at the Hearing, the individual challenged the DOE-consultant
Psychiatrist’s reliance on the Clinic Doctor’s notes concerning
his alleged inappropriately euphoric behavior at a February 1999
meeting, and on the Clinic Doctor’s subsequent diagnosis of the
individual as suffering from Bipolar Disorder.  He contended
that he was in a good mood that day because he had found a new
job the week before the interview and because he had been on
Prozac and Neurontin for two months.  Response to Notification
Letter at 2.  At the Hearing, he questioned whether the
observations of the Clinic Doctor and his diagnosis should be
relied upon by the DOE-consultant Psychiatrist because the
Clinic Doctor had had his license removed because it was
discovered that he had a substance abuse problem.  TR at 64.  

The individual testified that he had been more compliant in
seeking treatment and following medical advice than was
indicated by the DOE-consultant Psychiatrist’s 2003 report and
the Notification Letter.  He stated that in his final meeting
with the Clinic Doctor, at which his wife also was present, the
Clinic Doctor recommended that he continue his medication but
indicated that he did not have to do so.

We were in the meeting, we talked to the [Clinic
Doctor], his recommendation was to take the medicine,
but he said that . . . if you continue your medicine,
come see me in six months, and if you don’t continue
your medicine, you don’t need to come back and see me.
That’s what he said.

TR at 85.  He said that the Clinic Doctor never indicated to him
that if he took the medication, he would not have an episode,
but if he stopped taking it, he would.

[The Clinic Doctor] said he didn’t know . . . what
happened in 1998, or if it would ever happen again.
He 
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said it could happen in five years, it could happen in
ten years.  It could never happen.

TR at 183.  The individual testified that the medicines
prescribed by the Clinic Doctor made him feel attenuated and
reduced his ability to think clearly.  TR at 48, 180.
Nevertheless, he continued to take the Neurontin for over a year
before stopping.  After that time, the individual told the
Clinic Doctor that he wanted to stop taking the Neurontin and
the Clinic Doctor advised him to taper off the drug.  TR at 183.
He said that he was aware of the DOE-consultant Psychiatrist’s
recommendation in 2000 that he continue taking the Neurontin but
that he disagreed with it because “I had this internal feeling
that it was something I needed to avoid.”  TR at 185.   He also
testified that he has been off this medication for over three
and one half years and has not experienced “a single psychiatric
episode” in that time.  TR at 10.

He stated that he believed that he would recognize a recurrence
of the symptoms that he had in 1998, and pointed out that he was
in the process of getting medical help for his symptoms when the
incident that led to his arrest took place.  TR at 186.   

With regard to the expressed opinions of the DOE-consultant
Psychiatrist and the Individual’s Psychologist that there was a
continued need for psychotherapy or psychological monitoring,
the individual stated that “I haven’t ruled it out.  I would
definitely consider that, if that is exactly your conclusion.”
TR at 187. 

E.  The Individual’s Wife

The individual’s wife testified that since the individual had
discontinued his medications, he had exhibited no alarming
behavior.  TR at 144.  She said that she was impressed by the
stress and anger management techniques that he had learned at
the clinic following the 1998 psychotic episode.  She stated
that she was confident that she would recognize the symptoms of
any future episode, and the individual would listen to her or to
her parents or his boss and get the assistance he needed.  TR
at 145.

She testified that prior to the 1998 episode, she had realized
that the individual was acting strangely, and that at her urging
he had seen his family doctor for a physical and visited a
psychiatrist.  However, the episode took place before he could
take the prescribed medication.  TR at 146, 148.  
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She stated that the individual’s hospital admission in 1998 was
voluntary in that the individual readily agreed to enter a
hospital as a condition for his release from jail.  TR at 166-
168.

With regard to the medication prescribed by the Clinic Doctor,
she stated that it made him behave like a “zombie”, that he’d
didn’t smile or seem happy.  TR at 155.  She said that she and
the individual discussed his getting off the medication right
after their last meeting with the Clinic Doctor.  She said that
the Clinic Doctor told them he was not sure what happened to the
individual in 1998 and if he’d ever have an episode again.  She
said he recommended staying on the medicine but suggested other
options.

He recommended staying on the medicine, but if you
don’t, then, you don’t need to see me anymore, and if
you do, come back in six months.  Then he talked about
the support system of listening . . . to your wife, if
she points out that something is going on, that kind
of thing.

TR at 148.  She stated that she did not believe the individual
needed psychotherapy because he was now able to cope with
stress.

He’s had the management tools, the anger management
tools, the stress classes, and he knows that you can
feel a little bit upset every once in awhile and it’s
not that you’re a bad person.

TR at 159.

F.  The Individual’s Workplace Supervisor

The Individual’s Workplace Supervisor testified that he has
worked with the individual for a little more than five years and
has been his immediate supervisor for about three years.  He
stated that the individual is an exceptionally good employee who
functions well as part of a project team.  TR at 121.  He stated
that he has socialized with the individual at some parties over
these years and that they have gone biking together a few times.
He testified that he has never noticed any unusual behavior by
the individual in any of these settings.  TR at 122.  He
described the individual’s work as occasionally involving
servicing multiple clients and deadlines, and that he performs
quite well under stressful conditions.  TR at 128-129. 
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G.  The Individual’s Father-in-Law

The Individual’s father-in-law stated that he and his wife moved
near the individual before the individual’s 1998 episode.  He
said that he and his wife see the individual and his family
about four times a week.  He said that he noticed nothing
unusual before the individual’s 1998 episode and has observed
nothing unusual since.  He said that he had “nothing but good to
say about [the individual]”.  He said that if he warned the
individual that his behavior was unusual, he’s pretty sure that
the individual would pay attention to the warning.  TR at 133-
139.   

H.  The Individual’s Mother-in-Law

The Individual’s mother-in-law testified that she had a close
relationship with her daughter and that within the last five
years she had not observed or been told of any abnormal behavior
by the individual toward his wife and children.  She described
the individual as “the best son-in-law I could ask for.”  TR
at 140-141.

IV.  THE INDIVIDUAL’S POST-HEARING ACTIVITY

At the Hearing, both the DOE-consultant Psychiatrist and the
Individual’s Psychologist advised the individual to get a sleep-
deprived EEG as a means of determining whether he suffered from
a frontal-lobe abnormality.  In a facsimile letter dated
July 15, 2004, the individual stated that his medical doctor had
scheduled a sleep-deprived EEG for July 17, 2004.  Along with a
facsimile letter dated July 29, 2004, the individual attached a
note from a physician stating “your EEG was normal.”  In that
letter, the individual stated that 

I would like to make it clear that I do not want to
participate in any monitoring program if it involves
the use of my personal monetary funds.  If the DOE
feels it is necessary and wants to sponsor such a
program I will be open to it.

July 29, 2004 facsimile letter from the individual to the
Hearing Officer.  The individual then stated his belief that he
has “demonstrated that there are no acute mental illness
problems with myself.”  Id.
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V.  ANALYSIS

The individual presented four arguments for the purpose of
mitigating the security concern.  The first is an assertion that
the DOE-consultant Psychiatrist did not have a sufficient basis
for his diagnosis of “Bipolar Disorder, Most Recent Episode
Manic, Severe with Psychotic Features, In Remission” and that
the diagnosis is therefore erroneous.  The second contention is
that the individual acted in accordance with the guidance of the
Clinic Doctor when he stopped taking his medications in 2000, so
that his action in stopping his medication does not constitute
a security concern to the DOE.  The third contention is that his
current refusal to take medication or to seek counseling does
not pose a security concern because he has had no symptoms of
manic or psychotic behavior since the 1998 episode, and recent
psychiatric tests show his psychological behavior to be entirely
normal.  Finally, he contends that he has stress management
skills and a family support system that are sufficient to cope
with any future episode of unusual behavior.  For the reasons
stated below, I conclude that these arguments do not resolve the
security concern.   

A.  Alleged Errors in the DOE-consultant Psychiatrist’s
Diagnosis of Bipolar Disorder

In his Response to the Notification Letter and in his Hearing
testimony, the individual argues that the DOE-consultant
Psychiatrist did not have a sufficient basis for arriving at his
diagnosis of bipolar disorder.  The individual does not dispute
that he suffered a severe psychotic episode in December 1998
when he was arrested for battery of his wife and hospitalized
after displaying psychotic and delusional behavior.  Rather, he
questions whether the Clinic Doctor properly diagnosed him with
Bipolar Disorder due to an “inappropriately euphoric” mood
during a February 1999 interview and whether the DOE-consultant
Psychiatrist should have changed his diagnosis to Bipolar
Disorder based on the Clinic Doctor’s diagnosis and notes.  The
individual contends that he was not inappropriately euphoric or
manic during this interview, but displayed upbeat behavior
because he recently had found a new job.  His wife also
testified that she had never seen the individual euphoric. 

At the Hearing, both the DOE-consultant Psychiatrist and the
Individual’s Psychologist acknowledged that the individual’s
single episode of psychotic behavior posed problems for
diagnosis and treatment.  The DOE-consultant Psychiatrist
acknowledged that the individual did not meet the typical
criteria for bipolar disorder 
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3/ Both of these doctors were open to the idea that the
individual’s 1998 behavior may have been the result of
temporal lobe epileptic seizure.  However, the normal
results of the individual’s sleep-deprived EEG provide no
support for this theory.  

because he apparently did not display psychotic symptoms until
the age of forty.  He also acknowledged that he changed his
initial diagnosis of depression based on the Clinic Doctor’s
revised diagnosis and interview notes.  He believed that these
notes did indicate a manic or hypomanic episode, and supported
the bipolar diagnosis.  He stressed that whether the diagnosis
was depression or bipolar disorder, the main concern for the DOE
was the individual’s psychotic symptoms.  The individual’s
psychologist indicated that the individual had a manic
depressant disorder in 1998 that “was like a bipolar disorder,
it was psychotic, but it doesn’t fit the label.”  TR at 86. 3/
 

Under these circumstances, I find that the individual has not
shown that the Clinic Doctor’s observations and diagnosis were
erroneous, and that they should not have been relied upon by the
DOE-consultant Psychiatrist.  The DOE-consultant Psychiatrist
considered all of the relevant information and made a proper
diagnosis based on his clinical judgment.  In previous cases,
the DOE has accepted a diagnosis based on a psychiatric
evaluation, diagnostic impressions and other tests
notwithstanding the fact that the individual did not meet the
usual or specific DSM-IV criteria for a particular diagnosis.
See Personnel Security Review, Case No. VSA-0298, 28 DOE
¶ 83,001 (2000).  Nor did the Individual’s Psychologist opine
that the diagnosis of bipolar disorder was unreasonable or
erroneous.  Accordingly, I find that the DOE properly invoked
Criterion (h) in suspending the individual’s access
authorization.

B.  The Individual’s Decision to Stop His Medication

The individual and his wife testified that the individual acted
in accordance with the guidance of the Clinic Doctor when he
stopped taking his medications in 2000.  They contend that
although the Clinic Doctor recommended that the individual
continue taking his medication, he did not indicate strong
objections to the individual stopping the medication, and
presented it as one option that the individual could choose.
They also state that the Clinic Doctor provided guidance on
“tapering off” the medication if the individual chose that
option.  After hearing this testimony, the 
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DOE-consultant Psychiatrist revised his opinion that the
individual was noncompliant and acted unilaterally when he
stopped his medication, and concluded that the individual was
probably going along with recommendations of the Clinic Doctor
when he decided to stop his medications.  TR at 194.  The DOE-
consultant Psychiatrist also revised the recommendation in his
2003 evaluation that the individual must remain on medication in
order to mitigate the risk of future episodes.  He indicated
that counseling may be sufficient to mitigate future risks.

In light of this testimony, I find that the individual has
resolved the security concern that he acted unreliably and with
poor judgment when he stopped taking the Prozac and Neurontin
prescribed by the Clinic Doctor.

C.  The Risk of Future Episodes 

The individual contends that the possibility that he will have
a future violent and/or psychotic episode is so remote that it
does not pose a security risk to the DOE.  The evidence
presented at the hearing indicates that he has had no symptoms
of manic or psychotic behavior since the 1998 episode, and that
recent psychiatric tests show his psychological behavior to be
entirely normal.  He also testified that his clinic visits in
1999 provided him with stress management skills.  He and his
family members testified that their interactions constitute a
family support system that is sufficient to identify and to cope
with any future episode of unusual behavior before it becomes
extreme or dangerous.  Under these circumstances, he does not
believe that any other measures, such as medication or
counseling are necessary to reduce or eliminate the risk of
future episodes.

I do not agree.  Both the DOE-consultant Psychiatrist and the
Individual’s Psychologist testified that there is a significant
risk of recurrent episodes of manic or psychotic behavior
associated with bipolar disorder.  The Individual’s Psychologist
stated that for persons like the individual, who test normally
on MMPIs over a four year period, the chance of an eventual
psychotic break is reduced significantly.  However, he did not
rule out a future episode.  The DOE-consultant Psychiatrist also
stated that the fact that the individual had had no episodes in
five years reduced the annual risk of a recurrent episode well
below the 25% or 50% rate of individuals with classic bipolar
disorder.  

While a reduced risk of recurrence is a positive finding, it
does not fully mitigate the DOE’s security concern.  The
possibility of 
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4/ See Personnel Security Hearing (Case No. TSO-0031), 28 DOE
¶ 82,950 (2003) (possibility of relapse was too great for
individual with Bipolar Affective Disorder to retain her
access authorization); Personnel Security Hearing (Case No.
VSO-0358), 28 DOE ¶ 82,755 (2000) (possibility of relapse
was too great for individual with Bipolar I Disorder to
retain his access authorization); and Personnel Security
Hearing (Case No. VSO-0150), 26 DOE ¶ 82,789 (1997) aff’d
Personnel Security Review, Case No. VSA-0150, 27 DOE
¶ 83,002 (1997) (aff’d OSA 1998) (possibility of relapse
was too great to allow an individual with Bipolar I
Disorder to retain his access authorization).

a single future episode similar to the one that the individual
experienced in 1998, during which his functioning, judgment and
reliability were all significantly impaired, poses a security
risk to the DOE.  I do not accept the individual’s assertion
that any future episode could be detected by his family in time
to seek help before a security concern would arise.  Moreover,
both the DOE-consultant Psychiatrist and the Individual’s
Psychologist recommend that the individual be professionally
monitored as a means of mitigating the risk that a future
psychotic episode will develop.  In his testimony, the DOE-
consultant Psychiatrist indicated that ongoing psychological or
pastoral counseling would establish the necessary ongoing
treatment alliance.  The individual currently has no therapeutic
relationship for his Bipolar disorder that would serve these
functions.  I conclude that under the circumstances present in
this case, the individual has not demonstrated that the
probability of his suffering a relapse and the consequences of
such a relapse do not pose a significant security risk to the
DOE. 4/   
VI. CONCLUSION

For the reasons set forth above, I find that the DOE properly
invoked Criterion (h) in suspending the individual’s access
authorization.  After considering all the relevant information,
favorable or unfavorable, in a comprehensive and common-sense
manner, I find that the evidence and arguments advanced by the
individual do not convince me that he has sufficiently mitigated
the security concerns accompanying that criterion.  In view of
Criterion (h) and the record before me, I cannot find that
restoring the individual’s access authorization would not
endanger the common defense and would be clearly consistent with
the national interest.  It therefore is my conclusion that the
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individual’s access authorization should not be restored. The
individual may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: September 8, 2004
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 22, 2004 
 
Case Number:  TSO-0107 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold 
an access authorization (also called a security clearance).  The local DOE security office 
suspended the individual’s access authorization after determining that information in its 
possession created substantial doubt about the individual’s eligibility for an access 
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. 
Part 710, Subpart A, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As explained below, I have 
concluded that the individual’s access authorization should be restored. 
 

Background 
 
The individual works for a contractor at a DOE facility where some assignments require 
an access authorization.  The local security office issued a Notification Letter to the 
individual on February 27, 2004.  The Notification Letter alleges that DOE has 
substantial doubt about the individual’s eligibility for a security clearance, based on 
disqualifying criteria set forth in section 710.8, paragraphs (h) and (j). 
 
The Notification Letter alleges that the individual is a user of alcohol habitually to 
excess, or has been diagnosed by a psychiatrist as alcohol dependent or as suffering from 
alcohol abuse.  See 10 C.F.R. § 710.8(j).  This charge is based on an evaluation of the 
individual by a DOE consultant psychiatrist conducted on January 31, 2003.  In his report 
dated February 3, 2003, the DOE psychiatrist diagnosed the individual as suffering from 
alcohol abuse, without adequate evidence of rehabilitation or reformation.  The DOE 
psychiatrist also stated in his report that the individual drank alcohol habitually to excess 
from 1992 to 2002.  According to the DOE psychiatrist’s report, the individual would 
need two years of sobriety, including 100 hours of attendance at Alcohols Anonymous 
meetings or 50 hours of professionally led substance abuse treatment to provide adequate 
evidence of rehabilitation.  In the absence of any organized treatment, the individual 
would need three years of sobriety to show adequate evidence of reformation.  The 
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Notification Letter also alleges that alcohol abuse is an illness that causes or may cause a 
significant defect in judgment or reliability.  See 10 C.F.R. § 710.8(h).    
 
According to the Notification Letter, at the time of the DOE psychiatrist’s evaluation, the 
individual was continuing to drink alcohol.  The Notification Letter also noted that in 
March 1999 and July 2002 the individual was arrested for Driving While Intoxicated 
(DWI).  These DWIs and the DOE psychiatrist’s evaluation are the bases for the security 
concerns in the Notification Letter.   
 
Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing.  The local security office transmitted the hearing 
request to the Office of Hearings and Appeals (OHA), and the Director of OHA 
appointed me as the Hearing Officer in this case.  At the hearing I convened, the DOE 
Counsel called one witness, the DOE psychiatrist.  The individual, who represented 
himself, testified on his own behalf, and called four other witnesses:  a clinical counselor 
and a clinical social worker from his present treatment program, his supervisor and a 
client.  The local security office submitted 10 written exhibits.  The individual submitted 
a written answer to the Notification Letter and introduced 12 written exhibits before, 
during, and after the hearing. 
 

Standard of Review 
 
The applicable DOE regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of 
access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  In resolving questions about 
the individual’s eligibility for access authorization, I must consider the relevant factors 
and circumstances connected with the individual’s conduct.  These factors are set out in 
section 710.7(c): 
 

the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the voluntariness of participation; the 
absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation 
or recurrence; and other relevant and material factors. 
 

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when 
the existence of derogatory information leaves unresolved questions about an individual’s 
eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individual must come forward with 
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evidence to convince DOE that granting or restoring his or her access authorization 
“would not endanger the common defense and security and would be clearly consistent 
with the national interest.”   See, e.g., Personnel Security Hearing, Case No. TSO-0118, 
29 DOE ¶ 82,771 at 85,616 (2004), and cases cited therein.  In addition, any doubt as to 
an individual’s access authorization eligibility shall be resolved in favor of the national 
security.  10 C.F.R. § 710.7(a).  For the reasons discussed below, it is my opinion that the 
individual has resolved the security concerns described in the Notification Letter, and 
therefore his access authorization should be restored. 
 

Findings of Fact 
 

The individual did not dispute the allegations in the Notification Letter.  He maintained, 
however, that he is now rehabilitated and reformed, and no longer suffers from alcohol 
abuse, as he did according to the DOE psychiatrist’s evaluation over 19 months before 
the hearing. 
 
When DOE considered his eligibility for a clearance, the local security office was 
concerned that the individual had been arrested and charged with DWI twice in four 
years.  The individual related to the local security office that in March 1998, after 
drinking four beers and a mixed drink, he was stopped for speeding.  Transcript of July 3, 
2001 Personnel Security Interview, DOE Exhibit 12 (2001 PSI) at 13.  The arresting 
officer directed him to take two breath analysis tests, the results of which indicated that 
his blood alcohol content (BAC) was .14 and .15 respectively.  Id. at 18.  He pled guilty 
to the DWI charge.  Transcript of October 30, 2002 Personnel Security Interview, DOE 
Exhibit 9 (2002 PSI) at 18.  He paid the fines and attended the classes as directed by the 
court.  2001 PSI at 21-22.  Nevertheless, the individual continued to consume beer 
regularly, and drink two shots of hard liquor roughly once a month.  Id. at 23-24.  At the 
time of that 2001 interview, he was committed to not driving after drinking alcohol.  Id. 
at 26. 
 
In July 2002, however, the individual was again arrested for DWI.  After drinking two 
beers and two or three O’Doul’s nonalcoholic beers in about one and one-half hours at a 
pool hall, he was pulled over by a police officer as he was leaving the pool hall’s parking 
lot.  2002 PSI at 6-7.  According to the individual’s account, the police officer stated that 
the individual smelled like alcohol and failed a field sobriety test (while acknowledging 
that the individual’s sprained ankle probably caused the failure).  Id. at 7.  The individual 
did not feel that he was intoxicated at the time of the arrest, id., did not plead guilty, and 
appeared in court.  The police officer failed to appear, and the case was dismissed.  Id. 
at 8.  The individual felt that “it was a case of entrapment essentially.”  Id. at 11.  
Nevertheless, after that arrest, he determined that he would no longer drink alcohol at 
drinking establishments, and had not done so since the arrest.  He did, however, state that 
he still drank beer occasionally.  Id. at 24.   
 
Following the 2002 PSI, the local security office referred the individual to the DOE 
psychiatrist for evaluation.  In his report to the local security office, the DOE psychiatrist 
diagnosed the individual as suffering from alcohol abuse as defined in the Diagnostic and 
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Statistical Manual of the American Psychiatric Association, Fourth Edition, Text 
Revision (DSM IV-TR).  To support a diagnosis of alcohol abuse under the DSM IV-TR, 
the evaluating psychiatrist should find that the individual displays “a maladaptive pattern 
of substance use leading to clinically significant impairment or distress, as manifested by 
one (or more) of [four listed criteria], occurring within a 12 month period.”  Report of 
DOE Psychiatrist, February 3, 2003, DOE Exhibit 3 (Psych Report) at 12.  The DOE 
psychiatrist stated that the individual strongly met the second criterion for the years 2001 
and 2002:  “recurrent substance use in situations in which it is physically hazardous (e.g., 
driving an automobile operating a machine when impaired by substance use).”   Id. at 7 
(individual stated he drove three or four times while he believed he was legally 
intoxicated in addition to the time he was arrested in 2002).  He also stated that the 
individual weakly met the fourth criterion for the same period:  “continued substance use 
despite having persistent or recurrent social or interpersonal problems caused or 
exacerbated by the effects of the substance (e.g., arguments with spouse about 
consequences of intoxication, physical fights).”   Id. at 9 (arguments with wife about 
being out with friends drinking and playing pool).  In addition, the DOE psychiatrist 
determined that the individual was drinking habitually to excess for the period 1992-
2002, id. at 4 n.9, 7 n.21, 8 n.29, 9 n.30, and was in the early stages of alcohol 
dependence.  Id. at 14. 
 
In his report, the DOE psychiatrist found inadequate evidence of rehabilitation or 
reformation from the individual’s alcohol problems.  By his own admission, the 
individual’s last drink was one month before the evaluation, and he had never engaged in 
any rehabilitation efforts.  Id.  As adequate evidence of rehabilitation, the DOE 
psychiatrist required two years of abstinence from alcohol, including either one year of 
participation in Alcoholics Anonymous meetings (100 hours, with a sponsor), or six 
months of participation in a professionally led substance abuse program (50 hours).  Id.  
As adequate evidence of reformation, the DOE psychiatrist required two years of 
absolute sobriety if the individual participated in one of the specified rehabilitation 
programs, or three years of absolute sobriety if he did not.  Id. at 15.   
 
The DOE psychiatrist also determined that the individual had an illness, alcohol abuse, 
that causes or may cause a significant defect in judgment or reliability, at least until such 
time as the individual shows adequate evidence of rehabilitation or reformation from his 
alcohol abuse.  Id. at 15-16. 
 

Testimony of the Witnesses at the Hearing 
 
The Individual 
 
At the hearing the individual recounted his alcohol use since the 2002 PSI.  In the four 
months between the PSI and his psychiatric evaluation, he drank beer two or three times, 
the last being New Year’s Eve of 2002.  Id. at 31.  After his psychiatric evaluation, he 
drank no alcohol for about four months.  He then had a few beers on his birthday, and 
drank a few more times over the next four months, until his security clearance was 
suspended in September 2003.  Id. at 32-33.  Although he had been aware of the local 
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security office’s concerns about his alcohol use ever since his PSI in October 2002, id. at 
29, he did not take the concern seriously until his clearance was suspended:  “[T]hat was 
the straw that broke the camel’s back, and I just decided . . . that this has caused enough 
problems already and to do something about it.”  Id. at 33-34.  In the eleven months 
between the security clearance suspension and the hearing, the individual drank no 
alcohol other than O’Doul’s, a “beer” with an alcoholic content of one-half of one 
percent, or one-tenth that of  regular beer.  He consumed “maybe a couple” of O’Doul’s 
at most four or five times during that period, because he likes the taste of beer and 
because in social situations, such as a dance, drinking an O’Doul’s allows him not to 
“feel like an outcast.”  Id. at 35-36.  He last consumed an O’Doul’s about six months 
before the hearing.  Id. at 11. 
 
The individual also testified about the treatment he has received.  After his security 
clearance was suspended, he arranged for an evaluation at a local mental health treatment 
facility.  He began seeing a clinical social worker at that facility in December 2003.  The 
social worker determined that the individual did not have a serious problem with alcohol, 
and they met only once every two months.  Id. at 14-15.  About six weeks before the 
hearing, the individual saw a copy of the DOE psychiatrist’s report for the first time.  Id. 
at 15.  He gave the social worker a copy, and based on the facts and opinions expressed in 
the report, the social worker allowed him to enroll voluntarily in an intensive outpatient 
treatment program.  Id. at 15-16, 21.  In the five weeks preceding the hearing, the 
individual completed 40 hours of the treatment program.  Id. at 18.  At the time of the 
hearing he was approximately halfway through the ten-week treatment program, which 
he intends to complete.  Id. at 19, 21.   He had also attended eight hours of Alcoholics 
Anonymous meetings, and testified that he was not aware that he should be attending AA 
until he saw the DOE psychiatrist’s report.  Id. at 18, 21.   The individual stated that his 
future intention with respect to alcohol is to drink responsibly, but only if that is possible 
in his case.  Id. at 19. 
 
The Clinical Counselor 
 
The clinical counselor first saw the individual after the individual received the DOE 
psychiatrist’s report, about six weeks before the hearing.  In order to assess the 
individual, the clinical counselor administered four tests:  the Substance Abuse Subtle 
Screening Inventory, the Michigan Alcohol Screening Test, the Addiction Severity Index, 
and the Drug Abuse Screening Test.  Id. at 45-46.  On the basis of the four assessment 
tests and the individual’s intake interview, the clinical counselor found no “evidence to 
substantiate a substance dependence disorder.”  Id. at 46.  Taking into account the 
individual’s “prior trouble with the law” and the DOE psychiatrist’s assessment, 
particularly his opinion that an intensive outpatient program was indicated, the clinical 
counselor diagnosed the individual with alcohol abuse and set up a treatment program for 
him.  Id.  He conceded, however, that even the diagnosis of alcohol abuse is “basically a 
stretch.”  Id. at 49.   
 
The clinical counselor stated that the individual may not be convinced that he is an 
alcoholic.  Nevertheless, the individual is taking the treatment program and its lessons 
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seriously and is generally concerned about his situation.  Id. at 47-48.  Based on his 
familiarity with the individual, he believes that the individual has abstained from alcohol 
for nearly a year, as he has stated, and does not feel that the individual’s consumption of 
O’Doul’s during that period is a cause for concern in his particular case.  Id. at 50.  He 
further stated that it may be possible for the individual to drink socially in the future:  
“He doesn’t fit into the type of client I work with that I would say needs to abstain from 
alcohol on a daily basis for life.”  Id. at 52.  When asked his opinion of what would 
constitute adequate evidence of rehabilitation in the individual’s case, the clinical 
counselor responded, “I would be professionally comfortable . . . if he were to complete 
this program for ten weeks and remain in AA for another three months, at least with some 
regular attendance in terms of aftercare, and demonstrate that he could abstain from 
alcohol for a period of 12 months.”  Id. at 71-72. 
 
The Clinical Social Worker 
 
The clinical social worker administered an initial assessment of the individual in 
December 2003.  The individual’s test results indicated that he had a slight problem with 
alcohol, probably due to his DWI arrest, according to her interpretation.  Id. at 78-80.  
She saw the individual three times before he began his intensive outpatient treatment 
program in July 2004.  Based on her initial assessment, she saw no need for immediate 
treatment, and the three sessions she had with the individual were not treatment.  Id. 
at 83, 85.  The clinical social worker also teaches one component of the treatment 
program the individual attends, and stated that he is a stable and sincere participant in her 
class.  Id. at 82.  She expressed her opinion that a diagnosis of alcohol abuse is no longer 
relevant after a person has been abstinent for a year and has had no alcohol-related legal, 
work or social problems during that period.  Id. at 90. 
 
The Supervisor and the Client 
 
These witnesses attested to the individual’s behavior on the job.  They testified that the 
individual is a very good, motivated employee and produces a very high caliber of work.  
Id. at 94, 103.  Neither has observed any evidence of alcohol use or abuse on the 
worksite.  Id. at  95, 103-106.  They both stated that the individual has talked to them 
seriously about his problem with alcohol.  The supervisor believes that the individual’s 
motivation for seeking treatment stems not only from the suspension of his access 
authorization but also from a desire to address his personal issues.  Id. at 96-99.  The 
individual’s client also provided examples to illustrate that the individual takes security 
concerns seriously.  Id. at 105.  
 
The DOE Psychiatrist 
 
The DOE psychiatrist testified after he had heard the testimony of the other witnesses.  In 
his testimony, he offered the following observations.  He clarified for the record that 
there is no bright line between having an alcohol-related illness and not having one, just 
as there is no bright line between alcohol abuse and alcohol dependence.  Id. at 117.  He 
also explained that he had not relied on the individual’s two well-spaced DWIs in 
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determining that he suffered from alcohol abuse, but rather on other criteria supported by 
his admission that he had driven a number of times when he thought he was intoxicated 
and his admission that his wife had argued with him about going to bars, playing pool 
and drinking with his friends, rather than being at home.  Id. at 111.  The DOE 
psychiatrist also stated that he took into consideration that the individual was a young 
man and had already had two DWI arrests.  These DWIs were matters of concern for the 
DOE psychiatrist, as were the individual’s resumption of drinking after making 
statements to the local security office (in October 2002) and to him (in January 2003) that 
he intended to stop drinking.  Despite his knowledge that DOE was concerned about his 
alcohol use, he resumed drinking after making those statements.  Id. at 114.   
  
In the individual’s favor, the DOE psychiatrist found that the individual had been 
straightforward with him about his alcohol use at the time of the evaluation; he felt the 
individual did not minimize the amount or effect of his alcohol consumption, nor did he 
try to obstruct the meaning of his responses.  Id. at 109.  The DOE psychiatrist also stated 
that in his opinion, the individual’s use of O’Doul’s prior to beginning his treatment 
program is not a problem.  Id. at 120.  He noted that as of the date of the hearing, the 
individual had not been intoxicated for more than two years, and that he had not had an 
alcoholic drink (excluding O’Doul’s) in about a year.  Id. at 121.  He also considered the 
fact that the individual did not receive a copy of his report until shortly before the 
hearing, and that the individual took action immediately after he received it.  Id. at 121-
22. 
 
Based on his 19-month-old evaluation and his observations at the hearing, the DOE 
psychiatrist concluded that the individual had shown adequate evidence of rehabilitation 
or reformation from his alcohol abuse.  Id. at 124.  He stated that he evaluated the 
individual with a mild degree of alcohol abuse; though the individual technically met two 
of the DSM IV-TR criteria for that condition, the DOE psychiatrist stated that the 
underlying facts did not present a severe or even moderate case of alcohol abuse.  Id. 
at 122, 124-25.  Nevertheless, he told the individual that resuming alcohol use in his case 
would, more likely than not, lead to future alcohol-related difficulties.  Id. at 123. 
 

Analysis 
 

A diagnosis of alcohol abuse raises concerns regarding a person’s willingness or ability 
to protect classified information, and drinking to excess may impair social or 
occupational functioning, increasing the risk of an unauthorized disclosure of classified 
information.  A history or pattern of alcohol-related arrests creates doubt about a person’s 
judgment, reliability and trustworthiness.  The local security office had a substantial basis 
in the record for raising these concerns.  Upon consideration of the evidence presented at 
the hearing, however, I find that the individual has mitigated all of the concerns in the 
Notification Letter. 
 
I place the greatest weight on the DOE psychiatrist’s expert opinion at the hearing that 
the individual has shown adequate evidence of rehabilitation or reformation, and that he 
no longer suffers from alcohol abuse.  The DOE psychiatrist reached this opinion in spite 
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of the fact that the individual had not met the treatment and abstinence requirements set 
out in the evaluation report written 19 months before the hearing.  The record shows that 
the individual had no knowledge of the psychiatrist’s treatment recommendation until 
shortly before the hearing, and that is why he did not enroll in a suitable treatment 
program.  I am also persuaded that the individual consciously changed his behavior after 
his access authorization was suspended.  I find the individual produced credible 
testimony that he has not been intoxicated since July 2002, more than two years before 
the hearing, and that he is responding well to treatment and taking it seriously.  Through 
maturation and self-discipline, as well as the benefit of treatment and Alcoholics 
Anonymous, the individual has transformed himself from an occasional alcohol abuser 
into someone who has abstained from alcohol completely for approximately one year, 
discounting the “non-alcoholic” beer he last consumed some three months before he 
began treatment and five months before the hearing.  I agree with the DOE psychiatrist 
that the individual has achieved his goal of rehabilitation from alcohol abuse.  
Consequently, the individual has mitigated the local security office’s concerns under 
Criterion J.  Furthermore, because the individual now shows adequate evidence of 
rehabilitation or reformation from his alcohol abuse, he no longer suffers from an illness 
that causes or may cause a significant defect in judgment or reliability.  Consequently, the 
individual has also mitigated the local security office’s concerns under Criterion H. 
 

Conclusion 
 
Based on the record in this proceeding, I find that the individual has resolved the security 
concerns under 10 C.F.R. § 710.8(h) and (j) that the local security office specified in its 
Notification Letter.  For the reasons explained in this decision, I find the individual 
demonstrated that restoring his access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.  
Accordingly, it is my decision that the individual’s access authorization should be 
restored. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 5, 2005 
 
 
  
 



1/ An access authorization is an administrative determination
that an individual is eligible for access to classified matter
or special nuclear material.  10 C.F.R. § 710.5. 
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 19, 2004

Case Number: TSO-0108

This Decision concerns the eligibility of XXXXXXXXXXXXXX
(hereinafter the individual) to hold an access authorization. 1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."  This Decision will consider whether,
based on  testimony and other evidence presented in this
proceeding, the individual’s suspended access authorization
should be restored.  As discussed below, I find that the
individual has not met his burden to bring forward sufficient
evidence to show that his access authorization should be
restored.  

I.  History

This administrative review proceeding began with the issuance of
a Notification Letter, informing the individual that information
in the possession of the DOE created substantial doubt pertaining
to his eligibility for an access authorization.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
detailed statement of the derogatory information.  

The area of concern cited in the Notification Letter involves
information that the individual has demonstrated a pattern of
unreliability and financial irresponsibility. This behavior is
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2/ Derogatory information covered by Criterion L includes
information that an individual has “[e]ngaged in any unusual
conduct or is subject to any circumstances which tend to show
that the individual is not honest, reliable , or trustworthy;
or which furnishes reasons to believe that the individual may
be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best
interests of the national security.  Such conduct or
circumstances include. . . a pattern of financial
irresponsibility . . . .” 

subject to the provisions of 10 C.F.R. § 710.8(l) (hereinafter
Criterion L). 2  

The Notification Letter identified the following matters as
concerns:

(i) The individual indicated in a December 12, 2003 Personnel
Security Interview (PSI) that he filed for Chapter 7 bankruptcy
on two occasions, first in the early 1980s and then again in May
2003;  

(ii) The individual indicated that the unsecured credit debt that
was written off in the second bankruptcy involved 25 credit cards
and totaled approximately $185,900;

(iii) The individual had a judgment entered against him for
unpaid hospital/medical bills; 

(iv) The individual indicated in the PSI that he had little
control over his expenses and no system for keeping track of his
bills and debts. 

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to
respond to the information contained in that Letter.  The
individual requested a hearing, and that request was forwarded by
the DOE Office to the Office of Hearings and Appeals (OHA).  I
was appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened.
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II.  The Individual’s Testimony and Additional Documentation  

The individual’s position in this proceeding is that his
financial position has improved since the bankruptcy, and that
the security concern has therefore been resolved.  

At the hearing, the individual submitted some additional
documentation to support this position.  The information
submitted includes the following: (i) a statement showing
payments of cable service bills; (ii) a statement showing
payments of cell phone charges; and (iii) statements indicating
payment of several utility bills.  Prior to the hearing the
individual submitted a recent credit report showing that his
payments on his truck loan and his mortgage payments were up to
date. 

At the hearing the individual testified about his past and
present financial picture.  He stated that for a number of years
his wife paid the family bills.  He said he assumed all bills
were taken care of.  He indicated that she usually paid “minimum”
amounts owed on credit card debts, while continuing to charge
their living expenses.  For this reason, they fell further and
further behind on their debt.  This was the reason for the 2003
bankruptcy.  He testified that he was unaware of their growing
debt until he applied for a loan to purchase a truck.  Transcript
of Hearing (Tr.) at 9,10,24,25,26.  

With respect to the 2001 judgment for an unpaid medical bill, the
individual explained that he thought a greater portion of the
bill should have been covered by his health insurance program
than was actually paid.  When he refused to pay the balance, a
judgment was entered against him that required him to pay $100
per month towards the debt.  The individual indicated that most
of the medical debt was repaid, but that a small amount was
included in the bankruptcy.  Tr. at 26-27. 

The individual stated that he has restructured his financial
arrangement.  First, he states that except for gasoline, his
family no longer makes purchases by credit card.  He further
indicated that his wife no longer pays bills, except for her own
personal expenses, and that he is now paying most bills,
including mortgage, cell phone, truck loan, motor vehicle
insurance and the gasoline bills that have been charged on his
gasoline card.  He stated that his daughters are responsible for
paying utility bills.  Tr. at 17, 31, 36.  He stated that he has
taken physical control of the bills and has a system for filing
them so that they are paid on time.  He says that he is also
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trying to keep track of them using a computer program.  Tr. at
31, 32, 39.  

III.  Standard of Review

The Hearing Officer’s role in these Part 710 proceedings is to
provide the individual involved with an opportunity to furnish
information to mitigate security concerns, to evaluate the
information presented by the DOE Office and the individual, and
to render an opinion based on that evidence. 

The decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the
relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the
national interest.  See 10 C.F.R. § 710.7(a).  

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not like a criminal case, in which the burden is on the
government to prove the defendant guilty beyond a reasonable
doubt.  In this type of case, we use a different standard, which
is designed to protect national security interests.  A hearing is
“for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.”  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that restoring
his access authorization “would not endanger the common defense
and security and would be clearly consistent with the national
interest.” 10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of an access authorization.  See Dep’t
of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent
with the national interest” standard for the granting of access
authorizations indicates “that security determinations should
err, if they must, on the side of denials”);  Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990)(strong presumption against
the issuance of a security clearance).  Consequently, it is
necessary and appropriate to place the burden of persuasion on
the individual in cases involving national security issues.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
at 85,511 (1995).  
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IV.  Analysis

As stated above, the financial issues cited in the Notification
Letter that give rise to a security concern under Criterion L are
as follows: the individual indicated in a December 12, 2003
Personnel Security Interview that he was involved in two
bankruptcies, once in the early 1980s and again in May 2003; that
the 2003 bankruptcy involved debts of approximately $185,900;
that he had a judgment issued against him in 2001 for unpaid
medical bills; and that he had little control over his expenses
and no system for keeping track of his bills and debts. I must
consider whether there is evidence that mitigates these concerns.
See 10 C.F.R. § 710.7(c). 

The individual does not make the claim that his failure to pay
his bills was due to financial hardship.  Rather, his approach in
this case was to show that he has reformed his spending and bill-
paying habits, and to establish that he is now on a more stable
financial track.  

Based on the individual’s testimony and documentary evidence, I
believe that the individual has made some efforts to reduce his
debts and to curb his spending.  He has taken control of paying
some family bills.  He has attempted to institute a system for
keeping track of the bills to be paid by using a computer
program.  He has eliminated some non-essential expenses from his
budget, such as those for restaurant meals. This is in the
individual’s favor.  

Nevertheless, after evaluating the record as a whole, I find that
the Criterion L concerns have not been resolved.  This individual
has a history of significant financial problems dating from the
bankruptcy in the early 1980s, and then again in 2003.  There is
further the 2001 judgment for unpaid medical bills.  To resolve
the security concerns arising from this behavior, the individual
should demonstrate a stable financial pattern that covers a
significant period of time.  Personnel Security Hearing (Case No.
TSO-0026), 28 DOE ¶ 82,925 (2003).  The individual has not
demonstrated that he has achieved that stable financial pattern,
since, as of the time of the hearing, it had not even been one
year since the 2003 bankruptcy was closed. 
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Further, the individual still does not have all of his expenses
and finances under control.  Some expenses, such as those for
utilities, are left for his daughters to pay, and the individual
admits that they have missed payments within the past year.  Tr.
at 30. 

There also remains a concern involving the individual’s control
and understanding of his current finances.  I note that the
individual has not attempted to obtain financial counseling.  Tr.
at 42.  Further, he is unable to explain in any detail the types
of purchases that formed the $185,900 credit card debt.  Tr. at
43.  The fact that he cannot explain or describe the nature of
his past overspending gives rise to a concern regarding his
ability to control his expenses in the future.  

Moreover, the individual submitted a budget showing approximately
$850 per month left over after having met his monthly expenses.
However, he could not account for what happens to that amount.
Tr. at 37.  These facts suggest to me that the individual’s
finances at this point are still not under reasonable control,
and that he still does not have a solid understanding of his
monthly income and expenses. 

V. Conclusion

As indicated by the foregoing, I find that individual has not
resolved the Criterion L security concerns set forth in the
Notification Letter.  Accordingly, it is my determination that
the individual should not be granted access authorization.  

The individual may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.  

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: October 13, 2004



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 9, 2004 
 
Case Number:  TSO-0109 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an 
access authorization (also called a security clearance).  The local DOE security office 
declined to grant the individual a security clearance after it determined that information 
in its possession created substantial doubt about the individual’s eligibility for an access 
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. 
Part 710, Subpart A, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As explained below, I have 
concluded that the individual’s access authorization should be granted. 
 

Background 
 
The individual works for a contractor at a DOE facility where some assignments require 
an access authorization.  The individual submitted a Questionnaire for Security Positions 
(QNSP) in April 2002.  Because the information the local security office obtained during 
an interview with the individual on October 17, 2002, did not resolve concerns that the 
local security office had concerning her responses on the QNSP, the individual was sent 
for an interview with a DOE consultant psychiatrist on December 17, 2002.  The DOE 
psychiatrist produced an evaluative report for the local security office on December 28, 
2002, and information in that report led the office to interview the individual once again, 
on January 23, 2003.  The local security office issued a Notification Letter to the 
individual on January 14, 2004.  The Notification Letter alleges that DOE has substantial 
doubt about the individual’s eligibility for a security clearance, based on disqualifying 
criteria set forth in section 710.8, paragraphs (f), (j), (k) and (l). 
 
The Notification Letter alleges that the individual is a user of alcohol habitually to 
excess.  See 10 C.F.R. § 710.8(j) (Criterion J).  This charge is based on the DOE 
psychiatrist’s evaluation of the individual.  In his report, the DOE psychiatrist diagnosed 
the individual as having suffered from alcohol abuse as recently as 1997, without 
adequate evidence of rehabilitation or reformation.  The DOE psychiatrist also stated in 
his report that the individual was drinking alcohol habitually to excess during 2001 and 
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2002, and had done so for a considerable period in the past.  According to the DOE 
psychiatrist’s report, the individual would need two years of sobriety, including 100 
hours of attendance at Alcohols Anonymous meetings or 50 hours of professionally led 
substance abuse treatment, to provide adequate evidence of rehabilitation.  In the absence 
of any organized treatment, the individual would need five years of sobriety to show 
adequate evidence of reformation.  As additional evidence of drinking to excess, the 
individual admitted to the local security office in interviews that she was drinking to the 
point of intoxication as recently as December 24, 2002, and that she was arrested for 
driving while intoxicated in 1997.  
 
The Notification Letter also alleges that the individual used illegal drugs, including 
marijuana, cocaine, ecstasy, LSC, mushrooms and Quaaludes, from 1989 to 2002.  See 
10 C.F.R. § 710.8(k) (Criterion K).   According to the local security office, her most 
recent use of any illegal drug was consumption of cocaine on April 14, 2002.  The 
Notification Letter further charges that the individual “deliberately misrepresented, 
falsified, or omitted significant information from a Questionnaire for National Security 
Positions, [or] a personnel security interview.”  See 10 C.F.R. § 710.8(f) (Criterion F).   
The local security office’s evidence in support of this charge is that the individual failed 
to record her April 14, 2002 cocaine use on a Questionnaire for National Security 
Positions (QNSP) she signed on April 27, 2002, and failed to acknowledge it during a 
personnel security interview on October 17, 2002.  Finally, the Notification Letter alleges 
that the individual “has engaged in unusual conduct or is subject to circumstances which 
tend to show that she is not honest, reliable, or trustworthy; or which furnishes reason to 
believe that she may be subject to pressure, coercion, exploitation or duress which may 
cause her to act contrary to the best interests of the national security.”  See 10 C.F.R. 
§ 710.8(l) (Criterion L).   The information that raised the local security office’s concerns 
under this criterion is her failure to disclose her April 14, 2002 cocaine use, her presence 
at a bar that same day even though she maintained that she stopped frequenting bars in 
1999; her 1997 DWI arrest; and her admission that she had driven an automobile 20 to 30 
times while intoxicated. 
   
Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing.  The local security office transmitted the hearing 
request to the Office of Hearings and Appeals (OHA), and the Director of OHA 
appointed me as the Hearing Officer in this case.  At the hearing I convened, the DOE 
Counsel called one witness, the DOE psychiatrist.  The individual, who was represented 
by counsel, testified on her own behalf, and called three other witnesses:  a psychiatrist, 
her supervisor and her sponsor at Alcohol Anonymous.  The local security office 
submitted 10 written exhibits.  The individual submitted a written answer to the 
Notification Letter and introduced five written exhibits. 
 

Standard of Review 
 
The applicable DOE regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of 



 3

access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  In resolving questions about 
the individual’s eligibility for access authorization, I must consider the relevant factors 
and circumstances connected with the individual’s conduct.  These factors are set out in 
section 710.7(c): 
 

the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the voluntariness of participation; the 
absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation 
or recurrence; and other relevant and material factors. 
 

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when 
the existence of derogatory information leaves unresolved questions about an individual’s 
eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individual must come forward with 
evidence to convince DOE that granting or restoring his or her access authorization 
“would not endanger the common defense and security and would be clearly consistent 
with the national interest.”   See, e.g., Personnel Security Hearing, Case No. TSO-0118, 
29 DOE ¶ 82,771 at 85,616 (2004), and cases cited therein.  In addition, any doubt as to 
an individual’s access authorization eligibility shall be resolved in favor of the national 
security.  10 C.F.R. § 710.7(a).  For the reasons discussed below, it is my opinion that the 
individual has resolved the security concerns described in the Notification Letter, and 
therefore her access authorization should be granted. 
 

Findings of Fact 
 

The individual did not dispute the allegations in the Notification Letter.  She maintains, 
however, that she is now rehabilitated and reformed from alcohol abuse and no longer 
drinks alcohol or uses illegal drugs at all.   
 
When DOE considered her eligibility for a clearance, the local security office was 
concerned that the individual had a long history of involvement with alcohol and illegal 
drugs.  The individual related to the local security office that she began sneaking alcohol 
from her parents’ supply when she was 12 or 13 years old.  Transcript of October 17, 
2002 Personnel Security Interview, DOE Exhibit 3-2 (2002 PSI) at 18.  She drank beer 
regularly throughout high school and beer, wine and mixed drinks since then, with 
occasional short periods of abstinence or reduced consumption, usually undertaken to 
conform to the people around her.  Id. at 20-25.  In 1997, after drinking five to seven 
drinks within an hour and a half, she was arrested for DWI, having failed a Breathalyzer 
test with a reading that indicated a blood alcohol content (BAC) of .22.  Id. at 16 
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(recollection of individual); cf. DOE Ex. 1-5 (arrest report reflects test results of .20 and 
.19).  In her twenties, she would commonly drink eight to ten drinks in four to five hours. 
Report of Psychiatrist, 12/28/2002, DOE Ex. 2-1 (Psych Report) at 19.  At the time of the 
PSI and the psychiatric evaluation in late 2002, the individual stated that she drank three 
to five drinks on one occasion most weekends, and had been intoxicated at least four 
times in the preceding year. 2002 PSI at 25, 29-30; Psych Report at 20.    
 
In her 2002 PSI, the individual stated that she began using marijuana on a daily basis in 
high school.  2002 PSI at 41.  Similar to her pattern of drinking alcohol, her illegal drug 
use varied according to the patterns of the people surrounding her.  Id. at 42-43.  At age 
25, she was introduced to ecstasy, which she used for about eight months before quitting.  
Following that period, the individual used various illegal drugs sporadically.  Id. at 45-55, 
71-74.  She stated that her last marijuana uses were in the spring of 1999 and the summer 
of 2000.  Id. at 56; Psych Report at 17.  During her 2002 PSI, she reported that her last 
cocaine use was at a millennium party in 2000.  2002 PSI at 56.  She admitted to the 
DOE psychiatrist, however, that she used cocaine one additional time, on April 14, 2002.  
A drug test performed on a sample of the individual’s hair that the DOE psychiatrist 
obtained during the evaluation detected no drug use.  Supplemental Report of DOE 
Psychiatrist, 1/7/2003, DOE Ex. 2-2.  In light of the sample hair’s length and the efficacy 
of the test, the DOE Psychiatrist interpreted the drug test result to mean that the 
individual had not used any illegal drugs habitually for the past 21 months.  Id. at 1. 
 
The discrepancy between the dates the individual reported as her last use of cocaine 
raised a new concern with the local security office, that she had not provided complete 
and honest responses during the local security office’s investigation of her eligibility for 
access authorization.  Consequently, the individual was interviewed again on January 23, 
2003.  During that interview, she was offered the opportunity to explain why she had not 
told the local security office about her most recent cocaine use on April 14, 2002.  The 
individual explained that in celebration of completion of an academic program she drank 
four beers at a bar, met a gentleman, went to his apartment with him and snorted about 
five milligrams of cocaine.   Transcript of January 23, 2003 Personnel Security Interview, 
DOE Exhibit 3-1 (2003 PSI) at 17-23.  This incident occurred shortly after she had signed 
a certification, on March 27, 2002, containing the following statement:  “I understand the 
use of alcohol habitually to excess and/or my involvement with any illegal drug activity 
will result in loss of my DOE access authorization.” Id. at 26.  Her explanations for using 
cocaine that day and for not reporting that use were inconsistent and evasive.  She stated 
she was in the process of completing her QNSP; she had completed some sections in the 
weeks before April 14, 2002, but had other sections yet to complete.  Id. at 15-16.  In the 
interview, she contended that when she filled out the section of the QNSP related to drug 
use, she had correctly stated that her last use had been in 2000; by the time she signed the 
document, however, on April 27, 2002, that statement was no longer true, and she failed 
to correct it.  Id. at 40-41.  On the other hand, earlier in the interview, she stated, “I 
neglected to put it down [on the QNSP].  I don’t know if it was on purpose or I simply 
forgot.”   Id. at 16.  She stated that she had forgotten about the April 14, 2002 incident 
when she was questioned about her drug use during the 2002 PSI.  Id. at 40.  She also 
stated that she did not think she could lose her clearance for using cocaine until after her 
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access authorization was granted.  Id. at 27, 44-45.  On the other hand, she also stated in 
the course of the interview that she really had not given much thought to using cocaine 
that day; the opportunity presented itself and, her judgment impaired by four beers, she 
accepted.  Id. at 41, 45.   
 

Testimony of the Witnesses at the Hearing 
 
The DOE Psychiatrist’s First Appearance  
 
Following the 2002 PSI, the local security office referred the individual to the DOE 
psychiatrist for evaluation.  At the hearing, the DOE psychiatrist summarized his report 
as follows.  During his December 17, 2002 evaluation of the individual, the DOE 
psychiatrist had found her to be honest and forthcoming.  Transcript of Hearing (Tr.) at 
13-14.  He determined, however, that the individual minimized the extent of her historical 
involvement with alcohol and illegal drugs, understating to him the amounts she had used 
and the periods of time in which she had been an active user.  He stated that such 
minimization is quite common among substance users, and an indication that the 
individual has not yet reached a “state of recovery.”  Id. at 15-17.  The only significant 
discrepancy he noted was the individual’s use of cocaine on April 14, 2002, which she 
had not reported to the local security office, either on her QNSP or in her 2002 PSI.  Id. 
at 14.  The results of tests he administered indicated that the individual had not smoked 
marijuana daily in the past two weeks, had used no other drugs at all in the past two to 
three days, had no chronic use of alcohol in the past two weeks, and had no liver damage 
of the type that commonly occurs from excess alcohol consumption.  Id. at 22-24.  The 
tests did confirm, however, the individual’s report that she had hepatitis C, which she 
believed she had probably contracted from shared needles.  Id. at 23.   
 
On the basis of the individual’s personnel security file, his interview with her, and the test 
results, the DOE psychiatrist formed an opinion that the individual had suffered from 
alcohol abuse in the past but not currently, and was currently drinking alcohol habitually 
to excess.  Id. at 28.  Although she told him that she had cut back on the quantities of 
alcohol she was currently drinking, and he felt that she was honest in reporting her 
current consumption, her attempts to control her intake were not sufficient to mitigate her 
problems with alcohol as of the time of the evaluation.  Id. at 17-18, 44-45.  He 
determined that she had been intoxicated at least three times since the summer of 2002, 
and for the two-and-one-half years before that had been intoxicated weekly.  Id. at 28-29.  
In order to demonstrate adequate evidence of rehabilitation, the DOE psychiatrist stated 
as guidelines that the individual should complete two years of abstinence from alcohol, 
including either one year of participation in Alcoholics Anonymous meetings (100 hours, 
with a sponsor), or 50 hours of participation in a professionally led substance abuse 
program.  Id. at 29, 31.  In the alternative, the individual could demonstrate adequate 
evidence of reformation, guidelines for which would be two years of absolute sobriety if 
the individual participated in one of the specified rehabilitation programs, or five years of 
absolute sobriety if she did not.   Id. at 30-31.  He also stated that he did not inform the 
individual about these guidelines when they met; he assumed that she would read them 
when she received his report.  Id. at 30.   
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With respect to the individual’s use of illegal drugs, the DOE psychiatrist determined, on 
the basis of the evidence before him, including the test results, that the individual was not 
currently using illegal drugs habitually to excess.  Id. at 26.   
 
The Individual’s Psychiatrist 
 
A former DOE consultant psychiatrist testified on behalf of the individual.  The 
individual provided him with DOE records the local security office had given her, 
including the DOE psychiatrist’s report.  After reviewing those records, he conducted a 
forensic psychiatric interview ten days before the hearing.  Id. at 49.  He acknowledged 
that the individual had had a substance-induced disorder with both alcohol and illegal 
drugs in her past.  Id. at 50.  His testimony focused, however, on the individual’s actions 
since she saw the DOE psychiatrist in December 2002.  In 2003 she underwent medical 
treatment to control her hepatitis C.  Id. at 51-52.  One side effect of the treatment, 
depression, combined with some advice from her treating physician, convinced her to 
“really take a hard look at what she was going to do in the future about use of 
substances.”  Id. at 52.  He stated that she wanted to benefit from the treatment as much 
as possible, and told him that “to continue drinking would be insanity.”  Id. at 54.  As a 
result, the individual entered an outpatient substance abuse program in August 2003 and 
began attending Alcoholics Anonymous (AA) meetings twice a week in July 2003.  He 
reported that the individual now has a sponsor at AA, her second, and a better match for 
her than her first.  Id. at 58.  She also attends a Bible study class with other substance 
users.  Id.  His overall impression of the individual is that she took responsibility upon 
herself for her substance-induced problem, id. at 55, 58, and, in the 21 months since she 
saw the DOE psychiatrist, has achieved reformation and rehabilitation from that problem.  
Id. at 61.   
 
The Supervisor 
 
The individual’s supervisor testified that he has worked with her for over two years, and 
finds her to be a reliable employee who had no attendance problems on the job.  Id. at 65, 
68, 69.  After he responded to all the questions the counsel asked of him, he asked 
permission to speak on the individual’s behalf.  After stating that the individual may have 
made mistakes in her past, he continued: 
 

I see a mother who has realized the values of leading a good life.  She has 
a person that she’s living for now, which is her son.  I see somebody that’s 
come . . . a long way to improve herself in behalf of the future of her son.  
[T]the fact now [is] that she doesn’t just think for herself.  . . .  [From] 
what I gather and the interactions I’ve had with her, . . . her son is so 
important in all her decisions, and I say that not because I’m imagining it, 
but we talk about weekends, and she talks about taking her son here, doing 
this for her son, . . . the pictures of her with her son.  So I don’t think that 
she makes a decision without it somehow being influenced by the 
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presence of the well-being of her son. . . . I just see somebody whose 
priorities have changed, and her values. 

 
Id. at 72-73.   
 
The Alcoholics Anonymous Sponsor 
 
The individual’s AA sponsor testified that she met the individual around January 2004, 
when the individual was seeking a sponsor.  Id. at 77-78, 86.  She understood that the 
individual was not “connecting” with her first sponsor and hoped that a different sponsor 
would help her move forward through the AA’s twelve steps.  Id. at 81.  Offering to 
sponsor the individual for a 30-day trial period, the sponsor has continued her 
relationship with the individual since then.  Id. at 78.  She described the individual as a 
source of inspiration to her.  The individual performs service work not just within AA, 
but also with Habitat for Humanity and with her church.  Id. at 79.  Finally, she stated, 
“[I]n my heart, and how I see it, is that [the individual] has a great chance of staying 
sober.”  Id. at 83. 
 
The Individual 
 
At the hearing the individual offered insight into why she failed to report her April 14, 
2002 cocaine use on the QNSP she signed shortly after that date and at a security 
interview conducted six months later.  She stated that it was a form of denial, rising from 
the remorse she felt about the entire evening.  Id. at 92-93.  She testified that she told 
herself at the time, “ ‘This just didn’t happen.  I’m going to act like this didn’t happen, it 
didn’t happen to me.’  If you lie to yourself long enough, you’ll start believing it’s the 
truth.”  Id. at 117.  She claimed that she was in a state of denial through the 2002 PSI.  By 
the time of the psychiatric evaluation, however, “it was eating at me. . . . I wanted to 
bring it up.”  Id. at 117-18.   
 
The individual also recounted how she arrived at her decision to stop drinking.  In 1992 
she learned that she had contracted hepatitis C, most likely from her drug use.  Id. at 94-
95.  At that time, her doctor advised her not to share needles with others so as not to pass 
the disease to others, but did not advise her to stop drinking or take other precautions.  Id. 
at 95.  In January 2002 the individual began a treatment for hepatitis C, which has a 
recommended course of 11 months.  Id. at 96.  She suffered side effects that included 
depression, loss of appetite, fatigue, hypothyroidism, weight loss and memory loss.  Id. 
at 96-100.  She discontinued the treatment after seven months.  Id. at 97.  When the 
doctor started the treatment, he warned her that continued alcohol consumption would 
negate the benefits of the treatment.  She interpreted his warning:  “I just know that by 
taking this treatment, I’m alleviating my liver from this onslaught of damage [due to 
hepatitis C], and if I continue to drink, I’ve gone through this treatment for nothing.”  Id. 
at 103-04.  She then explained why she stopped drinking: 
 

I think it’s the life-and-death scenario.  You know, they say it takes 
different things for different people to gain a desire to stop.  It has to be 
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inside.  You know, I think it wasn’t so much dying, you know, like we are 
all going to do, but it was going without doing the thing I was supposed to 
do.  . . . One of the things I have to persevere in doing is raising [my son] 
to the best of my ability, and if there [are] some deeds out there that I need 
to do before—you know, during my lifetime, I want to definitely be doing 
them.  I don’t want to depart before I do them. 
 

Id. at 104.  As for recreational drugs, she stated, “[W]hat you do when you go through a 
12-step process, even though I’m not completely finished, is you restructure yourself, you 
restructure your soul on a spiritual level.  One of the things that I know for sure about me 
spiritually is that I’m not supposed to be in an altered state of consciousness. . . .  I want 
to be able to feel when the feelings come and not run away from them.”  Id. at 105-06.   
 
The individual also testified about her rehabilitation efforts.  She stated that she had her 
last drink of alcohol on July 11, 2003, and went to her first AA meeting on July 17, 2003.  
She testified that she attended AA meetings roughly on a daily basis through 
October 2003, then roughly three times a week from October 2003 to January 2004.  Id. 
at 132.  Starting in January 2004, at the suggestion of another AA member, she began 
documenting her attendance, and produced a contemporaneous record that indicates that 
she has continued to attend AA meetings roughly three times a week through the date of 
the hearing.  Id. at 113; Individual’s Ex. C.  In addition, the individual enrolled at a 
substance abuse treatment center on August 18, 2003.   Between that date and April 29, 
2004, she completed two 12-session classes that covered such topics as coping with 
cravings and urges, assertiveness, managing negative moods and depression and 
enhancing support mechanisms.  Tr. at 122-23; Individual’s Exs. D, E.  Since 
January 2004, the individual has also been attending Bible-based study groups for 
recovering substance users.  Id. at 114-25, 124.   
 
The DOE Psychiatrist’s Second Appearance 
 
The DOE psychiatrist testified after he had heard the testimony of the individual and the 
other witnesses.  He stated that the testimony at the hearing had allowed him to learn 
what steps the individual had taken, since his December 2002 evaluation of her, toward 
rehabilitation and reformation, and to observe and assess the sincerity of her testimony.  
Id. at 135.  After expressing his opinion that she had established adequate evidence of 
rehabilitation and reformation, he explained the basis for his opinion: 
  

I believe she’s sincere and honest and being truthful with us.  She doesn’t 
meet the two-year requirement, but I think she more than makes up for it 
by her presentation.  Also, I didn’t really diagnose her as alcohol 
dependent.  If I had, I probably would have had more trouble being 
favorable at this time. . . . [I]t was very easy, actually, to say that she was 
drinking habitually to excess, but she certainly really appears to be 
involved in the AA program, and I think her sponsor here was very 
impressive. 
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Id. at 135-36.   
 
 

Analysis 
 

A diagnosis of alcohol abuse raises concerns regarding a person’s willingness or ability 
to protect classified information, and drinking alcohol habitually to excess may impair 
social or occupational functioning, increasing the risk of an unauthorized disclosure of 
classified information.  Using illegal drugs likewise increases that risk and at the same 
time raises concerns regarding a person’s willingness to abide by established rules and 
regulations.  Falsifying information provided to the local security office causes additional 
concerns, because it indicates that the individual may not be trustworthy, and the security 
program is founded on trust and integrity.  The local security office had a substantial 
basis in the record for raising these concerns.  Upon consideration of the evidence 
presented at the hearing, however, I find that the individual has mitigated all of the 
concerns in the Notification Letter. 
 
With respect to the substance-related security concerns under Criterion J, I place the 
greatest weight on the DOE psychiatrist’s expert opinion at the hearing that the individual 
has shown adequate evidence of rehabilitation and reformation, and that she no longer 
drinks alcohol habitually to excess.  The DOE psychiatrist reached his opinion regarding 
the individual’s alcohol-related concerns in spite of the fact that the individual had not 
met the treatment and abstinence requirements set out in the evaluation report written 21 
months before the hearing.  He formed his opinion on the basis of the testimony at the 
hearing, from which he concluded that the individual had made significant changes in her 
lifestyle and had benefited from her rehabilitation efforts.  I note that the individual began 
her rehabilitation efforts in July 2003, months before she received the Notification Letter, 
and more than a year before she ever saw the DOE psychiatrist’s recommendations for 
rehabilitation and reformation. Id. at 125, 129-31 (received Notification Letter in 
January 2004, received DOE psychiatrist’s report one week before hearing).  I am 
persuaded that personal reasons unrelated to the DOE’s security concerns formed the 
catalyst to bring about her internal “restructuring.”  This restructuring does not permit the 
use of alcohol, and her continued participation in AA and other groups for reformed 
substance users gives her the necessary support to maintain her sobriety.  Consequently, 
the individual has mitigated the local security office’s concerns under Criterion J.   
 
The local security office’s concerns under Criterion K revolve around a long history of 
illegal drug use.  This behavior appeared to stop in 2000, except for an isolated 
occurrence of cocaine use on April 14, 2002.  The DOE psychiatrist, when faced with this 
information, determined that the individual did not suffer from drug dependence or abuse, 
nor was she currently using drugs habitually to excess.  Nevertheless, the fact remains 
that the individual used illegal drugs in the past, and as recently as April 2002.  After 
considering the record before me, particularly the testimony about the forms of treatment 
she has voluntarily sought, her current pattern of abstinence from alcohol and drugs, and 
her reasons for dedicating herself to that lifestyle, I find it extremely unlikely that the 
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individual will resume her use of recreational drugs in the future.  The individual has 
therefore mitigated the local security office’s concerns under Criterion K.   
 
The local security office’s concerns under Criteria F and L are similar.  Certain 
information from the individual’s past tends to show that the individual has not been 
trustworthy and reliable.  She failed to report to the local security office that she used 
cocaine on April 14, 2002, twice—on a QNSP she signed less than two weeks later and 
during an interview conducted some six months later.  In addition, she had drunk at a bar 
that same day, though she told the local security office, at the interview six months later, 
that she had stopped going to bars in 1999.  To her credit, however, the individual 
admitted the details of that evening in December 2002 and January 2003.  Other concerns 
were that she was arrested for Driving While Intoxicated in 1997, and admitted to having 
driven after drinking alcohol 20 to 30 times in her life; driving after drinking 
demonstrates poor judgment at the very least.  At the hearing, the DOE psychiatrist 
observed, and I am in agreement, that the individual now behaves in a very 
straightforward manner.  With the benefit of rehabilitative treatment, the individual 
convincingly testified that her previous unwillingness to own up to the details of that one 
evening in April 2002 was attributable to remorse and denial.  I am convinced that she 
has progressed in her rehabilitation to the point that remorse and denial no longer control 
her actions.  Nor is she likely at this stage to resort to driving after drinking alcohol, as 
she no longer drinks alcohol.  For these reasons, the individual has mitigated the local 
security office’s concerns under Criteria F and L.   
 

Conclusion 
 
Based on the record in this proceeding, I find that the individual has resolved the security 
concerns under 10 C.F.R. § 710.8(f), (j), (k) and (l) that the local security office specified 
in its Notification Letter.  For the reasons explained in this decision, I find the individual 
demonstrated that granting her access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.  
Accordingly, it is my decision that the individual’s access authorization should be 
granted. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 26, 2005 
 
 
  
 



1 An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5.  Such authorization will be
referred to in this Decision as an access authorization or a security clearance.
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This Decision concerns the eligibility of XXX (hereinafter referred to as "the Individual") to retain a level
“Q” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  1  A
Local Security Office (LSO) of the Department of Energy (DOE) suspended the Individual's access
authorization under the provisions of Part 710. This Decision considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be restored.  For
the reasons stated below, it is my opinion that the Individual's access authorization should be restored.

I. BACKGROUND 

The present proceeding involves an Individual who had originally been granted an access authorization  in
July 2002.  When the Individual initially applied for his DOE access authorization, he informed DOE
security officials of his prior experience with illegal drugs.  Transcript of Hearing (Tr.) at 40.  The Individual
eventually signed a DOE Drug Certification providing written assurance that he would refrain from using
or becoming involved in any way with illegal drugs while holding a DOE access authorization and was then
granted an access authorization.  In August 2002, the Individual was arrested for driving while intoxicated
(DWI).  Because of this arrest, the Individual was interviewed by security officials and evaluated by a DOE
consultant psychiatrist (the DOE Psychiatrist) on December 11, 2002.  As a result of the DOE
Psychiatrist’s examination of the Individual and review of the Individual’s security file, the DOE Psychiatrist
concluded that the Individual meets the criteria set forth in the Diagnostic and Statistical Manual of the
American Psychiatric Association, Fourth Edition, Text Revision (DSM IV-TR) for Alcohol Abuse.  During
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 the DOE Psychiatrist’s examination of the Individual, he admitted that he had recently used marijuana and
cocaine.  This information, along with the information contained in the Individual’s security file, convinced
the DOE Psychiatrist that the Individual meets the criteria set forth in the DSM IV-TR for Substance
Abuse, Marijuana.  In addition, the Individual’s admission to the DOE Psychiatrist that he had used
marijuana and cocaine a few days prior to the DOE Psychiatrist’s examination indicates that he violated
the DOE Drug Certification he had signed in July 2002.     

Accordingly, the Individual’s access authorization was suspended and an administrative review proceeding
was initiated. See 10 C.F.R. § 710.9.  The DOE then issued a letter notifying the Individual that information
the DOE possessed created a substantial doubt concerning his continued eligibility for access authorization
(the Notification Letter). The Notification Letter specifies four areas of derogatory information described
in 10 C.F.R. § 710.8.  Section 710.8 (h) pertains to information indicating that the Individual has: “ an
illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist,
causes or may cause, a significant defect in judgment or reliability.”  Section 710.8(j) pertains to information
indicating that the Individual has:  “been, or is, a user of alcohol habitually to excess, or has been diagnosed
by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol
abuse.”  Section 710.8(k) pertains to information which indicates that the Individual:  “trafficked in, sold,
transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule of
Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such
as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered
by a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by Federal
law.”  Section 710.8(l) pertains to information indicating that the Individual: “engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause the individual to act contrary to the best interests of the national
security.  Such conduct or circumstances include, but are not limited to, criminal behavior, a pattern of
financial irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which DOE
previously relied to favorably resolve an issue of access authorization eligibility.” 

After receiving the Notification Letter, the Individual filed a request for a hearing.  This request was
forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as Hearing Officer.  At the
hearing, the DOE presented one witness, the DOE Psychiatrist.  The Individual called six witnesses and
testified on his own behalf.  The record of this proceeding was closed on November 29, 2004, when OHA
received a copy of the transcript of the hearing.  See Transcript of Hearing, Case No. TSO-0110. 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that the access authorization decision “is a comprehensive, common-sense 
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judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting or continuation of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I have considered the
following factors in rendering this Decision:  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, including knowledgeable participation; the frequency and recency
of the conduct; the Individual's age and maturity at the time of the conduct; the voluntariness of the
Individual's participation; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or
duress; the likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R.
§ § 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the testimony and
exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility for
an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by
convincing the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  In the present
case, the Individual has convinced me that restoring his security clearance would not endanger the common
defense and would be clearly in the national interest.

III.  FINDINGS OF LAW AND FACT

A.  Criteria J, K and H

i) Alcohol

The record indicates that the Individual has been arrested on three occasions for alcohol-related offenses,
including two DWIs, the most recent of which occurred on August 30, 2002.  The Individual admitted to
the DOE Psychiatrist that he had driven while intoxicated on 20 to 30 occasions between the two DWI
arrests.  This information led the DOE Psychiatrist to conclude that the Individual suffers from Alcohol
Abuse and has habitually used alcohol to excess.  The Individual does not contest these conclusions.
Accordingly, the LSO has appropriately invoked Criteria J and H. 

ii)  Illegal Drug Use

The record indicates that the Individual candidly admitted a history of illegal drug abuse prior to his receipt
of his DOE access authorization.  During his psychiatric examination, the Individual further admitted that
he had recently used marijuana and cocaine.  This information is significant for three reasons. First, it clearly
establishes that the Individual used illegal drugs, therefore providing a proper  basis for the LSO’s
invocation of  Criterion K.  Second, it formed part of the basis for the DOE Psychiatrist’s conclusion that
the Individual meets the criteria for Substance Abuse, Marijuana, 



- 4 -

therefore providing a proper basis for the LSO to invoke Criterion H.  Third, it indicates that the Individual
violated the DOE Drug Certification he signed in July 2002.  The Individual does not contest these
conclusions.  Accordingly, the LSO has appropriately invoked Criterion K. 

iii) Evidence of Mitigation

In his Report, the DOE Psychiatrist opined that in order to establish rehabilitation from his excessive use
and abuse of alcohol and illegal drugs the Individual would need to either

(1) Produce documented evidence of attendance at Alcoholics Anonymous for a minimum
of one year and be completely abstinent from alcohol and all non-prescribed substances
for a minimum of 1 year following the completion of this program = 2 years of sobriety.
[or]

(2) Satisfactorily complete a minimum of 50 hours of a professionally led, substance abuse
treatment program, for a minimum of 6 months, including what is called ‘aftercare’ and be
completely abstinent from alcohol and all non-prescribed controlled substances for a
minimum of 1 [and] 1/2 years following the completion of this program = 2 years of
sobriety.     

DOE Psychiatrist’s Report at 29 (Footnote omitted).  In his Report, the DOE Psychiatrist opined that in
order to establish reformation from his excessive use and abuse of alcohol and illegal drugs the Individual
would need to either 

(1) [Go] through one of the two rehabilitation programs listed above, then [maintain] 2
years of absolute sobriety. . .. [or]

(2)  If the [Individual] does not go through one of the two rehabilitation programs listed
above, then  [the Individual must maintain] 5 years of absolute sobriety . . . .    

Id. at 30.  At the Hearing, the DOE Psychiatrist essentially reiterated his diagnosis and treatment
recommendations as well as his opinion concerning the actions the Individual needed to take in order to
establish reformation or rehabilitation. In addition, the DOE Psychiatrist noted the Individual’s emotional
state during the examination. The DOE Psychiatrist testified that: “I’ve done over a thousand of these
evaluations, and I would say that was the most I’ve seen somebody break down and get emotional and cry
when I’m evaluating them.”  Tr. at 13.     

At the Hearing, the Individual admitted that he suffered from alcohol abuse and had used illegal drugs.  Tr.
at 53.  However, the Individual submitted substantial evidence and testimony showing that he had been
rehabilitated from his alcohol and substance abuse.  Specifically, the Individual’s rehabilitation  had begun
when he attended eight sessions of an alcohol/substance abuse education program (the education program).
Tr. at 48.  The Individual then attended six aftercare counseling sessions with a counselor affiliated with the
education program (the education program counselor). 
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2  At the time of the Individual’s discharge from this program, his prognosis was described as
“good/improved” by the education program counselor.  Tr. at 48.

3 The random drug screening consists of a breathalyser test and a urinalysis.  

4  The Individual’s co-workers and supervisors uniformly and enthusiastically testified that he is
a highly conscientious, responsible and valued employee. Tr. at 30, 87-89, 92-98. 

Tr. at 39, 46. Subsequent to his completion of the education program, the Individual discontinued his use
of alcohol and illegal drugs. 2  

The Education Program Counselor testified at the hearing.  The Education Program Counselor testified that,
during his six sessions with the Individual, the Individual had made progress towards recognizing the issues
in his life and becoming more engaged in the therapeutic process.  Tr. at 56-57.    The Education Program
Counselor testified that he thought the Individual had been honest and forthright with him.  Tr. at 59.    The
Education Program Counselor testified that the Individual had:  “[G]otten to a place where he accepted that
alcohol had been a problem for him and he’d made some decisions about - - about making his use not
being part of his life any longer.” Tr. at 61.  

The Individual also began participation in an Employee Assistance Program (EAP).  The EAP included at
least 22 one-on-one counseling sessions and required the Individual to sign a recovery contract.  Tr. at 70.
Under the recovery contract, the Individual underwent monthly random drug and alcohol screening for a
period of one year and quarterly random drug and alcohol screening thereafter.  3  Tr. at 37, 42-45, 70.
These tests have been uniformly negative.  Tr. at 45, 71, 72.  The Individual will remain subject to these
random drug and alcohol tests on a quarterly basis.  

As noted above, the Individual attended 22 one-on-one counseling sessions with a counselor affiliated with
the EAP (the EAP Counselor).  The EAP Counselor testified at the Hearing.  She testified that she thought
she knew the Individual pretty well.  Tr. at 79. She further testified that she thought that the Individual was
“very open and forthright.”  Tr. at 81.  The EAP Counselor testified that the Individual’s prognosis for
continued sobriety is excellent to good.  Tr. at 75.  The EAP Counselor indicated that her assessment of
the Individual’s prognosis was based upon the Individual’s workplace functioning, his family and social
functioning and the fact that he had maintained sobriety for an extensive period of time.  Tr. at 76.  4  She
noted that she had witnessed a change in the Individual: He has become a lot more serious about his work
and life endeavors.  Tr. at 79.  The EAP Counselor notes that he now has a full understanding of the
seriousness of his substance abuse and has become a more mature, responsible person.  Tr. at 79, 80.  The
EAP counselor noted that the Individual has been “very responsible in terms of the treatment and being - -
and complying with all the terms of a recovery agreement and all the treatment that he’s - - that he’s had.”
Tr. at 80.  The EAP Counselor notes the Individual has been able to manage stressors in his life without
resorting to alcohol or drugs.  Tr. at 82.  The EAP Counselor testified that the Individual does not have a
high risk of relapse.  Tr. at 82.   
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The Individual recognizes that he has a problem with alcohol and drugs.  Tr. at 53.  However, the Individual
testified that he had not consumed illegal drugs or alcohol since December 24, 2002.  Tr. at 37.  The
Individual testified that he had matured and come to the realization that alcohol and drugs were a problem
in his life and that he plans to remain free of both in the future.  (The Individual was only 26 years of age
at the time of the Hearing). Tr. at 39, 42.  The Individual further testified that he plans to continue with his
counseling.  Tr. at 46.  The Individual testified that he was motivated to stay sober by his strong desire to
be a good father to his son.  Tr. at 53.    

At the end of the hearing, the DOE Counsel recalled the DOE Psychiatrist, who had viewed all of the
testimony, to the stand.  On his return to the stand, the DOE Psychiatrist testified that the Individual had
provided adequate evidence of rehabilitation and reformation.  Tr. at 111.  I too was convinced that the
Individual has successfully mitigated the concerns raised under Criteria J, K and H by his alcohol and
substance abuse, based on the evidence presented at the Hearing as described above.   

B.  Criterion L

The Individual’s admitted use of marijuana and cocaine violated federal and state law and violated the
provisions of a DOE Drug Certification that the Individual had signed.  Accordingly,  the Local Security
Office appropriately invoked Criterion L.      

In his original application for a DOE access authorization, the Individual candidly admitted a history of
illegal drug use.  Tr. at 40.  Illegal drug use raises serious security concerns because it may reflect an
inability to safeguard classified information and special nuclear material.  Involvement with illegal drugs
exhibits an unacceptable and disturbing disregard for laws prohibiting their use.  Such disregard for the law
raises concerns that the Individual may similarly disregard other laws, including those which protect
classified information and special nuclear materials.  See Personnel Security Hearing, Case No.
VSO-0116, 26 DOE  ¶ 82,765 at 85,602 (1997) (citing Personnel Security Hearing, Case No.
VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995)).  It is important to note that avoiding illegal drug use is
itself a requirement of both the DOE's safety and security regulations.  Moreover, the use of illegal drugs
(and the disrespect for law and authority that such use suggests) exhibits a lapse in judgment and maturity.
Finally, I note that involvement with illegal drugs may render the user susceptible to blackmail or coercion.

Because his original application for a DOE access authorization disclosed a history of illegal drug use, the
Individual was asked by the LSO to sign a DOE Drug Certification.  On July 1, 2002, the Individual signed
a DOE Drug Certification in which he promised to refrain from using or being involved with illegal drugs
while holding a DOE Drug Certification.   In the present case, the DOE’s security concerns under Criterion
L are largely based upon the Individual's use of illegal drugs in December 2002 despite this promise.  The
Individual's failure to honor his Drug Certification, and his violation of DOE's and his employer's drug
policies, raise important security concerns.  The DOE security program is based on trust.  If an employee
breaks a written promise to the DOE, that trust is violated. It was precisely because of the Individual's prior
illegal drug use that he was asked in 
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2002 to sign a Drug Certification, promising that he would never again use illegal drugs while employed in
a position requiring an access authorization. He clearly violated this promise when he used marijuana and
cocaine subsequent to July 1, 2002.  He therefore risked his career and access authorization, violated DOE
safety and security regulations, and put himself, his fellow employees and the national security at risk.

Violation of the DOE Drug Certification presents especially serious security concerns.  Personnel Security
Hearing, Case No. VSO-0208, 27 DOE ¶ 82, 774 at 85,655 (1998).  Not only does it bring into question
the Individual’s judgment and trustworthiness, but it raises concerns about the possibility of future drug use.
However, in the present case, I find that the Individual has presented sufficient evidence to resolve the
serious concerns about his judgment, honesty and potential for future drug use. 

My impression of the Individual, formed at the hearing, is that he is an extremely competent, enthusiastic
and dedicated worker.  It is clear that he recognizes the seriousness and the significance of his actions and
is sincerely committed to avoiding future drug use and honoring his promises.  Moreover, the Individual
obviously regrets, and fully appreciates the significance of, his violation of the DOE Drug Certification.  I
am convinced that the Individual has become a particularly honest and responsible person and that his
violation of a DOE Drug Certification is highly unlikely to recur.

Most importantly, I am convinced that the Individual has gone though a life transforming experience in
which he has made the transition from being an irresponsible and immature youth to a mature, responsible
young man whose friends, family and coworkers respect and rely upon.  At the time that he was first
examined by the DOE Psychiatrist, he had hit rock bottom.  As the DOE Psychiatrist explained in his
testimony:

 Well for one, I think there was a lot of things going on in his life.  The woman in his life and
his child had just left him.  I had just told him that I was going to send him to the laboratory
for drug testing, and I think he realized that it was going to turn out positive.  He was telling
me he was going to lose his wife, now he’s going to lose his job, he’s going to lose his
child.

Tr. at 13.  From this point on, the Individual went on to put his life back together.  The witnesses at the
Hearing testified that the Individual had undergone significant change and had exhibited a great deal of
personal growth.  In addition to reforming and rehabilitating himself from substance abuse, the witnesses
testified that the Individual had developed markedly improved levels of maturity, judgment and
responsibility.  Tr. at 31-32, 39, 42, 79-80, and 87.  

In addition, I find that the Individual’s use of illegal drugs in violation of the DOE Drug Certification was
directly related to his substance abuse disorder.  There is no allegation of untrustworthiness on any other
account. Accordingly, the successful treatment of his substance abuse disorder provides further mitigation
of the Criterion L security concerns at issue in the present case.  Personnel Security Hearing, Case No.
TSO-0001 (April 23, 2003) (mitigation of underlying substance abuse 
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disorder provides mitigation of Criterion L security concerns raised by conduct related to or caused by
substance abuse disorder).               

As I have stated above, a violation of a DOE Drug Certification raises particularly serious security concerns
that are difficult to mitigate.  However, in the present case, I am convinced that they are mitigated by the
Individual’s maturation into a person who exhibits considerable judgment and reliability.  Although the
security concerns raised by a violation of a DOE Drug Certification are particularly serious in nature, I find
that they have been satisfactorily resolved by the evidence in the record of this proceeding. 
   
IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has presented evidence that warrants
restoration of his access authorization.  Since the Individual has resolved the DOE’s allegations under
Criterion H, J, K and L, I conclude that the Individual has demonstrated that restoring his security clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Therefore, the Individual's access authorization should be restored. 

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: January 5, 2005



1  An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to in this Decision as an access authorization or a security clearance.

*  The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s.

January 12, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 23, 2004

Case Number: TSO-0112

This decision concerns the eligibility of XXX XXX XXX (hereinafter referred to as "the Individual") to
maintain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.”  The local Department of Energy security office (the LSO) suspended the Individual's access
authorization under the provisions of Part 710.  This decision considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be restored.  1

For the reasons stated below, the Individual's access authorization should be restored.

I. BACKGROUND 

The present case concerns an Individual who has been diagnosed with Alcohol Abuse.  The Individual
and both of the expert witnesses who testified at his hearing agree that this diagnosis is accurate.
Transcript of Hearing (Tr.) at 13-18, 51, 73 and 77.  Both expert witnesses also agree that the
Individual is now sufficiently reformed and rehabilitated to resolve the security concerns raised by his
alcohol abuse.

The events leading to this proceeding began when DOE officials received information indicating that the
Individual had been arrested for Driving While Intoxicated (DWI).  A personnel security interview
(PSI) of the Individual was conducted in which the Individual admitted the DWI arrest.  
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The Individual was then asked to submit to an examination by a DOE consultant psychiatrist (the DOE
Psychiatrist).  On June 13, 2003, the DOE Psychiatrist conducted a forensic psychiatric examination of
the Individual.  Tr. at 7.  In addition to conducting this examination, the DOE Psychiatrist reviewed
selected portions of the Individual’s security file and selected medical records.  Tr. at 8.  On June 18,
2003, the DOE Psychiatrist issued a report in which she stated that the Individual meets the criteria for
Alcohol Abuse, in Early Full Remission,  set forth in the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition, Text Revision (DSM-IV-TR).  DOE Psychiatrist’s Report of Examination at
11.  The DOE Psychiatrist further opined that the Individual was not sufficiently rehabilitated and
reformed to resolve the security concerns raised by his Alcohol Abuse.   The DOE Psychiatrist noted
that the Individual had completed 50 hours of a professionally led substance abuse treatment program,
as well as a court-mandated educational DWI program.  Id. at 12.  Nevertheless, the DOE Psychiatrist
opined that in order to establish rehabilitation from his Alcohol Abuse, the Individual must:

1. [Attend Alcoholics Anonymous (AA) meetings] two times a week for at least six
months, attain and maintain AA sponsorship for six months and undergo a minimum of
six follow-up breath alcohol tests during the next 12 months, and 

2. [Attend] individual alcohol and drug counseling for at least once a month for six
months to improve insight and prognosis.

 
DOE Psychiatrist’s Report of Examination at 12.  The DOE Psychiatrist opined that in order to
establish reformation from his Alcohol Abuse, the Individual must either:

1. [Attend one of the two aftercare programs listed above and maintain] 1 year of
absolute sobriety . . . [or]

2. [Maintain] 1.5 years of absolute sobriety . . .[in the absence of a treatment program].

DOE Psychiatrist’s Report of Examination at 12.    

After receipt of the DOE Psychiatrist’s Report, the LSO initiated an administrative review proceeding.
See 10 C.F.R. § 710.9.  The LSO then issued a letter notifying the Individual that it possessed
information that raised a substantial doubt concerning his eligibility for access authorization (the
Notification Letter).  The Notification Letter  alleges that the Individual has “An illness or mental
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or
may cause, a significant defect in judgment or reliability.”  10 C.F.R. § 710.8(h).  The Notification
Letter also alleges that the Individual has "been, or is, a user of alcohol habitually to excess, or has been
diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist
as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  
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The Individual filed a request for a hearing in which he made a general denial of the allegations
contained in the Notification Letter. This request was forwarded to the Office of Hearings and Appeals
(OHA) and I was appointed as Hearing Officer.

At the hearing, the DOE Office presented one witness: the DOE Psychiatrist.  The Individual presented
six witnesses: four friends and co-workers, his wife and his Counselor, who treats him on a regular
basis.  The Individual also testified on his own behalf.

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and
the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). The
regulations state that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I have considered the
following factors in rendering this opinion: the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, including knowledgeable participation; the frequency and
recency of the conduct; the Individual's age and maturity at the time of the conduct; the voluntariness of
the Individual's participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.  See 10 C.F.R. §§ 710.7(c),  710.27(a). The discussion below reflects my application of these
factors to the testimony and exhibits presented by both sides in this case.

III.  FINDINGS OF LAW AND FACT

A reliable diagnosis of alcohol abuse raises significant security concerns under Criteria J and H.  In the
present case, the Individual does not dispute this diagnosis.   Therefore, the local office properly
invoked these criteria. 

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-
0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No.
VSO-0154), 26 DOE ¶ 82,794 (1997), aff’’d, Personnel Security Review (Case No. VSA-0154),
27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I must
exercise my common sense judgment in determining whether an individual’s access authorization should
be restored after considering the applicable factors prescribed in 10 C.F.R. § 710.7(c).  In the present
case, the Individual does not dispute the DOE Psychiatrist’s diagnosis of alcohol abuse.  Therefore, the
only issue before me is whether the Individual has submitted sufficient evidence of his rehabilitation or
reformation to resolve the security concerns raised by his alcohol abuse. 

Two expert witnesses testified at the hearing and both experts agreed that the Individual has been
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2At the time of the Hearing, the Individual had abstained from using alcohol for a period of 16
months.

sufficiently reformed and rehabilitated to resolve the security concerns raised by his alcohol abuse.  It is
important to note that, by the time of the hearing, the Individual had taken a number of important steps
in order to address his alcohol abuse.  Specifically, the record indicates that the Individual had
successfully completed an intensive outpatient treatment program.  In addition, the Individual has been
obtaining counseling from a Licenced Professional Counselor (the Counselor) on at least a bi-weekly
basis for over six months.  Tr. at 45.  Most importantly, the record indicates that the Individual has
abstained from using alcohol since May 2003.  2  Tr. at 76.

The Counselor testified at the Hearing.  His testimony indicated that he had been providing counseling
services to the Individual for approximately six months.  Tr. at 46.  The Counselor testified that he has
generally seen the Individual on a weekly basis.  Tr. at 45.  The Counselor further testified that the
Individual has abstained from using alcohol for at least a year and a half.  Tr. at 46.  The Counselor
testified that he has seen the Individual’s motivation to abstain from the use of alcohol change from an
external basis to an internal basis during his six months of therapy.  Tr. at 47-48, 55.  The Counselor
noted that the Individual has moved through his initial defensiveness and gained insight into his behavior
and recognized how it has impaired him.  Tr. at 45, 55.  The Counselor further noted that the
Individual’s life and marriage had improved with his sobriety.  Tr. at 48.  Finally, the Counselor testified
that he considered the Individual’s chances of avoiding a relapse to be very good.  Tr. at 48.            

The DOE Psychiatrist testified that at the time that she had prepared her report, in July of 2003, she
was convinced that while the Individual was abstaining from using alcohol, he had not recovered from
his alcohol abuse.  Tr. at 18.  The DOE Psychiatrist testified that, at that time, the Individual had only
abstained from the use of alcohol for a period of two months.  Tr. at 18.  In addition, the DOE
Psychiatrist felt the Individual was exhibiting only minimal insight at the time.  Tr. at 18.  At the hearing,
the DOE Psychiatrist observed the testimony of the Individual and the other witnesses, including the
Counselor and the Individual’s wife of five and a half years.  After the testimony of the Individual and
the other witnesses had concluded, the DOE Psychiatrist was called back to the stand.  At this point the
DOE Psychiatrist testified 

I’m pleased to hear that he has followed the treatment recommendations, and a little bit
late, but he definitely caught up with it.  So I think that he has satisfied what I have
initially put out as adequate evidence of reformation in terms of following the
rehabilitation  recommendation, as well as the recommendations of the length of time to
be abstinent.  Therefore, by following those recommendations, he adequately meets my
definition of rehabilitation and reformation at this time.

Tr. at 108.  

In summary, both expert witnesses have testified that the Individual (1) is properly diagnosed with
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alcohol abuse, (2) is in full remission, and (3) has shown he is rehabilitated and reformed.  Accordingly,
he has successfully resolved the security concerns raised by his alcohol abuse. 

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has resolved the security concerns raised
under Criteria J and H.  Therefore, the Individual has demonstrated that restoring his security clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Accordingly, the Individual's access authorization should be restored at this time. The LSO may seek
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: January 12, 2005



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                                 March 1, 2005  
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision  

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 23, 2004 
 
Case Number:  TSO-0113 
 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter “the Individual”) for 
continued access authorization.  The regulations governing the Individual’s eligibility are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.”1  This Decision will consider whether, based on 
the testimony and other evidence presented in this proceeding, the Individual’s suspended access 
authorization should be restored.  For the reasons detailed below, it is my decision that the 
Individual’s access authorization should be restored.   
 

I. Background 
 
The Individual has been employed by a contractor at a DOE facility for twenty-five years in a 
position that requires him to have an access authorization.  In June 2002, while holding the 
access authorization, the Individual sought out a psychiatrist (Individual’s psychiatrist) for 
treatment  of an alcohol problem and was subsequently voluntarily admitted to a treatment center 
for his alcohol problem. After consulting his psychiatrist, the Individual notified the local 
security office of his alcohol problem. The Individual’s psychiatrist subsequently referred the 
Individual to a clinical psychologist (clinical psychologist) for additional treatment regarding 
anxiety and support in rebuilding his life. The Individual was diagnosed at the treatment center 
as suffering with alcohol dependence and depression.  During this time period, the Individual 
was also evaluated by a staff psychologist (the staff psychologist) at the DOE facility where the 
Individual worked.  In his Report of Medical Treatment (RMT), the staff psychologist (1) 
diagnosed the Individual as suffering from alcohol abuse and (2) stated that there was evidence 
of a significant defect in the Individual’s judgment or reliability.   
 
In July 2002, the Individual was the subject of a personnel security interview (PSI) concerning 
his alcohol usage.  In March 2003, the Individual was evaluated by a DOE-consultant 

                                                 
1  Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. §710.5(a). Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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psychiatrist (the DOE psychiatrist) and was diagnosed with Alcohol Dependence, Early Full 
Remission.  In the DOE psychiatrist’s March 2003 report, the Individual was not thought to have 
shown adequate evidence of rehabilitation or reformation.               
 
Because the derogatory information concerning the Individual’s diagnosis of alcohol dependence 
had not been resolved, in February 2004 the local DOE Office suspended the Individual’s access 
authorization and obtained authority to initiate this administrative review proceeding. The local 
DOE Office then issued a Notification Letter to the Individual, citing the Individual’s voluntary 
admission to a treatment center for alcohol detoxification, the staff psychologist’s RMT, and the 
DOE psychiatrist’s diagnosis as derogatory information that created a substantial doubt as to the 
Individual’s continued eligibility for an access authorization under 10 C.F.R. § 710.8(h) and (j).2  
(Criteria H and J). 
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.   The 
DOE forwarded this request to the Office of Hearings and Appeals (OHA).  The OHA Director 
appointed me to serve as the hearing officer.   
 
At the hearing, the Individual was represented by counsel.  The Individual offered his own 
testimony, as well as the testimony of his wife, his close friend, and the staff psychologist.  The 
local DOE office presented one witness, the DOE psychiatrist.  The local DOE office entered 19 
exhibits into the record (Exhibits 1 to 18); the Individual also submitted exhibits (Exhibits A and 
B).    
 

II. Standard of Review 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  After a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R. § 
710.27(a).  
 
In considering the question of the Individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. §710.7(c): the nature, extent, and 
seriousness of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the motivation for the conduct; the potential for pressure, 
coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant 
and material factors.   
                                                 
2 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.”  10 C.F.R. § 710.8(h).  Criterion J refers to information indicating that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  
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III. Security Concern 

 
The derogatory information concerning Criteria H and J centers on the Individual’s alcohol 
problem.  In response, the Individual concedes that he had an alcohol problem but maintains that 
he is now rehabilitated.  It is beyond dispute that a diagnosis of alcohol abuse or dependence 
raises security concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0243, 27 DOE ¶ 
82,808 (2002). As described below, given the Individual’s well documented problem with 
alcohol, the local security office had more than sufficient grounds to invoke Criteria H and J..   
 

IV. Facts 
 

The facts of the present case are not in dispute.  The record of this case includes the various 
exhibits submitted by the local DOE office and by the Individual and the testimony of several 
witnesses at the hearing.   
 
The Individual self-reported his alcohol abuse to the local security office and the DOE 
psychologist in June 2002.  Exhibit (Ex.) 6, 13.  The Individual reported drinking regularly since 
1989 when feeling stressed or anxious in the evenings.  Ex. 5.  In the months prior to reporting 
his alcohol use, the Individual consumed up to one quart of alcohol during the week and up to a 
quart of alcohol on the weekends.  Ex. 13.  The Individual denied ever consuming alcohol before 
or during work, but admitted to reporting to work hung over on occasion.  Id.; Ex. 5 at 1.  The 
Individual admitted that he would sometimes engage in “binge” drinking.  He stated that he 
would always drink alone and before he went to bed.  Ex. 5 at 2.  The Individual would engage 
in binge drinking in response to certain stressors in his life.  He also stated that at times he would 
consume alcohol to self-medicate when he was feeling ill.  Id.   The Individual stated his use of 
alcohol negatively affected his relationships with family and friends.  Ex. 4.   
 
The Individual voluntarily admitted himself to an alcohol treatment program as an outpatient on 
June 27, 2002.  Ex. 12.  In addition to the treatment program, the Individual also regularly 
attended Alcoholics Anonymous (AA) meetings and was under the care of the Individual’s 
psychiatrist, a clinical psychologist, and a marriage counselor.  Ex. 10 at 3, 4.  The staff 
psychologist stated that the Individual’s alcohol abuse was likely associated with a “co-morbid 
anxiety or mood disorder.”  Ex. 13 at 1.    Two months after the Individual self-reported his 
alcohol problem, the Individual’s psychiatrist determined that the Individual was alcohol free 
and was “fully functional and cooperative in his care from a psychological, psychiatric and 
substance abuse point of view.”  Ex. 11 at 2.   
 
The DOE psychiatrist examined the Individual in March 2003.  In his report following the 
examination, the DOE psychiatrist noted that the Individual exhibited several signs of alcohol 
dependence, such as “the development of tolerance,” “taking larger amounts and over longer 
periods than intended,” “a preoccupation with and inability to cut down or control his drinking,” 
and “social losses associated with his drinking.”  Ex. 10 at 4.  The DOE psychiatrist also noted 
that the Individual reported that he was completely abstinent from consuming alcohol. Id. at 3-4. 
The Individual also stated that he never intended to drink again although he was “appropriately 
humble about his relatively early abstinence.”  Id. at 4  The DOE psychiatrist also reported that 
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the Individual had “prior significant depressive and anxiety-related symptoms that have largely 
been treated by his current antidepressant medications and psychotherapy.”  Id.   In his report, 
the DOE psychiatrist noted that the Individual was very careful to avoid any security violations 
while describing his employment.  Id. at  6.  At the end of his report, the DOE psychiatrist 
concluded that (1) the Individual suffered from alcohol dependence; (2) given the very early 
stages of his alcohol recovery program, the Individual was not yet rehabilitated; (3) considering 
both the complexities in the Individual’s life and his strong commitment to making a full 
recovery, about 18 months of “continuous, complete, and confirmed abstinence from alcohol and 
significant resolution of the multiple areas of risk for continued alcohol use would be needed for 
adequate rehabilitation and reformation;” and (4) the Individual’s alcohol dependence is 
considered an illness or mental condition that could cause a significant defect in judgment and 
reliability.  Id. at 6-7. Also, although the Individual’s depression could also fit the criteria for an 
illness or mental condition causing a significant defect in judgment or reliability, the condition 
was well managed and, coupled with the Individual’s conscientiousness regarding security 
concerns, was unlikely to cause a problem. Id. at 6-7. 
 
The record contains a number of letters from different professionals and his spouse that have 
been submitted by the Individual regarding this matter. The Individual’s psychiatrist stated that 
the Individual is a “good risk” for a security clearance for the following reasons: he was no 
longer in the early stages of recovery for alcohol dependence, he had been active in his recovery 
and two years into his sobriety, he was active in Alcoholics Anonymous (AA), he made progress 
in dealing with his tendency to avoid conflict, and he has engaged in both individual and marital 
therapy.  Ex. A at 4.  The Individual’s psychiatrist also stated that the Individual had shown 
“integrity and his continued commitment to guarding his sobriety” and deserved the restoration 
of his security clearance.  Id.  
 
The Individual’s clinical psychologist stated that the Individual had established an “outstanding” 
sobriety program.  The psychologist also noted that the Individual had made many gains in 
problem areas in terms of risk factors in his life.  Ex. A at 6.  The psychologist stated that the 
Individual has regularly attended both individual and marital therapy, taken medications to 
control his depression and anxiety, and been able to maintain his sobriety in the face of personal 
tragedy.  Id.  In conclusion, the psychologist stated that the Individual was very reliable and had 
exhibited adequate evidence of rehabilitation and reformation.  Additionally, while the 
Individual struggled with anxiety and minor depression, neither condition was severe or 
consistent with more serious disorders.  Id.  Consequently, the psychologist was “very 
comfortable” in recommending that the Individual’s clearance be restored.  Id. at 7.   
 
The Individual’s wife stated in a letter submitted in the present case, that she believed the 
Individual had maintained complete sobriety and that she had not seen any evidence, nor was she 
anxious about, the possibility of a relapse.  Ex. A at 7.  She described the Individual’s recovery 
as a “conscious and deliberate effort on his part driven by a desire to lead a more fulfilling life.”  
Id.  The Individual’s wife also stated that in all the time she has known him, the Individual has 
always demonstrated a high degree of loyalty to his work and that she believed he would never 
violate the conditions of his security clearance.  Id.   
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The Individual’s marriage counselor noted in his letter that the Individual’s family has “worked 
hard to achieve a useful, livable, and workable team atmosphere.”  Ex. B.  The marriage 
counselor also stated that, “[d]espite the stress of family life, [the Individual]’s sobriety has never 
seemed at risk.”  Id.  Finally, the marriage counselor stated that he was confident in the 
Individual’s ability to maintain his sobriety in the future despite any stressors that may arise.  Id.  
 
The staff psychologist reevaluated the Individual in June 2004.  Ex. A at 9.  The staff 
psychologist noted that the Individual had maintained his sobriety for two years and continued 
with various therapies such as AA meetings, psychotherapy, and marital therapy, as well as 
medications to control anxiety and depression.  Id.  The staff psychologist concluded that the 
Individual should have his access authorization restored.  Id.          
 

V. Hearing Testimony 
 
At the hearing, the Individual testified that he initially began drinking to excess in response to 
work stress.  Transcript (hereinafter, “Tr.”) at 88.  The Individual also stated that there was an 
extensive family history of alcoholism. Id.  at 69, 72.  According to the Individual, he realized 
that he was exhibiting behavior consistent with what he knew to be normal behavior for 
alcoholics, such as denying that he had a problem, going through periods of abstinence in order 
to prove that he was able to, and avoiding conflict.  Id. at 69-70.   
 
The Individual also testified that since acknowledging and reporting his drinking problem he has 
not had a drink.  Tr. at 72.  He also testified that he has no desire to go back to drinking.  
According to the Individual, his definition of sobriety is “no more alcohol, tee-totaler, no 
drinking…”  Id. at 82.  He stated that he has been able to maintain his sobriety even in the face 
of great personal loss.  Id. at 76.  The Individual stated that his personal life has significantly 
improved.  Id. at 74.  He also stated that he has support from several people, including his wife, 
his close friend, and his sister who is also a recovering alcoholic.  Id. at 74-75.  He stated that, in 
terms of handling problems that arise, he is much more able to identify them and to talk about 
them with his psychiatrist or the staff psychologist.  Id. at 77-78.  The Individual also testified 
that he knows he cannot drink alcohol again even if faced with stressful situations at work.  He 
stated that if the job is too stressful, then he would have to consider whether to remain in that 
job.  Id. at 80. When asked whether his sobriety was more important to him than his job, the 
Individual stated that his well-being was more important and he recognized that sobriety was a 
big part of that.  Id.    
 
With regard to his depression and anxiety, the Individual stated that he did not see those 
conditions as causing a problem with security issues.  Tr. at 93.  The Individual stated that the 
“depression” tended to occur only around the anniversaries of his parents’ deaths or holidays 
when he remembered them. Id.     He also stated that he did not feel his anxiety would be a 
problem because it was well-managed with medications.  Id. at 93-94.  Finally, the Individual 
stated that he did not foresee any attention problems whatsoever.  He stated that he was very 
aware of security concerns and that he has a “high respect for that.”  Id. at 94.  The Individual 
stated that he recognized the need to remain vigilant about his recovery.  “It’s no guarantee that 
if I’m, you know, sober and feel good about myself that twenty-five years down the road that I 
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won’t pick up again.  You have to be aware of it every day of your life and you can’t get 
complacent about it.”  Id. at 96.   
 
The Individual’s close friend also testified.  He stated that the Individual was extremely intent 
about not drinking.  Tr. at 13.  The friend also stated that the Individual was one of the most 
honest people he had ever met, that the Individual had never lied to him, and that he had always 
known the Individual to do the right thing.  Id. at 13, 23.  The friend testified that he asked the 
Individual whether he was drinking and that the Individual replied that he was not.  Id. at 23.  
The friend also stated that the Individual did not express any cravings for alcohol to him.  Id. at 
24.  Finally, the friend testified that he had noticed positive changes in the Individual since the 
Individual began treatment for his alcohol problem such as the Individual’s being more 
understanding of his family situation and being in a better position to work through family 
issues. Id.  at 25-26.   
 
The Individual’s wife testified that prior to the Individual telling her of his problem she had not 
known that he had an alcohol problem but that she was aware of a problem of some sort in the 
marriage.  Tr. at 61.  She further stated that she believed she would be aware if the Individual 
started drinking again because she would recognize his reverting back to old habits such as 
avoiding conflict and isolating himself. Id. at 62.  The Individual’s wife also stated that she has 
noticed positive changes in the Individual since he began his alcohol treatment program.  For 
example, she stated that the Individual’s communication with the family was much improved, as 
was the family relationship overall.  Id. at 55.  She also stated that the Individual is very loyal to 
his work and is “very aware of what the demands are in his work life and does what he needs to 
do to meet those needs.” Id. at 56.  Finally, when asked how certain she was that the Individual 
was not drinking again, the Individual’s wife responded, “It is very close to a hundred [percent].  
I’m not going to say I couldn’t overlook something, but I feel pretty good about my judgment 
capacity and I would rate it up there close to a hundred.”  Id. at 63.   
 
The staff psychologist testified that he evaluated the Individual when the Individual self-reported 
his alcohol problem and continued to see the Individual as needed from that time forward to 
monitor his progress.  Tr. at 39.  The staff psychologist stated that, in his opinion, the Individual 
had a co-existing condition, a co-morbid anxiety disorder or depression. Id. at 41.  He testified 
that the Individual had been prescribed various medications to manage that condition and that the 
Individual was doing well on his current medication.  Id. at 42-43.  The staff psychologist 
described the Individual as being “brutally honest when it comes to himself and others.”  Id. at 
40.  He also stated that there is clear evidence that the Individual had shown sustained control 
over the problem and that there was also a sustained recovery effort in the part of the family.  Id. 
at 43.  The staff psychologist also stated that it was very impressive that the Individual had 
maintained his sobriety for two years in the face of real stressors. Id.  Finally, he stated that of all 
the people he has treated, the Individual’s was the best recovery effort he had seen.  Id. at 49.   
 
The DOE psychiatrist testified that he initially evaluated the Individual in March 2003 when the 
Individual was five months into his recovery program.  He stated that the Individual had made 
significant progress but at that point, the Individual’s recovery was at a relatively early stage. Tr. 
at 32-33.  The DOE psychiatrist also discussed problems and advantages the Individual had in 
maintaining his sobriety.  He stated that the Individual’s “insight and motivation for change 
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[were] wonderful.”  Id. at 32.  He also stated that the Individual recognized his problem and had 
no difficulty in accepting the diagnosis of alcohol dependence.  Id.  The DOE psychiatrist also 
stated that the Individual was “extremely sincere and genuine in his interest in beating this 
problem in his life.”  Id. at 35.  Finally, in assessing the Individual’s overall progress in his 
recovery, the DOE psychiatrist stated that the Individual’s progress was “very encouraging” and 
that “overall [the Individual had] accomplished what the regulations would see as adequate 
rehabilitation.”  Id. at 106.   
 

VI. Analysis 
 
In deciding whether the Individual’s security clearance should be restored, the only issue to be 
resolved is whether the Individual has shown adequate evidence of reformation and rehabilitation 
from his alcohol dependence.  I find that the Individual has shown sufficient evidence of 
rehabilitation.   
 
The Individual has maintained his sobriety for well over two years.  In addition, he has stated 
that he has no intent to ever drink alcohol again.  Both the Individual’s close friend and the staff 
psychologist described the Individual as brutally honest and intent on not drinking.  The staff 
psychologist and the DOE psychiatrist both determined that the Individual had made significant 
progress in his recovery.  They both found that the Individual’s recovery program was well-
structured and that there was no significant risk of relapse.  Each of the witnesses who testified at 
the hearing, including the DOE psychiatrist, noted that there had been positive changes in the 
Individual since he began his treatment program.  The Individual’s problems with depression and 
anxiety are well under control.  Furthermore, the Individual stated that he is much better able to 
recognize problems and is better able to discuss them and seek help should the need arise.  There 
is also significant evidence that the Individual has a strong support network to help him manage 
both his recovery from alcoholism and his depression and anxiety issues.  Finally, both the DOE 
psychiatrist and the staff psychologist recommended that the Individual’s clearance be restored.  
Based on all the evidence, I agree with the recommendation.      
 
Upon consideration of the record in this case, I find that there is evidence that raises a doubt 
regarding the Individual’s eligibility for a security clearance.  I also find sufficient evidence in 
the record to fully resolve this doubt.  Therefore, I conclude that restoring the Individual’s access 
authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. §710.27(a).  Consequently, it is my decision that 
the Individual’s access authorization should be restored.    
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: March 1, 2005 



1/  Access authorization is defined as an administrative determination that an individual is eligible
for access to classified matter or is eligible for access to, or control over, special nuclear material.
10 C.F.R. § 710.5(a).   Such authorization will be referred to from time to time in this Decision as
access authorization or security clearance.
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This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the Individual) to possess
an access authorization under the Department of Energy (DOE) regulations set forth at
10 C.F.R. Part 710, Subpart A, entitled "General Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."1/ A Local Security
Office refused to grant the Individual’s access authorization application pursuant to the
provisions of Part 710.  As discussed below, after carefully considering the record before
me in light of the relevant regulations, it is my decision that the Individual’s access
authorization be granted.

I. Background

The Individual is employed by a contractor at a DOE facility.  The Individual was
interviewed by a Personnel Security Specialist as part of an investigation regarding his
eligibility for a security clearance.   DOE Exhibit (DOE Ex.) 4-1 at 10.  The Individual was
subsequently referred to a DOE consultant psychiatrist (DOE Psychiatrist).  The DOE
Psychiatrist interviewed the Individual and diagnosed him as a user of alcohol habitually
to excess and as alcohol dependent.  DOE Ex. 2-1 at 29.  The DOE Psychiatrist’s opinion
was based on the interview, the Individual’s Personnel Security File, and an earlier
psychiatric evaluation conducted in August 2002.  The DOE Psychiatrist further opined
that the Individual had not demonstrated sufficient evidence of reformation or
rehabilitation.  Id.  The DOE Psychiatrist found that the Individual was suffering from
alcohol dependence, “which causes, or may cause a significant defect in his judgment or
reliability.”  Id.  
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2/  Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

3/  Criterion H refers to information indicating that an individual has “an illness or mental condition
of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may
cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  

4/  Criterion K refers to information indicating that an individual “trafficked in, sold, transferred,
possessed, used, or experimented with a drug or other substance listed in the Schedule of
Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 1970
(such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or
administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise
authorized by Federal law.”

5/  Criterion F refers to information indicating that an individual “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications statement,
a personnel security interview, written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding eligibility for DOE access authorization, or
proceedings conducted pursuant to Sec. 710.20 through Sec. 710.31.”

6/  Criterion L refers to information indicating that an individual “engaged in any unusual conduct
or is subject to any circumstances which tend to show that the individual is not honest, reliable, or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure,
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests
of the national security. Such conduct or circumstances include, but are not limited to, criminal
behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation of any
commitment or promise upon which DOE previously relied to favorably resolve an issue of access
authorization eligibility.”

Because the derogatory information concerning the Individual  had not been resolved, the
Local Security Office obtained authority to initiate this administrative review proceeding.  The
Local Security Office then issued a Notification Letter to the Individual, citing the diagnosis
of alcohol dependence as derogatory information that created a substantial doubt as to the
Individual’s eligibility for an access authorization under 10 C.F.R. § 710.8(j) (Criterion J).2/ The
Local Security Office also cited this diagnosis as derogatory information creating a substantial
doubt as to the Individual’s eligibility for an access authorization under 10 C.F.R. § 710.8(h)
(Criterion H).3/ Also, based upon the DOE Psychiatrist’s evaluation along with the PSI, the
Local Security Office found that it possessed derogatory information that created a substantial
doubt as to the Individual’s eligibility for an access authorization under 10 C.F.R. § 710.8(k)
(Criterion K),4/  under 10 C.F.R. § 710.8(f) (Criterion F),5/ and under 10 C.F.R. § 710.8(l)
(Criterion L).6/  The derogatory information concerning Criteria F, K, and L centers on the
Individual’s drug use and his failure to report it either during his PSI or on his Questionnaire
for National Security Position (QNSP).  While he denied using illegal substances during the
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PSI and on the QNSP, he did admit to the DOE Psychiatrist that he had used both marijuana
and cocaine within a month of his interview with the DOE Psychiatrist.  Further, the
derogatory information concerning Criterion L is based upon information that the Individual
drove his vehicle without proof of insurance, that he was cited for disregarding traffic
regulatory signals, and that he was cited for operating a motor vehicle with a revoked driver’s
license.   

Upon receipt of the Notification Letter, the Individual requested a hearing.  The DOE
transmitted the hearing request to the Office of Hearings and Appeals (OHA), and the OHA
Director appointed me as the Hearing Officer in this case.  10 C.F.R. § 710.25(a), (b).  I
convened a hearing in this matter as prescribed by the DOE regulations.  10 C.F.R. § 710.25(g).

At the hearing, the Individual was represented by an attorney.  He offered his own testimony
as well as the testimony of his Alcoholics Anonymous (AA) sponsor, who is a lifelong friend,
another friend who also attends AA, and a co-worker.  The Local Security Office presented
one witness, the DOE Psychiatrist.  The local DOE Office also entered nine exhibits into the
record.

II. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where “information
is received that  raises a question concerning an individual’s continued access authorization
eligibility." 10 C.F.R. § 710.10(a).   After a question concerning an individual’s eligibility for
an access authorization has been properly raised, the burden shifts to the individual who must
come forward with convincing factual evidence that "the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest."  See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have been
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and maturity
of the Individual at the time of the conduct; the voluntariness of the participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

After consideration of all the relevant information in the record, I conclude that the security
concerns raised by the derogatory information have been mitigated.  Consequently, it is my
decision that the Individual’s access authorization should be granted.



-4-

III.  Findings of Fact

The derogatory information concerning Criterion J centers on the Individual’s diagnosis of
alcohol dependence.  Such a diagnosis raises security concerns.  In response to the concerns,
the Individual maintains that he has changed his lifestyle and no longer consumes alcohol.
The underlying facts that raised the security concerns in this case are not in dispute. 

The Local Security Office interviewed the Individual in July 2002 as part of an investigation
for his access authorization.  Based on the interview, the Local Security Office concluded that
he should be evaluated by a DOE Psychiatrist.  DOE Exhibit 8 (DOE Ex.).    In reaching this
decision, the Personnel Security Specialist relied on the Individual’s admission that he had
been arrested for DWI twice and that he had participated in three rehabilitation programs. 
Notification Letter dated December 1, 2003.   

Subsequent to interviewing the Individual, the DOE Psychiatrist wrote an evaluative report
describing his findings.  DOE Ex. 2-1.  The report states that the DOE Psychiatrist examined
the Individual and ordered a number of laboratory tests.   Most of the test results were
normal, though the Individual’s GGT liver enzyme was elevated, confirming the DOE
Psychiatrist’s finding that the Individual is a habitual user of alcohol to excess.  Id. at 23.
Based upon the examination and his review of the DOE records, the DOE Psychiatrist
determined that the Individual met more than one of the diagnostic criteria of the Diagnostic
and Statistical Manual, 4th Edition (DSM-IV), for “Alcohol Dependence.” Id. at 24-25.  In the
Report, he also opined that the Individual is a user of alcohol habitually to excess.  Id. at 26.
 The DOE Psychiatrist further found that the Individual had not shown adequate
rehabilitation.  He recommended a two-year period for reformation and rehabilitation.  Id. at
27.  The DOE Psychiatrist recommended that the Individual attend AA at least once a week
for a minimum of one year followed by another year of complete abstinence.  Id.
Alternatively, the Individual could complete a minimum of 50 hours of a professionally led
substance abuse treatment program for a minimum of six months followed by at least one and
one half years of abstinence.  Id. 

IV.   The Hearing

At the hearing, the DOE Psychiatrist confirmed his diagnosis.  Transcript of Hearing (Hearing
Tr.) at 11-27.  Pursuant to the DSM-IV, for someone to be diagnosed with alcohol dependence,
an individual must meet three criteria from a list of criteria for that illness. The DOE
Psychiatrist found during the mid 1980s when he was a student at a local university, that the
Individual met three diagnostic criteria outlined in the DSM-IV TR.  DOE Ex. 2-1 at 24.  The
DOE Psychiatrist reiterated his opinion that the Individual would need to be abstinent for two
years, along with attendance at either AA or a professionally led program, to make a finding
of reformation or rehabilitation.  Hearing Tr. at 21.  
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The Individual’s AA sponsor and friend testified for the Individual.  He is a counselor and
supervisor at a hospital for individuals with substance abuse.  Hearing Tr. at 27.  He works
in the adult chemical dependency unit.  Id. at 28.  He has been friends with the Individual
since junior high school, although when they attended college they spoke infrequently.  Id. at
30.  The sponsor testified that in the winter of 2002 they spoke about AA and shortly
thereafter, probably in the beginning of 2003, the Individual asked him to become his sponsor.
Id. at 31-32.  Although they do not live in the same town, they speak a couple of times each
week.  The sponsor has provided packets of information to the Individual and is available if
the Individual has a crisis.  Id. at 32-33.  The sponsor testified that the Individual did have a
relapse in early 2003 that the sponsor attributed to overconfidence.  Id. at 40.  The Individual
now avoids situations where alcoholic beverages might be consumed, such as watching
football games on television or participating in a band where the other members were known
to not be sober.  Id. at 51-52.  The sponsor testified that the Individual is committed to his
sobriety because he realizes that, for him, drinking leads to death.  Id. at 50. 

A friend of the Individual’s testified.  He stated that he has known the Individual since the
early 1990s.  Hearing Tr. at 57.  Approximately three years previously, the friend quit
associating with the Individual because the friend stopped drinking.  Id. at 57-58.  Then, in
early 2003, the friend encountered the Individual at an AA meeting.  Id.  The friend testified
that they occasionally attended meetings together.  Id.  Even when they do not attend
together, he often sees him at a meeting, at least once a week and sometimes more often.  Id.
at 59.  The friend testified that the Individual has been sober since early 2003.  Id. at 60.  
A co-worker of the Individual testified on his behalf.  The co-worker stated that they walk
almost every day during lunch.  They pray while they walk and talk about his alcohol
problem.  Id. at 62.  The co-worker testified that he is a deacon at his church and he and the
Individual talk about spirituality.  Id.  He believes the Individual is sincere in their
discussions.  Id.  The co-worker testified that the Individual told him about his alcohol
problem.  Id. at 61.  He testified that he is confident that the Individual has stopped drinking.
Id. 

The Individual testified on his own behalf.  He began by saying that his interview with the
DOE Psychiatrist changed his life and that it probably saved his life.  Hearing Tr. at 63.  About
seven to ten days after the interview, he attended his first AA meeting.  Id. at 64. He said that
at the meeting someone suggested a program called 90 meetings in 90 days.  Id.  The
Individual testified that he attended about 75-80 meetings in 90 days.  He asked someone to
be a temporary sponsor.  Id.  The Individual testified that since the first 90 days, he has
attended three to four AA meetings a week.  Id.  

The Individual also testified that he had a relapse in March 2003 when he went out with
friends of his brother whose funeral they had attended a couple of months previously.  Id.  He
went on to testify that he has not had a drink since March 2003.  The death of his second
brother occurred during the Individual’s sobriety and did not cause him to consume alcohol.
Id. at 68.   
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The Individual testified that his sobriety is the most important thing to him.  The Individual
testified that both of his brothers died of alcohol-related causes.  He believes that if he drinks
again, he will die.  Id.  In this regard, he associates with people do not drink.  When in a social
situation where alcohol is being offered, he tells people that he is a recovering alcoholic.  Id.
at 78.  His family and friends know of his problem and do not offer him alcohol.  The
Individual testified that he was truthful with the DOE Psychiatrist, but not at the PSI or with
the DOE people prior to that.  Id. at 65.  

The DOE Psychiatrist was recalled after listening to all the testimony.  He stated that he
believes the Individual shows adequate evidence of rehabilitation and reformation.  Tr. at 80.
He opined that the Individual’s risk of relapse is 10 percent or less over the next five years.
Id.  He stated that he believed the Individual’s participation in AA is genuine and sincere.  Id.
at 81.  He continued that the dishonesty issue is an element of someone who is actively
drinking and very common.  

When somebody is actively drinking they tend to minimize other
substance-related questions that they're asked, when is the last time you used,
how much you used, that sort of thing, very, very common.  I do not believe
that he is  a dishonest person, and I don't believe that, in my opinion, his
dishonesty issue is [a] factor now that he's showing adequate evidence of
rehabilitation or reformation. 

Id. at 81-82.  The DOE Psychiatrist continued that there is nothing about the Individual that
leads the DOE Psychiatrist to believe that he has a character flaw or some other mental
problem that would cause him to be dishonest.  The dishonesty issue was a result of his
alcohol problem.  

V.  Findings and Conclusions

After reviewing the testimony presented in this case as well as the other evidence contained
in the record, I find that the Individual does have an alcohol problem that raises a security
concern.  However, I find that the Individual’s more than two years of sobriety and the other
evidence in this proceeding provide adequate evidence of rehabilitation or reformation.  I
believe the Individual is sincere in his commitment to Alcoholics Anonymous.  His witnesses
have confirmed that commitment.  His sponsor indicated that the Individual realizes that, for
him, drinking will lead to his death.  His friend testified that the Individual has been open
about his drinking and they attend AA together.  When they do not attend together, the friend
often sees the Individual at a meeting alone.  The co-worker testified that the Individual has
been open and honest about his alcohol problem and his commitment to AA.  At the Hearing,
the DOE Psychiatrist opined that the Individual is showing adequate evidence of
rehabilitation and reformation.  He continued that he defines rehabilitation and reformation
to mean his risk of relapse over the next five years is low, which he estimated at 10 percent



-7-

or less.  Id.  at 80.  Further, the DOE Psychiatrist does not believe dishonesty is presently an
issue.  Therefore, Criteria H and J have been mitigated. 

Furthermore, the Individual’s rehabilitation and reformation of the alcohol dependence
concern has mitigated the other concerns raised under Criteria F, K, and L.  I fully believe the
concerns raised under Criteria F, K, and L occurred because of his drinking, including his
abuse of illegal drugs.  As the DOE Psychiatrist testified, a person who is actively drinking
will minimize his use of other illegal substances use.  He will also be dishonest with himself
and others.  I absolutely agree.  Since the individual is no longer drinking or using illegal
drugs and is committed to his sobriety, I believe that the other concerns have been mitigated.
    

In sum, I was convinced by the testimony of the Individual’s witnesses.  I am convinced that
he has maintained his sobriety for more than two years.  Further, there is no conflicting
testimony since the DOE Psychiatrist also believes the Individual to have shown adequate
evidence of rehabilitation and reformation.  To the extent the DOE Psychiatrist’s report raised
a security concern, I find that concern has been mitigated.  Further, the Individual’s sobriety
has mitigated the concerns raised under Criteria F, K, and L, as the DOE Psychiatrist testified
at the Hearing.  

IV. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raises a doubt
regarding the Individual’s eligibility for a security clearance.  However, I find sufficient
evidence in the record to mitigate any concern raised.  Therefore, I conclude that restoring the
Individual’s access authorization would not endanger  the common defense  and security and
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  Consequently,
it is my decision that the Individual’s access authorization should be restored.  

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: May 26, 2006



*  The original of this document contains information which is subject to withholding from 
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This Opinion concerns the continued eligibility of XXXXXXXXXXX (hereinafter referred to as 
the “Individual”) to hold a level “Q” access authorization under the regulations set forth at 10 
C.F.R. Part 710, Subpart A, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  For reasons discussed below, it is my 
opinion that the Individual’s access authorization should be restored.   
 
I.  Background 
 
Since 1989, the Individual has been employed by a Department of Energy (DOE) contractor 
located at a DOE facility.  The Individual held a “Q” clearance enabling him to perform work at 
the facility.1   In July 2002, the Individual reported to a local security office that he had sought 
treatment for an alcohol problem.   In November 2002, the DOE conducted a Personal Security 
Interview (PSI) with the Individual.  Based on that information and the diagnosis of alcohol 
abuse by a DOE contracted consultant-psychiatrist, the DOE suspended the Individual’s security 
clearance.   
 
The DOE issued a Notification Letter dated April 22, 2004, which commenced the 
administrative review process.  In that letter, the Individual was informed that the DOE was in 
possession of information which created a substantial doubt concerning his continued eligibility 
for a “Q” access authorization in accordance with 10 C.F.R 
§ 710.8(h) and (j).  Specifically, the Notification Letter stated that the Individual suffered from 
an alcohol problem which causes or could cause a defect in his judgment or reliability.   
 
 

                                                 
1 A level "Q" access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to variously in 
this Opinion as access authorization, security clearance, or "Q" clearance. 
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II.  The Record 
 
The record, which was largely uncontested, showed that the Individual was diagnosed as 
suffering from alcohol abuse.  In August 2002, the Individual reported that he had a problem 
with alcohol to a local DOE security office. Hearing Exhibit (Ex.) 2 at 2. Consequently, a PSI 
was conducted in November 2002.  During this interview, the Individual revealed that he started 
attending Alcoholics Anonymous (AA) meetings, because he recognized that he had a drinking 
problem. Ex. 11 at 9. He stated that during a summer vacation in 2002, he “blacked out” after 
drinking two six-packs of beer and eight or nine mixed drinks. Id. at 10-11. Upon returning from 
his vacation, he experienced a second blackout after consuming four or five drinks. Id. at 11.  
The Individual also stated that his alcohol consumption began to increase beginning in 1996 and 
1997. Subsequently, the Individual’s consumption of alcohol increased to four or five mixed 
drinks per night. Id. at 16-17. His alcohol use had a negative impact on his relationship with his 
spouse and also affected his work attendance. Id. at 18-21.   
 
In April 2003, the Individual was evaluated by a DOE consulting psychiatrist (DOE 
psychiatrist).  Although the Individual had not consumed alcohol since July 15, 2002, the DOE 
psychiatrist determined that it was too early in the Individual’s recovery process to show 
adequate evidence of rehabilitation or reformation.  Ex. 8 at 3, 7. Accordingly, he diagnosed the 
Individual with “alcohol abuse, without psychological dependence in early full remission.” Id. at 
6.  Consequently, the DOE psychiatrist concluded that the Individual had an illness or mental 
condition which causes or may cause a defect in judgment and reliability. Id. at 7. The DOE 
psychiatrist reported that, in the past, the Individual lied about his drinking habits to his spouse, 
drove his car while under the influence and became irritated when others discussed his drinking. 
Id. at 4.  However, the DOE psychiatrist also noted that during the course of the evaluation the 
Individual readily identified himself as an “alcoholic.” Id.   
 
On May 4, 2004, the Individual requested a hearing regarding the allegation described in the 
Notification Letter.  The Individual's request for a hearing was forwarded by the local security 
office to the Office of Hearings and Appeals of the DOE.  On June 30, 2004, I was appointed the 
Hearing Officer in this matter.  In accordance with 10 C.F.R. 
§ 710.25(e) and (g), a  hearing was convened in October 2004.  
 
III. The Hearing 
 
At the hearing, the Individual was represented by counsel and the following witnesses were 
called to testify: (i) the Individual; (ii) the DOE psychiatrist; (iii) a DOE staff  psychologist; (iv) 
the Individual’s psychiatrist in private practice; (v)  a co-worker; and (vi) the Individual’s 
spouse. 
 

1. The Individual 
 
The Individual testified that he has not consumed alcohol since July 15, 2002. Hearing Transcript 
(Tr.) at 34. He stated that on average he currently attends five or six AA  
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meetings a week, has a sponsor, and acts as a sponsor for two other members with alcohol 
dependency issues. Id. at 35. He stated that his problem with alcohol was intertwined with 
problems he experienced as a result of being subject to continuing sexual abuse as a youth. Id. at 
36. The Individual sought treatment with a counselor concerning the issues raised by the abuse. 
Id. at 37. In therapy, he has accomplished the goal set by the counselor of not letting the 
memories of the abuse exercise power over him. Id. at 38, 48. The counselor consequently ended 
her treatment of the Individual upon her retirement. Id. at 61; see November 5, 2004 facsimile 
from Individual’s counsel to Hearing Officer. He testified that he is also being treated for 
depression by his psychiatrist. Id. at 45. The Individual further stated that he is no longer 
involved with other support groups or receiving regular counseling concerning sexual abuse 
issues, but states that he presently relies on support from his friends in AA, his family and, to a 
lesser extent, his psychiatrist.2  Id. at 40, 45.   The Individual also testified that he recently 
received an award from his employer for his role in developing patented software. Id. at 30.   
 

2. The DOE Psychiatrist  
 
The DOE psychiatrist testified about the psychological assessment of the Individual, which he 
conducted in April 2003.  He stated that in the course of this evaluation, the Individual discussed 
two episodes which occurred during the summer of 2002 where he blacked out after heavy 
drinking. Tr. at 11.  The DOE psychiatrist also stated that as a result of the evaluation, he 
diagnosed the Individual with alcohol abuse and a moderate recurrent depressive disorder. Id. at 
11, 15.  Although the DOE psychiatrist testified that at the time of the April 2003 evaluation the 
Individual was sober for nine months, appeared to be “making very good progress,” and “readily 
accepted […] the label of alcoholism and the need for treatment,” he ultimately concluded that 
not enough time had elapsed to show that the Individual was adequately rehabilitated. Id. at 16-
17.  During the hearing, the DOE psychiatrist evaluated the Individual’s current condition.  He 
posed questions to the other medical professionals and the witnesses about the Individual’s 
recovery progress.  At the conclusion of the hearing, the DOE psychiatrist commented that it 
appeared that the Individual had resolved the major issues which had influenced his drinking 
behavior and that the Individual was rehabilitated and reformed from his alcohol problems.  Id. 
at 77-79.   
 

3. The DOE Staff Psychologist 
 
The DOE staff psychologist testified that the Individual approached him for a professional 
evaluation in October 2003.  Tr. at 19. The DOE staff psychologist noted that the DOE did not 
require that the Individual receive treatment, but rather that the Individual was looking for 
another “professional that could evaluate him and, if favorable, provide some support that he had 
successfully achieved rehabilitation or to give him further direction as to what else he would 
need to do to achieve that.” Id.  The DOE staff psychologist testified that during the evaluation, 
he believed that the Individual “was already doing everything that I would have recommended 
him to do”  

                                                 
2 The local security office has not raised as a potential concern the Individual’s depression. 
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such as receiving therapy and regularly attending AA meetings. Id. at 20.  The DOE staff 
psychologist also noted that, at the time of the hearing, the Individual was sober for over two 
years and stated that “he’s got an excellent start on what hopefully will be lifelong recovery.” Id. 
at 21.  The DOE staff psychologist also noted the signs that he believe indicated a positive 
prognosis for the Individual’s alcohol problem: first, the Individual had over two years of 
abstinence from alcohol; second, he was participating well in an Alcoholics Anonymous 
program, third he was receiving treatment for his depression; and last, the Individual had good 
family and work support. Id. at 21.  
 

4. The Individual’s Psychiatrist  
 
The Individual’s personal, board-certified psychiatrist testified via telephone.  The psychiatrist 
stated that he stood by the representations that he made concerning the Individual’s progress in a 
letter dated October 2004 (October Letter) and submitted into the record of this hearing.  Tr. at 
65-66.  The letter reads that “given that it has been greater than two years since his last drink, I 
am of the opinion that he is in remission from his alcohol abuse and I see no evidence to indicate 
that he would relapse.” October Letter at 1. When asked how he would characterize the 
Individual’s progress concerning his depression, the psychiatrist stated, “I think my note says he 
is in full remission from his depression.  Basically, he has been on antidepressants, which I 
intend to keep him on, and basically has no symptoms of depression at this point.” Tr. at 67-68. 
The Individual’s psychiatrist also testified that he had no concerns about the Individual no longer 
being in therapy for issues related to the sexual abuse and that the Individual “has done probably 
a sufficient amount of work on that [sexual abuse-related mental health issues].” Id. at 67.  
 

5. The Co-Worker 
 
A co-worker testified that he has known the Individual for nearly twenty-five years and has 
interacted with him on both professional and personal levels.  Tr. at 55, 59.  He has known the 
Individual since 1980 and currently spends time with the Individual and his family 
approximately twice a month. Id. at 60. The co-worker testified that the Individual has been very 
forthcoming about his alcohol problems as well as the subject of  his sexual abuse. Id. at 56.  He 
also stated that, to his knowledge, the Individual has not consumed any alcohol since the late 
summer of 2002. Id. at 62.  He further testified that the Individual would likely confide in him if 
the problems resurfaced.  He stated that he normally sees the Individual socially a couple of 
times a month and has seen no indication that he is “backsliding.” Id. at 61. The co-worker 
testified that he had no doubts about the Individual’s judgment or reliability.  Id. at  57.  
 

6. The Individual’s Spouse 
 
Testifying by telephone, the Individual’s spouse stated that he is “extremely dedicated” to 
remaining abstinent from alcohol and that she believed he would continue to attend AA 
meetings.  Tr. at 70.  She stated that he confronted the drinking problem “rather quickly” and felt 
he was “doing remarkably well” in the recovery process.  Id. at 72.  When asked whether she 
noticed a change in her husband since he first admitted his problem with  
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alcohol, his wife noted, “Yes, I think that he is much more at peace with himself now.”  Id. at 74.  
 
V.  Standard of Review 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence.  The regulations state that 
“[t]he decision as to access authorization is a comprehensive, common-sense judgment, made 
after consideration of all the relevant information, favorable or unfavorable, as to whether the 
granting of access authorization would not endanger the common defense and security and 
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  In resolving 
questions about an individual’s eligibility for access authorization, I must consider relevant 
factors and circumstances connected with the individual’s conduct which are set forth in § 
710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, including knowledgeable participation; the frequency and recency of the conduct; the 
individual's age and maturity at the time of the conduct; the voluntariness of the individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.   
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the 
existence of derogatory information leaves unresolved questions about an individual’s eligibility 
for access authorization. A hearing is “for the purpose of affording the individual an opportunity 
of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once the DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individual must come forward with evidence 
to convince the DOE that restoring his or her access authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.” See, 
e.g., Personnel Security Hearing, Case No. VSO-0013, 
25 DOE ¶ 82,752 at 85,511 (1995).  The DOE regulations were amended in 2001 to state that 
any doubt regarding an individual’s eligibility for access authorization shall be resolved in favor 
of the national security. 10 C.F.R. § 710.7(a).   
 
VI.  Analysis  
 
The Notification Letter identifies the criteria in 10 C.F.R. § 710.8(h) and (j) as the  grounds for 
suspending the Individual’s security clearance.  Both criteria center around the Individual’s 
admitted alcohol problems. It is beyond dispute that a diagnosis of alcohol abuse or dependence 
raises security concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0243, 27 DOE ¶ 
82,808 (2002). As described above, given the Individual’s well documented problem with 
alcohol, the local security office had more than sufficient grounds to invoke Criteria H and J.  
Nevertheless, I find that the concerns detailed in the Notification Letter were mitigated by the 
testimony of the DOE  
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psychiatrist, the DOE staff psychologist and the Individual’s psychiatrist, which indicate that the 
Individual is rehabilitated and reformed from his alcohol problem.   
 
As previously discussed, the DOE psychiatrist evaluated the Individual in April 2003 and 
diagnosed the Individual with “alcohol abuse, without psychological dependence in early full 
remission.”  At that time, the psychiatrist also noted that the Individual was sober for nine 
months and was “making very good progress.” Tr. at 16.  However, following that evaluation, he 
concluded that it was too soon to determine whether the Individual was completely rehabilitated.   

Since that evaluation, a year and a half have passed.  By the time of the hearing in October 2004, 
the Individual had abstained from alcohol for two years and three months.  In addition, during 
the hearing, the DOE psychiatrist examined the Individual and questioned the other medical 
professionals. At the conclusion of the hearing, the DOE Psychiatrist stated that the Individual’s 
alcohol misuse was related to the sexual abuse in his past. Id. at 77.  The DOE psychiatrist 
commented that the Individual had  “slay[ed] this dragon of the trauma and abuse that you [the 
Individual] had experienced.”  Id. at 78.  He went on to note that the Individual had completed 
two years of sobriety and had built “a good solid life emotionally and psychologically” without 
alcohol. Id. at 78. He was also encouraged by the fact that the Individual had not experienced any 
cravings or dreams about consuming alcohol. Id. at 78. At the end of the hearing, the DOE 
psychiatrist stated that, in his opinion, the Individual was rehabilitated and reformed in 
accordance with the regulations that govern security clearances.  Id.  at 78-79. 

The DOE staff psychologist also characterized the Individual’s recovery in positive terms.  He 
testified that the Individual approached him of his own volition for his professional evaluation in 
October 2003. Tr. at 19. The DOE staff psychologist noted that, at the time of the consultation, 
he believed that the Individual was already taking the recommended steps to curb his problem 
with alcohol, such as attending AA meetings and seeing a psychiatrist on a regular basis. Id.  at 
20. At the conclusion of the hearing, the DOE staff psychologist stated that, in his opinion, the 
Individual no longer had “any major issues unresolved at this point” with respect to the 
underlying trauma regarding the past abuse the Individual suffered. Id. at 76. Lastly, the DOE 
staff psychologist concluded that he did not believe that the Individual presented any significant 
risk regarding a security clearance. Id. at 77. 

At the hearing, the Individual’s psychiatrist also stated that the Individual was currently under 
his care, and that he prescribed anti-depressants to treat the Individual’s depression and that the 
Individual currently has no symptoms of depression. Tr. at 67-68.  The psychiatrist also asserted 
that the Individual had not consumed alcohol since July 2002 and that he was confident that the 
Individual would not experience a relapse. Id. at 68; October Letter at 1. The Individual’s 
psychiatrist stood by his October 2004 Letter in which he opined that given the Individual’s two 
years of abstinence from alcohol, he believes that the Individual is in remission from his alcohol 
abuse and that he saw no evidence that the Individual would relapse. Id. at 66; October Letter at 
1.  
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In addition, one of the Individual’s co-workers and his spouse testified on his behalf.  Both 
affirmed that the Individual had not consumed alcohol in more than two years. Id. at 60, 71. The 
Individual’s wife described him as being committed to remaining abstinent. Id. at 70.   His co-
worker testified that the Individual was open and honest about his drinking problem and the 
other issues in his life. Id. at 56. 

In sum, the testimony of the medical professionals as well as that of the Individual’s spouse and 
co-worker demonstrates that the Individual has not consumed alcohol in over a two years and is 
rehabilitated from his alcohol problems.  Therefore, the Individual has provided sufficient 
evidence to resolve the concerns in the Notification Letter, and should be granted access 
authorization. 

VII.  Conclusion 

For the foregoing reasons, I have concluded that the Individual has presented adequate mitigating 
factors to lessen the legitimate security concern of the DOE under 10 C.F.R. 
§ 710.8(h) and (j).  In view of the record before me, I am persuaded that restoring the 
Individual’s access authorization would not endanger the common defense and security and 
would be clearly consistent with the national interest.  Accordingly, it is my decision that the 
Individual be granted access authorization.  Review of this Decision by an Appeal Panel may be 
sought under the regulation set forth at 10 C.F.R. § 710.28. 

 

 

 
Richard A. Cronin, Jr. 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 4, 2005 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



1An access authorization is an administrative determination that an individual is eligible
for access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to in this Decision as an access authorization or a security clearance.
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This decision concerns the eligibility of  XXX XXX XXX (hereinafter referred to as "the
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter
or Special Nuclear Material.”  1 The local DOE security office (the LSO) suspended the
Individual's access authorization under the provisions of Part 710.  This decision considers
whether, on the basis of the evidence in this proceeding, the Individual's access authorization
should be restored.  For the reasons stated below, the Individual's access authorization should not
be restored.

I. BACKGROUND 

The present case concerns an Individual who has been diagnosed with Alcohol Abuse.  Both of
the expert witnesses who testified at his hearing agree that this diagnosis is accurate.  However,
the expert witnesses disagree about the extent of the Individual’s rehabilitation or reformation.

The events leading to this proceeding began when the LSO received information indicating that
the Individual’s ex-wife had obtained a restraining order  against him.  A personnel security
interview (PSI) of the Individual was conducted.  The Individual was then asked to submit to an
examination by a DOE Psychiatrist.  On November 20, 2002, the DOE Psychiatrist conducted a
forensic psychiatric examination of the Individual.  In addition to conducting this examination,
the DOE Psychiatrist reviewed selected portions of the Individual’s security file including legal
records 
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2 This incident apparently occurred while the Individual was under the influence of
alcohol.  The DOE Psychiatrist did not find that this incident raised any mental health concerns,
other than constituting evidence of an Alcohol Abuse disorder. Surprisingly, this incident was
not identified as derogatory information in the Notification Letter.  Accordingly, I did not
consider it in making my decision.  

concerning an incident in which the Individual struck his then wife.  2  On December 3, 2002, the
DOE Psychiatrist issued a report in which she stated that the Individual met the criteria for
Alcohol Abuse, set forth in Diagnostic and Statistical Manual of Mental Disorders IV-TR
(DSM-IV-TR).  DOE Psychiatrist’s Report of Examination at 12.  The DOE Psychiatrist, noting
that the Individual had never sought counseling or treatment for his alcohol abuse, further opined
that the Individual was not sufficiently rehabilitated or reformed to resolve the security concerns
raised by his Alcohol Abuse.  The DOE Psychiatrist opined that in order to establish
rehabilitation from his Alcohol Abuse, the Individual must attend a minimum of 25 hours of a
professionally-led substance abuse treatment program or 3 months of individual counseling and
abstain from the use of alcohol for a minimum of three months following the completion of the
treatment program.  DOE Psychiatrist’s Report of Examination at 13.  The DOE Psychiatrist
opined that in order to establish reformation from his Alcohol Abuse, the Individual must
maintain one year of sobriety.  DOE Psychiatrist’s Report of Examination at 13.  

An administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The LSO then issued
a letter notifying the Individual that it possessed information that raised a substantial doubt
concerning his eligibility for access authorization (the Notification Letter).  The Notification
letter alleges that the Individual has "been, or is, a user of alcohol habitually to excess, or has
been diagnosed by a board-certified psychiatrist  or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j) (Criterion J).  The
Notification Letter also alleges that the Individual has: “ an illness or mental condition of a
nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may
cause, a significant defect in judgment or reliability.”  10 C.F.R. § 710.8(h) (Criterion H). 

The Individual filed a request for a hearing in which he made a general denial of the allegations
contained in the Notification Letter. This request was forwarded to the Director of the Office of
Hearings and Appeals (OHA) who appointed me as Hearing Officer.

At the Hearing, the LSO presented one witness: the DOE Psychiatrist.  The Individual presented
five witnesses: his fiancee, his sister, his niece, a coworker and his Counselor (the Counselor)
who treats him on a regular basis.  The Individual also testified on his own behalf.  See
Transcript of Hearing, Case No. TSO-0116 (hereinafter cited as “Tr.”). 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).
The 
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regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R.
§§ 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the
testimony and exhibits presented by both sides in this case.

III.  FINDINGS OF LAW AND FACT

A reliable diagnosis of alcohol abuse raises significant security concerns under Criteria J and H.
In other DOE security clearance proceedings, Hearing Officers have consistently found that a
diagnosis related to excessive alcohol use raises important security concerns. See, e.g., Personnel
Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82, 803 (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996);
Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755; aff’d, Personnel Security
Review, 25 DOE ¶ 83,002 (affirmed by OSA, 1995).  In these proceedings, it was recognized that
an individual’s excessive use of alcohol might impair his judgment and reliability, and his ability
to control impulses. These factors amplify the risk that the individual will fail to safeguard
classified matter or special nuclear material.  A finding of derogatory information does not,
however, end the evaluation of evidence concerning the individual’s eligibility for access
authorization.  See Personnel Security Hearing (Case No. VSO-0244), 27 DOE ¶ 82,797
(affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794
(1997),  aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶83,008 (affirmed by
OSA, 1998).  In the end, like all Hearing Officers, I must exercise my common sense judgment
whether the individual’s access authorization should be restored after considering the applicable
factors prescribed in 10 C.F.R. § 710.7(c). Therefore, the only issue before me is whether the
Individual has submitted sufficient evidence of rehabilitation and reformation to resolve the
security concerns raised by his Alcohol Abuse.  After considering all of the evidence in the
record, I find that he has not. 
   
By the time of the hearing, the Individual had taken a number of important steps in order to
address his Alcohol Abuse.  Specifically, the Record indicates that, at the time of the Hearing,
the Individual had been obtaining counseling for approximately two and a half months.  Tr. at
48.  Most importantly, the Record indicates that, at the time of the Hearing, the Individual had
abstained from using alcohol for approximately the same time period.  Tr. at 49.  However, the
testimony of the Individual and the two expert witnesses convinced me that, at the time of the
Hearing, the Individual had not yet progressed sufficiently in his sobriety to resolve the security
concerns raised by his Alcohol Abuse.  
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3  The Counselor testified that he had conducted two psychological tests on the
Individual, including the Substance Abuse Screening Inventory and the Substance Administered
Alcohol Screening Test, which were designed to detect any substance abuse issues the Individual
might have.  Tr. at 55.  The Counselor also testified that, in order to obtain an independent
outside opinion, he had referred the Individual to a local organization (the Local Organization)
which screens for and treats substance abuse disorders.  Tr. at 58.  The Local Organization
conducted a screening of the Individual and found no evidence of a substance abuse disorder. 
September 30, 2004 Letter from the Local Organization to the Counselor.  

The DOE Psychiatrist testified at the onset of the Hearing.  Essentially, the DOE Psychiatrist
reiterated the conclusions set forth in her December 3, 2002 Report of Examination.
Specifically, the DOE Psychiatrist noted that the Individual had developed a tolerance to alcohol,
Tr. at 12, and had repeatedly used alcohol in physically hazardous situations by regularly driving
while intoxicated. Tr. at 14-15.  Based on these factors, the DOE Psychiatrist concluded that the
Individual suffers from Alcohol Abuse.  Tr. at 14.  The DOE Psychiatrist further noted that at the
time of her examination, the Individual was continuing to use alcohol and had not sought
treatment or received any formal education concerning alcohol abuse.  Tr. at 17 and 18.
Accordingly, the DOE Psychiatrist testified that there was no evidence of rehabilitation or
reformation at the time of her examination.  Tr. at 18.                 
The Individual’s testimony followed the DOE Psychiatrist.  The Individual testified that he had
probably exaggerated the extent of his drinking during the psychiatric interview.  Tr. at 40-41.
The Individual testified that as a result of his discussion with the DOE Psychiatrist, he had
greatly reduced his drinking and had stopped driving when using alcohol.  Tr. at 41-43.  The
Individual’s testimony indicated that he did not stop drinking until he received a copy of the
DOE Psychiatrist’s Report of Examination, approximately two and a half months prior to the
Hearing.  Tr. at 44, 48-49.  
The Counselor testified at the Hearing.  The Counselor testified that he had been seeing the
Individual once a week for the prior two and a half to three months.  Tr. at 57.  3  The Counselor
testified that he was in basic agreement with the conclusions reached by the DOE Psychiatrist in
her report.  Tr. at 56.  The Counselor also agreed that the appropriate diagnosis for the Individual
is Alcohol Abuse in Remission.  Tr. at 64.  The Counselor cited a number of positive factors.
Specifically, the Counselor noted that the Individual has stopped drinking , Tr. at 57; has gained
some awareness of “his issues with drinking,”  Tr. at 57; has been a willing participant in his
therapy, Tr. at 60; and has a familial and social support system, Tr. at 64-65.  The Counselor
further testified that he expected that the Individual would continue to refrain from using
alcohol.  Tr. at 64.  The Counselor testified that the Individual’s ability to quit drinking without
remorse or regret was an important factor underlying his confidence that the Individual would be
able to maintain his sobriety.  Tr. at 64-65.  Most important, however, was the Counselor’s
testimony that he thought the Individual needs six months of sobriety before he was “out of the
woods.”  Tr. at 65-66 and 99.
          
After testifying, the DOE Psychiatrist remained in the hearing room and observed the testimony
of the Individual and the other witnesses.  The DOE Psychiatrist was then called back to the
stand.  At this point the DOE Psychiatrist testified that, in her opinion, the Individual had not
shown that he 
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had been sufficiently rehabilitated or reformed.  Tr. at 87.  The DOE Psychiatrist testified that
the Individual still remained at moderate risk for relapse.  Tr. at 89 and 96.  The DOE
Psychiatrist further testified that the Individual needs at least three more months of sobriety in
order to be sufficiently rehabilitated.  Tr. at 90 and 94.  She testified that the Individual was only
in the third of six stages of recovery.  Tr. at 96.   

After carefully considering all the evidence in the Record including the testimony provided at the
Hearing, I am not convinced that there is sufficient evidence of rehabilitation or reformation to
resolve the security concerns raised by the Individual’s Alcohol Abuse.  Both experts agreed at
the Hearing that the Individual needed at least three more months of sobriety in order to establish
rehabilitation.  I found their testimony to be credible and entitled to great weight and I agree with
them.           

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not resolved the security
concerns raised under Criteria J and H.  Therefore, the Individual has not demonstrated that
restoring his security clearance would not endanger the common defense and would be clearly
consistent with the national interest.  Accordingly, it is my opinion that the Individual's access
authorization should not be restored at this time. The Individual may seek review of this
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: January 26, 2005



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
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Hearing Officer’s Decision 

 
Name of Case:   Personnel Security Hearing 

 
Date of Filing:   June 23, 2004 

 
Case Number:   TSO-0118 
 
 
This Decision concerns the eligibility of XXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization (also called a security clearance).  The local 
DOE security office declined to grant the individual a clearance after determining that 
information in its possession created substantial doubt about the individual’s eligibility 
for an access authorization under the Department of Energy (DOE) regulations set forth 
at 10 CFR Part 710, Subpart A, entitled “Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.”  As explained 
below, I have concluded that the individual should be granted access authorization.  
 

Background 
 
The individual works for a contractor at a DOE facility where some assignments require 
an access authorization. The local DOE security office issued a Notification Letter to the 
individual on June 23, 2003.  The Notification Letter alleges that DOE has substantial 
doubt about the individual’s eligibility for a clearance, based upon disqualifying criteria 
set forth in section 710.8, paragraphs (j) and (l).   
 
The Notification Letter alleges that the individual is a user of alcohol habitually to 
excess, or has been diagnosed by a psychiatrist as alcohol dependent or as suffering from 
alcohol abuse.  This charge is based on an evaluation of the individual by a DOE 
consultant psychiatrist, on December 13, 2002.  In his report dated December 14, 2002, 
the psychiatrist diagnosed the individual as suffering from Alcohol Abuse, without 
adequate evidence of rehabilitation or reformation.  According to the psychiatrist’s 
report, the individual would need a year of sobriety, plus outpatient treatment of 
moderate intensity, such as weekly attendance at Alcoholics Anonymous meetings, to 
provide adequate evidence of reformation or rehabilitation. The Notification Letter also 
alleges that the individual once pushed his former wife when he was intoxicated.   
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According to the Notification Letter, at the time of the DOE psychiatrist’s evaluation, the 
individual was continuing to drink alcohol, and his blood tests in December 2002 showed 
certain elevated liver enzymes which might indicate that he was then drinking to excess.  
The Notification Letter also noted that in August 2002, the individual was in a fight at a 
bar after he had been drinking, and in 1999, the individual was arrested for DWI after an 
accident when his truck struck a utility pole.  These are the bases for the security 
concerns in the Notification Letter. 
 
Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing.  The local DOE security office transmitted the 
hearing request to the Office of Hearings and Appeals (OHA), and the Director appointed 
me as Hearing Officer in this case. At the hearing I convened, the DOE Counsel called 
one witness, the DOE psychiatrist.   The individual, who represented himself, testified on 
his own behalf, and called two other witnesses: his wife, and a co-worker. The DOE 
submitted eight written exhibits.  The individual submitted a written answer to the 
charges in the Notification Letter, and introduced one written exhibit at the hearing, a 
letter of reference from his current supervisor. 
 

Standard of Review 
 
The applicable DOE regulations state that “[t] he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent 
with the national interest.”  10 CFR § 710.7(a).  In resolving questions about the 
individual’s eligibility for access authorization, I must consider the relevant factors and 
circumstances connected with the individual’s conduct.  These factors are set out in 
section 710.7(c):  
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  

 
A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the 
existence of derogatory information leaves unresolved questions about an individual’s 
eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  10 CFR 
§ 710.21(b)(6).  Once DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individual must come forward with 
evidence to convince DOE that restoring his or her access authorization “would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.”    See, e.g., Personnel Security Hearing, Case No. VSO-0013, 24 DOE 
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¶ 82,752 at 85,511 (1995), and cases cited therein.  The DOE regulations were amended 
in 2001 to state that any doubt regarding an individual’s eligibility for access 
authorization shall be resolved in favor of the national security.  10 CFR § 710.7(a).  For 
the reasons discussed below, it is my opinion that the individual has resolved the 
concerns in the Notification Letter, and therefore he should be granted access 
authorization.  
 

Findings of Fact 
 
The individual did not dispute the allegations in the Notification Letter, although he did 
clarify the circumstances involved in several of the cited incidents.  He maintained that 
he is rehabilitated and reformed, and no longer suffers from alcohol abuse, as he did 
according to the DOE psychiatrist’s evaluation nearly two years before the hearing.   
 
When DOE considered his eligibility for a clearance, the local security office was 
concerned that the individual had been arrested and charged with DWI in 1999, after he 
grazed a utility pole with his truck driving home from a club late at night.  The individual 
admits to drinking two beers before the accident, but he claims that he was tired, not 
intoxicated, when it occurred.  The police allegedly trailed the marks made by the 
individual’s damaged wheel from the scene of the accident, and later arrested the 
individual in his yard while he was changing the tire that sideswiped the pole.  The police 
found two loaded rifle cartridges in pocket of the jacket the individual was wearing at the 
time of his arrest. Although his blood alcohol level was tested at .08 percent (the legal 
limit) a few hours after his arrest, the individual attributes that result to drinking several 
beers after arriving home, parking his vehicle, and working on the tire.  The DWI charge 
was later dropped because the police could not prove the individual actually drove while 
intoxicated.  
 
DOE held two personnel security interviews (PSIs) with the individual that largely 
focused on his alcohol use, in light of the 1999 DWI arrest.  The individual was quite 
forthcoming in these PSIs, and he volunteered a lot of information, including two family 
members with histories of problem drinking, a personal history of heavy drinking in high 
school (more than a decade before the hearing), an incident where he pushed his former 
wife during an argument, a high school-era fight where he fractured someone’s jaw, and a 
fight in August 2002 after he had been drinking.    
 

Testimony of the Witnesses at the Hearing 
  
The DOE Psychiatrist’s First Appearance 
 
The DOE psychiatrist testified twice at the hearing.  In his first appearance, the 
psychiatrist referred to his written evaluation, and explained the bases for his finding that 
the individual was suffering from Alcohol Abuse in December 2002.  The psychiatrist 
found the individual had “persistent or recurrent social or interpersonal problems” related 
to drinking, including two fights, and shoving his former wife.  The psychiatrist also 
considered the individual’s 1999 DWI arrest, and his admission that there were other 
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times when he had driven after drinking.  In addition, the psychiatrist noted that the 
individual had recently stopped drinking, then started again, and had two liver enzyme 
test levels that were slightly elevated, which could have indicated an ongoing alcohol 
problem.  Considering all of these factors, the psychiatrist concluded that the individual 
met the diagnostic criteria for Alcohol Abuse at the time of the December 2002 
evaluation.  Hearing Transcript (hereinafter cited as “Tr.”) at 29-32.   
 
The psychiatrist did not think the individual had shown adequate evidence of 
rehabilitation or reformation when he saw him in December 2002.  This opinion was 
based on the fact that the individual was continuing to drink, and the psychiatrist’s 
“impression … that he didn’t seem to think that he had a drinking problem, that he 
seemed to think it was overstated.”  Id. at 34.  To achieve rehabilitation or reformation, 
the psychiatrist recommended the individual maintain sobriety and participate in some 
kind of moderately intense outpatient treatment for a year, such as attending weekly 
Alcoholics Anonymous (AA) meetings.  Id. at 36.  If the individual did not pursue the 
recommended treatment, the psychiatrist said that he would want to know whether the 
individual had read his report, and why he chose not to follow the recommendation.  The 
psychiatrist observed, however, that “it is possible to get rehabilitated or reformed on 
your own.  The odds are much worse, and it would be difficult for me to assure an 
employer or DOE that the prognosis is very good, but I also have to throw in that it’s 
certainly possible that somebody can just decide to stop and they stop.”  Id. at 38.  The 
psychiatrist testified that he did not discuss his opinion, including the recommended 
treatment, with the individual.  Id. at 39.   
 
The Individual 
 
At the outset, the individual testified that he knew nothing about the DOE psychiatrist’s 
evaluation before he received the Notification Letter on June 23, 2003, and did not 
receive a copy of the full report including the treatment recommendation until the DOE 
Counsel gave it to him in August 2004.  Id. at 44-45.  The individual next addressed some 
of the factual allegations in the Notification Letter that raised DOE’s concerns about his 
drinking and “unusual conduct.”   The individual denied that he once pushed his former 
wife after he had been drinking.  The individual emphasized that it was he who brought 
this information to DOE’s attention, and maintained that he was not drinking when the 
pushing incident occurred.  According to the individual, “It was in a heated argument, 
and my ex-wife was a tad on the aggressive side…I was getting struck and so I pushed 
her away.  It wasn’t act of—you know, of just abuse or anything like that…It was more 
of a defense.”  Id.  46.   
 
With respect to the rifle cartridges in his jacket pocket when he was arrested for DWI, the 
individual explained that when he got home and was trying to fix the tire, he went inside 
the house and put on “a heavy arctic Carhartt jacket” he last wore when on a deer hunting 
trip  
 

and the bullets just happened to still be in the jacket.  It wasn’t like I was out 
drinking with them.  It wasn’t like there was any kind of firearms found in the 



 5

vehicle or anywhere on my person.  It was, you know, there was some bullets in 
the bottom of a pocket of a jacket that’s pretty substantial and that has quite a few 
pockets.    

 
Id. at 47-48.  
  
The individual next explained the circumstances of the two fights, one in high school, and 
the other in August 2002.  The individual maintains that he has “never really started a 
fight,” and would try to avoid getting into a fight if possible.  Id. at 51, 75.  The high 
school fight occurred when someone his age came into the individual’s yard and was 
picking on his little brother.  According to the individual, “things got elevated,” and he 
came to his younger brother’s defense.  The individual threw only one punch, but the one 
punch apparently broke the assailant’s jaw.  The individual claims he had not been 
drinking when this fight occurred.  Id.   
 
The individual was dating his current wife at the time of the fight in August 2002.  “We 
were at one of her best friend’s house, and her husband had started making drinks—well, 
apparently, they were a little too stout for me…So when I got to the bar, I was getting 
intoxicated very fast….”   The individual concedes that he “got too drunk that night,” 
admits he threw the first punch, but claims he was defending his wife.  According to the 
individual, there was a brief altercation inside the bar, but later in the parking lot, several 
people beat him up.   
 
The individual claims that he has not been drunk again since the August 2002 incident.  
According to the individual, he now rarely consumes alcohol, and only drinks in 
moderation on those occasions.  Within the four-month period immediately preceding the 
hearing, the individual drank alcohol twice--on his birthday, and at a friend’s wedding.  
He no longer consumes any hard liquor, and he is careful never to drive after drinking.  
He does not ever intend to abuse alcohol or get drunk again.  Aside from the fact that he 
was unaware of the DOE psychiatrist’s recommendation that he attend AA meetings until 
shortly before the hearing, the individual “thought about it, but I thought it’s not 
necessary.”  He does not have a lot of excess time for AA, because he has a lengthy 
commute between his home and workplace, he is busy remodeling his house, “and so it 
wasn’t really a good option for me.”  According to the individual, “my main treatment is 
myself.  I’m—I’m very strong-willed and I’m very honest.”  Id. at 53-56.   The individual 
also pointed out that his two family members who had drinking problems were not blood 
relatives.  Finally, the individual testified that he takes 800 mg. of ibuprofen every night 
for chronic joint pain, and raised the possibility that this medication may have contributed 
to his elevated liver enzyme levels on the December 2002 tests.    
 
The Individual’s Wife 
 
The individual’s wife testified that she understood how the DOE psychiatrist could have 
diagnosed her husband with Alcohol Abuse in December 2002.  She explained the ways 
in which she thought the individual had changed his behavior to avoid abusing alcohol 
since the fight in August 2002:  he has matured, he has “an acute awareness” of the 
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dangers associated with drinking, and he “puts our marriage first.”  “But as far as 
personality, or anything like that,” she added, “nothing has changed.  [The individual] is 
never going to be somebody he’s not.”  Id. at 85.  She praised the individual as being an 
honest, trustworthy person, who is hardworking, stable, and never moody.  The 
individual’s wife trusts his judgment not to go to AA, and she prefers that he join her for 
Bible study instead.  Id. at 87-89.  She also stated that she is a nutritionist, and knows that 
the individual’s use of ibuprofen could have caused his elevated liver enzyme levels.  Id.  
 
The Individual’s Coworker 
 
As a character witness, the individual called a coworker who, for the past three years, has 
worked for the same contractor at the DOE facility. The coworker testified that he has 
never seen the individual display any signs of alcohol abuse at their workplace, and 
characterized him as “a very professional individual.”  Id. at 12.  He has only seen the 
individual drink alcohol once, two years ago at a union awards banquet.  The individual 
had “maybe two cocktails” during a two-hour period.  The witness described the evening 
as “a very professional event that takes place.  It’s a banquet.  No one is going to go over 
there and, you know, get belligerent, drunk.”  Id. at 14.    
 
The DOE Psychiatrist’s Last Appearance 
 
The DOE psychiatrist testified again, after listening to the other witnesses.  He confirmed 
that ibuprofen could account for the slight elevation in the individual’s liver enzyme 
levels; however, he did not think it would be fruitful to retest the individual at this time.  
Based on the testimony at the hearing, the psychiatrist concluded that there now is 
adequate evidence of rehabilitation or reformation.  He stated that “Certainly, right now, 
there is no active diagnosis of alcohol abuse.”  Id. at 101.  The psychiatrist noted that the 
individual had not seen the evaluation report until shortly before the hearing, and so had 
been unaware of its recommendation for treatment, rather than ignored it.  He found that 
the individual had “gone a year or more without significant alcohol-related problems.”  
Id. at 102.  The psychiatrist also observed that “the information presented has lessened 
the connection between drinking and violence that was available to me when I first saw 
him,” e.g., the individual was sober when he broke the kid’s jaw in his yard, and when he 
pushed his ex-wife.  “That’s a lessening in his favor,” the psychiatrist concluded.  Id. at 
103.  The psychiatrist reiterated that “the fact that he just decided to stop having 
problems, statistically, that probably is the most common way people stop drinking.  
They don’t go into treatment, they just stop.”  Id.   The psychiatrist concluded that given 
what he heard about what has transpired in the past year and ten months, treatment was 
not required, and the individual has shown adequate evidence of rehabilitation or 
reformation.  Id. at 104-05. 
 

Analysis 
 
A diagnosis of Alcohol Abuse raises concerns regarding a person’s willingness or ability 
to protect classified information, and drinking to excess may impair social or 
occupational functioning, increasing the risk of an unauthorized disclosure of classified 
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information.  A history or pattern of alcohol-related arrests and fights creates doubt about 
a person’s judgment, reliability and trustworthiness.  DOE had a substantial basis in the 
record for raising these concerns.   Upon consideration of the evidence presented at the 
hearing, however, I find that the individual has mitigated all of the concerns in the 
Notification Letter.    
 
I place the greatest weight on the DOE psychiatrist’s expert opinion that the individual 
has shown adequate evidence of rehabilitation or reformation, he no longer suffers from 
Alcohol Abuse, and no further treatment is required.  The record shows that the 
individual had no knowledge of the psychiatrist’s treatment recommendation until shortly 
before the hearing, and that is why he did not enroll in AA.  In addition, the individual’s 
explanation of several incidents lessened the concern about the connection between his 
drinking and violence.  For example, the individual testified credibly that he had not been 
drinking before the fight in his yard (which occurred well over a decade ago) where he 
broke someone’s jaw, nor had he been drinking before he pushed his ex-wife during an 
argument.  The bullets found in the individual’s pocket at the time of his 1999 arrest were 
left in that jacket from a deer hunting trip.  The individual had not been wearing that 
jacket (nor carrying a weapon) before grazing a utility pole on his way home from a 
nightclub.  The individual takes large doses of ibuprofen nightly for chronic joint pain, 
which could explain his slightly elevated liver enzyme tests in December 2002.  I am also 
persuaded that the individual consciously changed his behavior after the August 2002 bar 
fight.  I find the individual and his wife gave credible testimony that he has not been 
intoxicated since August 2002, more than two years before the hearing.  The individual 
has a stable relationship with his new wife. Through maturation and self-discipline, the 
individual has transformed himself from a one-time alcohol abuser into an occasional 
moderate drinker.  As the DOE psychiatrist noted, most problem drinkers who reform 
their behavior do so on their own, without the benefit of treatment, by simply deciding 
not to get drunk any more.  I agree with the DOE psychiatrist that this individual has 
achieved that goal.   
 

Conclusion 
 
Based on the record in this proceeding, I find that the individual has resolved the security 
concerns under10 CFR §§ 710.8(j) and (l) that were specified in the Notification Letter.  
For the reasons explained in this Decision, I find the individual shown that granting him 
access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest.  Accordingly, it is my decision that the 
individual should be granted access authorization.   
 
 
 
Thomas O. Mann 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 29, 2004 



* The original of this document contains information which is subject 
to withholding from disclosure under 5 U.S.C. 552. Such material has 
been deleted from this copy and replaced with XXXXXX’s. 
 
     March 15, 2005 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 23, 2004 
 
Case Number:  TSO-0119 
 
This Decision concerns the eligibility of XXX XXX XXX (“the 
individual”) to hold an access authorization under the Department of 
Energy (DOE) regulations set forth at 10 C.F.R. §710, Subpart A, 
entitled “General Criteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.”1  In 
view of the nature and extent of the record in this matter, I must 
conclude that the requested access authorization should be withheld. 
 
Background 
 
Application was made for the individual – an employee of a 
contractor at a DOE facility – to be granted an access authorization 
(security clearance).  A background investigation was made, and a 
Personnel Security Interview (PSI) was conducted on April 25, 2002.  
A second PSI was conducted on May 20, 2002.  Based upon the 
background material, the two PSI’s, and a “Questionnaire for National 
Security Positions” (QNSP) completed by the individual, on January 
26, 2004 a Notification Letter was issued by the local DOE security 
office.  The letter advises the individual that under the criteria set 
forth in 10 C.F.R. §710.8, substantial doubt exists as to the 
individual’s eligibility for a security clearance. 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible 
for access to classified matter or is eligible for access to, or control over, special nuclear material.” 
10 C.F.R. §710.5(a). Such authorization will be referred to variously in this Decision as access 
authorization or security clearance. 



Notification Letter and Record 
 
The Notification Letter states that in contravention of 10 C.F.R. 
§708(f): 

 
I.  Information in the possession of the U.S. Department of 
Energy (DOE) indicates that (the individual) has deliberately 
misrepresented, falsified, or omitted significant information 
from a Questionnaire for National Security Positions or a 
personnel security interview.   

 
Summarized, the bases for this statement are that the individual: 
 

• Falsely certified that he had never been charged with or 
convicted of any offense(s) related to alcohol or drugs. 

• First responded affirmatively but then changed to “no” his 
answer to Item 23a of the QNSP, i.e., “Have you ever been 
charged or convicted of any felony offense?” 

• Falsified Part II of the QNSP regarding the nature and extent of 
illegal drug use.  Usage was said to be only social marijuana 
use when young (“1976-3/91”), but no usage since 1991.  
During the PSI the individual admitted the statement was 
falsified as to the extent of usage and substances used because, 
otherwise, he was afraid he would not get a security clearance. 

• Falsely answered no to QNSP 24c: “In the last seven years, 
have you been involved in the illegal purchase, manufacture, 
trafficking, production, transfer, shipping, receiving or sale of 
any narcotic, depressant, stimulant, hallucinogen or cannabis 
for your own intended profit or that of another?”  During the 
PSI the individual “admitted to purchasing and selling illegal 
drugs on a regular basis for years and (having been) arrested for 
trafficking illegal drugs.” 

 
Based upon the two PSI’s, the Notification Letter also states that in 
contravention of 10 C.F.R. §710.8(k):  

 
II.  Information in the possession of the DOE indicates that (the 
individual) trafficked in, sold, transferred, possessed, used or  



experimented with a drug or other substance listed in the 
Schedule of Controlled Substances established pursuant to 
Section 202 of the Controlled Substances Act of 1970 (such as 
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) 
except as prescribed or administered by a physician licensed to 
dispense drugs in the practice of medicine, or as otherwise 
authorized by Federal law. 

 
This statement relies upon the PSI’s during which the Individual 
admitted: 
 

• Using marijuana regularly from 1976 until December 2000. 
• Beginning at age eighteen and until December 2001, used 

cocaine as powder or “crack.” 
• Using hashish and speed many times, “mushrooms” once.  
• Continued drug usage during court-ordered treatment program. 
• Purchasing marijuana in pound quantities or more for personal 

use and sale. 
• Purchasing, using and infrequently reselling cocaine. 

 
Finally, the Notification Letter states that the individual: 

 
III. Has engaged in unusual conduct or is subject to 
circumstances which tend to show that (the individual) is not 
honest, reliable, or trustworthy; or which furnishes reason to 
believe that he may be subject to pressure, coercion, 
exploitation or duress which may cause him to act contrary to 
the best interests of the national security.  This behavior is 
subject to the provisions of 10 C.F.R. §710.8(l). 

 
This allegation rests on:  

 
• A felony arrest, conviction, imprisonment and a drug treatment 

program for “Possession of Marijuana with Intent to Sell,” 
followed by 5 years of probation during which illegal drug use 
was continued. 

• A 1992 arrest for indecent exposure and possession. 
• A 1995 urine test that showed positive for cocaine. 

 



Based upon this information, the Notification Letter concludes that 
substantial doubt exists as to the individual’s eligibility for a security 
clearance and advises that pursuant to 10 C.F.R. §710, a hearing may 
be requested “on the issue of your eligibility for . . . access 
authorization.”  The individual’s request for a hearing was received on 
June 23, 2004.2 
 
It is important to note that these “charges” of the Notification Letter 
are essentially uncontested by the individual and are supported by the 
record. 3   
 
Hearing 
 
Only counsel appeared for DOE at the hearing.  A friend and 
colleague acted as the individual’s representative, and seven co-
workers and the individual’s fiancée appeared as witnesses on behalf 
of the individual.  The friend, colleague and representative also 
testified on the individual’s behalf. 
 
The Individual 
 
After the individual was sworn, DOE Counsel questioned the 
individual as to his personal as well as employment history and, in the 
order set forth in the Notification Letter, each of DOE’s concerns. 
 
In Section I. A., the Notification Letter states that the individual: 
 

Falsely certified that he had never been charged with or convicted 
of any offense(s) related to alcohol or drugs. 

 
After an exchange of questions and responses, DOE counsel 
summarized the individual’s response: “your defense in this is you 
misread the question or didn’t understand what it meant?”  To which 
the individual responded “Yes, sir.”  Transcript of January 25, 2005 
Hearing (Tr.) at 25. 
 

                                                 
2  The full record underlying the Notification Letter – such as the transcripts of the PSIs and copies 
of the QNSPs -- was not provided to this office or the individual until November 18, 2004. 
3  The Notification Letter also states that the individual “purchased drugs on occasion instead of 
paying bills to meet his family’s financial responsibilities.”  



In summary, Section I.B. of the letter states that the individual 
 

First responded affirmatively but then changed to “no” the 
answer to Item 23a of the QNSP, i.e., “Have you ever been 
charged or convicted of any felony offense?” 

 
In the hearing the individual first testified that he did not remember 
changing his answer to 23a, and then speculated that the response was 
changed because someone in a position to look over the form stated 
“You can’t do that, you won’t get a clearance if you mark that [answer 
to 23a yes].”  Tr. at 29.   The individual also speculated that the 
answer might have been changed due to a misunderstanding and 
because the probationary period that attended the felony had been 
completed. Tr. at 36. 
 
Section I.C. of the letter states that the individual 
 

Falsified Part II of the QNSP regarding the nature and extent of 
illegal drug use.  Usage was said to be only social marijuana 
use when young (“1976-3/91”), but no usage since 1991.  
During the PSI the individual admitted the statement was 
falsified as to the extent of usage and substances used because, 
otherwise, he was afraid he would not get a security clearance. 

 
The individual had admitted the accuracy of this charge in writing and 
did so again in the hearing, in each case emphasizing that he was 
“clean and sober now.”  Tr. at 40. 
 
At Section I. D. the letter states that the individual 
 

Falsely answered no to QNSP 24c: “In the last seven years, 
have you been involved in the illegal purchase, manufacture, 
trafficking, production, transfer, shipping, receiving or sale of 
any narcotic, depressant, stimulant, hallucinogen or cannabis 
for you own intended profit or that of another?”  During a PSI 
the individual “admitted to purchasing and selling illegal drugs 
on a regular basis for years and (having been) arrested for 
trafficking illegal drugs.” 

 



DOE Counsel observed that the individual had responded “no” to 24c 
and asked whether that was “a correct answer.”  The individual 
responded “No, absolutely not . . . I should have put ‘yes.’ ” Tr. at 41-
2. 
 
Concerning the Section II of the Notification Letter summarized 
above, DOE Counsel pointed out that in a written response to the 
letter the individual had answered that the statements in the section 
were “true, but [the individual is] now clean and sober.” Tr. at 44.   
The individual did not supplement nor change that answer. 
 
As to Section III of the Notification Letter relating to Criterion L, 
DOE Counsel asked the individual:  “Do you agree that those . . . 
items (enumerated in Section III) are factually correct?” To which the 
individual answered, “Yes, sir.” Tr. at 44. 
 
There was also a good deal of testimony concerning emotional 
distractions and disruptions earlier in the individual’s life, the 
dissolution of a marriage, and his resolve to become clean and sober 
that accompanied the responsibilities of single parenthood.  In this 
regard, DOE Counsel elicited testimony that the individual had ceased 
using illegal drugs – marijuana – some time before the first PSI, or 
approximately the end of calendar year 2001, “less than two-and-a-
half years” before the hearing. Tr. at 46 – 57. 
 
The Individual’s Witnesses 
 
For the benefit of the individual -- who was not represented by 
counsel -- and to enhance the hearing, DOE Counsel introduced and 
qualified all of the individual’s witnesses.  To the extent appropriate, 
DOE Counsel also elicited clarifying testimony on behalf of the 
individual. 
 
The individual’s representative attested to knowing the individual 
both on and off the job for an extended period, stating that the 
individual was a good, reliable colleague.  He also stated that the 
individual had struggled with drugs and had been successful.  In 
addition, he stated that the individual had difficulty with filling  



out/completing forms, and tended to get “spun up pretty quick” under 
pressure. Tr. at 58-9.   I understood the testimony introduced about 
paperwork difficulty and pressure as being intended to explain the 
individual’s incorrect answers to questions on the QNSP. 
 
The second witness testified to knowing the individual for an 
extended time as a neighbor and on the job.  The witness also testified 
to the individual’s honesty but was unaware of the events and 
concerns that precipitated the hearing.  In response to questioning, he 
was not able to affirm that the individual had difficulty with 
paperwork. Tr. at 64-72. 
 
The next witness called by the individual testified to knowing the 
individual on the job for three years, that he saw him daily, and that he 
believed him to be honest, trustworthy and reliable.  He also stated 
that the individual did not come to work impaired and that he thought 
the individual could be believed when stating that he would not use 
drugs again.  The witness was not able to testify that the individual 
was unusually excitable or found paperwork to be inordinately 
frustrating or difficult. Tr. at 75-82. 
 
The fourth witness, also a colleague at work, unequivocally endorsed 
the individual’s good character and his outstanding work habits and 
abilities.  This witness also thought the individual to be honest but did 
not know that reasons for the hearing – but said it was “a shock to 
hear the he had issues with that before.”  He had never seen the 
individual at work “impaired” and would keep him on the job 
regardless of the outcome of the hearing.  He did not testify that the 
individual had any unusual issues of excitability or problems with 
paperwork. Tr. at 84-91. 
 
The following witness was also a co-worker who saw the individual 
daily.  He, too, stated that the individual was honest and reliable, but 
did not know the bases of the hearing.  Nor had he ever seen the 
witness be impaired at work.  However, neither was this witness able 
to testify as to any unusual difficulties the individual had with 
paperwork. Tr. at 93-100. 
 



The individual’s fiancée is a long-term employee in the security area.  
She knew of the bases for the hearing, but attributed the incorrect 
QNSP answers to “the time that he was moving out or getting 
divorced from his wife, and he didn’t have all the information.”  Tr. at 
104. 
 
She was not able to testify as to any unusual problems the individual 
might have with reading – but did testify as to having to assist the 
individual with some forms and paperwork.  She stated absolutely and 
convincingly that the individual had not used drugs since they started 
dating. Tr. at 101-108.  This tends to corroborate the individual’s 
statements as to when he ceased using drugs. 
 
The seventh witness for the individual also testified as to the 
individual’s excellent work performance, honesty and reliability on 
and off the job.  This witness did not know of the specific reasons for 
the hearing, but had been told by the individual of his drug use in the 
past. Tr. at 111-116. 
 
The next witness had known the individual as a co-worker and 
security escort for three months.  He stated that the individual was a 
good instructor, never late and always reliable.  This witness was not 
familiar with the reasons for the hearing. Tr. at 118-122. 
 
The ninth witness knew that the individual had made a mistake on the 
QNSP and was sorry for it.  He testified that the individual was 
honest, reliable and trustworthy, and not “the kind of person that 
would accept a bribe from a person to overthrow the United States.”  
Tr. at 129-130.  The witness also stated he had never seen the 
individual impaired and would not tolerate that kind of behavior. Tr. 
at 126-132. 
 
At this point the representative again testified to the individual’s 
honesty and reliability, and that the individual was never impaired on 
the job.  The representative also testified to the individual’s character 
and described in some detail the difficulty the individual encountered 
with paperwork.  Tr. at 135-146. 
 



Standard of Review 
 
Applicable DOE regulations state that "[t]he decision as to access 
authorization is a comprehensive, common-sense judgment, made 
after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would 
not endanger the common defense and security and would be clearly 
consistent with the national interest." 10 C.F.R. § 710.7(a). In 
resolving questions about the individual’s eligibility for access 
authorization, I must consider the relevant factors and circumstances 
connected with the individual’s conduct, set out in Section 710.7(c): 
the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; how 
recently and often the conduct occurred; the age and maturity of the 
individual at the time of the conduct; whether participation was 
voluntary; rehabilitation, reformation and other pertinent behavioral 
changes; the motivation for the conduct; the potential for pressure, 
coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors. 
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is 
authorized when the existence of derogatory information leaves 
unresolved questions about an individual’s eligibility for access 
authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access 
authorization.” 10 C.F.R. § 710.21(b) (6). Once DOE has presented 
derogatory information affecting an individual’s eligibility for access 
authorization, the individual must come forward with evidence to 
convince DOE that restoring his or her access authorization “would 
not endanger the common defense and security and would be clearly 
consistent with the national interest.” See, e.g., Personnel Security 
Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,511 (1995), 
and cases cited therein. The DOE regulations were amended in 2001 
to state that any doubt regarding an individual’s eligibility for access 
authorization shall be resolved in favor of the national security. 10 
C.F.R. § 710.7(a). For the reasons discussed below, it is my opinion 
that the individual has not resolved the concerns in the Notification 
Letter, and should not be granted access authorization at this time. 
 
 



Analysis & Decision 
 
From the hearing testimony of the individual and witnesses, I have no 
doubt that he is an excellent addition to the workplace and that his 
commitment to be free of drugs is sincere.  However, work habits and 
recent character changes do not outweigh his long history of 
involvement with banned substances.  Balanced against that history, I 
do not believe that the individual has refrained from using drugs for a 
sufficiently long period of time to be thought of as reformed or 
rehabilitated, or that he has undergone a permanent behavioral 
change.   
 
Moreover, falsifying a QNSP or making false statements to a federal 
official in any area, but particularly where national security is 
involved, is a very serious matter that is itself actionable.4  It is 
possible that inattention and carelessness led to some of the 
misstatements by the individual on the QNSP.  I do not, however, find 
that possibility particularly mitigating.  The QNSP involves matters of 
national security.  If one treats the QNSP with carelessness and 
inattention, why would not that level of care also be brought to other 
matters of national security in the future? 
 
Furthermore, according to the individual’s own testimony, 
carelessness and inattention do not explain all of the misstatements.  
In at least one case -- according to the individual – he made a false 
answer upon the advice of another person who stated to the 
individual:   
 

“If you leave (QNSP no. 23a5 marked “yes”), you’re not going 
to get a clearance.” 

Tr. at 32I.  
 
Excepting the honesty and candor in which this statement was made, I 
cannot find the admission mitigating in any way.  To the  

                                                 
4   “I understand that a knowing and willful false statement on this form can be punished by a fine 
or imprisonment or both.” Questionnaire for National Security Positions. 
5   “have you ever been charged with or convicted of any felony offense?”  Questionnaire for 
National Security Positions,at7. 



contrary, this admission supports the Notification Letter which states 
the individual has: 
 

engaged in unusual conduct or is subject to circumstances 
which tend to show that (the individual) is not honest, reliable, 
or trustworthy; or which furnishes reason to believe that he 
may be subject to pressure, coercion, exploitation or duress. 

Notification Letter, Attachment at Section III. (emphasis supplied). 
    

Under the circumstances, I see no choice but to uphold the 
conclusions of the January 26, 2004 Notification Letter. 
 
Conclusion 
 
For the reasons set forth above, I conclude that the individual has not 
resolved the security concerns set for the in section 710.8, paragraphs 
(F), (K) and (L) of the regulations. Consequently, I conclude that the 
individual has not demonstrated that granting a clearance would not 
endanger the common defense and would be clearly consistent with 
the national interest.  Accordingly, the individual’s access 
authorization should not be granted at this time. 
 
 
 
Richard T. Tedrow 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 15, 2005
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DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 23, 2004 
 
Case Number:   TSO-0122 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” 1 A local DOE Security Office (LSO) suspended the individual’s 
access authorization pursuant to the provisions of Part 710. In this Decision I will 
consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should not be restored. 
 
I. Background 
 
The individual is employed by a DOE contractor in a position that requires her to 
maintain a DOE security clearance. She is also included in the DOE’s Human Reliability 
Program, formerly the Personnel Assurance Program (PAP) at her place of employment. 2  
 
In February 2002, the DOE removed the individual from the PAP based on (1) evidence 
that the individual was suffering from situational depression, and (2) suicidal comments 
made by the individual at her workplace. In March 2002, the LSO conducted a Personnel 
Security Interview (PSI) with the individual to discuss the matters that led to the 
individual’s removal from the PAP. In April 2002, the individual voluntarily entered an 
inpatient treatment facility where she was diagnosed as suffering from Major Depression 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
2 The PAP was a human reliability program designed to ensure that individuals assigned to nuclear 
explosive duties at DOE facilities did not have any incapacity that could result in a threat to nuclear 
explosive safety.  See 10 C.F.R. Part 711 (repealed), 69 Fed. Reg. 3213 (January 23, 2004). The PAP was 
replaced effective April 22, 2004 with the DOE’s Human Reliability Program codified in 10 C.F.R. Part 
712. 
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and Alcohol Dependence. Upon her discharge, the LSO interviewed the individual again 
and requested permission to review all the individual’s medical and psychological 
records. Unable to resolve its concerns about the individual’s mental health and alcohol 
consumption, the LSO decided in 2003 to refer the individual for a psychiatric 
evaluation. At the request of the DOE, a board-certified psychiatrist (DOE consultant-
psychiatrist) examined the individual in June 2003 for almost four hours. After the 
interview, the DOE consultant-psychiatrist memorialized her findings in a Report which 
will be referred to in this Decision as either “the Psychiatric Report” or Exhibit (Ex.) 11. 
In the Psychiatric Report, the DOE consultant-psychiatrist provided three diagnoses for 
the individual: 
 

●  Major Depressive Disorder, single episode, in remission 
● Dysthymic Disorder, early onset, in remission 
● Alcohol Dependence, in early full remission 
 

The DOE consultant-psychiatrist also opined in the Report that even though the 
individual was in remission from her alcohol dependence and depression at the time of 
the psychiatric examination, the individual had only addressed her depression in 
treatment, not her alcohol dependence. The DOE consultant-psychiatrist explained that 
both of these illnesses may cause a significant defect in the individual’s judgment and 
reliability if they are untreated or during periods of “acute exacerbation.” Ex. 11.  
 
In May 2004, the LSO issued a Notification Letter to the individual in which it stated that 
the DOE has substantial doubt about the individual’s continued eligibility to hold a DOE 
security clearance, based upon disqualifying criteria set forth in the security regulations 
codified at 10 C.F.R. § 710.8, subsections (h) and (j). (Criteria H and J respectively).3  
Upon her receipt of the Notification Letter, the individual, through her attorney, exercised 
her rights under the Part 710 regulations and requested an administrative review hearing.  
On June 25, 2004, the Director of the Office of Hearings and Appeals appointed me the 
Hearing Officer in this case. After the Director approved an extension of time to 
accommodate the parties’ schedules, I conducted a hearing in this matter. 10 C.F.R. 
§ 710.25(g).  At the hearing, nine witnesses testified, one on behalf of the DOE and eight 
on behalf of the individual. In addition to the testimonial evidence, the DOE tendered 29 
exhibits into the record, and the individual submitted 20 exhibits. After I received some 
post-hearing submissions in this case, I closed the record. 

 
 
 
 
 

                                                 
3  Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment and reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to information that a person has “[b]een, 
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).   
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II. Regulatory Standard 
 

A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization.  The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to an individual’s 
access authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the DOE cites two potentially disqualifying criteria as bases for 
suspending the individual’s clearance, i.e., Criteria H and J.  The security concerns 
associated with these two criteria are explained in the Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Matter and can be found in Appendix B 
to Subpart A of 10 C.F.R. Part 710.  In brief, mental illnesses such as the ones at issue 
here are security concerns because they may indicate a defect in judgment, reliability, or 
stability. See 10 C.F.R. Part 710, Appendix B to Subpart A, Guideline I. In addition, 
excessive consumption of alcohol itself is a security concern because the behavior often 
leads to the exercise of questionable judgment, unreliability, and a failure to control 
impulses and increases the risk of unauthorized disclosure of classified information due 
to carelessness. Id., Guideline G. 
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With regard to Criterion H, the Notification Letter alleges that the individual suffers from 
two mental illnesses, Major Depressive Disorder and Alcohol Dependence, both which 
may cause a significant defect in the individual’s judgment or reliability under certain 
circumstances. This charge is based on the findings contained in the Psychiatric Report.  
  
As for Criterion J, the DOE relies again on the diagnosis of the DOE consultant-
psychiatrist that the individual suffers from Alcohol Dependence.  In addition, the DOE 
cites in the Notification Letter an admission made by the individual during a 1991 
Personnel Security Interview (1991 PSI) that she had been arrested and charged with 
Public Intoxication in the summer of 1991. 
 
IV. Findings of Fact 
 
By her own report, the individual has battled depression since her childhood. See Ex. 12 
at 12.  The individual’s excessive alcohol consumption began upon graduation from high 
school. Ex. 24 at 47. At the age of 18 or 19, the police arrested the individual and charged 
her with Public Intoxication. Ex. 26 at 36-40. Details relating to the individual’s alcohol 
use between 1991 and 1997 are not clear from the record. In 1997, however, the 
individual claims that she did not consume any alcohol because she was pregnant at the 
time. Tr. at 49.  
 
Between 1999 and 2002, the individual sporadically saw a counselor for her depression, 
took prescribed antidepressants, and periodically drank to excess. Id. It appears from the 
record that the individual’s mental health declined and her drinking increased in 1999 
when her first husband left her. Ex. 25 at 17.  According to the individual, after her 
marital breakup she consumed four beers in a period of four hours every other day on 
weekdays, and seven beers each weekend night.  Ex. 11 at 10. The individual also reports 
that the stressors associated with this marital breakup led her to seek counseling. Id.  She 
reports that she took Prozac for approximately one and one-half months in 1999 but 
stopped taking the medication on her own due to its cost. Ex. 26 at 8-13.  A few years 
later, in January 2001, another doctor prescribed Zoloft for the individual purportedly for 
weight control. Ex. 25 at 18. The individual stopped taking the Zoloft on her own as well. 
Id. at 19.  
 
In May 2001, the individual claims that she stopped drinking when she began dating. 
After six months, however, the individual’s boyfriend terminated their relationship. Id. at 
22.  This breakup had a profound effect on the individual. Beginning in November 2001, 
the individual started consuming six beers each day. Ex. 11 at 10.  Eventually, the 
individual sought the help of her family physician to address the sadness and difficulty 
that she was experiencing. Id. at 22-23. The individual’s family physician prescribed an 
antidepressant for the individual and referred her to a counselor (Counselor #1). Id.  
According to the individual, during this time period she felt guilty every morning after 
consuming alcohol but was unable to stop herself from drinking. Id. at 11. 
 
Sometime in January 2002, the individual’s supervisor overheard the individual make 
comments about suicide. Ex. 20. The supervisor immediately contacted the Occupational 
Medicine Department (OMD) at the site where the individual worked. Id. Medical  
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personnel from the OMD met with the individual to discuss the issues that had been 
raised about her suitability to remain in the PAP. Id. The Director of the OMD elected to 
remove the individual from the PAP after determining that the individual was not able to 
perform her job duties in a safe and reliable manner. Id.   
 
In February 2002, the individual began weekly counseling sessions with Counselor #1. 
Ex. 13. Sometime thereafter, Counselor #1 referred the individual to a psychiatrist 
(Personal Psychiatrist). Before she could meet with the Personal Psychiatrist, the 
individual voluntarily entered an inpatient treatment center in April 2002.  Ex. 14. 
According to the medical records from the inpatient treatment program, a medical doctor 
(Treatment Program Doctor) at that facility diagnosed the individual as suffering from 
two mental illnesses, Alcohol Dependence 4 and Major Depression, single episode. Ex. 
12. The Treatment Center Doctor recommended that the individual, upon discharge, 
should (1) seek further treatment for her chemical dependency in an Intensive Outpatient 
Program, (2) continue her individual therapy with Counselor #1, and (3) begin seeing her 
Personal Psychiatrist. Id. 
 
After her discharge from the inpatient treatment center, the individual did not enter a 
treatment center for chemical dependency, as the Treatment Center Doctor had 
suggested. Rather, she moderated her alcohol use, began attending Alcoholics 
Anonymous (AA) and continued seeing Counselor #1. Ex. 13. 
 
According to therapy notes, Counselor #1 expressed concern as early as May 2002 that 
the individual was minimizing the need to attend AA. Ex. 13.  By June 2002, Counselor 
#1 documented that the individual was drinking six to nine drinks each night while 
playing games on the internet. Id. In July 2002, the Counselor reported that the individual 
was having trouble stopping drinking and was consuming alcohol more days than not. Id. 
One month later, in August 2002, the individual voluntarily withdrew from counseling 
after canceling four of her last seven therapy sessions. Id. 
 
In August 2002, the OMD convened a Potentially Disqualifying Information (PDI) 
meeting to review issues relating to the individual’s removal from the PAP. Ex. 19. The 
notes of that PDI indicate that the individual’s situational depression was resolved.  There 
is no mention of the alcohol issues, however. Id.  The notes also reflect that the medical 
and psychological staff found no objection to the individual’s return to the PAP. Id. 5 The 
OMD doctors and psychologists did recommend, however, that the individual “continue 
to see [a] counselor and psychiatrist on a regular basis until dismissed.” Id. 
 
Ten months later in June 2003, the DOE consultant-psychiatrist examined the individual 
and opined that she was suffering from “a dual disorder, alcohol dependence co-
occurring with depression.” Ex. 11 at 20.  Between June 2003 and May 2004, the record  

                                                 
4  The individual admitted that she was drinking a six pack of beer each day before her admission to the 
inpatient treatment center in April 2002. Ex. 24 at 23; Ex. 12 at 3. 
 
5   Testimony at the hearing revealed that the psychologists and medical doctors associated with the OMD 
did not have access to the individual’s records from Counselor #1, the discharge summary from the 
Inpatient Treatment Program, or information from the individual’s Personal Psychiatrist when they 
assessed whether the individual should return to the PAP.     
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indicates that the individual visited her Personal Psychiatrist every three months to have 
her medications monitored. Tr. at 213. According to the record, the individual never 
returned for therapy with Counselor # 1. The record also indicates that the individual 
stopped attending AA sometime after August 2002.   
 
In May 2004, the individual consulted with a psychologist (Psychologist) at the 
recommendation of her attorney in this administrative review proceeding. Transcript of 
Hearing (Tr.) at 96. The Psychologist has provided counseling to the individual regarding 
her depression since June 2004.  Ex. L. After three or four counseling sessions, the 
Psychologist referred the individual to an addiction specialist (Addiction Counselor) for a 
chemical dependency assessment. Tr. at 81. The Addiction Counselor decided that the 
individual did not meet the criteria for Alcohol Dependence or Abuse but recommended 
that the individual complete six to eight hours of alcohol education. Ex. O. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing.  In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).6  After due 
deliberation, I have determined that the individual’s access authorization should not be 
restored at this time.  I cannot find that such restoration would not endanger the common 
defense and security and would be clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed 
below. 
 
A.              Depression and Dysthymia under Criterion H 
 
The testimonial and documentary evidence presented in this case by both the individual 
and the DOE demonstrate that the security concerns associated with the individual’s 
depression and dysthymia 7 have been mitigated. The bases for this finding are set forth 
below. 
 
First, the individual’s Psychologist testified that he has provided psychotherapy to the 
individual to address the individual’s depressive symptoms since May 2004. Tr. at 77.  
The Psychologist opined at the hearing that the individual’s “depression is in remission 
because she has taken her medication and continued to come to therapy.” Id. at 96. The 
Psychologist explained that he spends 45 to 60 minutes every week or every other week  

                                                 
6   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for his 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
 
7   Dysthmic Disorder is defined in the Diagnostic and Statistical Manual for Mental Disorders, 4th edition, 
Text Revised (DSM-IV-TR) as “depressed mood for most of the day, for more days than not, as indicated 
either by subjective account or observation by others, for at least two years.”  See Ex. 11 at 12. 
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with the individual addressing issues that have presented problems in her life and helping 
her learn to cope with specific situations. Id. at 97, 123. Second, the DOE consultant-
psychiatrist opined that the individual’s depression has been resolved and adequately 
treated and therefore no longer an issue from a psychiatric viewpoint.  Ex. 29 (post-
hearing submission).  Third, a psychologist from the OMD who evaluated the individual 
for reinstatement of her PAP (PAP Psychologist) testified on the individual’s behalf at 
the hearing. The PAP psychologist stated that he last saw the individual in October 2003 
at which time he thought her depression was resolved and that she was doing well enough 
to be reinstated into the PAP. Tr. at 25. Finally, the individual’s Personal Psychiatrist 
provided a letter after the hearing in response to my request for additional information in 
this case. The Personal Psychiatrist confirmed first that he began treating the individual 
for depressive symptoms in April 2002.  Ex. T. The Personal Psychiatrist then related that 
he has prescribed a variety of antidepressants for the individual that have resulted in the 
remission of her depressive symptoms. Id. The Personal Psychiatrist concluded that as 
long as the individual continues to take her medications, she will remain in remission 
from her depression and dysthymia. Id.  
 
In evaluating the evidence presented, I considered that before the individual had received 
regular psychotherapy and conscientiously took her antidepressants, she slipped into 
depression when a crisis occurred in her life. Since receiving psychotherapy, however, 
the record reflects that the individual’s self esteem appears to have improved and she is 
better able to handle stressful situations. Two stressful events occurred in the individual’s 
life in 2004 that did not precipitate depressive symptoms in the individual.  In April and 
May 2004, the individual became embroiled in two domestic dispute incidents with her 
second husband. See Ex. 27 and 28. Both incidents resulted in police involvement. Id.  
The individual provided compelling testimony that she is now able to handle the stressors 
that accompany the altercations with her new husband. She explained that she removes 
herself and her daughter from an explosive situation and calmly reflects on what she 
should do next. Tr. at 192. She contrasted this approach with that approach that she used 
before she underwent treatment for her depression.  Before psychotherapy, related the 
individual, she would avoid her problems “by crawling into a corner and crying.” Id. at 
196. 
 
The individual’s mother confirmed that her daughter’s psychotherapy has had a positive 
impact on her daughter’s life and has made her daughter a stronger person. Id. at 144, 
146. According to the individual’s mother, after the last domestic dispute between the 
individual and the individual’s spouse, the individual and her daughter moved into a hotel 
where her daughter reflected upon whether she should terminate her marriage or attempt 
to reconcile with her spouse. Id. at 155. Ultimately, the individual and her husband 
decided to attend one anger management class together. Id. at 52. 
 
The individual’s Psychologist also commented on the individual’s handling of the 
domestic situation that occurred in May 2004. Id. at 92-93. He testified that the individual 
is now more assertive, is able to stand up for herself, and has improved her self esteem. 
Id.  The Psychologist opined that the manner in which the individual coped with the last 
domestic situation demonstrates that she has internalized her psychotherapy. 
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In the end, the expert opinions of four mental health professionals, combined with the 
convincing testimony of the individual and her mother, convince me that the individual’s 
depression and dysthymia are adequately controlled by medication and psychotherapy 
and that there is a low probability of recurrence or exacerbation of those mental illnesses. 
 
B.       Alcohol  Issues under Criterion H and J 
 
At the hearing, the individual contested the DOE consultant-psychiatrist’s finding that 
she suffers from alcohol dependence. She presented testimonial evidence from the PAP 
Psychologist and her personal Psychologist that the she is suffering from alcohol abuse. 
Tr. at 29, 112.  In addition, she presented conflicting documentary evidence from the 
Addiction Counselor regarding the diagnosis of alcohol abuse. Ex. O, P. The individual 
did not, however, present Counselor # 1 or her Personal Psychiatrist as witnesses. 
 
The DOE consultant-psychiatrist listened to the testimony of the PAP Psychologist and 
the individual’s Psychologist before she testified.  Despite the opinions to the contrary, 
the DOE consultant-psychiatrist remained firm in her opinion that the individual suffered 
from alcohol dependence.  Id. at 236-59. After the hearing, the DOE consultant-
psychiatrist examined a post-hearing letter tendered by the individual’s Personal 
Psychiatrist in the case.  The DOE consultant-psychiatrist did not waver in her opinion 
that the individual suffers from alcohol dependence even after reviewing that letter. Ex. 
29. Since a predictive assessment of a person’s recovery and prognosis may vary 
depending on whether a person is diagnosed as suffering from alcohol abuse or alcohol 
dependence, I must first decide which diagnosis is supported by the evidence in this case. 
 
1.      The DOE Consultant-Psychiatrist’ Opinion regarding the Alcohol Disorder at 
          Issue 

 
In the Psychiatric Report, the DOE consultant-psychiatrist explains in detail that the 
individual meets at least four criteria in the DSM-IV-TR under the category Substance 
Dependence. Ex. 11 at 15-17. The DSM-IV-TR requires only three criteria to be met for 
the diagnosis of Substance Dependence to attach. Specifically, the DOE consultant-
psychiatrist opined that the individual meets Criterion (3) (the substance is often taken in 
larger amounts or a longer period than was intended), Criterion (4) (there is a persistent 
desire or unsuccessful efforts to cut down or control substance use, Criterion (5) (a great 
deal of time is spent in activities necessary to use the substance), and Criterion (6) 
(important social, occupational, or recreational activities are given up or reduced because 
of substance use). Id. 
 
At the hearing, the DOE consultant-psychiatrist emphasized that the individual’s 
depression and alcohol dependence co-existed; neither one depended on the other.  This 
distinction is important because some other experts in this case disagree with the DOE 
consultant-psychiatrist’s determination in this regard. Id. at 236-37. 
 
2.        The Psychologist’s Opinion regarding the Alcohol Disorder at Issue 
 
The individual’s Psychologist testified that 25 to 30% of his patients have alcohol and 
drug problems; the remainder of his patients suffer from emotional issues. Id. at 76. The  
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Psychologist did not treat the individual for her alcohol problems but rather he referred 
her to an Addiction Counselor for an alcohol assessment. Id. at 81. Notwithstanding this 
fact, the Psychologist opined at the hearing that the individual self-medicated her 
depression with alcohol and never suffered from alcohol dependence. Id. at 80, 112. 
When asked by the DOE Counsel about the specific criteria for Alcohol Dependence 
under the DSM-IV-TR, the Psychologist’s responses were evasive. For example, when 
asked specifically about Criterion (3) under the DSM-IV-TR category Substance 
Dependence, a criterion that the DOE consultant-psychiatrist opined that the individual 
met, the Psychologist simply stated, “I don’t have an opinion on that.” Id. at 110. 
Regarding Criterion (4) under the DSM-IV-TR category Substance Dependence, the 
Psychologist did not address the criterion. Id.  Instead, he reiterated his position that the 
individual “was being under-treated for depression, and as a result, I think, used alcohol, 
but I don’t think became dependent on alcohol.” Id.  The DOE Counselor then reminded 
the Psychologist that he had previously testified that he used the DSM-IV in his practice 
and requested a specific explanation of why the individual did not meet the DSM-IV-TR 
Criterion (4) for Substance Dependence. Id. at 112. The Psychologist did not answer the 
question directly except to say that the individual did not meet Criterion (4) as of the date 
of the hearing. Id. The Psychologist insisted that it was the depression that masked the 
individual’s alcohol but admitted that dual diagnoses can co-exist for purposes of the 
DSM-IV. Id. at 118. 
 
3.        The PAP Psychologist’s Opinion with regard to the Individual’s Alcohol Use 

 
The PAP Psychologist testified at the hearing that the individual was self-medicating her 
depression with alcohol. Id. at 23. He stated that during his meetings with the individual 
relating to the PAP, he “did not see alcohol dependence, only alcohol abuse.” Id. at 29. 
The PAP Psychologist related that he and others in the PAP decision making process 
decided in August 2002 that the individual had resolved her alcohol issues. Id. at 27. The 
PAP Psychologist admitted at the hearing that he did not have access to Counselor # 1’s 
notes that documented the individual’s increasing use of alcohol in July and August 2002. 
He also admitted that he did not have access to the inpatient treatment center records 
from April 2002 that showed the diagnosis of Alcohol Dependence. Id. at 32.  The PAP 
Psychologist testified that he relied on the individual’s self-reporting in deciding to 
propose her reinstatement into the PAP.  Id.  He added that he and the other committee 
members assumed that the individual was being honest with them. Id. The PAP 
Psychologist added that he would have looked at the individual’s situation differently had 
he known that she had resumed drinking after her release in April 2002 from the inpatient 
treatment program. Id. Finally, he testified that he would have recommended to the 
individual that she attend an intensive outpatient alcohol treatment program had he 
known the truth about her drinking habits after April 2002. Id. at 34.  
 
4. The Addiction Counselor’s View regarding the Individual’s Alcohol Use 
 
The individual met with the Addiction Counselor in June 2004 at the recommendation of 
her Psychologist.  The Addiction Counselor’s records reflect that he administered a test, 
the Substance Abuse Subtle Screening Inventory (SASSI), to the individual and 
conducted an interview with her. Ex. O.  In a letter dated June 9, 2004, the Addiction 
Counselor opined that “the individual does not meet criteria for Alcohol Dependence or  
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Abuse at this time.” Id.  He then added that he believed the individual is using alcohol to 
self-medicate and recommends six to eight hours of alcohol education. Id. In an undated 
form labeled, “Chemical Dependency Assessment,” presumably completed by the 
Addiction Counselor, the box “Abuse” is check under the category “Evaluation’s 
Impression of Substance Use.” Ex. N-2 at 2. 
 
On July 27, 2004, the Addiction Counselor wrote a letter to the individual’s Psychologist 
in which he states that the “patient meets criteria for Alcohol Abuse and Major 
Depressive Disorder.”  Ex. P.  The Addiction Counselor indicates the course of treatment 
for the Alcohol Abuse as follows:  Provided patient with 5 sessions that include disease 
concept, process of recovery, and relapse prevention.” Id. 
 
Since the Addiction Counselor did not testify at the hearing, it is not clear why there is a 
discrepancy in his letters with regard to the individual’s alcohol disorder diagnosis.  
 
5. The Personal Psychiatrist’s Documentation  
 
The documentation provided by the individual’s Personal Psychiatrist provides little 
insight into his opinions with regard to the individual’s alcohol use.  In his initial 
interview with the individual on April 12, 2002, the Personal Psychiatrist notes in his 
report that the individual told him that she was consuming a six-pack a day since 
September 2001. Ex. H at 2. The only diagnosis provided by the Personal Psychiatrist in 
April 2002 is Major Depressive Disorder, Recurrent.  The Personal Psychiatrist’s 
Progress Notes for the period April 2002 until November 2003 also contain no 
information relating to the individual’s alcohol use. Ex. G.  Similarly, the Personal 
Psychiatrist fails to address the individual’s alcohol in a post-hearing submission 
tendered in January 2005 in this case. See Ex. T. 
 
In the Psychiatric Report, the DOE consultant-psychiatrist states that she contacted the 
individual’s Personal Psychiatrist in June 2003 to inquire about his views with regard to 
the individual’s alcohol use or lack thereof. Ex. 11. The DOE consultant-psychiatrist 
states in the Psychiatric Report that the Personal Psychiatrist told her that he did not take 
a full history of the individual’s alcohol use. Id. The Personal Psychiatrist also 
purportedly told the DOE consultant-psychiatrist that he thought the individual’s alcohol 
abuse was a transient situation. Id. The Personal Psychiatrist also allegedly told the DOE 
consultant-psychiatrist that the individual had told him that she had stopped consuming 
alcohol after her discharge from the inpatient treatment center.  As the records of 
Counselor # 1 demonstrate, the individual continued to consume alcohol after her release 
from the inpatient treatment center. 
 
6.        Hearing Officer Determination regarding the Diagnosis in this Case with 
           regard to Alcohol 
 
I have carefully considered all the testimony presented at the hearing and the 
documentation presented by all the experts in this case regarding their views on the 
appropriate diagnosis of the individual.  I first determined not to accord much weight to 
the documentation provided by the Addiction Counselor because of the discrepancies in 
his June and July 2004 letters regarding whether the individual suffered from alcohol 
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abuse or no alcohol disorder.8  Even if I were to accept the Addiction Counselor’s 
diagnosis of Alcohol Abuse, there is no explanation in the record why the Addiction 
Counselor concluded that the individual could be rehabilitated from that illness after five 
hours of alcohol education. See Ex. P. In the end, the Addiction Counselor’s documents 
are not persuasive either on the issue of his diagnosis or his assessment of rehabilitation. 
 
Next, I could not accord much weight to the documents provided by the individual’s 
Personal Psychiatrist. None of the documents address in any meaningful way the 
individual’s problems with alcohol. It is significant in my opinion that the individual 
misled her Personal Psychiatrist into believing in April 2002 that she had stopped 
consuming alcohol.  The individual’s lack of candor is a negative factor which I will 
weigh in my overall assessment of whether her security clearance should be reinstated. 
 
Similarly, I could not accord much weight to the PAP Psychologist’s opinion that the 
individual suffered from alcohol abuse in light of the PAP Psychologist’s admission that 
he did not have access to all the facts regarding the individual’s alcohol consumption.  
Again, I am troubled by what appears to be a lack of forthrightness on the part of the 
individual regarding her alcohol use. The PAP Psychologist who appeared on the 
individual’s behalf at the hearing was clearly surprised to learn that the individual had 
been consuming alcohol almost every day in the month that preceded his decision to 
recommend her return to the PAP.  The PAP Psychologist’s testimony that he relied on 
the individual’s self-reporting and assumed that the individual was honest with him 
suggests to me that the individual lied to the PAP Psychologist. Again, the facts 
surrounding the individual’s interaction with the PAP Psychologist reflect negatively on 
her credibility. 
 
In comparing the testimony of the DOE consultant-psychiatrist and the Psychologist, I 
determined that the DOE consultant-psychiatrist provided more compelling documentary 
and testimonial evidence to support her diagnosis of Alcohol Dependence than did the 
Psychologist to support his diagnosis of Alcohol Abuse. Specifically, the DOE 
consultant-psychiatrist’s convincingly explained why the individual meets the DSM-TR-
IV criteria for Alcohol Dependence.  In contrast, the Psychologist could not articulate at 
the hearing why the individual’s behavior with regard to alcohol did not fall within the 
ambit of certain DSM-IV-TR criteria for alcohol dependence. The Psychologist’s 
response at the hearing that he “had no opinion” with regard to Criterion (3) of the 
Substance Dependence Diagnosis section of the DSM-IV-TR appeared to me to be a way 
to avoid having to admit that the specific criterion was met. I would have been more 
impressed had the Psychologist explained why the individual’s behavior did not meet 
Criterion (3). In addition, the Psychologist testified that he relied on the testing and 
recommendation of the Addiction Counselor in reaching his conclusion that the 
individual suffered from Alcohol Abuse. As discussed above, I am unable to accord 
much weight to the Addiction Counselor’s documents because they contain unexplained 
discrepancies. With regard to the Psychologist’s opinion that the individual used alcohol 
to medicate her depression, the Psychologist did not explain how that fact, if true, would 
justify a diagnosis of alcohol abuse instead of alcohol dependence.  In the end, while the 
evidence demonstrates that the individual’s Psychologist has provided exemplary  

                                                 
8  Had the Addiction Counselor testified at the hearing, he might have been able to clarify this discrepancy. 



 12

treatment for the individual’s depression and dysthymia, the evidence also shows that the 
Psychologist has not been actively involved in either the assessment or treatment of the 
individual’s alcohol use disorder.  When I compare the detailed Psychiatric Report and 
testimony of the DOE consultant-psychiatrist on the alcohol issue in this case with the 
one page letter and the testimony of the Psychologist in this case on that same issue, I 
find that the weight of the evidence supports the opinion of the DOE consultant-
psychiatrist.  For this reason, I determine that the evidence in this case supports a finding 
that the individual suffers from Alcohol Dependence.9 
 
Next, I turn to whether the individual has brought forward convincing evidence that she 
is reformed or rehabilitated from her alcohol dependence for purposes of my making a 
predictive assessment that her mental illness will no longer pose a potential danger to the 
common defense and security and is consistent with the national interest. 

 
Mitigation of Alcohol Dependence Diagnosis 
 
In the Psychiatric Report, the DOE consultant-psychiatrist opined that although the 
individual’s alcohol dependence is in remission, she is at high risk for relapse at any time 
because of her denial and poor insight. Ex. 11 at 20. The DOE consultant-psychiatrist 
pointed out that the individual was advised and encouraged to attend AA meetings but 
chose not to continue. She added that the PAP Psychologist and the other credential 
medical professionals at the OMD advised the individual to continue therapy with 
Counselor #1 until dismissed yet the individual chose on her own to terminate that 
relationship. Because of these factors the DOE consultant-psychiatrist determined that the 
individual was not reformed or rehabilitated from alcohol dependence at the time she 
examined the individual in June 2003.   
 
In the Psychiatric Report, the DOE consultant-psychiatrist provided the following 
opinion with regard to what length of time and type of treatment would be necessary for 
the individual to show adequate evidence of rehabilitation or reformation. For 
rehabilitation, the individual must: (1) produce documented evidence of attendance at AA 
for a minimum of 100 hours with a sponsor, at least twice a week, for a minimum of one 
year and be completely abstinent from alcohol and all non-prescribed controlled 
substances for a minimum of one year following the completion of this program; (2) 
satisfactorily complete a minimum of 50 hours of a professionally led substance abuse 
treatment program, for a minimum of six months, including “aftercare” and be 
completely abstinent from alcohol and all non-prescribed controlled substances for a 
minimum of 1 and ½ years following the completion of this program.  
 
For reformation, the DOE consultant-psychiatrist presents two alternatives: (1) if the 
individual goes through one of the two rehabilitation programs listed above, two years of 
absolute sobriety; (2) if the individual does not go through one of the two rehabilitation 
programs listed above, three years of absolute sobriety. 
 

                                                 
9  I also considered that the Treatment Center Doctor diagnosed the individual as suffering from Alcohol 
Dependence when she entered the inpatient treatment facility in April 2002.  Since the Treatment Center 
Doctor did not explain the basis of his diagnosis in his treatment notes or at the hearing, I only accorded 
neutral weight to the diagnosis.   
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The individual claims that she last consumed alcohol in February 2003.  Id. at 206. The 
individual’s husband, mother and Psychologist also testified that the individual stopped 
drinking alcohol in February 2003. Tr. at 49, 89-90, 140. The individual’s husband and 
mother also testified that the individual does not have any alcohol in the house. Id. at 63, 
142.  The individual testified that she is not tempted by alcohol when she is around it. Id. 
at 192. She also testified that she does not consider herself an alcoholic, “only someone 
with a drinking problem.” Id. at 201. The individual explained at the hearing why she 
does not consider herself to be an alcoholic: she never craved alcohol or was dependent 
on alcohol, never drank and drove, never consumed alcohol at work, and never drank 
before work.  Id. at 202-03. The individual also explained at the hearing that she did not 
like AA so she stopped attending the AA meetings. Id. at 203.  She added that she did not 
go to AA long enough to find a sponsor. Id.  The individual testified that she is unsure 
whether she will be able to drink again responsibly. Id. at 190.  As of the date of the 
hearing, however, she claims that she does not have any intention of returning to 
drinking. Id.  
 
After listening to all the testimony of the witnesses, the DOE consultant-psychiatrist 
testified that if the individual is being truthful about not consuming alcohol since 
February 2003, then she would be reformed. 10 However, the DOE consultant-psychiatrist 
also testified that the individual is not rehabilitated from her alcohol dependence and is at 
moderate risk for relapse. Id. at 256. At the hearing, the DOE consultant-psychiatrist 
explained that the “poorest prognosis for a relapse of alcohol dependence is to not 
consider yourself an alcoholic.” Id.  In a post-hearing submission, the DOE consultant-
psychiatrist opined that “unless she is appropriately educated to improve insight and 
given tools to help her maintain her sobriety, her risk for relapse remains moderate to 
high.” Ex. 29.  
 
In the administrative process, it is the Hearing Officer who has the responsibility for 
assessing whether a person with an alcohol problem has presented sufficient evidence or 
reformation or rehabilitation to allay security concerns. See Personnel Security Hearing 
(VSO-0298), 27 DOE ¶ 82,828 (2000), aff’d, Personnel Security Review (VSA-0298),  
28  DOE ¶ 83,001 (2000) (affirmed OSA 2000), Personnel Security Hearing (VSO-
0106), 26 DOE ¶ 82,767 (1997), aff’d, Personnel Security Review (VSA-0106), 26 DOE 
¶ 83,009 (1997). The DOE does not have a set policy on what constitutes rehabilitation or 
reformation from any alcohol-related problem, but instead makes a case-by-case 
determination based on the available evidence. Ultimately, I am called upon to make a 
predictive assessment whether the individual’s alcohol dependence no longer poses a 
danger to the common defense and security and is consistent with the national security.  
 
As an initial matter, I am impressed that the individual has made substantial progress in 
therapy for her depression. Unfortunately, that therapy did not include treatment for 
alcoholism.  As explained below, the evidence in this case does not allow me to find that 
the individual’s 20 months of sobriety mitigates the security concerns regarding alcohol 
under Criteria J and H.  
 

                                                 
10  The DOE consultant-psychiatrist did not explain why she had deviated from her original requirement 
that the individual remain abstinent for 36 months to achieve reformation. 



 14

In evaluating the totality of evidence before me, several factors persuade me that the 
individual has not adequately addressed her alcohol dependence.  First, the evidence 
demonstrates that the individual has not accepted the gravity of her alcohol problems.  
Specifically, the individual testified at the hearing that she is not an alcoholic. She 
erroneously believes that because she never drank at work, drank before work, received a 
DWI, or felt dependent on alcohol that she cannot be diagnosed as alcohol dependent. As 
explained by the DOE consultant-psychiatrist, the individual’s lack of insight into her 
alcohol-related illness is a major impediment to her receiving a favorable prognosis for 
recovery and increases the probability that she will relapse. Second, the individual has 
refused on more than one occasion to heed the advice of medical professionals that she 
seek specific treatment for her alcohol problems. The individual first ignored the advice 
of Counselor # 1 to continue attending AA. Then, the individual ignored the advice of the 
Treatment Program Doctor to obtain further treatment for chemical dependency in an 
Inpatient Treatment Program. The individual further ignored the advice of the PAP 
Psychologist that she continue seeing Counselor # 1 until Counselor # 1 dismissed her. 
Third, it appears from the record that the individual misled some mental health 
professionals about her abstinence from alcohol at different points in time. The PAP 
Psychologist did not know in August 2002 when he recommended the individual to be 
reinstated into the PAP that the individual had been drinking excessively one month 
earlier. The PAP psychologist’s testimony that he and other committee members relied 
on the individual’s self-reporting and that he and others assumed the individual was being 
honest with them suggests that the individual’s candor is questionable. In addition, it 
appears that the individual misled her Personal Psychiatrist to believe that she was 
abstinent prior to February 2003 when in fact she was not. The individual’s pattern of 
concealing her drinking from credentialed medical professionals makes me question the 
truthfulness of her statements regarding her abstinence from alcohol since February 2003. 
Fourth, the individual’s future intentions with regard to alcohol consumption are unclear 
in my opinion.  While the individual claimed at the hearing that she did not intend to 
drink again, she also testified that she did not rule out returning to drinking socially. 11 Id. 
at 190.  Fifth, I am concerned that the individual’s family support network is not as strong 
as it could be. Specifically, the individual’s mother with whom the individual enjoys a 
close relationship reportedly consumes alcohol to excess. Ex. 28 (Sheriff’s Department 
Incident Supplement Page at 2), Ex 24 at 50. In addition, the individual’s husband still 
consumes alcohol himself although he claims that he supports his wife’s decision not to 
drink. It appears from the record that the individual’s marital relationship is fragile in 
view of the domestic quarrels described by the individual’s lawyer as “grabbing and 
hitting on each other.” This instability in the marriage does not appear to form a strong 
foundation for a good family support network.  Finally, even if I were to believe that the 
individual has maintained her sobriety for 20 months, I am not convinced from the 
evidence that she can maintain that sobriety without the structure, discipline and 
accountability of some alcohol rehabilitation program.12  As the DOE consultant-

                                                 
11  The DOE consultant-psychiatrist testified convincingly that persons suffering from alcohol dependence 
can never return to drinking alcohol. Tr. at 247. 
 
12 It must be emphasized that a Hearing Officer does not end his or her analysis of the evidence in a case 
even if an expert opines that a person is reformed. As previously noted in this Decision, a determination 
regarding the restoration of a person’s access authorization is a common sense determination that can be 
make only after evaluating the totality of the evidence in a case.  
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psychiatrist opined, the individual’s risk of relapse is moderate to high if she is not 
appropriately educated to improve her insight and given the tools to help her maintain her 
sobriety. Ex. 29. 
 
I also considered whether it is appropriate to find that the individual has mitigated the 
security concerns associated with her alcohol dependence now that she has her depression 
under control. The evidence in the record convinces me that such a finding is not 
warranted in this case for the following reasons. 
 
While the PAP psychologist, the individual’s psychologist and the Addiction Counselor 
all opined that the individual was self-medicating her depression with alcohol,13 none of 
the three experts convinced me that this fact is true. First, all three opinions regarding 
self-medication were based on a faulty premise, i.e., that the individual suffered from 
Alcohol Abuse, not the more serious alcohol-related illness, Alcohol Dependence.  
Second, as previously discussed in this Decision the PAP psychologist rendered his 
opinion with regard to the individual’s alcohol use based on faulty information provided 
by the individual, i.e., that the individual had stopped drinking. Once the PAP 
psychologist learned at the hearing that the individual had withheld relevant information 
from his evaluation, he advised that had he known the extent and duration of the 
individual’s alcohol consumption, he would have recommended that she attend intensive 
outpatient alcohol program in addition to her treatment for depression. Third, I am unable 
to accord much weight to the Addiction Counselor’s documentary evidence because it 
contains conflicting diagnoses and lacks substantiation. Fourth, both the DOE consultant-
psychiatrist and the Psychologist agree that the two mental illnesses that the individual 
suffers from are independent dual diagnoses. In the end, I am not convinced that the 
individual’s depression and alcohol dependence are so inextricably intertwined that the 
apparent resolution on one necessarily negates the other. 
   
In conclusion, I am guided by the United States Supreme Court’s decision in Department 
of Navy v. Egan, 484 U.S. 518 (1988) which stated that the “clearly consistent with the 
national interest” standard for granting of security clearances indicates that security 
determinations should err, if they must, on the side of denials.” Id. at 531; see also 
10 C.F.R. § 710.7(a). After carefully weighing all the evidence in this case, including the 
documentary and testimonial evidence, I have lingering doubts about the individual’s 
ability in the future to maintain sobriety. This doubt is augmented by the DOE 
consultant-psychiatrist’s prognosis that the individual remains at moderate to high risk of 
relapse because she has never the insight nor tools to maintain her sobriety.  I must 
therefore err on the side of national security and find that the individual has not mitigated 
the security concerns associated with Criteria H and J that relate to her alcohol 
dependence.  
 

                                                 
13 The individual’s Personal Psychiatrist opined that the individual’s alcohol misuse was a transient 
situation. However, the evidence developed in the case shows that the Personal Psychiatrist erroneously 
thought that the individual had stopped drinking while she was being treated for depression. 
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VI.       Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H and J.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have determined that the individual has mitigated the security 
concerns connected with her depression and dysthymia but has not mitigated the security 
concerns associated with her alcohol dependence.  I therefore cannot find that restoring 
the individual’s access authorization would not endanger the common defense and would 
be clearly consistent with the national interest.  Accordingly, I have determined that the 
individual’s access authorization should not be restored.  The parties ay seek review of 
this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 24, 2005 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



*  The original of this document contains information which is subject to withholding 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:   Personnel Security Hearing 

 
Date of Filing:   June 23, 2004 

 
Case Number:   TSO-0123 
 
 
This Decision concerns the eligibility of XXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization (also called a security clearance).  The local 
DOE security office suspended the individual’s clearance after determining that 
information in its possession created substantial doubt about the individual’s continued 
eligibility for an access authorization under the Department of Energy (DOE) regulations 
set forth at 10 CFR Part 710, Subpart A, entitled “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As 
explained below, I have concluded that the individual’s access authorization should not 
be restored at this time.  
 

Background 
 
The individual works at a DOE facility where some assignments require an access 
authorization. The local DOE security office issued a Notification Letter to the individual 
on May 24, 2004.  The Notification Letter alleges that DOE has substantial doubt about 
the individual’s continued eligibility for a clearance, based upon disqualifying criteria set 
forth in section 710.8(l). 
 
The Notification Letter alleges that the individual has been involved in a total of four 
incidents of shoplifting during the three-year period January 2000 through December 
2003.  This charge is based on the individual’s self-reported history of shoplifting, which 
includes an arrest for Theft, Third degree, for shoplifting some razor blades and cheese in 
December 2003; two additional undetected shoplifting incidents also involving items of 
nominal value, that occurred in the month before the December 2003 arrest; and a prior 
arrest for shoplifting a DVD player priced at $179 in January 2000.   
 
According to the Notification Letter, the local security office twice referred the individual 
to the same DOE consultant psychiatrist for evaluations “due to problems with 
shoplifting”—first in 2000, and again in 2004.  In the most recent report, dated February  
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24, 2004, the DOE psychiatrist diagnosed the individual as having Impulse Control 
Disorder, not otherwise specified.  The DOE psychiatrist opined that the individual “had 
not demonstrated sufficient participation in any treatment program to guarantee that [he] 
does not need further rehabilitation and reformation of his behaviors.”  Notification 
Letter at Paragraph 6.   
 
Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing.  The local DOE security office transmitted the 
hearing request to the Office of Hearings and Appeals (OHA), and the Director appointed 
me as Hearing Officer in this case. At the hearing I convened in November 2004, the 
DOE Counsel called two witnesses, the DOE psychiatrist, and a personnel security 
specialist.   The individual, who was represented by counsel, testified on his own behalf, 
and called four other witnesses: his private therapist, a leader from his church, and two 
coworkers. The DOE submitted seven written exhibits.  The individual submitted a 
written answer to the charges in the Notification Letter, and introduced five written 
exhibits including his therapist’s treatment notes, a letter from a second church official, 
and material related to his employment at the DOE facility. 
 

Standard of Review 
 
The applicable DOE regulations state that “[t] he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent 
with the national interest.”  10 CFR § 710.7(a).  In resolving questions about the 
individual’s eligibility for access authorization, I must consider the relevant factors and 
circumstances connected with the individual’s conduct.  These factors are set out in 
section 710.7(c):  
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  

 
A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the 
existence of derogatory information leaves unresolved questions about an individual’s 
eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  10 CFR 
§ 710.21(b)(6).  Once DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individua l must come forward with 
evidence to convince DOE that restoring his or her access authorization “would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.”    See, e.g., Personnel Security Hearing, Case No. VSO-0013, 24 DOE 
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¶ 82,752 at 85,511 (1995), and cases cited therein.  The DOE regulations were amended 
in 2001 to state that any doubt regarding an individual’s eligibility for access 
authorization shall be resolved in favor of the national security.  10 CFR § 710.7(a).  For 
the reasons discussed below, it is my opinion that the individual has not resolved the 
concerns in the Notification Letter, and therefore his access authorization should not be 
restored at this time.  
 

Findings of Fact 
 
The individual did not dispute the factual allegations in the Notification Letter. Instead, 
he tried to show he is rehabilitated and reformed, and will not do any shoplifting in the 
future.  The individual maintained that his life is “compartmentalized,” and his impulse 
control disorder has never affected his workplace behavior, which has always been 
honest, reliable and trustworthy.   
 
DOE held two personnel security interviews (PSIs) with the individual, one in January 
2000 after his shoplifting arrest earlier that month, and the second in February 2004 after 
his December 2003 shoplifting arrest.  In the first PSI, the individual revealed historical 
information about shoplifting in his youth, but characterized the January 2000 arrest as a 
one-time event, and assured DOE it would not happen again.  See Transcript of January 
24, 2000 PSI.    In the second PSI, the individual also disclosed information about the 
additional undetected acts of shoplifting committed during the month before his arrest in 
December 2003.  See Transcript of February 4, 2004 PSI.   
 

Testimony of the Witnesses at the Hearing 
  
The DOE Psychiatrist’s First Appearance 
 
The DOE psychiatrist testified twice at the hearing.  In his first appearance, the 
psychiatrist noted that he had evaluated the individual once before in 2000, at which time 
the individual treated his January 2000 shoplifting arrest as a single episode and promised 
it would not happen again.  The psychiatrist accepted the individual’s assurances in 2000.  
He did not make a diagnosis at that time, nor did he recommend any treatment for the 
individual.  Psychiatrist’s May 2000 Report at 4-5; Transcript of November 2004 Hearing 
(hereinafter cited as “Tr.”) at 20-22.   
 
The psychiatrist next referred to his most recent evaluation, and explained the bases for 
his finding in February 2004 that the individual was suffering from Impulse Control 
Disorder.  The psychiatrist found that he could not make a definitive diagnosis on the 
individual, noting that  
 

He does not meet all of the criteria for kleptomania, but can certainly be 
considered to have some impulse control problems, which have resulted in his 
experiences at stealing items of minor value from various establishments.  I 
certainly do not suspect him of having any kind of antisocial characteristics, and 
there is certainly no evidence of a major thought disorder causing his behaviors.   
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Psychiatrist’s February 2004 Report at 4; Tr. at 26-27.  The psychiatrist concluded that at 
the time of his February 2004 evaluation, the individual had not shown adequate evidence 
of rehabilitation or reformation.  He recommended the individual continue to see his 
private therapist, and that the individual’s situation be reviewed after a period of 90 days.  
Psychiatrist’s February 2004 Report at 5.   
 
The psychiatrist testified that the individual’s impulse control disorder is not something 
he has only in a particular environment, but that “like most mental disorders, it may be 
there in many, many forms for a long period of time, but with stress, then you see the 
disorder arise.”  Tr. at 28.  In response to a specific question from the individual’s 
attorney about whether a problem with the individual’s impulse control disorder could 
ever arise at work, the psychiatrist answered “I would say I couldn’t guarantee” that it 
would not. Id. at 40.   He believes the individual’s disorder is treatable, and he felt the 
individual has made some progress with his private therapist during the nine months 
since the February 2004 evaluation.  However, the psychiatrist explained that he thought 
this individual would need about two years of therapy to show adequate evidence of 
rehabilitation or reformation.  Id. at 29-33.     
 
The Individual’s Therapist 
 
At the hearing, the individual’s private therapist testified that he has seen the individual 
13 times since their counseling relationship began nine months earlier.  Like the DOE 
psychiatrist, the therapist diagnosed the individual with Impulse Control Disorder.  Id. at 
55.  When the therapist first saw the individual, “he came in and said, ‘I’m cured, I’m not 
going to do this again, this is very troubling to me, I’m taking full responsibility,’ and 
was convinced that this isn’t going to happen again.”  Id. at 52.  The therapist explained 
to the individual that the goal of the therapeutic process was to begin by understanding 
why it happened, and then learn how to manage his behavior so he could avoid 
shoplifting in the future.  Id. at 56, 64, 83.   
 
The therapist described how the individual’s behavior in his work, family, and religious 
environments was consistent with his rigid value system.  The therapist found the 
individual’s shoplifting as “aberrant in terms of his perception of himself,” stating that 
“It’s almost as if he checks [his values] at the door when that impulse takes over.”  Id.   
He agreed with the DOE psychiatrist that “there isn’t a magic pill,” and managing this 
behavior would be a lifelong task for the individual. Id. at 58.   
 
According to the therapist, the individual has made progress in understanding his 
behavior: 
 

I think his insight, particularly over the last couple of months, as we’ve addressed 
the specifics and as we’ve gotten into learning why this happened, and that there 
is a process, and that [the individual] needs to understand that and learn to 
manage it and to deal with, to learn to reduce the stresses in his life and that he 
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needs to break down the barriers, the compartment if you will, and make that 
value across the board work for him. 

 
Id. at 58-59.  The therapist noted that the individual was required by his deferred 
prosecution agreement to complete two years of therapy.  The therapist conceded that 
despite the individual’s good intentions and progress to date, he was in the beginning 
stages of the process and the insight required of him to manage his problem is just 
beginning to develop.  Id. at 66.   
 
The Individual 
 
The individual described his religious conversion as a young man, his marriage and 
family life, his service as a Boy Scout leader, and the remorse he felt for shoplifting.  Id. 
at 90-93.  Comment ing on his therapist’s statements about “compartmentalizing,” the 
individual explained:   
 

…not thinking about your values at a particular moment in time, I think that’s 
what he’s talking about compartmentalizing.    

 
Because in these situations, I wasn’t thinking about my values and I wasn’t 
thinking about the consequences.  For some reason I put my brain on the shelf.  It 
wasn’t like I ever had any uncontrollable urge to do something or to steal.  It was 
just that I wasn’t thinking about the consequences.   

 
And I had some history in the past that allowed me to rationalize, to have some 
distorted thoughts towards the situation and what I was actually doing.  And I 
wasn’t thinking about how that would affect either my family life, my family 
values, my church life or my church values, or my work life and values, or my 
security clearance.   

 
Id. at 94.  The individual went on to explain that unlike his situation in 2000, when he 
dismissed the possibility he would ever steal again, he has now sought counseling.  As an 
adjunct to his counseling, the individual is also participating in a 12-step program.  
According to the individual, he understands that he lacks “sufficient power in and of 
myself to guarantee that I will not commit these acts tha t are contrary to my values 
without having instilled some safeguards or put up some barriers to prevent that from 
happening.”  Id. at 95.  The individual maintains that he can control his behavior, 
pointing out that he controlled it over a 25-year period after his conversion and marriage 
and raising his children.  He plans to continue working with his therapist for two years, to 
make his behavior consistent with his values in all aspects of his life. Id. at 100-102.   
 
Finally, the individual emphasized his patriotism and many years of outstanding service 
to the DOE, noting that he has never done anything dishonest at work.   He maintains that 
he is trustworthy enough to have a security clearance, and since the information about his 
shoplifting is “out on the table,” he would not be vulnerable to coercion.  According to  
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the individual, he would immediately report any blackmail attempt to the local DOE 
security office.  Id. at 110, 124.  
 
The Individual’s Church Leader and Coworkers  
 
A leader from the individual’s church, and two coworkers at the DOE facility, testified as 
character witnesses for the individual.  The church leader described the religious 
sanctions imposed against the individual to punish him for shoplifting.  He indicated that 
the individual agreed with his clergyman to seek counseling and assistance to overcome 
the problem.  While that process goes on, the ecclesiastical sanctions are still in effect.  
The official added that he has seen nothing in the individual’s action in his church 
callings that would give him any reason to think that the individual was anything but an 
upstanding citizen.  Id. 1t 89.   
 
The two coworkers praised the individual’s performance and conduct on the job, and 
generally echoed the testimony of the church leader about his character and personal 
values.  Both stated that they have never seen any behavior that would lead them to 
question the individual’s fitness to hold a DOE security clearance.  One of the coworkers 
also praised the individual for getting counseling to address his shoplifting problem.  Id. 
at 48, 135.   
 
The DOE Psychiatrist’s Second Appearance 
 
The DOE psychiatrist testified again, after listening to the individual and his private 
therapist. He stated that nothing he heard would lead him to change his mind about the 
individual.  He believes that the therapeutic process the individual began nine months 
before the hearing will take at least two years.  Based on his opinion that further 
treatment is required, the psychiatrist believes the individual has not shown adequate 
evidence of rehabilitation or reformation.  Id. at 113-122. 
 
The DOE Security Specialist 
 
The DOE security specialist explained why DOE was concerned about the individual’s 
honesty and trustworthiness.  First, the individual had promised no t to shoplift again after 
the 2000 arrest, and DOE relied on that promise in deciding not to suspend his clearance.  
The individual failed to keep that commitment.  Second, he explained, DOE was 
concerned about having an individual who could not obey the law, and who had engaged 
in repeated criminal conduct, working in a sensitive nuclear facility.  The security 
specialist relied on the DOE psychiatrist’s opinion that the individual had to complete the 
full two-year rehabilitation process before it would be appropriate to reconsider his 
eligibility to hold a clearance.  Id. at 137-145. 
 

Analysis 
 
Shoplifting is a crime, and a history or pattern of criminal activity creates a doubt about a 
person’s judgment, reliability and trustworthiness.  In 2000, DOE relied on the  
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individual’s characterization of his first arrest as a one-time event, and decided not to 
suspend his clearance after that incident, based on his commitment not to shoplift again.   
The individual’s inability to keep his promise not to shoplift again, his second arrest in 
December 2003, and his admission in the February 2004 PSI that he stole on two other 
occasions show a pattern of criminal behavior.  Thus, I find DOE had a substantial basis 
in the record for raising these concerns under Criterion L.    
 
Applying the criteria set forth in 10 CFR § 710.7(c), I find that the individual’s criminal 
conduct was serious, it was repeated rather than isolated, his participation was knowing 
and voluntary, it was recent, and he was a mature adult at the time.  To mitigate DOE’s 
concerns the individual would have to show that he is unlikely to repeat the conduct in 
the future.  The critical issue in this case is whether the individual is rehabilitated from 
the shoplifting behavior diagnosed as Impulse Control Disorder by the DOE psychiatrist 
and his own private therapist. The individual has failed to make that showing.  Both 
mental health professionals consider the individual’s condition to be treatable, and think 
he has made some progress since he began counseling nine months before the hearing.  
However, the two experts also agree that the individual needs at least another year of 
therapy before they could consider him rehabilitated or reformed.      
 
Finally, I reject the “compartmentalization” defense advanced by the individual.  
Personnel security is a 24 hour a day job, and the DOE cannot ignore off-duty criminal 
conduct that raises concerns about a clearance holder’s judgment, reliability and 
trustworthiness.   
 

Conclusion 
 
Based on the record in this proceeding, I find that the individual has failed to resolve the 
security concerns under10 CFR § 710.8(l) that were specified in the Notification Letter.  
For the reasons explained in this Decision, I find the individual failed to show that 
restoring his access authorization would not endanger the common defense and security 
and would be clearly consistent with the national interest.  Accordingly, it is my decision 
that the individual’s access authorization should not be restored at this time.   
 
 
 
Thomas O. Mann 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 27, 2004 
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Case Number:  TSO-0124 

 
This Decision concerns the eligibility of  XXXXXXXXXX     referred to as “the individual@) to 
hold an access authorization (also known as a security clearance) under the regulations set 
forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.@  A Department of Energy 
Operations Office (DOE Operations Office) informed the individual that it was in possession 
of reliable information that created a substantial doubt regarding the individual=s eligibility 
for access authorization under the provisions of Part 710.  As set forth below it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual=s access authorization should be restored. 
 

I. Background 
 
The individual is employed by a DOE contractor and was granted an access authorization 
in December 2002.  The contractor has requested a higher level access authorization.  A 
routine background investigation revealed that in 1998 and 2002 the individual, a Vietnam 
veteran, had two episodes of “flashbacks” at work where he imagined himself under enemy 
fire in Vietnam, reliving an actual combat experience.  DOE conducted a personnel security 
interview (PSI) with the individual in May 2003 to explore the security concern raised by this 
potentially derogatory information. DOE Exhibit  (Ex.) 3-1 (PSI).  When the PSI did not 
resolve the security concern, DOE referred the individual to a DOE consultant-psychiatrist 
(DOE psychiatrist) for a mental evaluation.  The DOE psychiatrist evaluated the individual 
in August 2003, and concluded that the individual suffers from Post Traumatic Stress 
Disorder (PTSD), a condition which causes a significant defect in the individual’s judgment 
and reliability.  Ex. 2-1  (Report). 1  

 
After receipt of the DOE psychiatrist’s evaluation, the local security office initiated an 
administrative review proceeding.  In February 2004, DOE suspended the individual’s  

                                                 
1 The Diagnostic and Statistical Manual of the American Psychiatric Association, IVth Edition TR (DSM-IV) 
describes PTSD as “the re-experiencing of an extremely traumatic event accompanied by symptoms of increased 
arousal and by avoidance of stimuli associated with the trauma.” 
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access authorization and sent him a Notification Letter informing him of his right to a 
hearing and how to proceed to resolve the security concerns that had created a doubt 
regarding his eligibility for access authorization.  The Notification Letter alleges that the 
individual “has an illness or mental condition of a nature which, in the opinion of a board-
certified psychiatrist, causes, or may cause, a significant defect in his judgment or 
reliability.”  10 C.F.R. ' 710.8 (h) (Criterion H).    
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  I was appointed as Hearing Officer 
in this case.  After conferring with the individual’s counsel and the appointed DOE counsel, 
10 C.F.R. ' 710.24, I set a hearing date.  At the hearing, the DOE psychiatrist testified on 
behalf of the agency.  The individual testified on his own behalf and also elected to call his 
wife, his manager, a colleague, and a psychiatrist.  The transcript of the hearing will be 
hereinafter cited as “Tr.”.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. ' 
710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should be restored because I find that restoration would 
not endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
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A.  Findings of Fact 
 
The individual is a Vietnam veteran who retired from the military after 20 years of service.  
Report at 33.  In 1994, the individual was granted a security clearance.  Ex. 1-4.  In 1998, 
the individual’s employer experienced a layoff and reorganization.  The individual’s primary 
care physician prescribed 50 mg. of Zoloft daily to deal with pressures at work.  PSI at 23-
29; Ex. 2-2 (VA Records).  After the reorganization, the individual attended a regularly 
scheduled meeting that he had customarily attended prior to the recent management 
changes.  However, the new manager who chaired the meeting asked him to leave and 
announced to the room that his presence at the meetings was no longer required.  PSI at 9-
13.  The individual became very upset, began shaking, and then went to his manager to 
explain what had happened.  DOE Ex. 3-1 (PSI) at 9.  At that point, he began to experience 
the same level of anxiety he felt in Vietnam during combat and felt that he was actually in 
Vietnam during the war.  He tried to hide from “the enemy” and remained huddled in his 
cubicle for 20 minutes.  PSI at 13.  His manager called 911, and when the paramedics 
arrived at the office, they pretended to be fellow soldiers under fire in Vietnam who came to 
rescue him.   Id. at 15-16.  The individual “came to” after the paramedics removed him 
from the building.  Id.  They took him to a mental hospital, where he met with a counselor.  
Id.  The counselor asked the individual to attend a group therapy session at the Veterans 
Administration (VA) Hospital.  Id. at 17-18.  The individual was discharged from the hospital 
that day.  Id.  at 19.  He did not, however, attend any of the recommended sessions.   Id. at 
25.   
 
The individual took a voluntary separation from that employer in 2001.  PSI at 29.  In 
November 2001, he found a new job in a manufacturing and production facility that 
employed many factory workers who worked with dangerous chemicals and machinery.  Id. 
at 30-31.  According to the individual, the company was very lax about occupational safety 
and there were many accidents on site.  Tr. at 102-105.  In April 2002, the individual 
proposed ordering work gloves for factory employees that cost substantially more than the 
gloves recommended by two purchasing employees.  PSI at 33; Report at 16.  The three 
had a disagreement over the purchase, and the individual became frustrated and so angry 
that he was shaking.  PSI at 33.  He went to a first aid station in order to type up a letter of 
resignation in private.  Tr. at 109.  According to the individual, he felt that his 
professionalism had been challenged by less qualified employees.  Id. at 108.  While in the 
nurse’s station, he happened to see an employee whose hand was bleeding from a cut.  
PSI at 34.  He again flashed back to his days in Vietnam, and thought he was under enemy 
fire.  PSI at 35. The individual huddled in the corner of the room, crying, as if he were 
actually in combat.  Id. at 35-36.  His manager entered and tried unsuccessfully to calm 
him. PSI at 35.  The injured employee then called 911.  Ex. 1-4.  However, when the 
paramedics arrived, they wore black uniforms, which reminded him of the black pajamas 
worn by Vietcong guerillas during the war.  PSI at 36-38.  Nonetheless, the paramedics 
were able to reassure him that they were there to help him, and he “came to” after talking 
to the paramedics.  PSI at 37.  This episode also lasted around 20 minutes.  Id. at 36.  
They took him to the local Veterans Administration (VA) hospital, where he was treated and 
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released after one and a half hours.  PSI at 38.  Again, a counselor advised him to return to 
the VA for treatment.  PSI at 41.   The individual was laid off two weeks later.  Id at 40.     
 
After the incident, the individual had seven follow-up appointments with mental health 
professionals (psychiatrists and social workers) at the local VA hospital.   DOE Ex. 2-2.   In 
June 2002, his medication was increased to 100 mg. daily.  Ex. 1-4 at 2.  In August 2002, a 
VA psychiatrist increased his anti-depressant to 150 mg. daily, and referred the individual to 
the VA’s PTSD clinic.  Id. at 11; Ex. 2-2.   He had two more appointments  with the VA 
psychiatrist, and then was diagnosed with PTSD in November 2002.  VA Records at 17-18. 
The psychiatrist also increased his dosage to 200 mg.   Id.   
 
During that month (November 2002), the individual began a new job with his current 
employer.  PSI at 45.  His new job was in an office environment, not a manufacturing 
facility, and he found this position to be much less stressful.  Id.  at 47-48.  The individual 
also considered his new colleagues to be collegial and very professional.  Id. at 52.  He was 
granted an access authorization in December 2002.  Report at 2. 
 
The individual had his final VA appointment in February 2003.  VA Records at 20; Tr. at 
112-115, 125.  The psychiatrist concluded that the individual  was much improved, could 
return in four to five months for a follow-up and that he would refer the individual to his 
primary care physician to continue his anti-depressant medication at the same dosage.  Id. 
at 20.; Tr. at 112, 125. The VA granted the individual a service-connected disability for the 
disorder.  Ex. 2-2, 2-3.   In March 2003, an FBI investigator asked the VA psychiatrist about 
the possibility that the individual would have another flashback.  He wrote that it was 
“unlikely, particularly since he is on medication.”  VA Records at 21.  He also opined that 
the individual’s PTSD could impair his judgment.   Id.       
 
At the request of the local security office, the DOE psychiatrist evaluated the individual in 
July 2003.  Prior to the evaluation, the DOE psychiatrist studied the individual’s file.  He 
then spent two and one-half hours with the individual and  concluded that the individual did 
indeed suffer from PTSD.  Tr. at 12, 16; Report at 36.  He opined that the flashbacks 
caused a significant defect in the individual’s judgment or reliability.  Tr. at 16.  Because the 
individual had experienced two flashbacks four years apart, the DOE psychiatrist stated 
that, in order to show adequate evidence of rehabilitation or reformation, the individual must 
demonstrate “at least five years with no significant defects in judgment or reliability 
attributable to PTSD.”  Report at 40.     
 
B.   Evidence of Rehabilitation and Reformation 
 
The DOE psychiatrist and the individual’s psychiatrist were present during the entire 
hearing.  The individual’s expert witness was a psychiatrist who testified that he had 
completed “a couple of thousand PTSD evaluations”  for the local VA hospital.   Tr. at 127. 
This psychiatrist had not, however, treated the individual.  The individual’s psychiatrist 
reviewed the DOE exhibits, interviewed the individual in November 2004, had phone 
consultations with the VA psychiatrist, and one phone interview with the individual’s wife.  
Tr. at 129.  He agreed with the diagnoses of PTSD set forth by the VA and DOE 
psychiatrists.  Id.  However, the individual’s psychiatrist testified that in his opinion, the 
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individual does not have a significant defect in judgment or reliability, based on the absence 
of a relapse in the three years since his last episode, and a risk assessment that assigned 
a low risk of relapse to the individual.  Tr. at 136.  The psychiatrist found several mitigating 
factors for the individual:  (1) the opinion of the VA psychiatrist that the individual is  now 
stable and could be successfully treated by his primary care physician with the proper 
dosage of an anti-depressant; (2) the individual’s stable home life and long marriage; and 
(3) the low level of stress in his current work environment in comparison to the two previous 
jobs where he had his episodes. Tr. at 131-147.  The psychiatrist found no indication of a 
current problem and opined that the condition is “under control, in remission and has a very 
low probability of recurrence or exacerbation.”  Tr. at 134-138.  He considered the 
individual to be “on the low end of impairment.”  Id. at 147.    
 
After hearing the testimony of the individual and his witnesses, the DOE psychiatrist 
continued to insist that the individual must show five years without a relapse for adequate 
evidence of rehabilitation or reformation.  Tr. at 159.  He admitted that the five year time 
frame is arbitrary, and that there is an absence of good data on the probability of relapse. 
Tr. at 16-18; 159.  Nonetheless, he argued that his was an “informed medical opinion.”  Id. 
at 16-18. The individual experienced his second episode four years after the first and his 
latest episode occurred three years prior to the hearing.  “So the best opinion that I have is 
that for an adequate evidence of reformation where the risk of relapse is low, I would want 
to see five years with no symptoms of relapse.” Tr. at 17.  The DOE psychiatrist was 
particularly concerned because the flashbacks were triggered by stress, and because he 
considered the incidents that triggered the flashbacks to be ordinary business conflicts.  Tr. 
at 20.  He calculated  the risk of relapse over the next five years as greater than 10%.  Id. 
at 26.  Even though the individual responded well to an increase in the dosage of his anti-
depressant, the DOE psychiatrist noted that the individual was taking a “therapeutic dose” 
of Zoloft when he had his 2002 flashback.  Report at 6, fn 9.  According to the DOE 
psychiatrist, Zoloft lowers the probability of a PTSD episode, but does not cure the disorder. 
 Tr. at 58.   
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Review, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, the DOE 
psychiatrist recommended that the individual demonstrate five years without flashbacks in 
order to show rehabilitation or reformation from PTSD.  On the other hand, the forensic 
psychiatrist (individual’s psychiatrist) and the treating psychiatrist (VA psychiatrist) argue 
that the individual has already provided evidence of an adequate level of rehabilitation.  
 
After carefully considering the testimony and records in this case, I agree with the opinions 
of the VA psychiatrist and the individual’s psychiatrist.  First, the VA psychiatrist and the 
individual’s psychiatrist were experienced in treating PTSD cases.  The individual’s 
psychiatrist, for example, testified that he evaluated many PTSD cases for the VA and 
treated PTSD patients in his private practice.  The DOE psychiatrist  did not have the same 
level of familiarity with the disorder. 2  Second, the VA psychiatrist, assisted by other VA 

                                                 
2 In fact, the DOE psychiatrist said that he relied on the VA records in diagnosing the individual as suffering from 
PTSD because the individual did not meet his criteria for PTSD.  Tr. at 35.   
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mental health professionals, treated the individual for almost one year.   The VA psychiatrist 
also had the benefit of the expertise of the PTSD clinic of the VA Hospital, a clinic that 
specialized in this disorder.  The DOE psychiatrist, on the other hand, only saw the 
individual once for a two hour interview.  See Personnel Security Hearing, OHA Case No. 
VSO-0011, 25 DOE ¶ 82,751 (1995) (discussing importance of repeated visits with patient 
in supporting credibility of treating psychiatrist ); aff’d, Personnel Security Review, OHA 
Case No. VSA-0011, 25  DOE ¶ 83,014 (OHA, 1995).   In addition, the individual 
progressed well under the treatment of the VA psychiatrist, who increased his anti-
depressant dosage to an effective level.  See  Personnel Security Review, OHA Case No. 
VSA-0011, 25  DOE ¶ 83,014 (OHA, 1995) ( discussing managing a mental condition in a 
responsible way as an important factor weighing in favor of restoring a security clearance). 
 The individual had been taking Zoloft at the lowest therapeutic dosage (50 mg), but after 
the VA psychiatrist increased the dosage of the individual’s medication to the upper end of 
the therapeutic range, the individual showed continued progress.  He, his wife, and 
coworkers commented on his improved mood, absence of intrusive memories and 
nightmares, and absence of irritability, especially towards his family.   Even the DOE 
psychiatrist noted the importance of pharmacotherapy in reducing the symptoms of PTSD, 
and stated in his report that there is evidence that Zoloft reduces the symptoms of PTSD.  
Report at 21, fn 58; Report at 15, fn 29.  Further, the individual’s current job is much less 
stressful.  He is no longer responsible for the safety of many workers in a hazardous 
production facility. 3   
 
In addition, the individual has manifested passive behavior during both episodes.  He has 
not been aggressive or violent during either episode.  In fact, compared to other cases 
involving PTSD that have been heard in this office, the  individual’s case seems moderate 
in its level of severity.  See, e.g., Personnel Security Hearing, Case No. VSO-0184,27 DOE 
¶ 82,759 (1998) (aggression in workplace one year prior to hearing, two inpatient 
psychiatric hospitalizations, agitated behavior for several weeks); Personnel Security 
Hearing, Case No. VSO-0253, 27 DOE ¶ 82,804 (1999) (history of suicide attempt and 
arrests, involuntary stay in mental hospital); Personnel Security Hearing, Case No. VSO-
0257, 27 DOE ¶ 82,805 (1999) (disorientation, nightmares, screaming in foreign language, 
unstable marital and job history); Personnel Security Hearing, OHA Case No. TSO-0130, 
29 DOE ¶  82,784 (2005) (four inpatient psychiatric hospitalizations, aggressive behavior, 
days without sleep, family problems).  The individual has a very stable, 29 year marriage, 
supportive co-workers, and exhibits calm through his increased medication.  He appeared 
calm and pleasant throughout the hearing, even though the proceeding must have been a 
stressful experience.  His wife testified that he has been routinely even-tempered and 
easygoing since his medication was increased and since he began his current job.  Tr. at 
96-98.  She was very credible and supportive.  The individual’s manager and colleague 
testified that their work environment was not stressful, that the individual had never 
exhibited any erratic behavior at work, and that he was a good worker.  Tr. at 82-90.   

                                                 
3 I note that the incidents that caused the individual’s flashbacks in the past do not seem overly stressful to me. In 
addition, there is no guarantee that his work environment will remain as stress-free as it is now.  Nonetheless, there 
are positive factors that outweigh this concern, namely:  the opinions of two psychiatrists experienced in treating 
PTSD, three years without a relapse, credible evidence regarding improvement in the individual’s mood and stability 
as a result of his increased dosage of Zoloft, and a solid support system of a stable family and supportive co-workers 
and management.   
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To sum up, I am persuaded by the arguments of the individual’s psychiatrist, and the 
records of the VA psychiatrist who treated him, that the individual has presented adequate 
evidence of reformation or rehabilitation from his condition.  Three years have passed 
without a relapse, and both psychiatrists contend that the individual has a low risk of 
relapse.  The individual is now managing his condition appropriately with the proper level of 
medication, assisted by the stabilizing influences of a loving family, a 29 year marriage, 
supportive co-workers, and a less stressful job environment. 
 

III. Conclusion 
 

The individual’s mental illness, PTSD, raises a security concern because it impairs the 
individual’s judgment and reliability.  In this case, PTSD impaired the individual=s judgment 
at his workplace during two twenty minute episodes in four years.  Therefore, DOE=s 
security concerns are valid and the agency has properly invoked Criterion H, 10 C.F.R. 
' 710.8 (h) in suspending the individual’s access authorization.  
 
However, the individual has presented adequate mitigating factors that alleviate the 
legitimate security concerns of the DOE Operations Office.  In view of this criterion and the 
record before me, I find that restoring the individual=s access authorization would not 
endanger the common defense and security and would be consistent with the national 
interest.  Accordingly, I find that the individual=s access authorization should be restored.  
The Manager of the DOE Operations Office or the Office of Security may seek review of 
this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.   

 
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 14, 2005 
 
 

 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
                                                          June 27, 2005 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 25, 2004 
 
Case Number:  TSO-0125 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold 
an access authorization (also called a security clearance).  The local DOE security office 
suspended the individual’s access authorization after determining that information in its 
possession created substantial doubt about the individual’s eligibility for an access 
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. 
Part 710, Subpart A, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As explained below, I have 
concluded that the individual’s access authorization should be restored. 
 

Background 
 
The individual works for a contractor at a DOE facility where some assignments require 
an access authorization.  The local security office issued a Notification Letter to the 
individual on May 13, 2004.  The Notification Letter alleges that DOE has substantial 
doubt about the individual’s eligibility for a security clearance, based on disqualifying 
criteria set forth in section 710.8, paragraphs (h) and (j). 
 
The Notification Letter alleges that the individual has been diagnosed by a psychiatrist as 
suffering from alcohol abuse.  See 10 C.F.R. § 710.8(j).  This charge is based on an 
evaluation of the individual by a DOE consultant psychiatrist conducted on February 5, 
2003.  In her report dated February 15, 2003, the DOE psychiatrist diagnosed the 
individual as suffering from alcohol abuse, in full early remission, without adequate 
evidence of rehabilitation or reformation.  The DOE psychiatrist also stated in her report 
that alcohol abuse is an illness that causes or may cause a significant defect in judgment 
or reliability.  See 10 C.F.R. § 710.8(h).    
 
The Notification Letter also listed five alcohol-related arrests that occurred in 1980, 1990, 
1993, 1995, and 2002.   These arrests and the DOE psychiatrist’s evaluation are the bases 
for the security concerns in the Notification Letter.   
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Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing.  The local security office transmitted the hearing 
request to the Office of Hearings and Appeals (OHA), and the Director of OHA 
appointed me as the Hearing Officer in this case.  At the hearing I convened, the DOE 
Counsel called one witness, the DOE psychiatrist.  The individual, who was represented 
by counsel, testified on his own behalf, and called seven other witnesses:  a licensed 
chemical dependency counselor, two medical doctors, two supervisors and two co-
workers.  The local security office submitted 28 written exhibits.  The individual 
submitted a written answer to the Notification Letter and introduced 6 written exhibits 
during the hearing. 
 

Standard of Review 
 
The applicable DOE regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of 
access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  In resolving questions about 
the individual’s eligibility for access authorization, I must consider the relevant factors 
and circumstances connected with the individual’s conduct.  These factors are set out in 
section 710.7(c): 
 

the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the voluntariness of participation; the 
absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation 
or recurrence; and other relevant and material factors. 
 

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when 
the existence of derogatory information leaves unresolved questions about an individual’s 
eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individual must come forward with 
evidence to convince DOE that granting or restoring his or her access authorization 
“would not endanger the common defense and security and would be clearly consistent 
with the national interest.”   See, e.g., Personnel Security Hearing, Case No. TSO-0118, 
29 DOE ¶ 82,771 at 85,616 (2004), and cases cited therein.  In addition, any doubt as to 
an individual’s access authorization eligibility shall be resolved in favor of the national 
security.  10 C.F.R. § 710.7(a).  For the reasons discussed below, it is my opinion that the 
individual has resolved the security concerns described in the Notification Letter, and 
therefore his access authorization should be restored. 
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Findings of Fact 

 
In June 1980, the individual was arrested for Driving While Under the Influence.  The 
individual first informed the DOE of this arrest in a Questionnaire for Sensitive Positions 
(QNSP) that he signed on December 19, 1991.  DOE Exhibit (Ex.) 3-9.  According to the 
DOE psychiatrist’s report, the individual paid a $300 fine and attended a court-ordered 
four-week rehabilitation program.  DOE Ex. 2-1 at 3.  In September 1990, the individual 
was arrested for Possession of an Open Container.  The individual has consistently 
explained that a passenger in the car he was driving was in possession of the open 
container of alcohol.  According to the laws of the state in which the arrest occurred, he 
as the driver was responsible for the presence of the open container, and he paid the fines 
associated with this arrest.  See, e.g., DOE Ex. 4-3 (Transcript of October 4, 1993 
Personnel Security Interview) at 44.  In August 1993, the individual was arrested for 
Driving Under the Influence of alcohol.  Two Breathalyzer tests administered shortly 
after the arrest yielded results indicating that his blood alcohol content was .10 and .09 
percent, in excess of the state limit of .08.  Id. at 11.  At the Personnel Security Interview 
following that arrest, the individual stated that he felt he was acting responsibly by 
drinking at the rate of no more than one drink per hour, that it was his mistake that he had 
just barely exceeded the legal limit, and that he intended not to drink and drive in the 
future.  Id. at 73-74.  In July 1995, the individual was arrested for Public Intoxication 
while in Control of a Motor Vehicle.  Although all the facts surrounding this arrest are 
not clear, I conclude that at the time of the arrest the individual was seated behind the 
steering wheel of his vehicle and was, by his own admission, intoxicated.  DOE Ex. 4-2 
(Transcript of September 13, 1995 Personnel Security Interview) at 19.  At the Personnel 
Security Interview conducted after this arrest, the individual stated that his alcohol 
consumption had increased since his 1993 arrest to eight to ten beers per week, and he 
intended to reduce his consumption to one to four per week.  Id. at 24, 34. 
 
In April 2002, the individual was arrested for Driving While Intoxicated.  DOE Ex. 3-4 
(Incident Information Interview).  He failed the field sobriety test and refused to submit 
to a breath test.  DOE Ex. 4-1 (Transcript of July 17, 2002 Personnel Security Interview) 
at 5-8.  During the Personnel Security Interview conducted after this arrest, the individual 
stated that he consumed his last alcoholic drink on July 7, 2002, the day of his 
grandmother’s funeral.  Id. at 13.  He also stated, as he had before, that he intended never 
again to drink and drive, and further intended to cut back on his alcohol consumption.  Id. 
at 18-19.  At a court proceeding in August 2002, he was found guilty, fined, and placed 
on community supervision in lieu of imposition of a jail sentence.  DOE Ex. 4-1.  
Additional terms of the disposition of his case included attendance at a DWI educational 
program, submission to alcohol testing, prohibition from entering bars and cocktail 
lounges, and submission to drug and alcohol evaluation and treatment, as recommended.  
Id.   
 
Following the 2002 PSI, the local security office referred the individual to the DOE 
psychiatrist for evaluation.  In her report to the local security office, the DOE psychiatrist 
diagnosed the individual as suffering from Alcohol Abuse, Early Full Remission, as 
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defined in the Diagnostic and Statistical Manual of the American Psychiatric Association, 
Fourth Edition, Text Revision (DSM IV-TR).  To support a diagnosis of alcohol abuse 
under the DSM IV-TR, the evaluating psychiatrist should find that the individual displays 
“a maladaptive pattern of substance use leading to clinically significant impairment or 
distress, as manifested by one (or more) of [four listed criteria], occurring within a 12 
month period.”  DOE Ex. 2-1 (Report of DOE Psychiatrist, February 15, 2003) at 16.  
During the DOE psychiatrist’s interview with the individual, he admitted that he had 
driven many times under the influence of alcohol and that he had exercised poor 
judgment in doing so even though he felt at the time that he was not intoxicated.  
Consequently, the DOE psychiatrist concluded that the individual met the second 
criterion:  “recurrent substance use in situations in which it is physically hazardous (e.g., 
driving an automobile operating a machine when impaired by substance use).”   Id.  In 
addition, she believed that the individual might possibly suffer from a more serious 
illness.  She found that the individual displayed a number of self-serving traits, including 
minimizing his involvement with alcohol, ascribing his many alcohol-related arrests to 
bad luck, and interpreting evaluations and test results in unreasonably favorable manners.  
As a result, she could not “completely rule out the diagnosis of alcohol dependence.”  Id. 
at 16-18.   
 
In her report, the DOE psychiatrist found inadequate evidence of rehabilitation or 
reformation from the individual’s alcohol problems.  She stated that the individual had 
not attempted any kind of professional treatment for substance abuse.  Moreover, he had 
not even accepted that he had a drinking problem, maintaining that he could quit at any 
time.  Id. at 18.  As adequate evidence of rehabilitation, the DOE psychiatrist required 
two years of abstinence from alcohol, including either one year of participation in 
Alcoholics Anonymous meetings (100 hours, with a sponsor), or six months of 
participation in a professionally led substance abuse program (50 hours).  Id.  As 
adequate evidence of reformation, the DOE psychiatrist required two years of absolute 
sobriety if the individual participated in one of the specified rehabilitation programs, or 
three years of absolute sobriety if he did not.  Id. at 18-19.   
 
The DOE psychiatrist also determined that the individual had an illness, alcohol abuse, 
that causes or may cause a significant defect in judgment or reliability, at least until such 
time as the individual shows adequate evidence of rehabilitation or reformation from his 
alcohol abuse.  Id. at 19-20. 
 

Testimony of the Witnesses at the Hearing 
 
The DOE Psychiatrist 
 
The DOE Psychiatrist testified about the details of her evaluation session with the 
individual.  She stated that the results of the laboratory tests she ordered to be performed 
on the individual provided no conclusive information about whether the individual was 
using alcohol to excess.  Transcript of Hearing in Case No. TSO-0125 (Tr.) at 17-20.  She 
did not administer a substance abuse screening test, such as the Substance Abuse Subtle 
Screening Inventory (SASSI), to the individual, because he had recently taken one.  Tr. 
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at 21.  Neither in the course of her interview with the individual, nor in earlier interviews, 
transcripts of which she reviewed, did the individual volunteer information that would 
support a diagnosis of alcohol dependence.  Id. at 21-22.  Of the four criteria that support 
a diagnosis of alcohol abuse, only two possibly applied to the individual.  In the DOE 
psychiatrist’s opinion, the third criterion, recurrent legal problems within a 12-month 
period, does not strictly apply in his case because, while he has at least four alcohol-
related legal problems in his past, they are spaced in time such that none occurred within 
12 months of another.  She determined, however, that the second criterion did apply to 
the individual, as discussed above.  Id. at 22-24.  Relying in part on a 20-year-old case 
study of more than 20,000 drivers with DWI records that found that nearly 100% of those 
with three or more DWIs were problem drinkers, the DOE psychiatrist clearly felt that, in 
her clinical judgment and not just on the basis of the DSM criteria, the individual suffered 
from alcohol abuse.  Tr. at 27-28.  She further stated that at the time of her evaluation, the 
individual did not contemplate that he had a drinking problem, even though he had been 
sent to post-DWI education classes twice.  Tr. at 31.  Because he had no insight into his 
drinking problem, she reasoned, the individual had achieved neither rehabilitation nor 
reformation.  Tr. at 35.     
 
The Health Care Professionals 
 
A substance abuse counselor examined the individual in August 2004.  At the hearing he 
testified that, as a result of that examination, which included a SASSI assessment and a 
structured interview, he determined that the individual does not meet the criteria for 
alcohol abuse or alcohol dependence.  Tr. at 44; see Individual’s Ex. 4.  His opinion was 
based in part on facts he ascertained during the interview:  that the individual’s last date 
of alcohol consumption, by his self-report, was July 8, 2002, more than 25 months before 
the examination, and that the last legal consequence of his alcohol consumption was his 
DWI in April 2002.  Id. at 45, 50.   
 
An onsite psychologist testified that the facility’s annual appraisals of the individual’s 
fitness for duty have consistently found the individual to be in “satisfactory psychological 
and emotional health.”  Id. at 63-64.  He also testified that he met with the individual 
shortly after his April 2002 DWI arrest, and that his notes from that meeting indicated 
that the individual had insight into his alcohol problem and realized that he should no 
longer drink.  Id. at 65.  He then referred the individual to a substance abuse professional 
for three sessions, paid for by his employer.  The professional evaluated the individual 
and was unable to conclude whether the individual suffered from any kind of alcohol 
problem.  Id. at 68.  See DOE Ex. 2-2 (report of substance abuse professional).  At the 
hearing, the onsite psychologist testified that, with hindsight, he realizes that both he and 
the substance abuse professional should have recommended the individual for intensive 
outpatient treatment, but neither saw the need for it at the time.  Id. at 98-99.  In the end, 
the onsite program allowed the individual to continue working as usual.  Id. at 69.  An 
anonymous letter of January 2003, alleging the individual works while intoxicated, 
triggered a panel review of the individual.  Id. at 72; see DOE Ex. 3-3.  The individual 
was not placed on any medical restriction as a result of that review, including any 
requirement that he attend treatment for an alcohol-use disorder, because, as the 
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psychologist noted, he had been sober for six or seven months at that time.  Id. at 75-78.  
On questioning, however, the psychologist testified that he agreed with the DOE 
psychiatrist that as of February 2003 the individual was suffering from alcohol abuse in 
early full remission.  Nevertheless, the psychologist stated that, as of the hearing, in light 
of the individual’s two years of abstinence he believed that the individual presented no 
safety, reliability or security concerns.    Id. at 104-05.    
 
The occupational medical director testified regarding medical assessments that the 
facility has performed concerning the individual.  He explained that his office generates a 
summary of each employee’s medical information and reviews the data in search of 
deviations from normal data that are significant as indicators of medical problems.  Id. at 
109-110.  He stated that the individual’s summary for data collected in May 2002, just 
after his DWI arrest, revealed no abnormal data that would indicate alcohol problems or 
alcohol disorders.  Id. at 111-112 (liver function tests and mean corpuscular volume 
within normal ranges).  He also reported that the individual was subjected to six random 
breath alcohol tests during the nine months following his DWI arrest, and the results of 
all six tests were negative.  Id. at 121.  
 
The Friends and Co-Workers 
 
Four co-workers testified on behalf of the individual.  Much of their testimony concerned 
an anonymous letter that the DOE had submitted into the record.  See  DOE Ex. 3-3.  The 
author of the anonymous letter wrote that the individual comes to work smelling of 
alcohol and sleeps off his inebriation while on duty.  Id. Two of the witnesses are 
supervisors of the individual.  They explained that the individual is observed and assessed 
for fitness for duty each time he arrives for work.  Id. at 57, 123.  One of the supervisors 
testified that he was confident that, had the individual arrived for work in the condition 
claimed in the anonymous letter, he would not have been permitted to start work.  Id. at 
124.  He also stated that he simply did not believe the accusations made in the letter.  Id. 
The other supervisor stated that he had never observed the individual at work smelling of 
alcohol, under its influence, or sleeping while on duty.  Id. at 56.   The remaining two 
witnesses were co-workers with whom the individual socializes.  One stated that the 
individual told him that he intended to stop drinking in May 2002, and that he has not 
seen the individual drink any alcohol since then.  Id. at 130-31.   The other, who has 
known the individual for more than ten years, testified that he knew the individual had 
decided to stop drinking, though as a non-drinker he had never seen the individual drink.  
Id. at 139-40.  He also stated that the individual is the kind of person who follows 
through on his commitments, and that he is confident that the individual will remain 
committed to his sobriety.  Id. at 141. 
 
The Individual 
 
At the hearing, the individual testified about his involvement with alcohol since his April 
2002 DWI arrest.  He reported the arrest immediately to the DOE.  Id. at 150.  Five days 
later he met with the onsite psychologist, who suggested he abstain from alcohol and 
attend three sessions with the substance abuse professional.  Id. at 151.  His 
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understanding was that there was no recommendation to pursue additional treatment for 
any alcohol problem.  Id. at 154.  He testified that, with the exception of a toast to his 
grandmother on the day of her funeral in July 2002, he has abstained from all alcohol 
since May 2002.  Id. at 155-56.  His rationale for abstaining is that by eliminating any 
alcohol consumption he can eliminate any possible alcohol-related problems in the future.  
Id. at 156.   
 
He also responded to the DOE’s concerns about his commitment to abstention.  At his 
July 2002 Personnel Security Interview, he expressed his intentions regarding future 
alcohol use as cutting back on quantity and not drinking and driving.  DOE Ex. 4-1 at 18-
19.  At the February 2003 evaluation with the DOE psychiatrist, his intentions were to 
not drink during the probation period following his DWI conviction, but he expressed no 
intention beyond that time.  DOE Ex. 2-1 at 11.  At the hearing, the individual spoke with 
more conviction about his intention to abstain.  He explained that the DWI class he 
attended after the July 2002 Personnel Security Interview firmed up his resolve that he 
should not drink at all.  Tr. at 163.  He further explained that at the time he spoke with the 
DOE psychiatrist, he had no intention to drink in the future, but he was focusing on his 
goal of abstaining through the end of the probation period.  Id. at 165.  That probation 
period ended in August 2003, and from that point through the date of the hearing one 
year later, the individual continued to abstain from alcohol.  He achieved this through 
purely internal motivation, without the benefit of any type of formalized treatment.  Id. at 
172-74.   
 
He also stated that he has changed his outlook on alcohol consumption.  He now accepts 
that his alcohol-related arrests were not merely the result of bad luck but rather that he 
bore the responsibility for his actions.  Id. at 172.   Finally, he testified that he did not 
receive the DOE psychiatrist’s report, and thus learn of her recommendation for 
treatment, until shortly before the hearing.  Id. at 179.  Up to that point, he had not 
understood that any professional had recommended he enter into treatment, and he 
maintained that he had always followed their recommendations.  Id. at 171.   
 
The DOE Psychiatrist’s Second Appearance 
 
The DOE psychiatrist was recalled to testify after she had heard all the testimony 
presented at the hearing.  She acknowledged that the individual did not have the benefit 
of her recommendation of treatment, because he had not received her report in a timely 
fashion.  Id. at 187.   She recognized that he had abstained from alcohol for more than 
two years and had received no treatment related to his alcohol problems. Because the 
individual had not pursued any form of treatment, the only recommendation applicable to 
the individual, of those recommendations for adequate evidence of rehabilitation and 
reformation that the DOE psychiatrist had set forth in her report, is reformation by means 
of three years of absolute sobriety.  Id. at 189.    After explaining why she initially arrived 
at three years as a suitable period of abstinence on the basis of the information she 
gathered at the February 2003 evaluation, she continued: 
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And that is why . . . I think three years—the longer they stay sober, 
whether they have poor insight at the start or not, the greater chances I’m 
taking that it will dawn on them, something will happen in the three years 
that maybe the [light bulb] will really turn on.  Now, this is just speeded 
up if there has been treatment.  But in his case, because there has not been 
any treatment, that’s why I recommended three years.  And, in fact, I 
would have a . . . different recommendation now given what I have heard. 
. . .  Because I know he has . . . two years, I think that that is acceptable to 
me as adequate reformation.   
 

Id. at 191-92.   The DOE psychiatrist went on to clarify that she would have preferred 
that the individual receive treatment and thus achieve rehabilitation as well as 
reformation.  Id. at 192-93.   The hearing officer then reminded the witness that adequate 
evidence of either rehabilitation or reformation may be sufficient to mitigate a national 
security concern based on alcohol abuse or dependence, and asked her whether, “as of 
today, . . . what is your opinion as to whether [the individual] has achieved adequate 
reformation, based on the testimony you have heard today, including his two years and 
two months of abstinence, and his testimony regarding . . . his insight into his problem at 
this point?”  Id. at 195-96.  The DOE psychiatrist’s response was, “. . .  [A]t this time 
with the additional information, I believe that he has adequate reformation, but he doesn’t 
have adequate rehabilitation.”  Id. at 196. 
  

Analysis 
 

A diagnosis of alcohol abuse raises concerns regarding a person’s willingness or ability 
to protect classified information, and drinking to excess may impair social or 
occupational functioning, increasing the risk of an unauthorized disclosure of classified 
information.  A history or pattern of alcohol-related arrests creates doubt about a person’s 
judgment, reliability and trustworthiness.  The local security office had a substantial basis 
in the record for raising these concerns.  Upon consideration of the evidence presented at 
the hearing, however, I find that the individual has mitigated all of the concerns in the 
Notification Letter. 
 
I place the greatest weight on the DOE psychiatrist’s expert opinion at the hearing that 
the individual has shown adequate evidence of reformation, and that he no longer suffers 
from alcohol abuse.  The DOE psychiatrist reached this opinion in spite of the fact that 
the individual had not met the treatment and abstinence requirements set out in the 
evaluation report written 19 months before the hearing.  The record shows that the 
individual had no knowledge of the DOE psychiatrist’s treatment recommendation until 
shortly before the hearing, and there is no evidence that any other health professional 
recommended that he follow a course of treatment other than the three sessions with the 
substance abuse professional that he completed.  I am also persuaded that the individual 
consciously changed his behavior after last DWI arrest in April 2002.  I find the 
individual produced credible testimony that he has not consumed any alcohol since 
July 2002, more than two years before the hearing.  Although his abstinence was initially 
required by external direction, i.e. a condition of probation, the individual has continued 
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to maintain his abstinence since then entirely by means of internal motivation.  I agree 
with the DOE psychiatrist that the individual has achieved his goal of reformation from 
alcohol abuse.   
 
Although the DOE psychiatrist expressed her opinion that the individual had not achieved 
rehabilitation, the DOE regulations setting forth the factors and circumstances 
surrounding an individual’s conduct instruct me to consider “the absence or presence of 
rehabilitation or reformation and other behavioral changes.”  10 C.F.R. § 710.7(c) 
(emphasis added).  In light of his reformation, insight and internal motivation, I conclude 
that the individual has mitigated the local security office’s concerns under Criterion J.  
Furthermore, because the individual now shows adequate evidence of reformation from 
his alcohol abuse, he no longer suffers from an illness that causes or may cause a 
significant defect in judgment or reliability.  Consequently, the individual has also 
mitigated the local security office’s concerns under Criterion H. 
 

Conclusion 
 
Based on the record in this proceeding, I find that the individual has resolved the security 
concerns under 10 C.F.R. § 710.8(h) and (j) that the local security office specified in its 
Notification Letter.  For the reasons explained in this decision, I find the individual 
demonstrated that restoring his access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.  
Accordingly, it is my decision that the individual’s access authorization should be 
restored. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 27, 2005 
 
  
 



 
1/ An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

*  The original of this document contains information which is subject to withholding
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy
and replaced with XXXXXX’s.

   January 14, 2005

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: June 25, 2004

Case Number: TSO-0126

This Decision concerns the eligibility of  XXXXXXXXXXX  (hereinafter referred to as
"the individual") to hold an access authorization under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."1/ A Department of Energy
(DOE) Operations Office tentatively denied the individual's request for an access
authorization under the provisions of Part 710.  This Decision considers whether, on
the basis of the evidence and testimony presented in this proceeding, the individual’s
access authorization should be granted.  As set forth in this Decision, I have
determined that the individual’s request for a security clearance should be denied at
this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides
that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger the 
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common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

In this instance, the individual requested a DOE security clearance after gaining
employment with a DOE contractor.  However, the local DOE security office (DOE
Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being denied pending the resolution of
certain derogatory information that created substantial doubt regarding his
eligibility.  This derogatory information is described in a Notification Letter issued to
the individual on April 22, 2004, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8,
subsections h, j and k.  More specifically, the Notification Letter alleges that the
individual: 1) “has an illness or mental condition which in the opinion of a
psychiatrist causes, or may cause, a significant defect in [the individual’s] judgment
and reliability; 2) “is a user of alcohol habitually to excess, or has been diagnosed by
a psychiatrist as alcohol dependent or as suffering from alcohol abuse,”and 3) “has
used, or experimented with a drug or other substance listed in the Schedule of
Controlled Substances.”  10 C.F.R. §§ 710.8(h), (j) and (k) (Criterion H, Criterion J
and Criterion K, respectively). The bases for these findings are summarized below.

In reference to Criteria H and J, the Notification Letter states that on May 23, 2003,
the individual was examined by a DOE consultant psychiatrist (DOE Psychiatrist)
who subsequently issued a report setting forth his opinion that the individual has a
mental condition, Substance Dependence Alcohol, which causes or may cause, a
significant defect in his judgment and reliability.  In this regard, the Notification
Letter states that on April 23, 1991, the individual was arrested for Driving While
Intoxicated (DWI) and Leaving the Scene, pursuant to an incident in which he hit a
parked car and left the scene of the accident.  With regard to Criterion K, the
Notification Letter states that during a Personnel Security Interview (PSI)
conducted on March 13, 2003, the individual admitted that he regularly used
marijuana for fourteen years, until October 2000.  The individual further stated
during the PSI that he experimented with speed and cocaine during high school and
in his early 20's.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on June 25,
2004, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On June 30, 2004, I was appointed as Hearing Officer.
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R.
§ 710.24, a hearing date was established.  At the hearing, the DOE Counsel called
the DOE Psychiatrist as DOE Security’s sole witness.  Apart from testifying on his
own behalf, the individual called as witnesses his wife, his counselor, his first and
second line supervisors, and a co-worker who is also a close friend.  The transcript
taken at the hearing will be hereinafter cited as "Tr.".  Various documents that were
submitted by 
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the DOE Counsel and the individual during this proceeding constitute exhibits to
the hearing transcript and will be cited respectively as "DOE Exh." and “Ind. Exh..”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will
indicate instances in which there are disparate viewpoints regarding the information
presented in the record.

The individual accepted a position with a DOE contractor in August 2002, and was
required to obtain a security clearance as a condition of his employment.  In his
Questionnaire for National Security Positions (QNSP), dated August 15, 2002, the
individual indicated that in June 1990 (later corrected to be April 1991) he was
arrested on a charge of DWI.  The individual further stated in his QNSP that he
used marijuana 2-3 times per month, from June 1995 to October 2000.  After
completing its background investigation, DOE Security conducted a PSI with the
individual on March 13, 2003, with regard to these matters.

During the PSI, the individual initially explained the circumstances of his arrest on
charges of DWI and Leaving the Scene in April 1991.  The individual stated that on
that evening, he had two to six beers at a tavern after work and then went to a party
where he had another four to six beers.  The individual admitted that he might have
also had a few shots of liquor but could not recall specifically.  The individual stated
that when driving home from the party he hit a parked car and disabled his vehicle.
The individual was attempting to walk home when he was stopped and arrested by
the police.  The individual ultimately received a $500 fine and two years probation,
and was also required to attend a drug and alcohol awareness class.

The individual further provided information regarding his history of alcohol
consumption.  According to the individual, he first started experimenting with
alcohol when he was fourteen years old.  At that age, he drank once a week, usually
one or two drinks out of small bottles of liquor.  His drinking gradually increased
during his teenage years until he reached the legal drinking age which was 18 in the
state where he resided.  At this point, he drank on a average of  twice a week, usually
on weekends.  However, the individual’s drinking increased substantially when he
began working full-time at age 20.  At his 21st birthday party, the individual
reportedly consumed seven shots of liquor and ten beers over a four to five hour
period.  The individual admittedly drank too much during his early 20's which he
described as his “early crazier days.”  However, the individual stated that his
drinking tapered off when he got married at age 25 and received the DWI
approximately one year later.  The individual stated that since 1991, his drinking
had fluctuated up and down but had generally diminished.  At the time of the PSI,
the individual stated that his drinking had diminished to a couple of beers, a couple
of nights a week.
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Concerning his prior drug use, the individual stated during the PSI that between
ages 15 and 21, he used marijuana a couple of times a month, and that he used
marijuana on an  average of twice a week from age 21 to age 35, until October 2000
when he abruptly stopped using marijuana.  The individual stated that he also
experimented with speed while in high school and tried cocaine two or three times in
his early 20's.  According to the individual, he has used no illegal drugs since October
2000.

Following the PSI, the individual was referred by DOE Security to the DOE
Psychiatrist.  During the psychiatric interview, the individual confirmed and
supplemented the information he provided during the PSI regarding his drinking
and prior drug use. According to the DOE Psychiatrist’s report, the individual
acknowledged that he was a heavy drinker in his early 20's and that there were
periods of time when he would drink daily and go on “benders” lasting anywhere from
three days to three weeks.  The individual stated that after he received the DUI in
1991, he began “a long process of trying to wean myself off of heavy drinking.”
According to the individual, he has experienced a dozen alcoholic blackouts over his
life, with the last occurrence in 2000.  The individual stated that within the year
preceding the psychiatric interview, there were a dozen times when he consumed
alcohol above the legal driving limit.  However, the individual stated that had been
intoxicated on only five occasions during that one year period, with the most recent
being at a Super Bowl party in January 2003.

In addition to his psychiatric interview, the DOE Psychiatrist required the
individual to submit to a laboratory blood test.  The test results indicated that the
individual’s GGT liver enzyme was substantially elevated, to a level of 154 on a
normal scale of 5-75.  The DOE Psychiatrist states in his report that he is 95%
certain that the individual’s elevated GGT liver enzyme is due to his habitual and
excessive use of alcohol during the period preceding the psychiatric interview.

On the basis of the information provided by the individual and his GGT level, the
DOE Psychiatrist diagnosed the individual with Substance Dependence, Alcohol, in
Sustained Full Remission, based upon criteria set forth in The Diagnostic and
Statistical Manual of the American Psychiatric Association, IVth Edition TR (DSM-
IV TR).  According to the DOE Psychiatrist, this is an illness which causes or may
cause a significant defect in the individual’s judgment or reliability, until such time
as the individual is able to demonstrate adequate evidence of rehabilitation or
reformation.  In this regard, the DOE Psychiatrist recommended either of the
following as evidence of rehabilitation: 1) total abstinence for two years with 100
hours of attendance at Alcoholics Anonymous (AA) over a minimum of one year, or 2)
total abstinence for two years with satisfactory completion of a minimum of 50 hours
of a professionally led, substance abuse treatment program over six-month period.
As adequate evidence of reformation, the DOE Psychiatrist recommended two years
of abstinence if the 
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individual completes either of the two rehabilitation programs, or three years of
abstinence if he does not.

The individual stopped all consumption of alcohol upon receiving the Notification
Letter in April 2004, and has been abstinent since that time.  In August 2004, the
individual began sessions with a licensed alcohol and drug abuse counselor
(Counselor).  The individual sees the Counselor three times weekly and had
completed 60 hours of treatment at the time of the hearing.  The individual began
attending AA meetings in September 2004.  The individual had attended
approximately 20 AA sessions by the time of the hearing but did not yet have an AA
sponsor.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty
beyond a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25
DOE ¶ 82,802 (1996).  In this type of case, we are dealing with a different standard
designed to protect national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of
derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common defense and
security and would be clearly consistent with the national interest."  10 C.F.R.
§ 710.27(d).  This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Department of Navy v. Egan, 484
U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of security clearances indicates "that security determinations should err, if
they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a
security clearance).

I have thoroughly considered the record of this proceeding, including the
submissions of the parties, the evidence presented and the testimony of the witnesses
at the hearing convened in this matter.  In resolving the question of the individual's
eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, to include knowledgeable participation;
the frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other
relevant and material factors.  After due deliberation, it is my opinion that the
individual’s access authorization should not be granted since I am unable to
conclude that such 
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2/ This description “loss of motor skills and common sense” is based upon the individual’s definition
of “intoxication” provided during the psychiatric interview.  DOE Exh. 3 at 22.

3/ The DOE Psychiatrist found the individual’s elevated GGT very significant: “My problem is that
with an elevated GGT when I evaluated him in May, I have to assume that he was drinking a lot.
I mean, it’s a reasonable inference that he was drinking more than he was telling me to raise his
GGT level, [b]ecause GGT goes down in a couple of weeks [o]nce you stop drinking excessive
amounts of alcohol.”  Tr. at 114.

granting would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific findings
that I make in support of this determination are discussed below.

A.   Criteria H & J; Mental Condition, Use of Alcohol

(1) Derogatory Information

I find initially that DOE Security properly invoked Criteria H and J in withholding
the individual’s security clearance.  The record supports the diagnosis of the DOE
Psychiatrist that the individual consumed alcohol to a level of Alcohol Dependence
during his early 20's when the individual admittedly drank heavily.  The
individual’s heavy drinking culminated in his receiving a DUI in 1991, following an
incident in which he totaled his car and left the scene on foot.  The DOE Psychiatrist
added the modifier “in Sustained Full Remission” to his diagnosis of Alcohol
Dependence based upon information provided by the individual that his drinking
has diminished in recent years, and that he had not had an alcohol blackout since
2000.  See DOE Exh. 3 (Report of DOE Psychiatrist) at 30.

Nonetheless, it is clear from the DOE Psychiatrist’s report and testimony that he
continues to have substantial concerns regarding the individual’s drinking.  The
DOE Psychiatrist noted that during the psychiatric interview, the individual
admitted that in the preceding year there were twelve times that he was intoxicated
to a level that it would be illegal to drive, and that of those twelve times there where
five times that he was intoxicated to the point that he had a loss of motor skills and
common sense.  Tr. at 111.2/ However, the DOE Psychiatrist was particularly
concerned with the result of the individual’s laboratory blood tests which showed the
individual having an elevated GGT liver enzyme reading of 154 on a normal scale of
5-75.  See DOE Exh. 3, Attachment.  According to the DOE Psychiatrist, “I was 95
percent certain that his elevated GGT was due to his current and habitual use of
alcohol.”  Tr. at 112.  The DOE Psychiatrist concluded that the individual still was at
a stage of “problematic drinking.”  Tr. at 114.3/   Thus, the DOE Psychiatrist believes
that while the individual’s alcohol dependence is in full remission, he continues to
have an illness which causes or may cause a significant defect in his judgment or
reliability, until such 
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4/ The Adjudicative Guidelines of 10 C.F.R. Part 710 state the concerns as follows: “Excessive
alcohol consumption often leads to the exercise of questionable judgment, unreliability, failure to
control impulses, and increases the risk of unauthorized disclosure of classified information due to
carelessness.” Guideline G, Adjudicative Guidelines for Determining Eligibility for Access to
Classified Information,10 C.F.R. Part 710, Appendix B..

5/ The record indicates that the individual unfortunately did not receive a copy of the DOE
Psychiatrist’s report until August 2004.  Tr. at 17.  The individual testified that it was only at that
time that he became aware of the DOE Psychiatrist’s diagnosis and recommendations for
reformation and rehabilitation.  Id.

time as he is able to demonstrate adequate evidence of rehabilitation or reformation.
DOE Exh. 3 at 33-34; Tr. at 116.

In other DOE security clearance proceedings, Hearing Officers have consistently
found that a diagnosis related to excessive alcohol use raises important security
concerns. See, e.g., Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,
803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042,
25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case
No. VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by
OSA, 1995).  It was observed in those decisions that the excessive use of alcohol might
impair an individual’s judgment and reliability, and his ability to control impulses.
Id.  These factors amplify the risk that the individual will fail to safeguard classified
matter or special nuclear material.4/  Accordingly, I will turn to whether the
individual has presented sufficient evidence of rehabilitation and reformation to
mitigate the security concerns of DOE  Security.

(2) Mitigating Evidence

The individual has presented considerable mitigating evidence relating to his use of
alcohol.  The individual states that following his interview with the DOE Psychiatrist
in May 2003, he reduced his use of alcohol to “about once a month, never to excess.”
Ind. Exh 9 at 2.  The individual did not believe that he had a drinking problem and
did not completely abstain from alcohol until April 2004 when he received the
Notification Letter, but has been abstinent since that time.  Tr. at 14-15.  In August
2004, the individual began sessions with a licensed alcohol and drug abuse counselor
(Counselor).  Tr. at 17-18.5/  The individual sees the Counselor three times weekly and
had completed 60 hours of treatment at the time of the hearing.  Tr. at 77.  The
individual began attending AA meetings in September 2004, and had attended
approximately 20 AA sessions over a one-month period at the time of the hearing, but
did not yet have an AA sponsor.  Tr. at 18; Ind. Exh. 8.  Subsequent to the hearing,
the individual obtained another laboratory blood test (dated October 22, 2004)
showing that the individual’s GGT liver enzyme is now in the normal range, 73 on a
scale of 2-80.  Ind. Exh. 10.
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6/ The Counselor agreed with the DOE Psychiatrist that the individual met the criteria for alcohol
dependence in the past, but stated that “[w]here I disagree is that I think that currently he does not
meet the criteria for dependence, . . . I wouldn’t have diagnosed him as dependent at this point.”
Tr. at 87.  This marks a fundamental difference between the professional opinion of the Counselor
and DOE Psychiatrist.  In the opinion of the DOE Psychiatrist, once a person has met the criteria
for Alcohol Dependence, it is a diagnosis that the person carries for the rest of their life although
it may be in Sustained Full Remission, as he believes the individual to be.  Tr. at 131-32.

7/ The Part 710 regulations were amended in 2001 to state that “[a]ny doubt as to an individual’s
access authorization eligibility shall be resolved in favor of the national security.”  10 C.F.R.
§ 710.7(a), 66 Fed. Reg. 47061.

The individual’s Counselor submitted a Substance Abuse Assessment Report dated
October 13, 2004, setting forth his evaluation of the individual and also testified at
the hearing.  In the report, the Counselor recognizes that the individual was
excessive in his use of alcohol during his 20's but finds that “there is no basis on which
to conclude that [the individual] is currently suffering from a problem with alcohol
dependence or alcohol abuse.”  Ind. Exh. 1 (Counselor’s Report) at 4.  Based upon the
information supplied by the individual, the Counselor describes the individual’s
drinking as “sporadic minimal use of alcohol from June 2002 until April 7, 2002, when
he made a decision to remain abstinent from alcohol.”   Id. at 2.  The Counselor
therefore disagrees with the Alcohol Dependence diagnosis of the DOE Psychiatrist
and instead diagnosed the individual with Alcohol Abuse without Physiological
Dependence in Early Full Remission.  Id. at 4.  During his testimony, the Counselor
further explained: “[I]t’s very clear that [the DOE Psychiatrist] and I can both give
[the individual] a diagnosis, a clinical diagnosis of alcohol dependence, because of [the
individual’s] past behaviors.  But since I’ve known [the individual], and with the
information I’ve gotten,  . . . the tests that I’ve given [the individual], currently
alcohol is not an issue in [his] life, and I don’t see that it would be an issue in the
future.”  Tr. at 81.6/  The Counselor believes that there is an “insignificant”
probability that the individual will return to problematic drinking in the future.  Tr.
at 98.

Finally, I note that the Counselor as well as the individual’s supervisors and co-
worker believe the individual to be honest, reliable and trustworthy.  Tr. at 51-52, 62,
71, 98.  The individual appeared to be honest and forthright at the hearing, and I was
impressed with his conviction to maintain abstinence and mitigate the security
concerns associated with his past use of alcohol.  I further commend the individual for
the steps he has taken thus far with regard to seeking counseling and attending AA.
However, for the reasons below, I am unable to find at this time that the individual
has achieved an adequate level of reformation and rehabilitation to overcome the
concerns of DOE Security.7/
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It is clear from the record that the individual has a history of excessive alcohol use.
While it is apparent that the individual’s use of alcohol has diminished over the
years,  the record supports the opinion of the DOE Psychiatrist that the individual
continued to abuse alcohol up until the time of his psychiatric interview in May 2003.
This is confirmed by the information provided by the individual during the PSI and
psychiatric interview, and by the GGT liver enzyme test taken contemporaneous with
the psychiatric interview.  As noted above, the individual took another laboratory
blood test in October 2004 showing that his GGT liver enzyme is now in the range of
normal.  However, the October 2004 test result not only corroborates the individual’s
claim that he has remained abstinent but supports the opinion of the DOE
Psychiatrist that the individual’s elevated GGT liver enzyme in May 2003 was due to
alcohol abuse.

Thus, I find that it is appropriate to defer to the opinion of the DOE Psychiatrist with
regard to the showing necessary on the part of the individual to achieve adequate
rehabilitation and reformation.  In his report, the DOE Psychiatrist recommended
either of the following as evidence of rehabilitation: 1) total abstinence for two years
with 100 hours of attendance at Alcoholics Anonymous (AA) over a minimum of one
year, or 2) total abstinence for two years with satisfactory completion of a minimum of
50 hours of a professionally led, substance abuse treatment program over a six-month
period.  DOE Exh. 3 at 31-32.  As adequate evidence of reformation, the DOE
Psychiatrist recommended two years of abstinence if the individual completes either
of the two rehabilitation programs, or three years of abstinence if he does not.  Id. at
32. At the hearing, the DOE Psychiatrist adhered to these requirements even after
listening to the testimony of both the individual and Counselor, and reviewing the
steps taken by the individual thus far.  The DOE Psychiatrist was adamant that the
individual remains at this time a “higher than an acceptable risk for getting
intoxicated again on a habitual basis.”  Tr. at 116.

It is apparent that the individual is still in a relatively early stage of his
recommended program of rehabilitation, with only six months of sustained abstinence
and one month of AA meetings with no sponsor at the time of the hearing.  While the
Counselor gave the individual a very good prognosis, the individual had not yet
completed the Counselor’s ten-week treatment program at the time of the hearing.
Tr. at 92.  Indeed, the Counselor recommended that the individual remain in AA and
in an aftercare program for one year following completion of his ten-week treatment
program: “[T]he norm is a ten-week out-patient program, and then you come once a
week for about a year.”  Tr. at 103; see also Tr. at 95.  Consequently, I must find that
the individual has not yet overcome the security concerns associated with his past use
of alcohol, and I cannot recommend granting the individual a security clearance at
this time.  See Personnel Security Hearing, Case No. VSO-0359, 28 DOE ¶ 82,768
(2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel Security
Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security
Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).



- 10 -

B.  Criterion K, Illegal Drug Use

During the PSI, the individual admitted that he experimented with speed and cocaine
in high school and in his early 20's, and that he used marijuana on a regular basis for
fourteen years, until October 2000 when he was 35 years old..  Tr. at 22-23.  Based
upon this information, I find that Criterion K was rightly applied in this case.  Illegal
drug use raises a security concern for the DOE for it reflects a deliberate disregard for
state and federal laws prohibiting such use.  Tr. at 74.  "The drug user puts his own
judgment above the requirements of the laws, by picking and choosing which laws he
will obey or not obey.  It is the further concern of the DOE that the drug abuser might
also pick and choose which DOE security regulations he will obey or not obey with
respect to protection of classified information."  Personnel Security Hearing, Case No.
VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995); see Personnel Security Hearing, Case
No. VSO-0283, 27 DOE ¶ 82,822 (1999). 

However, I find that the individual has adequately mitigated this security concern.
The individual testified convincingly that he stopped using marijuana in October
2000, and has used no illegal drugs since that time.  Tr. at 22-23.   In his report, the
DOE Psychiatrist stated that “[t]here is no evidence of which I am aware that [the
individual] is a user of illegal substances habitually to excess or illegal substance
dependent or suffering from illegal substance abuse.”  DOE Exh. 3 at 32.  The DOE
Psychiatrist reiterated this opinion at the hearing.  Tr. at 115.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h), (j) and (k) in tentatively denying the individual's request for an access
authorization.  For the reasons I have described above, I find that the individual has
failed to sufficiently mitigate the security concerns associated with his past use of
alcohol.  I am therefore unable to find that granting the individual an access
authorization would not endanger the common defense and security and would be
consistent with the national interest.  Accordingly, I find that the individual’s request
for an access authorization should be denied at this time.  The individual may seek
review of this Decision by an Appeal Panel under the regulations set forth at 10
C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: January 14, 20050
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This Decision concerns the eligibility of XXXXXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  The 
individual’s access authorization was suspended by the Manager of a Department of Energy (DOE) 
local office pursuant to the provisions of Part 710.  Based on the record before me, I am of the 
opinion that the individual’s access authorization should be restored. 
 
I.  Background 
 
The individual is an employee of a contractor at a DOE facility.  After learning that the individual 
had filed a Chapter 7 Bankruptcy Petition in April 2003, the DOE local office conducted Personnel 
Security Interviews (PSIs) with the individual on May 28 and July 21, 2003.  The DOE local office 
ultimately determined that the derogatory information concerning the individual created a substantial 
doubt about her eligibility for an access authorization, and that the doubt could not be resolved in a 
manner favorable to her.  Accordingly, the DOE local office suspended the individual’s access 
authorization, and proceeded to obtain authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning her eligibility for access authorization. 
The Notification Letter included a statement of that derogatory information and informed the 
individual that she was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt regarding her eligibility for access authorization.  The individual requested a 
                                                 
 1Access authorization is defined as an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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hearing, and the DOE local office forwarded the individual’s request to the Office of Hearings and 
Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual and her husband.  Both the DOE Counsel and the individual’s attorney submitted exhibits 
prior to the hearing.  I closed the record after receiving the transcript of the hearing on December 13, 
2004. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence 
that raises a concern about the individual’s eligibility to hold a DOE access authorization. I have 
also considered the evidence that mitigates that concern.  And I conclude, based on the evidence 
before me and for the reasons explained below, that the security concern has been sufficiently 
resolved.2 

 
II.  Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding the 
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized 
this information as indicating that the individual “has engaged in unusual conduct or is subject to 
circumstances which tend to show that she is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that she may be subject to pressure, coercion, exploitation, or duress which may 
cause her to act contrary to the best interests of national security.”  DOE Exhibit 2-2.  This statement 
was based on the individual having filed two Chapter 7 bankruptcies, the first in 1988, and the 
second in April 2003, as well as other behavior by the individual that the DOE local office maintains 
“contributed to her financial indebtedness[.]”  Id.  As of her more recent bankruptcy filing, the 
individual owed $47,049 to creditors holding unsecured claims (almost all of which involved credit 
card accounts), and her total liabilities exceeded her assets by $52,817.  Id.; DOE Exhibit 3-2 
(record of bankruptcy proceeding). 
 

                                                 
 2 In reaching my conclusion, I have considered 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledgeable participation; the frequency and recency of the conduct; the age and maturity 
of the individual at the time of the conduct; the voluntariness of participation; the absence or presence 
of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; 
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors. 

 
10 C.F.R. § 710.7(c).   
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When the DOE issued the current version of Subpart A of  the Part 710 regulations on September 11, 
2001, it also published “Adjudicative Guidelines Approved by the President in Accordance With the 
Provisions of Executive Order 12968” as an Appendix to the regulations.  These guidelines explain 
the security concerns raised by the derogatory information described in the regulations in section 
710.8, Criteria.  66 Fed. Reg. 47061, 47067 (September 11, 2001).3   
 
In the present case, at issue is criterion (l) of section 710.8, the most general category of derogatory 
information.  More specifically, the root of the concern in this case is the individual’s handling of 
her finances.  The Adjudicative Guidelines explain the basis for this type of concern in Guideline F, 
Financial Considerations, stating in relevant part, “An individual who is financially overextended is 
at risk of having to engage in illegal acts to generate funds.”  The guidelines further state,  
 

                                                 
 3 Obviously, because these are guidelines, their application is not dispositive in any given case.  Ultimately, the 
“decision as to access authorization is a comprehensive, common-sense judgment, made after consideration of all 
relevant information, favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national interest.”  10 C.F.R. § 710.7(a). 

Conditions that could raise a security concern and may be disqualifying include: 
 
 (a) A history of not meeting financial obligations; 
 (b) Deceptive or illegal financial practices such as embezzlement, employee 
theft, check fraud, income tax evasion, expense account fraud, filing deceptive loan 
statements, and other intentional financial breaches of trust; 
 (c) Inability or unwillingness to satisfy debts; 
 (d) Unexplained affluence; 
 (e) Financial problems that are linked to gambling, drug abuse, alcoholism, or 
other issues of security concern. 
 

Id.  The facts set forth in the Notification Letter regarding the individual concern only conditions (a) 
and (c) above. 
 
I note here that, as pointed out by the DOE Personnel Security Specialist during the individual’s PSI, 
the filing of a Chapter 7 bankruptcy is “a perfectly legal means of . . . getting out of debt.  However, 
if we see a pattern, a financial irresponsibility over periods of time it could put a person in a security 
risk . . .”  DOE Exhibit 4-1 at 52. 
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The individual does not dispute the basic facts set forth above, nor that those facts create a 
substantial doubt regarding her eligibility for access authorization.  Transcript of Personnel Security 
Hearing (“Tr.”) at 6.  Because I find that the undisputed facts in this case create a substantial doubt 
regarding the individual’s eligibility for access authorization, the remainder of this decision will 
focus on whether the security concerns at issue have been resolved. 
 

B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether restoring 
access authorization "would not endanger the common defense and security and would be clearly 
consistent with the national interest." 10 C.F.R. § 710.7(a).   

 
The Adjudicative Guidelines discussed above, under Guideline F, Financial Considerations, 
reference the following 

 
[c]onditions that could mitigate security concerns . . . : 
 
 (a) The behavior was not recent; 
 (b) It was an isolated incident; 
 (c) The conditions that resulted in the behavior were largely beyond the person's 
control (e.g., loss of employment, a business downturn, unexpected medical 
emergency, or a death, divorce or separation); 
 (d) The person has received or is receiving counseling for the problem and there 
are clear indications that the problem is being resolved or is under control; 
 (e) The affluence resulted from a legal source; and 
 (f) The individual initiated a good-faith effort to repay overdue creditors or 
otherwise resolve debts. 

 
66 Fed. Reg. at 47067.   
 
The mitigating conditions most obviously present here are described in (c) and (f) above.  First, as I 
will discuss in more detail below, conditions largely beyond the individual’s control contributed 
significantly to her past financial difficulties (mitigating condition (c)).  Second, by having her debts 
discharged through a Chapter 7 bankruptcy proceeding, the individual has resolved her substantial 
outstanding debts (mitigating condition (f)).  The latter condition is important in that it means the 
individual is not presently, due to her financial situation, “subject to pressure, coercion, exploitation, 
or duress which may cause her to act contrary to the best interests of national security.”  10 C.F.R. 
§ 710.8(l). 
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But, as noted above, I am to make a predictive assessment, and so I also must consider the 
possibility that the individual will once again accumulate debt, thereby raising the same security 
concerns anew. See Personnel Security Hearing, 26 DOE ¶ 82,780 at 85,711 (1997) (payment of 
debts does not in itself definitively establish that an individual will conduct his financial affairs 
responsibly in the future).  In fact, it would not be unreasonable to assume that the individual will 
end up in the same situation, absent some evidence that the conditions that led to her past financial 
difficulties are no longer present.  Fortunately, the circumstances in which the individual finds 
herself have changed significantly.  For this reason primarily, I am convinced that the possibility of 
the individual once again accumulating substantial debt is quite small. 
 
  1.  Conditions That Contributed to the Individual’s Past Financial Difficulties 
 
   a.  1988 Bankruptcy 
 
The record indicates that the individual was married to her first husband in 1987 when, on June 15 of 
that year, he was in an automobile accident.  According to an undated (but apparently 
contemporaneous) letter from the individual explaining the circumstances leading to her March 31, 
1988 bankruptcy filing, the individual states that she was advised by her attorney to declare 
bankruptcy due to the financial impact of the accident.  DOE Exhibit 2-9. 
 
There is, in fact, evidence that there was a substantial financial impact resulting from the accident.  
The record contains a copy of a insurance claim filed by the individual’s first husband for medical 
bills totaling over $9,000 due to the accident.  It appears that the claim was initially denied, but that 
after a complaint was filed with a state regulatory agency, the insurance company reimbursed the 
individual’s first husband for $5,000 (the limit under the policy) of his claimed medical expenses, 
albeit six months after the accident occurred.  In addition, the individual states in the undated letter 
that her first husband was “unable to work for several months” following the accident.  Id.   
 
A 1992 credit report on the individual indicates that the March 1988 bankruptcy filing concerned 
debts totaling approximately $25,000, though there are no records from the bankruptcy proceeding 
itself that confirm this amount.  DOE Exhibit 3-4.  In any case, it is not unreasonable to assume that 
the financial impact of the husband’s unreimbursed medical expenses and his temporary loss of 
income contributed to those debts, and were major factors in their decision to declare bankruptcy.  
Not surprisingly, the Adjudicative Guidelines specifically list “medical emergency” and “loss of 
employment” as two conditions largely beyond a person’s control that can contribute to financial 
difficulties. 66 Fed. Reg. at 47067.   
 
   b.  2003 Bankruptcy 
 
There is no question that the individual spent money beyond her means in the years leading up to her 
March 2003 bankruptcy filing.  For example, a 1992 credit report on the individual does not show  



 
 

 

− 6 − 

past due balances on any credit cards, whereas by 2003 the individual’s unsecured debt had 
ballooned to over $47,000.  DOE Exhibits 3-4, 3-2.4  At the hearing, the individual testified that, 
while she believed at the time that she was exercising good judgment in her handling of finances, 
she now understands that she was not.  Tr. at 61.  It is nonetheless important to take into account the 
context in which this spending took place. 
 
At the hearing in this matter, the individual testified that she divorced her first husband in 1994 
because “[h]e’s an alcoholic, and he used to hit me and the children.”  Tr. at 58.  At the time of the 
divorce, the individual’s two children were aged 3 and 9.  DOE Exhibit 2-3.  She further testified 
that her first husband was supposed to be paying $376 per month in child support, but that over the 
period from the 1994 divorce to the 2003 bankruptcy, he had made “maybe ten” payments.  Tr. at 
59. 
 
Assuming the accuracy of this testimony, the individual’s first husband would have, by the time of 
the individual’s 2003 bankruptcy filing, been approximately $36,000 in arrears on child support 
payments.  Given this, the lack of consistent child support payments almost certainly contributed 
significantly to the nearly $53,000 in net debt accumulated by the individual between 1992 and 
2003. In this regard, I note that “divorce” is another of the mitigating conditions listed in the 
Adjudicative Guidelines under “Guideline F: Financial Considerations” as an example of a condition 
that is “largely beyond the person’s control.” 66 Fed. Reg. at 47067.  Not listed there, but certainly 
related and even more beyond one’s control, is the condition of having to provide for two children 
without the consistent financial support of the children’s’ father.   
 
Of course, the purpose of noting conditions contributing to the individual’s two bankruptcies is not 
to excuse financial irresponsibility, any more than the purpose of this proceeding is to cast judgment 
on a person’s past behavior or punish her for that behavior.  The purpose of this proceeding is to 
make a predictive assessment, and taking into account the influence of external conditions on past 
actions can be helpful in making that assessment.  Thus, to the extent that past financial difficulties 
were due to an unexpected medical emergency, those past difficulties are not as predictive of future 
financial difficulties as they otherwise might be.  Similarly, to the extent that those past difficulties 
were due to lack of consistent child support, those difficulties are not as predictive of future 
difficulties where, as in the present case, the individual’s children are now aged 14 and 20.  DOE 
Exhibit 2-3. 
 
However, these considerations standing alone, while helpful, would not convince me that the 
individual’s security clearance should be restored.  As I discuss below, what gives me more 
assurance regarding the individual’s financial condition into the foreseeable future is a product of the 
fact that she is now married again, this time to a person who appears to be both financially 
responsible and financially secure.   
 
                                                 
 4 Though the documents do not indicate the portion of this debt due to interest, it is reasonable to assume that interest 
accounts for a substantial portion of the total.  Thus, in fairness to the individual, it should be noted that the entirety of 
the unsecured debt does not represent money she spent using credit cards. 
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  2.  Current Conditions and Future Outlook 
 
The individual has been married to her husband since September 2003, though their relationship 
began over five years ago.  Tr. at 11, 12, 23.  Her husband testified that, after their engagement in 
October 2002, he and the individual “started sharing information, thinking about merging our 
families.  And then I started looking at [the individual’s] finances, and it appeared that she had quite 
a bit of debt. . . .  [A]ll of the money that she was making was going to basically cover the bills.”  Tr. 
at 13.  “I was concerned about the debt, and so was [the individual] once we started analyzing the 
situation.”  Tr. at 14. 
 
In early 2003, the individual went to her supervisor to discuss her financial situation, “because it was 
my responsibility as a clearance card holder to report stuff like that.” Tr. at 52.  He suggested that 
the individual try credit counseling.  She did, and the credit counseling agency “came up with a 
budget, and I still wasn’t going to be able to make my – well, I would still be crunched paying all my 
bills and that it would still affect my credit, . . .”  Tr. at 53.  As the individual’s husband recalled, 
“The plan that they had given us was going to take eight to ten years to accomplish.  And they said it 
was going to hurt her credit and that, you know, bottom line was that it wasn’t going to work.”  Tr. 
at 15. The individual then went back to her supervisor and told him that she would probably file for 
bankruptcy.  According to the individual, the supervisor responded, “You wouldn’t be the first, you 
won’t be the last.  It’s not uncommon here at [the facility where the individual was employed] for 
people to file bankruptcy.”  Tr. at 53-54.  When the individual then asked her supervisor whether 
this would cause a problem with her job, “[h]e said he though it would be okay because I was up 
front on reporting it.  I followed all their procedures that I was supposed to.”  Tr. at 54. 
 
So the individual and her husband went to see a bankruptcy attorney.  They explained that they had 
been to see a credit counselor, and related what they had been told.   Tr. at 16, 54.  After analyzing 
the situation, the attorney recommended filing for Chapter 7 bankruptcy due to the extent of the 
individual’s debt.  Id.  The individual “expressed a deep concern” to the attorney about her job, to 
which the attorney responded that “there was no way I could lose my job.”  Tr. at 55; see also Tr. at 
16-17 (husband’s testimony regarding consultations with bankruptcy attorney).  The individual filed 
for bankruptcy in April 2003, and her debts were discharged in August of the same year.  DOE 
Exhibit 3-2.  In September 2003, the individual and her husband were married.  Tr. at 11. 
 
It seems clear that the individual and her then fiancée arrived at what they considered to be a prudent 
decision by the individual filing for bankruptcy, given their impending marriage and, as the 
individual’s husband described it, “thinking about merging our families.”  Tr. at 13.5  At the hearing, 
the individual’s husband gave testimony detailing his assets, including his home and two other  

                                                 
 5 The circumstances surrounding the individual’s decision to file for bankruptcy protection in the present case 
compare favorably to the kind of abuse of the system demonstrated in other cases before this office.  See, e.g., Personnel 
Security Hearing, 28 DOE ¶ 82,775, Case No. VSO-0386 (2000) (credible testimony that the individual, after planning to 
file for bankruptcy, went on to accumulate significantly more debt in anticipation of having the additional debt eventually 
discharged). 
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properties he owns, based on which the individual appears to have net assets of over $100,000.  Tr. 
at 39-42.  Thus, not only did the individual’s filing of a Chapter 7 bankruptcy provide her with a 
fresh start.  It also allowed the “merger” of the two families to begin on a more solid financial 
footing. 
 
Of course, the individual, through future financial irresponsibility, could jeopardize the financial 
stability of the merged unit.  On the other hand, I note that at the rate of her past debt accumulation 
(i.e., approximately $53,000 accumulated over 11 years), it would take about 20 years for her to 
exhaust the over $100,000 current net worth of the individual’s estate.  More importantly, I do not 
foresee that the individual, in her new marriage, will be nearly as likely to spend beyond the 
couple’s means, for two reasons.   
 
First, by virtue of the combined incomes of husband and wife, there is simply more income 
available, and there are obvious efficiencies gained by only needing to sustain one household, as 
opposed to two.  Second, the individual’s husband appears to be firmly in control of the household 
finances.  For example, he has made certain that the household spending is disciplined enough that 
they have been able to set aside 5% of their income for savings, and 5% for “tithing.” Tr. at 18.  
Further, all credit card accounts used by the couple are in the husband’s name.  The individual is 
named as an authorized user on one of the cards because, as the husband explained, “we live out in a 
rural setting, and she works probably 40, 45 miles from home, and it’s like 90 miles round trip a day, 
and you never can tell what is going to happen.”  Tr. at 18.  The individual testified that she uses that 
credit card “[m]aybe a couple of times a month.”  Tr. at 55. 

 
Q. And you use it for what? 

 
A. For gas and food.  Sometimes the girls want to go out to lunch and – 
 
Q. That’s fine.  And [your husband] and you both keep track of these? 
 
A.  Yes, I tell him the day before, can I go to lunch? 

 
Tr. at 55-56. 
 
The individual’s husband testified that the couple have joint savings and checking accounts, and that 
the individual is paid via direct deposit.  Tr. at 34.  He explained in general his method of handling 
finances from month to month. 
 

Well, the way it works, basically, is . . . we get paid every two weeks, okay?  And the 
money goes into our checking account.  And from there I break down the bills that 
need to be paid in the beginning of the month, and then at the end of the month.  
Those that get paid at the beginning of the month, we go ahead and break those out, 
decide how much we’re going to pay on those particular bills.  And then we have  
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money set aside for tithing and for our savings.  Then the rest of the money is 
basically living expense.  And if we need clothes, or if we need food or gas, you 
know, she’ll say, well, I need gas.  So I say, take a check and go buy gas.  And she 
says, well, I need to go to the grocery store.  I say, well, okay, here’s a check.  Go 
buy groceries. 
 

Q. I mean, so she takes a check from you? 
 

A. Yes. 
 

Q. Okay.  Do you have a set limit, or do you set a limit by, let’s say, you know, okay, so 
much for groceries, and so much for – 
 

A. Not particularly.  I just tell her, well, we have this much money to live on until the 
next paycheck, and this is what we need.  So, you know, it’s a reasonable thing, you 
know.  If we have three or four hundred dollars left to make it to the next paycheck, 
she’s obviously not going to spend more that that to, you know, buy groceries or 
whatever.  And it just depends on the particular month or particular cycle, because 
we have – sometimes we have more money at one particular cycle than another.  So 
if we need to buy clothes for our daughter, because she’s going to school, or because 
– or for whatever, we kind of budget that into what we’re going to spend, or need to 
spend that month. 
 

Q. Okay. 
 

A. So everything is pretty much controlled, because, the first priorities are our savings 
and our tithing, then our bills.  And then whatever we have left, well, that’s what we 
live on, but we’re not going to go beyond that. 
 

Tr. at 34-36. 
 
Based on the testimony provided at the hearing in this matter, I am convinced that, with the 
household finances remaining under the control of the individual’s husband, it is very unlikely that 
she will again face the financial difficulties that have marked her past.  For her part, the individual 
has acknowledged that she did not exercise sound judgment in her prior accumulation of debt.  From 
all appearances, she is now living within her means.  I see this in part as a reflection of a change in 
attitude on behalf of the individual regarding spending money.  I also see this as a product of the fact 
that her household income has increased significantly due to marriage. 
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  3.  Whether Financial Difficulties in this Case Reflect a General Lack of Judgment 
 
Finally, there is the issue of whether there are unresolved concerns regarding the individual’s 
judgment generally, due to the individual’s past financial difficulties, such that it might reflect on 
her ability to properly safeguard classified matter or special nuclear material.  On its face, the 
individual’s financial history should rightly raise at least initial concerns regarding her judgment in 
general.  However, based on a closer look at the individual’s situation, I find that any such concern 
is sufficiently mitigated as to be resolved. 
 
For example, during the individual’s PSI, the Personnel Security Specialist persistently probed to 
determine if the individual had spent money on unnecessary items, for example, by asking the 
individual at least five times whether she purchased any “major appliances.”  See, e.g., DOE Exhibit 
4-1 (“are you talking about, like what, major appliances, televisions, stereos?”).  However, the things 
the individual described spending money on were more what one would consider necessities, such as 
towels, food, school clothes, car repairs, furniture, gas, a heater, carpeting, and a rug.  Id. at 70-96.  
The individual admitted to purchasing a washer and dryer, but only after a fire at her residence 
destroyed her old washer and dryer.  Id. at 74.   
 
This type of spending stands in stark contrast to the degree of detachment from financial reality and 
clear lack of judgment displayed in other cases before this office.  See, e.g., Personnel Security 
Hearing, Case No. VSO-0287, 27  DOE ¶ 82,833 at 85,989 (2000) (individual “spent excessive 
amounts of money on gambling, especially in the year before his bankruptcy filing, which 
contributed to the bankruptcy, and continued gambling after the bankruptcy”); Personnel Security 
Hearing, Case No. VSO-0347, 28 DOE ¶ 82,758 at 85,538 (2000) (two years after having filed for 
Chapter 7 bankruptcy, individual’s expenditures, using a government-issued credit card, included 
“$300 in music stores, $76 on what appears to be a Broadway show, and a $300 cash advance, and 
apparently all of this on just one Friday in Manhattan.”)  By comparison, in the present case, the 
individual’s pattern of spending was not so egregious that it reflected a more general defect in the 
individual’s judgment.6 
 
Indeed, at least one of the major decisions made by the individual reflects just the opposite.  The 
Notification Letter cited as derogatory information that the individual “changed jobs for an 
administrative position within [the facility where the individual was employed] in 2002, knowing 
that she would receive less pay.”  DOE Exhibit 2-2.  However, the individual explained at the PSI 
that she “would make more than I was making eventually but not right away, no.”  DOE Exhibit 4-1 
at 24.  When asked later in the PSI whether she “volunteered to take” the new job, she responded, 
“Yes, because I knew that within time I would get, you know, a higher salary.”  Id. at 99.  At the  

                                                 
 6 The individual’s spending should also be viewed in light of the fact that, as noted above, her first husband was 
apparently providing only sporadic child support payments.  One might argue that the individual should have curtailed 
her expenditures after it became clear that the father would not be doing his part.  On the other hand, had the individual 
not filled the gap left by her ex-husband’s non-payment, she essentially would have deprived her children of a level of 
support determined under the law to be necessary. 
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hearing, the individual further explained the nature of the new position, stating that she expected the 
new job to pay more and offer more opportunity for advancement over the long term.  Tr. at 62-64.  
In my opinion, the individual’s rationale for taking the lower-paying job demonstrates good 
judgment, in that it takes a long-term view of what is financially responsible, in contrast to the poor 
judgment demonstrated by those who concern themselves with only their immediate financial status. 
 
III.  Conclusion 
 
Upon consideration of the record in this case, I find that there is evidence that raises a substantial 
doubt regarding the individual’s eligibility for a security clearance.  However, the concern raised by 
that evidence has been sufficiently resolved, considering both the circumstances that contributed to 
the individual’s past financial difficulties and, more importantly, the changes brought about in her 
financial standing and behavior due to her current circumstances.  Considering these mitigating 
factors, I conclude that it is very unlikely that the individual will face financial difficulties in the 
foreseeable future.  I further find that the individual’s handling of finances does not reflect a more 
general lack of judgment that would affect her long-term suitability to hold a security clearance.  For 
the above-stated reasons, “after consideration of all the relevant information, favorable and 
unfavorable,” I conclude that restoring the individual’s “access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§§ 710.7(a), 710.27(a).  
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 24, 2005 



1 An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be

referred to in this Decision as access authorization or a security clearance.  
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:                      Personnel Security Hearing

Date of Filing:                                  June 25, 2004

Case Number:                      TSO-0128

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as
"the individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." 1 

I.  Background

The individual is employed with a Department of Energy (DOE) contractor in a position that
requires the possession of access authorization. In August 2002, the individual was arrested for
Aggravated Driving While Intoxicated (DWI). After reporting this incident to the local security
office as required by the DOE, the individual was called in for a Personnel Security Interview
(PSI) in December 2002. During this PSI, the individual was referred to a psychiatrist
(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE
psychiatrist produced a written evaluation of the individual, and sent that report to the local
security office. After reviewing this report and the other information in the individual’s
personnel security file, the local security office determined that derogatory information existed
that cast into doubt the individual’s eligibility for a security clearance. The Manager of the local
security office informed the individual of this determination in a letter that set forth in detail the
DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter
as the Notification Letter. The Notification Letter also informed the individual that she was
entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning
her eligibility for access authorization. The individual requested a hearing on this matter. The
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Manager forwarded this request to the Office of Hearings and Appeals and I was appointed the
Hearing Officer. 

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraph (j) of the criteria for eligibility for access to classified matter or special
nuclear material set forth at 10 C.F.R. § 710.8. Paragraph (j) defines as derogatory information
indicating that the individual “has been, or is, a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering
from alcohol abuse.” Under this paragraph, the Letter cites the individual’s DWI arrests in
August 2002 and March 1998, the DOE psychiatrist’s evaluation that the individual suffers from
alcohol abuse with insufficient evidence of rehabilitation or reformation, and information
provided by the individual during the 2002 PSI indicating that she continues to consume an
average of two glasses of wine per month. PSI at 26-27.

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the 
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting the individual a
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that restoring access authorization “will not endanger the common defense and security
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and cases cited therein. For the reasons that follow, I conclude that the individual has
made this showing, and that her clearance should therefore be reinstated. 
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IV. THE HEARING

At the hearing, the individual presented the testimony of four co-workers, a friend, her
boyfriend, a psychiatrist and herself to demonstrate that she does not suffer from alcohol abuse.
The DOE psychiatrist testified for the DOE.

The DOE psychiatrist testified about his evaluation of the individual. He stated that he
interviewed her for approximately an hour after reviewing her personnel security file. He also
had blood and urine samples taken and analyzed, and administered a psychological test, the
Minnesota Multiphasic Personality Inventory-2 (MMPI-2). He then discussed his reasons for
concluding that the individual suffers from alcohol abuse with inadequate evidence of
rehabilitation or reformation. 

The individual’s alcohol-related arrests were a major factor in the DOE psychiatrist’s conclusion
that she suffers from alcohol abuse with insufficient evidence of rehabilitation or reformation.
He testified that the individual’s first arrest occurred in 1995. On this occasion, according to the
DOE psychiatrist’s report, the individual was attending a graduation party and accepted a ride
from a friend to another party. During this ride, the individual’s friend was arrested by the local
police for DWI. At the time of the arrest, two other adults were in the vehicle, as well as a 17
year old minor and a half-consumed can of beer. DOE Exhibit 3 at 2. The DOE psychiatrist
testified that the individual told him during their interview that the beer belonged to the minor.
The individual was arrested for “Accessory - Riding with Suspected Drunk Driver,” and
contributing to the delinquency of a minor. The DOE psychiatrist testified that the individual
informed him that she had “probably had a beer” at some unspecified point during that evening.
Hearing Transcript (Tr.) at 113. He further stated that the minor had an open container of
alcohol, and that he considered this to be the individual’s first alcohol-related problem. Id. 

The DOE psychiatrist then discussed the individual’s 1998 DWI. He stated that he was
particularly concerned about the “aggravated” nature of the offense (i.e., that the individual’s
blood alcohol level was .16, which is twice the legal limit in her state). He noted that, given this
level of intoxication, the individual’s claim that she had four “Bloody Marys” prior to her arrest
was “probably an understatement.” According to the DOE psychiatrist, it would take “two to
three times” that level of consumption to produce a reading of that magnitude. Tr. at 114. 

This discrepancy, the DOE psychiatrist alleged, is part of the individual’s pattern of
minimization of her alcohol use, a pattern that continued with her 2002 DWI arrest. He referred
to the police report, which lists the individual as having admitted to having four beers, the
individual’s written report of the incident to the DOE, in which she wrote that she had
“consumed two beers,” and her statement during her evaluation that she had had one beer. Tr. at
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15. Also of concern to the DOE psychiatrist was what he termed the individual’s refusal to take a
breathalyzer test, Tr. at 115, and her repeated “pulling away” from the person who was
attempting to draw blood from her for alcohol content testing. He said that the most likely cause
of these actions was that the individual was concerned that the tests would show that her blood
alcohol level was in excess of the legal limit. Tr. at 118. He also opined that there was
insufficient evidence to indicate that the individual was rehabilitated or reformed from alcohol
abuse, primarily because she did not believe that she had a drinking problem and because she
continues to drink. Tr. at 122-123. 

The individual testified on her own behalf. She estimated that over the last two years, she has
consumed alcohol an average of one to two times a month, having no more than one drink with
dinner on each occasion. Tr. at 20. She then discussed the alcohol-related arrests that the DOE
psychiatrist relied on in making his diagnosis of alcohol abuse. She stated that on the occasion of
her arrest for “Accessory - Riding with Suspected Drunk Driver” and contributing to the
delinquency of a minor, she was riding with a friend and her friend’s acquaintances when their
car was stopped by the police. Because the individual’s friend had made an illegal left turn, they
questioned her as to whether she had been drinking. According to the individual, the police
found alcohol in the rear seat of the car, where a minor was seated. Although the individual was
riding in the front, she was arrested as well. She stated that she had not had anything to drink that
day and that she was unaware of the presence of alcohol in the car until they were stopped. Tr. at
33-37. 

The individual’s latest alcohol-related arrest occurred in August 2002. She testified that she was
socializing with her softball team at a local field after a game, and that she had consumed one
beer and opened another one. Tr. at 43. At that time, a police officer drove up and ordered
everyone who was not playing to leave the field. The individual stated that she then poured out
the beer that she had opened, without drinking any of it, and drove to her home, which was about
a mile from the field. Tr. at 43-44, 71-72. On her way home, she noticed that the same officer
had followed her and had turned on his lights. The individual turned into her driveway and
conversed with the officer in front of her home. Tr. at 44. She stated that she had known the
officer since their high school days and that he had repeatedly asked her out on dates. She would
customarily refuse because, she said, the officer was dating a friend of hers at the time. The
individual added that she believed that the officer held a grudge against her because of her
refusal to see him socially. Tr. at 45. When asked by the officer whether she had been drinking,
the individual replied that she had been at the field and “‘yes, my softball team was drinking
some beers.’” Tr. at 45-46. The officer then performed a field sobriety test on the individual by
asking her to stand on one leg and hold her other leg up. The individual stated that because she
was wearing cleats and standing on pavement she was unable to maintain this position and
“dropped [her] foot.” Tr. at 46. The officer then arrested her for DWI. 
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The individual further testified that when they reached the local jail, the officer attempted to
administer a breathalyzer test to her. However, because of her “really bad allergies,” whenever
she would attempt to blow into the machine, she would start coughing, and would therefore be
unable to complete the procedure. During this time, she continued, the officer “kept yelling at
me, and he was pressuring me, and he said that . . . I was not being cooperative.” Tr. at 48. 

After the officer’s attempts to administer the breathalyzer failed, the individual was transported
to a local hospital, where medical personnel attempted to take a sample of the individual’s blood
for alcohol content testing. She testified that during this trip, she informed the officer that it
would be difficult to draw blood from her because she was deathly afraid of needles. This fear
stemmed, she said, from the fact that she was raped while in college, and from the aftermath of
that rape. Tr. at 49. After the rape, she was taken to a hospital where they performed “all these
tests and [took] all these samples, and they kept drawing blood, and they kept poking me and . . .
doing all these things to me with needles.” Tr. at 49-50. She later discovered that she had
contracted two sexually transmitted diseases as a result of the rape, and that as a result of one of
them, she has poor bladder control. She stated that although she informed the officer of this
condition, he refused to let her use the toilet facilities at the jail, causing her to soil herself twice,
once before her trip to the hospital for the blood draw, and once after her return to the jail. Tr. at
48, 52. At the hospital, the nurse tried to take a blood sample. The individual would attempt to
cooperate until she actually started to bleed. Then she would pull her arm away. Tr. at 50-51.
The officer “got very angry, and he said, ‘I’m sick and tired of playing games with you. . . . I’m
going to throw the book at you. I’m going to charge you with an aggravated, because you’re not
cooperating, I’m going to charge you with all these other things, and you’re going to jail,’ he
said, ‘and I don’t care if you lose your . . . clearance or not, you’re going to jail.’” Tr. at 51. The
individual later added that when she soiled herself the first time, the officer “mocked me and he
laughed at me and seemed like he gained satisfaction out of seeing me humiliated.” Tr. at 52. As
the result of an agreement with the municipality in which she was arrested, the individual paid
court costs, performed community service and attended counseling sessions, and the DWI charge
was dropped. Tr. at 53. 

On cross-examination, the individual admitted that she was able to give a blood sample without
incident in conjunction with the DOE psychiatrist’s evaluation. Tr. at 73. However, she added
that, in contrast to her hospital experience subsequent to her arrest, the circumstances were not
threatening and the nurse proceeded slowly, explaining the process and reassuring the individual
as her blood was drawn. Tr. at 77-79.

Three co-workers and the individual’s boyfriend testified on the individual’s behalf. The co-
workers all stated that they had known and worked with the individual for a period of years and
had associated with her regularly outside of work, and that they had never seen the individual
drink alcohol excessively or show any outward signs of inebriation. Moreover, all of them
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indicated that they had not seen anything in the individual’s behavior that would lead them to
believe that she was suffering from alcohol abuse or dependence. Tr. at 85-103.  The individual’s
boyfriend, who lives with the individual, said that she drinks “very little,” and that they do not
keep alcoholic beverages in their house. Tr. at 104-108. 

A psychiatrist also testified on behalf of the individual. He stated that he has had significant
experience in working with alcoholics and dealing with alcohol-related issues, including service
with a volunteer study group at a prestigious eastern university that developed and tested the
diagnostic criteria that are currently used in the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition (Text Revision). Concerning the individual’s arrest for contributing to
the delinquency of a minor, he testified that he did not consider this to be an alcohol-related
incident for diagnostic purposes. This, the individual’s psychiatrist said, is because “the point of
the diagnostic criteria has to do with the actual involvement with the drinking relevant to
impaired judgement about the drinking. This situation . . . doesn’t meet those criteria either for
the strict research criteria the DSM would use for a study . . . or for the clinical diagnosis that
we’d use in practice.” Tr. at 173-174. In essence, he concluded that there was insufficient
evidence of alcohol adversely affecting her judgement for this to be considered an alcohol-
related event. Tr. at 174. 

The individual’s psychiatrist further indicated that he was unable to diagnose the individual as
suffering from alcohol abuse or dependence. He said that with such a diagnosis, 

we’re looking at a maladaptive pattern. It’s the key to the diagnosis. . . .what
strikes me about this case is there is no supporting evidence for the pattern. None.
Now, I’m not talking about the preponderance of the evidence here, I’m talking
about every work-related review that I read with a fine-tooth comb for every in-
the-line or between-the-line characteristic. I’m talking about everybody that’s
ever worked with her or evaluated her. I’m not talking about preponderance of the
evidence, I’m talking about a one hundred percent endorsement of the notion that
[the individual] does not have a maladaptive pattern of alcohol use leading to
what they call significant impairment or distress. . . . There wasn’t one bit of
supporting evidence to suggest something other than the one episode that was
reviewed and the way in which her judgement led her to have that one – the one
legitimate DWI episode [in 1998]. 

Tr. at 180-181. When it was pointed out on cross-examination that the individual had in fact
been arrested again for DWI, in 2002, the individual’s psychiatrist expressed serious reservations
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2 The individual’s psychiatrist also disagreed with the DOE psychiatrist’s conclusion that the failed
attempts to draw blood from the individual were more likely due to an unwillingness to cooperate
than to any symptoms of Post-Traumatic Stress Disorder (PTSD). “Under the pressured [post-arrest]
circumstances that [the individual] described, it’s very likely – not just possible, but very likely –
that the PTSD . . . symptoms would have been reactivated.” Tr. at 189-190. 

about the validity of that arrest, believing that the individual’s account of that incident was
supported by the fact that the charge was later dismissed. Tr. at 196-197. 2 

The individual’s psychiatrist opined that even if the DOE psychiatrist’s April 2003 diagnosis of
alcohol abuse had been accurate, he would still conclude that the individual had demonstrated
sufficient evidence of rehabilitation or reformation. He based this conclusion on the six months
of court-ordered substance abuse counseling that the individual received after the 2002 arrest and
on the lack of any further alcohol-related incidents in the 18 months between the DOE
psychiatrist’s evaluation and the hearing. Tr. at 186. 

During the course of the hearing, it became evident that one of the Exhibits submitted by the
DOE had apparently been inadvertently omitted from the material provided to the individual.
This Exhibit (DOE Exhibit 17) includes a Notice of Revocation of the individual’s driver’s
licence based on the events surrounding the individual’s August 2002 DWI arrest. Part of that
Notice consists of a statement about the August 2002 arrest provided by the arresting officer.
According to that statement, the officer concluded that the individual was intoxicated because
when he stopped her, he noticed the odor of alcohol and that she had slurred speech and
bloodshot, watery eyes. He further indicated that the individual told him that she had had four
beers before driving home after the game. DOE Exhibit 17. Because the validity of this arrest is
a key issue in this proceeding and to allow the individual an adequate opportunity to respond to
the Exhibit, I granted the individual a continuance of the hearing to permit her to present
additional testimony about the events leading up to her August 2002 arrest. The hearing was
continued six days later, and the individual recalled her boyfriend and one of the co-workers who
had testified earlier, and also presented the testimony of two new witnesses. Each witness
testified about the events leading up to the individual’s arrest. 

The first of these four witnesses was a co-worker of the individual who also was in charge of the
softball league in which the individual participated. She testified about her interaction with the
individual. Right after the game, she said,

we just conversated [sic] for maybe five, ten minutes. I run the softball league, so
right after the softball games, I give them about 10, 15 minutes to get to their cars
and then I shut the lights off. Once the lights are shut off, everybody leaves. We
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had . . . just said hello, how is it going . . ., exchanged a couple of words, and that
was it. She went to her car. I turned off the lights. Everybody left the fields. 

Q. Okay. Now, so when you talked to her, were you, would it be fair to say,
within inches of her when you talked to her?

A. Yes.

Q. And it was right before she left the softball field?

A. Yes.

Tr. at 220-221. She went on to say that she did not notice the odor of alcohol on the individual’s
breath, and that the individual’s speech was not slurred, nor were her eyes bloodshot and watery.
Id. She added that there was nothing about the individual’s physical movements or behavior that
led her to believe that the individual was impaired in any way. Tr. at 222. 

The other three witnesses testified essentially as this first witness did, i.e., that they did not
detect the odor of alcohol, slurred speech, watery or bloodshot eyes, or anything else that would
lead them to believe that the individual was under the influence of alcohol, even though they had
all stood in close proximity to the individual, and, in the case of her boyfriend, had even kissed
her on the cheek. Tr. at 225-242. One of the three testified that he had seen the individual drink
“a beer.” Tr. at 230. Another said that she did not see the individual drink any alcohol. Tr. at
234. Finally, the individual’s boyfriend also indicated that the individual told him at the time of
her arrest of her belief that the officer was retaliating against her because she had refused to see
him socially. Tr. at 240-241.

V. ANALYSIS

After reviewing this testimony and that given during the earlier portion of the hearing, along
with the exhibits submitted by both parties, I found the testimony of the individual’s psychiatrist
that she does not suffer from alcohol abuse to be more convincing than the diagnosis of alcohol
abuse and supporting testimony offered by the DOE psychiatrist. According to the DOE
psychiatrist, the individual’s three alcohol-related arrests and pattern of minimization of alcohol
consumption support a diagnosis of alcohol abuse. However, I harbor serious doubts about two
of these arrests, and I do not believe that there is sufficient evidence to support the existence of a
pattern of minimization of alcohol use by the individual.
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As previously stated, the first arrest, for Accessory - Riding with Suspected Drunk Driver, and
contributing to the delinquency of a minor, occurred when the individual was riding with a
friend and the friend’s acquaintances from one party to another. The car was stopped by the
police after the driver made an illegal turn, and alcohol was found in the back seat, in apparent
proximity to a minor. According to the DOE psychiatrist, the individual told him during their
interview that she “probably had a beer” at a party prior to the arrest. Tr. at 161. At the outset, I
note that there is no obvious connection between the charges lodged against the individual and
her alleged consumption of beer. Unlike the situation where someone is charged with Driving
While Intoxicated, for example, here there is no indication that the individual exercised poor
judgement regarding the use of alcohol, or while under the influence of alcohol. Indeed, the
individual’s psychiatrist opined that this incident should not be considered an alcohol-related
legal problem for diagnostic purposes “because the point of the diagnostic criteria has to do with
the actual involvement with the drinking relevant to impaired judgement about the drinking. This
situation,” he added, “doesn’t meet those criteria.” Tr. at 173. I agree. 

Moreover, I cannot conclude, with any degree of certainty, that the individual consumed any
alcohol at all in connection with this arrest. As set forth above, the individual denied having
ingested any alcoholic beverage prior to her arrest. Although in circumstances such as this I
would normally attribute greater weight to the disinterested testimony of the DOE psychiatrist,
my confidence in the statement in his report that the individual was arrested “after consuming
beer at a graduation party” is undermined by the existence of several factual inaccuracies in the
report. During his testimony, the DOE psychiatrist admitted that his report (i) erroneously lists
the individual’s maternal grandfather twice in describing what he termed as a family history that
is “positive for alcoholism,” Tr. at 131; (ii) erred in linking a plea bargain that was reached with
respect to the individual’s first arrest to the individual’s second arrest, Tr. at 151; and (iii)
erroneously stated that the individual was 40 years old as of the date of the evaluation, when in
fact the individual was 32 years old as of the date of the hearing. Tr. at 163-164, 9. For these
reasons, I agree with the individual’s psychiatrist that this arrest should not be considered to be
“alcohol-related” for diagnostic purposes.          

With regard to the third arrest, the testimony of the four witnesses to the individual’s behavior
after the softball game casts serious doubt upon the accuracy of the reasons provided by the
arresting officer in his written statement for believing that the individual was driving under the
influence of alcohol. Contrary to the information provided by the officer in the “Notice of
Revocation,” each of the four testified that, although they were in close proximity to the
individual, she did not smell of alcohol, nor was her speech slurred or her eyes bloodshot and
watery. Moreover, if the officer’s statement as to the number of beers the individual drank is to
be believed, she exhibited none of these characteristics nor any other visible signs of intoxication
despite having consumed four beers in the relatively short period of time between the end of the
game and the time that everyone left the field. I find this to be unlikely especially in light of the
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3 I note that in her report of this incident to DOE security, she wrote that she had had two beers. At
the hearing, however, she explained this discrepancy by stating that she consumed one beer and had
open a second, but poured it out when she and the other players were instructed to leave the field.
Tr. at 43.
4 He added that these variables were “minor,” and could not account for the large difference in the
amount of consumption claimed by the individual and her measured blood alcohol content. Tr. at
140-141.

testimony of one of the four that she did not see the individual drink any alcoholic beverage. I
found the individual’s claim that she consumed one beer to be more credible, and I have
sufficient doubts about the validity of this arrest to exclude it from consideration in assessing the
individual’s eligibility for access authorization. 3 
The remaining DWI arrest, in 1998, and the individual’s statement about the amount of alcohol
that she consumed prior to that arrest, are part of what the DOE psychiatrist considered to be a
pattern of minimization of admitted alcohol use on the part of the individual. During her July 7,
1998 PSI, the individual said that prior to her arrest, she drank four “Bloody Marys” over a two
hour period. The DOE psychiatrist concluded that this claimed consumption was inconsistent
with the individual’s blood alcohol content of .16, as measured by a “breathalyzer” test
administered to the individual after the arrest. Specifically, he testified that the individual’s
consumption would have to be “two or three times” as high as that claimed by the individual to
produce a .16 blood alcohol content level. Tr. at 114. He later admitted, however, that there are a
number of factors that could have influenced the individual’s blood alcohol content, including
the individual’s sex and level of hydration, as well as whether she had recently consumed any
food. 4 He also indicated that because of these variables and because of his uncertainty as to the
size of the drinks and the amount of alcohol in them, he could not state with certainty how much
the individual had to drink that evening. Tr. at 140-142. 

Given these facts, it is certainly possible that the individual did understate the number of drinks
that she consumed prior to her arrest. However, even if I was to conclude that this is the case,
this single incident would not constitute a pattern of minimization. Similarly, I agree with the
individual’s psychiatrist that this one arrest, as serious as it was, is insufficient to demonstrate
the type of maladaptive pattern of alcohol use that is necessary for a diagnosis of alcohol abuse.
Tr. at 181.

VI. CONCLUSION

For the reasons set forth above, I found the testimony of the individual’s psychiatrist to be more
convincing than the DOE psychiatrist’s diagnosis of alcohol abuse and supporting testimony. In
reaching this conclusion, however, I note that that diagnosis was predicated, to a significant
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degree, on the validity of the individual’s 2002 arrest, and that the DOE psychiatrist did not have
access to the testimony of the four witnesses about the events leading up to that arrest. 

Based on the factors discussed in this Decision, I find that the individual has demonstrated that
reinstating  her clearance would not endanger the common defense and would be clearly
consistent with the national interest. Accordingly, the individual’s access authorization should be
restored. 

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: April 29, 2005
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 29, 2004 
 
Case Number:  TSO-0129 
 
This Decision concerns the eligibility of xxxxxxxxxxxx (hereinafter "the individual") for continued 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material."  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the individual's suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the individual's access authorization 
should be restored.   
 
 I. BACKGROUND 
 
In May 2004, the Manager of the Personnel Security Division, National Nuclear Security 
Administration (NNSA), Department of Energy (DOE) issued a Notification Letter to the individual, 
stating that the DOE was in possession of derogatory information that created a substantial doubt 
concerning his continued eligibility for access authorization.  In the Notification Letter, the Manager 
also informed the individual that he was entitled to a hearing before a hearing officer in order to 
respond to the information contained in the Notification Letter.  The individual requested a hearing 
in this matter and the NNSA forwarded this request to the Office of Hearings and Appeals.  I was 
appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (hearing). 
 
The Notification Letter finds security concerns related to the individual’s behavior under Criteria F 
and  J. 10 C.F.R. § 710.8(f) and (j).  Criterion F security concerns generally relate to falsification or  
misrepresentation of significant information from a security questionnaire or during a security 
interview.  Criterion J security concerns relate to the use of alcohol habitually to excess or a 
diagnosis of alcohol abuse or dependence.  
 
The Notification Letter indicates that the Criterion F security concern is based upon the individual’s 
failure to disclose two criminal charges on his October 2002 Questionnaire for National Security 



Position (QNSP).  The first was an October 1998 citation that the individual received for being a 
minor in possession of alcohol.  The second was an October 1999 citation for “public affray.”   
 
The Notification Letter bases the Criteria J security concern on the DOE consulting psychiatrist’s 
August 15, 2003 written evaluation of the individual (August 2003 psychiatric report).  That report 
concluded that the individual meets the criteria for a diagnosis of alcohol abuse.  
This diagnosis of alcohol abuse was primarily based on the individual’s four alcohol-related legal 
problems.  In 1996, when the individual was 18 years old, he was arrested for DWI.  In October 
1998 he received a citation for being a minor in possession of alcohol.  In October 1999, the 
individual received a citation for “public affray.”  In December 2000 he was again arrested for DWI. 
   
At the hearing the individual testified on his own behalf, and he presented the testimony of his wife, 
his sister, his brother in law, his father in law, a co-worker, his supervisor and his best friend.  The 
DOE presented the testimony of the DOE consulting psychiatrist. 
 
 
 II  TESTIMONY 
 
1.  The Individual 
 
In his testimony the individual described the events surrounding his citation for “public affray.”  He 
indicated that he received the citation on Halloween of 1999 when he was 21 years old. That evening 
he attended a party near his university.  There was some pushing and shoving between friends.  The 
incident was observed  by the police who issued citations for “public affray” to a number of 
students. Transcript of  Hearing (Tr.) at 18.  One of the other students that received a citation went to 
the court and explained the situation.  After that explanation all of the citations for “public affray” 
were dismissed.  Tr. at 18.    
 
The individual also testified about the circumstances surrounding the October 1998 minor in 
possession citation.  He indicated that he had just arrived at a party and was holding a beer when the 
police arrived.  Approximately 10 students were given citation for being minors in possession.    Tr. 
at 22.  He testified that he appeared in court, explained the situation and the charges were dismissed. 
Tr. at 22.   
 
The individual testified that when he was filling out question 23 of the QNSP entitled “Your Police 
Record” he listed his two DWI arrests in response to sub-question d, which requested information on 
convictions related to alcohol.  However, he failed to list the citations for minor in possession of 
alcohol or the citation for “public affray,” in response to sub-question f, which requested, inter alia, 
information on charges not otherwise listed.  He testified that at the time he was filling out the 
QNSP, he believed the question requested information about arrests and it did not occur to him that  
the dismissed citations for “public affray” and minor in possession of alcohol should be disclosed in 
that section of the QNSP.  Tr. at 48.     
 
The individual then testified about his current consumption of alcohol.  He testified that in the past, 
especially when he was in college, alcohol has been a problem for him.  He testified that he was 
married in March 2003 and soon thereafter “I realized that my family and my child are more 
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important than alcohol, and if it takes refraining from alcohol totally, I’m going to do that, because 
that’s what’s more important to me.”  Tr. at 24.  He testified that the last time he consumed alcohol 
was when his baby was born in August 2003.  Tr. at 24.  He indicated that he has no intention of 
consuming alcohol in the future.  Tr. at 36.  
 
2.  The Individual’s Sister 
 
The individual’s sister testified that she has a very close relationship with her brother and that they 
visit at least once a week.  Tr. at 49.  She testified that she has been to the individual’s home on a 
number of occasions and that in the last year there has been no alcohol in the individual’s home and 
she has not seen the individual consume any alcohol.  Tr. at 50.  She testified that since his marriage 
and the birth of his child he has become much more responsible.  Tr. at 51.   
 
3.  The Individual’s  Brother in Law 
 
The individual’s brother in law testified that he has known the individual for 10 years.  He testified 
that before the individual got married he would socialize with the individual once every other month 
and the individual would normally consume one or two beers.  Tr. at 56.  However, since his 
marriage and the birth of his child, the individual has stopped consuming alcohol and has become 
much more mature.  He indicated the individual is focusing his life in a positive direction.  Tr. at 56. 
He testified that there is no alcohol in the individual’s home and that the individual knows that 
alcohol could be a problem for him.  His brother in law believes the individual will not consume 
alcohol in the future.  Tr. at 57.   
 
4.  The Individual’s Supervisor 
 
The individual’s supervisor testified that he has known the individual as an employee for the year 
and a half that the individual has worked at the DOE site.  Tr. at 61.  He testified that the individual 
is a good employee. 
 
5.  Individual’s Father in Law 
 
The individual’s father in law testified that he has known the individual for 3½ years.  Tr. at 70.  He 
testified that he sees the individual once or twice a week.  Tr. at 72.  He testified that his son in law 
is very respectful and family oriented.  During the first several years he knew the individual he 
testified the individual would consume a beer or two around holidays or when on a fishing trip. Tr. 
at 70.  However, he indicated that he has not seen the individual consume any alcohol in the 14 
months since his child was born.  Tr. at 71.    
 
6.  The Individual’s Wife 
 
The individual’s wife testified that she met the individual in November 2001 and they have been 
very close since that time.  Tr. at 82.  She testified that they were married in March 2003 and their 
baby was born in August 2003.  Before the birth of their child the individual consumed alcohol once  
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ever couple of months. Tr. at 84.  She testified that her husband has not consumed any alcohol since 
their child was born in August 2003.  Tr. at 82. She indicated alcohol has never been a problem in 
their relationship.  Tr. at 85.   She testified that alcohol is never going to be a part of their lives 
again. Tr. at  86.   
 
7.  Co-worker  
 
The co-worker testified that he has known the individual as a co-worker for two years and that for a 
number of months he and the individual commuted 30 miles together.   Tr. at 93.  He testified the 
individual is a good worker and that he has never seen an indication that the individual consumes 
alcohol.  Tr. at 95. 
 
8.  The Individual’s Best Friend 
 
The individual’s best friend testified that he went to high school and college with the individual and 
they have been best friends since high school.  Tr. at 138.  He testified that when they were in 
college they often went to social events at which they consumed alcohol.  Tr. at 139.   Currently, he 
does not see the individual very often.  He testified that he has been to the individual’s house eight 
times and consumed alcohol with the individual on one of the visits.  Tr. at 139.  He testified that the 
individual told him that he has stopped consuming alcohol because his family is his first priority.  Tr. 
at 139.   
 
After the DOE consulting psychiatrist’s testimony the individual’s friend was recalled to clarify his 
testimony regarding when he consumed alcohol with the individual.  He testified that about six 
months before the hearing he was invited to a barbecue at the individual’s home.  He brought beer to 
the barbeque. He clarified his original testimony by indicating that I “drank but I didn’t mean to say 
that [the individual] drank.”  Tr. at 152.     
  
 9.  The DOE Consulting Psychiatrist 
 
The DOE consulting psychiatrist testified that he interviewed the individual in August 2003 before 
the birth of his child.  At the time of the interview he was concerned by the individual’s four alcohol 
related legal problems.  He was especially concerned by the individual’s two arrests for DWI.  He 
pointed out that since the interview was two and a half years after the individual’s last legal problem 
and all of the problems occurred when the individual was rather young, between the age of 18 and 
22,  his concern at the time of the interview was whether the individual’s “drinking problem was 
persistent.”  Tr. at 100.   During the interview the individual indicated that he was continuing to 
consume alcohol and he did not believe he had a problem with alcohol.  The DOE consulting 
psychiatrist testified that the individual’s statements indicating that he was currently consuming 
alcohol and that he did not perceive that he had an alcohol related problem combined with the 
individual history of four alcohol related legal problems was sufficient for a diagnosis of alcohol 
abuse.  Tr. at 103.  However, he testified that at the time of his evaluation he did not believe that the 
individual’s problem was so serious that he required inpatient treatment.  He believed a year of  
abstinence with weekly outpatient treatment would to sufficient to demonstrate rehabilitation.  Tr. at 
103.   
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The DOE consulting psychiatrist testified about the liver enzyme test results that the individual 
submitted.  He testified that those results indicate the individual’s enzyme levels were normal and 
indicate that the individual has not been consuming excessive amounts of alcohol in the last year.  
Tr. at 114.   
 
The DOE consulting psychiatrist also provided testimony regarding his impressions of the testimony 
provided by the individual and his family members.  He indicated that “the individual decided on his 
own, after seeing me and having the birth of his kid, that he was to stop.”  Tr. at 120.  His impression 
after hearing the testimony is the individual “has decided that alcohol is a problem in his life, it 
sounds like he is committed to stopping drinking, sounds like he has changed somewhat since I saw 
him.”  Tr. at 121.  He concluded by testifying that he thinks there is adequate evidence of 
rehabilitation, although he indicated it was a very close call.  Tr. at 123.   
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective 
requirements imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As 
discussed below, once a security concern has been raised, Part 710 clearly places upon the individual 
the responsibility to bring forth persuasive evidence concerning his eligibility for access 
authorization, and requires the hearing officer to base all findings relevant to his eligibility upon a 
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty 
beyond a reasonable doubt.  Once a security concern has been raised, the standard in this proceeding 
places the burden of proof on the individual.  It is designed to protect national security interests.  The 
hearing is "for the purpose of affording the individual an opportunity of supporting her eligibility for 
access authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come forward at the hearing 
with evidence to convince the DOE that restoring his access authorization "would not endanger the 
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. 
§ 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies 
that there is a presumption against granting or restoring an access authorization.  See  Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for 
the granting of access authorizations indicates "that security determinations should err, if they must, 
on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of an access authorization).  
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in 
cases involving national security issues.  In addition to her own testimony, the individual in these 
cases is generally expected to bring forward witness testimony and/or other evidence which, taken  
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together, is sufficient to persuade the hearing officer that restoring access authorization is clearly 
consistent with the national interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE 
¶ 82,752 (1995).   
 
B.  Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as 
to whether granting an access authorization would not endanger the common defense and security 
and would be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally 
provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, 
made after consideration of all relevant information, favorable and unfavorable, as to whether the 
granting of access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in 
light of these requirements, and  assess the credibility and demeanor of the witnesses who gave 
testimony at the hearing.  
 
 IV. ANALYSIS 
 
1. Criterion J Security Concern 
 
As discussed below I have determined that the individual has resolved the security concerns 
regarding the diagnosis of alcohol abuse.   
 
The testimony of his family members clearly indicated there has been a change in the individual’s  
social activities and that his current life style does not include the consumption of alcohol.  I was 
convinced by the testimony of the individual’s witnesses that the individual has been abstinent since 
August 2003. Each of the witnesses described their interactions with the individual and each, with 
the exception of his best friend, testified that their observation and interactions with the individual 
indicate that he has not consumed alcohol since August 2003.  I discount the best friend’s initial 
statement that the individual consumed alcohol in the early part of 2004.  My impression of his 
testimony was that he had a very limited recollection of specific events involving the individual.  I 
believe that his testimony indicates that the individual and he have drifted apart as the individual’s 
life style changed and the individual matured.  In college and high school, the best friend knew the 
individual very well, but he no longer socializes with him on a regular basis.  He was not a 
persuasive witness on the issue of  the time and place when he last saw the individual consume 
alcohol.  Therefore, I find that the totality of the testimony establishes that the individual has not 
consumed alcohol since August 2003.   
 
I was convinced by the individual’s witnesses and DOE consulting psychiatrist that the individual 
has recognized that he has a problem with alcohol.   The testimony further indicates that the 
individual has developed a life style that focuses on family activities which do not include the 
consumption of alcohol.  I also believe the testimony of the individual and his wife which indicates 
that in the future alcohol will not be a part of the their lives.  I therefore was convinced that the 
individual is committed to abstinence. 
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Therefore, I agree with the DOE consulting psychiatrist assessment that the individual has been 
rehabilitated from the Criteria J security concern. 
 
2.  Criterion F Security Concern 

      
It is clear that individual failed to disclose on his QNSP the police citation he received for being a 
minor in possession of alcohol and for “public affray.”  Failure to disclose derogatory information 
on a QNSP is a security concern.  The individual indicates he failed to provide the information 
because when he answered the question he focused on arrests and it did not occur to him that the 
DOE was asking about citations that were dismissed.  The individual argues that the fact that he 
provided full information about the two DWI arrests indicates that he was in good faith providing 
unflattering  information.  The individual has indicated he will be more careful and complete in the 
future.   
 
The individual failed to recognize that information about the two citations was required.  However, 
those events took place some time ago at a different stage of the individual’s life.  See 10 C.F.R. 
§710.7(c).  The fact that he readily provided full information about the DWI arrests at the time he 
completed the questionnaire indicates that he was willing to provide derogatory information when he 
was filling out his QNSP.  I believe his failure to provide the citation information on his QNSP was 
a careless oversight that will not recur.  Therefore, I am convinced  that the individual will be candid 
with the DOE in the future.  He has therefore mitigated the criterion F security concern.     
 
 VI. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concern under Criteria F and  J 
of 10 C.F.R. § 710.8.  In view of the record before me, I am persuaded that restoring the individual's 
access authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest.  Accordingly, I find that the individual's access authorization 
should be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective 
September 11, 2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the 
review is performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 23, 2004 
:   
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This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should not be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor.  In 2001, the individual was granted a DOE access
authorization.  An incident report received by the DOE in August
2002 indicated that the individual was hospitalized for psychiatric
care.  The DOE conducted a personnel security interview with the
individual in September 2002 (the 2002 PSI).  The individual was
hospitalized again in December 2002 for psychiatric care.  In
February 2003, a DOE-consultant Psychiatrist conducted a
psychiatric evaluation of the individual.  The DOE conducted a
second personnel security interview with the individual in April
2003 (the 2003 PSI).

In December 2003, the Manager for Personnel Security of the DOE
area office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  The Notification Letter
states that the individual has raised a security concern under
Sections 710.8(h) of the regulations governing eligibility for
access to classified material.  With respect to Criterion (h), the
Notification Letter finds that the individual was evaluated by the
DOE-consultant Psychiatrist in February 2003, and it is the DOE-
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consultant Psychiatrist’s opinion that the individual suffers from
“Bipolar Disorder, Most Recent Episode Manic, Severe with Psychotic
Features, In Remission.”  The Notification letter states that the
DOE-consultant Psychiatrist concluded in his evaluation that the
individual has an illness or mental condition of a nature which
causes, or may cause, a significant defect in his judgment or
reliability.  Specifically, he found that the individual’s signs
and symptoms were compatible with the DSM-IV-TR diagnosis of
Bipolar Disorder, Type I, Mixed. 

The Notification Letter also states that during the 2002 PSI, the
individual admitted to treatment and hospitalization with regard to
his mental/emotional state in July 2002 when he was diagnosed with
a bipolar condition and placed on medication for that condition.
It further states that the individual indicated that he was treated
for depression in 1995 or 1996 due to job loss and family stress,
and that he was treated in 1985 or 1986 for stress.  Finally, the
Notification Letter states that medical records indicate that in
July 2002, the individual’s treating physician (the initial
treating physician) diagnosed him with “Axis I: Bipolar disorder
versus psychosis not otherwise specified and Axis II: Personality
disorder not otherwise specified.”

The individual requested a hearing to respond to the security
concerns raised in the Notification Letter.  In his response to the
Notification Letter and in subsequent filings, the individual
contested the DOE-consultant Psychiatrist’s conclusion that the
individual has a mental condition that causes or may cause a
significant defect in his judgment and reliability.  He asserts
that recent medical records indicate that he has no current
psychiatric symptoms, and that his course of treatment has been
effective.  The hearing was convened in October 2004 (hereinafter
the “Hearing”), and the testimony focused on the concerns raised by
the DOE-consultant Psychiatrist’s diagnosis and the individual’s
efforts to mitigate those concerns.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a 
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convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
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1/ As indicated by the resume and testimony of the DOE-consultant
psychiatrist (TR at 8-9), he has extensive clinical experience
in diagnosing and treating mental illnesses.  He clearly
qualifies as an expert witness in this area.  

Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from three persons.  The DOE
presented the testimony of the DOE-consultant psychiatrist. 1/  
The individual testified and presented the testimony of his son.

A. The DOE-consultant Psychiatrist’s Initial Testimony

The DOE-consultant Psychiatrist testified that his diagnosis and
concerns were based on the individual’s record of four
hospitalizations for mental problems in recent years.  He stated
that these hospitalizations had reasonably consistent symptoms, and
that the diagnosis of bipolar disorder had been made on at least
one of these hospitalizations.  He added that the record of these
hospitalizations and the individual’s description of them at the
PSI’s, indicated that he was quite ill and “out of touch with
reality, psychotic.”  Transcript of Hearing (TR) at 10.  He
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testified that the increasing frequency of these hospitalizations
confirmed his belief that the individual suffered from bipolar
disorder.

Let me mention that my interview sustained my
impressions from reviewing the security file, and
basically there were four hospitalizations beginning in
1985, then 12 years later, in 1997, then only five years
later, in 2002, July, and then six months later, in
December of 2002.  This is rather classic of this
disorder, bipolar disorder, where if inadequately
treated, the episodes come quicker.  

TR at 11.  The DOE-consultant Psychiatrist also stated that the
individual’s statements to the DOE and at his psychiatric interview
indicated his failure to acknowledge that he had bipolar disorder.

[The individual], I felt was not entirely convinced that
he suffered from bipolar disorder.  He said in his most
recent personnel security interview, and in my interview,
that one of the two 2002 episodes was caused by
withdrawal from nicotine, that he missed a cigarette
break and that precipitated a reaction that was referred
to by the physician as mania, [the individual] said or
thought.  And I believe [the individual] felt that
honestly, that it was due to not having that nicotine.
On a precious episode [the individual] felt that there
was a possibility of one of the prescription medications
you were given might have precipitated an episode.  So I
felt [as] if [the individual] did not embrace his
condition of bipolar disorder, which I feel that he does
suffer from.  

TR at 11-12.  In this regard the DOE-consultant Psychiatrist noted
that due to the cyclic nature of bipolar disorder, it was difficult
for the individual to acknowledge his condition, even though his
changes in behavior had been extreme. 

And again, this is rather typical of this disorder, that
patients that have it tend not to come to grips with it.
And this is because of the cyclic nature of this
disorder.  The vast majority of the time, depending on
the severity of the disorder, the individual may be just
fine, may be a loving and successful family person and
employee.  But when an episode comes on, then there is a
striking and marked change in behavior, that is
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demonstrated by some of the dialogue from the security
interviews and my interview, and with some of his
behavior during the peak of one of these episodes, I
recall dashing out of a restaurant and feeling a need to
knock on neighborhood doors, asking for residents to call
911.  The police arrived and they used cuffs to bring you
to the hospital.

TR at 12.  The DOE-consultant Psychiatrist stated that he had
conducted a series of psychological tests on the individual,
including a personality inventory and a depression scale.  He said
that these tests were normal because when he interviewed the
individual, he was in full remission and the tests reflected his
current state of mind.  He emphasized that the core of his
impression that the individual had bipolar disorder was based on
the individual medical history and the descriptions of symptoms
provided by the individual.  TR at 13.

When asked to assess the individual’s probability of relapse, the
DOE-consultant Psychiatrist stated that individual’s history of
bipolar episodes indicated that he will have additional episodes in
the future.

And the life history of this disease is known.  And the
life history would say that it is lifelong comparable to,
say, diabetes, it doesn't go away.  It just goes into a
remission.  And after four episodes that required
hospitalization, in my opinion, the odds are that there
is a likelihood that there will be another.

TR at 14.  The DOE-consultant Psychiatrist also found that the
medications being taken by the individual were not adequate to
prevent future bipolar episodes.

First, the correct medication certainly does help prevent
and make milder subsequent episodes, but it does not
eliminate the chance.  But the other problem is that the
medications I saw that [the individual] was taking, were
not the appropriate medications. . . .

For this disorder, bipolar disorders, one needs to be on
one or more mood stabilizing medications.  And when there
is Bipolar Type I mania, full-blown mania, that can be
severe with psychotic features, many in the field would
say that antidepressants are contraindicated, or
certainly should be used only in the depths of
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2/ The five tests administered to the individual by the DOE-
consultant Psychiatrist were Done’s Depression, Gill-Brown
Obsessive OCD, Mini Patient Health Survey, Hamilton Anxiety Rating,
and Personality Assessment Inventory.

depression.  And as I recall, [the individual] was taking
an antidepressant, Wellbutrin, and an antipsychotic
agent, Risperdal, and was not on a first-line mood
stabilizing medication, though certainly the company that
makes Risperdal has attempted to advertise it as a mood
stabilizing agent.  It's a second-tier agent, in my
opinion, and not a first line.

TR at 15.  The DOE-consultant Psychiatrist added that even if the
individual were taking the best available medications, a
significant risk of his having future bipolar episodes would still
exist.

Taking the medication doesn't change the condition.  It
doesn't cure it. . . . [O]nce someone has bipolar
disorder, the best analogy is diabetes, you treat it,
but you don't cure it.

TR at 15-16.  He indicated that a finding that the individual had
minimized the risk of a future episode would require several
factors, including proper medication and “rather frequent” medical
follow-up, due to the severity of the individual’s bipolar
condition.  TR at 16.  He also stated that the individual would
have to acknowledge his bipolar condition in order to learn more
about his condition and to guard against future episodes.  TR
at 17.

In response to questions from the individual’s counsel, the DOE-
consultant Psychiatrist testified that the psychological tests that
he performed on the individual 2/  revealed no psychological
symptoms or problems, but that he did not believe that these tests
indicated a favorable prognosis for addressing future mental
problems.  He repeated his opinion that the tests measured the
individual’s mental condition on the day that he took the tests,
and could not assess the likelihood or severity of future episodes
of bipolar behavior.  TR at 25.  

The DOE-consultant Psychiatrist stated that the pattern of
increasing frequency of episodes evidenced by the individual’s
history indicated that he was likely to have bipolar episodes on a
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yearly basis.  TR at 30.  However, he stated that if the individual
showed that he has been asymptomatic for twenty-two months since
his December 2003 episode, it would not necessarily indicate that
his diagnosis of bipolar disorder was incorrect or that the
individual’s current medications are effectively preventing bipolar
episodes.  TR at 31-37.  

With respect to mitigating the risk of future episodes, the DOE-
consultant Psychiatrist emphasized that it is not enough that the
individual understand that he has some sort of mental condition
that he must be careful about.  Rather, the DOE-consultant
Psychiatrist stated that it was necessary for the individual to
acknowledge his bipolar condition and learn about it.  TR at 42-43.
He believes that the individual’s type of bipolar disorder is rare
and more treatment resistant because the depression and mania
symptoms are mixed together.

Bipolar is made up of manic episodes with or without
depressive episodes.  So one can have depression at one
point and then mania at another point, or they may just
have episodes of mania.  In [the individual’s] case, the
mania and depression get mixed together.  So I believe
he's got a subtype that's called Bipolar Type I mixed.
In other words, there are symptoms of mania and
depression that coexist.  It's rare, it's more treatment
resistant.

TR at 50-51.

B.  The Individual’s Son

The Individual’s Son testified that he is in his mid-twenties and
has resided with his father “off and on” for four or five years,
and that he has resided exclusively with his father for the last
year.  TR at 53-54.  At the time of his father’s July 2002 episode,
he was not living with his father.  TR at 54.  Nevertheless, he
indicated that his father had been exhibiting manic behavior
throughout the week prior to his arrest and hospitalization.  TR
at 57.  The day of the arrest, he and his sister met their father
at a restaurant and suggested that he get medical help for his
mental symptoms.  TR at 56.

The individual’s son added that his father had been exhibiting
manic behavior throughout the week prior to this episode.  In 2003,
following his father’s release from the veterans hospital, the son
moved in with his father.  He testified that his father’s medical
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condition has improved “dramatically” since 2002, and that he is
now able to get through the normal stresses of life a lot better
than before.  TR at 59.  He stated that he is aware that his father
is taking medication, but did not know what it was.  He stated
that, other than July 2002, he has not observed his father having
any episodes of manic behavior.  TR at 61.  He also has not
observed his father having “a bout of depression” since 2002.  TR
at 67-68.

C.  The Individual

In his response to the Notification Letter, the individual
challenged the DOE-consultant Psychiatrist’s conclusion that his
mental condition causes or may cause a significant defect in his
future judgment and reliability.

[The individual] contends that [the DOE-consultant
Psychiatrist’s] opinion is erroneous and should not be
given the same weight as his own treating physician. [The
individual’s] recent medical records indicate that no
current problems exist with regard to his condition and
that his course of treatment has been effective.
Further, [the individual] has experienced no
hospitalizations for his condition since December of
2002, a period of nearly two years.  This fact runs
contrary to [the DOE-consultant Psychiatrist’s] findings
and is probably the single best evidence that no
significant defect exists.

Individual’s September 15, 2004 “Initial Response to Agency’s
Decision Letter” at 2.  

In his testimony at the Hearing, the individual testified that he
completed two tours of duty in Vietnam during that conflict, and
that he had worked at a battalion aid station in Vietnam and
assisted with casualties.  He stated that what he witnessed was
difficult for him to see and experience, and that it has affected
him increasingly in recent years.  TR at 72.  He stated that during
his most recent hospitalization in December 2003 at a veterans
hospital, he was diagnosed by his treating physician (the veterans
hospital doctor) as suffering from post-traumatic stress disorder
and depression.  He testified that he was continuing to take the
two medications, Wellbutrin and Risperdal, that were prescribed for
him by this doctor.  TR at 74.
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The individual testified that in 1985 he was hospitalized for
depression which was caused by his divorce.  He stated that in 1997
he was hospitalized with major depression and took medications for
depression for about two years.  He said that he discontinued the
medications and counseling because he had a problem getting to see
the doctor.  TR at 76.  

With respect to his July 2002 hospitalization, he testified that he
was having problems with his son who had been arrested for
possession of marijuana.  He also noted that his father had had
surgery in February of 2002.  TR at 77.  He stated that he had
attempted to admit himself to a hospital the day before the
incident involving the police because he was having trouble
sleeping and felt that he needed medications.  He stated that he
failed to gain admittance to that hospital because his insurance
would not pay for it.  He stated that the following day, the police
gave him a ride to another hospital where he was admitted.  TR
at 79-80.

The individual testified that during his July 2002 hospitalization
he was prescribed Wellbutrin, and continued to take it.  However,
in December he admitted himself to a veterans hospital.  He stated
that he was still experiencing stress concerning his son, and that
he also experienced the death of an aunt in August 2002 and a
cousin in November 2002.  TR at 81.  He stated that he was having
trouble sleeping and felt that he needed more help than just the
medication that he was taking.  TR at 82.  He stated that both the
July and December 2002 hospitalizations were preceded by
depression, flashbacks, and sleep problems.

Well, I was having flashbacks of Vietnam, and I was
having trouble sleeping.  And by trouble sleeping, I mean
I’d go days without being able to sleep, and then when I
did sleep, I would only sleep an hour or two. . . . I
would cry a lot, and would have problems stopping crying.

TR at 87.

The individual testified that during his December 2002
hospitalization, which lasted 12 to 13 days, he had classes on
depression, counseling, and group sessions.  He stated his
treatment was more effective than his July 2002 hospitalization
because he gained a greater understanding of what was happening to
him.  He stated that he was able to discuss the problems that he
was having with memories of Vietnam and having flashbacks, and was
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able to spend more time with his doctors.  He stated that they
added Risperdal to his medications at that time.  TR at 82-83.

The individual testified that following the December 2002
hospitalization, he immediately returned to work and has not been
hospitalized since then.  He stated that he sees the veterans
hospital doctor now about once every six months.

She felt that I was doing so well that that’s all I
needed to have a scheduled appointment with her.  I
always can call and get an emergency appointment if I
felt I needed it, but I haven’t felt that I needed it.

TR at 85.  He testified that he has had no episodes of extreme
behavior since July 2002.  TR at 86.  He stated that he has had no
sleep problems in the past twenty-two months.  TR at 88-89.

When questioned by the DOE Counsel, the individual testified that
he suffered from depression and post traumatic stress disorder.  He
stated that the doctors who had been treating him since December
2002 through the veterans hospital had given him that diagnosis.
He stated that he disagreed with the diagnosis of bipolar disorder
given to him by the DOE-consultant Psychiatrist and by the doctor
who treated him during his July 2002 hospitalization.  TR at 98-99.
He stated that if he started to experience any symptoms of his
condition, he would contact the veterans hospital doctor for an
emergency appointment.  TR at 103.

D.  The DOE-consultant Psychiatrist’s Second Appearance

After hearing the testimony of the individual’s son and the
individual at the Hearing, the DOE-consultant Psychiatrist was
asked to comment concerning what he had heard.  He stated that:

I think it’s a very good sign that there have been no
subsequent episodes of depression or mania despite what I
consider incorrect medication, and apparently a lack of a
diagnosis of bipolar disorder.  I feel that the longer
[the individual] goes without a further episode, the
better.  I do not think that the current medication
regimen is ideal, given that I’m correct on this
diagnosis, which I feel confident in.

TR at 109.  He stated that the individual’s treatment would be
ideal for a major depressive episode but not where the individual
has experienced a manic episode.  He noted that in about fifteen
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percent of cases of bipolar disorder, the use of antidepressants
can flip the patient into a manic episode.  TR at 110.  

With regard to the veterans hospital doctor’s diagnosis, he stated
that the symptoms of post traumatic stress disorder (PTSD) involved
startled reactions to sudden noises and a general flattening of the
patient’s affect, and that the symptoms do not overlap with the
type of manic behavior that was exhibited by the individual in July
2002.  TR at 111.  When asked about the individual’s prognosis for
a future bipolar episode, the DOE-consultant Psychiatrist stated
that the possibility was less than it was when he examined the
individual in February 2003, but he believes that there is a risk
for a future episode.  TR at 115.  He declined to endorse the
individual’s continuing contact with the veterans hospital doctor
as a sufficient medical safeguard to mitigate this risk.

IV.  POST-HEARING SUBMISSIONS

At the Hearing, the individual’s counsel was unable to present the
testimony of the veterans hospital doctor, and the Hearing was
adjourned pending the convening of a telephone conference where her
testimony would be presented.  In a letter dated November 15, 2004,
the individual’s counsel stated that his repeated attempts to get
the veterans hospital doctor to testify concerning her treatment of
the individual had not been successful.  He requested a continuance
of the individual’s hearing until mid-December 2004 so that he
could present the testimony of an another medical expert.  He also
submitted medical records concerning the individual that he
obtained from the veterans hospital.  

In a letter to the parties dated November 16, 2004, I rejected the
request for a further continuance of the Hearing.  However, I held
open the record of the proceeding until December 15, 2004 in order
to permit the submission of additional affidavits and other
evidence concerning the individual’s medical condition.  In that
letter, I encouraged the DOE-consultant Psychiatrist to comment on
the individual’s veterans hospital medical records and on the
diagnosis of the veterans hospital doctor contained on those
records.  I also suggested information that the individual could
submit that would assist in mitigating the DOE’s concerns.  I noted
that the veterans hospital records did not extend past February
2002 and suggested that any more recent medical records of the
individual also should be submitted.  I encouraged the individual
to submit an additional psychiatric evaluation if he believed that
such evidence would help to mitigate the DOE’s concerns.  Finally,
I repeated what I stated a number of times during this proceeding 
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3/ The affidavit indicates that the Evaluating Psychiatrist is
board certified and has considerable professional experience in a
hospital setting.  I conclude that he qualifies as an expert
witness in this area. 

that it is essential that the individual provide evidence from
knowledgeable witnesses to corroborate his assertion that he has
had no episodes of mental illness since December 2002.  I suggested
that more recent medical records and letters from his treating
physicians and close relatives would help to provide this
corroboration.  November 16, 2004 Letter from Hearing Officer to
the parties, Case No. TSO-0130, at 1-2.

On December 15, 2004, the individual submitted an affidavit from a
psychiatrist (the Evaluating Psychiatrist) who examined him on two
occasions earlier in the month. 3/    In his affidavit, the
Evaluating Psychiatrist states that he is aware of the DOE’s
security concerns about the individual.  He also states that he has
reviewed the individual’s prior medical records, particularly those
of the veterans hospital concerning the individual’s December 2002
hospitalization.  He states that based on his time with the
individual, he has arrived at a diagnosis of (1) major Depression
with psychotic features, recurrent; (2) post traumatic stress
disorder; and (3) combat trauma.  He states that his diagnosis
“mirrors the diagnosis” of the individual’s treating physicians at
the veterans hospital, and further states that he “did not find any
indication that [the individual] suffers from bi-polar disorder.”
Evaluating Psychiatrist Affidavit at 2-3.  However, he finds that
even if the individual did suffer from bi-polar disorder, his
current medications would not be inappropriate.  He believes that
the individual’s hospitalization in December 2002 was due to the
medication he was taking at the time.  

The Evaluating Psychiatrist states that it is certainly likely that
the individual will suffer from a depressive episode again sometime
during his life.  However, he believes that this episode will not
be significant for several reasons.

First, he has gone approximately two years without a new
episode.  This indicates that his medications are
working, that he is compliant with them and that his
condition is under control.  Second, while under
treatment any episode would be muted in its severity.
Additionally, an episode would develop more slowly than
his previous episodes.  These factors would allow for
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early detection and treatment and greatly minimize the
frequency and severity of any future episodes. . . .

Based upon my time with [the individual], it is clear to
me that he understands the nature and severity of his
condition and the need for ongoing treatment.
Additionally, he is able to identify the warning signs of
an episode, allowing him to seek additional treatment.

Evaluating Psychiatrist Affidavit at 3-4.  He concludes that the
individual’s medical condition should not cause a significant
defect in judgment or reliability.  Id. at 4.

A copy of the Evaluating Psychiatrist’s affidavit was sent to the
DOE-consultant Psychiatrist.  In comments received by this Office
on January 18, 2005, the DOE-consultant Psychiatrist stated that he
believed that there was sufficient medical evidence to support the
diagnosis made by himself and by the individual’s doctor during his
July 2002 hospitalization that the individual suffers from bipolar
disorder.  He therefore declined to make any changes in his
findings and in his recommendations for treatment.

V.  ANALYSIS

Through his counsel and in his testimony at the Hearing, the
individual presented four arguments for the purpose of mitigating
the security concern.  The first is an assertion that the DOE-
consultant Psychiatrist did not have a sufficient basis for his
diagnosis of “Bipolar Disorder, Type I, Mixed” and that the
diagnosis is therefore erroneous.  Rather, he asserts that he
suffers from (1) major depression with psychotic features,
recurrent; (2) post traumatic stress disorder; and (3) combat
trauma.  The second contention is that the individual has acted in
accordance with the guidance of his doctors and is now taking
medications that are appropriate for treating his condition.  The
third contention is that he has not had a psychotic or manic
episode since July 2002.  Finally, he contends that his ongoing
regimen of medication, his semi-annual consultations with the
veterans hospital doctor, his skills at identifying an oncoming
depressive episode, and his access to emergency treatment are
sufficient to cope with any future episode of unusual behavior.
For the reasons stated below, I conclude that the arguments and
evidence presented by the individual do not resolve the security
concern.   
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4/ The individual’s counsel notes that the veterans hospital 
(continued...)

A.  Alleged Errors in the DOE-consultant Psychiatrist’s Diagnosis
of Bipolar Disorder

In his Response to the Notification Letter and in his Hearing
testimony, the individual argues that the DOE-consultant
Psychiatrist did not have a sufficient basis for arriving at his
diagnosis of bipolar disorder.  I do not agree.  The individual
does not dispute that he has incurred four inpatient
hospitalizations since 1985, with the last two occurring in July
and December 2002.  The individual’s medical record indicates that
in July 2002 he had been brought to the hospital by the police when
he became agitated at a restaurant, cursed the waitresses, and ran
through the neighborhood knocking on doors and causing
disturbances.  Also, it indicates that he had a history of
hallucinations and paranoid thought processes.  See Psychiatric
Assessment of Attending Physician dated July 26, 2002 at DOE
Exhibits, Tab 2, Exhibit 3.  This attending physician diagnosed the
individual with bipolar disorder and psychosis.  Id. at 2.  The
medical record further indicates that during his July 2002
hospitalization, the individual became angry on the psychiatric
unit and had to be restrained.  See Clinical Documentation Note
dated July 30, 2002, at DOE Exhibits, Tab 2, Exhibit 3. 

The DOE-consultant Psychiatrist acknowledged that the individual
may also suffer from post traumatic stress disorder, but stated
that that condition alone would not account for all of his
symptoms.  It is not clear that the veterans hospital doctors were
aware of the individual’s July 2002 behavior when they issued a
diagnosis during his December 2002 hospitalization that did not
include bipolar disorder.  Finally, I am not convinced by the
statement of the individual’s Evaluating Psychiatrist that he found
“no indication” that the individual suffers from bipolar disorder.
The DOE-consultant Psychiatrist’s testimony at the Hearing
indicates that individuals exhibit no symptoms or indications of
bipolar disorder except during an episode.  Although the Evaluating
Psychiatrist states that he reviewed the individual’s prior medical
records, he only refers specifically to the records of the
individual’s December 2002 hospitalization at the veterans
hospital.  His affidavit contains no mention of the manic behavior
exhibited by the individual prior to and during his July
hospitalization, or to the diagnosis of bipolar disorder made by
the attending physician during that hospitalization. 4/  
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4/(...continued)
doctor attributes the individual’s December 2002 symptoms chiefly
to a reaction to his medication, and that the Evaluating
Psychiatrist accepts this finding.  However, I do not know if they
would have reached this conclusion if they had been aware of the
symptoms and behavior that the individual exhibited prior to and
during his July 2002 hospitalization. 

Accordingly, I find that the evidence in the record supports the
DOE-consultant Psychiatrist’s diagnosis of bipolar disorder.  I
therefore find that the DOE properly invoked Criterion (h) in
suspending the individual’s access authorization.

B.  The Effectiveness of the Individual’s Current Medication

The individual testified that he is following the advice of the
veterans hospital doctor in taking Wellbutrin and Risperdal to
treat his ongoing mental condition.  He asserts that this regimen
has protected him from experiencing any depressive and/or manic
episodes since December 2002.  In his comments at the hearing, the
DOE-consultant Psychiatrist states that the individual’s medicines
are not adequate to prevent future bipolar episodes.  He states
that in about fifteen percent of bipolar patients who are given an
antidepressant, the effect of the antidepressant is to “flip” them
into a manic episode.  He also states that he does not consider
Risperdal to be a “first-line mood stabilizing medication,”
although he acknowledges that the manufacturers of Risperdal have
attempted to advertise it as a mood stabilizing agent.  In his
affidavit, the Evaluating Psychiatrist states that the combination
of Wellbutrin and Risperdal is effective for treating bipolar
disorder.  He notes that Risperdal may be used as a mood stabilizer
and has been approved by the Federal Drug Administration for the
treatment of bipolar disorder, among other uses.

I find considerable merit in the individual’s argument that the
effectiveness of his medical regimen of Wellbutrin and Risperdal
would be demonstrated by a showing that he has not had a depressive
and/or manic episode in the period of almost two years since he
began taking the drugs.  If this assertion of almost two years
without medical symptoms was supported by sufficient evidence, I
would find that his medicines are currently effective in preventing
his symptoms.  However, as discussed below, I do not believe that
the individual has corroborated his assertion that he has been free
of symptoms since his December 2002 hospitalization. 
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5/ In this regard, I note that the Hearing record reflects that
in addition to his son, the individual maintains close contact with
his father and his daughter.  TR at 67.

C. Evidence Concerning the Individual’s Alleged Absence of
Symptoms Since 2002

The individual contends that he has not had a psychotic or manic
episode since July 2002 and that he has not had a depressive
episode since December 2002.  At the telephone conference call
convened in this proceeding on October 14, 2004, I told the
individual’s counsel that in order to the individual to
substantiate his assertion that he has been free of symptoms since
2002, he needs to present sufficient corroborative evidence from
knowledgeable witnesses.  I repeated this advice at the outset of
the Hearing.  TR at 5.  Nevertheless, at the Hearing the individual
presented only his testimony and the testimony of his son
concerning the absence of depressive and/or manic episodes since
2002.  While I find that his son’s testimony was helpful, it was
not sufficient by itself to convincingly corroborate the
individual’s assertions.  A scheduled witness, the individual’s
supervisor, who was to testify concerning the individual’s
attendance, reliability and work performance in recent months, did
not testify at the Hearing.  Another scheduled witness, the
individual’s treating physician (the veterans hospital doctor) also
did not testify.  

In my November 16, 2004 letter to the parties, I again noted that
it is essential for the individual to provide evidence from
knowledgeable witnesses to corroborate his assertion that he has
had no episodes of mental illness since December 2002.  I stated
that his submission of recent medical records and letters from his
treating physicians and close relatives would help to provide this
corroboration. 5/   However, the only additional evidence received
from the individual prior to the December 15, 2004 deadline was the
Affidavit of the Evaluating Psychiatrist.

Accordingly, I find that the individual has not demonstrated that
he has had no psychotic, manic or depressive episodes since  2002. 

D.  The Individual’s Level of Risk for Future Bipolar Episodes 

The individual contends that he is very unlikely to have a future
manic and/or depressive episode severe enough to affect his
judgment and reliability.  He asserts that his symptoms are well-
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controlled by his medication.  He states that any new episodes
would be muted in severity and would develop slowly because he is
on medication.  This assertion is supported by the Affidavit of the
Evaluating Psychiatrist.  The individual also contends that he can
identify the onset of symptoms at an early stage, and can contact
the veterans hospital doctor or the veterans clinic at any time to
get help.  However, the DOE-consultant Psychiatrist testified that
there is a significant risk of recurrent episodes of manic or
psychotic behavior associated with bipolar disorder.  He also
stated that it was important for the individual to acknowledge his
bipolar condition in order to guard against future episodes.

I find that the individual has not demonstrated that he is at low
risk for future of depressive and/or manic bipolar episodes that
would negatively affect his judgment and reliability.  As discussed
above, he has not demonstrated that he has been free of symptoms
since 2002.  Nor has he corroborated his assertion that he is
currently under medical treatment that will permit him to address
the onset of depressive and/or manic symptoms on an emergency
basis.  Finally, the individual clearly does not acknowledge that
he suffers from bipolar disorder and has no therapeutic
relationship or medical support system specifically addressing his
bipolar disorder.  Even if his assertions concerning his current
support system were substantiated, it is not clear that a system
designed to cope with a diagnosis of “major depression with
psychotic features” and “post traumatic stress disorder” can also
cope with the onset of a bipolar episode.  The possibility of a
future episode similar to the one that the individual experienced
in July 2002, during which his functioning, judgment and
reliability were all significantly impaired, poses a security risk
to the DOE.  I conclude that under the circumstances present in
this case, the individual has not demonstrated that the probability
of his suffering a future bipolar episode and the consequences of



- 19 -

6/ See Personnel Security Hearing (Case No. TSO-0031), 28 DOE
¶ 82,950 (2003) (possibility of relapse was too great for
individual with Bipolar Affective Disorder to retain her
access authorization); Personnel Security Hearing (Case No.
VSO-0358), 28 DOE ¶ 82,755 (2000) (possibility of relapse was
too great for individual with Bipolar I Disorder to retain his
access authorization); and Personnel Security Hearing (Case
No. VSO-0150), 26 DOE ¶ 82,789 (1997) aff’d Personnel Security
Review, Case No. VSA-0150, 27 DOE ¶ 83,002 (1997) (aff’d OSA
1998) (possibility of relapse was too great to allow an
individual with Bipolar I Disorder to retain his access
authorization).

such an episode do not pose a significant security risk to the DOE.
6/   

VI. CONCLUSION

For the reasons set forth above, I find that the DOE properly
invoked Criterion (h) in suspending the individual’s access
authorization.  After considering all the relevant information,
favorable or unfavorable, in a comprehensive and common-sense
manner, I find that the evidence and arguments advanced by the
individual do not convince me that he has sufficiently mitigated
the security concerns accompanying that criterion.  In view of
Criterion (h) and the record before me, I cannot find that
restoring the individual’s access authorization would not endanger
the common defense and would be clearly consistent with the
national interest.  It therefore is my conclusion that the
individual’s access authorization should not be restored. The
individual may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: January 26, 2005
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1/  Access authorization is defined as an administrative determination that an individual is eligible
for access to classified matter or is eligible for access to, or control over, special nuclear material.
10 C.F.R. § 710.5(a).   Such authorization will be referred to from time to time in this Decision as
access authorization or security clearance.

2/  The individual had also been arrested for DWI in  January 2001, and December 1987.

*  The original of this document contains information which is subject to withholding
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and
replaced with XXXXXX’s.

June 30, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 6, 2003

Case Number: TSO-0131

This Decision concerns the eligibility of  XXXXXXXXXXXXXXX  (the Individual) to
possess an access authorization under the Department of Energy (DOE) regulations set
forth at 10 C.F.R. Part 710, Subpart A, entitled "General Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."1/ A
Local Security Office suspended the Individual’s access authorization pursuant to the
provisions of Part 710.  As discussed below, after carefully considering the record
before me in light of the relevant regulations, I have determined that the Individual's
access authorization should not be restored.

I. Background

The Individual is employed by a contractor at a DOE facility.  The facts as stated in the
February 13, 2004 Notification Letter are unchallenged.  The Individual was charged
with Driving While Intoxicated (DWI) in August 2002.  DOE Exhibit  (DOE Ex.) 1 at 3.2/

Because of the arrest, he was evaluated by a DOE consulting psychiatrist.  Id.  When the
psychiatrist evaluated the Individual after the August DWI arrest, he found that he met
diagnostic criteria for Alcohol Abuse set forth in the Diagnostic and Statistical Manual
of the American Psychiatric Association, 4th edition, Test Revision (DSM-IV-TR).  Id.
The DOE consulting psychiatrist opined that the Individual needed one year of
outpatient treatment, with maintenance of sobriety, to demonstrate  adequate evidence
of rehabilitation or reformation.  DOE Ex. 3 at 9.  



- 2 -

3/  Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

Because the derogatory information concerning the Individual  had not been resolved,
the Local Security Office obtained authority to initiate this administrative review
proceeding.  The Local Security Office then issued a Notification Letter to the
Individual, citing the DOE consulting psychiatrist’s diagnosis of Alcohol Abuse as
derogatory information that created a substantial doubt as to the Individual’s continued
eligibility for an access authorization under 10 C.F.R. § 710.8(j) (Criterion J).3/ 

Upon receipt of the Notification Letter, the Individual requested a hearing.  The DOE
transmitted the hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  See 10 C.F.R.
§ 710.25(a), (b).  I convened a hearing in this matter as prescribed by the DOE
regulations.  See 10 C.F.R. § 710.25(g). 

At the hearing, the Individual was represented by his previous supervisor.  He offered
his own testimony as well as the testimony of his counselor, his current supervisor, a
medical doctor who evaluated him in 2003, his wife, and his previous supervisor.  The
Local Security Office presented one witness, the DOE consulting psychiatrist.  The Local
Security Office entered 23 exhibits into the record.  The Individual entered 3 exhibits.  

II. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued
access authorization eligibility." 10 C.F.R. § 710.10(a).   After a question concerning an
individual’s eligibility for an access authorization has been properly raised, the burden
shifts to the individual who must come forward with convincing factual evidence that
"the grant or restoration of access authorization to the individual would not endanger
the common defense and security and would be clearly consistent with the national
interest."  See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7©)):  the nature,
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to
include knowledgeable participation; the frequency and recency of the conduct; the age
and maturity of the Individual at the time of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure,
coercion, exploitation, 
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or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.

After consideration of all the relevant information in the record, I conclude that the
security concerns raised by the derogatory information have not been mitigated.
Consequently, it is my decision that the Individual’s access authorization should not be
restored.

III.  Findings of Fact 

The derogatory information concerning Criterion J centers on the Individual’s diagnosis
of Alcohol Abuse.  Such a diagnosis always raises security concerns.  In response to
these concerns, however, the Individual maintains that he has changed his lifestyle and
no longer drinks.  As stated previously, the relevant facts in this case are not in dispute. 

The Individual has had three DWI arrests over a period of 16 years.  However, the last
two occurred within a year and a half of each other.  Because of the last two reported
DWI arrests, the Local Security Office interviewed the Individual and concluded that he
should be evaluated by a DOE consulting psychiatrist.  In reaching this decision, the
Local Security Office relied on a previous evaluation conducted by the same DOE
consulting Psychiatrist as well as the previous 1987 DWI arrest. 

Subsequent to his 2003 interview with the Individual, the DOE consulting psychiatrist
wrote a report on the Individual describing his findings.  DOE Ex. 3.  The report states
that the DOE consulting psychiatrist examined the Individual and administered the
Minnesota Multiphasic Personality Inventory–2 (MMPI-2) .  The Individual was also
given a number of laboratory tests.   All the test results were normal and showed no
alcohol or drug use.  Based upon the examination and his review of the DOE records,
the DOE consulting psychiatrist determined that the Individual met two of the
diagnostic criteria for “Alcohol Abuse” contained in the DSM-IV.  Id. at 7.  In the Report,
he also opined that the Individual had not shown adequate rehabilitation, and he would
recommend that the Individual have at least one year of abstinence and a year of
outpatient treatment for the Individual to be considered rehabilitated or reformed.  Id.
at 9.  Elaborating further, the DOE consulting psychiatrist indicated that intensive
participation in Alcoholic Anonymous (AA), attending at least one meeting a week,
would be required to provide adequate treatment.  Id.  He also suggested, but did not
require, that the Individual obtain a sponsor at AA.  Id.    

V.   The Hearing

The Individual testified on his own behalf.  The Individual testified that he has been
going to AA regularly since April 2003.  Hearing Transcript at 16 (Hrg. Tr.).  The AA
group he attends is anonymous, so he could not get a sign in sheet or anyone to come to
the hearing to testify.  Id.  He testified that sometimes he goes three times a week and
sometimes he goes once a week.  His attendance depends on his family responsibilities.
Id.  He testified 
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that he did not go to AA meetings when he was on official travel because of the
schedule of the meetings.  Id.   While currently abstinent, the individual admitted he
had consumed alcohol once in July 2004 and on one other occasion prior to that but
since April 2003.  The Individual testified that he last consumed alcohol at the end of
July 2004.  Id.  He testified that his alcohol consumption at that time was caused by the
stress resulting from the birth of his second child.  Id.  He stated that he has not
consumed alcohol since the end of July 2004 and drank on one occasion prior to that
since April 2003.  Id.  He testified that he realizes now that he cannot even have an
occasional drink on social occasions.  Hrg. Tr. at 32.

Two of the Individual’s supervisors also testified.  Both supervisors praised his work.
One supervisor, who also served as the Individual’s representative, reported the
Individual for “fitness for duty.”  Hrg. Tr. at 84.  He testified that reporting someone in
for fitness for duty is an expression of a concern that there may be a problem with the
employee.  Id. at 86.  He testified that he visited the Individual while the Individual was
on travel.  The day the supervisor visited, the Individual was absent.  Another co-
worker at the travel site indicated that he thought the Individual’s absence might be
related to alcohol use and stated that he had some experience with a person who
consumes excessive amounts of alcohol.  Id. at 84.  The supervisor reported him for
fitness for duty not because he had any direct knowledge or suspicion that the
Individual has a problem with alcohol, but because he was concerned that there might
be a problem with the individual.  Id.  This supervisor also testified that since the
Individual was reported for fitness for duty, the Individual’s attitude about alcohol has
changed.  Id.  He believes the Individual has accepted responsibility for the problem.  Id.

The Individual’s wife testified on his behalf.  She testified that she has seen a change in
the Individual since he has attempted to maintain sobriety.  Hrg. Tr. at 72.  She testified
that the Individual himself will tell you he is an alcoholic.  She testified that he goes to
meetings sometimes two or three times a week.  Id.  Other weeks, because of family
obligations, he will go less frequently.  Id. at 79.  She stated that he does not drink at all
in social situations now.  Id. at 73.  She also stated that they attended a family marriage
celebration where alcohol was prevalent.  The day after all the company left, the
Individual stated that he had to go to a meeting, because of the alcohol that had been
present at the social functions surrounding the wedding.  Id. at 73.  She stated that there
has been a lot of stress in their relationship because of the recent birth of their second
child, but she sees a real change in her husband since the end of July 2004.  Id.  

The Individual’s counselor testified for the Individual.  He stated that the Individual
first came to see him as a result of a fitness for duty referral .  Hrg. Tr. at 59.  He stated
that he met with the Individual twelve times in six months.  He believes that the
Individual is serious about his dealing with his problem.  Id. at 60.  The Individual’s
Counselor testified that the Individual was open about his problem.  Id. at 68.  He
continued that he was not concerned about the fact that the Individual did not have a
sponsor at AA.  Id. at 64.   He 
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was, however,  concerned about the Individual consuming alcohol on two occasion,
once in May or June of 2004 and the other in July 2004.  Id. at 66.  

A physician who evaluated the Individual pursuant to the request for a fitness for duty
report testified.  He stated that he asked the Individual to get a sponsor at AA.  Hrg. Tr.
at 53.  He was concerned the Individual had not gotten a sponsor, but the Individual’s
counselor did not have concerns, so the Employee Assistance Program Office closed the
fitness for duty report with no negative finding.  Id. at 55.  

At the hearing, the DOE Psychiatrist reiterated  his diagnosis.  Pursuant to the DSM-IV-
TR, for someone to be diagnosed as abusing alcohol, he must meet at least one criterion
from a list of criteria.  Hrg. Tr. at 94.  First, he determined that the Individual met
Criterion (2): “recurrent alcohol use in situations in which it is physically hazardous.”
He stated that the Individual’s three DWI citations fulfill Criterion (2) because driving
an automobile can be physically hazardous.   Id.  He also concluded that the Individual
had met Criterion (3): “recurrent alcohol-related legal problems.”  Id.  Again, the
Individual’s three DWIs fulfill this criterion.  The DOE Psychiatrist stated that the
Individual’s continued alcohol use and driving in the face of warnings by DOE also
fulfilled Criterion 3.  Id.  The DOE consulting psychiatrist concluded that he would
recommend that the Individual be abstinent from July 2004, the last time he consumed
alcohol, for a period of one year.  Id. at 109.  

V.  Findings and Conclusions

After reviewing the expert psychiatric testimony presented in this case as well as the
other evidence contained in the record, I find that the Individual does have an alcohol
problem that raises a security concern.  I also find that although the Individual is on the
road to rehabilitation or reformation, his relapses in May and July of 2004 show
inadequate evidence of rehabilitation or reformation.  I was impressed with the candid
testimony of both the Individual and his wife.  Also in his favor, he has the support of
his supervisor.  His family life is stressful with the arrival of a new baby.  However, he
is seeing a counselor regarding that stress.  I believe the Individual is committed to
sobriety; however, at the time of the hearing, he was only six months into the one year
requirement laid out by the DOE consulting psychiatrist. 

In sum, I find the expert testimony of the DOE consulting psychiatrist, the physician,
and the Individual’s counselor convincing.  Consequently, I find that concerns raised by
the Individual’s diagnosis of alcohol abuse have not been mitigated at the time of the
hearing. 

IV. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raises a
doubt regarding the Individual’s eligibility for a security clearance.  However, as
explained in this Decision, I find the Individual did not mitigate the DOE’s Criterion J
concerns 
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regarding his alcohol abuse.  I am therefore unable to find that restoring the
Individual’s access authorization would not endanger the common defense and security
and would be consistent with the national interest.  Accordingly, I find that the
Individual’s access authorization should not be restored.

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: June 30, 2005



1/  Access authorization is defined as an administrative determination that an individual is eligible
for access to classified matter or is eligible for access to, or control over, special nuclear material.
10 C.F.R. § 710.5(a).   Such authorization will be referred to from time to time in this Decision as
access authorization or security clearance.

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and
replaced with XXXXXX’s.

May 11, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 26, 2004

Case Number: TSO-0132

This Decision concerns the eligibility of xxxxxxxxxxxxxxx (the Individual) to possess an
access authorization under the Department of Energy (DOE) regulations set forth at
10 C.F.R. Part 710, Subpart A, entitled "General Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."1/ A Local Security
Office denied the Individual’s request for an access authorization pursuant to the
provisions of Part 710.  As discussed below, after carefully considering the record before
me in light of the relevant regulations, I have determined that the Individual's access
authorization should not be granted.

I. Background

The Individual is employed by a contractor at a DOE facility.  The Individual was charged
with possessing an open container of an alcoholic beverage in 2000.  DOE Exhibit  (DOE
Ex.) 1 at 2.  In December 1993, he was charged with Driving While Intoxicated (DWI).  Id.
He was also charged with DWI in 1989 and November 1990 or 1991.  Id. at 2. Because of these
charges, he was evaluated by a DOE consulting psychiatrist.  Id.  The DOE consulting
psychiatrist found that the Individual met diagnostic criteria for Alcohol Dependence in
early partial remission as set forth in the Diagnostic and Statistical Manual of the American
Psychiatric Association, 4th edition, Text Revision (DSM-IV-TR).  Id.  The DOE consulting
psychiatrist opined that the Individual needed one or two years of moderately intense
outpatient treatment, with maintenance of sobriety, to demonstrate adequate evidence of
rehabilitation or reformation.  DOE Ex. 3 at 10.  
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2/  Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

Because the derogatory information concerning the Individual  had not been resolved, the
Local Security Office obtained authority to initiate this administrative review proceeding.
The Local Security Office then issued the Notification Letter to the Individual, citing the
DOE consulting psychiatrist’s diagnosis of Alcohol Dependence as derogatory information
that created a substantial doubt as to the Individual’s eligibility for an access authorization
under 10 C.F.R. § 710.8(j) (Criterion J).2/ 

Upon receipt of the Notification Letter, the Individual requested a hearing.  The DOE
transmitted the hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  See 10 C.F.R.
§ 710.25(a), (b).  I convened a hearing in this matter as prescribed by the DOE regulations.
See 10 C.F.R. § 710.25(g). 

At the hearing, the Individual was represented by an attorney.  The Individual offered his
own testimony as well as the testimony of a clinical psychologist.  The Local Security Office
presented one witness, the DOE consulting psychiatrist.  The Local Security Office entered
10 exhibits into the record.  The Individual entered 9 exhibits.  

II. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued access
authorization eligibility.”  10 C.F.R. § 710.10(a).  After a question concerning an individual’s
eligibility for an access authorization has been properly raised, the burden shifts to the
individual who must come forward with convincing factual evidence that "the grant or
restoration of access authorization to the individual would not endanger the common
defense and security and would be clearly consistent with the national interest."  See
10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.
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After consideration of all the relevant information in the record, I conclude that the security
concerns raised by the derogatory information have not been mitigated.  Consequently, it
is my decision that the Individual’s access authorization should not be granted.

III.  Findings of Fact 

The derogatory information concerning Criterion J centers on the Individual’s diagnosis
of Alcohol Dependence.  The facts giving rise to the diagnosis and the diagnosis itself are
not in dispute.  Such a diagnosis always raises security concerns.  In response to these
concerns, however, the Individual maintains that he has changed his lifestyle and no longer
drinks. 

The Individual had three DWI arrests over a period of approximately five years.  The last
incident occurred in 1993.  Because of the reported DWI arrests, the Local Security Office
interviewed the Individual and concluded that he should be evaluated by a DOE
consulting psychiatrist.  In reaching this decision, the Local Security Office relied on the
previous DWI arrests.  

Subsequent to his 2003 interview with the Individual, the DOE consulting psychiatrist
wrote a report on the Individual describing his findings.  DOE Ex. 3.  The report states that
the DOE consulting psychiatrist examined the Individual and administered the Minnesota
Multiphasic Personality Inventory–2 (MMPI-2) .  The Individual was also given a number
of laboratory tests.   The test results showed no alcohol or drug use.  The laboratory tests
did show an abnormally elevated Gamma GT liver enzyme level.  DOE Ex.  3 at 6.  Based
upon the examination and his review of the DOE records, the DOE consulting psychiatrist
determined that the Individual met five of the diagnostic criteria for “Alcohol Dependence”
contained in the DSM-IV.  Id. at 7-8.  In the Report, he also opined that the Individual had
not shown adequate rehabilitation or reformation, and he would recommend that the
Individual have at least one or two years of abstinence and of moderately intensive
outpatient treatment for the Individual to be considered rehabilitated or reformed.  Id. at
9.  Elaborating further, the DOE consulting psychiatrist indicated that moderately intensive
outpatient treatment could consist of participation in Alcoholic Anonymous (AA),
attending a meeting a few times a week.   Id.  at 8.  

V.   The Hearing

The Individual testified on his own behalf.  The Individual disputed that he had ever been
arrested for an open container of alcohol.  Hearing Transcript (Hrg. Tr.)  at 119.  He stated
that he received a citation.  Id.  at 120.  The Individual stated that he was twenty years old
when he received his first DWI.  The second DWI, which occurred in 1991, was dismissed.
Hrg.  Tr.  at 119.  His third DWI, which occurred in 1993, resulted in fines and possibly
community service.  Id.  The Individual stated that he would like to get into a treatment
program.  Id.  at 128.  He had tried one treatment program, but it was depressing and
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3/  An elevated Gamma GT Liver Enzyme Level can indicate that an individual has recently consumed
alcoholic beverages, usually in significant amounts.  

repetitive.  Id.  at 129. He knows of an AA meeting that he would like to attend, but has not
done so yet.  Id. The Individual stated that he has been married for five years and
purchased a new home.  Id.  at 122.  He stated that his alcohol consumption has changed.
Id.  He last consumed an alcoholic beverage in July 2005.  Id.  at 124.  

A clinical psychologist testified on the Individual’s behalf.  The psychologist met with the
Individual twice and conducted two tests, the Personality Assessment Inventory (PAI) and
the Substance Abuse Subtle Screening Instrument (SASSI). Hrg. Tr. at 81, 83.  The
psychologist also reviewed the DOE Psychiatrist’s report.  The psychologist is not the
Individual’s treating psychologist.  The psychologist testified that the analysis of the PAI
led to some concern that the Individual may have a problem with alcohol.  However, he
continued that the SASSI suggested that the problem was in the past.  Id. at 84.  The
Psychologist discussed the Individual’s elevated Gamma GT Liver Enzyme level,3/ but it
was not of concern to him, because it was not abnormally high, just slightly elevated.  Id.
at 95-100.  He continued that different laboratories have different levels for their tests.  The
results of the laboratory tests that the Psychologist performed on the Individual were all
within the normal range.  Id.  The Psychologist testified that he advised the Individual to
get treatment for his possible alcohol problem.  Id.  at 108.  He met with the Individual for
a second time two days before the hearing and reiterated that he should get treatment.  At
that time, the Individual told him that he had attended one treatment facility, but it was not
a proper fit for him.  The Psychologist testified that he told the Individual he should seek
out an Alcoholic Anonymous (AA) meeting to attend.  Id.  The Psychologist concluded that
at the present time the Individual does not have a problem with alcohol.  Id.  at 105.  He
continued that the Individual would be “well advised to say, I’m not going to drink at all.”
Id.  

At the hearing, the DOE Psychiatrist reiterated  his diagnosis.  Pursuant to the DSM-IV-TR,
for someone to be diagnosed as Alcohol Dependent, he must meet at least three criteria
from a list of seven criteria.  Hrg. Tr. at 74.  First, he determined that the Individual met
Criterion 1 as evidenced by his increasing tolerance to alcohol.  Hrg.  Tr.  at 73.  Second, he
determined  that the Individual met Criterion 4 as shown by his attempt to stop drinking
alcohol or reduce the amount he consumed and his attendance at a treatment facility and
AA.  Hrg. Tr.  at 74; DOE Ex.  3 at 7-9.  He continued that the Individual met Criterion 7
because he continued using alcohol despite the fact that his physician told him he had an
ulcer and that drinking alcohol made it worse.  Hrg.  Tr.  at 74; DOE Ex.  3 at 7.  Finally, the
DOE Psychiatrist concluded that the Individual met Criteria 2 and 3 as a result of his
alcohol related legal problems.  DOE Ex.  3 at 7.  The DOE consulting psychiatrist did state
that he would change his diagnosis from Alcohol Dependence, early partial remission, to
Alcohol Dependence, sustained partial remission.  Hrg.  Tr.  at 137.  He concluded that he
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believes it would be hazardous for the Individual to consume alcohol, even in moderation.
Id.  at 138.  The DOE Psychiatrist stated that the Individual appears to be heading in the
right direction.  He has had some treatment; he has had times of sobriety; he has cut down
on his consumption of alcohol.  Id. at 139.  The DOE Psychiatrist concluded that the
Individual needs to demonstrate to himself and DOE that he can be abstinent for one year.
Id.  He believes that getting support for that, from a treatment facility or AA, would be
crucial.  Id.  

V.  Findings and Conclusions

After reviewing the expert psychiatric testimony presented in this case as well as the other
evidence contained in the record, I find that the Individual is Alcohol Dependent, as
diagnosed by the DOE Psychiatrist.  Even the Individual’s psychologist opined that the
Individual should not consume alcoholic beverages.  Hrg.  Tr.  at 105.  This diagnosis raises
a security concern.  I also find that, although the Individual is on the road to rehabilitation
or reformation, he has not shown adequate evidence of rehabilitation or reformation.  I was
impressed with the candid testimony of the Individual.  His family life appears to be
established with his marriage of five years and his purchase of a new home.  However, he
has not attended AA on a regular basis nor has he been abstinent.  Both his psychologist
and the DOE Psychiatrist recommended that he maintain sobriety and attend AA or some
other type of outpatient treatment facility. 

In sum, I find the expert testimony of the DOE consulting psychiatrist and the Individual’s
psychologist convincing.  Consequently, I find that concerns raised by the Individual’s
diagnosis of alcohol dependence were not mitigated at the time of the hearing. 

IV. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raises a
doubt regarding the Individual’s eligibility for a security clearance.  However, as explained
in this Decision, I find the Individual has not mitigated the DOE’s Criterion J concerns
regarding his alcohol dependence.  I am therefore unable to find that restoring the
Individual’s access authorization would not endanger the common defense and security
and would be consistent with the national interest.  Accordingly, I find that the Individual’s
access authorization should not be restored.

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: May 11, 2006



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

*  The original of this document contains information which is subject to
withholding from disclosure under 5 U.S.C. 552.  Such  material has been deleted
from this copy and replaced with XXXXXX’s.

                   February 18, 2005

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: July 26, 2004

Case Number: TSO-0133

This Decision concerns the eligibility of XXXXX XXX XXXXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set
forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."1/ A
Department of Energy (DOE) Operations Office suspended the individual's access
authorization under the provisions of Part 710. This Decision considers whether, on
the basis of the evidence and testimony presented in this proceeding, the
individual’s access authorization should be restored.  As set forth in this Decision, I
have determined that the individual’s request for a security clearance should not be
restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides
that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger the 
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common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

In this instance, the individual was granted a security clearance from DOE after
gaining employment with a DOE contractor.  However, the local DOE security office
(DOE Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being suspended pending the
resolution of certain derogatory information that created substantial doubt
regarding his eligibility.  This derogatory information is described in a Notification
Letter issued to the individual on April 12, 2004, and falls within the purview of
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R.
§ 710.8, subsections h, j and l.  More specifically, the Notification Letter alleges that
the individual: 1) “has an illness or mental condition which in the opinion of a
psychiatrist causes, or may cause, a significant defect in judgment and reliability of
[the individual]; 2) “is a user of alcohol habitually to excess, or has been diagnosed
by a psychiatrist as alcohol dependent or as suffering from alcohol abuse,”and 3)
“has engaged in unusual conduct or is subject to circumstances which tend to show
that he is not honest, reliable, or trustworthy; or which furnishes reason to believe
that he may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of national security.”  10 C.F.R.
§§ 710.8(h), (j) and (l) (Criterion H, Criterion J and Criterion L, respectively). The
bases for these findings are summarized below.

With regard to Criteria H and J, the Notification Letter states that on July 24,
2004, the individual was evaluated by a DOE consultant-psychiatrist (DOE
Psychiatrist) who diagnosed the individual with Alcohol Dependence With
Physiologic Dependence, in Active Use.  According to the DOE Psychiatrist’s report,
this is a mental condition that causes or may cause a significant defect in the
individual’s judgment or reliability.  Under Criterion L, the Notification Letter
states that the individual has had six alcohol-related arrests since 1978.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on July 26,
2004, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On July 27, 2004, I was appointed as Hearing
Officer in this case.  After conferring with the individual and the appointed DOE
Counsel, 10 C.F.R. § 710.24, a hearing date was established.  At the hearing, the
DOE Counsel called the DOE Psychiatrist as its sole witness.  Apart from testifying
on his own behalf, the individual called as witnesses his wife, his supervisor and  a
co-worker who is also a close friend.  The transcript taken at the hearing will be
hereinafter cited as "Tr.".  Various documents that were submitted by the DOE
Counsel and the individual during this proceeding constitute exhibits to the hearing
transcript and will be cited as "Exh.".
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Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will
indicate instances in which there are disparate viewpoints regarding the
information presented in the record.

The individual accepted a position with a DOE contractor in 1979, and was granted
a security clearance in 1980.  The individual was granted a security clearance
despite information received by DOE Security that the individual had two prior
alcohol-related arrests, first on April 2, 1978, on a charge of Driving While
Intoxicated (DWI) and second on  December 22, 1979, on charges of Reckless
Driving and Public Intoxication. After receiving his security clearance, the
individual had a third alcohol-related arrest on March 8, 1982, again on a charge of
DWI.  Following this incident, the individual assured DOE Security that he had
learned his lesson and would never again drive after drinking.  Three years later,
on  November 30, 1985, the individual was arrested on a charge of Public
Intoxication. In this incident, the individual was arrested while staggering down
the road following a car accident in which he was a passenger. Pursuant to this
incident, DOE Security conducted a Personnel Security Interview (PSI) with the
individual on August 8, 1987.  During the PSI, the individual stated that he did not
have a drinking problem but was instead the victim of bad luck.  The individual was
referred to a DOE psychiatrist for evaluation and ultimately was again allowed to
retain his security clearance.  On  July 18, 1992, the individual was again arrested,
in this instance on a charge of Public Intoxication.  Similarly, the associated
security concerns were eventually resolved in favor of the individual. 

On the night of November 28, 2002, the individual had a sixth arrest stemming
from his use of alcohol.  On this occasion, the individual and his nephew went out to
a bar after having Thanksgiving dinner with their family.  At the bar, the
individual reportedly consumed four 18 - 20 ounce beers and a shot of whiskey over
a six-hour period before attempting to drive home.  According to the individual, he
mistakenly thought he was in a 70 mph zone and he increased his speed because his
nephew needed to use the restroom.  The individual was pulled over at 2:30 a.m. for
speeding,  traveling 82 mph in a 45 mph zone.  The police officer noticed the smell of
alcohol on the individual’s breath and conducted a field sobriety test which the
individual failed.  The individual was then arrested on a charge of DWI.  The
individual refused to take a blood alcohol test.

On May 13, 2003, a PSI was conducted with the individual to receive information
regarding the circumstances of his November 2002 DWI arrest.  The individual was
then referred to the DOE Psychiatrist who examined relevant portions of the
individual’s personnel security file and conducted a psychiatric interview of the
individual.  In his report dated July 24, 2003, the DOE Psychiatrist diagnosed the
individual with Alcohol Dependence with Physiologic Dependence, in Active Use,
based 
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upon diagnostic criteria set forth in the Diagnostic and Statistical Manual of the
American Psychiatric Association, I V Edition Text Revision (DSM-IV TR).
According to the DOE Psychiatrist, the individual’s alcohol dependence is a mental
condition which causes or may cause a significant defect in his judgment or
reliability, and the individual has failed to show adequate evidence of rehabilitation
or reformation. 

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty
beyond a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078,
25 DOE ¶ 82,802 (1996).  In this type of case, we are dealing with a different
standard designed to protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for
access authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a
showing of derogatory information raising security concerns, the burden is on the
individual to come forward at the hearing with evidence to convince the DOE that
granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  This standard implies that there is a strong presumption
against the granting or restoring of a security clearance.  See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest"
standard for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of denials"); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the
submissions of the parties, the evidence presented and the testimony of the
witnesses at the hearing convened in this matter.  In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or
recurrence; and other relevant and material factors.  After due deliberation, it is my
opinion that the individual’s access authorization should not be restored since I am
unable to conclude that such restoration would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(d).  The specific findings that I make in support of this determination are
discussed below.
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2/ The DOE Psychiatrist determined that the individual fulfilled three of the criteria required
to support a diagnosis of Alcohol Dependence under the DSM-IV TR, including: (1)
increased tolerance, (2) binges and (3) inability to cut down or control his drinking.  See
DOE Exh. 2-1 at 7.

A.   Criteria H & J; Mental Condition, Use of Alcohol

Based upon the report and diagnosis of the DOE Psychiatrist,2/ I find that DOE
Security properly invoked Criteria H and J in suspending the individual’s security
clearance.  In other DOE security clearance proceedings, Hearing Officers have
consistently found that a diagnosis related to excessive alcohol use raises important
security concerns. See, e.g., Personnel Security Hearing, Case No. VSO-0079, 25
DOE ¶ 82,803 (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-
0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing,
Case No. VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995)
(affirmed by OSA, 1995).  As observed in these cases, an individual’s excessive use
of alcohol might impair his judgment and reliability, and his ability to control
impulses.  These factors amplify the risk that the individual will fail to safeguard
classified matter or special nuclear material.  Id.  Accordingly, I will turn to
whether the individual has presented sufficient evidence of rehabilitation or
reformation to mitigate the security concerns of DOE.

At the time the individual saw the DOE Psychiatrist in July 2003, he was
continuing to drink.  Despite his six alcohol-related arrests, the individual still did
not see himself as having an alcohol problem but as a victim of bad luck.  DOE Exh.
2-1 at 7.  Thus, the DOE Psychiatrist viewed the individual as “minimally prepared
for or experienced with substance recovery” stating further that “[the individual]
clearly has distorted thinking regarding his ability to drink moderately despite his
extensive legal history and other danger signs for alcoholism.”  Id. at 8.  Regarding
reformation and rehabilitation, the DOE Psychiatrist states in his report: “The
rehabilitation process begins with the subject accepting his alcohol problems and
access in this regard.  Of concern is his reluctance regarding [Alcoholics Anonymous
(AA)] and other standard programming; however, I have instructed [the individual]
to contact [his employer’s psychologist], as one option to initiate his substance-based
treatment.  I have discussed with him the potential of participating with [a
specified treatment program] or some other alcohol-based treatment modality.  I
recommended that he begin being completely abstinent from alcohol. . . . DSM-IV
diagnostic criteria specify ‘early remission’ if abstinence has been less than 1 year
and that more realistically 3 to 5 years may be required for the various elements of
substance recovery to be firmly in place.”  Id. at 8-9.  According to the DOE
Psychiatrist’s report, the individual indicated during his psychiatric interview that
he was ready to participate in a treatment program.  Id. at 8.
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3/ The individual later testified that the DOE Psychiatrist did not say specifically that he should
seek counseling.  According to the individual: “[The DOE Psychiatrist] didn’t just say, yeah,
you need to go see this.  It was hinted.  I don’t think he really straight out said, yeah, you
need to go.”  Tr. at 55.  However, the DOE Psychiatrist was adamant at the hearing that he
did in fact directly discuss treatment options with the individual, as stated in his report.  See
Tr. at 82.

4/ The individual’s wife corroborated during her testimony that the individual stopped drinking
in April 2004 out of concern for possibly losing his security clearance.  Tr. at 21-22.

Following his psychiatric interview in July 2003, the individual continued to drink
and did not contact his employer’s psychologist or other treatment program as
recommended by the DOE Psychiatrist.  The individual testified that “[the DOE
Psychiatrist] had mentioned treatment, which I basically kind of like took into
consideration, but at that time, I didn’t think I had a drinking problem.”  Tr. at 53.3/

However, upon receiving the Notification Letter in April 2004, the individual
immediately began abstinence from all alcohol4/ and further committed in his letter
requesting a hearing, dated April 19, 2004, to seek professional counseling with his
employer’s alcohol treatment program.  Tr. at 52, 57-58; Ind. Exh. 1.  The individual
testified that he had “one brief talk” with a social worker at his employer’s
treatment program, although at the time of the hearing the individual could not
remember the name of the social worker or the date of his appointment.  Tr. at 57-
58.  The individual maintained, however, that the social worker told him at the end
of their session that he did not have a drinking problem, only legal problems.  Tr. at
58.  The individual had no documentation to support this testimony.  Tr. at 59-60.

In September 2004, the individual met with a psychologist in a one-hour interview
to discuss his use of alcohol.  Tr. at 61-62.  The psychologist recommended that the
individual participate in eight sessions in her treatment program or, in the
alternative, that he begin attending AA.  Id.  The individual opted for AA and began
attending AA meetings two to three times a week starting in late September 2004.
Tr. at 65-67.  The individual submitted documentation indicating that he had
attended 14 AA meetings by the time of the hearing.  Ind. Exh. 2.  The individual
has an AA sponsor but conceded that he has not yet developed a close relationship
with his sponsor and that AA is still “a learning process” at this time.  Tr. at 68.
Based upon his AA experience thus far, however, the individual now can openly
admit that he is an alcoholic, Tr. at 72-73, and that his alcohol-related arrests were
not just a matter of bad luck.  Tr. at 78-79.  The individual testified that he is
committed to maintaining his sobriety and remaining in AA.  Tr. at 73-75.  The
individual’s close friend and co-worker testified 
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5/ The individual also presented testimony and documentary evidence indicating that he is a
reliable worker and has not let his alcohol use adversely affect his job performance.  See Tr.
at 40, 49; Ind. Exh.’s 3, 4, 5.

that the individual has displayed a positive attitude about remaining abstinent and
attending AA.  Tr. at 28-29.5/

However, I find that the individual is still in an early stage of reformation and
rehabilitation, with only eight months of sustained abstinence and 14 AA meetings
at the time of the hearing.  After considering the evidence and testimony presented
by the individual, the DOE Psychiatrist stated his opinion that the individual has
not yet achieved adequate reformation or rehabilitation, and would require at least
12 months of abstinence before his alcohol dependency could be considered to be in
full remission.  Tr. at 89-90.  Consequently, I find that the individual has not
overcome the security concerns associated with his alcohol dependence, and I
cannot recommend restoring the individual’s security clearance at this time.  See
Personnel Security Hearing, Case No. VSO-0359, 28 DOE ¶ 82,768 (2000), aff’d,
Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel Security Hearing,
Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security Hearing, Case
No. TSO-0001, 28 DOE ¶ 82,911 (2003).

B.  Criterion L, Unusual Conduct

The record of this proceeding establishes that the individual has been arrested six
times since 1978, including most recently on a charge of DWI in 2002.  The
individual had previously assured DOE Security that he would not drink and drive
after his DWI arrest in 1982.  Under these circumstances, I find that DOE Security
properly invoked Criterion L on the basis that the individual has engaged in
conduct casting doubt upon his reliability and trustworthiness.  All of the
individual’s arrests stem from his use of alcohol and, as determined above, the
individual has not yet achieved adequate reformation or rehabilitation from his
alcohol dependency.  I therefore find, correspondingly, that the individual has failed
to adequately mitigate the concerns of DOE Security under Criterion L at this time.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h), (j) and (l) in suspending the individual's access authorization.  For the
reasons I have described above, I find that the individual has failed to mitigate the
associated security concerns.  I am therefore unable to find that restoring the
individual an access authorization would not endanger the common defense and
security and would be consistent with the national interest.  Accordingly, I find that
the individual’s request for an access authorization should not be restored at this
time. 
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The individual may seek review of this Decision by an Appeal Panel under the
regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: February 18, 2005



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer=s Decision 
 

Name of Case:  Personnel Security Hearing 
 

Date of Filing:  July 26, 2004 
 

Case Number:  TSO-0134 
 

This Decision concerns the eligibility of XXXXXXXXXXX XXX (hereinafter referred to as 
“the individual@) to hold an access authorization (also known as a security clearance) under 
the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  A 
Department of Energy Operations Office (DOE Operations Office) informed the individual 
that it was in possession of reliable information that created a substantial doubt regarding 
the individual=s eligibility for access authorization under the provisions of Part 710.  As set 
forth below it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should be restored. 
 

I. Background 
 
The individual in this case has been diagnosed with alcohol abuse.  The individual and both 
of the expert witnesses who testified at the hearing in this proceeding agree that this 
diagnosis is accurate.1  However, both expert witnesses also agree that the individual is 
now sufficiently reformed and rehabilitated to resolve the security concerns raised by his 
past alcohol abuse. 
 
The individual is employed by a contractor at a DOE facility and has held a security 
clearance since 1990.  Tab 1, Exhibits 1-10, 12-14.  In 2001, the individual enrolled himself 
in a local alcohol rehabilitation program, and reported this to his manager.  Tab 3, Ex. 2.  
Based on this incident report, DOE conducted a personnel security interview (PSI) with the 
individual to explore the security concern raised by this potentially derogatory information. 
Tab 5, Ex. 3.  The individual authorized the release of medical records and DOE convened 
another PSI in March 2002 to provide the individual with the opportunity to explain   
information contained in those records.  Tab 5, Ex. 2 at 5.  Unable to resolve the security 
                                                 
1 The transcript taken at the hearing shall be hereinafter cited as ATr.@  Various documents that were submitted by the 
DOE counsel during this proceeding constitute exhibits to the hearing transcript and shall be cited as AEx.@  Documents 
that were submitted by the individual during this proceeding are also exhibits to the hearing transcript and shall be cited 
as AIndiv. Ex.@  
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concern, DOE referred the individual to a DOE consultant-psychiatrist (DOE psychiatrist) 
for a mental evaluation.  The DOE psychiatrist evaluated the individual in June 2002 and 
concluded that the security concern was mitigated because the individual  showed 
adequate evidence of rehabilitation or reformation from alcohol abuse.  Tab 2, Ex. 2 at 27.   
 
In March 2003, the individual was arrested for driving while intoxicated, and he reported 
that arrest to the local security office.  Tab 3, Ex. 1.  Because this derogatory information 
raised a security concern, DOE conducted another PSI in April 2003.  Tab 5, Ex. 1.  This  
PSI did not resolve the security concerns raised by the arrest and in August 2003 the 
individual was evaluated again by the DOE psychiatrist, who  conducted an examination of 
the individual and reviewed selected portions of the individual’s security file and medical 
records.  Tr. at 22; Tab 2, Ex. 1.   
 
On August 18, 2003, the DOE psychiatrist issued a report in which he concluded that the 
individual meets the criteria for Alcohol Abuse as set forth in the Diagnostic and Statistical 
Manual of Mental Disorders, IV-TR (DSM-IV-TR).  Tab 2, Ex. 1 (Report).  The DOE 
psychiatrist further opined that the individual was in the early stages of alcoholism and was 
not sufficiently rehabilitated or reformed to resolve the security concerns raised by his 
alcohol abuse.   Report at 19.  In order to demonstrate rehabilitation, the DOE psychiatrist 
concluded that the individual would need to “[p]roduce documented evidence of attendance 
at [Alcoholics Anonymous (AA)] for a minimum of 100 hours with a sponsor, at least once a 
week, for a minimum of one year and be completely abstinent from alcohol and all non-
prescribed controlled substances for a minimum of one year.”  Report at 21.  The DOE 
psychiatrist further opined that the individual could show reformation in either of two ways: 
(1) if the individual followed the rehabilitation program, then one year of absolute sobriety 
would show adequate evidence of reformation; or (2) if the subject did not go through the 
rehabilitation program, two years of absolute sobriety would be necessary to show 
adequate evidence of reformation.”  Id. 
 
After receipt of the Report, the local security office initiated an administrative review 
proceeding.  In April 2004, DOE informed the individual of his right to a hearing and how to 
proceed to resolve the security concerns that had created a doubt regarding his eligibility 
for access authorization. Notification Letter (April 23, 2004).  The Notification Letter stated 
that the derogatory information regarding the individual falls within 10 C.F.R. ' 710.8 (h), (j) 
and (l) (Criteria H, J and L).  2   DOE invoked Criterion H because the DOE psychiatrist 
diagnosed the individual as suffering from alcohol abuse without adequate evidence of 
rehabilitation or reformation.  The DOE psychiatrist further concluded that alcohol abuse 
causes or may cause a significant defect in the individual’s judgment or reliability.  The 

                                                 
2  Criterion H is invoked on the basis of information that an individual “has an illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.”  10 C.F.R. § 710.8 (h).  Criterion J relates to information that a person has “[b]een, or is, a user 
of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse.”  10 C.F.R.. § 710.8 (j).  Criterion L concerns information that a person 
has “engaged in unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, 
reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national security.”  10 
C.F.R. § 710.8 (l).    
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DOE Operations Office invoked Criterion L based on the individual’s alcohol related arrest 
in March 2003.        
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  I was appointed as Hearing Officer 
in this case.  After conferring with the individual’s counsel and the appointed DOE counsel, 
10 C.F.R. ' 710.24, I set a hearing date.  At the hearing, the DOE psychiatrist testified on 
behalf of the agency.  The individual testified on his own behalf and also elected to call his 
counselor and seven additional witnesses.   

 
II. Analysis 

 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. ' 
710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should be restored because I find that  restoration would 
not endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 
A.  DOE=s Security Concern 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and  
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have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Review, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Review, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, the alcohol had the effect of impairing the individual=s judgment such that he operated 
a motor vehicle while intoxicated, violated the law, and was arrested in March 2003.  Tab 3, 
Ex. 1.  The individual was diagnosed by a DOE psychiatrist as suffering from alcohol 
abuse.  Tab 2, Ex. 1.  Therefore, DOE=s security concerns are valid and the agency has 
properly invoked Criteria H, J and L in this case. 
 
B.  Findings of Fact 
 
The individual does not dispute the DOE psychiatrist’s diagnosis of alcohol abuse.  Tr. at 
196, 206-207.  Thus, the only issue before me is whether the individual has submitted 
adequate evidence of his rehabilitation or reformation from alcohol abuse in order to 
resolve the security concerns raised by his condition.   
 
Concerned by his excessive alcohol consumption, in July 2001 the individual enrolled 
himself in the EAP program at his facility and, a month later, in a local alcohol rehabilitation 
program.  Tab 5, Ex. 3 at 8; Tab 5, Ex. 1 (2003 PSI) at 56; Tab 2, Ex. 3.  He began going to 
AA meetings three times a week.  2003 PSI at 56.  However, in the fall of 2002, he stopped 
attending AA meetings. 2003 PSI at 59.  The individual nonetheless remained abstinent 
until March 2003, when he was arrested for (DWI) after drinking at a bar/pool hall with 
some friends.  2003 PSI at 55-56; Tr. at 215.  He promptly reported the incident to his 
manager.  Tab 3, Ex. 1.  A week after the incident, the individual enrolled in the EAP 
program again.  2003 PSI at 45-46.  In April 2003, he began attending AA meetings 
approximately once a week.  Indiv. Ex. M.  He continued attending AA weekly until 
February 2004, when he increased his attendance to twice weekly, and then in March 2004 
he began attending five times a week on average.  Id.  In February 2004 the individual 
began attending weekly sessions with his counselor, a psychiatrist who specializes in 
substance abuse problems.  Tr. at 86, 192-195.  In April 2004 the individual stopped by a 
bar to play pool, and someone bought him a drink.  Tr. at 215-217.  The individual took a 
few sips and then stopped drinking and left the bar.  Tr. at 221-226.  He contacted his 
sponsor, informed his counselor and his AA group, and restated his sobriety date to April 
2004.  The individual testified that he no longer socializes with those with whom he used to 
shoot pool.  Tr. at 226.  He has not had a drink since that night.  Tr. at 221.   
 
The individual was not pleased with his relationships with the first two AA sponsors he 
chose, but has been working well with his current sponsor for the past three months.  Tr. at 
141-142; 210-211.  He has attended over 200 AA meetings since April 2003 and was able 
to accurately describe the 12 Steps of AA at the hearing.  Tr. at 232-236.  The individual 
now attends meetings from five to six days a week.  Tr. at 189-192.  He also takes random 
drug tests, and all of those tests have been negative.  Tr. at 192; Indiv. Ex. N.  The 
individual has a troubled marriage, and he admitted that his wife is not supportive of his 
sobriety.  Tr. at 228.   
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C.   Evidence of Rehabilitation and Reformation 

 
Two medical professionals (the DOE psychiatrist and the individual’s counselor, also a 
psychiatrist) testified at the hearing and both agreed that the individual has been sufficiently 
reformed and rehabilitated to resolve the security concerns raised by his alcohol abuse.  Tr. 
at 96-106, 247.  By the time of the hearing, the individual had completed seven months of 
weekly sessions with the counselor and attended 277 Alcoholics Anonymous meetings.  Tr. 
at 192-195, 232; Indiv. Ex. M.  The individual abstained from alcohol from March 2003 to 
April 2004 (five months prior to the hearing).  However, as explained above, in April 2004 
the individual drank a small amount of beer at a bar.  Nonetheless, both psychiatrists 
discounted this incident and concluded that the individual’s honesty about reporting the 
incident, coupled with his immediate rejection of the drink, demonstrated that the individual 
was well on the path to rehabilitation.  Tr. at 91-93; 243-244.   
 
The individual’s counselor had recommended to the individual early in their sessions that 
he attend AA more regularly and that he have a more stable relationship with a sponsor.  
Tr. at 88.  According to the counselor, the individual “diligently” followed the counselor’s 
recommendation.  Id.  The counselor described the individual as open, honest, and very 
serious about his AA meetings.  The counselor concluded that the individual has a low 
likelihood of relapse because the individual has a method to deal with stress and also has 
used AA principles to deal with stress. Tr. at 100. 
 
The DOE psychiatrist was present at the entire hearing and observed the testimony of the 
individual and his witnesses.  He was impressed that the individual was very familiar with 
the AA Twelve Steps, and that the individual seemed to be very committed to working the 
steps with his current sponsor.  Tr. at 245-246.   The DOE psychiatrist also found 
persuasive the positive testimony of the individual’s colleagues, who all testified that the 
individual was an excellent worker and had never displayed any sign of an alcohol problem. 
 Tr. at 244.  The DOE psychiatrist did not describe the individual’s drink in April 2004 as a 
relapse, but rather called it a “slip,” because the individual stopped drinking almost 
immediately and did not drink to intoxication.  Tr. at 244. At the conclusion of the hearing, 
the DOE psychiatrist stated “the bottom line is, putting it all together, my opinion is that you 
are showing adequate evidence of rehabilitation or reformation.”  Tr. at 247.   
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Review, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, both mental 
health professionals persuasively testified that the individual presented adequate evidence 
of rehabilitation from alcohol abuse.  The individual fulfilled the requirements of the DOE 
psychiatrist for rehabilitation: (1) he has attended over 200 hours of AA, twice the amount 
recommended; (2) he presented documented evidence of attendance at AA, see  Indiv. Ex. 
L-M; and (3) he has a sponsor. 3  Thus, I find that the individual has mitigated the security  

                                                 
3 Both psychiatrists minimized the importance of the April 2004 incident.  If that incident is not taken into account, the 
individual had 18 months of abstinence at the time of the hearing and meets that requirement as well.  
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concerns of Criteria H and J.  As regards Criterion L, the March 2003 arrest occurred while 
the individual was under the influence of alcohol.  Our cases require that an individual 
demonstrate rehabilitation or reformation from an alcohol problem in order to mitigate the 
concerns raised by an alcohol-related arrest.  See Personnel Security Review, Case No. 
VSO-0476, 28 DOE & 82,827 (2001).  As discussed above, the individual has presented 
adequate evidence of rehabilitation from alcohol abuse.   Therefore, I further find that the 
individual has mitigated the Criterion L security concerns.   
 

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (h), (j) and (l) in suspending the individual=s access authorization.  The 
individual has, however, presented adequate mitigating factors that alleviate the legitimate 
security concerns of the DOE Operations Office.  In view of these criteria and the record 
before me, I find that restoring the individual=s access authorization would not endanger the 
common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual=s access authorization should be restored.     

 
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  February 18, 2005 
 
 

 
 



1An access authorization is an administrative determination that an individual is eligible
for access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to in this Decision as an access authorization or a security clearance.

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with

XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 26, 2004

Case Number: TSO-0135

This decision concerns the eligibility of XXX XXX XXX (hereinafter referred to as "the
Individual") to obtain an access authorization under the regulations set forth at 10 C.F.R. Part
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter
or Special Nuclear Material.”  1 This decision considers whether, on the basis of the evidence in
this proceeding, the Individual's access authorization should be granted.  For the reasons stated
below, I find that the Individual's access authorization should not be granted.

I. BACKGROUND 

The present case concerns an Individual who has been diagnosed with Substance Induced Mood
Disorder and Substance Dependence, Alcohol with Physiological Dependence in Sustained
Partial Remission.  The Individual has agreed that these diagnoses are accurate.  The only matter
still at issue is the extent of the Individual’s rehabilitation or reformation.

The events leading to this proceeding began when the Local Security Organization (LSO)
received information indicating that the Individual had been arrested on two occasions for
alcohol-related offences.  A personnel security interview (PSI) of the Individual was conducted.
During this PSI, the Individual indicated that his personality changes under the influence of
alcohol and that he had been in an estimated 25 fights while drinking between 1994 and 1998.
During the PSI, the Individual also admitted that he became intoxicated on a daily basis between
1994 and 1998.  The Individual was then asked to submit to an examination by a DOE
Psychiatrist.  On April 25, 2003, a DOE Psychiatrist conducted a forensic psychiatric
examination of the Individual.  In addition to conducting this examination, the DOE Psychiatrist
reviewed selected portions of the Individual’s security case file.  On May 8, 2003, the DOE
Psychiatrist issued a report in which he stated that the 
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Individual met the criteria for Substance Induced Mood Disorder and for Substance Dependence,
Alcohol, with Physiological Dependence in Sustained Partial Remission, as set forth in
Diagnostic and Statistical Manual of Mental Disorders IV-TR  (DSM-IV-TR).  DOE
Psychiatrist’s Report of Examination at 29-30.  The DOE Psychiatrist, noting that the Individual
was still drinking and had never sought counseling or treatment for his substance related
disorders, further opined that the Individual was not sufficiently rehabilitated or reformed to
resolve the security concerns raised by his substance related disorders. 

An administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The LSO then issued
a letter notifying the Individual that it possessed information that raised a substantial doubt
concerning his eligibility for access authorization (the Notification Letter).  The Notification
letter alleges that the Individual has "been, or is, a user of alcohol habitually to excess, or has
been diagnosed by a board-certified psychiatrist  or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j) (Criterion J).  The
Notification Letter also alleges that the Individual has: “ an illness or mental condition of a
nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may
cause, a significant defect in judgment or reliability.”  10 C.F.R. § 710.8(h) (Criterion H). 

The Individual filed a request for a hearing in which he made a general denial of the allegations
contained in the Notification Letter. This request was forwarded to the Director of the Office of
Hearings and Appeals (OHA) who appointed me as Hearing Officer.

At the Hearing, the LSO presented one witness: the DOE Psychiatrist.  The Individual presented
five witnesses: his wife, his sister, his supervisor, a friend and his Counselor (the Counselor).
The Individual also testified on his own behalf.  See Transcript of Hearing, Case No. TSO-0135
(hereinafter cited as “Tr.”). 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).
The regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R.
§§ 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the
testimony and exhibits presented by both sides in this case.
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III.  FINDINGS OF LAW AND FACT

The Individual does not dispute the DOE Psychiatrist’s diagnoses of Alcohol Dependence and
Substance Induced Mood Disorder.  A finding of derogatory information does not, however, end
the evaluation of evidence concerning the individual’s eligibility for access authorization.  See
Personnel Security Hearing (Case No. VSO-0244), 27 DOE ¶ 82,797 (affirmed by OSA, 1999);
Personnel Security Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997),  aff’d, Personnel
Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (affirmed by OSA, 1998).  In the end,
like all Hearing Officers, I must exercise my common sense judgment in deciding whether the
individual’s access authorization should be restored after considering the applicable factors
prescribed in 10 C.F.R. § 710.7(c). Therefore, the only issue before me is whether the Individual
has submitted sufficient evidence of rehabilitation or reformation to resolve the security concerns
raised by his substance related disorders.  After considering all of the evidence in the record, I
find that he has not. 
   
In his Report, the DOE Psychiatrist contended that, in order to establish rehabilitation from his
substance related disorders, the Individual must:

Produce documented evidence of attendance at Alcoholics Anonymous for a
minimum of 100 hours with a sponsor, at least once a week, for a minimum of
one year and be completely abstinent from alcohol and all non-prescribed
controlled substances for a minimum of 1 year=1 years of sobriety.

Psychiatrist’s Report at 31 (emphasis in the original).  In his Report, the DOE Psychiatrist
further contended that, in order to establish reformation from his substance related disorders, the
Individual must either:  “(1) [Complete] the rehabilitation program listed above, then 1 year of
absolute sobriety, or (2) [Complete] 2 years of absolute sobriety.”  Id.  

At the Hearing, the Individual very candidly and steadfastly recognized that he has alcohol
related disorders and cannot afford to ever drink again.  Tr. at 14-15.  The Individual repeatedly
testified that he had completely abstained from using alcohol for the past 22 months.  Tr. at 10,
17, 27 and 69-70.  Standing alone, the Individual’s testimony (and that of his wife, sister and
Counselor) provided a very strong case in support of his contention that the security concerns
raised by his substance related disorders had been substantially mitigated.

However, the Individual presented one character witness, described as a close friend, who
contradicted the Individual’s testimony (and that of the Individual’s wife and sister) that he had
not used alcohol since February 2003.  That witness (“the Friend”) testified that he had
witnessed the Individual drinking a beer about two months prior to the Hearing.  Tr. at 60-61,
63-64.  The Friend  further testified that he observed the Individual consuming a beer sometime
in November or December of 2003.  Tr. at 65.  The Friend seemed to have a very specific
recollection of the Individual’s recent beer drinking episode.  According to the Friend, the
Individual came over to watch an Oakland Raiders football game one Sunday morning and
consumed one Bud Light.  Tr. at 64.  Interestingly, after the Hearing, the Individual submitted a
letter and a sworn affidavit in which 
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2   The testimony of the Individual’s wife also contradicted that of the Friend.  The Friend
testified that he had observed the Individual sharing a beer with the Individual’s wife.  Tr. at 66. 
The Individual’s wife specifically denied sharing a beer with the Individual in the Friend’s
presence.  Tr. at 137-39.

3  The DOE Psychiatrist’s testimony at the Hearing indicates that he reached a similar
conclusion.  Tr. at 155-57.

the Friend recanted his testimony and attributed it to medication he was allegedly taking for “a
double ear infection, sinus infection, kidney infection and back spasms.”  December 17, 2004
Letter from the Friend to the Individual’s Counsel.  Unfortunately for the Individual, I find the
Friend’s testimony at the Hearing to be more credible than the letter and affidavit.  2 

If it were not for the Friend’s testimony, I would have concluded that the Individual had
provided sufficient evidence of reformation to resolve the security concerns raised by the DOE
Psychiatrist’s diagnoses. 3  The Individual’s contention that he has mitigated the security
concerns raised by his alcohol-related disorders is based largely upon his assertion that he had
completely abstained from drinking for the past 22 months.  The Regulations that govern DOE
access authorizations require that “any doubt as to an individual’s access authorization eligibility
shall be resolved in favor of the national security.”  10 C.F.R. § 710.7(a).  Consequently, if there
is any reasonable doubt that this assertion is accurate, I cannot conclude that the Individual has
mitigated the security concerns under Criteria J and H.  The Friend’s testimony, given by a
witness close to the Individual himself, raises reasonable doubt about the Individual’s assertion. 

After carefully considering all the evidence in the Record including the testimony provided at the
Hearing, I am not convinced that there is sufficient evidence of rehabilitation or reformation to
resolve the security concerns raised by the Individual’s substance related disorders.  

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not resolved the security
concerns raised under Criteria J and H.  Therefore, the Individual has not demonstrated that
granting his security clearance would not endanger the common defense and would be clearly
consistent with the national interest.  Accordingly, it is my opinion that the Individual's access
authorization should not be granted at this time. The Individual may seek review of this Decision
by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: February 17, 2005
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This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual should be granted access authorization.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor.  In 2002, the individual’s employer requested that
the individual be granted a DOE access authorization.  In August
2002, the individual completed a Questionnaire for Nation
Security Positions (the 2002 QNSP) in which he reported that he
had been arrested several times for alcohol related offenses.
The DOE conducted a Personnel Security Interview with the
individual in October 2003 (the 2003 PSI).   In addition, at the
request of DOE security, the individual was evaluated in February
2004 by a DOE-consultant psychiatrist (the DOE-consultant
psychiatrist), who issued a report containing his conclusions and
observations).  In June 2004, the Manager for Personnel Security
of the DOE area office where the individual is employed (the
Manager) issued a Notification Letter to the individual.  In this
letter, the Manager states that the individual’s behavior has
raised security concerns under Section 710.8(j) of the
regulations governing eligibility for access to classified
material.  Specifically, the Manager finds that the individual
has been diagnosed by the DOE-consultant psychiatrist as
suffering from Alcohol Dependence without evidence of
rehabilitation or reformation.  The Notification Letter also
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refers to the individual’s arrests for Driving Under the
Influence of Alcohol (DUI) in 1981, 1987, 1988, 1996 and 2000.
Following his 2000 DUI, the individual received a fine and his
driver’s license was revoked permanently.  The Notification
Letter then summarizes statements made by the individual at his
2003 PSI that raise a Subpart j concern, including (1) that his
“battle with alcohol, basically over the years, you know, it just
got worse as alcoholism does”; (2) that he was arrested for DUI
in 1996 after consuming five to six beers; (3) that he was
arrested for DUI in September 2000 after consuming eight or ten
beers during a six or seven hour period of time; and (4) that he
has not had a drink or the temptation to drink since his 2000
DUI.  Notification Letter Enclosure 1 at 1-4. 

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter.  The
individual and his counsel do not contest the DOE-consultant
Psychiatrist’s diagnosis of alcohol dependence, which was
endorsed in testimony at the Hearing by the individual’s
psychologist and by his alcohol abuse counselor.  Accordingly, I
find that the individual suffers from alcohol dependence subject
to Criterion (j).  

In a statement submitted prior to the hearing, the individual
describes his alcohol history and his coming to terms with his
alcohol problem as follows:

[The DOE-consultant Psychiatrist] is correct and the
record supports that, in the past, there were periods
of time when he did not drink and then he would be in a
situation where he drank too much.  It is true that he
has taken several rather limited sessions on the
problems of drinking and then would, on occasion, drink
excessively again.  Never did he truly acknowledge that
alcohol caused him problems.  He was a typical abuser
of alcohol who was in denial.

His last DUI was an epiphany in several ways.  Along
with being able to face the difficulties arising from
alcohol, he has taken the important step of disclosing
his uncle’s abuse of him as a young child to his wife
and now to others and himself.  This has been like
lancing a boil and letting the poison out. . . . 

[The individual] has taken important and responsible
steps to assure himself that drinking will no longer be
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a part of his life.  He and his wife have made a
complete and extreme change of life style. . . . He and
his wife are partners in this difficult facing up to
and owning alcoholism as well as dealing with the pain
of child abuse.

Individual’s September 20, 2004 Statement at 1.  In his
Statement, the individual also asserts that contrary to the DOE-
consultant Psychiatrist’s opinion, he feels that counseling has
been of great help in facing his alcoholism and other personal
issues.  He also disagrees with the DOE-consultant Psychiatrist’s
characterization of this family history as “heavily loaded with
alcoholism.”  Finally, he states that he has had four years of
sobriety and has taken “all remedial action available to him.”
Statement at 1-4.  Accompanying his Statement, the individual
submitted letters from six people who believe that the individual
has completely abstained from alcohol during this period.  Five
of these people also testified at the individual’s hearing.

The requested hearing in this matter was convened in October 2004
(hereinafter the “Hearing”), and the testimony focused chiefly on
the concerns raised by the individual’s past pattern of alcohol
consumption, and on the individual’s efforts to mitigate those
concerns through abstinence from alcohol and recovery activities.

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful
to discuss briefly the respective requirements imposed by 10
C.F.R. Part 710 upon the individual and the Hearing Officer.  As
discussed below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding
places the burden of proof on the individual.  It is designed to
protect national security interests.  The hearing is "for the
purpose of affording the individual an opportunity of supporting
his 
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eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would
not endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence
at personnel security hearings.  Even appropriate hearsay
evidence may be admitted.  10 C.F.R. § 710.26(h).  Thus, by
regulation and through our own case law, an individual is
afforded the utmost latitude in the presentation of evidence
which could mitigate security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there
is a presumption against granting or restoring a security
clearance.  See  Department of Navy v. Egan, 484 U.S. 518, 531
(1988) ("clearly consistent with the national interest" standard
for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption
against the issuance of a security clearance).  Consequently, it
is necessary and appropriate to place the burden of persuasion on
the individual in cases involving national security issues.  In
addition to his own testimony, we generally expect the individual
in these cases to bring forward witness testimony and/or other
evidence which, taken together, is sufficient to persuade the
Hearing Officer that restoring access authorization is clearly
consistent with the national interest.  Personnel Security
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel
Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995)
(individual failed to meet his burden of coming forward with
evidence to show that he was rehabilitated and reformed from
alcohol dependence).  



- 5 -

1/ As indicated by the resume and testimony of the DOE-consultant
psychiatrist (DOE Exhibit 1 and TR at 13-14), the individual’s
alcohol abuse counselor (Individual’s Exhibit 1 and TR at 57-
58) and by the testimony of the individual’s psychologist (TR
at 23-24), these medical professionals have extensive clinical
experience in diagnosing and treating alcohol related
illnesses.  They clearly qualify as expert witnesses in this
area.  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides
that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of
all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly
consistent with the national interest."  10 C.F.R. § 710.7(a).  I
must examine the evidence in light of these requirements, and
assess the credibility and demeanor of the witnesses who gave
testimony at the hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from ten persons.  The DOE
presented the testimony of the DOE-consultant psychiatrist.  The
individual, who was represented by counsel, testified and
presented the testimony of a clinical psychologist from whom he
has received counseling (the individual’s psychologist), the
individual’s alcohol abuse counselor, the individual’s brother-
in-law, the individual’s current supervisor, a married couple who
are co-workers and social friends, a longtime family friend, and
the individual’s wife.  1/  

A.  The DOE-consultant Psychiatrist

The DOE-consultant Psychiatrist testified that in February 2004
he evaluated the individual and classified him as alcohol
dependent based on the facts that he had developed a tolerance
for alcohol over the years, found himself in situations where he
drank more than he expected, had concealed his drinking, and had
a long 



- 6 -

2/ The DOE-consultant Psychiatrist later identified these studies
as (1) a European journal study on alcoholism quoted in Maltzman:
“Alcoholism”, Kulver Academic Publishers, 1999 (p 200 ff); and (2)
Valliant: “A Long Term Follow-up of Male Alcohol Abuse”, Archives
of General Psychiatry, 1996 (Vol. 53, pp 243-249).  See October 26,
2004 letter from the DOE-consultant Psychiatrist to the DOE
Counsel.

history of alcohol offenses.  Hearing Transcript (TR) at 15.  He
stated that these factors are discussed as a basis for alcohol
dependence in the Transitional Manual of the American Psychiatric
Association, which has replaced the DSM-IV manual.  He added that
the individual’s strong family history of alcoholism, while not a
diagnostic factor for alcohol dependence, was definitely a risk
factor for that condition. TR at 16.   

With regard to the individual’s rehabilitation, the DOE-
consultant Psychiatrist noted that the individual had
acknowledged that there had been an eight year period in his
adult life, from 1987 to 1996, when he had abstained from alcohol
and then went back to drinking.  The DOE-consultant Psychiatrist
concluded that this history placed the individual in a
statistical category of persons more likely to relapse after
several years of sobriety.  He therefore concluded, based on two
academic studies on alcohol relapse, that it would take eight
years of sobriety before the individual’s risk of relapse fell
below fifty percent.  TR at 18. 2/    

In response to a question by the individual’s counsel, the DOE-
consultant Psychiatrist reiterated the statement contained in his
report that he did not think that further alcohol counseling
would benefit the individual. TR at 20.

B.  The Individual’s Psychologist

The Individual’s Psychologist testified that he was a consultant
psychologist with the Human Reliabilities Program at the facility
where the individual works.  He stated that the Human
Reliabilities Program is for individuals who have access
authorization, and that the individual had consulted him in his
private practice rather than through the workplace.  TR at 45.
He stated that the individual first consulted with him in early
September 2004, and is now seeing him on a weekly basis.  TR
at 32.  He stated that he believes that the individual meets the
criteria for a diagnosis of alcohol dependence.  TR at 34.  He
testified that his observations 
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of the individual persuaded him that the individual was no longer
in denial:

First of all, he was very convincing, he was very open,
non-defensive and was very convincing when he said that
he knew that he wouldn’t drink again.

TR at 25.  He said that the individual told him that prior to his
2000 DUI, he had always attributed his arrests to bad luck, being
in the wrong place at the wrong time, but that his 2000 DUI had
changed him.

But I think sincerely that his outlook changed with his
last arrest in [2000], when he was transported by a
bail bondsman to the airport, I think that is when he
finally had the epiphany.  What have I done to myself?
What have I done to my life?  And I think it was; what
was I thinking?  And I think it was a pretty strong
indication that denial was coming to an end.  He
started looking for [Alcoholics Anonymous] meetings
after that. . . . I think he finally got it.  And I
think he understood it is not his job so much, but it
is his health, his marriage and all the things that he
had worked to achieve in his previous drinking life.

TR at 26-27.  He stated that he detected no hints of denial or
rationalization in the individual’s statements.  He also stated
that the individual is strongly committed to his marriage and is
aware that the marriage will end if he starts drinking again.  TR
at 27.  He said that he has discussed with the facility’s medical
division the possibility of doing random liver enzyme tests and
breathalyzer tests on the individual to support his sobriety and
that they were agreeable to doing those tests.  TR at 28.  He
stated that the individual has expressed an interest in
continuing psychological counseling to address factors that he
felt contributed to his alcohol problem.  TR at 29.  The
Individual’s Psychologist concluded that

So I think he is sincere in his goal to remain sober,
to maintain his sense of health, mental health, his
relationship with his wife and then his job.  And I
think it is in that order.  So I have confidence.
Would I have more confidence if we built in screening?
Sure I would.  But I’m certainly willing to take that
chance with him.
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3/ The individual had previous periods of sobriety from 1988 to
1996 and from 1996 until 2000.

Id.  He testified that he suggested that the individual see the
alcohol abuse counselor because she works a lot with individuals
with alcohol abuse problems and it would be nice to have a second
opinion from an experienced professional.  TR at 30.

The Individual’s Psychologist said that he believed that the
individual had been sober since the 2000 DUI based on their
conversations and on his belief that the individual’s marriage
would have ended otherwise.  TR at 33.  He stated that the
individual’s strong relationship with his wife, his willingness
to go to Alcoholics Anonymous (AA), and his willingness to seek
counseling are factors that support his ability to do the
continual work necessary to maintain his sobriety.  TR at 35.
When asked if he considered the individual to be “rehabilitated
now as of today”, the Individual’s Psychologist answered in the
negative, but stated that the individual had a low risk of
relapse if he were subjected to random liver enzyme and
breathalyzer screens in the workplace.  TR at 37.  He estimated
that at the present time, the individual’s risk of relapse “is
far lower than the probability of his maintained sobriety.”  TR
at 41. 

C. The Individual’s Alcohol Abuse Counselor 

The individual’s alcohol abuse counselor testified via telephone.
She stated that she submitted findings and recommendations to the
DOE in which she wrote that the individual was alcohol dependent
and suffers from chronic relapse situation.  Tr at 68.  She
stated that although the individual previously has relapsed after
long periods of sobriety, 3/  she believes that counseling can
teach him how to avoid an approaching relapse and maintain
permanent sobriety.  

I think [the individual] falls in a category where he
was able to truly have long periods of abstinence, but
he never gained all the insight that he needed to truly
accept his disease and to fully embrace recovery, as
well as learning what are the symptoms of a pending
relapse.  A relapse actually begins before you start
active alcohol or drug use.  It is when you become
unstable within your recovery.  And so I believe that
those kinds of things were happening for [the
individual] without him realizing it and he was in a
vulnerable situation and it was very 
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easy for him to go into active use.  So that is why I
feel as though he can take additional measures now that
can promote a long term lasting recovery.

TR at 59.  The Alcohol Abuse Counselor stated that she has seen
the individual four times and his wife once, and that she and the
individual have agreed to work through an entire program of
relapse recovery.  She said that they will use the “Synapse Model
of Treatment”, which was developed especially for people who were
not able to maintain long term sobriety in spite of sincere
efforts.  TR at 60.  She testified that she believes that “on a
deep level he knows he is an alcoholic.”  TR at 62.  She also
believes that he is sincere in his efforts at maintaining
sobriety.  TR at 64.  The Alcohol Abuse Counselor recommends that
he seek random testing in his workplace because that is a
structure that can provide support and reassurance for both the
individual and his employer.  TR at 64.  She stated that an
abstinence contract between the individual and his employer could
provide direction and accountability of the individual.  TR
at 65.  She said that because she is aware that the individual
works long hours and has transportation problems, she gave the
individual information about attending AA on-line.  TR at 66-67.

In response to questioning by the DOE counsel, the Alcohol Abuse
Counselor declined to estimate the individual’s risk of relapse
as above or below fifty percent.  She stated that he had a high
chance of success if he followed the relapse prevention plan.  TR
at 69.  She stated that a local drug court program has a better
than sixty percent success rate with people who have repeated
legal problems with alcohol and drug use.  She stated that the
drug court program is very similar to the one that she is
providing to the individual 

because it is a cognitive restructuring, it’s working
on core beliefs, it’s identifying relapse symptoms and
what to do when you notice that you are no longer in a
stable mode.

TR at 70.  Finally, she stated that based on her sessions with
the individual, she believed that he had not consumed alcohol
since his 2000 DUI.  TR at 74.

D.  The Individual’s Brother-in-law

The individual’s brother-in-law testified that stated that he is
a medical doctor and is currently the president of a health care
company that specializes in educating patients who have chronic
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illnesses.  He also stated that he has had past problems with
alcohol, has participated in AA, and has been sober for the last
seven and a half years.  TR at 47-48.  He has known the
individual since he married the individual’s sister in the mid-
1970's.  He stated that immediately following the individual’s
September 2000 DUI, the individual visited him, discussed his
alcoholism, and attended AA sessions with him.  TR at 84-85.  He
said that in the past four years, he and the individual have
talked a lot about recovery and alcohol dependence and abuse.  He
said that the individual 

has spoken freely to me about the fact that he believes
that he is an alcoholic and that he is over his denial
about alcoholism.  And we have attended AA meetings
over the past four years when they come to visit us in
[a neighboring state].

TR at 49.  He testified that the individual and his wife visit
two or three times a year and that he believes that he and the
individual have been to fifteen or twenty AA meetings together in
the last four years.  Id.  He stated that he believed that the
individual had made a real effort to make changes in his life
that would lower the risk of relapse, notably changing jobs so
that he could remain with his wife rather than be constantly on
the road.  TR at 50-51.  He said that when the individual was
diagnosed as being at a high risk for relapse by the DOE-
consultant Psychiatrist, it surprised him and led him to look for
additional advice and professional counseling.  TR at 53.  He
said that the individual has told him that

he is hearing for the first time that he has to have a
substantial plan for ensuring that he does not relapse,
that he wants to do that, and recognizes that those
actions are necessary for him.  And what he wants to do
is continue the counseling on relapse prevention, that
he wants to develop a network in AA and make sure that
he continues his study of his addiction and of what it
means to be an alcoholic so that he can enhance his
sobriety.

TR at 82.  He stated that he has not witnessed the individual
consume alcohol or heard reports that the individual had consumed
alcohol, since the individual’s 2000 DUI.  TR at 86.
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E.  The Individual’s Current Supervisor

The individual’s current supervisor testified that he has known
and worked with the individual for about two and one half years,
and has been the individual’s supervisor for over one year.  He
stated that the individual has a strong work ethic and that he
completes a work schedule of seventy to seventy-five hours a week
without tardiness or missing any scheduled work days.  TR at 88.
He stated that he and the individual work the night shift and
then exercise together at a local gym.  He stated that does not
socialize with the individual and his wife on weekends.  He
testified that he has not seen or heard of the individual
consuming alcohol since they’ve known one another.  He said that
he did not think that anyone with an active alcohol problem could
maintain the individual’s work schedule.  He said that he was
aware that the individual had been engaged in alcohol counseling
activities for the last few months. TR at 89-96.

F.  The Individual’s Co-workers and Social Friends

A married couple who are co-workers and social friends of the
individual testified on his behalf.  The wife testified by
telephone and stated that she has known the individual for about
two years and has worked with him for a year and three or four
months.  In a written statement submitted prior to the Hearing,
she stated that she had gone to dinner and boating with the
individual and his wife several times during the last two years
and has never seen the individual consume alcohol or observed any
other signs that the individual had used alcohol.  She affirmed
these statements in her testimony.  She also stated that the
individual has talked to her about his past problems with
alcohol, and it is her belief that the individual “never, never
wants to drink alcohol again.”  TR at 98.  She stated that she
works with the individual every day and that she and her husband
socialize with the individual and his wife about once every other
month.  TR at 99.  

The husband had also submitted a written statement that
essentially repeats the observations made by his wife.  At the
Hearing, he clarified that although he works at the same job site
as the individual, he and the individual are on opposite shifts
so they do not actually work together.  TR at 104.  He stated
that he and his wife occasionally have a beer when dining or
boating with the individual and his wife, but that he has never
seen the individual consume alcohol.  TR at 105.
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G.  The Individual’s Long-Time Friend

The long-time friend testified by telephone that she has known
the individual and his wife for at least ten years.  She stated
that the individual’s step daughter and her daughter became good
friends in middle school and through them she and her husband
became good friends with the individual and his wife.  She stated
that until the individual and his wife relocated to another state
in 2002 to take his current job, she saw them every week on a
social basis.  

We saw each other every week and went to dinner and
they came to our house a lot and we spent a lot of time
watching the kids grow up.  And since they moved away,
they are probably here three or four times a year.  We
spend at least a week together on vacation and they are
usually here for Thanksgiving and sometimes around
Easter.

TR at 110.  She stated that she has not seen the individual
consume alcohol since his 2000 DUI.  TR at 110.  She stated that
the individual has worked with her husband in the past and she
considers the individual to have good judgment and to be very
reliable.  TR at 111.  She testified that her husband often
consumes alcohol when they are with the individual and his wife
on social occasions, but that the individual does not consume
any.  TR at 113.

H.  The Individual’s Wife

The individual’s wife testified that she has known the individual
for about sixteen years and has been married to him for ten
years.  She testified that following the individual’s 2000 DUI,
she left a good job position to move to another state where the
individual had a temporary job.  She stated that they then
selected the individual’s current job because it does not require
him to travel away from home for extended periods.  She testified
that she would not have made the sacrifice of giving up her
career and relocating if she was not convinced that the
individual was sincere in his intention never to drink alcohol
again.  She stated that to her knowledge, the individual has not
consumed alcohol since his 2000 DUI.  TR at 117-119.  She stated
that she believes that after the 2000 DUI, the individual took
ownership of his alcohol problem.  TR at 120.  She stated that
because the individual has permanently lost his driver’s license,
she must drive him to any stores and appointments that he cannot
reach on his bicycle, and that she 
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would never do all that for him if she thought that he would ever
drink again.  TR at 122.

In response to questioning, she stated that if the individual
ever drank again, she would encourage him to check himself into a
residential treatment program, and then she would dissolve their
marriage.  TR at 126.  She stated that she has never observed her
husband driving surreptitiously following the revocation of his
license.  TR at 128. 

I.  The Individual

The individual testified that he is in his mid-forties and is a
college graduate.  He stated that his career generally involved a
lot of travel to different work sites around the country.  He had
just traveled to a new site to begin a temporary job when he was
arrested for DUI in 2000.  He stated that he declined to begin
this new job and immediately went to stay with his brother-in-law
for a week and attend AA meetings with him.  TR at 130-135.  He
then took two temporary positions in other states, and his wife
agreed to relocate and reside there with him during the second of
these positions.  He said that during this period he had three or
four sessions with a counselor concerning his alcoholism and
other personal issues.  TR at 136.  He also went to a weekend-
long alcohol awareness program, where he was told that he did not
need any further treatment for alcoholism.  TR at 137.  

The individual testified that when he started his current job,
after a period of training that lasted five weeks he was placed
on a night shift where he is generally working twelve and a half
or thirteen hours a day, six days a week.  TR at 139.  He said
that he has checked to see if there is an AA meeting compatible
with his work schedule, but has been unable to find one.  TR
at 141.

He stated that there is a possibility that in December 2004, his
employer will move everyone to a day shift schedule, and then he
will be able to attend AA.  TR at 142.  He stated that he intends
never to drink alcohol again.  TR at 146.  When questioned by the
DOE Counsel, he testified that since his 2000 DUI he has gotten
over his denial that he is an alcoholic and that he cannot have
even one drink.  TR at 150.  With respect to his past efforts at
recovery he stated that

I think the intentions were there, but the overall
will; the denial just blocked it.  No matter what I
learned in those counseling sessions, or going to AA.
I went to AA 



- 14 -

for six years two nights a week.  And I was not able to
grasp what they were saying.  The denial was blocking
it.  And that is the difference between then and in
2000, and now.

TR at 152.  The individual stated that following the 2000 DUI, he
did attend some AA meetings, but not on a continuing basis.  He
stated that this was partly because of his work schedule during
this period and partly because counselors who told him that he
did not need further help to stay sober.  He said that when he
read the DOE-consultant Psychiatrist’s report and its conclusion
that he was at a high risk for relapse, he was shocked and
decided at that point to get additional counseling and locate an
AA meeting that he could attend.  TR at 159-161 and 163-164.

J.  The DOE-consultant Psychiatrist’s Additional Testimony

Following the testimony of the other witnesses, the DOE-
consultant Psychiatrist was asked to discuss whether what he had
heard had changed his position that the individual would need
eight years of sobriety to establish rehabilitation.  The DOE-
consultant Psychiatrist stated that he remained “puzzled” as to
what made the individual give up alcohol for eight years from
1987 to 1996 and then resume drinking.  He stated that his
relationships with his wife and his brother-in-law were positive
for maintaining sobriety, as was the fact that he was now in his
mid-forties.  He said that from what he had heard, he certainly
would encourage the individual to get additional treatment.
However, he stated that he was unable to conclude that the
individual had achieved rehabilitation from his alcoholism.

I’m afraid that at this point, unless I hear something
different from someone . . . I think I’m unable to make
a decision to a reasonable degree of medical certainty.
I have, in a sense, pulled back from the certainty that
I have had here, but I don’t disavow it, it is too even
for me.

TR at 169.  In response to the DOE-consultant Psychiatrist’s
question about when the individual received his report, the
individual and his counsel informed the DOE-consultant
Psychiatrist that the individual received a summary of the DOE-
consultant Psychiatrist’s findings attached to the Notification
letter in late June 2004, and his full report at a later date
when the individual received hearing exhibits from the DOE.  The
DOE-consultant Psychiatrist then commented that 
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He knew the diagnosis, he knew he was going to have a
hearing.  But the epiphany didn’t come, I gather, until
September because he wasn’t in treatment until
September.  And so I have to wonder whether this was
part of the preparation for the hearing.  I don’t know
that and I’m not saying it was so.

TR at 180.  

K.  The Individual’s Psychologist’s Additional Testimony

The Individual’s Psychologist stated that he believed that the
individual’s problem drinking and his decision to resume drinking
after eight years of sobriety was based in denial that he was
alcoholic.  He testified that the individual has overcome that
denial and now has a good chance of maintaining his sobriety.  

During those eight years, even when he was in AA and
even in counseling, I just think he did not get it.
How do I know he got it [in 2000]?  It is based on a
clinical judgment after working with him in counseling.
Everything he says [is] consistent, sincere,
responsible and I really do think he ad the insight
after that last DUI.  He got it.  It is really hard to
quantify the surrendering of denial.  You just have to
go with a clinical judgment.  And my strong clinical
judgment is that he is there.  I am reasonably
convinced that he will maintain his sobriety.  He has
an awful lot of strengths and support.  But the biggest
factor is he knows he is alcoholic, he knows what he
has to do and he has been responsible in pursuing that
now.

TR at 169-170.

IV.  POST-HEARING SUBMISSIONS

As discussed above, both the Individual’s Psychologist and the
IAC indicated in their Hearing testimony that the individual
would benefit from a committing to a voluntary alcohol monitoring
program with his employer and/or an agreement with his counselors
that would formalize his commitment to continuing abstinence from
alcohol.  At the Hearing, I granted a request from that
individual’s counsel that he be permitted to submit such
agreements into the record.  TR at 185-186.  On December 7, 2004,
the individual submitted two such agreements.  One, entitled
“Alcohol Certification”, states that the individual agrees to
continue to 
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maintain his sobriety by completely abstaining from the use of
alcohol.  It also states that the individual agrees to subject
himself to frequent random screens - breathalyzer, urine screens,
and blood screens for abnormal liver function - as a way for his
employer and the DOE to monitor his abstinence and sobriety.
This document is signed by the individual, his counsel, his
employer’s medical department representative, and the
individual’s supervisor. 

The other document, entitled Contractual Agreement is signed by
the individual and the individual’s Alcohol Abuse Counselor.  In
this document, the individual agrees to continue regular
attendance in relapse prevention therapy until both parties agree
that it is no longer necessary.  The individual also agrees to
attend AA (on-line and/or in person) meetings regularly. 

The Individual’s Psychologist submitted a letter in which he
stated that the statistical studies cited by the DOE-consultant
Psychiatrist may have limited relevance in this case because the
data was obtained solely from the alcoholics themselves and did
not include information from “family members, friends, co-workers
and mental health professionals who worked with the problem
drinkers” and which could provide “highly useful reporting of
factors contributing to the successful resolution to an alcohol
problem.”  November 7, 2004 letter from the Individual’s
Psychologist to the Hearing Officer.  In a reply, the DOE-
consultant Psychiatrist disagreed, stating that “if you ask only
the alcoholic if he is still drinking, you come up with an
estimate of risks at various times.”  December 16, 2004 letter
from the DOE-consultant Psychiatrist to the DOE Counsel.

V.  ANALYSIS

The individual believes that he currently is rehabilitated and
reformed from his diagnosis of alcohol dependence and therefore
has mitigated the Criterion (j) security concern.  For the
reasons stated below, I conclude that the individual’s arguments
and supporting evidence on this issue fully resolve the security
concern.   

A.  The Individual’s Abstinence from Alcohol

In his September 2004 Statement and in his testimony at the
Hearing, the individual contends that he has completely abstained
from alcohol since his last DUI in September 2000, a period of
over four years.  I find that the individual has adequately
corroborated this assertion with a number of witnesses who spend 
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significant time with the individual.  The individual’s wife has
resided with the individual in his temporary job locations since
2000, with only brief absences.  The individual’s brother-in-law
counseled the individual immediately after his 2000 arrest and
attends AA meetings with him several times a year.  The
individual’s current supervisor and exercise partner has seen the
individual on a daily basis before, during and after work for the
last two and a half years.  A married couple who are co-workers
and social friends have dined out with the individual and his
wife several times a year for the last two years, and a longtime
friend regularly socializes with the individual and his wife on
their family vacations.  All of these witnesses testified that
they have not observed the individual consume alcohol or exhibit
any signs of alcohol use.  In addition, the individual’s sister
submitted a letter dated September 12, 2004 in which she states
that she is not aware of any instances of alcohol use by the
individual since September 2000 arrest.  Finally, the
Individual’s Psychologist and the Alcohol Abuse Counselor both
testified that  based on their conversations with the individual,
they believe that he has not consumed alcohol since his September
2000 DUI.  Accordingly, I conclude that the individual has
established a four year period of sobriety beginning on
September 2, 2000, the day after his September 1, 2000 arrest for
DUI. 

B.  Individual’s Recovery Activities and Current Risk of Relapse

The testimony at the Hearing indicated that following the
individual’s September 2000 DUI, he visited his brother-in-law
and attended a few AA sessions with him.  However, the individual
has only attended AA sessions sporadically over the last four
years.  In the last four months of 2000, he had three or four
sessions with a counselor concerning his alcoholism and other
personal issues.  In 2001, he attended a weekend-long alcohol
awareness program.  Aside from infrequent attendance at AA
meetings, he did not actively participate in recovery activities
after he moved to the location of his current job until 2004,
when he read the DOE-consultant Psychiatrist’s assessment that he
remained at high risk for relapse.  In early September 2004 he
began sessions with a psychologist to explore recovery and other
personal issues.  Later in 2004 he also began to have sessions
with an alcohol abuse counselor in order to learn to identify and
avoid an approaching relapse and maintain permanent sobriety.  At
the time of the Hearing, he stated that he intended to continue
with both his psychological and alcohol abuse counseling, and to
begin attending AA sessions on a regular basis, either on-line or
in person if his work schedule permitted.  He has entered into a
signed agreement to 
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continue relapse prevention therapy with the Alcohol Abuse
Counselor until it is agreed by both parties that it is no longer
necessary.  He also has entered an agreement with his employer’s
medical department to submit himself to frequent random screens
for alcohol use.

The Individual’s Psychologist believes that the individual’s risk
of relapse is sufficiently low to mitigate the DOE’s concerns.
The Individual’s Psychologist stated that the individual’s
conversations with him have convinced him that the individual is
no longer in denial about his alcoholism.  He stated that the
individual’s sobriety since September 2000, his supportive
relationship with his wife, and his willingness to seek
counseling and attend AA are factors supporting his maintenance
of sobriety.  He concluded that the individual’s current risk of
relapse was below fifty percent, and that with an alcohol
monitoring program in place in his workplace, the individual’s
risk of relapse would be even lower.

The Alcohol Abuse Counselor stated that she believes that the
individual is sincere about maintaining his sobriety.  She stated
that she and the individual have agreed to work through an entire
program of relapse recovery, and that he has a high chance
maintaining his sobriety permanently if he follows this relapse
prevention plan.

The DOE-consultant Psychiatrist testified that he does not
believe that the individual is rehabilitated after four years of
sobriety.  He points to the individual’s earlier periods of
temporary sobriety that lasted as long as eight years before the
individual relapsed.  He stated that on the basis of two academic
studies on alcohol relapse, that it would take eight years of
sobriety before the individual’s risk of relapse fell below fifty
percent.  He stated that the individual’s relationships with his
brother-in-law and his wife were positive for maintaining
sobriety.  He encouraged the individual in his efforts to get
additional treatment, but believes that waiting to get counseling
until September 1, 2004 when he received the DOE-consultant
Psychiatrist’s findings in late June of 2004 is an indication
that he has not truly internalized his need for treatment.  He
concluded that under the current circumstances, he was unable to
find that the individual was rehabilitated “to a reasonable
degree of medical certainty.”  TR at 169.

In the administrative review process, it is the Hearing Officer
who has the responsibility for forming an opinion as to whether
an individual with alcohol problems has exhibited rehabilitation
or 
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reformation. See 10 C.F.R. § 710.27.  The DOE does not have a set
policy on what constitutes rehabilitation and reformation from
alcohol dependence, but instead makes a case-by-case
determination based on the available evidence.  Hearing Officers
properly give a great deal of deference to the expert opinions of
psychiatrists and other mental health professionals regarding
rehabilitation and reformation. See, e.g., Personnel Security
Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of
rehabilitation); Personnel Security Hearing (Case No. VSO-0015),
25 DOE ¶ 82,760 (1995) (finding of no rehabilitation).  In cases
filed with this Office, it is very rare for a psychiatrist to
find reformation or rehabilitation where an individual has been
abstinent for less than one year.  This is because, as a DOE
psychiatrist testified in another proceeding, a period of one
year is generally viewed as necessary to reach a state of
sustained remission.  Personnel Security Hearing (Case No. VSO-
0154), 26 DOE ¶ 82,794 at 85,813 (1997).  In security cases
involving a diagnosis of alcohol dependence, medical experts have
required that individuals maintain sobriety for a period of two
or even three years in order to demonstrate rehabilitation and
reformation, especially where the individual has engaged in no
recovery activities.  See Personnel Security Hearing (Case No.
VSO-0126), 29 DOE ¶ _____, (January 14, 2005)(As adequate
evidence of reformation, the DOE Psychiatrist recommended two
years of abstinence if the individual completes a rehabilitation
program, or three years of abstinence if he does not) (slip
opinion at 4-5).

In the present proceeding, the DOE-consultant Psychiatrist
concludes that in light of the individual’s two previous relapses
after eight years of sobriety and four years of sobriety, the
individual must maintain abstinence from alcohol for eight years
in order to demonstrate reformation and mitigate the DOE’s
Criterion (j) concern.  He states that the bases for his
conclusion are the average relapse rates for alcoholics
documented by two statistical studies on alcoholism.  As these
statistical studies demonstrate, a history of previous relapses,
especially after extended periods of sobriety, raises the
probability that an alcoholic individual will have a similar
relapse in the future.  This heightened risk of relapse is a
serious security concern for the DOE, and makes it more difficult
for an individual with a history of relapses to establish
rehabilitation or reformation from a diagnosis of alcohol
dependence.  

However, I believe the Individual’s Psychologist’s testimony that
a person’s previous history of relapses is only one of several
factors that should be considered in determining whether a person
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has demonstrated rehabilitation or reformation from alcohol
dependence.  In the present case, I find that the Individual’s
Psychologist was very knowledgeable about the individual’s
rehabilitation efforts and that his testimony concerning the
individual’s relapse prevention efforts was very convincing.
Unlike the DOE-consultant Psychiatrist, who examined the
individual on one occasion in February 2004, the Individual’s
Psychologist conducted several sessions with the individual in
September and October of 2004, and has been able to assess the
individual’s progress in overcoming denial concerning his
alcoholism as well as his ability to establish and undertake
appropriate recovery activities.  I agree with the Individual’s
Psychologist that the evidence that the individual is no longer
in denial concerning his alcoholism, that he is committed to
lifelong sobriety, that he is actively pursuing a recovery
program based on relapse prevention, and that he has subjected
himself to alcohol monitoring are all factors which reduce his
risk of having a future relapse.    

In light of these factors and the individual’s four full years of
demonstrated abstinence, I agree with the Individual’s
Psychologist’s assessment that the individual now has a good
chance of maintaining his sobriety, and that his risk of relapse
is low.  Accordingly, I find that the individual has demonstrated
rehabilitation and reformation from his diagnosis of alcohol
dependence, and thereby mitigated the DOE’s Criterion (j)
concern.

V. CONCLUSION

For the reasons set forth above, I find that the individual
suffers from alcohol dependence subject to Criterion (j).
Further, I find that this derogatory information under Criterion
(j) has been mitigated by sufficient evidence of rehabilitation
or reformation. Accordingly, after considering all the relevant
information, favorable or unfavorable, in a comprehensive and
common-sense manner, I conclude that the individual has
demonstrated that granting him access authorization would not
endanger the common defense and would be clearly consistent with
the national interest.  It therefore is my conclusion that the
individual should be granted 
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access authorization. The individual or the DOE may seek review
of this Decision by an Appeal Panel under the regulation set
forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: January 27, 2005
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 10, 2004 
 
Case Number:   TSO-0137 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” 1 A local DOE Security Office tentatively denied the individual’s 
access authorization pursuant to the provisions of Part 710. In this Decision I will 
consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be granted. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s application for access authorization should be denied. 
 
I. Background 
 
The individual has been employed by a DOE subcontractor since 2002. Sometime after 
the individual began working for the DOE subcontractor, the DOE subcontractor 
requested that the individual obtain a DOE security clearance. On October 31, 2002, the 
individual completed a Questionnaire for National Security Positions (QNSP) in which 
he revealed past illegal drug use and legal problems stemming from his use of both 
alcohol and drugs. In August 2003, the DOE conducted a Personnel Security Interview 
(PSI) with the individual to explore this potentially derogatory information further.  
Unable to resolve the derogatory information, the DOE referred the individual to a board-
certified psychiatrist (DOE consultant-psychiatrist) for a mental evaluation. The DOE 
consultant-psychiatrist examined the individual in January 2004, and memorialized his 
findings in a report (Psychiatric Report or Exhibit 6).  In the Psychiatric Report, the DOE 
consultant-psychiatrist opined that the individual is alcohol dependent and presents no 
evidence of rehabilitation or reformation. He further opined that the individual has 
abused illegal drugs on more than one occasion and is not a good candidate for 
rehabilitation or reformation.    
 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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In June 2004, the DOE initiated formal administrative review proceedings. The DOE first 
informed the individual that it possessed derogatory information that created substantial 
doubt regarding his eligibility to hold a security clearance.  In a Notification Letter that it 
sent to the individual, the DOE described this derogatory information and explained how 
that information fell within the purview of two potentially disqualifying criteria. The 
relevant criteria are set forth in the security regulations at 10 C.F.R. § 710.8, subsections j 
and k (Criteria J and K respectively).2  
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations and requested an administrative review hearing. The Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case and 
I conducted an administrative hearing within the regulatory time frame specified by the 
Part 710 regulations. 
 
At the hearing, five witnesses testified. The DOE called one witness. The individual 
presented his own testimony and that of three witnesses.  In addition to the testimonial 
evidence, the DOE submitted 10 exhibits into the record; the individual tendered two 
exhibits. The hearing transcript will be cited in this Decision as “Tr.” and the Exhibits 
will be cited as “Ex.” along  with  their corresponding numeric or alphabetic designation. 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security  

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8 (j).  Criterion K concerns information that a person “[t]rafficked in, 
sold, transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such 
as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by 
a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by Federal 
law.” 10 C.F.R. § 710.8(k). 
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and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization.  The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to an individual’s 
access authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the DOE cites two potentially disqualifying criteria as bases for 
suspending the individual’s clearance, i.e., Criteria J and K.  
 
With respect to Criterion J, the DOE relates the following information. First, a DOE 
consultant-psychiatrist diagnosed the individual as suffering from alcohol dependence.  
Second, the individual admitted to the DOE consultant-psychiatrist that the police had 
arrested him in 2000 and charged him with Driving under the Influence (DUI) after he 
had failed a breathalyzer test. Third, the individual told the DOE during the PSI that he 
had been arrested in 1980 for DUI; that he drinks at least every weekend and becomes 
intoxicated every other weekend; that he drives while intoxicated approximately once a 
month; and that he intends to keep drinking in the future. The information set forth above 
clearly raises questions about the individual’s alcohol use.  Excessive alcohol 
consumption is a security concern because the behavior can lead to the exercise of 
questionable judgment, unreliability, and a failure to control impulses, and can increase 
the risk that classified information may be unwittingly divulged. See Appendix B to 
Subpart A of 10 C.F.R. Part 710, Guideline G. 
 
As for Criterion K, the DOE cites the individual’s three drug–related arrests; his 
statements that he used valium, Quaaludes, muscle relaxants, opium, cocaine, LSD, 
mushrooms, crack, speed and marijuana in the past; and that he most recently used 
marijuana in December 2002 at a party.  The DOE also relates that the DOE consultant-
psychiatrist opined that the individual is a likely risk for continued occasional marijuana 
use. The information set forth above constitutes a security concern under Criterion K 
because the improper or illegal involvement with drugs raises questions regarding an 
individual’s willingness or ability to protect classified information. See Appendix B to 
Subpart A of 10 C.F.R. Part 710, Guideline H.  To the extent that the individual may have 
been abusing drugs, there is an additional security concern that the individual’s social or  
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occupational functioning may become impaired thereby increasing the risk of an 
unauthorized disclosure of classified information. Id. 
 
IV. Findings of Fact  
 
Most of the facts in this case are uncontroverted.  Where there are discrepancies in the 
record, I will note them as appropriate. 
 
The individual started consuming alcohol at age 15 or 16. Ex. 6 at 2; Ex. 7 at 40. On three 
occasions, the police arrested the individual for DUI. Ex. 6 at 2. The most recent DUI 
arrest occurred in 2000 after the individual registered a 2.0 on a breathalyzer 
administered by police. Id. As the result of the 2000 DUI, the individual served 10 days 
in jail and paid a fine. Id. In 2003, the individual related that he got intoxicated every 
weekend. Ex. 7 at 44. At that time, he described his alcohol consumption as “moderate,” 
although he admitted that he had lost time from work because of his drinking. Id.at 40. 
He stated in 2003 that he usually drank a 6-pack in two hours, but had consumed as many 
as 12-15 beers at a time. Id. at 39-40. In addition, the individual stated in 2003 that he had 
driven a vehicle under the influence of alcohol “quite a bit.” Id. at 42.  When asked in 
2003 by the DOE about his future intentions with regard to alcohol, he responded, “I’m 
going to keep drinking.” Id. at 46. The individual explained in 2003 that he liked the way 
alcohol made him feel but noted that he would cut back if he started feeling “bad inside 
my body.” Id. at 46-47. In January 2004, the individual told the DOE consultant-
psychiatrist that he consumed as many as 12 beers in a few hours.  Ex. 6 at 2. The 
individual also informed the DOE consultant-psychiatrist that he often drank until his 
speech was slurred and that he occasionally experienced tremors. Id.  In addition, the 
individual revealed to the DOE consultant-psychiatrist that he had tried to stop drinking 
in 2000, even seeking help from Alcoholics Anonymous (AA), but was unsuccessful. Id. 
 
The individual’s use of illegal drugs is extensive and long-term.  By his own account, the 
individual started smoking marijuana at age 15 in 1976.  Ex. 6 at 2.  In 1979 or 1980, the 
individual also started to use cocaine regularly. Ex. 7 at 7.  Between 1980 and 1985, the 
individual stated that used between 1 gram and 2.8 grams of cocaine as many as three to 
four times each week. Id. at 9-10. The individual claims to have stopped using cocaine in 
1991. Id. at 10.  The individual also admits that in a 10-year period in the 1980s and 
1990s, he stole Quaaludes and valium from his mother and also purchased the same drugs 
from others. Id. at 11.  He admits also to using LSD every weekend for six to 18 years.3 
He claims to have used “just about every kind of drug except heroin,” noting that he used 
opium, hash, mushrooms, crack, and speed in addition to the other drugs described above. 
Id. at 14. He explained that he has many friends who are involved in drugs. Id.  During a 
PSI in 2003, the individual described his drug-related arrests in the 1980s.  According to 
the individual, in 1986 the police suspected him of dealing drugs and, for this reason, 
obtained a warrant to search his house. Id at 18. The police discovered marijuana during 
their search and arrested the individual.  Id. In 1987, according to the individual, the  

                                                 
3  The individual first told the personnel security specialist that he used LSD for 18 years. When asked to 
state the specific time frame during which he used this illegal drug, he stated, “between ’82 and ’87.” Id. at 
12. 
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police raided his house. Id. at 19. The individual stated that while the police were 
pounding at his door, he burned marijuana in his stove before the police could enter the 
premises. Id. According to the individual, the police collected the residue of the 
marijuana and arrested him for possession with intent to resell. Id. The individual also 
recounted that he “got caught up in a cocaine sting” in 1987 or 1988. Id. at 21.  He related 
that while the police were pursuing him, he “jumped out of the car, took off running [and] 
throwed the cocaine over the briar patch.” Id. The individual stated that he was only 
charged with “attempted vehicular something on a police officer [and] assault on a police 
officer” because the police could not find the cocaine. Id. at 22. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing.  In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).4  After due 
deliberation, I have determined that the individual’s access authorization should not be 
granted.  I cannot find that such a grant would not endanger the common defense and 
security and would be clearly consistent with the national interest. 10 C.F.R.  § 710.27(a). 
The specific findings that I make in support of this decision are discussed below. 
 

A. Criterion J 
 
The DOE consultant-psychiatrist testified convincingly at the hearing that the individual 
suffers from alcohol dependence. Because the individual provided no probative evidence 
to rebut the DOE consultant-psychiatrist’s opinion,5 the only issue before me is whether 
the individual is rehabilitated or reformed from his alcohol dependence.  
 
The individual testified that he stopped consuming alcohol in August 2004 upon medical 
advice. Tr. at 32.  The individual submitted into the record a letter from his primary care 
physician dated October 29, 2004 in which the primary care physician stated that he 
diagnosed the individual as suffering from hepatitis C in July 2004. Ex. A. According to 
the letter, the primary care physician advised the individual to discontinue all alcohol use. 
Id.  The individual further testified that his doctor advised him that he only has between 
three and seven years to live if he does not stop drinking. Tr. at 34.  According to the  

                                                 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for his 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
5   The only evidence that the individual submitted on this matter is his own testimony that he did not think 
that he was alcohol dependent because he only consumed alcohol when he “felt like it.”  Tr. at 51.  The 
individual’s viewpoint is not sufficient to overcome the opinion of a board-certified psychiatrist who 
outlined in detail the reasons why the individual is properly diagnosed as suffering from Substance 
Dependence as described in the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text-
Revised.   
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individual, his primary care physician “told him about AA” but he elected not to attend 
AA because he is very independent and prefers doing things on his own.  Id.  He added 
that he did not find AA meetings helpful in 2000 when he attended two to three meetings. 
Id. 
 
The individual admitted that he is not currently in an inpatient or outpatient alcohol 
program. Id. at 33.  He also advised that he does not see an alcohol counselor. Id. Under 
questioning, he revealed that his wife still consumes alcohol and while it is “kind of 
tough to sit there and watch my wife drink . . . I have to do it if I want to live.” Id. at 35.  
The individual also revealed that he has been around other people who consume alcohol 
and he is not bothered by it. Id.  He asserted that he is fairly confident that he will be able 
to maintain his sobriety. Id. 
 
In addition to his own testimony, the individual presented testimony from a supervisor 
who is also his nephew and two managers. All three witnesses attested to the individual’s 
excellent work. Id. at 8, 14, 27. The two managers testified that they had never seen him 
consume alcohol on the job and had never seen any indication that he consumed alcohol 
at all. Id. at 9-10; 28-19.  The individual’s supervisor has socialized with the individual 
because of their family relationship. Id. at 14. The supervisor testified that he has 
observed the individual operate an All Terrain Vehicle on his own property while he was 
drunk. Id. at 18.  However, the supervisor testified that he has not observed the individual 
consume alcohol in four to five months, i.e., since July or August 2004.   
 
After listening to the individual’s testimony and that of his managers and supervisor, the 
DOE consultant-psychiatrist was asked to opine about whether the individual could be 
considered rehabilitated or reformed from his alcohol dependence.  The DOE consultant-
psychiatrist testified that three months of abstinence is not sufficient for the individual to 
demonstrate rehabilitation or reformation.  The DOE consultant-psychiatrist then opined 
that the individual must abstain for five years before he would consider the individual 
rehabilitated. 6 
 
After carefully considering the documentary and testimonial evidence in the record, I find 
that the individual has not shown that he is rehabilitated or reformed from his alcohol 
dependence.  It is simply too early in the individual’s rehabilitative efforts for me to make 
a positive predictive assessment that he will maintain sobriety for a sustained period of 
time.  As of the date of the hearing, the individual had only abstained from alcohol for a 
period of three months, a mark far removed from the five-year recommendation of the 
DOE consultant-psychiatrist in this case. Moreover, while it is possible that the individual 
might maintain his sobriety on his own, the record shows that he has tried unsuccessfully 
to do so in the past.7  Moreover, the individual did not present any evidence that he has a  

                                                 
6  In the Psychiatric Report, the DOE consultant-psychiatrist stated that there was “no evidence of 
rehabilitation or reform.”  Ex. 6 at 1. He did not opine in the Psychiatric Report about the length and type 
of treatment that would be necessary to show adequate evidence of rehabilitation and reformation. Id. 
7  At the hearing, I questioned the DOE consultant-psychiatrist whether he thought that the individual’s 
motivation to maintain his sobriety in order to prolong his life should be entitled to considerable weight. Tr. 
at  72.  The DOE consultant-psychiatrist opined that it is equally as possible that the individual will decide 
to enjoy life and resume drinking during the time that he has left   Id. at 75.         
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network of people or institutions that will help him maintain his abstinence. He testified 
that his wife still consumes alcohol in his presence, a factor that will most certainly test 
the individual’s willpower in the future. The individual still socializes with persons who 
consume alcohol, another factor that could undermine his efforts to maintain sobriety.  
The individual also does not participate in AA, does not see an alcohol counselor, and 
does not anticipate receiving any kind of alcohol treatment. The individual also testified 
that he does not consider himself to be alcohol dependent, a factor that leads me to 
question whether he fully understands the severity of his alcohol problem. In short, the 
risk that the individual might return to consuming alcohol cannot be discounted. For all 
these reasons, I find that the individual has not mitigated the security concerns associated 
with his alcohol dependence. 

 
B. Criterion K 

 
The individual testified that he has not used illegal drugs since December 2002 and that 
he does not intend to use illegal drugs in the future. Id. at 39, 61. To support his 
testimony, the individual submitted into the record the test results from a random drug 
test that he took on November 24, 2004 showing that he tested negative for five drugs. 
Ex. B. 8  The only other testimonial evidence relating to the Criterion K issue before me 
came from the individual’s nephew and supervisor who testified that he never observed 
the individual using illegal drugs. Id. at 21.  
 
At the hearing, the DOE consultant-psychiatrist was asked if the individual could be 
considered rehabilitated or reformed from his past drug use in light of the individual’s   
self-reported abstention since December 2002.  The DOE consultant-psychiatrist testified 
that due to the extensive nature of the individual’s illegal drug use over most of his 
lifetime, the individual would need more abstinence before he could be considered 
reformed. Id. at 79. In addition, the DOE consultant-psychiatrist opined that there is not 
sufficient information available for him to conclude that the individual is reformed from 
his past drug abuse. 
 
After carefully considering the record in this case, I find that the individual has not come 
forward with evidence that convinces me that he has mitigated the Criterion K security 
concerns at issue. The extensive nature and frequency of the individual’s drug use are 
uncontested and factors that weigh heavily against him.  By his own account, the 
individual used a wide variety of illegal drugs, including marijuana, cocaine, Quaaludes, 
LSD, opium, hash, mushrooms, crack and amphetamines, at various times over a period 
of 25 years. During most of this time, the individual was a mature man in his 20s and 30s. 
I also find that the individual’s conduct associated with his drug use is extremely serious 
and weighs against him. Not only was he arrested three times in the 1980s for drug-
related incidents, but he admits to destroying evidence while the police were attempting 
to enter his premises on one occasion, and throwing cocaine into a briar patch on another 
occasion as he was fleeing from the police. In my opinion, these actions, while remote in 
time, are still quite troubling because they suggest to me that his deposition is unchanged  

                                                 
8  The drugs tested are listed on the test form as THC, COC, PCP, OPI, and AMP.  Ex. B. I presume that 
these initials stand for tetrahydrocannabinols, cocaine, phencyclidine, opium and amphetamines. 
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to try to conceal evidence or information to escape the consequences of his actions.  On 
the issue of rehabilitation or reformation, there is only the individual’s self-reported 
abstinence from illegal drugs since December 2002 and the one negative drug test.  If 
true, the individual’s abstinence from illegal drugs would be a positive factor in his favor. 
It is unfortunate that the individual did not ask his wife or others who may have observed 
him using drugs in the past to testify about their recent observations of him. I also 
considered as a negative factor that the individual used drugs in 2002 during a time when 
he knew his request for a DOE security clearance was pending.  At the very least, his 
actions in this regard call into question his judgment. In the end, I agree with the DOE 
consultant-psychiatrist that there is insufficient information in the record to determine 
that the individual is rehabilitated or reformed from his past illegal drug use.  It was the 
individual’s burden to bring forward information to mitigate the Criterion K issue at 
hand.  I find that he has failed to meet that burden.   
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria J and K.   After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns advanced by the DOE. I therefore cannot find 
that granting the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should be denied.   
 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 27, 2005 
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This Decision concerns the eligibility of XXXXXXXXXXX
(hereinafter the individual) to hold an access authorization. 1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."  This Decision will consider whether,
based on  testimony and other evidence presented in this
proceeding, the individual should be granted access
authorization.  As discussed below, I find that the individual
has not met his burden to bring forward sufficient evidence to
show that access authorization should be granted.  

I.  History

This administrative review proceeding began with the issuance of
a Notification Letter, informing the individual that information
in the possession of the DOE created substantial doubt pertaining
to his eligibility for an access authorization.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
detailed statement of the derogatory information.  

The area of concern cited in the Notification Letter involves
information that the individual has demonstrated a pattern of
unreliability and financial irresponsibility. This behavior is
subject to the provisions of 10 C.F.R. § 710.8(l) (hereinafter
Criterion L). 2  
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     conduct or is subject to any circumstances which tend to show
that the individual is not honest, reliable, or trustworthy;
or which furnishes reasons to believe that the individual may
be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best
interests of the national security.  Such conduct or
circumstances include. . . a pattern of financial
irresponsibility . . . . 

The Notification Letter identified the following matters as
concerns:

1.  The individual failed to reveal three of four Article 15
military punishments in connection with his application for
employment with the Bureau of Prisons in 1995, and falsely showed
he had received an Associate of Arts (AA) degree from a community
college.  Due to these falsehoods, his employment with the Bureau
of Prisons was terminated.

2. In applying for a position with the Immigration and
Naturalization Service (INS), he falsely answered several
questions on government forms, including information about why he
was fired from the Bureau of Prisons. In this regard, in
completing a June 1998 Questionnaire for National Security
Position (QNSP) for the INS, he failed to truthfully supply
information about his terminations from the Bureau of Prisons and
from XXXXXXXXXXXXXX on August 12, 1997, and a behavioral
treatment center on August 28, 1996.  He reiterated false
information about his degree from the community college and
failed to show his past due child support.  

3. In applying for a position as a security guard with another
government institution in 1998, he again falsified information on
application forms.  He again failed to indicate four Article 15
disciplines, his termination from XXXXXXXXXXXXXXXX and the
behavioral treatment center, and reiterated the false assertion
regarding a degree from the community college.  

4. He has failed to make child support payments beginning in
1997. As of March 2002, he owed approximately $18,000 in child
support.

5. In connection with a QNSP filed with the DOE in June 2002, the
individual falsely answered in the negative a question as to
whether he was ever debarred from government employment.  The
record indicates that the individual was debarred from
appointment to any position in the competitive federal service
for three years 
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3 Derogatory information covered by Criterion F includes
deliberately misrepresenting, falsifying or omitting significant
information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive Positions, a personnel qualifications
statement, a personnel security interview, written or oral
statements made in response to official inquiry on a matter that
is relevant to a determination regarding eligibility for DOE
access authorization. . . .

from July 1999 until July 2002.   In connection with this same
QNSP, the individual failed to show his termination from the
behavioral treatment center.  

6. According to a credit report dated February 11, 2004, the
individual had a number of credit card accounts charged off as
delinquent.  

The above actions represent concerns about the individual’s
reliability under 10 C.F.R. § 710.8(l).  Further, the items
concerning falsehoods represent concerns under 10 C.F.R.
§ 710.8(f)(Criterion F). 3 

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to
respond to the information contained in that Letter.  The
individual requested a hearing, and that request was forwarded by
the DOE Office to the Office of Hearings and Appeals (OHA).  I
was appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. At
the hearing, the DOE counsel called two security specialists to
testify about the nature of the individual’s behavior and why it
creates a security concern.  The individual also testified, but
presented no witnesses.

II. Hearing Testimony 

The first security specialist testified about the falsifications,
omissions and financial concerns set forth in the Notification
Letter.  Transcript (hereinafter Tr.) at 8-39.  This testimony
provided detailed background as to the nature of the security
concerns and pointed out the documentary support for those
concerns.  In essence, her testimony was that the individual in
this case has demonstrated a pattern of falsification on federal
government forms, as well as a pattern of financial
irresponsibility.  The second security specialist testified about
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the importance of truthfulness and reliability in individuals who
are granted access authorization.  

The individual testified about the matters raised in the
Notification Letter.  No purpose will be served here by
discussing in detail every explanation that the individual has
offered for his omissions and falsifications.  Several examples
will suffice.  With respect to his failure to report on the 2002
QNSP filed with the DOE that he was debarred from federal
employment for four years, the individual explained that he
misunderstood the question.  He further stated that he told an
Office of Personnel Management (OPM) investigator about the
disbarment, and that she must have failed to include it in her
report.  Tr. at 76, 80.  With respect to the issue of arrears in
child support payments, the individual stated that payments are
now being deducted automatically from his salary, and that he is
paying down the arrearage.  Tr. at 98.  With respect to his
failure to reveal the four Article 15 disciplines, the individual
stated that he was told only one would appear on his record, so
that there would be no reason to acknowledge the three others.
Tr. at 47, 50.  The individual also challenges several of the
charged off items on his credit report, stating that they are not
his accounts. 

III.  Standard of Review

The Hearing Officer’s role in these Part 710 proceedings is to
provide the individual involved with an opportunity to furnish
information to mitigate security concerns, to evaluate the
information presented by the DOE Office and the individual, and
to render an opinion based on that evidence. 

The decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the
relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the
national interest.  See 10 C.F.R. § 710.7(a).  

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not like a criminal case, in which the burden is on the
government to prove the defendant guilty beyond a reasonable
doubt.  In this type of case, we use a different standard, which
is designed to protect national security interests.  A hearing is
for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.  10 C.F.R.
§710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that restoring
his access 
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authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.
10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of an access authorization.  See Dept
of Navy v. Egan, 484 U.S. 518, 531 (1988) (clearly consistent
with the national interest standard for the granting of access
authorizations indicates that security determinations should err,
if they must, on the side of denials);  Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990)(strong presumption against the
issuance of a security clearance).  Consequently, it is necessary
and appropriate to place the burden of persuasion on the
individual in cases involving national security issues.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶82,752 at
85,511 (1995).  

IV.  Analysis

I find that the Criteria L and F concerns have not been resolved.
The individual’s explanations do not mitigate a pattern of lying
on federal forms that has lasted for nearly 10 years.  I find
quite serious the fact that the individual lied on his 2002 QNSP
to the DOE.  Especially troubling are the failure to reveal the
disbarment from federal employment, and the fact that the
application for the DOE employment was filed during the
disbarment period.  The individual has offered no meaningful
explanation for this falsification, other than that he must have
read the question incorrectly.  That question stated: “To your
knowledge, . . . have you ever been debarred from government
employment?”  QNSP, Question 26(b).  The individual has not
explained in what way he misunderstood this straightforward
question.  With respect to his failure in the past to make child
support payments, the fact that he is now making regular payments
is in his favor.  However, the security concern relates to his
failure to reveal the arrearage.  With respect to the failure to
reveal the credit card charges that were written off, the
individual provided no information to convince me that the
charges were not his.  In any event, they should have been
revealed on the QNSP with an explanation. Appearing in the 2002
QNSP, these falsifications and omissions are all relatively
fresh.  

In sum, the concern here is not so much that the individual has
had some instances in the past involving questionable behavior.
Rather, the security concern is this individual’s ongoing pattern
of shading the truth when it comes to fully revealing
unflattering matters.  This pattern continued into the year 2002,
when the individual failed to make complete and truthful
disclosures to the 
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DOE in his QNSP.  Given this pattern, I cannot find that the
security concerns regarding his truthfulness and reliability have
been resolved.

V. Conclusion

As indicated by the foregoing, I find that individual has not
resolved the Criteria F and L security concerns set forth in the
Notification Letter.  Accordingly, it is my determination that
the individual should not be granted access authorization.  

The individual may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.  

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date:



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be

referred to in this Decision as access authorization or a security clearance.  

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
XXXXXX’s.
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Date of Filing:                                  June 25, 2004

Case Number:                      TSO-0139

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as
"the individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." 1 

I.  Background

The individual is employed with a Department of Energy (DOE) contractor. In connection with
his employment, the contractor applied to DOE security on the individual’s behalf for access
authorization. The ensuing investigation revealed that the individual had been arrested for
Driving While Intoxicated (DWI) in January 1999, and he was called in for a Personnel Security
Interview (PSI) in July 2002 about this arrest and about his alcohol consumption. After the PSI,
the individual was referred to a psychiatrist (hereinafter referred to as “the DOE psychiatrist”)
for an agency-sponsored evaluation. As part of this evaluation, the DOE psychiatrist reviewed
the individual’s security file and interviewed him. He then produced a written evaluation of the
individual, and sent that report to the local security office. 

Based on his review of the individual’s security file and his interview with him, the DOE
psychiatrist found that the individual

presents with indisputable evidence of longstanding and current Alcohol
Dependency. Despite this history, he continues to drink even though he is
beginning to address the need for active and intensive treatment. 
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He continues to drink to the point of drunkenness every other weekend and drinks
alone. He spent nearly the whole calendar year of 2001 drinking excessively on a
daily basis while being unemployed . . . . He has a serious family history as well
of alcoholism, including severe alcoholism in his father . . . and also a pattern . . .
of excessive drinking in his two older brothers. He has had an alcohol-related
arrest due to driving under the influence in January of 1999, but has no other legal
history related to his Alcohol Dependency. He does not have . . . withdrawal
symptoms when he stops drinking, but he has a history of blackouts.

[The individual] has never achieved more than a single month’s period of
abstinence over the years since his college days. He recognizes himself as having
an alcohol disorder, but is poorly educated about the nature of the problems
related to his alcohol consumption and has never been in an alcohol rehabilitation
program, nor attended Alcoholics Anonymous [AA], but has had merely a two
month mandated alcohol counseling group therapy program from the Department
of Motor Vehicles related to his DUI offense .

DOE psychiatrist’s report at 8-9. The DOE psychiatrist concluded that the individual is a user of
alcohol habitually to excess and suffers from Alcohol Dependency, with inadequate evidence of
rehabilitation or reformation. He added that the individual would have to undergo 12 months of
active treatment with complete sobriety in order to sufficiently demonstrate rehabilitation or
reformation. Report at 9.

After reviewing this report and the other information in the individual’s security file, the local
security office determined that derogatory information existed that cast into doubt the
individual’s eligibility for a security clearance. The Manager of the local security office
informed the individual of this determination in a letter, dated January 20, 2004, that set forth in
detail the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to
this letter as the Notification Letter.

II. Statement of Derogatory Information

As previously stated, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (j) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8. Paragraph (j) defines as derogatory
information indicating that the individual “has been, or is, a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.” Under this paragraph, the Letter cites the DOE psychiatrist’s
diagnosis and statements that the individual made during his psychiatric evaluation and during
the PSI. During the PSI, the individual revealed that he drinks to intoxication every Friday or
Saturday night, that his current consumption of alcohol is two to three drinks per day, and that
his drinking increased steadily throughout his life, until his DWI arrest. At that time, he said, he
was drinking four or five drinks per day. 
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Paragraph (l) pertains to information indicating that the individual “has engaged in any unusual
conduct or is subject to any circumstances which tend to show that [he] is not honest, reliable, or
trustworthy; or which furnishes reason to believe that [he] may be subject to pressure, coercion,
exploitation or duress which may cause [him] to act contrary to the best interests of the national
security.” 10 C.F.R. § 710.8(l). As a basis for this paragraph, the Letter cites the individual’s
DWI arrest. 

Subsequent to the issuance of this Letter, the individual entered into a “Recovery Agreement”
with his employer. In this Agreement, the individual certified that, for a period of two years, he
would 

1. Maintain total abstinence from alcohol and illegal drugs;

2. Report the obtaining of all prescriptions for medications to his employer within three
working days;

3. Submit to unannounced alcohol and drug testing, with a minimum of 18 samples with
confirmed negative results necessary to document recovery;

4. Attend and participate in the contractor’s Employee Assistance Program (EAP), a local
alcohol rehabilitation clinic and Alcoholics Anonymous, and 

5. Grant his employer access to all documents needed to verify the individual’s compliance
with these requirements.

Failure to abide by the terms of this agreement was punishable by disciplinary action up to and
including termination of employment.

Approximately one month after signing this agreement, the individual tested positive for alcohol.
An amended Notification Letter was issued to the individual. This Letter is identical to the one
issued in January 2004, except for the addition of the positive test as a factor supporting the
DOE’s invocation of paragraph (l). The amended Letter also informed the individual that he was
entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning
his eligibility for access authorization. The individual requested a hearing on this matter. The
Manager forwarded this request to the Office of Hearings and Appeals and I was appointed the
Hearing Officer.       
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III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the 
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting the individual a
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that restoring access authorization “will not endanger the common defense and security
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and cases cited therein. For the reasons that follow, I conclude that the individual has not
made this showing, and that he should therefore not be granted a clearance at this time. 

IV. THE HEARING

At the hearing, the individual presented the testimony of his manager, his psychiatrist, his AA
sponsor, an EAP counselor, and himself in an attempt to demonstrate rehabilitation from alcohol
dependence. The DOE psychiatrist testified for the DOE.

The individual testified that his father was an alcoholic whose divorce from the individual’s
mother in 1996 was caused largely by the father’s drinking. Hearing Transcript (Tr.) at 26. Three
years later, the father was hospitalized for congestive heart failure, a condition which, according
to the individual, was related to his alcoholism, among other factors. At that point, he said, he
“really understood for the first time that his life was threatened by his use of alcohol,” and that
this frightened the individual because he saw much of his father’s behavior in himself. His father
died a year later. Tr. at 27.  
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In 1999, the individual was arrested for DWI. Pursuant to that arrest, he was required by the
court to attend alcohol education classes. The individual stated that although he had struggled
with controlling his drinking “all through [his] adult life, . . . that was the first time when it
became clear to me that I had a real problem that I really needed and wanted to address.” Tr. at
29. After this arrest, the individual went through a period during which he would, repeatedly and
without the benefit of AA or any other outside intervention, abstain from drinking for a few
weeks, relapse, and then attempt to quit again. Tr. at 29-30. 

In 2002, the individual was evaluated by the DOE psychiatrist during the process of determining
his eligibility for access authorization. Although the individual did not receive a copy of the
DOE psychiatrist’s evaluation until approximately one year later, at the end of their interview,
the DOE psychiatrist “explained the nature of his findings, which was consistent with what I
read in his report a year later, that I was a practicing alcoholic . . . .” Tr. at 32. He testified that
this assessment “was a pretty big shock to me, in the sense that this was the first time I really
understood that my drinking was going to be a serious problem for me with respect to my
security clearance.” Tr. at 33. He again attempted, unsuccessfully, to quit on his own. Id. In July
2003, the individual began seeing a psychologist to address his alcohol dependence and
problems with depression. Tr. at 34-35. He began attending AA at this time, he said, but his
attendance was sporadic because he was still struggling with denial and the idea that he could
solve his drinking problem through his own efforts. Tr. at 36. In October 2003, the individual
started seeing a psychiatrist while maintaining his relationship with the psychologist. In
December of that year, he began attending AA on a regular basis. Tr. at 38. 

In 2004, the individual was able to obtain access to the DOE psychiatrist’s written report. He
testified that he agreed with the DOE psychiatrist’s diagnosis of alcohol dependence, and that
this was “another significant step towards my breaking down denial.” Tr. at 39. He subsequently
consulted with the local EAP counselor, executed the Recovery Agreement referred to above,
and entered into a 28-day residential alcohol rehabilitation program at a local facility. Tr. at 40-
43. The weekend after his discharge, he “began developing an enormous amount of anxiety
about how [he] could reenter into the work environment after stepping completely out of the
flow. In particular, [he] was very concerned how [he] was going to explain [his] absence to [his]
co-workers.” Tr. at 45. He addressed this anxiety by having approximately eight or nine drinks
on the Sunday before his return to work. Tr. at 46. During the following morning, the individual
was administered a Breathalyzer test, which revealed a blood alcohol content of .02. Id. After
consulting with an EAP counselor, the individual decided to readmit himself into the residential
alcohol treatment program. Tr. at 48. When asked to compare his first stay in the program with
his second, he said that “I was still intellectualizing almost everything about my drinking
problem in the first four weeks, and as a result, . . . I still had a problem with accepting the
magnitude of my problem and the extent [to which] I needed help.” Tr. at 48-49. However,
during his second session, he “was really stripped bare, and my willingness to pay attention to
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2The individual also testified that he is taking Wellbutrin and Lexapro, two anti-depressants, and
Naltrexone, which, he said, is supposed to make it easier for him to resist the urge to drink. Tr. at
80. 

not just the things that sounded right to me, but to everything I was hearing . . . went up
significantly.” Tr. at 49. After participating in the program for an additional three weeks, the
individual returned to work. Since then, he said, he has taken randomly-scheduled Breathalyzer
tests each month, all of which have been negative. Tr. at 50, Individual’s Exhibit 5. He last drank
alcohol just prior to his second rehabilitation session, approximately nine months prior to the
hearing. Id. Since this latter session, he testified that he has attended weekly “continuing care”
meetings at the rehabilitation center, seen his therapist, his psychiatrist and his EAP counselor on
a regular basis, taken Antabuse, gotten an AA sponsor and attended AA meetings an average of
three times a week. Tr. at 51-52. 2 He further stated that the nine months that he had abstained
from drinking as of the date of the hearing is the longest that he has remained sober in his adult
life, Tr. at 54, and that he intends to remain totally abstinent for the rest of his life. Tr. at 60.

The EAP counselor then testified. She stated that initially, she met with the individual every
week to monitor his progress, but has since changed the frequency of their meetings to once
every other week because of the progress the individual has made. Tr. at 95-96. This progress is
reflected in the individual’s motivation to pursue his rehabilitation which, the counselor believes,
comes from the individual himself and not outside pressures. Tr. at 96. She concluded that
because of the positive steps that the individual has taken, she has no concerns about his
judgment or reliability or about his suitability for a security clearance. Tr. at 101. 

The individual’s psychiatrist testified that when he first evaluated the individual in the fall of
2003, he diagnosed him as suffering from Alcohol Dependence. Tr. at 118-119. Accordingly, he
recommended that the individual abstain from alcohol completely and enter into a treatment
program, either on an outpatient or inpatient basis. Tr. at 120. At that time, he said, the
individual was not willing to abstain completely, but that he agreed to begin going to AA
meetings and decrease his drinking over a period of time, with the goal of abstinence. Id.
However, his AA attendance was sporadic, and the individual was unable to abstain for any
significant period of time before entering into an inpatient treatment program. Tr. at 120, 122.
Prior to his participation in that program, the individual was in denial as to the extent and
seriousness of his drinking problem. Tr. at 125. However, after his 2004 relapse and second
experience with the program, the individual’s psychiatrist said that he was able to overcome that
problem. Tr. at 126. He concluded that the individual appears to be strongly committed to
sobriety and that his prognosis is favorable if he continues to follow his current course of action.
Tr. at 129-134. 
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The individual’s AA sponsor also testified. He stated that he became the individual’s sponsor in
July 2004, and that he and the individual talk at least weekly. The individual, he added, is doing
everything that he should to maintain his sobriety. “I see him active in aftercare. I see him
continuing to work with [the EAP counselor]. I am well aware of the aftercare . . . and I’m
primarily and extremely pleased with his association with other recovering alcoholics here at
work.” Tr. at 157. He explained that this is important because these associations make it difficult
for the recovering alcoholic to experience problems with his recovery without someone knowing
about it. That person can then notify the recovering alcoholic’s sponsor, who can then confront
his charge. Tr. at 151. He added that this has not happened with the individual. Tr. at 158. The
sponsor stated that he has no doubts as to whether the individual will remain sober as long as he
continues to take the steps he has been taking, and that he sees nothing that would stop the
individual from continuing his current course. The sponsor then indicated that, while he
understood the reasoning behind a requirement of at least 12 months of sobriety to demonstrate
adequate reformation or rehabilitation, he did not believe that it was applicable to the
individual’s situation. During a 12 month period, he said, an “individual has gone through an
entire calendar year of events . . ., and so it is kind of the . . . center point from which you say,
‘Okay, this is the basis.’” Tr. at 164. However, because of the quality of the individual’s
sobriety, the diligent and internally-motivated manner in which he has pursued his recovery, and
the presence of “a very warm and friendly, but very observant, group of . . . employees” at the
individual’s jobsite, the individual’s sponsor concluded that an additional three months of
sobriety would not be needed to demonstrate adequate reformation or rehabilitation. Tr. at 165. 

After witnessing the testimony of all of the witnesses, the DOE psychiatrist testified that he had
heard nothing that would cause him to modify the recommendation set forth in his written
evaluation of twelve months’ sobriety as adequate evidence of reformation or rehabilitation. Tr.
at 179. Although he commended the individual for the steps he had taken and for the diligence
with which he has pursued his recovery, “the very long-standing and very serious nature of his
alcoholism would suggest to me that it wouldn’t be a basis for deviating from the [12 month]
standard in this case.” Tr. at 180.

V. ANALYSIS

After reviewing the testimony presented and all of the exhibits submitted by the parties, I am
impressed by the progress that the individual has made in addressing his alcohol dependence,
and I believe that if he continues on his current path, his chances of suffering a relapse will be
small. However, I agree with the position taken by the DOE psychiatrist that a 12 month period
of abstinence, along with continued therapy, is necessary to demonstrate adequate rehabilitation
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3Indeed, although he testified that the individual’s prognosis was good, the individual’s own
psychiatrist admitted that a full year of sobriety was “an important milestone,” and that he “would
like to see one year of sobriety.” Tr. at 138-139.   

or reformation. 3 Because the individual had approximately nine months of sobriety as of the
date of the hearing, I cannot conclude that he has adequately addressed the security concerns
raised by his alcohol dependence at this time. 

I reach this conclusion primarily because of the individual’s history of alcohol dependence,
including a number of failed attempts at abstinence. After his 1999 DUI arrest, the individual
“quit drinking . . . for a few . . . weeks at a time, and then I would lapse and quit for a few more
weeks at a time.” Tr. at 29. After the individual was informed by the DOE psychiatrist during his
2002 evaluation that he suffered from alcohol dependence, the individual again attempted,
unsuccessfully, to quit drinking. Tr. at 33. Then, when the individual received the DOE
psychiatrist’s written report in 2003, he signed the previously-mentioned Recovery Agreement
and entered into a 28 day inpatient alcohol treatment program, only to suffer another relapse
shortly after his discharge. Tr. at 46. These instances attest to the persistent nature of the
individual’s disease, and lead me to agree with the DOE psychiatrist’s recommendation of one
full year of sobriety.

Based on the factors discussed above, I find that the individual has not demonstrated that
granting him a clearance would not endanger the common defense and would be clearly
consistent with the national interest. Accordingly, the individual should not be granted access
authorization at this time. 

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: June 10, 2005



*  The original of this document contains information which is subject to withholding 
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 DECISION AND ORDER 
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     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  September 22, 2004 
 
Case Number:   TSO-0140 
 
This Decision concerns the eligibility of  XXXXXXXXXXXXXX (hereinafter referred 
to as “the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” 1 A local DOE Security Office (LSO) suspended the individual’s 
access authorization pursuant to the provisions of Part 710. In this Decision I will 
consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should not be restored at this time. 
 
I. Background 
 
The individual has held a DOE security clearance for several years while employed by 
various DOE subcontractors. During a routine background investigation in 2001, the LSO 
learned that the individual had failed to disclose two alcohol-related arrests on the 
security form that she had completed as part of the reinvestigation process. In March 
2002, the LSO conducted a Personnel Security Interview (PSI) with the individual to 
obtain information regarding the circumstances surrounding the two arrests and the extent 
of the individual’s alcohol use. After the PSI, the LSO referred the individual to a board-
certified psychiatrist (DOE consultant-psychiatrist) for a forensic psychiatric evaluation. 
The DOE consultant-psychiatrist examined the individual in September 2002, and 
memorialized his findings in a report (Psychiatric Report or Exhibit 3).  In the Psychiatric 
Report, the DOE consultant-psychiatrist opined that the individual suffers from alcohol 
abuse. The DOE consultant-psychiatrist also found that the individual does not present 
evidence of adequate rehabilitation or reformation.  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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In September 2004, the LSO initiated formal administrative review proceedings. The 
LSO first informed the individual that her access authorization had been suspended 
pending the resolution of certain derogatory information that created substantial doubt 
regarding her continued eligibility to hold a security clearance.  In a Notification Letter 
that it sent to the individual, the LSO described this derogatory information and explained 
how that information fell within the purview of two potentially disqualifying criteria. The 
relevant criteria are set forth in the security regulations at 10 C.F.R. § 710.8, subsections f 
and j (Criteria F and J respectively).2  
 
Upon her receipt of the Notification Letter, the individual exercised her right under the 
Part 710 regulations and requested an administrative review hearing. On September 24, 
2004, the Director of the Office of Hearings and Appeals (OHA) appointed me the 
Hearing Officer in this case. Subsequently, I convened a hearing within the regulatory 
time frame specified by the Part 710 regulations. 
 
At the hearing, four witnesses testified. The LSO called one witnesses and the individual 
presented her own testimony and that of two witnesses.  In addition to the testimonial 
evidence, the LSO submitted 13 exhibits into the record; the individual tendered three 
exhibits. On February 1, 2005, I received the hearing transcript (Tr.) at which time I 
closed the record in the case. 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
                                                 
2  Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National 
Security Positions, a personnel qualifications statement, a personnel security interview, written or oral 
statements made in response to official inquiry on a matter that is relevant to a determination regarding 
eligibility for DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.30.” 
10 C.F.R. § 710.8(f).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8 (j).   
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and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization.  The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites two potentially disqualifying criteria as bases for 
suspending the individual’s security clearance, i.e., Criteria F and J.  
 
With respect to Criterion F, the LSO questions the individual’s candor because she 
omitted two arrests from a Questionnaire for National Security Positions (QNSP) that she 
completed on January 29, 2001. One of the arrests occurred in March 1998.  At that time, 
the police charged the individual with Driving While Intoxicated (DWI), Reckless 
Driving and Open Container. The other arrest occurred in October 1996 when the police 
charged the individual with Disorderly Conduct and Disobeying a Lawful Order.   From a 
security perspective, the deliberate falsification or omission of significant information 
during an official inquiry on a matter that is relevant to a determination regarding 
eligibility for a DOE access authorization raises questions about a person’s 
trustworthiness, reliability, and honesty and his or her ability to properly safeguard 
classified information.  See Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline E, 
¶ 15. 
 
As for Criterion J, the LSO relates the following information. First, a DOE consultant-
psychiatrist diagnosed the individual as suffering from alcohol abuse in 2002.  Second, 
the individual has been arrested on four occasions in a five-year period (1996, 1998, 1999 
and 2001) for incidents involving alcohol. The information set forth above clearly raises 
questions about the individual’s alcohol use.  Excessive alcohol consumption is a security 
concern because the behavior can lead to the exercise of questionable judgment, 
unreliability, and a failure to control impulses, and can increase the risk that classified 
information may be unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 
710, Guideline G, ¶ 21. 
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IV. Findings of Fact  
 
Most of the facts in this case are uncontested. Where there are discrepancies in the 
record, I will note them as appropriate. 
 
Between 1996 and 2001, the individual’s excessive consumption of alcohol resulted in 
her being arrested three or four times.3 The individual’s first alcohol-related arrest 
occurred in 1996. Ex. 3 at 2. The circumstances surrounding this arrest are as follows. 
The police were dispatched to a bar on a disturbance call. Id. Upon arriving, the police 
found the individual to be highly intoxicated and unable to walk, talk, standup or sit on a 
barstool. Id. The police transported the individual to her home. Id. When the individual 
became abusive towards the police and her family, the police arrested the individual and 
charged her with Disorderly Conduct and Disobeying a Lawful Order. Id. The individual 
told the DOE consultant-psychiatrist and testified at the hearing that she experienced an 
alcoholic blackout during the incident and could not recall any of its details. Id., Tr. at 29. 
 
The individual’s second alcohol-related arrest occurred in 1998 when she was arrested for 
DWI, Reckless Driving, and Open Container. According to the record, the individual’s 
blood alcohol level (B.A.C.) as measured by a breathalyzer prior to her arrest yielded 
results of .10 and .08 on two administrations of the test. Ex. 3 at 3. The individual 
testified at the hearing that she does not recall the details relating to this arrest because 
she again experienced an alcoholic blackout. Tr. at 29. 
 
In 1999, the individual was arrested a third time for an incident involving alcohol.  
According to the record, the individual and her husband were drinking at home when the 
two became embroiled in a physical confrontation. Ex. 3 at 3.  The police were called and 
the individual was arrested for domestic violence. Id.  The individual claims to have no 
memory of this incident and attributes her inability to recollect it to an alcoholic blackout. 
Tr. at 29. 
 
The fourth incident involving alcohol occurred in June 2001. The individual admits to 
drinking to the point of intoxication before she and another woman got into a physical 
fight. Ex. 3 at 4.  The individual suffered a fractured nose in the fight.  Id. The individual 
suggested at the hearing that the court proceeding that addressed the issues surrounding 
the 2001 altercation was civil, not criminal, in nature.   
 
On January 29, 2001, the individual completed a QNSP as part of a routine background 
investigation.  Ex. 12.  She failed to report her 1996 and 1998 alcohol-related arrests on 
that security form.  Id. She did report her 1999 arrest on her QNSP. Id. 
  

                                                 
3   At the hearing, the individual disputes that the police arrested her for assault and battery on June 24, 
2001.  Tr. at 28.  The individual claims that after she got into the fight with another woman, the individual 
went to the hospital where her friend persuaded her to press charges against the other woman involved in 
the fight.  Id. The individual admitted at the hearing that she was intoxicated at the time she became 
embroiled in the physical altercation in 2001. Id.  The LSO did not submit a police report into the record so 
I cannot independently confirm whether the individual was arrested in connection with this matter.   
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V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).4 After due 
deliberation, I have determined that the individual’s access authorization should not be 
restored at this time.  I cannot find that such restoration would not endanger the common 
defense and security and would be clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed 
below. 
 
A.         Criterion F 
 
The individual has provided conflicting reasons for not listing the 1996 and 1998 arrests 
on her 2001 QNSP.  During the 2002 PSI, the individual first claimed that she failed to 
list these two arrests in 2001 because she incorrectly read the question on the security 
form. Ex. 8 at 18.  Later in that same PSI, the individual told the DOE that she did not 
know why she had failed to list the two arrests on the QNSP.  Id. at 32.  At the hearing, 
the individual testified that she failed to disclose her two arrests on the QNSP because 
she “was embarrassed and guilty about what she had done.” Tr. at 16.   
 
It is clear from the individual’s hearing testimony that she deliberately, not inadvertently, 
omitted her 1996 and 1998 arrests from her 2001 QNSP.  I find the individual’s failure to 
respond truthfully to the questions about her prior arrests on the QNSP to be a serious 
matter.  Lying on the form that supplies the information on which a security clearance is 
granted or continued subverts the integrity of the access authorization process.  
 
Cases involving verified falsifications are difficult to resolve because there are neither 
experts to opine what constitutes rehabilitation from lying nor security programs to 
achieve rehabilitation.  Therefore, Hearing Officers must look at the statements of an 
individual, the facts surrounding the falsification and the individual’s subsequent history 
in order to assess whether the individual can be considered rehabilitated from his or her 
falsehoods and whether restoring the individual’s security clearance would pose a threat 
to national security.  See e.g. Personnel Security Hearing (Case No. TSO-0024), 
http://www.oha.doe.gov/cases/security/tso0024.pdf; Personnel Security Hearing (Case 
No. VSO-0281), 27 DOE ¶ 82,821 at 82,823 (1999) aff’d, Personnel Security Review, 27 
DOE ¶ 83,025 (2000) (affirmed by OSA, 2000). 
 

                                                 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for his 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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In this case, the individual has acknowledged her wrongdoing in failing to provide 
truthful responses to the DOE about her arrests.  Furthermore, based on the individual’s 
testimony and my observation of her demeanor at the hearing, I am convinced that she 
fully understands the seriousness of her deliberate omissions on the QNSP.  Moreover, at 
the hearing the individual expressed remorse for her lack of candor. She also testified that 
she will provide candid responses in the future to the DOE about matters potentially 
impacting upon her access authorization. All of these factors augur in the individual’s 
favor. 
 
Against these positive factors, I weighed the following negative ones. First, it is 
significant, in my opinion, that the individual did not voluntarily disclose her arrests to 
the LSO before the LSO confronted her with the arrests. I am especially troubled that the 
individual did not candidly tell the LSO why she had omitted the information in question 
when the LSO first confronted her with the arrests in 2002. The individual’s statements 
during the 2002 PSI suggest to me that she was attempting to portray the omissions in 
question as inadvertent as opposed to deliberate.  It was not until the hearing in 2005 that 
the individual honestly explained that she had deliberately lied on the 2001 QNSP 
because she was embarrassed to admit the truth.  Second, I was surprised by the 
testimony of the individual’s husband and son that neither knew the individual had 
omitted arrests on her security forms and that those omissions were at issue in the 
hearing. The individual’s concealment of this information from her family raises 
questions in my mind about what other kinds of information she would conceal from the 
DOE and others in the future because she might fear embarrassment. Third, I cannot 
ascribe the individual’s deliberate omissions to immaturity because she was a mature 
person at the time she executed the security form in question. Fourth, I am concerned that 
the individual’s motive for lying, namely fear of embarrassment and guilt, raises concerns 
about her susceptibility to blackmail, coercion and duress.  She did not convince me at 
the hearing that my concerns in this regard are baseless.   
 
I also considered the length of time that the individual concealed the truth about her 
arrests from the DOE. 5 The individual deliberately falsified information about her arrests 
on her QNSP in 2001.  She did not admit her willful omissions on that security form until 
the hearing in 2005. In other personnel security cases, Hearing Officers have stated that it 
is a subsequent pattern of responsible behavior that is the key to abating security concerns 
that arise from irresponsible action.  See Personnel Security Hearing (Case No. VSO-
0448), 28 DOE ¶ 82,816(2001) (affirmed by OSA 2001) (11-month period not sufficient 
to mitigate four year period of deception), Personnel Security Hearing (Case No. VSO-
0440), 28 DOE ¶ 82,816 (2001) (affirmed by OSA 2001)(18 months of  responsible, 
honest behavior sufficient evidence of reformation from dishonesty that spanned six 
months in duration), Personnel Security Hearing, (Case No. VSO-0289) 27 DOE ¶ 
82,823 (1999), aff’d Personnel Security Review, 27 DOE ¶ 83,025 (2000) (affirmed by 

                                                 
5   It is noteworthy that as a security clearance holder, the individual had an obligation to report the 1996 
and 1998 arrests to the DOE promptly after they occurred.  She did not.  While the individual’s failure to 
report these two arrests soon after they occurred is not a separate security concern at issue here, the 
individual’s failure to discharge her reporting obligations is relevant insofar as it reflects negatively on her 
trustworthiness and reliability, key factors in a Criterion F determination. 
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OSA 2000) (19-month period not sufficient to mitigate lying on security form after a 12-
year period of concealment).  In this case, the individual’s pattern of responsible conduct 
is measured beginning in January 2005 when she first admitted the truth to the DOE 
about the deliberate nature of her omissions. I simply cannot find that the individual is 
rehabilitated from her four years of deception by a period of one month of responsible, 
honest conduct. More time needs to elapse before I could make a predictive assessment 
that the individual has mitigated the security concerns associated with her past lying.      
 
In the end, I find that the negative factors in this case simply outweigh the positive ones. 
For that reason, I find that the individual has not mitigated the Criterion F concerns at 
issue in this proceeding.  
 
B.        Criterion J 

 
The individual does not dispute that she suffers from alcohol abuse.6 Tr. at 18. Therefore, 
the pivotal question in this case is whether the individual has presented convincing 
evidence that she is adequately reformed or rehabilitated from her alcohol abuse. 
 

1. The Individual’s Testimony  
 

At the hearing, the individual testified that she stopped consuming alcohol in June 2003. 
Id. at 8. She also testified that she began attending Alcoholics Anonymous (AA) in 
December 2004, although she has neither begun the 12-step AA process nor secured an 
AA sponsor. Id. at 22-23. In addition, the individual has seen an alcohol counselor on two 
occasions. Id. at 23.  
 
Under questioning, the individual revealed that she did not seek assistance for her alcohol 
issues because she was too embarrassed.  Id. at 25.  She explained that she did not want 
anyone in her community to know that she is an alcoholic, and admitted that none of her 
co-workers know yet that she has a drinking problem. Id. at 21, 36. The individual 
testified that she hopes that AA will provide her with the strength in the future to be open 
about her drinking problems with her co-workers. Id. at 38.  
 

2. The Husband’s Testimony 
 

The individual’s husband confirmed at the hearing that the individual stopped drinking 
approximately one and one-half years ago. Id. at 53. The husband testified that he has 
stopped drinking alcohol but is not attending AA. Id. at 57-59.  He testified that there is 
currently no alcohol in the house.  Id.  He related that when others consume alcohol 
around him and his wife, they will drink coffee instead.  Id. at 56. The husband also 
testified that now that he and his wife are sober, they do things together instead of going 
their separate ways. Id. at 59. 
 
    
                                                 
6   The DOE consultant-psychiatrist explained in detail in the Psychiatric Report why the individual’s 
alcohol use and concomitant conduct fall within the definition of Alcohol Abuse as that term is defined in 
the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision. Ex.3. 
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   3. The Son’s Testimony 
 
The individual’s adult son who lives with his mother and father also testified at the 
hearing.  The son testified that he last saw his mother drink alcohol one and one-half 
years ago. Id. at 63. He also confirmed that there is no alcohol in his mother’s house. Id. 
at 64. The son provided very moving testimony as he explained how difficult it was to be 
at home with two parents who consumed alcohol to excess. Id. at 65-66. He explained 
that his parents constantly argued when they drank.  Id. He added that he would 
sometimes go and stay with a friend or his grandparents to avoid being in the house with 
his parents. Id. The son also testified that it was hard for his mother to remain sober after 
June 2003 because his father was drunk all the time. Id. at 68. He encouraged his 
mother’s sobriety by telling her, “You can’t let him bring you down, you have to change 
your life.” Id. When asked how he thought he mother would react if his father resumed 
drinking, the son replied, “it will affect her but I don’t  think that she would start drinking 
again.”  Id. at 70. 
 

3. The DOE Consultant-Psychiatrist’s Testimony 
 
The DOE consultant-psychiatrist listened to the testimony of the individual, her husband, 
and her son before he testified himself.  He testified that the following facts are in the 
individual’s favor:  she appears to have stopped drinking, she has begun attending AA, 
she has the support of her family, her family structure is starting to change for the better, 
her husband has stopped drinking, and there are a number of good structures in place for 
her to maintain sobriety.  Juxtaposed to these positive factors are the following negative 
ones highlighted by the DOE consultant-psychiatrist in his testimony.  The individual has 
been in treatment only one month, having attended only three AA meetings and two 
counseling sessions during this time. Since honesty has been an issue with the individual 
in the past, the DOE consultant-psychiatrist expressed concern that the individual “will 
keep her word and maintain sobriety.”  Id. at 81. The DOE consultant-psychiatrist also 
pointed out that the individual has tried and failed in the past to maintain her sobriety. Id. 
at 91. Finally, the DOE consultant-psychiatrist found it troubling that the individual chose 
to ignore his suggestion in the Psychiatric Report that she obtain outside assistance for 
her alcohol abuse.  7 
 
The DOE consultant-psychiatrist concluded his testimony that the individual must 
maintain her sobriety and remain in treatment for one year until December 2005 before 
he could consider her reformed or rehabilitated. 
 

4. Hearing Officer Evaluation of Evidence  
 
Based on the record before me, I find that the individual is making positive progress 
towards achieving rehabilitation and reformation from her alcohol abuse. For example, 

                                                 
7   The DOE consultant-psychiatrist opined in his Psychiatric Report that the individual needs to attend AA 
a few times each week, perhaps with counseling for a period of one to two years.  In addition, the DOE 
consultant-psychiatrist opined that the individual needs to maintain sobriety.  Ex. 3. 
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the individual’s husband and son corroborated the individual’s testimony that she had 
stopped consuming alcohol in June 2003. Tr. at 53, 63. The individual provided a letter 
from an intake coordinator at AA showing that she had attended three AA meetings as of 
January 5, 2005. Ex. B. In addition, an Employee Assistance Program Counselor 
provided a letter stating that the individual will begin weekly sessions with him.  
Moreover, the individual and her husband testified that they no longer have alcohol in 
their home, a fact that suggests to me that the individual is serious about maintaining her 
sobriety.  Finally, after considering the individual’s son’s convincing testimony and 
earnest demeanor at the hearing, I find that he has been and will continue to be a source 
of support for his mother as she tries to maintain her sobriety. 
 
Despite these positive factors, there are several negative ones that reinforce, in my view, 
the DOE consultant-psychiatrist’s opinion that 19 months of sobriety alone is insufficient 
in this case for me to find that the individual is rehabilitated or reformed from her alcohol 
abuse.  First, the individual has lied before concerning the length of her sobriety.  In 
September 2002, the individual told the DOE consultant-psychiatrist that she had stopped 
drinking one year earlier, i.e., September 2001. Ex. 3 at 4. In the Psychiatric Report, the 
DOE consultant-psychiatrist questioned the individual’s credibility regarding her self-
reported length of sobriety in light of laboratory test results from September 2002 
showing that the individual had abnormally elevated liver enzymes test results.8 Ex. 3. At 
the hearing, the individual testified that before June 2003 she had remained sober for only 
three or four months at a time before resuming her alcohol consumption. Tr. at 93.  This 
hearing testimony strongly suggests that the individual lied to the DOE consultant-
psychiatrist about being sober for a full 12 months before her 2002 psychiatric 
examination. 
 
Second, the individual’s resolve to maintain her sobriety will be tested by her husband 
who is also an alcoholic.  By her own report, the individual’s husband used to come home 
drunk every day. Ex. 11 at 27.  According to the individual, her husband stopped drinking 
alcohol in September 2004 but has refused to attend AA or seek other outside help. Tr. at 
24.  
 
Third, the individual admits that her past attempts to remain sober without outside 
assistance have been unsuccessful.  She testified that in the past she stopped drinking for 
awhile but resumed drinking within a few months thereafter. Id. at 26.  This past pattern 
is significant, in my opinion, in assessing the likelihood that the individual might relapse. 
From my perspective, the structure, discipline and accountability offered by a program 
such as AA or alcohol counseling might increase the likelihood that the individual will be 
successful in maintaining her sobriety.  
 
In assessing whether the individual’s rehabilitative efforts to date are sufficient to 
mitigate the Criterion J security concerns at issue here, I accorded substantial weight to 
the opinion of the DOE consultant-psychiatrist regarding his recommendations for 

                                                 
8   In the Psychiatric Report, the DOE consultant-psychiatrist stated that the individual’s abnormally 
elevated liver enzymes strongly suggested, but did not prove, that the individual’s alcohol consumption 
continued until the time of the psychiatric examination. 
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rehabilitation.  According to the DOE consultant-psychiatrist’s testimony, the individual 
must remain in AA and attend meetings a few times each week, continue with her 
individual counseling, and remain sober until December 2005 before she can be 
considered rehabilitated. Id. at 83. As the DOE consultant-psychiatrist pointed out at the 
hearing, the risk of relapse in this case is a high stakes game in view of the serious 
consequences associated with the individual’s past drinking, namely, her alcoholic 
blackouts, her physical altercations, her arrests, and her DWIs. I also seriously considered 
the individual’s own testimony as evidence in concluding that she needs significantly 
more time working through her alcohol issues before she can achieve success in her 
recovery efforts.  Specifically, as of the date of the hearing the individual had neither 
started any of the 12 steps in the AA program nor secured an AA sponsor.  
 
In the end, after carefully weighing all the factors described above, I find that the 
negative factors outweigh the positive ones.  For this reason, I find that the individual has 
not brought forth sufficient evidence to mitigate the security concerns predicated on 
Criterion J in this case. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F and J.   After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns advanced by the LSO. I therefore cannot find 
that restoring the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should not be restored.   
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 25, 2005 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Name of Case:  Personnel Security Hearing 
 
Date of Filing:  September 22, 2004 
 
Case Number:  TSO-0141 
 
 
This decision concerns the eligibility of XXXXXXXXXX (the individual) to maintain an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.@  The Department of Energy (DOE) local security office suspended the Individual's 
access authorization under the provisions of Part 710.  This decision considers whether the 
Individual's access authorization should be restored.  For the reasons stated below, the 
Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual whom a DOE consultant psychiatrist (the DOE 
psychiatrist) has diagnosed with Alcohol Abuse.  DOE Exhibit (Ex.) 3.  At the hearing, the DOE 
psychiatrist initially reiterated his opinion, and the individual’s treatment counselor stated her 
opinion that the individual does not meet the diagnostic criteria for alcohol abuse.  On the basis 
of the testimony he heard at the hearing, however, the DOE psychiatrist determined that the 
individual is now reformed and rehabilitated from alcohol abuse.  In light of the evidence 
presented in this proceeding, I have reached the conclusion that the DOE’s security concerns 
regarding this individual have been mitigated and his access authorization should be restored.   
 
The events leading to this proceeding began when DOE officials received information indicating 
that the Individual had been arrested in November 2002 for Driving While Intoxicated (DWI) for 
a third time.  On February 18, 2003, a representative of the local security office conducted a 
personnel security interview (PSI) of the Individual.  A transcript of this PSI appears in the 
record of this proceeding as DOE Ex. 8.  The Individual was then asked to submit to an 
examination by the DOE psychiatrist.  On September 18, 2003, the DOE psychiatrist conducted 
a forensic psychiatric examination of the Individual.  On September 19, 2003, the DOE 
psychiatrist issued a report in which he stated that the Individual meets the criteria for Alcohol 
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Abuse, without adequate evidence of rehabilitation or reformation.  DOE Ex. 3 (Psychiatrist=s 
Report of Examination) at 8.   
 
After receipt of the DOE psychiatrist=s report, the local security office initiated an administrative 
review proceeding.  See 10 C.F.R. ' 710.9.  The local security office then issued a letter 
notifying the Individual that it possessed information that raised a substantial doubt concerning 
his eligibility for access authorization (the Notification Letter).  DOE Ex. 1.  The Notification 
Letter alleges that the Individual has "been, or is a user of alcohol habitually to excess, or has 
been diagnosed by a psychiatrist as . . . suffering from alcohol abuse.@  10 C.F.R. ' 710.8(j).   
 
The Individual filed a request for a hearing in which he responded to the specific allegations 
contained in the Notification Letter. This request was forwarded to the Office of Hearings and 
Appeals (OHA) and I was appointed as Hearing Officer. 
 
At the hearing, the local security office presented one witness, the DOE psychiatrist.  The 
Individual presented three witnesses: his supervisor, a friend and a licensed substance abuse and 
mental health counselor (the counselor).  The Individual also testified on his own behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  FINDINGS OF FACT AND ANALYSIS 
 
A reliable diagnosis of alcohol abuse raises significant security concerns under Criterion J.  In 
the present case, a board-certified psychiatrist examined the individual and presented a well 
reasoned evaluative report that supports his diagnosis that the individual suffers from alcohol 
abuse.   In light of this diagnosis and the fact that two earlier DWI arrests preceded the 2002 
DWI arrest, the local office properly invoked this criterion.  
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A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual=s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (1999) (affirmed by OSA, 1999); Personnel Security 
Hearing (Case No. VSO-0154), 26 DOE & 82,794 (1997), aff=d, Personnel Security Review 
(Case No. VSA-0154), 27 DOE & 83,008 (1998) (affirmed by OSA, 1998).  In the end, like all 
Hearing Officers, I must exercise my common sense judgment in determining whether an 
individual=s access authorization should be restored after considering the applicable factors 
prescribed in 10 C.F.R. ' 710.7(c).   
 
The individual testified at the hearing concerning his earlier DWI arrests.  He testified that prior 
to the November 2002 DWI, his next most recent arrest for DWI was in November 1970, though 
the arrest was no longer on his record.  Transcript of Hearing in Case No. TSO-0141 (Tr.) at 34.  
As for the earliest DWI arrest, in 1968, he stated that he had no recollection of the event.  Id.  
However, when shown that he had reported the arrest on a form he had submitted to the local 
security office in 1968, he conceded that the arrest must have occurred; he merely reiterated that 
he no longer recalled it.  Id. at 35; DOE Ex. 9.  He also testified about his involvement with 
alcohol since the DOE psychiatrist evaluated him in September 2003.  He stopped drinking 
shortly after his interview with the DOE psychiatrist.  Tr. at 47.  He had not yet been ordered by 
the court to abstain from alcohol as a result of the 2002 DWI arrest, but after the psychiatric 
interview, “it became evident to me that I should stop.”  Id.  All the evidence in this proceeding 
indicates that the individual has maintained his abstinence since September 2003.  In 
March 2004 the court ordered the individual to abstain from all alcohol for one year, attend 24 
hours of group alcohol counseling, perform community service and meet other imposed 
requirements.  Id. at 36-39.  After completing the required 24 hours of counseling, the individual 
has continued attending counseling sessions voluntarily for an additional 25 hours as of the date 
of the hearing, including one session the evening before the hearing.  Id. at 39-40; Individual’s 
Ex. A.  The individual testified that he intends to abstain from alcohol in the future and to 
continue counseling until he and his counselor decide that it is no longer needed. Tr. at 40-42.  
When the DOE Counsel questioned whether the individual believes he has a problem with 
alcohol, the individual responded: 

 
A.  No, I don’t. 
 
Q:  And why do you say that? 
 
A.  Well, because I’ve been abstaining.  I’ve been attending the sessions. 
 
Q:  And you don’t believe that [the DOE psychiatrist’s] diagnosis is correct? 
 
A:  I disagree with it. 
 

Id. at 41.   Therefore, at the time of the hearing, the individual had abstained from alcohol 
completely for 15 months, had attended alcohol counseling for nine months and, in his opinion, 
did not have a problem with alcohol. 
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The counselor testified at the hearing on behalf of the individual.  She explained that, in light of 
the individual’s 2002 DWI conviction and his two preceding DWI arrests, she had to label him 
with “alcohol abuse” on his intake form.  Id. at 63.  Nevertheless, she remained adamant that the 
individual was not an “alcoholic” nor, in her estimation, did he meet the criteria for a diagnosis 
of alcohol abuse, as defined in the Diagnostic and Statistical Manual.  Id. at 63, 69. The 
counselor conducts the sessions that the individual attends, and noted his personal growth in 
terms of healthy living habits and interpersonal skills, including understanding alcohol’s adverse 
effects on the body and the benefits of discussing alcohol-related problems with others.  Id. at 
66-68.  She testified that she counsels all of her clients, including the individual, to abstain from 
alcohol.  Regarding the individual, however, she “honestly [does] not believe that he has any real 
risky problem with alcohol.”  Id. at 70.  She feels that it is not possible to reach a diagnosis on 
the basis of one visit, as the DOE psychiatrist did in this case.  Id. at 69.  Regarding the 
individual’s commitment to remain sober, she stated, “I think he’s more committed to his 
physical health at this point.  So I think . . . his statement that he does not intend to drink again is 
not a reflection of his feeling that he has a problem with alcohol, but just that he’s committed to 
. . . being in good health.” Id. at 70-71.  The counselor stated that she is not concerned with the 
individual’s belief that he does not have a problem with alcohol.  Id. at 71.  Finally, she testified 
that participation in Alcoholics Anonymous would not be appropriate for the individual, but that 
he is capable of maintaining abstinence on his own at this point.  Id. at 76. 
 
The DOE psychiatrist testified at the hearing after he had heard the testimony of the individual 
and his counselor.  He stated that he had diagnosed the individual as suffering from alcohol 
abuse in September 2003:  “I felt that he met the criteria for alcohol abuse when I saw him, 
granted kind of a mild case compared to what I often see.”  Id. at 82.  One of the criteria for 
alcohol abuse set forth in the Diagnostic and Statistical Manual, Fourth Edition Revised, a 
guidebook widely used by psychiatrists, requires that the individual has faced more than one 
alcohol-related legal problem within a year.  The DOE psychiatrist acknowledged that the 
individual’s behavior did not technically meet that criterion, because the individual’s three DWI 
arrests took place in 1968, 1970, and 2002.  Id. at 116-17.  He did, however, weigh the 
individual’s 2002 DWI heavily in making his diagnosis:  it had occurred within one year of the 
evaluation (after a year in which no criteria are met, a diagnosis of abuse expires); it was his 
second DWI arrest since he had held an access authorization (after his first, he was aware of the 
serious impact another DWI arrest would have on his access authorization and his job); he 
believed the individual had consistently understated the amount he drank before the arrest; and 
the individual’s liver enzyme test results indicated liver damage commonly caused by drinking 
alcohol to excess.  Id. at 83-88.  The DOE psychiatrist stated that at the time that he had 
examined the Individual and prepared his report, the individual was still using alcohol and was 
not participating in any form of treatment or counseling.  Id. at 100.   In his report, his 
recommendation for rehabilitation and reformation was one year of outpatient treatment and one 
year of abstinence.  Id. at 105.   
 
The DOE psychiatrist was then asked his opinion of the individual’s alcohol problem in light of 
the testimony he had heard during the hearing.  In the individual’s favor, he mentioned that the 
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individual had been abstinent for an extensive period and is participating seriously in a treatment 
program.  As concerns, he listed a number of observations.  First, the individual could not name 
a fixed date on which he took his last drink.  The DOE psychiatrist stated that, while not terribly 
significant, knowing the date one took his last drink is an indicator to the psychiatrist that a 
person had made a serious commitment to stop drinking.  Id. at 106-07.  Second, he did not start 
treatment on his own, even after reading the DOE psychiatrist’s report.  Instead, he began 
treatment when the court ordered him to do so; thus the treatment was externally rather than 
internally motivated.  He conceded, however, that treatment results are roughly equal, regardless 
of how the treatment was initiated.  Id. at 107-09.  The final concern worthy of note was that he 
was unsure that the individual had maintained his sobriety as well as he claimed.  The testimony 
of his supervisor and his friend accounted for his workdays and his social contacts during the 
week.  Id. at 18-19; 26.  In addition, the counselor testified that the individual was tested for 
alcohol before each session he attended.  Id. at 126.*  After considering all the information he 
had heard, and giving particular weight to the counselor’s opinion concerning the individual’s 
progress in treatment, the DOE psychiatrist concluded that, in his opinion, there was adequate 
evidence of rehabilitation and reformation.  Id. at 131-32.   
 
I agree with the DOE psychiatrist’s opinion.  The individual was arrested three times for DWI, 
twice in the distant past and once relatively recently.  The DOE psychiatrist diagnosed the 
individual as suffering from a mild form of alcohol abuse in September 2003.  An alcohol abuse 
counselor expressed her opinion that in March 2004 the individual did not meet the diagnostic 
criteria for alcohol abuse.  I am inclined to treat as correct the DOE psychiatrist’s more 
conservative position under the circumstances of this case, which include the individual’s denial 
that he has an alcohol problem.  I therefore find that the individual suffered from alcohol abuse at 
the time of his psychiatric evaluation in September 2003, which raises substantial security 
concerns.  The evidence in the record shows, however, that the individual has not had another 
alcohol-related problem of any sort since September 2003, he has maintained his abstinence 
since then, he has actively participated in counseling, both court-ordered and voluntary, and he 
impressed me as being seriously committed to both abstinence and counseling.  The evidence in 
the record convinces me that the individual is at low risk of relapsing into alcohol-abusive 
behavior.  Accordingly, I find that the individual has successfully resolved the security concerns 
raised by his alcohol abuse.  
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criterion J.  Therefore, the Individual has demonstrated that restoring his security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, the Individual's access authorization should be restored. The local 
                                                 
* To support his assertion of abstinence, the individual was permitted to supplement the record 
with an affidavit from his wife, regarding his drinking habits at home.  In this affidavit, which 
was received into the record on January 31, 2005, the individual’s wife swears that the individual 
has consumed no alcohol in their home since September 2003.   
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security office may seek review of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. ' 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 21, 2005 



1/ An access authorization is an administrative determination
that an individual is eligible for access to classified matter
or special nuclear material.  10 C.F.R. § 710.5. 

* The original of this document contains information which is subject
to withholding from disclosure  under 5 U.S.C. 552.   Such material
has been deleted from this copy and replaced with XXXXXX’s. 

February 8, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 22, 2004

Case Number: TSO-0142

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter
the individual) to hold an access authorization. 1  The regulations
governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access
to Classified Matter or Special Nuclear Material."  This Decision will
consider whether, based on  testimony and other evidence presented in
this proceeding, the individual should be granted access
authorization.   As discussed below, I find that the individual has
not met his burden to bring forward sufficient evidence to show that
access authorization should be granted.  

I.  History

This administrative review proceeding began with the issuance of a
Notification Letter, informing the individual that information in the
possession of the DOE created substantial doubt pertaining to his
eligibility for an access authorization.  In accordance with 10 C.F.R.
§ 710.21, the Notification Letter included a detailed statement of the
derogatory information.  

Specifically, the Notification Letter indicated that a DOE consultant
psychiatrist (hereinafter also referred to as consultant psychiatrist)
diagnosed the individual as alcohol dependent in sustained partial
remission, without evidence of rehabilitation or reformation.  This
diagnosis was set forth in the consultant psychiatrist’s report dated
October 6, 2003.  The Notification 
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2/ Criterion H relates to a mental condition which, in the
opinion of a psychiatrist causes or may cause a significant
defect in judgment or reliability.  Criterion J relates to
habitual use of alcohol to excess or to a diagnosis by a
psychiatrist that an individual is suffering from alcohol
abuse or dependence.  

3/ Criterion L relates to unusual conduct or circumstances
showing that an individual is not honest, reliable or
trustworthy.  

Letter also referred to DWI citations issued to the individual in
1987, 1989, and 1991; and alcohol-related arrests in 1989 involving
disorderly conduct and open alcoholic beverage container in a motor
vehicle.  According to the Notification Letter this raises security
concerns under 10 C.F.R. §710.8 (h) and (j)(Criterion H and Criterion
J). 2  Other incidents cited in the Notification Letter, which also
involve alcohol use, include the individual’s arrest for felony
burglary in 1980, and his being struck by an automobile in 1989 while
he was an intoxicated pedestrian.  The Notification Letter also cites
two other automobile accidents, one in the 1970s and the other in
1989, in which the individual was intoxicated.  According to the
Notification Letter, these events raise a security concern under 10
C.F.R. §710.8(l)(Criterion L). 3 It is the individual’s burden in this
proceeding to show that he has resolved the security concerns related
to his use of alcohol.

The Notification Letter informed the individual that he was entitled
to a hearing before a Hearing Officer in order to respond to the
information contained in that letter.  The individual requested a
hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e) and
(g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.  The
individual testified on his own behalf, and presented the testimony
of a psychiatrist who evaluated him for the purposes of this
administrative proceeding (individual’s psychiatrist); his wife; the
president of the company for which he works; two co-workers and 
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4/ Other aspects of a rehabilitation plan for this individual
include participating in a program such as Alcoholics
Anonymous (AA) or another professionally led substance abuse
program.  Tr. at 22.  

a relative by marriage.  The DOE Counsel presented the testimony of
the DOE consultant psychiatrist.

II.  Hearing Testimony

A.  The DOE Consultant Psychiatrist

The DOE consultant psychiatrist reiterated the diagnosis that he
reached in his October 2003 report that in the 1970s and 1990s this
individual was alcohol dependent.  This was manifested by: (i) his
alcohol tolerance, (ii) his persistent efforts to control alcohol use,
(iii) occupational or social activities given up or reduced because
of alcohol use, and (iv) persistent physical problems associated with
alcohol use.  The consultant psychiatrist further discussed his view
that the individual was alcohol dependent, in sustained partial
remission.  This diagnosis is based upon his judgment that at the time
of the evaluation, the individual did not meet all of the criteria
necessary under the DSM-IV for alcohol dependence, but did meet
Criterion 4, which is that he is “trying to cut down and stop alcohol
use.”  Further, as of the date of the evaluation, the psychiatrist did
not believe that the individual had demonstrated
reformation/rehabilitation.  He stated that adequate evidence of
reformation/rehabilitation would be that the risk of relapse in the
next 5 years is low: about 10 percent.  The DOE consultant
psychiatrist also described in detail the types of programs that he
believes are necessary for this individual in order to establish
reformation and or rehabilitation.  According to the DOE consultant
psychiatrist, a key aspect of reformation and rehabilitation for this
individual is complete abstinence from alcohol for a minimum of two
years. 4 Since the individual is admittedly continuing to use alcohol,
the DOE consultant psychiatrist did not find that
rehabilitation/reformation had taken place.  Transcript of Personnel
Security Hearing (Tr.) at 19-23.  In this regard, based on the
individual’s own statement that he consumes up to 12 beers on the
weekend, the DOE consultant psychiatrist testified that the individual
has already relapsed.  Tr. at 158.  The consultant psychiatrist
believed that the individual has resumed using alcohol habitually to
excess.  Tr. at 153.  He further believes that the individual’s use
of alcohol in and of itself represents poor judgment, and also that
while the individual is using alcohol he is capable of exhibiting bad
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judgment because he may unintentionally make remarks about sensitive
subjects involving classified matters.  Tr. at 144, 153.

B. The Individual’s Psychiatrist

The individual’s psychiatrist had a somewhat different view of the
individual’s alcohol use pattern.  He believed that the individual
suffered from alcohol abuse, and is now in partial remission.  Tr. at
133.  He was not fully persuaded that the individual was alcohol
dependent in the past because in his opinion the individual did not
exhibit signs of withdrawal or tolerance.  Tr. at 133, 170.
Nevertheless, he could not rule out that this individual was, in the
past, alcohol dependent.  Tr. at 134.   It was his view that the
individual’s continued consumption of alcohol did not create a concern
because the use was “a-symptomatic.”  That is, the individual was not
demonstrating the symptoms of alcohol abuse or dependence, such as
“getting in trouble with the law. . . or having marital problems
related to alcohol. . . [or] having work problems.  They’re basically
drinking, and it’s not causing symptoms.”  Tr. at 135.  He believed
that this change in the individual’s behavior is due in part to the
individual’s commitment to his wife, family and work, and that these
personal factors will significantly improve the potential for a
favorable outcome for this individual.  Tr. at 141,142,143.  He
believed that the individual is trying to control when and where he
drinks alcohol.  Tr. at 144.  This witness believed that it was more
likely than not that the individual could continue to use alcohol in
a responsible manner, but admitted “the risk is there” for exercise
of bad judgment if he uses alcohol to excess.  Tr. at 147-50.   

C.  The Individual

The individual admitted that excessive alcohol use had created a
problem for him in the past, but he testified that he is not using
alcohol excessively at this time.  Tr. at 107.  He does not believe
that excessive use of alcohol is a problem for him.  Tr. at 117.  He
testified that he will typically drink a six pack of beer during a
weekend, but also testified that he may consume the entire amount in
an afternoon.  Tr. at 109.  He believes that now that he has a wife
and family, he has the life-style he has been seeking and there is no
need for him to binge on alcohol.  Tr. at 119.  
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D.  The Wife

The individual’s wife stated that she has known the individual for 13
years and that they were married in 1998.  She testified that she has
never seen the individual “drunk and out of hand.”  She indicated that
the individual consumes a six-pack of beer over a weekend, and that
sometimes he may consume four or five beers over a six or seven hour
period.  Tr. at 95.  Although this witness stated that at the time of
the hearing she did not see a problem with the individual’s alcohol
consumption, she also stated that sometimes the individual “drinks
more than he should.” Tr. at 96, 98.  She further testified that she
reminds him to stop drinking when he has more than five or six beers.
Tr. at 97.  

E.  Colleagues and Relative

The president of the company for which the individual works testified
that he has known the individual for about two years, and that he
interacts with him many times a week and has never seen in him any
signs of an alcohol problem.  According to this witness, the
individual has had no unusual absenteeism and has been a trustworthy
employee who uses good judgment.  Tr. at 57, 58, 65.  He does not see
the individual outside of the workplace, except for company social
functions.  On those occasions, he has seen no problem with the
individual’s use of alcohol.  Tr. at 58.  Two co-workers of the
individual also indicated that they have known him for about two years
and he is a reliable employee with good judgment.  They saw no signs
of an alcohol problem in his behavior.  Tr. at 70-74; 78-80.  A
relative by marriage of the individual testified that he has known the
individual for about ten years and that he sees the individual about
ten times a year at family celebrations.  He stated that he shares a
six-pack of beer with the individual and that the individual usually
drinks about two of the six beers over two or three hours.  The
witness testified that he has never seen signs of abuse or overuse of
alcohol in the individual.  Tr. at 84-87.  

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not
a criminal case, in which the burden is on the government to prove the
defendant guilty beyond a reasonable doubt.  In this type of case, we
apply a different standard, which is designed to protect national
security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R.  § 710.21(b)(6).  
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The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest."  10 C.F.R.
§ 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of security
clearances indicates "that security-clearance determinations should
err, if they must, on the side of denials");  Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990)(strong presumption against the
issuance of a security clearance).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in
cases involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

As is evident from the description of the testimony of the two
psychiatrists, they do not see eye-to-eye on the diagnosis.  The DOE
consultant psychiatrist believes that the individual is alcohol
dependent and, given his present pattern of drinking to excess, is
currently in relapse.  The individual’s psychiatrist believes the
individual was an abuser of alcohol who is currently an “a-
symptomatic” user, but thinks he may have been alcohol dependent in
the past.  The individual’s psychiatrist did not believe there was a
high probability of a lack of judgment in this case, although he would
not quantify what he meant by “high probability.”  He suggested that
it was more likely than not that were would not be a judgment problem.
The consultant psychiatrist pointed out that the individual admitted
that he “tends to be more talkative” when he uses alcohol.  From this,
the consultant psychiatrist concluded that there is a readily
discernible risk of lack of judgment if this individual uses alcohol.

Overall, I find the DOE consultant psychiatrist’s evaluation to be
more persuasive.  First, I was convinced that this individual is, 
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5/ As noted in the DSM and by the DOE consultant psychiatrist, in
order to meet the criteria for alcohol abuse, an individual
must never have met the criteria for substance dependence for
this class of substance.  DSM Criteria for Substance
Abuse (B). 

as the consultant psychiatrist believes, an alcohol dependent who has
relapsed from his partial remission status.  In his evaluation, the
DOE consultant psychiatrist provided a highly detailed explanation of
the basis for his diagnosis of alcohol dependence.  He cited precisely
which of the criteria set forth in the Diagnostic and Statistical
Manual-IV-TR (DSM) the individual had met, and in what time frames he
met them. Evaluation at 23-24. See also Tr. at 19-20.  I found this
specificity to increase the overall persuasiveness of the consultant
psychiatrist’s opinion. 

On the other hand, the individual’s psychiatrist’s diagnosis of this
individual as an “alcohol abuser” was not convincing.  Although he
cited the DSM criteria under which this individual could have been
considered an abuser of alcohol, the individual’s psychiatrist did not
adequately explain why the individual did not meet the criteria for
alcohol dependence as outlined by the DOE psychiatrist.  5  Moreover,
the individual’s psychiatrist testified that at times this individual
was perhaps alcohol dependent, and this psychiatrist could not rule
out alcohol dependence as a diagnosis.  Tr. at 134.  I find this more
uncertain testimony to be less convincing than that of the DOE
consultant psychiatrist. 

I am also not convinced by the view of the individual’s psychiatrist
that the individual’s purported “a-symptomatic” alcohol use
establishes that this individual is able to use alcohol without risk
of bad judgment.  First, I am not persuaded that the individual’s
alcohol pattern at this point is truly a-symptomatic.  The individual
indicates that his wife continues to express concern and
dissatisfaction about his drinking.  Tr. at 113.  The wife’s testimony
confirms this. Tr. at 93,94,95,96,97.  Further, the individual
admitted to the DOE consultant psychiatrist that in the year 2001 he
drove while intoxicated, although he did not suffer any legal
consequences.  These two factors contradict the opinion of the
individual’s psychiatrist that the individual is able to use alcohol
a-symptomatically.  In fact, the individual’s psychiatrist admitted
that, given these two factors of which he was previously unaware, he
was less convinced about his belief that a-symptomatic alcohol use was
appropriate for this individual.  Tr. at 172.   

I also believe that at this time the individual has returned to use
of alcohol habitually to excess.  Although he stated at one point
during the hearing that a six-pack of beer lasts him two weekends, 
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he also testified that he drinks six beers in an afternoon.  Tr. at
109, 119.  The individual’s psychiatrist testified that the individual
told him he drinks six beers about two to three times a month.   Tr.
at 144.  The record also indicates that several days before an August
2003 personnel security interview he drank “six beers, seven, eight
beers at a triple birthday party,” and was intoxicated.  Transcript
of Personnel Security Interview at 24.  The DOE consultant
psychiatrist believed that the higher levels of alcohol use reported
by the individual are “excessive.”  Tr. at 143.  In a more guarded
manner, the individual’s psychiatrist testified, “I can see where
somebody would say that’s drinking excessively.”  Tr. at 144. 

The individual seems to argue that even if he is using alcohol
habitually at the stated levels, that there is no cause for a security
concern with respect to this behavior because he would not reveal any
classified information.  In this regard, he contends that the security
risks associated with his use of alcohol at the current level are no
greater than that of the general population.  
As a general rule, if an individual is an alcohol abuser, alcohol
dependent or uses alcohol habitually to excess, this in and of itself
creates a security concern under Criterion J.  The most common way for
the holder of or applicant for access authorization to mitigate the
concern is to demonstrate reform and/or rehabilitation.  I recognize
that it is theoretically possible to mitigate security concerns
associated with excessive use of alcohol by demonstrating that such
continued use “will not endanger the common defense and security and
will be clearly consistent with the national interest.”  10 C.F.R.
§ 710.27.  In my opinion, such an unusual approach is especially
difficult to maintain.   In any event, the individual in this case has
certainly not demonstrated that this is the case with respect to his
own pattern.  The individual has failed to provide any support for the
position that he is able to use alcohol habitually to excess with no
undue security risk.  In fact, the record here indicates a real
potential for exercise of bad judgment by this individual when he is
intoxicated.  The individual testified that he tends to talk
excessively when he uses alcohol.  Tr. at 111.  The DOE consultant
psychiatrist therefore believed that there is a risk of bad judgment
by this individual when he uses alcohol because he becomes more
talkative.  Tr. at 153.  In this regard, the individual’s psychiatrist
also expressed some concerns about the individual’s judgment when he
is intoxicated.  Tr. at 147-50.   Thus, I reject 
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6/ I recognize that the individual’s character witnesses, his
colleagues and relative by marriage, offered support for the
view that the individual consumes alcohol responsibly.  I do
not believe their testimony overcomes that of the consultant
psychiatrist, or even the more wavering testimony of the
individual’s psychiatrist. 

the argument that this individual has demonstrated that he is able to
consume alcohol without causing a security concern.  6

I therefore find that this individual was alcohol dependent, has now
relapsed, and is currently using alcohol habitually to excess.  He has
not shown that there is no undue security risk associated with his use
of alcohol.  He has therefore not resolved the Criterion J concerns
raised in the notification letter.  For these same reasons, I find
that the individual has not resolved the related Criterion H and L
security concerns.  

As a final matter, the individual’s attorney raised three points at
the hearing which merit my attention.  Tr. at 174.  None of these
arguments in any way changes the outcome in this case.  

First, the individual’s attorney suggested that after the DOE
consultant  psychiatrist performs his evaluation for the DOE, he has
an obligation to follow up and see whether any of his predictive
assessments had come to pass.  Tr. at 33, 175.  This is simply
incorrect.  A DOE consultant psychiatrist is asked by the DOE to
interview an individual and provide an evaluation at a particular
time.  He does not treat the individual, nor is he expected to provide
a follow-up analysis unless the DOE has asks him to do so.  Rather,
it is the individual who is expected to come forward at the hearing
with any additional facts to mitigate or explain any derogatory
conclusions expressed in the DOE consultant psychiatrist’s evaluation.
The DOE consultant psychiatrist is then able to modify his opinion
based on the new information.  Tr. at 33-34.  Personnel Security
Hearing (Case No. TSO-0090), 29 DOE ¶ 82,761 (2004).  

The individual’s attorney also pointed out that the individual has
never consumed any alcohol while holding a clearance, nor is there any
evidence that the individual has ever made any improper revelations
resulting from or associated with excessive use of alcohol.  These
points do not carry the day in this case.  In considering whether to
grant or restore access authorization, the DOE is not required to wait
until a candidate for the clearance has actually acted improperly or
has compromised national security in order to deny or revoke access
authorization.  Such an approach 
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would not be sensible.  Personnel Security Hearing (Case No. VSO-
0227), 27 DOE ¶ 82,798 at 85,798 (1999).  

Finally, the individual’s attorney argues that the individual should
be granted access authorization if he demonstrates that he has reduced
his level of security risk to that of the general population at his
work site.  I need not determine at this point whether such a standard
is appropriate.  Suffice it to say, as I discussed above, the record
in this case indicates that the individual is currently using alcohol
habitually to excess, and he has not shown that there is no undue
security risk associated with that behavior.  It is therefore obvious
that he has not mitigated the Criterion J security concern.   

V.  CONCLUSION

As the foregoing indicates, I am not persuaded that the individual has
resolved the security concerns under 10 C.F.R. § 710.8 (h), (j) and
(l).  It is therefore my decision that access authorization should not
be granted.  

The parties may seek review of this Decision by an Appeal Panel under
the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: February 8, 2005
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  September 22, 2004 
 
Case Number:  TSO-0143 
 
 
This Decision concerns the eligibility of xxxxxxxxxxxx (hereinafter "the individual") for continued access 
authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the testimony and other evidence presented in 
this proceeding, the individual's suspended access authorization should be restored.  For the reasons 
detailed below, it is my decision that the individual's access authorization should not be restored.   
 
 I. BACKGROUND 
 
In April 2004, the Manager of the Personnel Security Department, National Nuclear Security 
Administration (NNSA), Department of Energy (DOE) issued a Notification Letter to the individual, 
stating that the DOE was in possession of derogatory information that created a substantial doubt 
concerning his continued eligibility for access authorization.  In the Notification Letter, the Manager also 
informed the individual that he was entitled to a hearing before a hearing officer in order to respond to the 
information contained in the Notification Letter.  The individual requested a hearing in this matter and the 
NNSA forwarded this request to the Office of Hearings and Appeals.  I was appointed to serve as the 
hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter 
(hearing). 
 
The Notification Letter finds security concerns related to the individual’s behavior under Criteria H and  J. 
10 C.F.R. § 710.8(h) and (j).  The Notification Letter bases the security concerns on the DOE consulting 
psychiatrist’s February 12, 2003 written evaluation of the individual (February 2003 psychiatric report).  
That report indicated that the individual meets “the criteria for Alcohol abuse in early full remission.”  
February 2003 psychiatric report at 17.  The report goes on to indicate that he partially meets the criteria 
for alcohol dependence: 
. 
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Acknowledging that alcohol abuse is a milder problem, in the individual’s case, I have shown 
in the body of this report that he met partial criteria for alcohol dependence and is at high risk 
for developing the more serious disease.  However, the good news is that he had no prior 
history of treatment and so far, he seemed to be progressing in his state of readiness for 
change.   
 

February 2003 psychiatric report at 18.  The report also discussed an appropriate rehabilitation program.  
The DOE consulting psychiatrist recommended that the individual successfully complete an outpatient 
rehabilitation program including aftercare, participate frequently in AA meetings and abstain from alcohol 
for 12 months.  February 2003 psychiatric report at 20.  She also discussed the individual’s rehabilitation 
efforts. 

 
. . . it seemed that the individual had just started being very open to abstinence messages, 
abstinence being the absolute requirement for alcohol dependence.  He is also actively 
following his aftercare/maintenance program except for the recommendation that he obtain a 
sponsor.  However, this maintenance had only been for five months by the time of the writing 
this report.  His potential for relapse without sufficient time of sobriety in my opinion is still 
moderate at this point.   

 
February 2003 psychiatrist report at 18.  
   
In the pre-hearing submission the individual indicated that he was arrested for public intoxication in 
September 2002 and he agrees with the DOE consulting psychiatrist’s diagnosis of alcohol abuse.  During 
the hearing the individual provided testimony which he believes demonstrates he has been actively 
involved in his alcohol rehabilitation program and with one exception discussed below has been abstinent 
since September 2002.   
 
At the hearing the individual testified on his own behalf, and he presented the testimony of his wife, father, 
pastor, AA sponsor, supervisor, a coworker, plant psychologist, EAP counselor, and an outpatient program 
counselor.  The DOE presented the testimony of the DOE consulting psychiatrist. A summary of the 
testimony follows.   
 
 II  TESTIMONY 
 
1.  The Individual 
 
In his testimony the individual described the events surrounding his arrest for public intoxication in 
September 2002.   Transcript of Hearing (Tr.) at 14.  Prior to an airplane flight he sat in the airport parking 
garage and drank vodka.  He remembers leaving his car, entering the airport and his belt buckle causing 
problems with the metal detector.  The next thing he remembers is waking in the city jail after being 
arrested for public intoxication.  Tr. at 15.   
 
The individual testified that two days after the arrest he reported the incident to the DOE security office.  
After filing the report he recognized that he needed help in overcoming his alcohol problem  
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and went to the employee assistance office run by his employer (EAP).  As a result of his discussions with 
professionals at the EAP office he received three forms of alcohol rehabilitation treatment during the last 
three months of 2002.  First, he received weekly alcohol counseling from the EAP counselor. Tr. at 20 and 
38.  Second , in October 2002 he enrolled in an outpatient alcohol treatment program run by a local 
hospital . The program consisted of six weeks of intensive private counseling and group meetings.  Finally, 
the individual attended one AA meeting per week.  Tr. at 22.  
 
The individual testified that during October 2003 he had a one time relapse.  Tr. at 22.  On that occasion he 
was driving to join his father at a hunting camp.  Tr. at 23.  During the trip he purchased vodka and 
stopped by the side of the road and drank a portion of the vodka.  Tr. at 23.  On the following day his 
father told the individual that when the individual arrived at the hunting camp it appeared that he had been 
consuming alcohol.  He told the individual he was disappointed by the individual’s decision to consume 
alcohol.  Tr. at 25.   
 
After this relapse the individual realized that his alcohol problem was more serious than he originally 
realized and that he had to work harder to assure that alcohol would not continue to be a problem in his 
life.  Tr. at 39.  In November 2003 he resumed weekly attendance at AA meeting.  Tr. at 40 and 42.  
During AA meetings held before January 2004 he introduced himself to the AA group as having alcohol 
related problems.  However, beginning with an AA meeting in January 2004 he changed his view and 
introduced himself as an alcoholic.  The individual believes that this shift in his understanding of his 
alcohol problem was a very important step in his rehabilitation.  He testified that with this admission he 
was at step one of the AA program (e.g. admitting he did not have any power over alcohol).  Tr. at 45.  In 
June 2004 he obtained an AA sponsor.  Tr. at 41. 
 
The individual testified that he intends to abstain from alcohol consumption for the rest of his life.  Tr. at 
26.  He now realizes that he is unable to consume alcohol without adverse effects.  The individual moved 
to a new residence five months before the hearing.  He was asked about his participation in alcohol 
treatment since that relocation.  He indicated that in the last five months he has attended weekly group 
meetings with a group located near his new residence and he continues to meet with the EAP counselor on 
a monthly basis.  Tr. at 27.   
 
The individual was asked when he disclosed his relapse to those involved in supporting his rehabilitation 
efforts.  He testified that he did not discuss the relapse in AA meetings and he  first discussed the relapse 
with his wife and EAP counselor about a week before the Hearing.  Tr. at 49 and 137.  Notwithstanding 
this failure, he testified he feels confident that if he were contemplating drinking or actually had another 
relapse he would openly discuss the problem with  both his wife and the EAP counselor.  Tr. at 49.   
 
2.  The Individual’s Pastor 
 
The individual’s pastor testified that he has known the individual as a member of his congregation for three 
or four years.  Tr. at 51.  A few days after the individual’s arrest in September 2002 the individual dropped 
by the church.  He and the individual had a frank and open discussion of the  
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individual’s alcohol problem.  The pastor indicated that he believes that the individual will not consume 
alcohol in the future.  Tr. at 56.     
 
3.  Outpatient Program Counselor 
 
The outpatient program counselor testified that he met the individual during his participation in the 
hospital intensive outpatient program.  The program consists of group meetings, private counseling and 
homework assignment designed to provide information and insights to help patients overcome alcoholism. 
 Tr. at 60.  The counselor testified that the individual attended four group sessions per week and he saw the 
individual during each of those sessions as well as during their private counseling sessions.  Tr. at 60.  
Since the end of the program he has seen the individual at a number of group meetings.  Tr. at 60. The 
counselor testified: 
 

When I first met him he was committed to his recovery, and he shared in group, and he was 
forthright and honest, and he took this thing very seriously.  And as I came to know him better, 
his commitment grew so strong that he was actually a great encouragement to me as a person, as 
well as a good friend. 

 
Tr. at 62.   
 
The outpatient counselor indicated that he was not aware that the individual had a relapse in October 2003. 
 Tr. at 63.   
 
 4.  The Individual’s AA Sponsor  
 
The individual’s AA sponsor testified that he has met the individual at AA group meetings.  He has known 
the individual for about 9 months.  Tr. at 65.  He testified that in the spring the individual became very 
active in the meetings and in June 2004 asked him to be his sponsor.   As the individual’s sponsor, he sees 
the individual on a weekly basis and often talks with him on the telephone. He summed up his testimony 
by indicating: 
 

I’ve watched the individual progress to the point that his sobriety and recovery are probably 
paramount in his life.  It’s very important to him, so his commitment to that has been – it’s 
paramount.  I have seen his willingness to share and to help other people.  I think that he’s got the 
potential to do that and help other people in the recovery process.  And I’ve just seen steady 
progress every since we started working together. 

 
Tr. at 67.   
 
5.  The Individual’s Supervisor 
 
The individual’s supervisor testified that the individual is an excellent worker.  He testified that he sees the 
individual on a daily basis and that he has not seen any evidence that the individual has used alcohol since 
his arrest in September 2002.  Tr.  at 72 and 75.  The supervisor indicated that the  
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individual and he have discussed his counseling and his attendance at AA   Tr. at 74.  The supervisor has 
noticed an improvement in the individual’s punctuality and the individual seems happier since he has 
stopped consuming alcohol.  Tr. at 74.   
 
 6.  The Coworker 
 
The coworker testified that he has known the individual for eight years.  Tr.  at 77.  He has seen the 
individual socially and talks with him on the telephone once or twice a week.  Tr. 78.  He does not 
believe the individual has consumed alcohol since October 2003.  Tr. at 80. 
 
7.  The Individual’s Wife 
 
The individual and his wife were married in February 2003.  Tr. at 29.   They were dating when the 
individual was arrested in September 2002 and she obtained his release from jail.  Tr. at 29.  She testified 
that prior to his arrest she was not concerned with his level of consumption of alcohol.  After the 
individual’s arrest, she testified that he was very remorseful and willingly joined the outpatient program, 
attended AA, and committed himself to sobriety.  Tr. at 83.  To demonstrate his commitment and the 
support of his family she described their wedding and a family gathering last Thanksgiving. During both 
occasions the individual consumed non alcohol beverages when others consumed alcohol. Tr. at 84.    
 
She also testified that she has seen a significant change in the individual behavior.  Prior to the arrest he 
was moody, inconsistent and impatient.  She indicated that she believed she was competing with alcohol 
for the individual’s attention.  Tr. at 85.  She testified that now he is consistent and reliable.  Tr. at 86.   
 
She testified that a week prior to the hearing the individual told her that he had consumed alcohol in 
October 2003.  She indicated that she was surprised to learn of this incident.  Tr. at 89.  She believes the 
individual is disciplined and he has not consumed  alcohol since October 2003.  Tr. at 90.   
 
8.  The Plant Psychologist 
 
The psychologist at the plant where the individual is employed testified that he interviewed the individual 
shortly after his September 2002 arrest for public intoxication.  Tr. at 99.  He testified that the individual 
knew that his actions were unacceptable.  Tr. at 102.  He further testified that the individual’s attitude was 
good and he followed through with his AA commitment.  Tr. at 103.   
 
9.  The Individual’s father 
 
The individual’s father testified that during a family vacation in September 2001 the individual became 
intoxicated and that he wrote the individual a letter indicating that he was disappointed with his behavior.  
Tr. at 107.  He testified that between the time he sent the letter and the individual’s September 2002 arrest 
there were signs that indicated the individual was having problems with alcohol.  Tr. at 108.   
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The father testified that during the last three months of 2002, after the individual’s arrest, he joined a 
treatment program, attended AA and spoke in depth with his pastor.  Tr. at 112.  During that period of 
intensive counseling the father telephoned the individual two or three times a week to encourage him to 
continue his efforts at rehabilitation.  Tr. at 112.  His father testified that since attending the rehabilitation 
program the individual has been a different person in that he has been easier to get along with and he does 
not show “nervousness or get upset as easy as he used to.”  Tr. at 108.   
 
The father discussed the October 2003 weekend hunting trip.  Tr. at 113.  He indicated that when the 
individual arrived at the camp on Saturday afternoon he could smell that he had been consuming alcohol.  
Before the individual left on Monday morning he told the individual that he believed he had consumed 
alcohol.  Tr. at 114.  The individual admitted that he had been drinking on the drive to the camp.  He 
indicated to his father that it would never happen again.  Tr. at 115.   
 
The father also discussed an October 2004 weekend hunting trip.  His two sons drove to the camp together. 
 His other son consumed a beer during the trip but the individual did not consume any alcohol.  Tr. at 115. 
 He indicated he was very proud of the individual for not drinking on the drive to the camp or during the 
weekend.   
 
The father testified that he is confident that the individual has not consumed alcohol since October 2003 
and believes he would know if the individual consumes alcohol in the future.  Tr. at 116.  
 
10.  The EAP Counselor 
 
The EAP counselor testified that he started seeing the individual in October 2002 when he came to the 
EAP office.  Because he believed the individual had a problem with alcohol, he referred him to the 
outpatient program discussed above.  Tr. at 119.  During the last three months of 2002 he saw the 
individual on a weekly basis.  Tr. at 119.  After the individual completed the outpatient program he saw the 
individual every other week.  Tr. at 119.  He testified that: 
 

the individual finally got through that denial, and took a long hard look at the fact that he was 
an alcoholic.  But he went through the stages of denial, a lot of anger, that bargaining phase of 
trying to figure out how he could not be that, and finally he accepted that.  And I watched him 
work through the process in a very, very honest and realistic way.     

 
Tr. at 121. 
 
He testified that he agreed with the findings in the DOE consulting psychiatrist’s report.  Tr. at 122.  He 
also testified that he learned about the individual‘s October 2003 slip a few days before the hearing. Tr. at 
123.  However, he testified that he has seen the individual make great progress in his rehabilitation 
program.  He mentioned that he thought it was a strong positive that the individual has gotten an AA 
sponsor and is being much more serious about his recovery program.  Tr. at 123.  He summarized by 
stating that  he has seen tremendous changes in the individual and he does not believe he will consume 
alcohol in the future.  Tr. at 126.   
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11.  The DOE Consulting Psychiatrist 
 
The DOE consulting psychiatrist testified that she interviewed the individual in January  2003.  In her 
February 12, 2003 report, in which she diagnosed the individual with alcohol abuse and indicated that he 
met two of the criteria for alcohol dependence, she found that he was at high risk of developing the more 
serious disease, alcohol dependence.  However, after listening to all of the testimony, she revised her 
diagnosis.     
 
Specifically, she stated that the clinical picture indicates more than alcohol abuse, and that the proper 
diagnosis is alcohol dependence.  Tr. at 145.  She described in some detail why and how the individual 
meets criteria 3, 4, and 7 of the substance dependence criteria set forth in The Diagnostic and 
Statistical Manual of the American Psychiatric Association, IVth edition TR (DSMIV TR).   
The consulting psychiatrist testified that based on new information provided at the hearing, she now 
believes that the individual satisfied criterion 3, which she did not find in her February 2003 report.  She 
testified that in her report she found that the individual met Criterion 4 (unsuccessful efforts to cut down) 
and the information presented at the hearing such as the father’s letter and the relapse supports that finding. 
Tr. at 152.  She also testified that in her report Criterion 7 (substance use despite psychological problems) 
was met because the individual continued to consume alcohol despite the “psychological problem in the 
clinical sense.”  Tr. at 153.  She indicated that the new information about the October 2003 relapse and the 
father’s letter would strengthen her report’s finding that the individual met criterion 7.  Tr. at 153.     She 
testified that information about the October 2003 relapse indicates the individual meets criterion 3 
(substance taken in larger quantities than was intended). Tr. at 151.  She further indicated that the 
testimony about the individual’s mood swings, of which she was previously unaware, is supportive of the 
alcohol dependence diagnosis.  Tr. at 144.   
 
She also testified about the individual’s rehabilitation efforts.  She testified that seeing the EAP counselor 
and attending AA are appropriate treatments for the individual.  Tr. at 147.   However, she believes that the 
testimony indicates weakness in the individual’s commitment to his rehabilitation program.  Specifically, 
she points to the fact that the individual has only been honest with the EAP counselor and his wife about 
his relapse a few days before the hearing.  She indicated that in order to be considered rehabilitated the 
individual needs to continue with AA meetings and counseling from the EAP counselor and demonstrate a 
two year period of abstinence.  Tr. at 146.  
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As discussed below, once a 
security concern has been raised, Part 710 clearly places upon the individual the responsibility to bring 
forth persuasive evidence concerning his eligibility for access authorization, and requires the hearing 
officer to base all findings relevant to his eligibility upon a convincing level of evidence.  10 C.F.R. 
§§ 710.21(b)(6), 710.27(b), (c), (d).   
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A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual.  It is designed to protect national security interests.  The hearing is "for 
the purpose of affording the individual an opportunity of supporting her eligibility for access 
authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come forward at the hearing with evidence 
to convince the DOE that restoring his access authorization "would not endanger the common defense and 
security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B.  Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and  assess the credibility and demeanor of the witnesses who gave testimony at the hearing.  
 
 IV. ANALYSIS 
 

As discussed below I have determined that the individual has not resolved the security concerns regarding 
alcohol use.  The individual indicated at the hearing that he agreed with the diagnosis of alcohol abuse 
contained in the DOE consulting psychiatrist’s report.  However, in her testimony, the DOE consulting 
psychiatrist changed the diagnosis of alcohol abuse set forth in her written evaluation to a diagnosis of 
alcohol dependence.  The change in diagnosis was based on the  
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testimony of family members that prior to October 2002 the individual had significant alcohol related mood 
swings, that his father had written to the individual raising concerns about the individual’s alcohol use and 
the individual had a relapse about which he did not inform those involved in his rehabilitation efforts.  The 
DOE consulting psychiatrist testimony was very persuasive that the new information indicated a more 
serious alcohol problem and that the individual meets the standard for a diagnosis of alcohol dependence.   
 
Since the DOE consulting psychiatrist’s report indicated the individual only partially met the criteria for a 
diagnosis of alcohol dependence, the individual was not prepared for the change in diagnosis  
from abuse to dependence.1  The individual’s expert witnesses had testified and been excused before the 
DOE psychiatrist testified that she was revising her diagnosis.  Therefore, the record is silent on the 
position those witnesses would have taken on the revised diagnosis.  However, as discussed above the 
DOE consulting psychiatrist was specific and cogent in her analysis of the DSMIV TR criteria for alcohol 
dependence, and therefore ultimately convincing.  She spoke pointedly about why the individual met 
criteria 4 and 7 in her February 2003 report and why she believed, based on hearing testimony, that the 
individual also met criterion 3.  Accordingly, even though the individual’s own experts did not have a 
chance to comment on the revisions in the diagnosis, I am convinced by the consulting psychiatrist’s 
revised view that the correct diagnosis for this individual is alcohol dependence.  Therefore, I find that that 
the individual is properly diagnosed as alcohol dependent.  
 
In a number of alcohol dependence cases, the OHA has followed the advice of a consulting psychiatrist 
and found that a minimum effective rehabilitation program for alcohol dependence is a treatment program 
that provides education and support combined with two years of demonstrated abstinence.  The testimony 
of the DOE consulting psychiatrist indicates she believes that given the facts in this case those minimum 
standards would be sufficient to demonstrate that the individual is rehabilitated.  
 
First, I will consider the evidence on the individual’s period of abstinence.  I found the testimony of his 
wife, friends, family and counselors indicating that he has not consumed alcohol since October 2003 to be 
convincing.  A number of witnesses testified that he has not consumed alcohol since October 2003 and that 
they have observed a change in the individual’s behavior which indicates that he has not consumed alcohol 
since October 2003.  Furthermore, the individual’s change in his description of his alcohol problem at AA 
meetings in January 2004 shortly after his relapse is a good indicator that he has also changed his behavior. 
 This change in behavior is confirmed by his obtaining an AA sponsor in June 2004 and the fact that he is 
now regularly attending group meetings. Therefore, I am convinced that the evidence presented at the 
hearing demonstrates the individual has been abstinent since October 2003. 
 
However, the individual believes that I should find that his period of abstinence, with one relapse, dates 
back to September 2002.  He believes this October 2003 relapse should be considered a one time event and 
that I should use the longer period of abstinence in determining whether he has  

                                                 
1 The individual’s attorney is very knowledgeable about these proceedings and could have made written submission after 
the Hearing if he believed the DOE consulting psychiatrist’s diagnosis and treatment recommendations were not accurate.  
Also this problem could have been completely avoided had the individual been more honest with the DOE psychiatrist.    
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demonstrated rehabilitation.  I disagree.  While relapse is certainly a normal part of the rehabilitation 
process, I agree with the DOE consulting psychiatrist that a  two year period of total abstinence from 
October 2003 is necessary to demonstrate the type of rehabilitation that gives the DOE confidence that the 
individual will be abstinent in the future.   
 
Furthermore, the testimony at the hearing did not convince me that there were not other relapses between 
September 2002 and October 2003.  The testimony of his father and wife indicated that they did not 
believe he consumed alcohol with the exception of the October 2003 relapse since September 2002.  
However, for the earlier period both his wife and father were less involved in the individual’s 
rehabilitation efforts and their testimony was less specific.  Also the earlier period was prior to the 
individual’s realization of why he was unable to consume alcohol.  The individual has failed to convince 
me that he was abstinent during the September 2002 to October 2003 period. Therefore, I find that he 
individual has failed to demonstrate a two year period of abstinence.   
 
Finally, I am concerned about the weaknesses in the individual’s treatment program.  Those weaknesses 
are demonstrated by his failure to immediately disclose his October 2003 relapse to his wife and EAP 
counselor and by the fact that he was unable before January 2004 to admit to his AA group that he was an 
alcoholic.  The individual has not demonstrated at the time of the hearing that his treatment program has 
been effective.   
 
Therefore, I agree with the DOE consulting psychiatrist’s conclusion that the individual must continue 
with the counseling and AA meeting until he has been completely abstinent from alcohol for two years in 
order to demonstrate rehabilitation. 
  
 VI. CONCLUSION 
 
I have concluded that the individual has not mitigated the DOE security concern under Criteria H and  J of 
10 C.F.R. § 710.8.  In view of the record before me, I am not persuaded that restoring the individual's 
access authorization would not endanger the common defense and security and would be clearly consistent 
with the national interest.  Accordingly, I find that the individual's access authorization should not be 
restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  February 3, 2005 



1An access authorization is an administrative determination that an individual is eligible
for access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to in this Decision as an access authorization or a security clearance.

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 24, 2004

Case Number: TSO-0146

This decision concerns the eligibility of XXXX XXXXX XX(hereinafter referred to as "the
Individual") to obtain an access authorization under the regulations set forth at 10 C.F.R. Part
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter
or Special Nuclear Material.”1 

I. BACKGROUND 

The present case concerns an Individual who previously held a DOE access authorization for a
period of 20 years until he was fired by a DOE contractor (the Contractor) for sexual misconduct
in 2000.  In 2001, the Individual, now employed by a sub-contractor to the Contractor, sought
reinstatement of his DOE  access authorization.  A background investigation of the Individual
ensued and the Individual was required to complete and submit a Questionnaire for National
Security Position (QNSP) to the DOE’s Local Security Office (LSO).  The Individual submitted
this QNSP on July 25, 2001.  On November 9, 2002, the Individual was arrested for Driving
While Intoxicated (DWI), Careless Driving and Fleeing and Evading a Police Officer.  On
November 15, 2002, an employee of the LSO telephoned the Individual and asked if there had
been any changes to the information provided by the Individual in the July 25, 2001 QNSP.  The
Individual answered “no.”  On December 2, 2002, the Individual was interviewed by a United
States Investigative Service Investigator (the USIS Investigator) as part of the background
investigation.  In this interview, the Individual allegedly informed the USIS Investigator that he
did not have any alcohol related charges or arrests.  DOE Exhibit 14 at 4. The  Individual’s DWI
arrest was subsequently detected by the LSO during a search of law enforcement records
conducted as part of the Individual’s background investigation.  Tr. at 133.   
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2  The transcript of this PSI appears in the Record as DOE Exhibit 6. 

3  The DOE Psychiatrist opined that in order to establish rehabilitation from his Alcohol
Abuse, the Individual must attend a minimum of 100 hours of Alcoholics Anonymous meetings
and abstain from the use of alcohol for a minimum of one year.  DOE Psychiatrist’s Report of
Examination at 20.  The DOE Psychiatrist opined that in order to establish reformation from his
Alcohol Abuse, the Individual must either maintain one year of sobriety or the Individual must
attend a minimum of 100 hours of Alcoholics Anonymous meetings and abstain from the use of
alcohol for a minimum of one year. DOE Psychiatrist’s Report of Examination at 20. (A careful
reader might note that these recommendations are inconsistent, but these are the actual
recommendations set forth in the DOE Psychiatrist’s Report). 

A personnel security interview (PSI) of the Individual was conducted on March 6, 2003.2  This
PSI failed to resolve several security issues.  The Individual was then asked to submit to an
examination by a DOE Psychiatrist.  On May 20, 2003, the DOE Psychiatrist conducted a
forensic psychiatric examination of the Individual.  In addition to conducting this examination,
the DOE Psychiatrist reviewed selected portions of the Individual’s security file.  On May 27,
2003, the DOE Psychiatrist issued a report in which he stated that the Individual met the criteria
for Alcohol Abuse, set forth in Diagnostic and Statistical Manual of Mental Disorders IV-TR
(DSM-IV-TR).  DOE Psychiatrist’s Report of Examination at 19.  The DOE Psychiatrist further
opined that the Individual was not sufficiently rehabilitated or reformed to resolve the security
concerns raised by his alcohol abuse.3  
The LSO concluded that the Individual failed to resolve the substantial doubts about his
eligibility for a DOE access authorization raised by his alcohol abuse diagnosis, omissions of
key facts from information provided to the LSO during his background investigations, and his
firing by the Contractor for Sexual Harassment.  Accordingly, an administrative review
proceeding was initiated. See 10 C.F.R. § 710.9.  The LSO then issued a letter notifying the
Individual that it possessed information that raised a substantial doubt concerning his eligibility
for access authorization (the Notification Letter).  The Notification letter alleges that the
Individual has 

(1) Deliberately misrepresented, falsified, or omitted significant information from
a . . . Questionnaire for Sensitive (or National Security) Positions, . . . a personnel
security interview, written or oral statements made in response to official inquiry
on a matter that is relevant to a determination regarding eligibility for DOE access
authorization, or proceedings conducted pursuant to Sec. 710.20 through Sec.
710.31,"  10 C.F.R. § 710.8(f) (Criterion F), 

(2) Engaged in any unusual conduct or is subject to any circumstances which tend
to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure,
coercion, exploitation, or duress which may cause the individual to act contrary to
the best interests of the national security . . .”  10 C.F.R. § 710.8(l) (Criterion L), 
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(3) Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a
board-certified psychiatrist  or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse,” 10 C.F.R. § 710.8(j) (Criterion J),
and 

(4) An illness or mental condition of a nature which, in the opinion of a
psychiatrist or licensed clinical psychologist, causes or may cause, a significant
defect in judgment or reliability,” 10 C.F.R. § 710.8(h) (Criterion H).  

The Individual filed a request for a hearing in which he made a general denial of the allegations
contained in the Notification Letter. This request was forwarded to the Director of the Office of
Hearings and Appeals (OHA), who appointed me as Hearing Officer.

At the Hearing, the LSO presented two witnesses: the DOE Psychiatrist and the Personnel
Security Specialist who was assigned the Individual’s case (the PSS).  The Individual presented
three witnesses: his wife, a friend and his expert witness, a clinical social worker.  The
Individual also testified on his own behalf.  See Transcript of Hearing, Case No. TSO-0146
(hereinafter cited as “Tr.”). 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).
The regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R.
§§ 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the
testimony and exhibits presented by both sides in this case.

III.  FINDINGS OF LAW AND FACT

A. Criterion F

On December 2, 2002, the Individual was interviewed by the USIS Investigator as part of the
background investigation.  The USIS Investigator prepared a written record of this interview,
which the DOE has submitted as its Exhibit 14.  That record indicates that the Individual
informed the USIS Investigator that he did not have any alcohol-related charges or arrests.  DOE
Exhibit 14 at 4.  
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The Record shows that less than a month before the USIS Investigator interviewed the
Individual, on November 9, 2002, the Individual was arrested for Driving While Intoxicated
(DWI), Careless Driving and Fleeing and Evading a Police Officer.  

At the Hearing, the Individual repeatedly testified that the USIS Investigator had only asked him
if he had ever been convicted of a felony.  Tr. at 9, 11-12, 24-25, 63-65.  He further testified “at
no point during this thing, that I can remember, did [the USIS Investigator] ever ask me if I had
ever been arrested of [sic] alcohol-related incidents.”  Tr. at 9. 

I find the Individual’s testimony that the USIS Investigator did not ask him if he had ever been
arrested or charged in connection with an alcohol-related incident lacks credibility.  The USIS
Investigator’s Report clearly states that the Individual has “no alcohol-related charges or
arrests.”  DOE Exhibit 14 at 4.  More importantly, the Individual’s statements during the his PSI
cast grave doubts about his credibility on this issue.  During his PSI, he was questioned about his
failure to report his DWI to the USIS Investigator.  Specifically, the PSS asked: “What about an
interview you had with an . . . investigator on December 2nd, [in which] he specifically asked
you, ‘have you ever had any alcohol-related charges or incidents.’ and you said, ‘No?’”  The
Individual responded by stating “And I said no.”  PSI at 63.  When the PSS first asked the
Individual why he did not inform the USIS Investigator of the November 9, 2002 DWI arrest, the
Individual responded by claiming he did not need to inform the USIS Investigator about the DWI
arrest because he had not yet been convicted of that offense.  PSI at 72-73.  The PSS then asked
the Individual whether the USIS Investigator had specifically asked him if he had ever been
arrested.  The Individual responded by stating: “Mm.  He might have, I don’t, I don’t know.”
PSI at 74.  The PSS subsequently asked the Individual: “And you were under the impression that
you didn’t have to reply, uh, truthfully to an investigator just because you thought you were
innocent, even though you had – been arrested and charged with an alcohol-related incident?”
The Individual then responded: “But I, I was not convicted. He was asking me if I ever had been
convicted. I, I, I’ve never–.”  PSI at 77.  I find the USIS Investigator’s Report more credible than
the Individual’s testimony that the USIS Investigator never asked him about alcohol-related
charges or arrests.  I therefore find that the LSO properly invoked Criterion F. 

The Notification Letter also contends that the Individual submitted an updated QNSP on
November 15, 2002, in which the Individual allegedly failed to report the November 9, 2002
arrest for DWI.  However, the Record clearly shows that the Individual did not himself submit an
updated QNSP as the Notification Letter asserts.  On July 25, 2001, the Individual submitted a
QNSP to the DOE’s Local Security Office (LSO).  On November 15, 2002, an employee of the
LSO (the LSO Employee) telephoned the Individual and asked if there had been any changes to
the information provided by the Individual in the July 25, 2001 QNSP.  The Individual indicates
he answered “No.”  Tr. at 56. The LSO Employee apparently signed her name to and dated the
QNSP on the Individual’s behalf.

Among the many questions contained in the QNSP were two questions relevant to the present
case.  QNSP Question 23c asks “Are there currently any charges pending against you for any
criminal offense?”  The QNSP submitted by the Individual on July 25, 2001 correctly answered
this question 
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“No.”  QNSP Question 23d asks “Have you ever been charged with or convicted of any
offense(s) related to alcohol or drugs?”  The QNSP submitted by the Individual on July 25, 2001
correctly answered this question “No” as well.  However, when the Individual was contacted by
the LSO Employee and asked if there had been any changes in the information provided in the
July 25, 2001 QNSP, the Individual should have informed the LSO Employee of the November
9, 2002 DWI arrest.  As a former DOE access authorization holder (from 1980 to 2000), the
Individual should have been well aware of both his continuing obligation to inform DOE of any
alcohol-related arrests and the DOE’s interest in being apprised of any and all alcohol-related
arrests.  See Tr. at 132 (testimony of Personnel Security Specialist).  The Individual
acknowledged that as a clearance holder he would have an affirmative obligation to report any
alcohol-related arrests.  But the Individual claimed that as a clearance applicant, he was under no
obligation to do so.  Tr. at 11, 26-27.  This claim, in and of itself, demonstrates both poor
judgment on the part of the Individual and his intention to deceive DOE security officials. 

A finding of derogatory information does not, however, end the evaluation of evidence
concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing
(Case No. VSO-0244), 27 DOE ¶ 82,797 (affirmed by OSA, 1999); Personnel Security Hearing
(Case No. VSO-0154), 26 DOE ¶ 82,794 (1997),  aff’d, Personnel Security Review (Case No.
VSA-0154), 27 DOE ¶83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I
must exercise my common sense judgment in determining whether an individual’s access
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R.
§ 710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence
of mitigation to resolve the security concerns raised by his omission.  Since the Individual
continues to maintain that he did not provide the USIS Investigator with misleading information,
in spite of overvaluing evidence to the contrary, I find that he has not.  Therefore, the security
concerns set forth in the Notification Letter under Criterion F remain unresolved.    

B. Criterion L

The Notification Letter indicates that the Individual was terminated by the Contractor for Sexual
Misconduct on September 1, 2000.  Statement of Charges ¶ III.  The Individual asserts that he
never did anything inappropriate and that his termination occurred even though the Contractor’s
investigations of the allegations against him were inconclusive.  Tr. at 21, 49, 62.  The Individual
also contends that the allegations of one of his accusers could not be relied upon because she had
a previous history of lying during the investigations of the Individual’s alleged sexual
misconduct.  Tr. at 62, 65.  However, the evidence in the Record belies those contentions.  It
shows that the Contractor conducted at least three investigations into sexual misconduct
allegations concerning the Individual. One of these investigations revealed evidence that the
Individual had engaged in an improper sexual relationship with a subordinate.  
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4  On May 7, 1999, Employee A had provided the Contractor with a written statement in
which she made a number of statements whose obvious purpose was to support Employee B's
complaints against the Individual.  However, this statement does not contain any allegations that
Employee A had a sexual relationship with the Individual.  Exhibit 50 to Deposition of 
Employee A. 

5 Employee A's decision to contact the Contractor’s Human Relations Office apparently
occurred at the urging of a psychologist employed by the Contractor’s Employee Assistance
Program.  Deposition of Employee A at 70-71, 85.  

i. The First Investigation

In his previous job, the Individual was a lead technician at a facility that was managed and
operated by the Contractor. In June 1997, 11 employees complained to the Contractor’s
management that the Individual was giving preferential treatment to a female employee
(Employee A) with whom, the employees alleged, the Individual was having an affair.  DOE
Exhibit 16 at 2.  The Contractor conducted an investigation of these allegations in which both the
Individual and Employee A were interviewed and denied that they were having a sexual
relationship.  Id.  The Contractor found the evidence collected during the investigation to be
inconclusive.  Id. 

ii.  The Second Investigation          

In early 1999, another female employee (Employee B) complained to the Contractor’s
management that she had been sexually harassed by the Individual.  The Contractor conducted
an investigation of Employee B's complaint and determined it was unfounded.  In June 1999,
Employee B filed sexual harassment complaints against the Contractor and the Individual with
federal and state agencies.  These lawsuits were eventually settled and their records were sealed
by order of the presiding federal judge.

iii.  The Third Investigation

Sometime in 1999, Employee A complained, to the Contractor’s management, that the Individual
had sexually harassed her.  On March 24, 2000, Employee A contacted an employee of the
Contractor’s Human Relations staff and asked to meet with her.  On that date, Employee A
provided the Contractor with a six-page written statement.4  In this statement, Employee A
indicated that she had engaged in a sexual relationship with the Individual from the end of 1995
until spring 1997.5  March 24, 2004 Statement at 1-2.  According to Employee A, she and the
Individual had sexual relations on six occasions during this period.  Exhibit 50 to Deposition of
Employee A at 1-2.  Employee A further alleged that the Individual frequently pressured and
coerced her to continue this relationship.  Exhibit 50 to Deposition of Employee A at 2.  In this
Statement, Employee A admitted that she had lied during the 1997 investigation when she had
claimed that her relationship with the Individual was platonic.  Id. at 2-3.   Employee A also
admitted that she had lied to a Contractor management team member who had previously asked
her if she had a sexual relationship with the 
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Individual.  Id. at 4-5.  According to Employee A, she had previously denied having a sexual
relationship with the Individual because she wished to protect her marriage and because she was
afraid of the Individual.  Id. at 4-5.  Employee A also admitted that, in order to support
Employee B's complaints against the Individual, she had supplied Employee B with numerous
love letters and cards sent to Employee A by the Individual, with the understanding that
Employee B would claim that the Individual sent the love letters and cards to Employee B.  Id. at
5.  Employee A repeated these admissions during an October 16, 2000 deposition taken during
the discovery phase of Employee B's federal lawsuit.  Deposition of Employee A at 28-33. 

After it received Employee A's March 24, 2000 six-page statement, the Contractor assigned an
employee of its Staff Relations Office (the SRO Investigator) to conduct an investigation of her
allegations against the Individual.  At the conclusion of this investigation, the SRO Investigator
issued a memorandum in which he stated that the Individual had “pressured, coerced or
threatened [Employee A] into having or continuing a sexual relationship” while the Individual
was Employee A's supervisor.  DOE Exhibit 16 at 4. The SRO Investigator also found that
Employee A had lied to the Contractor on at least two previous occasions, first, when she had
denied knowledge of the love letters and cards she had provided Employee B with, and second,
when she had previously denied having a sexual relationship with the Individual.  The Individual
was terminated by the Contractor on September1, 2000. The final termination letter stated in
pertinent part: 

The information gathered during the [SRO Investigator’s]  investigation showed
that  you engaged in an inappropriate relationship with the female subordinate
while you where her supervisor, and you misled . . . staff in previous inquiries.
The information also supported the allegation that you pressured, coerced, or
threatened this female subordinate into having or continuing a sexual relationship.

DOE Exhibit12 at 1. 

The Individual correctly contends that Employee A's provision of the love letter and cards to
Employee B and the inconsistencies between Employee A's previous statements to investigators
and her March 24, 2000 Statement detract from the credibility of her allegations against him.
Nevertheless, I find Employee A’s March 24, 2000 statement and her deposition testimony to be
credible.  Conversely, I have great difficulty believing the Individual’s testimony on this subject,
for several reasons.  At the Hearing, the Individual’s testimony appears to have shaded the truth
concerning these issues.  For example, the Individual testified that the initial investigation of his
relationship with Employee A resulted from the complaints of one disgruntled employee, when
other evidence in the Record shows that 11 employees complained about his relationship with
Employee A.  Another example of the Individual’s willingness to shade the truth was his
repeated testimony that each of the investigations conducted by Contractor into his alleged
sexual misconduct were inconclusive.  Tr. at 21, 49, 65-66. When in fact, one such investigation
found he had engaged in an improper sexual relationship with a subordinate.
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6  The USIS Investigator’s Report indicates that the Individual told him that the
Contractor “determined that it was [the Individual’s] word versus [Employee A's] word that he
had harassed her.  As a result, [the Contractor] considered [the Individual] to be a liability and he
was terminated.”  DOE Exhibit14 at 2.     

Moreover, the Individual claims he and Employee A only had sex once, in 1998, after he was no
longer her supervisor.  The sheer number of love letters and cards the Individual sent, which
appear in the Record as Exhibit 53 to Employee A's Deposition, suggest a more extensive sexual
involvement than the one-time affair the Individual reported.  The cards and letters, some of
which contain comments that are inconsistent with a platonic relationship, obviously span a
period of years since they include a number of holidays, two Valentines Days and three
birthdays.  Finally, the Individual’s testimony concerning his failure to report his arrest to the
USIS Investigator, which I have discussed above at Part A of this decision, makes it more
difficult for me to conclude that his testimony concerning the sexual harassment allegations is
credible.6

Information indicating that an individual sexually harassed a fellow employee, and then
repeatedly lied about his actions, raises grave security concerns under Criterion L. Such conduct,
shows a disregard for law, an inability or unwillingness to adhere to rules and regulations, an
inability to exercise good judgment and an inability to control one’s impulses.  Accordingly, the
LSO properly invoked Criterion L.  Since the Individual still asserts that the sexual misconduct
never occurred,  there is no evidence that the security concerns raised by the Individual’s
misconduct have been mitigated by time, counseling or any other factor.      
     
C. Criteria J and H

A reliable diagnosis of alcohol abuse raises significant security concerns under Criteria J and H.
In other DOE security clearance proceedings, Hearing Officers have consistently found that a
diagnosis related to excessive alcohol use raises important security concerns. See, e.g., Personnel
Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82, 803 (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996);
Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755; aff’d, Personnel Security
Review, 25 DOE ¶ 83,002 (affirmed by OSA, 1995).  In these proceedings, it was recognized that
an individual’s excessive use of alcohol might impair his judgment and reliability, and his ability
to control impulses. These factors amplify the risk that an individual will fail to safeguard
classified matter or special nuclear material.  

In the present case, the Individual does not contest the DOE Psychiatrist’s diagnosis of alcohol
abuse.  Therefore, the only issue before me is whether the Individual has submitted sufficient
evidence of rehabilitation and reformation to resolve the security concerns raised by his alcohol
abuse.  After considering all of the evidence in the record, I find that he has done so. 
   
By the time of the hearing, the Individual had taken a number of important steps in order to
address his alcohol abuse.  Specifically, the Record indicates that, at the time of the Hearing, the
Individual 
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had not consumed alcohol since he was arrested for DWI on November 9, 2002, over two years
prior to the Hearing. Tr. at 13, 32.  The Individual also testified that he had completed court-
mandated alcohol education and anger management classes.  Tr. at 36.   

Most importantly, the testimony of the DOE Psychiatrist convinced me that the Individual is
sufficiently reformed to resolve the security concerns raised by the Individual’s alcohol abuse.
The DOE Psychiatrist remained in the hearing room and observed the testimony of the
Individual and the other witnesses.  The DOE Psychiatrist was then called to the stand.  At this
point the DOE Psychiatrist testified that, in his opinion, the Individual had shown that he had
been sufficiently reformed.  Tr. at 166. 

I found the DOE Psychiatrist’s testimony to be credible and entitled to great weight.  I therefore
conclude that the Individual has resolved the security concerns raised by his diagnosis of
Alcohol Abuse.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has resolved the security concerns
raised under Criteria J and H.  However, the Individual has not resolved the security concerns
raised under Criteria F and L.  Therefore, the Individual has not demonstrated that restoring his
security clearance would not endanger the common defense and would be clearly consistent with
the national interest.  Accordingly, it is my opinion that the Individual should not be granted an
access authorization.  The Individual may seek review of this Decision by an Appeal Panel under
the procedures set forth at 10 C.F.R. § 710.28.

Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: May 26, 2005
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Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 22, 2004

Case Number: TSO-0147

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and was granted a DOE access authorization in 1990.
In early September 2002, the individual submitted an Incident
Report to the DOE indicating that on August 31, 2002 he had been
arrested at an outdoor concert and charged with assaulting a
police officer and interfering with a police officer. These
alleged actions occurred while the individual was legally
intoxicated.  On April 4, 2003, the individual submitted another
Incident Report indicating that on April 2, 2003, he had been
arrested for Driving While Alcohol Impaired (DWAI).  After these
arrests, the DOE conducted two Personnel Security Interviews with
the individual.  In addition, the individual was evaluated in
September 2003 by a DOE-consultant psychiatrist (the DOE-
consultant psychiatrist), who issued a report containing his
conclusions and observations).  

In May 2004, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this letter, the
Manager states that the individual’s behavior has raised security
concerns under Section 710.8(j) and Section 710.8(l) of the
regulations 
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1/ The cited arrests are clearly the result of the individual’s
alcohol abuse, and are not the type of unusual behavior that is
properly raised as an independent security concern.  Prior to the
Hearing, the DOE counsel notified the parties that the DOE Security
Specialist in this proceeding had informed him that mitigation of
the Criterion (j) concern in this case would concomitantly mitigate
the Criterion (l) concerns.  December 7, 2004 e-mail from the DOE
Counsel to the parties.  The DOE Counsel repeated this position at
the Hearing.  Hearing Transcript (TR) at 10-11.  I therefore find
that the Notification Letter’s Criterion (l) concerns are part of
the Criterion (j) concern of alcohol abuse.

governing eligibility for access to classified material.
Specifically, with respect to Criterion (j), the Operations
Office finds that the DOE-consultant psychiatrist concluded that
the individual has been a user of alcohol habitually to excess
and that he suffers from Alcohol Abuse in partial remission.  

With respect to Criterion (l), the Notification Letter refers to
the individual’s arrest on August 31, 2002, for assaulting and
interfering with a police officer.  The Notification Letter also
refers to the individual’s April 2003 arrest for DWAI. 1/  

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter.  In
his initial response to those concerns, the individual asserted
that while he had no comment concerning the DOE-consultant
psychiatrist’s diagnosis.  With respect to his August 2002
arrest, he stated that he plead guilty to a misdemeanor charge of
interfering with an “executive officer” in order to avoid a
trial, although he believed at the time that he was acting in
defense of his brother.  Individual’s May 28, 2004 Request for
Hearing.   

The requested hearing in this matter was convened in December
2004 (hereinafter the “Hearing”).  At the Hearing, the individual
and his counsel did not contest the DOE-consultant psychiatrist’s
diagnosis of alcohol abuse.  Accordingly, I find that the
individual suffers from alcohol abuse subject to Criterion (j).
The testimony at the Hearing focused chiefly on the concerns
raised by the individual’s past pattern of alcohol consumption
and by the actions that led to the individual’s August 2002
arrest, and on the individual’s efforts to mitigate those
concerns through abstinence from alcohol and recovery activities.
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II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful
to discuss briefly the respective requirements imposed by 10
C.F.R. Part 710 upon the individual and the Hearing Officer.  As
discussed below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding
places the burden of proof on the individual.  It is designed to
protect national security interests.  The hearing is "for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The individual must come forward at the hearing
with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  Personnel Security Review (Case No. VSA-
0087), 26 DOE ¶ 83,001 (1996); Personnel Security Hearing (Case
No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd, Personnel Security
Review (VSA-0061), 25 DOE ¶ 83,015 (1996).  The individual
therefore is afforded a full opportunity to present evidence
supporting his eligibility for an access authorization.  The
regulations at Part 710 are drafted so as to permit the
introduction of a very broad range of evidence at personnel
security hearings.  Even appropriate hearsay evidence may be
admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there
is a presumption against granting or restoring a security
clearance.  See  Department of Navy v. Egan, 484 U.S. 518, 531
(1988) ("clearly consistent with the national interest" standard
for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 



- 4 -

2/ As indicated by the testimony of the DOE-consultant
psychiatrist (TR at 13), he clearly qualifies as expert
witness in the area of addiction psychiatry.  

(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national security issues.  In addition to his own
testimony, we generally expect the individual in these cases to
bring forward witness testimony and/or other evidence which,
taken together, is sufficient to persuade the Hearing Officer
that restoring access authorization is clearly consistent with
the national interest.  Personnel Security Hearing (Case No. VSO-
0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case
No. VSO-0038), 25 DOE ¶ 82,769 (1995) (individual failed to meet
his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides
that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of
all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly
consistent with the national interest."  10 C.F.R. § 710.7(a).  I
must examine the evidence in light of these requirements, and
assess the credibility and demeanor of the witnesses who gave
testimony at the hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from eight persons.  The
DOE presented the testimony of the DOE-consultant psychiatrist.
2/    The individual, who was represented by counsel, testified
and presented the testimony of his daughter, his wife, his direct
supervisor, his deputy employee, a longtime friend/co-worker, and
a social friend/employee.
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A.  The DOE-consultant psychiatrist

The DOE-consultant psychiatrist testified that in September 2003
he evaluated the individual for alcohol problems and the instance
of aggressive conduct that concerned the DOE.  Based on all of
the information that he collected and reviewed, the DOE-
consultant psychiatrist concluded that the individual did not
have a problem with aggression but that he did have a significant
problem with alcohol.

I saw the public intoxication, assault of a police
officer, as an isolated event of assault, but not an
isolated event of alcohol.   . . . I saw it as a
behavior related to alcohol.  I didn’t see him as an
assaultive person, so to speak. . . .

TR at 17.  The DOE-consultant psychiatrist stated that the
individual had admitted to drinking and driving on several
occasions prior to his April 2003 DWAI.  He concluded that these
incidents coupled with his August 2002 and April 2003 arrests met
the criteria for a diagnosis of alcohol abuse.  TR at 17.  

With regard to rehabilitation and reformation, the DOE-consultant
psychiatrist testified that during his September 2003 evaluation,
he believed that the individual was still making excuses for his
behavior relating to alcohol, and that he was still minimizing
those behaviors. TR at 18-19.  He stated that the individual told
him that he continued to drink modest amounts of alcohol until
July 2003, when he began an alcohol education class.  TR at 19.
He therefore concluded in his September 2003 evaluation that the
individual was in partial remission from alcohol abuse, because
he had been abstinent for more than one month but less than a
year.  TR at 21.  With regard to rehabilitation or reformation,
he stated that the individual told him that he had attended some
alcohol education classes and had completed the community service
relating to his arrests.  However, the DOE-consultant
psychiatrist concluded in his 2003 evaluation that the individual
needed to have a full year of abstinence from alcohol and to
finish his alcohol-related probation.  TR at 21-22.  He also
stated that the individual needed to fully accept the
consequences of his behavior relating to alcohol.

In other words, the lying, the minimizing and the
excuses would have to stop.  He’d have to explain the
discrepancies between what he tells one person and what
he’s told another, and just come clean with how bad
things were.
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TR at 22.

When questioned by the individual’s counsel, the DOE-consultant
psychiatrist stated that the individual’s alleged lies and
discrepancies “are not as major as some.” TR at 24.  In this
case, he felt that at their 2003 interview the individual had
minimized the amount of alcohol he was using and found excuses
for his becoming intoxicated.  TR at 24.  The DOE-consultant
psychiatrist testified that the individual’s minimizing of his
alcohol consumption prior to his April DWAI was probably the
result of a lack of insight into his alcohol problem rather than
an overt lie.  TR at 26.  At the Hearing the DOE-consultant
psychiatrist also acknowledged that there were no discrepancies
in the individual’s statements about when he last consumed
alcohol.  At his July 2003 PSI, the individual stated that he
last consumed alcohol on July 7, 2003 [PSI Transcript at 32], and
at his September 2003 interview with the DOE-consultant
psychiatrist, the individual told him that he had last consumed
alcohol sometime in July 2003.  TR at 30-31.

B.  The Individual

The individual testified that he last consumed alcohol on July 7,
2003 when he consumed part of a beer when he was playing golf.
He stated that he decided not to finish that drink.

My recollection was that I had part of a beer when we
were playing golf, and it internally had some turmoil
for me to do that, and then I said, “I have to stop
this.”

TR at 32.  He stated that the only other occasion on which he
consumed alcohol following his April 2003 DWAI arrest was in
early June 2003, when he consumed part of a beer when he was at a
restaurant with his wife.  TR at 35.  He asserted that other than
taking one dose of NyQuil, he has consumed no alcohol since
July 7, 2003.  TR at 41.  He stated that it is his intention
never to drink alcohol again.  TR at 42.  He stated that he
attended a two day alcohol education class in July 2003 because
he was interested in gaining a better understanding of problems
caused by alcohol.  TR at 45-46.  He also attended a court
directed alcohol impact panel sponsored by Mothers Against Drunk
Driving (MADD) in October 2003.  TR at 46.  

The individual testified that his April 2003 arrest took place
after an evening function with his company.

After that, I would say 40 or 50 people went into [the
hotel bar], where we had some drinks over a period of
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3/ The individual stated that he did not report or discuss the
April 2003 DWAI arrest at his April 2003 PSI because he had
believed that the security specialist’s questions were confined to
his August 2002 arrest.  He stated that he reported the April DWAI
arrest to the personnel manager at his work site.  TR at 40-41.

4/ Although the arrest occurred while the individual was legally
intoxicated, he stated that there was no alcohol-related
conviction.  TR at 106.

time, and following that evening is when the state
police officer pulled me over and administered any
number of roadside sobriety tests and concluded that he
had sufficient evidence to take me in, and I was over
the limit for driving while ability impaired.

TR at 34.  3/  With respect to the April 2003 DWAI, the
individual stated that the judge ordered that he be evaluated for
alcohol classes, that he attend an alcohol impact panel, that he
perform 24 hours of community service, and that he pay certain
court costs.  He testified that he has completed the evaluation
and the community service, has attended the impact panel, and has
paid the court costs.  TR at 58-59.  He also submitted a
Probation Summary and other documents indicating that he
completed his probation requirements by December 2003.
Individual’s Hearing Exhibits A, B and C.

The individual also described his August 2002 arrest that
occurred while he was legally intoxicated. 4/    The individual
stated that he was with his brothers and their wives at an
outdoor concert.  He said that his older brother’s wife had
fainted, and that his younger brother was assaulted when he tried
to clear space for her in the crowd.

The next thing I know, there are two guys, one of them
slamming [the individual’s brother’s] face down into
the asphalt, and so I jumped on him and pulled him
back, we fell on the ground, and unfortunately for me,
he was a police officer . . . and he was quite agitated
about it.

TR at 100-101.  The individual stated that he was arrested and
was charged with assaulting a police officer.  In March 2003, he
plead guilty to “interfering with an executive officer”, paid a
$100 fine, and was sentenced to 250 hours of community service
and to three years of unsupervised probation, which will end in
March 2006.  TR at 101-104.  He stated that he has completed the
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community service.  See DOE Exhibit 17 at 4 and Individual’s
Hearing Exhibits D and E. 

The individual testified that he has not attended any Alcoholics
Anonymous (AA) meetings because he does not believe that it is
necessary for him to participate in AA in order to maintain his
sobriety.  TR at 90-91.  He asserts that he has reached his own
decision to abstain from alcohol permanently and that his
decision was strengthened based on what he heard in the alcohol
awareness classes and on what he was told by the DOE-consultant
psychiatrist at their interview.  TR at 92.  He stated that he
occasionally drinks non-alcoholic beer and has a couple bottles
of it at home.  He testified there are some alcoholic beverages
in his home that were given to him and his wife as gifts.  TR
at 94.  Under questioning by the Hearing Officer, the individual
declined to identify himself as alcoholic, but stated that he has
decided not to place himself at risk for future problems with
alcohol.

As I stated, some people can have a beer or two and be
fine; some people, if they have a beer or two may have
three or four.  I don’t ever want that stage to be set
where I would be making that call.

TR at 97.  He emphasized that keeping his security clearance was
not the only factor motivating his decision to give up consuming
alcohol.  In this regard, he identified the “extraordinarily huge
increase” in his automobile insurance and the example that he is
setting for his children as other factors supporting his
decision.
TR at 97.

C.  The Individual’s Daughter

The individual’s daughter testified that she is in her early
twenties and attending college in a nearby town.  She stated that
she is not living with her parents, but that she sees her father
about every other day and on weekends when she visits her
parents’ home.  She states that she has “most definitely” not
seen him consume alcohol for more than a year and a half.  She
stated that there is alcohol in her parents’ home, and that she
has witnessed her father abstaining from alcohol when others are
drinking.  She said that her father has been “very adamant” in
letting her and her younger sister know what a bad idea it is to
be drinking.

We have conversations pretty much every time that I’m
home, or if I’m going to go anywhere, about what
exactly the legal limit is for alcohol consumption, and
just not 
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to even try to have a drink of alcohol and then get in
a car.

TR at 55.  She concluded that her father is “very, very serious”
about the dangers of drinking and driving.  Id.   

D.  The Individual’s Wife

The individual’s wife testified that they have been married for
more than twenty years.  She stated that in the early years of
their marriage, the individual would typically drink “two to
three to four” beers on social occasions.  She said that he would
occasionally drink five or six beers.  TR at 124.  She said that
she first became concerned that the individual was drinking too
much in 2002 when he transferred into a high pressure position at
work.  TR at 125.  She stated that just prior to his August 2002
arrest, the individual had consumed three mixed drinks and was
under the influence of alcohol.  TR at 130.  She stated that
following the individual’s April 2003 arrest for DWAI, she drove
him home from the police station and they discussed the
individual’s problem with alcohol 

It was difficult.  We talked about the issue [involving
his August 2002 arrest] . . . and then to have it
happen a second time - - a second alcohol-related issue
several months later, we needed to address something at
that point and something had to change.

TR at 136-137.  She said that the individual was remorseful and
told her that he was not going to drink any more.  TR at 137.
She believed that he was sincere about stopping drinking because
“if he says he’s going to do something, he does it, and his
actions proved that.”  

He was never the kind of person that came home from
work and drank every day.  He just didn’t do that.  But
if we were in a social setting, if we were at a
football game or a baseball game, even as a family, he
just did not drink alcohol.

TR at 137.  She stated that she witnessed him consume alcohol on
only one occasion following his April 2003 DWAI arrest.

We went home in June [2003] for our high school
reunion, and my sister picked us up at the airport, and
we stopped to have lunch, and he ordered a beer.
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TR at 144.  She testified that she was not aware of the portion
of a beer that the individual stated that he consumed during a
golf game in July 2003.  Id.  She testified that she and her
husband continue to keep alcohol in their home so that they can
offer it to guests.  TR at 141.  She stated that she has no
concerns about the individual’s  ability to continue to be
abstinent for the rest of his life, because he has made a
decision to stop.  TR at 140.  She also confirmed that the
individual learned a lot from the alcohol awareness course that
he attended in July 2003 and from the MADD Panel that he attended
later in October 2003.  TR at 138-139.

E.  The Individual’s Direct Supervisor

The individual’s direct supervisor testified that he has known
the individual in a co-worker capacity since the individual
arrived at their work site in about 1998, and that the individual
has been either his deputy or one of his “direct reports” since
2001.  The direct supervisor was aware of the individual’s
arrests involving alcohol in August 2002 and in April 2003.  He
stated that he and his wife were friends with the individual and
his wife, and that they socialized frequently.  

I’ve been to his house for dinner any number of times,
he’s come to my house for dinner, for social events.
We go out together, either for business social events
or personal interactions, because we’re friends with
[the individual] and his wife and their children.  So
it’s several times a month, on average, over the last
several years.

TR at 67-68.  The individual’s supervisor testified that prior to
giving up alcohol, the individual would typically have five or
six beers on social occasions.  He stated that the individual’s
wife does not drink much at all and would often act as the
designated driver when they went out together.  TR at 68.   He
stated that the individual seemed able to handle the amount of
alcohol he consumed and that he has never observed him drinking
to excess.  TR at 69.  He testified that after the individual’s
April 2003 arrest, the individual was apologetic about his
behavior and determined to stop drinking.

He essentially told me that he knew how much he had
disappointed me, that his wife was about to throw him
out of the house, and that he promised me that he was
done drinking, that he was not going to drink anymore,
and that he had to get his act together because he
recognized that his career was on the line.
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TR at 73.  He said that he has not observed the individual drink
alcohol since the evening prior to his April 2003 arrest, and
that he believes that the individual has been completely
abstinent from alcohol for at least eighteen months.  He stated
that he and the individual continue to have frequent social
interactions where alcohol in present, and the individual has not
consumed alcohol on these occasions.  He believes that the
individual will be able to maintain his sobriety.  TR at 75.

F.  The Individual’s Deputy Employee

The individual’s deputy employee stated that she and the
individual were co-workers from the “early 2000's” until the
individual was promoted to the level of manager.  TR at 79.  She
was aware of individual’s two arrests.  She stated that it has
been “quite a while” since she observed the individual consume
alcohol at company social functions.

People do tend to drink at these things.  I’m not going
to be dishonest, they are usually parties, and people
do drink, and it has been noted that [the individual]
doesn’t.

TR at 81.  She stated that she would be “real surprised” if the
individual resumed drinking.  TR at 82. 

G.  The Individual’s Longtime Friend/Employee

The individual’s longtime friend/employee stated that he has
known the individual for more than twenty years and has worked
with him since September 2000, first as a co-worker and then as
an employee.  TR at 84-85.  He stated that he currently sees the
individual frequently, and that they play golf together, hunt
together, and engage in other social activities.  TR at 87.  He
stated that in previous years when he and the individual got
together for a social event or a ball game, the individual would
typically consume two or three beers.  TR at 85.  He testified
that since the individual’s  April 2003 DWAI, the individual has
not used alcohol as far as he knows.  TR at 87.  He stated that
he often drinks alcohol when he socializes with the individual,
and that the individual has no problem with that.  TR at 88.

H.  The Individual’s Social Friend/Employee

The individual’s social friend/employee stated that he has known
the individual since 1990, when they served together in the
military, that he helped to recruit the individual for their 
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current employer in 1998, and that he now works for the
individual.  TR at 114-115.  He described the individual as
“probably my best friend” at the work site, and stated that they
spend a lot of time together outside the workplace because they
share an interest in carpentry.  He stated that in the summer of
2004, he and the individual helped a neighbor build a deck onto
his home and “basically saw each other every weekend for a couple
of months.”  TR at 117.  He stated that the individual used to
have a few beers at social functions, but he never saw the
individual where he would exhibit symptoms of being drunk.  TR
at 116.  He stated that “I wasn’t keeping track, but I know it
was over a year ago that he basically quit drinking at all.”  He
has not seen him drink since then. TR at 117.  He stated that the
individual no longer consumes alcohol after weekend work projects
or at parties, and has refused it when it was offered to him.  TR
at 119.    

I.  The DOE-consultant psychiatrist’s Additional Testimony

Following the testimony of the other witnesses, the DOE-
consultant psychiatrist was asked to evaluate what he had heard
concerning the individual’s efforts at maintaining his sobriety
in recent months.  The DOE-consultant psychiatrist stated that
when he interviewed the individual in September 2003, he assumed
that the individual would be required to undertake some alcohol
treatment therapy in connection with his April 2003 DWAI, but
that this did not occur.  Nevertheless, the DOE-consultant
psychiatrist concluded that the individual had demonstrated
reformation from his diagnosis of alcohol abuse.

At this point, though it might have been beneficial to
have some therapy back then, you’ve shown that you
could get by without it.  So, back then, it would have
been insurance to get as much as you could, or even AA,
but what you’ve done in eighteen months is you’ve shown
you could maintain sobriety and show evidence of
reformation without that.  So I would say at this
point, unless you start craving alcohol, you really
don’t need to go to the [Employee Assistance Program]
or to AA.  So I don’t think you need any further
treatment or monitoring.

TR at 147.  The DOE-consultant psychiatrist stated that although
the individual remained under probation for his August 2002
arrest and resulting conviction, he did not believe that the
probation was responsible for the individual’s continued
sobriety.  TR at 148.

The DOE-consultant psychiatrist concluded that the individual’s
demonstrated abstinence over the last eighteen months indicates 
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5/ The testimony of the DOE-consultant psychiatrist erroneously
referred to a period of eighteen months of sobriety prior to the
Hearing rather than seventeen months.  However, in light of the
fact that the DOE-consultant psychiatrist was clearly aware that
the individual admitted to consuming some alcohol on July 7, 2003,
I find that this was harmless error and does not affect the DOE-
consultant psychiatrist’s conclusions.  

that he is in full remission from the diagnosis of alcohol abuse,
and that the changes that he has made in his style of living
demonstrate rehabilitation and reformation from that diagnosis.
TR at 149-150.

IV.  ANALYSIS

The individual believes that his seventeen months of sobriety and
his dedication to future abstinence from alcohol fully mitigate
the Criterion (j) security concerns arising from his diagnosis of
alcohol abuse and his alcohol related arrests in August 2002 and
April 2003.  For the reasons stated below, I conclude that the
individual’s arguments and supporting evidence on this issue
resolve these security concerns.   

A.  The Individual’s Abstinence from Alcohol

In his September 2004 Statement and in his testimony at the
Hearing, the individual contends that he has completely abstained
from alcohol since July 7, 2003, a period of slightly more than
seventeen months prior to the Hearing. 5/    I find that the
individual’s testimony on this issue was credible and that he has
adequately corroborated his assertion with the testimony of a
number of witnesses who spend significant time with the
individual.  The individual’s wife has resided with the
individual during this period.  The individual’s daughter sees
her father several times a week and visits the family home on
weekends.  The individual’s direct supervisor socializes with the
individual and his wife several times a month.  The individual’s
longtime friend/employee sees the individual frequently for golf
games and hunting trips. The individual’s social friend/employee
does carpentry work with the individual and sees him frequently
on weekends.  All of these witnesses testified that they had not
observed the individual consume alcohol since before July 2003,
and believe that he is sincere in his determination to maintain
his sobriety indefinitely.  

B.  Individual’s Recovery Activities and Current Status
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The testimony at the Hearing indicated that following the
individual’s April 2003 DWAI, the individual resolved to stop
consuming alcohol.  The individual asserts that on two separate
occasions after this event he consumed portions of a beer, but
that since July 7, 2003 he has maintained his sobriety.  In late
July 2003, he attended an alcohol education class, and in October
2003 he attended a panel on the impact of drunk driving sponsored
by MADD.  He has also completed extensive community service
relating to both his 2003 DWAI and his August 2002 arrest that
resulted in a conviction for interfering with an executive
officer, an incident that occurred while the individual was
legally intoxicated.  

In the administrative review process, it is the Hearing Officer
who has the responsibility for forming an opinion as to whether
an individual with alcohol problems has exhibited rehabilitation
or reformation. See 10 C.F.R. § 710.27.  The DOE does not have a
set policy on what constitutes rehabilitation and reformation
from alcohol dependence, but instead makes a case-by-case
determination based on the available evidence.  Hearing Officers
properly give a great deal of deference to the expert opinions of
psychiatrists and other mental health professionals regarding
rehabilitation and reformation. See, e.g., Personnel Security
Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of
rehabilitation); Personnel Security Hearing (Case No. VSO-0015),
25 DOE ¶ 82,760 (1995) (finding of no rehabilitation).  At the
Hearing, the DOE-consultant psychiatrist concluded that
individual’s demonstrated abstinence over the last eighteen
months indicates that he is in full remission from the diagnosis
of alcohol abuse, and that his commitment to continued sobriety
and the changes that he has made in his style of living indicate
rehabilitation.  He did not see a need for the individual to
undertake any further recovery activities such as counseling or
attendance at AA unless he began to experience cravings for
alcohol.

I agree with the DOE-consultant psychiatrist’s conclusions.  My
positive assessment of the individual’s demeanor and of the
evidence presented at the Hearing convince me that the individual
has maintained his sobriety since July 2003, that he has
committed himself to lifelong sobriety, and that he has shared
that commitment with his wife and his employer.  In addition, the
individual has demonstrated an ability to conduct his social and
recreational activities without alcohol.  These positive
developments are all significant factors which indicate
rehabilitation and reformation from the diagnosis of alcohol
abuse.  In light of these factors, I find that the individual has
mitigated the DOE’s Criterion (j) concern.
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V. CONCLUSION

For the reasons set forth above, I find that the Notification
Letter’s derogatory information under Criterion (j) has been
mitigated by sufficient evidence of rehabilitation and
reformation from alcohol abuse.  Accordingly, after considering
all the relevant information, favorable or unfavorable, in a
comprehensive and common-sense manner, I conclude that the
individual has demonstrated that granting him access
authorization would not endanger the common defense and would be
clearly consistent with the national interest.  It therefore is
my conclusion that the individual’s access authorization should
be restored. The individual or the DOE may seek review of this
Decision by an Appeal Panel under the regulation set forth at 10
C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: February 17, 2005



*  The original of this document contains information which is subject to withholding from disclosure 
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DEPARTMENT OF ENERGY 

 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  September 22, 2004 
 
Case Number:  TSO-0148 
 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxx (hereinafter "the individual") for an 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material."  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the individual should be granted an access authorization.  For the reasons 
detailed below, it is my decision that the individual's access authorization should be restored.   
 
 I. BACKGROUND 
 
In April 2004, the Manager of the Personnel Security Department, National Nuclear Security 
Administration (NNSA), Department of Energy (DOE) issued a Notification Letter to the individual, 
stating that the DOE was in possession of derogatory information that created a substantial doubt 
concerning his continued eligibility for access authorization.  In the Notification Letter, the Manager also 
informed the individual that he was entitled to a hearing before a hearing officer in order to respond to the 
information contained in the Notification Letter.  The individual requested a hearing in this matter and the 
NNSA forwarded this request to the Office of Hearings and Appeals.  I was appointed to serve as the 
hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter 
(hearing). 
 
The Notification Letter finds security concerns related to the individual’s behavior under Criteria K and L. 
10 C.F.R. § 710.8(k) and (l).  The notification letter bases the Criterion K concern on the individual’s use 
of marijuana during the 1990’s and his one time use of a drug prescribed for his wife.  The notification 
letters bases the Criterion L security concerns on the individual’s failure to follow the terms of a drug 
certification which he signed on January 21, 1982. 
 
The individual was employed by a DOE contractor between 1982 and 1990.  In order to obtain an access 
authorization, he completed a personnel security questionnaire (QNSP) on June 9, 1981. Individual’s 
Exhibit #2.  The DOE conducted a personnel security interview (PSI) on January 21and 22, 1982.  During 
the January 21 PSI, the individual discussed in detail his use of marijuana since his  
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graduation from high school in 1976.  He also described his experimentation with hashish, speed, cocaine, 
and acid.  Transcript of January 21, 1982 security interview at 29. 1    At the end of the interview the 
individual signed a written promise not to use illegal drugs while holding an access authorization.  DOE 
exhibit #8 (hereinafter 1982 drug certification).  
 
In 1984 the individual completed a second QNSP.  Individual’s exhibit #3.  This QNSP including the 
question “Are you now, or have you been a user of any narcotic . . . ?”  The individual responded 
affirmatively. The individual was never requested to complete another QNSP until the time he resigned his 
position at the laboratory in 1990.  After leaving the laboratory in 1990 to pursue his education, he enrolled 
in a University in another state.  He received his undergraduate degree (1992), masters degree (1995), and 
PhD (1998) all from the same University.  After doing postgraduate research at that University he 
relocated to another state to teach at a University for two years.  DOE Exhibit #7.   
 
In June 2002 he accepted a position with a DOE contractor.  During September 2002 he completed a 
QNSP.  In this QNSP he disclosed that he had used marijuana between 1984 and 1986 and between 1995 
and 2001.2 DOE Exhibit #7.  His answers to questions in that QNSP raised two security concerns 
presented in this proceeding: the individual violated his 1982 drug certification and he has used marijuana 
as recently as 2001.      
     
The individual admits that he violated the drug certification and that he used illegal drugs from 1992 
through 2001.  At the hearing the individual presented information which he believes mitigates the security 
concerns.  He testified on his own behalf, and he presented the testimony of his wife, his drug abuse 
counselor, his clinical psychologist, two co-workers, team leader and group leader.  A summary of the 
testimony follows.   
 
 II  TESTIMONY 
 
1.  The Individual 
 
The individual testified about the events that transpired after he signed the 1982 drug certification. 
Immediately after signing the drug certification he went home and disposed of his drug paraphernalia.   He 
did not use any marijuana for two years. Transcript of Hearing (Tr.) at 25.  In 1984 he started dating a 
woman and she and her friends convinced him to use marijuana.  Tr. at 26.  At that time he recalls feeling 
guilty about breaking his promise to the DOE.  Tr. at 77.  He  

                                                 
1 The QNSP that the individual signed on June 9, 1981 does not include a question about the use of illegal drugs.  Individual’s 
exhibit #2.  During the PSI the interviewer’s first question about illegal drugs use indicated she was aware of the individual’s use 
of illegal drugs.  She asked “Another area I’d like to discuss with you is . . . the use of illegal drugs.  . . . if you can tell me when 
you first experimented with [marijuana] and the extent of your use of it since that time?” Transcript of January 21, 1982 PSI at 
11.   The individual’s response to the questions about drugs suggests that he was aware the interviewer knew about his illegal 
drug use.  This indicates to me that the individual disclosed his illegal drug use during an interview with a field investigator.    
 
2 He disclosed his 1984-1986 use of marijuana in response to the question “Have you ever illegally used a controlled 
substance while . . . possessing a security clearance . . .  .”  Question 24(b), DOE Exhibit #7.   
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discontinued the relationship and using marijuana in 1986.  Tr. at 27.  After he stopped using marijuana in 
1986, he considered reporting his use of marijuana to the DOE.  However, because of fear of losing his job 
he did not report the 1984-1986 marijuana use.  Tr. at 79.   
 
The individual testified that his next use of marijuana occurred after he left DOE employment in 1990.  Tr. 
at 28.  He started using marijuana in 1992.  Tr. at 29.   Between 1992 and 1997 his typical pattern was to 
smoke marijuana a couple of times a week with other students.  Tr. at 32.  During this six year period on 
several occasions he went for several months without using any marijuana.  Tr. at 32.  He testified that he 
used marijuana less frequently between 1997 and 2000, perhaps 10 to 15 times a year.  Tr. at 32.   At the 
beginning of 2001, he decided that he was in a position of responsibility and that using marijuana could 
damage his reputation.  Tr. at 36.  He therefore decided to stop using marijuana.  He did not use any 
marijuana for six months.  Tr. at 38.  However, he attended a conference in November 2001 and met an old 
friend.  The friend convinced him to smoke a part of his marijuana cigarette.  Tr. at 37.  After this incident 
the individual came to the conclusion that the use of marijuana was continuing a self destructive pattern, 
and he committed himself to never again use illegal drugs.  Tr. at 48.   
 
The individual testified that when he signed the 1982 drug certification, he was aware that his signature 
was a promise not to use illegal drugs and he realized that his 1982 access authorization was granted on the 
basis of his written promise not to use illegal drugs.  Tr. at 44-46.   However, because of peer pressure and 
his own immaturity he violated that promise.  He testified that he is now a different person than he was in 
1984.  He has a family, has finished his education, has a responsible job and his judgment has improved.  
Tr. at 49.  He testified “I made up my mind before even becoming aware of this job that I’m now going to 
stop.  So whether I’d taken this job or not, I was still a professor and my intentions were to stop - - to stop 
forever.”  Tr. at 49. He summarized by saying “I’m a different person, and I have more responsibilities 
now.”  Tr. at 50.  He testified that his November 2001 marijuana use was the last time he will ever use 
marijuana.  Tr. at 31.          
 
He testified that he reported his 1984-1986 marijuana use and his use of marijuana in the 1990’s on the 
2002 QNSP because he did not want to return to DOE and continue his prior misrepresentations. He 
testified that he feels guilty about his failure to report his marijuana use in the 1980’s. Tr. at 81.  He 
testified that his employment is important to him, but he is proud that he has provided accurate information 
on his 2002 QNSP even if it costs him his position with the DOE.   He indicated that though the disclosure 
on the 2002 QNSP of his 1984-1986 marijuana use has caused him a great deal of difficulty, he would 
never change his decision to provide complete and accurate information.  Tr. at 81.    He was asked if he 
ever failed to report drug use on a QNSP.  He indicated that he has filled out a QNSP on three occasions; 
1981, 1984 and 2002.  Individual’s exhibit #3, #4, and DOE exhibit #7.  He testified that on each of those 
QNSPs he accurately answered all of the questions and never withheld any derogatory information.  Tr. at 
83.    
 
Finally, he testified about the use of his wife’s prescription drug.  He testified that in 2002 when his wife 
was visiting her mother, he became ill.  He called her and learned she had taken their supply of Tylenol 
with her and that the only pain medication in the home was that prescribed for his wife.  He took one of the 
pills in order to be able to get some rest.  Tr. at 54.  
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2.  The Individual’s Group Leader 
 
The group leader has occasionally met with the individual during professional meetings since the 1980’s.  
Tr. at 114.  Since the 1980’s the group leader has known many of the individual’s coworkers and 
supervisors.  He hired the individual in 2002 on the basis of the individual’s good professional reputation.  
Tr. at 114.  During the 2 ½ years the individual has been employed at the lab, the individual has worked 
with the 120 employees supervised by the group leader.  During that period the group leader has met with 
the individual monthly and has had an opportunity to evaluate the individual.  Tr. at 106.  He believes the 
individual is honest, trustworthy and technically qualified.   The group leader believes the individual has 
been straightforward in relating to him the mistakes he has made and the DOE security concerns.  The 
group leader believes that during the period in which the individual has had difficulty obtaining his access 
authorization, the individual has demonstrated a commitment to the changes in his behavior required to 
hold an access authorization.  Tr. at 111.  
 
3.  Individual’s wife 
 
The individual’s wife testified that she met the individual in February 1986, they were married in 
December 1989 and their daughter was born in 2002.  Tr. at 117.  She was aware of the individual’s 
marijuana use when they first met.  She indicated that she told the individual she did not approve of 
marijuana use and encouraged him to stop using it.  Tr. at 117.    
 
She and the individual are currently separated and are meeting with a marriage counselor.  Tr. at  120.  She 
testified that the individual is trustworthy and since joining the DOE in 2002 has been very committed to 
his job.  She does not believe that he will ever again act in a way that would jeopardize his employment.  
Tr. at 120.  
 
The individual’s wife testified about the individual’s use of a drug that was prescribed for her.  She 
testified that during the  Christmas  2002 holiday she was visiting her mother.   The individual called her 
indicating he had a headache and a sinus infection and was feeling ill.  He asked her where he could find 
the Tylenol.  She indicated to him that she had taken the bottle with her and that she did not know if there 
was any other pain medication in the house.  Tr. at 121.   
 
4.  The Individual’s Drug Abuse Counselor  
 
The individual’s drug abuse counselor testified that the individual came to him in November 2004 for a 
substance abuse assessment. Tr. at 125.  His written report dated January 10, 2005 is included in the record 
as individual’s exhibit #5.  He testified that the individual’s concerns were: 

 
that he had made an agreement not to use marijuana and violated that agreement.  His concern 
was that was going to be seen as he didn’t have control or had poor judgment with his subsequent 
use. 
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Tr. at 129.  The drug abuse counselor met with the individual four times.  Tr. at 132.  During these 
evaluation sessions his conclusion was that the individual “was being open, honest, forthright, and giving 
me, you know, the true picture of what his involvement was.”  Tr. at 129.   
 
In addition to the evaluation, the drug abuse counselor provided the individual with an eight week drug 
prevention education program.  The program consisted of two-hour group meetings on Wednesdays and a 
one-hour private session on Mondays.  Tr. at 134.   He discussed the individual’s behavior during the 
treatment: 

 
He definitely voiced his concerns about his past behavior.  To me, he took a certain amount of 
responsibility, exhibited remorse for making the decisions he made, and that he was in a situation 
where his life has gotten sort of – gotten to the point where he’s been working towards this point 
for a long period of time, and that he’s – he’s at that point, and this is what he wants to do, and he 
likes his work, likes his job, and wants to contribute to the mission of the laboratory and his 
position. 

 
Tr. at 146.  The drug abuse counselor indicated that he believes that the treatment has helped the individual 
mature and that his judgment and reliability have significantly improved.  Tr. at 147. 
 
5.  The Individual’s Clinical Psychologist 
 
The individual engaged the clinical psychologist to perform an evaluation of the individual’s current 
psychological status.  The clinical psychologist reviewed the 42 documents provided by the DOE, 
administered two written tests and met with him on two occasions.  Tr. at 152.  His written report, dated 
December 20, 2004, is included in the record of this proceeding as individual exhibit #8.  The evaluation of 
the written tests entitled “Rorschach Interpretation Assistance Program Interpretive Report” authored by 
two PhD psychologist and “Personality Assessment Inventory, Clinical Interpretive Report” authored by 
another PhD psychologist were submitted by the individual in a post hearing submission. The clinical 
psychologist testified that the presenting issue was that the individual had violated a drug certification, 
causing a concern about the individual’s trustworthiness.  Tr. at 153.  The clinical psychologist discussed 
his opinion of the individual during the evaluation process:   
 

[The individual] presented me, I thought, with a very complete picture.  There wasn’t anything 
that I asked him that he wasn’t willing to talk about and do so, I thought, honestly, certainly.   

 
Tr. at 157.  He also described his impressions of the individual’s candor. 
 

He was very clear with me.  His discussion with me was consistent with his PSI.  It was 
consistent with the forms that he filled out and application for his clearance, and I thought he was 
very clear about what was going on. 

 
Tr. at 158. 
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He indicated that his evaluation was that the individual shows “. . . a very strong sense of guilt, shame and 
remorse.  This is someone who genuinely regrets the actions that he has taken, and he takes it out on 
himself.”  Tr. at 156.    
 
In his report the clinical psychologist indicated: 

 
[the individual] is in fact experiencing a sense of guilt, shame, remorse and regret for actions 
which he has taken . . . .  These findings are particularly important as they relate directly to the 
likely effectiveness of treatment. . . . [The individual] appears to be experiencing a sufficient 
amount of discomfort to indicate that the overall probability of successful treatment outcome is 
higher . . .   
 

Clinical psychologist’s report at 8.  The report concluded: 
 
Given the overall clinical picture and taking particular note of [the individual’s] efforts at 
rehabilitation, it is the examiner’s opinion that [the individual] may indeed be more honest, 
reliable or trustworthy than his prior actions may indicate . . . 
 

Clinical psychologist’s report at 8. 
 
At the hearing the clinical psychologist was asked to provide support for his position that the individual 
will not repeat his past behavior.   

 
[The individual] is much farther along his own road in terms of his life.  He’s clearly a much 
more mature individual than he was at that point in time, and an individual who appears, again, 
based upon the testing work that I did with him, to have learned a lesson here.  That’s why I tried 
to underline, in talking about this, the indices on the testing of guilt, shame and remorse.  These 
are very, very specific responses.  There would be no way for him to know what he was supposed 
to have said on purely projective test that would have allowed me to make such a determination.  
What that tells me is that this is an individual who has taken the opportunity to take a very – a 
very difficult look inside, who has not necessarily liked what he’s seen, and has taken steps to 
alter that within himself.  That makes him, in my opinion, a person very different than he was at 
the time that he violated the terms of the agreement.   
 
. . . He was very straightforward about it, admitted to what he had done, and based upon the 
testing, has had an opportunity now to carefully look inside of himself and take steps to make the 
changes which are necessary.   

 
. . . this is an individual who has traveled some distance in terms of understanding what he did, 
why he did it, and what he was going to need to do in order to not do anything like that ever 
again. 
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Tr. at 161.  
 
6.  Co-worker 
 
The Co-worker testified that she has known the individual for the 1 ½ years she has been working at the 
site.  Tr. at 179.  The individual has been her unofficial mentor and she occasionally sees him at non-work 
activities.  Tr. at 180.  She testified that she was surprised when the individual told her he has previously 
used marijuana.  Tr. at 181.  She believes he is an honest and trustworthy person.  Tr. at 184.  She believes 
that the individual takes his responsibilities very seriously.  Tr. at 185.       
 
7.  Second Co-worker 
 
The second co-worker has known the individual since he worked with him in 1999.  Tr. at 194.  In 1999 
and 2000 in addition to working with the individual he socialized with him.   Tr. at 197.  He believes the 
individual is reliable, trustworthy and honest.  Tr. at 199.   He believes that the individual will never again 
use marijuana.  Tr. at 201.   
 
8.  Individual’s Team Leader 
 
The individual’s team leader testified that he has known the individual since 1995, when they were both 
graduate students working for the same employer.  Tr. at 205.   Initially their relationship dealt with school 
and work.  However, since that time they have socialized on many occasions and more recently their 
families have socialized on several occasions.  Tr. at 208.   He testified that be believes the individual is an 
excellent employee who follows through on his commitments and delivers excellent technical quality 
work.  Tr. at 212.  He believes the individual is reliable and trustworthy.  Tr. at 213. He testified that he 
has seen a maturing process in the individual, especially since the birth of his daughter.  He believes the 
individual has developed coping skills and that he is committed to setting a good example for his family.  
Tr. at 215.  He believes the individual has committed not to use marijuana in the future.  Tr. at 215.    He 
summarized his testimony by indicating  
 

I don’t know how you guys go about making your decision here.  I think, you know, to me, the 
issue is trust, is [the individual] going to do what he says he is going to do and can we trust [the 
individual] not to divulge secrets, not to do this again.  I can tell you, as a supervisor, but also as 
someone who knows [the individual], I think that, you know, his actions over the past three years 
have demonstrated that he is trustworthy and he will follow through with what he does and we 
will not have issues. 

 
Tr. at 218. 
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As  
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discussed below, once a security concern has been raised, Part 710 clearly places upon the individual the 
responsibility to bring forth persuasive evidence concerning his eligibility for access authorization, and 
requires the hearing officer to base all findings relevant to his eligibility upon a convincing level of 
evidence.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual.  It is designed to protect national security interests.  The hearing is "for 
the purpose of affording the individual an opportunity of supporting her eligibility for access 
authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come forward at the hearing with evidence 
to convince the DOE that restoring his access authorization "would not endanger the common defense and 
security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B.  Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and  assess the credibility and demeanor of the witnesses who gave testimony at the hearing.  
 
 
 



 - 9 - 
 
 
 

 

 IV. ANALYSIS 
 
A.  Criterion K Security Concern 
 
I have determined that the individual has resolved the Criterion K security concerns regarding his use of 
marijuana and his wife’s prescription medication.  As an initial matter, the drug counselor and the 
psychologist both convincingly testified that the individual was a recreational user of marijuana who has 
openly and honestly disclosed his historic use of marijuana.  I believe that the individual’s use of 
marijuana was limited and he has fully and voluntarily disclosed his periods of marijuana use to the DOE, 
his family, and co-workers.  The individual used marijuana before 1982 and for various periods from 1984 
through 2001.  The testimony by the individual indicates during the period 1998 through 2001 he greatly 
reduced his use.  I was convinced by the individual’s testimony and  the expert’s opinion of his testimony 
that in 2001 he committed to never again using illegal drugs.  The individual, his wife, friends and co-
workers testified that the individual is dedicated to his job and his two year old daughter and they believe 
that means that the individual will never again use marijuana.  
 
Furthermore, the drug counselor and the individual’s psychologist independently testified that the 
individual’s own evaluation of his drug use and its effect on his life has resulted in a permanent change in 
his view of marijuana use.  They believe he will not use marijuana in the future.  I agree. I therefore 
believe the Criterion K concern relating to his use of marijuana has been mitigated.   
 
I am also convinced that the one time use of his wife’s prescription drug was caused by an unfortunate 
circumstance and was a mistake that will not be repeated.  Therefore the overall Criterion K concern has 
been resolved. 
 
B.  Criterion L Security Concern 
 
The criterion L concern, which relates to the individual’s failure to adhere to his promise not to use illegal 
drugs set forth in his 1982 drug certification, is more difficult to mitigate.  Violation of a written agreement 
upon which an access authorization is granted is a breach of trust.  The record indicates that in 1982, when 
the individual signed the drug certification, he fully understood the terms of his commitment.  At first the 
individual tried to live up to that commitment.  However, between 1984 and 1986 he succumbed to peer 
pressure and violated the drug certification on numerous occasions.  In addition, the individual knew that 
he violated the commitment and he knowingly failed to disclose the violation to the DOE.  The individual 
believes he has demonstrated that he has changed and matured in the 20 years since he violated the drug 
certification.   He believes those changes demonstrate that he will not again violate a commitment to the 
DOE or violate a security rule.  Therefore, he believes he has mitigated the security concern related to his 
failure to abide by his drug certification.  I agree. 
 
The first mitigating factor is the length of time since the violation of the drug certification occurred.  The 
violations occurred 20 years ago, between 1984 and 1986.  In 1984 he was 26 years old and easily 
influenced by pressures from his friends to conform. I believe that the actions of a person in his twenties 
are less predictive of the behavior of a more mature person nearer to the age of fifty.  This individual has 
demonstrated significant changes in his attitudes and life style.  Since 1986 he  
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has graduated from college, received a masters degree and a PhD.  He has married and recently become a 
father.  In contrast, in 1984 he was a young man with no responsibilities and he wanted to be accepted by 
his peers.  These changes are profound.  He is now a mature professional with a job and is strongly 
committed to his family.  Both the experts confirm that  the individual has changed significantly since 
1986.  Tr. at 146 and 161.  They indicated that the individual is much more mature and has “carefully 
looked inside of himself and taken steps to make the changes which are necessary.”  Tr. at 161.  The 
passage of time and the changes in the individual’s life style convinces me that his violation of the drug 
certification in 1984-1986 does not provide a basis to believe that  this individual will again violate a 
promise to the DOE and are, therefore, important mitigating factors in this case.   
  
The second mitigating factor is the demonstrated overall candor of the individual.  During the 2002 PSI 
and the hearing, the individual provided complete and detailed responses to question about derogatory 
information.  Both the drug abuse counselor and the clinical psychologist also testified that they believed 
that the individual was unusually candid in providing historical information.  Furthermore, the individual 
has never provided false or misleading information on a QNSP or during a security interview. Clearly the 
individual’s continuous candor provides a reason to believe that he will adhere to his promises in the 
future.  
 
The third mitigating factor is the individual’s reporting of the 1984-1986 drug use on a 2002 QNSP.  
Question 26(a) of the 2002 QNSP asks if in the last 7 years have you used a controlled substance.  The 
individual disclosed his recent use of marijuana in response to that question.   Question 26(b) asks:  “Have 
you every illegally used a controlled substance while . . . holding a security clearance . . . ?”   The 
individual disclosed his 1984-1986 marijuana use in response to that question.  That drug use was twenty 
years ago and absent the individual’s disclosure it would be very unlikely to have come to light.  I believe 
the reporting of the 1984-1986 drug use on the QNSP is an indication of the individual’s commitment to 
honesty and recognition of the importance of security regulations.  Therefore, the reporting of the drug use 
on his 2002 QNSP is a mitigating factor.     
 
The final mitigating factor is that the people who know the individual and have worked with him testified 
he is truly dedicated to his work and fully understands his security responsibilities.  I was convinced that 
the individual has demonstrated a full commitment to his job and his family and has demonstrated to his 
supervisors and co-workers that he understands and will carry out his security responsibilities.  Also his 
candor during the 2002 PSI and the hearing demonstrates that he is committed to meeting those 
responsibilities.  
 
The passage of time, the significant personal changes undergone by the individual, his overall candor with 
the DOE in recent times and the persuasive testimony of experts and character witnesses are very strong 
factors that lead me to conclude that the Criterion L security concern has been mitigated. Therefore, I 
believe the individual has resolved the Criterion L security concern.     
 
 VI. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concern under Criteria K and L of 
10 C.F.R. § 710.8.  In view of the record before me, I am persuaded that restoring the individual's  
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access authorization would not endanger the common defense and security and would be clearly consistent 
with the national interest.  Accordingly, I find that the individual's access authorization should be restored. 
  
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  February 25, 2005 
 



*  The original of this document contains information which is subject to withholding from 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 5, 2004 
 
Case Number:  TSO-0149 
 
This decision concerns the eligibility of XXXXXXXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@  The local Department of Energy (DOE) security office (the LSO) 
suspended the Individual's access authorization under the provisions of Part 710.  This decision 
considers whether the Individual's access authorization should be restored.1  For the reasons 
stated below, the Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual who has been diagnosed with Alcohol Abuse.  Both of 
the expert witnesses who testified at his hearing agree that this diagnosis is accurate.  DOE 
Exhibit 7 at 3; Transcript of Hearing (Tr.) at 8, 10, 31.  Both expert witnesses also agree that the 
Individual is now sufficiently reformed and rehabilitated to resolve the security concerns raised 
by his alcohol abuse.  Tr. at 31, 37, 53, 54.   
 
The events leading to this proceeding began when DOE officials received information indicating 
that the Individual had been arrested for Driving While Intoxicated (DWI) for the second time.  
On September 18, 2003, a personnel security interview (PSI) of the Individual was conducted by 
a representative of the LSO.  A transcript of this PSI appears in the Record as Exhibit 11.  The 
Individual was then asked to submit to a forensic psychiatric examination by a DOE consultant 
psychiatrist (the DOE Psychiatrist).  On February 13, 2004 the DOE Psychiatrist conducted an 
examination of the Individual.  Tr. at 7.  On February 13, 2004, the DOE Psychiatrist issued a 
                                                 

1  An access authorization is an administrative determination that an individual is eligible 
for access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
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report in which he stated that the Individual meets the criteria for Alcohol Abuse.  DOE 
Psychiatrist=s Report of Examination at 3.  The DOE Psychiatrist further opined that the 
Individual was not sufficiently rehabilitated and reformed to resolve the security concerns raised 
by his Alcohol Abuse.  Id.  
 
After receipt of the DOE Psychiatrist=s Report, the LSO initiated an administrative review 
proceeding.  See 10 C.F.R. ' 710.9.  The LSO then issued a letter notifying the Individual that it 
possessed information that raised a substantial doubt concerning his eligibility for access 
authorization (the Notification Letter).  The Notification Letter alleges that the Individual has 
"been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified 
psychiatrist, other licensed physician or a licensed clinical psychologist as . . . suffering from 
alcohol abuse.@  10 C.F.R. ' 710.8(j).   
 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter. This request was forwarded to the Office of Hearings and 
Appeals (OHA) and I was appointed as Hearing Officer. 
 
At the hearing, the DOE Office presented one witness: the DOE Psychiatrist.  The Individual 
presented five witnesses: three friends and co-workers, his ex-girlfriend and a Clinical 
Psychologist/Neuropsychologist (the Psychologist).  The Individual also testified on his own 
behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. ' 
710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  FINDINGS OF LAW AND FACT 
 
A reliable diagnosis of alcohol abuse raises significant security concerns under Criteria J.  In the 
present case, the Individual does not dispute this diagnosis.   Therefore, the LSO properly 
invoked these criteria.  
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A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual=s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO- 0244), 27 DOE & 82,797 (1999) (affirmed by OSA, 1999); Personnel Security 
Hearing (Case No. VSO-0154), 26 DOE & 82,794 (1997), aff==d, Personnel Security Review 
(Case No. VSA-0154), 27 DOE & 83,008 (1998) (affirmed by OSA, 1998).  In the end, like all 
Hearing Officers, I must exercise my common sense judgment in determining whether an 
individual=s access authorization should be restored after considering the applicable factors 
prescribed in 10 C.F.R. ' 710.7(c).  In the present case, the Individual does not dispute the DOE 
Psychiatrist=s diagnosis of alcohol abuse.  Therefore, the only issue before me is whether the 
Individual has submitted sufficient evidence of his rehabilitation or reformation to resolve the 
security concerns raised by his alcohol abuse.  
 
Two expert witnesses testified at the hearing and both experts agreed that the Individual has been 
sufficiently reformed and rehabilitated to resolve the security concerns raised by his alcohol 
abuse.  Moreover, the Individual has recognized that he has an alcohol problem and discontinued 
his use of alcohol.  Specifically, the record indicates that the Individual has abstained from using 
alcohol since February 14, 2004. 2  Tr. at 43. 
 
The Psychologist testified at the hearing on behalf of the Individual.  His testimony indicated that 
he had conducted a thorough psychological evaluation of the Individual, which included a 
clinical interview of the Individual and the administration of two standardized psychological 
tests, the Minnesota Multiphasic Personality Inventory - Second Edition (MMPI-2) and the 
Substance Abuse Susceptibility Subtle Indicators (SASSI-3).  After evaluating the results of the 
interview and testing, the Psychologist concluded that the Individual was properly diagnosed 
with alcohol abuse.  Tr. at 31-32.  However, the Psychologist further testified that he believed the 
Individual’s assertion that he has abstained from using alcohol for over a year.  Tr. at 32, 37.  
The Psychologist noted that both the MMPI and the SASSI-3 contain questions designed to 
determine the test taker’s forthrightness, and the Individual’s responses on those tests indicated 
that he was being forthright about his alcohol problem.  Tr. 33-36.  The test results and the 
Individual’s clinical interview convinced the Psychologist that the Individual was honest about 
his alcohol consumption and recognized he had a problem with alcohol.  Tr. at 36.  According to 
the Psychologist, the Individual’s abstention from the use of alcohol for a period in excess of one 
year is “clinically significant,” since an Individual’s ability to abstain from drinking for a year is 
one of the best predictors of future behavioral control.  Tr. at 33.  Accordingly, the Psychologist 
testified that the Individual is now “in a recovery phase.”  Tr. at 31-32, 37-38.          
 
The DOE Psychiatrist testified that at the time that he had examined the Individual and prepared 
his report, in February of 2004, the Individual was still using alcohol, despite being enrolled in a 
court mandated alcohol education program.  At the hearing, the DOE Psychiatrist observed the 
testimony of the Individual and the Psychologist.  The DOE Psychiatrist was then called back to 

                                                 
2At the time of the Hearing, the Individual had abstained from using alcohol for a period 

of 14 months. 
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the stand.  At this point the DOE Psychiatrist testified that the Individual now meets the DSM-
IV’s criteria for remission.  Tr. at 52.  The  DOE Psychiatrist also noted that the Individual has 
made behavioral changes as well.  Tr. at 53.  Finally, the DOE Psychiatrist testified that the 
Individual had been sufficiently reformed and rehabilitated.  Tr. at 53, 54. 
 
In summary, both expert witnesses have testified that the Individual is properly diagnosed with 
alcohol abuse and has shown he is rehabilitated and reformed.  Accordingly, he has successfully 
resolved the security concerns raised by his alcohol abuse.  
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criteria J.  Therefore, the Individual has demonstrated that restoring his access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, the Individual's access authorization should be restored at this 
time. The LSO may seek review of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. ' 710.28. 
 
 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 18, 2005 
 
 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

*  The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 22, 2004

Case Number: TSO-0150

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter
"the individual") to hold an access authorization.1  The regulations
governing the individual's eligibility are set forth at 10 C.F.R.
Part 710, "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special  Nuclear Material."  This
Decision will consider whether, based on the testimony and other
evidence presented in this proceeding, the individual is eligible
for access authorization.  As discussed below, I find that access
authorization should not be granted in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
statement of the derogatory information causing the security
concern.  

The security concern cited in the Letter involves the individual’s
excessive use of alcohol.  The Notification Letter stated that the
individual is a user of alcohol habitually to excess, and has been
diagnosed by a DOE consultant psychologist (hereinafter consultant 
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse.  

psychologist) as suffering from “alcohol-related disorder not
otherwise specified.”  The Notification Letter also indicated that
the individual has not shown adequate evidence of rehabilitation or
reformation.  The letter states that the individual continues to
drink alcohol habitually at a greater than moderate level, becoming
intoxicated one to two times per week by consuming seven to twelve
beers.  According to the Notification Letter, this constitutes
derogatory information under 10 C.F.R. § 710.8(j)(hereinafter
Criterion J). 2  

The Letter also indicates that the individual has engaged in unusual
conduct or is subject to circumstances that tend to show he is not
honest, reliable or trustworthy, or that furnish reason to believe
he may be subject to pressure coercion, exploitation or duress, and
this may cause him to act contrary to the best interests of the
national security.  10 C.F.R. § 710.8(l)(Criterion L).  In this
regard, the Letter notes that the individual was arrested for public
drunkenness in 1986, after consuming 8 to 12 beers at a party in a
two hour time period.  According to the Letter, in 1988, the
individual was arrested for driving under the influence of alcohol
(DUI), after consuming eight 10-ounce beers.  He pled guilty to the
charge and was ordered to pay a fine.  His license was suspended and
he was directed to attend an alcohol awareness course.  In 1989, he
was arrested for public intoxication after consuming 8 to 12 beers,
and in 2000 was cited for reckless driving after consuming two
beers.  

The DOE consultant psychologist evaluated the individual on December
12, 2003.  In his report based on the evaluation, the DOE consultant
psychologist diagnosed the individual as suffering from alcohol-
related disorder not otherwise specified, and as a user of alcohol
habitually to excess.  The consultant psychologist noted that the
individual formerly met the criteria for alcohol abuse but, at the
time of the evaluation, did not demonstrate sufficient symptoms for
this diagnosis.  The consultant psychologist further indicated that
the individual had not shown adequate evidence of rehabilitation or
reformation, that he continues to drink alcohol habitually at a
greater than moderate level, and has not had a “full or complete
alcohol treatment intervention.”  
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3/ Prior to the hearing the individual submitted several letters
from friends and colleagues, all confirming that he is a man
of high moral character.   

In the report, the DOE consultant psychologist recommended that this
individual abstain from alcohol use.  The consultant psychologist
indicated that in order to demonstrate reformation from the
excessive alcohol use, the individual should abstain from alcohol
for a minimum of 12 months, and that a 24-month period would be a
more reliable gauge.  The consultant psychologist further indicated
that the individual could establish rehabilitation by abstention
from alcohol for 12 to 24 months accompanied by “consistent
involvement in AA [Alcoholics’ Anonymous] and participation in
alcohol counseling for the period of time recommended by the
substance abuse professional.”  He further stated that “AA
participation should include the use of a sponsor, involve at least
weekly meetings and be documented.”  

The Notification Letter informed the individual that he was entitled
to a hearing before a Hearing Officer, in order to respond to the
information contained in that letter.  The individual requested a
hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e)
and (g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.  The
individual testified on his own behalf, and presented the testimony
of his alcohol therapist (therapist), the site psychologist at the
installation where the individual is employed (site psychologist),
his wife, his father-in-law, a social friend, a colleague, and his
two AA sponsors.  The DOE Counsel presented the testimony of the DOE
consultant psychologist.

II.  Hearing Testimony

At the outset, the individual’s attorney stipulated to the diagnosis
of the DOE consultant psychologist that the individual used alcohol
habitually to excess and suffered from alcohol-related disorder not
otherwise specified.  See Transcript (hereinafter Tr.) at 7.
Accordingly, the focus of the hearing was on the steps that the
individual has taken towards reformation and rehabilitation.  The
witnesses’ testimony was directed towards those matters. 3
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A.  The DOE Consultant Psychologist

The consultant psychologist reiterated the findings set forth in the
evaluation letter.  He believed that the individual suffered from
alcohol abuse in the past and at the time of the evaluation was
suffering from an “alcohol-related disorder not otherwise
specified.”  He maintained that in order to demonstrate
reformation/rehabilitation, the individual should establish that he
has abstained from alcohol for at least one year and participate in
a program such as AA, as well as receive some alcohol counseling and
therapy for a period of time recommended by a substance abuse
professional.  He testified that at the time of the evaluation, the
individual had not demonstrated that he had taken those steps.  Tr.
at 14-19.  

B. The Site Psychologist

The site psychologist is the staff psychologist at the installation
where the individual is employed.  His responsibilities include
fitness for duty assessments.  He spent several sessions with the
individual after the individual had received the consultant
psychologist’s evaluation.  He diagnosed the individual with alcohol
abuse, and concurred with the recommendations of the consultant
psychologist as to the steps that the individual should take to
establish reformation/rehabilitation. This witness testified that at
the time the individual first met with him, the individual had just
begun his abstinence period.  He found the individual at that time
to be open and honest about his alcohol problems, and was impressed
with his truthfulness.  At the outset, the site psychologist
recommended that the individual seek one-on-one counseling with an
alcohol abuse specialist, and attend AA meetings.  The site
psychologist indicated that individual promptly did so.  Based on
his several sessions with the individual, the site psychologist
believes the prognosis for the individual is excellent.  Tr. at 23-
48. 

C. The Therapist

This witness is a licensed clinical social worker with a specialty
in alcohol and drug counseling.  She has been treating the
individual for several months and has had 13 weekly sessions with
the individual.  She testified that she has seen a major change in
the individual’s attitude, that he has become committed to the
rehabilitation process and that he is healthier in general.  She
believes that his prognosis is good, and that he is serious about
continuing his program.  She testified that the individual is now
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able to address his problems directly, instead of coping with stress
through alcohol consumption.  Tr. at 72-77.  With respect to the
individual’s recovery status, she stated that he is in early
recovery, and that “he is in a really good place for six months [of
abstinence] right now.” Tr. at 85.  She further indicated that she
would trust him with “confidential information” at this point, but
stated that “a year is also a good time frame.”  Tr. at 88.
 
D.  The Individual

The individual agreed with the diagnosis of the DOE consultant
psychologist and the site psychologist.  Tr. at 119.  He stated that
his last alcohol use was on July 7, 2004.  Tr. at 138.  He confirmed
that it is his intention never to use alcohol again.  Tr. at 123.
He stated that in the past he tried to cure fears, stress, and
anxiety by turning to alcohol.  Tr. at 123.  He indicated that he
has now learned other means to cope with stress.  He has people to
talk to, including his AA sponsors and a supportive family.  Tr. at
124, 126.  He gave as an example, that when he was feeling stressed
about the instant hearing, he called up one of his AA sponsors to
discuss it.  Tr. at 128.  He testified that he is happier with his
life since he has stopped using alcohol.  Tr. at 137, 143.  

E.  The Wife

The wife testified that the individual has not used alcohol since
early July of 2004.  Tr. at 98, 102.  She believes that she would be
able to discern if the individual had resumed alcohol use: “One, I
would be able to smell it.  Two, I could tell the look in his eyes,
in his face.”  Tr. at 102-03.  She stated that the individual has
been transformed since his abstinence: he is now happier, has less
stress and better relations with his family.  Tr. at 97-98.  She
further stated that the individual no longer uses alcohol to deal
with stress, but rather takes walks, meditates and “think[s] things
through.”  Tr. at 101.  She is confident that he now has mechanisms
in place to deal with stress in his life.  Tr. at 105.  She does not
believe that he will use alcohol again.  Tr. at 98.  

F.  Father-in-Law

The individual’s father-in-law testified that he has known the
individual approximately 10 years and he sees the individual about
three times a week.  Tr. at 107, 108.  He indicated that the
individual has not used alcohol since the summer of 2004.  Tr. at
114.  He referred to recent family gatherings at which other family 
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members consumed alcohol, and confirmed that the individual
refrained from alcohol on those occasions.  Tr. at 110.  He
testified that he has noticed a change in the individual since he
has stopped alcohol use.  He stated that the individual is now more
open about his feelings and about how alcohol affected his life.
Tr. at 112-113.  This witness further stated that the individual now
comes to him if there is stress in his life, and the individual
feels free to discuss that stress with him.  Tr. at 114.  

G.  Friend and Co-worker

The individual’s friend and co-worker both testified that they have
known the individual for several years.  They visit with the
individual frequently, on almost a daily basis,  and have not seen
the individual use alcohol for at least six months. Tr. at 39, 41,
90, 92, 93.  They believed him to be a trustworthy person, and a
good father and husband.  Tr. at 39-40, 41, 91, 94.   

H.  AA Sponsors

The individual’s two AA sponsors testified that the individual is a
serious participant in AA and is committed to working through the
program.  Tr. at 51, 61.  They confirmed that the individual
regularly attends AA meetings several times a week.  Tr. at 52, 61.
They have seen positive changes in the individual since he started
participating in AA, and believe that he is profiting from the
program.  Tr. at 51, 62.  They believe that the individual is
committed to the AA program and to abstaining from alcohol use.  Tr.
at 51-52, 67.  

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  
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This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of
security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

As noted above, the individual in this case does not dispute the DOE
consultant psychologist’s diagnosis that he used alcohol habitually
to excess and suffered from alcohol-related disorder not otherwise
specified.  The issue in this case is therefore whether the
individual has demonstrated that he is reformed and/or rehabilitated
from this condition.  As discussed below, I find that the individual
is not reformed/rehabilitated at this time. 

As an initial matter, I am convinced that, as he testified, the
individual has been abstinent from alcohol since early July 2004. 
All of the individual character witnesses corroborated the
individual’s testimony that he has been abstinent since July 2004.
These witnesses were all highly credible.  They were all very
familiar with the individual and his personal life and met with him
on a regular basis.  They all knew about his use of alcohol prior to
July 2004, and were well aware of his commitment to abstinence.
They all believed that the individual intends to remain abstinent. 

I was also very impressed by the individual’s commitment to his
abstinent life-style for the future.  He testified persuasively
about why he intends to remain abstinent.  He stated that he feels
better emotionally and physically, and that his relationship with
his family is better when he is living an abstinent lifestyle.  Tr.
at 135, 137, 143. 

In this regard, the individual was very lucid about the stressors in
his life that in the past caused him to turn to alcohol for 
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relief.  He spoke in a thoughtful manner about the steps he has take
to cope with those stressors.  Tr. at 129, 134.  He indicated that
he has a strong support system that includes his wife, his father-
in-law, his AA sponsors and friends with whom he can discuss his
stresses, thereby alleviating the need for alcohol to relieve
stress.  124, 126, 127.  His witnesses corroborated that he does
indeed turn to them for help when necessary and that he is more open
and honest with them in discussing his need for support. E.g. Tr. at
114.  

I am also persuaded about the individual’s genuine commitment to his
rehabilitation program, including his participation in AA and his
work with this therapist.  The individual’s AA sponsors corroborated
that the individual is serious about his work in the AA program and
in completing the AA steps.  The sponsors spoke in detail and with
conviction about the individual’s active and serious AA
participation.  They confirmed that he is not “just going through
the motions.”  Tr. at 68.  

The individual’s therapist spoke in highly favorable terms about the
serious manner in which the individual has approached his therapy.
Tr. at 75-77, 85.  The DOE consultant psychologist and the site
psychologist were also very impressed with the individual’s
progress.  They were convinced, based on his testimony and that of
the therapist, that he is seriously committed to his abstinent life
style and gave him a very good prognosis.  Tr. at 148-49.  Thus, all
the signs at this point are very much in his favor.  

However, all three experts agree that it is still somewhat early to
conclude that the individual is reformed/rehabilitated from his
alcohol problem.  The therapist believed that he was in the “early
stages” of recovery.  Tr. at 81.  The two psychologists believed
that one year of abstinence along with some additional therapy is
necessary before the individual can be considered rehabilitated.
Tr. at 31, 32.  The reason for this is that during the first year of
abstinence, the probability of relapse is high.  The one-year
abstinence period allows an affected individual to go though a
sufficient number of ups and downs that normally occur within a year
to test whether he can withstand normal stresses without turning to
alcohol.  Tr. at 27.  Having finished only about six months of
abstinence as of the time of the hearing, the individual in this
case has not finished this aspect of his rehabilitation.  However,
the two psychologists testified that if the individual continues
with his therapy and his abstinence for another six months from the
date of the hearing, they would agree that he would be
rehabilitated.  Tr. at 150.  
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4/ In this regard, the individual submitted a post-hearing update
of his rehabilitation efforts.  This submission, in the form
of an affidavit dated February 15, 2005, indicates that since
the hearing, he (i) has continued his abstinence; (ii) has had
three counseling sessions with his therapist and one with the
site psychologist; (iii) attended 16 AA meetings and continued
to work with his sponsors and (iv) plans to continue these
activities and his abstinence.  These assertions re-enforce my
overall impression that this individual is very serious about
his commitment to his alcohol-free life style.

V.  CONCLUSION

As is evident from the above discussion, I was very impressed by the
testimony of the individual and his witnesses.  The individual has
clearly come a long way.  He is thoughtful and analytical about his
alcohol problem.  He is sincere in his commitment to an abstinent
lifestyle.  The individual’s witnesses were very believable,
especially because of their in-depth knowledge of the individual.
The record in this case indicates that this individual simply needs
more of his abstinent lifestyle and therapy program in order to be
considered rehabilitated. 4 

As the foregoing indicates, the individual has not at this time
resolved the Criterion J and L security concerns cited in the
Notification Letter.  It is therefore my decision that granting this
individual access authorization is not appropriate at this time.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: March 11, 2005



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be

referred to in this Decision as access authorization or a security clearance.  

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
XXXXXX’s.

June 28, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:                      Personnel Security Hearing

Date of Filing:                                  October 25, 2004

Case Number:                      TSO-0152

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as
"the individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." 1 

I.  Background

The individual is employed with a Department of Energy (DOE) contractor. In connection with
his employment, the contractor applied to DOE security on the individual’s behalf for access
authorization. As part of the ensuing investigation, the individual was called in for a Personnel
Security Interview (PSI) in July 2003. During the PSI, the individual provided information to the
local security office about his alcohol consumption, his personal finances, and an assault against
his first wife. After the PSI,  the individual was referred to a psychiatrist (hereinafter referred to
as “the DOE psychiatrist”) for an agency-sponsored evaluation. As part of this evaluation, the
DOE psychiatrist reviewed the individual’s security file and interviewed him. He then produced
a written evaluation of the individual, and sent that report to the local security office. 

After reviewing the results of this investigation, the local security office determined that
derogatory information existed that cast into doubt the individual’s eligibility for a security
clearance. The Manager of the local DOE operations office informed the individual of this
determination in a letter, dated July 14, 2004, that set forth in detail the DOE’s security concerns
and the reasons for those concerns. I will hereinafter refer to this letter as the Notification Letter.
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II. Statement of Derogatory Information

As previously stated, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (j) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8. Paragraph (j) defines as derogatory
information indicating that the individual “has been, or is, a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.” Under this paragraph, the Letter cites statements made by the
individual during the PSI indicating that:

1. He began drinking at 19, and over the years his consumption gradually increased to the
point where, one year prior to the date of the PSI, he was consuming an average of two
cases of beer a week, “if not a little bit more.” PSI at 26. 

2. During this time, while he did not drink while at work, he would “slip out and get me a
beer at lunch.” Id. 

3. He currently consumes one to two beers per weekday and at least six beers per day on
weekends.

4. His then-girlfriend (and now wife) gave him a limit of six to twelve beers per day on
weekends “depending on what we’re doing” after he explained to her that he “used to
have a drinking problem.” Id.

5. It takes six beers for him to reach intoxication, and he was last intoxicated the Friday
preceding the PSI.

6. Before he cut back on his drinking at the behest of his girlfriend, he had been told by his
ex-wife and his daughters that he had a drinking problem.

7. He has “probably” passed out and had blackouts due to his drinking. PSI at 29.

8. He has never received any alcohol treatment or counseling.

The Letter also cites the DOE psychiatrist’s evaluation that the individual suffers from alcohol
abuse with no evidence of reformation or rehabilitation. 

Paragraph (l) pertains to information indicating that the individual “has engaged in any unusual
conduct or is subject to any circumstances which tend to show that [he] is not honest, reliable, or
trustworthy; or which furnishes reason to believe that [he] may be subject to pressure, coercion,
exploitation or duress which may cause [him] to act contrary to the best interests of the national
security.” 10 C.F.R. § 710.8(l). As a basis for this paragraph, the Letter cites the individual’s
statements during the PSI about his financial and legal difficulties. 
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Concerning his personal finances, the individual indicated that:
 
1. His wages had been garnished by the IRS to satisfy a tax debt of approximately $80,000. 

2. He and his ex-wife “missed a year here and there” of filing tax returns. PSI at 5.

3. He has overdue accounts with three creditors totaling approximately $4,000 and he has
not made arrangements with these creditors to satisfy these debts.  

4. When asked why he had not paid anything on these accounts, he responded that “I really
just don’t have an answer to that. . . . its just not being good with money I guess or not
having enough responsibility.” PSI at 12.

Concerning his legal difficulties, the individual said that:

1.         There are two outstanding arrest warrants for him.

2.         These warrants stem from a 2002 incident during which he slapped his ex-wife’s legs       
            while she was lying on their bed.

3.         After this incident, she spent the night in a nearby shelter for abused spouses.                  

The Letter also informed the individual that he was entitled to a hearing before a Hearing Officer
in order to resolve the substantial doubt concerning his eligibility for access authorization. The
individual requested a hearing on this matter. The Manager forwarded this request to the Office
of Hearings and Appeals and I was appointed the Hearing Officer.       

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the 
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting the individual a
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
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reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that restoring access authorization “will not endanger the common defense and security
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and cases cited therein. For the reasons that follow, I conclude that the individual has not
made this showing, and that he should therefore not be granted a clearance at this time. 

IV. THE HEARING

At the hearing, the individual presented the testimony of his current wife, four co-workers or
former co-workers and himself in an attempt to address the security concerns set forth in the
Notification Letter. The DOE psychiatrist testified for the DOE.

The DOE psychiatrist testified that his evaluation of the individual included a review of the
transcript of the PSI, a clinical interview, and the administration of several psychological tests.
Hearing Transcript (Tr.) at 9-10. He said that his diagnosis of Alcohol Abuse was based on the
individual’s statements during the PSI and the clinical interview, as well as on the test results.
Tr. at 10-11. The DOE psychiatrist specifically referred to the individual’s statements during the
clinical interview about his current alcohol use, which includes “drinking up to eight beers
during the weekend,” and about his girlfriend, “who was, in [the individual’s] words, cleaning
him up or allowing him the opportunity to decrease his alcohol use.” Tr. at 11. The DOE
psychiatrist also cited the domestic violence charges filed against the individual. He concluded
that in order to demonstrate sufficient evidence of reformation or rehabilitation, the individual
would have to completely abstain from alcohol use for a period of 12 months. Tr. at 27-28. In his
written evaluation, the DOE psychiatrist added that “specific treatment directed toward alcohol
use would be necessary in order to affect [sic] appropriate rehabilitation and reformation.”
Evaluation at 1-2. 

The individual then testified. He maintained, in general, that while he could understand how the
DOE psychiatrist could conclude that he suffered from alcohol abuse based on his level of
alcohol consumption in 2002, he has significantly decreased his usage in the past two and one
half years and no longer merits such a diagnosis. Tr. at 37, 39-40. Specifically, he stated that his
alcohol consumption peaked during the stressful period leading up to his divorce from his first
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wife, Tr. at 37, and that he currently drinks “no more that two” beers on an “average” weekday
and “no more than five to six” beers per day on weekends. Tr. at 39. He added that he has never
consumed alcohol while on the job, has never reported to work in an intoxicated condition, and
is committed to remaining sober while working at his current jobsite. Tr. at 40. 

Concerning his financial problems, the individual testified that he is now up to date in terms of
filing federal tax returns, that he has fully satisfied his debts to the IRS and two of the three
creditors mentioned in the Notification Letter, and that he intends to settle his account with the
third creditor, as well. Tr. at 46-47. He added that he has no other delinquent accounts and that
he is now paying all of his bills on time. Tr. at 47. 

Regarding the warrants issued against him, the individual said that the complaining witness was
his ex-wife and that the warrants relate to the period of time in 2002 leading up to his divorce.
The warrants were served by mail, he was never arrested, and the individual added that he is
unaware of any further legal actions taken against him in this matter. Tr. at 49. 

The individual’s current wife then testified. She said that when she met the individual, he was in
the process of getting a divorce from his first wife and was not handling the situation well. Tr. at
60. Specifically, he was drinking heavily, his relationship with his first wife was,
understandably, contentious, and he was experiencing financial difficulties due to back taxes
owed and credit card debt. Tr. at 60-61. Since then, however, the individual’s behavior has
changed markedly, she testified. He has curtailed his drinking significantly, to the point where
his parents and children have noticed and commented that the individual is now “back to more
like what he used to be” before he began drinking to excess. Tr. at 63. He now goes to church,
she added, has brought all of his accounts current except for one, and exercises financial
responsibility. Tr. at 64-65. Finally, she said that she has never witnessed any violent behavior
on the part of the individual. Tr. at 65. 

The individual’s four co-workers or former co-workers each indicated that the individual is a
good worker and that they have never seen him intoxicated while on the job or seen evidence of
impaired judgement on the part of the individual. Tr. at 68-91. 

V. ANALYSIS

After reviewing the testimony presented and all of the exhibits submitted by the parties, I find
that the individual has adequately addressed the DOE’s security concerns under paragraph (l).
Specifically, as demonstrated by the testimony at the hearing and by the exhibits submitted by
the individual, he has paid his debts to the IRS and two of his other three creditors, and is now
behaving in a financially responsible manner. Although I note that one creditor remains unpaid,
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based on the testimony and on the individual’s actions with regard to his other creditors, I
believe that this last account will promptly be brought current, as well. Furthermore, the
individual’s wife’s testimony about the individual’s non-violent nature leads me to believe that
the slapping of his ex-wife was an isolated incident brought on by the stress of a dissolving
marital relationship. 

However, I reach a different conclusion regarding the DOE’s security concerns under paragraph
(j) about the individual’s alcohol use. The DOE psychiatrist, the only expert witness whose
testimony was heard in this matter, diagnosed the individual as suffering from alcohol abuse, and
indicated in his evaluation and during the hearing that in order to demonstrate sufficient
evidence of reformation or rehabilitation, the individual would have to undergo alcohol therapy
or counseling and would have to completely abstain from alcohol use for 12 months. I find these
recommendations to be reasonable and adequately supported by the record in this matter. 

The individual continues to drink beer in significant quantities, has not undergone any type of
therapy or counseling, and apparently does not believe that he currently has a drinking problem.
I therefore agree with the DOE psychiatrist that the individual has not adequately demonstrated
reformation or rehabilitation from alcohol abuse, and I conclude that the DOE’s security
concerns under paragraph (j) remain unresolved. This conclusion is consistent with decisions
made by other Hearing Officers in cases where prospective clearance holders have not satisfied
the criteria for rehabilitation or reformation from alcohol abuse recommended by expert
witnesses. See, e.g., Personnel Security Hearing, Case No. VSO-0522 (June 27, 2002);
Personnel Security Hearing, 25 DOE ¶ 82,758 (1995).  

Consequently, the individual has not demonstrated that granting him a clearance would not
endanger the common defense and would be clearly consistent with the national interest.
Accordingly, the individual should not be granted access authorization at this time. The
individual may seek review of this Decision by an Appeal Panel under the regulations set forth at
10 C.F.R. § 710.28. 

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: June 28, 2005
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This Decision concerns the eligibility of XXXXXXXXXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.@   As set forth below, it is my decision, based on the evidence and testimony 
presented in this proceeding, that the individual=s access authorization should be granted.     

 
I. Background 

 
The individual is employed by a contractor (“the employer”) at a Department of Energy (DOE) 
facility.  The employer requested an access authorization for the individual, whose previous access 
authorization was terminated at the request of the employer as a cost-saving measure.  During a 
background investigation, the local security office (“the LSO”) discovered some derogatory 
information that created a security concern.  The LSO asked the individual to participate in a 
Personnel Security Interview (PSI) in order to resolve the information.  The PSI resolved some of 
the information, but security concerns remained.     
 
In September 2004, the LSO informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for access authorization. Notification 
Letter (September 14, 2004).  The Notification Letter stated that the derogatory information 
regarding the individual falls within 10 C.F.R. ' 710.8 (f), (k), and (l) (Criteria F, K, and L).  The LSO 
invoked Criterion F based on information in its possession that the individual “has deliberately 
misrepresented, falsified, or omitted significant information from a . . .  Questionnaire for Sensitive 
Positions . . .  [or] a personnel security interview . . . .” Enclosure 1 of Notification Letter at 2.  
According to the Notification Letter, the individual did not disclose his use of cocaine in the 1980’s 
during a 1991 PSI and he admitted using drugs while holding a security clearance during a 2003 
PSI.     
 
Criterion K refers to information indicating that the individual has “sold, transferred, possessed, 
used, or experimented with a . . . substance listed in the Schedule of Controlled Substances 
established pursuant to section 202 of the Controlled Substances Act of 1970 . . . except as 
prescribed by a physician or otherwise authorized by federal law.”  10 C.F.R.  
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§ 710.8(k).  As support for this paragraph, the Notification Letter relies on the individual’s admission 
of drug use in two PSIs, a QNSP, and medical records. 
   
DOE invoked Criterion L based on information indicating that the individual “has engaged in any 
unusual conduct or is subject to any circumstances which tend to show that [he] is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure, 
coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the 
national security.”  10 C.F.R. § 710.8 (l).  As a basis for this paragraph, the Letter alleges that the 
individual used drugs while holding a security clearance after signing a statement that he would not 
do so.     
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a 
hearing in this matter.  10 C.F.R. ' 710.21(b). The Director of OHA appointed me as the Hearing 
Officer in this case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R. ' 
710.24, I set a hearing date. At the hearing, a personnel security specialist testified on behalf of the 
agency.  The individual testified on his own behalf and also elected to call a colleague, his wife, his 
psychologist and a church counselor as witnesses.  The transcript taken at the hearing shall be 
hereinafter cited as ATr.@   Documents that were submitted by the DOE counsel during this 
proceeding constitute exhibits to the hearing transcript and shall be cited as AEx.@  The individual did 
not submit any exhibits.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@  10 C.F.R. ' 
710.7(a).  Although it is impossible to predict with absolute certainty an individual=s future behavior, 
as the Hearing Officer I am directed to make a predictive assessment.  There is a strong 
presumption against the granting or restoring of a security clearance.  See Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (Aclearly consistent with the national interest@ standard for the 
granting of security clearances indicates Athat security determinations should err, if they must, on 
the side of denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 
U.S. 905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the parties, 
the evidence presented and the testimony of the witnesses at the hearing convened in this matter.  
In resolving the question of the individual=s eligibility for access authorization, I have been guided by 
the applicable factors prescribed in 10 C.F.R. ' 710.7(c): the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time of the 
conduct; the voluntariness of the participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other 
relevant and material factors.  After due deliberation, it is my opinion that the individual=s access 
authorization should be granted  



 
 

 

- 3 -

because I conclude that granting the clearance would not endanger the common defense and 
security and would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The 
specific findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
The individual began drinking alcohol on a regular basis at the age of 15.  Ex. 6 (1991 PSI) at 20-
21.  In July 1985, at the age of 17, he began using marijuana on the weekends.  Id. at 26-29.  The 
individual was arrested three times between 1986 and 1988 for alcohol and drug-related charges. 
Id.  at 8.  According to the individual, he stopped using marijuana in 1988 because he was 
completing a two year degree and knew that he would soon be looking for work.  Ex. 7 (2003 PSI) 
at 16-17.  
 
The individual began working at the DOE site in 1989.  2003 PSI at 52.  The employer applied for a 
security clearance and DOE security interviewed the individual in 1991.  1991 PSI.  During the 1991 
PSI, the individual admitted using marijuana, but told the personnel security specialist that he had 
not used any other drug, including cocaine.  Id. at 27.  He also stated his intent to abstain from drug 
use in the future and signed a drug certification that day.  Id. at 31; Ex. 10.  In 1993, the individual 
changed jobs and moved to a new location within the DOE site.  In 1995, his mother died and he 
began to smoke marijuana occasionally and to use crack cocaine.  2003 PSI at 16.  In January 
1999, the individual’s clearance was terminated by his employer as a cost-saving measure.  Ex. 7 
at 3.  The individual stopped drinking in January 2000, but continued to use cocaine.  2003 PSI at 4.  
 
Early in 2001, the individual, disturbed by the negative impact of his drug use on his marriage and 
his health, stopped using drugs and began attending a church addiction recovery program.  2003 
PSI at 33.  A colleague who had noticed that the individual was behaving erratically at work 
recommended that he see a local psychiatrist.  Tr. at 18-20, 23-27.  In February 2001, the individual 
visited that psychiatrist, and she referred him to a licensed clinical psychologist specializing in drug 
abuse issues. Ex. 8.  At the individual’s first appointment with the psychologist in February 2001, 
the psychologist suggested that he also attend Alcoholics Anonymous (AA) or Narcotics 
Anonymous (NA).  2003 PSI at 41; Ex. 8.  The individual began attending NA and continued his 
appointments with the psychologist, but stopped seeing the psychologist in July 2001 when his wife 
became ill.  2003 PSI at 33; Tr. at 104.  In early 2002 the individual relapsed and began using 
cocaine again.  Tr. at 105; PSI at 33.  The individual then resumed regular appointments with the 
psychologist.  Tr. at 115.  2003 PSI at 39.   According to the individual, he stopped using cocaine 
around that time.  Tr. at 105.  In February 2003, the psychologist diagnosed the individual as 
suffering from cocaine and alcohol dependence in early full remission.  Ex. 9.  The psychologist 
recommended that the individual continue attending his church-sponsored group counseling and 
NA.  Ex. 8.  The individual attended his last NA meeting in March 2003 and had his last appointment 
with the psychologist in December 2003.  2003 PSI at 39-41; Ex. 8.  At the time of the hearing he 
was still attending the church recovery program weekly.  Tr. at 12.   
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B.  DOE Security Concerns 
 
The individual’s failure to supply DOE with truthful information regarding his drug use raises valid 
and significant concerns under Criterion F.  A breach of trust causes DOE security to question 
whether the individual can be trusted to comply with security regulations.  Personnel Security 
Review, 28 DOE ¶ 83,015, Case No. VSA-0371 (2000).  In addition, an individual could be subject 
to coercion because of a dishonest act.  Personnel Security Hearing, 28 DOE ¶ 82,829 at 85,871, 
Case No. VSO-0466 (2001); affirmed (OS, April 3, 2002).  Based on the record before me, I find 
that there is a valid question about the truth of the information that the individual presented in his 
1991 PSI and in his QNSP.  10 C.F.R. § 710.8 (f). Thus the security concern regarding the omission 
is valid, and the agency has properly invoked Criterion F in this case.   

 
The reliance in the Notification Letter upon Criteria K and L stems from the individual’s use of illegal 
drugs.  The Criterion L allegations of dishonesty are a result of the individual using drugs after 
signing a drug certification.    Illegal drug use indicates a willingness to ignore the law that could be 
reflected in the clearance holder’s attitude toward security requirements.  See, e.g., Personnel 
Security Hearing, 28 DOE ¶ 82,816, Case No. VSO-0448 (2001); Personnel Security Hearing, 28 
DOE ¶ 82,756, Case No. VSO-0350 (2000).   Dishonesty can indicate that the individual may not 
properly safeguard classified information.  The individual’s drug use is well documented in the 
record, and validates the charges under Criteria K and L. 

 
C. Mitigation of Security Concerns 
 

1.  Criteria F and L 
 

The Notification Letter contains two allegations of untruthfulness under Criterion F.  The first 
allegation is that the individual did not disclose cocaine use in his 1991 PSI.  The second Criterion F 
allegation is that the individual denied using drugs while holding a security clearance in his 2002 
QNSP, but in his 2003 PSI admitted using drugs while his clearance was active.  The Criterion L 
allegations questioning the individual’s honesty, reliability and trustworthiness are: (1) that the 
individual signed a drug certification in 1991 stating that he would not use illegal drugs; (2) that 
during his 2003 PSI the individual admitted using cocaine in 1984; and (3) that the individual 
admitted using drugs in violation of the drug certification that he signed in 1991.   
 

a. Failure to Disclose Cocaine Use in the 1991 PSI  
 
In his 1991 PSI, the individual denied using any drug other than marijuana.  1991 PSI at 27. This 
was false.  During his 2003 PSI, the individual stated that he may have tried cocaine in 1984 while 
in high school.  PSI 2003 at 15.1   

                                                 
1 DOE also finds corroboration of pre-1991 cocaine use in the following statement from the psychologist’s records, dated 
February 2001:  “[The individual] began inhaling cocaine in 1985 and continued ‘heavy’ social and weekend abuse from 
1985-87.”  Notification Letter; Ex. 8.      
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At the hearing, the individual testified that the 2003 statement was made many years after the 
alleged cocaine use, and that he was “trying to be sure that I wasn’t misrepresenting any of my 
actions when I was younger.”  Tr. at 13.  According to the individual, he did not remember smoking 
cocaine prior to 1988, but could not rule it out, either, and thus decided to err on the side of caution. 
 Tr. at 101.  However, he emphatically denied using cocaine heavily from 1985-1987, and his wife, 
who knew him in high school, corroborated his testimony.  Tr. at 33. The individual also argues that 
no background interviews in the 1991 time period mentioned any cocaine usage on his part.  Tr. at 
13.  Further, the psychologist admitted that he may have confused the individual’s cocaine use with 
his marijuana and drinking, which the individual described to the psychologist as heavy during 1985-
1988.   Tr. at 61-63.    
 
Although the security concern arising from the individual’s omission of his cocaine use in the1991 
PSI is valid, I nonetheless find that the individual has mitigated this security concern. The concerns 
under Criteria F and L are based entirely on the individual’s own disclosures to the LSO.  After the 
individual began a treatment program with the psychologist in 2001, he actively and honestly dealt 
with his drug problem.  At the hearing, the psychologist described the individual as consistently 
diligent, responsible and forthcoming in his recovery program.  Tr. at 64. Consequently, in the 2002 
QNSP and every contact with the LSO thereafter, he fully disclosed his marijuana and cocaine use. 
 Ex. 9.  I conclude that the individual, after embarking on a self-initiated recovery program ten years 
after the omission, learned the importance of honesty to a full recovery and then fully disclosed all of 
his drug use as he remembered it.   
 
As for the particular omission cited in the Notification Letter, several factors weigh in favor of 
mitigation.  First, the omission was an isolated incident that occurred fourteen years prior to the 
hearing.  Second, the individual was very young, in his early twenties, when he participated in the 
interview.  Immaturity and impulsiveness can often lead to lapses in good judgment in young 
people.  Third, it is the individual himself whose honest responses on his 2002 QNSP and 2003 PSI 
provided the information that led to the institution of these proceedings.  Further, there is no other 
instance or pattern of falsification in his actions and the record contains credible testimony that the 
individual takes the requirements of security seriously.   
 

b. Use of Drugs While Holding a Security Clearance 
 

In the second allegation, the LSO contends that in his 2003 PSI the individual admitted using drugs 
while his security clearance was active.  2003 PSI at 50.  In mitigation of this charge, the individual 
argues that he believed that his clearance had been terminated prior to his resumption of drug use 
after his mother died.  According to the individual, he first learned the exact date of the termination 
of his clearance from the personnel security specialist during his 2003 PSI.  2003 PSI at 51; Tr. at 
14.  During the interview, the individual told the personnel security specialist that he thought his 
clearance had been terminated earlier than January 1999.  2003 PSI at 51.  In fact, he thought the 
clearance had been terminated around 1995-1996.  Tr. at 103.  However, once the interviewer 
advised the individual of the actual termination date, the individual honestly admitted that he had 
used drugs while his clearance was still active, albeit unaware that it had not been terminated.  
2003 PSI at 51.   
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I find that the individual has mitigated this allegation.  First, from a common sense standpoint, it was 
not unreasonable for the individual to conclude that his security clearance was terminated prior to 
1999 given the evidence in the record that he had held different jobs at the facility, none requiring 
access to classified matter or nuclear materials.  His employer had been downgrading and 
terminating clearances at the site for years.  Tr. at 103.  It is within reason that the individual thought 
his clearance terminated when he transferred to a different job.  Further, the individual’s honesty in 
completing his 2002 QNSP belies any intent to violate the security regulations.    Question 24 of the 
QNSP consists of three parts.  Part A asks if the individual has used any controlled substance in the 
last 7 years.  The individual answered “yes.”  Ex. 9 at 2.  Part B asks if he has ever illegally used a 
controlled substance while possessing a security clearance.  He answered “no.”  Id.  Question C 
asked if he was ever involved in the illegal purchase or sale of any illegal drug, and the individual 
answered “yes.”  He provided further information that from February 1996 to April 2002 he had 
used marijuana, cocaine and alcohol many times.  Id.  Thus, he was being forthright and did not 
intend to deceive anyone when he filled out the QNSP.  Third, the individual has consistently and 
credibly maintained that he was not aware of the actual date his clearance was terminated.  
 
To sum up, the key issue in the analysis of the Criterion F charges is whether the individual has 
presented sufficient evidence to demonstrate that he can now be trusted to be consistently honest 
and truthful with DOE.  After reviewing the evidence in the record and assessing the credibility of 
the individual’s testimony at the hearing, I conclude for the following reasons that he has mitigated 
the security concern arising from the charges mentioned above.  First, there is no evidence of 
deliberate falsification or omission.  See Personnel Security Hearing, 28 DOE ¶ 82,829 at 85,872 
(2001) Case No. VSO-0466; aff’d (OS April 3, 2002) (describing factors to consider in mitigation of 
falsification).  The individual credibly explained his response to questions about his pre-1991 
cocaine use in the 2003 PSI. Second, the individual voluntarily admitted the full extent of his drug 
use on his 2002 QNSP and during his 2003 PSI.  It is not logical that an individual would honestly 
admit the recent use, purchase, and sale of illegal drugs in an important document and then lie in 
the same document about using drugs while holding a clearance.  Third, the individual has told his 
family and some church members and colleagues about his drug use, minimizing if not negating his 
susceptibility to blackmail, coercion and exploitation.  Tr. at 35.  Fourth, at the time of the hearing, it 
was approximately two years since the falsification in his QNSP response was corrected.  That 
amount of time is sufficient evidence of reformation from falsification, given the individual’s age at 
the time of the falsification, the counseling he has received, and the fact that the individual was very 
forthcoming in describing his drug use in all subsequent inquiries from DOE security.  As Hearing 
Officer, I have weighed the relevant factors and circumstances connected with the individual’s 
conduct, and I conclude that the individual has mitigated the Criterion F and Criterion L security 
concerns.     
 

2. Criterion K – Drug Use 
 
The individual argues that he has mitigated the security concerns under Criterion K and is now 
rehabilitated from the psychologist’s diagnosis of alcohol and cocaine dependence.  To support this 
argument, he presented the testimony of the psychologist who treated the individual from 2001 to 
2003.  Tr. at 60, 68.  They met weekly, then every two weeks, and then monthly as the individual 
began to recover.  Tr. at 71.  At this time the individual was  
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already attending a church recovery program and the psychologist prescribed a treatment program 
of weekly psychotherapy, weekly attendance at the church recovery group, and six AA or NA 
meetings per week.  Ex. 8.  According to the psychologist, the individual did not require clinical 
treatment, the treatment program was successful, and the individual is now in sustained full 
remission.  Id. at 79-80.  The individual’s wife of 15 years corroborated her husband’s claim that he 
is drug and alcohol free and regularly maintains his recovery program.  Tr. at 34-35.  She described 
her growing awareness that her husband was suffering from drug abuse, and how he has recovered 
as a result of psychotherapy, NA, and weekly attendance at the church recovery group.  Tr. at 38-
41, 49-56.  A colleague testified that he had asked the individual to seek counseling in 2001 when 
he observed changes in the individual’s behavior.  Tr. at 18, 26.  He stated that since the individual 
went to counseling, he has been “an exemplary worker.”  Tr. at 19, 27.  The leader of the church 
recovery program described the program as very similar to NA or AA, but Bible-based.  Tr. at 89. He 
described the individual as “very honest” about his addiction and active in his own recovery and 
helping others in the group.  Tr. at 90-91.   The individual often fills in for the group leader and is 
considered very reliable.  Tr. at 91.   
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions of mental 
health professionals regarding rehabilitation or reformation.  See Personnel Security Hearing, 28 
DOE & 82,827, Case No. VSO-0476 (2001).  In this case, the individual’s psychologist was the only 
mental health professional to testify at the hearing.  The psychologist persuasively testified that the 
individual has presented adequate evidence of rehabilitation from the original diagnosis of alcohol 
and cocaine dependence. The witnesses for the individual have confirmed that he is drug and 
alcohol free and continues to participate in a recovery program, as the psychologist recommended 
in his treatment program.  The individual convinced me that he does not intend to abuse drugs in 
the future, and has presented a favorable prognosis from a credentialed medical professional. Thus, 
I find that the individual has mitigated the security concerns of Criterion K.    
 

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 C.F.R. 
' 710.8 (f), (k), and (l).  The individual has presented adequate mitigating factors that alleviate the 
legitimate security concerns of the DOE Operations Office.  In view of these criteria and the record 
before me, I find that granting the individual=s access authorization would not endanger the common 
defense and security and would be consistent with the national interest.  Accordingly, I find that the 
individual should be granted access authorization.  Any party may seek review of this Decision by 
an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  October 7, 2005 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 28, 2004 
 
Case Number:  TSO-0155 
 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxx (hereinafter "the individual") for continued 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the testimony and other evidence presented in this 
proceeding, the individual's suspended access authorization should be restored.  For the reasons detailed 
below, it is my decision that the individual's access authorization should not be restored.   
 
 I. BACKGROUND 
 
The individual was arrested for driving under the influence (DWI) in April of 1995.    On July 25, 1995, the 
individual was arrested for driving with a revoked license.  During March 1998, the individual was involved 
in an automobile accident, and this incident involved an open alcoholic beverage container violation.   
 
During May 1995, March 1998 and June 2003, the Department of Energy (DOE) conducted personnel 
security interviews (PSI) with the individual.   Following the June 2003 PSI,  the individual was referred to 
the DOE consulting psychiatrist for an evaluation.  In his report of that evaluation, the DOE consulting 
psychiatrist found that the individual meets the The American Psychiatric Association’s Diagnostic and 
Statistical Manual, Fourth Edition (DSM-IV) criteria for alcohol dependence and that the individual has not 
shown adequate evidence of rehabilitation or reformation.  DOE consulting psychiatrist’s report at 28. 
  
On April 16, 2004, the Manager of the Personnel Security Department, National Nuclear Security 
Administration (NNSA), Department of Energy (DOE) issued a Notification Letter to the individual. The 
Notification Letter relies on the DOE consulting psychiatrist’s report as the basis for finding an alcohol 
related security concern under Criterion J. 10 C.F.R. §710.8(j).     
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In the Notification Letter, the Manager also informed the individual that he was entitled to a hearing before a 
hearing officer in order to respond to the information contained in the Notification Letter.  The individual 
requested a hearing in this matter and the NNSA forwarded this request to the Office of Hearings and 
Appeals.  I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (hearing). 
 
At the hearing the individual testified on his own behalf, and he presented the testimony of his clinical social 
worker, his wife, supervisor, a coworker and two relatives.  The DOE presented the testimony of the DOE 
consulting psychiatrist. A summary of the testimony follows.   
 
 II. TESTIMONY 
 
1.  The Individual  
 
The individual testified that he does not drink excessively and that he is not  alcohol dependent.  Tr. at 28.  He 
stated that “I used to buy a six-pack of beer, go to the house, maybe drink one for dinner, or two, and then 
wait a while, another two or three weeks, drink some more.” Tr. at 21.   The individual further indicated that 
his 1995 DWI scared him and since 1995 he has never consumed  a full six pack during a twelve hour period. 
 Tr. at 29. The individual testified that he has not consumed any alcohol since May 2004.  Tr. at 22.  
 
The individual indicated that he has attended 9 alcoholics anonymous (AA) meetings. Tr. at 38.  When asked 
if he has an AA sponsor he responded “No, I don’t know anything about getting a sponsor and [the clinical 
social worker] never told me anything about finding a sponsor.”  Tr. at 38.  He testified that his intention is to 
not consume alcohol in the future.  Tr. at 39.   
 
The individual testified that he has been married to his second wife since 1984 and has never had a marital 
problem as a result of his consumption of alcohol.  Tr. at 24.  He has three children from his current marriage 
and three children from his first marriage.   Tr. at 24 & 28.   The individual has a large extended family.  
Within walking distance of his own home there are six residences of  relatives and their families.  Tr. at 40.    
 
The individual was asked about his interview with the DOE consulting psychiatrist.  He indicated that he told 
the DOE psychiatrist that since 1995 he has on a many occasions drunk more than a six pack.   Tr. at 36.  
When asked to explain the discrepancy between his testimony and the information he provided to the DOE 
consulting psychiatrist he indicated “Well, it’s not that it’s different, it’s just I don’t remember.”  Tr. at 36.  
 
2.  Clinical Social Worker 
 
The clinical social worker testified that he first met with the individual in May 2004.  Tr. at 11.  He diagnosed 
the individual  as alcohol dependent in remission.  Tr. at 12.  Between May and August 2004 the individual 
completed six counseling sessions during which the individual worked on  
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relapse prevention skills. Tr. at 12.1  The clinical social worker indicated that during those sessions the 
individual maintained his sobriety, attended AA meetings and talked about obtaining an AA sponsor. Tr. at 12 
and 13.  The individual told the clinical social worker that he would come back for additional counseling 
sessions if he were to have a relapse.  Tr. at 15. 
 
The clinical social worker indicated his prognosis for the individual. 
 

I believe that he takes this process of sobriety and preventing relapse seriously, and that he’s 
attending AA meetings.  You know, we’ve talked about him finding a sponsor and working the 
steps. These are all usually good signs in terms of alcoholics deciding to stay sober.     

 
Tr. at 12.  
 
3.  The Individual’s Supervisor 
 
The individual’s supervisor testified that he has known the individual since the early 1990’s.  Tr. at 43.  He 
has never disciplined the individual for alcohol use or for missing work as a result of the use of alcohol.  Tr.  
at 43.  He has never seen the individual with a hangover.  Tr. 44.   
 
He testified that the individual is a dependable worker who never misses work and is one of the best machine 
operators.  Tr. at 44.  The supervisor often gets a  road crew together at unusual hours to do urgent road 
maintenance and the individual is always available to work.  The individual is one of the employees that he  
counts on to be ready, willing  and able to work at any time day or night.  Tr. at 45.   
 
 4.  The Co-worker 
 
The co-worker testified that he has known the individual for five years.  Tr.  at 48.  On a number of projects 
he has been the individual’s foreman.  He testified that the individual is a good employee and very 
conscientious about safety.   The individual is organized in his approach to work and never acts in haste.  Tr. 
49.  The co-worker has worked closed with the individual on many jobs and he has never smelled alcohol or 
noticed any behavior that would indicate the individual is under the influence of alcohol.  Tr. at 48. 
 
5.  The Individual’s Wife 
 
The individual and his wife were married in 1984.  Tr. at 52.   She testified that when she first met the 
individual, he drank a six-pack of beer in an evening.  Tr. at 52. She testified that when they were first married 
she and the individual argued about the individual’s level of  alcohol consumption.  Tr. at 55.    She believes 
that the individual’s arguments with their children were often caused by his consumption of alcohol. Tr. at 57.   
 

                                                 
1 The clinical social worker’s notes are included in the record as individual’s exhibit #1. 
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The individual’s wife testified that because of the individual’s high blood pressure and liver problems, his 
doctor has advised him to stop consuming alcohol.  Tr. at 53.  In recent years the individual has reduced his 
consumption of alcohol.  In 2002 and 2003 she indicated the individual drank one or two beers a day.  Tr. at 
52.   
 
For several years the individual’s wife wanted him to stop consuming alcohol.  Tr. at 58.   She testified that he 
in May 2004 he totally stopped consuming alcohol.  Tr. at 52.  There has been no alcohol in their home since 
May 2004.  Tr. at 67 She is very happy that he stopped consuming alcohol.  Tr. at 58.   
 
6.  The Individual’s Niece and Her Husband  
 
A niece of the individual testified that they live very close to the individual and she has known him  all of her 
life.  Tr. at 70.  She and her husband (the husband) visit the individual’s home at least once a month.  Tr. at 
70.  Before May 2004 she saw the individual drink a beer at dinner or two beers at a party, but she never 
observed him drinking to excess.  Tr. at 71.  Since May 2004 she has not seen the individual consume any 
alcohol.  Tr. at 71. 
 
The husband testified that he has known the individual for 11 years.  Tr. at 73.  He agreed with his wife’s 
testimony that they have not seen the individual consumed alcohol since May 2004.  In addition to living near 
the individual, he works closely with him on road maintenance projects.  Tr. 73.  He has often worked with 
the individual when they are called to handle emergency road maintenance and he believes the individual is 
very dedicated to his work.  Tr. at 74.     
 
7.  The DOE Consulting Psychiatrist 
 
The DOE consulting psychiatrist interviewed the individual on September 12, 2003.  He provided the DOE 
with a written report dated October 25, 2003.  DOE Exhibit #3.    
 
In his report and during his testimony the DOE consulting psychiatrist indicated that he believes the 
individual is alcohol dependent.  Tr. at 80.  He testified that the individual meets three of the DSM-IV criteria 
for alcohol dependence.  He meets Criterion 3 (alcohol is taken in larger amounts or over a longer period than 
was intended) on the basis that the individual often drank six beers during a day despite his desire because of 
the interaction between alcohol and his medications to limit his alcohol consumption to three beers a day.  Tr. 
at 83.  Criterion 5 (large amount of time drinking) is satisfied on the basis of the individual’s statement that he 
spends four hours a day consuming alcohol.  Tr. at 84.  Criterion 7 (alcohol consumption is continued despite 
medical or psychological problems) is met on the basis of the advice he had received from his physician that 
his high blood pressure and elevated liver enzymes indicate that he should stop consuming alcohol.  Tr. at 90 
 
The consulting psychiatrist testified that he believed that this individual should be considered rehabilitated if 
he were completely abstinent for one year and received treatment by either participating  in six months of a 
treatment program or by attending 100 AA meetings.  He believes  



 - 5 - 
 
 
 

 

the individual would demonstrate reformation without any treatment if he were completely abstinent for three 
years.  Tr. at 88. 
 
The DOE consulting psychiatrist was asked to comment on the testimony at the hearing.  He indicated that 
testimony that the individual has stopped drinking and that his wife is committed to helping him maintain his 
sobriety, if true, is a good first step.  Tr. at 92.  However, he stated that the individual has not demonstrated 
either the one year of abstinence or the treatment (100 AA meetings or six months participation in a formal 
treatment program) necessary to demonstrate rehabilitation.  Tr. at 108.  He further stated that the individual 
has not met the three years of sobriety necessary for reformation.  Tr. at 107.            
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As discussed below, once a 
security concern has been raised, Part 710 clearly places upon the individual the responsibility to bring forth 
persuasive evidence concerning his eligibility for access authorization, and requires the hearing officer to base 
all findings relevant to his eligibility upon a convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6), 
710.27(b), (c), (d).   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal 
matter, where the government would have the burden of proving the defendant guilty beyond a reasonable 
doubt.  Once a security concern has been raised, the standard in this proceeding places the burden of proof on 
the individual.  It is designed to protect national security interests.  The hearing is "for the purpose of 
affording the individual an opportunity of supporting her eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be clearly 
consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that there 
is a presumption against granting or restoring an access authorization.  See  Department of Navy v. Egan, 484 
U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of access 
authorizations indicates "that security determinations should err, if they must, on the side of denials"); 
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of an access authorization).  Consequently, it is necessary and appropriate to 
place the burden of persuasion on the individual in cases involving national security issues.  In addition to her 
own testimony, the individual in these cases is generally expected to bring forward witness testimony and/or 
other evidence which, taken together, is sufficient to persuade the hearing officer that restoring access 
authorization is clearly consistent with the national interest.  Personnel Security Hearing (Case No. VSO-
0002), 24 DOE ¶ 82,752 (1995).   
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B.  Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that "[t]he 
decision as to access authorization is a comprehensive, common-sense judgment, made after consideration of 
all relevant information, favorable and unfavorable, as to whether the granting of access authorization would 
not endanger the common defense and security and would be clearly consistent with the national interest."  10 
C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, and  assess the credibility and 
demeanor of the witnesses who gave testimony at the hearing.  
 
 IV. ANALYSIS 
 
A.  Diagnosis 
 
As discussed below, I have determined that the individual has not resolved the security concern raised by the 
diagnosis of alcohol dependence.  Both the DOE consulting psychiatrist and the clinical social worker 
testified that the individual is alcohol dependent.  Both experts provided a sound and reasonable basis for their 
diagnosis.  The individual indicated in his testimony that he did not agree with the diagnosis of alcohol 
dependency, because he does not meet the criteria for alcohol dependency and because he consumed less 
alcohol than he reported to the DOE consulting psychiatrist.   
 
I am not persuaded by the individual’s argument that he does not meet the definition of alcohol dependency.  
The individual testified that “I don’t think I’ve had a problem.”  Tr. at 28.   His basis for that position was that 
“I did drink, but not as excessively, you know, not overdo it.”  Tr. at 28.  The individual does not have a clear 
understanding of the term alcohol dependence as used in the DSM-IV.  The individual seems to believe that 
alcohol dependence means that a person is physically dependent or regularly drinks to such an excess that he 
is often unable to function.  As discussed above, the dependent factors involved here are (i) consuming 
alcohol over longer period than intended, (ii)continuing to consume alcohol despite medical problems and (iii) 
“a great deal of time spent” consuming alcohol.  I agree with the experts that based on DSM-IV criteria and 
the individual’s continued use of alcohol despite the suggestions of his doctor and his wife that he cease 
consumption, he is properly diagnosed as alcohol dependent.   
 
I also do not believe the individual’s statements at the hearing that he actually consumed less alcohol than he 
reported to the DOE consulting psychiatrist.  He told the DOE consulting psychiatrist in September 2003 that 
he consumed a six-pack during a twelve hour period a couple of times a month. However, at the hearing he 
testified that he has not consumed a six-pack in a twelve hour period since 1995.  Tr. at 36.  When asked 
about the inconsistency he indicated he could not remember how much alcohol he consumed. Tr. at 36.  At 
another point in the hearing he was asked if he told the DOE consulting psychiatrist that he drank about a six-
pack a week.  He responded “That’s about  
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what I told him.  I told him once in a while I drink maybe one six-pack, but once in a long while.  But mostly 
it’s a beer here and there.”  Tr. at 20.  I found his wavering and vague testimony regarding his historic use of 
alcohol to be unpersuasive and it causes me to believe that he was minimizing his historic use.  Therefore, I 
do not accept the individual’s position that his level of alcohol consumption was less than he reported to the 
DOE consulting psychiatrist.  
 
B.  Rehabilitation 
 
In this case, the DOE consulting psychiatrist indicates he believes that rehabilitation could be accomplished 
with a treatment program and one year of abstinence.  Tr. at 108.   
 
I believe the individual has shown that he has substantially reduced his consumption of alcohol since May 
2004 and he is in the early stages of committing himself to total abstinence.   However, I am not convinced by 
the evidence presented at the hearing that the individual has been abstinent since May 2004. The primary 
testimony regarding abstinence was provided by the individual himself.   Given the individual’s tendency to 
minimize his alcohol use, I do not believe his testimony that he has not consumed alcohol since May 2004 can 
be relied upon.  However, the testimony of his wife was more believable.  She testified openly and candidly 
and I believed her statement that the she has not seen the individual consume alcohol since May 2004.  
However, it does not satisfy me that the individual has not consumed alcohol out of her presence.  The only 
other corroborating testimony was from the niece.  She testified that she has not seen the individual consume 
alcohol since May 2004.  However, her contact with the individual consists only of monthly visits to his 
home.  Thus her testimony was too limited to provide any meaningful picture here of whether the individual 
has been abstinent.   
 
Ultimately, the individual’s selection of witnesses was inadequate to support his position that he has not used 
alcohol since May 2004.    He indicated that there are six homes nearby his own occupied by families of his 
relatives with whom he socializes on a regular basis.  Further the individual has a twenty year old daughter 
from his current marriage and several 30 year old children from a prior marriage.  The individual could have 
presented the testimony from those individuals as witnesses to corroborate his period of sobriety.  The fact 
that he has not done so may mean that they would not support his account.  In any event, the individual has 
failed to persuade me that he has not consumed alcohol since May 2004.    
 
In any event, even if the individual has not consumed any alcohol since May 2004, I agree with the DOE 
psychiatrist that seven months of sobriety and 9 AA meeting is not sufficient in this case to demonstrate 
rehabilitation or reformation.  
 
 V. CONCLUSION 
 
I have concluded that the individual has not mitigated the DOE security concern under Criteria J of 10 C.F.R. 
§ 710.8.  In view of the record before me, I am not persuaded that restoring the individual's access 
authorization would not endanger the common defense and security and would be clearly consistent with the 
national interest.  Accordingly, I find that the individual's access authorization should not be restored.   
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The review procedures applicable to proceedings under Part 710 were revised effective September 11, 2001.  
66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed by an 
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  March 8, 2005 
 



*  The original of this document contains information which is subject to withholding from 
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        July 12, 2005 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 28, 2004 
 
Case Number:   TSO-0156 
 
This Decision concerns the eligibility of  XXXXXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” 1 A local DOE 
Security Office (LSO) suspended the individual’s access authorization pursuant to the provisions of 
Part 710. In this Decision I will consider whether, on the basis of the testimony and other evidence 
in the record of this proceeding, the individual’s access authorization should be restored. As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the individual’s access authorization should not be restored. 
 
I. Background 
 
On August 7, 2002, the police arrested the individual while he was out of town on official business 
and charged him with false imprisonment in connection with an incident involving a woman that 
occurred on the same day. At the time of the individual’s arrest, there was an outstanding arrest 
warrant for the individual in another state, a fact that led the police to hold the individual in jail for 
one week.  
 
After the LSO learned of the August 2002 arrest, it conducted a Personnel Security Interview (PSI) 
with the individual to examine the circumstances surrounding the false imprisonment arrest and to 
learn the underlying bases for the outstanding arrest warrant for the individual. The LSO learned 
during the PSI that the outstanding arrest warrant in question related to an August 2001 charge for 
burglary, robbery and trespass. In addition to the individual’s 2001 and 2002 involvement with the 
criminal justice system, the individual had two other arrests, one in 1994 for domestic violence and 
one in 1989 for menacing with a deadly weapon. After the PSI, the LSO referred the individual to a 
board-certified psychiatrist (DOE consultant-psychiatrist) for a forensic psychiatric evaluation. The 
DOE consultant-psychiatrist examined the individual in February 2003, and memorialized his 
findings in a report (Psychiatric Report or Exhibit 3).  In the  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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Psychiatric Report, the DOE consultant-psychiatrist opined that the individual suffers from an 
illness or mental condition, i.e., Impulse Control Disorder Not Otherwise Specified, of a nature 
which causes or may cause a significant defect in his judgment and reliability. The DOE consultant-
psychiatrist also found that the individual does not present evidence of adequate rehabilitation or 
reformation from his Impulse Control Disorder.  
 
In June 2004, the LSO initiated formal administrative review proceedings. The LSO first informed 
the individual that his access authorization had been suspended pending the resolution of certain 
derogatory information that created substantial doubt regarding his continued eligibility to hold a 
security clearance.  In a Notification Letter that it sent to the individual, the LSO described this 
derogatory information and explained how that information fell within the purview of two 
potentially disqualifying criteria. The relevant criteria are set forth in the security regulations at 
10 C.F.R. § 710.8, subsections (h) and (l) (Criteria H and L respectively).2  
 
Upon his receipt of the Notification Letter, the individual filed a lengthy response to the allegations 
contained in the Notification Letter and exercised his right under the Part 710 regulations by 
requesting an administrative review hearing. The LSO forwarded the individual’s hearing request to 
the Director of the Office of Hearings and Appeals (OHA) and the OHA Director appointed me the 
Hearing Officer for this matter on November 2, 2004.  Subsequently, I convened a hearing within 
the regulatory time frame specified by the Part 710 regulations. 
 
At the hearing, six witnesses testified. The LSO called two witnesses and the individual presented 
his own testimony and that of three witnesses.  In addition to the testimonial evidence, the LSO 
submitted 17 exhibits 3 into the record; the individual tendered 20 exhibits, including two 
audiocassette tapes. I permitted the individual to file his closing statement in writing after the 
hearing.   
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, the 
standard in this proceeding places the burden on the individual  

                                                 
2  Criterion H relates to information that a person has “an illness or mental condition of a nature which, in the opinion of 
a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment and reliability.” 10 
C.F.R. § 710.8(h). Criterion L relates to information that a person has “engaged in any unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of national security.  Such conduct or circumstances include, but are not 
limited to, criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation of any 
commitment or promise upon which DOE previously relied to favorably resolve an issue of access authorization 
eligibility.”  10 C.F.R. § 710.8 (l).   

3   Exhibit 17 is a transcript of the two audiocassette tapes (labeled as Exhibits T-1 and T-2) that the individual 
submitted into the record. 
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because it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against granting or 
restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates “that 
security determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 
F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that restoring 
his access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is afforded a full 
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710 
regulations are drafted so as to permit the introduction of a very broad range of evidence at 
personnel security hearings.  Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 
710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of evidence to 
mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all 
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a 
person’s access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to 
resolve any doubt as to a person’s access authorization eligibility in favor of the national security. 
Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites two potentially disqualifying criteria as bases for suspending the 
individual’s security clearance, i.e., Criteria H and L. The security concerns associated with these 
two criteria are explained in the Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Matter and can be found in Appendix B to Subpart A of 10 C.F.R. Part 710.  In brief, 
mental illnesses such as the one at issue here are security concerns because they may indicate a 
defect in judgment, reliability, or stability. See 10 C.F.R. Part 710, Appendix B to Subpart A, 
Guideline I. In addition, a history or pattern of criminal activity like that at issue here may create a 
doubt from a security standpoint about a person’s judgment, reliability and trustworthiness. Id., 
Guideline J. 
 
With regard to Criterion H, the charge contained in the Notification Letter is based on the findings 
contained in the Psychiatric Report. As for Criterion L, the DOE relies on the individual’s four 
arrests.  Those arrests include the following: an arrest in 2002 for false imprisonment and 
outstanding arrest warrants; an arrest for an incident that occurred in 2001 stemming from charges 
of burglary, robbery and trespass; an arrest in 1994 for domestic violence and assault, and an arrest 
in 1989 for assault and menacing with a deadly weapon. 
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IV. Findings of Fact and Analysis  
 
The individual contests almost all the facts relating to the four arrests at issue and disagrees with the 
DOE consultant-psychiatrist’s diagnosis that he suffers from Impulse Control Disorder Not 
Otherwise Specified. I will first address the charges under Criterion L as they are relevant to my 
subsequent examination of security concerns associated with Criterion H.  
 
A.  Criterion L  

 
1. 2002 Arrest   
 
The police responded to a call on August 7, 2002 for “criminal sexual penetration.” Ex. 13. The 
alleged victim told police that the individual “had approached her, grabbed her, slammed her up 
against a wall, grabbed her breasts and groped her vagina.” Id. According to the police report, the 
individual ran when the victim screamed. Id. Almost immediately, the individual was apprehended 
by security guards in the area who held him until the police arrived on the scene. Id.  
 
The individual’s version4 of events is as follows.  Around 10:00 p.m. or 11:00 p.m. on the night in 
question, the individual had just left a strip club (Transcript of Hearing (Tr.) at 66) when he 
observed a man and woman arguing on the other side of the street. Ex. 6 at 10, Ex. 13.  According 
to the individual, the man walked away from the woman and the woman started crying. Response to 
Notification Letter at 2.  The individual claims that he approached the woman to warn her about the 
danger of walking in the area by herself. Ex. 6 at 11-12, Response to Notification Letter at 2. The 
individual contends that as he approached the woman, he tripped and inadvertently grabbed the 
woman’s chest. Exs. 12, 13; Response to Notification Letter at 2, Ex. 6 at 12. The individual denies 
pushing the woman against the wall or groping her vagina. Ex. 6 at 26. He explained that he was 
shocked when the woman screamed so he ran away. Id. at 29-31.  He acknowledges being 
apprehended by security guards who held him until the police arrived.  The individual contends that 
the woman made her story “juicy” to gain the sympathy and attention of the man who had left her.  
Id. at 23, 28. The individual maintains that he is a law abiding citizen who happened to be in the 
wrong place at the wrong time.  Id. at 14, 36. He believes that he was “overcharged” by police in 
connection with the incident because the “police are a little overbearing in the way they prosecute 
things.” Id. at 36-37.  
 
After carefully reviewing the documentary evidence relating to the 2002 arrest and reflecting upon 
the individual’s testimony and demeanor at the hearing, I determined that the individual’s version of 
events is not credible. In reaching this conclusion, I considered that during the PSI the individual 
could not explain what caused him to allegedly “trip” into the woman in question. I also considered 
that the individual’s responses to the Personnel Security Specialist’s questions about the incident 
were evasive.  At the hearing,  

                                                 
4   The individual’s version of events is gleaned from the following sources: his statements to police, his statements to 
the Personnel Security Specialist during the 2002 PSI, his interview with the DOE consultant-psychiatrist in 2003, his 
written response to the Notification Letter, and his hearing testimony. 
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the individual dismissed the import of the Personnel Security Specialist’s questioning during the 
2002 PSI by stating that she was “intentionally trying to be stubborn and not listen to the things” 
that he was trying to say.  From my reading of the transcript, however, the Personnel Security 
Specialist did listen to the individual’s version of what happened but pressed him on details that 
seemed incredulous. I also found it unbelievable that the woman would scream after being groped 
by a stranger only to “suit her own purposes” as the individual contends.  It is similarly 
unbelievable that the individual ran away because he was “shocked” by the woman’s screaming. A 
more logical inference is that the individual was trying to flee from the scene. In addition, none of 
the individual’s arguments convince me that I should not rely on the police records in the record 
which were contemporaneously produced in the ordinary course of police business.  
 
Mitigation Arguments relating to the 2002 Arrest 
 
The Personnel Security Specialist testified at the hearing that she examined multiple court records 
to ascertain the status of the charge connected to the August 7, 2002 arrest. Tr. at 20.  Unable to 
glean information from the court records, the Personnel Security Specialist next contacted the local 
District Attorney (D.A.). Id. at 22. The D.A. advised the Personnel Security Specialist that he had 
dropped the false imprisonment charge against the individual because he did not extradite the 
individual in a timely manner to face the charges associated with the outstanding warrant. Id.  
 
The issue before me is whether the D.A.’s failure to prosecute the individual for the August 2002 
incident negates the security concerns associated with that incident.  I find that it does not. Even 
though there was no adjudication on the false imprisonment charge, the circumstances surrounding 
the incident are most unusual. The individual’s inappropriate touching of a stranger on a street and 
his attempt to flee the scene of the incident are matters that, in my opinion, raise questions about the 
individual’s judgment and reliability that remain unresolved.  Accordingly, I find that the D.A.’s 
decision not to prosecute the case does not mitigate the underlying concerns associated with the 
individual’s behavior. 
 
2.       2001 Arrest Warrant 
 
On August 29, 2001, the individual decided to visit his fiancée at her out-of-state residence.  
Response to Notification Letter at 3.  Upon his arrival, the individual knocked at the door. Ex. A at 
7. When the fiancée opened the door, she asked the individual to stay outside where she would talk 
to him. Id. at 14.  Instead, the individual shoved the door in toward his fiancée and pushed her 
backwards. 5 Id. at 8. The fiancée repeatedly asked the individual to leave but he refused. Id. When 
the individual encountered another male guest upstairs in his fiancee’s dwelling, he called his 
fiancée “a bunch of names”  

                                                 
5  In his response to the Notification Letter, the individual claims that he used the key to his fiancee’s home to let 
himself into the dwelling. Response to Notification Letter at 3.  In her sworn testimony at a preliminary hearing in 
January 2003, however, the fiancée testified that the individual did not use his key but rather forced his way into the 
dwelling. Ex. A at 13. Since the judge in the case found probable cause to bind the individual over based on, among 
other things, the fact that the individual shoved the door in towards the fiancée and pushed her out of the way to enter 
the dwelling, I do not believe the individual’s unsworn statement that he used a key on the night in question to enter the 
subject dwelling. 
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and disclosed some personal information about her. Id. The individual located the engagement ring 
that he had given the fiancée and took it without her permission 6 along with a ceramic jewelry box. 
Id. at 9. The individual threw the ceramic box against the tile floor causing the box to break.  Id. at 
10. The fiancée called the police and the individual fled. Id. at 19. According to the fiancée, that 
same night the individual called her on her cell phone and left threatening messages. Id.  The police 
charged the individual with Second Degree Burglary, Robbery and Trespass to a Dwelling. Ex. 10.  
Some time later, harassment and domestic violence charges were added to the complaint.  At a 
preliminary hearing in January 2003, a judge found probable cause existed to bind the individual 
over for the crimes of second-degree burglary, harassment, and robbery. Ex. A. In May 2003, the 
individual pled guilty to harassment, criminal mischief and domestic violence. Ex. 11, Ex. F. In 
exchange of the guilty plea, the charges of second-degree burglary, robbery and criminal trespass 
were dismissed.  Id.  The individual was ordered to pay restitution to his fiancée, serve one year 
probation, and attend domestic violence therapy. Ex. F.  The individual complied with all terms of 
his sentence. Exs. F and G. 
 
Mitigation Arguments relating to the 2001 Arrest 
 
The individual maintains that he was innocent of the charges connected with the 2001 Arrest 
Warrant even though he accepted the plea agreement. Response to Notification Letter at 4.  He 
claims that his first counsel in the case was incompetent and his second counsel was rude and 
disinterested in the case. Id. at 3. He also maintains that the D.A. “piled on charges to prevent the 
defense from pleading too low.” Id. at 2. In addition, he claims that the “cops threw in the domestic 
violence charge because the parties are associated.” Id.   Moreover, the individual attributes some of 
the problems on the evening in question to his fiancée, a woman whom he maintains suffers from 
Multiple Personality Disorder.  Id. at 3.  He claims that he gave the engagement ring to Personality 
“A,” one of the personalities allegedly residing in his fiancée.  Id.  According to the individual, it 
was Personality “J,” the hostile, wild, sexually irresponsible personality allegedly residing in his 
fiancée that emerged on the evening of August 2001. Id. The individual submitted audiocassette 
tapes of conversations between his fiancée and him in an attempt to show that it was his fiancée, not 
he, who was prone to outbursts. He described his fiancée as a “vindictive, crazy ex-girlfriend.” Ex. 
6 at 66.  In addition, the individual requests that I disregard the incident because his fiancee lied to 
police and the judge in connection with this incident. 7 Finally, the individual questions the 
domestic violence charge since he maintains that after the incident in question he and his fiancée 
were intimate on at least one occasion.  
 
The individual has not convinced me that there was no merit to the charges associated with the 2001 
Arrest Warrant. The judge in the criminal case found probable cause to  

                                                 
6 The individual claims that the charges of burglary, robbery and trespass were dismissed because the fiancée admitted, 
among other things, at the preliminary hearing that she had voluntarily given the engagement ring back to the 
individual.  Response to Notification Letter at 2.  The transcript of the preliminary hearing in question contradicts the 
individual’s statements in this regard.  When asked at the preliminary hearing whether the individual took the ring 
without the fiancee’s consent, the fiancee responded affirmatively.  Ex. A at 9. 
 
7  The individual states that “he feels sorry for this unfortunate and tragic individual even after her false charges and 
bearing false witness against me in a court of law. . .” Id. at 4. 
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bind the individual over on the charges at issue.  The individual was free to reject the plea 
agreement but chose not to do so. With regard to the individual’s arguments regarding ineffective 
assistance of counsel, I find that there is no evidence in the record to support this argument. 
Regarding the individual’s contention that his fiancée suffers from a Multiple Personality Disorder, 
I find that such a fact, even if true, does not excuse the individual’s behavior on the night in 
question.  Furthermore, the individual did not convince me that his fiancée lied about the events that 
occurred in August 2001.  In fact, the individual placed his own credibility in issue when he 
erroneously stated that his fiancée had testified at the preliminary hearing that she had voluntarily 
given the engagement ring back to him. The documentary evidence in this case undermines the 
individual’s contention in this regard.  In the end, I find that the individual has not mitigated the 
import of the criminal charges associated with the August 2001 incident. 
 
3. 1994 Domestic Violence Arrest 
 
According to court records, the individual was charged on December 9, 1994 with unlawfully 
entering and remaining in his fiancee’s dwelling, causing her bodily harm by choking  her, and 
assaulting her by pulling her hair, banging her head on the interior of his truck and putting his elbow 
in her eye.  Ex. 16 at 34.  The court record reflects that the individual entered a guilty plea to assault 
in February 1995 and received a deferred sentence of one year.  Id. at 35.  He was also ordered to 
serve 100 hours of community service, complete domestic violence classes, and pay court costs. Id. 
 
Mitigation Arguments relating to the 1994 Arrest 
 
The individual contends that his ex-fiancée hit and kicked him first during the incident in question. 
Ex. 6 at 59. According to the individual, his fiancee slapped him in his face, hit and kicked the 
windshield, windows and console of his vehicle. Respond to Notification Letter at 7.  The 
individual contends that in response to his fiancee’s actions, he “merely, yet with determination, 
held her down against the vehicle seat with [his] hands on her shoulders.” Id. The individual 
contends that during an earlier background investigation of him, his fiancée admitted that she was at 
fault with regard to the 1994 domestic violence matter and that the individual was merely trying to 
protect himself. Id. During the 2002 PSI, the individual claims that he only pled guilty to the charge 
to save his fiancée the embarrassment of his bringing up her Multiple Personality Disorder.  Ex. 6 at 
60.  At the hearing, the individual claimed that his fiancée had relatives who were members of the 
police department so they gave her special treatment when she claimed that she was assaulted. Tr. at 
81.  He emphasized that it was his fiancée, not him, who was the violent one in the relationship. Id. 
at 82. 
 
I am not convinced by the individual’s testimony or the documentary evidence in the record that the 
individual is blameless with regard to the 1994 Domestic Violence arrest. As an initial matter, the 
individual pled guilty to the charge of domestic violence.  His explanation that he only did so to 
shield his fiancée from the embarrassment of his claim that she suffered from Multiple Personality 
Disorder is simply not believable. I reviewed the fiancee’s unsworn declaration in 1998 to the 
Office of Personnel Management investigator in which she claims to accept full responsibility for 
the 1994 incident. In my opinion, even if the fiancée accepted responsibility for starting the 
argument that led to  



 8

the incident in question, that does not excuse the individual’s use of restraint on his fiancée.   
 
4. 1989 Arrest for Menacing with a Deadly Weapon 
 
The individual was arrested in 1989 and charged with menacing with a deadly weapon. According 
to the individual, he was in his vehicle when it crossed paths multiple times in a short period of time 
with a truck containing two male occupants. The individual claims that he felt threatened by the 
men so he took a 9 mm Lugar that he had in his vehicle and pressed it against the side of the 
vehicle’s window so the two men could see that he had a gun.  
 
Mitigation Arguments relating to the 1989 Arrest 
 
The individual submitted newspaper articles from January 1990 about the trial and its subsequent 
dismissal for prosecutorial misconduct. Ex. R. The individual suggests that the disposition of the 
case mitigates the security concern associated with his conduct.  The individual also contends that 
his brandishing of the weapon was merely self-defense.  Tr. at 48.  He concluded by stating that had 
he been the aggressor, he would have simply shot the two people in the other vehicle. 
 
As an initial matter, the dismissal of a charge on technical grounds does not negate, from a security 
perspective, the seriousness of the underlying charges.  The brandishing of a weapon, with the 
intent to scare others, is an assault. This behavior is troubling. With regard to the individual’s self 
defense claim, I am unable to discern from the evidence before me whether there is any merit to the 
individual’s argument.  I am concerned, however, that the individual has skewed facts in order to 
present a version of events most favorable to him.  For example, in his written closing argument the 
individual declares, “I won that case [1989 case] by rule of law.” On the contrary, a judgment on the 
merits of the case was never rendered. This verified misstatement of facts by the individual causes 
me to question what other facts the individual has misrepresented in this case. 
 
5.         Other Factors Relating to Criterion L  

 
            a.   Evaluation of Testimony Evidence 

 
Two female co-workers testified on the individual’s behalf at the hearing. Both had worked with the 
individual in a classified vault at his place of employment. Both testified that they never observed 
the individual mishandle classified information.  Tr. at  98, 108.  Both testified that he always 
behaved in a gentlemanly manner towards them. Id. at 100, 113.  Both expressed surprise that he 
had been arrested four times in the last 16 years. Id. at 101, 121. 
 
While it is a positive factor that the individual has discharged his classified responsibilities in a 
manner expected of him, that fact, alone, cannot mitigate the unresolved concerns connected with 
his past criminal conduct. In addition, simply because the individual has comported himself in a 
gentlemanly manner around his female colleagues does not mean that he comported himself this 
way with other women outside the workplace environment.  The fact that neither of the two co-
workers knew about the  
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individual’s four arrests suggest that they do not know him other than in a professional context. 
Their cumulative testimony does not negate the gravity of the individual’s four arrests. 
 
The individual’s neighbor also testified at the hearing.  He related that he lived next to the 
individual’s apartment for four years. Id. at 125. During that time, the neighbor claims to have 
overheard arguments between the individual and his fiancée. Id. at 129-131. The neighbor testified 
that he heard prolonged periods of yelling and screaming, things being thrown, and walls being hit. 
Id. at 130. Under cross examination, the neighbor admitted that he had no way of knowing who was 
throwing the objects that he heard crashing but he heard both male and female voices arguing.  Id. 
at 130, 147. Finally, the neighbor also opined at the hearing that the individual was an honest, law 
abiding citizen. Id. at 150. 

 
I find that the neighbor’s testimony only confirmed that the individual and his fiancée had a 
tumultuous relationship. While the individual presented the neighbor’s testimony to show that his 
fiancée was the violent one in the relationship, the neighbor testified that he did not see what 
happened in the individual’s apartment and often heard both a male and female voice yelling. 
Therefore, I find no basis to conclude that the fiancée was the violent partner in the relationship.  
Accordingly, I cannot conclude that the neighbor mitigated those criminal charges relating to the 
incidents in which the fiancée was involved, i.e., the 2001 arrest and the 1994 domestic violence 
arrest.  

 
b.   Audiocassette Tapes 

 
The individual submitted two audiocassette tapes into the record for several purposes.  First, he 
wished to establish that his fiancée suffered from Multiple Personality Disorder, a condition that he 
alleges caused her, from time to time, to act in an aggressive, hostile manner towards him.  Second, 
he wished to show his strained relationship between him and the attorney who represented him in 
connection with the 2001 arrest. 
 
I have decided not to accord any weight to the tapes. As an initial matter, I find that the integrity of 
those tapes is questionable. It is clear from my listening to the tapes that portions of the tapes have 
been deleted and other portions edited. As the DOE Counsel pointed out at the hearing, it is unclear 
whether the individual edited or deleted portions of the tapes that were unfavorable to him. 
 
In addition, the relevancy of the tapes is an issue. A large portion of the tapes allegedly recorded not 
only arguments between the individual and his finacee, but very personal conversations between the 
two, including a detailed description of a rape, a discussion of the pair’s sex life, and issues relating 
to the fiancee’s job as an exotic dancer. Other portions of the tapes portray the individual acting as 
though he were his financee’s therapist. Still other parts of the tapes contain crude, condescending 
remarks made by the individual to his fiancée. At a minimum, the individual’s decision to submit 
the tapes into evidence raises questions about his judgment, in my opinion. Nevertheless, to the 
extent that the individual believes that the tapes confirm his view that his fiancée suffers from a 
mental illness, I find that any mental illness that his fiancée suffers from is irrelevant to the 
individual’s conduct. Overall, it is my determination that the tapes do nothing to mitigate any of the 
security concerns at issue here. 
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                       c.   Other Factors 
 

In considering the totality of evidence as required under 10 C.F.R. § 710.7 (c ), I considered that the 
four arrests at issue appear to suggest a pattern of criminal activity. I also considered that the 
conduct at issue in each of the four incidents at issue is serious.  While the individual implies that he 
was the victim in each of the four arrests, I am not inclined to believe him based on the facts 
developed in the record.  Even though the individual’s last arrest occurred in 2002, I will not 
discount it as remote in time. The fact that the 2002 arrest was the individual’s fourth arrest 
outweighs the fact that almost three years have elapsed since the arrest. In addition, I considered 
that the individual apparently does not take responsibility for any of his actions. For example, with 
respect to the 2002 incident, the individual blames the woman whom he allegedly groped for 
embellishing her story and the police for “overcharging” him.  As for the 2001 incident, the 
individual blames his first counsel for incompetence, his second counsel for being disinterested in 
the case, and his fiancée for lying to police and at the preliminary hearing about the incident.  As for 
the 1994 arrest, the individual blames his fiancée for starting the altercation.  With regard to the 
1989 incident, he blames the two men in the truck for intimidating him which caused him to 
brandish a weapon. It is my assessment after carefully reviewing the record that the individual’s 
version of events with regard to each of the four incidents is not reliable. In the end, the individual 
has not convinced me that the security concerns associated with the Criterion L charges are 
mitigated. 
 
B. Criterion H 
 
The DOE consultant-psychiatrist examined the individual in February 2003 and determined at that 
time that he individual suffers from Impulse Control Disorder Not Otherwise Specified.  Ex. 3. The 
DOE consultant-psychiatrist based his diagnosis on the individual’s documented history of failing 
to conform his behavior to the requirements of the law.  In particular, the DOE consultant-
psychiatrist pointed to the individual’s four arrests discussed extensively in Section IV.A. above, 
and six motor vehicle violations8 that he received over a six year period. At the hearing, the DOE 
consultant-psychiatrist explained that speeding tickets are not ordinarily “a big issue” to him but 
they are important in the context of evaluating impulsive behavior. Tr. at 155.  The DOE consultant-
psychiatrist found it significant that the individual’s last speeding ticket occurred after the 
individual’s license had been suspended for six months due to his accumulation of excessive points. 
The DOE consultant-psychiatrist concluded from the record before him that the individual’s 10 
arrests/citations between 1989 and 2002 demonstrate high risk, irresponsible, aggressive and anti-
social behavior on the individual’s part. The DOE consultant-psychiatrist also opined that the 
individual’s defect in his judgment and reliability is significant.  Moreover, the DOE consultant-
psychiatrist opined that because impulse control disorders are “traits and not states,” the individual 
needs a period of 10 years in which he has exhibited no significant defects in impulse control before 
the individual could demonstrate adequate evidence of rehabilitation or reformation.  
 

                                                 
8  The specific citations are the following: speeding in 1990, speeding in 1991, speeding in 1993, violation of a red light 
signal in 1993, speeding in 1994 and speeding in 1996. Ex. 3 at 11. 
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The DOE consultant-psychiatrist remained in the hearing room throughout the testimony of all the 
witnesses.  After listening to all the testimony, the DOE consultant-psychiatrist testified that none of 
the new information presented at the hearing changed his professional opinion that the individual 
still suffers from an impulse control disorder. Id. at 164.  Specifically, he testified that the 
audiocassette tapes submitted by the individual in this case are not relevant to any of the arrests at 
issue or to his diagnosis. Id. at 161. Second, he testified that he found the individual’s version of the 
2002 arrest to be incredulous. Id. at 162. Third, he testified that the individual’s argument that he 
demonstrated good impulse control in 1989 when he did not shoot the people involved in the 
altercation is devoid of merit. Id. at 163.  According to the DOE consultant-psychiatrist, the 
individual’s action in brandishing a deadly weapon demonstrated just the opposite, namely, poor 
impulse control. Id. 
 
Mitigation Arguments regarding Criterion H 
 
The individual disagrees with the DOE consultant-psychiatrist’s diagnosis and accuses the 
psychiatrist of relying on police reports that are false and misleading in arriving at his diagnosis in 
this case. Closing Statement at 6. The individual also accuses the psychiatrist of twisting things and 
not paying attention to the truth in this case. Id. at 5.  
 
At the hearing, I asked the individual why he did not consult with a mental health professional to 
obtain another opinion in view of his belief that he does not suffer from an impulse control disorder. 
Tr. at 224. The individual responded that his brother-in-law, a physician, advised him that “maybe 
one in ten psychiatrists would believe [the individual’s] story. Id. at 226. For this reason, the 
individual stated that he thought it would be a waste of his money to consult with a mental health 
professional. Id. at 225. 
 
As an initial matter, I reviewed the record in this case and find there to be no basis for the 
individual’s charge that the DOE consultant-psychiatrist “twisted” things or failed to pay attention 
to what the individual was communicating. Second, I find that the individual’s lay opinion that he 
does not suffer from an impulse control disorder cannot outweigh the opinion of a board-certified 
psychiatrist who has practiced psychiatry for almost 40 years. It is my finding that the DOE 
consultant-psychiatrist presented compelling evidence to support his diagnosis of Impulse Control 
Disorder Not Otherwise Specified and his opinion that the individual requires a period of 10 years 
with no incidents of impulsive behavior before he can be considered reformed or rehabilitated. The 
individual, on the other hand, has failed to present any credible evidence that undermines that 
psychiatric diagnosis.  He also has provided no evidence that would allow me to find him 
rehabilitated or reformed from his mental illness. He has not sought any treatment for his impulse 
control disorder. Not quite three years have elapsed since the individual’s last arrest.  As the DOE 
consultant-psychiatrist pointed out, since an impulse control disorder is a “trait and not a state” a 
substantial period of time needs to elapse before the individual can demonstrate that he is reformed 
or rehabilitated from his mental illness based on the passage of time alone. In this case, the 
individual falls far short of the recommended 10 year period of documented behavior required as 
evidence of rehabilitation or reformation.  Based on all the foregoing, I must find that the individual 
has failed to mitigate the DOE’s security concerns under Criterion H. 
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VI. Conclusion   
 
After considering all the relevant information in this case, favorable and unfavorable, in a 
comprehensive common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient evidence to 
mitigate the security concerns advanced by the LSO under either Criterion L or Criterion H. I 
therefore cannot find that restoring the individual’s access authorization would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should not be restored.   
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 12, 2005 
 



1/ An access authorization is an administrative determination
that an individual is eligible for access to classified matter
or special nuclear material.  10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.
                          April 25, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 28, 2004

Case Number: TSO-0157

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter the individual) to hold an access authorization. 1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I find that the individual has met his burden to
bring forward sufficient evidence to show that his access
authorization should be restored.  

I.  History

This administrative review proceeding began with the issuance of a
Notification Letter, informing the individual that information in
the possession of the DOE created substantial doubt pertaining to
his eligibility for an access authorization.  In accordance with 10
C.F.R. § 710.21, the Notification Letter included a detailed
statement of the derogatory information.  

Specifically, the Notification Letter indicated that a DOE
consultant psychiatrist (hereinafter also referred to as consultant
psychiatrist) diagnosed the individual as suffering from major
depressive disorder, recurrent, and borderline personality traits.
According to the Letter, the DOE consultant psychiatrist found
that these disorders have caused significant defects in the
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2/ Criterion H relates to a mental condition which, in the
opinion of a psychiatrist causes or may cause a significant
defect in judgment or reliability. 

3/ Criterion L relates to unusual conduct or circumstances
showing that an individual is not honest, reliable or
trustworthy. 

individual’s judgment or reliability in the past and that they are
likely to do so in the future, particularly during periods of
stress.  The Letter stated that this information creates a security
concern under 10 C.F.R. § 710.8(h) (Criterion H).  2  In this
regard, the Letter also cited the fact that in January 2003, the
individual “attempted suicide by ‘drinking himself to death,’” and
voluntarily admitted himself into a psychiatric hospital where he
stayed for four to five days. The Letter also noted that the
individual was voluntarily hospitalized for depression for about
one week in April 1987.  Finally, the Letter noted that in November
2002 the individual was arrested for battery of a household member,
and for resisting arrest.  The Notification Letter stated that this
incident raises a security concern under 10 C.F.R. § 710.8(l)
(Criterion L).  3

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to respond
to the information contained in that Letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.  The
individual testified on his own behalf, and presented the testimony
of his treating psychologist (individual’s psychologist), a
psychiatrist who evaluated him for the purposes of this
administrative proceeding (individual’s psychiatrist); his  brother
and two friends.  The DOE Counsel presented the testimony of the
DOE consultant psychiatrist.
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4/ The charges were dismissed.

II.  Hearing Testimony

I will first describe the initial testimony of the DOE consultant
psychiatrist, which was based on his September 2003 evaluation.
Next, I will discuss the testimony of the individual’s two experts:
his psychiatrist and his psychologist.  Thereafter, I will describe
the testimony of the individual and his colleagues and friends.
The testimony of the individual’s witnesses updated and completed
the information in this case, thereby offering some new
perspectives on the conclusions about the individual that the DOE
consultant psychiatrist reached in September 2003.  I will then set
forth the DOE consultant psychiatrist’s updated views, based on the
new information provided by the other witnesses. 

A.  The Three Expert Witnesses:  DOE Consultant Psychiatrist [first
round]; Individual’s Psychiatrist; Individual’s Psychologist

1. Consultant Psychiatrist 

In the first portion of his testimony, the DOE consultant
psychiatrist reiterated the diagnosis that he reached in his
original evaluation.  That evaluation took place about 17 months
prior to the hearing.  This diagnosis was that the individual had
suffered several serious episodes of depression.  He pointed out
the stressful episodes in the individual’s life that led him to
attempt suicide and be unable to perform at work.  

In particular, the consultant psychiatrist noted the November 2002
episode involving the “battery of a household member” cited in the
Notification Letter.  In that episode, the individual had a
physical altercation with his long-term girlfriend.  The police
were called.  The individual at first resisted arrest, and then he
was arrested.  4  The altercation led to the break-up with the
girlfriend.  The individual was permanently removed from his
residence, sole possession of which was given to his girlfriend.
After this incident the individual became depressed, sought
counseling, and then in January 2003, attempted suicide.  Tr. at
22-23. See also, Consultant Psychiatrist’s Evaluation at 4-6.  
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The consultant psychiatrist indicated that the individual had some
borderline personality traits, but did not think that the
individual had full blown borderline personality disorder.  He
stated that as of the time of the evaluation, he assessed the
individual’s global functioning level as 55–- moderately impaired.
Tr. at 13-34.  

2.  Individual’s Psychiatrist

The individual’s psychiatrist spent eight clinical hours over
several months with the individual. He found the individual
suffered from moderate depression, which is now in partial
remission.  He characterized the depression as not very severe and
“mostly gone away.”  Tr. at 62.  He stated that the level of
control of the depression “is not tenuous, it’s solid.”  Tr. at 76.
He noted that the individual has been under considerable stress for
several years in his professional and private life.  However, he
believed that the individual has accepted responsibility for his
actions in 2002 involving the altercation with his girlfriend.  He
believes that through therapy, the individual has learned coping
skills and the ability to form the kind of life he is seeking.  It
was his view that in the future, there is only a “very, very
minimal” chance of a depressive episode as severe as the suicidal
episode.  With respect to the individual’s experiencing depressive
symptoms in the future, he thought the chance was a “coin toss.”
Tr. at 77. However, this witness testified that since the
individual is ready and willing to seek treatment, the likelihood
of interference with his judgment “very minimal.”  Id. He further
testified that “with a reasonable degree of medical certainty” the
individual does not have a judgment or reliability problem.  Tr. at
65.  See generally Tr. at 61-78.

He did not find borderline personality disorder in the individual.
The individual’s psychiatrist testified that even if the individual
exhibited some traits that are associated with this disease, it
“doesn’t mean you have the diagnosis.”  Tr. at 69.  It was his view
that while, at the time of the consultant psychiatrist’s
evaluation, it may have appeared that the individual had borderline
personality traits, with the passage of 17 months since the
evaluation we now have a clearer picture of the individual, and
those traits do not represent borderline personality disorder in 
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this individual.  According to the individual’s psychiatrist, over
the last 17 months, the traits have not reappeared.   He believed
that if the traits were associated with the disorder in this
individual, the traits and associated behaviors would have
continued to reappear over this time period.  Tr. at 69-76.  

3.  Individual’s Psychologist  

The individual’s psychologist indicated that she has been treating
the individual since December 2002.  She stated that she is
currently seeing him every other week, and that until about four
months before the hearing she saw him weekly.  She stated that he
is very conscientious about keeping his appointments, and that she
thought this was significant because patients suffering from
borderline personality disorder often display erratic behavior and
miss appointments.   She described the issues that she was working
on with the individual in their therapy sessions.  These include
stress management, and the end of his relationship with his long-
term girlfriend.  She believes that he is very serious about his
therapy and she continues to see steady improvement.  She further
believes that he has taken responsibility and control of his life
and there is no likelihood of more violence.  She indicated that
the individual has more coping skills now than he did at the time
of the incident with his former girlfriend.  She testified that his
depression is in remission and he is now functioning well.  She
assessed his global functioning level as “very high,” “85-90.”  Tr.
at 89-104. 

She did not believe that the individual suffered from borderline
personality disorder.  She believes that he may have exhibited some
borderline behaviors, but that these were a “state,” not “traits,”
which she testified are more enduring.  She related the traits he
did display to his depression and to the serious trauma that he
experienced in the break up with his girlfriend, not to borderline
personality disorder.  Tr. at 108-114.  

She testified that through therapy, the individual has learned new
skills, has taken responsibility for his actions, and is now
equipped to cope with trauma and stress.  He knows where and how to
seek help.  She gave as an example that he has coped with the
stress of going through the instant hearing by learning to accept
uncertainty in his life.   She did not believe that there is a risk
of bad judgment in this individual if he has another depression
event.  Tr. at 118-23. 
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B.  The Individual

The individual described the changes he has made in his life since
the 2002 break-up with his girlfriend.  He indicated that he has
reaffirmed his friendships. He knows to seek help and solve
problems quickly, rather than let them fester.  He identified
warning signals that would cause him to seek help: losing
communication and experiencing an inability to talk to the persons
close to him.  He stated that if this occurs, he will seek help
quickly.  He indicated that in the future if he senses that stress
is creating a problem, he will turn to his therapists and friends
for help.  He gave some examples of instances in which he
experienced distress and which caused him to contact his
psychologist and his friends for support.  He is committed to
continuing his therapy as long as it is necessary.  Tr. at 149-158.

C.  Additional Witnesses

1.  Colleague/Friend

This witness has known the individual since 1989.  She has a
master’s degree in social work and in industrial safety management.
She has contact with the individual both socially and
professionally.  She sees the individual about every other week.
She was aware of the intense stress that he has been under and
stated that he has turned to her for help.  She indicated that she
has seen the individual learn to step back from a difficult
situation, become deliberative, reflective and gain perspective.
She believes that he has a good secondary support system.  Tr. at
125-132.  

2.  Friend

This witness has known the individual for 30 years and gets
together with him about twice a month.  He was aware of the
individual’s stress and stated that he has given the individual
support during difficult times.  Tr. at 133-143.  

3.  Brother

The individual’s brother stated that they see each other about once
a week and that they provide each other with advice and support.
The brother indicated that the individual is involved with his
family, and cited in particular the individual’s close
relationships with his nephews and his father.  Tr. at 144-147.  
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D. Consultant Psychiatrist’s Second Round of Testimony

After hearing the testimony from all the above witnesses, the
consultant psychiatrist provided a revised diagnosis of this
individual.  This revision was based on the new, updated
information offered by the individual’s expert witnesses, the
individual’s friends and family, and the individual himself.  

The consultant psychiatrist noted that a significant period of time
had passed since his evaluation: 17 months.  He was impressed by
the steady course of improvement in this individual.  Based on the
updated information and his own re-observation of the individual at
the hearing, the consultant psychiatrist indicated that the
individual’s borderline personality traits did not mean that he had
the disease. He stated that this earlier diagnosis was not
“applicable.”  Tr. at 161-62.  

It was the opinion of the consultant psychiatrist that the
individual was not likely to experience a defect in his judgment or
reliability.  He based his revised diagnosis on the considerable
period of time that has elapsed since the evaluation, the manner in
which the individual conducted himself at the hearing, his steady
relationships with friends and family, and the considerable work
the individual has done with his psychologist.  Tr. at 159-64.  

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the purpose
of affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the granting
of security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
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presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013
(1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

I find that the testimony described above resolves the security
concerns related to the individual’s mental health and his
reliability.  As is evident from my discussion of the testimony,
the experts are in agreement that the individual suffered from
depression, and that it is presently in partial, if not full,
remission.  Although there the possibility that he may have a
depression incident in the future, they are also convinced it will
not cause him to have a defect in his judgment or reliability.  In
this regard, they agree that through his therapy and strong network
of healthcare professionals, family and friends, the individual now
has the skills and support system he needs to cope with future
depression episodes and stress, should they occur.  The experts are
further of the opinion that the individual does not suffer from
borderline personality disorder, even though several years ago he
may have exhibited some traits or behaviors consistent with that
disease. 

Further, the individual convinced me that, through his therapy, he
has come to have considerable self awareness.  I am persuaded that
he will continue his therapy as long as his psychologist believes
it is necessary, and that he recognizes the importance of seeking
professional help, should his depression symptoms return.  In this
regard, as noted above, the individual was able to speak
specifically about what the symptoms of a depressive episode would
be, and recognized the importance of quick action to alleviate
them.  

Finally, the individual’s character witnesses convinced me that he
has a strong network of friends and family that he can and does
turn to for support.  

In view of these factors, I am persuaded that the Criterion H
concerns set forth in the Notification Letter regarding the
individual’s mental health have been resolved.  
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The Criterion L concern was based on a single event: a violent
episode with his girlfriend during which the individual resisted
arrest, and was ultimately arrested.  I believe that the incident
was an anomalous one for the individual, and was associated with
the extreme stress of the altercation.  I do not think that this
type of behavior is likely to occur again.  The individual’s
psychologist did not believe there is a likelihood of more violence
by the individual.  Tr. at 101.  Moreover, as discussed above, I
believe that the individual now has the skills necessary to control
both his depression and stress, and I therefore believe that any
concerns regarding his reliability under stress have also been
resolved.  

V.  CONCLUSION

As the foregoing indicates, the individual has resolved the
security concerns under 10 C.F.R. § 710.8 (h) and (l).  It is
therefore my decision that his suspended access authorization
should be restored.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: April 25, 2005
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Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  September 22, 2004 
 
Case Number:  TSO-0159 
 
This decision concerns the eligibility of XXXXXXXXXXX (the individual) to maintain an 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.@  The Department of Energy (DOE) local security office suspended the individual's 
access authorization under the provisions of Part 710.  This decision considers whether the 
individual's access authorization should be restored.  For the reasons stated below, the 
individual's access authorization should not be restored at this time. 
 
I. BACKGROUND  
 
The present case concerns an individual whom a DOE consultant psychiatrist (the DOE 
psychiatrist) has diagnosed with Alcohol Abuse and as a user of alcohol habitually to excess.  At 
the hearing, the individual challenged the DOE psychiatrist’s diagnosis as based on factually 
incorrect statements and contended that the records of his treating physician and counselor 
supported his position.  In light of the evidence presented in this proceeding, I have reached the 
conclusion that the DOE’s security concerns regarding this individual have not been mitigated 
and his access authorization should not be restored.   
 
The events leading to this proceeding began when the local DOE security office received 
information indicating that the individual had been charged with domestic violence in April 
2003.  On September 4, 2003, a representative of the local security office conducted a personnel 
security interview (PSI) of the Individual.  A transcript of this PSI appears in the record of this 
proceeding as DOE Exhibit (Ex.) 8.  During that PSI the individual stated that he generally 
drinks two to three six-packs of beer per week, and has been doing so for the past 15 years.  PSI 
at 35-37.  He also acknowledged that he has had disputes with his wife, and is “less passive” in 
those disputes after he has consumed a few beers.  Id. at 43, 64.  The individual was then asked 
to submit to an examination by the DOE psychiatrist.  On December 19, 2003, the DOE 
psychiatrist conducted a forensic psychiatric examination of the individual.  On December 31, 
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2003, the DOE psychiatrist issued a report in which he stated that the Individual met the criteria 
for Substance Abuse, Alcohol, without adequate evidence of rehabilitation or reformation, based 
on the diagnostic criteria set forth in the Diagnostic and Statistical Manual of the American 
Psychiatric Association, Fourth Edition, Text Revision (DSM-IV TR).  According to the DOE 
psychiatrist, this is a mental condition that causes or may cause a significant defect in the 
individual’s judgment and reliability.  In his report, the DOE psychiatrist further determined that 
the individual is also a user of alcohol habitually to excess.  DOE Ex. 3 at 33-35.   
 
After receiving the DOE psychiatrist=s report, the local security office initiated an administrative 
review proceeding.  See 10 C.F.R. ' 710.9.  The local security office then issued a letter 
notifying the individual that it possessed information that raised a substantial doubt concerning 
his eligibility for access authorization (the Notification Letter).  DOE Ex. 1.  The Notification 
Letter alleges that the individual has "been, or is, a user of alcohol habitually to excess, or has 
been diagnosed by a psychiatrist as . . . suffering from alcohol abuse.@  10 C.F.R. ' 710.8(j) 
(Criterion J).  In addition, the Notification Letter alleges that the individual “has an illness or 
mental condition which in the opinion of a psychiatrist causes, or may cause, a significant defect 
in . . . judgment or reliability.”  10 C.F.R. § 710.8(h) (Criterion H). 
 
The individual filed a request for a hearing in which he responded to the specific allegations 
contained in the Notification Letter. DOE Ex. 2.  This request was forwarded to the Office of 
Hearings and Appeals (OHA) and I was appointed as Hearing Officer. 
 
At the hearing, the local security office presented one witness, the DOE psychiatrist.  The 
individual presented two witnesses, who are both friends and co-workers of the individual.  The 
individual also testified on his own behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.  Any doubt as to an individual’s eligibility shall be resolved in favor of the national 
security.” 10 C.F.R. ' 710.7(a).  I have considered the following factors in rendering this 
opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, including knowledgeable participation; the frequency and recency of the conduct; the 
Individual's age and maturity at the time of the conduct; the voluntariness of the Individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.  See 10 C.F.R. '' 710.7(c), 710.27(a). The discussion below reflects my 
application of these factors to the testimony and exhibits presented by both sides in this case. 
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III.  FINDINGS OF FACT 
 
In most proceedings under Part 710, the facts are generally not in dispute.  In this case, however, 
the focus of the individual’s argument in favor of restoring his access authorization is that the 
facts on which the DOE psychiatrist based his diagnosis are incorrect.  As a result, he argues, the 
diagnosis itself is incorrect, and the DOE’s concerns arising from that diagnosis are without 
merit.   
 
The following general facts are not disputed.  The individual has held a position that requires an 
access authorization for many years.  He has consumed alcohol, mainly beer, for many years as 
well, and continues to do so.  Although poor liver function can be associated with drinking 
alcohol to excess, his liver function was tested at the request of the DOE psychiatrist and was 
found to be within normal limits.  On the other hand, the results of another laboratory test the 
DOE psychiatrist ordered, a carbohydrate deficient transferin (CDT) ultraquant, indicated a 75% 
to 85% probability that the individual had consumed at least 60 grams of alcohol, the equivalent 
of four or five drinks, on each of the seven days preceding the test.   DOE Ex. 3 at 30.  On April 
26, 2003, he and his wife (now ex-wife) argued and came into physical contact with each other.  
The following morning, his wife filed a police report, which led to the issuance of a temporary 
restraining order against him.  The couple then separated, and their divorce became final in 
December 2003.  The individual has not entered into any form of treatment concerning his use of 
alcohol, as he does not believe he suffers from alcohol abuse or drinks to excess. 
 
IV.  ANALYSIS 
 
A.  Derogatory Information and Associated Security Concerns 
 
During the PSI, the individual told the local security office that he usually drinks “two to three 
[beers], sometimes one or two and some days none,” at home after work, four to five days a 
week.  PSI at 39.  Elsewhere in the PSI, he stated he was consuming, on average, two to three 
six-packs of beer each week.  Id. at 35.  These two quantifications are not necessarily 
inconsistent:  three beers five days a week is 15 beers, or two-and-a-half six-packs.  He also 
stated at the PSI that he preferred “premium beers and I don’t drink that much ‘cause it’s too 
expensive.” Id. at 62.  During his interview with the DOE psychiatrist, however, he was asked to 
recount the number of beers he had consumed in the past week, by day.  The DOE psychiatrist 
reported his response as follows:   
 

Friday [the day before the interview] = 0;  
Thursday = 3 or 4 Bud regular;  
Wednesday = 3 or 4 or 6 Bud regular;  
Tuesday  = 3 or 4 or 6 Bud regular;  
Monday  = 3 or 4 or 6 Bud regular;  
Sunday = 7 or 8 regular beers;  
Saturday = 4 or 5 or less regular beers.   
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DOE Ex. 3 at 23.  Later in the same interview, the individual reported that he was seeing a 
psychologist regarding family stresses, not regarding his alcohol consumption, and the 
psychologist was “coaching” him to control his drinking.  Id. at 25.   
 
The DOE’s Exhibit 10 contains a Petition for Order of Protection from Domestic Abuse that the 
individual’s wife at the time filed the morning after the incident.  In a narrative portion of that 
petition, the ex-wife states that the individual had been drinking before he pushed her down and 
then punched and beat her.  She also stated that such incidents had happened “through the extent 
of our marriage of 17 years,” and they were caused by his “drinking in the evenings.”  On the 
basis of that petition, a Temporary Order of Protection was granted, which appears as part of 
Exhibit 10.  The Petition and the Temporary Order of Protection formed a portion of the file that 
the DOE psychiatrist reviewed and considered in his preparation of his evaluative report of the 
individual. 
 
In his report, the DOE psychiatrist diagnosed the individual with alcohol abuse based upon 
diagnostic criteria set forth in the DSM-IV TR.   DOE Ex. 3 at 33.  The DSM-IV TR provides that 
a diagnosis of alcohol abuse is supported when the individual manifests one of four behaviors 
within a twelve-month period:  (1) recurrent failure to fulfill major role obligations at work, 
school or home, (2) recurrent use in situations in which it is physically hazardous, (3) recurrent 
substance-related legal problems, and (4) continued use despite social or interpersonal problems.  
Id. at 32.  In the case of the individual, the DOE psychiatrist determined that the individual met 
the fourth criterion based on statements the ex-wife wrote in her Petition for Order of Protection, 
id. at 4 n.3 (physical arguments arising from the individual’s drinking), statements the individual 
made during the PSI, id. at 12 n.17 (less tolerant of wife’s actions after drinking), id. at 13 n.19 
(alcohol issue arose during marital counseling in the late 1980s), and statements an unnamed 
source made during a background investigation, id. at 18 n.32 (individual’s drinking led to verbal 
and physical abuse and ultimately to marital separation three times). 
 
The DOE psychiatrist also determined in his report that during 2003 the individual used alcohol 
habitually to excess.  Id. at 33.  He reached this conclusion on the basis of statements the 
individual made to him during their interview:  that at the time of the interview, he was drinking 
a six-pack or more within an hour or hour-and-a-half period “a couple of times a week,” and had 
drunk 12 beers within a 24-hour period two or three times in the past year.  Id. at 24 & nn. 47, 
48, 50; see also id. at 27 (seven to nine beers within an hour or hour-and-a-half about once a 
week).  
 
On the basis of the record, I find that the local security office properly invoked Criteria H and J 
in suspending the individual’s access authorization.  The DOE psychiatrist’s diagnosis of alcohol 
abuse is supported by reported evidence of the domestic violence incident.  His opinion that the 
individual uses alcohol habitually to excess is corroborated by both the result of the CDT test and 
the individual’s own accounting of his alcohol consumption.   In other DOE access authorization 
proceedings, hearing officers have consistently found that a diagnosis related to excessive 
alcohol use raises important security concerns.  See, e.g., Personnel Security Hearing, Case No. 
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TSO-0168, 29 DOE § 82,807 (2005) (and cases cited therein).  In these cases it was recognized 
that the excessive use of alcohol might impair an individual’s judgment and reliability, and his 
ability to control impulses.  These factors amplify the risk that the individual will fail to 
safeguard classified matter or special nuclear material.  Accordingly, I will turn to whether the 
individual has presented sufficient evidence to mitigate the security concerns at issue here. 
 
B.  Mitigating Evidence 
 
The gist of the individual’s argument in this proceeding is that there is no alcohol issue from 
which mitigation in the form of rehabilitation or reformation is necessary.  Rather, he has 
challenged the accuracy of the derogatory information upon which the local security office relied 
when it suspended his access authorization.  If the individual were to successfully establish that 
the facts underlying the DOE’s security concerns are false, then those concerns would be 
mitigated.  As set forth below, I find that the individual has not established the truth of his 
version of the facts, and therefore, he has not mitigated the DOE’s security concerns in this 
manner. 
 
The individual’s current and historical consumption of alcohol is one area in which the 
individual feels the record contains inaccurate and exaggerated information.  At the hearing, the 
individual formally recanted any information he provided at the psychiatric evaluation regarding 
his alcohol consumption.  He felt that the DOE psychiatrist’s interviewing technique had thrown 
him “off guard” and confused him, and the result was that he “way overstated things.”  Tr. at 49-
50.  The individual also described his current drinking pattern at the time of the hearing as 
“drinking lite beer with less alcohol, and less of it in general.” Id. at 54-55 (estimating a 50% 
reduction in alcohol consumption).  Upon further questioning, he explained that his new pattern 
still involves the consumption of two to three beers, including one dark regular beer, on those 
days that he drinks beer.  Id. at 56.   
 
The DOE psychiatrist’s testimony at the hearing provided evidence that the amount of alcohol 
the individual told him he was consuming was not overstated.  First of all, the DOE psychiatrist 
stated that he has interviewed more than a thousand people in the same manner, and no one had 
ever overstated their consumption before:  “If anything, people usually minimize what they say 
they drink.”  Tr. at 80-81.  Moreover, the amount of alcohol consumption the individual reported 
to the DOE psychiatrist was consistent with the result of the CDT test performed on the 
individual, which was by far the highest the psychiatrist had ever seen in an access authorization 
case.  Id. at 81 (normal is less then 2.5%; 2.6-2.7% is significant evidence of excess alcohol 
consumption; the individual’s result was 4.8%).  Finally, the DOE psychiatrist stated that the 
individual demonstrated non-verbal behaviors, including “masking” his face (i.e., placing his 
hands in front of his face) while answering questions, that have been correlated to lack of 
honesty in such interview situations.  Id. at 82-83.  
 
Based on the entire record in this proceeding, I find that the individual is still consuming alcohol 
in amounts that reasonably raise national security concerns.  Although he states that he has “cut 
back 50% in alcohol consumption” since the time of the PSI, Tr. at 56, his own testimony 
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demonstrates that he still drinks between two and three beers on an average night.  Although at 
the time of the PSI, the individual reported that he was drinking only premium beer, the cost of 
which limited his consumption, by the time of the hearing he was mixing premium beer with less 
expensive beer.  This more recent drinking formula does not reflect a successful self-imposed 
method for cutting back on alcohol consumption.  During the hearing he also reported that his 
sister, a nurse, advised him to maintain daily alcohol consumption of two beers to help stave off 
the heart disease that runs in their family.  Id. at 24.  There is no evidence in the record that beer 
consumption has the salutary effect his sister claims, nor that his sister made the statement to 
him.  In any event, it is difficult for me to accept that he continues drinking beer solely for 
medical purposes.  Even if I accept his recanting of the consumption figures he gave the DOE 
psychiatrist during the evaluation, the remaining testimony indicates that he consumes alcohol 
regularly in amounts that I am unable to quantify because of the inconsistency of his statements 
in that regard.  It does, however, appear to me that he minimizes the amount of alcohol he 
consumes.  For example, in describing his drinking habits at the time of the hearing, he first 
stated that he had “cut back 50% in alcohol consumption from [the time of his PSI.]”  Tr. at 55.  
Upon further questioning, however, he revealed that he still drank the same amount of beer, but 
believed that the alcohol content of lite beer was “a lot less.” He admitted, though, that he was 
“just sort of winging on this.” Id. at 56.  His relaxed attitude regarding cutting back on his 
alcohol consumption comports with his overall position that he does not believe that he has an 
alcohol problem.  Id. at 22.  In addition, the result of the CDT test, while only 75-80% 
significant, tends to support a conclusion that the individual is consuming more alcohol than he 
is reporting.  In sum, the individual has not convinced me that the DOE psychiatrist is incorrect 
in his professional evaluation that the individual drinks habitually to excess and suffers from 
alcohol abuse.  
 
The record in this proceeding also presents two conflicting sets of facts regarding what happened 
on April 26, 2003.  At the PSI, the individual contended that many of the facts his ex-wife 
related in her Petition for Order of Protection were fabricated.  The individual stated his belief 
that his ex-wife suffers from bipolar disorder, which causes her to become extremely upset and 
frustrated, and leads her to lash out at him.  PSI at 7.  He also stated that she refused to speak 
with a mental health professional, so the illness has not been diagnosed or treated.  Id. at 10, 26, 
27.   He reported that he had decided his ex-wife was bipolar from asking “knowledgeable 
people” to whom he had described his ex-wife’s symptoms.  Id. at 11.  He told the personnel 
security specialist that physical altercations had occurred three other times during their marriage, 
and in the past he would protect his face and let her hit him until she “[got] over it.”  Id. at 7-8.   
On that evening, however, “when she started doing it I said, I’m not gonna let you do this again 
and I held her arms and she resisted and eventually . . . after telling her to stop it several times 
she relaxed and I let her go and she went downstairs.”  Id. at 8.   He maintained that the Petition 
she later filed with the police was accurate to the extent she stated that she had pushed him and 
caused him to trip and fall down, “but then the whole thing was completely distorted and 
embellished where she said I had punched her and done this and done that and everything else.” 
Id. at 9.   He did state, however, that on the night of the domestic violence event, he had drunk 
four or five beers between 5 p.m. and 10 p.m., before the event occurred. Id. at 29.  He also 
stated that, because of dental work, he had eaten very little that day, and he thought that “the four 
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or five beers may have [had] more of an effect because I was not eating very much, but I was not 
drunk.” Id.   
 
The only significance of the April 26, 2003 domestic violence incident in this proceeding is 
whether it is further evidence of the individual’s alcohol problems that form the basis of the 
DOE’s security concerns.  If the individual consumed alcohol in such quantities that his behavior 
that evening was influenced by the alcohol, then the domestic abuse incident would contribute to 
a finding that the individual’s access authorization should not be restored.  Simply put, his ex-
wife’s version of the events supports a finding that his alcohol consumption played a role in his 
behavior that evening; his version would argue that it did not.  I find that his version, however, 
depends on a number of unsubstantiated premises, which I must accept as truth in order for his 
version to stand.  As a starting point, I am asked to accept the fact that his ex-wife is bipolar on 
the basis of his report of one or more informal opinions made by “knowledgeable people” who 
had not examined her.  In the absence of an opinion by a qualified medical expert, I am unable to 
accept this as fact.  Another premise I am asked to accept as fact is that he was not under the 
influence of alcohol at the time of the incident.  Although he maintains that he “was not drunk,” 
PSI at 29, he reported that he had had four or five beers earlier that evening and had eaten little 
that day.  There is simply too little in the record to convince me that his opinion about his 
sobriety is correct.  The individual has not established the truth of his version of the facts.   
 
The individual argues that the DOE psychiatrist reached his unfavorable evaluation of the 
individual based on a misunderstanding of what transpired on April 26, 2003.  Id. at 27.  The 
DOE psychiatrist testified at the hearing, however, that he would have reached a similar 
conclusion regarding the individual’s alcohol consumption without any consideration of the 
April 26 event.  The DOE psychiatrist explained that if the ex-wife’s statements in her Petition 
for Order of Protection were false regarding his drinking beer before the event, regarding his 
hitting her, and regarding the fact that these events had occurred with some regularity over the 
course of their marriage, he would not find that the individual met the criteria for alcohol abuse.  
Tr. at 87.  However, his opinion that the individual used alcohol habitually to excess would still 
stand, he testified, because the evidence for that condition was “very strong” and was based 
almost entirely on the individual’s own statements.  Id.   Based on the entirety of the record 
before me, I agree with the DOE psychiatrist.   
 
In the vast majority of access authorization proceedings in which alcohol use is at issue, the 
individual attempts to mitigate the DOE’s security concerns by establishing that he has been 
rehabilitated from, or has reformed, his behavior regarding alcohol consumption.  In the present 
case, however, the individual maintains that he does not have an alcohol problem.  Tr. at 22.  
Consequently, he has not abstained from alcohol nor has he engaged in any significant form of 
substance abuse therapy or counseling.  He stated at the hearing that he has cut back his daily 
alcohol consumption, though the evidence is far from clear concerning the degree to which he 
has cut back.  See, e.g., id. at 54-56.  There is also evidence that he is seeing a mental health 
professional, but he maintains that the visits concern family matters, not substance abuse matters.  
Id. at 25. 
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In his report and at the hearing, the DOE psychiatrist stated his requirements for rehabilitation 
and reformation.  As adequate evidence of rehabilitation, the DOE psychiatrist required that the 
individual be abstinent for two years, including either (a) 100 hours of active participation in 
Alcoholics Anonymous meetings over the course of one year, or (b) 50 hours of treatment in a 
professionally run alcohol treatment program over the course of six months.  As adequate 
evidence of reformation, the DOE psychiatrist required two years of absolute sobriety if he 
participated in either form of treatment described above, or three years of absolute sobriety if he 
did not.  Such evidence of rehabilitation or reformation would be inadequate if it were 
accompanied by any significant alcohol-related incidents or significant relapses into drinking, 
according to the psychiatrist’s report.   DOE Ex. 3 at 33-34.  Because the individual has 
continued to drink beer, he clearly cannot establish mitigation of the DOE’s security concerns 
under Criteria H and J by establishing adequate evidence of rehabilitation or reformation.   
 
In light of the individual’s current and historical consumption of alcohol, I have concluded that 
the individual has not demonstrated that his future alcohol consumption will not continue to 
present a security concern.  Accordingly, I find that the individual has not successfully resolved 
the security concerns raised by his excessive alcohol use and diagnosis of alcohol abuse.  
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not resolved the security 
concerns raised under Criteria H and J.  Therefore, the individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, the individual's access authorization should 
not be restored at this time. The individual may seek review of this Decision by an Appeal Panel 
under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: 
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Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 28, 2004 
 
Case Number:  TSO-0160  
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an 
access authorization (also called a security clearance).  The local DOE security office 
determined that information in its possession created substantial doubt about the 
individual’s eligibility for an access authorization under the Department of Energy 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As explained below, I have concluded that the individual’s access 
authorization should be granted. 
 

Background 
 
The individual works for a contractor at a DOE facility where some assignments require 
an access authorization.  The individual’s employer requested access authorization for the 
individual in late 2001.  He submitted a Questionnaire for National Security Positions 
(QNSP) in September 2001.  As a result of his responses on the QNSP, the local security 
office conducted an interview with the individual in June 2002.  Because the information 
the local security office obtained during that interview did not resolve concerns that the 
local security office had concerning his responses on the QNSP, the individual was sent 
for an interview with a DOE consultant psychiatrist on February 4, 2003.  The DOE 
psychiatrist produced an evaluative report for the local security office on February 24, 
2003.  The local security office issued a Notification Letter to the individual on August 4, 
2004.  The Notification Letter alleges that DOE has substantial doubt about the 
individual’s eligibility for a security clearance, based on disqualifying criteria set forth in 
section 710.8, paragraphs (h), (j), (k) and (l). 
 
The Notification Letter alleges that the individual has an illness or mental condition that, 
in the opinion of a psychiatrist, causes or may cause a significant defect in judgment or 
reliability.  See 10 C.F.R. § 710.8(h) (Criterion H).  This charge is based on the DOE 
psychiatrist’s evaluative report of the individual, in which he stated that the individual 
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suffers from Major Depressive Disorder, which he states is an illness that may cause a 
significant defect in judgment or reliability.   
 
The Notification Letter also alleges that the individual is a user of alcohol habitually to 
excess.  See 10 C.F.R. § 710.8(j) (Criterion J).  This allegation is based on the DOE 
psychiatrist’s evaluation of the individual.  In his report, the DOE psychiatrist stated that 
the individual was drinking alcohol habitually to excess from the early 1970s through the 
1990s, and is a user of alcohol habitually to excess until such time as he shows adequate 
evidence of rehabilitation or reformation.  According to the DOE psychiatrist’s report, the 
individual would need two years of abstinence from alcohol and all non-prescribed 
controlled substances, including 100 hours of attendance at Alcoholics Anonymous 
meetings with a sponsor or 50 hours of professionally led substance abuse treatment, to 
provide adequate evidence of rehabilitation.  In the absence of any organized treatment, 
the individual would need five years of sobriety to show adequate evidence of 
reformation.  The individual himself provided additional evidence of drinking to excess, 
including his statements to the DOE psychiatrist that he was drinking to the point of 
intoxication as recently as December 2002, two months before the evaluation.  He further 
admitted to the local security office that he was arrested for Driving Under the Influence 
(DUI) in 1982 and admitted himself into an inpatient substance abuse treatment center in 
1983.  In his interview with the DOE psychiatrist, he reported that he drank to 
intoxication at least once a month and frequently more, starting in high school and 
extending through his military service.  He stated that after he married in the late 1980s, 
he reduced his heavy drinking, and has drunk to intoxication roughly twice a year from 
then until the present.   
 
The Notification Letter also alleges that the individual used illegal drugs, including 
marijuana, cocaine, and mushrooms, from the 1970s through 2001.  See 10 C.F.R. 
§ 710.8(k) (Criterion K).   The DOE psychiatrist stated in his report that the individual “is 
or has been” a user of illegal drugs habitually to excess for a number of years between 
1972 and 1999.  In his report, the DOE psychiatrist stated that the individual could 
achieve reformation or rehabilitation from his illegal drug use by meeting the same 
requirements that he established for the individual’s reformation or rehabilitation from 
alcohol use.  Although the DOE psychiatrist understood that the individual’s last use of 
any illegal drug was in 1999, the local security office stated in the Notification Letter that 
his most recent use of marijuana was in “2000-2001.”  
 
Finally, the Notification Letter alleges that the individual “has engaged in unusual 
conduct or is subject to circumstances which tend to show that he is not honest, reliable, 
or trustworthy; or which furnishes reason to believe that he may be subject to pressure, 
coercion, exploitation or duress which may cause him to act contrary to the best interests 
of the national security.”  See 10 C.F.R. § 710.8(l) (Criterion L).   The information that 
raised the local security office’s concerns under this criterion relates to earlier 
determinations regarding the individual’s access authorization:  during his military 
service in the 1970s, his security clearance was suspended twice, for marijuana use and 
purchase; and a request for reinstatement of his access authorization was denied in 1986 
or 1987, due to his minimization of drug use.   
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Because of these security concerns, the case was referred for administrative review.  The 
individual filed a request for a hearing.  The local security office transmitted the hearing 
request to the Office of Hearings and Appeals (OHA), and the Director of OHA 
appointed me as the Hearing Officer in this case.  At the hearing I convened, the DOE 
Counsel called one witness, the DOE psychiatrist.  The individual, who represented 
himself, testified on his own behalf, and called six other witnesses:  his wife, his group 
leader, his therapist, his internist, a friend and co-worker, and another co-worker.  The 
local security office submitted 10 written exhibits.  The individual submitted a written 
answer to the Notification Letter and introduced three written exhibits. 
 

Standard of Review 
 
The applicable DOE regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of 
access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  In resolving questions about 
the individual’s eligibility for access authorization, I must consider the relevant factors 
and circumstances connected with the individual’s conduct.  These factors are set out in 
section 710.7(c): 
 

the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the voluntariness of participation; the 
absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation 
or recurrence; and other relevant and material factors. 
 

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when 
the existence of derogatory information leaves unresolved questions about an individual’s 
eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individual must come forward with 
evidence to convince DOE that granting or restoring his or her access authorization 
“would not endanger the common defense and security and would be clearly consistent 
with the national interest.”   See, e.g., Personnel Security Hearing, Case No. TSO-0118, 
29 DOE ¶ 82,771 at 85,616 (2004), and cases cited therein.  In addition, any doubt as to 
an individual’s access authorization eligibility shall be resolved in favor of the national 
security.  10 C.F.R. § 710.7(a).  For the reasons discussed below, it is my opinion that the 
individual has resolved the security concerns described in the Notification Letter, and 
therefore his access authorization should be granted. 
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Testimony of the Witnesses at the Hearing 

 
The Wife 
 
The individual’s wife testified that they had been married for 14 years.  Transcript of 
Hearing (Tr.) at 8.  Regarding her husband’s alcohol consumption, she stated that he has 
consumed no alcohol in the past six years.  Tr. at 16.  She also testified that he had 
received no treatment for alcohol problems; she has never felt that he had any alcohol 
problem.  Tr. at 10-11.  She stated that cooking wine is the only alcohol kept in the house.  
Tr. at 11.  As for the individual’s illegal drug use, the wife testified that he had smoked 
marijuana twice in 1998 or 1999; other than on those occasions, the individual had not 
used any illegal drugs in the course of their marriage.  Tr. at 12.  There has been no 
marijuana in the house since that time.  Tr. at 24.  She also testified that her husband has 
always seen therapists or psychologists on a regular basis about depression.  Tr. at 25. 
 
The Therapist 
 
The individual’s therapist testified that he voluntarily sought treatment from her in 
September 2004 for sleep disturbance, depressed mood, poor concentration, anxiety and 
irritability.  Tr. at 41.  His treatment included developing behavioral skills to manage his 
stress and anxiety.  Tr. at 42.  The individual had made her aware of his past history with 
alcohol and drugs, but she felt that they had no effect on his current work or home life, 
and consequently did not provide any treatment in that area.  Tr. at 45, 48.  Her best 
recollection was that the individual had informed her that his last use of alcohol had been 
two to two-and-one-half years before he came to her, and his last illegal drug use had 
been several years before.  Tr. at 46.  She also stated that, given the individual’s past 
history, she could understand why the DOE psychiatrist might have diagnosed him with 
major depressive disorder, and why others may have indicated that he was bipolar.  
Nevertheless, she testified that she diagnosed him as suffering from “generalized anxiety 
disorder with depressive features” and “was looking into attention deficit disorder.”  Tr. 
at 44-45.  She stated that he no longer needs treatment as intensely as he did when he 
came to her initially, but he could still benefit from continued learning.  Tr. at 42. 
 
The Internist 
 
The individual’s internist testified that he had been her patient since 2001.  She stated that 
she has not seen any evidence of alcohol consumption and has never observed any cause 
for concern in this regard.  Tr. at 75.  Nor was she aware of any problems related to the 
use of illegal drugs.  Tr. at 75.  She expressed no opinion regarding the DOE 
psychiatrist’s diagnosis of major depressive disorder, but rather stated that psychiatric 
illnesses were beyond her expertise and that a psychiatrist was managing the individual’s 
care in that arena.  Tr. at 76.   
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The Individual 
 
The individual represented himself at the hearing.  He testified a number of different 
times during the hearing, including on occasions when he was asking questions of other 
witnesses.  For example, while he was questioning his wife, he provided information 
about his alcohol use, illegal drug use, and mental health treatments, which I will discuss 
below.  During his wife’s testimony, he testified that from 1991 to 1995 he drank no 
alcohol.  Tr. at 20.   A number of stressful events related to teenage stepchildren, family 
illnesses and deaths, plant closures and household moves intensified during that period.  
Tr. at 18-20.  He sought medical help to cope with anxiety and stress, attended Alcoholics 
Anonymous for a four-month period, and threw out all the alcohol in the house.  Tr. 
at 18, 20.  As for use of illegal drugs, he stated that he used marijuana for a short period, 
roughly twice a month for no longer than six months in 1998 or 1999.   Tr. at 22-23.  He 
explained that his wife was using it to ease pain from a medical condition, and he was 
traveling for work more days than not, but he smoked with her occasionally to increase 
his libido, until he saw it was not effective and grew too uncomfortable with its illegality 
to continue.  Tr. at 22.  Finally, regarding his mental health, he testified that he was 
successfully treated for depression with electroconvulsive, or electric shock, therapy in 
1995.  Tr. at 23. 
 
In his direct testimony, the individual addressed a number of facts that he felt the DOE 
psychiatrist had ignored, misunderstood, or misconstrued at the time of his evaluation.  
He indicated that many of the facts he reported to the DOE psychiatrist during his 
evaluation were incorrect due to exaggeration, generalization, or poor recollection.   Tr. 
at 119, 128, 142-43.  At the hearing, he made an effort to report more accurately the 
frequency and amounts of alcohol and illegal substances that he used in the past.  Most of 
these corrections were minimal. See, e.g., Tr. at 118, 121, 130, 135, 137, 140, 142, 143 
(used substances “once” rather than “a few times,” attended events “three or four times” 
rather than weekly or monthly).  More important, all of these corrections were heard by 
the DOE psychiatrist, who remained in the hearing room throughout the proceeding.  
Some of the individual’s restatements bear mention, however.  Regarding his alcohol 
consumption, he pointed out that although the Notification Letter states that he “drank 
heavily” in April 1988, that finding was based on a narrative he attached to his 
September 2001 QNSP, which stated that his friends “smoked marijuana and drank 
heavily.”  DOE Exh. 9 at 13; Tr. at 56.  He admitted that he did consume alcohol at that 
time, but denied that he was drinking heavily.  Tr. at 56.  In addition, he testified, and 
referred to the next paragraph in his QNSP narrative, that he soon became involved in the 
Masonic Lodge and changed his friends.  Tr. at 56-57.  The individual also pointed out 
that although the Notification Letter stated that he admitted himself for inpatient 
treatment in 1983 and resumed drinking alcohol at some point after leaving treatment, he 
admitted himself for treatment of cocaine addiction, not alcohol.  Tr. at 60.  Finally, he 
pointed out that the Notification Letter indicated that in 1986 or 1987, the individual’s 
request to have his access authorization reinstated was denied “due to his minimizing his 
usage of drugs.”  Tr. at 62.  He testified that he did minimize his usage on his application 
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for access authorization in 1979, but on his request for reinstatement he explained 
everything, because this occurred after his inpatient treatment.  Tr. at 62-63.1 
 
The individual also testified concerning his current involvement with alcohol and illegal 
drugs.  He stated that he has consumed no alcohol since December 2002.  Tr. at 65.  He 
participated in no formal treatment process, nor attended Alcoholics Anonymous, but 
rather just stopped completely and on his own.  Tr. at 65.  He further stated that his 
principal motivation for abstaining is to prevent interaction of alcohol with the 
antidepressant medications he takes.  Tr. at 66.  He maintained at the hearing that until he 
met with the DOE psychiatrist, he was unaware of the interactions between alcohol and 
several of his prescribed medications.  Tr. at 149.  He also maintained that the warning 
labels on many of his medications did not clearly state that alcohol should not be 
consumed with them.  Tr. at 163.  Nevertheless, he admitted that he has known since his 
1983 inpatient treatment that alcohol should not be combined with antidepressants.  Tr. 
at 145.  While he testified that he has no intentions to consume alcohol in the future at the 
time of the hearing, he also stated that he had not focused on that issue.  Tr. at 66.   
 
As for his marijuana usage, the testimony emerged that he last used marijuana in 1999.  
Tr. at 68.  That last usage was the same as the one he described during his June 2002 
personnel security interview as having taken place two-and-a-half years ago earlier.  
DOE Exh. 8 at 38-39; Tr. at 68-69.  At the hearing, the individual was clear that he had 
no future intention to use illegal drugs:   “They’re not going to be part of my life.” Tr. at 
70.  He also stated that he now understands, for the first time, that because he holds an 
access authorization, the DOE is concerned with what he does outside of work as well as 
at work.  Tr. at 80, 168.   
 
With regard to his mental health issues, he stressed that he has sought out professional 
help for many years and in that respect he has exercised good judgment.  Tr. at 54.  In the 
early 1980s, according to the individual’s testimony, a marriage therapist believed that 
the individual was suffering from depression.  Tr. at 82.  She referred him to a 
psychiatrist, who diagnosed him with bipolar disorder and gave him medications 
accordingly.  Tr. at 82.    More recently, he has been diagnosed with attention deficit 
disorder (ADD), and currently Ritalin is the only medication he is taking for treatment of 
a mental health issue.  Tr. at 83.2   
 
Other Witnesses 
 
The individual’s group leader stated that the individual is very professional and thorough 
in his work.  Tr. at 30.  He also testified that in the three years they have been working 
together, he has never observed the individual on the job as intoxicated or impaired in 
                                                 
1  In the narrative he attached to his September 2001 QNSP, he wrote, “During my attempt to 
reactivate my security clearance [in 1986 or 1987], I denied and minimized my past drug use.  . . .  My 
clearance was denied 4/2/87.”  Ex. 9 at 12.   
2  His current treating psychiatrist did not appear at the hearing, but provided the individual with a 
written statement to the effect that he is being treated for dysthymia and ADD, and is compliant with 
treatment, “including medication (i.e. Wellbutrin and Ritalin) and counseling.”  Individual’s Exhibit B. 
 



 7

any way, whether from alcohol or drug use or from a mental health standpoint.  Tr. at 32, 
37. 
 
A co-worker of the individual stated that he has known him through work for the past 
four years and sees him on a daily basis.  Tr. at 107.  He testified that he has never seen 
the individual drink, nor has he ever observed him impaired in any manner.  Tr. at 107.  
He further testified that he has never seen the individual use any illegal drugs, and any 
drug use would seem at odds with the individual’s character.  Tr. at 108.  Finally, he 
stated that he had personal knowledge that the individual is very concerned and 
compliant with security rules.  Tr. at 109.   
 
A co-worker who also sees the individual on a social basis also testified.  He stated that 
he has been acquainted with the individual for 14 years.  Tr. at 97.  In that time he has 
never seen the individual drink, and can recall the individual turning down an offer of a 
glass of wine at his house.  Tr. at 100.  He was unaware that the individual had ever used 
any illegal drugs during the 14 years of their friendship.  Tr. at 99.  He further stated that 
the individual had recently told him that he was having some mental health issues, but the 
witness had never observed any behavior that concerned him.  Tr. at 99-100. 
 
The DOE Psychiatrist 
 
After he had heard the testimony of the other witnesses at the hearing, the DOE 
psychiatrist testified.  He explained the conclusions he reached in his evaluation report 
and the bases for those conclusions that he formed during his evaluation of the individual.  
He then expressed his opinion of the individual’s current status with regard to alcohol 
consumption, illegal drug use, and other mental health issues, in light of the testimony he 
heard at the hearing.   
 
With respect to the individual’s use of alcohol, the DOE psychiatrist testified that, on the 
basis of his evaluation of the individual, he concluded that the individual had suffered 
from alcohol abuse in 1983, and there was strong evidence that he had used alcohol 
habitually to excess in the past.  Tr. at 176-77.  He did not find that the individual was 
alcohol dependent, and stated that there was no evidence that the individual had abused 
alcohol since the early 1980s.  Tr. at 188.  He found only weak evidence that the 
individual was currently a user of alcohol habitually to excess:  the individual had 
admitted that he became intoxicated twice a year, which the DOE psychiatrist stated did 
not constitute habitual use in his opinion.  Tr. at 177.  Nevertheless, because of the 
individual’s past history with alcohol, he felt the individual should not be using alcohol to 
excess at all, Tr. at 177, and he stated that he equated intoxication with excess.  Tr. 
at 185.  As adequate evidence of rehabilitation from habitual excessive alcohol use, the 
DOE psychiatrist required either 100 hours of Alcoholics Anonymous meetings with a 
sponsor or 50 hours in an alcohol treatment program, in combination with two years of 
abstinence from alcohol.  As adequate evidence of reformation from habitual excessive 
alcohol use, he required five years of abstinence in the absence of participation in 
Alcoholics Anonymous or an alcohol treatment program.  Tr. at 177-78.  Based on the 
evidence presented at the hearing, the DOE psychiatrist conceded that the individual was 
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not currently a user of alcohol habitually to excess, in light of the evidence that, despite 
two episodes of intoxication in December 2002, he drank rarely in the two years 
preceding that month and not at all since then.  Tr. at 190-91, 194.  Nevertheless, he 
maintained that the individual had used alcohol habitually to excess in the past, and had 
not shown adequate evidence of rehabilitation or reformation.   Ultimately, though he 
acknowledged that the individual was “doing the right things for all the right reasons,” he 
stated his opinion that the individual’s two years and three months of abstinence from 
alcohol since December 2002 was not enough to show adequate evidence of reformation.  
Tr. at 204. 3 
 
With respect to the individual’s use of illegal drugs, the DOE psychiatrist testified that, 
on the basis of his evaluation of the individual, he determined that the individual had last 
used marijuana in 1999, following a history of use of several illegal drugs throughout the 
1970s and 1980s.  Tr. at 181.  As adequate evidence of rehabilitation or reformation from 
illegal drug use, the DOE psychiatrist stated in his report the same treatment and time 
limits as he required for use of alcohol habitually to excess.  Tr. at 182.  Although the 
individual’s last use of marijuana was four years before the evaluation, the DOE 
psychiatrist was unwilling to state that those four years constituted adequate evidence of 
reformation from illegal drug use because he believed that the individual was not honest, 
reliable, or trustworthy with respect to drug use.  Tr. at 181.  At the hearing, however, the 
DOE psychiatrist acknowledged that more than five years had now passed since the 
individual’s last use of marijuana, Tr. at 182, and he concluded that the individual had 
shown adequate evidence of reformation from his illegal drug use. 
 
Finally, with respect to the individual’s mental health issues, the DOE psychiatrist 
diagnosed the individual as suffering from major depressive disorder, a condition that 
could cause a significant defect in his judgment or reliability.  Tr. at 184.  At the hearing, 
he explained how he arrived at this diagnosis.  The individual had stated during his 
personnel security interview in June of 2002 that he had obtained significant relief from 
electroconvulsive therapy, and the DOE psychiatrist wrote in his evaluation report that 
such relief “is very strong evidence that he had Major Depression, since this is the only 
type of depression that is helped at all by electro[convulsive] therapy.”  DOE Exh. 3 at 13 
n.26.  The  DOE psychiatrist reiterated this position at the hearing.  Tr. at 183.  In any 
event, the DOE psychiatrist determined that the individual meets the criteria for Major 
Depression set forth in the Diagnostic and Statistical Manual of the American Psychiatric 
Association, Fourth Edition, Text Revision (DSM IV-TR).  DOE Exh. 3 at 26-27.  The 
DOE psychiatrist determined that the individual had suffered a major depressive episode 
in 1995, and suspected from his history that the disorder was recurrent.  Id. at 27.   
 
The DOE psychiatrist also discussed diagnoses that other doctors had applied to the 
individual.  In 1990 the individual was diagnosed with bipolar disorder.  Id. at 12.  The  
DOE Psychiatrist testified that bipolar disorder is another condition that responds well to 
electroconvulsive therapy, since one of its components is major depression.  Tr. at 183.  

                                                 
3  The individual presented no evidence of participation in Alcoholics Anonymous or other alcohol 
treatment program since December 2002, so mitigation of the concern through rehabilitation was not at 
issue. 
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However, after reviewing the medical records from the physician who made the diagnosis 
of bipolar disorder, the DOE psychiatrist found the bases for that diagnosis to be weak at 
best.  Tr. at 183;  DOE Exh. 3 at 12 n.24.  He also stated that other health professionals 
including his current doctor and counselor, had diagnosed the individual with dysthymia 
and, most recently, attention deficit disorder (ADD).  Tr. at 183, 196.  He conceded that 
dysthymia, which he described as being depressed more days than not for at least two 
years, Tr. at 183, was “a reasonable way of conceptualizing” the chronic depression that 
has accompanied the individual through his adult life.  Tr. at 195.  Nevertheless, the DOE 
psychiatrist did not make the same diagnosis.  As for the diagnosis of ADD, the DOE 
psychiatrist testified that he did not see any evidence of the disorder when he was 
evaluating the individual, but he did not assess the individual specifically for that concern 
at the time.  Tr. at 201.  In any event, because he does not consider ADD a condition that 
causes or may cause a significant defect in judgment or reliability, Tr. at 202, a diagnosis 
of that condition would have no bearing on this proceeding. 
 
The DOE psychiatrist summarized his concerns about the individual’s depressive 
disorder: 
 

Q. (by Mr. Schwartz)  Finally, regarding Criterion H, you found 
that major depressive disorder is the kind of illness or mental condition 
that can cause a significant defect in judgment or reliability for as long as 
[the individual] continues to use alcohol or drugs habitually to excess. 
 

A.  Until such time as he is showing adequate evidence of 
reformation, simply because he has said that he had – that he tends to use 
alcohol and drugs when he’s been anxious or depressed in the past.  So 
you want to have him get to that point where even if he got anxious or 
depressed, he wouldn’t go back to using illegal drugs or alcohol.   
 

Q.  And [because] you’re not comfortable  saying that he had 
shown adequate evidence of reformation or rehabilitation for his alcohol 
problem, you would find that his major depressive disorder . . . could still 
cause defect in judgment, because he hasn’t achieved five years of 
reformation? 
 

A.  Yes. 
 

Q.  Under alcohol, not under drugs anymore, but if under alcohol 
alone? 
 

A.   Yes, although if he got  . . . very depressed and anxious again, 
he could go back to using drugs.  But I’m making the opinion as of now, I 
think the likelihood of that is low. 

 
Tr. at 205. 
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Findings of Fact and Analysis 

 
This case presents a unique challenge.  The individual testified that he unintentionally 
provided discrepant information because he is prone to exaggeration.  He testified that he 
had no idea that, for example, certain exaggerations he made during his psychiatric 
examination would be taken literally.  Tr. at 93.  After considering all the testimony, it is 
my impression that the individual has a poor memory.  When attempting to respond to 
requests for information about earlier stages in his life, he tends to generalize and 
overstate rather than understate.  The unfortunate result of this tendency is that I cannot 
ascribe the usual weight to his testimony, as I cannot fully rely on its accuracy.  In 
addition, the individual’s wife’s memory is not entirely reliable, but in her case she tends 
to understate rather than overstate.  Thus, for example, she cannot recall her husband 
having a single alcoholic drink in six years, while the individual testified that he was 
intoxicated twice in December 2002.  I have made every effort to ascertain the truth of 
the facts that have a bearing upon the decision that I am charged to make.  Nevertheless, 
in the event I cannot reconcile discrepancies in facts, I am bound by the governing 
regulations to resolve such matters in favor of the national security. 
 
A diagnosis of an illness or mental condition that causes or may cause a significant defect 
in judgment or reliability (Criterion H) raises concerns regarding a person’s willingness 
or ability to protect classified information, and drinking alcohol habitually to excess 
(Criterion J) may impair social or occupational functioning, increasing the risk of an 
unauthorized disclosure of classified information.  Using illegal drugs (Criterion K) 
likewise increases that risk and at the same time raises concerns regarding a person’s 
willingness to abide by established rules and regulations.  The local security office had a 
substantial basis in the record for raising these concerns.  Upon consideration of the 
evidence presented at the hearing, however, I find that the individual has sufficiently 
mitigated all of the concerns raised in the Notification Letter. 
 
Criterion H:  Illness or Mental Condition 
 
The individual has sought treatment and counseling from mental health professionals for 
much of his adult life.  He has been diagnosed by doctors and counselors with various 
forms of depression, as well as bipolar disorder and attention deficit disorder.  His current 
psychiatrist, who did not appear as a witness, has been treating him for dysthymia and 
ADD.  Ind. Exh. B.  The DOE psychiatrist’s opinion was that he suffers from major 
depressive disorder, possibly recurrent.  According to the DOE psychiatrist, ADD is not a 
condition that “causes, or may cause, a significant defect in judgment or reliability.”  Tr. 
at 202; see 10 C.F.R. § 710.8(h).  A diagnosis of ADD is, therefore, irrelevant to this 
proceeding.  The individual’s most recent therapist at the time of the hearing diagnosed 
him as suffering from “generalized anxiety disorder with depressive features.”  She did 
not believe that he was currently suffering from major depression, but stated that, given 
his history, she could understand why the DOE psychiatrist may have diagnosed him with 
that condition.  Tr. at 44.   The DOE psychiatrist supported his diagnosis of major 
depressive disorder with the uncontroverted evidence that electroconvulsive therapy 
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(ECT) administered in 1995 provided the individual with remarkable relief from his 
symptoms, and that ECT is successful only in cases of major depression.  I am convinced 
that the individual suffered at least one episode of major depression in 1995, and may be 
subject to future episodes. 
 
The security concern in the individual’s case is not that he suffers from some form of 
depression, but that this condition is co-existent with using alcohol and illegal drugs 
habitually to excess.  It is the combination of conditions that the DOE psychiatrist 
determined “may cause a significant defect in judgment or reliability.”  DOE Exh. 3 
at 38.  He conditioned this concern by stating, both in his evaluation report and in his 
testimony, that it would remain a concern “until such time as he is showing adequate 
evidence of rehabilitation or reformation from using both alcohol and illegal drugs 
habitually to excess.” Id.; Tr. at 184.  As discussed below, I am convinced that he no 
longer uses alcohol or illegal drugs habitually to excess and will not do so in the future.  
Consequently, the DOE psychiatrist’s diagnosis of major depressive disorder, standing 
alone, no longer raises security concerns under Criterion H.  I conclude that the 
individual has successfully mitigated the DOE’s concerns under that criterion. 
 
Criterion J:  Use of Alcohol Habitually to Excess 
 
The individual has recounted his history of involvement with alcohol at least three times 
in the course of this most recent evaluation of his eligibility to retain his access 
authorization:  during a personnel security interview in June 2002, during his evaluation 
by the DOE psychiatrist, and at the hearing.  Many of the details he provided regarding 
past usage have not been consistent.  He has explained that he is prone to exaggeration, 
and exaggerated particularly during his interview with the DOE psychiatrist.  Tr. at 142.  
I find it unusual that an individual would overstate, rather than understate, his 
involvement with alcohol in a situation where his eligibility for access authorization is 
being considered.  Nevertheless, the factual discrepancies present in his narrations of his 
personal history of alcohol consumption have little bearing on my decision in this case.  
His exaggerations, if such they were, led the DOE psychiatrist to conclude that the 
individual had used alcohol habitually to excess in the past.  They did not support a 
diagnosis of alcohol dependence or alcohol abuse, though the DOE psychiatrist 
determined that the individual had suffered from alcohol abuse in 1983.  I also observe 
that his statements concerning his more recent use of alcohol have been consistent.  I 
have no reason to deem this information unreliable. 
 
The DOE psychiatrist based his conclusion that the individual was currently using 
alcohol habitually to excess on two factors, “his long history of using habitually to excess 
and his lack of a period of adequate evidence of rehabilitation or reformation.”  
DOE Exh. 3 at 34.  The latter factor is based on the individual’s admission, which he 
does not contend is an exaggeration, that he was intoxicated twice in December 2002, 
two months before his evaluation by the DOE psychiatrist.  Id.. at 23.  At the hearing, the 
DOE psychiatrist testified that he had strong evidence that the individual had been a user 
of alcohol habitually to excess in the past, and weak evidence that he was currently such 
a user on the basis of his December 2002 intoxications.  Tr. at 176-77.  He continued: 
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And I say it’s weak in the present, because when asked, he admitted to me 
that he was getting intoxicated twice a year.  Now, that’s not really 
habitually, and if somebody didn’t have a past history where the evidence 
was strong of using alcohol habitually to excess, I wouldn’t make an issue 
of it.  But in order to show adequate evidence of reformation from  . . . 
using alcohol habitually to excess, he really shouldn’t be using it to excess 
at all.  And the other issue was that at some time in the past [1983] he did 
suffer from alcohol abuse. . . . So given that he had a past history of 
alcohol abuse, given that he had strong evidence that he had used it 
habitually to excess, and weak evidence that he was currently using it 
habitually to excess, my opinion was [that he was a user habitually to 
excess].  

 
Tr. at 177.  When questioned later in the hearing, however, in light of the evidence that 
the individual had not consumed any alcohol since December 2002, the DOE psychiatrist 
testified, “Well, as I said, I’m willing to say that you’ve used it excessively twice in the 
past two years, and to me that would be twice too many.  So . . . I’ll rescind the word 
[habitual] about your current drinking and . . . say you just drank to excess twice in the 
year you saw me.”  Tr. at 194. 
 
There is no evidence in the record that the individual has attended Alcoholics 
Anonymous or obtained any other form of treatment for his alcohol problem in at least 15 
years.  Therefore, the individual has not mitigated the DOE’s legitimate concerns about 
his alcohol use through rehabilitation.  The sole question is whether he has mitigated 
those concerns through reformation, that is, by changing his drinking habits.  As adequate 
evidence of reformation from habitual excessive alcohol use, the DOE psychiatrist 
required five years of abstinence in the absence of participation in Alcoholics 
Anonymous or an alcohol treatment program.  Tr. at 177-78.    The DOE psychiatrist did 
not diagnose the individual with alcohol dependence, nor with alcohol abuse more 
recently than 1983, more than 20 years ago.  During the hearing, the DOE psychiatrist 
determined that the individual did not currently drink alcohol habitually to excess, but 
continued to maintain that he had in the past.  At the time of the hearing, the individual 
had been abstinent for more than two years.   
 
At the hearing, the individual testified that he has given up alcohol completely and has no 
intention of drinking alcohol again.  Tr. at 66.  He stated that through the course of this 
personnel security proceeding, he has learned about the interaction between alcohol and 
the various medications he takes to treat his depression as well as a number of physical 
disorders.  Tr. at 149.  He further testified, “And after everything I’ve read [online about 
drug interactions], it’s obvious to me that for me to ever have a drink again would be 
ridiculous.” Id.  While I recognize that the individual must have been aware of the 
dangers of interaction of alcohol with prescribed medications as early as 1983, I find he 
did not take those warnings to heart until his interview with the DOE psychiatrist.  He 
also emphasized his maturity and the changes in lifestyle and attitude he has undergone 
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since the 1970s and 1980s, when he freely consumed alcohol and illegal drugs.  Tr. 
at 211.   
 
In reaching a decision whether the individual’s involvement with alcohol presents a 
current concern for the national security, I have taken into consideration a number of 
factors:  the individual’s period of abstinence, his reasons for abstaining, his non-habitual 
use of alcohol for several years preceding abstinence, the absence of alcohol (except 
cooking wine) in the house, the DOE psychiatrist’s opinion at the hearing that the 
individual no longer uses alcohol habitually to excess, and my assessment of the 
individual’s sincerity and straightforwardness.  I also consider the DOE psychiatrist’s 
definition of what constitutes adequate evidence of rehabilitation or reformation:  “[T]o 
me adequate evidence of rehabilitation or reformation is a degree of rehabilitation or 
reformation where your risk of relapse in the next five years is low.  And to me, low is 
five or ten percent or less.”  Tr. at 179.  I conclude that the DOE psychiatrist’s opinion 
that the individual used alcohol habitually to excess in the past raises legitimate security 
concerns under Criterion J.  Nevertheless, after assessing all the evidence presented in 
this proceeding, I am convinced that the individual has now reformed his habitual use of 
alcohol to excess and therefore has successfully mitigated the DOE’s concerns under that 
criterion. 
 
Criterion K:  Use of Illegal Drugs Habitually to Excess 
 
The evidence presented in this proceeding establishes that the individual used a variety of 
illegal drugs in the 1970s and 1980s.  In addition, he voluntarily admitted himself into a 
residential treatment program for cocaine abuse in 1983.  At some point after completing 
that program, the individual resumed using illegal drugs, in the form of marijuana.  His 
last use of marijuana occurred in 1999.   
 
In his evaluation report, the DOE psychiatrist stated that he found no evidence that the 
individual was dependent on illegal substances or that he was suffering from substance 
abuse at the time of the evaluation.  He did, however, determine that the individual had 
used illegal drugs habitually to excess, and that five years of “absolute sobriety” would 
be needed to establish adequate evidence of reformation from illegal drug use.  At the 
time of the evaluation, the individual’s last use of marijuana was four years earlier, and 
the DOE psychiatrist was unwilling to accept that period of sobriety as adequate evidence 
of reformation.  DOE Exh. 3 at 36.   
 
At the hearing the DOE psychiatrist expressed his opinion that the individual now 
showed adequate evidence of reformation from his use of illegal substances habitually to 
excess.  Tr. at 202.  I concur with the DOE psychiatrist’s conclusion.  By the date of the 
hearing, well more than five years had now passed since the individual’s last use of 
marijuana.  The individual stated his reasons for using marijuana in his testimony, and 
acknowledged his poor judgment in choosing the substance as a remedy.  Tr. at 70-71.  I 
also consider the extent to which the individual used marijuana in the past:  within the 
last twenty years, he used illegal drugs for a limited period in 1999, and during another 
period eight or nine years before that.  Tr. at 70.  There is no evidence before me that 
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contests these facts.  On the other hand, I have the DOE psychiatrist’s opinion that the 
individual’s abstinence from illegal drug use since 1999 is adequate evidence of 
reformation by his definition, that is, that the individual’s risk of relapse in the next five 
years is five to ten percent or lower.  After considering the record before me, including 
the individual’s past pattern of use, current abstinence, and acknowledgment of his past 
poor judgment, as well as the DOE psychiatrist’s testimony, I find that the individual has 
reformed his habitual use of illegal drugs and therefore has successfully mitigated the 
local security office’s national security concerns under Criterion K.  
 
Criterion L:  Honesty, Reliability and Trustworthiness 
 
The Notification Letter listed as bases for its Criterion L concerns two sets of events that 
tend to show that the individual is not honest, reliable or trustworthy.  The first revolves 
around a 1987 denial of his request for reinstatement of his access authorization.  The 
concern is not the denial itself, but the fact the denial was based on the individual’s 
minimization of his use of illegal drugs.  Contrary to the individual’s testimony at the 
hearing, the bulk of the evidence establishes that he did minimize his use of illegal drugs 
during the 1986-1987 access authorization reinstatement proceeding.  See, e.g., DOE 
Exh. 11 (1987 notification letter stating that he underreported alcohol and cocaine use 
during a personnel security interview); DOE Exh. 9 at 12 (narrative attachment to his 
September 2001 QNSP:  “During my attempt to reactivate my security clearance [in 1986 
or 1987], I denied and minimized my past drug use.  . . .  My clearance was denied 
4/2/87.”)  From my observation of the individual’s behavior and demeanor throughout 
this proceeding, I have concluded that he has not deliberately falsified information.  He 
has, however, a poor memory of past events, as evidenced by his relying on notes and 
files of documents in situations where others would be able to produce accurate 
information from their memory.  I believe his statement at the hearing that he corrected 
his 1979 minimizations of drug use in his 1986 QNSP was a matter of not remembering 
correctly and speaking without being able to research his notes, rather than a deliberate 
attempt to place his unreliable behavior farther into the past than it actually occurred.  In 
any event, the individual set forth all the details of his past involvement with illegal drugs 
in his September 2001 QNSP.  I find that the individual’s steps toward reliability and 
good judgment, and away from alcohol and illegal drug use have been gradual and 
steady.  Although he clearly intended to mislead the DOE as recently as the late 1980s, 
that behavior is nearly 20 years old, and had been replaced by appropriate conduct.   
 
The second set of facts supporting the DOE’s Criterion L concerns occurred while the 
individual was in the military.  His military security clearance was suspended twice, once 
for using marijuana, and a second time for purchasing four ounces of marijuana.  Such 
behavior, which violates federal and local law, clearly raises security concerns, 
specifically regarding whether an individual is unlikely to obey other laws or regulations, 
particularly with respect to the required handling of classified information and special 
nuclear material.  I do note, however, that the drug use that led to the suspensions 
occurred at least 30 years ago, when the individual was no more than 22 years old.  If 
these incidents represent a pattern of arrests, this pattern ended after he left the military in 
1976, as there is no evidence in the record of any arrests since that time.  If  these 
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incidents represent a pattern of involvement with marijuana, the evidence at the hearing 
established that the pattern was broken by 1999, and even the DOE psychiatrist testified 
that he had no concern in this regard.   
 
The individual has mitigated the DOE’s Criterion L concerns.  While I recognize that the 
individual suffers from poor long-term memory, I am convinced that he has matured and 
improved his judgment in the 20 years that have passed since the last of the incidents that 
raised security concerns for the DOE.  I am further convinced that it is extremely unlikely 
that the individual will attempt to mislead the DOE or, as stated in the above section, 
engage in questionable activities involving illegal drugs in the future.   
 

Conclusion 
 
Based on the record in this proceeding, I find that the individual has resolved the security 
concerns under 10 C.F.R. § 710.8(h), (j), (k) and (l) that the local security office specified 
in its Notification Letter.  For the reasons explained in this decision, I find the individual 
demonstrated that granting his access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.  
Accordingly, it is my decision that the individual’s access authorization should be 
granted. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 12, 2006 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 2, 2004 
 
Case Number:   TSO-0162 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 A local DOE 
Security Office (LSO) suspended the individual’s access authorization pursuant to the provisions of 
Part 710. In this Decision I will consider whether, on the basis of the testimony and other evidence 
in the record of this proceeding, the individual’s access authorization should be restored. As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the individual’s access authorization should not be restored. 
 
I. Background 
 
For several years, the individual has been employed in a position that requires him to hold a DOE 
security clearance. On December 19, 2002, the police arrested the individual and charged him with 
Driving Under the Influence (DUI) of alcohol, Careless Driving, and Criminal Damage to Property. 
The LSO conducted a Personnel Security Interview (PSI) with the individual on March 6, 2003 
(March 2003 PSI) to obtain information regarding the circumstances surrounding the DUI arrest and 
the extent of the individual’s alcohol use. After the PSI, the DOE referred the individual to a board-
certified psychiatrist (DOE consultant-psychiatrist) for a forensic psychiatric evaluation. The DOE 
consultant-psychiatrist examined the individual in September 2003, and memorialized his findings 
in a report (Psychiatric Report or Exhibit 3).  In the Psychiatric Report, the DOE consultant-
psychiatrist opined that the individual suffers from alcohol abuse. The DOE consultant-psychiatrist 
also found that the individual did not present evidence of adequate rehabilitation or reformation.  
 
In August 2004, the LSO initiated formal administrative review proceedings. The LSO first 
informed the individual that his access authorization had been suspended pending the resolution of 
certain derogatory information that created substantial doubt regarding his  
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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continued eligibility to hold a security clearance.  In a Notification Letter that it sent to the 
individual, the LSO described this derogatory information and explained how that information fell 
within the purview of one potentially disqualifying criterion. The relevant criterion is set forth in the 
security regulations at 10 C.F.R. § 710.8, subsection j (Criterion J).2  
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations and requested an administrative review hearing. On November 5, 2004, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. 
Subsequently, I convened a hearing within the regulatory time frame specified by the Part 710 
regulations. 
 
At the hearing, five witnesses testified. The LSO called one witness and the individual presented his 
own testimony and that of three witnesses.  In addition to the testimonial evidence, the LSO 
submitted 22 exhibits into the record; the individual tendered 21 exhibits. On February 11, 2005, I 
received the hearing transcript (Tr.) at which time I closed the record in the case.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, the 
standard in this proceeding places the burden on the individual because it is designed to protect 
national security interests.  This is not an easy burden for the individual to sustain. The regulatory 
standard implies that there is a presumption against granting or restoring a security clearance.  See 
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national 
interest” standard for granting security clearances indicates “that security determinations should err, 
if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. 
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that restoring 
his access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is afforded a full 
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710 
regulations are drafted so as to permit the introduction of a very broad range of evidence at 
personnel security hearings.  Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 
710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of evidence to 
mitigate the security concerns at issue. 

 

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  
10 C.F.R. § 710.8 (j).   
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all 
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a 
person’s access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to 
resolve any doubt as to a person’s access authorization eligibility in favor of the national security. 
Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites one potentially disqualifying criterion as the basis for 
suspending the individual’s security clearance, i.e., Criterion  J. The LSO provides the following 
information to support its reliance on Criterion J in this case. First, a DOE consultant-psychiatrist 
diagnosed the individual as suffering from alcohol abuse in September 2003.  Second, the police 
have arrested the individual three times for incidents involving alcohol. Third, the individual’s ex-
spouse filed a Petition for Order Prohibiting Domestic Violence in 1998, citing information about 
the individual’s excessive use of alcohol in her petition.  
 
The information set forth above clearly constitutes derogatory information that raises questions 
about the individual’s alcohol use.  Excessive alcohol consumption is a security concern because the 
behavior can lead to the exercise of questionable judgment, unreliability, and a failure to control 
impulses, and can increase the risk that classified information may be unwittingly divulged. See 
Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline G, ¶ 21. 
 
IV. Findings of Fact  
 
Most of the facts in this case are uncontested. Where there are discrepancies in the record, I will 
note them as appropriate. 
 
The individual’s excessive consumption of alcohol has resulted in his being arrested three times. 
The individual’s first alcohol-related arrest occurred in the 1980s when he was 18 or 19.3 Tr. at 18, 
25.  
 
The individual’s second alcohol-related arrest occurred in 1986 when he was arrested for Driving 
While Intoxicated (DWI).  According to the record, the individual consumed four to five beers over 
a two to three hour period at a lounge before he attempted to drive  

                                                 
3  The individual admitted at the hearing that the arrest in question did in fact occur. However, he maintained that the 
arrest was “totally wrongful on the police’s part.”  Id. at 25. The individual explained at the hearing that he had 
consumed “some” beers on the date in question after having played pool at a pool hall. Id. The individual testified that 
when he exited the pool hall, he and a friend discovered that the friend’s car had been vandalized. Id. The individual 
related that his friend called the police to report the incident. Id. According to the individual, after the police arrived at 
the scene, the police arrested him for public intoxication. The individual testified that he spent the night in jail and then 
pled guilty to the charges so he could get released and go to work. Id. at 26. 
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home. Ex. 11 at 47.  He does not remember the details leading up to the arrest. Id. at 48-50. He 
does, however, admit that he felt highly intoxicated before he decided to drive his vehicle on the 
date in question. Id. at 47. The individual testified that the charge connected with his 1986 DWI 
arrest was dismissed on a technicality. Tr. at 18, 29.  
 
The most recent alcohol-related arrest occurred in December 2002. The circumstances surrounding 
this arrest are as follows. On December 18, 2002, the individual consumed between four and seven 
beers while bowling with friends. 4 Ex. 8 at 13. He left the bowling alley and started to drive home 
sometime after midnight on December 19, 2002. Ex. 20.  In route home, the individual fell asleep 
while driving his vehicle. Ex. 8 at 17, Ex. 3 at 4.  The individual apparently lost control of his 
vehicle causing it to veer off the road, hit a road sign, and blew out a tire. Ex. 8 at 20, Ex. 3 at 4.  
Immediately after the accident, the individual decided to leave his vehicle and walk home. Ex. 3 at 
4.   To keep warm, the individual reports that he consumed three miniature bottles of 101 proof 
liqueur5 as he started walking. Id.  Soon thereafter, the police arrived on the scene of the accident 
and found the individual nearby. According to the police report, the police officer on the scene 
detected an odor of alcohol on the individual’s breath. Ex. 20.  At the request of the police officer, 
the individual performed a field sobriety test. Id. The individual failed the test. Id. The police called 
an ambulance to transport the individual to the hospital because he had a laceration on his head. Id.  
While at the hospital, the individual agreed to have his blood drawn and tested for alcohol. Id. The 
individual’s blood alcohol level (BAC) measured .16. Ex. 8 at 28.  Two hours later, the police 
administered a breathalyzer to the individual at the police station. Id.  This time, the individual’s 
BAC measured .14. 
 
The individual pled guilty in March 2003 to the 2002 DUI charges.  Ex. 19.  The court dismissed 
the others charges connected with the December 2002 arrest as part of a plea arrangement. Id. The 
court ordered the individual to pay court costs and fees, undergo a Drug and Screening Assessment 
Evaluation, attend a DUI school, and remain on unsupervised probation until March 2004. Id, Ex. 
18. 
 
In addition to the three alcohol-related arrests described above, the individual’s ex-wife filed a 
Petition for Order Prohibiting Domestic Violence (Petition) against the individual on March 3, 1998 
in which she complained of her ex-husband’s alcohol use. Ex. 21.  Specifically, the individual’s ex-
wife provided a sworn statement to accompany her Petition in which she attested that the individual 
“gets to my home at all hours. Squeals out driving drunk. He has my twelve year old drive because 
he is too drunk.” Id. On March 4, 1998, a judge issued a Temporary Restraining Order Prohibiting 
Domestic Violence and Order to Appear to the individual. Id.  One week later, on March 13, 1998,  

                                                 
4 The individual told the personnel security specialist in 2003 that he had consumed four beers between 6:00 p.m. and 
11:45 p.m. on the night in 2002 that he was arrested,.  Ex. 8 at 13.  The individual told the DOE consultant-psychiatrist 
that he drank seven beers between 5:30 pm and 12:30 a.m on the night he was arrested. Ex. 3 at 4. 
 
5  The individual claimed that he had purchased the three miniature liqueurs to give to friends.  Ex. 8 at 21.  It was for 
this reason, according to the individual, that he had the liqueurs in his possession when he drove his vehicle off the road. 
Id. 
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a judge issued an Order Prohibiting Domestic Violence based on the Petition filed on March 3, 1998 
that is referenced above.6 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing. In resolving the question of the 
individual’s eligibility for access authorization, I have been guided by the applicable factors 
prescribed in 10 C.F.R. § 710.7(c).7 After due deliberation, I have determined that the individual’s 
access authorization should not be restored at this time.  I cannot find that such restoration would 
not endanger the common defense and security and would be clearly consistent with the national 
interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 

 
A. The Individual’s Testimonial and Documentary Evidence 
 

The individual admitted at the hearing that he has experienced problems with alcohol in the past.  
Tr. at 10.  He argues, however, that he has reformed his ways and overcome his problems with 
alcohol.8 Id.  
 
To support his position, the individual testified that he last consumed alcohol on Christmas Day in 
2004. Id. at 30.  He added that from the date he was arrested for DUI in December 2002 until March 
2003, he abstained totally from alcohol. Id. at 31. The individual estimates that he has consumed 
alcohol on only five or six occasions in the last two years and has never been intoxicated during any 
of those times. Id. at 30, 33. 
 
The individual testified that he attended 12 sessions with an alcohol counselor between May and 
July 2003. Id. at 41.  The individual elected, however, not to call the alcohol  

                                                 
6  At the hearing, the individual claimed that he contested the charges filed by his ex-wife in court.  He opined that the 
courts “really don’t care to hear what actually happened, they just - - their job is to issue the order . . .” Tr. at 24. 
 
7   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances surrounding 
his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age and maturity at 
the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes, the motivation for his conduct, the potential for pressure, coercion, exploitation, 
or duress, the likelihood of continuation or recurrence, and other relevant and material factors. 
 
8  The individual submitted no convincing evidence to refute the DOE consultant-psychiatrist’s diagnosis that the 
individual suffers from alcohol abuse.  The individual did dispute some of the source material cited by the DOE 
consultant-psychiatrist in his Psychiatric Report. See Ex. 3.  The individual contends that the source information is 
incorrect. For example, the DOE consultant-psychiatrist noted in the Psychiatric Report that source information 
indicated that the individual was fired for drinking during working hours. Ex. 3 at 3.  The individual testified that he 
was not fired from the job in question. Tr. at 49.  According to the individual, he voluntarily quit because he had 
violated his company’s zero tolerance policy for alcohol consumption during work hours. Id.  At the hearing, the DOE 
consultant-psychiatrist testified that even if he did not have access to any source material, he still would have concluded 
that the individual suffers from alcohol abuse. Id. at 110.  In view of the DOE consultant-psychiatrist’s testimony, it is 
unnecessary for me to resolve the issues regarding the disputed source material. 
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counselor as a witness at the hearing. Id.  As for why the individual did not follow the DOE 
consultant-psychiatrist’s recommendation that he attend an outpatient program of one year’s 
duration, the individual testified that he believed that he had addressed all his alcohol issues and did 
not need the outpatient program. Id. at 42.  
 
The individual revealed at the hearing that he still has alcohol in his house and still serves his 
friends alcohol when they visit him. Id. at 39.  When asked by the DOE Counsel what his future 
intentions are with regard to alcohol, the individual responded, “I can either continue or have maybe 
one beer on occasion, six a year, or completely quit, I can go to AA, I can follow the 
recommendations you may have for me.” Id. at 54. Later in his testimony, the individual stated, “I 
guess I’ll just completely quit.  I’ll probably go ahead and speak with a recovery program. . .” Id. at 
55. 
 
The individual also tendered into the record the results of numerous drug and alcohol tests that he 
took between 1998 and 2004.  See Ex. A-H. Of relevance to this case are the two random breath 
alcohol tests conducted on the individual in 1998 and 2000. Ex. C, E.  Both of those tests yielded 
negative results. 
 
In addition, the individual submitted complimentary letters of recommendation dated 1981, 1984, 
1995, and 1996. See Ex. K-O, U.  Finally, the individual tendered positive job evaluations for the 
year 1995. See Ex. P, Q. 
 

B. Three Managers’ Testimony 
 
Three managers testified on the individual’s behalf at the hearing.  Manager #1 testified that the 
individual works in his area. Tr. at 68. He related that he sees the individual on a daily basis at 
work. Id. at 69. Manager #1 testified that the individual produces good work product and is a 
reliable employee. Id. at 72. 
 
Manager #2 testified that the individual is a very conscientious employee. Id. at 80. Manager #2 
further testified that he never saw any indication at work that the individual had an alcohol-related 
problem. Id.  
 
Manager #3 supervised the individual for an 18-month period, from April 2001 until December 
2003. Id. at 134.  During that time, Manager #3 never saw any indication that the individual had any 
kind of alcohol problem. Id. Manager #3 testified that the individual was a good, conscientious 
employee during the time the individual worked for him. Id. at 136.  
 

C. The DOE consultant-psychiatrist’s Testimony 
 
The DOE consultant-psychiatrist listened to the testimony of the individual and Manager # 1 and # 
2 before he testified.  At the hearing, the DOE consultant-psychiatrist affirmed his opinion that the 
individual suffers from alcohol abuse. Id. at 88.  He then highlighted information that he has learned 
since the 2003 psychiatric examination that he deems to be positive factors in the individual’s 
recovery efforts. Those positive factors are the following:  (1) the individual is drinking less, (2) the 
individual now realizes that alcohol has presented problems for him in the past, (3) the individual 
was honest about his recent  
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consumption of alcohol, (4) the individual has had no problems with alcohol in the past year, and 
(5) the individual is making progress in addressing his alcohol issues. Id. at 114. The DOE 
consultant-psychiatrist also pointed out information that is not favorable to the individual with 
regard to his rehabilitation and reformation efforts. The negative factors are the following: (1) the 
individual just recently recognized the problems that alcohol has caused him, (2) the individual has 
not voluntarily undergone any outpatient treatment, 9 (3) the individual ignored advice to abstain 
from alcohol that an alcohol counselor gave him in 2003, and (4) the individual gave the DOE 
assurances in the past that he would stop consuming alcohol but did not. Id. at 118-119. Finally, the 
DOE consultant-psychiatrist opined that the likelihood is fairly significant that, without treatment, 
the individual will relapse within one to two years. Id. at 118. In the end, the DOE consultant-
psychiatrist opined that the individual must maintain his sobriety and remain in treatment for one 
year before he could consider him reformed or rehabilitated. Id. at 120. 
 

D. Hearing Officer Evaluation of Evidence  
 
Based on the record before me, it appears that the individual has just begun his journey towards 
achieving rehabilitation and reformation from his alcohol abuse. It is positive that the individual 
now recognizes that alcohol has had a negative impact on his life. He needs, however, to take more 
affirmative steps before I could be convinced that he is rehabilitated or reformed from his alcohol 
abuse. 
 
In evaluating the evidence in this case, I accorded much weight to the individual’s past statements 
to the DOE with regard to his future intentions regarding alcohol.  In 2001, the LSO conducted a 
PSI with the individual (2001 PSI).  During the 2001 PSI, the interviewer questioned the individual 
about his past use of alcohol.  The individual told the LSO that “I’m much more conscious, I don’t 
drink and drive.” Ex. 11 at 72.  One year later, however, the individual was arrested for DUI.  In 
2003, the LSO conducted another PSI with the individual. During the 2003 PSI, the interviewer 
asked the individual about his future intentions regarding alcohol. Ex. 8 at 72. The individual 
responded as follows: “I’ll probably just quit, stay away from it.  Not gonna say I’ll never have a 
beer but don’t have intentions of so doing.” Id.  At the hearing, the individual revealed that he had 
consumed alcohol between March 2003 and December 2004. Tr. at 31. At the hearing, the 
individual was asked once again to state his future intentions with regard to alcohol.  His response 
was equivocal, in my opinion, and lacked conviction.10 
 
It is unfortunate that the individual chose not to call his wife as a witness. While the individual 
claims that his wife is his coach (id. at 116) for purposes of alcohol recovery, I am left to guess how 
the individual’s wife is supporting his efforts at sobriety.   Similarly, it might have been helpful if 
the individual had either called the alcohol counselor whom  

                                                 
9  The DOE consultant-psychiatrist points out that the treatment that the individual has received to date was not 
voluntary but rather ordered by the court. Id. at 117.     
 
10  Specifically, the individual testified as follows: “I can either continue to have maybe one beer on occasion, six a 
year, or completely quit, I can go to AA, I can follow the recommendations you may have for me.” Id. at 54. Later in 
his testimony, the individual stated, “I guess I’ll just completely quit.  I’ll probably go ahead and speak with a recovery 
program.” Id. at 55. 
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he saw in 2003 or provided documentation regarding his 12 sessions with the counselor.  In the 
absence of any information regarding the 2003 counseling, I am unable to accord any weight to it.  
Moreover, I am concerned that the individual still has alcohol in his house and that he serves 
alcohol to his guests who visit his home.  While the individual may have the self discipline to 
remain abstinent despite the temptation of having alcohol in his presence, it is my opinion that the 
individual’s resolve will certainly be tested. Finally, I gave considerable weight to the DOE 
consultant-psychiatrist’s assessment that the likelihood is fairly significant that the individual will 
relapse within one to two years if he does not receive the treatment recommended by the DOE 
consultant-psychiatrist. In this regard, I note that the DOE consultant-psychiatrist has recommended 
that the individual remain abstinent and receive one year of outpatient alcohol treatment.  As of the 
date of the hearing, the individual had been abstinent for only a few weeks and was not enrolled in 
any outpatient alcohol treatment program.   
 
In the end, after carefully weighing all the evidence carefully, I find that the individual has not 
brought forth sufficient evidence to mitigate the security concerns predicated on Criterion J in this 
case. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion J.   After considering all 
the relevant information, favorable and unfavorable, in a comprehensive common-sense manner, 
including weighing all the testimony and other evidence presented at the hearing, I have found that 
the individual has not brought forth sufficient evidence to mitigate the security concerns advanced 
by the LSO. I therefore cannot find that restoring the individual’s access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
Accordingly, I have determined that the individual’s access authorization should not be restored. 
The parties may seek review of this Decision by an Appeal Panel under the regulations set forth at  
10 C.F.R. § 710.28 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 14, 2005 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
August 19, 2005 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  November 2, 2004 

 
Case Number:  TSO-0163 

 
This Decision concerns the eligibility of  XXXXXXXXXXXXXXXXX (hereinafter referred to 
as “the individual@) to hold an access authorization under the regulations set forth at 10 
C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.@  As set forth below, it is my decision, based 
on the evidence and testimony presented in this proceeding, that the individual=s access 
authorization should not be granted at this time.   
 

I. Background 
 
The individual owns a company that is a DOE contractor.  He requested an access 
authorization for himself.   The local security office conducted a background investigation 
and found information regarding past drug and alcohol use that created a security concern. 
In order to resolve that concern, DOE conducted a Personnel Security Interview (PSI) with 
the individual in March 2003.  In April 2003, a DOE consultant-psychiatrist evaluated the 
individual and diagnosed him as alcohol dependent, in early partial remission and without 
adequate evidence of rehabilitation or reformation.   
 
In June 2004, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for access authorization. 
Notification Letter (June 25, 2004).  The Notification Letter stated that the derogatory 
information regarding the individual falls within 10 C.F.R. ' 710.8 (f), (j) and (k) (Criteria F, 
J, and K).  DOE invoked Criterion F based on information in its possession that the 
individual “has deliberately misrepresented, falsified, or omitted significant information from 
a . . .  Questionnaire for Sensitive Positions . . . .” Notification Letter at 2.  According to the 
Notification Letter, the individual omitted his use of illegal drugs from his Questionnaire for 
National Security Positions (QNSP).  The DOE Operations Office invoked Criterion J on the 
basis of information that the individual has been or is a user of alcohol habitually to excess, 
or has been diagnosed by a board-certified psychiatrist, or other licensed physician or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.  10 
C.F.R.  § 710.8 (j).  In this regard, the Notification Letter cites the diagnosis of a DOE 
consultant-psychiatrist that the individual suffers from alcohol dependence, in early partial 
remission, and without adequate evidence of rehabilitation or reformation.  Criterion K is 
invoked when a person has allegedly trafficked in, sold, transferred, possessed, used, or 
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experimented with a drug or other substance listed in the Schedule of Controlled 
Substances except as prescribed or administered by a physician or as otherwise authorized 
by Federal law.  10 C.F.R.  § 710.8 (k).   The DOE Operations Office invoked Criterion K 
based on the individual’s admission of illegal drug use during his PSI.        
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call six other witnesses.  The transcript taken at the 
hearing shall be hereinafter cited as ATr.@  Various documents that were submitted by the 
DOE counsel during this proceeding constitute exhibits to the hearing transcript and shall 
be cited as AEx.@  Documents that were submitted by the individual during this proceeding 
are also exhibits to the hearing transcript and shall be cited as AIndiv. Ex.@  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should not be granted at this time because I cannot 
conclude that such a grant  would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific 
findings that I make in support of this determination are discussed below. 
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A.  Findings of Fact 
 
The individual was arrested eight times between 1970 and 1978 on a variety of charges, 
including disorderly conduct, reckless driving, larceny, driving with a revoked license, 
driving while intoxicated, resisting arrest.    PSI at 8-47; Ex. 5.    He admitted using alcohol 
at the time of all of the arrests, and admitted using drugs at the time of two of the arrests.  
PSI at 47-48; Ex. 2 at 2.  The individual used illegal drugs from his late teens until he was in 
his late forties.  PSI at 62.    According to the individual his last drug use was in 2001, when 
he used a small amount of marijuana and some cocaine with his then girlfriend.  PSI at 51-
52, 91.  He had been living with his girlfriend, and had a son by her, but moved away from 
the girlfriend later that year.  PSI at 62, 77.  
 
The individual applied for an access authorization for himself (as the owner of a company 
doing business with DOE), and in June 2002 completed a QNSP.   Ex. 4 (QNSP).  He did 
not disclose his police record or his use of drugs on the QNSP.   See QNSP, Questions 23 
-24.  However, this information was uncovered during a background investigation, and DOE 
conducted a PSI with the individual in March 2003.  Ex.3 (PSI).   During the PSI, the 
individual admitted his past drug use.  PSI at  48-92.  He also stated that he was not sure 
why he had not disclosed his arrests and drug use on his QNSP.  PSI at 119-124.  The 
individual agreed to be interviewed by a DOE consultant–psychiatrist at a later date.  PSI at 
116-118.  In April 2003, a DOE consultant-psychiatrist interviewed the individual. DOE Ex. 
2 (Report).  The psychiatrist concluded that the individual suffered from alcohol 
dependence, in early remission.  Report at 10-11.  He also found that the individual did not 
have a problem with drugs.  Report at 11.  The psychiatrist recommended that the 
individual attend an outpatient alcohol program at least once a week for one year, and 
maintain sobriety for an additional year in order to demonstrate rehabilitation from his 
alcohol problem.  Id at 11-12. 
   
The individual began attending an outpatient alcohol program in August 2004.  Tr. at 75.  
The treatment center evaluated him and recommended that he attend a group session one 
night a week for six months, and participate in individual counseling once or twice a month. 
Id. at 78.  The individual has continued in the program past the six month recommendation, 
even though his counselor was pleased with his progress and did not believe that he 
needed more treatment.  Id.     
 
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, the individual was diagnosed by a DOE psychiatrist as alcohol dependent and has a 
history of alcohol-related arrests.  Therefore, DOE=s security concerns are valid and the 
agency has properly invoked Criterion J in this case. 
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Criterion K deals with the use of illegal drugs.  Illegal drug use may cause the individual to 
act in a manner that is inconsistent with the best interests of national security while under 
the influence of such substances.  PSI at 115-116.  Also, illegal drug use indicates a 
willingness to ignore the law that could be reflected in the clearance holder’s attitude 
toward security requirements.  See, e.g., Personnel Security Hearing, 28 DOE ¶ 82,816 
(2001); Personnel Security Hearing, 28 DOE ¶ 82,756 (2000).  The individual’s drug use is 
well documented in the record, and validates the charge of Criterion K.   
 
The DOE personnel security specialist explained DOE’s concerns about falsification during 
the PSI.  PSI at 123-124.  She told the individual that DOE security is concerned about the 
honesty of any person who intentionally omits, falsifies or provides misleading information. 
Id.  If statements from the individual conflict with information from the background 
investigation, then DOE questions the individual’s honesty.  Id. at 124.  If an individual is 
being dishonest, his general character and reliability are in question.   Id.  at 123.  Security 
programs are based on trust, and an individual could be subject to coercion because of a 
dishonest act.  Personnel Security Hearing, 28 DOE ¶ 82,829 at 85,871, OHA Case No. 
VSO-0466 (2001); affirmed (OS, April 3, 2002).    Based on the record before me, I find that 
the individual deliberately omitted significant information during his QNSP.  10 C.F.R. § 
710.8 (f).  Thus the security concern regarding the omission is valid, and the agency has 
properly invoked Criterion F in this case. 

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing that he had reviewed the 
individual’s file prior to the March 2003 interview.   Tr. at 13-14.  According to the 
psychiatrist, the material in the files reflected severe problems with alcohol abuse and 
illegal substance abuse in the individual’s past. Id. at 17.  He also noted that the individual 
did not disclose his substance problems on his QNSP.  Id. at 19.  Nonetheless, the 
psychiatrist found the individual to be very open and cooperative during the interview.  Id. at 
20.  The individual’s blood and urine tests were negative for drugs, but reflected abnormal 
liver enzymes.  Id. at 20-24.  The psychiatrist diagnosed the individual as alcohol 
dependent but in early partial remission.  Id. at 26, 40.  In order to show adequate evidence 
of rehabilitation and reformation, the psychiatrist recommended that the individual attend an 
outpatient alcohol program once a week for a year and maintain sobriety for a year after 
that.  Id. at 40-42.  The psychiatrist concluded that the individual had never been 
dependent on any illegal substance, and believed the individual’s assertions that he had 
not used drugs in a few years.  Id. at 47.  He testified that there was no evidence to support 
a diagnosis of current substance abuse.  Id.   
 

2.  Other Witnesses 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of  two 
licensed medical professionals (a forensic psychiatrist and a physician who is currently a 
medical researcher), two colleagues, and a childhood friend.   
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The forensic psychiatrist testified that he interviewed the individual in March 2005.  He 
concluded that the individual did have a substance abuse problem, but that the problem 
was currently in remission.  Tr. at 102, 109.  He also testified that the individual’s omissions 
on the QNSP were not caused by a substance-induced disorder, but rather by his desire to 
get a  job with DOE.  Id. at 105-107.   The medical researcher reviewed the individual’s 
medical records, specifically his elevated liver enzymes and how they related to the 
diagnosis of alcoholism.  Id. at 68-69.  He discussed the individual’s Body Mass Index 
(BMI), a measure of body fat based on height and weight, and opined that the elevated 
levels could be attributed to the individual’s obesity.  Id. at 66.  The researcher referred to 
studies of individuals of the same ethnic background, age, and BMI who also had high 
levels of fat in their livers and, consequently, elevated liver enzymes.  He concluded that 
the abnormal enzyme levels were due to the individual’s ethnicity, weight, and medical 
condition (diabetes), and were inconsistent with continuing alcohol abuse.  Id. at 68-69.   
 
The alcohol counselor at the treatment program that the individual attended also testified 
during the hearing.  According to the counselor, after evaluating the individual she 
concluded that he was not alcohol dependent.  Tr. at 77-80.  She did not test the individual 
for drugs because she had no reason to suspect that he was using drugs.  Id. at 80.  She 
recommended that the individual attend one group session per week  and also attend 
individual counseling once or twice a month.  Id. at 78.  The individual completed the 
recommended six month treatment program, but re-enrolled for an additional six months.   
Id.  at 77-78.  At the time of the hearing, he had completed a total of eight months of the 
treatment.   Id. at 79.  The counselor concluded that the individual did not need more 
treatment, based on his commitment to his health and strong desire to be a good role 
model for his son.  Id. at 91.   He was very motivated to live a “clean and sober” life 
because the mother of his son was addicted to drugs.  Id. at 82.  The counselor was not 
aware of the individual’s drug use in 2001.  Id. at 87.   
 
Other witnesses testified about the individual’s good character.  A childhood friend testified 
that the individual was a good loving father who was the primary caretaker for his son 
because of the mother’s drug problem.  Id.  at 131-133.  An employee testified that he had 
never seen the individual drink alcohol.  Id. at 122.  He described the individual speaking 
well of what he learned in the treatment program.  Id. at 124.   A witness  employed by a 
local government entity that had a contract with the individual’s company testified that the 
individual  had passed all random drug tests administered by her group.  Id. at 112-113.  
She had never seen him drink.  Tr.  at 113.  She was not aware that he had multiple 
alcohol-related arrests or illegal drug use in the past, but testified that he did not have a 
reputation for substance abuse in their community.  Id.  at 118-119. 
 

3.  The Individual  
 
The individual testified that his last drug use occurred approximately four years prior to the 
hearing when he used a small amount of cocaine.    Tr. at 142.  He took his last drink at a 
casino in around 2002, approximately three years prior to the hearing.  Id. at 142-143.  He 
intends to continue with the local alcohol treatment program that he currently attends, and 
described the positive effect the program has had on his life.  Id. at 148-149.  He admitted 
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that he did not disclose his arrests and drug use on his QNSP in order to get a clearance 
and because he felt that his drug problem was far behind him.  Id. at 137, 152.  He 
explained that he had been self employed for many years and was not used to completing 
job applications.  Id. at 137, 152, 156.   
 
D.  Evidence of Rehabilitation and Reformation 
 
At the conclusion of the hearing, the DOE counsel asked the psychiatrist to offer an 
updated diagnosis of the individual’s alcohol dependence, based on additional evidence 
presented at the hearing.  Tr. at 163.  The DOE psychiatrist concluded that the individual 
has indeed shown adequate evidence of rehabilitation or reformation from the diagnosis of 
alcohol dependence in May 2003.   Id. at 167.  He was persuaded by the individual’s 14 
months of sobriety and eight months attendance at an alcohol treatment program.  Id.      
As regards the issue of falsification, the DOE psychiatrist opined that the individual’s 
falsification on his QNSP was not a factor of his substance abuse problem, but rather a 
reflection of his desire to get a clearance.   Id. at 168.   
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, the DOE 
psychiatrist persuasively testified that the individual has presented adequate evidence of 
rehabilitation from the diagnosis of alcohol dependence. The individual’s counselor 
described the individual’s enthusiastic participation in the counseling group.  The individual 
has submitted evidence for the record that documents the requisite degree of rehabilitation 
recommended by the DOE psychiatrist.  Thus, I find that the individual has mitigated the 
security concerns of Criterion J.  As regards Criterion K, the individual has not used drugs 
in four years and has presented evidence of consistently clean drug screens.  Both 
psychiatrists found that he no longer used drugs and his drug involvement was not recent.  
He has demonstrated his intent not to abuse drugs in the future, in order to be a role model 
for his son, and has presented a favorable prognosis from two credentialed medical 
professionals.  Based on the above, I further find that the individual has mitigated the 
Criterion K security concerns.   
 
As regards Criterion F, after reviewing the evidence in the record and assessing the 
credibility of the individual’s testimony at the hearing, I conclude that he has not mitigated 
the security concern arising from the deliberate omission of significant information on his 
QNSP.  First, the record contains evidence of deliberate falsification or omission.  See 
Personnel Security Hearing, Case No. VSO-0466, 28 DOE ¶ 82,829 at 85,872 (2001); aff’d 
(OS April 3, 2002) (describing factors to consider in mitigation of falsification).  This is set 
forth above.  The individual last used drugs well within the seven year period referenced in 
the QNSP.  At the hearing, the individual stated that he omitted significant information from 
his QNSP in order to gain a clearance.  Tr. at 137, 153.  Second, the individual did not 
come forward voluntarily to correct the record.  DOE discovered the omissions and 
confronted the individual with the truth during his PSI.  Third, the individual maintained the 
falsification for almost one year.  He completed the QNSP in June 2002, and did not correct 
it until April 2003, when the personnel security specialist asked him about prior arrests and 
drug use during his PSI.   
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I find that the individual has not presented sufficient evidence of rehabilitation or 
reformation from his falsification.  At the time of the hearing, it was approximately two years 
since the falsification in his QNSP response was corrected.  That amount of time is not 
sufficient evidence of reformation from falsification, especially taking into consideration the 
fact that the individual did not come forward voluntarily to renounce his falsifications.  See 
Personnel Security Hearing, Case No. TSO-0008, 28 DOE ¶ 82,910 (2003) (individual 
maintained falsehoods on QNSP until confronted by personnel security specialist in PSI 
one year later); Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) 
(19 months since last falsification is insufficient evidence of reformation).  In summary, this 
is a case of deliberate falsification of security documents—the individual intended to hide 
his past from DOE security, and he was not forthcoming until confronted with the truth at 
his PSI.  Even though I do not find a pattern of falsification in the individual’s actions, too 
little time has passed since his falsifications were uncovered for me to find any mitigation of 
the charge.  As hearing officer, I must consider the relevant factors and circumstances 
connected with the individual’s conduct, and I conclude that the individual has not mitigated 
the Criterion F security concern.     
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (f), (j), and (k).  However, the individual has presented adequate mitigating 
factors for Criteria J and K that alleviate the legitimate security concerns of the DOE 
Operations Office as regards those criteria.  Nonetheless, the individual has not mitigated 
the concerns that gave rise to the charge of Criterion F.  In view of that criterion and the 
record before me, I cannot find that granting the individual=s access authorization would not 
endanger the common defense and security and would be consistent with the national 
interest.  Accordingly, I find that the individual should not be granted access authorization at 
this time.  The individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.   
 
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  August 19, 2005 
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OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 2, 2004

Case Number: TSO-0165

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and was granted a DOE access authorization in 1981.  In
July 2001, the individual submitted an Incident Report to the DOE
indicating that three days earlier he had been arrested for driving
while intoxicated (DWI).  In early March 2003, the individual
submitted another Incident Report indicating that he had been
arrested for DWI and Possession of Marijuana at 12:30 a.m. on
Sunday, March 2, 2003.  After these arrests, the DOE conducted two
Personnel Security Interviews with the individual.  In addition,
the individual was evaluated in July 2003 by a DOE-consultant
psychiatrist (the DOE-consultant psychiatrist), who issued a report
containing his conclusions and observations).  

In June 2004, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this letter, the Manager
states that the individual’s behavior has raised security concerns
under Sections 710.8(h), 710.8(j), 710.8(k) and 710.8(l) of the
regulations governing eligibility for access to classified
material.  Specifically, with respect to Criteria (h) and (j), the
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Operations Office finds that the DOE-consultant psychiatrist
concluded that the individual has been a user of alcohol habitually
to excess and that he suffers from Alcohol Abuse with no evidence
of rehabilitation or reformation.  It also refers to his July 2001
arrest for DWI with a breathalyzer reading of .16 and his
March 2003 arrest for DWI with a breathalyzer reading of .141.

With respect to Criterion (k), the Notification Letter states that
during an April 2003 Personnel Security Interview (PSI), the
individual admitted to being in possession of marijuana when he was
arrested in March 2003 for DWI.  It also refers to the individual’s
admissions in a 1981 PSI that he used illegal drugs in high school
and college, and had last used marijuana on December 31, 1980. 

With respect to Criterion (l), the Notification Letter states that
the individual’s possession of marijuana at the time of his March
2003 DWI arrest appears to violate Drug Certification that he
signed with the DOE in 1981.  This Drug Certification stated that
he would not be involved with any illegal drugs in the future.  The
Notification Letter also refers to the individual’s arrest for DWI
and possession of marijuana in March 2003 and his arrest for DWI in
July 2001.  It notes that the March 2003 arrest violated the
unsupervised probation ordered by the court for his July 2001 DWI.

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter.  In his
initial response to those concerns, the individual asserted that he
had maintained complete sobriety since his March 2, 2003 DWI
arrest, and that he has attended stress counseling and will
document regular attendance at Alcoholics Anonymous meetings.  He
also stated that he was committed to remaining one hundred percent
alcohol free for the remainder of his life.  Individual’s July 20,
2004 Response to Notification Letter (Individual’s Response) at 1.

With respect to his possession of marijuana, the individual offered
an explanation of how the marijuana was found on his person by the
police at the time of his March 2003 arrest.  He asserted that his
college age daughter and several of her friends had used his
vehicle the night before his arrest.  The following morning, he
discovered a small piece of marijuana inside a cigarette wrapper
stuffed in the passenger seat of his vehicle.  He stated that he
placed the marijuana in the inside pocket of his jacket with the
intention of confronting his daughter about it.    That night,
before he could confront his daughter, he was arrested for DWI and
the marijuana was discovered by the police when they emptied his
jacket contents.  He asserted that two days after his arrest, he
voluntarily had his blood screened for marijuana in order to prove 
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1/ As indicated by the testimony of the DOE-consultant
psychiatrist (TR at 36), he clearly qualifies as an expert
witness in the area of addiction psychiatry.  

that he does not use marijuana.  The results of this drug screen
were negative for marijuana.  He also asserted that he has been
randomly tested for marijuana by his employer “a number of times
over the life of the program” and that all of these tests were
negative.  Finally, he stated that beginning in December 2003, he
voluntarily has submitted to toxicology screens on approximately 30
day intervals in order to further substantiate his assertion that
he does not use marijuana or any illegal drug.  Individual’s
Response at 2-3.

The requested hearing in this matter was convened in January 2005
(hereinafter the “Hearing”).  At the Hearing, the individual and
his counsel did not contest the DOE-consultant psychiatrist’s
diagnosis of alcohol abuse.  Accordingly, I find that the
individual suffers from alcohol abuse subject to Criterion (h) and
(j).  The testimony at the Hearing focused chiefly on the
individual’s sobriety and rehabilitation activities since March 2,
2003, and the individual’s efforts to mitigate concerns raised by
his possession of a small amount of marijuana at the time of his
March 2, 2003 arrest.
  
II.  HEARING TESTIMONY 

At the Hearing, testimony was received from eight persons.  The DOE
presented the testimony of a DOE Security Specialist and the DOE-
consultant psychiatrist. 1/    The individual, who was represented
by counsel, testified and presented the testimony of his wife, his
brother-in-law, a longtime friend, his immediate supervisor, the
attorney who represented him following his March 2003 arrest, and a
friend who attends Alcoholics Anonymous (AA) meetings with him.
Following the Hearing, the individual’s daughter submitted a sworn
statement concerning the marijuana found on the individual’s person
at the time of his March 2003 arrest.

A.  The DOE Security Specialist

The DOE Security Specialist explained that the individual’s
admission that he was in possession of a small amount of marijuana
at the time of his March 2003 DWI arrest raised a criterion (k)
concern even where there is evidence, such as a negative drug test,
that he had not consumed marijuana.  She testified that individuals
holding access authorization should have no involvement with 
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illegal drugs, and that included possession of such drugs.
Although she acknowledged that the DOE drug certification that the
individual had signed in 1981 referred to the “use” of illegal
drugs, she believed that his mere possession of the marijuana
violated his drug certification.  She explained that DOE policy “is
not to be involved in illegal drugs at all” and that the individual
had periodically signed a security acknowledgment which indicated
his awareness that any “involvement” with illegal drugs could
result in the loss of his access authorization.  Hearing Transcript
(TR) at 13-16.  

With regard to the individual’s explanation that he was carrying
the marijuana in his jacket with the intention of confronting his
college age daughter about it, the Security Specialist stated that
his explanation could mitigate the DOE’s concern to some extent.
However, she testified that the individual should have told the
authorities about the marijuana when he was arrested.  The fact
that he was intoxicated and had forgotten about the marijuana in
his possession at the time of his arrest raised a concern for the
DOE about his judgment.  TR at 17-18.  Under questioning by the
individual’s counsel, the DOE Security Specialist reiterated her
concern that the individual exhibited poor judgment in keeping the
marijuana in his possession while consuming alcohol and driving
under the influence.  She believed that he should have destroyed it
immediately or at least stored it safely in his home until he could
confront his daughter.  TR at 32-34.  However, she agreed that if
the individual demonstrated reformation from alcohol abuse and
thereby convinced the DOE that he would not drink and drive and
handle illegal drugs in the way that he did in March 2003, the
DOE’s concern about his judgment regarding the marijuana could be
mitigated.  TR at 35.   

B.  The DOE-consultant Psychiatrist

The DOE-consultant psychiatrist testified that in July 2003  he
evaluated the individual for alcohol problems and the possible use
of illegal drugs.  Based on all of the information that he
collected and reviewed, the DOE-consultant psychiatrist concluded
that the individual suffered from alcohol abuse.  

[The individual] certainly was open in saying that he
began drinking as a teen, and that through high school,
college and after, that his alcohol intake increased.  I
think what’s relevant is what the implications are with
regard to one’s use of alcohol, and that is receiving two
DWIs.  Studies have been done and published concerning
the probability of alcohol being a problem with two DWIs.
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The two DWIs occurred, I believe, within 24 months of
each other.  And the data indicate that for a male the
chances of having a life long alcohol dependency or
alcohol abuse diagnosis is about 75 percent.  Further,
[the individual] said that . . . he was under stress, and
that he would buy a fifth of bourbon and two or three 12-
packs of beer on a weekly basis.  He said that he would
drink to intoxication at least once a week.  With the
DUIs and the admission of driving after drinking, I felt
that he met criteria for alcohol abuse. . . .

TR at 39-40. 

With regard to rehabilitation and reformation from alcohol abuse,
the DOE-consultant psychiatrist testified that in his July 2003
Report to the DOE, he wrote that the individual could demonstrate
rehabilitation from his condition of alcohol abuse by  attending AA
for a minimum of 50 hours with a sponsor (at least twice a week for
a minimum of six months), and by maintaining sobriety for a full
year.  As an alternative to AA attendance, the DOE-consultant
psychiatrist stated that the individual could attend a therapy
group that focused on alcohol abuse.  He also stated that any
resumption of alcohol consumption by the individual indicated that
he was not showing adequate evidence of rehabilitation.  TR at 42-
43.   He also testified that if the individual did not attend AA or
a therapy group, he would need to complete two years of sobriety in
order to demonstrate rehabilitation. TR at 43.

The DOE-consultant psychiatrist testified that at the time that he
examined the individual in July 2003, he concluded that the
individual was at a high risk for relapse. 

I was afraid for his welfare, . . . that he would
continue to drink.  Because he has, at that time, a long
pattern of excessive alcohol use, and did not appear to
me at that time to be entirely aware of the dangers of
his alcohol intake.

TR at 44.

With respect to the individual’s possible use of illegal drugs, the
DOE-consultant psychiatrist testified that the fact that the
individual tested negative for marijuana immediately after his
March 2003 arrest convinced him that the individual was not a user
of marijuana.
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I think the overwhelming evidence in this situation is
that the drug screen was negative.  And what’s critical
here is the half-life of marijuana.  It’s very long, it’s
fat soluble, and it stays in the body a long time.  And
the assays we have today can pick up marijuana used
months before.  So this, to me, indicates that there was
no use of marijuana.  Further, those that work at the DOE
facility here, I believe are randomly tested.  And
certainly if any of these had tested positive there would
have been repercussions.

TR at 49.  The DOE-consultant psychiatrist then stated that the
negative drug test “lends credence” to the individual’s explanation
of why he was in possession of a small amount of marijuana at the
time of his March 2003 arrest.  The DOE-consultant psychiatrist
concluded that the individual’s possible use of marijuana is really
not an issue or concern for the DOE “unless they want to make
something of his daughter using it.”  TR at 49.

The DOE-consultant psychiatrist also testified that he administered
several batteries of psychological tests to the individual during
their July 2003 meeting.  He stated that the individual answered
the questions on these tests in a reasonably forthright manner, and
did not attempt to present an unrealistic or inaccurate impression
that was either more negative or more positive than was reality.
The DOE-consultant psychiatrist noted, however, that at the time of
the July 2003 examination, the individual was convinced that
alcohol was no longer a problem for him, whereas the DOE-consultant
psychiatrist believed that at that time he still had “a high
potential” for future alcohol problems.  TR at 51.

When questioned by the individual’s counsel, the DOE-consultant
psychiatrist stated that at their July 2003 meeting, the individual
told him that he had already attended about six AA meetings.  TR
at 54-55. 

C.  The DOE-consultant psychiatrist’s Additional Testimony

Following the testimony of the other witnesses, the DOE-consultant
psychiatrist was asked to evaluate what he had heard concerning the
individual’s efforts at maintaining his sobriety in recent months.
The DOE-consultant psychiatrist stated that the individual had
demonstrated both rehabilitation and reformation from his diagnosis
of alcohol abuse.

I think that he’s in full remission, and I’m more than
convinced that he has one of the best chances of anyone
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that I’ve spoken to, a very good support system.  And I
commend [the individual] highly for abstaining, and I
wish [him] the best continuing to do so.  And so I do not
think that [the individual is] at risk.

TR at 161-162.  The DOE-consultant psychiatrist also indicated that
he accepted the explanation of the individual for having been in
possession of a small amount of marijuana at the time of his March
2003 arrest.  He testified that the circumstances of this
possession would not cause him to believe that the individual is
unreliable and untrustworthy, and that the possession of marijuana
should not be an issue of concern for the DOE in this instance.  TR
at 163.

D.  The Individual

The individual stated that he agreed with the DOE-consultant
psychiatrist’s diagnosis of alcohol abuse and that the best way to
deal with his alcohol problem is to never drink again.  TR at 140.
He also stated that he agreed with the DOE-consultant psychiatrist
that at the time of their July 2003 interview, he did not fully
understand the extent of his alcohol problem.

I would have to agree with the doctor that I had only
been sober for four months when I saw him, and he was
right, I probably didn’t give it the weight at the time
that I have come to appreciate now.

TR at 140.  He testified that the March 2003 DWI finally got his
attention and convinced him to give up alcohol.

Well, the first [DWI] I thought was kind of a fluke, and
I didn’t really admit that I had a drinking problem.  The
second one, when I saw the flashing light in the rearview
mirror, I knew at that point that I would never drink
again on March 3rd, or 2nd.  And, you know, the first step
is to admit you’ve got a problem, well, I’ve certainly
done that.  And I’m working my way through all the steps
and back again.  So, I don’t know what else to do other
than state that I’m totally committed to abstinence and
whatever it takes to make that happen.

TR at 140-141.  He stated that his drinking had increased in the
2001 to 2003 time frame due to increased stress about the health of
family members and a transfer at work “to probably the most
stressful job in the whole plant.”  TR at 152.  Since he stopped 
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drinking in March 2003, he gradually became more and more committed
to AA as a means of coping with stress without alcohol.

It’s a great program.  It’s a great way to live.  Even if
you’re not a drinker, it’s a great way to live.  I’m
pretty much committed to AA now.  I’ll keep going to AA.
No matter how this [security clearance matter] plays out,
I’m not going to drink anymore, and I’m still going to
AA.

TR at 153.  He said he first attended AA with a friend in April
2003, but did not attend AA regularly at that time.  He stated that
he has been attending weekly AA meetings “more or less regularly”
for about one year.  He testified that he only became aware of a
need to document his attendance at AA meetings after he received a
copy of the DOE-consultant psychiatrist’s report in about July
2004, and read that he should document attendance at fifty AA
meetings and have a sponsor.  TR at 154-155.  The individual stated
that he considered his longtime friend who testified at the Hearing
to be his AA sponsor although this friend does not attend AA
meetings with the individual and technically cannot serve as the
individual’s sponsor under the AA program.  He said that his other
friend, with whom he attends AA meetings,

would be my sponsor or could be considered my sponsor
today.  I could call him right now, he would be happy to
talk to me anytime.  But [my longtime friend] is actually
my sponsor.  That’s why he’s here today.

TR at 155-156.  He stated that he frequently has telephone
conversations with his longtime friend to discuss family issues and
relate those issues to the spiritual aspects of AA.  TR at 156.

With respect to the marijuana issue, the individual testified that
when the marijuana was discovered by the police during his March
2003 DWI arrest, he provided the same explanation to the police
officers that he provided at the 2003 PSI and in his response to
the Notification Letter.  He stated that the police officers “just
kind of shrugged their shoulders, like it doesn’t make any
difference what you say,” and did not include his explanation in
their police report.  TR at 160.

He stated that on the advice of both his attorney and his
supervisor, he got tested for marijuana use two days after his
March 2003 DWI arrest, and that this test was negative for
marijuana.  TR at 143, Individual’s Hearing Exhibit 4.   Since the
time his security clearance was suspended in December 2003, the 
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individual began having himself tested for marijuana consumption on
approximately a monthly basis.  He has submitted to a total of
thirteen tests during this period, all of which have been negative
for marijuana. TR at 145-146, Individual’s Hearing Exhibit 5.  He
also has submitted documentation from his employer indicating that
he has been randomly tested for illegal drugs nine times between
June 1990 and July 2004, and that all of these tests were negative.
Individual’s Hearing Exhibit 3.   

At the Hearing, the individual repeated the explanation for his
possession of marijuana that he provided to the DOE at his April
2003 PSI and in his response to the Notification Letter, i.e., that
he discovered the marijuana in his van on the morning of his March
2003 DWI arrest and was holding it to confront his daughter.  TR at
146-151.  He stated that at the time of the arrest, he had
forgotten that he had placed the marijuana in the pocket of his
jacket earlier in the day.  TR at 150.  He also testified that he
has not used any illegal drugs  since he received his Q clearance
from the DOE in May 1980.  TR at 141.

E.  The Individual’s Wife

The individual’s wife testified that they have been married for
twenty-three years, and that during that time she has never known
him to use illegal drugs, or to be involved in drug possession or
trafficking.  TR at 118.  She stated that she also has not used or
possessed illegal drugs during their married life, and that her use
of alcohol is mainly limited to Thanksgiving and Christmas.  TR
at 119.  

With regard to the individual’s marijuana possession, the
individual’s wife stated that on Friday, March 1, 2003, she and the
individual permitted their college-aged daughter to borrow the
individual’s van to drive some friends to a concert.  She testified
among these friends was a boy that her daughter was dating at that
time.  The individual’s wife stated that she disliked him because
he “smokes dope all the time and drinks all the time.”  She stated
that at about 10:00 a.m. the next morning, the individual showed
her a small amount of marijuana which he told her he had just found
in the van.  After they both expressed anger about the discovery,
she told the individual to “get that stuff out of my house” and
observed the individual put the plastic packet containing the
marijuana back in his jacket.  In the early afternoon, while her
husband was out, the individual’s wife stated that their college-
aged daughter returned to the house, and that she and her daughter
argued about the marijuana.  She stated that her daughter then 
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packed up and went back to college, without seeing or speaking to
the individual.  TR at 120-123.

The individual’s wife testified that her husband’s second DWI in
March 2003 was not “unexpected” because she had observed her
husband increase his drinking in 2002 and 2003.  She believes that
this was the result of stress over their daughter’s health, and
other issues.  TR at 127-129.  She stated that about eight years
ago they moved all of the alcohol from the house to the garage so
that they could certify to the local school that their house was a
safe place for teenagers to visit.  She stated that her husband
used to sit in the garage and drink, but that he did not go to
bars.  TR at 130.

The individual’s wife testified that she has never seen her husband
drink alcohol since his March 2003 DWI, and that she is certain
that he has maintained his sobriety.

Well, he’s with me all the time now.  There is no alcohol
in my garage.  There is no alcohol in my house.  He does
not go to bars.  He never did that. . . . I can tell if
he’s drinking.  Will I smell his breath?  Yeah.

TR at 131.  She stated that she believes that her husband will not
drink alcohol in the future.

He figured out he was an alcoholic.  He wasn’t a social
drinker, he was an alcoholic, and alcoholics cannot
drink.

TR at 133.  She said that the individual currently attends AA
meetings regularly on Monday evenings and probably will continue to
do so for years.  TR at 134-135.  She said that the individual lost
his driver’s license for one year after his March 2003 DWI, and
that during that period she or their college aged daughter or other
AA participants would drive him to meetings.  TR at 138

Under questioning by the DOE counsel she clarified that there is no
alcohol in their home except at Thanksgiving and Christmas, when
she buys wine and liquor for making Irish coffee.  TR at 137.

F.  The Individual’s Brother-in-law

The individual’s brother-in-law testified that he is married to the
sister of the individual’s wife and has known the individual for
about twenty years.  He stated that he and his wife socialize with
the individual and his wife “every couple of weekends or so, and on
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all family holidays.”  TR at 63.  He further testified that he is a
retired narcotics officer and corrections director who now runs a
construction-related business.  He stated that since the
individual’s March 2003 DWI, the individual has worked for him on
weekends “certainly not necessarily for the money, but to occupy
his time and be involved in something.”  Id.  He stated that the
individual socializes with him and the other workers at the end of
the day, but that he always drinks a nonalcoholic beverage such as
root beer.  TR at 64.  He stated that at no time since March 2003
has he seen the individual consume alcohol.  He also affirmed that
he has not seen the individual use or possess any illegal drugs,
and would not associate with him if he did.  Id.  Speaking from his
professional experience, he endorsed the individual’s recovery
efforts.

I think he’s sincere about not using alcohol.  I’ve been
around the system long enough to know when someone is
pulling the wool over my eyes, you know, and I think [the
individual] is serious, and I hope he can continue to be
so for his sake.

TR at 70. 

G.  The Individual’s Longtime Friend

The individual’s longtime friend stated that he has known the
individual since they were in junior high school together, and that
they have maintained contact over the years pretty consistently.
Currently, he talks with the individual “pretty much every week”
and once or twice a month they get together for lunch or dinner.
TR at 72.  The longtime friend stated that he had problems with
alcohol and drug abuse, and that he has now been drug free and
alcohol free for over twenty years.  He testified that he has known
of the individual’s attendance at AA since 2003 and has supported
him in his efforts.  He stated that he is not the individual’s AA
sponsor “at the place where he goes” because he attends AA at a
different location and travels frequently.  However, he stated that
in their discussions he has “been able to pass on some of the
challenges I’ve gone through and been a sounding board.”  He has
not observed the individual consume alcohol since March 2003 and
believes that the individual is developing a greater understanding
of himself and a commitment to sobriety.  TR 74-75. 

The longtime friend testified that if the individual used drugs as
a teenager or young adult, it was experimental.



- 12 -

I didn’t run around with him using drugs, and when I got
into my drug problem is when I was not really around him.
So I wouldn’t say he was a drug user, no.

TR at 79.

H.  The Individual’s Supervisor

The individual’s supervisor stated that he and the individual were
co-workers from 1992 until 1998, when he became the individual’s
supervisor.  He stated that on the Monday following the
individual’s March 2, 2003 arrest, the individual reported to him
that he had been arrested for DWI and possession of marijuana.  At
that time, the individual told him that he did not use marijuana
and explained that he had found the marijuana in his van the
morning after his daughter and her friends borrowed the vehicle.
In the same conversation, the individual admitted to him that he
thought he had developed a drinking problem.  TR at 87.  The
individual’s supervisor testified that he suggested to the
individual that he be tested for marijuana immediately, and that
the individual acted on his suggestion.  TR at 88.  He believes
that the individual is open with him about these issues, and he
believes that the individual has maintained his sobriety since
March 2003.  TR at 89.

[the individual] is very open with me.  I think that’s a
mutual thing, me being his boss in this regard.  He talks
about his personal life.  I’m obviously familiar with his
professional life.  I’m very interested in the fact that
he’s not drinking and that he’s not a drug user.  I
believe both to be the case.  Frankly, I applaud his
efforts, everything from his participation at AA to the
drug testing that he’s subjected himself to, all on his
own accord.  He’s done a heck of a job.

TR at 90.  The individual’s supervisor also stated that he does not
socialize outside the workplace with any of his employees,
including the individual.  TR at 92-93.     

I.  The Individual’s Counsel for his 2003 Arrest

The attorney who represented the individual following his 2003
arrest testified that the individual contacted him immediately
after his March 2003 arrest for DWI and marijuana possession.  When
the individual explained to the attorney that he had found the
marijuana in his van and had kept it to confront his daughter, the
attorney counseled him to get an immediate drug test, and then used
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the individual’s explanation and his negative drug test to get the
prosecutor to dismiss the possession of marijuana charge.  TR at 96
and DOE Exhibit 22.

The attorney testified that the individual’s possession of
marijuana was a  legal violation, but that the charge was dismissed
because the individual had no intent to use or traffic in
marijuana. 

With respect to the alcohol related charges, the attorney testified
that the original charges of DWI and a moving violation were
amended to breath alcohol content of .10 or more (BAC).  The
individual was placed on supervised probation for two years and was
requested to attend a class, which he successfully completed.  The
attorney filed a motion to terminate supervised probation which was
granted by the court in August 2004.  TR at 99-100.

J.  The Individual’s Friend from AA

The individual’s friend from AA testified that he has attended AA
for twenty three years, and that he knows the individual from the
AA chapter that he currently attends.  TR at 104.  He could not
remember when he first observed the individual attending a chapter
meeting but stated that the individual’s assertion of April 2003
was “probably pretty close to what I would recollect.”  TR at 105. 

He stated that in August 2004, the individual began to document his
attendance at the chapter meetings.  TR at 112.  He also verified
that records documenting the individual’s attendance at sixteen AA
meetings between August 9, 2004 and January 24, 2005 were genuine.
TR at 106-107 and Individual’s Hearing Exhibit 2.  He stated that
he was not the individual’s sponsor and had talked to the
individual one-on-one on a regular basis.  TR at 108.  From his
observation of the individual at AA meetings, he stated that he
believed that the individual was sincerely participating in the
meetings, and that he was making progress.  TR at 108 and 110.

He seems quite calm, and seems to have his act together
pretty well. . . . I think that when we first address the
problem we all go through a period where we’re a bit
upset, and usually kind of angry with ourselves anyway,
and things are not going well on the outside.  So we all
go through that period.  And then hopefully you come out
on the other end and you get on with things.  And I would
say that [the individual] has come out the other end, for
my observations, from what I’ve seen of him, and seems to
have put his life back together.
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TR at 110-111.  The individual’s friend from AA also testified that
he had not observed any behaviors or conduct on the part of the
individual that suggested that he had started drinking again.  TR
at 108-109.

K.  Post-hearing Declaration by the Individual’s Daughter

The individual’s college aged daughter did not testify at the
Hearing, but following the Hearing she submitted a signed
declaration which she declared to be true and correct under penalty
of perjury pursuant to 28 U.S.C. Section 1746.  In this
declaration, she supported the individual’s explanation of how he
came to be in possession of marijuana at the time of his March 1,
2003 arrest.  She stated that on the evening of Friday,
February 28, 2003, she borrowed her father’s van to drive herself,
her boyfriend, and some other friends to a party in the Kansas City
area.

During the evening my boyfriend was in possession of
alcoholic beer and some marijuana which he kept inside
the cellophane wrapper of a pack of cigarettes.  I
observed my boyfriend smoking marijuana inside the van at
various times during the evening.  After the party, I
drove the van back to my parent’s house and parked it in
the garage in the early morning hours of Saturday,
March 1, 2003.  I did not clean out the van before I
returned it.

March 15, 2005 declaration of the individual’s daughter.  She also
confirmed that late the next morning, her mother told her that the
individual had shown her marijuana and empty beer cans that he had
found in the van.  She also confirmed that she argued with her
mother, quickly packed her belongings, and left her parents’ house
in order to avoid a confrontation with the individual.  Id. 

III.  ANALYSIS

The individual contends that his twenty-two months of sobriety, his
participation in AA, and his dedication to future abstinence from
alcohol fully mitigate the Criteria (h) and (j) security concerns
arising from his diagnosis of alcohol abuse and his alcohol related
arrests in July 2001 and March 2003.  He also contends that his
explanation of how he came to be in possession of marijuana at the
time of his March 2003 arrest, coupled with his negative drug tests
and his rehabilitation from alcohol abuse, mitigates the Criteria
(k) and (l) concerns identified in the Notification Letter.  For
the reasons stated below, I conclude that the individual’s
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arguments and supporting evidence on these issues resolve these
security concerns. 

A.  The Regulatory Standard

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

1.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
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security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

2.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

B.  The Individual’s Abstinence from Alcohol

In his September 2004 Statement and in his testimony at the
Hearing, the individual contends that he has completely abstained
from alcohol since March 2, 2003, a period of more than twenty-two
months at the time of the Hearing.  I find that the individual’s
testimony on this issue was credible and that he has adequately
corroborated his assertion with the testimony under oath of a
number of witnesses who spend significant time with the individual.
The individual’s wife has resided with the individual during this
period.  The individual’s brother-in-law socializes with the
individual and his wife frequently and works with the individual on
weekends.  The individual’s longtime friend socializes with the 
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individual “once or twice a month” and has more frequent telephone
contact with him.  The individual’s supervisor observes him in the
workplace on a daily basis, and the individual’s AA friend has
attended chapter meetings with the individual since the Spring of
2003.  All of these witnesses testified that they had not observed
the individual consume alcohol since March 2, 2003, and believe
that he is sincere in his determination to maintain his sobriety
indefinitely.  

C.  Individual’s Recovery Activities and Current Status

The testimony at the Hearing indicated that following the
individual’s March 2003 DWI, the individual resolved to stop
consuming alcohol.  The individual asserted that he began to attend
AA meetings on an intermittent basis in April 2003.  His counsel
for his March 2003 DWI arrest testified that the individual
successfully completed the probation requirements of his conviction
for a BAC violation and that his supervised probation was
terminated by the court in August 2004.  The individual is now
attending AA meetings on a regular basis and intends to continue to
do so.  

In the administrative review process, it is the Hearing Officer who
has the responsibility for forming an opinion as to whether an
individual with alcohol problems has exhibited rehabilitation or
reformation. See 10 C.F.R. § 710.27.  The DOE does not have a set
policy on what constitutes rehabilitation and reformation from
alcohol dependence, but instead makes a case-by-case determination
based on the available evidence.  Hearing Officers properly give a
great deal of deference to the expert opinions of psychiatrists and
other mental health professionals regarding rehabilitation and
reformation. See, e.g., Personnel Security Hearing (Case No.
VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation);
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760
(1995) (finding of no rehabilitation).  At the Hearing, the DOE-
consultant psychiatrist concluded that the individual’s
demonstrated abstinence over the last twenty-two months indicates
that he is in full remission from the diagnosis of alcohol abuse,
and that his commitment to continued sobriety, his AA attendance,
and the changes that he has made in his style of living indicate
both rehabilitation and reformation from alcohol abuse.  

I agree with the DOE-consultant psychiatrist’s conclusions.  My
positive assessment of the individual’s demeanor and of the
evidence presented at the Hearing convince me that the individual
has maintained his sobriety since March 2, 2003, that he has
committed himself to lifelong sobriety, and that he has shared that
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commitment with his wife and his employer.  In addition, the
individual has demonstrated an ability to conduct his social and
recreational activities without alcohol.  These positive
developments are all significant factors which indicate
rehabilitation and reformation from the diagnosis of alcohol abuse.
In light of these factors, I find that the individual has mitigated
the DOE’s Criteria (h) and (j) concerns.

D.  Concerns Related to the Individual’s Possession of Marijuana

I find that the individual has offered a consistent and credible
explanation for how he came to be in possession of a small amount
of marijuana at the time of his March 2003 DWI arrest.  This
explanation, if true, mitigates the DOE’s concern that the
individual was involved in using marijuana or in the trafficking of
marijuana.  The individual has offered sufficient corroborative
evidence for me to accept his explanation as true and complete.
The testimony of his wife concerning the individual’s discovery of
the marijuana in his van on the morning of March 1, 2003 was very
convincing, as was the sworn statement of his daughter concerning
her boyfriend’s use of marijuana in that same vehicle the night
before.  The individual’s 2003 attorney and the individual’s
supervisor affirmed that the individual provided the same
explanation to them immediately after his arrest.  

The individual’s explanation is further supported by a negative
blood screen for marijuana which he voluntarily undertook two days
after his March 2, 2003 arrest.  The individual’s history of
negative drug screens at his place of employment, and his voluntary
monthly drug screens beginning in December 2003 further support his
assertion that he is not a user of marijuana.  The individual’s
brother-in-law and his longtime friend also asserted that the
individual was not a marijuana user.  Finally, the DOE-consultant
psychiatrist stated that the individual’s negative drug test
following his March 2003 arrest convinced him that the individual
was not a marijuana user and that his explanation was credible.
For these reasons, I accept the individual’s explanation that he
discovered the marijuana in his van the morning of his arrest and
was holding it for the purpose of confronting his daughter.

Even accepting the individual’s explanation, there is still a
security concern regarding his decision to carry the marijuana
about with him on the day of his arrest rather than to destroy it
immediately.  I do not believe that the individual’s behavior
raises a concern that he will use or possess illegal drugs in the
future.  The testimony convinces me that the individual’s
possession of a small amount of marijuana on March 1, 2003 was a 
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minor slip in the individual’s judgment which will not be repeated
and does not rise to the level of a significant security concern.
The prosecutor’s decision to dismiss the individual’s charge for
marijuana possession indicates that the individual’s actions in
this regard were not viewed as a serious legal matter by the state
government.  I also conclude that the individual’s lack of judgment
concerning his continued possession of the marijuana on March 1,
2003 arose in part from a misuse of alcohol on that date which will
not be repeated. 

Under these circumstances, I find that the individual’s
rehabilitation and reformation from alcohol abuse mitigates the
Criterion (l) concern arising from his 2001 and 2003 DWIs.
Similarly, I find that his ongoing sobriety since March 2, 2003 and
his abstinence since 1980 from any use of marijuana and other
illegal substances mitigates the DOE’s concerns that he will use
marijuana or improperly possess and transport marijuana in the
future.  Accordingly, I find that the individual has mitigated the
Criteria (k) and (l) concerns identified in the Notification
Letter.

IV. CONCLUSION

For the reasons set forth above, I find that the Notification
Letter’s derogatory information under Criteria (h), (j), (k) and
(l) has been mitigated by sufficient evidence of rehabilitation and
reformation from alcohol abuse and by the individual’s explanation
for his possession of marijuana.  Accordingly, after considering
all the relevant information, favorable or unfavorable, in a
comprehensive and common-sense manner, I conclude that the
individual has demonstrated that granting him access authorization
would not endanger the common defense and would be clearly
consistent with the national interest.  It therefore is my
conclusion that the individual’s access authorization should be
restored. The individual or the Manager may seek review of this
Decision by an Appeal Panel under the regulation set forth at 10
C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: April 1, 2005
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
                  March 24, 2005 
 
 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 2, 2004 
 
Case Number:   TSO-0166 
 
This Decision concerns the eligibility of XXXXXXXXXXX(hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 A local DOE 
Security Office (LSO) suspended the individual’s access authorization pursuant to the provisions of 
Part 710. In this Decision I will consider whether, on the basis of the testimony and other evidence 
in the record of this proceeding, the individual’s access authorization should be restored. As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the individual’s access authorization should not be restored. 
 
I. Background 
 
For several years, the individual has been employed in a position that requires him to hold a DOE 
security clearance. In January 2001, the police arrested the individual and charged him with Driving 
While Intoxicated (DWI) (2001 DWI) and Careless Driving. The LSO conducted a Personnel 
Security Interview (PSI) with the individual in August 2001 (2001 PSI) to obtain information 
regarding the circumstances surrounding the 2001 DWI arrest and the extent of the individual’s 
alcohol use. After the 2001 PSI, the DOE referred the individual to a board-certified psychiatrist 
(DOE consultant-psychiatrist #1) for a forensic psychiatric evaluation. DOE consultant-psychiatrist 
#1 examined the individual in July 2002 and concluded that the individual did not suffer from any 
alcohol-related disorder. See Exhibit 5. DOE consultant-psychiatrist #1 opined, however, that if the 
individual has any future alcohol-related problems then those problems are likely to indicate that the 
individual suffers from an alcohol use disorder. Id.  
 
In December 2003, the police arrested the individual again and charged him with DWI (2003 DWI). 
The LSO conducted another PSI with the individual in February 2004 (2004 PSI). Soon thereafter, 
the LSO referred the individual to a different board-certified  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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psychiatrist (DOE consultant-psychiatrist #2) for a forensic psychiatric examination. DOE 
consultant-psychiatrist #2 examined the individual in April 2004 and concluded that the individual 
suffers from alcohol abuse, an illness which causes, or may cause, a significant defect in his 
judgment and reliability. See Exhibit 3. He also concluded that the individual habitually consumed 
alcohol to excess in 2003 and 2004, and that the individual is in the early stages of alcoholism. Id. 
Moreover, DOE consultant-psychiatrist #2 found that the individual is neither rehabilitated nor 
reformed from his alcohol abuse or his habitual consumption of alcohol to excess. Id. 
 
In August 2004, the LSO initiated formal administrative review proceedings. The LSO first 
informed the individual that his access authorization had been suspended pending the resolution of 
certain derogatory information that created substantial doubt regarding his continued eligibility to 
hold a security clearance.  In a Notification Letter that it sent to the individual, the LSO described 
this derogatory information and explained how that information fell within the purview of two 
potentially disqualifying criteria. The relevant criteria are set forth in the security regulations at 
10 C.F.R. § 710.8, subsection h and j (Criteria H and J).2  
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations and requested an administrative review hearing. On November 5, 2004, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. 
Subsequently, I convened a hearing within the regulatory time frame specified by the Part 710 
regulations. 
 
At the hearing, four witnesses testified. The LSO called one witness and the individual presented his 
own testimony and that of two witnesses.  In addition to the testimonial evidence, the LSO 
submitted 25 exhibits into the record; the individual tendered one exhibit. On February 24, 2005, I 
received the hearing transcript (Tr.) at which time I closed the record in the case.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, the 
standard in this proceeding places the burden on the individual because it is designed to protect 
national security interests.  This is not an easy burden for the individual to sustain. The regulatory 
standard implies that there is a presumption against granting or restoring a security clearance.  See 
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national 
interest” standard for granting  

                                                 
2  Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in the opinion 
of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment and reliability.” 
10 C.F.R. § 710.8(h). Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to 
excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8 (j).   
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security clearances indicates “that security determinations should err, if they must, on the side of 
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 
(1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that restoring 
his access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is afforded a full 
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710 
regulations are drafted so as to permit the introduction of a very broad range of evidence at 
personnel security hearings.  Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 
710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of evidence to 
mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all 
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a 
person’s access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to 
resolve any doubt as to a person’s access authorization eligibility in favor of the national security. 
Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites two potentially disqualifying criteria as the bases for suspending 
the individual’s security clearance, i.e., Criteria H and J.  To support Criterion H in this case, the 
LSO relies on the opinion of DOE consultant-psychiatrist #2 that (1) the individual suffers from an 
illness, i.e., alcohol abuse, which causes, or may cause, a defect in his judgment and reliability, (2) 
the individual used alcohol habitually to excess in 2003 and 2004, and (3) the individual is in the 
early stages of alcoholism. The LSO also cites a portion of DOE consultant-psychiatrist #1’s 
Psychiatric Report that stated as follows: “any future significant alcohol related problems would 
likely indicate the presence of an alcohol use disorder.” Exhibit 5.   
 
With regard to Criterion J, the LSO provides the following information. First, the LSO refers to the 
opinions of DOE consultant-psychiatrists #1 and #2 as set forth above.   Second, the LSO relates 
that the police have arrested the individual twice for DWI, once in 2001 and a second time in 2003. 
Third, the LSO points out that during the 2004 PSI the individual admitted that he had voluntarily 
registered to attend an alcohol treatment program.  However, as of April 2004, the individual had 
not attended the program.  
 
The information set forth above clearly constitutes derogatory information that raises questions 
about the individual’s mental health and alcohol use under Criteria H and J respectively.  A mental 
illness such as alcohol abuse can cause a significant defect in an individual’s psychological, social 
and occupational functioning which, in turn, raises  



 4

concerns from a security standpoint about possible defects in a person’s judgment, reliability, or 
stability. See Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline I, ¶ 27. In addition, 
excessive alcohol consumption is a security concern because the behavior can lead to the exercise of 
questionable judgment, unreliability, and a failure to control impulses, and can increase the risk that 
classified information may be unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 
710, Guideline G, ¶ 21. 
 
IV.       Findings of Fact  
 
The facts in this case are undisputed. In January 2001 the police arrested the individual and charged 
him with DWI.  The circumstances surrounding that arrest are as follows.  On the night in question, 
the individual consumed four beers in three hours at a local bar and then attempted to drive home. 
Exhibit 14 at 8. The police stopped the individual and administered a field sobriety test to him, 
which the individual failed.  Subsequently, the police administered a breathalyzer to the individual. 
The results of that test were positive for alcohol when the sample yielded a Blood Alcohol 
Concentration level (BAC) of .14. Id. at 10.  
 
As a result of the DWI, the individual attended a DWI class, performed community service, 
forfeited his license for 90 days, and was placed on six months probation. Id. at 11. The individual 
also was referred for an alcohol screening assessment. Id. 
 
After he received the 2001 DWI, the individual met with a personnel security specialist at which 
time the individual claimed that he would not drink and drive again.  Id. at 27.  
 
Eighteen months after he received the 2001 DWI, the individual was evaluated by DOE consultant-
psychiatrist #1 who opined that the individual did not suffer from an alcohol use disorder.  DOE 
consultant-psychiatrist #1 concluded that “any future significant alcohol-related problems are likely 
to indicate the presence of an alcohol use disorder.” Exhibit 1. 
 
The individual was arrested a second time and charged with DWI on December 13, 2003.  The 
individual admits to consuming seven or eight beers before getting behind the wheel of a car and 
attempting to drive.  Exhibit 10 at 7.  After the police stopped the individual’s vehicle on December 
13, they administered a field sobriety test and a breathalyzer to the individual.  The individual failed 
both tests.3  
 
In April 2004, DOE consultant-psychiatrist #2 examined the individual and diagnosed him as 
suffering from alcohol abuse and habitual use of alcohol to excess.  
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing. In  

                                                 
3 The individual’s B.A.C. yielded a result of .14 and .13 respectively upon two administrations. Exhibit 10 at 11. 
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resolving the question of the individual’s eligibility for access authorization, I have been guided by 
the applicable factors prescribed in 10 C.F.R. § 710.7(c).4 After due deliberation, I have determined 
that the individual’s access authorization should not be restored at this time.  I cannot find that such 
restoration would not endanger the common defense and security and would be clearly consistent 
with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of this 
decision are discussed below. 

 
A. The Individual’s Testimonial and Documentary Evidence 

 
At the hearing, the individual testified that he stopped consuming alcohol on Christmas Day 2004.  
Tr. at 20. He also provided documentary evidence showing that he enrolled in an alcohol recovery 
program on December 23, 2004 and has completed three hours of group counseling and one hour of 
individual counseling as of February 7, 2005.5 Exhibit A. The individual testified that he signed a 
contract with the recovery program to attend three-hour weekly counseling sessions for a period of 
six months. Tr. at 25. 
 
The individual related that he currently has no alcohol in his house. Id. at 27.  He added that his 
girlfriend is a great source of strength to him in his efforts to recover from his alcohol-related 
problems. Id.  
 

B. The Girlfriend’s Testimony 
 
The individual’s girlfriend testified that she sees the individual five to six days each week.  Id. at 35.  
She confirmed that the individual has not consumed any alcohol since Christmas 2004 and that he 
has no alcohol in his house. Id. She related that she and the individual plan to be married in June 
2006. Id. at 34. In this regard, the girlfriend stated that she will not put her life in jeopardy with a 
partner who does not behave responsibly with regard to alcohol. Id. at 39. The girlfriend added that 
she is confident that the individual will maintain his sobriety in view of the negative impact his 
drinking has had on his life. Id. at 37. The girlfriend explained that the individual’s employer placed 
him on leave without pay when the DOE suspended his security clearance based on the security 
concerns connected with the individual alcohol consumption. Id. The girlfriend testified 
convincingly that she will provide whatever support is necessary to help the individual remain 
abstinent.  
 
 
 
 
 
 
 
 
 

                                                 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances surrounding 
his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age and maturity at 
the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes, the motivation for his conduct, the potential for pressure, coercion, exploitation, 
or duress, the likelihood of continuation or recurrence, and other relevant and material factors. 
 
5 The counselor at the individual’s Alcohol Treatment Program diagnosed the individual as suffering from Alcohol 
Dependence, a more severe alcohol-related problem than alcohol abuse. 
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C. The Brother-in-Law’s Testimony 
 
The individual’s brother-in-law, a security clearance holder himself, provided some insightful 
testimony at the hearing. According to the brother-in-law, the individual has matured tremendously 
since he started dating his girlfriend eight months ago. Id. at 47.  The brother-in-law opined that the 
individual is acting more responsibly since he met his girlfriend and is seriously committed to 
maintaining abstinence. Id. at 47.  The brother-in-law believes that the individual realizes that he 
has made mistakes in the past and now seeks to change his life. Id.  It is the brother-in-law’s opinion 
that the individual is ready to settle down and is making plans for marriage and a family. Id. at 52. 
The brother-in-law also confirmed that he will help the individual in his efforts to maintain sobriety. 
Id.  
 

D. The DOE consultant-psychiatrist’s Testimony 
 
DOE consultant #2 listened to the testimony of the individual, the girlfriend, and the brother-in-law 
before he testified at the hearing. As an initial matter, DOE consultant-psychiatrist #2 reaffirmed his 
diagnoses in this case.  He explained that the individual suffers from alcohol abuse and is in the 
early stages of alcohol dependence. Id. at 71.6 This illness, testified DOE consultant-psychiatrist # 
2, is causing a significant defect in the individual’s judgment and reliability.  Id. With regard to 
DOE consultant-psychiatrist # 2’s finding that the individual was a habitual user of alcohol to 
excess in 2003 and 2004, he explained that the finding is based on the individual’s statements that 
he consumed between six and ten beers every Friday and Saturday night. Id. at 65, Exhibit 3 at 12.  
 
DOE consultant-psychiatrist # 2 also reaffirmed his recommendations for rehabilitation or 
reformation. He opined that for the individual to be considered adequately rehabilitated, the 
individual should: 
 

(1)   actively participate in meetings of Alcoholic Anonymous (AA)  
        with a sponsor and actively work on the 12-step program for a  
        minimum of 100 hours at least once a week for a minimum of one 
        year and be abstinent for two years; or 

     (2)   satisfactorily complete a professionally run alcohol treatment program, 
  which utilizes group process, for a minimum of 50 hours of treatment 
  over a course of at least six months and be abstinent for two years. 

 
To be considered adequately reformed, DOE consultant-psychiatrist #2 opined as follows.  If the 
individual satisfactorily completes one of the two rehabilitation programs listed above, then he 
would need a total of two years of absolute sobriety to demonstrate adequate evidence of 
reformation.  Should the individual elect not to participate in one of  

                                                 
6  DOE consultant-psychiatrist #2 explained in detail in the Psychiatric Report why the individual’s alcohol use and 
concomitant conduct fall within the definition of Alcohol Abuse as that term is defined in the Diagnostic and Statistical 
Manual of Mental Disorders, Fourth Edition, Text Revised.  Exhibit 3.  At the hearing, DOE consultant-psychiatrist #2 
also explained why the individual can be considered in the early stages of alcohol dependence. Tr. at 67.   
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the two listed rehabilitation programs, then the individual needs a total of three years of absolute 
sobriety to demonstrate adequate evidence of reformation. 
 
It is DOE consultant-psychiatrist # 2’s opinion that six weeks of abstinence and four hours of 
counseling sessions are inadequate to demonstrate either rehabilitation or reformation. 
 

E. Hearing Officer Evaluation of Evidence  
 
Based on the record before me, it appears that the individual has just begun his journey towards 
achieving rehabilitation and reformation from his alcohol abuse and habitual use of alcohol to 
excess. There are several factors that are favorable to the individual.  First, the individual recognizes 
that alcohol has had a negative impact on his life and is trying to mend his ways.  In this regard, the 
individual has stopped consuming alcohol and has enrolled in an alcohol treatment program. 
Second, the individual has a supportive girlfriend and brother-in-law, both of whom appear willing 
to help the individual maintain his sobriety.  In the end, however, I find that the individual requires 
significantly more time before he could be considered rehabilitated or reformed from his alcohol-
related problems.  
 
In evaluating the evidence in this case, I accorded much weight to DOE consultant-psychiatrist #2’s 
recommendation of the kinds of evidence needed to demonstrate adequate evidence of rehabilitation 
and reformation.  In this regard, even if the individual follows DOE consultant-psychiatrist # 2’s 
recommendation for treatment and sobriety, the individual will not be considered adequately 
rehabilitated until December 2006. 
 
Based on my observation of the individual’s demeanor at the hearing, I believe that the individual 
was sincere when he professed his desire to change his life. I am concerned, however, that the 
individual’s resolve to maintain his sobriety will be tested in the future. I am mindful that the 
individual told a personnel security specialist in 2001 that he would not drink and drive again. 
However, two years later, the individual was arrested for DWI.  Moreover, at the hearing the 
individual admitted that he had stopped drinking after he saw DOE consultant-psychiatrist # 1 but 
resumed drinking three months later.  Lastly, I was surprised that the individual enrolled in the 
alcohol treatment program on December 23, 2004 and then consumed alcohol two days later on 
December 25, 2004.  In the end, only the passage of time will determine whether the individual is 
ultimately successful in his recovery efforts. At this point, it is clear from the testimonial and 
documentary evidence in the record that the individual is far short of the timeframes required for 
him to demonstrate adequate evidence of rehabilitation or reformation. 
 
In the end, after carefully weighing all the evidence, I find that the individual has not brought forth 
sufficient evidence to mitigate the security concerns predicated on Criteria H and J in this case. 
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VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H and J.   After 
considering all the relevant information, favorable and unfavorable, in a comprehensive common-
sense manner, including weighing all the testimony and other evidence presented at the hearing, I 
have found that the individual has not brought forth sufficient evidence to mitigate the security 
concerns advanced by the LSO. I therefore cannot find that restoring the individual’s access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, I have determined that the individual’s access authorization should 
not be restored. The parties  
may seek review of this Decision by an Appeal Panel under the regulations set forth at  
10 C.F.R. § 710.28 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 24, 2005 
 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

*  The original of this document contains information which is subject to
withholding from disclosure under 5 U.S.C. 552.  Such  material has been deleted
from this copy and replaced with XXXXXX’s.

April 7, 2005

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: November 2, 2004

Case Number: TSO-0168

This Decision concerns the eligibility of XXXX XXXXXX XXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."1/ A Department of Energy (DOE) Operations Office denied the
individual's request for an access authorization under the provisions of Part 710.
This Decision considers whether, on the basis of the evidence and testimony
presented in this proceeding, the individual should be granted an access
authorization.  As set forth in this Decision, I have determined that the individual’s
request for a security clearance should be denied at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides
that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).



- 2 -

In this instance, the individual requested a security clearance from DOE after
gaining employment with a DOE contractor.  However, the local DOE security office
(DOE Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being denied pending the resolution of
certain derogatory information that created substantial doubt regarding his
eligibility.  This derogatory information is described in a Notification Letter issued
to the individual on July 14, 2004, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8,
subsections h, j and l.  More specifically, the Notification Letter alleges that the
individual has: 1) “[a]n illness or mental condition which, in the opinion of a
psychiatrist or licensed clinical psychologist, causes or may cause, a significant
defect in judgment or reliability,” 2) “[b]een, or is, a user of alcohol habitually to
excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse,” and 3) “[e]ngaged in unusual
conduct or is subject to circumstances which tend to show that the individual is not
honest, reliable, or trustworthy; or which furnishes reason to believe that the
individual may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of national security.”  10 C.F.R.
§§ 710.8(h), (j) and (l) (Criterion H, Criterion J and Criterion L, respectively). The
bases for these findings are summarized below.

With regard to Criteria H and J, the Notification Letter states that the individual
was evaluated by a DOE consultant-psychiatrist (DOE Psychiatrist) who diagnosed
the individual with Alcohol Dependence.  According to the DOE Psychiatrist’s
report, this is a mental condition that causes or may cause a significant defect in
the individual’s judgment or reliability.  In reaching this diagnosis, the DOE
Psychiatrist considered that the individual’s admittedly excessive use of alcohol
while in the military from June 1999 to December 2001, which ultimately led to the
individual being discharged.  Under Criterion L, the Notification Letter states that
while in the military the individual was arrested and received an Article 15
(military non-judicial punishment) on three occasions, twice for underage drinking
and once for Driving Under the Influence (DUI), and was decertified from the
Personnel Reliability Program.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on
November 2, 2004, the individual exercised his right under Part 710 to request a
hearing in this matter.  10 C.F.R. § 710.21(b).  On November 10, 2004, I was
appointed as Hearing Officer in this case.  After conferring with the individual and
the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established.  At
the hearing, the DOE Counsel called the DOE Psychiatrist as the sole witness on
behalf of DOE Security.  Apart from testifying on his own behalf, the individual
called two witnesses, his fiancee and a co-worker who is also a close friend.  The
transcript taken at the hearing will be hereinafter cited as "Tr.".  Various
documents that were submitted by the DOE 



- 3 -

Counsel and the individual during this proceeding constitute exhibits to the hearing
transcript and will be cited respectively as "DOE Exh." and “Ind. Exh.”.

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will
indicate instances in which there are disparate viewpoints regarding the
information presented in the record.

The individual accepted a position with a DOE contractor in 2002, and his employer
requested a security clearance for the individual to enable him to perform work
duties in a secured area.  Accordingly, the individual submitted a Questionnaire for
National Security Positions (QNSP), dated November 14, 2002, and a background
investigation of the individual was initiated.  Information provided by the
individual in his QNSP and the background investigation revealed derogatory
information relating to the individual’s consumption of alcohol.  A Personnel
Security Interview (PSI) was therefore conducted with the individual on October 3,
2003.  Subsequent to the PSI, DOE Security referred the individual to the DOE
Psychiatrist, who conducted a psychiatric interview of the individual on December
5, 2003.  The individual’s history of alcohol use, as described by the individual
during the PSI and psychiatric interview, is summarized below.

The individual began drinking in high school as a way to be accepted by his peers.
By his latter high school years, however, the individual admittedly drank to the
point of intoxication on many weekends.  On one occasion in 1998, the individual
lost control of his car while trying to drive home intoxicated and rolled his car in a
ditch.  After completing high school, the individual enlisted in a branch of the U.S.
military (Military), in which he served from June 1999 to December 2001.  While in
the Military, the individual’s use of alcohol escalated.  The individual was arrested
and received an Article 15 on three separate occasions, first in October 2000 for
underage drinking, second in February 2001 for DUI, and finally in October 2001
again for undeage drinking.  The individual informed the DOE Psychiatrist that
prior to his first arrest in October 2000, he was getting intoxicated every weekend
and there was a month in which he drank five nights a week.   After his second
arrest, the individual was required to attend a weekly alcohol education and
treatment class, from February  through July 2001.  The individual stated during
the PSI that he wanted to stop drinking but did not take the class seriously, and
therefore resumed drinking after completing the class.  For performance of his
Military duties, the individual given a high-level Department of Defense (DOD)
security clearance and was certified under the Personnel Reliability Program (PRP).
The individual was temporarily decertified from the PRP after his first arrest.
Following his second arrest and Article 15, the individual was permanently
decertified from the PRP and his DOD security clearance was rescinded.
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As a result of his third arrest and Article 15 in October 2001, the individual was
placed in confinement for 30 days and again required to attend an alcohol treatment
class.  The individual ultimately received a general discharge from the Military in
December 2001.  Upon being discharged, the individual began to take more
seriously the difficulties that his alcohol use had caused him and attended
Alcoholics Anonymous (AA) on his own volition for a month after getting out of the
Military.  However, the individual found AA to be depressing and therefore stopped
attending.  The individual continued to drink, typically with acquaintances he made
while in the Military.  The individual reported to the DOE Psychiatrist that from
December 2001 until April 2002, the individual drank to the point of intoxication
three or four times.

However, in April 2002, the individual’s drinking began to subside after meeting a
young woman who became his girlfriend and ultimately his fiancee. The individual
and his girlfriend began living together in October 2002.  At the time the individual
saw the DOE Psychiatrist in December 2003, the individual reported that he had
consumed alcohol less than 20 times during the preceding year.  The individual
reported his most recent consumption of alcohol prior to psychiatric interview as
Thanksgiving 2003, when he consumed three 16-ounce draft beers.  The  individual
could recall getting intoxicated on only one occasion during the year preceding his
psychiatric interview, when he consumed five beers while at a friend’s house in
January 2003.  The individual was continuing to drink at the time that he saw the
DOE Psychiatrist but the individual stated that he limited his drinking to having
no more than three beers in an evening.  Although the individual admitted to
having a persistent desire to control his drinking, he did not express to the DOE
Psychiatrist an intention to stop drinking altogether.

Prior to conducting his psychiatric interview, the DOE Psychiatrist reviewed
pertinent background information contained in the individual’s security file.  In his
report, issued on December 11, 2003, the DOE Psychiatrist diagnosed the individual
with Substance Dependence, Alcohol, Active with Physiological Dependence, based
upon criteria set forth in The Diagnostic and Statistical Manual of the American
Psychiatric Association, IVth Edition TR (DSM-IV TR).  According to the DOE
Psychiatrist, this is an illness which causes or may cause a significant defect in the
individual’s judgment or reliability, until such time as the individual is able to
demonstrate adequate evidence of rehabilitation or reformation.  In this regard, the
DOE Psychiatrist recommended either of the following as evidence of rehabilitation:
1) total abstinence for one year with 200 hours of attendance at AA, with a sponsor,
at least once a week over a minimum of one year, or 2) total abstinence for two
years with satisfactory completion of a minimum of 50 hours of a professionally led,
substance abuse treatment program over six-month period, with aftercare.  As
adequate evidence of reformation, the DOE Psychiatrist recommended two years of
abstinence if the individual completes either of the two rehabilitation programs, or
three years of abstinence if he does not.
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II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty
beyond a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078,
25 DOE ¶ 82,802 (1996).  In this type of case, we are dealing with a different
standard designed to protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for
access authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a
showing of derogatory information raising security concerns, the burden is on the
individual to come forward at the hearing with evidence to convince the DOE that
granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  This standard implies that there is a strong presumption
against the granting or restoring of a security clearance.  See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest"
standard for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of denials"); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the
submissions of the parties, the evidence presented and the testimony of the
witnesses at the hearing convened in this matter.  In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or
recurrence; and other relevant and material factors.  After due deliberation, it is my
opinion that the individual should not be granted an access authorization since I am
unable to conclude that such approval would not endanger the common defense and
security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(d).  The specific findings that I make in support of this determination are
discussed below.

A.   Criteria H & J; Mental Condition, Use of Alcohol

Based upon the individual’s admitted history of excessive alcohol use, and the
report and diagnosis of the DOE Psychiatrist, I find that DOE Security properly
invoked Criteria H and J in denying the individual’s request for a security
clearance.  The individual drank heavily during his three and one-half years in the
Military, from June 1999 to December 2001, resulting in three arrests and Article
15 citations, and his 
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2/ The individual submitted his Fall 2004 transcript and his Spring 2005 course schedule,
showing that the individual has enrolled in five courses each semester in engineering,
mathematics and economics.  Ind. Exh. 5.  The individual’s Fall 2004 transcript indicates
that the individual has a cumulative grade point average of 4.13 on a 4.0 scale.  Id.  The
individual is due to graduate in 2007.  Tr. at 34.

ultimate discharge.  Based upon the individual’s level of alcohol consumption
during this time, the DOE Psychiatrist diagnosed the individual with Alcohol
Dependence, under DSM IV TR criteria.  DOE Exh. 4 at 16; Tr. at 55.  In other DOE
security clearance proceedings, Hearing Officers have consistently found that a
diagnosis related to excessive alcohol use raises important security concerns. See,
e.g., Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (affirmed
by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771
(1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014,
aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995).
As observed in these cases, an individual’s excessive use of alcohol might impair his
judgment and reliability, and his ability to control impulses.  These factors amplify
the risk that the individual will fail to safeguard classified matter or special nuclear
material.  Id.  Accordingly, I will turn to whether the individual has presented
sufficient evidence of rehabilitation or reformation to mitigate the security concerns
of DOE Security.

The individual conceded at the hearing that he drank habitually to excess while in
the Military, which the individual described as “a party phase” of his life.  Tr. at 27.
According to the individual, “[i]t was trying to go out, make friends, meet women,
and it ended up turning into something that got very serious very quickly, and I just
didn’t recognize it.”  Id.  The individual has presented considerable evidence that
his alcohol consumption has continually diminished since leaving the Military, and
particularly since meeting his girlfriend in April 2002.  They began living together
in October 2002, and became engaged in September 2004.  Tr. at 10.   The
individual’s fiancee has two small children by a previous relationship and
individual has assumed a parenting role.  Tr. at 13. The individual testified that
after committing to their relationship, “I stopped wanting to drink to excess, I didn’t
want to get drunk anymore, . . . there was a major change in my life, and everything
I’ve done since that point has been nothing but changes for the better.”  Tr. at 29.

Within four months of meeting his fiancee, the individual enrolled in college and
has continued to maintain a substantial course load2/ in addition to working full
time with the DOE contractor.  Tr. at 29.  According to the individual: “I’ve been
taking on as full a schedule as I can handle, because I have a direction I’m pushing
myself towards.  I want to be an engineer.  I want to take care of my family.”  Id.
Employment records submitted by the individual, and the testimony of his co-
worker, indicate that the individual is a reliable and conscientious worker.  See Ind.
Exh. 4 (Ironman Award), Ind. Exh. 6 (Performance Appraisal); Tr. at 20. The
individual’s fiancee is also enrolled 
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3/ The individual’s fiancee testified that she had not seen the individual consume any alcohol
since the housewarming party, and that they do not keep alcohol in the house.  Tr. at 14-15.

4/ The DOE Psychiatrist clarified, however, that the modifier he attached to his Alcohol
Dependence diagnosis in his report, “Active with Physiological Dependence,” is no longer
accurate.  The DOE Psychiatrist stated that his current diagnosis of the individual is Alcohol
Dependence “in Sustained Partial Remission.”  Tr. at 71.

5/ The DOE Psychiatrist testified that he normally requires two years of AA for anyone he
diagnoses with alcohol dependence, but relaxed his requirement to one year for the
individual in view of his young age.  Tr. at 61.  The DOE Psychiatrist explained that he
usually requires two years of AA because statistics show that 65 percent of alcoholics are

(continued...)

in school.  Tr. at 13.  The individual therefore spends much of his time at home
caring for his fiancee’s two children when he is not working or attending classes.
Tr. at 15. The individual purchased a home in April 2004.  See Ind. Exh. 3. 

The individual further testified, and his fiancee corroborated, that he no longer
associates with friends who consume alcohol.  Tr. at 12, 40-41.  According to the
individual, he has consumed no alcohol since April 2004, eight months prior to the
hearing, when he engaged in a toast with friends at his housewarming party.  Tr. at
32.3/  The individual further testified that he had consumed alcohol only once during
the three months prior to that occasion, and that these were the only two times that
he consumed alcohol during the year preceding the hearing.  Tr. at 32-33.  The
individual testified that he had not been intoxicated since January 2003, two years
prior to the hearing.  Tr. at 40.  Regarding his future intentions regarding use of
alcohol, the individual stated: “I don’t plan on drinking at all.  It doesn’t fit in my
lifestyle.  I don’t have time to drink.  I don’t want to drink.”  Tr. at 33.

In August 2004, the individual obtained an evaluation by a Substance Abuse
Counselor. In a one paragraph letter, the Substance Abuse Counselor states: “Based
on [the individual’s] disclosures and our assessment tools (Substance Abuse Subtle
Screening Inventory) he did not appear to meet DSM IV Criteria for Substance
Dependence/Abuse and treatment was not recommended.  Our recommendation
were to have [the individual] explore Alcoholics Anonymous as an opportunity to
look at his relationship with alcohol.”  Ind. Exh. 1.  The Substance Abuse Counselor
did not testify at the hearing.

Notwithstanding the foregoing, the DOE Psychiatrist affirmed his diagnosis of
Alcohol Dependence4/ at the hearing.  The DOE Psychiatrist also reasserted his
opinion that the individual has still not presented adequate evidence of
rehabilitation or reformation.  Tr. at 55-57, 59-60.  In his report, the DOE
Psychiatrist recommended either of the following as evidence of rehabilitation: 1)
total abstinence for one year with 200 hours of sponsored attendance at AA over a
minimum of one year,5/ or 2) total 
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5/ (...continued)
able to stay sober after one year of AA, and 75 percent after two years.  Id.

6/ I note that the Substance Abuse Counselor also recommended in his letter that “[the
individual] explore Alcoholics Anonymous as an opportunity to look at his relationship with
alcohol.”  Ind. Exh. 1.

7/ I note that the individual would not come close to the three years of abstinence
recommended by the DOE Psychiatrist even excluding the individual’s most recent
consumption of alcohol, eight months prior to the hearing when he toasted at his
housewarming celebration.

abstinence for two years with satisfactory completion of a minimum of 50 hours of a
professionally led, substance abuse treatment program over a six-month period
followed by aftercare.  DOE Exh.4 at 19.  Since the individual had failed to enroll in
AA6/ or an alternative treatment program, the DOE Psychiatrist was of the opinion
that the individual still had not achieved adequate rehabilitation.  Tr. at 60-61.  In
this regard, the DOE Psychiatrist did not accept the individual’s explanation that
he could not find time to attend AA or an alternative treatment program.  Tr. at 67-
68.

In view of the individual’s positive changes in lifestyle, the DOE Psychiatrist
testified that the individual was definitely showing signs of reformation.  Tr. at 60.
However, the DOE Psychiatrist was adamant that the individual has not yet shown
sufficient reformation to mitigate the considerable risk of relapse.  Tr at 62.  As
adequate evidence of reformation, the DOE Psychiatrist recommended in his report
two years of abstinence if the individual completes either of the two rehabilitation
programs, or three years of abstinence if he does not.  DOE Exh. 4 at 19. At the
hearing, the DOE Psychiatrist refused to relax the three-year abstinence
requirement, and expressed his opinion that the individual had not achieved
adequate reformation since the individual had been completely abstinent from
alcohol for only eight months at the time of the hearing.  Tr. at 62.7/ 

Moreover, despite the individual’s present period of abstinence, the DOE
Psychiatrist observed that the individual was not showing proper reformation based
upon statements made by the individual during the hearing.  Although the
individual testified at one stage of the hearing that “I don’t plan on drinking,” Tr. at
33, he later said that “I don’t believe I have an alcohol problem” and  “I’ll never
delude myself into thinking that I’ll never have another drink of alcohol again.. . .
Can I say I’ll never get drunk again?  Yeah, I can say that.” Tr. at 39, 45.  According
to the DOE Psychiatrist: “[F]or anybody that has a diagnosis of alcohol dependence,
the only real acceptable drinking is not drinking, sobriety . . . [T]he prognosis for
somebody who is alcohol dependent, if they drink, is that they are going to get in
trouble drinking in the future.  
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8/ During the PSI, the individual stated “I originally planned to go to school when I went into
the [Military] and I never did it.  And I think the main reason why I never went to school was
because I was drinking so much and I didn’t really have the motivation to do anything else.”
DOE Exh. 8 at 37-38.

9/ Under the DSM-IV TR, a diagnosis of Substance Dependence is appropriate for a given
subject if he meets any three of seven specified criteria within a twelve-month period.  See
DOE Exh. 4 at 15-16.

10/ The DOE Psychiatrist summarized: “[Y]ou haven’t gone through any of the rehabilitation
programs, you have eight months of sobriety . . . .  With making a statement that you’ll

(continued...)

It doesn’t mean that if you’re ever diagnosed with alcohol dependence that you
cannot drink in moderation in the future, but only a small percentage of people can
do that.  It’s about ten percent.”  Tr. at 55-56.  The DOE Psychiatrist expressed his
concern that the individual had not yet made “an absolute commitment to sobriety.”
Tr. at 75.

Based upon the weight of the evidence presented in the record, I am compelled to
agree with the opinion of the DOE Psychiatrist in this case, and find that the
individual has not yet demonstrated adequate rehabilitation and reformation.  It is
clear from the record in this case that during his term in the Military from June
1999 to December 2001, the individual reached a severe level of Alcohol
Dependence, as indicated by his three arrests, thirty days confinement and
discharge.8/  The individual initially contested the DOE Psychiatrist’s diagnosis of
Alcohol Dependence.  Tr. at 46-47. However, under questioning, the individual
conceded that, while in the Military, he met all of the four criteria relied upon by
the DOE Psychiatrist in reaching this diagnosis, i.e. the individual developed a high
tolerance for alcohol, drank more than intended, had a persistent desire but
unsuccessful efforts to stop drinking, and important occupational activities were
given up because of his alcohol use.  Tr. at 48-49.9/  I can attach little weight to the
letter submitted by the individual from the Substance Abuse Counselor, stating
that the individual does not appear to meet the criteria for Alcohol Dependence.
Ind. Exh. 1.  The letter does not specify the information or time period upon which
this conclusion is based, and the Substance Abuse Counselor did not testify at the
hearing to provide such clarification.

I highly commend the individual for the substantial strides he has made in his
personal life, in resuming his education, purchasing a home and assuming family
responsibilities.  I have further taken into consideration the individual’s age at the
time of his heavy drinking.  Clearly, the individual now displays a more mature
attitude than indicated by his behavior while in the Military.  Nonetheless, I find
that in the absence of alcohol treatment or a longer period of abstinence, a
cognizable risk remains at this time that he will relapse into getting intoxicated on
a habitual basis.10/  
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10/ (...continued)
probably be abstinent, but if you drink, it would just be one drink, I can’t make an opinion
that your risk of relapse in the next five years is low.”  Tr. at 62.

Section 710.7(a) of the security regulations provide that “[a]ny doubt as to an
individual’s access authorization eligibility shall be resolved in favor of national
security.”  10 C.F.R. § 710.7(a). Consequently, I must find that the individual has
not yet overcome the security concerns associated with his past use of alcohol, and I
cannot recommend granting the individual a security clearance at this time.  See
Personnel Security Hearing, Case No. VSO-0359, 28 DOE ¶ 82,768 (2000), aff’d,
Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel Security Hearing,
Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security Hearing, Case
No. TSO-0001, 28 DOE ¶ 82,911 (2003).

B.  Criterion L, Unusual Conduct

Under Criterion L, the Notification Letter cites the individual’s three arrests and
Article 15 infractions, and his removal from the PRP while in the Military.  As
described in the factual summary, each of these occurrences stemmed from the
individual’s excessive use of alcohol.  As discussed above, I have found that the
individual has not yet overcome the security concerns associated with his past
alcohol use.  I therefore find, correspondingly, that the individual has not yet
overcome the concerns of DOE Security under Criterion L.

III.  Conclusion

I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(h), (j) and (l) in
denying the individual’s request for an access authorization.  For the reasons set
forth in this Decision, I further find that the individual has not adequately
mitigated the associated security concerns.  I am therefore unable to find that
granting the individual an access authorization would not endanger the common
defense and security and would be consistent with the national interest.
Accordingly, I find that the individual should be denied an access authorization at
this time. The individual may seek review of this Decision by an Appeal Panel
under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: April 7, 2005 



1An access authorization is an administrative determination that an individual is eligible
for access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to in this Decision as an access authorization or a security clearance.

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 3, 2005

Case Number: TSO-0170

This decision concerns the eligibility of XXXX XX XXX (hereinafter referred to as "the
Individual") to obtain an access authorization under the regulations set forth at 10 C.F.R. Part
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter
or Special Nuclear Material.”1  This decision considers whether, on the basis of the evidence in
this proceeding, the Individual's access authorization should be granted.  For the reasons stated
below, I find that the Individual's access authorization should not be granted.

I. BACKGROUND 

The present case concerns an Individual who first applied for an access authorization in 1985.  A
background investigation of the Individual revealed derogatory information.  As a result, the
Local Security Office (LSO) conducted a personnel security interview (PSI) of the Individual on
October 21, 1985. 

The October 21, 1985 PSI addressed a number of issues including a September 19, 1980 arrest
for shoplifting, several omissions from the Personnel Security Questionnaire (PSQ) he submitted
as part of his application for access authorization, and a number of past due debts.  October 21,
1985 PSI at 13, 19, 20.  Apparently, these issues were resolved to the LSO’s satisfaction and the
Individual was granted a DOE access authorization.   

The Individual subsequently transferred to a different DOE facility (the second DOE Facility) in
a different state (the State).  The second DOE facility’s Security Office (SO) subsequently
obtained additional derogatory information.  Accordingly, the SO conducted an ongoing
investigation of the 
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Individual in which it held a series of eight PSIs of the Individual.  During these PSIs, the
Individual repeatedly: failed to cooperate with SO’s Investigation, August 21, 1992 PSI at 1-4,
August 11, 1994 PSI at 10-11, 22-23; omitted significant information from DOE security forms
he was required to submit, March 4, 1992 PSI at 7-42, 47, 50, 56-63, 69-70, May 21, 1993 PSI at
37, 39-42, March 15, 1995 PSI at 26-27; and provided inconsistent incomplete or misleading
information to SO, August 21, 1992 PSI at 27-28.  The manner in which the Individual
conducted himself during this series of eight PSIs raises grave doubts about his credibility and
character. 

Apparently, the Individual left the second DOE facility sometime between March 1995 and June
1995 and therefore no longer needed a DOE access authorization.  Accordingly, his access
authorization was terminated on June 30, 1995.  Seven years later, in 2002, the Individual was
offered employment at the DOE facility at which he was first employed.  On April 15, 2002, his
application for a DOE access authorization was submitted to the LSO. During the ensuing
background investigation and evaluation of his suitability to maintain a DOE access
authorization, the LSO obtained and considered the information discussed above. In addition, the
LSO  considered and evaluated newly acquired derogatory information.  As a result, the LSO
determined that yet another PSI of the Individual was needed.
                               
On January 29, 2003, the LSO conducted a tenth PSI of the Individual.  The PSI began with a
discussion of the Individual’s November 1984 arrest for driving under the influence of alcohol.
January 29, 2003 PSI at 8-13 .  According to the Individual, he consumed two beers in 45
minutes.  Id. at 9.  This consumption of two beers, the Individual claimed, resulted in a blood
alcohol level of .08%.  Id. at 10.  The Individual was then asked to explain the circumstances
concerning a number of interactions with law enforcement authorities, including  an April 2002
traffic stop that  resulted in his being cited for no proof of insurance and speeding and led to his
arrest for two outstanding arrest warrants.  One of these warrants was for passing a check with
insufficient funds in the amount of $1,298.  Id. at 15.  Next the PSI turned to a discussion of a
January 11, 2003 traffic stop in which the Individual was cited for No Sticker.  Id. at 18-23.  The
PSI then turned to a discussion of two arrest warrants for bad checks issued on May 11, 2001
and November 3, 2000, for three checks totaling $734.70.  Id. at 23.  The Individual admitted
passing these bad checks.  Id. at 24.  The Individual noted that he had made restitution for these
checks.  Id. at 26.  Next the PSI turned to a discussion of three outstanding warrants for Theft by
Check and Failure to Appear.  Id. at 33-34.  

The PSI then turned to a discussion of a bounced check the Individual issued on October 26,
1989.  Id. at 36.  When confronted with the record of this bounced check, the Individual
responded by claiming he had made restitution to the check’s recipient.  The Individual further
claimed the checks’s recipient was unaware of the fact, because the restitution was intercepted
by the recipient’s soon-to-be ex-wife.   Id. at 36-39.  The Individual subsequently admitted that a
warrant for his arrest was issued as a result of his passing this bad check and that the restitution
he paid was made through the court.  Id. at 39-40.  

An eviction notice issued to the Individual in January 2001 was also discussed.   Id. at  49-50.
This eviction notice indicated that the Individual was $1,200 behind in his rent.  Id. at 49, 58.
The 
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Individual claimed he actually owed only $800 in back rent.  Id. at 58.  The Individual also
admitted he has not paid this back rent.  Id. at 58.  

The PSI also discussed the Individual’s two failed business ventures.  Id. at 50.  The Individual
was then asked about a judgment against him awarded to Leasecom.  The Individual was also
asked about three outstanding past due balances on Capital One credit cards in the amounts of
$664, $999 and $1,260.  Id. at 68.  The Individual claimed that he was in the process of making a
settlement payment on these three debts.  Id.  The Individual was also asked about another
Capital One credit card account in the amount of $1,720. Id. at 68-69.  The Individual claimed he
was unaware of this account.  Id. at 69.  The Individual was asked about a judgment granted to
his old business, Phase Four Sportswear, against the Individual in the amount of $3,063.24 plus
costs and interest.  Id. at 83. The Individual claimed that this was the same judgment that was
awarded to Leasecom.  Id.  The Individual was also asked why he did not report these debts on
his most recent security form.  Id. at 89.  The Individual responded by stating, “anything they
ever asked me to bring in I brought.”  Id. at 100.  
   
The January 29, 2003 PSI failed to resolve many of the security concerns raised by the extremely
large volume of derogatory information concerning the Individual.  Accordingly, an
administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The LSO then issued a
letter notifying the Individual that it possessed information that raised a substantial doubt
concerning his eligibility for access authorization (the Notification Letter).  The Notification
Letter alleges that the Individual has “engaged in any unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or
which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause the individual to act contrary to the best interests of the
national security.  Such conduct or circumstances include, but are not limited to, criminal
behavior, a pattern of financial irresponsibility . . . or violation of any commitment or promise
upon which DOE previously relied to favorably resolve an issue of access authorization
eligibility.”  10 C.F.R. § 710.8(l) (Criterion L).

Specifically, the Notification Letter alleges that the Individual has (1) “established a pattern of
not meeting financial obligations and has demonstrated an unwillingness or inability to satisfy
his debts since approximately 1985,” and (2) “demonstrated a disregard for the law by a pattern
of law enforcement problems since approximately 1980.”  Appendix to Notification Letter at 1,
3.
          
The Individual filed a request for a hearing in which he made a general denial of the allegations
contained in the Notification Letter. This request was forwarded to the Director of the Office of
Hearings and Appeals (OHA) who appointed me as Hearing Officer.

At the Hearing, the LSO presented no witnesses.  The Individual presented three witnesses: his
wife, his supervisor, and a friend.  The Individual also testified on his own behalf.  See
Transcript of Hearing, Case No. TSO-0170 (hereinafter cited as “Tr.”). 
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II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).
The regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R.
§§ 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the
testimony and exhibits presented by both sides in this case.

III.  FINDINGS OF LAW AND FACT

A.  Pattern of Financial Irresponsibility

A pattern of financial irresponsibility raises serious security concerns for a number of reasons. It
can be evidence of poor judgment or unreliability on the part of an individual.  Financial
irresponsibility can also render an individual susceptible to coercion.  In many cases, the
consequences of financial responsibility have led individuals to participate in deceptive,
dishonest or illegal activities.  Most importantly, history has shown that financial pressure is
perhaps the most common motivation for espionage.  For these reasons, financial irresponsibility
raises a serious doubt about an individual's ability to handle classified material and follow
security regulations.  Personnel Security Review (Case No. VSA-0048), 25 DOE ¶ 83,010 at
86,545 (1996).
 
The lengthy Appendix to the Notification Letter, which sets forth that information creating
substantial doubt about the Individual’s eligibility to maintain an access authorization, contains a
partial history of the Individual’s financial affairs dating back to 1985.  This history includes
numerous unpaid debts (Statement of Charges at ¶ I.A.1, ¶ I.A.3.b and c, ¶ I.A.5.a and b, ¶
I.A.8.a and b, and ¶ I.A.9.g), repossession of a motor vehicle (Statement of Charges at ¶ I.A.2.a),
a default on a bank loan (Statement of Charges at ¶ I.A.3.a), Federal and State tax delinquencies
(Statement of Charges at ¶ I.A.4.a, ¶ I.A.5.c, ¶ I.A.6.b, ¶ I.A.7.a, and ¶ I.A.9.e), garnishments of
his wages by creditors (Statement of Charges at ¶ I.A.5.b, and ¶ I.A.7.b), unpaid child support
(Statement of Charges at ¶ I.A.7.b, and ¶ I.A.9.f), and at least four judgments against him
granted in favor of creditors (Statement of Charges at ¶ I.A.9.a, b, c and d).  This derogatory
information establishes a serious, unambiguous and longstanding pattern of abject financial
irresponsibility on the part of the Individual.  The Individual’s financial circumstances have also
been negatively affected by his poor financial management skills and his apparent neglect.   
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2  The Individual indicates that his financial problems began in 1987 or 1988.  Tr. at 110. 
According to the Individual, his periods of unemployment began in 1995, when he left his
employment at the second DOE facility.  Tr. at 97.  The two failed businesses were started in the
2000s.  Tr. at 133-34, 139.     

3  At the time of this PSI, the Individual reported a monthly income of $7,300 (or $87,600
per year in 1992 dollars).  August 21, 1992 PSI at 12-13.  

4  The Individual also claimed that his financial problems coincided with the demise of
his first two marriages.  Tr. at 95.  These marital problems, however, do not excuse or explain an
18-year history of financial difficulty. 

5  To his credit, the Individual recognizes and acknowledges that poor decision making
and irresponsibility have contributed to his financial distress.  (Tr. at 94, 96, 165). 

Debts, in and of themselves, do not evidence financial irresponsibility.  Some debts are incurred
due to circumstances beyond an individual’s control.  For example, serious medical conditions or
natural disasters might result in overwhelming financial burdens.  In the Individual’s case, there
are some financial circumstances that have understandably contributed to his financial plight.  At
least two failed businesses and several periods of unemployment have posed very real financial
setbacks to the Individual.  Tr. at 97- 99, 133-139.  However, the onset of this pattern of
longstanding unpaid debts (and failure to take appropriate action in addressing them) predates
the periods of unemployment and the undertaking of these unsuccessful business enterprises.2

Accordingly, I find that these two factors do not absolve the Individual of responsibility for his
financial circumstances.  Moreover, the Record clearly shows that the Individual has not
consistently managed his financial affairs in a wise and responsible manner.  For example,
during the Individual’s third PSI, which was conducted by SO on August 21, 1992,  the
Individual was questioned about $7,000 in past due debts.  August 21, 1992 PSI at 21. The
Individual indicated that, after payroll deductions, rent, groceries, utilities, and a car payment, he
had $3,000 a month in disposable income at the time of this PSI.  He therefore could have
satisfied his financial obligations in just two and one third months.3  Id. at 18-20.  However, the
Individual failed to take this opportunity to apply his disposable income towards his past due
debt.     

The Individual also attributes his difficult financial circumstances to two other factors, large tax
assessments and unduly large child support bills.4  I turn now to a detailed discussion of these
claims.5
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6  Later on in this PSI, the Individual claimed he had always filed his taxes in a timely
matter.  September 15, 1993 PSI at 37. 

1. Unpaid Taxes

The Individual attributes some of his financial difficulties to an unfairly large tax burden
resulting from an audit of the Individual for the tax years of 1990, 1991 and 1992. The
circumstances concerning this audit are unclear. This lack of clarity can be attributed, in large
part, to the Individual, who has consistently provided inconsistent and incomplete accounts of
those circumstances.  A review of the information provided by the Individual during his ten PSIs
is instructive.  The Individual’s taxes were first discussed with the Individual in the fourth PSI,
which was conducted on May 21, 1993. During this PSI, the Individual indicated that his taxes
had been audited for the years 1990 and 1991.  May 21, 1993 PSI at 25.  The Individual was then
specifically asked, first, if he paid his federal taxes and, second, if he had paid his state taxes.  He
indicated that he had paid both his federal and state taxes.  Id. at 26.  During this fourth PSI, the
Individual indicated that he owed the Internal Revenue Service (IRS) $13,000.  Id. at 49.  

The Individual was again asked about his taxes in his fifth PSI, which occurred on June 4, 1993.
In this PSI, the Individual continued to claim he owed $13,000 to $14,000 in back taxes.  June 4,
1993 PSI at 22.  The Individual indicated that he owed $6,000 in taxes for 1992 alone, and
attributed this 1992 figure to his claiming ten exemptions for that year.  June 4, 1993 PSI at 24.
The Individual also specifically stated that he filed his state taxes in 1991 and 1992.  Id. at 27.  

The Individual’s taxes were also discussed at his sixth PSI, which occurred on September 15,
1993.  During this sixth PSI, the Individual admitted that he had been delinquent in filing his
1991 and 1992 state taxes.  September 15, 1993 PSI at 17.6  During this PSI, the Individual
stated that the IRS claimed that he had not submitted tax returns for 1990, 1991 and 1992.
September 15, 1993 PSI at 28-29.   Subsequent to  this PSI, the Individual filed for a Chapter 7
bankruptcy.  In his Petition for Bankruptcy, he indicated he indicated he owed back taxes
totaling $22,921.58.  

During his seventh PSI, the Individual attributed his financial difficulties to the IRS.  April 21,
1994 PSI at 17.  The Individual again claimed that as a result of a large tax bill that resulted from
an audit of his 1990 and 1991 taxes, he was forced to file a Chapter 7 bankruptcy.  April 21,
1994 PSI at 17.  However, for the first time, the Individual claimed that he had hired a person to
prepare his tax returns (the Tax Preparer), and that the Tax Preparer had included a number of
phony deductions in his tax returns.  April 21, 1994 PSI at 18-19.  In this PSI, the Individual
claimed he only owed $8,000 worth of back taxes.  April 21, 1994 PSI at 25. The Individual also
represented that he had entered into an agreement with the IRS that would allow him to pay off
the $8,000 he allegedly owed the IRS in a period of three years.  April 21, 1994 PSI at 30-31.
  
The Individual’s taxes were next discussed with him in his eighth PSI, which occurred on
August 11, 1994.  During this PSI, the Individual claimed that the amount originally owed to the
IRS was 
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7 This period, 1986 through 1989, occurred subsequent to the Individual’s divorce from
his first wife.  Apparently, the Individual and his first wife reconciled and moved in together, but
did not remarry. 

$15,000. August 11, 1994 PSI at 18.  He then claimed that the IRS increased this figure to
$21,000, because the case was assigned to a new worker.  August 11, 1994 PSI at 18.   

During his ninth PSI, the Individual claimed that the amount he owed to the IRS increased from
$8,000 to $21,000 because of interest.  March 15, 1995 PSI at 12-13.  The Individual also
claimed he didn’t owe the State any back taxes.   March 15, 1995 PSI at 22-23. 

During his tenth PSI, the Individual admitted that he had not filed his federal tax return for the
year 2001.  January 29, 2003 PSI at 57.  Nor had the Individual filed for an extension of the
filing period for his 2001 federal tax return.  Id.   The Individual was also asked about an
outstanding tax lien of $562 levied by the State.  Id. at 61-62.

At the Hearing, the Individual claimed the IRS audit of his 1990, 1991 and 1992 taxes was
triggered by an increase in his annual income from $30,000 to $50,000.  Tr. at 120.  The
Individual also testified that he had hired the Tax Preparer to prepare his taxes for the years
1990, 1991 and 1992 and that the Tax Preparer had put false information in his returns which
indicated that the Individual had losses arising from theft.  Tr. at 120, 123.  The Individual
testified that he signed these tax returns without reading them.  Tr. at 123.  The Individual further
testified that he eventually satisfied his debt to the IRS.  Tr. at 125, 177.  Later on in the
Individual’s testimony, the Individual explained that he and his wife pay $250 a month to the
IRS for back taxes due for  early withdrawals from his wife’s 401(k) plan which was used to
finance one of his failed businesses.  Tr. at 188.  According to the Individual, this $250 a month
was for his wife’s back taxes, not his.  Tr. at 188-89.

At the Hearing, the Individual was asked about his tax issues with the State, where he lived from
1989 to 1995.  Tr. at 124.  He testified that the State claims he owes $9,600, but he is of the
opinion he never actually owed the State that much.  Tr. at 177-78.  The Individual further
testified that he tried to resolve his issues with then State, but could not get a straight answer
from it when he asked if he owed it any taxes.  Tr. at 178-80.

This review of the Individual’s statements concerning his taxes shows that (1) the Individual’s
tax bill most likely resulted from his own actions and (2) information provided to DOE security
officials by the Individual is of dubious credibility.

2. Delinquent Child Support

The Individual testified that he owes over $97,000 in back child support to his first wife.  The
Individual attributes this arrearage to his past periods of unemployment and the Child Support
Authority’s failure to give him credit for a period of four years in which he lived with his first
wife and their three children after their divorce.7  Tr. at 110-12, 168-73.  During this period of 
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8  The Individual’s testimony indicates that he received this letter after leaving the State
in 1995.  (Tr. at 126-28). 

approximately four years, the Individual testified, he was actually supporting his children, but
was not formally making the $300 a month in child support payments.  Tr. at 111-12, 168.  The
Individual further testified that he intends to have this child support arrearage recalculated to
reflect his support of his children while living with his first wife during the 1986 through 1989
time period.
  
It is important to note that the Individual’s explanation, even if true, only partially addresses the
$97,000 child support arrearage. The Individual testified that during the four-year period in
which his lived with his ex-wife and their children, his child support obligation was set at $300 a
month.  Tr. at 111.  This $300 a month obligation multiplied by 48 months (four years) totals
$14,400.  While the interest on that amount would be considerable, it does not account for the
full $97,000 arrearage.  

Moreover, the Individual testified that at some point, he received a letter from the Child Support
Authority indicating that he was $12,000 in arrears.8  Tr. at 127-28. The significance of this
testimony is that the Individual has been on notice of his child support arrearage stemming from
the 1986-1989 period for quite some time.  Apparently, he has only recently began to address
this issue. In essence, the Individual has neglected the problem for over a decade. 

Accordingly, the Individual’s testimony attributing some of his financial difficulties to excessive
child support obligations does not show that his financial condition was due to circumstances
beyond his control, but instead shows that his financial condition resulted from his own
irresponsibility.    
The Individual’s financial circumstances cannot be attributed to low income.  During the past 20
years, he has had, for the most part, high-paying jobs.  He and his current (third) wife’s annual
household income is in the six-figure range.  Tr. at 22.  The Individual’s income therefore has
been more than sufficient to meet his financial obligations.  Yet, the Individual has consistently
failed to meet those obligations.  
           
B. Disregard for the Law   

The Statement of Charges sets forth a listing of legal infractions dating back to 1980.  This list
includes arrests for Shoplifting (Statement of Charges at ¶ I.A.10.12), Driving Under the
Influence (Statement of Charges at ¶ I.A.10.7), four arrests or warrants involving the passing of
bad checks  (Statement of Charges at ¶ I.A.10.4, 5, 8, and 11), eight arrests or warrants
involving his operating a motor vehicle without insurance (Statement of Charges at ¶ I.A.10.1, 3,
4, 8, 9, 10, and 11), two arrests involving failure to appear in court when summoned (Statement
of Charges at ¶ I.A.10.2 and 3), three arrests or citations for operating a motor vehicle without
current licensing and registration 
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9  However, doubts raised by past financial irresponsibility are not necessarily resolved
even when an individual puts his financial affairs in order.   See Personnel Security Hearing
(Case No. VSO-0132), 26 DOE ¶ 82,780 at 85,711 (1997) (payment of debts does not in itself
definitively establish that an individual will conduct his financial affairs responsibly in the
future).  Some OHA cases have found periods greater than a year insufficient to establish a
sufficient new pattern of financial responsibility.  See Personnel Security Hearing, (Case No.
VSO-0240), 27 DOE ¶ 82,790 (1999) (longstanding pattern of financial responsibility was
insufficient to resolve the serious doubts raised by the demonstrated pattern of financial
irresponsibility);  Personnel Security Hearing, (Case No. VSO-0347), 28 DOE ¶ 82,758 (2000)
(where individual who had resolved debts still failed to accept responsibility for his actions). 

(Statement of Charges at ¶ I.A.10.1, 6, and 10), and one arrest for failing to pay a traffic ticket.
(Statement of Charges at ¶ I.A.10.10).  In the period from 1980 though 2002, the Individual was
arrested no fewer than seven times and had at least five warrants issued for his arrest.  (On
several occasions, when the Individual was arrested, he was charged with more than one crime.)
The Individual’s criminal record, which has continued into recent periods, obviously raises grave
doubts about the Individual’s honesty, judgment, reliability and ability to obey and follow rules
and regulations.  

C. Mitigation

A finding of derogatory information does not, however, end the evaluation of evidence
concerning an individual’s eligibility for access authorization.   See Personnel Security Hearing
(Case No. VSO-0244), 27 DOE ¶ 82,797 (affirmed by OSA, 1999); Personnel Security Hearing
(Case No. VSO-0154), 26 DOE ¶ 82,794 (1997),  aff’d, Personnel Security Review (Case No.
VSA-0154), 27 DOE ¶ 83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I
must exercise my common sense judgment in deciding whether the individual’s access
authorization should be granted after considering the applicable factors prescribed in 10 C.F.R.
§ 710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence
of mitigation to resolve the security concerns raised by his longstanding financial irresponsibility
and disregard for the law.  After considering all of the evidence in the record, I find that he has
not.

As an initial matter, it was impossible for me to assign any credibility to the Individual’s
testimony.  As the discussions above show, the Individual has consistently, over a period of
almost 20 years, provided DOE Security Officials with information that is misleading,
contradictory, non-responsive, unduly vague and difficult to believe.  This behavior even
occurred during the Hearing, where the Individual, while trying to show that he had exhibited
periods of financial responsibility, testified that he did not owe anyone but the IRS and the State
when he left the State in 1995.  Tr. at 126.  Later on at the Hearing, the Individual testified that
several of the debts appearing on a 2002 credit report “went back to [the State].”  Tr. at 143, 146,
157, 159.
 
1. Financial Irresponsibility  

Once a pattern of financial irresponsibility has been established, an individual must demonstrate
a new pattern of financial responsibility in order to mitigate or resolve the security concerns
raised by the established pattern of financial irresponsibility.  Personnel Security Hearing (Case
No. VSO-0108),  26 DOE ¶ 82,764 at 85,699 (1996).  In the present case, the Individual has not
established a pattern of financial responsibility.9  While the Individual has apparently realized
that he needs to 
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change and take control over his finances, his efforts so far have come too little, too late, are of
questionable wisdom and appear to be only in their formative stage. 

Even after he was given an opportunity to submit additional information after the Hearing, the
Individual failed to submit  any of the information required to establish that his financial affairs
are in order, let alone establish a pattern of financial responsibility.  Instead, the Individual’s
testimony made it clear that he either did not have a clear picture of his current financial
situation or was unwilling or unable to share it with me.  The Individual needed to submit a clear
and specific listing of the sources and amounts of his current income.  Then the Individual
needed to submit an accurate and detailed list of his current expenses and outstanding obligations
and establish that he had prepared a budget that would meet his current obligations and make
acceptable progress towards paying his outstanding obligations. Finally, the Individual needed to
establish that he had implemented and followed the budget for a suitable time period.  However,
the Individual failed to establish that he had met any of these requirements.  All the Individual
was able to establish was that he had contracted with a credit counseling service, contracted with
a company that was attempting to settle his debts by getting his debtors to agree to reduce their
claims against him in return for prompt payment, paid some of his creditors off, taken a personal
financial and credit management course, and was beginning to take action to request the Child
Support Authority to reduce its assessment of the amount of child support he owes. 

After considering the Record, which shows that the Individual has a history of at least 18 years
of financial irresponsibility and has yet to establish a pattern of financial responsibility, I find
that the questions about his financial responsibility have not been resolved in the Individual’s
favor. 

2. Disregard for the Law

The Individual has failed to produce evidence sufficiently mitigating his 22-year history of
disobeying the law.  The only evidence that the Individual has submitted in an effort to mitigate
the concerns raised by this history were his testimony that these incidents were out of character
for him, Tr. at 94-96, his wife’s testimony that he is an honest and good man, Tr. at 31-34, his
supervisor’s and his friend’s  testimonies in support of his character, Tr. at 68-78 , 80-88, and
documentation that he has paid the fines and restitution resulting from his violations of the law.

None of the evidence submitted by the Individual resolves the particularly serious doubts raised
by the Individual’s long criminal record.      
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IV. CONCLUSION

The evidence in the Record paints a troubling picture of the Individual.  Over a longstanding
period, the Individual has, despite often receiving a high income, consistently failed to meet his
financial obligations.  In addition, the Individual has consistently failed to obey the law, a pattern
that has continued into the recent past.  Moreover, the Individual has failed to be honest and
candid with DOE Security officials.  These issues raise particularly serious doubts about the
Individual’s credibility, judgment, reliability, and ability or willingness to obey rules and follow
regulations.

For the reasons set forth above, I conclude that the Individual has not resolved the security
concerns raised under Criteria L.  Therefore, the Individual has not demonstrated that granting
his security clearance would not endanger the common defense and would be clearly consistent
with the national interest.  Accordingly, it is my opinion that the Individual's access
authorization should not be granted at this time. The Individual may seek review of this Decision
by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: April 27, 2005
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This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter “the Individual”) for continued access 
authorization.  This Decision will consider whether, based on 
the testimony and other evidence presented in this proceeding, 
the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, I have concluded that 
it should be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing an individual’s eligibility for access 
authorization (also referred to as a security clearance) are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”   An individual is eligible for 
access authorization if such authorization “would not endanger 
the common defense and security and would be clearly consistent 
with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt 
as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally 
Dept. of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should 
err, if the must, on the side of denials”); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).  Thus, the standard for 
eligibility for a clearance differs from the standard applicable 
to criminal proceedings in which the prosecutor has the burden 
of proof. 
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If a question arises concerning an individual’s eligibility for 
a clearance, the matter is referred to administrative review.  
10 C.F.R. § 710.9.  The individual may (i) obtain a decision by 
the  site  manager  based  on  the  existing  information or 
(ii) appear before a hearing officer.  Id. § 710.21(3).  Again, 
the burden is on the individual to present testimony or evidence 
to demonstrate eligibility for access authorization, i.e., that 
access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national 
interest.”  Id. § 710.27(a).     
 

II. BACKGROUND 
 
In March 2003, while holding a security clearance, the 
Individual voluntarily admitted himself into a psychiatric 
treatment program at a local hospital.  DOE Ex. 1.6.  Prior to 
the admission, the Individual had been diagnosed as having 
Dysthymic Disorder and was on medication for that disorder.  As 
a result of his hospitalization, the Individual was diagnosed 
with Bipolar II Disorder and his medication was changed.    
 
In May 2003, a DOE personnel security specialist interviewed the 
Individual.  DOE Ex. 4.3.  Based on the interview, the security 
specialist referred the Individual to a DOE consultant 
psychiatrist (the DOE Psychiatrist) for an evaluation.  In 
November 2003, the DOE Psychiatrist evaluated the Individual 
and, in December 2003, issued a report.  See  DOE Ex. 2.8.   
 
In his December 2003 report, the DOE Psychiatrist determined 
that the Individual had a mental disorder which may cause a 
significant defect in judgment and reliability.  The DOE 
Psychiatrist identified the disorder as Bipolar II Disorder:     
 

The [Individual] has Bipolar II Disorder; a condition 
characterized by symptoms of major depression with at least 
one hypomanic episode.  In this particular class of manic 
depression or bipolar disorder, there is no mania or 
psychotic episode.  In the case of [the Individual], he 
certainly manifested signs and symptoms consistent with 
pervasive depression, and there have been periods of 
hypomania or elevation in his mood.  However, he did not 
experience any detachment from reality testing.  There was 
no clear period of mania.  

 
December 2003 Report at 8.  The DOE Psychiatrist stated that the 
Individual had begun medication which had “stabilized his mood.”  
Id. at 9.  Nonetheless, the DOE Psychiatrist stated, the 
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Individual was still “symptomatic” and, therefore, his condition 
“has not fully stabilized.”  Id.  Based on the foregoing, the 
DOE Psychiatrist concluded that the Individual’s disorder was 
one which may cause a significant defect in judgment and 
reliability.  Id.   
 
In April 2004, a DOE office notified the Individual that his 
self-admission to the psychiatric treatment program and the DOE 
Psychiatrist’s diagnosis constituted derogatory information that 
created a substantial doubt as to the Individual’s continued 
eligibility for an access authorization.  See Notification 
Letter (April 21, 2004), citing 10 C.F.R. § 710.8(h) (Criterion 
H).  Upon receipt of the Notification Letter, the Individual 
requested a hearing.  See Individual’s Letter (May 11, 2004).  A 
November 13, 2004 memorandum forwarded the request to the Office 
of Hearings and Appeals (OHA), and the Director appointed me to 
serve as the hearing officer.   
 
In his letter requesting the hearing, the Individual did not 
dispute the matters giving rise to the Notification Letter, i.e. 
his self-admission to a psychiatric treatment program and the 
diagnosis of Bipolar II Disorder.  See DOE Ex. 3-2.  Instead, he 
maintained that he was successfully managing his condition with 
regular psychiatric visits and medication, i.e., that his 
condition was stabilized and would remain so.  Id.     
 

III. THE EVIDENCE   
 
A.  Documents 
 
The record contains reports of medical treatment and evaluation 
from 2002 to the present.  See DOE Exs. 2.1 to 2.8; Individual 
Exs. B, F, M.  In general, they reflect the diagnosis of, and 
treatment for, Dysthymic Disorder before March 2003, and the 
diagnosis of, and treatment for, Bipolar II Disorder beginning 
March 2003.  The most significant documents are:        
 

(1) an April 2003 letter and a June 2003 report by a 
treating psychiatrist (the Psychiatrist), describing the 
Individual as “recovered,” see Individual Ex. F and DOE Ex. 
2.6;   
 
(2) the December 2003 report by the DOE Psychiatrist, 
describing the Individual as “not fully stabilized,” see 
DOE Ex. 2.8 at 9;  
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(3) a December 2004 letter from a clinical psychologist who 
treated the Individual during May through July 2004, 
describing the Individual as “in full remission,” see 
Individual Ex. B; and  
 
(4) a March 2005 letter from a treating clinical 
psychologist (the Psychologist), describing the Individual 
as not having a condition or emotional state that would 
significantly impair his judgment or reliability, see 
Individual Ex. M at 5.  

 
The record also includes a number of documents describing the 
Individual’s work performance in positive terms.  They include 
(i) performance appraisals, see Individual Ex. I,          
(ii) certificates of achievement and appreciation, see 
Individual Exs. C, D, E, and (iii) testimonials, see Individual 
Exs. A, N. 
 
B.  The Testimony at the Hearing 
 
Seven individuals testified at the hearing.  The DOE office 
presented one witness: the DOE Psychiatrist.  He testified at 
the beginning of the hearing, listened to the testimony of the 
other witnesses, and then testified at the end of the hearing.  
The Individual offered his own testimony and that of five 
others:  his wife, his former supervisor (the Supervisor), a co-
worker who is also a friend (the Co-worker/Friend), the 
Psychologist, and the Psychiatrist.  The testimony of the 
Individual and his witnesses are discussed first.  
 

1. The Individual 
 
The Individual testified that he voluntarily admitted himself to 
a psychiatric treatment program because he “wanted to get 
perspective and [he] wanted to start with a baseline and talk to 
professionals in a neutral environment.”  Transcript (“Tr.”) at 
169.  Prior to his hospitalization he “constantly felt a sense 
of hopelessness and powerlessness.”  Id. at 164.  Following his 
hospitalization, he was more positive at work and in his 
relationships with his children and his wife.  Id. at 165-67.  
The Individual attributed much of this positive change to a 
change in medication.  Tr. at 167-71.   
 
The Individual testified that he is optimistic and believes that 
his prognosis is good.  Id. at 180.  He continues to see a 
psychiatrist and psychologist and to take his medication.  Id. 
at 192-93, 195.  He does not believe he is in danger of 
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relapsing because he is “taking all steps necessary to keep 
check on everything that’s going on about [him].”  Id. at 197. 
 

2. The Individual’s Wife 
 
The Individual’s wife testified that she noticed a positive 
change in the Individual following his hospitalization.  Prior 
to entering the psychiatric treatment program, the Individual 
was “despondent” and he is now much happier and more optimistic. 
Tr. at 124.  The Individual takes his medication daily and is 
very serious about staying on track with it.  Id. at 125.  The 
Individual handles stress better and his mood has become more 
calm and consistent.  Id. at 126, 129-30.   
 

3. The Supervisor 
 
The Supervisor testified that the Individual is an “excellent” 
and “very dedicated” employee, see Tr. at 84, and she discussed 
the Individual’s most recent performance appraisal, id. at 91-93 
(discussing Individual Ex. I).  The Supervisor never noticed any 
signs of depression or mania that would lead her to believe that 
the Individual was incapable of doing his job.  Id. at 95-96.  
Prior to the Individual’s hospitalization, she did notice that 
he was becoming more stressed and “burning the candle at both 
ends.”  Id. at 97-98.  Since the Individual’s hospitalization, 
his pace is different:  “he still works hard . . . but he’s not 
frenetic.”   Id. at 99-100.   
 

4. The Co-Worker/Friend 
 
The Co-worker/Friend testified that the Individual is 
conscientious, hardworking, and trustworthy.  Tr. at 109.  Since 
the Individual’s hospitalization, the Individual is more at 
peace with himself and less stressed.  Id. at 110.  Regarding 
the Individual’s ability to manage stresses in his life, the 
Individual is more accepting of the normal stresses and strains 
of family life and has a healthy balance between his personal 
life and his work.  Id. at 113, 114.  
 

5. The Psychologist 
 
The Psychologist treated the Individual in 1999 and 2000 for 
mild Dysthymic Disorder.  Individual Ex. M.  In January 2005, 
the Individual again sought treatment from the Psychologist, who 
prepared the March 2005 letter describing the Individual’s 
current status.  See id.  The Psychologist testified that the 
Individual suffers from dysthymic and adjustment disorders, 
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rather than Bipolar II Disorder, and that the Individual does 
not suffer from a defect in judgment or reliability.  Tr. at 
142, 146.  The Individual does not suffer from “poor reality 
testing” or “lack of emotional control” that would lead to 
impaired judgment or lack of reliability.  Id. at 147.  Instead, 
the Individual “sets high standards for himself” and is 
“basically a conscientious, careful individual.”  Id. at 147.   
 
The Psychologist testified that the Individual’s risk of relapse 
is “very low.”  The Psychologist testified: 
 

[G]iven his present treatment and given his personality and 
his commitment to his treatment and the progress he’s made 
to date, I would say his chances of relapse are very low.  

 
Id. at 156.  The Psychologist assessed the chances of relapse as 
“[n]o higher than they would be for an average person or an 
average employee.”  Id. 
 

6. The Psychiatrist 
 
The Psychiatrist treated the Individual in 2003.  He testified 
concerning his 2003 evaluation.  Tr. at 74-78 (discussing DOE 
Ex. 2.6).  The Psychiatrist cited his evaluation that the 
Individual was “recovered” from “mild” Bipolar II Disorder, did 
“not” have a significant defect in judgment and reliability, and 
had an “excellent” prognosis.  Id. at 76.   
 
The Psychiatrist also testified concerning the meaning of “full 
remission,” the term used in a treating psychologist’s December 
2004 report, see Individual Ex. B.  The Psychiatrist testified: 
 

“In remission” means that the criteria for the diagnosis 
and for the illness in an active state is no longer 
present; that the symptoms, signs and manifestations are no 
longer present; and it also implies that there has been in 
increase in the GAF score [level of functioning]. 

 
Tr. at 56-57.  The Psychiatrist testified that in lay terms 
“full remission” meant that the person was “cured” or 
“stabilized.”  Id. at 58.  As for the risk of relapse, the 
Psychiatrist testified that although the general rate of relapse 
was 15 percent, the Individual’s commitment and other factors 
put him in the “lower part” of that 15 percent.  Id. at 60. 
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7. The DOE Psychiatrist  
 
As stated above, the DOE Psychiatrist testified at the beginning 
of the hearing concerning his assessment of the Individual’s 
progress in late 2003.  At that time, the Individual was 
“improving” but was not “stabilized to the point that he would 
have been able to have functioned without jeopardizing his 
security clearance.”  Tr. at 20.  When asked what was necessary 
to show stabilization, the DOE Psychiatrist stated that the 
ideal was the lack of symptoms or, if symptoms were present, 
that they be very minimal.  Id. at 33.  The DOE Psychiatrist 
stated that he looked for an individual to show a one to one and 
one-half year period of stability, i.e., where an individual had 
not worsened or shown additional symptoms.  Id.  The DOE 
Psychiatrist testified that that period of stability improves an 
individual’s prognosis.  Id. at 33-35. 
 
During his initial testimony, the DOE Psychiatrist was asked to 
comment on the December 2004 report of one of the treating 
clinical psychologists.  Specifically, the DOE Psychiatrist was 
asked to comment on the conclusion that the Individual was in 
“full remission.”  The DOE Psychiatrist testified that he 
believed the report was “accurate.”  Tr. at 45.  The DOE 
Psychiatrist also testified that the Psychologist, who was 
currently treating the Individual, had relevant and timely 
information because the Psychologist had seen the Individual 
recently and over an extended period of time.  Id. at 47.    
 
After listening to the other six witnesses testify, the DOE 
Psychiatrist updated his assessment to the effect that the 
Individual was fully stabilized.  The DOE Psychiatrist testified 
that the Individual had responded well to his medication and 
made “excellent” progress.  Id. at 211.  The DOE Psychiatrist 
testified:   
 

[The Individual is] much calmer, his demeanor is so 
different, he’s much more organized and logical in the way 
he presents his thoughts, and I think that’s a very good 
indication of his stability. 

 
Id.  Finally, the DOE Psychiatrist testified that he “had no 
reason to believe that there is still a defect in judgment and 
reliability.”  Id.  
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IV.  ANALYSIS 
 
It is undisputed that in 2003 the Individual was diagnosed with 
Bipolar II Disorder and that this diagnosis raises a security 
concern.  See 10 C.F.R. 710.8(h) (mental condition or disorder 
that may cause a defect in judgment or reliability).  Once 
derogatory information has been received, the burden shifts to 
the individual to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(a).  The ultimate 
decision concerning eligibility is a comprehensive, common sense 
judgment, based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).   
 
The Individual has met his burden of resolving the Criterion H 
concern.  Specifically, the Individual has brought forth 
sufficient testimony and evidence to establish that he is fully 
stabilized and, therefore, does not have a defect in judgment 
and reliability. 
  
The Individual brought forth testimony and evidence concerning 
his progress since the DOE Psychiatrist’s December 2003 report.  
The Individual, his wife, the Supervisor, and the Co-
worker/Friend all testified concerning the positive change in 
the Individual, including his mood and ability to handle stress.  
See, e.g., Tr. at 165-71 (the Individual); 124-26, 129-30 (the 
Individual’s wife); 99-100 (the Supervisor); 110, 113, 114 (the 
Co-worker/Friend).  The Psychiatrist testified that the 
Individual was “recovered” in 2003.  Id. at 76.  The December 
2004 letter from a treating psychiatrist states that the 
Individual was in full remission in the summer of 2004.  
Individual Ex. B.  The Psychologist, who is currently treating 
the Individual, testified that the Individual has no defect in 
judgment and reliability.  Tr. at 142, 146.   
 
The testimony and evidence brought forward by the Individual has 
resulted in an updated, favorable assessment by the DOE 
Psychiatrist.  At the beginning of the hearing, the DOE 
Psychiatrist testified that he looked for a period of one to one 
and one-half years of stability and that an extended period of 
stability improved an individual’s prognosis.  Tr. at 33-34.  
After listening to the testimony of all the witnesses, the DOE 
Psychiatrist noted the Individual’s stability and concluded that 
he saw “no reason” to believe that there was a defect in 
judgment or reliability.  Id. at 211. 
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Moreover, the medical professionals agree that the period of 
stability renders the risk of relapse low.  The Psychiatrist 
testified that the Individual’s profile, including personal 
commitment and family support, puts him in the lower part of 
general 15 percent relapse rate.  Tr. at 60.  The DOE 
Psychiatrist testified that a one to one and one-half year 
period of stability, which he had not seen at the time of the 
December 2003 report, improved the prognosis from the general 
relapse rate.  Id. at 33-35.           
 
Based on the testimony and evidence, I find that the Individual 
is stabilized and has a low probability of relapse.  The 
Individual’s witnesses were familiar with the Individual and 
testified openly and candidly.  The DOE Psychiatrist clearly 
explained the basis for his evaluation in his December 2003 
report and the basis for his updated assessment.  In sum, all of 
the testimony at the hearing, including the testimony of the DOE 
Psychiatrist, convinces me that the Individual has successfully 
mitigated the Criterion H concern raised by the diagnosis of 
Bipolar II Disorder.     
 

V. CONCLUSION 
 
The Individual has resolved the Criterion H concern set forth in 
the Notification Letter.  Therefore, restoring the Individual’s 
access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Accordingly, the Individual’s 
access authorization should be restored.  
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 28, 2005 
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This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization1 
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material."  The individual’s access 
authorization was suspended by the Manager of a Department of Energy (DOE) local office pursuant to 
the provisions of Part 710.  Based on the record before me, I am of the opinion that the individual’s 
access authorization should be restored. 
 
I.  Background 
 
The individual is an employee of a contractor at a DOE facility.  On December 19, 1985, the individual 
signed a DOE drug certification form, stating in pertinent part, “I agree that I will not buy, sell, accept 
as a gift, experiment with, traffic in, use or be involved with illegal drugs . . . .  I understand that if I 
break this agreement even once, I may lose my DOE access authorization or security clearance.”  DOE 
Exhibit 9.  On February 13, 2002, the individual completed a Questionnaire for National Security 
Positions (QNSP), in which he stated that he used methamphetamine one time in September 1993.  The 
DOE local office conducted a Personnel Security Interview (PSI) with the individual on May 28, 2003. 
 See DOE Exhibit 13.  The DOE local office ultimately determined that the derogatory information 
concerning the individual created a substantial doubt about his eligibility for an access authorization, 
and that the doubt could not be resolved in a manner favorable to him.  Accordingly, the DOE local 
office suspended the individual’s access authorization, and proceeded to obtain authority to initiate an 
administrative review proceeding. 
 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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The administrative review proceeding began with the issuance of a Notification Letter to the individual. 
 See 10 C.F.R. § 710.21.  That letter informed the individual that information in the possession of the 
DOE created a substantial doubt concerning his eligibility for access authorization. The Notification 
Letter included a statement of that derogatory information and informed the individual that he was 
entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his 
eligibility for access authorization.  The individual requested a hearing, and the DOE local office 
forwarded the individual’s request to the Office of Hearings and Appeals (OHA).  The Director of OHA 
appointed me as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, one of his co-workers, his supervisor, two friends of long standing, his wife, and his next-
door neighbor. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence 
that raises a concern about the individual’s eligibility to hold a DOE access authorization. I have also 
considered the evidence that mitigates that concern.  And I conclude, based on the evidence before me 
and for the reasons explained below, that the security concern has been sufficiently resolved. 
 
II.  Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding the 
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized this 
information as indicating that the individual “has trafficked in, or sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established 
pursuant to Section 202 of the Controlled Substance Act of 1970 (such as marijuana, cocaine, 
amphetamines, barbiturates, narcotics, etc.) . . . .”  See 10 C.F.R. § 710.8(k).  The Notification Letter 
also asserted that the individual “has engaged in unusual conduct or is subject to circumstances which 
tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he 
may be subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the 
best interests of national security.”  See 10 C.F.R. § 710.8(l).2  These statements were based on the 
individual's one-time use of methamphetamine in 1993 after signing a DOE drug certification in 1985. 
 

                                                 
2 Unfortunately, the copy of the Notification Letter sent to the individual, as well as the copy originally sent to me, 

was missing the page that cited 10 C.F.R. § 710.8(l).  I discussed this with the parties during a pre-hearing conference, and 
told the attorney for the individual that I would be open to an argument to postpone the hearing, given the lack of actual 
notice as to the security concerns raised under 10 C.F.R. § 710.8(l).  The attorney stated that he felt we should proceed to a 
hearing, noting that he had prepared the case in anticipation of the individual’s honesty, reliability, and trustworthiness being 
a central issue.  Record of Telephone Conversation (February 8, 2005) (pre-hearing conference with DOE counsel and 
attorney for individual). 



 
 

 

− 3 − 

Several concerns are raised by evidence that an individual has engaged in trafficking, selling, 
transferring, possessing, using or experimenting with illegal substances. First, any involvement with 
illegal drugs demonstrates a disregard for the law. In addition, an individual who uses illegal drugs 
opens himself to blackmail or other forms of coercion, because he may want to conceal his usage. 
Moreover, even if the individual is only an occasional user, while the individual is under the influence 
of drugs, his judgment may be impaired and he may be more susceptible to pressure, coercion, or 
exploitation.  The use of illegal drugs after signing a DOE drug certification raises additional concerns 
as to the future reliability of an individual, given that the individual has violated a commitment to the 
DOE. 
 
I find that the undisputed facts in this case create a substantial doubt regarding the individual’s 
eligibility for access authorization.  Thus, the remainder of this decision will focus on whether the 
security concerns at issue have been resolved.  I conclude that they have been resolved. 
 

B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether restoring 
access authorization "would not endanger the common defense and security and would be clearly 
consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; 
and other relevant and material factors. 

 
10 C.F.R. § 710.7(c).  The discussion below reflects my application of these factors to the evidence 
presented in this case. 
 
As noted above, there was some confusion regarding the security concerns being cited by DOE in 
suspending the individual’s access authorization.  See supra note 2.  I find this not to be of major 
import, given that all of the security concerns in this case stem from one incident, the individual’s use 
of methamphetamine in September 1993.  Moreover, whatever the concerns raised by this incident, they 
have been more than sufficiently resolved. 
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There are two plausible concerns raised by the individual’s use of an illegal drug in 1993.  The first is 
that the individual may again use illegal drugs.  As noted above, the use of drugs can impair a clearance 
holder’s judgment, and a person wanting to conceal the use of illegal drugs is susceptible to blackmail 
or other forms of coercion.  Second, whether or not he were to use illegal drugs, there is a concern that 
the individual cannot be counted on in the future to follow the rules governing the handling of classified 
information or special nuclear material, given that he broke the law in the past by using an illegal drug, 
as well as violated the commitment made to DOE when he signed a drug certification in 1985.   
 
However, I find there is evidence that sufficiently mitigates both of these concerns.  First, the 
individual’s one-time use of methamphetamine occurred over 12 years ago.  Thus, the concerns raised 
by this incident have been substantially mitigated by the passage of time.  Moreover, the evidence 
indicates that this isolated incident was not indicative of his general behavior or character, either then or 
now.3 
 
In my opinion, the probability that the individual will use illegal drugs in the future is extremely low.  A 
close friend of over 25 years testified that he has never witnessed the individual using illegal drugs.  
Transcript of Personnel Security Hearing (hereinafter “Tr.”) at 22-23.  The individual’s wife testified 
that drugs would never be allowed in their house and that the individual is “continually reminding” her 
son about the dangers of drugs.  Tr. at 30.  Another friend of over 25 years, who was present on the 
occasion in 1993 when the individual used methamphetamine, testified that drugs were not part of the 
individual’s life before or after the incident.  Tr. at 38-39. 
 
In addition, the day after the individual’s one-time methamphetamine use, the individual suffered a 
heart attack which, according to what his doctor told him, was caused by his use of the drug.  The 
medical expenses incurred as a result of the heart attack contributed to financial difficulties that 
ultimately led the individual to file for bankruptcy.4  It is clear that the very negative experience that 
resulted from this incident is one of the reasons that the individual has not since used illicit drugs.  As 
the individual bluntly put it at the hearing, “I don’t want to die.”  Tr. at 58-59. 
 
Another consideration is the individual’s testimony that stress was a factor in his 1993 use of 
methamphetamine.  Tr. at 57.  While this may help explain this incident, it also raises the question of 
how the individual will handle stressful situations in the future, and whether using drugs might be a 
response.  However, as was pointed out at the hearing, aside from what one can assume are typical 
stressors in anyone’s life, the individual’s wife of nearly four years suffers from multiple sclerosis and 
is unemployed, while the individual continues to meet support obligations to a child from a previous  

                                                 
3 This conclusion is supported by the report of a DOE consultant psychiatrist.  In finding that the individual was 

“psychiatrically cleared for security purposes,” the report concluded, “His unfortunate use of an illicit substance in the distant 
past, which could have resulted in his demise, seems to be an isolated event, and one from which he has evidently learned an 
important lesson in life.”  DOE Exhibit 6. 

4 The Notification Letter identified no security concern related to the individual’s bankruptcy filing, or his financial 
responsibility generally.  DOE Exhibit 8. 
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relationship.  Tr. at 59-60.  Thus, in the 12 years since the incident, the individual has amply demonstrated 
his ability to weather stress without resorting to drug use.   
 
As for whether the individual can be trusted in the future to honor his commitments and follow the rules, I 
see no evidence in the present case that the individual’s disregard for drug laws in 1993 was indicative of a 
pattern in the individual’s life of disregard for other laws, for the law in general, or in particular for any 
laws relating to national security.  A co-worker who has known the individual for 20 years describes him 
as “very trustworthy and reliable,” and “very dependable,” someone who recognizes he made a mistake in 
the past, and is now “more cautious” as a result.   Tr. at 12, 13, 18.  His long-time friends who testified 
concurred, one rating his honesty, reliability, and trustworthiness as “impeccable,” the other describing the 
individual as “a good guy, trustworthy, I’d trust him with my life.”  Tr. at 20, 35.  His supervisor testified 
that the individual’s judgment was usually “very good,” that he is “reliable every day,” and that “he’s as 
trustworthy as anybody I’ve worked with.”  Tr. at 48-50. 
 
Though such testimony might not be surprising coming from witnesses called by an individual at a DOE 
security clearance hearing, it is bolstered by one extraordinary fact: The individual voluntarily reported his 
1993 methamphetamine use to the DOE.  The QNSP the individual completed in 2002 asked whether, 
“[s]ince the age of 16 or in the last 7 years, whichever is shorter, have you illegally used any controlled 
substance, . . . ?” DOE Exhibit 10.  The individual marked “Yes” and elaborated by giving the date 
(September 1993) of his methamphetamine use, indicating that it was a one-time use.  Id.  Obviously, the 
individual was under no obligation to report any drug use prior to 1995 in response to this question, but he 
did anyway.  This clearly supports a conclusion that the individual is honest and scrupulous beyond DOE’s 
requirements, and indicates that he had nothing to hide concerning any more recent use of, or future intent 
to use, illegal drugs.  Considering all of the above, I have no doubt that the individual can be trusted to 
follow DOE security regulations in the future, despite his past use of an illegal drug and his violation of the 
commitment in his 1985 drug certification.   
 
III.  Conclusion 
 
Upon consideration of the record in this case, I find that there is evidence that raises a substantial doubt 
regarding the individual’s eligibility for a security clearance, specifically the individual’s one-time use of 
an illegal drug in 1993.  However, the concern raised by that incident has been sufficiently mitigated by 
the individual’s sustained abstinence from the use of any illegal drug for 12 years, as well as his 
demonstration of honest and reliable behavior in the same time period, most notably his reporting of his 
1993 drug use to the DOE when he was under no obligation to do so.5  For the above-stated reasons, “after 
consideration of all the relevant information, favorable and unfavorable,” I conclude that restoring  

                                                 
5 It is worth noting here the DOE counsel’s opinion, expressed at the hearing, in favorably distinguishing the present 

case from another cited by the individual’s attorney.  Tr. at 66 (“[The individual]’s case is even more strong, I think, as far as 
these DOE [drug] certification cases, which I think are difficult to overcome. . . .  I think [the individual]’s case is different in the 
respects of his heart attack and bankruptcy, which based on his testimony and testimony of witnesses, I think [the individual]’s 
paid dearly, and as such has learned from that mistake.”  Tr. at 66. 
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the individual’s “access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).  
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 16, 2005 
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This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  The individual’s 
access authorization was suspended by the Manager of a Department of Energy (DOE) local office 
pursuant to the provisions of Part 710.  Based on the record before me, I am of the opinion that the 
individual’s access authorization should be restored. 
 
I.  Background 
 
The individual is an employee of a contractor at a DOE facility.  On December 10, 1992, the individual 
signed a DOE drug certification form, stating in pertinent part, “I agree that I will not buy, sell, accept 
as a gift, experiment with, traffic in, use or be involved with illegal drugs . . . .  I understand that if I 
break this agreement even once, I may lose my DOE access authorization or security clearance.”  DOE 
Exhibit 3-6.  On August 3, 2002, the individual completed a Questionnaire for National Security 
Positions (QNSP), in which she stated that she had used marijuana and amphetamines from 1995 to 
1997.  The DOE local office conducted a Personnel Security Interview (PSI) with the individual on 
November 20, 2003.  See DOE Exhibit 5-1.  Because the security concern remained unresolved after the 
PSI, the DOE local office requested that the individual be interviewed by a DOE consultant 
psychiatrist. The psychiatrist examined the individual on December 10, 2003.  See DOE Exhibit 2-1.  
The DOE local office ultimately determined that the derogatory information concerning the individual 
created a substantial doubt about her eligibility for an access authorization, and that the doubt could not 
be resolved in a manner favorable to her.  Accordingly, the DOE local office suspended the individual’s 
access authorization, and proceeded to obtain authority to initiate an administrative review proceeding. 
 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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The administrative review proceeding began with the issuance of a Notification Letter to the individual. 
See 10 C.F.R. § 710.21.  That letter informed the individual that information in the possession of the 
DOE created a substantial doubt concerning her eligibility for access authorization. The Notification 
Letter included a statement of that derogatory information and informed the individual that she was 
entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding her 
eligibility for access authorization.  The individual requested a hearing, and the DOE local office 
forwarded the individual’s request to the Office of Hearings and Appeals (OHA).  The Director of OHA 
appointed me as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, the DOE consultant psychiatrist, the individual’s husband, her Alcoholics Anonymous 
sponsor, her immediate supervisor, four of the individual’s co-workers, and two of her fellow church 
members. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence 
that raises a concern about the individual’s eligibility to hold a DOE access authorization. I have also 
considered the evidence that mitigates that concern.  And I conclude, based on the evidence before me 
and for the reasons explained below, that the security concern has been sufficiently resolved. 
 
II.  Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding the 
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized this 
information as indicating that the individual “has trafficked in, or sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established 
pursuant to Section 202 of the Controlled Substance Act of 1970 (such as marijuana, cocaine, 
amphetamines, barbiturates, narcotics, etc.) . . . .”  See 10 C.F.R. § 710.8(k).  The Notification Letter 
also asserted that the individual “has engaged in unusual conduct or is subject to circumstances which 
tend to show that she is not honest, reliable, or trustworthy; or which furnishes reason to believe that 
she may be subject to pressure, coercion, exploitation, or duress which may cause her to act contrary to 
the best interests of national security.”  See 10 C.F.R. § 710.8(l).  These statements were based on the 
individual's use of illegal drugs in the period from 1995 to 1997, after signing a DOE drug certification, 
as well as the her failure to disclose prior drug use on an August 22, 1990 QNSP. 
 
Several concerns are raised by evidence that an individual has engaged in trafficking, selling, 
transferring, possessing, using or experimenting with illegal substances. First, any involvement with 
illegal drugs demonstrates a disregard for the law. In addition, an individual who uses illegal drugs 
opens herself to blackmail or other forms of coercion, because she may want to conceal her usage. 
Moreover, even if the individual is only an occasional user, while the individual is under the influence  
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of drugs, her judgment may be impaired and she may be more susceptible to pressure, coercion, or 
exploitation.  The use of illegal drugs after signing a DOE drug certification raises additional concerns 
as to the future reliability of an individual, given that the individual has in the past violated a 
commitment to the DOE.  Finally, the failure to disclose prior use of illegal drug use raises questions as 
to the individual’s honesty in her dealings with the DOE. 
 
The individual does not dispute the basic facts set forth above, nor that those facts create a substantial 
doubt regarding her eligibility for access authorization.  Because I find that the undisputed facts in this 
case create a substantial doubt regarding the individual’s eligibility for access authorization, the 
remainder of this decision will focus on whether the security concerns at issue have been resolved. 
 

B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3),(6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether restoring 
access authorization "would not endanger the common defense and security and would be clearly 
consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; 
and other relevant and material factors. 

 
10 C.F.R. § 710.7(c).  The discussion below reflects my application of these factors to the evidence 
presented in this case. 
 
  1.  Failure to Disclose Drug Use on 1990 QNSP 
 
On a QNSP signed on August 22, 1990, the individual answered “No” to the following question:  “Do 
you now use or supply, or within the last 5 years have you used or supplied, marijuana, cocaine, 
narcotics, hallucinogenics, or other dangerous or illegal drugs?”  DOE Exhibit 3-5 (emphasis in 
orginal).  However, in a January 30, 1992 PSI, the individual stated that her last use of marijuana “was 
in 1986 or early 1987.”  DOE Exhibit 1-5 (Case Summary Sheet).2  When asked at the PSI why she did 

                                                 
2 The exhibits submitted by DOE did not include a transcript of the January 30, 1992 PSI. 
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not report her marijuana use on the 1990 QNSP, she stated that “she was not thinking and was guessing 
the time she last used it.”  Id.   
 
While the failure to disclose her marijuana use as late as 1987 on the 1990 QNSP certainly raises 
security concerns, I find that those concerns are sufficiently resolved for several reasons.  First, as to the 
recency of the conduct, nearly 15 years have elapsed since the individual completed the QNSP in 
question.  Second, it appears that the individual freely admitted in her January 1992 PSI that her last use 
of marijuana may have been as late as 1987, indicating that her failure to disclose this on the 1990 
QNSP was not intentional.  Finally, the individual has since demonstrated her honesty by admitting to 
drug use from 1995 to 1997 when she completed an August 3, 2002 QNSP, and by voluntarily doing so 
triggering the present proceeding. 
 
  2. Use of Illegal Drugs from 1995 to 1997 After Signing a 1992 Drug Certification 
 
Looking toward the future, there are two primary concerns raised by the individuals use of illegal drugs 
from 1995 to 1997.  The first is that the individual may again use illegal drugs.  As noted above, the use 
of drugs can impair a clearance holder’s judgment, and a person wanting to conceal the use of illegal 
drugs is susceptible to blackmail or other forms of coercion.  Second, whether or not she uses illegal 
drugs, there is a concern that the individual cannot be counted on in the future to follow the rules 
governing the handling of classified information or special nuclear material, given that she broke the 
law in the past by using illegal drugs, as well as violated the commitment made to DOE when she 
signed a drug certification in 1992.  However, I find that the individual has presented evidence that 
sufficiently mitigates both of these concerns. 
 
In my opinion, the probability that the individual will use illegal drugs in the future is very low.  By her 
own account, the individual has abstained from the use of alcohol and illegal drugs since May of 1997, 
over eight years ago.  Transcript of Personnel Security Hearing (“Tr.”) at 20.  She presented the 
testimony of many witnesses, including her husband and her Alcoholics Anonymous (AA) sponsor, all 
of whom attest to her sobriety.  Tr. at 25, 29, 33, 41, 47, 51, 53, 56, 58.  Not only has the individual 
“worked the steps” of both AA and Narcotics Anonymous (NA), she has five “sponsees,” two in NA 
and three in AA, thereby demonstrating a commitment to others’ recovery as well as her own.  Tr. at 41, 
65.   
 
Moreover, the DOE psychiatrist who examined the individual in December 2003 described the 
individual’s prognosis at the time of the examination to be “very good.”  Tr. at 20.  He noted in her 
testimony that her sobriety had been tested by two “crisis situations.”  
 

 A. The first one was in April of 2001 when she found out that her son was 
molesting her daughter.  And then the second issue was when her stepdaughter passed 
away from an overdose, drug overdose.  
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 Q. And that was significant in your mind in what ways, that she didn't go back to 
using drugs and alcohol?   
 
 A. Those were major stressors in her life, and she became depressed, 
understandably.  The depression even developed into a clinical depression.  And she 
coped with it with assistance from psychiatric and psychological providers, but she did 
not resort to using drugs or alcohol.   

 
Tr. at 15, 16-17.  After having heard all of the testimony at the hearing, the DOE psychiatrist testified 
that his favorable opinion was “reinforced” by the evidence presented.  Tr. at 73.  I agree with his 
opinion, and find that there is little chance that the individual will return to the use of illegal drugs or 
alcohol. 
 
Furthermore, I have no doubt that the individual can be trusted to follow DOE security regulations in 
the future, despite her past use of illegal drugs and her violation of the commitment in her 1992 drug 
certification.  First, I see no evidence in the present case that the individual’s disregard for drug laws 
was indicative of a pattern in the individual’s life of disregard for other laws, for the law in general, or 
in particular for any laws relating to national security.  Second, the concern raised by the individual’s 
violation of the law and of her commitment to DOE is mitigated by time, in that the behavior in 
question ceased over eight years ago.  Third, the individual’s husband, friends, and co-workers who 
testified at the hearing all agree that the individual is honest, reliable, and trustworthy.  Tr. at 25-26, 30, 
35, 36, 38, 42, 48, 51, 54, 57, 59, 66.  This testimony is bolstered by the fact that the individual’s drug 
use in 1995 to 1997 came to light because the individual volunteered the information on her 2002 
QNSP. 
 
Most importantly, while in cases such as these it is not uncommon to hear individuals profess that they 
have changed, this is a case where I am confident that the individual is genuinely a changed person.  It 
is worth noting here that when the individual began to use illegal drugs again in 1995, violating the law 
and her commitment to DOE, she was already actively abusing and dependent on a legal drug, alcohol. 
See DOE Exhibit 2-1 (opinion of DOE psychiatrist that the individual “has a history of polysubstance 
abuse, and with probably dependence on alcohol and marijuana).  As the individual describes it, 
 

I first stopped using drugs when I had got pregnant with my son, and I stopped for that 
reason.  And I never really knew I was an addict, I just thought that I used drugs a lot.  
And then when I stopped, I didn't have any tools, I didn't have any support system, I just 
stopped using.  And so what happened was, I started drinking alcohol and doing -- what 
I was doing was just replacing the drugs with alcohol.  I didn't know it at the time.  And 
so when I signed the drug certification, I said I would never use again, I honestly 
thought I would never use again.  But when my life got hard, since I didn't have any 
tools, I did use again.   
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Tr. at 63.  The individual has abstained from the use of illegal drugs and alcohol since May 5, 1997, 
over eight years ago.  All of the concerns raised in this case relate to behavior by the individual prior to 
that date.  Since that date, the individual has demonstrated her commitment to her sobriety through two 
personal crises, the trauma from which could lead to substance abuse even in individuals with no prior 
history of abuse and dependence.  She has also affirmed her honesty and adherence to DOE rules and 
regulations since that time by reporting her drug use on her 2002 QNSP, the disclosure that put her 
clearance in jeopardy and led to the present proceeding.3  Because she has been tested and has proven 
herself, I am convinced that, in the future, the individual will present a lower security risk than a 
clearance holder with a spotless record. 
 
III.  Conclusion 
 
Upon consideration of the record in this case, I find that there is evidence that raises a substantial doubt 
regarding the individual’s eligibility for a security clearance.  However, the concern raised by that 
evidence has been sufficiently mitigated by the individual’s sustained and successful efforts at recovery 
from her substance abuse problems, as well as her pattern of honest and reliable behavior during her 
over eight years of sobriety.  For the above-stated reasons, “after consideration of all the relevant 
information, favorable and unfavorable,” I conclude that restoring the individual’s “access authorization 
would not endanger the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).  
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 28, 2005 

                                                 
3 The individual was under no obligation to report her drug use to DOE security prior to filling out the 2002 QNSP. 

See Tr. at 39.  At the same time, it seems clear that she made no effort to hide her prior substance abuse from her employer. 
Tr. At 68.  As her supervisor at the time her clearance was suspended testified, 
 

[S]he shared with me that when she had been hired on . . . she had signed a statement stating that she 
would not use drugs, and that subsequent to that, she did begin using drugs again, and entered the 
Employee Assistance Program.  And she felt that because she did go through a [DOE 
contractor]-sponsored program, that she had disclosed that properly, and didn't feel that there was an issue. 
She was quite surprised that this was the reason her security clearance was pulled. 

 
Tr. at 37. 
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This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter “the Individual”) for continued access 
authorization.  This Decision will consider whether, based on 
the testimony and other evidence presented in this proceeding, 
the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision 
that the Individual’s access authorization should be restored.   
 
 

I. APPLICABLE REGULATIONS  
 
The regulations governing an individual’s eligibility for access 
authorization (also referred to as a security clearance) are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  
 
An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an 
individual’s access authorization eligibility shall be resolved 
in favor of the national security.”  Id.  See generally 
Department of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should 
err, if the must, on the side of denials”); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).  Thus, the standard for 
eligibility for a clearance differs from the standard applicable 
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to criminal proceedings in which the prosecutor has the burden 
of proof. 
 
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. §710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing 
officer.  Id. §710.21(3).  Again, the burden is on the 
individual to present testimony or evidence to demonstrate that 
he is eligible for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”  Id. 
§710.27(a).     
 
 

II. BACKGROUND 
  
The Individual has been employed by a contractor at a DOE 
facility in a position that requires him to have an access 
authorization.  In April 2003, while holding the access 
authorization, the Individual was arrested for driving under the 
influence of alcohol.  DOE Ex. 4.1.  In July 2003, a DOE 
personnel security specialist interviewed the Individual.  DOE 
Ex. 5.1.  Based on the interview, the DOE personnel security 
specialist referred the Individual to a DOE clinical 
psychologist (the Psychologist) for an evaluation.  In August 
2003, the Psychologist interviewed the Individual and, in 
September 2003, issued a report.  DOE Ex. 2.2.   
 
In his September 2003 report, the Psychologist determined that 
the Individual did not meet the criteria for alcohol abuse or 
dependence set forth in the Diagnostic and Statistical Manual 4th 
Ed., published by the American Psychiatric Association (the DSM-
IV) and that the Individual did not have a mental disorder which 
may cause a significant defect in his judgment or reliability.  
Id.  However, the Psychologist concluded that  
 

the Individual uses alcohol habitually to excess and his 
level of use may cause a significant defect in his judgment 
or reliability.  [The Individual] has developed a high 
tolerance for alcohol and until recently, had been unaware 
of the impairment his drinking has created.  He has thus 
been given to driving under the influence.  He also has not 
been attentive to the number of drinks he consumed and thus 
has relied on only his subjective feeling to gauge his 
limit. 
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Id.  The Psychologist recommended that the Individual receive “a 
series of alcohol education and information sessions to enhance 
his awareness and outlook with regards to his drinking.”  Id.   
 
In a subsequent report, issued in December 2003, the 
Psychologist amended his original report to state that, after 
further review of his examination of the Individual, he believed 
that the Individual did meet the DSM-IV criteria for alcohol 
abuse.  DOE Ex. 2.1.  The Psychologist stated that the 
Individual denied alcohol abuse or “substantial concern of 
others regarding his drinking.”  Id.  He stated, however, that 
the Individual did not keep track of his drinks and used “his 
subjective feeling to gauge when he has had enough.”  Id.  The 
Psychologist also stated that the Individual appeared to have 
developed a high tolerance for alcohol, and this minimized the 
effect of alcohol on him.  Id.   
 
In April 2004, the DOE notified the Individual that his DUI 
arrest and the Psychologist’s diagnosis constituted derogatory 
information that created a substantial doubt as to the 
Individual’s continued eligibility for an access authorization 
under 10 C.F.R. § 710.8(j) (Criterion J).  Notification Letter, 
April 26, 2004.  Upon receipt of the Notification Letter, the 
Individual requested a hearing in this matter.  See Individual’s 
Letter, May 14, 2004. The DOE forwarded the request to the 
Office of Hearings and Appeals (OHA).  The OHA Director 
appointed me to serve as the hearing officer.   
 
A hearing was held in this matter.  At the hearing, the 
Individual represented himself.  The Individual offered his own 
testimony and that of his fiancée and seven current and former 
co-workers.  The local DOE office presented one witness: the 
Psychologist.          
 

 
III. THE HEARING 

 
The Individual did not dispute the matters giving rise to the 
Notification Letter, i.e. his DUI arrest and the diagnosis of 
the Psychologist.  Instead, he testified that since that time he  
has stopped consuming alcohol and is now reformed and 
rehabilitated.  The discussion below highlights portions of the 
hearing testimony relevant to that contention.   
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A. The Individual 
 
The Individual testified that the legal aspects of his DUI 
arrest were resolved at a court appearance in September 2003.  
According to the Individual, in order to get his license 
reinstated, he was required to complete a 30-hour DUI first-time 
offenders program.  Transcript of Hearing (hereinafter “Tr.”) at 
22; see also Individual’s Ex. F.   
 
The Individual stated that he stopped drinking altogether in 
March 2004.  Tr. at 24.  He stated that he enrolled in an 
intensive, two-week (80 hours) program, and began seeing a 
counselor through the contractor’s Employee Assistance Program 
(EAP).  Id. at 24; see also Individual’s Ex. I.  He stated that 
he was not currently  attending Alcoholics Anonymous (AA) 
meetings, but that those meetings were an option if he felt 
stressed or in danger of a relapse.  Id. at 34.  The Individual 
stated that he felt he had a “good grasp” on his decision not to 
drink alcohol and that he was well equipped to seek assistance 
if he felt in danger of a relapse.  Id. at 36.  When asked 
whether he felt that he was reformed or rehabilitated from 
alcohol abuse, the Individual responded in the affirmative, 
stating, “I’ve made dramatic changes in my lifestyle.”  Id. at 
38.  He stated that he no longer drank alcohol, he associated 
with a different group of people, and he had made his friends 
aware of his abstinence.  Id.  Finally, the Individual 
acknowledged that there was some alcohol present in his home, 
stating that he did not drink it and that it was there for his 
fiancée and guests.  Id. at 39.   
 
B. The Individual’s Fiancée  
 
The Individual’s fiancée testified that she had met the 
Individual about two and one-half years ago and knew him 
professionally until they began to date last spring.  Tr. at 42.  
She testified that she has never seen him drink.  Id. at 43.  
She also stated that she believed the Individual was committed 
to remaining abstinent from alcohol.  Id. at 47.  When asked why 
she believed that, the Individual’s fiancée responded that, 
above all, if the Individual says he is going to do something, 
then he does it.  Id.    
 
C. The Co-Workers 
 
Several of the Individual’s co-workers and former co-workers 
testified that they did not recall ever seeing the Individual 
drink in their presence.  Tr. at 52, 71, 78, 90.  Three other 
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co-workers, who stated that they also engaged in social 
activities with the Individual, testified that they had not seen 
the Individual drink alcohol since March 2004.  Id. at 59-60, 
83, 97.  One of those co-workers commented that, since then,  
during social activities, such as fishing trips or poker nights, 
the Individual has not consumed alcohol, but rather has consumed 
non-alcoholic beverages such as soda and water.  Id. at 61, 63-
64.  Another co-worker, the Individual’s supervisor, stated that 
he and the Individual had several conversations regarding the 
Individual’s situation.  Id. at 54.  This co-worker also stated 
that he believed that the Individual had “taken the right steps; 
he’s done what he said he was going to do.”  Id. at 55.  One of 
the Individual’s co-workers added that he believed that the 
suspension of the Individual’s clearance had been an “eye-
opener” for him and that the Individual had learned a “valuable 
lesson, albeit the hard way, on responsibility.”  Id. at 102-
103.     
 
D.  The Psychologist  
 
The Psychologist testified about his 2003 evaluation of the 
Individual.  He stated that the Individual was cooperative and 
truthful during the examination.  Tr. at 9.  He stated that 
during his assessment of the Individual, he concluded that “[the 
Individual] was drinking abusively at that time and minimized 
the potential consequences” of such behavior.  Id. at 10.  The 
Psychologist also stated that the Individual’s score on the 
global assessment of functioning (GAF) was “right at the cut-
off.”  Id. at 12.  He stated that the Individual’s score “would 
put a person in the range of having absent or minimal symptoms 
with regards to [alcohol abuse].”  Id.  The Psychologist stated 
that he had recommended a period of six months’ sobriety in 
order to demonstrate rehabilitation.  Id. at 18.    
 
After hearing the testimony of the Individual and the other 
witnesses at the hearing, the Psychologist testified that the 
Individual had successfully addressed his alcohol problem.  He 
stated that the Individual “has certainly gone above and beyond 
anything I had recommended in my evaluation and supplemental 
evaluations, and that I clearly hear and see that he’s made a 
dramatic lifestyle change.”  Id. at 106.  The Psychologist also 
indicated that the Individual was conducting himself “in a 
responsible manner.”  Id. at 107.  The Psychologist concluded by 
saying that he did not believe the Individual was in danger of a 
relapse: “I think he’s well in control of his lifestyle and has 
chosen a lifestyle that doesn’t include drinking.”  Id. at 108.            
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IV.  APPLICABLE STANDARD  
 
Under Part 710, the DOE may suspend an individual’s access 
authorization where “information is received that raises a 
question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question 
concerning an individual’s eligibility to hold an access 
authorization has been raised, the burden shifts to the 
individual to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.   
In considering derogatory information, the DOE considers various 
factors including the nature of the conduct at issue, the 
frequency or recency of the conduct, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  Id. § 710.7(c).  The 
ultimate decision concerning eligibility is a comprehensive, 
common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  Id. § 710.7(a).   
 
   

V. FINDINGS OF FACT AND ANALYSIS 
 
The derogatory information concerns alcohol use, which raises a 
concern under Criterion J.  The Individual concedes that he had 
an alcohol problem but maintains that he is now reformed and 
rehabilitated.  Thus, the only issue to be resolved is whether 
the Individual has shown adequate evidence of reformation and 
rehabilitation. 
 
As explained below, the documents, and the testimony at the 
hearing, strongly support the Individual’s assertion that he has 
successfully addressed his alcohol problem.  The witnesses were 
familiar with the Individual’s situation, and their testimony 
was clear and unequivocal.  I believe that they testified 
honestly and candidly.     
 
The Individual has demonstrated that he has resolved the legal 
aspects of his alcohol arrest and that he has participated in 
alcohol education and counseling.  The Individual has submitted 
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relevant documentation, including (i) certificates that he 
completed a required first offender program, Ex. G, and a 
voluntary two-week Chemical Dependency Program, Ex. I, and  
(ii) a letter from his employer’s Employee Assistance Program 
(EAP). 
 
The Individual has further demonstrated that he has abstained 
from alcohol use, is committed to abstinence, and has a life 
style consistent with abstinence.  The Individual testified 
that, at the time of the hearing, he had abstained from alcohol 
consumption for almost a year, see Tr. at 24.  A number of 
witnesses and the EAP counselor corroborated that testimony, 
see, e.g., id. at 52, 59-61, 63-64, 71, 78, 83, 90, 97.  The 
Individual also demonstrated that he is committed to continued 
abstinence and has made lifestyle changes consistent with that 
commitment.  For example, the Individual testified that he no 
longer associates with individuals who drink excessively and he 
has told his friends of his abstinence.  Id. at 38.  Again, a 
number of witnesses corroborated that testimony.  See id. at 36, 
38, 108.     
   
The Psychologist agrees that the Individual has successfully 
addressed his alcohol problem.  The Psychologist was present for 
the entire hearing.  After the Individual and the other 
witnesses testified, the Psychologist testified that the 
Individual “has certainly gone above and beyond anything I had 
recommended in my evaluation and supplemental evaluations, and I 
clearly hear and see that he’s made a dramatic lifestyle 
change.”  Id. at 106.  The Psychologist also indicated that the 
Individual was conducting himself “in a responsible manner.”  
Id. at 107.  The Psychologist concluded by saying that he did 
not believe the Individual was in danger of a relapse: “I think 
he’s well in control of his lifestyle and has chosen a lifestyle 
that doesn’t include drinking.”  Id. at 108.     
       
In sum, all the testimony at hearing, including the testimony of 
the Psychologist, convinces me that the Individual has 
successfully addressed his alcohol problem.  Accordingly, I find 
that the Individual has demonstrated that he is reformed and 
rehabilitated. 
  

VI. CONCLUSION 
 
The Individual has resolved the Criterion J concern set forth in 
the Notification Letter.  Therefore, restoring the Individual’s 
access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national 
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interest.” 10 C.F.R. § 710.7(a).  Accordingly, the Individual’s 
access authorization should be restored.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 15, 2005 



 
*  The original of this document contains information which is subject to withholding from 
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OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  December 20, 2004 

 
Case Number:  TSO-0175 

 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@   As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization should not be granted.     
 

I. Background 
 
In April 2003, the individual’s employer, a contractor at a Department of Energy (DOE) 
facility, requested an access authorization for the individual.  During a background 
investigation, the local security office discovered some derogatory information that created 
a security concern.  DOE asked the individual to participate in a Personnel Security 
Interview (PSI) in order to resolve the information.  The PSI resolved some of the 
information, but security concerns remained.     
 
In November 2004, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for access authorization. 
Notification Letter (November 15, 2004).  The Notification Letter stated that the derogatory 
information regarding the individual falls within 10 C.F.R. ' 710.8 (f) (Criterion F).  DOE 
invoked Criterion F based on information in its possession that the individual “has 
deliberately misrepresented, falsified, or omitted significant information from a . . .  
Questionnaire for Sensitive Positions . . . .” Notification Letter at 2.  According to the 
Notification Letter, the individual did not disclose the full extent of his past marijuana use on 
the questionnaire.   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b). The Director of OHA appointed me 
as the Hearing Officer in this case.  After conferring with the individual and the appointed 
DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, a personnel security  
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specialist testified on behalf of the agency.  The individual testified on his own behalf and 
also elected to call his supervisor as a witness.   The transcript taken at the hearing shall be 
hereinafter cited as ATr.@   Documents that were submitted by the DOE counsel during this 
proceeding constitute exhibits to the hearing transcript and shall be cited as AEx.@  The 
individual did not submit any exhibits.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. ' 
710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should not be granted because I cannot conclude that 
granting the clearance would not endanger the common defense and security and would be 
clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings 
that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
In June 2000, the individual was at a bar drinking beer with some friends for about three 
hours.  PSI at 8.  He had also smoked marijuana that evening. While driving home, he ran 
into a telephone pole.  PSI at 8.  When the police arrived, an officer administered a 
breathalyzer test that returned a blood alcohol count (BAC) over the legal limit.  PSI at 9.  
He was arrested for DWI.  PSI at 15-16.  The court ordered him to undergo a drug and 
alcohol evaluation, to attend alcohol counseling, and reduced his charge because it was a 
first offense.  PSI at 10, 16.  In February 2002, the individual had four beers with some 
friends at a bowling league.  PSI at 14.  On the way home, he fell asleep at the wheel and 
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ran into the guard rail.  Id.  The police arrived, and administered a breathalyzer test.  Id. at 
15.  His BAC was over the legal limit, and he was arrested again for DWI.  Id. 
 
The individual began working for his employer, a DOE contractor, in October 2002.  Tr. at 
30.  The contractor applied for a security clearance for the employee.  Id. at 28.  In April 
2003, the individual completed a Questionnaire for National Security Positions (QNSP).   
Ex. 2.  He disclosed both alcohol related arrests.  Ex. 2 at 7.  Question 24 (a) of the QNSP 
asks  about the use of illegal drugs: “Since the age of 16 or in the last 7 years, whichever is 
shorter, have you illegally used any controlled substance, for example, marijuana . . . .?”  
The individual checked the “no” box.  Ex. 2.   
 
During a PSI on February 24, 2004, when the personnel security specialist asked if he had 
ever used drugs, the individual said that he had only tried marijuana once or twice during 
high school.  PSI at 38.  However, when the security specialist informed the individual that 
the record indicated that the individual smoked marijuana on the night of his first arrest, the 
individual then admitted to more extensive marijuana use.  Id.  He admitted using marijuana 
once every couple of months up until the night of the first arrest.  Id. at 40.  Further, he 
admitted that his marijuana use caused the judge to order him to attend a drug and alcohol 
evaluation after the first arrest in June 2000.  Id. at 42.  The security specialist asked the 
individual if he was trying to hide his marijuana use from the DOE, and the individual replied 
“[p]robably, because I figured if you found out that I did use it, it would be one of the things 
to stop me from [getting a security clearance].” PSI at 44.   
 
B.  DOE=s Security Concerns 
 
The individual’s failure to respond honestly to the question about drug use on the QNSP 
raises valid and significant concerns under Criterion F.  The DOE security specialist 
testified that “the security clearance process is based on trust, and in [Criterion F] you only 
talk about documenting a reflection of your honesty and reliability, your trustworthiness.”  
Tr. at 12.  A breach of trust causes security to question whether the individual can be 
trusted to comply with security regulations.  Personnel Security Review, Case No. VSA-
0371, 28 DOE ¶ 83,015 (2000).  In addition, an individual could be subject to coercion 
because of a dishonest act.  Personnel Security Hearing, 28 DOE ¶ 82,829 at 85,871, OHA 
Case No. VSO-0466 (2001); affirmed (OS, April 3, 2002).  Based on the record before me, I 
find that the individual deliberately misrepresented significant information during his QNSP. 
 10 C.F.R. § 710.8 (f).  Thus the security concern regarding the omission is valid, and the 
agency has properly invoked Criterion F in this case.   

 
C. Mitigation of Criterion F Concern 

 
The individual’s employer testified at the hearing, and described the individual as a 
trustworthy and honest person who regularly worked overtime and had an admirable work 
ethic.   Tr. at 27-30.  The employer argued that he believed he had put such pressure on 
the individual to get a clearance that the individual omitted pertinent information in order to 
get his clearance.  Tr. at 28, 30.  He described the individual as an honest person whom he 
trusted with equipment and financial records.  Id. at 29.  He also testified that the individual 
has passed all of his drug tests. Id. at 28.     
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During the hearing the individual testified that he did not disclose his use of drugs because 
he believed that this information would prevent him from receiving a clearance.    Tr. at 19. 
In addition, he thought that he did not need to disclose his drug use because his arrest 
record had been sealed.  Id. at 19-20, 23. He assumed that no one could access that 
information.  Tr. at 36.  He also admitted to using marijuana “occasionally” after the arrest 
in 2000.  Tr. at 22, 24.   
 

D. Evidence of Mitigation 
 

The key issue in this case is whether the individual has presented sufficient evidence to 
demonstrate that he can now be trusted to be consistently honest and truthful with DOE.  
During the PSI in 2004, the individual was very vague about his drug use.  For instance, the 
security specialist reviewed the QNSP question about illegal drug use in the last seven 
years, and reminded the individual that he had answered “no.”  She then asked: 
 

Q.  Have you ever used marijuana or any type of illegal drugs?  

A.  When I was in high school, I did try it once or twice, but I mean it 

hasn’t gone beyond that. 

Q. OK. Because the record indicated that you had been – admitted 

smoking marijuana the night of your first arrest. 

A.  I might have; I don’t remember any.  Probably admitted, yes. 

Q.  O.K. But – so that would have been after high school then, right? 

A.  Yes. 

PSI at 38.  After further questioning, the individual finally admitted to drug use in 
2000.   

 
Q. So is it safe to say that your last time you used it was in July of 2000 

or June of 2000? 

A. Yes. 

PSI at 42.  However, during the hearing, the individual changed his story and admitted he 
had used marijuana “for a short amount of time” after his June 2000 arrest.  Tr. at 24.    
This contradicts his statement in the PSI that he last used marijuana on the night of the 
June 2000 arrest.  PSI at 42.   
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As regards Criterion F, after reviewing the evidence in the record and assessing the 
credibility of the individual’s testimony at the hearing, I conclude that he has not mitigated 
the security concern arising from the deliberate omission of significant information on his 
QNSPs.  First, the record contains evidence of deliberate falsification or omission.  See 
Personnel Security Hearing, Case No. VSO-0466, 28 DOE ¶ 82,829 at 85,872 (2001); aff’d 
(OS April 3, 2002) (describing factors to consider in mitigation of falsification).  This is set 
forth above in excerpts from the individual’s PSI and hearing testimony.  The individual last 
used drugs well within the seven year period referenced in the QNSP.  At the hearing, the 
individual stated that he understood the QNSP question, but omitted significant information 
in order to gain a clearance.  Tr. at 22.  He did this despite reading a form letter from the 
local security office explaining to all applicants for a clearance that drug use does not 
preclude them from receiving a clearance.  Tr. at 22-23, Ex. 3.  Second, the individual did 
not come forward voluntarily to correct the record.  DOE discovered the falsification and 
confronted the individual with the truth.  At the beginning of the PSI, the individual was 
given the opportunity to correct his QNSP, but did not. Tr. at 14-15.  In fact, at the PSI, he 
did not admit using marijuana until the security specialist confronted him with the fact that 
she had information that he had used marijuana.  Tr. at 15.  Third, the individual maintained 
the falsification for approximately one year.  He completed the QNSP in April 2003, and did 
not correct it until February 2004, during his PSI.   
 
I find that the individual has not presented sufficient evidence of rehabilitation or 
reformation from his falsification.  At the time of the hearing, it was approximately 15 
months since the falsification in his QNSP response was corrected.  That amount of time is 
not sufficient evidence of reformation from falsification, especially taking into consideration 
the fact that the individual did not come forward voluntarily to renounce his falsifications.  
See Personnel Security Hearing, Case No. TSO-0008, 28 DOE ¶ 82,910 (2003) (individual 
maintained falsehoods on QNSP until confronted by personnel security specialist in PSI 
one year later); Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) 
(19 months since last falsification is insufficient evidence of reformation).  In summary, this 
is a case of deliberate falsification of security documents—the individual intended to hide 
his past from DOE security, and he was not forthcoming in his PSI until pressed by the 
personnel security specialist.  Even though I do not find a pattern of falsification, 
nonetheless, not enough time has passed since his falsifications were uncovered for me to 
find any mitigation of the charge.  As hearing officer, I must consider the relevant factors 
and circumstances connected with the individual’s conduct, and I conclude that the 
individual has not mitigated the Criterion F security concern.     
 
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (f) in suspending the individual=s access authorization.  The individual has 
not presented adequate mitigating factors that alleviate the legitimate security concerns of 
the DOE Operations Office.  In view of these criteria and the record before me, I cannot find 
that granting the individual=s access authorization would not endanger the common defense 
and security and would be consistent with the national interest.  Accordingly, I find  
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that the individual should not be granted access authorization.  The individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  July 22, 2005 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
 

Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 5, 2005 
 
Case Number:  TSO-0176 
 
 
This Decision concerns the continued eligibility of XXXXXXXXXXXXX (hereinafter referred 
to as the “Individual”) to hold a level “Q” access authorization under the regulations set forth at 
10 C.F.R. Part 710, Subpart A, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  For reasons discussed below, it is my 
opinion that the Individual’s access authorization should not be restored.   
 

I. Background  
 

The Individual has been employed by a contractor at a Department of Energy (DOE) facility for 
the vast majority of the period from 1975 to the present.  During this time, the Individual held a 
security clearance enabling him to perform work at various facilities.1  In April 2000, the 
Individual was arrested by local police for Driving Under the Influence (DUI).  The Individual 
also had previously been arrested for DUIs and public drunkenness as well as a number of other 
offenses dating from 1969.  In February 2004, a DOE Psychologist evaluated the Individual and 
diagnosed him with alcohol dependence, in sustained partial remission without adequate 
evidence of rehabilitation or reformation.  The local security office suspended the Individual’s 
security clearance based on the recommendation of the DOE Psychologist and other information 
contained in the record.   
 
The local security office issued a Notification Letter which commenced the administrative 
review process.  In that letter, the Individual was informed that the local security office was in 

                                                           
1 A level "Q" access authorization is an administrative determination that an individual is eligible for access 
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to 
variously in this Decision as access authorization, security clearance, or "Q" clearance. 
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possession of information which created a substantial doubt concerning his continued eligibility 
for a “Q” access authorization in accordance with 10 C.F.R. § 710.8(j) and (l).2   
 

II. The Record  
 
The record, which was largely uncontested, showed that the Individual has a history of alcohol-
related arrests. The Individual was arrested for public drunkenness in 1969, 1970 and 1977. The 
Individual was also arrested for driving under the influence (DUI) in 1978, 1989, 1990 and 2000. 
See DOE Exhibit (Ex.) 27 at 2; Ex. 28.  The local security office also cites five additional arrests 
in 1999 (violation of an order of protection), 1989 (aggravated assault), 1984 (gambling), 1970 
(petty larceny) and 1969 (disorderly conduct) to demonstrate that the Individual engaged in 
behavior that tended to show that he was not honest, reliable or trustworthy or that he could be 
subject to coercion that could cause him to act contrary to the best interests of national security.   
 
In a 1992 Personnel Security Interview (PSI), the Individual admitted that he had an alcohol 
problem from 1988-1990. Ex. 13 at 23.  Following his arrest for DUI in 1990, a DOE staff 
Psychologist or Psychiatrist advised the Individual to abstain from alcohol and enroll in a 12-step 
recovery program, such as Alcoholics Anonymous (AA). Ex. 9 at 3-4.  The Individual stated that 
he decided not to follow the advice of the DOE staff Psychologist or Psychiatrist and that he 
believed that he could reduce his drinking without the assistance of others. Id. at 4.  In 1992, the 
Individual consented to an evaluation by a DOE contractor psychiatrist. Ex. 23. During this 
examination, the Individual reported to the psychiatrist that his current consumption of alcohol 
consisted of a nightly glass of wine or two or three beers. Id. 23 at 2. Based upon his examination 
of the Individual, including the results of various psychological tests, the psychiatrist diagnosed 
the Individual as alcohol dependent. Id. at 3. In making this diagnosis, the psychiatrist noted the 
Individual’s extensive history with alcohol-related legal problems and the Individual’s denial as 
to his alcohol problem. Id.  He recommended that the Individual follow a course of total 
abstinence and that he join AA. Id. In November 1993, the DOE sought a revised opinion from 
the psychiatrist and provided him with information that the Individual was in the process of 
controlling his alcohol consumption on his own. Ex. 24. In response, the psychiatrist reiterated 
his  concerns  and again  recommended  that  the  Individual  completely  abstain  from  alcohol. 
Ex. 25. 
 
The Individual was subsequently arrested for DUI in April 2000. Ex. 11. In a 2003 PSI, the 
Individual discussed the 2000 DUI arrest and stated that the arrest occurred on the day that his 
divorce was finalized. Ex. 8 at 7. Pursuant to the local security office’s request, in February 

                                                           
2 Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol habitually 
to excess, or has been diagnosed by a board-certified psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion L refers to 
information demonstrating that an individual has “engaged in any unusual conduct or is subject to 
circumstances which tends to show that the individual is not honest, reliable or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security.  Such conduct 
or circumstances include, but are not limited to, criminal behavior, a pattern of financial irresponsibility, 
conflicting allegiances, or violation of any commitment or promise upon which DOE previously relied to 
favorably resolve an issue of access authorization eligibility.” 
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2004, a DOE-contractor Psychologist (DOE Psychologist) evaluated the Individual. Ex. 6 at 1. 
At this examination, the Individual stated that he believed that he could safely drive after the 
ingestion of six beers in two hours. Id. at 3. The DOE Psychologist indicated that this level of 
consumption might qualify as intoxication. Id. The Individual reported to the DOE Psychologist 
that in the 1990s he typically consumed beer three to four times a week and could consume on 
occasion as much as 6 beers at one time. Id. at 4.  With regard to his excessive alcohol use in the 
past, the DOE Psychologist noted the Individual’s explanation in a prior PSI that the Individual’s 
past DUIs were the product of “bad timing.” Id.   
 
In his report, the DOE Psychologist expressed concern over the Individual’s belief that he could 
consume up to six beers in two hours and still drive home. Further, the fact that the Individual 
had imposed on himself a personal limit suggested that the Individual had a problem with 
alcohol consumption. Id. at 8. This limit also suggested that the Individual had developed some 
tolerance to alcohol. Id. at 3, 9. The DOE Psychologist found that the Individual met two of the 
diagnostic criterion for alcohol dependence in the Diagnostic and Statistical Manual, 4th edition, 
Text Revision: (1) the development of tolerance to alcohol; and (2) persistent use of alcohol 
despite adverse psychological and psychiatric consequences and warnings to the contrary. Id. at 
9. In the DOE Psychologist’s opinion, the Individual also showed evidence of denial, 
defensiveness and poor judgment concerning his alcohol use given his long history of alcohol-
related legal problems and the occupational jeopardy he incurred by continuing to consume 
alcoholic beverages. Id. at 9. Given the Individual’s past diagnosis of Alcohol Dependence and 
his continued chronic use (even at moderate amounts), the DOE Psychologist determined that the 
Individual’s condition was not in remission. Id.  Despite the Individual’s assertion that he had 
remained abstinent for a period of two months following the 2000 DUI, the DOE Psychologist 
also determined that there was not adequate evidence of the Individual’s rehabilitation or 
reformation. Id. at 10. As a result, the Psychologist diagnosed the Individual as suffering from 
alcoholic dependence in sustained partial remission. Id. at 9-10. The DOE Psychologist opined 
that adequate reformation could be demonstrated by several different means, including 
abstaining from alcohol for at least one year in conjunction with entering a 12-step recovery 
program or, in the absence of professional assistance, two years of abstinence. Id.    
 
The Individual requested a hearing regarding the allegations described in the Notification Letter.  
The Individual's request for a hearing was forwarded by DOE/NNSA to the Office of Hearings 
and Appeals of the DOE.  Subsequently, I was appointed the Hearing Officer in this matter.  In 
accordance with 10 C.F.R. § 710.25(e) and (g), a hearing was convened.  
 

III. The Hearing  
 
At the hearing, the Individual represented himself and the following witnesses were called to 
testify: (i) the Individual; (ii) the DOE Psychologist; (iii) the Individual’s current supervisor; and 
(iv) the Individual’s former supervisor. 
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1. The Individual 
 
The Individual testified regarding his alcohol consumption.  He testified that the 2000 DUI 
occurred on the day that the divorce to his second wife was finalized.  Hearing Transcript (Tr.) at 
67.  He stated that it was a “tough time in his life,” but that he is “over that now.”  Tr. at 68.  The 
Individual also testified that his lifestyle has changed.  He recently remarried and, in his spare 
time, he engages in home renovation projects, gardening, golf, and fantasy football.  Tr. at 67.  
He stated that he currently consumes approximately two or three beers, three times a week.   Tr. 
at 77.  He also testified that he does not believe that he has a drinking problem, and stated that he 
would not fall back into a pattern of problem drinking even if exposed to outside stressors in the 
future.  Tr. at 76-77. 
 

2. The DOE Psychologist 
 
The DOE Psychologist testified about his 2004 psychological assessment of the Individual.  The 
DOE Psychologist expressed concern that the Individual believed that he was capable of driving 
and in possession of all his faculties after consuming six beers in a two-hour period.  Tr. at 11.  
The DOE Psychologist stated that he believed that this statement demonstrated that the 
Individual had developed a tolerance to alcohol.  Tr. at 11.  He also testified that the Individual 
had a “strong family history for genetic loading for substance abuse.”  Tr. at 14.  He expressed 
concern about the Individual’s level of denial, because he stated that denial blocks “awareness 
and readiness to change” and is “the hallmark of substance abuse problems.”  Tr. at 16.  The 
DOE Psychologist testified that a laboratory test on the Individual’s liver functioning showed a 
high value of a particular liver enzyme, GGT, which a medical review officer interpreted as 
physiological stress on the liver.  Tr. at 16.  Based on all of these factors, the DOE Psychologist 
concluded that the Individual suffers from alcohol dependence in sustained partial remission.  Tr. 
at 19.  He testified that the Individual’s prior two month period of abstinence was not sufficient 
to show adequate evidence of reformation or rehabilitation.  Tr. at 20.    
 
Based on the Individual’s testimony at the hearing, the Psychologist noted a number of factors 
that may have a positive effect on his prognosis, such as his remarriage, lack of further legal 
incidents, and his good performance at work.  Tr. at 78-79.  He also identified a number of 
factors that he believed negatively impacted his prognosis.  He stated: 
  

I haven’t heard any convincing information or evidence about, number one; 
acceptance of an alcohol problem in his life, and number two; taking any 
corrective steps about that.  Also, I remained concerned about the level of 
consumption.  [The Individual] reports, perhaps, slightly less consumption than he 
was reporting in the past to me and to the personnel security investigator, but I 
have no way of knowing whether that is, in fact, accurate or true.  Given his 
history and my experience when I evaluated him, I would worry about perhaps a 
natural tendency to minimize his consumption, given the context that he is in right 
now.  I see plenty of evidence for denial and a lack of self-responsibility 
regarding the alcohol problem.  I note that now three mental health professionals 
have diagnosed a problem and recommended steps to be taken and [the 
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Individual] disagrees with those opinions to this day.  That worries me about his 
future. 

    
Tr. at 79-80.   
 
The Psychologist concluded that in his professional opinion, the Individual was not rehabilitated 
or reformed with respect to his alcohol dependence problem.  Tr. at 81. 
 

3. The Individual’s Current Supervisor 
 
The Individual’s direct supervisor for the past three years testified.  Tr. at 45-54.  The 
Individual’s supervisor stated that his work performance and attendance were good.  Tr. at 45.  
He testified that he did not believe that the Individual presented a threat to national security 
interests.  Tr. at 45.  The supervisor also stated that he had golfed with the Individual on two or 
three occasions.  Tr. at 46.  He testified that during those golf outings, they consumed alcohol, 
but the Individual was not intoxicated.  Tr. at 46.  The supervisor also stated that co-workers 
enjoy working with the Individual.  Tr. at 47.   He testified that, based on his limited social 
interaction with the Individual, he does not believe that the Individual has a problem with 
alcohol.  Tr. at 49.  

 
4. The Individual’s Former Supervisor 

 
The Individual’s former supervisor testified about his knowledge of the Individual’s past work 
performance and drinking behavior.  Tr. at 55-66.  He stated that he has known the Individual for 
the past four years.  Tr. at 57.  He testified that while the Individual has been under his 
supervision, he has “fully performed to all the expectations” that were demanded of him.  Tr. at 
57.  He also testified that the Individual is also performing well on a current project.  Tr. at 57.  
The former supervisor stated that he and the Individual have seen each other in social situations 
several times outside of work.  Tr. at 58.  He stated that during those times, he never saw the 
Individual impaired from alcohol.  Tr. at 57-58, 62.  The former supervisor further testified that 
the Individual discussed his 2000 DUI arrest in connection with a “bitter divorce” with his 
second wife and being laid off from his job.  Tr. at 59, 65.  He stated that the Individual said that 
“his wife accused him of drinking all the time and being drunk around the house.”  Tr. at 66.  
The supervisor stated that he did not view the Individual as a security risk.  Tr. at 59. 
 

IV. Standard of Review 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence.  The regulations state that 
“[t]he decision as to access authorization is a comprehensive, common-sense judgment, made 
after consideration of all the relevant information, favorable or unfavorable, as to whether the 
granting of access authorization would not endanger the common defense and security and 
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  In resolving 
questions about an individual’s eligibility for access authorization, I must consider relevant 
factors and circumstances connected with the individual’s conduct which are set forth in 
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§ 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, including knowledgeable participation; the frequency and recency of the conduct; the 
individual's age and maturity at the time of the conduct; the voluntariness of the individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.   
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the 
existence of derogatory information leaves unresolved questions about an individual’s eligibility 
for access authorization.  A hearing is “for the purpose of affording the individual an opportunity 
of supporting his eligibility for access authorization.”  10 C.F.R. § 710.21(b) (6).  Once the DOE 
has presented derogatory information affecting an individual’s eligibility for access 
authorization, the individual must come forward with evidence to convince the DOE that 
restoring his or her access authorization “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”  See, e.g., Personnel Security 
Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,511 (1995), and cases cited therein.  The 
DOE regulations were amended in 2001 to state that any doubt regarding an individual’s 
eligibility for access authorization shall be resolved in favor of the national security.  10 C.F.R. 
§ 710.7(a).   
 

V. Analysis 
 

1.  Criterion J  
 
My review of the record indicates that the local security office had sufficient grounds to invoke 
Criterion J.  The Individual has a number of alcohol-related arrests and has been diagnosed by a 
physician as alcohol dependent. It is beyond dispute that a diagnosis of alcohol abuse or 
dependence raises security concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-
0243, 27 DOE ¶ 82,808 (2002).  After an examination of the record, including the presented 
testimony, I find that the security concerns raised by the Criterion J derogatory information have 
not been sufficiently mitigated.  The evidence presented at the hearing and in the record does not 
demonstrate that the Individual has shown adequate evidence of reformation or rehabilitation 
from his alcohol problem.   
 
Since 1992, the Individual has been advised by three separate mental health professionals that he 
has an alcohol problem and that he enter a 12-step recovery program for his alcohol problem. 
However, the Individual has consistently declined to seek any type of treatment. Despite the 
Individual’s five-year history of no alcohol-related incidents, the DOE Psychologist has opined 
that the Individual is not now currently reformed or rehabilitated from his alcohol problem.  
 
The Individual maintains that he has controlled his alcohol consumption without assistance from 
others. The Individual’s record in this regard is mixed. The Individual has a 30-year history of 
alcohol-related problems. In 1992, the Individual asserted to DOE officials that he would not 
abuse alcohol, yet 8 years later was involved in an alcohol-related incident. Ex. 9 at 4; Ex. 13 at 
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31-32. To the Individual’s credit, there are no alcohol-related arrests since 2000. The Individual 
is now in a happy marriage and believes he will no longer abuse alcohol.  
 
The Individual’s lack of alcoholic-related arrests is not in itself a guarantee that the Individual is 
not now alcohol dependent or will not have alcohol-related problems in the future. The witnesses 
the Individual presented to demonstrate his reformed alcohol consumption both testified they 
have had but limited social interaction with the Individual at events where alcohol is being 
consumed. 
   
Even if I assume that the Individual is currently no longer abusing alcohol, the risk remains that 
he may abuse alcohol in the future. The Individual has stated that many of his problems with 
alcohol arose when he was under a great deal of stress such as when he had difficulties with his 
then spouse. I find no evidence in the record that indicates that if the Individual undergoes a 
future period of severe stress he will not resume abusing alcohol. The Individual has not taken 
any steps to ensure that alcohol-related incidents do not recur in the future, such as 
demonstrating a sustained period of abstinence or involvement in a recovery program.  Although 
the Individual stated that in the past he abstained from alcohol for a period of two months, this 
period is too brief to demonstrate adequate evidence of reformation and rehabilitation. Further, 
the medical opinion presented in this case indicates that the Individual’s reliance on a controlled 
drinking strategy is not an appropriate method to deal with the Individual’s alcohol problem.  
This strategy has failed him in the past.   
 
My concerns about the Individual’s future conduct with regard to alcohol are also aggravated by 
the Individual’s denial that he has an alcohol problem. Excepting the 1989-1990 period, the 
Individual does not acknowledge that he has a problem with alcohol despite a 30-year history of 
alcohol-related arrests.  At the hearing, the Individual asserted that he continues to consume on 
average three alcoholic drinks, three times a week.  Moreover, in the course of the 2004 
psychological evaluation, the Individual indicated that he believed that he would be in control of 
his faculties and able to drive a car after consuming six beers in a two hour period.  The 
Individual’s past history of drinking and driving and the DOE Psychologist’s opinion that the 
Individual tends to minimize his actual consumption also raise serious concerns that the 
Individual may be involved in alcohol related incidents in the future.  
 
Given the evidence before me, I believe there is a significant risk that the Individual is not fully 
reformed from his alcohol dependence or will be involved in alcohol-related incidents in the 
future. As such, I find that the Individual has not provided sufficient evidence that would 
mitigate the DOE’s security concern related to his alcohol problem under Criterion J.  
 
 B. Criterion L 
 
As mentioned earlier, the DOE has cited five of the Individual’s arrests as derogatory 
information under Criterion L. Given these arrest, I find that the local security office had 
sufficient grounds to invoke Criterion L. However, I find that the Individual has mitigated the 
security concern raised by these arrests. 
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As an initial matter, four of the five arrests (Disorderly Conduct, Petty Larceny, Gambling and 
Aggravated Assault) occurred before 1990. I do not believe that these arrests continue to raise a 
security concern given that almost 15 years have elapsed since these arrests. However, more 
recently, the Individual was arrested in 1999 for violation of a protective order. The record 
indicates that in 1999 the Individual’s wife at the time had requested and was granted a 
protective order against the Individual. Ex. 8 at 32. Subsequently, the Individual entered a 
restaurant to get something to eat. The Individual’s wife was also present at the restaurant and 
called the police. The Individual was arrested for violation of the protective order and served 
seven days in jail. Id.  
 
While I am unable to conclude whether the Individual’s action in going to the restaurant was 
innocent or an attempt to harass his wife, this incident occurred five years ago and I have no 
evidence that the Individual has since disturbed his ex-wife. Given the age of the Criteria L 
arrests and the Individual’s lack of non-alcohol related legal problems since these arrests I find 
that the Criteria L concerns have been mitigated.   
 

VI. Conclusion  
 
Upon consideration of the record in this case, I find that there is evidence that raises a doubt 
regarding the Individual’s eligibility for a security clearance under Criteria J and L.  While I find 
that the Criterion L security concerns have been sufficiently mitigated, I find insufficient 
evidence in the record to resolve the security concerns raised by the Criterion J derogatory 
information.   
 
Therefore, I cannot conclude that restoring the Individual’s access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s access 
authorization should not be restored. The parties may seek review of this Decision by an Appeal 
Panel under the regulations set forth under 10 C.F.R. § 710.28.  
 
 
 
 
Richard A. Cronin, Jr.   
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 30, 2005 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                           October 17, 2005 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:   Personnel Security Hearing  
 
Date of Filing:  January 5, 2005 
 
Case Number:  TSO-0177 
 
This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter “the Individual”) for continued access 
authorization.  This Decision will consider whether, based on 
the testimony and other evidence presented in this proceeding, 
the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision 
that the Individual’s access authorization should not be 
restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing an individual’s eligibility for access 
authorization (also referred to as a security clearance) are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”   An individual is eligible for 
access authorization if such authorization “would not endanger 
the common defense and security and would be clearly consistent 
with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt 
as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally 
Department of the Navy v. Egan, 484 U.S. 518, 531 (1988) (“the 
“clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should 
err, if they must, on the side of denials”); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).   
 
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
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the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing 
officer.  Id. § 710.21(b)(3).  The burden is on the individual 
to present testimony or evidence to demonstrate that he is 
eligible for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”   
Id.  § 710.27(a). 
 

II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE 
facility in a position that requires him to have an access 
authorization.  The Individual has had four alcohol-related 
arrests. 
 
Two arrests occurred in 1999 and 2000.  In April 1999, the 
Individual was arrested for public intoxication; in March 2000, 
the Individual was arrested for driving under the influence of 
alcohol (DUI).  DOE Ex. 3.4; see also DOE Ex. 1.1.  In February 
2002, a DOE security specialist interviewed the Individual and 
referred him to a DOE consultant-psychiatrist (the DOE 
Psychiatrist).  In an April 2002 report, the DOE Psychiatrist 
determined that, although the Individual had two alcohol-related 
arrests less than one year apart, there were no indications that 
the Individual’s drinking “rose to a maladaptive level, either 
at the range of an abuse or dependency.”  DOE Ex. 2.1.  The DOE 
Psychiatrist also concluded that the Individual did not have a 
mental illness or disorder that would cause a significant defect 
in judgment or reliability.  Id.   
 
In the summer of 2003, a little over a year after the DOE 
Psychiatrist’s April 2002 report, the Individual had two 
additional alcohol-related arrests.  In June 2003 and July 2003, 
while holding the access authorization, the Individual was 
arrested for two separate DUI offenses.  DOE Ex. 3.1; see also 
DOE Ex. 1.4.  In September 2003, a DOE security specialist 
interviewed the Individual and referred him again to the DOE 
Psychiatrist.  In his October 2003 report, the DOE Psychiatrist 
concluded that the Individual met the criteria for alcohol abuse 
in early remission, set forth in the Diagnostic and Statistical 
Manual 4th Ed., published by the American Psychiatric Association 
(the DSM-IV).  DOE Ex. 2.2.  The DOE Psychiatrist noted the 
Individual’s two DUI arrests within a short period of time and 
determined that “[the Individual] has a maladaptive pattern of 
drinking, and during the past 12 months, he has continued to 
drink recurrently and engaged in a physically hazardous 
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activity, i.e. drinking and driving.”  Id. at 6.  The DOE 
Psychiatrist concluded that the Individual’s condition impaired 
his judgment and reliability.  Id.  Based on the Individual’s 
report that he had stopped drinking the month before the 
psychiatric interview, the DOE Psychiatrist determined that the 
Individual was in early remission.  Id.   
 
In July 2004, the DOE notified the Individual that his four 
alcohol-related arrests and the DOE Psychiatrist’s diagnosis 
constituted derogatory information that created a substantial 
doubt as to the Individual’s continued eligibility for an access 
authorization under 10 C.F.R. § 710.8(j) and (l)  (Criteria J 
and L).  Notification Letter, July 22, 2004.  Upon receipt of 
the Notification Letter, the Individual requested a hearing in 
this matter.  See Individual’s Letter, August 17, 2004.   
 
In a December 2004 memorandum, the DOE forwarded the request for 
a hearing to the Office of Hearings and Appeals (OHA).  The OHA 
Director appointed me to serve as the hearing officer.  
 
In a January 2005 letter to the parties, I discussed the issues 
raised by the Notification Letter, as well as the type of 
information relevant to those issues.  In particular, I noted 
that, once the DOE has derogatory information raising a security 
concern, the Individual has the burden of resolving that 
concern.  I explained how an individual may attempt to resolve a 
security concern related to alcohol-related psychiatric 
diagnoses.   
 

Given the applicable standard, individuals who wish to 
challenge a psychiatric diagnosis are well-advised to seek a 
second opinion from a psychiatrist or clinical psychologist 
and to have that professional testify at the hearing.  I 
mention this matter at this point, because if [the 
Individual] wishes to seek a second opinion, he needs to do 
so promptly so that the professional can complete his 
evaluation and commit to a hearing date.  Finally, 
individuals who seek to resolve a concern about alcohol 
consumption need to bring in witnesses who can testify 
concerning their alcohol consumption. 

 
Hearing Officer’s Letter, January 19, 2005.  In that same 
letter, I enclosed a copy of “Questions and Answers Concerning 
Department of Energy Personnel Security Hearings under 10 C.F.R. 
Part 708.”   
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Beginning in late January 2005, the Individual sought and was 
granted several postponements of the hearing, in order to permit 
him additional time to obtain a professional evaluation.  See 
Individual’s e-mail, January 28, 2005; Hearing Officer’s Letter, 
March 28, 2005 (discussing March 23, 2005 pre-hearing 
conference).  In my March 28, 2005 letter, I advised the 
Individual to contact me by April 1, 2005 to advise me of the 
date of his appointment, but the Individual did not respond to 
that request.  In an April 27, 2005 pre-hearing conference, the 
Individual reiterated his intention to see a mental 
professional, and I again set a hearing date.  April 28, 2005 
Letter (discussing April 27, 2005 pre-hearing conference).  A 
week before that date, the Individual requested a further 
postponement, stating that he was told that he needed to be in 
an eight-week alcohol program before an evaluation could be 
made.  He provided no reason for his months-long delay in 
seeking an evaluation.  I denied any further extension, but 
advised the Individual that he could file supplemental 
information 30 days after the hearing.   
   
At the hearing, the Individual represented himself.  The 
Individual offered his own testimony and that of eight co-
workers.  The local DOE office presented one witness: the DOE 
Psychiatrist.    
 
Following the hearing, the Individual filed an updated 
statement.  He stated that had had not consumed alcohol for two 
months, had quit drinking, and was entering an eight-week 
alcohol program.    
 

III. THE HEARING 
 
The Individual did not dispute the matters giving rise to the 
Notification Letter, i.e. his four alcohol-related arrests and 
the DOE Psychiatrist’s diagnosis.  Instead, he testified that 
since that time he had significantly reduced his consumption of 
alcohol and is now reformed and rehabilitated.  Portions of the 
testimony relevant to that contention are discussed below.   
 
A. The Individual 
 
The Individual testified as follows.  He stated that he  
attended several Alcoholics Anonymous (AA) meetings, but 
ultimately came to the conclusion that he was not an alcoholic.  
Transcript (hereinafter “Tr.”) at 95-96.  He stated that his AA 
mentor told him that his behavior was inconsistent with 
alcoholism.  Id. at 104.  However, the Individual stated, he had 
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concluded that he had abused alcohol.  Id. at 102.  Accordingly, 
the Individual stated, he stopped associating with people who 
“essentially went to bars and just drank.”  Id. at 97.  The 
Individual stated that he began limiting himself to two drinks 
at a time and determined that this “was a reasonable lifestyle 
that would keep [him] from getting into trouble.”  Id. at 98.  
He stated that he had not had more than two drinks at a time in 
almost two years.  Id.  The Individual stated that he became 
involved in community service and found the experience rewarding 
and intended to continue with it.  Id. at 98-99.  The Individual 
described his work life and social life “well in order.”  Id. at 
101.  
 
The DOE counsel noted that the Individual’s 2003 DUI arrests 
occurred after the February 2002 personnel security interview, 
in which the Individual stated that he had developed a “zero 
tolerance” policy toward drinking and driving.  The DOE counsel 
asked the Individual to reconcile the arrests and that 
statement.  Id. at 112.  The Individual’s response was as 
follows: 

 
A. Yeah, that was a year apart, and again, I think it was 

just the time away from, you know, drinking and driving.  
And then, like I said, I followed that, but my pattern 
still, I think, has some aspects that were not healthy 
in the sense that, you know, abusing alcohol could 
happen.  And through that year I just –- it was probably 
about six months before that event, I -– you know, I 
just said to myself, well, you know, I think I’m pretty 
much fine now, if I just have a beer I can drive.  And 
even though -– and people testified to this, even though 
I drove still then very rarely after drinking, it wasn’t 
like I just said, oh, go out and party and drive.  I 
said, you know, I think that if I very cautiously do 
this, I can do this.  And that switched in my mind, I 
think, during that time.  So even though I was doing it 
very rarely, then all of a sudden I –- you know, so I 
got in the situation where because I was driving after 
having drank, that there became occasions where I had 
more than the legal limit and drove. 
. . . . 

 
[A]gain, I state that even though there were these two 
occasions that happened, it was still actually 
extremely rare for me to drive after drinking.  But I 
did switch to the attitude where I thought I could 
drive after drinking. 
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Id. at 112-114.  The Individual stated that he did not intend to 
stop drinking altogether.  He stated he believed that he had a 
healthy lifestyle and did not see a reason to change it unless 
he was advised to do so.  Id. at 123.   
 
B. The Co-Workers  
 
Several of the Individual’s co-workers testified that they  
interacted with the Individual socially.  Id. at 11, 21, 32, 44, 
81.  Five of the Individual’s co-workers, including the two 
supervisors, stated that they did not recall ever seeing the 
Individual under the influence of alcohol.  Id. at 38, 45, 56, 
64, 73.  The Individual’s co-worker/former roommate stated that 
the Individual and he had shared an apartment from mid-2001 to 
mid-2003 and the Individual engaged in “social drinking.”  Id. 
at 87.  He stated that the Individual’s drinking was not 
excessive and has never affected the Individual’s work life or 
“other aspects of his life to the point where it was 
problematic.”  Id. at 88.  
 
C.  The DOE Psychiatrist 
 
The DOE Psychiatrist testified that he interviewed the 
Individual on two separate occasions.  Id. at 133, 137.  He 
stated that after the initial interview, in April 2002, he 
assessed the Individual’s case as a “borderline situation” and 
that he gave the Individual “the benefit of the doubt.”  Id. at 
136.  The DOE Psychiatrist stated that at that time there was 
evidence that the Individual “was showing reformation.”  Id. at 
137.  In contrast, after his second interview with the 
Individual, in October 2003, the DOE Psychiatrist stated, “there 
was proof at this time that [the Individual’s] use of alcohol 
was maladaptive and I made a diagnosis of alcohol abuse.”  Id. 
at 138.  The DOE Psychiatrist concluded that the Individual’s 
judgment and reliability were impaired.  Id. 
 
After listening to the testimony of the Individual and his co-
workers at the hearing, the DOE Psychiatrist noted that the 
Individual had taken several positive steps, but the fact that 
he still consumed alcohol was of concern.  Id. at 140.  The 
Psychiatrist stated that he would classify the Individual as 
being in “partial remission.”  He explained “partial remission” 
as when  
 

an individual has definitely made some improvements, but 
still there are ongoing instances where alcohol is being 
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used, even at a reduced level.  And if I might just digress 
a little bit, the manual, DSM-IV, in reality doesn’t so 
much ascribe to the quantity of alcohol being used, but 
more along patterns of behavior or consequence.  And the 
main issue of concern, of course, is this a situation 
wherein we have [the Individual], who has been exposed to 
four instances of alcohol related arrests that have caused 
him quite a disruption, I would say, in his work, although 
he continues to be heavily involved with duties and 
obviously for good reason because he is very skilled and 
very knowledgeable in his work.  And the other issue that 
is of concern is that, although he is not drinking and 
driving at this point, therefore not exposing himself to 
any danger, the use of alcohol, at least from a 
pharmacological viewpoint, exposes an individual to be 
prone, or makes an individual prone to reduced inhibitions.  
So there is always a chance, there is always a risk that he 
may deteriorate again into driving and – driving after 
drinking, or engaging in behavior that could be potentially 
dangerous.   

 
Id. at 141-142.  The DOE Psychiatrist indicated that, in the 
Individual’s case, he would look for a period of at least twelve 
months of abstinence from alcohol to demonstrate rehabilitation 
or reformation.  Id. at 143-144.  The DOE Psychiatrist noted 
that although it had been nearly two years since the Individual 
had any alcohol-related problems, “given that there have been 
repeated instances, at least four definite instances, it would 
be on the safe side to abstain from alcohol.”   Id. at 144. 
  

IV. APPLICABLE STANDARD 
 
Under Part 710, the DOE may suspend an individual’s access 
authorization where “information is received that raises a 
question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  In that 
case, the individual has the burden to prove that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  
In considering derogatory information, the DOE considers various 
factors including the nature of the conduct at issue, the 
frequency or recency of the conduct, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing 
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on the relevant security concerns.  Id. § 710.7(c).  The 
ultimate decision concerning eligibility is a comprehensive, 
common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  Id. § 710.7(a).   
 

V. ANALYSIS 
 
The derogatory information in this case concerns alcohol use, 
which raises a concern under Criterion J, and trustworthiness 
and reliability, which raises a concern under Criterion L.  
Since the derogatory information giving rise to the security 
concerns under Criteria J and L is so closely intertwined, I 
will address those security concerns together.  The Individual 
concedes that he had an alcohol problem but maintains that his 
alcohol consumption in the last two years is moderate and 
consistent with reformation and rehabilitation.  Thus, the 
Notification Letter was well-founded, and the only issue to be 
resolved here is whether the Individual has shown adequate 
evidence of reformation and rehabilitation.   
 
The Individual’s continued alcohol consumption precludes a 
finding of reformation or rehabilitation.  The DOE Psychiatrist 
testified that the Individual suffers from alcohol abuse, in 
partial remission.  The DOE Psychiatrist further testified that, 
in the Individual’s case, a period of at least one year of 
abstinence from alcohol would be necessary to demonstrate 
complete rehabilitation.  Id. at 143.  The DOE Psychiatrist’s 
evaluation is consistent with the DSM-IV, and the Individual 
presented no conflicting expert testimony or evaluation.   
 
At the hearing, the Individual appeared to argue that he should 
have additional time to obtain a medical evaluation, because the 
DOE Psychiatrist’s report did not set forth the one-year 
abstinence standard.  That argument is incorrect.  The DOE does 
not bear the burden of directing the Individual’s 
rehabilitation.   
 
In sum, the Individual has had four alcohol-related arrests.  
DOE Ex. 3.1, 3.4; see also DOE Ex. 1.4.  He was evaluated by the 
DOE Psychiatrist in 2003, and he received the Notification 
Letter in July 2004, notifying him that the DOE Psychiatrist had 
diagnosed him with alcohol abuse.  The DOE Psychiatrist’s 
uncontroverted testimony was that the generally accepted 
standard of one year of abstinence was the appropriate standard 
for reformation and rehabilitation in this case.  It is 
undisputed that the Individual has continued to drink and, 
therefore, has not satisfied that standard.  Based on the 
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foregoing, I have found that the Individual has not demonstrated 
that he is reformed and rehabilitated.   
 

VI. CONCLUSION 
 
The Individual has not resolved the Criteria J and L concerns 
set forth in the Notification Letter.  Therefore, I cannot 
conclude that restoring the Individual’s access authorization 
“would not endanger the common defense and security and would be 
clearly consistent with the national interest.”  10 C.F.R. § 
710.7(a).  Accordingly, I have concluded that the Individual’s 
access authorization should not be restored.   
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 17, 2005 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                           October 21, 2005 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:   Personnel Security Hearing  
 
Date of Filing:  January 5, 2005 
 
Case Number:  TSO-0178 
 
This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter “the Individual”) for continued access 
authorization.  This Decision will consider whether, based on 
the testimony and other evidence presented in this proceeding, 
the Individual is eligible for access authorization.  For the 
reasons detailed below, it is my decision that the Individual’s 
access authorization should be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing an individual’s eligibility for access 
authorization (also referred to as a security clearance) are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”   An individual is eligible for 
access authorization if such authorization “would not endanger 
the common defense and security and would be clearly consistent 
with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt 
as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally 
Department of the Navy v. Egan, 484 U.S. 518, 531 (1988) (“the 
“clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should 
err, if they must, on the side of denials”); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).   
 
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
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based on the existing information or appearing before a hearing 
officer.  Id. § 710.21(3).  The burden is on the individual to 
present testimony or evidence to demonstrate that he is eligible 
for access authorization, i.e., that access authorization “will 
not endanger the common defense and security and will be clearly 
consistent with the national interest.”   Id.  § 710.27(a). 
 

II. BACKGROUND 
 
In 1980, the Individual applied for a job at a DOE facility, 
which required access authorization.  At that time, the 
Individual reported prior illegal drug use.  The Individual 
signed a “drug certification” in which he promised not to use 
illegal drugs while employed at the DOE facility, and the 
Individual was hired and granted access authorization.   
 
In 1990, the Individual completed a security questionnaire. in 
connection with a routine reinvestigation.  DOE Ex. 13 
(Questionnaire for National Security Position or QNSP).  The 
Individual affirmed that he had not used illegal drugs in the 
past five years.  During a 1992 personnel security interview, 
the Individual reported that he had used marijuana three or four 
times between 1980 and 1990, while visiting an out-of-state 
relative.  As a result, the DOE notified the Individual that his 
violation of the drug certification and failure to report the 
drug use on the security questionnaire raised security concerns 
under 10 C.F.R. §§ 708.7(f) (Criterion F) & 708.7(l) (Criterion 
L), and the DOE suspended the clearance.  The Individual’s 
employer withdrew the request for access authorization, and the 
administrative review proceeding was terminated.  DOE Ex. 9.  
The Individual remained employed at the DOE facility but did not 
have access authorization. 
 
In 2003, the Individual’s employer again requested that he be 
granted access authorization.  In 2004, DOE security conducted a 
personnel security interview (the PSI), see DOE Ex. 15, and 
notified the Individual of the same security concerns expressed 
in 1992.  DOE Ex. 1.  The Individual requested a hearing.  DOE 
security forwarded the request to the Office of Hearings and 
Appeals (OHA).  The OHA Director appointed me to serve as the 
hearing officer.   
 
The Individual did not dispute the matters giving rise to the 
security concern, i.e., that he failed to report marijuana use 
on the 1990 security questionnaire and that the use violated his 
1980 drug certification.  Instead, the Individual sought to 
present documents and witnesses to resolve the security concern.   
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The Individual submitted extensive documentary evidence.  The 
evidence consists of certificates, awards, letters of 
appreciation, and performance appraisals over the period 1990 to 
2004.  The evidence indicates that the Individual is viewed as a 
critical member of the engineering department with exemplary 
performance. 
   

III. THE HEARING 
 
Eight witnesses testified at the hearing.  They were the 
Individual, the Individual’s wife, the Individual’s supervisor, 
three co-workers, a friend, and a psychologist.   
 
A. The Individual 
 
The Individual testified about his marijuana use and his failure 
to disclose the use on his 1990 security questionnaire.  
Transcript (hereinafter “Tr.”) at 157-203.  He expressed 
remorse, and he testified that he has matured over the 
intervening 15 years and is consistently honest, reliable, and 
trustworthy.  Tr. at 162, 182, 198.    
 
B. The Individual’s Wife  
 
The Individual’s wife testified about the Individual.  Tr. at 6-
39.  She stated that they met in 1992.  Tr. 6.   
 
The Individual’s wife testified that the Individual does not use 
illegal drugs; she stated that she would not be married to him 
if he were involved with them.  Tr. at 12, 18.  She stated that 
she understood that the Individual’s marijuana use occurred on 
rare visits to a certain out-of-state relative.  Tr. at 28.  She 
stated that the Individual had not used illegal drugs on 
subsequent trips to those relatives.   
 
The Individual’s wife also testified that he is honest, 
reliable, and trustworthy.  She stated that the Individual is 
“honest to a fault.”  Tr. at 19.  She related several incidents 
where the Individual returned money or corrected mistakes in his 
favor.  She characterized the Individual as a “good,” “kind-
hearted,” “giving,” and “patient.”  Tr. at 14.   
 

C. The Individual’s friend 
 
The Individual’s friend also works at the DOE facility.  Tr. at 
122-40.  The friend testified that he has known the Individual 



 - 4 -

for approximately 12 years and spends a significant amount of 
time with him.  Tr. at 122-23.  The friend described the 
Individual as “very forthright.”  Tr. at 125.  
 
The friend testified that he has never known the Individual to 
use illegal drugs and that they would not be friends if drugs 
were a part of the Individual’s lifestyle.  Tr. at 127-28, 132.  
The friend stated that the Individual expressed remorse about 
his decision to use marijuana and his failure to disclose that 
use on his security questionnaire.  Tr. at 128, 131.  The friend 
stated that he believed that the Individual would not repeat 
those mistakes or otherwise fail to disclose derogatory 
information on a security questionnaire.  Tr. at 139.   
 

D.  Co-worker No. 1  
 
Co-worker No. 1, who is also a friend, testified that he has 
known the Individual for 20 years and worked closely with him 
for at least fifteen years.  Tr. at 40-41.  The co-worker 
testified that Individual recognizes that his use of marijuana  
was “poor judgment” and his failure to disclose it a “grievous 
error.”  Tr. at 52.  The co-worker testified that the Individual 
was reliable and trusted with important jobs.  The co-worker 
described the Individual as a “good worker, self-starter, self-
motivator [and] always thinking ahead.”  Tr. at 41.  Finally, 
the co-worker stated that the Individual has exhibited 
trustworthiness and honesty in his dealing with sensitive 
proprietary information.  Tr. at 48-49. 
 

E.  Co-worker No. 2 
 
Co-worker No. 2 testified that she has worked with the 
Individual for eight or nine years.  Tr. at 61.  She described 
the Individual as “a hard worker,” and she knows that she “can 
trust” him.  Tr. at 62-63.  She stated that the Individual has 
been open and honest about the reasons for the revocation of his 
clearance and that he has worked hard to reestablish the DOE’s 
trust.  Tr. at 80-82.   
 

F.  Co-worker No. 3 
 
Co-worker No. 3 has known the Individual for approximately 19 
years.  Tr. at 84.  Co-worker No. 3 testified that he was 
surprised and taken aback when the Individual told him that he 
lost his security clearance because of marijuana use.  Tr at 87.  
The co-worker further testified that he believes the Individual 
to be honest, because he has never caught him in a lie.  Tr. at 
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89.  The co-worker stated that the Individual expressed remorse 
about his marijuana use and referred to it as a “stupid thing to 
do.”  Tr. at 91. 
 

G.  The Individual’s supervisor 
 
The Individual’s supervisor of over two years testified that the 
Individual “is a great employee.  He’s a self-starter.  He’s 
very motivated.  He’s a deep resource for the equipment that we 
run.  People come to him with problems that they have; he solves 
them.”  Tr. at 142.  The supervisor testified that the 
Individual “has always been honest and straightforward with me.  
I’ve never seen any reason to question that.”  Tr. at 143-144.  
He also testified that he has never known the Individual to use 
drugs.  Tr. at 146.  Finally he testified that “in addition to 
all the work that he’s doing with me, I see this man as somebody 
who is moving his life forward, he knows which direction he 
wants to go, and I think he’s learned from his past experiences 
and mistakes, and he doesn’t want to repeat them.”  Tr. at 150.   
 

H.  The Psychologist 
 
The psychologist testified about her hour-long evaluation of the 
Individual.  Tr. at 102-21.  She testified that the Individual 
did not show any indications of a substance abuse problem.  Tr. 
at 109.  She stated that the Individual expressed regret about 
his marijuana use.  She testified that her impression was that 
“the behavior was part of a family gathering” and that there  
was a “99 percent likelihood” that it would not recur.  Tr. at 
114-115.   
 

IV. APPLICABLE STANDARD 
 
Under Part 710, the DOE may suspend an individual’s access 
authorization where “information is received that raises a 
question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  In that 
case, the individual has the burden to prove that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  
In considering derogatory information, the DOE considers various 
factors including the nature of the conduct at issue, the 
frequency or recency of the conduct, the absence or presence of 
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reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  Id. § 710.7(c).  The 
ultimate decision concerning eligibility is a comprehensive, 
common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  Id. § 710.7(a).   
 

V. ANALYSIS 
 
The derogatory information concerns marijuana use that violated 
the drug certification and was not disclosed on the Individual’s 
security questionnaire.  Those matters raise security concerns 
under Criterion F, which concerns honesty in personnel security 
matters, and Criterion L, which concerns honesty,  
trustworthiness and reliability.  Since the derogatory 
information giving rise to the security concerns is so closely 
intertwined, I will address those security concerns together.  
 
The Individual does not challenge the facts recited in the 
Notification Letter.  The Individual also does not challenge the 
allegation that the facts raise a legitimate security concern.   
Instead, the Individual expresses remorse and states that he can 
now be trusted with a clearance.  Thus, the only issue to be 
resolved is whether that is the case.   
 
Violation of the drug certification and failure to disclose it 
on a security questionnaire casts doubt on whether the DOE can 
trust an individual.  This is a difficult concern to resolve, 
but I have concluded that the evidence and testimony presented 
by the Individual resolves the concern in this case.   
 
The evidence and testimony strongly supports the Individual’s 
position that he is now honest, reliable, and trustworthy.  The 
Individual has worked at the DOE facility for 25 years and is a 
respected and valued employee.  The events giving rise to the 
security concern occurred 15 years ago.  The Individual 
disclosed them to DOE in 1992, thereby beginning a period in 
which he could attempt to regain the DOE’s trust.  Over the next 
13 years, the Individual continued to work at the DOE facility, 
albeit without a clearance.  The Individual’s witnesses - who 
know the Individual well – testified that he has expressed 
remorse and conducted himself in an exemplary manner.  I believe 
that the witnesses appreciated the gravity of the security 
concern and that they testified honestly and candidly.  Their 
testimony is consistent with the documentary evidence, which 
shows the Individual to be a trusted and valued employee.  Based 
on the foregoing, I find that the Individual has resolved the 
security concern.  See, e.g., Personnel Security Hearing, Case 
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No. VSO-0319, 27 DOE ¶ 82,851 (2000) (rehabilitation found where 
i) nine years had passed since the voluntary correction of 
falsification and ii) the individual demonstrated a reputation 
for honesty, reliability and trustworthiness). 
 

VI. CONCLUSION 
 
The Individual has resolved the Criteria F and L concerns set 
forth in the Notification Letter.  Therefore, I conclude that 
restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, I have concluded that the request for access 
authorization should be granted.   
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 21, 2005 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision  
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  January 5, 2005 
 
Case Number:  TSO-0180 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter “the Individual”) for 
continued access authorization.  This Decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be restored.   
 

I. BACKGROUND  
 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
him to have an access authorization.  In August 2000, the Individual was arrested for driving 
while intoxicated (DWI).  DOE Exhibit (Ex.) 3.6.  In April 2003, the Individual was involved in 
a traffic accident and admitted to having consumed alcohol at a point prior to the accident.  DOE 
Ex. 3.5.  In May 2003, the Individual received a criminal summons for leaving the scene of an 
accident.  The Individual admitted to having consumed one glass of alcohol prior to that 
accident.  DOE Ex. 3.4.  In February 2004, the Individual was arrested for aggravated battery on 
a household member.  The Individual stated that prior to the incident he had consumed some 
alcohol.  DOE Ex. 3.3.  During each of these incidents, the Individual held an access 
authorization.   
 
In October 2000, June 2003, and November 2003, the Individual was interviewed by a personnel 
security specialist.  Based on the results of the interviews and the incidents giving rise to the 
interviews, the Individual was referred to a DOE consultant-psychiatrist (the DOE Psychiatrist) 
for an evaluation.  In March 2004, the DOE Psychiatrist interviewed the Individual and issued a 
report.   
 
In his March 2004 report, the DOE Psychiatrist determined that the Individual met the criteria for 
Alcohol Abuse set forth in the Diagnostic and Statistical Manual, 4th Ed., Text Revision, 
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published by the American Psychiatric Association (the DSM-IV-TR).  DOE Ex. 2.1 at 9. 1  The 
DOE Psychiatrist also determined that, as of the date of his report, there was not yet adequate 
evidence of rehabilitation or reformation.  In determining what was necessary to adequately 
establish evidence of rehabilitation or reformation, the DOE Psychiatrist concluded that 
 

I recommend outpatient treatment of moderate intensity for one year from the date of this 
evaluation.  By moderate intensity I mean a treatment regimen such as Alcoholics 
Anonymous a few times per week, and should include maintenance of sobriety.  [The 
Individual’s] depressive disorder worsens the prognosis for maintenance of sobriety, and 
I recommend that his rehabilitation program also include ongoing psychotherapy and 
medication management, as determined by [the Individual] and his current psychiatrist.  
Duration of such treatments should be for a year to provide adequate evidence of 
rehabilitation and reformation. 

 
Id at 13.   
 
In August 2004, the DOE notified the Individual that his August 2000 DWI arrest, the April 
2003 traffic accident, the May 2003 criminal summons for leaving the scene of an accident, the 
February 2004 arrest for battery, and the DOE Psychiatrist’s diagnosis constituted derogatory 
information that created a substantial doubt as to the Individual’s continued eligibility for an 
access authorization under 10 C.F.R. § 710.8(j) and (l). 2  (Criteria J and L).  Notification Letter, 
August 30, 2004.  Upon receipt of the Notification Letter, the Individual requested a hearing in 
this matter.  See Individual’s Letter, September 15, 2004.   The DOE forwarded the request to the 
Office of Hearings and Appeals (OHA).  The OHA Director appointed me to serve as the hearing 
officer.   
 
A hearing was held in this matter.  At the hearing, the Individual was represented by counsel.  
The Individual offered his own testimony, as well as that of his son, his supervisor, and four 
current and former co-workers.  The local DOE office presented one witness: the DOE 
Psychiatrist.  
 

II. STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the individual, and to render a decision based on that evidence.  The regulations state that 
“[t]he decision as to access authorization is a comprehensive, common-sense judgment, made 
after consideration of all the relevant information, favorable or unfavorable, as to whether the 
granting of access authorization would not endanger the common defense and security and 

                                                 
1 The DOE Psychiatrist also determined that the Individual suffered from Major Depression, Recurrent, In 
Remission.  The DOE Psychiatrist stated that, although he did not believe the depression indicated a significant 
defect in the Individual’s judgment or reliability, the disorder could negatively affect the Individual’s efforts at 
sobriety.  DOE Ex. 2.1.  The DOE Psychiatrist noted that the Individual appeared to have responded to 
antidepressant medications. Id. at 10.  
2  The Criterion L derogatory information also included two incidents where the Individual denied consuming 
alcohol or misled an official as to the extent of his alcohol consumption in connection with two of the arrests 
referenced above. Notification Letter, August 30, 2004. 
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would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  In resolving 
questions about an individual’s eligibility for access authorization, I must consider relevant 
factors and circumstances connected with the individual’s conduct which are set forth in 
§ 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, including knowledgeable participation; the frequency and recency of the conduct; the 
individual's age and maturity at the time of the conduct; the voluntariness of the individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.   
 
A DOE administrative review proceeding under 10 C.F.R Part 710 is authorized when the 
existence of derogatory information leaves unresolved questions about an individual’s eligibility 
for access authorization.  A hearing is “for the purpose of affording the individual an opportunity 
of supporting his eligibility for access authorization.”  10 C.F.R. § 710.21(b) (6).  Once the DOE 
has presented derogatory information affecting an individual’s eligibility for access 
authorization, the individual must come forward with evidence to convince the DOE that 
restoring his or her access authorization “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”  See, e.g., Personnel Security 
Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,511 (1995), and cases cited therein.  The 
DOE regulations were amended in 2001 to state that any doubt regarding an individual’s 
eligibility for access authorization shall be resolved in favor of the national security.  10 C.F.R. 
§ 710.7(a).   
 

III. THE HEARING 
 
The Individual did not dispute the matters giving rise to the Notification Letter, i.e. the DWI 
arrest, the traffic accident, the summons for leaving the scene of an accident, the battery arrest, 
and the DOE Psychiatrist’s diagnosis.  Instead, he testified that he has since stopped consuming 
alcohol, has maintained his medication regimen to control his depression, and is now reformed 
and rehabilitated.  The following discussion highlights portions of the hearing testimony relevant 
to that contention.   
 
A. The Individual 
 
The Individual admitted that he was “in denial about [his] alcohol abuse and said things to [his] 
doctors to try to mask the problem.”  Transcript (hereinafter “Tr.”) at 41.  However, he stated 
that he always reported the alcohol-related incidents to the DOE in a timely manner.  Id. at 41-
42.  The Individual testified that he had not consumed any alcohol since February 2004, with the 
exception of two beers in June 2004. 3 Id. at 45, 51; see also Individual’s Ex. B, AA.  The 
Individual testified that he took full responsibility for his actions and that he would not abuse 
alcohol again.  Tr. at 42.  The Individual stated that he has attended Alcoholics Anonymous 
(AA) meetings several times a week for well over a year.  Id. at 56; see also Individual’s Ex. A.  

                                                 
3 The Individual has submitted monthly alcohol testing forms indicating negative results for alcohol from November 
2004 through March 2005. Individual’s Ex. B. 
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He stated that he is committed to the program and “realized the huge mistake [he] was making 
and that alcohol was not going to fix any of [his] problems.”  Tr. at 44.  The Individual also 
stated that he had no desire to consume alcohol anymore and planned to remain with AA for the 
rest of his life.  Id. at 58, 46.  The Individual believed that he had adequate resources to prevent 
any relapse into alcohol abuse.   He stated that he regularly attended AA meetings, actively 
worked with an AA sponsor, and confided in his son and his colleagues at work.  Id. at 50, 60.  
Finally, the Individual was confident that he would remain abstinent from alcohol because he 
realized that alcohol worsened his depression rather than alleviating it and because he was 
committed to remaining with the AA program and helping others in the program.  Id. at 59.          
 
B. The Individual’s Sponsor 
 
The Individual’s AA sponsor testified that he had been working closely with the Individual on 
the AA program.   Id. at 82-83.  He stated that the Individual has a support system in place 
consisting of the sponsor himself, AA group meetings, and other friends in AA.  Id. at 88.  The 
sponsor stated that the Individual had an “above-average” chance of maintaining his sobriety 
because the Individual had worked through the steps of the AA program and understood the 
program.  Id. at 92-93.  Regarding the Individual’s likelihood of relapsing into alcohol abuse, the 
sponsor stated that “[i]f [the Individual] stays in Alcoholics Anonymous, works with other 
alcoholics, continues to go to meetings, I don’t think he’ll ever relapse again.  I think he’ll have 
permanent sobriety.”  Id. at 99.  
 
C.   The Individual’s Son  
 
The Individual’s son testified that he had not seen the Individual drink alcohol in “several years.”  
Id. at 131.  He stated that AA made the Individual more aware of the consequences of drinking.  
Id. at 132.  The Individual’s son noted that he and the Individual had become much closer in the 
past two years than they had ever been. Id. at 132-133.  He stated that he and the Individual had 
taken several fishing trips, where alcohol was present, and that the Individual did not consume 
any alcohol.  Id. at 133.  He also noted that there was no alcohol in the Individual’s home.  Id. at 
136.    
 
D. The Individual’s Supervisor 
 
The Individual’s supervisor described the Individual as “an excellent employee.”  Id. at 101.   He 
stated that he “always felt [the Individual] was performing at a higher level than the other 
[employees] in the group.”  Id. at 102.  The supervisor stated that he never saw any problems 
with the Individual “relative to alcohol” and that he could not recall the Individual ever drinking 
alcohol in his presence.  Id. at 102, 103.  When asked whether he was familiar with the 
Individual’s efforts at rehabilitation, the supervisor stated that he was aware that the Individual 
was attending AA and that the Individual remained an effective employee.   Id. at 104.   
 
E. The Co-Workers 
 
The Individual’s co-workers described the Individual as “hard-working,” “enthusiastic,” and 
“reliable.”  Id. at 107, 118, 127.  One of the co-workers stated that he did not recall ever seeing 



 5

the Individual drink alcohol.  Id. at 108.  Several of the co-workers expressed their belief that the 
Individual would not relapse.  One co-worker stated that he believed the Individual had “put his 
[alcohol problem] behind him” and had “a different attitude towards things.”  Id. at 111-112.  
Another co-worker stated that the Individual was “very strong-willed, and when he sets his mind 
to something, he’s always followed through.”  Id. at 123.  Another co-worker stated that the 
Individual was “following all the rules … going through all the processes that you need to go 
through.”  Id. at 127.  
 
F. The DOE Psychiatrist 
 
After hearing the testimony of the Individual and the other witnesses at the hearing, the 
Psychiatrist testified that the Individual had successfully addressed his alcohol problem.  The 
DOE Psychiatrist noted that the Individual followed his recommendation by engaging in a 
treatment program for at least one year.  Id. at 144-45.    He stated that the fact that the Individual 
was honest about the slight relapse he had in June 2004, when he drank two beers, was a positive 
sign.  Id. at 146.  He was impressed by the fact that the Individual confronted the relapse and 
worked through it.  Id.  The DOE Psychiatrist also stated that, despite the relapse, the Individual 
had nevertheless maintained his sobriety for over a year.  Id.  The DOE Psychiatrist noted that 
the most positive indicator for continued sobriety would be the Individual’s continued 
participation in the AA meetings.  Id. at 148.   
 

IV. FINDINGS OF FACT AND ANALYSIS 
 
The derogatory information concerning Criteria J and L centers on the Individual’s alcohol 
problem.  Criterion J concerns conduct indicating that the Individual has “been, or is, a user of 
alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).   
Criterion L concerns conduct tending to show that the Individual was “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).   
 
It is beyond dispute that a diagnosis of alcohol abuse or dependence raises security concerns.  
See, e.g., Personnel Security Hearing, Case No. VSO-0243, 27 DOE ¶ 82,808 (2002).  The four 
alcohol-related incidents documented in the Notification Letter gave rise to security concerns 
regarding the Individual’s alcohol consumption and the Individual’s trustworthiness and 
reliability.  Given the Individual’s well-documented problem with alcohol, the local security 
office had more than sufficient grounds to invoke Criterion J. 
 
The arrests and incidents giving rise to the Criterion L concerns all involve the Individual’s 
problem with alcohol consumption. In this regard, I note the arrest for aggravated battery against 
a household member involved an incident where the Individual and the battered woman had a 
couple of glasses of wine each.4 Tr. at 38; Ex. 2-1 at 4-5.  The arrests and the other Criterion L 

                                                 
4 The woman involved in this incident submitted a notarized statement in which she characterized the battery 
incident as a “misunderstanding” triggered by a difficult period in their relationship. Individual’s Ex. AB. She goes 
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incidents do raise serious security concerns regarding his reliability associated with his pattern of 
excessive alcohol consumption.     

 
The Individual does not dispute that he had an alcohol problem.  Rather, in an attempt to mitigate 
the Criteria J and L concerns, he maintains that he is now rehabilitated from his alcohol problem.   
 
The hearing testimony and the documents strongly support the Individual’s assertion that he has 
successfully addressed his alcohol problem.  The Individual testified that he had abstained from 
consuming alcohol for well over a year.  See Tr. at 45, 51.  That testimony was corroborated by 
the Individual’s son, see id. at 131, and several witnesses who stated they could not recall the 
Individual ever drinking in their presence, see id. at 103, 107.  See also Individual’s Ex. B, AA.  
The Individual has also demonstrated that he is committed to maintaining his abstinence from 
alcohol and has adequate support and resources to help him do so.  See, e.g., id. at 50, 58, 60, 88, 
136. 
 
The DOE Psychiatrist agreed that the Individual has successfully addressed his alcohol problem.  
The DOE Psychiatrist was present for the entire hearing.  After the Individual and the other 
witnesses testified, the DOE Psychiatrist testified that “[the Individual] has been working his 
program well for a year, which is what I recommended as a requirement for demonstrating 
adequate evidence of rehabilitation and reformation.”  Id. at 144-45.  He stated that he was 
confident in concluding that the Individual had demonstrated adequate evidence of rehabilitation.  
Id. at 147.  The DOE Psychiatrist agreed with the Individual’s AA sponsor that the Individual’s 
chance of relapsing was low.  Id. at 158; see also id. at 99.  Regarding the Criterion L concern, 
the Individual’s trustworthiness and reliability, the DOE Psychiatrist noted that each of the 
incidents giving rise to the concern was intertwined with the Individual’s alcohol problem.  He 
stated that he did not believe the Individual suffered from some character defect that made him 
inherently unreliable.  Id. at 155-56.  Rather, he stated that “if you removed the alcohol, there 
wouldn’t be probably the episode [the derogatory information referenced in the notification 
letter] . . . .”  Id. at 156. 
 
In sum, all the testimony at the hearing, including the testimony of the DOE Psychiatrist, 
convinces me that the Individual has successfully addressed his alcohol problem.  Accordingly, I 
find that the Individual has demonstrated that he is reformed and rehabilitated from his alcohol 
problem. Consequently, I believe that the Individual has mitigated the security concerns raised 
by the Criterion J derogatory information. Because I find that the Criterion L concerns have their 
basis in the Individual’s problems with alcohol, I find that the security concerns raised by the 
Criterion L derogatory information have also been mitigated.    

 
 
 
 
 
 

                                                                                                                                                             
on to recommend that the Individual’s security clearance be restored stating that she would do “whatever is deemed 
necessary to help this wonderful person [the Individual] that was always there to help me.”  Id. at 1. 
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V. CONCLUSION 
 
The Individual has resolved the Criteria J and L concerns cited in the Notification Letter.  
Therefore, I conclude that restoring the Individual’s access authorization “would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  Consequently, the Individual’s access authorization should be restored.  The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 10 
C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr. 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 28, 2005 
 
 
 
   



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

*  The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with XXXXXX’s.
                          May 6, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 5, 2005

Case Number: TSO-0181

This Decision concerns the eligibility of XXXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1  The
regulations governing the individual's eligibility are set forth at
10 C.F.R. Part 710, "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special  Nuclear
Material."  This Decision will consider whether, based on the
testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I find that access authorization should not be
restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
statement of the derogatory information causing the security
concern.  

The security concern cited in the Letter involves the individual’s
excessive use of alcohol.  The Notification Letter stated that the



- 2 -

2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse.  

3/ The Notification Letter also refers to a 1983 incident, not
involving alcohol, in which the individual was arrested for
disorderly conduct. 

4/ The Letter indicates that this charge was dismissed in a jury
trial, although the individual admitted that he had been
drinking prior to the arrest and failed a field sobriety test
at the time of the arrest.  

individual has been diagnosed by a DOE consultant psychiatrist
(hereinafter consultant psychiatrist) as using alcohol habitually to
excess and as suffering from alcohol abuse.   The Notification
Letter also indicated that the individual has not shown adequate
evidence of rehabilitation or reformation.  These conclusions were
set forth in the consultant psychiatrist’s evaluation letter of
February 2004.  According to the Notification Letter, this
constitutes derogatory information under 10 C.F.R.
§ 710.8(j)(hereinafter Criterion J). 2  

The Letter also indicates that the individual has engaged in unusual
conduct or is subject to circumstances that tend to show he is not
honest, reliable or trustworthy, or that furnish reason to believe
he may be subject to pressure, coercion, exploitation or duress,
which may cause him to act contrary to the best interests of the
national security.  10 C.F.R. § 710.8(l)(Criterion L).  In this
regard, the Letter notes a 1982 intoxication incident that  occurred
while the individual was in the military and for which he received a
Letter of Reprimand. 3  The Letter also notes that in 1991, the
individual was arrested for simple assault following an altercation
at a bar.  According to the Notification Letter, in 2001, the
individual was arrested for driving while intoxicated (DWI).4  The
Letter further indicates that in 2003 the individual was arrested
for operating a vehicle while intoxicated (OWI).  He failed field
sobriety and breathalyser tests and pled guilty to the OWI charge.  

The Notification Letter informed the individual that he was entitled
to a hearing before a Hearing Officer, in order to respond to the
information contained in that letter.  The individual requested a
hearing, and that request was forwarded by the DOE 
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Office to the Office of Hearings and Appeals (OHA).  I was appointed
the Hearing Officer in this matter.  In accordance with 10 C.F.R.
§ 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.  The
individual testified on his own behalf, and presented the testimony
of six friends and colleagues.  The DOE Counsel presented the
testimony of the DOE consultant psychiatrist.

II.  Hearing Testimony and Documentary Evidence

A.  Documentary Evidence Presented at the Hearing

At the hearing, the individual submitted some additional evidence
concerning the alcohol recovery program for which he has registered.
First, the individual provided a copy of some testimony in a prior
hearing given by the DOE consultant psychiatrist to the effect that
this particular program is an effective one that has a good
reputation. Individual’s Hearing Exhibit A at 96.   The individual
also submitted a copy of his “Initial Treatment Plan,” dated March
18, 2005, and drawn up by a therapist in this rehabilitation
program.  That plan indicated that the individual’s “presenting
problems” were (i) alcohol abuse and loss of DOE clearance and (ii)
“a minimal support structure.” The recommended “services” for these
problems were 48 weeks in a relapse prevention group, and AA
meetings once a week for an as yet undetermined period.
Individual’s Hearing Exhibit B.

B.  Testimony

1.  The Individual

The individual testified that he had not consumed any alcohol since
New Year’s eve 2004-2005. Tr. at 85.  He stated that he had given up
alcohol use because “I want my career back.”  Tr. at 86.  He
indicated that if drinking alcohol “causes a problem with my career,
there is a problem.”  Tr. at 87.  Nevertheless, it is the
individual’s belief that the two vehicle-related incidents of 2001
and 2003 were caused by the stress involved in the break-up with his
girlfriend/fiancee.  The individual claims that these two events are
isolated, and therefore do not constitute evidence of an overall
alcohol problem.  Id.  He does not believe that he drank to excess.
Tr. at 96.  He stated that it was his intention never to drink
again, and that he will do “whatever it takes to get my career
back.”  Tr. at 92.  The individual testified that his first therapy
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5/ The individual enrolled in his therapy program 5 days prior to
the hearing.  Individual’s Hearing Exhibit B.   

session with his recovery program would to take place the day after
the hearing. 5 Tr. at 104.  

The individual also gave some testimony regarding the two most
recent incidents forming the basis for the Criterion L concern.
With respect to the 2001 incident, the individual testified that he
has established that he was not intoxicated at the time of the
arrest for DWI, because he was “acquitted of that charge by a six-
member jury.”  Tr. at 95.  With respect to the 2003 arrest, the
individual admits he was intoxicated.  However, he states that he
was not driving the car, but merely exiting the car after sitting in
it without driving.  He asserted that the report of the police
officer stating that she observed the individual “pulling to the
curb and parking” was an error.  Tr. at 93.  See DOE Exhibit 3-3, 

2.  The DOE Consultant Psychiatrist

The consultant psychiatrist reiterated the findings set forth in the
evaluation letter.  He believed that the individual suffered from
alcohol abuse.  He maintained that in order to demonstrate
reformation/rehabilitation, the individual should establish that he
has abstained from alcohol for at least one year and participate in
a program such as AA, as well as receive some alcohol counseling and
therapy for a period of time recommended by a substance abuse
professional.  Tr.at 24-25.  He testified that at the time of the
evaluation, the individual had not demonstrated that he had taken
those steps.  Tr. at 36.  He further testified that the program that
the individual had signed up to enter is a good one and that the 48
weeks recommended by the therapist is adequate.  Tr. at 28-29.  He
indicated that there should be an AA component to the program for it
to be complete.  Tr. at 107.   

The consultant psychiatrist believed that the individual’s pattern
of alcohol use was binge drinking when he was under stress, and that
the individual needed to learn to handle stress.  Tr. at 102-03,
109.  He testified that the individual’s problem “is on the mild end
of the spectrum.”  Tr. at 112.  He approved of the fact that
individual had acknowledged a problem, had sought out a treatment
plan, and wanted to make a change in his life.  The psychiatrist saw
this “as kind of a dawning. . . He’s gradually coming around. . . I
think he’s just getting there.”  Tr. at 109-110. 
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3.  Character Witnesses

The individual presented 6 character witnesses.  These included
social friends, past and present housemates, colleagues and
supervisors.  Several of the witnesses who knew the individual on
the job also had some social contacts with him.  The colleagues and
supervisors stated that he was a valuable employee, and that he had
not had any alcohol problems on the job.  Tr. at 43, 53, 56, 57, 72.
Witnesses who knew him socially or who were his housemates
confirmed that they had not seen the individual use alcohol since
January 2005.  Tr. at 63, 71.  

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of
security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  
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6/ The individual claims that the 1982 and 1991 alcohol incidents
cited in the Notification Letter are now in the distant past,
and therefore should cause no security concern.  However, I
cannot dismiss them simply as long-passed events.  To the

(continued...)

IV.  Analysis

The issues in this case are (i) whether the individual has mitigated
the Criterion J concern by demonstrating that he is reformed and/or
rehabilitated from his abuse of alcohol; and (ii) whether he has
resolved the Criterion L concern caused by the arrests cited in the
Notification Letter, all but one of which were alcohol-related.  As
discussed below, I find that the individual has not resolved those
security concerns. 

Criterion J

I believe that, as he testified, the individual has been abstinent
from alcohol since New Year’s eve of 2004-2005.  The individual’s
character witnesses who had knowledge of this matter corroborated
the individual’s testimony that he has been abstinent since January
2005.  I believe that the individual is motivated to maintaining
abstinence because he is sincerely committed to retaining his job at
the DOE.  He has also taken the positive step of signing up for a
rehabilitation program.  

However, as indicated above, the DOE consultant psychiatrist
testified that in order to be considered rehabilitated, this
individual needs a recovery program lasting for a year, as well as
an abstinence period of one year.  The individual has not offered
any evidence to indicate that the components of the rehabilitation
program set forth by the consultant psychiatrist are unwarranted or
inappropriate.  To the contrary, the individual seems to have
accepted the consultant psychiatrist’s recommendations, and has
begun to implement them.  However, as of the time of the hearing,
the individual had not yet begun his recovery/therapy program, and
had only been abstinent for about two and one half months.
Accordingly, I cannot find that the individual has demonstrated
rehabilitation at this time.  

Criterion L

The individual has also not mitigated the Criterion L concerns
regarding his 2001 and 2003 arrests for intoxication while
driving/operating a motor vehicle.6  With respect to the 2001
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6/ (...continued)
contrary, in the context of this case, they indicate to me a
problem with alcohol that extends, albeit sporadically, more
than 20 years.   

incident, the individual asserted that the fact that he was
acquitted at trial of the DWI charge proves that he was not
intoxicated.  I am not persuaded that his acquittal establishes that
he was not intoxicated.  The fact that the case was not proven to
the satisfaction of a jury does not mean that the individual was not
operating a motor vehicle in an impaired state.  The individual has
not brought forward evidence indicating the basis for the acquittal,
which may have been on technical or procedural grounds.  His
defenses raised at trial may not have been related to whether he was
intoxicated.  

On the other hand, there is evidence in the record before me
suggesting that the individual was intoxicated.  The record
indicates that the individual failed a field sobriety test, and
refused to take a breath alcohol test.   He stated that he refused
the breathalyser test because he “panicked.”  He stated, “I’d never
been in that predicament before and didn’t really know what to do.”
Transcript of August 28, 2001 Personnel Security Interview at 10
(hereinafter 2001 PSI Tr.); see also Tr. at 95.  The individual
claimed that he thought he had passed all portions of the field
sobriety test, except for the balance aspect.  He indicated that he
had had knee surgery the prior January, and therefore his balance
was not stable.  2001 PSI Tr. at 9. 

These assertions do not resolve the security concern.  I find
unconvincing the individual’s rationale for refusing the breath
alcohol test.  He had admittedly consumed about 6 mixed drinks over
a period of about 5 hours.  2001 PSI Tr. at 8-11. In my view, had he
been confident that he would have passed, he would have submitted to
the test.  Further, the individual’s assertion that he thought he
passed all aspects of the field sobriety test, but for the balance
portion, is completely uncorroborated, as is his claim that his knee
surgery seven months earlier caused his instability.  The individual
has therefore not persuaded me that he was not intoxicated at the
time of his 2001 DWI arrest.  

I am also not persuaded by the individual’s testimony regarding the
2003 incident.  He admits that he was intoxicated, but contends that
he was just exiting his car, and an officer incorrectly concluded
that he had been driving.  Tr. at 88.  He maintains that the police
report to the contrary was in error.  The report states the 
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following: “I [i.e., the arresting officer] observed a light blue
Dodge Stratus. . . pulling to the curb and parking.  I slowed as I
was passing the vehicle and observed the operator exiting the
vehicle.  As the operator was exiting, he was holding onto the door
and lost his balance and stumbled against the door.”  DOE Exhibit 3-
3.  Given the highly-detailed and specific description by the
arresting officer of what she observed, I find it implausible that
she erred in stating that she saw the individual parking his
vehicle.  

In sum, I am not convinced by the individual’s attempts to minimize
the seriousness of the two recent alcohol-related incidents.
Accordingly, I find that the individual has not resolved the
Criterion L concerns associated with his alcohol use.  

V.  CONCLUSION

As the foregoing indicates, the individual has not resolved the
Criterion J and L security concerns cited in the Notification
Letter.  It is therefore my decision that restoring this
individual’s access authorization is not appropriate at this time. 

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: May 6, 2005
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s.                  
                                                                 May 4, 2005                                                       
  
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 5, 2005 
 
Case Number:  TSO-0182 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxx (hereinafter "the individual") for 
continued access authorization.  The regulations governing the individual's eligibility are set forth at 
10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material."  This Decision will consider whether, based on the testimony 
and other evidence presented in this proceeding, the individual's suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the individual's access 
authorization should be restored.   
 
 I. BACKGROUND 
 
On August 3, 2003, as a normal part of the personnel assurance program (PAP) the individual had a 
“counterintelligence scope polygraph.”  During the interview with the polygraph examiner prior to 
the polygraph examination, the individual described three instances in which he did not properly 
protect classified information, as well as a pattern of taking work papers home which resulted in the 
individual’s failing to protect classified information on 24 occasions.  Transcript of April 23, 2004, 
Personnel Security Interview (hereinafter Tr. of  PSI) at 7-10.  The three instances and the pattern 
that led to the 24 failures will be referred to in the decision as the individual’s four failures to protect 
classified information.  The individual’s four failures to protect classified information are:  
 
1.  In 1985 or 1986 the individual received a security infraction (hereinafter “1985 slide security 
infraction”). Tr. at 57.  The individual returned home after 10 P.M., following an out of town 
presentation.   It was not until the next day that he returned to the work site the classified slides used 
at the meeting. The individual received a security infraction for not returning the classified slides on 
the evening of his return.  Tr. of PSI at 60 and Transcript of Hearing (Tr.) at 59.      
 
2.  Between 1973 and 1986, the individual worked in the industrial engineering department 
reviewing engineering data and generating work papers and reports. On most days the individual 
took unclassified work papers and reports home to complete his work assignments.   Tr. at 90.  
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However, on as many as 24 occasions, the individual took home work papers that contained 
classified information (hereinafter “the 24 removal incidents”).  Tr. of PSI at 13.   
 
3.  In 2003 the individual took 5 parts of a draft report home to read (hereinafter “draft report 
incident”).  Tr. at 72.  When reading those portions of the draft report, he realized they contained a 
month and year for the completion of a project. He believed the date was classified. Therefore, since 
he believed that the document was classified, taking the document home was a failure to properly 
protect classified information.  Tr. of PSI 27.    
 
4.  In January 2004 the individual sent an e-mail with his travel arrangements to his home computer  
(hereinafter the “e-mail incident”). He attached several documents to his e-mail.  One of the attached 
documents had its own attachments and one of those attachments contained the minutes of a prior 
meeting.  That incident included unclassified 1 controlled nuclear information (UCNI). Tr. of PSI at 
60.  After sending the e-mail, the individual received a telephone call from a security officer who 
counseled him to be careful that his off site e-mails did not contain classified information.  Tr. of PSI 
at 60.   
 
As a result of the polygraph operator’s report, 2 the DOE conducted a personnel security interview 
(PSI) with the individual on April 23, 2004.  During that PSI the individual repeated his description 
of his four failures to protect classified information. On September 20, 2004, the Manager of the 
Personnel Security Department, National Nuclear Security Administration (NNSA), Department of 
Energy (DOE) issued a Notification Letter to the individual. The Notification Letter indicates that 
the individual’s four failures to protect classified information raises a security concern under 
Criterion G. 10 C.F.R. § 710.8(g).  The individual requested a hearing in this matter and the NNSA 
forwarded this request to the Office of Hearings and Appeals.  I was appointed to serve as the 
hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this 
matter (the hearing). 
 
 II.  HEARING TESTIMONY 
 
At the hearing, the individual testified on his own behalf, and he presented the testimony of his 
supervisor.  The DOE presented the testimony of the security specialist. A summary of the testimony 
follows.   
 
 
 

                                                 
1  While the e-mail contained only UNCI information which is not technically classified, the security 
concerns are similar.  For ease of reference in this determination I will refer to all of the documents 
as classified. 
  
2 The report of the polygraph operator was not submitted into the record of the proceeding.  The 
only information in the record about the report are references to the report made by the security 
specialist and the individual during the transcribed PSI.  Tr. of PSI at 8.   
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A.  The Security Specialist 
 
The security specialist testified that all four of the failures to protect classified information were self 
reported.  Tr. at 110.  She testified that the DOE’s concern is that the individual regularly removed 
classified information over an extended period of time.  Tr. at 113.  She testified that the 24 times 
the individual removed classified information between 1971 and 1986 indicated a pattern which was 
repeated in 2003 by the removal of a draft report that included the completion date for the project.  
Tr. at 102.  She indicated that it was his “continuous disregard that raises a concern.”  Tr. at 116.   
 
She also indicated that the information the individual removed in 2003 (the draft report incident) was 
later determined to be unclassified.  Tr. at 114.  She testified that removal of information which the 
individual believes to be classified is a security concern.  However, she said a determination that the 
document was not classified should be a considered a mitigating factor.  Finally, she testified 
concerning the 1985 slide security infraction.  She indicated that there were a number of factors that 
might be considered mitigating factors:  
 

[it was] an isolated incident, and could be mitigated by the individual’s lack of 
knowledge, human error, no concerns regarding the compromise of information, and 
that incident in the 1980’s did not develop into a security infraction . . . .  

 
Tr. at 113.      
 
B.  The Supervisor  
 
The supervisor has worked at the DOE site for 25 years.  Tr. at 63.  He is currently a derivative 
classifier and supervises a group that  maintains the site’s contingency response plans.  Tr. at 64 and 
86. He has known and worked with the individual on a number of projects in the safeguard and 
security area since 1985.  Tr. at 65.  He testified that he has never had any concerns about the 
individual’s protection of classified information.  Tr. at 67.   
 
The supervisor testified about the 2004 e-mail incident.  He indicated it was not a good practice to 
send e-mail to your home, especially when the e-mails have attachments.  Tr. at 84.  He searched 
plant records for the 2004 e-mail that the individual sent to his home, but was unable to find the e-
mail or any information about it.  Tr. at 67.  He testified that there has been a general concern 
regarding employees inadvertently sending e-mails containing classified information. Tr. 67. 
Recently, the site has implemented a software packages that reviews e-mail sent off site to determine 
if it contains classified information.  Tr. at 68.   
 
The supervisor also testified about the 24 removal incidents.  He said the question he would ask in 
reviewing the matter to determine if it was a security violation is “did he develop classified 
information and take it home, or did he take home a document that was marked classified.” Tr. at 89. 
He indicated that he believed the individual took home unmarked work papers and that taking home 
such self generated work papers is not nearly as serious a breach of security as the removal of  



 - 4 - 
 
 
 
documents marked as classified.  Tr. at 89.  He further testified that he does not believe that the 
individual is a security risk.  Tr. at 91.   
 
With regard to the draft report incident, the supervisor indicated that the portions of the report that 
the individual testified he removed from the site in 2003 are now considered unclassified, based 
upon a recent determination that the project completion date is not classified.  Post hearing e-mail 
from the supervisor.    
 
C.  The Individual 
 
The individual testified that since 1971, with the exception of a three year absence when he taught at 
a college (1998-2001), he has worked as an engineer for various contractors at two DOE sites.  He 
has held a security clearance since 1971.  Tr. at 14.  Between 1971 and 1986 he was in the industrial 
engineering department at his current site.  Since 1986, he has held a number of consulting and 
management positions at two DOE sites.  Tr. at 16 and individual’s exhibit #1.        
 
1.  The 1986 Slide Incident 
 
The individual testified that the security infraction violation he received in the 1980’s resulted from 
his failure to return the meeting slides to the site immediately after his plane arrived in the city in 
which the site is located.  He testified that since he made that mistake, he immediately returns 
classified information after trips.  Tr. at 60.  
  
2.  The Twenty Four Removal Incidents 
 
The individual testified that during the period in which he worked in the industrial engineering 
department (1971-1986) he took work papers home on most days to complete his assigned duties.   
On approximately 24 occasions he unintentionally took documents to his home that contained 
classified information.  He testified that the documents were not marked as classified and he did not 
realize the documents contained classified information when he placed them with the papers he was 
taking home for that evening.  Tr. at 90.  He discovered the classified information was in the work 
papers when using the work papers at home.  Personnel Security Interview at 26.  
 
He provided an example of the difficulty of determining whether a work paper was classified.  Work 
papers often contained expenditures and total labor hours for a project.  Such work papers were not 
classified.   However, if those work papers also contained labor standards (production rates) the 
work papers would be classified.  This is so because dividing total labor hours by labor standards for 
the project would provide a project’s production.  Tr. at 98.  Production levels for many DOE 
projects are classified.  Tr. at 28.  Therefore, in order to permit expenditures and total labor hours to 
be released in budget documents the DOE generally protects the labor standards for each project.  
However, if labor standards are included, the document becomes classified.  Tr. at 29.   
 
Similarly, if total labor hours and labor rates were included on a work paper but the project was not 
identified, the work paper would not be classified.  However, if the project name or number were  



 - 5 - 
 
 
 
included or could be deduced, the work paper would be classified.  Therefore, two or three 
documents could each be unclassified.  However, if the documents are put together it may be 
possible to deduce the name of  the project.  The two or three documents together are then classified. 
 Tr. at 98.   Therefore, it is possible to take home documents that are individually unclassified only 
to discover that the documents when taken together are classified. 
  
When using the work papers at home, the individual would occasionally discover that the 
combination of information indicated that the documents should be considered classified, and that he 
should not have removed them from the site. He testified that he never intentionally removed a 
document that contained classified information but indicated that he was amazed at how he could get 
tripped up.  Tr. at 28.  On  the next morning he always returned all classified information to the site. 
 Tr. at 30.   
 
3.  Draft Report Incident 
 
In this incident the individual took home five parts of a draft report.  Tr. at 120.  Those five parts 
were not marked as classified. Tr. at 120.  He testified that when he read the five parts of the draft 
report at home, he found that they contained a project completion date which he believed was 
classified.   Tr. at 121.  He returned the five parts of the draft report to the site and marked them as 
confidential NSI information.  Tr. at 121.  He testified that he has recently learned that the date is no 
longer considered classified.  Nevertheless, the individual testified that his removal of the portion of 
the report from the site with a date that he believed was classified is a failure to adequately protect 
classified information.   
 
4.  The E-Mail Incident 
 
The individual testified that he sent an e-mail to his residence with information about an upcoming 
trip.  He attached to his e-mail an e-mail he received from a co-worker with information about the 
meeting.  He believed the co-worker’s e-mail provided details about the meeting.  Tr. at 47.  
However, one of the attachments to the co-worker’s e-mail contained the minutes of a prior meeting. 
 Individual’s exhibit #3.  Those minutes contained unclassified controlled nuclear information.  Tr. 
at 46.   He testified that he failed to review the attachment to the e-mail before he e-mailed the 
document.  However, he now understands the security concerns relating to e-mail and that it is his 
responsibility to review all attachments to his e-mails.  Tr. at 50.  He testified that he no longer sends 
e-mail to his home.  Tr. at 54.   
 
The individual testified that he has made some mistakes, but that he has corrected them.  Tr. at 60  
The individual also testified that he has a respect for security rules, and that he has always been 
candid and open in discussing his mistakes.  Tr. at 61.    
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective 
requirements imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As  
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discussed below, once a security concern has been raised, Part 710 clearly places upon the individual 
the responsibility to bring forth persuasive evidence concerning his eligibility for access 
authorization, and requires the hearing officer to base all findings relevant to his eligibility upon a 
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty 
beyond a reasonable doubt.  Once a security concern has been raised, the standard in this proceeding 
places the burden of proof on the individual.  It is designed to protect national security interests.  The 
hearing is "for the purpose of affording the individual an opportunity of supporting her eligibility for 
access authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come forward at the hearing 
with evidence to convince the DOE that restoring his access authorization "would not endanger the 
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. 
§ 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies 
that there is a presumption against granting or restoring an access authorization.  See  Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for 
the granting of access authorizations indicates "that security determinations should err, if they must, 
on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of an access authorization).  
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in 
cases involving national security issues.  In addition to her own testimony, the individual in these 
cases is generally expected to bring forward witness testimony and/or other evidence which, taken 
together, is sufficient to persuade the hearing officer that restoring access authorization is clearly 
consistent with the national interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE 
¶ 82,752 (1995).   
 
B.  Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as 
to whether granting an access authorization would not endanger the common defense and security 
and would be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally 
provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, 
made after consideration of all relevant information, favorable and unfavorable, as to whether the 
granting of access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in 
light of these requirements, and  assess the credibility and demeanor of the witnesses who gave 
testimony at the hearing.  
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 IV. ANALYSIS 
 
The individual has been consistent in his descriptions of the four failures to protect classified 
information.  The individual has presented three basic arguments to mitigate the security concern 
regarding his failure to properly protect classified information.  First, his removals of classified 
information were inadvertent.  Second, he voluntarily provided all of the information that is relied on 
by the DOE.  Third, he accepts responsibility and has taken steps to assure that there will be no 
future violations.      
 
In reviewing this matter, I find it is clear that the individual’s failures to protect classified 
information were not intentional and that none of the failures resulted in the improper removal of 
documents that were actually marked as classified.  Further, none of his four failures resulted in the 
release of classified information.  Another important mitigating factor in this case is the individual’s 
candor in providing information to the DOE. In this regard there is no document in the individual’s 
security file which would indicate awareness by anyone of any security violations.3   Absent the 
individual’s statements to the polygraph operator, the security specialist during the PSI and during 
the hearing, the DOE would be unaware of the individual’s four failures to protect classified 
information.  In the PSI and during the hearing, the individual provided detailed information about 
each of the events.  His candor and willingness to admit that he needs to work harder to protect 
classified information suggest to me that the individual is likely in the future to follow DOE security 
regulations regarding the protection of classified information.   
  
Furthermore, considered separately, the facts of the individual’s four failures to protect classified 
information do not raise the risk that the individual will violate security rules in the future.  The two 
recent failures were not severe or aggravated violations.  The draft report removed in 2003 was a 
report that had been reviewed by others and found to be unclassified.   This was a reasonable basis 
for the individual’s decision to take the document home to review.  The fact that he found a piece of 
information in the document that he believed to be classified does not suggest to me that he was not 
vigilant in following security rules.  With respect to the January 2004 e-mail, sending an e-mail with 
an attachment that has Unclassified Controlled Nuclear Information is a security concern regarding 
information less sensitive than classified information.  His supervisor testified that the site has had a 
number of problems relating to attachments to e-mail and has improved the ability of its computer 
systems to indicate the classification level of attachments.  The individual has now received 
guidance on the proper review of e-mail attachments.  He now understands the problems with e-mail 
and has indicated he now reviews all e-mail before sending.  The other two failures were 20 years 
ago and I believe, with the passage of time, that they are not current security concerns.        
 
Although I do not believe that any of the four failures to protect classified information individually 
indicates an ongoing security concern, taken together the individual’s four failures to protect 
classified information could suggest a pattern that raises a security concern.  However, I believe the 
individual has mitigated that concern by his open and candid disclosure of the four failures, 
accepting responsibility for them and by changing his behavior.  The 24 removal incidents, the e-
mail incident and the draft report incident resulted from the individual taking documents home to  

                                                 
3 The DOE counsel has indicated that there is no record of the 1986 slide security infraction in the individual’s file. 
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complete his assigned duties.  The individual has indicated that he has stopped sending e-mail to his 
home, and that since 1986 he does not take work papers home and only rarely takes reports home.  I 
believe the 2003 draft report removal was an isolated incident that was based on his reasonable 
belief that the document was unclassified.  I find that the draft report removal, while inappropriate, 
does not suggest a continuation of his 1971-1986 pattern of the removal of work papers.  I am 
convinced that in the 20 years since the 24 removal incidents, the individual has been vigilant in 
protecting classified information and has not developed a pattern of security violations regarding 
classified information.  I believe he will be careful and responsible in protecting classified 
information in the future. 
 
 V. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concern under Criterion G of 
10 C.F.R. § 710.8.  In view of the record before me, I am persuaded that restoring the individual's 
access authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest.  Accordingly, I find that the individual's access authorization 
should be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective 
September 11, 2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, a 
party may file an appeal.  The review is performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
` 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  May 4, 2005 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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May 26, 2005 
 

DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 19, 2005 
 
Case Number:  TSO-0184 
 
 
This Decision concerns the eligibility of xxxxxxxxxx (hereinafter "the individual") for continued 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material."  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the individual's suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the individual's access authorization 
should not be restored.   
 
 I. BACKGROUND 
 
The DOE issued a Notification Letter to the individual on December 10, 2004.  That Notification 
Letter indicates the DOE has security concerns under criteria F and L, 10 C.F.R. § 710.8(f) and (l), 
which pertain to omissions and falsifications (Criterion F) and unreliability (Criterion L).  There are 
two events which form the basis for the DOE security concerns.  The first is the individual’s 
September 2002 indictment for Medicaid fraud.1   The second is the individual’s failure to report his 
part time employment on his 1999 Questionnaire for National Security Position(QNSP).   
 
1.  The Indictment  
 
On September 24, 2002, the individual was indicted by a federal grand jury for Medicaid fraud.  
Transcript of Hearing (hereinafter Tr.) at  22. 2  Fourteen employees and officers of a home personal 
                                                 
1 Originally there was a third factual basis for the security concern.  However, the submission of an 
October 29, 2002 e-mail indicated that the individual provided timely information to the DOE about 
his indictment.  Therefore, his alleged failure to provide information was withdrawn as a basis for 
the security concerns by the DOE hearing counsel.   Tr. at 232, 319. 
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care company (hereinafter the “care company”) were named in the indictment.  The indictment 
describes a scheme to bill Medicaid millions of dollars for services that were either unnecessary or 
not provided.  September 24, 2002 Indictment at 7-11.  Hereinafter DOE exhibit #2. The individual 
was indicted for submitting “fraudulent time reports, charting forms and other documents indicating 
that [he] had provided personal care service to a client of the [care company.]”  DOE exhibit #2 at 9. 
The individual’s billing sheets indicated he provided home personal care service to his parents on 
“425 consecutive days” between October 1996 and December 1997.  DOE exhibit #2 at 21.  The 
indictment specifies that on 183 days during that period the individual was out of town on DOE  
work assignments and could not have provided those services.  DOE exhibit #2 at 22 & Tr. at  163.   
 
On May 20, 2004 the individual signed a plea agreement.  DOE exhibit #9.  In that plea agreement 
the individual pled guilty to submitting one false time sheet on December 5, 1997.  DOE exhibit #1 
at 4. The individual was sentenced on September 20, 2004 to two years probation, a $2,500 fine, 40 
hours of community service and restitution of $10,000.  Individual exhibit #4 at 4,5.       
  
2.  The 1999 QNSP 
 
The individual completed a QNSP on December 10, 1999, which was filed with the DOE.  The 
QNSP’s question 11 requests a list of  “Your Employment Activities.”  DOE exhibit #1 at 3.  In this 
regard, the question describes the type of employment to be listed.  It states  “You should list all full-
time, part-time, military service, temporary military duty over 90 days, self employment, other paid 
work, and all periods of unemployment.”  The individual did not include in his answer to question 
11 several of his part time jobs, including his part time employment with the care company .   
 
 II. ENHANCE NATIONAL SECURITY  
 
The individual manages the xxxxxxxxxxxxxxxxxxxxxxxxxxxxx Program. Tr. at 29. That program is 
part of the DOE xxxxxxxxxxxxxxxxx program (hereinafter the “Program.”)   The individual’s role 
in the Program is that of an action officer negotiating agreements and implementing  the  xxxxxxxx 
xxxxxxxxxxxxxxxxxxxxx (hereinafter the “Material”) xxxxxxxxxxxxxxxxxxxxxxxxxxxxx.  Tr. at 
33, 42.  The  Program has successfully processed a significant amount of Material.  However, there 
is  more Material which needs to be processed by the Program.  Tr. at 33.   
     
A.  At the outset the individual asks me to consider the testimony of four co-workers, as well as 
documentary evidence which he believes demonstrates that granting him an access authorization will 
promote the Program and thereby enhance national security.   
 
 
 
 

                                                                                                                                                             
2 He learned about the indictment on October 7, 2002.  He appeared in court on October 9, 2002.  Tr. 
at 22.   
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1.  The Individual’s Supervisor 
 
The individual’s supervisor testified that she has known the individual since 2000 and she has been 
his supervisor since July 2003.  Tr. at 34.  She currently is aware of the basis for the DOE security 
concerns and has daily contact with the individual.  Tr. at 30.  She testified that the individual is very 
trustworthy.  Tr. at 32.  She indicated her strong belief that the Program enhances national security.  
Tr. at 84.   She believes the individual is one of the most respected professionals working on the 
Program.  Tr. at 34.    She testified that the individual has extensive experience in foreign countries, 
technical knowledge about Material and strong dispute resolution skills. Tr. at 43.  She believes that 
his skill mix was invaluable in successfully complete a number of the Program’s projects.  She 
believes the individual’s future contributions to the Program will enhance the national security.  Tr. 
at 36.    
 
2.  The Individual’s Prior Supervisor 
 
The individual’s prior supervisor testified that she was the individual’s supervisor for five years.  Tr. 
at 50.  She testified that during her career she has never worked with a person who was more reliable 
or loyal.  Tr. at 53.  She believes that if the individual’s access authorization were not restored he 
could not be replaced and that the loss of his skill would jeopardize future successes of the Program. 
 Tr. at 54, 69, 75.  She believes that the Program is essential to the national security.  Tr. at 64. 
 
Individual’s exhibit #9 is an August 2004 letter from the individual’s prior supervisor to the 
laboratory division director whose testimony is summarized in section 4 below.  The letter indicates 
that the previous supervisor believes the individual has made “critical and unique” contributions to 
the Program.  Individual exhibit #9 at 1.  The letter further indicates he has been  the leading force in 
all levels of the Program.                 
 
3.  Co-worker 
 
The co-worker testified that she specializes in international law and national security and that she 
provides legal counsel to a number of international programs.  She has known the individual for five 
years.  Tr. at 81.  She is aware of the basis for the DOE security concerns.  She testified that the 
individual provides technical expertise and the ability to work productively with foreign nationals in 
sensitive negotiations.  Tr. at 89.  She believes that his combination of skills have made the Program 
a success.  Tr. 90.  She believes the individual is making a unique contribution to the national 
security of the United States.  Tr. at 81, 84.  She  believes his access authorization should be 
restored.  Tr. at 87. 
 
4.  Laboratory Program Director 
 
The program director testified that he has known the individual since 1996.  Tr. at 97.  He indicated 
that the individual’s access authorization is not only important to the people working on the Program 
but “to us that are concerned with our country.”  Tr. at 114.  He testified that he has worked closely 
with the individual and believes he is capable and dedicated   He testified that the individual’s  
“contributions to our country’s security are significant and great.”  Tr. at 106.  He is aware of the 
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basis for the security concerns.  He believes that granting the individual an access authorization 
would enhance national security.  Tr. at 112.   
 
5.  Documentary Evidence 
 
Individual exhibit #7 is an April 2004 letter from the administrator of the NNSA.  His letter 
indicates, in detail,  that the individual has been essential to many of the successes of the Program.  
The letter also indicates that the  Program has greatly improved the security of the nation.  The letter 
specifically praised the individual for two specific projects and indicated that the individual has 
demonstrated a rare combination of “technical expertise, diplomatic acumen, professionalism and 
steadfast resolve.”  Individual exhibit #7 at 1.      
 
Individual exhibit #8 is a letter from the Assistant to the President for National Security Affairs 
indicating that the Program has made the  United States and the world a safer place.   
 
Individual’s exhibit #15 is a press release issued by a DOE laboratory the week before the hearing.  
The news release indicates that the individual has been critical member of the Program and that the 
Program has greatly improved the national security.   
 
B.  Analysis of Enhance National Security Argument 
 
I was convinced that the success of the Program will enhance national security.  Each of the four 
witnesses called by the individual was a senior employee with the DOE or its contractor.  Each was 
articulate, intelligent and dedicated to enhancing the national security.  Each had detailed knowledge 
about the Program.  Their testimony clearly demonstrates the important of the Program to national 
security.  The letter from the head of NNSA and the letter from the Assistant to President for 
National Security Affairs support the testimony that the Program is essential to the national security. 
Clearly the success of the Program enhances the security of the United States and the world at large. 
 
I was also convinced that the individual’s contribution is important to the success of the Program.  
The four witnesses and the letter from the Head of NNSA indicated the individual’s unique skills 
have been critical to the accomplishing several of the Program’s projects.  He has facility with 
language, technical knowledge about the Material, and interpersonal skills that permit him to focus 
and structure negotiation to a successful conclusion.  I am convinced that the witnesses genuinely 
believed that without the individual, the Program’s projects are less likely to be successful in the 
future.  Therefore, I am persuaded that granting the individual an access authorization would 
enhance the national security.  The individual’s attorney believes that this finding should lead me to 
conclude the individual’s access authorization should be restored. 
  
I am not able to base a decision to restore an access authorization on this argument.  Section 
710.27(b) indicates in part “Possible impact of the loss of the individual’s access authorization upon 
the DOE program shall not be considered by the Hearing Officer.”  10 C.F.R. § 710.27(b).  This 
principle has been affirmed in a number of previous cases.  E.g. Personnel Security Hearing (Case 
No. VSO-0289), 27 DOE ¶ (November 18, 1999). See Personnel Security Review (Case No. VSA-
0287), 27 DOE ¶ 83,024 (2000), affirmed (OSA June 5, 2000). 
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The purpose of that portion of §710.27(b) is quite clear.  A hearing officer is responsible for 
considering the response of an individual to a security concern.  Responses to security concerns 
typically deal with the charges underlying the alleged security concern or with information brought 
forward by the individual for the purpose of mitigating those concerns.  Hearing officers are able to 
hear information regarding mitigation, weight the evidence and evaluate the support of the 
mitigating arguments.  However, the regulations presume that hearing officers lack the expertise to 
determine the importance of a particular DOE program to the national security, the individual’s 
contribution to that programs, the risks to national security if access authorization is withheld and 
the risks associated with granting an access authorization when a security concern has been shown. 
 
The regulations prohibit hearing officers from considering the effect on the DOE mission in order to 
leave consideration of such  arguments  to the discretion of the office with expertise in these areas, 
the Office of Security.  The Office of Security  has the authority and knowledge to set conditions and 
limitations to minimize security risks.  For example, the Office of Security has often set conditions 
for the continuation of an access authorization in cases where questionable behavior is an issue.  We 
have seen the Office of Security grant access authorization to an individual who has used illegal 
drugs, based on the individual’s written certification that he will not use illegal drugs in the future.  
The Office of Security has also granted access authorization to individuals with alcohol problems 
based on their agreement to complete a treatment program and regular testing.  Further, the Office of 
Security may decide to continue an access authorization even when a concern exists, with the 
understanding that it will hold a Personnel Security Interview in six months or a year to review the 
matter.  I have been informed that the Office of Security is aware of the individual’s arguments and 
will give all facts presented by the individual appropriate weight.  The individual’s management may 
provide the Office of Security with additional information about this matter.      
 
    III.  MITIGATING TESTIMONY  
 
The individual provided information which he believes mitigates the Criteria F and L security 
concerns. 
 
1.  Contractor’s Security Officer 
 
The contractor’s security officer indicated that he has known the individual since 1998.  Tr. at 
136.  He conducted briefing and debriefing of the individual after his foreign travel.  Tr. at 137.  
He testified there was never any indication that the individual was a threat to national security.  
Tr. at 137.  He learned of the individual’s indictment in September 2002.  Tr. at 137.  Several 
days after he learned of the indictment the individual sent him a copy of the indictment.  Tr. at 
140.   
 
 
 
2.  The Individual  
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The individual testified that he came to the United States in 1991 and was granted political asylum.  
Tr. at 155.  When he arrived in the United States he settled in a city in which he knew a man from 
his home town (hereinafter “home town acquaintance”).  Tr. at 155.  He stayed with the home town 
acquaintance and his wife for the first two months he was in the United States.  Tr. at 258.  Both the 
home town acquaintance and his wife were named in the September 2002 indictment.   
 
His wife, two children and both parents came to the United States in 1995  All five received political 
asylum.  Tr. at 158.  His father had heart surgery in August 1995.  Tr. at 244.  While his father was 
recovering, the individual spent most of his time with his father in the hospital.  Tr. at 159.  During 
this period he read the care company’s advertisement in a foreign language newspaper. Tr. at 160.   
He contacted the care company, which told him that since his parents each had a debilitating illness, 
Medicaid would pay him to provide personal care services3 to his parents.  Tr. at 161.  Given his 
financial position he accepted employment with the care company.  After two days of training he 
started providing home personal care services to his parents.  Tr. at 161.   He filled out forms weekly 
indicating the type of services and the time when those services were provided. Tr. at 162.  He 
worked for the care company for 14 months from September 1996 through December 1997. Tr. at 
162.  During that period he was not aware that his home town acquaintances and his wife were also 
employed by the care company.  Tr. at 234.   
 
During the period in which he was employed by the care company, he provided home personal care 
services to his parents for 425 days.  During that period he was also a part time employee of a DOE 
contractor.   He was on  DOE travel assignments for 183 days.  Tr. at 167.  During the 183 days he 
was on DOE travel assignments, his wife provided home personal care to his parents.  Tr. at 168.  
The individual testified that he believed that since his wife provided the services, he was not 
violating the law in receiving payment for those services.  Tr. at 170.   
 
The individual resigned his part time position with the care company in December 1996 when he 
became a full time employee of the DOE contractor.  At that time his wife became an employee of 
the care company.  She worked for the care company for a year.  Tr. at 222.4   
 
The individual testified that he was interviewed by a postal inspector in January 2000.  Tr. at 173.  
During the interview the individual provided general information about the care company and he  
told the inspector that his wife had substituted for him in providing services when he was unable to 
provide the services.  Tr. at 172. He testified that he did not believe that he was being investigated 
for violating the law and believed that he was being  interviewed to provide general information 

                                                 
3  Personal care service include household jobs such as cooking, cleaning, and shopping as well as 
helping patient to get out of bed, bathed and dressed.  Personal care services do not require any 
medical training.  
 

4 The individual submitted a memorandum from him to the Director, Safeguard and Security 
Division, dated October 23, 2002.  Individual’s exhibit #11 and DOE exhibit #4.  That memorandum 
provides his contemporaneous description of the facts surrounding his indictment.  His testimony is 
consistent with the October 23, 2002 memorandum   
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about the care company.  Tr. at 217,  221.  He testified he was very surprised when he received the 
September 2002 indictment.  Tr. at 172.   
 
The individual testified that he received the indictment on October 7, 2002.  Tr. at 174.  He testified 
that the first thing he did was contact his attorney.5  He appeared in court on October 9, 2002.  Tr. at 
174.   
 
The individual testified that his attorney explained to him that submitting the forms indicating he 
provided the service when his wife actually provided the services is a violation of the law.  Tr. at 
170.  Based on this information, the individual signed a plea agreement on May 20, 2004.  Tr. at 
198. That plea agreement is DOE exhibit #9.  In the plea agreement the individual pled guilty to 
“knowingly and willingly preparing, signing, and submitting false documents that were used to 
obtain money.”  Tr. at 198.      
 
The individual testified that he did not report any part time jobs on his 1999 QNSP.  Tr. at 207.  He 
was asked why he did not report several part time jobs including the one with the care company.  He 
replied that “Again, I don’t remember, honestly.  Probably I asked and I was told just full-time jobs. 
 I don’t remember.”  Tr. at 208.  It was then pointed out to the individual that he listed his part time 
employment at the DOE site.  He was asked to explain why he included the DOE site and excluded 
the other part time employment.  He testified “I’ve never considered [the site] as a part-time job.”  
Tr. at 214.   
 
2.  The Individual’s Mother 
 
The individual’s mother testified that her son provided home care services to her husband and 
herself during the 1996 through 1997 period.  Those services included shopping, cleaning, cooking 
and laundry.  Tr. at 266.  She indicated he would come early in the morning and then return later is 
the day.  Tr. at 265.  His mother testified that he came every day that he was in town.  Tr. at 267.  
When the individual was out of town, his wife provided the care.  Tr. at 267.   
 
3.  The Individual’s Friend 
 
The individual’s friend testified that he has known the individual for five years.  Tr. at 275.  He sees 
the individual socially once every week or two.  Tr. at 275.  He testified that he believes the 
individual is honest and trustworthy.  Tr. at 281.   
 
 
 
 
4.  Patient Representative 
 
The patient representative testified that she was a medical doctor in her home country and currently 
is employed by a physician as a patient representative.  Tr. at 283.  She testified that she has known 
                                                 
5 He is the same attorney who is representing him in this proceeding.  
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the individual since 1996.  Tr. at 284.   She met the individual’s parents through the individual and 
his parents later became patients of the doctor for whom she works.  Tr. at 284.  She testified that 
she is familiar with the medical history of the parents.  The individual’s father had bypass surgery 
and was disabled for a long time because of that surgery.  Tr. at 284.  She testified that the 
individual’s mother has serious arthritis and a hip replacement.  Tr. at 285.   
 
The patient representative testified that she had heard about the care company but had never done 
any business with them.  Although she did not have personal knowledge of the individual’s care for 
his parents, she has worked with other patients who received home personal care services from other 
companies.  Tr. at 285.  She described the procedure for obtaining personal care service under 
Medicaid.  First, a registered nurse visits the disabled patient and writes an evaluation and a 
recommendation as to whether the patient should receive home personal care services.  If the 
primary care doctor also approves the recommendation, the patient is eligible for the home care 
under Medicaid.  The home care agency then finds a home care worker to provide the services.  Tr. 
at 286.  After three months the nurse reevaluates the patient and makes another report to the primary 
care doctor.  Tr. at 286.   Home personal care includes cooking meals, shopping, helping around the 
house and helping the patient get out of bed and move around the apartment.  Tr. at 286.       
 
5.  Laboratory Program Director 
 
The laboratory program director’s testimony regarding the individual’s importance to the Program  
is summarized in Section II.  He also testified that he talked to the individual about the FBI 
investigation prior to the indictment.  He told the individual to discuss the matter with the security 
people.   Tr. at 108, 112, 114.   He testified that before the indictment was issued he did not think the 
individual was the target of the investigation.  Tr. at 116.  He testified that he now understands the 
basis for the indictment is that the individual  “had signed some time cards for providing care for 
people and he in fact was not personally in all cases the caregiver.”  Tr. at 118. 

 
IV. REGULATORY STANDARD 

 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective 
requirements imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As 
discussed below, once a security concern has been raised, Part 710 clearly places upon the individual 
the responsibility to bring forth persuasive evidence concerning his eligibility for access 
authorization, and requires the hearing officer to base all findings relevant to his eligibility upon a 
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
 
 
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty 
beyond a reasonable doubt.  Once a security concern has been raised, the standard in this proceeding 
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places the burden of proof on the individual.  It is designed to protect national security interests.  The 
hearing is "for the purpose of affording the individual an opportunity of supporting her eligibility for 
access authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come forward at the hearing 
with evidence to convince the DOE that restoring his access authorization "would not endanger the 
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. 
§ 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies 
that there is a presumption against granting or restoring an access authorization.  See  Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for 
the granting of access authorizations indicates "that security determinations should err, if they must, 
on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of an access authorization).  
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in 
cases involving national security issues.  In addition to her own testimony, the individual in these 
cases is generally expected to bring forward witness testimony and/or other evidence which, taken 
together, is sufficient to persuade the hearing officer that restoring access authorization is clearly 
consistent with the national interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE 
¶ 82,752 (1995).   
 
B.  Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as 
to whether granting an access authorization would not endanger the common defense and security 
and would be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally 
provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, 
made after consideration of all relevant information, favorable and unfavorable, as to whether the 
granting of access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in 
light of these requirements, and  assess the credibility and demeanor of the witnesses who gave 
testimony at the hearing.  
 
 V. ANALYSIS 
 
There are two factual bases for the Criteria F and L security concerns.  The first basis is that the 
individual received funds from the Medicaid program to which  he was not entitled. The second 
basis is the individual omitted significant information in completing his 1999 QNSP and his 
Medicaid time reports.  Both actions raise a concern about the individual’s reliability, honesty and 
trustworthiness. 
1.  Improperly Receiving Medicaid Funds. 
 
The individual’s first argument is that the DOE security concern should be limited to facts described 
in the plea agreement.  I do not accept that argument.  When an investigation is dropped or a plea 
agreement reached, the DOE makes its own judgment as to whether the behavior as charged in and 
of itself constitutes a security concern.  The indictment squarely raises the concern that there was 
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improper behavior beyond the one time sheet described in the plea agreement.  Therefore, 
notwithstanding the plea agreement, the burden is on the individual to mitigate the security concerns 
relating to the possibility that he improperly received funds from Medicaid.  10 C.F.R. 
§ 710.21(b)(6).         
 
However, the individual presented information that convinces me that Medicaid only paid for 
services which were actually provided, and the individual’s violations related to record keeping 
requirements and were not an attempt to obtain funds without providing services.  The individual 
testified that he and his wife provided the care services to his parents.  The testimony of his mother 
supports the individual’s testimony.  She testified that the individual and his wife provided regular 
home care.  The statements of the wife to the pre-sentence  investigator corroborate that significant 
services were provided. Individual exhibit #1 at 22.  The testimony of the patient representative 
convinced me that the parents were eligible for home care services under Medicaid and that it was 
appropriate for the individual to be paid for providing those services.  I believe that the $23,000 that 
was billed to Medicaid for the services provided to his parents was a reasonable level of 
compensation for the services actually provided.  Therefore, I find that the individual received funds 
from Medicaid for services that were provided and for which Medicaid would, if properly billed, 
have paid.  As discussed below I have some reservations about the individual’s assertion that care 
was provided on every single one of the 425 days and for exactly the stated hours.  I believe the care 
he exercised in filling out the forms was less than scrupulous.  However, I believe that care was 
provided substantially as stated and Medicaid received the services for which it paid.   Therefore, I 
find that the individual did not defraud Medicaid of any funds. 
 
2.  Failure to Accurately Report 
 
The failure to accurately report information on government forms is a security concern under 
Criteria F and L because it suggests the individual may not be honest and reliable.  The individual 
did not provide accurate information on the 1999 QNSP and the Medicaid forms.  I also find that the 
individual did not testify candidly about these failures at the hearing.  Therefore, for the reason 
stated below I do not believe he has mitigated the security concern related to his honesty and 
reliability. 
 
a.  QNSP 
 
With respect to his failure to report his part time employment on his 1999 QNSP, the individual 
testified that he was “probably” told not to report information on part time employment. When 
questioned about the matter he was evasive and seemed unable to admit that it was his responsibility 
to accurately complete the QNSP.  He did not explain the reason for not providing the information, 
nor did he accept responsibility for his failure.  When asked why he included his part time 
employment at the DOE site on the QNSP when he included no other part time employment, he 
testified that he always believed his employment at the DOE site was full time.  I believe that he 
understands the inconsistency in his testimony but is unable to be open and candid in his explanation 
of his significant omission.  Therefore, I find that he has not mitigated the security concern relating 
to his failures to accurately complete his 1999 QNSP.  
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b. Medicaid Forms 
 
The individual admits that his Medicaid reporting forms were not accurate.   In order to convince me 
that the inaccurate time reports do not raise a security concern, the individual has provided an 
explanation.  The essential elements of that explanation are (i) during 1996/97 he did not believe that 
incorrectly completing the time sheets was a violation of law,  (ii) the home personal care services 
were provided on each of the 425 days,6 and (iii) he did not know he was a target of the investigation 
of the care company. 
 
The individual testified that he did not know that he was violating Medicaid record keeping rules.  
However, he did not provide any support for his statements.  I do not believe the individual’s 
testimony that he did not believe that signing the time sheets for days that he  was out of  town was a 
violation of Medicaid’s rules.  Tr. at 170.   I am not persuaded that he did not understand the 
certifications on the time sheets which indicated that the individual attested to the truthfulness of his 
statements.  I believe the individual’s ability to read and understand forms is excellent.  For example, 
during the hearing the individual testified that the home town acquaintance and his wife were not 
good friends.  Tr. at 217.  He was asked why he listed the home town acquaintance in response to 
Question 12 - “People who know you well”  - on his 1999 and 2001 QNSP.  DOE exhibit #1 & #10. 
He testified that he knew the home town acquaintance but he did not know him well.  Tr. at 219.  He 
was then shown the question on the QNSP and was asked “Well, what does it say right up here? 
They should be good friends?”  He answered  “No. It says good friends, comma, peers, comma, 
colleagues, college roommates, et cetera.  It didn’t say just good friends.”  Tr. at 220.  The 
individual’s ability to rapidly respond to that question and a number of others during the hearing 
indicates an ability to understand the subtleties of written and oral questions.  I believe that he 
understood in 1996 and 1997 that he was not accurately certifying his Medicaid time sheets.   
   
I do not believe that the individual was candid when he testified about providing home personal care 
on each of 425 consecutive days.  As indicated above, I believe the services were provided regularly 
and substantially as stated, but I am not persuaded that they were provided for 425 consecutive days. 
The individual was out of town on at least 183 days and during that period his wife held a full time 
job and went to work every day.  Tr. at 320.  The individual would have no way to verify that his 
wife provided services on each of the days. I believe that the individual recognizes that the time 
sheets indicating the service were provided on each day for the specified hours were not accurate.  
However, instead of indicating that the time sheets were a reasonably accurate  approximation of the 
hours worked, the individual testified repeatedly that the services were provided on every day.   It 
was the dogged adherence to the unsupported and inherently unbelievable position that gives me 
concern.  I find him unwilling to be honest and open on an issue that was unflattering to him. 

                                                 
6
  The individual’s attorney asserted on a number of occasions during the hearing that the 

presentence investigation demonstrates that the wife provided the home personal care on the 183 
days the individual was out of town.   The only information in the report that I can identify is in 
paragraph 88. Individual exhibit #1 at 22.  That paragraph indicates the wife stated “the work was 
done and she did some of it.”  I believe that statement to be accurate.  However, her statement is 
limited to saying that she and her husband provided services, not that the services were provided on 
each of the 425 days. 
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Another aspect of the individual’s presentation which I did not find credible relates to his failure to 
provide knowledgeable witnesses.  Early in the proceeding I suggested to the individual’s attorney 
that “he consider calling additional witnesses with knowledge of the parents’ medical conditions, as 
well as the medical and home health care provided to the parents.”  March 4, 2005, e-mail to the 
parties.  The position of the individual’s attorney is that  “there's no one else to testify about whether 
he did what he says he did, other than he and his mother.”  Tr. at 262.  However, the home town 
acquaintance and his wife were both named in the September 2002, indictment and would have had 
first hand knowledge of the business practices of the care company.  They would have been logical 
witnesses.   The individual’s mother testified that she knows the home town acquaintance because he 
lives on the second floor of her apartment building.  Tr. at 269.  Therefore, the individual was clearly 
in a position to contact the home town acquaintance.  However, at the hearing the individual testified 
that “I think after I stayed with them for two months our relationship got worse.”  Tr. at 156.  He 
testified “We're not friends anymore, but I still appreciate very much their allowing me to stay with 
them for two months when I got to [the first United States city in which the individual lived].  Tr. at 
257.  The suggestions that their relationship got worse after he lived with them for two months and 
they are not currently friends do not convince me that they could not have honestly testified at the 
hearing.  I find that the individual’s testimony that the home town acquaintance would not testify 
honestly was a self serving attempt to suggest that corroborating testimony was unavailable.  I 
suspect that the individual had some unexplained concerns about some of the testimony that the 
acquaintance might give. 
 
Similarly, the individual’s attorney  suggested in the document providing the individual’s witness 
list that the individual’s  wife would be unable to testify.  The letter stated that the individual and his 
wife are estranged, she lives in a different city, and their divorce is ongoing.  February 25, 2005 
letter from the individual’s attorney at 3.  Again, this implies that the individual’s wife would not be 
willing to testify or would not testify honestly.  I believe that she could have testified by telephone 
and provided highly relevant information about the personal care service provided to the individual’s 
parents. 7   After hearing her testimony, I  would  then have been in a position to judge the credibility  

                                                 
7  The individual’s attorney submitted a post hearing letter which included two attachments.  In the 
letter the attorney indicated he contacted the individual’s wife to obtain some additional support for 
the individual’s testimony.  His letter indicates without explanation that he was “rebuffed.”  He 
provides as evidence of a strained relationship between the individual and his wife one page of a 
family court order requiring the individual to provide support for his children and his wife.  Neither 
the one page of the court order or the individual statement in his letter indicating he was rebuffed by 
the wife convince me that she could not have testified candidly at the hearing. 
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of testimony she provided and would have been able to more accurately determine the services 
provided to the individual’s parents.  Therefore, I do not accept the individual’s attorney’s argument 
that there were no other witnesses that could have provided information about the care company and 
the services provided to the individual’s parents.  I find the individual has failed to provide 
knowledgeable witnesses to support his testimony on the issue of the provision of home care. 
 
Another example of the testimony which I believe was not candid concerned the individual’s 
assertions regarding his belief that there was no investigation of the care company in 2001.  He was 
asked if the investigation was ongoing in January 2001.  He testified that “First of all, I didn’t know 
anything about the investigation.  I’m not sure if there was any investigation.  Because in 2001, I 
went through the background check by the FBI in [city in which he lived] and FBI couldn’t find 
anything.  . . . So I doubt that there was any investigation at that time.”  Tr. at 174.   However, on his 
1999 QNSP he had not listed that he was an employee of the care company.   Therefore, the FBI 
would have been unlikely to look for an investigation of that firm.  He did list the care firm 
employment on his November 2001 QNSP.  However, in the 2001 QNSP the individual spelled the 
care company’s name significantly differently from the correct spelling.8  Accordingly, it would 
have been difficult for the FBI to associate the individual with the care company in a follow up 
investigation of the care company.  I believe the individual’s testimony at the hearing was an attempt 
to minimize the importance of the investigation.  I am concerned that the individual was trying to 
reduce the possibility the DOE would look into the details of the care company investigation.   
  
In analyzing the individual’s testimony I bear in mind the standard in access authorization hearings 
which is that it is the burden on the individual to bring forward information to resolve the security 
concern.  The individual has failed to present witnesses that convince me that his description of 
events is accurate.  Furthermore, I believe that the individual’s testimony that explained those 
activities was less than candid.  Therefore, the individual has failure to persuade me that i) services 
were provided on each of the 425 days, ii) he genuinely believed that his time reports were not a 
violation of law, iii) he believed he was not a target of the care company investigation, and iv) his 
failure to list the care company on his 1999 QNSP was an oversight.  Therefore, I find the DOE 
security concerns regarding the individual’s reliability and honesty have not been mitigated. 
 
 VI. CONCLUSION 
 
The individual’s consistent approach is to shade the facts in his own favor to reach a desired result.  
Using a rough approximation may be acceptable in ordinary daily circumstances.  However, 
individuals holding an access authorization are held to a higher standard.  The individual has not, in 
this proceeding, demonstrated the level of concern for scrupulous honesty required to hold an access 
authorization.  
 
Therefore, I have concluded that the individual has not mitigated the DOE security concerns under 
Criteria F and L   In view of the record before me, I am not persuaded that restoring the individual's 
access authorization would not endanger the common defense and security and would be clearly 

                                                 
8  I believe the correct spelling was used in the indictment, the individual’s October 23, 2002 
memorandum and his attorney’s pleadings. 
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consistent with the national interest.  Accordingly, I find that the individual's access authorization 
should not be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective 
September 11, 2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the 
review is performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  May 26, 2005 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   January 24, 2005 
 
Case Number:   TSO-0185 
 
This decision concerns the eligibility of XXXXXXXX (hereinafter referred to as "the 
Individual") to have his access authorization restored under the regulations set forth at 10 C.F.R. 
Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”1  
 
I. BACKGROUND  
 
The present case concerns an individual who seeks reinstatement of his DOE access 
authorization.  The Individual’s access authorization was suspended when derogatory 
information that raised a significant doubt about his eligibility to maintain his access 
authorization came to the attention of a DOE Local Security Office (LSO).  The LSO obtained 
this derogatory information during a background re-investigation of the Individual.  After 
conducting this background investigation, the LSO concluded that the Individual failed to 
resolve the substantial doubts about his eligibility for a DOE access authorization that the 
derogatory information caused.  Accordingly, an administrative review proceeding was initiated.  
See 10 C.F.R. § 710.9.  The LSO then issued a letter notifying the Individual that it possessed 
information that raised a substantial doubt concerning his eligibility for access authorization (the 
Notification Letter).  The Notification Letter alleges that the Individual has 
  

(1) Deliberately misrepresented, falsified, or omitted significant information from 
a . . . Questionnaire for Sensitive (or National Security) Positions, . . . a personnel 
security interview, written or oral statements made in response to official inquiry 
on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization, or proceedings conducted pursuant to § 710.20 through § 710.31, 
10 C.F.R. § 710.8(f) (Criterion F); 
  
(2) Trafficked in, sold, transferred, possessed, used, or experimented with a drug 
or other substance listed in the Schedule of Controlled Substances established 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
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pursuant to section 202 of the Controlled Substances Act of 1970 (such as 
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as 
prescribed or administered by a physician licensed to dispense drugs in the 
practice of medicine, or as otherwise authorized by Federal law.  10 C.F.R. 
§710.8(k) (Criterion K); and  

 
(3) Engaged in any unusual conduct or is subject to any circumstances which tend 
to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to 
the best interests of the national security . . .  10 C.F.R. § 710.8(l) (Criterion L).  

 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter. This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the Hearing, the LSO presented no witnesses.  The Individual testified on his own behalf and  
called two witnesses: a coworker and his supervisor.  See Transcript of Hearing, Case No. 
TSO-0199 (hereinafter cited as “Tr.”).  
 
II. STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III. FINDINGS OF LAW AND FACT 
 
A. Background 
 
The Individual experimented with marijuana on several occasions while attending college during 
the years 1987 through 1992.  Tr. at 15-16; Transcript of PSI (hereinafter cited as “PSI”) at 23.  
Upon graduation in 1992, the Individual began working at a DOE facility.  On November 1,  
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1993, the Individual completed and submitted a Questionnaire for Sensitive Positions form 
(QSP) to the LSO for the purpose of obtaining a DOE access authorization.  Question 25 of that 
QSP asked “[i]n the last 5 years, have you used, possessed, supplied, or manufactured any illegal 
drugs?  When used without a prescription, illegal drugs include marijuana . . . .”  The Individual 
answered this question “no.”  DOE Exhibit 7; Tr. at 12-13.    
 
The Individual claims that he abstained from using marijuana after graduating from college until 
either 2000 or 2001, when he used marijuana on two separate occasions.  Tr. at 14, 20; PSI at 21-
22, 26.  This marijuana use occurred while the Individual possessed a DOE access authorization.  
Tr. at 14.  On December 20, 2002, the Individual completed and submitted another security form.  
This form, entitled “Questionnaire for National Security Position” (QNSP), also inquired about 
drug use.2  Question Number 24a of that form inquired: “Since the age of 16 or in the last seven 
years, whichever is shorter, have you illegally used any controlled substances, for example 
marijuana . . . ?”  Tr. at 13; PSI at 29.  The Individual answered that question “no”.  PSI at 29.  
On April 22, 2003, the Individual was interviewed by a background investigator (the 
Investigator).  During this interview, the Individual informed the Investigator that he had used 
marijuana on only one occasion.3  Tr. at 11, 21-22; PSI at 29-30.  
 
On July 28, 2004, an LSO Security Official conducted a PSI of the Individual.  During this PSI, 
the Individual admitted providing false information on the QSP, the QNSP and during his 
interview with the Investigator.  PSI at 12-13, 29-30.  The Individual also revealed that, in 
addition to his marijuana use during college, he also used marijuana on two occasions in 2000 or 
2001.  PSI at 21-22, 26.  At the Hearing, the Individual explained that he had admitted his 
additional marijuana use and provision of false information to security officials at the PSI 
because he “didn’t feel good about it” and because he “wanted to tell the truth.”  Tr. at 22.                   
 
B. Analysis 
 
The Individual has admitted that he intentionally provided DOE security officials with false 
information on at least three occasions: when he lied to the OPM Investigator about his 
marijuana use during the April 22, 2003 interview and when he intentionally omitted information 
about his marijuana use from a November 1, 1993 QSP and a December 20, 2002 QNSP.   
Moreover, the Individual admits using marijuana while possessing a DOE access authorization 
on two occasions.  The incidents discussed above provide a sound basis for the LSO’s decision 
to invoke Criteria F, K and L.  
 
The basis for the LSO’s security concerns is obvious.  False statements by an individual in the 
course of an official inquiry regarding a determination of eligibility for DOE access 
authorization raise serious issues of honesty, reliability, and trustworthiness. The DOE security 
program is based on trust, and when a security clearance holder breaches that trust, it is difficult 
to determine to what extent the individual can be trusted again in the future.  See e.g., Personnel 
Security Hearing, Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), affirmed, 27 DOE ¶ 

                                                 
2 Unfortunately, the LSO did not submit a copy of the December 20, 2002 QNSP. 
3 Unfortunately, the LSO did not submit a copy of the Investigator’s Report. 
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83,030 (2000) (case terminated by OSA, 2000); Personnel Security Hearing, Case No. VSO-
0013, 25 DOE ¶ 82,752 at 85,515 (1995) affirmed (OSA, 1995).  

Illegal drug use evidences an unacceptable and disturbing disregard for laws prohibiting their 
use. Such disregard for the law raises concerns that the Individual may similarly disregard other 
laws, including those which protect classified information and special nuclear materials. See 
Personnel Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 at 85,602 (1997) citing  
Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995)).  
Moreover, the use of illegal drugs (and the disregard for law and authority that such use 
suggests) indicates a serious lapse in judgment and maturity.  Involvement with illegal drugs 
may also render the user susceptible to blackmail or coercion.  The concerns raised by an 
individual’s illegal drug use are heightened when the drug use occurs while the Individual 
maintains a DOE security clearance, since avoiding illegal drug use is a requirement of both the 
DOE's safety and security regulations.  Personnel Security Hearing Case No. VSO-0289, 27 
DOE ¶ 82,823 (1999) (citing Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶ 
82,761 at 85,579 (1995)).  

A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing, 
Case No. VSO-0244, 27 DOE ¶ 82,797 affirmed (OSA, 1999); Personnel Security Hearing, Case 
No. VSO-0154, 26 DOE ¶ 82,794 (1997), affirmed, Personnel Security Review Case No. VSA-
0154, 27 DOE ¶ 83,008 affirmed (OSA, 1998).  In the end, like all Hearing Officers, I must 
exercise my common sense judgment in determining whether an individual’s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. § 
710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence of 
mitigation to resolve the security concerns raised by his illegal drug use, omissions and false 
statements. 

According to the Individual, his involvement with marijuana has been minimal.  Nothing in the 
Record contradicts this assertion.  However, on two occasions, the Individual used marijuana 
while possessing a DOE access authorization.  Since, these transgressions occurred four or five 
years ago, were confined to just two isolated incidents, and are now clearly regretted by the 
Individual, I find that the security concerns raised by the Individual’s marijuana use have been 
resolved.    

However, I am not convinced that the DOE can rely on the Individual to provide honest and 
accurate information in the future.  On at least three occasions, over a ten-year period, the 
Individual has provided false information to LSO Security Officials.  These falsifications 
establish a pattern of unreliability. 

In a number of decisions, DOE Hearing Officers have considered the implications of 
falsifications.  The factors considered in these cases include the following: whether the 
individual came forward voluntarily to renounce his falsifications, compare Personnel Security 
Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA, 1996) (voluntary 
disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327 (2000),  
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affirmed (OSA 2000) (falsification discovered by DOE security); the length of time the 
falsehood was maintained; whether a pattern of falsification is evident; and the amount of time 
that has transpired since the individual’s admission.  See Personnel Security Hearing, Case No. 
VSO-0327 (2000), affirmed (OSA, 2000) (less than a year of truthfulness insufficient to 
overcome long history of misstating professional credentials).  See also Personnel Security 
Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months since last falsification not 
sufficient evidence of reformation from falsifying by denying drug use).  Personnel Security 
Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (2000), affirmed (OSA, 2000). 

Turning to the present case, I note that the Individual eventually came forward and voluntarily 
admitted his falsifications to the LSO’s Security Officials.  Compare Personnel Security 
Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA, 1996) (voluntary 
disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327, 27 DOE ¶ 
82,844 (2000) (falsification discovered by DOE security).  Had the Individual not come forward 
with this information, it is unlikely that it would have come to the LSO’s attention.  The fact that 
the Individual himself revealed his marijuana use and falsifications provides strong evidence in 
support of mitigation.   
 
However, the Individual has a ten-year history of withholding significant information and 
intentionally providing false information to DOE.  Moreover, the number of occasions on which 
the Individual intentionally either omitted significant information or provided false information 
establishes a pattern of deliberate falsification and omission.  Both of these factors suggest that 
the security concerns raised by the Individual’s omissions and falsifications have not yet been 
significantly resolved. 
 
At the time of the hearing, only 10 months had elapsed from the date when the Individual finally 
admitted the truth about his marijuana use.  Our previous cases have stated that a subsequent 
pattern of responsible behavior is of vital importance to mitigating security concerns arising from 
irresponsible behavior.  See Personnel Security Hearing, Case No. VSO-0499, 28 DOE ¶ 82,850 
(2002).  In most cases in which Hearing Officers have concluded that doubts about an 
individual’s judgment and reliability raised by evidence of falsification have been resolved, a 
substantial period of time has passed since the falsification.  In these cases, the time period has 
allowed individuals to establish a pattern of responsible behavior.  In those cases where an 
individual was unable to establish a sustained period of responsible behavior, Hearing Officers 
have generally determined that the individual was not eligible to hold an access authorization.  
See Personnel Security Hearing, Case No. VSO-0448, 28 DOE ¶ 82,816 (2001) (11 months not 
sufficient to mitigate four year period of deception); Personnel Security Hearing, Case No. VSO-
0327, 27 DOE ¶ 82,844 (2000) (less than one year of truthfulness insufficient to overcome long 
history of misstating professional credentials); Personnel Security Hearing, Case No. VSO-0289, 
27 DOE ¶ 82,823 (1999) (19 months since last falsification not sufficient evidence of 
reformation).  Given the facts of this case, I cannot find that 10 months of responsible behavior is 
sufficient to mitigate the security concerns associated with a ten-year period of deception.  
Therefore, the security concerns set forth in the Notification Letter under Criteria F and L remain 
unresolved.     
 



 
 

−6−

IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria F and L.  Therefore, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, it is my opinion that the Individual’s access 
authorization should not be restored.  The Individual may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  July 28, 2005 
 
 
 
 



1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with
XXXXXX’s.

September 22, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 1, 2005

Case Number: TSO-0187

This Decision concerns the eligibility of XXXXXXXXXX(hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  As set forth below, it is my decision, based on the evidence and
testimony presented in this proceeding, that the individual’s access authorization should not be
granted.

I.  Background                          

In June 2002, the individual’s employer, a contractor at a Department of Energy (DOE) facility,
requested an access authorization for the individual.  During a background investigation, the local
security office discovered some derogatory information that created a security concern.  DOE asked
the individual to participate in a Personnel Security Interview (PSI) in order to resolve the
information.  The PSI resolved some of the information, but security concerns remained.

The local DOE security office issued a Notification Letter to the individual on November 12, 2004.
The Notification Letter alleges under 10 C.F.R. § 710.8(f) that the individual has “deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire
or a Questionnaire for Sensitive National Security Positions.” It also alleges that the individual “has
engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy, or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation, or duress which may cause him to act contrary to the best interest of the
national security.”  10 C.F.R. § 710.8(l).

The security concerns in the Notification Letter are based on the following factual allegations. In
a Questionnaire for National Security Positions (QNSP) and an Employment Questionnaire, the
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individual falsified significant information regarding a charge of Larceny of Government Property.
The Notification Letter also outlined numerous violations of rules and incidents of  improper
conduct that occurred at a former employer.  It further alleges that the individual was served an ex-
parte order for reportedly stalking and harassing his former female roommate.  Because of these
security concerns, the case was referred for administrative review.  The individual filed a request
for a hearing on the concerns raised in the Notification Letter.  DOE transmitted the individual’s
hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me
as the Hearing Officer in this case.  

At the hearing that I convened, the DOE Counsel elected to call two witnesses, both personnel
security specialists.  The individual testified on his own behalf and elected to call his former
supervisor as a witness.  The transcript taken at the hearing shall be hereinafter cited as “Tr.”
Documents that were submitted by the DOE counsel during this proceeding constitute exhibits to
the hearing transcript and shall be cited as “Ex.”

II.  Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency
and the individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  Part
710 generally provides that “[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all relevant information, favorable and unfavorable, as
to whether the granting or continuation of access authorization will not endanger the common
defense and security and is clearly consistent with the national interest.  Any doubt as to the
individual’s access authorization eligibility shall be resolved in favor of national security.”  10
C.F.R. § 710.7(a).  I have considered the following factors in rendering this decision: the nature,
extent, and seriousness of the conduct; the circumstances surrounding the conduct; the individual’s
age and maturity at the time of the conduct; the voluntariness of the individual’s participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors. See 10 C.F.R. §§
710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the testimony
and exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual’s
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that granting his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.27(d).  In the present case, the individual has not convinced me that granting his security
clearance would not endanger the common defense and would clearly be in the national interest.
The specific findings that I make in support of this determination are discussed below.  
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III.  Findings of Fact

On November 27, 1991, the individual, who served in the military at the time, was apprehended by
the military police after one set of AN/PVS-7 night vision goggles and one panoramic telescope
were discovered during an inspection in the top drawer of the individual’s wall locker.  The
estimated value of the goggles was $6,000 to $7,000 and the value of the telescope was $5,700.  The
military conducted an investigation and charged the individual with Larceny of Government
Property.  He was issued an Article 15 on January 21, 1992. During the course of a PSI conducted
on March 25, 2003, the individual stated that he had purchased the items at issue for $50.  When
questioned further, the individual stated that when he bought the items, he knew that they were
stolen.  Military records in the possession of DOE indicate that the items were stolen.    

On January 31, 2002, the individual completed an Employment Questionnaire with his current
employer, a DOE contractor.  The individual answered “No” when asked whether in the last ten
years he had been subject to court martial or other disciplinary proceedings under the Uniform Code
of Military Justice.  Although the ten year reporting requirement fell outside the date of the
individual’s receipt of the Article 15 for Larceny of Government Property by 10 days,  it is DOE’s
belief that an individual should be fully forthcoming in his response to a question concerning a
conviction that occurred only 10 days beyond the reporting requirement.  When answering another
question on the same form, the individual provided the false answer of “No” when asked, “Have you
ever been charged with or convicted of a misdemeanor or felony offense by any law enforcement
agency or government authority, regardless of whether the case was dropped, dismissed, you were
found not guilty or the record has been expunged?”  See Notification Letter.    

When asked during a March 25, 2003 PSI  why he failed to disclose the Article 15 he had received
on the QNSP he signed on April 24, 2002, and reaffirmed on August 12, 2002, the individual stated
“Because I wasn’t sure that would show up on my military record.”  PSI at 90.  In response to
further questioning, the individual stated that he was “not concealing it.  I just didn’t - I’m trying
to get employment and I don’t know how that’s going to be looked upon as far as me getting a job.”
When asked if he had falsified the QNSP he signed on April 24, 2002, the individual replied “In a
manner, yes, I guess.”  Id. at 91-92.   

The Notification Letter in this case also outlines a number of other security concerns including the
fact that a former employer, a correction facility, terminated the individual in January 2002 because
he brought a tape recorder into the facility in violation of the applicable standards of conduct and
performance. In particular, the DOE alleges that the individual provided conflicting answers
regarding his termination from this facility.  The Notification Letter cites a number of other issues
relating to improper conduct and rules violations with this former employer.  In addition to the
improper conduct and rules violations cited with respect to this employer, the Notification Letter
states that the individual repeatedly violated rules at his apartment complex during 2000 and 2001
by parking his motorcycle inside his apartment.
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Finally, the Notification Letter states that sometime in August 2002, a local county police
department served an ex-parte order on the individual who reportedly was stalking and harassing
his former female roommate.  The ex-parte order was dismissed at the request of the female
roommate.

IV.  Analysis

A.  Security Concerns Cited Under 10 C.F.R. § 710.8(f)

False statements or misrepresentations by an individual in the course of an official inquiry regarding
a determination of eligibility for DOE access authorization raise serious issues of honesty,
reliability, and trustworthiness.  The DOE security program is based on trust, and when an access
authorization holder breaches that trust, it is difficult to determine to what extent the individual can
be trusted again in the future.  See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE
¶ 82,752 at 85,515 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-
0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, Personnel Security Review (Case No. VSA-0281),
27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000).  This security concern applies, however, only
to misstatements that are “deliberate” and involve “significant” information.  10 C.F.R. § 710.8(f)
(Criterion F).  Based on the record before me, I find that the individual deliberately misrepresented
significant information on his Employment Questionnaire and his QNSP.  Consequently, DOE
properly invoked Criterion F in this case.

A finding of derogatory information does not, however, end the evaluation of evidence concerning
the individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No.
VSO-0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case
No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154),
27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).  Cases involving verified falsifications or
misrepresentations are nonetheless difficult to resolve because there are neither experts to opine
about what constitutes rehabilitation from lying nor self-help or self-awareness programs to achieve
rehabilitation.  Therefore, Hearing Officers must look at the statements of an individual, the facts
surrounding the misrepresentation or false statement and the individual’s subsequent history in order
to assess whether the individual has rehabilitated himself from the falsehood and whether restoring
the security clearance would pose a threat to national security.  See Personnel Security Hearing
(Case No. VSO-0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review (Case No. VSA-
0327), 28 DOE ¶ 83,005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case No.
VSO-0418), 28 DOE ¶ 82,795 (2001).  In the end, as a Hearing Officer, I must exercise my common
sense judgment whether the individual’s access authorization should be granted after considering
the applicable factors prescribed in 10 C.F.R. § 710.7(c).  

B.  Mitigation of Criterion F Concerns

The key issue in this case is whether the individual has brought forward sufficient evidence to
demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In
considering this question, I found that the nature of the individual’s misrepresentations was serious.
The individual’s lack of candor, described above, concerning certain areas of his life that could
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increase his vulnerability to coercion or blackmail raises important security concerns.  The DOE
must rely on individuals who are granted access authorization to be honest and truthful; this
important principle underlies the criterion set forth in 10 C.F.R. § 710.8(f).  This principle has been
consistently recognized by DOE Hearing Officers.  See, e.g., Personnel Security Hearing (Case No.
VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999).    

As stated earlier, the individual acknowledges that he was untruthful when answering questions on
the Employment Questionnaire and the QNSP concerning the Article 15 for Larceny of Government
Property.  However, when explaining the incident during the hearing, the individual appeared
surprised that he had been charged with Larceny of Government Property while in the military.  Tr.
at 30.  He states that after the military found the stolen property in his possession he was placed on
a 45-day restriction, but his rank was never reduced nor did he lose any pay as a result of the
incident.    The individual states “if the military felt that it was such a negative thing, I don’t think
they would have gave [sic] me an honorable discharge where I could stay in the military.”  Id. at 31.
During the course of the hearing, DOE Counsel supplemented the record with  a document entitled
“Record of Proceedings under Article 15, Uniformed Code of Military Justice”, which states that
the original judgment on the Article 15 for the individual was for a reduction in rank by two grades
and a forfeiture of pay for two months.  DOE EX. 13.  However, the document indicates that the
judgment was suspended.  

During the hearing, the individual was asked about his conflicting answers on forms regarding
Article 15:  

I’m not trying to deceive anybody about anything.  I’ve told you about everything
negative that happened with me in one form or another, whether it was on the first
application or second application.  I have it down in other  - - other applications
beyond this job, I’ve gotten in trouble for night vision goggles.  I can’t go back and
do all the research and go to all the human resources where I’ve applied for jobs and
find a particular application and show you where I put it down, but I have put it
down.

Id. at 38.  

As stated above, DOE alleges that the individual also gave conflicting answers regarding his
termination from his previous employment with a correctional institution.  When asked why on one
form he said he had been terminated while on another he indicated that he had resigned, the
individual explained the following:

I might have said that I was terminated because I took it upon myself to say I was
terminated because the job tell [sic] you to resign . . . but you can’t go back to that
job.  To me that’s just a nice way of saying that I - - I took it upon myself to say that
was a nice way of saying you were terminated . . .  once I left the [correctional
institution], I had a form saying that I could put “resigned” on my next application
for employment.
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2/ The Notification Letter states that the individual’s previous  employment at a xxxxxxxxxxxxxxxx
was characterized by a number of issues relating to improper conduct: (1) On July 16, 2001, he was given
written counseling because he failed to report to duty on July 14, 2001; (2) He was given a Level 1
Reprimand on September 5, 1997, for use of unnecessary force when he sprayed pepper mace at an xxxxxx
on September 4, 1997; (3) He received a Level 1 Reprimand on April 18, 1996, for insubordination by
refusing instructions from his supervisor to exit the Officer’s Dining Room on April 17, 1996 (his appeal of
this reprimand was denied); (4) He received written counseling (a) on August 28, 1995 for not turning in his
keys on August 25, 1995, before leaving work, and (b) on June 26, 1995 for failing to sign his time card in
violation of a March 24, 1995 memorandum issued by the Warden; and (5) He was suspended for one day
on October 19, 1994, for having a missing badge (later determined to be lost).  Notification Letter Enclosure
1 at 3. 

Id. at 56.

After reviewing the evidence in the record and assessing the credibility of the individual’s testimony
at the hearing, I conclude that the individual has not mitigated the security concerns arising from his
falsifications on an Employment Questionnaire, a QNSP and during a PSI.  Although the individual
now shows some regret for his falsification, I find his explanations for his untruthfulness to be
unpersuasive.  First, the individual’s willingness to conceal information from the DOE in order to
obtain employment and to avoid adverse consequences is an action that is simply unacceptable
among access authorization holders.  See Personnel Security Hearing, 25 DOE ¶ 82,752 (1995)
(affirmed by OSA, 1995).  Second, the individual did not come forward voluntarily to correct  the
record.  He was not forthcoming in his PSI until questioned by the personnel security specialist.  In
addition, at the time of the falsifications, the individual was old enough to comprehend the serious
nature of the questions and the importance of being honest and truthful with the DOE.  Although it
has been approximately two years since the falsifications were corrected, I find that the
misrepresentations still raise serious and unresolved security concerns.  Even though I do not find
a pattern of falsification, not enough time has passed since his falsifications were uncovered for me
to find any mitigation of the charge.    See Personnel Security Hearing, Case No. VSO-0289, 27
DOE ¶ 82,823 (1999) (19 months since last falsification is insufficient evidence of reformation). 
Accordingly, I find that the individual has failed to mitigate the security concerns raised by Criterion
F.

C.  Security Concerns Cited Under 10 CF.R. § 710.8(l); Unusual Conduct

In the present case, the DOE references rules violations and improper conduct as well as the
individual’s falsifications as security concerns under Criterion L.   During the course of the hearing,
the individual attempted to explain the various rules violations and improper conduct incidents that
occurred at his former employment and at his home.  With respect to issues regarding a number of
improper conduct incidents relating to his former employment, the individual gave a couple of
explanations during the hearing.   2/  The individual disagreed with the allegation that he had
received written counseling for failure to report for duty in 2001.  He states that “I’ve never had a
failure to report to work, any job I’ve ever had.”  Id. at 57.  As for a reprimand he received in 1996
for insubordination by refusing instructions from his supervisor to exit a dining hall, the individual
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3/ With regard to the 2002 ex-parte order served on the individual for reportedly stalking and harassing
a female roommate, the individual states “she just flat out lied . . . on the ex-parte, saying I backed her up in
a corner.  Actually, I was backing up in my own house, when she was up in my face, and I called the police.”
Tr. at 32.  

4/ The individual offered numerous childhood certificates of achievement, an Army Commendation
Certificate and an Honorable Discharge Certificate as evidence of his character.  See Exh. B through I. He
also offered the testimony of a former supervisor who stated that the individual is a dependable and
responsible employee. Tr. at 51.

explains that he was working a double shift (16 hours) and went to the dining hall to eat between
his shifts.  According to the individual, because his supervisor had seen the individual in the dining
hall earlier that day the supervisor ordered him to leave.  The individual explains that when he was
seen earlier he was not eating a meal but rather waiting for his shift to begin.  He states that he
“wasn’t going to work and not have an opportunity to eat.”  Tr. at 58.  The individual further
explains that he told his supervisor that he would leave once he finished eating.  3/  

During the hearing, the individual was questioned about these various rules violations that occurred
in the 1990s and his possible problems with authority and following instructions.  Id.  at 59.   The
individual did not believe he had a problem with authority and indicated that he follows his
supervisors’ instructions.  Id.  After providing explanations for most of the rules violations and
improper conduct cited in the Notification Letter, the DOE Counsel asked the individual if he has
received any reprimands since he has been employed at DOE.  Id. at 60.  The individual admitted
to threatening a male co-worker/roommate on the job and receiving a two-day suspension as a result.
Finally, the individual denied that he has trouble with following rules, insubordination and anger,
but believes that he has matured since these incidents occurred.  4/ 

Although the individual denies having  a problem with following rules or expressing anger,  I am
not convinced that the individual has mitigated this pattern of behavior.  I am particularly concerned
that the individual was recently suspended for two days at his current job with DOE after a
reprimand, which is a recent fact made known to the personnel security specialists only during the
course of the hearing.  This suggests that a pattern of improper conduct and problems with following
rules and regulations may still exist.  We have stated on numerous occasions that conduct involving
questionable judgment, unreliability, untrustworthiness, lack of candor, dishonesty, or failure to
obey laws and follow rules and regulations raises a concern that the individual may not safeguard
classified information.   Based on the foregoing, I cannot find that the individual has mitigated the
Criterion L concerns at this time.

III.  Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8(f) and (l).
The individual has not presented adequate mitigating factors that would alleviate the legitimate
security concerns of the DOE Operations Office.  In view of these criteria and the record before me,
I find that the individual has not demonstrated that granting his access authorization would not 
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endanger the common defense and would be consistent with the national interest.  Accordingly, I
find that the individual’s access authorization should not be granted.  The individual may seek
review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date:    September 22, 2005      



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

*  The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXX’s.

August 1, 2005 

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 2, 2005

Case Number: TSO-0188

This Decision concerns the eligibility of XXXXXXXX (hereinafter
"the individual") to hold an access authorization.1  The
regulations governing the individual's eligibility are set forth
at 10 C.F.R. Part 710, "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special  Nuclear
Material."  This Decision will consider whether, based on the
testimony and other evidence presented in this proceeding, the
individual is eligible for access authorization.  As discussed
below, I find that access authorization should not be granted in
this case.  

I.  BACKGROUND

A. Notification Letter 

This administrative review proceeding began with the issuance of
a Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of
the DOE created substantial doubt pertaining to her eligibility
for an access authorization in connection with her work.  In
accordance with 10 C.F.R. § 710.21, the Notification Letter
included a statement of the derogatory information causing the
security concern.  

The security concern cited in the Letter involves the
individual’s excessive use of alcohol.  The Notification Letter
stated that the 
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse.  

individual is a user of alcohol habitually to excess, and has
been diagnosed by a DOE consultant psychologist (hereinafter
consultant psychologist) as suffering from “alcohol-related
disorder not otherwise specified.”  The Notification Letter also
indicated that the individual has not shown adequate evidence of
rehabilitation or reformation.  In this regard, the letter states
that the individual indicated that she intends to continue using
alcohol at the same level as she has in the past.  According to
the Notification Letter, this constitutes derogatory information
under 10 C.F.R. § 710.8(j)(hereinafter Criterion J). 2  The
letter indicates that the consultant psychologist found that the
individual’s alcohol-related disorder could cause a significant
defect in her judgment and reliability.  The letter stated that
this gives rise to a security concern under 10 C.F.R.
§ 710.8(h)(Criterion H).  

The Letter also indicates that the individual has engaged in
unusual conduct or is subject to circumstances that tend to show
she is not honest, reliable or trustworthy, or that furnish
reason to believe she may be subject to pressure coercion,
exploitation or duress, which may cause her to act contrary to
the best interests of the national security.  10 C.F.R. §
710.8(l)(Criterion L).  In this regard, the Letter notes that the
individual was arrested for driving under the influence of
alcohol (DUI) and public drunkenness.  The letter also cited
instances in which her daughters had to be removed from her care
because the individual was intoxicated.   

B. Consultant Psychologist’s Report

The DOE consultant psychologist evaluated the individual on
February 13, 2004.  In his report based on the evaluation, the
DOE consultant psychologist diagnosed the individual as suffering
from alcohol-related disorder not otherwise specified, and as a
user of alcohol habitually to excess.  The consultant
psychologist further indicated that the individual had not shown
adequate evidence of rehabilitation or reformation, that she
continues to drink alcohol at moderate levels on a regular basis,
and therefore remains at risk for relapse.  
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In the report, the DOE consultant psychologist indicated that the
individual had shown no evidence of rehabilitation or relapse-
prevention practices.  The consultant psychologist indicated that
in order to demonstrate rehabilitation from the excessive alcohol
use, the individual should abstain from alcohol for a minimum of
2 years, with professional counseling and/or AA participation for
at least one year of this time.  He further stated that AA
participation should include the use of a sponsor, involve at
least weekly meetings and be documented.  As part of the
rehabilitation program, he recommended a random drug
screening/monitoring program for the individual.  In his view,
without professional counseling and AA participation, the
individual could demonstrate reformation by total alcohol
abstinence of at least 30 months, during which time the
individual would participate in random drug screening at least
four times per year.  

II.  The Hearing

The Notification Letter informed the individual that she was
entitled to a hearing before a Hearing Officer, in order to
respond to the information contained in that letter.  The
individual requested a hearing, and that request was forwarded by
the DOE Office to the Office of Hearings and Appeals (OHA).  I
was appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual testified on her own behalf, and
presented the testimony of her alcohol counselor (counselor), her
mother, a friend and a co-worker. The DOE Counsel presented the
testimony of the DOE consultant psychologist.

At the outset, the individual agreed with the diagnosis of the
DOE consultant psychologist that she used alcohol habitually to
excess and suffered from alcohol-related disorder not otherwise
specified.  See Transcript (hereinafter Tr.) at 5.  Accordingly,
the focus of the hearing was on the steps that the individual has
taken towards reformation and rehabilitation.  The witnesses’
testimony was directed towards those matters. 

A.  The Individual

The individual readily admitted that she has a problem with
excessive use of alcohol.  Tr. at 8.  She testified that she has
been attempting complete abstinence from alcohol since August
2004, but has had four relapses.  She indicated that she has now
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3/ These issues involve custody of her children and her
relationship with her former husband.

maintained abstinence since February 2005, or for about four
months as of the date of the hearing.  Tr. at 16-17.  

She described the steps she has taken towards rehabilitation.  In
April 2005, she began an outpatient program at a treatment center
where she attended group counseling sessions and received group
therapy.  The program included 17 three-hour sessions of
intensive outpatient treatment. Tr. at 18, 32.  See also,
Outpatient Discharge Summary (Individual’s Exhibit A).   The
individual also indicated that since September 2004, she has been
seeing an alcohol counselor for one-on-one sessions.  As of the
time of the hearing, the counseling sessions had taken place on
an irregular basis.  However, the individual stated that she
intends to continue with these sessions for at least the next
year, and to meet with the counselor at least once a week or once
every two weeks.  Tr. at 20-22.  She has also received some
alcohol education from another counselor.  Tr. at 21.  See also,
Individual’s Exhibit B.  She attended Alcoholics Anonymous (AA)
meetings beginning in 2004, but has not yet located an
appropriate sponsor or settled upon a regular AA group.  Tr. at
28-29.

The individual discussed the “post treatment” recommendations
that were included in the outpatient program’s discharge summary.
Specifically, she was advised to (i) attend AA meetings; (ii)
“obtain and utilize a recovering female sponsor;” (iii) attend on
a weekly basis the outpatient program’s “continuing care group;”
(iv) continue to follow the recommendations of her personal
counselor; (v) explore volunteer work; and (vi) follow
recommendations of her attorney regarding her legal issues. 3

Individual’s Exhibit A at 2.  The individual recognizes that she
has not yet fully implemented into her life the key items, (i)
through (iv), although she maintains that she is working towards
this goal.  Tr. at 33-35, 118-19.

With respect to her daily life, the individual testified that she
maintains her abstinence by avoiding situations where alcohol
might be a temptation, uses exercise as a substitute for alcohol,
and calls her mother to take her mind off of alcohol.  Tr. at 40.
She stated that an important goal of her recovery from alcohol is
to regain joint custody of her daughters.  Tr. at 36.  
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B. The Individual’s Mother 

The individual’s mother testified that she did not know until
about three or four years ago that her daughter had a problem
with excessive use of alcohol.  However, she stated that she has
recently seen a change in the individual, that she is more like
her “usual self.”   Tr. at 46.  She testified that the individual
speaks enthusiastically about her efforts at rehabilitation and
recovery.  Tr. at 48.  She stated that she would be able to tell
if the individual had used alcohol because her personality would
change, and she would become more “impatient.”  Tr. at 50.  

C.  Co-Worker and Social Friend

The co-worker testified that he has known the individual for four
years and sees her on a daily basis at work.  He stated that she
has never used alcohol on the job.  He stated that recently he
has seen changes in her behavior, that she is “relaxed,” and
“more calm.”  Tr. at 54-55.  He has never seen the individual
socially, with one exception.  The weekend before the hearing,
the individual attended the wedding of the co-worker’s son.  The
co-worker testified that although there was alcohol available at
the reception, the individual did not have any.  Tr. at 56-57. 

The social friend testified that he has known the individual for
eight to ten years, and sees her about twice a month.  Tr. at 60,
64.  He has seen her use alcohol, but not in the last year.  Tr.
at 61.  He believes that the individual is deeply committed to
straightening out her “problem” drinking.  Tr. at 63.  
 
D. The Individual’s Alcohol Counselor

The counselor is a licensed marital and family therapist and a
licensed professional counselor with a mental health services
designation.  Tr. at 68.  He testified that he first saw the
individual in September 2004 and that she told him she knew she
had an alcohol problem.  Tr. at 76.  He recommended that the
individual attend AA meetings, meet with an alcohol education
expert, and attend an intensive outpatient program. 

The counselor testified that he saw the individual her for about
eight therapy sessions during the period December 2004 through
June 2005.  He indicated she has not been regularly attending AA
meetings and has not yet found a suitable sponsor.  He also
indicated that she has not fully adopted the recommendations in
the outpatient discharge summary discussed above.  Tr. at 79-82.
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He testified that she has made significant progress and is
optimistic that she will not relapse, but he did not think she
has completed all the necessary steps to be considered
rehabilitated.  He stated that she should follow through on
completing the recommendations in the outpatient discharge
summary, and believes she should establish a year of abstinence
from alcohol.   Tr. at 89, 117.  

E.  The DOE Consultant Psychologist

The consultant psychologist reiterated the findings set forth in
his evaluation letter.  He believed that the individual is a
habitual user of alcohol to excess and suffers from alcohol
related disorder not otherwise specified.  Tr. at 107.  He
revised his prior recommendation that the individual demonstrate
two years of abstinence.  He testified that the individual could
demonstrate rehabilitation through establishing a year of
abstinence from alcohol, along with AA participation and
counseling for that period.  Tr. at 110.

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In this
type of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the
granting of security clearances indicates "that security-
clearance determinations should err, if they must, on the side of
denials");  Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national 
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security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25
DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

As noted above, the individual does not dispute the DOE
consultant psychologist’s February 2004 diagnosis that she used
alcohol habitually to excess and suffered from alcohol disorder
not otherwise specified.   The issue in this case is therefore
whether the individual has demonstrated that she is reformed
and/or rehabilitated from this condition.  As discussed below, I
find that the individual is not reformed/rehabilitated at this
time. 

As is evident from my description of the witnesses’ testimony,
the individual has made significant progress towards recovering
from her alcohol disorder.  She has, first of all, acknowledged
the extent of her problem.  As the experts agree, this is a
significant step along the road to recovery.  Since August 2004,
she has also been working towards abstinence.  Although she
candidly admits four relapses since that time, I am convinced
that she has been abstinent since February 2005, a four month
period as of the time of the hearing.  Further, she has begun
some involvement with AA, received counseling and education, and
participated in therapy.  This is all very much in her favor.  

However, the experts agree that it is still too early to conclude
that the individual is reformed/rehabilitated from her alcohol
problem.  The consultant psychologist and the counselor both
testified that one year of abstinence along with a year of
additional therapy, involvement with AA and having an AA sponsor
are necessary before the individual can be considered
rehabilitated.  As her counselor stated, the individual needs to
fully implement the recommendations set forth in the discharge
statement of her outpatient program.  Even the individual herself
recognizes that she has more work to do to establish complete
recovery and rehabilitation.  She has therefore not resolved the
security concerns related to her excessive use of alcohol.  

For these same reasons, I find that the individual has not
resolved the Criteria H and L security concerns cited in the
Notification Letter. 
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V.  CONCLUSION

As the foregoing indicates, the individual has not resolved the
Criteria H, J, and L security concerns cited in the Notification
Letter.  It is therefore my decision that granting this
individual access authorization is not appropriate at this time.

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: August 1, 2005



1/ An access authorization is an administrative determination
that an individual is eligible for access to classified matter
or special nuclear material.  10 C.F.R. § 710.5. 

*  The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXX’s.

                    June 10, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 2, 2005

Case Number: TSO-0189

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter the individual) to hold an access authorization. 1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."  This Decision will consider whether,
based on  testimony and other evidence presented in this
proceeding, the individual’s suspended access authorization
should be restored.  As discussed below, I find that the
individual has met his burden to bring forward sufficient
evidence to show that his access authorization should be
restored.  

I.  History

This administrative review proceeding began with the issuance of
a Notification Letter, informing the individual that information
in the possession of the DOE created substantial doubt pertaining
to his eligibility for an access authorization.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
detailed statement of the derogatory information.  

Specifically, the Notification Letter indicated that a DOE
consultant psychologist (hereinafter also referred to as
consultant psychologist) diagnosed the individual as suffering
from bipolar disorder II, depressive, severe, with psychosis.
This diagnosis was based on an evaluation of the individual that
took place on February 24, 2004, and was set forth in an
evaluation letter dated 
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2/ Criterion H relates to a mental condition which, in the
opinion of a licensed clinical psychologist, causes or may
cause a significant defect in judgment or reliability. 

February 28, 2004.  According to the letter, the DOE consultant
psychologist found this disorder causes or may cause a
significant defect in the individual’s judgment or reliability.
The letter stated that this information creates a security
concern under 10 C.F.R. § 710.8(h) (Criterion H).  2 

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to
respond to the information contained in that Letter.  The
individual requested a hearing, and that request was forwarded by
the DOE Office to the Office of Hearings and Appeals (OHA).  I
was appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.
The individual testified on his own behalf, and presented the
testimony of his treating psychologist (individual’s
psychologist), a psychiatrist who diagnosed and treated his
bipolar disorder (individual’s psychiatrist), the staff
psychologist at the site where the individual is employed (site
psychologist), his wife, his father, and a co-worker.  The DOE
Counsel presented the testimony of the DOE consultant
psychologist.

II.  Hearing Testimony

I will first describe the initial testimony of the DOE consultant
psychologist, which was based on his February 2004 evaluation.
Next, I will discuss the testimony of the individual’s three
experts: his psychologist; his psychiatrist;  and the site
psychologist.  Thereafter, I will describe the testimony of the
individual, his wife, his father, and co-worker.  The testimony
of the individual’s witnesses updated and completed the
information in this case, thereby offering some new perspectives
on the conclusions about the individual that the DOE consultant
psychologist reached in February 2004.  I will then set forth the
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DOE consultant psychologist’s updated views, based on the new
information provided by the other witnesses. 

A.  The Four Expert Witnesses:  DOE Consultant Psychologist
[first round]; Site Psychologist; Individual’s Psychologist;
Individual’s Psychiatrist

1. Consultant Psychologist 

In the first portion of his testimony, the DOE consultant
psychologist reiterated the diagnosis that he reached in his
original evaluation.  That evaluation took place about 15 months
prior to the hearing.  As stated above, this diagnosis was that
the individual suffered from bipolar disorder II, depressive,
severe with psychosis.  Transcript of Hearing (Tr.) at 8.  

The witness testified about the individual’s mental health
history. He referred to a 2001 episode in which the individual
allegedly behaved in a threatening manner towards his supervisor.
He noted several incidents in which the individual took off from
work because he could not cope, and then had difficulty returning
to work.  The consultant psychologist recounted the following
further psychological/psychiatric incident.  In early 2004, the
individual voluntarily sought admission to a local hospital for
psychiatric evaluation.  At that time, he was on several
medications which were prescribed to treat him for depression.
During this hospital stay, a psychiatrist determined that the
individual was not suffering from depression, as had been
previously thought, and instead diagnosed the individual with
bipolar disorder.  He changed the individual’s medication to one
which is appropriate for that condition.  Tr. at 16-24.   

It was the opinion of the consultant psychologist that the
individual should demonstrate six months of psychiatric stability
in order to establish that his bipolar disorder did not create a
security concern regarding his judgment and reliability.  Tr. at
29.  Since, at the time of the evaluation, the individual had
just been released from his hospital stay, the consultant
psychologist 
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did not believe the individual had the requisite period of
psychological stability.  Tr. at 9.  

2.  Site Psychologist 

The site psychologist is a clinical psychologist employed by the
Occupational Health Services Unit at the plant where the
individual works.  He indicated that the individual had been mis-
diagnosed with depression for several years and had therefore
been treated with incorrect medication.  Tr. at 33.  He noted
that it was not until 2004 that the individual was correctly
diagnosed with bipolar disorder, which could not be managed with
medication designed to treat depression.  Tr. at 35.  He
testified that once the individual received the correct
medication, he showed a rapid, consistent response.  Tr. at 39.  

He was very optimistic about the prognosis for this individual.
He noted the following factors in this regard.  The individual
recognized on his own that “something was wrong,” and
consistently sought help for his problem.  The individual has a
strong family support system.  He had a rapid and consistent
response to his medication and good compliance with treatment
regimen.  Tr. at 45-47.  He also noted that the individual has a
keen awareness and insight about his condition, and excellent
management of his lifestyle.  He believed that the individual has
shown a very long and sustained period of remission.  Tr. at 52.

With respect to the 2001 incident in which the individual
purportedly threatened his supervisor, the site psychologist, who
was part of the threat assessment team for this incident,
testified that the individual raised his voice and behaved
inappropriately, but was not a danger or threat.  Tr. at 34.   

3.  Individual’s Psychologist

The individual’s psychologist indicated that he is a clinical
psychologist and health service provider in psychology.  He began
treating the individual in June 2003 for emotional problems and
work-related difficulties.  Tr. at 63.  He stated that he
currently meets with the individual every other week for a fifty
minute session, and that he has done so for about one year.
Prior to that he met with the individual once a week.  Tr. at 69.



- 5 -

3/ The individual submitted a March 23, 2005 written report from
this psychologist that confirms the above testimony. 

He confirmed that the initial diagnosis of depression for this
individual was not correct. Tr. at 63-64.  When the correct
diagnosis of bipolar disorder was made, and the individual
received correct treatment, he made significant progress.  The
individual’s psychologist testified that today the condition is
in remission,  and that there have been no signs of recurrence
over the past year.  Tr. at 78.  He also pointed out that the
individual has even dealt with the stress of the hearing itself
“significantly better” than the average person because he has
been able to “compartmentalize it.”  Tr. at 82. 

Further, this witness pointed out that the individual has a
“number of additional advantages in managing this condition and
maintaining good functioning.  He has always anchored his life in
his commitments to his family, to his church community and has
enjoyed friendships that involve healthy leisure activities.  He
has a very supportive spouse.  He is committed to the growth and
development of his two boys. . . . [T]hese are not new
developments. . . .These are more rooted in his basic character.
. . . He is also conscientious about his lifestyle.  He does not
have any history of drinking or drug abuse. . . . There is no
room in his lifestyle for those negatives.  So that is a profile
of both I think the positive and the absence of negative
influences that go to his excellent prognosis.”  Tr. at 67.  The
individual’s psychologist indicated that he thought it was
important that the individual sought out help when he needed it.
Tr. at 67-68.  3 

4.  The Individual’s Psychiatrist

This witness is board certified in general psychiatry and is the
Director of Behavioral Medicine at the local hospital where the
individual was admitted in 2004.  Tr. at 84-85.  He first saw the
individual when he was admitted to the hospital in January 2004,
and then regularly thereafter on an outpatient basis.  He last
saw the individual on February 11, 2005.  This witness confirmed
that he was the physician who made the diagnosis of bipolar
disorder.  Tr. at  85-86.  

This witness testified that the individual has been stable for
about a year and has been asymptomatic for that period of time.
He stated that the individual’s judgment is now completely
intact, as is his impulse control.  He indicated that the
individual is in 
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4/ This witness also provided a written statement confirming this
testimony. The individual submitted into evidence letters from
several co-workers and his supervisor, all of whom indicated
that they believed the individual to be an excellent worker,
and an honest and trustworthy person with good judgment.  

remission and that his medication is helping him remain so.  Tr.
at 87-91.  He further stated that there is little concern about
the future behavior of this individual.  He believes that in the
event the individual experiences the onset of another bipolar
episode, he will seek help, listen to others, and know what
symptoms to look out for.  Tr. at 94-96.  

B.  Character Witnesses

1.  The Individual’s Co-worker

This witness has known the individual for ten years and has
worked with him for six years.  He sees the individual 5 days a
week.  He has trust in the individual and believes the individual
is dedicated to accuracy.  Tr. at 102.  He confirmed that the
individual, himself, recognized that he needed professional
mental health care.  Tr. at 104.  He believed that the individual
was under a lot of stress because he was accepting significant
overtime hours.  Tr. at 108.  He stated that the individual no
longer feels the need for overtime and would not feel shy about
rejecting it.  Tr. at 115.  He believes that in recent months,
the individual has been  much more calm, stable, and collected.
Tr. at 110-111. 4 

2.  The Individual’s Father

The individual’s father stated that he and his son have a close
relationship, and that they socialize and eat together
frequently.  Tr. at 121.  He stated that the individual is
currently much more calm, and does not seem to have the problems
that he formerly had.  Tr. at 122.  He stated that he will watch
out for his son’s well- being and would tell him to get help if
he saw unstable behavior.  Tr. at 124.  

3.  The Individual’s Wife

The individual’s wife stated that she and the individual have a
close relationship, that they have known each other for 21 years,
and have been married for 14 years.  She further stated that the
individual has good support from his family, doctors and church.
Tr. at 134.  The wife testified that the individual recognized
that 



- 7 -

he was having a mental health problem, and sought help on his own
volition.  Tr. at 129-31.  She stated that she would tell the
individual if she thought he needed some immediate treatment, but
she did not think she would ever have to do this because the
individual himself has always recognized if he needed help and
has been strongly motivated to seek help on his own.  Tr. at 134.
Overall, she believes that his bipolar episodes were triggered by
stress and lack of sleep, which were caused by excessive overtime
work.  She does not believe that he would be pressured into
accepting excessive overtime in the future.  Tr. at 135-37.  She
states that she and her husband currently live a very regimented
routine, involving regular eating and sleeping.  The individual
conscientiously follows his doctors’ orders.  Tr. at 133.  She
believes that he has been stable since he was put on new
medication for bipolar disorder in February 2004 and was
discharged from the hospital.  Tr. at 132, 143.

C.  The Individual

The individual testified that he now feels in stable mental
condition, and has felt like “his old self” for a year.  Tr. at
164.  He stated that he feels a healthy self esteem and has
adequate coping skills.  Tr. at 152.  As an example, he pointed
out that waiting for the instant hearing has been stressful, but
he was able to manage.  Tr. at 161.  

He is committed to following his doctors’ recommendations.  Tr.
at 156.  He stated that he leads a regulated life, and is on a
strict schedule.  Tr. at 157.  He traces his last bipolar episode
to excessive overtime and lack of sleep.  He stated that he
recognized that “something was not normal,” and that he needed to
get some help.  Tr. at 149.  He indicated that he is no longer
inclined to accept overtime.  Tr. at 150.  

Finally, the individual described the 2001 incident in which he
allegedly threatened his supervisor.  He stated that he became
loud and excited when he was on the phone with her.  He indicated
that he did not use good judgment by speaking to her on the
phone, because, in his view, “you always say more on the phone
than you do in person.”  Tr. at 146.  He deeply regrets the
incident and admitted that he made a number of mistakes. Id.
 
D. Consultant Psychologist’s Second Round of Testimony

After hearing the testimony from all the above witnesses, the
consultant psychologist provided a revised diagnosis of this
individual.  This revision was based on the new, updated
information offered by the individual’s expert witnesses, the
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individual’s family members and co-worker, and the individual
himself.  

The consultant psychologist noted that he had a “snapshot” of the
individual at a single point in time 15 months prior to the
hearing, when the individual had just been released from a stay
in the hospital for psychiatric evaluation and treatment.  He
testified that there is now “strong evidence to support the
statement that [the individual’s] condition is in remission, he’s
well controlled and stabilized with his medication and he’s
demonstrated adequate stability and remission for several months.
. . .we are looking at nine to ten months of good symptom
remission and good overall psychiatric and social function. And
so I don’t think he has an illness with a defect in judgment or
reliability at this point.”  Tr. at 166-67.  This witness also
thought that the individual “will be very responsible” about
handling any bipolar symptoms that might return, getting them
quickly under control.  Tr. at 168.  

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In this
type of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the
granting of security clearances indicates "that security-
clearance determinations should err, if they must, on the side of
denials");  Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  
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Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25
DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

I find that the testimony described above resolves the security
concerns related to the individual’s mental health and his
judgment and reliability.  As is evident from my discussion of
the testimony, the experts agree that the individual suffers from
bipolar II disorder, that this condition is currently in
remission, and that it has been so for a number of months.  In
this regard, they agree that his medication controls the
condition, and that the individual is committed to meticulously
following his doctors’ recommendations.  Although there exists
the possibility that he may have a bipolar incident in the
future, they are also convinced that he will seek immediate help
should he sense that he may be experiencing symptoms of a bipolar
episode. 

Further, the individual and his wife convinced me that they are
indeed committed to maintaining a regular routine that is
necessary for the individual to maintain his stability.  I am
persuaded that he will continue his therapy as long as his
psychologist believes it is necessary, and that he recognizes the
importance of seeking immediate professional help, should his
bipolar symptoms return.  I believe that the individual is very
knowledgeable about his condition and will act quickly and
appropriately to maintain his stability.  I am convinced he has a
strong support system that includes his family and church, and
that this is also an important factor that promotes his mental
stability.

As a final matter, with respect to the 2001 incident between the
individual and his supervisor, I find that this matter is now
well in the past, and that the individual deeply regrets any
inappropriate behavior in which he may have engaged.  Ultimately,
the evidence indicates that the individual did not threaten his
supervisor, but did exercise poor judgment.  See Tr. at 34-35;
Notification Letter at 2.  I see no reason for any continuing
security concern arising from this incident.  

V.  CONCLUSION

As the foregoing indicates, the individual has provided a
persuasive showing that his mental health is now stable.  I note
in particular the testimony of the consultant psychologist to the
effect that, in general, the likelihood of a recurrence of a
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bipolar episode in a patient suffering from this condition is
diminished by a number of factors, including “good medication,
and mental health treatment compliance, as well as reduction in
psycho/ social stressors, and good management of his behavior,
lifestyle and social rhythms.  What that would refer to would be
meals on time, sleep on time, not staying up late.  Because with
bipolar disorder it is thought that the condition can be
triggered by changes or stresses in your circadian rhythm.”  Tr.
at 27.  I found highly persuasive the testimony of the individual
and his wife that they have taken precisely these steps, and are
sincerely committed to a regulated life-style which will promote
the individual’s good mental health.  

Based on the considerations set forth above, I find that the
individual has resolved the security concerns under 10 C.F.R.
§ 710.8 (h).  It is therefore my decision that his suspended
access authorization should be restored.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: June 10, 2005
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Name of Case: Personnel Security Hearing

Date of Filing: March 8, 2005

Case Number: TSO-0191

This Decision concerns the eligibility of XXXXXXXXXXXX (the Individual) to possess an
access authorization under the Department of Energy (DOE) regulations entitled "General
Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  Access authorization is defined as an administrative1/

determination that an individual is eligible for access to classified matter or is eligible for
access to, or control over, special nuclear material.    After reviewing the evidence before2/

me I find the Individual’s access authorization should be restored.

I. Background

Several workplace incidents and an evaluative report by a DOE-contractor psychiatrist
(DOE Psychiatrist) have been cited by the Local Security Office (LSO) as constituting
derogatory information casting doubt as to the Individual’s eligibility to possess a security
clearance.  In 1999, the Individual left his previous place of employment after being
accused of permitting a fellow employee to improperly focus a security camera on a female
customer.  In 2001, the Individual was relieved from a probationary position when he left
work to attend to his pregnant wife.  In early 2003, during his present employment, the
Individual failed a test of an integral job function.  After failing the job function test, he was
removed for retraining, interviewed by the LSO, and referred to a DOE consulting
psychiatrist for evaluation.   In July 2003, the Individual was accused of allowing an
unauthorized person access into a restricted area.  
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  DOE Ex.  10.3/

   Id. at 7.  4/

  DOE Ex.  10 at 6.5/

  Id.6/

  10 C.F.R. § 710.8(h).7/

  Id.8/

After interviewing the Individual and reviewing his Personnel Security File, the DOE
Pschiatrist wrote an evaluative report describing his findings.  He opined that the3/

Individual exhibits a significant defect in his reliability and judgment.  The DOE4/

Psychiatrist’ opinion was based on the interview, the Individual’s Personnel Security File,
and an earlier psychiatric evaluation conducted in 2002.  The DOE Psychiatrist diagnosed
the Individual with an 

[o]ccupational [p]roblem.  This condition is not a mental illness or psychiatric
disorder per se; it indicates a condition that is a focus of clinical attention.
This may include conditions such as job dissatisfaction or uncertainty about
careers, and can be manifested by mistakes at work, accident proneness,
absenteeism and in some instances sabotage.5/

The DOE Psychiatrist continued that the Individual only seems to show signs of problems
at work.  The DOE Psychiatrist noted that the workplace incidents cited above supported6/

his determination with regard to his determination that the Individual suffered from an
“Occupational Problem.” 

Because the derogatory information concerning the Individual  had not been resolved, the
LSO initiated this administrative review proceeding.  The LSO issued a Notification Letter
to the Individual, citing the incidents described above as derogatory information that
created a substantial doubt as to the Individual’s eligibility for an access authorization
under Criterion H.   Criterion H refers to information indicating that an individual has “an7/

illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed
clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”8/

Upon receipt of the Notification Letter, the Individual requested a hearing.  The DOE sent
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  10 C.F.R. § 710.25(a), (b).  9/

    10 C.F.R. § 710.25(g). 10/

  10 C.F.R. § 710.10(a). 11/

    See 10 C.F.R. § 710.27(a).12/

  10 C.F.R. § 710.7(c)  13/

the hearing request to the OHA, and the OHA Director appointed me as the Hearing
Officer in this case.   I convened a hearing in this matter.9/ 10/

At the hearing, the Individual was represented by an attorney.  He offered his own
testimony as well as the testimony of two supervisors and a state-licensed psychologist.
The Local Security Office presented one witness, the DOE Psychiatrist.  The local DOE
Office entered 27 exhibits into the record.  The Individual entered five exhibits.

II. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued access
authorization eligibility.”   After a question concerning an individual’s eligibility for an11/

access authorization has been properly raised, the burden shifts to the individual who must
come forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”12/

In considering the question of the Individual's eligibility for access authorization, I have
been guided by the applicable factors prescribed in the regulations:  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.   After consideration of all the relevant information in the record, I conclude that13/

no significant security concern was raised by the derogatory information.  Consequently,
it is my decision that the Individual’s access authorization should be restored.
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  Transcript of Hearing (Hearing Tr.) at 29-30.  14/

  Id.  at 28.15/

  Id.16/

  Id.  at 30.  17/

  Id.  at 71. 18/

  Id.19/

  Id.  at 80.  20/

  Id.21/

  Id.  at 73, 82-84.  22/

III.  The Hearing

At the hearing, the DOE Psychiatrist confirmed the diagnosis that the Individual suffered
from a condition specified as an “Occupational Problem” in his report.  He based his
analysis on information that he had at the time of the evaluation.  When asked if the
employment incidents at issue could be mistakes, the DOE Psychiatrist opined that the
incidents involving the Individual were too many events to have been simply mistakes.14/

The DOE Psychiatrist continued that the Individual’s occupational problems would impact
on his ability to function in his job capacity.  He stated that it would also impact his15/

judgment and reliability in performing his job.   The DOE Psychiatrist noted in this regard16/

that the Individual had been previously diagnosed by two different psychologists as
having a dependent personality.  A person with a dependent personality would not be17/

assertive enough to enforce rules, regulations, and laws.  The DOE Psychiatrist stated that
a person with a dependent personality seeks to please other people.  The DOE Psychiatrist
opined that a person with a dependent personality would not be suited to work in the
Individual’s profession.   

The Individual’s direct supervisor testified.  She testified that she has been the Individual’s
direct supervisor for about one year.  The direct supervisor testified that the Individual18/

is very attentive to detail and cares about his job.   The supervisor believes that the19/

Individual has made mistakes.  She believes, however, that he learns from his20/

mistakes.  The supervisor testified that while many people make “mistakes” in their21/

profession, she has never seen anyone else lose his or her security clearance for the type of
incidents cited by the LSO.22/
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  Id.  at 89.  23/

  Id.  at 94.  24/

  Id.  at 94.  25/

  Id.  at 105.26/

  Id.27/

  Id.  at 100.  28/

  Id. 29/

  Id.  at 110.  30/

  Id.31/

  Id.at 110, 111.32/

The Individual’s other direct supervisor also testified on his behalf.  He testified that the
Individual is “pretty good” at his job.  He has not had any issues with the Individual.23/ 24/

He further stated that the Individual performed “fine” in his job since June or July 2003,
when he began supervising him.25/

The Individual testified on his own behalf.  With regard to the 1999 employment incident,
he explained that he quit the job where he was accused of permitting a fellow employee to
use a security camera to focus on a female customer.   The Individual believed he was26/

unfairly questioned about the incident, especially in light of the fact that another person
who was present at the time of the incident was not questioned.27/

With regard to the 2001 employment incident, he was told he was being terminated
because it “wasn’t working out.”   Because he was a probationary employee, he testified28/

that his employer did not need to give him a reason for the termination.  He believes the29/

actual reason for his termination from this position was that he took time off to be with his
wife and newborn son.  

The Individual also testified about the 2003 events which led to his being interviewed by
the DOE Psychologist.  The individual testified that after he and another employee failed
a test of an integral job function, they were removed for retraining.  At that time, no one30/

raised a question about his security clearance.  Concerning the subsequent July 200331/

incident where the Individual was accused of allowing an unauthorized person into a
restricted area, the Individual stated that he did not remember allowing the unauthorized
person access to the restricted area .  He also testified that the person who gained access,32/
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  Id. 33/

  Id.34/

  Id.  at 118.35/

  Id.36/

  Id.  at 119.37/

  Id.  at 121.38/

  Id.  at 130.39/

  Id.  40/

  Id.  at 126.41/

  Id.  at 122.42/

  Id.  at 133.43/

when questioned at the time of the incident, indicated that he had asked for directions to
a specific building and that the Individual had given them to him.  The Individual33/

testified that he did not remember giving directions to anyone that day to that building.34/

The Individual also testified that after this incident, he was put on investigative leave and
escorted away from work.   He had no knowledge anyone else ever being accused of this35/

infraction under similar circumstances.   36/

Finally, a  psychologist testified on behalf of the Individual.  Unlike the DOE consulting37/

psychiatrist, the Individual’s psychologist found no diagnosable psychiatric disorder.  38/

He testified that the Individual did possess some dependent features, but that he believes
that those features would lead the Individual to try to please his supervisor and
employer.  Such dependent tendencies would make the Individual loyal to his profession39/

and employer.  The Individual’s psychologist did not find the Individual to be40/

unreliable.  The Individual’s psychologist did not find evidence to sustain a finding that41/

the Individual had a significant defect in judgment and reliability.42/

The DOE Psychiatrist was recalled after listening to all the testimony.  Upon reflection, he
changed his opinion and does not now believe that the Individual has an “occupational
problem.”  Based upon the testimony of the Individual, his supervisors, and his
psychologist, the DOE psychiatrist also stated that the Individual does not currently show
a lack of reliability or judgment.   43/
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IV.  Findings and Conclusions

After reviewing the testimony presented in this case as well as the other evidence
contained in the record, I find that the Individual does not have an illness or mental
condition which causes or may cause a significant defect in judgment or reliability, so as
to raise a security concern.  

The Individual’s witnesses testified that he is good at his occupation.  He is diligent, learns
quickly, and is attentive to detail.  His supervisors indicated that many people in their
department make mistakes.  The Individual’s psychologist has determined that the
Individual has no diagnosable mental disorder.  He also testified that although the
Individual does exhibit some signs of a dependent personality, he sees this as a positive
element that would have the Individual exhibit loyalty to his employer. Upon review of
the additional evidence presented at the hearing, the DOE Psychiatrist no longer believes
that the Individual suffers from an “Occupational Problem” and does not show a lack of
judgment or reliability.  

In sum, I was convinced by the expert testimony and the testimony of the Individual’s
witnesses.   The  employment incidents cited by the LSO appear to be isolated mistakes or
failures in job performance.  Most significantly, neither expert now finds that the
Individual suffers from a mental illness or condition that could affect judgment or
reliability.  To the extent the DOE Psychiatrist’s report and the other cited Criterion H
information raised a security concern, I find that concern has been mitigated. 

V. Conclusion

Upon consideration of the record in this case, I find that Criterion H security concerns
regarding the Individual’s eligibility for a security clearance have been mitigated.
Therefore, I conclude that restoring the Individual’s access authorization would not
endanger  the common defense  and security and would be clearly consistent with the
national interest.  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the
Individual’s access authorization should be restored.  

The review procedures applicable to proceedings under Part 710 were revised effective
September 11, 2001.  66 Fed.  Reg.  47061 (September 11, 2001).  Under the revised
procedures, the review  is performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: December 4, 2006



  Access authorization is defined as an administrative determination that an individual is eligible1/

for access to classified matter or is eligible for access to, or control over, special nuclear material.
10 C.F.R. § 710.5(a).   Such authorization will be referred to from time to time in this Decision as
access authorization or security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and
replaced with XXXXXX’s.
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DEPARTMENT OF ENERGY
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Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 8, 2005

Case Number: TSO-0192

This Decision concerns the eligibility of XXXXXXXXXXXXX (the Individual) to possess an
access authorization under the Department of Energy (DOE) regulations set forth at
10 C.F.R. Part 710, Subpart A, entitled “General Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.”  A Local Security1/

Office refused to grant the Individual’s access authorization pursuant to the provisions of
Part 710.  As discussed below, after carefully considering the record before me in light of
the relevant regulations, it is my decision that the Individual’s access authorization be
granted.

I. Applicable Regulations

The regulations governing an individual’s eligibility for access authorization are set forth
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.” An individual is eligible for access
authorization if such authorization “would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any
doubt as to an individual’s access authorization eligibility shall be resolved in favor of the
national security.”  Id.  See generally Department of the Navy v. Egan, 484 U.S. 518, 531 (1988)
(the “clearly consistent with the interests of national security” test indicates that “security-
clearance determinations should err, if they must, on the side of denials”); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of a
security clearance). 
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  Medical marijuana refers to the use of marijuana as a physician-recommended herbal therapy.2/

Medical marijuana  is used for symptoms such as pain relief, control of nausea and vomiting, and
appetite stimulation.  http://en.wikipedia.org/wiki/Medical_marijuana#United_States.  Since
1996, eleven states, including Alaska, Arizona, California, Colorado, Hawaii, Maine, Nevada,
Oregon, Rhode Island, Vermont, and Washington,  have legalized medical marijuana use.
http://www.drugwarfacts.org/medicalm.htm.  visited October 4, 2006 (citing
http://www.norml.org/index.cfm?Group_ID=3391, last accessed Jan. 4, 2006, and
http://www.mpp.org/RI_number_11.html, last accessed Jan. 4, 2006. 

If a question concerning an individual’s eligibility for a clearance cannot be resolved, the
matter is referred to administrative review.  10 C.F.R. § 710.9.  The individual has the
option of obtaining a decision by the manager at the site based on the existing information
or appearing before a hearing officer.  Id. § 710.21(b)(3).  The burden is on the individual
to present testimony and other evidence to demonstrate that he is eligible for access
authorization, i.e., that access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.”  Id. § 710.27(a).

II.  Background

The Individual is employed at a DOE facility.  His employer requested a security clearance
for him, and the Individual completed a “Questionnaire for National Security Position”
(QNSP).  In the QNSP, the Individual reported that he had tried marijuana a couple of
times during the last six to seven years.  As a result of his answers to questions on the
QNSP,  the Individual was brought in for a Personnel Security Interview (PSI).  DOE
Exhibit (DOE Ex.) 8 at 2-3.  In addition to confirming his use of marijuana, the Individual
indicated that his domestic partner uses medical marijuana  occasionally.  The Individual2/

was referred to a DOE consultant psychiatrist (DOE Psychiatrist).  DOE Ex. 6.  Subsequent
to interviewing the Individual, the DOE Psychiatrist wrote an evaluative report describing
his findings.  Id.  The report states that the DOE Psychiatrist examined the Individual and
reviewed the Case Evaluation, Transcript of the PSI, and QNSP, all of which were provided
by DOE.  Based upon the examination and his review of the DOE records, the DOE
Psychiatrist did not find that the Individual suffered from a mental illness or disorder.  Id.
Further, he opined that the Individual did not show any signs or symptoms that would
cause a significant defect in judgment or reliability.  Id.  However, in the DOE Psychiatrist’s
opinion the Individual exercised poor judgment in trying marijuana.  Id.  He concluded
that the Individual did not show any other aspects of poor judgment in his history.  Id. 

This proceeding commenced when, by letter dated August 4, 2004, the Local Security Office
informed the Individual that it possessed derogatory information that created a substantial
doubt as to the Individual’s eligibility for an access authorization under 10 C.F.R. § 710.8.
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  Criterion L refers to information indicating that an individual has “engaged in any unusual3/

conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security.” 10 C.F.R. § 710.8(l).

  The Notification Letter states “it is [the DOE Psychiatrist’s] opinion that [the Individual]4/

exercises poor judgment because he has not distanced himself from others who use marijuana.”
DOE Ex. 3 at Enc.  2.  The DOE Psychiatrist actually opined that the Individual used poor judgment
in using marijuana when he does not like it and knows it is illegal.  DOE Ex.  6 at 6.

DOE Ex.  3 at Enc.  2.  In the August 4, 2004 Notification Letter to the Individual, the Local
Security Office cited the Individual’s answer of “yes” on his QNSP when asked if he had
ever used marijuana, as the derogatory information that created a substantial doubt as to
the Individual’s eligibility for an access authorization under 10 C.F.R. § 710.8(l) (Criterion
L).   The Notification Letter also cited that part of the PSI where the Individual told the3/

PSS that he had last used marijuana approximately five months prior to the completion of
the QNSP.  In addition, he volunteered that his domestic partner had a prescription under
state law for medicinal marijuana.  Finally, the Notification Letter referred to the DOE
Psychiatrist’s statement that the Individual used poor judgment.   DOE Ex. 3 at Enc. 2.4/

Use of illegal drugs always raises security concerns.  In response to the concerns, however,
the Individual maintains that he never used marijuana when he held an access
authorization previously and he would not use it if he held an access authorization.  The
facts in this case, those which raised the security concerns, are not in dispute.  

 Upon receipt of the Notification Letter, the Individual requested a hearing.  The DOE
transmitted the hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  10 C.F.R. § 710.25(a), (b).
I convened a hearing in this matter as prescribed by the DOE regulations.  10 C.F.R.
§ 710.25(g). 

III. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued access
authorization eligibility." 10 C.F.R. § 710.10(a).   After a question concerning an individual’s
eligibility for an access authorization has been properly raised, the burden shifts to the
individual, who must come forward with convincing evidence that “the grant or
restoration of access authorization to the individual would not endanger the common
defense and security and would be clearly consistent with the national interest.”  See
10 C.F.R. § 710.27(a).
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In considering the question of the Individual's eligibility for access authorization, I have
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.

After consideration of all the relevant information in the record, I conclude that the security
concerns raised by the derogatory information have been mitigated.  Consequently, it is
my decision that the Individual’s access authorization should be granted.

IV.  The Hearing

At the hearing, the Individual was represented by an attorney.  The Individual offered his
own testimony as well as the testimony of four co-workers, two long-time family friends,
and  his domestic partner.  The Local Security Office presented two witnesses, the DOE
Psychiatrist and the DOE Personnel Security Specialist (PSS).  The local DOE Office also
entered twelve exhibits into the record.  The Individual entered four exhibits into the
record.

The core concern in the present case is whether the Individual lacks judgment and
reliability.  At the Hearing, the DOE Psychiatrist confirmed his opinion that the Individual
showed poor judgment in using marijuana while knowing it is an illegal substance.
Transcript of Hearing (Hearing Tr.) at 192–194.  The DOE Psychiatrist did not find that the
Individual was substance dependent.  Id. at 192-193.  The DOE Psychiatrist testified that
the Individual has been very honest during the entire process and did not marginalize his
use of marijuana.  Id.  at 197.   

The PSS testified that a security concern is raised when an individual associates with
individuals who are involved with illegal drug use.  Id.  at 50.  The PSS indicated that
DOE’s concern is that the Individual associates with, and in this instance lives with, a
person who uses an illegal substance.  Id.  at 70.  The PSS stated, however, that if the
Individual was friends with individuals who used marijuana for medicinal purposes, but
did not do so in the Individual’s presence, there would not be a security concern.  Id.  at 67-
68. 

The Individual’s supervisor testified on his behalf.  He stated that the Individual is
conscientious and reliable.  Id. at 33.  His supervisor testified that when there is a discussion
of taking an easier way to do something, the Individual often points out the risks and keeps



-5-

  A source code is the form in which a computer program is written by the programmer. Source code is5/

written in some formal programming language which can be compiled automatically into object code or
machine code or executed by an interpreter.  Dictionary.com. The Free On-line Dictionary of Computing,
Denis Howe. http://dictionary.reference.com/browse/source code (accessed: October 04, 2006).  A computer
program’s source code is the collection of files that can be converted from human-readable form to an
equivalent computer-executable form.  http://en.wikipedia.org/wiki/source_code.

the team on track.  Id. at 31.  His supervisor stated that the Individual is very open and
honest.  Id. at 45.   

A current co-worker of the Individual testified that the Individual has good organizational
skills.  Id.  at 91.  In addition, the Individual has created a website to make work-related
information available to those who need it within his working group.  Id.  The current co-
worker testified that the Individual is very hard working and very diligent.  Id.  at 95.  The
Individual has never been dishonest with the co-worker.   Id.  at 96.  

A previous co-worker, who worked with the Individual during a previous period when
the Individual held an access authorization, testified.  He testified that the Individual was
honest, trustworthy, and reliable.  Id.  at 84.  The Individual was responsible for and
successfully guarded the security of a source code  for a product the company was5/

developing.  Release of the source code could have seriously damaged the product.  Id.  

A previous supervisor also testified for the Individual.  He stated that the Individual was
honest and reliable.  Id.  at 101, 103.  According to his testimony, the Individual always told
the absolute truth, even if he made a mistake that would have been easy to conceal.  Id.  at
103.  

Two long-time family friends testified for the Individual.  The first witness was the
Individual’s pastor when he was a youth.  He testified that he had contact with the
Individual a couple of times a week during the Individual’s teenage years and that his
daughter remained in contact with the Individual so he heard about the Individual’s
activities in the following years.  Id.  at 110.    The witness asserted that the Individual was
truthful and had integrity.  Id.  at 111.   The second long-time family friend was the pastor’s
wife.  She stated that she had frequent contact with the Individual while he was growing
up because she conducted a singing group that he was involved in.  Id.  at 119.  She testified
that he was a very caring, very honest person.  Id.  at 120.  She stated that he did not give
in to peer pressure and was a leader in the group.  Id.  

The Individual’s domestic partner testified.  He stated that they have been together 13
years.   Id.  at 126.  The partner testified that he has a state-authorized prescription for
medicinal marijuana.  Id.  at 131.  He has used his prescribed marijuana only once in the last
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eight months.  Id.  at 132.  He stated that he smokes it in the attached garage of the home
he shares with the Individual.  Id.  at 135.  The Individual is never present when he smokes
the marijuana.  Id.  at 136.   The partner stores his medicinal marijuana with his other
medications.  Id.  He testified that the Individual is the most honest person he has ever met.
Id.  at 142.  He continued that often it can be disturbing because he is very, very honest
about everything.  Id. 

The Individual testified on his own behalf.  He testified that in 1978, after his first year in
college, he tried marijuana.  Id.  at 154.  He stated that during the 20 years he held an access
authorization, he never smoked marijuana.  Id.  at 159.  After he left the position that
required an access authorization, he tried marijuana two to three times.  Id.  at 159-160.  He
did not inhale the marijuana.  Id.  He also testified that he is not present in the garage when
his partner smokes the medicinal marijuana.  Id.  at 162.  He stated that it is possible he
walked through the garage when the partner was smoking.  Id.  He wanted to be as honest
as possible, so in his PSI, he stated it was  possible he was present.  Id.  He testified that he
not in the vicinity of people that smoke marijuana.  If he is present, people do not smoke
it, because they know he does not like it.  Id.  

V.  Findings and Conclusions

After reviewing the testimony presented in this case as well as the other evidence
contained in the record, I find that the Individual did use poor judgment in using
marijuana on a couple of occasions.  This poor judgment does raise a security concern.
However, I find that the Individual has mitigated this concern.  Initially, I note that the last
possible usage of marijuana occurred in 2002, well over two years prior to the hearing.
During the time the Individual held an access authorization previously, there was no
allegation of drug use, and he testified he did not use marijuana or any other illegal drug.

Under Criterion L, derogatory information consists of information that the individual has

engaged in any unusual conduct or is subject to any circumstances which
tend to show that the individual is not honest, reliable, or trustworthy; or
which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual
to act contrary to the best interests of the national security.

10 C.F.R. § 710.8(l).  I believe that the testimony at the Hearing showed that the Individual
is honest, reliable, and trustworthy.  His co-workers, both past and present, testified that
he can be trusted to keep important information confidential.  The Individual was chosen
to safeguard the sources codes of projects at two previous employers.  His release of the
source codes would have been detrimental to his employers and valuable to competitors.
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I heard testimony that he is honest in his relationships to the point that he does not tolerate
lying. 

The second part of Criterion L regards pressure, coercion, exploitation, or duress that
would cause the Individual to be subject to blackmail.  The Individual’s association with
people who use marijuana for medicinal purposes is known.  He testified that, as did his
domestic partner, it is not something that he keeps hidden.  This behavior by the Individual
also tends to show that he is honest.  The testimony of his supervisor confirms this. 

I was convinced by the Individual’s witnesses that he is an honest individual who is
trustworthy and reliable.  I do not believe in this case his limited association with
individuals who use medicinal marijuana to be a deterrent to his holding an access
authorization.  The Individual does not use marijuana.  Although it is present in his home,
his partner keeps only a minimal amount in the house.  I do not believe that the Individual
would be subject to pressure, blackmail, or other coercion.  

VI. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raises a
doubt regarding the Individual’s eligibility for a security clearance.  However, I find
sufficient evidence in the record to mitigate any concern raised.  Therefore, I conclude that
restoring the Individual’s access authorization would not endanger  the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should be restored.  

The review procedures applicable to proceedings under Part 710 were revised effective
September 11, 2001.  66 Fed.  Reg.  47061 (September 11, 2001).  Under the revised
procedures, the review  is performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: November 9, 2006



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 8, 2005 
 
Case Number:   TSO-0193 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXX(“the Individual”) 
for continued access authorization. This Decision will consider whether, based on 
the testimony and other evidence presented in this proceeding, the Individual’s 
suspended access authorization should be restored. For the reasons detailed 
below, it is my decision that the access authorization should not be restored. 
 
I. APPLICABLE REGULATIONS 

 
The regulations governing an individual’s eligibility for access authorization (also 
“security clearance”) are set forth at 10 C.F.R. Part 710, “Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” An individual is eligible for access authorization if such authorization 
“would not endanger the common defense and security and would be clearly 
consistent with the national interest.” 10 C.F.R. § 710.7(a). “Any doubt as to an 
individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Department of the Navy v. Egan, 484 U.S. 
518, 531 (1988) (the “clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should err, if they must, on 
the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) 
(strong presumption against the issuance of a security clearance).  
 
If a question concerning an individual’s eligibility for a clearance cannot be 
resolved, the matter is referred to administrative review. 10 C.F.R. § 710.9. The 
individual has the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing officer. Id. § 
710.21(b)(3). The burden is on the individual to present testimony or evidence to 
demonstrate that he is eligible for access authorization, i.e., that access 
authorization “will not endanger the common defense and security and will be 
clearly consistent with the national interest.” Id. § 710.27(a). 
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In September, 2004, the DOE notified the Individual that it possessed derogatory 
information that created a substantial doubt as to the Individual’s continued 
eligibility for an access authorization under 10 C.F.R. § 710.8, paragraphs (f)1 
and (h)2.  Attachment, Notification Letter (Notification Letter Attachment) dated 
September 15, 2004.3  The letter advised the Individual of his right to request a 
hearing in the matter and he did so.  The DOE forwarded the request for a 
hearing to the Office of Hearings and Appeals (OHA) and I was appointed to 
serve as Hearing Officer. 
 
II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE facility in a position 
that requires him to have an access authorization.  On November 11, 2003, the 
Individual was stopped and charged with Driving Under the Influence (DUI) of 
alcohol.  The Individual reported the incident and, on February 23, 2004, a 
Personal Security Interview (PSI) was conducted in order to resolve any 
“questions as to (his) continued eligibility for a DOE access authorization or 
security clearance.” PSI at 2.   According to the Individual, he was charged with 
DUI, booked and released. PSI at 7.  Subsequently he appeared in court on 
November 19, 2003: 
 

[T]he judge asked me what had happened and, of course, the (arresting) 
officer was there present.  And I told . . . him exactly what I told you (the 
PSI interviewer about the incident).  So the officer agreed and, and the 
judge didn’t dismiss it (the DUI charge), but he brought it down to a 
Reckless from a DUI for the simple matter that it really wasn’t my fault for 
swerving ‘cause of that other individual that cut in front of me.  So he 
agreed to drop the, the DUI and charge me with, uh, Reckless (driving). 

 
PSI at 11-12. 
 
Thus the Individual stated that the charge was reduced from DUI to reckless 
driving, he was fined and required to perform 24 hours of community service, to 
undertake a drug and alcohol screening assessment and to attend a substance 
abuse victim impact panel. PSI at 10-12.   It appears from the PSI Transcript 
that the drug and alcohol screening assessment may have produced a 
recommendation for substance abuse treatment. PSI at 11.  
 

                                                 
1  (f) Deliberately misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire, a 
Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications statement, a personnel security interview, 
written or oral statements made in response to official inquiry on a matter that is relevant to a determination regarding eligibility 
for DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31. 
 
2  (h) An illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause, a significant defect in judgment or reliability. 
 
3 There is no charge under 10 C.F.R. § 710.8(j). 
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During the course of the PSI, it developed that in his letter reporting the 
November 11, 2003, incident, the Individual had stated that the DUI offense was 
his first.  PSI at 15.   However, the interviewer pointed out that the Individual 
also reported a Driving While Intoxicated (DWI) charge in 1992. PSI at 16.   The 
Individual responded that the statement in the November 11 report was an 
error. PSI at 15.   There is also some discussion of a 1968 event involving the 
Individual, reckless driving and an accident.  PSI at 25.   The Individual denied 
alcohol was involved in the 1968 event. 
 
The PSI was apparently not dispositive of the security concerns.  As a result, the 
Individual underwent a psychiatric interview and evaluation on April 27, 2004. 
 
For the interview, the psychiatrist was asked by DOE to consider four questions: 
 

a. Has the subject been or is the subject a user of alcohol habitually to 
excess or is he alcohol dependent or suffering from alcohol abuse? 

b. If so, is there adequate evidence of rehabilitation or reformation? 
c. If not rehabilitated or reformed, what length of time and type of 

treatment would be necessary for adequate evidence of rehabilitation or 
reformation? 

d. Does the subject have an illness or mental condition which causes, or may 
cause, a significant defect in judgment or reliability? 

 
Report of April 27, 2004, psychiatric interview at 2 (the “PSY Interview”). 
 
The psychiatrist responded “yes” to question a. – that the Individual is a user of 
alcohol habitually to excess – but that the Individual is not alcohol dependent. 
PSY Interview at 24-5.    As to question b., the psychiatrist answered “no.”  PSY 
Interview at 26.  The doctor observed that the Individual was showing some 
evidence of rehabilitation but, because he was still drinking, the evidence of 
rehabilitation or reformation was not “adequate.”  PSY Interview at 26.   
 
To question c. – what length of time and type of treatment would be necessary 
for adequate evidence of rehabilitation or reformation? – the psychiatrist 
responded at length: 

 
As adequate evidence of rehabilitation the (Individual) can do one of the 
following: 

 
(1)  Produce documented evidence of attendance at Alcoholics 
Anonymous for a minimum of 100 hours with a sponsor, at least 
once a week, for a minimum of one year and be completely  
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abstinent from alcohol and all non-prescribed controlled substances 
for a minimum of 1 year following the completion of (the AA) 
program = 2 years of sobriety. 
 
(2)  Satisfactorily complete a minimum of 50 hours of a 
professionally led, substance abuse treatment program, for a 
minimum of 6 months, including what is called “aftercare” and be 
completely abstinent from alcohol and all non-prescribed controlled 
substances for a minimum of 1 ½ years following the completion of 
this program = 2 years of sobriety. 

 
Given that the subject has had two DUI arrests while holding a NNSA “Q” 
access authorization and given that the last DUI (November, 2003) 
occurred while he was in PSAP as a Security Police Officer, any future 
resumption of drinking alcohol or using non-prescribed controlled 
substances will be evidence that the subject is not showing adequate 
evidence of rehabilitation. 
 
As adequate evidence of reformation there are two alternatives: 
 

(1) If the subject goes through one of the two rehabilitation 
programs listed above, then 2 years of absolute sobriety 
would be necessary to show adequate evidence of reformation. 

(2) If the subject does not go through one of the two rehabilitation 
programs listed above, then 3 years of absolute sobriety 
would be necessary to show adequate evidence of reformation. 

 
For the reasons given above any future resumption of drinking alcohol or 
using non-prescribed controlled substances will be evidence that the 
subject is not showing adequate evidence of reformation. 

 
PSY Interview at 26-7. 
 
Due to the diagnosis of alcohol abuse, in response to question d. – “Does the 
subject have an illness or mental condition which causes, or may cause, a 
significant defect in judgment or reliability?” – the psychiatrist responded “yes.” 
PSY Interview at 28.   
 
Based on the foregoing, the September 13, 2004, Notification Letter was issued 
to the Individual. 
 
 



 5

III. NOTIFICATION LETTER AND RESPONSE 
 
The bases for the Notification Letter are: 
 

During a PSI . . . (the Individual) denied that his arrest in 1968 for Reckless 
Driving, and which resulted in an accident, was the result of alcohol.  
However, approximately two months later during a DOE-consultant 
psychiatric evaluation (the Individual) told (the psychiatrist) that he had 
consumed 7 or 8 beer(s) prior to the arrest in 1968 and he was not charged 
with DUI because he was under 18 years old. 
 

. . . . 
 
In his report dated April 27, 2004 . . . (the DOE-consultant psychiatrist) 
indicated that (the Individual) was a user of alcohol habitually to access at 
least in 1967, the mid 1970’s to 1990, and in 2003 and he is currently 
suffering from Substance Abuse, Alcohol.  (The Individual) does have a 
mental condition (Substance Abuse, Alcohol) that causes or may cause a 
significant defect in judgment or reliability. 

 
Notification Letter Attachment. 
 
The Notification Letter goes on to enumerate the 1968, 1992 and 2003 arrests 
and associated alcohol involvement. 
 
In response, the Individual points out that the formal documents relating to the 
1968 and 1992 incidents do not include alcohol and, therefore, his responses to 
questions in the PSI and security questionnaires are correct.4  He makes the 
same point concerning the 2003 arrest, i.e. that the final determination reads 
Reckless Driving, not DWI.  Concerning judgment and reliability, the Individual 
states that he has made decisive and important decisions without supervision for 
his 13 years of employment, and therefore has no defect in judgment or 
personal reliability. Individual’s Exhibit 2.   
 
IV. THE HEARING 
 
Attending the Hearing were the Individual and his attorney, DOE Counsel and 
the DOE-sponsored psychiatrist.  One witness testified on behalf of the  
 

                                                 
4  However, in the past the Individual has handled this question differently:  “QNSP, 09/12/96, PART II FOR PSAP:  23 YOUR 
POLICE RECORD D. Have you ever been charged with or convicted of any offenses related to alcohol or drugs?  YES, 03/92, DWI, 
Charges Dropped.” 
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Individual.  The DOE psychiatrist remained present during the entire Hearing in 
order to receive any information that might affect his opinion and diagnosis.  
 
DOE Counsel outlined the matters that had led to the Notification Letter, i.e., the 
November 11, 2003, DUI arrest leading to the PSI and the psychiatrist interview. 
Transcript of the November 16, 2005, Hearing (hereinafter “Tr.”) at 7-8.  DOE 
counsel noted that during the PSI the Individual “denied that his arrest in 1968 
for reckless driving . . . was the result of alcohol.” Tr. at 9.    “However, 
approximately two months later, during a DOE consultant psychiatrist evaluation, 
(the Individual told the psychiatrist) that he had consumed seven or eight beers 
prior to the arrest in 1968 and that he was not charged with DUI because he was 
under 18 years old at the time.” Tr. at 9.  This relates to his alcohol 
consumptions and the 10 C.F.R. § 710.8(h) concern cited in the Notification 
Letter.  
 
DOE counsel also pointed out the psychiatrist’s diagnosis of alcohol abuse and 
the attendant possibility of a defect in judgment or reliability, and added that – 
contrary to the Individual’s statements -- there is evidence of alcohol 
involvement in the 1992 and 1968 driving-related arrests. Tr. at 9.  This is the 
heart of the paragraph (f) concern.   
 
The Individual’s attorney provided material from an outpatient recovery program 
showing the Individual’s regular attendance for a total of 56 hours during the 
period May 25, 2005 through November 11, 2005.  According to the Individual, 
all participants in the program are tested for the presence of alcohol before each 
session and he had never tested positive. Tr. at 46.  The Individual claims 
abstinence from alcohol for approximately 17 months as of the date of the 
hearing. Tr. at 73. 
 
The witness for the Individual is a manager for his employer.  He testified to 
knowing the Individual for approximately 13 years on the job and that he was a 
good employee who was required to -- and did -- exercise good judgment in his 
work.  The witness also testified that he had seen the Individual’s work record 
and it did not reflect any disciplinary actions or any other derogatory 
information.5  He stated he had never seen nor known the Individual impaired on 
or off the job. 
 
The DOE-sponsored psychiatrist outlined the bases for his diagnosis of the 
individual and the findings in the PSY Interview, namely, that the Individual was 
abusing alcohol and uses alcohol habitually to excess. Tr. at 67.  As to whether 
the Individual had satisfied the doctor’s recommendations for rehabilitation and 
reformation, the psychiatrist testified “no, he has not.” Tr. At 69.  The doctor  
 
                                                 
5  Quoting employer’s personnel records:  “On 12/11/97, [the Individual] was given 30 day disciplinary suspension.  He was on leave 
without pay from 12.11.97 to 01/10/98. PSY Interview at 13. 
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also testified that the Individual “needs to be abstinent for another . . . year-and-
a-half.” Tr. at 70. 
 
At this point the Individual’s attorney pointed out that the Individual had been 
“abstinent first (for about) 12 months . . . and then the counseling program.” Tr. 
at 73.  That makes about 17 months, according to the Individual’s attorney.  The 
DOE-sponsored psychiatrist responded “(t)hat’s not what I wanted for him . . . I 
wanted him to go through the program and then to have a year-and-a-half after 
the program, to make sure that what he learned in the program was being 
implemented or effective . . . I wanted a total of two years of sobriety.” Tr. at 
73. 
 
In sum, the psychiatrist testified that: “My opinion is that his risk of relapse in 
the next five years is easily 25 percent.  So it’s not where I want it to be.” Tr. at 
77.  I understand this to mean that the risk of relapse is unacceptably high, 
precluding a finding that the Individual is rehabilitated or reformed.  There 
followed an extended colloquy between the Individual’s attorney and the DOE-
sponsored psychiatrist which, concerning relapse, included the following 
testimony of the doctor: 
 

a [judge’s] release order (for the Individual) signed 11/11/03 . . . says not 
to possess or consume alcohol.  (That’s) significant . . . because here, you 
know, the court is telling him not to drink, and he drank; he has an 
interview with the personnel security specialist, he says he’s not going to 
drink, and he drank; I interview him a couple months later, and he tells 
me he’s not going to drink again, and he drank. 
 

* * *  
 
So, to me, that was significant that you (the Individual) were under court 
order not to drink and you drank 

 
Tr. at 96. 
 
Finally, sua sponte, the psychiatrist stated: 
 

One of the other things I would have found very useful is if you (the 
Individual) had anybody that . . . could corroborate that you haven’t been 
drinking, because that’s one of the thing I didn’t hear. 
 
So, I’m just saying, in terms of all the things that I took into consideration 
in making my opinion, anybody – I mean, your family members, people 
that are your friends, anybody that you could have presented that could  
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have corroborated that you haven’t been drinking could have – it could 
have been favorable for me to hear that, because everything I’m basing 
my opinion on is just basically what you’re saying.  

 
Tr. at 107. 
 
IV. STANDARD OF REVIEW  
 
Applicable DOE regulations state: "The decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the 
relevant information, favorable or unfavorable, as to whether the granting of 
access authorization would not endanger the common defense and security and 
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  In 
resolving questions about the individual’s eligibility for access authorization, I 
must consider the relevant factors and circumstances connected with the 
individual’s conduct, set out in Section 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledgeable participation; how recently and often the conduct 
occurred; the age and maturity of the individual at the time of the conduct; 
whether participation was voluntary; rehabilitation, reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors. 
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized 
when the existence of derogatory information leaves unresolved questions about 
an individual’s eligibility for access authorization.  A hearing is “for the purpose of 
affording the individual an opportunity of supporting his eligibility for access 
authorization.” 10 C.F.R. § 710.21(b) (6).  Once DOE has presented derogatory 
information affecting an individual’s eligibility for access authorization, the 
individual must come forward with evidence to convince DOE that restoring his 
or her access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national interest.” See, e.g., 
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,511 
(1995), and cases cited therein.  Any doubt regarding an individual’s eligibility for 
access authorization shall be resolved in favor of the national security. 10 C.F.R. 
§ 710.7(a). For the reasons discussed below, it is my opinion that the individual 
has not resolved the concerns in the Notification Letter, and should not be 
granted access authorization at this time. 
 
V. OPINION 
 
I find the psychiatrist’s opinion and strong testimony to be dispositive.  The 
Individual has taken some steps towards rehabilitation but they are well short of 
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what was recommended.6  And there are no countervailing considerations.  
Furthermore, misstatements, contradictions and testimony in the record suggest 
that the Individual’s claims of abstinence should not be accepted without 
independent support.  Therefore, I conclude that the concerns in the Notification 
Letter that involve 10 C.F.R. § 710.8(h) are unresolved and the request for 
reinstatement of the personnel security clearance should be denied. 
 
There was no direct testimony about the 10 C.F.R. § 710.8(f) concerns of the  
Notification Letter.  These are that the Individual: 
 

Deliberately misrepresented, falsified, or omitted significant information 
from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or 
National Security) Positions, a personnel qualifications statement, a 
personnel security interview, written or oral statements made in response 
to official inquiry on a matter that is relevant to a determination regarding 
eligibility. 

 
Notification Letter Attachment. 
 
Misstatements by the Individual, such as whether alcohol was involved in the 
1968 accident, and the misreporting of the 2003 DUI arrest as unique, are 
troubling.  However, the first was approximately 37 years ago and the second 
related to an event in 1992.7  Taken alone, each might be minimized as memory 
lapses or confusion as to what was to be reported.  On the other hand, the 
record, the PSI transcript and the PSY Interview report include quite a few other 
lapses as well as contradictions. 
 
The drinking that the Individual recounted in the psychiatric interview is quite 
different in volume and frequency than what emerged in the Personnel Security 
Interview.  For example, in response to questions from the DOE personnel 
security specialist about his alcohol consumption before the November 2003 
traffic incident, the Individual answered “two beers” and  “four glasses” of wine. 
PSI at 7-8.  In response to the Psychiatrist, he answered “four to five beers . . . 
and then half a bottle of wine.” PSY Interview at 18. 
 
The PSY Interview also recounts the basis for a disciplinary action (FN 3) noted 
in the Individual’s personnel records: 
 

                                                 
6  See, e.g., Case No. VSO-0015, affirmed by OSA, 1995, rehabilitation insignificant. 
7  Under other circumstances the Individual has recounted the 1992 event differently.  See note 4, supra. 
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New Information: Incident report was received on 12/1997, stating the 
following:  Subject [the Individual] approached his employer through a 
union steward and revealed that he had divorced his spouse in January 
1996 and had never taken her off of his insurance.  Subject’s employer 
continued to pay the premiums for her . . . subject indicated that he didn’t 
realize that this information had to be reported to his company.  However, 
in August 1997, the subject had to complete a new form for the 
company’s changeover to [a different] insurance on which he continued to 
list his ex-spouse, therefore continuing to make her eligible for medical 
and dental coverage.  This improper completion of the form continued to 
cost the company money. 

 
PSY Interview at 15. 
 
In sum, the record contains many inconsistent or at least artful answers, 
different versions of events, and other contradictions -- too many to be 
dismissed as carelessness or faulty recollection.  Therefore, aside from the 
alcohol problems, I do not believe I could conclude that the 10 C.F.R. § 710.8(f) 
security concerns have been alleviated. 
 
VI. CONCLUSION 
 
The Individual has not resolved the Criteria F and H concerns set forth in the 
Notification Letter. Therefore, I cannot conclude that restoring the Individual’s 
access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). 
Accordingly, the Individual’s access authorization should not be restored. 
 
The parties may seek review of this Decision by an Appeal Panel under the 
regulation set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard T. Tedrow 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  February 1, 2006 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
     December 28, 2005 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  March 8, 2005 
 
Case Number:  TSO-0194 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter “the Individual”) 
for continued access authorization.  This Decision will consider whether, based on the testimony 
and other evidence presented in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons set forth below, it is my decision that the Individual’s access 
authorization should not be restored.   

 
I. APPLICABLE REGULATIONS 

 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” 
 
An Individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”   
10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.; see generally Dept. of the Navy v. Egan, 484 U.S. 
518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates that 
“security clearance determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of a 
security clearance).  Thus, the standard for eligibility for a clearance differs from the standard 
applicable to criminal proceedings in which the prosecutor has the burden of proof.   
 
If a question concerning an individual’s eligibility for a clearance cannot be resolved, the matter 
is referred to administrative review.  10 C.F.R. § 710.9.  The individual has the option of 
obtaining a decision by the manager at the site based on the existing information or appearing 
before a hearing officer.  10 C.F.R. § 710.21(3).  Again, the burden is on the individual to 
present testimony or evidence to demonstrate that he is eligible for access authorization, i.e. that 
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access authorization will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).  
 

II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
him to have an access authorization.  On a March 2002 Questionnaire for Sensitive Positions 
(QNSP), the Individual indicated that he filed for a Chapter 7 Bankruptcy in June 1994.  DOE 
Exhibit (Ex.). 7 at 8. On that QNSP, the Individual also noted that in 1999 he became delinquent 
in several credit and consumer accounts.  Id. at 9.  Based on the information listed on the March 
2002 QNSP, the Individual was then referred for Personnel Security Interviews (PSI) in October 
2002 and in January 2004.    During the October 2002 PSI, the Individual discussed the 1994 
Chapter 7 Bankruptcy and the delinquent consumer accounts.  He stated that the debt discharged 
in the bankruptcy proceeding was primarily old student loans and medical bills.  DOE. Ex. 8 at 
13.  The Individual also stated that he became delinquent in several consumer and credit 
accounts as a result of the accumulation of ordinary living expenses.  Id. at 21.  The Individual 
stated that he intended to repay the debt and agreed to set up repayment plans to achieve that 
goal.  Id. at 19, 22-23.  During the January 2004 PSI, the Individual stated that he had not 
resolved his outstanding debts.  DOE Ex. 6 at 9.  He stated that he lacked sufficient funds to pay 
down the debt.  Id.  Following the PSI, in June 2005, the Individual filed another Chapter 7 
Bankruptcy.  Individual’s Ex. B. 
 
In September 2004, the DOE notified the Individual that his 1994 bankruptcy filing and his 
inability to resolve his outstanding debt after informing the DOE that he would do so constituted 
derogatory information that created a substantial doubt as to the Individual’s continued eligibility 
for access authorization under 10 C.F.R. § 710.8(l) (Criterion L).1  Notification Letter, 
September 14, 2004.  Upon receipt of the Notification Letter, the Individual requested a hearing 
in this matter.  See Individual’s Letter, October 5, 2004.  The DOE forwarded the request to the 
Office of Hearings and Appeals (OHA).  The OHA Director appointed me to serve as the hearing 
officer.   
 
A hearing was held in this matter and the Individual represented himself.  The Individual offered 
his own testimony, as well as that of his wife, his manager, and his team leader.  The local DOE 
office did not present any witnesses.     
 

III. THE HEARING 
 
The Individual did not dispute the matters giving rise to the Notification Letter, i.e. the 1994  
Chapter 7 Bankruptcy filing and his failure to resolve his outstanding debt after telling the DOE 
he would do so.  Instead, he testified that after the recent discharge of his debt in bankruptcy he 
is in a better position to manage his finances in the future and that he is honest, reliable, and 
trustworthy.  The following discussion highlights portions of the hearing testimony relevant to 
that contention.    

                                                 
1  The Individual filed for his 2005 bankruptcy after the date the Notification Letter was sent to him and therefore 
the 2005 bankruptcy is not referenced in that letter.  
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A. The Individual  
 
The Individual testified about the circumstances leading up to the 1994 bankruptcy filing.  
Transcript (hereinafter “Tr.”) at 21-22.  He stated that the debt included in that filing was 
primarily from student loans and medical bills.  Tr. at 23.  The Individual stated that the 2005 
bankruptcy filing resulted from accumulated consumer credit debt that he was unable to repay.  
Tr. at 22.  According to the Individual, he wanted to resolve his financial problems, but did not 
believe he had many options at the time other than bankruptcy.  Tr. at 60.  The Individual stated 
that he was hopeful that once his debt was discharged in the 2005 bankruptcy that he would be in 
a “fairly decent position.”  Tr. at 52.  He further stated: 
 

Once I come out of the bankruptcy, I’ll be in fairly decent shape, because I’m – 
you know, I should be getting, you know, a three-and-a-half to four percent raise 
at the end of September, I’ve got the car paid off, insurance is down, those kinds 
of things, and I’m not intending to take on any – any debt at all, you know, 
keeping myself free, and I should be in better shape.  

 
Tr. at 61.  The Individual indicated that since he had repaid his automobile loan in full and 
obtained less expensive insurance, he now had more money available to cover expenses.  Tr. at 
24-25.  The Individual stated that he did not currently have a monthly budget for his finances, 
but that he was going to try to develop one.  Tr. at 62.  The Individual also stated “I’ve finally 
gotten to a place where I think I’ve – you know, I can finally get by on what I’m actually 
making…and I haven’t felt that way in many years.”  Tr. at 71.   
 
B. The Individual’s Wife 

 
The Individual’s wife discussed her family’s financial situation.  She stated,  
 

It’s a situation where – where we’ve incurred different expenses, but having to 
meet, you know, just basic necessities, you know, our utilities and other daily 
expenses, it’s been very difficult, and these have to be met.  It’s not – it isn’t the 
situation where we’re just spending our money extravagantly and buying 
luxurious things, you know.  It’s been a struggle.  I can’t understand – you know, 
I’ve asked him myself, you know, “Why can’t we make it?”  I don’t like to live 
our life without integrity, and not be able to – you know, say that we’re going to 
pay and then we’re not able to.  

 
Tr. at 13-14.  The Individual’s wife stated that the family’s money is used to pay for food, gas, 
basic utilities, and, when necessary, clothing.  Tr. at 14.  The Individual’s wife also stated that 
the Individual handled most of the family’s finances, but that she would ensure that they did not 
continue to have financial problems.  Tr. at 19, 24, 26.  
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C. Individual’s Manager 
 
The Individual’s manager described the Individual as an “excellent employee.”  Tr. at 29.  
According to the manager, the Individual was a “very hard worker, always on time, and, you 
know, stays late if need be.”  Id.  The manager stated that the Individual was honest, reliable and 
trustworthy.  Tr. at 30.  He stated that the Individual maintained a good attitude and was a 
positive influence on his team.  Tr. at 37.  When asked about the Individual’s income, the 
manager stated that he believed the Individual made “good money” and that the contractor paid 
its employees “competitive” rates.  Tr. at 33-34.     
 
D. Individual’s Team Leader  
 
The Individual’s team leader stated that the Individual’s work was excellent.  Tr. at 41.  He 
stated that even knowing about the Individual’s two bankruptcy filings he did not have concerns 
regarding the Individual’s honesty, reliability and trustworthiness.  Tr. at 41-42.  The team leader 
stated that there was never any indication that the Individual’s personal problems were affecting 
his work.  Tr. at 46.  The team leader also stated that in his experience with the Individual, the 
Individual appeared to be frugal and did not spend much money.  Tr. at 43, 45.   
 

IV. STANDARD OF REVIEW 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been received and a 
question concerning an individual’s eligibility to hold an access authorization has been raised, 
the burden shifts to the individual to prove that “the grant or restoration of access authorization 
to the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In considering derogatory information, the DOE weighs various 
factors including the nature of the conduct at issue, the frequency or recency of the conduct, the 
absence or presence of reformation or rehabilitation, and the impact of the foregoing on the 
relevant security concerns.  10 C.F.R. § 710.7(c).  The ultimate decision concerning eligibility is 
a comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a).  
 

V. SECURITY CONCERN 
 
 The derogatory information concerning Criterion L centers on the Individual’s financial 
problems.  Criterion L concerns conduct tending to show that the Individual was “not honest, 
reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l).   
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Bankruptcy is a legal means of resolving financial problems and becoming free of debt.  
However, bankruptcy raises security concerns to the extent that it illustrates a pattern of financial 
irresponsibility or difficulty.  A pattern of financial irresponsibility may indicate that an 
individual is not honest, reliable or trustworthy and could make an individual susceptible to 
blackmail or coercion.  See, e.g., Personnel Security Hearing, Case No. VSO-0081, 25 DOE  
¶ 82,805 (1996).  The Individual’s 1994 bankruptcy filing and the Individual’s failure to manage 
his finances responsibly after telling the DOE that he would do so gave rise to security concerns 
regarding the Individual’s honesty, reliability, and trustworthiness.  Given the Individual’s well-
documented financial difficulties, the local security office had more than sufficient grounds to 
invoke Criterion L.   
 

VI. FINDINGS OF FACT AND ANALYSIS 
 
The Individual does not dispute the nature of his financial difficulties.  Rather, he maintains that 
his financial problems have been resolved through his recent bankruptcy and, therefore, are no 
longer a threat to his honesty, reliability and trustworthiness.  Thus, the only issue to be resolved 
is whether the Individual has presented sufficient evidence to support that contention.   
 
The testimony and evidence in this case does not support the conclusion that the Criterion L 
security concern has been fully resolved.  The Individual stated that he was now in a better 
position to better manage his finances in the future.  The Individual’s debt was discharged in 
bankruptcy in October 2005.  Individual’s Ex. C.  According to the Individual, he has more 
money available since he repaid his automobile loan and obtained a new auto insurance policy 
with lower premiums.  The Individual’s wife also stated that she would ensure that the family’s 
finances remained under control.  However, this is insufficient to fully mitigate the DOE’s 
security concerns.   
 
In prior cases involving financial irresponsibility, we have held that “[o]nce an individual has 
demonstrated a pattern of financial irresponsibility; he must demonstrate a new, sustained pattern 
of financial responsibility for a period of time that is sufficient to demonstrate that a recurrence 
of the past pattern is unlikely.”  Personnel Security Hearing, Case No. VSO-0520, 29 DOE  
¶ 82,862 at 86,023 (2002), citing Personnel Security Hearing, Case No. VSO-0108, 26 DOE  
¶ 82,764 at 85,699 (1996).  In the present case, the Individual has not demonstrated any recent 
significant period in which he has been free from financial problems.  The Individual filed a 
Chapter 7 Bankruptcy in 1994.  In 1999, the Individual became delinquent on several consumer 
credit accounts and, in 2005, filed a second Chapter 7 Bankruptcy.  In the period between the 
first PSI in 2002 and the second PSI in 2004, the Individual did not take significant action to 
resolve his financial problems.  At the hearing, the Individual stated that he has not worked with 
a budget in the past and had not yet developed a clear budget or plan for managing his finances 
in the future.2  Despite the Individual’s contentions that he will manage his finances better in the 
future, there is no established pattern of the Individual having been able to avoid financial 
problems. Nor is there substantial evidence that the Individual has tried to improve his ability to 

                                                 
2 The Individual did submit a monthly budget after the date of the hearing in July 2005. Individual’s Ex. A-1 
(attachment in July 27, 2005 E-mail from the Individual to Richard Cronin, Hearing Officer). This budget shows a 
net surplus of $191 per month. While this budget is encouraging, there has not been sufficient time to demonstrate 
that the Individual can maintain his household within this budget.  
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deal with family finances, such as by obtaining some type of credit counseling or by attending 
some other relevant financial education program.3  I note that this does not appear to be a case 
where there is reckless spending. However, the fact remains that when an individual has 
significant financial problems, there is a security concern. While the Individual’s 2005 
bankruptcy has reduced the financial pressure on him, I simply do not have sufficient evidence 
before me to convince me that he will be able to avoid financial problems in the future.        
 

VII. CONCLUSION 
 
As explained above, I find that the Individual has not fully resolved the Criterion L concern cited 
in the Notification Letter.  Therefore, I cannot conclude that restoring the Individual’s access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Consequently, the Individual’s 
access authorization should not be restored.   
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: December 28, 2005  
 

                                                 
3 The Individual stated in an E-mail sent to me after the hearing that he was investigating attending Debtors 
Anonymous as well as reviewing various web sites concerning financial planning. E-mail from the Individual to 
Richard Cronin, Hearing Officer (July 27, 2005).  However, I have no further evidence concerning the extent of his 
participation in these activities.  
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  *  The original of this document contains information which is 
subject to withholding from disclosure under 5 U.S.C. 552.  Such  
material has been deleted from this copy and replaced with 
XXXXXX’s. 
 July 28, 2005 
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: March 9, 2005 
 
Case Number:  TSO-0196 
 
This Decision considers the eligibility of XXXXXXXXXXXXXXXX 
(hereinafter referred to as "the individual") to hold an access 
authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  As explained below, it is my decision that the 
individual=s access authorization should be restored. 
 
I.  BACKGROUND 
 
The individual is an employee of a Department of Energy (DOE) 
contractor, and was granted a DOE access authorization in 1978.  In 
August 1997, the individual submitted an Incident Report to the DOE 
indicating that he had been arrested for Driving Under the 
Influence (DUI) of alcohol.  In June 2003, the individual submitted 
an Incident Report concerning an arrest involving domestic 
violence.  In August 2003, the DOE conducted a Personnel Security 
Interview with the individual (the 2003 PSI).  In addition, the 
individual was evaluated in March 2004 by a DOE-consultant 
psychiatrist (the DOE-consultant psychiatrist), who issued a report 
containing his conclusions and observations).   
 
In September 2004, the Manager for Personnel Security of the DOE 
area office where the individual is employed (the Manager) issued a 
Notification Letter to the individual.  In this letter, the Manager 
states that the individual=s behavior has raised security concerns 
under Sections 710.8(h), 710.8(j), 710.8(l) of the regulations 
governing eligibility for access to classified material.  
Specifically, with respect to Criteria (h) and (j), the Operations 
Office finds that the DOE-consultant psychiatrist  
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diagnosed the individual as Alcohol Dependence without adequate 
evidence of rehabilitation and reformation.  The DOE-consultant 
psychiatrist also found that the individual=s alcohol dependence may 
cause a significant defect in judgment or reliability.  The 
Operations Office also refers to a diagnosis of alcohol dependence 
without rehabilitation from a counselor whom the individual 
consulted in 2003 (the individual=s counselor) and to statements 
made by the individual at his 2003 PSI.  At that PSI, the 
individual indicated (1) that he drank six to eight beers pretty 
much every day over the last five years; (2) that he occasionally 
drove a car after consuming this amount of alcohol; (3) that his 
wife told him that he had a drinking problem; and (4) that, against 
the advice of his doctor, he continues to drink alcohol while 
taking the anti-depressant, Zoloft.  
 
With respect to Criterion (l), the Operations Office cites certain 
information as indicating that the individual engaged in unusual 
conduct tending to show he is not honest, reliable or trustworthy, 
or which furnishes reason to believe that he may be subject to 
pressure, coercion, exploitation or duress.  Specifically, the 
Operations Office refers to the following two alcohol-related 
arrests: 
 

(1) In May 2003, the individual was arrested on a charge 
of Domestic Assault and the arresting officer reported 
that the individual admitted to drinking prior to the 
arrest; and 

 
(2) In March 1997, the individual was arrested for 
Driving Under the Influence of Alcohol.  He registered a 
.097 on a Breathalyzer test at the time of his arrest. 

 
See Notification Letter Enclosure 2 at 2. 
 
The individual requested a hearing (hereinafter Athe Hearing@) to 
respond to the concerns raised in the Notification Letter.  In his 
initial response to those concerns, the individual asserted that  
he Aneither agree[s] nor disagree[s]@ with the DOE-consultant 
psychiatrist=s diagnosis.  He also identifies and corrects a number 
of what he characterizes as generally slight inaccuracies in the 
DOE-consultant psychiatrist=s summary of the individual=s life 
history.  With respect to his May 2003 arrest, he stated that he 
did not assault his wife, and that the arrest was related to his 
wife=s borderline personality disorder rather than his alcohol 
consumption.  Individual=s October 7, 2004 Request for Hearing.    
 



 - 3 - 
 
 
 
The requested hearing in this matter was convened in June 2005 
(hereinafter the AHearing@).  At the Hearing, the individual and his 
counsel did not contest the DOE-consultant psychiatrist=s diagnosis 
of alcohol dependence.  Accordingly, I find that the individual 
suffers from alcohol dependence subject to Criteria (h) and (j).  
The testimony at the Hearing focused chiefly on the concerns raised 
by the individual=s past pattern of alcohol consumption, and on the 
individual=s efforts to mitigate those concerns through abstinence 
from alcohol and recovery activities.   
 
II.  REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to 
discuss briefly the respective requirements imposed by 10 C.F.R. 
Part 710 upon the individual and the Hearing Officer.  As discussed 
below, Part 710 clearly places upon the individual the 
responsibility to bring forth persuasive evidence concerning his 
eligibility for access authorization, and requires the Hearing 
Officer to base all findings relevant to this eligibility upon a 
convincing level of evidence.  10 C.F.R. '' 710.21(b)(6) and 
710.27(b),(c) and (d).   
 
A.  The Individual's Burden of Proof 

 
It is important to bear in mind that a DOE administrative review 
proceeding under this Part is not a criminal matter, where the 
government would have the burden of proving the defendant guilty 
beyond a reasonable doubt.  The standard in this proceeding places 
the burden of proof on the individual.  It is designed to protect 
national security interests.  The hearing is "for the purpose of 
affording the individual an opportunity of supporting his 
eligibility for access authorization."  10 C.F.R. ' 710.21(b)(6).  
The individual must come forward at the hearing with evidence to 
convince the DOE that restoring his access authorization "would not 
endanger the common defense and security and would be clearly 
consistent with the national interest."  10 C.F.R. ' 710.27(d).  
Personnel Security Review (Case No. VSA-0087), 26 DOE & 83,001 
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE 
& 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25 
DOE & 83,015 (1996).  The individual therefore is afforded a full 
opportunity to present evidence supporting his eligibility for an 
access authorization.  The regulations at Part 710 are drafted so 
as to permit the introduction of a very broad range of evidence at 
personnel security hearings.  Even appropriate hearsay evidence may 
be admitted.  10 C.F.R. ' 710.26(h).  Thus, by regulation and 
through our own case law, an individual is afforded the utmost  
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latitude in the presentation of evidence which could mitigate 
security concerns.     
 
Nevertheless, the evidentiary burden for the individual is not an 
easy one to sustain.  The regulatory standard implies that there is 
a presumption against granting or restoring a security clearance.  
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly 
consistent with the national interest" standard for the granting of 
security clearances indicates "that security determinations should 
err, if they must, on the side of denials"); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 
(1991) (strong presumption against the issuance of a security 
clearance).  Consequently, it is necessary and appropriate to place 
the burden of persuasion on the individual in cases involving 
national security issues.  In addition to his own testimony, we 
generally expect the individual in these cases to bring forward 
witness testimony and/or other evidence which, taken together, is 
sufficient to persuade the Hearing Officer that restoring access 
authorization is clearly consistent with the national interest.  
Personnel Security Hearing (Case No. VSO-0002), 24 DOE & 82,752 
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE 
& 82,769 (1995) (individual failed to meet his burden of coming 
forward with evidence to show that he was rehabilitated and 
reformed from alcohol dependence).   
 
B.  Basis for the Hearing Officer's Decision 
 
In personnel security cases under Part 710, it is my role as the 
Hearing Officer to issue a decision as to whether granting an 
access authorization would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.  10 C.F.R. ' 710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting 
or continuation of access authorization will not endanger the 
common defense and security and is clearly consistent with the 
national interest."  10 C.F.R. ' 710.7(a).  I must examine the 
evidence in light of these requirements, and  assess the 
credibility and demeanor of the witnesses who gave testimony at the 
hearing.  
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III.  HEARING TESTIMONY  
 
At the Hearing, testimony was received from six persons.  The DOE 
presented the testimony of the DOE-consultant psychiatrist. 1/    
The individual, who was represented by counsel, testified and 
presented the testimony of a longtime friend and Alcoholics 
Anonymous (AA) sponsor, his girlfriend, a co-worker/friend, and his 
supervisor. 
 
A.  The DOE-consultant psychiatrist 
 
The DOE-consultant psychiatrist testified that in March 2004  he 
evaluated the individual for alcohol problems and his arrest for 
domestic assault in 2003.  The DOE-consultant psychiatrist 
concluded that the individual met the criteria for alcohol 
dependence set forth in the Diagnostic and Statistical Manual for 
Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR).  At 
the Hearing, the DOE-consultant psychiatrist testified that the 
individual=s history indicated an increasing tolerance of alcohol, 
consumption of alcohol in larger amounts and for a longer period 
than intended, unsuccessful efforts to cut down or control alcohol 
use, jeopardizing important social relationships because of 
alcohol, and the use of alcohol despite knowledge that it 
contraindicated a prescription medication (Zoloft) that he was 
taking. TR at 15-23.  The DOE-consultant psychiatrist also found 
that the individual=s heavy consumption of alcohol appeared to be 
evidenced by laboratory test results indicating that the individual 
had elevated liver enzymes at the time of his March 2004 
evaluation.  See TR at 24-26 and DOE Exhibit 12.  
 
With regard to rehabilitation and reformation, the DOE-consultant 
psychiatrist testified that during his March 2004 evaluation, he 
believed that the individual did not seem to have an appreciation 
that alcohol was a problem for him.  TR at 23.  He testified that 
the individual=s first step toward rehabilitation and reformation 
was to recognize this problem: 
 

The first thing is to acknowledge that there is a problem 
with drinking and that cutting back from a six-pack or 
more per night to three beers per night and a six-pack or 
two on Saturdays and Sundays wasn=t going to get the job 
done. 

                     
1/ As indicated by the testimony of the DOE-consultant 

psychiatrist (TR at 13-15), he clearly qualifies as expert 
witness in the area of addiction psychiatry.   



 - 6 - 
 
 
 
TR at 26-27.  The DOE-consultant psychiatrist further testified 
that in his March 2004 Report, he offered the individual two 
alternatives for demonstrating adequate evidence of rehabilitation 
from alcohol dependence: 
 

[one] - attendance at AA a minimum of 150 hours with a 
sponsor at least three times a week for a minimum of a 
year, and then two years of abstinence; or, number two, 
attend a professionally led alcohol abuse treatment group 
a minimum of six months, including aftercare, with the 
bottom line of two years of total abstinence. 

 
TR at 27.  The DOE-consultant psychiatrist noted that the 
individual had consumed alcohol two days before his March 2004 
interview.  TR at 27-28.   
 
Under questioning from the individual=s counsel, the DOE-consultant 
psychiatrist testified that the individual=s arrests for DUI and for 
an incidence of domestic violence resulted from the individual=s 
dependence on alcohol. 
 

[I] would but these incidents together in a big picture, 
in a package, to emphasize the difficulties alcoholism 
causes and to document that there is a problem with 
alcohol. 

 
TR at 36.  The DOE-consultant psychiatrist also indicated that 
based upon his interview with the individual and on the 
psychological assessment tests that the individual completed during 
his March 2004 evaluation, he did not believe that the individual 
had a problem with violence apart from his alcohol dependence. 
 

I found, from the data that I reviewed, that alcohol was 
tied to irritability and conflict. . . . And as was 
stated earlier, that gets into a vicious cycle.  My guess 
is that the alcohol might be the initiator, and I did not 
see any red flags that anger management would be an issue 
without alcohol. 

 
TR at 63-64. 
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B.  The Individual 
 
The individual testified that he has been sober since March 20, 
2004.  TR at 163.  He stated that following his divorce from his 
second wife in 2003, he learned that he had high blood pressure and 
decided to reduce his alcohol consumption.  Then, following his 
March 2004 visit with the DOE-consultant psychiatrist, the 
individual made the decision to stop completely, based in part on 
the DOE-consultant psychiatrist=s recommendation that he stop 
consuming alcohol. 
 

And I=m thinking, AOkay, [the DOE-consultant psychiatrist] 
said it, [the individual=s counselor] said it, you=ve got 
potential health problems, maybe I ought to just stop.@ 

 
TR at 162.  He testified that for about a month after making the 
decision to quit drinking, he continued to consume non-alcoholic 
beer, but has not had any since April 2004.  TR at 175-176.  He 
stated that after a couple of weeks of sobriety, he realized that 
the desire to drink was still there, so he spoke to his longtime 
friend who suggested that he start attending  AA meetings and later 
became his AA sponsor.  He attended his first AA meeting on April 
16, 2004.  He stated that he has been attending one AA meeting per 
week with his longtime friend and AA sponsor, and a total of three 
to four AA meetings on a weekly basis.  TR at 167, 171.  He now 
acknowledges that alcohol was a problem in his life, Asporadically, 
probably, over the last thirty years.@ 
 

I guess I don=t need it to be a problem anymore, get the 
monkey off my back and enjoy life. 

 
TR at 166.  
 
He said that in the Spring of 2004 he was becoming more involved 
with his girlfriend, and that she would visit with him three to 
five times a week during that period.  He testified that they fixed 
meals together, and participated in gardening and other hobby 
activities.  TR at 164. 
 
The individual testified that he is a veteran and received 
counseling in the past for post traumatic stress disorder (PTSD).  
He stated that three or four months prior to the Hearing, he was 
doing a personal inventory in AA and realized that he still had 
issues with PTSD.  He stated that he currently sees a counselor 
once a month to address the PTSD, and that it has helped him.  TR 
at 170. 
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He stated that he has started taking college classes and intends to 
complete his Bachelor of Arts degree: 

 
I took a semester off.  I think I had twenty hours left 
to get a degree in 1985, and I took a semester off, and 
that semester lasted until about a year ago.  I always 
thought that was unfinished business, and I=m doing it 
for personal reasons.  So I=ve been working on that.  
That=s keeping me very busy. 

 
TR at 171.  He concluded that he plans to remain abstinent from 
alcohol because his life is very much better now than when he was 
drinking.  TR at 171. 
 
When questioned by the DOE counsel, the individual described his 
approach to the twelve steps and the twelve traditions that he 
studies in his AA meetings. 
 

I know they say you=re supposed to go from step one and 
complete it and go to step two, and so forth, and you 
don=t go on to the next one until you=ve completed it.  I 
see it a little bit differently, in that it=s a process, 
and . . . once you=ve been through it, you almost have to 
go back and do it again and do it again and do it again. 

 
TR at 173.  He also testified that he considers himself an 
alcoholic and that AI say that at every meeting.@  TR at 177.  He 
testified that his girlfriend, his longtime friend and AA sponsor, 
and his supervisor are all people who he can turn to if he needs 
support to maintain his sobriety.  TR at 177.  He stated that he 
has made a personal commitment to a lifetime of sobriety and would 
probably attend AA for the rest of his life.  TR at 185. 
 
With respect to his 2003 arrest for domestic assault, the 
individual testified that he did not consider it to be an act of 
domestic violence.  He explained that following an argument with 
his second wife, he was reclining in a lounge chair watching 
television when she passed by him.  He said that he thought the 
argument was over and gave her Aan affectionate swat on the butt.@  
However, she Ajust went ballistic@ and called the police.  
 

It wasn=t an intentional infliction of pain, it was just 
an affectionate pat on the butt. 

 



 - 9 - 
 
 
 
TR at 178-180.  He stated that he explained his version of the 
event to the police when they arrested him, and testified that no 
charges were ever filed in the incident.  TR at 180. 
 
C.  The Individual=s Longtime Friend and AA Sponsor 
 
The individual=s longtime friend testified that the individual was a 
friend of her late husband and that she has known him for 
approximately thirty years.  She testified that she currently sees 
the individual two to three times a week.  TR at 98-99.  She stated 
that she lives near the individual and that she runs a commercial 
stable on her property where she boards and trains horses.  TR at 
83.  She indicated that the individual also owns horses and is a 
regular guest at the frequent social events connected to her 
business. 
 

We have parties at practically all the holidays and have 
a lot of food, and everybody brings their own booze, and 
we just go on hay rides and ride horses and just sit 
around and visit.  Mostly, have a big campfire. 

 
TR at 84.  She stated that the individual=s second wife had 
emotional problems and that she would visit at the individual=s 
request to help convince her to take her prescribed medication.  TR 
at 87.  The longtime friend testified that in May 2003 the 
individual=s second wife complained to her about the individual=s 
consumption of alcohol, and shortly afterward left the individual. 
 Id.  She reported that following his divorce from his second wife 
in September 2003, the individual 
 

slowed down on his drinking and didn=t drink a whole lot 
and started eating more and putting on weight and his 
color got better in his face, because he wasn=t drinking 
that much. 

 
TR at 89.   
 
The longtime friend testified that the individual quit consuming 
alcohol on March 20, 2004.  She stated that she encouraged the 
individual to attend AA meetings and became his AA sponsor.  TR 
at 92.  She stated that she has been active in AA since 1980 and 
has maintained her sobriety since then.  She reported that the she 
attends AA meetings with the individual once a week, and that he  
attends AA about four times a week.  She stated that, to her 
knowledge, the individual has not consumed alcohol since March 
2004. 
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I=ve even offered it to him.  I know that shouldn=t be 
done, but it has proved to me that he=s quit. 

 
TR at 94.  The longtime friend reported that in her opinion the 
individual is sincere about maintaining his sobriety, and that his 
relationship with his girlfriend encourages this commitment.  TR at 
95-96.  
 
When asked how she knew that the individual attended AA about four 
times a week rather than once a week with her, she replied: 
 

Because I talk to him every day, and he tells me he=s 
going, and I check with [the individual=s girlfriend] and 
she tells me he goes, too, and I drive by [the AA meeting 
location] every once in awhile and see if [the 
individual=s vehicle] is there. 

 
TR at 101. 
 
D.  The Individual=s Girlfriend 
 
The individual=s girlfriend testified that she has lived with the 
individual since November 2004.  She said that she met the 
individual about four years ago, and began dating him in the autumn 
of 2003.  TR at 134.  She said that she enjoyed working with the 
individual at his ranch. TR at 135.  She stated that initially she 
dated the individual mainly on weekends, but by the Spring of 2004 
she was seeing him two or three times during the week as well as on 
weekends.  TR at 154.   
 
She testified that when they started dating, the individual did not 
drink alcohol around her very much, because she hardly ever drinks 
alcohol.  TR at 137.  She stated that she was aware that the 
individual was involved in a domestic violence incident in 2003, 
but that nothing like that has occurred in their relationship.  She 
also reported that she has never seen him intoxicated.  TR at 138. 
 She stated that she was aware at the time that the individual gave 
up drinking alcohol in March 2004 and that he began to attend AA 
meetings three or four times a week at about the same time.  TR at 
139-140.  She testified that she believes that the individual has 
not consumed alcohol since March 2004 and that it is important both 
to herself and to the individual that he maintain his sobriety.  TR 
at 140-142. 
 

Well, I know, healthwise, he=s feeling better not 
drinking and taking care of himself, and I think if he 
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cares about us, he won=t go back.  I know his job is very 
important to him. 

 
TR at 152.   
 
E.  The Individual=s Supervisor 
 
The individual=s supervisor testified that she has known the 
individual generally as a co-worker for more than ten years, and 
that four to six years ago the individual transferred into a 
position that she supervised.  TR at 110.  She testified that prior 
to the individual having his clearance removed in April 2004, she 
saw him multiple times daily.  Since then, she speaks with him 
every day and sees him a couple of times a week.  TR at 111.  She 
testified that the individual  
 

has always been a very, very dependable, good associate, 
with a lot of expertise in [his professional] area. 

 
TR at 112.  She said that lunches involving the individual and 
other co-workers rarely involved any alcohol consumption, and that 
she did not observe the individual drinking at the 2003 and 2004 
office Christmas parties, which were held in private homes and 
where alcohol was available.  TR at 116.  She said that she knew 
the individual=s second wife as a former co-worker and had heard 
that she and the individual were having some marital problems.  She 
testified that when the individual was arrested for domestic 
violence in May 2003, the individual Awas very, very quick and 
honest to share with me what had transpired.@  TR at 119-120.  She 
described her reaction to the incident as follows: 
 

At that point in time, I was very angry.  I was angry 
with [the individual=s second wife] that she would react 
the way she did, I thought she overreacted, but I was 
hopeful that, you know, if there was any way that they 
could work through those challenges, that they would. 

 
TR at 119.  She stated that the individual confided in her about 
his marital difficulties following this episode, and his eventual 
decision to end the marriage.  TR at 120-122.  She stated that the 
individual appears to be happy and well-adjusted in his current 
relationship with his girlfriend.  TR at 122.  She testified that 
the individual has shared with her his commitment to remain sober 
and to attend AA meetings.  TR at 127. 
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F.  The DOE-Consultant Psychiatrist=s Additional Testimony 
 
Following the testimony of the other witnesses, the DOE-consultant 
psychiatrist testified that the individual had demonstrated 
rehabilitation and reformation from the diagnosis of alcohol 
dependence to a reasonable degree of medical certainty. 
 

One can never be a hundred percent, as you well know, but 
I think you=re off to a very good start.  It feels like 
you acknowledge that there was a problem, and I think 
attending [AA meetings] three or four times a week speaks 
very highly of you and speaks to a good chance of 
refraining from drinking again. 

 
TR at 186.  The DOE-consultant psychiatrist testified that although 
the individual had been abstinent for more than fourteen months 
rather than the full two years recommended in his March 2004 
Report, he was confident that the individual would remain abstinent 
in the future, and that his risk of relapse was low.  He therefore 
concluded that the individual had demonstrated adequate evidence of 
reformation and rehabilitation from the diagnosis of alcohol 
dependence.  TR at 187-188. 
 
IV.  ANALYSIS 
 
The individual believes that his fourteen months of sobriety, his 
recovery activities, and his dedication to future abstinence from 
alcohol fully mitigate the Criteria (h), (j) and (l) security 
concerns arising from his diagnosis of alcohol abuse and his 
arrests for DUI in 1997 and for domestic violence in 2003.  For the 
reasons stated below, I conclude that the individual=s arguments and 
supporting evidence on these issues resolve the security concerns. 
   
 
A.  The Criteria (h) and (j) Security Concerns 
 
The testimony at the Hearing indicated that following the  
individual resolved to stop consuming alcohol on March 20, 2004, 
shortly after he was advised to do so by the DOE-consultant 
psychiatrist.  On April 16, 2004, shortly after his security 
clearance was suspended, the individual began to attend AA 
meetings. 
 
In the administrative review process, it is the Hearing Officer who 
has the responsibility for forming an opinion as to whether an 
individual with alcohol problems has exhibited rehabilitation or 
reformation. See 10 C.F.R. ' 710.27.  The DOE does not have a set 
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policy on what constitutes rehabilitation and reformation from 
alcohol dependence, but instead makes a case-by-case determination 
based on the available evidence.  Hearing Officers properly give a 
great deal of deference to the expert opinions of psychiatrists and 
other mental health professionals regarding rehabilitation and 
reformation. See, e.g., Personnel Security Hearing (Case No. 
VSO-0027), 25 DOE & 82,764 (1995) (finding of rehabilitation); 
Personnel Security Hearing (Case No. VSO-0015), 25 DOE & 82,760 
(1995) (finding of no rehabilitation).  At the Hearing, the DOE-
consultant psychiatrist concluded that the individual=s demonstrated 
abstinence over the last fourteen months, his commitment to 
frequent attendance at AA meetings with a sponsor, and the changes 
that he has made in his style of living indicate rehabilitation and 
reformation from his diagnosis of alcohol dependence. 
  
I agree with the DOE-consultant psychiatrist=s conclusions.  My 
positive assessment of the individual=s demeanor and of the evidence 
presented at the Hearing convince me that the individual has 
maintained his sobriety since March 20, 2004, that he has committed 
himself to lifelong sobriety, and that he has shared that 
commitment with AA sponsor, his girlfriend and his supervisor.  In 
addition, the individual has demonstrated an ability to conduct his 
social and recreational activities without alcohol.  These positive 
developments are all significant factors which indicate 
rehabilitation and reformation from the diagnosis of alcohol abuse. 
 In light of these factors, I find that the individual has 
mitigated the DOE=s Criteria (h) and (j) concerns. 
 
B.  The Criterion (l) Security Concern 
 
I find that the individual=s 1997 DUI arrest is clearly the result 
of the individual=s alcohol dependence, and that the mitigation of 
the Criteria (h) and (j) alcohol concerns in this case 
concomitantly mitigates the Criterion (l) concern arising from that 
arrest.   
 
With respect to the individual=s 2003 arrest for domestic violence, 
the individual maintains that the incident was not an alcohol 
related assault, but that his wife simply overreacted to an 
Aaffectionate swat on the butt.@  TR at 178.  I am not convinced 
that the individual=s recollection of this incident is reliable.  
The police report indicates that the individual smelled of alcohol 
when the police arrived on the scene and that he admitted to 
drinking Aa couple of beers@ prior to the incident.  DOE Exhibit 23 
at page 6.  However, I am convinced that the assault did not result 
in a physical injury to the individual=s wife or in a criminal  
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charge being brought against the individual.  Moreover, the 
individual=s girlfriend testified at the Hearing that no incidents 
of domestic violence have occurred in the course of her 
relationship with the individual.  The individual also testified 
that he receives monthly counseling for PTSD.  I therefore find 
that the DOE security concern relating to the individual=s May 2003 
arrest for domestic assault has been mitigated by his 
rehabilitation and reformation from alcohol dependence and his 
other positive lifestyle changes since 2003. 
 
V. CONCLUSION 
 
For the reasons set forth above, I find that the Notification 
Letter=s derogatory information under Criteria (h), (j) and (l) have 
been mitigated by sufficient evidence of rehabilitation and 
reformation from alcohol dependence and by the individual=s other 
positive lifestyle changes.  Accordingly, after considering all of 
the relevant information, favorable or unfavorable, in a 
comprehensive and common-sense manner, I conclude that the 
individual has demonstrated that granting him access authorization 
would not endanger the common defense and would be clearly 
consistent with the national interest.  It therefore is my 
conclusion that the individual=s access authorization should be 
restored. The individual or the DOE may seek review of this 
Decision by an Appeal Panel under the regulation set forth at 10 
C.F.R. ' 710.28. 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 28, 2005 
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This Decision concerns the eligibility of XXXXXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  The 
individual’s access authorization was suspended by the Manager of a Department of Energy (DOE) 
local office pursuant to the provisions of Part 710.  Based on the record before me, I am of the 
opinion that the individual’s access authorization should be restored. 
 
I.  Background 
 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
 

The individual is an employee of a contractor at a DOE facility.  After the individual was arrested 
for Driving While Intoxicated (DWI) on August 24, 2003, the DOE local office conducted a 
Personnel Security Interview (PSI) with the individual on December 18, 2003.  See DOE Exhibit 32. 
 Because the security concern remained unresolved after the PSI, the DOE local office requested that 
the individual be interviewed by a DOE consultant psychiatrist.  The psychiatrist interviewed the 
individual on April 15, 2004.  See DOE Exhibit 14.  The DOE local office ultimately determined that 
the derogatory information concerning the individual created a substantial doubt about his eligibility 
for an access authorization, and that the doubt could not be resolved in a manner favorable to him.  
Accordingly, the DOE local office suspended the individual’s access authorization, and proceeded to 
obtain authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. 
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The Notification Letter included a statement of that derogatory information and informed the 
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt regarding his eligibility for access authorization.  The individual requested a 
hearing, and the DOE local office forwarded the individual’s request to the Office of Hearings and 
Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual and the DOE consultant psychiatrist.  The DOE Counsel submitted exhibits prior to the 
hearing.  I closed the record upon receiving the transcript of the hearing on July 15, 2005. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence 
that raises a concern about the individual’s eligibility to hold a DOE access authorization. I have 
also considered the evidence that mitigates that concern.  And I conclude, based on the evidence 
before me and for the reasons explained below, that the security concern has been sufficiently 
resolved. 
 
II.  Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding the 
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized 
this information as indicating that the individual “is a user of alcohol habitually to excess, or has 
been diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol abuse” and 
suffers from “an illness or mental condition which in the opinion of a psychiatrist causes, or may 
cause, a significant defect in the judgment or reliability of” the individual.  See 10 C.F.R. § 710.8(h), 
(j).  The Notification Letter also asserted that the individual “has engaged in unusual conduct or is 
subject to circumstances which tend to show that he is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress 
which may cause him to act contrary to the best interests of national security.”  See 10 C.F.R. § 
710.8(l). These statements were based on an April 18, 2004 diagnosis by the DOE consultant 
psychiatrist that the individual suffered from “alcohol abuse, early, partial remission” and that he 
“may also suffer from pathological gambling.”  DOE Exhibit 14 at 9.  The Notification Letter also 
cited the individual’s August 2003 DUI arrest, an earlier arrest for DWI in October 1983, and 
charges of simple assault and domestic violence in 1985, 1993, and 1997.  
 
  1. Alcohol Abuse 
 
The DOE psychiatrist concluded in his April 18, 2004 report that the individual met the criteria 
for alcohol abuse set forth in the Diagnostic and Statistical Manual of Mental Disorders IV-TR 
(DSM-IV-TR). 
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A. A maladaptive pattern of alcohol use leading to clinically significant impairment or distress, 
as manifested by one (or more) of the following, occurring within a 12-month period: 

 
(1) recurrent alcohol use resulting in a failure to fulfill major role obligations at work, 

school, or home . . . 
 
(2) recurrent alcohol use in situations in which it is physically hazardous . . . 

 
(3) recurrent alcohol-related legal problems . . . 

 
(4) continued alcohol use despite having persistent or recurrent social or interpersonal 

problems caused or exacerbated by the effects of the alcohol . . . 
 

B. The symptoms have never met the criteria for Alcohol Dependence . . . . 
 

DOE Exhibit 14 at 9.  The DOE psychiatrist stated in his report that the individual met criterion B 
and subcriteria (2),(3), and (4) of criterion A for alcohol abuse.  The individual does not specifically 
dispute that he meets the criteria for alcohol abuse cited by the DOE psychiatrist, though his attorney 
stated, in a written response to the Notification Letter, that the individual’s alcohol use “has never 
interfered with his work” and “has become less of a problem as time went along.”  Letter from 
Individual’s Attorney to DOE Local Office (October 12, 2004). 
 
Particularly in the absence of any contradictory expert testimony, there appears to be a sound basis 
for the DOE psychiatrist’s diagnosis of alcohol abuse, given the individual’s two DWI/DUI arrests, 
and his other brushes with the law stemming from incidents of domestic violence, most if not all of 
which appear to be alcohol-related.  See Transcript of Personnel Security Hearing (Tr.) at  8, 15.2 
Whether or not alcohol has ever interfered with the individual’s work (which is not alleged), this 
valid diagnosis of alcohol abuse is, by itself, sufficient to raise substantial doubt as to the 
individual’s eligibility for access authorization.  10 C.F.R. § 710.8(j); 10 C.F.R. § 710.7(b) (citing 
the criteria in section 710.8 as the “principal types of derogatory information which create a question 
as to the individual's eligibility for access authorization”).  In other DOE access authorization 
proceedings, hearing officers have consistently found that a diagnosis related to excessive alcohol 
use raises important security concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0168, 
29 DOE § 82,807 (2005) (and cases cited therein).  In these cases it was recognized that the 
excessive use of alcohol might impair an individual’s judgment and reliability, and his ability to 
control impulses.  These factors amplify the risk that the individual will fail to safeguard classified 
matter or special nuclear material.   
 
   

                                                 
 2  The individual attended domestic violence classes after the 1985 incidents, and the 1993 domestic violence 
change was later dismissed.  DOE Exhibits 10, 12.  After the 1997 arrest, the individual was placed on two years’ 
probation and required to perform 20 hours of community service.  DOE Exhibit 8.  Because of the role of alcohol in 
these incidents, and because there have been no similar incidents for nearly nine years, I do not find that the incidents of 
domestic violence raise security concerns, at least not ones separate from those raised by the individual’s alcohol abuse. 
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2. Gambling 
 
The DOE psychiatrist also found in his April 18, 2004 report that the individual “may also suffer 
from a second ‘addiction,’” pathological gambling, “although he may not meet full DSM criteria.”  
DOE Exhibit 14 at 9.  The report cited the individual’s statements in his interview with the 
psychiatrist that he gambled “four or five days per week” and that he “used money needed for bills 
to gamble . . .”  Id. at 6.   The report also notes that the individual filed for Chapter 13 bankruptcy in 
2003.  Id. at 9.  In his response to the Notification Letter, the individual’s attorney contends, 
 

Gambling is a source of local entertainment, and although it can be abused, the 
evidence of visiting or even frequenting a casino, in and of itself, is not an indication 
of a problem, and certainly not “unusual conduct” nor any indicator as to whether or 
not [the individual] is “honest, reliable or trustworthy” nor does it point to any 
“pressure, coercion, exploitation or duress.” 
 

Letter from Individual’s Attorney to DOE Local Office (October 12, 2004). 
 
While it is true that legal gambling does not necessarily raise security concerns, “[c]onditions that 
could raise a security concern and may be disqualifying include . . . [f]inancial problems that are 
linked to gambling, . . .”   66 Fed. Reg. 47061, 47067 (September 11, 2001) (“Adjudicative 
Guidelines Approved by the President in Accordance With the Provisions of Executive Order 
12968” published as an appendix to Subpart A of the Part 710 regulations).3  Such financial 
problems can become a security concern because “an individual who is financially overextended is 
at risk of having to engage in illegal acts to generate funds.”  Id.  In the present case, the individual 
declared bankruptcy in 20034 and has admitted that he gambled with money needed to pay bills.  
Thus, whether the individual’s gambling ever rose to the level of a diagnosable mental illness, it 
nonetheless raises legitimate security concerns. 
 

B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710  

                                                 
   3 The President recently approved a revision of these guidelines, which uses similar language in relation to 
gambling, and in addition states, “Compulsive gambling is a concern as it may lead to financial crimes including 
espionage.” Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf (December 29, 2005).  While citing the adjudicative 
guidelines, I recognize that their application is not dispositive in any given case.  Ultimately, the “decision as to access 
authorization is a comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.”  10 C.F.R. § 710.7(a). 
   4 The Notification Letter does not cite the individual’s bankruptcy filing or financial irresponsibility generally as 
a security concern in the present case, instead only referring to the bankruptcy filing as evidence of a “significant 
gambling problem.”  DOE Exhibit 1. 
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regulations, the Hearing Officer is directed to make a predictive assessment as to whether restoring 
access authorization "would not endanger the common defense and security and would be clearly 
consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; 
the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors. 

 
10 C.F.R. § 710.7(c).  The factors set forth in the regulations that are most pertinent to this case are 
the absence or presence of the rehabilitation and reformation, and the likelihood of continuation or 
recurrence of either alcohol abuse or gambling in the future.  
 
  1. Alcohol Abuse 
 
The individual testified at the hearing in this case that he had his last drink on June 17, 2004, more 
than one year prior to the hearing.  Tr. at 36.  The individual states that his motivation to quit was 
based on concern for his job and his health, and also credits “the fact that I'm back in church now 
and I have a good relationship with God.”  Tr. at 57-58.  I found the individual’s testimony to be 
credible, as did the DOE psychiatrist.  Tr. at 54.  When asked whether the individual has exhibited 
adequate evidence of rehabilitation and reformation, the psychiatrist stated, 
 

That's a very difficult question.  By the letter of what I wrote in my report, we're 
looking for two years [of abstinence].  However, [the individual]'s over a year and I 
believe that he believes with confidence that he can abstain from drinking.  I think 
it's a positive thing that he values his job and recognizes that drinking again is going 
to jeopardize his job, so that I would say I would be optimistic that he will meet 
criteria for reformation. 
 
 HEARING OFFICER GOERING:  Just clarify that though.  At this time, 
does he, I guess is the question. 
 
 [HEARING COUNSEL]:  Right. 
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 [DOE PSYCHIATRIST]:  I'm not sure how to answer that.  Based on the 
strict interpretation of what I've written, that would not be the case.  But again, I'm 
optimistic that he will meet the two years and hopefully for the rest of his life . . . 
 
  Q.  By [HEARING COUNSEL]: Well, at this time, would you still say that 
[the individual] has a mental illness or mental condition that would cause a  
significant defect in judgment or reliability at this time? 
 
 A.  No, I don't think so given the belief that he has abstained from drinking 
for at least a year . . . 

 
Tr. at 50-51. 
 
Of course, whether the individual meets certain standards of rehabilitation of reformation is not the 
ultimate question in this case.  Rather, it is one of the considerations taken into account in making 
the necessary predictive assessment, in this case whether the individual will return to problem 
drinking in the future.  So, at the hearing I asked the DOE psychiatrist 
 

what do you think are the chances that [the individual] will once again resume 
drinking alcohol given what you know right now? 
 
 [DOE PSYCIATRIST]:  That's an appropriate question, a very difficult one 
to answer because it depends on each individual's personality and determination.  In 
[the individual]’s case, he quit drinking before.  There was not the factor of his job as 
leverage, so I think that's an additional favor--a factor in your favor at this point. 
 Additional assurance would come from asking [the individual] to submit to 
testing on some sort of 6-monthly basis.  That would certainly be more assurance, 
more leverage to help him continue to abstain. 
 
 HEARING OFFICER GOERING:  Unfortunately, I can't make my 
determination conditional on something like that, so I guess I have to ask you 
without such a condition imposed, what do you see are the chances that he would 
resume drinking?  Is his prognosis good?  Do you see the risk as being low? 
 
 [DOE PSYCIATRIST]:  I would say prognosis is good.  I would say 
prognosis is good.  I would hesitate to give a percent, could not give a percent; but I 
would say that I'm hopeful and I believe the chances for abstaining are good.  They're 
not outstanding or  excellent.  They're good. 
 
. . . . 
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  HEARING OFFICER GOERING:  But again just to sum up your, as I 
understood it, your prognosis was good? 
 
  [DOE PSYCHIATRIST]:  Good. 
 
  HEARING OFFICER GOERING:  The risk of relapse low? 
 
  [DOE PSYCHIATRIST]:  Relatively low. 

 
Tr. at 53-54, 59. 
 
   2. Gambling 
 
In his report, the DOE psychiatrist sets out no standards by which the individual could demonstrate 
rehabilitation or reformation from pathological gambling, which is understandable given that the 
psychiatrist made no definitive diagnosis on this point, instead opining that the individual “may also 
suffer” from pathological gambling.  DOE Exhibit 14 at 9. 
 
For his part, the individual 
 

signed off at the boats from gambling last June [2004].  It's been a year.  And when 
you sign off at the boats, you're not allowed to be on the property.  It's trespassing; 
and at [one of the local boats], I can still go there and participate in all the other stuff, 
but I can't go into the casino. 
 
Q.   Okay. 
 
A.   That's the only one I wouldn't be trespassing if I went to. 
 
Q.   And just to be clear, how you get on the gambling floor is you have to present a 
player's card.  Is that right? 
 
A.   Exactly. 
 
Q.   And the only way you can get a player's card is presenting an ID.  Is that right? 
 
A.   Exactly. 
 
Q.   And they run the ID through a computer and then present the card to you.  Is that 
correct? 
 
A.   Yes. 
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Q.   It comes up with your name? 
 
A.   Correct. 
 
Q.   And they have it computerized that once you put your name on the no gambling 
list that it would pop up and not allow you to enter the boat.  Is that correct? 
 
A.   Well, I would get a $500 fine automatically for being there in that position, so 
I'm sure that's probably how it works. 
 
Q.   But you don't know? 
 
A.   No. 
 
Q.   Because you haven't gone on since you put your name on the list.  Right? 
 
A.   Right. 
 
Q.   And you did that last year? 
 
A.   Yeah.  I did that last year. 
 
Q.   So you haven't participated in any gambling, like going to Las Vegas since then? 
 
A.   No. 
 
Q.   Do you have any intention of gambling? 
 
A.   No. 
 
Q.   Do you feel that you have any compulsion that you need to gamble? 
 
A.   No. 
 

Tr. at 41-43. 
 
The DOE psychiatrist commended the individual’s decision to put his name on the “no gambling 
list,” stating, “It was certainly in his best interest that he put his name on the list because I believe 
that is a way to avoid gambling at least locally.”  Tr. at 49.  Further, while the psychiatrist “didn't 
have enough data [to] be sure” that the individual ever suffered from pathological gambling, Tr. at 
35, the psychiatrist testified that the individual does not currently suffer from a mental illness or 
mental condition that would cause a significant defect in judgment or reliability, either with respect  
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to alcohol abuse or pathological gambling.  Tr. at 51-52.  Finally, compared to the “good” prognosis 
offered by the psychiatrist as to the individual’s future relationship with alcohol, the psychiatrist 
concluded, “I think the prognosis with regard to gambling is better.”  Tr. at 54. 
 
III.  Conclusion 
 
Though this is a difficult case to decide, my sense of the individual is that he is committed to his 
sobriety and fully appreciates the risks of returning to drinking.  The individual had also refrained 
from gambling for over a year at the time of the hearing, and has taken concrete steps to ensure that 
he will not gamble in the future.  I share the optimism expressed by the DOE psychiatrist and believe 
that the chance that the individual will return to either drinking or gambling is low enough that what 
risk it does present is acceptable. 
 
Upon consideration of the record in this case, I find that there is evidence that raises a substantial 
doubt regarding the individual’s eligibility for a security clearance.  However, the concern raised by 
that evidence has been sufficiently mitigated such that, “after consideration of all the relevant 
information, favorable and unfavorable,” I conclude that restoring the individual’s “access 
authorization would not endanger the common defense and security and would be clearly consistent 
with the national interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).  The Manager of the DOE Operations 
Office or the Office of Security may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

*  The original of this document contains information which is subject to
withholding from disclosure under 5 U.S.C. 552.  Such  material has been deleted
from this copy and replaced with XXXXXX’s.

  June 22, 2005

DECISION AND ORDER  
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: March 9, 2005

Case Number: TSO-0198

This Decision concerns the eligibility of XXXXXX XXX XXXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set
forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."1/ A
Department of Energy (DOE) Operations Office suspended the individual's access
authorization under the provisions of Part 710.  This Decision considers whether, on
the basis of the evidence and testimony presented in this proceeding, the
individual’s access authorization should be restored.  As set forth in this Decision, I
have determined that the individual’s security clearance should not be restored at
this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides
that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).

The individual was granted a DOE security clearance after gaining employment
with 
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a DOE contractor.  However, the local DOE security office (DOE Security) initiated
formal administrative review proceedings by informing the individual that his
access authorization was being suspended pending the resolution of certain
derogatory information that created substantial doubt regarding his continued
eligibility.  This derogatory information is described in a Notification Letter issued
to the individual on September 20, 2004, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8,
subsections  j and l.  More specifically, the Notification Letter alleges that the
individual has: 1) “[b]een, or is, a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent
or as suffering from alcohol abuse,” and 2) “[e]ngaged in unusual conduct or is
subject to circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause him to
act contrary to the best interests of national security.”  10 C.F.R. §§ 710.8(j) and (l)
(Criterion J and Criterion L, respectively). The bases for these findings are
summarized below.

In reference to Criterion J, the Notification Letter states that the individual was
arrested for Driving While Intoxicated (DWI) in January 2004, and was
subsequently diagnosed by a DOE consultant-psychiatrist (DOE Psychiatrist) with
Alcohol Dependence with Physiological Dependence, in Early Remission.  The DOE
Psychiatrist further opined in her report that the individual was without adequate
evidence of rehabilitation or reformation.  With regard to Criterion L, the
Notification Letter states the individual has had four alcohol-related arrests,
including the January 2004 DWI.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on March 9,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On March 16, 2005, I was appointed as Hearing
Officer. After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE Counsel
called the DOE Psychiatrist as DOE Security’s sole witness.  Apart from testifying
on his own behalf, the individual called as witnesses his living companion, his
Employee Assistance Program (EAP) counselor, his Alcoholics Anonymous (AA)
sponsor, a co-worker and a close friend.  The transcript taken at the hearing will be
hereinafter cited as "Tr."  Various documents that were submitted during this
proceeding constitute exhibits to the hearing transcript and will be cited as “Exh.”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will
indicate instances in which there are disparate viewpoints regarding the
information presented in the record.
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The individual was initially granted a DOE security clearance in 1981, as a
condition of his employment with a DOE contractor.  Since that time, the individual
has had four alcohol-related arrests: (1) in July 1986, on a charge of Driving Under
the Influence (DUI), (2) in March 1992, on a charge of DUI, (3) in October 1995, on a
charge of DWI, and (4) in January 2004, on a charge of DWI.  Following the
January 2004 DWI arrest, the individual was referred by his EAP Counselor to a
six-week intensive outpatient alcohol treatment program (IOP Program), which the
individual began in February 2004.  The IOP Program consisted of group therapy
sessions with a counselor four times per week.  The individual’s IOP Program
treatment records indicate that he was diagnosed as suffering from Alcohol
Dependence, and that the individual successfully completed the program on
March 16, 2004.  The individual also began attending Alcoholic’s Anonymous in
March 2004.
  
The individual was also required by DOE Security to submit to a Personnel Security
Interview (PSI), that was conducted on February 11, 2004.  During the PSI, the
individual discussed his history of alcohol use and his four alcohol-related arrests.
Concerning his most recent DWI arrest in January 2004, the individual stated that
on that day he had worked the late shift and arrived home at approximately 9:00
a.m.  The individual stated that he then consumed eight to nine beers between 9:00
a.m. and noon, while he was working on his farm.  The individual reported that he
then slept from approximately 12:30 p.m. until 9:00 p.m. when he got up to get
ready for work.  The individual was arrested upon stopping at a convenience store
when a police officer noticed that the individual’s tail light was broken.  The police
officer asked the individual if he had been drinking, and then administered a field
sobriety test and a Breathalyzer test.  The individual passed the field sobriety test
and recorded .05 on the Breathalyzer test, which is below the State legal limit of
.08.  Nonetheless, the individual was arrested by the police officer on a charge of
DWI and transported to jail.  The DWI charges were ultimately dismissed.  While
the individual maintained that he was not intoxicated at the time of his January
2004 DWI arrest, he acknowledged records showing that he had a .17 blood alcohol
level (BAL) at the  time of his July 1986 arrest and a .14 BAL when arrested for
DUI in March 1992.  The individual further admitted during the PSI that there
were times since his DWI arrest in October 1995 when he drove while legally
intoxicated.  The individual conceded that he has a problem with alcohol.

Subsequent to the PSI, the individual was referred to the DOE Psychiatrist who
reviewed the individual’s security file, including the PSI transcript and treatment
records, and conducted a psychiatric interview of the individual on April 21, 2004.
In her report, the DOE Psychiatrist states that the individual admitted his alcohol
problem and gave a candid narrative of his history of alcohol use, including his four
alcohol-related arrests.  The individual discussed how he has gone through periods
of heavy drinking during his life, and that alcohol contributed to problems in his
marriage which ended in divorce in 1991.  The individual also revealed that he had
a 
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severe heart attack in late 2002, but resumed using alcohol within a few months
after being released from the hospital.  The individual further revealed that
although he had abstained from alcohol following his January 2004 DWI arrest, he
had a relapse on February 28, 2004 while still in the process of completing his IOP
Program.  The individual stated, however, that he had been abstinent since that
time.

In her report, the DOE Psychiatrist diagnosed the individual with Alcohol
Dependence, With Physiological Dependence, In Early Full Remission,  based upon
criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders,
DSM-IV TR .  The DOE Psychiatrist further opined that the individual did not show
adequate evidence of rehabilitation and reformation.  In this regard, the DOE
Psychiatrist concurred with a judgment of the individual’s EAP Counselor who
recommended the following rehabilitation program for the individual:

1.  Attendance at AA twice a week;
2.  Attendance at aftercare group therapy once a week;
3.  Obtain an AA sponsor;
4.  Abstinence from alcohol and mood altering drugs; and,
5.  Individual counseling.

The DOE Psychiatrist specified in her report that as adequate evidence of
rehabilitation, the individual must follow this program for a minimum of nine
months from March 15, 2004, the date of his completion of the IOP Program.  As
adequate evidence of reformation, the DOE Psychiatrist recommended one year of
abstinence if he completes this rehabilitation program, and two years of abstinence
if he does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty
beyond a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078,
25 DOE ¶ 82,802 (1996).  In this type of case, we are dealing with a different
standard designed to protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for
access authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a
showing of derogatory information raising security concerns, the burden is on the
individual to come forward at the hearing with evidence to convince the DOE that
granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  This standard implies that there is a strong presumption
against the granting or restoring of a security clearance.  See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest"
standard for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of denials"); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).
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2/ The individual’s EAP Counselor also concurs with the DOE Psychiatrist’s diagnosis of
Alcohol Dependence.  Tr. at 80.

3/ While the individual was not found to have been legally intoxicated at the time of his
January 2004 arrest, the individual concedes that he had consumed eight to nine beers earlier
that day.  Exh. 4-1 at 14.

I have thoroughly considered the record of this proceeding, including the
submissions of the parties, the evidence presented and the testimony of the
witnesses at the hearing convened in this matter.  In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or
recurrence; and other relevant and material factors.  After due deliberation, it is my
opinion that the individual’s access authorization should not be restored since I am
unable to conclude that such restoration would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(d).  The specific findings that I make in support of this determination are
discussed below.

A.   Criterion J, Use of Alcohol

(1) Derogatory Information

I find initially that DOE Security properly invoked Criterion J in suspending the
individual’s security clearance.  The DOE Psychiatrist’s diagnosis of Alcohol
Dependence is corroborated by the diagnostic assessment of the individual’s IOP
Program,2/ and amply supported by the individual’s reported history of excessive
alcohol use, which includes four alcohol-related arrests.3/  See Exh. 2-1 (DOE
Psychiatrist’s Report) at 8-15; Exh. 4-1 (PSI).  At the hearing, the individual agreed
with the DOE Psychiatrist’s opinion that he is alcohol dependent.  Tr. at 39.

In other DOE security clearance proceedings, Hearing Officers have consistently
found that a diagnosis related to excessive alcohol use raises important security
concerns. See, e.g., Personnel Security Hearing, Case No. TSO-0168, 29 DOE
¶ 82,807 (2005);  Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803
(1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25
DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by
OSA, 1995).  It was 
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4/ The Adjudicative Guidelines of 10 C.F.R. Part 710 state the concerns as follows: “Excessive
alcohol consumption often leads to the exercise of questionable judgment, unreliability,
failure to control impulses, and increases the risk of unauthorized disclosure of classified
information due to carelessness.” Guideline G, Adjudicative Guidelines for Determining
Eligibility for Access to Classified Information,10 C.F.R. Part 710, Appendix B..

5/ During this time period, the individual was continuing to see the EAP Counselor on a
monthly basis but concealed that he had resumed drinking.  Tr. at 83.

observed in those decisions that the excessive use of alcohol might impair an
individual’s judgment and reliability, and his ability to control impulses.  Id.  These
factors amplify the risk that the individual will fail to safeguard classified matter or
special nuclear material.4/  Accordingly, I will turn to whether the individual has
presented sufficient evidence of rehabilitation and reformation to mitigate the
security concerns of DOE Security.

(2) Mitigating Evidence

Prior to presenting mitigating evidence, the individual revealed at the hearing that
he suffered an alcohol relapse following his psychiatric evaluation by the DOE
Psychiatrist in April 2004.  Although the individual could not recall the exact date,
the individual testified that within a few months after seeing the DOE Psychiatrist,
he stopped attending AA and began to drink again.  Tr. at  34, 46.  The individual
resumed abstinence in November  2004.  Prior to resuming abstinence, the
individual stated that he was drinking “anywhere from six to eight [beers] a day, to
12 to 14 a day, depending on whatever.”  Tr. at 41.5/

However, since resuming abstinence in November 2004, the individual has made
significant progress toward maintaining his sobriety.  The individual testified that
he began attending a different AA group and he had an epiphany about his drinking
after hearing a participant say “All you have to remember is you have to surrender
to win.”  Tr. at 28-29,44-45.  Since that time, the individual has continued to attend
AA three times a week and has acquired an AA sponsor.  Tr. at 36, 42.  The
individual’s AA sponsor testified at the hearing and confirmed the individual’s
attendance and expressed his observation that the individual is now dedicated to
maintaining his sobriety.  Tr. at 56-58.  The individual’s living companion and his
close friend, who is also an AA participant, similarly testified that the individual
now appears committed to his sobriety and continuing in AA.  Tr. at 15-18, 65-67.
The individual also continues to see his EAP Counselor on a monthly basis.  Tr. at
39, 43.  The EAP Counselor sees the individual as having made positive steps within
recent months.  Tr. at 75.  The individual testified that he intends to continue in AA
and remain sober, and that he is willing to receive whatever supplemental treatment
the EAP Counselor deems 
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6/ The EAP Counselor similarly expressed concerns that the individual was not honest with her
for several months in mid-2004 when he stopped attending AA and resumed drinking:
“Concerns I’m still seeing, concern with the last year of what appears to be relapses, lack of
AA attendance, lack of sponsorship, continued drinking in the last year . . . [and, l]ack of
honesty in that regard.”  Tr. at 76.

appropriate.  Tr. at 40, 44-45.

Despite the individual’s  progress in the past several months, however, I must find
that the individual has yet failed to achieve adequate rehabilitation or reformation.
In this regard, the DOE Psychiatrist recommended in her report that the individual
participate in AA with a sponsor, receive personal counseling, and have a minimum
of nine months of abstinence following his completion of an alcohol treatment
program.  See Exh. 2-1 at 16.  However, after hearing the individual’s testimony
concerning his relapse following her psychiatric interview, the DOE Psychiatrist
modified her recommendation, stating that “I assume that he will continue
treatment . . . But in addition to that, I would require at least two years of sobriety,
because his risk for relapse is really moderate to high at this time.”  Tr. at 96.6/ 

According to the DOE Psychiatrist’s testimony, the individual has not nearly
achieved an adequate level of rehabilitation or reformation at this time, with only
five months of sobriety at the time of the hearing.  Tr. at 94-95.  The record clearly
supports her judgment and conclusion.  The individual had two alcohol relapses in
2004, during and subsequent to completing his IOP Program.  Consequently, I must
find that the individual has not yet overcome the security concerns associated with
his use of alcohol, and I cannot recommend restoring the individual’s security
clearance.  See Personnel Security Hearing, Case No. VSO-0359, 28 DOE ¶ 82,768
(2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel Security
Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security
Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).

B.  Criterion L, Unusual Conduct

Under Criterion L, the Notification Letter cites the individual’s four alcohol-related
arrests, in 1986, 1992, 1995 and 2004.  As set forth above, I find that the individual
has not sufficiently mitigated the security concerns associated with his use of
alcohol.  I therefore find, correspondingly, that the individual has not yet overcome
the concerns of DOE Security under Criterion L.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. 
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§§ 710.8(j) and (l) in suspending the individual's access authorization.  For the
reasons I have described above, I find that the individual has failed to sufficiently
mitigate the security concerns associated with his use of alcohol.  I am therefore
unable to find that restoring the individual an access authorization would not
endanger the common defense and security and would be consistent with the
national interest.  Accordingly, I find that the individual’s access authorization
should not be restored at this time.  The individual may seek review of this Decision
by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: June 22, 2005
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Hearing Officer's Decision 

 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   March 11, 2005 
 
Case Number:   TSO-0199 
 
This decision concerns the eligibility of  XXXX XXX (hereinafter referred to as "the 
Individual") to have his access authorization restored under the regulations set forth at 10 C.F.R. 
Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”1  
 
I. BACKGROUND  
 
The present case concerns an individual, now employed by a sub-contractor to a DOE contractor, 
who seeks reinstatement of his DOE access authorization.  The Individual’s access authorization 
was suspended when derogatory information which raised a significant doubt about his eligibility 
to maintain his access authorization came to the attention of a DOE Local Security Office (LSO).  
This derogatory information was obtained by the LSO during a background re-investigation of 
the Individual.  As part of this re-investigation, the Individual was required to complete and 
submit a Questionnaire for National Security Position (QNSP).  The Individual submitted this 
QNSP in February 2000.  On September 28, 2000, the Individual was interviewed by an 
Investigator (the Investigator) as part of the background investigation.  On May 31, 2001, and on 
March 7, 2002, the Individual was interviewed by LSO officials.2  On June 24, 2004, a personnel 
security interview (PSI) of the Individual was conducted as part of the background 
investigation.3   
 
The LSO concluded that the Individual failed to resolve the substantial doubts about his 
eligibility for a DOE access authorization raised by the derogatory information revealed during 
the background investigation.  Accordingly, an administrative review proceeding was initiated. 
See 10 C.F.R. § 710.9.  The LSO then issued a letter notifying the Individual that it possessed 
information that raised a substantial doubt concerning his eligibility for access authorization (the 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  The LSO did not submit transcripts of these interviews. 
 
3  The transcript of this PSI appears in the Record as DOE Exhibit 7.  
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Notification Letter).  The Notification Letter alleges that the Individual has 
  

(1) Deliberately misrepresented, falsified, or omitted significant information from 
a . . . Questionnaire for Sensitive (or National Security) Positions, . . . a personnel 
security interview, written or oral statements made in response to official inquiry 
on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization, or proceedings conducted pursuant to Sec. 710.20 through Sec. 
710.31,"  10 C.F.R. § 710.8(f) (Criterion F), [and] 

 
(2) Engaged in any unusual conduct or is subject to any circumstances which tend 
to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to 
the best interests of the national security . . .”  10 C.F.R. § 710.8(l) (Criterion L).  

 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter. This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the Hearing, the LSO presented no witnesses.  The Individual testified on his own behalf, but 
did not present any witnesses.  See Transcript of Hearing, Case No. TSO-0199 (hereinafter cited 
as “Tr.”).  
 
II. STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
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III. FINDINGS OF LAW AND FACT 
 
A. Background 
 
On June 30, 1998, the Individual was arrested and charged with aggravated assault.  Transcript 
of PSI at 4 (Hereinafter cited as “PSI”).  The police officers who made this arrest apparently 
alleged that the Individual had pointed a gun at his girlfriend’s head and then threatened to kill 
her and himself if she broke up with him.  Id. at 10.   
 
In February 2000, the Individual completed and submitted a QNSP to the LSO.  Among the 
questions included in the QNSP were: (1) “Have you ever been arrested, charged with or 
convicted of a firearms or explosive offense?” (2) “Have you ever been arrested, charged with, 
or convicted of a felony offense?” and (3) “In the last seven years have you been arrested, 
charged with, or convicted of, any offenses not listed above?”  PSI at 11.  The Individual 
apparently answered “no” to each of these questions.  Id.4      
 
The Individual filed for bankruptcy in April 2000 and received a discharge in July 2000.  Tr. at 
15-17.  On September 28, 2000, he was interviewed by the Investigator as part of his background 
investigation.  During this interview, the Individual claimed he had never filed for bankruptcy.  
Tr. at 17; PSI at 76.  The Individual also informed the Investigator that he had never been 
arrested.  Tr. at 17; PSI at 12. 
 
On May 31, 2001 and again on March 7, 2002, the Individual was interviewed by LSO Security 
Officials.  During both of these interviews the Individual was asked if he was involved in an 
extramarital affair with the woman he was accused of threatening.  PSI at 15.  During both of 
these interviews, the Individual denied involvement in an affair.  Id.    
 
During the PSI, the Individual admitted that he falsely informed the Investigator that he had 
never been arrested or filed for bankruptcy.  PSI at 12.  The Individual further claimed that his 
arrest for aggravated assault was not justified since he had not pointed a gun or threatened his 
girlfriend.  PSI at 8-10.  Under questioning at this PSI, the Individual initially described his 
relationship with the woman he was accused of threatening as “his wife’s cousin” and a “general 
acquaintance for being around.”  Tr. at 5-6.  Under further questioning, he admitted that he had 
lied in two previous interviews when he denied having an extramarital affair with the woman he 
was accused of threatening.  Tr. at 6.  The Individual also acknowledged that he had omitted his 
arrest for aggravated assault from the February 2000 QNSP.  PSI at 11.  The Individual claimed 
that this omission of information from the QNSP was unintentional.  According to the Individual, 
the omission occurred because his QNSP was prepared by a secretary and then signed by him.  
The Individual claimed that he signed the QNSP without reading it.  PSI at 11.     
 
At the Hearing, the Individual continued to deny that he had pointed a gun at his girlfriend or 
threatened her.  Tr. at 8-13.  The Individual also continued to assert that his omission of 
information from the QNSP occurred because he signed the QNSP without reading it after it had  

                                                 
4 The LSO did not submit a copy of the QNSP. 
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been prepared by a secretary.  Tr. at 13-15.  The Individual admitted that he had made false 
statements to the Investigator.  Tr. at 18-19.   
 
B. Analysis 
 
The Individual has admitted that he intentionally provided DOE security officials with false 
information on at least four occasions: when he lied to the Investigator about his bankruptcy 
filing and his arrest record, and when he lied to the interviewers about his extramarital affair on 
two separate occasions.  In addition, the Individual is accused of intentionally omitting 
information from a February 2000 QNSP.  The Individual claims that this omission was 
unintentional and that it was made by the secretary who gathered the information for his QNSP 
and then typed it.5  The Individual says he signed the QNSP without reading it.  Even if this 
assertion is true, it still raises a serious security concern.  Regardless of who prepared the QNSP, 
the Individual is responsible for ensuring that its contents are accurate.  If it is true that the 
Individual failed to carefully read and check the information in the QNSP before he signed it, the 
omission of this information resulted from his carelessness and irresponsibility.  Such 
carelessness and irresponsibility on a serious matter like a QNSP would, by themselves, raise 
serious concerns about the Individual’s judgment and reliability.   
 
However, the Individual’s explanation of how information concerning his arrest came to be 
omitted from his QNSP is not convincing.  The Individual had previously maintained a DOE 
access authorization for many years. Tr. at 21. It is therefore difficult to believe the Individual 
was not aware of the importance of promptly reporting arrests to LSO security officials.  More 
importantly, the Record shows that the Individual subsequently intentionally informed the 
Investigator that he had never been arrested.  These facts evidence a continuing and conscious 
effort on the part of the Individual to conceal this arrest from LSO security officials.      
 
The incidents discussed above provide a sound basis for the LSO’s decision to invoke Criteria F 
and L. I therefore turn to one other issue that merits discussion.  The Record shows that the 
Individual was arrested for aggravated assault on June 30, 1998.  Apparently, a police report 
alleges that the Individual held a gun to his girlfriend’s head and threatened to kill her and his 
self if she left him.  The Individual has consistently claimed that he never aimed a gun at his 
girlfriend and that he never threatened her.  If these allegations in the police report were shown 
to be true, they would raise grave security concerns, since the actions allegedly described in this 
police report would show that the Individual’s judgment and control of his emotions were 
seriously impaired. Moreover, if the allegations were shown to be true, they would raise further 
doubts about the Individual’s credibility, since he has repeatedly asserted that he never 
threatened his girlfriend or pointed a gun at her.  However, the LSO failed to submit a copy of 
the police report into the Record.  Nor did the LSO submit any other significant evidence into the 
Record from which it may be inferred that the Individual threatened his girlfriend or pointed a 
gun at her.  The Record does contain the Transcript of the June 24, 2004 PSI of the Individual, in 
which the interviewers repeatedly accuse the Individual of threatening his girlfriend and pointing 
a gun at her. During this PSI, the interviewers repeatedly refer to a police report which allegedly  

                                                 
5 Interestingly, the Individual did not call this secretary as a witness. 
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asserts that the Individual had pointed a gun at his girlfriend’s head and threatened to kill her and 
his self if she broke up with him.  However, the statements of these interviewers have little or no 
evidentiary value in this proceeding.  Without the police report, or at least the sworn testimony of 
a witness with personal knowledge of the police report’s contents, I am unable to conclude that 
the Individual threatened his girlfriend and himself. 
 
Based on the Record before me, I find that the individual deliberately provided DOE with false 
information on three occasions and deliberately omitted significant information that he was 
under an obligation to reveal on two other occasions.  The basis for the LSO’s security concerns 
is obvious.  False statements by an individual in the course of an official inquiry regarding a 
determination of eligibility for DOE access authorization raise serious issues of honesty, 
reliability, and trustworthiness. The DOE security program is based on trust, and when a security 
clearance holder breaches that trust, it is difficult to determine to what extent the individual can 
be trusted again in the future. See e.g., Personnel Security Hearing Case No. VSO-0281, 
27 ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (case terminated by OSA, 2000); 
Personnel Security Hearing Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995) (affirmed 
by OSA, 1995).   
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing 
Case No. VSO-0244, 27 DOE ¶ 82,797 (affirmed by OSA, 1999); Personnel Security Hearing 
Case No. VSO-0154, 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review Case No. VSA-
0154, 27 DOE ¶83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I must 
exercise my common sense judgment in determining whether an individual’s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. § 
710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence of 
mitigation to resolve the security concerns raised by his omissions and false statements. 

The Individual testified that he has learned from his mistakes and will not repeat them.  Tr. at 19.  
His testimony also indicated that he has changed and become a more mature and responsible 
person, which enabled him to be promoted to a supervisory position at a DOE facility.  Tr. at 19, 
24.  He further testified that he now recognizes the necessity and importance of providing 
accurate information to DOE security officials.  Tr. at 23.  The Individual testified that if he were 
confronted with a situation in which providing accurate information to the DOE could potentially 
result in the revocation of his access authorization, he would chose to provide accurate 
information.  Tr. at 25.  The Individual’s testimony appeared to be sincere.   

However, I am not convinced that the DOE can rely on the Individual to provide honest and 
accurate information in the future.  On at least five occasions, over a two-year period, the 
Individual has provided false information to LSO Security Officials.  These falsifications 
establish a strong pattern of unreliability. 

In a number of decisions, DOE hearing officers have considered the implications of 
falsifications.  The factors considered in these cases include the following: whether the 
individual came forward voluntarily to renounce his falsifications; compare Personnel Security  
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Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), aff’d (OSA Feb. 22, 1996) (voluntary 
disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327 (April 20, 
2000), appeal filed (falsification discovered by DOE security); the length of time the falsehood 
was maintained; whether a pattern of falsification is evident, and the amount of time that has 
transpired since the individual’s admission. See Personnel Security Hearing, Case No. VSO-0327 
(April 20, 2000), appeal filed (less than a year of truthfulness insufficient to overcome long 
history of misstating professional credentials). See also Personnel Security Hearing, Case No. 
VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months since last falsification not sufficient evidence of 
reformation from falsifying by denying drug use).  Personnel Security Hearing, Case No. VSO-
0319, 27 DOE ¶ 82,851 (June 14, 2000), aff’d (OSA July 18, 2000). 

Turning to the present case, I note that although the Individual eventually admitted his 
falsifications and omissions, he did so when asked about them rather than spontaneously 
revealing them to LSO Security Officials.  Compare Personnel Security Hearing, Case No. VSO-
0037, 25 DOE ¶ 82,778 (1995), aff’d (OSA Feb. 22, 1996) (voluntary disclosure by the 
individual), with Personnel Security Hearing, Case No. VSO-0327, 27 DOE ¶ 82,844 (April 20, 
2000) (falsification discovered by DOE security).  The Individual has a six year history of 
withholding significant information and intentionally providing false information to DOE.  The 
number of occasions on which the Individual intentionally either omitted significant information 
or provided false information establishes a strong pattern of deliberate falsification and omission.  
Each of these factors suggests that the security concerns raised by the Individual’s omissions and 
falsifications have not yet been significantly resolved. 
 
At the time of the hearing, only 11 months had elapsed from the date when the Individual finally 
admitted the truth about his extramarital affair.  Our previous cases have stated that a subsequent 
pattern of responsible behavior is of vital importance to mitigating security concerns arising from 
irresponsible behavior.  See Personnel Security Hearing, Case No. VSO-0499, 28 DOE ¶ 82,850 
(March 15, 2002).  In most cases in which Hearing Officers have concluded that doubts about an 
individual’s judgment and reliability raised by evidence of falsification have been resolved, a 
substantial period of time has passed since the falsification.  In these cases, the time period has 
allowed individuals to establish a pattern of responsible behavior.  In those cases where an 
individual was unable to establish a sustained period of responsible behavior, Hearing Officers 
have generally determined that the individual was not eligible to hold an access authorization.  
See Personnel Security Hearing, Case No. VSO-0448, 28 DOE ¶ 82,816 (2001) (11 months not 
sufficient to mitigate four year period of deception); Personnel Security Hearing, Case No. VSO-
0327, 27 DOE ¶ 82,844 (April 20, 2000) (less than one year of truthfulness insufficient to 
overcome long history of misstating professional credentials); Personnel Security Hearing, Case 
No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months since last falsification not sufficient 
evidence of reformation).  Given the facts of this case, I cannot find that 11 months of 
responsible behavior is sufficient to mitigate the security concerns associated with a six-year 
period of deception.  Therefore, the security concerns set forth in the Notification Letter under 
Criteria F and L remain unresolved.     
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IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria F and L.  Therefore, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, it is my opinion that the Individual should not 
be granted an access authorization.  The Individual may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 20, 2005 
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 21, 2005

Case Number: TSO-0202

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should not be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor (the DOE Contractor) and has possessed a DOE access
authorization since 1986.  In 2002, the DOE was informed that the
individual had used his corporate credit card to hire an escort
service, and proceeded to conduct a personnel security interview
with the individual in January 2003 (the January 2003 PSI).  The
individual underwent a psychiatric evaluation in May 2003 and the
DOE contractor received a report from its consulting psychiatrist
(the DOE contractor’s consulting psychiatrist) in June 2003.
After reviewing this report, the DOE conducted a second PSI with
the individual in July 2003 (the July 2003 PSI).  The
individual’s DOE access authorization was suspended in mid-2004. 

In November 2004, the Manager for Personnel Security of the DOE
area office where the individual is employed (the Manager) issued
a Notification Letter to the individual.  The Notification Letter
indicates a security concern under Sections 710.8(l) of the
regulations governing eligibility for access to classified
material.  Criterion (l) concerns information that an individual
has engaged in unusual conduct or is subject to any circumstances
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1/ The Notification Letter also finds that individual’s conduct
in hiring an escort service is a Criterion (l) concern because it
is contrary to specialized DOE training that individual received in
connection with his professional duties.  I do not believe that a
DOE employee’s professional training and duties create a different
standard of conduct with respect to Criterion (l).  All holders of
DOE access authorization are required to avoid taking actions that
may subject them to pressure, coercion, exploitation or duress and

(continued...)

which tend to show that the individual is not honest, reliable,
or trustworthy; or which furnishes reason to believe that the
individual may be subject to pressure, coercion, exploitation, or
duress which may cause the individual to act contrary to the best
interests of the national security. 

With respect to Criterion (l), the Notification Letter specifies
derogatory information which may be summarized as follows:

A.  The individual is considered potentially dangerous
by the DOE contractor and could possibly seek
retaliation against other contractor employees.  

B.  The individual has admitted that he used his
corporate credit card numerous times in 2001 and 2002
for purchases not related to official travel, and has
indicated that using his corporate card for personal
use was an acceptable practice.

C.  The individual provided a false statement to DOE
contractor officials when he stated that he never used
his corporate credit card for anything other than
official travel expenses.  He also initially denied to
a DOE official that he used his corporate credit card
to pay for an escort service.

D.  The individual’s corporate credit statements
indicate that while on official travel in February
2002, the individual charged $350.00 to a known escort
service.  The individual concealed this  information
from his wife, and, following a divorce,  from his
fiancee (now his wife).  The individual admits to using
an escort service on two other occasions.

Notification Letter Enclosure 2 at 1-2. 1/  
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1/(...continued)
may cause them to act contrary to the best interest of the national
security.

The individual requested a hearing to respond to the security
concerns raised in the Notification Letter.  In a May 2005
response to the Notification Letter filed by the individual’s
counsel, the individual contended that no credible evidence
exists to support the DOE’s concern that he is “potentially
dangerous and might seek retaliation.”  The individual admitted
that he hired an escort “for the sole purpose of dinner
companionship” while on business travel and paid for this service
using his corporate credit card.  However, he denied making any
false statements to corporate officials and the DOE concerning
his use of the corporate credit card for this purpose.  He also
denied that “the use of an escort for legitimate purposes”
subjects him to any pressure, coercion, exploitation or duress
which would cause him to act contrary to national security.
Individual’s Response to Notification Letter at 1-2.  The hearing
was convened in June 2005 (hereinafter the “Hearing”), and the
testimony focused on the individual’s efforts to demonstrate that
he does not pose a potential danger to coworkers, has not made
false or misleading statements to his employer and to DOE
officials, and his use of escort services does not pose a
security concern.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful
to discuss briefly the respective requirements imposed by 10
C.F.R. Part 710 upon the individual and the Hearing Officer.  As
discussed below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding
places the burden of proof on the individual.  It is designed to
protect 



- 4 -

national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would
not endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence
at personnel security hearings.  Even appropriate hearsay
evidence may be admitted.  10 C.F.R. § 710.26(h).  Thus, by
regulation and through our own case law, an individual is
afforded the utmost latitude in the presentation of evidence
which could mitigate security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there
is a presumption against granting or restoring a security
clearance.  See  Department of Navy v. Egan, 484 U.S. 518, 531
(1988) ("clearly consistent with the national interest" standard
for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption
against the issuance of a security clearance).  Consequently, it
is necessary and appropriate to place the burden of persuasion on
the individual in cases involving national security issues.  In
addition to his own testimony, we generally expect the individual
in these cases to bring forward witness testimony and/or other
evidence which, taken together, is sufficient to persuade the
Hearing Officer that restoring access authorization is clearly
consistent with the national interest.  Personnel Security
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel
Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995)
(individual failed to meet his burden of coming forward with
evidence to show that he was rehabilitated and reformed from
alcohol dependence).  
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B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides
that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of
all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly
consistent with the national interest."  10 C.F.R. § 710.7(a).  I
must examine the evidence in light of these requirements, and
assess the credibility and demeanor of the witnesses who gave
testimony at the hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from sixteen persons.  The
DOE counsel presented the testimony of the DOE Contractor’s
Designated Psychologist (the contractor’s psychologist), the
DOE’s assistant manager for safeguards and security at the site
where the individual is employed (the DOE assistant security
manager), and the DOE Contractor’s travel manager.   The
individual testified and presented the testimony of his wife, an
employee who on the individual’s staff who reported security
concerns about the individual (the Reporting Employee), a female
staff employee (the Staff Employee), the DOE Contractor’s travel
manager, the DOE Contractor’s Labor Relations Manager, a
friend/staff employee, the DOE’s security team leader at the
site, the individual’s examining psychologist, the individual’s
examining psychiatrist, the DOE Contractor’s former travel
manager, the DOE’s protective force security specialist, and a
polygrapher who administered a lie 
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2/ The testimony of the DOE contractor’s psychologist, the
individual’s examining psychologist and the individual’s examining
psychiatrist  indicates that they all have considerable
professional experience in assessing personality disorders.  TR at
216-218 and 301.  See also, individual’s examining psychiatrist’s
curriculum vitae, individual’s exhibit 10.  I conclude that they
qualify as expert witnesses in this area.  Similarly, the testimony
of the individual’s polygrapher that he is licensed with thirty
years of experience in criminal issues lie detector testing
convinces me that he qualifies as an expert witness in that area.
 

detector test to the individual (the individual’s polygrapher).
2/  

A. The DOE Contractor’s Psychologist

The DOE contractor’s psychologist testified that he meets with
the contractor’s employees and gives them psychological
evaluations as part of the contractor’s safety and security
program.  He testified that he has met with the individual at
least annually since 1993.  TR at 21-22. 

The contractor’s psychologist stated that in June 2003, he wrote
a memorandum to the individual’s supervisor in which he
identified a potential security concern about the individual.  TR
at 30-36.  He stated that in this memorandum, he referred to a
report by the DOE contractor’s consultant psychiatrist who
evaluated the individual.  While the DOE contractor’s consultant
psychiatrist concluded that she could not say with a reasonable
degree of medical certainty that the individual had a diagnosable
personality disorder, the DOE contractor’s  Psychologist
concluded in his June 2003 memorandum that the individual met
three of the seven categories for antisocial personality disorder
set forth in the DSM-IV.  These criteria involved deceitfulness,
impulsivity and consistent irresponsibility.  TR at 34-36. 

The contractor’s psychologist next testified concerning a July
2004 memorandum that he wrote to DOE Contractor’s deputy general
manager concerning the individual, and which is cited in the
Notification Letter.  See DOE Exhibit 3-1.  In that memorandum he
stated that the individual may be “potentially dangerous” because
he meets a number of demographic and personality traits
identified by Wackenhut Services in 1994 as predictors for
potential workplace violence.   He testified that he wrote the
memorandum to give the deputy general manager information that
would assist him in  
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placing the individual at the DOE facility following the
suspension of his access authorization by the DOE.  TR at 41.  He
described his assessment of the individual as potentially
dangerous as “an iffy thing” and described his concern as
follows:

My concern at the time was that I knew that [the
individual] was very angry.  And I know when [another
contractor official] and I talked with him, confronted
him about the credit card thing, he was livid, although
he held together, but I knew he was very angry, and I’m
sure I would have been too, in the same position.

TR at 41-42.  He also felt that the individual might become
violent when faced with losing his job because “his whole being
seemed to be tied up into [the individual’s job title and
duties].”  TR at 43.  However, the DOE contractor’s psychologist
then testified that he now believes that the passage of time has
mitigated his concerns about the individual’s potential for
workplace violence.  He stated that he met with the individual in
September 2004 and that

he seemed pretty much comfortable with himself and
moving on.  So I don’t think he’s going to do anything
at this point, but I wasn’t sure then.

TR at 44.  

His observations of the individual from September 2004 through
the date of the Hearing also indicate that the individual has
been able to deal with his anger in an appropriate way, and has
not been in danger of acting out.  TR at 76.  

The DOE contractor’s psychologist testified that at this time he
“pretty much” agrees with the conclusion of DOE contractor’s
consultant psychiatrist in her 2003 report that it is speculative
to diagnose the individual with a personality disorder based on
the available evidence.  TR at 36-37.

The contractor’s psychologist stated that in December 2002, he
met with the individual to discuss why the individual’s corporate
credit card account was not being paid in a timely manner.  TR at
23.  The contractor’s psychologist testified that during this
meeting, he asked the individual whether he used the corporate
credit card to pay for personal rather than business expenses,
and that the individual answered with an unequivocal no.  TR
at 25.  He recorded this exchange in his contemporaneous notes of
the meeting.  
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DOE Exhibit 2-3.  After DOE contractor officials became aware of
specific personal expenses charged on the individual’s credit
card, they met with the individual in January 2003.  The
contractor’s psychologist, who attended this meeting, testified
that the individual offered the following explanation for his use
of the corporate credit card for personal expenses.

He stated that he had another credit card that looked
similar to the company credit card, he may have
inadvertently used it a few times.  He claims that he
did not think it was an issue, since he talked with
[DOE Contractor’s general manager] about using the
card.

TR at 27.  He stated that when the individual retracted his
earlier denial and provided an explanation, he was inclined to
simply accept it.

. . . I didn’t really see it as that big a deal.  I
wasn’t that comfortable with it, but . . . maybe he had
forgotten, maybe he didn’t realize it was on there, I
don’t know.  So we cut him some slack on it.  I wasn’t
going to make a big case out of it.

TR at 58. 

B.  The Individual’s Examining Psychologist

The individual’s examining psychologist testified that he
examined the individual in June 2005.  He specifically indicated
that he  did not agree with the July 2004 opinion of the DOE
contractor’s psychologist that the individual had an antisocial
personality disorder.  He stated that he agreed with the
conclusion of the DOE contractor’s consultant psychiatrist that
the individual did not have a diagnosable personality disorder. 

. . . for a personality disorder you have to have an
enduring pattern of inner experience and behavior that
deviates markedly from the expectations of the
individual’s culture, is pervasive and inflexible, and
here’s one of the keys, has an onset in adolescence or
early adulthood, is stable over time, and leads to
distress or impairment.  Personality traits are one
thing, but only when personality traits are inflexible
and maladaptive, and cause significant functional
impairment or subjective distress do they constitute
personality disorder.
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TR at 221-222.  The individual’s examining psychologist found no
indication of such significant functional impairment in the life
history of the individual.  TR at 222-224.  With regard to
potential violence, the individual’s examining psychologist found
nothing in the individual’s personality assessments to indicate
that he was at risk for acting out violently.  He also noted that
since December 2002, the individual has handled a very
distressing workplace situation very well.  TR at 230-231.  He
testified that from his experience and his review of the DOE
consulting psychiatrist’s report, the individual had been very
candid in answering questions fully and truthfully.  TR at 232-
233.

C.  The Individual’s Examining Psychiatrist

The individual’s examining psychiatrist testified that she saw
the individual on two occasions for two hours each time in 2005.
She stated that she also reviewed the MMPI-II that the individual
completed in 2002 and the 2003 reports of the DOE contractor’s
consultant psychiatrist and the DOE contractor’s psychologist.
She concluded that 

[The individual] does not have an Axis I primary
psychiatric disorder, nor does he have an Axis II
personality disorder. . . . He does not have a
personality disorder that would diagnostically affect
his reliability or judgment.

TR at 305.  She stated that although his “general judgment was
intact”, his judgment in using a corporate credit card to indulge
himself in an escort service/dinner engagement “I thought was
sheer stupidity, to be very honest.”  TR at 305.  She stated that
the individual admitted to her that it was “a pretty bone head
thing to do.”  Id.  

The individual’s examining psychiatrist stated that the
individual’s history revealed no instances of violence, speeding,
or road rage that might identify him as potentially violent in
the workplace.  TR at 314-317.  She stated that in her opinion,
the individual’s use of an escort solely as a dinner companion
was consistent with his personality profile.

So I think this was a rather narcissistic, if you want
to use that word, self-indulgence, to sit across the
table from someone who he found attractive and
intelligent, . . . of being seen with someone to
inflate his ego, 
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compared to his wife he had at home who was very
volatile and traumatic.

TR at 313.   

D.  The DOE Assistant Security Manager

The DOE assistant security manager at the facility where the
individual is employed stated that he has worked with the
individual and found him to be a very likeable and capable
person.  TR at 247.  However, he indicated that the individual’s
actions and statements have raised several security concerns.

(1) Contractor Credit Card Use

The DOE assistant security manager testified that since at least
1999, it has been the policy of the contractors managing the DOE
facility, that  employees holding corporate credit cards may only
use them for “business travel use.”  TR at 238-240.  He stated
that he had led the 2003 audit of corporate credit card use at
the facility.  He testified that with respect to the top
management group at the facility, which included the individual,
the audit revealed that eight of the fourteen people in that
group had some misuse of the card.  TR at 244-245. 

The DOE assistant security manager stated that the individual has
made conflicting statements concerning his personal use of the
corporate credit card.  He recalled that the individual told the
DOE contractor’s psychologist in December 2002 that he never used
his corporate card for personal expenses.  In a second interview
with the Contractor’s psychologist in January 2003, the
individual stated that he may have used the corporate card
inadvertently or mistakenly because it looked much like his
personal card.  However, the DOE assistant security manager
testified that at his January 2003 interview with the individual,

As I asked him about his [corporate credit card]
charges he indicated that he did it all the time and
that it was an acceptable practice to use it for
personal charges.

TR at 252.  

The DOE assistant security manager stated that from the time that
the current contractor management team arrived at the DOE
facility in 2000 until the 2003 credit card audit, they appeared
to ignore the restrictions for use of the corporate credit card.
TR at 268.  
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He testified that following the January 2003 audit revealing
personal use of corporate credit cards by contractor managers,
the DOE conveyed its expectations concerning corporate credit
card policies and corporate management at the DOE facility made a
“commitment to change the way they were doing business.”  TR at
294.
 
He stated that the audit of the individual’s corporate credit
card revealed that the individual made more than fifty personal
purchases on his card, including the February 2002 charge for an
escort service.  TR at 247-249.  

(2) The Individual’s Use of Escort Services

The DOE assistant security manager stated that in January 2003 he
met with the individual and asked him about the escort service
charge on his card.

[the individual] said he did not remember that.  And I
indicated to him that it was on February the 14  ofth

2002, and he said he didn’t remember that.  I said
“Well, . . . this could be significant in that, you
know, these types of services are typically related to
prostitution.”  And [the individual] paused for a
moment and said, “No, no, I didn’t do that.  That would
be criminal, and I wouldn’t do that.

TR at 250.  He stated that the individual indicated that he had
hired escorts from time to time while on travel, but that he did
not remember this particular instance on February 14, 2002.  TR
at 252.  Although he could not recall the incident, the
individual denied any sexual contact with the escort.  The DOE
assistant security manager was not convinced by this denial.

. . . I do have a bill that indicates $350 for
something from a company that, as I said, are typically
fronts for prostitution.  One of the things that we did
as we looked up the vendor codes for this is, we went
to the internet and looked at this particular escort
service on the internet and the phrase that stuck in my
mind within all that was sex escort.

TR at 254.  He stated that even if no prostitution was involved,
there is a judgment issue involved in “having dinner with someone
for $350.”  He stated that such a situation puts the individual
“in a position where he could be blackmailed or susceptible to 
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coercion.”  TR at 255.  He stated that the individual was still
married to his second wife at the time that he hired the escort.

That becomes an honesty issue again, and reliability of
executing the responsibility, whether it’s marriage
responsibility or it’s responsibility of a person’s
office.

TR at 257.  He testified that when he and the individual
discussed the escort issue in January 2003, the individual twice
stated that his fiancee, now his wife, “can’t find out about
this.”

I took that to mean that he was engaged, his fiancee
would probably call off the wedding if she found out
about it.

TR at 258-259. 

With regard to the individual’s assertion that he had not used
the escort service for prostitution, the witness stated that he
would not be convinced by polygraph evidence because of the
individual’s “understanding of the polygraph program, his
expertise in this area. . . .”  TR at 279.  He stated that there
are a number of techniques for avoiding discovery on a polygraph,
and that a competent polygrapher is essential in spotting them.
TR at 292-293.  The DOE assistant security manager stated that
the individual was offered an exculpatory polygraph on the escort
issue  to be administered by the DOE, but that he declined to
take it.  TR at 299.

E.  The Individual

The individual testified that he has worked at the DOE facility
for almost twenty years for two contractor employers, that he has
been promoted to a management positions and was nominated for a
national  award by the DOE.  TR at 355. 

(1) Contractor Credit Card Use

The individual testified that December 2001 and in August 2002 he
signed acknowledgments for “receipt and responsibilities” for his
corporate credit card and that both of these acknowledgments
stated that he agreed to use the card for business related travel
expenses only.  TR at 166-169 and DOE Exhibits 3-4 and 5-6.  He
stated that during this period he believed that it was
“acceptable practice” to 
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use the corporate credit card for personal business.  He stated
that his opinion

was based on the fact that the [contractor travel
manager] . . . told myself and other officers that it
was just fine to use the corporate card for personal
use as long as the bill was paid, and not only that,
but a division manager had purchased a grand piano on
his.

TR at 165.   

The individual testified concerning his conflicting statements
regarding his personal use of his corporate credit.  The
individual stated that in his December 2002 conversation with the
contractor’s psychologist, he was certain that he did not deny
that he used the corporate card for personal use.

That wasn’t my answer.  I don’t recall exactly [what I
said], but there was absolutely no reason for me to
have given that answer.  It would have been completely
illogical for me to do.  I had already been interviewed
by the deputy general manager about the problems with
my credit card going through [my] divorce.  There was
absolutely no doubt that the statements were available
to [the contractor] through that time, and could be
referenced.  You know, there was absolutely no reason
to give that testimony, especially in light of the fact
that I saw nothing wrong with using the card.

TR at 356.  

The individual stated that in a January 2003 meeting with the
contractor managers he stated to them that 

some of those [credit card charges] could be business,
some of those could be just that I inadvertently used
the corporate card instead of my personal card.  I said
I wasn’t going to talk to that until I actually saw the
receipts and statements.

TR at 357.  The individual stated that in his all of his
responses to questions by corporate managers about his use of his
corporate credit card in 2002 and 2003, he thought that he had
conveyed his belief that managers were permitted to use the card
for personal expenses.  TR at 396.
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The individual testified that after the discussions in early 2003
about the proper use of the corporate credit card, he has not
used his corporate credit card for any personal expenses.  TR at
381.

(2) Use of Escort Services

The individual testified that he used an escort service on
February 14 2002 [Valentine’s Day] but that he had no sexual
relations of any kind with the escort.  TR at 160-161.  He
testified that in January 2003, when the DOE assistant security
manager asked him whether he charged this escort service bill on
his corporate credit card, he stated that he did not recall that
particular instance but that he did not dispute the accuracy of
the bill.  TR at 163-164.  

The individual stated that he did not see his use of the escort
service as raising a security problem.  He said that in order for
someone to be targeted by a foreign government through an escort
service during a business trip to Washington, DC, that government
would have to know that their target was visiting Washington,
know where he was staying, and know that he had a pattern of
calling escort services.  TR at 164.  He stated that he made no
effort to investigate the escort service that he used, that he
picked it out of the phone book.  He stated that he was not
“approached” by the escort that he hired for any intelligence
purposes.  TR at 164.

The individual stated that he did not recall any particulars of
his dinner with the escort on February 14, 2002.

Hearing Officer: So you just don’t recall anything
about this incident?

Individual: Not really.  I’ve tried and tried to think
about this.  You know, I’ve eaten dinner with a lot of
people through my career.  There is no way for me to go
back and try to figure out which one this was.

Hearing Officer: What I find difficult is that this was
a very isolated incident of hiring someone, an
attractive lady to have dinner with and make
conversation.  So, I would have thought you’d recall
something more of it?

Individual: I guess she wasn’t that attractive, sir.  I
don’t.

Hearing Officer: Did you feel disappointed?
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Individual: I really don’t recall that either.

Hearing Officer: And did you feel upset by the bill
when it was tendered?

Individual: No, sir, that was agreed on by me, I’m
sure, when I paid the service.

TR at 379-380.  When asked to explain why there were no charges
for restaurant meals on his credit card records, the individual
stated that normally he has dinner at the hotel and charges it to
his room.  He said that the hotel bill of $845 for that visit to
the DC area “will include, I would say, multiple dinners.”  TR at
386.

The individual stated that he had used an escort service on three
occasions in his life.  The two other incidents occurred in the
early or mid 1990's.  One use involved a bachelor party for a co-
worker and the other was for personal use.  TR at 378. 

The individual testified that he would not use an escort service
in the future, and that, looking back, he believed that using an
escort service was a “bone-headed move” because of “the way other
people would perceive me because of it.”  TR at 358-359.  He
stated that at the time he made that decision, he thought that
calling an escort service for an “articulate” dinner companion
was less of a security risk than trying to meet someone in a bar.

He said that the DOE assistant security manager had not been
accurate in testifying that the individual had been personally
concerned in 2003 that his fiancee would learn of his use of an
escort service.  TR at 359.  The individual stated that he
expressed this concern to the assistant security manager because
he thought that if his fiancee learned that this allegation was
being pursued by certain contractor officials, it “could put her
more into conflict with them”.  TR at 360.

The individual testified that he was offered an exculpatory
polygraph by the DOE, and that he declined to take it.  TR at
366.

When [the DOE security specialist] talked to me, she
would not give the subject of the polygraph.
Additionally, she told me that I needed to plan for
being there all day.  I’ve taken some . . . polygraphs
before, there would have been absolutely no reason to
have been there all day for that type of polygraph. . .
.  I did not think with my health condition, I could be
okay 
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strapped to a chair all day.  And then without knowing
what the polygraph was going to be, I could have been
walking into a background polygraph, and that’s not
right.  That’s not even legal.  So there was no way
without knowing what was going on for me to actually be
okay with taking that test.

TR at 374.  

F.  The Individual’s Wife

The individual’s wife testified that she has worked for the DOE
contractor for five years, has known the individual for about
four years, and has been married to him for two years.  TR at 94-
97.  She describes her husband as “the most honest individual
I’ve ever come in contact with.”  TR at 97.  She testified that
“he is a man of character, an honest man , he takes care of his
children, [and] he has never backed away from his
responsibilities.”  She added that the individual always followed
the proper procedures in the workplace.

. . . outside of work you could have fun, you could go
and do things, but when you were at work, if it
involved rules or laws, [the individual] wouldn’t
deviate from that.

TR at 98.  She stated that the individual is “a very private
person” and “not one to rehash” the past.  Nevertheless, she
asserted that “if I point blank ask [the individual] a question,
whether he believes it to be my business or not, he will and has
told me the truth.”  TR at 99-100.  She does not believe that the
individual is capable of being blackmailed or otherwise betraying
the government, because of his truthfulness and his patriotism.
TR at 100-101.  She testified that the individual is not
impulsive, that she has never seen him drunk, and that she
believes that he will never again use an escort service.  TR at
102-103.

She denied that her husband named prairie dogs after managers and
co-workers before shooting them with his rifle.  She said that
rumor had started when, while at lunch with co-workers, she had
related that she had told the individual that one of the prairie
dogs they were hunting looked like a DOE contractor manager
because “it has a large lower belly, and hair that’s slicked
back.”
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[the individual] never named one, never got one in his
sights and named and shot it.  It was totally blown out
of proportion.  That was not the way that happened.

TR at 105.

The individual’s wife testified that “the accepted way of the
plant” in 2002 was to disregard the restrictions concerning the
use of the corporate credit cards.  She stated that using the
corporate credit card for personal business was accepted practice
by corporate employees at that time.  TR at 108-112.  

She stated that she became engaged to the individual in December
2002 and became aware that the individual had used an escort in
June or July 2003.  TR at 114.  She said that she did not believe
that the individual would use an escort service again, but that
if he did hire an escort as a dinner companion while traveling,
she would have a problem with it.  TR at 116-117.

In recalling the conversation that she had with the individual
about his use of an escort on February 14, 2002, she testified
that he was upset that DOE security assumed that the escort was
more than a dinner companion.

. . . there were being implications that he had had
sexual relations or done something illegal, that was my
take on it, whether that’s what he was trying to say to
me.  But I could tell that really bothered him that it
would be seen as anything other than just someone to
have dinner with.

TR at 119.  

G.  The Reporting Employee

The reporting employee stated that the individual had been his
supervisor from early 2000 until the individual’s security
clearance was suspended in mid 2004.  He testified that in July
2004, he was asked by the DOE contractor’s deputy general manager
to write a memorandum concerning some of the individual’s
behaviors and activities that made him uncomfortable.  TR at 120-
121.  In that memorandum the reporting employee wrote that the
individual “seems to be paranoid at times and exhibits a victim
mentality.”  He reported that the individual seems to have a
personal vendetta against those who are involved in the
contractor’s human reliability program and that he heard the
individual state that he 
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wants their heads “on a spit”.  July 2004 Memorandum entitled
“Documentation of Conversation”, DOE Exhibit 3-1.  He also wrote
that he had witnessed the individual possessing a handgun inside
the security fence, and that the individual and his wife named
prairie dogs after contractor managers before shooting them with
their rifles.  Id.

At the Hearing, the reporting employee testified that he had made
no conclusions over whether the individual intended to cause harm
to other employees.

I had a responsibility to report behavior that I
thought was a safety or security concern.  And I didn’t
make a judgment whether or not [the individual] would
have made harm to them.  I reported it to . . . a
supervisor at the facility, and he used his
professional opinion to make whatever judgments needed
to be made.

TR at 122.  With respect to his report of seeing the individual
with a handgun in the facility’s parking lot, he testified that
the incident occurred near Christmas, when he witnessed the
individual deliver what looked like a gun box to the individual’s
friend/employee.  TR at 123.  He also stated that the individual
had told him that “it was . . . his wife that actually named the
prairie dogs.”  TR at 124.  He could not recall the details of
what the individual told him, but he testified that the naming of
prairie dogs “may only have occurred once.”  TR at 152.

Finally, the reporting employee testified that he had observed
the individual collecting evidence against the DOE contractor
because of personal interests that he was pursuing and that this
raised an ethical issue:

I think [the individual] is an honest person.  I’ve
never felt that he lied to me directly.  It’s just the
ethical issues with – his duties as [a contractor
employee], I think he had other interests that may not
have been in the interest of the . . . department
directly.  They were personal interests that I think
were questionable.  In my mind I questioned his ethics
on those decisions, those things that he was doing.

TR at 146. 
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H.  The Staff Employee

The staff employee testified that she has known the individual
for four and a half years.  She stated that in her opinion, the
individual is not a danger to others.  She described him as a
loyal and protective friend, and that she considers him to be a
confidant.  TR at 156-157.  She testified that he is very
patriotic and takes his job seriously.  TR at 157.

I.  The Contractor’s Travel Manager

The Contractor’s travel manager testified that she has held that
position since 2001 and has administered corporate credit card
issues since that time.  TR at 174-175.  She stated that she
could recall no conversation with the individual in which she
told him that it was acceptable to use the corporate credit card
for personal use.  TR at 176-177.  She stated that the policy for
the use of the card has been “for business use only” during the
whole time that she has been travel manager.  TR at 177.  She
said that she could recall no instance in which a Contractor
manager used the corporate credit card to purchase a piano.  She
testified that in January or February 2003, following a DOE audit
of corporate credit card use, her office instituted procedures
for issuing warnings and notifying managers when employees used
the corporate card for personal business.  TR at 180-181.  Prior
to the DOE audit, “we didn’t really monitor or track” credit card
use unless they were notified by the credit card company that an
employee had an overdue balance.  TR at 177.

J.  The Contractor’s Labor Relations Manager

The labor relations manager testified that he was knowledgeable
concerning the Contractor’s corporate credit card policies.  He
stated that the policy had always been that the use of the card
was restricted to official travel and business use only, and the
he was not aware of any decision by the Contractor’s management
to broaden the use of the card.  TR at 183-187.

K.  The Friend/Staff Employee

The individual’s friend/staff employee testified that he has
known the individual since he came to work at the DOE facility
thirteen years ago, and that the individual was his supervisor
from July 1999 until mid-2004.  TR at 188-190.  He stated that he
believes that the individual is “a very honest man” in both his
personal and in his professional life. 
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The friend/staff employee stated that in 2003 the individual had
given him an empty gun box in the parking lot of the DOE
facility.  He said that the individual had given him a weapon
about a year earlier and that the individual gave him the empty
gun box to keep the weapon safe from his children.  TR at 200.
He did not recall the individual ever mention that he or his wife
had named a targeted prairie dog after a contractor manager.  TR
at 201.  

With regard to corporate credit card use, he stated that he
remembered the contractor’s travel manager stating that there
would be no problem using the corporate card for any expenses as
long as the bill was paid on time.  He also recalled that she
referred to a corporate manager purchasing a baby grand piano
using his corporate card.  TR at 197-198.

He stated that the individual told him that he had used an escort
service in February 2002 solely for dinner companionship and that
he believed the individual.  TR at 192-193.  He testified that
the individual would not intentionally violate a rule or law, and
that he is too patriotic to be subject to foreign influence.  TR
at 194-196.  

L.  The DOE’s Security Team Leader

The DOE’s security team leader testified that he has worked with
the individual since 1993 and believes that he is a conscientious
employee.  TR at 204.  He also characterized the individual as
honest, reliable and trustworthy.  TR at 206.  

He stated that if the individual were intentionally disregarding
official policy concerning the use of his corporate credit card,
that would raise an issue concerning the individual’s reliability
and trustworthiness.  TR at 214.

He stated his opinion that if the individual hired an escort
solely as a dinner companion, that would not make the individual
more susceptible to coercion.  TR at 206.  He stated that a
security concern would arise if the individual charged the
expense on his corporate credit card or if he intentionally lied
about making personal use of his corporate credit card.  TR
at 210.  He stated that if the individual concealed the use of a
dinner escort from his wife or fiancee, then there would be a
potential for coercion security concern.  TR at 212.  
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M.  The DOE Contractor’s Psychologist’s Second Appearance

After hearing the testimony of the witnesses described above, the
contractor’s psychologist was asked to comment concerning what he
had heard.  He stated that he no longer viewed the individual as
potentially violent.  He said he based his revised view on the
individual’s behavior since June 2003 and  concluded that “he has
handled the stress and everything very well, from all
indications.”  TR at 320.  He also stated that the individual
does not have a diagnosable personality disorder at the present
time.  TR at 321.  
The contractor’s psychologist stated that some of the testimony
he had heard continued to raise a concern about the  individual’s
honesty.  He said that the contractor’s travel manager denied the
individual’s assertion that there was no issue over using the
corporate credit card for private purchases and that one manager
had bought a piano with his credit card.  TR at 322.  He also
stated that he was surprised by the testimony of the DOE’s
assistant security manager that the individual had made more than
fifty personal charges on his corporate credit card.  TR at 325. 

N.  The Contractor’s Former Travel Manager 

The contractor’s former travel manager testified that around
January 2001, the DOE contractor directed him to stop auditing
the corporate credit card for personal use:

We did a frequent audit on the travel card up until the
time that [the current contractor] took over.  After
the time that [the current contractor] took it over,
the policy was that we weren’t to question it because
they had to have their personal credit reviewed, and
they could use [the corporate credit card] as long as
they paid the bill.

TR at 392.  He also recalled that in 2003, following a DOE audit
of corporate card use, corporate officials agreed to abide by the
official policy of no personal use of the corporate credit card.
TR at 393-394.

O.  The DOE Protective Force Security Specialist  

The DOE protective force security specialist testified that he
has known the individual since 1987 and that they have worked
together frequently in connection with some of his contractor
oversight responsibilities.  He stated that he has had no bad
experiences 



- 22 -

with the individual and that the individual has been “honest and
straightforward” in all their dealings.  TR at 399.  He was not
aware of the DOE’s security concerns about the individual, but
stated that the allegations that the individual had made false
statements, misused his corporate credit card, and hired an
escort could raise questions about his judgment, reliability and
trustworthiness.  TR at 403-406.  He stated that if the
individual was told by corporate management that it was
acceptable to use the corporate credit card for personal
expenses, he would not see such use as raising issues of honesty
and trustworthiness.  TR at 411.

P.  The Individual’s Polygrapher

The individual’s polygrapher stated that the individual
truthfully answered the questions that were posed to him.  TR at
416.  In those answers, the individual denied that he had “sexual
relations with an ‘escort service’ girl in the Washington D.C.
area” in February 2002.  Hearing Exhibit 13.  The individual’s
polygrapher stated that based on his twenty-five years of
experience in conducting polygraph tests for the local police
department, he believed that the individual did not try to
deceive him.

I think that generally speaking, the measures that
people take to avoid detection, whether or not they’re
truthful or telling a lie, generally aren’t successful
with a competent, experienced examiner.  And I didn’t
see anything that would indicate to me that [the
individual] was attempting any sort of deception or
psychological games with me or anything of that sort.

TR at 417.  He stated that the polygraph technique that he uses
is known as the Modified Keeler technique, and that it is
different from the Baxter Zone Comparison technique used by the
DOE.  He stated that both were effective techniques.  TR at 421. 

The individual’s polygrapher testified that during his pretest
interview, the individual was able to provide some details about
his encounter with the escort.

And I could not have tested him if he weren’t willing
to take a stand on what he remembered and what he
didn’t remember.  And my recollection of the pretest
interview, he provided sufficient detail where I could
formulate the questions that you see attached to my
report.  I mean, you can’t answer a question yes or no
and know that [whether] you’re telling the truth or
you’re lying if you 
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don’t recall enough detail to answer those specific
questions.

TR at 425.   

IV.  ANALYSIS

Through his counsel and in his testimony at the Hearing, the
individual presented four arguments for the purpose of mitigating
the security concern.  The first is an assertion that he has
never done anything to indicate that he poses a potential
physical threat to other employees at the DOE facility.  The
second contention is that he admits using his corporate credit
card for personal expenses, but contends that before making these
charges he had a reasonable belief that it was acceptable to use
the corporate credit card for personal expenses as long as he
paid his monthly bills.  He further states that he has not used
his corporate card to pay personal expenses since early 2003.
The third contention is that he has not made false or conflicting
statements about the use of his corporate credit card to
contractor or DOE officials.  Finally, he contends that his
hiring of an escort on February 14, 2002 was an act of poor
judgment that he will not repeat, and that the escort was hired
solely as a dinner companion and that no  sexual activity took
place.  For the reasons stated below, I conclude that the
arguments and evidence presented by the individual do not fully
resolve the security concerns.   

A.  Concerns that the Individual Posed a Physical Threat to
Others at the DOE Site

In his Response to the Notification Letter and through Hearing
testimony, the individual contends that no credible evidence
exists to support the DOE’s concern that the individual is
“potentially dangerous and might seek retaliation.”  The
individual presented the testimony of his wife, the reporting
employee and the friend/staff employee to show that the
individual had not displayed  significant anger or threatening
behavior in response to recent job-related pressures.  He also
presented the testimony of a psychologist and psychiatrist who
testified that the individual did not possess a personality
disorder and that his history indicated that he could handle
stressful and conflict-laden situations  without resorting to
violence.  After hearing this testimony, the DOE contractor’s
psychologist stated that he no longer viewed the individual as
potentially violent, and believes that he does not 
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3/ The DOE counsel also indicated his agreement that the
individual has shown that he does not have a personality disorder
that makes him a potential physical threat in the workplace.  TR at
435.  

4/ Based on this testimony and on the testimony of the
contractor’s former travel manager, I believe that the individual
and the friend/staff employee did receive assurances from the
travel manager about personal use of the corporate card that she
cannot now recall.

have a diagnosable personality disorder at this time. 3/
Accordingly, I find that the individual has resolved the DOE
concerns that he is potentially violent in the workplace.

B.  The Individual’s Use of His Corporate Credit Card

The DOE counsel contends that the individual’s personal use of
his corporate credit card in 2001 and 2002 raises a security
concern because it violated the express terms under which his
card was issued to him.  He refers to the acknowledgments that he
signed in  2001 and 2002, and to the testimony by the travel
manager and the contractor’s psychologist that it has always been
the official policy of the contractor that the corporate credit
card should only be used for business expenses.  At the Hearing,
the individual testified that in 2001 and 2002, when he was
placing personal charges on the card, he believed that the
contractor’s senior management had sanctioned personal use of the
card by contractor managers.  He stated that the contractor
travel manager told him this, and the friend/staff employee also
testified that he heard the contractor travel manager say this.
The contractor travel manager cannot recall such a conversation.
4/  

There is conflicting evidence concerning whether contractor
management sanctioned personal use of its corporate credit card
in 2001 and 2002.  The contractor’s former travel manager
testified that around January 2001 he was instructed by corporate
management to stop auditing the credit card for personal use and
not to question expenses as long as credit card holders paid
their bill.  The contractor’s labor relations manager stated that
he was not aware of any decision by contractor management to
broaden the use of the card.  Finally, the DOE assistant security
manager testified that when the DOE audited corporate credit card
use in January 2003, eight of the fourteen senior corporate
managers had used their card to pay non-business related expenses
and as a result of 
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this audit corporate management made a commitment to change the
way they were doing business.  I find that there was a very
relaxed attitude by the DOE contractor regarding use of the
corporate credit card from 2001 until early 2003.  Therefore, I
find that the individual’s failure to limit his own use of the
card to business related travel expenses does not raise a serious
issue concerning his honesty, reliability and trustworthiness.
Furthermore, the individual testified that when his personal use
of the card became an issue in late 2002 and early 2003, he
stopped using it for non-business expenses, and has not misused
the card since that time.  Under these circumstances, I find that
the individual has mitigated the security concern arising from
his personal use of the corporate credit card in 2001 and 2002.  

C.  The Individual’s Alleged False or Misleading Statements
Concerning his Corporate Credit Card and Escort Service Use 

The contractor’s psychologist testified that in December 2002,
when he asked the individual if he had used his corporate card
for non-business expenses, the individual replied “no.”  The
contractor’s psychologist’s contemporaneous notes from the
meeting confirm that made this response.  The individual denies
that he gave this answer to the contractor’s psychologist,
stating that at that time he had already met with contractor
officials concerning the debts that he had incurred on his
corporate credit card, and that he would have no reason to make a
false statement.  

While there may have been some miscommunication or
misunderstanding between the individual and the contractor’s
psychologist concerning this exchange, I find that the
individual’s response to the contractor’s psychologist’s inquiry
about his personal use of the corporate card was at best
misleading, and may have involved deliberate falsification.
While the individual’s answer of “no” would have been technically
accurate if the contractor’s psychologist posed his question in
the present tense and the individual already had stopped using
the corporate card for personal expenses, it still misled the
contractor’s psychologist into writing that the individual had
never made personal use of his corporate card.  The individual
was aware when he answered this question that the contractor’s
psychologist was charged with assessing his fitness to hold a
position at the DOE facility involving national security matters.

Similarly, the individual’s initial inability to recall using an
escort service when asked about it by the DOE assistant security
manager raises the concern that he was being deliberately evasive
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regarding an issue relevant to his fitness for access
authorization.  As discussed further in Section D below, evasive
or misleading statements in the context of national security
matters raise a Criterion (l) concern. 

However, I do not find that the record supports the allegation
that the individual made additional false or misleading
statements about his use of the corporate credit card.  In the
individual’s second interview with the contractor’s psychologist
in January 2003, the contemporaneous notes of the contractor’s
psychologist reflect that the individual stated both that he may
have mistakenly used the card, and that he did not think that
personal use of the card was an issue because he had spoken to
the contractor’s deputy general manager about it.  DOE Exhibit 2-
3.  This conforms with his contemporaneous statement to the DOE’s
assistant security manager that he believed that it was an
acceptable practice to use the corporate credit card for personal
charges.

D.  The Individual’s Use of an Escort on February 14, 2002

I agree with DOE Security’s finding that the individual’s use of
an escort service on February 14, 2002 raises a Criterion (l)
security concern.  As the DOE’s assistant security manager
testified, the individual’s use of an escort may have involved
illegal activity, i.e., prostitution.  Even if no prostitution
was involved, using an escort for companionship places the
individual, who was married at the time, in a situation where he
is susceptible to coercion.  

The individual contends that he has resolved these security
concerns by submitting polygraph evidence to establish that no
act of prostitution took place with the escort.  As evidence that
he is not susceptible to coercion concerning this incident, he
provided the testimony of his wife who testified that the
individual informed her of the incident in the summer of 2003.
Finally, he has testified that his use of an escort, even for
non-sexual companionship, was an act of poor judgment on his part
that he will not repeat.

The individual has not mitigated the security concerns arising
from his hiring an escort on February 14, 2002.  I am convinced
by the testimony of the individual’s polygrapher that the
individual’s 2002 encounter with an escort did not involve
prostitution.  However, I also am convinced that the individual
has not been candid with DOE Security in responding to questions
about this incident.  At his January 2003 meeting with the DOE
assistant security manager, the individual could not remember
using an escort 
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service in February 2002, but he did not dispute the accuracy of
the charge for the escort service that appeared on the billing
statement for his corporate credit card.  At his January 2003
PSI, the individual stated that he is certain that he hired an
escort during a trip to the Washington DC area on February 14,
2002 but that he recalled nothing about the encounter.  He stated
only that his dinner with the escort “would’ve been at the hotel”
and that there was no sexual activity involved.  January 2003 PSI
Transcript at 147 and 152.  He provided no additional information
concerning his inability to recall the incident at his July 2003
PSI.  July 2003 PSI Transcript at 78-79.  As summarized above, at
the Hearing the individual continued to maintain that he could
recall no specific information about this encounter with the
escort.  At the close of the Hearing, the individual’s counsel
asserted that the individual has been consistent with the DOE in
taking the position that he cannot recall the incident, even
though that position may sound “unbelievable” and “in light of
logic, just doesn’t make sense.”  TR at 439.

At the outset of the Hearing, I emphasized that the individual
must provide complete information to resolve the concerns raised
in the Notification Letter.

When [the individual] presents himself as a witness, it
is in his best interest to answer questions fully and
truthfully.  An affirmative finding regarding
eligibility for access authorization is possible only
for individuals who cooperate by providing full, frank,
and truthful answers to the DOE’s relevant and material
questions.

TR at 14.  I do not accept the individual’s repeated assertions
that he cannot recall any specifics about his February 14, 2002
use of an escort service.  The individual has testified that he
used an escort privately on two occasions, once in the early
1990's and again in 2002.  Under these circumstances, the
individual certainly should remember the 2002 incident.  In
addition, his lack of recollection seems selective.  He stated
with certainty at the Hearing that the incident was limited to
dinner companionship and that no prostitution took place, and yet
he also stated that he could not recall any circumstances about
his dinner with the  escort.  The testimony of his polygrapher
also suggests that the individual has not been candid with the
DOE about his recollection of his dinner with the escort.  The
polygrapher testified that when he discussed the incident with
the individual prior to administering the polygraph test, he
believed that the individual recalled the incident sufficiently
to make a sworn statement that 
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no sexual encounter took place.  I therefore do not accept the
individual’s assertions that he cannot provide the DOE with any
details concerning this incident.

While I recognize that providing information about hiring an
personal escort may deeply offend the individual’s sense of
personal privacy, anyone seeking access authorization must be
willing to respond to such questions in a candid and truthful
manner.  The limited or selective disclosure of information
regarding a security concern cannot mitigate that concern.
Indeed, the inability to be candid about his private life in this
area indicates that the individual may not have been candid with
the DOE in describing other events in his private life that may
be embarrassing to him.  Under these circumstances, I conclude
that because the individual has not been candid in describing his
February 2002 meeting with an escort, he has not mitigated the
security concerns arising from that incident.  See Personnel
Security Review (Case No. VSA-0038), 28 DOE ¶ 83,018 at 86,523
(2001) (The OHA Director concluded that an individual raised a
security concern when he failed to disclose to the DOE the
circumstances that resulted in a positive drug test. “Whether
silence was the most natural reaction in this case is irrelevant.
The key here is that a person seeking a security clearance is
under a continuing obligation to be completely honest and open
with the DOE, and to keep the DOE fully informed with regard to
matters that bear on his access authorization.”).

V. CONCLUSION

For the reasons set forth above, I find that the DOE properly
invoked Criterion (l) in suspending the individual’s access
authorization.  After considering all the relevant information,
favorable or unfavorable, in a comprehensive and common-sense
manner, I find that the evidence and arguments advanced by the
individual do not convince me that he has mitigated all of the
DOE’s security concerns.  The individual has mitigated the
concern that he may be potentially violent in the workplace and
the concern arising from the misuse of his corporate credit card
in 2001 and 2002.  However, he has not mitigated the concern that
he misled the contractor’s psychologist in December 2002
regarding his personal use of the corporate card and the concern
that he has not been candid with DOE security personnel
concerning his use of an escort service in February 2002.
Accordingly, I cannot find that restoring the individual’s access
authorization would not endanger the common defense and would be
clearly consistent with the national interest.  It therefore is
my conclusion that the 
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individual’s access authorization should not be restored. The
individual may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: August 26, 2005 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 

January 24, 2006 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:   Personnel Security Hearings 

 
Date of Filing:   March 21, 2005 
 
Case Number:   TSO-0203 
 
This Decision concerns the eligibility of  XXXXXXXXXXXXXXXX (“the Individual”) 
for continued access authorization. This Decision will consider whether, based on 
the testimony and other evidence presented in this proceeding, the Individual’s 
suspended access authorization should be restored. For the reasons detailed 
below, it is my decision that the Individual is not at this time sufficiently 
rehabilitated and reformed to the point where I can recommend that his access 
authorization might be restored. 
 
I. APPLICABLE REGULATIONS 

 
The regulations governing an individual’s eligibility for access authorization (also 
“security clearance”) are set forth at 10 C.F.R. Part 710, “Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” An individual is eligible for access authorization if such authorization 
“would not endanger the common defense and security and would be clearly 
consistent with the national interest.” 10 C.F.R. § 710.7(a). “Any doubt as to an 
individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Department of the Navy v. Egan, 484 U.S. 
518, 531 (1988) (“the “clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should err, if they must, on 
the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) 
(strong presumption against the issuance of a security clearance).  
 
If a question concerning an individual’s eligibility for a clearance cannot be 
resolved, the matter is referred to administrative review. 10 C.F.R. § 710.9. The 
individual has the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing officer. 10 
C.F.R.  § 710.21(b)(3). The burden is on the individual to present testimony or 
evidence to demonstrate that he is eligible for access authorization, i.e., that 
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access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R.  § 710.27(a). 
 
On November 8, 2004, the DOE notified the Individual that it had derogatory 
information that created a substantial doubt as to the Individual’s continued 
eligibility for an access authorization under 10 C.F.R. § 710.8, paragraph (j).1  
Notification Letter dated November 8, 2004.  The Letter also advised the 
Individual of his right to request a hearing in the matter, and he did so in a letter 
dated November 24, 2004. Letter from the Individual dated November 24, 2004.  
The DOE forwarded the request for a hearing to the Office of Hearings and 
Appeals (OHA) and I was appointed to serve as Hearing Officer. 
 
II. BACKGROUND 
 
The Individual is employed by a contractor at a DOE facility in a position that 
requires an access authorization.  Material concerning the Individual’s alcohol 
consumption came into the possession of DOE.  To try to resolve the questions 
raised by the material, the Individual was interviewed by a personnel security 
specialist on May 4, 2004, and then by a DOE-sponsored psychiatrist on June 4, 
2004.  The psychiatrist’s report and the November 8, 2004, Notification Letter 
state that the Individual is “a user of alcohol habitually to excess.” 
 
The Notification Letter also cites a number of past events related to the 
Individual’s alcohol consumption:  A 1990 citation for having an “Open 
Container” while driving, a 1991 disciplinary action under the Uniform Code of 
Military Justice for underage drinking, a 1992 arrest for driving under the 
influence of alcohol and a consequent requirement that the Individual attend 
outpatient alcohol treatment. Notification Letter   Save for the Open Container 
citation – the Individual maintains that alcohol was not involved -- these events 
are not disputed by the Individual.  
  
For the June 4, 2004, interview, DOE asked the psychiatrist to address four 
questions: 
 

a. Has the subject been or is the subject a user of alcohol habitually to 
excess or is he alcohol dependent or suffering from alcohol abuse? 

b. If so, is there adequate evidence of rehabilitation or reformation? 
c. If not rehabilitated or reformed, what length of time and type of 

treatment would be necessary for adequate evidence of rehabilitation or 
reformation? 

                                                 
1  (j) Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse. 
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d. Does the subject have an illness or mental condition which causes, or may 
cause, a significant defect in judgment or reliability? 

 
Psychiatrist Report, June 25, 2004. 
 
Based upon the Individual’s history and present usage, the psychiatrist 
concluded that the Individual “has been but is not currently suffering from 
alcohol abuse.” Psychiatrist Report at 23 (emphasis supplied).  However, the 
psychiatrist also concluded that the Individual is a user of “alcohol habitually to 
excess.” Psychiatrist Report at 23.  In response to the second question, the 
doctor concluded that there was not adequate evidence of rehabilitation or 
reformation. Psychiatrist Report at 23.   
  
In response to c, the psychiatrist stated that for adequate evidence of 
rehabilitation or reformation, the Individual could do one of the following: 

 
(1)  Produce documented evidence of attendance at Alcoholics 
Anonymous for a minimum of 100 hours with a sponsor, at least once a 
week, for a minimum of one year and be completely abstinent from 
alcohol and all non-prescribed controlled substances for a minimum of 1 
year following the completion of (the AA) program = 2 years of sobriety. 
 
(2)  Satisfactorily complete a minimum of 50 hours of a professionally led, 
substance abuse treatment program, for a minimum of 6 months, 
including what is called “aftercare” and be completely abstinent from 
alcohol and all non-prescribed controlled substances for a minimum of 1 
½ years following the completion of this program = 2 years of sobriety. 

  
As adequate evidence of reformation there are two alternatives: 
 

(1)  If the (Individual) goes through one of the two rehabilitation 
programs listed above, then (a total of) 2 years of absolute sobriety would 
be necessary to show adequate evidence of reformation. 

 
(2)  If the subject does not go through one of the two rehabilitation 
programs listed above, then 5 years of absolute sobriety would be 
necessary to show adequate evidence of reformation. 

 
Psychiatrist Report at 24. 
 
Responding to the final question above – “Does the subject have an illness or 
mental condition which causes, or may cause, a significant defect in judgment or 
reliability” – the psychiatrist stated that “Although drinking habitually to excess is 
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a potential security concern, it is not an illness, as it is not in the DSM-IV TR2  . . 
. . (T)herefore, the answer is ‘NO.’ ” Psychiatrist Report at 25. 
 
In sum, the DOE-sponsored psychiatrist concludes that the Individual “has been 
and is a user of alcohol habitually to excess and is not showing adequate 
evidence of rehabilitation or reformation.” Psychiatrist Report at 28 .  
 
In response the Individual pointed out that the three alcohol-related events 
recited in the Notification Letter occurred in the distant past when he was very 
young, i.e., 17, 18 and 19 years of age, respectively.  November 20, 2004, letter 
(Exhibit 2)   He also pointed out that in the ensuing dozen years since those 
events, there have been no further incidents.  Moreover, during the same period 
the Individual has made significant strides forward in terms of education, 
professional and personal responsibility.  He has a family, he has worked 
continuously in progressively more responsible professional positions and has – 
during evenings and weekends -- earned a Bachelor’s degree in Political Science 
and a very high grade point average, and is on the verge of a second BA.  
November 20, 2004 letter at 2-3. 
 
There is no substantial dispute as to any of the facts described above. 
  
III. THE HEARING 
 
Attending the Hearing were the Individual, DOE Counsel and the DOE-sponsored 
psychiatrist.  There were three witnesses on behalf of the Individual, including 
the Individual’s spouse.  Witnesses would ordinarily be excluded from any 
portion of a hearing in which they were not testifying.  In the interests of the 
Individual, however, the DOE psychiatrist was allowed to remain present during 
the entire Hearing in order to receive any information that might lead to a 
revision of the doctor’s initial opinion.  Because the Individual was not 
represented by counsel, DOE Counsel assisted in qualifying and examining each 
witness. 
 
On behalf of DOE, Counsel briefly outlined the historical matters involved in the 
Notification Letter.  Counsel framed the DOE interest as whether the Individual 
“has demonstrated . . . adequate evidence of reformation or rehabilitation in light 
of (the) diagnosis of (the Individual’s) use of alcohol to excess.”  Transcript of 
November 15, 2005 Hearing (Tr) at 9.  
 
On his own behalf, the Individual testified that beginning in May, 2005, he had 
completely abstained from alcohol.  In June, 2005 he voluntarily entered into a 
professionally administered, bi-weekly outpatient treatment program for  

                                                 
2  The Diagnostic and Statistical Manual of the American Psychiatric Association, IVth Edition TR. 
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substance abuse/dependence.  Records provided by the Individual after the 
Hearing confirm his enrollment and completion of that program. December 7, 
2005 letter and attachments from Individual.  The Individual also testified that 
he did not have the benefit of the DOE-sponsored psychiatrist’s report until 
December 2004 and did not understand that the recommendations of that report 
were “what the Department of Energy wanted” until May, 2005. Tr at 17.  At that 
point he stopped drinking and undertook rehabilitation under the supervision of a 
professional. 
 
The Individual’s spouse confirmed that he had stopped drinking in May, 2005, 
and undergone the substance abuse treatment program.  She testified that the 
Individual had not experienced difficulty in abstaining from alcohol since he quit 
in May, and would not in the future.  She explained that their accomplishments 
and responsibilities, in terms of education and professional advancement, and 
their family did not allow much time for alcohol abuse. Tr at 25-39. 
 
The second witness was an operations team leader who works with the 
Individual and who socializes with the Individual and his family.  He has also 
known the Individual since they were in the Navy together, i.e., the time of the 
incidents specified in the Notification Letter. Tr at 40-5.  Leaving aside their 
tenure in the Navy, he testified that he had never seen the Individual 
“intoxicated” and described the Individual’s use of alcohol as “moderate.” Tr at 
45-8.   He also testified that he and the Individual and their families had been 
together socially four or five times since May, 2005, and that the Individual had 
consumed no alcohol during those times. Tr at 50.   
 
The final witness called by the Individual had been a supervisor for his present 
employer.  He stated that he had never seen the Individual intoxicated or 
impaired in any way – including during non-working hours when the Individual 
had received unexpected calls to duty.  This witness also testified to the 
Individual’s excellent work habits and good judgment. Tr at 71-6.  
 
The DOE psychiatrist testified that five months of abstaining from alcohol and 
approximately 24 hours of treatment was not sufficient to allow him to conclude 
that the Individual was rehabilitated and reformed. Tr at 100-101.  The 
substance of the psychiatrist’s testimony and accompanying colloquies with the 
Individual are that: 
  

• five months of sobriety instead of the recommended two years of sobriety 
and 

• 24 hours of treatment over four months versus a minimum of 50 hours 
over a period of 6 months is insufficient 

 
Tr at 101-02. 
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In addition, the doctor testified to the effect that the Individual could have  
stopped drinking after the June, 2004 psychiatric interview.  The Individual  
responded that he did not fully appreciate DOE concerns or know what he should  
do:  “I was not made aware of your recommendations . . . until December of  
2004.” Tr at 99.  The Individual also stated that he did not know what steps  
he should take until May, 2005, when he spoke with the first DOE Counsel  
assigned to this matter and stopped drinking. Tr at 85-6.  Finally, because the  
Individual had referenced as a barrier the expense of treatment, the psychiatrist  
cited Alcoholics Anonymous as “an easy way to get a lot of exposure to alcohol 
issues.”  
 
In summary, it is fair to say that, in the opinion of the DOE psychiatrist, the 
Individual’s progress and commitment – while good – fell well short of the 
period3 of abstinence where the doctor could conclude he was reformed and 
rehabilitated. Tr at 101. See, Personnel Security Hearing, Case No. TSO-0253, 29 
DOE para. 82,867 (2005) (21 months insufficient)  
  
IV. STANDARD OF REVIEW  
 
Applicable DOE regulations state that "[t]he decision as to access authorization is 
a comprehensive, common-sense judgment, made after consideration of all the 
relevant information, favorable or unfavorable, as to whether the granting of 
access authorization would not endanger the common defense and security and 
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In 
resolving questions about the individual’s eligibility for access authorization, I 
must consider the relevant factors and circumstances connected with the 
individual’s conduct, set out in Section 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledgeable participation; how recently and often the conduct 
occurred; the age and maturity of the individual at the time of the conduct; 
whether participation was voluntary; rehabilitation, reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors. 
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized 
when the existence of derogatory information leaves unresolved questions about 
an individual’s eligibility for access authorization.  A hearing is “for the purpose of 
affording the individual an opportunity of supporting his eligibility for access 
authorization.” 10 C.F.R. § 710.21(b)(6). Once DOE has presented derogatory 
information affecting an individual’s eligibility for access authorization, the 
individual must come forward with evidence to convince DOE that restoring his  

                                                 
3   The Diagnostic and Statistical Manual of Mental Disorders of the American Psychiatric Association at 195-6 defines 
"sustained remission" as twelve months or more of abstinence. 
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or her access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national interest.” See, e.g., 
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,511 
(1995), and cases cited therein. The DOE regulations were amended in 2001 to 
state that any doubt regarding an individual’s eligibility for access authorization 
shall be resolved in favor of the national security. 10 C.F.R. § 710.7(a). 
 
V. OPINION 
 
The steps the Individual has taken towards rehabilitation and reformation, if 
continued, may in time alleviate the DOE security concerns.  If his efforts to date 
are enhanced as suggested by the DOE-sponsored psychiatrist during the 
Hearing, the DOE concerns expressed in the Notification Letter should be 
alleviated.  Five months of abstinence and 24 hours of counseling, however, is 
not sufficient evidence of rehabilitation and reformation. 
 
I have no doubt that the Individual’s commitment is sincere.  He appeared to me 
as a hard-working, goal oriented person who has voluntarily taken on and is 
dealing with other, very challenging aspects of his life that might otherwise hold 
him back emotionally and intellectually.  For the concerns here, however, there 
simply has not been enough time. 
 
There are a few other matters that I find troubling, such as the Individual’s claim 
that he did not know what steps to take to alleviate the DOE concerns even after 
receiving the psychiatrist’s evaluation. Tr at 85   The evaluation and the doctor’s 
recommendations vis-à-vis easing the DOE security concerns are quoted above 
and are quite clear.  Any confusion may have stemmed from the Individual 
denying he had an alcohol problem; during the hearing the psychiatrist appeared 
to have that view.  One way or another, a longer period of sobriety would have 
been recorded if the plain language of the report had been followed.4 
 
Balancing all this against the important interests of national security, I cannot at 
this time conclude that the Individual is sufficiently rehabilitated and/or reformed 
as to resolve the DOE security concerns. 
 
VI. CONCLUSION 
 
                                                 
4 The Individual also points to limited resources, family and educational obligations, together with 
the cost, as obstacles to additional alcohol treatment.  The psychiatrist spoke to one aspect of 
this, i.e.,  notwithstanding philosophical difficulties with AA (Tr at 96), it does provide exposure to 
alcohol issues and it is without cost. Tr at 103   For my own part, I was also struck by the 
contrast between the assertions of limited resources and the Individual’s purchase of a jet ski 
made sometime after May, 2005.  Tr at 27   I appreciate the implicit explanation for the purchase 
– that the item provided an activity in lieu of those possibly involving alcohol – but the purchase 
does undercut claims as to limited resources. 
 



 8

The Individual has not resolved the Criteria J concerns set forth in the 
Notification Letter. Therefore, I cannot conclude that restoring the Individual’s 
access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). 
Accordingly, I have concluded that the Individual’s access authorization should 
not be restored.  
 
 
 
 
Richard T. Tedrow 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  January 24, 2006 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

*  The original of this document contains information which is subject to withholding
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy
and replaced with XXXXXX’s.

August 4, 2005

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: March 21, 2005

Case Number: TSO-0205

This Decision concerns the eligibility of XXXXXXX XXXXXX XXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the regulations
set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."1/ A Department
of Energy (DOE) Operations Office suspended the individual's access authorization
under the provisions of Part 710. This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access
authorization should be restored.  As set forth in this Decision, I have determined that
the individual’s security clearance should not be restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).
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In this instance, the individual received a security clearance from DOE after gaining
employment with a DOE contractor.  However, the local DOE security office (DOE
Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being suspended pending the resolution of
certain derogatory information that created substantial doubt regarding his continued
eligibility.  This derogatory information is described in a Notification Letter issued to
the individual on November 5, 2004, alleging that the individual “engaged in unusual
conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy, or
which furnishes reason to believe that [he] may be subject to pressure, coercion,
exploitation, or duress which may cause [him] to act contrary to the best interests of
the national security.”  10 C.F.R. § 710.8(l) (Criterion L). The basis for this finding is
summarized below.

The Notification Letter indicates that in December 2003, the individual and his wife
filed a voluntary bankruptcy petition under Chapter 7 of the United States Bankruptcy
Code.  The Notification Letter further states that on May 19, 2004, a Personnel
Security Interview was conducted with the individual during which the individual
provided information indicating that his wife had obtained and maxed out a number of
cards, and that the individual had also engaged in spending beyond his means while
failing to make timely payments on his home mortgage and state taxes.
 
In a letter received by the DOE Office of Hearings and Appeals (OHA) on March 21,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter, 10 C.F.R. § 710.21(b), and on March 23, 2005, I was appointed as Hearing
Officer in this case.  After conferring with the individual and the appointed DOE
Counsel, 10 C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE
Counsel called as its sole witness the Personnel Security Specialist who conducted the
PSI with the individual.  The individual testified on his own behalf and called no other
witnesses.  The transcript taken at the hearing will be hereinafter cited as "Tr."
Various documents that were submitted by the DOE Counsel and the individual during
this proceeding constitute exhibits to the hearing transcript and will be cited
respectively as "DOE Exh." and “Ind. Exh.”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual has been employed by a DOE contractor for nearly 20 years and was
issued a DOE security clearance when he began his employment.  The individual
maintained his security clearance without incident until December 2003 when he 
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reported to his employer that he and his wife had made the decision to file a petition
for Chapter 7 bankruptcy.  This information was referred to DOE Security in an
Incident Report.  At the time the Incident Report was received, DOE Security was in
the process of conducting the required five-year reinvestigation of the individual’s
suitability to hold a security clearance.  In February 2004, the Federal Bureau of
Investigation (FBI) provided an investigation report to DOE Security revealing that
the individual and his wife had maxed out several credit cards, were in arrears on their
mortgage payment and delinquent in paying their state taxes.   A Personnel Security
Interview (PSI) was therefore conducted with the individual on May 19, 2004, in an
attempt to resolve these matters.

During the PSI, the individual stated that his financial difficulties began in March
2002 when his wife was fired from her job.  The individual explained that his wife was
a contract postal carrier for thirteen years but was accused of stealing new credit cards
from her mail deliveries.  Following an investigation into the matter, the individual’s
wife was handcuffed and escorted from the premises, and her contract was terminated.
The individual claimed during the PSI that no formal charges were filed against his
wife but stated later that the local prosecutor had offered a plea bargain agreement to
his wife under which she would have to serve up to three years in jail.  The individual
maintained that the allegations of credit card theft were unsubstantiated.

The individual stated that he and his wife had been married for thirty years, and she
had always been in charge of their finances.  The individual stated that after his wife’s
termination in March 2002, he began to work as much overtime as possible to make up
for the shortfall in income and he assumed that all of their bills were being paid.
However, in early 2003, the individual received a letter from a finance company
threatening to repossess his truck because payments were not being made.  The
individual also began to receive notices and phone calls from credit card companies
threatening action for unpaid debts.  According to the individual, it was only at this
time in 2003 that he discovered that his wife had been spending excessively using  as
many as 18 to 22 credit cards that she acquired without his knowledge.  Several of
these cards were charged to the maximum limit.  The individual also discovered that
the wife was using credit cards to pay their bills, including their home mortgage.  The
individual stated that they had acquired a boat and big screen TV, although it was
unclear whether these purchases occurred before or after his wife lost her job.

The individual attributed the large amount of credit card debt to his wife’s lavish
spending on their children, stating that she bought them whatever they wanted
including cars and the fanciest clothes.  The individual also suggested that his wife had
a gambling problem.  The individual stated that prior to the wife’s termination, they
would go to Las Vegas every six months and would take $1000 apiece.  The individual
admitted that he had accumulated $8000 in credit card debt on his two personal credit
cards, MasterCard and Visa, attributable to these trips.  The individual explained, 
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however, that while they stopped making these trips after his wife lost her job, his wife
continued to gamble at local casinos on an average of twice a week, usually taking $200
on each visit.

Later in 2003, the individual took $21,000 out of his pension account, and sold their
boat and some of their furniture, to help pay their burgeoning credit card debts.  After
a few months, however, the individual and his wife found that they still could not keep
up with their bills and went to see a lawyer in November 2003.  According to the
individual, the lawyer advised them to file a Chapter 7 bankruptcy since their credit
card debt, approximately $80,000, was too excessive to justify filing a Chapter 13
(reorganization of debt) bankruptcy.  The individual and his wife therefore filed a
Chapter 7 bankruptcy on December 17, 2003.  Their credit card debts were discharged
in bankruptcy on March 29, 2004.  Although all of their credit card debt was
discharged, the individual and his wife retained and continued to make payments on
their house and the individual’s truck.  They also kept a small car that had only a few
payments remaining.
 
The individual further stated during the May 2004 PSI that subsequent to filing for
bankruptcy, he and his wife began doing the bills together.  However, the individual
did not know whether his wife had filed their 2003 state tax return.  The individual
also stated that he believed they were current on their mortgage payments.  The
Personnel Security Specialist then informed the individual that his credit report,
obtained by the FBI during its investigation, indicated that they were $12,000 in
arrears on his mortgage payment.  Confronted with this information, the individual
admitted that they were not current with their mortgage payments, but were trying to
work out a schedule of payments with their mortgage company while trying to sell the
home.  The individual stated that he was up to date on his truck payments.

The individual’s financial condition did not improve subsequent to the PSI.  The
individual’s truck was repossessed later in 2004 when he was unable to keep up with
the payments.  In addition, the individual and his wife were unable to sell their house
and lost their home to the mortgage company in November 2004.  At that time, the
individual and his wife were forced to move in with their daughter for three months,
until early 2005 when they began renting a home.  The individual’s wife is still not
working but is enrolled full time in cosmetology school.  The individual expects his wife
to graduate from cosmetology school in December 2005.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
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to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual’s
access authorization should not be restored at this time since I am unable to conclude
that such restoration would not endanger the common defense and security and would
be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific
findings that I make in support of this determination are discussed below.

A.  Derogatory Information, Criterion L

In the Notification Letter, DOE Security asserts it suspended the individual’s security
clearance based upon its finding that he has “engaged in unusual conduct . . . which
tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes
reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress
which may cause [him] to act contrary to the best interest of the national security.”  10
C.F.R. § 710.8(l) (Criterion L).  DOE Security’s concerns arise out of the individual's
filing for bankruptcy in December 2003.  Bankruptcy is a legal means for resolution of
financial problems, and an individual may become free of debt by virtue of a
bankruptcy.  As we have noted in prior decisions, however, this does not mean that
there are no DOE security concerns related to the bankruptcy or more particularly to
the individual’s financial behavior leading to the bankruptcy.  See Personnel Security 
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2/ Under Guideline F of the Adjudicative Guidelines for Determining Eligibility for Access to
Classified Information, security concerns are raised when an individual has demonstrated
“a history of not meeting financial obligations” and an “inability or unwillingness to satisfy
debts.”  See 10 C.F.R. Part 710, Subpart A, Appendix B.

3/ On the basis of the PSI, the Personnel Security Specialist drew the impression that the
individual had a more active role in the excessive credit card spending leading to their
bankruptcy.  The Notification Letter states that during the PSI, “[the individual] admitted he

(continued...)

Hearing, Case No. TSO-0026, 28 DOE ¶ 82,925 (2003); Personnel Security Hearing,
Case No. VSO-0520, 28 DOE ¶ 82,862 (2002); Personnel Security Hearing, Case No.
VSO-0288, 27 DOE ¶ 82,826 (1999); Personnel Security Hearing, Case No. VSO-0081,
25 DOE ¶ 82,805 (1996).   At the hearing, the Personnel Security Specialist testified
that a pattern of financial irresponsibility raises security concerns since it may indicate
that an individual is not honest, reliable or trustworthy, could render an individual
vulnerable to blackmail or coercion, and may tempt an individual to engage in illegal
activities to pay off debt.  Tr. at 23-24.2/  Specifically with regard to the individual, she
expressed her view that “[e]ven though he filed a Chapter 7 bankruptcy, the
information he provided during the interview and following the interview reflects that
he is still being financially irresponsible, especially with the mortgage on his home.”
Tr. at 24.

Having reviewed the circumstances of this case, I have concluded that DOE Security
correctly invoked Criterion L on the grounds of financial irresponsibility.  The
individual’s financial calamities can be traced to March 2002 when his wife was
terminated from her employment.  However, I find that their bankruptcy was
primarily the result of excessive credit card spending and, for reasons that have not
been fully explained, they have not been able to regain financial stability despite
discharging $80,000 in credit card debt in March 2004.  Accordingly, I turn to whether
the individual has presented sufficient mitigating evidence to overcome the concerns of
DOE Security.

B.  Mitigating Circumstances

According to the individual, his wife was in charge of their finances and responsible for
paying their bills during the period proceeding their financial collapse, and he was
unaware that his wife had accumulated more than $80,000 in credit card debt until
early 2003.  Tr. at 62-63;  DOE Exh. 22 (PSI transcript) at 13.  The individual testified
they were forced to file for Chapter 7 bankruptcy in December 2003 when their
voluminous credit card debts, caused by his wife’s secretive irresponsibility and
excessive spending, were determined to be insurmountable.  Tr. at 64-66, 98.  However,
the fact that the individual’s wife had the predominant role in their financial ruin does
not absolve the individual from responsibility.3/  See Personnel Security Hearing, Case
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3/ (...continued)
had purchased the big screen TV, stereos, and a boat because he thought they were making
enough money . . . .”  DOE Exh. 1; see Tr. at 20.  The individual explained at the hearing,
however, that he purchased the big screen TV and boat, in cash, during the 1999-2000 time
frame, before his wife lost her job.  Tr. at 78.  He testified that he never owned a stereo and
did not know where the Personnel Security Specialist received that information.  Id.  The
individual further testified that he sold the TV and boat in 2003 when their finances began
to unravel.  Tr. at 63.

4/ I note that this testimony somewhat contradicts the individual statement during his PSI that
“[m]y wife takes care of most of the bills but we have been doing it together now.”  DOE
Exh. 22 at 8.

5/ The individual conceded that at the time of the PSI in May 2004, he and his wife owed
approximately $1000 in state taxes from their 2003 return.  However, that arrearage was
more than offset by the refund they received on their 2004 return filed in the spring of 2005.
Tr. at 76-77; see Ind. Exh. D.

No. VSO-0066, 28 DOE ¶ 82,956 (2004) (the individual displayed very poor judgment
and unreliability in leaving financially irresponsible wife in control of their finances).
A negative inference can be drawn with regard to the individual’s reliability and
trustworthiness to the extent he acquiesced to his wife’s mismanagement of their
finances after learning of her  prior misconduct, and failed to take meaningful action to
stabilize their financial condition.  Id.

At the hearing, the individual testified that following the bankruptcy, his wife resisted
turning over their finances to him, stating that there were “a lot of arguments between
my wife and I.”  Tr. at 91; see Tr. at 98-99.4/  Following the bankruptcy discharge of
debt in March 2004, the individual’s truck was repossessed by the bank, and the
individual and his wife lost their home to their mortgage company in November 2004.
Tr. at 73, 78.  The individual testified, however, that in January 2005, his wife relented
and he assumed full control of their finances.  Tr. at 99.  The individual asserted “I pay
the bills now.  It’s turned around completely now. . . . I am fully responsible for the
bills.” Tr. at 79-80.  The individual stated that they no longer have any credit cards.
Tr. at 80.  At the hearing, the individual also presented his current budget showing
their monthly income and expenses, and a projected surplus of $323 each month.  Ind.
Exh. A.  In this regard, the individual stated, “[s]ince I take care of the bills, I know
exactly what I’m spending on it, so I wrote that up.”  Tr. at 86.  The individual asserted
that his wife no longer gambles.  Tr. at 82. In addition, the individual presented
evidence that their state taxes are now paid and current.5/
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Notwithstanding, additional evidence presented at the hearing demonstrated that the
individual and his wife have still not achieved a sustained period of financial
responsibility.  Under cross examination by the DOE Counsel, the individual could not
explain why their February and March 2005 checking account statements, also
submitted into evidence, list charges for bounced checks for insufficient funds (“NSF”)
on 13 separate occasions and overdraft fees on 16 different dates.   See Ind. Exh. C.  In
this regard, the hearing transcript contains the following exchange:

Q: Are those yours or your wife’s charges or fees?
A: My wife’s.
Q: So you have 13 bounced checks, correct?
A: Yes.
Q: Sixteen overdraft fees, correct?
A: That is correct.
Q: Would you say you’re doing a good job of handling your finances?
A: No.
Q: And curtailing your wife’s spending?
A: No.

Tr. at 108-09.  The individual then recanted his previous testimony that he had taken
over the finances in January 2005, stating that it was actually in April 2005 when he
finally took the checkbook away from her.  Tr. at 113.  However, the individual later
admitted that he still had not taken away their checking account debit card from his
wife.  Tr. at  117-18.

In prior cases involving financial irresponsibility, Hearing Officers have held that
“[o]nce an individual has demonstrated a pattern of financial irresponsibility, he must
demonstrate a new, sustained pattern of financial responsibility for a period of time
that is sufficient to demonstrate that a recurrence of the past pattern is unlikely.”
Personnel Security Hearing, Case No. VSO-0520, 28 DOE ¶ 82,862 at 86,023 (2002),
citing Personnel Security Hearing, Case No. VSO-0108, 26 DOE ¶ 82,764 at 85,699
(1996).  It is clear that the individual has not met that standard in this case.  I can
accept that the individual was not in control of certain circumstances that precipitated
their bankruptcy, i.e. his wife losing her job in March 2002 and her excessive credit
card spending without his knowledge.  However, the individual has been well aware of
their financial predicament since early 2003, and they still have not achieved financial
stability although they were able to discharge more than $80,000 in credit card debt in
March 2004.  The individual cannot disassociate himself from his wife’s financial
irresponsibility where, as here, he has unreasonably delayed in taking appropriate
action to rectify the situation.  Consequently, the security concerns arising from the
individual’s own financial irresponsibility remain unabated.
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III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§ 710.8(l) in suspending the individual's access authorization.  For the reasons I have
described above, I find that the individual has engaged in conduct that tends to show
that he is not reliable and trustworthy.  I further find that the individual has failed to
mitigate the legitimate security concerns stemming from his conduct. I am therefore
unable to find that restoring the individual’s access authorization would not endanger
the common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual’s access authorization should not be restored at
this time.  The individual may seek review of this Decision by an Appeal Panel under
the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

 
Date: August 4, 2005 
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Date of Filing:  March 21, 2005 

 
Case Number:  TSO-0206 

 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization (or “security clearance”) under the regulations 
set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual=s access authorization should be granted.     
 

I. Background 
 
The individual is employed by a DOE contractor.  The contractor requested an access 
authorization for the individual, but a background investigation uncovered information 
regarding past drug and alcohol use that created a security concern. In order to resolve that 
concern, DOE conducted a Personnel Security Interview (PSI) with the individual in May 
2004.  In July 2004, a DOE consultant-psychiatrist evaluated the individual and diagnosed 
him as alcohol dependent, in sustained partial remission and without adequate evidence of 
rehabilitation or reformation.   
 
In November 2004, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for access authorization. 
Notification Letter (November 8, 2004).  The Notification Letter stated that the derogatory 
information regarding the individual falls within 10 C.F.R. ' 710.8 (h), (j) and (k) (Criteria H, 
J, and K).  DOE invoked Criterion H based on information in its possession that the 
individual has an illness or mental condition that causes or may cause a significant defect in 
his judgment or reliability.  Notification Letter at 4.  The DOE Operations Office invoked 
Criterion J on the basis of information that the individual has been or is a user of alcohol 
habitually to excess, or has been diagnosed by a board-certified psychiatrist, or other 
licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.  10 C.F.R.  § 710.8 (j).  In this regard, the Notification Letter cites the 
diagnosis of the DOE consultant-psychiatrist that the individual suffers from alcohol 
dependence, which in the opinion of the DOE consultant-psychiatrist is an illness or mental 
condition that causes or may cause a significant defect in the individual’s judgment or 
reliability.  Criterion K is invoked when a person has allegedly trafficked in, sold, 
transferred, possessed, used, or experimented with a drug or other substance listed in the 
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Schedule of Controlled Substances except as prescribed or administered by a physician or 
as otherwise authorized by Federal law.  10 C.F.R.  § 710.8 (k).   The DOE Operations 
Office invoked Criterion K based on the individual’s admission of illegal drug use during his 
PSI.        
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call his alcohol counselor, a forensic psychiatrist and a 
colleague as witnesses.  The transcript taken at the hearing shall be hereinafter cited as 
ATr.@  Various documents that were submitted by the DOE counsel during this proceeding 
constitute exhibits to the hearing transcript and shall be cited as AEx.@  Documents that 
were submitted by the individual during this proceeding are also exhibits to the hearing 
transcript and shall be cited as AIndiv. Ex.@  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should be granted because I conclude that such a grant 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of 
this determination are discussed below. 
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A.  Findings of Fact 
 
The individual began drinking alcohol while he was in high school.  PSI at 29, 34.  At the 
age of 17 he was arrested for criminal damage to property, and admitted that he was 
intoxicated at the time.  The charge was dismissed.  Ex. 2 at 3.  In 1995, after graduation, 
he entered the military.  PSI at 31. In the military, he would get intoxicated once or twice a 
month.  Id. at 35.  In 1996, he was charged with driving under the influence of alcohol and 
ordered to attend a one week alcohol class in order to reinstate his driving privileges.  PSI 
at 60-63; Ex. 2 at 3.  In 1999 he had a verbal confrontation with an officer overseas while 
he and the officer were intoxicated, and received liberty restrictions.  PSI at 27-28.  In 2000, 
at the end of his military service, the individual used the drug ecstasy four times.  PSI at 37. 
  
 
The individual was honorably discharged from the military in September 2000, and when he 
returned home he drank on weekends only.  Id. at 40.  However, in May 2001, the 
individual started socializing with his colleagues at a new job and drank alcohol more often. 
Id. at 40-43.  In August 2001, the individual left his job and stopped going out as frequently 
in order to save money.  Id. at 48. The individual lost two jobs in 2001 because of excessive 
absences caused by partying during the week.  Questionnaire for National Security 
Positions (QNSP) at 7.  In January 2002, the individual found a new job, discovered that his 
live-in girlfriend was pregnant, and decided to change his lifestyle.  Id. at 50.  Ex. 9.  He 
began working for a DOE contractor in June 2002 and the contractor requested a clearance 
for him at that time.  Ex. 9 at 3; Ex. 10.  In September 2002, the individual’s girlfriend gave 
birth to their daughter.  Tr. at 88; Ex. 3 at 27; PSI at 138.  The individual lived with and 
supported his girlfriend, their daughter, and the girlfriend’s two children from a previous 
relationship.  PSI at 144-150.    
 
DOE conducted a PSI with the individual in May 2004 in order to resolve derogatory 
information that he had disclosed on the QNSP.  Ex. 6.  Around this time, the individual’s 
daughter developed a medical problem and his girlfriend quit her job to stay at home and 
care for the child.  PSI at 139.  The individual disclosed that he had decreased his drinking 
to two weekends a month.  PSI at 20-23.  During the PSI, the individual agreed to be 
interviewed by the DOE psychiatrist at a later date.  PSI at 154-155; Ex. 5.  The individual 
had his last drink around May 22, 2004, the week after the PSI.  Report at 22.  In July 2004, 
two days prior to the psychiatric interview, the individual’s daughter entered the hospital for 
surgery.  Tr. at 88.    
 
The DOE psychiatrist interviewed the individual for approximately two hours.  Ex. 3 
(Report).  The DOE psychiatrist found that the individual presented adequate evidence of 
reformation from drug use.  Report at 29.  The DOE psychiatrist also concluded that the 
individual suffered from alcohol dependence in sustained partial remission.  Id.  In order to 
show adequate evidence of rehabilitation from this condition, the DOE psychiatrist 
recommended in his report that the individual either: (1) attend Alcoholics Anonymous (AA) 
with a sponsor at least once a week for a minimum of 100 hours in a year and abstain from 
alcohol for two years; or (2) complete a six month alcohol treatment program and abstain 
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for two years.  Id.  In order to demonstrate reformation from alcohol dependence, the 
individual would have to abstain for three years.  Id at 30.   
   
The individual’s two year old daughter died two weeks later in the intensive care unit of the 
hospital.  Tr. at 85.  In December 2004 the individual began attending sessions with the site 
alcohol counselor for guidance on his alcohol problem.  Indiv. Ex. 3; Tr. at 45.  At the time 
of the hearing, he had attended 24 sessions of alcoholism education and awareness 
training and had successfully passed 18 random drug and alcohol tests administered up 
until the date of the hearing.  Tr. at 46-52.    
 
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, the individual was diagnosed by a DOE psychiatrist as alcohol dependent and has a 
history of alcohol-related arrests.  Therefore, DOE=s security concerns are valid and the 
agency has properly invoked Criteria H and J in this case. 
 
Criterion K deals with the use of illegal drugs.  Illegal drug use may cause the individual to 
act in a manner that is inconsistent with the best interests of national security while under 
the influence of such substances.  PSI at 115-116.  Also, illegal drug use indicates a 
willingness to ignore the law that could be reflected in the clearance holder’s attitude 
toward security requirements.  See, e.g., Personnel Security Hearing, 28 DOE ¶ 82,816 
(2001); Personnel Security Hearing, 28 DOE ¶ 82,756 (2000).  The individual’s drug use is 
well documented in the record, and validates the charge of Criterion K.   

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing that he had reviewed the 
individual’s file prior to the July 2004 interview.   Tr. at 14.  According to the DOE 
psychiatrist, the individual met four criteria for alcohol dependence in 2001 and met two 
criteria in 2004. Tr. at 16-17.  The DOE psychiatrist also found that the individual drank 
habitually to excess in 1994, 1995, and 1997-2004.  Id. at 19.  He further concluded that 
the individual no longer suffers from illegal substance abuse.  Id. at 20.  The individual told 
the DOE psychiatrist that he last consumed alcohol on May 22, 2004 and the DOE 
psychiatrist found the individual to be credible.  Id. at 17.   The DOE psychiatrist concluded 
that drug and alcohol screening were not required.  Id. at 20.  The DOE psychiatrist 
diagnosed the individual as alcohol dependent but in sustained partial remission.  Id. at 15. 
In order to show adequate evidence of rehabilitation, the DOE psychiatrist recommended 
that the individual attend Alcoholics Anonymous (AA) for 100 hours and abstain from 
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alcohol for two years, or attend a six month alcohol treatment program and abstain for two 
years.  Id. at 22.  In order to show reformation, the individual must abstain for three years.  
Id.  According to the DOE psychiatrist, two years of AA would translate into a 10% risk of 
relapse.  Id. at 23-24.   The individual showed a good prognostic sign for recovery by 
stopping smoking.  Tr. at 38.  The psychiatrist concluded that it was “more likely than not” 
that the individual would relapse in five years without the recommended program of 
rehabilitation.  Tr. at 116.   
 

2.  Other Witnesses 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of a 
forensic psychiatrist, his alcohol counselor, and a colleague.   
 
The alcohol counselor testified that the individual first met with him in December 2004 for 
guidance on his alcohol problem.  Tr. at 45.  At the time, the individual stated that he had 
been sober for 6 months.  Id. at 56.  The counselor concluded that the individual initially 
lacked insight into his problem, but was progressing well on his own and needed more 
alcohol education and relapse prevention strategies.  Id. at 46.  By the date of the hearing, 
he had met with the individual for 24 sessions, and had sent him for 18 random drug tests, 
all of which returned negative.  Id. at 52, 56.   The counselor described the factors that 
supported his conclusion that the individual is rehabilitated.  First, the individual 
demonstrated a significant period of abstinence (18 months at the time of the hearing).  
Second, the individual, who had attended 24 counseling sessions at the time of the hearing, 
now understands alcoholism and how it has affected his life.  At these sessions, which the 
individual continues to attend, the individual has learned strategies to avoid the temptations 
of alcohol.  Id. at 60.  Third, the counselor argues that the individual does not fit the 
diagnosis of alcohol dependence because he stopped drinking on his own, has not had any 
signs of withdrawal or cravings, and has the ability to learn from the consequences of his 
behavior.  Id. at 51.   Finally, the counselor emphasized strongly that despite the tragedy 
the individual has endured, he never turned to alcohol to ease his grief over his daughter’s 
death.  Id. at 63.  Many of their counseling sessions also deal with the grief that the 
individual continues to experience over the death of his toddler.  Id.    
 
The forensic psychiatrist reviewed the DOE psychiatrist’s Report in April 2005 and then 
conducted a forensic clinical interview of the individual in May 2005.  Tr. at 83.  He also 
talked to the alcohol counselor and attended the entire hearing.  Id.  The forensic 
psychiatrist concluded that the individual had an early problem with alcohol, but that he has 
abstained since May 2004 (18 months at the time of the hearing).  Id. at 85.  The forensic 
psychiatrist diagnosed the individual with alcohol dependence in sustained full remission.  
Id.   As for negative factors, he cited a family history of alcohol – the individual’s father is an 
alcoholic and his sister had an alcohol problem, past drug abuse, and the anger and 
depression that the individual feels as a result of the death of his child.  Id. at 90.   
However, the forensic psychiatrist concluded that the individual has a low risk of relapse 
based on the following mitigating factors.  First, the forensic psychiatrist believes that the 
individual has had a positive experience in his treatment program and that he understands 
fully his alcohol problem.    Second, he agrees with the DOE psychiatrist that the fact that 
the individual was able to stop smoking and is no longer dependent on nicotine is a good 
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prognostic sign for recovery from alcohol dependence.  Third, the individual’s heavy 
drinking occurred in his youth, and around the time of his military service.   As he matured 
and picked up adult responsibilities, his alcohol consumption decreased. Fourth, even 
though the individual had experienced one of the worst traumas of life, the death of his 
child, he did not resort to alcohol to assuage his grief.  Id. at 89.  He also ended the 
relationship with the mother of his child in November 2004, and that breakup was very 
difficult.  Id. at 89.  In summary, the psychiatrist concluded that based on the individual’s 
positive response to treatment, 18 months of abstinence, and low risk to resume drinking, 
the individual has demonstrated adequate evidence of rehabilitation and reformation from 
alcohol dependence.  Id. at 90.   
 
A colleague of the individual also testified on his behalf.  He had supervised the individual 
for two years prior to the hearing and considers the individual to be trustworthy. The 
individual had admitted to the witness that he had an alcohol problem while he was in the 
military.  Id. at 70-75. The witness has had substantial law enforcement experience in 
detecting symptoms of alcohol use, and has never detected alcohol use by the individual 
prior to reporting to work or on the job.   
 

3.  The Individual  
 
The individual testified that he had his last drink in May 2004 and has not been tempted to 
drink since then.  He stated that he no longer parties with people who drink, and that he 
has told all of his colleagues that he no longer drinks alcohol.  Tr. at 120-122.  He explained 
that he does not drink now because alcohol caused him many problems.  He described a 
very close relationship with a cousin who drank heavily in the past, but no longer drinks 
alcohol.  According to the individual, his cousin’s life improved dramatically after he 
stopped drinking, and that influenced the individual to also stop drinking.  The individual 
testified that abstinence has had positive effects on his life also.  Tr. at 124-128.  He 
stopped using marijuana in high school and last used drugs in 2000, and does not intend to 
use drugs again.  Id. at 129-133.  He explained that he attended sessions with the 
counselor on site rather than attend AA because of his busy schedule: he rises at 4:30 
a.m., drives to work (about two hours from his job), returns home, drives to college classes 
at 6: 00 p.m. and then returns home at 9:30 p.m.  Tr. at 136.  The individual asked to leave 
the room when the forensic psychiatrist began to discuss the effect of his daughter’s death, 
and was visibly upset prior to exiting the hearing room.   
 
D.  Evidence of Rehabilitation and Reformation 
 
Both psychiatrists agreed that five years of not using the drug ecstasy demonstrated 
adequate evidence of reformation from the diagnosis of substance abuse.   They also 
concluded that the individual had abstained from alcohol for 18 months at the time of the 
hearing and that his alcohol dependence was in remission.  However, the DOE psychiatrist 
did not find that the individual presented adequate evidence of rehabilitation or reformation 
from alcohol dependence because he did not consider the individual’s treatment program 
adequate.  Tr. at 109-116.  The forensic psychiatrist was quite satisfied with the individual’s 
current treatment program and opined, for the reasons set forth above, that the individual is 
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in sustained full remission with adequate evidence of rehabilitation or reformation.  Tr. at 
85. 
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, the experts 
agree that the individual has abstained from alcohol for 18 months as of the date of the 
hearing, but, as explained in the previous paragraph, they disagree on the issue of 
rehabilitation.   After reviewing the record, and assessing the credibility of the individual and 
the other witnesses at the hearing, I conclude that the individual has presented adequate 
evidence of rehabilitation from the diagnosis of alcohol dependence.  
 
First, there is evidence in the record that the individual has abstained from alcohol for 18 
months.  Both psychiatrists believed the individual’s account of his abstinence, and all of 
his drug and alcohol screens have been negative.  Abstinence alone is important, but I find 
it especially significant in this case because the individual has maintained his abstinence 
while enduring the terrible tragedy of losing a child.  The depth of his grief was very evident 
during the hearing when he became visibly upset at the mention of his daughter and asked 
to leave the room while the forensic psychiatrist testified about her death.   Second, the 
individual maintains a close, therapeutic relationship with his alcohol counselor, who has 
counseled him in a treatment program for almost one year (at the time of the hearing), and 
has concluded that the individual is rehabilitated and has a very low risk of relapse.  The 
individual and the counselor intend to continue his treatment program.  Third, the individual 
has had no alcohol-related incidents since his DUI in 1999 at the age of 22, approximately 
six years prior to the hearing.  Finally, the individual’s alcohol incidents and heavy drinking 
occurred while he was very young and immature, i.e. as a high school student and a young 
soldier.   
 
After evaluating the evidence in this case, I find that the individual has mitigated the 
security concerns of Criteria J. Because the security concern inherent in Criterion H was 
based on the existence of a diagnosis of alcohol dependence, that concern has also been 
mitigated because the underlying condition is in full remission.  As regards Criterion K, the 
individual has not used drugs in five years and his drug use then was minimal.  Both 
psychiatrists found that he no longer uses drugs and that he is showing adequate evidence 
of reformation from drug abuse.  Based on the above, I further find that the individual has 
mitigated the Criterion K security concerns.   
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (h), (j), and (k).  However, the individual has presented adequate mitigating 
factors for all of these criteria that alleviate the legitimate security concerns of the DOE 
Operations Office.  In view of these criteria and the record before me, I find that granting 
the individual=s access authorization would not endanger the common defense and security 
and would be consistent with the national interest.  Accordingly, I find that the individual  
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should be granted access authorization.  Any party may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 10, 2006 
 
 

 
 

 
 
 

 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
December 16, 2005 

 
 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer=s Decision 
 

Name of Case:  Personnel Security Hearing 
 

Date of Filing:  March 22, 2005 
 

Case Number:  TSO-0208 
 

This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  A Department of Energy (DOE) Operations Office  
suspended the individual=s access authorization under the provisions of Part 710.  This 
Decision considers whether, on the basis of the evidence and testimony presented in this 
proceeding, the individual=s access authorization should be restored.  As set forth below, it 
is my decision that the individual=s access authorization should not be restored at this time. 
  

I. Background 
 
The individual has been employed by a contractor at a DOE facility since 1992 and held an 
access authorization at the request of his employer.  In 1995, the individual was arrested 
for driving while intoxicated (DWI).  During annual physicals in 2002 and 2003, the 
individual’s blood tests revealed elevated liver enzymes, which site medical personnel 
suspected to be a result of excessive alcohol consumption.  Based on the test results and 
two alcohol-related arrests (one prior to his employment), the local security office (LSO) 
then asked the individual to participate in a Personnel Security Interview (PSI). The LSO 
conducted the PSI in March 2004, but the derogatory information was not resolved.  The 
LSO then referred the individual to a DOE consultant psychiatrist for a psychiatric 
evaluation.  The psychiatrist evaluated the individual in May 2004 and concluded that the 
individual suffered from alcohol dependence in early full remission.  The psychiatrist also 
opined that the individual: (1) has been and is a user of alcohol habitually to excess; and (2) 
has an illness, alcohol dependence, which causes or may cause, a significant defect in his 
judgment or reliability.   
 
In October 2004, the LSO informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for continued access 
authorization.  Notification Letter (October 14, 2004).  The Notification Letter stated that the 
derogatory information regarding the individual falls within 10 C.F.R. ' 710.8 (h) and (j) 
(Criteria H and J).  The LSO invoked Criterion H on the basis of information that the 
individual has an illness or mental condition of a nature which causes, or may cause, a 
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significant defect in his judgment or reliability.  The LSO invoked Criterion J on the basis of 
information that the individual has been or is a user of alcohol habitually to excess, or has 
been diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.  In this 
regard, the Notification Letter states that a DOE consultant-psychiatrist diagnosed the 
individual as alcohol dependent without adequate evidence of rehabilitation or reformation, 
and that the psychiatrist concluded that the alcohol dependence is a mental condition which 
causes a significant defect in his judgment or reliability.     
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  On March 22, 2005, I was 
appointed as Hearing Officer in this case.  After conferring with the individual=s attorney and 
the appointed DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the 
DOE consultant-psychiatrist (“the psychiatrist”) testified on behalf of the agency.  The 
individual testified on his own behalf and also elected to call a substance abuse counselor, 
his wife and two other witnesses.  The transcript taken at the hearing shall be hereinafter 
cited as ATr.@  Various documents that were submitted by the DOE counsel during this 
proceeding constitute exhibits to the hearing transcript and shall be cited as AEx.@  
Documents that were submitted by the individual during this proceeding are also exhibits to 
the hearing transcript and shall be cited as AIndiv. Ex.@  
 

II.  Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. ' 
710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion  
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that the individual=s access authorization should not be restored at this time because I 
cannot conclude that restoration would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific 
findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
In 1981, the individual was arrested for Possession of Alcohol by a Minor and Riding with 
an Intoxicated Driver.  Ex. 3 at 6, fn 9; at 15.  At this time, the individual typically drank one 
six-pack of beer three times a week. PSI at 27.  In 1992, the individual was hired by a 
contractor to work at the DOE facility and was granted a clearance after employment.  Tr. 
at 11; Letter from DOE Hearing Counsel to Individual (April 14, 2005).  In August 1995, the 
individual was arrested for driving while intoxicated (DWI) at a road block.  Ex. 10.  His 
license was revoked for 90 days, and he was ordered to attend an alcohol program and a 
screening and assessment program, to perform 48 hours of community service, to pay a 
fine and to spend 48 hours in jail.  Id.  According to the individual, he had consumed five 
12-ounce cans of beer prior to approaching the roadblock, and his blood alcohol level 
registered at 0.18.  Ex. 11.   
 
In required annual physicals in 2002 and 2003, the results of the individual’s blood tests 
showed elevated liver enzymes.  Ex. 3 at 8-10.  The individual described his typical alcohol 
consumption around this time as one 24-ounce beer two or three times during the week, 
and one to two six-packs on two or three weekends each month.  PSI at 16-20, 27.  He 
would consume a six pack in six or seven hours and he was last intoxicated 10 days before 
the 2003 physical.  PSI at 36.  The LSO removed the individual from the PSAP program in 
October 2003.  Tr. at 44.  EAP personnel then referred the individual to the site 
psychologist, who diagnosed the individual as suffering from alcohol abuse.  PSI at 10; Tr. 
at 44.  The individual began sessions with the site psychologist in October 2003.  PSI at 8-
9.  After seven sessions, the psychologist referred the individual to an alcohol counselor.  
PSI at 12.  In November 2003, the individual began weekly appointments with the alcohol 
counselor, and continued those sessions to the date of the hearing.  Tr. at 44. The 
counselor recommended that the individual attend Alcoholics Anonymous (AA).  Tr. at 23.  
The individual attended seven AA meetings, but then stopped attending because he felt 
that his sessions with the alcohol counselor and the support of his wife were sufficient to 
resolve his problem.  PSI at 23; Tr. at 24.   
 
A DOE consultant-psychiatrist evaluated the individual in May 2004 and diagnosed the 
individual with alcohol dependence in early full remission.  Ex. 3 at 21.  The psychiatrist 
determined that the individual, who self-reported 8 months of abstinence, did not exhibit 
adequate evidence of reformation or rehabilitation from alcohol dependence.  Ex. 3 at 22-
25. The psychiatrist opined that eight months of abstinence was inadequate for the 
following reasons: (1) the individual had experienced three alcohol-related legal problems, 
including one DWI arrest while holding an access authorization; (2) the individual did not 
reduce his consumption of alcohol or stop drinking in 2002 on the advice of the site medical 
personnel; and (3) the individual did not have the “mindset” of someone in recovery—i.e., 
he did not have an AA sponsor, follow the “12 Step Program,” or attend sufficient AA 
meetings.  Id. at 22.  In addition, the psychiatrist determined that alcohol  
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dependence was a mental illness or condition that caused a significant defect in the 
individual’s judgment or reliability.  Id. at 24.  In order to present adequate evidence of 
rehabilitation, the psychiatrist recommended that the individual attend 100 hours of AA 
meetings at least once a week for at least one year, utilize a sponsor and completely 
abstain from alcohol for at least one year following the completion of the program.  Id.  at 
23.  In order to show reformation, the psychiatrist recommended that the individual maintain 
two years of sobriety if he completes a treatment program, or three years of sobriety if he 
does not complete a treatment program.  Id.    
 
B.  DOE=s Security Concern 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Review, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Review, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   The 
alcohol had the effect of impairing the individual=s judgment such that he operated a motor 
vehicle while intoxicated, violated the law, and was arrested.  Therefore, DOE=s security 
concerns are valid and the agency has properly invoked Criteria H and J in this case. 
 

C.  Hearing Testimony 
 
1.  The Individual  
 
The individual testified at the hearing that he did not recall describing his drinking habits as 
he was quoted in the psychiatrist’s report.  Tr. at 14.  Specifically, he did not recall saying 
that he drank six to eight hours a day in 2002 and 2003.  Id.  He also denied saying that  
alcohol had caused him a problem with his employment or that he could not stop drinking 
when he wants to.  Id. at 16-18.  The individual testified that, on the advice of the site 
medical personnel who were concerned about his abnormal liver enzymes, he last 
consumed alcohol in October 2003.  Id. at 20.  He then began seeing the alcohol counselor 
once a week for an hour.  Id. at 22.  The individual admitted that he stopped attending AA 
sessions because “pretty much everybody had the same story” and the meetings became 
repetitive. Id. at 28.  According to the individual, he gave AA a fair chance and feels that his 
current treatment program is sufficient.  Id. at 26. 
 
The individual’s current treatment program consists of weekly one hour sessions with the 
alcohol counselor.  Id. at 26-27.  The individual credits these weekly sessions with helping 
him to acknowledge his alcohol dependence.  Id.  at 68.  The individual considers himself 
an alcoholic, but stated that his wife supports his abstinence and that he does not intend to 
consume alcohol in the future.  Id. at 24-27.  His current lab results show that his liver 
enzymes are now within a normal range.  Id. at 31; Indiv. Ex. 1.  According to the individual, 
his wife is happy with his progress, and their relationship improved when he stopped 
drinking.  Id. at 28.  He testified that  his entire family is supportive of his efforts to abstain.  
Id. 
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2.  The Substance Abuse Counselor 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of his 
substance abuse counselor.  Tr. at 43, 66.   The counselor, who is employed by the DOE 
site EAP program, testified that in November 2003 the individual was referred to him by  
site medical personnel who suspected excessive alcohol consumption.  Tr. at 43-44.  The 
counselor began weekly one hour sessions with the individual and also sent the individual 
for drug and alcohol testing weekly until January 2004, then once every two weeks, and 
now monthly.  Id.  The counselor did not disagree with the psychiatrist’s report, but did 
disagree with the psychiatrist’s diagnosis.  Id.  According to the counselor, the individual 
suffers from alcohol abuse, not alcohol dependence.  Id. at 47-48.  The counselor was not 
concerned that the individual stopped attending AA meetings because “[b]y definition, the 
alcohol abuser still has the ability -- the capability to learn from the consequences of [his] 
behavior.”  Id. at 47.   
 
The counselor observed that the individual is honest, sincere, and committed to maintaining 
his sobriety.  Id. at 45.  The individual has described to the counselor the improvements in 
his family life that result from abstaining from alcohol.  Id. at 46.  The counselor opined that 
the individual has strong family values that help him maintain sobriety, even without the 
assistance of AA.  Id. at 52.  He considers the individual to be one of his best clients in 
terms of positive prognosis, and is optimistic about his continued sobriety.  Id. at 54, 57-58. 
He concluded that the individual was no longer in denial, and found it promising that the 
individual had asked for additional counseling sessions after completing the required 
number of sessions.  Id. at 57.   
 

3. Other Witnesses 
 
The individual’s wife of 23 years testified that he has not consumed alcohol for almost two 
years.  Tr. at 82.  She does not drink and they do not keep alcohol in their home.  Id.  She 
testified that he has been “a better husband” since he stopped drinking and that he has 
told her that he no longer needs alcohol.  Id. at 86.  A friend of the individual testified that 
he has not seen the individual drink in about five years.  Id. at 62-63.  The friend said that 
when he offered beer to the individual this year at a social event, the individual refused to 
drink.  Id. at 63.  The individual told the witness that he does not want to drink anymore.  Id. 
at 64.  The friend has visited the individual’s house and has not seen alcohol there.  Id. at 
65.  He described the individual as reliable and trustworthy.  Id. at 65.  The third witness 
has known the individual since elementary school and also attended the same AA meetings 
as the individual.  Id. at 71.  The witness described the individual as moving from denial to 
recognizing his drinking problem and attending AA meetings to seek help.  Id. at 72.  He 
described the individual as honest and sincere about stopping drinking.  Id. at 73.   
 
4. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the conclusion of the hearing, and was present for the 
testimony of all other witnesses.  Tr. at 100-119.  The psychiatrist first explained how he 
arrived at the diagnosis that the individual has been and is a user of alcohol habitually to 
excess and is also alcohol dependent.  Id. at 101.  After meeting with the individual 
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personally in May 2004, the psychiatrist concluded that the individual met four of the criteria 
for alcohol dependence in one 12 month period (2003).  Id.  at 103-104.  See also Ex. 3 at 
21.  The psychiatrist believed the individual’s assertion that he had been abstinent for eight 
months at the time of the evaluation.  However, he opined that even though eight months 
was close to one year of abstinence, it was an insufficient period to achieve rehabilitation 
for anyone diagnosed with alcohol dependence.  Id. at 102.  According to the psychiatrist, 
his diagnosis was supported by evidence of previous alcohol-related legal problems, the 
individual’s failure to stop drinking on the advice of medical personnel in 2002, a self-
described history of excessive drinking, and the absence of a “mindset of sobriety.”  Id. at 
103-104, 109.  The individual had not attended a substance abuse treatment program, and 
the psychiatrist concluded that the individual should spend considerable time in a group 
setting or community of people in recovery in order to show adequate evidence of 
rehabilitation or reformation.  Id. at 104-106, 110.   The psychiatrist opined that the 
individual required active involvement in the AA community, including a sponsor, and two 
years of abstinence in order to demonstrate rehabilitation, or three years of abstinence to 
demonstrate reformation.  Id. at 110, 118.    
 
When asked if his opinion changed after hearing all witness testimony, the DOE psychiatrist 
testified that the individual is showing evidence of rehabilitation or reformation, but it is not 
yet adequate. Tr. at 111-112.  The psychiatrist noted some positive factors that weighed 
toward a favorable conclusion, including the support of his wife and family and 18 months 
of abstinence.  Id. at 104.  However, those positive factors could not overcome the 
psychiatrist’s opinion that the individual’s current treatment program (weekly individual 
counseling sessions) was inadequate to rehabilitate him from alcohol dependence.  Id. at 
106.  He recommended treatment in a group setting with other people with alcohol 
problems.  Id.  According to the psychiatrist, a short-term alcohol treatment program 
correlates with short-term abstinence and not long-term sobriety.  Id. at 109.  In 
comparison, the psychiatrist described AA as a fellowship where a member picks up the 
“mind set” and values of sobriety.  Id. at 110.  The psychiatrist also noted the denial 
evident in the individual’s response to the Notification Letter and his minimal attendance at 
AA.  Id. at 107-9.  He concluded that there was nothing to keep the individual from drinking 
again if his clearance were restored.  Id. at 111, 116.   
 
In a Part 708 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, the mental 
health counselor argued that the individual suffered from alcohol abuse, and had been 
rehabilitated by 18 months of abstinence and 20 months of weekly one-on-one sessions.* 
The DOE psychiatrist, on the other hand, diagnosed the individual as alcohol dependent, 
and found that the weekly sessions were inadequate evidence of rehabilitation.  Id. at 105. 
According to the psychiatrist, individual counseling is not an alcohol treatment program that 
utilizes the group process and thus cannot restore the individual to a higher level of 
functioning.  Id. at 106.   
 

                                                 
* The alcohol counselor holds a masters degree in counseling and is not a psychiatrist or licensed clinical  
psychologist.  Tr. at 43; 10 C.F.R. Part 710.8(h), (j). 
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I find the testimony and arguments of the DOE psychiatrist to be persuasive.  Even though 
there are factors that favor the individual’s argument that he is rehabilitated – strong family 
support, witness corroboration of his abstinence and commitment to sobriety, 20 months of 
regular sessions with the alcohol counselor, clean drug and alcohol tests, and normal liver 
enzymes – they do not outweigh the negative factors described above by the psychiatrist.   
I find the counselor to be a credible mental health professional, and I commend the 
individual for his 18 months of abstinence.  However, there is credible evidence in the 
record that the individual was in denial about his alcoholism as recently as November 2004, 
when he responded to the Notification Letter.  Ex. 2; Tr. at 110.  It is also troubling that 
even after the counselor recommended AA to the individual, the individual attended only a 
few sessions and did not offer a persuasive reason for discontinuing his attendance. In 
addition, both professionals indicated that a diagnosis of alcohol dependence is a more 
serious condition than alcohol abuse that also requires a more rigorous treatment program. 
Tr. at 102.  Given the diagnosis of alcohol dependence and the absence of an alcohol 
treatment program, I give greater weight to the conclusion of the DOE psychiatrist.  Thus, I 
find that the individual has not mitigated the security concerns of Criteria H and J.     
 

II.  Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (h) and (j) in suspending the individual=s access authorization.  The 
individual has not presented adequate mitigating factors that alleviate the legitimate 
security concerns of the DOE Operations Office.  In view of these criteria and the record 
before me, I cannot find that restoring the individual=s access authorization would not 
endanger the common defense and security and would be consistent with the national 
interest.  Accordingly, I find that the individual=s access authorization should not be restored 
at this time.       

 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  December 16, 2005 
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This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  The 
individual’s access authorization was suspended by the Manager of a Department of Energy (DOE) 
local office pursuant to the provisions of Part 710.  Based on the record before me, the individual’s 
access authorization should not be restored. 
 
I.  Background 
 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
 

The individual is an employee of a contractor at a DOE facility.  After the individual was arrested 
for Driving While Intoxicated (DUI) on January 12, 2000, the DOE local office conducted a 
Personnel Security Interview (PSI) with the individual on October 23, 2001.  See DOE Exhibits 3-3, 
4-1.  Because the security concern remained unresolved after the PSI, the DOE local office requested 
that the individual be interviewed by a DOE consultant psychiatrist.  The psychiatrist interviewed 
the individual on April 1, 2004.  See DOE Exhibits 2-1, 2-2.  The DOE local office ultimately 
determined that the derogatory information concerning the individual created a substantial doubt 
about his eligibility for an access authorization, and that the doubt could not be resolved in a manner 
favorable to him.  Accordingly, the DOE local office suspended the individual’s access 
authorization, and proceeded to obtain authority to initiate an administrative review proceeding. 
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. 
The Notification Letter included a statement of that derogatory information and informed the 
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt regarding his eligibility for access authorization.  The individual requested a 
hearing, and the DOE local office forwarded the individual’s request to the Office of Hearings and 
Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, a long-time coworker and acquaintance of the individual, and the DOE 
psychiatrist.  The DOE Counsel submitted exhibits prior to the hearing.  I closed the record upon 
receiving the transcript of the hearing on July 15, 2005. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence 
that raises a concern about the individual’s eligibility to hold a DOE access authorization. I have 
also considered the evidence that mitigates that concern.  And I conclude, based on the evidence 
before me and for the reasons explained below, that the security concern has not been sufficiently 
resolved. 
 
II.  Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding the 
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized 
this information as indicating that the individual “is a user of alcohol habitually to excess, or has 
been diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol abuse” and 
suffers from “an illness or mental condition which in the opinion of a psychiatrist causes, or may 
cause, a significant defect in the judgment or reliability of” the individual.  See 10 C.F.R. § 710.8(h), 
(j).  The Notification Letter also asserted that the individual “has engaged in unusual conduct or is 
subject to circumstances which tend to show that he is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress 
which may cause him to act contrary to the best interests of national security.”  See 10 C.F.R. § 
710.8(l).  
 
These statements were based on an May 18, 2004 diagnosis by the DOE consultant psychiatrist that 
the individual suffered from “alcohol dependence, early, partial or full remission.”  DOE Exhibit 2-
1. The Notification Letter also cited arrests of the individual in 1979, 1982, 1987, 1989, 1990, and 
2000, including three arrests for DUI (1987, 1989, and 2000) and one for Transporting an Open 
Container (1990), and a citation for Open Container in Public in 1994.  The common thread running 
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through the information cited under each of the regulatory criteria is the individual’s problematic use 
of alcohol. 
 
In an April 2, 2004 report, the DOE psychiatrist concluded that the individual met the following 
criteria for substance dependence, alcohol set forth in the Diagnostic and Statistical Manual of 
Mental Disorders IV-TR (DSM-IV-TR): 
 

A maladaptive period of alcohol use leading to clinically significant impairment 
or distress, as manifested by three (or more) of the following, occurring at any 
time in the same 12-month period: 
 
. . . . 

 
(3) the substance is often taken in larger amounts or over a longer period  than 
was intended 
 
(4) there is a persistent desire or unsuccessful efforts to cut down or control  
substance use  
 

. . . . 
 
(7)  The substance use is continued despite knowledge of having a persistent 
or recurrent physical or psychological problem that is likely to have been 
caused or exacerbated by the substance (e.g., alcohol use despite past DUIs or 
hypertension) 

 
DOE Exhibit 2-2 at 11.   
 
The DOE psychiatrist further found that the individual’s substance dependence was “Without 
Physiological Dependence” and in “Sustained Full Remission (based on the assumption that [the 
individual] has not drunk alcohol for more than one year).”  Id. 
 
The DOE psychiatrist concluded his April 2, 2004 report by (1) answering “Yes” to the question of 
whether the individual is a user of alcohol habitually to excess or is alcohol dependent or suffers 
from alcohol abuse, (2) answering “Yes” to the question of whether there was adequate evidence of 
rehabilitation or reformation, “if in fact the subject has not consumed alcohol in two years,” and (3) 
answering “No” to the question of whether the individual has an illness or mental condition which 
causes, or may cause, a significant defect in the judgment or reliability, “with the understanding that 
[the individual] has continued to strictly abstain from drinking alcohol for two years and does not 
resume use in the future.”  Id. at 12. 
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On May 18, 2004, the DOE psychiatrist submitted a revised report to the DOE “because of 
additional data that were pointed out to me by [a DOE security analyst] on  May 10, 2004 from [the 
individual’s Personnel Security File (PSF)].”  Exhibit 2-1 at 1.  The psychiatrist stated that the data 
“add to the list of discrepancies between [the individual]’s reports in his PSF and the information he 
gave me on April 1, 2004.  Such discrepancies bring into question the validity of his self-reported 
use of alcohol.”  Id. at 2.  Among other things, the psychiatrist pointed to information provided by 
the individual’s wife when she was interviewed by an Office of Personnel Management (OPM) 
investigator in 2003.  Id. at 1.  “Based on the 2003 testimony of [the individual’s wife] that her 
husband was continuing to drink beer well into 2003 and did not appear to have the intention of 
quitting alcohol consumption,” the psychiatrist concluded, “I do not believe that [the individual] has 
shown adequate evidence of rehabilitation or reformation . . . .”  Id. at 3.  The psychiatrist also 
revised his previous conclusion “that he was in Sustained Remission to that he is in Early, Full or 
Partial Remission, depending upon whether or if he has stopped drinking any alcohol in the last 12 
months.”  Id. (emphasis in original). 
 
At the hearing, the individual’s attorney, in his cross-examination of the DOE psychiatrist, raised 
questions as to what led the psychiatrist to revise his report, at least implying that the DOE analyst 
who contacted the psychiatrist improperly influenced his opinion. Transcript of Personnel Security 
Hearing (Tr.) at 29-30, 35.   
 
However, while the process leading to the DOE psychiatrist’s revised report does appear to be 
unusual, I need not rely on the revised report in order to find a substantial security concern in this 
case.  This is because in the psychiatrist’s original April 2, 2004 report, the validity of which has not 
been challenged, he opined that the “odds of [the individual] consuming alcohol again to excess are 
high but his abstinence for two years, if accurate, is a positive sign.”  DOE Exhibit 2-2 at 11. 
 
It is true, as the individual’s attorney emphasizes, that the psychiatrist also found in the same April 
2, 2004 report that the individual “has shown adequate evidence of rehabilitation or reformation.”  
Id. at 12.  Yet, this finding clearly cannot end the matter where, as here, the DOE psychiatrist has 
also found that the chances of the individual consuming alcohol to excess again are high.  In other 
DOE access authorization proceedings, hearing officers have consistently found that the excessive 
use of alcohol might impair an individual’s judgment and reliability, and his ability to control 
impulses.  These factors amplify the risk that the individual will fail to safeguard classified matter or 
special nuclear material. See, e.g., Personnel Security Hearing, Case No. TSO-0168, 29 DOE 
§ 82,807 (2005) (and cases cited therein).   
 

B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710  



 
 

 

− 5 − 

regulations, the Hearing Officer is directed to make a predictive assessment as to whether restoring 
access authorization "would not endanger the common defense and security and would be clearly 
consistent with the national interest." 10 C.F.R. § 710.7(a).   
 

In resolving a question concerning an individual's eligibility for access authorization, 
all DOE officials involved in the decision-making process shall consider: the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledgeable participation; the frequency and recency of the conduct; the 
age and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors. 

 
10 C.F.R. § 710.7(c).   
 
Of the factors set forth above, I find that the ones most pertinent to the present case are “the absence 
or presence of rehabilitation or reformation” and “the likelihood of continuation or recurrence.” In 
considering these factors below, I find that (1) there remain unresolved questions as to how long the 
individual has been abstinent from the use of alcohol, primarily because of the unreliability of the 
reports of both the individual and his wife, which in turn casts doubt on the extent of the individual’s 
rehabilitation and reformation; and (2) as to the likelihood of recurrence, there remains too great a 
risk that the individual will return to the use of alcohol. 
 
  1. The Absence or Presence of Rehabilitation or Reformation 
 
The individual testified at the hearing that he had abstained from alcohol use for the previous 3 ½ to 
4 years.  Tr. at 105.  After this testimony, the individual’s attorney asked the DOE psychiatrist, 

 
based on what you've seen and heard in the hearing today, do you think that 
there's been adequate evidence of rehabilitation or reformation? 
 

[DOE Psychiatrist]:  Well, that two-year time if the testimony today are 
accurate have been fulfilled so that there has been. 

[Individual’s Attorney]:  Okay.  And assuming that there has been, does 
[the individual] currently have an illness or mental condition which causes or may 
cause a significant defect in judgment or reliability? 

 
[DOE Psychiatrist]:  The qualified answer is no, with the qualification that 

you're at higher risk than someone who's never drunk alcohol-- 
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Tr. at 138. 
 
The qualification in the psychiatrist’s answer as to whether “the testimony today [is] accurate” is not 
insignificant, though it appears that the psychiatrist did believe the individual had abstained from 
using alcohol, albeit apparently for not as long as the individual claimed.  Tr. at 124.  (“What you've 
accomplished is very commendable if in fact you've not had a drop of alcohol, and I believe 
you . . . [f]or over two years, maybe even three years possibly.”).  It is also clear from the DOE 
psychiatrist’s testimony that, at least in the present case, his finding of “adequate evidence of 
rehabilitation or reformation” was solely a function of whether the “two-year time . . . ha[s] been 
fulfilled . . .” 
 

HEARING OFFICER GOERING: . . . It sounds to me like you're saying that 
just based on the amount of time that he's abstained that you can have adequate 
evidence of reformation and rehabilitation. 

 
[DOE PSYCHIATRIST]:  Yes. 
 

Tr. at 143-44.   
 
In his closing argument, the attorney for the individual framed this issue as whether the individual 
 

meets the regulatory criteria, although having had the diagnosis of alcohol 
dependence, has exhibited adequate evidence of  reformation.  The only credible 
medical evidence is that he does not possess a defect or disease at this time which 
would--an illness or mental condition which causes or may cause a significant defect 
in judgment or reliability, to use the standard language. 

 
Tr. at 147. 
 
To avoid confusion, I must first note that the term “adequate evidence of rehabilitation or 
reformation” is to be found nowhere in the Part 710 regulations, and in that sense is part of no 
“regulatory criteria.”  As such, the term is undefined, and thus when the question of “adequate 
evidence of rehabilitation or reformation” is put to DOE psychiatrists, as it often is, it is helpful to 
know how the particular psychiatrist defines the term, which in this case focused on length of 
abstinence from alcohol use.2 

                                                 
 2 A recently issued DOE hearing officer decision illustrates very well the need to inquire as to the DOE 
psychiatrist’s definition of the term “adequate evidence of rehabilitation or reformation,” as well as the questionable 
value of putting this question to outside experts.  Personnel Security Hearing, Case No. TSO-0320, slip op. (May 3, 
2006).  At best, asked by the DOE without a standard definition, the term means entirely different things to different 
psychiatrists.  At worst, in coming up with a definition of the term for purposes of a Part 710 proceeding, the outside 
expert may in fact be opining in an area outside of his field of expertise, e.g., whether a particular security concern is 
“acceptable.”  Id. at 2 (DOE psychiatrist “struggled with [the definition] for years,” ultimately defining “adequate 
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Whatever the particular definition used, a DOE consultant psychiatrist’s opinion on this question 
should not be conflated with the ultimate determination as to whether there is evidence adequate to 
warrant the granting or restoration of a security clearance.  There is no doubt that “credible medical 
evidence” plays a very important role in my consideration, mandated by regulation, of the “absence 
or presence of rehabilitation” and “the likelihood of continuation or recurrence.”  10 C.F.R. 
§ 710.7(c). However, the determination as to whether such evidence is “adequate” to warrant the 
restoration of a security clearance is one to be made by DOE officials, including the hearing officer, 
not by a consultant psychiatrist. 10 C.F.R. 710.7(c) (“question concerning an individual's eligibility 
for access authorization” is to be decided by “DOE officials involved in the decision-making 
process. . . .”).  
 
In this case, I can concur with a opinion of the DOE psychiatrist as to the presence of rehabilitation 
and reformation only to the extent I have confidence that, at the time of the hearing, the individual 
had not consumed alcohol in the previous two years.  And while the DOE psychiatrist appears to 
believe (at least to some degree) the individual’s self-report of abstinence, I am less confident with 
respect to the testimony of both the individual and his wife.3 
 
   a. Testimony of Individual 
 
A consistent feature of the individual’s testimony at the hearing was an unwillingness or inability to 
admit to the extent of his alcohol consumption and the problems it has caused.  This, in my opinion, 
calls into question the reliability of the individual’s claim of sustained abstinence. 
 
For example, when the individual was charged in 1979 with “unlawful interference with a police 
officer,” two officers respectively described the individual as “very intoxicated, staggering, slurring 
words,” and “highly intoxicated.”  DOE Exhibit 3-10.  Yet, at the present hearing, when asked, point 
blank, by his attorney if he “had been pretty drunk that time,” the individual’s only response was, “I 
had been drinking.”  Tr. at 98. 
 
The individual immediately proceeded to deny that alcohol was a factor in a subsequent 1982 arrest 
at a basketball game, an event he stated he remembered “clearly.”  Id.  This description is similarly 
contradicted by the contemporaneous police report, which described him as “extremely intoxicated.” 
DOE Exhibit 3-9.  Under cross-examination by the DOE counsel, the individual first denied having 
anything to drink prior to the basketball game, then admitted, “maybe I had a few beers.”  Tr. at 112. 
 

                                                                                                                                                             
evidence of rehabilitation and reformation” as the risk of relapse over the next five years being below 10%, because that 
degree of risk “seemed” to present an “acceptable security concern”). 

3 Although the diagnosis of a mental illness is clearly within the field of expertise of the DOE psychiatrist, the 
ultimate issue as to the credibility of the witnesses at a hearing just as clearly remains one to be decided by the trier of 
fact, in this case the DOE hearing officer. 
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Further, when asked by his attorney at the hearing whether there was ever a time “that you had gone 
to work under the influence of  alcohol,” the individual responded “Absolutely not.”  Tr. at 100.  
Yet, a 1990 “Case Evaluation for Security Clearance” reports that the individual had been “sent 
home twice for being intoxicated/under the influence while on the job.  Subject was unable to 
operate equipment safely.”  DOE Exhibit 1-16.  And though the individual’s supervisor and a nurse 
did not detect the smell of alcohol on the individual’s breath on those occasions, the same 1990 case 
evaluation states that a “source indicates subject has been to work under the influence of alcohol 
between six and eight times.  Subject’s behavior was characterized by the odor of alcohol on 
subject’s breath, or about his person, slurred speech, blood-shot eyes and difficulty with balance and 
movement.”  Id. 
 
Regarding the individual’s most recent brush with the law, his January 2000 arrest for DUI, the 
individual testified that he was driving home after having played in his pool league.  “I think you 
play a 5-game deal.  I had two Coors lights, was coming home.  The police followed me for about 
five miles.”  Tr. at 94.  As he approached his home, the individual testified that the police 
 

didn't do anything, so I came up the street and I live about a block and a half from 
there, turned in, turned in my driveway, went in my front door, got in the house, 
going upstairs to go to bed, boom, see lights and I seen them looking at my truck; 
and I hollered out there, "What's happening, anything going on," and he got out of 
my truck. 
 
 They just sat there in their car, you know, and they wanted me to step outside and 
it was cold and I said, "Come on in."  And so sitting there and, you know, I did the 
walk-throughs and stuff and actually thought it was very sufficient; and I don't know 
what the deal was but it was, you know, I know I didn't reek of alcohol and they said 
I didn't do--had to count back from--I don't know--I had to do multiples of seven on 
an adding or subtracting and I missed one from a hundred and they said that was 
sufficient. 

 
Tr. at 94-95. 
 
As was the case in prior incidents, the report filed by the police tells a somewhat different story.  The 
officer notes that he turned on his emergency lights as he followed the individual turning onto his 
street, and that as soon as the individual parked his truck in his driveway, the officer immediately got 
out of his patrol car.  The report states that the individual looked at the officer, and after the officer 
said “Sir I need to talk to you,” the individual walked into his house.  The individual eventually 
returned to the front door of his house to ask what the officers wanted.  He was asked to step outside 
to speak to the officers, but instead he asked the officers to come into the house.  After asking the 
individual again to come outside, and the individual declining, the officers went inside the house.  
Once inside, one of the officers asked the individual  
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why he walked into the house without talking to us outside.  He walked back to the 
kitchen.  [The individual] said he did not see the lights until he got in the driveway.  
[The officer] asked him why he walked into the house without talking to us outside.  
He did not answer the question.  [The individual’s] eyes were very red around the 
inside of the lids and bloodshot.  He could not finish his responses without looking 
around or looking at his wife. . . . [He] had a strong odor of alcohol on his breath, 
which I could smell standing about five to seven feet away from him. 
 

DOE Exhibit 3-3.  The individual’s testimony as to this event is consistent with the police report in 
that both agree that the individual failed to pass a field sobriety test, the officer having “noticed 
several indicators of [the individual] being under the influence of alcohol,” and that the individual 
refused to take a breath test either at his home, or at the police station where he was eventually 
taken.  Id. 
 
Cumulatively, the discrepancies described above lead me to conclude that the individual’s self-
reported history as it relates to alcohol consistently tends to depart from reality, toward a version of 
events that paints a more favorable view of himself, and that the individual is reluctant to take 
responsibility for his actions.  After hearing the individual’s testimony, the DOE psychiatrist 
expressed a similar opinion. Tr. at 122-24 (“it's hard to explain all of these [events] by somebody 
else's responsibility and not a big deal”). 
  
It is certainly possible that the individual has in fact been abstinent from alcohol for as long as he 
claims.  However, I cannot conclude this with confidence based solely on the individual’s testimony, 
given the apparent unreliability of the individual’s other testimony when it comes to his relationship 
to alcohol. 
 
  b. Testimony of Individual’s Wife 
 
At the hearing, the individual’s wife testified that her husband quit drinking sometime during the fall 
of 2002, Tr. at 90, making the length of his abstinence from alcohol somewhere between 2 ½ and 3 
years at the time of the hearing.  While the discrepancy between this and the individual’s testimony 
(3 ½ to 4 years) is hardly in itself fatal to the individual’s wife’s credibility, more troubling is the 
fact that a background investigation of the individual conducted in 2003 reflects the following 
concerning the investigators interview with the individual’s wife:  “His alcohol use is limited to a 
beer or two once or twice a week at home.  He consumes beer only, no hard liquor or wine.  He will 
have 3 or 4 beers when they attend [local NFL] football games but does not drive while intoxicated.” 
 DOE Exhibit 5-1 at 54.4  Not only does the individual’s wife’s statement, as recorded by the 
                                                 

4 I note here that the reports places the dates of the investigation between April 25 and September 22, 2003. 
Thus, depending on when this particular interview took place, the individual’s wife’s statement as to drinking at football 
games may have been describing the 2003 football season, which would obviously be at odds with her testimony at the 
hearing.  However, I find it more likely that she was referring to prior seasons, in light of hearing testimony of a co-
worker recalling that the individual stopped drinking at football games beginning in 2002.  Tr. at 66.  But from neither 
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investigator, refer to her husband’s drinking in the present tense, the report of the interview does not 
indicate the individual’s wife ever mentioning the fact that her husband had quit drinking, an event 
that would be seemingly significant given the topic of the interview.  The individual’s wife’s 
testimony at the hearing addressed both of these issues: 
 

                                                                                                                                                             
interpretation does one necessarily draw the conclusion that the individual had given up drinking completely by the time 
of the 2003 interview, as his wife now claims.  Moreover, while the co-workers’ testimony was, from my observation of 
the witness’ demeanor, more credible than that of the individual or his wife, it unfortunately provides only a very limited 
glimpse of the individual’s drinking habits, and therefore provides little support for a finding of sustained and total 
abstinence from alcohol use. 

 Q [by Individual’s Attorney].   And with respect to this discussion about his 
drinking habits at home, were you talking about the present time? 
 
 A.   No.  No.  It makes it sounds like I was, but I wasn't. 
 
 Q.   Okay. 
 
 A.   That's not what I said. 
 
 Q.   Do you recall what she asked you about [the individual] and his drinking? 
 
 A.   Well, we were just having a regular conversation and she made it sound like 
she asked me what he drank when, you know, before when he was drinking. 
 
 Q.   Okay.  And you told her-- 
 
 A.   She wasn't--she wasn't specific about a time frame. 
 
 Q.   And she asked you what he would drink and you  told her? 
 
 A.   Yeah. 
 
. . . . 
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 Q.   And again, did she ever ask you if [the individual] had quit drinking? 
 
 A.   No. 
 
 Q.   Would that at all appear to be an issue or focus of the interview at the time 
that you discussed it with her? 
 A.   No.  No.  She was more concerned with issues with the police. 
 
 Q.   And what sorts of issues with the police did you discuss with her? 
 
 A.   Well, that one. 
 
 Q.   Okay.  And that was the incident in 2000 when he got a DUI? 
 
 A.   Yes. 

 
Tr. at 82-83.  I do not find that the hearing testimony of the individual’s wife at all adequately 
explains her statement as recorded during the 2003 investigation.  First, her impression that whether 
or when the individual had quit drinking was not a matter relevant to the “focus of the interview” is 
odd, even if the primary issue was the individual’s 2000 arrest, given that the cause of the arrest was 
the individual’s alcohol use, and the individual had supposedly quit drinking between the time of the 
arrest and the interview.  More importantly, I cannot understand how the investigator would have 
constructed a question that “made it sound like she asked me what he drank when, you know, before 
when he was drinking,” and certainly not one that would have elicited the response reported by the 
investigator, particularly when the individual’s wife never told the investigator that the individual 
had stopped drinking. 
 
The report of the 2003 interview reveals another perplexing statement by the individual’s wife, that 
her husband “has had no other arrests, alcohol related or otherwise, to her knowledge.”  DOE 
Exhibit 5-1 at 54.  At the hearing, the individual’s wife explained, 
 

I was under the impression if she was asking me from that time-- 
 
 Q.   Forward. 
 
 A.   From, right, from that time ever I remembered, like the last time, the one in 
2000. 
 
 Q.   So nothing before that? 
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 A.  No, nothing after that. 
 
 Q.   Okay.  It's just the way it's worded, it looks like he's never been arrested. 
 
 A.   That's how I understood her question. 

 
Tr. at 87.  One could attribute this confusion to simply a misunderstanding or sloppy reporting by the 
investigator, were it not for the fact that there are similar statements by the individual’s wife in a 
report of a previous investigation, conducted between November 8, 1995 and January 8, 1996.  
According to that report, she  
 

said that her husband had a D.U.I sometime in the late 1980’s (exact date 
unrecalled). 
. . . . 
 
To the best of her knowledge, it was a one-time event.  Since his arrest, he has not 
had any other known alcohol-related arrests.  Further, he has not had any other 
known prior alcohol-related arrests. 
 
Regarding his consumption of alcohol, [the individual] drinks only beer, but in 
moderation.  He drinks a few “Old Milwaukee” non-alcoholic beers during the week, 
and perhaps a few regular beers (about a six-pack) during the weekend while 
watching a sporting event on television. 
 
He does not use any other kinds of alcohol.  He certainly does not drink to the point 
of intoxication, and has never been drunk.  He is not dependent on alcohol in any 
way. 
 

DOE Exhibit 5-1 at 86. 
 
This account is blatantly at odds with the facts, in a number of respects.  First, as the individual had 
been arrested for DUI in both 1987 and 1989, neither was a “one-time event.”  And the individual’s 
wife was clearly aware of both arrests since, according to the relevant police reports, she reported to 
the scene of his 1989 arrest, DOE Exhibit 3-6, and picked the individual up from the police station 
after his 1987 arrest. DOE Exhibit 3-7. 
 
Moreover, in 1990, both the individual and his wife were arrested on suspicion of transporting an 
open container of alcohol, after the vehicle in which they were passengers was stopped by the police. 
The police report described the individual as “very intoxicated.  He had very bloodshot and watery 
eyes.  A strong odor of consumed alcoholic beverage was detected on his person.”  The reporting 
officer “observed [the individual’s wife] to be intoxicated also.”  DOE Exhibit 3-5.  In addition, 
police reports put the individual’s wife at the scene of both the individual’s 1979 and 1982 arrests, in 
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which reports, as noted above, three different officers variously described the individual as being 
“extremely intoxicated” (1982), “very intoxicated,” and “highly intoxicated” (1979).  DOE Exhibits 
3-9, 3-10 (both reports refer to the individual’s wife by her maiden name).  These reports can in no 
way be squared with the individual’s wife’s 1995 or 1996 description of her husband as one who 
“does not drink to the point of intoxication, and has never been drunk,” nor one who had had only 
one alcohol-related arrest. 
 
Given the inaccuracy of her previous statements, the individual’s wife’s hearing testimony, like that 
of her husband, does not provide the evidence necessary for me to confidently conclude that the 
individual has abstained from consuming alcohol for any particular length of time.  I therefore do not 
find a solid basis for the DOE psychiatrist’s opinion as to the extent of the individual’s rehabilitation 
and reformation, in that his opinion was based solely on the length of time the individual had been 
abstinent from alcohol use, and qualified by the condition “if the testimony today [is] accurate.”  Tr. 
at 138, 143-44. 
 
  2. The Likelihood of Continuation or Recurrence 
 
The ultimate question to be addressed in this decision is two-fold:  (1) what is the risk of relapse? 
and (2) is the risk of relapse low enough that restoring the individual’s “access authorization would 
not endanger the common defense and security and would be clearly consistent with the national 
interest”?  10 C.F.R. § 710.27(a).   
 
Given his acknowledged experience in the field of diagnosing and treating individuals with alcohol 
problems, the DOE psychiatrist is clearly qualified to render a reliable opinion as to the risk that the 
individual will have problems with alcohol in the future, certainly possessing more expertise on this 
question than anyone else participating in the administrative review process.  Thus, I put the 
question to the DOE psychiatrist at the hearing: 
 

Doctor, on a scale of zero to ten--zero being no chance he's going to drink again, ten 
being absolute certainty that he will drink again--how would you rate it? 
 
 [DOE Psychatrist]:  I'm in the five range; 
. . . . 
 
I think that my five would be lower if I felt that there was a higher level of 
acknowledgment that there's been a problem; and, two, if there was a treatment 
program in place because this  is a lifetime disorder. 
 
. . . . 
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[A]ttendance at AA would drop that number to three, three and a half.  More 
acknowledgment by wife that this has been a problem.  I mean when the police come 
in your house and essentially--I'm not sure if they arrested you in the house. 
 
 [Individual]:  I invited them in. 
 
 [DOE Psychiatrist]:  Whatever.  They're at your house.  Just saying you 
invited them in seems denial and defensive.  The police are at your house, has 
followed you home.  There's been some problem and that your wife doesn't say, 
"Geez, this is an issue". 

 
Tr. at 135, 136, 144-45. 
 
The stated factual basis for the assessment of the DOE psychiatrist is consistent with my 
observations at the hearing in this matter, namely that there is an apparent lack of acknowledgement 
by both the individual and his wife, more so by his wife, of the individual’s alcohol problem.  Given 
this, and the expertise of the DOE psychiatrist, I defer to his opinion that there is approximately a 5-
in-10 (or 50%) chance that the individual will drink alcohol in the future.  The implications of such a 
relapse, should it occur, are serious, as the DOE psychiatrist testified when asked whether the 
individual would 
 

ever be able to resume to the point where he could have one or two beers a week or is 
that something that would be advised against? 
 
 [DOE Psychiatrist]:  That would—I would advise against. That just puts you 
in danger.  That's such a temptation.  It's such a temptation and it's a very obvious 
question and it's been studied to death. 
 
 [Individual]:  Okay. 
 
 [DOE Psychiatrist]: And the data indicate that that raises the chances of 
returning to problem drinking significantly.  It is even more difficult, if not 
impossible, to drink one or two, period. 
 

Tr. at 139.   
 
Thus, in the case of the individual, any future use of alcohol entails a high risk that it will include 
excessive drinking, particularly given the individual’s history, and as noted above, excessive use of 
alcohol in turn amplifies the risk that the individual will fail to safeguard classified matter or special 
nuclear material.  Under the circumstances of this case, with a 50% chance that the individual will  
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drink alcohol in the future, the risk is too high to warrant restoring the individual’s security 
clearance. 
 
III.  Conclusion 
 
Upon consideration of the record in this case, I conclude that there is insufficient evidence to support 
a finding that the individual has abstained from the consumption of alcohol for any particular length 
of time, thus calling into question the degree to which he has achieved rehabilitation or reformation. 
Moreover, the relatively high chance that the individual will use alcohol in the future presents an 
unacceptable risk, such that I cannot find that restoring the individual’s access authorization would 
not endanger the common defense and security and would be clearly consistent with the national 
interest. 10 C.F.R. § 710.27(a); see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual's 
access authorization eligibility shall be resolved in favor of the national security.”).  Accordingly, 
the individual’s access authorization should not be restored.   
 
The individual may seek review of this Decision by an Appeal Panel under the procedures set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 15, 2006 



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be

referred to in this Decision as access authorization or a security clearance.  

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
XXXXXX’s.

August 4, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:                      Personnel Security Hearing

Date of Filing:                                  March 22, 2005

Case Number:                      TSO-0210

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." 1 

I.  BACKGROUND

The individual has held a Department of Energy (DOE) security clearance since 1997, when, as
a 16 year old high school student, she obtained summer employment with a DOE contractor.
After graduating from college, the individual became a full-time employee of the contractor. In
2003, the contractor requested that her security clearance be upgraded. In response to this
request, the local security office conducted an investigation of the individual. As part of this
investigation, the individual completed a Questionnaire for National Security Positions (QNSP).
On this QNSP, she indicated that she used marijuana approximately five times between January
1999 and January 2001 and that she used the drug methylenedioxymethamphetamine
(hereinafter referred to as “MDMA”) once in March 2002. Because this information raised
security concerns, the individual was called in for a Personnel Security Interview (PSI).  

Subsequent to this interview, the Manager of the local security office reviewed the individual’s
file and determined that derogatory information existed that cast into doubt her eligibility for a
security clearance. The Manager suspended the individual’s clearance and informed her of this
determination in a letter that set forth in detail the DOE’s security concerns and the reasons for
those concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification
Letter also informed the individual that she was entitled to a hearing before a Hearing Officer in
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order to resolve the substantial doubt concerning her eligibility for access authorization. The
individual requested a hearing on this matter. The Manager forwarded this request to the Office
of Hearings and Appeals and I was appointed the Hearing Officer. 

II. STATEMENT OF DEROGATORY INFORMATION

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (k) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8. Paragraph (k) refers to information
indicating that the individual has “sold, transferred, possessed, used, or experimented with a . . .
substance listed in the Schedule of Controlled Substances established pursuant to section 202 of
the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, . . . etc.)”
except as prescribed by a physician or otherwise authorized by federal law. As support for this
paragraph, the Notification Letter relies on the individual’s statements on the QNSP and during
the PSI about her use of marijuana and MDMA . 

Paragraph (l) pertains to information indicating that the individual “has engaged in any unusual
conduct or is subject to any circumstances which tend to show that [she] is not honest, reliable,
or trustworthy; or which furnishes reason to believe that [she] may be subject to pressure,
coercion, exploitation or duress which may cause [her] to act contrary to the best interests of the
national security.” 10 C.F.R. § 710.8(l). As a basis for this paragraph, the Letter alleges that
during the PSI, the individual stated that she did not know that it was against DOE policy to use
illegal drugs while holding a security clearance, even though she admitted having signed a
document setting forth that policy in 1997.  
 

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the 
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting the individual a
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding that conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
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10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that restoring access authorization “will not endanger the common defense and security
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and cases cited therein. For the reasons that follow, I conclude that the individual has
made this showing, and that her clearance should therefore be restored. 

IV. THE HEARING

At the hearing, the individual attempted to show that the incidents of drug usage were isolated,
youthful mistakes and that she is an honest person who takes security requirements seriously and
can be trusted to abide by them in the future. In addition to her own testimony, the individual
presented the testimony of her former and current supervisors, her friend and her mother.    

The individual testified that she used the marijuana in college to relieve the stress associated
with taking final exams. Hearing Transcript (Tr.) at 57. Her use of MDMA occurred at a party.
“[E]verybody at the party was doing it,” she explained. “They said it is such a wonderful thing,
you have to try at least once. So I said, ‘Okay, I will try at least once,’ and I didn’t like it. I don’t
like to be out of my state of mind, and it wasn’t something that I would ever do again.” Tr. at 58.
Although the individual was aware of the DOE’s policy concerning illegal drug usage while
holding a security clearance, Tr. at 64-65, she said that she did not believe that policy applied to
her usage of drugs during the school year because “at the end of every summer, I turned in my
badge, and I went away, and they tell you that you are not guaranteed a job back. So when I . . .
went back to school, I never knew whether or not I was going back [to work for the contractor] .
. . .” Tr. at 59. She added that during the school year “I wasn’t under the impression that I was
still working for [the contractor] or anything, because I turned everything in, and I was in a
completely different city.” Id. She further indicated that had she been aware that the DOE policy
still applied to her, she would not have used the illegal drugs. Tr. at 64. She concluded by saying
that she is not the same person as the one who used drugs during her college years because she is
now more grown-up and mature. Tr. at 63. 

The individual’s mother and the individual’s friend also testified. The individual’s mother said
that the individual lives with her and is now more mature than she was during her college days.
Tr. at 44, 47. The individual’s friend stated that she has known the individual for approximately
15 years and that they see each other daily away from their respective workplaces. Tr. at 32, 34.
Both women testified that they have not seen the individual use illegal drugs, nor have they
observed anything that would lead them to believe that the individual was using illegal drugs.
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Both also stated that she is honest and of high moral character, and that she now deals with stress
by working out. Tr. at 32-52. 

Finally, the individual presented the testimony of her current and former supervisors. Both of
these witnesses said that the individual is a skilled and conscientious worker who takes security
seriously and has never appeared to have been under the influence of illegal drugs while at work.
Tr. at 11-31. 

V. ANALYSIS

After reviewing the testimony described above and the record in this matter as a whole, I find
that the individual has adequately addressed the DOE’s security concerns under paragraphs (k)
and (l). Paragraph (k) reflects a valid concern that a clearance holder who uses illegal drugs may
act in a manner that is inconsistent with the best interests of national security while under the
influence of such substances. Also, such use indicates a disturbing willingness to ignore legal
requirements that could also be reflected in the clearance holder’s attitude toward security
requirements. See, e.g., Personnel Security Hearing, 28 DOE ¶ 82,816 (2001); Personnel
Security Hearing, 28 DOE ¶ 82,756 (2000). Accordingly, the individual’s past drug usage raises
serious concerns about her suitability for access authorization. However, I conclude that there
are several substantial mitigating factors in this case. As an initial matter, each instance of drug
usage occurred while the individual was between 18 and 21 years of age. Immaturity and
impulsiveness can often lead to lapses in good judgement among people in this age category.
Second, the testimony produced at the hearing indicates that these usages were isolated in nature.
Both the individual’s mother, with whom she lives, and the individual’s friend, with whom she
socializes on a regular basis, testified that they have not witnessed the individual using illegal
drugs, nor have they seen any signs of such use. Finally, the individual’s circumstances have
changed since the period of time during which she was using drugs. These instances occurred
while she was a college student, a time of life that often involves experimentation and risk-
taking. The individual is now a 25 year old adult who has the responsibilities that are attendant
with full-time employment. Given these factors, I am confident that the individual will
completely refrain from illegal drug usage in the future. 

The DOE’s invocation of paragraph (l) in the Notification Letter is based on the allegation that
during the 2004 PSI, the individual “stated that she did not know it was against DOE policy to
use illegal drugs while holding a DOE clearance.” Attachment 2 to Notification Letter
(Statement of Charges). “However,” the Letter continues, “she acknowledged that she signed the
DOE Security Acknowledgment Statement and the DOE Clearance Criteria Statement, which
references illegal drug use. . . .” Id. The clear implication of the second statement is that the
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individual may not have been telling the truth when she allegedly made the first statement.
However, at no point during the PSI in question did the individual categorically state that she did
not know that it was against DOE policy to use illegal drugs while holding a DOE clearance.
What she did clearly indicate was that she did not realize that her drug usage was against DOE
policy because it occurred during the school year, when, she believed, her clearance and the
DOE policy were not in effect. The following excerpts from the PSI will illustrate this point:

Analyst: Okay. All right. But . . . you’re not aware that using illegal drugs while
holding a DOE security clearance may affect your security clearance?                   
Individual: I hadn’t, I didn’t realize that because . . . it wasn’t during my time of
. . .  work and so –                                                                                                      
Analyst: But you still had a clearance.                                                                      
Individual: – I didn’t know. Yeah, . . . I didn’t realize that it was –                          
Analyst: Okay.                                                                                                           
Individual: – that I still had it.

PSI at 17-18. 

Analyst: Okay. But to the best of your ability I think what you’re telling me here,
and to the best of your recollection you was [sic] not aware that your access was
still active –                                                                                                                
Individual: Correct.                                                                                                    
Analyst: – while you was [sic] in school in [a nearby city].                                      
Individual: Right. Uh-huh.                                                                                         
Analyst: ‘Kay. And you did not feel that you was not [sic] in violation of any
policy?                                                                                                                        
Individual: No.

PSI at 36-37. The upshot of all this is that the inconsistency suggested by the Notification Letter
in the individual’s statements during the PSI does not exist. 

However, the fact remains that the individual used illegal drugs while holding a DOE clearance.
This circumstance raises legitimate security concerns under paragraph (l) about the individual’s
honesty, reliability and trustworthiness. As with the concerns under paragraph (k), I find that the
individual has adequately addressed any questions about these attributes. First, the individual has
consistently stated, both during the PSI and at the hearing, that she did not believe that her
clearance remained active during the school year, and that she therefore did not believe that the
DOE’s policy against drug usage by clearance holders remained in effect. I found her statements
at the hearing to this effect to be credible. Second, I also found credible the uncontradicted
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testimony at the hearing that the individual is an honest person who takes the requirements of
security seriously. Finally, I note that it is the individual herself whose honest responses on her
QNSP provided the information that led to the institution of these proceedings. Given these
factors, I am confident that the individual can be trusted to provide accurate information to DOE
security and to conform to other security requirements. 

VI. CONCLUSION

For the reasons set forth above, I find that the individual has adequately addressed the DOE’s
security concerns under paragraphs (k) and (l). I therefore conclude that restoring her clearance
would not endanger the common defense and would be clearly consistent with the national
interest. Accordingly, the individual’s security clearance should be restored. The Office of
Safeguards and Security may seek review of this Decision by an Appeal Panel under the
procedures set forth at 10 C.F.R.§ 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: August 4, 2005



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to in this Decision as access authorization or a security clearance. 
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Hearing Officer's Decision

Name of Case:                      Personnel Security Hearing
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Case Number:                      TSO-0211

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." 1 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor in a position that
requires the individual to maintain a security clearance. In 2003, the contractor informed the
DOE that the individual’s pay was being garnished. Upon receiving this information, and in light
of the individual’s previous financial difficulties, the local DOE security office summoned the
individual for a Personnel Security Interview (PSI). After this November 2003 PSI, DOE
security referred the individual to a local psychiatrist (hereinafter referred to as “the DOE
psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist prepared a written
report setting forth the results of this evaluation and sent the report to DOE security.
Subsequently, the Manager of the local security office reviewed this report and the other
information in the individual’s file and determined that derogatory information existed that cast
into doubt the individual’s eligibility for a security clearance. The Manager suspended the
individual’s access authorization and informed the individual of this action in a letter that set
forth in detail the DOE’s security concerns and the reasons for those concerns. I will hereinafter
refer to this letter as the Notification Letter. The Notification Letter also informed the individual
that she was entitled to a hearing before a Hearing Officer in order to resolve the substantial
doubt concerning her eligibility for access authorization. The individual requested a hearing on
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this matter. The Manager forwarded this request to the Office of Hearings and Appeals and I was
appointed the Hearing Officer. 

II. STATEMENT OF DEROGATORY INFORMATION

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (h) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8.  

Paragraph (h) defines as “derogatory” information indicating that the individual suffers from an
“illness or mental condition which, in the opinion of a psychiatrist . . ., causes or may cause, a
significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h). Pursuant to this paragraph,
the Letter cites the DOE psychiatrist’s evaluation, in which he concludes that the individual
suffers from Pathological Gambling Disorder, which has caused, and is likely to continue to
cause, a significant defect in her judgement or reliability. 

Under paragraph (l), information is derogatory if it indicates that the individual “has engaged in
any unusual conduct or is subject to any circumstances which tend to show that [she] is not
honest, reliable, or trustworthy; or which furnishes reason to believe that [she] may be subject to
pressure, coercion, exploitation or duress which may cause [her] to act contrary to the best
interests of the national security. Such conduct or circumstances include . . . a pattern of
financial irresponsibility . . . .” 10 C.F.R. § 710.8(l). As support for this paragraph, the
Notification Letter cites information indicating that the individual filed for Chapter 13
Bankruptcy in January 1999, which was dismissed because the individual fell behind on her
payments, and that she began working with an attorney to file for Chapter 7 Bankruptcy in
November 2003. The Letter further states that the individual has had her wages garnished twice
for the repayment of debt, that she owes approximately $3,000 in federal and state taxes for 2001
and 2002, and that she would take out personal loans or borrow money from friends to gamble.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting the individual a
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
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reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that restoring access authorization “will not endanger the common defense and security
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and cases cited therein. For the reasons that follow, I conclude that the individual has not
made this showing, and that her clearance should therefore not be restored at this time. 

IV. THE HEARING

At the hearing, the individual did not dispute the allegations set forth in the Notification Letter.
Instead, through her own testimony and that of her supervisor, a co-worker and a gambling
disorder treatment counselor, the individual attempted to demonstrate that her financial house is
in order and that she is now rehabilitated from Pathological Gambling Disorder. The DOE
psychiatrist testified for the DOE. 

The individual started off by testifying that her financial issues “have all been dealt with,” and
that she is no longer in debt. Hearing Transcript (Tr.) at 28-29. She indicated that under the
terms of her original Chapter 13 bankruptcy, she was to make payments to a trustee, who was to
pay her creditors. However, she said, her bills “weren’t getting paid,” so she decided to stop
making payments. The Chapter 13 bankruptcy was dismissed in August 2001 because of this
cessation of payments. Tr. at 30-31. About a year later, she said, she filed for a Chapter 7
bankruptcy, and all of her debts except for her taxes and secured loans were discharged in
October 2004. Tr. at 31. She has now satisfied these obligations. Tr. at 32. 

The individual then discussed her current financial condition. She indicated that she is able to
pay her bills now because she is no longer gambling and because her family has cut back on its
spending. Tr. at 36. These cutbacks have been necessary because she and her daughter (who
works only three hours per day) are the sole wage earners for their combined household, which
also includes the individual’s husband and two grandchildren and two foster children. Since the
individual’s declaration of bankruptcy under Chapter 7, she has begun receiving payments from
the state to assist in the rearing of the two foster children. Tr. at 38. Also easing her financial 
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2The individual gave varying answers as to the year that she took this test. Initially, she said that she
“took it years ago . . . maybe . . . in, I don’t know, early - - no, not early ‘90s, 2000 maybe.” Tr. at
42. However, she later indicated that she took the test in September 2003. Tr. at 71.  

condition is the fact that the money that she used to spend on gambling, which in 2002 amounted
to at least $2,000, can now be used to meet household needs. Tr. at 39-40. 

The individual then testified about her attempts to address her gambling problem. She said that
she realized that she had a problem when she took a test that was distributed by a member of
Gamblers Anonymous (GA) outside of a local casino. According to the individual, positive
answers to seven of the questions is an indicator of gambling problems, and she answered “yes”
to 16 of the 20 questions. Tr. at 41. 2 She then cut back on her gambling “a lot,” especially after
she began caring for the two foster children. Tr. at 72. The individual indicated that she last
gambled in October 2004. Tr. at 44.  She did not, however, seek counseling until May 2005, at a
local outpatient facility. Tr. at 47, 48. During these counseling sessions, the individual learned
how to deal with the stressors in her life without attempting to escape them through gambling.
Tr. at 60. Unlike the period of time before the counseling, she testified that now “I put myself in
front [of others’ needs]. I’m first. . . . And the stressors that I have in my family, well, due to [her
husband’s] alcoholism and stuff like that, I’ve been able to accept those. I’m able to say, ‘Well,
let me do this first.’ My life comes first.” Tr. at 66. She added that getting rid of her bills has also
“made a lot of difference” in relieving her stress. Id.

The individual’s gambling disorder treatment counselor also testified. She said that the
individual began seeing her in May 2005, and that the individual has been “pretty motivated” in
that she has committed to working on the issues that have been outlined in her treatment plan.
Tr. at 47. That plan includes individual sessions with the counselor and weekly women’s group
meetings at the treatment facility. During these individual and group sessions, the counselor
testified, the issues that have been addressed include the individual’s “co-dependency . . . and
also education about compulsive and problem gambling, as well as relapse prevention and being
able to identify warning signs and possible relapse triggers.” Tr. at 50. She further indicated that
the co-dependency issues revolved not only around the individual’s alcoholic spouse, but around
other family members whose problems and needs the individual would place ahead of her own.
The counselor added that the individual has started to “set boundaries more with other people in
her family . . . and taking care of herself and putting herself first.” Tr. at 50-51. The individual is
an “escape gambler,” she said, whose wagering “provides her that escape from co-dependency
and other issues.” Tr. at 51. The counselor explained that escape gamblers seek release from the
stresses in their lives, and are “compulsive in that they can’t stop on their own, or have lost
control with limits.” Tr. at 58. Part of the individual’s therapy, she continued, has dealt with 



5

alternative methods of coping with stress, such as “taking time for herself, ‘journaling,’ reading
literature” and talking about her feelings. Tr. at 60. 

When asked to estimate the individual’s chances of relapsing, she was unable to do so. However,
she did say that “problem and compulsive gamblers are at greater risk for relapse . . . than
alcohol or drug addicts.” Tr. at 56. She added that as the individual “continues to come and to
get services and address the underlying issues,” her chances of relapse “lower[] dramatically. . . .
[S]ome clients in treatment . . . pretty much refuse to address what the real issue is, and I don’t
see that with her. . . . So I think [her chance of relapse] is lower . . . in that she at this point
doesn’t seem to be withholding any information from me pertinent to her recovery.” Id. Contrary
to the individual’s testimony, the counselor further stated that the individual reported to her that
her last incident of gambling occurred in February 2005. Tr. at 55. 

The individual’s supervisor and a co-worker also testified. They stated, in general, that the
individual was a good worker and a person of good character, and that they were unaware of any
current financial difficulties or gambling activities on her part. Tr. at 7-25. 

The DOE psychiatrist then testified.  He stated that his diagnosis of the individual was based on
his application of the criteria set forth in the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition, and that he still considers the individual to be a pathological gambler.
He explained that the diagnostic criteria for this disorder “don’t have time frames around them
like substance disorders do, like [within] one year [of] the abuse of the substance, the diagnosis
might expire. . . .” Tr. at 83. Pathological gambling, he added, “is considered something
probably that once you have met the diagnostic criteria, you’re always thereafter at some risk for
relapse, more than a person who has never had that problem.” Id. However, Pathological
Gambling is “a disorder that you can be rehabilitated from,” unlike other mental illnesses such as
schizophrenia. Tr. at 85-86. 

He further stated that it is much more difficult to determine when a pathological gambler is
exhibiting adequate reformation or rehabilitation than it would be for an alcoholic or drug addict
because there has been a lot more research, and consequently there is more data, on the risk of
relapse of substance abusers. Tr. at 86. Although he took note of the testimony of the gambling
disorder treatment counselor that problem gamblers relapse more frequently than alcoholics or
drug addicts, he indicated that he would apply the one year’s abstinence milestone that is
commonly used with substance abusers to pathological gamblers such as the individual. “A lot of
relapses occur within that first year. And once a person has made it to a year, the survival rate, if
you will, improves.” Tr. at 87.
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Applying this standard to the individual, he opined that she is not yet demonstrating adequate
evidence of rehabilitation or reformation. He noted the discrepancy between the 10 months of
abstinence from gambling, as of the date of the hearing, claimed by the individual and the six
months of abstinence reported by the counselor, and stated that although he tends to believe the
lower figure, neither period of time is sufficient to show rehabilitation or reformation, especially
given the fact that she has only been receiving therapy for three months. Tr. at 87-88. He also
concluded that there are several negative prognostic factors that apply to the individual. Among
them are the length of time that it took for the individual to seek counseling after she realized
that she had a gambling problem, and the continued presence of many of the same stressors that
led the individual to seek escape through gambling. Tr. at 88. 

V. ANALYSIS

After reviewing the testimony described above and the record in this matter as a whole, I find
that the DOE’s security concerns under both paragraph (h) and paragraph (l) remain unresolved.
Although the evidence shows that she has made substantial progress in addressing both her
gambling and financial problems, I believe that the chances of a recurrence of these problems
remains unacceptably high at this point in her recovery. My reasons for these conclusions are set
forth below.

A. PARAGRAPH (H)

Based on the testimony produced at the hearing, it is evident that the individual realizes that she
has a very serious gambling problem. Accordingly, she has sought professional help, and the
record indicates that, as of the date of the hearing, she had refrained from gambling for at least
six months. 

Important as these mitigating factors are, I find them to be outweighed by the testimony of the
DOE psychiatrist, by certain aspects of the testimony of her own expert witness, and by the fact
that many of the stressors that the individual was apparently attempting to escape through
gambling still exist in her life. As set forth above, the DOE psychiatrist compared and contrasted
pathological gambling with substance abuse disorders, and concluded that the “one year’s
abstinence” milestone that is often used by professionals in treating substance abusers is
applicable in this case. Since the individual had only been in treatment for three months and had
been abstaining from gambling for significantly less that one year, he concluded that she was not
demonstrating adequate rehabilitation or reformation from her gambling disorder.
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3The counselor testified that “right now it appears that the significant factors with [the individual’s]
development of addiction appears . . . to be codependency, so we’re addressing that, and also
education about compulsive and problem gambling, as well as relapse prevention, and being able
to identify warning signs and possible relapse triggers.” Tr. at 50 (italics added). Later, she said that
“it’s going to take a lot of effort on her part to continue to address [her rehabilitation]. But once we
help her move through whatever those issues are, . . . , then they’re less likely to take part in
gambling in any form.” Tr. at 51-52 (italics added).

Although she indicated that the individual was making progress, the gambling disorder treatment
counselor would not estimate the individual’s chances of suffering a relapse. Tr. at 56. She did
state, however, that in her experience, “problem and compulsive gamblers are at greater risk for
relapse, and actually relapse . . . more frequently than alcohol or drug addicts.” Id. The
implication of this statement is that it may be advisable to apply a more stringent standard when
assessing the rehabilitation of problem gamblers than would be applicable to substance abusers
and addicts. In any event, it was apparent from her testimony that the counselor considered the
individual’s rehabilitation to be a work in progress and not an established fact. 3 

The counselor also characterized the individual as an “escape gambler,” and I am concerned that
the stressors that she was attempting to escape are still present in her life. By her own admission,
her husband is an alcoholic who does not want professional help for his affliction. Tr. at 67.
Moreover, of the seven people in her household, the individual and her daughter are the only
ones who are gainfully employed, and the daughter works only “two or three hours a day.” Tr. at
66-67. These are stressful situations that I fear could contribute to a relapse on the part of the
individual. I recognize that, through her counseling, the individual has learned alternate methods
of coping with stress, and that she is now receiving some financial aid from the state for the care
of the two foster children. However, like the DOE psychiatrist, I believe the individual needs
additional counseling, and, more importantly, needs to demonstrate over a longer period of time
that she can cope with the stresses in her life without resorting to gambling. Accordingly, I
conclude that the individual has failed to adequately address the DOE’s security concerns under
paragraph (h).

B. PARAGRAPH (L)

As is the case with her gambling addiction, the individual has made significant progress in
addressing her financial problems. The individual is now receiving a total of $300 per month for
the support of the two foster children who are in her care, money that she was not receiving at
the time of her bankruptcy. Also, the individual demonstrated that she has completely paid off
the debts that were not extinguished through her Chapter 7 proceeding. Individual’s Exhibits A-1
through B-3. 
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However, the security concerns that are raised by past financial difficulties are not necessarily
resolved when an individual pays off all of her creditors. This is because such repayment of debt
does not, in and of itself, definitively establish that she will conduct her future financial affairs in
a responsible manner. See, e.g., Personnel Security Hearing, Case No. VSO-0132, 26 DOE ¶
82,780 (1997). In fact, previous decisions issued by OHA Hearing Officers have found that once
a pattern of financial irresponsibility has been found, the individual must demonstrate a
sustained, new pattern of financial responsibility for a period of time sufficient to demonstrate
that a recurrence of the past pattern is unlikely. Personnel Security Hearing, Case No. VSO-
0108, 26 DOE ¶ 82,764 at 85,699 (1996); Personnel Security Hearing, Case No. VSO-0240, 27
DOE ¶ 82,790 (1999). In this case, the individual’s gambling played a major role in causing her
financial difficulties. Tr. at 27. Given the facts that it has been less than one year since her debts
were discharged in the Chapter 7 bankruptcy and only six to ten months since her last wager, the
individual has had insufficient time to establish a sustained pattern of financially responsible
behavior. I am particularly concerned that a relapse in her recovery from pathological gambling
will lead to a recurrence of her financial difficulties. As previously described, I believe her
chances of such a relapse to be unacceptably high at this stage of her recovery. Given this belief,
I cannot conclude that the individual has demonstrated that a recurrence of her financial
problems is unlikely. The DOE’s security concerns under paragraph (l) therefore remain
unresolved.

VI. CONCLUSION

Based on the factors discussed above, I find that the individual has failed to adequately address
the security concerns set forth in the Notification Letter. Accordingly, I conclude that the
individual has not demonstrated that restoring her clearance would not endanger the common
defense and would be clearly consistent with the national interest. Accordingly, the individual’s
access authorization should not be restored at this time. The individual may seek review of this
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.  

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: October 13, 2005
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Hearing Officer’s Opinion 
 

 
Case Name:  Personnel Security Hearing 
 
Date of Filing:  March 24, 2005 
 
Case Number:  TSO-0212 
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  A Department of Energy (DOE) Operations Office suspended 
the individual’s access authorization under the provisions of Part 710.  This decision 
considers whether, on the basis of the evidence and testimony presented in this 
proceeding, the individual’s access authorization should be restored.  As set forth in this 
decision, I have determined that the individual’s access authorization should not be 
restored at this time.   
 

I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are 
employed by or are applicants for employment with DOE, contractors, agents, DOE 
access permittees, and other persons designated by the Secretary of Energy for access to 
classified matter or special nuclear material.  Part 710 generally provides that “[t]he 
decision as to access authorization is a comprehensive, common-sense judgment, made 
after consideration of all relevant information, favorable and unfavorable, as to whether 
the granting or continuation of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a). 
 
DOE granted the individual an access authorization many years ago after he gained 
employment with a DOE contractor.  During a routine background investigation, the local 
DOE security office (DOE Security) uncovered derogatory information that it was unable 
to resolve through a 2003 Personnel Security Interview (PSI) or a DOE-sponsored 
psychiatric examination.  Consequently, it initiated formal administrative review 
proceedings.  In a Notification Letter issued to the individual on December 16, 2004, 
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DOE Security stated that it was suspending the individual’s access authorization pending 
the resolution of certain derogatory information that falls within the purview of two 
potential disqualifying criteria, Criteria F and L.1  
  
Upon receipt of the Notification Letter, the individual exercised his right under Part 710 
to request a hearing in this matter.  10 C.F.R. § 710.21(b).  On April 1, 2005, the Director 
of the Office of Hearings and Appeals appointed me the hearing officer in this case.  
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R. § 710.24, 
I established a hearing date.  At the hearing, the DOE Counsel called a DOE personnel 
security specialist as its sole witness.  The individual testified on his own behalf, and 
called as witnesses his wife and seven former or current co-workers.  The transcript taken 
at the hearing will be hereinafter cited as “Tr.”  Various documents that were submitted 
by the DOE Counsel will be cited as “DOE Exh.” and those submitted by the individual 
will be cited as “Ind. Exh.”  
 
The Notification Letter and the Security Concerns at Issue 
 
With respect to Criterion F, DOE Security alleges that the individual provided false 
information during the course of his October 2003 PSI.   Specifically, the Notification 
Letter alleges that the individual intentionally falsified information in response to 
questions during an October 2003 personnel security interview (PSI):  (1) after denying 
that he had ever talked in Internet chat rooms, he later admitted that he started doing so 
two or three months before his December 2001 divorce, though other sources stated he 
started participating in chat rooms in the spring of 2001; (2) he similarly denied 
discussing issues of a sexual nature in chat rooms, though other sources, and he himself 
later in the PSI, stated that he had engaged in such discussions; (3) he stated that 
pornography had never been an issue in his first marriage, though other sources stated 
that it had been; and (4) he stated that he had never viewed pornography on his work 
computer, though other sources, and he himself later in the PSI, stated that he had done 
so.   
 
With respect to Criterion L, DOE Security’s allegations fell into three categories:  
pornography, financial irresponsibility, and dishonesty.  During a 2003 Office of 
Personnel (OPM) investigation, sources stated that the individual accessed Internet chat 
rooms and engaged in sexually explicit conversations on a work computer.  Regarding 
financial irresponsibility, DOE Security’s concerns centered on the individual’s two 
bankruptcies, a Chapter 7 bankruptcy filed in 1998 and a Chapter 13 bankruptcy filed in 

                                                 
1 Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a 
personnel qualifications statement, a personnel security interview, written or oral statements made in 
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization or proceedings conducted pursuant to § 710.20 through 710.31.”  10 C.F.R. § 710.8(f).  
Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; 
or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, 
or duress which may cause the individual to act contrary to the best interests of the national security. . . .”  
10 C.F.R. § 710.8(l). 
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2003.  After the 1998 bankruptcy the individual told DOE Security that he intended to 
live within his means. By 2001, however, he had acquired and charged to the maximum 
three credit cards, was unable to keep up with his mortgage, and failed to maintain auto 
insurance coverage.  By 2003 he had amassed large debts, his home was about to be 
foreclosed upon, and he admitted that his current wife had expensive tastes that he was 
unwilling or unable to prevent her from indulging.   The final category of DOE concerns 
regarded a series of misrepresentations of pertinent information that caused the DOE to 
question the individual’s honesty, reliability and trustworthiness:  (1) in 2001 the 
individual told his family he was going on a fishing trip, when in fact he traveled to visit 
a woman he had befriended on the Internet;  (2) in 2003 he told an Office of Personnel 
Management (OPM) investigator, under oath, that he had not had any financial 
difficulties since his 1998 bankruptcy, though he later stated in a PSI that he had driven 
his car without insurance and was behind on home mortgage payments; (3) during a 2003 
PSI he denied getting angry during a family dispute, though he later admitted to shoving 
his daughter and breaking a video camera; (4) during the same PSI he denied that he had 
viewed pornography at home and that it was an issue in his marriage; and (5) the day 
before his second bankruptcy was filed, he did not mention the impending bankruptcy 
when a DOE-consultant psychiatrist questioned him about his financial situation.   
 
I have concluded that DOE Security correctly invoked Criterion F and Criterion L in this 
case.  The individual initially denied each of DOE Security’s Criterion F concerns-- his 
use of computers to access chat rooms and view pornography, the sexual nature of his 
online conversations, and the role of pornography in his previous marriage-- though his 
OPM background investigation supplied evidence that he had engaged in the activities he 
denied.  Moreover, except for his steadfast denial of viewing pornography, the individual 
reversed himself later in the same PSI, admitting that he had in fact used computers to 
access chat rooms and discussed matters of a sexual nature in those chat rooms.  Even 
without considering whether these activities were appropriate, particularly in the 
workplace, the individual’s inconsistent statements clearly raised a significant concern 
that the individual had made false statements during a PSI.   
 
Regarding DOE Security’s Criterion L concerns, the individual’s computer use presents a 
legitimate concern in that it is unusual conduct that he concealed it from others.  His 
apparent need to conceal his activities could make him subject to pressure, coercion, 
blackmail or duress.  His financial difficulties represent a pattern of financial 
irresponsibility that could render him subject to pressure, coercion, blackmail or duress.  
In addition, “[f]ailure or inability to live within one’s means, satisfy debts, and meet 
financial obligations may indicate poor self-control, lack of judgment, or unwillingness to 
abide by rules and regulations, all of which can raise questions about an individual’s 
reliability, trustworthiness and ability to protect classified information.” Guideline F:  
Financial Considerations, Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information, December 29, 2005, at 9 (Guideline F).  Finally, the 
numerous situations in which the individual provided false information or withheld 
critically relevant information raise significant concerns about the individual’s honesty, 
reliability, and truthfulness, and further concerns that the individual may be subject to 
pressure, coercion, blackmail or duress.   
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.   
II.  Findings of Fact 

 
A.  Financial Irresponsibility 
 
The individual and his wife filed a Chapter 7 bankruptcy in May 1998.  According to his 
June 1, 1998 response to DOE Security’s Letter of Interrogatories (LOI), the debts that 
overwhelmed the family’s finances were created in part by his son’s medical condition, 
which was alleviated by an expensive operation, and in part by financial irresponsibility.  
DOE Exh. 1 at Response to Question 13.  At the hearing, the individual conceded that 
financial irresponsibility, in addition to repairs and medical bills, was a significant cause 
of the bankruptcy.  Tr. at 188.  In his response to the LOI, he also stated that he was 
committed to living within his means in the future.  Id. at Response to Question 19.  
During a July 1998 PSI he told the interviewer, “[w]e’re gonna live on cash. . . . if we 
can’t buy it with cash, we’re not going to buy it.”  DOE Exh. 3 at 21.   
 
During a December 2003 PSI the individual stated that, after his 2001 divorce from his 
wife of twenty years and before he married his current wife, he fell behind on home 
mortgage payments.  DOE Exh. 10 at 16 (assessing blame on his former wife’s 
mishandling of those payments).  At the same time, his automobile insurance was 
canceled, allegedly due to his bad credit rating rather than for any failure to make 
payments, and he drove without insurance.  Id. at 18-19.  In addition, he obtained three 
credit cards.  Id. at 26.  They all had low credit limits, due to his previous bankruptcy.  Id.  
He made charges, using them to their maximum limits.  Id. at 27.  At the hearing, he 
offered two reasons for his acquisition of credit cards.  One was that he took 
responsibility for the expenses of the divorce and for the great majority of the pending 
debts from the marriage.  Tr. at 34, 179.  The other was as follows:  “I guess I just messed 
up and got credit cards.  I have no excuse for doing it.  It was one of those things that I 
don’t have an excuse for.”  Tr. at 180.   Nevertheless, in 2002, he bought $5000 wedding 
rings for his current wife and himself, to impress her.  Id.; DOE Exh. 10 at 28.   
 
After his marriage to his current wife, he faced additional financial strains:  foreclosure 
on his home, DOE Exh. 10 at 40, medical bills as a result of his wife’s shoulder injuries, 
id. at 13, and his wife’s expensive tastes, which he had considerable difficulties 
curtailing.  Id. at 11, 28-30.   Ultimately, they returned the wedding rings for partial 
credit.  Tr. at 144, 155-56.  On October 29, 2003, the individual signed a second 
bankruptcy petition, this time a reorganization under Chapter 13, which was filed on 
October 31, 2003.  DOE Exh. 8.   
 
As mitigation of his financial irresponsibility, the individual testified that he had now 
convinced his wife of the need to curtail her expenditures, and his family had been living 
within a budget he established after the second bankruptcy that permitted them to meet 
their monthly Chapter 13 payments as well as all their current living expenses.  Tr. at 33-
34.  The individual’s wife testified as well that they live within a fixed budget now.  She 
no longer spends large sums on her hair and nails.  Tr. at 155.  She has one credit card on 
which she has made no charges in more than a year and a half; she is slowly paying off 
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the balance in an attempt to rebuild her credit rating.  Tr. at 158.  At the time of the 
hearing, the individual testified that he was meeting his monthly payment schedule under 
the 2003 Chapter 13 bankruptcy plan through payroll deduction, and had sufficient take-
home pay to meet their current domestic needs.  Tr. at 173-175.  After the hearing, the 
individual provided documentation that he completed his payment requirement under the 
Chapter 13 plan in advance of schedule, and the bankruptcy court discharged the 
bankruptcy in September 2006.  DOE Exh. 17.  
 
B.  Internet Chat Rooms and Pornography 
 
In the course of reinvestigating the individual’s eligibility for continued access 
authorization in early 2003, sources informed the OPM, during its routine investigation, 
that the individual was using a computer at work to view pornographic websites and to 
exchange sexually explicit language with others in online “chat rooms.”  Tr. at 14 
(testimony of personnel security specialist).  During an October 2003 PSI, the individual 
responded to those statements.  At first, the individual denied using his work computer 
for either purpose.  When asked whether sexual topics were discussed in his chat room 
conversations, he answered, “No.”  DOE Exh. 7 at 17.  Shortly thereafter, he stated that 
after his divorce, “I started talkin’, [in a sexual manner], a little bit . . . but not that 
much.”  Id. at 20.  He seemed to draw a distinction between discussions of a sexual 
nature and sexually explicit language, and denied use of the latter.  Id. at 32.  He stated 
that he had participated in discussions of a sexual nature only twice in chat rooms, and 
both times from his home computer.  Id. at 40.  He then estimated that he participated in 
chat rooms of a non-sexual nature from his work computer three times a month for 30 
minutes or so each session, and admitted that it was not an acceptable use of the work 
computer.  Id. at 44.  Later in the same interview, the individual admitted that he asked 
chat room participants, “maybe a little about . . . ‘do you—do you like sex?’ . . . [Y]ou 
know after I’ve talked to ‘em for a while, it wasn’t right off the bat, . . . but it wasn’t . . . 
nothin’. . . that I would figure that was . . . sexual as . . . as far as  . . . explicit.”  Id. at 75.  
A bit later he stated, “I’d . . . ask  ‘em if they’d . . . like oral sex . . . whether they’d . . . 
ever done anything like that.” Id. at 88.  Finally, he recognized, seemingly for the first 
time, that such topics were of a sexually explicit nature, id. at 85, and admitted that he 
had used sexually explicit language in chat rooms while at work before his divorce.  Id. at 
90.  He claimed that he had misunderstood what the interviewer meant by “sexually 
explicit” language; he acknowledged that his conversations on sexual matters were 
inappropriate, but maintained they were not sexually explicit because they were not 
“disgusting” or “totally outrageous” to him.  Id.  at 93.  At the hearing, the individual 
acknowledged that he had participated in chat rooms while on duty, and used sexually 
explicit language during those conversations.  Tr. at 197.  He also admitted taking part in 
chat rooms, and using sexually explicit language, from his home computer while he was 
still married to his former wife.  Tr. at 216.   
 
In mitigation of his chat room activity, the individual told DOE Security in October 2003 
that he had not participated in a chat room in over a year, for two reasons:  he now found 
the language disgusting, and his current wife was jealous of his communicating with any 
other women.  DOE Exh. 7 at 62-65.   At the hearing, his wife testified that she had not 
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seen him engage in that activity in the three years of their marriage.  Tr. at 117.  He 
corroborated this testimony, stating at the time of the hearing that he had stopped going 
into chat rooms “well over three years ago.”  Tr. at 211. 
 
On the other hand, the individual maintained, during the October 2003 PSI, that he did 
not view pornography on his home or work computer, nor did he read pornographic 
magazines.  DOE Exh. 7 at 21, 27, 57.  A practical joke played by his co-workers had 
caused him embarrassment when his wife discovered a pornographic magazine planted 
among his belongings.  Id. at 22.  The individual also acknowledged that “pop-ups” 
containing pornographic content had occasionally appeared on his work computer screen, 
but he maintained that their appearance was beyond his control.  Id. at 71.  At the 
hearing, the individual reiterated that the only pornographic material that he ever saw on 
his work computer were unwanted “pop-ups,” and he testified that pop-ups stopped 
appearing when his employer established individual log-in procedures, prior to which the 
computer work stations were available to anyone.  Tr. at 29, 212.  The individual could 
not give a date when individual log-in procedures were implemented.  Tr. at 212.  He 
testified that he never “went to a site on purpose to look at pornography.” Tr. at 229.  As 
for viewing pornography at home, he has consistently stated that he never viewed 
pornography on his home computer.  Tr. at 217.  His assertions contradict statements his 
ex-wife made under oath to an OPM investigator.  DOE Exh.15 at 17. 
 
C.  Misrepresentation 
 
As stated in the above section, during the October 2003 PSI, the individual first denied 
that he had participated in Internet chat rooms at work or at home.  He then admitted 
participation, from both work and from home, but denied using sexually explicit 
language.  Ultimately, he conceded that he had used sexually explicit language in Internet 
chat rooms, contending that he had denied using such language because he had 
misunderstood the term.  The reason he gave at the hearing for misrepresenting the truth 
during the PSI was that he was embarrassed to discuss the topic with the female 
interviewer.  Tr. at 37, 214.   
 
During the October 2003 PSI, the individual also initially denied viewing pornography on 
either his home or work computer.  With respect to viewing pornography at work, he 
altered his position later in the PSI, as discussed above, acknowledging that pornographic 
material appeared on his work computer in the form of “pop-ups.”  At the hearing, he 
offered this explanation for first denying contradicting himself during the PSI:  he 
realized that he should admit to seeing the “pop-ups” that contained pornographic content 
even though they appeared on his screen involuntarily.  Tr. at 217, 229.  As for viewing 
pornography at home, as stated above, the individual steadfastly maintains that he never 
did so.  When confronted with OPM source testimony that he did, he accused his ex-wife 
and children of fabricating statements to that effect merely to get him into trouble.  DOE 
Exh. 7 at 76-77.  At the hearing, he stated that such statements are “vindictive.  They 
want to pay me back for what I did to them.”  Tr. at 33. 
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Around November 2001, the individual, then still married and living with his wife and 
children, flew to another state to spend a weekend with a woman with whom he had been 
communicating on the Internet for one or two months.  DOE Exh. 7 at 10-11.  He 
explained that he was unhappy and bored in his marriage and contemplating divorce.  Id. 
at 13-14, 59.  His wife was not aware that he was communicating with another woman 
online.  Id. at 12.  He told his family that the purpose of that weekend trip was fishing.  
Id. at 15.  He admitted to kissing the woman during that weekend, but denied having any 
sexual relations with her.  Id.    
 
Shortly after that weekend, his wife and children confronted him with a printout of an 
amorous e-mail sent by another woman to him on his home computer.  Id. at 8.  His 
explanation was that he did not even know who the sender was, but that she had obtained 
his e-mail address from a conversation he must have had with her in a chat room.  Id. at 
8, 47.  It appears that emotions then escalated in the confrontation.  At first he stated to 
the interviewer that he had no idea why his son had called the police.  Id. at 4.  He then 
admitted that he pushed his daughter and broke a video camera his son was using to film 
the confrontation.  Id. at 6, 7.   When his wife confronted him by stating she knew he had 
not gone fishing but rather visited another woman, he responded out of anger that it was 
the best sex he had had in 20 years.  Id. at 51.    The individual’s denial of his anger 
during this unfortunate situation raised a concern for his honesty, reliability and 
trustworthiness, from DOE Security’s perspective. 
 
DOE Security was also concerned about the individual’s lack of candor concerning 
financial stresses, as described in the above section concerning financial irresponsibility, 
particularly during the period following his 2001 divorce through the filing of his second 
bankruptcy in 2003.  He succeeded in keeping this information from DOE Security 
despite questioning during his March 2003 OPM investigation, October 2003 PSI, and 
October 2003 psychiatric evaluation.  At the hearing, the individual contended that he did 
not intend to mislead when he told the OPM investigator that his divorce had not caused 
him any financial stress, but rather misunderstood the question.  Tr. at 219.  In any event, 
he admitted at the hearing that the divorce had in fact caused financial stress.  Tr. at 220.   
 
On October 30, 2003, the individual was evaluated by a DOE-consultant psychiatrist.  On 
the basis of an evaluative interview he performed, as well as psychological tests he 
administered and his review of DOE Security’s personnel security records on the 
individual, the psychiatrist compiled and issued a report to DOE Security.  DOE Exh. 9.  
In his report, the psychiatrist wrote:   

 
In the area of falsification and lack of willingness to accept responsibility, 
it is my opinion that he had probably minimized to some degree, but does 
seem to be taking responsibility in some areas, for instance, cheating on 
his wife, wrongfully going to [visit the women he met on the Internet], his 
behavior at the domestic dispute.  On the other hand, there would still be a 
concern that he has minimized his use of sexual materials on the Internet, 
however I am not concerned that this represents any type of mental 
disorder.  



 - 8 -

 
Id. at 8-9.   He also stated his opinion that the individual appeared to be happy and stable 
in his new marriage.  Id. at 9.  His risky behavior on the Internet was most likely due to 
his unhappiness in his prior marriage, and would be unlikely to recur unless his new 
marriage “were to go wrong.”  Id.  The psychiatrist also stated in his report that the 
individual acknowledged as a source of anxiety significant financial worries, in the form 
of high medical bills for his son, which resulted in a Chapter 7 bankruptcy.  Id. at 4. 
 
In December 2003 DOE Security interviewed the individual again.  The individual had 
filed for a second bankruptcy on October 31, 2003, the day after he met with the 
psychiatrist.  DOE Exh. 8 (Chapter 13 Bankruptcy Petition).  He had signed the petition 
on October 29, the day before the evaluation.  DOE Security’s major concern was that he 
had not mentioned the impending filing to the psychiatrist when they were discussing his 
financial affairs during the evaluation.  In the course of this PSI, the individual offered 
various explanations for his failure to mention such an important event.  He first told the 
interviewer that he did not discuss the impending bankruptcy because he “didn’t have the 
current bankruptcy at the time”; although he had signed it the day before, it had not yet 
been filed.  DOE Exh. 10 at 46-48.  He stated that he did not think it was pertinent at the 
time.  Id. at 50.   When pressed on the matter, he then responded, “[M]aybe I forgot. . . . 
that I’d filed the day before, I don’t know . . . I can’t remember why I forgot.”  Id. at 51.   
He explained further:  his attorney had not yet filed the bankruptcy petition and “he had 
no case number showin’ that I filed a Chapter 13 yet . . . so I didn’t think it was relevant 
that I had to report it,” despite the fact that the context of his discussion with the 
psychiatrist was the anxiety that financial stress had caused him at the time of his 1998 
bankruptcy.  Id. at 53.  At the hearing, the individual testified that he did not discuss his 
impending second bankruptcy with the psychiatrist, because it represented to him a 
release from financial pressures:  “I felt there was no more stress.”  Tr. at 219.   
 
A new inconsistency arose at the hearing.  During his October 2003 PSI, the individual 
stated that he had met his current wife “over the Internet.”  DOE Exh. 7 at 19.  After a 
month or more of online correspondence, he went to meet her in person.  Id. at 61.  At the 
hearing, the individual and his wife were both adamant that they had not met over the 
Internet, but rather had met in person, entirely by chance.  Tr. at 125-26 (testimony of 
wife), 209-10 (testimony of individual).  When questioned about this inconsistency, the 
individual offered this explanation: 
 

I think I did tell [DOE Security] that I met her on the Internet.  It says it 
right there [in the transcript of the PSI].  It’s in plain black and white.  I 
said that.  But I think I said it just to say it, because I knew . . . they 
already cornered me on the being on the Internet.  I knew that they knew 
that.  And I think I said what I did about meeting her on the Internet as a 
way to kind of escape part of it, as in I was trying to find my way out of 
why I was on the Internet talking, chatting. . . . I think I was trying to 
cover up, that I was actually on the chat rooms talking nasty, which I 
shouldn’t have been doing to begin with.  I think that’s a big portion of 
why I lied [to] them that I met her on the Internet. . . . I realize . . . it says 
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that I met her on the Internet.  And it’s unexcusable.  I don’t have any 
excuse for it.  I shouldn’t have said that.  I was trying to dig myself out of 
a hole that I was in, that I knew I had to come up with some reason why I 
was on [the Internet]. 

 
Tr. at 209-11. 
 

III.  Analysis 
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal 
matter, in which the burden is on the government to prove the defendant guilty beyond a 
reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE 
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed to 
protect national security interests.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory 
information that raises security concerns, the burden is on the individual to come forward 
with evidence to convince the DOE that granting or restoring his access authorization 
“would not endanger the common defense and security and would be clearly consistent 
with the national interest.”  10 C.F.R. § 710.27(d).  This standard implies that there is a 
strong presumption against granting or restoring access authorization.  See Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” 
standard for the granting of access authorizations indicates “that security determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 
1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issue of an access authorization). 
 
I have thoroughly considered the record of this proceeding, including the submissions of 
the parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual’s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c):  the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, including knowledgeable participation; the frequency and 
recency of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for 
the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant factors.  After due deliberation, it is my 
opinion that the individual’s access authorization should not be restored, because I am 
unable to conclude that such restoration would not endanger the common defense and 
security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  
The specific findings I make in support of this determination are discussed below. 
 
A.  Criterion F:  Falsification 
 
The Notification Letter lists several instances in which the individual made false 
statements.  Their falsehood, in many instances, became apparent when the individual 
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contradicted himself within a single setting, such as during the October 2003 PSI.  What 
was not apparent was which of the statements he made were true and which were false.  
Where the misrepresentations were made during personnel security interviews, DOE 
Security determined that they raised concerns under Criterion F; where they were made 
under other circumstances, such as during OPM background investigations, during his 
evaluation by the psychiatrist, or in interactions with his family, DOE Security 
determined that they raised concerns under Criterion L.  Under Criterion F, the 
overarching concern is that the DOE security system is based on trust, and when an 
access authorization holder breaches that trust, it is difficult to determine the extent to 
which the individual can be trusted in the future.  See, e.g., Personnel Security Hearing, 
Case No. TSO-0361, 29 DOE ¶ 82,970 at 86,586 (2006); Personnel Security Hearing, 
Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) 
(terminated by OSA, 2000).  
  
The record demonstrates that the individual has engaged in a pattern of providing false 
information.  It is clear from the record that the individual contradicted himself during the 
October 2003 PSI regarding his involvement with chat rooms, by first denying any 
participation in chat rooms and any use of sexually explicit language then admitting to 
both.  His contradictory statements in this regard demonstrate intentional falsification.   
 
On the other hand, it is not clear that the individual intentionally falsified his statements 
regarding viewing pornography at work, for the reasons set forth in the “Unusual 
Conduct” section below.  Concerning viewing pornography at home, the evidence is 
contradictory and cannot be reconciled:  he has consistently stated under oath that he 
never did so, while his ex-wife told the OPM investigator, also under oath, that he did.  In 
view of his unreliable testimony regarding other sex-related activities on the Internet, the 
weight of the evidence favors the truth of his ex-wife’s statements.  Under these 
circumstances, the individual has not convinced me that he has never viewed 
pornography in the home.  Because I cannot conclude that he never viewed pornography 
in his home, I remain concerned that he felt obliged to conceal that activity.  His denials 
of this activity therefore constitute falsification. 
 
In any event, at the hearing, he admitted that he had willfully misrepresented information 
to DOE Security:  “I lied to these people on a lot of the stuff. . . . [I]t’s not that I wanted 
to, but I was scared.  I knew I had done wrong. . . . I did things to cover up things, to 
make things not look as bad as they were.  I was worried about my job.  I was worried 
about my clearance.”  Tr. at 223-24.   
 
In mitigation, the individual stated at the hearing that he was now “trying to be as honest 
as I can with you,” and that he learned his lesson about hedging on the truth. Tr. at 210, 
223.  Even if I were to accept these statements as truth, they would not outweigh the 
individual’s long-time pattern of misrepresentation and misleading omissions.  I cannot at 
this time be certain about which are the instances in which the individual has spoken 
truthfully and which are not, and on that basis I cannot predict with any confidence 
whether any statement the individual might make in the future to DOE Security would be 



 - 11 -

truthful or not.  Therefore, the individual has not successfully mitigated DOE Security’s 
concerns under Criterion F. 
 
B.  Criterion L:  Honesty, Reliability and Trustworthiness 
 
Under Criterion L, the DOE’s concern is more general than under Criterion F:  that when 
an individual makes false statements, even when the DOE security system does not rely 
on them, his honesty, reliability and trustworthiness are called into question.   
 

1.  Misrepresentations 
 
The individual’s misrepresentations that raise Criterion L concerns for DOE Security are 
varied:  they were made to family members, to an OPM investigator, and to a psychiatrist 
to whom DOE Security referred the individual; they concerned lying about a trip, 
denying financial stresses, denying anger, and denying involvement with pornography.  
Many could be characterized as merely attempts to place the individual’s action in the 
best light rather than attempts to willfully conceal the painful truth.   Nevertheless, I find 
that they represent a pattern of disregard for the truth, which renders the individual’s 
statements unreliable.  Even his explanations for his misrepresentations were 
inconsistent, and therefore not reliable.   When asked to explain why he did not mention 
his impending second bankruptcy when discussing his financial stresses during his 
evaluation by the psychiatrist, the individual told the interviewer at one point that the 
upcoming bankruptcy was not stressful, and later that perhaps he had forgotten to 
mention it.   DOE Exh. 10 at 50, 51.  At the hearing, he admitted that he had not fully 
disclosed that he was experiencing financial problems at the time of the evaluation.  Tr. at 
220.  A more telling example is the question of whether the individual and his current 
wife met on the Internet.  At the hearing both testified that they had not met on the 
Internet.  Yet the individual told the personnel security specialist during the October 2003 
PSI that he had met his current wife on the Internet.  At the hearing he explained that he 
had lied to the personnel security specialist to cover up the fact that he was “actually on 
the chat rooms, talking nasty.”  Tr. at 210.  As I explained to the individual at the hearing, 
how the couple met matters little as a security concern.  Far more critical to my decision 
is the fact that it is next to impossible to ascertain which statement is the truth and which 
the lie.   
 
In mitigation of this concern, the individual testified at the hearing that he has now 
learned that he must be forthright with DOE Security.  See Criterion F section, above.  
After considering all the evidence on this matter, my opinion is that the individual makes 
statements to DOE Security, as well as to others, with more concern for their 
acceptability than for their veracity.  His disregard for the truth is “unusual conduct . . . 
which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interest 
of the national security.”  As such, the individual’s conduct in this regard raises a 
legitimate security concern under Criterion L, which he has not sufficiently mitigated.   
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2.  Unusual Conduct 
 
At the hearing, the individual testified that he stopped participating in chat rooms after he 
met his current wife.  No evidence is in the record that contradicts this statement.  The 
individual and his current wife were married in 2003.  He testified that he was attracted to 
chat rooms because he was lonely.  Tr. at 30.  It is my opinion that the individual has in 
fact stopped participating in online chat rooms, and had not done so for at least three 
years before the hearing.  I find support for this opinion in his wife’s corroboration of his 
testimony, Tr. at 117-18, and the fact that his likely motivation for this conduct, his 
loneliness, was alleviated when he met his current wife.   The testimonial evidence 
convinces me that the individual will not participate in chat rooms in the future.  DOE 
Security’s concerns have therefore been mitigated in this regard. 
 
The evidence concerning the individual’s involvement with pornography falls into two 
categories:  viewing pornographic materials at home and viewing them at work.  With 
respect to pornography at home, the only evidence that contradicts the individual’s 
consistent position that he has never viewed pornography is statements his ex-wife made 
to an OPM investigator.  The individual maintains that she and their children made false 
statements as revenge for the hurt they felt at the end of that marriage.   While this may 
well be their motivation, I must consider the fact that the ex-wife made her statements 
under oath, just as the individual made his protestations of innocence under oath.  Under 
these circumstances, the individual has not mitigated this security concern.2 
 
On the other hand, it is my opinion that the individual has mitigated DOE Security’s 
concern that he was viewing pornography at work.  Although he first maintained he had 
never viewed any pornographic material on his work computer, he later backed away 
from that position when he recalled that unwanted “pop-ups” appeared occasionally on 
his monitor screen, some of which had pornographic content.   The evidence that he had 
viewed pornography on his work computer was obtained from a co-worker.  At the 
hearing, the individual produced testimony from another co-worker that, during the 
period when work computers were accessible to all employees, before their employer 
instituted individual log-on procedures, pornographic images would “pop up” on the 
monitors.  Tr. at 134-35.   The evidence on this matter is not inconsistent.  I find that 
“pop-ups” containing pornographic images appeared, unsolicited, on computer monitors 
during a certain period at the worksite.  In the absence of any evidence that he actively 
sought pornographic material on his work computer, I have concluded that the individual 
has mitigated the security concerns associated with this matter. 
 

                                                 
2 I note that viewing pornography in the privacy of one’s home may not in fact raise a significant security 
concern as unusual conduct.  In the individual’s case, however, a very serious security concern arises from 
these facts, because, as noted above in the Criterion F section, if he was in fact viewing pornography on his 
home computer, he went to great lengths to conceal that fact.  His attempts to conceal this activity raise a 
Criterion L concern as well, in that they place in question his honesty, reliability and trustworthiness, and 
render him subject to pressure, coercion, exploitation or duress.  In any event, even if I were to rule in favor 
of the individual regarding this specific concern, the outcome of this decision would not be affected. 



 - 13 -

3.  Financial Irresponsibility 
 
The individual has demonstrated that his family now has a budget.  Ind. Exh. B.  That 
budget, developed after the 2003 Chapter 13 bankruptcy, shows that the family income 
exceeds its expenses, including its monthly payment to the bankruptcy trustee, by roughly 
$700.  The $700 cushion should be sufficient to handle most unforeseen expenses.  At the 
hearing, the individual testified that they are adhering to the budget’s restraints.  The wife 
testified that she has curbed her expensive tastes and understands the need to live within 
their financial means.  The individual also acknowledged that, though medical bills were 
a factor leading to both bankruptcies, irresponsible spending contributed to them as well.  
In addition, the individual submitted a document after the hearing that indicates that they 
accelerated their payment schedule under the bankruptcy plan, and fulfilled their 
obligations in September 2006.  DOE Exh. 17 (Discharge of Debtor after Completion of 
Chapter 13 Plan).   
 
The question before me then is whether the individual has produced sufficient evidence 
to permit me to conclude that his previous pattern of financial irresponsibility has been 
broken and will not repeat itself in the future.  The DOE’s concern with financial 
irresponsibility is that it could be evidence of poor judgment, lack of self-control, and 
unwillingness to abide by rules and regulations.  Guideline F.  In addition, from the 
viewpoint of common sense, the shortfall of available money that results from financial 
irresponsibility makes an individual “subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interest of the national 
security.”  Criterion L.   The individual’s pattern of financial irresponsibility in the past 
certainly raised such concerns.  In prior cases involving financial irresponsibility, we 
have held that “[o]nce an individual has demonstrated a pattern of financial 
irresponsibility, he must demonstrate a new, sustained pattern of financial responsibility 
for a period of time that is sufficient to demonstrate that a recurrence of the past pattern is 
unlikely."  Personnel Security Hearing, Case No. TSO-0194, 29 DOE ¶ 82,881 at 86,135 
(2005), citing Personnel Security Hearing, Case No. VSO-0108, 26 DOE ¶ 82,764 at 
85,699 (1996).  In the present case, the individual’s pattern of financial irresponsibility 
extended from some time before the filing of his first bankruptcy in 1998 through the 
filing of his second bankruptcy in 2003.  The evidence he has presented in this 
proceeding convinces me that he has changed his approach to family finances, and has no 
intention to incur debts that are beyond those that his family’s income can support.  
Unfortunately, his recent pattern of financial responsibility is too short-lived to assure me 
that he will be able to live up to his intentions, which mirror those he expressed after his 
first bankruptcy as well.  Moreover, I am not convinced that the individual would 
exercise restraint, in spite of his intentions, if faced with any number of unexpected 
situations:  his wife desiring an expensive token of devotion, particularly after living 
within their means for so long, or a sudden and irresistible investment opportunity, for 
example.  I have therefore concluded that the individual has not sufficiently mitigated this 
security concern under Criterion L.   
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IV.  Conclusion 
 

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. 
§ 710.8(f) and (l) in suspending the individual’s access authorization.  For the reasons I 
have described above, I find that the individual has not sufficiently mitigated all of the 
specified security concerns.  I therefore do not find that restoring the individual’s access 
authorization would not endanger the common defense and security and would be 
consistent with the national interest.  Accordingly, I find that the individual’s access 
authorization should not be restored at this time.  The individual may seek review of this 
Decision by an Appeal Panel under the provisions set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer  
Office of Hearings and Appeals 
 
Date: February 6, 2007 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
     July 29, 2005                  
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 31, 2005 
 
Case Number:  TSO-0213 
 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxxx (hereinafter "the individual") for 
continued access authorization.  The regulations governing the individual's eligibility are set forth at 
10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material."  This Decision will consider whether, based on the testimony 
and other evidence presented in this proceeding, the individual's suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the individual's access 
authorization should not be restored.   
 
 I. BACKGROUND 
 
On May 4, 1984 the individual completed a Questionnaire for National Security (QNSP) in which  
he answered “No” to Question 11 which asks:  “Are you now or have you been a user of . . . 
marijuana . . .?”    On his 2003 QNSP and during a June 2004 personnel security interview (PSI), the 
individual stated that he had used marijuana socially in the 1970’s and early 1980’s, prior to 
becoming a DOE contract employee.  He also indicated he used marijuana two times in 1985 or 
1986 while employed by a DOE contractor. 
 
On April 16, 2004, the Manager of the Personnel Security Department, National Nuclear Security 
Administration (NNSA), Department of Energy (DOE) issued a Notification Letter to the individual. 
The Notification Letter was based on the individual’s statements that he had used marijuana and 
failed to properly report his marijuana use on his 1984 QNSP.  The Notification Letter finds security 
concerns under Criterion F (falsification of 1984 QNSP) and Criterion K (use of marijuana in the 
1970’s and 1980’s) 10 C.F.R. §710.8(f) & (k).     
 
In the Notification Letter, the Manager informed the individual that he was entitled to a hearing 
before a hearing officer in order to respond to the information contained in the Notification Letter.  
The individual requested a hearing in this matter and the NNSA forwarded this request to the Office 
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of Hearings and Appeals.  I was appointed to serve as the hearing officer.  In accordance with 10 
C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (hearing). 
 
The individual admits the use of marijuana and the failure to report the marijuana use, but suggests 
three mitigation factors that he believes should form the basis for restoring his access authorization.  
First, his marijuana use was self reported.  Second, he admits that using marijuana was wrong and he 
has committed to never again using illegal drugs.  Third, it has been 20 years since his last marijuana 
use and his 1984 failure to report that marijuana use.  He believes that his co-workers, security file 
and employment record indicate that since 1986 his behavior has changed and he has been an 
excellent employee and has been honest and reliable.   
 
At the hearing, the individual testified on his own behalf. He also presented the testimony of three 
coworkers and an employee assistance program (EAP) counselor.  The DOE called a security 
specialist.  A summary of the testimony follows.   
 
 II  TESTIMONY 
 
A.  The Security Specialist 
 
The security specialist testified that the individual’s self reporting of his falsification and use of 
marijuana indicates the individual is “headed in the right direction, as far a being honest and 
reliable and trustworthy.”  Tr. at 24.  He indicated that self reporting was a mitigating factor for 
a Criterion F security concern.  Tr. at 24.   
 
The security specialist testified that the only falsification indicated in the notification letter was 
that the individual failed to properly disclose his marijuana use on his 1984 QNSP.  However, 
the security specialist pointed out that the individual failed to properly answer questions on two 
subsequent QNSPs.  Question 24b on the individual’s 1990 QNSP asked about marijuana use in 
the last five years.  Tr. at 25.  The security specialist testified that the individual’s use of 
marijuana in 1985 or 1986 indicates he should have disclosed marijuana use in response to that 
question.  Tr. at 25.  Question 24b on the individual’s May 10, 1996 QNSP asked, have you 
ever used marijuana while possessing an access authorization.  The security specialist testified 
that the individual’s marijuana use in 1985/86 should have been disclosed in response to that 
question.  Tr. at 26.  The security specialist testified that except for the failure to disclose his 
marijuana use there is nothing in the individual’s security file that would indicates a security 
concern.  Tr. at 30.     
 
B.  The Individual  
 
The individual indicated he has not used any illegal substance since 1986.  Tr. at 103.  He testified 
that using marijuana while holding an access authorization was wrong and he will not use illegal 
drugs in the future.  Tr. at 103.  The individual testified that before he was employed by a DOE 
contractor, he was a recreational user of marijuana.  The two uses of marijuana in 1985 and 1986 
soon after he became a contractor employee were chance encounters at which others were smoking  
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marijuana and passed the cigarette to him.  Tr. at 8.   He testified that his wife was with him when he 
smoked marijuana in 1985 and 1986.  Tr. at 106.  He testified that he has never purchased or sold 
illegal drugs.  Tr. at 9.   He testified that he will never again use illegal drugs.  Tr. at 104.   
 
The individual testified about his failure to provide accurate information about his marijuana use on 
his three QNSPs.   The individual explained that in 1984 he was afraid that if he answered the 
question accurately he would have lost he job with the DOE contractor.  Tr. at 8.  After 1984 he fell 
into a pattern where he “repeated the falsification.”  Tr. at 103.  He testified that since 1984 he has 
felt very guilty for his failure to accurately answer that question.  He indicated that his feeling of 
guilt is the reason that he decided to disclose the marijuana use on his 2004 QNSP.  He testified that 
he will not provide false information on a QNSP in the future.  Tr. at 104.    
 
He testified that all of the information about his marijuana use has been self reported and that 
without his report of the marijuana use the DOE would never have learned that he used marijuana.  
Tr. at 9.  In his twenty years at the DOE, he has never had a security violation.  Tr. at 10.  He 
testified that he has an excellent work record.  Tr. at 10.   
 
The DOE counsel asked the individual about his family.  The individual testified that his daughter, 
her husband and their daughter live with him and his wife in his home.  His wife has recently lost her 
job, his daughter is in college and his son in law has a low paying job.  Tr. at 108.  The family is 
currently concerned that their future income may not be sufficient for the extended family to meet its 
financial obligations.  Because of the family’s concern about their financial future, he indicated he 
has not told them about the hearing.  Tr. at 106.  The individual testified that he believes telling his 
wife about the hearing would cause her great stress, and therefore he will not tell his wife about the 
hearing.  Tr. at 108.   
 
C.  The Individual’s Second Level Supervisor 
 
The individual second level supervisor testified that he has known the individual professionally for 
five years.  Tr. at 40 and 44.  He believes the individual is honest and has good judgment.  Tr. at 42. 
 The individual’s work attendance and character are excellent.  Tr. at 44.  His performance has been 
“consistent and steady.”  Tr. at 43.   
 
The second level supervisor has never seen any indication that the individual used illegal drugs or 
had any legal problems.  Tr. at 42.  He does not believe that the individual is a security risk.  Tr. at 
43.  
 
 D.  The Prior Supervisor 
 
The prior supervisor testified that he has known the individual professionally for 10 years.  Tr.  at 
52. Very recently, the individual has been assigned to another work group.  Prior to that 
reassignment he supervised the individual’s work group.  Tr. at 53.  The prior supervisor testified 
that he believes the individual’s ability to meet deadlines and achieve goals demonstrates that he is 
reliable.  Tr. at 55.  He believes that at the plant the individual is honest, well respected and a good 
worker.  Tr. at 56 and  
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60.  He has never seen an indication of drug use or any other illegal activity.  Tr. at 57. He does not 
believe the individual is a security risk.  Tr. at 58.  The prior supervisor testified that he does not 
know the individual socially, and has never met his family.  Tr. at 59.   
 
E.  Co-Worker  
 
The co-worker has known the individual professionally for 10 years.  Tr. at 95.  He has socialized 
with the individual at several work-related dinners and at one party.  Tr. at 97.  He has met the 
individual’s wife on one occasion.  Tr. at 99.  The co-worker testified that he believes the individual 
is honest and reliable.  Tr. at 100.  The co-worker has never seen any indication that the individual 
uses illegal drugs.  Tr. at 98  
 
F.  The Employee Assistance Program (EAP) Psychologist 
 
The EAP counselor has a PhD in psychology.  She testified that in December 2004 the individual 
came to the EAP office seeking counseling service because he was concerned about losing his access 
authorization.  Tr. at 67, 69.  She has met with the individual on five occasions.  Tr. at 67.   During 
those sessions she saw no indication of larger family or psychological problem.  Tr. at 71.  During 
all of their sessions the individual was very engaged and compliant.  As an example of his 
compliance, she testified that the individual willingly followed her recommendation to arrange to 
have a marijuana hair test. Tr. at 72.  The test results were negative, indicating that the individual has 
not used marijuana in the last 90 days.  Tr. at 77.   
 
1.  Marijuana use since 1986 
 
The EAP counselor believes the individual’s statements that he has not used marijuana since 1986. 
Tr. at 79.   In this regard, she indicated that people who are deceptive become defensive and 
inappropriately angry.  However her evaluation of the individual was that he was anxious and was 
trying to determine the right thing for his family and the DOE.  He also demonstrated substantial 
remorse for using marijuana, which, in her view, further indicated that he was accurately describing 
his marijuana use.  Tr. at 81.   
 
The EAP counselor does not believe the individual has a substance use or abuse problem.  Tr. at 73.  
She testified that there is a low probability that the individual has used marijuana in the last 10 years. 
Tr. at 88.    
 
2.  QNSP Falsification 
 
The EAP psychologist testified that the individual’s failure to be honest about his marijuana use on 
his QNSPs has weighed on him for a number of years and that he has come forward with the 
information about his failure in order to deal with his feelings of guilt.  Tr. at 72.  She believes his 
decision to come forward is a good indicator that he wants to be honest with the DOE.  Tr. at 83. 
However, she indicated that because the individual is a very private person, it is difficult for him to 
discuss his problems and concerns.  In her view, the individual’s willingness to discuss his failure to 
provide accurate information on his QNSPs indicates he has taken responsibility and is being honest 
with the DOE.  Tr. at 74  & 81.       
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3.  Testimony by Family Members 
 
The EAP counselor testified that the individual told her that the hearing officer and the DOE counsel 
suggested that the individual have family member testify at the hearing in order to corroborate his 
statements that he has not used marijuana since 1986.  She indicated that the individual was 
uncomfortable with that approach, and it would cause stress to involve his family members in the 
hearing process.  Tr. at 84.  The EAP counselor testified that she “is not sure” whether the 
individual’s wife is aware of the access authorization hearing. 1  Tr. at 89. 
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective 
requirements imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As 
discussed below, once a security concern has been raised, Part 710 clearly places upon the individual 
the responsibility to bring forth persuasive evidence concerning his eligibility for access 
authorization, and requires the hearing officer to base all findings relevant to his eligibility upon a 
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty 
beyond a reasonable doubt.  Once a security concern has been raised, the standard in this proceeding 
places the burden of proof on the individual.  It is designed to protect national security interests.  The 
hearing is "for the purpose of affording the individual an opportunity of supporting her eligibility for 
access authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come forward at the hearing 
with evidence to convince the DOE that restoring his access authorization "would not endanger the 
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. 
§ 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies 
that there is a presumption against granting or restoring an access authorization.  See  Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for 
the granting of access authorizations indicates "that security determinations should err, if they must, 
on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of an access authorization).  
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in 
cases involving national security issues.  In addition to his own testimony, the individual in these  

                                                 
1 The EAP counselor testified prior to the individual’s testimony that he had not told his wife about the access 
authorization hearing.  Tr. at 89.   
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cases is generally expected to bring forward witness testimony and/or other evidence which, taken 
together, is sufficient to persuade the hearing officer that restoring access authorization is clearly 
consistent with the national interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE 
¶ 82,752 (1995).   
 
B.  Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as 
to whether granting an access authorization would not endanger the common defense and security 
and would be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally 
provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, 
made after consideration of all relevant information, favorable and unfavorable, as to whether the 
granting of access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in 
light of these requirements, and  assess the credibility and demeanor of the witnesses who gave 
testimony at the hearing.  
 
 IV. ANALYSIS 
 
It is clear that the individual used marijuana in the 1970’s and 1980’s and failed to disclose his use 
on his 1984 QNSP.  It is also clear that the individual used marijuana in 1985 and 1986 while 
holding an access authorization.  These actions clearly created a falsification security concern under 
Criterion F and a concern relating to the use of illegal drugs under Criterion K. 
 
A.  Criterion F 
 
As noted above, the individual testified that he feels remorse for his failure to accurately disclose his 
drug use on his 1984 and subsequent QNSPs.  He stated that he will provide accurate information to 
the DOE in the future.  He presented testimony that he has been a good employee and worker for 
over twenty years, and he believes that I should find that his failure to disclose his marijuana use 
does not indicate that he will withhold information in the future.  I do not find these assurances and 
the general evidence of his good employment record to mitigate the security concern.   
 
First, I note the individual has a pattern of not to providing accurate information on three QNSPs.  In 
spite of his testimony to the contrary, I am not convinced that his attitude about providing accurate 
information has changed.  For example, the individual was not completely candid about his 
willingness to call his wife as a witness.  During the pre-hearing conference the DOE counsel urged 
the individual to call family and friends to corroborate his testimony regarding his marijuana use 
since 1986.  During that discussion of calling family members as witnesses the individual never 
mentioned that he had not told his wife about the access authorization hearing.  He apparently found 
it difficult during the prehearing conference to discuss his reasons for not telling his wife about the 
hearing. He also did not tell the EAP counselor that he had not told his wife about the access 
authorization hearing.  Tr. at 57.  The individual only disclosed that his wife was unaware of the 
access authorization hearing in response to a direct question from the DOE counsel at the very end 
of  
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the hearing.  Tr. at 106.  The individual’s lack of candor suggests that he continues to find it difficult 
to be open and honest when explaining his behavior to the DOE.   
 
In view of the foregoing, I have not been convinced that if there were to be derogatory information 
in the future that the individual would be candid with the DOE.  Therefore, I find that the Criterion F 
concern has not been mitigated.       
 
B.  Criterion K 
 
The individual contends that he was a recreational marijuana user in the 1970’s and 1980’s and has 
not used marijuana since 1986.  If I were convinced that he was a recreational user in the 1970’s and 
1980’s, that he has not used marijuana in 20 years and that he was committed not to using marijuana 
in the future, I would find that the criterion K security concern has been mitigated.   
 
It is important to recognize that the fact that the marijuana use was self reported does not mean that 
the individual has accurately described his marijuana use.  In order to demonstrate that he was a 
recreational user of marijuana and has not used marijuana since 1986, the individual provided his 
own testimony.  In order to support his testimony, he brought forward co-workers, who testified that 
they do not believe he uses illegal drugs.  He further submitted a note from his long term internist, 
stating that he has never seen an indication of drug abuse.  He also submitted the results of his 
marijuana hair test indicating he has not used marijuana for the last 90 days.  Finally, the EAP 
testified that she believed the individual’s testimony.  She testified that during their five sessions the 
individual was open and candid about his marijuana use.  She testified that he willingly submitted to 
a hair test, which indicated he has not used marijuana in the last ninety days.   The EAP counselor 
concluded that the probability that the individual has used marijuana since 1986 is low.  
 
I did not find convincing the testimony of the co-workers or the letter from the internist.  The co-
workers did not have any knowledge of the individual’s behavior away from the job.  Therefore, I 
did not find their testimony that the individual does not use marijuana to provide support for his 
claim that he has not used marijuana since 1986.  The letter from the internist merely states that there 
is no indication of substance abuse.  The letter does not provide any background information that 
would indicate the basis for the conclusion.  Finally, the result from the hair test is limited to the 
individual use of marijuana in the last 90 days.   
 
I also was not convinced by the EAP counselor’s testimony because I believe she may not have had 
complete information.  In this regard, I note that the individual neglected to inform the EAP 
counselor that he had not told his wife about the access authorization hearing.  In my view this 
failure is significant.  Further, I believe the individual’s own testimony and the counselor’s 
testimony are outweighed by the individual’s failure to bring forward testimony from friends and 
family who could provide information about his social activities and whether those activities 
included the use of marijuana.  The testimony indicated the individual’s wife smoked marijuana with 
the individual in the 1980’s.  She could clearly have provided testimony about his historic use of 
marijuana.  The individual clearly understood that it was his obligation to bring forward testimony to 
corroborate his statement that he has not used marijuana since 1986.  His failure to present any 
testimony from his family and friends causes me to doubt his willingness to provide complete and 
accurate information.  
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His stated reason for not telling his wife about the access authorization hearing is that it would cause 
her stress.  I find that reason and his failure to tell the EAP counselor that he had not told his wife 
about the hearing to be self serving; this leads me to conclude the individual is not being fully candid 
about his reasons for not providing additional information about his social life.  
 
Accordingly, I have not been convinced that he has not used marijuana since 1986, and I do not find 
the Criterion K security concern has been mitigated. 
 
 VI. CONCLUSION 
 
I have concluded that the individual has not mitigated the DOE security concern under Criteria F  
and  K of 10 C.F.R. § 710.8.  In view of the record before me, I am not persuaded that restoring the 
individual's access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest.  Accordingly, I find that the individual's access 
authorization should not be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective 
September 11, 2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the 
review is performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  July 29, 2005
 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

*  The original of this document contains information which is subject to
withholding from disclosure under 5 U.S.C. 552.  Such  material has been deleted
from this copy and replaced with XXXXXX’s.

    July 19, 2005

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: March 29, 2005

Case Number: TSO-0214

This Decision concerns the eligibility of XXXX XXXXXXX XXXXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."1/ A Department of Energy (DOE) Operations Office suspended the
individual's access authorization under the provisions of Part 710. This Decision
considers whether, on the basis of the evidence and testimony presented in this
proceeding, the individual’s access authorization should be restored.  As set forth in
this Decision, I have determined that the individual’s security clearance should be
restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides
that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger 
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the common defense and security and is clearly consistent with the national
interest."  10 C.F.R. § 710.7(a).

In this instance, the individual was granted a security clearance from DOE after
gaining employment with a DOE contractor.  However, the local DOE security office
(DOE Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being suspended pending the
resolution of certain derogatory information that created substantial doubt
regarding his eligibility.  This derogatory information is described in a Notification
Letter issued to the individual on November 8, 2004, and falls within the purview of
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R.
§ 710.8, subsections h, j and l.  More specifically, the Notification Letter alleges that
the individual: 1) “has an illness or mental condition which in the opinion of a
psychiatrist causes, or may cause, a significant defect in judgment and reliability of
[the individual]; 2) “is a user of alcohol habitually to excess, or has been diagnosed
by a psychiatrist as alcohol dependent or as suffering from alcohol abuse,”and 3)
“has engaged in unusual conduct or is subject to circumstances which tend to show
that he is not honest, reliable, or trustworthy; or which furnishes reason to believe
that he may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of national security.”  10 C.F.R.
§§ 710.8(h), (j) and (l) (Criterion H, Criterion J and Criterion L, respectively). The
bases for these findings are summarized below.

With regard to Criterion H, the Notification Letter states that on June 17, 2004, the
individual was evaluated by a DOE consultant-psychiatrist (DOE Psychiatrist) who
diagnosed the individual with Antisocial Personality Disorder.  According to the
DOE Psychiatrist’s report, this is a mental condition that causes or may cause a
significant defect in the individual’s judgment or reliability.  Also citing the DOE
Psychiatrist’s report, the Notification Letter alleges with regard to Criterion J that
the individual has been a user of alcohol habitually to excess and suffered from
alcohol abuse, and that there is not adequate evidence of rehabilitation or
reformation.  Finally, referencing  Criterion L, the Notification Letter states that
the individual was arrested for assault on October 29, 2003.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on March 29,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter, 10 C.F.R. § 710.21(b), and on March 31, 2005, I was appointed as Hearing
Officer.   After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE Counsel
called the DOE Psychiatrist as its sole witness.  Apart from testifying on his own
behalf, the individual called as witnesses his wife, his stepson, his plant
psychologist, his  counselor (Counselor), a close friend and a co-worker.  The
transcript taken at the hearing will be hereinafter cited as "Tr.".  Various
documents that were submitted by 
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the DOE Counsel will be cited as “DOE Exh.” and those submitted by individual
cited as "Ind. Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will
indicate instances in which there are disparate viewpoints regarding the
information presented in the record.

The individual accepted a position with a DOE contractor in 1994, and was granted
a security clearance in 1995.  The individual maintained his security clearance
without incident until September 2003, when the individual reported to his
employer that he had been arrested on assault charges.  The arrest stemmed from
an altercation that the individual had with his wife on September 7, 2003.  The
circumstances of the arrest are described generally below.

During 2003, the individual and his wife had temporarily taken custody of their
three minor grandchildren.  On the day of the his arrest, the individual’s grandson
was spending the day with his father and began to experience asthma symptoms.
The grandson’s father called the individual who, in turn, called his wife and
instructed her to take the grandson’s inhaler to the father’s residence.  The
individual became enraged when, in the individual’s perception, his wife
unreasonably delayed in following his instruction.  The individual drove to the
father’s home and confronted his wife after she had begun to drive away.  The
individual grabbed and pulled his wife’s arm through the car window, causing
injury.  The wife told her friend, riding with her, to call the police.  The individual
left the scene but was later met at his home by the police who took a report of the
incident.  Pursuant to the incident, the individual and his wife separated and she
later filed for divorce.  The individual’s wife elected not to file charges against the
individual for the assault.  Nonetheless, on September 23, 2003, the county
prosecutor issued a warrant for the individual’s arrest on a charge of Assault
Causing Bodily Injury/Family Violence.  The individual pled guilty and was given a
deferred sentence, placed on probation for one year, ordered to pay a $500 fine and
required to complete Batterers Intervention and Prevention Program classes.

Within a few days following the altercation with his wife, the individual reported
the incident to his plant psychologist.  According to the individual, he went to the
plant psychologist on his own volition because he recognized that he  needed help
controlling his anger.  The plant psychologist notified DOE Security of the
individual’s arrest and referred the individual to his Employee Assistance Program
(EAP) counselor who began seeing the individual on a weekly basis.  During these
sessions, the individual discussed his history of angry outbursts which included
several fights while in high school, physical altercations with his first wife (his first
marriage ended in divorce in 1979), several incidents of road rage, and physical and
verbal altercations with his wife 
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culminating with the assault arrest in September 2003.  The individual’s
handwritten notes to the EAP counselor state that in one incident with his first wife
the individual pushed her against a wall with such force that her head broke the
sheet rock. The individual also described an incident in which he became angry
with his second wife for excessive spending and  drove her to a secluded place where
he threatened to shoot her with a gun he had in the vehicle.  The individual also
revealed that he had a history of heavy alcohol use prior to coming to work for the
DOE contractor in 1994.  The EAP Counselor’s sessions with the individual
primarily focused on anger management techniques. The EAP Counselor decreased
the individual’s sessions with her from weekly to bi-weekly after one month, and
then to once monthly in early 2004.

DOE conducted a Personnel Security Interview (PSI) with the individual on
November 19, 2003.  During the PSI, the individual described the circumstances
leading to his arrest on the domestic assault charge and his history of alcohol use.
The individual stated that during the months leading up to the September 2003
assault, he was experiencing stress associated with raising his three grandchildren
and he would often stop at his lodge for a few beers before coming home.  The
individual conceded that his wife had difficulty with his coming home late after
drinking at the lodge, and verbal confrontations sometimes ensued.  The individual
had not been drinking prior to the assault incident on September 7, 2003.  However,
after giving a statement to the police, he went to the lodge and drank to the point of
intoxication.  The individual stated that he had not consumed any alcohol since that
time.

In June 2004, the individual was referred by DOE Security to the DOE Psychiatrist
who examined pertinent portions of the individual’s security file, including the EAP
counselor’s records, and then conducted a psychiatric interview of the individual.
During the interview, the individual again described his history of angry outbursts
and his past drinking habits.  In the latter regard, the individual admitted that he
drank heavily while in his early 20's around the time of his divorce from his first
wife in 1979, and that he continued to abuse alcohol on occasion until 1994 when he
came to work for the DOE contractor.  The individual had a heart attack in 1999,
and reported that he had reduced his drinking to no more than two drinks a day,
usually beer, except on holidays.  The individual stated that he had remained
abstinent from alcohol since September 7, 2003, the date of the assault incident on
his wife.

In her report dated June 28, 2004, the DOE Psychiatrist diagnosed the individual
with  two mental conditions, Alcohol Abuse in Sustained Full Remission, and
Antisocial Personality Disorder, based upon diagnostic criteria set forth in the
Diagnostic and Statistical Manual of the American Psychiatric Association, I V
Edition Text Revision (DSM-IV TR).  The DOE Psychiatrist further states in her
report that, while the individual does not manifest symptoms of Alcohol Abuse at
the present time, his past history of alcohol use coupled with his Antisocial
Personality Disorder present a “moderate risk” of causing a significant defect in his
judgment and reliability.  As 
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adequate evidence of rehabilitation or reformation from his alcohol abuse, the DOE
Psychiatrist recommended: (1) satisfactory completion of minimum of 50 hours of a
professionally-led substance abuse treatment program, with aftercare, for a
minimum of six months, and complete abstinence from alcohol for an additional six
months, or (2) if he chooses not to attend this rehabilitation program, two years of
absolute sobriety.

Although the individual and his wife separated following the September 2003
assault, they reconciled in late 2003 and began seeing each other on a daily basis,
having dinner together most evenings.  In early 2004, the individual and his wife
began attending marriage counseling at their church, focusing on spousal
understanding and communication.  The individual and his wife continued in these
church counseling sessions for six to eight months.  At the same time, the individual
continued to see his EAP counselor on a monthly basis, and completed the Batterers
Intervention and Prevention  (BIP) Program classes ordered by the court as a
condition of his probation.  The BIP classes met weekly for 24 weeks.  Records
provided to DOE Security indicate that the individual successfully completed the
BIP classes in June 2004.  The individual’s monthly sessions with the EAP
counselor ended in September 2004.  However, the individual immediately began
sessions with his present Counselor, on a bi-weekly basis for the first three months
and on a monthly basis since that time.  The individual and his wife reunited and
resumed living together in October 2004.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty
beyond a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078,
25 DOE ¶ 82,802 (1996).  In this type of case, we are dealing with a different
standard designed to protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for
access authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a
showing of derogatory information raising security concerns, the burden is on the
individual to come forward at the hearing with evidence to convince the DOE that
granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  This standard implies that there is a strong presumption
against the granting or restoring of a security clearance.  See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest"
standard for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of denials"); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).
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I have thoroughly considered the record of this proceeding, including the
submissions of the parties, the evidence presented and the testimony of the
witnesses at the hearing convened in this matter.  In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or
recurrence; and other relevant and material factors.  After due deliberation, it is my
opinion that the individual’s access authorization should be restored since I
conclude that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(d).  The specific findings that I make in support of this determination are
discussed below.

A.   Criteria H & J; Mental Conditions, Use of Alcohol

(1) Derogatory Information

Based upon the diagnoses of the DOE Psychiatrist, I find that DOE Security
properly invoked Criteria H and J in suspending the individual’s security clearance.
In her report, the DOE Psychiatrist diagnosed the individual with Alcohol Abuse in
Sustained Full Remission, and Antisocial Personality Disorder (ASPD), based upon
diagnostic criteria set forth DSM-IV TR.  DOE Exh. 2-1 at 13-17.  In other DOE
security clearance proceedings, Hearing Officers have consistently found that a
diagnosis related to excessive alcohol use raises important security concerns. See,
e.g., Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (1996)
(affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE
¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by
OSA, 1995).  As observed in these cases, an individual’s excessive use of alcohol
might impair his judgment and reliability, and his ability to control impulses.
These factors amplify the risk that the individual will fail to safeguard classified
matter or special nuclear material.  Id.

Similarly, we have observed in cases involving a diagnosis of ASPD that this mental
condition portends a significant defect in judgment and reliability, and can manifest
itself in illegal behavior on the part of the individual. See, e.g., Personnel Security
Hearing, Case No. VSO-0073, 25 DOE ¶ 82,794 (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0279, 27 DOE ¶ 82,825 (1999) (affirmed by OSA,
2000).  Accordingly, I will turn to whether the individual has presented sufficient
evidence of rehabilitation or reformation to mitigate the security concerns of DOE.
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2/ The DOE Psychiatrist states in her report that the EAP counselor concurred with her
recommendation and also encouraged the individual to attend Alcoholics Anonymous (AA)
or seek other formal treatment to address his use of alcohol.  DOE Exh. 2-1 at 12. 

(2) Mitigating Evidence

While the DOE Psychiatrist found in her report that the individual’s alcohol abuse
is in “sustained full remission,” she linked the individual’s alcohol use to his ASPD
in concluding that the individual yet has a significant defect in judgment and
reliability, stating: “Although he does not manifest symptoms of Alcohol Abuse at
the present time, his past history of it coupled with an Antisocial Personality
Disorder that has been known to poorly respond to treatment, makes him a
continuing potential concern.  Within the ranges of mild, moderate, and high risk of
his condition (antisocial personality disorder and history of substance abuse)
causing a significant defect in judgment or reliability, I will consider him to be a
moderate risk at this point.”  DOE Exh. 2-1 at 18-19.  The DOE Psychiatrist
recommended as adequate evidence of rehabilitation or reformation that the
individual complete a six-month alcohol treatment program with one year of
sobriety, or two years of sobriety in the absence of a treatment program.  DOE Exh.
2-1 at 18.2/ While her recommendation would appear to relate solely to the
individual’s alcohol abuse, the DOE Psychiatrist clarified during the hearing that
she was recommending these same alternatives to address the individual’s ASPD.
Tr. at 134-35.

At the hearing, the individual testified that he has consumed no alcohol since the
day he assaulted his wife in September 2003.  Tr. at 62, 72.  According to the
individual, he went to his lodge and got drunk but decided when he got home that
evening that “you don’t have any business drinking until you get your life in order.”
Tr. at 49.  The individual’s wife, close friend, co-worker (who also socializes with the
individual) and stepson all corroborated the individual’s testimony that he has
remained abstinent since September 2003.  See Tr. at 21, 78, 85, 116.  The DOE
Psychiatrist believed this testimony and accepted that the individual had been
abstinent for 20 months at the time of the hearing.  Tr. at 135.  Nonetheless, the
DOE Psychiatrist stated her opinion that the individual has not yet demonstrated
adequate rehabilitation or reformation because he did not enter into a formal
alcohol treatment program and was four months short of the two years of sobriety
she recommended in her report.  The DOE Psychiatrist acknowledged that the
individual had undergone substantial counseling but remained concerned that he
had not entered an alcohol treatment program.  The DOE Psychiatrist was adamant
in testifying: “If he had maintained two years of sobriety while attending all of
those therapies, that will put him at a lower risk of future reckless behavior . . . I
will not give him four months less.”  Tr. at 134-35.

However, having fully considered the record of this case, I have determined that the
individual has achieved adequate reformation despite falling four months short of
two 
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3/ The individual’s wife testified that their altercations were typically verbal and not physical.
She testified that “once in a while,” the individual would “hold me down.”  Tr. at 36.  She
recounted an incident ten years ago when the individual picked her up and threw her into
their living room.  Id.  She also described another incident approximately six years ago when
the individual drove her to the country and threatened to shoot her with a gun.  Tr. at 38-39.
The individual’s wife testified, however, that the individual had not been physically or
verbally abusive to their children or grandchildren.  Tr. at 37.

4/ The individual’s wife testified that since reuniting in October 2004, “we’ve had exactly one
misunderstanding, and it was my fault, and he didn’t yell at me, he didn’t scream, and  he
said, wait a minute, let’s see what’s going on here.”  Tr. at 24.

years of sobriety at the time of the hearing.  While I accord substantial deference to
the opinion of the DOE Psychiatrist, I find that the individual has presented
sufficient evidence to overcome the security concerns associated with her diagnoses.
The many months of successful counseling the individual has received cannot be
ignored.  Moreover, I am compelled by the testimony of the individual’s wife, his
Counselor, and by the individual himself, that the risk of aberrant behavior by the
individual, as a result of drinking or ASPD, has now been reduced to an acceptable
level.

I found the individual’s wife very persuasive in her testimony that the individual
has undergone a remarkable change since the September 2003 assault incident. 
The individual’s wife recounted that prior to September 2003, she and the
individual had a volatile relationship that was exacerbated by the stress of their
having to take custody of their three grandchildren.  According to the wife, the
individual would go out to his lodge, sometimes as many as five or six times a week,
and would come home angry and “we’d have lots of words.”  Tr. at 17.3/  The
individual’s wife described him as having “a very short fuse” and that “[h]e used to
get mad at just little tiny things.  I used to walk on egg shells and be afraid.”  Tr. at
23, 26.  While the individual’s wife does not believe that the individual has a
drinking problem, she believes that the individual’s use of alcohol fueled his anger:
“I think he drank because he was mad, and I think the drinking made him madder.”
Tr. at 32.

However, the individual’s wife painted a completely different picture of him since he
stopped drinking in September 2003, and has gone through successive counseling
including one year with his EAP counselor, 24 weeks with the BIP Program, six to
eight months with their church counselor, and ongoing sessions with his present
Counselor beginning in September 2004.  See Tr. at 32-35, 60-61; Ind. Exh. 4.  The
individual’s wife testified that “the little things don’t bother him anymore[, h]e’s
able to handle most anything,” Tr. at 23, “We’ve got so much more going for us now
than we ever had in 20 years . . . It’s wonderful.  We’re great. . . Now he takes
everything with a grain of salt, deals with it like it came.  And he’s so much more
happy, and we laugh and talk so much.”  Tr. at 28-29.4/  The individual’s stepson
confirmed this depiction of 
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5/ The individual’s close friend and co-worker similarly described the marked change in the
individual’s personality, stating that “he’s mellowed out” and that the individual is “a more
clear-minded person” and “he’s a family oriented person now.”  Tr. at 79, 86.  The
individual and his wife no longer have custody of their grandchildren but care for them on
weekends.  Tr. at 69.

his parents’ relationship since September 2003, testifying that their relationship is
“a thousand times better .  . . They do things together more as a couple.  They’re
working together more.  They’re happy.  My mom smiles.  I never saw [the
individual] smile very much, and now he can’t get a smile off his face.”  Tr. at 118.5/

The individual’s Counselor offered insight into the individual’s decision not to enter
an alcohol treatment program, as recommended by the DOE Psychiatrist.  The
Counselor testified that when he began treating the individual in September 2004,
the individual acknowledged that his alcohol use had been raised as a concern by
the DOE Psychiatrist and by the EAP counselor.  The Counselor stated that he
therefore referred the individual to an Alcoholism and Drug Abuse Center (Center)
which interviewed the individual and performed a Substance Abuse Subtle
Screening Inventory (SASSI) test.  Tr. at 92.  According to the Counselor, the tests
and report provided by the Center indicated that the individual did not have an
alcohol problem and did not meet the criteria for alcohol abuse or dependence.  Id.
The Counselor acknowledged that the individual had an alcohol abuse problem in
the past and agrees that the individual should maintain his sobriety, but added: “I
continued to ask him about his drinking behavior, but just the same, I did not think
that it was necessary for him to go into any kind of treatment program and/or AA.  I
did not think he was a good candidate for that. . . Because he had already been
through enough of his own counseling and training through [the EAP counselor]
and the BIP program and other counselors, that I think helped him gain insight
into his behavior that would precipitate any kind of drink problem.”  Tr. at 93. The
Counselor noted that the treating professional at the Center agreed that the
individual did not need any kind of formal alcohol treatment at this time.  Tr. at 94.
The Counselor asserted that the individual should be deemed to have satisfied the
DOE Psychiatrist’s criteria for adequate reformation based upon the counseling he
has received and 20 months of sobriety, despite having not attended AA or some
other alcohol treatment program.  Tr. at 105-106.
 
Regarding the individual’s anger issues, the Counselor testified that he has worked
to supplement and solidify the anger management techniques that the individual
has used successfully since September 2003.  The Counselor testified: “[W]hat I did
was reinforce some of what he had already begun to learn.  My job was really to
hold him 
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6/ The Counselor elaborated: “That he had an anger problem, that he did lose control at times
with her, he admitted that.  And he also recognized that part of the precipitating factor would
be his drinking, and he knew that it was important to stop.”  Tr. at 98.

7/ The Counselor, a licensed professional counselor with a doctorate in educational
psychology, strongly disagreed with the DOE Psychiatrist’s diagnosis of ASPD based upon
his understanding of the DSM-IV TR, since the individual had not displayed other kinds of
behavior indicative of that disorder, e.g. infidelity, deceitfulness, stealing or lack of remorse.
Tr. at 111-12.  However, the DOE Psychiatrist stood by her diagnosis, conceding only that
personality disorders such as ASPD “have different degrees, they could be mild, moderate,
severe.”  Tr. at 137.

8/ The DOE Psychiatrist essentially recommended one year of abstinence with alcohol
treatment, and two years of abstinence without.  I am satisfied that 20 months of abstinence,
coupled with the substantial counseling the individual has undergone, meet with these
requirements.  As noted above, the individual’s Counselor did facilitate alcohol testing of
the individual and has continued to monitor the individual’s sobriety.

accountable – al least that’s the job I took on – for the behavioral changes that he
had made, starting with [the EAP counselor], and the BIP program, and in the
other kinds of counseling that he’s had.”  Tr. at 96.  The Counselor testified that the
individual has been open and receptive, noting that the individual sought help on
his own volition following the incident in September 2003.  Tr. at 97.  The Counselor
recommended that the individual remain in counseling with him for an additional
three to four months, but gave the individual a “very good” prognosis.  In the
Counselor’s view, the individual is “motivated to do the necessary changes that will
be lasting”6/ and “[a]t this point I feel like he would be a low risk for any future
problems.”  Tr. a 97, 98, 99.7/ 

Finally, I was impressed with the individual’s candor in discussing his anger issues
and the steps he has taken to confront his difficulties, including remaining
abstinent from alcohol since September 2003.  The individual testified that his
relationship with his wife and his ability to control his anger, in general, have
greatly benefitted from the months of counseling he has undergone.  Tr. at 51-52,
57-59, 61.  The individual decided to stop drinking in September 2003 because he
recognized that he had “a short fuse” when he consumed alcohol.  Tr. at 63.  The
individual explained that he did not go to AA or other alcohol treatment program
initially because he had no difficulty in remaining abstinent, and later because his
Counselor advised him that it was unnecessary.  Tr. at 64.  The individual testified
persuasively that he is committed to remaining abstinence from alcohol.  Tr. at 53-
54.

I therefore conclude that the individual has achieved adequate reformation within
the guidelines established by the DOE Psychiatrist, despite not having achieved a
full 24 months of sobriety at the time of the hearing.8/  Based upon the individual’s
20 months 
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of abstinence, extensive counseling, and demonstrated changes in his behavior, I
find that the individual has sufficiently mitigated the concerns of DOE security
under Criteria H and J.

B.  Criterion L, Unusual Conduct

Under Criterion L, the Notification Letter cites the individual’s arrest in September
2003 for assaulting his wife.  For the reasons described in the preceding section of
this Decision, however, I find that the individual has adequately mitigated the
security concerns associated with this conduct.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h), (j) and (l) in suspending the individual's access authorization.  For the
reasons I have described above, I find that the individual has sufficiently mitigated
the associated security concerns.  I therefore find that restoring the individual’s
access authorization would not endanger the common defense and security and
would be consistent with the national interest.  Accordingly, I find that the
individual’s access authorization should  be restored. The Manager of the DOE
Operations Office or the Office of Security may seek review of this Decision by an
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: July 19, 2005



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 29, 2005 
 
Case Number:   TSO-0215 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” 1 A local 
DOE Security Office suspended the individual’s access authorization pursuant to the provisions 
of Part 710. In this Decision I will consider whether, on the basis of the testimony and other 
evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should be 
restored. 
 
I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to maintain a 
security clearance. In November 2003, the police arrested the individual on the following 
charges: Driving While Impaired (DWI) by Alcohol, “Driving under the Influence (DUI) of 
Alcohol per se,” Possession of a Controlled Dangerous Substance, and Possession of a 
Controlled Dangerous Substance with Intent to Distribute.  After the individual reported his 
arrest to the DOE, the DOE conducted a Personnel Security Interview (PSI) with the individual 
to obtain information regarding the circumstances surrounding the arrest and the extent of the 
individual’s alcohol and drug use. After the PSI, the DOE referred the individual to a board-
certified psychiatrist (DOE consultant-psychiatrist) for an agency-sponsored mental evaluation. 
The DOE consultant-psychiatrist examined the individual in June 2004, and memorialized his 
findings in a report (Psychiatric Report or Exhibit 3). In the Psychiatric Report, the DOE 
consultant-psychiatrist opined that the individual suffers from Alcohol Dependence, in Early 
Remission. At the time of the psychiatric evaluation, the DOE consultant-psychiatrist did not 
believe that the individual had shown adequate evidence of rehabilitation or reformation from his 
alcohol dependence.  
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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In November 2004, the DOE initiated formal administrative review proceedings. The DOE 
informed the individual that his access authorization had been suspended pending the resolution 
of certain derogatory information that created substantial doubt regarding his continued 
eligibility to hold a security clearance.  In a Notification Letter that it sent to the individual, the 
DOE described this derogatory information and explained how that information fell within the 
purview of two potentially disqualifying criteria. The relevant criteria are set forth in the security 
regulations at 10 C.F.R. § 710.8, subsections j and k (Criteria J and K respectively).2  
 
Upon his receipt of the Notification Letter, the individual filed a written response to the 
Notification Letter and exercised his right under the Part 710 regulations by requesting an 
administrative review hearing. On March 31, 2005, the Director of the Office of Hearings and 
Appeals (OHA) appointed Kent S. Woods as the Hearing Officer in this case. Because of an 
unforeseen conflict, Mr. Woods could not conduct the hearing in this case.  On July 6, 2005, the 
OHA Director reassigned the case to me and designated me as the Hearing Officer. Soon after 
my appointment, I conducted the administrative review hearing in the case. 
 
At the hearing, eight witnesses testified. The DOE called one witness and the individual 
presented his own testimony and that of six witnesses.  In addition to the testimonial evidence, 
the DOE submitted 14 exhibits into the record; the individual tendered 15 exhibits. On August 
16, 2005, I received the hearing transcript (Tr.) at which time I closed the record in the case. 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.” 10 C.F.R. § 710.8 (j). Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled Substances 
established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, 
amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense 
drugs in the practice of medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 708.8 (k). 
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The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the 
regulations to resolve any doubt as to an individual’s access authorization eligibility in favor of 
the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the DOE cites two potentially disqualifying criteria as bases for suspending 
the individual’s clearance, i.e., Criteria J and K.  
 
With respect to Criterion J, the DOE relates the following information. First, a DOE consultant-
psychiatrist opined that the individual meets the diagnostic criteria for alcohol dependence as 
defined in the Diagnostic and Statistical Manual of the American Psychiatric Association, Fourth 
Edition, Text Revision (DSM-IV-TR). Second, the individual has had two alcohol-related 
arrests, one in 1989 and another in 2003. The information set forth above clearly raises questions 
about the individual’s alcohol use. Excessive alcohol consumption is a security concern because 
the behavior can lead to the exercise of questionable judgment, unreliability, and a failure to 
control impulses, and can increase the risk that classified information may be unwittingly 
divulged. See Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline G. 
 
As for Criterion K, the DOE cites the individual’s arrest in November 2003 for possession of 
crack cocaine and intent to distribute crack cocaine.  Second, the DOE relies on statements made 
by the individual during the PSI and the psychiatric examination that he used marijuana twelve 
to fifteen times and Quaaludes a couple of times more than 30 years ago. Any involvement with 
illegal drugs shows a willingness to violate criminal laws. As such, when a person is involved 
with illegal drugs, a security concern is raised about a person’s willingness or ability to follow 
the rules regarding the protection of classified information. See Appendix B to Subpart A of 10 
C.F.R. Part 710, Guideline H. 
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IV. Findings of Fact  
 
The individual began consuming alcohol at age 14. Ex. 3 at 2. By age 18, the individual was 
drinking to the point of intoxication once a week. Id.  By the individual’s own account, his 
drinking escalated in the 1980s. Id. In 1987, he tried unsuccessfully to stop drinking on his own. 
Id.  It was the individual’s arrest in 1989 for DWI that finally led him to confront his alcohol 
addiction and to seek treatment. Exhibits A through I; Tr. at 42. Immediately after his 1989 DWI, 
the individual voluntarily entered an intensive outpatient alcohol treatment program and began 
attending Alcoholics Anonymous (AA) meetings twice a week. Tr. at 42.  While in recovery, the 
individual became a deacon in his church, became involved with a children’s ministry and 
volunteered extensively.  Tr. at 42-43, 93, 101, 106; Exhibits A through I.  
 
Sometime in 1997, the individual relocated to another state for job advancement. Ex. 3 at 3; Ex. 
H. After his relocation, the individual maintained his sobriety but did not re-establish his ties to 
AA. Tr. at 116.  In July 1997, the individual was diagnosed with advanced liver disease 
secondary to Hepatitis C cirrhosis and alcoholic cirrhosis. Ex. O, Tr. at 112.  
 
In November 2003, the individual had been sober for 14 years when he decided to have one 
alcoholic beverage while traveling out of state on official business. That ill-fated decision led to 
a catastrophic relapse.  According to the record, the individual was dining at a sports bar and 
restaurant when he decided that he could have one beer. Ex. 8 at 9. The individual claims that he 
stopped counting the number of beers that he had consumed after his second drink. Id. at 11. 
Two patrons seated next to the individual at the sports bar offered to drive the individual back to 
his hotel in the individual’s rental car. Id. The individual accepted the couple’s offer. According 
to the individual, he was so drunk that he kept “blacking out” in the back seat of the car. Id. at 
14; Tr. at 117.  The individual was awakened from one of his blackouts by the arguing of the 
man and woman who were in the front seat of his rental vehicle.  Ex. 8 at 16.  At this point, the 
individual insisted on driving when he realized that the vehicle was no where near  his hotel. Id. 
at 16-18. Soon after the individual began driving, a police officer observed the individual’s 
vehicle make a left turn at an intersection where a “no left turn” sign was posted. Ex. 9.  After 
initiating the traffic stop, the officer smelled alcohol on the individual’s breath and administered 
a field sobriety test to the individual. Id. The individual failed the field sobriety test and was 
transported to the police station. Id. A Breath Alcohol Content (BAC) test given to the individual 
shortly after arriving at the police station yielded a BAC of .016.  When the police officer was 
inventorying the individual’s personal affects after booking the individual on charges of DWI 
and DUI, the officer discovered nine small bags of what later turned out to be crack cocaine in 
the individual’s effects. Id. This discovery of illegal drugs, with a street value of $200, led to the 
2003 criminal charges at issue in the Notification Letter. Ex. 11. 
 
V.        Analysis  
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In  
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resolving the question of the individual’s eligibility for access authorization, I have been guided 
by the applicable factors prescribed in 10 C.F.R. § 710.7(c).3 After due deliberation, I have 
determined that the individual’s access authorization should be restored. I find that such 
restoration would not endanger the common defense and security and would be clearly consistent 
with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of 
this decision are discussed below. 
 
A.        Criterion J 

 
The individual does not dispute that he suffers from alcohol dependence. Therefore, the pivotal 
question before me is whether the individual has presented convincing evidence to demonstrate 
that he is adequately rehabilitated or reformed from his alcohol dependence. 
 

1.   The Individual’s Testimony 
 

The individual testified that he last consumed alcohol in November 2003.  Id. at 118-119. He 
stated that he intends to abstain from alcohol for the rest of his life. Id. at 120. According to the 
individual, should he resume drinking, he will experience a rapid death. Id. at 110. He explained 
that because his liver is so damaged, he is going to die unless he receives a liver transplant. Id.  
Any use of alcohol, related the individual, will hasten his death. Id. When asked by the DOE 
Counsel to account for his actions on November 3, 2003, the individual responded, “That’s the 
insanity of alcoholism.” Id. at 114. He stated that he had not continued with AA when he moved 
to another state, did not have a new sponsor, and was not reading his AA book. Id. at 116. In 
short, he became complacent and deceived himself into thinking that he was cured. Id.  The 
individual explained that in AA part of recovery is being completely honest with yourself and 
other people. Id. at 118. For this reason, he told many people, including those who testified on 
his behalf and who wrote letters in support of him, about his battle with alcoholism, his relapse 
and his intended course of recovery. Id.  

 
2.  The Wife’s Testimony 
 

The individual’s wife confirmed that her husband last consumed alcohol on November 3, 2003, 
the date of his arrest. Tr. at 25. She related that since November 2003 her husband has been 
attending AA meetings and seeing his EAP Counselor on a weekly basis. Id. at 27.  She also 
related that her husband knows that he must remain in AA for the rest of his life. Id. at 37. She 
highlighted how the individual is committed to maintaining his sobriety and continuing his ties 
with AA.  For example, she noted that before her husband travels now, he locates AA meetings 
in other states via the internet so he can attend meetings when he is away from home. Id. To aid 
her husband’s recovery, the individual’s wife has attended Al-Anon, a group whose purpose is to 
help families of alcoholics learn  

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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to support and not enable their alcoholic family member.  Id. at 35-38.  She added that there is no 
alcohol in their home. Id. at 23. Finally, the individual’s wife related her belief that her husband 
has made an internal commitment never to drink again. Id. at 35. 
 

3. The AA Sponsor’s Testimony 
 
The individual’s AA sponsor testified that he knows from discussions with the individual that the 
individual is totally committed to sobriety. Id. at 50. He added that the November 2003 incident 
made the individual want to reaffirm his sobriety and recovery. Id. at 52. He also affirmed that 
the individual attends weekly AA meetings at lunchtime. Id. at 48. 
 

4. The EAP Counselor’s Testimony 
 
The individual’s EAP Counselor testified that he began seeing the individual in May 2004 for 
assistance in establishing and maintaining complete sobriety and addressing the legal problems 
that emanated from the November 2003 incident. Id. at 58-60. According to the EAP Counselor, 
the individual has completed 25 sessions and passed 22 random alcohol tests. Id. at 58. The EAP 
Counselor opined that the individual is very committed to maintaining sobriety. Id. at 60.  He 
added that given the individual’s current state of health, it would be suicidal if he were to resume 
drinking. Id. According to the EAP Counselor, AA is a lifetime project. Id. at 63.  He believes 
that the individual relapsed because he drifted away from AA, lost his focus, and became 
overconfident. Id.  The EAP Counselor concluded that the individual’s wife has set firm 
boundaries for her husband and is committed to helping him maintain his sobriety. Id. at 64. 
 
 5. The Former Supervisor’s Testimony 
 
The individual’s former supervisor testified that she supervised the individual from 2001 to 
2005.  Id. at 76. She opined that the incident in November 2003 was “very much out of character 
for the individual.” Id. at 78.  She knows that the individual is in AA and the EAP program for 
his alcohol issues. Id. at 80. She added that the individual is an excellent, dedicated employee 
who works long hours to accomplish his mission. Id. at 77-83. 
 

6. The Nephew’s Testimony 
 
The individual’s nephew testified that he knew the individual had stopped drinking alcohol in the 
late 1980s and had attended AA. Id. at 90-91. He characterized the November 2003 incident as a 
“setback,” and opined that his uncle is serious about maintaining his sobriety. Id. at 93. 
 
 7. A Friend’s Testimony 
 
One of the individual’s friends who has known him for 15 years testified that the individual 
confided in him that he has an alcohol problem and that he was arrested in November 2003. Id. at 
99-100. The friend stated that the individual was very embarrassed by his 2003 arrest and 
expressed how much he had hurt his family and his friends by his actions. Id. at 100. The friend 
also related that the individual’s wife and his wife are good  
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friends and because of this fact he knows that the individual’s wife is totally supportive of her 
husband’s sobriety. Id. at 101. 
 
 8. The DOE Consultant-Psychiatrist’s Testimony 
 
The DOE consultant-psychiatrist listened to the testimony of all the witnesses at the hearing prior 
to testifying himself.  He first testified that at the time he examined the individual in June 2004, 
the individual had been sober for seven months.  At the time of the evaluation, the DOE 
consultant-psychiatrist opined that the individual needed to continue with his outpatient 
treatment regime and maintain abstinence for one year from the date of his evaluation, i.e., June 
2005. After listening to all the hearing testimony, the DOE consultant-psychiatrist testified that 
he finds the individual to be both rehabilitated and reformed from his alcohol dependence. Id. at 
150. He first pointed out that the individual has done everything requested of him in the 
Psychiatrist Report. For example, he has continued seeing his EAP Counselor, he has continued 
attending AA meetings, and has been abstinent for more than one year since the date of the 
Psychiatric Report. Id. 
In the judgment of the DOE consultant-psychiatrist, the individual’s risk of relapse is low. Id. 
 

9. Hearing Officer Evaluation of Evidence 
 
In the administrative review process, Hearing Officers accord great deference to the opinions of 
psychiatrists and other mental health professionals regarding the issue of rehabilitation and 
reformation. See e.g., Personnel Security Hearing (Case No. VSO-0146), 26 DOE ¶ 82,788 
(1997) (affirmed by OSA, 1998) (finding rehabilitation); Personnel Security Hearing (Case 
No.VSO-0027), 25 DOE ¶ 82,764 (1995) (affirmed by OSA, 1995) (finding of rehabilitation); 
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (affirmed by OSA, 
1995) (finding of no rehabilitation).  In this case, I accorded substantial weight to the revised 
opinion of the DOE consultant-psychiatrist who testified that the individual has achieved 
reformation and rehabilitation. I also accorded much weight to the opinion of the EAP Counselor 
who testified that the individual is committed to sobriety. Moreover, I determined that the 
testimonial and documentary evidence submitted by the individual weighed heavily in the 
individual’s favor.  Specifically, the individual, his wife, his mother-in-law, his brothers-in-law, 
his nephews, his friend, his supervisor, his AA sponsor and his EAP Counselor all persuaded me 
through their convincing testimony or written testaments4 that the individual is committed to 
maintaining his sobriety and remaining in AA for the rest of his life. The individual’s wife, EAP 
Counselor, AA sponsor and other family members convinced me also that they are willing to 
provide a network of support to the individual in his recovery efforts. The cumulative testimony 
of all the witnesses who testified on the individual’s behalf is bolstered by the AA sign-in sheets, 
the records of the individual’s attendance with the EAP Counselor, and the negative test results 
from the individual’s 18 random  

                                                 
4 The documentary evidence submitted by the individual included notarized letters from his sister, his mother-in-
law, two nephews and four brothers-in-law that address the individual’s current involvement in AA and his renewed 
dedication to living one day at a time. Exhibits B through I.  
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alcohol tests. See Exhibits L and M.5 Finally, I was impressed that the individual now locates AA 
meetings in other states before he travels out of town.  His action in this regard demonstrates to 
me that he is attempting to ensure that his recovery efforts are not derailed.  In the end, the 
weight of the evidence supports the conclusion that the individual is rehabilitated and reformed 
from his alcohol dependence. I find, therefore, that the individual has mitigated the Criterion J 
security concerns at issues.  
  
B. Criterion K 
 
The individual argued at the hearing that he has not used, or been involved with, any illegal 
drugs for more than 30 years. Tr. at 129-132. As for the 2003 drug charges filed against him, the 
individual points out that those charges were dismissed. Ex. P.6  The individual adamantly 
maintained that the drugs uncovered on his person on November 3, 2003 did not belong to him. 
Response to Notification Letter; Tr. at 116.  He speculated that the two persons who offered to 
drive him to his hotel may have placed the drugs in his pocket when he was “blacked out” in the 
back seat of the rental car. See Response to Notification Letter. As he looked back on the night in 
question, the individual realized that the other two occupants’ articulated concern about being 
pulled over by police may have been grounded in their knowledge that illegal drugs were in the 
car. Id. The individual also suspects that the couple robbed him of two rings valued at $900 and 
$160 in cash. Tr. at 117.   
 
At the hearing, the DOE Counsel questioned the individual whether it was possible that he might 
have purchased the drugs while in an inebriated state. The DOE Counsel pointed out that the 
street value of the crack cocaine was $200 and that the individual claimed that $160 was missing 
from his person when he arrived at the police station. Tr. at 117. The individual vociferously 
denied that he ever purchased cocaine, including on the night in question. Id. He explained that 
even if he had experienced a blackout, he would never do anything that is out of character for 
him, such as robbing a bank, raping a person, or buying drugs. Id.  He added that he is terrified 
by crack cocaine because of news media reports regarding the danger of this drug. Id.  Finally, 
the individual noted that in addition to his money, someone took two rings valued at $900 from 
his person on the night in question. Id. 
 
The individual’s wife testified that she and her husband have been married 25 years and that 
drugs have never been a part of his life. Id. at 34.  She explained that her husband was 
dumbfounded by the drug charges filed against him in November 2003. Id.  When asked by the 
DOE Counsel if she believed her husband’s version of events regarding the illegal drugs, she 
responded, “absolutely.” Id.  
 
The individual’s AA sponsor who has also worked with the individual at his place of 
employment for eight years testified that he was aware that the individual had been  

                                                 
5  Exhibit M consists of the 18 random alcohol breath test results.  As noted in the Decision, the EAP Counselor 
testified that the individual took 22 random alcohol breath tests, all of which yielded negative results. 
6  According to the Criminal Hearing Sheet submitted as Exhibit P, the drug charges are listed as “Nolle Prossed,” a 
term denoting that the prosecutor is unwilling to proceed further with the matter. 
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charged in November 2003 with possession of drugs and intent to distribute a controlled 
substance. Id. at 53. The AA sponsor commented that he “thought that was extremely fishy from 
the get-go,” adding that he cannot imagine the individual being involved with drugs. Id.  The AA 
sponsor concluded by opining that involvement with illegal drugs is completely “out of 
character” for the individual. Id. 
 
Both the EAP Counselor and the DOE consultant-psychiatrist testified at the hearing that neither 
found any evidence of drug use by the individual in their respective evaluations of, and 
discussions with, the individual. Id. at 66, 161.  
 
One of the great benefits of conducting a hearing in person is the opportunity it provides to 
carefully observe the demeanor of a witness and to gauge that witness’ candidness. Prior to the 
hearing, I was skeptical about the individual’s version of what transpired on the evening of 
November 3, 2003.  However, after carefully evaluating the individual’s emotional testimony in 
light of his earnest demeanor at the hearing as well as the other documentary and testimonial 
evidence submitted on the illegal drug issue, I am convinced that the individual did not 
knowingly purchase or possess crack cocaine on the night of November 3, 2003.  I have no doubt 
that the individual’s senses were affected and his judgment impaired by his alcohol consumption 
given that he registered an alcohol breath content of twice the legal limit in the state in which he 
was arrested.  Nevertheless, the individual provided compelling testimony that even in an 
inebriated state, he would not have purchased or agreed to “hold onto” crack cocaine. In 
addition, family members, friends, the AA sponsor and the mental health professional in this 
case convinced met that the individual has had no recent involvement with illegal drugs. 7 
Moreover, while the prosecutor’s decision not to prosecute the individual with regard to the drug 
charges in question is not necessarily dispositive of the merits of the drug charges, it is another 
factor that lends support to my finding that the individual did not purchase, use, or intend to 
distribute the crack cocaine on November 3, 2003.  Finally, neither the DOE consultant-
psychiatrist nor the EAP Counselor in their respective evaluations and conversations with the 
individual detected any evidence to indicate that the individual was involved in any way with 
illegal drugs. 
 
In the end, it is my common sense judgment after carefully weighing all the evidence, both 
favorable and unfavorable, that the individual has mitigated the Criterion K charges before me.   
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria J and K.   After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, I have found that the individual has brought forth sufficient evidence to 
mitigate the security concerns advanced by the DOE. I therefore find that restoring the 
individual’s access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I have determined  

                                                 
7   With regard to the individual’s admitted use of drugs almost 30 years ago when he was a teenager, I find that the 
passage of time and his youth at the time mitigate those old drug allegations. 
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that the individual’s access authorization should be restored.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 8, 2005 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                             November 28, 2005          
                                               

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
 
Name of Case:  Personnel Security Hearing   
 
Date of Filing:  March 31, 2005 
 
Case Number:  TSO-0216 
 
This decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) for 
continued access authorization.  This Decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be not be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” 
 
An individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 
U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates 
that “security-clearance determinations should err, if they must, on the side of denials”); 
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the 
issuance of a security clearance).  Thus, the standard for eligibility for a clearance differs from 
the standard applicable to criminal proceedings in which the prosecutor has the burden of proof.   
 
If a question concerning an Individual’s eligibility for a clearance cannot be resolved, the matter 
is referred to administrative review.  10 C.F.R. § 710.9.  The individual has the option of 
obtaining a decision by the manager at the site based on the existing information or appearing 
before a hearing officer. 10 C.F.R. § 710.21(b)(3).     Again, the burden is on the individual to 
present testimony or evidence that he is eligible for access authorization, i.e., that access 
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authorization will not endanger the common defense and security and will be clearly consistent 
with the national interest.” 10 C.F.R. § 710.27(a). 
 

II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
him to have an access authorization.  In August 1998, the Individual signed a “Questionnaire for 
Sensitive Positions” (QNSP) in which he stated that he had not used illegal drugs in the past 
seven years.  DOE Exhibit (Ex.) 11.  In February 1999, the Individual signed a Letter of 
Interrogatory (LOI) in which he stated that he used marijuana and cocaine between 1976 and 
1984.  DOE Ex. 10.  In February 1999, the Individual also signed a Drug Certification Form in 
which he promised that he would not use or become involved with any illegal drugs.  DOE Ex. 9.  
In April 2004, the Individual was the subject of a personnel security interview (PSI).  During that 
PSI, the Individual stated that, other than when he smoked marijuana once in 2001, he had not 
used illegal drugs since 1984.  DOE Ex. 8 at 83, 94; DOE Ex. 16; see also Hearing Transcript 
(Tr.) at 18, 64, 76.  As a result of the preceding information, the Individual was referred to a 
DOE-consultant psychiatrist (the Psychiatrist) for an evaluation.   
 
In May 2004, the Psychiatrist interviewed the Individual and, in June 2004, issued a report.  In 
his report, the Psychiatrist concluded that, at the time of the evaluation, the Individual did not 
have a substance abuse or dependence disorder.  DOE Ex. 6.  However, the Psychiatrist noted 
that the Individual stated that he had used marijuana in the past.  The Psychiatrist questioned the 
Individual extensively about his marijuana use.  Id. 
 
In January 2005, the DOE notified the Individual that information in his August 1998 QNSP, 
February 1999 LOI, February 1999 Drug Certification Form, April 2004 PSI, and the 
Psychiatrist’s June 2004 report constituted derogatory information that created a substantial 
doubt as to the Individual’s continued eligibility for access authorization under 10 C.F.R. § 
710.8(k) and (l) (Criteria K and L).  Notification Letter, January 20, 2005.  Upon receipt of the 
Notification Letter, the Individual requested a hearing in this matter.  See DOE Ex. 4.  The DOE 
forwarded the request to the Office of Hearings and Appeals (OHA).  The OHA Director 
appointed me to serve as the hearing officer.   
 
A hearing was held in this matter.  At the hearing, the Individual represented himself.  The 
Individual offered his own testimony, as well as that of his wife, two friends, and his treating 
physician.  The local DOE office presented one witness, the Psychiatrist. 
 

III. STANDARD OF REVIEW 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been received and a 
question concerning an individual’s eligibility to hold an access authorization has been raised, 
the burden shifts to the individual to prove that “the grant or restoration of access authorization 
to the Individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
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Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In considering derogatory information, the DOE considered 
various factors including the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.   10 C.F.R. § 710.7(c).  The ultimate decision concerning 
eligibility is a comprehensive, common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable. 10 C.F.R. § 710.7(a).  
 

IV. SECURITY CONCERN 
 
The derogatory information concerning Criteria K and L centers on the Individual’s past use of 
illegal drugs.     Criterion K concerns conduct indicating that the Individual “trafficked in, sold, 
transferred, possessed, used or experimented with a drug or other substance listed in the 
Schedule of Controlled Substances established pursuant to section 202 of the Controlled 
Substances Act of 1970 … except as prescribed or administered by a physician licensed to 
dispense  drugs  in  the  practice of  medicine,  or  as  otherwise  authorized  by  Federal  law.”  
10 C.F.R. § 710.8(k).  Criterion L concerns conduct tending to show that the Individual was “not 
honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the Individual to act 
contrary to the best interests of national security.”  10 C.F.R. § 710.8(l).   
 
It is beyond dispute that use of illegal drugs raises security concerns.  See, e.g., Personnel 
Security Hearing, Case No. VSO-0113, 25 DOE ¶ 85,512 (1995) (“The drug user puts his own 
judgment above the requirements of the laws, by picking and choosing which laws he will obey 
or not obey.  It is further the concern of the DOE that the drug abuser might pick and choose 
which DOE security regulations he will obey or not obey with respect to protection of classified 
information.”).  Furthermore, drug use calls into question the user’s judgment and reliability.  
See, e.g., Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶ 82,761 (1995) (stating 
that “any drug usage while the individual possesses a [security] clearance and is aware of the 
DOE’s policy of absolute abstention demonstrates poor judgment.”).   
 
The Individual’s admissions that he had used illegal drugs in the past and the inconsistency in his 
statements about his drug usage, as documented in the Notification Letter, gave rise to security 
concerns regarding the Individual’s drug use and trustworthiness, judgment and reliability.  
Accordingly, the  local security office had more  than sufficient grounds to invoke  Criteria K 
and L.   
 

V. FACTS 
 
In August 1998, the Individual indicated on his QNSP that he had not used any illegal drugs in 
the past seven years and that he had never used illegal drugs while holding a security clearance.  
DOE Ex. 11.  During an April 2004 PSI, the Individual stated that, prior to an admitted one-time 
use in 2001, he had not used marijuana or illegal drugs since 1984.  DOE Ex. 8 at 83, 94; DOE 
Ex. 16.  However, during his evaluation by the Psychiatrist, the Individual indicated that he had, 
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in fact, used marijuana several times between 1984 and 2001.  The relevant portion of the 
Psychiatrist’s report is as follows:  
 

I asked the subject to give me a history of his marijuana use.  He told me that he 
went to California in 1975 and “may have used in the late 1970s,” although he 
added that he really got exposed more to it in the early ‘80s.  When asked the 
frequency of the use, he said that he used on the weekends a few times a month.  
He told me that things changed when he got married in 1985.  He said that his 
marijuana use tapered off and that he would only use it if he was with someone 
else that was using it.  He said that the someone else would never be his wife.  I 
then asked, “When did you stop your use of marijuana?”  He said, “In 2001.”  I 
then asked him, “Between 1985 and 2001, how many times did you use 
marijuana?”  He answered, “Maybe a hundred.”  I then asked, “How many times 
have you used in the last five years?”  He answered, “More than I can count on 
one hand.”  I asked, “What were the circumstances or contexts?”  He said, “A guy 
I met.”  I asked, “What about the other times?”  He said, “At parties, being with 
people, hanging out.”   
 

* * * 
 
I then asked him, “In the past five years, if you used marijuana more than five 
times, what were the circumstances?”  He said, “One with a [person] in a sexual 
situation, [they] had it.”  He then said, “One at a party in  . . .  [a local area].  I was 
with someone I worked with and we went to someone else’s house.”  I asked him 
about the other circumstances.  He said, “They were sexual situations with other 
[people] where we ended up in motel rooms.”  
 

* * * 
 

I told him he had told me that he used marijuana “more times than I can count on 
one hand” in the last five years.  He responded, “Oh, no. No more than two.”  I 
told him that he said those exact words to me … He said that maybe it was more 
than two but he should not have said that it was more than he could count on one 
hand.  I asked him, “When is the last time that you used marijuana?”… I told him 
that he wrote on his QNSP and said in the PSI that it was in May of 2001.  He 
said, “Oh, yeah, could have been in spring of 2001.”  I asked him, “Have you 
used it at all since then?”  He answered, “No.” 

 
 
DOE Ex. 6 at 23, 26-27.  In February 1999, the Individual signed a Drug Certification form in 
which he promised not to use illegal drugs in the future.  DOE Ex. 9.  However, as stated above, 
the Individual admitted in his PSI and to the Psychiatrist that he had used marijuana after signing 
the Drug Certification form.  See DOE Ex. 6 at 23, 26-27; DOE Ex. 8 at 83, 94; DOE Ex. 16.  
During his April 2004 PSI, the Individual would not give his assurance that he would never use 
illegal drugs in the future.  He stated, “I don’t know whether I could make that promise, to be 
honest, you know, to be honest, honestly answer it, you know … I mean, I, let me put it this way, 
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I don’t have any plans at the moment to do it again …”  DOE Ex. 8 at 126.  The Individual 
reluctantly gave his assurance to the Psychiatrist that he would not use illegal drugs in the future.  
In his report, the Psychiatrist stated: 
   

I then asked him, “What is your intent regarding the use of illegal drugs in the 
future, while you are holding a ... ‘Q’ access authorization?”  He said, “I seriously 
doubt that I’ll do that again.”  I said, “Seriously doubt?  Can you give me an 
assurance that you will definitely not do it again?”  He said, “Probably 99.9%”  I 
said, “Probably 99.9%.  Why not 100%?”  He said, “Okay, I will call it 100%.  I 
don’t see myself exposed to it.”  I told him that in the [PSI], he seemed non-
committal in giving his assurances that he would not use again while “Q” cleared. 
His response was, “The last time I turned it down and I don’t think I will have the 
exposure in the future.” 

 
DOE Ex. 6 at 27.  The Psychiatrist was concerned by the fact that the Individual based his 
assurance that he would not use marijuana in the future on his belief that he would not be 
exposed to it.  Id. at 27 n. 40. 
 

VI. HEARING TESTIMONY 
 
The Individual did not dispute the matters giving rise to the Notification Letter.  He did dispute, 
however, the Psychiatrist’s statement that he (the Individual) said he used marijuana more than 
one hundred times between 1985 and 2001.  He stated that he must have misunderstood the 
question or believed the Psychiatrist was referring to something else.  The Individual also stated 
that he did not use drugs and would not do so in the future.  The following is my discussion of 
the relevant hearing testimony.   
 
A. The Individual 
 
The Individual stated that he did not use any illegal substances between 1984 and 2001.  Tr. at 
18.  He stated that he believed he may have misunderstood the Psychiatrist’s question when he 
answered at the examination that he had used a substance “maybe a hundred” times.  The 
Individual said that at the time of his evaluation he may have believed that the Psychiatrist was 
asking him about his use of legal, over-the-counter inhalants, also known as “poppers.”  Id. at 19.  
The Individual stated,  
 

“[W]e had spoken about inhalants…I used inhalants, okay, which are over-the-
counter…They weren’t illegal.  I might have said, ‘Oh, yeah, I used them a 
hundred times or over a hundred times,’…Yeah, when I saw that in the report, I 
was going, ‘Where did that hundred times come from?’  In fact, the OPM 
investigator asked me that, and I said, ‘I have no idea, because I don’t’ – you 
know, I – you know, 1984 to 2001, and from 2001 on – or 2002 on – you know, 
until today, I am totally, you know, without – without illegal substance use. 

 
Id. at 19-20.  The Individual admitted that he used marijuana “a couple of times” in 2001.  Id. at 
75.  When asked why he previously stated that he only used marijuana once in 2001, the 
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Individual attributed the discrepancy to a misunderstanding of the wording of the question.  He 
stated, “I was just referring to – you know, I was trying to refer to when I used the marijuana 
usage and, you know, I wasn’t referring specifically to the number of times.”  Id. at 79.    The 
Individual also indicated that he possibly had latent memory problems as a result of a prior 
illness.  Id. at 85-86.  The Individual asserted that he had no intention of using drugs in the 
future.  Id. at 69, 72.   
 
B. The Individual’s Wife 
 
The Individual’s wife stated that the Individual’s character for trustworthiness was “very good.”  
Id. at 54.  She also stated that she had never noticed any illegal drug use by the Individual.  Id.  
The Individual’s wife stated that as far as she knew, there was “no smoking, drinking, [or] 
drugs.”  Id. at 57.  The Individual’s wife also stated that she was not aware of the Individual’s 
casual sexual encounters until 1999.  Id. at 58.  She also stated she was not aware whether the 
Individual continued having those encounters.  Id. at 61. 
 
C. The Friends 
 
Two of the Individual’s friends testified at the hearing.  Both testified that they did not recall 
ever seeing the Individual use illegal drugs or having a problem with illegal drugs.  Id. at 38, 46.  
Both friends also stated that they believed the Individual was very honest and trustworthy. Id. at 
40, 47.  
 
D. The Individual’s Physician 
 
The Individual’s physician testified that she examined the Individual several times a year.  Id. at 
51.  She stated that she has never detected any illegal drug usage by the Individual.  Id. at 50.   
 
E. The Psychiatrist 
 
The Psychiatrist testified about what the Individual told him during his evaluation.  According to 
the Psychiatrist, the Individual stated that he had used marijuana about one hundred times in the 
period between 1985 and 2001.  Id. at 11, 13.   The Psychiatrist stated that the Individual told 
him that, in the past five years, he had used marijuana more times than he could count on one 
hand.  Id at 11.  The Psychiatrist disagreed with the Individual’s claim that the Individual 
confused his questions about marijuana with his questions about over-the-counter inhalants.  He 
stated: 
 

I write these reports myself, and I am sitting there at a computer looking at my 
notes and writing, and I always write things in the order that they happen, and so 
we didn’t even start talking about poppers…until after the discussion with 
marijuana was over.  So there is no possible way that, in my opinion, you could 
confuse my marijuana questions with the popper questions, because they hadn’t 
even come up yet, just looking at the chronology.     
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Id. at 23.  The Individual told the Psychiatrist that most of his drug usage occurred during casual 
or anonymous sexual encounters.  Id. at 14, 25.  When asked whether the Individual gave him 
the impression that he could refrain using drugs if they were presented to him during one of his 
sexual encounters, the Psychiatrist stated: 
 

He wasn’t very strong that he would not refrain from it.  I got the impression that 
he knows he’s not supposed to do it, and he would do his best, but it wasn’t that 
he could tell me 100 percent, and he was saying 99 point something, and I said 
“Well, why can’t it be a hundred?” And then, eventually, he said a hundred, but 
the sense I had, you know, in interviewing him, is that in some of these, you 
know, sexual encounters, the other person has drugs with them and offers and that 
it would be difficult to turn down, but, eventually, he said he could turn it down – 
he was a hundred percent sure he could.   

 
Id. at 14-15.  The Psychiatrist stated that the Individual understood the seriousness of using drugs 
while holding a security clearance.  Id. at 15.  When asked his opinion about whether the 
Individual would refrain from using drugs in the future, the Psychiatrist indicated that the 
Individual was “a much higher risk than someone else for using illegal drugs because of the 
context in which he uses them.”  Id. at 16. The Psychiatrist also believed that, at the time of the 
evaluation, the Individual was not completely forthright with him.  Id. at 27.  
 

VII. ANALYSIS 
 
The Individual did not dispute the general issues giving rise to the Notification Letter.  Rather, he 
maintained that he had no interest in illegal drugs and would refrain from using drugs in the 
future.  The only issue to be resolved, then, is whether the Individual has presented adequate 
evidence to mitigate the security concerns.   
 
A. Criterion K 
 
The hearing testimony and the documents do not support the Individual’s assertion that he will 
refrain from using illegal drugs in the future.  The Individual admitted that his drug usage 
occurred during casual or anonymous sexual encounters.  Id. at 14, 25.  The Individual also 
indicated that he continues to have such encounters.  Id. at 68-69.  An employee’s personal 
lifestyle alone is not a factor in determining that employee’s eligibility for a security clearance.  
In fact, the DOE does not concern itself with the lifestyle choices, sexual orientation or sexual 
preferences of its employees. However, in this case, the Individual’s lifestyle is of concern to the 
DOE because of the substantial nexus between his casual sexual encounters and the Individual’s 
use of illegal drugs.   
 
The Psychiatrist was concerned that the Individual was a high risk for illegal drug use in the 
future.  According to the Psychiatrist, the Individual poses a higher risk for using illegal drugs 
because of the context in which he uses them.  Id. at 16. The Psychiatrist believed that the 
Individual was unlikely to be able to resist using illegal drugs if he was offered those drugs by a 
partner during a sexual encounter.  Id. at 24.  Taken in connection with the Psychiatrist’s 
opinion, the Individual’s statement that illegal drugs are not a factor in “most” of his casual 
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sexual encounters is problematic.  See id. at 65-66.  The statement indicates that, while drugs are 
not always involved, some of the people that the Individual chooses as sexual partners do use 
illegal drugs and do offer illegal drugs to the Individual.  This tends to show that the Individual 
may be tempted to use illegal drugs in the future and, as shown by his past encounters, he may 
not always be able to resist that temptation. 
 
In his June 2004 report, the Psychiatrist was also concerned by the fact that the Individual based 
his assurances that he would not use illegal drugs on the fact that he would not be exposed to it in 
the future.  See DOE Ex. 6 at 27 n. 40.   I share that concern.  As mentioned above, the 
Individual stated that he continued to have casual or anonymous sexual encounters.  The 
Individual cannot control whether his partner brings drugs to the situation.  The Individual stated 
that he no longer had an interest in any illegal drugs.  Tr. at 69.  However, despite his statement 
that he would not use any illegal drugs in the future, he was unable to provide sufficient evidence 
to show that in future sexual encounters, if presented with drugs, he would be able to refrain 
from using them.  In his PSI and during his evaluation by the Psychiatrist, the Individual 
somewhat reluctantly gave his assurance that he would not use drugs in the future.  I do not 
believe that this is a sufficient insurance against a repeat of illegal drugs use.   
 
In sum, the testimony and evidence tends to show that the Individual has not provided a 
convincing case that he will refrain from using illegal drugs in the future.  Consequently, I find 
that the Individual has not successfully mitigated the Criterion K concern.    
 
B. Criterion L 
 
There is one main security concern arising under Criterion L derogatory information.  
Specifically, the inconsistencies in the Individual’s statements regarding his past drug usage raise 
a concern as to his trustworthiness and reliability.   
 
With regard to the Individual’s statements about his prior drug usage, I am unconvinced by the 
Individual’s explanation regarding the inconsistencies in those statements.  As mentioned above, 
the Individual stated on his QNSP that he had not used illegal drugs while holding a security 
clearance.  See DOE Ex. 11 at 8.  Also, during his PSI, the Individual stated that, other than his 
admitted 2001 use, he had not used any illegal drugs since 1984.  See DOE Ex. 8 at 83, 94; DOE 
Ex. 16.  However, during his psychiatric evaluation, he told the Psychiatrist that he had used 
marijuana about 100 times between 1985 and 2001 and that in the past five years he had used 
marijuana more times than he could count on one hand.  The Individual’s explanation – that he 
misunderstood the questions – is unconvincing.  While the Individual did submit a negative urine 
drug test from December 2004 (Ex. C) and a letter from his physician indicating that the 
physician found no evidence of illegal drug use since accepting him as a patient in 1999 (Ex. B), 
this is not sufficient evidence to disprove the statements he made to the Psychiatrist. The 
Individual also submitted a copy of an Office of Personnel Management Report of Investigation 
that contains summaries of interviews with people who know the Individual (Ex. A). Given the 
context of the sexual situations where the Individual may use illegal drugs, this evidence is of 
limited value.  Whether the inconsistencies in the Individual’s statements were the product of a 
faulty memory or a deliberate attempt at deception, I remain unconvinced that the DOE can rely 
on the Individual to provide honest and accurate information regarding his use of illegal drugs in 
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the future.  Consequently, I do not find that the Criterion L security concern has been sufficiently 
mitigated. 
 

VIII. CONCLUSION 
 
The Individual has not resolved the Criteria K and L concerns cited in the Notification Letter.  
Therefore, I cannot conclude that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). Consequently, the Individual’s access authorization should not 
be restored.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: November 28, 2005 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 25, 2005 
 
Case Number:   TSO-0217 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 A local DOE Security Office (LSO) suspended the individual’s 
access authorization pursuant to the provisions of Part 710. In this Decision I will 
consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should not be restored. 
 
I. Background 
 
For several years, the individual has been employed in a position that requires him to 
hold a DOE security clearance. Unresolved questions regarding the individual’s 
suitability to hold an access authorization arose in May 2004 after the individual 
informed the LSO that he had filed a Chapter 7 Bankruptcy Petition that same month, his 
third bankruptcy filing since 1981. After inquiring about the circumstances surrounding 
the individual’s most recent bankruptcy filing, the LSO initiated formal administrative 
review proceedings in January 2005 when it informed the individual that his access 
authorization had been suspended pending the resolution of certain derogatory 
information that created substantial doubt regarding his continued eligibility to hold a 
security clearance. In a Notification Letter that it sent to the individual, the LSO 
described this derogatory information and explained how that information fell within the 
purview of one potentially disqualifying criterion. The relevant criterion is set forth in the 
security regulations at 10 C.F.R. § 710.8, subsection l (Criterion L).2  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 

2  Criterion L relates, in relevant part, to information that a person has “engaged in any unusual conduct or 
is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
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Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations and requested an administrative review hearing. On April 5, 2005, 
the Director of the Office of Hearings and Appeals (OHA) appointed me the Hearing 
Officer in this case. Subsequently, I convened a hearing within the regulatory time frame 
specified by the Part 710 regulations. 
 
At the hearing, two witnesses testified. The individual presented his own testimony and 
that of one other witness. The LSO did not call any witnesses. The LSO did, however, 
submit 25 exhibits into the record; the individual tendered no exhibits.  
 
II. Regulatory Standard 
 
A.      Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization.  The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

                                                                                                                                                 
exploitation, or undue duress which may cause the individual to act contrary to the best interests of  
national security . . . ” 10 C.F.R. § 710.8 (l).   Such conduct or circumstances for purposes of Criterion L 
include, but are not limited to a pattern of financial irresponsibility.   
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III. Findings of Fact  
 
The essential facts in this case are not in dispute. Between 1981 and 2004, the individual 
has sought protection under the Bankruptcy Code three times. He filed a Chapter 13 
Bankruptcy Petition in 1981 and 1996 and a Chapter 7 Bankruptcy Petition in 2004.  
Transcript of Hearing (Tr.) at 17, 19, 22. Prior to his most recent bankruptcy filing, the 
individual owned six cars and was paying $2700 per month for all his car loans, 
excluding insurance. Id. at 20. The individual currently owns a truck and a car, the latter 
which he purchased two months before the hearing in this case. Id. at 24-25, 39. The 
individual is also currently behind in his child support payments. Id. at 26. 
 
IV.        Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).3 After due 
deliberation, I have determined that the individual’s access authorization should not be 
restored at this time.  I cannot find that such restoration would not endanger the common 
defense and security and would be clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed 
below. 
 
A. Whether the Individual’s Bankruptcy Filings Constitute a Security Concern 
 
When a person files for bankruptcy, a security concern arises not from the bankruptcy 
filing per se, but rather from the circumstances surrounding a person’s bankruptcy and 
his or her attendant financial problems.  See Personnel Security Hearing (Case No. VSO-
0509), http://www.oha.doe.gov/cases/security/vso0509.pdf; Personnel Security Hearing   
(Case No. VSO-0414), 28 DOE ¶ 82,794 (2001); aff’d, 28 DOE ¶ 83,025 (2001) 
(affirmed by OSA, 2001). When reviewing the access authorization of a person who has 
filed for bankruptcy relief, I must focus on how the person reached the point at which it 
became necessary for him or her to seek the help of the bankruptcy court in order to 
regain control of his or her financial situation through the legal discharge of his or her 
debts. See Personnel Security Hearing (Case No. VSO-0288), 27 DOE ¶ 82,826 (1999), 
aff’d, 28 DOE ¶ 83,004 (2000) (affirmed by OSA, 2000).  Thus, in this case I must 
consider whether legitimate financial hardship necessitated the individual’s multiple 
bankruptcy filings or whether the three bankruptcy filings result from the individual’s 
irresponsible behavior. 
 

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for his 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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From the record in this case, it appears that it was the individual’s irresponsible financial 
behavior that led to all three of his bankruptcy filings. Between 1981 and 2002, the 
individual was married five times. According to the individual, he had a tendency to 
purchase “nice” items for his wives and when his marriages failed he was left with debt. 
Ex. 24 at 10-14; Tr. at 21.  He also admitted that he was a car fanatic and purchased six 
vehicles between 1999 and 2000. Ex. 24 at 20-21, 48-51.  Excluding car insurance, the 
individual’s car payments totaled $2700 per month. Tr. at 20. During the Personnel 
Security Interview (PSI) in 2004, the individual related that his long term financial 
difficulties stemmed from his overspending and lack of budgeting. Ex. 24 at 82.  
 
Because most of the expenses incurred by the individual prior to his three bankruptcy 
filings were discretionary, I find that the DOE correctly invoked Criterion L when it 
suspended the individual’s security clearance.  The individual’s conduct in maintaining a 
lifestyle that was not commensurate with his income raises questions whether he may be 
subject to pressure, coercion, exploitation or duress.  
 
B.      Whether Mitigating Circumstances Justify the Restoration  
           of  the Individual’s Access Authorization 
 
The individual claims that his most recent financial difficulties were compounded by his 
ill health that prevented him for working overtime at his place of employment. Tr. at 22. 
Further exacerbating his financial woes, according to the individual, was a 30% reduction 
in pay that he incurred when he was placed on short-term disability by his employer after 
he suffered a knee injury. Id. at 44. 
 
At the hearing, the individual testified that he has tried to improve his financial situation 
since his last bankruptcy filing by spending less money, only purchasing essential items,4 
and increasing his hours at his part time seasonal business. Id. He added that he does not 
plan on getting himself into a precarious financial situation in the future. Id. at 47. He 
concluded his testimony by asserting that he would never do anything to jeopardize 
national security in general, and in particular, would never accept any bribe even if he 
were “dead broke.” Id.   
 
The individual’s supervisor testified that he is aware of the individual’s three bankruptcy 
filings and that the individual spent a lot of money on cars. Id. at 14. He stated further 
that he is aware that the individual has tried to improve his financial outlook by selling 
some of his cars and working harder at his part-time business. Id. The supervisor added 
that the individual is a good worker who motivates his co-workers. Id. at 9. Finally, the 
supervisor related that the individual is currently on short-term disability and is drawing 
only 70% of his base salary. Id. at 15. The supervisor further advised that on June 30, 
2005, the individual’s short-term disability will be terminated and he might be placed on 
long-term disability. Id. According to the supervisor, the individual will only draw 60% 
of his base pay if he is placed on long-term disability status. 
 

                                                 
4 The individual testified that he no longer has a land-line telephone. Id. at 28. He testified that to 
economize, he only uses his cell phone. Id. 
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In evaluating the evidence presented by the individual, I note that once a pattern of 
financial irresponsibility has been established, it is the individual’s burden to demonstrate 
a new pattern of financial responsibility.  See Personnel Security Hearing (Case No. 
VSO-0509), http://www.oha.doe.gov/cases/security/vso0509.pdf; Personnel Security 
Hearing   (Case No. VSO-0108), 26 DOE ¶ 82,764 (1996) (affirmed by OSA, 1997).  
Based on the record before me, I find that the individual has not presented sufficient 
evidence to mitigate the security concerns associated with his long term pattern of 
financial irresponsibility.  
 
After listening to the individual’s testimony and observing his demeanor at the hearing, I 
believe that the individual has good intentions with regard to his financial future. 
However, since the individual lacks a financial plan or goal to maintain solvency in either 
the short term or the long term and still has outstanding financial obligations, I am unable 
to find that the individual will be successful in sustaining a financially responsible 
lifestyle. The evidence that I considered in reaching this conclusion is the following.  
First, the individual testified that he never considered financial counseling despite his 
history of financial difficulties. Ex. 24 at 99. Second, the individual presented no 
evidence that he has either developed, or is adhering to, a budget. Third, the individual 
has no savings account or mutual funds. Ex. 24 at 116.  Fourth, the individual has little 
money in his 401(k) account even though he is nearing retirement. Id. at 98.5 With regard 
to his current financial obligations, I was surprised to learn at the hearing that the 
individual is not current on his child support payments. 6 I was also surprised to learn at 
the hearing that the individual paid almost $15,000 to purchase a used vehicle in March 
2005 when he already owned a truck. Id. at 39. When I asked at the hearing why he does 
not sell his car or truck to conserve resources, he responded that the money he owes on 
both vehicles exceeds the value of each of the vehicles. Id. at 33. Moreover, the 
individual still owes the Internal Revenue Service $1800 for the nonpayment of taxes. 
Finally, the individual obtained a credit card with a $300 limit and is currently carrying a 
balance on the card with an interest rate of 19%. Id. at 35. In the end, none of the factors 
set forth above augur in the individual’s favor. 
 
Even had the individual provided evidence that he is currently conducting his financial 
affairs in a responsible manner, I could not make a predictive assessment at this point that 
the individual will remain financially responsible in the future. Since the individual’s 
most recent bankruptcy filing, only one year has elapsed. A person who has filed 
bankruptcy protection three times based on his financial irresponsibility needs to 
demonstrate a lengthy, sustained period of meeting all his bills and financial obligations 
in order to mitigate the security concerns associated with his long-term pattern of 
financial irresponsibility. In this case, that period will not even begin to run until the 
individual becomes current on his outstanding financial obligations. 
 
 
 

                                                 
5  I also noted that it is likely that the individual’s income will be reduced by 10% if he is converted from 
short-term disability to long-term disability.  I only accorded neutral weight to this factor because the 
individual receives a monthly military pension of $1,000. The steady supplemental income that the 
individual receives might cushion the effect of  a 10% salary reduction. 
 
6  The individual claims that he does not pay alimony to any of his five ex-wives. Tr. at 25. 
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VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns advanced by the LSO. I therefore cannot find 
that restoring the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should not be restored. The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at  
10 C.F.R. § 710.28. 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 27, 2005 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

*  The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with XXXXXX’s.

August 12, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 31, 2005

Case Number: TSO-0218

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter
"the individual") to hold an access authorization.1  The regulations
governing the individual's eligibility are set forth at 10 C.F.R.
Part 710, "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special  Nuclear Material."  This
Decision will consider whether, based on the testimony and other
evidence presented in this proceeding, the individual should be
granted a security clearance.  As discussed below, I find that access
authorization should be granted in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office, informing
the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access
authorization in connection with his work.  In accordance with 10
C.F.R. § 710.21, the Notification Letter included a statement of the
derogatory information causing the security concern.  

The security concern cited in the letter involves the individual’s
excessive use of alcohol.  According to the letter, a DOE consultant
psychiatrist diagnosed the individual as alcohol 



- 2 -

dependent, in early remission, without adequate evidence of
rehabilitation or reformation.  His diagnosis was based on an August
3, 2004 evaluation and documented in an August 5, 2004 report to the
DOE.  In the report, the DOE consultant psychiatrist recommended that
in order to demonstrate rehabilitation from alcohol dependence, the
individual should complete two years of sobriety and treatment.  The
consultant psychiatrist stated that ongoing participation in
Alcoholics Anonymous would be satisfactory treatment, but he
recommended that the individual participate in at least two meetings
per week through March 2005.  The report stated that the individual
claimed abstinence from alcohol since January 2003 and began an
alcohol treatment program in March 2003.  Therefore, as of the time
of the evaluation, the individual had not completed the two years of
rehabilitation and abstinence that the consultant psychiatrist
believed were necessary.  

In his report, the consultant psychiatrist raised a further concern.
He noted that the individual had an abnormally elevated Gamma GT
liver enzyme level.  Specifically, the individual’s level was 59
units of gamma-glutamyltransferase (Gamma GT or GGT), whereas the
normal reference is 5-40 units.  The DOE consultant psychiatrist
pointed out that excessive alcohol use is the most common cause of
abnormal Gamma GT elevation and that the individual was negative for
the next most common causes:  infectious hepatitis, liver-damaging
medications, obesity or symptomatic acute medical illnesses.  In the
report, he stated that “abnormally elevated Gamma GT levels generally
return to normal a few days to a few weeks after sobriety is begun.
Given his past history of documented episodes of excessive drinking,
the most likely cause for his laboratory test results is excessive
drinking.  His laboratory test results raise the suggestion–but do
not prove–that he currently is consuming alcohol excessively enough
to cause liver damage.”  He further pointed out that at “least 70
percent of individuals with a high GGT level are persistent heavy
drinkers–i.e. consuming eight or more drinks daily on a regular
basis.”   Given the elevated GGT levels, the DOE consultant
psychiatrist stated that the elevated GGT levels “cast some doubt on
[the individual’s] claims of recent sobriety.”  

According to the Notification Letter, the matters raised in the
consultant psychiatrist’s report represent a concern under 10 C.F.R.
§ 710.8(j) (Criterion J), which relates to alcohol abuse, dependence
or habitual use to excess.  

The letter also referred to a number of occasions during the past 10
years in which the individual was involved in alcohol-related 
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2/ The individual was terminated from his position for this
infraction.  

arrests in connection with driving.  The letter specifically referred
to the most recent DWI, which took place in December 2002, as well as
other DWIs in the 1990s and 1980s.  The letter also noted several
incidents involving marijuana possession.  For example, the letter
cited an instance in 2001, in which the individual tested positive
for marijuana in a random drug screen conducted by a former employer.
2 In addition, the letter noted that the individual admitted being
terminated from employment on two occasions in connection with
testing positive for marijuana and alcohol.  The letter also noted
that the 1970s the individual served prison time for burglary.
According to the letter, these events represent a concern under 10
C.F.R. § 710.8(l)(Criterion L), which pertains to reliability.  

The Notification Letter informed the individual that he was entitled
to a hearing before a Hearing Officer in order to respond to the
information contained in that letter.  The individual requested a
hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e) and
(g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of his brother, two co-workers, his AA
sponsor, his personal physician, and a counselor from his alcohol
therapy program.  The DOE Counsel presented the testimony of the DOE
consultant psychiatrist.

II.  Hearing Testimony

The individual does not dispute the diagnosis of the DOE consultant
psychiatrist.  Accordingly, the testimony focused on the steps the
individual has taken to resolve the DOE’s concerns about his alcohol
use and his reliability.  The following is a summary of the
witnesses’ testimony.   

A.  The Individual

The individual readily admitted that he had a problem in the past
with excessive alcohol use.  He stated that he is an alcoholic, but
has no intention to use alcohol in the future.  Transcript of Hearing
(hereinafter Tr.) at 67-69.  He has changed his activities 
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from alcohol-centered to family-centered, and drinks sodas and iced
tea instead of alcohol.  Tr. at 74-75.  

He testified that his last use of alcohol was on January 10, 2003.
He further stated that from March through December 2003, he attended
and successfully completed an alcohol treatment program, associated
with his 2002 DWI (DWI treatment program).  See Individual’s Hearing
Exhibit A.  Tr. at 80.  During that period he began attending AA.  He
continues to attend AA meetings and “alumni” meetings of the DWI
treatment program.  He also views his family as part of his support
system.  Tr. at 76.  He stated that he is devoted to his family,
which helps him remain abstinent.  Tr. at 82-83.  His intent for the
future is to stay sober.  Tr. at 85.  He indicated that his “next DWI
is prison time, and I want to be able to wake up out here. . . go to
work. . . go to school, to a movie. . . .”  Tr. at 86.  

B.  AA Sponsor

The AA sponsor stated that he met the individual during the DWI
treatment program.  The AA sponsor ran the treatment program, as well
as a local AA meeting.  He testified that the individual completed
the DWI program and he also became the individual’s AA sponsor during
the time of the DWI program.  He stated that the individual has been
participating in AA for more than two years.  At the beginning, he
saw the individual about three times a week, and now sees him about
twice a week at AA meetings.  He stated that the individual is a
serious and involved participant at the meetings, and is dedicated to
helping others.  He testified that the individual has on his own run
the meetings, which are attended by 45-50 people.  

The witness stated that he has sponsored 20 people and believes that
he has the experience to know if they have resumed alcohol use.
According to the sponsor, one indication of resumed use is that an AA
participant will cease coming to meetings, and cease calling the
sponsor.  The sponsor stated that the individual has never ceased
coming to meetings, except on a few occasions, when he called to
alert the sponsor that he would be out of town and unable to attend.
He believes that the individual has genuinely changed his life
around.  Tr. at 10-22.  

C.  Alcohol Counselor

This witness was the alcohol counselor associated with the
individual’s DWI treatment program.  He stated that the individual 
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began attendance some time in early 2003 and graduated in December
2003.  He described the program as an intensive outpatient program
with two group counseling sessions per week.  The witness stated that
the individual worked hard in his 12-step (AA) program and was good
at sharing his insights.  He also indicated that the individual is
part of an alumni group of the DWI treatment program, and he has
therefore had ongoing contact with the individual even after his
formal DWI program ended in December 2003.  Tr. at 56-61.  
He stated that the program included multiple urinalyses and breath
tests for alcohol and drugs. He stated that the individual never
failed an alcohol or drug test.  He stated that the chance that the
individual used drugs or alcohol during the nine-month testing period
is remote.  He indicated that the individual’s elevated GGT levels
might have been caused by an alcohol-related liver condition that did
not self-correct, even with the individual’s abstinence.  Overall, he
did not believe that the individual had broken his abstinence dating
from January 2003.  Tr. at 60, 63-65.  

D.  Individual’s Brother

The individual’s brother testified that the last time the individual
used alcohol was shortly after his last DWI in December 2002. He
stated that since the individual gave up alcohol his pattern of life
has changed.  During the time that the individual was drinking, he
would isolate himself from his family and they would not see him for
weeks, or even months, at a time.  According to the brother, he now
sees the individual daily, and the individual is a regular part of
family life.  The individual is available on the spot to participate
in family events, and care for their mother.  He is very close to his
children, grandchild and nephews.  Tr. at 39-49.

E. Co-Workers

The individual brought forward two co-workers who have known him
since 2002, or for about three years.  They associate with him at
work, but not socially.  Co-worker I indicated that the individual
never had any alcohol use problems on the job and that he was very
reliable.  Co-worker II stated that he knew the individual had used
alcohol in the past but believed he had stopped drinking in the past
several years.  He was aware that the individual is involved with AA.
He has traveled with the individual and has seen him in situations in
which others were using alcohol, but has not seen the individual ever
use alcohol. Tr at 26-36.  
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3/ The consultant psychiatrist suggested, for example, that even
normal fluctuations could have produced the elevated GGT
level.  Tr. at 100.  

F. Individual’s Physician

The individual’s physician testified that shortly before the hearing,
at the request of the individual, he performed several liver tests on
the individual and tested the individual’s GGT levels.  He indicated
that all of these tests were in the normal range.  This was the first
time he saw the individual, since the individual had just changed
health plans.  Therefore, this witness was not very familiar with the
individual’s overall health.  While he did not know if the
individual’s previously elevated GGT levels were related to alcohol
use, he did testify that the high levels could have been a
“laboratory variance.”  Tr. at  72.  He stated “sometimes if I were
to repeat a blood test 10 different times, I can actually get . . .
ten different answers.”  Id.  He stated that while the elevated liver
test could have been the result of alcohol use, “you could make the
argument for other possible things as well.”  Tr. at 73. 

G.  DOE Consultant Psychiatrist

The DOE consultant psychiatrist reiterated his diagnosis that the
individual was alcohol dependent.  However, he believed that the
individual had taken adequate steps towards rehabilitation.  He was
satisfied with the individual’s alcohol treatment program and his
participation in AA.  He believed that the individual’s AA sponsor
was a very convincing witness with respect to the individual’s
rehabilitation efforts.  Based on the testimony he had heard, he
believed that the individual had been abstinent from alcohol since
January 2003, as he claimed.  After taking into consideration all the
testimony at the hearing, the consultant psychiatrist believed that
alcohol use was probably not the cause of the individual’s 2004
elevated GGT level.  3  Tr. at 89-106.

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his 
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eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest."  10 C.F.R. §
710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of security
clearances indicates "that security-clearance determinations should
err, if they must, on the side of denials");  Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990)(strong presumption against the
issuance of a security clearance).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in
cases involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

A. Criterion J

As noted above, the individual does not dispute the DOE consultant
psychiatrist’s diagnosis that he suffered from alcohol dependence.
The issue in this case is therefore whether the individual has
demonstrated that he is reformed and/or rehabilitated from this
condition.  As discussed below, I find that the individual has met
his burden to mitigate the concerns regarding his alcohol dependence.

As an initial matter, I am convinced that, as he contends, the
individual has been abstinent from alcohol since January 2003.  The
individual’s AA sponsor and his brother, both of whom see him
regularly, corroborated his testimony on this point.   I found these
two witnesses, in particular, to be highly credible.  The
individual’s other witnesses, who saw him less often, also supported
his abstinence claim.  

I am therefore also convinced that his elevated GGT liver enzyme
levels were not caused by use of alcohol at the time of his 
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psychiatric evaluation in August 2004.  I do not believe that I must
pinpoint the actual cause of the elevated GGT level.  Suffice it to
say that the record provides adequate information from which I can
conclude that there are other probable causes for the elevated test
levels besides alcohol use.  E.g., Tr. at 63 [liver problems
associated with alcohol use that did not quickly self- correct], 72
[laboratory variance;  Tylenol use], 97 [acetaminophen use;  minor
infection;  exposure to toxins], 100 [high base-line GGT level]. 

In this regard, I note the testimony of the alcohol counselor who
testified that the chance was very remote that the individual used
alcohol during the March through December 2003 period, when he was in
the DWI treatment program and undergoing regular testing.  Tr. at 65.
I find it very unlikely that the individual would have resumed
alcohol use immediately thereafter at high enough levels so as to
produce the elevated GGT results in August 2004.  Tr. at 100 [at
least 20 drinks per week or three drinks per day would be necessary].
The DOE consultant psychiatrist agreed that such behavior seemed
psychologically improbable.  Tr. at 99-100.  Further, I think it
unlikely that the individual could have resumed regular use of
alcohol that would have been undetected by his AA sponsor and in the
alumni group.  Tr. at 101.  Accordingly, I am convinced that as of
the time of the hearing, the individual had been abstinent from
alcohol for approximately 29 months.  This was more than the two
years of abstinence recommended by the DOE psychiatrist.  

Furthermore, I am convinced that the individual has completed a
sufficient rehabilitation program.  As noted above, this included a
nine-month DWI treatment program, with ongoing, active participation
in the alumni group.  Further, the individual has continued
participation in AA for more than two years.   The DOE consultant
psychiatrist believed that this program was adequate and that the
individual was rehabilitated.  Tr. at 103.  For these reasons, I am
persuaded that he has resolved the Criterion J security concerns
related to his use of alcohol.

B.  Criterion L

The Notification Letter also raised Criterion L concerns regarding
the individual’s reliability.  These concerns were in large part
related to his arrests for DWI.  As discussed above, the individual
has resolved the Criterion J concerns regarding his alcohol use.  I
therefore believe that the associated reliability concerns are also
resolved.  
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4/ The notification letter also mentioned that the individual
committed several burglaries, and spent time in prison in
connection with a 1972 burglary of a high school.  This took
place when the individual was still a teenager.  These events
are now well in the past and deserve no further consideration.

However, the notification letter also mentioned as a reliability
concern the individual’s possession of marijuana in 1975, and his
positive test for marijuana in a 2001 drug screen performed by
another (non DOE-related) employer.  I believe that the individual’s
use of marijuana is now well in the past, and that he does not intend
to use illegal drugs in the future.  Tr. at 77-78.  His witnesses
confirmed that he does not use marijuana.  Tr. at 14, 31, 36, 44-45.
The DOE consultant psychiatrist testified that he did not believe
marijuana use is a problem for this individual.  Tr. at 103.4  See
also Tr. at 7.  I am therefore persuaded that the individual has
resolved the Criterion L reliability concerns expressed in the
notification letter.   

V.  CONCLUSION

The individual has fulfilled the key elements necessary for
demonstrating rehabilitation in this case. He has remained abstinent
for more than two years.  He has completed an alcohol therapy
program, and is committed to maintaining his connection with the
program, as well as with AA.  Moreover, the individual has a strong
motivation to stay sober in the future: he is deeply committed to his
family, and is proud of his job.  I also believe that he is aware
that any alcohol use in the future would have serious adverse effects
on the quality of his life. 
As the foregoing indicates, I am persuaded that the individual has
resolved the Criteria J and L security concerns cited in the
Notification Letter.  It is therefore my decision that access
authorization should be granted.  

The parties may seek review of this Decision by an Appeal Panel under
the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: August 12, 2005 



 - 1 - 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 4, 2005 
 
Case Number:  TSO-0219 
 
 
This Decision concerns the eligibility of xxxxxxxxxxxx (hereinafter "the individual") for continued 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material."  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the individual's suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the individual's access authorization 
should not be restored.   
 
 I. BACKGROUND 
 
On August 6, 2003, the individual entered into a court approved “diversion agreement” that settled 
two criminal charges against him.1   The first charge related to the individual’s December 13, 2002 
arrest for possession of marijuana and carrying a concealed deadly weapon2 (hereinafter the 
concealed weapon incident).  The second charge related to the individual’s March 2003 arrest for 
“Menacing and Assault Fourth Degree”3  (hereinafter the domestic violence incident). 
 
On July 19, 2004, a DOE consulting psychiatrist evaluated the individual.  In his report, the 
consulting psychiatrist concludes that the individual suffers from alcohol abuse.  Consulting 
psychiatrist’s report at 3.4  The report summarized the basis for the diagnosis of alcohol abuse as: 

 
[The individual] presents with a history of apparent long-standing alcohol use which has 
resulted in significant impairment in judgment as evidenced by behavioral problems 
both surrounding his divorce as well as his most recent arrest [October 2003] for DUI.  

                                                 
1  The diversion agreement is DOE exhibit #11. 
2  The arrest citation relating to the possession of marijuana and carrying a concealed weapon is DOE exhibit #12. 
3  The arrest citation for the menacing and assault charge is not included in the record of this proceeding. 
4  The DOE consulting psychiatrist report is DOE exhibit #8 
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On January 26, 2005, the DOE issued a Notification Letter to the individual. The Notification letter 
was based on the two incidents described above and the DOE consulting psychiatrist’s finding that 
the individual suffers from alcohol abuse. The Notification Letter finds security concerns under 
Criterion j (diagnosis of alcohol abuse), Criterion k (arrest for possession of marijuana) and 
Criterion l (the concealed weapon incident and the domestic violence incident) 10 C.F.R. 
§710.8(j),(k) & (l).     
In the Notification Letter, the Manager informed the individual that he was entitled to a hearing 
before a hearing officer in order to respond to the information contained in the Notification Letter.  
The individual requested a hearing in this matter.  I was appointed to serve as the hearing officer.  In 
accordance with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (hearing). 
 
The individual presented an explanation of the concealed weapon incident and domestic violence 
incident which he believes minimizes their significance.  He also presented testimony which 
indicates that his consumption of alcohol has been reduced.  He believes that this information 
demonstrates that he is eligible for reinstatement of his access authorization. 
  
At the hearing the individual testified on his own behalf. He also presented the testimony of his 
father, his brother, his son, a friend, her son, a second friend and three coworkers.  The DOE called 
the DOE consulting psychiatrist.  A summary of the testimony follows.   
 
 II  TESTIMONY 
 
A.  The Individual 
 
The individual testified that he has worked at the DOE facility since 1989.  Tr. at 47.  He has a 
responsible position and his attendance has been excellent.  Tr. at 48.  He provided details about 
the three areas of concern in this proceeding: 
 
1.  Alcohol Use  
 
The record indicates the individual was arrested in 2000 and 2003 for driving while intoxicated 
(DUI).  The individual testified about his 2003 DUI arrest.  He was at a friend’s home and he 
drank a limited amount of wine just before leaving the house.  Within a few minutes, he was 
arrested for DUI with a breathalyzer reading of .13.  He lost his driver’s license for 30 days.       
He believes the 2003 loss of his drivers license made him recognize the seriousness of driving 
after consuming alcohol.  He testified that he no longer drives after consuming alcohol.  Tr. at 
76. 
    
The individual also testified that he has consumed excessive amount of alcohol during periods 
of high stress in his life.  Tr. at 90.  For example, he testified he drank 8 to 10 beers a day for a 
month in 2000 after he was diagnosed with cancer.    Tr. at 73.   He also testified that he drank 
excessively during his 2002 divorce.   
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He testified that the stresses from his divorce and cancer diagnosis have passed, and he now 
consumes alcohol only moderately.  Currently, when he consumes alcohol, he consumes a beer 
or two in the evening.  Tr. at 51.  He testified that the last time he was intoxicated was 9 months 
before the hearing when he was on a Caribbean cruise.  Tr. at 50.  He testified that since his 
evaluation by the DOE consulting psychiatrist, he has never consumed more than 2 or 3 beers in 
a single evening.  Tr. at 79.  He believes that he will not turn to alcohol to relieve stress in the 
future.  Tr. at 79, 95 
 
2.  The Concealed Weapon Incident 
 
The individual explained the circumstances surrounding his December 2002 arrest for carrying 
a concealed weapon and possessing marijuana.  The individual testified that a friend’s ex-
husband (hereinafter ex-husband) asked him to come to a hotel parking lot to discuss some 
relationship issues.  The individual drove his father’s truck to the hotel parking lot but was 
unable to locate the ex-husband.  He then drove to a nearby fast food restaurant where he was 
arrested.  The police found a hand gun and a marijuana cigarette on the passenger side of the 
truck he was driving.  Tr. at 52.   
 
The individual testified that the ex-husband telephoned the police and reported that he had 
threatened the ex-husband with a hand gun.  The individual testified he never saw the ex-
husband at the motel and he never threatened the ex-husband.  Tr. at 54.  When asked how the 
ex-husband would have been aware that the individual had a hand gun in the truck, he 
speculated that the ex-husband knew his father had a concealed weapon permit and often leaves 
a hand gun in his truck.  Tr. at 55. 
 
3.  The Domestic Violence Incident 
 
The individual described the March 2003 domestic violence incident.    His ex-wife invited him 
to her home to talk and to see his children.  Tr. at 62.  Their discussion turned into an argument 
which awoke his daughter.  His wife went into his daughter’s bedroom and locked the door.  Tr. 
at 63.  During this period, she asked the individual to leave her house.  Nevertheless, he 
continued the argument through the locked door.  His son heard the argument and came from 
upstairs and asked his father to leave the house.  Tr. at 63.  The individual and his son struggled. 
His son hit his head on the floor.  The individual testified that he was very upset that his son 
received a minor injury from hitting his head on the floor.  Tr. at 64.  He talked with his son the 
next day at work and apologized for the incident.  He and his son have remained on good terms.  
 
The individual testified that the son found a hand gun on the stairs when he came downstairs to 
intervene in the argument between his parents.  The individual explained that he had taken his 
hand gun from the gun cabinet so that he could take it home.  Tr. at 86.  He testified that there 
were no shells in the gun and that it was not part of the argument with his wife.  Tr. at 87. 
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The individual testified that the next day his wife called the police and the police charged him 
with fourth degree menacing.  In accordance with the court’s directive the individual attended   
nine anger management classes.   Tr. at 69.   
 
B.  The Individual’s Father 
 
The individual’s father testified that he occasionally has a beer or two with the individual.  He 
testified that he has seen the individual intoxicated on a few occasions.  He has not seen the 
individual intoxicated in the last year.  Tr. at 114.   
 
The individual’s father testified that the truck his son was driving on the night of the concealed 
weapon incident is his truck.  He testified that his two sons often borrow the truck.  He testified that 
he is the registered owner of the hand gun that was in the truck.  Tr. at 114.  There are coyotes on his 
farm and therefore he has a permit to carry a concealed hand gun.  On some days he carries the hand 
gun in his truck and on some days he does not.  Tr. at 121.   He believes he may have left the hand 
gun in the truck on the day of his son’s arrest.  After the incident the police returned the hand gun to 
the individual’s father.  Tr. at 115. 
 
The father testified that his other son lost a job because of his use of marijuana.  He testified that it is 
very possible that his other son could have borrowed his truck earlier in the day of the concealed 
weapon incident.  Tr. at 117.  However, the father could not recall if the other son had actually 
borrowed the truck on that day.  The father indicated that if the other son borrowed the truck, he 
could have left the marijuana in the truck.  Tr. at 116.             
 
The father testified about the domestic violence incident.  Tr. at 117.  During the argument the 
individual’s wife telephoned the father and asked him to come to her house because the individual 
“was misbehaving.”  Tr. at 117.  By the time he arrived the situation had calmed down and he 
determined that his grandson was not seriously hurt.  Tr. at 117.    
 
C.  The Individual’s Son 
 
The individual’s son testified that he is 20 years old and  currently attends college.  He does not 
currently live with his father but visits his home on a weekly basis.  Tr. at 32.  He has not seen his 
father consume any alcohol in the last 9 months.  Tr. at 32.  The last time he saw his father 
intoxicated was at their grandmother’s home two years before the hearing.  Tr. at 32.   
 
The individual’s son described the events that occurred on the night of the domestic violence 
incident.  He testified that he was upstairs and he heard his parents arguing.  He decided to go 
downstairs to try to calm the situation.  As he was going downstairs, he found a hand gun that his 
father had left on the stairs.  Tr. at 40. He testified that in view of the circumstances he did not 
believe it was a good idea at that time to have the gun in the room.  Therefore, he threw the gun out 
of a window. 5    Tr. at 40.  
 

                                                 
5 He retrieved the gun the next morning  
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When he got downstairs, he found that his mother had locked herself in his sister’s bedroom.  His 
father was trying to enter the bedroom to continue their argument.  Tr. at 36.  He testified that he 
tried to restrain his father.  Tr. at 36.  During the struggle with his father, he hit is head on the floor 
and received a minor injury.  Tr. at 33.  The grandfather came to the house and the situation calmed 
down and his father left the house.  There never have been any other incidents between him and his 
father, and he and his father have had a good relationship since the incident.  Tr. at 34, 35.   
 
D.  The Individual’s Brother      
 
The individual’s brother testified that he has occasionally had a few beers with the individual, but 
has never seen him intoxicated.  Tr. at 148.  He testified that he often borrows his father’s truck and 
that the marijuana in his father’s truck on the night of the concealed weapon incident belonged to 
him.  Tr. at 148.  He testified that his father “sometimes” keeps a hand gun in the “glove box” of his 
truck.  Tr. at 152, 153.   
   
E.  The Prior Supervisor 
 
The prior supervisor testified that he has known the individual professionally for 10 years.  Tr.  at 
52. Until recently, he supervised the individual’s work group.  Tr. at 53.  The prior supervisor 
testified that he believes the individual’s ability to meet deadlines and achieve goals indicates he is 
reliable.  Tr. at 55.  He believes the  individual is honest,  well respected by his co-workers and a 
good employee.  Tr. at 56 and 60.  He has never seen an indication of drug use or any other illegal 
activity.  Tr. at 57. He does not believe the individual is a security risk.  Tr. at 58.  The prior 
supervisor does not know the individual socially and he has never met his family.  Tr. at 59.   
 
F.  Supervisor   
 
The supervisor has known the individual for 10 years.  Tr. at 108.  He believes the individual is 
reliable and an excellent employee.  He has never seen the individual consume alcohol.  Tr. at 108. 
 
G.  A Co-worker       
 
The co-worker testified that he has worked with the individual for one year.  In that year he has seen 
the individual on a daily basis.  He believes the individual is a good worker and has never had any 
disciplinary problems.  Tr. at 144.   
 
H.  The Individual’s Long Time Friend  
 
The individual’s long time friend testified that he has known the individual since elementary school. 
 Tr. at 24.  He currently sees the individual once a month.  Tr. at 24.  He has only seen the individual 
drink on one occasion.  At that time, the individual drank a single beer.  Tr.  at 24.    He believes the 
individual is reliable and an honest person.  Tr. at 29. 
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I.  The Individual’s Friend 
 
This witness is the former wife of the ex-husband involved in the concealed weapon incident.  She 
has known the individual for 10 years.  Tr. at 126.  She indicated that she and the individual are 
friends and they are not romantically involved.  Tr. at 129.  She sees the individual several times a 
week.  Tr. at 129.  She testified that occasionally the individual drinks beer.  When they are relaxing 
and talking, the individual may have between two and five beers over an extended period of time.  
Tr. at 127.  She has never seen the individual intoxicated.  Tr. at 127.     She testified that in 2003, 
when the individual was in the process of getting a divorce from his wife, she and the individual did 
not see each other very often.  However, the individual told her that he had been drinking heavily 
during that period.  Tr. at 131.   
 
She testified about the circumstances that led to the concealed weapon incident.  She indicated that 
she believes her ex-husband was trying to get the individual into trouble.  Tr. at 134.   
 
J.  The Friend’s Son  
 
The friend’s 14 year old son testified that he respects the individual and he sees him on a regular 
basis.  He has seen the individual consume alcohol but he has never seen him intoxicated.  Tr. at 
138. He testified that the individual treats his mother and him very well.  He testified that his father 
strongly dislikes the individual.  Tr. at 142. 
 
K.  The DOE Consulting Psychiatrist  
 
The DOE consulting psychiatrist testified that the diagnosis of alcohol or drug abuse is a 
retrospective diagnosis and that clinicians look at how the individual used alcohol prior to the 
evaluation.  Tr. at 13.  He indicated that the individual’s historic pattern is to use alcohol 
inappropriately to cope with stress.  Tr. at 11.  He testified that this “recurrent pattern” of misuse of 
alcohol during periods of stress led him to diagnose the individual with alcohol abuse.  Tr. at 11.   
 
The DOE consulting psychiatrist then discussed rehabilitation.  He indicated the recognized standard 
for rehabilitation is abstinence.  Tr. at 14.  However, he pointed out that rehabilitation is really 
demonstrating a change in behavior patterns.  Tr. at 14.  If the person is “self-medicating” an 
emotional problem, experts look for a change in that behavior and the “development of alternate 
coping mechanisms.”  He concluded that the clearest showing of rehabilitation in this case would be 
abstinence, combined with counseling and education that provide the individual skills to deal with 
stress without turning to alcohol.  Tr. at 18.        
 
After listening to most of the testimony at the hearing, the DOE consulting psychiatrist believed that 
the individual’s family situation is more stable and his cancer is in remission.  These are positive 
factors.  Tr. at 100.  However, he testified that rehabilitation and reformation would “require some 
significant and recurrent stress that did not result in return to alcohol use as a result of [the stress].”  
Tr. at 101.   The DOE consulting psychiatrist believed the individual has reduced his consumption of 
alcohol.  However, since the individual has not been abstinent and the individual has not received 
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treatment that would help him deal with stress, the DOE consulting psychiatrist was not certain that 
the individual is serious in his effort to stop his misuse of alcohol.  Tr. at 104. 
  
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective 
requirements imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.  As 
discussed below, once a security concern has been raised, Part 710 clearly places upon the individual 
the responsibility to bring forth persuasive evidence concerning his eligibility for access 
authorization, and requires the hearing officer to base all findings relevant to his eligibility upon a 
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty 
beyond a reasonable doubt.  Once a security concern has been raised, the standard in this proceeding 
places the burden of proof on the individual.  It is designed to protect national security interests.  The 
hearing is "for the purpose of affording the individual an opportunity of supporting her eligibility for 
access authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come forward at the hearing 
with evidence to convince the DOE that restoring his access authorization "would not endanger the 
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. 
§ 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies 
that there is a presumption against granting or restoring an access authorization.  See  Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for 
the granting of access authorizations indicates "that security determinations should err, if they must, 
on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of an access authorization).  
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in 
cases involving national security issues.  In addition to her own testimony, the individual in these 
cases is generally expected to bring forward witness testimony and/or other evidence which, taken 
together, is sufficient to persuade the hearing officer that restoring access authorization is clearly 
consistent with the national interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE 
¶ 82,752 (1995).   
 
B.  Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as 
to whether granting an access authorization would not endanger the common defense and security 
and would be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally 
provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, 
made after consideration of all relevant information, favorable and unfavorable, as to whether the  
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granting of access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in 
light of these requirements, and assess the credibility and demeanor of the witnesses who gave 
testimony at the hearing. 

 
IV. ANALYSIS 

 
The individual’s response to the DOE security concerns is very limited.  His approach was to 
provide an explanation that minimizes the seriousness of the concealed weapon citation, the 
possession of marijuana citation and the domestic violence incident.  He has also presented 
information indicating he has reduced his consumption of alcohol.  As discussed below his 
explanations fell short of convincing me that his access authorization should be restored. 
 
 A.  The Concealed Weapon Citation 
 
The individual’s explanation regarding the concealed weapon citation is that he went to the motel 
parking lot to meet the ex-husband, but never met or saw him.  The police report indicates the ex-
husband called the police and reported that “the individual was driving around the [motel] and 
threatened [the ex-husband] with a gun.”  DOE exhibit #12.  The police responded to the ex-husband 
on the basis of his statement about a weapon.  After stopping the individual’s truck the police found 
the hand gun and marijuana.   
 
The individual’s statement that he never saw the ex-husband at the motel and his speculation that the 
ex-husband made a false report to the police are not credible.  In my view, it is highly unlikely that 
the ex-husband would have called the police without actually seeing the hand gun.  I believe for him 
to have seen the hand gun the individual must have shown it to him.  Therefore, I believe it is highly 
probable that the individual threatened the ex-husband or showed the gun to him.  Therefore, I am 
not convinced that the individual is accurately describing the events of that evening.  Accordingly, I 
do not believe the individual has resolved the security concern regarding the concealed weapon 
citation. 
 
B.  The Individual’s Marijuana Possession Citation 
 
The testimony by both the individual and his brother indicated the marijuana belonged to his brother. 
The individual testified that he did not know that the marijuana cigarette was in the truck.    I am not 
persuaded that the marijuana belonged to his brother and the individual was not aware of his 
presence in the truck.  First, it seems unlikely that the brother would have left marijuana in his 
father’s truck.  Furthermore, the assessment questionnaire that the individual completed on 
November 7, 2003 indicates the individual used marijuana in 1984.  This leads me to believe that 
possession of marijuana was not alien to the individual.  Finally, as discussed above, I do not believe 
the individual’s testimony about not seeing the ex-husband in the parking lot.  Since I find that 
individual not particularly credible about the incident, I am not convinced by the individual 
testimony that the marijuana the police found in the truck did not belong to him. 
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C.  The Domestic Violence Incident 
 
As discussed above, the testimony is clear that the wife locked herself in her bedroom to try to get 
away from the individual, and the individual’s son thought it necessary to use force to restrain his 
father.  While the scuffle with his son was a minor one, the domestic violence incident indicated the 
individual either was using alcohol inappropriately or has anger management problems.  I find that 
the individual was out of control, and I do not believe the individual’s attempt at minimizing the 
significance of the event.  
 
D.  Alcohol Abuse 
 
The DOE consulting psychiatrist diagnosed the individual with alcohol abuse based on the 
individual’s two DUIs and his misuse of alcohol to reduce stress.  I believe the diagnosis is correct.   
I will consider whether the individual has established that he is reformed or rehabilitated. 
 
I am convinced that the individual has not consumed alcohol to excess in the past year.  However, 
this is not sufficient to constitute reformation or rehabilitation in this case.  I note in this regard that 
the individual turned to alcohol to cope with stress.  I believe the DOE consulting psychiatrist’s 
recommendation of one year of abstinence and a treatment program that will teach the individual 
how to deal with stress without turning to alcohol constitutes a minimum program for demonstrating 
rehabilitation.  The individual has not abstained from alcohol use.  The only anger management 
education he has received is the nine court ordered classes he attended.  There was no testimony 
regarding these sessions.  Therefore, the individual has not demonstrated that these sessions have 
provided him with the tools to manage future stressful events without improperly using alcohol.  
Accordingly, I find that the individual has failed to demonstrate that he is rehabilitated from alcohol 
abuse.   
 
 V. CONCLUSION 
 
I have concluded that the individual has not mitigated the DOE security concerns under Criteria j, k 
and l of 10 C.F.R. § 710.8.  In view of the record before me, I am not persuaded that restoring the 
individual's access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest.  Accordingly, I find that the individual's access 
authorization should not be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective 
September 11, 2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the 
review is performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 18, 2005 



1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

2/ Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, possessed, used or
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 1, 2005

Case Number: TSO-0220

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  As set forth below, it is my decision, based on the evidence and testimony presented
in this proceeding, that the individual’s access authorization should not be restored.

I.  Background                          

The individual is employed at a Department of Energy (DOE)  facility where his work requires him to
have an access authorization.  In February 2005, DOE suspended the individual’s access authorization.
During a background investigation, the local DOE security office had discovered some derogatory
information that created a security concern.  DOE asked the individual to participate in a Personnel
Security Interview (PSI) in order to resolve the information.  The PSI resolved some of the information,
but security concerns remained.

The local DOE security office issued a Notification Letter to the individual on February 3, 2005.  The
Notification Letter alleges under 10 C.F.R. § 710.8(f) that the individual has “deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire
or  Questionnaire for Sensitive National Security Positions.”  In the Notification Letter, DOE also
explained that the individual’s illegal use of drugs while holding a DOE access authorization raised
concerns under the security regulations codified at 10 C.F.R. § 710.8, subsections (k) and (l) (hereinafter
referred to as Criteria K and L respectively).  2/    
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2/(...continued)
section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics,
etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of medicine, or as
otherwise authorized by Federal law.” 10 C.F.R. § 710.8 (k).  Criterion L relates in relevant part to information that a
person has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; . . .”  10 C.F.R. § 710.8(l).

In a letter to the local DOE security office, the individual exercised his right under Part 710 to request
a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me as the Hearing
Officer in this case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R. §
710.24, I set a hearing date.  At the hearing, the individual testified on his own behalf and elected to call
his wife as a witness.  The agency did not call any witnesses.  The transcript taken at the hearing shall
be hereinafter cited as “Tr.” Documents that were submitted by the DOE counsel during this proceeding
constitute exhibits to the hearing transcript and shall be cited as “Ex.”

II. Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the government
has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the standard in this
proceeding places the burden on the individual because it is designed to protect national security
interests.  This is not an easy burden for the individual to sustain.  The regulatory standard implies that
there is a presumption against granting or restoring a security clearance.  See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for granting
security clearances indicates “that security determinations should err, if they must, on the side of
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring his
access authorization “will not endanger the common defense and security and will be clearly consistent
with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full opportunity to
present evidence supporting his eligibility for an access authorization.  The Part 710 regulations are
drafted so as to permit the introduction of a very broad range of evidence at personnel security hearings.
Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).  Hence, an individual is
afforded the utmost latitude in the presentation of evidence to mitigate the  security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In access authorization cases arising under Part 710, it is my role as the Hearing Officer to issue a
decision that reflects my comprehensive, common-sense judgment, made after consideration of all the
relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a 
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person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to resolve
any doubt as to an individual’s access authorization eligibility in favor of the national security.  Id.

III.  Findings of Fact

The relevant facts in this case are uncontested.  During a Personnel Security Interview (PSI) conducted
on September 16, 2004, the individual admitted that he had used marijuana about four or five times per
year from 1992 to approximately 2002.  See PSI at 52, 54, 57-58 and 74.  The individual also admitted
that he used his wife’s prescription medication, Vicodin, one or two times over the past five years.  Id.
at 70-71.  The individual indicated that he was aware that his wife was purchasing marijuana for their
use and was associated with the purchases by supplying funds to his wife through a monthly allowance.
Id. at 66-68.  He admits that he knew it was against DOE’s policy to use illegal drugs while holding a
DOE security clearance.

During the September 16, 2004 PSI, the individual also admitted that he intentionally falsified the
Questionnaires for National Security Positions (QNSPs) that he signed on May 19, 2003 and June 5,
1996, when he answered “No” to questions #24a and #24b concerning illegal drug use.  During his PSI,
the individual stated that he falsified these QNSPs because he feared that DOE would discover that he
used marijuana between 1992 and 2002.  In addition, the PSI revealed that the individual intentionally
lied to the OPM investigator during his 2004 background reinvestigation when he stated he had not used
any illegal substances during the preceding seven years.  

Although the individual readily admits to his use of marijuana during the time period from 1992 to
approximately 2002, he states that he used marijuana, “a few puffs about an hour before going to bed,”
to help him with an ongoing sleep deprivation problem.  The individual admits that this use was in poor
judgment and states that once his doctor told him to quit (“because it was interfering with her [the
doctor’s] ability to diagnose a problem”) he did so immediately.  The individual further states that his
doctor spoke to him about this issue three years ago and that he has not used marijuana since then.  He
states that he has no intentions of ever using marijuana again.  In addition, the individual states that he
suffers from migraine headaches for which he uses a prescription dose of Motrin.  However, he indicates
that on occasion the Motrin does not work and that his pain becomes excruciating.  According to the
individual, on these occasions (about two times in the last five years) he has taken some of his wife’s
prescription pain killer, Vicodin.  Again, the individual admits that  he knew that these actions were
illegal and regrets lying about his use of illegal drugs on his QNSPs and to the OPM investigator.  He
has offered his assurances that he will never lie again about these  issues. 

IV.  Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing.  In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors 
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3/ Those factors include the following: the nature, extent, seriousness of the conduct, the circumstances
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age and
maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s
access authorization should not be restored.  I cannot find that such restoration would not endanger the
common defense and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  The specific findings that I make in support of this decision are discussed below. 

A. Criterion K

As stated above, the Criterion K security concerns at issue here are predicated on statements made by
the individual during a PSI conducted by the DOE in September 2004.  Specifically, the individual told
the Personnel Security Specialist that he used marijuana four or five times a year for ten years, from
1992 to approximately 2002, and that he used his wife’s prescription medication (Vicodin) one or two
times over the past five years.  During all of this period the individual held an access authorization.
As a general matter, use of an illegal substance by an individual holding a security clearance is a source
of serious concern since the ability to safeguard national security information is diminished when
judgment and reliability is impaired, and individuals who use illegal substances may be susceptible to
being coerced or exploited to reveal classified matters.  These concerns are indeed important and have
been recognized by a number of Hearing Officers in similar cases.  See, e.g., Personnel Security
Hearing, Case No. VSO-0221, 27 DOE ¶ 82,792 at 85,762 (1999); Personnel Security Hearing, Case
No. VSO-0200, 27 DOE ¶ 82,770 at 85,628 (1998).  I therefore turn to whether the individual has
presented sufficient mitigating evidence to overcome the concerns of DOE Security relating to his use
of marijuana and his wife’s prescription medication.  Based upon the record before me, I have
determined that the individual has successfully carried his burden in this regard.

The Individual’s Testimony

The individual testified that “during the last ten years, on rare occasions, I have smoked some
marijuana, and twice during the last  - - well, it’s probably six or seven years now, I have taken Vicodin
that is my wife’s prescription, not my own.”  Tr. at 10.  The individual explained the following:

I discovered that the . . . that a small amount of marijuana, a half an hour or so before
I go to bed allows me to get 10, 11, 12 hours of sleep.  I have had a serious chemical
imbalance in my body that has affected me in many ways.  It has especially sleep-wise.
I sleep very restless, I don’t get deep sleep, and over a two or three month period, it’s
like sleep deprivation, . . . and I would smoke a little bit of marijuana, because then I
could . . . when I have a three-day weekend, so that I could get plenty 
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of sleep over the weekend and be fresh for going back to work on Monday morning.
That’s my excuse, I guess.

Id. at 11.  

The individual further explained that he used to suffer from serious migraine headaches for which he
would typically take a prescription dose of 800 milligrams of Motrin.  However, he explained that
occasionally the Motrin did not help with the pain, “so when one of these [occasions] happens, where
I know its going to go into a full-blown migraine, I’ve taken one of my wife’s Vicodin she has for
painkillers because of car wrecks.  Here again, I was looking at it from the standpoint of it made a
difference between whether I could go to work the next day or not.  Wrong, I know.”   Id. at 12.   

The individual testified that it has been almost four years since he has used marijuana or his wife’s
prescription medication to alleviate his migraine pain and remorsefully admits that he knows that his
actions were wrong and represented poor judgment.  Id.  The individual testified that he is not aware
of when his wife, who regularly used marijuana to control pain associated with multiple car accidents,
purchases marijuana.  Id. at 68.  According to the individual, he gives his wife a monthly allowance
for household items but is unaware of how and when she uses her money to acquire the marijuana.  He
further indicated that his wife does not smoke marijuana in his presence.  Id. at 69.  The individual also
submitted into the record letters written by colleagues who have worked closely with the individual for
over  eight years.  Both colleagues indicated that the individual is an honest, responsible and highly
trustworthy person.  They further found the individual to be a conscientious and dedicated employee
who has never done anything to their knowledge to jeopardize national security. Individual Exhibits
A and B.   

During the hearing, the individual reiterated that the last time he used marijuana or his wife’s
prescription medication it was over four years ago in 2002.  Tr. at 12.   He stated that he has no
intention to ever use marijuana or any other illegal drug again.  Id.  The individual further testified that
his primary care physician has since given him his own prescription for Vicodin, although he doubts
whether he will use it.  Id. at 55.

The individual stated that he has mixed emotions about the fact that his wife uses marijuana: “I know
that it could seriously harm my career.  I also know what it does for her.  Over the years, I’ve seen the
difference in her physical well-being based on her use of it.  Without it, she basically lays around all
day long crying, screaming in pain at times.”  Id. at 63.  Because of the possible repercussions of his
wife’s use, the individual stated that he and his wife have already discussed how she could get more
powerful painkillers from her doctor in order to discontinue her use of marijuana.  He stated that “we
fully realize that this is necessary.”  Id. at 64.    
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4/ The individual’s wife admitted that she “did smoke some of it [marijuana] when I was in Hawaii before we [the
individual and his wife] met, recreationally.  Simply the culture, the age.  If you haven’t been to Hawaii, it’s hard to
understand that it’s just an innate portion of the culture.”  Id. at 15.  She also testified that after she met her husband,
about 35 years ago, they were once at a party in Hawaii when she was smoking marijuana.  The individual’s wife stated
that she offered the marijuana to the individual and he refused, “he was very adamantly negative about it, stating that
he’s a career military, he wants to go far in the Navy. . .” Id.  

The Wife’s Testimony

The individual’s wife testified that she has used marijuana for the  last 30 years mostly to manage pain
as a result of various injuries.  4/   She explained that her first injury occurred around 1983 after falling
off a horse.  After experiencing extreme pain in her back, she testified that she resorted to the use of
marijuana to diminish her pain.  The individual’s wife stated that she was later involved in several car
accidents which have caused her excruciating pain.  Id. at 22.  By this time, the individual’s wife
explained that she was taking various prescription medications as well as undergoing physical therapy.
She stated the following:

I was shuttled from doctor to doctor, getting prescription after prescription.  Some
helped, some didn’t.   . . . I decided that my best bet was the Vicodin, very much helps
with pain.  The marijuana helped with the relaxation, being able to relieve the pain
enough where I could actually sleep for three or four hours at a time.  We [the individual
wife and her husband] quit sleeping together at that point, because I didn’t sleep. . . 

Id. at 25.  

The individual’s wife believes that she was an “instigating factor” for her husband’s use of marijuana.
She corroborated the individual’s testimony that he used marijuana infrequently to deal with his
sleeplessness.  The individual’s wife testified to the following:

He used it infrequently.  I was probably the instigating factor . . .  I know I was the
instigating factor, because of my use of it.  He always worked really hard . . . long hours
and had a long commute . . . I know him in some ways better than he does, because I can
tell when the headaches are coming on.  I could tell that he was in need of sleep . . . 

Id.  at 31.

Although the individual is clearly responsible for his own actions, the individual’s wife admits that she
encouraged the individual to use marijuana for his sleeplessness and gave him her prescription
medication to help with his migraine pain.  Id. at 33.  However, she indicated that once the individual
stated his desire not to smoke marijuana again, she fully supported him.  The individual’s wife testified
that the individual has not used marijuana since he was told by his physician to quit, over four years 
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ago.  When the individual’s wife was asked whether she currently uses marijuana, she responded “yes,”
and stated that her use continues to be a sore spot in their marriage. Id. at 38.  When asked whether her
husband takes part in procuring the marijuana, the individual’s wife testified that, “ I have always done
that.  He has had no part in that whatsoever . . . it’s been a sore point between us.  Although he realizes
that I need it for the pain . . .  I do not involve him in that in any way, shape or form.” Id. at 39.  She also
stated that she used her own money out of her checking account to purchase the marijuana for her needs.
Although the individual’s wife is given a household allowance by her husband, he doesn’t ask nor does
she tell him when she purchases the marijuana.  

During the hearing, the individual’s wife was asked about her future intentions regarding her marijuana
use.  She testified to the following:

I would like very much to be able to use it medically.  If him [the individual] not being
able to do his job . . . to get his clearance back to pursue the career that he has so
diligently pursued for our entire married life. . . if my use of it were to impair that in any
way, I would not use it anymore, at least until he is out from under . . . until he retires,
which means I would need to have some deep, serious discussion with my primary care
physician, because I would need more narcotics.  I take Valium and Vicodin, and I’m on
Zoloft . . . 

Id. at 40.               

The individual’s wife stated that she is aware marijuana use is illegal in the United States and reiterated
that she would be able to utilize an alternative method of pain relief in order to not place her husband’s
job in jeopardy.   Id. at 41.  After the hearing, the individual’s wife submitted a letter stating that she quit
smoking marijuana the day of the hearing and “plans on not ever smoking it again.”  Individual Exhibit
C.  

Hearing Officer Evaluation of Evidence

In evaluating the totality of the circumstances surrounding the individual’s illegal drug use, I have
determined that the following factors did not weigh in the individual’s favor.  First, the individual’s
willful disregard for the law by using illegal drugs is a serious matter.  Second, the individual engaged
in this illegal conduct over a ten-year period on at least 40 occasions while holding an access
authorization.  Third, the individual’s conduct was both voluntary and knowing.

Against these negative factors, I weighed the following positive ones.  First, through his testimony, the
individual convinced me that he understands the seriousness of his past misdeeds and is taking full
responsibility for his actions.  The individual’s current behavior demonstrates that he is now comporting
himself in a responsible manner.  Second, the individual convinced me that he has not used illegal drugs
for over four years.  The individual’s wife provided persuasive testimony to corroborate the individual’s
testimony on this point.  Third, the individual has provided credible assurances that he will not use drugs
in the future.  In addition, his wife has also provided credible assurances that she will discontinue her
use of marijuana.   In the end, the individual and his wife have provided 
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compelling testimonial evidence that lead me to conclude that the individual’s past use of illegal drugs
is unlikely to recur.  Accordingly, after carefully weighing all the evidence, both favorable and
unfavorable, I find that the individual has provided sufficient compelling evidence to mitigate the
Criterion K concerns at issue.

B.  Criterion F

The individual’s failure to respond honestly to the questions about illegal drug use on two QNSPs and
to an OPM investigator raises valid and significant concerns under Criterion F.  False statements or
misrepresentations by an individual in the course of an official inquiry regarding a determination of
eligibility for DOE access authorization raise serious issues of honesty, reliability, and trustworthiness.
The DOE security program is based on trust, and when an access authorization holder breaches that
trust, it is difficult to determine to what extent the individual can be trusted again in the future.  See, e.g.,
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995) (affirmed by
OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999),
aff’d, Personnel Security Review (Case No. VSA-0281), 27 DOE ¶ 83,030 (2000) (terminated by OSA,
2000). 

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-0244),
27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154),
26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008
(1998) (affirmed by OSA, 1998).  Cases involving verified falsifications or misrepresentations are
nonetheless difficult to resolve because there are neither experts to opine about what constitutes
rehabilitation from a pattern of lying nor self-help or self-awareness programs to achieve rehabilitation.
Therefore, Hearing Officers must look at the statements of an individual, the facts surrounding the
misrepresentation or false statement and the individual’s subsequent history in order to assess whether
the individual has rehabilitated himself from the falsehood and whether restoring the security clearance
would pose a threat to national security.  See Personnel Security Hearing (Case No. VSO-0327), 27
DOE ¶ 82,844 (2000), aff’d, Personnel Security Review (Case No. VSA-0327), 28 DOE ¶ 83,005 (2000)
(affirmed by OSA, 2000); Personnel Security Hearing (Case No. VSO-0418), 28 DOE ¶ 82,795 (2001).
In the end, as a Hearing Officer, I must exercise my common sense judgment whether the individual’s
access authorization should be granted after considering the applicable factors prescribed in 10 C.F.R.
§ 710.7(c).  

Mitigation of Criterion F Concerns

The key issue in this case is whether the individual has presented sufficient evidence to demonstrate that
he can now be trusted to be consistently honest and truthful with the DOE.  When asked why he was
untruthful about his illegal drug use, the individual stated that he did not consider his limited use of
marijuana and his wife’s prescription medication to be significant. Tr. at 60.  He testified to the
following:
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I knew I was going to get caught, yes.  At the time, I really didn’t see it as significant
enough to bring up.  I thought about it at the time when I signed the paperwork that
maybe I ought to say something, but I wasn’t sure how to go about that, so I didn’t . . .

A couple of nights before [I went to the interview], my wife and I had discussed what
was going to be going down.  I mean, at the time I didn’t have any idea he was going to
ask any questions of that nature [i.e., about illegal drugs].  I thought it [the interview]
was for a completely different reason, and I told her at that time that after this interview
that I was going to come clean on everything.  Basically, like the Vicodin, for instance,
was something . . . . there was absolutely no way anybody could ever find out about it,
but I wanted to have a clean slate.  I wanted everything to be out in the open.
Unfortunately, he asked the questions before we got to the end of the interview where
I could tell him everything.  So I basically answered the questions at that time . . .  I was
waiting to voluntarily submit the information, which is what my intentions were at that
interview.

Id. at 62-63.           

During the hearing, the individual’s wife independently corroborated the fact that the individual planned
on disclosing everything concerning his illegal drug use at his PSI.  Id. at 70-71.  The individual states
that during his 2004 PSI he was fully open and honest about previous illegal drug use and his past
falsifications.  He realizes the gravity of his dishonesty and states that he will never lie about issues of
that nature again, no matter how insignificant they may seem to him at the time.   

After considering all the evidence in the record and assessing the credibility of the individual’s
testimony at the hearing, I conclude that the individual has not mitigated the security concern arising
from the repeated deliberate omission of significant information on his QNSPs and at his interview with
the OPM investigator.  First, during his PSI and at the hearing, the individual stated that he understood
the QNSP questions as well as the questions given by the OPM investigator, but he omitted significant
information anyway in order to maintain an access authorization.  The individual’s willingness to
conceal relevant information from the DOE in order to avoid adverse consequences is an action that is
unacceptable among access authorization holders.  See Personnel Security Hearing, 25 DOE ¶ 82,752
(1995) (affirmed by OSA, 1995).  Second, the individual was given several opportunities to fully
acknowledge his illegal drug use and chose not to be honest until he was questioned during his PSI.
Third, the individual maintained the falsifications for extended periods, the most recent being for over
a year.  He completed his QNSPs in May 2003 and June 1996, and spoke to an OPM investigator in
January 2004.  However, he did not correct his most recent falsification until September 2004, during
his PSI.  Fourth, not enough time has passed since the individual’s recent falsification to provide
significant evidence of rehabilitation or reformation from the falsification.  At the time of the hearing,
it was approximately ten months since the falsification was corrected.  That amount of time is not
sufficient evidence of reformation from falsification, especially taking into consideration the fact that
the individual did not come forward voluntarily to renounce his falsifications.  See Personnel Security
Hearing, Case No. TSO-0008, 29 DOE 
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¶____(2003) (individual maintained falsehoods on QNSP until confronted by personnel security
specialist in PSI one year later); Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823
(1999) (19 months since last falsification is insufficient evidence of reformation).  

In summary, this is a case of deliberate falsification.  The individual intended to hide the past from DOE
security, and he was not forthcoming in his PSI until questioned by the personnel security specialist.
Even though I believe the individual was very honest during the hearing and had planned on “coming
clean” during his PSI, nonetheless, not enough time has passed since his falsifications were uncovered
for me to find sufficient mitigation of the Criterion F charge.   Accordingly, I find that the individual
has failed to mitigate the security concerns raised by Criterion F.

C.  Criterion L

As stated earlier, Criterion L relates to information indicating that an individual has engaged in unusual
conduct or is subject to circumstances which tend to show that he is not honest, reliable, or trustworthy;
or which furnishes reason to believe that he may be subject to pressure, coercion, exploitation or duress
which may cause him to act contrary to the best interests of national security.  10 C.F.R. § 710.8(l).

In the present case, the DOE reiterates the fact that the individual knew it was against DOE’s policy
to use illegal drugs while holding a DOE security clearance and falsified information concerning his
use.  The DOE must be able to rely on persons who are granted access authorization to be honest and
reliable.  We have stated on numerous occasions that conduct involving questionable judgment,
unreliability, untrustworthiness, lack of candor, dishonesty, or failure to obey laws and follow rules and
regulations raises a concern that the individual may not safeguard classified information.  Based on the
foregoing, I cannot find that the individual has mitigated the Criterion L concerns at this time.

V. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raised a doubt regarding
the individual’s eligibility for an access authorization under Criteria K, F and L.  While I find that the
Criterion K security concerns have been sufficiently mitigated, I find insufficient evidence in the record
to resolve the security concerns raised by the Criteria F and L derogatory information.

Therefore, I cannot conclude that restoring the individual’s access authorization would not endanger
the common defense and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the individual’s access authorization should not be
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restored.  The parties may seek review of this Decision by an Appeal Panel under the regulations set
forth in 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date:    February 7, 2006      



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 
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subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.

September 28, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 6, 2005

Case Number: TSO-0221

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual should be granted access authorization.   As discussed
below, I find that access authorization should not be granted in
this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
statement of the derogatory information causing the security
concern.  

The Notification Letter indicated that in a June 2004 random drug
screen, the individual tested positive for
amphetamines/methamphetamines.  This is a security concern under 10
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2/ Both test results were issued on June 24, 2004.  

C.F.R. § 710.8(k)(Criterion K), which pertains to use of illegal
substances.  The Notification Letter further indicates that in May
2003, the individual signed a certification in which he promised to
refrain from using or being involved with illegal drugs as long as
he maintained a security clearance.  Violation of this promise is
a security concern under 10 C.F.R. § 710.8(l) (Criterion L), which
relates to trustworthiness and reliability, or violation of any
commitment or promise upon which DOE previously relied to favorably
resolve an issue of access authorization eligibility.   

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer, in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  

Prior to the hearing, the following evidence was presented.  On
June 16, 2004, the individual participated in a random drug screen
conducted by his employer, a DOE contractor.  That day was his last
day on the job with this particular DOE contractor.  The results of
that screen were positive for amphetamines/methamphetamines.  The
very next day, June 17, the individual participated in a drug
screen conducted by his new employer, another DOE contractor.  The
results of that screen indicated that “no evidence of substance
abuse was found.” Individual’s Submission of July 6, 2005.  2 

In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
then convened.  At the hearing, the individual testified on his own
behalf, and presented the testimony of his wife.  The DOE Counsel
presented the testimony of the operations manager/certifying
scientist for the laboratory that performed a drug test for the
individual. 

II.  Hearing Testimony and Documentary Evidence 

A.  Documentary Evidence

The individual presented some additional evidence regarding drug
testing.  Specifically, he submitted the results of several drug
tests administered in 1999 and subsequent to the June 16 positive
test.  All results were negative for controlled substances.
Individual’s Submission of July 6, 2005; Individual’s Hearing
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3/ Tab G was submitted via E-mail on July 14, 2005, prior to the
hearing.

4/ Cyclobenzaprine is a generic form of “Flexeril.” Ranitidine is
a generic form of “Zantac.”  Tr. at 53. 

Exhibit A.  He also submitted a July 22, 2004 letter from his
personal physician stating that “Entex” (pseudoephedrine) was
prescribed for the individual about 18 months prior to the positive
drug test, and that the individual “recently” used this medication
for sinus problems.  In the letter, the physician stated that this
substance could “result in a false positive urine toxicology screen
using the immunoassay technique.  If there is any question then a
gas chromatography/mass spectrometry technique should be employed
. . . they tell me that false positives do not occur with that
test.”  Individual’s Hearing Exhibit B.  

The DOE counsel submitted the underlying drug test information for
the individual’s June 16 and June 17 tests.  DOE Hearing Exhibit
(Tabs A through G). 3

B.  Hearing Testimony

1.  The Individual 

The individual denies that he used amphetamines/methamphetamines
illegally.  He states that, in addition to the “Entex” mentioned by
his physician, he was using the following medications at the time
of the drug tests: Sudafed, Allegra and Vick’s nasal spray for
allergies; ranitidine, a heartburn medication; and cyclobenzaprine,
a muscle relaxant.4  Tr. at 8-12.  He contends that these
medications could have produced the positive result on June 16.  He
also points to the drug test results that he has submitted, all
showing negative results for illegal drugs.  He maintains that
these negative test results corroborate his assertion that he does
not use illegal drugs.  Tr. at 72-80. 

2.  The Individual’s Wife

The individual’s wife testified that the individual was formerly a
user of illegal drugs, but she believed that about 12 years ago he
firmly committed to giving up using illegal drugs.  She suggested
that the positive drug test might have been caused by a
contaminated  sample.  Tr. at 58-63.  
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5/ The cut-off for amphetamines is also 500.  In this case the
individual was below the cut-off for amphetamines.  Tr. at 40.

6/ The “D” form  produces a greater effect on the central nervous
system than the “L” form. 

3.  The Certifying Scientist 

The Certifying Scientist (CS) testified that she is employed by the
laboratory that performed the individual’s June 16 drug test.  She
stated that her role as CS is “making sure that all of the data
that comes through into the certifying room from the analytical
side is valid and correct, and meets all of our QC [quality
control] and other requirements before it’s released in the
computer to the clients.”  Tr. at 25.  

The CS gave a detailed description of the protocol for taking the
sample and the ensuing chain of custody.  Tr. at 27-32; 41-43.  She
testified that her review showed nothing irregular in the
collection or chain of custody.  Tr. at 43.  

She then discussed the test results for the June 16 drug test.  She
indicated that the first test on a sample is performed by the
immunoassay method.  A result over 100 is considered positive in
this phase.  In this case, the individual’s result was 105.6, which
was therefore positive.  Tr. at 33-34.  

According to the CS, once there is a positive result in the
immunoassay phase, the sample is immediately sent for confirmation
screening using a gas chromatography/mass spectrometry (GC/MS) test
method.  This method separates amphetamines and methamphetamines,
and establishes levels for each.  The test result for the
individual showed 238 nanograms per milliliter (ng/mL) for
amphetamines and 783 ng/mL for methamphetamines.  The cut-off for
methamphetamines is 500 ng/mL.  Therefore, the individual had a
positive result for methamphetamines.5  Tr. at 39-40.  

The CS testified that a “D & L” analysis was then performed to
establish the type of methamphetamine that was present in the
individual’s sample.  This analysis evaluates whether the form of
the methamphetamine detected was the “L” form, which is found in
the over the counter product Vick’s inhaler, or the “D” form, which
is available legally as a prescription drug, or illegally, in so-
called “street drugs.” 6  



- 5 -

7/ The CS indicated that from the test result itself, there was
no way of ascertaining whether the individual consumed
additional liquid for the purpose of circumventing accurate
test results, or whether the amount he consumed was
“abnormal.”  However, she stated that, in any case, the second
urine sample was much more dilute than the first.  Tr. at 53.
The CS also stated that since the individual’s test result was
negative for June 17, the actual numeric values in the screen
were not reported.  Tr. at 51. 

In this case, the results of the D & L screen showed that the type
of methamphetamine in the individual’s system was almost entirely
of the “D” type, and not the over the counter “L” type.   The CS
testified that the D & L analysis ruled out the possibility that
the individual’s positive drug test was caused by his use of the
Vick’s inhaler.  She further testified that the other medications
the individual referred to, Sudafed, Allegra, ranitidine, and
cyclobenzaprine, are unrelated to amphetamines and
methamphetamines.  She stated that these drugs would either not
contribute to a positive test result or would be screened out in
the GC/MS or D & L tests.  Tr. at 45, 52-53, 83.  She further
indicated a false positive due to the Entex would be eliminated in
the GC/MS test.  Tr. at 80.   

The CS then  discussed the individual’s creatine level.  This test
shows the dilution level of the urine sample.  The lower the
number, the more dilute the sample.  She pointed out that in the
individual’s June 16 drug test, his creatine level was 108.2
milligrams per deciliter.  This level was in the normal range.  Tr.
at 35-36.  The CS then noted that the creatine level in the
individual’s June 17 sample was 46.4.  She stated that while this
is still in the acceptable range, the creatine level was less than
half of the level of the previous day’s sample.  Tr. at 48-49.  The
CS stated that the low creatine level could be induced by drinking
large amounts of water.  She further stated that “if you drink
enough water to reduce your creatine level, you’re also reducing
the drug content that could be contained in your urine.  So the day
before, he had a combined amphetamine/methamphetamines value of
around a thousand nanograms per ml, which enabled him to screen
positive, but the next day with the creatine level of about half of
that, you could expect that his drug level in his urine would also
be about half of that.  And as a result, he did not then screen
positive for amphetamines on their immunoassay test [because the
level fell below the thousand nanograms per milliliter cutoff].” 7

Tr. at 49.  
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The CS further pointed out that the individual’s combined
amphetamines (238) /methamphetamines (783) values totaled 1021, and
that this is just slightly above the 1000 ng/mL cut off for this
screen.  The CS also stated that “amphetamine does not stay in your
system for all of that long of a period,” and that the metabolic
life is about two to four days.  Tr. at 50.  She testified that “if
you’re very close to the cutoff, and then you wait an entire 24
hours, then it’s very likely you’ll be below the cutoff.  When you
add the fact that he drank enough water to dilute creatine to about
half of what it was the day before, then you’re in a situation
where you very likely won’t screen positive, and in this case, he
did not.”  Tr. at 50-51. 

III.  Applicable Standards

In these personnel security review cases, the burden is on the
individual to come forward at the hearing with evidence to convince
the DOE that granting or restoring his access authorization "would
not endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Therefore, once a security concern has been found to exist, the
individual must provide evidence to rebut, refute, explain,
extenuate or mitigate that concern.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  Thus, in a case where there is
evidence of a positive drug test, an affected individual must
provide convincing evidence mitigating the security concerns
related to the illegal drug use.  Personnel Security Hearing (VSO-
0216), 27 DOE ¶ 82,781 (1998).  

IV.  Analysis

The issue in this case is whether the individual has mitigated the
Criteria K and L concerns by demonstrating that the June 16
positive drug test was incorrect or by demonstrating some reason
for a positive June 16 drug test which does not give rise to a
security concern.  The individual has raised the following
responses to the charges in the Notification Letter.  He maintains
that the inconsistent results of the two tests suggest that the
June 16 test must be erroneous.  He contends that the medication
that he was taking at the time could have produced the positive
test.  He suggests that there may have been some irregularity in
the collection or handling of his sample.  
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8/ The individual’s wife testified that the time period between
the two tests was slightly less than 24 hours.  Tr. at 63.  I
do not see any reason to believe that these few hours make any
difference in this case. 

9/ I invited the individual to consult with his personal
physician to review whether he was using any other medication
at the time that might have resulted in the positive screen,
and to submit additional information on this issue prepared by
his physician.  Tr. at 65, 77, 91-92.  The individual did not
file anything further on this point. 

A.  Inconsistent Test Results 

The CS testified clearly and persuasively that the inconsistent
test results do not raise an alarm and can be explained by several
factors.  First, the individual’s positive test level was just over
the 1000 ng/mL cut off, and there was a period of about 24 hours
between the two tests.8  She believed that this time period was
sufficient to allow the amphetamine level to fall below the 1000
ng/mL cut off point on the immunoassay test.  Second, the CS
testified that the individual’s creatine level was half that of the
previous day, indicating that his urine sample for the second test
was much more dilute than that for the first test.  This also would
have reduced the concentration of amphetamines/methamphetamines in
the individual’s urine sample and could produce a negative test
result in the second immunoassay test.  The individual has not
brought forward any evidence to suggest that the testimony of the
CS is incorrect.  I am therefore convinced that the inconsistency
between the June 16 and June 17 tests does not indicate any error
in either test.  

B.  Individual’s Medications

I am also persuaded by the testimony of the CS that the
individual’s use of Vick’s nasal spray did not cause the positive
test.  I believe that the D & L screen that she described put that
contention to rest.  I am also persuaded that the “Entex”
(pseudoephedrine), a prescription medication that the individual
may have been using around the time of the test, also did not cause
the positive reaction.  Tr. at 79.  Similarly, I find that neither
Allegra, nor cyclobenzaprine, nor Sudafed caused the positive test
result.  Tr. at 52-53, 80, 88.  The testimony of the CS convinces
me that the individual’s medications for heartburn did not cause
the positive test.  Tr. at 52-53.  Thus, there is no evidence that
any of the medications used by the individual at the time of the
positive drug screen could have produced that result. 9
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C.  Irregularity in Handling the Sample

The individual does not provide any reason or evidence to support
the contention that an irregularity in the collection or handling
of his sample produced a false positive.  Quite the contrary, the
evidence in this case strongly indicates that the collection of the
individual’s sample and the chain of custody were performed with
care and attention to the appropriate protocols.  Tr. at 27-32, 43.
See also DOE Hearing Exhibit, Tabs B, D, and E. 

In sum, the individual has not brought forth any evidence to
support his contention (i) that the inconsistent June 16 and 17
drug tests suggest that the positive test was erroneous; (ii) that
any of the medications he was taking could have produced the
positive test; or (iii) that there was any irregularity in the
handling of his sample.  The individual’s submission of several
negative drug tests simply does not overcome the other evidence in
this case.  Accordingly, I find that the individual has not
resolved the Criterion K concerns raised by the positive drug test.
For these reasons, the Criterion L security concerns, related to
the individual’s promise to refrain from involvement with illegal
drugs while holding a security clearance, have also not been
resolved.  

V.  CONCLUSION

As the foregoing indicates, the individual has not resolved the
Criteria K and L security concerns cited in the Notification
Letter.  It is therefore my decision that restoring this
individual’s access authorization is not appropriate at this time.

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: September 28, 2005



*  The original of this document contains information which is subject to withholding from 
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XXXXXX’s. 

October 4, 2005 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 6, 2005 
 
Case Number:  TSO-0223 
 
This decision concerns the eligibility of xxxxxxx xxxxxxxxxx(hereinafter referred to as "the 
Individual") to obtain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  This decision considers whether, on the basis of the evidence in 
this proceeding, the Individual's access authorization should be restored.  For the reasons stated 
below, I find that the Individual's access authorization should not be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual who has been diagnosed with Alcohol Dependence.  
DOE Exhibit 9 at 9.  The events leading to this proceeding began on the morning of March 25, 
2004, when a co-worker reported that the Individual appeared to be inebriated at work.  The 
Individual was then referred to her employer’s medical department.  The medical department 
apparently attempted to administer a breathalyzer test to the Individual but was unable to obtain 
a valid reading.  Statement of Charges at 1.  The medical department then obtained the 
Individual’s consent to perform a blood test in order to determine her Blood Alcohol Level 
(BAL).  The blood test indicated that the Individual’s BAL was .255.  The Individual was then 
driven home.2  The next morning, the Individual’s employer asked her to return to the medical 
department to undergo a breathalyzer test.  The Individual complied with this request.  That test 
indicated that she had a BAL of .129 on the morning of March 26, 2004.  The Local Security 
Organization (LSO) had previously received information indicating that the Individual had been 
arrested for Driving While Intoxicated (DWI) on December 17, 1988.  At the time of her DWI 
arrest, the Individual’s BAL was .23.  A personnel security interview (PSI) of the Individual was 

                                                 
1An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
 
2 The Individual had apparently driven herself to work that morning. 
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conducted on July 27, 2004.  The Individual was then asked to submit to an examination by a 
DOE Psychiatrist.  On September 30, 2004, a DOE Psychiatrist conducted a forensic psychiatric 
examination of the Individual.  In addition to conducting this examination, the DOE Psychiatrist 
administered a series of psychological tests to the Individual.  The DOE Psychiatrist also 
reviewed selected portions of the Individual=s security case file including the transcript of the 
PSI.  On October 3, 2004, the DOE Psychiatrist issued a report in which he stated that the 
Individual met the criteria for Alcohol Dependence, as set forth in Diagnostic and Statistical 
Manual of Mental Disorders IV-TR (DSM-IV-TR).  DOE Exhibit 9 at 9.  The DOE Psychiatrist, 
noting that the Individual was still drinking and continuing to deny that she had a drinking 
problem, further opined that the Individual was not sufficiently rehabilitated or reformed to 
resolve the security concerns raised by her alcohol dependence. 
 
An administrative review proceeding was initiated.  See 10 C.F.R. ' 710.9. The LSO then issued 
a letter notifying the Individual that it possessed information that raised a substantial doubt 
concerning her eligibility for access authorization (the Notification Letter).  The Notification 
letter alleges that the Individual has "been, or is, a user of alcohol habitually to excess, or has 
been diagnosed by a board-certified psychiatrist or a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse.@  10 C.F.R. ' 710.8(j) (Criterion J).  The 
Notification Letter also alleges that the Individual has: Aan illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a 
significant defect in judgment or reliability.@  10 C.F.R. ' 710.8(h) (Criterion H).  
 
The Individual filed a request for a hearing in which she made a general denial of the allegations 
contained in the Notification Letter.  This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA) who appointed me as Hearing Officer. 
 
A Hearing was conducted on August 2, 2005, in order to provide the parties with an opportunity 
to submit testimony, physical evidence and oral argument.  At the Hearing, the LSO presented 
one witness: the DOE Psychiatrist.  The Individual presented two witnesses:  a co-worker and 
her union steward.  The Individual also testified on her own behalf.   
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
§710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the  
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motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
After conducting a forensic psychiatric examination, administering a series of six psychological 
evaluation tests and reviewing selected portions of the Individual’s security file, the DOE 
Psychiatrist diagnosed her with “Alcohol Dependence, possibly in early, partial, remission.”3  DOE 
Exhibit 9 at 8-9.  The DOE Psychiatrist testified that the Individual met the criteria for Alcohol 
Dependence, set forth in the American Psychiatric Association’s Diagnostic and Statistical 
Manual, Fourth Edition-Text Revision (DSM-IV TR).  Transcript of Hearing (Tr.) at 19.  The 
DSM-IV TR defines Alcohol Dependence as  

 
A maladaptive pattern of alcohol use leading to clinically significant impairment or distress, as 
manifested by three (or more) of the following, occurring at any time in the same 12 month 
period: 

 
(1) tolerance, as defined by either of the following: 

(a) a need for markedly increased amounts of [alcohol] to achieve intoxication or 
desired effect 

(b) markedly diminished effect with continued use of the same amount of [alcohol] 
(2) withdrawal, as manifested by either of the following: 

(a) the characteristic withdrawal syndrome for [alcohol]. .. 
(b) [alcohol] is taken to relieve or avoid withdrawal symptoms 

(3) [alcohol] is often taken in larger amounts or over a longer period than was originally 
intended 

(4) there is a persistent desire or unsuccessful efforts to cut down or control [alcohol] use 
(5) a great deal of time is spent in activities necessary to obtain [alcohol] (e.g., visiting 

multiple doctors or driving long distances, use the substance …, or recover from its 
effects 

(6) important social, occupational, or recreational activities are given up or reduced because 
of [alcohol] use 

(7) the [alcohol] use is continued despite knowledge of having a persistent or recurrent 
physical or psychological problem that is likely to have been caused or exacerbated by 
[alcohol] . . . 

 
DSM-IV TR at 197, 213.  The DOE Psychiatrist testified the Individual exhibited five of the seven  

                                                 
3 The six psychological instruments applied to the Individual were (1) the Zung Depression Scale, 
(2) the Hamilton Anxiety Rating Scale, (3) the Yale-Brown Obsessive Compulsive Screener, (4) 
the Mood Disorder Questionnaire (5) the Mini-Patient Health Survey (MPHS), and (6) the 
Personality Assessment Inventory.  DOE Exhibit 9 at 7.    
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criteria: specifically criteria 1, 3, 4, 6, and 7.  Tr. at 19-22.  The DOE Psychologist’s findings that the 
Individual met these criteria are based upon a number of factors.  The DOE Psychiatrist relied upon 
the Individual’s ability to operate a motor vehicle with a BAL reading of .255 as evidence of 
tolerance (DSM-IV TR Criterion 1).  Tr. at 19-20.  The DOE Psychiatrist’s finding that the 
Individual has often used alcohol in larger amounts or over a longer period of time than originally 
intended was based upon the Individual’s response to a question in the MPHS (DSM-IV TR 
Criterion 3).  Tr. at 20.  The DOE Psychiatrist’s findings that the Individual has a persistent desire or 
unsuccessful efforts to cut down or control her alcohol use (DSM-IV TR Criterion 4) were based 
upon her statements to the DOE Psychiatrist indicating that her friends had previously expressed 
concern about her alcohol use.  Tr. at 20-21.  The DOE Psychiatrist’s finding that the Individual had 
given up or reduced important social, occupational or recreational activities because of her alcohol 
use (DSM-IV TR Criterion 6) was based upon the Individual’s response to a question in the MPHS.  
Tr. at 22.  The DOE Psychiatrist’s finding that the Individual’s alcohol use has continued despite her 
knowledge of having a recurrent physical or psychological problem that is likely to have been 
caused or exacerbated by such use is based largely upon that information in the record showing that 
the Individual returned to work under the influence of alcohol the day after being sent home from 
work because of her alcohol intoxication.  Tr. at 22.  
  
The DOE Psychiatrist’s opinion that the Individual is Alcohol Dependent provided the LSO with an 
appropriate basis for invoking Criteria H and J.  A finding of derogatory information does not, 
however, end the evaluation of evidence concerning the individual=s eligibility for access 
authorization.  See Personnel Security Hearing (Case No. VSO-0244), 27 DOE & 82,797 (affirmed 
by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26 DOE & 82,794 (1997),  aff=d, 
Personnel Security Review (Case No. VSA-0154), 27 DOE & 83,008 (affirmed by OSA, 1998).  In 
the end, like all Hearing Officers, I must exercise my common sense judgment in deciding whether 
the Individual=s access authorization should be restored after considering the applicable factors 
prescribed in 10 C.F.R. ' 710.7(c). Therefore, I must determine whether the Individual has submitted 
sufficient evidence of rehabilitation or reformation to resolve the security concerns raised by her 
alcohol dependence.  After considering all of the evidence in the record, I find that she has not.  
 
In his Report, the DOE Psychiatrist contended that, in order to establish rehabilitation from her 
alcohol dependence, the Individual must: 
 

Produce documented evidence of attendance at Alcoholics Anonymous for a 
minimum of 150 hours with a sponsor, at least three times a week, for a minimum of 
one year and be completely abstinent from alcohol for minimum of 1 year after 
completing this program; i.e. two years of abstinence; or, 
 
Satisfactorily complete a minimum of 50 hours of a professionally led, alcohol abuse 
treatment program, for a minimum of six-months, including what is called “aftercare” 
and be completely abstinent from alcohol for a minimum of one and one-half years 
following the completion of this program; i.e. two years abstinence. 

 
Psychiatrist=s Report at 10-11 (emphasis in the original).  In his Report, the DOE Psychiatrist further 



 -5-

contended that, in order to establish reformation from his substance related disorders, the Individual 
must either:  A(1) [Complete one of the two] rehabilitation programs listed above, then two years of 
absolute [sobriety], or (2) [Complete] three years of absolute sobriety. . .@  Id.  The Individual has not 
met any of the criteria for rehabilitation or reformation.      
 
The Individual now admits that her drinking has been problematic in the past.  Tr. at  51, 53, 76, and 
78.4  The Individual apparently does not, however, acknowledge the diagnosis of alcohol 
dependence, or the severity of her illness.  See DOE Exhibit 9 at 9.  At the Hearing the Individual 
repeatedly testified that she believes that she does not currently have a problem with alcohol.  Tr. at 
69-70, 74, 76.        
 
The Individual claims to have taken several actions to address her drinking, including attending AA, 
Tr. at 58-61, obtaining an AA sponsor, PSI at 103, seeing a clinical psychologist (Clinical 
Psychologist), and reducing her drinking, PSI at 104.5  The Individual further notes that she has been 
subject to random testing for alcohol use at her work place and that each of these random tests has 
been negative.  Tr. at 65-66, 76.  At the Hearing, she indicated that she had decided to quit using 
alcohol.  Tr. at 55-56, 67-69, 73, 77.   
 
However, the Individual discontinued participation in AA after approximately four months and no 
longer has a sponsor.  Tr. at 70; DOE Exhibit 9 at 3, 6.  She saw the Clinical Psychologist only three 
or four times.  Tr. at 53; DOE Exhibit 9 at 3.  As of the date of the Hearing, the Individual was not 
receiving any treatment for alcoholism or attending AA.  Tr. at 70.  Most importantly, the Individual 
had consumed alcohol within a month of the hearing.  Tr. at 54, 67.  
 
The record conclusively establishes that the Individual is alcohol dependent and is without any 
significant evidence of reformation or rehabilitation.  The Individual has therefore failed to resolve 
the security concerns raised by the Individual=s alcohol dependence.    
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security concerns 
raised under Criteria J and H.  Therefore, the Individual has not demonstrated that restoring her 
security clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, it is my opinion that the Individual's access authorization should not 

                                                 
4 During the July 27, 2004 PSI, the Individual repeatedly denied that she had any problems with 
alcohol.  Transcript of PSI at 58-59, 88-89, and 103.  During her psychiatric examination, she 
continued to assert that she did not have a problem with alcohol.  DOE Exhibit 9 at 6. 
 
5 The Individual has repeatedly asserted that the Clinical Psychologist told her she didn’t have a 
problem with alcohol.  However, the Individual did not offer the Clinical Psychologist’s testimonial 
or written confirmation of this assertion.  The Individual did submit medical records obtained from 
the Clinical Psychologist.  The medical records did not substantiate the Individual’s claim that the 
Clinical Psychologist had informed her she did not have a problem with alcohol.  
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be granted at this time. The Individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 4, 2005 
  

 



*  The original of this document contains information which is subject to withholding from 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 6, 2005 
 
Case Number:  TSO-0224 
 
 
 
This decision concerns the eligibility of XXXX X XXXXX(hereinafter referred to as "the 
Individual") to retain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  This decision considers whether, on the basis of the evidence in 
the record, the Individual's access authorization should be restored.  For the reasons stated below, 
I find that the Individual's access authorization should not be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual who has been diagnosed with Pathological Gambling.  
DOE Exhibit 9 at 7-8.  The Individual filed for Bankruptcy on March 17, 2004.  The Individual 
reported the bankruptcy filing to the Local Security Office (LSO) the following day.  A 
personnel security interview (PSI) of the Individual was conducted on June 9, 2004.  The 
Individual was then asked to submit to an examination by a DOE Psychiatrist.  On August 19, 
2004, a DOE Psychiatrist conducted a forensic psychiatric examination of the Individual.  In 
addition to conducting this examination, the DOE Psychiatrist administered a series of 
psychological tests to the Individual.  The DOE Psychiatrist also reviewed selected portions of 
the Individual=s security case file including the transcript of the PSI.  On August 19, 2004, the 
DOE Psychiatrist issued a report in which he stated that the Individual met the criteria for 
Pathological Gambling, as set forth in Diagnostic and Statistical Manual of Mental Disorders IV-

                                                 
1An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
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TR (DSM-IV-TR).  DOE Exhibit 9 at 7-8.  The DOE Psychiatrist, noting that the Individual was 
still gambling, further opined that the Individual was not sufficiently rehabilitated or reformed to 
resolve the security concerns raised by his pathological gambling. 
 
Accordingly, an administrative review proceeding was initiated.  See 10 C.F.R. ' 710.9. The 
LSO then issued a letter notifying the Individual that it possessed information that raised a 
substantial doubt concerning his eligibility for access authorization (the Notification Letter).  The 
Notification letter alleges that the Individual has: Aan illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a 
significant defect in judgment or reliability.@  10 C.F.R. ' 710.8(h) (Criterion H).  The 
Notification Letter also alleges that the Individual has: Aengaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.  Such conduct or circumstances include, but are not limited to, a 
pattern of financial irresponsibility . . .@  10 C.F.R. ' 710.8(l) (Criterion L). 
 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter.  This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
I conducted a Hearing on August 2, 2005, in order to provide the parties with an opportunity to 
submit testimony, physical evidence and oral argument.  At the Hearing, the LSO presented one 
witness: the DOE Psychiatrist.  The Individual presented no witnesses.  However, the Individual 
testified on his own behalf.   
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
§710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
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III.  FINDINGS OF LAW AND FACT 
 
The Individual does not dispute the charges against him set forth in the Notification Letter.  After 
conducting a forensic psychiatric examination, administering a series of six psychological 
evaluation tests and reviewing selected portions of the Individual’s security file, the DOE 
Psychiatrist issued a report in which he diagnosed him with “Pathological Gambling”2  DOE 
Exhibit 9 at 7-8.  The DOE Psychiatrist also testified that the Individual met the criteria for 
Pathological Gambling, set forth in the DSM-IV TR.  Transcript of Hearing (Tr.) at 19.  The DSM-
IV TR defines Pathological Gambling as  

 
Persistent and recurring maladaptive gambling behavior as indicated by five (or more) of the 
following: 

 
(1) is preoccupied with gambling(e.g., preoccupied with reliving past gambling experiences, 

handicapping or planning the next venture, or thinking of ways in which to get money to 
gamble) 

(2) needs to gamble with increasing amounts of money in order to achieve the desired 
excitement 

(3) has repeated unsuccessful efforts to control, cut back, or stop gambling 
(4) is restless or irritable when attempting to cut down or stop gambling 
(5) gambles as a way of escaping from problems or of reliving a dysphoric mood (e.g., 

feelings of helplessness, guilt, anxiety, depression) 
(6) after losing money gambling, often returns another day to get even (“chasing one’s 

losses”) 
(7) lies to family members, therapist, or others to conceal the extent of involvement with 

gambling 
(8) has committed illegal acts such as forgery, fraud, theft, or embezzlement to finance 

gambling 
(9) has jeopardized or lost a significant relationship, job, or educational or career opportunity 

because of gambling 
(10) relies on others to provide money to relieve a desperate financial situation caused by 
gambling 

 
DSM-IV TR at 674.3  The DOE Psychiatrist’s Report concluded that the Individual exhibited eight 

                                                 
2 The six psychological instruments applied to the Individual were (1) the Zung Depression Scale, 
(2) the Hamilton Anxiety Rating Scale, (3) the Yale-Brown Obsessive Compulsive Screener, (4) 
the Mood Disorder Questionnaire (5) the Mini-Patient Health Survey (MPHS), and (6) the 
Personality Assessment Inventory.  DOE Exhibit 9 at 5.  

 
3 In order to constitute Pathological Gambling, the gambling behavior cannot be better accounted 
for by a Manic Episode.  DSM-IV TR at 674. 
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of the ten criteria: specifically criteria 1-7, and 10.  DOE Exhibit 9 at 7.  At the Hearing, the DOE 
Psychiatrist reiterated his opinion that the Individual engages in Pathological Gambling.  The 
Individual does not dispute this diagnosis.  At the time of the psychiatric examination, the Individual 
admitted that he had “a problem with gambling.”  DOE Exhibit 9 at 4. At the Hearing, the Individual 
again admitted that he has a gambling problem.  Tr. at 5, 7-8, and 11-12.  Nor does the Individual 
deny that his gambling caused him to exhibit a pattern of financial irresponsibility.  The Individual 
acknowledged spending up to $300 a week on gambling.  PSI at 30.  In some weeks, the Individual 
lost over $1,000 gambling.  PSI at 31-32.  The Individual apparently gambled his way into 
substantial credit card debt.  PSI at 107.  At the time of the PSI, he still owed both Federal and State 
taxes.  PSI at 63-64.  As a result of his gambling, he experienced severe financial difficulties which 
required him to file for bankruptcy on March 17, 2004.  PSI at 10, 14, 16-17, 19, and 102.   
 
Emotional, mental, and personality disorders can cause a significant defect in an individual’s 
psychological, social and occupational functioning.  These disorders are of security concern because 
they may indicate a defect in judgment, reliability, or stability.  An individual who is financially 
overextended is at risk of having to engage in illegal acts to generate funds.  Financial problems that 
are linked to gambling, are of particular concern.  Accordingly, the LSO has an appropriate basis for 
invoking Criteria H and L.   
 
A finding of derogatory information does not, however, end the evaluation of evidence concerning 
the individual=s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-
0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-
0154), 26 DOE & 82,794 (1997),  aff=d, Personnel Security Review (Case No. VSA-0154), 27 DOE & 
83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I must exercise my common 
sense judgment in deciding whether the Individual=s access authorization should be restored after 
considering the applicable factors prescribed in 10 C.F.R. ' 710.7(c). Therefore, I must determine 
whether the Individual has submitted sufficient evidence of rehabilitation or reformation to resolve 
the security concerns raised by his Pathological Gambling.  After considering all of the evidence in 
the record, I find that he has not.  
 
In his Report, the DOE Psychiatrist contended that, in order to establish rehabilitation from his 
Pathological Gambling, the Individual must either: 
 

(1) [B]an himself from all of the [local] casinos and produce documented evidence of 
attendance at Gambler’s Anonymous for a minimum of 150 hours with a sponsor, at 
least once a week, for a minimum of one year and be completely abstinent from 
gambling for minimum of one year after completing this program; i.e. two years of 
abstinence; or, 
 
(2) [B]an himself from all of the [local] casinos and satisfactorily complete a 
minimum of 50 hours of a professionally led, gamblers abuse treatment program, for 
a minimum of six-months, including what is called “aftercare” and be completely 
abstinent from gambling for a minimum of one and one-half years following the 
completion of this program; i.e. two years abstinence. 
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Psychiatrist=s Report at 7-8 (emphasis in the original).4  In his Report, the DOE Psychiatrist further 
contended that, in order to establish reformation from his Pathological Gambling, the Individual 
must either: (1) complete one of the two rehabilitation programs listed above, then two years of 
absolute abstinence from gambling, or (2) complete three years of absolute abstinence from 
gambling  DOE Exhibit 9 at 8.     
 
The Individual has taken action to have himself permanently excluded from casinos.  The Individual 
submitted a letter from the State Gaming Commission indicating that the Individual requested to be, 
and has been, placed on the State Gaming Commission’s List of Disassociated Persons, which 
permanently bans him from entering any of the state’s casinos.5  In addition, the Individual 
submitted a copy of a “Request for Self-Exclusion” that he filed with Harrah’s Casinos excluding 
him from Harrah’s Casinos nationwide.  The Individual also testified that he has submitted similar 
self-exclusion requests with three other casino companies.  Tr. at 18.  The Individual further testified 
that he had only gambled on one occasion since November 2004.  Tr. at 17 and 20.  Finally, the 
Individual testified he intended to join Gamblers Anonymous.  Tr. at  14, and 16-18.  
 
However, the Individual’s actions addressing his gambling problems fall far short of the very 
reasonable requirements set by the DOE Psychiatrist in his report for either rehabilitation or 
reformation.  At the time of the Hearing, the Individual had yet to seek treatment for his Pathological 
Gambling.  Tr. at 12,14, and 16-18.  Most importantly, the Individual admitted that he had gambled 
at a dog track just a few months prior to the Hearing.  Tr. at 20. 
 
The DOE Psychiatrist observed the Individual’s testimony.  At the conclusion of the Individual’s 
testimony, the DOE Psychiatrist was called to testify.  The DOE Psychiatrist testified that he 
remained concerned about the Individual’s failure to become involved in a treatment program, the 
revelation that the Individual had recently gambled, and the length of time it took before the 
Individual placed himself on the List of Disassociated Persons.  Tr. at 26. 
 
The record conclusively establishes that the Individual has been properly diagnosed with 
Pathological Gambling and is without sufficient evidence of reformation or rehabilitation.  The 
Individual has therefore failed to resolve the security concerns raised by his Pathological Gambling.  
  
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security concerns 
raised under Criteria H and L.  Therefore, the Individual has not demonstrated that restoring his 
security clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, it is my opinion that the Individual's access authorization should not 

                                                 
4 The DOE Psychiatrist further noted that “any future resumption of gambling would be evidence 
that the [Individual] is not showing adequate evidence of rehabilitation.”  DOE Exhibit 9 at 8.  
 
5 As a result, the Individual is subject to arrest if he enters any of the State’s casinos.  Tr. at 13. 
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be restored at this time. The Individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 13, 2005 

 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 

         
    September 21, 2005 
      
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 6, 2005 
 
Case Number:   TSO-0225 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred 
to as “the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” 1 A local DOE Security Office suspended the individual’s access 
authorization pursuant to the provisions of Part 710. In this Decision I will consider 
whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should be restored. 
 
I. Background 
 
The individual has been employed sporadically since high school by a DOE contractor in 
positions that have required him to maintain a security clearance. In April 2003, the 
individual executed a security form in which he revealed that he had used marijuana 
between August 2000 and May 2002. This revelation prompted the DOE to conduct a 
personnel security interview (PSI) with the individual in August 2004 to examine the 
extent of the individual’s use of illegal drugs. Unable to resolve the derogatory 
information surrounding the individual’s illegal drug use, the DOE suspended the 
individual’s access authorization and initiated formal administrative review proceedings.  
In a Notification Letter that it sent to the individual, the DOE explained that the 
individual’s use of illegal drugs while holding a DOE security clearance raised concerns 
under the security regulations codified at 10 C.F.R. § 710.8, subsections (k) and (l). 
(hereinafter referred to as Criteria K and L respectively).2   
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 

2  Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established 
pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, 
amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to 
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Upon his receipt of the Notification Letter, the individual filed a written response to the 
Notification Letter and exercised his right under the Part 710 regulations by requesting an 
administrative review hearing. On April 11, 2005, the Director of the Office of Hearings 
and Appeals (OHA) appointed Kent S. Woods as the Hearing Officer in this case. 
Because of an unforeseen conflict, Mr. Woods could not conduct the hearing in this case.  
On July 6, 2005, the OHA Director reassigned the case to me and designated me as the 
Hearing Officer. Soon after my appointment, I conducted the administrative review 
hearing in the case. 
 
At the hearing, nine witnesses testified. The DOE did not call any witnesses. The 
individual presented his own testimony and that of eight witnesses. The DOE submitted 
nine exhibits into the record; the individual tendered two exhibits. On August 31, 2005, I 
received the hearing transcript (Tr.) at which time I closed the record in the case. 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization.  The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 
B.              Basis for the Hearing Officer’s Decision 

 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 

                                                                                                                                                 
dispense drugs in the practice of medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8 
(k). Criterion L relates in relevant part to information that a person has “[e]ngaged in any unusual conduct 
or is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; . . .” 10 C.F.R. § 710.8(l). 
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granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to an individual’s 
access authorization eligibility in favor of the national security. Id. 

 
III. Findings of Fact  
 
The individual had just turned XX in June 1998 when he completed security forms to 
obtain a DOE security clearance. Exhibit (Ex.) 7. Eight months later, in January 1999, the 
individual began working for a DOE contractor on a part time basis as a “co-op” high 
school student. Ex. 8.  During the summer of 1999, the individual converted to full-time 
work status. Id.  At the end of the summer, the individual returned his badge to the DOE 
contractor. In the fall of 1999, the individual entered college (College #1). While the 
individual was attending College #1, the DOE contractor listed him as a “casual 
employee” on its employment records. Ex. 8. The individual testified that he returned as a 
summer intern in the summer of 2000. Transcript of Hearing (Tr.) at 93-94. 3 According 
to the individual, he received a badge at the beginning of his employment and returned it 
to the DOE contractor at the end of the summer. Id.  
 
In the fall of 2000, the individual transferred to another college (College #2).  According 
to the record, the DOE contractor terminated the individual from its “casual status” rolls 
in December 2000 when he failed to maintain a 2.0 Grade Point Average in college. Tr. 
at 95.  When the individual’s employment was terminated, the DOE terminated the 
individual’s access authorization. Ex. 5 at 9. 
 
In May 2001, the individual completed security forms in anticipation of being rehired by 
the same DOE contractor that had previously employed him. Ex. 7. The DOE contractor 
rehired the individual on June 5, 2001 and at some point the DOE reinstated the 
individual’s security clearance.  Ex. 8.  The individual worked for the DOE contractor 
during the summers of 2001, 2002 and 2003. Id. The individual never retained physical 
possession of his badge after he left his summer internship positions with the DOE 
contractor. The individual had no assurance that he would be extended a summer 
internship during any summer.  Tr. at 126.  Neither the DOE nor the DOE contractor ever 
told the individual that his clearance remained in effect after he turned his badge in at the 
end of the summer.  Id. at 125. During the 2001, 2002 and 2003 academic years, the 
individual continued to attend College #2.  In the summer of 2003, the individual’s 
employer asked the DOE to upgrade the individual’s security clearance. Ex. 9. In 
anticipation of his employer’s request to the DOE, the individual completed some 
security forms, including a Questionnaire for National Security Positions (QNSP).  Ex. 6.  
Question 24 on the QNSP asks whether the applicant has used illegal drugs in the last 
seven years. Id. The individual responded affirmatively to that question and noted in the 
appropriate section of the form that he had used marijuana “less than 20” times between  

                                                 
3   According to the employment records of the DOE contractor, the individual was not listed as any kind of 
employee during the summer of 2000 or during anytime in 2000.  Ex. 8. The contractor’s records, however, 
show that the DOE contractor terminated the individual in December 2000, a fact that seems to suggest that 
the DOE contractor employed the individual sometime in 2000. Id. The seeming discrepancy in the DOE 
contractor’s records causes me to question the reliability of the information contained in Exhibit 8. 
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August 2000 and May 2002.4 Id.  The individual graduated from College #2 in 2004 and 
became a full-time employee of the DOE contractor that he had worked for sporadically 
for the previous five years. 
 
IV.        Analysis  
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing.  In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).5 After due 
deliberation, I have determined that the individual’s access authorization should be 
restored. I find that such restoration would not endanger the common defense and 
security and would be clearly consistent with the national interest. 10 C.F.R.  § 710.27(a). 
The specific findings that I make in support of this decision are discussed below. 
 
A.          Criterion K 
 
The Criterion K security concerns at issue here are predicated on statements made by the 
individual during a PSI conducted by the DOE in 2004.  Specifically, the individual told 
the Personnel Security Specialist that between 1999 and 2000, he used marijuana three or 
four times while attending College #1. In addition, the individual related that between 
2002 and 2003 he used marijuana four to ten times per month while attending College #2.  
The individual allegedly acknowledged that he was employed by a DOE contractor 
during these times.  Finally, the individual told the Personnel Security Specialist that he 
spent between $25.00 and $30.00 each time that he purchased marijuana between 2001 
and 2003.  
 
The individual claims that some of the factual allegations contained in the Notification 
Letter are incorrect.  Specifically, he contends that he did not consider himself employed 
by the DOE contractor when he used marijuana because he was not drawing a paycheck 
from the DOE employer. See Response to Notification Letter. Further, he contends that 
he did not spend $25.00 or $30.00 to purchase marijuana on each occasion that he used 
the illegal drug.  Id.  Rather, he claims that he contributed a few dollars towards the 
purchase of the marijuana each time that he used the drug. Id. In the aggregate, testified 
the individual, he may have spent $25.00 or $30.00 on marijuana during the period 2001 
to 2003. Tr. at 124. The individual also claims that he did not smoke marijuana four to 
ten times each month during his college career.  See Response to the Notification Letter. 
He contends that there were months during this time period when he did not smoke 
marijuana at all. Id. 
 

                                                 
4   During the PSI the individual voluntarily corrected the record regarding his last usage of marijuana when 
he related that he last smoked marijuana in the spring of 2003, not May 2002.  See Tr. at 33. 
5   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for his 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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At the hearing, one of the individual’s friends (Friend #4 infra) testified that he knew the 
individual at College #2. Tr. at 77. He testified that he observed the individual smoke 
marijuana one or two times and that he also smoked marijuana in college. Id. The friend 
related that sometimes the students would chip in money to get the marijuana while other 
times someone brought the marijuana to a party and shared it.  Id. at 81. 
 
With regard to the individual’s employment or lack thereof during the operative period, I 
observe that the contractors own records (Exhibit 8) do not reflect that the individual was 
employed even on a “casual status” in the fall of 2000, or the fall of 2001, two of the time 
periods during which the individual admits using marijuana. Moreover, the individual 
convinced me through his testimony and earnest demeanor that he did not consider 
himself to have been employed by the DOE contractor at any time when he was away at 
college. Hence, I find that the allegation in the Notification Letter that the individual used 
marijuana while employed by a DOE contractor is factually inaccurate.  
 
In addition, the individual and his friend also provided compelling testimony that 
convinced me that the individual only contributed a few dollars each time he used 
marijuana, not the $25.00 or $30.00 on each occasion. At the hearing, I questioned the 
individual extensively about his illegal drug use while he was in college.  Going semester 
by semester, I elicited credible information from the individual that convinced me his 
marijuana usage between August 2000 and the spring of 2003 ranged somewhere 
between 20 and 30 times on social occasions.  Tr. at 106.  As for why this information is 
at variance with the information that the individual provided during the PSI, I determined 
that, before responding to the questions posed to him, the individual did not carefully 
reflect at the PSI on a semester-by-semester basis about what he was doing.  
 
Despite these apparent factual inaccuracies in the Notification Letter, 6 it is undisputed 
that the individual knowingly violated the law when he used marijuana between August 
2000 and the spring of 2003. The focus of my analysis, therefore, is on whether the 
individual has presented sufficient evidence to mitigate the security concerns associated 
with his multiple use of marijuana over a two-year period.  
 
The Individual’s Testimony 
 
The individual testified that he first experimented with marijuana in the spring of 2000 
when he attended College #1. Tr. at 106. He related that he smoked the illegal substance 
two times during this period. Id. When he transferred to College #2, the individual 
claimed that he used marijuana “less than six times” in the fall of 2000. Id. The individual 
also admitted at the hearing that he used marijuana in the spring and fall of 2001, the 
spring and fall of 2002 and the spring of 2003. Id.  
 

                                                 
6   Based on the individual’s statements during the PSI, it was reasonable for the DOE to conclude that the 
allegations it set forth in the Notification Letter with regard to the individual’s illegal drug use were 
accurate. After carefully reviewing the transcript of the Personnel Security Interview in 2004 and 
considering the individual’s testimony and demeanor at the hearing, it is my opinion that the individual 
may not have listened attentively to the questions being posed by the Personnel Security Specialist before 
he responded to them.  The individual explained at the hearing that he thought that the DOE had called him 
to the PSI to verify information and give him his security clearance.  He stated that he was “unprepared to 
recall dates about his drug use” and “was totally unprepared” for the questions being “fired off” at him 
about his past marijuana use. Tr. at 103-104.   
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According to the individual, he has not used any illegal drug since the spring of 2003.  Id. 
at 110.  He ascribed his drug usage in college to immaturity. Id. at 123.  He testified that 
at the time he used drugs in college, he “didn’t give it [the illegality of the activity] a 
thought.” Id. at 123. The individual testified that he has learned a valuable lesson from 
this whole experience and takes responsibility for his past actions. Id. at 141, 143. He 
testified that he not only disclosed his past drug use voluntarily to the DOE but he has 
told his parents, his friends and bosses about the matter as well.  The individual also 
testified that when the DOE suspended his security clearance, he went to his employer’s 
Employee Assistance Program (EAP) and asked a counselor if he should enter a 
rehabilitation program to address the issue of his past drug use. Id. at 116.  According to 
the individual, the EAP counselor advised him that there was no reason for him to enter a 
rehabilitation program. 
 
The Father’s Testimony 
 
The individual’s father testified that his son moved back into his house in August 2004. 
Id. at 15. The father related that he has never seen his son smoke marijuana, has not seen 
any drugs or drug paraphernalia in his house and has never smelled any residue of 
marijuana smoke in his house. Id. at 17, 20. The father commented that his son now leads 
a “healthy lifestyle” and is quite involved with weight lifting. Id. at 21. The father 
testified that he does not condone the use of illegal drugs and did not know when his son 
was in college that his son was using marijuana. Id. at 21-23.  He concluded by stating 
that his son made a mistake and was unaware at the time of the impact that mistake could 
have on his life. Id. at 25. 
 
The Mother’s Testimony 
 
The individual’s mother testified that her son moved back home in anticipation of his 
working on a Master’s degree. Id. at 83. She related that she freely goes in and out of her 
son’s room and knows that there are no drugs or drug paraphernalia in her son’s room. Id. 
at 85.  She asserted that her son is very responsible.  Id. at 87. She believes her son’s 
statement that he will never use drugs again. Id. at 89. 
 
The Supervisor’s Testimony 
 
The individual’s current supervisor testified that the individual is an excellent worker. 7 
Id. at 45. The supervisor related that he was in the military for 13 years and served as the 
alcohol and drug coordinator for two and one-half years of his military tenure. Id. at 47-
49. As the alcohol and drug coordinator, the supervisor assessed soldiers for possible 
drug and alcohol abuse. He also taught a 30-day course while in the military on basic 
morality, character building, and leadership traits. Id. at 51. According to the supervisor, 
he has observed the individual in a number of settings, both personal and professional, 
and never suspected that the individual used illegal drugs. Id. at 48.  He opined that the 
individual comes from a family of good morals, ethics and strong character. Id. at 51. He 
added that he spoke to the individual about the individual’s past use of illegal drugs after  

                                                 
7  The same person supervised the individual when he was a high school co-op student for the same DOE 
contractor. 
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the individual told him of the suspension of the individual’s security clearance. Id. at 53.  
Based on his conversations with the individual, the supervisor believes that the individual 
learned “a lot about his mistake and will not repeat it.” Id. at 50. 
 
Friend # 1’s Testimony 
 
Friend #1 testified that he has known the individual for three years. Id. at 64. He related 
that he has frequent contact with the individual and sees him at a weekly game night at a 
local church. Id. at 64. He opined that it was “out of character” for the individual to use 
drugs. Id. at 69. 
 
Friend #2’s Testimony 
 
Friend #2 has known the individual since high school. Id. at 58. He lived in the same 
college dorm as the individual and the two went rafting together. Id. at 59. Friend #2 
testified that he has never seen the individual smoke marijuana. Id. at 60. He related that 
he attends a “game night” every Thursday at a local church with the individual. Id.  
 
Friend # 3’s Testimony 
 
Friend #3 has known the individual since 7th grade. Id. at 72. He testified that he sees the 
individual every weekend to play computer games, play pool, or go to barbecues. Id. He 
related that he has never seen the individual smoke marijuana. Id. at 75. 
 
Friend #4’s Testimony 
 
Friend #4 met the individual at College #2. Id. at 77. He observed the individual smoke 
marijuana on one or two occasions in college but has never seen him use illegal drugs 
since college. Id. He admitted that he also smoked marijuana while in college. Id. at 78. 
He testified that he and the individual smoked marijuana just because it was so prevalent 
in college. Id. at 79. He added that based on his observations of the individual during the 
times the individual smoked marijuana, the drug made the individual lazy. Id. The 
individual told Friend #4 that he does not intend to smoke marijuana anymore. Id. at 81. 
Friend #4 stated that he and the individual were playing pool one Friday afternoon when 
other pool players offered to give them some marijuana. Id. at 77.  According to Friend 
#4, both he and the individual declined the offer. Id. 
 
Hearing Officer Evaluation of Evidence 
 
In evaluating the totality of the circumstances surrounding the individual’s illegal drug 
use, I determined that the following factors did not augur in the individual’s favor. First, 
the individual’s willful disregard for the law by using illegal drugs is a serious matter. 
Second, the individual engaged in this illegal conduct on at least 20 and perhaps as many 
as 30 occasions (Tr. at 115) during a portion of his college career. Third, the individual’s 
conduct was both voluntary and knowing. 
 
Against these negative factors, I weighed the following positive ones. First, the individual 
voluntarily reported his use of illegal drugs to the DOE in 2003 when he executed his 
QNSP.  Second, through his testimony, the individual convinced me that he understands  
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the seriousness of his past misdeeds and is taking full responsibility for his actions. The 
individual’s current behavior demonstrates that he is now comporting himself in an 
honest, reliable, responsible and trustworthy manner. Third, the individual has told his 
parents, friend, and bosses about his illegal transgressions, a fact that appears to lessen 
his susceptibility to blackmail, coercion and undue duress. Fourth, the evidence 
convinced me that the individual’s youth and immaturity at the time he smoked the 
marijuana may have contributed to his poor decision to use illegal drugs. Fifth, the 
individual has not used illegal drugs for almost two and one-half years. The individual’s 
parents, friends, and supervisor provided persuasive testimony to corroborate the 
individual’s testimony on this point.  Sixth, the individual does not associate with persons 
who use drugs and provided convincing, corroborated testimony that he has recently 
declined an offer from strangers to smoke marijuana. Seventh, the individual has 
provided credible assurances that he will not use drugs in the future.  His assurances 
convinced me that his illegal conduct is unlikely to recur. 
 
On balance, the weight of the evidence demonstrates that the individual has transformed 
from an irresponsible, aimless college student to a responsible, focused adult. The 
individual chose to stop using marijuana on his own.  He assumed full responsibility for 
his past actions by voluntarily informing the DOE, his parents, his friends and his 
supervisors about his past illegal drug use.  The individual consulted with the EAP on his 
own to determine whether he needed any counseling or treatment to address his usage of 
drugs. The individual demonstrated his immunity from peer pressure when he declined an 
offer to use marijuana one day while playing pocket billiards. I was extremely impressed 
by the testimony of the individual’s current supervisor who convinced me that his prior 
military responsibilities and teaching experience make him uniquely suited to mentor 
young employees, like the individual, about the dangers of illegal drug use and excessive 
alcohol consumption. In the end, the individual and other witnesses have provided 
compelling testimonial evidence that lead me to conclude that the individual’s past use of 
illegal drugs is unlikely to recur.  Accordingly, after carefully weighing all the evidence, 
both favorable and unfavorable, I find that the individual has provided sufficient, 
compelling evidence to mitigate the Criterion K concerns at issue. See Personnel Security 
Hearing (Case No. TSO-0042) http://www.oha.doe.gov/cases/security/tso0042.pdf . 
 
Criterion L 
 
To support its Criterion L allegations, the DOE alleges in the Notification Letter that (1) 
the individual stated during a 2004 PSI that “he did probably know it was against DOE 
policy to use illegal drugs while holding a DOE clearance,” and (2) the individual 
acknowledged that the DOE Security Acknowledgment Statements and DOE Clearance 
Criteria Statements that he signed in 1998 and 2001 refer to prohibitions on illegal drug 
use.   
 
The individual contests both allegations. In response to the Criterion L charges, the 
individual first contends that he did not believe that he held a DOE clearance during the 
times that he smoked marijuana.  He explained that during his summer internships, he 
would pick up his badge at the beginning of the summer and return it to the badge office 
at the end of each summer.  He testified convincingly that no one at the DOE or the DOE 
contractor ever told him that his clearance “was active” after he relinquished physical 
possession of the badge. Furthermore, he did not consider himself a DOE contractor  
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employee when he was at college. He explained that he did not receive a pay check from 
the DOE contractor during the academic year and he was never assured of returning to a 
summer job with the DOE contractor from one summer to another. 
 
With regard to the security documents that the individual executed in 1998 and 2001, the 
individual testified that he neither remembers reading the documents nor signing them.  
When pressed by the DOE Counsel about whether his signature appeared on the forms, 
the individual replied, “Yeah. But like I said, it was part of that QNSP packet, and I 
honestly did not read through everything that I signed at the time.” Tr. at 140. 
 
The Individual’s Use of Illegal Drugs While Holding a Security Clearance 
 
From a common sense standpoint, it was not unreasonable for the individual to conclude 
that he did not hold a security clearance after he completed his summer internships with 
the DOE contractor.  It appears from the evidence that the badge office did not inform the 
individual that his security clearances would remain in effect after he left his summer 
employment. This fact, coupled with the fact that the individual relinquished possession 
of the badge at the end of the summer and never had any guarantee that he would be 
employed by the DOE contractor the following summer, persuade me that the individual 
did not smoke marijuana while knowingly holding a DOE security clearance.  See 
Personnel Security Hearing, 27 DOE ¶ 82,837 (2000) (affirmed by OSA 2000) (A 
teenager who worked as a summer employee of a DOE contractor found not to have 
knowingly violated a Drug Certification because (1) she thought her relinquishment of 
her security badge at the end of the summer terminated her security clearance, and (2) she 
received no instruction to dispel this belief.)  In addition, the individual testified candidly 
that he did not believe that he remained on the pay records of the DOE contractor because 
he never received a paycheck from them during the academic year and never knew from 
summer to summer whether funding would prevent the DOE contractor from hiring him 
again.   
 
The Individual’s Use of Illegal Drugs after Signing DOE Forms 
 
As for the DOE Security Acknowledgment and the DOE Clearance Criteria Statements 
that the individual signed, I make the following findings. When the individual signed the 
subject forms the first time, he was less than 18 years old. In view of the individual’s age 
and immaturity in 1998, I am convinced that the individual failed to understand the 
obligations being imposed upon him as a clearance holder.  For this reason, I find that the 
individual did not knowingly violate the terms of the DOE Security Acknowledgment or 
DOE Clearance Criteria Statements that he executed in 1998.  However, in 2001 the 
individual executed the same forms again. At this time, the individual was older than 18 
and therefore considered a “legal adult.” While I believed the individual’s testimony that 
he did not read the documents before signing them in 2001, I will impute the content of 
those documents to him in view of his age and relative maturity at the time he signed the 
subject documents.   
 
The Individual’s Honesty, Reliability and Trustworthiness 
 
By invoking Criterion L in this case, the DOE has called into question the individual’s 
honesty, reliability and trustworthiness.  This security concern stems from the  
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individual’s use of illegal drugs after he had signed documents advising that security 
clearance holders must refrain from engaging in specifically enumerated conduct, 
including the use of illegal drugs.  
 
The record shows that the individual disclosed his past drug use to the DOE on his 2003 
QNSP.  The individual’s candidness in this regard is a positive factor in his favor and 
demonstrates that he is taking full responsibility for his past misdeeds.  See Personnel 
Security Hearing (Case No. TSO-0103) 
http://www.oha.doe.gov/cases/security/tso0103.pdf (affirmed by OSA 2004). Moreover, 
the testimony of the individual and other witnesses attest to the fact that the individual 
has matured a great deal since the events occurred that gave rise to the Criterion L 
allegations at issue here. See Personnel Security Hearing (Case No. TSO-0042) 
http://www.oha.doe.gov/cases/security/tso0042.pdf (Mitigation of Criterion L found in a 
case where a college student used illegal drugs after executing a Security 
Acknowledgment). As explained fully above in Section IV.A., the individual convinced 
me that he has transformed from an immature, idle youth to a mature, responsible adult 
over the last two and one-half years.  As a practical matter, I find that the individual now 
understands that a security clearance holder must exercise meticulous care to read every 
word on DOE security forms before signing those forms. He has learned the hard way 
that DOE security forms are not a mere bureaucratic inconvenience, but a serious matter 
that deserves his careful attention.  See Personnel Security Hearing, 27 DOE ¶ 82,837 
(2000) (affirmed by OSA 2000). In addition, the individual convinced me through his 
testimony (e.g. Tr. at 120) that he (1) will read every word of a document before signing 
it in the future, (2) will adhere to all of the DOE security rules and regulations in the 
future, and (3) will not repeat the errors in judgment that he made when he was a youth.  
Overall, after carefully evaluating all the evidence, both favorable and unfavorable, it is 
my common sense judgment that it is highly unlikely that there will be any recurrence of 
the conduct that gave rise to the Criterion L concern.  I find, therefore, that the individual 
has mitigated the Criterion L security concerns before me.  
 
V. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria K and L.   
After considering all the relevant information, favorable and unfavorable, in a 
comprehensive common-sense manner, I have found that the individual has brought forth 
sufficient evidence to mitigate the security concerns advanced by the DOE. I therefore 
find that restoring the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should be restored.  The parties may 
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 
C.F.R § 710.28. 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 21, 2005 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
                                            January 24, 2006                  
                          

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:   Personnel Security Hearings 
Date of Filing:   April 8, 2005 
Case Number:   TSO-0226 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the 
Individual”) for continued access authorization. This Decision will consider 
whether, based on the testimony and other evidence presented in this 
proceeding, the Individual’s suspended access authorization should be restored. 
For the reasons detailed below, it is my decision that the Individual is not yet 
sufficiently rehabilitated and reformed to the point where his access 
authorization might be restored. 
 
I. APPLICABLE REGULATIONS 

 
The regulations governing an individual’s eligibility for access authorization (also 
“security clearance”) are set forth at 10 C.F.R. Part 710, “Criteria and Procedures 
for Determining eligibility for Access to Classified Matter or Special Nuclear 
Material.” An individual is eligible for access authorization if such authorization 
“would not endanger the common defense and security and would be clearly 
consistent with the national interest.” 10 C.F.R. § 710.7(a). “Any doubt as to an 
individual’s access authorization eligibility shall be resolved in favor of the 
national security.” Id. See generally Department of the Navy v. Egan, 484 U.S. 
518, 531 (1988) (“the “clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should err, if they must, on 
the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) 
(strong presumption against the issuance of a security clearance).  
 
If a question concerning an individual’s eligibility for a clearance cannot be 
resolved, the matter is referred to administrative review. 10 C.F.R. § 710.9. The 
individual has the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing officer. 10 
C.F.R. § 710.21(b)(3). The burden is on the individual to present testimony or 
evidence to demonstrate that he is eligible for access authorization, i.e., that 
access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). 
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In December 2004, the DOE notified the Individual that there was derogatory 
information that created a substantial doubt as to the Individual’s continued 
eligibility for an access authorization under 10 C.F.R. § 710.8, paragraphs (h)1 
and (j)2.  Notification Letter dated December 9, 2004 to XXXXXXXXXXXXXXXXX.  
Upon receipt of the Notification Letter, the Individual requested a hearing in this 
matter.  The DOE forwarded the request for a hearing to the Office of Hearings 
and Appeals (OHA) and I was appointed to serve as the hearing officer. 
 
II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE facility in a position 
that requires him to have an access authorization.  On January 21, 2004, the 
Individual was seen drinking wine during working hours and tested positive for a 
blood alcohol content of “.054, which is above the allowable limit of .02.”  
Notification Letter, Attachment.  At that point the Individual’s security clearance 
was suspended.  During a Personnel Security Interview (PSI) conducted on 
February 9, 2004, the Individual verified that he was found drinking a glass of 
wine on the job and admitted to drinking on the job on other occasions.  
Attachment, Notification Letter.   During the PSI the Individual stated that it was 
his intention to never use alcohol again. 
 
On May 21, 2004, the Individual was examined by a DOE-sponsored psychiatrist 
who found that the Individual “meets The Diagnostic and Statistical Manual of 
the American Psychiatric Association, Fourth Edition TR. (DSM-IV TR.) for 
Substance Dependence, Alcohol With Physiological Dependence, Active.”  
Attachment, Notification Letter.   The psychiatrist also opined that the Individual 
has an illness or mental condition, which causes, or may cause, a significant 
defect in judgment or reliability. Attachment, Notification Letter.   It also 
appeared that between the PSI in which he vowed abstinence, and the 
psychiatric interview, the Individual had relapsed and consumed alcohol one 
time.   
 
In conducting the interview, the psychiatrist was asked by DOE to consider four 
questions: 
 

a. Has the subject been or is the subject a user of alcohol habitually to 
excess or is he alcohol dependent or suffering from alcohol abuse? 

b. If so, is there adequate evidence of rehabilitation or reformation? 

                                                 
1  (h) An illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes or may cause, a significant defect in judgment or reliability. 
2  (j) Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist 
or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse. 
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c. If not rehabilitated or reformed, what length of time and type of 
treatment would be necessary for adequate evidence of rehabilitation or 
reformation? 

d. Does the subject have an illness or mental condition which causes, or may 
cause, a significant defect in judgment or reliability? 

 
Report of Psychiatric Interview (Psychiatric Interview Report) dated May 27, 
2004.  

 
The psychiatrist responded “yes” to a. and “no” to b.  That is, the doctor 
answered that the Individual has been or is a user of alcohol habitually to excess 
and there is not adequate evidence of rehabilitation or reformation.  To question 
c the doctor stated that for adequate evidence or rehabilitation:  100 hours of AA 
with a sponsor and working the 12-steps would be necessary, or 6 months of 
participation in a professionally led alcohol treatment program.  For either 
process, two years of sobriety would also be necessary to demonstrate the 
effectiveness of the treatment.  If the Individual does not go through one of the 
two rehabilitation programs above, then three years of sobriety would be 
necessary.  Report at 11.  In response to d. – “Does the subject have an illness 
or mental condition which causes, or may cause, a significant defect in judgment 
or reliability?” – the psychiatrist answered “yes.” Psychiatric Interview Report. 
 
In May 2004, the same month as the psychiatric interview, the Individual 
“voluntarily entered an outpatient rehabilitation program with St. Vincent’s 
hospital in Santa Fe NM.”  Individual’s response to Notification Letter, March 3, 
2005.  According to the Individual, the program consists of “4 weeks of intensive 
therapy, giving me the tools and education of physiological treatment for this 
disease, showing me that with good counseling, family support, AA, and 
laboratory treatment . . . this disease is controllable.”  Response to Notification 
Letter. 
 
Also according to the Individual, he is  
 

• currently tested twice a week for alcohol randomly . . . and has never 
tested positive 

• currently undergoing weekly counseling at his workplace 
• seeing the resident psychiatrist at the treating hospital once every 3 

months 
• active in AA and has had a sponsor since May, 2004, and 
• receiving counseling and pharmaceutical help from his local private 

physician. 
 
There is no dispute as to any of the foregoing. 
  



 4

III. THE HEARING 
 
Attending the Hearing were the Individual, DOE Counsel and the DOE-sponsored 
psychiatrist.  There were three witnesses on behalf of the Individual, including 
the Individual’s spouse and one other person, who each testified by telephone.  
Although a witness, the DOE psychiatrist remained present during the entire 
Hearing in order to receive any information that might lead to a revision of 
doctor’s initial opinion.  Because the Individual was not represented by counsel, 
DOE Counsel assisted very ably and impartially in qualifying and examining each 
witness. 
 
DOE Counsel briefly outlined the matters that had led to the Notification Letter 
which are set forth above.  Counsel also stated that “[t]he central issue that I 
see on behalf of personnel security is whether there is adequate evidence of 
what we call reformation and rehabilitation.”  Transcript of the November 15, 
2005, Hearing at 7 (hereinafter “Tr.”). 
 
On his own behalf, the Individual testified that beginning in March, 2004, he had 
completely abstained from alcohol and taken all of the measures described in the 
Response to the Notification Letter, set forth above.  In addition, he testified and 
documented that he has been randomly tested for alcohol once or twice a week 
since August of 2004, approximately 20 months, with no positive test results. Tr. 
at 8 – 12.  
 
The Individual’s spouse testified that she was absolutely positive he had not 
consumed any alcohol for the past 20 months.  She also affirmed that they were 
open about the Individual’s difficulty with alcohol.  She stated her strong belief 
that the Individual would remain abstinent. 
 
The second witness was a co-employee of the individual who is responsible for 
“the drug and alcohol counseling” at the individual’s workplace. Tr. at 31.   The 
witness is a master’s level counselor, a licensed “LPCC,” and a clinical mental 
health therapist with undergraduate work in psychology. Tr. at 30.   This 
person’s testimony affirmed what the Individual has stated concerning his 
counseling at the workplace, his perfect record of negative alcohol tests, and the 
hospital-sponsored treatment he voluntarily undertook and completed. Tr. at 31-
5.  In addition, the witness testified that he meets with the Individual on a 
regular basis for ongoing evaluation, follow-up and counseling.  This witness had 
read and agreed with the evaluation and opinion of the DOE-sponsored 
psychiatrist – summarized earlier – and viewed the Individual’s chances of 
remaining sober as “very, very high.” Tr. at 46.   
 
The last witness was an attendee of the same Alcoholics Anonymous group as 
the Individual.  According to the witness he attended the meetings “just about  
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every night” but “guessed” he had only seen the individual there 12 or 14 times 
over the past year that he had known the Individual.  Tr. at 62-4.   By way of 
clarification he testified that sometimes he would see the Individual more than 
once a week but sometimes not for several weeks.  This differed somewhat from 
the Individual’s testimony and there was some discussion of that disparity, but 
no resolution. Tr. at 61-72.      
 
The DOE psychiatrist testified at length concerning the criteria he brought to his 
initial evaluation of the Individual and how he viewed the Individual’s status vis-
à-vis rehabilitation and reformation at the time of the hearing.  The doctor stated 
that “rehabilitation means that you go through a program or a process that 
restores you to a higher level of functioning.” Tr. at 76.   This would include the 
hospital-sponsored program which the Individual completed as well as AA.  Tr. at 
76-8.   “Reformation just . . . means you’ve changed your ways.” Tr. at 77.   In 
terms of rehabilitation, the psychiatrist observed that the Individual had both 
attended the hospital-sponsored program and joined AA and “that’s definitely 
favorable.” Tr. at 78.   Together with having completed 20 months of sobriety at 
the time of the Hearing, he stated that “those are all good things.” Tr. at 78-9.   
 
Concerning his evaluation of the Individual’s status at the time of the Hearing, 
the doctor observed that ReVia – a prescribed medication which the Individual 
takes -- does not, clinically, reduce cravings for alcohol as the Individual thinks it 
does, nor does it reduce risk of relapse to alcohol. Tr. at 83-5.  To the contrary 

 
[It’s] sort of a crutch that you’re using, and maybe if you weren’t taking it, 
your risk of relapse would be higher, because you think it cuts down on 
cravings, and it might, but if it does, it’s not because of anything 
pharmacological, it’s just because you know you’re taking this drug and 
you maybe feel less likely to relapse . . . 

 
Tr. at 84. 
 
I understand the doctor to mean that the Individual’s reliance on a placebo effect 
of the ReVia introduces a further imponderable into his assessment of the 
Individual’s likelihood of relapse. 
 
As to the Individual’s participation in AA, the psychiatrist testified that:  
 

(I)n my experience, most people that I’ve encountered that have been in 
the AA program for years have gone through the 12 steps of AA.  So the 
fact that you’ve only done three of the 12 steps . . .  

 
* * * 
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So my sense is . . . in comparing you to other people that are with AA is 
that your involvement with AA is somewhat minimal. 

 
Tr. at 82-86. 
 
Taking all this and the initial evaluation into account, the psychiatrist testified 
that at the time of the Hearing, the Individual comes close, but doesn’t “exactly 
meet my criteria for adequate evidence . . . of rehabilitation.” Tr. at 87.  

 
Even though you have 20 months of sobriety . . . I’m not really impressed 
that you’re really into the AA, which has the highest rate of success in 
keeping people sober.   
 

* * * 
 
Given everything, I’m going to make the opinion that – or even though 
you’re showing evidence of rehabilitation or reformation, my opinion is 
that as of today, it’s not adequate as I define adequate. 

 
* * * 

(I)f I had to estimate, in my opinion, your risk of relapse in the next five 
years (is) probably about 20 percent. 

 
Tr. at 87-91. 
 
IV. STANDARD OF REVIEW  
 
Applicable DOE regulations state that "[t]he decision as to access authorization is 
a comprehensive, common-sense judgment, made after consideration of all the 
relevant information, favorable or unfavorable, as to whether the granting of 
access authorization would not endanger the common defense and security and 
would be clearly consistent with the national interest." 10 C.F.R. §710.7(a). In 
resolving questions about the individual’s eligibility for access authorization, I 
must consider the relevant factors and circumstances connected with the 
individual’s conduct, set out in Section 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledgeable participation; how recently and often the conduct 
occurred; the age and maturity of the individual at the time of the conduct; 
whether participation was voluntary; rehabilitation, reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors. 
 



 7

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized 
when the existence of derogatory information leaves unresolved questions about 
an individual’s eligibility for access authorization.  A hearing is “for the purpose of 
affording the individual an opportunity of supporting his eligibility for access 
authorization.” 10 C.F.R. §710.21(b)(6). Once DOE has presented derogatory 
information affecting an individual’s eligibility for access authorization, the 
individual must come forward with evidence to convince DOE that restoring his 
or her access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national interest.” See, e.g., 
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,511 
(1995), and cases cited therein.  Any doubt regarding an individual’s eligibility for 
access authorization shall be resolved in favor of the national security. 10 C.F.R. 
§ 710.7(a).  For the reasons discussed below, it is my opinion that the Individual 
has not resolved the concerns in the Notification Letter, and should not be 
granted access authorization at this time. 
 
V. OPINION 
 
The steps that the Individual has taken for rehabilitation and the steps taken 
towards reformation of his behavior are impressive.  He is clearly committed to 
reformation.  Assuming he follows the hearing advice of the DOE-sponsored 
psychiatrist, there is little doubt in my mind that the Individual will succeed and 
his access authorization may be restored.  However, I am persuaded by the 
clear, thoughtful opinion of the DOE-sponsored psychiatrist that this time has not 
yet come. See, Personnel Security Hearing, Case No. TSO-0253, 29 DOE para. 
82,867 (2005) (21 months insufficient) 
 
Based upon the testimony and other evidence submitted at the hearing, I cannot 
conclude that the Individual’s present level of involvement with AA is sufficient 
for reformation.  Even by his own testimony, he only attends AA sporadically and 
has not gone far in progressing through the 12 steps.  Whether that might in 
some part be attributable to the AA group he joined is not relevant except in 
assessing the Individual’s level of commitment.  In other words, if the 
commitment to full behavior reformation was strong and paramount, the 
Individual could, for example, have found another group.  The same 
considerations apply to his assertion that the domestic duties he undertakes 
negatively impacts on the time available for AA.  The commitment to reformation 
should be paramount. 
 
I also agree with the psychiatrist’s rationale for seeking a high of confidence in 
the Individual’s reformation before concluding that restoration of a security 
clearance “would not endanger the common defense and security and would be 
clearly consistent with the national interest.” 10 C.F.R. § 710.27(a).  In this case, 
as re-evaluated during the Hearing, the psychiatrist could only find an 80 percent  
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level of confidence in the Individual’s reformation.  In the absence of any 
countervailing material or considerations, a 20 percent possibility of relapse is 
too significant to warrant a restoration of a security clearance. See, Personnel 
Security Hearing, Case No. TSO-0253, 29 DOE para. 82,867 (2005) (21 months 
insufficient)  
 
VI. CONCLUSION 
 
The Individual has not resolved the Criteria H and J concerns set forth in the 
Notification Letter. Therefore, I cannot conclude that restoring the Individual’s 
access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). 
Accordingly, I have concluded that the Individual’s access authorization should 
not be restored.  
 
 
 
Richard T. Tedrow 
Hearing Officer 
Office of Hearings and Appeals 
 
 
Date: January 24, 2006  
 



  10 C.F.R. Part 710, Subpart A. 1/

  10 C.F.R. § 710.5(a). 2/

  DOE Exhibit (DOE Ex.)  7.3/

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced
with XXXXXX’s.
                                                          February 12, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 8, 2005

Case Number: TSO-0227

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the Individual) to possess
an access authorization under the Department of Energy (DOE) regulations entitled
“General Criteria and Procedures for Determining Eligibility for Access to Classified
Matter or Special Nuclear Material.”  Access authorization is defined as an administrative1/

determination that an individual is eligible for access to classified matter or is eligible for
access to, or control over, special nuclear material.    After reviewing the evidence before2/

me, I find the Individual’s access authorization should be granted.  

I. Background

The Individual was hired by the DOE in 2001 as a postdoctoral research fellow.  He applied
for his access authorization in August 2002.  The background investigation conducted as
a result of his application for an access authorization raised some security concerns.
Therefore, the Local Security Office (LSO) asked Individual to clarify some issues at a
Personnel Security Interview (PSI) held in August 2004.  During the PSI, the Individual
admitted that he smoked marijuana, ingested LSD and mushrooms, and used cocaine
between 1990 and 2002.  The Individual further stated that he smoked marijuana on one
occasion in 2002 while he was employed by DOE, even though he knew DOE has a zero
tolerance policy regarding the use of illegal drugs.  As a result of the information gathered
at the PSI, the Individual was referred to the DOE consulting psychiatrist (DOE
Psychiatrist) for evaluation.  After interviewing the Individual and reviewing his Personnel
Security File, the DOE Psychiatrist wrote an evaluative report describing his findings.  In3/

his report, the DOE Psychiatrist determined that the Individual was reformed from his use
of illegal drugs.  However, he opined that the Individual has been and currently is a user



-2-

   Id. at 21.  4/

  Id.5/

    10 C.F.R.  § 710.8(h).6/

   Id. at  § 710.8(j).  7/

  Id. at  § 710.8(k).8/

   Id. at  § 710.8(l).  9/

  Id.  at § 710.8(h).10/

  Id.  at § 710.8(j).11/

  Id.  at § 710.8(k).  12/

of alcohol habitually to excess and is alcohol dependent.   The DOE Psychiatrist also stated4/

that the Individual has an illness which causes or may cause, a significant defect in his
judgment or reliability.5/

The LSO issued a Notification Letter to the Individual, citing the Individual’s drug use and
the DOE Psychiatrist’s diagnosis and report as creating a security concern under Criteria
H,  J,  K  and L.   Criterion H refers to information indicating that an individual has “an6/ 7/ 8/ 9/

illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed
clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”10/

Criterion J refers to information indicating that an individual has “[b]een, or is, a user of
alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.”  Criterion K refers11/

to information indicating that an individual has 

Trafficked in, sold, transferred, possessed, used, or experimented with a drug
or other substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 (such as
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as
prescribed or administered by a physician licensed to dispense drugs in the
practice of medicine, or as otherwise authorized by Federal law.12/

Criterion L refers to information indicating that an individual has 

Engaged in any unusual conduct or is subject to any circumstances which
tend to show that the individual is not honest, reliable, or trustworthy; or
which furnishes reason to believe that the individual may be subject to
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  Id.  at § 710.8(l).13/

  10 C.F.R. § 710.25(a), (b).  14/

  10 C.F.R. § 710.25(g). 15/

  The DOE Psychiatrist found that the Individual met four criteria outlined in The Diagnostic16/

and Statistical Manual of the American Psychiatric Association, IVth Edition Textual Revisions
(DSM-IV TR) for alcohol dependence.

pressure, coercion, exploitation, or duress which may cause the individual
to act contrary to the best interests of the national security. Such conduct or
circumstances include, but are not limited to, criminal behavior, a pattern of
financial irresponsibility, conflicting allegiances, or violation of any
commitment or promise upon which DOE previously relied to favorably
resolve an issue of access authorization eligibility13/

Upon receipt of the Notification Letter, the Individual requested a hearing.  The OHA
Director appointed me as the Hearing Officer in this case.   I convened a hearing in this14/

matter.15/

At the hearing, the Individual was represented by an attorney.  The Individual testified on
his own behalf and also offered the testimony of a friend, a co-worker, his research advisor,
a previous supervisor, his wife, and two doctors.  The Local Security Office offered the
testimony of the DOE Psychiatrist.  The local DOE Office entered 11 exhibits into the
record.  The Individual entered five exhibits into the record.  Below is a summary of the
testimony presented at the hearing.  

II. Hearing Testimony

A.  The DOE Psychiatrist

1.  Alcohol Use

The DOE Psychiatrist testified that he spent about two and a quarter hours with the
Individual.  Hearing Transcript (Tr.)  at 16.  After reviewing the Individual’s file and
meeting with the Individual, the DOE Psychiatrist stated that he diagnosed the Individual
as alcohol dependent.   Tr. at 20.  He believed that the Individual met the alcohol16/

dependence criteria between 1994 and 1995, while the Individual was in college.   Tr. at 20-
21.  The DOE Psychiatrist stated that the Individual’s alcohol dependence was in sustained
full remission, because he did not meet any of the criteria for alcohol dependence or abuse
in the last 12 months.  Tr. at 21. 
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The DOE Psychiatrist outlined the four DSM-IV TR criteria on which he based his diagnosis
of alcohol dependence.  Tr.  at 21.  He stated that in 1994 and 1995, the Individual’s
tolerance for alcohol increased.  Id.  Therefore, he met criterion 1 of the DSM-IV TR.  Id.
Next, the Individual was drinking more than he intended to drink, indicating that he had
problems with controlling his alcohol consumption and meeting criterion 3.  Id.  Also, the
DOE Psychiatrist found that the Individual was spending a lot of time consuming alcohol.
Id.  This met criterion 5 of the DSM-IV TR.  Id.  Finally, he determined that the Individual’s
alcohol consumption was interfering with his schoolwork.  Tr. at 22.  Such interference met
criterion 6 of the DSM-IV TR.  Id.  He also indicated that once an Individual is diagnosed
with alcohol dependence, the diagnosis remains with the person for his lifetime.  Tr. at 23.
Therefore, he testified that a person who has been diagnosed with alcohol dependence
should not ever consume alcohol.  Tr. at 24.  

The DOE Psychiatrist testified that he also found in his report that the Individual is
currently consuming alcohol habitually to excess.  Tr. at 22.  He testified that drinking
habitually to excess is not a diagnosis under the DSM-IV TR.  Tr. at 25-26.  Rather, it is his
medical opinion.  Tr. at 26.  The DOE Psychiatrist stated that if a person has been
intoxicated four or more times in one year he believes that person is using alcohol
habitually to excess.  Id.  He found evidence that the Individual had been intoxicated at
least every two months in the year prior to the interview.  Id.  The DOE Psychiatrist
testified that an individual diagnosed as alcohol dependent who continues to consume
alcohol cannot be considered reformed or rehabilitated.  Tr. at 30. 

2.  Illegal Drug Use

The DOE Psychiatrist testified he believed the Individual has demonstrated adequate
evidence of rehabilitation or reformation regarding his use of marijuana.  Tr. at 42.  He
stated that the Individual met the criteria for marijuana abuse in the mid-1990's, but did not
currently meet the criteria.  Tr. at 40.  He also opined that the Individual had been a user
of marijuana habitually to excess in the past.  Tr. at 41.  

B.  The Individual’s Friend

The Individual’s friend testified that she had known the Individual since August 2001
when her husband introduced them.  Tr.  at 63. The friend testified that she is a Licensed
Independent Social Worker (LISW).  Tr. at 64.  She has dealt with individuals with alcohol
problems.  Id.  In a prior employment, she needed to be alert to alcohol issues.  Id.  The
friend stated that there are “red flags” to indicate that a person is drinking excessively.  Tr.
at 76.  She has never noticed an alcohol problem with the Individual.  Tr. at 76.  She does
not believe that the Individual has any alcohol problems.  Tr. at 65.  

She and her husband socialize with the Individual and his wife at least once a week.  Tr.
at 65.  Often alcohol is consumed while they are socializing.  Tr. at 66.  She stated that the
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Individual usually drinks no more than two to three drinks.  Id.  She testified about a wine
festival they attended.  Tr. at 67.  They were at the wine festival for approximately three or
four hours.  Id.  They walked and ate lunch at the festival.  Id.  The Individual visited about
10 to 12 stands to taste wine.  Tr. at 69.  Each stand would offer approximately a one-ounce
sample of its wine.  Id.  She did not notice that the wine affected the Individual in any way.
Tr. at 70.  He did not appear to have trouble walking or speaking.  Id.  She has never seen
the Individual impaired or intoxicated.  Id.  

C.  The Individual’s Co-Worker

A friend of the Individual who is also a co-worker testified that he has known the
Individual approximately two years.  Tr. at 81.   He sees the Individual at work about once
a week.  Id.  Socially, he goes to dinner occasionally with the Individual and his wife.  Tr.
at 82.  They get together about every two months.  Id. During the dinner occasions, he has
seen the Individual consume two drinks over a three to four hour period.  Tr. at 83.  

The Individual and the co-worker also play golf together about twice a month during the
golf season. Tr. at 83.  He has never seen the Individual drink during golf matches.  Tr. at
82.  Rarely, they will have a beer after the golf match.  Tr. at 83.  He has never seen the
Individual intoxicated on these occasions.  Id.  The most alcohol the friend has seen the
Individual consume was at a wine festival.  Tr. at 85.  While they were there three to four
hours, he believes the Individual consumed between three or four glasses of wine.  Tr. at
86.  They did eat lunch at the festival.  Id.  He has never seen the Individual intoxicated.
Tr. at 88.  

D.  The Individual’s Previous Supervisor

The Individual’s previous supervisor hired the Individual.  Tr. at 92.  Prior to hiring the
Individual, the previous supervisor spoke to the Individual’s academic advisor.  Tr. at 93.
He had a professional relationship with the advisor, so he trusted the advisor to give him
an honest opinion of the Individual.  Tr. at 94.  The advisor was well respected and one of
the foremost experts in his field of study.  Tr. at 93.  The previous supervisor was
impressed with the advisor’s recommendation of the Individual.  Tr. at 94.  

The previous supervisor was very impressed with the Individual’s job performance.  Tr.
at 96.  He testified that the Individual was always reliable.  Id.  He trusted the Individual
to manage the group when he was not available.  Id.  

The previous supervisor indicated that he has socialized with the Individual.  Tr. at 95.  He
hosted parties for his work group.  Tr. at 97.  He believed that the Individual would drink
about one drink an hour.  Tr. at 97.  Although he had problems with people at his parties
consuming too much alcohol, the Individual was never one of those people.  Id.  He has
never seen the Individual intoxicated.  Tr. at 97-98.  
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They also play golf about once a month.  Tr. at 99.  Occasionally, they have a beer after the
golf round.  Tr. at 100.  He has never seen the Individual intoxicated at any time.  Tr. at 97-
98.  

E.  The Individual’s Research Advisor

The research advisor testified that he had known the Individual since 1994.  Tr. at 105.  He
stated that he originally met the Individual when the Individual was a teaching assistant
in the chemistry laboratory.   Tr. at 105-06.  The Individual excelled at supervising the
students in the laboratory.  Tr. at 113.  Approximately a year after he started at the
university, the Individual joined a research group of a fellow professor.  Tr. at 106.  The
research advisor collaborated with the group and when the Individual left that group, he
asked the Individual to join his research group.  Id.  When the Individual was working for
the professor, they spoke every day.  Tr. at 107.  

After he received his degree, the Individual joined his research advisor in another city.  Tr.
at 106.  The research advisor was able to get the Individual a position with a second
professor.  Id.  He stated that the Individual was the one graduate student at the previous
university that he would have recommended to that professor.  Tr. at 114.   They spent time
working together as well as socializing.  Tr. at 106.  The research advisor testified that they
saw each other three to four times a week.  Tr. at 107.  

The research advisor indicated that when the Individual was his teaching assistant, they
would get together at the end of the semester for lunch and a pool tournament with the
other teaching assistants.  Tr. at 109.  When the Individual began doing research for him,
they would go for drinks once or twice a week.  Id.  Sometimes they also had dinner.  Id.
They also attended conferences together.  Id.  He never saw the Individual intoxicated.  Tr.
at 110.  

F.  The Individual’s Wife

Before the Individual and his wife started socializing on a regular basis, she had never seen
the Individual intoxicated.  Tr. at 120.  During that period, the most she saw him consume
was three drinks.  Id.  After they started dating, the most she saw the Individual consume
was three beers or half a bottle of wine.  Tr. at 121.  His wife testified that the Individual
had at the most ten tastings at the wine festival.  Tr. at 124.  They did eat during the wine
festival.  Tr. at 125.  She testified that the Individual currently drinks maybe one or two
drinks a week.  Id.  It is a rare occasion if he drinks three drinks in one night.  Tr. at 127.
She disagreed with the DOE Psychiatrist’s report that her husband drinks habitually to
excess.  Tr. at 136.  
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  At the PSI, the Individual indicated that his last drug use was August 2002, over a year after he17/

began working at DOE.  At the hearing, the Individual stated that his last drug use was actually

G.  The Individual’s Psychiatrist

The Individual’s Psychiatrist testified that he used to be a DOE consulting psychiatrist. 
Tr.  at 140-41.  He met with the Individual about a week prior to the hearing.  Tr. at 143.
He interviewed the Individual for approximately two and a quarter hours.  Id.  The
Individual’s Psychiatrist testified that the Individual did not meet the criteria for a
diagnosis of alcohol dependence and he did not have any typical indications of alcohol
abuse or dependence such as alcohol-related arrests, blackouts, other persons complaining
about his consumption of alcohol, or withdrawal symptoms.  Tr. at 145.  The Individual’s
Psychiatrist reviewed each of the criteria for alcohol dependence and did not believe that
any of the criteria applied to the Individual, with possibly the exception of alcohol being
consumed in larger amounts than intended.  Tr. at 146-47.  The Individual’s Psychiatrist did
indicate that there was a short period of time when he may have been drinking to excess
and he thought there might have been alcohol abuse in the mid-1990s.  Tr. at 145.  

The Individual’s Psychiatrist also testified that he did not agree with the DOE Psychiatrist’s
assessment that the Individual is currently using alcohol habitually to excess.  Tr. at 149.
He met with the Individual about one week before the hearing.  Tr. at 143.  The
Individual’s Psychiatrist did not believe anyone was complaining about his consumption
of alcohol.  Id.  Based on what he heard at the hearing, the Individual’s Psychiatrist believes
the Individual has not been excessive in his use of alcohol in recent years.  Tr. at 150.  

H.  The Individual’s Medical-Legal Consultant

The Individual’s medical-legal consultant testified that he reviewed the DOE Psychiatrist’s
report, with special attention to the laboratory reports.  Tr. at 166.  Based upon the
laboratory tests performed by the DOE Psychiatrist and considering the possibility that
both psychiatrists might be correct, the medical-legal consultant found that there was a ten
percent chance that the Individual was drinking excessively.  Tr. at 181.  He stated that
based on the tests, statistics, and medical literature, there is a 95 percent certainty that the
Individual is not drinking excessively.  Tr. at 184-86.  

J.  The Individual

At the hearing, the Individual testified that he disagreed with the factual information in the
DOE Psychiatrist’s report.  Tr.  at 223.  Initially, he stated that he expected to be questioned
about his illegal drug use.  Tr. at 224, 253.  He stated that he did use marijuana once while
he was working for DOE,  but prior to holding an access authorization.  Tr. at 225.  When17/
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August 2001, two months after he started working at DOE.  For purposes of this Decision, the
actual date is not critical.  It is uncontested that the marijuana use occurred after he was hired by
the DOE but before he had a security clearance.

he used marijuana while working at DOE, he was aware of the DOE drug policy.  Tr. at
226.  He indicated that he has no interest in using illegal drugs again, whether he is granted
his security clearance or not.  Id.  

The Individual denied making a number of the statements that are attributed to him in the
report.  Tr. at 228-232.  As to his alcohol consumption, the Individual stated that the DOE
Psychiatrist told him that one of the tests he was ordering performed would indicate the
number of grams of alcohol that the Individual had consumed in the seven to ten days
prior to the interview. Tr. at 231.  The Individual interpreted this to mean that the test
would indicate the number of drinks that he had consumed each and every day.  Id.  The
DOE Psychiatrist stated that if he were not honest about his alcohol consumption, the test
would provide accurate information, which would be sufficient reason to deny the access
authorization. Id.  The Individual then stated that since he did not want to be accused of
lying about the amount of drinks he had consumed, he exaggerated the number of drinks
he had.  Tr. at 232.  

The Individual disputed the statement in the DOE Psychiatrist’s report that he gets
intoxicated once every two months.  Tr. at 234.  He testified that the last time he was
intoxicated was at his wife’s graduation party in May 2002.  Id.  He did not drive at the time
because the party was at his in-law’s house, where they were staying.  Id.  According to the
DOE Psychiatrist’s report, the Individual defined being intoxicated as “muscles relax,
things not as clear, decreased coordination in hands, stumbling, slurred speech but it
sounds fine to me.”  DOE Ex.  7 at 11.  At the hearing, the Individual stated that he has
never lost mental control because he was intoxicated.  Tr.  at 235.  He disputed that he told
the DOE Psychiatrist that he and his roommate had consumed a two-and-a-half liter bottle
of whiskey in one night.  Tr. at 237.  He stated that he and his roommate had a party and
the bottle of whiskey was for the party.  Tr. at 238.  By the next morning, the bottle was
empty. Id.  

As to his current alcohol consumption, the Individual testified that he may have a glass of
wine or a beer when he is out dining with his wife.  Tr. at 241.  Occasionally when they are
at home, they will sit on the patio.  Id.  At that time, he may start a beer but often, he does
not finish it.  Id.  If they go out with friends, he may have a drink or two.  Id.  He indicated
that his alcohol consumption has been consistent for the last three to five years.  Tr. at 242.
He indicated that possibly once a year he may consume more alcohol.  Id.  One instance
would be the wine festival that had been mentioned previously.  Tr. at 243.  In discussing
that incident, he testified that he believed both the DOE Psychiatrist and he were confused
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  10 C.F.R. § 710.10(a). 18/

  See 10 C.F.R. § 710.27(a).19/

  10 C.F.R. § 710.7(c).  20/

about what constituted a drink.  Tr. at 245, 251.  He intends to continue moderate
consumption of alcohol.  Id.  

III. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued access
authorization eligibility.”   After a question concerning an individual’s eligibility for an18/

access authorization has been properly raised, the burden shifts to the individual who must
come forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”19/

In considering the question of the Individual’s eligibility for access authorization, I have
been guided by the applicable factors prescribed in the regulations:  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.   After consideration of all the relevant information in the record, I conclude that20/

a significant security concern was raised by the derogatory information.  However, for the
reasons discussed below, it is my decision that the Individual’s access authorization should
be restored.

IV.  Findings and Conclusions

A.  Criteria K and L

With regard to Criterion K, the Individual admitted that he used marijuana numerous
times, the last time while he was employed by the DOE.  He also admitted that he used
LSD, cocaine, and mushrooms, prior to his employment with the DOE.  The Individual
acknowledged that he knew the drugs were illegal.  Further, he knew that DOE has a zero
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tolerance drug policy, but he chose to use marijuana anyway.  Therefore, I believe the LSO
properly raised both Criteria K and L.

I believe that the Individual has mitigated the concern regarding Criterion K.   Most of his
illegal drug usage occurred during his college years over ten years ago.   With regard to
the Individual’s more recent use of marijuana, the DOE Psychiatrist opined that the
Individual showed adequate evidence of rehabilitation or reformation regarding his use
of marijuana.  He has not used marijuana since August 2002.  He self-reported his drug
usage.  The last usage was three years prior to the date of the hearing.  At the time, he used
marijuana on one occasion and was not holding an access authorization.  The Individual
has clearly committed not to use marijuana in the future.  I believe that the Individual is
sincere when he states that he will not use illegal drugs again.  I also believe he is sincere
when he says that he has not used them since his last reported use.  Because the
Individual’s use of marijuana led to the Criteria L concern and he is no longer using
marijuana, I do not believe he is presently engaged in unusual conduct or is subject to
coercion.  Therefore, the Individual has mitigated the concerns raised under Criterion K
and L.  

B.  Criteria H and J

With regard to Criteria H and J, the LSO raised these concerns based on the DOE
Psychiatrist’s report.  The DOE Psychiatrist testified that the Individual was alcohol
dependent in sustained full remission and is currently consuming alcohol habitually in
excess.  The diagnosis of alcohol dependence is based on the Individual’s behavior between
1994 and 1995 when the Individual was attending college.  That period was more than ten
years ago when the Individual was at a young age, and the Individual has shown no signs
of alcohol dependence since that time.  Under these circumstances, I can attach little weight
to the DOE Psychiatrist’s diagnosis.  Instead, I find more persuasive the opinion of the
Individual’s Psychiatrist that the Individual should not have been diagnosed as alcohol
dependent. 

However, the finding by the DOE Psychiatrist that the Individual is currently consuming
alcohol to excess is clearly a security concern.  I believe that the testimony at the hearing
indicates that the Individual has not recently consumed alcohol to excess.   The Individual’s
Psychiatrist testified that the Individual was not using alcohol habitually to excess.  The
Individual testified that the last time he had been intoxicated was the night of his wife’s
graduation, over two years prior to the interview and three years prior to the hearing.  The
medical-legal consultant testified that there was a 95 percent possibility that the Individual
was not consuming alcohol excessively.  The Individual’s friend, co-worker, research
advisor, previous supervisor, and wife testified that the Individual did not overindulge in
alcohol.  The friend, co-worker, research advisor, and previous supervisor all testified that
they had never seen the Individual intoxicated.  They all testified that he usually consumed



-11-

no more than one drink an hour.  They had never seen him consume more than three
drinks in one night.  All these witnesses had opportunities to view the Individual in social
situations.  The evidence weighs overwhelmingly in the Individual’s favor as to his alcohol
use.  I am convinced that the Individual is not currently consuming alcohol habitually to
excess.   Therefore, I find that the evidence and testimony presented by the Individual
overcame the security concerns raised under Criteria H and J.

V. Conclusion

Upon consideration of the record in this case, I find the LSO properly raised the concerns
regarding Criteria K and L but that those security concerns have been sufficiently
mitigated.  Further, I find that the alcohol-related security concerns raised under Criteria
H and J are insubstantial and not supported by the record in this case.  Therefore, I
conclude that granting the Individual’s access authorization would not endanger the
common defense and security and would not be clearly inconsistent with the national
interest.  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s access
authorization should be granted.  The Manager of the LSO or the Office of Security may
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R.
§ 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: February 12, 2007
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Case Number:  TSO-0229 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) for 
continued access authorization.  This Decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”   
 
An individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t. of the Navy v. Egan, 484 
U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates 
that “security-clearance determinations should err, if they must, on the side of denials”); 
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the 
issuance of a security clearance).  Thus, the standard for eligibility for a clearance differs from 
the standard applicable to criminal proceedings in which the prosecutor has the burden of proof. 
 
If a question concerning an individual’s eligibility for an access authorization cannot be resolved, 
the matter is referred to administrative review.  10 C.F.R. § 710.9.  The individual has the option 
of obtaining a decision by the manager at the site based on the existing information or appearing 
before a hearing officer.  10 C.F.R. §710.21(b)(3).  Again, the burden is on the individual to 
present testimony or evidence to demonstrate that he is eligible for access authorization, i.e. that 
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access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
him to have an access authorization.  Based on information provided by the Individual on a 
Questionnaire for Sensitive Positions (QSP), the Individual was the subject of a Personnel 
Security Interview (PSI) in April 2004.  DOE Exhibit (Ex.) 8; see also DOE Ex. 9.  During the 
PSI, the Individual discussed his use of alcohol and various incidents of exhibitionism, one of 
which resulted in an arrest for evading a police officer in 1984.  DOE Ex. 8 at 62-73.  Based on 
the results of the PSI, the Individual was referred to a DOE consultant-psychiatrist (the 
Psychiatrist) for an evaluation.  The Psychiatrist interviewed the Individual and, in August 2004, 
issued a report.   
 
In his August 2004 report, the Psychiatrist determined that the Individual met the criteria for 
alcohol dependence and the criteria for exhibitionism set forth in the Diagnostic and Statistical 
Manual, 4th Ed., Text Revision, published by the American Psychiatric Association (the DSM-
IV-TR).  DOE Ex. 6 at 16, 17.  The Psychiatrist indicated that the illnesses represented 
conditions which caused or may cause a significant defect in judgment or reliability. Id. at 19-20.  
In determining the steps necessary for the Individual to show adequate evidence of rehabilitation 
or reformation from alcohol dependence, the Psychiatrist concluded that  
 

As adequate evidence of rehabilitation the subject can do one of the following: (1) 
Produce documented evidence of attendance at Alcoholics Anonymous (AA) with 
a sponsor working on the 12 steps at least once a week for a minimum of 100 
hours over at least a year’s time and be abstinent from alcohol and all non-
prescribed controlled substances for a minimum of two years. [Or] (2) 
Satisfactorily complete a professionally run alcohol treatment program, either 
inpatient or outpatient, including aftercare, for a minimum of six months and be 
abstinent from alcohol and all non-prescribed controlled substances for a 
minimum of two years.   
 
Any future use of alcohol or non-prescribed controlled substances will be 
evidence that the subject is no longer showing adequate evidence of rehabilitation.   
 
As adequate evidence of reformation there are two options: (1) If the subject goes 
through one of the two rehabilitation programs above, then a minimum of two 
years of abstinence from alcohol and all non-prescribed controlled substances is 
necessary to show adequate evidence of reformation. [Or] (2) If the subject does 
not go through one of the two rehabilitation programs above, then a minimum of 
three years of abstinence from alcohol and all non-prescribed controlled 
substances is necessary to show adequate evidence of reformation.   
 
Any future use of alcohol or non-prescribed controlled substances will be 
evidence that the subject is no longer showing adequate evidence of reformation.    
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Id. at 18-19.  With regard to the diagnosis of exhibitionism, the Psychiatrist stated that adequate 
evidence of rehabilitation or reformation would, at a minimum, consist of participation in a 
recognized outpatient treatment program for people with similar disorders for one year or 
attending group therapy with others having similar disorders at least once a week for 1 year or 
attending a 12-step program once a week for a minimum of 100 hours and for a minimum of one 
year. After completing one of these treatment programs, the Individual would then have to be 
evaluated by the Psychiatrist or another psychiatrist to determine the state of his rehabilitation or 
reformation. Id. at 20 n. 37. 
 
In February 2005, the DOE informed the Individual that the Psychiatrist’s diagnoses, taken 
together with the Individual’s 1984 arrest and admitted excessive use of alcohol and incidents of 
exhibitionism, constituted derogatory information that created a substantial doubt as to the 
Individual’s continued eligibility for an access authorization under 10 C.F.R. § 710.8(h) and (j).  
(Criteria H and J).  DOE Ex. 3 (Notification Letter). Upon receipt of the Notification Letter, the 
Individual requested a hearing in this matter.  See DOE Ex. 4.   The DOE forwarded the request 
to the Office of Hearings and Appeals (OHA).  The OHA Director appointed me to serve as the 
hearing officer.   
 
A hearing was held in this matter.  At the hearing, the Individual represented himself.  The 
Individual offered his own testimony, as well as that of his wife and his supervisor.  The local 
DOE office presented one witness, the DOE Psychiatrist.  
 

III. THE HEARING 
 
The Individual did not dispute the matters giving rise to the Notification Letter.  He did, 
however, dispute the Psychiatrist’s diagnosis of exhibitionism.    The following is a discussion of 
the relevant hearing testimony.   
 
A. The Individual’s Wife  
 
The Individual’s wife testified that the Individual used to drink alcohol everyday but stopped 
drinking alcohol completely in January 2005.  Hearing Transcript (hereinafter “Tr.”) at 56-57.  
She stated that there is alcohol in their home, but that the Individual has not had a problem 
refraining from drinking it.  Tr. at 58, 76.  The Individual’s wife described a recent incident at a 
friend’s home where the friend tried to give the Individual a glass of wine, but the Individual 
adamantly refused.  Tr. at 77.  The Individual’s wife stated that she believed the Individual 
would continue to remain abstinent from alcohol: “I think he feels much better now, and I feel 
better, and it doesn’t seem very difficult for him to stay away from alcohol.”  Tr. at 69.  
Regarding the exhibitionism, the Individual’s wife stated that she did not believe the Individual 
wanted other people to see him naked.  Tr. at 70.  She further stated that she had never seen the 
Individual naked where someone else could see him and that he does not walk around the house 
naked with the window blinds or drapes open.  Tr. at 63, 73.   
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B. The Individual’s Supervisor 
 
The Individual’s supervisor described the Individual as a “very favorable” employee.  Tr. at 9.  
The supervisor stated that he had never seen the Individual be disrespectful of others or “force 
himself on anyone.”   Tr. at 11-12.   
 
C. The Individual  
 
The Individual did not dispute the Psychiatrist’s diagnosis regarding his use of alcohol.  Rather, 
the Individual stated that after his consultation with the Psychiatrist, he “began to look at things 
differently.”  Tr. at 80.  The Individual stated 
 

I became aware that my drinking problem was becoming worse with age.  I 
started with beer, moved into wine in my thirties and early forties, and towards 
my mid-forties started drinking more spirits than I had before.  This was not a 
good pattern, so I wanted to change my life…I put together a lifestyle change.  I 
know that change is something that you can’t do at one time…I’ve put together a 
lifestyle plan, and my wife has bought into that, and it’s to bring balance to my 
physical, emotional and spiritual life. 

 
Tr. at 81.  The Individual stated that he had no desire to drink.  He stated, “I’m very happy with 
my sobriety.  I’m very happy with exercising six days a week, losing weight, and feeling much 
better about myself.”  Tr. at 82; see also Tr. at 90.  The Individual added that his wife is very 
supportive and that their marriage has become stronger since he stopped drinking.  Tr. at 82-83.  
The Individual stated that he evaluated by another psychiatrist (Individual’s Psychiatrist) who 
informed the Individual that he was not suffering from exhibitionism. Tr. at 83. The Individual 
also attended an eight-week class on addictive behaviors.  Id. at 83-84.  He also added that he did 
not want to drink alcohol again because he knew that if he resumed drinking alcohol, it would be 
some time before he could stop again and, he added, “I don’t want to go there.”  Id. at 83. The 
Individual concluded, “I have no desire to drink.  I have no cravings to drink.  I have no wants, 
no nothing for alcohol at all ever again.”  Tr. at 92.    
 
Regarding the diagnosis of exhibitionism, the Individual stated that after his 1984 arrest, he had 
no desire to be naked outdoors.  Tr. at 84.  The Individual also stated that he was a very quiet 
person who did not force himself on people.  Tr. at 91-92.  He further stated,  
 

[Twenty] years ago, I was young and stupid and did things stupid [sic].  I’m 44 
now.  No one wants to see a 44-year old man running around naked.  I know that 
as well as anybody else.  I know what I can do in my house and what I can do in 
public.  That’s why all this time I’ve not had any other troubles with the law, 
speeding tickets, alcohol issues, as far as DUIs, domestic violence, public 
disturbance.  I’ve never been asked to leave an establishment in my life.  I know 
what I have to do.  I know where I can do it.   

 
Tr. at 92. He also testified that when he lets his dog out while nude he does not stand inside the 
door. Tr. at 50.  The Individual also challenged the characterization of one of his responses given 
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during the Psychiatrist’s interview. Specifically, in response to the Psychiatrist’s assertion that 
the Individual stated “I’m sure they have” when asked if the neighbors had seen him nude, the 
Individual testified that what he meant to convey was his belief that that after 12 years in living 
at his current residence there was a chance that his neighbors may have seen him naked. Tr. at 
50-51. 
  
D. The Psychiatrist 
 
The Psychiatrist gave testimony at the start of hearing and again after listening to all the 
testimony at the hearing.  In his initial testimony, the Psychiatrist stated that, after his evaluation 
of the Individual, he diagnosed the Individual as a user of alcohol habitually to excess and 
alcohol dependent based on the criteria set forth in the DSM-IV-TR.  Tr. at 16.  The Psychiatrist 
added that, during the evaluation, the Individual appeared to minimize the effect alcohol had on 
him.  Tr. at 18.  The Psychiatrist discussed what would be necessary to establish adequate 
evidence of rehabilitation and reformation.  He believed that adequate evidence would be a 
showing that the Individual had attended an AA program, working the twelve steps of the 
program with a sponsor, or attended a professional treatment program in addition to maintaining 
two years of sobriety.  Tr. at 21.  The Psychiatrist added that with one year of sobriety, in 
connection with attending AA, the risk of relapse is approximately 30 percent.  Tr. at 25.  He 
stated that he did not know the exact percentage of risk for those who did not attend AA, but that 
the risk of relapse was higher.   Id.  The Psychiatrist also discussed several components of an 
individual’s support system that he considers when giving a prognosis concerning alcohol 
dependence or abuse.  Among those components are  
 

Being in a stable family, having friends and family that are supportive, having a 
job, having the number of problems that alcohol has caused you be a small 
number rather than a large number, and he has a very small number.  Having the 
period of time that you have had problems with alcohol be a short period versus a 
long period. 

 
Tr. at 37.  The Psychiatrist stated that he considered those factors in making his recommendation 
regarding the Individual’s treatment.  Id. 
 
Regarding the Individual’s exhibitionism, the Psychiatrist testified that there was a continued 
risk that the Individual would engage in exhibitionist activities in future.  Tr. at 31.  He stated, 
“[m]y opinion is, if you’re an exhibitionist, you’re always an exhibitionist, and you need some 
kind of treatment to really learn how to not do that. And [the Individual] really hasn’t had any 
treatment.”  Tr. at 32.    
 
After listening to the hearing testimony, the Psychiatrist testified again.  Regarding the 
Individual’s alcohol dependence, he stated that his diagnosis and recommendation remained 
unchanged.  Tr. at 99.  The Psychiatrist stated that the Individual had made significant progress 
in managing his condition and that he was showing evidence of rehabilitation, but that it was not 
adequate because of the relatively short period of time in which the Individual was sober.1 Id. 

                                                 
1 At the time of the hearing, the Individual had maintained his sobriety for nearly seven months.  The Psychiatrist 
stated that seven months was insufficient time to show adequate evidence of rehabilitation.  He added that perhaps 
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The Psychiatrist added, however, that the Individual’s relationship with his wife was very 
significant in that she was extremely supportive of the Individual: “that seems like a very 
healthy, good relationship, and helping one another, motivating one another, so that’s extremely 
important.”  Tr. at 103.  The Psychiatrist went so far as to say “[s]he might be better than AA.”  
Id.  
 
The Psychiatrist also updated his opinion concerning his diagnosis of the Individual as suffering 
from exhibitionism 
 

You do have, in my opinion, exhibitionism, but it’s very mild. 
 
If it were just exhibitionism without the alcohol, I could almost opine that I don’t 
think that might – that it was going to be a problem, but when you mix a 
disinhibitor with a mild case of exhibitionism that can also be a problem, 
 
So I don’t want to change my opinion on that . . . until such time as you’re 
showing adequate evidence of rehabilitation or reformation from alcohol, and 
then I’d be willing to say at that point your risk for the exhibitionism is probably 
low enough that it wasn’t going to be a concern, given that it’s mild. 
 
 I’ve dealt with lots of exhibitionism issues with DOE, and yours is definitely on 
the very mild end of things. You know, somebody can argue that exhibitionism is 
a continuum, that everybody has a little bit of it, you know, some people have 
more and more, and at some point, you draw a line and say that it’s an illness, if 
you have that much. So you’re a little bit over the line, in my opinion, but it’s 
mild. 

 
Tr. at 101-02.  
 

IV. STANDARD OF REVIEW 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been received and a 
question concerning an individual’s eligibility to hold an access authorization has been raised, 
the burden shifts to the individual to prove that “the grant or restoration of access authorization 
to the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In considering derogatory information, the DOE considers 
various factors including the nature of the conduct at issue, the frequency or recency of the 

                                                                                                                                                             
one year would be sufficient if the Individual could show that he was actively involved in AA, but the minimal 
alcohol treatment program the Individual participated in was insufficient to persuade him to change his 
recommendation that a treatment program plus a two-year period of abstinence was a necessary prerequisite to a 
finding that the Individual was rehabilitated.  Tr. at 99-100. 
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conduct, the absence or presence of reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  10 C.F.R. § 710.7(c).  The ultimate decision concerning 
eligibility is a comprehensive, common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  
 

V. ANALYSIS 
 
A. Security Concern   
 
The derogatory information concerning Criteria H and J centers on the Individual’s alcohol 
problem and exhibitionism.  Criterion H concerns conduct tending to show that the Individual 
has “an illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed  
clinical  psychologist,  causes  or  may  cause,  a  significant  defect  in  judgment  or  reliability.”  
10 C.F.R. § 710.8(h).  Criterion J concerns conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 
710.8(j).    
 
It is beyond dispute that a diagnosis of alcohol abuse or dependence raises security concerns.  
See, e.g., Personnel Security Hearing, Case No. VSO-0243, 27 DOE ¶ 82,808 (2002).  Similarly, 
we have found in the past that incidents of exhibitionism by security clearance holders also raise 
security concerns.  See, e.g. Personnel Security Hearing, Case No. VSO-0084, 26 DOE ¶ 82,754 
(1996).  Given the Psychiatrist’s diagnosis of the Individual as suffering from alcohol 
dependence and exhibitionism, the local security office had more than sufficient grounds to 
invoke Criteria H and J.  Thus, the only issue remaining is whether these security concerns have 
been resolved. 
 
B. Mitigating Factors  
 
 1. Alcohol Dependence  
 
The Individual did not dispute that he had an alcohol problem.  He testified that he understood 
that his problem was becoming more serious and that he decided to address it.  The Individual 
stated that he was abstinent from alcohol since January 2005 and I believe he testified honestly 
and candidly.  The Individual established that he has maintained a healthy new lifestyle since he 
stopped drinking alcohol.  He further demonstrated that he has an effective support system in his 
relationship with his wife.  It was clear at the hearing, and the Psychiatrist agreed, that the 
Individual had made significant strides toward rehabilitation and reformation.  However, given 
the relatively short period of time in which the Individual has been abstinent from alcohol and 
the fact that he did not undergo an intensive alcohol treatment program, I must agree with the 
Psychiatrist that there is inadequate evidence of rehabilitation and reformation.  Consequently, I 
am unable to conclude that the Individual has satisfactorily mitigated the security concerns raised 
by his diagnosis of alcohol dependence.   
 
 
 



 -8-

2. Exhibitionism  
 

After reviewing the evidence, I believe the security concern raised by the Individual’s diagnosis 
of exhibitionism has been mitigated. As an initial matter, the form of exhibitionism at issue in the 
present case is not the type where a person deliberately seeks to expose himself to strangers but 
instead is the more common type of exhibitionism where a person seeks to go somewhere where 
there is the possibility of someone observing him or her naked. Tr. at  48.  
 
In his August 2004 report, the Psychiatrist noted the following conduct by the Individual in 
making the diagnosis of exhibitionism. The Individual had been arrested in 1984 for evading 
police after streaking and had admitted that on one occasion before the arrest he had ridden a 
motorcycle wearing only a tee shirt but no pants or underwear. Ex 6. at 13.  He also stated that 
before the 1984 arrest he would occasionally stand in front of his apartment window while nude 
while other people driving by his house could observe him. Id.  With regard to his recent 
behavior, the Psychiatrist noted that the Individual told him that he likes to walk around his 
house naked and on occasion the windows and drapes would be open. Id.  The Individual also 
informed the Psychiatrist that he would let his dog in the house occasionally while nude. When 
the Psychiatrist asked if his neighbors had seen him nude while letting in the dog the Individual 
replied, “I’m sure the neighbors have seen me.” Id.  The Individual also stated that while in the 
mountains he would sometimes take off his clothes. The Individual stated that on such occasions 
no one had ever seen him. Id.   
 
The Individual confirmed in his testimony that he admitted to the DOE Psychiatrist that he does 
like to walk around his house in the nude with his wife and that he believed that his neighbors 
may have possibly seen him nude when he let his dog out of the house while standing inside his 
house. However, the Individual submitted photographs of the view from his house. Ind. Ex. F. 
These photographs seem to indicate that there is a very limited view where the Individual’s 
neighbors could observe the Individual when he lets his dog into his back yard while standing 
inside the house. The Individual’s wife testified that she was more likely to let the dog out while 
nude than her husband. Tr. at 74. Further, she has never seen him go outside the house while not 
wearing clothes. Id. at 74. 2 
 
Given the lack of recent substantial incidents of the Individual creating the opportunity for others 
(other than his wife) to see him naked, I believe that the security concern raised by the DOE 
Psychiatrist diagnosis has been mitigated. 3 However, in making this finding, I realize that an 
exhibitionist may have a great number of “incidents” before he may be noticed or reported. 
Further, I do not challenge the DOE Psychiatrist’s opinion that an exhibitionist with an alcohol 
problem may lose his inhibitions and engage in exhibitionist activities.  Nevertheless, a 
significant number of years have elapsed since the motorcycle and streaking incidents. Further, 
the evidence indicates that the Individual does not leave the house naked or give his neighbors 
                                                 
2 The record also contains a written evaluation from the Individual’s Psychiatrist who did not diagnose the 
Individual as suffering from exhibitionism. Ex. C. The evaluation records that the Individual informed this 
psychiatrist that he had been arrested “20 years ago” for  streaking and that he and his wife “still, as a matter of habit 
in their house, tend not to wear any clothes.” Ex. C at 2. The evaluation also reports that the Individual stated that he 
never is nude outside the house, nor has he has exhibited himself to an unsuspecting stranger. Id.   
3  As an initial matter, I note that individuals being nude in the privacy of their own house does not in itself raise a 
security concern. 
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the opportunity to see him nude. This finding is supported by his wife’s testimony.  There is also 
a lack of documented public incidents involving the authorities during the 20-year period after 
the 1984 arrest, despite the fact that for a significant portion of this time the Individual suffered 
from an untreated alcohol problem.  Given this evidence and the DOE Psychiatrist’s opinion that 
the Individual has a “mild” case of exhibitionism, I am convinced that the risk that Individual 
will recklessly or deliberately give others the opportunity to see him without clothes and thus 
give others a chance to blackmail or coerce him is low. Consequently, I believe the security 
concern regarding the Individual’s diagnosis of exhibitionism has been mitigated.     
 

VI. CONCLUSION 
 
As explained above, while I find that the security concerns related to the Individual’s diagnosis 
of exhibitionism have been mitigated, I also find that the Individual has yet not resolved the 
security concerns cited in the Notification Letter relating to his alcohol problem.  Therefore, I 
cannot conclude that restoring the Individual’s access authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.” 
10 C.F.R. § 710.7(a).  Consequently, the Individual’s access authorization should not be restored.   
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: January 6, 2006 



  10 C.F.R. Part 710, Subpart A. 1/
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Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 4, 2005

Case Number: TSO-0230

This Decision concerns the eligibility of XXXXXXXXXXXXX (the Individual) to possess an
access authorization under the Department of Energy (DOE) regulations entitled “General
Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  Access authorization is defined as an administrative1/

determination that an individual is eligible for access to classified matter or is eligible for
access to, or control over, special nuclear material.    After reviewing the evidence before2/

me I find the Individual’s access authorization should be restored.  

I. Background

During a Personnel Security Interview (PSI) held in August 2004, the Individual admitted
that she smoked marijuana four times in college while holding an access authorization.
Also during the PSI, the Individual stated that at the time she used marijuana, she was not
concerned about her access authorization. 

The Local Security Office (LSO) issued a Notification Letter to the Individual, citing the
incidents described above as derogatory information that created a substantial doubt as to
the Individual’s eligibility for an access authorization under Criteria K  and L.    Criterion3/ 4/

K refers to information indicating that an individual has 

Trafficked in, sold, transferred, possessed, used, or experimented with a drug
or other substance listed in the Schedule of Controlled Substances established
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  Id.  at § 710.8(k).  5/

  Id.  at § 710.8(l).6/

  10 C.F.R. § 710.25(a), (b).  7/

  10 C.F.R. § 710.25(g). 8/

pursuant to section 202 of the Controlled Substances Act of 1970 (such as
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as
prescribed or administered by a physician licensed to dispense drugs in the
practice of medicine, or as otherwise authorized by Federal law.5/

Criterion L refers to information indicating that an individual has 

Engaged in any unusual conduct or is subject to any circumstances which
tend to show that the individual is not honest, reliable, or trustworthy; or
which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual
to act contrary to the best interests of the national security. Such conduct or
circumstances include, but are not limited to, criminal behavior, a pattern of
financial irresponsibility, conflicting allegiances, or violation of any
commitment or promise upon which DOE previously relied to favorably
resolve an issue of access authorization eligibility6/

Upon receipt of the Notification Letter, the Individual requested a hearing.  The OHA
Director appointed me as the Hearing Officer in this case.   I convened a hearing in this7/

matter.8/

At the hearing, the Individual represented herself, with the assistance of her supervisor,
who also testified on her behalf.  The Individual offered the testimony of two other
supervisors, her sister, her father, and herself.  The Local Security Office did not present
any  witnesses.  The local DOE Office entered 13 exhibits into the record.  The Individual
entered 2 exhibits into the record.  Below is a summary of the testimony presented at the
Hearing.  

II. Hearing Testimony

A.  The Individual

At the hearing, the Individual testified that she made a mistake in smoking marijuana four
times during college.  Hearing Transcript (Hrg.  Tr.)  at 6.  She has not used marijuana since
April 2002 and will not use it in the future.  Id.  The Individual described her marijuana 
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usage.  She had been a summer intern at a DOE facility.  Id.  at 7.  During the summer, she
was granted her access authorization.  Id. She resigned her job and returned to college.
However, she maintained her access authorization as a non-employee.  She used marijuana
nine months after she left DOE when she was not employed by DOE.  Id.  

The Individual stated that when she used the marijuana, she just was not thinking about
DOE and its policies.  Hrg.  Tr.  at 47.   She testified that she knew using the drug was
illegal.  Id. She was focused on her schoolwork and did not think about her access
authorization.  Id.  When DOE Counsel asked why she did not just lie on the Questionnaire
for National Security Position (QNSP)  because DOE would probably not have found out,
she stated that she was not going to lie.  Id. She testified that on her first QNSP, she told the
truth about possession of alcohol when she was a minor.  Id.  She did think the fact that she
had used marijuana would effect her eligibility for an access authorization.  

The Individual stated she did not want to lie.  Hrg.  Tr.  at 48.  She testified that during the
PSI she stated she did not care about her access authorization.  Id.  When asked to explain
her answer during the PSI that she “just didn’t care” about her access authorization, she
stated that it was not emphasized to her that she was not permitted to use marijuana while
having an access authorization, but not employed by DOE.  Id.  at 46.  Rather, she believed
she was accountable to keep anything she had learned during her employment
confidential.  Id.  The Individual did not believe that the other restrictions applied to her.
Id.  Further, she did not intend to return to DOE to work after she graduated from college,
so the access authorization was not crucial to her.  Id.  at 54.

B.  The Individual’s Direct Supervisor

The Individual’s direct supervisor testified on her behalf.  He stated that he has known the
Individual on a daily basis for two years and her family for approximately 20 years.  Hrg.
Tr.  at 9.  He stated that the reason he hired the Individual was because she is enthusiastic
and is very proactive in what she wanted to pursue in her career and personal life.  Id.  at
9-10.  The Individual has fit into the organization quickly and well.  Id.  at 10.  She
understands what the organization is trying to do.  Id.  She is creative.  Id.  She has handled
sensitive information about various other employees in a confidential manner.  Id.  The
supervisor testified that the Individual is a very reliable and trustworthy person.  Id. at 16.
When asked about her statement during the PSI that she “just didn’t care” about the access
authorization, the supervisor stated that did not sound like the Individual at all.  Id. at 20.
The supervisor testified that he trusts her in every situation.  Id.  He also testified about the
exit procedure.  He has hired a number of student interns for the DOE.  Id.  at 17. When the
Individual was working as a student intern, the process was to tell students not to share
what was learned at DOE with anyone.  Id. That process has since been changed to provide
students more information about their obligation as access authorization holders while at
college.  
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Finally, he testified that it is totally out of character for the Individual not to care about
something.  Id. at 37.  He believes that she takes responsibility for all projects assigned to
her.  Id.

C.  The Individual’s Second Supervisor

The Individual’s second supervisor testified that the Individual has a lot of energy and is
extremely professional.  Hrg.  Tr.  at 23-24.  She is a team player.  Id.  at 24.  The supervisor
was surprised when told why the Individual’s access authorization was suspended.  Id.
at 25.  She believes that the Individual’s marijuana usage was for a short duration and
isolated.  Id.  The supervisor does socialize with the Individual occasionally and has never
seen her under the influence of drugs or alcohol.  Id.  at 24.  The supervisor testified that
she trusts the Individual every day.  Id.  She stated that the Individual is an amazing young
woman.  Id.  at 30.  The supervisor is unclear about the process for student interns
returning to school.  Id.  at 25.  The Individual’s honesty on her QNSP is remarkable.  Id.
She does not believe the policy regarding a student being bound by the security clearance
while at school, but not working for DOE, was in effect when the Individual was a student
intern.  Id.  at 29.  

D.  The Individual’s Third Supervisor

A third of the Individual’s supervisors testified that he sees the Individual every day.  Hrg.
Tr.  at 31.  He has known her two years since she started working at her present
employment.  Id.  She has a great attitude in the office.  Id.  at 32.   She always works hard.
Id.  She is a team player and enthusiastic.  Id.  The supervisor has no reason to doubt her
honesty or integrity.  Id.  She maintains information confidentially.  Id.  She is very discreet
and hard-working.  Id. The Individual is not the type of person not to care.  Id.  at 35.  She
does care; she cares deeply.  Id. She is committed to the office’s work.  Id.  

The supervisor also testified about the current exit interview and form for exiting student
interns.  Id. at 36.  Currently, there is a statement on the form that indicates that the student
is bound by all parts of the access authorization.  Id.  Now, that statement is in red ink.  Id.
It was not on the form when the Individual was working at DOE.  Id.

E.  The Individual’s Sister

The Individual’s sister testified that she speaks to her sister daily and sees her two to three
times a week.  Hrg.  Tr.  at 39.  They spend time together shopping or at the Individual’s
house with their dogs.  Id.  They also have dinner and attend the movies together.  Id.  The
sister testified that the Individual has strong morals.  Id.  The majority of her friends are
family oriented.  Id.  She would never suspect her of smoking marijuana.  Id.  The
Individual is happy and in control of her life.  Id.  The sister testified that she trusts her with
her life and believes that they talk about everything.  Id.  
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  10 C.F.R. § 710.10(a). 9/

  See 10 C.F.R. § 710.27(a).10/

F.  The Individual’s Father

The Individual’s father testified that both he and his wife, the Individual’s mother, are
employed by DOE and maintain access authorizations.  Hrg.  Tr.  at 40-41.  The Individual
was raised in a very stable family.  Id.  at 41.  She was taught to be honest and forthright.
Id.  She always displayed a hard work ethic and accomplished her goals.  Id.  In high
school, she graduated in the top ten percent of her class.  Id.  She makes friends easily and
displays good leadership skills.  Id.  The Individual did well in college.  Id.  He never
noticed any behavior that indicated the Individual was using illegal drugs.  Id.  Her parents
would visit monthly when she was in college and she always portrayed a positive attitude.
Id.  

The father testified that he knows her character well enough to know if she were under the
influence of either drugs or alcohol.  Id.  She is not using drugs now.  Id.  The few times that
she tried marijuana in college were isolated instances.  Id.  They are not representative of
an ongoing problem.  Id.  The Individual enjoys a stable life.  Id.  She owns her own home,
her own car, and her own pets.  Id.  at 42.  She has a strong relationship with a young man
her own age.  Id.  She is positive about working at DOE, about her work assignments, and
the management team she works for.  Id.  She feels valued and respected.  Id.  The
Individual has displayed a tremendous amount of remorse during this process.  Id.  When
asked by DOE Counsel, the father testified that he believes his daughter did not
understand the question about her drug usage and about what she was thinking as she was
using the marijuana.  Id. at 43-44.   She stated during the PSI that she “just didn’t care.”  He
stated that she does care about DOE policies.  Id. at 43.  She has always been a reliable,
dependable person.  Id.  She is very conscientious about her present situation.  Id.  He
knows his daughter cares about security.  Id.  Her father testified that for a time, while the
Individual was in college, she struggled about where she would go after college.  Id.  at 42.
She was hesitant about going back to work for DOE.  Id.

III. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued access
authorization eligibility.”   After a question concerning an individual’s eligibility for an9/

access authorization has been properly raised, the burden shifts to the individual who must
come forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”10/
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  10 C.F.R. § 710.7(c).  11/

  See 10 C.F.R. § 710.27(a).12/

In considering the question of the Individual’s eligibility for access authorization, I have
been guided by the applicable factors prescribed in the regulations:  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.   After consideration of all the relevant information in the record, I conclude that11/

a significant security concern was raised by the derogatory information.  However, for the
reasons discussed below, it is my decision that the Individual’s access authorization should
be restored.

IV.  Findings and Conclusions

With regard to Criterion K, the Individual admitted that she used marijuana approximately
four times between April 2001 and April 2002, while she was holding an access
authorization.  With regard to Criterion L, the Individual’s words at the PSI indicate that
she did not care that she held the access authorization when she used marijuana.
Therefore, I believe that both Criteria K and L were properly raised by the LSO.

After a question concerning an individual’s eligibility for an access authorization has been
properly raised, as it has in this case, the burden shifts to the individual who must come
forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”    12/

A.  Criterion K

I believe that the Individual has mitigated the concern regarding Criterion K.  She has not
used marijuana since April 2002.  She self-reported her marijuana usage.   She only used
marijuana approximately four times and that usage was three years prior to the date of the
hearing.  

Further, at the time she used marijuana, she was holding an access authorization but was
not working for DOE.  I do not believe that her responsibilities regarding her access
authorization were clearly explained to her during the separation process.  The current
separation form highlights in red ink that all aspects of an individual’s access authorization
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apply, even when the person is not working at DOE but going to school.  During the PSI,
the PSS stated that the separation form she showed to the Individual was a new form.  At
the Hearing, the Individual provided the actual forms she signed when separating from
DOE.  The language that is currently contained on the form in red ink does not appear on
the form that the Individual signed.  Further, I was convinced by the Individual and her
witnesses that the Individual has for the last three years followed all security rules.

B.  Criterion L

I find that the Individual has mitigated that concern as well.  She was honest on her QNSP.
At the PSI, she was understood to say that she did not care about her access authorization
when she used marijuana.  At the Hearing, she stated that she does care about DOE policies
and regulations.  Further, all of her witnesses testified repeatedly that she works hard to
follow DOE policies.  She is a well-respected employee who is conscientious and
enthusiastic about what she does.  She takes her security responsibilities seriously.

Also, the Individual was very nervous during the hearing, more nervous than I have seen
an individual at a hearing previously.  I believe that she would have been as nervous
during the PSI, leading her to say things that she just did not intend.  In the PSI, she stated
that, while she was at school, she did not expect to return to DOE after she graduated.  She
reiterated that statement at the Hearing.  She did not have a good experience the first two
years she worked as a summer intern.  By her third summer at DOE, her duties had
changed and she enjoyed herself.  All her marijuana usage was prior to her third year as
a summer intern, prior to when she thought she might actually work at DOE full time.  

The DOE Counsel asked the Individual about her statement that she “just didn’t care”
about her access authorization.  In reading the entire transcript, and especially the rest of
that particular statement, the Individual stated “I guess I didn’t care at the time, just ‘cause
I wasn’t planning on continuing employment so I figured, you know, after my senior year
I would just, I don’t know.”  I believe that the Individual did not intend to return to work
at DOE again, and therefore, was not concerned about her access authorization when she
used marijuana.  Further, I believe that the separation papers that she signed were not clear
as to what was expected of her as an access authorization holder while she was at school
and not employed by the DOE.  The Individual has convinced me she is a dedicated
individual, who will follow all DOE security rules.   

V. Conclusion

Upon consideration of the record in this case, I find the LSO properly raised the concerns
regarding Criteria K and L but that those security concerns have been mitigated.
Therefore, I conclude that restoring the Individual’s access authorization would not
endanger  the common defense  and security and would not be clearly inconsistent with
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the national interest.  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the
Individual’s access authorization should be restored.  The Manager of the LSO or the Office
of Security may seek review of this Decision by an Appeal Panel under the regulations set
forth at 10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: January 31, 2007



*  The original of this document contains information which is subject to withholding 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 14, 2005 
 
Case Number:   TSO-0231 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 In this Decision I will consider whether, on the basis of the testimony 
and other evidence in the record of this proceeding, the individual’s access authorization 
should be granted. As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the individual’s access 
authorization should not be granted at this time. 
 
I. Background 
 
The individual is an applicant for a DOE security clearance. During a background 
investigation, a local security office (LSO) uncovered derogatory information about the 
individual’s past alcohol and illegal drug use that raised questions about his suitability to 
hold a DOE security clearance. After a Personnel Security Interview (PSI) with the 
individual in May 2004 (2004 PSI) failed to resolve the derogatory information, the LSO 
referred the individual to a board-certified psychiatrist (DOE consultant-psychiatrist) for 
a psychiatric evaluation. The DOE consultant-psychiatrist examined the individual in 
June 2004 and concluded that the individual suffers from an Alcohol-Related Disorder, 
Not Otherwise Specified (NOS) in the Diagnostic and Statistical Manual of Mental 
Disorders, 4th edition, Text Revised (DSM-IV-TR). Exhibit (Ex.) 5. The DOE consultant-
psychiatrist also opined in a Psychiatric Report that the individual suffers from a 
significant defect in his judgment and reliability. Id. 
 
Based on the psychiatric report and other information uncovered during the background 
investigation, the LSO sent the individual a letter (Notification Letter) advising him that 
it possessed reliable information that created a substantial doubt regarding his eligibility 
to hold a security clearance.  The LSO also advised that the derogatory information fell 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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within the purview of three potentially disqualifying criteria set forth in the security 
regulations at 10 C.F.R. § 710.8, subsections (h), (k) and (l) (hereinafter referred to as 
Criteria H, K and L respectively).2   
 
Upon his receipt of the Notification Letter the individual, through his attorney, filed a 
written response to the Notification Letter and exercised his right under the Part 710 
regulations by requesting an administrative review hearing. On April 19, 2005, the 
Director of the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer 
in this case. After receiving an extension of time from the OHA Director to accommodate 
the individual’s attorney’s schedule, I convened a hearing. At the hearing, seven 
witnesses testified. The LSO called one witness and the individual presented his own 
testimony and that of five witnesses.  In addition to the testimonial evidence, the LSO 
submitted ten exhibits into the record; the individual tendered six exhibits. On September 
13, 2005, I received the hearing transcript (Tr.) at which time I closed the record in the 
case.  
 
II. Standard of Review 
 
The Hearing Officer=s role in this proceeding is to evaluate the evidence presented by the 
agency and the individual, and to render a decision based on that evidence.  See 10 C.F.R. 
' 710.27(a).  Part 710 generally provides that A[t]he decision as to access authorization is 
a comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of 
access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. Any doubt as to the individual=s access authorization 
eligibility shall be resolved in favor of national security.@  10 C.F.R. ' 710.7(a).  I have 
considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct; the individual=s 
age and maturity at the time of the conduct; the voluntariness of the individual=s 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors. See 10 C.F.R. '' 710.7(c), 710.27(a).  The discussion below reflects 
my application of these factors to the testimony and exhibits presented by both sides in 
this case. 
 

                                                 
2  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion K concerns information that a person has 
“[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in 
the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act 
of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or 
administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise 
authorized by Federal law.” 10 C.F.R. § 710.8 (k). Criterion L relates in relevant part to information that a 
person has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that 
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual 
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary 
to the best interests of the national security  . . .” 10 C.F.R. § 710.8(l). 
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III.       Findings of Fact  
 
The individual has a long history of excessive alcohol consumption and illegal drug use. 
He began consuming alcohol at age 14. Ex. 10 at 9.  By his own account, he consumed 
six to ten beers three nights a week while in college. Ex. 6 at 2.  He claims that he 
consumed the most alcohol in the mid-1990s when he was in his late 20s. Ex. 10 at 18. In 
2000, he was arrested and charged with DUI after he failed a sobriety test and registered 
a .14 and .15 on a breath alcohol content test. The individual lost his license for 30 days, 
was required to attend DUI school, and served one year probation. According to the 
individual, he did not stop drinking alcohol after his DUI.  By 2004, he was drinking one 
to five alcoholic beverages four to five nights a week and becoming intoxicated once 
every two months. Id. at 11; Ex. 6 at 2. The individual reports that he has experienced 
blackouts and hangovers after drinking. Ex. 6 at 2.  He admits to reporting to work in a 
“hung-over” state. Id. He also claims to have experienced withdrawal symptoms (e.g. 
“the shakes”).  
 
The individual’s use of illegal drugs began at age 18. Ex. 10 at 21. Between the ages of 
18 and 34, the individual smoked marijuana an average of 10 to 15 times a month. Id. at 
22.  He also admitted to using cocaine, LSD, ecstasy and psychedelic mushrooms. Id. at 
24-25. He was arrested once in 1987 for possession of marijuana. Ex. 6 at 3. 
 
IV. Analysis 

 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. After 
due deliberation, I have determined that the individual=s access authorization should not 
be granted at this time.  I cannot find that such a grant would not endanger the common 
defense and security and would be clearly consistent with the national interest.  10 C.F.R. 
' 710.27(a).  The specific findings I make in support of this decision are discussed below. 
 

A. Criterion H 
 

1. Derogatory Information and Associated Security Concerns  
 

To support Criterion H in this case, the LSO relied on the opinion of a board certified 
psychiatrist who determined that the individual suffers from an Alcohol Related Disorder 
NOS. I find that the DOE consultant-psychiatrist clearly articulated in his Psychiatric 
Report and convincingly testified at the hearing that the individual meets the definition of 
Alcohol Related Disorder as defined in the DSM-IV-TR.  Further, I determine that the 
DOE consultant-psychiatrist provided compelling reasons why he concluded that the 
individual’s mental illness causes or may cause a significant defect in his judgment and 
reliability. A mental illness such as an alcohol disorder can cause a significant defect in a 
person’s psychological, social and occupational functioning which, in turn, can raise 
concerns from a security standpoint about possible defects in a person’s judgment, 
reliability, or stability. See Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline I,  
¶ 27.  
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2. Mitigation 
 
a. The Individual’s Testimony and his Documentary Evidence 

 
The individual testified that he considers himself to be a recovering alcoholic. Tr. at 127.   
According to his testimony, the individual decided to stop drinking on his own in August 
2004 and remained abstinent until Christmas 2004. Id at 130.  He admitted that he also 
consumed alcohol on New Year’s Eve in 2004, on SuperBowl Sunday in 2005, and on 
February 19, 2005. Id. On this latter occasion, the individual consumed six alcoholic 
beverages and became physically ill. Ex. E. The individual reports that his last drink was 
on February 19, 2005.  In March 2005, the individual enrolled in an Early Recovery 
Program that required him to attend six hours of psycho-educational and psychotherapy 
group sessions three times each week for a twelve week period. Id., Tr. at 129. After 
completing the Early Recovery Program in May 2005, the individual elected to join a 
long-term therapy program that meets once a week. Ex. E at 2.  The individual testified 
that he intends to remain in the long-term therapy program for one year. Tr. at 156. The 
individual claims that he is committed to maintaining his abstinence because he now has 
family responsibilities. Id. at 131, 137.  He explained that he married his wife in July 
2004 and became a stepfather to his new wife’s 9-year old daughter. Id.  He also testified 
that he wants to maintain his job with a DOE contractor and for this reason he is willing 
to stop consuming alcohol. Id. at 142. Finally, the individual admitted that there is 
alcohol in his house but that “it doesn’t bother him.” Id. at 141. 
 

b. The Psychologist’s Testimony  
 
The psychologist who worked with the individual in the Early Recovery Program and 
currently serves as the individual’s therapist in a long-term therapy program testified on 
the individual’s behalf at the hearing. The psychologist explained that he specializes in 
chemical dependency assessments and treatment and has a general psychotherapy 
practice for adults and adolescents. Id. at 26. He first confirmed that the individual 
enrolled in an Early Recovery Program in March 2005. Id. at 37. He characterized the 
Early Recovery Program as an intensive outpatient alcohol treatment program. Id. 
According to the psychologist, this program is not a “12-step program” but a medical 
center-based-clinical program that employs “12-step advocation” and psychological 
treatment. Id. at 38.  He added that the treatment program is led and conducted by mental 
health professionals, psychologists and clinical social workers who have professional 
training in the treatment of substance-related disorders. Id.  The goal of the program, 
stated the psychologist, is “sustained abstinence and lifestyle changes.” Id. at 39. 
 
The psychologist diagnosed the individual as suffering from alcohol abuse but agrees 
with the DOE consultant-psychiatrist’s opinion that the individual suffers from an 
Alcohol Disorder Not Otherwise Specified.  Id. at 41. He explained that he provided the 
alcohol abuse diagnosis to justify the treatment regime that he felt was most appropriate 
for the individual. Id at 42. The psychologist agreed with the DOE consultant-psychiatrist 
that the individual needs 12 months of sobriety to be considered rehabilitated. Id. at 50.  
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c. Two Friends’ Testimony 
 
Two of the individual’s friends testified on his behalf.  Friend #1 related that he has 
known the individual for 20 years. Id. at 76.  He characterized the individual as a 
“moderate social drinker.” Id. at 79. He has observed recently that the individual is not 
consuming alcohol. Id. at 81.  He speculated that the individual was trying to lose weight. 
Id. 
 
Friend #2 testified that he has known the individual since high school. Id. at 85. He has 
never seen the individual get “out of control” with his drinking although he admitted 
under cross examination that he has seen the individual intoxicated before. Id. at 88, 97. 
He added that he has not seen the individual intoxicated in the past two years. Id. at 97. 
 

d. The Individual’s Wife’s Testimony  
 
The individual’s wife testified that she met the individual two and one-half years ago and 
the two wed in July 2004.  Id. at 105, 107. She has a 9-year old daughter from a previous 
marriage. Id. at 100. She related that when she first met the individual he was a 
“moderate drinker.” Id. at 105.  She claims that she has not seen her husband drunk in 
one and one-half years. Id. She also claims that she last saw her husband consume 
alcohol at Christmas 2004. Id. at 107. She stated that the DOE consultant-psychiatrist’s 
report had a big impact on him.  Id. at 113. She believes that the classes he attended as 
part of the Early Recovery Program have educated him about the dangers of excessive 
alcohol consumption. Id. at 109. She advised that her husband is actively engaged with 
his stepdaughter, helping her with homework and shuttling her to and from soccer 
practice. Id. at 101. She testified convincingly that her husband “doesn’t want to drink 
again.” Id. at 115.  She does, however, keep alcohol in the house because she drinks wine 
occasionally. Id. at 113. In addition, she testified that she buys beer for friends when they 
come over to the house. Id. at 114.  According to the wife, the individual does not 
consume alcohol when friends are drinking beer at the couple’s home. Id.  
 

e. The DOE Consultant-Psychiatrist’s Testimony 
 
The DOE consultant-psychiatrist is board certified in psychiatry and neurology and has 
spent a substantial segment of his career treating and evaluating patients with drug and 
alcohol abuse problems. Id. at 10. The DOE consultant-psychiatrist testified twice at the 
hearing.  During his first testimony, the DOE consultant-psychiatrist confirmed his 
opinion that the individual suffers from an Alcohol Related Disorder NOS. Id. at 28. He 
testified that to achieve rehabilitation, the individual must be abstinent from alcohol for 
12 months, undergo active alcohol treatment, establish a support network such as AA, 
and change his lifestyle. Id. at 35.  The DOE consultant-psychiatrist testified a second 
time after he had listened to the testimony of the other witnesses.  He remained firm in 
his view that the individual needs one year of sobriety (i.e., until February 19, 2006) 
before he could be considered rehabilitated. Id. at 160. The DOE consultant-psychiatrist 
testified that based on the testimony that he heard at the hearing he believes that the 
individual is on the “right track.” Id.  He explained that the individual is receiving 
appropriate treatment and appears to have a good support network.  Id.  
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 f. Hearing Officer Evaluation of Evidence 
 
The documentary and testimonial evidence in this case confirms that the individual is 
addressing his alcohol-related disorder. The psychologist convinced me at the hearing 
that the Early Recovery Program coupled with the long term therapy program will assist 
the individual in maintaining his sobriety and in developing a healthy, balanced lifestyle. 
The individual convinced me that he takes his responsibilities as a new husband and 
father so seriously that he will not allow alcohol to become part of his life again.  While I 
would have been more impressed if the individual’s wife had elected to abstain from 
alcohol while at home and to provide an alcohol-free environment while entertaining at 
home, my assessment is that the individual’s wife is otherwise supportive of her 
husband’s attempt to maintain his sobriety. In the end, however, not enough time has 
elapsed for me to conclude that the individual has achieved rehabilitation or reformation 
from his alcohol-related disorder.  In reaching this determination, I gave considerable 
weight to the testimony of the psychologist and the DOE consultant-psychiatrist, two 
experts in the field of substance abuse disorders.  Both experts convinced me that the 
individual needs 12 months of sobriety in addition to treatment and lifestyle changes to 
achieve rehabilitation or reformation. Both experts also convinced me that the individual 
is at risk for experiencing a significant defect in his judgment and reliability until that 12 
month period elapses. The individual will not reach 12 months of sobriety until February 
19, 2006.  In the end, I must find that the individual has not mitigated the DOE’s security 
concerns under Criterion H. 
 

B. Criterion K  
 

1. The Derogatory Information and the Accompanying Security Concerns 
 

To justify its reliance on Criterion K in this case, the DOE refers to statements made by 
the individual in the 2004 PSI about his extensive drug use over a period of 17 years. 
From a security perspective, any involvement with illegal drugs shows a willingness to 
violate criminal laws. As such, when a person is involved with illegal drugs, a security 
concern is raised about a person’s willingness or ability to follow the rules regarding the 
protection of classified information. See Appendix B to Subpart A of 10 C.F.R. Part 710, 
Guideline H.  
 

2. Mitigation 
 

The individual testified that he stopped using marijuana in July 2000 (Tr. at 124) and has 
no intention of using any illegal drugs again. Id. at 126. The individual’s wife testified 
that she has never seen her husband use any illegal drugs. Id. at 104-105. 3  Friend #1 
testified that he saw the individual smoke marijuana in the 1980s. Id. at 78. Friend #1 
does not know the last time he saw the individual using illegal drugs but he is certain that 
it was long ago. Id. 

 
In evaluating the totality of the circumstances surrounding the individual’s illegal drug 
use, I determined that the following factors did not augur in the individual’s favor. First, 

                                                 
3   The wife testified that while they wed in July 2004, she has known him for two and one-half years. Id. 
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the individual’s willful disregard for the law by using illegal drugs is a serious matter. 
Second, the individual engaged in this illegal conduct over an extended period of time, 
i.e., 17 years. Third, the individual’s conduct was both voluntary and knowing. Fourth, 
the individual was a mature man in his late 20s and early 30s for a portion of the time that 
he used the illegal drugs. 
 
Against these negative factors, I considered the following positive factors. First, the 
individual, his wife and Friend #1 convinced me that the individual has not used illegal 
drugs in five years.  Second, the individual provided credible assurances during the 2004 
PSI and under oath at the hearing that he will not use drugs in the future. Third, the 
individual convinced me through his testimony and his demeanor that the use of illegal 
drugs is inconsistent with his new responsibilities as a husband and a stepfather. Fourth, 
the individual’s change in lifestyle from a bachelor to a husband and father lends support 
to a finding that the individual’s illegal conduct is unlikely to recur. Finally, I also 
favorably considered the psychologist statement that one of the goals of the alcohol 
recovery program which the individual attends is “sustained abstinence of all mind-
altering substances and the psychological and behavioral changes that both support 
abstinence and the development of a healthy, balanced lifestyle (emphasis added.)” Ex. E 
at 1.  The psychologist convinced me that the individual’s ongoing alcohol treatment will 
also assist the individual in refraining from recreational drug use.  
 
In the end, the decision whether the individual has mitigated the Criterion K security 
concerns is, in my opinion, a close call. The ultimate question is whether 17 years of 
substantial, continuous illegal use can be mitigated by five years of abstinence from those 
illegal substances.  In this case, after carefully weighing all the evidence, I have 
determined that that the positive factors outweigh the negative ones. I find, therefore, that 
the weight of the evidence mitigates the Criterion K concerns at issue here. 
 

C. Criterion L 
 
The DOE’s Criterion L concerns are predicated on the individual’s two arrests, one in 
2000 for DUI and the other in 1987 for Possession of Marijuana. The individual’s arrests 
are problematic from a security standpoint because they call into question the individual’s 
honesty, reliability and trustworthiness. Those arrests also raise questions about the 
individual’s susceptibility to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of national security.  
 
The individual’s arrest for marijuana possession in 1987 is almost 18 years old. The 
remoteness in time of this incident, combined with my determination set forth in Section 
IV.B. above that the individual has mitigated the security concerns associated with  
Criterion K,  lead me to conclude that the individual will not again be arrested for drug 
possession.  
 
Regarding the 2000 DUI arrest, I find that it is linked to the individual’s alcohol-related 
disorder. Even though this arrest occurred five years ago, my common sense decision is 
that this arrest cannot be mitigated until the individual is rehabilitated or reformed from 
his alcohol related disorder.  When the individual achieves rehabilitation or reformation 
from his alcohol-related disorder, I could then find that the individual’s criminal conduct 
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is unlikely to recur.  Until that time, I cannot find that the individual has mitigated all of 
the DOE’s security concerns attendant Criterion L.  
 
V. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H, K and L.   
After considering all the relevant information, favorable and unfavorable, in a 
comprehensive common-sense manner, including weighing all the testimony and other 
evidence presented at the hearing, I have found that the individual has not brought forth 
sufficient evidence to mitigate the security concerns advanced by the LSO under Criteria 
H and L. I therefore cannot find that granting the individual’s access authorization would 
not endanger the common defense and would be clearly consistent with the national 
interest.  Accordingly, I have determined that the individual’s access authorization should 
not be granted. The parties may seek review of this Decision by an Appeal Panel under 
the regulations set forth at 10 C.F.R. § 710.28 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 3, 2005  
 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

                                                     October 17, 2005

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: April 21, 2005

Case Number: TSO-0232

This Decision concerns the eligibility of XXXXXXX XXXX XXXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."1/ A Department of Energy
(DOE) Operations Office suspended the individual's access authorization under the
provisions of Part 710. This Decision considers whether, on the basis of the evidence
and testimony presented in this proceeding, the individual’s access authorization
should be restored.  As set forth in this Decision, I have determined that the
individual’s security clearance should not be restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).
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In this instance, the individual had been granted a security clearance from DOE after
gaining employment with a DOE contractor.  However, in late 2004, the local DOE
security office (DOE Security) initiated formal administrative review proceedings by
informing the individual that his access authorization was being suspended pending
the resolution of certain derogatory information that created substantial doubt
regarding his continued eligibility.  This derogatory information is described in a
Notification Letter issued to the individual on February 17, 2005, and falls within the
purview of potentially disqualifying criteria set forth in the security regulations at 10
C.F.R. § 710.8, subsections h, j and l.  More specifically, the Notification Letter alleges
that the individual has: 1) “[a]n illness or mental condition which, in the opinion of a
psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect
in judgment or reliability,” 2) “[b]een, or is, a user of alcohol habitually to excess, or has
been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse,” and 3) “[e]ngaged in unusual conduct
or is subject to circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may
be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of national security.”  10 C.F.R. §§ 710.8(h), (j) and (l)
(Criterion H, Criterion J and Criterion L, respectively). The bases for these findings
are summarized below.

With regard to Criteria H and J, the Notification Letter states that the individual was
evaluated by a DOE consultant-psychiatrist (DOE Psychiatrist) who diagnosed the
individual with Alcohol Dependence.  According to the DOE Psychiatrist’s report, this
is a mental condition that causes or may cause a significant defect in the individual’s
judgment or reliability.  The DOE Psychiatrist further determined that the individual
did not present adequate evidence of rehabilitation or reformation.  Under Criterion
L, the Notification Letter states that on two separate occasions, in July 2003 and in
March 2004, the individual tested positive on a breath alcohol test administered by his
employer upon reporting to work.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on April 21,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On April 26, 2005, I was appointed as Hearing Officer
in this case.  After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE Counsel
called the DOE Psychiatrist as the sole witness on behalf of DOE Security.  Apart from
testifying on his own behalf, the individual called his wife, his brother-in-law, two close
friends and a co-worker.  The transcript taken at the hearing will be hereinafter cited
as "Tr.".  Various documents that were submitted by the DOE Counsel during this
proceeding constitute exhibits to the hearing transcript and will be cited as "DOE Exh."
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By his attorney, the individual elected to file his hearing closing statement in the form
of a post-hearing brief (Post-Hearing Brief).

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual was granted a security clearance in 1997 as a condition of his
employment with a DOE contractor.  The individual maintained his security clearance
without incident until July 2003, when the individual was called by his employer to
work voluntary overtime duty.  Due to the nature of the individual’s job, employees
who volunteer for overtime duty are required under the established procedure to
abstain from consumption of alcohol for an eight-hour period prior to reporting for
duty, and to pass a .02 breath alcohol test (BAT) upon arrival.  When the individual
was called on the evening of July 15, 2003, he accepted the voluntary overtime duty
although he had been drinking the night before.  On the morning of July 16, 2003,
when he reported for work, he registered a failing BAT of .042.  The individual was
given a confirmation test a few minutes later and again blew a failing BAT of .038.

Because of this incident, the individual was referred to his plant psychologist who
made a mandatory referral of the individual to his Employee Program Assistance
(EAP) counselor.  The EAP counselor performed psychological testing of the individual
and required the individual to submit to a laboratory blood test.  According to the EAP
counselor, the psychological testing indicated a long-term pattern of alcohol abuse by
the individual, and the individual’s blood work showed that he had abnormally high
GGT liver enzyme levels which is often indicative of alcohol abuse.  The EAP counselor
referred the individual to a five-week intensive outpatient  alcohol treatment program
(IOP).  Under the conditions of the IOP, the individual remained abstinent from alcohol
during the program which the individual successfully completed on September 4, 2003.

On August 26, 2003, the individual was called in by DOE Security for a Personnel
Security Interview (PSI #1) regarding the July 16, 2003 incident in which he failed the
required .02 BAT.  The individual explained during the PSI that he had six to eight
beers during the day and evening of July 15, 2003, and had his last beer at
approximately 9:30 p.m.  The individual stated that he felt ready for duty the next
morning and was surprised when he failed the BAT.

Pursuant to PSI #1, the individual was referred to the DOE Psychiatrist who examined
the individual’s security file and performed a psychiatric evaluation of the individual
on February 20, 2004.   The individual admitted that he had resumed drinking after
completing his IOP and had drunk on three or four occasions, consuming about five
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beers in each instance.  The individual stated, however, that he had resumed
abstinence in November 2003.  The individual further expressed his desire to maintain
his abstinence due to medical reasons.  In this regard, the DOE Psychiatrist noted in
her report that the individual had a heart ailment in late 2001 which required surgery
and that the individual remain on medication.  In her report issued on  February 23,
2004 (Report #1), the DOE Psychiatrist determined that the July 2003 incident in
which the individual failed the .02 BAT was a one-time occurrence.  The DOE
Psychiatrist concluded in Report #1 that the individual did not suffer from alcohol
dependence or alcohol abuse at the time of her evaluation, although she indicated that
the individual may have been a user of alcohol habitually to excess within three to four
months prior to her evaluation.  Based upon the findings of the DOE Psychiatrist, DOE
Security determined that the security concerns stemming from the July 2003 incident
had been resolved, and no further action regarding the individual’s security clearance
was necessary.

However, approximately one month later, on March 27, 2004, the individual had a
recurrence of the July 2003 incident and again failed to pass the .02 BAT after
reporting for a voluntary overtime assignment.  The individual again met with the
plant psychologist following this second incident.  The individual decided to completely
abstain from alcohol at this time, but elected not to seek additional alcohol treatment
through his EAP counselor.  The individual maintained his abstinence for a few
months but then resumed drinking, limiting himself to two beers once or twice a week.

On July 1, 2004, the individual was summoned by DOE Security for a Personnel
Security Interview (PSI #2) regarding the March 2004 incident.  During PSI #2, the
individual explained that on March 26, 2004, he began consuming beer at
approximately 7:00-8:00 p.m. while at a family gathering at the house of his mother
who lives a few blocks from the individual.  The individual admitted that he consumed
15-20 beers before leaving his mother’s house in an intoxicated state at approximately
2:00-3:00 a.m., and going home to sleep.   The individual was called by his employer the
next morning, at approximately 11:00 a.m., and asked to report for a voluntary
overtime assignment starting at 6:00 p.m. that evening.   The individual accepted the
overtime assignment believing he would be ready for duty at that time.  However, the
individual registered .027 on the required BAT upon reporting for duty.  The individual
was retested and again failed to meet the .02 standard.

During PSI #2, it was further revealed that during PSI #1 the individual did not
accurately state the amount of beer he consumed prior to his first positive BAT reading
in July 2003 .  The individual stated during PSI #1 that he consumed six to eight beers
between 6:00 and 10:00 p.m. on the evening before the positive BAT reading, and
similarly told the DOE Psychiatrist during the February 2004 psychiatric interview
that he had consumed eight beers.  During PSI #2, however, the individual stated that
he may have consumed as many as 20 beers at that time.  
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Subsequent to PSI #2, the individual was again referred to the DOE Psychiatrist who
conducted a second psychiatric examination of the individual on October 5, 2004.
Pursuant to this evaluation, the DOE Psychiatrist issued a second report (Report #2)
on October 10, 2004, in which she diagnosed the individual with Substance
Dependence, Alcohol, based upon criteria set forth in The Diagnostic and Statistical
Manual of the American Psychiatric Association, IVth Edition TR (DSM-IV TR).  In
reaching her diagnosis, the DOE Psychiatrist relied substantially on the individual’s
elevated GGT liver enzyme readings.  The DOE Psychiatrist also found it significant
that the individual would have a second episode where he admittedly drank
substantially to excess approximately one month after her initial examination of the
individual in February 2004, when the individual told her that he had decided to stop
drinking due to medical reasons.  In her report, the DOE Psychiatrist further makes
a residual diagnosis of Alcohol Abuse in the event it could be argued that the DSM-IV
TR criteria for Alcohol Dependence had not been met.

According to the DOE Psychiatrist, the individual’s alcohol dependence is an illness
which causes or may cause a significant defect in the individual’s judgment or
reliability, until such time as the individual is able to demonstrate adequate evidence
of rehabilitation or reformation.  In this regard, the DOE Psychiatrist recommended
either of the following as evidence of rehabilitation: 1) documented evidence of
attendance at AA for a minimum of 100  hours with a sponsor, at least twice a week,
for a minimum of one year, and an additional year of complete abstinence following
completion of this program, or 2) satisfactory completion of a minimum of 50 hours of
a professionally led substance abuse treatment program, for a minimum of six months,
including “aftercare” and complete abstinence for 1½ years following completion of this
program.   As adequate evidence of reformation, the DOE Psychiatrist recommended
two years of abstinence if the individual completes either of the two rehabilitation
programs, or three years of abstinence if he does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
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security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual’s
access authorization should not be restored since I am unable to conclude that such
approval would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific findings that
I make in support of this determination are discussed below.

A.   Criteria H & J; Mental Condition, Use of Alcohol

(1) Derogatory Information

The DOE Psychiatrist has diagnosed the individual with Alcohol Dependence based
upon her two psychiatric examinations of the individual and her review of the
individual’s medical reports, and counseling and treatment records.  In other DOE
security clearance proceedings, Hearing Officers have consistently found that a
diagnosis related to excessive alcohol use raises important security concerns. See, e.g.,
Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (affirmed by OSA,
1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995)
(affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, aff’d,
Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995).  As
observed in these cases, an individual’s excessive use of alcohol might impair his
judgment and reliability, and his ability to control impulses.  These factors amplify the
risk that the individual will fail to safeguard classified matter or special nuclear
material.  Id. 

As discussed below, the individual challenges the DOE Psychiatrist’s diagnosis of
Alcohol Dependence, as well as her residual diagnosis of Alcohol Abuse.  Nonetheless,
I find that ample evidence exists in the record to support the determination of DOE
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2/ The individual testified that after the first incident in July 2003, he was informed by both a
physician and a nurse who performed his medical examination that it was possible that his
body was not processing alcohol the way it used to.  Tr. at 201-02.

3/ The DSM-IV TR provides that a diagnosis of Substance Dependence is justified where three
(continued...)

Security to invoke Criteria H and J in this case.  There have been two incidents within
a one-year period, in July 2003 and March 2004, when the individual failed to pass the
.02 BAT required by his employer, following evenings when he admittedly drank
substantially to excess.  The second incident occurred  within seven months of the
individual completing a five-week alcohol treatment program, and approximately four
weeks after the individual’s first psychiatric interview with the DOE Psychiatrist.  The
individual assured her at that time that there would be no further incidents of
excessive drinking.  Accordingly, I will turn to whether the individual has presented
sufficient evidence to mitigate the concerns of DOE Security with regard to his use of
alcohol.

(2) Mitigating Evidence

The individual admits that he had too much to drink on the evenings of July 15, 2003,
and March 26, 2004, prior to failing the mandatory .02 BAT the following day in both
instances.  Tr. at 168.  Regarding the first incident, the individual explained that “I
was shocked because I just didn’t think that I’d drank as much as I had, it must have
just got away from me.”  Tr. at 175.  On the evening preceding the second occurrence,
the individual asserts that he “wasn’t paying attention” to how much he was drinking.
Tr. at 186.  The individual  claims, however, that he does not have a drinking problem.
Tr. at 205.  The individual maintains that both occurrences were isolated incidents,
pointing out that he has volunteered for overtime duty and passed the mandatory .02
BAT “hundreds of times” over the past several years.  Tr. at 174, 187.  The individual
further points out that he has never had any legal difficulties, e.g. a DUI arrest,
associated with his use of alcohol.  Tr. at 188.   The individual contends that he does
not have a problem with alcohol, but rather “alcohol has a problem with me. . . . [I]t
doesn’t leave my system like it used to or like it should, and so I just can’t do much of
it.”  Tr. at 197.2/

The individual maintains that he is not an abuser of alcohol and disagrees with the
DOE Psychiatrist’s diagnosis of Alcohol Dependence.  Tr. at 196, 199.  The individual
contends that the findings and assumptions underlying the DOE Psychiatrist’s
diagnosis are incorrect.  In her report, the DOE Psychiatrist determined that, during
the one-year period which included the two incidents,  the individual met the following
three  criteria of seven criteria specified in the DSM-IV TR to support her diagnosis of
Alcohol Dependence3/:
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3/ (...continued)
or more of the seven specified criteria are manifested within the same twelve-month period.
See DOE Exh. 14 (Report #2) at 8.

   (1) tolerance, as defined by either of the following:
(a) a need for markedly increased amounts of the substance to
achieve intoxication or desired effect.
(b) markedly diminished effect with continued use of the same
amount of substance. . . .

   (3) the substance is often taken in larger amounts or over a longer    
period than was intended. . . .
  (7) the substance use is continued despite knowledge of having a
persistent or recurrent physical or psychological problem that is likely to
have been caused or exacerbated by the substance . . . 

See DOE Exh. 14 (Report #2) at 8-10 (Criterion (1), Criterion (3) and Criterion (7),
respectively).  According to the DOE Psychiatrist, the individual met Criterion (1)
because information provided during her interview indicated that the individual
became intoxicated after three to four beers while in high school, but now requires an
average of six to seven beers to feel the same effects.  Id. at 8.   The individual asserts,
however, that the DOE Psychiatrist did not take into account that he has gained nearly
fifty pounds (predominantly in muscle mass) since high school.  Tr. at 233; Post
Hearing Brief at 3.

With regard to Criterion (3), the DOE Psychiatrist opines in her report that the
individual has minimized his reported use of alcohol based upon her analysis of the
individual’s GGT liver enzyme test results.   DOE Exh. 14 at 9.  In Report #2, the DOE
Psychiatrist provides the following chart of the individual GGT test results:

Date GGT (0-65 normal)
8-5-03  52
9-19-03 111
10-9-03 151
11-3-03  88
12-16-03  66
 1-26-04  85
 3-29-04  92
 4-7-04  64
 4-23-04  32
 6-4-04  23

DOE Exh. 14 at 7.  In her report and during her testimony, the DOE Psychiatrist
observed that the individual’s GGT levels were normal during those times when the
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4/ The record indicates that in late 2001, the individual had surgery to place two stints in his
heart to alleviate a blockage.  See DOE Exh. 15 (Report #1) at 4.

individual was reportedly abstinent or had substantially reduced his drinking, e.g. in
August 2003 when the individual was enrolled in the IOP and after failing the .02 BAT
in March 2004.  The DOE Psychiatrist remains convinced, however, that these GGT
readings show that the individual drank excessively during the period following his
completion of the IOP in early September 2003 until the incident in March 2004.  Id.
at 9; Tr. at 222-24.

The individual argues that the DOE Psychiatrist has misplaced her reliance on the
GGT liver enzyme data.  The individual argues that the elevated GGT readings may
have been caused by the heart medication,4/ Androjel and Lipitor, he was taking at the
time.  Tr. at 181-82.  The individual testified that he reported the elevated GGT levels
to his personal physician in the fall of 2003, and gave the physician a copy of his
laboratory test results.  Tr. at 180.  The individual’s physician responded with a letter
dated February 10, 2004 stating as follows: “[The individual] has been under my care
since January 2002.  He is currently taking Androjel (nasal), which could have caused
elevation of the GGT.  His cholesterol medication has been changed from Lipitor, as
this could also elevate his GGT.”  DOE Exh. 17.  The individual argues that his GGT
level returned to normal after March 2004 as a result of his physician discontinuing
Lipitor in February 2004.  Post-Hearing Brief at 3.  The individual further suggests
that the GGT readings performed by his employer’s laboratory may have been skewed
because the individual was not required to fast prior to taking his blood sample.  Tr.
at 242-43; Post-Hearing Brief at 3.

Finally, the DOE Psychiatrist determined that Criterion (7) was met in Report #2
based upon statements made by the individual during her first examination that he
had decided not to drink since it was unwise to mix alcohol with his heart medications.
See DOE Exh. 15 at 6.   In Report #2, the DOE Psychiatrist states that despite the
“medical reasons (heart problems, several medications, elevated liver function tests)
. . . he continued to use alcohol inappropriately against medical recommendations and
against his better judgment.”  DOE Exh. 14 at 10.  In this regard, the individual
acknowledged that after the first incident in July 2003, he was told by the plant
psychologist that he should not drink.  Tr. at 200.  The individual testified, however,
that he discussed the use of alcohol with his personal physician and “my doctor says
that he didn’t see any problem with my drinking.”  Tr. at 201.  According to the
individual, he made the decision to continue drinking based upon the advice given to
him by his personal physician.  Tr. at 183.

Thus, the individual argues that the bases for the DOE Psychiatrist’s diagnosis of
Alcohol Dependence are not valid.  The individual further contests the DOE
Psychiatrist’s residual diagnosis of Alcohol Abuse.  In Report #2, the DOE Psychiatrist
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5/ The DSM-IV TR provides that a diagnosis of Alcohol Abuse is supported when the
individual manifests one of four behaviors within a twelve-month period, including
generally: 1) recurrent failure to fulfill major role obligations at work, school or home, 2)
recurrent use in situations in which it is physically hazardous, 3) recurrent substance-related
legal problems, and 4) continued use despite social or interpersonal problems.  See DOE
Exh. 14 at 10-11.

states that even if the criteria for Alcohol Dependence had not been met, the individual
would properly be diagnosed with Alcohol Abuse under DSM-IV TR criteria5/ since
within a twelve-month period the individual manifested “recurrent substance use
resulting in a failure to fulfill major role obligations at work, school or home.”  DOE
Exh. 14 at 10.  The DOE Psychiatrist asserts that the two incidents in which the
individual was sent home from work after failing to pass the .02 BAT satisfy this
criterion.  DOE Exh. 14 at 10; Tr. at 250.

The individual contests the DOE Psychiatrist’s residual diagnosis on two bases.  First,
the individual argues that he did not fail to fulfill a work “obligation” since in both
instances the overtime assignment was voluntary duty which he could have refused.
Tr. at 176; Post-Hearing Brief at 4.  Secondly, the individual points out that while the
.02 BAT is the standard imposed by his employer in order to be considered fit for duty,
this level does not constitute legal intoxication (e.g. for purposes of driving an
automobile) and would not have prevented the individual from working in a
conventional form of employment.  Tr. at 250-51; Post-Hearing Brief at 4.

Finally, the individual testified that although he continues to drink, he limits himself
to one or two beers on occasion.  Tr. at 189-90, 210.  The individual’s wife corroborated
the individual’s testimony that he drinks no more than two beers, once or twice a week.
Tr. at 31-32.   The individual’s close friends testified that they never saw the individual
as having a drinking problem and since March 2004, the individual drinks very little.
Tr. at 31-32, 58, 66, 87, 109-11.  According to the individual’s friends, family and co-
workers, he is reliable and trustworthy, and has a solid reputation for honesty and
good judgment.  See Tr. at 57, 95, 146-47. 

(3) Hearing Officer Determination

I have thoroughly considered the record of this case, and while the individual has
presented considerable mitigating evidence and testimony, I have determined that he
has yet failed to overcome the concerns of DOE Security.  Section 710.7(a) provides
that “[a]ny doubt as to an individual’s access authorization eligibility shall be resolved
in the favor of the national security.”  For the reasons below, I find doubt remains
regarding the individual’s use of alcohol.

Despite the individual’s attacks upon her diagnosis, the DOE Psychiatrist firmly
adhered to her opinion at the hearing that the individual satisfies the DSM-IV TR



- 11 -

6/ In Report #2, she states: “[The individual] also possesses some personality traits that are
commonly observed in those with substance dependence.  For example, he seemed to have
a good capability to provide ‘lip service’ and ‘con’ others. . . Now that he has been caught
red-handed, [the individual] started fabricating different versions of the same incident.”
DOE Exh. 14 at 11.  The DOE Psychiatrist similarly questioned the individual’s veracity at
the hearing.  See Tr. at 217-18.

7/ During PSI #2 and during the second psychiatric interview, the individual affirmed that he
drank 15-20 beers at his mother’s house while at the March 26, 2004 family gathering, from
approximately 7:00  or 8:00 p.m. until he left at approximately 2:00 to 3:00 a.m.  See DOE
Exh. 31 at 11-13.  At the hearing, however, the individual testified that starting at noon until
he finally went home, “during that whole time period, yes, I may have drank 15.”  Tr. at 204.
I note that the record further indicates that the individual gave false information during PSI
#1 when he stated that he drank only six to eight beers during the day preceding the first
incident in July 2003.  See DOE Exh. 32 at 9.  During PSI #2, the individual admitted that
he may have drank as many as 20 beers on that occasion.  See DOE Exh. 31 at 37. 

8/ For instance, the individual admitted to the DOE Psychiatrist that on the evening preceding
the second failed BAT, “at the time he left his mother’s house he was intoxicated (slurred
speech and loss of balance)” and “he was told that someone told his wife that she better take
him home.”  DOE Exh. 14 at 4, 5.  In describing the same incident during PSI #2, the
individual stated that the next day after failing the .02 BAT and being sent home, he
discussed the matter with his wife and brothers-and-law who said “well you did get pretty
ripped last night.”  DOE Exh. 31 at 52.  When questioned about the individual’s drinking
that night at the hearing, however, the individual’s wife testified that the individual “did not
appear to be intoxicated” that evening, and the individual’s brother-in-law (who played

(continued...)

criteria for Alcohol Dependence.  Tr. at 223.  The DOE Psychiatrist admitted that she
did not consider the individual’s increased body weight in determining that the
individual had an increased tolerance for alcohol (Criterion (1)).  Tr. at 233.
Nonetheless, the DOE Psychiatrist opined that the individual’s increased tolerance is
amply demonstrated by the individual’s ability to consume 15-20 beers on the evening
preceding the July 2003 and March 2004 incidents.  Id.  Regarding Criterion (2), the
DOE Psychiatrist acknowledged that the heart medication (Lipitor) the individual was
taking was a contributing factor in the individual’s elevated GGT readings. Tr. at 244-
45.  However, she stood by her assessment that the individual’s substantially elevated
GGT levels were principally caused by the individual’s excessive drinking.  Tr. at 224-
25, 227-28, 255-56.  Contributing to her judgment in this regard, the DOE Psychiatrist
observed that the individual has not been truthful regarding his level of alcohol use.6/

Tr. at 217-18.  The DOE Psychiatrist noted, for example, that at the hearing the
individual gave a different account of his drinking on the evening preceding the second
incident in March 2004.  Id.7/ The DOE Psychiatrist also noted the testimony of the
individual’s family members regarding the individual’s drinking appeared to contradict
the information provided by the individual himself.  Tr. at 217.8/
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8/ (...continued)
cards with the individual until late that evening) testified that the last time he saw the
individual intoxicated was ten years ago at a Christmas party.  See Tr. at 48, 88. 

9/ The EAP counselor’s July 28, 2003 letter to the plant psychologist states that her assessment
of the individual included “a structured clinical interview, Client Questionnaire, Basis-32,
Personality Assessment Inventory (PAI) and Substance Abuse Subtle Screening Inventory
(SASSI).”  DOE Exh. 22.

  
Finally, the DOE Psychiatrist was adamant that Criterion (7) is met in this case
despite the individual’s testimony that his physician said it was alright for him to
drink.  The DOE Psychiatrist points out that according to her information, the
individual’s physician advised no more than two alcoholic beverages a day, and
certainly not the level of drinking admitted to by the individual.  See DOE Exh. 14 at
9; Tr. at 248.  The DOE Psychiatrist deemed more significant, however, that the
individual continued to drink, even to the point of intoxication in March 2004, despite
his statements during their interview in February 2004 that he had decided upon
abstinence for medical reasons.  DOE Exh. 14 at 10; Tr. at 249.

The DOE Psychiatrist also affirmed her opinion that a diagnosis of Alcohol Abuse
would be appropriate if the criteria for Alcohol Dependence had not been met, based
upon her judgment that the individual had twice within a one-year period failed to
fulfill a major work obligation due to excessive consumption of alcohol.  Tr. at 250.  The
DOE Psychiatrist conceded that .02 is not legal intoxication, and that the two incidents
stemmed from requests to work voluntary overtime that the individual did not know
he would receive and could have refused.  Tr. at 250, 253.  The DOE Psychiatrist
emphasized, however, that “[the individual] was sent home from work as a result of
alcohol use . . . Although it was not a scheduled thing, no one could know, but he had
one prior incident that he could have learned a lesson from.  He is in a job that
everyone said there is always a possibility that you could be called.”  Tr. at 251, 253.

In cases of this nature, Hearing Officers accord great deference to the expert opinions
of psychiatrists and other mental health professionals.  See Personnel Security
Hearing, Case No. TSO-0233, 28 DOE ¶          (August 31, 2005); Personnel Security
Hearing, Case No. VSO-0146, 26 DOE ¶ 82,788 (1997) (aff’d, by OSA 1997); Personnel
Security Hearing, Case No. VSO-0027, 25 DOE ¶ 82,764 (1995); Personnel Security
Hearing, Case No. VSO-0015, 25 DOE ¶ 82,760 (1995).  In this case, the individual did
not present expert testimony to counteract the opinion of the DOE Psychiatrist.
Moreover, I find ample support in the record for the DOE Psychiatrist’s findings.
Following the first incident of the failed .02 BAT, the individual was evaluated by his
EAP counselor who administered psychological tests9/ and found them indicative of “a
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well-established, long-term pattern of alcohol abuse.”  DOE Exh. 22.  The plant
psychologist expressed this concern after the individual chose not to seek additional
treatment following the incident in March 2004: “[The individual] was not going back
to treatment.  I did not recommend it.  I told him it was his choice.  I see this guy as
a real risk; the potential for relapse is really high.  He did not think he had a problem.”
DOE Exh. 14 at 7.

In her report, the DOE Psychiatrist recommended either of the following as evidence
of rehabilitation from the individual’s Alcohol Dependence: 1) documented evidence of
attendance at AA for a minimum of 100  hours with a sponsor, at least twice a week,
for a minimum of one year, and an additional year of complete abstinence following
completion of this program, or 2) satisfactory completion of a minimum of 50 hours of
a professionally led substance abuse treatment program, for a minimum of six months,
including “aftercare” and complete abstinence for 1½ years following completion of this
program.  DOE Exh. 14 at 12.  As adequate evidence of reformation, the DOE
Psychiatrist recommended two years of abstinence if the individual completes either
of the two rehabilitation programs, or three years of abstinence if he does not.  Id.  At
the hearing, the DOE Psychiatrist added under the residual diagnosis of Alcohol
Abuse, she would have recommended “the same treatment program, but may require
only one year of sobriety, so that he will be in full sustained remission.”  Tr. at 258.

The record indicates that the individual completed a five-week IOP for alcohol
treatment in late July 2003 to early September 2003, upon referral by his EAP
counselor.  Tr. at 176-77.  Subsequent to completing the IOP, the individual also
attended two AA classes in the fall of 2003.  Tr. at 179.  However, this is the extent of
the alcohol treatment the individual has received.  The individual declined additional
treatment or counseling in March 2004, following the second incident.  See DOE Exh.
14 at 4.  The record indicates that the individual has undergone only brief periods of
abstinence, during the IOP, again in late 2003 and following the second incident in
March 2004.   The individual continues to drink and has no plan to stop drinking,
although he intends to consume alcohol in moderation.  Tr. at 189-90.

Thus, the individual has not nearly met the DOE Psychiatrist’s recommendation for
adequate evidence of rehabilitation and reformation.  Consequently, I must find that
the individual has not yet overcome the security concerns associated with his use of
alcohol, and I cannot recommend restoring the individual a security clearance at this
time.  See Personnel Security Hearing, Case No. VSO-0359, 28 DOE ¶ 82,768 (2000),
aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel Security Hearing,
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Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security Hearing, Case No.
TSO-0001, 28 DOE ¶ 82,911 (2003).

B.  Criterion L, Unusual Conduct

Under Criterion L, the Notification Letter cites the individual’s failing the mandatory
.02 BAT administered by his employer in July 2003 and March 2004.  As set forth
above, I have determined that the individual has failed to mitigate the concerns of
DOE Security associated with his use of alcohol.  I therefore find, correspondingly, that
the individual has not yet overcome the concerns of DOE Security under Criterion L.

III.  Conclusion

I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(h), (j) and (l) in
suspending the individual’s request for an access authorization.  For the reasons set
forth in this Decision, I further find that the individual has not adequately mitigated
the associated security concerns.  I am therefore unable to find that restoring the
individual’s access authorization would not endanger the common defense and security
and would be consistent with the national interest.  Accordingly, I find that the
individual’s security clearance should not be restored at this time. The individual may
seek review of this Decision by an Appeal Panel under the regulations set forth at 10
C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: October 17, 2005



1 
An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be

referred to in this Decision as access authorization or a security clearance.  

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
XXXXXX’s.

                    August 31, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:                      Personnel Security Hearing

Date of Filing:                                  April 21, 2005

Case Number:                      TSO-0233

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." 1 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor in a position that
requires her to maintain a security clearance. In March 2004, the individual was arrested for
Driving While Intoxicated (DWI). Upon learning of this arrest, the local security office called
the individual in for a Personnel Security Interview (PSI). Because the information obtained
during this PSI did not resolve the security office’s concerns, the individual was referred to a
local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored
evaluation. The DOE psychiatrist prepared a written report setting forth the results of that
evaluation and submitted it to the local security office. 

Subsequently, the local security office reviewed the individual’s file and determined that
derogatory information existed that cast into doubt the individual’s eligibility for a security
clearance. The Manager of that office informed the individual of this determination in a letter
that set forth in detail the DOE’s security concerns and the reasons for those concerns. I will
hereinafter refer to this letter as the Notification Letter. The Notification Letter also informed the
individual that she was entitled to a hearing before a Hearing Officer in order to resolve the
substantial doubt concerning her eligibility for access authorization. The individual requested a
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hearing on this matter. The Manager forwarded this request to the Office of Hearings and
Appeals and I was appointed the Hearing Officer. 

II. STATEMENT OF DEROGATORY INFORMATION

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8. Specifically, the Letter alleges that the
individual “has been, or is, a user of alcohol habitually to excess, or has been diagnosed by a
psychiatrist as alcohol dependent or as suffering from alcohol abuse” (paragraph (j)), and that
this is an “illness or mental condition which, in the opinion of a psychiatrist causes, or may
cause, a significant defect in [the individual’s] judgment or reliability” (paragraph (h)). 

As support for these claims, the Letter cites the DOE psychiatrist’s report, in which she
concludes that the individual suffers from Alcohol Abuse, in Early Full Remission, and that the
individual was a user of alcohol habitually to excess until March 2004. The DOE psychiatrist
also found that the individual’s Alcohol Abuse is an illness or mental condition that causes, or
may cause, a significant defect in her judgement or reliability. The Letter also refers to the
individual’s DWI arrest and to an assessment of the individual that was performed by a local
facility after her employer referred her for evaluation because of her abnormally elevated liver
enzymes. According to that assessment, the individual is “most likely” an abuser of alcohol.
DOE Exhibit 14.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting or restoring the
individual’s security clearance would compromise national security concerns. Specifically, the
regulations compel me to consider the nature, extent, and seriousness of the individual’s
conduct; the circumstances surrounding the conduct; the frequency and recency of the conduct;
the age and maturity of the individual at the time of the conduct; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the likelihood of
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R.
§ 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
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DOE that granting or restoring access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed
by OSA, 1996), and cases cited therein. For the reasons that follow, I conclude that the
individual has made this showing, and that her clearance should therefore be restored. 

IV. THE HEARING

At the hearing, the individual did not dispute the allegations set forth in the Notification Letter.
Instead, through her own testimony and that of her domestic partner, her supervisor, a co-
worker, a neighbor, and an Employee Assistance Program (EAP) Counselor, she attempted to
demonstrate rehabilitation or reformation from alcohol abuse. The DOE psychiatrist testified for
the DOE. 

The individual’s domestic partner testified that she and the individual have been living together
for approximately 17 years. Until approximately three years ago, she said, their pattern of
alcohol consumption was to drink, between the two of them, a “12 pack” of beer on weekends,
primarily on Sunday while watching football games. During the last few years, she added, their
Sunday drinking has decreased to approximately six beers. Hearing Transcript (Tr.) at 11-12. In
late 2003, spurred by a finding of elevated liver enzymes, the individual stopped drinking for a
period of time. Tr. at 13. Eventually, she resumed her alcohol consumption and shortly thereafter
was arrested for DWI in March 2004. After this arrest, the domestic partner continued, the
individual decided to stop drinking permanently. Tr. at 15. Since then, the individual has told her
that the individual’s life is better, she’s healthier, and she is less likely to make irrational
decisions. Tr. at 15-16. The domestic partner further testified that the individual’s liver enzyme
tests are back to normal, Individual’s Exhibit A, and that the two of them do not argue as much
as they used to. Tr. at 16-17. Since the DWI, she has not seen the individual drink any alcoholic
beverage, nor has she observed any signs of such usage. Tr. at 17-18. The domestic partner
continues to drink periodically and keeps beer in the house, but said that she would know if the
individual was “sneaking some of it,” and the individual has not done so. Tr. at 19. Her
continued drinking will not entice the individual, she added, because the individual “can’t stand
the smell of beer anymore.” Id. 

The individual testified that when her elevated liver enzymes were detected in 2003, she was
referred to a local EAP Counselor, who advised her to abstain from alcohol consumption for
approximately 60 to 90 days. Tr. at 34. The individual did so, and in fact did not intend to start
drinking again. Despite this intention, the individual resumed drinking approximately one week
before her March 2004 DWI arrest. Tr. at 35. After that DWI, the individual again decided to
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permanently refrain from further alcohol use. Tr. at 37. She testified that she had her last drink
on the night of the DWI. Tr. at 63. At first, the individual had difficulty accepting the Alcohol
Abuse diagnosis because she believed it to be synonymous with Alcoholism. Tr. at 37. However,
after becoming educated about Alcohol Abuse and Alcohol Dependence and the differences
between the two, she came to accept the validity of her diagnosis. Id., Tr. at 52. The individual
then discussed the counseling and therapy that she has received. She attended the EAP’s
Intensive Outpatient Program, which consisted of 20 three hour sessions over a five week period,
and she continues to see her EAP counselor regularly. Tr. at 41, 50. She began by attending
Alcoholics Anonymous (AA) meetings at least twice weekly, and submitting documentation of
her attendance to her EAP counselor, and has now cut back to one meeting per week. Tr. at 43-
44, 68. Although the individual initially had an AA sponsor, she dropped the sponsor after
talking with her on the telephone one night and realizing that she had been drinking. After that,
she said, she felt “real uncomfortable” about having another person from AA sponsor her
because when she picks up the telephone to call her sponsor, she does not want to talk to an
alcoholic, but rather to “somebody that I know who is not going to be having a drink.” Tr. at 45,
59. Instead of a sponsor, the individual testified that her support group consists of two of her
friends and her domestic partner. Tr. at 46. She also said that she could talk to her EAP
Counselor or her family about any alcohol-related issues. Tr. at 47, 70. The individual further
stated that although she attends the AA meetings, she is not working through their 12 step
program. Tr. at 47-48. Instead, she goes to the meetings to educate herself about alcohol use
disorders and to motivate herself to remain sober by listening to the experiences of other
attendees. Tr. at 48. She concluded by saying that alcohol consumption was a problem for her,
that her life is much better now that she is no longer drinking, and that she quit not only for
employment-related reasons, but for herself as well. Tr. at 51-52. 

One of the individual’s co-workers, who is also part of her support group, then testified. She said
that she has known the individual for approximately three years, and that they often eat lunch
together. Tr. at 74, 76. The individual was “devastated” after her DWI arrest, she added, and
concluded that she had to stop drinking permanently. Tr. at 76-77. She and the individual talk
“every day” about remaining sober, and if the individual informed her that the individual’s
resolve to remain sober was weakening, she would say to the individual “Do you want to come
over here or do you want me to come to you, because we’re not going to do this and you’re not
going to do this [drink].” Tr. at 77. She concluded that she would be able to tell if the individual
resumed drinking, and that the individual has been very honest and open with her about the
subject of alcohol. Tr. 78-79. 

The individual’s neighbor testified that she sees the individual every day, talk about three times a
week, and visit in each other’s homes. Tr. at 86-87. After the DWI arrest, the neighbor posted
bond for the individual, and drove her home from the local jail. During the drive home, she said,
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the individual expressed her embarrassment about the arrest, and her realization that drinking is
“just not worth it.” Tr. at 89. Prior to the DWI, the neighbor said, she would sit with the
individual on the individual’s front porch “and drink a beer.” Tr. at 91. However, since the DWI,
she has neither seen the individual drink any alcoholic beverage, nor detected any signs of such
use. Prior to the DWI, she added, the individual and the domestic partner would argue “a lot,”
often about the individual’s alcohol consumption. Tr. at 92-93. Now that the individual has
stopped drinking, the neighbor hasn’t “seen them argue in a long time.” She then observed that
the individual seems happier and more at peace since she stopped drinking. Tr. at 93.

The EAP counselor then testified. After the individual’s DWI, he said, he began meeting with
the individual every three weeks for “individual therapy related to alcohol issues” and to monitor
the progress of her rehabilitation. Tr. at 103. Because the counselor has become more confident
in the individual’s ability to remain abstinent, the interval between meetings has increased from
three weeks to six weeks. Tr. at 104. During these sessions, the two discuss childhood issues that
might impact the individual’s alcohol use, the rehabilitative process in general, and skills for
coping with stress and other factors that might lead to a relapse. Tr. at 104-105. When the
counselor first began seeing the individual, he added, she “had some issues with defensiveness.”
Tr. at 106. Although the counselor believes that she still “minimiz[es] . . . the impact of the
alcohol use” to some degree, he added that she has made substantial progress in this area and
now admits that her past drinking has been “a problem.” Id. The counselor’s belief as to the
individual’s minimization stems from her continuing refusal to get a sponsor and to work AA’s
12 step program. Tr. at 107. Although the counselor expressed a preference that the individual
obtain a sponsor, he opined that the individual’s current support system, consisting of her family
and friends and the ongoing counseling sessions, serves largely the same purpose as a sponsor,
and are adequate to discourage further alcohol use by the individual. Tr. at 129-130. The
counselor concluded that she has made “good progress” in her rehabilitation, and that her
chances of relapse are low. Tr. at 118, 123.

Finally, the DOE psychiatrist was called as a witness. She stated that she reviewed the
individual’s personnel security file and medical records and then interviewed her. Tr. at 135,
140, 144. Based on the information obtained, and using the diagnostic standards set forth in the
Diagnostic and Statistical Manual of Mental Disorders, Volume IV, she concluded that the
individual suffered from Alcohol Abuse. Tr. at 145. The DOE psychiatrist further found that at
the time of the examination, she was not exhibiting adequate evidence of reformation or
rehabilitation. Tr. at 145-146. Specifically, the individual was not acknowledging that she had a
drinking problem, and had only been abstinent and in counseling for approximately six months.
DOE psychiatrist’s report at 15. In order to demonstrate adequate evidence of reformation or
rehabilitation, the DOE psychiatrist stated in her report that the individual would have to either
(i) continue with the treatment plan devised by the EAP (i.e., weekly documented AA attendance
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with sponsorship, plus abstinence and regular sessions with her EAP counselor) for an additional
six months, or (ii) remain abstinent from alcohol use for two years. DOE psychiatrist’s report 15-
16, Tr. at 148-149. 

When asked at the hearing whether the individual was now demonstrating adequate evidence of
rehabilitation or reformation, the DOE psychiatrist replied in the affirmative. Tr. at 149. She
explained that although she has two concerns that were raised by the testimony at the hearing,
those concerns are outweighed by several mitigating factors. The first concern is that, although
the individual now accepts the diagnosis of Alcohol Abuse, she still continues to minimize the
seriousness of her condition, as reflected in her refusal to obtain a sponsor and to work through
AA’s twelve step program. Tr. at 150. The DOE psychiatrist opined, however, that this
minimalization is a defense mechanism that the individual used, likely in order to avoid facing
“some real conflicts” inside of her. Her AA participation, the DOE psychiatrist added, “probably
triggers a lot of . . . unresolved issues in the past.” Tr. at 152. She further indicated that
treatments for individuals vary, and that a patient should not be pushed “to get into the mold of
what works for everybody.” Tr. at 151, 152. The DOE psychiatrist also noted that, even without
the sponsor, the individual “has a very good support system.” Tr. at 152. The second concern
expressed is that the individual’s domestic partner continues to drink and keeps alcoholic
beverages in the home. Tr. at 153. 

The DOE psychiatrist found these concerns to be outweighed by several positive diagnostic
factors. The first factor is that the diagnosis is Alcohol Abuse, not Alcohol Dependence. She
explained that, unlike Alcohol Dependence, with Alcohol Abuse there is no “hard core” data that
one treatment works better than others, or that a diagnosed Alcohol Abuser will always be an
Alcohol Abuser. Tr. at 153. The second factor is the individual’s continued abstinence and the
third is that “she has made positive changes in her behavior, including the fact that she’s
probably taking care of her body better, she’s lost weight and not abusing substances . . . .” Tr. at
155. The DOE psychiatrist concluded that the individual “has shown adequate reformation and
probably adequate rehabilitation” from Alcohol Abuse. Tr. at 156. 

V. ANALYSIS

After reviewing the testimony described above and the record in this matter as a whole, I agree
with the DOE psychiatrist that the individual has demonstrated adequate reformation from
Alcohol Abuse to alleviate the security concerns set forth in the Notification Letter. I share the
concerns expressed by the EAP counselor and to a lesser extent, by the DOE psychiatrist, about
the individual’s refusal to obtain an AA sponsor and to work through the 12 step program.
However, I cannot ignore what I found to be the most compelling aspect of the hearing: the
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positive appraisals of the individual’s recovery from Alcohol Abuse offered by both of the
expert witnesses. 

In making their decisions, hearing officers accord great deference to the expert opinions of
psychiatrists and other mental health professionals regarding rehabilitation and reformation. See,
e.g., Personnel Security Hearing (Case No. VSO-0146), 26 DOE ¶ 82,788 (1997) (affirmed by
OSA, 1997); Personnel Security Hearing, (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995);
Personnel Security Hearing, (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995). As previously
described, the EAP counselor testified that the individual has made good progress in her
rehabilitation, and that her chances for a relapse are low. Tr. at 119. The DOE psychiatrist found
the individual to have been reformed from Alcohol Abuse, and probably rehabilitated as well.
Tr. at 156. Given her demonstrated period of abstinence, her strong support system and her
desire to remain abstinent for personal, as well as professional, reasons, I believe that her
chances of suffering a relapse are acceptably low for security purposes. 

VI. CONCLUSION

Based on the factors discussed above, I find that the individual has shown reformation from
Alcohol Abuse and has adequately addressed all of the security concerns set forth in the
Notification Letter. I therefore find that the individual has demonstrated that restoring her
clearance would not endanger the common defense and would be clearly consistent with the
national interest. Accordingly, the individual’s security clearance should be restored. The Office
of Safeguards and Security may seek review of this Decision by an Appeal Panel under the
procedures set forth at 10 C.F.R.§ 710.28.
 

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: August 31, 2005
                                                                                                                                                            
          



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

                                                     September 21, 2005

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: April 21, 2005

Case Number: TSO-0234

This Decision concerns the eligibility of XXXXX XXXXXX XXXXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the regulations
set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."1/ A Department
of Energy (DOE) Operations Office suspended the individual's request for an access
authorization under the provisions of Part 710. This Decision considers whether, on the
basis of the evidence and testimony presented in this proceeding, the individual’s
access authorization should be restored.  As set forth in this Decision, I have
determined that the individual’s security clearance should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).
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In this instance, the individual was granted a security clearance from DOE after
gaining employment with a DOE contractor.  However, the local DOE security office
(DOE Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being suspended pending the resolution
of certain derogatory information that created substantial doubt regarding his
continued eligibility.  This derogatory information is described in a Notification Letter
issued to the individual on February 23, 2005, and falls within the purview of
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R.
§ 710.8, subsections h and j.  More specifically, the Notification Letter alleges that the
individual has: 1) “[a]n illness or mental condition which, in the opinion of a
psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect
in judgment or reliability,” and  2) “[b]een, or is, a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.” 10 C.F.R. §§ 710.8(h) and (j) (Criterion
H and Criterion J, respectively). The bases for these findings are summarized below.

The Notification Letter states that the individual was evaluated by a DOE consultant-
psychiatrist (DOE Psychiatrist) who diagnosed the individual with Substance Abuse,
Alcohol, in Early Full Remission.  According to the DOE Psychiatrist’s report, this is
a mental condition that causes or may cause a significant defect in the individual’s
judgment or reliability.  The DOE Psychiatrist further determined that the individual
did not present adequate evidence of rehabilitation or reformation.  The Notification
Letter further indicates that the individual has had two alcohol-related arrests.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on April 21,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On April 26, 2005, I was appointed as Hearing Officer
in this case.  After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE Counsel
called the DOE Psychiatrist as the sole witness on behalf of DOE Security.  Apart from
testifying on his own behalf, the individual called his wife, his brother, his brother-in-
law, his counselor, his supervisor, and a close friend who is also a co-worker.  The
transcript taken at the hearing will be hereinafter cited as "Tr.".  Documents submitted
by the DOE Counsel and the individual during this proceeding constitute exhibits to
the hearing transcript and will be cited  as "DOE Exh." and “Ind. Exh.” respectively.

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.
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The individual has been employed by a DOE contractor for 28 years, and was granted
a security clearance as a condition of his employment.  The individual’s eligibility to
hold a security clearance was called into question in July 1998, when the individual
was arrested for Driving Under the Influence (DUI).   On this occasion, the individual
admittedly consumed three to four bourbon-and-cokes before deciding to drive over to
his friend’s house.  The individual failed the field sobriety test after being stopped by
the police, and registered a blood alcohol level (BAL) of .11.  The individual pleaded
guilty and received a $1500 fine and probation.  The security concerns associated with
this alcohol-related arrest were resolved by DOE Security and the individual was
allowed to retain his security clearance.

However, the individual was again arrested on May 15, 2004, on a charge of Driving
While Intoxicated (DWI).  On this occasion, the individual was away on a fishing trip
and was called from the lake site by a friend who needed help repairing a boat.  While
at the friend’s house, the individual consumed two bourbon-and-cokes, and a beer.  On
returning to the lake, the individual was confused by a road construction detour and
turned the wrong way into a one-way lane.  Upon being stopped by the police, it was
discovered that the individual had an open container of bourbon-and-coke in his
vehicle.  The policeman administered a field sobriety test which the individual failed.
The individual refused to take the breath test.  The individual later pled guilty to the
DWI charge.

As a result of the May 2004 DWI, it occurred to the individual that he may have a
drinking problem and he immediately began complete abstinence, and sought
counseling with his Employee Assistance Program (EAP) counselor.  The EAP
counselor evaluated the individual on May 26, 2004, and determined that there was
an immediate need for intervention.  The EAP counselor referred the individual to a
five-week Intensive Outpatient Program (IOP).  The EAP counselor also recommended
attendance by the individual at Alcoholics Anonymous (AA) and aftercare counseling
following completion of the IOP.  The individual successfully completed the IOP on July
8, 2004, and began attending AA.  However, due to a misunderstanding with the EAP
counselor, the individual did not begin aftercare counseling until September 2004.  At
that time, the individual began seeing a therapist recommended by the EAP counselor
every two weeks.

On July 27, 2004, DOE Security conducted a Personnel Security Interview (PSI) with
the individual, to discuss the circumstances of his May 2004 DWI arrest.  Pursuant to
the PSI, the individual was referred to the DOE Psychiatrist who examined the
individual’s personnel security file and conducted a psychiatric evaluation of the
individual on October 8, 2004.  In her report dated October 17, 2004, the DOE
Psychiatrist diagnosed the individual with Alcohol Abuse, in Early Full Remission,
based upon diagnostic criteria set forth in The Diagnostic and Statistical Manual of the
American Psychiatric Association, IVth Edition TR (DSM-IV TR).  According to the
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DOE Psychiatrist’s report, this is a mental condition that causes, or may cause, a
significant defect in judgment or reliability.

The DOE Psychiatrist further opined in her report that the individual was without
adequate evidence of reformation or rehabilitation.  In this regard, the DOE
Psychiatrist recommended as adequate evidence of rehabilitation that the individual
continue in the aftercare program recommended by the EAP counselor for an
additional six months.  As adequate evidence of reformation, the DOE Psychiatrist
recommended continued abstinence by the individual for one year beyond completion
of the additional six months of aftercare treatment.  In the alternative, if the individual
chose not to continue in aftercare, the DOE Psychiatrist recommended two years of
absolute sobriety as adequate evidence of reformation.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
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and material factors.  After due deliberation, it is my opinion that the individual’s
access authorization should be restored since I conclude that such restoration would
not endanger the common defense and security and would be clearly consistent with
the national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in
support of this determination are discussed below.

A.   Criteria H & J; Mental Condition, Use of Alcohol

The individual has had two alcohol-related arrests, on a charge of DUI in July 1998,
and on a charge of DWI in May 2004.  In both instances, the individual admittedly
consumed an excessive amount of alcohol before deciding to drive his vehicle.  Tr. at
12, 14-15; DOE Exh. 30 (PSI Transcript) at 9-11.  On the basis of this and other
information provided during his psychiatric interview, the DOE Psychiatrist diagnosed
the individual with Alcohol Abuse based upon DSM-IV TR.  See DOE Exh. 12 (DOE
Psychiatrist Report) at 14; Tr. at 134.  In other DOE security clearance proceedings,
Hearing Officers have consistently found that a diagnosis related to excessive alcohol
use raises important security concerns. See, e.g., Personnel Security Hearing, Case No.
VSO-0079, 25 DOE ¶ 82,803 (affirmed by OSA, 1996); Personnel Security Hearing,
Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0014, aff’d, Personnel Security Review, 25 DOE
¶ 83,002 (1995) (affirmed by OSA, 1995).  As observed in these cases, an individual’s
excessive use of alcohol might impair his judgment and reliability, and his ability to
control impulses.  These factors amplify the risk that the individual will fail to
safeguard classified matter or special nuclear material.  Id.  Accordingly, I will turn to
whether the individual has presented sufficient evidence of rehabilitation or
reformation to mitigate the security concerns of DOE Security.

B.  Mitigating Evidence

The individual has presented substantial evidence in mitigation of the security
concerns.  I initially find it significant that following his DWI in May 2004, the
individual immediately began abstinence and sought counseling with his EAP
counselor on his own volition.  Tr. at 75-76.  The individual testified that he has
remained abstinent since his DWI arrest, for 15 months at the time of the hearing.  Tr.
at 96.  The individual’s sustained abstinence was corroborated at the hearing by the
testimony of his wife, brother, brother-in-law and close friend and co-worker, who each
praised the individual for his serious commitment to maintaining his sobriety.  See 
Tr. at 16, 40, 45, 55.  The individual testified persuasively that he is very comfortable
with his sobriety and has no urges to resume drinking.  Tr. at 96-97.

In July 2004, the individual successfully completed his IOP program which required
five weeks of daily counseling sessions.  See DOE Exh. 14; Tr. at 76.  The individual
also began attending AA at that time, and has continued attending AA twice a week.
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2/ Due to a misunderstanding with the EAP counselor, the individual did not begin aftercare
treatment immediately upon completing the IOP in July 2004, as orginally recommended by
the EAP counselor.  See DOE Exh. 14; Tr. at 80, 85-86.  However, the individual began
aftecare sessions in September 2004, once he received notification.  Id.

3/ In November 2004, the individual elected to discontinue aftercare treatment with the
therapist recommended by the EAP counselor.  Instead the individual continued in AA and
began seeing his present Counselor in January 2005.  Tr. at 90.  While the individual had
been abstinent for a total of 15 months at the time of the hearing, he had only nine months
of sobriety since he saw the DOE Psychiatrist in October 2004.

Tr. at 26-27, 90.  While the individual does not have a formal AA sponsor, he has a
mentor in his AA group with whom the individual confers on a regular basis.  Tr. at 93.
From September through November 2004, the individual engaged in bi-weekly
aftercare sessions with a therapist recommended by his EAP counselor.  Tr. at 81-82,
104.2/  In January 2005, the individual began sessions with his present counselor
(Counselor), a psychologist, and has continued to see the Counselor on a monthly basis.
Tr. at 90, 95.  The individual had undergone six sessions with the Counselor by the
time of the hearing.  Tr. at 102. The Counselor testified at the hearing that he sees in
the individual “a sincere desire to not drink again.”  Tr. at 116.  The Counselor gave
the individual a very good prognosis, opining that “there is a very, very low probability
of relapse on [the individual’s] part.”  Tr. at 121.

The DOE Psychiatrist testified last at the hearing.  In her report, issued in October
2004, the DOE Psychiatrist recommended six months of additional aftercare treatment
to achieve adequate rehabilitation, and one year of sobriety from the date of her report
to achieve adequate reformation from his past alcohol abuse.  DOE Exh. 12 at 14.  At
the time of the hearing, the individual was short of this recommendation.3/  However,
after considering the testimony and evidence presented by the individual, the DOE
Psychiatrist modified her opinion, stating: “From what I heard now, I think the
mitigating factors can override the lack of the months – the mathematical months in
my requirement . . .  I think at this point I will concur with [the Counselor].  I think
he’s done enough to show adequate rehabilitation and reformation.”  Tr. at 134-35.  In
view of the evidence presented and the revised opinion of the DOE Psychiatrist, I
conclude that the individual has overcome the concerns of DOE Security stemming
from his two alcohol-related arrests and the DOE Psychiatrist’s diagnosis of alcohol
abuse.

III.  Conclusion

I find that DOE Security properly invoked 10 C.F.R. § 710.8(h) and (j) in suspending
the individual’s request for an access authorization.  However, for the reasons set forth
in this Decision, I have determined that the individual has adequately mitigated the
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associated security concerns.  I therefore find that restoring the individual’s access
authorization would not endanger the common defense and security and would be
consistent with the national interest.  Accordingly, I find that the individual’s security
clearance should  be restored. The Manager of the DOE Operations Office or the Office
of Security may seek review of this Decision by an Appeal Panel under the regulations
set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: September 21, 2005



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                        November 29, 2006 
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Name of  Case:   Personnel Security Hearing 
 
Date of Filing:     April 25, 2005 
 
Case Number:     TSO-0235 

    
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  The 
individual’s access authorization was suspended by the Manager of a Department of Energy (DOE) 
local office pursuant to the provisions of Part 710.  Based on the record before me, the individual’s 
access authorization should not be restored. 
 
I.  Background 
 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
 

The individual is an employee of a contractor at a DOE facility.  After the individual was arrested 
for Driving While Intoxicated (DWI) on January 18, 2004, the DOE local office conducted 
Personnel Security Interviews (PSIs) with the individual on March 16 and June 6, 2004.  See DOE 
Exhibits 1-15, 1-16, 1-24.  Because the security concern remained unresolved after the PSIs, the 
DOE local office requested that the individual be interviewed by a DOE consultant psychiatrist 
(DOE psychiatrist).  The psychiatrist interviewed the individual on July 27, 2004.  See DOE Exhibit 
1-7.  The DOE local office ultimately determined that the derogatory information concerning the 
individual created a substantial doubt about his eligibility for an access authorization, and that the 
doubt could not be resolved in a manner favorable to him.  Accordingly, the DOE local office 
suspended the individual’s access authorization, and proceeded to obtain authority to initiate an 
administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
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possession of the DOE created a substantial doubt concerning his eligibility for access authorization. 
The Notification Letter issued to the individual included a statement of the derogatory information in 
the possession of the DOE that created a substantial doubt regarding the individual’s eligibility for 
access authorization.  DOE Exhibit 1-3.   
 
In the Notification Letter, the DOE characterized some of this information as indicating that the 
individual “is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as 
alcohol dependent or as suffering from alcohol abuse” and suffers from “an illness or mental 
condition which in the opinion of a psychiatrist causes, or may cause, a significant defect in the 
judgment or reliability of” the individual.  See 10 C.F.R. § 710.8(h), (j).  These statements were 
based on the DOE psychiatrist’s August 9, 2004 report, which included a diagnosis that the 
individual suffers from “Substance Abuse, Alcohol,” and an opinion that the individual “has been 
and is a user of alcohol habitually to excess. . . .”  DOE Exhibit 1-7 at 52, 55. The Notification Letter 
also cited the individual’s 1982 arrest for Driving Under the Influence, a citation for Possession of 
and Open Container in a Restricted Area in 1983 or 1984, and his 2004 arrest for DWI. 
 
Additionally, the Notification Letter set forth information indicating that the individual “has engaged 
in unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, 
or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion, 
exploitation, or duress which may cause him to act contrary to the best interests of national 
security.”  See 10 C.F.R. § 710.8(l).  In support of this statement, the Notification Letter cited 
allegations that, over a 15-year period from 1986 to 2001, the individual had sexually molested two 
daughters of his former girlfriend (1986 to 1989) and the daughter of his ex-wife (from 
approximately 1989 to 2001).  Also cited were statements of the DOE psychiatrist that he was 
“between 51% and 94% certain that [the individual] is a pedophile” and that the alleged “sexual 
behavior with the pre- and peri-pubescent girls probably occurred.  By ‘probably,’ I mean that the 
probability is between 51% and 94%.”   DOE Exhibit 1-7 at 52; DOE Exhibit 1-9 at 3.  Finally, the 
Notification Letter cited a test performed by a forensic psychologist.  This test classified the 
individual as one who “has a high probability of attempting to conceal having sexually abused a 
child.”  DOE Exhibit 1-12 at 6. 
 
In response to the Notification Letter, the individual requested a hearing, and the DOE local office 
forwarded the individual’s request to the Office of Hearings and Appeals (OHA).  The Director of 
OHA appointed me as the Hearing Officer in this matter.  At the hearing convened pursuant to 
10 C.F.R. § 710.25(e) and (g), I took testimony from the individual, a personal friend, two 
supervisors at his place of work, and the DOE psychiatrist.  Both parties submitted exhibits prior to 
the hearing.  I closed the record upon receiving the transcript of the hearing. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence 
that raises a concern about the individual’s eligibility to hold a DOE access authorization, as well as 
the evidence that mitigates that concern.  Based on the evidence before me and for the reasons 
explained below, I conclude that the security concern has not been sufficiently resolved. 
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II.  Analysis 
 

A. Concern Related to Use of Alcohol (10 C.F.R. § 710.8(h), (j)) 
 
 1.   Basis for the Concern 
 
In his August 9, 2004 report, the DOE psychiatrist concluded that the individual met the following 
criteria for Substance Abuse, Alcohol, set forth in the Diagnostic and Statistical Manual of Mental 
Disorders IV-TR (DSM): 

 
A.   A maladaptive pattern of substance use leading to clinically significant 
impairment or distress, as manifested by one (or more) of the following, occurring 
within a 12 month period. 

 
(1) recurrent substance use resulting in a failure to fulfill major role 
obligations at work, school, or home . . . 
 
(2) recurrent substance use in situations in which it is physically hazardous 
(e.g., driving an automobile or operating a machine when impaired by 
substance use) 
 
(3) recurrent substance related legal problems (e.g., arrests for substance 
related disorderly conduct) 
 
(4) continued substance use despite having persistent or recurrent social or 
interpersonal problems caused or exacerbated by the effects of the 
substance . . . 

 
B. The symptoms have never met the criteria for Substance Dependence for this 
class of substance. 
 

DOE Exhibit 1-7 at 51.  There is no dispute that the individual meets Criterion B above, i.e., that he 
does not meet the criteria for substance dependence.  Instead, the factual dispute centers on the DOE 
psychiatrist’s opinion that the individual met “Criterion A2 in 2004 and [that] he met Criterion A3 in 
1982 and 1983.”  Id.   
 
  a.  Alcohol-Related Legal Problems in 1982 and 1983 
 
To support his finding of “recurrent substance related legal problems” in 1982 and 1983, the DOE 
psychiatrist cites a June 1982 arrest of the individual for DWI, a November 1982 citation for 
providing his military ID to an underage airman, and a May 1983 citation for possession of an open  
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container in a restricted area.  Id. at 40.  However, the individual contends that alcohol was not 
involved in the November 1982 incident, and that he was not “operating a vehicle” when he was 
charged with DWI, but rather was merely demonstrating to his friend how to operate the manual 
transmission on his car.  Transcript of Personnel Security Hearing (Tr.) at 148-53. 
 
Though the purpose of the individual in providing his ID to an underage airman was to facilitate the 
airman’s entry to a bar, I can find nothing in the record indicating that this incident was in any way 
related to the individual’s use of alcohol.  Nonetheless, there is no dispute that his use of alcohol led 
to the June 1982 (DWI) and May 1983 (open container) incidents, meaning that together they can 
reasonably be described as “recurrent substance related legal problems” as described in Criterion A3 
above “occurring within a 12 month period.”  See DOE Exhibit 1-19 (individual states in a 1991 PSI 
that, prior to his June 1982 arrest, “one of the guys was drinking, the rest of us were drinking pretty 
heavily”).  Thus, the individual’s implication that he was technically not guilty of DWI in June 1982 
does not sufficiently undercut the factual basis for the DOE psychiatrist’s finding that the individual 
met Criterion A3 in 1982 and 1983. 
 
  b.  Use of Alcohol in Physically Hazardous Situations in 2004 
 
The DOE psychiatrist notes in his report the individual’s admission that, at least once in the year 
prior to his January 2004 DUI arrest, he drove after becoming intoxicated.  DOE Exhibit 1-7 at 44.  
At the hearing, the individual downplayed his earlier statement. 
 

Normally on those times -- and like I told [the DOE psychiatrist], I would sit around 
and drink a couple of cokes and coffee before I left and give it some -- you know, I'd 
be feeling quite a bit less inebriated. I didn't think I was up to the level where it was 
illegal. 

 
Tr. at 142.  However, when I asked the individual if he thought he had similarly “totally sobered up” 
before his January 2004 DUI arrest, when his blood alcohol content was over the legal limit at .09, 
the individual replied, “I thought so.  Apparently not, if the blood alcohol level was that high.”  Tr. 
at 144.  In any event, Criterion A2 does not require that a person be intoxicated beyond a particular 
legal limit in order for the situation to be considered “ physically hazardous.”  See Tr. at 141 
(testimony of DOE psychiatrist that “the criteria doesn’t even say intoxicated”).  Thus, the record 
supports a finding that the individual used alcohol in a physically hazardous situation, i.e., became 
intoxicated prior to driving an automobile, at least once in the twelve months prior to his January 
2004 DUI arrest.  There is therefore sufficient support in the record for the DOE psychiatrist’s 
conclusion that the individual met Criterion A2 in 2004. 
 
The individual submitted information to demonstrate “that people who have a problem abusing 
alcohol have [certain] characteristics, and I've tried to show, through testimony of witnesses and 
[letters of recommendations] that I don't have those symptoms.” Tr. at 147.  Specifically, he 
provided an “Alcohol Alert” published by the National Institute on Alcohol Abuse and Alcoholism, 
for the  
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purpose of showing that “alcohol abusers frequently have work related problems, . . .”  Individual’s 
Exhibit 13.  He also presented the testimony of individuals that support his contention that he does 
not have alcohol-related work problems.   
 
However, this evidence in no way undercuts the diagnosis of the individual by the DOE psychiatrist 
under the criteria for substance abuse set forth in the DSM.  The DOE psychiatrist’s diagnosis was 
not based on a finding that individual had work-related problems, which would appear to fall under 
Criterion A1 of the DSM criteria for substance abuse set forth above (“recurrent substance use 
resulting in a failure to fulfill major role obligations at work, school, or home”).  Instead, the DOE 
psychiatrist cited Criteria A2 and A3, two criteria for which I find above there was a factual basis in 
the record.   
 
Finally, the individual notes that when he was evaluated by a psychologist to which he was referred 
by the DOE psychiatrist, the psychologist administered the Substance Abuse Subtle Screening 
Inventory (SASSI), but the psychologist’s report did not include the results of this test, which the 
individual states has “an overall empirically tested accuracy of 93 percent.”  Individual’s Exhibit 1 
at 3. 
 
Though the individual is correct that there are no SASSI results in the record, I cannot assume that 
the results of the SASSI were favorable to the individual based solely on the lack of reported results. 
Moreover, assuming, arguendo, that the results did not indicate a substance use disorder, this would 
not negate the diagnosis of the DOE psychiatrist.  First, according to a National Institutes of Health 
publication on the SASSI, the accuracy rate of the test cited by the individual appears to apply to a 
diagnosis of substance dependence, not substance abuse, which is the diagnosis at issue here. 
http://pubs.niaaa.nih.gov/publications/Assesing%20Alcohol/InstrumentPDFs/66_SASSI.pdf (“The 
Adult SASSI-3 helps identify individuals who have a high probability of having a substance 
dependence disorder with an overall empirically tested accuracy of 93 percent.”).  Further, as noted 
by the SASSI Institute, “a given SASSI result may be one of the 93% overall correct identifications 
or it may be one of the 7% overall errors in classification. Therefore, it is important to learn as much 
as possible about factors that might affect the accuracy of any particular SASSI result.” SASSI 
Institute Newsletter, Volume 5, Number 4, http://www.sassi.com/docs/news_5_4.htm (November 
1997). 
 
In sum, the overall record supports the factual basis cited by the DOE psychiatrist for his diagnosis.  
Accordingly, there is clearly a valid basis for concern under the regulatory criteria of 10 C.F.R. 
§ 710.8(h) and (j).  In other DOE access authorization proceedings, hearing officers have 
consistently found that the excessive use of alcohol might impair an individual’s judgment and 
reliability, and his ability to control impulses.  These factors amplify the risk that the individual will 
fail to safeguard classified matter or special nuclear material. See, e.g., Personnel Security Hearing, 
Case No. TSO-0168, 29 DOE § 82,807 (2005) (and cases cited therein).   
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 2.   Whether the Concern Related to Alcohol Use Has Been Resolved 
 
In his report, the DOE psychiatrist concluded that “until such time as he is showing adequate 
evidence of rehabilitation or reformation [the individual] is not at a low risk of continuing to abuse 
alcohol and drink habitually to excess, . . .”  DOE Exhibit 1-7 at 55. 
  

As adequate evidence of rehabilitation the subject can do one of the following: 
 

(1)  Produce documented evidence of attendance at Alcoholics 
Anonymous (AA) with a sponsor and working on the 12 steps at least 
once a week for a minimum of 100 hours over at least a year’s time 
and be abstinent from alcohol and all non-prescribed controlled 
substances for a minimum of two years. 

 
(2) Satisfactorily complete a professionally run alcohol treatment 

program, either inpatient or outpatient, including aftercare, for a 
minimum of six months and be abstinent from alcohol and all non-
prescribed controlled substances for a minimum of two years. 

 
Any future use of alcohol or non-prescribed controlled substances will be evidence 
that the subject is no longer showing adequate evidence of rehabilitation. 
 
As adequate evidence of reformation there are two options: 
 

(1)  If the subject goes through one of the two rehabilitation programs 
above, then a minimum of two years of abstinence from alcohol and 
all non-prescribed controlled substances is necessary to show 
adequate evidence of reformation. 

 
(2)  If the subject does not go through one of the two rehabilitation 

programs above, then a minimum of three years of abstinence from 
alcohol and all non-prescribed controlled substances is necessary to 
show adequate evidence of reformation. 

 
Id. at 54. 
 
At the hearing, the individual offered no evidence of steps toward rehabilitation or reformation as set 
forth above.  The DOE counsel asked the individual, “[W]ould it be fair for me to say that, since you 
disagree with this diagnosis, you don't believe that you need to show anybody that you've reformed 
or rehabilitated?” 
 

A. I don't go any place that I have to drive and drink anymore. 
. . . . 
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Q. So you would say you don't need to show reformation or rehabilitation? 

 
A. I don't believe so, no. 

 
Tr. at 137-38. 
 
As the individual has not completed, or even attempted, the steps toward rehabilitation or 
reformation set forth by the DOE psychiatrist, it would appear that the individual is still, in the 
words of the psychiatrist, “not at a low risk of continuing to abuse alcohol and drink habitually to 
excess, . . .”  As I pointed out in my questioning of the DOE psychiatrist at the end of the hearing, 
 

My job is really a predictive assessment. It's to say, "Okay, what are the chances he's 
going to abuse alcohol, drink to excess in the future?" 
 
. . . . 
 
[I]f you had to rate his risk on a scale of one to ten, where would you put him? 
 

[DOE psychiatrist]: The best I could put it is that I believe it's more likely 
than not, over the next five years, he'll either abuse alcohol again or he'll drink 
habitually to excess. 
 

MR. GOERING: Okay. That's fair enough. 
 

[DOE psychiatrist]: That's, I would say, an educated opinion based on all of 
the facts in the case. 
 

MR. GOERING: Okay. 
 

[DOE psychiatrist]: I don't hear anything from him that takes responsibility 
for his alcohol use. I just hear excuses. So that makes me be less than optimistic 
about his prognosis for simply abusing it or drinking habitually to excess. 
 

MR. GOERING: Of course, his opinion is he doesn't have a problem; right? 
 

[DOE psychiatrist]: Right. 
 

[Individual]: Well, my opinion was I didn't realize that I was getting close to 
that level for driving, and I've quit doing that. 
 

MR. GOERING: Okay. 
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[Individual]: The drinking habitually to excess, I still, I guess you would say, 
drink habitually. I might go down to [a local establishment], listen to the band, 
maybe meet some people. I don't drive after that. 
 

Tr. at 158-59. 
 
The point missed by the individual in his testimony is that, whether driving or not, a person who is 
intoxicated normally suffers from some degree of impaired judgment.  And I am concerned that the 
individual does not appreciate the impact his future drinking may have on his ability to protect 
classified information.  For example, the individual testified at the hearing, 
 

  [Individual]: Well, there is a lot of levels of intoxication, too. If I was getting 
so drunk that I didn't know what I was saying – 
 

[DOE psychiatrist]: Well, you defined intoxication in such a way that, to me, 
if somebody is getting intoxicated eight or nine times a year, that has access to 
classified information – 
 

[Individual]: Well, if your speech is slurred a little bit and you're relaxed, I 
think that's classified as social drinking. If you drink a little to relax, have some fun -
- I mean, I'm not going there to get -- to get blitzed. 
 

Tr. at 160. 
 
Based upon the testimony of both the individual and the DOE psychiatrist, the concern related to the 
individual’s alcohol use has not been resolved. 
 

B. Concern Related to Alleged Child Molestation and Pedophilia (10 C.F.R. § 710.8(l)) 
 
 1.   Basis for the Concern 
 
As a concern under 10 C.F.R. § 710.8(l), the Notification Letter cited allegations that, over a 15-year 
period from 1986 to 2001, the individual had sexually molested two daughters of his former 
girlfriend (1986 to 1989) and the daughter of his ex-wife (from approximately 1989 to 2001).  The 
record further reflects an allegation of sexual abuse by a friend of two of alleged victims, the 
daughters of his former girlfriend, in the late 1980s.  DOE Exhibit 1-19 at 45.  Also cited were 
statements of the DOE psychiatrist that he was “between 51% and 94% certain that [the individual] 
is a pedophile” and that the alleged “sexual behavior with the pre- and peri-pubescent girls probably 
occurred.  By ‘probably,’ I mean that the probability is between 51% and 94%.”   DOE Exhibit 1-7 
at 52; DOE Exhibit 1-9 at 3.  Finally, the Notification Letter cited a test performed by a forensic 
psychologist.  This test classified the individual as one who “has a high probability of attempting to  
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conceal having sexually abused a child.”  DOE Exhibit 1-12 at 6.  The individual flatly denies that 
he has ever sexually abused a child.  Individual’s Exhibit 1. 
 
It is important to note here that the purpose of this proceeding is not to determine whether the 
individual, in fact, molested children.  If it were, the evidence of doubt raised by the individual 
would perhaps be sufficient to spare him a negative judgment, since there is clearly some doubt as to 
whether the individual is guilty of that which he is accused.  This is evidenced by the fact that the 
DOE psychologist could not find, beyond a probability of 94%, that the individual is a pedophile.  It 
is also true, as the individual points out, that criminal charges against him were not pursued based 
upon the allegations made in 1988 or 2001.  Further, none of his accusers testified in this 
proceeding, where they would have been subject to cross-examination, and where I could have 
observed first-hand their testimony. 
 
But this is not a proceeding where the accused gets the benefit of a reasonable doubt, as in a criminal 
case.  Neither are the allegations required to be proven by a preponderance of the evidence, as in a 
typical civil proceeding.  Thus, for example, if there were only a 49% chance that the individual is a 
pedophile, the risk to the national security would almost certainly be too great to warrant restoration 
of his security clearance.  See  10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access 
authorization eligibility shall be resolved in favor of the national security.”).  This does not mean 
that an accusation of child molestation is alone necessarily sufficient to disqualify an individual from 
holding an access authorization.  See, e.g., Personnel Security Hearing, 26 DOE ¶ 82,785, Case No. 
VSO-0141 (1997) (“concern raised by the allegation [of child molestation] against the individual, 
the credibility of which is seriously undermined by the evidence in the record, is more than 
sufficiently mitigated by facts in the record which are favorable to the individual”), affirmed (OSA 
1997).  Indeed, in the present case, the individual continued to hold a clearance in the 1990s despite 
the DOE’s knowledge of prior allegations of child sexual abuse.  DOE Exhibit 2-12. 
 
However, the present case distinguishes itself in that four children have now raised allegations 
against the individual, three girls in the late 1980s, and another in 2001.  Regarding the earlier 
allegations, by two daughters of his former girlfriend and one of their friends, the individual states, 
 

I dumped that gal when I met my ex-wife, and she was furious about it, and she said-
- she made all kinds of allegations. I mean, it's in the report there. She said I was 
copying software and selling it, stealing government property and selling it, all kinds 
of things, but, of course, the only thing anybody listened to, since they heard it, was 
that sexual thing, and so she just expanded on that. 
 

Tr. at 126.  Thus, the individual contends that the mother raised false allegations regarding her 
daughters, and that the daughters’ close friend who made a separate allegation “just was lending her 
support.”  Tr. at 128.  As for the allegations by his ex-wife’s stepdaughter in 2001, the individual 
states that his ex-wife was living with him at the time of the earlier allegations, and “saw how 
devastating it was.”  Tr. at 125.  The individual testified that, because his ex-wife has a son by him,  
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he “believe[s] a lot of the way the allegations came out this time is it was motivated by money. I 
mean, it got her child support increased, it got me out of my son's life, gave her complete control of 
my son.”  Id.   While the individual may be correct in the explanations he offers, another 
explanation, and the simplest one, given allegations by four separate individuals, is that all of the 
allegations are true.  
 
In any event, as stated above, I do not need to conclude that the allegations are true in order to find 
that the allegations raise a substantial doubt regarding the ability of the individual to properly 
safeguard classified information.  In fact, with the individual’s history, there is a significant risk that 
he would be subject to pressure, coercion, exploitation, or duress by a person raising yet another 
allegation of sexual abuse, even a false allegation, and this would be true even if all of the past 
allegations were false.  As unfair as it may be to the individual, this simply highlights the fact that 
the purpose of this proceeding is not to determine the ultimate truth of the allegations against the 
individual, but rather to evaluate a potential future risk to the national security.  In this context, the 
probability that others would likely draw an inference of guilt from the circumstances can raise a 
significant concern, even in the absence of more concrete proof. 
 
Moreover, this substantial doubt raised here would exist in the absence of the opinions of the DOE 
psychiatrist and the forensic psychologist, both of which the individual goes to great lengths to 
discredit.  Thus, I do not need to address at length the factual assumptions underlying these opinions, 
many of which the individual contends are “erroneous.”  Individual’s Exhibit 1 at 5. 
 
However, there is at least one finding by the forensic psychologist that merits discussion here, the 
results of the Abel Assessment for Sexual Interest (AASI) administered to the individual.  This test 
does not rely upon facts disputed by the individual.  Rather, the test records a subject’s reaction to a 
number of slides presented to him visually, and also relies on the responses of the subject to a 
questionnaire that includes over 600 items.  DOE Exhibit 1-12 at 5-6.  According to the forensic 
psychologist, the “procedure generates probability values that indicate the degree to which a client 
matches other individuals who have molested a child in the same age and gender category as has 
been alleged towards the client.”  Id. at 6.  The psychiatrist reported that the individual’s 
 

Abel response profile is classified in the denier-dissimulator category.  That 
classification suggests a client who does not show overt sexual interest in children on 
direct viewing time, but a client who has a high probability of attempting to conceal 
having sexually abused a child.  This classification is not perfect, but research with 
this procedure indicates [it is] approximately 80% [accurate] in classifying such 
persons. 
 

Id.  In response to these reported results, the individual contends that the slide projector was “in need 
of service as it sometimes took two or three key presses to get it to respond.”  Individual’s Exhibit 1. 
The individual also presented an article authored by an Assistant United States Attorney entitled 
“Using the Abel Assessment for Sexual Interest™ to Infer Lack of Culpability in a Criminal Case.”   
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Individual’s Exhibit 11.  The article concludes, “Given the lack of adequate, independent studies to 
support the accuracy of the AASI, prosecutors should argue that the research falls short of proving 
the relevance, reliability and acceptance necessary for its use in criminal trials.”  Id. at 5. 
 
While this article raises valid issues regarding the accuracy of the AASI generally, I conclude that 
the results in the present case are entitled to at least some weight.   For example, the article cites the 
exclusion of the results of an AASI from a criminal trial in a United States District Court, in part 
because “a 24 percent rate of false negative results does not assist the jury in understanding the 
evidence or determining a fact in issue.”  Id. at 3.  However, even assuming the AASI can be faulted 
for producing “false negative results,” it does not follow that test produces a similar proportion of 
false positive results, the type of error claimed by the individual in this case.  Second, the article 
principally addresses the admissibility of the AASI before a lay jury, under the standards set forth by 
the U.S. Supreme Court in Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).  By 
contrast, the present proceeding is more akin to a bench trial, where a judge rather than a lay jury is 
the finder of fact.  See Fiero v. Gomez, 865 F.Supp. 1387 (N.D. Cal. 1994) (in a bench trial 
“concerns about the usefulness of various portions of the scientific testimony more appropriately can 
be addressed through determination of the weight to be accorded the testimony, rather than through 
the threshold determination of admissibility”), aff'd on other grounds, 77 F.3d 301 (9th Cir.), 
vacated on other grounds, 519 U.S. 918 (1996).  Finally, the article notes that while some courts 
have excluded AASI results, others have found them admissible.  Individual’s Exhibit 11 at 5. 
 
Again, the multiple allegations in the present case are alone sufficient to raise a valid security 
concern. The results of the AASI test administered to the individual simply add more doubt 
regarding the suitability of the individual to hold an access authorization.  Given this valid concern, I 
now address whether there is evidence in the record that sufficiently resolves the concern raised 
regarding the individual’s behavior. 
 

2.   Whether the Concern Related to Alleged Child Molestation Has Been Resolved 
 
While it is admittedly difficult to overcome the security concerns raised by allegations of child 
sexual abuse, it is not impossible.  In one prior case, already cited above, the credibility of the 
individual’s testimony and his record as a foster parent of six children and a teacher of hundreds of 
others was sufficient to resolve the concern raised by one isolated accusation of abuse.  Personnel 
Security Hearing, 26 DOE ¶ 82,785, Case No. VSO-0141 (1997), affirmed (OSA 1997).  But, as 
noted above, the present case is distinct in that it involves multiple allegations, making the concern 
even more difficult to resolve.  As for evidence that might help to resolve that concern, I find below 
that the record of positive or benign interactions between the individual and children is sparse.  
Further, my opinion of the individual’s credibility is diminished by inconsistencies between his 
testimony at the hearing and his statements in two previous PSIs. 
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  a.  Character Witnesses 
 
The individual provides ample evidence of colleagues and friends that universally find him to be 
honest, reliable, and trustworthy, particularly in the work environment.  See Individual’s Exhibit 6.  
However, of the three witnesses presented by the individual, only one commented on the 
individual’s behavior around children.  Tr. at 83-110.  When this witness, a friend of the individual, 
was asked for his opinion of the allegations against the individual, he replied, 
 

I think it's ridiculous. I've observed him before I even knew of any of this. 
Anybody that comes around my family, I observe them and I watch them, because I 
want to protect my family. 
 

My daughters climb on him, and he's -- he's very understanding of it, but just 
like anybody, he gets tired of it after a while, you know, so that's enough, and it's 
very normal. 

 
He doesn't -- he's not like excited to have them climb on him or anything. 

There is nothing sexual there. It's just someone interacting with children. He has a 
blast with them, and they love to be around him, and this has gone on for several 
years, so there is nothing behind the scenes that I haven't seen, or anything, or they 
wouldn't want to be around him. They ask me, "Why don't we have [the individual] 
over tonight? We'll play some volleyball." "Okay." 

 
Tr. at 107. 
 
This testimony is impressive in that, while his friend is apparently aware of the allegations against 
the individual, he trusts the individual enough to allow him to spend a lot of time around his 
daughters.  Again, however, it is unfortunately the only such evidence presented in this case.  For 
example, one of the written statements submitted on behalf of the individual was authored by the 
parent of one of his accusers, the friend of the two daughters of his former girlfriend who also 
accused the individual of sexually abuse.  Conspicuously absent from that statement is any mention 
of the author’s opinion of the allegations raised by his daughter, or any positive testimony 
concerning the individual’s interaction with the girl. 
 
  b.  Credibility of the Individual 
 
In a June 27, 1991 PSI, the individual discussed the allegations of sexual abuse made by two 
daughters of his former girlfriend and one of their friends.  See DOE Exhibit 1-19 at 29, 45.  In the 
same interview, the individual said of the friend who made the allegation, “she was always in 
trouble . . . they lived three or four blocks away.”  However, in a June 6, 2004 PSI, when asked 
about “an allegation that you had not only, had molested her two children but a neighbor’s child,” 
the individual responded, 
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Individual:    A neighbor’s child? 
 
Personnel Security Specialist:  Yeah, a female child.  Have you – 
 
Individual:    I – 
 
Personnel Security Specialist:  --was you aware of that? 
 
Individual:    No.  I, I can’t even imagine what neighbor’s 

child it would have been. 
 
Personnel Security Specialist:  Okay. 
 
Individual:    I can’t think of anyplace we lived that we had, 

neighbor’s children that ever – 
 
Personnel Security Specialist:  Okay 
 
Individual:    -- spent any time with us. 
 

DOE Exhibit 1-15 at 62.  At the hearing, the individual explained his answer at the PSI by stating, 
“that gal was never a neighbor of ours, she was one of my boss' daughters.”  Tr. at 73.  The 
individual then said later in the hearing regarding the girl, “Like I said, she was a real good friend of 
[his former girlfriend’s daughters].  She was a neighbor.”  Tr. at 126. 
 
It is possible, though very difficult to believe, that the individual misspoke (or was misrecorded) in 
both the 1991 PSI and the hearing in this matter when he stated that the girl in question “lived three 
or four blocks away” and “was a neighbor.”  Even if I were to accept such an incredible explanation, 
the larger point is that the individual clearly was aware that a friend of the daughters of his former 
girlfriend had made an allegation against him.  DOE Exhibit 1-19 at 45 (in 1991 PSI, individual 
answers “Yeah” to question whether he knew “for sure that [the friend] made, um, one single 
allegation that you touched her bre—tried to touch her breast”).  Thus, when asked in the 2004 PSI 
about allegations that he “not only” molested his former girlfriend’s daughters “but a neighbor’s 
child,” the individual could have simply corrected the personnel security specialist by telling him 
that the other girl who had accused him was not, in fact, a neighbor.  Instead, it appears that he, at 
worst, lied, and at best, feigned ignorance as to what the questioner could have been talking about. 
 
Further, in his June 6, 2004 PSI, immediately after discussing why he did not undergo a required 
psychological evaluation after the most recent allegations in 2001, and noting that his attorney had 
advised him against the evaluation, the individual was asked, “Did a police officer ever, uh, attempt  
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to report or contact you to ask you questions about these allegations and you referred them to your 
attorney?” 
 

Individual:    No, was never contacted by a police officer. 
 
Personnel Security Specialist:  Really? 
 
Individual:    Now, uh, I had a picture that a friend’s 

daughter had colored and I had it hanging on 
my refrigerator and somebody reported that to 
Social Services . . . .  And I had a . . . social 
worker stop by one day out of the blue, . . .  

 
DOE Exhibit 1-15 at 48.  As a police department offense report in the record clearly states that a 
police officer attempted to contact the individual in December 2001 and received a voice mail from 
the individual “advising me to call his attorney,” DOE Exhibit 1-26 at 6, the individual does not 
deny that the statement as recorded in the PSI transcript was false.  Instead, he claimed at the hearing 
that 
 

if you examine the transcript of the interview that he bases this statement on . . . , it is 
obvious that either the interview tape or the interview transcript has been edited or 
altered to make it look like I am denying that the police contacted me. 

 
As can be plainly seen, [the Personnel Security Specialist] and I are 

discussing the 2001 allegations. He asked if the police ever contacted me, it appears 
as if I answer no, and then myself and [the personnel security specialist] continue 
discussing different allegations. 

 
There has been a portion of the interview removed to move my negative 

answer to a different question to a place where it will make me appear to be 
dishonest.  

 
This altered transcript has been entered into evidence against me as an 

official government document. It is possible I may have uncovered more proof of this 
kind of deception had I been given ample time to prepare this case. 

 
Tr. at 17-18.2 
 

                                                 
2 The hearing in this case was held over five months after the date of the Notification Letter, and over three 

months after the individual’s request for a hearing was received by the OHA, after the OHA Director approved a 30-
calendar-day extension beyond the 90 calendar days within which the Part 710 regulations require that a hearing be held. 
10 C.F.R. § 710.25(g).  The transcript of the PSI at issue was provided to the individual over 1½ months prior to the 
hearing.               
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The individual’s claim is ludicrous on its face.  A reasonable reading of the relevant portion of the 
transcript shows that the personnel security specialist’s question flowed naturally from a preceding 
answer regarding the same allegations, where the individual reported that his attorney had advised 
him to not undergo a psychological evaluation after the allegations were raised in 2001.  While it is 
true that, after the individual’s dishonest answer, the interview abruptly changes subjects, that too 
fits appropriately in context, as the individual clearly attempts to evade the question of whether he 
was contacted by the police officer, and instead brings up an entirely different incident in which he 
was visited by a social worker.  Moreover, I have listened to the audio tape of this portion of the PSI, 
and find no apparent evidence of nefarious editing. 
 
I cannot definitively conclude from the above examples that the individual is lying about the 
allegations regarding child sexual abuse, and I cannot completely rule out the possibility that, despite 
evidence to the contrary, the individual may have been falsely accused.  But my opinion of the 
individual’s credibility, based on these instances and my observation of his general demeanor during 
the hearing, is not such that it helps resolve the obvious security concerns raised by these troubling 
allegations. 
 
III.  Conclusion 
 
Upon consideration of the record in this case, I conclude that there remains a substantial doubt 
regarding the individual’s eligibility to hold an access authorization, due to unresolved concerns 
stemming from both the individual’s use of alcohol and multiple allegations of child sexual abuse.   
As such, I cannot find that restoring the individual’s access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest. 10 C.F.R. 
§ 710.27(a).  Accordingly, the individual’s access authorization should not be restored.   
 
The individual may seek review of this Decision by an Appeal Panel under the procedures set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 29, 2006 



*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
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Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   April 27, 2005 
 
Case Number:   TSO-0236 
 
This decision concerns the eligibility of XXXXX XXXX XXX (hereinafter referred to as "the 
Individual") to have his access authorization restored under the regulations set forth at 10 C.F.R. Part 
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1  
 
I. BACKGROUND  
 
The present case concerns an individual who seeks restoration of his DOE access authorization.  The 
Individual’s access authorization was suspended when derogatory information that raised a significant 
doubt about his eligibility to maintain his access authorization came to the attention of a DOE Local 
Security Office (LSO).  The LSO obtained this derogatory information during a background re-
investigation of the Individual.  After conducting this background investigation, the LSO concluded 
that the Individual failed to resolve the substantial doubts about his eligibility for a DOE access 
authorization that the derogatory information raised.  Accordingly, an administrative review 
proceeding was initiated.  See 10 C.F.R. § 710.9.  The LSO then issued a letter notifying the Individual 
that it possessed information that raised a substantial doubt concerning his eligibility for access 
authorization (the Notification Letter).  The Notification Letter alleges that the Individual has 
  

(1) Deliberately misrepresented, falsified, or omitted significant information from a . . . 
Questionnaire for Sensitive (or National Security) Positions, . . . a personnel security 
interview, written or oral statements made in response to official inquiry on a matter 
that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to § 710.20 through § 710.31, 10 C.F.R. § 710.8(f) 
(Criterion F); 
  

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified matter or 
special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be referred to in this Decision as an access 
authorization or a security clearance. 
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(2) Trafficked in, sold, transferred, possessed, used, or experimented with a drug or 
other substance listed in the Schedule of Controlled Substances established pursuant to 
section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, 
amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a 
physician licensed to dispense drugs in the practice of medicine, or as otherwise 
authorized by Federal law.  10 C.F.R. §710.8(k) (Criterion K);  

 
(3) Been, or is, a user of alcohol habitually to excess. . . .10 C.F.R. § 710.8(j) (Criterion 
J); and 

 
(4) Engaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, 
or duress which may cause the individual to act contrary to the best interests of the 
national security . . .  10 C.F.R. § 710.8(l) (Criterion L).  

 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter.  This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the Hearing, the LSO presented one witness, the DOE Psychiatrist.  The Individual testified on his 
own behalf and called three witnesses: a coworker, his sister and his Employee Assistance Program 
Counselor (the EAP Counselor).  See Transcript of Hearing, Case No. TSO-0236 (hereinafter cited as 
“Tr.”).  
 
II. STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and 
the Individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a). The 
regulations state that “[t]he decision as to access authorization is a comprehensive, common-sense 
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to 
whether the granting of access authorization would not endanger the common defense and security and 
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I have considered the 
following factors in rendering this opinion: the nature, extent, and seriousness of the conduct; the 
circumstances surrounding the conduct, including knowledgeable participation; the frequency and 
recency of the conduct; the Individual's age and maturity at the time of the conduct; the voluntariness 
of the Individual's participation; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material 
factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).  The discussion below reflects my application of these 
factors to the testimony and exhibits presented by both sides in this case. 
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III. FINDINGS OF LAW AND FACT 
 
A.  Criterion F 
 
On September 7, 2001, the Individual completed and submitted a Questionnaire for National Security 
Positions (QNSP) to the LSO for the purpose of maintaining a DOE access authorization.  Question 
24a of that QNSP asked “Since the age of 16 or in the last 7 years, whichever is shorter, have you 
illegally used any controlled substance, for example, marijuana, cocaine, crack cocaine, hashish, 
narcotics (opium, morphine, codeine, heroin, etc.), amphetamines, depressants (barbiturates, 
methaqualone, tranquilizers, etc.), hallucinogenics (LSD, PCP, etc.), or prescription drugs?”  The 
Individual answered this question “no.”  DOE Exhibit 14 (emphasis in the original). 
 
The Notification Letter charges that the Individual’s statements during a February 28, 2002 Personnel 
Security Interview (PSI) and a July 13, 2004 Forensic Psychiatric Examination show that he had, in 
fact, used marijuana and cocaine during the seven-year period preceding the September 7, 2001 QNSP.  
If the Individual had used marijuana or cocaine during the seven year period prior to September 7, 
2001, his answer to QNSP Question No. 24a was false.  Providing false information in a QNSP raises 
significant security concerns under Criterion F.  False statements by an individual in the course of an 
official inquiry regarding a determination of eligibility for DOE access authorization raise serious 
issues of honesty, reliability, and trustworthiness. The DOE security program is based on trust, and 
when a security clearance holder breaches that trust, it is difficult to determine to what extent the 
individual can be trusted again in the future.  See e.g., Personnel Security Hearing, Case No. VSO-
0281, 27 DOE ¶ 82,821 at 85,915 (1999), affirmed, 27 DOE ¶ 83,030 (2000) (case terminated by OSA, 
2000); Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995) affirmed 
(OSA, 1995). 
 
During the February 28, 2002 PSI, the interviewer asked the Individual “When was the last time [he] 
had used [marijuana]?”  The Individual replied “It has been a while, no, it’s been a long time.  I don’t 
remember last.”  The Interviewer then asked “give me a ballpark figure?”  The Individual responded 
by stating, “Maybe like six years ago, maybe.”  PSI at 66.  Later in the PSI, he was again asked when 
was the last time he had used marijuana.  The Individual responded “I would say maybe like six years 
ago, maybe seven years ago.”  PSI at 70.  The Notification Letter asserts that the above cited 
statements constitute an admission by the Individual that he had used marijuana in the seven year 
period preceding his completion and submission of the September 7, 2001 QNSP.  However, the 
transcript of the PSI clearly shows that the Individual stated that he was unsure of when his last use of 
marijuana occurred and was offering the six to seven year figure as a very tentative estimate.  
Accordingly, the Individual’s statements during the February 28, 2002 PSI, standing alone, would not 
furnish a sufficient basis for concluding that the Individual had used marijuana during the seven year 
period prior to the September 7, 2001 QNSP. 
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However, the DOE Psychiatrist’s Report,2 states that, during the DOE Psychiatrist’s forensic 
examination of the Individual, the DOE Psychiatrist asked the Individual when his last use of an illegal 
drug occurred.  After first asserting that he did not remember, the Individual indicated he had used 
marijuana in 2000 and cocaine in 1999.  DOE Exhibit 3 at 39.  At the Hearing, however, the Individual 
initially testified that he thought he had informed the DOE Psychiatrist that his last drug use occurred 
in 1995.  Tr. at 85.  The DOE Counsel then reminded the Individual that the DOE Psychiatrist’s Report 
states that the Individual informed the DOE Psychiatrist that he used marijuana in 2000 and cocaine in 
1999.  Tr. at 86.  The Individual then testified that since he was being pressured to obtain his clearance 
by management, he had taken his answer to QNSP Question 24a “a little lightly.”  Tr. at 86-88.  The 
Individual further testified that his provision of inaccurate information in the September 7, 2001 QNSP 
resulted from carelessness instead of a deliberate attempt to mislead.  Tr. at 86-88, 97.  Later on, the 
Individual testified that he had probably used illegal drugs in 2000.  Tr. at 94-95.  The Individual then 
described an incident where he rolled marijuana cigarettes in 2000 and passed them around a campfire.  
The Individual then testified “To me that’s not smoking marijuana.  Smoking marijuana is when   - -
well, I guess that’s what you consider smoking.”  Tr. at 95.   
 
The Individual’s testimony at the Hearing establishes that the Individual used marijuana in 2000 and 
cocaine in 1999.  Accordingly, the Individual provided DOE Security Officials with false information 
when he completed and submitted the September 7, 2001 QNSP.  The Individual also provided 
misleading information to the DOE during the February 28, 2002 PSI when he repeatedly omitted 
mentioning his marijuana and cocaine use in 1999 and 2000.  These omissions provide a sound basis 
for the LSO’s decision to invoke Criterion F. 
 
A finding of derogatory information does not, however, end the evaluation of evidence concerning the 
individual’s eligibility for access authorization.  See Personnel Security Hearing, Case No. VSO-0244, 
27 DOE ¶ 82,797, affirmed (OSA, 1999); Personnel Security Hearing, Case No. VSO-0154, 26 DOE ¶ 
82,794 (1997), affirmed, Personnel Security Review, Case No. VSA-0154, 27 DOE ¶ 83,008 affirmed 
(OSA, 1998).  In the end, like all Hearing Officers, I must exercise my common sense judgment in 
determining whether an individual’s access authorization should be restored after considering the 
applicable factors prescribed in 10 C.F.R. § 710.7(c). Therefore, I must consider whether the 
Individual has submitted sufficient evidence of mitigation to resolve the security concerns raised by his 
failure to honestly disclose his illegal drug use. 
 
I am not convinced that the DOE can rely on the Individual to provide honest and accurate information 
in the future.  On at least two occasions, the Individual has provided false information to LSO Security 
Officials.  These falsifications establish a pattern of unreliability. 
 
In a number of decisions, DOE hearing officers have considered the implications of falsifications.  The 
factors considered in these cases include the following: whether the individual came forward 
voluntarily to renounce his falsifications, compare Personnel Security Hearing, Case No. VSO-0037, 
25 DOE ¶ 82,778 (1995), affirmed (OSA, 1996) (voluntary  

                                                 
2 The DOE Psychiatrist’s Report appears in the Record as DOE Exhibit 3. 
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disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327, 28 DOE 
¶ 83,005 (2000), affirmed (OSA 2000) (falsification discovered by DOE security); the length of time 
the falsehood was maintained; whether a pattern of falsification is evident; and the amount of time that 
has transpired since the individual’s admission.  See Personnel Security Hearing, Case No. VSO-0327 
(2000), affirmed (OSA, 2000) (less than a year of truthfulness insufficient to overcome long history of 
misstating professional credentials).  See also Personnel Security Hearing, Case No. VSO-0289, 27 
DOE ¶ 82,823 (1999) (19 months since last falsification not sufficient evidence of reformation from 
falsifying by denying drug use).  Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 
(2000), affirmed (OSA, 2000). 
 
Turning to the present case, I note that the Individual did not come forward to voluntarily renounce his 
falsifications.  Instead, the falsifications were detected by inconsistencies in the information he has 
provided during this proceeding.  Moreover, the record shows at least two instances where the 
Individual provided the LSO with false or misleading information, thereby establishing a pattern of 
falsification.  In addition, the Individual’s provision of false or misleading information occurred 
relatively recently, in 2001 and 2002.  These factors weigh against a finding that the Individual has 
mitigated the security concerns raised by his provision of false or misleading information to the LSO. 
 
Our previous cases have stated that a subsequent pattern of responsible behavior is of vital importance 
to mitigating security concerns arising from irresponsible behavior.  See Personnel Security Hearing, 
Case No. VSO-0499, 28 DOE ¶ 82,850 (2002).  In most cases in which hearing officers have 
concluded that doubts about an individual’s judgment and reliability raised by evidence of falsification 
have been resolved, a substantial period of time has passed since the falsification.  In these cases, the 
time period has allowed individuals to establish a pattern of responsible behavior.  In those cases 
where an individual was unable to establish a sustained period of responsible behavior, hearing officers 
have generally determined that the individual was not eligible to hold an access authorization.  See 
Personnel Security Hearing, Case No. VSO-0448, 28 DOE ¶ 82,816 (2001) (11 months not sufficient 
to mitigate four year period of deception); Personnel Security Hearing, Case No. VSO-0327, 27 DOE ¶ 
82,844 (2000) (less than one year of truthfulness insufficient to overcome long history of misstating 
professional credentials); Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) 
(19 months since last falsification not sufficient evidence of reformation).  In the present case, the 
Individual has not established a significant pattern of responsible behavior.  Therefore, the security 
concerns associated with his falsifications remain unmitigated.  Accordingly, the security concerns set 
forth in the Notification Letter under Criterion F remain unresolved. 
 
B.  Criterion K 
 
The Individual has admitted to using marijuana, cocaine, and LSD.  PSI at 57-75; DOE Exhibit 3 at 
39-40.  Accordingly, the information in the Record provides a sound basis to invoke Criterion K.  
Illegal drug use evidences an unacceptable and disturbing disregard for laws prohibiting their use. 
Such disregard for the law raises concerns that the Individual may similarly disregard other laws, 
including those which protect classified information and special nuclear materials. See Personnel 
Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 at 85,602 (1997) citing   
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Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995)).  Moreover, the 
use of illegal drugs (and the disregard for law and authority that such use suggests) indicates a serious 
lapse in judgment and maturity.  Involvement with illegal drugs may also render the user susceptible to 
blackmail or coercion.   
 
The only evidence in support of mitigation of the security concerns raised under Criterion K are the 
Individual’s assertions that he no longer uses illegal drugs and plans to refrain from using them in the 
future.  Given my conclusions in sections III.A (above) and III.D (appearing below), in which I have 
found that the information provided by the Individual concerning his illegal drug is less than reliable, I 
am not convinced that a sufficient period of time has elapsed since the Individual’s last illegal drug 
use.  Therefore I find that the security concerns raised under Criterion K have not been resolved. 
 
C.  Criterion J 
 
The Notification Letter alleges that the Individual “has been or is a user of alcohol habitually to 
excess.”  The bases for this charge are the Individual’s Driving While Intoxicated (DWI) arrests on 
September 5, 1993 and April 3, 2004.  It is important to note that the Notification Letter does not 
allege that the Individual suffers from Alcohol Abuse or Dependence.   
 
I note that the issue before me, whether the Individual is a habitual user of alcohol to excess, is 
difficult to address.  Neither the Part 710 Regulations (the Regulations) nor the DOE’s Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, set forth at Appendix B to 
Subpart A of 10 C.F.R. Part 710 (the Guidelines) define the terms “habitual” or “excess.”  It is safe to 
assume that “by excess” it is meant intoxication.  Webster’s Ninth Collegiate Dictionary provides the 
following definitions of habitual, which state in pertinent part:  “having the nature of a habit: being in 
accordance with habit : CUSTOMARY, . . doing, practicing or acting in some manner by force of 
habit, . . . resorted to on a regular basis, [or] inherent in an individual.”  Webster’s Ninth Collegiate 
Dictionary (1985) at 545.   
 
I need not parse the definition of the term too finely in order to determine whether the LSO has a 
sufficient basis to invoke Criterion J.  In the instant case, the Individual has acknowledged that his past 
use of alcohol was excessive and problematic.  Since the Individual has testified that he recognizes that 
he should abstain from the use of alcohol, it is safe to conclude that the Individual does not dispute that 
he has habitually used alcohol to excess in the past.  Moreover, both the EAP counselor and the DOE 
Psychiatrist convincingly testified that they believed the Individual has habitually used alcohol to 
excess.  Tr. at 44-45, 101-06. 
 
As explained below, the Individual has convinced me that he has discontinued his use of alcohol 
completely and intends to refrain from any use of alcohol in the future.  The Individual testified that he 
has refrained from the use of alcohol since May 2004.  Tr. at 71.  The Individual further testified 
credibly that he intends to refrain from using alcohol in the future.  Tr. at 72-80.  I find the Individual=s 
testimony that he has refrained from using alcohol for the 15 months preceding the Hearing to be 
credible.  
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The Individual’s EAP Counselor testified at the Hearing on behalf of the Individual.  The EAP 
Counselor testified that the Individual has attended 36 weekly counseling sessions.  Tr. at 39.  The 
EAP Counselor testified that the Individual has made significant gains in understanding his history 
with alcohol and the effects of growing up in a family where alcoholism was an important presence.  
Tr. at 40.  The EAP Counselor testified that the Individual was attending Alcoholics Anonymous (AA) 
meetings and was working the AA Program.  Tr. at 40, 48-49, 51-52.  The EAP Counselor testified 
that he believes that the Individual is strongly committed to avoiding alcohol use in the future and to 
continuing with the AA Program.  Tr. at 42, 60.  The EAP Counselor further testified that he believes 
the Individual was very honest during his counseling sessions.  Tr. at 43.  The EAP Counselor opined 
that the Individual has done very well in counseling.  Tr. at 47-48.   
 
The DOE Psychiatrist has opined that the Individual should be required to have completed the same 
rehabilitation or reformation program that an individual with an Alcohol Abuse or Dependence 
diagnosis would need to mitigate the security concerns raised by those disorders. 3  I am not of that 
same opinion.  Individuals with substance abuse disorders have medical disorders requiring treatment 
and it is well settled that such individuals face a significant risk of relapse.  However, the Individual=s 
alleged past habitual intoxication has not been shown to be the result of a disorder.  In my opinion, the 
Individual=s 15 months of abstinence, his commitment to refrain from using alcohol in the future and 
the testimony of the EAP Counselor suffice to resolve any security concerns raised by his use of 
alcohol.4 
 
D.  Criterion L 
 
On July 2, 2002, the Individual signed a DOE Drug Certification.  By signing this DOE Drug 
Certification the Individual certified that he would not become involved with illegal drugs while 
maintaining a DOE access authorization.   
 
The DOE Psychiatrist’s Report indicates that during the July 13, 2004 Forensic Psychiatric 
Examination, the Individual informed the DOE Psychiatrist that he “may” have smoked a cigarette 
laced with cocaine.  If the Individual voluntarily consumed a cigarette laced with cocaine, he violated 
his DOE Drug Certification.  Violation of the DOE Drug Certification presents serious security 
concerns.  Personnel Security Hearing, Case No. VSO-0208, 27 DOE ¶ 82, 774 at 85,655 (1998).  Not 
only does it bring into question the Individual’s judgment and  

                                                 
3  The Regulations do not require that a determination that a person is or has been a user of alcohol habitually to 

excess be supported by the opinion of a medical professional.
 

4  The DOE Psychiatrist=s testimony indicates that he suspects the Individual might have an alcohol related 
disorder for which he was unable to gather sufficient evidence.  Tr. at 108.  This concern was apparently based upon the 
Individual=s alleged long history of drinking habitually to excess, the Individual=s family history of Alcohol Dependence 
and the DOE Psychiatrist=s concern that the Individual was close to meeting some of the criteria for Alcohol Dependence.
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trustworthiness, but it raises concerns about the possibility of future drug use. 
 
The circumstances and context surrounding this statement strongly suggest that the Individual engaged 
in illegal drug use in violation of his DOE Drug Certification.  The DOE Psychiatrist’s Report 
indicates that the DOE Psychiatrist asked the Individual a number of questions in order to specifically 
determine the date of the Individual’s last illegal drug use.  The Individual originally indicated that he 
had last used marijuana in 2000 and cocaine in 1999.  DOE Exhibit 3 at 39.  The DOE Psychiatrist 
obviously harbored some concerns about the veracity of these answers.  He then proceeded to 
challenge the Individual’s statements.  As the DOE Psychiatrist’s Report states, in pertinent part, 
 

I then told the [Individual] that he probably had a couple of months of drug use history 
in his hair.  I asked him, ‘Will there be any drugs in your hair if I test it?’  He said, ‘one 
other time, a friend of mine gave me a cigarette and it might have had [cocaine] on it.’  I 
asked him when this was and he said in December of 2003.  I asked him what his friend 
said about the cigarette and he said ‘he said nothing.’  I asked ‘What was the effect of 
smoking the cigarette?’  He said, ‘It gave me a rush.’ 

 
*** 

 
I asked the [Individual] if the laced cigarette was a hand rolled joint.  He said that it was 
a regular cigarette with something in it.  I asked him if he smokes regular cigarettes.  He 
said he does sometimes, maybe a pack every two weeks. 

 
DOE Exhibit 3 at 39-40 (footnotes omitted).  At the Hearing, the Individual testified that he had 
borrowed a Marlboro cigarette from a person with a past history of drug use.  Tr. at 89.  According to 
the Individual, this cigarette “kind of tasted funny.”  Id.  The Individual then testified that he now 
attributes this difference in taste to the fact that the cigarette he borrowed came from a “hard pack” 
while he was used to smoking Marlboro cigarettes sold in the “soft pack.” Tr. at 90 and 92.  The DOE 
Counsel, on cross-examination, asked the Individual about the Individual’s experience with using 
cocaine.  The DOE Counsel noted that the Individual had told the DOE Psychiatrist that he had used 
cocaine ten to twelve times and had described the effect that cocaine had on him as “a rush and a high 
feeling.”  Tr. at 91-92.  The DOE Counsel asked whether the cigarette had given him a rush.  The 
Individual responded by stating: “Every cigarette, whether -- it depends on how you smoke it, it’s 
going to give you a rush, or if it’s the first cigarette of the day or whatever.”  Tr. at 92.  The DOE 
Counsel then asked why he reported this particular cigarette to the DOE Psychiatrist.  The Individual 
responded by stating:   
 

Because if they took me and they took the hair off of me and gave me a drug test, well 
if something came up, well how would I know -- how would I know if it was put in my 
food, because I wasn’t doing drugs.  You know what I mean?  So I figured if something 
did come up in my hair, whatever, I would say maybe that’s what happened. 
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Tr. at 92-93.  The Individual’s response to the DOE Psychiatrist and the Individual’s testimony 
at the Hearing concerning this matter do not appear to be candid.  It is notable that the Individual’s 
claim that he may have unknowingly borrowed a tainted cigarette occurred right after the DOE 
Psychiatrist indicated that he was going to run a laboratory test to detect illegal drug use and right after 
the Individual had claimed his last use of illegal drugs had occurred in 2000.  I am therefore left with 
the impression that the Individual was not confident that a drug test would exonerate him.  
Accordingly, I find that the Individual has not resolved the security concerns raised under Criterion L. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns raised 
under Criterion J.  However, the Individual has not resolved the security concerns raised under Criteria 
F, K and L.  Therefore, the Individual has not demonstrated that restoring his security clearance would 
not endanger the common defense and would be clearly consistent with the national interest.  
Accordingly, it is my opinion that the Individual’s access authorization should not be restored.  The 
Individual may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 
C.F.R. § 710.28. 
 
 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 22, 2005 
 
 
 



*  The original of this document contains information which is subject to withholding from 
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Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 27, 2005 
 
Case Number:  TSO-0237 
 
 
 
This decision concerns the eligibility of XXXXX XXXX XXXXX, (hereinafter referred to as 
"the Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@1  
 
I. BACKGROUND  
 
On October 25, 2003, the Individual was arrested for Driving While Intoxicated (DWI).  The 
Individual reported this DWI to the Local Security Office (LSO).  A review of the Individual’s 
suitability to maintain an access authorization ensued.  This review included consideration of 
information indicating that the October 25, 2003 DWI arrest was the Individual’s seventh 
alcohol-related arrest since 1978.  A personnel security interview (PSI) of the Individual was 
conducted on February 5, 2004.2  This PSI failed to resolve the security concerns raised by the 
Individual’s seven alcohol-related arrests.3  The Individual was then asked to submit to an 
examination by a DOE Psychiatrist.  On August 24, 2004, the DOE Psychiatrist conducted a 
forensic psychiatric examination of the Individual.  In addition to conducting this examination, 
the DOE Psychiatrist administered a standardized psychological assessment test: the Minnesota 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
 
2  The transcript of this PSI appears in the Record as DOE Exhibit 9.  

3  On April 19, 1978, the Individual was arrested for disorderly conduct after consuming alcohol.  
The Individual was arrested for DWI on March 13, 1980, August 26, 1988, May 16, 1992, 
November 20, 1993, July 5, 2002 and October 23, 2003.  Notification Letter at 1-2. 
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Multiphasic Personality Inventory, ordered several medical laboratory tests and reviewed 
selected portions of the Individual=s security file.  On August 31, 2004, the DOE Psychiatrist 
issued a report in which he stated that the Individual met the criteria for Alcohol Abuse, set forth 
in Diagnostic and Statistical Manual of Mental Disorders IV-TR  (DSM-IV-TR).  DOE Exhibit 7 
at 8.  The DOE Psychiatrist further opined that the Individual was not sufficiently rehabilitated or 
reformed to resolve the security concerns raised by his alcohol abuse.4  DOE Exhibit 7 at 10.  
The LSO accordingly concluded that the Individual failed to resolve the substantial doubts about 
his eligibility for a DOE access authorization raised by his alcohol abuse diagnosis and seven 
alcohol-related arrests.  An administrative review proceeding was therefore initiated. See 
10 C.F.R. ' 710.9.  The LSO issued a letter notifying the Individual that it possessed information 
that raised a substantial doubt concerning his eligibility for access authorization (the Notification 
Letter).  The Notification letter alleges that the Individual has  
 

(1) Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a 
board-certified psychiatrist . . . as suffering from alcohol abuse, 10 C.F.R. 
' 710.8(j) (Criterion J), and, 

 
(2) Engaged in any unusual conduct or is subject to any circumstances which tend 
to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to 
the best interests of the national security . . .  10 C.F.R. ' 710.8(l) (Criterion L). 

 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter.  This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the Hearing, the LSO presented one witness: the DOE Psychiatrist.  The Individual presented 
three witnesses: a co-worker (the Co-worker), his Employee Assistance Program (EAP) 
Counselor (the EAP Counselor) and his Alcoholic’s Anonymous (AA) sponsor (the Sponsor).  
The Individual also testified on his own behalf.  See Transcript of Hearing, Case No. TSO-0237 
(hereinafter cited as ATr.@).  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
                                                 
4  The DOE Psychiatrist opined that in order to establish rehabilitation or reformation from his 
Alcohol Abuse, the Individual must maintain total abstinence from the use of alcohol for two 
years, complete a two year program of outpatient treatment, and fully participate in an 
Alcoholics Anonymous (AA) Program for at least one year.  DOE Exhibit 7 at 10.   
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unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
When the DOE issued the current version of Subpart A of the Part 710 regulations on September 
11, 2001, it also published “Adjudicative Guidelines Approved by the President in Accordance 
With the Provisions of Executive Order 12968” (the Guidelines) as an Appendix to the 
regulations. The Guidelines explain the security concerns raised by the derogatory information 
described in the regulations at 10 C.F.R. § 710.8.  66 Fed. Reg. 47061, 47067 (September 11, 
2001).5  The Guidelines state, in pertinent part,   
 

Excessive alcohol consumption often leads to the exercise of questionable 
judgment, unreliability, failure to control impulses, and increases the risk of 
unauthorized disclosure of classified information due to carelessness. 
 

DOE Adjudicative Guideline G.  Accordingly, a reliable diagnosis of alcohol abuse raises 
significant security concerns under Criteria J and L.  In other DOE security clearance 
proceedings, Hearing Officers have consistently found that a diagnosis related to excessive 
alcohol use raises important security concerns.  See, e.g., Personnel Security Hearing, Case No. 
VSO-0079, 25 DOE & 82, 803 (affirmed by OSA, 1996); Personnel Security Hearing, Case No. 
VSO-0042, 25 DOE & 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, 
Case No. VSO-0014, 25 DOE & 82,755; aff=d, Personnel Security Review, 25 DOE & 83,002 
(affirmed by OSA, 1995).  In these proceedings, it has been recognized that an individual=s 
excessive use of alcohol might impair his judgment and reliability, and his ability to control 
impulses. These factors amplify the risk that an individual will fail to safeguard classified matter 
or special nuclear material.   
 
In the present case, the Individual does not contest the DOE Psychiatrist=s diagnosis of alcohol 
                                                 
5  Obviously, because these are guidelines, their application is not dispositive in any given case. 
Ultimately, the “decision as to access authorization is a comprehensive, common-sense 
judgment, made after consideration of all relevant information, favorable and unfavorable, as to 
whether the granting or continuation of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). 
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abuse.  Therefore, the only issue before me is whether the Individual has submitted sufficient 
evidence of rehabilitation and reformation to resolve the security concerns raised by his alcohol 
abuse.  After considering all of the evidence in the record, I find that he has done so.  
 
The DOE Guidelines set forth conditions under which security concerns may be mitigated.  
Specifically, the Guidelines state: 
 

Conditions that could mitigate security concerns include: (a) The alcohol related 
incidents do not indicate a pattern; (b) The problem occurred a number of years 
ago and there is no indication of a recent problem; (c) Positive changes in 
behavior supportive of sobriety; (d) Following diagnosis of alcohol abuse or 
alcohol dependence, the individual has successfully completed inpatient or 
outpatient rehabilitation along with aftercare requirements, participated frequently 
in meetings of Alcoholics Anonymous or a similar organization, has abstained 
from alcohol for a period of at least 12 months, and received a favorable 
prognosis by a credentialed medical professional or a licensed clinical social 
worker who is a staff member of a recognized alcohol treatment program. 

 
DOE Adjudicative Guideline G.  By the time of the hearing, the Individual had taken a number 
of important steps in order to address his alcohol abuse.  Specifically, the Individual has 
abstained from the use of alcohol for a period of 23 months, been meeting regularly with the 
EAP Counselor, entered into a recovery program sponsored by his employer, and actively 
participated in AA.   
 
The Individual convincingly testified at the Hearing, that he had not consumed alcohol since he 
was arrested for DWI on October 25, 2003, almost two years prior to the Hearing.  Tr. at 16-17.  
This testimony was supported by the testimony of his Co-worker, Counselor and Sponsor.  Tr. at 
8, 11, 45-47, and 75-76. 
 
The Individual has been meeting with the EAP Counselor for one-half-hour to one-hour 
counseling sessions.  Tr. at 73.  These sessions originally occurred on a once or twice monthly 
basis but were eventually reduced to a monthly or bi-monthly basis because of the Individual’s 
progress.  Tr. at 73.  The sessions with the EAP Counselor are intended to monitor the 
Individual’s progress, compliance with the Recovery Agreement, and to monitor the Individual’s 
mental health.  Tr. at 73.  The counseling sessions are also for the purpose assisting the 
Individual to develop “alternative coping strategies to deal with basic life problems without 
alcohol.”  Tr. at 73.  The EAP Counselor testified that she believes that the Individual has been 
honest with her during his counseling sessions.  Tr. at 76.  The EAP Counselor testified that the 
Individual has been an active participant in his counseling and seems sincerely interested in 
maintaining his sobriety rather than merely going through the motions in order to protect his 
security clearance.  Tr. at 78.  The EAP Counselor testified that she believes that the Individual 
has been doing well with his recovery.  Tr. at 77.  To this end the EAP Counselor testified:  “I 
feel that he is handling stresses and matters in his life pretty well. I think he is on track.  He 
realizes he can’t drink anymore, which is, of course, a very important mindset to have to 
continue in sobriety.”  Tr. at 77.  The EAP Counselor also noted that the Individual has “a lot of 
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family support.”  Tr. at 81.  Finally, the EAP Counselor stated that she thought “his prognosis for 
continued sobriety looks pretty good.”  Tr. at 81.  I found the EAP Counselor’s testimony to be 
credible and entitled to great weight. 
 
The Individual testified that he has entered into two one-year Recovery Agreements with his 
EAP designed to assist and coordinate his alcohol treatment.  Tr. at 71.  The first Recovery 
Agreement started in January 2004 and concluded in January 2005.  Tr. at 74.  The Individual 
voluntarily entered into a second one-year Recovery Agreement which began in January 2005.  
Tr. at 74; DOE Exhibit 7 at 5.  Under these Recovery Agreements, the Individual has agreed to 
participate in the AA Program, meet regularly with an EAP Counselor, undergo regular drug and 
alcohol screening tests, and abstain from the use of alcohol.  The Individual has submitted the 
results of these laboratory tests showing that he has consistently tested negative for alcohol and 
illegal drugs.  Individual’s Exhibits 4 and 5.  The Individual also submitted documentation of his 
conscientious and consistent attendance at AA meetings.  Individual’s Exhibit 6.6  The Counselor 
testified that she was convinced that the Individual was abiding by the terms of these Recovery 
Agreements.  Tr. at 75-76. 
 
The Individual persuasively testified that he has been attending AA meetings on a weekly basis 
for two years.  Tr. at 17 and 46.  The Individual testified that he has purchased books and tapes 
on the AA’s Twelve-Step Program and is using them to work the Twelve Steps.  Tr. at 24, 28, 
and 34.  The Individual testified that he has a sponsor (the Sponsor testified, by telephone, at the 
Hearing).  Tr. at 28, and 36-48.  He added that he plans to stay with AA “as far as they go.”  Tr. 
at 34.  I interpreted this statement to indicate that he plans to continue with AA as long as he 
considered it to be useful. 
 
After the Hearing, the Individual submitted copies of eight letters of recommendation from 
friends, family, coworkers and the EAP Counselor.  His girlfriend’s letter indicates that she has 
been in a serious relationship with the Individual since 1997.  That letter notes that the Individual 
realized he needed to quit drinking alcohol after receiving a DWI.  In this letter, the Individual’s 
girlfriend states “I marvel at his willpower and being able to say ‘no,’ i.e. when he was offered a 
beer when we went hunting and fishing.”  She further noted that the Individual is “serious about 
his life threatening situation.”  Two of the Individual’s sisters wrote to state that the Individual 
no longer drinks alcohol at family functions.  One of these sisters recounted the Individual’s 
refusal of offers of alcohol and the substitution of soft drinks and Gatorade for alcohol at social 
and family functions. 
 
The DOE Psychiatrist remained in the hearing room during the Hearing to observe the testimony 
of the Individual and the other witnesses.  The DOE Psychiatrist was called to the stand after the 
other four witnesses testified.  The DOE Psychiatrist testified that, in his opinion, the Individual 
had not shown that he had been sufficiently reformed or rehabilitated.  Tr. at 84. As an initial 
matter, the DOE Psychiatrist noted that he had originally recommended two years of abstinence 
                                                 
6  The Individual’s Exhibit 6 indicates that the Individual attended 81 AA meetings during the 
period beginning on February 10, 2004 and ending on September 13, 2005. 
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from alcohol use and two years of treatment.  Tr. at 84-86.  The DOE Psychiatrist noted that the 
Individual had only maintained 23 months of abstinence and 18 months of treatment (the DOE 
Psychiatrist considered the date in which the Individual had entered into the first Recovery 
Agreement to be the date on which his treatment began).7  The DOE Psychiatrist noted that he 
was concerned about the fact that the Individual had consumed alcohol while he was on 
probation after his fifth DWI arrest, in November 1993, and the fact that a breathalyzer test taken 
during his sixth DWI arrest indicated an extremely high blood alcohol concentration (.24).8  Tr. 
at 59.9  The DOE Psychiatrist further noted that, at the time of his examination, the Individual 
was in a high level of denial concerning the existence and severity of his alcohol abuse, even 
though he was complying with all of his treatment recommendations.  Tr. at 60.  The DOE 
Psychiatrist testified, apparently incorrectly, that the Recovery Agreements were a condition of 
his employment.10  Tr. at 61.  The DOE Psychiatrist did note that it was a good sign that the 
Individual had complied with the Recovery Agreements and had voluntarily entered into a 
second Recovery Agreement.  Tr. at 62.  The DOE Psychiatrist also testified that he had no 
reason to believe that the Individual had not maintained his sobriety.  Tr. at 62.   
 
However, the DOE Psychiatrist testified that he believed that the Individual was still in denial.  
Tr. at 62, 64.  As evidence for this contention, the DOE Psychiatrist cited a number of factors. 
First, even though the Individual was not contesting his Alcohol Abuse diagnosis, the DOE 
Psychiatrist noted that that the Individual claimed that the DOE Psychiatrist’s diagnosis was 
inconsistent with one of the criteria set forth in the DSM-IV-TR.  Tr. at 62-63.  Second, the DOE 
Psychiatrist noted that the Individual had referred to the information set forth in the Notification 
Letter as “DOE’s accusations.”  Tr. at 63.  Third, the DOE Psychiatrist claimed that the 
Individual did not know which of the 12 steps he was working on.11  Tr. at 64.  Fourth, the DOE 
Psychiatrist also correctly noted that the Individual had only been working with his present 
sponsor for about two weeks.  Tr. at 65.  Finally, the DOE Psychiatrist stated ”I didn’t get a 
strong impression that even today that [the Individual] thought he was an alcoholic, that he 

                                                 
7  At the time of the Hearing, the Individual had been undergoing treatment (as defined by the 
DOE Psychiatrist) for 21 and a half months.  DOE Exhibit 7 (indicating that the Individual 
signed his first recovery agreement on January 5, 2004. 
 
8   Prior to this testimony, the Individual had testified that the charges filed against him for this 
sixth DUI may be dropped because the Breathalyzer machine had not been properly calibrated.  
Tr. at 20. 
 
9  The Individual’s Exhibit 6 indicates that the Individual attended 81 AA meetings during the 
period beginning on February 10, 2004 and ending on September 13, 2005. 
 
10  The Counselor later testified that the Individual was not required to enter into the Recovery 
Agreements as a condition of employment.  Tr. at 75. 
 
11  The Transcript indicates that when asked which step he was on the Individual testified “I 
think I am on about the fourth.”  Tr. at 23. 
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thought he had a problem.”  Tr. at 65.  The DOE Psychiatrist further stated “The concerns I have 
today are he doesn’t seem to have a significant change in his denial with respect to does he think 
he’s got a problem.  My hunch is, if he got his clearance back, he’d have another DWI within a 
year or two.”  Tr. at 86.   
 
I found certain aspects of the DOE Psychiatrist=s testimony to be perplexing.12  At the time of the 
Hearing, the Individual was in substantial compliance with the treatment recommendations set 
forth by the DOE Psychiatrist in his Report.  The Record shows that the Individual had been 
participating in AA for at least 18 months while the DOE Psychiatrist’s Report recommended 
one year’s participation.  The Individual had been undergoing treatment for 21 and one half 
months, when the DOE Psychiatrist’s Report recommended 24 months of treatment.  The 
Individual had, by all accounts, abstained from the use of alcohol for a period of 23 months, 
when the DOE Psychiatrist had recommended 24 months of abstinence. 
 
The DOE Psychiatrist is convinced that the Individual is still in denial to some extent.  Yet there 
is considerable evidence in the Record to the contrary.  The EAP Counselor, who has been 
meeting regularly with the Individual for over a year, repeatedly testified that she believed that 
the Individual recognized his problem and is not in denial.  Tr. at 76, 77, 78, and 80.  Moreover, 
the Sponsor testified that he was convinced that the Individual was seriously committed to the 
AA program and his sobriety.  Tr. at 40.  To this end the Sponsor stated, “I run across a lot of 
people that are trying to get people off their back.  [The Individual] doesn’t seem to be doing 
that.  He seems to really want to do this thing, because he’s interested, and he is asking me 
questions about things in the book and what we should do and what he should do next.”  Tr. at 
43.  The Sponsor further testified, “I know he’s recognized [his alcohol abuse], because I have 
talked with him about that, and he understood that part real well.”  Tr. at 44.  Most importantly, 
the Individual’s testimony, at the Hearing, convinced me that he fully and sincerely recognized 
that he has a problem with alcohol and cannot ever use alcohol again.  The following excerpt 
from the Hearing Transcript is instructive, since it sets forth the testimony that the DOE 
Psychiatrist and I obviously interpret differently. 
 

Q. (BY [the DOE Counsel])  Do you think you have a problem? 
 

A. I didn't at first, but these AA meetings bring out a lot.  You listen to a lot of 
stories.  You listen to a lot of other people that have been going down your path.  
Sometimes you don't realize you did, you know, until you see where they have 
gone, and I think that is why I have been going to the meetings and all, to make 
sure that I stay off it and don't have a problem with it. 

 
                                                 
12  It is obvious from the Record, that even though the Individual had entered into a Recovery 
Agreement and was attending AA meetings, he was in deep denial about his alcohol abuse in 
2003, when he was initially examined by the DOE Psychiatrist.  DOE Exhibit 7 at 11 (noting the 
DOE Psychiatrist’s observation that the Individual “still does not consider that he suffers from 
Alcohol Abuse, and in the Alcohol Anonymous program he has not yet begun working the 12 
steps and has not yet obtained a sponsor).” 
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Q.  One of the impressions that I got from reading [the DOE Psychiatrist's] report 
was that you were sort of in a denial phase.  Would that be true? 

 
A.  I think that that is when I say that I didn't think I had a problem, because, you 
know, it's never been brought up like, "Hey, do you think you have a problem?"  
Just you automatically do it, but I think, more and more, it is a problem because 
of what brings me here.  So I have been trying to do something about it, 
rehabilitation and doing all of this, and like AA teaches you the best thing to do is 
admit your problems and, yes. 

 
Tr. at 19-20.  After hearing the DOE Psychiatrist’s testimony expressing his opinion that the 
Individual is in denial, the Individual responded by stating  
 

I thought that I had cleared that up that I was, that I am, because I said that in the 
meetings that we do say that, that we are, and I did say that we had to admit 
before we get cured, which is saying that I am. In AA, when you are once an 
alcoholic, you are always an alcoholic, even if you quit.  . . . But alcoholism is 
once you are an alcoholic, you are an alcoholic, and I am.  That is my answer to 
you. 

 
Tr. at 93.  I am extremely hesitant to find in favor of an Individual who suffers from an alcohol 
related disorder when the DOE Psychiatrist is unwilling to conclude that the Individual has been 
sufficiently reformed or rehabilitated.  However, in the present case, the DOE Psychiatrist’s 
opinion is based largely upon his conclusion that the Individual is in denial.  This conclusion is at 
odds with the opinion of the Counselor, who is much more familiar with the Individual after 
working with him for almost two years, the opinion of the Sponsor and my own impression and 
evaluation of the Individual’s testimony.   
 
After carefully weighing all of the evidence in the Record, I am convinced that the Individual 
recognizes that he suffers from alcohol abuse, and has provided sufficient evidence of 
reformation and rehabilitation.  Accordingly, the risk that the Individual will return to alcohol 
use is acceptably low.  The Individual has shown that he has been alcohol-free for almost two 
years.  He has obtained counseling for his alcohol abuse and has joined and participated in AA.13  
I therefore conclude that the Individual has resolved the security concerns raised by his diagnosis 
of Alcohol Abuse.   
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criteria J and L.  Therefore, the Individual has demonstrated that restoring his 
                                                 
13  The Individual’s seven alcohol-related arrests have raised security concerns under Criterion L.  
I am of the opinion that these arrests were a symptom of the Individual’s alcohol abuse.  The 
Individual has resolved these security concerns, raised under Criterion L, by showing that he has 
established reformation and rehabilitation from his alcohol abuse. 
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security clearance would not endanger the common defense and would be clearly consistent with 
the national interest.  Accordingly, it is my opinion that the Individual’s access authorization 
should be restored.  The DOE may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 1, 2005 
 
 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 27, 2005 
 
Case Number:   TSO-0239 
 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 In this Decision I will consider whether, on the basis of the testimony and 
other evidence in the record of this proceeding, the individual’s access authorization 
should be granted. As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the individual’s access 
authorization should not be granted at this time. 
 
I. Background 
 
The individual is an applicant for a DOE security clearance. During a background 
investigation, a local security office (LSO) uncovered derogatory information that raised 
questions about the individual’s suitability to hold a DOE security clearance. In 
September 2004, the LSO conducted a Personnel Security Interview (2004 PSI) with the 
individual to discuss the individual’s four alcohol-related arrests. Subsequently, the LSO 
referred the individual to a board-certified psychiatrist (DOE consultant-psychiatrist) for 
a psychiatric evaluation. The DOE consultant-psychiatrist examined the individual in 
November 2004 and concluded that the individual is a user of alcohol habitually to excess 
and also suffers from alcohol abuse. The DOE consultant-psychiatrist determined that the 
alcohol abuse from which the individual suffers is a mental illness that causes, or may 
cause, a significant defect in his judgment and reliability.  
 
Based on the DOE consultant-psychiatrist’s findings and other information uncovered 
during the background investigation, the LSO sent the individual a letter (Notification 
Letter) advising him that it possessed reliable information that created a substantial doubt 
regarding his eligibility to hold a security clearance.  The LSO also advised that the 
derogatory information fell within the purview of three potentially disqualifying criteria 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h), (j) and (l) 
(hereinafter referred to as Criteria H, J and L respectively).2   
 
Upon his receipt of the Notification Letter the individual filed a written response to the 
Notification Letter and exercised his right under the Part 710 regulations by requesting an 
administrative review hearing. On May 9, 2005, the Director of the Office of Hearings 
and Appeals (OHA) appointed me the Hearing Officer in this case. After receiving an 
extension of time from the OHA Director, I convened a hearing. At the hearing, nine 
witnesses testified. The LSO called two witnesses and the individual presented his own 
testimony and that of six witnesses.  In addition to the testimonial evidence, the LSO 
submitted 11 exhibits into the record; the individual tendered nine exhibits. On 
September 8, 2005, I received the hearing transcript (Tr.) at which time I closed the 
record in the case.  
 
II. Standard of Review 
 
The Hearing Officer=s role in this proceeding is to evaluate the evidence presented by the 
agency and the individual, and to render a decision based on that evidence.  See 10 C.F.R. 
' 710.27(a).  Part 710 generally provides that A[t]he decision as to access authorization is 
a comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of 
access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. Any doubt as to the individual=s access authorization 
eligibility shall be resolved in favor of national security.@  10 C.F.R. ' 710.7(a).  I have 
considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct; the individual=s 
age and maturity at the time of the conduct; the voluntariness of the individual=s 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors. See 10 C.F.R. '' 710.7(c), 710.27(a).  The discussion below reflects 
my application of these factors to the testimony and exhibits presented by both sides in 
this case. 
 
III.       The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites three potentially disqualifying criteria as the bases for 
suspending the individual’s security clearance, i.e. Criteria H, J, and L. To support both  

                                                 
2  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to information that a person has “[b]een, 
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8 (j). Criterion L 
relates in relevant part to information that a person has “[e]ngaged in any unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security  . . .” 10 C.F.R. § 
710.8(l). 
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Criteria H and J in this case, the LSO provides the following information. First, a DOE 
consultant-psychiatrist diagnosed the individual as suffering from alcohol abuse, a mental 
illness which, in the opinion of the DOE consultant-psychiatrist, causes, or may cause a 
significant defect in the individual’s judgment and reliability. Second, the DOE 
consultant-psychiatrist also opined that the individual is a user of alcohol habitually to 
excess.  Finally, the LSO cites the individual’s two arrests for Driving While Intoxicated 
(DWI), one in 2000 and the other in 2003.  From a security perspective, a mental illness 
such as alcohol abuse can cause a significant defect in a person’s psychological, social 
and occupational functioning which, in turn, can raise concerns about possible defects in 
a person’s judgment, reliability, or stability. See Appendix B to Subpart A of 10 C.F.R. 
Part 710, Guideline I, ¶ 27. The excessive alcohol consumption itself is also a security 
concern because the behavior can lead to the exercise of questionable judgment, 
unreliability, and a failure to control impulses, and can increase the risk that classified 
information may be unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 
710, Guideline G. 
 
Regarding Criterion L, the LSO relates that between 1997 and 2003, the police arrested 
the individual four times, twice for DWI, once for Disorderly Conduct and Assault on a 
Peace Officer, and once for Negligent Use of a Deadly Weapon. In addition, the LSO 
states that a judge issued a bench warrant for the individual’s arrest when he failed to 
appear in court for sentencing in connection with the July 2003 DWI. The individual’s 
arrests are problematic from a security standpoint because they call into question the 
individual’s honesty, reliability and trustworthiness. Those arrests also raise questions 
about the individual’s susceptibility to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of national security.  
 
IV.      Findings of Fact  
 
Most of the facts in this case are uncontested. Where there are discrepancies in the 
record, I will note them as appropriate. 
 
Since 1997, the individual’s excessive consumption of alcohol has resulted in his being 
arrested four times. In 1997, the police arrested the individual at a rock concert for 
Disorderly Conduct and Assault on a Peace Officer. During the 2004 PSI, the individual 
claimed that it was not he who assaulted the security guard in question and noted that the 
judge dismissed the charges against him regarding this matter. Ex. 11 at 41. At the 
hearing, the individual testified under oath that he “did put [his] hands on the security 
guard.” Tr. at 135.  More importantly, the individual admitted at the hearing that he was 
“somewhat inebriated prior to the [1997] arrest.” Id. at 133. According to the record in 
the case, the individual had consumed six beers before the concert began at 8:00 p.m. Ex. 
11 at 38.   
 
In 2000, the police initiated a traffic stop of the individual’s vehicle when a police officer 
observed that the individual’s vehicle did not have its headlights on at night. Tr. at 135-
136.  Suspecting that the individual was intoxicated, the police officer performed a field 
sobriety test which the individual failed. Thereafter, the individual refused to take a 
breathalyzer test on the night in question even though the police officer advised him that 
such a decision would result in the automatic suspension of his driver’s license. Id.  
When the individual lost his driver’s license, he was fired by his employer at the time  
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because he was unable to perform the duties of his job without a driver’s license. In April 
2000, the individual pled guilty to Aggravated DWI. Ex. I.  As part of his punishment, 
the court ordered the individual to abstain from consuming alcohol and attend a “DWI 
School.” Tr. at 137-141. By the individual’s own admission, he completed the “DWI 
School” only to satisfy the court requirements, not to address his alcohol-related issues. 
Id. at 142. 
 
Two years later in 2002, the individual, after consuming alcohol to the point of 
intoxication, got into a verbal altercation outside a club with a group of men. Id. at 143, 
145. When the individual observed the same group of men following his vehicle, the 
individual retrieved his .44 magnum revolver, stuck the weapon out his window, and 
fired one round of ammunition into the air. 3 Ex. 11 at 17-21, Tr. at 143. The individual 
was arrested by a police officer who observed the individual’s actions. Tr. at 144. 
Subsequently, the individual pled guilty to Negligent Use of a Firearm in connection with 
this incident. Ex. G. 
 
In July 2003, the individual, after consuming alcohol at a nightclub, attempted to drive 
his vehicle home.  Ex. 11 at 10-11.  A police officer stopped the individual’s vehicle for 
speeding. Id. at 13, Tr. at 148. The officer administered a field sobriety test to the 
individual based upon his suspicion that the individual had been drinking. Tr. at 148.  The 
individual failed the field sobriety test and refused to take a breathalyzer. Ex. 11 at 14. 
The individual pled guilty to Aggravated DWI in connection with this incident. Ex. H.  
Due to some confusion on the individual’s part, he failed to report to court for sentencing 
regarding the this DWI. Tr. at 149.  As a result, a judge issued a bench warrant for the 
individual’s arrest. Ex. 6 at 16.  The individual later turned himself into police on the 
outstanding warrant but presently faces “contempt of court” charges for his failure to 
appear at the sentencing phase of this case. Tr. at 151.  With regard to the sentencing on 
the 2003 DWI arrest, the court provided the individual a choice: 28 days in jail or nine 
months in an outpatient alcohol treatment program. Id. at 152.  The individual chose to 
enter the outpatient alcohol treatment program. Id. at 153.  
 
V. Analysis 

 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. After 
due deliberation, I have determined that the individual=s access authorization should not 
be granted at this time.  I cannot find that such a grant would not endanger the common 
defense and security and would be clearly consistent with the national interest.  10 C.F.R. 
' 710.27(a).  The specific findings I make in support of this decision are discussed below. 

 
A.     Criteria H and J 
 

The DOE consultant-psychiatrist testified convincingly at the hearing that the individual 
is a user of alcohol habitually to excess and suffers from alcohol abuse as defined by the 
Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text Revised (DSM-
IV-TR). Moreover, the individual’s own expert, a psychologist with experience  

                                                 
3   The individual explained at the hearing that he was a passenger in his own vehicle at the time of this 
incident.  Tr. at 145. He had asked his cousin to drive his vehicle because he felt intoxicated. Id. 
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counseling alcoholics, agreed with the DOE consultant-psychiatrist’s diagnosis in this 
case. The focus of my analysis under Criteria H and J, therefore, revolves around whether 
the individual has presented convincing evidence to demonstrate that he is adequately 
rehabilitated or reformed from his alcohol abuse4 and his habitual use of alcohol to 
excess.  
 
Mitigation 
 
The Individual’s Testimony and his Documentary Evidence 

 
The individual testified that he last consumed alcohol on January 28, 2005. Tr. at 162.  
He related that he began attending Alcoholics Anonymous (AA) in late February 2005 
and that he has a sponsor.  Id. at 156, 166.  To support his testimony, the individual 
submitted AA Verification Forms showing that he has attended two meetings each week 
between February 26, 2005 and August 12, 2005.  Id. at 156, Exhibits. D-1 to D-3. The 
individual claims that AA has taught him that “controlled drinking” simply does not 
work. Tr. at 162.  He testified that he no longer goes to bars or any of the establishments 
where he previously consumed alcohol. Id. at 167-168. He added that one of the 
important lessons he has learned from AA is that he must “change his playpen and play 
friends.” Id.  
 
The individual also testified that he entered an outpatient alcohol treatment program on 
March 2, 2005. Id. at 153. He stated that the classes have taught him about the “insanity 
of alcoholism.” Id. at 156. According to the individual, the classes are providing him with 
the structure that he needs to prevent relapse. Id. The individual also submitted an 
overview of the outpatient program in which he is participating. Ex. C. According to 
Exhibit C, the DWI/Drug Court Program is a post conviction, pre-sentence, voluntary 
program that consists of four phases: Substance Abuse Education/Prevention, Relapse 
Prevention, Sobriety Maintenance, and Transition and Sobriety Maintenance. Id. The 
individual provided documentation at the hearing showing that he has completed two of 
the four phases of the DWI/Drug Court Program. Exhibits E-1 and E-2. 
 
At the hearing, the DOE Counsel pointed out that in 2000 and 2001 the individual 
remained abstinent for 18 months in order to comply with a court order relating to his 
2000 DWI. Tr. at 156. The DOE Counsel then queried why the DOE should believe that 
after the individual completes the terms and conditions of the DWI/Drug Court Program 
he will remain sober. Id.  In response, the individual stated that unlike now there was no 
structure in place for him following the 2000 DWI conviction. Id. at 161. He related at 
the hearing that he has been under the care of a psychologist. Id. at 159-160.  According 
to the individual, his psychologist has made him aware that he harbors repressed anger 
which he expresses in unhealthy ways after he consumes alcohol. Id. The individual  

                                                 
4   Section I. A. of the Notification Letter contained an error in its wording that led the individual and his 
girlfriend to believe that the DOE thought he suffered from alcohol dependence, not alcohol abuse.  The 
wording in question is as follows: “He is a user of alcohol habitually to excess and is a dependent of 
alcohol suffering from alcohol abuse.” Notification Letter at 1.  At the hearing, I confirmed with the DOE 
consultant-psychiatrist the words “a dependent of alcohol” is excess verbiage that should not be in the 
sentence quoted above.  Tr. at 46.  To ensure that the record in this case is clear, I find that the words “a 
dependent of alcohol” appearing in lines 5 and 6 of Section I.A. of the Notification Letter should be striken 
from that document. 
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added that his psychologist is teaching him healthy ways to deal with his anger. Id.  The 
individual concluded his testimony by stating that his future intention regarding alcohol is 
“total abstinence,” adding, “there is no other way.” Id. at 170. 
 
The Psychologist’s Testimony  
 
The psychologist testified that when he first met the individual on April 27, 2005, the 
individual lacked the awareness that he suffers from an alcohol problem.  Id. at 52, 57. 
After diagnosing the individual with alcohol abuse, the psychologist began meeting 
weekly with the individual for individual therapy sessions. Id. at 59.  According to the 
psychologist, the therapy focuses on (1) looking at how the individual’s family has 
influenced him, (2) examining societal norms so the individual can start making better 
choices, (3) setting boundaries for the individual, (4) learning how to express anger 
without resorting to alcohol, and (5) learning not to let anger fester and explode. Id. at 58. 
In a period of four months, opined the psychologist, the individual has gained a great deal 
of perspective on his alcohol abuse issues. Id. at 59-60. The psychologist first stated that 
the individual needs to remain abstinent for the rest of his life. Id. at 60.  He then opined 
that the individual has the self motivation to remain abstinent even though the 
individual’s alcohol treatment has been externally imposed by the court. Id. at 62. The 
psychologist gives the individual a good prognosis but agrees with the DOE consultant-
psychiatrist’s assessment that the individual needs one year of sobriety to be considered 
rehabilitated or reformed from his alcohol abuse. Id. at 62, 65. 
 
Two Supervisors’ Testimony 
 
The President and Vice President of the DOE contractor that the individual works for 
testified on his behalf at the hearing.  The company President expressed surprise to learn 
that the individual suffered from alcohol abuse. Id. at 84.  She testified that the individual 
has attended many company functions where beer and wine were served. Id. at 85. She 
related that she never observed the individual drinking to excess at any of these functions. 
Id.  She added that the company conducts random drug and alcohol tests and she knows 
that the individual has never failed any of these tests. Id. at 96.  She concluded by relating 
that the individual is an excellent employee. Id. at 87. 
 
The company’s Vice President testified at the hearing that the individual has undergone 
several random alcohol and drug tests and has never failed any of those tests. Id. at 81. 
He stated that the individual is a very valuable employee who is intelligent and 
technically very competent. Id. at 77-79. 
 
The Girlfriend’s Testimony  
 
The individual’s girlfriend testified that she has lived with the individual for three years. 
Id. at 102. She does not believe that he has a problem with alcohol. Id. at 108. She 
provided conflicting testimony about when she last observed the individual in an 
intoxicated state. She first testified that the individual is “never one to get drunk.” Id. at 
103.  She later testified that she saw him drunk last summer (2004).  Id. at 105. 
According to the girlfriend, the individual told her that he does not plan to consume 
alcohol again.  Id. at 109. The girlfriend claims that she goes to church and AA meetings 
with him. Id. at 110. When asked if she consumes alcohol, the girlfriend responded 
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negatively, adding “it would be disrespecting him.” Id. at 111.  She concluded her 
testimony by stating, “I don’t want no part of it [alcohol].” 
 
The Co-worker’s Testimony 
 
The co-worker testified that he has worked with the individual for three years.  Id. at 116. 
The co-worker related that he has seen the individual drink before but never kept track of 
the number of alcoholic beverages that the individual consumed. Id. He added, however, 
that the individual has never shown up to work drunk and has never been late for work. 
Id. at 119. 
 
The Brother’s Testimony 
 
The individual’s brother testified that he last saw his brother consume alcohol last year. 
Id. at 124.  He added that he does not think that his brother drinks much now. Id. at 127. 
He related that he has noticed that his brother has lost weight and has a new positive 
outlook on life.  Id. He believes that if his brother sets a goal of not drinking that he will 
achieve that goal. Id. at 129-130. 
 
The DOE Consultant-Psychiatrist’s Testimony 
 
The DOE consultant-psychiatrist testified twice at the hearing. During his first testimony, 
the DOE consultant-psychiatrist confirmed his opinion that the individual suffers from 
alcohol abuse and is a user of alcohol habitually to excess. Id. at 42. He testified that to 
achieve rehabilitation, the individual has two options: (1) go to AA, have a sponsor, work 
on the 12 steps for a minimum of 100 hours over at least one year’s time, and be 
abstinent from all non-prescribed controlled substances for one year; or (2) complete a 
professionally run alcohol treatment program and be sober for two years. 5 Id. at 43.  The 
DOE consultant-psychiatrist testified a second time after he had listened to the testimony 
of the other witnesses.  He opined that it is positive that the individual has acknowledged 
his problem and is doing something about it. Id. at 173. In fact, he was impressed with 
the individual’s progress to date. Id. However, the DOE consultant-psychiatrist believes 
that the individual needs to be abstinent for one year (i.e. until January 28, 2006) before 
he could be considered adequately rehabilitated or reformed from his alcohol-related 
issues. Id. at 160. The DOE consultant-psychiatrist concluded his testimony by stating 
that the individual is doing all the right things, for all the right reasons, with regard to his 
alcohol recovery but he simply needs more time to achieve rehabilitation and 
reformation. 
 
 
 
 

                                                 
5  While the DOE consultant-psychiatrist did not address his recommendations for reformation at the 
hearing, those recommendations are set forth in his Psychiatric Report.  See Ex. 6. The recommendations 
are as follows:  (1) if the individual goes through one of the two rehabilitation programs enumerated by the 
DOE consultant-psychiatrist, then the individual needs a minimum of one or two years of abstinence from 
alcohol and all non-prescribed controlled substances; or (2) if the individual does not go through one of the 
two rehabilitation programs, then the individual needs a minimum of three years of abstinence from alcohol 
and all non-prescribed controlled substances. See Ex. 6 at 21. 



 8

Hearing Officer Evaluation of Evidence 
 
The documentary and testimonial evidence in this case confirms that the individual is 
addressing his alcohol abuse and habitual use of alcohol to excess, albeit at the behest of 
the judicial system. The psychologist and the DOE consultant-psychiatrist convinced me 
that the individual needs one year of sobriety before he can achieve rehabilitation and 
reformation from his alcohol abuse. I therefore find that the individual is at risk for 
experiencing a significant defect in his judgment and reliability until he is adequately 
rehabilitated or reformed from his alcohol abuse. While I believed the individual’s 
testimony that he intends to maintain his sobriety, I am uncertain whether the individual 
will achieve that goal once the court-ordered DWI/Drug Court Program concludes. In the 
end, the individual’s alcohol recovery is time-dependent. At this point, not enough time 
has elapsed for me to conclude that the individual has achieved rehabilitation or 
reformation from his alcohol-related problems and to make a predictive assessment that 
the individual will maintain his sobriety. Therefore, I must find, based on the weight of 
the evidence, that the individual has not mitigated the LSO’s security concerns under 
Criteria H and J. 
 

A. Criterion L  
 
All of the individual’s interactions with the judicial system at issue in this case are linked 
in some way to his excessive alcohol consumption. It is my common-sense decision that 
until the individual achieves rehabilitation or reformation from his alcohol-related 
problems, the likelihood that he will be arrested for another alcohol-related offense 
remains palpable.  Because the individual has not mitigated the LSO’s security concerns 
under Criteria H and J in this case, I must find that he has not mitigated the LSO’s 
security concerns associated with Criterion L either.  
 
V. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H, J and L.   
After considering all the relevant information, favorable and unfavorable, in a 
comprehensive common-sense manner, including weighing all the testimony and other 
evidence presented at the hearing, I have found that the individual has not brought forth 
sufficient evidence to mitigate any of the security concerns advanced by the LSO. I 
therefore cannot find that granting the individual’s access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
Accordingly, I have determined that the individual’s access authorization should not be 
granted. The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  October 12, 2005 



*  The original of this document contains information which is subject to withholding from disclosure 
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Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 27, 2005 
 
Case Number:   TSO-0240 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations set 
forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.” 1 In this Decision I will 
consider whether, on the basis of the testimony and other evidence in the record of this proceeding, the 
individual’s access authorization should be granted. As discussed below, after carefully considering the 
record before me in light of the relevant regulations, I have determined that the individual’s access 
authorization should not be granted at this time. 
 
I. Background 
 
The individual is an applicant for a DOE security clearance. During a background investigation, a local 
security office (LSO) uncovered derogatory information that raised questions about the individual’s 
suitability to hold a DOE security clearance. In March 2004, the LSO conducted a Personnel Security 
Interview (2004 PSI) with the individual to discuss a number of issues, including the individual’s use 
of alcohol. Subsequently, the LSO referred the individual to a board-certified psychiatrist (DOE 
consultant-psychiatrist) for a psychiatric evaluation. The DOE consultant-psychiatrist examined the 
individual in October 2004 and concluded, among other things, that the individual is a user of alcohol 
habitually to excess and also suffers from alcohol dependence. The DOE consultant-psychiatrist also 
determined that the alcohol dependence from which the individual suffers is a mental illness that 
causes, or may cause, a significant defect in his judgment and reliability. It is the opinion of the DOE 
consultant-psychiatrist that the individual is neither rehabilitated nor reformed from either his alcohol 
dependence or his habitual use of alcohol to excess. 
 
In February 2005, the LSO sent the individual a letter (Notification Letter) advising him that it 
possessed reliable information that created a substantial doubt regarding his  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such authorization will 
be referred to variously in this Decision as access authorization or security clearance.
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eligibility to hold a security clearance.  The LSO also advised the individual that the derogatory 
information fell within the purview of two potentially disqualifying criteria set forth in the security 
regulations at 10 C.F.R. § 710.8, subsections (h) and (j). (hereinafter referred to as Criteria H and J 
respectively).2   
 
The individual filed a written response to the allegations contained in the Notification Letter and 
exercised his right under the Part 710 regulations by requesting an administrative review hearing. On 
May 9, 2005, the Director of the Office of Hearings and Appeals (OHA) appointed me the Hearing 
Officer in this case. After receiving an extension of time from the OHA Director, I convened a hearing. 
At the hearing, seven witnesses testified. The LSO called one witness and the individual presented his 
own testimony and that of five witnesses. In addition to the testimonial evidence, the LSO submitted 
17 exhibits into the record; the individual tendered two exhibits.  
 
II. Standard of Review 
 
The Hearing Officer=s role in this proceeding is to evaluate the evidence presented by the agency and 
the individual, and to render a decision based on that evidence.  See 10 C.F.R. ' 710.27(a).  Part 710 
generally provides that A[t]he decision as to access authorization is a comprehensive, common-sense 
judgment, made after consideration of all relevant information, favorable and unfavorable, as to 
whether the granting or continuation of access au  will not endanger the common defense and security 
and is clearly consistent with the national interest. Any doubt as to the individual=s access authorization 
eligibility shall be resolved in favor of national security.@  10 C.F.R. ' 710.7(a).  I have considered the 
following factors in rendering this decision: the nature, extent, and seriousness of the conduct; the 
circumstances surrounding the conduct; the individual=s age and maturity at the time of the conduct; 
the voluntariness of the individual=s participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct, the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and other 
relevant and material factors. See 10 C.F.R. '' 710.7(c), 710.27(a).  The discussion below reflects my 
application of these factors to the testimony and exhibits presented by both sides in this case. 
 
III.       The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites two potentially disqualifying criteria as the bases for suspending 
the individual’s security clearance, i.e. Criteria H and J. To support both Criteria H and J, the LSO first 
relies on the opinion of a DOE consultant-psychiatrist. According to the DOE consultant-psychiatrist, 
the individual is a user of alcohol habitually to excess and suffers from alcohol dependence, a mental 
illness which causes, or may cause, a significant defect in the individual’s judgment and reliability. 
The LSO also points to statements made by the individual during the 2004 PSI that he intends to  

                                                 
2  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion of a 
psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.” 10 C.F.R. 
§ 710.8(h). Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has 
been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.” 10 C.F.R. § 710.8 (j). 
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continue consuming alcohol. From a security perspective, a mental illness such as alcohol dependence 
can cause a significant defect in a person’s psychological, social and occupational functioning which, 
in turn, can raise concerns about possible defects in a person’s judgment, reliability, or stability. See 
Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline I, ¶ 27. The excessive alcohol consumption 
itself is also a security concern because the behavior can lead to the exercise of questionable judgment, 
unreliability, and a failure to control impulses, and can increase the risk that classified information may 
be unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline G, ¶ 21. 
 
IV.      Findings of Fact  
 
The individual held a security clearance with the Department of Defense (DOD) from 1960 until he 
retired sometime in the 1990s. Transcript of Hearing (Tr.) at 107. According to the record, the DOD 
raised questions about the individual’s alcohol consumption in 1994. Ex. 9 at 7-8. To allay the DOD’s 
concerns at that time, the individual responded to the DOD in writing as follows:  “I plan to control my 
use of alcohol through abstinence and continued psychiatric treatment.”3 Id.  
 
Until the individual stopped consuming alcohol in April 2005 (Tr. at 10, 124), he had regularly 
consumed alcohol three hours each night on Mondays, Tuesdays, Wednesdays, Thursdays and 
Sundays, and five to six hours on Friday and Saturday nights. Ex. 9 at 14.   By the individual’s own 
account, he usually consumed three eight-ounce4 glasses of wine on weekdays and four eight-ounce 
glasses of wine on Saturday. Id. He has also admitted to consuming as much as 1.5 liters of wine in an 
evening every other month.  Id. 
 
According to the record, the individual stopped drinking alcohol on two occasions prior to April 2005.  
The individual claims that he remained abstinent for two or three years in the early 1980s upon the 
recommendation of a marriage counselor. Tr. at 124; Ex. 9 at 12. The individual also claims that he 
stopped drinking in the 1990s in order to lose weight and address a heart problem. Ex. 9 at 12. The 
individual related that he resumed drinking in 1996 or 1997 when someone offered him a beer at a 
party.  Id.  According to the individual, he gradually increased his alcohol consumption from that point 
on. Id. 
 
V. Analysis 

 
I have thoroughly considered the record of this proceeding, including the submissions tendered in this 
case and the testimony of the witnesses presented at the hearing. After due deliberation, I have 
determined that the individual=s access authorization should not be granted at this time.  I cannot find 
that such a grant would not endanger the common defense and security and would be clearly consistent 
with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings I make in support of this 
decision are discussed below. 

                                                 
3   The individual has struggled with depression much of his life and has received regular psychiatric treatment for this 
mental illness according to the record. Tr. at 10-11; Ex. 10, 11. The individual’s depression is not a matter of concern to the 
LSO at this time. 

4    When the DOE consultant-psychiatrist examined the individual on October 8, 2004, the individual stated that he 
consumed wine from a ten-ounce container. Ex. 9 at 7, fn 18. At the hearing, the individual’s attorney stated that he and his 
client measured the liquid content of the subject wine glasses and discovered that the wine glasses held eight ounces of 
liquid, not ten ounces.  Tr. at 12-13. 
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1. The Expert Testimony regarding Criteria H and J 
 

a.    The DOE Consultant-Psychiatrist’s Testimony 
 
The DOE consultant-psychiatrist explained in detail either at the hearing or in the Psychiatric Report 
how the individual fits within six of the seven criteria specified in the DSM-IV-TR for Substance 
Dependence, Alcohol. Ex. 9 at 7-17; Tr. at 150-155. 5   Specifically, with regard to Criterion (1) the 
individual told the DOE consultant-psychiatrist that when he was in college he would get drunk on as 
little as three or four shots of liquor but now it takes up to 1.5 liters of alcohol. Ex. 9 at 13. Regarding 
Criterion (3), the DOE consultant-psychiatrist cites statements by the individual that it was difficult for 
him to have one or two glasses of wine and then stop. Id. at 7, 13.  As for Criterion (4), the DOE 
consultant-psychiatrist points out that the individual told the DOE in 1994 that he intended to control 
his drinking through abstinence and then did not. Tr. at 150. With respect to Criterion (5), the DOE 
consultant-psychiatrist testified that, in his opinion, the individual’s consumption of alcohol over a 
period of 25 to 27 hours a week constitutes a great deal of time “using the substance.” Id. at 151. 
Regarding Criterion (6), the DOE consultant-psychiatrist testified that the individual’s social 
relationship with his two children suffered as the result of his alcohol consumption. Id. at 153.  Finally, 
the DOE consultant-psychiatrist opined that the individual met Criterion (7) because the individual 
continued to use alcohol while taking antidepressants. Id. at 154, Ex. 9 at fn. 25, 38.  As for an 
explanation of why he and the individual’s psychiatrist reached different diagnoses in this case, the 
DOE consultant-psychiatrist opined that the individual’s psychiatrist is not equally trained in addiction 
medicine or addiction  

                                                 
5   The DSM-IV-TR only requires that a person meet three of the seven criteria for Substance Dependence, Alcohol to be 
diagnosed with that condition. Ex. 9 at 17. The criteria for Substance Dependence, Alcohol are as follows: 

(1)    tolerance, as defined by either of the following: 
         (a)  a need for markedly increased amounts of the substance to achieve intoxication or desired effect; 
         (b) markedly diminished effect with continued use of the same amount of the substance 
(2)    withdrawal, as manifested by either of the following: 
         (a) the characteristic withdrawal syndrome for the substance  
         (b) the same (or a closely related) substance is taken to relieve or avoid withdrawal symptoms 
(3)     the substance is often taken in larger amounts or over a longer period  than was intended 
(4)     there is a persistent desire or unsuccessful efforts to cut down or control  substance use  
(5)  a great deal of time is spent in activities necessary to obtain the substance (e.g. visiting multiple doctors or driving long 
distances), use the substance (chain smoking), or recover from its effects.  
(6)    Important social, occupational, or recreational activities are given up or reduced because of substance use 
(7)   The substance use is continued despite knowledge of having a persistent or recurrent physical or psychological 
problem that is likely to have been caused or exacerbated by the substance (e.g. current cocaine use despite recognition of 
cocaine-induced depression, or continued drinking despite recognition that an ulcer was made worse by alcohol 
consumption.) 
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psychiatry. Tr. at 162. He concluded his testimony by stating that 95 out of 100 psychiatrists would 
agree that the individual is alcohol dependent. Id. 
 
The DOE consultant-psychiatrist also made a compelling argument that the individual used alcohol 
habitually to excess until his most recent efforts to maintain sobriety. The DOE consultant-psychiatrist 
testified that the evidence that the individual has been and is a user of alcohol habitually to excess is as 
strong as he has ever seen in doing over 1,000  forensic psychiatric evaluations. Tr. at 19. According to 
the record, between 1992 and 1994 the individual consumed as much as one and one-half bottles of 
wine in a single sitting on a monthly basis. Ex. 9 at 8.  The DOE consultant-psychiatrist observed that 
as recently as October 2004 the individual admitted to drinking as much as one and one-half liters of 
wine on a bimonthly basis. Id. at 12, 14. The DOE consultant-psychiatrist noted that in 2004, the 
individual reported being intoxicated on five or six occasions. Id. at 12. In addition, the DOE 
consultant-psychiatrist noted that the individual’s typical drinking pattern during this period was as 
follows: 24 ounces of wine on Sunday through Thursday, and 32 ounces of wine on Friday and 
Saturday. Id. at 14.   
 

b.    The Individual’s Psychiatrist’s Testimony 
 
The individual sought the opinion of a psychiatrist on April 7, 2005 with regard to the alcohol issues of 
concern to the LSO. Tr. at 10. As of the date of the hearing, the individual and his psychiatrist had met 
four times. Id. at 20.  
 
The individual’s psychiatrist testified that she disagreed with the DOE consultant-psychiatrist’s 
diagnosis of alcohol dependence. Id. at 14.  Based on her evaluation of the individual, the individual’s 
psychiatrist determined that the individual suffers from alcohol abuse. Id. at 25. She testified that she 
made this diagnosis even though the individual does not meet the criteria set forth in the Diagnostic 
and Statistical Manual of Mental Disorders, 4th edition, Text Revised (DSM-IV-TR) for substance 
abuse. Id. She also testified that the individual “is on the borderline of alcohol dependence.” Id. at 16. 
She admitted at the hearing that she did not take a detailed medical history from the individual so she 
could not address the significance, if any, of the individual’s past failed attempts at sobriety on her 
diagnosis or prognosis. 
 

c.   Hearing Officer Evaluation of Differing Psychiatric Opinions     
 
In comparing the two psychiatrists’ testimony at the hearing, the weight of the evidence supports the 
opinion of the DOE consultant-psychiatrist in this case. First, the DOE consultant-psychiatrist provided 
much more compelling testimonial evidence to support his diagnosis of alcohol dependence than the 
individual’s psychiatrist provided to support her diagnosis of alcohol abuse. Second, the individual’s 
psychiatrist failed to provide credible explanations for why the individual did not fit within at least 
three of the criteria set forth in the DSM-IV-TR for alcohol dependence. Third, it is troubling that the 
individual’s psychiatrist could not comment on the relevance of the individual’s past failed attempts to 
maintain sobriety to her diagnosis of, and prognosis for, the individual. Fourth, the fact that the 
individual’s psychiatrist did not take a detailed medical history from the individual with regard to his 
past alcohol use raises doubts in my view about the thoroughness of her evaluation of the alcohol 
issues in this case.  For all these reasons, I  
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determine that the evidence in this case supports a finding that the individual suffers from alcohol 
dependence. 
  
Next, I turn to whether the individual has brought forward convincing evidence that he is adequately 
rehabilitated or reformed from his alcohol dependence and his habitual use of alcohol to excess.  

 
2. Mitigation 
 
a. The DOE Consultant-Psychiatrist’s Testimony 
 

According to the DOE consultant-psychiatrist, the operative question in this case is not whether the 
individual can stop drinking but whether the individual can “stay stopped.” Tr. at 156. With regard to 
rehabilitation or reformation, the DOE consultant-psychiatrist reaffirmed at the hearing the 
recommendations that he made in his Psychiatric Report in this case.  Specifically, the DOE 
consultant-psychiatrist stated that to show adequate evidence of rehabilitation, the individual can do 
one of the following: 
 

(1) Produce documented evidence of attendance at Alcoholics Anonymous (AA) with a 
sponsor and working on the 12 steps at least once a week for a minimum of 200 hours over 
at least a two-year’s time frame and be abstinent from alcohol and all non-prescribed 
controlled substances for a minimum of two years. 

(2) Satisfactorily complete a professionally run alcohol treatment program, either inpatient or 
outpatient, including aftercare, for a minimum of six months and be abstinent from alcohol 
and all non-prescribed controlled substances for a minimum of two years. 

 
As adequate evidence of reformation, the DOE consultant-psychiatrist posited two options: 
 

(1) If the individual goes through one of the two rehabilitation programs above, then a 
minimum of two years of abstinence from alcohol and all non-prescribed controlled 
substances. 

(2) If the individual does not go through one of the two rehabilitation programs above, then a 
minimum of five years of abstinence from alcohol and all non-prescribed controlled 
substances. 

 
Ex. 9 at 18; Tr. at 159-161. 
 
The DOE consultant-psychiatrist remained in the hearing room and listened to the testimony of all the 
witnesses.  He testified that he heard nothing in any witness’s testimony that changed either his 
diagnosis of the individual or his recommendations for rehabilitation or reformation.  In fact, the DOE 
consultant-psychiatrist stated that the testimony of the individual’s son (see Section 2.d. infra) 
provided additional evidence to support the diagnosis of alcohol dependence in this case. In 
concluding, the DOE consultant-psychiatrist opined that the individual’s efforts at sobriety as of the 
date of the hearing, i.e., 12 AA meetings and four to five months of sobriety, fall short of his 
recommendations for both rehabilitation and reformation. 
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b. The Individual’s Psychiatrist’s Testimony 

 
With regard to treatment, the individual’s psychiatrist advised the individual to stop drinking and to 
continue individual therapy sessions for depression with her. Id. at 13, 24.  The individual’s 
psychiatrist did not recommend that the individual enter any outpatient alcohol treatment program or 
attend Alcoholics Anonymous (AA). Id. at 24.  As for the individual’s progress as of the date of the 
hearing, the individual’s psychiatrist opined that the individual will achieve full sustained remission 
from his alcohol abuse 6 after one year of sobriety. Id. at 40. She added that she is satisfied with the 
individual’s progress in maintaining sobriety for four months.  Id. at 25.  She believes that the 
individual will maintain his sobriety if he continues seeing her for treatment of his depression. Id.  
When queried about the individual’s past failed attempts to maintain his abstinence, the individual’s 
psychiatrist testified that she did not take a detailed medical history from the individual when they met 
in April 2005 so she could not elaborate on this issue. Id. at 30.  
 

c.  The Individual’s Wife’s Testimony 
 
The individual and his wife have been married for 39 years. Tr. at 48. The wife testified that before her 
husband stopped drinking in April 2005, he would routinely come home from work, drink wine, have 
dinner, drink more wine, and then go to bed. Id. at 50.  On a “bad” night, the wife reported that her 
husband would drink until he fell sleep sitting in his chair. Id. The wife testified that since her husband 
has stopped drinking she has observed the following positive changes in him: (1) he is in a better 
mood, (2) he sleeps better, (3) he has more energy, and (4) his depression “is as good as it’s ever 
been.” Id. at 53. The wife claimed at the hearing that her husband had no problem stopping his 
consumption of alcohol. Id. at 55.  
 
Under cross examination, the wife revealed that there is still alcohol in the house and that she 
continues to consume alcohol in her husband’s presence. Id. at 59, 61. She opined that she is not sure 
that her husband needs AA to maintain his sobriety. Id. at 62.  She related that 20 years ago, her 
husband quit drinking upon the recommendation of their marriage therapist. Id. at 63-64. When 
queried why she believes that her husband will maintain his sobriety when he has not been able to do 
so in the past, the wife responded as follows: “I have no way to prove that he will do it. Even when he 
was drinking, he committed no security offense.  He will be perfectly fine either way.” Id. at 65. The 
wife concluded her testimony by stating that she does not agree that her husband suffers from alcohol 
dependence. Id.  She “sees it more as abuse or not even that.” Id. 

 
d.    The Son’s Testimony 

 
The individual’s adult son testified that he visits his father five to six times per week. Id. at 70. He 
related that when his father was consuming alcohol, it was like “he wasn’t there.” Id. at 71. He 
explained that when his father was drinking, his father would not engage in any serious conversation 
when he visited him. Id.  Instead, his father would sit in his chair with his headphones on, watch TV, 
and refuse to interact with anyone. Id.  

                                                 
6  The individual’s psychiatrist’s only opined about rehabilitation and reformation recommendations for the less serious 
diagnosis of alcohol abuse, not  the more serious diagnosis of alcohol dependence. 
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The son related that in the past his father would start drinking about one-half hour after he got home 
from work. Id. at 73. Since his father has stopped drinking, the son has noticed that his father cooks 
and then sits at the dinner table with the family while everyone eats. Id. at 72. The son also related that 
he can talk to his father now and his father appears to be happier. Id. The son confirmed that it has 
been four or five months since his father stopped drinking. Id. at 79.  The son believes that his father 
will remain abstinent now that his father has seen the results of sobriety. Id. at 75. 
 

e.      The Individual’s Neighbor’s Testimony 
 
The individual’s neighbor testified that he has known the individual since July 2001. Id. at 82.  The 
two socialize and walk their dogs together. Id. at 82-83. The neighbor never suspected that the 
individual had a problem with alcohol. Id. at 84. The individual told the neighbor in February or March 
2005 that he did not drink anymore. Id. at 91. The neighbor supports the individual’s decision not to 
drink. Id. at 89. 
 

f.         The Former Supervisor’s Testimony 
 

The individual’s former supervisor testified that the individual was an excellent employee. Id. at 97.  
She has known the individual since 1983.  Id. at 95. The supervisor testified that she never saw the 
individual drink alcohol. Id. She added that the individual is, in her opinion, very trustworthy. Id. at 99.  
She related that the individual did classified work and never told her about his work. Id. 
 

g.         The Individual’s Testimony 
 
The individual testified that he held a DOD security clearance for many years before his retirement. Id. 
at 107.  He stated that it is almost insulting that the DOE will not give him his security clearance. Id. at 
115. He related that he engaged in essentially the same behavior with regard to alcohol when he held a 
DOD security clearance that he does now. Id. at 142.  He does not deny that he has a problem with 
alcohol but questions the seriousness of that problem. Id. at 118.   
 
Regarding rehabilitation, the individual testified that he received the DOE consultant-psychiatrist’s 
Psychiatric Report in March 2005 but did not stop drinking at that time even though the report 
allegedly “scared him.” Id. at 133.  Instead, he sought a second opinion in April 2005 from his own 
psychiatrist. The individual testified that his psychiatrist gave him the names of some alcohol 
counselors but he never followed up on the matter because the psychiatrist did not tell him to do so. Id. 
at 120.  He also testified that he attended 12 AA meetings but stopped going because he was not 
getting much out of the meetings. Id. at 121. He added that he cannot identify with the people at AA 
meetings because he has never “hit rock bottom.” Id. at 126. He admitted at the hearing that he did not 
try to find another AA group. Id. at 135. He further testified that the only professional treatment that he 
is currently receiving is from his psychiatrist who is monitoring his medication for depression. Id. at 
137. He added that, in his view, his psychiatrist does not seem “terribly concerned about [me] going 
back to drinking.” Id. at 138.  The individual also testified that he was very shocked to hear his son’s 
testimony about the effect his drinking has had on his relationship with his son. Id. at 126. He claims 
that since he has stopped drinking, his “comprehension is way up,” he is happier  
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and he sleeps better. Id. at 130. The individual testified that his future intentions with regard to 
treatment are as follows: continue seeing his psychiatrist for his depression and seek another 
professional opinion about any problem that he may have with alcohol.  Id. at 138-141. 
 

h.      Hearing Officer Evaluation of Mitigation Evidence  
 

After carefully considering all of the documentary and testimonial evidence in this case, I have 
determined that the individual’s efforts to date at addressing his alcohol problem are insufficient for 
me to conclude that he is rehabilitated or reformed from his alcohol dependence and habitual use of 
alcohol to excess. As an initial matter, the individual only stopped consuming alcohol in April 2005. 
The individual’s two past failed attempts to maintain his sobriety raise questions, in my view, about 
whether he will be successful in the future in remaining abstinent. It is also very significant in my 
opinion that the individual failed to maintain his sobriety after advising the DOD in writing in 1994 
that he intended to do so. The individual’s refusal or inability to keep his word to the DOD causes me 
to question whether the individual has either the desire or the willpower necessary to address his 
alcohol problem on his own.  
 
As for a network of sobriety support, I was not convinced by the wife’s testimony that she will provide 
the necessary assistance to her husband to help him maintain his sobriety. The wife not only keeps 
alcohol in the house but drinks alcohol in her husband’s presence. While the wife believes that she is 
supporting her husband because she does not encourage him to drink with her, I do not find this 
behavior to be conducive to sobriety. In addition, the wife did not convey the impression during her 
hearing testimony that she understands or appreciates the extent or gravity of her husband’s drinking 
problem. Her comment that “he will be perfectly fine either way,” signifying that she believed her 
husband will be fine whether he remains abstinent or returns to drinking, underscores the wife’s lack of 
insight into her husband’s drinking problem. 
 
Furthermore, the evidence indicates that the individual has received very limited, if any, recent alcohol 
treatment. The individual attended 12 AA sessions sometime in 2005 but stopped because he did not 
find the meetings to be beneficial. In addition, the four individual therapy sessions that the individual 
has attended since April 2005 appear to have focused on his depression, not his alcohol problems.  
 
Finally, the individual does not appear to appreciate the extent of his alcohol problem and, as a result, 
does not have a treatment regime in place.  When queried about his future intentions with regard to 
alcohol treatment, the individual responded that he will continue to see his psychiatrist for treatment of 
his depression and seek another medical opinion about any problem that he may have with alcohol. In 
the end, it appears that the individual intends to maintain his sobriety through abstinence alone. Under 
these circumstances, I must look to the DOE consultant-psychiatrist’s recommendation for 
rehabilitation or reformation based on abstinence alone.  The individual needs five years of abstinence 
from alcohol and all non-prescribed controlled substances to achieve rehabilitation or reformation 
according to the DOE consultant-psychiatrist. Should the individual decide to enter a rehabilitation 
program, the individual will need two years of abstinence from alcohol and all non-prescribed 
controlled substances.  The record is clear  
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that with only four or five months of abstinence, the individual falls far short of the required time to 
demonstrate rehabilitation or reformation in this case. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the possession 
of the DOE to raise serious security concerns under Criteria H and J.   After considering all the 
relevant information, favorable and unfavorable, in a comprehensive common-sense manner, including 
weighing all the testimony and other evidence presented at the hearing, I have found that the individual 
has not brought forth sufficient evidence to mitigate either of the two security concerns advanced by 
the LSO. I therefore cannot find that granting the individual’s access authorization would not endanger 
the common defense and would be clearly consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should not be granted. The parties may seek 
review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 15, 2005 
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Name of Case:  Personnel Security Hearing 
 
Date of Filing:  May 11, 2005 
 
Case Number:  TSO-0241 
 
This decision concerns the eligibility of XXX XXX XXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@  1 This decision considers whether, on the basis of the evidence in 
this proceeding, the Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual who has been diagnosed with alcohol dependence.  The 
Individual has disputed this diagnosis, claiming instead that he suffers from alcohol abuse.  
Transcript of Hearing Case Number TSO-0241 (Tr.) at 5-6.   
 
The events leading to this proceeding began when the Local Security Organization (LSO) 
received information indicating that the Individual had been arrested on at least six occasions for 
alcohol-related offenses.  A personnel security interview (PSI) of the Individual was conducted.  
The Individual was then asked to submit to an examination by a DOE Psychiatrist.  On July 30, 
2004, a DOE Psychiatrist conducted a forensic psychiatric examination of the Individual.  In 
addition to conducting this examination, the DOE Psychiatrist reviewed selected portions of the 
Individual=s security case file.  On August 18, 2004, the DOE Psychiatrist issued a report in 
which he stated that the Individual met the criteria for alcohol dependence, as set forth in the 
Diagnostic and Statistical Manual of Mental Disorders IV-TR  (DSM-IV-TR).  DOE 
Psychiatrist=s Report of Examination at 29-30.  The DOE Psychiatrist, noting that the Individual 
was still drinking and had never sought counseling or treatment for his substance-related 
disorders, further opined that the Individual was not sufficiently rehabilitated or reformed to 
resolve the security concerns raised by his substance-related disorders.  

                                                 
1An access authorization is an administrative determination that an individual is eligible 

for access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
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An administrative review proceeding was initiated. See 10 C.F.R. ' 710.9. The LSO then issued 
a letter notifying the Individual that it possessed information that raised a substantial doubt 
concerning his eligibility for access authorization (the Notification Letter).  The Notification 
letter alleges that the Individual has "been, or is, a user of alcohol habitually to excess, or has 
been diagnosed by a board-certified psychiatrist or a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse.@  10 C.F.R. ' 710.8(j) (Criterion J).  The 
Notification Letter also alleges that the Individual has: Aan illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a 
significant defect in judgment or reliability.@  10 C.F.R. ' 710.8(h) (Criterion H).  The Individual 
filed a request for a hearing. This request was forwarded to the Director of the Office of Hearings 
and Appeals (OHA) who appointed me as Hearing Officer.  At the hearing, the LSO presented 
one witness: the DOE Psychiatrist.  The Individual presented no witnesses.  The Individual, 
however, testified on his own behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
The Individual disputes the DOE Psychiatrist=s diagnosis of alcohol dependence. However, the 
Individual admits he suffers from Alcohol Abuse.  The Individual has not submitted any 
significant evidence in support of his assertion that he suffers from alcohol abuse instead of 
alcohol dependence.  I am therefore convinced that the DOE Psychiatrist’s diagnosis of alcohol 
dependence is appropriate. 
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual=s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing 
(Case No. VSO-0154), 26 DOE & 82,794 (1997),  aff=d, Personnel Security Review (Case No. 
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VSA-0154), 27 DOE & 83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I 
must exercise my common sense judgment in deciding whether the Individual=s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
' 710.7(c). Therefore, the only issue before me is whether the Individual has submitted sufficient 
evidence of rehabilitation or reformation to resolve the security concerns raised by his substance 
related disorder.  After considering all of the evidence in the record, I find that he has not.  
    
In his Report, the DOE Psychiatrist contended that, in order to establish rehabilitation from his 
substance related disorder, the Individual must: 
 

Produce documented evidence of attendance at Alcoholics Anonymous (AA) with 
a sponsor and working on the 12 steps at least once a week, for a minimum of 100 
hours over at least a year’s time and be abstinent from alcohol and all non-
prescribed controlled substances for a minimum of [two] years. 

 
Psychiatrist=s Report at 23.  In his Report, the DOE Psychiatrist further contended that, in order 
to establish reformation from his substance-related disorder, the Individual must 
 

Satisfactorily complete a professionally run, alcohol treatment program, either 
impatient or outpatient, including aftercare, for a minimum of six months and be 
abstinent from alcohol and all non-prescribed controlled substances for a 
minimum of two years. 

 
Psychiatrist=s Report at 23.  
 
At the hearing, the Individual candidly admitted that he was not reformed or rehabilitated.  Tr. at 
6-8.  The Individual forthrightly admitted that he had his last drink within the week prior to the 
hearing.  Tr. at 8.  Given these facts, it is clear that the Individual is neither reformed nor 
rehabilitated from his alcohol disorder.  
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria J and H.  Therefore, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, it is my opinion that the Individual's access 
authorization should not be restored at this time. The Individual may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 22, 2005 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  April 27, 2005 
 
Case Number:  TSO-0242 
 
 

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) for 
continued access authorization.  This Decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” Under these regulations, an individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.” 10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Department of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent 
with the interests of national security” test indicates that “security-clearance determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th 
Cir. 1990) (strong presumption against the issuance of a security clearance).   
 
If a question concerning an individual’s eligibility for an access authorization cannot be resolved, 
the matter is referred to administrative review.  10 C.F.R. § 710.9(c).  The individual has the 
option of obtaining a decision by the manager at the site based on the existing information or 
appearing before a hearing officer.  10 C.F.R. § 710.21(b)(3).  The burden is on the individual to 
present testimony or evidence to demonstrate that he is eligible for access authorization, i.e. that 
access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 



 -2-

II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
him to have an access authorization. The Individual was arrested for Driving While Intoxicated 
(DWI) in March 2004 and reported his arrest to the local security office (LSO).1  The LSO 
subsequently conducted a Personnel Security Interview (PSI) with the Individual in July 2004 to 
inquire about the Individual’s recent DWI arrest. Because the security concerns were not 
resolved by the PSI, the Individual was referred to a DOE consultant-psychiatrist (the 
Psychiatrist) for an evaluation concerning his alcohol consumption. The Psychiatrist interviewed 
the Individual and, in October 2004, issued a psychiatric evaluation report. 
 
In her October 2004 report, the Psychiatrist determined that the Individual suffered from Alcohol 
Dependence (in early full remission). DOE Ex. 10 at 13. The Psychiatrist indicated that the 
Individual’s problem with alcohol was a condition which caused or may cause a significant 
defect in judgment or reliability. Id.  While stating that the Individual was in an early stage of 
recovery, the Psychiatrist noted that the Individual also suffered from other psychological issues 
such as unresolved bereavement, problems with his family and low self-esteem that should be 
explored by a qualified psychotherapist. DOE Ex. 10 at 13. She stated that adequate evidence of 
rehabilitation or reformation could be demonstrated by abstinence from alcohol, participation in 
the Employee Assistance Program (EAP) for six months past the date of the report.  This 
program would consist of attendance at Alcoholics Anonymous (AA) meetings at least two times 
a week and attending a weekly aftercare group. She also recommended that the Individual 
receive individual counseling to address non-alcohol-related psychological issues. DOE Ex. 10 at 
13.     
 
In March 2005, the DOE informed the Individual that the Psychiatrist’s report, taken together 
with the Individual’s 2004 DWI arrest and other alcohol-related traffic arrests, constituted 
derogatory information that created a substantial doubt as to the Individual’s continued eligibility 
for an access authorization under 10 C.F.R. § 710.8(h) and (j)  (Criteria H and J).  March 3, 2005 
letter from Manager, Personnel Security Division, to Individual (Notification Letter). The DOE 
also cited the Individual’s failure to report a July 2002 arrest for public intoxication to the LSO 
or to list that arrest on a Questionnaire for Sensitive Position (QNSP) dated May 4, 2004 as 
derogatory information under 10 C.F.R. § 710.8(l) (Criterion L).  Upon receipt of the 
Notification Letter, the Individual requested a hearing in this matter.  The DOE forwarded the 
request to the Office of Hearings and Appeals (OHA).  The OHA Director appointed me to serve 
as the hearing officer.   
 
A hearing was held in this matter.  At the hearing, the Individual was represented by counsel.  
The Individual offered his own testimony, as well as that of his sister, his mother, his Alcoholics 
Anonymous (AA) sponsor, a co-worker, his supervisor at work, a friend who is participating in 
AA with him and his psychologist (Psychologist).  The local DOE office presented one witness, 
the Psychiatrist.  
 
 

                                                 
1 In addition to the 2004 arrest, the record also indicates that the Individual had been arrested in 2002, 1994 and 
1989, for various alcohol-related offenses.  See DOE Exhibit (Ex.) 31 at 8, 45, 55, 65. 
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III. THE HEARING 
 
The Individual did not dispute the matters giving rise to the Notification Letter.  He contends that 
the security concerns raised by his alcohol dependence and the Criteria L derogatory information 
have been mitigated by his rehabilitation from his alcohol problem. 
 
A. The Individual’s sister and mother  
 
The Individual’s sister testified that shortly after his arrest for DWI in March 2004, she noticed 
that the Individual began to participate in an intensive treatment program for excessive alcohol 
use. Hearing Transcript (Tr.) at 13. The Individual’s entire family supported his decision to seek 
treatment and was happy over this decision. Tr. at 14.  She believes that the Individual is much 
happier since beginning treatment and is more open to others. Tr. at 14-15. She has not seen any 
evidence that he has consumed alcoholic beverages since March 2004. Tr. at 16. She believes 
that the Individual is an honest and responsible person. Tr. at 17. 
 
 The Individual’s mother testified that the Individual seemed to enjoy going to the meetings 
associated with his treatment program. Tr. at 48. Since the Individual has stopped consuming 
alcohol, the Individual is more focused and is open and honest. Tr. at 51, 53.    
 
B.  The Individual’s Sponsor 
 
The Individual’s Alcoholics Anonymous (AA) sponsor testified that he met the Individual 
sometime in March 2004 when the Individual began to attend AA meetings. Tr. at 29.  He 
worked with the Individual from March 2005 to October 2005, on the twelve steps of the AA’s 
recovery program.2 Tr. at 28. Over this period he and the Individual worked on assignments for 
each of the twelve steps in order to grasp the full meaning of each step. Tr. at 28. The Sponsor 
noted that, during his involvement with AA, the Individual had developed a real commitment to 
maintaining his sobriety and became more open with others as his involvement grew in AA. Tr. 
at 32. The Individual fully participated in AA discussion meetings. Tr. at 33. Affirming the 
Individual’s sound foundation to maintain his sobriety, the Sponsor testified  
 

I'm going to kind of reiterate something, but, like I said, most people don't 
complete -- most people never get past step four, and the majority come in and out 
and never commit to it, and those that do commit -- you know, few get past, you 
know, step four or five, and I think that anybody who is committed enough to 
spend seven months working them and completing all twelve steps is just -- you 
know, just the benefit of the program is you're going to have a better foundation 
and you're going to be a lot less likely to drink simply because you covered all 
twelve steps. I mean, that is the purpose of those steps. 

 

                                                 
2 The 12 steps in AA are a series of contemplative and other activities which an individual works through to obtain 
recovery from alcoholism. Tr. 40-41. For example, Step Four requires an individual to make a moral inventory of 
himself. Step Five requires the individual to discuss that inventory with another person. Tr. 43.   
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Tr. at 33-34. The Sponsor also believed that if the Individual was in a situation where he would 
be tempted to resume consuming alcohol, he would first call him or his other friends at the AA 
group he currently attends. Tr. at 34-35. 
 
C. The Individual’s Supervisor and a Co-worker  
 
The Individual’s co-worker has known the Individual for four years. Tr. at 60. The Individual 
shared with her the fact that he had been arrested in 2004 for DWI and that he was attending AA. 
Tr. at 61. The co-worker has noticed that since receiving treatment for his alcohol problem he 
has seemed happier and more relaxed. Tr. at 62-63. She also observed that the Individual no 
longer talks about going to bars on the weekend but instead spends his weekends at home or 
going to AA meetings. Tr. at 63-64. She believes that the Individual is honest and reliable and 
that no one at work has questioned his honesty or reliability.  Tr. at 64-67. 
 
The Individual’s supervisor has known the Individual since the 1990’s. Tr. at 75.  She has 
observed the Individual making changes in his life since his arrest for the 2004 DWI. Tr. at 77. 
The supervisor noted his more open attitude and his willingness to personally purchase computer 
software so that he could still contribute at work despite the suspension of his clearance.  Tr. at 
77, 80. The supervisor stated that his work performance was good and that his attitude and mood 
has improved since his 2004 arrest. Tr. at 80-81.  She also believed that the Individual was an 
honest and reliable person. Tr. at 83-84. 
 
D. The Individual’s Friend 
 
The Individual’s friend has known the Individual for 10 years. Tr. at 90. Their relationship 
became closer when the Individual’s friend began to attend the same intensive outpatient 
program that the Individual had attended. Tr. at 90, 92. Both also attend the same AA meeting 
group. Tr. at 92.  He noted that the Individual has a humble attitude which would enable him to 
ask for help from his friends or AA group. Tr. at 94. He believes that the Individual is much 
more at peace with himself and is happy with his new way of life. Tr. at 95. He also believes 
that, because of his friendship with the Individual, he would be able to detect if the Individual 
had resumed consuming alcohol. Tr. at 96-97. In the past two years before the date of this 
hearing he has observed nothing that would indicate that the Individual has consumed alcohol. 
Tr. at 97.  
 
E.  The Individual 
 
The Individual testified that after his last arrest in March 2004 he promptly reported the arrest to 
the LSO. Tr. at 120. He realized he had a problem with his alcohol consumption and sought the 
advice of the facility’s medical staff. Tr. at 120.  The staff referred the Individual to the 
Employee Assistance Program.  Tr. at 120. He then immediately entered the EAP’s Intensive 
Outpatient Program (IOP). Tr. at 120. The IOP was a 50 hour program in which the Individual 
attended sessions for four nights (two and one-half hours per session) per week for five weeks.  
Through this education program the Individual realized that he was an alcoholic. Tr. at 121.  
After completing this program, the Individual agreed to implement the IOP’s recommendation 
that he attend 90 meetings with AA or his counselor in 90 days. The Individual completed that 
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obligation in 72 days. Tr. at 121-22. He now attends AA meetings at least twice a week, on 
Fridays and Saturdays, the very days of the week he used to go to clubs and consume alcohol. Tr. 
at 123. He has finished working through the AA 12 steps and is currently concentrating on the 
maintenance steps of AA’s program. Tr. at 130. He also attends the EAP aftercare program once 
a week. Tr. at 122.  
 
In response to his problems with anxiety and depression, the Individual testified that he began to 
see his Psychologist.   Further, when he received a copy of the Psychiatrist’s report he also 
sought treatment from a psychiatrist who evaluated him. He continues to see this psychiatrist but 
has not been prescribed  any medication for his anxiety and depression problems. Tr. at 129, 
139-40. He does not feel depressed now and even if he does not get his clearance back, he is 
resolved not to consume alcohol again. The Individual asserted that consuming alcohol would 
only make his problems worse. Tr. at 140. 
 
Regarding his failure to report his July 2002 arrest to the local security office, the Individual 
stated, “I think I was just being stupid and scared and trying to hide my drinking, how much I 
was drinking . . . probably thought I might get fired.” Tr. at 141. In response to a question 
concerning why he had not admitted his prior marijuana use in a 1988 Questionnaire for 
Sensitive Position (QNSP), an incident not listed in the notification letter, he responded that he 
did not remember the specific question on that form from 16 years ago and had no explanation 
why he answered incorrectly. Tr. 142-43; DOE Ex. 10 at p. 7; DOE Ex. 28 at p.3.3 He did note 
that when he had his interview with the Psychiatrist he voluntarily told the truth about his past 
drug involvement. Tr. at  145.  
 
F. The Psychologist 
 
The Individual’s Psychologist possesses a master’s degree in Psychology and is a licensed 
professional counselor. Tr. at 150. Although he had initially seen the Individual a few times 
while he was participating in the EAP and IOP programs, the Psychologist started to see the 
Individual regularly beginning in the summer of 2004. Tr. at 153-54. At first he had weekly 
sessions with the Individual but now has tapered off the frequency of visits to once every six 
weeks. Tr. at 153-54.  He identified the Individual as having problems with depression, anxiety 
and low self-esteem in addition to his alcohol problem. Tr. at 154. During his sessions with the 
Individual, the Psychologist monitored the Individual’s participation in AA and his other alcohol 
treatment programs.  Tr. at 163-66.  Using as a guide the treatment and abstinence criteria that 
the Psychiatrist enumerated in her report, the Psychologist testified that the Individual showed 
adequate evidence of rehabilitation from his alcohol problem. Tr. at  168. He also opined that he 
believed that the probability of the Individual relapsing would be low -- approximately 30 
percent or less. Tr. at 182.  
 
While initially most of his therapeutic efforts were directed to the Individual’s alcohol problem, 
currently most of their sessions focus primarily on his depression/anxiety and self-esteem issues. 
Tr. at 155. In their initial sessions they discussed the Individual’s depression resulting from the 
DWI arrests and the suspension of his clearance. Tr. at  155-56. Later they discussed the 

                                                 
3 The fact that the Individual had smoked marijuana in the past was disclosed in the report the Psychiatrist issued 
concerning the Individual. DOE Ex. 10 at 7.  
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Individual’s issues with his divorce, his post-divorce relationship, and various childhood issues. 
As the sessions continued, the Psychologist taught the Individual exercises to help him with his 
anxiety as well as coping skills to deal with his depression. Tr. at 156. As the Individual 
continued counseling and the AA meetings, the Psychologist observed that the Individual’s 
depression and anxiety lessened. Tr. at 156. As of the date of the hearing, the Psychologist 
believes that the Individual has mastered adequate coping skills to deal with anxiety and 
depression. Tr. at 159.  
 
Regarding the Individual’s earlier lack of candor, the Psychologist testified that the Individual’s 
alcohol dependency problem plus his basic passive and quiet personality played a factor in his 
failure to report his 2002 arrest and failure to report he had previously used marijuana on a 1988 
QNSP. Tr. at 170. He confirmed that a problem for people suffering from alcohol dependence is 
honesty concerning their alcohol problem. Tr. at 169. He believes that the Individual has been 
honest and open regarding everything he has asked of the Individual while treating him. Tr. at 
171. The Psychologist, based on his observation of the Individual during therapy, did not believe 
that the Individual had any type of personality defect that would affect his honesty and judgment. 
Tr. at 171.  
 
G. The Psychiatrist 
 
The Psychiatrist gave testimony after listening to all the testimony at the hearing. She testified 
that she believes that the Individual has shown adequate evidence of rehabilitation and 
reformation from his alcohol dependency problem and has met all of the treatment 
recommendations she made in her report. Tr. at 188. She estimated the Individual’s chance for 
relapsing as “low” which she defines as a probability of relapse from 10 to 50 percent. Tr. at 
196-97.  
 
With regard to the question concerning the Individual’s honesty and trustworthiness, the 
Psychiatrist believed she was especially competent to offer an opinion since she has lectured on 
the human behavior of “malingering.” Tr. at 189.  She went on to testify that the Individual’s 
failure to report the 2002 arrest was a product of the Individual’s alcohol dependence and not a 
characterological defect. Tr. at 190-91. The failure to mention his prior use of marijuana in his 
1988 QNSP was a result of carelessness due to a lack of concentration produced by the 
Individual’s depressive symptoms related to his then recent divorce. Tr. at 191. Her belief as to 
the Individual’s honesty was supported by the fact that the Individual provided her with any 
information she requested even when he was not required to do so and in fact volunteered 
sensitive information such as the private diary he kept as he worked through the AA steps. Tr. at 
193-94. 
 

IV. STANDARD OF REVIEW 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been received and a 
question concerning an individual’s eligibility to hold an access authorization has been raised, 
the burden shifts to the individual to prove that “the grant or restoration of access authorization 



 -7-

to the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  See 10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In considering derogatory information, the DOE considers 
various factors including the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  10 C.F.R. § 710.7(c).  The ultimate decision concerning 
eligibility is a comprehensive, common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  
 

V. ANALYSIS 
 
A. Security Concerns   
 
The derogatory information concerning Criteria H and J centers on the Individual’s alcohol 
problem.  Criterion H concerns conduct tending to show that the Individual has “an illness or 
mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical  
psychologist,  causes or  may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J concerns conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 
10 C.F.R. § 710.8(j).  Criterion L references information that tends to show that the individual 
“is not honest, reliable, or trustworthy.” 10 C.F.R. § 710.8(l).  
 
It is beyond dispute that an individual suffering from an alcohol problem raises security 
concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0243, 27 DOE ¶ 82,808 (2002).    
Given the Psychiatrist’s finding that the Individual suffered from alcohol dependence, the local 
security office had more than sufficient grounds to invoke Criteria H and J.  With regard to 
Criterion L, the record is undisputed that the Individual failed to report the 2002 arrest to the 
local security office or list the arrest in his 2004 QNSP. The Individual’s failure to report this 
arrest raises significant security concerns about his reliability and judgment. Thus, the only issue 
remaining is whether these security concerns have been resolved. 
 
B. Mitigating Factors 
 
Almost all of the security concerns raised in this case involve the Individual’s alcohol 
dependence problem.  The Individual asserts that these concerns have been mitigated by the fact 
he has rehabilitated himself from his alcohol dependency. The record indicates that the 
Individual has been abstinent from alcohol for approximately two years as of the date of this 
hearing. See Tr. at 131-32 (Individual’s sobriety date March 2004).  More importantly the 
testimony in this case leads me to conclude that the Individual has made fundamental changes to 
his life. His family members have confirmed the Individual’s new openness in dealing with 
issues in his life. The Individual has also demonstrated a willingness to accept that he has an 
alcohol problem. His aggressive approach in seeking treatment and exceeding the recommended 
treatment program testifies to his desire to overcome this illness. Further, I am impressed with 
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the quality of his participation in AA as testified to by his sponsor and by his friend.  The 
Individual’s participation in AA has given him yet another support system that will serve him 
well as he continues to refrain from consuming alcohol.  
 
I also found the testimony of the Psychiatrist and the Psychologist persuasive on the issue of 
whether the Individual is medically rehabilitated from his alcohol dependence.  Both experts 
concur on the appropriateness of the Psychiatrist’s treatment recommendations. Both experts 
have concluded that the Individual has fulfilled those recommendations. However, an expert’s 
finding that a person has shown adequate evidence of rehabilitation and reformation from an 
alcohol problem is not in itself solely determinative as to whether the associated security 
concerns have been resolved. Personnel Security Hearing, Case No. TSO-0209, slip op. at 6-7 
(May 15, 2006). A key component in the determination of whether the Individual has mitigated 
the security concerns raised by his alcohol dependence is an assessment of the likelihood that the 
individual will relapse and again become a security vulnerability. The experts in this case have 
given me figures ranging from 10 percent to 50 percent. After reviewing all the evidence in this 
case regarding the Individual’s commitment to change and his support systems I believe that the 
risk of relapse is at the lower end of this spectrum. As such, I find that the Individual’s 
rehabilitation is sufficient to mitigate the security concerns raised by the Individual’s diagnosis 
of alcohol dependency.  Consequently the concerns raised by the Criteria H and J derogatory 
information have been mitigated. 
 
With regard to the Criterion L concerns, I believe that the incidents outlined in the Notification 
Letter – the failure to report the 2002 arrest for public intoxication and list that arrest in the May 
2004 QNSP – are intimately connected to his alcohol dependence problem. The testimony of the 
Psychiatrist on this point supports this finding.  Each of these incidents was related to his excess 
alcohol consumption and his fear of being discovered. With his successful rehabilitation this 
specific motivation for his lack of candor is negated.  I must however mention that yet another 
incident of unreliability, the failure to report marijuana use in a 1988 QNSP (derogatory 
information not listed in the Notification Letter), is not explained away by the Individual’s 
alcohol problem. Nevertheless, this is a relatively isolated event that occurred some 18 years ago.  
I believe that the Individual’s failure to report his marijuana use was related to his depression 
related to his divorce. His depressive problems have been addressed by the counseling he has 
received from his Psychologist and by his evaluation by his psychiatrist for depression. My 
evaluation of the Individual’s demeanor while testifying and the testimony of his family 
members, friends and the experts leads me to find that the Individual has made a fundamental 
change in his life and that his character is sufficiently honest and reliable to merit restoration of 
his clearance.  
  

VI. CONCLUSION 
 
As explained above, I find that the security concerns related to the Individual’s prior history of 
alcohol misuse (Criteria H and J derogatory information) have been mitigated.  Further, I find 
that the reliability concerns (Criterion L derogatory information) have also been mitigated.  
Therefore, I conclude that restoring the Individual’s access authorization “would not endanger 
the common  defense and security and  would  be clearly  consistent  with  the national  interest.” 
10 C.F.R. § 710.7(a).  Consequently, the Individual’s access authorization should be restored.  
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The parties may seek review of this Decision by an Appeal Panel under the regulations set forth 
at 10 C.F.R. § 710.28. 
 

 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: May 30, 2006 
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*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 

 
 
                                                              September 15, 2005 
     
         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 28, 2005 
 
Case Number:  TSO-0244 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxx (hereinafter "the individual") for continued 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material."  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the individual's suspended access authorization should be restored.  For the 
reasons detailed below, it is my decision that the individual's access authorization should not be restored.   
 
      I. BACKGROUND 

 
The individual was stopped for traffic violations in April 2003 and April 1990.   After being stopped the 
police determined that the individual’s blood alcohol levels were .138 and .16 and he was arrested for 
driving under the influence of alcohol (DUI).    Following his April 2003 DUI, the individual agreed to the 
DOE’s request that he submit to an evaluation by the DOE consulting psychiatrist. During that October 
2004 evaluation the individual “admit[ed] to drinking and driving on what he guessed was a weekly basis.” 
 DOE consulting psychiatrist’s report at 8.  The DOE consulting psychiatrist’s report found the individual 
is a habitual user of alcohol to excess.  DOE consulting psychiatrist’s report at 9.  
 
On February 23, 2005 the DOE issued a notification letter to the individual. The notification letter 
indicated that the individual was twice arrested for DUI, drinks to intoxication one or two times a month 
and drives while under the influence of alcohol on a weekly basis.  The notification letter concludes the 
individual uses alcohol habitually to excess and the use of alcohol habitually to excess is security concern 
under 10 C.F.R. §710.8(j) (Criterion J).   
 
The notification letter also indicates that the individual’s statements about his alcohol use are often 
inconsistent.  For instance his statement that he drinks two beers a night conflicts with his assertion that he 
drinks to excess twice a month.  Notification letter at Section II.(c) and DOE consulting psychiatrist’s 
report at 8.  The notification letter finds that the inconsistencies raise a security concern under 10 C.F.R. 
§710.8(l) (Criterion L).   



 - 2 - 
 
 
 
In the notification letter, the Manager informed the individual that he was entitled to a hearing before a 
hearing officer in order to respond to the information contained in the notification letter.  The individual 
requested a hearing.  I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. 
§ 710.25(e) and (g), I convened a hearing in this matter (hearing). 
 
The individual’s sole basis for challenging the notification letter is his belief that he was not driving under 
the influence of alcohol when he was arrested in April 2003.  Only two witnesses testified at the hearing.  
The individual testified on his own behalf and the DOE called the DOE consulting psychiatrist.     
 
 II. HEARING 
 
A. The DOE Consulting Psychiatrist 
 
The DOE consulting psychiatrist testified that during his evaluation of the individual and during the 
individual’s two PSIs the individual underreported his alcohol consumption and his problems related to 
alcohol consumption.  Transcript of Hearing (Tr.) at 18.  He pointed out that the answers on the 
individual’s psychological questionnaire were inconsistent with the information he provided during his  
two Personnel Security Interviews (PSI).  Tr. at 21.  He testified: 
 

If the subject’s responses to this [psychological] questionnaire are all negative in the face of 
evidence from the PSIs, and even from my own interview, that would indicate alcohol is a 
problem, then my skepticism [regarding] the accuracy of [his answers] is raised. 

 
Tr. at 19.  As an example, he pointed out that on the psychological questionnaire, the individual answered 
“no” to the question “Have you tried to cut back on the consumption of alcohol?”  During his earlier PSI 
the individual stated he had recently ceased consuming alcohol for two months.  Tr. at 21.    
 
The DOE consulting psychiatrist also testified that despite the two DUIs, the individual continued to 
believe that alcohol consumption was not a “problem at all.”   Tr. at 26.  He pointed to the individual’s 
statements during his PSIs that he was mistakenly arrested for his first DUI when his car brakes failed and 
arrested for his second DUI because of his erratic driving caused by his prescription drugs.    DOE 
consulting psychiatrist’s report at 2 & 8.  Although he recognizes that the individual believes that neither 
arrest was related to his consumption of alcohol,   the DOE consulting psychiatrist is convinced that two 
DUI arrests are associated with “about a 90-percent chance” that the individual has a lifelong problem with 
alcohol.  Tr. at 19.   
 
The DOE consulting psychiatrist testified that in order for the individual to show rehabilitation from his 
habitually excessive use of alcohol the individual should reduce his consumption of alcohol to less that two 
alcohol drinks per day for a period of six months.  Tr. at 28.   
 
B.  The Individual  
 
It was the individual’s position at the hearing that he was not intoxicated at the time of his April 2003 
arrest and that the field sobriety and breathalyzer tests gave incorrect results.  He believes that his 2003  
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DUI arrest is the primary basis for the determination of the DOE and the consulting psychiatrist that he 
uses alcohol habitually to excess.  Tr. at 6.   
 
At the hearing the individual’s testimony related solely to his April 2003 DUI arrest.  He testified that 
during April 2003 he was pulled over for speeding and that he took a field sobriety test and a breathalyzer 
test that indicated a blood alcohol level of .138.   Despite the detailed police report, the individual does not 
believe that he was intoxicated.  He testified that the blood alcohol reading was erroneous.  Tr. at 48.  He 
asserted that he pled guilty to the DUI charge because it would have been difficult and costly to defend 
himself against the charge and he thought that pleading guilty would put the matter to rest.  Tr. at 46.   
 
The individual presented an explanation of why his blood alcohol level reading was .138 and why he failed 
the field sobriety test.  He explained that he had been hunting in the woods and that there were a large 
number of insects.  In order to protect himself, he used a large amount of insect spray. Tr. at 47.  These 
statements are confirmed by the police report which indicates that the police officer smelled the strong 
odor of “bug spray” when he approached the individual’s car.  Arresting officer’s report,  DOE exhibit 
#15.  At the hearing the individual provided a Material Safety Data Sheet for the insect spray.  The sheet 
indicates that 50% of the insect spray by weight is ethanol.  Individual’s exhibit #1.  He testified that he 
believes the ethanol is the substance that is tested for by the breathalyzer.  He testified that his use of insect 
spray invalidates the breathalyzer test results.  Tr. at 48.   
 
The individual also explained that he failed the field sobriety test because of the size of the work boots he 
was wearing and the fact that the soles on the work boots were not fully connected to the boots.  As a 
result it was difficult for him to walk a straight line.  Tr. at 51.  At the hearing the individual produced the 
work boots.  The work boots were large and heavy and did have a sole that was partially separated from 
the boot. Tr. at 51.  He also explained that the police officer’s observation of blood shot eyes was caused 
by the insect spray and the fact that he woke up very early that morning.  Tr.  at 52.  Finally, he explained 
that his slurred speech was caused by rubbing the insect spray on his face.  Tr. at 52.     
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that  
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restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
I do not believe the individual has demonstrated that he was not driving under the influence of alcohol 
when arrested in April 2003.  The individual’s claim that his breathalyzer reading was erroneous is based 
on a material data sheet on insect spray.  While the material sheet does indicate that there is ethanol present 
in the spray, the individual has presented no support for his position that the ethanol in the insect spray is 
likely to have interfered with the breathalyzer reading.   He has not even stated why he believes ethanol in 
the insect spray could have a significant effect the breathalyzer reading.  Therefore, I am unwilling to 
accept his rationale.   
 
The individual also argues that his work boots caused him to fail the field sobriety test.  I believe this 
contention is not reasonable or believable.  Furthermore, I believe the police officer’s finding that the 
individual was intoxicated was reasonably based upon his observation of “. . . poor driving, bloodshot 
eyes, slurred speech, and poor sobriety test performance.”  DOE exhibit #15 paragraph 3.  The individual’s 
self serving explanations of the police officer’s observations do not convince me that the police officer 
incorrectly interpreted his observations.  Therefore, I believe the individual was intoxicated at the time of 
the field sobriety test.    
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The individual has not demonstrated that the 2003 DUI arrest and guilty plea were erroneous.  The 
individual has not provided any other support for his claim that he does not used alcohol habitually to 
excess.  Accordingly, the individual has not mitigated the DOE security concern based on the finding that 
he uses alcohol habitually to excess.  Nor has he convinced me that he did not give inconsistent statements 
about his alcohol use.     
 
 V. CONCLUSION 
 
I have concluded that the individual has not mitigated the DOE security concerns under Criteria  J and L of 
10 C.F.R. § 710.8.  In view of the record before me, I am not persuaded that restoring the individual's 
access authorization would not endanger the common defense and security and would be clearly consistent 
with the national interest.  Accordingly, I find that the individual's access authorization should not be 
restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 15. 2005 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.
                       September 15, 2005    

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 28, 2005

Case Number: TSO-0245

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I find that restoration is warranted in this case.

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  The security
concern cited in the Letter involves the individual’s excessive use
of alcohol.  

The Notification Letter stated that the individual was arrested in
September 2000 for driving while intoxicated (DWI).  In November
2003, the individual was sent to a DOE consultant psychiatrist for
an evaluation.  His evaluation was documented in a December 1, 2003
report to the DOE.  In that 
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2/ On July 18, 2005, the individual’s attorney informed me that,
due to a scheduling conflict, he would be unable to attend the
hearing, which was set for August 12.  The hearing was
therefore rescheduled for July 25 and, as a matter of
convenience, Thomas L. Wieker took the testimony of the
witnesses.  Mr. Wieker fully concurs with the findings and
determination reached in this Decision.

evaluation, the DOE consultant psychiatrist diagnosed the
individual as using alcohol habitually to excess.  The consultant
psychiatrist indicated that he believed that the individual drinks
to the point of intoxication at least once a week.  In the report,
the DOE consultant psychiatrist recommended that in order to
demonstrate rehabilitation from excessive alcohol use, the
individual should decrease his alcohol intake to “moderate” for at
least six months.  The consultant psychiatrist defined  “moderate”
intake as “no more than one mixed drink, one glass of wine or one
beer per hour and not more than three in a 24-hour period.”
According to the Notification Letter, this constitutes derogatory
information under 10 C.F.R. § 710.8(j)(hereinafter Criterion J). 

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. 2

At the hearing, the individual was represented by an attorney.  He
testified on his own behalf, and presented the testimony of his
wife, a co-worker/friend and his AA sponsor.  The DOE Counsel
presented the testimony of the DOE consultant psychiatrist.

II.  Applicable Standards

In these personnel security review cases, the burden is on the
individual to come forward at the hearing with evidence to convince
the DOE that granting or restoring his access authorization "would
not endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Therefore, once a security concern has been found to exist, the
individual must provide evidence to rebut, refute, explain,
extenuate or mitigate that concern.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  
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III.  Hearing Testimony and Analysis

This case is one that is resolved very simply.  All the testimony
indicates that the individual has mitigated the Criterion J security
concern.  The individual testified convincingly that in early
December 2004, when he received notification from the DOE that his
access authorization was suspended due to the Criterion J security
concern, he immediately ceased all use of alcohol.  Transcript of
Hearing (Tr.) at 49.  At the time of the hearing, he had therefore
maintained abstinence for a period of nearly eight months.   Within
several days after beginning his abstinence, he started to attend
AA meetings, and have daily contact with a sponsor.  Tr. at 49-52.
He stated that he has received a great benefit from AA and intends
to continue his association with that organization.  Tr. at 59-61.
He testified: “I can’t think of any good reason to drink and I have
a lot of reasons not to drink again.”  Tr. at 55, 56. 

The individual’s wife confirmed that the individual had not used
alcohol since December 2004, that he has been regularly attending
AA meetings since that time, and that he calls his sponsor every
day.  Tr. at 6-14.  The individual’s friend/co-worker, who has known
him about seven years, gave the same account of the individual’s
abstinence and knew of his involvement with AA.  Tr. at 18-24.  The
individual’s AA sponsor believed that the individual is committed
to AA and to abstinence.  Tr. at 26-38.  

Based on this testimony, the DOE consultant psychiatrist was
convinced that the individual has been abstinent from alcohol for
the stated period.  Tr. at 64.  The consultant psychiatrist stated:
“You know in my report I said that you could drink moderately and
that would have been reasonable.  I’m much more impressed that you
stopped. . . .”  Tr. at 62.  He further indicated: “I commend you
for going [to AA meetings] as many times as you have . . . .” Id.
He believed that by abstaining from alcohol and participating in AA,
the individual had demonstrated that he was rehabilitated.  Tr. at
64.  

As is evident from the above testimony, the individual, by his
abstinence and AA attendance, has exceeded the recommendation of the
consultant psychiatrist.  I am persuaded that the individual has
shown he is rehabilitated from habitual use of alcohol to excess.
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IV.  CONCLUSION

As the foregoing indicates, the individual has resolved the
Criterion J security concerns cited in the Notification Letter.  It
is therefore my decision that his access authorization should be
restored.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: September 15, 2005



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to in this Decision as access authorization or a security clearance.

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced
with XXXXXX’s.

                                                           November 3, 2005
                                                 

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:                      Personnel Security Hearing

Date of Filing:                                  May 19, 2005

Case Number:                      TSO-0247

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." 1 

I.  BACKGROUND

The individual was hired by a Department of Energy (DOE) contractor, which requested a
security clearance on his behalf. A background investigation of the individual was performed,
and this investigation uncovered information that raised doubts about his eligibility for access
authorization. In an attempt to resolve these doubts, the individual was summoned by the local
security office for an interview by a personnel security specialist. After this Personnel Security
Interview (PSI), the individual was referred to a local psychiatrist (hereinafter referred to as “the
DOE psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist prepared a written
report setting forth the results of that evaluation and submitted it to the local security office. 

Subsequently, the local security office reviewed the individual’s file and determined that
derogatory information existed that cast into doubt the individual’s eligibility for a security
clearance. The manager of that office informed the individual of this determination in a letter
that set forth in detail the DOE’s security concerns and the reasons for those concerns. I will
hereinafter refer to this letter as the Notification Letter. The Notification Letter also informed the
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the
substantial doubt concerning his eligibility for access authorization. The individual requested a
hearing on this matter. The Manager forwarded this request to the Office of Hearings and
Appeals and I was appointed the Hearing Officer. 
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II. STATEMENT OF DEROGATORY INFORMATION

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (h), (j) and (k) of the criteria for eligibility for access to classified matter
or special nuclear material set forth at 10 C.F.R. § 710.8. Specifically, the Letter alleges that the
individual “has been, or is, a user of alcohol habitually to excess, or has been diagnosed by a
psychiatrist as alcohol dependent or as suffering from alcohol abuse” (paragraph (j)), and that
this is an “illness or mental condition which, in the opinion of a psychiatrist causes, or may
cause, a significant defect in [the individual’s] judgment or reliability” (paragraph (h)). 

As support for these claims, the Letter cites the DOE psychiatrist’s report, in which he concludes
that the individual suffers from Alcohol Abuse and that the individual was a user of alcohol
habitually to excess from 1996 to 1998 and again in 2004. The DOE psychiatrist also found that
the individual’s Alcohol Abuse is an illness or mental condition that causes, or may cause, a
significant defect in his judgement or reliability within the meaning of paragraph (h). The Letter
also refers to the individual’s DUI arrest in 2000 and his DWI arrest in April 2004, both of
which resulted from incidents in which the individual rolled his car over during accidents.

The Letter further alleges that the individual “has possessed, used, or experimented with a drug
or other substance listed in the Schedule of Controlled Substances established pursuant to
Section 2002 of the Controlled Substances Act of 1970 . . . except as prescribed or administered
by a physician . . . or as otherwise authorized by federal law” within the meaning of 10 C.F.R. §
710.8(k) (paragraph (k)). In this regard, the Letter cites statements that the individual made
during his PSI indicating that he used marijuana approximately 15 times from 1993 to 1997 and
cocaine approximately five times in 1994. 

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting or restoring the
individual’s security clearance would compromise national security concerns. Specifically, the
regulations compel me to consider the nature, extent, and seriousness of the individual’s
conduct; the circumstances surrounding the conduct; the frequency and recency of the conduct;
the age and maturity of the individual at the time of the conduct; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the likelihood of
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R.
§ 710.7(c). 
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A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting or restoring access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed
by OSA, 1996), and cases cited therein. For the reasons that follow, I conclude that the
individual has not made this showing, and that he should therefore not be granted a security
clearance at this time. 

IV. THE HEARING

At the hearing, the individual did not dispute the allegations set forth in the Notification Letter or
the DOE psychiatrist’s diagnosis. Instead, through his own testimony and that of his father, his
girlfriend, an Employee Assistance Program (EAP) counselor and his Alcoholics Anonymous
(AA) sponsor, he attempted to demonstrate rehabilitation or reformation from alcohol abuse. The
DOE psychiatrist testified for the DOE. 

The individual’s father testified that the individual is living with him and with the individual’s
mother. The individual has completely refrained from using alcoholic beverages since his last
alcohol-related arrest in April 2004, the father added, and he has never seen the individual use
illegal drugs. Hearing Transcript (Tr.) at 8, 13. Since April 2004, the individual has attended AA
meetings regularly, is “more calm” about his social activities and more attentive to his work. Tr.
at 9. The individual is unlikely to drink again, the father asserted, because of the effect that the
April 2004 accident had on his mother, and because of the damage that was done to his truck. Tr.
at 9-10. He concluded that the individual is very motivated in his rehabilitation and that the
individual “doesn’t get close” to alcohol when he is in places where it is being served. Tr. at 10. 

The individual’s girlfriend testified that she has not seen the individual consume alcoholic
beverages since the date of his April 2004 accident and subsequent DWI arrest, nor has she
detected any signs of alcohol use, such as slurred speech or the smell of alcohol on the
individual’s breath since that date. Tr. at 17. She added that they have been in social situations
where alcohol is available, and the individual has abstained. The girlfriend stated that while she
sometimes drinks, she will not do so in the individual’s presence. Tr. at 19. The April 2004
accident and resulting DWI arrest “was a pretty big deal for [the individual],” and was
“definitely a reality check. . . ,” she concluded. “Since then, he has just been a completely
different person. He has . . . had [no] alcohol, he’s been just very responsible, and he’s very
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dedicated to his work, . . . , and he’s really on check with his life now since alcohol has not
become a part of it . . . .” Tr. at 19-20.

The individual testified that he is “totally committed to a lifetime of abstinence from alcohol.”
Tr. at 26. Through “a lot of soul-searching” and through AA, he’s learned that he “did have a
problem with alcohol.” He came to recognize that he could go out on one occasion and have a
couple of drinks and be fine, but that on other occasions he would go out and “couldn’t stop
[drinking] and wouldn’t be able to stop [drinking], and I know that I don’t want to do that
anymore. I have too much to lose.” Id. When asked why he continued drinking after his accident
and subsequent DUI arrest in 2000, he stated that he did stop drinking for four months, but then
he resumed drinking. He attributed this resumption to youth and to wanting to fit into the
“college lifestyle.” Tr. at 27-28. He is now older and “settled down, I have my steady job,” he
explained, and “I have to start from now and be responsible and be a law-abiding citizen.” Id. 

The individual began attending AA in June 2004, typically goes to one meeting per week, and is
actively working on AA’s 12-step program. Tr. at 33, 65. He has taken a leadership role in the
group whose meetings he attends, having recently been elected treasurer and having led group
sessions on occasion. Tr. at 33. He also meets with his sponsor and other AA attendees away
from the meetings on occasion to discuss issues relating to maintaining his sobriety. Tr. at 66-67.
The individual then briefly addressed his previous illegal drug usage, saying that his
consumption of marijuana and cocaine occurred during his high school and college years, over
10 years ago. He testified that he has no intention of using these drugs in the future. Tr. at 31-32.

The individual’s EAP counselor then testified. He said that he has met with the individual
approximately 12 times since the April 2004 DWI, and that the individual is sincere and highly
motivated not to drink. Tr. at 41-42. He added that the individual has kept the commitments he
made to the  EAP counselor, i.e., he has maintained his sobriety, attended alcohol education and
awareness training, and continued to attend AA meetings. Tr. at 45. 

The individual’s AA sponsor testified that he has served in that capacity since the individual
began attending AA meetings after his April 2004 accident and arrest. He said that the individual
takes a very active role in the meetings, and has a perfect attendance record since his
introduction to the group. Tr. at 84. He has never seen the individual drink an alcoholic
beverage, nor has he ever seen any indications of alcohol or illegal drug usage in the individual’s
behavior. Tr. at 85. He concluded by indicating that the individual is very committed to
remaining sober and that he is optimistic about the individual’s chances of success. Tr. at 86-89. 

The DOE psychiatrist also testified. He stated that although the individual also met the
diagnostic criteria for Alcohol Dependence, he diagnosed him as suffering from Alcohol Abuse
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2Although he noted that the results of the study indicated that AA participants who abstained from
alcohol use for two years would have a 20 percent relapse rate during the following year, he opined
that the people he evaluates have “better prognostic factors” than the subjects of the study, and that
therefore their relapse rate would be lower. Tr. at 54.

because the evidence for Abuse was much stronger. Tr. at 50. He further stated that at the time of
his initial evaluation of the individual, he was not demonstrating sufficient evidence of
reformation or rehabilitation. Tr. at 53. 

In his report, he said that in order to show adequate evidence of rehabilitation and reformation,
the individual would have to attend AA for a minimum of 100 hours over a one year period, with
a sponsor and while working the AA’s 12 steps, and be abstinent from alcohol and illegal drugs
for at least two years. In the alternative, the individual could complete a professionally-run
alcohol treatment program of at least six months’ duration and be abstinent from alcohol and
illegal drugs for a period of at least two years. In order to demonstrate adequate evidence of
reformation without these rehabilitative programs, the individual would have to demonstrate
abstinence from alcohol and illegal drugs for at least three years. DOE Exhibit 3 at 20.

At the hearing, the DOE psychiatrist testified that he derived these recommendations from the
results of a large study of AA participants. According to that study, those who followed the AA
program and remained abstinent for one year had about a 70 percent chance of remaining sober
the following year, those who remained abstinent for two years had an 80 percent chance of
avoiding a relapse during the following year, and those who were able to abstain for three years
had a ninety percent chance of remaining sober. Tr. at 54. Based on these results, the DOE
psychiatrist said, he usually recommends strict adherence to the AA program plus two years of
abstinence as adequate proof of rehabilitation. Id. 2 At the time of the hearing, the individual had
been abstinent for approximately 16 months, and had attended approximately 60 hours of AA
meetings. The DOE psychiatrist testified that this was not sufficient to demonstrate adequate
evidence of rehabilitation or reformation. Tr. at 56

V. ANALYSIS

The testimony at the hearing and the exhibits submitted by the individual establish that the
individual has abstained from alcohol use since his April 2004 accident and that he has regularly
attended, and actively participated in, AA meetings since approximately June 2004. Although it
is clear that the individual has made substantial progress in his rehabilitation from alcohol abuse,
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3Since the usages of marijuana and cocaine occurred approximately 10 years ago and there is no
evidence of more recent usage, I find the DOE’s security concerns under paragraph (k) to have been
mitigated by the passage of time.
 
4Although the DOE psychiatrist did not participate in the telephone conference call during which
the individual’s AA sponsor testified, he did read a letter that the sponsor wrote that was submitted
as Individual’s Exhibit A. According to the DOE psychiatrist, the letter said “all the right things,”
Tr. at 63, but it did not dissuade him from his conclusion that the individual was not demonstrating
adequate evidence of rehabilitation or reformation. Tr. at 64. 

I find that the individual has not successfully addressed the DOE security concerns under
paragraphs (h) and (j). 3 

In cases such as these, hearing officers accord great deference to the expert opinions of
psychiatrists and other mental health professionals regarding rehabilitation and reformation. See,
e.g., Personnel Security Hearing (Case No. VSO-0146), 26 DOE ¶ 82,788 (1997) (affirmed by
OSA, 1997); Personnel Security Hearing, (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995);
Personnel Security Hearing, (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995). In this case, after
hearing all of the testimony offered at the hearing except for that of the individual’s AA sponsor,
the DOE psychiatrist concluded that the individual was still not demonstrating adequate
evidence of reformation or rehabilitation. Tr. at 62. 4 

I find it particularly noteworthy that the DOE psychiatrist’s testimony was not contradicted by
other expert testimony. Moreover, after reviewing the record in this matter as a whole, including
the testimony of the individual’s AA sponsor, I find nothing that would persuade me to deviate
from the standards of rehabilitation and reformation set forth by the DOE psychiatrist. I am
particularly concerned about the fact that after a life-threatening, alcohol-related roll-over
accident on an interstate highway, presumably while traveling at highway speeds, the individual
resumed drinking after only a brief period of abstinence. This suggests that the individual’s
drinking problem was and is severe, and leads me to conclude that additional therapy and
abstinence are needed in order for him to demonstrate adequate evidence of rehabilitation or
reformation from alcohol abuse. 

VI. CONCLUSION

Based on the factors discussed above, I find that the individual failed to show rehabilitation or
reformation from Alcohol Abuse. I therefore conclude that the individual has not demonstrated
that granting him a clearance would not endanger the common defense and would be clearly
consistent with the national interest. Accordingly, the individual should not be granted a security
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clearance at this time. The individual may seek review of this Decision by an Appeal Panel
under the procedures set forth at 10 C.F.R.§ 710.28.
 

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: November 3, 2005



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  May 20, 2005 

 
Case Number:  TSO-0248 

 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization (or “security clearance”) under the regulations 
set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual=s access authorization should be granted.     
 

I. Background 
 
The individual is employed by a DOE contractor.  The contractor requested access 
authorization for the individual, but a background investigation uncovered information 
regarding past alcohol use that created a security concern. In order to resolve that concern, 
DOE conducted a Personnel Security Interview (PSI) with the individual in October 2004.  
In November 2004, a DOE consultant-psychiatrist evaluated the individual and opined that 
the individual drinks alcohol habitually to excess.     
 
In April 2005, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for access authorization. 
Notification Letter (April 26, 2005).  The Notification Letter stated that the derogatory 
information regarding the individual falls within 10 C.F.R. ' 710.8 (j) (Criterion J).  The DOE 
Operations Office invoked Criterion J on the basis of information that the individual has 
been or is a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist, or other licensed physician or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.  10 C.F.R. § 710.8 (j).  In this regard, 
the Notification Letter cites the opinion of the DOE consultant-psychiatrist that the individual 
has been a user of alcohol habitually to excess, most recently in 2004.   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call his wife, six colleagues and a forensic psychiatrist  
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as witnesses.  The transcript taken at the hearing shall be hereinafter cited as ATr.@  Various 
documents that were submitted by the DOE counsel during this proceeding constitute 
exhibits to the hearing transcript and shall be cited as AEx.@  Documents that were 
submitted by the individual during this proceeding are also exhibits to the hearing transcript 
and shall be cited as AIndiv. Ex.@  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should be granted because I conclude that such a grant 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of 
this determination are discussed below. 
 
A.  Findings of Fact 
 
The DOE conducted a PSI with the individual to clarify some issues that arose during his 
background investigation regarding his alcohol use.  PSI at 13.  According to the individual, 
he began drinking alcohol periodically while he was in high school.  After age 21 he drank 
more frequently--from two to four weekends per month.  Id.  at 16, 77.  From age 21to age 
25 (1990-1994), he would drink three or four beers on weekends, but some months he did 
not consume any alcohol.  Id.  at 81.  Between 1994 and 1997, he drank often when he 
was away from home on business, but usually only two to three beers at a time because he 
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had to drive.  Id. at 84. However, he would get “intoxicated” five to six times per year. 1   In 
1999, the individual moved out of state, where he would “binge” drink once every month or 
two, by drinking a 12-pack of beer.  This continued until he met his current wife in 2000.  Id. 
at 88-89.  They began living together in 2001, and the individual then reduced his drinking 
to once a week, usually between the hours of 6 pm and 2am, when he would consume up 
to eight beers while playing an online computer game.  Id. at 93-94.   He admitted 
consuming ten beers on one recent night around the time of the PSI.  Id. at 83.   While 
playing the game, he would consume part of a can, toss it, and then open another.    
 
The individual’s description of his drinking was not consistent during the PSI.  He also 
explained to the interviewer that he was nervous, that his responses may have seemed 
sarcastic, and that he used levity to control his nervousness.  PSI at 106.  According to the 
individual, alcohol has not caused any problems in his marriage.  Id.  at 103.   
 
During the PSI, the individual agreed to a psychiatric evaluation by a DOE psychiatrist.    
PSI at 107.   A DOE consultant-psychiatrist evaluated the individual in November 2004.  
The doctor sent the individual for laboratory tests, but there was no laboratory evidence 
that the individual drank habitually to excess.  Report at 21.  After an interview, the 
psychiatrist concluded that he was not able to reach a diagnosis of alcohol dependence, 
mainly because the individual had no alcohol-related problems. Report at 20.  The 
individual only met two of the three required criteria for a diagnosis of alcohol dependence, 
Criteria 1 and 5.  Id.  Nonetheless, based on the individual’s own account of his drinking, 
the psychiatrist opined that the individual drank habitually to excess without adequate 
evidence of rehabilitation or reformation.  The psychiatrist also concluded that if the 
individual’s case proceeded to administrative review, the individual would then meet the 
required criteria for a medical diagnosis of alcohol dependence. 2  Id.  There was no 
evidence that the individual had ever suffered from alcohol abuse.  Id. at 21.  In order to 
show adequate evidence of rehabilitation from drinking habitually to excess, the psychiatrist 
recommended in his report that the individual either: (1) attend Alcoholics Anonymous (AA) 
with a sponsor at least once a week for a minimum of 100 hours in a year and abstain from 
alcohol for two years; or (2) complete a six month alcohol treatment program and abstain 
for two years.  Id.  In order to demonstrate reformation from alcohol dependence, the DOE 
psychiatrist recommended that the individual abstain from alcohol for three years.  Id. at 30. 
  
   
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel  

                                                 
1 The individual defined intoxication in the PSI as slurred speech and stumbling.  PSI at 96-98. 
2  According to the psychiatrist, if the case proceeded to administrative review, the individual would then meet Criterion 
6 for alcohol dependence (an important occupational activity is given up or reduced because of substance use).  Report at 
20.  This would provide the third required criterion for a diagnosis of alcohol dependence.   
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Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, a DOE psychiatrist opined that the individual is drinking alcohol habitually to excess.  
Therefore, DOE=s security concerns are valid and the agency has properly invoked 
Criterion J in this case. 

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified that he had reviewed the individual’s file prior to the 
November 2004 interview, then sent the individual to a laboratory for tests and used the 
Diagnostic and Statistical Manual of the American Psychiatric Association, IVth Edition TR 
(DSM IV) in order to search for a diagnosis.  Tr. at 38-40.  After analyzing this information, 
however, the psychiatrist could not find that the individual met any three of the seven 
criteria required for a psychiatric diagnosis of alcohol dependence.  Id. at 39.  In fact, he 
found that some of the criteria were weak.  Id.  Nonetheless, using an arbitrary definition 
(that anyone who is intoxicated four or more times a year is “drinking habitually to excess”), 
the DOE psychiatrist opined that the individual had been drinking habitually to excess 
without adequate evidence of rehabilitation or reformation in the past and was currently 
doing so.  Id. at 42-49.  The psychiatrist based this opinion on the individual’s self-reported 
information that he was “intoxicated” three or four times in 2004 and five or six times per 
year between 1994 and 1997.  Id. at 44-45.  The psychiatrist also concluded that the 
individual is in denial about his alcohol problem.  Id. at 51.  The psychiatrist also testified 
that because the individual’s case has proceeded to a hearing, the individual now 
technically meets the criteria for alcohol dependence.  Id. at 50.   The psychiatrist admitted 
that he did not include any favorable information in his report, even though the record of the 
individual’s background investigation contained positive information about the individual’s 
alcohol use.  Id. at 53-54. 
 

2.  Other Witnesses 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of his 
wife, a forensic psychiatrist, and six colleagues.   
 
The individual’s wife testified that she met the individual in 2000, and at that time, he would 
typically drink three or four beers at a social event if he was not driving.  Tr. at 10-12.  They 
began living together in December 2001, moved to their current home in 2002, and married 
in 2003.  Id. at 17.  Since 2002, however, the individual has reduced his drinking to only 
one beer if they are out socially.  Id. at 21.  He does, however, drink at home during the 
evenings while he plays online computer games.  Id. at 15.  According to his wife, he opens 
several cans during an online session, but does not drink the entire can.  She has observed 
the individual while they play the game together because their computers are in the same 
room.  Id. at 15-16.  In addition, she cleans the house and testified that the trash can in the 
computer room always contains cans with beer still in them, something that annoys her 
because she has to pour out the cans before putting them into the trash.  Id. at 15.  She 
believes that he does not finish the beers because he is concentrating on the  



 
 

- 5 -

game.  Id.  The wife denied that the individual’s drinking was a problem, and was actually 
more concerned about his smoking.  Id. at 22.  She testified that the individual was a good 
husband and that she did not think he had a drinking problem.  Id. at 23.   
 
All of the colleagues testified that they have never seen the individual impaired or 
intoxicated.  Tr. at 69, 80, 96-97, 106, 115, 121.  They all described him as a good worker. 
Id. at 66-122.  One of the colleagues actually plays the computer game with the individual.  
This witness testified that he has known the individual for four years and during that time 
has never seen him drink more than one or two beers at a time.  Id.  at 79-83.   He last saw 
the individual drink alcohol four or five months prior to the hearing.   The colleague gave a 
very detailed explanation of the game during the hearing.  He explained how the game is 
very complex and requires all of the players’ faculties.  Game players create a character 
with special abilities. The game requires that players remember certain things whenever 
they play the game, e.g., how to perform certain required functions, the roles of other 
characters in the game.  The characters in the game rely on each other for certain things 
(e.g. healing, support, etc.) and cannot continue to progress in the game without the 
cooperation of the other players.  Id.  at 90-92.  During the game, players chat with each 
other through the chat window.  The witness testified that a player cannot play the game, 
with all of the complexities and dexterity required, while impaired.  Sessions last from two to 
eight hours and he can tell if a person is impaired by noticing misspellings, delays, and 
general odd activity on the computer screen.  The witness testified that he has never 
observed impairment of any kind in the individual’s playing of the game.  Id. at 87-90. 
 
The forensic psychiatrist testified about the individual’s alcohol consumption.  In order to 
evaluate the individual, the forensic psychiatrist first read the DOE psychiatrist’s report, and 
then conducted a two-hour psychological evaluation of the individual.  The forensic 
psychiatrist agreed with the DOE psychiatrist that there was no psychiatric diagnosis.  
However, the forensic psychiatrist specifically disagreed with the DOE psychiatrist’s 
application of two criteria -- Criterion 5  (that the individual spent a great deal of time in 
activities necessary to obtain the substance) and Criterion 7 (use in spite of a health 
problem).  The forensic psychiatrist argued that even though the individual did most of his 
drinking while playing the computer game, he did not spend long periods of time at the 
game as an excuse to drink alcohol.  Tr. at 126-129.  Further, the forensic psychiatrist 
opined that the individual did not have a serious health problem that was aggravated by 
alcohol, such as diabetes.  Rather, the individual was merely overweight but not obese or 
morbidly obese.  Id.  at 139-140.  The forensic psychiatrist was present during testimony 
about the online computer game and explained that he did not appreciate the complexity of 
the game until he heard the friend’s testimony.  He therefore concluded that even though 
the individual drinks while he plays a very complex game that requires quick decisions, he 
does not appear to be impaired while playing the game.  The forensic psychiatrist argued 
that risk assessment must have a connection to a psychiatric diagnosis or it is outside the 
realm of psychiatric expertise.  There was no psychiatric definition of “habitual.”  Id.  at 127. 
 Thus, he was reluctant to give an opinion on the risk associated with the individual holding 
a security clearance in the absence of a psychiatric diagnosis.   
 
The forensic psychiatrist interpreted the individual’s self reports of alcohol use in a different 
manner from the DOE psychiatrist.   He asked the individual how many six packs he 
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consumed weekly, and concluded that his consumption had not increased substantially 
over time.  Tr. at 145.  He did, however, find indications of problems with alcohol.  
Nonetheless, the forensic psychiatrist testified that he could not opine that the individual 
drank habitually to excess.  Id. at 148-150.  He looked at the definition of “substance 
intoxication” in the DSM-IV, which included problems with belligerence, mood lability, or 
cognitive impairment related to alcohol use and concluded that the individual did not 
present with any of these qualities.  Id. at 151.  The forensic psychiatrist found that the 
individual’s last intoxication was October 2004, the night of his grandfather’s funeral, but 
that intoxication lasted for a short period of time.  Id. at 153.  Thus the forensic psychiatrist 
concluded that the individual was not drinking habitually to excess, nor was he alcohol 
dependent or suffering from alcohol abuse. 
 

3. The Individual  
 
At the hearing, the individual disputed the DOE psychiatrist’s account of the individual’s 
alcohol consumption.  For instance, he denied saying that he had consumed eight to ten 
drinks in one day at any time in 2004.  The individual explained some of the discrepancies 
by explaining that he was frustrated and annoyed by the personnel security specialist (who 
interviewed him during the PSI) and the DOE psychiatrist, who the individual felt was 
condescending.  Tr. at 158-159.  The individual testified that he was frustrated because the 
DOE psychiatrist and the personnel security specialist were trying to “pin him to a number” 
of drinks and he could not be accurate.  Id. at 158.  The individual admitted that in the past 
he drank while he played his online computer game, but argued that he has not had more 
than two or three beers since June 2005, approximately five months prior to the hearing.   
He continues to drink, but less than before.  He does not think he has a problem with 
alcohol.  The individual testified that he opens many cans of beer while playing his game, 
but does not drink them empty, explaining  “I don’t sit down to drink to get drunk, I sit to 
play my game.”  Id.  at 160.  After the interview with the forensic psychiatrist, he has 
reduced the amount of time he spends playing the game and drinking in order to spend 
more time with his family.  Id.  at 163-164. 
 
D.  Mitigation of the Security Concern 
 
There is conflicting expert testimony in this case.  The DOE psychiatrist has concluded that 
the individual drinks habitually to excess without adequate evidence of rehabilitation or 
reformation.  The forensic psychiatrist, on the other hand, contends that the individual does 
not drink habitually to excess.  After reviewing their testimony and the record of this case, I 
find the arguments of the forensic psychiatrist more persuasive for several reasons.  First, 
the DOE psychiatrist used an arbitrary definition of “drinking habitually to excess” –   
anyone who is intoxicated four or more times per year.  However, the DOE psychiatrist did 
not offer a persuasive reason for his definition.  “Excess” is defined in Webster’s II New 
Riverside University Dictionary (1988) as “an amount beyond the normal, sufficient, 
required, or appropriate.”   There is no evidence in the record that the individual has a 
pattern of drinking an abnormal or inappropriate amount of alcohol on a regular basis.  In 
addition, the record in this case contains different accounts of the amount of alcohol the 
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individual drinks. 3  Second, all of the information in the record about the individual’s 
alcohol use was self-reported.  Close observation of the individual at the hearing 
corroborated his statements in the PSI and his testimony during the hearing that he tended 
to be sarcastic when he was nervous.  Unfortunately, this was not helpful in discovering the 
exact amount of consumption.  Thus, it is difficult to rely on the individual’s definition of 
intoxication, his recollection of how much he drank and how often he was “intoxicated” --
another imprecise and unscientific definition.  Third, the testimony of the individual’s wife 
supported the findings of the forensic psychiatrist that the individual was not drinking to 
impairment while playing his computer game.  The individual’s wife was very credible as 
she described his drinking habits at home as coincidental to his online game play.  Her 
account of the individual’s drinking habits while playing the game corroborated the 
individual’s insistence that he drank while playing the game, and did not play the game as 
an excuse to consume alcohol. She had no problem with the individual’s alcohol 
consumption and considered him a good husband.  Fourth, both medical experts agreed 
that prior to the hearing the individual’s drinking did not meet the criteria for a psychiatric 
diagnosis of alcohol dependence.  The DOE psychiatrist diagnosed the individual as 
alcohol dependent only because the case went to hearing, and even then admitted that this 
most recent criterion was “weak.”  Tr. at 40.  Finally, and most important, there is no 
evidence in the record of any negative alcohol-related incidents in the individual’s past.  
The individual has had no alcohol-related legal problems, whether related to driving, his 
marriage, or his job. 4 Both psychiatrists considered this a key fact in explaining their 
conclusions that they could not make a psychiatric diagnosis of any alcohol disorder prior to 
the hearing.      
 
I have considered the conflicting expert testimony presented on this matter.  Unlike a 
medical diagnosis of alcohol abuse or alcohol dependence, I need not defer to the opinion 
of the DOE psychiatrist with respect to the ultimate issue here—whether the individual is an 
unacceptable security risk.  This is particularly true where, as here, more compelling 
evidence contradicting a medical diagnosis of an alcohol problem is presented.  See e.g., 
Personnel Security Hearing, Case No. VSO-0537   (September 10, 2003); Personnel 
Security Hearing, Case No. TSO-0236, 29 DOE ¶ 82,880 (2005).  As stated above, I find 
the forensic psychiatrist’s testimony more convincing for the reasons noted.  In addition, 
there was no persuasive evidence in the record that the individual drank or is drinking 
habitually to excess.  Thus, I conclude that the individual has successfully mitigated the 
security concerns in this case.   
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (j).  However, the individual has presented adequate mitigating factors for 
this criterion that alleviates the legitimate security concerns of the DOE Operations Office. 
In view of this criterion and the record before me, I find that granting the individual=s access 
authorization would not endanger the common defense and security and would be 

                                                 
3 I note that the individual told the DOE psychiatrist that he was intoxicated three or four times per year in 2004. 
4 Prior to the administrative review process, the individual had not experienced any job-related problems from his 
alcohol use. 
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consistent with the national interest.  Accordingly, I find that the individual should be 
granted access authorization.  Any party may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28.   

 
 
 

 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 13, 2006 
 
 

 
 

 
 
 

 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.
                          
                        November 10, 2005
    

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 24, 2005

Case Number: TSO-0249

This Decision concerns the eligibility of XXXXXXXXXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I find that access authorization should not be
restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the notification letter included a
statement of the derogatory information causing the security
concern.  

The security concern cited in the letter involves the individual’s
alleged sexual molestation of his step-granddaughters and a
stepdaughter.  Furthermore, according to the letter, the individual
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2/ Due to a medical emergency, the son was forced to leave the
hearing site prior to testifying.  Accordingly, I took his
testimony by telephone several weeks later, during a second
segment of the hearing.  

3/ During the hearing there was a considerable amount of
testimony devoted to the issue of whether the individual
confessed to the molestation during a taped telephone
conversation with his wife.  The tape was purportedly
destroyed.   Tr. at 66-76.  In order to reach a result in this
case, I need not determine whether the individual did confess.
I will assume for purposes of this proceeding that he did not
confess.  

admitted during a personnel security interview (PSI) that he had
confessed to these actions, but had explained that he had only done
so in order to prevent his wife from coming to his work site and
making his co-workers aware of these claims.  These allegations
represent a concern under 10 C.F.R. § 710.8(l)(Criterion L), which
pertains to reliability, trustworthiness, or circumstances which
tend to show that an individual may be subject to pressure,
coercion or exploitation.  

The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.  He
testified on his own behalf, and presented the testimony of his son
(son).2  The DOE Counsel presented the testimony of one of the
step-granddaughters (step-granddaughter or accuser), her mother
(mother), her father (father), and her aunt (aunt). 

II.  Hearing Testimony

A.  The Individual

The individual denied having had any inappropriate relationship
with his step-granddaughter.3  He asserted that she had a pattern
of lying, and was an undisciplined teenager whose parents could not
control her.  He further maintained that the other witnesses



- 3 -

4/ Both the step-granddaughter and her boyfriend were underage at
the time of the revelation, and could not marry without
parental consent.  Ultimately, the step-granddaughter received
parental permission, and did marry her boyfriend. 

brought forth by the DOE counsel were lying.  He contended that the
step-granddaughter’s reason for accusing him of the improper
actions was because she wanted to marry her boyfriend, by whom she
had become pregnant.  The individual maintained that his step-
granddaughter believed that by raising the falsehoods about him,
she could deflect her parents’ attention and anger away from
herself and her out-of-wedlock pregnancy, and onto him, thereby
convincing her parents to permit her to marry her boyfriend.  4  He
argued that the fact that he was never charged criminally and
further that the step-granddaughter’s family failed in a civil suit
brought against him for the alleged molestation demonstrates that
her charges were false.  He maintained that it was the goal of the
step-granddaughter’s family to extract money from him through the
civil charges.  Transcript of Hearing (Tr.) at 145-177.

B.  Step-granddaughter

The step-granddaughter is now 23 years old.  She has two children
and is a housewife, supported by her husband.  Tr. at 7-8.  

She testified that she had fondled the individual at his request,
and that the individual had fondled her and exposed himself to her.
She said that she could remember incidents beginning when she was
about nine or ten years old, but suggested that the incidents could
have begun earlier.  Tr. at  9-10.    

She was not sure how many incidents took place.  She described in
some detail when and how these incidents would occur. Tr. at 12.
She indicated that when she was young, while her parents were at
work, she was often left after school in the care of her
grandparents.  Tr. at 14.  It was during these times that the
molestation incidents often took place.  She testified that it was
hard for her to “get away” from the individual, since she was “in
his care.”  She also stated that “when growing up, it was always
that you had to respect him and you had to mind him. . . .I was
always brought up that you respect . . . your elders. . . . what do
you do. . . . Do you defy him?”  Tr. at 42-45.  She indicated that
the incidents came to an end when she was about 16 years old, was
able to drive, and could therefore control her own schedule.  Tr.
at 13.
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She stated that she was afraid to reveal the incidents to her
parents during the time they were taking place because the
individual told her he had to support her grandmother, and it would
“tear up” the family if she revealed his actions.  Tr. at 10.  She
indicated that in 1999, while she and her boyfriend were discussing
the possibility of marriage, she revealed the molestation incidents
to him.  Shortly thereafter, she told her mother, at which point
the events became known to the entire family.  She denied having
“made up” the incidents in order to convince her parents to let her
marry her boyfriend.  Tr. at 8-19, 43.

The step-granddaughter denies that she had any serious behavioral
problems as a teenager, but she admitted some rebelliousness,
including disobeying curfews, using the telephone excessively,
refusing to follow her parents rules, and lying to her parents
about where she was going.  Tr. at 19-20, 28, 36, 42.  

C.  The Accuser’s Mother

The accuser’s mother stated that she believed her daughter’s
accusations regarding the individual were true.  She recounted in
detail the circumstances during which her daughter revealed the
molestation incidents to her.  According to the mother, it was a
highly emotional event.  She stated that her daughter was
uncontrollably “sobbing.”  She never questioned her daughter’s
honesty on this matter, testifying that, “She was too sincere.”
Tr. at 89. 

The mother testified that her daughter had some instances of
“typical teenage rebellion.”  Tr. at 52.  She stated that there
were disagreements about her curfew, and some untruthfulness about
long distance phone calls and  about where she went and whom she
was with after school.  Tr. at 83.  However, overall, she believed
this was no different from other “teenagers I had ever been
around.”  Tr. at 52.  

She stated that she was disappointed by her daughter’s pregnancy,
but that there was no significant “confrontation” which might have
prompted her daughter to try to deflect attention from herself onto
the individual.  She testified that within a few weeks, she
welcomed the boyfriend back into their home.  She had some
conversations with him, and was satisfied that the boyfriend was
serious and responsible.  Within several months she decided to
allow her daughter to marry him.  Tr. at 55-58. 
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5/ In this regard, the individual stated that he was attempting
to open her locked door in order to let heat into her bedroom.
He further indicated that he adjusted her blankets in order to
“cover her up.”  Tr. at 155.  This admission by the individual
tends to reinforce the overall credibility of the aunt.  

6/ This witness testified at a second segment of the hearing in
this case.  References to the transcript of this segment of
the hearing will be cited as Tr. II.  

D.  The Accuser’s Aunt

The aunt indicated that she knows the accuser well, and testified
that the accuser has never lied to her.  Tr. at 128.  The aunt
found the step-granddaughter’s accusations believable.  She stated
that she, too, had several encounters with the individual that were
inappropriate.  She indicated that on several occasions she was
awakened in her bedroom, and found the covers on her bed were
lifted.  She testified that she became concerned, and therefore
began to lock her bedroom door at night.  She stated that
thereafter, she would be awakened in the middle of the night when
her doorknob was being rattled [as if someone were trying to
enter].  Tr. at 126. 5 She then recounted one occasion on which “he
grabbed me and he kissed me. . . . he had both his arms wrapped
around me and he was trying to kiss me, his lips were on mine and
he was pressing.  I shoved him back and ran.”  Tr. at 127.  She
also testified that her own daughter was molested by the
individual.  Tr. at 130-34.  See also DOE Exh. 12.

D.  The Accuser’s Father

The father stated that the accuser was a typical teenager.  While
he admitted she was involved in one instance of lying about a
telephone bill and had a “slapping” incident with her mother, he
thought she was generally truthful and did not get into trouble.
Tr. at 105, 106, 116.  He testified that the accuser’s revelations
regarding the individual bore no relationship to the decision to
allow the accuser to marry her boyfriend.  Tr. at 110.

E. Individual’s Son6

This witness testified that from 1987 through 1989, he used to see
the step-granddaughter about twice a month at weekend family
gatherings.  He believed the step-granddaughter’s accusations
regarding molestation were false.  In his view, the accuser was not
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a truthful person.  However, he could not give an example from his
own knowledge of any untruths that the accuser told.  He stated
that he leaves his own two young daughters (ages 9 and 11) alone
with the individual from time to time for periods of about 30
minutes, while he goes to the hardware store or the grocery store.
He further testified that he never observed any inappropriate
behavior by his father towards the step-granddaughter.  Tr. II at
5-24.  

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the purpose
of affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the granting
of security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013
(1995).  See also 10 C.F.R. § 710.7(c).  
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IV.  Analysis

In this case, the individual’s focus has been on impugning the
credibility of the accuser.  He has tried to portray her as having
a history of lying and as an unruly, undisciplined teenager. 

He also contends that the fact that no criminal charges were brought
against him and the fact that the accuser did not prevail in the
civil suit, show that there is no truth to her accusations.  

The individual has also proffered motivations for the step-
granddaughter’s accusations. He claims that she was hoping to
deflect attention away from her pregnancy and to attempt to obtain
her parents’ consent to marry her boyfriend.  The individual further
maintains that the accusations were part of a scheme to extract a
monetary settlement from him.  

As indicated above, once a security concern has been raised, it is
the burden of the individual to persuade the DOE that he is entitled
to hold an access authorization.  The individual must therefore
bring forward sufficient information to mitigate or resolve the
security concerns, including appropriate support.  Usually, this
will include corroborating witnesses and/or documents.  As discussed
below, the individual has brought forward little information to
corroborate his position.  

Accuser’s Credibility

The individual’s attempt to impugn the credibility of the step-
granddaughter falls short.  His approach was first to show some
inconsistency between her court testimony in the civil suit that her
family brought against him and her pre-trial deposition.   The
subject of the alleged inconsistency was the exact nature and
frequency of the molestation events. 

This does not convince me that his step-granddaughter’s accusations
are false.  First, even if there were some inconsistencies in her
statements as to the exact number of incidents or the precise nature
of the molesting acts, I find there was a fundamental believability
about the step-granddaughter’s accusations.  Recognizing that she
was referring to incidents that took place 10 or more years ago, I
did not find the small inconsistencies establish that as a whole her
claims were false.  I observed her overall demeanor carefully, and
found her to be serious and sincere.  

The individual also alleged that the accuser was generally an
untruthful person.  However, I was not particularly impressed by the
individual’s testimony about why he believed this to be so.  He was
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questioned regarding his assertions that his step-granddaughter was
a liar and an uncontrollable teenager who had serious altercations
with her parents.  When asked for examples of her lies, he stated
that he saw her in one place when she had told her parents that she
would be in another.  He stated that she lied about whether she had
incurred a large telephone bill, and during  one argument had
slapped her mother.  These incidents appear to be sporadic, rather
insignificant examples of teenage rebellion, and do not seem to me
to support a claim that the accuser was overall an untruthful person
or had an untruthful character.  These examples are not of such a
pervasive, ongoing nature to convince me that the step-granddaughter
would fabricate the very serious molestation charges at issue here.

I was also not impressed by the testimony of the individual’s son
regarding the credibility of the accuser.  This witness seemed to
know very little about her.  For example, he testified that he saw
the accuser and the individual together about twice a month at
family gatherings during the period 1987 through 1989.  When he was
asked to describe how the individual and the accuser related to each
other at those gatherings, he could not be specific.  He was asked
to describe what the individual and the accuser talked about.  After
some considerable hesitation, he said they talked about TV shows.
Given the fact that the accuser was approximately four or five years
old at that time, I find this assertion not especially believable,
and his memory about the accuser not particularly reliable.   In any
event, he could not testify about a single event in which the
accuser actually lied to him or about any incidents that he knew
about from his own experience in which the accuser actually lied.
Tr. II at 11-12.  Further, since his most frequent contact with the
accuser was when she was just a child, I believe he did not have a
chance to get to know her as a teenager, when the truthfulness of
her character becomes an issue.  I therefore find that this witness
was not a particularly knowledgeable one.  

The individual has brought forward no other witnesses to corroborate
his view that the accuser was lying and that she has often lied in
the past.  He has asserted that his wife believes him on this issue.
Tr. at 160-63.  He made several other assertions recounting
purported statements by his wife to the effect that she believed
that the accuser was a liar.  E.g., Tr. at 176.  However, he did not
bring forward his wife to testify at the first segment of the
hearing to corroborate his assertion.  He gave as a reason that she
“does not want to get upset. . . .”  Tr. at 163-64. I stressed to
him that it was important for his wife to corroborate his statement
that she believes him, and I invited him to have her testify at the
second segment of the hearing.  Tr. at 187.  The individual failed
to bring his wife forward.  
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7/ He points to trial testimony and  depositions by his wife and
another step-daughter that he believes support his position
that the accusations are false.  I see nothing in those
statements that suggests that the accuser was falsifying.  In
any event, the statements themselves, in my opinion, are
entitled to very little weight.  The witnesses were available
and should have been brought forward.  Since the witnesses
were not before me, their credibility could not be tested.
After the second segment of the hearing, the individual filed
a statement signed by a second son, alleging some thoroughly
inappropriate sexually-charged actions by the accuser.
Similarly, since this son’s statement is not subject to
testing by examination and cross examination, I will give it
no weight.  

8/ A settlement of the civil charges did take place and the
accuser and her family received a relatively modest sum.  Tr.
at 47, 95. 

I further invited him to bring forth at the second segment of the
hearing any other witnesses who had knowledge about the accuser’s
propensity to lie, and about why they believe that the accusations
are false.  Tr. at 188.  The individual failed to do so.  7

On the other hand, I have credible testimony that corroborates the
accuser’s allegations.  Her  mother, aunt and father, all supported
her accusations.  In this regard, the accuser’s aunt testified
credibly that she, too, was inappropriately kissed by the
individual.  

The Accuser’s Motivation

The individual has not provided any convincing reason the accuser
would fabricate the molestation story.  I am certainly not persuaded
by the individual’s assertion that the accuser wanted to draw
attention away from herself due to the pregnancy.  Attributing such
a calculating, manipulative course of behavior to a 17 year old girl
is not particularly convincing, especially since from my own
observation she seemed without cunning.  His second alleged motive
is that the accuser’s family was intent on extracting money from him
through the civil trial and settlement.  This, too, seems unlikely,
since the allegations were made about a year before filing the civil
claim.  Tr. at 46  8 The contention that a 17 year old girl could
contrive such a scheme or that her parents would induce her to
participate in such a scheme is not convincing.  
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Criminal and Civil Charges

The individual also points out that no criminal charges were ever
filed against him, and that the accuser’s family did not prevail in
the civil suit.  He maintains this that this demonstrates that the
accusations must therefore be untrue.  This contention does not
prevail in this security proceeding.  In a civil suit the plaintiff
must show by a preponderance of the evidence that she is entitled
to prevail.  In criminal cases, the State must show that the
defendant is guilty beyond a reasonable doubt.  The fact that the
State decided not to proceed with a criminal case, and the fact that
the accuser may not have shown by a preponderance of the evidence
that she should prevail does not end my inquiry here.  In  personnel
security cases, the individual must show he is clearly entitled to
hold an access authorization.  As discussed above, the individual
has brought forward no convincing evidence to show that the accuser
was lying in this case or even that she was generally an untruthful
person or of untruthful character.  Further, the individual never
put forth any convincing motive for the step-granddaughter to make
such serious false accusations.  

Thus, ultimately, I find that the individual has brought forward no
credible evidence to convince me that the security concern raised
by the accusations has been resolved.  

V.  CONCLUSION

As the foregoing indicates, the individual has not resolved the
Criterion L security concerns cited in the notification letter.  It
is therefore my decision that access authorization should not be
restored in this case.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: November 10, 2005
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This Decision concerns the eligibility of XXXXXXXXXX (hereinafter “the 
Individual”) for continued access authorization.  This Decision will 
consider whether, based on the testimony and other evidence presented 
in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision 
that the Individual’s access authorization should be restored. 
 

I. Applicable Regulations 
 
The regulations governing the individual’s eligibility are set forth 
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and 
would  be  clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  “Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”  Id.  
See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test 
indicates that “security-clearance determinations should err, if the 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 
(9th Cir. 1990) (strong presumption against the issuance of a security 
clearance).  Thus, the standard for eligibility for a clearance 
differs from the standard applicable to criminal proceedings in which 
the prosecutor has the burden of proof. 
 
If a question concerning an individual’s eligibility for a clearance 
cannot be resolved, the matter is referred to administrative review.  
10 C.F.R. § 710.9.  The individual has the option of obtaining a 
decision by the manager at the site based on the existing information 
or appearing before a hearing officer.  Id. § 710.21(3).  Again, the 
burden is on the individual to present testimony or evidence to



 -2-

demonstrate that he is eligible for access authorization, i.e., that 
access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  
Id. § 710.27(a).     
 

II. Background 
 
The Individual has worked at a DOE facility for over twenty years.  In 
1984, she completed a security questionnaire, which asked if she had 
ever been “a user” of illegal drugs.  DOE Ex. 8 (Question 11a).  The 
Individual answered “no.”  In 1985, she was granted a clearance. 
 
In February 2003, the Individual completed a security questionnaire, 
which asked whether (i) the Individual had used illegal drugs in the 
past seven years, and (ii) whether the Individual had used illegal 
drugs while holding a clearance.  DOE Ex. 5 (Questions 25b, 25c).  The 
Individual answered “yes” to both questions, stating she had used 
marijuana one time in 1999.   
 
In December 2004, a DOE personnel security specialist interviewed the 
Individual.  DOE Ex. 11.  During the interview (the PSI), the 
Individual confirmed that she smoked part of a marijuana cigarette in 
1999.  The Individual also reported using marijuana once in 1979, 
cocaine once in 1982, and marijuana about four times in 1984 or 1985.     
 
In May 2005, the DOE notified the Individual that the reported drug 
use constituted derogatory information that created a substantial 
doubt as to the Individual’s continued eligibility for an access 
authorization under 10 C.F.R. § 710.8(k) and (l) (Criteria K and L).  
Notification Letter, May 13, 2005.  Upon receipt of the Notification 
Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, May 31, 2005.  The DOE forwarded the request to 
the Office of Hearings and Appeals (OHA).  The OHA Director appointed 
me to serve as the hearing officer.   
 
The Individual did not dispute that the information she reported gave 
rise to a security concern.  Rather, the Individual maintained that 
(i) her 1999 marijuana use was an isolated incident and (ii) she did 
not report her prior drug use on the 1984 questionnaire because she 
misinterpreted the question. 
   

III. The Evidence  
 
A. Documentary Evidence  
 
The documentary evidence includes several performance appraisals and 
awards received by the Individual, a letter from the personnel 
security division leader, a laboratory report from a screening of a 
sample of the Individual’s hair, and two letters: one from a friend of 
the Individual and another from the Individual’s professional coach.   
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The performance appraisals and awards all indicate that the Individual 
is more than a competent employee.  The documents show that the 
Individual regularly meets or exceeds expectations and is a valued 
member of her team.   
 
The letter from the personnel security division leader confirms that 
the Individual had no record of security infractions.  The laboratory 
report was negative for illegal substances.   
 
The letters from the Individual’s friend and professional coach both 
state that the Individual is reliable, honest, and trustworthy.  The 
friend wrote that she was not aware of the Individual using any 
illegal substances.  The friend wrote that it was not part of the 
Individual’s lifestyle or practice.  The professional coach wrote that 
the Individual expressed to her that she deeply regretted the actions 
at issue here.   
 
B. The Hearing Testimony  
 
The DOE counsel did not present any witnesses at the hearing.  The 
Individual testified and presented 11 witnesses.  They were: the 
Individual’s two neighbors, two co-workers, the Individual’s 
supervisor, a business associate, and five friends.   
 
   1.  The Individual  
 
The Individual testified about her 1999 marijuana use.  Transcript 
(hereinafter “Tr.”) at 145-147.  The Individual testified that she 
smoked a “small portion” of a marijuana cigarette while alone in her 
home.  Tr. at 147, 149.  The Individual stated that she very much 
regretted the marijuana use.  Tr. at 145.  She stated that she does 
not associate with drug users and has never had drug paraphernalia in 
her home.  Tr. at 147.  When asked whether she had any desire to smoke 
marijuana in the future, the Individual responded, “I won’t repeat 
that mistake, no.”  Tr. at 148.  The Individual stated that when she 
disclosed her marijuana use, she was aware of the likelihood of 
negative consequences.  Tr. at 150.  She also stated that she never 
sought out drugs and had no desire to do so in the future.  Tr. at 
169, 170.  
 
The Individual also testified about her completion of the 1984 
security questionnaire.  The questionnaire asked, “Are you now or have 
you ever been a user of any narcotic?”   Tr. at 152.  She stated, “The 
question looked to me as though they were – they were looking for 
people who had habits or addictions of drugs.”  Tr. at 152.  The 
Individual stated that if the question had asked whether she had ever 
used an illegal substance, rather than asking if she had been a user 
of such substances, she would have answered in the affirmative.  Tr. 
at 165.  
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   2.  The Individual’s Neighbors  
 
Both of the Individual’s neighbors stated that they had never seen the 
Individual under the influence of drugs or alcohol.  Tr. at 19, 29.  
One of the neighbors described the Individual as “really friendly, 
outgoing, very knowledgeable.”  Tr. at 18.  He stated that he trusted 
the Individual.  Tr. at 25.  The neighbor testified that the 
Individual had the keys to his home and would look after it when he 
and his wife were away.  Id.  The other neighbor described the 
Individual as “very talented and honest,” “very smart,” and 
“reliable.”  Tr. at 29.  When asked if she believed the Individual was 
honest, the neighbor responded, “a hundred percent.”  Tr. at 29.  Both 
neighbors stated they were surprised to learn that the Individual had 
smoked marijuana.  Tr. at 23, 33.   
 
   3.  Friend No. 1 
 
Friend No. 1, a psychologist, testified that she met the Individual 
when the Individual attended workshops the friend was running.  Tr. at 
39.  The friend stated that the Individual had a health-related 
business, and the psychologist often referred patients to the 
Individual.  Tr. at 40.  The friend described the Individual as 
“truthful,” “forthright,” “conscientious,” and “fair.”  Tr. at 41.  
The friend testified that the Individual often discussed how much she 
enjoyed her job.  Tr. at 46.  She also stated:  [The Individual]’s a 
dependable person.  If she’s going to be late, she calls and shows up 
and does her part of the process. . . .  That has been my experience 
with her.  She’s easy to travel with, flexible, you know, being 
willing to compromise about things when they don’t go right.”  Tr. at 
48-49.  The friend testified that she had never seen the Individual 
under the influence of drugs or alcohol and did not have a reason to 
question the Individual’s sobriety.  Tr. at 43.  She also stated that 
the Individual was an honest person and she was not surprised that the 
Individual admitted her marijuana use to the DOE.  Tr. at 47-48.  The 
friend also stated that “I do think that she’s quite remorseful . . . 
and understands the severity of it, is willing to admit it was a big 
mistake and that it had serious consequences for her.”  Tr. at 51.   
 
   4.  Friend No. 2  
 
Friend No. 2, also a former co-worker, testified that she met the 
Individual about eighteen years ago.  Tr. at 71.  She stated that she 
and the Individual enjoyed many activities together such as skiing, 
traveling, dinners, and other social gatherings.  Tr. at 71-72.  The 
friend stated that she believed the Individual was honest because 
“I’ve never had an incident in all the years where she was dishonest 
with me about anything.  She seemed to be a true friend and is there 
when you need her, and I’ve never had any incident or concern about 
her not being honest with me about something.”  Tr. at 72.  She stated 
that she never suspected the Individual was under the influence of 
drugs.  Tr. at 73.  The friend indicated that she was surprised that 
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the Individual used marijuana, but was not surprised to learn that the 
Individual disclosed the use because “she’s honest.”  Tr. at 75-76.  
 
   5.  Friend No. 3 
 
Friend No. 3 testified that she has known the Individual for about 
fifteen years.  Tr. at 81.  The friend stated that she and the 
Individual engaged in several activities together such as travel, 
prayer groups, and conferences.  Tr. at 81.  She stated that the 
Individual subleased office space from her.  Tr. at 82.  The friend 
testified that the Individual was a good lessee because “she paid her 
bills on time, has got her own clients, and supported the other people 
that were subleasing, because we were all independent.”  Tr. at 82.  
When asked her opinion on the Individual’s honesty, the friend 
responded, “I would trust her with my life.  Very definitely.  I find 
her to be very honest.”  Tr. at 83.  Regarding the Individual’s 
reliability and trustworthiness, the friend stated, “I found her to be 
impeccable.  She’s on time.  Anytime we do anything, if she’s not 
going to be able to be present, she lets me or the other people 
involved know.  She always takes her fair share of any financial 
responsibility.”  Tr. at 83.  The friend stated that she never 
suspected the Individual of using drugs.  Tr. at 83. 
 
   6.  Friend No. 4 
 
Friend No. 4 testified that she met the Individual about five years 
ago.  Tr. at 90.  She stated that she and the Individual traveled 
together and that she knew her very well.  Tr. at 90.  The friend 
testified that the Individual was a “wonderful person,” “extremely 
honest,” and reliable and trustworthy.  Tr. at 90-91.  She stated, “I 
think she’s a really good person.  I would have absolutely no problem 
putting her in charge of my business or putting her on my bank 
account. . . .  Everything [the Individual] has ever said to me that 
she’s going to do, she’s done, which makes her reliable to me.  I 
think anyone who has her working for them would be extremely lucky.” 
Tr. at 91.  The friend testified that she never suspected the 
Individual was under the influence of drugs and had never seen her in 
possession of any drug paraphernalia.  Tr. at 92.   
 
   7.  Friend No. 5.   
 
Friend No. 5 stated that she met the Individual about eleven years 
ago.  Tr. at 97.  When asked her opinion of the Individual, the friend 
stated, “I think [the Individual] is a very warm – I see her as a 
bubbly personality.  I love to be around her.  I think she’s very 
responsible, very reliable.”  Tr. at 98.  The friend stated that she 
asked the Individual to join her holistic health center as an 
independent contractor because “I wanted people with her qualities and 
her integrity to be representing our center with the services that she 
provided. . . . [S]he represented a very nurturing quality to the 
clients that came into our center.  I knew she was reliable, and she 
was when she came on board.  She was always there on time.  She was 
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there when she was scheduled to be there.”  Tr. at 98-99.  The friend 
stated that she believed the Individual to be “very honest.”  Tr. at 
99.  She also stated that the Individual was “very reliable.  She 
always showed up when she was scheduled.”  Tr. at 100.  The friend 
stated that she was surprised to learn that the Individual had used 
marijuana because it was inconsistent with what she knew about the 
Individual.  Tr. at 103.  She was not surprised that the Individual 
disclosed the marijuana use “because she’s a very honest individual, 
in my experience.”  Tr. at 102-103.   
 
   8.  Individual’s Professional Coach 
 
The coach testified that she had been working with the Individual for 
about three and one-half years.  Tr. at 117.  She testified that she 
believed the Individual to be “completely honest and truthful.”  Tr. 
at 118.  The coach testified that the Individual was entrusted with 
her parents’ and aunt’s finances and affairs and always tried to 
ensure her actions were appropriate and proper.  Tr. at 119-120.  
Regarding her opinion of the Individual’s trustworthiness and 
reliability, the coach stated, “She keeps all her commitments with me.  
If she can’t keep a commitment, I know about it right away. . . .[I]f 
disagreements or issues come up between her and other people, she 
always wants to make sure that she gives everyone a fair shake and 
that she takes responsibility for whatever may be her actions.”  Tr. 
at 120.  The coach testified that the Individual is honest about her 
mistakes.  Tr. at 121.  As an example, the coach discussed a situation 
where the Individual informed her of an issue that had arisen at work 
where the Individual should have spoken up and did not do so.  The 
coach stated that the Individual discussed the problem with her and 
asked for suggestions on correcting the problem.  Tr. at 122.  The 
coach also stated that the Individual was “highly disciplined” 
because, for example, she was able to “save her money over so many 
years and be able to purchase real estate investments so that she 
could be financially secure.”  Tr. at 123.   The coach also stated 
that the Individual was ethical in her dealings with her renters.  Tr. 
at 124.  The coach testified that the Individual never talked about 
using drugs or wanting to use drugs.  Tr. at 128-129.  She stated that 
drug use would be inconsistent with the Individual’s lifestyle.  Tr. 
at 129.  She also stated that she was not surprised that the 
Individual disclosed her 1999 marijuana use to the DOE because “[the 
Individual] is very comfortable with the truth and she’s very 
uncomfortable with things that aren’t true.  She’s very uncomfortable 
dealing with people that are not forthright, because she is such a 
forthright person.”  Tr. at 125.   
 
   9.  Co-worker No. 1 
 
Co-worker No. 1 testified that he had worked with the Individual for 
approximately ten years.  Tr. at 55.  He stated that the Individual 
was a hard worker and “she was a part of the reason – a good part – 
that we all came in eager to work.  We enjoyed working together.  We 
were all there on time every day, worked a good day.”  Tr. at 56.  He 
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stated that he believed the Individual was reliable and trustworthy.  
Tr. at 56.  For example, he stated that he and the Individual had keys 
to each other’s homes.  Tr. at 56.  When asked how well he knew the 
Individual outside of work, the co-worker stated, “We’ve gone camping 
several times.  We’ve gone to – you know, we go to dinner, we go to 
events, after-dinner conversations at her place or my place, things 
like that.  Lunches quite often.”  Tr. at 57.  The co-worker stated 
that the Individual was a relatively quiet person who led a quiet 
lifestyle.  Tr. at 61.  He also stated that he never suspected that 
the Individual was under the influence of alcohol or drugs.  Tr. at 
58.   
 
   10.  Co-worker No. 2 
 
Co-worker No. 2 stated that she and the Individual shared an office 
for more than a year.  Tr. at 106-107.  She described the Individual 
as “a great employee” because “she’s very conscientious.  She’s a 
good, hard worker.  She’s always working for her experiment or project 
that she’s working on for its best interests and that included working 
as a team.  You know, she would work together with others in a way 
that it was for the good of the project.”  Tr. at 107.  The co-worker 
also described the Individual as “very reliable” and “very 
trustworthy.”  Tr. at 107-108.  She stated that she could not think of 
an instance where the Individual was not candid with her.  Tr. at 112.  
The co-worker stated that she never believed the Individual to be 
under the influence of drugs.  Tr. at 109.  She also stated that she 
was not surprised that the Individual disclosed her marijuana use 
because “[the Individual] is very honest.  She always wants things to 
be out on the table.”  Tr. at 110.   
 
   11.  Individual’s Supervisor 
 
The Individual’s supervisor stated that he had known the Individual 
for three years.  Tr. at 131.  He described the Individual as “an 
extremely good worker in all facets, dependable, reliable, and is very 
good.”  Id.  The supervisor also stated that the Individual was 
“someone you can count on.”  Tr. at 132.  Regarding his opinion of the 
Individual’s honesty, the supervisor stated, “there has never been an 
instance when I’ve ever felt like I had to distrust anything she said” 
and “I trust her implicitly.”  Tr. at 133, 138.  The supervisor stated 
that he never had any reason to question the Individual’s sobriety or 
suspect she used drugs.  Tr. at 139.  The supervisor stated that the 
Individual was a valuable asset to his work and to the facility.  Tr. 
at 140.   
 

IV. Analysis 
 
The existence of a security concern here is undisputed.  The 
Individual disclosed (i) a one-time use of marijuana in 1999 while 
holding a clearance, and (ii) earlier instances of illegal drug use 
that were not reported on her 1984 security questionnaire.  The 
information disclosed raises security concerns under Criteria K and L.    
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Based on the testimony and evidence, I am convinced that the 
Individual’s illegal drug use is in the past.  The Individual 
testified to that effect and brought forward an array of witnesses to 
corroborate that drug use is not part of her life.  The witnesses know 
the Individual well, and I believe that they testified honestly and 
candidly.  From the testimony, I understand that the Individual spends 
much of her non-working hours with friends engaging in activities such 
as attending conferences, lectures, and extensive travel.  Each of the 
witnesses expressed surprise about the 1999 incident and believed that 
the Individual did not use illegal drugs.  The Individual submitted 
the results of a laboratory screening that showed no illegal drug use.  
Finally, there is no allegation or suggestion of any predisposition to 
substance abuse or dependency that might raise a concern about the 
possibility of illegal drug use in the future.  Accordingly, I have 
concluded that the Individual has resolved the Criterion K concern.   
 
I now turn to the Criterion L concern regarding whether the Individual 
is honest, reliable, and trustworthy.  It is difficult for an 
individual to resolve a security concern that arises from use of an 
illegal substance while holding a clearance.  DOE’s zero tolerance 
policy for drug use is well-known.  Individuals seeking to resolve the 
concern must establish that, despite this breach of trust, DOE can 
trust them in the future.  See e.g., Personnel Security Hearing, VSO-
0430,  28 DOE ¶ 82,503 (2001); Personnel Security Hearing, VSO-0394, 
28  DOE ¶ 82,781 (2001); Personnel Security Hearing, VSO-0307, 27 DOE 
¶ 82,837 (2000); Personnel Security Hearing, VSO-0136, 26 DOE ¶ 82,778 
(1997).  Similarly, it is difficult for an individual to resolve the 
security concern arising from an incorrect answer on a security 
questionnaire.  Again, the individual must establish that the DOE can 
trust him or her in the future.  See, e.g., Personnel Security 
Hearing, TS0-0173, 29 DOE ¶ 82,833 (2005).     
 
In this case, the Individual has resolved the Criterion L concern.  In 
making this determination, I have considered the following factors.  
The Individual herself disclosed the information giving rise to the 
security concern.  The 1999 one-time marijuana use was not associated 
with any risk of breach of security: the Individual was alone in her 
home.  The Individual testified that she greatly regretted the use, 
and witnesses corroborated that testimony.  As for the accuracy of the 
1984 security questionnaire, I believe that the Individual had no 
intent to deceive.  She testified that she did not believe that she 
had been a “user” of illegal drugs and therefore did not list the 
prior incidents of drug use.  I believe that her testimony was 
sincere, and it is consistent with the fact that, when asked if she 
ever “used” illegal drugs, she answered “yes.”  DOE Ex. 5 (Questions 
24b and 24c); Ex. 11 (PSI at 7-8).  Her testimony is also supported by 
the credible and candid testimony of a variety of witnesses to the 
effect that the Individual is honest, reliable, and trustworthy.   
 
In sum, the testimony at the hearing and the documents presented 
convince me that the Individual has resolved the Criteria K and L 
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concerns raised by the derogatory information cited in the 
Notification Letter.    

 
V. Conclusion 

 
Upon consideration of the record in this case, I find that there was 
evidence that raised a doubt regarding the Individual’s eligibility 
for a security clearance.  I also find sufficient evidence in the 
record to fully resolve that doubt.  Therefore, I conclude that 
restoring the Individual’s access authorization “would not endanger 
the common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I 
conclude that the Individual’s access authorization should be 
restored.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 26, 2005 
 
    
 
 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

November 22, 2005

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: June 15, 2005

Case Number: TSO-0252

This Decision concerns the eligibility of XXXXX XXX XXXXXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."1/ A Department of Energy
(DOE) Operations Office suspended the individual's access authorization under the
provisions of Part 710.  This Decision considers whether, on the basis of the evidence
and testimony presented in this proceeding, the individual’s access authorization
should be restored.  As set forth in this Decision, I have determined that the
individual’s security clearance should not be restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).
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2/ The Notification Letter omitted another, more recent arrest in February 2005, when the
individual was again charged with DUI.  However, the police report of that arrest was
included in the exhibits provided to the individual by DOE Security.  Thus, the individual
was given notice that the February 2005 DUI would be considered in the present proceeding
in reference to Criterion J.

The individual was granted a DOE security clearance after gaining employment with
a DOE contractor.  However, the local DOE security office (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access
authorization was being suspended pending the resolution of certain derogatory
information that created substantial doubt regarding his continued  eligibility.  This
derogatory information is described in a Notification Letter issued to the individual on
May 17, 2004, and falls within the purview of potentially disqualifying criteria set forth
in the security regulations at 10 C.F.R. § 710.8, subsections f, k, j and l.

More specifically, the Notification Letter alleges that the individual has: 1)
“[d]eliberately misrepresented, falsified, or omitted significant information from a
Personnel Security  Questionnaire . . . on a matter regarding eligibility for DOE access
authorization,” 2)  “[b]een, or is, a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse,” 3) “has used, or experimented with a drug or other
substance listed in the Schedule of Controlled Substances,” and 4) “[e]ngaged in
unusual conduct or is subject to circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the
individual may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of national security.”  10 C.F.R.
§§ 710.8(f), (k), (j) and (l) (Criterion F, Criterion J, Criterion K and Criterion L,
respectively).  In reference to Criterion J, the Notification Letter states that the
individual has been diagnosed by a DOE consultant-psychiatrist (DOE Psychiatrist)
as suffering from alcohol abuse.  With regard to Criterion L, the Notification Letter
indicates that  the individual has had three alcohol arrests, for underage drinking in
1988 and 1989, and on a charge of DUI in April 2004.2/ The Notification Letter further
notes that the April 2004 DUI followed a period when the individual had temporarily
stopped drinking due to problems with alcohol.  Next, the security concern under
Criterion K stems from a statement reportedly made by the individual to the DOE
Psychiatrist that the individual used marijuana on one occasion.   This revelation by
the individual also raised a concern under Criterion F, since the individual had
previously indicated on security questionnaires that he never used an illegal drug.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on June 15,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On June 21, 2005, I was appointed as Hearing Officer.
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After conferring with the individual and the appointed DOE Counsel, 10 C.F.R.
§ 710.24, a hearing date was established.  At the hearing, the DOE Counsel called a
Personnel Security Specialist as its sole witness.  The individual testified on his own
behalf and called no other witnesses.  The transcript taken at the hearing will be
hereinafter cited as "Tr."  Documents that were submitted during this proceeding by
DOE Security and the individual constitute exhibits to the hearing transcript and will
be cited respectively as “DOE Exh.” and “Ind. Exh.”.

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual was granted a DOE security clearance in 1989 as a condition of his
employment with a DOE contractor.  Prior to gaining employment, the individual had
two alcohol-related arrests, in 1988 and 1989, on charges of Illegal Consumption for
underage drinking as a teenager.  During the ensuing years, there were periods when
the individual admittedly drank excessively, but he was able to return to moderate
drinking.  However, in 2003, the individual’s alcohol consumption increased to the
degree that it began to cause problems in his personal life.  The individual was having
difficulty controlling the amount of his drinking, he began neglecting some of his
household responsibilities, and he had arguments with his wife about his drinking.
The individual therefore made the decision in late 2003 to stop drinking.

Within a few months, the individual decided to start having a beer on occasion,  but he
continued to refrain from drinking whiskey, which had caused him problems in the
past.  However, on April 13, 2004, the individual was at home working on his taxes
when he inadvertently discovered a bottle of whiskey.  The individual found that he
needed to go out to pick up some additional paperwork to complete his taxes and
decided to mix some of the whiskey with coke in a one liter bottle to take with him.
The individual drank much of the whiskey and coke while sitting in his car prior to his
return trip home.   The individual was stopped by the police after he was observed
making a sudden stop and nearly colliding with another vehicle.  When questioned by
the police, the individual falsely stated that he had not been drinking.  The policemen
administered a field breath alcohol test which indicated that the individual had a blood
alcohol level (BAL) of .176/.166.  The individual was charged with DUI.  The charges
were later reduced to Inattentive Driving and, as a result, the individual was not
required to seek alcohol treatment by the court.

On May 11, 2004, the individual was also required by DOE Security to submit to a
Personnel Security Interview (PSI) concerning the DUI arrest.  During the PSI, the
individual explained the circumstances of his April 2004 DUI, and his efforts to control
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his drinking during the months preceding that arrest.  The individual stated that he
had consumed no alcohol since the day of his DUI arrest and that he did not intend to
drink any more.  The individual further stated that he had decided not to seek alcohol
treatment because he believed that he could control his drinking.

Subsequent to the PSI, the individual was referred to the DOE Psychiatrist who
reviewed the individual’s security file, including the PSI transcript, and conducted a
psychiatric interview of the individual on September 29, 2004.  The DOE Psychiatrist
also performed several psychological tests on the individual.  The individual informed
the DOE Psychiatrist that he had remained abstinent since the April 2004 DUI arrest.
The DOE Psychiatrist nevertheless diagnosed the individual with Alcohol Abuse, based
upon criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders,
DSM-IV.   In his report, the DOE Psychiatrist  indicated that the individual could have
a favorable prognosis if he remained abstinent and submitted to reasonable therapy,
including six to ten counseling sessions and ten to twenty Alcoholics Anonymous (AA)
meetings, and committed to attending his Employee Assistance Program (EAP).  The
DOE Psychiatrist further noted incidentally in his report that during their interview,
the individual stated that he had used marijuana one time in his life.

The individual resumed drinking in January 2005, believing that he could handle an
occasional beer.  However, his drinking began to escalate and the individual  was again
arrested on a charge of DUI on February 20, 2005.  In this instance, the individual
claims that he had consumed several beers when he became concerned that his wife
was late coming home, and he decided to drive to a local casino to look for her.  The
individual did not find his wife and was stopped on the return trip home by the police
who observed the individual weaving in his lane.  Upon being stopped, the arresting
police officer observed that the individual had his three-year-old son sleeping in the
back seat, and there was an half full bottle of beer sitting on the floor behind the
driver’s seat.  The individual told the policeman that he had not been drinking.
However, the breath alcohol test administered by the policeman indicated that the
individual had a BAL of .16/.14.  As a result of his February 2005 DUI, the individual’s
driver’s license was revoked for one year and he was placed on supervised probation.
The individual was also required to attend a six-hour alcohol education class.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
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3/ At the hearing, the Personnel Security Specialist testified that while the individual’s QSP’s
covered specific time periods (i.e., the preceding five years), the individual also responded

information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual’s
access authorization should not be restored since I am unable to conclude that such
restoration would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific findings that
I make in support of this determination are discussed below.

A.  Criteria F & K; Falsification and Illegal Drug Use

I will consider the security concerns raised under Criterion F and Criterion K together,
since they both relate to a statement allegedly made by the individual to the DOE
Psychiatrist.  Referring to his psychiatric interview of the individual, the DOE
Psychiatrist states in his report: “Other substances of abuse are essentially denied,
though he admits using marijuana, but only one time in his life.”  DOE Exh. 8 at 3.
This is the only information in the report concerning the individual’s use of illegal
drugs.  However, this revelation raised a concern under Criterion F since, according
to the Notification Letter, the individual denied using any illegal drugs in the five
years preceding his submission of his Questionnaire for Sensitive Positions (QSP)
dated June 18, 1989, and his QSP dated October 17, 1994.3/ 
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“no” to his use of illegal drugs on forms required by his employer which did not specify a
time frame.  See DOE Exh. 4.  The individual’s answers on these forms do not fall within
the purview of Criterion F since they were not completed by the individual “in response to
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization.”  10 C.F.R. § 710.8(f).  The Personnel Security Specialist testified that
the individual’s statements on his employer’s forms may nevertheless raise a concern
regarding the individual’s honesty under Criterion L.  Tr. at 33.

Serious issues are raised with regard to the individual’s honesty, reliability and
trustworthiness to the extent he provided false information regarding his past drug use
on his QSP’s.  As observed in similar cases, the DOE security program is based on
trust, and when a security clearance holder breaches that trust, it is difficult to
determine to what extent the individual can be trusted again in the future. See, e.g.,
Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995);
Personnel Security Hearing, Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999),
aff’d, 27 DOE ¶ 83,030 (2000).  I therefore find that DOE Security properly invoked
Criterion F.

I further find that Criterion K was rightly applied in this case.  Illegal drug use raises
a security concern for the DOE for it reflects a deliberate disregard for state and
federal laws prohibiting such use.  "The drug user puts his own judgment above the
requirements of the laws, by picking and choosing which laws he will obey or not obey.
It is the further concern of the DOE that the drug abuser might also pick and choose
which DOE security regulations he will obey or not obey with respect to protection of
classified information."  Personnel Security Hearing, Case No. VSO-0013, 25 DOE
¶ 82,752 at 85,512 (1995); see Personnel Security Hearing, Case No. VSO-0283, 27
DOE ¶ 82,822 (1999).

However, I find that the individual has adequately mitigated the security concerns
under Criteria F and K under the circumstances of this case.  Despite the statement
made in the DOE Psychiatrist’s report, the individual was adamant at the hearing that
he has never used illegal drugs.  Tr. at 45.  The individual believes that the DOE
Psychiatrist must have misinterpreted his responses during the interview.  According
to the individual: “He asked me at least three or four different times, have you ever
used any drugs?  And I said no.  Have you ever used marijuana?  And I said no.  He
says, not even one time? And I said, no, I haven’t. . . In my last statement, I said, not
even like Clinton, referring that I had never even tried it and not inhaled, that’s what
I meant by it.  The only thing I can figure is that he misinterpreted that.”  Tr. at 45-46.
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4/ While the DOE Psychiatrist was not called to testify, the parties reached a stipulation
concerning the alleged one-time marijuana use to “let the [DOE Psychiatrist’s] report of that
conversation stand as evidence.”  Tr. at 71.

The DOE Psychiatrist did not testify at the hearing,4/ and the Personnel Security
Specialist testified that she has had no conversation with the DOE Psychiatrist about
the statement in his report.  Tr. at 23.  Thus, the only information concerning the
individual’s one-time marijuana use presented in the record is the single statement
itself, which does not specify  when the purported marijuana use occurred.  It is
therefore unclear whether the individual’s alleged marijuana use occurred within the
five years preceding his 1989 or 1994 QSP’s, even assuming the individual did actually
admit a one-time use during his psychiatric interview.  Under these circumstances, I
find that the concerns of DOE Security under Criteria F and K are sufficiently
mitigated.

B.   Criterion J, Use of Alcohol

(1) Derogatory Information

The individual has admittedly had intermittent problems with alcohol since high
school, when he was arrested twice for Illegal Consumption.  See DOE Exh. 7 (PSI) at
24-30; DOE Exh. 8 at 3.  In late 2003, the individual began a period of abstinence due
to problems controlling his drinking and altercations with his wife.  However, the
individual began drinking again in early 2004, leading to his first DUI in April 2004
when he registered a BAL of .176/.166.  See DOE Exh. 6.  The individual began another
period of abstinence following this DUI arrest, which the individual was able to sustain
through September 2004, when he was evaluated by the DOE Psychiatrist.  At that
time, the DOE Psychiatrist diagnosed the individual with alcohol abuse.  However, the
individual resumed drinking in January 2005, and within two months the individual
was again arrested on a second charge of DUI.  On this occasion, in February 2005, the
individual was driving with an open container of beer in the car, his three-year old
child asleep in the back seat, and a registered BAL of .16/.14.  See DOE Exh. 10.
Following this second DUI, the court ordered the individual to undergo a diagnostic
assessment and alcohol education by a treatment facility (Treatment Facility).  In its
Diagnostic Summary issued on July 14, 2005, the Treatment Facility also diagnosed
the individual with alcohol abuse.  See Ind. Exh. 2.

Thus, I find that DOE Security properly invoked Criterion J in suspending the
individual’s security clearance.  The DOE Psychiatrist’s diagnosis of alcohol abuse is
corroborated by the diagnostic assessment of the Treatment Facility and the
individual’s admitted difficulties stemming from his use of alcohol.  In other DOE
security clearance proceedings, Hearing Officers have consistently found that a
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diagnosis related to excessive alcohol use raises important security concerns. See, e.g.,
Personnel Security Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807 (2005);  Personnel
Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (1996) (affirmed by OSA,
1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995)
(affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, aff’d,
Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995).   These
concerns were explained at the hearing by the Personnel Security Specialist, who
stated that the excessive use of alcohol might impair an individual’s judgment and
reliability, and his ability to control impulses.  Tr. at 16-17.  These factors amplify the
risk that the individual will fail to safeguard classified matter or special nuclear
material. Id. Accordingly, I will turn to whether the individual has presented sufficient
evidence of rehabilitation and reformation to mitigate the security concerns of DOE
Security.

(2) Mitigating Evidence

The individual testified that after his first DUI arrest in April 2004, he still thought
that he could control his drinking and he therefore did not seek treatment or
counseling.  Tr. at 37-38.  The individual stated, however, that his second DUI arrest
in February 2005 made him realize that he has problem and he has been abstinent
since that time.  Id.  According to the individual, “When the last DUI occurred I
realized that there was a problem, and I’m making steps towards staying abstinent and
staying away from alcohol and doing what I can to meet all the requirements of the
courts and any suggestions that the [Treatment Facility] has and attending the AA
meetings and seeing how other people deal with alcohol use.”  Tr. at 47-48.  The
individual testified that he intends to continue in AA and remain abstinent, and plans
to begin sessions with his EAP counselor.  Tr. at 65.

The individual’s beginning steps toward rehabilitation and reformation are
commendable.  However, I find that they fall far short of the requirements made by the
DOE Psychiatrist who recommended in his report issued in October 2004, that the
individual sustain abstinence, attend six to ten counseling sessions and ten to twenty
Alcoholics Anonymous (AA) meeting, and commit to EAP counseling.  DOE Exh. 8 at
7.  This report was issued four months prior to the individual’s  second DUI arrest.  It
is fairly obvious that the DOE Psychiatrist would have imposed more stringent
requirements for reformation and rehabilitation had he re-evaluated  the individual
following the second DUI, which came within one year of first DUI in April 2004.

Upon cross-examination at the hearing, the individual admitted that he did not seek
counseling immediately after his February 2005 DUI arrest, but attended one six-hour
alcohol education class in July 2005 only after being ordered by the court.  Tr. at 56-57.
The individual apparently began attending AA on his own volition.  However, the
individual further testified that he had attended only six AA meetings and he did not
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5/ The Adjudicative Guidelines of 10 C.F.R. Part 710 state the following concerning mitigation
of alcohol-related security concerns: “Following diagnosis of alcohol abuse or alcohol
dependence, the individual has successfully completed inpatient or outpatient rehabilitation
along with aftercare requirements, participated frequently in meetings of Alcoholics
Anonymous or similar organizations, has abstained from alcohol for a period of at least 12
months, and received a favorable prognosis by a credentialed medical professional or a
licensed clinical social worker who is a staff member of a recognized alcohol treatment
program.” Guideline G, ¶ (d), Adjudicative Guidelines for Determining Eligibility for Access
to Classified Information,10 C.F.R. Part 710, Subpart A, Appendix B.  The individual in this
case has not nearly met these standards.

yet have an AA sponsor.  Tr. at 61.  The individual has had no other treatment or
counseling, and had only six months of sobriety at the time of the hearing.  Tr. at 65-
66.  Consequently, I must find that the individual has not yet overcome the security
concerns associated with his use of alcohol,5/ and I cannot recommend restoring the
individual’s security clearance.  See Personnel Security Hearing, Case No. VSO-0359,
28 DOE ¶ 82,768 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001);
Personnel Security Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf.
Personnel Security Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).

C.  Criterion L, Unusual Conduct

Under Criterion L, the Notification Letter cites the individual’s alcohol-related arrests
and domestic problems stemming from his use of alcohol.  As set forth above, I find
that the individual has not sufficiently mitigated the security concerns associated with
his use of alcohol.  I therefore find, correspondingly, that the individual has not yet
overcome the concerns of DOE Security under Criterion L.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(f), (k), (j) and (l) in suspending the individual's access authorization.  For the
reasons I have described above, I find that the individual has mitigated the security
concerns associated with his apparently providing false information on security
documents, and with his alleged use of illegal drugs.  However, I find that the
individual has failed to sufficiently mitigate the security concerns associated with his
use of alcohol and associated conduct.  I am therefore unable to find that restoring the
individual’s access authorization would not endanger the common defense and security
and would be consistent with the national interest.  Accordingly, I find that the
individual’s access authorization should not be restored at this time.  The individual
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may seek review of this Decision by an Appeal Panel under the regulations set forth
at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: November 22, 2005



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.

November 3, 2005

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 15, 2005

Case Number: TSO-0253

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I find that access authorization should not be
restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the notification letter included a
statement of the derogatory information causing the security
concern.  

The security concern cited in the letter involves the individual’s
excessive use of alcohol.  In this regard, the letter cited his
arrest for DWI in 1995.  After that incident, the individual was
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse. 

3/ Criterion L pertains to unusual conduct or is subject to
circumstances that tend to show he is not honest, reliable or
trustworthy, or that furnish reason to believe he may be
subject to pressure, coercion, exploitation or duress, which

(continued...)

sent to the DOE consultant psychiatrist for an evaluation.  During
that evaluation, the individual stated that he would abstain from
alcohol in the future.  Based on a consideration of all relevant
factors, it was the opinion of the DOE consultant psychiatrist that
the individual was not using alcohol habitually to excess, and was
not an abuser of alcohol or alcohol dependent. 

The letter further stated that the individual was arrested again in
December 2003 for driving while intoxicated.  In October 2004, he
was sent for an evaluation by the same DOE consultant psychiatrist.
This time, the consultant psychiatrist  diagnosed the individual as
alcohol dependent, without evidence of reformation or
rehabilitation.  This conclusion was set forth in the consultant
psychiatrist’s evaluation letter of November 2004.  According to
the notification letter, this constitutes derogatory information
under 10 C.F.R. § 710.8(j)(hereinafter Criterion J). 2  

The notification letter also stated that the consultant
psychiatrist found that alcohol dependence causes or may cause a
defect in the individual’s judgment or reliability.  This is a
security concern under 10 C.F.R. § 710.8(h).  

The DOE consultant psychiatrist recommended that in order to show
rehabilitation, the individual should demonstrate abstinence from
alcohol for a period of three years and attend AA meetings with a
sponsor at least once a week for a minimum of 300 hours over at
least a three-year time frame. 

The letter also cited an event that took place in December 1999 in
which the individual was arrested for attempt to commit first
degree murder.  The individual consumed alcohol prior to the
incident.  The letter cites this incident as giving rise to a
security concern under 10 C.F.R. § 710.8(l) (Criterion L). 3  The
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3/ (...continued)
may cause him to act contrary to the best interests of the
national security.  

record in this case also indicates that in a letter of July 31,
2001 to the individual, the Director of the Personnel Security
Division for the DOE office stated that the criminal charges were
dropped, and no further DOE personnel security action would be
taken regarding this incident at that time.  Given this history,
the DOE counsel in the present administrative review proceeding
stipulated that if the individual resolved the Criteria J and H
alcohol-related issues, there would be no need for a separate
resolution of the Criterion L charge.  Accordingly, no evidence was
taken specifically about this incident.  Transcript of Hearing
(hereinafter Tr.) at 7-8.  

The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer, in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of 4 friends, relatives and colleagues.  He
also presented testimony from his AA sponsor, his Employee
Assistance Program (EAP) counselor, the chief psychologist with the
occupational medicine group associated with the individual’s place
of employment (chief psychologist), and a psychiatrist who
evaluated him for this proceeding (individual’s psychiatrist).  The
DOE Counsel presented the testimony of a DOE security specialist
and the DOE consultant psychiatrist.

II.  Hearing Testimony and Documentary Evidence

A.  Documentary Evidence Presented at the Hearing

At the hearing the individual presented evidence documenting
numerous alcohol tests performed in connection with his employee
assistance program counseling.  They were all negative.
Individual’s Hearing Exhibit B.  The individual also submitted a
record showing attendance at AA meetings beginning in December 2003
and continuing through September 2005.   Individual’s Hearing
Exhibit A.
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B.  Testimony

1.  The Individual

The individual testified that he has not used alcohol since the
time of his December 2003 arrest and has no plans to use alcohol
again.  Accordingly, as of the time of the hearing, he had
maintained abstinence for about 21 months.  He believes that
alcohol causes significant problems for him.  He testified that
continuing with his AA group and his EAP counseling are very
important factors in his life.  Furthermore, maintaining a stable
environment for his family helps him to focus on remaining alcohol
free.  He testified that after his arrest in 1995, he thought he
would be able to maintain abstinence from alcohol without outside
help.  He is now convinced that he must continue with AA and with
support of his religious activities in order to maintain
abstinence. Tr. at 138-148.  

2.  AA Sponsor

The AA sponsor testified that he has known the individual for about
one and one-half years in the AA program.  He confirmed that the
individual is honest and has admitted that he has an “alcohol
problem.”  The AA sponsor indicated that in his view, a sign of
impending relapse would be that an AA member ceases coming to
meetings.  The sponsor indicated that this was not true for the
individual.  He regularly attends AA meetings, usually about four
or five times a week, and is conscientiously working through the
12-step program. He stated that the individual is beginning to help
others in the program and provide service to the organization. Tr.
at 53-63.  

3. Chief Psychologist

This witness stated that it is his responsibility to certify
employees for the “Human Reliability Program” (HRP, previously
known as PSAP) at the facility where the individual works.  He
evaluated in the individual in March 2004 and found that he should
not be recertified at that time, based on failure to exercise good
judgment in regard to his alcohol use.  He believed that the
individual should receive EAP counseling and random alcohol
testing.  He reevaluated the individual on several occasions and in
July of 2004 determined that the individual could be returned to
HRP status, but should continue AA involvement, EAP counseling, and
abstinence from alcohol.  He believed that a six-month abstinence
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period was adequate.  Tr. at 92-94, 98. See also DOE submission of
June 15, 2005.  

The chief psychologist testified that he believes that the
individual had a “problem with alcohol,” but was not an alcohol
abuser or alcohol dependent.  He believed that as long as the
individual continues to participate in AA, his risk of returning to
“problem drinking” is low.  Tr. at 99.  According to the witness,
another “positive indicator” is that the individual has remained
abstinent for more than one year.  Tr. at 104.  However, this
witness also stated that he based the necessary abstinence period
on his view that the individual was not an alcohol abuser or
alcohol dependent. Tr. at 102.  Further, this witness indicated
that he had limited knowledge of the individual’s full alcohol
history.  For example, he did not have access to the individual
personnel security file, including the DOE consultant
psychologist’s evaluation, or the individual’s personnel file from
his employment.  Tr. at 94-95; 103.  

4.  EAP Counselor

This witness indicated that he is a licensed professional clinical
mental health counselor.  He stated that he treated the individual
after his 1995 DWI and followed him for about two years.  He stated
that the individual returned for more treatment in 2003 after his
second DWI.  He sees the individual once a week.  He confirmed that
since the 2003 DWI incident, the individual has had about 35 random
alcohol tests, all of which were negative.  He was impressed with
the individual’s commitment to AA, and is confident that he is not
using alcohol.  He believes that unlike the time of the individual’s
1995 DWI incident, this time the individual is more mature, is more
committed to preserving his family stability and is truly committed
to remaining in the AA program.  He also stated that the
individual’s 21-month abstinence period was sufficient.  In his view
there was not a significant difference between that abstinence
period and the 36 month period that the DOE psychiatrist recommended
in his evaluation.  Tr. at 115-134.  

5.  Individual’s Psychiatrist

This witness stated that he is board certified in psychiatry and is
the medical director of a hospital located in a neighboring state.
He is a consultant to the EAP division at the individual’s place of
employment.  He was in agreement with the DOE consultant
psychiatrist’s diagnosis that the individual suffered from alcohol
dependence.  He also believed that as of the time of the hearing,



- 6 -

there was about a 20 percent risk of relapse for this individual,
given his 21 month abstinence and AA attendance period. He believed
that with ongoing oversight, random screens, and the supervision of
the EAP and the HRP, the individual was fit for duty and could
return to work. He testified that it would not be responsible to
allow the individual to return to work without such oversight.  Tr.
at 71-88.   

6.  Character Witnesses

The individual presented 4 character witnesses.  These included 2
friends/coworkers, a past supervisor and a cousin.  The friends/co-
workers had known him for a number of years.  Tr. at 10, 23.  Both
of these witnesses confirmed that they had not seen the individual
use alcohol since December 2003.  Tr. at 17, 28.  The individual’s
supervisor stated that he has known the individual for about 5 years
and has not seen him use alcohol since about Christmastime of 2003.
Tr. at 35,37.  The individual’s cousin did not see him very often,
but indicated that she was present at the time of the 2003 arrest.
Tr. at 50. 

7. Security Specialist

This witness indicated that he has worked at the Department of
Energy as a federal personnel security specialist for four years.
He stated that he is in charge of federal oversight of the
administrative review process in these Part 710 hearings.  Tr. at
108.  He testified that there is no guideline as to what “relapse
percentage” would constitute adequate evidence of rehabilitation or
reformation.  In each case, the DOE relies on the judgment of the
consultant psychiatrist who evaluated the employee.  Tr. at 14.  

8.  The DOE Consultant Psychiatrist

After listening to the testimony of all the above witnesses, the DOE
consultant psychiatrist was convinced that the individual had
maintained abstinence for the period since December 2003, and had
also attended AA meetings since that time.  He was persuaded that
the individual was very serious about both his commitment to
abstinence and the AA program.  However, the consultant psychiatrist
maintained that in order to demonstrate reformation/rehabilitation,
the individual still needed to remain abstinent for at least three
years and participate in AA for that same period.  In this regard,
the consultant psychiatrist believed that as of the time of the
hearing, with a 21 month abstinence period, the individual still had
a 20 percent risk of relapsing within the next five years.  He did
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not believe that this was “adequate evidence” of rehabilitation.
Tr. at 154.  He believed that a “conservative” approach was
warranted in this case, given the fact that the individual had
relapsed after the 1995 DWI incident.  Tr. at 152-60.

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of
security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

The issue in this case is whether the individual has mitigated the
Criteria J, H and L concerns, by demonstrating that he is reformed
and/or rehabilitated from his alcohol dependence.  As discussed
below, I find that the individual has not resolved those security
concerns. 
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4/ I recognize that both psychiatrists testified that the
individual has a 20 percent risk of relapse in the next five
years.  I believe that in this case I should give paramount
importance to my assessment of whether the individual has
demonstrated a solid and sustained pattern of abstinence and
commitment to AA that is sufficient, given his overall
personal history.   

I believe that, as he contends, the individual has been abstinent
from alcohol since December 2003.  The AA sponsor testified
convincingly in this regard, as did the EAP counselor.  Both of
these witnesses have known the individual for a considerable period
of time and see him frequently.  Their positive testimony was
especially persuasive.  Further, the individual’s character
witnesses who had knowledge of this matter corroborated the
individual’s testimony that he has been abstinent since December
2003. 

I am also convinced that the individual has completed at least 300
hours of AA attendance.  His sponsor confirmed that the individual
attends AA meetings at least four or five times a week.  The
individual has also submitted records of his attendance at AA
meetings showing approximately 300 hours of participation during the
period December 2003 through September 2005.  Individual’s Hearing
Exhibit A.

I must therefore consider whether, based on this very positive
showing, the individual has demonstrated rehabilitation and/or
reform.  As indicated by the testimony described above, there is
certainly significant evidence in this case to support the
individual’s position that he is rehabilitated.  The chief
psychologist testified that the individual could be returned to HRP
status.  The EAP counselor believed that the individual’s abstinence
period was sufficient.  The individual’s psychiatrist believed that
the individual was fit for duty and could return to work with
appropriate monitoring.  

The DOE consultant psychiatrist took a different position.  He
believed that the individual’s 21-month abstinence period was not
sufficient.  In his view, the 36-month abstinence period that he
originally recommended was still necessary.  He also believed that
even though the individual had attended 300 hours of AA meetings,
this was not accomplished in the three year time frame that the
consultant psychiatrist had recommended.  He believed that the
three-year period was necessary for the individual to fully
internalize the AA precepts.  Tr. at 152. 4  
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Although I believe the individual has come a long way and has made
great progress, I am in the end convinced by the view of the DOE
consultant psychiatrist.  I therefore believe that an additional
period of time is necessary in order to resolve the Criterion J
security concerns involved in this case. 
 
As an initial matter, I find that the testimony of the chief
psychologist should be accorded little weight.  It was his opinion
that the individual had an “alcohol problem,” but was not alcohol
dependent or an abuser of alcohol.  He believed that a six-month
abstinence period was sufficient.  The other experts clearly
disagreed with that diagnosis.  This witness also stated that in
making his diagnosis, he did not have access to all the individual’s
records.  I find that the chief psychologist did not have a thorough
understanding of the seriousness of this individual’s  alcohol
problems.  I can therefore not accept his view that the individual
has a low risk of returning to problem drinking, or that his
abstinence period was sufficient. 

Similarly, I was not convinced by the testimony of the EAP counselor
that the individual’s 21-month abstinence period was sufficient.
It was his view that there was not a significant deference between
this 21-month period and the 36-month period recommended by the DOE
psychiatrist.  Tr. at 132.  In my opinion, the fifteen-month
difference is a considerable period.  I cannot disregard it without
a persuasive reason.  

I was also not persuaded by the view of the individual’s
psychiatrist that the 21-month abstinence period and the
individual’s AA attendance for that period were sufficient to
demonstrate rehabilitation.  His opinion was less informed than that
of the DOE consultant psychiatrist.  As an initial matter, the
individual’s psychiatrist testified that he was not particularly
familiar with the requirements and considerations applicable to
Part 710.  His judgment was based on whether he believed the
individual was “fit to return to work,” that is, perform his actual
on the job duties.  Tr. at 74-75.  

This witness used a standard that is not appropriate in Part 710
cases.  My consideration here is whether the individual is fit to
hold a security clearance, a different issue from whether he is able
to perform his job.  It involves a determination as to whether the
individual is overall able to maintain a standard of conduct, both
on and off the job, that conforms to that expected of persons who
hold a security clearance.  See, Personnel Security Hearing (Case
No. VSO-0129), 26 DOE ¶ 82,781 (1997).  The “fitness to return to
work” standard applied by the individual’s psychiatrist does not
reflect the entire focus of my considerations.  I do not believe
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5/ In fact, as stated above, the DOE psychiatrist had evaluated
him several years earlier after the 1995 DWI. 

that this witness was particularly informed about the extent and
nature of my inquiry here.  Consequently, I cannot accord much
credence to his opinion on this issue.  

Further, in making his judgment, the individual’s psychiatrist
admittedly did not have access to all of the individual’s personnel
records.  Tr. at 70.  I therefore believe that he was not as
informed as the DOE psychiatrist who did have full access to the
individual’s history, and who therefore had more overall familiarity
with this individual’s situation. 5 

Moreover, the recommendation of the individual’s psychiatrist that
the individual was “fit” to return to work was not without
qualification.  He testified that it would not be “responsible” to
allow the individual to return to his job without supervision and
oversight of EAP and HRP.  Tr. at 73-74.  I must make a
determination regarding eligibility for access authorization that
does not require continued oversight.  While conditional grants of
access authorization are within the discretion of the Office of
Security, it is not within my authority under Part 710 to consider
granting this type of security clearance.  Personnel Security
Hearing (Case No. TSO-0184), 29 DOE ¶ 82,818 (2005).  

I recognize that the individual believes that his continued
participation in AA ensures that he will not relapse as he did after
the 1995 DWI, when he did not commit to the AA program.  I believe
that his participation has been important and is significant, but
I am persuaded by the DOE consultant psychiatrist’s view that the
21-month period is not adequate.  In this regard, I note that it is
quite common in cases involving alcohol dependence to require an
individual to demonstrate two years of abstinence and AA attendance.
E.g., Personnel Security Hearing (Case No. TSO-0142), 29 DOE ¶
82,788 (2005).  The individual in this case has not even
demonstrated abstinence and AA participation at the 24 month level.
Moreover, the fact that he has had a serious relapse in the past
after a long period of abstinence is another reason supporting my
finding that the 21-month period is inadequate in this case.  

Based on the above considerations, I find that the individual has
also not resolved the Criterion H and Criterion L concerns set out
in the notification letter.  
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V.  CONCLUSION

As the foregoing indicates, the individual has not resolved the
Criterion J, H and L security concerns cited in the notification
letter.  It is therefore my decision that restoring this
individual’s access authorization is not appropriate at this time.

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: November 3, 2005
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Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 27, 2005 
 
Case Number:  TSO-0254 
 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter “the Individual”) for 
continued access authorization.  This decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” Under these regulations, an individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.” 10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Department of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent 
with the interests of national security” test indicates that “security-clearance determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th 
Cir. 1990) (strong presumption against the issuance of a security clearance).   
 
If a question concerning an individual’s eligibility for an access authorization cannot be resolved, 
the matter is referred to administrative review.  10 C.F.R. § 710.9(c).  The individual has the 
option of obtaining a decision by the manager at the site based on the existing information or 
appearing before a hearing officer.  10 C.F.R. § 710.21(b)(3).  The burden is on the individual to 
present testimony or evidence to demonstrate that he is eligible for access authorization, i.e. that 
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access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
him to have an access authorization. The Individual was arrested for Driving Under the Influence 
(DUI) and Possession of Marijuana in July 2004 after an accident.  He subsequently reported his 
arrest to the local security office (LSO).1  The LSO then conducted a Personnel Security 
Interview (PSI) with the Individual in September 2004 to inquire about the Individual’s recent 
arrest. Because the security concerns were not resolved by the PSI, the Individual was referred to 
a DOE consultant-psychiatrist (the Psychiatrist) for an evaluation concerning his alcohol 
consumption. The Psychiatrist interviewed the Individual and, in December 2004, issued a 
psychiatric evaluation report. 
 
In his December 2004 report, the Psychiatrist determined that the Individual suffered from 
Alcohol Abuse (in early full remission) and had used alcohol habitually to excess. Ex. 12 at 9. 
The Psychiatrist indicated that the Individual’s problem with alcohol was a condition which 
caused or may cause a significant defect in judgment or reliability. Id.at 10. The Psychiatrist did 
not believe that the Individual suffered from any type of non-alcohol substance abuse or 
dependency. Id. The Psychiatrist stated in his report that to show adequate evidence of 
reformation or rehabilitation from his alcohol problem, the Individual could complete one of a 
number of specified options: (1) attendance at Alcoholics Anonymous (AA)  for a minimum of 
100 hours with a sponsor with two years of abstinence from consuming alcohol; (2) complete a 
professionally-led alcohol abuse treatment program (consisting of a minimum of 50 hours) that 
includes an “aftercare” component plus two years of abstinence or (3) abstain from alcohol for a 
period of three years in the absence of any treatment program outlined above. Id. at 9-10.   
 
In May 2005, the DOE informed the Individual that the Psychiatrist’s report, taken together with 
the Individual’s 2004 DUI arrest and other alcohol-related traffic arrests, constituted derogatory 
information that created a substantial doubt as to the Individual’s continued eligibility for an 
access authorization under 10 C.F.R. § 710.8(h) and (j)  (Criteria H and J).  May 2005 Letter 
from Manager, Personnel Security Division, to Individual (Notification Letter). The DOE also 
cited the Individual’s July 2004 arrest for Possession of Marijuana as derogatory information 
under 10 C.F.R. § 710.8(k) (Criterion K).  Upon receipt of the Notification Letter, the Individual 
requested a hearing in this matter.  The DOE forwarded the request to the Office of Hearings and 
Appeals (OHA).  The OHA Director appointed me to serve as the hearing officer.   
 
A hearing was held in this matter.  At the hearing, the Individual was represented by counsel.  
The Individual offered his own testimony, as well as that of his spouse.  The local DOE office 
presented one witness, the Psychiatrist.  
                                                 
1 In addition to the 2004 arrest, the record also indicates that the Individual had been arrested in 1989 and 1990 for 
various alcohol-related offenses.  See DOE Exhibit (Ex.) 28 at 6-7, 11; Ex. 27 at 8-10 . 
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III. THE HEARING 

 
The Individual did not dispute the matters giving rise to the Notification Letter.  He contends that 
the security concerns raised by his alcohol abuse and his arrest for possession of marijuana have 
been mitigated by his rehabilitation from his alcohol problem and the fact that he has never used 
marijuana or other illegal drugs.  
 
A. The Individual’s Wife  
 
The Individual’s wife testified that she had been married to the Individual for 33 years. Hearing 
Transcript (Tr.) at 48. Before June 2004 the Individual would go out by himself once or twice a 
month on weekends and become intoxicated. Tr. at 48-49.  During this time she would express 
her disapproval of the Individual consuming alcohol and driving. Tr. at 49. After the 2004 arrest 
she urged him to stop “drinking and driving.” Tr. at 49. The Individual then made a commitment 
to her to stop consuming alcohol totally.  Later, the Individual told her “he knew it wasn't  any 
good for him, and he knew that if he kept on  drinking and driving, he'd get caught again, that he 
would lose his job, and he didn't want to do that.” 2 Tr. at 50-51. Since this conversation, the 
Individual’s wife has not seen him consume alcohol or detected the odor of alcohol on him. Tr. 
at 51.  With regard to marijuana usage, the Individual’s wife had not detected anything that 
would indicate that the Individual had ever smoked marijuana or tobacco since June 2004. Tr. at 
52.  
 
The Individual’s wife testified that after the Individual made the decision to stop consuming 
alcohol, he had been to clubs where alcohol had been served approximately eight or nine times 
but she had never observed any evidence that he had consumed alcohol on any of those 
occasions. 3 Tr. at 53.  She also noted that since the Individual has ceased consuming alcohol, he 
has spent more time at home and has been going to church more regularly. Tr. at 61. 
 
B.  The Individual 
 
The Individual testified concerning his arrest in July 2004. On the night of that arrest he “was out 
drinking, and I guess I had a little too much to drink, and I started to go home, and I got to my 
car, and I just kind of blanked out.” Tr. at 11, 29. As a result, he had an accident where his 
automobile had pushed itself into a number of other automobiles in a parking lot. Tr. at 11, 27-
28. He was then arrested for Driving Under the Influence and for possession of marijuana. Tr. at 
12. The charge was ultimately reduced to improper lane use. Tr. at 12. As part of an agreement 

                                                 
2 The Individual’s wife indicates that the discussion leading to the Individual’s decision to cease consuming alcohol 
occurred after his accident and arrest in June 2004. However, the records indicate that the arrest was in late July 
2004. See DOE Ex. 15 (incident report concerning 2004 arrest). Consequently I believe that this conversation 
actually occurred in July or August of 2004.  
3 When the Individual’s wife asked him why he was going to the clubs, the Individual told her he was going “just to 
socialize a little.” Tr. at 54. 
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made with the court concerning this charge, the Individual agreed to complete the Substance 
Abuse Traffic Offender Program. Tr. at 12. As part of that program, the Individual went to a 
facility to be evaluated and was then assigned a mid-level component of that program -  the 
Weekend Intervention Program. Tr. at 14-15.  The Individual completed that program in 
September 2004. Tr. at 13; Individual Exhibit (Ind. Ex.) B. Additionally, the Individual was 
required to attend a victim impact panel where people gave presentations on how their lives have 
been impacted by drunk-driving accidents. Tr. at 18. The Individual also completed 10.25 hours 
of community service. Tr. at 19-20. 
 
The Individual testified that he stopped consuming alcoholic beverages in July 2004. Tr. at 20. 
Further, his intention is to never consume alcoholic beverages. Tr. at  21. However, when asked 
whether he ever had a alcohol problem the Individual answered, “[n]ot really, but I guess you 
could say I have . . . . Well, I guess so, yeah, if I think about it somewhat.” Tr. at 23. The 
Individual denied having urges to consume alcohol since his abstinence from 2004. Tr. at 31. 
Occasionally he will go to locations where alcohol is served but has not consumed any alcohol. 
Tr. at  31. 
 
The Individual provided the following explanation concerning his possession of marijuana at the 
accident. “[W]hen I first came to the club and I was getting out of my car, I saw a piece of paper 
on the ground and picked it up, and it had a little piece of marijuana in there, in the side.” 4 Tr. at  
29. After picking up the marijuana cigarette he then placed it in his sock. Tr. at 30. When he first 
picked up the cigarette he did not know it was marijuana but after examining the cigarette he 
knew it contained marijuana. Tr. at 30. He does not recall why he kept the marijuana cigarette 
which was then found by the police when he was arrested. Tr. at 30. When asked if he was trying 
to conceal the marijuana by putting it in his sock, he answered “I can't say. I smoked cigarettes 
sometimes -- I'm not a cigarette smoker, but I smoke a cigarette sometimes when I would drink, 
and I always hid the cigarette package in my pocket (sic) sometimes, and I guess I'm just saying I 
used it to put it in there.” Tr. at 46.  The Individual denied ever having used any type of illegal 
drug. Tr. at 35-36, 43. 
 
C.  The Psychiatrist 
 
The Psychiatrist gave his testimony after listening to all of the other testimony at the hearing. He 
commended the Individual for abstaining from alcohol for a year and a half at the time of the 
hearing. Tr. at 68. When asked about the Individual’s realization that he had consumed too much 
alcohol during the July incident, the Psychiatrist remarked  

 
Again, a year-and-a-half of abstinence is the overriding accomplishment, yet still 
today when asked what happened on July . . . , Mr. Jones said, and I quote, "I 
guess I had too much to drink," end quote, and the key word is "guess," because, 
in my view, there is no question that on July 24th that Mr. Jones had too much to 

                                                 
4 In a 2004 Personnel Security Interview (PSI), the individual identified the marijuana as a “half a joint” and guessed 
that it was approximately one to one and a half inches long. DOE Ex. 27 at  28. 
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drink, and I don't think I would go that far out on a limb to say way too much to 
drink, based on hitting seven cars and running up expenses approaching over 
$2,000 worth of damages and registering a blood alcohol level of 0.12. 

 
Tr. at 69.  When asked if he thought that the Individual understood that he has an alcohol 
problem, the Psychiatrist testified,  
 

I hope he does. His wife's support is another plus. She understands, I believe, and 
hopefully both understand the impact upon their lives of drinking again. What's of 
concern is that the further out one gets in sobriety, not drinking at all, the more lax 
the tendency is to think, "Well, one beer is not going to be a problem," and it can 
be. 

 
Tr. at 70.  Nevertheless, the Psychiatrist, based on the Individual’s current period of abstinence, 
believed that the Individual has shown adequate evidence of reformation and rehabilitation. The 
Psychiatrist reaffirmed this opinion despite the fact that in his report he had recommended a 
period of abstinence of three years in the absence of treatment. Tr. at 75-76. The Psychiatrist 
admitted that the Individual’s chances for long-term abstinence are reduced in the absence of a 
treatment program but thought that the Individual’s strong will power and the support of the 
Individual’s wife made the chances good that he would be able to maintain his abstinence over 
the long term. Tr. at 75. The Psychiatrist also pointed out as positive factors that the Individual 
has been able to go to clubs without consuming alcohol and that his social activities have shifted 
more to church activities. Tr. at 81. When asked to estimate the chances for the Individual 
relapsing the Psychiatrist noted studies that indicate that people who have two DUI arrests have a 
90 percent chance of having a life-long alcohol problem but that his current period of abstinence 
“goes a long way towards putting him in the ten percent [that will not have a life-long problem 
with alcohol or will relapse].” Tr. at 76; see Tr. at 78. The Psychiatrist further elaborated, 
testifying that he thought that it was “more likely than not” that the Individual was in the ten 
percent of people who would not relapse. Tr. at 79. 
 
With regard to the Individual’s arrest for possession of marijuana, the Psychiatrist indicated that 
he thought that the incident amounted to a temporary lapse in judgment. Tr. at 80. Based on his 
review of the Individual’s employment random drug tests and the fact that marijuana has a long 
half-life and stays detectable in the body for a long time, he concluded that the Individual did not 
smoke marijuana or use other illegal drugs.5 Tr. at  79-80.  
 

IV. STANDARD OF REVIEW 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been received and a 
                                                 
5 The Individual’s random drug tests are described in the Psychiatrist’s report and were all negative. See Ex. 12 at 
30-31. 
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question concerning an individual’s eligibility to hold an access authorization has been raised, 
the burden shifts to the individual to prove that “the grant or restoration of access authorization 
to the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  See 10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In considering derogatory information, the DOE considers 
various factors including the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  10 C.F.R. § 710.7(c).  The ultimate decision concerning 
eligibility is a comprehensive, common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  
 

V. ANALYSIS 
 
A. Security Concerns   
 
The derogatory information concerning Criteria H and J centers on the Individual’s alcohol 
problem.  Criterion H concerns conduct tending to show that the Individual has “an illness or 
mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical  
psychologist,  causes or  may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J concerns conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 
10 C.F.R. § 710.8(j).  Criterion K references information that indicates that a person has 
“trafficked in, sold, transferred, possessed, used, or experimented with a drug . . . listed in the 
Schedule of Controlled Substances . . . . (such as marijuana, cocaine, amphetamines, 
barbiturates, narcotics, etc.) except as prescribed or administered by a physician . . . .” 10 C.F.R. 
§ 710.8(k).  
 
It is beyond dispute that an individual suffering from an alcohol problem raises security 
concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0243, 27 DOE ¶ 82,808 (2002).    
Given the Psychiatrist’s finding that the Individual suffered from alcohol abuse, the local 
security office had more than sufficient grounds to invoke Criteria H and J.  With regard to 
Criterion K, the record is undisputed that the Individual was arrested for possession of marijuana 
and has admitted to possessing marijuana. This incident involving an illegal drug raises 
significant security concerns. See generally Personnel Security Hearing (Case No. VSO-0503), 
28 DOE ¶ 82,868 (2002)  Thus, the only issue remaining is whether these security concerns have 
been resolved. 
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B. Mitigating Factors 
 
 1. Alcohol Abuse 
 
The Individual has provided evidence that indicates that his last use of alcohol occurred in July 
2004. Further, the Psychiatrist has provided expert testimony giving his opinion that the 
Individual has shown adequate evidence of rehabilitation and reformation. However, an expert’s 
finding that a person has shown adequate evidence of rehabilitation and reformation from an 
alcohol problem is not in itself solely determinative as to whether the associated security 
concerns have been resolved. Personnel Security Hearing, Case No. TSO-0209, slip op. at 6-7 
(May 15, 2006) (“the determination as to whether [medical] evidence is “adequate” to warrant 
the restoration of a security clearance is one to be made by DOE officials, including the hearing 
officer, not by a consultant psychiatrist.”). A key component in the determination of whether the 
Individual has mitigated the security concerns raised by his alcohol problem is an assessment of 
the likelihood that the individual will relapse and again become a security vulnerability.  
 
When asked his opinion as to the probability that the Individual would not relapse, the 
Psychiatrist testified that it was “more likely than not.” On the surface this would indicate that 
the Individual’s chance of relapsing, in the worst case, would be approximately 49 percent. Other 
facts of this case cause me grave concern about the long-term risk of relapse for the Individual. 
First, I do not think the Individual has fully accepted the fact that he had an alcohol problem.  
His answer in reply to a question as to whether he believed he had an alcohol problem is 
illustrative of my concern: “[N]ot really, but I guess you could say I have . . . . Well, I guess so, 
yeah, if I think about it somewhat.” Tr. at 23. A person who does not fully accept his alcohol 
problem is not in a good position to recognize when he is in danger of relapsing. Second, the 
Individual has not sought any type of treatment for his alcohol problem other than self-control. 
The classes he attended pursuant to his July 2004 arrest did not seem to be aimed at treatment 
and were apparently required of the Individual by the court. Third, the Individual’s alcohol abuse 
problem seems to be of significant duration as evidenced by the earlier arrests for DUI in 1989 
and 1990. Lastly, despite the support the Individual has received from his wife, there appears to 
be no evidence that the Individual has a support system, outside of his wife, that could help him 
in the future to avoid alcohol. I have weighed this against the Individual’s significant time of 
abstinence, the support he gets from his wife, the changes he has made in his life and the 
testimony of the Psychiatrist. Given the above evidence, I do not think the security concerns 
have been mitigated despite the Individual’s current evidence of rehabilitation from his alcohol 
abuse. In my judgment, the risk of relapse, given the Individual’s current progress, is high 
enough that I cannot conclude that the security concerns are sufficiently mitigated. 
 
 2.  Marijuana Possession Arrest 
 
There is no evidence before me that indicates that the Individual has used marijuana. 
Nevertheless, assuming the Individual’s account is accurate, the Individual’s picking up and 
retaining a marijuana cigarette showed incredibly poor judgment.  By keeping the marijuana, he 



 -8-

voluntarily violated federal law and Department of Energy policy against involvement with 
illegal drugs. It is also worrisome that the Individual chose to place the marijuana in his sock. 
Keeping the cigarette in his sock would be consistent with an attempt to conceal the fact that he 
had it in his possession. The explanation offered at the hearing – that he used to keep his tobacco 
cigarettes in the same location – was not offered at the time of the September 2004 PSI. 
Nevertheless, I judge the Individual’s testimony on this issue to be credible. Further, there seems 
to be no other evidence of involvement with marijuana prior to or since the accident. As such, 
this seems to be a single incident of poor judgment. Given the solitary nature of this incident and 
the fact the Individual does not appear to be a user or seller of marijuana, I find that the security 
concern concerning the marijuana arrest has been resolved.     
  

VI. CONCLUSION 
 
As explained above, I find that the security concerns related to the Individual’s prior history of 
alcohol misuse (Criteria H and J derogatory information) have not been mitigated.  I do find 
however that the marijuana arrest concern (Criterion K derogatory information) has been 
mitigated.  In light of the unresolved Criteria H and J concerns, I cannot conclude that restoring 
the Individual’s access authorization “would not endanger the common  defense and security and  
would  be clearly  consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  Consequently, 
the Individual’s access authorization should not be restored.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: June 20, 2006 
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*  The original of this document contains information which is subject to withholding from disclosure 
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                                                                February 3, 2006 
 
         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 27, 2005 
 
Case Number:  TSO-0255 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxxxx (hereinafter "the individual") for 
continued access authorization.  The regulations governing the individual's eligibility are set forth at 10 
C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material."  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the individual should be granted an access authorization.  For the 
reasons detailed below, it is my decision that the individual should not be granted an access authorization.   
 
      I. BACKGROUND 

 
On June 17, 2005 the DOE issued a notification letter indicating that the individual was arrested four times 
for driving under the influence of alcohol (DUI).  The last two arrests were in 1998.  The notification letter 
further indicated that the individual was evaluated by a DOE consulting psychiatrist.  The consulting 
psychiatrist’s November 25, 2004 report, DOE Exhibit No. 15, stated that the individual suffers from 
alcohol abuse.  The notification letter concludes that the diagnosis of alcohol abuse raises a security 
concern under 10 C.F.R. §710.8(j) (Criterion J).   
 
In the notification letter, the Manager informed the individual that he was entitled to a hearing before a 
hearing officer in order to respond to the information contained in the notification letter.  The individual 
requested a hearing.  I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. 
§ 710.25(e) and (g), I convened a hearing in this matter (the hearing). 
 
The individual raised three factors that he believes mitigate the DOE security concern and should provide a 
basis for granting him an access authorization.  First, he indicated that he has reduced his consumption of 
alcohol and he believes his current level of alcohol does not present a security concern.  Transcript of 
Hearing (Tr.) at 8.  Second, he indicated a willingness to follow any rehabilitation and monitoring program 
specified by the DOE. Tr. at 7.  Finally,  he has been employed by the DOE for three years and his job 
performance has always been good. Tr. at 7.  



 - 2 - 
 
 
 
 
The individual testified on his own behalf.  He also called his wife and a union official to testify.  The 
DOE called the DOE consulting psychologist.1     
 
 II. HEARING 
 
A. The DOE Consulting Psychologist 
 
The DOE consulting psychologist testified that the individual has a family history of alcohol misuse and 
that the individual started drinking when he was 14 years old.   Tr. at 14.  She testified that the individual 
told her that he currently consumes three or four beers a night on the week end and one or two beers after 
work during the week.  Tr. at 15.  She believes that his reported level of alcohol use is excessive.  She 
testified that the National Institute of Health’s definition of excessive for men is consuming more than “14 
drinks per week, or more than four drinks in a single day, at least once a month.”  Tr. at 16.  She also 
testified that the individual prefers to drink alone and that an individual drinking alone is less likely to 
regulate the amount of alcohol which he consumes.  Tr. at 17.   
 
The DOE consulting psychologist testified that the individual’s two DUI arrests in 1998,2  his consumption 
of alcohol at the age of 14 and his reported level of alcohol use indicates that the individual suffers from 
alcohol abuse.  Tr. at 29.   The DOE consulting psychologist testified that she does not believe the 
individual is rehabilitated or reformed.  Tr. at 35.  She believes that in order to demonstrate rehabilitation, 
the individual should abstain from alcohol for two years and participate in a treatment program.3 Tr. at 35. 
 
B.  The Individual  
 
The individual indicated that he agrees with the DOE consulting psychologist diagnosis of alcohol abuse.  
Tr. at 39 & 70.     He testified that he has taken steps to reduce his consumption of alcohol.  Tr. at 74.  He 
stated that in the last week he had three or four beers on Sunday and he had a “couple of beers” twice 
during the week.  Tr. at 80.  He indicated that he intends to continue to reduce his consumption of alcohol 

                                                 
1 Due to health problems, the DOE consulting psychiatrist was unavailable for the hearing.  Therefore, 
after I was appointed the hearing officer the individual was examined by a DOE consulting psychologist.  
Her September 20, 2005 report made findings of problems with alcohol that were similar to the report of 
the DOE consulting psychiatrist.  Her report also diagnosed the individual as suffering from alcohol abuse. 
 DOE exhibit #6. 
 
2 The individual testified that he believes he has only received three DUIs.  He testified that two of the 
DUIs were in 1998 and one was in 1992.  Tr. at 32 and 33.   
 
3 At the Hearing the individual submitted laboratory blood test results dated July 15, 2005.  Individual’s 
Exhibit No. 1.  He asked the DOE consulting psychologist whether those laboratory results included liver 
enzyme tests.  She testified that she was unable to find any liver enzyme levels in the test results.   Tr. at 
45.   
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to the point of total abstinence.  Tr. at 87. The individual is not currently participating in any type of 
rehabilitation program.  Tr. at 91.  
 
The individual also testified that since receiving the DUIs in 1998 he has never driven after he has 
consumed alcohol.  Tr. at 84.  Further he stated that he has never gone to work while under the influence of 
alcohol, nor has he ever gone to work with a hang over.  Tr. at 85.  Finally, he has worked for a DOE 
contractor for three years without any performance problems.  Tr. at 7.      
 
C.  The Individual’s Wife 
 
The individual wife testified that she and the individual have been married for 36 years and that they have 
three children.  Tr. at 47.  During most of her husband’s non-work hours, she and her husband are together 
at home.  Tr. at 48.  The individual’s wife testified that she does not consume alcohol and that the 
individual consumes one or two beers every other day during the week.  Tr. at 52.  On the weekend he 
drinks three beers a day.  Tr. at 53.  She testified that he usually drinks with neighbors who visit their home 
or with his daughter who lives in their home.  Tr. at 53.  She testified that the individual’s consumption of 
alcohol has never caused any problems in their marriage.  Tr. at 50.   
 
The individual’s wife testified that after his 1998 arrests for DUI, she and the individual discussed his 
alcohol use.  They concluded that he had to stop getting into trouble.  After those discussions the 
individual reduced his consumption of alcohol and completely stopped driving after he had consumed any 
alcohol.  Tr. at 51.  The individual has had no legal or work related problems with alcohol since 1998.  Tr. 
at 49. 
 
She summarized by indicating that the individual has committed to reducing his consumption of alcohol 
and that he currently is doing very well.  Tr. at 56.   
 
D.  Union Official 
 
The union official testified that he has known the individual for 12 years.  Tr. at 63.  He testified that he 
sees the individual once a month. Tr. at 64.  He and the individual have worked together on political 
campaigns, charitable project and union activities.  Tr. at 63.  He testified that he has never seen the 
individual consume alcohol.  Tr. at 64.      
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
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burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
The individual testified that he agrees with the diagnosis of the DOE consulting psychologist.  I also agree 
that her diagnosis is correct.  Therefore, it is my role in this case to review the testimony and documents 
presented by the individual to determine whether the individual has mitigated the Criterion J security 
concern.    
 
Mitigation of a Criterion J security concern is usually based on a showing or rehabilitation or reformation. 
The DOE consulting psychologist testified that in order for this individual to demonstrate rehabilitation she 
believes that he should demonstrate two years of sobriety, participate in alcoholic anonymous (AA) and 
complete a treatment program.  The two year period of sobriety is somewhat longer than the one year 
normally recommended for rehabilitation from a diagnosis of alcohol abuse.  However, the consulting  
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psychologist pointed out that the individual has a long history of excessive use of alcohol and he started 
drinking at a very young age (14).  She believes both factors indicate a longer period of abstinence is 
necessary in order to demonstrate rehabilitation.   
 
In order to establish rehabilitation, an individual is usually expected to follow a regime including 
abstinence and other rehabilitation efforts.  Most individuals participate in a 12-step program such as AA 
and perhaps some one-on-one counseling or therapy.  The individual here has admittedly not taken this 
path.  However he offers three factors to support his position that the security concern regarding his 
alcohol use has been resolved.   
 
First, the individual does not believe that he needs to completely abstain from alcohol use in order to 
resolve the DOE concern related to his abuse of alcohol.  Tr. at 87.     He believes that the DOE has a 
security concern if an individual drinks excessively.  He believes that the definition of excessive 
consumption of alcohol is the one provided by the DOE consulting psychologist - a male who drinks more 
that 14 alcoholic drinks per week or more than 4 alcoholic drinks in a day.  Tr. at 71.  He testified that he 
currently consumes 10 to 12 alcoholic drinks in a week.  Tr. at 82.   Since his consumption of alcohol is 
below the excessive level he believes he should be considered within DOE “guidelines” for the use of 
alcohol.   
 
The diagnosis of alcohol abuse indicates a serious problem.  I do not believe that a demonstration that the 
individual has consumed alcohol moderately for a year resolves the DOE security concern.  In any event, 
the individual has failed to provide reasonable support for his testimony and that of his wife that he has 
reduced his level of alcohol consumption and is currently consuming less than 14 alcoholic drinks per 
week. He testified that he consumes alcohol with his family and friends.  However, he failed to provide 
any testimony from family or friends indicating his current level of alcohol consumption.  Therefore, I 
have not been convinced that he does not currently consume alcohol to excess.   
 
The individual’s second mitigating argument is that he would be willing to follow any alcohol treatment 
program specified by the DOE.  My role is to review the actual steps an individual has taken to determine 
whether he has mitigated the DOE security concern.  I must make a determination regarding eligibility for 
access authorization that does not require continued oversight.  While conditional grants of access 
authorization are within the discretion of the Office of Security, it is not within my authority under Part 
710 to consider granting this type of security clearance.  Personnel Security Hearing (Case No. TSO-
0184), 24 DOE ¶ 82,818 (2005).   
 
Finally, the individual believes that the three years he has worked for a DOE contractor without any job 
performance problems should mitigate the DOE security concern.  My consideration here is whether the 
individual is fit to hold a security clearance.  The concern relates to the individual’s consumption of 
alcohol during his off duty hours.  There is no question that unsuitable behavior off the job may well 
present security concerns.  His demonstration of good job performance, while important, is not in and of 
itself sufficient to establish fitness to have an access authorization.  Accordingly, the individual’s good job 
performance is not sufficient to mitigate the Criterion J security concern.  
 
 V. CONCLUSION 
 
I have concluded that the individual has not mitigated the DOE security concerns under Criterion  J of 
10 C.F.R. § 710.8.  In view of the record before me, I am not persuaded that restoring the individual's 
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access authorization would not endanger the common defense and security and would be clearly consistent 
with the national interest.  Accordingly, I find that the individual's access authorization should not be 
restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  February 3, 2006 
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 DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 30, 2005

Case Number: TSO-0256

This Decision considers the eligibility of XXXXXXXX XXXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should not be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and was granted a DOE access authorization in 2000.  In
August 2003, the individual submitted an Incident Report concerning
an arrest for driving while intoxicated (DWI).  In October 2003,
the DOE conducted a Personnel Security Interview with the
individual (the 2003 PSI).  In addition, the individual was
evaluated in November 2004 by a DOE-consultant psychiatrist (the
DOE-consultant psychiatrist), who issued a report containing his
conclusions and observations).  

In May 2005, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this letter, the Manager
states that the individual’s behavior has raised security concerns
under Sections 710.8(j) of the regulations governing eligibility
for access to classified material.  Specifically, with respect to
Criterion (j), the Operations Office finds that the DOE-consultant
psychiatrist diagnosed the individual as meeting the criteria for
Substance Abuse, Alcohol, found in the Diagnostic and Statistical
Manual of the American Psychiatric Association, IVth Edition (DSM-
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IV TR).  The Notification Letter also refers to his August 2003
arrest for DWI with a blood alcohol concentration of .11, and to
the following four alcohol related incidents involving the
individual that he discussed with the DOE at his 2003 PSI:

1.  In about August 2002, he drove after drinking alcohol
at a wedding and believed that he may have been alcohol
impaired;

2.  In September 1997, following a fistfight, he and the
person he fought with were arrested for battery, and the
individual admitted to consuming a couple of beers before
the physical altercation;

3.  In 1985, following an automobile accident, he was
arrested for DWI with a blood alcohol concentration of
0.147; and 

4.  In 1984, the police were called to deal with a
disturbance between the individual and his girlfriend.
The individual acknowledged that the altercation was
alcohol-related.

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter.  As his
initial response to those concerns, the individual asserted that 

I may have been in denial as to the amount of alcohol I
consumed in the past.  I have since taken a more
responsible approach to my behavior by not consuming
alcohol.  I will attend counseling.  I’ve also decided to
work with my family doctor to monitor my health.

Individual’s June 2005 Request for Hearing.

The requested hearing in this matter was convened in September 2005
(hereinafter the “Hearing”).  At the Hearing, the individual did
not contest the DOE-consultant psychiatrist’s diagnosis of alcohol
abuse.  Accordingly, I find that the individual suffers from
alcohol abuse subject to Criterion (j).  The testimony at the
Hearing focused chiefly on the concerns raised by the individual’s
past pattern of alcohol consumption, and on the individual’s
efforts to mitigate those concerns through abstinence from alcohol
and recovery activities.  
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II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
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1/ As indicated by the testimony of the DOE-consultant
psychiatrist (TR at 10) and by his curriculum vitae (DOE
Exhibit 4), he clearly qualifies as an expert witness in the
area of addiction psychiatry.  

913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from seven persons.  The DOE
presented the testimony of the DOE-consultant psychiatrist. 1/  
The individual, who was not represented by counsel, testified and
presented the testimony of a co-worker, a fellow participant and
group leader in Alcoholics Anonymous (AA), a longtime friend who is
now his girlfriend, his mother, and his step father.
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A.  The DOE-Consultant Psychiatrist

The DOE-consultant psychiatrist testified that in late November
2004 he evaluated the individual for alcohol problems.  The DOE-
consultant psychiatrist concluded that the individual met the DSM-
IV TR criteria for Alcohol Abuse.  

At the Hearing, the DOE-consultant psychiatrist testified that he
was concerned about the individual’s history of alcohol-related
legal problems that were summarized in the Notification Letter.  TR
at 14.  He stated that the individual’s two DWI arrests 

Are commonly kind of tips of the iceberg in that for
every DWI it’s estimated that anywhere from one to a
hundred or more times when the person probably has been
driving while impaired by alcohol.

TR at 14-15.  He also testified that two actions taken by the
individual after his second DWI in August 2003 indicated that his
problem with alcohol was persistent and severe.  First, the
individual continued to drink while on probation, even though the
standard probation of one year after a second DWI requires the
person to maintain sobriety.  Second, the individual had triggered
the breath activated interlock mechanism that had been placed on
his car.

He blew a .028 percent [alcohol] one day while trying to
start his car.  That was a concern.  He excused it by
saying it might have been due to mouthwash, but I didn’t
find that credible.

TR at 16.  Finally, the DOE-consultant psychiatrist testified that
at the time of his November 2004 evaluation, the individual had two
abnormally elevated liver enzyme levels which are most commonly
associated with excessive drinking.  He further stated that the
individual had tested negative for hepatitis infection, a condition
which can  produce elevated liver enzyme levels, and that he had
not been taking any medications that could result in these elevated
liver enzyme levels.  TR at 16-17.  

With regard to rehabilitation and reformation, the DOE-consultant
psychiatrist testified that during his November 2004 evaluation,
the individual had told him that his last drink had been on
Thanksgiving Day, about five days earlier.  The individual told him
that his intention was to cut back in his drinking.  The DOE-
consultant psychiatrist concluded that the individual 
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didn’t think he had a problem with alcohol abuse that
needed to be rehabilitated or reformed, and the other
signs of rehabilitation, being in a rehabilitation
program or beginning sobriety, were not there.

TR at 19.  

The DOE-consultant psychiatrist further testified that in his
December 2004 Report, he wrote that for the individual to
demonstrate adequate evidence of rehabilitation, he enter into
outpatient treatment of “moderate intensity.” 

By moderate intensity I mean a treatment regimen such as
Alcoholics Anonymous a few times per week, perhaps with
individual counseling as well, and should include
maintenance of sobriety (abstinence form alcohol).
Duration of such treatment should be for a year or two to
provide adequate evidence of rehabilitation and
reformation.  

DOE-consultant psychiatrist’s December 2004 Report at 10.  At the
Hearing, the DOE-consultant psychiatrist testified that a year of
sobriety combined with outpatient treatment would be an adequate
period of time to demonstrate rehabilitation and reformation.  TR
at 20-21.  

B.  The Individual

The individual began his testimony by stating that he did disagree
with the DOE-consultant psychiatrist’s 2004 Report and with his
initial testimony at the Hearing.  

I respect the [DOE-consultant psychiatrist’s] profession,
and I think he was adequate in his diagnosis.  And I
decided to take the route of abstaining from alcohol and
followed his advice.

TR at 21.  He stated that he did not receive the DOE-consultant
psychiatrist’s 2004 Report until September 2005, but that he had
made the decision to abstain from alcohol before he read the
Report.  TR at 22.  He testified that he has abstained from alcohol
at least since February 2, 2005. TR at 27.  He stated that had
“slowed down a lot” in his drinking following his November 2004
evaluation by the DOE-consultant psychiatrist, and that in early
2005 “I decided to take it very much more seriously than that and
quit.”  TR at 27.  He explained that his decision to quit resulted
from admitting to himself that he was “in denial” about his problem
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with alcohol, and that “I needed to take steps to fix it.”  TR at
27-28.  He stated that he began attending AA in June 2005 after a
co-worker who has been in AA for about twenty years took him to a
meeting.  TR at 29-30.  He stated that he generally attends AA
twice a week, and submitted an attendance sheet that documents that
assertion.  TR at 34 and Individual’s Exhibit One.  He stated that
he is not working the steps of the AA program, and described his AA
participation as

abstaining and being honest, talking about . . . if there
are any issues that come up with the desire to drink, the
spirituality, coming to terms with God, and just not
drinking, . . . reevaluate your life and also try to help
other people if they have a problem.

TR at 31-32.  He stated that he does not have an AA sponsor, and
that he considers his longtime friend and current girlfriend to be
his confidant and advisor on alcohol issues.  TR at 32.

With regard to his current activities, he stated that 

I’ve been doing a lot more hiking.  I still watch a lot
of TV.  I’m spending time with people who don’t drink. My
parents, I live next door to them.  I, as a hobby, raise
horses, and I do a lot of traveling around the state
doing that.  That keeps me busy in the off hours.

TR at 31.  He testified that he no longer goes to bars, and that he
does not have a desire to drink alcohol.  He stated that he and his
girlfriend go to dinner, watch movies, and take casual trips with
other friends who do not drink.  TR at 35-36.  He stated that he
does not keep alcohol in his house.  TR at 37.  

The individual stated that the week before the Hearing, he got a
liver enzyme test done as a means of documenting his sobriety, but
that he had not received the results.  The DOE-consultant
psychiatrist then called the laboratory and was provided with the
test results.  He reported that 

The liver enzyme levels that [the laboratory] obtained,
the AST and ALT, are both normal, within a normal range.
And when I evaluated [the individual], the ALT liver
enzyme level was abnormally elevated.  So the enzyme
levels are consistent with his contention that he’s been
sober for eight months.

TR at 41.
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The individual stated that his current intention with regard to
alcohol is “to stay away from it.”

I feel I’ve made a life decision for now not to drink,
definitely.  I probably won’t ever go back to drinking.
You know, in talking to other people, if you try to drink
again a lot of people just relapse, and I don’t want to
go through that.

TR at 37. 

C.  The Individual’s Coworker

The individual’s coworker testified that she has known the
individual for three years and has worked closely with him all of
that time.  TR at 45-46.  She testified that she has never seen the
individual intoxicated or in a condition where he could not perform
his job.  TR at 47.  She stated that she has never smelled alcohol
on his breath and that he has an excellent attendance record at
work.  TR at 50-51.  She stated that he has a reputation as a hard
worker and a good worker, and that he has received an achievement
award for his job performance.  TR at 47.

She stated that she does not socialize with the individual outside
of the workplace.  She stated that she observed the individual
drink moderately at dinner when they attended a business conference
two years ago.  TR at 48.  She stated that she has not observed the
individual consume alcohol in the last twelve months.  TR at 50. 

D.  The Individual’s AA Group Leader

The individual’s AA group leader testified that he knows the
individual because they have been attending the same AA meetings
for several months.  TR at 52.  

[The individual is] an outspoken guy there at the
meetings, as well as I am.  And after the meetings a
bunch of us hang out and talk, see how everything is
going, and we got to know each other like that.

Id.  The AA group leader stated that the individual is an active
participant in AA meetings, and that he believes from what
individual has shared at the meetings, that he is sincere in
wanting to maintain his sobriety.  TR at 53.  He stated that the
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individual does not have an AA sponsor, and that “probably 85 to 90
percent of the people in there have a sponsor.”  TR at 55.  He
stated that the AA group that he and the individual attend is an
informal group that doesn’t place an emphasis on working the twelve
steps.

What we’ll do is ask the chairperson to pick a topic, or
he’ll open it up to the group, if someone has a burning
desire, and then they’ll pick a topic.  If we have room
at the end of the meeting, we’ll discuss a step or a
principle or something like that.

TR at 58-59.

E.  The Individual’s Mother

The individual’s mother testified that the individual used to drink
occasionally, especially on weekends.  She stated that he now lives
next door to her, that he visits her for dinner on week nights, and
that he stops by on weekends.  

Every single [week] day he comes over to have dinner with
us, and so I see him every day.  On weekends he goes . .
. somewhere to do with horses.  When he comes back he
comes in to talk to me, let me know he’s back.  So for a
fact I know that he has not been drinking.

TR at 60.  She confirmed that he attends AA meetings on Tuesdays
and Fridays.  She testified that the individual had stopped
drinking alcohol by February 2005 because she recalled that he
brought non-alcoholic beer to a family birthday dinner party that
she had in that month.  She stated that he stopped drinking non-
alcoholic beer after he started attending AA meetings in June 2005,
and that now he will drink canned soda pop or water at dinner.  TR
at 64-65.

The individual’s mother testified that the individual’s AA meetings
“are really helping him” and that 

He has indicated to me that he doesn’t want to go back to
drinking, or he doesn’t intend to go back to drinking.

TR at 62. 
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F.  The Individual’s Step-Father

The individual’s step-father testified that four or five nights a
week the individual has dinner with himself and the individual’s
mother.  He stated that the individual stopped drinking alcohol
“possibly a year, seven, eight months ago,” and that since then he
has only observed the individual occasionally consume a non-
alcoholic beer.  TR at 74.  He stated that the individual is “very
committed” to not drinking in the future.  TR at 75.

G.  The Individual’s Girlfriend

The individual’s girlfriend testified that she has known the
individual since high school, and that they have been romantically
involved since July 2005.  She stated that she does not drink
alcohol, and that she knew that the individual consumed alcohol and
occasionally abused it.  TR at 68-69.  She stated that she last saw
him consume alcohol at a Christmas party in December 2004.  TR at
71.  She stated that she did not see the individual from December
2004 until they started dating in July 2005, and that sometime
during this period he stopped drinking.  TR at 70-71.  She stated
that the individual has told her that he enjoys going to AA
meetings and that he’s getting something out of it.  She believes
that the individual is motivated to maintain his sobriety.  TR at
70.  

H.  The DOE-Consultant Psychiatrist’s Additional Testimony

Following the testimony of the other witnesses, the DOE-consultant
psychiatrist testified that the individual had corroborated his
commitment to sobriety and the fact that he’s been able to maintain
it.  TR at 76.  He concluded that the individual had been sober for
eight months and in treatment at AA for three months.  He stated
that the individual was on a trajectory of improving sobriety
beginning with slowing down his drinking after his November 2004
evaluation, beginning sobriety on February 2, 2005, and then
starting AA attendance and giving up non-alcoholic beer in June
2005.  

The testimony of his AA group leader was impressive.
Future steps you would see would be to deepen it by
getting into working the 12 steps.  That’s not required,
but certainly recommended in AA.  Partnering up with a
sponsor, and usually people won’t do that in the
beginning, they need to first check out the different
people that are in the group to see who you would feel
comfortable with as having as your sponsor.  But as far



- 11 -

as future steps that I would be hoping to see would be
that.

TR at 78.  The DOE-consultant psychiatrist concluded that 

Although he has not had a year of rehabilitation or
reformation that I recommended, he looks like he’s made
a good start, and I would date the beginning of his
period of rehabilitation and reformation from February 2,
2005.  And if he can continue it, I guess as of
February 2, 2006, he would have completed what I
basically just recommended in my report.

TR at 79.  The DOE-consultant psychiatrist testified that the
individual needed to complete  a year of sobriety and treatment 

Before I would vouch for him as saying this person is
rehabilitated and I can vouch that there is basically a
low likelihood that problems are going to occur again.
A year will give, first of all, simply more time to
demonstrate that he’s able to do it.  It’s very
difficult.  Also a year puts you through all the
challenges, Christmas, birthdays, the annual things that
come around that can be a challenge.

TR at 78-79.

IV.  ANALYSIS

The individual believes that his eight months of sobriety, his
participation in AA meetings, and his dedication to future
abstinence from alcohol fully mitigate the Criterion (j) security
concerns arising from his diagnosis of alcohol abuse and his
arrests for DWI in 2003 and 1985, and from his other alcohol
related legal problems.  For the reasons stated below, I conclude
that the individual’s arguments and supporting evidence concerning
his rehabilitation from alcohol abuse do not resolve the DOE’s
security concerns as of the date of the Hearing.   

The testimony at the Hearing indicated that the individual has
abstinent from alcohol since February 2, 2005 and has attended AA
meetings approximately twice a week since June 10, 2005.  In the
administrative review process, it is the Hearing Officer who has
the responsibility for forming an opinion as to whether an
individual with alcohol problems has exhibited rehabilitation or
reformation. See 10 C.F.R. § 710.27.  The DOE does not have a set
policy on what constitutes rehabilitation and reformation from
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alcohol diagnoses, but instead makes a case-by-case determination
based on the available evidence.  Hearing Officers properly give a
great deal of deference to the expert opinions of psychiatrists and
other mental health professionals regarding rehabilitation and
reformation. See, e.g., Personnel Security Hearing (Case No.
VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation);
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760
(1995) (finding of no rehabilitation).  At the Hearing, the DOE-
consultant psychiatrist concluded that the individual was making
good progress in his recovery from alcohol abuse but that he needed
to continue his sobriety along with his AA participation until
February 2, 2006, before he could demonstrate rehabilitation and
reformation from his diagnosis of alcohol abuse and his alcohol-
related legal problems.
 
I agree with the DOE-consultant psychiatrist’s conclusions.  My
positive assessment of the individual’s demeanor and of the
evidence presented at the Hearing convince me that the individual
has maintained his sobriety since February 2, 2005, that he has
committed himself to sobriety, that he is actively participating in
AA meetings, and that he has shared his commitment to sobriety with
his parents and his girlfriend.  In addition, the individual has
demonstrated an ability to conduct his social and recreational
activities without alcohol.  These positive developments are all
significant factors which indicate progress towards rehabilitation
and reformation from alcohol abuse.  However, I agree with the DOE-
consultant psychiatrist that the individual must maintain his
sobriety, along with his current AA participation, until
February 2, 2005 before he can be considered reformed and
rehabilitated from alcohol abuse.  The DOE-consultant psychiatrist
believes that a full year of abstinence from alcohol, demonstrating
that the individual can handle the challenges to abstinence posed
by holidays, vacations and other circumstances, is necessary for
the individual to demonstrate that he is at low risk for relapsing
into alcohol abuse.  I find these concerns raised by the DOE-
consultant psychiatrist to be reasonable and persuasive, and I find
that rehabilitation or reformation has not yet occurred.
Accordingly, I believe that it would not be appropriate to restore
the individual’s access authorization at this time.

V. CONCLUSION

For the reasons set forth above, I find that the individual suffers
from alcohol abuse subject to Criterion (j).  Further, I find that
this derogatory information under Criterion (j) has not been
mitigated by sufficient evidence of rehabilitation and reformation
at this time.  Accordingly, after considering all of the relevant



- 13 -

information, favorable or unfavorable, in a comprehensive and
common-sense manner, I conclude that the individual has not yet
demonstrated that granting him access authorization would not
endanger the common defense and would be clearly consistent with
the national interest.  It therefore is my conclusion that the
individual’s access authorization should not be restored. The
individual or the DOE may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: November 28, 2005



An access authorization is an administrative determination that an individual is eligible for access1

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to in this Decision as access authorization or a security clearance. 

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
XXXXXX’s.

     July 31, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      December 27, 2005

Case Number:                      TSO-0257

This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as "the individual")
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.”  The individual’s employer, a Department of Energy (DOE) contractor, requested a1

clearance for the individual. For the reasons set forth below, I conclude that the individual
should not be granted access authorization at this time. 

I.  BACKGROUND

In response to his employer’s request for a security clearance, the local DOE security office
conducted an investigation of the individual. As a part of this investigation, the individual
completed a Questionnaire for National Security Positions (QNSP) in 2002 and was interviewed
by a personnel security specialist in 2003. After this Personnel Security Interview (PSI), the
individual was referred to a local psychiatrist for a DOE-sponsored evaluation. The psychiatrist
(hereinafter referred to as “the DOE psychiatrist”) subsequently submitted a written report to the
local security office setting forth the results of that evaluation. 

After reviewing the information generated by its investigation, the local security office
determined that derogatory information existed that cast into doubt the individual’s eligibility for
a security clearance. They informed the individual of this determination in a letter that set forth
in detail the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer
to this letter as the Notification Letter. The Notification Letter also informed the individual that
he was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The local security office forwarded this
request to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The
DOE introduced 
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24 exhibits into the record of this proceeding and presented the testimony of the DOE
psychiatrist at the hearing. The individual submitted one exhibit and presented the testimony of
four witnesses, in addition to himself. 

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a security clearance. This
information pertains to paragraphs (h), (j), (k) and (l) of the criteria for eligibility for access to
classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  

Under paragraph (j), the DOE alleges that the individual “has been, or is a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or as suffering
from alcohol abuse.” As support for this paragraph, the Letter cites the DOE psychiatrist’s
evaluation, in which he concludes that the individual suffers from Substance Dependence,
Alcohol, with Physiological Dependence, and that there is inadequate evidence of reformation or
rehabilitation. In the Letter, the DOE further alleges that the individual had seven alcohol-related
arrests, including four DWIs, during the period from 1981 through 1998.  

Under paragraph (k), information is derogatory if it indicates that the individual has “sold,
transferred, possessed, used, or experimented with a . . . substance listed in the Schedule of
Controlled Substances established pursuant to section 202 of the Controlled Substances Act of
1970 (such as marijuana, cocaine, amphetamines, . . . etc.)” except as prescribed by a physician
or otherwise authorized by federal law. With regard to this paragraph, the Letter states that the
individual admitted during PSIs conducted in 1992 and 2003, and during his 2004 psychiatric
evaluation that he used marijuana on a weekly basis from 1978 to 1985 and on approximately
eight occasions since 1985, including two usages in the year leading up to his 2004 evaluation.
The individual also admitted that since 1978, he has used hashish and psychoactive mushrooms
on approximately three occasions each and cocaine on four or five occasions, including three
usages in the year prior to his 2004 evaluation.  

The Letter also cites paragraph (h), which defines as derogatory information indicating that a
clearance holder or applicant for access authorization suffers from an “illness or mental
condition which, in the opinion of a psychiatrist . . ., causes or may cause, a significant defect in
judgment or reliability.” 10 C.F.R. § 710.8(h). Pursuant to this paragraph, the Letter refers to the
DOE psychiatrist’s evaluation. As previously stated, he concluded that the individual suffers
from alcohol dependence with inadequate evidence of reformation or rehabilitation. The DOE
psychiatrist also found that the individual suffers from Substance Abuse, Cocaine and Marijuana,
with inadequate evidence of reformation or rehabilitation, and concluded that these illnesses
could cause significant defects in the individual’s judgment and reliability. DOE psychiatrist’s
report at 32 (DOE Exhibit 6). 

Pursuant to paragraph (l), information is derogatory if it indicates that a current or prospective
clearance holder “has engaged in any unusual conduct or is subject to any circumstances which
tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason to believe
that he 



- 3 -

 The 1992 PSI was conducted pursuant to an earlier request for a security clearance on the2

individual’s behalf by another DOE contractor. 

may be subject to pressure, coercion, exploitation or duress which may cause him to act contrary
to the best interests of the national security.” In support of this paragraph, the Letter states that
during PSIs conducted in 1992 and 2003, the individual indicated that he did not intend to use
illegal drugs in the future, and then later admitted that he used illegal drugs subsequent to both of
these interviews. The Letter also cites the individual’s arrests in February 1985 for Criminal2

Damage to Property, Disorderly Conduct and Resisting Arrest and in December 1985 for Simple
Assault and Disturbing the Peace, and his admissions during the 1992 and 2003 PSIs that he has
physically abused his “co-habitant” and verbally abused some of his family members. 

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting the individual a
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting access authorization “will not endanger the common defense and security and
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for a clearance in favor of the national security. 10 C.F.R.
§ 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

After reviewing the entire record in this matter, I find that the DOE has made a proper showing
of derogatory information raising legitimate security concerns under paragraphs (h), (j), (k) and
(l) of the criteria for eligibility for access to classified matter or special nuclear material. At the
hearing, the individual admitted that the information in the Notification Letter concerning
domestic violence and his DWI arrests is accurate. Hearing Transcript (Tr.) at 62. Furthermore,
the individual did not dispute the accuracy of his earlier statements concerning his usage of
illegal drugs. This information formed the basis for the DOE’s invocation of paragraphs (k) and
(l), and part of the factual basis cited in support of paragraph (j). Moreover, the DOE
psychiatrist’s diagnoses, which were largely 
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 As set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text3

Revision. The DOE psychiatrist testified that the presence of three of these criteria during a 12
month period is needed for a diagnosis of Substance Dependence, Alcohol. Tr. at 90.   

unrebutted at the hearing, adequately support paragraph (h) and provide a further basis for the
invocation of paragraphs (j) and (k). 

At the hearing, the individual attempted to show, through his own testimony and that of his
mother, his pastor and two supervisors, that he is an honest and reliable person who no longer
suffers from alcohol dependence or marijuana or cocaine abuse. However, after weighing this
testimony against the testimony of the DOE psychiatrist and the other information presented by
the DOE, I conclude that the individual has failed to adequately address the security concerns
raised in the Notification Letter.
  
A. PARAGRAPHS (H), (J) and (K) 

At the hearing, the individual testified that in prior years, he had a drinking problem, Tr. at 66,
67, 70, but not as of the date of the hearing. Tr. at 73. During the period that he was drinking
heavily, he indicated that he had driven “hundreds of times” after consuming three to four beers
over a period of one to three hours. Tr. at 62-63. When asked whether he had ever drank more
than this and then driven, he replied “In the past, yes. That’s where I got my DWIs. In the
present, no.” Tr. at 63. During the period from 1992 to 1998, he said that he would, at times,
drink nothing at all, and then at other times, drink anywhere from a 12-pack to a case of beer
during a weekend. Id. For about a year after his son was murdered in 1998, he drank anywhere
from seven or eight beers to almost a case of beer a day, becoming intoxicated every day. DOE
psychiatrist’s report at 24, Tr. at 66. The individual eventually entered into a substance abuse
treatment program, and reduced his consumption significantly. Tr. at 66. Until quitting alcohol
approximately three months prior to the hearing, he was consuming an average of six to 12 beers
per weekend. Tr. at 70. He testified that he intends to completely abstain from future alcohol and
illegal drug use. 

The individual has periodically received treatment for his alcohol dependence and substance
abuse. He testified that in 2000, he participated in weekly counseling sessions for approximately
10 weeks, during which he addressed issues regarding the loss of his son and his alcohol and
drug usage. Tr. at 67. He also attended Alcoholics Anonymous (AA) on a weekly basis for
approximately three months, while continuing to consume alcohol. Tr. at 68-69. He returned to
AA approximately one year ago, attending two meetings a week for three months. Again,
however, he continued to drink. Tr. at 69. Finally, in September 2005, he completed a four week
outpatient program at a local facility. Individual’s Exhibit A. He testified that he has not
consumed alcohol since then and has not used illegal drugs for approximately one year. Tr. at 74,
79.          

After observing the testimony of the individual and all of his witnesses, the DOE psychiatrist
testified. He initially observed that he had previously evaluated the individual in 1992 for the
DOE, and had concluded that he suffered from “alcohol dependence, severe and active.” Tr. at
87. The DOE psychiatrist then discussed his 2004 evaluation of the individual, stating that
during the early ‘90s, he met three of the seven criteria for alcohol dependence and that in 2000,
the individual satisfied five of these criteria.  Tr. at 90. He added that the individual was still3

drinking at the time 
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 Despite having been diagnosed as alcohol dependent on at least two occasions, when asked4

whether he felt he had ever had an alcohol problem, the individual replied, “I wouldn’t say I’ve had
an alcohol problem, but I’d say the alcohol has . . . been a problem in my life, yes.” Tr. at 73.

of the 2004 evaluation. Id. The DOE psychiatrist further concluded that the individual was a user
of alcohol habitually to excess “from at least the 1970s to 1992, and then again from 1998 to
2000, . . . and . . . when I evaluated him in 2004.” Tr. at 91. At that time, he opined that, in order
to show adequate evidence of rehabilitation or reformation, the individual would have to (i)
produce evidence of attendance at AA for a minimum of 100 hours, with a sponsor, at least once
a week for a minimum of one year, and then be completely abstinent from alcohol and all illegal
drugs for an additional year, or (ii) complete a professionally-run substance abuse program and
then be abstinent for one and one-half years after the conclusion of that program, or (iii) if no
therapy is obtained, be completely abstinent from alcohol and illegal drugs for three years. Tr. at
93-94. 

The DOE psychiatrist further testified that his diagnoses of Substance Abuse, Marijuana and
Cocaine, were based on the individual’s repeated usages of those drugs while employed by a
DOE contractor, despite that contractor’s policy prohibiting illegal drug use by its employees.
Tr. at 96. The DOE psychiatrist’s recommendations for rehabilitation or reformation from
marijuana and cocaine abuse were identical to those that he made for alcohol dependence. Tr. at
98.

After considering all of the evidence produced by the individual, the DOE psychiatrist concluded
that he was still not exhibiting adequate evidence of rehabilitation or reformation from either
alcohol dependence or substance abuse. Specifically, he found that the individual had not been
abstinent from alcohol or illegal drugs for a sufficient period of time to prove reformation or
rehabilitation. Tr. at 95, 98-99. 

I agree with the DOE psychiatrist that the individual is not demonstrating adequate evidence of
reformation or rehabilitation. Like the DOE psychiatrist, I find the individual’s three month
period of abstinence to be insufficient to demonstrate a long-term commitment to sobriety.
Moreover, I am concerned about the apparent absence of an after-care component to the drug
and alcohol program that the individual participated in in September 2005. Despite the
individual’s long-standing problems with alcohol dependence and his relatively short period of
abstinence, the individual is currently not participating in AA or any other substance abuse
program. Tr. at 82. Finally, I am not convinced that the individual fully appreciates the gravity of
his condition. When asked at the hearing if he felt he currently had “an alcohol problem,” he
replied in the negative. Tr. at 73. While this answer could be based on his three months of
abstinence, his failure to seek ongoing treatment and his somewhat equivocal response
concerning whether he had ever had an alcohol problem lead me to believe that he is
underestimating the tenacity of his alcohol dependence.  For these reasons, I conclude that the4

DOE’s security concerns under paragraphs (h), (j) and (k) remain unresolved.

B. PARAGRAPH (L)

Much of the testimony provided at the hearing by the individual’s witnesses focused on the
individual’s character and honesty. Essentially, they testified that he is a reliable and trustworthy
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person who will often go out of his way to help others. Tr. at 9-59. In general, I found this
testimony to be credible and entitled to some weight. Moreover, although I cannot ignore the
incidents of dishonest or illegal behavior cited in the Notification Letter, I note that all of them
were either preceded by, or connected to, the individual’s usage of alcohol and illegal drugs. It
therefore appears that the individual’s behavior, judgement and reliability tend to deteriorate
significantly after drug or alcohol use. Consequently, I am concerned that if the individual
resumes using alcohol or illegal drugs, he will be prone to further acts of illegality or dishonesty,
and for the reasons set forth in section A. above, I conclude that his chances of suffering a
relapse are unacceptably high. I find that the individual has failed to adequately address the
DOE’s security concerns under paragraph (l). 

V. CONCLUSION

Based on the factors discussed above, I find that the individual has failed to adequately address
the security concerns set forth in the Notification Letter. Accordingly, I conclude that he has not
demonstrated that granting him a clearance would not endanger the common defense and would
be clearly consistent with the national interest. Accordingly, the individual should not be granted
access authorization at this time. The individual may seek review of this Decision by an Appeal
Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: July 31, 2006
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This decision concerns the eligibility of XXX XXXXX XXXXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  This decision considers whether, on the basis of the evidence in 
this proceeding, the Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual who has been diagnosed with Alcohol Abuse.  The 
Individual does not dispute this diagnosis.  Instead, the Individual asserts that he has mitigated 
the security concerns raised by his Alcohol Abuse.  Transcript of Hearing, Case Number TSO-
0259 (Tr.) at 4-5.   
 
The events leading to this proceeding began when the Local Security Organization (LSO) 
received information indicating that the Individual had been arrested for Driving While 
Intoxicated (DWI).2  A personnel security interview (PSI) of the Individual was conducted.  The 
Individual was then asked to submit to an examination by a DOE Psychiatrist.  On November 24, 
2004, a DOE Psychiatrist conducted a forensic psychiatric examination of the Individual.  On 
November 30, 2004, the DOE Psychiatrist issued a report in which she stated that the Individual 
met the criteria for alcohol abuse, as set forth in the Diagnostic and Statistical Manual of Mental 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
 
2  The Individual had previously been arrested for Public Intoxication (PI). 
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Disorders IV-TR  (DSM-IV-TR).  DOE Psychiatrist=s Report of Examination at 10-12.  The 
DOE Psychiatrist further opined that the Individual was not sufficiently rehabilitated or reformed 
to resolve the security concerns raised by his Alcohol Abuse.  
 
An administrative review proceeding was initiated. See 10 C.F.R. ' 710.9. The LSO then issued 
a letter notifying the Individual that it possessed information that raised a substantial doubt 
concerning his eligibility for access authorization (the Notification Letter).  The Notification 
letter alleges that the Individual has “. . . been diagnosed by a board-certified psychiatrist . . . as 
suffering from alcohol abuse.”  10 C.F.R. ' 710.8(j) (Criterion J).  The Notification Letter also 
alleges that the Individual has: Aan illness or mental condition of a nature which, in the opinion 
of a psychiatrist . . . causes or may cause, a significant defect in judgment or reliability.@  
10 C.F.R. ' 710.8(h) (Criterion H).3  The Individual filed a request for a hearing. This request 
was forwarded to the Director of the Office of Hearings and Appeals (OHA) who appointed me 
as Hearing Officer.  At the hearing, the LSO presented one witness: the DOE Psychiatrist.  The 
Individual presented six witnesses: his girlfriend (with whom he lives), his step-father, his 
brother, his supervisor, a co-worker who is also a close friend, and his substance abuse counselor 
(the Counselor).  The Individual also testified on his own behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
On April 6, 2003, the Individual was arrested for Public Intoxication.  The Individual reported 
this arrest to the LSO.  On July 8, 2003, at the LSO’s request, a PSI of the Individual was 
conducted. During this PSI, the Individual stated that he intended to refrain from excessive 
                                                 
3  The DOE Psychiatrist testified that Alcohol Abuse is an illness or mental condition that 
“causes or may cause a significant defect in judgment or reliability.”  Tr. at 126. 
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alcohol use in the future.4  Transcript of July 8, 2003 PSI at 23.  In addition the Individual 
enrolled in an Intensive Outpatient Program (IOP) designed for the treatment of alcohol related 
disorders.  A Forensic Psychiatric Evaluation of the Individual was performed by the DOE 
Psychiatrist.  On September 18, 2003, the DOE Psychiatrist issued a report in which she stated 
that she did not find that the Individual had any substance related issues or significant mental 
disorders.  This report resolved the original security concerns raised by the Individual’s April 6, 
2003 arrest for public intoxication, for the time being. 
 
On April 22, 2004, the Individual was arrested for Driving While Intoxicated (DWI).  A second 
PSI of the Individual was conducted on July 1, 2004.  This PSI did not resolve the security 
concerns raised by the Individual’s DWI and Public Intoxication arrests.  Accordingly, the 
Individual was re-examined by the DOE Psychiatrist on November 24, 2004.  In addition to 
conducting this re-examination, the DOE Psychiatrist reviewed selected portions of the 
Individual=s security case file.  On November 30, 2004, the DOE Psychiatrist issued a report in 
which she stated that the Individual met the criteria for Alcohol Abuse as set forth in the DSM-
IV-TR  and further opined that the Individual was not sufficiently rehabilitated or reformed to 
resolve the security concerns raised by his Alcohol Abuse.  DOE Psychiatrist=s Report of 
Examination at 10-12. 
 
The Individual does not dispute the DOE Psychiatrist’s diagnosis of Alcohol Abuse.  A finding 
of derogatory information does not, however, end the evaluation of evidence concerning the 
Individual=s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-
0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-
0154), 26 DOE & 82,794 (1997),  aff=d, Personnel Security Review (Case No. VSA-0154), 
27 DOE & 83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I must 
exercise my common sense judgment in deciding whether the Individual=s access authorization 
should be restored after considering the applicable factors prescribed in 10 C.F.R. ' 710.7(c). 
Therefore, the issue before me is whether the Individual has submitted sufficient evidence of 
rehabilitation or reformation to resolve the security concerns raised by his alcohol abuse.  After 
considering all of the evidence in the record, I find that he has not.  
 
In her Report, the DOE Psychiatrist states: 
 

As adequate evidence of rehabilitation.  [The Individual] could do either one of 
the following: a) Go through a second course of intensive outpatient treatment for 
alcohol abuse and complete aftercare recommendations for a minimum of six 
months, followed by abstinence from alcohol for another six months after 
completion of [an] aftercare program. [or] b) Weekly individual psychotherapy 
for at least three months, followed by at least six months of maintenance 
psychotherapy on a less frequent basis as recommended by a qualified therapist.  

                                                 
4  The Notification Letter, at ¶ C.4, alleges that the Individual verbally committed to refrain from 
using alcohol in the future during this PSI.  However, the transcript of the PSI clearly indicates 
that the Individual only indicated that he intended to refrain from excessive alcohol use.  
Transcript of July 8, 2003 PSI at 23. 
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The individual must be abstinent from alcohol for a minimum of three months 
following nine months of therapy. 

 
*** 

 
a) If the individual participates in any of the rehabilitation requirements above, 
one year of absolute sobriety is evidence of adequate reformation.  b) If the 
individual does not participate in any of the rehabilitation requirements above, 
two years of absolute sobriety is evidence of adequate reformation. 

 
DOE Psychiatrist=s Report at 12 (emphasis in the original).  
 
The Record shows that, at the time of the hearing, the Individual had not (a) completed a second 
course of Intensive Outpatient Treatment for Alcohol Abuse, (b) completed  three months of 
weekly individual psychotherapy, or (c) abstained from using alcohol for a two year period.  
Accordingly, even though the Individual had made important strides towards addressing his 
Alcohol Abuse, he had not yet met the treatment recommendations of the DOE Psychiatrist.  The 
Individual has not presented any compelling evidence or argument showing that the DOE 
Psychiatrist’s treatment recommendations were unreasonable or otherwise flawed.  Therefore the 
remaining question is whether, at the time of the Hearing, the Individual had made enough 
progress in addressing his Alcohol Abuse disorder to merit finding that the Individual is 
rehabilitated or reformed, notwithstanding the terms of the DOE Psychiatrist’s Report. 
 
The Individual has testified that he had attended an Intensive Out-patient Program (IOP) for 
substance abuse at a local hospital.  Tr. at 62-63.  The Individual further testified that he had 
successfully completed the IOP.  Tr. at 63.  The Individual began attending an aftercare program 
in the summer of 2005.  Tr. at 72-73.  The Individual testified that, as a result of attending this 
program, he has observed the negative effect that alcohol can have on some persons’ lives.  Tr. at 
74.  The Individual testified that he was determined to avoid suffering the same fate.  Tr. at 74.  
The Individual testified that he has become educated about “genetic loading” and realizes that he 
is at high risk for substance abuse disorders because both of his parents had substance abuse 
disorders.  Tr. at 77-78, 87.  The Individual testified that he is a better, happier, person because 
of his aftercare program and avoidance of alcohol.  Tr. at 79.  The Individual testified that he has 
mellowed and matured during the past two years.  Tr. at 78-79.  The Individual testified that he 
intends to avoid alcohol use in the future.  Tr. at 77.  The Individual testified that he has a strong 
support system in place, consisting of his girlfriend of three years, as well as his friends, his step-
father and siblings.  Tr. at 85-86.  The Individual now recognizes the need to use his support 
group more extensively.  Tr. at 92.  The Individual testified that he recognizes that alcohol poses 
a threat to him. Tr. at 96.  Most importantly, the Individual convincingly testified that he has 
abstained from using alcohol since his April 22, 2004 DWI.  Tr. at 70-71, 76-77. 
 
The Individual’s step-father, brother, girlfriend, friend and supervisor each testified that the 
Individual has refrained from alcohol use in their presence.  Tr. at 7, 19, 21, 24, 31, 37, 41, 51, 
53-54.  The girlfriend’s testimony on this matter is especially important, because she has lived 
with the Individual for the past three years.  The Individual’s step-father, brother, girlfriend, 
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friend and supervisor each testified that the Individual has matured and mellowed over the past 
two years.  Tr. at 9, 19-20, 22, 24-25, 31-32, 36, 42, 52-53, 55.  Moreover, the Individual’s 
girlfriend, brother and father each provided testimony indicating that the Individual has resolved 
to abstain from future alcohol use.  Tr. at 18-19, 21, 42-43, 50-51. 
 
The Individual also presented the testimony of the Counselor who supervises and implements his 
aftercare program.5  Tr. at 106.  The Counselor testified that the Individual has been attending his 
aftercare program twice a week for three months.  Tr. at 111.  The Aftercare Program is an 
Alcoholics Anonymous-based program geared towards maintaining sobriety and avoiding 
relapse.  Tr. at 109, 113.  Under this program, the Individual participates in group counseling 
sessions.  Tr. at 111-12.  The Counselor believes that, as a result of this program, the Individual 
now has some tools to manage stress.  Tr. at 123.  The Counselor testified that the program is 
benefiting the Individual and opined that the Individual’s risk of relapse is low. Tr. at 115, 117.  
 
The information discussed above shows that the Individual has made considerable progress 
towards reformation and rehabilitation of his Alcohol Abuse disorder.  However, I am of the 
opinion that the Individual is not sufficiently reformed or rehabilitated, at this time, to resolve the 
security concerns arising from his Alcohol Abuse disorder.  This conclusion is based largely 
upon the testimony of the DOE Psychiatrist.  The DOE Psychiatrist was present during the entire 
hearing to observe the testimony of the Individual and each of his witnesses.  After the 
Individual and each of his witnesses had testified, the DOE Psychiatrist was called to testify by 
the DOE.   
 
The DOE Psychiatrist testified correctly that, as of the date of the Hearing, the Individual had not 
yet met the standards for rehabilitation or reformation set forth in her 2004 Report.  Tr. at 127, 
147.  The DOE Psychiatrist was not of the opinion that her original recommendations should be 
changed.  Tr. at 135.  She testified that the Individual had made some positive changes and had 
an improved support system which he is now more willing to use.  Tr. at 133, 135.  However, she 
remains concerned about the Individual’s lack of insight.  Tr. at 130.  As evidence in support of 
her conclusion that the Individual’s insight and understanding are insufficient, the DOE 
Psychiatrist cited the Individual’s testimony that: (1) he did not use alcohol as a stress reliever, 
(2) he does not have a problem with alcohol and (3) alcohol abuse is a moral issue rather than a 
physical illness.  Tr. at 132 and 146.  The DOE Psychiatrist’s testimony is highly convincing and 
credible.  I too, was left with the impression that the Individual neither fully recognizes the 
danger alcohol poses to his future nor fully understands his own Alcohol Abuse disorder.  
Accordingly, I find that the Individual has not resolved the security concerns raised under 
Criteria J and H.   
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria J and H.  Therefore, the Individual has not demonstrated that 
                                                 
5  The Counselor has a Bachelor’s Degree in Education and an Associate’s Degree with a focus in 
Substance Abuse.  Tr. at 105. 
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restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, it is my opinion that the Individual's access 
authorization should not be restored at this time. The Individual may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 24, 2006 
 
 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 7, 2005

Case Number: TSO-0260

This Decision concerns the eligibility of XXXXXXXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1  The
regulations governing the individual's eligibility are set forth at 10
C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special  Nuclear Material."  This
Decision will consider whether, based on the testimony and other
evidence presented in this proceeding, the individual’s suspended
access authorization should be restored.  As discussed below, I find
that access authorization should be restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office, informing
the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access
authorization in connection with his work.  In accordance with 10
C.F.R. § 710.21, the notification letter included a statement of the
derogatory information causing the security concern.  

The security concern cited in the letter involves the individual’s
excessive use of alcohol.  In this regard, the letter cited his month-
long inpatient treatment for alcohol dependence during April and May
2004 at an alcohol clinic (clinic).  When the individual 
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse. Criterion H relates to a mental condition which in the
opinion of a board certified psychiatrist causes or may cause
a significant defect in judgment or reliability.  

revealed that treatment to the DOE, he was sent for an evaluation by a
DOE consultant psychiatrist.  In a November 23, 2004 report setting
forth the results of that evaluation, the DOE consultant psychiatrist
found that the individual was alcohol dependent, and that he is a user
of alcohol habitually to excess, which causes or may a significant
defect in his judgment or reliability.  According to the notification
letter, this constitutes derogatory information under 10 C.F.R.
§ 710.8(j)(hereinafter Criterion J) and 10 C.F.R. § 710.8(h)
(Criterion H). 2  

In his report, the DOE consultant psychiatrist noted that the
individual had already gone through extensive rehabilitation at the
clinic, had further rehabilitation at an intensive program at a local
outpatient facility, and had logged at least 100 hours of AA.  He
stated that “what he needs now to show both adequate evidence of
rehabilitation or reformation is just more abstinence or sobriety
time.  The minimum amount of time that I would want . . . would be 2
years, which means he has another 1 ½ years to go.”  

During the interview, the DOE consultant psychiatrist asked the
individual whether he had ever used illegal drugs.  The individual
told the DOE consultant psychiatrist that he had used illegal drugs
while he was in college, during the 1970s.  The individual had not
disclosed this in a 1988 Personnel Security Questionnaire (PSQ).  DOE
Exh. 12.  According to the letter, this falsification gives rise to a
security concern under 10 C.F.R. § 710.8(f)(Criterion F). 

The notification letter informed the individual that he was entitled
to a hearing before a Hearing Officer, in order to respond to the
information contained in that letter.  The individual requested a
hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e) and
(g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of his own evaluating psychiatrist
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(individual’s psychiatrist), his counselor associated with the
employee assistance program at his work site (EAP counselor), his
wife, his two daughters, his father, his supervisor, his AA sponsor
and AA “sponsee.”

The DOE Counsel presented the testimony of the DOE consultant
psychiatrist.

II.  Hearing Testimony

The Individual

The individual readily admitted that he has a problem with alcohol and
that it had taken over his life.  He described his treatment at the
clinic, which took place over a one-month period in April and May
2004.  He also described his treatment at an intensive outpatient
facility (IOP) after he returned from the clinic, and further ongoing
treatment with the EAP counselor.  Tr. at 276-278).  The individual
testified in detail about his involvement with AA, including
participation in meetings, running AA meetings, involvement with a
sponsor and acting as a sponsor to an AA participant. The individual
indicated that immediately after his return from the clinic he had an
alcohol relapse that lasted about three days.  He then resumed his
commitment to total abstinence from alcohol.  He attributed his
relapse to the fact that at the time he returned home from the clinic
he did not yet have his full support system in place.  The individual
testified that he has not used alcohol since the May 2004 relapse, and
has no intent to use alcohol again.  Tr. at 284-87, 291.  Accordingly,
as of the time of the hearing, he had maintained abstinence for about
18 months.  He testified that continuing with his AA group and all the
activities associated with AA are key factors in his recovery from
alcohol dependence and in his life in general.  Further, his family
ties are extremely important and he testified extensively about his
involvement with his daughters’ lives and about his close relationship
with his wife.  He testified that he currently does not have any urge
to use alcohol, but that if he were under stress and felt the need for
help, he has an AA support system and his own psychiatrist readily in
place, and would know exactly how to handle stress. Tr. at 293-98.    

With respect to the falsification about his drug use, the individual
admitted that he had lied on his PSQ and recognized that it was a
serious mistake to do so.  He indicated that a significant part of his
AA program involves the ability to be completely honest in his self
assessment.  It was for this reason that he voluntarily 
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disclosed his drug use to the DOE consultant psychiatrist during the
evaluation.  The individual stated that if he had not been honest with
the DOE consultant psychiatrist “I would not have been safe within
myself.”  Tr. at 258.  He further stated that given his commitment to
personal honesty, he will in the future be fully truthful with the
DOE.  Tr. at 260, 267-68. 

AA Witnesses

The individual’s AA sponsor testified that he has been the sponsor for
the individual for about one and one-half years.  He indicated that
the individual is firmly committed to the AA program, and that he is
an active and consistent participant in the program on a daily basis.
He testified that the individual has taken the twelve-step AA program
very seriously, and has worked through the steps honestly and
sincerely.  Tr. at 240-46.  

The individual’s “sponsee” testified that the individual has been
working with him for about one year.  He stated that the individual
carefully goes over the AA material with him.  Referring to the
individual, this witness stated, “I want what he has.” “He’s not just
taught me; he’s shown me.  He still inspires me.”  Tr. at 226-234.  

Individual’s Treatment and Evaluating Professionals

The individual’s psychiatrist testified that he met with the
individual four times for the purpose of evaluation.  He further
stated that he also provided the individual with treatment, counseling
and support, and will continue to do so.  He agreed with the diagnosis
of the DOE consultant psychiatrist that the individual was alcohol
dependent.  However, based on the individual’s one and one half years
of abstinence, serious participation in AA, intensive outpatient and
inpatient programs, and continuing commitment to the EAP, the
individual’s psychiatrist believed that the individual had
demonstrated rehabilitation.  Tr. at 15-46, 71-117.  He testified that
the concern that the individual may relapse has been resolved.  Tr. at
114

The individual’s EAP counselor has been working with him for nearly 20
months.  She believed him to be very serious about his abstinence and
his recovery programs.  She stated that his brief relapse after
returning from the clinic was due to the difficulties of returning to
everyday life after the intensity of the inpatient program.  She
testified that he has been rehabilitated, and that his risk of relapse
is low. Tr. at 48-70.
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Supervisor

This witness stated that he is currently the individual’s supervisor
and has known the individual and worked with him for 21 years.  He
testified that the individual is a “reliable high performer,” and he
trusts the individual completely at work and personally.  Tr. at 160-
180.

Individual’s Family

The individual’s wife and daughters all testified that the individual
takes his abstinence very seriously and that his commitment to AA is
an important part of the individual’s life.  The wife verified that
she has not seen the individual use alcohol since May 2004.  The
daughters also confirmed the individual’s abstinence. Further, the
daughters testified that he has been more involved in their day-to-day
lives since he is no longer using alcohol.  Tr. at 121-141; 184-188;
197-200.  

The individual’s father testified that he had advised the individual
not to reveal his drug use in the 1988 PSQ.  He stated that he regrets
having given this bad advice to his son.  With respect to the
individual’s alcohol dependence, the father testified that the last
time he saw his son use alcohol was during the relapse that occurred
immediately after he returned home from the clinic.  Tr. at 210-220. 

The DOE Consultant Psychiatrist

After listening to the testimony of all the above witnesses, the DOE
consultant psychiatrist was convinced that the individual had
maintained abstinence for the period since May 2004, and had also
participated in AA, and outpatient and inpatient alcohol treatment.
He was persuaded that the individual was very serious about both his
commitment to abstinence and the AA program.  However, the consultant
psychiatrist maintained that in order to demonstrate
reformation/rehabilitation, the individual still needed to remain
abstinent for a total of at least two years in order to consider him
rehabilitated.  In this regard, the consultant psychiatrist believed
that as of the time of the hearing, with only an 18-month abstinence
period, the individual did not have a sufficiently low risk of relapse
to be considered rehabilitated for purposes of restoring his DOE
security clearance. 
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III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not
a criminal case, in which the burden is on the government to prove the
defendant guilty beyond a reasonable doubt.  In this type of case, we
apply a different standard, which is designed to protect national
security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R.  § 710.21(b)(6).  The burden is on the
individual to come forward at the hearing with evidence to convince
the DOE that granting or restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of security
clearances indicates "that security-clearance determinations should
err, if they must, on the side of denials");  Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990)(strong presumption against the
issuance of a security clearance).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in
cases involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

The first issue in this case is whether the individual has mitigated
the Criteria J and H security concerns by demonstrating that he is
reformed and/or rehabilitated from his alcohol dependence.  A further
issue is whether the individual has mitigated the Criterion F concerns
regarding his falsification on the PSQ.  As discussed below, I find
that the individual has resolved those security concerns. 
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3/ As stated above, individual had a three-day relapse shortly
after returning from the clinic.  He and his experts attribute
this to a lack of a solid support system and the difficulty of
returning to an unstructured life outside the clinic.  These
types of difficulties are well behind him now.  His sobriety
period is dated from the time of the end of the three–day
relapse, in May 2004.  He has not hidden the fact of the
relapse. I therefore see no reason to believe that the relapse
itself should give rise to any concern about the individual’s
commitment to sobriety or to his ability to remain abstinent.

Criteria H and J

I believe that, as he contends, the individual has been abstinent from
alcohol since May 2004.  The AA sponsor testified convincingly in this
regard, as did the individual’s family.  These witnesses, who see him
on a daily basis and know him well, are in a very good position to
judge whether the individual has refrained from alcohol, as he
maintains.  Their positive testimony was especially persuasive. 

I am also convinced that the individual has undergone extensive
inpatient and outpatient alcohol therapy.   I am further persuaded
that the individual participates daily in AA, and has made AA a
important part of his life.

I must therefore consider whether, based on this very positive
showing, the individual has demonstrated rehabilitation and/or reform.
The issue here is whether the additional six months of abstinence that
the DOE consultant psychiatrist has referred to, is necessary to
assure a reasonably low risk of relapse.  As discussed below, I do not
find that an additional six months is necessary in this case.  

As an initial matter, as I stated above, I find there is no question
that individual has demonstrated an 18-month abstinence period.  He
has therefore already experienced all the normal ups and downs of the
yearly cycle associated with holidays and daily stressors that
ordinarily may give rise to a temptation to use alcohol.  3  See
Personnel Security Hearing (Case No. TSO-0150), 29 DOE ¶ 82,800
(2005).  He has clearly withstood the ordinary stresses.  

The individual has also testified about how he will manage out-of-the-
ordinary stressful situations, such as death or severe illness of a
family member.  He testified about his extensive AA support system,
his family and his psychiatrist, all of whom he trusts and 
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with whom he feels comfortable.  He therefore believes that he will
not need to turn to alcohol to cope with extreme stress.  Tr. at 284-
85, 297-98.  I was very impressed with the fact that the individual
has already given some thought to how he will handle extraordinary
stresses that inevitably arise.  

I found the testimony of the individual’s psychiatrist very
persuasive.  His view was that it is not the time factor in this case
that is the key to rehabilitation.  He stated that here, “what’s
really important is what kind of recovery program does a person have
in place.  If they have a good recovery program in place, that tells
me a lot more that whether they’ve been sober for 18 months or 24
months.”  Tr. at 80.  In this case, the evidence is overwhelming that
the individual has undergone extensive inpatient and outpatient
therapy programs and has made AA an integral part of his life. As his
psychiatrist testified, the individual’s commitment to that program is
unusually profound.  Tr. at 97.  Finally, as the individual’s
psychiatrist stated, the individual’s “recovery is so impressive to me
that I feel like we’re not going to know anything more at 2 years. . .
than we know right now.” Tr. at 81.
 
I was less persuaded by the DOE consultant psychiatrist’s view that a
24-month abstinence period is necessary here.  His view was heavily
grounded in statistical studies showing relapse rates in a number of
different sample populations.  Ultimately, I do not find these studies
carry the day in this case.  As the individual’s psychiatrist
indicated, there is no study that reflects the characteristics of this
individual and all the work he has done.  He believed that if we had
such a study, the relapse probability would be different.  Tr. at 102-
03.  

I recognize that the DOE consultant psychiatrist’s evaluation was
performed at the time that the individual had had only about six
months of abstinence and attendance at AA (in addition to his
participation in the IOP and clinic).  At the time of the observation
at the six month time frame, the consultant psychiatrist believed that
a full two years of abstinence was necessary.  This is entirely
understandable.  

However, at the hearing the individual brought forth considerable new
information, including convincing testimony from his family, his AA
associates, his own psychiatrist and his EAP counselor, all attesting
to a very scrupulous and dedicated adherence to strict  abstinence and
an intense recovery program.  Nevertheless, even after hearing from
the family witnesses at the hearing, considering the opinion of the
individual’s psychiatrist and EAP counselor, and learning about the
individual’s impressive AA work, the DOE consultant psychiatrist did
not appear to adjust his opinion, which 
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4/ The DOE consultant psychiatrist believed he had in fact
adjusted his opinion to account for the individual’s adherence
to his recovery program.  He testified that even though the
study results suggested that after two years of abstinence the
typical alcoholic would have about a 25 percent risk of
relapse, he believed that this individual would have an
acceptably low risk of relapse of about 10 percent after two
years of abstinence.  Tr. at 105.  However, this was merely a
repetition of the consultant psychiatrist’s opinion in his
original evaluation of November 2004.  It still does not seem
to take into account any of the testimony at the hearing.  I
therefore do not see that an appropriate adjustment was made
to factor in the additional, updated information. 

5/ The 1988 PSQ inquired about any illegal drug use, and the
individual responded falsely that he had never used illegal
drugs.  Subsequent personnel security questionnaires filed by
the individual asked about illegal drug use in the previous
five years.  Since the individual’s illegal drug use took
place in the 1970s, his failure to mention to mention it in
later PSQs was not a falsification or omission.  

was based on study results, and take account of the special factors of
this case. 4  He still adhered to the two-year abstinence period,
which he arrived at based on the study results.  

In this case, I note the unusually intense AA program adhered to by
the individual and his devotion to his family, both of which would be
incompatible with any alcohol use whatsoever.  Further factoring in
the opinion of the individual’s psychiatrist and his EAP counselor
that the individual is rehabilitated, I find that 18 months of
abstinence is adequate to demonstrate an acceptably low risk of
relapse for this individual.  

Based on the above considerations, I find that the individual has
resolved the Criteria H and J concerns set out in the notification
letter.  

Criterion F

I find that the individual has resolved the concern regarding his
falsification of the 1988 PSQ about his use of illegal drugs.  As an
initial matter, the falsification was a one-time reporting failure
that took place in 1988, 17 years ago. 5 Thus, the falsification
itself is now well in the past.  

However, the falsification does give rise to a concern as to whether
the individual will be truthful in the future with the DOE when it
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6/ The individual indicated that he had used illegal drugs about
200 times over a period of about five years.  He referred to
this use as “experimentation.”  There was some question as to
whether this level of use could truly be considered
experimentation, or whether the individual was in fact a “drug
user,” but was not admitting it.  Tr. at 263.  I do not
believe that the individual was being dishonest in his
characterization, but rather had simply not reexamined the
accuracy of the terminology that he had always used to
describe his use.  In this regard, the DOE consultant
psychiatrist stated that he believed that the issue of whether
the individual “experimented” with illegal drugs or was a
“user,” was “just semantics.” Tr. at 309.  Thus, I do not
ascribe very much importance to the individual’s terminology.
I am convinced that he has fully revealed the nature and
extent of his drug use to the DOE, and that he will be
truthful with the DOE in the future.  

comes to matters that are unflattering to him.  I believe that the
individual has resolved this concern as well.  The individual’s
illegal drug use came to light because he revealed it to the DOE
consultant psychiatrist, who asked him if he had ever used illegal
drugs.  The individual was asked at the hearing why he told the DOE
psychiatrist about this illegal drug use.  He replied that the AA
program is about honesty. “It was time for me to face up to the facts
that I had done things that weren’t honest. . . because I knew that if
I didn’t expose, if I didn’t make amends for those, that one of these
days they may crop up and cause me to drink again.  I didn’t want that
to happen.”  Tr. at 258.  He recognized the risk that he was taking,
and that it could cause a further adverse impact on his eligibility
for access authorization.  Nevertheless, his commitment to honesty was
his foremost concern. “The way I looked at it is, . . .I am not safe
within myself. . . .I am not safe from drinking, and until I can
overcome that and be honest with everything that I do, then I’m going
to always have that at the back of my mind.”  Id.  The individual
indicated he is committed to honesty with the DOE in the future.  Tr.
at 259-61.  6 I was impressed by his willingness to expose his long-
past drug use to the DOE consultant psychiatrist, because he believed
that honesty was a key component to his overall commitment to
sobriety.  He made this revelation knowing that it would subject him
to additional security concerns.  It persuades me that he is fully
prepared to be scrupulously honest with the DOE in the future, even to
his own detriment.  
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V.  CONCLUSION

As the foregoing indicates, I find that the individual has resolved
the Criteria J, H and F security concerns cited in the Notification
Letter.  It is therefore my decision that this individual’s access
authorization should be restored.  

The parties may seek review of this Decision by an Appeal Panel under
the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: December 14, 2005



1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with
XXXXXX’s
.

April 27, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 8, 2005

Case Number: TSO-0262

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  As set forth below, it is my decision, based on the evidence and
testimony presented in this proceeding, that the individual’s access authorization should be granted.

I.  Background                          

The individual’s employer, a contractor at a Department of Energy (DOE) facility, requested an
access authorization for the individual.  During a background investigation, the local DOE security
office discovered derogatory information that created a security concern.  DOE asked the individual
to participate in two Personnel Security Interviews (PSIs) in order to resolve the information.  The
PSIs did not resolve the security concerns.

The local DOE security office issued a Notification Letter to the individual on November 3, 2004.
The Notification Letter alleges under 10 C.F.R. § 710.8(f) that the individual has “deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire
or a Questionnaire for Sensitive Positions, Personnel Qualifications Statement, a Personnel Security
Interview, written or oral statements made in response to an official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization. . . .”  It also alleges
that the individual “has engaged in unusual conduct or is subject to circumstances which tend to
show that he is not honest, reliable, or trustworthy, or which furnishes reason to believe that he may
be subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the
best interest of the national security.”  10 C.F.R. § 710.8(l).
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Because of these security concerns, the case was referred for administrative review.  The individual
filed a request for a hearing on the concerns raised in the Notification Letter.  DOE transmitted the
individual’s hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director
appointed me as the Hearing Officer in this case.  

At the hearing that I convened, the DOE Counsel elected to call two witnesses, both personnel
security specialists (DOE PSS #1 and #2).  The individual testified on his own behalf and elected
to call a co-worker as a witness.  The transcript taken at the hearing shall be hereinafter cited as
“Tr.” Documents that were submitted by the DOE counsel during this proceeding constitute exhibits
to the hearing transcript and shall be cited as “Ex.”

II.  Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency
and the individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  10
C.F.R. Part 710 generally provides that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest.  Any doubt as to
the individual’s access authorization eligibility shall be resolved in favor of national security.”  10
C.F.R. § 710.7(a).  I have considered the following factors in rendering this decision: the nature,
extent, and seriousness of the conduct; the circumstances surrounding the conduct; the individual’s
age and maturity at the time of the conduct; the voluntariness of the individual’s participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors. See 10 C.F.R. §§
710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the testimony
and exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual’s
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that granting his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.27(d).  In the present case, the individual has convinced me that granting his security
clearance would not endanger the common defense and would clearly be in the national interest.
The specific findings that I make in support of this determination are discussed below.  

III.  Findings of Fact

During the course of two PSIs conducted on April 16, 2004 and May 5, 2004, the individual
admitted that he was involved in an incident in 1994 with the police while driving away from a
barbershop with some friends.  The individual was 18 years old at the time.  According to the
individual, he was pulled over by the local police for driving 47 mph in a 35 mph zone.  All of the
passengers of the car 
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were searched.  The individual claimed that the police officer told him that he was “resisting arrest”
and he was “wrestled to the ground.”  The individual accepted a plea bargain.  He served one year
of unsupervised probation and paid a $100 fine.  

During these two PSIs, the individual also claimed that someone had stolen the hubcaps from his
car while he was parked on the campus of a local university which he was attending in 1997.  The
individual states that a friend spotted a car with the individual’s hubcaps on its wheels.  After being
informed of this car’s location, the individual drove to the parking lot where he removed the
hubcaps, damaging two of them.  According to information in the individual’s background
investigation, the campus police stopped the individual as he was leaving the parking lot with three
hubcaps and his car lights turned off.  The individual was issued a citation for the theft of one
hubcap.  No fine was imposed on the individual.  However, he was placed on one year of probation.

During the May 5, 2004 PSI, the individual admitted that while he was employed with a local
department store in 1996 or 1997 he allowed friends and family to use his employee discount.
According to the individual, he was unaware of the company’s policy prohibiting this practice.  The
individual states that the company gave him the option of remaining employed under a three-months
probation or leaving the company.  In light of the fact that he was a temporary employee, the
individual states that he chose to leave the company.  

In addition, during both of his PSIs, the individual was questioned about his employment with and
departure from a security company in December 1999.  During these interviews the individual stated
that he was accused of breaking into a desk drawer in order to get a computer keyboard and
watching pornography with a friend while he was on duty.  The individual was reprimanded for not
telling his company management that he watched TV, particularly pornography, while on duty.  He
stated that his company offered him the opportunity to either change shifts or find other
employment.  However, the primary investigative source of information about the individual’s
tenure at the company stated that the individual was immediately terminated after he was
interviewed about the pornography incident.  

After discussing his departure from the security company during his April 16, 2004 PSI, the
individual was asked if he had been terminated or left other employment under unfavorable
conditions.  The individual responded “No.”  However, when confronted with information from the
Background Investigation that he was terminated on March 5, 1999, from his job as a student driver,
the individual stated that he had only been placed on extended leave and that was the reason he did
not list termination from the job on his November 7, 2002 Questionnaire for National Security
Positions, Standard Form 86 (SF-86).     

The Notification Letter also alleges that during the individual’s Background Investigation, the
individual admitted that he had been suspended as a student from a local university during the fall
semester of 1999 for having an excessive number of parking tickets.  In addition, when asked about
his 2003 employment application with a local police department during his May 5, 2004 PSI, the
individual stated that he had been denied employment because of his failure to provide truthful
answers to one of the questions on the application concerning his convictions and arrests.  
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In addition to the above occurrences, the Notification Letter alleges that the individual
misrepresented or omitted the following information on his Questionnaires for National Security
Positions (QNSP) Standard Form 86 (SF-86) he signed on October 2, 2001 and November 7, 2002
and his Employment Questionnaire he signed on October 3, 2002:

1.  The individual failed to indicate his 1994 arrest on a November 7, 2002 SF-86 by answering
“No,” to a question which read “In the last 7 years, have you been arrested for, charged with, or
convicted of any offenses . . .”  In addition, the individual failed to indicate the arrest on his October
3, 2002 Employment Questionnaire and his October 2, 2001 SF-86.

2.  The individual failed to show his departure under unfavorable conditions from employment at
a local department store on his November 7, 2002 SF-86 and on his Employment Questionnaire.

3.  The individual did not list his 1999 termination from employment with the university Transit
System Shuttle on his Employment Questionnaire.

4.  The individual failed to show his departure under unfavorable conditions from a security
company on his November 7, 2002 SF-86 and his October 3, 2002 Employment Questionnaire. 
   
IV.  Analysis
   
A.  Security Concerns Cited Under 10 C.F.R. § 710.8(f) and (l)

False statements or misrepresentations by an individual in the course of an official inquiry regarding
a determination of eligibility for DOE access authorization raise serious issues of honesty,
reliability, and trustworthiness.  The DOE security program is based on trust, and when an access
authorization holder breaches that trust, it is difficult to determine to what extent the individual can
be trusted again in the future.  See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE
¶ 82,752 at 85,515 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-
0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, Personnel Security Review (Case No. VSA-0281),
27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000).  This security concern applies, however, only
to misstatements that are “deliberate” and involve “significant” information.  10 C.F.R. § 710.8(f)
(Criterion F).  Based on the record before me, I find that the individual deliberately misrepresented
significant information on his Employment Questionnaire and QNSPs.  Consequently, DOE properly
invoked Criterion F in this case.

I also find that the DOE properly invoked Criterion L.  As discussed above, the DOE must be able
to rely on persons who are granted access authorization to be honest and reliable.  Criterion L relates
to information indicating that an individual has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which  furnishes
reason to believe that he may be subject to pressure, coercion, exploitation or duress which may
cause him to act contrary to the best interests of national security.  10. C.F.R. § 710.8(l).  In the
present case, the DOE cites the various incidents where the individual failed to obey laws and follow
rules and regulations as well as the individual’s apparent dishonesty regarding those incidents.
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A finding of derogatory information does not, however, end the evaluation of evidence concerning
the individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No.
VSO-0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case
No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154),
27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).  OHA Hearing Officers are regularly called upon
to decide whether an individual with an alcohol problem has mitigated the security concern.  Cases
involving verified falsifications or misrepresentations are nonetheless difficult to resolve because
there are neither experts to opine about what constitutes rehabilitation from lying nor formal self-
help or self-awareness programs to which an individual can turn in order to achieve rehabilitation.
Therefore, Hearing Officers must look at the statements of an individual, the facts surrounding the
misrepresentation or false statements and the individual’s subsequent history, including testimony
in  a hearing, in order to assess whether the individual has rehabilitated himself from the falsehood
and whether granting the security clearance would pose a threat to national security.  See Personnel
Security Hearing (Case No. VSO-0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review
(Case No. VSA-0327), 28 DOE ¶ 83,005 (2000) (affirmed by OSA, 2000); Personnel Security
Hearing (Case No. VSO-0418), 28 DOE ¶ 82,795 (2001).  In the end, as a Hearing Officer, I must
exercise my common sense judgment whether the individual’s access authorization should be
granted after considering the applicable factors prescribed in 10 C.F.R. § 710.7(c).  

B.  Mitigation of Criteria F and L Concerns

At the hearing, the DOE PSS # 1 testified that the individual has shown a pattern of dishonesty from
age 18 to 27.  Tr. at 27, 28.  However, DOE PSS #2 testified that there were some mitigating factors
in the individual’s favor.  According to DOE PSS #2, the individual listed on some of his security
paperwork and employment application his 1994 arrest, two terminations from previous employers
and the fact that he was denied employment with a local police department.  Nonetheless, because
the individual did not list this information on all of his security forms, DOE Security could not
resolve the issues in the individual’s favor.  The key issue in this case is whether the individual has
brought forward sufficient evidence to demonstrate that he can now be trusted to be consistently
honest and truthful with the DOE.  Based on the evidence in the record, particularly the individual’s
testimony during the hearing and the testimony of PSS #1 and #2, I find that the individual has
brought forward sufficient evidence to mitigate the Criteria F and L security concerns.  

During the hearing, the individual attempted to explain the incidents outlined in the Notification
Letter.  With respect to the stolen hubcap incident, the individual testified that “friends witnessed
someone taking the hubcaps and I . . . in bad judgment, went to retrieve them later on and I got it
back, but I was caught taking one hubcap.”   Tr. at 29.  The individual was 20 years old at the time
and a student at a local university.  He further testified that with respect to the department store
“employee discount” incident, he was not aware that there was a limit on how much of the discount
family and friends could use.  Id.  The individual stated that he was not fired but chose to leave this
job.  During this time period the individual was a seasonal employee and a junior in college.  The
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2/ The individual was 18 years old at the time of his 1994 arrest.  He listed this arrest on his SF-86 and
employment application.  Although cited  in the Notification Letter, this arrest did not cause DOE Security
great concern by itself.  However, it was included to show that the individual has been involved in a series
of unfavorable incidents over a period of time.  Tr. at 11, 14.

3/ The individual called a fellow co-worker and friend as his witness.  This co-worker testified that he
has known the individual for approximately three years.  He considers him to be a good employee who has
a good rapport with all of his co-workers and supervisors.  As a union representative counselor, this co-
worker testified that he knows of no negative instances on the job involving the individual’s behavior or
demeanor.  Tr. at 56.  He further testified that the individual has matured a great deal over the last several
years, noting that the individual has purchased his own home.  Id. at 60.  I found this witness to be highly
credible.   

individual was 19 or 20 years old at the time.  2/  With respect to the “pornography viewing”
incident at a previous employer, the individual testified that it was his friend who accessed the
computer, not he.  However, the individual admitted to looking at the pornographic material for
approximately two or three minutes and then shutting the computer down.  Id. at 31.  The individual
stated that he was 22 years old at the time.  He also admitted that he was suspended for a semester
from his university for excessive parking tickets.  The individual testified that “in hindsight . . . I
should have paid the meter, but I was trying to get to class and get to my job and I didn’t take the
responsibility to put money in the meter.”  Id. at 33.  He testified that the parking tickets were all
paid in full.  Finally, the individual clarified that he was not terminated from employment by the
university transit shuttle, but rather he was suspended from his driving privileges.  Id. at 33-35  He
testified that “I couldn’t drive as a student, but [I was] still employed under the shuttle transit system
to do other things . . . bus washes, bus maintenance.”  Id. at 35.  

The individual also testified about the misrepresentations and omissions on his November 7, 2002
SF-86 and an October 3, 2002 Employment Questionnaire.  He would have been  approximately 23
or 24 when he completed this paperwork.  The individual admitted that he should have been more
forthcoming in his disclosures and testified that in some instances he did not understand the
questions.  Tr. at 51.  He testified that “I know some of the things seem to be a little shaky, but in
retrospect, some of the things I should have put down, and others I just really did not understand as
far as the question and the wording to put down.  But in a lot of the things, I will say that I should
have put down a lot more than what was on those papers.  And I’m sorry if I did cloud anything or
bring suspicion or anything as far as my honesty and truthfulness.”  Id. at 52.  

The individual further testified that when answering the questions in the security paperwork, he
wrongly followed the advice of others at his workplace who, for example, advised that the individual
had to only disclose felonies and not misdemeanors.  Id. at 66.  He admitted that following this ill
advice was wrong and fully accepts the responsibility for his misrepresentations and lack of full
disclosure.  He testified convincingly that he has matured significantly over the past five years and
understands the consequences of his dishonesty.  Id. at 52.    3/  He further testified that he did not
intend to misrepresent any information.  Id. at 66.  When asked whether he could be blackmailed
or coerced into doing anything based on the information about him or in his past, the individual 
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responded “No.”  Id.  He reiterated that he has grown since these incidents occurred and now fully
understands what his responsibility is in completing security paperwork, i.e., full disclosure.  Id. at
68-70.  

After the individual’s testimony, the DOE Counsel asked the Personnel Security Specialists if any
of the issues in the Notification Letter have been resolved.  DOE PSS #1 stated the following: “It’s
possible.  However, he [the individual] has to look, for the future, to make sure that if in fact he is
asked again to complete some of these documents, that he discloses what’s required.”  Tr. at 71.
DOE PSS #2 concurred and stated the following:

I agree with [PSS #1].  I think there are some mitigating factors here.  Granted, yes,
most of this happened in your youthful years. [The individual’s co-worker] testified
you have matured greatly within the last three years that he’s known you.  However,
I agree with [PSS #1].  The next time your reinvestigation comes up, in reviewing
this security paperwork, I guess my question to you is - - you said you would err on
the side of full disclosure.  Is that how you feel?  Would you put down the
information if it does fall within the time period that’s required, . . . 

Id.

In response to DOE PSS #2, the individual stated that he would not attempt to use a questionable
interpretation when answering questions on his security paperwork, but he would answer exactly
what is asked of him.  Id. at 72.  DOE PSS #2 reminded the individual that when completing security
paperwork in the future the individual should contact someone within DOE security if he has any
questions rather than relying on others to help him complete any forms.  Id.  

After considering all the evidence before me, I believe the individual has sufficiently mitigated the
security concerns arising from his misrepresentations and the incidents outlined in the Notification
Letter.  First, I find the concerns arising from most of the incidents cited under Criterion L be to
mitigated by the individual’s age and maturity at the time of the conduct.  Second, I find the
individual’s explanations for the incidents in his past and for his misrepresentations to be credible
and persuasive.  He did not appear to be hiding any information in his background as he credibly
and calmly discussed each incident during his testimony.  The individual shows deep regret for these
misrepresentations and omissions.  I am convinced by the testimony in the record that the individual
now fully understands that he should err on the side of full disclosure.  I am also convinced that the
individual has matured greatly and has learned from his past mistakes.  It is important to note that
the individual did not omit or misrepresent all of the information in his background, rather he did
not consistently disclose all relevant information on every security form or application he completed.
Moreover, it is unlikely that the individual is vulnerable to blackmail or coercion regarding the
issues in his past.  In exercising my common-sense judgment based on the testimony and evidence
in record, I believe the likelihood is small of continuation or recurrence of the individual’s conduct.
Third, I am persuaded by the testimony of the DOE Personnel Security Specialists that there are
mitigating factors here in the individual’s favor.  For instance, both agree that the incidents in the
individual’s background occurred during his “youthful years.”  Further, both Specialists advised the
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individual on how to complete the security paperwork in the future.  Thus, I will infer that the
Personnel Security Specialists are also persuaded that the individual has learned from his past deeds
and will use better judgment in the future under similar circumstances.  Accordingly, I find that the
individual has sufficiently mitigated the security concerns raised by Criteria F and L.   

V.  Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8(f) and (l).
However, I find that the individual has presented adequate mitigating factors that would alleviate
the legitimate security concerns of the DOE Operations Office.  In view of these criteria and the
record before me, I find that the individual has demonstrated that granting his access authorization
would not endanger the common defense and would be consistent with the national interest.
Accordingly, 
I find that the individual’s access authorization should be granted.  The Office of Security  may seek
review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: April 27, 2006          



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be referred to
variously in this Decision as an access authorization or security clearance.

*  The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s.

March 17, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 12, 2005

Case Number: TSO-0263

This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the
individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  1/ A Department of Energy (DOE) Operations Office denied the individual’s
request for an access authorization under the provisions of Part 710.  This Decision considers whether,
on the basis of the evidence and testimony presented in this proceeding, the individual should be
granted an access authorization.  As set forth in this Decision, I have determined that the individual
should be granted an access authorization.

I.  Background                          

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with the DOE, DOE contractors, agents, DOE access permittees, and other
persons designated by the Secretary of Energy for access to classified matter or special nuclear
material.  Part 710 generally provides that “[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all relevant information,
favorable or unfavorable, as to whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R. §
710.7(a).

In this instance, a DOE contractor requested that the individual be granted an access authorization as a
condition of his employment.  However, the local DOE security office (DOE Security) initiated formal
administrative review proceedings by informing the individual that his access authorization was being
denied pending the resolution of certain derogatory information that created substantial 
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doubt regarding his eligibility. This derogatory information is described in a Notification Letter
subsequently issued to the individual on May 25, 2005, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections h, j and l.
More specifically, the Notification Letter alleges that the individual has: 1) “an illness or mental
condition which in the opinion of a psychiatrist causes, or may cause, a significant defect in judgment
and reliability [of the individual]”; 2) “[b]een, or is a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol abuse,” and 3) “engaged
in unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interests of national security.”
10 C.F.R. §§ 710.8(h), (j) and (l) (Criterion H, Criterion J and Criterion L, respectively).  The bases for
these findings are summarized below.

With regard to Criteria H and J, the Notification Letter states that on August 17, 2004, the individual
was evaluated by a DOE consultant-psychiatrist (DOE Psychiatrist) who issued a report in which he
diagnosed the individual with Alcohol Dependence, in Early Full Remission, based upon diagnostic
criteria set forth in the Diagnostic and Statistical Manual of the American Psychiatric Association,
Fourth Edition TR (DSM-IV TR).  According to the DOE Psychiatrist, this condition may cause a
significant defect in judgment or reliability if a strong and verifiable program of continued recovery
and maintenance is not followed.  The DOE Psychiatrist further indicated that the individual has not
yet fully established adequate evidence of a strong and verifiable program of maintenance of his
rehabilitation.  In addition, the Notification Letter states the following: 1) that the individual was
admitted to an in-patient alcohol rehabilitation program on December 9, 2003, and was diagnosed with
Alcohol Dependence; 2) that a psychologist at the site’s Occupational Health Services department
diagnosed the individual with Alcohol Dependence, Early Full Remission and 3) that the individual
admitted that since being discharged from the alcohol rehabilitation program on January 9, 2004, he
has not attended the recommended 90 Alcoholics Anonymous (AA) meetings in 90 days.  The
individual also admits that the psychologist recommended additional involvement in AA, but he was
unable to get to the meetings.  See Notification Letter.  

Under Criterion L, the Notification Letter states that information in the possession of DOE Security
indicated that the individual was arrested on June 8, 2003, and charged with Driving Under the
Influence and Implied Consent Violation after refusing to take a Breathalyzer test.  In addition, the
Notification Letter states that during the November 5, 2003 Personnel Security Interview (PSI), the
individual stated that his use of alcohol had nothing to do with the divorce that he was going through,
which contradicts his statements during the April 1, 2004 PSI and the August 17, 2004 psychiatric
evaluation when he admitted that drinking did cause his second wife to leave him.  Finally, the
Notification Letter states that the individual denied during the August 17, 2004 psychiatric evaluation
that he had experienced blackouts from alcohol consumption, which contradicts records from the
alcohol rehabilitation program, where he stated that he had.  

In a letter received by the DOE Office of Hearings and Appeals (OHA) on July 12, 2005, the
individual exercised his right under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).
On August 10, 2005, I was appointed as Hearing Officer in this case.  After conferring 
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with the individual and the appointed DOE Counsel, 10 C.F.R. § 710.24, I established a hearing date.
At the hearing, the DOE Counsel called the DOE Psychiatrist as DOE Security’s sole witness.  Apart
from testifying on his own behalf, the individual called a clinical psychologist, an alcohol and drug
counselor, a co-worker and a friend.  The transcript taken at the hearing will be hereinafter cited as
“Tr.” Various documents that were submitted by the DOE Counsel will be cited as “DOE Exh.” and
those submitted by the individual as “Ind. Exh.”

II.  Summary of Findings

The following facts are essentially uncontroverted.  However, I will indicate instances in which there
are disparate viewpoints regarding the information presented in the record.  

The individual has been working for a DOE contractor since 1976 and held an access authorization
until June 2000.  His access authorization was terminated in June 2000 due to long-term disability.  A
re-investigation to reinstate the individual’s access authorization was requested in January 2003.
Derogatory information presented during his background investigation resulted in a determination by
DOE Security to conduct two Personnel Security Interviews (PSIs) with the individual.  Below is a
summary of the derogatory information revealed by the individual’s background investigations and
PSIs.

The individual first began drinking alcohol as a teenager and increased his use as he got older.  He
estimates that at one point that he drank about one gallon of liquor a month, drinking two or three
drinks on week nights and seven or eight drinks over the weekend   On June 8, 2003, the individual
was arrested and charged with DUI and Implied Consent Violation after refusing to take a Breathalyzer
test.  The individual admitted to  having consumed “two shots of liquor” the morning of his arrest.  The
evidence would not sustain the initial allegation and the DUI charge was reduced to a misdemeanor
charge of  reckless driving.  The individual pled guilty to reckless driving, his plea was accepted and
he has satisfied all of the terms of his judgment.  

In August 2003, the individual voluntarily sought help from an alcohol rehabilitation in-patient
program, partly because his attorney suggested it, but also because he felt he needed to change his life.
The individual was diagnosed with Alcohol Dependence.  He successfully completed the 30-day
program and was given a good prognosis.  As part of his Aftercare Plan, the individual was directed to
totally abstain from alcohol in any form and to engage in AA by attending 90 meetings in 90 days.
The individual states that he has not consumed any alcohol since November 2003, almost 2 years.        

Due to unresolved security concerns about the individual’s consumption of alcohol, DOE Security
referred the individual to the DOE Psychiatrist who reviewed the individual’s personnel file and
performed a psychiatric interview and evaluation of the individual.  In his report issued on September
11, 2004, the DOE Psychiatrist opined that the individual met the DSM-IV criteria for Alcohol
Dependence, in Early Full Remission.  He further states in his report that the individual’s diagnosis of
Alcohol Dependence is a mental condition which may cause a significant defect in his 
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judgment and reliability if a strong and verifiable program of continued recovery and maintenance is
not followed.  

The DOE Psychiatrist opined that the individual’s condition appears to be under control as he has
made some important first steps toward maintaining a lifestyle of sobriety.  However, he believes that
the individual has not yet fully established adequate evidence of a strong and verifiable program of
maintenance of his rehabilitation.  In this regard, the DOE Psychiatrist recommended that the
individual take part in professional substance abuse counseling, AA or similar support group with
documented attendance on a weekly basis and use of a sponsor, and/or a random drug screening
monitoring program.  He further stated that the individual should demonstrate successful abstinence
for a minimum of 2 years and professional counseling and/or AA participation on a weekly basis,
documented by a sponsor, for at least one year of this time.  In addition, the DOE Psychiatrist opined
that adequate evidence of reformation, without the use of professional counseling and AA
participation, could be demonstrated by successful total abstinence of at least 30 months (2 and ½
years), during which time he would receive random drug/alcohol screening at least 4 times per year.
Lastly, the DOE Psychiatrist opined that if one of the outlined programs is set into place and followed,
the individual would show a solid prognosis for achieving success.  

III.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which
the burden is on the government to prove the defendant guilty beyond a reasonable doubt.  See
Personnel Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996).  In this type of case, we
are dealing with a different standard designed to protect national security interests.  A hearing is “for
the purpose of affording the individual an opportunity of supporting eligibility for access
authorization.”  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R. §
710.27(d).  This standard implies that there is a strong presumption against the granting or restoring of
a security clearance.  See Department of Navy v. Egan, 484 U.S. 518 (1988) (“clearly consistent with
the national interest” standard for the granting of security clearances indicates “that security
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399,
1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a
security clearance).

I have thoroughly considered the record in this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing.   In resolving the question of whether
the individual’s access authorization should be granted, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the voluntariness of the participation; the absence or presence of the conduct;
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuance or
recurrence; and other relevant and material factors.  After due deliberation, it is my determination 
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that the individual’s access authorization should be granted since I conclude that such granting would
not endanger the common defense and security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in support of this determination are
discussed below.

A.  Criterion H, Mental Illness; Criterion J, Alcohol Use 

DOE Security alleges in the Notification Letter that the individual has “a mental condition of a nature
which, in the opinion of a board-certified psychiatrist . . . may cause, a significant defect in judgment
or reliability.”  10 C.F.R. § 710.8(h).  The Notification Letter further asserts under Criterion J that the
individual “has been, or is a user of alcohol to excess, or has been diagnosed by a psychiatrist as
alcohol dependent or as suffering from alcohol abuse . . .”  10 C.F.R. § 710.8(j).  I will consider
concurrently the concerns of DOE Security under Criterion H and Criterion J since they are
substantially interrelated.  The individual’s “mental condition” which DOE Security alleges may result
in “a significant defect in judgment and reliability” under Criterion H is the individual’s improper use
of alcohol under Criterion J.

DOE Security relies upon the report of the DOE Psychiatrist in reaching its findings set forth in the
Notification Letter under both Criterion H and Criterion J.  DOE Exh. 22 (Report of Psychiatric
Evaluation, dated September 11, 2004).  After reviewing the individual’s DOE personnel security file,
conducting a clinical interview and administering psychological testing and a drug screening, the DOE
Psychiatrist diagnosed the individual with Alcohol Dependence as defined in the DSM-IV TR.  The
DOE Psychiatrist stated that this diagnosis is substantiated by the individual’s admission of a history
of significant consumption, recent receipt of a DUI charge, an in-patient admission and subsequent
treatment at an alcohol treatment center, and continued follow-up on a monthly basis at the
occupational health division where the individual works.  According to the DOE Psychiatrist, the
individual’s mental condition causes or may cause a significant defect in judgment or reliability.

On the basis of the report of the DOE Psychiatrist, I find that DOE Security properly invoked Criteria
H and J in denying the individual’s access authorization.   In other DOE security clearance
proceedings, Hearing Officers have consistently found that a diagnosis related to excessive alcohol use
raised important security concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0079, 25
DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25
DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014,
aff’d, Personnel Security Review, 25 DOE ¶ 83,002(1995) (affirmed by OSA, 1995).  In these cases, it
has been observed that an individual’s excessive use of alcohol might impair his judgment and
reliability, and render him susceptible to pressure, coercion and duress.  These factors amplify the risk
that the individual will fail to safeguard classified matter or special nuclear material.  Accordingly, I
will turn to whether the individual has presented sufficient evidence to mitigate the security concerns
of DOE relating to his use of alcohol.
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Mitigating Evidence

The individual has provided substantial and significant evidence through his own testimony and that of
his witnesses in mitigation of the security concerns associated with his consumption of alcohol.  As
previously stated, the DOE Psychiatrist opined that the individual could show rehabilitation by, inter
alia, demonstrating successful abstinence for a minimum of two years and professional counseling or
AA participation on a weekly basis, documented by a sponsor, for at least one year of this time.
During the hearing, the individual asserted that he has not consumed alcohol for almost two years -
since he successfully completed an in-patient alcohol rehabilitation program, which he voluntarily
entered.  He stated that he is now engages in activities such as fishing and walking to help him cope
with his alcohol problem.  Hearing Transcript (Tr.). at 50 and 51.  The individual further stated that he
has attended AA meetings as recommended by the DOE Psychiatrist, although not on a regular basis
because of his concern with the use of foul language during the meetings. Id. at 51.  He testified that
for a period of time he had difficulty getting to AA meetings because his driver’s license was
suspended for a year due to his DUI charge.  Id. at 69.  According to the individual, he voiced his
concerns regarding the foul language used at the meetings to the Alcohol Counselor and the DOE
Psychologist at his job site.  He stated that he is currently seeking a Christian-based alcohol support
program.  Id. at 52.  After learning of a Christian-based program called Celebrate Recovery during the
hearing, the individual indicated a sincere willingness to join.  Until he joins such a Christian-based
program, the individual testified that he will continue with AA even though he dislikes the language
used at the meetings.  The individual stated that he does not have a sponsor at AA, but considers his
uncle with whom he has a very close relationship and attends church will take the place of a sponsor.
Id. at 56.  According to the individual, he no longer socializes with people who drink.  Id. at 61.  He
stated that he plans on abstaining from alcohol and working faithfully in the church.  The individual
attributed his success thus far to his “faith and belief in Jesus Christ.”  Id. at 57.            

The individual’s uncle testified on his behalf.  During the hearing, the individual’s uncle stated that he
has always had a close relationship with the individual.   Id. at 64.  According to the uncle, the
individual called to ask him if he would take him to the alcohol rehabilitation program and he did.  He
testified that he has been closer to the individual ever since that occurrence.  The uncle further stated
that the individual asked him to be his sponsor, a role which he readily accepted.  He testified that he
and the individual attend the same church and that he has encouraged the individual to become more
active in the church.  Id. at 66.  Regarding the individual’s consumption of alcohol, the individual’s
uncle testified that to his knowledge the individual has been sober since before he entered the in-
patient alcohol rehabilitation program, almost two years ago.  Id. at 67.  He testified that “I’ve always
found him sober. I’m not with him twenty-four hours a day, but every time I saw him or talked to him
it sounded like he was sober, or he looked sober to me.”  Id. at 68.  According to the  uncle, the
individual has made a lot of positive changes in his life in the past two years.  Id. 

The individual also called an alcohol and drug counselor (Alcohol Counselor) and a clinical
psychologist (Psychologist) at the site’s Occupational Health Services department to testify during the
hearing.  The Alcohol Counselor testified that he met with the individual on two occasions in June
2005 and most recently September 2005.  At his June meeting with the individual, the Alcohol 
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Counselor conducted an interview and gathered a psychosocial history of the individual, looking at
various aspects of the individual’s life, not just questions pertaining to alcohol and drugs.  Id. at 14.
The Alcohol Counselor stated that the individual was honest and straightforward with his responses to
his questions.  After this initial meeting, the Alcohol Counselor recommended that the individual
change his lifestyle to support his sobriety.  He specifically recommended that the individual engage in
physical activities, continue going to church, find hobbies that interest him and continue his
abstinence.  Id. at 16.  The Alcohol Counselor stated that the individual told him at their second
meeting in September that he was attending AA, although not regularly.  According to the Alcohol
Counselor, he recommended that the individual attend AA at least twice a week and that he follow the
twelve steps of AA.  Id. at 17.  The Alcohol Counselor further testified that although slow at first, the
individual has taken the effort to comply with all of his recommendations, “he has made the effort on
all . . . four requests. Seeing a physician and physical exercise.  Continuing abstinence.  Continuing
church attendance once a week.  And going to AA.”  Id.  at 21.  When asked whether he agreed that it
has been a good sign that the individual has been able to maintain his sobriety for two years despite his
irregular attendance at AA, the Alcohol Counselor agreed.  He stated that “I sort of thought if he [the
individual] was going to relapse he would have these two years.  This is a pretty good duration to
indicate whether or not a person can manage because most people that are physiologically dependent
won’t be able to withstand it.”  Id. at 33.        

The Psychologist who works at the site’s Occupational Health Services department testified that his
primary job at the site is to perform fitness for duty evaluations.  Id. at 35.  He testified that he has met
with the individual personally on two or three occasions but that there have been other staff
psychologists who have also met with the individual.  The Psychologist first met with the individual in
January 2004.  In light of his background in substance abuse and substance treatment, the Psychologist
gathered records from the in-patient alcohol rehabilitation program where the individual was treated.
The Psychologist testified that the individual did very well in the program and left the program with a
good prognosis.  Id. at 37.   He testified that “in our monitoring of him since, we have had no evidence
at any point that he has ever relapsed, including just today I reviewed his attendance record over those
two years, and there is no evidence of what we call pattern absences or suspicious absences . . .”  Id.
The Psychologist further stated that the individual has never appeared defensive, but rather he has
appeared honest, straightforward, “including, as is a matter of record, that he has been ambivalent
about AA and involvement with that program.  There are stretches where he’ll go a couple of times a
week and there’s stretches where he won’t.  That, indeed,  is a part of the history.  For whatever
reason, that program has not fit or worked well for him.”  Id.     
The Psychologist opined that the individual has made several very positive changes in his life
including his strong work ethic, his church involvement and his family support, but believes it would
be useful for the individual to be connected with AA or some other support program like Celebrate
Recovery, a Christian-based program, which might be a positive alternative for the individual.  When
asked whether the individual, having maintained almost two years of sobriety, has overcome the DOE
Psychiatrist’s concerns of not having enough follow-up with AA, the Psychologist stated the
following:
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Two years of abstinence is a pretty substantial period.  And . . . all the evidence points
toward him being sober and abstinent for over two years.  That’s a substantial period.  If
he were to ask me today would it be helpful for him to continue to be, and I’m taking a
life perspective, not focusing on the issue of, I didn’t see any derogatory information
today, by the way.  In fact, I processed what is called a Report of Medical Treatment
that said I encouraged the company to submit him for a Q clearance.  So I currently do
not believe there is any present derogatory information as defined by 710.8.  But back
to your question regarding has he overcome.  He has effectively coped with, but really
alcohol dependence is a life-long recovery process.  It’s not just a matter of making it
through the one year, two years, or even five years.  So while I may not see any
derogatory information today, for his benefit, I would encourage him to pursue some
other avenues.  

Id. at 40.  

With respect to his opinion of the individual’s prognosis, the Psychologist opined that the prognosis is
good, “he has got some support systems in place.  He’s got two years of sobriety.  It’s kind of hard not
to say that’s a good prognosis.”  Id. at 41, 44.  He indicated that the individual’s prognosis would go
from good to excellent if he got connected to some type of support program even if it were ongoing
visits to the Alcohol Counselor.  Id. at 41.  The Psychologist further opined that the individual’s
likelihood of relapse would be an acceptable risk.  Id. at 44.  

After listening to the testimony of the other witnesses, the DOE Psychiatrist offered his testimony.
When asked whether he heard any information during the hearing that he did not have in August 2004,
when he evaluated the individual, that would cause him to change or modify his opinion with respect
to evidence of rehabilitation, he stated “yes.”  Id. at 80.  The DOE Psychiatrist stated the following:

 I did hear several things that I think are good.  One thing is that when I had met with
him he didn’t seem to be convinced that he was a person who couldn’t drink.  He
indicated he was willing not to because he felt it was important for the clearance, and he
couldn’t take chances. I’m hearing very different that he does recognize, in fact, it has
had negative impacts on his life.  He’s able to give examples, and he seems to recognize
he can’t drink.  That is certainly a major step in the right direction.  From all sources
that we know, not the ones we don’t know, but it appears as if there is potential
likelihood that he’s had almost two years of sobriety.

Id. at 81.

The DOE Psychiatrist agreed with the Alcohol Counselor and the Psychologist who both stated that it
would be useful for the individual to be involved with AA, some other support program like Celebrate
Recovery, or random drug/alcohol screens.  Id.   When asked about his opinion in 2004 that the
individual would need two and a half years of abstinence without any kind of treatment to show
rehabilitation, the DOE Psychiatrist stated that his opinion would not be a “hard and fast” rule, 
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but just a recommendation.  Id.  The DOE Psychiatrist was asked why he was deviating a little from
the two and a half years time frame.  He stated that “the fact that he’s [the individual] open to getting
drug screens.  The fact that he admits and acknowledges there has been a problem.  The fact there’s
been an apparent almost two-year time frame.  The fact that [the Alcohol Counselor], who has had
contact, seems comfortable.  Those are all positive signs.”  Id. at 84.  

The DOE Psychiatrist was further questioned as to whether the individual could now meet his criteria
of abstinence for a minimum of two years with professional counseling and/or AA participation on a
weekly basis, documented by a sponsor for at least one year of this time.  He stated that “objectively,
in many ways, he [the individual] has.”  Id. at 85.   The DOE Psychiatrist’s stated that his only concern
would be that there is not any “verifiable evidence to document whether he has actually not drank or
consumed alcohol, we are hoping that’s the case, but we’ve not had random drug screens and we really
don’t have any strong evidence.  We do have things we are seeing, but I think a relapse program in
place that has some verifiability would be an advantage.”  Id.  However, he agreed that the fact the
individual has sought out the Alcohol Counselor and has plans to continue meeting with him is a
verifiable source he could rely upon to keep from relapsing.  Id. at 86.  When asked again whether the
individual has met his minimum criteria for rehabilitation assuming that the individual has been
truthful about his sobriety for almost two years, the DOE Psychiatrist stated “yes,” however noting that
this is based on an assumption that the individual has been sober.  Id.  He also found it very positive
that the individual would be willing to be randomly screened.  Id.  at 87.  

I have carefully considered the above-mentioned testimony in the record.  Based upon the weight of
the evidence and testimony presented in this case, I have concluded that the individual has adequately
mitigated the concerns of DOE Security under Criterion H and J.  First, I found the individual’s
assertion that he has totally abstained from alcohol to be credible as did the Alcohol Counselor, the
Psychologist and the DOE Psychiatrist by their testimony.  During the hearing, the individual appeared
to me to be truthful, candid and straightforward regarding the issue of his sobriety.  In addition to this
two-year period of abstinence, the individual has sought professional counseling and plans to continue
to meet with the Alcohol Counselor, he has been attending AA, although sporadically, and intends to
join a Christian-based program after learning of this alternative during the course of the hearing, he has
strong family and church support and he is willing to undergo random alcohol testing (although it has
not been required of him in the past).  Secondly, the testimony of the Alcohol Counselor and the
Psychologist was persuasive, supporting the individual’s assertion of his sobriety and corroborating
testimony that the individual has made significant and positive changes in his life to keep him from
relapsing.  I found particularly favorable the Psychologist’s testimony, stating that the individual’s
prognosis is good and that his likelihood of relapse is at an acceptable risk.  It is important to note that
both the Alcohol Counselor and the Psychologist have had the opportunity to meet with the individual
on at least two occasions and therefore were both in good positions to observe the individual.  Lastly
and perhaps most significantly, the DOE Psychiatrist conceded that the individual has met his
minimum criteria for demonstrating rehabilitation.  Although the DOE Psychiatrist was somewhat
concerned that the individual has not produced “verifiable” documentation that he has not consumed
alcohol, he found 
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2/ I recognize that the individual has attended AA sporadically.  Nevertheless, I have relied upon the
testimony of the Alcohol Counselor, the Psychologist and the DOE Psychiatrist who believe the individual
has made significant positive changes in his life to support his continued sobriety regardless of  his sporadic
AA attendance.

3/ Pursuant to Criterion L, the Notification Letter stated 1) that during the November 5, 2003, PSI, the
individual states that his use of alcohol had nothing to do with the divorce that he was going through, which
contradicts his statements during the April 1, 2004 PSI and August 17, 2004 psychiatric evaluation when he
admitted that drinking did cause his second wife to leave him, and 2) that the individual denied during the
August 17, 2004 psychiatric evaluation that he had experienced blackouts from alcohol consumption, which
contradicts records from the in-patient rehabilitation program where he stated that he had.  See Notification
Letter at 2.  During the hearing, the individual clarified both of these charges to my satisfaction.  With respect
to the first charge, the individual stated that he intended to say in the 2004 PSI and psychiatric evaluation that
alcohol was a factor in the break-up of his marriage, not the sole reason.  Tr. at 54.  He stated that at no time
did he ever attempt to mislead or give false statements to the examiners.  Id.  Similarly, with respect to the
second charge, the individual stated that he did not intentionally mislead the security analyst when he was
asked had he ever experienced blackouts.  Id. at 55.  He indicated that he misunderstood the question and did
not know that there was a difference between blackouts and “passing out.”  Id.   

all of the individual’s efforts in changing his life to be strong and very positive.  2/  Again, after
weighing all of the evidence and the favorable testimony in this case, I am convinced that the
individual has adequately mitigated the security concerns.  Moreover, I find that the individual has
taken responsibility for his life choices and now has a stable lifestyle with family, social and religious
structures in place that provide a safeguard against the individual relapsing.    
 
B.  Criterion L, Unusual Conduct

Under Criterion L, the Notification Letter cites the individual’s 2003 DUI charge and two incidents
where it was believed that the individual provided contradictory statements during his PSIs and during
his 2004 psychiatric evaluation.  According to the Notification Letter, these matters raise serious
questions about the individual’s honesty, reliability and trustworthiness.  During the hearing, the
individual satisfactorily explained these contradictory statements.  3/   In addition, I am therefore
persuaded that the individual has overcome the associated security concerns.  For the reasons
discussed in the preceding section of this Decision, I find that the individual has taken more
responsibility for his life choices.  The individual has dealt openly and honestly with his past use of
alcohol, and I believe the individual now can be trusted to act in a manner consistent with the best
interests of national security.

 IV.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(h), (j) and
(l) in denying the individual’s access authorization.  For the reasons I have described above, I find that
the individual has adequately mitigated the associated security concerns.  I therefore find that granting
the individual an access authorization would not endanger the common defense and 
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security and would be clearly consistent with the national interest.  Accordingly, I find that the
individual should be granted an access authorization.   The Manager of the DOE Operations Office or
the Office of Security may seek review of this Decision by an Appeal Panel under the regulations set
forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date:   March 17, 2006



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
                                                           March 16, 2007                                                                      
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Hearing Officer’s Opinion 
 

 
Case Name:  Personnel Security Hearing 
 
Date of Filing:  July 15, 2005 
 
Case Number:  TSO-0264 
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  A Department of Energy (DOE) Operations Office suspended 
the individual’s access authorization under the provisions of Part 710.  This decision 
considers whether, on the basis of the evidence and testimony presented in this 
proceeding, the individual’s access authorization should be restored.  As set forth in this 
decision, I have determined that the individual’s access authorization should not be 
restored at this time.   
 

I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are 
employed by or are applicants for employment with DOE, contractors, agents, DOE 
access permittees, and other persons designated by the Secretary of Energy for access to 
classified matter or special nuclear material.  Part 710 generally provides that “[t]he 
decision as to access authorization is a comprehensive, common-sense judgment, made 
after consideration of all relevant information, favorable and unfavorable, as to whether 
the granting or continuation of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a). 
 
DOE granted the individual an access authorization many years ago after she gained 
employment with a DOE contractor.  During a background investigation in response to 
the individual’s employer’s request to upgrade her level of access authorization, the local 
DOE security office (DOE Security) uncovered derogatory information concerning  
financial matters that it was unable to resolve through a December 2004 Personnel 
Security Interview (PSI).  Consequently, it initiated formal administrative review 
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proceedings.  In a Notification Letter issued to the individual on May 13, 2005, DOE 
Security stated that it was suspending the individual’s access authorization pending the 
resolution of certain derogatory information that falls within the purview of Criterion L.1  
  
Upon receipt of the Notification Letter, the individual exercised her right under Part 710 
to request a hearing in this matter.  10 C.F.R. § 710.21(b).  On July 20, 2005, the Director 
of the Office of Hearings and Appeals appointed me the hearing officer in this case.  
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R. § 710.24, 
I established a hearing date.  At the hearing, the DOE Counsel called no witnesses.  The 
individual testified on her own behalf, and called as witnesses two supervisors and a 
friend.  The transcript taken at the hearing will be hereinafter cited as “Tr.”  Documents 
that were submitted by the DOE Counsel and the individual will be cited as “DOE Exh.” 
and “Indiv. Exh.,” respectively. 
 
The Notification Letter and the Security Concerns at Issue 
 
In the Notification Letter, DOE Security set forth its concerns regarding the individual’s 
eligibility for access authorization and the facts that underlie these concerns.  It alleged 
that the individual has established a pattern of deliberate financial irresponsibility that 
demonstrated that she was not honest, trustworthy or reliable and that she could be 
subject to pressure or duress that might cause her not to safeguard classified material 
properly.  According to DOE Security, her credit purchases of jewelry, clothing and 
shoes caused her to file for Chapter 7 bankruptcy, a process that was completed in 1990.   
Though she intended never to use credit cards again, by 2000 she had accumulated 
$18,000 in credit card debt, for purchases of primarily personal items such as jewelry, 
clothing and shoes.  In 2000 she obtained a loan to pay off her credit card debt and 
apparently did so.  After about a year, she began using her credit cards again to purchase 
personal items.  She again fell behind on her monthly credit card payments, stopped 
making payments to many of her creditors, and incurred other debts as well. 
 
According to DOE Security, at the time the Notification Letter was issued, the individual 
was about $56,000 in debt, of which about $24,000 had been either “charged off” 
(determined never to be repaid) by her creditors or turned over to collection agents.  Most 
of this debt resulted from the purchases of jewelry, clothing and shoes, though a portion 
can be attributed to the purchase of an automobile and the accrual of back taxes owed to 
federal and state governments.  DOE Security believed that the individual had no 
intention of satisfying most of these debts, because she had expressed her belief that a 
statute of limitations absolved her of her debts every seven years. She had also admitted 
that shopping is her “vice,” and that she makes purchases beyond her means.        
 

                                                 
1   Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; 
or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, 
or duress which may cause the individual to act contrary to the best interests of the national security. . . .”  
10 C.F.R. § 710.8(l). 
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I have concluded that DOE Security correctly invoked Criterion L in this case.  Her 
pattern of financial irresponsibility could render her subject to pressure, coercion, 
blackmail or duress from a person who might offer to resolve her debts in exchange for 
access to classified materials.  In addition, “[f]ailure or inability to live within one’s 
means, satisfy debts, and meet financial obligations may indicate poor self-control, lack 
of judgment, or unwillingness to abide by rules and regulations, all of which can raise 
questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.” Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued by the Assistant to the President for National Security 
Affairs, The White House (December 29, 2005), Guideline F(18).   
.   

II.  Findings of Fact 
 
The facts in this case are essentially uncontroverted.  The individual lives with her 
parents in their home.  She is not responsible for mortgage, utilities or tax payments on 
the property.  Nevertheless, over the years, she has voluntarily contributed to those 
expenses as well as the household costs of maintenance, repairs, and replacement of 
home appliances on an as-needed basis.  Tr. at 102-03, 109-10; DOE Exh. 15 (Transcript 
of December 2004 PSI) at 33-34.   
 
In her PSI and at the hearing, the individual explained in detail her financial status and 
the history that brought her to this juncture.  When she first sought access authorization, 
she had no debt, but acknowledged her 1990 bankruptcy and told DOE Security that she 
intended never to use credit cards again.  See DOE Exh. 14 (1993 Questionnaire).  She 
testified that she did not use credit cards for several years after 1990.  Tr. at 57.  At some 
point after 1993, however, she began using credit cards again.  DOE Exh. 15 at 55.  Her 
recollection was that she felt more confident about her abilities to handle money and had 
secured a better paying job.  Tr. at 57. 
 
By 2000, however, her consumer debt had mounted to $18,000.  She eliminated her credit 
card debt by taking out a loan for $18,000.  Roughly a year later, she was making 
purchases again by credit card.  DOE Exh. 15 at 45.  Shortly after that, she realized that 
the debt she had amassed was “just so overwhelming.”  Id. at 23.  She stopped paying her 
credit card bills after consulting a friend who is a financial planner, who advised her that 
it would not be worth her while to attempt to pay them.  Id. Instead, she kept current on 
the necessary bills, such as her automobile loan and insurance.  Id. at 22.   
 
At the PSI, the individual learned for the first time that DOE Security considers her 
charged off debts to be security concerns, along with her current debts.  DOE Exh. 15 at 
16.  In addition, the individual revealed that her friend, the financial planner, had told her 
that it would not be worthwhile to pay the charged off debts, because the payments would 
not improve her credit score.  Id. 
 
In January 2005, the individual sought help from a consumer credit counseling service.  
That service issued her a letter outlining her options for reducing her debt.  See Indiv. 
Exh. C.  The letter proposed a debt management plan that consolidated all the outstanding 
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debts into a single monthly payment, as well as other solutions, such as taking consumer 
education classes, selling assets, obtaining another consolidation loan, and handling the 
debts on her own.  Id.; see Tr. at 85-86.  Nevertheless, the individual maintains that a 
counselor told her orally that she should not enroll in the debt management plan because 
it would not work for her; her debts were simply too large.  Tr. at 88-89.2  She also 
objected to the counseling service’s approach to consolidating debts into a debt 
management plan, because she believed the service did not negotiate the amount owed 
with each creditor, but rather accepted the creditor’s figure and, moreover, included fees 
and charges (such as those for late payment and collection agency services) as part of the 
debt to be paid.  Thus, the counseling service’s calculation of debt owed was far greater 
than the debt she originally incurred, and she felt that was inappropriate.  Tr. at 73.  
Instead, the individual instituted her own plan for repaying her debt, which began with 
negotiating the amount of debt with each creditor.  Tr. at 92.  The hurdle she has faced is 
that apparently creditors will negotiate with her only if she will commit to begin paying 
them immediately.  Tr. at 93.  As a result, she is planning to pay off each creditor 
sequentially.  Id.   
 
The individual has presented a considerable amount of evidence that augurs in her favor.  
As a general matter, I am absolutely convinced of the individual’s honesty.  She appears 
to have dealt with DOE Security consistently in a straightforward manner.  In addition, 
the witnesses who testified on her behalf spoke of her honest and dependable character.  
Finally, my observation of the individual’s demeanor throughout this administrative 
review process confirms my opinion of her honest nature, and I therefore accept her 
representations of facts as credible. 
 
The individual reports that she is current on two loans, one for the purchase of her 
automobile, the other for the 2000 consolidation of her outstanding credit card debt, and 
she provided evidence of her currency in a post-hearing submission dated October 27, 
2005.  She also testified that she is up to date on her monthly payments for car insurance 
and phone service.  She also provided evidence that she is current on her payments to the 
Internal Revenue Service, has corrected the error that resulted in the underpayment to the 
IRS in the first place, and has entered into a payment schedule agreement to pay off her 
tax-related debt to the state.  Indiv. Post-Hearing Submission.   
 
The individual is complying with her self-imposed plan for eliminating her outstanding 
debts.  She is currently paying off the first of her old credit card balances at the rate of 
$100 per month.  Tr. at 94.  She calculates that she will have paid off all of her old credit 
card debt in about three years.  Tr. at 139.  She testified that she now has no credit cards, 
except for a government-issued credit card that she uses strictly for business-related 
travel expenses.  Tr. at 116.  In sum, she appears to be spending less than she is earning, 
and therefore incurring no additional debt. 
 
Finally, it appears that the individual has been the recipient of bad advice, upon which 
she relied.  Her discussions with her friend, the financial planner, led her to believe there 

                                                 
2   The individual also stated at the hearing that the credit counseling service told her she was not eligible 
for its services.  Tr. at 83-84.  There is no evidence that supports this statement. 
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was no benefit in attempting to address her many old debts that her creditors had charged 
off.  Although her explanations for her understanding have differed—in some instances 
she has stated that she was told a statute of limitations would eliminate the debts after 
seven years, in others she has stated her belief that any payments on charged off accounts 
would not be recorded and therefore would not be to her benefit—it is clear that she 
believed she was being advised to ignore the debts.  She also appears to have been misled 
at the credit counseling service, where a letter advised her in writing that a debt 
management plan could help her but a counselor told her orally not to enter into the plan.  
In any event, the individual appears not to have been aware, until her PSI, that DOE 
Security’s concern about her financial situation includes failure to resolve charged off 
debts as well as current ones.   
 

III.  Analysis 
 
A hearing is “for the purpose of affording the individual an opportunity of supporting his 
eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  Once DOE Security has 
made a showing of derogatory information that raises security concerns, the burden is on 
the individual to come forward with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This 
standard implies that there is a strong presumption against granting or restoring access 
authorization.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of access authorizations 
indicates “that security determinations should err, if they must, on the side of denials”); 
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 
(1991) (strong presumption against the issue of an access authorization). 
 
I have thoroughly considered the record of this proceeding, including the submissions of 
the parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual’s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c):  the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, including knowledgeable participation; the frequency and 
recency of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for 
the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant factors.  After due deliberation, it is my 
opinion that the individual’s access authorization should not be restored, because I am 
unable to conclude that such restoration would not endanger the common defense and 
security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  
The specific findings I make in support of this determination are discussed below. 
 
The individual currently faces a staggering amount of debt.  She clearly recognizes that 
her debt poses a problem, not only to DOE Security but on a personal level as well.  She 
has undertaken a number of positive steps to address this problem:  she has stopped using 
credit cards, she has incurred no new debt recently, she has begun paying off old debts 
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according to a system of her own devising, and she has entered into agreements with 
federal and state taxing authorities to repay back taxes.  Unfortunately, at the time of the 
hearing, her outstanding debt amounted to about $56,000, and she anticipated that it 
would not be paid off for at least three years.   
 
The individual’s repayment plan, while admirable, reflects a frame of mind that does not 
serve her well in the predicament she finds herself.  At the hearing, we determined that 
she had between $800 and $1400 a month available, after paying all monthly bills.  
Because non-invoiced expenses, such as food, gas, and unforeseen repairs and assistance 
to her parents, needed to be paid out of that amount, the entire amount could not be 
dedicated to reducing her debt.  Nevertheless, she was paying only $100 a month to the 
first of her old creditors.  She was unwilling to dedicate a significant portion of her 
discretionary income to reducing her debt.  She testified that she hesitated to commit to 
larger monthly payments, such as those that a debt management plan or another 
consolidation loan would require, because a large, unforeseen expense in one month 
might make it impossible for her to meet her monthly payment, and she would fall into 
arrears.  Tr. at 105-08.  The individual has stated, however, that her siblings have offered 
to lend her money and she has refused the offer.  See Tr. at 134.  While her determination 
to solve her problem on her own is admirable, her unwillingness to accept help has 
contributed to her predicament.  If she were willing to accept help from her family in the 
event of the unforeseen expense she fears, she would be able to devote larger amounts of 
her discretionary income to reducing her debt. 
 
Her lack of commitment, whether based on fear or on stubbornness, is further illustrated 
by this example.  The individual appears to have rejected the debt management plan the 
credit counseling service proposed, at least in part, because it included late fees and 
collection agency charges in its calculation of indebtedness.  At the hearing, she testified 
that she had learned through research that other credit counseling services existed and 
that they might have different philosophies and calculation methods.  Tr. at 141.  
Nevertheless, she was unwilling to approach any of them until she had paid off her 
automobile loan.  Id.   
 
Other concerns arise from the long period of the individual’s indebtedness and the 
behavior patterns that led her there.  After her 1990 bankruptcy, the individual renounced 
the use of credit cards and remained debt-free for several years.  Nevertheless, by 2000 
she had accumulated $18,000 of credit card debt.  Forswearing credit cards again in 2000, 
she began using them again in 2001, and stopped using them again in 2003.  At the PSI 
she stated, “. . . the thing is I can’t have credit cards. . .  [T]he best thing for me is just not 
to have them.”  DOE Exh. 15 at 49.  She also admitted that she spends her money on 
clothes and other personal items, but “I’m just trying to get out of it and try not to be like 
that.” Id. at 46.   Although she has taken some positive steps to remedy her situation, I 
must also consider that the bulk of her indebtedness arose from discretionary, personal 
purchases rather than, for example, medical exigencies, a pattern of purchasing that she 
has followed for most of her adult life. 
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The question before me then is whether the individual has produced sufficient evidence 
to permit me to conclude that her current financial situation, the poor judgment she 
employed in reaching this juncture, and the degree to which it renders her vulnerable to 
pressure, coercion, exploitation or duress, pose no more than an acceptable risk to the 
national security.  See Guideline F; Criterion L.   The individual’s pattern of financial 
irresponsibility in the past certainly raises concerns for her judgment and vulnerability to 
exploitation.  In prior cases, we have held that “[o]nce an individual has demonstrated a 
pattern of financial irresponsibility, he must demonstrate a new, sustained pattern of 
financial responsibility for a period of time that is sufficient to demonstrate that a 
recurrence of the past pattern is unlikely."  Personnel Security Hearing, Case No. TSO-
0194, 29 DOE ¶ 82,881 at 86,135 (2005), citing Personnel Security Hearing, Case No. 
VSO-0108, 26 DOE ¶ 82,764 at 85,699 (1996).  In the present case, the individual’s 
pattern of financial irresponsibility began with accumulated debt that caused her to file 
for bankruptcy in 1990.  Her self-imposed plan to refrain from using credit cards after her 
bankruptcy filing did not remain in effect for long.  Beginning sometime after 1993 and 
continuing through 2003, the individual’s debts mounted.  Since 2003 she has not 
incurred new debt but is struggling to satisfy her old debt.  Currently, her debt exceeds 
her assets.  While she has a modest plan in place to pay her creditors over time, her recent 
pattern of financial responsibility is too short-lived to convince me that she will not revert 
to her old spending habits and poor judgment if and when she satisfies her old debt.  
Moreover, as long as her indebtedness plagues her, the individual’s financial condition 
raises legitimate concerns for DOE Security, as it leaves her vulnerable to pressure or 
exploitation from those who might assist her financially in exchange for access to 
classified information.  While I find that she is an honest and straightforward person, I 
cannot conclude that the vulnerability caused by her current financial state represents an 
acceptable risk to the national security.  I have therefore concluded that the individual has 
not sufficiently mitigated this security concern under Criterion L.   

 
IV.  Conclusion 

 
As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. 
§ 710.8 (l) in suspending the individual’s access authorization.  For the reasons I have 
described above, I find that the individual has not sufficiently mitigated all of the 
specified security concerns.  I therefore do not find that restoring the individual’s access 
authorization would not endanger the common defense and security and would be 
consistent with the national interest.  Accordingly, I find that the individual’s access 
authorization should not be restored at this time.  The individual may seek review of this 
Decision by an Appeal Panel under the provisions set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer  
Office of Hearings and Appeals 
 
Date: March 16, 2007 



*  The original of this document contains information which is subject to withholding from 
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Hearing Officer=s Decision 
 

Name of Case:  Personnel Security Hearing 
 

Date of Filing:  July 19, 2005 
 

Case Number:  TSO-0268 
 

This Decision concerns the continued eligibility of XXXXXXXXXX XX   (hereinafter referred 
to as “the individual@) to hold an access authorization (or “security clearance”) under the 
regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should be restored at this time.     
 

I. Background 
 
The individual is employed by a DOE contractor and held a security clearance at the 
contractor’s request.  During a routine re-investigation, DOE received derogatory 
information regarding the individual’s alcohol use.  In order to resolve the security concern 
arising from this information, DOE conducted a Personnel Security Interview (PSI) with the 
individual in October 2004.  The PSI did not resolve the concern, and in January 2005, a 
DOE consultant-psychiatrist evaluated the individual.  In a written report memorializing the 
evaluation (Report), the DOE consultant-psychiatrist opined that the individual drinks 
alcohol habitually to excess, and has not shown adequate evidence of rehabilitation or 
reformation.  Report at 26-27. 
 
In May 2005, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his continued eligibility for access 
authorization. Notification Letter (May 27, 2005).  The Notification Letter stated that the 
derogatory information regarding the individual falls within the purview of 10 C.F.R. ' 
710.8 (j) (Criterion J).  The DOE Operations Office invoked Criterion J on the basis of 
information that the individual “has been or is a user of alcohol habitually to excess, or has 
been diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R.  § 
710.8 (j).  In this regard, the Notification Letter cites the opinion of the DOE consultant-
psychiatrist that the individual has been or is a user of alcohol habitually to excess, without 
adequate evidence of rehabilitation or reformation.   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed  
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me as Hearing Officer in this case.  After conferring with the individual and the appointed 
DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call his wife, a psychiatrist, a pharmacologist, and three 
colleagues as witnesses.  The transcript taken at the hearing shall be hereinafter cited as 
ATr.@  Documents that were submitted by the DOE counsel during this proceeding constitute 
exhibits to the hearing transcript and shall be cited as AEx.@   Documents submitted by the 
individual shall be cited as “Indiv. Ex.” 
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should be restored at this time because I conclude that 
such a restoration would not endanger the common defense and security and would be 
clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings 
that I make in support of this determination are discussed below. 
 

A. Findings of Fact 
 
The individual began drinking alcohol in high school, consuming a few beers once every 
couple of months.  Ex. 20 (PSI 2004) at 28.  In 1984, the individual’s senior year in college, 
he began drinking mixed drinks every weekend.  Between 1985 and 1992, the individual 
would drink to intoxication six or seven times per year.  Ex. 10 at 20.  He married in 1990, 
and his then wife was a heavy drinker.  Between 1992 and 1996, the individual stated that 
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he was intoxicated two or three times a year and also admitted to driving while intoxicated 
once or twice a year during the same time period.  Id.  In January 1993, the individual was 
hired by a DOE contractor.  Ex. 20 (PSI 1994).  He and his wife divorced later that year.    
Ex. 14 at 6.  At the request of his employer, the individual completed a Questionnaire for 
National Security Positions (QNSP) in 1994 in order to obtain a security clearance for his 
new position.  Ex. 14.  After some “discrepancies” in the QNSP were resolved by a 1994 
PSI, the individual was granted a clearance in December 1994.  Ex. 5, 8, 9, 20, 29.  One 
night in September 1996, the individual went out to dinner and then a nightclub.  During the 
evening, he consumed four mixed drinks, wine and two beers.  The police stopped him on 
his way home and arrested him for aggravated driving while intoxicated (DWI).  Ex. 21.  
The individual promptly reported his arrest to DOE security.  Ex. 12.  According to the 
individual, that was the last time that he drove a vehicle after drinking.  He pled not guilty in 
February 1997, but was found guilty and sentenced to 90 days in jail (with 88 suspended), 
a fine, and 48 hours of community service and ordered to attend DWI school.  Ex. 15, 16. 
 
In September 2000, the individual remarried. Ex. 21.  The DOE conducted a routine re-
investigation of the individual’s background for clearance purposes in March 2002.  Ex. 21. 
This investigation uncovered some derogatory information regarding the individual’s 
alcohol use, and in October 2004 DOE scheduled a second PSI in order to resolve this 
information.  Ex. 5, 21, 19 (2004 PSI).  During the PSI, the individual described his alcohol 
use and also agreed to a psychiatric evaluation to resolve the security concerns arising 
from his DWI and his alcohol consumption.  Ex. 10.    
 
In preparation for the evaluation, the DOE psychiatrist read the individual’s file.  The DOE 
psychiatrist took particular note of how the individual’s current wife described her 
husband’s alcohol consumption during the 2002 re-investigation.  See PSI 2004 at 38.  The 
individual’s wife told the investigator that her husband consumed “two to three martinis on 
one or two weekdays, and three to five martinis on each weekend night.”  Ex. 5; Ex. 19 at 
42.  According to the investigator, the wife said that the individual was “tipsy” once a week, 
slurring his words and suffering slight loss of motor skills, to the point where he had to 
“sleep it off.”   Ex. 10 (Report) at 13.  She also stated that the individual has a high 
tolerance for alcohol, was raised in a family that consumed alcohol regularly, and drinks to 
intoxication once or twice a year.  Report at 13. During the same investigation, the 
individual himself admitted that he drank to intoxication once or twice a year.  Report at 12-
13. 
 
The DOE psychiatrist met with the individual in January 2005 for one and one-half hours.  
Asked to describe his current alcohol consumption, the individual told the DOE psychiatrist 
that in the previous week, he had consumed nine and one-half martinis and one shot of 
bourbon, which he considered “a fairly typical week of drinking.”  Report at 19.  The 
individual consumed two martinis on Thursday, three on Friday, two and one-half on 
Saturday along with a shot of bourbon, and two martinis on Sunday.  Report at 18.  On 
Thursdays and Sundays, he would consume alcohol over a period of one to two hours, and 
on Fridays and Saturdays, he consumed alcohol over a three-hour period.  Report at 20.   
He said that he typically drinks three or four days a week--once during the week and every 
Friday and Saturday evening--and that he did not intend to reduce his use of alcohol.  Id. at 
22.  The psychiatrist sent the individual to a medical lab for drug and alcohol testing. 
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The results of the lab test contained no evidence of recent drug use.  In addition, the DOE 
psychiatrist found that the individual’s liver enzymes did not indicate ongoing alcohol 
abuse.  Report at 23.  Nonetheless, the DOE psychiatrist concluded that the individual was 
legally intoxicated at least twice in the week prior to his examination and that his blood 
alcohol content (BAC) was a mere .002 from intoxication on two other days.  Report at 25.  
The psychiatrist came to this conclusion after calculating the individual’s BAC using an 
online calculator based on the Widmark equation, which utilizes the variables of age, sex, 
height, weight, ounces of liquor consumed and time period of alcohol consumption.  Report 
at 9, fn. 21; Report at 20, fn. 52; Tr. at 19.  According to the calculator, the individual had a 
BAC of .115 on the Friday and Saturday night preceding the evaluation and .078 on the 
Thursday and Sunday night preceding the examination. 1  The calculator considered one 
drink to equal one shot of 80 proof liquor, and also assumed that the individual was drinking 
on an empty stomach.  Report at 18; Tr. at 20.    Because the individual made his martinis 
with two shots of 80 proof gin and a splash of vermouth, the DOE psychiatrist considered 
one martini to be the equivalent of two regular drinks.  Report at 7, 18. As recently as 
December 2004, the individual consumed six martinis on a Friday night.  Report at 21. 
 
The DOE psychiatrist could not arrive at a psychiatric diagnosis after his interview with the 
individual.  Based on his BAC calculations, however, he opined that the individual was a 
user of alcohol habitually to excess from 1985-1992 and in 2005.  Report at 26.  The 
psychiatrist defined “drinking habitually to excess” as drinking to intoxication at least four 
times per year.  Report at 2, 23; Tr. at 26. According to the DOE psychiatrist’s calculations 
and the individual’s own description of an average week of drinking, the individual was 
intoxicated weekly.  He further found that the individual, who continued to drink alcohol, did 
not present adequate evidence of rehabilitation or reformation.  Id. at 11.  In order to show 
adequate evidence of rehabilitation from this condition, the DOE psychiatrist recommended 
in his report that the individual either: (1) attend Alcoholics Anonymous (AA) with a sponsor 
and work on the 12 Steps at least once a week for a minimum of 100 hours in a year and 
abstain from alcohol for one year; or (2) complete a six-month alcohol treatment program 
and abstain for two years.  Id.  In order to demonstrate reformation from drinking habitually 
to excess, the DOE psychiatrist recommended that the individual either abstain for three 
years, or abstain for one or two years if he attends one of the two rehabilitation programs 
above. Id. at 26.      
   
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this  

                                                 
1 The legal limit in the individual’s state is .08.  Report at 20, fn. 52. 



 
 

- 5 -

case, a DOE psychiatrist opined that the individual is a user of alcohol habitually to excess. 
The individual also has one alcohol-related arrest.   Therefore, DOE=s security concerns are 
valid and the agency has properly invoked Criterion J in this case. 

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing that he had reviewed the 
individual’s file prior to the January 2005 interview.   Tr. at 10.  His initial impression after 
reading the file was that he needed to ask questions and get more information about the 
individual’s alcohol consumption.  Id. at 14.  During the evaluation, the individual disclosed 
that his mother was an alcoholic.  The DOE psychiatrist found this significant because there 
is an increased risk of alcoholism in an individual with a “first degree relative” who is an 
alcoholic. 2  Id. at 15.   The DOE psychiatrist stated that he considered the individual’s wife, 
who described her husband in the file as intoxicated weekly, to be a reliable witness. Id. at 
16.  When other sources in the investigation also described seeing the individual 
intoxicated, this reaffirmed the DOE psychiatrist’s suspicion of an alcohol problem.  Id. at 
21.   Further, the psychiatrist noted that the individual drinks martinis, which he makes with 
two ounces of gin and a splash of vermouth.  Because gin is 80 proof, each martini is 
actually the equivalent of two drinks.  Id. at 17-18. 
 
In order to show adequate evidence of rehabilitation, the DOE psychiatrist recommended 
that the individual attend Alcoholics Anonymous (AA) for 100 hours and abstain from 
alcohol for one year, or attend a six month alcohol treatment program and abstain for two 
years.  Id. at 13-14.  In order to show reformation, the individual must abstain for three 
years.  Id.  at 13. 
 
The DOE psychiatrist expressed concern that the individual exhibited a drinking pattern 
similar to many individuals who reduce their consumption while trying to get or keep a 
security clearance, only to resume their excessive drinking after securing their clearance.  
Id. at 251.  He argued that the individual abused alcohol in the past, and was drinking 
habitually to excess in 2002.   Id. at 250.  Given his prior alcohol arrest, an alcoholic parent, 
and a prior history of alcohol abuse, the DOE psychiatrist concluded that without the benefit 
of alcohol education from AA, it was more likely than not that the individual would revert to 
his pattern of drinking habitually to excess, which is a security concern.  Id. at 250-251.    
 

2.  Other Witnesses 
 
The individual’s current wife admitted that during a 2002 investigation, she told the 
investigator that the individual gets tipsy once a week, and that he was intoxicated once or 
twice a year.  Tr. at 74.  However, she argued that the investigator confused her definition 
of intoxication with her definition of tipsy.  Id. at 73.  She defined tipsy as “relaxed, more 
sociable, and talkative.”  Id. at 76.  She identified slurred speech and slight loss of motor  

                                                 
2 A first degree relative is related to the individual by half, e.g. a sibling, child or parent.  Tr. at 15. 
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skills as attributes of intoxication, and testified that the individual is intoxicated only once or 
twice a year.  Id. at 73-75.  It takes six or seven drinks for the individual to be intoxicated, 
and she last saw him intoxicated in June 2004, almost 18 months before the hearing.  Id. at 
89.   She explained that most of their alcohol consumption takes place at home.  They 
typically have a “cocktail hour” complete with hors d’oeuvres on a weekday evening to 
unwind.  Id. at 80.   The individual drinks two to three cocktails on Friday and Saturday 
nights and sometimes one during the week.  Id. at 85.  The second drink is diluted because 
the individual adds gin to the shaker, which contains melting ice left over from the first 
drink.  He also uses only one shot of gin for the second and third drinks, not two.  When 
they go out, they will drink one cocktail before dinner and one glass of wine with dinner.  
She has seen no negative impact on their relationship or his performance at work, and 
does not believe that the individual has a problem with alcohol.  Id. at 83-84.  Significantly, 
she testified that the individual stopped drinking in February 2005, and she has not seen 
any signs of withdrawal or cravings in his current behavior.  She continues to drink alcohol, 
and he appears comfortable drinking non-alcoholic beverages while she consumes alcohol 
in his presence. 
 
The individual also offered the testimony of his supervisor and two colleagues.  The 
supervisor has known the individual for four years, and socializes with the individual a 
couple of times a year.  He was recently at the individual’s home, and did not see him drink 
alcohol.  He has never seen the individual intoxicated.  He last saw the individual drink in 
the summer of 2004, more than one year prior to the hearing.  He described the individual 
as a good performer and very security conscious.  Tr. at 98-109.  The second witness has 
known the individual for almost five years, and has never had any suspicion that the 
individual may be under the influence of alcohol at work.  He last saw the individual drink at 
a holiday party one or two years prior to the hearing.  The third witness is also a colleague, 
but does not socialize with the individual.  He considers the individual a very conscientious 
worker, and has never seen him intoxicated.  Tr. at 124-126.   
 

3. Expert Witnesses  
 

a. Pharmacologist 
 
The individual presented two expert witnesses, a psychiatrist and a scientist who holds a 
PhD in pharmacology and had special training in the pharmacokinetics of alcohol. 3   The 
pharmacologist recently retired from a local medical school after 25 years of teaching the 
pharmacology of alcohol, and is now a professor emeritus at that institution.  Tr. at 174-
175. He had special training in the pharmacokinetics of alcohol. Prior to attending the 
hearing, the pharmacologist reviewed the report of the DOE psychiatrist and personally 
interviewed the individual.  The pharmacologist heard the testimony of the DOE 
psychiatrist, the individual’s wife, the individual, and the individual’s colleagues.  During the 
hearing, the pharmacologist used hearing testimony and the figures in the DOE 
psychiatrist’s report to calculate his own set of blood alcohol levels for the individual.  He 
first calculated the individual’s total body water and the amount of alcohol consumed in 

                                                 
3 Pharmacokinetics is the study of the physical absorption, metabolism and excretion of drugs.  Webster’s II New 
Riverside University Dictionary (1988).  
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order to arrive at the concentration of alcohol per liter.  He used the “Widmark Equation” to 
determine the BAC. Tr. at 179-180.4  He then did two sets of calculations.  First, he used 
the table in the Report that set forth the amount of drinks the individual consumed in the 
week prior to the psychiatric evaluation.  He then calculated a range for the BAC instead of 
one specific number.  According to the pharmacologist, a range was more accurate 
because the rate of “burn off” of the alcohol, i.e. how fast the individual’s body burned off 
alcohol, was unknown.  Id. at 181-182.  He calculated that the BAC range on Sunday, after 
one drink, was .050 to .069.  On Friday and Saturday, after two to three drinks, the range 
was .07 to .10.  Id. at 184. 
 
For the second set of calculations, the pharmacologist used information provided by the 
individual regarding the amount of alcohol actually in the martinis that he drank weekly.   
Because the individual and his wife testified that the drinking took place while the individual 
was eating, the pharmacologist addressed this issue also.  According to the 
pharmacologist, food in the stomach decreases the rate of absorption of alcohol from the 
stomach.  The rate of absorption measures the speed at which the alcohol passes from the 
gastrointestinal tract into the bloodstream.  Tr. at 190.   The longer the alcohol sits in the 
stomach, the more is metabolized by gastric alcohol dehydrogenase, an enzyme that 
metabolizes alcohol.  Tr. at 188.  This activity tends to decrease the amount of alcohol that 
is passed to the small intestine that can ultimately be absorbed.  Thus, according to the 
pharmacologist, food in the individual’s stomach during drinking can lower the BAC 
calculation up to 52%.  Tr. at 189-192.   
 
Using the Widmark formula again, the pharmacologist calculated that the individual’s BAC 
was between .053 and .083 on weekend nights, compared to the DOE psychiatrist’s 
calculation of .115.  The pharmacologist calculated the BAC fell within the range of .041 
and .060 on Sunday night.  The pharmacologist claimed that his numbers are more 
accurate because he did not use an online calculator, but instead relied on his own 
extensive experience in the field to incorporate into his calculations the individual’s pattern 
of eating while he drank his martinis.  The second set of calculations also used information 
regarding how much alcohol the individual put in his martini.  Tr. at 185.  The 
pharmacologist argued that his second set is more accurate because it factored in a more  
accurate amount of alcohol—i.e., it took into account the progressive dilution of the second 
and third martinis and the individual’s food consumption while drinking.  Id. at 186-188.    
 
The pharmacologist also argued that the wife’s description of the individual’s behavior 
during the weekend cocktail hours is consistent with a BAC range of .04-05.  Tr. at 192, 
199.  According to the pharmacologist, at the range of .01 to .05 BAC, a person exhibits 
normal behavior.  Id. at 191-192.  At higher levels, such as .05 to .08, there is a progression 
to mild euphoria, sociability, and verbosity.  Id. at 194-195.   When the number is even 
more elevated, an individual will manifest increased self confidence, decreasing inhibitions, 
diminished attention, judgment and control.  Id.   At the end of the scale, an individual 
exhibits the beginning of sensory motor impairment.  Id.  Based on his calculations of the 
individual’s BAC during the week, the pharmacologist concluded that the individual was not 
drinking habitually to excess, as defined by the DOE psychiatrist.   

                                                 
4 The online calculator used by the DOE psychiatrist was also based on the Widmark formula. 
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The pharmacologist stated that based on the testimony, the individual’s behavior was 
consistent with a BAC of .04-.05.  Tr. at 199.  He also stressed that it is virtually impossible 
to accurately determine a blood alcohol level without more information than was available in 
this proceeding, or an actual Breathalyzer test.  Id. at 198-199.  
 
b. Forensic Psychiatrist 
 
The forensic psychiatrist met with the individual for a psychiatric evaluation prior to the 
hearing.  During the evaluation, the individual described his drinking patterns to the forensic 
psychiatrist, who concluded that the individual did not drink habitually to excess, and that 
there was no negative impact on the individual’s life from the amount of alcohol that he 
consumed in the past.  The forensic psychiatrist argued that the key question at this point in 
the individual’s life was “How does the individual function from a clinical view point?”  After 
evaluating the individual’s life and reviewing his file, the forensic psychiatrist concluded that 
the individual is functioning well at work, at home, and in other parts of his life and therefore 
has no problem with alcohol.       
 
The forensic psychiatrist did not agree with the opinion of the DOE psychiatrist that the 
individual drinks habitually to excess.  According to the forensic psychiatrist, the screening 
test administered by the DOE psychiatrist was sufficient to determine the outer limits of the 
individual’s drinking, but only a detailed examination could determine how alcohol had 
affected the individual’s life.  The forensic psychiatrist opined that the individual functions 
well in all facets of life.  He was impressed by the individual’s decision after the DWI that he 
should no longer drive after drinking.  The forensic psychiatrist argued that making this 
choice and successfully executing it exhibited a level of rehabilitation and reformation 
appropriate even for alcohol abuse or dependence.  The forensic psychiatrist argued that 
the individual did not need to attend AA sessions to show rehabilitation and reformation.   
He concluded that the individual had accomplished on his own the same goals that he 
could achieve through AA – maintaining sobriety under similar life conditions, establishing a 
social network, and building self-esteem.  According to the forensic psychiatrist, the 
individual is clearly not crossing a threshold to habitual and excessive drinking.  The 
forensic psychiatrist concluded that the family “cocktail hour” was actually a “social hour,” 
because the couple maintained this tradition of relaxing at the end of some days even after 
the individual abstained from alcohol.  Tr. at 222-223.   In fact, he concluded that the 
individual’s behavior while drinking, as described by the individual and his wife, was 
consistent with a BAC of .05, and “significantly below the .08 level.”  Id. at 233.     
 

4.  The Individual  
 

The individual’s account of his drinking did not differ from that of his wife.  He said that as a 
child, his parents had a cocktail at the end of each day while they discussed their activities 
and current events.  He continues that custom today with his wife.  Tr. at 135-138.  His DWI 
arrest in 1996 was a “wake up call,” and he has not driven after drinking since.  After that 
arrest, he appointed a designated driver when he was drinking, or he would not drink at all. 
His typical drinking pattern was to have three drinks on Fridays and Saturdays, and one or 
two on Thursdays and Sundays.  Tr. at 149, 158.  During the week, the couple eats light 
snacks while drinking, and on the weekend they have a more substantial appetizer  
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with their cocktails.  Tr. at 150.  He noted that the DOE psychiatrist did not ask him about 
any food consumption while drinking.  Tr. at 155.  He makes his first martinis with two shots 
of gin each, and his second and third drinks are more diluted as they use melting ice that is 
already in the shaker.  Tr. at 150-152.  He does not always finish his third drink.  Tr. at 152. 
After drinking, he is more sociable, talkative, and euphoric.  Tr. at 153.  He does not 
experience a loss in his motor skills, senses, judgment, or control.   Tr. at 153.  He had 
been intoxicated two or three times per year, but was last intoxicated in June 2003, and has 
no plans to continue to drink.  Tr. at 160-165.  He had his last drink of alcohol in February 
2005, admitting that he quit because of the threat to his clearance.  Tr. at 147.  He has not 
had any withdrawal symptoms or problems with his wife.  Id. at 148.  He has never had 
alcohol treatment and does not plan to do so unless recommended by a medical 
professional.  He still has alcohol in the house, but is not bothered by its presence.  Id. at 
166-167.   
 
D.  Mitigation of Security Concerns 
 
The individual’s 1996 DWI arrest raised a valid security concern as stated in Section II.B 
above.  The subsequent opinion of the DOE psychiatrist that the individual drinks habitually 
to excess added to that concern.  The DOE psychiatrist based his opinion on BAC 
calculations of .115 on most Friday and Saturday nights, over the legal driving limit in his 
state.  The forensic psychiatrist also evaluated the individual, but concluded that the 
individual has no alcohol problem.  In a Part 710 proceeding, the Hearing Officer gives 
great deference to the expert opinions of mental health professionals regarding 
rehabilitation or reformation.  See Personnel Security Hearing, Case No. VSO-0476, 28 
DOE & 82,827 (2001).   However, in this case, both sides have presented conflicting expert 
opinions.  After reviewing the evidence in the record and the testimony at the hearing, I 
conclude, for the following reasons, that the individual has mitigated the security concerns 
 
First, I find that the calculations of the pharmacologist were more persuasive than those of 
the DOE psychiatrist.  The pharmacologist is an expert in how alcohol is processed by the 
body, and has studied this area for over 25 years.  Using the more detailed information 
gleaned from the hearing testimony and his experience, the pharmacologist calculated a 
lower range of BAC than the DOE psychiatrist.  The pharmacologist, using testimony that 
the individual drank progressively diluted drinks and ate while he consumed those cocktails, 
determined that the individual’s BAC fell within a range of .053 to .083 during the 
weekends.  The pharmacologist also persuasively justified using a BAC range, rather than 
a single number, because the burn off rate of the alcohol is unknown.  Second, a medical 
professional, a psychiatrist who also has extensive experience in alcohol disorders, 
evaluated the individual and concluded that the individual does not have an alcohol 
problem, has a stable life, and has been able to achieve on his own the same benefits he 
would derive from attending AA.  I find the testimony of the individual’s psychiatrist more 
persuasive than the testimony of the DOE psychiatrist in this proceeding.  Third, the 
individual was able to drink responsibly after the 1996 DWI, until early 2005 when he 
stopped drinking alcohol.  Because there is no evidence in the record of any alcohol-related 
problems during the 10 years that he continued to drink, I conclude that the individual used 
alcohol responsibly for the 10 years prior to the hearing.  Fourth, there is  
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evidence in the record that the individual has established a pattern of abstinence in the nine 
months prior to the hearing, and he has stated his intent not to drink again.   
 
After evaluating the evidence in this case, I find that the individual has mitigated the 
security concerns of Criterion J.  10 C.F.R. ' 710.8 (j).  The individual’s wife corroborated 
his contention that he has abstained from alcohol for nine months.  A mental health 
professional has presented persuasive evidence, based on the calculations of a scientist 
specializing in the effects of alcohol on the bloodstream, that the individual does not drink 
habitually to excess, and has not in the past.  The DWI arrest occurred 10 years prior to the 
hearing and I find it has been mitigated by time.  In the subsequent 10 years, he has had 
no further alcohol-related legal incidents and has demonstrated the responsible use of 
alcohol. There is substantial evidence in the record that the individual is an excellent 
employee and a good husband and father.  Thus, in view of Criterion J and the record 
before me, I find that restoring the individual=s access authorization would not endanger the 
common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual’s access authorization should be restored.  Any party 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 
C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 12, 2006 
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*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 

 
                                                   April 17, 2006 
    

         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 21, 2005 
 
Case Number:  TSO-0270 
 
This Decision concerns the eligibility of xxxxxxxxxxxx (hereinafter "the individual") for continued access 
authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the testimony and other evidence presented in 
this proceeding, the individual's suspended access authorization should be restored.  For the reasons 
detailed below, it is my decision that the individual's access authorization should be restored.   
 
      I. BACKGROUND 
 
This proceeding provides the individual an opportunity to respond to the allegations contained in the 
statement of charges included with the June 17, 2005, Notification Letter.  DOE Exhibit #9.1  The 
statement of charges indicates that a DOE consulting psychologist diagnosed the individual as a user of 
alcohol habitually to excess.  According to the Notification Letter, the diagnosis gives rise to a security 
concern under Criterion J.  10 C.F.R. § 710.8 (j).2     
 
The DOE consulting psychologist’s diagnosis was based on the individual’s arrest for Driving Under the 
Influence of Alcohol (DUI) in 1994 and his statements during a 2003 Personnel Security Interview (PSI) 
that he “currently drinks a half of a pint of Jim Beam Whisky on the weekend and during the middle of the 
week two or three ounces of whiskey in a large drink.”  June 17 statement of charges at 1.      

                                                 
1 Originally the notification letter was based on a DOE consulting psychiatrist’s November 2003 report which diagnosed the 
individual with alcohol abuse.   However, that consulting psychiatrist is no longer available for DOE hearings. Therefore, the 
DOE had the individual examined by a DOE consulting psychologist.  The DOE consulting psychologist’s October 24, 2005 
evaluation report indicates the individual uses alcohol habitually to excess.  The DOE issued a revised statement of charges on 
November 15, 2005. 
      
2  The June 17 notification letter indicated Criteria J and L security concerns.  The Criterion L concern was based on the 
individual’s 1994 DUI arrest, as well as his level of alcohol consumption in 2002.  The revised statement of charges 
indicates that on November 15, 2005, the DOE withdrew the criterion L concern.  DOE Exhibit 9 at 1.  Therefore, the only 
concern I will consider in this decision is the criterion J security concern. 
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The individual raises two arguments to mitigate the security concern.  First, he states his level of alcohol 
consumption was never as high as reported in the statement of charges.  Second, he indicates that he no 
longer consumes significant amounts of alcohol.  At the hearing the individual presented his own 
testimony and the testimony of seven individuals who have known him since 2003.  The DOE presented 
the testimony of the DOE consulting psychologist.  The following is a summary of the relevant testimony.  
  
 II. HEARING 
 
A.  Previous Supervisor  
 
The previous supervisor testified that she has known the individual since his work group was formed in 
December 2002.  Transcript of Hearing (Tr.) at 29.  The individual was employed by a DOE contractor and 
joined the work group soon after it was formed.  The previous supervisor testified that she was the 
individual’s direct supervisor from December 2002 to March 2005.  Tr. at 29.  She testified that she works 
closely with the individual at the DOE facility during their regular duties and during local and out of town 
training exercises.  The local training exercises typically last several days, during which they are housed at 
the DOE facility.  The out of town exercises typically last 10 days.  Tr. at 31.  She also testifies that she 
and the individual are social friends and visit each others homes on a regular basis. Tr. at 31. 
 
The previous supervisor testified that she has never seen the individual intoxicated.  Tr. at 31.  She was 
able to recall two occasions on which she saw the individual consume alcohol.  She testified that she saw 
the individual consume alcohol a year before the hearing.  On that occasion, he had a glass of wine at an 
Easter dinner she held at her home.  Tr. at 32 and 37.    She also recalled that 15 months prior to the 
hearing, during a ten day out of town training period, she was with the individual at a local restaurant when 
he had two glasses of beer.  Tr. at 36.     
 
B.  Co-workers 
 
The first co-worker testified that he has worked closely with the individual since the work group was 
created.  Tr. at 43.   He sees the individual socially approximately once a month.  Tr. at 47.  He testified 
that he is aware that the individual did consume alcohol prior to 2003.  However, he has never seen the 
individual consume alcohol and he does not believe the individual has consumed any alcohol in the last 
year.  Tr. at 49.    
 
The second co-worker testified that he has worked with the individual for two years.  Tr. at 53.  For the last 
year he has socialized with the individual twice a month.  Tr. at 56.  The only time he has seen the 
individual consume alcohol was at the Easter dinner described by the prior supervisor. Tr. 55 and 62.   The 
second co-worker testified that the individual has told him that he no longer consumes alcohol.  Tr. at 61. 
 
The third co-worker testified that he has known the individual since the work group was created.   Tr. at 
64. He testified that he works closely with the individual and socializes with him at least twice a week.   
Tr. at 65.  He has never seen the individual consume alcohol.  Tr. at 66. 
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The fourth co-worker testified that she has known the individual for three years and they have worked 
together every week in those three years. Tr. at 80.  She also testified that she and the individual share an 
interest in dogs and they talk about their dogs at work and they talk on the phone a few times a month 
about their dogs.  Tr. at 82.  She has never seen the individual consume alcohol, nor has she noticed any 
problems with the individual’s speech during their telephone conversations.  Tr. at 83.         
 
C.  The Individual’s Recent Supervisor  
 
The individual’s recent supervisor testified that from March 2005 through March 2006 she was the 
individual’s supervisor.   Tr. at 70.  She testified that it is her responsibility to evaluate whether the 
employees in her group are fit for work. Tr. at 76.  She testified that she has never seen any sign that the 
individual has consumed alcohol. Tr. at 72.  In addition she testified that she has called in the individual to 
come to work on a number of weekends and that he has always been ready and willing to work and never 
shown any signs that he consumed alcohol prior to those unscheduled work sessions.  Tr. at 72.   
 
D.  Second Line Supervisor 
 
The second line supervisor testified that he has worked with the individual for three years.  He 
occasionally socializes with the individual after work hours at the site or when the work group was on a 
travel assignment.  Tr. at 85.  During the three years he has seen the individual consume one or two beers 
after work on the DOE site.  Tr. at 87.  The last time he saw the individual consume any beer was a year 
and a half prior to the hearing.  Tr. at 87.    
 
E.  The Individual 
 
The individual testified that he received his DUI in 1994 when he was 23 years old and attending college.  
Tr. at 109.  He married his former wife in 1998.  DOE Exhibit #7 at page 5.  In 2002 he adopted her nine 
year old son.  Tr. at 102.  He testified that he did not drink at home during their marriage because he did 
not believe it was appropriate to consume alcohol around a young child.  He was separated in 2003 and 
divorced in 2005. 
 
The individual testified that he has only consumed alcohol on four occasions since November 2003 and 
that in each of the four occasions he only drank one or two drinks of alcohol.  Tr. at 8.  The individual 
testified with the exception on the DUI in 1994 he has never driven while under the influence of alcohol. 
Tr. at 103.  
 
F.  The DOE Consulting Psychologist 
 
The DOE Consulting psychologist testified in two separate segments during the Hearing.  Initially she 
testified about the basis for her evaluation.  She testified that the individual was arrested for a DUI in 1994 
and between the ages of 15 and 25 (from 1986 to 1996) he would become intoxicated once or twice a 
month.  Tr. at 12.   In 1996 his alcohol consumption increased to one pint of whisky three times a week.  
Tr. at 13.  She testified that during her interview, the individual indicated he drastically reduced his  
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consumption of alcohol after his evaluation by the DOE consulting psychiatrist in 2003.  Tr. at 13.  She 
testified that: 
  

[The individual] was very invested in the group with whom he worked, very close to those 
people.  It mattered to him a great deal that he did a good job for that group, and that he still 
be involved with them.  And that is the reason he gave for decreasing his alcohol use, 
because he wanted to keep his job, and that was important to him. 

 
Tr. at 14.  The DOE consulting psychologist’s report indicated that, without corroboration, the individual’s 
statements are “not considered adequate” to demonstrate rehabilitation.  DOE consulting psychologist’s 
report at 10. 
  
After all the other witnesses had testified, the DOE consulting psychologist testified for a second time.  
She stated that she is convinced that the individual has significantly reduced his consumption of alcohol 
and that he has not consumed alcohol to excess in the last three years.  She testified that the individual’s 
level of consumption of alcohol in the 3 years indicates he is reformed from her diagnosis of use of alcohol 
habitually to excess.  Tr. at 111.   
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.   
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In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 
 

IV. ANALYSIS 
 
At the Hearing the individual tried to minimize his consumption of alcohol prior to 2003.  He testified:  
 

I don’t believe I’ve ever had a problem with alcohol in my life.  I know that when I was 
younger in college years ago, then I consumed too much alcohol during that time.  Of course 
that was just for a short amount of time and after that you just kind of get over it. 

 
Tr. at 100.  I was not convinced by the individual’s testimony that he consumed less alcohol than indicated 
in the statement of charges and that he has never had a problem with alcohol.  During his August 26, 2003, 
PSI he indicated that in the past he regularly drank three pints of whisky during a week.  PSI at 24.  He 
also stated that when he consumed alcohol at that level it was his intent is to become intoxicated.  PSI at 
27.   Finally, he stated that the last time he was intoxicated was the Saturday before the PSI.  PSI at 24.  I 
believe he does not understand his problem with alcohol prior to November 2003 and, I believe, he is 
unable to fully admit to himself the level of his alcohol consumption prior to November 2003.   
 
Furthermore, the individual failed to bring forward any testimony from friends and family who knew him 
before 2003.  I encouraged him to call as witnesses his extended family, his friends, his former wife and 
friends of his former wife.   When he was asked at the hearing why he did not call such witnesses to 
support his claim that his level of alcohol use prior to 2003 was lower than the DOE believes, he indicated 
that “I’d rather not involve my family in work business.”  This indicates to me that he is not being fully 
candid about his alcohol consumption and the problems that alcohol consumption caused him prior to 
2003.  Therefore, I believe that the individual has not demonstrated that he did not use alcohol habitually 
to excess during the period 1985 to 2003.   
 
Prior to 2003 the individual tended to drink to excessively when he was secluded.  In his current job 
situation his daily involvement with others does not give rise to an opportunity for the secluded 
consumption of alcohol. For this reason I am convinced that his overall lifestyle and daily pattern of life 
are  



 - 6 - 
 
 
 
very different now from what they were prior to 2003.  My belief that his lifestyle has changed is 
supported by my positive assessment of the individual’s demeanor when he talked about his use of alcohol 
since November 2003.  His witnesses that have been involved in all aspects of his life since November 
2003 further supported the belief that the individual has, since November 2003, only consumed alcohol on 
four occasions and on each of those occasions he only consumed one or two drinks of alcohol.   
 
Furthermore, I believe the individual is very committed to his job and the other members of his work 
group. I believe that it is unlikely that he will consume alcohol to excess and risk losing his job and this 
association with the work group.  Therefore, I agree with the assessment made by the DOE consulting 
psychologist that this individual is reformed from the diagnosis that he uses alcohol habitually to excess.   
 
 V. CONCLUSION 
 
I have concluded that the individual has mitigated the Criterion J security concern related to his use of 
alcohol habitually to excess.  Accordingly, I find that the individual's suspended access authorization 
should be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 17, 2006 
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Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 21, 2005

Case Number: TSO-0271

This Decision considers the eligibility of XXXXXXXX XXXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  As
explained below, it is my decision that the individual’s access
authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and was granted a DOE access authorization in 1994.  In
June 2003, the individual’s access authorization was terminated due
to sick leave and absence from work over ninety days.  In July 2004,
the individual’s employer requested that the DOE reinstate his access
authorization.  However, the individual’s Questionnaire for National
Security Positions (QNSP) reflected counseling and a Personnel
Security Interview was conducted with the individual in September 2003
(the 2003 PSI).  During the 2003 PSI, the individual admitted to self-
medicating, over medicating and a dependence on pain medication.  The
DOE conducted an additional PSI with the individual in February 2005
(the 2005 PSI) to address issues of illegal drug use and the
individual’s violation of his DOE drug certification.

In June 2005, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this case, the Notification
Letter finds security concerns under Sections 710.8(k) and (l) of the
regulations governing eligibility for access to 



- 2 -

classified material.  With respect to Criterion (k), the Notification
Letter finds that 

(l)  from 1998 to 2002, during a period when the individual
held a DOE access authorization, he illegally obtained
narcotic painkillers from family, friends, and individuals
in the pain community (fellow arthritis sufferers);

(2) during that period, the individual self-medicated or
over-medicated on painkillers because of pain.  The
individual’s pain and overuse of painkillers suppressed his
memory and caused him not to remember things at times.

(3) the individual acknowledged that he was dependent on
painkillers and was prescribed medication to help him get
off the painkillers; and 

(4) the individual was diagnosed by his psychiatrist with
psychological dependence on prescription narcotics.

Criterion (l) concerns information that an individual has engaged in
unusual conduct or is subject to any circumstances which tend to show
that the individual is not honest, reliable, or trustworthy.  With
respect to Criterion (l), the Notification Letter finds that 

(l) the individual knew that it was illegal to obtain and
use medications without a prescription, but illegally
obtained prescription drugs and ignored prescribed dosages
and over medicated; 

(2) the individual illegally obtained and used prescription
drugs after he signed a DOE drug certification form on
March 30, 1994; and  

(3) in January 1994, he signed a security acknowledgment
indicating that he understood that any involvement with
illegal drugs could result in the loss of his DOE access
authorization.

Notification Letter, Enclosure 1.
 
In his response to the Notification Letter, the individual
acknowledged that he had knowingly obtained narcotic painkillers or
medications from individuals that were not licensed to dispense drugs
or practice medicine, primarily from a friend who also had 
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1/ As indicated by the testimony of the individual’s psychiatrist
and the consultant psychiatrist (Hearing Transcript, “TR”,
at 50-52 and 164-167), they have extensive experience in the
diagnosis and treatment of narcotic addiction and clearly
qualify as expert witnesses in the area of addiction
psychiatry.  

severe pain issues.  He stated that he self-medicated because of
severe pain that he experienced due to rheumatoid arthritis.  He
acknowledged that his psychiatrist had diagnosed him as having a
physiological dependence on prescription narcotics. He also
acknowledged that he had signed a drug certification form.
Individual’s July 7, 2005 response to the Notification Letter.  

The individual requested a hearing which was convened in September
2005 (hereinafter the “Hearing”).  At the Hearing, the individual and
his counsel admitted the individual’s misuse of prescription narcotic
pain medication and the individual’s violation of his DOE Drug
Certification.  The testimony at the Hearing focused chiefly on the
individual’s medical history of rheumatoid arthritis that led to his
illegal purchase and self-medication of prescription pain medication,
and his efforts to address his medical condition and mitigate the
concerns raised by his past actions.

II.  HEARING TESTIMONY 

At the Hearing, testimony was received from nine persons.  The DOE
presented no witnesses.   The individual, who was represented by
counsel, testified and presented the testimony of his general medical
practitioner, his psychiatrist, a consultant-psychiatrist on addiction
issues, 1/  a co-worker during the period 1994-2003, a co-worker
during the period 2000-2003, his supervisor during the period 1997-
2003, a long time friend, and a family friend and employee.

A.  The Individual

The individual stated that in about 1989, he first experienced the
symptoms of rheumatoid arthritis, and he consulted a rheumatologist,
who prescribed medication to suppress his immune system and reduce the
inflammation.  TR at 122-123.  This doctor also prescribed hydrocodone
pills to help relieve the pain.  He stated that his rheumatologist
told him that he had a very aggressive case of the disease.  TR at
123-124.  He testified that from 1989 until 1998, the disease
progressed, particularly in his left foot.
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2/ The individual testified that he first saw his psychiatrist in
January 1999 (TR at 130), but both the psychiatrist and his general
practitioner testified that he first consulted her in February
2000.  TR at 52 and 47.

And as the disease progressed, I started getting more
deformities in my joints.  I needed more painkillers to
function, my left foot especially, the deformities kept
increasing. . . . The more I would walk, the more my foot
would get deformed or be in pain, the more pain killers  I
would need, and kind of a vicious cycle.  

TR at 125.  He stated that his initial rheumatologist had raised his
prescription of hydrocodone to 200 per month.  When this doctor moved
out of state around 1993, the individual’s new rheumatologist lowered
this prescription to 120 hydocodones per month.  TR at 125-126.

The individual stated that from 1989 until 1998, he managed his pain
using the narcotic pain medication that he was legally prescribed.
TR at 127-28 and 152-153.  However, he testified that  the condition
of his left foot continued to deteriorate and cause more pain.  His
rheumatologist recommended radical surgery involving the removal of
a portion of his foot and reattaching his toes “to the stubs of those
foot bones.”

My pain was getting untenable, but his seemed even worse to
me. . . . I held off.  I even talked to doctors and I got
conflicting evidence even, other doctors saying don’t let
them cut your foot like that.  So I was in a quandary. . .
.  And again, I was taking more and more medications, and
just to go to work.

TR at 129.  The individual testified that in 1998 he began to
illegally obtain and use narcotic painkillers in addition to those
that he was legally prescribed.  In early 2000, 2/  he consulted with
his psychiatrist for the first time and attempted unsuccessfully to
stop using all narcotic pain medication.  This attempt to stop lasted
only a few months, and he then resumed taking illegal narcotic pain
medication in addition to  using prescriptions for narcotic pain
medication from his rheumatologist.  TR at 130.  In December 2002,
after talking to specialists about a less drastic form of surgery on
his foot, he consulted his primary care physician about detoxing.
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3/ The individual acknowledged that at his 2005 PSI, he initially
stated that he obtained unprescribed narcotic painkillers from
friends in the pain community, but that under questioning by the
security specialist, he “eventually honed it down” to just his
deceased friend.  TR at 160, 2005 PSI at 41.  

I told him I wanted to get off narcotics, and we proceeded
to detox.  And that ultimately led to the surgery I had in
April 2003.  And it’s been a success, after the initial
pain of the surgery, which was fairly substantial, but I’ve
come back [to work].  I’m back, and I don’t have this pain.
I don’t need narcotics anymore.  I can manage with non-
narcotic pain killers.  And I sleep well.  I can get
around, and things are good.

TR at 131.  

The individual testified that during the period 1998 through December
2002, when he used unprescribed narcotic painkillers, he got them from
only two sources.  In one instance, after his father’s death in 1998,
his mother gave him a bottle of about ten Percocets that had belonged
to his father.  TR at 135.  The other source of narcotic pain
medication was an old friend who lived in another city.

He was probably my best friend from high school.  And then
he had a horrible accident with his foot in a climbing
accident.  It was smashed with a rock, pulvarized.  He
lived in [another city] and he visit me, I’d visit him and
whatnot.  We kept up with each other.  He was on the same
medication I was.

TR at 132. 3/    He stated that his friend had an alcohol problem and
generally used alcohol to medicate his pain, so that he had Percocet
of Vicodin pills available from his prescriptions to sell to the
individual.  TR at 163.  He stated that he would reimburse his friend
for the cost of the pills.  TR at 136.  He stated that on a couple of
occasions, his friend gave him a hundred Percocets, but that ususally
it was a smaller amount.  TR at 138.  He testified that his friend
died in December 2002.  TR at 133.  

He stated that during the period from 1998 until 2002, he had asked
his rheumatologist to increase the individual’s prescriptions for
narcotic painkillers, but the doctor refused, stating that he 
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wanted the individual to have radical foot surgery as the means of
addressing his pain problem.  TR at 154-155.

The individual testified that his use of painkillers never caused him
to become forgetful.  TR at 139.  He stated that the Notification
Letter’s finding that “his pain and overuse of painkillers suppressed
his memory and caused him not to remember things at times” was based
on a misunderstanding of his statements at his 2005 PSI.  He stated
that during that interview, he had attempted to explain that beginning
in 1998 he had experienced physically and emotionally painful events
including his father’s death and an accompanying increase in arthritis
pain, and that his psychiatrist had told him that it was natural for
his brain to have suppressed some of the painful memories from that
period.  TR at 139. 

The individual stated that he never took painkillers to “get high”,
rather 

I took them because I was in pain and I wanted to relieve
my pain.

TR at 147.

The individual testified that as a result of his 2003 surgery and his
current, non-addictive arthritis medications, his pain level is
greatly reduced and easy to tolerate.  TR at 158.  He stated that if
the pain were to recur, he would be able to manage it without misusing
prescription pain medication.  He stated that he has a pain management
doctor who he can consult, as well as his general practitioner.  He
stated that he feels comfortable confiding in those doctors, and that
he is continuing to consult his psychiatrist to deal with stress
issues.  TR at 148. 

The individual stated that he first realized that the DOE viewed his
misuse of prescription pain medication as a serious issue when he read
the Notification Letter.  TR at 156.  

[The Notification Letter] sounded way over the top.
Sounded like I was out on the street or something like
that.  But it was very sobering to see it in black and
white.  Yes.

TR at 157.  The individual acknowledged that he signed a Drug
Certification when he applied for DOE access authorization in 1994.
He stated that he was told that he needed to sign the Drug 
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4/ The GP stated that although his February 2002 notes refer to
the individual obtaining drugs “from the street”, this was the GP’s
terminology.  The individual merely informed him that he was
obtaining narcotics without a prescription.  TR at 19-20.

Certification because he had disclosed that he smoked marijuana in
high school.  TR at 142.

When I was discussing it with the official, . . . he was
explaining to me that you can’t use illegal drugs again.
And the whole context of signing the thing was entirely
framed around using illegal drugs.  And that was what I
walked away with, that was my overriding impression, that
knowledge.

TR at 142.

B.  The Individual’s General Practitioner

The individual’s General Practitoner (GP) testified that he first
started seeing the individual in 1997 for physical examinations and
urgent care treatment.  He stated that he was aware that the
individual also was being treated by a specialist for rheumatoid
arthritis.

He was on extensive medications for that, both Methotrexate
and Enrel.  He was appropriately followed for that through
a rheumatologist.  He was also being prescribed his pain
medications through a rheumatologist, and prior to 2000 I
was not involved in that.

TR at 18.  He stated that the individual disclosed to him in February
2000 that he was receiving pain medication from sources outside his
prescriptions and asked him for assistance with getting off the pain
medications. 4/    TR at 46.  However, he continued to take
painkillers that were prescribed by his rheumatologist.  In December
2002, the individual reported to him that there was increasing pain
and that he was again consuming nonprescribed narcotic painkillers.
TR at 47.   The GP at that point got more involved in prescribing the
individual’s pain medication.  TR at 48.

The GP confirmed that the individual had developed a chronic pain
syndrome secondary to the deformity of his left foot from rheumatoid
arthritis.  TR at 20.  Based on x-rays taken prior to the individual’s
2003 surgery, the GP described in detail the 
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deformities to the individual’s left foot caused by the rheumatoid
arthritis, concluding that the foot was “quite deformed, and I would
expect it to be very painful.”  TR at 27-31.  He stated that patients
with chronic, severe pain become tolerant to narcotic painkillers and
must take high doses in order to get relief from pain.  TR at 20-21.
He testified that persons taking these high doses of narcotics for
pain “are perfectly functional in life” and “can continue with their
work.”

He stated that he believed that it was highly probable that the
individual was undermedicated for pain by his rheumatologist during
the period from 1997 through 2002.  TR at 21.  He stated that the
amounts of unprescribed Percocet and Oxycodone that the individual
reported consuming during this period were not abnormally high for an
individual with chronic pain syndrome.  TR at 22-24.  He stated that
while the individual became physcially tolerant of high doses of
narcotic painkillers, he did not believe that the individual ever used
them to “get high” or  was psychologically addicted to them.  TR at
25-26.

The GP testified that the individual currently was taking two
medications and a steroid to treat his rheumatoid arthritis.  TR at
40.  He is taking Topamax, a seizure medication, and tramadol, a non-
narcotic pain medication to control the pain from his arthritis.  TR
at 41.  He stated that he was last prescribed a narcotic painkiller
in June 2004, when he received thirty tablets of five milligram
Vicodin for an outbreak of herpes zoster (shingles).  TR at 40.

The GP stated that he did not believe that the individual would go
back to using narcotic painkillers in the future.

In all of his interactions with me there was never a point
that I had the impression that he was a drug seeker, that
I feel he falls into the category that I defined before as
pseudo addiction, that because of the pain situation and
the prescription pain medication that he became tolerant to
the medicine, used more and more.  I do not think that he
has a psychological addiction, which is the one you talk
about with the addictive personality, alcoholic, the drug
abuser.

TR at 44.      
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C.  The Individual’s Psychiatrist

The individual’s psychiatrist testified that she treated the
individual from February 2000 until February 2003, and from June 2003
until the present time.  TR at 52.  She stated that the individual
came to her for treatment 

wanting to get off of the pain medications that he was
taking for arthritis and stay off them, and develop some
other ways to cope with the pain, and also to deal with
some of the anxiety and depression that he was feeling at
this time when he came off of the medications.

TR at 53.  She stated that when the individual first consulted her in
February 2000, he had recently taken himself off pain medications with
the help of his general practitioner.  At that time the individual’s
psychiatrist believed that the individual

had what I called a physiologic dependence on pain
medications, meaning his body had become tolerant to the
effects of pain medications.  He wasn’t using the pain
medications to get high, he was using them in order to be
able to work.

TR at 53.  She testified that beginning in about September 2003, the
individual once again used pain medication to cope with increasing
pain in his foot, and that he “managed to cut back again by December
of that year.”  TR at 57.  She stated that the individual had a good
prognosis for not abusing narcotic painkillers in the future.

To begin with, [the individual] was not psychologically
dependent where he was using drugs to get high, so that’s
[a] factor.  The fact that he was very motivated at the
very beginning, wanted to get off the medicine on his own,
another factor that in my mind predicts a good prognosis.

TR at 59.  She also cited the advent of better drugs to treat
rheumatoid arthritis and the individual’s development of better coping
skills as positive factors in this area.  TR at 60.  She stated that
under the criteria set forth in the DSM-IV, she believed that the
individual was in sustained full remission from his diagnosis of
physiological dependence on prescription narcotics.  TR at 69.  She
stated that the risk was “very low at this point” that the individual
would begin to self-medicate using prescription narcotics.  
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I know that he values his job incredibly in terms of
someone who takes enormous pride in it, and has been very
good at it.  And that fact that he knows that [self-
medicating with prescription narcotics] would create risk
there, I think is a major reason that he would seek other
routes to deal with pain if he were to have it. . . . I
think he’s going to feel like he can get the help he needs
from me and [his general practitioner].  And he knows that
I would encourage him to use a non-opiate type  of pain
relief, and he’s had some success with that too, so I would
say low.

TR at 71.  She stated that the individual is currently taking two
prescription pain relievers prescribed by his pain management
physician, Topamax and Ultram.  She stated that Topamax in not
addictive, and that Ultram is a “partial opiate agonist” that is not
significant in terms of addiction risk.  TR at 74.

D.  The Individual’s Consultant Psychiatrist

The individual’s consultant psychiatrist testified that he conducted
clinical interviews with the individual on three occasions, reviewed
the individual’s medical records, and administered a random drug test
on the individual.  TR at 167.  Based on this evaluation of the
individual, and after hearing the testimony of the individual and
other witnesses at the Hearing, the ICD stated that the individual was
reformed from his misuse of narcotic prescription pain killers.

I believe currently the pain medications used by [the
individual] are being accurately taken, and adequately
prescribed.  I believe that the resolution, and I guess
it’s called reformation in his case, with regard to
narcotic medications has been appropriately addressed, and
that he is not at the present time either taking narcotics
nor at risk for taking them.

TR at 168.  The consultant psychiatrist stated that the individual’s
explanation of how he came to misuse narcotics, his expressed desire
to get off of narcotics, and his desire to stay off of them are
“extremely credible.”  Id.  He stated that he agrees with the GP’s
opinion that the individual was never psychologically addicted to
narcotic painkillers, that he had only a “pseudo addiction”, meaning
a  physical tolerance to narcotic medication that would lead to
withdrawal if it is stopped suddenly.  TR at 169-171.  He stated that
even when the individual was 
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obtaining narcotic painkillers from his friend, there is no indication
that he was overmedicating himself.  TR at 178.

The consultant psychiatrist stated that the negative result of the
drug test that he administered indicates that the individual is able
to resist using narcotics during a time of stress.  TR at 173.  He
stated that the individual’s commitment to his current treatment
regimen made a future use of unprescribed narcotics “extremely
unlikely”.  He concluded that he was convinced “to a high degree of
medical probability that reformation has occurred and is complete.”

His prognosis for staying clear of narcotics is good, and
his prognosis for staying awary from any narcotic misuse is
excellent, and will not likely occur. . . .

TR at 177.

I am confident that [the individual], that if there is some
more serious pain situation that would require more serious
medicine, that given his experience, today’s experience,
given his experience with [the GP] and [his psychiatrist],
that he would deal with that with appropriately prescribed
medication.

TR at 183. 

E.  The Individual’s Co-worker from 1994-2003

The individual’s co-worker during the period from 1994 until 2003
stated that she assumed the individual’s job when he moved into a new
position in 2003.  She stated that the individual was considered an
expert in his area and that everyone would go to him for answers to
questions.  She testified that in 1999 he received an award for his
contribution in the workplace.  She stated that during the period from
1998 through 2002, she generally had daily contact with the individual
and worked in close proximity to his office.  TR at 79.  She stated
that she did not see him outside the workplace.  TR at 83.  She stated
that the individual had told her that he had painful rheumatoid
arthritis in his foot, and she observed that he would use his vacation
time when “his foot hurt so bad that he was unable to come to work
that day.”  TR at 80.  She observed that sometimes he appeared to be
tired or in pain.  TR at 84.  

She stated that the individual recently had informed her of his
physiological dependence on narcotics during the period from 1998
through 2002, and that she was surprised by this information 
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because she never observed any signs of impairment in his work
performance during this period.  TR at 81.   

F.  The Individual’s Co-worker from 2000-2003

The individual co-worker during the period 2000-2003 stated that she
has worked for a DOE contractor for more than twenty years and has
held an access authorization during that time.  She stated that she
had daily contact with the individual from 2000 until 2003, when they
worked together on a project.  TR at 88.  She stated that they did not
socialize outside the workplace.  TR at 91.  She testified that never
noticed any signs of mental impairment, moodiness, or inappropriate
behavior when she worked with the individual.  TR at 89-90.

G.  The Individual’s Manager from 1997-2003

The individual’s supervisor stated that he worked for a DOE contractor
for 25 years until his retirement in 2003, and that the individual
reported directly to him from 1997 until 2003.  TR at 96-97.  He
stated that he and the individual had adjoining offices and saw each
other on a daily basis.  TR at 97.  He testified that the individual
always scored outstanding on his performance reviews.  TR at 97-98.
He stated that in 2000 or a bit later, the individual informed him
that he was under a doctor’s supervision and needing to get free of
medication.  TR at 101, 106.  He stated that the individual never
spoke to him about self-medicating his arthritis pain.  Id.  He stated
that he never observed the individual exhibit mental impairment or any
other symptoms of narcotic drug use in the workplace.  TR at 102.

H.  The Individual’s Longtime Friend

The individual’s longtime friend stated that she has known the
individual for more that twenty years.  She stated that her husband
and the individual grew up together, that the individual was in their
wedding party, and that they socialize together and take some
vacations together.  She stated that since 1998, she’s seen him
“probably every other day”.  TR at 108.  She stated that she had
observed the deformity in the individual’s foot caused by his
arthritis and that prior to his surgery in 2003, he complained about
the intense pain.  TR at 112.  She stated that following his surgery,
“he hasn’t mentioned pain at all to me.”  Id. 

She stated that during the period from 1998 until 2002, she recalled
seeing the individual take narcotic pain pills, and she new that he
obtained some of them from a friend who had severely 
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injured his foot in a mountain climbing accident.  TR at 113.  She
stated that she had been shocked when the individual told her that he
was seeing a psychiatrist to deal with the issue of narcotic pain
killers because “I didn’t know he had a problem, as far as taking pain
pills.”  TR at 109.  She stated that in her opinion, the individual
took the pills 

strictly for the pain in his feet, it wasn’t for pleasure
or anything like that, it was for pain.

TR at 111.

I.  The Individual’s Family Friend and Employee

The individual’s family friend testified that she has known the
individual for about fifteen years.  She stated that she attends
church with the individual’s mother and does her hair.  She also cuts
the individual’s hair, gives him a pedicure, and cleans the house
where the individual and his mother live.  She estimated that she sees
the individual about once a month.  TR at 115.  She stated that she
knew that the individual was taking narcotic painkillers and that he
was seeing a psychiatrist to help him with a dependence on
painkillers.  TR at 115-116.  She stated that she has never observed
the individual impaired in any way from the consumption of his pain
medications.  TR at 116-117.  She stated that the individual’s 2003
foot surgery has allowed his to move around with much less pain.  TR
at 118. 

The individual’s family friend testified that the individual’s mother,
who is in her late 70's, has become very forgetful in recent months,
and would not be able to accurately recall recent events about her
son’s use of medications.  TR at 116-117.

III.  ANALYSIS

The individual contends that he has resolved the Criteria (k) and (l)
concerns raised by his past use of unprescribed narcotic painkillers.
He states that he has shown that he used these painkillers solely to
relieve the pain caused by his severely arthritic foot, and that he
did not over-medicate himself.  He asserts that the medical situation
that led him to illegally obtain and use narcotic painkillers during
the period from 1998 to 2002 has been resolved and will not recur.
He states that his surgery and new arthritis medication has greatly
reduced his need for pain relief, and that he has established a
support system involving his general practitioner, his psychiatrist
and his pain management specialist that can address any future need
for pain relief arising 
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from his rheumatoid arthritis.  He states that he now realizes that
the use of unprescribed pain killers is a very serious matter and that
he is committed to using only legally prescribed medications in the
future.  For the reasons stated below, I conclude that the
individual’s arguments and supporting evidence on these issues resolve
the DOE’s security concerns. 

A.  The Regulatory Standard

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the responsibility
to bring forth persuasive evidence concerning his eligibility for
access authorization, and requires the Hearing Officer to base all
findings relevant to this eligibility upon a convincing level of
evidence.  10 C.F.R. §§ 710.21(b)(6) and 710.27(b),(c) and (d).  

1.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places the
burden of proof on the individual.  It is designed to protect national
security interests.  The hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come
forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national
interest."  10 C.F.R. § 710.27(d).  Personnel Security Review (Case
No. VSA-0087), 26 DOE ¶ 83,001 (1996); Personnel Security Hearing
(Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd, Personnel Security
Review (VSA-0061), 25 DOE ¶ 83,015 (1996).  The individual therefore
is afforded a full opportunity to present evidence supporting his
eligibility for an access authorization.  The regulations at Part 710
are drafted so as to permit the introduction of a very broad range of
evidence at personnel security hearings.  Even appropriate hearsay
evidence may be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation
and through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate security
concerns.    
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Nevertheless, the evidentiary burden for the individual is not an easy
one to sustain.  The regulatory standard implies that there is a
presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security
issues.  In addition to his own testimony, we generally expect the
individual in these cases to bring forward witness testimony and/or
other evidence which, taken together, is sufficient to persuade the
Hearing Officer that restoring access authorization is clearly
consistent with the national interest.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security
Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995) (individual failed
to meet his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).  

2.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an access
authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Part 710 generally provides that "[t]he decision as to
access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access
authorization will not endanger the common defense and security and
is clearly consistent with the national interest."  10 C.F.R. §
710.7(a).  I must examine the evidence in light of these requirements,
and  assess the credibility and demeanor of the witnesses who gave
testimony at the hearing. 

B.  The Individual Has Resolved the Criteria (k) Concerns

In his testimony at the Hearing, the individual contends that he self-
medicated using unprescribed narcotic painkillers solely to relieve
the pain from his rheumatoid arthritis.  He asserts that the did not
over-medicate using narcotics and that he did not use narcotics for
recreational purposes.  I find that the individual’s testimony on this
issue was credible and that he has adequately 
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5/ Hearing Officers properly give a great deal of deference to
the expert opinions of doctors, psychiatrists and other mental
health professionals regarding medical issues such as
rehabilitation and reformation and reformation from alcoholism and
drug abuse. See, e.g., Personnel Security Hearing (Case No.
VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation);
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760
(1995) (finding of no rehabilitation). 

corroborated his assertion with the testimony of his doctors, his co-
workers, and a close friend.  The individual’s GP testified that the
individual’s arthritis pain during the period from 1998 to 2002 was
severe and that he was probably under-medicated for pain relief during
this period by his doctors.  The GP stated that he did not believe
that the individual was a “drug seeker” or that he was ever
psychologically addicted to narcotic drugs.  The individual’s
psychiatrist testified that the individual had not self-medicated to
“get high” but in order to relieve his pain sufficiently to function
in the workplace.  The individual’s consultant psychiatrist also
supported the individual’s contentions that he was self medicating
solely in order to cope with pain and was never psychologically
dependent on narcotics.  The testimony of the individual’s supervisor,
co-workers, and friend indicated that they never observed him display
any behavior indicating that he was overusing narcotic painkillers.

The individual’s medical witnesses also support his assertion that he
is not currently using narcotic pain killers and will not self-
medicate for pain in the future.  They agree that the individual
voluntarily sought medical assistance to end his physiological
dependence on narcotic pain killers and chose to undergo surgery in
2003 in a successful effort to reduce his future need for pain relief.
The individual’s GP and his psychiatrist confirmed that this 2003
surgery greatly reduced the individual’s and his GP stated that he has
not been prescribed any narcotic pain medication since being treated
for shingles in June 2004.  The individual’s consulting psychiatrist
stated that the individual tested negative for opiates when he
administered a random drug test in 2005.  All three of these medical
professionals support the individual’s assertion that the individual
now has a good medical support system for pain management, that he is
committed to avoiding the future use of narcotic pain medication to
treat his arthritis pain, and that he is at a low risk for self-
medicating with prescription drugs in the future. 5/    
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In light of these findings, I conclude that the individual has
mitigated the Criterion (k) concerns identified in the Notification
Letter. 

C.  The Individual Has Resolved the Criterion (l) Concerns

The individual asserts that he came into possession of unprescribed,
narcotic pain medication from only two sources, his father’s unused
pain medication and pain medication prescribed to his deceased friend
that he purchased for cost.  This explanation, if true, lessens the
DOE’s concern that the individual was involved in trafficking in
illegal drugs.  The individual has offered sufficient corroborative
evidence for me to accept his explanation.  His explanation is
supported by the testimony of his GP, who confirmed that the
individual never stated that he purchased narcotic medication “on the
street” and by his longtime friend, who was aware of the individual’s
purchases from his deceased friend.  The individual’s explanation is
also supported by the fact that in the same month that his friend
died, the individual admitted to his GP that he was consuming
unprescribed narcotic painkillers and asked for his assistance with
pain management.   

The individual’s explanation concerning his purchase and use of
unprescribed pain medicine is further supported by the testimony of
his GP, his psychiatrist, and his consultant psychiatrist, which is
discussed above.  These medical professionals accept the limited
nature and purpose of the individual’s illegal drug purchases and
place the individual at low risk for illegally obtaining and using
narcotic pain medication in the future.  

I also find that the individual has mitigated the violation of his
1994 Drug Certification and his 1994 Security Acknowledgment caused
by his self medication with unprescribed painkillers.  The individual
has convinced me that he has not self-medicated with pain killers
since December 2002, and that he has committed himself to abstaining
from such use in the future.  Nor do I believe that his violation of
these agreements indicates a fundamental lack of honesty or
trustworthiness.  I accept the individual’s explanation that he did
not fully understand that the use of unprescribed painkillers to treat
his arthritic foot was prohibited by the Drug Certification.  See 1994
PSI at 96-98.  

Based on these findings, I conclude that the individual’s past illegal
activity was confined solely to procuring and using unprescribed pain
medication for the purpose of pain management, that he was not fully
aware of the illegal nature of this activity at the time that he
engaged in it, and that he has shown by his 
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actions since December 2002 and by his statements to the DOE that he
will not undertake such activity in the future.  Under these
circumstances, I find that the individual has mitigated the DOE’s
criterion (l) concerns.

IV. CONCLUSION

For the reasons set forth above, I find that the Notification Letter’s
derogatory information under Criteria (k) and (l) has been mitigated
by sufficient evidence of reformation from the illegal purchase and
use of prescription pain medication.  Accordingly, after considering
all the relevant information, favorable or unfavorable, in a
comprehensive and common-sense manner, I conclude that the individual
has demonstrated that granting him access authorization would not
endanger the common defense and would be clearly consistent with the
national interest.  It therefore is my conclusion that the
individual’s access authorization should be restored. The individual
or the Manager may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: December 8, 2005



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
 
                                                              April 11, 2006 
 

DEPARTMENT OF ENERGY 
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Hearing Officer’s Decision 

 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  July 29, 2005 
 
Case Number:  TSO-0272 
 

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter “the Individual”) 
for continued access authorization.  This Decision will consider whether, based on the testimony 
and other evidence presented in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”   
 
An individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Department of the Navy v. Egan, 
484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test 
indicates that “security-clearance determinations should err, if they must, on the side of 
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).   
 
If a question concerning an individual’s eligibility for an access authorization cannot be resolved, 
the matter is referred to administrative review.  10 C.F.R. § 710.9.  The individual has the option 
of obtaining a decision by the manager at the site based on the existing information or appearing 
before a hearing officer.  10 C.F.R. § 710.21(b)(3).  Again, the burden is on the individual to 
present testimony or evidence to demonstrate that he is eligible for access authorization, i.e. that 
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access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
him to have an access authorization. The Individual was arrested for Driving Under the Influence 
(DUI) in July 2004 and reported his arrest to the local security office (LSO). 1  The LSO 
subsequently conducted a Personnel Security Interview (PSI) with the Individual in December 
2004 to inquire about the Individual’s DUI arrest. Because the security concerns were not 
resolved by the PSI, the Individual was referred to a DOE consultant-psychiatrist (the 
Psychiatrist) for an evaluation concerning his alcohol consumption. The Psychiatrist interviewed 
the Individual and, in February 2005, issued a psychiatric evaluation report. 
 
In his February 2005 report, the Psychiatrist determined that the Individual used alcohol 
habitually to excess. DOE Ex. 13 at 8. The Psychiatrist indicated that the Individual’s problem 
with alcohol was a condition which caused or may cause a significant defect in judgment or 
reliability. Id. at 9.   
 
In June 2005, the DOE informed the Individual that the Psychiatrist’s report, taken together with 
the Individual’s 2004 DUI arrest and other alcohol-related traffic arrests, constituted derogatory 
information that created a substantial doubt as to the Individual’s continued eligibility for an 
access authorization under 10 C.F.R. § 710.8(h) and (j)  (Criteria H and J).  June 17, 2005 letter 
from Manager, Personnel Security Division to Individual (Notification Letter). Upon receipt of 
the Notification Letter, the Individual requested a hearing in this matter.  The DOE forwarded 
the request to the Office of Hearings and Appeals (OHA).  The OHA Director appointed me to 
serve as the hearing officer.   
 
A hearing was held in this matter.  At the hearing, the Individual was represented by counsel.  
The Individual offered his own testimony, as well as that of his Alcoholics Anonymous sponsor, 
a friend, a softball teammate, his supervisor at work, a probation diversions monitor and a 
licensed clinical social worker.  The local DOE office presented one witness, the Psychiatrist.  
 

III. THE HEARING 
 
The Individual did not dispute the matters giving rise to the Notification Letter.  He contends that 
the security concerns raised by his misuse of alcohol have been mitigated by his rehabilitation 
from his alcohol problem. 
 
 
 
 
 
 

                                                 
1 The record also indicates that the Individual had been arrested two other times, in 1994 and 1989, for driving while 
intoxicated.  See DOE Exhibit (Ex.) 32 at 8; Ex. 36 at 5-13, 27-28; Ex. 37 at 8-18. 
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A. The Individual’s Friend  
 
The Individual’s friend testified that she had known the Individual for 5 years and has interacted 
with him on a daily basis.2 Hearing Transcript (hereinafter “Tr.”) at 22. She had also been with 
him during social situations where alcohol was consumed. Tr. at 9, 11.  She stated that in April 
2005, the Individual had stopped consuming alcohol beverages. Tr. at 11. About that time, the 
Individual confided to her that he had been arrested for DWI and that he had been to see the 
Psychiatrist concerning his alcohol use. Tr. at 12-13, 20.  While she believed at first the 
Individual was in denial about his alcohol problem, she subsequently noticed a significant 
change in the Individual. Tr. at 16. The Individual began to accept that he needed help with his 
alcohol problem. Tr. at 13-14, 17.  The Individual started to attend a number of programs 
including AA to treat his alcohol problem.  Further, she had driven the individual to a number of 
these programs. Tr. at 13, 19. She believes that the Individual’s attitude and participation in 
seeking treatment from these programs was sincere and that he was internalizing what he learned 
from the various programs. Tr. at 14, 18.  When she would meet the Individual, he would inform 
her as to how many AA meetings he had attended. Tr. at 15. Regarding the Individual’s effort in 
attending the treatment programs, she remarked “throughout the whole process I was very 
impressed with how much he threw himself into doing what he was asked to do.” Tr. at 15-16.    
 
B.  Softball Teammate 
 
The teammate of the Individual testified that they have played on the same softball team 
sponsored by their church for 10 years. Tr. at 46.  He went on to state that the team would 
typically drink beer after their games but the Individual stopped consuming beers with the team 
during the current season since March 2005. Tr. at 49, 50.  The Individual informed him that he 
was participating in treatment for an alcohol problem. Tr. at 51. He stated that the Individual had 
told him that he was trying to take responsibility for his actions and that one way he felt  he 
could demonstrate how seriously he was taking the events that had befallen him was by 
“attending more sessions than were required by the process.” Tr. at 51. The teammate was 
convinced that the Individual was sincere in his efforts to treat his alcohol problem. Tr. at 52. 
 
C. The Individual’s Supervisor 
 
The Individual’s supervisor testified that the Individual’s work performance had been 
“satisfactory or better.” Tr. at 55.  He had never seen the Individual impaired by the use of 
alcohol while at work. Tr. at 55.  
 
D. The Licensed Clinical Social Worker 
 
The Licensed Clinical Social Worker (Social Worker) testified as to the Individual’s 
participation in an alcohol treatment program. The Individual sought treatment for his alcohol 
problem at a treatment facility in July 2005. Tr. at 86; see Ex. C at 1.  The treatment program 
consisted of an intensive outpatient program consisting of 14 treatment sessions and an aftercare 
program of seven sessions for a total of 62 hours of treatment. Tr. at 86-88; see Ex. C.  The 

                                                 
2 The Individual’s friend, while a close friend, is not engaged in a romantic relationship with the Individual. Tr. at 
15. 
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Social Worker also reaffirmed her statement contained in a letter to the Individual’s attorney (Ex. 
C) that the Individual had completed all assignments of the program and had a positive attitude 
throughout treatment. Tr. at 86; see Ex. C. 
 
E. The Individual’s Probation Diversions Monitor 
 
The Individual’s Probation Diversions Monitor (Monitor) testified that his job entails monitoring 
and supervising the progress of individuals with the terms of their probation. Tr. at 92. He is 
employed by a facility that performs drug and alcohol evaluations. Tr. at 91. He became familiar 
with the Individual when he was assigned to monitor the Individual’s compliance with the terms 
of his probation following his conviction for the July 2004 DUI. Tr. at 92; see Ex. F. The 
Monitor reported that the Individual was required by his probation to complete 6 to 8 brief 
intervention counseling sessions. He was also required to attend an eight hour alcohol and drug 
information school and to attend a victim impact panel. Tr. at 93.  Additionally, he was required 
to be subject to  random drug and alcohol testing. All of the tests were negative. Tr. at 94-95.  
The Monitor stated that the Individual attended AA sessions even though they were not ordered 
by the court and appeared to be attending the sessions willingly. Tr. at 95. 
 
F. The Individual’s Alcoholics Anonymous Sponsor 
 
The Individual’s Alcoholics Anonymous sponsor (Sponsor) testified that the Individual began to 
attend regularly AA on June 1, 2005. Tr. at 29.  He stated that his function as the Individual’s 
AA sponsor is meet with him and guide him through working through the 12 steps of the AA 
program. Tr. at 29; see Ex. A.  The Sponsor believes that the Individual’s participation in the 
program is sincere since he believes that the Individual has seen himself improve.  Tr. at 30.  The 
Sponsor stated that the Individual has done everything asked of him in working through the steps 
of the AA program. Tr. at 31.  The Sponsor especially noted that the Individual, with much 
deliberation and thoroughness, had completed step four of the program in making a searching 
moral inventory of himself. Tr. at 31, 43. In completing step five, confessing to God and another 
human being the exact nature of our wrongs, he also willingly confessed to two individuals when 
asked. Tr. at 31. Regarding this step, the Sponsor asked him to confess to a third person in order 
that the Individual could more completely contemplate the moral defects that the moral inventory 
reveals in all persons. Tr. at 43. The Individual complied with that request.  The Sponsor also 
pointed out that the Individual has been leading some of the AA meetings. Tr. at 31. After 
attending approximately 30 AA meetings with the Individual he believes that the Individual is 
sincere and his contributions at these meetings “come from the heart and not something that is to 
pacify me or anyone else.” Tr. at 31-32, 43.  
 
G. The Individual 
 
The Individual testified that when he met with the Psychiatrist in February 2005 and was 
informed that he might have an alcohol problem, he was in denial about his alcohol problem. Tr. 
at 59. However, as a result of being convicted of the July 2004 DUI charge, he was required to 
go to another evaluation at another facility. That evaluation indicated that he may have problems 
with decision making after consuming alcohol. See Ex. F at 3.  After talking with the counselor 
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at this facility he began to realize that he was in denial about his alcohol problem.  Tr. at 62. The 
Individual went on to testify 
 

But – so, at that point, you know, I lost my case, lost my clearance, and 
everything was coming down, and I made a comment to someone at work one 
day, and I said, you know, I’m not in control anymore, you know, God is.  At that 
point I realized that, you know, I got a problem, and I made some mistakes, and 
I’m going to rectify those mistakes.  And through that process, I started seeking 
out her [the counselor’s] recommendation. I wanted to make sure that I got 
everything done with the court ASAP,  because I didn’t know – I did not know 
what was going to be required of me, but I knew I had to get all the state and local 
requirements out of the way as soon as I could.   

 
Tr. at 63.  
 
The Individual then testified as to the program of random breath and urine testing for alcohol that 
he was required to undergo due to his DWI conviction. Tr. at 66. See Ex. E, I. All of the tests 
were negative for drugs or alcohol.  He also described attending a mandatory weekend 
intervention program for individuals who had been convicted of DWI-type offenses.  Ex. F at 4.  
Pursuant to the court’s order he attended six sessions totaling 9 hours of treatment for alcohol 
abuse at a treatment facility. Tr. at 67; Ex. D. In April 2005, the Individual began to attend AA. 
See Ex. B; Tr. at 74. While initially going to try to satisfy the court order, he realized that AA 
could change his life. Tr. at 72. He found the courage to admit he was an alcoholic and learned 
through AA about the nature of his disease. Tr. 72-73.  As of the date of the hearing, the 
Individual has attended 180 meetings. Tr. at 74.  He believes that he will need to keep attending 
AA meetings for the rest of his life. Tr. at 76.  After considering the report that the Psychiatrist 
issued concerning his alcohol problem, the Individual decided, in addition to AA, to also seek an 
intensive outpatient alcohol abuse program at a treatment facility. This program entailed 
attending a series of three hour programs involving group activities concerning each individual’s 
life situation and education on various topics concerning alcoholism. Tr. 78-79. After completing 
this program he began to attend the weekly aftercare program at that facility. Tr. at 79. 
 
The Individual elaborated further about what he had learned through his attendance at AA.  He 
especially remembers becoming reconnected to his Catholic faith and prayer through reading the 
AA “Big Book.” Tr. at 80-81. He also applied the principles he learned at AA to enable him to 
have a “heartfelt” conversation with his mother during a difficult period where they had to 
commit the Individual’s father to a nursing home. Tr. at 81. He has also been able to share his 
experiences with other people. Tr. at 82.   
 
The Individual also described his current support system.  In addition to his new friends in AA, 
the Individual has two daughters with whom he feels free to discuss issues in his life. Tr. at 82, 
102. Additionally, he has a good relationship with the friend that testified on his behalf. Tr. at 82. 
All of these people are very supportive of his participation in AA. Tr. at 82. If he was confronted 
with stress and felt that he wanted to consume alcohol, the Individual stated that he would first 
call his sponsor to discuss the situation. Additionally, he would discuss the stressful situation 
with his AA group. Tr. at 102.    
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D. The Psychiatrist 
 
The Psychiatrist gave testimony after listening to all the testimony at the hearing.  In his initial 
testimony, the Psychiatrist stated that, after his evaluation of the Individual, determining the 
extent of the Individual’s alcohol problem was difficult because of the extent of the Individual’s 
denial of his alcohol problem. Tr. at 104. In his report, the Psychiatrist recommended treatment 
with 150 hours of AA attendance, including a sponsor and abstinence for a year, plus abstinence 
for an additional year to demonstrate rehabilitation or reformation. Tr. at 104. After hearing the 
testimony at the hearing, the Psychiatrist stated that there was a marked change in the 
Individual’s attitude. Tr. at 105.  In the Psychiatrist’s opinion the Individual is no longer in 
denial about his alcohol problem and that he has “embraced his problem.” Tr. at 105. The 
Psychiatrist noted that the Individual, at the date of the hearing, had over 290 hours of treatment 
(including AA attendance) for his alcohol problem, significantly exceeding the recommendation 
he had made in his report. He found it very significant that the Individual had continued in 
therapy and treatment over and beyond what had been required. Tr. at 106.  The Psychiatrist also 
found the testimony of the Social Worker significant in that it provided evidence that the 
Individual had taken his alcohol problem seriously. Tr. at 107.  After reviewing all of the 
testimony and evidence, the Psychiatrist went on to give an updated opinion concerning whether 
the Individual was now rehabilitated and reformed from his alcohol problems. The Psychiatrist 
testified that he now believes that, within medical certainty, the Individual is rehabilitated and 
reformed from his alcohol problem.  Tr. at 110-11. 
 

IV. STANDARD OF REVIEW 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been received and a 
question concerning an individual’s eligibility to hold an access authorization has been raised, 
the burden shifts to the individual to prove that “the grant or restoration of access authorization 
to the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In considering derogatory information, the DOE considers 
various factors including the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  10 C.F.R. § 710.7(c).  The ultimate decision concerning 
eligibility is a comprehensive, common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  
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V. ANALYSIS 
 
A. Security Concern   
 
The derogatory information concerning Criteria H and J centers on the Individual’s alcohol 
problem.  Criterion H concerns conduct tending to show that the Individual has “an illness or 
mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical  
psychologist,  causes or  may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J concerns conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 
10 C.F.R. § 710.8(j).    
 
It is beyond dispute that an individual suffering from an alcohol problem raises security 
concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0243, 27 DOE ¶ 82,808 (2002).    
Given the Psychiatrist’s finding that the Individual was a user of alcohol habitually to excess, the 
local security office had more than sufficient grounds to invoke Criterion J. With regard to 
Criterion H, the Psychiatrist opined that the Individual suffered from a mental illness or 
condition that could cause a defect in his judgment and reliability, specifically the Individual’s 
misuse of alcohol. Consequently, I also find that the local security office had sufficient ground to 
invoke Criterion H.3  Thus, the only issue remaining is whether these security concerns have 
been resolved. 
 
B. Mitigating Factors  
 
All of the security concerns raised in this case concern the Individual’s problems with alcohol 
consumption. As mitigation, the Individual asserts that he is now rehabilitated from his past of 
alcohol misuse.  The record in this matter indicates that the Individual has been abstinent from 
alcohol since March 2005 for a period of abstinence of approximately nine months as of the date 
of this hearing in December 2005. More significant is the fundamental change in the Individual’s 
insight as to his alcohol problem. His testimony and the testimony of the witnesses convince me 
that for the first time the Individual fully realizes that he has a serious alcohol problem.  Further, 
I believe that the Individual has earnestly sought to treat this problem by seeking and completing 
an intensive outpatient treatment for his problem.  This is especially significant since this 
treatment was beyond that required by the court pursuant to his DWI conviction. The 
Individual’s participation in AA also gives credence to the Individual’s efforts at rehabilitation 
and his record of attendance is impressive. More importantly, the Individual’s testimony 
indicates that he has not just attended AA meetings, but that he also internalized the message that 
AA teaches about the nature of alcohol disorders.  
 
                                                 
3 The Psychiatrist declined to specifically diagnose the Individual with one of the illnesses described in the DSM-
IV-TR. In his report he notes a study that indicates that males who have been arrested for two DWIs (Driving while 
Intoxicated) have a 90% chance of having a “lifetime alcohol use disorder” such as alcohol abuse or dependence. 
DOE Ex. 13 at 8. He also cites another study indicating that individuals with three or more DWI arrests have 
essentially a 100% chance of being alcoholic. Id. The record in the present case indicates that the Individual has 
three DUI arrests. For the purposes of this decision, I will consider the Psychiatrist’s finding that the Individual is a 
user of alcohol “habitually to excess” as a disease or condition under Criterion H. 
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I am also impressed by the testimony of the Individual’s sponsor.  His testimony confirms the 
effort the Individual has put in trying to effectively and meaningfully incorporate AA’s 12 steps 
into his life. I believe that the sponsor’s own experience would enable him to determine whether 
someone is going to AA to satisfy someone else or is going in order to truly seek a change and to 
remove alcohol from his life. In the case of the Individual, the sponsor believes that the 
Individual is sincere in his participation in AA. Tr. at 30.   The testimony of the Individual’s 
friend also supports my finding that the Individual has made a fundamental change in his life. 
 
Lastly, I am convinced by the testimony of the Psychiatrist who made the original findings 
concerning the Individual’s alcohol problem. The Psychiatrist had an opportunity to view each of 
the witnesses who testified in this matter and was able to evaluate new information concerning 
the Individual’s efforts at rehabilitation.  The Psychiatrist testimony confirms the Individual’s 
near 180-degree change with regard to his acceptance of his problem. After reviewing the 
treatment program that the Individual has completed, the Psychiatrist was able to testify that  in 
his professional opinion the Individual is rehabilitated and reformed from his alcohol problem. 
 
While the Individual has had only a nine month period of abstinence as of the date of the 
hearing, I find that there is sufficient evidence before me that the Individual has rehabilitated 
himself from his alcohol problem and thus the risk of a relapse is low enough that the security 
concerns raised by his prior habitual use of alcohol to excess have been mitigated. 
 

VI. CONCLUSION 
 
As explained above, I find that the security concerns related to the Individual’s prior history of 
alcohol misuse have been mitigated.  Therefore, I conclude that restoring the Individual’s access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s 
access authorization should be restored.  The parties may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 

 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: April 11, 2006 



1/ At a November 2, 2005 conference call in this proceeding, the
(continued...)

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.

January 10, 2006

 DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 29, 2005

Case Number: TSO-0273

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and was granted a DOE access authorization in 1981.  In
December 2004, the individual submitted an Incident Report
concerning a failed random breathalyzer test administered by his
employer.  In December 2004, the DOE conducted a Personnel Security
Interview with the individual (the 2004 PSI).  In addition, the
individual was evaluated in January 2005 by a DOE-consultant
psychiatrist (the DOE-consultant psychiatrist), who issued a report
containing his conclusions and observations.  

In June 2005, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this letter, the Manager
states that the individual’s behavior has raised security concerns
under Sections 710.8 (h), (j) and (l) of the regulations governing
eligibility for access to classified material. 1/    Specifically,
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1/(...continued)
counsel for the DOE area office stated that the DOE had dropped the
Section 710.8(l) security concerns listed in the Notification
Letter.  At the hearing convened in this matter in November 2005,
the DOE counsel confirmed this decision.  Hearing Transcript (TR)
at 10-11.  Accordingly, my determination will not address the
Section 710.8(l) concerns presented in the Notification Letter.

with respect to Criteria (h) and (j), the Operations Office finds
that the DOE-consultant psychiatrist diagnosed the individual as
meeting the criteria for “Substance Dependence, Alcohol Without
Physiological Dependence, Active,” (hereinafter Alcohol Dependence)
found in the Diagnostic and Statistical Manual of the American
Psychiatric Association, IVth Edition (DSM-IV TR) .  The
Notification Letter also refers to the following alcohol related
incidents involving the individual:

1. On December 13, 2004, he failed a random breathalyzer
test administered by his employer, with a blood alcohol
concentration registering .065 and .050.  He states that
he consumed six to ten beers and three to four glasses of
wine the day before the test;
2.  On July 17, 1980, he was arrested and charged with
Driving While Intoxicated;
3. On May 16, 1977, he was arrested for Disturbing the
Peace, Reckless Driving, Resisting Arrest, and Property
Damage.
4.  On April 24, 1976, he was arrested for Driving With
More than One Percent of Alcohol; and 
5.  On May 14, 1975, he was arrested for Petty Larceny.

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter. 

The requested hearing in this matter was convened in November 2005
(hereinafter the “Hearing”).  At the Hearing, the individual did
not contest the DOE-consultant psychiatrist’s diagnosis of alcohol
dependence.  Accordingly, I find that the individual suffers from
alcohol dependence subject to Criteria (h)and (j).  The testimony
at the Hearing focused chiefly on the individual’s efforts to
mitigate the concerns raised by this diagnosis through abstinence
from alcohol and recovery activities.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R. 
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Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
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2/ As indicated by the testimony of the DOE-consultant
psychiatrist (TR at 17-18), he clearly qualifies as an expert
witness in the area of addiction psychiatry.  

3/ As indicated by his testimony (TR at 70-73) and by his
curriculum vitae (Individual’s Hearing Exhibit 2), the individual’s
psychiatrist qualifies as an expert witness in the area of
addiction psychiatry.

generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from ten persons.  The DOE
presented the testimony of the DOE-consultant psychiatrist. 2/  
The individual, who was represented by counsel, testified and
presented the testimony of a psychiatrist, 3/  his wife, an
acquaintance from his Alcoholics Anonymous (AA) group, his
supervisor, a co-worker, a co-worker and social friend, a longtime
friend of the individual and his wife, and a longtime friend who
lives in another state.
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A.  The DOE-Consultant Psychiatrist

The DOE-consultant psychiatrist testified that in January 2005 he
evaluated the individual for alcohol problems.  He stated that the
individual told him that in the years from 2000 until December of
2004, he typically would consume alcohol four or five days a week,
and that he would generally consume five beers in a day, but
sometimes as many as eight to ten beers in a day.  TR at 24.

He told me that when he comes home from work, he . . .
starts drinking at 7:30 or 8:00 p.m.  He said that he
always eats dinner at 10:00 p.m. and goes to sleep at
midnight.  He said that he drinks his beer before he
starts dinner and then he drinks wine with dinner.

TR at 26.  The DOE-consultant psychiatrist concluded that this
information is very strong evidence the individual has been
drinking habitually to excess for several years.  TR at 26.  The
DOE-consultant psychiatrist estimated that in the year prior to his
December 2004 alcohol test, the individual was intoxicated
approximately 175 times. TR at 32.  He stated that this nightly
level of alcohol consumption did not indicate that the individual
would be legally intoxicated when he arrived for work the next day.
TR at 36.  

In his February 2005 Report to the DOE, the DOE-consultant
psychiatrist also concluded that the individual is alcohol
dependent because he met the DSM-IV TR criteria three, four, five
and six for substance dependence, alcohol.  TR at 37.  He stated
that he found indications that the individual was “trying to
control his drinking by having these little rules about what nights
of the week that he drinks,” which he concluded was 

weak evidence for criterion four, which says, ‘A
persistent desire or unsuccessful effort to cut down or
control [alcohol consumption].’

TR at 41.  He also calculated that the individual spent a
substantial portion of time each week consuming alcohol which meets
criterion five, and that he routinely exceeds his own rule of
drinking no more than one beer an hour, which meets criteria three
and four.  Finally, the DOE-consultant psychiatrist cites the fact
that the individual’s employment has been adversely affected by the
loss of his access authorization as evidence that beginning in
December 2004, he also met criterion six for alcohol dependence.
TR at 41-51.  
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On the issue of whether the individual has shown adequate evidence
of rehabilitation or reformation, the DOE-consultant psychiatrist
stated that in his testimony he was using a definition of “adequate
evidence of rehabilitation” as requiring a showing that the risk of
relapse will be only five or ten percent over the next five years.
TR at 55.  He then discussed scientific studies assessing the
probability of relapse after varying periods of sobriety and
concluded that for alcohol dependence with this kind of history,
the minimum period of sobriety needed to demonstrate a risk of
relapse of less than 10 percent is two years of sobriety.  TR at
60.  He said that this minimum period of two years presumed that
the individual was actively involved in AA or a similar program.
Otherwise, he would require the individual to maintain sobriety for
three years to demonstrate reformation.  TR at 61. 

B.  The Individual’s Psychiatrist

The individual’s Psychiatrist stated that the individual first
consulted with him in March 2004, and that he has seen the
individual a total of seven times.  He stated that on two of these
consultations, the individual’s legal counsel also was present.  TR
at 74.  He testified that after evaluating the individual, he
concluded that the individual has 

some significant problem with alcohol, it’s not a trivial
problem, it’s an important problem, and it’s important
for him to pay attention to it . . .

TR at 78-79.  He agreed with the DOE-consultant psychiatrist’s
finding that the individual was drinking alcohol habitually to
excess in the year before his December 2004 alcohol test.  TR at
93.  However, he added that 

I just want to be very careful to say that [the
individual’s] habit of drinking I think was a habit.  It
was not a compulsion, it wasn’t a drive, it wasn’t a
necessity, it wasn’t an addiction, it was a habit.  

Id.  He stated that he did not want to “argue about whether it’s
dependency or addiction or not.”  TR at 79. He explained that
people with alcohol problems fall somewhere on “the customary bell-
shaped curve” of greater or lesser alcohol problems, and he
believed that the individual’s place on this curve was at just
above or just below the cut-off point for alcohol dependence.  TR
at 78.
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The individual’s psychiatrist testified that when the individual
first consulted with him, they “had some debate about what is the
true nature of his problem.”  TR at 80.  He stated that the
individual has made progress in recognizing his problem with
alcohol.

Over the time that I have known [the individual], I think
he has come to agree that he probably does have a
significant alcohol problem and that he does need to do
something about it, and what he has told me and what he
has done is stop drinking.

TR at 81.  He also noted that the individual’s ability to
immediately stop drinking is a very positive sign.

One of the things I want to point out is that he stopped
drinking when this incident happened.  He also had
stopped drinking at various other times in the past, when
he was required to because of being on call for his work
and at other points.  The ease with which he stopped
drinking was important to me in terms of trying to assess
what is adequate rehabilitation and reformation.

TR at 81.  The individual’s psychiatrist testified that he does not
have a two years of sobriety “standard” for rehabilitation from
alcohol dependence.  Instead, he tries to assess the most likely
outcome in a particular situation.  He concluded that the
individual’s ongoing sobriety and participation in AA combined with
other factors to support a finding of rehabilitation.

With somebody like [the individual], who has a lot to
lose, and who has confronted the issue with some vigor
and honesty and some candor, and gotten to the place that
I think he’s at right now, and the fact added to that he
has been not drinking since this happened, makes me feel
that he has shown adequate reformation and
rehabilitation.

TR at 82.  He added that the individual’s participation in AA and
other alcohol related programs has reinforced the individual’s
initial decision to abstain from alcohol.  TR at 100.  

The individual’s psychiatrist testified that the individual’s
eleven months of sobriety since his December 2004 alcohol test was
adequate to demonstrate rehabilitation in his particular situation,
while for other people diagnosed with alcohol dependence, eleven
months of sobriety would not be adequate.  TR at 101-102.  In this
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regard, he stated that a significant factor in this assessment was
that the individual had demonstrated significantly less loss of
control to alcohol than most individuals diagnosed with alcohol
dependence.

I’m just saying that when I work with people clinically,
somebody who has had a problem like [the individual] has
had at work and continues drinking, and then has another
problem and continues drinking, and then has another
problem and continues drinking, and I’ve had plenty of
people like that, are more addicted, have more loss of
control.  The term alcoholism fits those people – or
progressed alcoholism fits those people much more
significantly.  And the only reason why this is important
in this case is because we’re talking about
rehabilitation and reformation and what does it take to
be adequately rehabilitated and reformed.

If [the individual] had done this over and over again,
what he’s done so far would not be adequate
[rehabilitation], but because he did it once in recent
years, had a problem like this, and has stopped drinking
immediately, and done so with relative ease, I think
that’s one part of why I think he has adequate
reformation and rehabilitation. 

TR at 95-96.    

C.  The Individual

The individual testified that after he failed the DOE alcohol test
on December 13, 2004, his DOE contractor employer recommended that
he see the staff psychologist, who he continues to consult with
every other week.  He stated that on the recommendation of the
staff psychologist, he enrolled in an intensive outpatient alcohol
care program that met three nights a week at a local hospital.
This program began on December 27, 2004 and lasted for six weeks.
Immediately after this program ended, in February 2005, the
individual stated that he began attending AA meetings three days a
week.  He also began attending weekly meetings of a national
program called Self-Management and Recovery Treatment (SMART).  At
the request of his staff psychologist, he also receives counseling
every two or three weeks from an addiction counselor.  TR at 181-
186.  In September, he stopped attending SMART in order to attend
vocational classes, and is now attending AA four times a week.  TR
at 183.
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The individual testified that he believes that he consumed more
alcohol than usual the night before his December 13, 2004 alcohol
test because he was attempting to quit smoking.

I was quitting smoking that week, I was on about the
fifth or sixth day of not smoking, and . . . my behavior
gets really kind of erratic when I do quit.  This is the
third time that I’ve tried to quit smoking.  I quit once
in ‘96, and once in ‘98, and I was quitting this time,
and I know that I used alcohol for a tobacco substitute,
I substitute beer for cigarettes when I quit smoking, and
that’s what I think happened.

TR at 195.  The individual testified that he resumed smoking the
day after he failed his alcohol test in December 2004, and that he
continues to smoke.  TR at 213.  He stated that quitting drinking
is much easier for him than quitting smoking.  TR at 217.

The individual testified that he believes that he never revealed
classified information while he was intoxicated.  TR at 196.  He
stated that he has no intention of drinking alcohol again, even if
he loses his job with the DOE contractor.  He stated that his
participation in AA and SMART makes him realize how alcohol
destroys lives, and that he won’t drink again because

I don’t want that.  I don’t want to lose any more than
I’ve already lost.  

TR at 200.  The individual stated that he has experienced the urge
to drink on several occasions, usually when he was in the habit of
drinking after completing a task such as planting his garden or
raking leaves.  TR at 203.  He stated that his wife continues to
drink alcohol, but that he is not bothered by that.  Id.  He stated
that since his failed alcohol test in December 2004, he has been
too busy to socialize frequently with the friends that he and his
wife used to entertain and drink with on the weekends.  TR at 205-
208.  He stated that his wife has never complained about his
drinking, and “still maintains that I did not have a problem, as
far as she’s concerned.”  TR at 217. 

The individual testified that he is working on the fifth step in
AA.  He described his progress through the first four steps, and
also described the remaining steps in the program.  TR at 208-212.
While he acknowledges that he still experiences the urge to consume
alcohol, he asserts that he has made the decision to quit drinking.
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I fully admit that I have a problem with alcohol, I am an
alcoholic, so I can’t drink.  

TR at 222. 

The individual testified that on January 12, 2005, he entered into
an agreement with his DOE contractor employer not to consume
alcohol and has submitted to random alcohol testing without
incident.  See DOE Exhibit 13.  TR at 218-221.  

The individual stated that even if his access authorization is
restored, he does not intend to reapply for certification in the
Human Reliability Program (HRP) because it is not necessary for his
job.  TR at 223.  

There is really no reason for me to have that kind of
certification, nor would I think it would be fair to put
the Department of Energy in the position of having to
make the decision whether or not to give me that kind of
certification back.

TR at 225. 

D.  The Individual’s Wife

The individual’s wife testified that she has been married to the
individual for more than twenty years.  She stated that she is
confident that the individual has had no alcohol to drink since the
day before his failed alcohol test in December 2004.  When asked
how she could know that, she replied

Well, we’ve known each other for a long time, so I think
I could tell, and he’s always at home, except when he’s
at work or AA or SMART or his therapists or school.  So
I think I could tell if he had any.

TR at 155.  She stated that when the individual used to drink
alcohol, he never revealed any classified information to her.  TR
at 157.  She stated that she keeps wine and beer in their home,
that she drinks wine a couple times a week, and that she keeps the
beer on hand for entertaining friends.  TR at 159.  She stated that
she tries not to drink at all around the individual, but that every
once in a while she will do so.  TR at 160.  She stated that she
asked the individual if he wanted her to stop drinking, and he
replied “no, that wasn’t necessary.”  TR at 162.



- 11 -

E.  The Individuals AA Group Acquaintance

The individual’s AA Group acquaintance testified that he has been
attending AA meetings for almost eleven years.  He stated that the
individual asked him to testify on his behalf because the
individual’s sponsor is a schoolteacher who is unable to attend
meetings or receive phone calls during the school day.  TR at 111-
12.

The individual’s AA Group acquaintance testified that the
individual began attending AA meetings in February 2005 and that he
sees the individual at these meeting about three times a week.  TR
at 112-113.  He stated that the individual actively participates in
the AA meetings in a good faith manner.  He added that at first,
the individual greeted the group by saying “I’m happy to be here”,
but that now he uses the phrase “I’m an alcoholic.”  TR at 116.  He
stated that the individual is attentive during the AA meetings,
often takes notes, and that he is working the steps of AA.  TR at
117.  He stated that based on his experience in the program, he
thought that the individual had a very good commitment to sobriety
and that he was not likely to relapse.  TR at 117.

F.  The Individual’s Supervisor

The individual’s supervisor testified that he has worked for the
DOE contractor for more than twenty-five years, and has worked with
the individual for fifteen years.  TR at 127-128.  He stated that
he offered the individual a position in his department in 2001, and
has been in continuous contact with him since then.  TR at 129.  He
stated that on the morning in December 2004 when the individual
failed his alcohol test, the individual reported to work at his
usual time and informed him that he was going to the medical unit
to be tested for alcohol under the HRP.  TR at 130.  The supervisor
stated that he was quite close to the individual during this
conversation, and that he detected no sign of alcohol use.  TR at
131.  He testified that the individual was in the HRP program
because “he was supporting an activity from his previous job” and
that the individual is no longer in that program.  TR at 134. 

The individual’s supervisor described him as a good engineer:

He’s sensitive, dedicated, understands what’s going on.
I’ve never had any question about his reliability. . . .
[The individual] is so closed-mouth about classified.
It’s not an issue at all.  Reliable, dependable, engaged.
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TR at 135.  He testified that he has not worked with the individual
on a day-to-day basis since the December 2004 incident because of
the individual’s uncleared status.  The individual has told him
that he is involved with the DOE’s Employee Assistance Program and
that he has not consumed alcohol since the incident.  TR at 141-
142.

G.  The Individual’s Coworker

The individual’s coworker testified that he has known the
individual for most of the sixteen years that he has worked for the
DOE contractor.  TR at 164.  He stated that since 2001 he has
worked with the individual on a day to day basis, and that they
have traveled together on two week long business trips.  He
described the individual as a “very conscientious and intense
person”, whose work is one of the most important things in his
life.  TR at 165.  He stated that he never observed the individual
drink excessively when they were traveling together.  TR at 166.
He stated that he has not observed the individual consume alcohol
since December 2004.  TR at 169.

H.  The Individual’s Coworker and Social Friend

The individual’s coworker and social friend testified that he has
known the individual for about seven years and worked with him from
1998 until 2001.  TR at 170.  From about 2001 until November 2004,
he and the individual studied a foreign language by making weekly
visits to an immigrant family.  TR at 171.  He stated that they
never consumed alcohol during these visits.  TR at 175.  He stated
that he now sees the individual just a few times a year.  TR at
172.  He stated that he has never been in a situation where he
observed the individual consume alcohol.  TR at 173.  He described
the individual as very conscientious concerning the handling of
secure data.  TR at 172.       

I.  The Individual’s Longtime Friend

The individual’s longtime friend testified that he had a career in
law enforcement and now is retired on a disability.  TR at 144-145.
He stated that he has known the individual since about 1982 and
that he and his former wife socialized frequently with the
individual and his wife during the period from 1982 until 1993.  TR
at 145-146.  He states that since 2000, he had social contact with
the individual and his wife no more than two or three times a
month, and that now the individual occasionally visits him after
his AA meeting.  TR at 147, 150.  He stated that when he was with
the individual and his wife prior to December 2004, everyone
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consumed alcohol.  He stated that friends would sometimes question
the individual about his work, and that he would always reply
“That’s something I can’t talk about.”  TR at 148.  He stated that
he recently offered the individual a beer, which he refused.  TR at
149.  He also stated that the individual told him that he has no
intention ever to drink again.  Id.  He stated that since December
2004, he has not observed the individual consuming alcohol.  TR
at 153.  

J.  The Individual’s Lifelong Friend

The individual’s lifelong friend testified that he has known the
individual since junior high school, and they have been good
friends from age 15.  He stated that he and the individual now live
in different cities.  TR at 229-230.  He stated that they still
continue to maintain close contact through yearly visits and
talking on the telephone about once a month.  TR at 231.

He stated that in 2005 the individual informed him of his December
2004 alcohol incident when he called to cancel his usual Spring
trip to help the friend open his summer vacation cabin.  The
individual explained to him that he did not want to expose himself
to friends drinking beer so early in his recovery.  TR at 233.  The
lifelong friend testified that the individual had never shared any
classified information with him over the years.  TR at 236.  He
stated that he is convinced from his ongoing telephone
conversations with the individual that he is maintaining his
sobriety.  TR at 238-239.  He stated that the individual has
admitted to him that he is an alcoholic.  TR at 241.

K.  The DOE-Consultant Psychiatrist’s Additional Testimony

Following the testimony of the other witnesses, the DOE-consultant
psychiatrist testified that the individual exhibited some evidence
of rehabilitation by demonstrating about eleven months of
abstinence and about nine months of AA participation.  However, he
stated that the individual failed to show that his risk of relapse
in the next five years was ten percent or less.

In my opinion, [the individual’s current risk of relapse]
is higher than ten percent – significantly higher, at
least 30, 40 percent risk of relapse in the next five
years, based on my knowledge of the literature, based on
the amount of rehabilitation that he’s had, which is
eight, nine months of AA, being on [AA] step five, that
sort of thing.
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TR at 250.  He stated that a relapse percentage that exceeded 10
percent over the next five years indicates that the individual is
not rehabilitated.  He indicated that he would find the individual
to have reached this 10 percent risk of relapse over the next five
years 

at the point that he went through all of the 12 steps of
AA and that he has a minimum of two years of sobriety.
That would make it twice as unlikely that he would
relapse a year from now, having completed all the steps
of AA.

TR at 252-253.

With regard to the individual’s psychiatrist’s conclusion that the
individual already had demonstrated a low enough risk of relapse to
be considered rehabilitated, the DOE-consultant psychiatrist stated
that the individual’s psychiatrist was not able to be objective in
his assessment because of his ongoing doctor-patient relationship
with the individual.  TR at 245-246.  When asked by the DOE counsel
about the individual’s admission that his efforts to stop smoking
may have contributed to his excessive drinking the night before his
December 2004 alcohol test, the DOE-consultant psychiatrist
commented that the literature of alcoholism indicates that being
dependent on nicotine is not a good prognostic sign for staying
abstinent from alcohol.  TR at 248.  He added that this was  only
one of several factors involved in assessing the individual’s risk
of relapse

So it is a significant factor, . . . a bad prognosis, but
he has many good prognostic signs – he has a job, he has
a family, a wife, a support system, that sort of thing.
Those are all good prognostic factors, so they kind of
cancel out.

TR at 259.  He stated that the individual did not need to quit
smoking in order to demonstrate rehabilitation from alcohol
dependence.  TR at 298.

IV.  POST HEARING FILINGS

At the Hearing, the DOE counsel requested that the DOE-consultant
psychiatrist provide him with citations to scientific studies
indicating that smoking was a negative prognostic factor for
rehabilitation from alcoholism.  The DOE counsel submitted these
citations on December 12, 2005.  In a January 4, 2006 email, the
individual’s counsel commented that only one of these cited studies
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appeared to indicate that nicotine use supports alcohol addiction,
and that that study involved laboratory animals rather than people.
He noted that other studies cited by the DOE-consultant
psychiatrist concluded that alcoholics safely could attempt to quit
smoking without jeopardizing their sobriety.    

On December 22, 2005, the individual’s counsel also supplemented
the record by asserting that the individual had now completed a
full year of abstinence from alcohol.  He enclosed a letter dated
November 23, 2005 from the individual’s addiction counselor to the
DOE contractor’s staff psychologist.  In that letter, the addiction
counselor states that the individual has attended counseling on a
regular basis, has been compliant of all that has been asked of
him.  The addiction counselor concluded that the individual’s
“prognosis is considered excellent and [he] is in full sustained
remission of alcohol abuse.”  November 23, 2005 letter from
individual’s addiction counselor attached to individual’s December
22, 2005 submission.  The individual’s counsel also enclosed a
photograph of a coin that the individual received from his AA group
commemorating his achievement of a full year of sobriety.  In a
January 6, 2002 email, the individual’s counsel indicated that the
individual intends to attend AA meetings at least three times a
week throughout 2006, and that he has progressed to step eight in
the AA program.  

V.  ANALYSIS

The individual believes that his twelve months of sobriety, his
participation in AA meetings, and his dedication to future
abstinence from alcohol fully mitigate the Criteria (h) and (j)
security concerns arising from his diagnosis of alcohol dependence.
For the reasons stated below, I conclude that the individual’s
arguments and supporting evidence concerning his rehabilitation
from alcohol dependence resolve the DOE’s security concerns.   

The testimony at the Hearing indicated that the individual has been
abstinent from alcohol since December 14, 2004, that he enrolled in
an intensive outpatient alcohol care program in January 2005 which
he completed in February 2005, and that he has attended either AA
meetings or SMART program meetings four times a week since February
2005.  

However, in their testimony at the Hearing, the DOE-consultant
psychiatrist and the individual’s psychiatrist disagreed concerning
whether this progress by the individual constitutes rehabilitation
from alcohol dependence for purposes of Part 710.  In the
administrative review process, it is the Hearing Officer who has
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the responsibility for forming an opinion as to whether an
individual with alcohol problems has exhibited rehabilitation or
reformation. See 10 C.F.R. § 710.27.  The DOE does not have a set
policy on what constitutes rehabilitation and reformation from
alcohol diagnoses, but instead makes a case-by-case determination
based on the available evidence.  In making this determination,
Hearing Officers properly give a great deal of deference to the
expert opinions of psychiatrists and other mental health
professionals. See, e.g., Personnel Security Hearing (Case No.
VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation);
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760
(1995) (finding of no rehabilitation).  

The DOE-consultant psychiatrist asserted that the individual must
demonstrate a 10 percent or less likelihood of relapse in the next
five years in order to demonstrate rehabilitation under Part 710.
While acknowledging that the individual has made substantial
progress towards rehabilitation, the DOE-consultant psychiatrist
testified that his current progress is inadequate to demonstrate a
10 percent risk of relapse.  

The DOE-consultant psychiatrist’s estimate of the percentage
likelihood that the individual will relapse clearly is within his
area of medical expertise.  However, establishing the percentage
likelihood of relapse required to demonstrate rehabilitation is
not.  The question of what probability of relapse constitutes
rehabilitation is properly determined by the DOE.  I find that a
requirement of a 10 percent or less likelihood of relapse over the
next five years for this individual, who has had only very limited
problems with alcohol in the last twenty five years, is too
stringent.  Accordingly, in this instance I decline to adopt the 10
percent risk of relapse standard for rehabilitation advocated by
the DOE-consultant psychiatrist.

In his testimony, the individual’s psychiatrist concluded that the
individual had made sufficient progress to demonstrate
rehabilitation under Part 710.  He agreed with the DOE-consultant
psychiatrist that the individual has a significant problem with
alcohol, and was drinking habitually to excess in the year before
his December 2004 alcohol test.  He did not contest the DOE-
consultant psychiatrist’s diagnosis of the individual as alcohol
dependent.  However, he found that the individual’s excessive
drinking was not compulsive or addictive in nature, but was a habit
that the individual has been able to give up with relative ease. 

He stated that based on his clinical experience, the individual’s
ability to immediately stop drinking after his failed alcohol test
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in December 2004 was a very positive sign for his ability to
maintain his abstinence in the future.  He stated that the
individual’s ability in this regard indicates less loss of control
concerning alcohol than many persons diagnosed with alcohol
dependence and a better prognosis for rehabilitation.

He also found that the individual was unlikely to relapse based
upon his ongoing sobriety, his AA involvement, his awareness that
he could lose his job if he relapses, and his honesty and candor in
recognizing his alcoholism.

I agree with the findings of the individual’s psychiatrist.  The
individual’s December 2004 failed alcohol test was his sole
alcohol-related incident in recent years.  His ability to stop
drinking and to agree to accept treatment for his alcoholism
immediately after this incident indicates that he has a better
prognosis for maintaining sobriety without relapsing than many
alcohol dependent persons.  In addition, my positive assessment of
the individual’s demeanor and of the evidence presented at the
Hearing convince me that the individual has maintained his sobriety
since December 14, 2005, that he has committed himself to sobriety
by actively participating in SMART and AA meetings, and that he has
demonstrated good progress in a serious and continuing effort to
work through the twelve steps of the AA program.  He also has
shared his commitment to sobriety with his wife and friends.  These
positive developments are all significant factors which indicate
rehabilitation and reformation from alcohol dependence.    

At this time, the individual has conducted his social and
recreational activities without alcohol for a full year,
demonstrating that he can handle the challenges to abstinence posed
by holidays, vacations and other circumstances.  This convinces me
that the individual’s psychiatrist is correct in concluding that
his risk for relapsing into alcohol use is not unacceptably high
for someone holding a DOE access authorization.  Accordingly, I
conclude that it now is appropriate to restore the individual’s
access authorization.

VI. CONCLUSION

For the reasons set forth above, I find that the individual suffers
from alcohol dependence subject to Criteria (h) and (j).  Further,
I find that this derogatory information under Criteria (h) and (j)
has been mitigated by sufficient evidence of rehabilitation and
reformation.  Accordingly, after considering all of the relevant
information, favorable or unfavorable, in a comprehensive and
common-sense manner, I conclude that the individual has
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demonstrated that granting him access authorization would not
endanger the common defense and would be clearly consistent with
the national interest.  It therefore is my conclusion that the
individual’s access authorization should be restored. The
individual or the DOE may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: January 10, 2006
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 DECISION AND ORDER 
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     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 29, 2005 
 
Case Number:   TSO-0274 
 
This Decision concerns the eligibility of  XXXXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 In this 
Decision I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual’s access authorization should be reinstated. As discussed 
below, after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should not be reinstated at this time. 
 
I. Background 
 
The individual held a DOE security clearance at various times between 1995 and 1999. In June 
2003, the individual’s employer, a DOE contractor, requested that the DOE reinstate the 
individual’s security clearance. During an ensuing background investigation, the local security 
office (LSO) uncovered derogatory information regarding the individual’s use of alcohol. In 
October 2004, the LSO conducted a Personnel Security Interview (PSI) with the individual to 
address the derogatory information at issue. Subsequently, the LSO referred the individual to a 
board-certified psychiatrist (DOE consultant-psychiatrist) for a forensic psychiatric evaluation. 
The DOE consultant-psychiatrist examined the individual in January 2005 and concluded that the 
individual met the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, 
4th Edition, Text Revision (DSM-IV-TR) published by the American Psychiatric Association for 
Substance Abuse, Alcohol.   
 
Based on the findings contained in the psychiatric report and other information uncovered during 
the background investigation, the LSO sent the individual a letter (Notification Letter) advising 
him that it possessed reliable information that created a substantial doubt regarding his eligibility 
to hold a security clearance. The LSO also advised that the  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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derogatory information fell within the purview of one potentially disqualifying criterion set forth 
in the security regulations at 10 C.F.R. § 710.8, subsection (j) (hereinafter referred to as Criterion 
J).2   
 
Upon his receipt of the Notification Letter the individual filed a written response and exercised 
his right under the Part 710 regulations by requesting an administrative review hearing. On 
August 3, 2005, the Director of the Office of Hearings and Appeals (OHA) appointed me the 
Hearing Officer in this case. After receiving an extension of time from the OHA Director, I 
convened a hearing. At the hearing, eight witnesses testified. The LSO called one witness and the 
individual presented his own testimony and that of six witnesses. In addition to the testimonial 
evidence, the LSO submitted 24 exhibits into the record; the individual tendered one exhibit.  
 
II. Standard of Review 
 
The Hearing Officer=s role in this proceeding is to evaluate the evidence presented by the agency 
and the individual, and to render a decision based on that evidence.  See 10 C.F.R. ' 710.27(a).  
Part 710 generally provides that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest. Any doubt 
as to the individual=s access authorization eligibility shall be resolved in favor of national 
security.@  10 C.F.R. ' 710.7(a).  I have considered the following factors in rendering this 
decision: the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct; the individual=s age and maturity at the time of the conduct; the voluntariness of the 
individual=s participation; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors. See 10 C.F.R. '' 710.7(c), 710.27(a).  The discussion below reflects my 
application of these factors to the testimony and exhibits presented by both sides in this case. 

 
II. Findings of Fact  

  
All of the facts in this case are undisputed.  In an eight-year period the individual has been 
arrested four times for alcohol-related offenses. The individual’s first alcohol-related arrest 
occurred in 1997 when he was 20 years old. On this occasion, the police arrested the individual 
and charged him with “Under Age Person Procuring Alcoholic Beverages.” Exhibits 13, 22. The 
individual’s second arrest occurred the following year. In August 1998, the police arrested the 
individual and charged him with Driving While Intoxicated (DWI) after his blood alcohol 
concentration (BAC) registered .15 on a breathalyzer. Exhibit (Ex.) 12. The individual received 
his second DWI in November 2000. This time the breathalyzer administered to the individual 
yielded a BAC of .16. Ex.  

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.” 10 C.F.R. § 710.8(j).  
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14. As a result of the 2000 DWI, the court: (1) suspended the individual’s driving privileges for 
12 months; (2) placed the individual on six months of unsupervised probation; (3) fined the 
individual $1200; and (4) ordered the individual to attend an alcohol screening program, 
followed by 100 hours of alcohol counseling. Ex. 8 at 3. According to the record, after the 
individual had completed his probation and substance abuse counseling, he resumed drinking 
alcohol again. Id. In June 2004, the individual received his third DWI after a breathalyzer test 
revealed a BAC of .19. Exs. 18-21. The individual entered into a plea agreement in connection 
with the 2004 DWI whereby he agreed to serve 30 days in jail and to remain on supervised 
probation for a one-year period. Ex. 8 at 4; Transcript of Hearing (Tr.) at 86. The court also 
required the individual to: (1) refrain from consuming alcohol for a period of one year as part of 
his probation, (2) attend an alcohol screening program, and (3) attend alcohol counseling. Ex. 8 
at 10, Tr. at 81.  
 
IV. Analysis 

 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing. After due deliberation, I 
have determined that the individual=s access authorization should not be reinstated at this time.  I 
cannot find that such a reinstatement would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific 
findings I make in support of this decision are discussed below. 
 
A. Derogatory Information and Associated Security Concerns  

 
The derogatory information under Criterion J in this case arises from three principal sources: the 
diagnosis by a board-certified psychiatrist that the individual is suffering from Alcohol Abuse, 
several significant recent legal incidents stemming from the individual’s excessive use of alcohol 
and the individual’s statements that he reported late to work once or twice a month after having 
consumed alcohol excessively the previous evening.  See Ex. 24 at 92-94, Ex. 8 at 8, Response to 
the Notification Letter. 3 
 
On the basis of the record, I find that the LSO properly invoked Criterion J in refusing to 
reinstate the individual’s security clearance. The DOE consultant-psychiatrist’s diagnosis of 
Alcohol Abuse is corroborated by the individual’s admitted numerous legal difficulties stemming 
from his use of alcohol and his statements regarding alcohol’s negative impact on his ability to 
report to work in a punctual manner. In other DOE security clearance proceedings, Hearing 
Officers have consistently found that a diagnosis related to excessive alcohol use raises 
important security concerns. See, e.g., Personnel Security Hearing, Case No. TSO-0168, 29 
DOE ¶ 82,807 (2005); Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 
(1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE 
¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, 
aff’d, Personnel Security Review, 25 DOE ¶ 83,002  (affirmed by OSA, 1995).   In these cases, it 
was recognized that the excessive use of alcohol might impair an individual’s judgment and 
reliability,  

                                                 
3  In his response to the Notification Letter, the individual clarified that prior to June 11, 2005 he had been late to 
work at least one time per month. 
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and his ability to control impulses.  These factors amplify the risk that the individual will fail to 
safeguard classified matter or special nuclear material. Id.  Accordingly, I will turn to whether 
the individual has presented sufficient evidence to mitigate the security concerns at issue here. 
 
B. Mitigating Evidence 
 
With regard to the issue of rehabilitation or reformation, the individual argues that he has 
abstained from alcohol for 16 months, has completed an alcohol treatment program, and has 
attended a few AA meetings. According to the individual, he has not consumed any alcohol since 
June 11, 2004, the date on which he received his third DWI. Ex. 8 at 5. In addition, the 
individual testified that in May 2005 he completed the court-ordered alcohol treatment program 
stemming from his 2004 DWI. Id. at 81. To support his testimony in this regard, the individual 
submitted a letter from a psychotherapist confirming that the individual had completed 24 hours 
of group education and six hours of individual therapy. Ex. A. The letter indicates that the 
individual completed the terms of his court-ordered treatment on May 4, 2005. Id. Furthermore, 
the individual testified that he attended four or five Alcoholics Anonymous (AA) meetings while 
he was incarcerated for 30 days in February 2005. Tr. at 83. 4 The individual explained at the 
hearing that he is not currently attending AA because his schedule does not permit him to do so. 
Id. at 89, 146-47.  
 
At the hearing, the DOE Counsel pointed out that following the individual’s second DWI the 
individual completed a court-ordered treatment program and then abstained from alcohol for one 
and one-half years. Tr. at 86. The DOE Counsel then asked the individual why the DOE should 
believe that he will continue to maintain his abstinence in light of his previous history of using 
alcohol following the completion of a court-ordered alcohol treatment program. Id. The 
individual responded that the 30 days in jail following his third DWI “scared him.” Id. at 86, 
152. He also cited as a motivating factor the embarrassment that he experienced when he 
returned to work as part of the prison “work release” program, hearing his peers make derogatory 
comments about his situation. Id. at 152. The individual added that “not drinking” makes him a 
better person. Id. at 86.  
 
Testimonial evidence from two of the individual’s friends, a subordinate and a manager 
corroborate the individual’s testimony that he is not currently consuming alcohol.  One of the 
individual’s former “drinking buddies” (Friend #1) who is no longer consuming alcohol himself 
testified that he knows that the individual has stopped drinking alcohol. Tr. at 67. Friend #1 
testified that he has told the individual to “change his friends, his lifestyle, everything” to assist 
in maintaining his sobriety. Id. at 75. Friend #1 also testified that he and the individual engage in 
volunteer activities to maintain their sobriety. Id. at 76. Specifically, Friend #1 related that he 
and the individual work at teen centers, a rape crisis center and a church. Id.  Friend #1 stated 
that the individual confided in him that he did not like the AA meetings.  Id. at 68.   
 

                                                 
4 One of the individual’s co-workers runs the AA meetings at the jail where the individual served his sentence. At 
the hearing, the co-worker corroborated the individual’s testimony that the individual had participated in four or five 
jailhouse AA meetings in February 2005. Id. at 30. 
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Friend #2 who carpools with the individual testified that he and the individual used to drink beer 
together. Id. at 61.  Friend #2 related that it has been more than one year since the individual and 
he drank beer together. Id. at 62.  
 
One of the individual’s subordinates testified that he has daily interaction with the individual and 
has never seen him come to work “hung over.” Id. at 49.  The two socialize outside of work. Id. 
at 50.  In fact, the subordinate was in the car with the individual when the individual was arrested 
for his third DWI.  Id. at 52.  The subordinate testified that he has not seen the individual 
consume alcohol since June 2004. Id. at 56.  The subordinate added that he still consumes 
alcohol but does not drink around the individual because he does not “want to be a bad 
influence.” Id. at 54. 
 
The individual’s manager testified that the individual is a very good employee. Tr. at 12.  He 
related that the individual’s performance has dramatically improved in the last year. Id. at 19.  
Specifically, the manager has noticed an improvement in the individual’s clarity of thought, 
ability to focus and his lucidity. Id at 17. The manager could not comment on whether the 
individual’s abstention from alcohol has contributed to the individual’s performance 
improvement. Id. at 19. The manager added that he never saw the individual in a “hung-over” 
state at work. Id. at 23.  
 
The DOE consultant-psychiatrist listened to the testimony presented by the individual and his 
witnesses before he testified. The DOE consultant-psychiatrist testified that based on the 
testimonial and documentary evidence presented at the hearing, he believes that the individual 
has made a good start and is “on the right track” to addressing his Alcohol Abuse problems.  
Nevertheless, the DOE consultant-psychiatrist found that the individual had not achieved 
adequate reformation or rehabilitation as of the date of the hearing. Id. at 137. By way of 
explanation, the DOE consultant-psychiatrist first referred to his psychiatric report in which he 
stated that the individual needed to participate in an outpatient treatment program of moderate 
intensity for one to two years to demonstrate adequate evidence of rehabilitation and 
reformation. Id. at 135-136. At the hearing, the DOE consultant-psychiatrist stated that when he 
met with the individual in January 2005 the individual exhibited a high level of denial with 
regard to his DWIs. Id. at 136.  For this reason, the DOE consultant-psychiatrist recommended 
more than one year of outpatient treatment. Id.  With regard to the individual’s treatment to date, 
the DOE consultant-psychiatrist did not find it to be adequate. First, the AA meetings that the 
individual attended occurred while he was in jail, a fact which caused the DOE consultant-
psychiatrist to call into question the voluntariness of the individual’s participation in these four 
or five meetings. Second, the only outpatient treatment that the individual has received was 
court-ordered, a fact that made the DOE consultant-psychiatrist question the individual’s 
voluntary commitment to treatment. Id. at 138. Third, the DOE consultant-psychiatrist pointed 
out that individual has experienced two prior relapses with some significant consequences after 
having either participated in court-ordered treatment and then maintained sobriety for a sustained 
period or abstained on his own. Id. at 145. Fourth, the DOE consultant-psychiatrist was 
concerned that the individual is not in treatment now because the individual may not be as 
committed to putting forth the effort at maintaining his sobriety as he should be. Id. at 144. Fifth, 
the DOE consultant-psychiatrist also considered that the individual was mandated by the  
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court not to consume alcohol for one year from June 2004 as a condition of probation. 5 Id. at 
138.  In response to my inquiry at the hearing, the DOE consultant-psychiatrist stated that the 
individual would need three years of abstinence from alcohol, i.e., until June 11, 2007 if he 
elected not to participate voluntarily in an outpatient treatment program of one to two years 
duration.  Id. at 144.     
 
In the administrative review process, Hearing Officers accord great deference to the opinions of 
psychiatrists and other mental health professionals regarding the issue of rehabilitation and 
reformation. See e.g., Personnel Security Hearing (Case No. VSO-0146), 26 DOE ¶ 82,788 
(1997) (affirmed by OSA, 1998) (finding rehabilitation); Personnel Security Hearing (Case 
No.VSO-0027), 25 DOE ¶ 82,764 (1995) (affirmed by OSA, 1995) (finding of rehabilitation); 
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (affirmed by OSA, 
1995) (finding of no rehabilitation).  In this case, I have accorded substantial weight to the 
opinion of the DOE consultant-psychiatrist who testified that the individual has not yet achieved 
reformation and rehabilitation. Specifically, I found the reasons articulated by the DOE 
consultant-psychiatrist to support his opinion of “no rehabilitation or reformation” to be 
extremely persuasive.  
 
Overall, the major factor that weighs heavily against the individual is his history of failed 
attempts to maintain sobriety after periods of abstinence as long as 18 months. According to the 
record, after the individual’s second DWI he completed a 100-hour alcohol treatment course but 
subsequently resumed drinking seven beers in a six-hour period at least four days a week after a 
lengthy period of abstinence. Ex. 8 at 3; Tr. at 86. At the hearing, the individual also revealed 
that prior to his third DWI in 2004, an acquaintance had persuaded him to attend AA because 
that acquaintance was concerned that the individual was “poisoning his body” with alcohol. Tr. 
at 84. According to the individual, he had attended two AA meetings before he received his third 
DWI. Id. The fact that the individual received a DWI in 2004 almost immediately after attending 
two AA classes and a few years after completing 100 hours of alcohol treatment suggests to me 
that the individual did not learn much about the dangers of alcohol from these programs or how 
to maintain his sobriety. While the individual suggests that his 16 months of sobriety and  

                                                 
5   In his psychiatric report, the DOE consultant-psychiatrist noted that the individual’s liver enzymes were twice the 
normal limit. Ex. 8 at 7.  Because of these abnormalities the DOE consultant-psychiatrist believed that the individual 
was still consuming alcohol to excess in January 2005 when he ordered the laboratory tests. Id. at 8.  The individual 
told the DOE consultant-psychiatrist in January 2005 that he had been taking Nyquil, an over-the-counter 
medication that contains alcohol. Id. at 9. At the hearing the individual produced three huge bottles of muscle 
enhancers and dietary supplements that he was taking in January 2005. Id. at 130-134. The DOE consultant-
psychiatrist reviewed the list of ingredients in the three bottles and discovered that one bottle contained a Chinese 
herb which is ephedra, an ingredient that the United States has banned from distribution in the U.S. because of its 
potentially harmful health effects. Id at 131. Based on the record before me, I am unable to determine why the 
individual’s liver enzymes were elevated in January 2005.  I did provide the individual an opportunity to supplement 
the record with new laboratory tests following a period of several weeks of abstention from his various dietary 
supplements.  The individual never submitted any new test results.  Notwithstanding this fact, I am convinced from 
the individual’s testimony and the testimony of the individual’s subordinate that he has not consumed alcohol since 
June 2004.  The individual provided credible testimony to me that he did not consume alcohol between June 2004 
and June 2005 because he feared violating the terms of his probation and returning to jail.  Friends #1 and #2 and the 
individual’s subordinate also provided credible testimony that convinces me that the individual has not consumed 
alcohol from June 2005 onward. 
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the 30 hours of recent alcohol treatment that he received pursuant to court order in 2005 shows 
that he is rehabilitated, I do not agree. While it is commendable that the individual has 
maintained his sobriety for 16 months, there are two reasons why this length of abstinence alone 
is insufficient for me to find rehabilitation or reformation in this case.  First, for 12 of the 16 
months at issue, the individual was under court order to refrain from drinking alcohol or to risk 
returning to jail.  Second, in view of the individual’s two previous relapses, one after 18 months 
of sobriety, I find that more time needs to elapse before I can make a predictive assessment that 
the individual will maintain his sobriety.  With regard to the 30 hours of alcohol treatment that 
the individual completed in May 2005, I only accorded neutral weight to the individual’s 
participation in this program because it was involuntary. It is quite telling, in my opinion, that the 
individual has not found time to participate in AA or an Employee Assistance Program (EAP) to 
help him maintain his sobriety. Because the individual has elected to address his Alcohol Abuse 
through abstinence alone and not with the aid of either (1) a mental health or medical 
professional or (2) a program such as AA or EAP, I must concur with the opinion of the DOE 
consultant-psychiatrist that the individual must remain sober until June 2007 before he can be 
considered rehabilitated or reformed from his Alcohol Abuse. Therefore, based on all the 
foregoing considerations, I find that the individual has not mitigated the security concerns 
associated with his Alcohol Abuse. 
 
V.  Conclusion 
 
As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8 (j) in 
suspending the individual's access authorization.  For the reasons that I have discussed above, I 
am therefore unable to find that reinstating the individual’s access authorization would not 
endanger the common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual’s access authorization should not be reinstated at this time.  
The individual may seek review of this Decision by an Appeal Panel under the regulations set 
forth at 10 C.F.R. § 710.28. 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 27, 2006 
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*  The original of this document contains information which is subject to withholding from disclosure under 5 U.S.C. 
552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 

   
                                                 November 4, 2005 
 

         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 4, 2005 
 
Case Number:  TSO-0275 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxx (hereinafter "the individual") for continued access 
authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  This Decision will 
consider whether, based on the testimony and other evidence presented in this proceeding, the individual's suspended 
access authorization should be restored.  For the reasons detailed below, it is my decision that the individual's access 
authorization should not be restored.   
 
      I. BACKGROUND 
 
On May 27, 2005, the DOE issued a notification letter to the individual. The notification letter indicated that the 
individual’s wife telephoned the police on three occasions, March 17, August 31 and November 20, 2003 to report 
domestic violence.  On March 17, 2003 and November 20, 2003 the police responded and determined that a cooling off 
period would resolve the problem.  Notification letter paragraph 1 and 2. However, with respect to the August 31 incident 
the police responded, transported the individual to the police station and issued him a citation for domestic battery.  The 
police citation and police report are part of DOE Exhibit  #6.  On September 10, 2003, the local court issued a “No 
Contact Order” to the individual.  DOE Exhibit #6.  On October 28, 2003, the court issued a judgment on the domestic 
battery citation requiring the individual to pay a $185 fine.1  DOE Exhibit #7.   The notification letter indicates that 
domestic violence raises a security concern under 10 C.F.R. §710.8(l) (Criterion L).  
 
The individual notified the DOE of  the August 31, 2003 citation, the September 10, 2003 no contact order and the 
October 28, 2003 judgment on November 19, 2003.  DOE Exhibit #8 is the individual’s e-mail report.  The Notification 
Letter indicates the individual’s failure to report the domestic violence citation and the fine in a timely manner constitutes 
a security concern under 10 C.F.R. §710.8(f) (Criterion F).  
 
The notification letter also indicates the individual’s financial problems raise a Criterion L security concern.  The 
individual’s financial problems include i) the November 2004 foreclosure sale of his home (notification letter paragraph 
5);  ii)  the individual’s failure to repay a loan on a truck which was destroyed  

                                                 
1 The court’s October 28, 2003 judgment also ordered and suspended a 180 day incarceration.  DOE Exhibit #6.  The individual’s November 19, 
2003 e-mail to the DOE indicates that he is currently on a two year probation.  DOE Exhibit #8.      
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in a traffic accident (notification letter paragraph 7); and iii) the individual’s delinquency on his one credit card 
(notification letter paragraph 8).   
 
The notification letter informed the individual that he was entitled to a hearing before a hearing officer in order to respond 
to the information contained in the notification letter.  The individual requested a hearing. I was appointed to serve as the 
hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (hearing). 
 
At the hearing the individual was represented by his wife.  In her opening statement she indicated that the 2003 domestic 
violence resulted from stresses after their June 2002 marriage.  Those stresses came primarily from two sources.  First, she 
has four children from a previous marriage and the individual has one.  Merging their families and coordinating their 
parenting philosophies was a difficult process.  The second source of stress was the expenses relating to the ongoing child 
custody dispute between the individual and his former wife .  Transcript of Hearing (Tr.) at 12.   
 
In her opening statement the individual’s wife also indicated that the domestic violence security concern has been 
mitigated by the individual’s anger management and marital counseling.  The counseling has enabled the individual to 
manage his anger and to settle disputes in an appropriate manner.  As a result of the counseling, the domestic violence 
ceased at the end of 2003.  Tr. at 11.   
 
The individual’s wife also discussed the family’s financial problems.  She  indicated that she and the individual plan to file 
for bankruptcy.  She believes that the bankruptcy filing will relieve the family of their past debts and in the future they 
will be able to live within their means.  She summarized her position:  
 

Obviously, the financial problem is . . . an ongoing thing, because there have been many, many circumstances 
that continue to follow us and won’t leave us alone.  But we deal with it the best that we can.  And we do not 
live beyond our means; I will show that.    

 
Tr. at 12.   
 
Finally, she indicated that the individual is a dedicated firefighter and he has a good support system.  She believes that the 
individual’s dedication to his profession and accomplishments at work  indicates that he meets the criteria for an access 
authorization.  Tr. at 12. 
 
 II. HEARING 
 
A.  The Individual’s Wife 
 
1.  Domestic Violence 
 
The individual’s wife testified that she was married to the individual in June 2002.  She and the individual had different 
life experiences and styles regarding dealing with their children.  After the marriage, they had considerable difficulties 
organizing the household.  When their styles clashed and they argued, she would try to leave the home.  However, the 
individual would try to “restrain” her from leaving by holding or  
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pushing her or by blocking the door or by taking her car keys.  Tr. at 28.  She called the police on three occasions to report 
the individual’s inappropriate domestic behavior.  Tr. at 29.   On two occasions the police negotiated a cooling off period 
and on the third occasion they issued a domestic battery citation to the individual.   
 
The individual’s wife testified that she and the individual began seeing a counselor in the spring of 2003.  Tr. at 32.  They 
saw the counselor weekly for a number of months.  The last domestic violence took place in November 2003.  Tr. at 30. 
 
2.  Financial Irresponsibility 
 
The individual’s wife testified about the family’s financial problems.  She indicated that prior to April 2003 they were 
trying to refinance their home with a new mortgage lender.  Tr. at 215.  Despite repeated efforts they were unable to obtain 
a new mortgage.  Tr. at 215.  In April 2003, after they were unable to obtain a new home mortgage, their financial 
problems forced them to stop making mortgage payments.  Tr. at 217.  They received a foreclosure notice from their 
mortgage company in January 2004.  Tr. at 217.    She contacted the mortgage company and was  referred to a subsidiary 
firm (hereinafter the subsidiary) for  debt restructuring assistance.  
 
The wife recounted the events of the restructuring as follow:  on August 21, 2004, at the direction of the subsidiary, they 
signed mortgage documents from the subsidiary for a new mortgage loan of $141, 307.  Tr. at 207 & 223.  The proceeds of 
that mortgage were to be used  to pay off the old mortgage.  At the same time, at the direction of the subsidiary, she sent 
the mortgage company a check for late fees and legal fees of $2,424. Tr. at 202 & 206-207.  The mortgage company sold 
their home at auction on November 5, 2004 and served the individual with a writ of eviction on January 22, 2005.  Tr. at 
204.  When they received the writ of eviction she telephoned the subsidiary and was told to contact the mortgage 
company.  Tr. at 208.  When she contacted the mortgage company she was referred to the subsidiary.  Tr. at 208.  She then 
called the title company and learned, for the first time, that their house had “been sold out from underneath us.”  Tr. at 
209.   
 
The individual’s wife testified that they have never received a statement from the mortgage company about the proceeds 
from the sale of their home.  She indicated that one of the reasons they are considering filing for bankruptcy is there may 
be a deficiency between the proceeds from the sale of their home and the amount of the outstanding mortgage.  Tr. at 210-
211.  She believes the bankruptcy proceeding will relieve them of the obligation of repaying that deficiency. 
 
B. The Individual’s Counselor  
 
The individual’s counselor testified that she starting treating the individual in May 2003.  Tr. at 40.  During the first 
several months, she saw the individual and his wife on a weekly basis.  Tr. at 40.  She testified the individual has “no 
history of violence at all.”  Tr. at 54.  However, she indicated: 
 

[the individual’s wife] is a very high intensity person and I don’t think [the individual] knew what to do with 
that.  . . . when he felt helpless and hopeless he would try and stop [the  



 - 4 - 
 
 
 

individual’s wife] from leaving the house, and then that would get physical between them. . . . He never 
denied getting violent.  He would fight for the keys sometimes if [the individual’s wife] was going to leave.  
He would stand in front of the door, push her back, not let her leave. And that’s the kind of violence that 
happened.  I don’t think there was ever anything like blood drawn.  I don’t think there was ever anything like 
black eyes. 

 
Tr. at 54.   
 
She testified that the individual was very receptive to counseling and he often called her between sessions to discuss 
problems in his life.  She believes the stresses in the individual’s life are related to disciplining his son and the family’s 
financial problems.  Tr. at 41.     She testified:  
 

[The individual] came through a situation that I thought could have been impossible, would have been for a 
lot of couples.  [The individual] worked really hard, and I really respected [him] for that. 
 

Tr. at 43.   
 
The counselor testified that the individual is an honest person and is dedicated to his DOE job.  Tr. at 48.  She testified 
that she believes the individual now is able to control his behavior, and the domestic violence problem is unlikely to recur. 
 Tr. at 64.    
 
C.  The DOE Consulting Psychiatrist  
 
The DOE consulting psychiatrist evaluated the individual in February 2005.  DOE Exhibit #23.  He testified that the 
individual was cooperative and his answers were consistent with the background information provided by the DOE.  Tr. at 
76.   
 
The DOE consulting psychiatrist testified that the individual has obsessive tendencies that cause the individual to dwell on 
problems.  Therefore, the individual tends to accumulate frustration and resentment which can “sometimes break through, 
and then he can react inappropriately with anger.”  Tr. at 71.  He does not believe there was any violence in the 
individual’s first marriage, nor does he believe the individual’s domestic disputes indicate a pattern of violence.  Tr. at 67-
68.  He testified that he believes  the individual’s anger management counseling has been successful in helping him 
control his anger.  He  believes it is unlikely that there will be any future domestic violence in the individual’s household.  
Tr. at 69 and 78-79.   
 
D.  The Individual’s Mother 
 
The individual’s mother testified that she was aware of the 2003 domestic violence incidents and the counseling that the 
individual and his wife have received.  Tr. at 89.  She believes the counseling has benefited the individual.  She indicated 
that there has not been any domestic violence for two years.  Tr. at 90.    
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E. The Daughter of the Individual’s Wife 
 
The daughter of the individual’s wife testified that she is 19 years old, works 40 hours a week, attends college on a full 
time basis, has recently obtained her own apartment and supports herself.  Tr. at 136 & 143.   She observed the domestic 
violence in 2003.  Tr. at 130.  She testified that the relationship between the individual and her mother is now much better 
and she believes the domestic violence has ended.  Tr. at 131.     
 
F.  The Son of the Individual’s Wife 

 
The son of the individual’s wife testified that he lives at home.  Tr. at 176.  He testified that he was not at home during the 
2003 domestic violence but his younger sister reported to him when his parents were fighting. Tr. at 172.  He testified that 
his mother never required any medical treatment as a result of the domestic violence.  Tr. at 173.   
 
G.  The Individual’s Friends 
 
Friend #1 testified that he has known the individual socially for seven years.  Tr. at  103.  He testified about the August 31, 
2003 domestic violence incident.  Shortly after the argument with his wife, the individual arrived at the individual friend’s 
home to discuss the situation.   The police also came to the individual friend’s home.  The friend heard the police tell the 
individual that he was not under arrest.  However, he testified that the police drove the individual to the police station.  Tr. 
at 107.  
 
Friend #1 testified that the individual’s counseling has been a great success.  Tr. at 109.   Occasionally the individual seeks 
his counsel when there is a verbal argument with his wife.  Tr. at 110.  However, the friend does not believe there has been 
any domestic violence since the beginning of 2004.  Tr. at 110.  Friend #1 testified that the individual and his wife have a 
happy marriage.  Tr. at 111. 
 
He is aware the individual has financial problems.  Tr. at 112.  He believes that the expense associated with the larger 
family and the child custody dispute with his former wife was the initial reason for the individual’s financial problems.  
Tr. at 113 & 116.  He believes that the individual was “getting a handle on” his financial problems.  Tr. at 115.  However, 
the individual was reassigned to a lower paying job because of the loss of his access authorization.  This reassignment 
significantly reduced the individual’s income and resulted in additional financial problems.  Tr. at 115.   
 
He testified that he believes the individual has “gone through the proper and correct channels to try and resolve the 
financial problems.”  Tr. at 112.  He testified that he has obtained additional part time employment and be believes there 
will be further additional part time employment in the near future.  Tr. at 112.   
 
Friend #2 testified that she was a neighbor of the individual for two years and has known him for a total of four years.  Tr. 
at 122.  She sees the individual on a weekly basis.  She testified that she was aware of the domestic violence in 2003.   She 
testified that as a result of the individual’s counseling their relationship is  
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much more stable and she does not believe there is currently any domestic violence.  Tr. at 123.  She testified that the 
individual is an honest person and is not a security risk.  Tr. at 125.   
 
H.   The Individual’s Co-worker and Supervisor 
 
Co-worker #1 testified that she has known the individual for eight years.  Tr. at 147.  The individual often comes to her 
house to talk with her husband and herself about his disagreements with his wife.  Tr. at 148.  She testified that the 
individual has worked very hard on “resolving differences in the appropriate way.”  Tr. at 148.  She believes the 
individual has “learned the skills necessary to work through differences.”  Tr. at 149.   
 
She testified that she believes the individual has had serious problems with finances but is now better at controlling his 
finances.  T. at 155 & 157.  She indicated that the individual’s wife is now working more hours at her part time job.  In her 
view both the individual and his wife are more responsible when making purchasing decisions.  Tr. at 157.   
 
Co-worker #1 summarized that she believes the individual is always professional and is a dedicated firefighter.  Tr. at 149. 
 She does not believe the individual is a security risk.  Tr. at 150.   
 
Co-worker #2 testified that he has worked with the individual for five years.  Tr. at 168.  He believes the individual is 
trustworthy and honest.  T. at 168.   
 
The individual’s supervisor testified that he has known the individual for 5 years.  Tr. at 165.  He believes that the 
individual is trustworthy.  Tr. at 165.    
 
I.  The Individual 
 
The individual testified that the beginning of his second marriage was very tough because he and his wife were very 
different people.  Tr. at 179.  He testified that the counseling has taught him how to reach compromises regarding the 
problems in their marriage.  Tr. at 180.   
 
The individual testified that he has never been arrested.  Tr. at 184.  He testified that he notified the DOE Office of 
Security about the August 2003 domestic violence citation a few weeks after his October court appearance when he was 
ordered to pay a fine of $185 for domestic battery.   Tr. at 185.  He testified that he recognizes he had to report the August 
domestic battery citation.  However, he assumed that he was not required to report the citation until after his court date.  
Tr. at 266.      
 
Finally, the individual testified about his financial difficulties.  He testified that his principal problem related to his home 
mortgage.  He was behind at least three months in his mortgage payment when he contacted the mortgage company.  They 
told him they would only accept the full payment of the overdue payments and they referred him to the subsidiary for a 
debt restructuring.  Tr. at 191 & 195.  The subsidiary told him “this shouldn’t take very long, to hold off on payments . . .” 
 Tr. at 191.   He testified that “it ended up taking a lot longer than they said.  And then we ended up being more than six 
months behind.”  Tr. at 192. 
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The individual testified that he is current on his rent.  Tr. at 226.  He testified that the family currently has adequate funds 
to pay their rent, utilities and truck payments.  Tr. at 228.  He is slightly behind in his electric bills.  Tr. at 229.  He 
indicated he and his wife work together to review expenditures and pay bills and this approach has helped them better 
manage their finances.  Tr. at 231.  He recognizes that the family needs to increase its income and he is currently seeking 
part time employment with two fire departments.  Tr. at 227.  He believes that in a year they will be financially secure and 
have a little money to spare.  Tr. at 231.   
 
In order to document his assertion the individual submitted a budget.   The budget is individual’s Exhibit #24.  That 
budget is a one page document that indicates a figure for 11 regular monthly expenses.  They include rent, truck payment, 
electricity, propane, etc.  The budget includes no information on the family’s monthly income. 
 
The individual testified that he and his wife are working on the papers required to file for bankruptcy.  Tr. at 232.  He 
summarized by indicating that “I believe we will be able to keep caught up with our current debts after the slate is clear.”  
Tr. at 259. 
 
J.  The Security Specialist 
 
The security specialist testified that the failure to report a domestic battery citation in a timely manner is a security 
concern.   She is concerned that not reporting the domestic battery citation in a timely manner “was intentional so that the 
Department of Energy would not see the police report, would not see the ongoing pattern (of domestic violence), would 
not see that the police had been called to his residence.”  Tr. at 288.   She admitted  that the individual did report the event 
on November 19, 2003.  Tr. at 283.  She testified that there have been no other failures to report information to the DOE.  
Tr. at 283.    
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements imposed by 10 
C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal matter, where 
the government would have the burden of proving the defendant guilty beyond a reasonable doubt.  Once a security 
concern has been raised, the standard in this proceeding places the burden of proof on the individual to bring forth 
persuasive evidence concerning his eligibility for access authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording the individual 
an opportunity of supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come 
forward at the hearing with evidence to convince the DOE that  
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restoring his access authorization "would not endanger the common defense and security and would be clearly consistent 
with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that there is a 
presumption against granting or restoring an access authorization.  See  Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) ("clearly consistent with the national interest" standard for the granting of access authorizations indicates "that 
security determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th 
Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of an access authorization).  
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases involving 
national security issues.  In addition to her own testimony, the individual in these cases is generally expected to bring 
forward witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer that 
restoring access authorization is clearly consistent with the national interest.  Personnel Security Hearing (Case No. VSO-
0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to whether granting an 
access authorization would not endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that "[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, favorable and unfavorable, 
as to whether the granting of access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these 
requirements, and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 
 

IV. ANALYSIS 
 
The individual has presented testimony from his friends and co-workers that he is honest and dedicated his profession.  I 
have been convinced that he is a dedicated employee and that his friends and co-workers believe he is honest.  
Nevertheless, theses finding do not resolve the security concerns regarding his previous behavior.  Therefore, I will 
analyze the arguments he has presented regarding the three areas of concern. 
 
A.  Domestic Violence 
 
I believe the individual has demonstrated that the security concern related to domestic violence has been mitigated.  The 
DOE psychiatrist and his counselor testified persuasively that they did not believe that there will be any future domestic 
violence.  In addition the testimony of the individual’s family and friends indicated that there has not been any domestic 
violence in the last 18 months. 
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B.  Financial Irresponsibility 
 
The record is clear that the individual failed to pay his mortgage between April 2003 and January 2005, to fully pay a 
truck loan and to pay the balance due on his one credit card.  The evidence indicates the  financial problems were initially 
caused by expenses related to the individual’s divorce and expenses related to his child custody dispute.  The problems 
continued because the expenses associated with the larger family exceeded the individual’s income.    
 
1.  Mortgage 
 
First I will consider the individual’s argument that the security concern relating to his failure to pay his home mortgage 
was caused by the erroneous advice he received from the subsidiary.  The individual and his wife believe that the 
subsidiary provided them with bad advice and failed to provide them with the new mortgage loan which they promised to 
issue.  They maintain that the subsidiary advised them that they did not need to  make mortgage payments during the 
refinancing period.  The individual has not convinced me that the foreclosure was not caused by his own negligence.  The 
evidence shows that he stopped making payments before he contacted the subsidiary; and that he received communication 
from the mortgage company indicating he was overdue.  Aside from this testimony, they presented no evidence that he 
was promised a new loan and that during the interim he was not responsible for continuing to pay his previous mortgage.   
 
Based on these factors, I see no deceit by the mortgage company or the subsidiary, and I am not persuaded by the 
individual’s contention that the actions of the mortgage company should be considered a mitigating factor relating to the 
security concern arising from his failure to pay his mortgage. 
 
2.  Future Actions to Mitigate the Financial Concern 
 
The individual attempts to mitigate the financial irresponsibility security concern by a showing that he will be financially 
responsible in the future.  His plan is to file for bankruptcy to have his previous debt forgiven. After those debts are 
forgiven, he believes that he will be able to live within his means.   
 
I do not believe the individual has demonstrated that he will actually file for bankruptcy, nor has he shown that if he did 
file he would receive meaningful debt relief.  The only document related to the bankruptcy that the individual filed was 
Individual’s Exhibit #17.  That document is a one page agreement dated September 2, 2005 between the individual’s wife 
and a firm that will type the individual’s bankruptcy forms.  The individual was not clear as to when he would file for 
bankruptcy.  When asked why he believed all of his debts would be forgiven in bankruptcy, he turned to his wife and who 
then testified that she filed for bankruptcy 1988 and that she was relieved of all outstanding debts.  There were no other 
witnesses or reasoned argument about the effect of the bankruptcy on the individual financial situation.  While the 
individual clearly believes that the bankruptcy court will forgive his debts, the information he provided has not convinced 
me that he will actually follow through on his plans to file for bankruptcy or that a bankruptcy filing would significantly 
change his financial prognosis.  
 
I have also not been convinced that the individual will be able to live within his means after his debts have been forgiven.  
As I stated above, the individual’s budget provides a schedule of his 11 monthly expenses (truck payment, rent, electric 
bill, etc).  However, he provided no receipts to indicate that he was current on those bills or that the expense amounts 
listed were accurate estimates of the actual amounts he spends per  
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month in those categories.  He also testified that he is trying to get a second job and that the salary his wife receives from 
her part time job has increased.  However, he provided no schedule indicating current or projected monthly income.  The 
only information that the individual provided on income were some copies of his wife’s salary checks.  Individual’s 
Exhibit #18.   The individual never referred to that exhibit during the hearing and I am not sure how to interpret those 
checks.  Therefore, I believe the individual has failed to provide a comparison of his monthly expenses with his monthly 
earnings that would even suggest that he will, in the future, be able to live within his means even if all of his debts are 
extinguished in bankruptcy.  His testimony that, in the future, his income will exceed his expenses is a hope.  However,   
he has not established that he can achieve that goal.  Therefore he has not mitigated the financial irresponsibility security 
concern.   
 
C.  Failure to Report 
 
The notification letter indicates that the individual “failed to report his August 31 arrest in a timely manner” and that this 
creates a Criterion F security concern.   The individual’s response is that the domestic battery citation was not an arrest.  I 
agree.  The individual’s testimony, the testimony of  friend  #1 and page 4 of the police report (DOE Exhibit #6) have 
convinced me that the individual was not under arrest.    
 
However,  the finding that he was not under arrest does not resolve the security concern regarding late reporting.  The 
testimony of friend #1 and page 2 of the police report indicated that the individual was transported by the police to the 
police station.  Being transported to the police station for questioning and being issued a citation for domestic battery 
together are an event that must be verbally reported to the DOE with 48 hours.2   Furthermore, as a result of the citation, 
the individual received a no contact court order on September 10, 2003.  That order also should have been reported to the 
DOE within 48 hours.  The individual reported both of those events on November 19, 2003.  DOE Exhibit #8.  His report 
was more than 30 days after his citation and the issuance of the no contact order.  The individual’s late reports are clearly 
a security concern under Criterion F.   
 
The individual claims in his e-mail notification that he was late in reporting the information because “I was not sure who 
to notify and how I was supposed to notify security of these matters.”  DOE Exhibit #8.   This statement is disingenuous 
and clearly does not respond to the late reporting concern.  As a holder of an access authorization, the individual is 
responsible for using common sense and making inquiries as to what must be reported, when it must be reported and to 
whom it must be reported.  His failure to take any steps in that regard for several months shows carelessness and disregard 
for security procedures.  I am confident if he had made such a contact, he would have been instructed to make a report to 
security.  Moreover, the fact that he did make the report in November 2003 shows that once he resolved to reveal the 
incident to the DOE he was able to effectuate the report.  His excuses and rationalization to the contrary are just not 
persuasive.   Therefore, I find that the individual has failed to resolve the Criterion F security concern. 
 
 

                                                 
2 A holder of a DOE access authorization is required to report to personnel security (verbally within two working days and submit written 
documentation within five days) all arrests, criminal charges and detentions. See DOE Order 472.1B (Personnel Security) Section 7 b(2)(a) 
and  DOE Exhibit #10.  Generally if an individual is uncertain if he had should report an incident with the police he should contact the DOE 
for guidance.  The holder of an access authorization should make certain that all derogatory information is promptly reported to the DOE.   
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 V. CONCLUSION 
 
I have concluded that the individual has mitigated the security concern related to domestic violence.  However, the 
individual has not mitigated the DOE security concern about late reporting  under Criterion  F nor the financial 
irresponsibility concern under Criterion L of 10 C.F.R. § 710.8.  In view of the record before me, I am not persuaded that 
restoring the individual's access authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest.  Accordingly, I find that the individual's access authorization should not be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 2001.  66 Fed. Reg. 
47061 (September 11, 2001).  Under the revised procedures, the review is performed by an Appeal Panel.  10 C.F.R. § 
710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 4, 2005 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
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DECISION AND ORDER
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Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: August 4, 2005

Case Number: TSO-0277

This Decision concerns the eligibility of XXX XXXXXX XXXXXXXX XXX (hereinafter
referred to as "the individual") to hold an access authorization under the regulations
set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."1/ A Department
of Energy (DOE) Operations Office suspended the individual's access authorization
under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access
authorization should be restored.  As set forth in this Decision, I have determined that
the individual’s security clearance should not be restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).



-2-

The individual was granted a DOE security clearance after gaining employment with
a DOE contractor.  However, the local DOE security office (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access
authorization was being suspended pending the resolution of certain derogatory
information that created substantial doubt regarding his continued  eligibility.  This
derogatory information is described in a Notification Letter issued to the individual on
June 30, 2005, and falls within the purview of potentially disqualifying criteria set
forth in the security regulations at 10 C.F.R. § 710.8(j).  More specifically, the
Notification Letter alleges that the individual has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse,” 10 C.F.R.
§ 710.8(j) (Criterion J).

In reference to Criterion J, the Notification Letter states that the individual has been
diagnosed by a DOE consultant-psychiatrist (DOE Psychiatrist) as suffering from
Alcohol Abuse.   The Notification letter further describes several alcohol-related
incidents involving the individual: (1) in November 2003, the individual was arrested
for Battery on a Household Member, on an occasion when the individual had
admittedly consumed alcohol; 2) in 1995, the individual was involved in a domestic
violence incident with his wife when both had been drinking; 3) in 1989, the individual
was arrested on a charge of Driving While Intoxicated (DWI); and 4) in 1987, the
individual was arrested for DWI.  The Notification Letter also indicates that the
individual was arrested for Drinking in Public and Open Container while in high
school.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on August 4,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On August 10, 2005, I was appointed as Hearing
Officer.  After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE Security
called the DOE Psychiatrist as its sole witness.  The individual testified on his own
behalf, and also called two co-workers and a close friend as witnesses.  The transcript
taken at the hearing will be hereinafter cited as "Tr."  Documents that were submitted
during this proceeding by DOE Security and the individual constitute exhibits to the
hearing transcript and will be cited respectively as “DOE Exh.” and “Ind. Exh.”.

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual initially sought a DOE security clearance in late 2002, after gaining
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employment with a DOE contractor.  During the background investigation of the
individual, several matters of concern arose regarding the individual’s finances, his
past employment and his use of alcohol.  However, these matter were resolved by DOE
Security during two Personnel Security Interviews (PSI) conducted on July 18, 2003
(PSI I) and August 19, 2003 (PSI II).  The individual was therefore granted a security
clearance.

However, on November 21, 2003, the individual was arrested on a charge of Battery
on a Household Member, pursuant to an incident when the individual had consumed
alcohol.  This arrest resurrected the concerns of DOE Security regarding the
individual’s use of alcohol.  DOE Security was unable to resolve these concerns during
a third PSI conducted on September 8, 2004 (PSI III).  The individual was therefore
referred to the DOE Psychiatrist who reviewed the individual’s security file and
conducted a psychiatric examination of the individual on February 8, 2005.  The
individual’s history of alcohol use, as described during the three PSI’s and psychiatric
interview, is summarized below.

The individual admittedly drank heavily while in high school and his ensuing
adolescent years.  During PSI I, the individual stated that at age 15 he was getting
intoxicated twice a month.  The individual stated during PSI III that during his later
high school years, he was drinking a six-pack to a twelve-pack of beer every other day.
During this time (1986 - 1987), the individual was arrested for Public Drinking and
Open Container.  On May 23, 1987, the individual was arrested for DWI following an
incident in which he drove his vehicle into a parked car and was taken to the hospital.
On this occasion, the individual was also charged with Minor Allowing Self to be
Served Alcohol and Reckless Driving.  While still on probation from this DWI arrest,
the individual was again arrested for DWI on December 22, 1989.

The individual reportedly reduced his consumption of alcohol after the death of his
mother in 1991.  At this time, the individual estimates that he was drinking six to
twelve beers per week, and was becoming intoxicated only a few times a month.  The
individual again reduced his drinking in 1994 when he began a trade apprenticeship.
After that time, the individual reportedly was drinking about one six pack per week.
In 1995, the individual was involved in a domestic violence incident with his wife. The
individual’s wife hit him during an altercation and she was arrested and jailed by the
police.  While both the individual and his wife had been drinking prior to the incident,
the individual states that his wife was intoxicated but he had only begun drinking.  At
the time PSI I and PSI II were conducted in July and August 2003, the individual
reported that he was drinking six to ten beers on the weekend, which did not affect his
behavior, and that he was getting intoxicated once a month.

On November 21, 2003, the individual was arrested for Battery on a Household
Member, following a fight with his brother.  On this occasion, the individual reports
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that he arrived home to a family gathering where his brother had already become
intoxicated.  According to the individual, he had just begun drinking and was on his
second or third beer when his brother made an indecent comment about the
individual’s daughter by a previous marriage, who was temporarily residing with the
individual.  When the individual’s brother refused to take back his comment, the
individual punched his brother and a fight ensued.  The individual’s wife called the
police and the individual was arrested.  The police report notes that upon arriving at
the scene, they found as many as 24 empty beer bottles and cans on the counter and
in the trash can.  During the subsequent PSI III, conducted in September 2004, the
individual stated that he generally drank about a six pack on some weekends, and that
he was becoming intoxicated once every two weeks.

The individual was still drinking at the time he saw the DOE Psychiatrist in February
2005.  However, at this time, the individual reported that he was having a couple of
beers a few times a week, mostly on weekends.  As part of his evaluation, the DOE
Psychiatrist administered a psychological test as well as blood and urine laboratory
tests.   In his report issued on February 14, 2005, the DOE Psychiatrist diagnosed the
individual with Alcohol Abuse, based upon criteria set forth in the Diagnostic and
Statistical Manual of Mental Disorders, Text Revision (DSM-IV TR).  The DOE
Psychiatrist attached substantial significance to the individual’s laboratory test results
showing that the individual had an abnormally high Gamma GT liver enzyme level (44
on a normal scale of 5 - 40), which is indicative of excessive alcohol use.  The DOE
Psychiatrist further opines in his report that in order to establish adequate evidence
of rehabilitation or reformation, the individual must attend an outpatient program of
moderate intensity, such as Alcoholics Anonymous (AA), and maintain sobriety for a
minimum of one year.  

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
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2/ The individual has been married three times.  The individual was first married in 1988 at age
18.  This marriage ended when his wife left the marriage in 1989.  The individual’s second
marriage, in 1993, similarly ended in divorce in less than two years.  The individual married
his current wife in 1995.  See DOE Exh. 6 at 6.

indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual’s
access authorization should not be restored since I am unable to conclude that such
restoration would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific findings that
I make in support of this determination are discussed below.

 Criterion J, Use of Alcohol

(1) Derogatory Information

The individual has admittedly had problems with excessive alcohol consumption in the
past.  The individual concedes that he drank heavily in the late 1980's and early 90's
when he was arrested twice for DWI within a two-year period.  Tr. at 41.  During his
testimony, the individual acknowledged that his drinking was a factor in the break up
of his first two marriages.  Tr. at 48.2/ According to the individual, his drinking began
to subside in 1991 after his mother died, and decreased even more in 1994 when he
began a trade apprenticeship.  Tr. at 41-42. Since that time, however, the individual
has had two domestic violence incidents, in 1995 and in November 2003, when alcohol
was involved.  During his final PSI in September 2004, the individual stated that he
was drinking once or twice a week but getting intoxicated once every two weeks.  DOE
Exh. 8 (PSI III) at 37.  The individual admitted at the hearing that “I didn’t think I had
a problem but the more and more I look at it, that maybe I do have an alcohol
problem.”  Tr. at 39.
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3/ The individual maintains that he had drank only a few beers and was not intoxicated at the
time of the incident, but that his brother was intoxicated and instigated the fight.  See Tr. at
43-44.  The DOE Psychiatrist suspects that the individual may have been drinking more than
he admits at the time of the incident.  Tr. at 73-74.  The DOE Psychiatrist further
emphasized, however, that during his psychiatric interview, he asked the individual if he
would have been able to handle the situation without violence if he himself had not been
drinking, to which the individual responded “probably, a good possibility.”  DOE Exh. 6 at
4; Tr. at 71. 

4/ In his report and during his testimony, the DOE Psychiatrist acknowledged that the
individual’s mildly elevated GGT level may have in part been caused by the individual’s
obesity and medication (ibuprofen) the individual was taking at the time.  DOE Exh. 6 at 7;
Tr. at 67-68, 108-09.  At the hearing, the DOE Psychiatrist therefore encouraged the
individual to submit to another laboratory test of his GGT levels.  Tr. at 117.  The individual
complied with the DOE Psychiatrist’s suggestion and submitted a new laboratory report
subsequent to the hearing.  This laboratory test, administered in November 2005, shows that
after several months of sobriety, the individual’s GGT liver enzymes are now well within

In his report, the DOE Psychiatrist diagnosed the individual with Alcohol Abuse based
upon criteria set forth in the DSM-IV TR .  See DOE Exh. 6 (Report) at 7-8.  The DSM-
IV TR provides that a diagnosis of Alcohol Abuse is supported when the individual
manifests one of four behaviors within a twelve-month period, including generally: 1)
recurrent failure to fulfill major role obligations at work, school or home, 2) recurrent
use in situations in which it is physically hazardous, 3) recurrent substance-related
legal problems, and 4) continued use despite social or interpersonal problems.  Id.  The
DOE Psychiatrist acknowledged at the hearing that the individual did not specifically
fit within these criteria since it was more than twelve months between the individual’s
last alcohol-related incident in November 2003, and his examination of the individual
in February 2005.  Tr. at 91.  The DOE Psychiatrist asserted, however, that the DSM-
IV TR criteria are not “set in stone” but guidelines for making a psychiatric diagnosis.
Tr. at 91-92. 

The DOE Psychiatrist explained that, in the case of the individual, he determined that
a diagnosis of Alcohol Abuse was appropriate based upon the individual’s: 1) past
history of excessive alcohol use, with definite signs of alcohol dependence as a young
adult; 2) several alcohol-related arrests ending with his arrest in November 2003 for
Battery on a Household Member3/; 3) increased tolerance and admission during PSI III
that he was getting intoxicated every two weeks; and 4) the individual’s elevated GGT
levels at the time of his evaluation.  Tr. at 66-71.  In the final regard, the DOE
Psychiatrist opined that while the individual’s GGT liver enzymes were only mildly
elevated (44 on a normal scale of 5 - 40) at the time of his psychiatric examination, he
believes that excessive alcohol use by the individual was the principal cause of this
elevation.  Tr. at 67-68, 114-15.4/
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the range of normal, 32 on a scale of 14 - 73.  See Ind. Exh. 1.  According to the DOE
Psychiatrist, this would tend to show that the individual’s elevated GGT liver enzymes in
February 2005 were in fact due to excessive use of alcohol.  Tr. at 116-17.

On the basis of the record, I find that DOE Security properly invoked Criterion J in
suspending the individual’s security clearance.  The DOE Psychiatrist’s diagnosis of
Alcohol Abuse is corroborated by the individual’s admitted family and legal difficulties
stemming from his use of alcohol.  In other DOE security clearance proceedings,
Hearing Officers have consistently found that a diagnosis related to excessive alcohol
use raises important security concerns. See, e.g., Personnel Security Hearing, Case No.
TSO-0168, 29 DOE ¶ 82,807 (2005);  Personnel Security Hearing, Case No. VSO-0079,
25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case
No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security
Hearing, Case No. VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002
(affirmed by OSA, 1995).   In these cases, it was recognized that the excessive use of
alcohol might impair an individual’s judgment and reliability, and his ability to control
impulses.  These factors amplify the risk that the individual will fail to safeguard
classified matter or special nuclear material. Id.  Accordingly, I will turn to whether
the individual has presented sufficient evidence of rehabilitation or reformation to
mitigate the security concerns of DOE Security.

(2) Mitigating Evidence

The individual testified that his evaluation by the DOE Psychiatrist in February 2005
caused him to recognize that he does have a problem with alcohol, and he made the
decision to stop drinking altogether at the beginning of Lent, one week following their
meeting.  Tr. at 38, 49-50, 59-60.  The individual’s friend and wife corroborated that
the individual has been abstinent since February 2005, giving the individual eight
months of sobriety at the time of the hearing.  Tr. at 34-35; Ind. Exh. 2.  In further
corroboration of his claim of sobriety, the individual submitted the results of a
laboratory test taken subsequent to the hearing, in November 2005, showing that the
individual’s GGT liver enzymes are now within the normal range (32 on a scale of 14 -
73).  See Ind. Exh. 1.  The individual stated that he does not intend to resume drinking
and plans to begin attending AA meetings.  Tr. at 38, 49.  The individual appeared to
be sincere in testifying that, “I’m willing to do anything to fix the problem.”  Tr. at 124.

The DOE Psychiatrist accepted the individual’s assertion that he has been sober since
February 2005.  Tr. at 75.  Notwithstanding, the DOE Psychiatrist expressed his
opinion that the individual had not achieved adequate reformation or rehabilitation,
noting that the individual had not yet fulfilled the one year of sobriety and attendance
at an alcohol treatment program recommended in his report.  Tr. at 77-78.  According
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to the DOE Psychiatrist, the one-year abstinence requirement is critical since studies
show that persons with alcohol abuse or alcohol dependence have a markedly greater
chance of maintaining their sobriety if they are able to successfully complete the full
one-year cycle of “common markers that often threaten people’s sobriety – you know,
birthday, New Year’s Eve, Super Bowl, all the annual celebrations.”  Tr. at 77.

The DOE Psychiatrist further expressed concern that the individual had not attended
AA or other treatment program prior to the hearing, noting that “the odds
[maintaining sobriety] go way up when you get treatment than when you try to do it
on your own.”  Tr. at 78.  Adding to this concern was the DOE Psychiatrist’s
observation that the individual does not have good family or other support systems in
place to help him maintain his sobriety.  Tr. at 86.  Although the DOE Psychiatrist
acknowledged that the individual has made “a very good start,” he gave the individual
only a “50/50" prognosis of maintaining his sobriety, based upon eight months of
sobriety with no treatment at the time of the hearing.  Tr. at 85.  Consequently, I find
that the individual has not yet overcome the security concerns associated with his past
use of alcohol and diagnosis of Alcohol Abuse.  See Personnel Security Hearing, Case
No. VSO-0359, 28 DOE ¶ 82,768 (2000), aff’d, Personnel Security Review, 28 DOE
¶ 83,016 (2001); Personnel Security Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912
(2003); cf. Personnel Security Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§ 710.8 (j) in suspending the individual's access authorization.  For the reasons I have
described above, I find that the individual has failed to mitigate the security concerns
associated with his past use of alcohol.  I am therefore unable to find that restoring the
individual’s access authorization would not endanger the common defense and security
and would be consistent with the national interest.  Accordingly, I find that the
individual’s access authorization should not be restored at this time.  The individual
may seek review of this Decision by an Appeal Panel under the regulations set forth
at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: January 9, 2006



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
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                                                        February 6, 2006

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: August 4, 2005

Case Number: TSO-0278

This Decision concerns the eligibility of XXXXXX XXXXXX XXXXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the regulations
set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."1/ A Department
of Energy (DOE) Operations Office denied the individual's request for an access
authorization under the provisions of Part 710. This Decision considers whether, on the
basis of the evidence and testimony presented in this proceeding, the individual should
be granted an access authorization.  As set forth in this Decision, I have determined
that the individual should be granted a security clearance.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
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common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

The individual requested a security clearance from DOE after gaining employment
with a DOE contractor.  However, the local DOE security office (DOE Security)
initiated formal administrative review proceedings by informing the individual that
his request for an access authorization was being denied pending the resolution of
certain derogatory information that created substantial doubt regarding his eligibility.
This derogatory information is described in a Notification Letter issued to the
individual on July 15, 2005, and falls within the purview of potentially disqualifying
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections h, j and
l.  More specifically, the Notification Letter alleges that the individual has: 1) “an
illness or mental condition which in the opinion of a psychiatrist causes, or may cause,
a significant defect in judgment and reliability [of the individual]”; 2) “[b]een, or is, a
user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol
dependent or as suffering from alcohol abuse,”and 3) “engaged in unusual conduct or
is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation, or duress which may cause him to act contrary to the best
interests of national security.”  10 C.F.R. §§ 710.8(h), (j) and (l) (Criterion H, Criterion
J and Criterion L, respectively). The bases for these findings are summarized below.

With regard to Criteria H and J, the Notification Letter states that on February 4,
2005, the individual was evaluated by a DOE consultant-psychiatrist (DOE
Psychiatrist) who issued a report in which he diagnosed the individual with Substance
Abuse, Alcohol (Alcohol Abuse), based upon diagnostic criteria set forth in the
Diagnostic and Statistical Manual of the American Psychiatric Association, IVth
Edition TR (DSM-IV TR).  According to the DOE Psychiatrist, this is a mental
condition that causes or may cause a significant defect in the individual’s judgment or
reliability.  The DOE Psychiatrist further determined that the individual is a user of
alcohol habitually to excess.

Under Criterion L, the Notification Letter states that information in the possession of
DOE Security indicates that the individual used a number of illegal drugs from 1994
to 2001, and sometimes drove and reported to work while under the influence of
marijuana.  In addition, the Notification Letter states that the individual was arrested
as an adolescent for stealing eye drops from a pharmacy and, in February 2000, the
individual was terminated from employment at a department store for stealing $300
worth of merchandise.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on August 4,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter, 10 C.F.R. § 710.21(b), and on August 10, 2005, I was appointed as Hearing
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Officer.   After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, I established a hearing date.  At the hearing, the DOE Counsel called
the DOE Psychiatrist as DOE Security’s sole witness.  Apart from testifying on his own
behalf, the individual called as witnesses two friends, his manager, his psychiatrist,
his wife and his mother.  The transcript taken at the hearing will be hereinafter cited
as "Tr."  Various documents that were submitted by the DOE Counsel will be cited as
“DOE Exh.” and those submitted by individual cited as "Ind. Exh."

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual accepted a position with a DOE contractor in March 2004, and soon
thereafter, in April 2004, submitted answers to a Questionnaire for National Security
Positions (QNSP) to obtain a security clearance.  However, derogatory information
presented in the QNSP and during the background investigation of the individual
resulted in a determination by DOE Security to conduct a Personnel Security Interview
(PSI) with the individual.  Below is a summary of the derogatory information revealed
by the individual’s QNSP, background investigation and PSI.

The individual began using illegal drugs in 1994 during his senior year in high school,
first experimenting with marijuana.  Within a few months, the individual was using
marijuana on a weekly basis.  During this time, the individual was arrested for
shoplifting a bottle of Visine eye drops from a pharmacy.  The individual wanted the
Visine to conceal his use of marijuana from his parents.  The individual was taken to
a juvenile detention center by the police and later released into the custody of his
parents.

Upon entering college, the individual’s use of marijuana escalated to at least once a
week and often as many as three to five times per week.  The individual also began to
experiment with a number of other illegal drugs, including cocaine, mushrooms, LSD,
methamphetamine, and heroin.  While the individual engaged in only incidental use
of some of these illegal drugs, the individual estimated during the PSI that he used
LSD 100 times from 1994 to 1996, and used cocaine 60 times from 1997 to 1998.  In
addition, the individual admitted to illegally using the prescription drug Codeine
approximately 20 times from 1997 to 1998.  However, marijuana remained the
individual’s drug of choice.  The individual estimated that he used marijuana 2000
times during the six-year period 1995-2000.  The individual admitted that he worked
under the influence of marijuana when he was employed as a telemarketer from 1995-
1996.  The individual further admitted to sometimes selling small quantities of drugs
to his friends to help finance his purchase of more drugs.
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In 2000, the individual had another incident of theft.  At that time, the individual was
in  his senior year in college approaching graduation, and was employed as an
assistant manager at a department store.  Employees of the store were allowed to
purchase merchandise through the service desk.  During the PSI, the individual
explained that he wanted to purchase six CD’s, a video game magazine and a tee shirt,
but failed to do so before the service desk cash register closed.  The individual said that
he took the merchandise home planning to pay for the merchandise the next day.
However, the individual never paid for the merchandise, which totaled approximately
$300 in value.  Subsequently, during a security audit of employees conducted by the
store, the individual admitted to taking the merchandise.  The individual returned the
merchandise with payment.  The store terminated the individual’s employment but
elected not to prosecute the individual.  According to the individual, his termination
from the department store was a wake-up call for him and he made the decision to turn
his life around.  The individual turned to a more serious practice of his religious faith
and decided to stop using illegal drugs.

The PSI also raised security concerns with regard to the individual’s use of alcohol.
The individual first drank alcohol when he was seventeen years old and drank very
little before entering college.  However, the individual stated during the PSI that
during his latter college years, he drank to the point of intoxication two to three times
per month.  The individual stated that he drank more often after he turned 21, usually
a six-pack of beer a week with an additional three to six beers on the weekend in some
instances.  The individual reported that he regularly drank to become intoxicated
during this time and sometimes came to work in a hung over condition.  According to
the individual, this changed in 2001, when he was married at age 24.  The individual
reported during the PSI that following his marriage,  he typically would drink one to
two beers once or twice a week and on weekends, and three to four beers on special
occasions.

Due to unresolved security concerns about the individual’s history of illegal drug use
and consumption of alcohol, DOE Security referred the individual to the DOE
Psychiatrist who reviewed the individual’s personnel security file and performed a
psychiatric interview and evaluation of the individual on February 4, 2005.  In his
report issued on February 10, 2005, the DOE Psychiatrist set forth his opinion that
while the individual met the DSM-IV TR criteria for Substance Abuse, Marijuana, from
1995 to 2000, the individual no longer met those criteria.  However, the DOE
Psychiatrist found that the individual did meet the criteria for Substance Abuse,
Alcohol and further that the individual is a user of alcohol habitually to excess.  In the
view of the DOE Psychiatrist, the individual has in recent years substituted alcohol
abuse for his prior abuse of illegal drugs, most notably marijuana.  The DOE
Psychiatrist further states in his report that the individual’s Alcohol Abuse is an
illness which causes or may cause a significant defect in the individual’s judgment or
reliability, until such time as the individual is able to demonstrate adequate evidence
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of rehabilitation or reformation.  In this regard, the DOE Psychiatrist recommended
either of the following as evidence of rehabilitation: 1) total abstinence from alcohol
and non-prescribed controlled substances for two years with 100 hours of attendance
at Alcoholics Anonymous (AA) with a sponsor over a minimum of one year, or 2) total
abstinence for two years with satisfactory completion of  a professionally led, alcohol
treatment program, with aftercare, over a minimum of six months.  As adequate
evidence of reformation, the DOE Psychiatrist recommended two years of abstinence
if the individual completes either of the two rehabilitation programs, or three years of
abstinence if he does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual
should be granted an access authorization since I conclude that such granting would
not endanger the common defense and security and would be clearly consistent with
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the national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in
support of this determination are discussed below.

A.   Criteria H & J; Mental Conditions, Use of Alcohol

(1) Derogatory Information

In his report, the DOE Psychiatrist diagnosed the individual with Alcohol Abuse  based
upon diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 5 at 31-32.  The DSM-
IV TR provides that a diagnosis of Alcohol Abuse is supported when the individual
manifests one of four behaviors within a twelve-month period: 1) recurrent failure to
fulfill major role obligations at work, school or home, 2) recurrent use in situations in
which it is physically hazardous, 3) recurrent substance-related legal problems, and
4) continued use despite social or interpersonal problems.  See id. at 31.  In the case
of the individual, the DOE Psychiatrist determined that the individual met the fourth
criterion (Criterion A4) based upon statements made by the individual during the
psychiatric interview indicating that the individual’s drinking had caused marital
difficulties.  Id. at 26.

The DOE Psychiatrist also determined in his report that during the year prior to his
evaluation of the individual in February 2005, the individual was an abuser of alcohol
habitually to excess.  Id. at 32.  The DOE Psychiatrist explained at the hearing that his
opinion in this regard was based upon information provided by the individual during
his psychiatric interview that he became intoxicated an average of six times during the
preceding year by drinking five beers within a 1½  to 2 hour period, and that he had
experienced six hangovers.  Tr. at 96; DOE Exh. 5 at 25-26.  According to the DOE
Psychiatrist, this constitutes “strong evidence” that the individual was an abuser of
alcohol habitually to excess in view of the individual’s past history of drug and alcohol
abuse.  Tr. at 96.

In other DOE security clearance proceedings, Hearing Officers have consistently found
that a diagnosis related to excessive alcohol use raises important security concerns.
See, e.g., Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (1996)
(affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE
¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-
0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA,
1995).  As observed in these cases, an individual’s excessive use of alcohol might impair
his judgment and reliability, and his ability to control impulses.  These factors amplify
the risk that the individual will fail to safeguard classified matter or special nuclear
material.  In the present case, the DOE Psychiatrist’s diagnosis of Alcohol Abuse is
coupled with his observation that, at the time of his evaluation, the individual was a
user of alcohol habitually to excess.  DOE Exh. 5 at 32.
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2/ The individual readily admitted to both the DOE Psychiatrist and the Individual’s
Psychiatrist that he often drank to excess while in college.  According to the DOE
Psychiatrist, the individual reported that he was intoxicated 40-50 times during his 1998-99

(continued...)

Based upon the diagnosis and findings of the DOE Psychiatrist, I find that DOE
Security properly invoked Criteria H and J in suspending the individual’s security
clearance.  Accordingly, I will turn to whether the individual has presented sufficient
evidence of rehabilitation or reformation to mitigate the security concerns of DOE.

(2) Mitigating Evidence

The individual has adduced substantial evidence in mitigation of the security concerns
associated with his use of alcohol.  I note initially that the individual has never had an
alcohol-related incident, e.g, a DWI arrest.  Instead, the derogatory information that
has raised a security concern is based entirely on the individual’s self reporting.
According to the individual, his open and honest confession of his past use of drugs and
alcohol is indicative of his determination in 2000 to change and live a life consistent
with his religious and moral convictions.  Tr. at 8, 157-58.  The individual maintains
that his drinking has subsided since that time, particularly after he was married in
2001.  Tr. at 157-58.  The individual testified that he further reduced his drinking in
February 2005 after seeing the DOE Psychiatrist and, in July 2005, made the decision
to stop drinking altogether.  Tr. at 124-25, 179-81.  The individual presented the
testimony of several witnesses, including his wife, mother and close friends, to
corroborate his change of lifestyle and abstinence from alcohol.  However, I will first
turn to the psychiatric evidence and testimony presented by the individual, since they
will serve to narrow the issues regarding the individual’s use of alcohol.

(a) Criterion H, Alcohol Abuse

In October 2005, the individual was evaluated by a psychiatrist at his healthcare
provider (Healthcare Psychiatrist).  While the Healthcare Psychiatrist did not testify
at the hearing, he issued a report submitted into the record by the individual finding
that “[the individual] does not meet this diagnostic criteria [for Alcohol Abuse] and
indeed has been able to discontinue the use of alcohol entirely without significant
sequelae.”  Ind. Exh. 6 at 4.  This diagnostic conclusion was shared by a second
psychiatrist (Individual’s Psychiatrist) who also evaluated the individual and issued
his report in October 2005.  Ind. Exh. 1.  

The Individual’s Psychiatrist did testify at the hearing and offered his own reasonable
explanation of the different conclusion reached by the DOE Psychiatrist.  The
Individual’s Psychiatrist agreed that the individual may have met the criteria for
Alcohol Abuse in 2000-2001,2/ but firmly disagreed that the individual meets that
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2/ (...continued)
college year.  Tr. at 189; see DOE Exh. 5 at 26.

diagnosis at this time.  Tr. at 57-58.  The Individual’s Psychiatrist maintained that the
opinion of the DOE Psychiatrist was based upon his mistaken belief, prompted by a
statement made by the individual, that the individual had “arguments with [his]
spouse about consequences of intoxication” and that the individual therefore satisfied
Criterion A4 of the DSM-IV TR criteria.  Tr. at 59-60.  Unlike the DOE Psychiatrist,
however, the Individual’s Psychiatrist actually called and interviewed the individual’s
wife.  The Individual’s Psychiatrist testified that “after speaking to with his wife, I
don’t think it’s close.”  Tr. 66.  The individual’s wife also testified at the hearing and
definitively confirmed that there was no foundation for the DOE Psychiatrist’s
supposition that she had quarrels with the individual over his use of alcohol.  Tr. at
120, 122-23.

After hearing the testimony of the individual’s wife and the Individual’s Psychiatrist,
the DOE Psychiatrist acknowledged that his diagnosis of Alcohol Abuse, based upon
Criterion A4, was “weak” and promptly withdrew the diagnosis at the hearing.  Tr. at
83, 85.  I therefore find that the individual does not have a mental condition which
causes or may cause a defect in his judgment and reliability, and accordingly, that the
individual has fully mitigated the concerns of DOE Security under Criterion H.
However, the withdrawal by the DOE Psychiatrist of his Alcohol Abuse diagnosis does
not mitigate all of the security concerns associated with the individual’s use of alcohol.
As set forth below, the DOE Psychiatrist maintained his opinion that the individual
is a user of alcohol habitually to excess and is without adequate evidence of
reformation.

(b) Criterion J, Use of Alcohol Habitually to Excess

The DOE Psychiatrist opined during his testimony that while the individual does not
suffer from Alcohol Abuse, the individual was an abuser of alcohol habitually to excess
during the year preceding their interview.  While the information relied upon by the
DOE Psychiatrist in making this assessment is somewhat convoluted, see Tr. at 87-88,
the DOE Psychiatrist ultimately summarized that his determination was based upon
information that the individual had become intoxicated approximately six times during
the preceding year and admitted to having had six hangovers.  Tr. at 96.  “Intoxication”
was apparently based upon the definition given by the individual during their
interview as the point where he would legally be unable to drive, .08 in the State
concerned.  See DOE Exh. 5 at 24; Tr. at 209.  

The DOE Psychiatrist conceded that “use of alcohol habitually to excess” is “not a
medical diagnosis” requiring formal treatment.  Tr. at 85-86.  The DOE Psychiatrist
further acknowledged that the individual had substantially reduced his drinking
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3/ The Individual’s Psychiatrist determined that the individual had become intoxicated four
times during the year preceding his evaluation by the DOE Psychiatrist based upon a
response given by the individual to the DOE Psychiatrist that he consumed five drinks in 1½
hours three to four times over that period.  See DOE Exh. 5 at 25.  However, the DOE
Psychiatrist extrapolated that the individual had become intoxicated approximately six times
during the year, using other information provided by the individual.  Tr. at 96.

4/ In addition, I am not bound as Hearing Officer to adhere to the DOE Psychiatrist’s singular
(continued...)

subsequent to their interview, had been completely abstinent for three months prior
to the hearing, and now had substantial religious and family supports in place.  Tr. at
94, 100.  Notwithstanding, the DOE Psychiatrist expressed his opinion that the
individual required a minimum of one year of abstinence to demonstrate adequate
evidence of reformation and a low probability of relapse.  Tr. at 99-100.  In this regard,
the DOE Psychiatrist stated that “my concept of low is that the probability of relapse
in the next five years is ten percent or less, that’s how I define low, because the DOE
doesn’t define it, but at least that’s how I define it.”  Tr. at 94.

Again, the Individual’s Psychiatrist expressed a contrary view.  In his report, the
Individual’s Psychiatrist similarly noted that “drinking habitually to excess” is not a
medical term and is difficult to define.  Ind. Exh. 1 at 4.  The Individual’s Psychiatrist
expressed the opinion, however, that “[r]egarding drinking to excess, I cannot say that
[the individual] does that either.  Certainly he has binge drank in the past 2 years,
which is a risk factor for problem drinking, but without a definition of habitually to
excess I cannot say that 4 times a year where his blood alcohol may have been over the
legal limit for intoxication for driving is habitually to excess.”  Id. at 5.3/  The
Individual’s Psychiatrist affirmed his opinion at the hearing that the individual is not
a user of alcohol habitually to excess, Tr. at 56, and while the individual drank
excessively during his college years and prior to getting married in 2001, “the
probability of [the individual] returning to that is quite low. . . . very low at this point.”
Tr. at 94.  The Individual’s Psychiatrist based this opinion upon how the individual has
matured since his college years and has responded to “the natural feedback he gets in
the world, his involvement in his activities, his religious activities, church activities
and family responsibilities.”  Tr. at 98-99.

I have considered the conflicting expert testimony presented on this matter.  Unlike
a medical diagnosis of Alcohol Abuse or Alcohol Dependence, I need not defer to the
opinion of the DOE Psychiatrist that an individual is an unacceptable security risk as
an unreformed abuser of alcohol habitually excess, particularly where, as here, another
psychiatrist has offered different conclusions based upon more compelling evidence.
See, e.g., Personnel Security Hearing, Case No. VSO-0537 (September 10, 2003);
Personnel Security Hearing, Case No. TSO-0236 (December 22, 2005).4/  In the present
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4/ (...continued)
judgment in this case that a less than 10 percent probability of relapse is required in order
to establish eligibility for a security clearance.  See Personnel Security Hearing, Case No.
TSO-0273 (January 10, 2006) at 16.

case, I find that the record amply supports a finding that the individual is not now, and
has not been in recent years, a user of alcohol habitually to excess, and that there is
minimal likelihood that the individual will return to problematic drinking in the
future.

The individual was very convincing in his testimony that his dismissal from the
department store in 2000 marked a turning point of his life.  The individual was open
and forthright in admitting that “during my college years, I was very naive, I was very
immature and made a lot of poor decisions,” but the individual asserts that now he is
“a completely different person.”  Tr. at 155.  The individual testified that immediately
following his termination from the department store, he met with a family friend
(Family Friend) who is a church leader and close friend of the individual’s parents.  Tr.
at 156.  The individual established an “accountability relationship” with the Family
Friend whereby the individual confessed all of his illicit behavior in the past, and
committed to living a life consistent with their religious beliefs.  Id.  The individual
further testified that since marrying in 2001, his wife “has been a strong influence in
my life to continue this transformation.”  Tr. at 158.  

Regarding his use of alcohol, the individual testified that he may have somewhat
inflated his use of alcohol in recent years to the DOE Psychiatrist, in order to be
completely honest.  Tr. at 159.  The individual does not believe that he ever drank
habitually to excess or had a drinking problem during the time period cited by the DOE
Psychiatrist.  Tr. at 159-60.  The last incident during which the individual recalls that
he became intoxicated was in August 2004, during a trip to Las Vegas when he
consumed five beers in two hours.  Tr. at 183; see DOE Exh. 3 at 6; Ind. Exh. 1 at 4.
The individual stated that he made the decision to further reduce his drinking
following his psychiatric interview in February 2005, and to stop drinking altogether
in July 2005.  Tr. at 161, 178-79.  According to the individual, his decision to quit
drinking was a decision arrived at with his wife following a trip to visit some old
friends who drank excessively: “When I . . . observed my friends drinking, I came to my
wife and said, ‘I’m done.’  She said, ‘Great, I’ll support you.’”  Tr. at 178.

The individual’s account was corroborated by other testimony presented at the hearing.
The Family Friend confirmed the individual’s testimony regarding their “accountability
relationship” that they established in 2000 and remains to this day.  Tr. at 33-34.   The
Family Friend explained how the individual has now become a youth leader in his
church, and that he sees the individual on a weekly basis working together as youth
leaders.  Tr. at 49-50.  According to the Family Friend, the individual 
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has proven that he is a responsible leader and has displayed behavior consistent with
their religious beliefs to the youth group he leads.  Tr. at 35.  Over the period of their
close relationship, the Family Friend has seen no indication that the individual has a
drinking problem or returned to using illegal drugs.  Tr. at 33-35. The individual
confided in the Family Friend concerning his decision to stop drinking.  Tr. at 36.  The
Family Friend believes the individual is honest, reliable and trustworthy, and is
convinced that the individual would tell him if he resumed drinking.  Tr. at 36-37.

The individual’s wife also appeared honest and forthright during her testimony.  The
individual’s wife acknowledged that she has seen the individual consume alcohol a
number of times during their marriage, but not more than two or three drinks on any
one occasion.  Tr. at 124.  The individual’s wife testified that the individual’s drinking
has never caused a difficulty in their marriage, and that she has seen no indication of
the individual drinking habitually to excess or having a drinking problem.  Tr. at 120,
122-23.  The individual’s wife drinks very little, and was completely supportive of the
individual’s decision to stop drinking in July 2005 following the visit to his friends,
particularly since she had become pregnant with their first child.  Tr. at 129.  The
individual’s wife confirmed that she has not seen the individual consume any alcohol
since that time.  Tr. at 124.

Finally, the individual’s mother was equally persuasive in describing how the
individual has matured since his college years and become a responsible church leader,
and a devoted husband and expectant father.  Tr. at 134-37.  According to the
individual’s mother, the individual became “a different person and wanted to make
different choices.”  Tr. at 137.  The individual’s mother has a close relationship with
both the individual and his wife, and confirmed that the individual’s wife has never
complained to her about the individual’s drinking.  Tr. at 141-42.  The individual’s
mother also has a close relationship with the Family Friend, and believes that the
individual has “accountability structures” in place to ensure that he will not return to
using illegal drugs or excessive use of alcohol.  Tr. at 142.  The individual’s mother, and
friends who testified or submitted an affidavit, corroborated that they have not seen
the individual drink excessively in recent years.  Tr. at 15-17, 138-39; Ind. Exh. 10.

Based upon the weight of the evidence and testimony presented in this case, I have
concluded that the individual has adequately mitigated the concerns of DOE Security
under Criterion J.  Having fully considered this matter, I am drawn to the conclusion
of the Individual’s Psychiatrist that while there may have been isolated incidents of
binge drinking by the individual, ending in August 2004, the record does not support
a finding that the individual was “a user of alcohol habitually to excess” in recent
years.  Moreover, I find that the individual has matured substantially since his college
years when he admittedly abused alcohol, and now has a stable lifestyle with family,
social and religious structures in place that provide a safeguard against the individual
returning to any form of problematic drinking.
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5/ Although the individual initially made the commitment to stop using illegal drugs in 2000,
the individual admitted to the DOE Psychiatrist that he had one final incident of smoking
marijuana in 2001, prior to getting married.  DOE Exh. 5 at 23.

6/ The DOE Psychiatrist and the Individual’s Psychiatrist concur that the individual is
rehabilitated from his past use of illegal drugs.  See DOE Exh. 5 at 33; Ind. Exh 1 at 4. 
DOE Security, accordingly, did not raise security concerns in the Notification Letter under
10 C.F.R. § 710.8(k), relating to the individual’s past use of illegal drugs and other
controlled substances.

B.  Criterion L, Unusual Conduct

Under Criterion L, the Notification Letter cites the individual’s excessive use of illegal
drugs ending in 2001,5/ and the two incidents of theft described in the factual summary.
According to the Notification Letter, these matters raise serious questions about the
individual’s honesty, reliability and trustworthiness.6/  Again, however, I am persuaded
that the individual has overcome the associated security concerns.  For the reasons
discussed in the preceding section of this Decision, I find that the individual has
become a more responsible person, and is now firmly committed to his family
responsibilities and religious and moral convictions.  The individual has dealt openly
and honestly with his past illicit behavior, and I believe the individual now can be
trusted to act in a manner consistent with the best interests of national security.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h), (j) and (l) in suspending the individual's access authorization.  For the
reasons I have described above, I find that the individual has sufficiently mitigated the
associated security concerns.  I therefore find that granting the individual an access
authorization would not endanger the common defense and security and would be
consistent with the national interest.  Accordingly, I find that the individual should be
granted an access authorization. The Manager of the DOE Operations Office or the
Office of Security may seek review of this Decision by an Appeal Panel under the
regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: February 6, 2006



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
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Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: August 4, 2005

Case Number: TSO-0279

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual should be granted access authorization.  As discussed
below, I find that access authorization should be granted in this
case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the notification letter included a
statement of the derogatory information causing the security
concern.  

The security concern cited in the letter involves the individual’s
excessive use of alcohol.  According to the letter, a DOE
consultant psychiatrist diagnosed the individual as an abuser of
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse. 

alcohol.  In his written report to the DOE, the DOE consultant
psychiatrist indicated that in order to demonstrate adequate
evidence of rehabilitation or reformation from this condition the
individual would need outpatient treatment of “moderate
intensity,. . . such as Alcoholics Anonymous a few times per week,
perhaps with individual counseling as well, and should include
maintenance of sobriety (abstinence from alcohol).  Duration of
such treatment should be for at least a year to provide adequate
evidence of rehabilitation and reformation.”  The notification
letter also pointed out eight alcohol-related incidents involving
the individual and domestic violence or driving while intoxicated
that took place during the period 1972 through 1997.  According to
the notification letter, this constitutes derogatory information
under 10 C.F.R. § 710.8(j)(hereinafter Criterion J). 2  

The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer, in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of an AA companion, a friend, his brother-
in-law, his wife and his son.  The DOE counsel presented the
testimony of the DOE consultant psychiatrist.

II.  Hearing Testimony

A.  The Individual

The individual readily admits that he is an alcoholic.  He testified
that he stopped drinking on new year’s eve of 2004-2005, about
eleven months prior to the hearing.  He began attending AA daily on
July 8, 2005.  He testified that he is committed to working on the
AA 12-step program and has had an AA sponsor for three months.  He
intends to continue participating in AA.  He also attended an
intensive outpatient program (IOP) beginning in September 2005.
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This eight-week program involved three two-hour counseling sessions
per week  plus one hour of home work.  He has signed up to attend
a relapse prevention program.  He believes that his triggers for
alcohol use are stress, arguments and anger.  Through the IOP
counseling and AA, he has learned to manage these triggers.  He
believes that his new coping skills will help him maintain
abstinence.  He has a strong support system, which includes his AA
sponsor.  He believes that this will help him cope in the event that
he perceives a relapse trigger that he is unable to control on his
own.  One key to his strong desire to maintain an alcohol-free
lifestyle is his concern for his health.  During the period when he
was using alcohol, he had elevated liver enzymes, indicating some
liver impairment.  In this regard, the individual noted that his own
father had died at the age of 51 of cirrhosis of the liver brought
on by excessive use of alcohol.  Another motivating factor in his
desire to remain alcohol free is his improved relationship with his
wife.  Tr. at 83-112.  

B.  AA Companion

The individual’s AA companion testified that the individual has been
attending AA meetings for approximately six months, and she sees the
individual at AA meetings almost daily.  She indicated that the
individual attends several different types of meetings, is sincere
and committed to the program and participates extensively.  She was
convinced that he has remained sober during the time that she has
known him.  One reason that she gave for this belief was that, in
her six years of experience with AA, participants who resume using
alcohol cease coming to meetings.  Tr. at 18-25.

C.  Individual’s Wife

The wife testified that over the past several years, there has been
a gradual decline in the individual’s use of alcohol, with a more
dramatic decline since April 2004.  The wife stated that the
individual has not used alcohol since new year’s eve of 2004-2005,
and that this sobriety has been part of an overall commitment to a
healthier life style.  She indicated that as a result of this
change, their  relationship has been more stable and positive.  She
stated that she would be aware if he returned to alcohol use because
they are together most of the time when the individual is not at
work.  She confirmed that he regularly attends AA meetings and that
he enjoys participating in the organization.  She further confirmed
that beginning in September 2005, the individual attended an eight-
week intensive outpatient program for alcohol use.  She testified
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that if the individual ever indicated to her that he was tempted to
use alcohol, she would tell him to call his sponsor immediately. 

D.  Individual’s Son

The son testified that his father’s last drink of alcohol came on
new year’s eve of 2004-2005.  The son stated that since that time,
he has seen his father at a number of events at which alcohol was
served, especially at family gatherings for birthday parties and
holidays.  He also visits his father about once a week.  He
confirmed that his father has not used alcohol in 2005.   He also
stated that his father had been reducing his consumption of alcohol
for a number of years and has been trying to set an example for
alcohol-free family gatherings.  He believed that an important
reason for his father’s abstinence from alcohol was due to health
concerns, citing the fact that the individual’s own father had
passed away at an early age.  

E.  Friend 

This witness stated that he has known the individual for about 20
years.  He indicated that he was recently elected to a political
office in the city where he and the individual reside, and that the
individual participated in his political campaign.  The witness
stated that during his campaign and at his victory party, which took
place during 2005, there were receptions at which alcohol was
served. He stated that he did not see the individual use alcohol
during those times. Tr. at 27-28 

F.  Brother-in-Law

The individual’s brother-in-law stated that he has known the
individual since 1975.  He sees the individual about once a month,
and confirmed that he did not see the individual use alcohol in the
year 2005.  Tr. at 35-41.  

G.  The DOE Consultant Psychiatrist

After listening to the testimony of all the above witnesses, the DOE
consultant psychiatrist was convinced that the individual had
maintained abstinence for the period since January 1, 2005, and had
also participated in AA and the IOP program.  He was persuaded that
the individual is very serious about both his commitment to
abstinence and the AA program.  The consultant psychiatrist noted
in particular the individual’s concern about his health and the fact
that the individual’s own father died of cirrhosis of the liver as
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important motivations for the individual to abstain from alcohol.
Overall, the consultant psychiatrist believed that the individual
had a low probability of relapse.  The consultant psychiatrist
testified that even though he had originally recommended that the
individual demonstrate 12 months of abstinence and treatment, he
believed that the individual’s 11 months of abstinence at the time
of the hearing, along with the AA and IOP participation, were
sufficient to demonstrate adequate evidence of rehabilitation.  Tr.
at 115-123.  

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (“the clearly consistent with the
interests of the national security test” for the granting of
security clearances indicates “that security-clearance
determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  
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IV.  Analysis

The issue in this case is whether the individual has mitigated the
Criterion J security concern, by demonstrating that he is reformed
and/or rehabilitated from his alcohol abuse.  As discussed below,
I find that the individual has resolved the concern. 

I believe that, as he contends, the individual has abstained from
alcohol since new year’s eve 2004-2005.  The AA companion testified
convincingly in this regard, as did the individual’s wife and son.
These witnesses see him most frequently and are in a good position
to give reliable testimony on this matter.  Further, the witnesses
who see him somewhat less frequently also corroborated the
individual’s testimony that he has been abstinent in the year 2005.

I am also convinced that the individual has attended AA daily since
July 2005.  In addition to his convincing testimony on this point
and that of the AA companion, the individual submitted records
showing his attendance at 150 AA meetings during the period July
through November 2005.  Individual’s Hearing Exhibit A.  The
individual also documented his successful completion of the IOP in
November 2005.  Individual’s Hearing Exhibit 3.  Finally, based on
the testimony at the hearing, the DOE consultant psychiatrist
testified that the individual was rehabilitated from alcohol abuse.
Given this very positive showing, I find that the individual has
demonstrated rehabilitation from alcohol abuse.  

I am also convinced that there is a good prognosis for this
individual.  He now has the tools, including a strong support
system, to cope with future stress that heretofore might have caused
him to turn to alcohol.  Moreover, the individual has a strong
motivation to stay sober: he is deeply committed to his wife and
family.  I believe that he fully understands the hardship that
resuming alcohol use would impose on them.  Finally, the individual
indicated that maintaining good health is a particularly important
reason for his continued abstinence.   This was very convincing
testimony.  I believe that he is keenly aware that any alcohol use
in the future could have serious adverse effects on his health, and
that he is committed to a healthy lifestyle.  I am persuaded that
the individual’s health concerns will motivate him to abstain from
alcohol use.   

V.  CONCLUSION

As the foregoing indicates, the individual has resolved the
Criterion J security concern cited in the Notification Letter.  It
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is therefore my decision that the individual should be granted
access authorization.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: January 24, 2006



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be referred to
variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

April 12, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: August 9, 2005

Case Number: TSO-0280

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the
individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.”  1/ A Department of Energy (DOE) Operations Office suspended the individual’s access
authorization under the provisions of Part 710.  As discussed below, after carefully considering the record
before me in light of the relevant regulations, I have determined that the individual’s access authorization
should not be restored.

I.  Background                          

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with the DOE, DOE contractors, agents, DOE access permittees, and other
persons designated by the Secretary of Energy for access to classified matter or special nuclear material.
Part 710 generally provides that “[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).

The individual has been employed by a DOE contractor in a position that requires him to maintain an
access authorization.  In 2004, the DOE received derogatory information about the individual that created
a substantial doubt regarding his eligibility.  Based on this derogatory information, the DOE conducted
a Personnel Security Interview (PSI) with the individual on January 28, 2005.  As a result of that
interview, DOE referred the individual to a psychiatrist (DOE consultant-psychiatrist) for a 
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2/ According to evidence in the record, the individual was informed by a security guard at work that
his wife was not being honest with him about her whereabouts.  The individual subsequently contacted his
wife by phone and went home to talk with her.  At this point an argument or altercation ensued between them.
The individual was subsequently arrested and charged with family abuse.  Two protective orders were issued
at the request of his wife, but were later terminated. 

psychiatric evaluation.  The DOE consultant-psychiatrist examined the individual, and memorialized his
findings in a report dated April 27, 2005 (Psychiatric Report or DOE Exhibit 4).  In the Psychiatric Report,
the DOE consultant-psychiatrist opined that the individual has a mental condition which causes or may
cause a significant defect in his judgment or reliability.  Since information creating doubt as to the
individual’s eligibility for a security clearance remained unresolved after the psychiatric evaluation, the
DOE suspended the individual’s security clearance and the local DOE security office (DOE Security)
initiated formal administrative review proceedings.

The DOE then issued a Notification Letter to the individual which identified the derogatory information
that cast doubt on his continued eligibility for access authorization.  The Notification Letter alleges that
the individual has an illness or mental condition which in the opinion of a psychiatrist causes, or may
cause, a significant defect in judgment and reliability of the individual.  10 C.F.R. § 710.8(h) (Criterion
H). In a letter received by the DOE Office of Hearings and Appeals (OHA) on August 9, 2005, the
individual exercised his right under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).
On August 31, 2005, I was appointed as Hearing Officer in this case.  After conferring with the individual
and the appointed DOE Counsel, 10 C.F.R. § 710.24, I  established a hearing date.  

At the hearing, the DOE Counsel called a DOE Personnel Security Specialist, the DOE consultant-
psychiatrist, and a clinical psychologist.  Apart from testifying on his own behalf, the individual called six
character witnesses, including a former supervisor.  The transcript taken at the hearing will be hereinafter
cited as “Tr.”  Various documents submitted by the DOE Counsel will be cited as “DOE Exh.” and those
submitted by the individual as “Ind. Exh.”  

II.  Summary of Findings

In August 2004, the individual voluntarily reported to the local site office that he had been charged with
family abuse based on an altercation with his wife.   2/  Subsequently, the individual’s employer placed
him on “access denial” status and the individual was advised that his access authorization was being
suspended until a fitness for duty evaluation could be conducted for him.  In September 2004, a clinical
psychologist conducted a fitness for duty evaluation of the individual at the employer’s request.  In his
September 17, 2004 report, the clinical psychologist opined that the individual suffers from a Delusional
Disorder, Persecutory Type, overlaying a Mixed Personality Disorder with Narcissistic and Paranoid
features.  DOE Exh. 1 at 4.  Based on his evaluation of the individual, which included some clinical
testing, the clinical psychologist concluded that the individual “is at significantly increased risk of
symptomatic behavior, likely involving frank paranoid perceptions, distorted reasoning, misjudgments of
others, and quite possibly aggressive or assaultive actions.”  
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3/ The attending physician did not have a long-standing relationship with the individual.  He evaluated
him based on a one-and-one-half-hour visit as did the clinical psychologist and the DOE consultant-
psychiatrist.

4/ During the course of the January 28, 2005 PSI, the Personnel Security Specialist discussed various
issues with the individual, including the following: (1) the individual’s “access denial” status which was
initiated by his employer resulting in a three-day suspension without pay; (2) a disciplinary report issued by
his employer in 2001 because the individual had failed to be respectful and tolerant of co-workers and a
representative of management; (3) the individual’s referral to the Employee Assistance Program (EAP) and
his discussions with an EAP counselor regarding his belief that he was being harassed by certain individuals;
and (4) more details concerning the August 2004 incident between the individual and his wife.  Id. at 28.

Id.  Although not necessarily at imminent risk of dangerous behavior, he concluded that the individual is
likely to remain at chronic and situationally-elevated risk in the current work environment unless treated.
Id.  The clinical psychologist further recommended that the individual be placed on medical leave from
his work duties, pending immediate psychiatric consultation and likely treatment with prescribed
neuroleptic medication.  Id.  In addition, the clinical psychologist opined that the individual would benefit
from supportive individual counseling to assist him in managing his reactions to his current marital
conflict and the disruption of his work duties.  Id.     

In addition to the fitness for duty evaluation, the individual’s employer referred him to his attending
physician, a psychiatrist, who was asked to address the following areas in regard to the individual’s current
medical condition: (1) diagnosis; (2) prognosis; (3) treatment; (4) follow-up treatment, and (5) statement
addressing the individual’s reliability, judgment and ability to resume his normal duties.    3/  DOE Exh.
2.  The attending physician diagnosed the individual with Partner Relational Problem.  He further stated
that the individual’s prognosis was good and recommended marital therapy, referring him to a marriage
counselor.  Finally, the attending physician stated that the individual “exhibited no information or
symptoms indicative of mental illness.”  Id.    
                                                                         
On January 28, 2005, DOE conducted a PSI with the individual to resolve these security concerns and
other issues pertaining to the individual.    4/  Due to unresolved security concerns relating to the
individual’s mental status and issues in the workplace, DOE Security referred the individual to the DOE
consultant-psychiatrist who reviewed the individual’s personnel file and performed a psychiatric interview
and evaluation of the individual.  His evaluation included a summary of psychological testing conducted
by an associate, a psychologist in his practice.  In his report issued on April 27, 2005, the DOE consultant-
psychiatrist opined that the individual met the criteria for Narcissistic Personality Disorder as set forth in
the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, TR (DSM-IV TR).  DOE Exh.
4.  He further concluded that the individual “has insufficient judgment and reliability to manage the
responsibilities of an access authorization, or security clearance.”  Id.       
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III.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996).  In this type of case, we are dealing with
a different standard designed to protect national security interests.  A hearing is “for the purpose of
affording the individual an opportunity of supporting eligibility for access authorization.”  10 C.F.R. §
710.21(b)(6).  Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization “would not endanger the common defense and security and
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard implies that
there is a strong presumption against the granting or restoring of a security clearance.  See Department of
Navy v. Egan, 484 U.S. 518 (1988) (“clearly consistent with the national interest” standard for the granting
of security clearances indicates “that security determinations should err, if they must, on the side of
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

I have thoroughly considered the record in this proceeding, including the submissions tendered in this case
and the testimony of the witnesses presented at the hearing.   In resolving the question of whether the
individual’s access authorization should be restored, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and recency of the
conduct; the voluntariness of the participation; the absence or presence of the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my determination that the individual’s access
authorization should not be restored since I cannot conclude that such restoration would not endanger the
common defense and security and would be clearly consistent with the national interest.  10 C.F.R. §
710.27(d). 

A.  Hearing Testimony

1.  The Personnel Security Specialist

DOE Security alleged in the Notification Letter that the individual has a “mental condition of a nature
which, in the opinion of a psychiatrist causes, or may cause, a significant defect in judgment or reliability.”
10 C.F.R. § 710.8 (h).  The DOE Personnel Security Specialist testified about DOE’s security concerns
in this case.  He stated that DOE’s concern is that “emotional, mental and personality disorders can cause
a significant defect in an individual’s psychological, social and occupational functioning.”  Tr. at 35.  The
DOE Personnel Security Specialist further testified that these disorders are a security concern because they
may indicate a defect in judgment, reliability or stability,” particularly once a diagnosis is made by a
credentialed medical health professional.  Id.    
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5/ In the individual’s written statement, “he [the individual] referenced what he believed to be an
organized trap put into work by my wife, the security guard and his girlfriend.  He [the individual] referenced
his wife pressuring him to quit his job, to stop going to classes.  He [the individual] indicated that he believes
that his wife was trying to cause him to lose his job and his children, to get arrested or even be killed.  He
further stated that he perceived his wife was hoping he would become so enraged at being served a protective
order that he would violate the order by going to the marital home and she would be justified in shooting or
killing him.”  Id. at 73.    The clinical psychologist stated that the general nature of these thoughts is
persecutory and paranoid.

2.  The Clinical Psychologist

The clinical psychologist testified about his September 2004 fitness for duty evaluation of the individual
and reiterated the conclusions he made in his report.  As part of his evaluation, the clinical psychologist
stated that he met with the individual for a face-to-face interview and administered two psychological tests,
a Personality Assessment Inventory (PAI) and a Sentence Completion Instrument.  He stated that his most
noteworthy finding on the PAI was that the individual’s responses to the overall test itself were markedly
defensive.  Tr. at 62.  However, the clinical psychologist explained that “defensive test-taking responses
are common in personnel selection and in any situation where an individual is referred by a third party,
. . . where they are not voluntarily presenting themselves for clinical services or assessment or treatment
services.”  Id.   Notwithstanding this finding, the clinical psychologist stated that the individual’s scores
on the clinical scales were all technically within normal limits.  He added, however, that “with that kind
of defensiveness [exhibited in the individual’s responses], the clinical profile tends to be suppressed.”  Id.
at 63.  The clinical psychologist indicated that one of the subscales measuring grandiosity was significantly
elevated, “almost to two standard deviations above the mean.” Id. at 64.  He stated that this finding
suggests “thought content marked by inflated self-esteem, expansiveness, grandiosity and overconfidence.”
Id.   The clinical psychologist testified to the following:

The general picture here is one that was fairly consistent . . . with interview findings of a
gentleman . . . perceiving other people in his workplace as working against him, conspiring
to prevent him from progressing with his plans, for example, to achieve his college degree.
He told me that he was taking classes at a local college and was trying to obtain a degree;
felt that he was kept from progressing in the workplace, being promoted and receiving
promotions and privileges that he deserved; described himself as having unusual abilities
and competencies.  For example, some of the noteworthy findings, responses to the PAI
items saying “I have many brilliant ideas,” which he endorsed as being mostly true.  

Id. at 65.  

The clinical psychologist testified that grandiosity is “probably the central defining feature of a narcissistic
personality,” and thus his finding of a highly-elevated subscale for grandiosity would support the
Narcissistic Personality Disorder diagnosis.  In addition to these test findings, he had other information
concerning the individual available for his review, including telephone contact with the human resources
department from the individual’s employer as well as a written statement that the individual submitted on
his own behalf concerning domestic matters with his wife.    5/  
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With regard to his contact with the human resources department,  the clinical psychologist stated that he
was told that the individual has “some intermittent but chronic and long-standing problems in the
workplace.”  Id. at 69.  He stated that the individual was “described as a loner, having alienated others in
the workforce by suddenly provoking them.  He was said to have ‘a chip on his shoulder mentality’ ever
since coming to work there five years ago making it difficult for others to get along with him. [The
individual] was described as having been the catalyst for problems that occurred around him several years
ago, creating a hostile work environment and encountering problems with numerous people here.”  Id. at
70.

The clinical psychologist emphasized that there was no one element that was of particular concern to him
but rather a collection of information that created the concern on which he based his clinical conclusions.
He reiterated that it was his recommendation that the individual be considered “as not psychologically fit
for duty for his current position with this company.”  Id. at 79.  The clinical psychologist further testified
that he recommended that the individual be seen by a psychiatrist for evaluation and for likely treatment
with a prescribed antipsychotic medication as well as supportive treatment such as counseling for the
individual’s situational problems, e.g., marital problems and workplace conflicts.  Id.  With respect to his
prognosis for the individual overcoming his problems, the clinical psychologist testified that the
individual’s prognosis for remission of Axis I symptoms  (paranoid disorder or delusional disorder) is fair
to good, however he testified that he would expect that a personality disorder would be significant “and
could recur at some point with the addition of further stressors.”  Id. at 80.  The clinical psychologist stated
that a complicating factor here is that the individual expresses resistance to the idea of mental health
intervention or to the idea that he has any psychological symptoms at all, thus limiting the likelihood that
he would seek and be compliant with a treatment program.  Id.

3.  The DOE Consultant-Psychiatrist

The DOE consultant-psychiatrist testified that he reviewed the individual’s file prior to the March 2005
interview.  After conducting an hour and a half clinical interview with the individual, the DOE consultant-
psychiatrist referred the individual to one of his associates, a clinical psychologist, who also evaluated the
individual, reviewed the individual’s scores on the Minnesota Multiphasic Personality Inventory Test
(MMPI-2) given by the DOE consultant-psychiatrist and administered additional psychological testing
(including a sentence completion test and projective drawings test).  The DOE consultant-psychiatrist
testified that after administering the MMPI-2, he still had some questions remaining “that were out of my
specialization of psychological evaluation of using objective measurements.  I have some training in that
area, but [his associate] has more training, so I asked him to review . . . that psychological test and other
psychological tests.”  Tr. at 240.  With regard to his associate’s report (which the DOE consultant-
psychiatrist attached to his report), the DOE consultant-psychiatrist testified that the report indicates that
the individual’s MMPI-2 results 
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6/ In his report, the DOE consultant-psychiatrist’s associate  made the following conclusions regarding
the individual’s test results:

[The individual’s ] responses on the MMPI-2 resulted in a profile that suggests he responded
in an accurate and honest fashion.  His clinical scales did not reveal any significant
elevations.  His projective testing suggests that he has a rather inflated self-esteem and
attempts to project an air of competence and confidence.  While he tries to maintain this
outward portrayal of stability, he appears to be struggling with self-doubt and insecurities.
He does not appear too secure with himself or his abilities.  He appears somewhat
emotionally inexperienced and feels threatened when conversation and issues precipitate an
emotional reaction.  He is paranoid at times and claimed that the hardest thing in his day is
“trying to understand what the big secret is.”  He is at times focused on his religious beliefs,
but these beliefs seem to evoke more fear and worry than comfort.  He seems to question
whether he is “living right.”  His children are a source of pride for him and he described
them as “intelligent” and “amazing.”  He appears to have some animosity towards his wife,
sees her as selfish and finds her choices quite puzzling.

DOE Exh. 4 - Attached Psychological Evaluation.

7/ According to the DSM-IV TR, this feature is indicated by five or more of the following criteria:

(1) has a grandiose sense of self-importance (e.g., exaggerates achievements and talents,
expects to be recognized as superior without commensurate achievements)
(2) is preoccupied with fantasies of unlimited success, power, brilliance, beauty, or ideal love
(3) believes that he or she is “special” and unique and can only be understood by, or should
associate with, other special or high-status people (or institutions)
(4) requires excessive admiration
(5) has a sense of entitlement, i.e., unreasonable expectations of especially favorable
treatment or automatic compliance with his or her expectations
(6) is interpersonally exploitative, i.e., takes advantage of others to achieve his or her own
ends
(7) lacks empathy: is unwilling to recognize or identify with the feelings and needs of others
(8) is often envious of others or believes that others are envious of him or her
(9) shows arrogant, haughty behaviors or attitudes

DSM IV TR at 714,  717.

were not elevated, but the results on the other two tests did show some indications of some problems.  Id.
  6/

The DOE consultant-psychiatrist further testified that the general definition of a personality disorder is that
it is an “enduring pattern of inner experiences and behavior that’s a marked deviation from the
expectations of the culture . . . a very pervasive pattern, tends to be inflexible and tends to be lifelong.”
Id.  at 242.  He stated that the essential feature of Narcissistic Personality Disorder included a “pervasive
pattern of grandiosity, need for admiration and lack of empathy beginning in early adulthood and present
in a variety of contexts. . . .”  Id. at 243.   7/  The DOE consultant-
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psychiatrist satisfied at least five of these criteria, and he diagnosed the individual with Narcissistic
Personality Disorder.  He stated that the fact that his associate reported that the MMPI-2 clinical scales
were not significantly elevated was not inconsistent with his diagnosis, adding that “individuals with
significant paranoia and significant narcissism do come out with normal profiles.”  Id. at 248.  He agreed
with the clinical psychologist that it is the combination of a number of factors that contribute to a diagnosis
of Narcissistic Personality Disorder.  Id. at 255.  The DOE consultant-psychiatrist reiterated that the
individual’s diagnosis is “of a significant severity” that it affects his judgment and reliability.  Id. 

4.  The Individual

At the hearing, the individual disagreed with the diagnosis of the DOE consultant-psychiatrist and that of
the clinical psychologist.  He found it difficult to understand how these experts viewed his personality
characteristics as evidence of a mental illness.  For instance, the individual questioned how his confidence
level was viewed negatively by the DOE consultant-psychiatrist.  Tr. at 256.  He suggested that perhaps
his size and body-frame make others feel uncomfortable and unable to communicate effectively with him.
Id. at 256-263.  The individual further asserts that it is his style to be direct in communicating with others,
especially at work, sometimes offending people in the process.  Id. at 264.  In response to the clinical
psychologist’s testimony, the individual questioned how he was seen as paranoid when he was
experiencing “daily harassment on the job about his career goals and intentions.”  Id. at 84.  He believes
that since 2001 he has” been falsely accused and a label placed on me just simply because of who I am .
. . and pretty much, you can’t please everybody.”  Id. at 198.  The individual also testified that his work
conflicts arose in part because co-workers were jealous of his position and his high-level Q clearance.  He
also questioned how his co-workers and supervisor knew of personal and financial information in his
background.  Tr. at 39.  With respect to his relationship with his wife, the individual stated that he is
currently separated from his wife and still attempting to finalize a divorce.  Id. at 200.  He stated that other
than discussing issues related to their children he has very limited conversation with his wife now.  

5.  Other Witnesses

The individual presented the testimony of six character witnesses, including his neighbor, co-workers,
a former supervisor and his mother.  His neighbor testified that he has known the individual for nine
years, has never observed or heard any arguments between the individual and his wife, and would
characterize the individual as an honest and dependable person.  Tr. at 48-55.  The individual’s co-
workers similarly testified that the individual is a dedicated and hard worker.   Id. at 106-107.  One co-
worker who worked in the same department as the individual stated that there was some tension between
the individual and other employees in the department after a change in supervisors.  Id. at 124.  This co-
worker also recalled that there was some tension between the individual and his 
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supervisor at the time, but never observed the individual acting in an inappropriate manner.  Id. at 25.
One of the individual’s friends, who also worked for the same employer but not in the same department,
testified that he has never observed the individual behaving in an intimidating manner.  He considered
the individual’s interactions with others to be normal.  Id. at 146-147.  The individual’s friend recalled
that the individual mentioned that some employees in his department were “out to get him,” but did not
consider the individual as “having a chip on his shoulder.”  Id. at 152-153.  

The individual’s former supervisor, who supervised the individual for approximately one year, also
testified on his behalf.  He stated that the individual was a good employee who got along fine with his
co-workers.  Id. at 134.   The supervisor further testified that he was aware of the individual’s 2004
incident with his wife, particularly that he had a summons issued to him. Id. at 139.  He stated that the
clinical psychologist called to speak to him about the individual.  Id.  at 138.  He recalled telling the
clinical psychologist that the individual was a model employee.  When asked whether the clinical
psychologist questioned if the individual was defensive with respect to some of his co-workers, the
supervisor stated that he responded, “yes” to the clinical psychologist.  Id. at 140.  However, he
explained that “I said the young man has got a situation that a lot [of] people seem to have a tendency
. . . like to pick at.  And I said, my opinion, that he did the job that was asked.  He wanted to excel and
do a good job . . . his [interracial] marital status, some people looked at as a thing to throw little curves
at, which had nothing to do with himself personally or the job.” Id. 

Finally, the individual’s mother testified about the individual’s character.  She stated that the individual
is a dependable person whom she taught to be confident and determined and to have high self-esteem.
Tr. at 159.  The individual’s mother corroborated the individual’s testimony that he was being harassed
on his job by other employees because of his high-level clearance and his career aspirations. Id. at 166,
178.  She also testified that co-workers had approached the individual concerning personal issues, i.e.
comments about his filing bankruptcy, and queried how these people could have access to information
in the individual’s personal employment file.  Id. at 189-190.  She further indicated that the individual
has never been a forceful or intimidating person, “he intimidates people just because of his size . . . size
has nothing to do with anything, and I don’t think a person should be judged on their size.”  Id. at 172.
She reiterated that the individual was not liked on the job because he was “strong, self-assured and
confident” and that the individual has been wrongly labeled with Narcissistic Personality Disorder. Id.
at 192, 197.  The individual’s mother described the individual’s wife as an insecure, controlling
individual.  She testified that shortly after the protective order was in place, she went to the individual’s
home to get him some clothes and was confronted by the individual’s wife holding a gun.  According
to the individual’s mother, “it didn’t scare me as much as it made me angry, because I was thinking if
he had gotten a deputy to go to the house with him to pick up his clothes and he had gone to that door
first, she would have shot him, and it made me angry.”  Id. at 185.             

B.  Analysis of Hearing Testimony and Other Evidence in the Record

On the basis of the report of the DOE Psychiatrist, I find that DOE Security properly invoked Criteria
H in suspending the individual’s access authorization.   It was reasonable for the DOE to conclude  that
a diagnosis of Narcissistic Personality Disorder by a trained professional meant that the 
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individual’s judgment and reliability could be impaired, which would prevent the individual from
safeguarding classified matter or special nuclear material.  A finding of derogatory information does not,
however, end the evaluation of the evidence concerning the individual’s eligibility for access
authorization.  See Personnel Security Hearing, Case No. VSO-0154, 26 DOE ¶ 82,794 (1997), aff’d,
Personnel Security Review, Case No. VSA-0154, 27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).
As stated earlier, the regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710(a). 

I must try to resolve the differences between the two mental health experts, the DOE consultant-
psychiatrist and a clinical psychologist who evaluated the individual and agree that he possesses a
personality disorder, and the attending physician who also evaluated the individual and found no
indication of a mental illness.  Hearing Officers properly give a great deal of deference to the expert
opinions of psychiatrists and other mental health professionals.  See e.g., Personnel Security Hearing
(Case No. VSO-0027), 25 DOE ¶ 82, 764 (1995).  However, it is my responsibility as Hearing Officer
to ascertain whether the factual basis underlying each diagnosis is accurate, and whether the diagnosis
provides sufficient grounds, given all the other information in the record, for the denial of a security
clearance.  See, e.g., Personnel Security Hearing, Case No.  VSO-0068, 25 DOE ¶ 82,804 (1996).  On
the basis of that evaluation, I find that the diagnosis made in the present case by the DOE consultant-
psychiatrist has a proper factual basis.  I am further persuaded by the testimony of the DOE consultant-
psychiatrist and the clinical psychologist that the individual has a mental illness that may cause a
significant defect in his judgment or reliability.

As stated earlier, the DOE consultant-psychiatrist conducted an hour and a half interview with the
individual, reviewed the clinical psychologist’s report, reviewed the individual’s PSI, and gathered
diagnostic testing data on the individual.  Based on this evaluation, the DOE consultant-psychiatrist
concluded that the individual met five of the nine criteria for Narcissistic Personality Disorder, numbers
(1), (4), (5), (7) and (9), and explained how the individual met these criteria.  For example, the DOE
consultant-psychiatrist stated that in regard to criterion (1) “I took it as a grandiose statement that he [the
individual] taught his wife how to deal with people, that there was another intelligent adult human and
he assumed that he was the teacher and she was the student.”  Tr. at 243.  With respect to criterion (9),
the DOE consultant-psychiatrist stated that the individual exhibited an arrogant, haughty attitude during
his interview with him.  Id.  at 245.  Similarly, under criterion (7), the DOE consultant-psychiatrist
explained that the individual lacks empathy and that he came to this conclusion after reading the
interviews in the individual’s file.  According to the DOE consultant-psychiatrist, the individual
contends that he’s “very open to communication, but communication essentially means that other people
will listen to him and agree with him.  If there is not agreement, it’s either seen by him as either
harassment or they’re hiding something or they’re out to do some harm to him . . . The inability to
perceive what his behavior does to another person makes it very significant in terms of the judgment and
reliability issues on the criteria.”  Id. at 244-245.  The DOE consultant-psychiatrist testified that if he
had spent even more time with the individual “I believe there would have been more [criterion met] .
. . ., but I’m confident that I have five of the nine 
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criteria.”  Id. at 243.  As stated above, the clinical psychologist also interviewed the individual,
administered and interpreted psychological testing, and reviewed pertinent information in the
individual’s file.  He concluded that the individual’s psychological evaluation revealed narcissism and
paranoia, specifically Delusional Disorder, Persecutory Type overlaying a Mixed Personality Disorder.
Based on the testimony of the DOE consultant-psychiatrist and the clinical psychologist as well as the
evidence in the record, I am convinced that the diagnosis of Narcissistic Personality Disorder is well
founded.  

I was not persuaded to the contrary by the attending physician’s diagnostic impression of the individual.
As stated earlier, the attending physician states in his notes that the individual exhibited no information
or symptoms of a mental illness, rather he diagnosed the individual with Partner Relational Problem
under the DSM-IV TR, and referred him to a marriage counselor.  DOE Exh. 2.  Unfortunately, the
attending physician did not testify at the hearing, and there was no opportunity to cross-examine him.
Furthermore, the attending physician wrote very brief notes of this evaluation but did not write a detailed
report.  Additional notes of the attending physician’s Psychiatric Diagnostic Interview Examination
submitted by the individual are also limited.  Ind. Exh. A.  For these reasons, I cannot accord the same
weight to this evidence as I give to the other two mental health experts who testified at the hearing.

It is the individual’s burden to present evidence which mitigates the security concerns of the DOE.  At
the hearing, the individual contended that the DOE consultant-psychiatrist’s diagnosis was wrong.
Although he questioned the expert opinions of both the DOE consultant-psychiatrist and the clinical
psychologist and tried to explain his marital situation and his workplace tensions, he did not offer any
expert testimony to rebut the findings of the DOE consultant-psychiatrist nor did he present a reasoned
argument as to why the diagnosis of Narcissistic Personality Disorder was wrong.  In addition, the
individual presented the testimony of six character witnesses during the hearing, all of whom testified
that he was honest, dependable and exhibited only normal behavior.  However, these lay witnesses, who
I found to be very credible, are not qualified to opine whether the individual has a mental illness.  Thus,
I find that the testimony of these witnesses is inadequate to refute the DOE consultant-psychiatrist’s
diagnosis.  I find therefore that the individual has not resolved the security concerns raised by the
diagnosis of a mental condition within the scope of Criterion H.

 IV.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(h) in
suspending the individual’s access authorization.  For the reasons I have described above, I find that the
individual has failed to mitigate the associated security concerns associated with a diagnosis of
Narcissistic Personality Disorder.   I am therefore unable to find that restoring the individual’s access
authorization would not endanger the common defense and security and would be consistent with the
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national interest.  Accordingly, I find that the individual’s access authorization should not be restored.
The individual may seek review of this Decision by an Appeal Panel under the regulations set forth at
10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: April 12, 2006         
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     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 16, 2005 
 
Case Number:   TSO-0281 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” 1 A local DOE 
Security Office (LSO) suspended the individual’s access authorization pursuant to the provisions of 
Part 710. In this Decision I will consider whether, on the basis of the testimony and other evidence 
in the record of this proceeding, the individual’s access authorization should be restored. As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the individual’s access authorization should be restored. 
 
I. Background 
 
The DOE granted the individual a security clearance in 1998 so that she could perform her job 
responsibilities for a DOE contractor.  On June 3, 2004, the individual reported to the LSO that she 
had taken an overdose of prescription medications a few days earlier and had voluntarily admitted 
herself to the mental health unit of a local hospital. Exhibit 15. This revelation prompted the LSO to 
conduct a Personnel Security Interview (PSI) with the individual to discuss the circumstances that 
lead to the individual’s hospitalization. After the PSI, the LSO referred the individual to a board-
certified psychiatrist (DOE consultant-psychiatrist) for a mental evaluation. The DOE consultant-
psychiatrist examined the individual in February 2005, and memorialized his findings in a report 
(Psychiatric Report or Exhibit 6). In the Psychiatric Report, the DOE consultant-psychiatrist opined 
that the individual suffers from Bipolar II, a mental illness which, in the opinion of the DOE 
consultant-psychiatrist, may cause a significant defect in the individual’s judgment and reliability.     
 
In June 2005, the DOE initiated formal administrative review proceedings by informing the 
individual that the agency possessed derogatory information that created substantial  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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doubt regarding her continued eligibility to hold a security clearance. In a Notification Letter that it 
sent to the individual, the DOE described this derogatory information and explained how that 
information fell within the purview of two potentially disqualifying criteria. The relevant criteria are 
set forth in the security regulations at 10 C.F.R. § 710.8, subsections f and h (Criteria F and H 
respectively).2  
 
Upon her receipt of the Notification Letter, the individual exercised her right under the Part 710 
regulations and requested an administrative review hearing. The Director of the Office of Hearings 
and Appeals (OHA) appointed me the Hearing Officer in this case.  After receiving an extension of 
time from the OHA Director to accommodate the parties’ schedules, I conducted the administrative 
hearing in this case. The first day of the hearing lasted 10 hours. I recessed the hearing after the first 
day to permit the individual 30 days to submit some medical information that was potentially 
crucial to the disposition of the case. After the individual submitted the medical documentation to 
the DOE Counsel and me, I conducted the second day of the hearing telephonically. 
 
At the two-day hearing, eight witnesses testified, some of them twice.  The DOE presented the 
testimony of one witnesses and the individual presented her own testimony and that of six other 
witnesses. In addition to the testimonial evidence, the DOE submitted 20 exhibits into the record; 
the individual tendered 14 exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, the 
standard in this proceeding places the burden on the individual because it is designed to protect 
national security interests.  This is not an easy burden for the individual to sustain. The regulatory 
standard implies that there is a presumption against granting or restoring a security clearance.  See 
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national 
interest” standard for granting security clearances indicates “that security determinations should err, 
if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. 
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that restoring 
his access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.” 10 C.F.R. § 710.27(d).  The  

                                                 
2 Criterion F pertains to information that a person has “[d]eliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a 
personnel qualifications statement, a personnel security interview, written or oral statements made in response to official 
inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or proceedings 
conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f). Criterion H concerns information that a person 
has “[a]n illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, 
causes or may cause, a significant defect in judgment and reliability.” 10 C.F.R. § 710.8(h).  
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individual is afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very broad 
range of evidence at personnel security hearings.  Even appropriate hearsay evidence may be 
admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all 
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a 
person’s access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to 
resolve any doubt as to an individual’s access authorization eligibility in favor of the national 
security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the DOE cites two potentially disqualifying criteria as bases for suspending the 
individual’s clearance, i.e., Criteria F and H.  
 
The Criterion F allegations in this case arise from conflicting information that the individual 
allegedly provided to the LSO and the DOE consultant-psychiatrist about her past illegal drug use 
that cast doubt on the individual’s veracity. From a security standpoint, false statements made by an 
individual in the course of an official inquiry regarding a determination of eligibility for DOE 
access authorization raise serious issues of honesty, reliability, and trustworthiness.  The DOE 
security program is based on trust, and when a security clearance holder breaches that trust, it is 
difficult to determine to what extent the individual can be trusted again in the future.  See 
e.g.,Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995), 25 
DOE ¶ 82,752 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 
27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000).  In 
addition, a person’s deliberate falsification raises a security concern that he or she might be 
susceptible to coercion, pressure, exploitation, or duress arising from the fear that others might learn 
of the information being concealed. See Personnel Security Hearing (Case No. VSO-0289), 27 
DOE ¶ 82,823 (1999), aff’d, 27 DOE ¶ 83,025 (2000) (affirmed by OSA, 2000).  
 
With regard to the Criterion H allegations at issue, they are based solely on the opinion of the DOE 
consultant-psychiatrist that the individual suffers from “Bipolar II Disorder, Most Recent Episode 
Depressed,” a mental illness which, according to the DOE consultant-psychiatrist causes, or may 
cause, a significant defect in the individual’s judgment or reliability.  From a security perspective, a 
mental illness or condition may cause a significant defect in a person’s psychological, social and 
occupational functioning and could raise questions about the person’s judgment, reliability and 
stability. See generally, Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline I, ¶ 27. 
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IV. Findings of Fact 3 
 

A. Overview of the Individual’s Medical History 
 

The individual has suffered from serious psychological, physical and dental problems at various 
times over the last ten years. Ex. 12, Ex. D, Tr. at 199-200. To understand the events leading up to 
the individual’s hospitalization in 2004 for a drug overdose, it is useful to recount the individual’s 
extensive medical history and the care that she has received from various medical and mental health 
providers. 
 
According to the record, a physician first prescribed Prozac for the individual in 1995 to treat her 
depression and anxiety. Ex. 12 at 1. The individual continued taking Prozac until the fall of 2001 
when, according to the record, her depressive symptoms became more intense. Id. Thereafter, the 
individual was prescribed a variety of psychotropic medications to treat her depression and possible 
other mental health issues by her primary care physician and three psychiatrists.  
 
With regard to medical problems, the individual has undergone at least five surgeries to address 
gynecological problems between 1997 and 2001. Ex. 12, Ex. K at 2.  She also has suffered from 
migraines and asthma and currently takes prescription medications to address both these medical 
conditions. Ex. 12. The asthma is sufficiently serious that the individual has been hospitalized for 
this condition. Ex. K at 3. Finally, the individual has undergone multiple biopsies since 2003 in an 
effort to determine the nature of a systemic infection from which she continues to suffer. Ex. K at 2. 
In December 2005, the individual was diagnosed with Common Variable Immunodeficiency 
Disease, an immune system disorder. Id. at 200. 
 
As for her dental difficulties, within the last two years the individual has undergone 11 surgeries for 
unremitting jaw pain and antibiotic-resistant infections. Tr. at 199.  
 
According to the record, the individual is currently taking a medication regime which consists of 
Fluoxetine, Risperdal, Cenestin, Ambien, Levaquin, Topamax and Oxycodone. Ex. K at 3 and Ex. 
N.  In addition, the individual has a prescription for the steroid, prednisone, which she is to take on 
an “as needed” basis for her asthma. Tr.at 464.  During the period October 1, 2003 to October 28, 
2005, the individual filled 187 prescriptions.  See Exhibits G and H. 
 
B. Mental Health Care 
 
In addition to receiving medical care consistently from her primary care physician, the individual 
has been evaluated or treated by one social worker, three psychiatrists, and one Ph.D. psychologist 
in the last five years.  
 

                                                 
3 The hearing transcript in this case will be cited in this Decision as “Tr.” and the Exhibits will be cited as “Ex.” 
together with  their corresponding numeric or alphabetic designation. 
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In September 2001, the month following the dissolution of the individual’s four-year marriage, the 
individual consulted a social worker. Ex. 13. In February 2002, the social worker referred the 
individual to Psychiatrist #1. Ex. 11. The social worker provided counseling to the individual for 
three years, i.e., from September 2001 until October 2004. Ex. 13. The counseling focused on the 
individual’s “relationship issues” and on her depression. Id. The social worker originally diagnosed 
the individual as suffering from Adjustment Disorder with Mixed Anxiety and Depressed Mood. Id. 
In 2004, the social worker changed the individual’s diagnosis to Depressive Disorder, Not 
Otherwise Specified (NOS).  
 
Psychiatrist #1 diagnosed the individual as suffering from Bipolar II in February 2002. Ex. 11.  He 
treated the individual from February 2002 to December 2002, and from June 2003 until at least the 
fall of 2004. Id.  
 
In January 2003, the individual sought a second opinion from Psychiatrist #2. Ex. 12. Psychiatrist 
#2 originally diagnosed the individual as suffering from Bipolar II, a diagnosis which he changed 
on June 20, 2003 to “Depressive Disorder, Recurrent” after the individual told him that the initial 
information she had provided to him was inaccurate. Id. at 13. Id. According to Psychiatrist #2’s 
notes, the interaction of two drugs, Paxil and Tegretol, not a bipolar disorder, caused the individual 
to experience symptoms which mimicked a manic episode. Id. Psychiatrist #2 provided 
pharmacologic management for the individual from January 2003 until October 2003 while the 
social worker continued to provide therapy to the individual. Id. 
 
In June 2005, the individual consulted with Psychiatrist #3. Tr. at 117.  Psychiatrist #3 has treated 
the individual continuously since June 2005 for depression. Id. at 119.  In Psychiatrist #3’s opinion, 
the individual does not suffer from Bipolar II. Id. at 120.  
 
On October 20, 2005, a Ph.D. psychologist evaluated the individual and administered a series of 
neuropsychological tests to her at the request of the individual’s attorney in this proceeding. Ex. K, 
Tr. at 274. The Ph.D. psychologist diagnosed the individual as suffering from Major Depressive 
Disorder Recurrent in Partial Remission. Ex. K at 8. 
 
C. June 1, 2004 Hospitalization and Events Surrounding that Event 
 
During the last week of May 2004, the individual was experiencing extreme pain due to recurring 
dental problems and was suffering from major depression.  Tr. at 14, 19.  In an alleged effort to 
alleviate her pain, the individual took excessive quantities of pain pills, sleeping pills and anxiety 
pills.4 Id. at 13. The individual’s boyfriend at the time (now her current husband) became alarmed 
and took the individual to the emergency room. Ex. 14. From the emergency room, the individual 
was admitted to the Behavioral Health Services of the hospital. Id.  The diagnosis provided by the 
hospital physicians upon admission and discharge was the same: Major Depressive Disorder. Id.  
Upon discharge, the  

                                                 
4   The individual told the Personnel Security Specialist that she took between 10 and 30 pills over a three day period 
prior to her hospitalization. Ex. 8 at 17. 
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individual was instructed to follow up with Psychiatrist #1 for medication management and with the 
social worker for counseling. Id. 
 
V.              Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of 
the individual’s eligibility for access authorization, I have been guided by the applicable factors 
prescribed in 10 C.F.R. § 710.7(c).5  After due deliberation, I have determined that the individual’s 
access authorization should be restored.  I find that such a grant would not endanger the common 
defense and security and would be clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed below. 
 

A. Criterion  F 
 
In the Notification Letter, the LSO alleges that the individual provided conflicting information 
about her past illegal drug use. Specifically, the LSO states that in 1998 the individual signed and 
dated a LOI in which she admitted to having used marijuana and cocaine at different times in the 
1980s.  However, the LSO pointed out that in both the 2004 PSI and the 2005 psychiatric evaluation 
with the DOE consultant-psychiatrist, the individual admitted to using LSD while she was in junior 
high school.  At the hearing, the individual testified that she never voluntarily ingested LSD. Tr. at 
194.  She explained that when she was in 7th grade, someone slipped LSD into a beverage that she 
was drinking.  Id.  She testified credibly that when she checked the list of drugs on the 1998 LOI 
that she had used, experimented, or tried, she did not consider the LSD that had been slipped into 
her drink without her knowledge or consent as a drug that she had voluntarily used, experimented or 
tried.  Id. at 195. After carefully considering the record in this case and evaluating the individual’s 
demeanor at the hearing, I have decided that the individual did not reveal her involuntary use of 
LSD in the 1998 LOI because of an honest misunderstanding on her part. Therefore, I find that the 
individual has mitigated the security concerns connected with her failure to disclose her LSD 
experience in junior high school to the LSO in 1998.  
 
The LSO is also concerned that the individual revealed on two occasions that she had used cocaine, 
i.e., on her LOI in 1998 and during her 2004 PSI, but denied using cocaine during her psychiatric 
evaluation with the DOE consultant-psychiatrist in 2005.  At the hearing, the individual testified 
that she had in fact admitted to the DOE consultant-psychiatrist that she had used cocaine. Tr. at 
211. From the evidence before me, I am unable to determine whether the individual failed to 
disclose her cocaine use to the DOE consultant-psychiatrist or whether the DOE consultant-
psychiatrist attributed an incorrect  

                                                 
5   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances surrounding 
his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age and maturity at 
the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes, the motivation for his conduct, the potential for pressure, coercion, exploitation, 
or duress, the likelihood of continuation or recurrence, and other relevant and material factors. 



 7

response to the individual. 6  It makes little sense, however, that the individual would willingly 
reveal to the LSO in writing in 1998 and to the Personnel Security Specialist during the 2004 PSI 
that that she had used cocaine in the 1980s yet she would deliberately lie to the DOE consultant-
psychiatrist about having used cocaine. Whatever the explanation for this seeming inconsistency in 
the record, it seems clear to me that the individual never tried to hide her past cocaine use from the 
DOE at any time.  Therefore, I find that the individual has mitigated the security concerns 
associated with her alleged failure to tell the DOE consultant-psychiatrist about her past cocaine 
usage. 

 
B. Criterion H 

 
It is undisputed that the individual suffers from a Major Depressive Disorder.  The DOE consultant-
psychiatrist, Psychiatrist #2, Psychiatrist #3, the Ph.D. psychologist and the social worker are all in 
accord with this diagnosis. All the aforementioned mental health professionals are also in accord 
that the individual (1) has insight into her Major Depressive Disorder, (2) has been compliant with 
all the mental health professionals who have treated her, (3) has always taken her prescribed 
medications, and (4) has always acted responsibly regarding her treatment and counseling. For these 
reasons, all the mental health experts, including the DOE consultant-psychiatrist, have opined that 
the individual’s Major Depressive Disorder is not an illness which is currently causing or may cause 
a significant defect in the individual’s judgment and reliability.  
 
The issue before me in this case is whether the individual suffers from Bipolar II.  Psychiatrist #1 
and the DOE consultant-psychiatrist diagnosed the individual as suffering from Bipolar II in 2005. 
Exhibits 17 and 11.  Psychiatrist #2 changed his diagnosis from Bipolar II to Depressive Disorder, 
Recurrent in 2003.  The Ph.D. psychologist diagnosed the individual as suffering only from Major 
Depressive Disorder Recurrent in Partial Remission in 2005. Ex. K.  Psychiatrist #3, the 
individual’s current treating psychiatrist, disagrees that the individual suffers from Bipolar II. Id. at 
120. As noted above, he concluded that the individual only suffers from a Major Depressive 
Disorder. 
 
In order for a person to be diagnosed with Bipolar II under the Diagnostic and Statistical Manual of 
Mental Disorders, 4th Edition Text Revision, (DSM-IV-TR), the person must, among other things, 
(1) currently experience, or have a history of one or more Major Depressive Episodes, and (2) 
currently experience, or have a history of at least one  

                                                 
6  At the hearing the individual pointed out what she perceived to be multiple errors in the Psychiatric Report in addition 
to the one with regard to her negative response to the question about prior cocaine usage. See Tr. at 224-248.  
Specifically, regarding some matters in the Psychiatric Report, the individual claimed that the DOE consultant-
psychiatrist erroneously attributed a response to her. With respect to other matters in the Psychiatric Report, the 
individual claimed that the DOE consultant-psychiatrist never asked her some of the questions that are set forth in the 
document.  As for other matters in the Psychiatric Report, the individual claimed that the DOE consultant-psychiatrist 
misquoted her or provided incorrect details on a matter.  From my perspective, I found it inconceivable that a board-
certified psychiatrist would make the number of errors alleged by the individual.  It troubles me in this case that the 
individual has a documented history of disputing the accuracy of medical records or reports prepared by mental health 
professionals (e.g. Psychiatrist #1, Psychiatrist #2, the DOE consultant-psychiatrist) who provided negative information 
about her or who provide a diagnosis that she does not like. Despite my concerns about this matter,  I am not convinced 
that the individual deliberately lied to the DOE consultant-psychiatrist about her past cocaine use. 
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Hypomanic Episode.7 Since the individual has had a history of Major Depressive Episodes, the 
pivotal issue at hand is whether the individual has experienced at least one Hypomanic Episode. 
 
Prior to and at the hearing, there was much dispute on this matter. The DOE consultant-psychiatrist 
provided an extensive discussion in his Psychiatric Report and at the hearing of the specific 
incidents in the individual’s life that he deemed to come within the ambit of a Hypomanic Episode.  
See Ex. 6 at footnotes 26-28, 77, 79-92, 95, 103-107, 138, 141, 145-147, 149-150, 153, 156-160, 
163-164; Tr. 50-87.  Most, if not all, of the incidents cited by the DOE consultant-psychiatrist 
allegedly occurred in the November to December 2002 time frame. Psychiatrist #3 disputed that the 
examples of alleged Hypomanic Episodes can be properly characterized as such under the DSM-IV-
TR. Tr. at 124-131.  The Ph.D. psychologist testified that there is insufficient data in the 
individual’s medical records to diagnose her with Bipolar II. Tr. at 301. 
 
The individual and several lay witnesses offered some important information about the individual’s 
behavior and demeanor during the times that the DOE consultant-psychiatrist thought that the 
individual had experienced “Hypomanic Episodes.” The individual explained at the hearing for 
example that she had stayed up late several nights in a row to paint the inside of her house because 
she was trying to sell the property, not because she was in a hyperactive state. Id. at 180-181.  She 
also explained at the hearing that she had purchased an expensive house with her boyfriend (now 
husband) not in haste but after doing a comparable market analysis and reviewing several 
properties. Id. at 179. This information contradicted the DOE consultant-psychiatrist’s assessment 
that she acted hastily in purchasing the house with her boyfriend.  The individual also provided 
detail on an incident of alleged sexual promiscuity when she was 17 and another incident  

                                                 
7 The criteria for Hypomanic Episode, taken out of the DSM-IV TR, are as follows: 

A. A distinct period of persistently elevated, expansive, or irritable mood, lasting throughout at least 4 days, 
that is clearly different from the usual nondepressed mood. 

B. During the period of mood disturbance, three (or more) of the following symptoms have persisted (four if 
the mood is only irritable) and have been present to a significant degree: 
(1) inflated self esteem or grandiosity 
(2) decreased need for sleep (e.g. feels rested after only 3 hours of sleep) 
(3) more talkative than usual or pressure to keep talking 
(4) flight of ideas or subjective experience that thoughts are racing 
(5) distractibility (i.e., attention too easily drawn to unimportant or irrelevant external stimuli) 
(6) increase in goal-directed activity (either socially, at work or school, or sexually) or psychomotor 

agitation 
(7) excessive involvement in pleasurable activities that have a high potential for painful consequences 

(e.g. the person engages in unrestrained buying sprees, sexual indiscretions, or foolish business 
investments). 

C. The episode is associated with an unequivocal change in functioning that is uncharacteristic of the person 
when not symptomatic. 

D. The disturbance in mood and the change in functioning are observable by others. 
E. The episode is not severe enough to cause marked impairment in social or occupational functioning, or to 

necessitate hospitalization, and there are no psychotic features. 
F. The symptoms are not due to the direct physiological effects of a substance (e.g., a drug of abuse, a 

medication, or other treatment) or a general medical condition (e.g., hyperthyroidism). 
 



 9

involving her kissing a woman, information which shed a different light on these two episodes. Id. 
at 182-185. 
 
Three co-workers,8 testified that they have never observed the individual behave in a manner that 
could be interpreted as falling within the criteria set forth in the DSM-IV-TR of a Hypomanic 
Episode. Id. at 331-358.  The individual’s current husband (the man she divorced in 1995 and 
remarried in 2001) testified convincingly that he never observed his wife behave in a manner 
suggestive of any of the criteria outlined in the DSM-IV for a Hypomanic Episode.  
 
During the hearing, the individual revealed for the first time that she might have been taking the 
steroid, prednisone in November and December 2002, the timeframe that coincided with the alleged 
incidents of “Hypomania” of concern to the DOE consultant-psychiatrist.  Upon learning of this 
new information, the DOE consultant-psychiatrist stated that prednisone at very high doses can 
elevate a person’s mood. Id. at 264. Psychiatrist #3 testified that the individual told him during one 
of their treatment sessions that the combination of prednisone and another prescription medication 
made her feel jittery and jumpy. Id. at 165. The Ph.D. psychologist testified that high doses of 
steroids could cause symptoms that mimic hypomania. Id. at 325. I decided at the hearing that 
additional information about the individual’s use of prednisone during the period November to 
December 2002 could be crucial to the outcome of this case.  Therefore,  I advised the parties that I 
would hold the record open for 30 days to allow the individual the opportunity to submit additional 
documentation to prove that she was taking the steroid in question during the relevant time period. 
 
After the hearing, the individual tendered Exhibit N, a letter from her primary care physician dated 
November 8, 2002 that shows he gave her a prescription for prednisone on that day. Ex. N.  I then 
resumed the hearing telephonically after receiving the new evidence to obtain additional testimony 
regarding the individual’s use of steroids and its impact, if any, on the DOE consultant-
psychiatrist’s diagnosis in this case. 
 
During the second day of testimony, the individual testified that she filled the prednisone 
prescription after receiving it on November 8, 2002 and continued to use the steroid after mid-
November 2002.  Tr. at 438-440. While the individual could not obtain the pharmacy records to 
corroborate that she filled the prescription, she testified that she has the same standing prescription 
today which calls for her to take 40 mg. of prednisone daily, when needed. Id. at 464. 
 
After the individual testified a second time, the DOE consultant-psychiatrist testified again. He first 
stated that 40 mg. of prednisone a day is sufficient to cause an elevation in mood.  Id. at 486.  Next, 
he stated that he believed that the individual had made a good faith effort to obtain her prescription 
records to document her prednisone use during the period, November to December 2002. Id. at 487. 
He then stated that he would give the individual the benefit of the doubt that she was taking 
prednisone in November 2002 at  

                                                 
8  One of the co-workers dated the individual during the time after her divorce and regularly attended classes with her. 
Id. at 331-345. The second co-worker had daily contact with the individual and the third co-worker socialized with the 
individual on a monthly basis. Id. at 346-358. 
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doses that could have influenced her moods. Id. Finally, the DOE consultant-psychiatrist testified 
that based on (1) the new evidence regarding the individual’s prescribed steroid use, and (2) the 
testimony of the individual’s husband 9 that he observed no behavior that the DOE consultant-
psychiatrist could characterize as hypomanic, he is no longer 95% certain that the individual suffers 
from Bipolar II. Id. In the end, the DOE consultant-psychiatrist decided that the one episode of 
hypomania that he and Psychiatrist #1 attributed to the individual was most probably behavior 
induced by prednisone. Id. 
 
The record in this case now supports a finding that the individual does not now, and did not in the 
past, suffer from Bipolar II. Instead, the overwhelming evidence in the case indicates that the 
individual suffers from a Major Depressive Disorder, an illness that, in the opinion of several 
mental health experts, neither causes nor may cause a significant defect in the individual’s  
judgment and reliability. Accordingly, I find that the security concerns associated with Criterion H 
in this case have been mitigated.  
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F and H.   After 
considering all the relevant information, favorable and unfavorable, in a comprehensive common-
sense manner, I have found that the individual has brought forth sufficient evidence to mitigate the 
security concerns advanced by the DOE. I therefore find that restoring the individual’s access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, I have determined that the individual’s access authorization should 
be restored. The LSO may seek review of this Decision by an Appeal Panel under the regulations 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 17, 2006 
 

                                                 
9  The DOE consultant-psychiatrist testified that in changing his diagnosis in this case he put a lot of weight on the 
testimony of the individual’s expert witnesses and the individual’s husband. Tr. at 488.  He opined that the individual’s 
husband would not lie about his observations of his wife’s behavior because the husband is a DOE security clearance 
holder.  Id. 



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to in this Decision as access authorization or a security clearance. 

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced
with XXXXXX’s.                                                                      

March 15, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:                      Personnel Security Hearing

Date of Filing:                                  August 19, 2005

Case Number:                      TSO-0282

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." 1 The individual’s security clearance was suspended by the Director
of a local Department of Energy (DOE) security office. For the reasons set forth below, I
conclude that the individual’s clearance should not be restored at this time. 

I.  BACKGROUND

The individual is employed by a DOE contractor in a position that requires him to maintain
access authorization. In September 2004, the individual was arrested for Driving While Under
the Influence of Intoxicants, Liquor (DUI) and Negligent Use of a Firearm. As required by the
DOE regulations, the individual reported this arrest to the local security office. Upon receiving
this report, DOE security summoned the individual for a Personnel Security Interview (PSI).
After this December 2004 PSI, the individual was referred to a local psychiatrist (hereinafter
referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist
prepared a written report setting forth the results of this evaluation and sent the report to DOE
security. Subsequently, the Director of the local security office reviewed this report and the other
information in the individual’s file and determined that derogatory information existed that cast
into doubt the individual’s eligibility for a security clearance. The Director suspended the
individual’s access authorization and informed the individual of this action in a letter that set
forth in detail the DOE’s security concerns and the reasons for those concerns. I will hereinafter
refer to this letter as the Notification Letter. The Notification Letter also informed the individual
that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
concerning his eligibility for access authorization. The individual requested a hearing on this
matter. The Director forwarded this request to the Office of Hearings and Appeals and I was
appointed the Hearing Officer. 
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II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (j), (h) and (l) of the criteria for eligibility for access to classified matter
or special nuclear material set forth at 10 C.F.R. § 710.8.  

Under criteria (j) and (h), the DOE alleges that the individual “has been diagnosed by a
psychiatrist as alcohol dependent or as suffering from alcohol abuse,” and that this constitutes an
“illness or mental condition which, in the opinion of a psychiatrist . . ., causes or may cause, a
significant defect in judgment or reliability.” The Letter cites the DOE psychiatrist’s evaluation,
in which he concludes that the individual suffers from alcohol abuse, which has caused, and may
continue to cause, a significant defect in his judgement or reliability. The Letter also cites the
individual’s DUI arrest in September 2004, his DWI arrest in October 1989 and a fight between
the individual and another serviceman that occurred in April 1981 while the individual was in
the armed services. Both of the combatants had been drinking beer prior to the altercation.   

Under criterion (l), information is derogatory if it indicates that the individual “has engaged in
any unusual conduct or is subject to any circumstances which tend to show that he is not honest,
reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation or duress which may cause him to act contrary to the best interests of the
national security.” As support for this criterion, the Notification Letter cites information
indicating that the individual (i) continued to drink alcohol despite a court-imposed requirement
that he refrain from drinking as a condition of his release from jail following his September 2004
DUI, (ii) intentionally lied to a police officer during this arrest by answering “no” when asked if
he had been drinking and if he had any weapons on his motorcycle, (iii) told an Office of
Personnel Management (OPM) Investigator that he had no intention of drinking and driving
again on September 16, 2004, two weeks before his September 2004 DUI, (iv) allegedly
assaulted a woman with the intent to commit homicide in July 1989; (v) pulled a folding knife in
the presence of a female security inspector, opened it and held it six inches from her throat in
1985, (vi) regularly carries a loaded firearm on his motorcycle for protection and has
inadvertently brought the weapon onto a local military base in violation of base regulations; (vii)
forced entry into a female’s house while she was inside; and (viii) indicated on a 1988 Personnel
Security Questionnaire (PSQ) and during a January 1990 PSI that he had never received non-
judicial punishment while serving in the military, then when confronted with information in the
DOE’s possession that he had received such punishment as a result of the April 1981 altercation,
recanted during the PSI and admitted that he had received non-judicial punishment.  
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III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether restoring the individual’s
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that restoring access authorization “will not endanger the common defense and security
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).  

IV. THE TESTIMONIAL AND DOCUMENTARY EVIDENCE

The DOE introduced 53 exhibits into the record of this proceeding and presented the testimony
of the DOE psychiatrist at the hearing. The individual submitted 19 exhibits and testified on his
own behalf. 

A. DEROGATORY INFORMATION

1. CRITERIA (H) AND (J) 

The information relied upon by the DOE to establish the applicability of these criteria largely
consists of the testimony and the written report of the DOE psychiatrist. DOE Exhibit (DOE Ex.)
19). He testified that his evaluation of the individual consisted of a thorough review of his
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2 According to the DSM-IV TR, Substance Abuse is a “maladaptive pattern of substance use leading
to clinically significant impairment or distress, as manifested by one (or more) of the following,
occurring within a 12 month period:

(1) recurrent substance use resulting in a failure to fulfill major role obligations at
work, school, or home (e.g., repeated absences or poor work performance related to
substance use; substance related absences, suspensions, or expulsions from school;
neglect of children or household);                                                                             
(2) recurrent substance use in situations in which it is physically hazardous . . .;    
(3) recurrent substance related legal problems (e.g., arrests for substance related
disorderly conduct);                                                                                                   
(4) continued substance use despite having persistent or recurrent social or
interpersonal problems caused or exacerbated by the effects of the substance . . . .

Furthermore, the symptoms must have never met the criteria for Substance Dependence for the
substance in question. DSM-IV TR at 199.                      

personnel security file and then a two hour interview. Hearing Transcript (Tr.) at 66, 71. In his
written report, the DOE psychiatrist concluded that the individual suffers from Substance Abuse,
Alcohol, with no evidence of reformation or rehabilitation, and that this constitutes an illness or
mental condition that causes or may cause a significant defect in his judgement or reliability.
DOE Exhibit 19 at 33-34, 43, 44. Specifically, he found that the individual met provisions (1)
and (3) of the criteria for Substance Abuse set forth in the Diagnostic and Statistical Manual of
Mental Disorders, Fourth Edition, Text Revision (DSM-IV TR). 2 

With regard to criterion (1), substance use resulting in a failure to fulfill a major role obligation
at work, home, or school, the DOE psychiatrist cited the individual’s alleged consumption of
alcohol on two occasions between his release from jail and his trial date on charges stemming
from his 2004 DUI arrest. This usage allegedly occurred despite the fact that total abstinence
from alcohol use was a court-imposed condition of the individual’s release. DOE Ex. 19 at 22.
The DOE psychiatrist further concluded that the individual’s 2004 DUI arrest, his 1989 DWI
arrest and the 1981 altercation for which the individual received non-judicial punishment while
in the military satisfied the requirements of criterion (3), recurrent substance-related legal
problems. 

The DOE psychiatrist’s finding that the individual’s Alcohol Abuse constituted a condition that
causes, or may cause, a significant defect in his judgement or reliability was primarily based on
two factors. First, the DOE psychiatrist testified, Alcohol Abuse in general “increases the risk of
accidental disclosure of classified information to an unacceptable risk.” Tr. at 82. Second, the
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individual had demonstrated, on two occasions, poor judgement by having a loaded firearm in
his possession while under the influence of alcohol. Id. 

Finally, the DOE psychiatrist opined that in order to demonstrate adequate evidence of
rehabilitation, the individual would have to receive 100 hours of therapy in weekly meetings
over a one year period at Alcoholics Anonymous (AA) or an equivalent program while
completely abstaining from alcohol and any non-prescribed controlled substances during his
therapy and for an additional period of one year. Adequate evidence of reformation, he said,
would consist of three years’ abstinence from alcohol and non-prescribed controlled substances.
Tr. at 80-81. The DOE psychiatrist concluded that because the individual had only been
abstinent for seven months as of the date of the hearing, he was not demonstrating adequate
evidence of rehabilitation or reformation. Tr. at 84. 

2. CRITERION (L)

The derogatory information pertaining to this criterion is set forth primarily in the DOE’s
exhibits. During his 2004 PSI and at the hearing, the individual admitted to having provided
false information to police officers during his 2004 DUI arrest concerning his consumption of
alcohol and his possession of a firearm. DOE Ex. 51 at 38, 46, 55-57, 281; Tr. at 50-51.
Similarly, during that same PSI the individual acknowledged having told an Office of Personnel
Management Investigator that he had no intention of drinking and driving in the future, two
weeks before his most recent DUI arrest. DOE Ex. 51 at 151. The specifications in the
Notification Letter that in 1985 he pulled a knife on a female security inspector and held it six
inches from her throat, that he routinely is in possession of a loaded firearm and has
inadvertently brought it onto a local military base in violation of base regulations and that he
forced entry into his then-girlfriend’s house after having an argument with her are all based on
statements made by the individual during earlier PSIs. DOE Ex. 53 at 4-8, 52-53, 63-64; DOE
Ex. 52 at 48-50.

The most serious allegation under criterion (l) concerns an incident in July 1989 during which
the individual allegedly assaulted this girlfriend with the intent to commit homicide. According
to an incident report completed by an officer of the local county sheriff’s department and based
largely on statements made by the girlfriend, she and the individual were sitting in a car at a
softball game, when they began arguing about the individual’s alleged involvement with another
woman. When the individual became “very hostile,” the girlfriend attempted to get out of the
car. DOE Ex. 49 at 4. The individual grabbed her by her clothing to prevent her from exiting and
then drove off. They continued to argue, and the individual repeatedly struck the left side of her
head as he drove. The individual then reached under the right side of the driver’s seat and pulled
out a .45 caliber revolver. He allegedly held the gun to the left side of the girlfriend’s head, and 
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then fired a round out the passenger side window, telling the girlfriend that he was going to kill
her. He put the gun down, drove for a distance, and then had the girlfriend get out of the vehicle.
He got out, and then allegedly grabbed her, picked her up, and tried to throw her off a cliff. She
clung to him, they struggled, and she was able to break free and run. The individual got in his car
to follow her, but she was able to elude him. She then walked to a nearby house and called the
police. DOE Ex. 49. Although formal charges were filed against the individual, those charges
were withdrawn when the girlfriend declined to go forward with the case. Tr. at 53. 

The DOE’s final allegation under criterion (l) concerns an inconsistency in the individual’s
representations concerning a disciplinary measure taken against him during his military service.
On a 1988 PSQ, the individual responded “no” to the following question: “Have you ever been
arrested, charged or held by Federal, military, state, or other law enforcement or juvenile
authorities? Include all instances in which you were arrested, charged, or held, even if the
charges were dismissed. Include all court martial or non-judicial punishment while in the
military service.” DOE Ex. 39 at 4. However, during his January 1990 PSI, the following
exchange occurred. 

Q: On [the 1988 PSQ] you answered that you had never had any arrests or non-
judicial punishment. Is that a correct statement?                                                     
A. Yes, sir.                                                                                                                 
Q. Okay. How about 1982 in the [armed services] here? Didn’t you get jammed
up with them?                                                                                                             
A. Okay. . . . All that stuff was dismissed so they said and I can’t remember . . .
remember who this was. But they said it . . . It’s like it never happened. So that’s
why I . . . I changed that.

DOE Ex. 53 at 57. In fact, the individual did receive non-judicial punishment for his role in the
April 1981 altercation. Specifically, the individual was demoted in rank and ordered to forfeit
$100.00 of his pay. However, the demotion was suspended for approximately 90 days, at which
time it was to be waived if the individual was able to avoid further trouble. The individual did
not appeal this punishment. DOE Ex. 50. 

B. MITIGATING INFORMATION

During his testimony at the hearing, the individual addressed the security concerns set forth in
the Notification Letter. Concerning the 1981 altercation that led to the individual’s non-judicial
punishment, he testified that he and two other servicemen finished their “graveyard” shift at their
base at 7 a.m. on the day of the altercation. They went to the clubhouse of a nearby golf course
to have some beer. They were there for “maybe a couple [of] hours,” the individual said. “We 
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3 The individual is a member of a racial minority.

were drinking pitchers, I remember, and so I don’t remember how many glasses out of that
pitcher that I had.” Tr. at 27-28. During this period, he continued, one of the servicemen began
using racial slurs. 3 The individual left and began walking back to his barracks, after informing
the offending serviceman that he did not appreciate the slurs. However, he requested that the
serviceman give him a ride if he should see the individual on his drive back to the barracks.
After walking for approximately two miles, he saw the serviceman drive by while blowing his
horn and yelling at the individual. The individual reached the barracks and went to the
serviceman’s room. “He wasn’t there,” the individual said, “which was good. So I let it slide.”
Tr. at 26. The individual then took a shower, ate, watched some television and went to bed. 

That afternoon, after talking to the serviceman on the telephone, the individual met him at the
serviceman’s friend’s house, and the serviceman wanted to fight the individual. Because a
number of the serviceman’s friends were also present, the individual insisted on another location
for the altercation. The two went to a garbage dump, where the fight started at about 3 p.m. The
fight was eventually ended by law enforcement personnel, who took the two combatants into
custody. The individual said that he was not intoxicated, and he pointed out that the other
combatant told the military authorities that “the incident . . . was completely unrelated to
alcohol.” Tr. at 24-28, Individual’s Exhibit (Indiv. Ex.) 19 at 10. 

The individual also testified about the incident during which he pulled out a knife in the presence
of a female security inspector. He said that he and other site employees “received these buck
folding knives, and as a group -- silly thing, we came up with a way to open the knife with one
hand, so it was kind of like a bad game that we played down south in an area that I worked.” On
the day of the incident, he continued, the female security inspector and two others were in the
area, “and she asked . . . if someone ran this barricade, . . . what would happen. So . . . I pulled
out my knife, and I said, ‘Well, we don’t play that down here,’ flipped it open, and put it back in
the pouch.” Because the inspector “made an issue of it to one of her supervisors,” the individual
was suspended for one week. Tr. at 14-15.

Concerning his alcohol-related arrests in 1989 and 2004, the individual pointed out that in both
instances all of the charges were dismissed, and that his blood alcohol content as measured after
the 1989 arrest was .08, which at the time was below the legal limit in the state where the arrest
occurred. Tr. at 34, 48. Since his September 2004 arrest, the individual said, he has had two
beers. Both were in May 2005, which was after his April 7, 2005 trial date. Tr. at 49. Regarding
his provision of false information to police officers during this arrest, the individual testified that
he had forgotten that the loaded firearm was on his motorcycle. Tr. at 51. 
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The individual then addressed the July 1989 incident during which he allegedly assaulted his
then-girlfriend with the intent to commit homicide. He explained that they were driving on a
local interstate “and she was arguing with me about something, and she started hitting me, so as
a defensive measure . . . I hit her, three times . . . to keep her off me.” Tr. at 52. He removed his
.45 revolver from beneath the front passenger’s seat in order to prevent her from gaining
possession of it, but at no time did he point the pistol at her or discharge the weapon. He also
denied threatening to kill the woman and attempting to throw her off of a cliff. Tr. at 51-53. 

The individual also responded to the other allegations set forth in the Notification Letter. The
individual denied having forced his way into this same girlfriend’s house. Concerning the
incident that gave rise to this allegation, the individual said that he was visiting this girlfriend
when he left her house to get something from his vehicle. The girlfriend then locked her door
with the individual’s keys inside her house. “So I got mad,” the individual said, and “punched a
window, broke a window. I called a 24 hour service, they came out, fixed the window, and that
was the end of it.” Tr. at 54. Concerning the discrepancy in his representations to the DOE about
his receipt of non-judicial punishment while in the military, the individual stated that he thought
that the incident had been expunged from his record. Tr. at 55. Also, he indicated that, if he did
bring a loaded weapon onto a local military base, he did so by mistake. Tr. at 53. The individual
further testified that he has consistently received positive job performance reviews, Tr. at 13, that
he is currently enrolled in a four-year university and has done well in all his classes, Tr. at 16-17,
and has been married for 15 years with no significant problems and no complaints from his wife
about his drinking. Tr. at 22.   

Finally, the individual discussed the alcohol counseling and treatment that he has received since
his 2004 arrest. He testified that he participated in and completed a six-week alcohol treatment
program at a local facility, and that he has been attending AA meetings since his discharge from
that program and seeing his Employee Assistance Program (EAP) counselor on a regular basis.
He observed that this counseling has helped him to abstain from alcohol use since May 10, 2005.
Tr. at 56, 60; Indiv. Ex. 1, 2, 4, 17. 

V. ANALYSIS

A. CRITERIA (H) AND (J)

At the hearing, the individual contested the validity of the DOE psychiatrist’s diagnosis of
Substance Abuse, Alcohol. Specifically, the individual argued that he incorrectly applied
Substance Abuse criteria (1), recurrent substance use resulting in a failure to satisfy major role
obligations at work, home or school) and (3), recurrent substance-related legal problems, in 
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arriving at his diagnosis. The individual contends that the factual bases relied upon by the DOE
psychiatrist in applying these criteria are incorrect, and that even if this information is accurate,
the individual’s behavior did not meet the requirements of the criteria. 

With regard to the factual basis underlying the DOE psychiatrist’s application of criterion (1),
the individual indicated at the hearing that the extent of his alcohol consumption after his 2004
arrest was two beers, both of which he drank after his trial date. Tr. at 49-50. This would, if true,
mean that the individual complied with the condition of his release that he not consume alcoholic
beverages until his trial date. However, I did not find the individual’s testimony on this point to
be credible. This is because the individual informed the DOE psychiatrist during his March 14,
2005 evaluation that he had consumed beer two weeks earlier and again during the Sunday
before the evaluation. DOE Ex. 19 at 28. Moreover, according to the diagnostic admission
criteria form completed by the individual’s substance abuse counselor on May 17, 2005, the
individual drank alcoholic beverages in February 2005. Indiv. Ex. 1. at 13. Consequently, I
believe that the individual did drink alcohol on at least two occasions during the period between
his 2004 arrest and his April 2005 trial, in violation of the conditions of his release from jail. 

With regard to criterion (3), the individual argued at the hearing that the incident that led to his
receipt of non-judicial punishment in 1981 while in the military was not alcohol-related. He
testified that he was not intoxicated, and he pointed out the person with whom he was fighting
told an investigator that the incident between him and the individual “was completely unrelated
to alcohol.” Tr. at 28; Indiv. Ex. 19 at 10. 

I am not persuaded by the individual’s argument. As an initial matter, the individual
acknowledged during his psychiatric evaluation and during his 2004 PSI that the 1981
altercation was alcohol-related. DOE Ex. 19 at 27; DOE Ex. 51 at 161, 278-279; Tr. at 28.
Although the individual insisted at the hearing that he was not intoxicated, the probative value of
this statement is undermined by its self-serving nature, and by the individual’s testimony that he
didn’t feel intoxicated at the time of his 2004 arrest either, even though his BAC at that time was
measured at .14 and .15, almost twice the legal limit in the individual’s jurisdiction. Tr. at 46.
Moreover, I cannot dismiss the possibility that the statement given by the other combatant was
motivated by a desire to cast his own behavior in a more favorable light. In sum, after consuming
an undetermined amount of beer at a local golf clubhouse over a two hour period, the individual
became incensed at statements made by another airman, and sought that airman out soon after
returning to his barracks, presumably to fight him. Tr. at 26. Some hours later, the two did fight.
Based on the individual’s statements and the record as a whole, I believe it likely that the
individual’s consumption of alcohol did play a role in the 1981 altercation. 
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The individual further contends that even if the factual underpinning of the DOE psychiatrist’s
diagnosis is accurate, he improperly departed from the guidelines set forth in the DSM-IV TR in
reaching his diagnosis. Specifically, he claims that his consumption of alcohol prior to his 2005
trial date did not constitute a failure to fulfill major role obligations at work, school or home
within the meaning of Substance Abuse criterion (1), and that under criterion (3), the substance-
related legal problems must recur within a 12 month period. 

These arguments are equally unavailing. In a number of previous cases, hearing officers have
accepted diagnoses of Substance Abuse as valid even though the diagnosticians did not strictly
adhere to DSM-IV guidelines. See, e.g., Personnel Security Hearing, Case No. VSO-0482
(January 4, 2001); Personnel Security Hearing, Case No. TSO-0075 (August 23, 2004). See also
Personnel Security Review, Case No. VSA-0334, 28 DOE ¶ 83,017 (2001). These cases reflect
an understanding that the diagnostic criteria were never intended to be applied in a mechanistic,
“cookbook” fashion, but were instead intended “to serve as guidelines to be informed by [the]
clinical judgement” of trained mental health professionals. DSM-IV-TR at xxxii. 

In this case, the individual was either unable or unwilling to refrain from alcohol use during the
six month period between his September 2004 arrest and his April 2005 trial despite the fact that
such abstinence was a condition of his release from jail. The DOE psychiatrist could reasonably
have concluded that a major role obligation of the individual, and indeed of anyone, is to adhere
to legal, court-imposed requirements, and that failure to do so because of alcohol usage is
indicative of a possible substance use disorder. Moreover, on three occasions the individual has
been arrested or subjected to disciplinary proceedings because of, or in relation to, his alcohol
usage. Each of these incidents occurred while the individual was holding a clearance and was
presumably aware of the security concerns associated with excessive alcohol use. The two
arrests took place while the individual was in possession of a loaded firearm. These facts amply
support the DOE psychiatrist’s conclusions that the individual suffers from Substance Abuse,
Alcohol, and that this condition causes, or may cause, a significant defect in his judgement or
reliability, within the meaning of sections 710.8(h) and 710.8(j) of the DOE’s personnel security
regulations. I also attach considerable significance to the fact that the individual was also
diagnosed as suffering from Alcohol Abuse in May 2005 by a substance abuse counselor at the
local treatment facility attended by the individual. Indiv. Ex. 1. 

I further conclude that the individual has failed to show adequate evidence of rehabilitation or
reformation from his condition. As previously set forth, the DOE psychiatrist recommended two
years of abstinence and participation in AA or in a professionally run alcohol treatment program
as adequate evidence of rehabilitation, and three years’ abstinence as adequate evidence of
reformation. As of the date of the hearing, the individual had refrained from alcohol use for a
period of only eight months. Tr. at 56. In the absence of any expert testimony to the contrary, I 
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concur with the DOE psychiatrist’s testimony that the individual has not demonstrated adequate
evidence of rehabilitation or reformation. Tr. at 84. For the foregoing reasons, the individual has
failed to adequately address the DOE’s security concerns under criteria (h) and (j). 

B. CRITERION (L)

I also find that the individual has not presented sufficient evidence to mitigate the DOE’s
security concerns under criterion (l). Most importantly, the individual’s omission of significant
information from his 1988 PSQ, his admitted lying during his 2004 arrest, and his provision of
conflicting information during his psychiatric evaluation, his PSIs and the hearing, all leave me
with serious doubts concerning the individual’s honesty and trustworthiness. 

As previously described, the individual did not disclose his receipt of non-judicial punishment
while in the military in 1981 on his 1988 PSQ. Although the individual attempted to explain this
omission by stating that he thought that the incident had been expunged from his record, the
relevant question specifically required the individual to include all instances in which he was
“arrested, charged, or held, even if the charges were dismissed.” He was further instructed to
“Include all court martial or non-judicial punishment while in the military service.” DOE Exhibit
39. Therefore, the individual’s belief as to the final disposition of the incident had no bearing on
his obligation to disclose the punishment to the DOE. Moreover, during his January 1990 PSI,
the individual again denied having received non-judicial punishment while in the military, until
he became aware that the DOE was in possession of evidence to the contrary. DOE Exhibit 53 at
57. I can only conclude that the individual repeatedly, intentionally and improperly attempted to
conceal his receipt of non-judicial punishment while in the military. 

With regard to his 2004 DUI arrest, at the hearing the individual admitted to having told the
police that he had not been drinking, when he in fact had consumed eight beers in the hours
leading up to his arrest. Tr. at 50, 37-39. While this falsehood could possibly be understood as an
attempt to avoid self-incrimination, the individual could have achieved this goal without lying by
simply refusing to answer the question. 

There are also inconsistencies between statements that the individual made during his psychiatric
evaluation, during the hearing, and during at least one of his PSIs. One inconsistency concerns
his consumption of alcohol between his September 2004 arrest and his April 2005 trial date.
During his March 14, 2005 evaluation, the individual told the DOE psychiatrist that he had had
one beer on the preceding Sunday and three beers three weeks earlier. DOE Ex. 19 at 28.
However, during the hearing, the individual indicated that between his September 2004 arrest
and the December 2005 hearing, he had two beers, both after his trial date. He had one beer “in
May, I want to say. I’m not sure about that, but I . . . went out to dinner with my wife and had a 
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beer, and then I can tell you that on May 10th, I had a beer. That, I know for sure.” Tr. at 49, 56.
Concerning the incident during which he allegedly forced his way into his girlfriend’s house,
when asked during his January 1990 PSI whether he in fact did so, he indicated that he had,
adding that “The reason why I broke that window is because she slammed the . . . window on my
finger and my hand was stuck in there. So I . . . punched that window in and got the thing off.”
1990 PSI at 52-53. However, when asked the same question at the hearing, he responded “No,”
explaining that he “went outside to get something from my car, and she locked the door with my
keys inside. So I got mad, punched a window, broke her window. I called a 24-hour service, they
came out, fixed the window, and that was the end of it.” Tr. at 54. I recognize that there are
likely to be variations between accounts given of various incidents over time, and that such
variations are not necessarily indicative of dishonesty. However, the variations here are quite
significant. When coupled with the individual’s other dishonest behavior, they cause me to
entertain serious doubts about his trustworthiness. 

Because of these doubts, I also conclude that the individual has failed to adequately respond to
the DOE’s other allegations under criterion (l). It has long been established that once the DOE
raises legitimate security concerns, it is incumbent upon the individual to produce sufficient
evidence to show that restoring his clearance “would be clearly consistent with the national
interest.” 10 C.F.R. § 710.7(a). See, e.g., Personnel Security Hearing, Case No. VSO-0166,
January 12, 1998; Personnel Security Appeal, Case No. VSA-0238, June 8, 1999. The only
mitigating evidence submitted by the individual in this case were his versions of the events that
transpired involving his former girlfriend and the female security guard in whose presence the
individual brandished a knife. Because I am not convinced of the accuracy of these accounts, I
cannot conclude that the individual has produced sufficient evidence to warrant the restoration of
his clearance. 

VI. CONCLUSION

Based on the factors discussed above, I find that the individual has failed to adequately address
the security concerns set forth in the Notification Letter. Accordingly, I conclude that the
individual has not demonstrated that restoring his clearance would not endanger the common
defense and would be clearly consistent with the national interest. Accordingly, the individual’s
access authorization should not be restored at this time. The individual may seek review of this
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.  
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Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: March 15, 2006
                                                                                                                                                            
          



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to in this Decision as access authorization or a security clearance. 

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with
XXXXXX’s.

May 4, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      August 19, 2005

Case Number:                      TSO-0283

This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as "the individual")
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” 1 The individual’s employer, a Department of Energy (DOE) contractor, requested a
clearance for the individual. For the reasons set forth below, I conclude that the individual should
not be granted access authorization at this time. 

I.  BACKGROUND

In response to the employer’s request for a clearance, the local DOE security office conducted an
investigation of the individual. As a part of this investigation, the individual completed a
Questionnaire for National Security Positions (QNSP) in 2002 and was interviewed by a personnel
security specialist in 2004. After this Personnel Security Interview (PSI), the individual was referred
to a local psychiatrist for a DOE-sponsored evaluation. The psychiatrist (hereinafter referred to as
“the DOE psychiatrist”) subsequently submitted a written report to the local security office setting
forth the results of that evaluation. 

After reviewing the information generated by its investigation, the local security office determined
that derogatory information existed that cast into doubt the individual’s eligibility for a security
clearance. They informed the individual of this determination in a letter that set forth in detail the
DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as
the Notification Letter. The Notification Letter also informed the individual that he was entitled to
a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility
for access authorization. 



The individual requested a hearing on this matter. The local security office forwarded this request
to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The DOE introduced
17 exhibits into the record of this proceeding and presented the testimony of the DOE psychiatrist
at the hearing. The individual submitted one exhibit and presented the testimony of four witnesses,
in addition to himself. 

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (f), (j) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8.  

Under paragraph (f), the DOE alleges that the individual “has deliberately misrepresented, falsified,
or omitted significant information from a . . . Questionnaire for National Security Positions, . . . a
personnel security interview [or] written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding eligibility for DOE access authorization.” In
support of this allegation, the Letter states that on his QNSP, the individual indicated that he only
had two financial delinquencies totaling $531 of debt. During his PSI he reaffirmed this until he was
confronted with information in his credit report indicating that he had eight delinquent accounts and
five charge-off accounts totaling $45,595. He then acknowledged that he knew about some of the
delinquent accounts, but did not list them on his QNSP because he did not think of them as debt and
they were not substantial. 

The Letter further indicates that on his QNSP, the individual certifies that he has had four arrests for
Driving While Intoxicated (DWI), and that he confirmed this during his PSI. However, the Letter
states, an OPM investigation indicates that there were two additional DWI arrests in 1986 and 1987
respectively, and during his psychiatric evaluation, he informed the DOE psychiatrist that he had
been arrested six times for DWI. 

Paragraph (j) defines as derogatory information indicating that the individual “has been, or is a user
of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or as
suffering from alcohol abuse.” As support for this paragraph, the Letter cites the DOE psychiatrist’s
evaluation, in which he concludes that the individual suffers from Alcohol Dependence, with
inadequate evidence of reformation or rehabilitation. In the Letter, the DOE further alleges that the
individual has been arrested for DWI seven times, in February 1987, June 1986, on March 16 and
March 5, 1984, May 1983, February 1983 and October 1982. 

Under paragraph (l), information is derogatory if it indicates that the individual “has engaged in any
unusual conduct or is subject to any circumstances which tend to show that he is not honest, reliable,
or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation or duress which may cause him to act contrary to the best interests of the national
security.” In support of this paragraph, the Letter states that the individual “has established a



progressive pattern of financial irresponsibility and has demonstrated an unwillingness or inability
to satisfy his debts,” as evidenced by his filing for bankruptcy in November 1994 and his accrual
of $45,595 in delinquent debt.

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting the individual a  security
clearance would compromise national security concerns. Specifically, the regulations compel me
to consider the nature, extent, and seriousness of the individual’s conduct; the circumstances
surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and
any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting access authorization “will not endanger the common defense and security and
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security
Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and
cases cited therein. The regulations further instruct me to resolve any doubts concerning the
individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).  

IV. FINDINGS OF FACT AND ANALYSIS

After reviewing the entire record in this matter, I find that the DOE has made a proper showing of
derogatory information raising legitimate security concerns under paragraphs (f), (j) and (l) of the
criteria for eligibility for access to classified matter or special nuclear material. Further, the
individual has failed to adequately address the security concerns raised by that information.
  
A. PARAGRAPH (F) 

At the hearing, the individual did not deny the allegation set forth in the Notification Letter that on
his 2002 QNSP, he failed to list all of the debt on which he had been delinquent in making payments
over the preceding seven years. Instead, he attempted to explain the omissions by stating that he did



2 However, I conclude that the individual did not deliberately misrepresent, falsify or omit
significant information on his QNSP, or during the PSI or psychiatric evaluation about the number
of his DWI arrests, as is alleged in the Notification Letter. As previously set forth, the individual
indicated on his QNSP that he had four DWI arrests, and in the Notification Letter, the DOE alleges
that he had seven DWI arrests. Nevertheless, based on communications with the municipality in
which the individual lived at the time, it appears that three of those arrests, the ones that occurred
in 1986, 1987, and in May 1983, were not for separate instances of driving while intoxicated, but
were instead for allegedly failing to fulfill legal requirements imposed as a result of earlier DWIs.
See e-mails dated March 28, 2006 and January 19, 2006 from Paul Jones, DOE counsel, to Robert
Palmer, Hearing Officer, and to the individual. 

I note that in his report, the DOE psychiatrist observed that the individual had admitted to six DWI
arrests. DOE Ex. 6 at 2. However, the DOE psychiatrist also stated that, according to the individual,
four of the arrests happened within a six month period. Id. at 3. This is not consistent with the
information set forth in the Notification Letter, in that no four of the arrests alleged therein occurred
within such a period. Given this discrepancy, and given the individual’s consistent statements that
he has had only four DWIs, I find there to be insufficient evidence of falsification on this issue.   

not consider delinquencies that resulted in the repossession of certain assets to be debt, Hearing
Transcript (Tr.) at 53-54, and by claiming that he thought that his delinquent accounts (other than
the two mentioned on his QNSP) were for amounts that were too small to mention on the
Questionnaire, and not for any total remotely approaching $45,000. Tr. at 54. He further testified
that he was not aware of the full extent of his delinquent debt because his former wife handled the
family finances. Tr. at 51. 

Even if this final contention is true, these explanations do not adequately address the DOE’s security
concerns under paragraph (f). Part (a) of question 28 on the QNSP asks “In the last 7 years, have you
been over 180 days delinquent on any debt(s)? Part (b) asks “Are you currently over 90 days
delinquent on any debt(s)?” Therefore, even if the individual sincerely believed that a portion of his
delinquent debt had been extinguished by repossessions, the fact remains that prior to those events,
delinquencies existed with regard to those accounts. It is past delinquencies such as this that are the
subject of part (a). Moreover, neither part (a) nor part (b) sets a minimum amount, below which
delinquent debt need not be reported. Consequently, the individual was required to report all
delinquencies of over 180 days within the last seven years, and all current delinquencies of over 90
days, regardless of the amounts involved. The record indicates that he intentionally omitted
significant information concerning his delinquent debt from his QNSP.2

B. PARAGRAPH (J)

The individual has readily admitted that he had a drinking problem as a teenager and as a young
adult.  DOE Ex. 4 at 2; DOE Ex. 6 at 2, Tr. at 84. However, he contends that he is now rehabilitated,
and should therefore be granted access authorization. As support for this position, the individual
produced testimony at the hearing tending to show that he is adequately satisfying his professional
and familial obligations and that he has completely abstained from alcohol use since December
2004. 



During his psychiatric evaluation and his PSI, the individual described his early alcohol
consumption. He started drinking at 13, when he would have “one or two” glasses of beer an average
of two times a week while working at a local pizza parlor. PSI at 53. During that time, his mother,
who at the time was an active alcoholic, would purchase vodka for the individual to drink at home,
believing this to be preferable to the individual drinking in other places. Id., Tr. at 42. The individual
and his friends would then make and consume “screwdrivers.” In addition to the beer consumed at
work, the individual would have “maybe three” of these mixed vodka drinks on weekends. PSI at
56. 

When the individual began high school in 1976, his drinking escalated. He would drink beer with
his friends on approximately a weekly basis, sometimes skipping school to do so. PSI at 58, 60. On
these occasions, he would consume “six or eight” beers, and sometimes an undisclosed amount of
wine. PSI at 59-61. His consumption continued to increase until it reached a point where he “. . . was
drinking [beer] every single day. And it was no less than a 12-pack. No, if I drank a six-pack, it
would be like I didn’t even feel it.” PSI at 61. 

This pattern of consumption continued until approximately 1985, when the individual voluntarily
entered into an alcohol treatment program at a local facility. This program consisted of 30 days of
in-patient treatment followed by weekly outpatient therapy sessions over a period of about three
months. DOE Ex. 6 at 4. Following completion of this program, the individual was successful in
completely abstaining from alcohol use for approximately 13 years. PSI at 63.

In 1998, the individual resumed consuming alcohol. During the PSI, he indicated that this was due
to the urging of his ex-wife, who felt that the individual’s abstinence at parties made him look like
an “outsider” or a “prude.” PSI at 18, 65. At the hearing, the individual said that he began drinking
again because “I just thought, ‘it’s been 12 years.’” Tr. at 84. At first, he would drink “a couple of
beers” once a month or once every two months. PSI at 65. Eventually, the individual began drinking
approximately twice a week, consuming no more than three beers on each occasion. PSI at 20-21.
In December 2004, after his PSI, the individual stopped drinking when he realized that his alcohol
consumption was raising questions regarding his eligibility for a security clearance. Tr. at 77-78;
83. He indicated that he had his last drink on December 10, 2004. Id. 

I found the individual to be open and forthcoming concerning his alcohol use. His testimony
concerning the date of his last drink and his good performance as a parent and as an employee was
supported by the testimony of his supervisor, his two sons and his mother. Tr. at 9, 13, 21, 24, 29,
36, 40. Furthermore, the results of laboratory tests administered at the request of the DOE
psychiatrist do not contradict the individual’s claim concerning the date of his last drink. I also
found to be of substantial mitigating value the fact that, prior to December 2004, the individual had
apparently been drinking since 1998 with no further legal problems and no significant impact on his
ability to adequately function as an employee and as a father. 

However, two factors lead me to conclude that there are still unresolved security concerns regarding
the individual’s alcohol use disorder. The primary factor is the largely unrebutted testimony of the
DOE psychiatrist. After his examination of the individual in April 2005, the DOE psychiatrist
diagnosed him as suffering from Alcohol Dependence with physiological dependence, in early full
remission. He opined that, in order to demonstrate adequate evidence of rehabilitation from this



3 Borderline Personality Disorder is defined in the DSM-IV-TR as “A pervasive pattern of instability
of interpersonal relationships, self-image, and affects, and marked impulsivity beginning in early
adulthood and present in a variety of contexts . . . .” 

condition, the individual would have to show abstinence for one year, with both alcohol counseling
and individual psychotherapy during that time. DOE Ex. 6 at 8-9. At the hearing, the DOE
psychiatrist observed that, although the individual had “probably” abstained from alcohol use for
one year, he had not received any alcohol counseling or individual psychotherapy during that period.
Tr. at 105. After hearing all of the testimony offered by the individual, the DOE psychiatrist was still
of the opinion that the individual was not exhibiting adequate evidence of rehabilitation from
Alcohol Dependence. Tr. at 105-106. 

Several salient aspects of the DOE psychiatrist’s testimony support this conclusion. First, he pointed
out that the individual’s diagnosis is Alcohol Dependence with physiological dependence, and not
the less-severe diagnosis of Alcohol Abuse. He observed that alcohol abusers might eventually be
able to return to a controlled pattern of drinking without significant problems. However, when “you
get into the area though of someone who at some point in time had fallen into Alcohol Dependence
. . . and became physically dependent on it, most people knowledgeable in the field would say that
group is kind of asking for it to try to start drinking in moderation, that’s it’s a very high risk that
it’s going to cause problems.” Tr. at 97. Furthermore, he indicated that although the individual had
apparently been successful in drinking on a limited basis between 1998 and 2004, this did not mean
that he was no longer in danger of suffering a relapse. He explained that “once somebody has been
in Alcohol Dependence, [quitting] is difficult. . . . in particular when stress hits. He’s got two kids,
when they hit teenaged years and the stresses there, or if he gets remarried and his wife starts giving
him problems, or he gets lonely if he doesn’t get remarried, all kind of stresses . . . could come up”
and make it very difficult to remain sober. Tr. at 101. Finally, the DOE psychiatrist stated that the
individual exhibited certain traits associated with Borderline Personality Disorder. 3 Although the
individual did not meet the DSM-IV-TR requirements for a full-blown diagnosis of the Disorder,
the DOE psychiatrist found that the traits of mood instability and impulsiveness that he did
demonstrate made it particularly inadvisable for the individual to attempt to drink in moderation.
Tr. at 111-113. It was because of these Borderline Personality traits that the DOE psychiatrist
recommended psychiatric therapy in his written report, in addition to alcohol counseling. 

In making their decisions, hearing officers accord great deference to the expert opinions of
psychiatrists and other mental health professionals regarding rehabilitation and reformation. See,,
e.g., Personnel Security Hearing, Case No. VSO-0146, August 31, 1997; Personnel Security
Hearing, Case No. VSO-0027, August 14, 1995. In this case, I find that the DOE psychiatrist’s
conclusions are adequately supported by the record.

The second factor that leads me to conclude that there are unresolved security concerns is the
individual’s expressed attitude toward his alcohol use disorder and his ability to consume alcohol
in moderation. At the hearing, when asked if he thought that he currently had “a problem with
alcohol,” the individual replied that he did not. Tr. at 85. This answer, when considered by itself,
could merely reflect the individual’s belief that because he has not consumed alcohol since
December 2004, his disorder is currently under control. However, when considered in conjunction
with his later statements that he believes that he can safely drink in moderation and that he stopped



only because he knew that his consumption would be an issue in determining his clearance
eligibility, Tr. at 81-83, I believe that it demonstrates a dangerous underestimation of the seriousness
of his disorder. Accordingly, I am concerned that when this proceeding has ended, the individual
will again attempt to drink in moderation. Like the DOE psychiatrist, I believe that the risk of a
serious relapse under such circumstances is unacceptably high. I found credible the individual’s
statement at the hearing that his responsibility toward his children provides a strong incentive to
remain sober. Tr. at 86. Nevertheless, I am left to wonder what will happen once his sons mature and
leave the household, and that incentive is no longer operative. For these reasons, I conclude that
unresolved security concerns remain under paragraph (j).    

C. PARAGRAPH (L)

At the hearing, the individual attempted to address the DOE’s concerns about financial
irresponsibility through the testimony of his supervisor and himself, and through the submission of
his most recent credit reports. The individual stated that the delinquent debt in excess of $45,000 that
he and his ex-wife had incurred as of December 2004 had been reduced to approximately $12,000.
Tr. at 6. This was corroborated by the testimony of the individual’s supervisor, who added that the
individual had improved his credit scores enough to qualify to buy a house, and by the credit reports.
Tr. at 10-11; Individual’s Exhibit 1. 

Although the individual has made significant progress in improving his financial condition, I
conclude that he has not adequately mitigated the DOE’s concerns under paragraph (l). As an initial
matter, the individual is admittedly still in a substantial amount of debt. However, even if he had
been able to pay off all of his creditors as of the date of the hearing, it would still not be enough, by
itself, to warrant a finding that the DOE’s concerns under this paragraph had been adequately
addressed. I believe that once a pattern of financial irresponsibility has been established, the
individual must demonstrate a new pattern of financial responsibility that is sufficient to indicate that
a return to the irresponsible pattern is unlikely. See, e.g., Personnel Security Hearing, Case No.
VSO-0108, December 3, 1998. Therefore, the doubts that are raised by past financial difficulties are
not necessarily resolved when an individual is able to pay off all of his or her debts. See, e.g.,
Personnel Security Hearing, Case No. VSO-0132, June 10, 1997. 

In this case, the individual declared bankruptcy in 1994, and by December 2004 had accumulated
in excess of $45,000 in delinquent debt. Even if the individual’s assertion that he was unaware of
the magnitude of his debt because his ex-wife handled the finances is true, in December 2004 the
individual still was not totally cognizant of the state of his financial obligations, even though he had
been divorced for six months. PSI at 131, Tr. at 12. The individual made substantial progress toward
putting his financial affairs in order during the months leading up to the hearing. However, I find
that this does not sufficiently mitigate the concerns raised by years of financial irresponsibility,
especially in the absence of any indication that the individual has received financial counseling or
has established a budget. The concerns raised by the DOE under paragraph (l) remain unresolved.



V. CONCLUSION

Based on the factors discussed above, I find that the individual has failed to adequately address the
security concerns set forth in the Notification Letter. Accordingly, I conclude that he has not
demonstrated that granting him a clearance would not endanger the common defense and would be
clearly consistent with the national interest. Accordingly, the individual should not be granted
access authorization at this time. The individual may seek review of this Decision by an Appeal
Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: May 4, 2006
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Hearing Officer=s Decision 
 

Name of Case:  Personnel Security Hearing 
 

Date of Filing:  August 23, 2005 
 

Case Number:  TSO-0286 
 

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization (or “security clearance”) under the regulations 
set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual should not be granted an access authorization at this time.    
 

I. Background 
 
The individual is employed by a DOE contractor.  The contractor requested an access 
authorization for the individual, but a background investigation uncovered information 
regarding past alcohol and drug use that created a security concern. In order to resolve that 
concern, DOE conducted a Personnel Security Interview (PSI) with the individual in 
October 2004.  In March 2005, a DOE consultant-psychiatrist evaluated the individual and 
opined that the individual drinks alcohol habitually to excess.     
 
In July 2005, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for access authorization. 
Notification Letter (July 14, 2005).  The Notification Letter stated that the derogatory 
information regarding the individual falls within the purview of 10 C.F.R. ' 710.8 (f),  (j), and 
(k) (Criteria F, J, and K).   Criterion F relates to information that a person “[d]eliberately 
misrepresented, falsified, or omitted significant information from a Personnel Security 
Questionnaire, a Questionnaire for Sensitive National Security Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in 
response to official inquiry on a matter that is relevant to a determination regarding eligibility 
for DOE access authorization, or proceedings conducted pursuant to § 710.20 thru 
710.30.”  10 C.F.R. § 710.8(f).   DOE invoked Criterion F because the individual omitted 
pertinent information on a Questionnaire for National Security Positions (QNSP) in 
September 2003.  On the QNSP, the individual denied using drugs in the seven years prior 
to 2003, but in his psychiatric evaluation later admitted that he had used marijuana in 1999 
or 2000. 
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The DOE Operations Office invoked Criterion J on the basis of information that the 
individual has been or is a user of alcohol habitually to excess, or has been diagnosed by a 
board-certified psychiatrist, or other licensed physician or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.  10 C.F.R. § 710.8 (j).  In this regard, 
the Notification Letter cites the opinion of the DOE consultant-psychiatrist that the individual 
has been a user of alcohol habitually to excess, most recently in 2005.  DOE invoked 
Criterion K on the basis of information in the agency’s possession that the individual has 
used a drug or other substance listed in the Schedule of Controlled Substances that was 
established pursuant to Section 202 of the Controlled Substances Act of 1970.  This 
concern stems from the individual’s admitted use of marijuana in high school and most 
recently in 1999 or 2000.  The individual exercised his right under Part 710 to request a 
hearing in this matter.  10 C.F.R.  § 710.21 (b).  
 
The Director of OHA appointed me as Hearing Officer in this case.  After conferring with the 
individual and the appointed DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the 
hearing, the DOE consultant-psychiatrist (DOE psychiatrist) testified on behalf of the 
agency.  The individual testified on his own behalf and also elected to call his girl friend and 
a colleague as witnesses.  The transcript taken at the hearing shall be hereinafter cited as 
ATr.@  Various documents that were submitted by the DOE counsel during this proceeding 
constitute exhibits to the hearing transcript and shall be cited as AEx.@  Documents that 
were submitted by the individual during this proceeding are also exhibits to the hearing 
transcript and shall be cited as AIndiv. Ex.@  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the  
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potential for pressure, coercion, exploitation, or duress; the likelihood of continuance or 
recurrence; and other relevant and material factors.  After due deliberation, it is my opinion 
that the individual=s access authorization should not be granted because I cannot conclude 
that such a grant would not endanger the common defense and security and would be 
clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings 
that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
During 2000, the individual and his wife experienced marital difficulties, often arguing about 
his alcohol consumption.  In October 2000, the individual was on a hunting trip, and got into 
an argument with his wife over the telephone on the last night of his trip.  After the 
argument, the individual decided to drive home that night and was arrested for driving 
under the influence (DUI) on the way home.  He was required to submit to an alcohol 
assessment and, according to the individual, the assessment concluded that he did not 
have an alcohol problem.  PSI at 33-34.  In June 2001, the individual’s wife filed for divorce 
and the divorce was finalized in October 2001.  Ex. 6 (Report) at 10, 13.  In October 2002, 
he was again arrested for DUI after leaving a restaurant where he had consumed a few 
beers after work.  Tr.  at 70; Ex. 10.  During the arrest, the individual registered a blood 
alcohol level (BAC) of .11.  The case was dismissed, however, because the officer failed to 
appear.  Ex. 9. Around that time, the individual’s teen-aged son asked to move in with him 
and the individual filed for a modification of the existing custody order.  Tr. at 64.  As part of 
those proceedings, the court ordered him to undergo an alcohol assessment.  The 
assessment, in November 2002, concluded that the individual did not require alcohol 
counseling.   Ex. 7.    
 
In March 2003, the individual began working for a DOE contractor.  Ex. 12.  The employer 
requested an access authorization for the individual and the individual completed a QNSP 
in September 2003.   In the QNSP, the individual responded “no” when asked if he had 
used drugs in the seven years prior to completing the document. (i.e., between 1996 and 
2003). After a background investigation revealed some issues regarding the individual’s 
use of alcohol and drugs, DOE conducted a PSI with the individual in October 2004 in order 
to clarify those concerns.  Ex. 13.  During the PSI, the individual agreed to a psychiatric 
evaluation by a DOE psychiatrist.    PSI at 38.   
 
A DOE consultant-psychiatrist evaluated the individual in November 2004.   During the 
evaluation, the individual admitted to smoking a few puffs of marijuana during 1999 or 2000 
at a party at his home.  Ex.  6  at   8, 20.  After the evaluation, the psychiatrist concluded 
that the individual had met the criteria for alcohol abuse in the past, but not at the time of 
the evaluation.  Further, the psychiatrist determined that it is probable but not conclusive 
that the individual is alcohol dependent.  Report at 18.  After reviewing the individual’s 
alcohol use, the psychiatrist opined that the individual is drinking habitually to excess 
without adequate evidence of rehabilitation or reformation.  Report at 18.  He also 
concluded that the individual did not have an illness or mental condition which causes or 
may cause a significant defect in his judgment or reliability.  In January 2005, the individual 
submitted to an update assessment for this proceeding.   Ex. 7.  That report, issued by an 
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alcohol treatment center, indicated that the individual’s “risk for any further problems is 
minimal.”  Id.  
   
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, a DOE psychiatrist opined that the individual is drinking alcohol habitually to excess.  
Therefore, DOE=s security concerns are valid and the agency has properly invoked 
Criterion J in this case. 
 
The concerns regarding Criteria F and K stem from the individual’s alleged use of illegal 
drugs.  “The use of illegal drugs can raise questions about an individual’s reliability and 
trustworthiness, both because it may impact judgment and because it raises questions 
about a person’s ability or willingness to comply with laws, rules, and regulations.”   
Adjudicative Guidelines (December 29, 2005) at 11.  There are also substantial security 
concerns in the case of an individual who is not forthcoming with security personnel.  
“Conduct involving dishonesty or lack of candor can raise questions about an individual’s 
reliability, trustworthiness and ability to protect classified information.  Of special interest is 
any failure to provide truthful and candid answers during the security clearance process. . . 
.”  Adjudicative Guidelines at 7.  In this case, the individual denied using drugs between 
1996 and 2003 in his QNSP, but then admitted 1999-2000 drug use during his psychiatric 
evaluation.  Both the drug use and it omission on the QNSP are valid security concerns and 
the agency has properly invoked Criteria F and K in this case. 

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified that he had reviewed the individual’s file prior to the March 
2005 interview, and then consulted the Diagnostic and Statistical Manual of the American 
Psychiatric Association, IVth Edition TR (DSM IV) for a diagnosis.  Tr. at 38-40.  After 
analyzing this information, however, the psychiatrist could not arrive at a psychiatric 
diagnosis for the individual’s current behavior.  He concluded that the individual met the 
criteria for alcohol abuse in the past, but that this diagnosis no longer applied.    
Nonetheless, the DOE psychiatrist opined that the individual had been drinking habitually to 
excess without adequate evidence of rehabilitation or reformation in the past and was 
currently doing so.  Id. at 42-49.  He defined “drinking habitually to excess” as anyone who 
is intoxicated four or more times a year.  The psychiatrist based his opinion on the 
individual’s self-reported information that he was “intoxicated” three or four times in 2004 
and five or six times per year between 1994 and 1997.  Id. at 44-45.  In order to show 
rehabilitation, the psychiatrist recommended that the individual: (1) produce documentary  
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evidence of his attendance at Alcoholics Anonymous (AA) with a sponsor at least once a 
week for 100 hours in a year and abstain from alcohol for 2 years; or (2) complete a 
professional alcohol treatment program for at least six months and abstain for at least three 
years. Tr. at 23-24.  As for reformation the psychiatrist recommended that the individual: (1) 
complete a rehabilitation program and then abstain for two to three years; or (2) abstain 
from alcohol for at least five years.  Id.   The psychiatrist was very concerned  by the 
individual’s denial of his alcohol problem, especially with a history of two DUIs and a father 
and brother who were likely alcoholics.  Id. at 35.   
 

2.  Other Witnesses 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of his 
colleague and girlfriend.  The girlfriend testified that she has known the individual since 
2002.  Although they do not live together, she stated that “I’m with him 99 percent of the 
time.”  Tr. at 48.  She described his current drinking pattern as one or two beers on the 
weekends, and no drinking during the week.  She is very close to the individual’s daughter, 
and has never heard the daughter complain about the individual’s alcohol consumption.   
She testified that the individual does not want to be around drugs or use drugs.  Id. at 52.  
Nonetheless, she was unaware of his two alcohol-related arrests and  was “very surprised” 
to hear that he had been arrested twice for DUI.  Id.  at 51.  In addition, the girlfriend did not 
know that the individual had attended two AA meetings, one in December 2005 and one in 
January 2006.  Instead, he told her that he was going to “counseling.”  Id. at 50.      
 
The colleague has known the individual for ten years.  Id. at 36.  They socialize two or three 
times per month.  Id at 37.  The colleague testified that he has never seen the individual 
impaired or intoxicated.  Id. at 38.  When they drink together, they typically have two to 
three beers in one to three hours.   The most alcohol that they have consumed while 
together is one six pack each.  Id. at 38.  The colleague was, like the girlfriend, unaware of 
the individual’s alcohol related arrests.  Nonetheless, even after being informed that the 
individual has had two DUIs in two years, the colleague insisted that the individual does not 
have a problem with alcohol.  Id. at 38-40.  When questioned about drug use, the colleague 
testified that he attended the party where the alleged marijuana smoking took place.  Id. at 
43-45.  He did not see the individual smoke marijuana at the party and in fact, he has seen 
the individual refuse drugs.  Id. at 45.  He described the individual as a conscientious 
worker.  Id.  
 

3. The Individual  
 
The individual explained that he does not recall ever using marijuana in 1999 or 2000 and 
is “90% certain” that he did not smoke marijuana at all during that period. Tr. at 60, 63.   He 
admitted smoking marijuana after the age of 16, but denied doing so from 1996 to 2003, 
the seven years prior to completing his QNSP.  Id. at 62.  He explained that he felt 
pressured during the interview with the psychiatrist to give a positive answer.  Id. at 67.    
 
The individual admitted to a history of alcohol use and abuse.  Tr. at 69.  He testified that 
he abused alcohol during his divorce proceedings, but after his 2002 DWI, he realized that 
he had a problem and needed to reduce his alcohol consumption.  Id. at 69-70.  As a  
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result, he did not drink if he was going to drive.  He reduced his consumption even further 
after his psychiatric evaluation in May 2005.  Id. at 72.  The individual testified that his 
father had a history of excessive drinking and that his brother was recently hospitalized with 
liver disease as a result of excessive alcohol consumption.  Id.   He was last intoxicated, by 
his own definition, in late 2004. Id. at 80. 
 
After the psychiatric evaluation, the individual did not go to AA, but decided to deal with the 
issue of his alcohol consumption on his own.  In November 2005, he received a copy of the 
psychiatric report.  Id. at 83.  He did not believe that he had an alcohol problem, but 
decided to attend an AA meeting in December 2005 in order to see if it would be helpful.  
Id. at 77.  He also attended a meeting in January 2006, but did not like the meetings or the 
other attendees.    He does not like AA, has no sponsor, and believes that he has no need 
to attend because he is not currently abusing alcohol and has not done so for 
approximately 14 months year prior to the hearing.  Id. at 77-79.   In fact, he is currently 
consuming alcohol.  Id. at 79.  However, he is now willing to attend AA and get a sponsor if 
necessary in order to get a clearance.  Id. at 81-82.  He admits that embarrassment 
prevented him from telling his girlfriend about his arrests.  Id. at 87.  He also admitted that 
he did not ask certain colleagues to testify on his behalf at the hearing for fear of a negative 
impact on his career advancement.  Id. at 91.  
 
D.  Mitigation of the Security Concerns 

 
              1.  Alcohol Use 
 
At the conclusion of the hearing, the psychiatrist remained convinced that the individual’s 
alcohol use is still a security concern because he has not had adequate treatment for his 
alcohol problem. 1  The individual, on the other hand, contends that the agency’s security 
concerns are mitigated because he does not have an alcohol problem and currently uses 
alcohol responsibly.  To corroborate that argument, he presented the testimony of two 
individuals who know him well and who confirmed that he limits his alcohol consumption to 
a few beers on the weekend, but does not drink to intoxication.   
 
After reviewing the hearing testimony and the record in this case, I conclude, for the 
reasons given below, that the individual has not sufficiently mitigated the valid security 
concerns of the DOE regarding his use of alcohol.   First, even though he has had two 
alcohol-related arrests in a short period of time, the individual has not had any alcohol 
treatment and continues to drink alcohol.  As evidence of his rehabilitation or reformation, 
the individual presented a very cursory intake report from a one hour appointment at a 
recovery center that states that the individual has not experienced any alcohol problems 
since 2002, and that he is at minimal risk for further problems.  Ex. 7; Tr. at 64-65.   
However, the author of this report did not testify or provide documentary evidence of how 
he reached this conclusion. 2   The DOE psychiatrist, who was present during the entire 

                                                 
1 Unlike a medical diagnosis of alcohol abuse or alcohol dependence, I need not defer to the opinion of the 
DOE psychiatrist with respect to the ultimate issue here—whether the individual is an unacceptable security 
risk.    See e.g., Personnel Security Hearing, Case No. VSO-0537   (September 10, 2003); Personnel Security 
Hearing, Case No. TSO-0236, 29 DOE ¶ 82,880 (2005).   
2 In addition, I am unable to determine if the individual who filled out the intake report is a qualified medical 
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hearing, reaffirmed his original findings—i.e., the individual requires alcohol treatment and 
at least two years of sobriety for adequate evidence of rehabilitation or reformation.   

 
Second, the individual has not admitted to himself, or to those close to him, that he has an 
alcohol problem.3  Throughout the proceedings, he has insisted that he did not have a 
problem despite a history of heavy drinking.  Tr. at 71, 77.  This troubled the psychiatrist 
who wrote in his Report that the individual “shows a complete lack of insight into the fact 
that he has an alcohol problem.”   Report at 20, fn 48.  For example, during the PSI, he 
said that his wife complained that he was always drinking, and he admitted drinking from 
one to two six packs of beer each week for almost 20 years, until his second DUI.  PSI at 
29-34.  He admitted that he drank a six pack daily during his divorce proceedings, but 
blamed his DUI on marital problems.  Report at 10-11.  His daughter and parents have told 
him that he should not drink at all.  Id. at 14.  His father has a history of heavy drinking, and 
his brother has three DUIs and liver disease caused by excessive drinking.   However, he 
minimizes the fact that he has only one less DUI than his brother, whom he considers an 
alcoholic.  Report at 16.  During the hearing he said that even though he had abused 
alcohol in the past, he did not believe he was abusing alcohol at that time and for that 
reason has not requested an AA sponsor or returned to meetings since he attended one in 
January 2006.  Tr. at 75-79.  He did not feel that he belonged in AA.  Id. at  84.  He admits 
that he was intoxicated as recently as 2004, two years before the hearing but two years 
after his second DUI.  Id. at 79-80.  He decided to wait until the outcome of the hearing to 
determine if he would attend AA.  Id. at 84.   
 
To sum up, there is persuasive evidence in the record that the individual had a pattern of 
heavy drinking  in the past.  He has admitted to two DUIs in the past six years.  Further, he 
has had no rehabilitation or alcohol treatment.  He continues to drink, albeit responsibly, but 
appears to minimize the seriousness of his problem.  He is making minimal effort to find a 
treatment program that would provide the rehabilitation recommended by the psychiatrist.  
The individual experienced both DUIs during a time of stress in his life and he has had no 
treatment to enable him to avoid such serious consequences in the future should he 
experience similar stressors again.  Without rehabilitation or reformation, the security 
concerns remain.   
 
                    2.  Falsification 
 
Cases involving verified falsifications are difficult to resolve favorably for the individual 
because there are neither experts to opine about what constitutes rehabilitation or 
reformation from lying nor security programs to achieve rehabilitation.  Therefore, Hearing 
Officers must look at the statements of a person, the facts surrounding the falsification and 

                                                                                                                                                             
professional or a licensed clinical social worker who works with a recognized alcohol treatment program.  Adjudicative 
Guidelines (December 29, 2005) at 11.  It is also not clear that the author of the report was aware of the individual’s first 
DUI arrest.  Report at 12, fn. 23-24. 
3 I note that the individual concealed his alcohol arrests from two people very close to him-- his girlfriend, who spends 
most of her time with him, and the close friend who also testified on his behalf at the hearing.  The individual testified 
that he was not proud of his arrests, and told only his daughter and parents.  Tr. at 75.  He was also too embarrassed to 
tell his girlfriend that he had attended two AA meetings.  Id. at 87.  This concealment could create a vulnerability to 
exploitation, manipulation, or duress.  Adjudicative Guidelines at 8. 
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the individual’s subsequent history in order to assess whether a person has rehabilitated 
himself from the falsehood and whether restoring the security clearance would pose a 
threat to national security.  See Personnel Security Hearing, Case No. VSO-0440, 28 DOE 
¶ 82,807 (2001) (affirmed by OSA, 2001).  The key issue is whether the individual has 
brought forth evidence in the record to demonstrate that he can be trusted to be 
consistently honest with the DOE.   See Personnel Security Hearing, Case No. VSO-0442, 
28 DOE ¶ 82,815 (2001) (affirmed by OSA, 2001). 
 
It is undisputed that in 2005 during his psychiatric evaluation, the individual admitted drug 
use that he had not disclosed in 2003 on his QNSP.  He contends, however, that he felt 
pressured during the evaluation to admit to drug use.  At the hearing, the individual 
explained that he was not certain that he had ever smoked marijuana in 1999 or 2000. 
According to the individual, the DOE psychiatrist told him that a reliable source stated that 
the individual had smoked marijuana in 1999 or 2000.  Tr. at 61.  He argued that the 
“reliable source” was probably his ex-wife who wanted to hurt him and his career.  Id. at 64. 
 He admits that he had parties at his home where some guests would smoke marijuana, but 
he doesn’t recall ever smoking himself.  Id. at 62.  The individual testified that he was “90% 
certain that [he] did not smoke marijuana in 1999 or 2000.”  Id. at 63.  He contends that he 
was intimidated by the psychiatrist : 
 
A. I felt pressured to give an answer that perhaps I did.  I was very reluctant in admitting  
 
      to it.  And I said, well, perhaps I did.    
 
Q.  So, as we sit here today the, is this statement true or not with regard to your drug use? 
 
A.  Well, there again, I would vouch that I did not use drugs in ’99, 2000.” 
 
Tr. at 67.   
 
After reviewing the record, I find that the individual did deliberately omit information on his 
QNSP when he did not disclose marijuana use in 1999 or 2000.   During the hearing the 
individual admitted that he regularly had one or two parties a year at his house where some 
of the guests would smoke marijuana.  Tr. at 62.  Also, the individual provided the details of 
his 1999-2000 marijuana use to the psychiatrist prior to learning what the source had 
disclosed: 
 

I asked him, “When was your last use of any illegal drug?”  There was 
a long pause.  I said, “Be honest with me.”  He said, “In ’99 or 2000.”  I 
asked him what he used.  He said he smoked marijuana.  I asked him 
where and he said “In my back yard.”  I asked him, “Whose 
marijuana?” He said, “One of the guys who shared it.” 

 
Report at 16. 
 
This exchange does not give the impression that the individual was pressured into 
admitting something that he did not do.  It is unclear from the record how or why his 
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nervousness would lead him to fabricate a tale of marijuana smoking.  Given the 
individual’s disclosure that he had parties at least once a year where he allowed his guests 
to smoke marijuana, it is not unlikely that he himself smoked marijuana at one of those 
events.  The individual himself says that he cannot be certain.  Thus, I do not accept the 
individual’s explanation that he was pressured into his admission, and I find that the 
individual has not mitigated the security concerns regarding his falsification.   
 
                     3.  Marijuana Use 
 
The individual admitted occasional marijuana use during high school, approximately 20 
years ago.   However, DOE did not ask the psychiatrist to evaluate this drug use, which 
was mitigated by time.  Report at 2-3.  The individual testified that the account of his 
alleged marijuana use in 1999 or 2000 during a party was not credible, and a friend who 
attended the party testified that he did not see the individual smoke there.  His witnesses 
testified that he does not use drugs, they do not use drugs, and he avoids those individuals 
who do.4   
 
I previously concluded that it is not unlikely that the individual used marijuana at a party at 
his home.  However, I find that this use was infrequent, it occurred while the individual did 
not hold a clearance, and does not approach the level of abuse or dependence.  Moreover, 
the DOE psychiatrist concluded that the marijuana use was not significant enough for a 
psychiatric diagnosis regarding drug use.  The psychiatrist testified that  “it’s just use, it 
wasn’t abuse or dependence.”  Tr. at 27.  Therefore, I find that the individual has mitigated 
the security concern arising from his use of marijuana in the past. 
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (f),(j), (k) (Criteria F, J, and K).  However, the individual has presented 
adequate mitigating factors regarding the Criterion K concern that alleviates the legitimate 
security concerns of the DOE Operations Office regarding that criterion.  The individual has 
not, however, mitigated the security concerns of Criteria F and J.  Thus, in view of Criteria F 
and J and the record before me, I cannot find that granting the individual=s access 
authorization would not endanger the common defense and security and would be 
consistent with the national interest.  Accordingly, I find that the individual should not be 
granted access authorization at this time.  Any party may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  July 24, 2006 

                                                 
4 This contradicts the individual’s testimony that some party guests smoked marijuana at his house. 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                                 August 31, 2006 
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Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  August 23, 2005 
 
Case Number:  TSO-0287 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter “the Individual”) 
for continued access authorization.  This decision will consider whether, based on the testimony 
and other evidence presented in this proceeding, the Individual’s access authorization should be 
granted.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be granted.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the DOE may suspend an individual’s access authorization where 
“information is received that raises a question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been 
received and a question concerning an individual’s eligibility to hold an access authorization has 
been raised, the burden shifts to the individual to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common defense and security and would 
be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In considering derogatory information, the DOE considers 
various factors including the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  10 C.F.R. § 710.7(c).  The ultimate decision concerning 
eligibility is a comprehensive, common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a). 
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II. BACKGROUND 

 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
him to have an access authorization. The Individual’s employer sought to upgrade the 
Individual’s current security clearance. During the course of the Local Security Office’s (LSO) 
investigation, allegedly derogatory information was discovered that concerned an extensive 
period of misuse of alcohol and attempts at treatment for alcohol-related problems. The LSO 
then conducted a Personnel Security Interview (PSI) with the Individual in December 2004 to 
inquire about the alleged derogatory information.  Because the PSI did not resolve the security 
concerns regarding the Individual’s past misuse of alcohol, the Individual was referred to a DOE 
consultant-psychiatrist (the Psychiatrist) for an evaluation concerning his alcohol consumption. 
The Psychiatrist interviewed the Individual and, in April 2005, issued a psychiatric evaluation 
report. 
 
In his April 2005 report, the Psychiatrist determined that the Individual suffered from “Alcohol 
Dependence with Physiological Dependence in sustained full remission.” DOE Exhibit (Ex.) 6 at 
36. The Psychiatrist indicated that the Individual’s problem with alcohol was a condition which 
caused or may cause a significant defect in judgment or reliability. Id. at 39. While noting that 
the Individual was very active in Alcoholics Anonymous (AA), the Psychiatrist reported that the 
Individual had provided false information to the DOE concerning his past alcohol use. Given that 
fact and the fact that the Individual had been through numerous alcohol treatment programs and 
had relapsed afterward, the Psychiatrist opined that the Individual would have to be abstinent 
from alcohol for a period of five years and provide independent evidence confirming that 
abstinence, such as third party testimonials, in order to demonstrate adequate rehabilitation.1 
Transcript of Hearing (Tr.) at 38. 
 
In July 2005, the DOE informed the Individual that the Psychiatrist’s report, taken together with 
the Individual’s extensive history of alcohol misuse, constituted derogatory information that 
created a substantial doubt as to the Individual’s continued eligibility for an access authorization 
under 10 C.F.R. § 710.8(h), (j) (Criteria H and  J).  July 2005 Letter from Manager, Personnel 
Security Division, to Individual (Notification Letter). The DOE also cited the Individual’s failure 
to provide a truthful answer regarding his consumption of alcohol during a 1999 PSI and the 
2004 PSI as derogatory information under 10 C.F.R. § 710.8(f) (Criterion F).  Upon receipt of 
the Notification Letter, the Individual requested a hearing in this matter.  The LSO forwarded the 
request to the Office of Hearings and Appeals (OHA).  The OHA Director appointed me to serve 
as the hearing officer.   
 

                                                 
1 The Psychiatrist stated in his report the Individual “has had sufficient rehabilitation.” Id. at 38. Based on the 
Psychiatrist’s testimony in this proceeding, I interpret this statement as meaning the Individual had already 
participated in sufficient formal treatment programs but has not been abstinent long enough to satisfy the 
Psychiatrist’s requirements for a determination of rehabilitation.  
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A hearing was held in this matter.  At the hearing, the Individual was represented by counsel.  
The Individual offered his own testimony, as well as that of a co-worker and his Alcoholics 
Anonymous sponsor.  The local DOE office presented two witnesses, the Psychiatrist and a 
personnel security specialist from the LSO.  
 

III. ANALYSIS 
 
The facts are not in dispute in this case. A brief summary is provided below. 
 
The Individual’s misuse of alcohol began approximately in 1993 around the time of his divorce 
from his wife. Ex. 18 at 11-12.  During that year, he sought treatment for his alcohol problem at 
a treatment facility. Ex. 18 at 7. Nevertheless, the Individual resumed consuming alcohol. The 
Individual was arrested in January 1994 for Driving Under the Influence of Alcohol (DUI). Ex. 8 
at 2. In June 1994, the Individual was terminated from his employment for reporting to work 
while intoxicated. 2 Ex. 18 at 15-16; Ex. 5 at 3. Despite his attempts to address his alcohol 
problem, in July 1994 the Individual was arrested for Driving While Intoxicated (DWI).  Ex. 8 at 
2. The Individual attended another alcohol counseling program during 1994 and 1995. Ex. 10 at 
4; Ex. 17 at 102, 107.  The Individual was subsequently arrested in May 1995 for aggravated 
DWI and having an open container of alcohol in his vehicle, in June 1995 for public intoxication, 
and in July 1995 for aggravated DWI and eluding a police officer. Ex. 8 at 2; Ex. 12; Ex. 18 at 3. 
The Individual was required to seek treatment at another alcohol treatment facility in 1995 due to 
being convicted on the 1995 DWI charge. Ex. 17 at 98. The Individual stopped consuming 
alcohol in July 1995 while participating in the alcohol treatment program. Ex. 18 at 11, 30-31.   
 
After 1995 the Individual’s attendance at AA became less frequent. Ex. 17 at 33-34. In 1996, the 
Individual used alcohol with friends on a “three day binge.” Ex. 6 at 31. In 1998, the Individual  
had another period of consuming alcohol, at times consuming 12 beers at a sitting during a 
period of a month, such that he experienced blackouts. Ex. 17 at 104, 113; Ex. 6 at 32. Pursuant 
to a request from his employer, the Individual was granted an access authorization in 1999. 
During the 1999 PSI conducted pursuant to the request for a clearance, the Individual stated that 
he had not consumed alcohol since July 1995. Ex. 18 at 11, 31.  
 
In 2001 the Individual married for the second time. Subsequently, in 2003 the Individual was 
divorced.  One of the reasons the Individual became divorced was because of a recurrence of his 
alcohol problem. Ex. 17 at 10, 31. In 2001, the Individual began to consume alcohol excessively 
at the time of his father’s death and the break-up with his second wife. Individual’s Exhibit (Ind. 
Ex.) F at 4. In February, 2003, the Individual sought alcohol “detox” treatment at a local 
hospital. Ex. 17 at 18. The Individual claims not to have consumed any alcohol since February 
16, 2003, to have been attending AA regularly since that date and has been active in various 
positions in his AA group. Ex. 17 at 16-18. The Individual obtained an AA sponsor and has 
worked through all of the 12 steps of the AA program. Tr. at 118. At the time of the hearing the 

                                                 
2 The Individual’s 1994 alcohol-related charges were subsequently dismissed. See Ex 16 at 9; Tr. at 19-21. 
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Individual was a sponsor to two other individuals in AA and was helping them work through the 
12 steps of AA. Ind. Ex. F at 7; Tr. at 121, 145-46. 
 
At the hearing, the Individual contended that the security concerns raised by his alcohol 
dependence and his alleged falsifications have been mitigated by his rehabilitation from his 
alcohol problem.  
 

A. Criteria H and J – Alcohol Dependence 
 
The derogatory information concerning Criteria H and J centers on the Individual’s alcohol 
problem.  Criterion H concerns conduct tending to show that the Individual has “an illness or 
mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical  
psychologist, causes or may cause a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J concerns conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 
10 C.F.R. § 710.8(j).   
 
An individual with a security clearance who suffers from an alcohol problem raises security 
concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0243, 27 DOE ¶ 82,808 (2002).    
Given the Psychiatrist’s report finding that the Individual suffered from alcohol dependence, the 
local security office had more than sufficient grounds to invoke Criteria H and J.   
 
In the present case, the parties differ as to whether the Individual can be considered rehabilitated 
from his alcohol problem. It is important to note that this dispute is different from the question I 
am ultimately asked to answer in these cases, i.e., whether granting the Individual’s clearance 
would not endanger the common defense and security and would be clearly consistent with the 
national interest. Considering the issue of rehabilitation provides probative evidence that I weigh 
with other factors in making the broader and non-medical national interest determination 
concerning the Individual’s clearance. See 10 C.F.R. 710.7(a) (“The decision as to access 
authorization is a comprehensive, common-sense judgment made after consideration of all 
relevant information . . . .”).  As discussed below I find that the current state of the Individual’s 
rehabilitation resolves the concerns raised by his diagnosis of Alcohol Dependence thus 
supporting my decision to grant a clearance to the Individual in this case.   
 
At the hearing, the Psychiatrist testified that while he is extremely impressed with the 
Individual’s current efforts at rehabilitation it falls short of what is needed. He believes that only 
evidence that the Individual abstained for a full five years would permit him to be able to 
conclude with a 95 percent certainty that the Individual’s risk of relapsing in the next five years 
would be 10 percent or less. Tr. at 180. In formulating this opinion, the Psychiatrist noted that 
the Individual’s alcohol dependence was severe, with a history of many attempts at treatment and 
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with numerous relapses. Tr. at 49-50, 180. 3 In sum, the Psychiatrist believes that the Individual 
has done everything needed for rehabilitation except demonstrate a five-year period of 
abstinence. Tr. at 179-80. 
 
After the hearing the Individual submitted a evaluative report from another psychiatrist 
(Individual’s Psychiatrist) with experience as a psychiatric consultant for DOE. Ind. Ex. F.  In 
this report, after reviewing the Exhibits submitted by the DOE at the hearing and conducting a 2 
and ½ hour examination of the Individual, the Individual’s Psychiatrist concurred with the 
Psychiatrist’s diagnosis of alcohol dependence. However, he opined that the Individual had 
“demonstrated adequate evidence of rehabilitation.” Ind. Ex. 7 at 7. He noted, in the report, that 
the Individual had been active in AA for three years and attended meetings approximately five 
times a week. He also noted that the Individual had completed all of the steps of the 12 step 
program and was currently working as a sponsor, as well as performing extensive service in his 
AA group as treasurer and as an assistant general service representative. Ind. Ex. F at 7; Tr. at 
120.  
 
The Individual has also submitted a letter from his counselor who is currently treating him for 
anxiety and depressed mood problems resulting from his security clearance difficulties.4 Ind. 
Ex. C. The counselor, a licensed professional, states that he has over 20 years of experience in 
substance abuse counseling. He asserts his belief that true recovery (as opposed to sobriety) 
requires a minimum of two years of work with a recovery support system consisting of an 
aftercare support group or regular attendance at AA with an effective sponsor and a home AA 
group. Ind. Ex. C at 1. He believes that the Individual has met all these requirements for 
recovery. He further believes that the Individual has developed appropriate boundaries in all of 
his relationships, which he believes is another recovery process. Ind. Ex. C at 2. Further, the 
counselor believes that if the Individual was going to relapse it would have been during the past 
three years, a period where the Individual experienced significant stress. He estimates the 
probability that the Individual will relapse if he continues his current program is approximately 7 
percent. Ind. Ex. C at 2.   
 
After reviewing all of the testimony, I believe that overall the Individual is sufficiently 
rehabilitated to resolve the concerns raised by the derogatory information.  In making this 
determination, I do not dispute the Psychiatrist’s learned opinion regarding the risk of relapse 
(i.e. that the risk is greater than 10 percent). However, for the purposes of answering the ultimate 
question in this case, whether granting the Individual’s clearance would be consistent with the 
national interest and not endanger the common defense, I believe the risk of relapse is low 
enough to support restoring the Individual’s clearance. 5  In making this determination, I find the 

                                                 
3 The Psychiatrist noted that of the some 1500 cases that he has reviewed for the DOE as a consultant psychiatrist, 
he had recommended a five-year period of abstinence in only a “handful of cases.” Tr. at 180. 
4 The DOE has not cited these problems as derogatory information.  
5 The regulations are silent as to how low the risk of relapse must be in order to resolve a security concern 
concerning a diagnosis of substance abuse. In this regard, the Psychiatrist has perceptively pointed out in his report 
that when asked to determine whether the Individual had shown “adequate” evidence of rehabilitation, he could find 



 -6-

testimony provided by the Individual and his sponsor as well as the reports submitted by the 
Individual’s Psychiatrist and counselor as persuasive on this issue.  The Individual’s testimony 
has convinced me that unlike his prior attempts at rehabilitation, he has now really internalized 
the fact that he had an alcohol problem and has fully accepted his AA treatment program. This is 
illustrated when the Individual was asked by his counsel at the hearing about his discharge in 
2003 from the detox center: 
 

Q. So how did you end up getting home [from the detox center]? 
 
A.  I walked from [the detox center]  . . . 
 
 . . . . 
 
Q.  And tell me during this walk what you did? 
 
A. During this walk I – as I left the [detox center] I remember it was 
Valentine's, so I saw that on the glass.  As I walked out the lobby, and feeling 
guilty and remorseful, I began to pray and asked God -- I was tired of living like 
this.  I was tired of, you know, having troubles with alcohol.  I  realize I have a 
problem and that I had to make an admission to myself. 
 
 Q.   What do you mean by admission to yourself?   
 
 A.   I had to admit that I was an alcoholic, and I had to ask for that compulsion to 
go away.  Because up to that point I had not done that.  I had not been alone by 
myself to make an admission to me alone that I was having alcohol problems.   
 
 Q.   You had been in treatment programs before, right?   
 
 A.   Yes, sir, many.   
 
 Q.   What was the problem there?  Why didn't they work?   
 
 A.   Prior to this I had made many attempts to just satisfy my mother, my 
spouses, other people, rather than making an admission to myself that I have a 
problem.  [A previous treatment facility], for instance, the first time I went, I went 
to just pacify my first wife.  Her father was an alcoholic and she, you  know, was 

                                                                                                                                                             
no DOE standard for “adequate” and so created his own definition which he used in the present case. Ex. 6 at 2 n.3 
(“I am defining ‘adequate’ as a degree of rehabilitation or reformation where the risk of relapse in the next five years 
is ‘low.’ I am defining ‘low’ as 5 to 10% or less, with the 5% level being applied more to persons who are also in the 
Human Reliability Program.”) Because the hearing officer is responsible for making the determination under Part 
710, he or she is not bound by a medical expert’s opinion as to what level of rehabilitation is needed to resolve a 
security concern raised by a particular diagnosis.  
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always contending that I was having an alcohol problem.  And I said, no, I don't.  
And so in order to basically please her, I would say, okay, I'll get some help. And 
I went to [a previous treatment facility] that time, did the same thing with [my 
prior attempts at] AA. 

 
Tr. at  99-101.  When asked whether he was now going to AA to satisfy DOE, the Individual 
replied: 
 

It's a matter of me staying sober and me living better life.  It has nothing to do 
with DOE.  If I worked for McDonald's I would be at Alcoholics Anonymous.  It's 
just a matter of I don't have a wife, I don't have -- I never thought of it as having 
to pacify DOE, so I don't have a wife to have to pacify.  That was the reason why 
I couldn't stay sober before, because I was always trying to pacify somebody else, 
I wasn't doing it for me.   

 
Tr. at 147-48. 
 
The Individual’s level of participation in AA also provides evidence as to the depth of his 
recovery and provides support as to the limited risk of relapse. He currently attends AA meetings 
on average five times a week and has been attending regularly since 2003. Tr. at 125, 171-72; 
Ind. Ex. D. The Individual has provided convincing testimony indicating that he thoughtfully 
worked through the 12 steps of AA. See Tr. at 101-17. He is also sponsoring two other 
individuals in AA as well as having held a positions of responsibility as treasurer and assistant 
service representative in his AA group. Tr. at 119-20.  
 
Significantly, since 2003, the Individual has also gone through some periods of significant stress 
without relapsing into alcohol use. The Individual has had to deal with a number of adverse 
financial problems related in part to his divorce. The Individual has been forced to sell a long-
time family residence after his ex-wife had neglected the maintenance on it as well as to deal 
with her regarding an automobile on which she was behind on the payments. Tr. at 106-08. 
Additionally, he has been forced to participate in legal proceedings with his first wife concerning 
child visitation and child custody issues. Tr. at 108-9.  
 
When asked what he would do if he had a desire to drink, the Individual stated that his first 
response would be to call his sponsor or, if his sponsor was not available, to immediately go to 
an AA meeting. Tr. at 147. The Individual also stated that he now has a large number of people 
that he feels free to call day or night if he began to have a desire to consume alcohol. Tr. at 147.  
 
My finding that the Individual poses a sufficiently low risk of relapse is also supported by the 
impressive testimony provided by the Individual’s current AA sponsor (Sponsor). The Sponsor 
first became the Individual’s sponsor early in 2003 and has sponsored approximately 15 other 
individuals. Tr. at 171-72.  He and the Individual then began to systematically work through each 
of the 12 steps of the AA program. Tr. at 172. Typically they would talk about each step and 
break it down into component parts. Once the sponsor thought that the Individual had a 
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fundamental understanding of that step they would go on to the next step. Tr. at 172-73. During 
this time they would meet together weekly for a couple of hours with the Individual also 
attending regular AA meetings. After three or four months the Sponsor had worked though all 12 
steps with the Individual. Tr. at 174.  The Sponsor believes that AA service work is a key 
element of recovery. Tr. at 174-75. He confirmed that the Individual’s service in his AA group 
has included performing various roles from making coffee and setting up the meeting place for 
the AA meeting to being treasurer and assistant group service representative for their AA group. 
Tr. at 174-75. The Sponsor also cited the Individual’s efforts in setting up AA meetings in a jail 
for two years as well as being a sponsor of other individuals in AA. Tr. at 174. The Sponsor also 
spoke frankly about a problem in their relationship which resulted in a discontinuation of their 
formal AA relationship for a period of time. Tr. at 175-76. Throughout all the time the Sponsor 
has known him, the Individual has never seen any evidence that the Individual consumed 
alcohol. Tr. at 176.  While not able to guarantee that the Individual would never consume alcohol 
again, the Sponsor offered the following assessment as to the Individual’s chances of remaining 
abstinent from alcohol 
 

If [the Individual] is going to continue to do what he is doing today, going to 
meetings, working with other alcoholics, talking to his sponsor, reading the Big 
Book, [so the Individual] has a good chance of staying sober one day at a time, 
just as I do.  What it comes down to is working the program of Alcoholics 
Anonymous, which is set out in the first 164 pages of our Big Book.  And that's 
what it talks about is, we practice these principles in all our affairs, which are the 
12 steps of Alcoholics Anonymous.  [The Individual] is doing that today.  If he 
continues to do that in the future then that is his insurance, he'll stay sober, as well 
as it is my insurance.   

 
Tr. at 177-78. 
 
In sum, the evidence presented at this hearing has convinced me that the Individual’s 
rehabilitation from his alcohol problem is sufficient to resolve the security concerns raised by his 
alcohol problem. 
 
 B. Criterion F – Falsification 
 
Criterion F describes a concern raised when a person has “[d]eliberately misrepresented, 
falsified, or omitted significant information from . . . a personnel security interview, written or 
oral statements made in response to official inquiry on a matter that is relevant to a determination 
regarding eligibility for DOE access authorization. . . .” 10 C.F.R. § 710.8(f). The DOE security 
program typically explains its concern about this kind of behavior in terms of trust. A person 
who makes false or misleading statements is not acting in a forthright and honest manner, and 
cannot be trusted to protect classified information and special nuclear material. Personnel 
Security Hearing (Case No. TSO-0044), 28 DOE ¶ 82,936 (2003). 
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The Notification Letter issued to the Individual alleges that in a 2004 PSI the Individual provided 
a false answer stating that “he told [LSO] representatives that his last use of alcohol was in July 
1995.”  Notification Letter at 4. At the hearing, the 2004 PSI Interviewer testified that: 
 

. . . . I asked him in my interview, I said, “According to the record of information 
the last time you ever drank was 1995, is that correct?” 
 
And he said “Yes.” And so he reaffirmed what he had told [the 1999 PSI 
interviewer]. It was only later in the interview that I asked him specifically about 
the ’98 incident. 

 
Tr. at 18. 
 
However, an examination on a transcript of the 2004 PSI does not indicate that the Individual 
misled the LSO Interviewer about his last alcohol use: 
 

 Q: Okay.  All right. So, uh, let me ask you, uh, you’re marri – you 
was, your marriage, oh, I know what I was gonna to ask you, yeah, all right, I, I 
mentioned that your first wife, you had drinking, uh, you know, been drinking 
around her and stuff and if I’m not mistaken I read your file that you actually 
stopped drinking alcohol in ’95. 
 
 A: Right. 
 
 Q: Okay. And then, um, you started drinking again after a later time 
and period but it sounds like the stress of your marriage the disagreements you 
and your wife were having led to you having to resort back to alcohol, is that 
correct? 
 
 A: That’s correct. 

 
Ex. 17 at 33. The 2004 LSO interviewer’s first question references the his review of the file, “if 
I’m not mistaken, I read your file that you actually stopped drinking alcohol in ‘95,” and does 
not appear to be a specific question asking whether the Individual had ever consumed alcohol 
since 1995. At most, this somewhat confusing question could be interpreted as asking whether 
the Individual stopped consuming alcohol in 1995, to which the Individual answered truthfully.6  
After considering the entire 2004 PSI, I believe that the Individual did not attempt to mislead the 
LSO interviewer about his post-1995 alcohol consumption. Consequently, I find that the 
Individual did not falsify an answer in the 2004 PSI.  
 

                                                 
6 The record indicates that the Individual has consistently stated that he temporarily stopped consuming alcohol in 
1995 and there is no evidence that contradicts his assertion. See Ex. 6 at 31;  Ex. 17 at 33-34. 
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In his 1999 PSI, the Individual informed a personnel security specialist that he had not consumed 
any alcohol since July 1995 when in reality he had consumed alcohol, as much as 12 beers a day 
over the course of a month, in 1998 while employed in another city. Ex. 18 at 5 (no alcohol use);  
Ex. 17 at 113-14 (admission of alcohol use in 1998). The Individual does not challenge the fact 
that he provided a false statement to the personnel security specialist conducting the 1999 PSI. 
However, he asserts that he did not deliberately provide a false statement but merely forgot about 
that period of consuming alcohol. 
 
The Individual testified that going into the 1999 PSI his mind was focused on a number of very 
unfavorable incidents in his life, including his DWI arrests, and his concern that these incidents 
might prevent him from receiving a clearance. Tr. at 134-37, 153-54. He was focused on these 
events and not his bout of consuming alcohol in 1998 because he believed that these events were 
significantly more harmful to his attempt to receive a clearance. Tr. at 136-37, 153-54. He 
further testified that he was very nervous and ashamed of those incidents and because of this did 
not remember the 1998 drinking incident until the time of the 2004 PSI. Tr. at 154. He also 
believes that his alcoholism and the numerous alcohol related events in his life were partially 
responsible for his failure to remember the 1998 alcohol consuming period. Tr. at 138. 
 
A review of the Individual’s 1999 PSI indicates that the Individual did disclose the significant 
number of unfavorable incidents he mentioned in his testimony at the hearing. Further the 
Individual disclosed the 1998 drinking episode to the Psychiatrist and acknowledged the incident 
to the personnel security specialist in the 2004 PSI. Ex. 17 at 104, 113.7 Nevertheless, the 
Individual’s failure to report his bout of drinking in 1998 is a serious lapse and raise significant 
concerns especially since this may have affected the initial decision to grant him a clearance in 
1999. In mitigation, however, the isolated incident occurred almost seven years ago. 8 Further, 
the Individual reported the events he believed that were more adverse to him accurately in the 
1999 PSI. There is no other evidence before me that leads me to question the Individual’s 
honesty. I believe that this incident is traceable in part to the Individual’s alcohol dependence. 
Supporting my conclusion is the fact that the record contains a note from the Individual’s 
counselor for anxiety and depression opining that “[The Individual] readily admits that he is 
alcohol dependent. Shame and guilt along with anxiety has caused confusion in times, place and 
events during the drinking years when his denial system was fully intact. . . . He still has 
difficulty remembering specific dates during the drinking years.” Ind. Ex. C at 1. Because I 
believe that the Individual’s falsification is significantly connected to his alcohol dependence, I 
find that the 1999 falsification was due either to denial arising from his alcohol dependence or to 
an actual failure in the Individual’s memory about that event as opposed to a deliberate attempt 
to deceive the personnel security specialist in the 1999 PSI.  Given the facts before me, I find 

                                                 
7 The personnel security specialist conducting the 2004 PSI testified that he believed that the Individual had been 
“forthright and honest” during that interview. Tr. at 25.  
8 At the hearing, it was alleged that around the time of the 1999 PSI, the Individual gave the same misleading answer 
to a similar question asked by an Office of Personnel Management (OPM) Investigator.  Tr. at 21. However, the 
Individual did not remember the incident. Tr. at 155. This incident was not raised in the DOE’s Notification Letter 
issued to the Individual. Therefore I have not considered this incident in making my determination. 
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that the security concerns raised by the Individual’s failure to accurately respond to a question in 
the 1999 PSI are sufficiently mitigated.  
 

VI. CONCLUSION 
 
As explained above, I find that the security concerns related to the Individual’s prior history of 
alcohol misuse (Criteria H and J derogatory information) have been resolved.  Further, I find that  
the falsification concern (Criterion F derogatory information) has been resolved.  I conclude that 
granting the Individual’s access authorization “would not endanger the common defense and 
security and  would  be clearly  consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  
Consequently, the Individual’s access authorization should be granted.  The parties may seek 
review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: August 31, 2006 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s.  

                 February 14, 2006  
 
 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 19, 2005 
 
Case Number:   TSO-0288 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 A local 
DOE Security Office (LSO) suspended the individual’s access authorization pursuant to the 
provisions of Part 710. In this Decision I will consider whether, on the basis of the testimony and 
other evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should not be 
restored. 
 
I. Background 
 
The individual works for a DOE contractor in a position that requires him to hold a DOE security 
clearance. Until the DOE suspended the individual’s security clearance in 2005, the individual 
had held a security clearance for 22 years. For most of those 22 years, however, the LSO had 
monitored the individual’s finances, meeting with him when necessary to discuss financial issues 
that raised concerns to the agency. During the individual’s employment tenure, the LSO 
conducted six personnel security interviews with the individual (Exhibits 70-75), issued one 
Letter of Interrogatory (LOI) to him (Ex. 20) and provided a Special Security Lecture (SSL) to 
him (Ex. 19), all in an effort to gain assurances that the individual had properly addressed 
financial problems that had come to the attention of the LSO. 
 
In July 2003, the individual filed a voluntary Petition for Bankruptcy under Chapter 13 of the 
United States Bankruptcy Code.  Ex. 50.  The following month, a Bankruptcy Court confirmed a 
Chapter 13 Bankruptcy Plan which established the schedule pursuant to which the individual 
would repay his creditors. Id. In May 2004, the Chapter 13 Trustee filed a Motion to Dismiss the 
bankruptcy petition on the basis that the individual had failed to make timely payments under the 
Chapter 13 Bankruptcy Plan. Ex. 40. On  
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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September 2, 2004, the Bankruptcy Court granted the Chapter 13 Trustee’s motion and 
dismissed the individual’s bankruptcy petition. Ex. 39. The following month, October 2004, the 
individual filed another Chapter 13 Petition for Bankruptcy. Id. That case is currently pending in 
the Bankruptcy Court with jurisdiction over the matter.  
 
In July 2005, the LSO initiated formal administrative review proceedings when it informed the 
individual that his access authorization had been suspended pending the resolution of certain 
derogatory information that created substantial doubt regarding his continued eligibility to hold a 
security clearance. In a Notification Letter that it sent to the individual, the LSO described this 
derogatory information and explained how that information fell within the purview of two 
potentially disqualifying criteria. The relevant criteria are set forth in the security regulations at 
10 C.F.R. § 710.8, subsections f and l (Criteria F and L respectively).2  
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations and requested an administrative review hearing. On August 26, 2005, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. 
Subsequently, I convened a hearing within the regulatory time frame specified by the Part 710 
regulations. 
 
At the hearing, three witnesses testified. The LSO presented the testimony of one witness. The 
individual presented his own testimony and that of one other witness. The LSO submitted 75 
exhibits into the record; the individual tendered eight exhibits.  
 
II. Regulatory Standard 
 
A.      Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the  

                                                 
2  Criterion F concerns information that a person has “deliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, 
a personnel qualifications statement, a personnel security interview, written or oral statements made in response to 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f).  Criterion L relates, in relevant 
part, to information that a person has “engaged in any unusual conduct or is subject to any circumstances which tend 
to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or undue duress which may cause the individual to act 
contrary to the best interests of national security . . . ” 10 C.F.R. § 710.8 (l). Such conduct or circumstances for 
purposes of Criterion L include, but are not limited to, a pattern of financial irresponsibility.   
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side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the 
regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security. Id. 
 
III.         Findings of Fact  
 
The record in this case is confusing because there appears to be (1) unresolved conflicts between 
credit reports and bankruptcy documents listing creditors and the amounts owed by the 
individual to those creditors; (2) possible corporate name changes for some of the individual’s 
creditors; (3) possible assignments of some of the individual’s debts from creditors to collection 
companies; (4) possible purchases of some of the individual’s debts by factoring companies; and 
(5) multiple amendments and changes to the individual’s bankruptcy schedules of assets and 
liabilities. This confusion, combined with a voluminous record, presented a challenge to 
determining the accurate facts in this case. The findings of fact as set forth below are based on 
my evaluation of the entire record in this case, with special emphasis given to the testimonial 
evidence presented at the hearing and the documentary evidence submitted into the record by the 
Bankruptcy Counsel for the individual. 
 
The individual’s apparent difficulty managing his finances first came to the attention of the LSO 
during a routine background investigation in 1983 when the LSO discovered that two of the 
individual’s creditors had “charged off” approximately $850 of his debt and that $300 of the 
individual’s debt had gone to collection. Ex. 17.  The LSO provided a Special Security Lecture 
(SSL) to the individual to emphasize the importance of financial responsibility. Id. 
  
In 1991 a routine background reinvestigation of the individual uncovered additional irregularities 
in the individual’s finances. Ex. 16. To address the concerns associated with this potentially 
derogatory information, the LSO conducted a Personnel Security  
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Interview (PSI) in 1992 (PSI #1). During PSI #1, the individual revealed that his financial plight 
was caused by two periods of loss of employment: one for one month because of a work-related 
injury 3and the second for 10 weeks due to a union strike.4 Ex. 75 at 25-36. The individual’s 
explanations apparently resolved the LSO’s security concerns at this point. 
 
In 1992, the individual was injured on the job again and was out of work for one and one-half 
years. Transcript of Hearing (Tr.) at 88.  During this period, the individual claimed that he 
received only two thirds of his wages and lost overtime pay. Id. at 89.  Even though his wife 
returned to work, the wife’s income did not bridge the gap between his pre-injury wages and 
overtime and his post-injury wages and overtime. Id. Sometime in 1992, the individual’s car 
experienced mechanical problems and he did not have the money to fix it. Ex. 74 at 17.  The 
individual claimed that he returned the car to the dealership and agreed to a wage garnishment of 
$242 biweekly to settle the debt to the dealership. Id.  Around this same time, the individual 
owed $1200 to a collection company and $1000 to the Internal Revenue Service (IRS). Id. at 19-
25; Ex. 15. The LSO conducted a second PSI with the individual in 1995 (PSI #2) to discuss 
these matters. Ex. 74. The individual apparently mitigated any security concerns associated with 
his finances during the PSI #2. Ex. 15. 
 
In 1995, the individual and his wife started a restaurant in a house that he and his wife owned. 
Tr. at 89.  The individual related that he invested much time and money in the business but if 
failed because of its location. Id. at 90. Undeterred by this failure, the individual moved his 
restaurant to a different venue. Id. The individual testified that he needed to buy new equipment 
and make repairs to the new restaurant location. Id.  Later, he moved the restaurant to a different 
location but this location required him to put a new roof on the property and to address septic 
problems. Id.  By 1998, the individual realized that the restaurant would not remain viable. Id. At 
the hearing, the individual estimated that he lost between $15,000 and $20,000 on this failed 
business venture. Id. 5 On May 16, 1995, the individual completed and executed a Questionnaire 
for Sensitive Positions (QSP) in which he responded negatively to the question whether he had 
any delinquent financial obligations over 180 days. Ex. 35.   
 
On January 31, 1997, the individual completed and executed a Questionnaire for National 
Security Positions (QNSP).  On that form, the individual responded affirmatively to the question 
whether he had ever had his wages garnished or any property repossessed. Ex. 34. To follow-up 
on this matter, the LSO sent the individual a LOI in 1997 in which it asked for more detailed 
information relating to the individual’s wage garnishment and collection accounts. Ex. 20. The 
individual provided the LSO with the information requested and the LSO continued the 
individual’s security clearance.  
 

                                                 
3  The individual did admit during the 1992 PSI that he received workers compensation during the time that he was 
recovering from his work-related injury. Ex. 75 at 40. 
 
4  At the hearing, the individual revealed that he did receive income during the strike but the income was less than 
was he would have received had he been working. Transcript of Hearing (Tr.) at 87. 
 
5   The individual never revealed to the LSO that his failed restaurant venture contributed in any way to his financial 
difficulties.   
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On February 22, 1998, the individual completed and executed another QNSP wherein he 
revealed that he had paid off a garnishment totaling $4,866.94 but still owed a credit union 
approximately $3,000. Ex 33. According to the individual, his daughter went to college in 
another state in 1998 and his wife moved to that other state for three months to assist his 
daughter assimilate into college life. Tr. at 91.  The individual claimed at the hearing that he 
incurred unexpected expenses associated with his wife’s three-month visit. Id.  
 
One year later on February 12, 1999, the individual disclosed on his QNSP that he had no 
outstanding financial issues. Ex. 32.  He only noted on that security form that he had paid in full 
a garnishment in the amount of $4,866.94.  The following year on February 13, 2000, the 
individual completed another QNSP and revealed the above-referenced garnishment as “paid in 
full.” Ex. 31.  On December 14, 2000, the individual completed a QNSP and responded 
negatively to question #27 (b), “In the last 7 years, have you ever had your wages garnished or 
had any property repossessed for any reason?”  Ex. 30. On January 10, 2001, the individual 
responded affirmatively to question #27(b) on the QNSP and listed a garnishment of $4,866.94.  
 
In 2001, the individual underwent another routine background investigation.  As part of the 
investigation, the LSO obtained a credit report on the individual.  The credit report revealed 
$4300 in judgments against the individual, 11 collection accounts, two “charged off” accounts 
totaling $13,121 and a voluntary automobile repossession in 2000.  When the LSO compared this 
information to the QNSPs completed by the individual in 1998, 1999, 2000 and 2001 it realized 
that the individual had failed to disclose most of these financial issues to the DOE.  To address 
this matter, the LSO conducted its third PSI with the individual in 2001 (PSI #3). 
 
During PSI #3, the individual apologized for failing to list his financial delinquencies on his most 
recent QNSP.  He stated that he “overlooked it.” Ex. 73 at 13.  Later in the interview, the 
individual claimed that he “misunderstood the question.” Id. at 44-45. The individual also related 
during the subject PSI that he allowed his van to be voluntarily repossessed because he “just 
couldn’t afford it anymore.” Id. at 13-14.  In addition, he stated that some of his financial 
difficulties stemmed from his brother to whom he had given a truck with the understanding that 
the brother would continue making the truck payments. Id. at 21.  The brother did not make the 
truck payments. Id.  The individual told the Personnel Security Specialist that he believed that he 
could live within his means but needed to learn how to better manage his money. Id. at 42-43. 
The LSO required the individual to sign a “Certification to Provide Information” in which he 
agreed to contact all his creditors and inquire about the status of his outstanding accounts.  Ex. 
73, attachment. The individual assured the Personnel Security Specialist that he would satisfy the 
debts that appeared on his credit report and provided a copy of the letters that he wrote to his 
creditors pursuant to the “Certification to Provide Information.” Ex. 8.  
 
In 2002, the LSO received three incident reports relating to the individual’s financial affairs. On 
June 13, 2002, the individual informed the LSO in writing that a writ of garnishment had been 
filed against his wages. Ex. 24.  He advised the LSO that he was “making arrangements to pay 
[the] debt.”  Id. On June 19, 2002, the individual informed  
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the LSO in writing that a Complaint for Foreclosure had been filed against him in court. Ex. 25.  
The individual advised the LSO that he was “applying for hardship withdrawal from his 401k 
plan” to address this issue. Id. On August 1, 2002, the individual informed the LSO in writing 
that a writ of garnishment had been filed against him in court. Ex. 23.  The LSO immediately 
scheduled a PSI with the individual.    
 
During the 2002 PSI (PSI #4), the individual explained that he could not make his car payments 
so the car dealership garnished his wages until he repaid approximately $6,000. Ex. 72 at 5. He 
also stated that he had experienced some financial hardships in his family that left him unable to 
pay his mortgage.  Id. at 8-11. He withdrew $10,000 from his retirement account to pay down a 
portion of his overdue mortgage payments. Ex. 7. During PSI #4, the LSO noted that a 2002 
credit report listed past due or collection accounts in the amount of $25,772 in addition to the 
$100,000 mortgage and car repossession. Id. The individual told the LSO that he wanted to pay 
his bills and would set up payment plans with his creditors or pay the accounts in full. According 
to the record, the individual provided the LSO with all the information that it requested to show 
that he was attempting to pay his creditors. Ex. 6. 
 
In July 2003, the individual filed a Chapter 13 Bankruptcy Petition. Ex. 40. The individual 
testified that he had shoulder surgery in 2003 and lost three months of overtime pay during this 
period. Tr. at 91. The Bankruptcy Court approved a plan whereby the individual agreed to pay 
$1405 per month to the Chapter 13 Trustee for a period of three years. Ex. 71 at 7.  On April 22, 
2004, the LSO conducted another PSI (PSI #5) with the individual to address the individual’s 
bankruptcy filing. Id. According to a Case Evaluation Sheet relating to PSI #5, the LSO 
determined that the individual’s access authorization was not affected by his Chapter 13 filing, 
and noted that “updated court documentation reflects that [the individual] is meeting the 
requirements of his payment plan.” Ex. 5. The court documentation upon which the LSO relied 
in making this determination must not have been current because one month after PSI #5, the 
Chapter 13 Bankruptcy Trustee filed a Motion to Dismiss the individual’s Bankruptcy Petition 
on the grounds that the individual had “defaulted in the plan payments for about 3 months.” Ex. 
40.  The Bankruptcy Court granted the Trustee’s motion and dismissed the Chapter 13 
Bankruptcy Petition on September 2, 2004. Ex. 39. 
 
On October 21, 2004, the individual filed another Chapter 13 Bankruptcy Petition. Id. In 
February 2005, the LSO conducted its sixth PSI (PSI #6) with the individual.  During this PSI, 
the individual told the LSO that he had not received any credit counseling prior to filing his 
Bankruptcy Petition. Ex. 70 at 35. He also told the LSO that he had fallen behind on his bills 
when his wife and daughter had become ill. Id. at 9. The individual did not reveal with 
specificity why his financial condition had deteriorated despite probing questions posed by the 
LSO during PSI #6. 
 
According to the terms of the individual’s most recent Chapter 13 Bankruptcy Plan, the 
individual is required to pay $2,860 each month to the Chapter 13 Trustee who, in turn, will 
distribute the money to the individual’s creditors. Exhibits D and H. A Bankruptcy Court Order 
reflects that the individual began tendering his monthly payments to the Bankruptcy Trustee on 
November 25, 2004 and is projected to make his final payment to the Bankruptcy Trustee in 
January 2009. Id.   
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IV.        Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing. In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).6 After due deliberation, I have determined that the 
individual’s access authorization should not be restored at this time.  I cannot find that such 
restoration would not endanger the common defense and security and would be clearly consistent 
with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of 
this decision are discussed below. 
 
A. Derogatory Information and Associated Security Concerns  

 
As previously noted, the LSO cites two potentially disqualifying criteria as bases for suspending 
the individual’s security clearance, i.e., Criteria F and L. 
 
With regard to Criterion F, the LSO alleges that the individual misrepresented, falsified, or 
omitted significant information regarding his financial delinquencies on nine security forms7 that 
he completed between 1995 and 2004. From a security standpoint, false statements made by a 
person in the course of an official inquiry regarding a determination of eligibility for DOE access 
authorization raise serious issues of honesty, reliability, and trustworthiness. The DOE security 
program is based on trust, and when a security clearance holder breaches that trust, it is difficult 
to determine to what extent the person can be trusted again in the future. See, e.g., Personnel 
Security Hearing (Case No. TSO-0052), http://www.oha.doe.gov./cases/security/tso0052.pdf; 
Personnel Security Hearing (Case No.TSO-0024), 
http://www.oha.doe.gov./cases/security/tso0024.pdf; Personnel Security Hearing (Case No. 
VSO-0281), 27 DOE ¶ 82,821 at 82,823 (1999), aff’d, Personnel Security Review, 27 DOE ¶ 
83,025 (2000) (affirmed by OSA, 2000). 
 
As for Criterion L, the LSO alleges that the individual “has established a progressive pattern of 
deliberate financial irresponsibility and has shown an unwillingness or inability to satisfy debts 
despite five 8 personnel security interviews (PSI), a letter of interrogatory (LOI), and a special 
security lecture (SSL) addressing extensive financial problems.”  

                                                 
6   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
 
7   The nine forms in question are the following: a QSP dated May 15, 1995, a QNSP dated January 31, 1997, a 
QNSP dated February 22, 1998, a QNSP dated February 12, 1999, a QNSP dated February 13, 2000, a QNSP dated 
December 14, 2000 (this form is erroneously referred to in the Notification Letter as a February 14, 2000 QNSP), a 
QNSP dated February 17, 2002, a QNSP dated February 10, 2003 and a QNSP dated February 18, 2004. See 
Exhibits 35, 34, 33, 32, 31, 30, 28, 27 and 26 respectively. 
 
8    As noted in Section III, the LSO conducted six PSIs with the individual to discuss his finances. 
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Notification Letter at 1. In addition, the LSO claims that the individual’s current financial plight 
is underscored by his 2004 bankruptcy filing in which he listed liabilities of $216,504, $32,176 
of which are for back taxes. 9 Finally, the LSO alleges that a credit report dated February 11, 
2005 reflects that the individual had incurred an additional $21,183 of delinquent debt that was 
not included in his bankruptcy filing. 
 
The individual’s failure to live within his means, to satisfy his debts and meet his financial 
obligations is a security concern because these actions may indicate “poor self-control, lack of 
judgment, or unwillingness to abide by rules and regulations, all of which can raise questions 
about an individual’s reliability, trustworthiness and ability to protect classified information.  See 
Amended Adjudicative Guidelines to 10 C.F.R. Part 710, Guideline F, entitled “Financial 
Considerations” set forth at http://www.fas.org/sgp/isoo/guidelines.pdf. An individual who is 
financially overextended is at risk of having to engage in illegal acts to generate funds. Id. 
Another security concern arises not from the individual’s bankruptcy filing per se, but rather 
from the circumstances surrounding a person’s bankruptcy and his or her attendant financial 
problems. See Personnel Security Hearing (Case No. VSO-0509), 
http://www.oha.doe.gov/cases/security/vso0509.pdf; Personnel Security Hearing   (Case No. 
VSO-0414), 28 DOE ¶ 82,794 (2001); aff’d, 28 DOE ¶ 83,025 (2001) (affirmed by OSA, 2001). 
When reviewing the access authorization of a person who has filed for bankruptcy relief, I must 
focus on how the person reached the point at which it became necessary for him or her to seek 
the help of the bankruptcy court in order to regain control of his or her financial situation through 
the legal discharge of his or her debts. See Personnel Security Hearing (Case No. VSO-0288), 27 
DOE ¶ 82,826 (1999), aff’d,  
28 DOE ¶ 83,004 (2000) (affirmed by OSA, 2000). Finally, the LSO’s concerns regarding the 
individual’s purported failure to include $21,183 in pre-petition debt in his Bankruptcy Petition 
would have raised a security concern about the individual’s honesty, reliability and 
trustworthiness had the facts, as alleged, been accurate. At the hearing, the individual’s 
Bankruptcy Counsel provided compelling testimony and detailed financial evidence to 
demonstrate that the individual had included the pre-petition debt at issue in the Notification 
Letter in his Bankruptcy Petition. Based on the convincing new evidence tendered at the hearing, 
I dismissed a portion of the Notification Letter.  Specifically, I dismissed the last sentence in 
paragraph two of Part II of the Notification Letter which read: “Moreover, a credit report dated 
February 11, 2005 reflects an additional $21,183 of delinquent debt that was not included in his 
bankruptcy.” 10  
 
B. Criterion F     
 
As noted above, the LSO alleges that the individual deliberately falsified responses regarding his 
financial situation on nine separate security forms. To mitigate the LSO’s concerns, the 
individual testified that he never attempted to mislead the DOE about his financial condition. Tr. 
at 102.  He added, “I didn’t deliberately lie, I haven’t had any  

                                                 
9  At the hearing, the individual’s Bankruptcy Counsel provided updated documentation which shows that the 
individual’s income tax liability is approximately $60,000, not $32,176. Ex. G. 
 
10  The DOE Counsel raised no objection at the hearing to the dismissal referenced above. 
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counseling on money management and I want to get into something like that to be sure nothing 
happens again like this.” Id. at 103.  
 
After carefully reviewing the evidence, I determined that some of the individual’s omissions on 
his security forms were inadvertent. Specifically, I found that the individual’s omission of two 
debts on his May 1995 QSP was not deliberate. The individual’s responses to the inquiries made 
of him during PSI # 3 convinced me that the individual simply “overlooked” the two debts in 
question. Ex. 74 at 28.  
 
With regard to the individual’s failure to disclose his substantial tax liability to the LSO on five 
QNSPs between January 1997 and December 2000, I find the individual’s actions to be 
deliberate. With the exception of the February 22, 1998 QNSP where the individual revealed a 
$3000 debt to a credit bureau, the individual did not list any outstanding debt on his four other 
QNSPs.  During PSI #3, the individual claims that “he overlooked other financial delinquencies, 
including State income taxes in the amount of $1,000.” Ex. 73 at 13, Ex. 15. According to 
bankruptcy documentation tendered during the hearing, the individual was assessed back taxes 
by the IRS in November 1998 in the amount of $1376 and $8437 in back taxes in June 1998. Ex. 
G. The individual did not offer any explanation at the hearing for his failure to disclose these tax 
delinquencies to the LSO. While I can understand how the individual may have negligently 
failed to list some of the debts discussed during PSI #3, the individual did not convince me that 
he overlooked his delinquent back taxes when he completed his security forms. From my 
perspective, the aggregate sum of $9,813 is not so insignificant that one would “forget” he or she 
had an outstanding tax liability.  I therefore find that the individual has not brought forth 
convincing, credible evidence to mitigate the DOE security concern that he deliberately omitted 
significant information on the QNSPs that he executed on February 12, 1999, February 13, 2000 
and December 14, 2000. 
 
Similarly, the individual failed to convince me that he did not deliberately falsify his February 
17, 2002 QNSP, his February 10, 2003 QNSP and his February 18, 2004 QNSP when he failed 
to disclose the tax delinquencies totaling $9,813, plus interest that the IRS assessed against him 
in 1998 and 1999. 11  
 
For the reasons discussed above, I find that the individual has not mitigated all of the security 
concerns associated with the Criterion F in this case. 
 
C. Criterion L 
 
To mitigate the LSO’s concerns about the individual’s inability to satisfy his debts over a period 
of 22 years, the individual offered several explanations why he had difficulty managing his 
finances. Among the reasons cited by the individual are the following: (1) two work-related 
injuries, one in 1985 (Ex. 75 at 34), and one in 1992 (Tr. at 88); (2) a 10-week work strike in 
1989 (Id. at 87); (3) money expended to help his daughter when  

                                                 
11  Exhibit G shows that the IRS assessed the individual with delinquent income taxes in the aggregate principal 
amount of $24,295.51 in 2004 for the tax years 1997 through 2003. Since the assessments at issue were made after 
February 18, 2004, the date of the individual’s most recent QNSP, I find that the individual did not fail to disclose 
the additional $24,295.51 plus interest on any of his QNSPs. 
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she broke up with her boyfriend (Ex. 72 at 8, 57);  (4) money spent in 1998 in connection with 
his other daughter’s assimilation into college  (Tr. at 91); (5) a debt attributed to him when his 
brother failed to make car payments on a vehicle given by the individual to his brother (Ex. 73 at 
21); (6) a poor business investment that generated $15,000 to $20,000 in losses between 1995 
and 1998 (Tr. at 89-90); (7) the loss of overtime when his wife and daughter became ill 
sometime prior to 2003 (Ex. 5) 12; and (8) a three month loss of overtime when the individual 
sustained a shoulder injury in 2003.  
 
In evaluating the explanations advanced by the individual to mitigate Criterion L, I determined 
that some of the circumstances that caused his financial plight were largely beyond his control. 
Specifically, the work strike in 1989 and the work-related injuries in 1985 and 1992 
understandably adversely affected the individual’s ability to remain current on his bills. I also 
found there to be no evidence in the record that the individual and his wife engaged in frivolous 
spending. While these two factors can be viewed as mitigating factors, the weight of the 
evidence in this case suggests that the individual bore considerable responsibility for his 
financial woes.  
 
From the record, it appears that the individual relied too much on receiving overtime to pay his 
basic living expenses so that whenever an unforeseen event such as an injury, a work strike, or a 
family illness interfered with the individual’s ability to work overtime, he slipped into debt. It is 
unfortunate that the individual never sought financial counseling to assist him in managing his 
money more wisely. The individual recognized in 2001 that he needed to learn to manage his 
money better in order to live within his means. See PSI # 3 (Ex. 72 at 42-43). Yet, at the hearing 
in 2005 the individual testified that he had not taken any steps towards acquiring money 
management skills. Tr. at 103. While the individual is currently required to live on a budget as 
required by the terms of the Bankruptcy Plan, I only accorded neutral weight to this fact because 
the budget is court-imposed. In addition, the individual’s decision to open a restaurant in his 
house in 1995 contributed to his financial plight. It appears from the record that the individual 
made some poor business decisions regarding this business venture, including the selection of the 
different sites for the business. The individual presented no evidence that he had a business plan 
or did market analysis before embarking on his venture, factors that might have augured in his 
favor.    
 
In other administrative review hearing cases involving documented cases of financial problems, 
Hearing Officers have held “that once a pattern of financial irresponsibility has been established, 
it is the individual’s burden to demonstrate a new pattern of financial responsibility.” See 
Personnel Security Hearing (Case No. TSO-0217), 
http://www.oha.doe.gov/cases/security/tso0217.pdf; Personnel Security Hearing (Case No. 
VSO-0509), http://www.oha.doe.gov/cases/security/vso0509.pdf; Personnel Security Hearing   
(Case No. VSO-0108), 26 DOE ¶ 82,764 (1996) (affirmed by OSA, 1997).   

                                                 
12   According to the Case Evaluation Sheet dated April 22, 2004, the LSO noted that the individual’s family 
hardship included a period in 2003 when the individual’s wife and daughter became ill and required extensive 
treatment.  Ex. 5.  At the hearing, the individual clarified that his financial difficulties did not stem from medical 
expenses incurred in connection with his wife and daughter’s illness but from the overtime he did not work when he 
elected to spend more time with his family. Tr. at 96. 
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Based on the record before me, I find that the individual has not presented sufficient evidence to 
demonstrate a new pattern of financial responsibility. 
  
As an initial matter, it has only been 15 months since the individual filed his most recent 
Bankruptcy Petition. I cannot evaluate whether the individual will be able to demonstrate a 
pattern of meeting his financial obligations until he emerges from the protection of the 
bankruptcy court in January 2009. 13 After January 2009, the individual will need to demonstrate 
a lengthy pattern of sustaining a financially responsible lifestyle in order to mitigate the long-
term security concerns associated with his past financial delinquencies. Even though the 
individual testified at the hearing that he hopes to get “into a program for money management so 
that . . . we can budget our money a lot better and use it more wisely,” I am skeptical whether the 
individual will follow through on his expressed intentions. Tr. at 104. For much of the past 22 
years, the individual has provided assurances to the LSO that he would repay overdue creditors, 
would resolve his financial difficulties, and would live within his means. His extensive history of 
not following through on his expressed intentions causes me to doubt the individual’s ability or 
willingness to manage his money in a prudent manner. In the last analysis, however, not enough 
time has elapsed for me to gauge whether the individual will be successful in taking control of 
his financial affairs and meeting his financial obligations. I must therefore find that the security 
concerns associated with the individual’s long term pattern of financial problems have not been 
mitigated under Criterion L.  
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F and L.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has not brought forth sufficient evidence to mitigate all 
of the security concerns advanced by the LSO. I therefore cannot find that restoring the 
individual’s access authorization would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, I have determined that the individual’s access 
authorization should not be restored. The parties may seek review of this Decision by an Appeal 
Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 14, 2006 
 

                                                 
13  Inasmuch as the individual failed to make payments according to the terms of a Bankruptcy Plan connected with 
his 2003 Bankruptcy Petition, it is not clear to me that the individual will be successful in emerging from bankruptcy 
in 2009.  



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

February 13, 2006

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: September 13, 2005

Case Number: TSO-0290

This Decision concerns the eligibility of XXXX XXXXXX XXXX (hereinafter referred to
as "the individual") to hold an access authorization under the regulations set forth at
10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."1/ A Department of Energy
(DOE) Operations Office suspended the individual's access authorization under the
provisions of Part 710.  This Decision considers whether, on the basis of the evidence
and testimony presented in this proceeding, the individual’s access authorization
should be restored.  As set forth in this Decision, I have determined that the
individual’s security clearance should not be restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).
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The individual was granted a DOE security clearance after gaining employment with
a DOE contractor.  However, the local DOE security office (DOE Security) initiated
formal administrative review proceedings by informing the individual that her access
authorization was being suspended pending the resolution of certain derogatory
information that created substantial doubt regarding her continued  eligibility.  This
derogatory information is described in a Notification Letter issued to the individual on
July 28, 2005, and falls within the purview of potentially disqualifying criteria set forth
in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j).  More
specifically, the Notification Letter alleges that the individual has: 1) “an illness or
mental condition which in the opinion of a psychiatrist causes, or may cause, a
significant defect in judgment and reliability [of the individual]”; and, 2) “[b]een, or is,
a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol
dependent or as suffering from alcohol abuse.”  10 C.F.R. §§ 710.8(h) and (j).  (Criterion
H and Criterion J, respectively). The bases for these findings are summarized below.

The Notification Letter states on February 14, 2005, the individual was evaluated by
a DOE consultant-psychiatrist (DOE Psychiatrist) who diagnosed the individual as
suffering from Substance Abuse, Alcohol (Alcohol Abuse), based upon diagnostic
criteria set forth in the Diagnostic and Statistical Manual of the American Psychiatric
Association, IVth Edition TR (DSM-IV TR).  According to the DOE Psychiatrist, this
is a mental condition that causes or may cause a significant defect in the individual’s
judgment or reliability.  The Notification letter further describes six alcohol-related
incidents involving the individual, including an arrest in June 2004, for Aggravated
Battery, and two arrests for Driving While Intoxicated (DWI), in August 1998 and
September 1977. 

In a letter received by the DOE Office of Hearings and Appeals (OHA) on
September 13, 2005, the individual exercised her right under Part 710 to request a
hearing in this matter.  10 C.F.R. § 710.21(b).  On September 15, 2005, I was appointed
as Hearing Officer.  After conferring with the individual and the appointed DOE
Counsel, 10 C.F.R. § 710.24, I established a hearing date.  At the hearing, DOE
Security called the DOE Psychiatrist as its sole witness.  The individual testified on
her own behalf, and also called her daughter and a close friend.  The transcript taken
at the hearing will be hereinafter cited as "Tr."  Documents that were submitted during
this proceeding by DOE Security and the individual constitute exhibits to the hearing
transcript and will be cited respectively as “DOE Exh.” and “Ind. Exh.”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.
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The individual has had six alcohol-related incidents, beginning with an arrest in
September 1977 for DWI.  The individual was able to mitigate the concerns of DOE
Security with regard to this arrest and was granted a security clearance in February
1981, after gaining employment with a DOE contractor.  There were no reported
incidents until ten years later when the individual was arrested in October 1991 on a
Charge of Domestic Violence.  On this occasion, the individual was arrested after
consuming three to four beers and allegedly beating up her boyfriend.  The charges
were dismissed and following a Personnel Security Interview (PSI) of the individual,
examining the circumstances of the arrest, the individual was allowed to retain her
security clearance.   Three years later, in August 1994, the individual was arrested for
Child Abuse Negligently Permitted after her sister’s boyfriend pulled out a knife in the
presence of the individual’s children.  The individual was not in the house at the time
but admitted to having consumed five or six beers on the night of the arrest.  A PSI
concerning this arrest was conducted in April 1996.  During this PSI, the individual
stated that she had abstained from alcohol during the 1994-1995 time frame while
going to alcohol counseling, and that she drank only in moderation after completing
counseling.  The security concerns relating to the individual’s use of alcohol were
therefore deemed resolved and she was allowed to retain her security clearance.

In November 1997, the individual was identified as a suspect, but not arrested for
Domestic Violence and Battery on a Household Member on a complaint filed by the
individual’s sister following an altercation at the individual’s home.  The individual
admitted to consuming alcohol prior to the incident.  The individual’s sister withdrew
the complaint and the individual was not charged.  In August 1998, the individual was
arrested on a charge of Aggravated DWI.  On this occasion, the individual reportedly
consumed eight beers at a bar before driving home and hitting a car that had stopped
in the middle of the road over an incline where the car could not be seen.  The
individual admitted to the arresting officer that she had been drinking and failed the
field sobriety test.  The Aggravated DWI charge against the individual was later
reduced to a misdemeanor charge and ultimately dismissed, upon a finding by the
court that the driver of the car blocking the road was at fault for causing the accident.
Because of the eventual outcome of the case, the individual chose not to report the
Aggravated DWI arrest to DOE Security.  However, the arrest was uncovered during
the periodic reinvestigation of the individual, and a PSI was conducted in June 2002
regarding the 1998 Aggravated DWI arrest, the November 1977 complaint incident,
and concerns that had emerged involving the individual’s finances.  Following this PSI,
the individual was again allowed to retain her security clearance.

Finally, in June 2004, the individual was arrested for Aggravated Battery Upon a
Household Member.  On the day of this arrest, the individual went to court to secure
an order against her ex-husband for payment of overdue child support payments.
Upon returning home, she found her live-in boyfriend in an intoxicated condition and
angry because he had been unable to contact the individual that day.  The individual
herself 
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had two or three beers while trying to explain why she went to court.  The individual’s
boyfriend reportedly became enraged upon finding out that the individual had met
with her ex-husband, and a violent argument ensued.  The individual’s boyfriend tried
to hit the individual, pulled her hair and then threw her on the bed.  The individual
responded by hitting her boyfriend in the ear with a bag of bathroom toiletries lying
nearby, causing minor injury and bleeding.  The individual’s boyfriend left the house
and went to his sister’s house where his sister called the police.  Although the
individual was arrested, her boyfriend did not press charges and the case was
dismissed.  DOE Security determined nonetheless, following a PSI conducted in
October 2004, that the individual should be referred to the DOE Psychiatrist due to
unresolved concerns regarding the individual’s use of alcohol.

The DOE Psychiatrist reviewed the individual’s personnel security file and performed
a psychiatric interview and evaluation of the individual on February 14, 2005.  In his
report issued on March 1, 2005, the DOE Psychiatrist set forth his opinion that the
individual meets the DSM-IV TR criteria for Substance Abuse, Alcohol.  The DOE
Psychiatrist further states in his report that the individual’s Alcohol Abuse is an
illness or mental condition which causes or may cause a significant defect in the
individual’s judgment or reliability, until such time as the individual is able to
demonstrate adequate evidence of rehabilitation or reformation.  In this regard, the
DOE Psychiatrist recommended either of the following as evidence of rehabilitation:
1) total abstinence from alcohol and non-prescribed controlled substances for two years
with 100 hours of attendance at Alcoholics Anonymous (AA), with a sponsor, over a
minimum of one year, or 2) total abstinence for three years with satisfactory
completion of  a professionally-led alcohol  treatment program, with aftercare, over a
minimum of six months.  As adequate evidence of reformation, the DOE Psychiatrist
recommended two or three years of abstinence if the individual completes either of the
two rehabilitation programs, or five years of abstinence if she does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a 
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security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual’s
access authorization should not be restored since I am unable to conclude that such
restoration would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific findings that
I make in support of this determination are discussed below.

A.  Derogatory Information

The DOE Psychiatrist diagnosed the individual with Alcohol Abuse based upon
diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 15 at 11-12.  The DSM-IV
TR generally provides that a diagnosis of Alcohol Abuse is supported when the
individual manifests one of four behaviors within a twelve-month period: 1) recurrent
failure to fulfill major role obligations at work, school or home, 2) recurrent use in
situations in which it is physically hazardous, 3) recurrent substance-related legal
problems, and 4) continued use despite social or interpersonal problems.  See id.  In the
case of the individual, the DOE Psychiatrist determined that the individual met the
third criterion (Criterion A3) based upon the individual’s six alcohol-related incidents
including her arrest for Aggravated Battery in June 2004, which occurred less than one
year before seeing the DOE Psychiatrist.  Id..  The DOE Psychiatrist’s diagnosis is
supported by the individual’s testimony at the hearing.  The individual openly
acknowledged that she has an alcohol problem that will require abstinence and
counseling to overcome.  See Tr. at 89-90, 93, 119.   As discussed in the succeeding
section of this decision, the individual has begun seeing an alcohol counselor (Alcohol
Counselor) who shares the opinion of the DOE Psychiatrist, stating in his letter
entered into the record that “[the individual] does meet the criteria for alcohol abuse
and is able to recognize this as being a problem for her.”  Ind. Exh. 2.
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2/ The individual testified that her boyfriend did not work a regular job but secured temporary
jobs as a handyman.  Her boyfriend was therefore often home and drinking during the day.
Tr. at 124.

I therefore find that DOE Security properly invoked Criteria H and J in suspending the
individual’s security clearance.  The DOE Psychiatrist’s diagnosis of Alcohol Abuse is
corroborated by the individual’s admissions, her history of legal difficulties relating to
use of alcohol, and by her Alcohol Counselor.  In other DOE security clearance
proceedings, Hearing Officers have consistently found that a diagnosis related to
excessive alcohol use raises important security concerns. See, e.g., Personnel Security
Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807 (2005);  Personnel Security Hearing,
Case No. VSO-0079, 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA,
1996); Personnel Security Hearing, Case No. VSO-0014, aff’d, Personnel Security
Review, 25 DOE ¶ 83,002  (affirmed by OSA, 1995).   In these cases, it was recognized
that the excessive use of alcohol might impair an individual’s judgment and reliability,
and his ability to control impulses.  These factors amplify the risk that the individual
will fail to safeguard classified matter or special nuclear material. Id.  Accordingly, I
will turn to whether the individual has presented sufficient evidence of rehabilitation
or reformation to mitigate the security concerns of DOE Security.

B.  Mitigating Evidence

The individual testified that while she has had episodes of alcohol abuse in past years,
she had been able to control her drinking until February 2004 when her boyfriend
resumed living with her, after being gone for almost a year.  Tr. at 56-58, 61.
According to the individual, her boyfriend drinks to intoxication on a daily basis and
influenced her to drink on a regular basis, sometimes to excess.  Tr. at 33, 58.2/  This
culminated in June 2004, when the individual came home to find her boyfriend once
again intoxicated and a fight erupted when her boyfriend violently confronted the
individual about her whereabouts.  Tr. at 74-78.  The individual admits to having
consumed three beers prior to the altercation.  While the individual was arrested as
a result of the incident, the individual has taken considerable steps to address her
problem with alcohol since that time, as described below.

The individual evicted her boyfriend from her home following the June 2004 incident
and she no longer associates with him.  Tr. at 84-86.  The individual then substantially
reduced her drinking and became actively involved in caring for her grandson.  Tr. at
23-25.  The individual testified that she attended six AA meetings in late 2004.  Tr.
100-101.  The individual reported, however, that she discontinued AA because it made
her feel depressed.  Id.  The individual made the decision to stop drinking altogether
on New Year’s Day 2005, and has consumed no alcohol since that time.  Tr. at 81-82,
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3/ The individual’s family background and traumatic childhood were also a concern to the DOE
Psychiatrist and are described in his report.  See DOE Exh. 15 at 9-10.  According to the
information reviewed by the DOE Psychiatrist, the individual was born into a large family
of nine brothers and three sisters.  The individual’s father had a history of alcohol abuse and
her mother was incapacitated by tuberculosis.  The individual was therefore required to live
at different times with her two aunts, one of which abused her.  The individual was later
taken from the aunt and placed in foster care in a neighboring state.  Id.

87.  Thus the individual had achieved eleven months of sobriety at the time of the
hearing.

After her receipt of the DOE Psychiatrist’s report in the spring of 2005, the individual
committed herself to seeking alcohol treatment.  The individual testified that she
recognized her alcohol problem after reading the DOE Psychiatrist’s report and made
an appointment with her Employee Assistance Program (EAP) counselor.  Tr. at 90-91.
After two sessions, in May and in June 2005, the EAP counselor referred the individual
to the Alcohol Counselor.  See Ind. Exh. 1; Tr. at 94.  The individual sees the Alcohol
Counselor once a month, and had gone to three sessions with the Alcohol Counselor at
the time of the hearing.  Ind. Exh. 2.

The Alcohol Counselor determined, however, that prior to specifically treating the
individual for her Alcohol Abuse, the individual’s “issues with trauma were the
primary concern.”  Ind. Exh. 2.  The Alcohol Counselor therefore referred the individual
to a therapist (Therapist) to address these issues.  The Therapist submitted a letter,
and the individual confirmed during her testimony, that the Therapist is treating the
individual for lingering depression and self-esteem issues stemming from child abuse
suffered by the individual.  Ind. Exh. 3.  According to the individual, her Alcohol
Counselor “thinks I have two problems, one with the mental health childhood issues
and one with the alcohol abuse issue.”  Tr. at 110.3/ The individual had been to only one
session with the Therapist at the time of the hearing, but has been scheduled to see the
Therapist every two weeks.  Ind. Exh. 3; Tr. at 110-111.

Under the treatment plan laid out by her Alcohol Counselor, the individual will have
six sessions with the Therapist and then go into a twelve-step treatment program with
the Alcohol Counselor to address her Alcohol Abuse.  Tr. at 112-113.  The twelve-step
program outlined by the Alcohol Counselor involves weekly group therapy sessions and
could take as long as a  year to complete, depending on the individual.  Tr. at 113-114.
The individual testified that she feels good about the positive changes she has made
in her life.  Tr. at 116.  I found the individual forthright and sincere in stating her
intention to remain abstinent and undergo the recommended treatment program: “I
do realize I have a problem, and I’m doing something about it, and it might take me,
like I say, years to even fix it.”  Tr. at 125.
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Upon hearing the testimony of the individual, the DOE Psychiatrist commended the
individual for her progress in seeking treatment for her Alcohol Abuse.  However, the
DOE Psychiatrist expressed his opinion that the individual had not yet achieved
adequate rehabilitation or reformation, with eleven months of sobriety at the time of
the hearing and having only begun the treatment program recommended by her
Alcohol Counselor.  Tr. at 129.  Although the DOE Psychiatrist somewhat relaxed the
requirements stated in his report, he maintained his position that the individual
requires two years of sobriety coupled with her present treatment program to
demonstrate adequate rehabilitation or reformation from her Alcohol Abuse.  Tr. at
133-34.  Under the circumstances of this case, I find it appropriate to defer to the
opinion of the DOE Psychiatrist and I find, accordingly, that the individual has not yet
overcome the security concerns associated with her past use of alcohol and diagnosis
of Alcohol Abuse.  See Personnel Security Hearing, Case No. VSO-0359, 28 DOE
¶ 82,768 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel
Security Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security
Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h) and (j) in suspending the individual's access authorization.  For the reasons
I have described above, I find that the individual has failed to mitigate the security
concerns associated with her prior use of alcohol and diagnosis of Alcohol Abuse.  I am
therefore unable to find that restoring the individual’s access authorization would not
endanger the common defense and security and would be consistent with the national
interest.  Accordingly, I find that the individual’s access authorization should not be
restored at this time.  The individual may seek review of this Decision by an Appeal
Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: February 13, 2006



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 13, 2005

Case Number: TSO-0291

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter
"the individual") to hold an access authorization.1  The regulations
governing the individual's eligibility are set forth at 10 C.F.R.
Part 710, "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special  Nuclear Material."  This
Decision will consider whether, based on the testimony and other
evidence presented in this proceeding, the individual’s suspended
access authorization should be restored.  As discussed below, I find
that access authorization should not be restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office, informing
the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access
authorization in connection with his work.  In accordance with 10
C.F.R. § 710.21, the Notification Letter included a statement of the
derogatory information causing the security concern.  

The letter identified two areas of concern with respect to the
individual: excessive use of alcohol and falsification to the DOE.
With respect to the alcohol issue, the letter stated that the
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse.  Since the consultant psychologist believed the
individual’s bi-polar disorder was stabilized, he did not
diagnose the individual as suffering from a mental condition
which causes or may cause a defect in judgment or reliability.
10 C.F.R. §710.8(h)(Criterion H).  See DOE Exh. 7 at 9.
Accordingly, a Criterion H security concern was not included
in this case.  

individual has been diagnosed by a DOE consultant psychologist
(hereinafter consultant psychologist) as suffering from alcohol
dependence (in early partial remission) and bi-polar disorder II
stabilized.  The Notification Letter also indicated that the
individual has not shown adequate evidence of rehabilitation or
reformation.  These conclusions were set forth in the consultant
psychologist’s evaluation letter of March 2005.  According to the
Notification Letter, this constitutes derogatory information under 10
C.F.R. § 710.8(j)(hereinafter Criterion J). 2  

The letter also referred to the individual’s statement in a January
28, 2004 personnel security interview to the effect that he had no
intention of using alcohol in the future.  The letter then noted the
individual’s March 8, 2005 statement to the consultant psychologist
and a January 15, 2004 statement to a clinical psychologist that he
is continuing to use alcohol as a form of relief if his regular
medications are insufficient to control the symptoms of his bi-polar
disorder.  The letter cited these statements as discrepant, and as
giving rise to a security concern under 10 C.F.R.
§ 710.8(f)(Criterion F), which pertains to falsifications. 

The Notification Letter informed the individual that he was entitled
to a hearing before a Hearing Officer, in order to respond to the
information contained in that letter.  The individual requested a
hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e) and
(g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.  The
individual testified on his own behalf.  He also presented the
testimony of the staff psychologist at the facility where he is 
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employed (staff psychologist), his treating psychologist, his
therapist, his AA sponsor, his wife, his supervisor, and a co-worker.
The DOE Counsel presented the testimony of the DOE consultant
psychologist.

II.  Hearing Testimony and Documentary Evidence

A.  Documentary Evidence Presented at the Hearing

At the hearing, the individual presented statements from two friends
and a co-worker all attesting to the individual’s honesty,
reliability and trustworthiness.  

B.  Testimony

1.  The Individual

The individual stated that in September 2003 he came to the
conclusion that he was experiencing serious psychological
difficulties and sought help from his supervisor, and the staff
psychologist.  He indicated that he felt “out of control,” and had
“tremendous depression,” and sleep problems.  He stated that he was
“terrorizing his family.”  His moods were unstable, with highs and
lows.  At that time, he was drinking alcohol very heavily to self-
medicate.  Tr. at 64-66.  

The staff psychologist referred him to a psychiatrist (individual’s
psychiatrist) who diagnosed him with bi-polar II disorder and in
October 2003, prescribed a medication regimen.  The individual stated
that he began to feel somewhat better immediately, but it was with a
more recent medication adjustment in May 2005 that he noticed the
most significant improvement.  He stated that in October 2005 he
began psychotherapy treatment with his therapist, and that this is
very helpful to him.  Tr. at 78.    

The individual stated that in 2003 he began reducing his alcohol use
and began an abstinence period in February 2005.  However, on May 13
and 14, 2005, he had a relapse. He testified that he had several
beers, but did not become intoxicated.  He stated that he “got
nervous” and this caused him to turn to alcohol.  Tr. at 121.  He
testified that this was his last use of alcohol, and that he did not
intend to use alcohol ever again.  He began participating in AA in
October 2005, and has had a sponsor since that time.  Presently, he
attends three to four AA meetings per week.  He testified that he has
a very strong support system in place and knows what to do now if he
feels the urge to use alcohol or if he feels a period of 
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mood instability:  he will call on his wife, his AA sponsor, his
therapist, the staff psychologist and his psychiatrist.  Tr. at 79,
80, 124.  

With respect to his statement at the PSI that he intended not to use
alcohol in the future, the individual testified that he was not
educated at that time.  He stated, “I had no idea.  I thought I was
going to be able to do it and I thought there would be no problem.”
Tr. at 120.

2.  Personal Witnesses

The individual presented four personal (non-expert) witnesses.
These included his wife, his AA sponsor, a colleague and a
supervisor.  The individual’s wife testified that before 2003 their
marriage went through some difficult times.  She stated that after
the individual sought treatment in 2003, there were great changes in
his personality and their relationship and home life improved.  She
indicated that before he understood that he had bi-polar disease, he
used alcohol to calm himself and to fall asleep.  She stated that
after he began receiving help from his psychiatrist, he realized
that his alcohol problem was intertwined with his bi-polar disorder.
Therefore, at the end of 2003, he began cutting down on drinking.
She indicated that she especially noticed improvements in his
overall attitude and demeanor beginning in January 2004.  She has
not seen him use alcohol since February 2005, although she knew
about the May 2005 relapse.  She testified that he attends AA five
or six times a week, and sees his therapist once a week.  She
indicated that since he has begun treatment, there have been
significant changes in the way he treats her and his family.  She
believes him to be honest and sincere about his alcohol problem.
Tr. at 35-62.  

The AA Sponsor stated that he met the individual at AA and has been
his sponsor since October 2005.  He indicated that he sees the
individual at three or four meetings per week, and the individual
plays an active role at the meetings.  He believed that the
individual had been abstinent since March 2005.  He believes the
individual is sincere, honest and committed to remaining abstinent.
He indicated that he and the individual are in frequent contact and
that the individual calls him about personal issues.  He stated that
he is a personal resource for the individual.  Tr. at 9-24.  

Both the colleague and supervisor testified that the individual is a
good worker who is honest and intelligent.  The colleague believes
the individual is serious about abstinence from alcohol and has
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3/ The staff psychologist also held this view.  Id.

4/ The individual’s psychiatrist believed that the individual
suffered from an “alcohol problem.”  DOE Exh. 22.

accepted that alcohol is a problem for him.  He stated that since
the individual’s bi-polar medication was adjusted, the individual
feels better.  Tr. at 24-35.  

3.  Individual’s Therapist

The therapist indicated that as of the date of the hearing she had
seen the individual 12 times and had had family sessions with the
individual’s wife.  She stated that she is working with the
individual on his alcohol dependence, bi–polar problems and post-
traumatic stress disorder. She stated that he is eager for therapy,
and she gives him a very positive prognosis.  Although she is aware
that the individual drank beer in May 2005, she considers his
sobriety date as February 27, 2005, because that was the date he was
last intoxicated.  She believes that a long recovery period is not
necessary for this individual because he is stronger in recovery
than most people she has worked with, and he has a deep commitment
to his recovery. Tr. at 101.  She stated he is very unlikely to
experience a relapse because he has a strong support plan in place.
Tr. at 95.  She believes he knows how to take care of himself if he
feels “too hungry, angry, lonely, tired or upset.”  Tr. at 95.  He
knows to talk to his support group, or, if there is a medication
issue, to contact his psychiatrist.  Tr. at 96.  

With respect to his failure to live up to his statement at his PSI
that he did not intend to use alcohol again, the therapist believed
that this was not a falsification issue.  Rather, it was her opinion
that at that time the individual was not yet in a position to fully
grasp the implications of such a commitment.  Tr. at 109-112. 3

4.  Individual’s psychiatrist

The individual’s psychiatrist stated that he first began treating
the individual in October 2003.  He diagnosed the individual as
suffering from bi-polar disorder and a social phobia.  He did not
specifically state that the individual was alcohol dependent.
Rather, he believed that the individual used alcohol to self-
medicate for the bi-polar disorder. 4  The individual’s psychiatrist
indicated that the first type of medication that he used to treat
the individual’s mood disorder produced unpleasant side-effects and
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that the individual began to experience a significant transition
when he changed medications in May 2005.  He believed that the
individual was using alcohol to self medicate until the change in
medication.  He believes that the individual is no longer self-
medicating, that his mood is calm and balanced, not depressed or
anxious.  Tr. at 130-134.  In his view, the individual’s risk of
alcohol relapse is extremely low because the individual knows how to
take care of his “personal issues.”  Tr. at 142.  He stated that he
is confident about this opinion because he has known the individual
for three years.  He has noted the individual’s perseverance, and
his willingness to continue with AA, use psychotherapy, and work on
getting his medication properly adjusted.  Tr. 144-45. The
psychiatrist did not believe the individual’s use of alcohol in May
2005 was a “relapse,” but rather a “slip,” since the individual did
not become intoxicated.  Tr. at 176.   

The psychiatrist believed that the individual was not lying in the 
PSI when he asserted that he intended to refrain from alcohol use in
the future.  The psychiatrist believed that this promise was, at the
time “naive,” one that he was not ready to make.  Tr. at 136.  
5.  Staff Psychologist

The staff psychologist stated that it is his role to monitor,
observe and establish employees’ fitness for duty, not to treat
employees.  He confirmed that the individual came to him on his own
accord, stating that he was experiencing some problems, including
sleep disorders, anxiety, agitation, and excessive alcohol use.  The
staff psychologist testified that such “self identification” of a
personal problem is very unusual.  Tr. at 147-48.  

With respect to the individual’s alcohol use, the staff psychologist
testified that he believes the individual has been abstinent since
May 2005, and that he has a “wonderful” prognosis with the eight
months of abstinence he has achieved.  The reasons he gave for his
bright outlook were that the individual admits he is an alcoholic;
accepts his mood disorder; complies with his treatment; has a
positive connection with his psychiatrist, his therapist and AA; has
a supportive family; and has his mood disorder under control.  Tr.
at 152.  

Referring to the individual’s last use of alcohol in May 2005, the
staff psychologist stated that it was not a full relapse, since the
individual did not resume his prior level of use.  However, the
staff psychologist testified that while the individual could not
have a more positive prognosis at this point, the individual needs 
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one full year of complete abstinence in order to establish
rehabilitation.  Tr. at 153.  The staff psychologist distinguished
his role from that of the therapist and the individual’s
psychiatrist by stating that these experts treat their patients,
whereas his focus, as stated above, is to determine fitness for
duty.  Tr. at 155.  He believed that the one-year abstinence
yardstick strikes an appropriate balance between this individual’s
very good prognosis and a larger body of literature suggesting that
a one-year minimum is necessary.  Tr. at 156-57, 168.  

6.  The DOE Consultant Psychologist

The DOE consultant psychologist reiterated his original diagnosis
that the individual suffered from alcohol dependence, and agreed
with the diagnoses of the other experts that the individual also
suffered from bi-polar disease, and post-traumatic stress disorder
(PTSD).  He was impressed with the individual’s “marvelous
progress.”  He noted that the individual is engaged in solid
treatment processes, including psychotherapy, alcohol counseling,
psychiatry, and AA, and has a positive life relationship.  He
believed that the individual had resolved his marriage difficulties
and had stabilized his bi-polar disease.  However, he noted that bi-
polar disease is recurrent and requires monitoring, although he
stated that this disease was stabilized.  He also noted that the
individual has had only three-or four months of psychotherapy
treatment for the PTSD.  He believed that early phases of
psychotherapy for PTSD can be destabilizing, as early memories are
addressed.  Tr. at 160-62.  

With respect to the individual’s alcohol dependence, the DOE
consultant psychologist noted the individual’s “positive prognostic
signs,” including his commitment to change, reduced psychological
stressors, stabilized medication regimen, positive therapeutic
alliances with a psychiatrist and a therapist, and involvement with
AA.  However, the consultant psychologist also pointed out that
(i) the individual has undergone only about three or four months of
psychotherapy; (ii) the individual’s adjusted bi-polar medication
was not begun until May 2005, and not finalized until November;
(iii) he did not begin alcohol counseling with his therapist and
engagement with an AA sponsor until October 2005.  While he was
impressed with the individual’s treatment regime, overall, the DOE
consultant psychologist believed that the individual still needed 
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5/ This one-year abstinence period was a reduction from the 18-
month period that the DOE consultant psychologist suggested in
his original evaluation to the DOE.  This change was based on
the fact that the DOE consultant psychologist was impressed
with the individual’s commitment to his therapies and positive
life-style changes.  Tr. at 164.  

to demonstrate one year of abstinence, dating from May 2005. 5  Tr.
at 162-65.

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of
security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  
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IV.  Analysis

The issues in this case are (i) whether the individual has resolved
the Criterion J concern by demonstrating that he is reformed and/or
rehabilitated from his alcohol dependence; and (ii) whether he has
resolved the Criterion F concern regarding his assertion that he did
not intend to use alcohol in the future.  As discussed below, I find
that the individual has not resolved the first concern, but has
resolved the second one. 

Criterion J

The individual in this case does not dispute the DOE consultant
psychologist’s diagnosis that he suffered from alcohol dependence.
The issue in this case is therefore whether the individual has
demonstrated that he is reformed and/or rehabilitated from this
condition.  As discussed below, I find that the individual is not
reformed/rehabilitated at this time. 

As an initial matter, I am convinced that, as he testified, the
individual has been abstinent from alcohol since May 2005.  The
individual’s wife indicated that she had not seen him use alcohol
since February 2005, but was aware of the May relapse.  I find her
testimony highly credible.  She is very familiar with the
individual’s pattern of using alcohol and described how he would
normally use alcohol in the garage where he could not be observed.
She stated that this has not happened since May 2005.  

I was also very impressed by the individual’s commitment to his
abstinent life-style for the future.  He testified persuasively
about why he intends to remain abstinent.  He stated that he feels
better emotionally and physically, and that his relationship with
his family is better now that he is living an abstinent lifestyle. 
In this regard, the individual recognized the importance of adhering
to his medication for his bi-polar disease, which in the past caused
him to turn to alcohol for relief.  It is evident that the
individual he has a strong support system that includes his wife,
his therapist, his psychiatrist and his AA sponsor with whom he can
discuss his stresses, thereby alleviating the need for alcohol to
relieve anxiety.  For example, his AA sponsor corroborated that he
does indeed turn to him for support.  Tr. at 23. 

I am also persuaded about the individual’s genuine commitment to his
rehabilitation program, including his participation in AA and his
work with this therapist.  The individual’s AA sponsor corroborated
that the individual is serious about his work in the AA program and
in completing the AA steps.  The sponsor spoke in detail and with
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conviction about the individual’s active and serious AA
participation.    

The individual’s therapist and psychiatrist and the DOE consultant
psychologist and the site psychologist spoke in highly favorable
terms about the serious manner in which the individual has
approached his therapy and his medication regime for his bi-polar
disorder.  They were all very impressed with the individual’s
progress.  All these witnesses were convinced that he is seriously
committed to his abstinent life style and gave him a very good
prognosis.  Thus, all the signs at this point are very much in his
favor.  

However, there is disagreement among the experts as to whether the
individual is rehabilitated.  The individual’s experts, the
therapist and the psychiatrist, believed that it is appropriate to
consider the individual’s abstinence period as beginning in February
2005.  They do not consider the May 2005 use of alcohol to be a
relapse, because, in their view, a relapse means that the individual
would have become intoxicated.  Since the individual allegedly drank
only one or one and one half beers at that time, they believe that
this minimal use should be disregarded.  Based on the February 2005
abstinence date, the individual’s two experts believe that a year of
abstinence had virtually been met, since the hearing took place in
January 2006.  They believe that this period is adequate for judging
rehabilitation and concluding that the individual is indeed
rehabilitated.

The DOE’s experts, the staff psychologist and the consultant
psychiatrist, testified that the abstinence period should begin with
the individual’s last use of alcohol, i.e., May 2005.  Both believed
that it was at this time that the individual fully realized that
using alcohol was no longer an option for his lifestyle.  Tr. at
174.  Since they think that a year of abstinence is necessary, these
two experts took the position that the individual is not yet
rehabilitated because, as of the time of the hearing, he had had
only about 8 months of abstinence.  

I agree with the DOE experts on this issue.  I believe that it is
appropriate to date the individual’s abstinence period from May
2005, not from February.  The individual’s experts minimized the May
use of alcohol, characterizing it as a “slip” rather than a
“relapse,” since the individual did not become intoxicated.  They
therefore urged that the “slip” be disregarded.  

I cannot agree with that view.  I am not convinced by the attempted
minimization of the significance of the resumed alcohol use.  In
this case, involving a security concern based on alcohol dependence,
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6/ In comparison to other personnel security cases involving
alcohol dependence, the one-year abstinence period that the
DOE consultant psychologist recommended was rather brief.  In
some personnel security cases involving alcohol dependence, a
DOE consultant psychiatrist has recommended a two-year
abstinence period.  E.g., Personnel Security Hearing (Case No.
TSO-0218), 29 DOE ¶ 82,840 (2005).  

the DOE must be reasonably reassured that the individual can refrain
from all use of alcohol for an appropriate period.  Even a minimal
use of alcohol during the abstinence period suggests that the
individual may not be able to control his impulse to use alcohol.
In this case, the one year abstinence period seems to be a bare
minimum for this individual.  6  The basis for this is that during
the first year of abstinence, the probability of relapse is high.
The one-year abstinence period allows an affected individual to go
through a sufficient number of ups and downs that normally occur
within a year to gauge whether he can withstand normal stresses
without turning to alcohol.  Personnel Security Hearing (Case No.
TSO-0150), 29 DOE ¶ 82,800 (2005).    

Further, as noted above, the individual has used alcohol in the past
to treat the symptoms of his bi-polar disorder.  Therefore, this
individual has the additional complication of having to insure that
his medications are adequate to control this disease, which affects
his mental and emotional stability.  His latest adjustment in his
medication for the bi-polar disorder was complete only as of
November 2005.  I believe that an additional period of time is
necessary to test the effectiveness of his bi-polar medication.  

Having finished only about eight months of complete abstinence as of
the time of the hearing, the individual in this case has not
finished this aspect of his rehabilitation.  It is not yet clear
that he is able to withstand the normal stressors that occur within
the year.  Thus, in my view, it is still somewhat early to conclude
that the individual is reformed/rehabilitated from his alcohol
dependence.  

Criterion F

As stated above, the individual indicated in his January 2004 PSI
that he had no further intention to use alcohol, yet he later
indicated to the DOE psychologist that he was continuing to consume
alcohol.  I do not believe that in his PSI the individual falsified
his intentions with respect to future use of alcohol.  I am wholly
convinced, as he states, that he did not fully understand the nature
of the commitment he was making at the PSI.  As the experts in this 
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7/ In this regard, the individual submitted a post-hearing update
of his rehabilitation efforts.  This submission, dated
February 20, 2006, indicates that since the hearing, he has
continued his weekly appointments with his therapist and has
attended 20 AA meetings.  These assertions re-enforce my
overall impression that this individual is very serious about
his commitment to his alcohol-free life style.

case testified, the individual was uneducated and naive at the time
he made this assertion to the DOE.  I do not believe that there is
any reason to believe that this individual is likely to be
untruthful with the DOE in the future on this issue.  Accordingly, I
find that the Criterion F concern has been resolved.  

V.  CONCLUSION

As is evident from the above discussion, I was very impressed by the
testimony of the individual and his witnesses.  The individual has
clearly come a long way.  He is sincere in his commitment to an
abstinent lifestyle.  The record in this case indicates that this
individual simply needs some additional time in his abstinent
lifestyle and therapy program in order to be considered
rehabilitated. 7 

Accordingly, I find that the individual has not resolved the
Criterion J concerns associated with his alcohol use.  I find that
he has resolved the Criterion F concerns.

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: March 17, 2006
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     DECISION AND ORDER 

       OFFICE OF HEARINGS AND APPEALS 
     
         Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 4, 2005 
 
Case Number:   TSO-0294 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” 1 A 
local DOE Security Office (LSO) suspended the individual’s access authorization pursuant to 
the provisions of Part 710. In this Decision I will consider whether, on the basis of the testimony 
and other evidence in the record of this proceeding, the individual’s access authorization should 
be restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should not be 
restored. 
 
I. Background 
 
The DOE granted the individual a security clearance in March 2000 following the favorable 
resolution of derogatory information in an administrative review hearing. See Personnel 
Security Hearing, 27 DOE ¶ 82,825 (1999) (affirmed by OSA 2000). In June 2004, the 
individual informed the LSO that the police had arrested her on June 5, 2004 for Domestic 
Violence. See Exhibit (Ex.) 19. This revelation prompted the LSO to conduct a Personnel 
Security Interview (PSI) with the individual on December 15, 2004 (2004 PSI). After the 2004 
PSI, the LSO referred the individual to a board-certified psychiatrist for a forensic mental 
evaluation. The board-certified psychiatrist examined the individual in April 2005, and 
memorialized his findings in a report (Psychiatric Report or Exhibit 13). In the Psychiatric 
Report, the board-certified psychiatrist opined that the individual suffers from Borderline 
Personality Disorder, a mental illness which, he opined, has caused a significant defect in her 
judgment and reliability in the past, and is likely to do so in the future.    
 
In July 2005, the DOE initiated formal administrative review proceedings by informing the 
individual that the agency possessed derogatory information that created substantial doubt 
regarding her continued eligibility to hold a security clearance. In a Notification Letter that it 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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sent to the individual, the DOE described this derogatory information and explained how that 
information fell within the purview of three potentially disqualifying criteria set forth in the 
security regulations at 10 C.F.R. § 710.8, subsections f and h and l (Criteria F, H and L 
respectively).2  
 
Upon her receipt of the Notification Letter, the individual, through her attorney, exercised her 
right under the Part 710 regulations and requested an administrative review hearing. The 
Director of the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this 
case on October 6, 2005. After scheduling a hearing within the regulatory time frame prescribed 
by the Part 710 regulations, Counsel for the individual filed a Motion for Partial Dismissal of 
the allegations contained in the Notification Letter. I delayed the hearing 3 to allow the DOE 
Counsel to respond to the pending motion and for me to rule on the subject motion.  
 
In mid-January 2006, the LSO issued an Amended Notification Letter to the individual. In the 
Amended Notification, the LSO moved the charges that appeared under Criterion F in the 
original Notification Letter to Criterion L. The effect of the amendment is to reduce from three 
to two the number of criteria before me.4   
 
One week after receiving the Amended Notification Letter, I conducted a two-day hearing in 
this case. The first day of the hearing lasted approximately 12 hours. The second day of the 
hearing spanned almost five hours.   
 
At the two-day hearing, nine witnesses testified, some of them twice. The DOE presented the 
testimony of two witnesses and the individual presented her own testimony and that of six other 
witnesses. In addition to the testimonial evidence, the DOE submitted 55 exhibits into the 
record; the individual tendered 16 exhibits.  I permitted both parties to file their closing 
statements in writing three weeks after the hearing had concluded. 
 
 
 
 
 
 

                                                 
2 Criterion F pertains to information that a person has “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral statements 
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f). 
Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment and 
reliability.” 10 C.F.R. § 710.8(h). Criterion L relates, in relevant part, to information that a person has “engaged in 
any unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or undue duress which may cause the individual to act contrary to the best interests of 
national security . . .” 10 C.F.R. § 710.8 (l).    

3  The OHA Director approved my written request to delay the administrative review hearing five weeks beyond the 
deadline prescribed by the Part 708 regulations. 
 
4  Counsel for the individual did not object to the amendment of the Notification Letter. 
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II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a). I am instructed by the 
regulations to resolve any doubt as to an individual’s access authorization eligibility in favor of 
the national security. Id. 

 
III. The Amended Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites two potentially disqualifying criteria in its Amended 
Notification Letter as bases for suspending the individual’s clearance, i.e., Criteria H and L.  
 
The Criterion H allegations in this case are based primarily on the 2005 opinion of a board-
certified psychiatrist (hereinafter referred to as DOE consultant-psychiatrist #2) who diagnosed 
the individual as suffering from a Borderline Personality Disorder, a mental illness which, 
according to the DOE consultant-psychiatrist #2 causes, or may cause, a significant defect in the 
individual’s judgment or reliability. The LSO also notes for historical purposes the 1998 opinion 
of a different board-certified psychiatrist (hereinafter referred to as DOE consultant-psychiatrist 
#1) who diagnosed the individual as (1) suffering from an Antisocial Personality Disorder, and 
(2) displaying some rather strong Borderline Personality Disorder traits. DOE consultant- 
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psychiatrist #1 also concluded in 1998 that the individual would meet the criteria set forth in the 
Diagnostic and Statistical Manual of Mental Disorders, 4th edition, text revised (DSM-IV-TR) 
for Intermittent Explosive Disorder if she did not meet the criteria for Antisocial Personality 
Disorder. From a security perspective, certain emotional, mental, and personality conditions can 
impair a person’s judgment, reliability, or trustworthiness. See Guideline I of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, THE 
WHITE HOUSE. 
 
With respect to the Criterion L allegations, the LSO cites the following 12 matters of concern:  
 

▪  the individual’s four arrests, one in 2004 for Battery Against a Household 
Member; two in 1996, one for Felony Aggravated Battery Against a Household 
Member with a Deadly Weapon, the other for Assault and Battery; and one in 
1993 for Domestic Battery; 

 
▪ five instances when the police were dispatched to the individual’s residence or to 

another location to investigate complaints of domestic disturbances (one in 1992, 
one in 1994,  two in 1996 and one in 1997); 

 
▪ a physical fight in 1996 between the individual and her boyfriend that allegedly 

resulted in the boyfriend suffering a concussion after the individual kicked him 
as many as 20 times in the head; 

 
▪ the individual’s 2004 arrest for domestic violence, an incident that occurred 

despite the individual’s assurances under oath at her first administrative review 
hearing in 1999 that she (1) could control her temper, and (2) would not engage 
in any further incidents of violence.  

 
▪ the individual’s resumption of an allegedly physically abusive relationship with 

her former boyfriend despite her testimony under oath at her first administrative 
review hearing in 1999 that she would avoid such a relationship in the future.  

 
Criminal conduct as exemplified by the individual’s four arrests raises security concerns about 
the individual’s judgment, reliability, and trustworthiness and further call into question her 
ability or willingness to comply with laws, rules and regulations. See Id. at Guideline J.  
Regarding the five other documented instances when the law enforcement officials were called 
to the individual’s residence or another location, there are additional questions about the 
individual’s involvement in criminal activity regardless of whether she was formally charged, 
prosecuted or convicted of a crime.  Id. Similarly, the individual’s physical altercation with her 
boyfriend in 1996 where she allegedly inflicted serious bodily injury to him raises the specter of 
criminal conduct as well.  
 
As for the individual’s statements under oath upon which another Hearing Officer relied in 
deciding that the individual should be granted a DOE security clearance, the security concern at 
issue was articulated by a Personnel Security Specialist at the 2006 administrative review 
hearing.  The Personnel Security Specialist testified that “[s]ecurity programs are based on trust, 
and a person is given a clearance after a determination has been made that they are honest,  
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reliable, trustworthy, and that they will be able to comply with . . . rules and regulations.” 
Transcript of 2006 Hearing (Tr.) at 208. The Personnel Security Specialist pointed out that in 
granting the individual a security clearance, the DOE relied on the individual’s statements under 
oath that she would not reconcile with her abusive, manipulative boyfriend and that there would 
be no further incidents of domestic violence. Id. at 209.  Despite her sworn assurances, the 
individual did resume her relationship with her boyfriend and did get arrested for another act of 
violence in 2004.  These facts call into question whether the individual was honest with the 
DOE in 1999 and whether she can be trusted again.  Furthermore, there is a security concern 
that the individual could be susceptible to blackmail, coercion or duress by her boyfriend in 
view of her numerous prior statements to the LSO that her boyfriend has repeatedly tried to 
manipulate and control her. Id. 
  
IV.           Procedural History 
 

A. The Individual’s 1999 Administrative Review Hearing and Hearing 
Officer Brown’s Opinion in Case No. VSO-0279 

 
The only criterion at issue in the individual’s first administrative review hearing (designated as 
Case No. VSO-0279) in 1999 was Criterion H. The Criterion H allegations were based solely on 
the diagnosis of DOE consultant-psychiatrist #1 who opined that the individual suffered from 
Antisocial Personality Disorder, a mental illness which, DOE consultant-psychiatrist #1 opined, 
caused, or might cause, a significant defect in the individual’s judgment or reliability.5 At the 
1999 hearing, two psychologists testified on the individual’s behalf. Neither supported the DOE 
consultant-psychiatrist’s diagnosis. Instead, both opined that the individual suffered from an 
Impulse Control Disorder, NOS. 
 
In his Opinion, Hearing Officer Brown rejected DOE consultant-psychiatrist #1’s primary and 
alternate diagnoses of the individual.  See Ex. 50.  Instead, Hearing Officer Brown accorded 
more weight to the opinions of two psychologists (Psychologist #1 and Psychologist #2) who 
convinced him that the individual suffered from an Impulse Control Disorder, NOS.6 Hearing 
Officer Brown also accepted Psychologist #1’s view that the individual had matured into a 
responsible individual and had moved beyond the male relationships that had caused her 
difficulties in the past. Hearing Officer Brown determined, based on the combined testimony of 
Psychologist #1 and Psychologist #2 and his own assessment of the individual’s demeanor and 
credibility,7 that the individual’s mental condition was residual and diminishing, to the degree  

                                                 
5   DOE consultant-psychiatrist #1 also provided an alternate diagnosis for the individual, i.e., Intermittent 
Explosive Disorder. 
 
6   According to the Hearing Officer Opinion, at the hearing DOE consultant-psychiatrist #1 accepted the two 
psychologist’s diagnosis of Impulse Control Disorder for the individual.  Id. at 11. 
 
7  In fact, Hearing Officer Brown questioned the individual at the hearing whether she believed there would be any 
further incidents of violence like the ones that had been discussed at the hearing. Ex. 51 at 260.  The individual 
responded, “Absolutely not, no matter what.”  Id.  When queried by Hearing Officer Brown why she believed there 
would be no further violent incidents, the individual responded, “I’m over it. I’m not putting myself even close to 
being near any possible kind of predicament or situation like that. . .  I don’t want it, I don’t need it.” Id. Hearing 
Officer Brown also questioned the individual whether she believed that she could control her temper in the future. 
Id.  The individual responded affirmatively. Id. 
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that such mental condition was not of a nature at that time that it caused or may cause a 
significant defect in the individual’s judgment and reliability. For this reason, Hearing Officer 
Brown determined that the individual had mitigated the security concerns associated with 
Criterion H. Accordingly, he recommended that the DOE should grant the individual an initial 
DOE security clearance. 

 
B.     Motion for Partial Dismissal 

 
On October 31, 2005, Counsel for the individual filed a Motion for Partial Dismissal. In his 
Motion, the individual’s Counsel argued that the doctrine of collateral estoppel prevented the 
LSO from re-litigating those allegations set forth in the original Notification Letter that were 
considered in the individual’s prior administrative review hearing. The DOE Counsel filed a 
response to the subject motion on November 29, 2005 in which he submitted that the arguments 
advanced by Counsel for the individual in his motion were without merit. The individual’s 
Counsel filed a reply to the DOE’s response on December 13, 2005. 
 
On December 31, 2005, I denied the subject motion on the following grounds.8 I first stated that 
I had given utmost deference to national security in rendering my decision on the motion.  I then 
pointed out that no one has a “right” to a security clearance. See Dept. of Navy v. Egan, 484 U.S. 
518 (1988). Next, I noted that courts have held that the Due Process Clause of the Fifth 
Amendment has no application to a proceeding to review an employee's security clearance. See 
Jones v. Dept. of Navy, 978 F.2d 1223, 1225-26 (Fed. Cir. 1992). I then advised that in resolving 
a question concerning an individual's eligibility for access authorization, I am required to 
consider the factors enumerated in 10 C.F.R. 710.7(c).  Those factors, I pointed out, include 
"other relevant and material factors."  I concluded that a person’s past conduct is an extremely 
important factor that must be weighed in a comprehensive, common sense determination 
regarding a person's eligibility for a security clearance. I then cited The Adjudicative Guidelines 
set forth in Appendix B to Subpart A of 10 C.F.R. Part 710 which state, in relevant part, that the 
"adjudicative process is a careful weighing of a number of variables known as the whole person 
concept.  Available, reliable information about the person, past and present, favorable and 
unfavorable, should be considered in reaching a determination." I then found that when the DOE 
acquires new information about one of its clearance holders, it must be free to examine that new 
information in relation to other information that it might have previously found to be mitigated 
in the clearance holder's favor. I determined that no clearance holder has a "vested right" to a 
previously adjudicated favorable security clearance determination, reasoning that such a 
determination may become obsolete by the passage of time and the development of new 
derogatory information. This view, I found, is supported by the "whole person" concept 
embodied in the Adjudicative Guidelines referred to above.  In the end, I determined if the DOE 
were barred from re-evaluating evidence of past misconduct in light of relevant new 
information, there would be a chilling effect on national security. 9 

                                                 
8  I denied the subject motion in an electronic mail transmission to the parties on the referenced date. 
 
9   It should be pointed out that the prior administrative review hearing did not contain an allegation under Criterion 
L. Hence, Hearing Officer Brown did not rule on (1) whether the individual’s three arrests and five other 
encounters with law enforcement officials, all of which were part of the individual’s personnel security file at the 
time of the first hearing, came within the ambit of Criterion L or, (2) whether any security concerns arising under 
Criterion L were mitigated. 
 
10  The individual claimed at the hearing that she only witnessed her father verbally abusing her mother, not 
physically abusing her. Tr. at 304. 
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V.        Pending Motion to Strike 
 
During the 2006 administrative review hearing that I conducted, Counsel for the individual 
requested that I strike from the hearing record portions of the cross-examination of one of the 
individual’s expert witnesses and the subsequent argument by counsel over the relevancy of the 
cross-examination questions. Tr. at 205. In response to the oral motion advanced by the 
individual’s Counsel, the DOE Counsel asserted that the information at issue is not only relevant 
to a determination whether the expert witness is credible or biased, but also relevant to some of 
the domestic abuse allegations before me. 
 
To put the motion in context, it is useful to explain the questioning that triggered the motion. 
The DOE Counsel asked the individual’s psychiatrist on cross examination: “Would you agree 
that someone can, in fact, be a perpetrator, but they’re never convicted?” Id. at 199.  Counsel for 
the individual objected to the question on the basis that the question called for a response 
beyond the expert’s area of expertise. Id. In response, the DOE Counsel attempted to establish a 
foundation for the question that was the subject of the objection by querying the expert about a 
domestic situation in 1996 for which the expert was arrested.  Id.   
 
The Part 710 regulations do not specifically refer to striking material from a record.  However, 
in the context of a civil proceeding, the purpose of striking material from a record is to exclude 
“redundant, immaterial, impertinent or scandalous matter” from consideration by the trier of 
fact. See Fed. R. Civ. P. 12(f). See Lipsky v. Commonwealth United Corp., 551 F.2d 887 (2d 
Cir. 1974); See Personnel Security Review, (Case No. VSA-0194), http://www.oha.doe.  
gov/cases/security/vsa0194.htm at  3.   
 
I have carefully considered the matter before me and determined that there is no basis for 
striking the subject information from the record.  As an initial matter, I find that the matter on 
which the expert was questioned is not redundant.  Second, I find that the matter is relevant and 
material to the Criterion L charges. In fact, had the individual’s Counsel not objected, I would 
have concluded that the expert was competent to answer the question based on his testimony 
that he has vast experience treating patients almost everyday who manifest violent, aggressive 
behavior. Tr. at 188. The DOE Counsel only questioned the expert about his personal 
perspective on the subject of domestic violence to demonstrate that the expert could respond to 
the question at issue as a fact witness, if not permitted to do so as an expert witness. Third, I 
determined that the revelation of the expert’s arrest, while potentially embarrassing, is not 
scandalous. Finally, I find that the retention of the questioning related to the individual’s 
expert’s arrest and the arguments of Counsel related to that questioning will not prejudice the 
individual because I ultimately determined to accord the matter little weight in my overall 
analysis of this case.  
 
For all the reasons set forth above, I am denying the pending motion.  The hearing transcript 
will remain intact.      
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VI. Factual Summary 
 
The summary of facts is based on the extensive record in this case. Where there are differing 
viewpoints about relevant facts, I will note them as appropriate. 
 
The individual had a difficult childhood followed by a troubled adolescence. As an adult, the 
individual’s relationships with her boyfriends were often volatile, turbulent, and punctuated with 
domestic violence. 
 
In her early years, the individual witnessed her father abuse her mother.10 Ex. 13 at 2. The father 
was arrested several times for domestic violence, and he reportedly suffered from drug addiction 
and alcoholism. Id. The individual’s parents divorced when the individual was 10 years old. Id. 
Following the divorce of her parents, the individual lived with both her father and mother for 
different periods. Id. The individual reports that her mother had “fits of anger” and physically 
abused the individual. Id. The individual and her mother attended family counseling when the 
individual was between 10 and 12 years old. Id. When the individual was 14 or 15, the 
individual’s parents called police after a fight with the individual. Id. To escape her family 
situation,11 the individual at age 16 became involved with a man who was 20 years old 
(hereinafter referred to as “Boyfriend #1”). Id. By her own account, Boyfriend #1 had a “drug 
problem.” Ex. 49 at 36. Sometime after she established a relationship with Boyfriend #1, the 
individual’s mother “committed” the individual to an adolescent treatment center. Ex. 13 at 2. 
Within a few days, the individual convinced her mother to withdraw her from the treatment 
program. Id. The individual later dropped out of high school and became pregnant at age 18 
with twins by Boyfriend #1. Id. The individual’s twins were born in August 1992. 
 
The relationship between Boyfriend #1 and the individual was unstable. Ex. 49 at 42. A few 
months after her twins were born, the individual called the police for assistance with a domestic 
situation. Ex. 46. After arriving, the police arrested Boyfriend #1 and charged him with 
domestic battery. In February 1993, both the individual and Boyfriend #1 were arrested and 
charged with domestic assault. Ex. 44. The individual claims that the charges against her were 
dropped. Tr. at 387. Boyfriend #1 received six months probation after he pled “nolo contendere” 
to the charges. Ex. 41. The following year, October 1994, the individual summoned the police to 
a local restaurant where the individual reported that Boyfriend #1 had threatened her with 
violence while she was at that eating establishment. Ex. 44.  The following day, the individual 
petitioned the court for the first of several restraining orders against Boyfriend #1. Ex. 42. 
 
Sometime in 1994, the individual met Boyfriend #2. Ex. 50 at 3. She began living with 
Boyfriend #2 in early 1995. Id. Within a year, the individual’s relationship with Boyfriend #2 
deteriorated to the point where the pair would have violent confrontations. 
 
In March 1996, the individual and Boyfriend #2 got into an argument while in a vehicle that 
escalated into a physical fight. The individual punched Boyfriend #2 in the face and then 
proceeded to kick him in the head as many as 20 times. Ex. 49 at 86; Tr. at 388. Boyfriend #2 
did not file any criminal charges against the individual even though he reportedly received a 
concussion as a result of the encounter. Id. 
 

                                                 
11  Curiously, the individual told the LSO in 1998 that she came from “a really loving, close knit kind of family.” 
Ex. 49 at 61. 
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In June 1996, the police arrested the individual for assault and battery on Boyfriend #2’s former 
girlfriend.  The victim suffered a broken nose and a fractured jaw as the result of the altercation 
between the individual and the victim. Ex. 49 at 110-112. According to the individual, she 
apologized to the victim one month later and the victim dropped charges stemming from the 
altercation.  Id. at 113, 119.  
 
On one day in September 1996, the individual and Boyfriend #2 had argued all day. Ex. 38. The 
individual got into her vehicle and attempted to leave when Boyfriend #2 either put his hands on 
the hood of the car or jumped on the hood of the car. Tr. at 50-53. While there are conflicting 
accounts of what happened next, it appears that the individual moved the car and either slightly 
hit Boyfriend #2 or caused Boyfriend #2 to fall from the hood of the car. Ex. 39, Tr. at 50-53. 
The individual was subsequently charged with Felony Aggravated Battery Against a Household 
Member (Motor Vehicle). Id. 12 Within one week of the incident with the vehicle, the individual 
called the police regarding another domestic dispute with Boyfriend #2. Ex. 38. 
 
In 1997, the individual’s third child (Child #3), fathered by Boyfriend #2, was born.  Ex. 36. On 
October 14, 1997, the individual called police to report that Boyfriend #2 had abused her and 
then assaulted her by slamming her head into a towel rack.  Ex. 37.  Two days later, the police 
were summoned once again to the individual’s residence to investigate a report that Boyfriend 
#2 had threatened the individual. Ex. 36.  Boyfriend #2 was arrested for domestic violence, 
assault on a household member, and criminal damage to property. Id. 
 
The individual decided to leave Boyfriend #2 sometime in 1997 and did so in February 1998, 
when she and her three children moved in with her grandparents. Ex. 49 at 48, Tr. at 280.   
 
In 1998, the individual applied for a position with a DOE contractor that required her to obtain a 
DOE security clearance. During a background investigation, the LSO uncovered the derogatory 
information that was subsequently resolved in an administrative review hearing in 1999.  At the 
1999 administrative review hearing, the individual convinced her two psychologists and the 
Hearing Officer that she had “moved beyond the male relationships that caused her difficulties 
in the past.”13  Ex. 51 at 12. The DOE granted the individual her initial DOE security clearance 
in March 2000. Ex. 2. 
 
At the 2006 hearing, the individual revealed that Boyfriend #2 began coming to the individual’s 
home every Thursday and Friday beginning in 2000 to assist with the care of Child #3.  Tr. at 
362. This arrangement lasted until 2003.14 Id.   In March 2004, Child #3 experienced a medical 
problem and the individual accepted Boyfriend #2’s offer to babysit Child #3 full time so the  

                                                 
12 In February 1997, Boyfriend #2 recanted his story before the grand jury and refused to testify against the 
individual who was then pregnant with his child.  Ex. 38. The charges were dropped but, as a result of the incident, 
the individual was ordered to attend a family counseling center for domestic violence.  
 
13      In a 1998 PSI, the individual told the Personnel Security Specialist, “I’m not gonna let them [Boyfriend #1 
and Boyfriend #2] affect my life anymore.” Ex. 49 at 47.  She added, “I can’t thank my lucky stars enough that I’m 
away from them all” [Boyfriends #1 and #2 and their respective families]. Id. at 36.  
 
14     In 2002, the individual reports that she and Boyfriend #2 resumed “a decent relationship.” Id. at 287.  
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individual could go to work. Id. at 290-292. The individual and Boyfriend #2 resumed an 
intimate relationship and the individual became pregnant by Boyfriend #2 in April 2004.  Id. at 
292.  
 
On June 4, 2004, the individual and Boyfriend #2 became embroiled in an altercation when he 
allegedly questioned the paternity of the child that she was carrying.15  While the details of 
what, if anything, the individual did to Boyfriend #2 are not clear because of conflicting 
statements in the record, the police arrested the individual and charged her with Battery Against 
a Household Member (Boyfriend #2).16 Immediately after her release from jail, the individual 
filed for and received a temporary restraining order against Boyfriend #2. Ex. 30. The 
restraining order was in effect until June 14, 2005. Id. In May 2005, the individual petitioned the 
court and asked that the temporary restraining order against Boyfriend #2 be extended beyond 
its June 14, 2005 expiration date. Tr. at 298. The court denied the individual’s request. 
Sometime in June 2005, the individual became pregnant again by Boyfriend #2. 

 
VII.         Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing. In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).17 After due deliberation, I have determined that the 
individual’s access authorization should not be restored. I cannot find that such restoration 
would not endanger the common defense and security and would be clearly consistent with the 
national interest. 10 C.F.R. § 710.27(a). The specific findings that I make in support of this 
decision are discussed below. 
 

A. Criterion H 
 
Between 1998 and 2006, the individual has been evaluated by five mental health professionals, 
and has received five different diagnoses.  In 1998, DOE consultant-psychiatrist #1 examined 
the individual and concluded that she suffered from Antisocial Personality Disorder. Ex. 17. In 
1999, two different psychologists (Psychologist #1 and Psychologist #2) diagnosed the 
individual as suffering from Impulse Control Disorder, NOS. Ex. 16; Ex. 52 at 278-284. In 
2005, DOE consultant-psychiatrist #2 diagnosed the individual as suffering from Borderline 
Personality Disorder. Ex. 13. In 2006, Psychologist #1 examined the individual again and 
decided that the individual suffered from Partner Relational Problem. Ex. C. Finally, in 2006 a  

                                                 
15    The individual suffered a miscarriage in July 2004. Id. at 299. 
 
16     In November 2004, the court dismissed the charges associated with the June 2004 arrest when Boyfriend #2 
failed to appear in court. Ex. 28. 
 
17   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential 
for pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
 



 11

psychiatrist retained by the individual examined her and opined that she suffered from no 
psychiatric illness. Ex. N. 
 

Whether the Individual Suffers from a Mental Condition or Illness that Causes, or 
May Cause a Significant Defect in Her Judgment or Reliability 

 
The pivotal question under Criterion H is whether the individual suffers from a mental condition 
or illness that causes, or may cause a significant defect in her judgment or reliability. As 
discussed below, the experts in this case have divergent views on this subject. 

 
1. DOE consultant-psychiatrist #2’s Opinion 

 
DOE consultant-psychiatrist #2 is board-certified and has been practicing psychiatry for 20 
years. Tr. at 16. He is licensed by examination to administer and interpret the results of the 
Minnesota Multiphasic Personality Inventory-2 (MMPI-2). Id. at 23.  
 
Prior to his April 26, 2005 mental status examination with the individual, DOE consultant-
psychiatrist #2 reviewed the individual’s personnel security file. Ex. 13. He also administered 
the MMPI-2. Id. While the individual’s scores on the clinical scales fell within the normal range 
on the MMPI-2, DOE consultant-psychiatrist #2 reported that her scores likely underestimate 
her problems because her “validity profile was somewhat defensive.” Id. He also reported that 
the individual’s MMPI-2 profile showed some personality characteristics such as pleasure 
seeking, impulsivity, proneness to rule infractions, and high-risk behavior, that may make her 
vulnerable to clashes with authority at times. Id.   
 
Based on his examination with the individual and his review of the individual’s personnel 
security file and MMPI-2 test results, DOE consultant-psychiatrist #2 diagnosed the individual 
as suffering from Borderline Personality Disorder. According to DOE consultant-psychiatrist 
#2, the individual’s personality disorder arose from a very difficult childhood. Id.  Later, as an 
adult, the individual has had a pervasive pattern of unstable interpersonal relationships, marked 
by episodes of intense anger resulting in violence and/or arrest.  Specifically, over the past 11 
years the individual has had five very violent episodes with three different people. The episodes 
have resulted in four arrests for battery and three hospitalizations of victims (a woman with a 
broken nose and fractured jaw, a man with numerous bites and bruises, and a second man with a 
concussion).   
 
DOE consultant-psychiatrist #2 stated that the individual meets only four of the nine criteria 
listed in the DSM-IV-TR for Borderline Personality Disorder.18 Specifically, he determined that 
                                                 
18   The DSM-IV-TR criteria for Borderline Personality Disorder are the following:  A pervasive pattern of 
instability of interpersonal relationships, self image and affects, and marked impulsivity beginning by early 
adulthood and present in a variety of contexts, as indicated by five (or more) of the following: 

1. frantic efforts to avoid real or imagined abandonment. 
2. A  pattern of unstable and intense interpersonal relationships characterized by alternating between 

extremes of idealization and devaluation. 
3. identity disturbance: markedly and persistently unstable self-image or sense of self. 
4. impulsivity in at least two areas that are potentially self-damaging (e.g. spending, sex, substance 

abuse, reckless driving, binge eating). 
5. recurrent suicidal behavior, gestures, or threats, or self-mutilating behavior. (continued on next page) 
6. affective instability due to a marked reactivity of mood (e.g. intense episodic dysphoria, irritability, or 

anxiety usually lasting a few hours and only rarely more than a few days). 
7. Chronic feelings of emptiness. 
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the individual met Criteria 2, 4, 6 and 8 listed in footnote 18 below. More importantly, the DOE 
consultant-psychiatrist opined that the symptoms in Criteria 2, 4, 6, and 8 have caused a 
significant clinical problem that is severe and persistent. He then pointed to the Introduction 
section of the DSM-IV-TR which states as follows: “the exercise of clinical judgment may 
justify giving a certain diagnosis to an individual even though the clinical presentation falls just 
short of meeting the full criteria for the diagnosis as long as the symptoms that are present are 
persistent and severe.” In DOE consultant-psychiatrist #2’s opinion, based on the severity and 
persistency of the individual’s symptoms, it is his clinical judgment that the individual can be 
properly categorized under the DSM-IV-TR as suffering from Borderline Personality Disorder. 
 
In his Psychiatric Report, the DOE consultant-psychiatrist convincingly explained why he 
determined that the individual fit four of the nine criteria for Borderline Personality Disorder. 
Regarding Criterion 2, DOE consultant-psychiatrist #2 pointed to her unstable and intense 
relations with males in her life.  For Criterion 4, he highlighted, among other things, her 
impulsivity in choosing inappropriate relationships and her impulsive violence. As for Criterion 
6, he cited the individual’s overreaction to normal stimulus such as a fight with your boyfriend 
or with another person where someone requires hospitalization. Finally, on Criterion 8 he cited 
inappropriate intense anger as demonstrated by the numerous altercations chronicled in the 
Notification Letter.  
 
At the hearing, DOE consultant-psychiatrist #2 testified that it is unusual for him to diagnose 
someone with a personality disorder because it is “hard to back up with empirical data.” Tr. at 
30. He added that Borderline Personality Disorder is a complicated diagnosis. Id.  Furthermore, 
he testified that in a clinical setting it is not unusual for persons treating patients with borderline 
personality disorder to have dramatically different opinions about the patient.” Id. at 43. 
 
Under cross examination, DOE consultant-psychiatrist #2 recognized that the individual has 
many good qualities such as being a good mother and caring for a disabled child. Id. at 80-83. 
He pointed out that all of the individual’s good qualities do not negate the diagnosis at hand. Id. 
at 85. 

2. Psychologist #1’s View  
 
Psychologist #1 evaluated the individual in 1999 and found at that time that she suffered from 
an Impulse Control Disorder Not Otherwise Specified (NOS) in the DSM-IV-TR. Ex. D. She 
also found that the individual had features of a histrionic personality disorder. In her 1999 
report, Psychologist #1 determined that the individual appeared to have “matured and mellowed 
considerably” since her problems as a teenager.  Id. at 5.  At the 1999 administrative review 
hearing, Psychologist #1 explained that she provided the diagnosis of Impulse Control Disorder 
because there had been three incidents where the individual lost control of her temper and 
became involved in a physical altercation with some people. Ex. 51 at 118. She further testified  

                                                                                                                                                            
8. Inappropriate, intense anger or difficulty controlling anger (e.g. frequent displays of tempter, constant 

anger, recurrent physical fights). 
9. transient, stress-related paranoid ideation or severe dissociative symptoms. 
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that she “had outgrown” the diagnosis because there had not been any incidents for three years. 
Id. at 135-136. 
 
In November 2005, Psychologist #1 evaluated the individual for a second time. Ex. C.  She also 
administered the Personality Assessment Inventory (PAI) at that time and found that the results 
of the PAI did not indicate any “psychopathology.” Id.  In her 2006 report, Psychologist #1 
disagreed that the individual suffers from Borderline Personality Disorder. Id. She first 
questioned how DOE consultant-psychiatrist #2 could reach such a diagnosis when he 
determined that the individual only met four, not five of the DSM-IV-TR criteria.  Id. She then 
stated her opinion that the individual only meets two the DSM-IV-TR criteria for Borderline 
Personality Disorder. Id. In Psychologist #1’s opinion, the individual has a “Partner Relational 
Problem” which she states is not a mental disorder. Id.  She concluded her report by stating that 
the individual has no plans to re-connect with [Boyfriend #2]. Id.   
 
At the hearing, Psychologist #1 testified by telephone. She stated that she did not give the 
individual a diagnosis of Impulse Control Disorder NOS because she believes that the individual 
has settled down and matured. Tr. at 121-122.  She testified that she does not believe that the 
incident in 2004 rises to the level of impulsivity because there are conflicting versions of the 
circumstances that led up to the event and there was no independent finding of those facts. Id. at 
125. She admitted under cross-examination that it would have been useful to her to have access 
to the police reports of the various incidents in which the individual was involved as well as the 
individual’s personnel security file. Id. at 132, 137.  Psychologist #1 also admitted at the hearing 
that in 1999 she was confident that the individual would not be involved in another episode of 
“discontrol.” Id. at 137. She testified that she is less confident about that fact in 2006. Id. at 137. 
Finally, Psychologist #1 opined that the individual’s recent pregnancy with Boyfriend #2 
“complicates things considerably.” Id. at 133.  She opined that it “shows a pattern that this guy 
is coming in and out of her life.” Id. Finally, Psychologist #1 concluded by stating that she 
believes someone must have problems in “love and work” when someone has a borderline 
personality disorder. Id. at 140. She testified that she has no information that the individual has 
failed to perform her work responsibilities. Id. at 141. 
 

3. The Individual’s Psychiatrist’s Opinion 
 
The individual’s psychiatrist evaluated her in November and December 2005 at the request of 
her attorney. Ex. N at 2. After his evaluations, the individual’s psychiatrist concluded that the 
individual did not suffer from any mental illness or condition. Id. In his report, the individual’s 
psychiatrist first analyzes the personality traits of the individual’s parents and grandparents to 
arrive at a profile for the individual. He then notes that the individual scored within normal 
limits on previous MMPI tests. While he mentions in his report that the individual has had 
significant conflicts in her two major long-term relationships, he points to her mothering skills 
and her ability to do her work well as positive factors in her favor. Id. 
 
At the hearing, the individual’s psychiatrist testified that Borderline Personality Disorder is not 
well understood; it is a “mushy” diagnosis. Tr. at 155.  He stated that Borderline Personality 
Disorder is considered a relatively untreatable condition because there is no medicine for the 
condition and psychotherapy is difficult. Id. The individual’s psychiatrist believes that five of 
the nine DSM-IV-TR criteria should be met before one should be able to diagnosis a person 
with Borderline Personality Disorder in a forensic setting. Id. at 160. In any event, the  
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individual’s psychiatrist does not believe that the individual met any of the diagnostic criteria 
for Borderline Personality Disorder.  As for those criteria that DOE consultant-psychiatrist #2 
rated as positive, the individual’s psychiatrists shared his views to the contrary.  Specifically, 
regarding Criterion 2, the individual’s psychiatrist claims that while there may be a pattern of 
unstable and intense interpersonal relationships, they are not characterized by alternating 
extremes of idealization and devaluation. As for Criterion 4, he sees no evidence of impulsivity 
in at least two areas of the individual’s life that are self-damaging. With respect to Criterion 6, 
he believes that there must be “really intense emotional relationships” to fulfill this criterion. As 
for Criterion 8, he is uncertain whether the intense anger that the individual has displayed in the 
past should be characterized as “inappropriate” for purposes of this criterion. 
 
The individual’s psychiatrist admitted that he was not privy to the investigative reports where 
witnesses gave accounts that differed from the individual’s version of events that resulted in the 
arrests at issue here. Id. at 181. He also admitted that he relied to a certain extent on what the 
individual told him in formulating his opinion of her situation. Id. at 187. When asked if he 
agreed that the individual was involved in numerous incidences of violence, he responded, “it 
doesn’t compare with what I’m seeing in my practice.” Id. at 188.  When queried if he asked her 
if there were other incidents that were not reported to the police, he testified that he believed 
there were more arguments between Boyfriend #2 and the individual but that the arguments 
were not physically violent. Id. at 189. The individual’s psychiatrist opined that the conflict 
between Boyfriend #2 and the individual intensified when Boyfriend #2 started viewing their 
relationship as a “couple relationship” instead of a “parent relationship.” Id. at 197. He believes 
that it is essential to look at the individual’s work and family to ascertain how they are 
functioning in evaluating her situation. Id. at 156. He concluded his testimony by stating that the 
individual “only gets violent at home with eccentric or difficult persons.” Id. at 203. 
 

4. Hearing Officer Determination 
 
As an initial matter, I find that it was appropriate for an experienced, board-certified psychiatrist 
such as DOE consultant-psychiatrist #2 to diagnose the individual as suffering from Borderline 
Personality Disorder even though she only met four instead of five of the nine criteria 
enumerated in the DSM-IV-TR. The introductory section of the DSM-IV-TR clearly states that 
a person with appropriate training and experience can exercise his or clinical judgment to 
provide a diagnosis for a person even though the clinical presentation falls just short of the full 
criteria for the diagnosis. This situation, according to the DSM-IV-TR, is permissible as long as 
the person’s symptoms that are present are persistent and severe. In this case, the evidence 
supports DOE consultant-psychiatrist #2’s opinion that the individual’s symptoms are persistent 
and severe. 
 
As for the four criteria that DOE consultant-psychiatrist #2 relied on to establish his diagnosis in 
this case, it is my common sense judgment that the criteria were properly invoked. Regarding 
Criterion 2, the evidence is clear that the individual currently has, and has had, a pattern of 
unstable and intense interpersonal relationships in her lifetime. The intense, unstable 
relationships that are documented in the record are the following: her parents in her adolescence, 
and Boyfriends #1 and #2 in her adult years. As for the individual’s psychiatrist’s argument that 
there is no evidence that these relationships alternated between extremes of idealization and 
devaluation, I respectfully disagree. Based on the record before me, there is evidence that the 
individual paints Boyfriend #2 in extremely good terms (e.g., Tr. at 279:  Boyfriend # 2 is a  
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great father, he has great parenting skills, he’s always there if I needed him, Child #3 adores 
him) and extremely bad terms (e.g. id. at 323: “He was vindictive and made an allegation 
against me”; Ex. 48 at 53, “he’s like a monster that you can’t control”). In addition, I noted that 
the individual told DOE consultant-psychiatrist #2 that her father abused her mother and her 
mother abused her, yet she described her family as “loving and close-knit” during a 1998 PSI. 
Finally, I noted that Psychologist #1 also agreed at the 2006 administrative review hearing that 
the individual fit Criterion 2 for Borderline Personality Disorder. With respect to Criterion 4, the 
record supports a finding that the individual exhibited impulsivity in choosing her male 
relationships and in resuming her relationship with Boyfriend #2. The record also supports a 
finding that she exhibited impulsivity in some of the physical confrontations with others (e.g. 
the 1996 violent assault on a woman,19 the 1996 physical confrontation with Boyfriend #2 
where he allegedly suffered a concussion, the 1996 incident involving the motor vehicle). In 
addition, one could perceive the individual’s decision to bear another child by Boyfriend #2 in 
June 2005 as an impulsive act.20 The individual had a restraining order in effect against the 
individual until June 14, 2005 that prohibited him from “all forms of contact,” and had sought to 
have that restraining order extended only one month prior to its expiration.  It is simply not 
plausible, as suggested by the individual, that she and Boyfriend #2 reflected for any period of 
time about having another child together. All of the individual’s impulsive actions are self-
damaging because they either caused her to be arrested or jeopardized her career. It seems 
reasonable to me that the individual met Criterion 6 due to her overreaction to normal stimuli, 
such as breaking someone’s jaw and nose in an attempt to “resolve” a long-standing dispute, 
and kicking someone in the head as many as 20 times to ensure that he left her vehicle. Finally, 
the evidence supports a positive finding on Criterion 8, i.e., inappropriate intense anger or 
difficulty controlling anger.21 This finding is bolstered by Psychologist #1’s view that the 
individual’s behavior would come within the ambit of Criterion 8. 
 
In reaching my finding that DOE consultant-psychiatrist #2 properly diagnosed the individual as 
suffering from Borderline Personality Disorder, I carefully considered the differing opinions of 
Psychologist #1 and the individual’s psychiatrist about the state of the individual’s mental 
health.  In short, I determined that neither presented persuasive testimony to convince me that 
their point of view was more compelling than that of DOE consultant-psychiatrist #2. 
 
As I evaluated the disparate views of the individual’s two experts in this case I made the 
following observations. First, Psychologist #1 provided a predictive assessment at the 1999 
administrative review hearing regarding the individual that proved to be erroneous. Second,   
some of the facts relied on, or inferences drawn by, Psychologist #1 in her 2006 Report seemed 
erroneous or questionable. Specifically, Psychologist #1 stated in her 2006 Report that that “[the  

                                                 
19  The individual did not convince me that she was not the perpetrator of that incident. In fact, it is noteworthy that 
the individual provided three differing versions of the incident (1998 PSI, 1999 administrative review hearing and 
2004 PSI) to the DOE, in which she portrayed herself more favorably in each successive version. Moreover, the 
OPM report contains the testimonies of the victim and another who state that the individual was the aggressor in the 
incident.     
20   My observation in this regard should not be construed as a criticism of the individual’s fundamental right to 
procreate.  
21   In making this determination, I considered the individual’s contention that she was a battered woman.  In my 
opinion, the record is unclear on this matter.  Of course, I would agree that the individual was probably the victim 
in those incidents where her “significant other” was arrested and charged with domestic assault and/or battery. 
However, in those incidents where the individual was arrested and charged with a domestic offense but Boyfriend 
#2 refused to cooperate with the police, I do not equate dismissal of a charge to an acquittal.    
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individual] has filed a restraining order against [Boyfriend #2] and has no plans to re-connect 
with him.” Ex. C at 2. However, there is no documentary or testimonial evidence in the record 
that the individual filed for a restraining order against Boyfriend #2 after the judge denied her 
request in May 2005 for a continuation of the restraining order. Moreover, it is difficult for me 
to understand why Psychologist #1 would believe that the individual had no plans to re-connect 
with Boyfriend #2 when Boyfriend #2 has visitation rights to Child #3 and the individual is 
pregnant with another child by Boyfriend #2 and plans to “co-parent” Child #4 with Boyfriend 
#2. Furthermore, it was clear to me that Psychologist #1’s lack of access to the individual’s 
personnel security file and the investigative reports of the various incidents before me prevented 
Psychologist #1 from understanding or appreciating the totality of the facts in this case. 
Ultimately, I found Psychologist #1’s opinion in this case to be unconvincing.   
 
As for the individual’s psychiatrist, I found some of his testimony to be troubling. It appeared to 
me that the psychiatrist was ignoring or justifying the individual’s problematic behavior to reach 
a non-diagnosis in this case. When the individual’s psychiatrist was asked if he agreed that the 
individual was involved in numerous incidents of violence, he did not respond positively but 
rather stated that the individual’s behavior doesn’t compare with what he sees in his practice. Tr. 
at 187-188. As for the individual’s volatile relationship with Boyfriend #2, the individual’s 
psychiatrist seemed to ascribe the blame for that volatility to Boyfriend #2’s “autistic features.” 
Ex. B at 3. Under questioning by me, the psychiatrist admitted that he has never examined 
Boyfriend #2 and was just forming a hypothesis that Boyfriend #2 possesses these features. Tr. 
at 192. The psychiatrist also suggested in his testimony that in the individual’s culture physical 
confrontations with others both inside and outside the family are the norm. Id. at 158. He tried 
to excuse the individual’s conduct by stating that she “only gets violent at home with eccentric 
or difficult persons.” Tr. at 203. Getting violent at home under any circumstances is, in my 
opinion, not acceptable behavior.  Moreover, the record indicates that the individual has also 
been violent outside the home, e.g. when she broke a woman’s nose and jaw. 
 
After deciding that neither of the individual’s experts provided compelling evidence or 
testimony to convince me that DOE consultant-psychiatrist #2 is incorrect in his diagnosis of the 
individual, I next considered that the individual appears to be a good mother who cares for all 
three of her children, one of whom is disabled. While this factor is positive, it is one that DOE 
consultant-psychiatrist #2 determined did not negate his diagnosis. Therefore, in my overall 
assessment of Criterion H in this case, I only accord neutral weight to the considerable evidence 
in the record that the individual functions laudably as a single mother under difficult 
circumstances.    
 
Once I had concluded that the evidence supports a finding that that the individual suffers from 
Borderline Personality Disorder, I next determined that the individual’s mental illness has 
caused, and may cause a significant defect in her judgment and reliability. The evidence in the 
record shows that the individual has manifested significant lapses in her judgment when she 
caused physical harm to people (a fractured jaw, broken nose, concussion) and returned to her 
dysfunctional relationship with Boyfriend #2 on several occasions. DOE consultant-psychiatrist 
#2 convinced me that it is likely that the individual may again show a significant defect in her 
judgment and reliability if she does not have “some treatment or get a better understanding of 
what’s happening and why it’s happening.” Tr. at 50. 
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In the end, it is my common sense judgment that the individual has not brought forth sufficient 
evidence to mitigate the LSO’s security concerns under Criterion H.  I turn now to the LSO’s 
allegations under Criterion L. 
 

B. Criterion L 
 

1.   Arrests, Encounters with Law Enforcement and Violent Incidents 
 
The LSO’s first matters of concern under Criterion L are the individual’s documented history of 
arrests, contacts with law enforcement, and violent behavior. With the exception of the assault 
and battery in 1996 on a woman that resulted in the woman suffering a fractured jaw and broken 
nose, all the other incidents of alleged violent behavior and arrests involve the individual’s 
boyfriends. It is the individual’s contention that for most, if not all of these incidents, she was 
the victim of domestic violence and not the perpetrator of the assaults. 
 
This matter is difficult to resolve because I do not have the benefit of both parties’ testimony 
regarding the incidents under review.  If the individual’s version of events is true, then I would 
conclude that she was acting in self defense and should not be held responsible for the events 
that occurred with her boyfriends. However, regarding the incident in 1996 when Boyfriend #2 
allegedly sustained a concussion after being kicked in the head numerous times, the evidence 
suggests to me that the individual’s violent reaction was excessive and beyond what one would 
expect in a case of self defense. With respect to the 1996 felony battery charge stemming from 
the individual’s use of a motor vehicle to hit Boyfriend #2, I was not convinced that Boyfriend 
#2 fabricated the incident.  As for the recent incident in 2004, the individual did not convince 
me that Boyfriend #2 injured himself before he called the police. 
 
Regarding the incident in 1996 when the individual inflicted serious bodily injury on a woman, 
this incident demonstrates how the individual allowed her anger to escalate to an uncontrollable, 
unacceptable level. As indicated in footnote 19, the record shows that the individual has 
provided different versions of what transpired on this occasion, each time portraying herself in a 
more favorable light. It is my determination that the individual was the perpetrator of this 
assault. 22  
 
In the end, I determined that the individual exhibited aggressive behavior on four occasions, 
three of which resulted in her arrest. The individual failed to convince me that these kinds of 
incidents will not occur again. Given that Boyfriend #2 will most likely remain a part of the 
individual’s life, it is likely that these kinds of incidents will occur in the future.23 For this 
                                                 
22   It is irrelevant from my perspective that the woman withdrew charges in the case after the individual 
apologized to her.  The ultimate disposition of the case does not negate the severity of the individual’s actions. 
 
23   In making this finding, I rejected the individual’s argument that she set effective boundaries with Boyfriend #2 
between 1997 and 2004 to minimize these kinds of incidents during that period and would do so in the future.  The 
Personnel Security Specialist testified that during the 2005 PSI, the individual recounted two other instances prior 
to June 2004 when she and Boyfriend #2 were involved in arguments that turned physical. This additional 
information, when viewed together with the derogatory information in the record, solidified my view that there is a 
likelihood that more of these kinds of incidents will occur in the future. 
     I also considered that the individual had attended two or three counseling sessions with Boyfriend #2. Ex. F 
(shows two sessions), Tr. at 302 (individual’s testimony that she attended three sessions).  I decided that two or 
three counseling sessions are simply too few for me to conclude that the individual has overcome the serious, long-
term problems that appear to exist in her relationship with Boyfriend #2.  Also, I was not convinced by her 
conflicting testimony (Tr. at 303 and 310) that she is committed to continuing with her counseling sessions. 
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reason, I cannot find that the individual has mitigated the Criterion L concerns associated with 
the three arrests and her aggressive behavior tied to the 1996 incident with her boyfriend. 
 
As for the five instances when the police were called to the individual’s residence or to another 
location to investigate complaints of domestic disturbances, the record suggests that the 
individual placed these calls to police. It appears likely to me that the individual was the victim 
in each of these five encounters with law enforcement rather than the perpetrator.  Under these 
circumstances, I do not find this conduct to be “unusual” for purposes of Criterion L, nor do I 
find that the conduct calls the individual’s judgment, reliability or trustworthiness into question. 
 

2. Breach of Trust and Susceptibility to Blackmail, Coercion and Duress 
 

The individual’s decision to resume a relationship with Boyfriend #2, a man who she claims has 
been verbally, emotionally, and physically abusive towards her is extremely problematic from a 
security perspective for two reasons. First, she told the DOE at her first administrative review 
hearing in 1999 that she would avoid a relationship with Boyfriend #2 in the future and did not 
do so. Second, the individual has admitted that Boyfriend #2 manipulates and controls her, 
thereby making her susceptible to pressure, coercion, exploitation or duress at his hands. 
 
Regarding the individual’s sworn statements at the 1999 administrative review hearing, the 
individual testified that at the time she made the statements it was “her intent to be done” with 
Boyfriend #2. Ex. 318.  She further testified that she could not anticipate that her son would get 
sick and that she would need help with childcare. Id. The individual also testified that she set 
boundaries with Boyfriend #2 in 1997 and has done so again. I found the individual’s arguments 
to be unconvincing and determined that the individual misled the DOE in 1999 about her 
intentions regarding Boyfriend #2.    
 
The record indicates that Boyfriend #2 began coming to the individual’s home two days each 
week beginning in 2000 to assist with childcare. Tr. at 362. This was not long after the DOE 
granted her a security clearance based in part on the individual’s sworn assurance that she would 
avoid contact with Boyfriend #2. Had the individual been sincere about her commitment to 
avoid contact with Boyfriend #2, she would have made other childcare arrangements for her 
child. While contact with Boyfriend #2 might have been unavoidable when Child #3 became ill 
in March 2004, the individual’s resumption of an intimate relationship with Boyfriend #2 was 
an election that she made with total disregard for her prior sworn testimony. I found the 
individual’s arguments about “setting boundaries” and limited contact with Boyfriend #2 to be 
incredulous because the individual became pregnant by Boyfriend #2 on two occasions after her 
testimony in the 1999 administrative review hearing.  To the extent the individual believes she 
can establish some distance between herself and Boyfriend #2, I find that scenario unlikely.  It is 
foreseeable that Boyfriend #2 will wish to be more involved, not less involved, in the 
individual’s life after her baby is born.24 It seems likely to me that there will be renewed  

                                                 
24    One of the individual’s co-workers testified that the individual stays with Boyfriend #2 because she loves him 
and wants to be a family with him. Tr. at 257.  The individual also testified that she would like to be a family with 
Boyfriend #2. Id. at 309. These statements about the individual’s desire to be a “family” with Boyfriend #2 
contributed to my conclusion that the individual will probably not distance herself from Boyfriend #2 in the future.  
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turbulence in the individual’s domestic life and perhaps more incidents of domestic unrest and 
even violence. 
 
Moreover, to the extent Boyfriend #2 remains a part of the individual’s life, there is an 
unacceptable risk that she might be susceptible to blackmail, coercion, or duress from Boyfriend 
#2. By the individual’s own account, Boyfriend #2 is financially unstable, a fact that raises a 
concern that Boyfriend #2 might resort to blackmailing the individual. Tr. at 294. At the 
hearing, a Personnel Security Specialist cited numerous passages from the 1998 PSI and the 
2004 PSI which indicated to her that the individual could be susceptible to coercion, or duress. 
Tr. at 216 (passages appearing in Ex. 49 at 61-62, 101); id. at 259 (passages appearing in Ex. 48 
at  21, 31, 32, 34, 35, 44-45, 46, 49, 50, 51, 52, 53, 58, 60, 62, 80, 116, 117, 120, 131, 135, 136, 
139). Each of the passages contains statements made by the individual about Boyfriend #2 to the 
Personnel Security Specialist that raises the specter of blackmail, coercion or duress. One of the 
most telling examples of potential coercion is set forth below: 
 

I had to totally kiss butt, I mean, using that term, I really did. I had to kiss butt, I had to s - 
-do anything he wanted, whenever I wanted, however he wanted.  When he said frog, I had 
to jump, if I didn’t he was like, I’m gonna screw you in court, bitch . . .  I just had to sit 
there and abide by anything he wanted me to or he was gonna go in and tell’em, you 
know, that yeah, she did do it . . . And I was like, okay, you know, I have to do what he 
wants. 
 

Ex. 49 at 61. 
 
At the hearing, the individual denied that Boyfriend #2 manipulated her, claiming instead that 
he tried to manipulate her. I found then individual’s semantics to be unconvincing. The 
individual made numerous statements to two different personnel security specialists on two 
occasions seven years apart about Boyfriend #2’s controlling, manipulative nature.25 The 
excerpt reproduced above from 1998 PSI makes it clear that Boyfriend #2 has coerced the 
individual in the past to do whatever he wanted. The individual has failed to provide any 
credible evidence to suggest that Boyfriend #2 will not continue to exercise his control over her 
in the future to manipulate her into doing things that she does not want to do.  The risk, of 
course, is that Boyfriend #2 will coerce the individual into doing something that is inimical to 
national security.  As the DOE Counsel stated in his Closing Statement, this “is a risk that the 
Department cannot take.”  Closing Statement at 8. 
 
In my overall consideration of the Criterion L charges before me, I accorded only neutral weight 
to the testimony of the individual’s co-workers and supervisor who collectively related that the 
individual is a reliable, trustworthy worker.  While the substance of their testimony is positive, it 
is simply not sufficient by itself to overcome the compelling security concerns associated with 
Criterion L that are before me. 
 
After careful consideration of all the testimonial and documentary evidence, I find that the 
individual has not mitigated the security concerns associated with Criterion L. 
 
 
 

                                                 
25 One of the individual’s co-workers who observed Boyfriend #2 testified that Boyfriend #2 wants to “control and 
manipulate [the individual’s] life for his benefit.” Tr. at 257. 
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VIII. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H and L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns advanced by the DOE. I therefore cannot find that 
restoring the individual’s access authorization would not endanger the common defense and 
would be clearly consistent with the national interest.  Accordingly, I have determined that the 
individual’s access authorization should not be restored. The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 3, 2006 
 



*  The original of this document contains information which is subject to withholding from 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 4, 2005 
 
Case Number:   TSO-0295 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 A local 
DOE Security Office (LSO) suspended the individual’s access authorization pursuant to the 
provisions of Part 710. In this Decision I will consider whether, on the basis of the testimony and 
other evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should be 
restored. 
 
I. Background 
 
The individual has held a DOE security clearance for many years while employed in positions 
that have required her to maintain a security clearance. On September 23,  2004, the police 
arrested the individual and charged her with “Aggravated Driving Under the Influence of 
Intoxicating Liquor or Drugs (DUI).” After the individual reported her arrest to the DOE, the 
DOE conducted a Personnel Security Interview with the individual in October 2004 to obtain 
information regarding the circumstances surrounding the arrest and the extent of the individual’s 
alcohol use. After the PSI, the DOE referred the individual to a board-certified psychiatrist (DOE 
consultant-psychiatrist) for an agency-sponsored psychiatric evaluation. The DOE consultant-
psychiatrist examined the individual in February 2005, and memorialized his findings in a report 
dated March 16, 2005 (Psychiatric Report or Exhibit 13). In the Psychiatric Report, the DOE 
consultant-psychiatrist opined that the individual suffers from alcohol abuse, a mental illness 
which, in the DOE consultant-psychiatrist’s opinion, may cause significant defects in the 
individual’s judgment or reliability in the future. At the time of the psychiatric evaluation, the 
DOE consultant-psychiatrist did not believe that the individual had shown adequate evidence of 
rehabilitation or reformation from her alcohol abuse. 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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In September 2005, the LSO initiated formal administrative review proceedings. The LSO first 
informed the individual that her access authorization had been suspended pending the resolution 
of certain derogatory information that created substantial doubt regarding her continued 
eligibility to hold a security clearance.  In a Notification Letter that it sent to the individual, the 
LSO described this derogatory information and explained how that information fell within the 
purview of four potentially disqualifying criteria. The relevant criteria are set forth in the security 
regulations at 10 C.F.R. § 710.8, subsections f, h, j and l (Criteria F, H, J, and L respectively).2  
 
Upon her receipt of the Notification Letter, the individual exercised her right under the Part 710 
regulations and requested an administrative review hearing. On October 6, 2005, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case.  I 
subsequently convened a hearing in the case in accordance with the Part 710 regulations. 
 
At the hearing, 11 witnesses testified. The LSO called one witness, the DOE consultant-
psychiatrist, and the individual presented her own testimony and that of nine other witnesses: 
two psychiatrists, an Employee Assistance Counselor (EAP Counselor), her “significant other,” 
her alcohol treatment center counselor, her Alcoholics Anonymous (AA) sponsor, a friend, a 
current supervisor, and a former supervisor. In addition to the testimonial evidence, the LSO 
submitted 36 exhibits into the record; the individual tendered 26 exhibits.3 I closed the record in 
this case on April 10, 2006 when I received the individual’s final post-hearing submissions. 
 
 
 
 
 
 

                                                 
2  Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National Security Positions, a 
personnel qualifications statement, a personnel security interview, written or oral statements made in response to 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to § 710.20 through § 710.30.” 10 C.F.R. § 710.8(f). Criterion H concerns 
information that a person has “[a]n illness or mental condition of a nature which, in the opinion of a psychiatrist or 
licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 
710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse.” 10 C.F.R. § 710.8 (j). Criterion L relates, in relevant part, to information that a person has “engaged 
in any unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or undue duress which may cause the individual to act contrary to the best interests of  national security 
. . . ” 10 C.F.R. § 710.8(l).    

3  On February 10, 2006, Counsel for the DOE filed a Motion to Strike certain portions of the individual’s Counsel’s 
Closing Argument and post-hearing submissions tendered in this case.  On April 12, 2006, I issued an Interlocutory 
Order (Case No. TSZ-0295) in which I granted  in part and denied in part the subject motion. Specifically,  I struck 
from the record in this case one of the individual’s post-hearing submissions, Exhibit W, portions of Exhibits R, U, 
V, and Section II.A.3 of the individual’s closing argument. See Personnel Security Hearing, Case No. TSZ-0295, 
http:www.oha.doe.gov/cases/security/tsz-0295.pdf. 



 3

II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the 
regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites four potentially disqualifying criteria as bases for suspending 
the individual’s security clearance, i.e., Criteria F, H, J and L.  
 
With respect to Criterion F, the LSO questions the individual’s candor because she: (1) failed to 
reveal a 1983 alcohol-related arrest on a security form that she completed in 1987, and (2) 
provided differing information to the DOE consultant-psychiatrist and the personnel security 
specialist regarding her consumption of alcohol following her arrest in 1993 for Driving Under 
the Influence (DUI). From a security standpoint, false statements made by an individual in the 
course of an official inquiry regarding a determination of eligibility for DOE access 
authorization raise serious issues of honesty, reliability, and  
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trustworthiness. The DOE security program is based on trust, and when a security clearance 
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted 
again in the future.  See e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE 
¶ 82,752 at 85,515 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case No. 
VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by 
OSA, 2000).  In addition, a person’s deliberate falsification raises a security concern that he or 
she might be susceptible to coercion, pressure, exploitation, or duress arising from the fear that 
others might learn of the information being concealed. See Personnel Security Hearing (Case 
No. VSO-0289),  
27 DOE ¶ 82,823 (1999), aff’d, 27 DOE ¶ 83,025 (2000) (affirmed by OSA, 2000).  
 
The Criterion H allegations at issue are based solely on the opinion of the DOE consultant-
psychiatrist that the individual suffers from alcohol abuse, a mental illness which, according to 
the DOE consultant-psychiatrist causes, or may cause, a significant defect in the individual’s 
judgment or reliability.  From a security perspective, a mental illness or condition may cause a 
significant defect in a person’s psychological, social and occupational functioning and could 
raise questions about the person’s judgment, reliability and stability. See generally, Appendix B 
to Subpart A of 10 C.F.R. Part 710, Guideline I, ¶ 27.  
 
As for Criterion J, the LSO relates the following information. First, a DOE consultant-
psychiatrist diagnosed the individual as suffering from alcohol abuse in 2005. Second, the 
individual admitted to the DOE consultant-psychiatrist in 2005 that she is an alcoholic. Third, the 
individual told the personnel security specialist during the 2004 PSI that she was drinking too 
much and wanted to get help but did not know how. Fourth, the individual has had three alcohol-
related arrests in a 21-year period, one in 1983 for Driving While Intoxicated (DWI), one in 1993 
for DUI, and one in 2004 for Aggravated DUI. The information set forth above clearly raises 
questions about the individual’s alcohol use.  Excessive alcohol consumption is a security 
concern because the behavior can lead to the exercise of questionable judgment, unreliability, 
and a failure to control impulses, and can increase the risk that classified information may be 
unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline G, ¶ 21. 
 
Lastly, the LSO cites Criterion L as a security concern based on following information.  The 
LSO first points out that the individual signed and dated security acknowledgements in 1977 and 
1987 in which she certified that she would report all arrests to the DOE as soon as practicable. 
Despite having executed these two security acknowledgments, the individual failed to report her 
1983 DWI to the DOE and reported her 1993 DUI seven months late. The LSO contends that the 
individual’s conduct in this regard shows a pattern of dishonesty and/or lack of reliability. 
Finally, the LSO states that the individual told the EAP Counselor in October 2004 that her 2004 
DUI was her second alcohol-related arrest, when it fact it was her third such arrest.  
 
IV. Findings of Fact  
 
Most of the facts in this case are uncontested. Where there are discrepancies in the record, I will 
note them as appropriate. 
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Between 1983 and 2004, the individual has been arrested three times for alcohol-related 
offenses. The individual’s first arrest occurred in November 1983 when the police arrested her 
and charged her with DWI. Ex. 8.  The individual pled “no contest” to the charge. Id; Ex. 36 at 
33.   
 
The individual’s second arrest occurred in December 1993 when she was charged with DUI. Ex. 
19. The individual pled guilty to the charge and received a 90-day suspended sentence for the 
offense. Ex. 36 at 64-65; Ex. 33. The court placed the individual on one year probation and 
ordered her to (1) perform 40 hours of community service, and (2) attend an alcohol treatment 
program. Ex. 33.  The individual fulfilled the terms of the latter part of her sentence by attending 
AA for a one-year period.  Ex. 13 at 15. 
.   
The individual’s third and most recent arrest occurred on September 23, 2004. On the evening in 
question, the individual’s boss suggested that the individual and her co-workers accompany him 
to a local restaurant for alcoholic beverages. Ex. 34 at 19.  After consuming one beer and one 
large margarita on an empty stomach, the individual left the restaurant and began to drive home. 
Id. at 23.  Enroute home, the individual’s vehicle almost hit a police car from behind. Ex. 31. A 
police officer stopped the individual’s vehicle and then observed that the individual had 
bloodshot, watery eyes, slurred speech and an odor of alcohol.  Id.  The police officer 
administered a field sobriety test to the individual which she failed. Id. A subsequent breath 
alcohol content test (BAC) administered to the individual yielded a result of .16. Id.  The 
individual was arrested and charged with Aggravated DWI. Id. The individual pled guilty to 
Aggravated DWI and was sentenced to: (1) 90 days in jail, 88 days of which was suspended, (2) 
unsupervised probation for 364 days, contingent upon her (a) completion of an alcohol treatment 
program, (b) attendance at DWI school, (c) attendance at a victim impact and drug and alcohol 
prevention class, (d) her abstention from alcohol and (e) her refraining from frequenting places 
where alcohol is sold. Ex. 27. In addition, the Department of Motor Vehicles (DMV) required 
the individual to install an “ignition interlock device” on her vehicle. Ex. 27. The individual 
fulfilled all the requirements of her unsupervised probation and the mandate of the DMV.  
Exhibits B, C, E, F, G, H. 
 
According to the record, the individual did not report her 1983 DWI arrest to the DOE in a 
timely manner even though she held a security clearance at the time of the arrest. She also failed 
to list the 1983 DWI on her 1987 security form, although she did list the 1983 DWI on her 1992 
security form. As for the 1993 DUI, the individual reported that alcohol-related arrest to the 
DOE seven months late. In 1994, the LSO favorably resolved the security concerns associated 
with the individual’s reporting irregularities. Ex. 3, 4 and 8.  
  
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing. In resolving the question 
of the individual’s eligibility for access authorization, I have been  
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guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).4 After due deliberation, I 
have determined that the individual’s access authorization should be restored. I find that such 
restoration would not endanger the common defense and security and would be clearly consistent 
with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of 
this decision are discussed below. 
 
A.         Criterion F  
 
According to the LSO, the individual provided false or misleading information regarding her past 
alcohol-related legal incidents and drinking pattern in three separate venues: during the 2004 
PSI, during the 2005 psychiatric examination and on her 1987 Personnel Security Questionnaire 
(PSQ). I will first address the inconsistent responses that the individual gave the DOE 
consultant-psychiatrist and the personnel security specialist regarding the dates of her abstention 
following her 1993 alcohol-related arrest.  
 
During the 2004 PSI, the individual told the Personnel Security Specialist that she had abstained 
from alcohol for approximately 10 years following her 1993 DUI arrest. Ex. 35 at 51. In contrast, 
during her 2005 psychiatric interview the individual told the DOE consultant-psychiatrist that 
she had consumed an alcoholic beverage in 1997. Ex. 13 at 28.  At the hearing, the individual 
testified that she was in denial about the extent of her alcohol problem during the 2004 PSI and 
the 2005 psychiatric interview. Tr. at 131. The DOE consultant-psychiatrist also attributed the 
individual’s inconsistent responses to minimization, explaining that persons with active 
substance use disorders often minimize their alcohol use. Id. at 26, 29. The EAP Counselor who 
has met weekly with the individual since October 2004 offered another explanation for the 
individual’s inconsistent responses.  He testified that based on his observation and treatment of 
the individual over a 14-month period, he believes that the individual has difficulty 
understanding questions posed to her. Id. at 209. For this reason, explained the EAP Counselor, 
he frequently needed to rephrase and repeat questions in their counseling sessions because of 
confusion on the individual’s part. Id.  
 
After carefully considering all the testimonial evidence on the issue before me, I find that the 
individual has mitigated the Criterion F concern associated with her conflicting responses at 
issue. I find that the individual’s denial and difficulty understanding questions posed to her 
explain why the individual provided inconsistent responses regarding her post-1993 alcohol 
usage. The DOE consultant-psychiatrist convinced me that the inconsistent responses at issue 
were an outgrowth of the individual’s alcohol illness. As will be discussed in Section B below, 
the individual has (1) undergone extensive alcohol treatment, (2) now acknowledges that she has 
a problem with alcohol, and (3) no longer minimizes the gravity of her alcohol-related offenses. 
The cumulative testimony of the DOE consultant-psychiatrist and two other board-certified 
psychiatrists convince me that the individual’s inconsistent responses were caused, in whole or in 
part,  

                                                 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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by her alcohol abuse, a condition that she is now addressing. I also find that the individual’s 
inconsistent responses may be attributable, in part, to her difficulty understanding questions 
posed to her, as the EAP Counselor opined. At the hearing, I observed the difficulty the 
individual had at the hearing processing some of the questions asked of her. In the end, all of the 
factors discussed above mitigate the security concerns associated with the individual’s 
inconsistent responses to the personnel security specialist and the DOE consultant-psychiatrist. 
 
As for the individual’s omission on her 1987 QSP of the 1983 DUI arrest, I find that the 
individual has mitigated the security concern associated with this matter as well. First, it appears 
from the record that the individual’s omission in question was inadvertent, not deliberate.5  Ex. 
36 at 39, 46. Second, the individual provided documentary evidence to show that before 
completing her 1992 QSP, she contacted various authorities in an attempt to determine whether 
she had been arrested or detained by police in 1983. Ex. L. Based on the results of that research, 
the individual voluntarily reported the arrest when she completed her security form in 1992. Ex. 
22. It has been 19 years since the individual omitted the arrest on her security form and 14 years 
since the individual reported the subject arrest in writing to the DOE. All of these factors, in my 
opinion, mitigate the adverse inference associated with the individual’s failure to report her 1983 
arrest in 1987. 
 
Based on all the foregoing, I find that the individual has brought forward convincing testimonial 
evidence to mitigate all the Criterion F charges at issue. 
 

B. Criteria H and J   
 
Prior to the hearing, the parties stipulated that the individual suffered from alcohol abuse (Tr. at 
10) so the hearing focused entirely on the individual’s efforts at reformation and rehabilitation 
from her alcohol abuse. As a starting point of analysis, I will discuss the DOE consultant-
psychiatrist’s opinion of what constitutes adequate evidence of rehabilitation or reformation in 
this case. 
 
In his Psychiatric Report, the DOE consultant-psychiatrist set forth the length of time and type of 
treatment that he would consider as adequate evidence of rehabilitation or reformation from 
alcohol abuse.  Ex. 13 at 46.  As adequate evidence of rehabilitation, the DOE consultant-
psychiatrist suggested one of the following programs to the individual: 

 
(1) Documented evidence of attendance at AA with a sponsor and working on the 12 steps at 

least once a week for a minimum of 100 hours over at least one year and abstinence from 
alcohol and all non-prescribed controlled substances for a minimum of two years, or 

(2)  Satisfactory completion of a professionally run alcohol treatment program, either 
inpatient or outpatient, including aftercare, for a minimum of six months and  

                                                 
5 In 1994, the LSO discussed the individual’s failure to list her 1983 arrest on the 1987 form and the LSO concluded 
that the individual’s omission was an oversight on her part.  Ex. 8. 
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abstinence from alcohol and all non-prescribed controlled substances for a minimum of 
three years. 

 
Id. As adequate evidence of reformation, the DOE consultant-psychiatrist posited the following 
two options:  
 

(1) Two or three years of abstinence from alcohol and all non-prescribed controlled 
substances if the individual goes through one of the two rehabilitation programs set forth 
above, or 

(2)  Ten years of abstinence from alcohol and all non-prescribed controlled substances if the 
individual does not go through one of the two rehabilitation programs set forth above. 

 
Id. At the hearing, the DOE consultant-psychiatrist reaffirmed his views of these matters. Tr. at 
30-31. I now turn to the evidence that the individual presented regarding her rehabilitative efforts 
to date. 
 

1. Individual’s Testimony and Supporting Documentary Evidence 
 
The individual testified at the hearing and provided corroborating documentation that her 
rehabilitation efforts to date have included the following: (1) complete sobriety since September 
2004, (2) attendance at AA three to four times each week since October 2004; (3) meeting with 
her AA sponsor for two to three hours one time each week and checking in with her AA sponsor 
three times each week; (4) completion of an intensive 72-hour outpatient alcohol program over a 
two-month period; (5) regular meetings with a licensed substance abuse counselor as part of an 
aftercare program from June 2005 until the present; (6) monthly counseling sessions with an 
EAP Counselor at her place of employment since October 2004; (7) monthly counseling sessions 
with a board-certified psychiatrist at her place of employment since May 2005; and (8) four 
sessions with a second board-certified psychiatrist for evaluation purposes. Id. at 140-152; 
Exhibits B, C, N, Q, X, AA, BB.   
 
The individual related at the hearing that she intends to remain in AA for the rest of her life and 
intends never to drink alcohol again. Tr. at 138-139. When asked at the hearing why she did not 
learn from the AA sessions that she attended in 1993 for a one-year period, the individual 
responded that in 1993 she went to the AA meetings and listened only. Tr. at 159.  The 
individual explained that “you must work the program to get anything out of it,” and now she is 
working the program intensely. Id.  
 
In a post-hearing submission, the individual added she will continue counseling sessions with her 
aftercare counselor until September 2006 and will continue meeting weekly with the EAP 
Counselor and monthly with the board-certified psychiatrist at her place of employment for as 
long as they are willing to work with her. Ex. R at 2.  
 
The individual testified that she has an extensive network of support to help her cope with 
stressors in her life and to resist the urge to drink alcohol.  Tr. at 148.  Specifically, she stated 
that she relies on her faith in God, her AA sponsor, her EAP Counselor, her aftercare counselor 
and other AA members. Id. When asked how she would address a  
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situation where her supervisor invites all his subordinates for alcoholic beverages in the future, 
the individual stated without hesitation that she would refuse and then relate: “I’m a recovering 
alcoholic.” Id. at 164. The individual added that she has changed her ways in that she no longer 
goes out with peers after work. Id. at 186. Instead, she goes immediately home to be with her 11-
year old son. Id.  The individual also stated that she has no alcohol in her home. Id. at 185. In 
addition, the individual testified that she decided to keep the ignition interlock device on her car 
after the court-ordered period for having that device on her car expired. Id. at 154. She submitted 
into evidence the negative test results recorded on the ignition interlock device for the period 
December 2004 through March 2006. Exhibits H and CC.  
 

2. Treatment Center Counselor’s Testimony 
 
The Treatment Center Counselor is a certified addiction counselor with 24 years experience in 
her field. Tr. at 257.  She confirmed the individual completed a two-month intensive alcohol 
treatment program in August 2005 and has participated weekly in aftercare meetings since 
August 2005.  According to the Treatment Center Counselor, the rehabilitation program is very 
thorough. Id. at 263. The goal of the program, stated the Treatment Center Counselor, is 
abstinence. Id. at 264. The program helps its clients to build a solid support system, recognize 
triggers, address minimization and denial, gain insight and awareness of relapse prevention, and 
develop coping skills to prevent relapse. Id. at 258, 265. The Treatment Center Counselor 
testified that the individual is very cooperative in the program and actively participates in it. Id. 
at 260. She opined that the individual is a very sincere person, adding that she works mainly with 
addicts and has done so for so long that she has a good way of measuring a person’s sincerity. Id. 
at 262. 
She further opined that the individual “has the willpower to stick to the program and remain 
abstinent.” Id. at 264.  
 

3. EAP Counselor’s Testimony 
 

The EAP Counselor has worked in his position for a DOE contractor for 20 years. Id. at 194-195.  
He confirmed at the hearing that he has provided counseling to the individual on a weekly basis 
since October 2004. Id. at 196; Ex. U. The EAP Counselor opined that the individual is 
“extremely motivated and has been diligent in pursuing” her course of treatment.  Id. at 199-200.  
He explained that a person who abuses alcohol, in contrast to a person who is alcohol-dependent, 
drinks by choice. Id. at 204. For this reason, alcohol abusers still have the capacity to learn from 
the consequences of their behavior. Id. Part of the counseling that the EAP Counselor provides to 
the individual is designed to help her make good choices. Id. at 205. Based on his extensive work 
with the individual for more than one year, the EAP Counselor opined that the individual is 
equipped to “carry through on her sobriety commitment.” Id. at 212. Finally, the EAP Counselor 
stated that in his opinion the individual’s risk of relapse is minimal, given her current state and 
what she has done to rehabilitate herself from her alcohol abuse. Id. at 214. 
 

4. Psychiatrist #1’s Testimony 
 
Psychiatrist #1 has been board-certified in psychiatry for more than 25 years and has specialty 
training in substance abuse, alcohol abuse and forensic matters. Id. at 49-50. He  
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was also involved in the preparation of the third edition of the Diagnostic and Statistical Manual 
of the American Psychiatric Association (DSM-III).  Id. at 52. He testified that he evaluated the 
individual four times before the hearing. Id. at 56. According to Psychiatrist #1, he did not find 
any denial or minimization on the individual’s part with regard to her alcohol abuse in his 
evaluations. Id. at 61. Psychiatrist #1 opined that the individual is working in her AA program 
sincerely and that she realizes she has a “lifetime illness which will require participation in 
[AA].” Id. He pointed out that the individual participates actively in AA. Id. at 62. Psychiatrist 
#1 opined that the individual’s rehabilitation program is extensive and impressive. Id. at 70.  She 
is actively involved in AA, has an AA sponsor, and receives counseling from the EAP Counselor 
and another psychiatrist. Id. at 85. In addition, Psychiatrist #1 opined that, beyond a reasonable 
degree of medical certainty, the individual’s rehabilitation program has been successful. He 
concluded that the individual is sincere in her commitment to stay in treatment and remain sober 
for the rest of her life. Id. at 68. All of these factors, combined with the fact that the individual 
has an established support system, both person and professional, caused Psychiatrist #1 to opine 
that the individual will maintain her sobriety. Id. at 64, 87.  
 

5. Psychiatrist #2’s Testimony 
 
Psychiatrist #2 is a board-certified psychiatrist and the Medical Director of a hospital.  Id. at 219. 
He testified that he has treated the individual on a monthly basis since May 2005 upon the 
referral of the EAP Counselor. Id. at 220. The purpose of his first consultation with the 
individual was to evaluate her symptoms of anxiety and depression that developed after she met 
with the DOE consultant-psychiatrist. Id. at 221. Psychiatrist #2 testified that the individual has 
demonstrated in their therapy sessions a sincere intent to reform and to commit herself to long-
term sobriety. Id. at 222. He opined that he has a “deeper and more profound appreciation and 
understanding of the individual’s character” than does the DOE consultant-psychiatrist.  Id. at 
228. He stated that he has observed the individual mature and grow over the course of their 
therapy sessions.  Id. at 226.  He added that the individual’s sincerity is “evident and 
overwhelming” from his professional point of view. Id. Psychiatrist #2 disagreed with the DOE 
consultant-psychiatrist’s opinion regarding reformation and rehabilitation in this case, stating 
that he finds the DOE consultant-psychiatrist’s recommendations to be excessive. Id. at 223. He 
concluded by opining that the individual’s risk of relapse is less than 10% given her 
rehabilitation history and the tremendous support network that she enjoys at home, in the 
workplace, and in therapy. Id. at 227. 
 

6. The AA Sponsor’s Testimony 
 
The individual’s AA sponsor has sponsored the individual for six months. Id. at 292.  Prior to 
that time, the individual had a temporary sponsor. Id. The AA sponsor testified that she meets 
every Sunday with the individual for two to two and one-half hours and during that time they 
read the Big Book of Alcoholics Anonymous word-for-word. Id. She added that the Sunday study 
sessions also allow the opportunity to discuss life issues. Id. at 293. The AA sponsor also 
requires the individual to call her two to three times each week to “check-in.” Id. As for the date 
of the hearing, the individual was working on Step 4 of the 12 step program.  In a post-hearing 
submission, the AA sponsor related that the  
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individual is making excellent progress on her AA steps. Ex. V. She further explained that it is 
not necessary to finish each step quickly.  Id.  Rather, what is important is the depth of 
conviction that the individual has shown in putting each step into her rehabilitation program.  Id.  
According to the AA sponsor, the individual is a believer in the 12 step program and is very 
committed to her rehabilitation. Id. The AA sponsor stated that the individual will spend her 
entire life in AA now that she “has come to grips with her [alcohol] problem.” Tr. at 295. The 
AA Sponsor testified that the individual is cooperative, open and honest in their sessions. Id. at 
292, 294. She stated that the individual is “one of the most committed AA members that I have 
seen. She is rehabilitated and I believe she will continue her rehabilitation program for her 
lifetime.”6 Ex. V. 
 

7. The “Significant Other’s” Testimony  
 
The individual’s “significant other” has known the individual since 1988. Tr. at 95.  They have a 
son together. Id. at 96.  He sees the individual everyday even though they are not cohabiting. Id. 
The “significant other” testified that the individual enthusiastically embraces AA and counseling 
and is very active in those programs. Id. at 103. According to the “significant other,” the 
individual is very committed to maintaining her sobriety. Id. at 104.  He related that the intensive 
outpatient program that the individual attended helped her enormously.  Id. at 105.  He has 
noticed a big change in her within the last year. Id. at 101.  By way of example, he related that if 
someone offers the individual an alcoholic beverage, she will say, “no, I’ll have an ice tea.” Id. at 
102. He confirmed that the individual has no alcohol in her house and that she no longer 
socializes with co-workers or supervisors after work. Id. at 111, 119. The “significant other” 
testified that he and his son support the individual in her recovery efforts by attending family 
night at the aftercare counseling program where the individual goes on a weekly basis. Id. at 106. 
When asked why he believes that the individual will maintain her sobriety given that she 
attended AA in 1993 for one year and then resumed drinking, the “significant other” testified that 
in 1993 she had no AA sponsor, no counseling, and no active participation in the program. 
 

8. Friend’s Testimony 
 
One of the individual’s friends testified that she socializes with the individual. Id. at 283.  The 
individual has told the friend about the 2004 DUI and of her intention not to drink again. Id. at 
284. The friend related that the individual’s 11-year old son “is her life” and that she is confidant 
the individual will not drink again because the individual’s son is her incentive not to do so. Id. 
at 286. 
 

9. Former Supervisor’s Testimony 
 
The individual’s former supervisor testified that he is a member of AA and sees the individual 
three to five times each week at AA meetings. Id. at 304, 308.  The former supervisor opined 
that, based on his observation of the individual at the meetings, the  

                                                 
6  When asked why she thought that the individual did not succeed in maintaining her sobriety in 1993 after 
attending one year in AA, the AA sponsor opined that the individual was in denial in 1993. Id. at 300. 
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individual is actively embracing and participating in the program. Id. at 305. He added that he 
knows that the individual accepts the impact that alcohol has had on her life.  Id. He concluded 
his testimony by stating that “AA is not about learning not to take a drink, it’s learning to live 
life.”  Id. at 310. 
 

10.    Hearing Officer Evaluation of Evidence  
 
During the eight-hour hearing, I had ample opportunity to evaluate the demeanor of the 
individual, observe her manner and deportment, appraise the way in which she responded to 
questions, and assess her candor.  Based on my observations, I find that the individual is a very 
earnest person who is sincerely committed to actively participating in AA and her counseling 
sessions, and to remaining abstinent for the rest of her life. Through her own testimony, that of 
her two psychiatrists, her EAP Counselor, her AA sponsor, her Treatment Counselor, her 
“significant other,” and her former supervisor/fellow AA member, the individual convinced me 
that she (1) has been abstinent for 19 months;7(2) has acknowledged and accepted that she has a 
problem with alcohol; (3) is totally committed to a lifetime of sobriety; (4) is actively 
participating in AA, her counseling sessions and her therapy; (5) has the willpower and the tools 
to remain abstinent; (6) will remain in AA for the rest of her life; (7) has a strong network of 
family, friends, and professionals who will assist her in maintaining her sobriety; and (8) has 
changed her lifestyle so that she no longer goes out after work with peers or supervisors for 
alcoholic beverages.  
 
I am very impressed with the quality of the two-month intensive alcohol treatment program and 
the aftercare program that the individual has attended continuously since August 2004. The 
Treatment Center Counselor provided very probative testimony that persuaded me that the 
treatment program has succeeded in helping the individual build a solid support system, 
recognize triggers, address minimization and denial, gain insight and awareness of relapse 
prevention, and develop coping skills to prevent relapse.  
 
I am equally impressed with the dedication and commitment that the individual has shown in her 
AA program. The AA sponsor’s testimony that the individual is “one of the most committed 
people that she’s seen” is quite compelling.  The AA sponsor confirmed at the hearing that the 
individual spends two to three hours with her each Sunday reading the Big Book of Alcoholics 
Anonymous word-for-word, and calls her two to three times each week to “check-in.” Even 
though the individual is only on Step 4 of the 12-Step program, the AA sponsor convinced me 
that it is not the speed through which an AA member works the program, but the depth of 
conviction with which the person works each step. It is clear to me from the testimony of the 
individual and her sponsor that the individual is giving each AA step careful attention and 
devoting much energy to maximizing the benefit that she derives from each step.  In addition to 
her individual work with her AA sponsor, the individual actively participates in AA three to five 
times each week. This fact is corroborated by the individual’s former supervisor who is also an 
AA member. 
 

                                                 
7  In a post-hearing Affidavit tendered on April 18, 2006, the individual attested that she has remained abstinent 
since September 2004, a period of 19 months. 
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In evaluating the individual’s rehabilitation efforts to date, I find that she has far exceeded the 
DOE consultant-psychiatrist’s suggestion that she attend 100 hours of AA over a one-year 
period, or an inpatient or outpatient alcohol treatment program for a minimum of six months. 
The individual, by my calculation, has spent at least 400 hours actively participating in AA and 
working individually with her sponsor. In addition, she has satisfactorily completed an outpatient 
professionally run program, and has continued in aftercare for 19 months. She has received 
counseling from the EAP Counselor on a weekly basis for 18 months, and therapy from a board-
certified psychiatrist on a monthly basis for 11 months.  
 
Ultimately, however, I must determine whether sufficient time has elapsed for me to gauge the 
likelihood that the individual will maintain her sobriety. On this issue, the DOE consultant-
psychiatrist remained adamant at the hearing that the individual requires 24 months of sobriety in 
addition to being involved in a rehabilitation program for him to consider her adequately 
rehabilitated or reformed from her alcohol abuse.  He opined that she has “too many people 
helping her;” and added, “it’s almost too many cooks spoil the broth.” Tr. at 315, 318.  He also 
opined that her risk of relapse is not reduced because she has more people helping her. Id. at 315. 
After hearing all the testimony at the hearing, the DOE consultant-psychiatrist testified that he 
“is not 95% certain that the individual’s risk of relapse over the next 10 years is 10% or less.”  
Id. at 313. For this reason, the DOE consultant-psychiatrist does not believe the individual is 
rehabilitated from her alcohol abuse. 
 
I have carefully considered the DOE consultant-psychiatrist’s view in light of all the evidence 
and find that the individual does not need 24 months of sobriety to be considered rehabilitated. 
See Personnel Security Hearing, Case No. TSO-0260) (2005), 
http://www.oha.doe.gov/cases/security/tso0260.pdf (Hearing Officer rejected DOE consultant 
psychiatrist’s opinion that 24 months of sobriety in addition to evidence of rehabilitation was 
necessary to demonstrate adequate evidence of rehabilitation, finding instead that the person’s 
very scrupulous and dedicated adherence to strict abstinence and an intense recovery program 
over an 18-month period was convincing evidence of adequate rehabilitation). In this case, the 
individual has brought forth extraordinarily compelling evidence of her dedicated adherence over 
a 19-month period to complete abstinence, an intense recovery program, an employer-sponsored 
EAP program, and a therapy regime with a psychiatrist.  Moreover, I was more convinced by the 
testimony of other mental health professionals with regard to the adequacy of the individual’s 
rehabilitative efforts than I was with the DOE consultant-psychiatrist’s testimony on the same 
matter. Specifically, I believe that Psychiatrist #2 is correct that he has a deeper and more 
profound understanding of the individual’s character than does the DOE consultant-psychiatrist, 
because he is providing therapy to the individual. Id. at 228. I also found that Psychiatrist #2 
provided compelling reasons why he considers the individual’s risk of relapse to be less than 
10%, i.e., the individual’s rehabilitation history, her tremendous support network, and her 
successful therapy. In addition, I gave considerable weight to the following evidence: (1) 
Psychiatrist #1’s testimony that “beyond a reasonable degree of medical certainty, the 
individual’s rehabilitation program has been successful,” (2) the EAP Counselor’s testimony that 
the individual’s risk of relapse is minimal, given her current state and what she has done to 
rehabilitate herself; and (3) the post-hearing sworn statement of the Treatment Center Counselor 
who averred that the individual is  
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rehabilitated and will continue in her rehabilitation program for her lifetime.  In the end, the 
cumulative weight of the positive testaments from highly credentialed professionals outweighs 
the opinion of the DOE consultant-psychiatrist regarding what constitutes adequate evidence of 
rehabilitation in this case. 
 
In the end, it is my common sense judgment that the individual has presented convincing 
evidence that she has successfully completed an intensive outpatient counseling program, along 
with the required aftercare component of the program, has demonstrated a clear and established 
pattern of abstinence for a 19 month period, has received a favorable prognosis by two board-
certified psychiatrists, a licensed treatment counselor who is a staff member of a recognized 
alcohol treatment program, and an EAP Counselor, and has presented compelling testimony that 
she will continue in AA and remain abstinent for the rest of her life.  All these factors convince 
me that the individual is adequately rehabilitated from her alcohol abuse, and outweigh the 
negative implications associated with the individual’s past inability to address her alcohol issues 
adequately. 
 
Based on the evidence before me, I find that the individual is rehabilitated from her alcohol 
abuse. Accordingly, I find that the individual has mitigated the Criteria J and H security concerns 
at issue. 
 
C.          Criterion L 
 
The LSO also questions the individual’s honesty, trustworthiness and reliability because the 
individual allegedly (1) failed to report her 1983 DWI to the DOE, (2) reported her 1993 DWI to 
the DOE seven months late, and (3) lied to the EAP Counselor about the extent of her alcohol-
related problems.   
 
Several factors mitigate the adverse inferences arising from the three matters at hand. First, while 
it is true that the individual did not report her 1983 arrest to the DOE “as soon as practicable” as 
required by the security acknowledgement that she signed in 1977, the individual did reveal the 
arrest on her 1992 security form. Second, the individual testified convincingly that her failure to 
promptly report her 1983 DWI was based on a misunderstanding on her part regarding the nature 
of the alcohol-related incident. Tr. at 134-135.  
 
With regard to the late reporting of her 1993 DWI, the individual testified that she promptly 
reported that arrest to her supervisor within five days of its occurrence. Id. at 136.  The 
individual’s testimony in this regard is consistent with the statements that she provided in 1994 
during a PSI. Ex. 36 at 50.  In the 1994 PSI, the individual told the personnel security that she 
had reported the incident to her supervisor who advised her to wait until the matter went to court 
before reporting the matter in writing.  Id. at 50-54. During the 1994 PSI, the individual provided 
the personnel security specialist with the name of the supervisor who allegedly told the 
individual this information. Id. at 54.  The LSO was apparently convinced of the individual’s 
explanations of this incident in 1994 because it decided that the individual had mitigated the late 
reporting of the 1993 DWI. After listening to the individual testify at the hearing, I find her 
explanation for her late reporting to be credible. In addition to the individual’s compelling 
testimony on this matter, two other witnesses provided information on the late reporting. The 
individual’s  
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“significant other” corroborated the individual’s statement that she promptly notified her 
supervisor of the 1993 DWI and relied on his direction that she wait until the disposition of the 
case to report the incident in writing.  Tr. at 98.  The “significant other” pointed to Exhibit M 
which shows that the individual reported the 1993 DWI seven days after the court disposed of 
the case.  Ex. M.  The “significant other” related that the individual did what her supervisor told 
her to do. Tr. at 98.  Psychiatrist #1 testified that he attributed the individual’s tardy reporting to 
her reliance on the advice of her supervisor. Id. at 69. In deciding whether the individual’s 
misplaced reliance on the advice of her supervisor should mitigate her reporting responsibilities 
as outlined in the security acknowledgement signed by the individual 1987, I reflected on the 
individual’s attorney’s description of his client as “a straightforward, simple person, in the best 
meaning of those terms.” Id. at 21. In the end, it is my common sense judgment that the 
individual simply did as she was told and never considered that the instructions her supervisor 
gave her were in conflict with those set forth in the 1987 security acknowledgement.  Further, the 
record reflects that the individual promptly reported her 2004 alcohol-related arrest to the DOE, 
a fact that shows me that she learned from her error in 1993 and complied with her reporting 
responsibilities when they next arose.  
 
Finally, as for the seemingly inaccurate information that the individual provided to the EAP 
Counselor, I carefully evaluated the testimonial evidence supplied by the EAP Counselor on this 
matter. The EAP Counselor testified during his first interview with the individual she was very 
upset. Tr. at 197.  He stated that while the individual did not inform him of the third DWI in his 
first interview with her, she voluntarily reported that third DWI to him in a subsequent interview. 
Id. at 198. The EAP Counselor testified that from his perspective, there was “some question as to 
whether or not they actually removed that [the 1983 DWI] from the record . . .” Id. The EAP 
Counselor then shared his view that the individual was not being deceitful with him in their first 
meeting regarding this matter. Id. I found the EAP Counselor’s testimony to be very candid and 
convincing. For this reason, I find that the individual did not lie to the EAP Counselor.   
 
Based on all the foregoing, I find that the individual has mitigated all the security concerns 
associated with the Criterion L allegations set for in the Notification Letter. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F, J, H and L.   After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has brought forth sufficient evidence to mitigate the 
security concerns associated with Criteria F, J, H, and L. I therefore find that restoring the 
individual’s access authorization would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, I have determined that the individual’s access 
authorization should be  
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restored.  The parties may seek review of this Decision by an Appeal Panel under the regulations 
set forth at 10 C.F.R. § 710.28. 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 4, 2006 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

*  The original of this document contains information which is subject to
withholding from disclosure under 5 U.S.C. 552.  Such  material has been
deleted from this copy and replaced with XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 5, 2005

Case Number: TSO-0296

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter
"the individual") to hold an access authorization.1  The regulations
governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special  Nuclear Material."  This Decision will
consider whether, based on the testimony and other evidence presented in
this proceeding, the individual is eligible for access authorization.  As
discussed below, I find that access authorization should not be granted
in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office, informing the
individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access
authorization in connection with his work.  In accordance with 10 C.F.R.
§ 710.21, the Notification Letter included a statement of the derogatory
information causing the security concern.  

A. The Notification Letter 

The security concern cited in the Notification Letter involves the
individual’s excessive use of alcohol.  The Letter stated that the
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse.  

individual is a user of alcohol habitually to excess, and has been
diagnosed by a DOE consultant psychologist (hereinafter also referred to
as consultant psychologist) as alcohol dependent in early full remission.
The Notification Letter also indicated that the individual has not shown
adequate evidence of rehabilitation or reformation.  The letter states
that in July 2004, the individual tested positive for alcohol while he
was at work.  Moreover, in August 2004, the site psychologist at the
plant where the individual is employed diagnosed the individual as
alcohol dependent.  In March 2005, the individual refused to meet with
the chief psychologist regarding treatment for his condition.  The
Notification Letter also referred to the individual’s involvement in an
incident of driving under the influence of alcohol (DUI) in 1984 and a
1982 incident of public drunkenness during which he struck his wife.
According to the Notification Letter, this constitutes derogatory
information under 10 C.F.R. § 710.8(j)(hereinafter Criterion J). 2  

B.  The DOE Consultant Psychologist’s Report

The DOE consultant psychologist evaluated the individual on March 1,
2005.  In his March 28 report based on the evaluation, the DOE consultant
psychologist diagnosed the individual as suffering from alcohol
dependence in early full remission.  The consultant psychologist noted
that the individual had not yet achieved the 12-month level of abstinence
necessary to be considered in sustained full remission, and therefore had
not demonstrated adequate evidence of rehabilitation or reformation.   

In the report, the DOE consultant psychologist recommended that, at a
minimum, this individual should demonstrate sobriety for a period of at
least 12 months.  He further recommended that the individual  document at
least twice-a-week attendance at a 12-step support group such as AA, and
receive “treatment by an established alcohol counselor, the frequency and
duration to be determined by this counselor’s evaluation of [the
individual].” 
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C. The Hearing

Pursuant to 10 C.F.R. § 710.21, the individual requested a hearing, and
that request was forwarded by the DOE Office to the Office of Hearings
and Appeals (OHA).  I was appointed the Hearing Officer in this matter.
In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened. 

At the hearing, the individual was represented by an attorney.  The
individual testified on his own behalf, and presented the testimony of
his psychiatrist (individual’s psychiatrist), his wife, his former
supervisor, and an AA acquaintance.  The DOE Counsel presented the
testimony of the DOE consultant psychologist.

II.  Hearing Testimony

A.  The Individual

The individual admits he has a problem with alcohol.  He stated that in
the past he used alcohol to cure sleep problems, stress and depression
related to workplace exposure to a toxic substance.  Transcript of
Personnel Security Hearing (hereinafter Tr.) at 47.  He came to the
recognition that he was using alcohol inappropriately when a co-worker
smelled alcohol on the individual at work and reported him.  At that
point, in August 2004, the individual turned to the site psychologist for
help.  Tr. at 48.  It was then that he stopped using alcohol completely
and began attending AA.  He attended 90 AA meetings in five weeks.  Tr.
at 50-53.   He stated that he currently attends about two AA meetings per
week, although he admits his pattern of attendance has been irregular,
and there have been periods during which he has not attended AA.  Tr. at
53, 69.   He testified that he recently used alcohol on two occasions.
In October 2005, he had a beer with a sandwich.  He stated that this took
place the night before he was to undergo medical testing related to the
toxic substance exposure.  The second use of alcohol came one month later
in November 2005, when he had a beer to celebrate the homecoming of his
step-son.  He indicated that he enjoyed the first beer but did not enjoy
the second, and has no plans to drink again.  Tr. at 64-66.  

He testified that he now understands that using alcohol does not solve
his problems.  Tr. at 55-56, 179-181.  He stated that if he needs help
with his problems now, he will turn to his psychiatrist.  Tr. at 56.  He
states that he is a different person now from the one who used alcohol
excessively, and cannot enjoy life if he uses alcohol.  Tr. at 78.  
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3/ It appears that two breathalyser tests were performed.  The
first showed a blood alcohol level of .021.  The second test,
performed 15 minutes later showed a level of .011.  At that
point, the individual was returned to work.  Tr. at 39, 162.

B.  The Wife

The wife testified that she has observed a distinct change in the
individual’s use of alcohol since August 2004.  She confirmed that the
individual did not use alcohol from August 2004 until October 2005, when
he had one beer, and then confirmed that the individual had another beer
in November 2005.  She believes that she would be able to detect if he
used alcohol again by the odor.  Tr. at 10-13. She testified that he has
been participating in AA, sometimes on a regular basis and sometimes
sporadically.  Tr. at 17.  She indicated that he has used alcohol in the
past to treat his depression.  Tr. at 22.  She also indicated that the
individual gave up alcohol for two periods in the past, and then
gradually resumed use to more substantial levels.  Tr. at 21-23. 

C.  Former Supervisor

The former supervisor testified that he has known the individual for
about two and one-half years on the job.  The supervisor indicated that
the individual is a hard worker and has good judgment on the job.  Tr. at
26.  This witness stated that he supervised the individual at the time
that the co-worker noticed that the individual came to work smelling of
alcohol.  He stated that he was instructed to monitor the individual for
a week after the initial observation, and then when the individual
arrived at work again smelling of alcohol, he sent the individual for a
breathalyser test, which came back positive.  Tr. at 25-39.  3  He stated
that after this incident occurred, the individual told him that he had
stopped using alcohol.  The former supervisor testified that the
individual told him in August 2004 that he did not plan to use alcohol in
the future because his life was better without it.  Tr. at 32.  The
former supervisor stated that the individual also showed him the
medallion he received from AA, marking his one year of abstinence in
August 2005.  Tr. at 33.  

D.  AA Acquaintance

The individual’s AA acquaintance testified that he met the individual at
an AA meeting about a year prior to the hearing and he sees the
individual at AA meetings about twice a week.  He 
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stated that the individual participates actively at meetings.  He
believes that the individual is familiar with the AA twelve step program.
He was not aware of when the individual last used alcohol. He stated that
he has socialized with the individual infrequently, and that during those
times the individual did not consume alcohol.  Tr. at 81-87. 

E.  The Individual’s Psychiatrist

The individual’s psychiatrist agreed with the diagnosis by the DOE
consultant psychologist that this individual is alcohol dependent.  Tr.
at 100.  He believes that the individual is currently in remission and
also believes the individual intends to maintain sobriety, rather than
using alcohol to self medicate.  In his view, the stresses in the
individual’s life that caused his alcohol use were the toxic exposure,
and marital and family discord.  Tr. at 98, 107.  He did not condone the
October and November 2005 alcohol use.  However, he did not believe that
those incidents constituted a relapse because, in his view, relapse means
intoxication, and the individual did not become intoxicated.  Tr. at 111.
He believes that the individual has undergone an attitude change that
will prevent him from relapsing into intoxication.  Tr. at 114.  He
further stated that there would be a “very small chance that he would
relapse into intoxication.”  Tr. at 117.  He saw no reason to conclude
that the individual would not be able to refrain from alcohol use in the
future.  

F.  The DOE Consultant Psychologist

At the hearing, the consultant psychologist reviewed and confirmed his
diagnosis and recommendations of March 2005, in which he found the
individual to be alcohol dependent.  Even though the individual had
resumed use of alcohol in October and November 2005, the consultant
psychologist testified that the individual was still in full remission
because he had not relapsed into intoxication.  However, the consultant
psychologist believed that the individual was not rehabilitated, since he
had used alcohol on those two occasions.  While he originally believed
that the individual needed a full year of abstinence, he revised his
opinion at the hearing and stated that, given the individual’s recent
usage, a two-year abstinence period would be a better standard.  Tr. at
142-147.  The consultant psychologist also expressed concerns about the
individual’s ability to abstain from alcohol use in the future.  He noted
that the individual had resumed alcohol use in a period of stress, the
night before a medical procedure.  Tr.  at 132-36, 156.  He questioned
whether at this point the individual has the “tools” to address stressors
without resorting to alcohol use.  In this 
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regard, he cited the fact that the individual’s AA attendance was not
consistent.  Tr. at 130-40.  He also believed that the individual needed
some additional therapy beyond AA.  Tr. at 148-49.  He further testified
that this individual should abstain totally from alcohol use and should
have consistent, sustained attendance at AA.  Tr. at 142-43.  

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a
criminal case, in which the burden is on the government to prove the
defendant guilty beyond a reasonable doubt.  In this type of case, we
apply a different standard, which is designed to protect national
security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R.  § 710.21(b)(6).  The burden is on the
individual to come forward at the hearing with evidence to convince the
DOE that granting or restoring his access authorization "would not
endanger the common defense and security and would be clearly consistent
with the national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of security
clearances indicates "that security-clearance determinations should err,
if they must, on the side of denials");  Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990)(strong presumption against the issuance of a
security clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving
national security issues.  Personnel Security Hearing (Case No. VSO-
0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has the
burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing (VSO-
0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).  See also
10 C.F.R. § 710.7(c).  

IV.  Analysis

The individual does not dispute the DOE consultant psychologist’s alcohol
dependence diagnosis.   The issue in this case is therefore whether the
individual has demonstrated that he is reformed and/or 
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4/ The DOE Adjudicative Guidelines for Part 710 explain the
concern raised by excessive use of alcohol as follows:
“Excessive alcohol consumption often leads to the exercise of
questionable judgment, unreliabilty, failure to control
impulses, and increases the risk of unauthorized disclosure of
classified information due to carelessness.”  DOE Adjudicative
Guideline G, 66 Fed. Reg. 47061, 47067 (September 11, 2001).

rehabilitated from this condition.  As discussed below, I find that the
individual is not reformed/rehabilitated at this time. 

As an initial matter, I am convinced that, as he testified, the
individual was abstinent from August 2004 until October 2005.  I believe
that he had alcohol on two occasions, once in October and once in
November 2005, and has been abstinent since then.  I am also persuaded
that the individual has gone through periods in which he participated
regularly in AA.  His abstinence and AA participation are very much in
his favor.  

However, I find that it is still early too conclude that the individual
is reformed/rehabilitated from his alcohol problem for purposes of
eligibility for access authorization.  I cannot agree with the
individual’s psychiatrist that the use of alcohol in October and November
2005 should not be considered a relapse because the individual did not
become intoxicated.  I am not convinced by the attempted minimization of
the significance of the resumed alcohol use.  In this regard, I note that
a key consideration for the psychiatrist was on what would be best for
his patient, the individual.  He stated that “the most effective thing
that could happen for him would be to get back to work at his fullest
level of competence and performance. . . .”  Tr. at 167.  

The psychiatrist’s therapeutic approach does not address the concerns at
issue here.  My focus is quite different.  I must determine not what is
best for the individual, but rather whether he is fit to hold an access
authorization.  The concerns involve the individual’s reliability and his
ability to control his impulses.4  Thus, in this case, involving a
security concern based on alcohol dependence, the DOE must be reasonably
reassured that the individual can refrain from all use of alcohol for an
appropriate period.  I do not believe that the individual has
demonstrated a sufficiently strong commitment to abstinence.  

Of particular concern was that the October 2005 alcohol use took place at
a time when the individual was having a medical test for a serious health
concern, indicating a possible return to the former pattern of self-
medication for stress and depression.  
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Moreover, the two alcohol uses occurred during the very period that this
administrative review process was underway.  The individual knew he was
under scrutiny, and that his alcohol use would be the subject of the
hearing.  He had, at the time of the first alcohol use in October 2005,
completed virtually all of the requirements for rehabilitation set out by
the DOE psychologist.  Nevertheless, he could not resist the temptation
to have a beer and a sandwich in the city where he was having his medical
test.  He testified that he had heard that the local “sandwiches with one
of the local dark beers went together like a horse and carriage. . . .
They went good together.  So I had that.  And it was good.”  Tr. at 54.
The fact that he was willing to end his 14 month abstinence and put his
entire rehabilitation program into question for a sandwich and a beer
suggests to me that he may still have some difficulty controlling his
alcohol impulses.  

Furthermore, the individual’s wife testified that the individual
refrained from alcohol use for two periods in the past, and in both
instances resumed alcohol use not by immediate binging, but in small
increments.  Tr. at 21.  The individual’s most recent abstinence period
began in August 2004, about 17 months before the hearing, and his most
recent use of alcohol was in two small increments that took place only
two to three months before the hearing.  I do not believe that there is a
sufficient abstinence period from which to conclude that the October and
November 2005 events were aberrational and not likely to lead to a
slippage into another period of excessive alcohol use. 

In this case, while the individual was able to refrain from alcohol use
for the original one-year period recommended by the consultant
psychologist, he was not able to maintain the abstinence beyond 14
months.  This suggests to me that the individual may not yet be able to
fully control his alcohol impulses.  Therefore, in this case, the revised
two year abstinence period recommended by the DOE psychologist seems to
be appropriate, given the relapse at 14 months.  Thus, I believe that the
individual has not yet maintained abstinence for an appropriate period.  

I also have some concerns about the strength of the individual’s overall
recovery program.  First, his commitment to AA is not a solid one.  His
attendance at AA meetings is irregular.  Moreover, I believe that
completion of 90 AA meetings in about 35 days, instead of the more common
90 days, is an indication that the individual may not have internalized
key aspects of the AA program and was just “going through the motions.”
In this regard, the DOE consultant psychologist noted that such a speedy
completion might indicate that the individual viewed the 90 meetings as
“something to get out of the way . . . rather than make this a
lifestyle. . . .”  Tr. at 157.
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I also do not believe that he has a sufficiently strong support system to
help him in times of stress if he does feel the urge to use alcohol.  He
does not have a formal sponsor, and his relationship with the AA
acquaintance who testified at the hearing does not appear to be a close
connection.  I concluded from the testimony of the AA acquaintance that
he and the individual did not talk regularly about the individual’s
drinking problems and he did not know very much about the individual’s
alcohol use.  Tr. at 85.  For example, the AA acquaintance was not aware
of when the individual last consumed alcohol.  Tr. at 86.  

The individual’s wife also did not appear to be able to help him control
his urge for alcohol.  In this regard, she did not seem to have in place
emergency measures that she was prepared to take to help prevent the
October and November relapses.  She stated that she tried to convince him
not to use alcohol in October 2005, but on the second occasion in
November she did not.  She testified, “I try not to pry and nag a lot.”
Tr. at 19-20.  This indicates to me that she is not a strong support
figure for the individual in connection with his abstinence from alcohol.

Finally, the individual does not appear to have any professional support
system beyond that of his psychiatrist, whom he has seen only twice.  In
this regard, I note that the DOE consultant psychologist recommended that
the individual engage in some regular therapy program.  Tr. at 134.  The
individual has not undertaken this step.  

V.  CONCLUSION

As the foregoing indicates, the individual has not resolved the Criterion
J security concern cited in the Notification Letter.  It is therefore my
decision that granting this individual access authorization is not
appropriate at this time.  

The parties may seek review of this Decision by an Appeal Panel under the
regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: April 3, 2006



*  The original of this document contains information which is subject to withholding from 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 12, 2005 
 
Case Number:   TSO-0297 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 A local 
DOE Security Office (LSO) suspended the individual’s access authorization pursuant to the 
provisions of Part 710. In this Decision I will consider whether, on the basis of the testimony and 
other evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should not be 
restored. 
 
I. Background 
 
The individual has held a DOE security clearance since 2000. In August 2002, the police arrested 
the individual and charged him with Domestic Violence and Assault. Shortly thereafter, the LSO 
conducted a Personnel Security Interview (PSI) with the individual (2002 PSI). During the 2002 
PSI, the individual admitted that alcohol had contributed to the incident in question. The LSO 
next referred the individual to a psychiatrist (DOE consultant-psychiatrist) for a forensic 
psychiatric evaluation. The DOE consultant-psychiatrist examined the individual in November 
2002 and diagnosed the individual as suffering from Alcohol Abuse, in Early Full Remission. 
See Exhibit (Ex.) 13. In a Psychiatric Report dated November 18, 2002, the DOE consultant-
psychiatrist recommended that the individual be allowed to participate in a Substance Abuse 
Monitoring Program for a 24-month period. The individual enrolled in a two-year Substance 
Abuse Monitoring Program on January 29, 2003. Ex. 16. On November 26, 2004, the police 
arrested the individual and charged him with Driving Under the Influence (DUI). Ex. 19.  
 
In April 2005 the LSO conducted a PSI (2005 PSI) with the individual to explore, among other 
things, the extent of the individual’s alcohol usage and his failure to report the DUI arrest to the 
DOE.  Subsequently, in July 2005 the LSO initiated formal administrative review proceedings. 
The LSO first informed the individual that his access authorization had been suspended pending 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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the resolution of certain derogatory information that created substantial doubt regarding his 
continued eligibility to hold a security clearance. In a Notification Letter that it sent to the 
individual, the LSO described this derogatory information and explained how that information 
fell within the purview of three potentially disqualifying criteria. The relevant criteria are set 
forth in the security regulations at 10 C.F.R. § 710.8, subsections h, j and l (Criteria H, J and L).2  
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations and requested an administrative review hearing. On October 17, 2005, the Director of 
the Office of Hearings and Appeals (OHA) appointed Steven L. Fine as the Hearing Officer in 
this case. Mr. Fine scheduled a hearing in this case, but delayed it at the individual’s request so 
that the individual could retain Counsel.  Counsel for the individual entered his appearance in 
this case on February 14, 2006.  The OHA Director re-assigned this case to me and delegated me 
as the substitute Hearing Officer on February 16, 2006.  
 
On April 13, 2006, the LSO decided to withdraw the allegations under Criterion H in this case 
and issued an Amended Notification Letter. The effect of the amendment is to reduce from three 
to two the number of criteria before me.3  After consulting with the parties, I convened a hearing 
in this case in early June 2006. 
 
At the hearing, 10 witnesses testified. The LSO called two witnesses and the individual presented 
his own testimony and that of seven witnesses.  In addition to the testimonial evidence, the LSO 
submitted 26 exhibits into the record; the individual tendered 14 exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 

                                                 
2  Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment and 
reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to information that a person has “[b]een, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.”  10 C.F.R. § 710.8 (j). Criterion L relates, in relevant part, to information that a 
person has “engaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or undue duress which may cause the individual to act contrary to the best 
interests of national security . . .” 10 C.F.R. § 710.8 (l).     

3  The individual’s Counsel did not object to the amendment of the Notification Letter. 
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The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is afforded 
a full opportunity to present evidence supporting his eligibility for an access authorization.  The 
Part 710 regulations are drafted so as to permit the introduction of a very broad range of 
evidence at personnel security hearings.  Even appropriate hearsay evidence may be admitted. 
10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of 
evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a). I am instructed by the 
regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites two potentially disqualifying criteria in the Amended 
Notification Letter as the bases for suspending the individual’s security clearance, i.e., Criteria J 
and L.  To support its reliance on Criterion J, the LSO cites the following information.  First, the 
individual was arrested in August 2002 and charged with Domestic Violence and Assault, an 
incident that occurred when the individual was extremely intoxicated.  Second, the individual 
admitted during the 2002 PSI that he and his wife had other physical altercations throughout 
their marriage in which alcohol played a significant role. Third, a DOE consultant-psychiatrist 
diagnosed the individual in November 2002 as suffering from Alcohol Abuse, in Early Full 
Remission. In this connection, it was the DOE consultant-psychiatrist’s opinion in 2002 that the 
individual should abstain from alcohol indefinitely.  Fourth, the individual was arrested in 
November 2004 and charged with DUI after a Breath Alcohol Content (BAC) test revealed a 
blood alcohol level of .118 and .115 on two tests.4 Fifth, the individual admitted (1) using 
alcohol while enrolled in a Substance Abuse Monitoring Program, and (2) not advising a 
counselor at the Substance Abuse Monitoring Program that he had consumed alcohol and 
received a DUI.  
 
With regard to Criterion L, the LSO states that the individual violated his commitment to both 
the DOE and the Substance Abuse Monitoring Program when he consumed alcohol while 
enrolled in the program. The individual entered into a written agreement with the Substance 
Abuse Monitoring Program whereby he agreed to abstain from alcohol during the 24-month 
monitoring period. The DOE, in turn, relied on the individual’s promise to abstain from the use 
of alcohol for a period of two years in resolving concerns about the individual’s alcohol use that 
were impacting his continued eligibility for access authorization. The individual breached his  

                                                 
4  These levels exceed the legal levels allowed in the State in which the individual was arrested. 
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agreement with the Substance Abuse Monitoring Program when he consumed alcohol on the 
night of November 26, 2004 and received a DUI.  He also revealed during the 2005 PSI that he 
consumed alcohol on another occasion in January 2005.    
 
The LSO is also concerned that the individual failed to report his DUI arrest to either the DOE or 
the Substance Abuse Monitoring Program. Furthermore, the LSO states that the individual was 
required to undergo a court-ordered alcohol assessment after his 2004 DUI. During that 
assessment, the individual failed to disclose that he had been enrolled in a Substance Abuse 
Monitoring Program, a nondisclosure that could have affected the validity of the assessment 
team’s evaluation of the individual’s alcohol issues. 
 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J and his conduct under Criterion L. The 
excessive consumption of alcohol is a security concern because that behavior can lead to the 
exercise of questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness. See Guideline G of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House.  A person’s violation of a written commitment, his deliberate concealment of an arrest, 
and his lack of candor regarding his alcohol usage constitute conduct that raises questions about 
the individual’s reliability, trustworthiness and ability to protect classified information. See id. at 
Guideline E. 
  
IV.       Findings of Fact  
 
In August 2002, the individual and his wife decided to spend the night on their boat to discuss 
the state of their strained marriage. Transcript of Hearing (Tr.) at 161. During the evening, both 
the individual and his wife consumed a considerable quantity of alcohol. Id. at 169, Ex. 13. 
According to the individual, he drank five to six beers and a rum drink that contained at least 
three shots of rum on the night in question. A physical altercation between the individual and his 
wife occurred 5 that night which ultimately led to the individual’s arrest for Domestic Violence 
and Assault. Ex. 20. The State deferred prosecution of the charges and ultimately dismissed them 
after the individual completed one year of supervised probation, obtained domestic violence 
perpetrator and anger management assessments, and completed 12 to 18 months of anger 
management treatment. Id.  
 
The individual notified the LSO of his August 2002 arrest in accordance with the reporting 
requirements imposed on him as a holder of a DOE security clearance. Tr. at 192, Ex. 12. After 
the LSO conducted a PSI with the individual, a DOE consultant-psychiatrist examined the 
individual in November 2002. Ex. 13. The DOE consultant-psychiatrist diagnosed the individual 
at that time as suffering from Alcohol Abuse, in Early Full Remission. Id. The DOE consultant-
psychiatrist recommended, among other things, that the individual (1) abstain from alcohol 
indefinitely, and (2) be allowed to participate in a two-year Substance Abuse Monitoring  

                                                 
5    The details of the alleged incident that led to the individual’s arrest are not important to the disposition of the 
issues before me and, for this reason, will not be recited here. 
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Program. The LSO deferred to the DOE consultant-psychiatrist’s recommendation and permitted 
the individual to enroll in a Substance Abuse Monitoring Program. The LSO allowed the 
individual to retain his security clearance, relying on the individual’s agreement to abstain from 
alcohol while enrolled in the Substance Abuse Monitoring Program. The individual enrolled in a 
Substance Abuse Monitoring Program on January 29, 2003 and signed an agreement in which he 
agreed to abstain from alcohol and “be open and honest with . . .clinicians regarding the use of . . 
. alcohol.” Ex. 16. Paragraph 9 of that agreement recites as follows: “I am aware that if I am 
determined by the . . . clinician to be noncompliant with my treatment or monitoring program, 
my employer and/or the Department of Energy will receive a letter stating that I am no longer 
certified as fit for duty . . . My employer may choose to terminate my employment.” Id. 
 
Twenty-two months into the twenty-four month Substance Abuse Monitoring Program, the 
individual went out to dinner with a friend and consumed five to six beers. Tr. at 168. The 
individual left the restaurant and was driving his vehicle when police initiated a traffic stop. Ex. 
18. According to the police report, the policeman smelled an odor of alcohol coming from the 
vehicle and observed the individual’s eyes to be bloodshot and watery.  Id. The individual 
refused to provide a voluntary breath sample and he was placed under arrest for DUI.  Id. Later 
at the police station, the individual provided two breath samples that that yielded BAC results of  
.118 and .115 respectively.6 Ex. 20. The individual never informed the Substance Abuse 
Monitoring Program of the DUI arrest. He maintains that he notified the LSO of his arrest via 
interoffice mail. The LSO has no record of having received any such notification from the 
individual. 
 
Eight days before he was to complete the Substance Abuse Monitoring Program, the individual 
consumed alcohol again. Ex. 23 at 17. The individual did not inform the Substance Abuse 
Monitoring Program of this alcohol usage. On January 31, 2005, the Substance Abuse 
Monitoring Program notified the LSO that the individual had successfully completed its 24-
month program. Ex. 14. 
 
On March 15, 2005, the individual underwent the court-ordered alcohol assessment. Ex. 19.  The 
individual did not reveal to the clinical evaluator the fact that he had recently completed a two-
year Substance Abuse Monitoring Program.    
 
In late March 2005, the LSO learned from a local newspaper article that the individual had been 
arrested in November 2004 for DUI. Ex. 2. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing. In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable  

                                                 
6  Sometime in March 2005, the court fined the individual $1200 in connection with the November 2004 DUI, 
suspended his license for 90 days, ordered him to attend a two-hour Victim’s Panel and to obtain an alcohol 
assessment. Ex. 2.  In addition, the court sentenced the individual to one year of probation and 365 days in jail, with 
364 days suspended. Id. 
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factors prescribed in 10 C.F.R. § 710.7(c).7 After due deliberation, I have determined that the 
individual’s access authorization should not be restored at this time.  I cannot find that such 
restoration would not endanger the common defense and security and would be clearly consistent 
with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of 
this decision are discussed below. 

 
A. Criterion J 
 

1. The Individual’s Testimonial and Documentary Evidence 
 
At the hearing, the individual testified that he does not consider himself to be an alcoholic, nor 
does he believe that he currently suffers from alcohol abuse. Tr. at 187. He does, however, 
concede that he was properly diagnosed in November 2002 as suffering from alcohol abuse.8 Id.  
 
The individual attributes his past problems with alcohol to stressors in his life. Specifically, he 
identified his past marital problems, his wife’s marital infidelity, his wife’s inability to handle 
household financial matters, and his medical problems as stressors that led to his excessive 
consumption of alcohol. He pointed out that he divorced his wife in July 2003, an event that 
diminished the stress in his life.  He explained that after his divorce, his ex-wife retained their 
home. According to the individual, his ex-wife failed to make the mortgage payments on the 
home and the property went into foreclosure sometime prior to his November 2004 DUI. The 
individual claims that it was the stress associated with the impending loss of his former home 
that contributed to his decision to consume alcohol on the night he received the DUI. 
 
The individual claimed at the hearing that he had not consumed any alcohol between his August 
2002 arrest for Domestic Violence and Assault and his November 2004 arrest for DUI. Tr. at 
189. He added that he took pride in his sobriety during that two-year period. Id. The individual 
claimed also that he has not consumed alcohol since New Year’s Eve 2005. See Individual’s 
Closing Statement at 8. He testified that, upon the advice of his attorney, he began attending 
Alcoholics Anonymous in March 2006. He submitted into evidence sign-in sheets from 42 AA 
meetings that he attended between March 2006 and June 2006.  See Ex. J-1 through J-7.   
 
At the hearing, I asked the individual why I should believe that he will maintain his sobriety in 
the future when he was unable to do so while enrolled in a 24-month Substance Abuse 
Monitoring Program.  He responded that his involvement with AA is assisting him in a way that 
the Substance Abuse Monitoring Program did not. Id. at 200-201.  
 
 
 
 
 
 

                                                 
7   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
 
8   He stated that he drank frequently prior to his 2002 Domestic Violence and Assault arrest, often consuming four 
to five beers every night. Tr. at 187. 
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B. The Father’s Testimony 
 
The individual’s father testified that he does not believe that the individual currently has, or ever 
had a problem with alcohol. Tr. at 50-51. The father expressed his viewpoint regarding the 
individual’s two alcohol-related arrests as “If a guy has a few drinks, so be it.” Id. at 53. The 
father testified that during the periods preceding the individual’s arrests, the individual was 
experiencing a lot of turmoil, pain and grief in his life. Id. at 59-60. The father does not believe 
that the individual has consumed alcohol since Thanksgiving or Christmas 2005. Id. at 61. He 
believes that the individual stopped drinking because alcohol has caused him a “lot of problems” 
and the individual’s mother “gets on him every time he turns around.” Id. at 62. The father 
believes that the individual will not drink in the future. Id. at 68. 
 

C. The Son’s Testimony 
 
The individual’s 18-year old son testified that he considers the individual to be his best friend. Id. 
at 73. When queried whether he thought the individual had a drinking problem, the son 
responded, “I’d like to think that he doesn’t, but he doesn’t seem to make the best decisions 
while drinking. I know he’s working on it.” Id. at 74. The son expressed his opinion that the 
individual should abstain totally from alcohol. Id. at 75.  He added that it has been five or six 
months since he last saw the individual drink. Id. at 79. 
 

D. A Co-Workers’ Testimony 
 
A co-worker testified that he and the individual have worked together for four years. Id. at 98. 
He stated that he has never seen any signs that the individual has a problem with alcohol. Id. at 
100. The co-worker did not know whether the individual had stopped consuming alcohol. Id. at 
101.  
 
      E.      Friend #1’s Testimony 
 
Friend #1 has known the individual for 20 years.  Id. at 114. He also holds a DOE security 
clearance and works for the same DOE contractor that the individual does. Friend #1 opined that 
the individual does not have a problem with alcohol even though he has seen the individual 
drunk a handful of times while the individual has been employed by the DOE contractor. Id. at 
117. The individual explained that he was also drunk on those same occasions and he does not 
consider himself as having a problem with alcohol. Id. He concluded his testimony by stating 
that the individual is a good dad. Id. at 122. 
 
       F.       Friend #2’s Testimony 
 
Friend #2 has known the individual for 25 years. Id. at 136. Friend #2 was with the individual in 
November 2004 when he was arrested for DUI.  Id. at 139.  Friend #2 testified that he knew that 
the individual was in an alcohol monitoring program in November 2004 and that the individual 
was not allowed to consume alcohol. Id. at 151.  He added that he did not encourage the 
individual to drink on the night in question. Id. 
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G. The Individual’s Sister’s Testimony 
 
The individual’s sister opined at the hearing that the individual does not have a problem with 
alcohol. Id. at 126.  She did not know that he was attending AA.  Id. at 127. She testified that the 
individual is “an awesome dad” and a great brother. Id. at 128, 130. 
 

H. The AA Sponsor’s Testimony 
 
The AA sponsor testified that the individual has been in AA for three months. Id. at 90. The 
individual is currently working on Step 3 of the 12-Step program. Id. at 92. The AA sponsor 
related that he never recalled hearing the individual identify himself as an alcoholic.  Id. at 84.  
Nevertheless, the AA sponsor believes that the individual is sincere in his desire to stop drinking. 
Id. at 86.  He stated that he has observed the individual’s self respect and humility increase 
during his time in AA. Id. at 87.   
 

I.       The DOE consultant-psychiatrist’ Testimony  
 
The DOE consultant-psychiatrist remained in the hearing room and listened to all the witnesses 
testify before doing so himself.  The DOE consultant-psychiatrist has been practicing general 
medicine for 40 years and psychiatry for 30 years. Id. at 213. He first related that when he 
evaluated the individual in 2002, he believed that the individual (1) had abstained completely 
from alcohol, (2) was thinking clearly, and (3) had fairly good judgment and insight into his 
problems. Id. at 214. The DOE consultant-psychiatrist now believes that the individual “got over 
being scared sober” when he resumed drinking alcohol Id. at 215. The individual’s arrest in 
November 2004 and his admission that he consumed alcohol in January 2005 caused the DOE 
consultant-psychiatrist to renew his diagnosis of Alcohol Abuse for the individual. Id. at 214.  
The individual’s prognosis, according to the DOE consultant-psychiatrist, is “guarded.” Id. The 
DOE consultant-psychiatrist is concerned that the individual has not acknowledged and accepted 
that he currently has a problem with alcohol. Id. He believes that the individual is going to AA 
because his attorney recommended it. Id. He also believes that the period of sobriety that the 
individual maintained between his 2002 arrest and his 2004 arrest was externally, not internally 
induced. Id. at 215. 
 

 J.         Hearing Officer Evaluation of Evidence under Criterion J 
 

Based on the testimonial and documentary evidence before me, I find that the individual 
currently suffers from alcohol abuse and that he has not demonstrated adequate evidence of 
rehabilitation or reformation from that condition. 
 
As an initial matter, the DOE consultant-psychiatrist provided convincing testimony to support 
the current diagnosis of alcohol abuse in this case. I found that his expert opinion outweighed 
any probative value of the lay opinions of the individual’s co-worker, friend, sister and father on 
this matter. Interestingly, the only lay witness who appears to have insight into the individual’s 
alcohol problem is the individual’s 18-year old son. In response to the question whether he 
believed his father has a drinking problem, the son poignantly testified, “I’d like to think he 
doesn’t, but he doesn’t seem to make the best decisions while drinking.” Id. at 74. 
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Regarding the individual’s rehabilitation or reformation from his alcohol abuse, the 
overwhelming weight of the evidence convinces me that the individual has achieved neither 
state. First, the individual’s failure to accept and acknowledge that he currently has a problem 
with alcohol is, in my opinion, a major impediment to his recovery efforts. See Personnel 
Security Hearing (Case No. TSO-0306), http://oha.doe.gov/cases/security/tso0306.pdf, 
Personnel Hearing (Case No. TSO-0358), http://oha.doe.gov/cases/security/tso0358.pdf. 
Second, the individual appears not to have embraced his two-year Substance Abuse Monitoring 
in a meaningful way. Specifically, he was 22 months into a 24-month program when he received 
a DUI. He also consumed alcohol eight days before the end of his 24-month monitoring 
program. Third, assuming that the individual is correct that stressors in his life contributed to his 
alcohol use, he has not brought forth any evidence that he has developed coping mechanisms to 
allay future stressors in his life. Fourth, while it is a positive development that the individual is 
participating in AA, it is too early to determine whether the individual will be successful in his 
efforts to maintain sobriety with the assistance of AA.  He has only attended AA for a three-
month period and is currently working on Step 3 of the 12-Step program. Moreover, as of the 
date of the hearing the individual had only abstained from alcohol for a period of slightly more 
than five months. In view of the individual’s relapse after more than two years of alleged 
sobriety, the individual needs considerably more time of abstinence before I could make a 
predictive assessment that the individual will be successful in his recovery efforts.  
 
In the end, based on all the foregoing considerations, I cannot find that the individual has brought 
forth sufficient evidence to mitigate the security concerns associated with Criterion J.9  I turn 
now to Criterion L. 
 
B. Criterion L 
 
The individual admitted at the hearing that he intentionally consumed alcohol knowing that he 
was violating his agreement with the Substance Monitoring Program. Id. at 208. When asked 
what was going through his mind before he decided to drink in November 2004, the individual 
responded, “A lot of emotion, kind of a helplessness . . .” Id. at 199.  The individual and his 
father both testified about the stressors in the individual’s life at the time of the 2004 DUI, i.e., 
his medical issues and his ex-wife’s apparent financial irresponsibility in allowing his former 
home to go into foreclosure. 
 
It appears to me that the individual’s inability to maintain his sobriety during the 24-month 
Substance Abuse Monitoring Program, and his concomitant breach of his agreement with that 
Program and the DOE, are byproducts of his alcohol abuse. As noted in Section V.A. above, the 
individual has not acknowledged and accepted that he currently has a problem with alcohol. 
Until he recognizes his problem with alcohol and recovers from his alcohol abuse, the 
individual’s judgment and reliability will remain in doubt. Accordingly, I find that the individual 
has not mitigated the Criterion L concerns predicated on his abrogation of his agreement with the 
Substance Abuse Monitoring Program and the DOE that he abstain from alcohol for the duration 
of the monitoring period.  
 

                                                 
9   The individual’s son, sister and friends convinced me that the individual is doing a wonderful job as a single 
father raising his two children. While this factor is a positive one in the individual’s favor, it is insufficient alone to 
mitigate the security concerns associated with the individual’s alcohol abuse.  
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As for the individual’s alleged failure to report his DUI to the DOE, the individual maintained at 
the 2005 PSI and the hearing that he handwrote a letter (Ex. H) and sent it to the LSO via 
interoffice mail. Ex. 23 at 9, Tr. at 191. He explained at the hearing that he did not send his 
notification to the LSO via e-mail because others had access to his computer at work and he did 
not want anyone to know of his arrest. Id. at 192. At the hearing, the individual stated that he has 
sent other documents through interoffice mail that did not reach their ultimate destination. Id. at 
199. There is conflicting information in the record regarding this matter.   
 
The Manager of personnel security at the contractor which employs the individual testified that 
he and his personnel searched the files and found no record of having received a notification 
from the individual of his 2004 DUI. Id. at 33. The Manager explained that only two people 
handle these matters in his office and he verified with them that they did not receive the 
notification. Id. at 36. He also checked other files to ensure that the individual’s notification 
letter had not been misfiled. Id. The Manager stated that 99% of notifications come to his office 
by telephone, a fact that suggests he might have recalled receiving notification via the mail. Id. at 
40. The individual’s father testified that the individual told him that he had written a letter and 
mailed it to the LSO. Id. at 57.  Friend #2 testified that he saw the individual writing something 
two days after the DUI after the individual told him that he needed to notify the LSO of his DUI.  
Id. at 143-144. A co-worker testified that he knew that the individual had failed to report the DUI 
to the LSO. Id. at 101-102.  
 
It is possible that the individual wrote a letter and placed it in the interoffice mail for ultimate 
delivery to the LSO. It is also possible that the individual wrote the letter and never sent it to the 
LSO.  What is clear, however, is that the LSO never received any written or oral notification of 
the DUI from the individual. It would only be speculative on my part to conclude that the alleged 
notification had been lost or misdirected.  Moreover, the record indicates that the LSO did not 
learn of the individual’s DUI from an outside source until late March 2005. I find it perplexing 
that the individual did not take the initiative between December 2004 and March 2005 to confirm 
that the LSO had received his notification.  I am also concerned that one of the individual’s co-
worker testified that he knew that the individual had failed to report the DUI to the LSO. The 
only finding that I can make is that the individual has failed to resolve the concerns associated 
with the LSO not having received notification of the November 2004 DUI. 
 
With respect to the individual’s failure to advise the Substance Abuse Monitoring Program of his 
consumption of alcohol during the two-year monitoring period, the individual testified that he 
intentionally concealed the DUI and his alcohol consumption from the Program personnel. Id. at 
208. He explained that he wanted the program “to be over” and he was embarrassed to admit that 
he had received a DUI. Id. at 148.  The individual’s response that he wanted the program “to be 
over” suggests to me that he did not view the Substance Abuse Monitoring Program as 
rehabilitative but rather as an externally imposed requirement of the DOE.  As for the 
individual’s embarrassment, I find that it does not excuse his conduct. Someone who accepts his 
alcohol problem readily admits the error of his ways and tries to make amends. As previously 
noted on two occasions, the individual does not accept that he has an alcohol problem and, as a 
consequence, is unable to move beyond the issues associated with his excessive alcohol 
consumption. Until the individual recovers from his alcohol abuse, he cannot mitigate the  
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security concerns associated with the deception he showed by failing to tell the Substance Abuse 
Monitoring Program about his alcohol consumption. 
 
Finally, with regard to the individual’s failure to advise the persons involved in the court-ordered 
alcohol assessment that he had previously been enrolled in the Substance Abuse Monitoring 
Program, the individual testified convincingly he was only asked whether a court, not any other 
entity, had ever requested that he attend a Substance Abuse Monitoring Program. Id. at 206. He 
added that after having attended AA for a three month period, he would now volunteer that he 
had been enrolled in a DOE Substance Abuse Monitoring Program if he were confronted with 
the same question. Id.  Since the question posed by the court-ordered alcohol assessment 
program only sought information about other “court-ordered” programs, I find that the individual 
did not deliberately conceal his participation in the DOE Substance Abuse Monitoring Program 
from the court-ordered alcohol assessment program. While it might have been useful for the 
individual to volunteer this information, I do not believe that his failure to do so should be held 
against him. Accordingly, I find that the individual has mitigated the lone concern under 
Criterion L connected with this matter.   
 
In the end, however, I must find that the individual has not mitigated all the security concerns 
under Criterion L. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria J and L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has not brought forth sufficient evidence to mitigate all 
the security concerns advanced by the LSO. I therefore cannot find that restoring the individual’s 
access authorization would not endanger the common defense and would be clearly consistent 
with the national interest. Accordingly, I have determined that the individual’s access 
authorization should not be restored. The parties may seek review of this Decision by an Appeal 
Panel under the regulations set forth at 10 C.F.R. § 710.28 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 14, 2006 
 

 
 
 
 
 
 

 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.
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Hearing Officer's Decision

Case Name: Personnel Security Hearing
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Case Number: TSO-0298

This Decision concerns the eligibility of XXXXXX XXXXXX XXXXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material."1/ A Department of Energy (DOE)
Operations Office suspended the individual's request for an access authorization under the
provisions of Part 710. This Decision considers whether, on the basis of the evidence and
testimony presented in this proceeding, the individual’s access authorization should be
restored.  As set forth in this Decision, I have determined that the individual’s security
clearance should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed
by or are applicants for employment with DOE, contractors, agents, DOE access permittees,
and other persons designated by the Secretary of Energy for access to classified matter or
special nuclear material.  Part 710 generally provides that "[t]he decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all
relevant information, favorable and unfavorable, as to whether the granting or continuation
of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest."  10 C.F.R. § 710.7(a).



- 2 -

In this instance, the individual was granted a security clearance from DOE after gaining
employment with a DOE contractor.  However, the local DOE security office (DOE Security)
initiated formal administrative review proceedings by informing the individual that his
access authorization was being suspended pending the resolution of certain derogatory
information that created substantial doubt regarding his continued eligibility.  This
derogatory information is described in a Notification Letter issued to the individual on
August 17, 2005, and falls within the purview of potentially disqualifying criteria set forth
in the security regulations at 10 C.F.R. § 710.8,  subsection h.  More specifically, the
Notification Letter alleges that the individual has “[a]n illness or mental condition which,
in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a
significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h) (Criterion H). The bases
for this finding are summarized below.

The Notification Letter states that the individual was evaluated by a DOE consultant-
psychiatrist (DOE Psychiatrist) who diagnosed the individual with Pathological Gambling,
in remission, and Major Depressive Disorder, in partial remission.  According to the DOE
Psychiatrist’s report, the coexistence of these mental conditions causes or may cause a
significant defect in the individual’s judgment or reliability.  The DOE Psychiatrist further
determined that the individual did not present adequate evidence of rehabilitation or
reformation.  In addition, the Notification Letter states that the individual has admitted to
having a gambling problem, and that his gambling was the cause of his bankruptcy and
separation from his wife.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on October 20, 2005,
the individual exercised his right under Part 710 to request a hearing in this matter.  10
C.F.R. § 710.21(b).  On October 25, 2005, I was appointed as Hearing Officer in this case.
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R. § 710.24, I
established a hearing date.  At the hearing, the DOE Counsel called the DOE Psychiatrist
as the sole witness on behalf of DOE Security.  Apart from testifying on his own behalf, the
individual called his wife, his Gamblers Anonymous associate, his counselor and his
supervisor.  The transcript taken at the hearing will be hereinafter cited as "Tr.".
Documents submitted by the DOE Counsel and the individual during this proceeding
constitute exhibits to the hearing transcript and will be cited  as "DOE Exh." and “Ind.
Exh.” respectively.

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented in
the record.
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The individual has been employed by a DOE contractor for 27 years, and was granted a
security clearance shortly after being hired.  With the exception of two minor security
infractions, in 1991 and 2001, the individual maintained his security without incident.
However, in November 2004, DOE Security was informed by the individual that he had
filed a petition for Chapter 13 bankruptcy.  The individual was therefore summoned by
DOE Security for a Personnel Security Interview (PSI), conducted on February 8, 2005, to
address the potential security concerns arising from this information.  Some of these
concerns were unresolved by the PSI, and the individual was therefore referred to the DOE
Psychiatrist.  Below is a summary of the circumstances which precipitated the individual
filing for bankruptcy, as revealed by the individual during his PSI and psychiatric
interview.

The individual was first married in 1971.  In 1997, after nearly 26 years of marriage, the
individual and his wife became estranged and decided to divorce.  As a result, the
individual began to experience symptoms of depression, including anxiety, low self-esteem,
remorse, compulsive eating and sleeplessness at night.  In an effort to alleviate these
symptoms, the individual turned to gambling as a recreational outlet.  Up until that time,
the individual had gone to casinos with his wife only four times over their 26 years of
marriage, and gambled very little.  However, the individual found that gambling helped to
relieve the stress of his divorce and he began taking trips out of town to casinos on a
monthly basis.  By 1999, the individual was traveling out of town twice a month to gamble.
The individual would typically spend $500-$600 on each occasion, primarily playing slot
machines.  The individual often used ATM withdrawals charged to credit cards to finance
his gambling excursions.

In late 1998, the individual met his second and present wife.  They dated during 1999 and
were married in March 2000.  After his marriage, the individual curtailed his gambling
trips to three times a year.  However, the individual redirected his urge to gamble to buying
lottery scratch-off tickets.  The individual’s purchase of scratch-off tickets escalated steadily
from 2000 through 2003.  During 2003, the individual estimates that he typically spent
$300-$400 out of each bi-weekly paycheck and, at the height, as much as $100 per day for
lottery scratch-off tickets.  The individual is typically an introverted person, but became
more outgoing and relished the attention he received from his friends and co-workers when
he won.  However, the individual did not reveal the large amounts of money he was losing.
Again, the individual generally used ATM withdrawals charged to credit cards to finance
his gambling habit.

The individual and his wife kept their finances separately, and he was therefore able to
hide the extent of his gambling losses from her.  Sometimes the individual would make an
ATM withdrawal and give his wife money pretending he had won when actually he had
lost.  However, in late 2003, his wife began to notice the large number of scratch-off tickets
and the growing pile of credit card bills coming to the house for the individual.  The
individual indicated to his wife that he had everything under 
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control, but she was not convinced and decided to run a credit report on the individual in
early 2004.  She was astonished and angry when the credit report showed that the
individual had a long list of credit card accounts and a total indebtedness of nearly
$100,000.  She confronted the individual in January 2004, and strongly urged the
individual to reveal his situation to his family to garner their support, and to seek
professional help.  The individual willingly followed his wife’s direction and, after informing
his family, sought to join a chapter of Gamblers Anonymous (GA).  However, the individual
could not find a functioning chapter of GA in his vicinity.  The individual’s wife therefore
made inquiries and ultimately was able to find a counselor (Counselor) who specializes in
gambling addiction.  The individual began seeing the Counselor in March 2004 and has
continued to see her twice a month.  The Counselor was able to connect the individual with
two other clients and together they formed their own chapter of GA in April 2004.  The
individual has not gambled since that time.  While others have dropped in and out, the
individual and a close associate have maintained the GA chapter and have not failed to
meet on a weekly basis. 

The revelation of the extent of the individual’s gambling debt placed a strain on the
individual’s marriage, and the individual and his wife separated for one month in the
spring of 2004.  Upon reconciling, they began to explore ways to manage and pay off the
individual’s credit card debts, including refinancing and debt consolidation.  However, in
the fall of 2004, it became clear to them that they could not keep up with the monthly
payments and they decided that filing for bankruptcy was their most viable option.  Upon
consulting with an attorney, the individual insisted on filing for Chapter 13 bankruptcy,
requiring him to pay back a portion of the debt, rather filing for a Chapter 7 bankruptcy
which would have absolved all of the debt.  The bankruptcy petition, filed in November
2004 and finalized in December 2004, showed that the individual had unsecured credit card
debts spread out over twelve credit cards amounting to $93,535.  Under the approved
agreement, the individual is required to pay back approximately one-third of this amount,
in monthly installments of $898 per month over a three-year period.  The individual has
remained current on these payments.

Pursuant to the PSI, the individual was referred to the DOE Psychiatrist who examined the
individual’s personnel security file and treatment records, and conducted a psychiatric
evaluation of the individual on May 27, 2005.  In her report dated June 9, 2005, the DOE
Psychiatrist made a dual diagnosis of the individual: (1) Pathological Gambling, in
remission, and (2) Major Depressive Disorder (with anxious features), single episode, in
partial remission.  These diagnoses by the DOE Psychiatrist are based upon diagnostic
criteria set forth in The Diagnostic and Statistical Manual of the American Psychiatric
Association, IVth Edition TR (DSM-IV TR).  According to the DOE Psychiatrist’s report, her
diagnoses must be addressed as a dual disorder since, in her professional opinion, the
individual’s gambling was caused by chronic issues of low self-esteem coupled with
unresolved emotional distress stemming from his divorce.  
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She further states that Pathological Gambling is a mental condition that causes, or may
cause, a significant defect in judgment or reliability, and that there is a significant
probability of relapse until the individual completely addresses his underlying depression.
As sufficient evidence of reformation or rehabilitation, the DOE Psychiatrist states in her
report that, at a minimum, the individual must continue in therapy with his Counselor, in
addition to GA attendance, until such time as the Counselor is comfortable that the
individual has attained sufficient skills to cope with the stressors of life without resorting to
addictive behaviors.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter,
in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802
(1996).  In this type of case, we are dealing with a different standard designed to protect
national security interests.  A hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization "would not endanger
the common defense and security and would be clearly consistent with the national
interest."  10 C.F.R. § 710.27(d).  This standard implies that there is a strong presumption
against the granting or restoring of a security clearance.  See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of security clearances indicates "that security determinations should err, if they
must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the
parties, the evidence presented and the testimony of the witnesses at the hearing convened
in this matter.  In resolving the question of the individual's eligibility for access
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R.
§ 710.7(c):  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuance or recurrence; and other relevant and material factors.  After due deliberation,
it is my opinion that the individual’s access authorization should be restored since I
conclude that such restoration would not endanger the common defense and security and
would be clearly consistent with 
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2/ The individual’s Counselor is not a psychiatrist, but a Licensed Professional Counselor with
specialized training in treating compulsive gambling addiction.  The Counselor was certified
as a compulsive gambling counselor in 1993, and has had substantial experience in treating
individuals with that addiction since that time.  Tr. at 85-86.

the national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in support of
this determination are discussed below.

A.   Criterion H; Pathological Gambling, Major Depressive Disorder

The individual has been diagnosed with Pathological Gambling and an interrelated Major
Depressive Disorder by the DOE Psychiatrist.  See DOE Exh. 9 at 9-13.  I find these
diagnoses are amply supported by the record of this case and the individual’s admitted
history of compulsive gambling leading to his bankruptcy.  At the hearing, the individual
agreed with the opinion of the DOE Psychiatrist, stating that he found her report “very
accurate.”  Tr. at 82.  The individual’s Counselor2/ also concurred with the dual diagnosis of
the DOE Psychiatrist.  According to the Counselor, the individual was “very addicted [and]
depressed” when she first starting treating him in March 2004.  Tr. at 87; see also DOE
Exh. 10 (Counselor’s report) at 1.  The Counselor similarly believes that it is “very hard to
separate” the individual’s gambling from his depression, noting that “my first diagnosis was
the major depression . . . I believe the depression came before the compulsive gambling.”
Tr. at 99.

I therefore find that DOE Security properly invoked Criterion H in suspending the
individual’s security clearance.  As observed by Hearing Officers in similar cases, a
diagnosis of Pathological Gambling raises serious security concerns.  “Emotional, mental,
and personality disorders can cause a significant defect in an individual’s psychological,
social and occupational functioning.  These disorders are of a security concern because they
may indicate a defect in judgment, reliability, or stability.  An individual who is financially
overextended is at a risk of having to engage in illegal acts to generate funds.  Financial
problems that are linked to gambling are of particular concern.”  Personnel Security
Hearing, Case No. VSO-0224, 29 DOE ¶ 82,860 at 86,035 (2005); see also Personnel
Security Hearing, Case No. VSO-0475, 28 DOE ¶ 82,832 (2001); Personnel Security
Hearing, Case No. TSO-0014, 28 DOE ¶ 82,945 (2003).  In addition, an individual’s attempt
to conceal his gambling may render the individual susceptible to blackmail or coercion.
These factors amplify the risk that the individual will fail to safeguard classified matter or
special nuclear material.  Id.

Accordingly, I will turn to whether the individual has presented sufficient evidence of
rehabilitation or reformation to overcome the concerns of DOE Security.  For the reasons
described below, I have determined that the individual’s security clearance should be
restored.
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3/ The individual’s wife testified that he was “very passionate” about getting the GA chapter
started, stating that “It’s very important to him.  He knows he’ll be going the rest of his life.”
Tr. at 21.

B.  Mitigating Evidence

Since his wife confronted him in early 2004, the individual has been proactive in seeking
treatment for his gambling addiction.  After failing to find a GA chapter within his vicinity,
the individual established his own chapter in April 2004 with the help of another gambling
addict, who was introduced to the individual by the Counselor and has become the
individual’s close friend and GA associate.  Tr. at 71.  Although other addicts have joined
and left the group, the individual and his GA associate have not failed to meet every week
since the individual stopped gambling on April 18, 2004.  Id.  Thus, the individual had
achieved 21 months of abstinence from gambling at the time of the hearing.  The
individual’s GA associate testified at the hearing and corroborated the individual’s
testimony that together they have continued to work the GA 12-step program and have not
failed to meet, if only for coffee, every week since April 2004.  Tr. at 39-41.  At the same
time, the individual has continued meeting with the Counselor twice monthly since March
2004.  The Counselor lauded the dedication of the individual and his GA associate, calling
their achievement “very remarkable” and adding: “I’m very impressed with them, and in
turn grateful to them in my work with compulsive gamblers.”  Tr. at 90-91.3/

I was also very impressed with the individual’s candor in discussing his gambling addiction
at the hearing.  The individual was forthright in admitting that he is a compulsive gambler
and that he will always have the desire to gamble, but appeared  in earnest when
expressing his lifetime commitment to never gamble again.  Tr. at 77-78.  In addition to GA
and his Counselor, the individual has strong family support systems in place and the
individual has also become active in his church.  Tr. at 23, 53; Ind. Exh. 1 (statement of
individual’s son).  In the opinion of his Counselor,  the individual is “working a good
program” and the probability of the individual relapsing into gambling is “low.”  Tr. at 97.

In her report, the DOE Psychiatrist acknowledged that the individual had made impressive
strides in confronting his pathological gambling, which she considers to be in remission, yet
she continued to be concerned that the individual’s depressive disorder, the root cause of his
gambling, had not been adequately addressed.  Her report states, in part: “The major
depressive disorder itself was not of the nature that causes significant impairment in
judgment and reliability . . . However, if the depression is not completely addressed or
resolved and if in fact [the individual] used gambling as an escape from unpleasant feelings,
the probability of relapse is still significant at the present time.”  DOE Exh. 9 at 13.  I find,
however, that the lingering 
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concerns of the DOE Psychiatrist have been alleviated by the report and testimony of the
Counselor.

The Counselor testified that when she began treating the individual in March 2004, he
openly acknowledged his gambling addiction but was in denial about his depression.  Tr. at
88-89.  According to her report, the individual “was having difficulty sleeping, eating and
concentrating [and was] overwhelmed with a sense of helplessness and guilt.”  DOE Exh. 10
at 2.  According to the Counselor, she has employed cognitive therapy during her bi-
monthly sessions which is designed to induce a self-examination by the individual of his life
experiences and vulnerabilities.  She testified that the individual has made “steady, steady
progress.”  Tr. at 94.  She states in her report that “[a]s this therapy has progressed [the
individual] has become aware of the long held core belief that he is inadequate and must
achieve to compensate.  He has gained insight into the ways his irrational beliefs have
burdened his life losses with an exaggerated sense of guilt and that he has sought relief
from this with gambling.”  DOE Exh. 10 at 3.   The  Counselor gave the individual a good
prognosis with regard to his depression if he maintains his current recovery program.  Id.

During his testimony, the individual stated his understanding that it was his depression
over his divorce that led him into excessive gambling.  Tr. at 70.  The individual testified
that his Counselor has spent as much time counseling him about his depression as his
gambling compulsion, and he feels much better now.  Id.  The individual stated
convincingly that he is over the remorse occasioned by his divorce, as well as the guilt and
shame he felt when his gambling addiction was brought out into the open.  Tr. at 81.  The
individual’s wife, GA associate and supervisor all agreed that the individual now feels much
more positive about himself, based upon his demonstrated attitude and statements he has
made.  Tr. at 21, 41, 54.

After reviewing the Counselor’s report and listening to the hearing testimony, the DOE
Psychiatrist concluded: “[the individual] is very committed to his recovery.  I agree with
everything that [his Counselor] seemed to have assessed.”  Tr. at 107.  The DOE
Psychiatrist changed her diagnosis of the individual’s depression to “in full remission” and
concurred with the Counselor that there is now a low probability that the individual will
relapse into gambling.  Tr. at 109.  It was clear from the DOE Psychiatrist’s final testimony
that her reservations about the individual’s depression have now been adequately
addressed, and absent this complication she believes the individual has “a very good
prognosis” for overcoming his gambling addiction.  Tr. at 106-07.  Accordingly, I find that
the individual has adequately mitigated the security concerns associated with his dual
diagnosis of Pathological Gambling and Major Depressive Disorder.
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III.  Conclusion

I find that DOE Security properly invoked 10 C.F.R. § 710.8(h) in suspending the
individual’s access authorization.  However, for the reasons set forth in this Decision, I have
determined that the individual has adequately mitigated the associated security concerns.
I therefore find that restoring the individual’s access authorization would not endanger the
common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual’s security clearance should  be restored. The
Manager of the DOE Operations Office or the Office of Security may seek review of this
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: March 30, 2006



 - 1 - 
 
 
 
*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
 
                                                                     May 23, 2006 
 
         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 20, 2005 
 
Case Number:  TSO-0299 
 
This Decision concerns the eligibility of xxxxxxxxxxxx (hereinafter "the individual") for continued access 
authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the testimony and other evidence presented in 
this proceeding, the individual’s access authorization should be restored.  For the reasons detailed below, it 
is my decision that the individual’s access authorization should not be restored.   
 
      I. BACKGROUND 

 
On July 28, 2005, the DOE issued a notification letter to the individual.  Attached to the notification letter 
was a statement entitled “Information creating a substantial doubt regarding eligibility for an Access 
Authorization.”  Hereinafter the “information statement.”  The information statement indicates three 
security concerns. 
 
The first security concern arises from the individual’s failure to accurately report two items on his 2003 
Questionnaire for National Security Position (QNSP).   The first item he failed to report was his leaving a 
job after being told he would be fired.  The second item he failed to report was a November 2000 Driving 
Under the Influence (DUI) arrest.  The information statement indicates that a failure to provide accurate 
information on a QNSP raises a falsification security concern under Criterion F. 10 C.F.R. § 710.8 (f). 
 
The second security concern specified in the information statement relates to the individual’s failure to pay 
his creditors.    The statement indicates that a failure to pay creditors raises a financial irresponsibility 
security concern under criterion L.  10 C.F.R. § 710.8 (l).   
   
The third security concern specified in the information statement relates to the individual’s consumption of 
alcohol.  That statement is based on a DOE consulting psychiatrist evaluation report.  DOE Exhibit # 5.  
However, that consulting Psychiatrist is no longer available for DOE hearings. Therefore, the DOE had the 
individual examined by a DOE consulting psychologist.  The DOE consulting psychologist’s January 25, 
2006 evaluation report diagnosed the individual with Alcohol Related Disorder, Not Otherwise Specified.  
DOE Exhibit #21.  Those diagnoses raise a security concern under Criterion J.  10 C.F.R. § 710.8 (j).   
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The notification letter informed the individual that he was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual requested a hearing. 
 I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (the hearing).  The only testimony at the hearing was from the individual 
himself and from the DOE consulting psychologist.     
 
 II. HEARING 
 
A. The DOE Consulting Pyscologist 
 
The DOE consulting psychologist testified that the individual told her that he started consuming alcohol 
when he was 18 years old.  In 2000, at the age of 39, the individual was arrested for DUI.  Tr. at 12.  She 
testified that 
 

. . . he has indicated he does not drink and drive since [2000].  [The individual] told me 
currently, at the time of the evaluation, he would drink between 18 and 30 beers on the 
weekend, and usually drinks a six-pack of beer during a football game.  If there were two 
football games on during that day, he would drink two six-packs of beer. Sometimes it takes 
him eight beers to become intoxicated and he could become intoxicated as much a three times a 
week on the weekend.  He has three-day weekends sometimes.  

 
Tr. at 12. 
 
The DOE consulting psychologist indicated that there have been times when the individual controlled his 
alcohol consumption.    
 

He has some control over his alcohol use.  By his report, there was a period of about seven 
years that his alcohol consumption was quite reduced, and he said he is able to defer when his 
son has sports activities.  So that . . . is a hopeful sign.  

 
Tr. at 14.   
 
She summarized   
 

There seems to be a pattern of sometimes heavy drinking and sometimes light drinking, and  
then sometimes heavy drinking again, especially in response to stress.  [The individual’s] 
current  home situation, or home situation at the time of the evaluation, was considered 
stressful, so his alcohol consumption is high.  After his divorce he had several weeks when he 
was drinking very heavily.    

 
Tr. at 13.   
 
The DOE consulting psychologist testified that the individual does not meet the criteria for alcohol  
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dependence or alcohol abuse.  See Diagnostic and Statistical Manual of the American Psychiatric 
Association, 4th edition, Text Revision (DSM-IV).  Tr. at 14.  She testified that she diagnosed him with 
“alcohol related disorder, not otherwise specified.”  Tr. at 14.   
 
She believes for the individual to demonstrate rehabilitation he should receive treatment and be 
abstinent for one year.  Tr. at 15.   
 
B.  The Individual  
 
The individual testified briefly about the concerns in this proceeding.   
 
1.  Failure to Report 
 
The individual testified that in 1997 his previous employer “allowed me to resign” rather than be 
dismissed.  Tr. at 21.   
 
2.  Financial Problems 
 
The individual testified that losing his job in 1997 really hurt him financially.   In 1998, soon after he 
resigned, he filed for bankruptcy. Tr. at 21.  The bankruptcy was dismissed in 1999 after he failed to make 
required payments to his creditors. Tr. at 31.  In October 2000 he told the DOE that he intended to pay his 
debts.  Tr. at 33.  He went to credit counseling and developed a plan to pay his creditors.  He testified that 
he did not follow the plan because  
 

it was too hard.  I could not get a hold of the right people, making calls all day.  For instance, [I 
would go to a] bank where they closed out [the account] and then it got turned over to 
somebody else, and I just couldn’t follow a path to get to the end of who had the debt and who 
would I pay.   

Tr. at 33.   
  
The individual discussed the outstanding balances of the creditors listed on his current credit report.  DOE 
Exhibit #23.  He testified that the first creditor on the report has not been paid.  Tr. at 23.  He recently 
made a $200 payment to the second creditor.  The third creditor financed his car loan.  He testified that he 
is current on that debt.  The fourth creditor was a finance company.  The individual testified that  he made 
last month’s and the current month’s payments on the previous Friday.  Tr. at 23.  He indicated that two 
other creditors (auto recovery and the power company) have not been paid.  Tr. at 24.  He testified that he 
believes he is currently living within his means.  Tr. at 28.      
 
3.  Alcohol Consumption 
 
The individual testified that he consumed six beers on the Sunday before the hearing.  Tr. at 30.  He 
testified that he plans to stop consuming alcohol.  Tr. at 30.   
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 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 
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IV. ANALYSIS 
 
It is clear that the individual failed to report items on his QNSP, has a pattern of failing to pay his debts, 
and has been diagnosed with an alcohol related disorder.  These facts raise security concerns which the 
individual has the burden of resolving. 
 
The individual provided no mitigating arguments for his failure to report leaving his job in 1997 and his 
DUI arrest.   With respect to his financial problems, the individual’s sole mitigating argument was his 
statement that he is currently living within his means.  This does not excuse his failure to pay his past 
debts.  Moreover, his review of his current credit report indicates that he currently has unpaid financial 
obligations.  Further, I find that the individual has not provided any support for his position that he is 
currently living within his means, nor has he provided any basis to believe he will in the future pay his 
debts.   Therefore, the individual has not mitigated the financial irresponsibility security concern.   
 
Finally, with respect to the alcohol related security concern, the DOE consulting psychologist cogently 
explained the basis for her diagnosis of an alcohol related disorder and the reasons for her recommendation 
that in order to demonstrate rehabilitation the individual should receive treatment and maintain a one year 
period of abstinence.  Tr. at 15.  This was very convincing and not disputed by the individual.  In fact, the 
individual testified that he continues to consume alcohol on a regular basis.  He attempted to mitigate the 
concern by asserting that he plans to stop consuming alcohol.  When asked “Have you ever tried to quit 
before?” he replied 
 

I wouldn’t say I’ve tried to quit.  I would say that there are periods where I don’t drink.  It’s not 
like I’m going – like, if I’m doing other things, then that’s not part of my planned activity, like 
sporting events or football that I do with my son, or when I helped coach when he played 
basketball when he was in fourth or fifth grade and that kind of stuff.  I didn’t – you know, I 
wouldn’t come home and drink a 12-pack after basketball practice, that kind of thing.  I really 
don’t have much – I think I’m pretty much done[with testifying]. 

 
Tr. at 31. 
 
In my view this response is typical of the testimony of the individual.  During his testimony at the hearing 
the individual was unable to describe in a coherent manner his past consumption of alcohol or his future 
intentions with regard to the use of alcohol.   I therefore give his statements that he plans to stop 
consuming alcohol no credence here.   Furthermore, the individual presented no information to support his 
testimony that he will stop consuming alcohol.  Therefore, the individual has failed to convince me that he 
will cease consuming alcohol.  Since that is his sole mitigating argument, I find that the individual has not 
mitigated the security concern related to the DOE consulting psychologist’s diagnosis of an alcohol related 
disorder. 
 
 
 V. CONCLUSION 
 
As is evident from the above discussion I find the individual has presented no information to mitigate the 
concerns raised in the notification letter.  Therefore, I have concluded that the individual has not mitigated 
the DOE security concerns under Criteria F, L and J of 10 C.F.R. § 710.8.  In view of the record before me, 
I am not persuaded that restoring the individual's access authorization would not endanger the common 
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defense and security and would be clearly consistent with the national interest.  Accordingly, I find that the 
individual's access authorization should not be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  May 23, 2006 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   October 25, 2006 
 
Case Number:   TSO-0300 
 
 
 
 
This decision concerns the eligibility of XXX X XXXXXXXXX (hereinafter referred to as "the 
Individual") to obtain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@  The local Department of Energy (DOE) security office (the LSO) 
denied the Individual's request for an access authorization under the provisions of Part 710.  This 
decision considers whether, on the basis of the evidence and testimony in this proceeding, the 
Individual's access authorization should be restored.1  For the reasons stated below, I find that the 
Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual alleged to be Aa user of alcohol habitually to excess.@  
The events leading to this proceeding began when the Individual informed the LSO that he had 
been arrested for Driving While Intoxicated (DWI) on November 28, 2004.  A personnel security 
interview (PSI) of the Individual was conducted.  The Individual was then asked to submit to an 
examination by a DOE consultant psychiatrist (the DOE Psychiatrist).  On April 13, 2005, the 
DOE Psychiatrist conducted a forensic psychiatric examination of the Individual.  DOE 
Psychiatrist=s Report at 2.  In addition to conducting this examination, the DOE Psychiatrist 
reviewed selected portions of the Individual=s security file and selected medical records.  On 
April 20, 2005, the DOE Psychiatrist issued a report in which she opined that the Individual 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
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habitually used alcohol to excess.2   
 
The DOE Psychiatrist further opined that the Individual was not sufficiently rehabilitated and 
reformed to resolve the security concerns raised by his alleged habitual use of alcohol.  The DOE 
Psychiatrist wrote: “As adequate evidence of rehabilitation . . . I recommend at least following 
the EAP [Employee Assistance Program] recommendation of counseling until June 2005.”  DOE 
Psychiatrist’s Report at 16 (emphasis supplied).  The DOE Psychiatrist further opined that 
“[S]omeone who had been a habitual user of alcohol to excess is reformed if he drinks to 
moderation every time he chooses to drink.”  Id.  (emphasis supplied).    DOE Psychiatrist=s 
Report at 18.  In summary, the DOE Psychiatrist opined “I recommend that the [I]ndividual does 
not engage in excessive drinking and not have any alcohol-related incident for one year after the 
[November 28, 2004] arrest.”  Id.  (emphasis supplied). 
 
After receipt of the DOE Psychiatrist=s Report, the LSO initiated an administrative review 
proceeding.  See 10 C.F.R. ' 710.9.  The LSO then issued a letter notifying the Individual that it 
possessed information that raised a substantial doubt concerning his eligibility for access 
authorization (the Notification Letter).  The Notification Letter alleges that the Individual has 
"been, or is, a user of alcohol habitually to excess.@  10 C.F.R. ' 710.8(j) (Criterion J).   
 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter.  This request was forwarded to the Office of Hearings and 
Appeals (OHA) and I was appointed as Hearing Officer. 
 
At the hearing, the DOE Office presented one witness: the DOE Psychiatrist.  The Individual 
presented seven witnesses: his father, his roommate (the Roommate), two co-workers with whom 
he socializes, two of his supervisors and his counselor (the Counselor).  The Individual also 
testified on his own behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting or continuation of access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.@ 10 C.F.R. ' 710.7(a).  I have considered the following factors in rendering this opinion: 
the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, 
including knowledgeable participation; the frequency and recency of the conduct; the 
Individual's age and maturity at the time of the conduct; the voluntariness of the Individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion,  

                                                 
2  The DOE Psychiatrist did not diagnose the Individual with Alcohol Abuse or Dependence or 
any other medical condition or disorder. 
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exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.  See 10 C.F.R. '' 710.7(c), 710.27(a).  The discussion below reflects my 
application of these factors to the testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
In the present case, the LSO is concerned that the Individual has been drinking habitually to 
excess.  The Notification Letter does not allege that the Individual suffers from Alcohol Abuse or 
Dependence.  The bases for the accusation that the Individual habitually drinks to excess are set 
forth in the Notification Letter.  The Notification Letter claims: 
 
(1) The DOE Consultant Psychiatrist opined that the Individual is Aa user of alcohol habitually to 
excess. . ..@ 3 
 
(2) The Individual was arrested for DWI in November 2004.   
 
(3) In April 2000, while serving in the Military, the Individual received a non-judicial 
punishment for “Drunk and Disorderly.”  The incident which lead to this charge resulted from 
the Individual’s consuming such large quantities of alcohol that he lost consciousness and 
required medical treatment for alcohol poisoning.   
 
I note that the issue before me, whether the Individual is a habitual user of alcohol to excess, is 
difficult to address.  Neither the Part 710 Regulations (the Regulations) nor the DOE=s 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, set 
forth at Appendix B to Subpart A of 10 C.F.R. Part 710 (the Guidelines) define the terms 
Ahabitual@ or Aexcess.@  It is safe to assume that by “excess” it is meant “intoxication.”  The 
Guidelines state: AExcessive alcohol consumption often leads to the exercise of questionable 
judgment, unreliability, failure to control impulses, and increases the risk of unauthorized 
disclosure of classified information due to carelessness.@   Guideline G: Alcohol Consumption.  
The determination of an individual=s suitability to maintain a DOE access authorization is in 
essence a risk assessment.  Whenever an individual with a DOE access authorization becomes 
intoxicated, the risk of an unauthorized disclosure exists.  The more often a particular clearance 
holder is intoxicated, the greater the risk is of an unauthorized disclosure.  While there exists no 
specific prohibition against a clearance holder occasionally ingesting alcohol to the point of 
intoxication on his own time, if a clearance holder becomes intoxicated often enough, the risk 
becomes too great for the DOE to allow the Individual to maintain an access authorization.  
Unfortunately, the Regulations and the Guidelines offer no specific guidance in determining that 
point at which the risk becomes too great.   
 
In the present case, the Individual has convinced me that he has minimized his use of alcohol and  
 
                                                 
3  The Regulations do not require that a determination that a person is or has been a user of 
alcohol habitually to excess be supported by the opinion of a medical professional. 
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intends to refrain from excessive alcohol use in the future.  The Individual testified that, “I’d say 
I could count on one hand how many times I have had one beer since the [November 28, 2004 
DWI] incident.”  Tr. at 86.  The Individual further testified credibly that he hasn’t had more than 
one beer at a sitting since the DWI arrest.  Id. at 87.  The Individual testified that he intends to 
exercise restraint when consuming alcohol in the future.  Tr. at 89. 
 
The Individual presented the testimony of two of his supervisors who both indicated that the 
Individual was an excellent employee and showed no signs of an alcohol problem while at work.  
Tr. at 8-10, 15-17.  The Individual also presented the testimony of two of his co-workers.  Both 
co-workers testified that they maintain social contact with the Individual outside of their 
employment.  Tr. at 20, 26-27.  These co-workers vouched for the Individual’s work ethic.  Tr. at 
21, 27-28.  The co-workers also testified that they had not observed the Individual abuse alcohol.  
Tr. at 21, 23-24, 27, 31-33.  The Individual’s roommate also testified on the Individual’s behalf.  
The Roommate described the Individual as “the moral compass” of their social circle.  Tr. at 37.  
The Roommate also testified that he had not observed the Individual abusing alcohol since the 
Individual’s DWI arrest.  Tr. at 37-38, 46, 49.  The Roommate further testified that the DWI 
arrest “opened [the Individual’s] eyes” to the dangers of alcohol.  Tr. at 52.  The Individual’s 
father testified that he has not had any reason to believe that his son has abused alcohol since the 
DWI arrest.  Tr. at 57-58, 62-63. 
 
The Individual presented the testimony of a counselor with a doctorate in educational 
psychology (the Counselor).  The Counselor testified that he had met with the Individual on a bi-
weekly basis in order to provide counseling services.  Tr. at 67.  The Counselor testified that the 
Individual does not suffer from Alcohol Abuse or Dependence.  Tr. at 67, 75.  The Counselor 
testified that the Individual had met all of the criteria for reformation and rehabilitation 
recommended by the DOE Psychiatrist, noting that the Individual had attended a victim’s impact 
panel and alcohol education classes and complied with all of the requirements of the program 
established for him by the Employee Assistance Program (EAP).  Tr. at 67-68, 73.  The 
Counselor also testified that the Individual had gained an understanding of the stressors in his 
life as well as their effect on him, and had developed constructive strategies for coping with 
them.  Tr. at 68-69, 73.  The Counselor noted that the Individual has a strong support system.  Tr. 
at 69. 
 
The DOE Psychiatrist testified that the Individual does not have any medically diagnosable 
alcohol disorder.  Tr. at 98.  However, she was of the opinion that the Individual used alcohol to 
excess on a habitual basis at the time she conducted her forensic psychiatric examination of the 
Individual.  The DOE Psychiatrist noted that the Individual complied with the EAP’s treatment 
program.  Tr. at 100.  The DOE Psychiatrist testified that “I really think this experience has 
scared [the Individual] quite a bit, and he’s young, so it will be a good learning experience for 
him . . . .”  Tr. at 103.  Most importantly, the DOE psychiatrist testified that the Individual had 
met her treatment recommendations and is now adequately rehabilitated and reformed.  Tr. at 
106.4 

                                                 
4  The DOE Psychiatrist remained concerned about the Individual’s credibility.  During her 
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Both the Individual’s counselor and the DOE Psychiatrist agree that the Individual is reformed 
and rehabilitated from his excessive alcohol use.  Accordingly, I am convinced that the 
Individual has resolved the security concerns raised by the DOE under Criterion J. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criterion J.  Therefore, the Individual has demonstrated that restoring his security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, the Individual's access authorization should be restored at this 
time. The LSO may seek review of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 23, 2006 
 
 
 

                                                                                                                                                             
examination of the Individual, he had informed her that he had sought testing for hepatitis (a 
liver disorder) after receiving a tattoo.  DOE Exhibit 11 at 7; Tr. at 104.  The DOE Psychiatrist 
subsequently obtained the Individual’s medical records, which apparently did not indicate that 
the Individual had sought testing for hepatitis.  However, these medical records did indicate that 
the Individual sought a medical evaluation because of his concern that he might have a sexually 
transmitted disease (STD).  (The Individual was tested for many types of STDs; these tests were 
negative.)  At the Hearing, the Individual admitted that he omitted mentioning his concerns about 
STDs to the DOE Psychiatrist.  Tr. at 109-111.  The Individual testified that he had in fact 
mentioned two concerns to the physician: hepatitis and STDs.  The Individual indicated that he 
did not want DOE to know about his concern about STDs because it was highly personal and 
irrelevant.  Id.  While the Individual’s candor in this matter did not rise to the standard expected 
of a DOE security clearance holder, the DOE was fully aware of the Individual’s omissions when 
it prepared the Notification Letter but did not include any charges concerning them in the 
Statement of Charges.  Accordingly, they are not among the issues before me in the present case.  
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*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
 
 
                                                                 May 10, 2006 
 
         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 26, 2005 
 
Case Number:  TSO-0301 
 
This Decision concerns the eligibility of xxxxxxxxx (hereinafter "the individual") for continued access 
authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the testimony and other evidence presented in 
this proceeding, the individual’s access authorization should be restored.  For the reasons detailed below, it 
is my decision that the individual’s access authorization should not be restored.   
 
      I. BACKGROUND 

 
On March 15, 2005, the DOE issued a notification letter to the individual.  The notification letter indicated 
that the individual had demonstrated poor judgment on four occasions.  The first was a 1996 altercation at 
a DOE facility with his uncle, a DOE contractor employee.  The second was a September 2001 dispute 
with his girlfriend, after which his girlfriend obtained a protective order.  Third during 2002, the individual 
in jest told a Wal-Mart employee he had a bomb in his shopping bag.  The store management barred the 
individual from the store for one year.  The police were called when the individual returned to the store 
during the restriction period.  Finally, during 2002, the individual was involved in a road rage incident that 
led to a fight and the involvement of the police.   
 
The notification letter also indicated that the individual was evaluated by a DOE consulting psychiatrist on 
September 24, 2004.  The consulting psychiatrist’s November 25, 2004 report stated that the individual 
sustained brain damage during a 1989 traffic accident. DOE Exhibit No. 15.  The consulting psychiatrist’s 
report indicates that the four events described above indicate the individual has significant lapses in 
judgment.   
 
The notification letter concludes that the individual has a mental condition which may cause a significant 
defect in the individual’s judgment or reliability which is a security concern under 10 C.F.R. §710.8(h) 
(Criterion H).   
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The notification letter informed the individual that he was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual requested a hearing. 
 I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (the hearing). 
 
At the hearing the individual testified and presented the testimony of his mother.  The DOE called the 
DOE consulting psychiatrist.     
 
 II. HEARING 
 
A.  The Individual  
 
The individual testified that in 1989 when he was 18 years old he had a serious automobile accident.  
Transcript of Hearing (Tr.) at 19.  After the accident he had to relearn how to do everyday actions 
including walking and brushing his teeth.  Since the accident, he has had problems with his vision, his 
balance, finding words and with short term memory.  Tr. at 14 and 21.  The individual is still working on 
overcoming his remaining problems.  For instance, he goes to the gym regularly to work on his balance.  
Tr. at 14.  He is currently living independently and he asserted that he is productive and functional.  Tr. at 
16.  The individual testified that he has been employed at the DOE facility since 1992.  Tr. at 13.  He has 
held an access authorization since 1995.  Tr. at 13.   His job performance ratings have always been good.  
Tr. at 26.   
 
The individual testified about each of the incidents mentioned in the Notification Letter.  He indicated that 
the 1996 fight with his uncle occurred at work.  He testified that the incident was a minor fight after they 
had been joking with each other.  He believe the fight was an isolated incident.  He asserted that since 
1996, he and his uncle have had a good relationship.  Tr. at 16.   
 
He testified that prior to the 2001 domestic violence incident he had lived with his girlfriend for 9 years.  
Tr. at 17.  After a verbal dispute his girlfriend tried to stop him from leaving the apartment.  There was 
some pushing before he was able to leave.  His girlfriend was not injured during the incident.  After he left 
the apartment his girlfriend called the police.  He testified that the protective order was dismissed soon 
after it was issued.  Tr. at 18.   
 
With respect to the May 2002 road rage incident, the individual testified that another driver would not let 
him pass and that after several gestures they both stopped their cars and got into an argument.  He said 
there was no arrest, that he sees the other driver occasionally, and that they are on good terms.  Tr. at 18-
19. 
   
Finally, the individual testified about the 2002 Wal-Mart incident.  He was flirting and joking with a 
female employee and she took seriously his joking remarks about there being a bomb in the shopping bag 
he was carrying. Tr. at 19.  During the next week, he was teased by his coworkers that his picture was up 
in Wal-Mart and that he was not allowed to return to Wal-Mart.  Tr. at 20.  He went to Wal-Mart to find 
out if his picture was on display.   The police were called and he was asked to leave the building.  Tr. at 20. 
 When he failed to immediately leave the building, the police handcuffed him.  He was released in a few 
minutes and that was the last problem he has had with Wal-Mart.  Tr. at 21.  
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He testified that the inappropriate behavior will not occur in the future because he is now older and 
smarter.   Tr. at 30.  He now is able to “let it ride” when people tease him.  Tr. at 30.  He testified that 
sometime between 1996 and 2002 he went to the plant psychiatrist because he was getting angry when 
people teased him. Tr. 32.  He testified that the plant psychiatrist helped him to learn to control his anger.  
Tr. at 32.   
 
The individual testified that while he believes the incidents described in the notification letter are harmless, 
he recognizes that the DOE is concerned that the incidents will recur.  He testified that he did not plan for 
the incidents to occur and he agrees they indicate poor decision making.  Tr. at 33.  He testified “I’m just 
not going to do that stuff anymore.  I’m through playing around like that.”  Tr. at 34.            
 
B.  The Individual’s mother  
 
The individual’s mother testified that in 1989 the individual was in an automobile accident.  He was in a 
coma for two weeks. When he came out of the coma he was unable to stand, to walk or to control his 
functions.  Tr. at 37.  She testified that the individual has worked very hard over many years to regain his 
motor skills and ability to communicate.  She is very proud of his success, his current level of functioning, 
and his ability to live independently.  Tr. at 38.  The individual’s mother testified that the individual 
currently has short term memory problems, balance problems and a tremor in one of his arms.  He 
continues to work on his problems and she believes that he continues to make progress on managing them. 
Tr. at 40.  She believes that since the accident the individual has had problems deciding on appropriate 
actions in social situations.  However, she believes that he has improved significantly.  She summarized 
her opinion by testifying that previously  
 

he would do something without thinking.  That’s the way I looked at it.  And so I tell him if 
there is anything that you don’t understand, don’t do anything until you sit and you think 
about it.  And so now he does.   And then he will come and talk to me about it and we will 
make the decision together which is better or worse. I think he would handle it a lot, lot 
better. 

 
Tr. at 45.    
 
With respect to the 1996 fight between her son and his uncle (her brother), the individual’s mother testified 
that she has four brothers and they often joke with their nieces and nephews.  Tr. at 41.  On this occasion, 
the joking got out of control and her brother started a fight.  Her brother has apologized to her and her son 
for starting the fight.  Tr. at 39.  
 
The individual’s mother believes that, in the future, the individual will make better choices and will avoid 
problems by walking away from bad situations.  Tr. at 44.   Finally, she testified the individual is an honest 
person and he always says what he thinks.  Tr. at 39.   
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C. The DOE Consulting Psychiatrist 
 
The DOE consulting psychiatrist testified that he was asked to evaluate the individual to determine if he is 
a “risk for a lapse in judgment or reliability.”  Tr. at 46.  The consulting psychiatrist evaluated the 
individual on September 24, 2004.  Tr. at 47.  During the interview the individual openly discussed the 
1989 traffic accident and the four unusual behavior incidents described above.   
 
The DOE consulting psychiatrist administered the Mini Mental Status Exam to the individual.  That exam 
is designed to reveal brain damage or dementia.  Tr. at 48.   The DOE consulting psychiatrist testified that 
the individual has suffered brain damage as a result of the 1989 accident.  Tr. at 49.   
 
The DOE consulting psychiatrist testified that he was unable to determine whether the brain damage 
caused the behaviors described above.  Tr. at 50.   He testified that  “ . . . [The behaviors] may or may not 
be, due to the brain damage.  Although some of the features are things that we see in brain damage, we 
also see [the behavior] in people who are not brain damaged.”  Tr. at 53.  However, the DOE consulting 
psychiatrist believes that regardless of whether the behaviors described above were caused by brain 
damage they indicate the individual is a “significant risk in terms of judgment.”  Tr. at 50.   
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.   
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In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
The record in this case indicates that the individual used poor judgment on four occasions and I find that 
the record supports the DOE consulting psychiatrist’s diagnosis that the individual has a mental condition 
that negatively affects his judgment.  Generally speaking, once the DOE learns of a pattern of poor 
judgment, an individual is as a rule not eligible for an access authorization unless he is able to demonstrate 
that the poor judgment is unlikely to recur.  This usually requires a showing that the individual has 
maintained good judgment for a period of time, and has developed his skills to use good judgment when 
faced with difficult or stressful situations.  Personnel Security Hearing (Case No. TSO-0189), 29 DOE 
¶ 82,820 (2005) (poor judgment as a result of bipolar disorder mitigated by a pattern of “meticulously 
following his doctor’s recommendations”). Personnel Security Hearing (Case No. TSO-0103), 29 DOE 
¶ 82,752 (2004) (marijuana use mitigated by corroboration that the behavior was an isolated incident that 
is unlikely to recur).  The testimony about the individual’s current behavior was limited to his own 
testimony and that of his mother.  Both testified that the individual is better prepared to make appropriate 
social decisions.  However, because there was no other testimony from family or from friends, co-workers 
or counselors about the individual’s current behavior and maturity, I am not fully satisfied that he has the 
ability to make good decisions in stressful social situations.  Personnel Security Hearing (Case No. TSO-
0026), 28 DOE ¶ 82,925 (2003) (in a case involving financial irresponsibility; insufficient corroboration 
that the individual has achieved financial stability).    
 
In her closing statement the individual’s attorney made three arguments supporting the position that the 
individual’s behavior does not pose a current security concern.  First, she indicated that the four incidents 
described above were over an extended period of time.  The fight with his uncle occurred in 1996 the 
others occurred in 2001 and 2002.  Tr. at 61.    
 
Second, she indicated that  “social judgment perhaps is part of [his problem], but so far as somebody who 
is going to be a danger to this country, based on these incidents, to me, I don’t see that that would form a 
basis to say he’s going to do something that is going to cause a problem at work.”  Tr. at 61.   The  
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individual has held an access authorization for a number of years and the issues in the proceeding “are 
related to social adjustment; and that throughout this period of time, regardless of what has happened, he 
has not had an issue or discipline at work.”  Tr. at 9.  She clearly believes the 1996 fight with his uncle was 
a minor incident that was not related to the individual’s job or job performance.     
 
Finally, she indicated “the fact that he has, through his personal drive and effort, gone from a point of 
having no ability to do anything to be at the point he is now shows something about character that to me 
implies he is a good security risk.”  Tr. at 61.  She indicated that “I’m personally very proud of [the 
individual] for the effort that he has made to become a functioning human being after such a terrible 
accident, which essentially took away all ability to function.”  Tr. at 10.   
 
I am not persuaded that these arguments carry the day in this case.  As an initial matter, I reject the 
assertion that the four incidents were isolated events that do not indicate poor judgment.  The individual 
and his mother both indicated reasons why they believe each of the events was a misunderstanding and not 
particularly significant.  The individual could have brought forward testimony from friends, family and 
coworkers involved in those events and his day to day life in order to demonstrate that the events are not 
indicative of his normal behavior.  He chose not to present those witnesses.  Nor has he presented a 
contrary opinion from a mental health professional.  Without such testimony, I agree with the DOE 
psychiatrist that the four incidents indicate a pattern of poor judgment and these events are a significant 
security concern.     
 
I also reject the final two arguments of the individual’s attorney that his poor social judgment when off 
duty does not give rise to a security concern.  My role here is to determine whether the individual is fit to 
hold an access authorization.  Notwithstanding the 1996 fight with his uncle, the central basis for the 
security concern relates to the individual’s poor social judgment during his off duty hours.  There is no 
question that inappropriate behavior off the job may present a security concern.  Personnel Security 
Hearing (Case No. VSA-0106), 26 DOE ¶ 83,009 (1997).  The fact that the individual has not had 
significant problems on the job and his demonstration of strength of character by virtue of his 
rehabilitation, while positive factors, are not sufficient to overcome a security concern related to poor 
social judgment. Those facts do not in and of themselves establish fitness to hold an access authorization.   
 
Accordingly I have determined that the individual has not mitigated the Criterion H security concern. 
  
 V. CONCLUSION 
 
I have concluded that the individual has not mitigated the DOE security concerns under Criterion  H of 
10 C.F.R. § 710.8.  In view of the record before me, I am not persuaded that restoring the individual's 
access authorization would not endanger the common defense and security and would be clearly consistent 
with the national interest.  Accordingly, I find that the individual's access authorization should not be 
restored.   
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The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 10, 2006   
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This Decision concerns the eligibility of  XXXXXXXXXXXXXX (hereinafter referred to as 
“the individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.@  As set forth below, it is my decision, based 
on the evidence and testimony presented in this proceeding, that the individual=s access 
authorization should not be restored at this time.   
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor and held an 
access authorization at the request of his employer.  In February 2005, the individual 
reported his arrest on the charges of possession and trafficking of marijuana to DOE 
Security.  DOE Security conducted a Personnel Security Interview (PSI) with the individual 
in May 2005 and suspended his security clearance in July 2005.   
 
In August 2005, DOE Security informed the individual how to proceed to resolve the 
derogatory information that had created a doubt regarding his eligibility for access 
authorization. Notification Letter (August 30, 2005).  The Notification Letter stated that the 
derogatory information regarding the individual falls within 10 C.F.R. ' 710.8 (f), and (k) 
(Criteria F and K).  DOE invoked Criterion F based on information in its possession that the 
individual “has deliberately misrepresented, falsified, or omitted significant information from 
a . . .  Questionnaire for Sensitive Positions . . . .” Enclosure 1 of Notification Letter at 2.  
According to the Notification Letter, the individual did not disclose his use of illegal drugs on 
a Questionnaire for National Security Positions (QNSP) that he completed in July 2004. 
Criterion K is invoked when a person has allegedly trafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances except as prescribed or administered by a physician or as otherwise 
authorized by Federal law.  10 C.F.R.  § 710.8 (k).  DOE invoked Criterion K based on the 
individual’s arrest for the use and sale of illegal drugs.          
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed  
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DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE counsel 
called the individual as its only witness.  The individual, who was represented by counsel, 
also testified on his own behalf and elected to call five other witnesses.  The transcript 
taken at the hearing shall be hereinafter cited as ATr.@  Various documents that were 
submitted by the DOE counsel during this proceeding constitute exhibits to the hearing 
transcript and shall be cited as AEx.@  Documents that were submitted by the individual 
during this proceeding are also exhibits to the hearing transcript and shall be cited as 
AIndiv. Ex.@ The individual tendered a group of supplemental exhibits that shall be cited as 
“Indiv. Supp. Ex.” 
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should not be restored at this time because I cannot 
conclude that such a grant  would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific 
findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
The individual began using marijuana while in his late 20’s (approximately twenty years 
prior to the hearing).  He admitted smoking marijuana regularly about five times a week.  
PSI at 9.  In 1989, the individual was hired by a DOE contractor and was granted a security 
clearance at the request of his employer.  Ind. Ex. 2.  He continued to use marijuana, 
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smoking a joint upon his return home from work late at night, after his shift ended.  Tr. at 
19-20.  The individual completed a QNSP in July 2004.   Ind. Ex. 2; Ex. 7.  On the QNSP, in 
response to questions regarding the individual’s past or current drug use, he marked “no” 
when asked if he had used, purchased or sold drugs in the seven years preceding 2004.  
He also stated on the QNSP that he had never used drugs while holding a security 
clearance.  Ex. 7.   
 
On February 2, 2005, acting on an anonymous tip, the local police arrived at the 
individual’s house one morning with a search warrant just as the individual was returning 
home from work.  In a bathroom, the police found one and one-half ounces of marijuana, a 
dozen plastic sandwich bags, rolling papers and a set of scales.  PSI at 5.  They arrested 
the individual on possession of marijuana and marijuana trafficking.   Ind. Ex. 11.  The 
individual reported his arrest to DOE Security soon thereafter.  As a result of the arrest, on 
February 18, 2005, the individual signed a one year agreement (“Last Chance Agreement”) 
with his employer that required him to successfully complete an approved drug treatment 
program in order to retain his job.  See Ind. Ex. 9 (“Last Chance Agreement”).  DOE 
Security conducted a PSI with the individual in May 2005 in order to discuss the arrest.1  
DOE Security then suspended the individual’s clearance in July 2005.  See   Ex. 1.  
Without a clearance, he had to take a different position with the contractor, and the new job 
paid almost two-thirds less than his previous position.  In August 2005, the individual was 
found guilty of possession of marijuana and ordered to pay a fine and take random drug 
screens for 6 months at his own expense.  Ind. Ex. 11.     
 
B.  DOE=s Security Concerns 
 
Criterion K deals with the use of illegal drugs.  Illegal drug use may cause an individual to 
act in a manner that is inconsistent with the best interests of national security while under 
the influence of such substances.  See Attachment to Memorandum from Assistant to the 
President for National Security Affairs, “Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information,” at 11 (December 29, 2005) (Revised 
Adjudicative Guidelines).  Also, illegal drug use indicates a willingness to ignore the law that 
could be reflected in the clearance holder’s attitude toward security requirements.  See, 
e.g., Personnel Security Hearing, 28 DOE ¶ 82,816 (2001); Personnel Security Hearing, 28 
DOE ¶ 82,756 (2000).  The individual’s arrest for drug use and his admission of long-term 
drug use are well documented in the record, and validate the charges under Criterion K.   
 
Criterion F deals with falsification.  The DOE personnel security specialist explained DOE’s 
security concerns about falsification during the PSI.  PSI at 17.  DOE Security is concerned 
about the honesty of any person who intentionally omits, falsifies or provides misleading 
information.  Security programs are based on trust, and an individual could be subject to 
coercion because of a dishonest act.  Personnel Security Hearing, 28 DOE ¶ 82,829 at 
85,871, OHA Case No. VSO-0466 (2001); affirmed (OS, April 3, 2002).  Based on the 
record before me, I find that the individual deliberately omitted significant information on his  

                                                 
1  During the PSI, the individual agreed to be evaluated by a DOE consultant-psychiatrist, but DOE did not schedule 
an evaluation.  PSI at 19. 
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QNSP.  10 C.F.R. § 710.8 (f).  Failure to provide truthful answers during the security 
clearance process is of special interest.  Revised Adjudicative Guidelines at 7.  Thus the 
security concern regarding the individual’s omission is valid, and the agency has properly 
invoked Criterion F in this case. 

 
C.  Hearing Testimony 
 

1. The Individual 
 

The individual testified that he used marijuana about five times a week for almost 20 years. 
However, he insisted that he never smoked in front of his wife or children, but instead would 
smoke outside when everyone was asleep.  He said that he smoked in order to wind down 
after his shift so that he could go to sleep.  He purchased his marijuana from the same 
person, and did not ever buy from street dealers.  He has not seen or talked to that person 
since the arrest, and no longer associates with individuals who smoke marijuana.  Tr. at 24. 
 He said that he was not a trafficker, and had only sold a total of about four ounces to a 
family member in all the years that he smoked.  He has since disassociated himself from 
that family member.  Id. at 55-56.  He explained the presence of the scales in his bathroom 
by saying that he used the scales to confirm the weight of his purchases, and not to 
package drugs for sale.  He admitted that he lied on his QNSP because of the negative 
impact that the disclosure of drug use would have on his job. Id. at 21.  He did not think 
marijuana use was “a big deal.”  Id. at 21.  However, he knew that it was prohibited to use 
drugs while holding a clearance and admitted that he had been briefed on that issue in the 
past.  Id. at 21-22. 
 
After the arrest, the individual attended five counseling sessions over five weeks, beginning 
in February 2005.  Tr. at 59.   He also had court-ordered drug screens once a month.  Ex. 
9, Att. 2; Tr. at 23, 33, 45.  He attended a few AA meetings, but explained that the group 
leaders asked him not to return because his problem was with drugs and not alcohol.  
According to the individual, he was not able to attend Narcotics Anonymous because the 
local meetings were held in various locations, all at long distances from each other.  Tr. at 
57.  He contends that he has not smoked any marijuana since his arrest, and does not feel 
the need to consume the drug anymore.  Id. at 24.  He passed all of his drug screens and 
does not intend to use drugs again.  Id. at 44.  The individual expressed great remorse over 
the harm that he has done to his family.  Id. at 39.  He has had his pay drastically reduced, 
and now works a second job in order to keep his children in school.  Id. at 22.  He has 
become more active in his church.  Id. at 24.  The individual repeatedly stressed the 
importance of his family to his life.  Id. at 39. 
 

2.  Other Witnesses 
 
The individual’s wife, minister, supervisor, colleague and a family friend also testified on his 
behalf.  His wife testified that she had been married to the individual for 23 years, that he 
has been a good father and husband over the years, and that he was very active in the 
church, especially since he no longer worked a night shift.  Tr. at 63-66.  She was surprised 
by his arrest, and insisted that she was unaware that he smoked marijuana regularly for the 
past 20 years, although she admitted that early in their relationship, he had smoked 
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marijuana in her presence.  Id. at 69-77.  She stressed the hardship that the family has 
undergone since his arrest and admitted that she considered leaving her husband because 
of the pain he put the family through with his arrest.  Id. at 74.  Nonetheless, she stated that 
she would support him because of their long marriage, and because she did not believe in 
running away from problems.  Id. at 91.  She testified that the individual has not used drugs 
since his arrest, to her knowledge, and that there has been no marijuana in the house since 
the arrest in February 2005.  Id. at 73, 81.  She described her husband as “changed” since 
his arrest.  She argues that his feelings for his family would prevent him from doing 
anything like this again. Id. at 73, 89.  She believes him to be an honest person. and she 
supports him now because she does not believe that he will do this again. Id at 74-75 
 
The individual’s minister testified that he has known the individual for four years, and 
although not a regular churchgoer prior to the arrest, he is now a very active and respected 
church member.  Tr. at 92, 100-101.  He was surprised by the arrest, and had no idea that 
the individual smoked marijuana.  Id. at 94.  The individual has shared his arrest 
information with the church members publicly during service.  Id at 95.  He feels that the 
individual is trustworthy.   
 
A friend of the family also testified.  She described the individual as a person of good 
character.  Tr. at 105.  She was very impressed by his closeness with his son, and as a 
result asked him to mentor her son.  Id.  at 117.  She has never seen him smoke marijuana 
and never smelled it on his clothes or in his home.  Id. at 108.  She described the individual 
as “very remorseful” since his arrest, and more active in church.  Id.  at 117.  Even after 
being informed that the individual lied on his QNSP, the witness continues to trust and 
respect the individual.  Id.  at 111-114.   
 
The individual’s supervisor testified that he has known the individual for 17 years, and that 
they have worked closely together for eight months prior to the hearing date.  He considers 
the individual to be dependable, trustworthy, and to have a good work ethic.  He has never 
seen the individual under the influence of any substance.  The supervisor was somewhat 
troubled by the falsification on the QNSP and said that omission might lead him to question 
the individual’s trustworthiness.  Tr. at 118-125.  A colleague of the individual, an 
acquaintance of 15 years, testified that the individual is a good worker, dependable and 
reliable.  He has never seen any sign of substance abuse in the individual’s behavior.  The 
colleague testified that despite the falsification on the QNSP, he still considers the 
individual to be reliable and sincere in admitting his mistake.  Id. at 129-131.   
 

D. Mitigation of Security Concerns 
 

1. Criterion K – Drug Use 
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation from the use of illegal 
substances.  See Personnel Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 
(2001).  However, in the instant case, the individual was not evaluated by a DOE consultant 
psychiatrist and no mental health professional testified for either party.   
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Therefore, I must rely on the record and my observations at the hearing, and make a 
common-sense judgment on this matter as directed by 10 C.F.R. § 710.7 (c).  After 
carefully reviewing the record and the Revised Adjudicative Guidelines, I find that the 
individual has mitigated the security concerns regarding his use of marijuana.  First, the 
individual has demonstrated an intent not to abuse drugs in the future by (1) abstaining 
from drug use in the 13 months prior to the hearing and (2) disassociating himself from 
drug-using associates, contacts, and family members, including the person who sold him 
drugs in the past and the family member to whom the individual sold marijuana over the 
years.  Further, the individual has presented evidence of the satisfactory completion of both 
a prescribed drug treatment program and the requirements of the “Last Chance 
Agreement” with his employer.  Ind. Supp. Ex. 1, 4, 5.  He has also presented evidence of 
a series of random drug screens that are negative for the presence of any illegal 
substance.  Ind. Ex. 3-5, 7, 8. Given the satisfactory completion of the treatment program, 
the support of his social network, and the credibility of the individual’s expressions of 
remorse regarding his past drug use, I conclude that the individual has a low risk of relapse. 
 Therefore, based on the above, I find that the individual has mitigated the Criterion K 
security concerns.  Revised Adjudicative Guidelines at 12.    
 
 2.  Criterion F - Falsification 
 
Our previous decisions have stated that in order to resolve cases involving verified 
falsifications or misrepresentations, Hearing Officers must look at the statements of an 
individual, the facts surrounding the misrepresentation or false statement, and the 
individual’s subsequent history in order to assess whether the individual has rehabilitated 
himself from the falsehood and whether restoring the security clearance would pose a 
threat to national security.  See Personnel Security Hearing (Case No. VSO-0327), 27 DOE 
¶ 82,844 (2000), aff’d, Personnel Security Review (Case No. VSA-0327), 28 DOE ¶ 83,005 
(2000) (aff’d by OSA, 2000).   
 
In most cases in which Hearing Officers have concluded that security concerns raised by 
evidence of falsification have been resolved, a substantial period of time has passed since 
the falsification that has allowed the individual to establish a pattern of responsible 
behavior.  In those cases where an individual was unable to establish a sustained period of 
responsible behavior, Hearing Officers have generally determined that the individual was 
not eligible to hold an access authorization.  See Personnel Security Hearing, Case No. 
VSO-0448, 28 DOE ¶ 82,816 (2001) (11 months insufficient to mitigate four year period of 
deception); Personnel Security Hearing, Case No. VSO-0327, 27 DOE ¶ 82,844 (2000) 
(less than one year of truthfulness insufficient to overcome long history of misstating 
professional credentials); Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 
82,823 (1999) (19 months since last falsification not sufficient evidence of reformation from 
lying about drug use). 
 
After reviewing the evidence in the record and assessing the credibility of the individual’s 
testimony at the hearing, I conclude, for the following reasons, that he has not mitigated the 
security concern arising from the deliberate omission of significant information on his 
QNSP.  See Personnel Security Hearing, Case No. VSO-0466, 28 DOE ¶ 82,829 at 85,872 
(2001); aff’d (OS April 3, 2002) (describing factors to consider in mitigation of falsification). 
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First, the record contains evidence of deliberate falsification or omission.  This is set forth 
above.  The individual used drugs during all the years he worked for the contractor, 
including the seven-year period referenced in the QNSP.  He admitted that he lied about his 
drug use in order to retain his clearance.  Tr. at 137, 153.  Second, the individual did not 
come forward voluntarily to correct the record. He did not disclose his drug use to security 
until it was publicly exposed by his arrest.   Third, the individual maintained the falsification 
for 16 years while he was holding a clearance.  According to his QNSP, he was first 
investigated for and received a clearance in 1989.  Ind. Ex. 2 at 2.  The individual admitted 
that he had been briefed and was advised that clearance holders must not use drugs, yet 
he continued to use marijuana regularly for the 16 years that he held a clearance.  Sixteen 
years is a very long time to maintain a falsification.  The individual also deceived his friends 
and family during that time. 2   Finally, the individual did not disclose his drug use to DOE 
Security until his PSI in May 2005.  That disclosure occurred approximately ten months 
prior to the hearing.  Ten months of honesty is insufficient evidence of reformation from 
falsification, especially taking into consideration the fact that the individual did not come 
forward voluntarily to renounce his falsifications.  See Personnel Security Hearing, Case 
No. TSO-0008, 28 DOE ¶ 82,910 (2003) (individual maintained falsehoods on QNSP until 
confronted by personnel security specialist in PSI one year later); Personnel Security 
Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months since last falsification is 
insufficient evidence of reformation).  
 
In summary, this is a case of the deliberate falsification of security documents—the 
individual intended to hide his drug use from DOE security in order to keep his job, and he 
was not forthcoming until publicly exposed by his arrest.  After his marijuana use was 
discovered, the individual was remorseful, forthright and credible in explaining the 
frequency of his drug use and the effect that his behavior has had on his family.  All of his 
witnesses considered him to be a reliable and trustworthy person.  Nonetheless, too little 
time has passed since his falsifications were uncovered to persuade me to find sufficient 
mitigation of the charge.  While I believe his testimony that he intends to be honest with 
DOE in the future, more time is needed to test the strength of his resolve.  As Hearing 
Officer, I must consider the relevant factors and circumstances connected with the 
individual’s conduct.  The individual is a 50-year old who used marijuana regularly during 
the 16 years that he held a security clearance, and who knew the prohibition on and 
consequences of using illegal drugs while holding a clearance.  He hid his drug use from 
his family and employer until publicly exposed by his arrest.  I can find no evidence in the 
record to suggest that the individual would have come forward with the truth had he not 
been arrested.  Thus, I conclude that the individual has not mitigated the Criterion F 
security concern.     
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (f), and (k).  However, the individual has presented adequate mitigating 
factors for Criterion K that alleviate the legitimate security concerns of the DOE Operations 

                                                 
2  I did not find the statements of the individual’s wife that she was not aware of his regular marijuana use to be 
credible, especially considering the length of their marriage.   
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Office as regards that criterion.  Nonetheless, the individual has not mitigated the concerns 
that gave rise to the charge of Criterion F.  In view of that criterion and the record before 
me, I cannot find that restoring the individual=s access authorization would not endanger the 
common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual’s access authorization should not be restored at this 
time.  Any party may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28.   
 
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  October 5, 2006 
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OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 26, 2005

Case Number: TSO-0303

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and has held a DOE access authorization continuously
since 1973.  Incident reports received by the DOE indicated that
the individual was hospitalized for psychiatric care in 1980, May
1996 and January 1997.  In a June 2004 incident report, the
individual stated that he was again hospitalized for psychiatric
care.  The DOE conducted a personnel security interview with the
individual in December 2004 (the 2004 PSI).  In March 2005, a DOE-
consultant Psychiatrist conducted a psychiatric evaluation of the
individual.  The DOE-consultant Psychiatrist issued a psychiatric
evaluation report on March 5, 2005 and an amended evaluation report
on May 10, 2005.

In August 2005, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  The Notification Letter
states that the individual’s conduct has raised a security concern
under Sections 710.8(h) of the regulations governing eligibility
for access to classified material.  With respect to Criterion (h),
the Notification Letter finds that the individual was evaluated by
the 
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DOE-consultant Psychiatrist in 2005, and it is the DOE-consultant
Psychiatrist’s opinion that the individual meets the Diagnostic and
Statistical Manual of the American Psychiatric Association, IVth
Edition, Test Revision (DSM-IV TR) criteria for Bipolar Disorder,
Type I.  The Notification letter states that the DOE-consultant
Psychiatrist concluded in his amended evaluation report that the
individual has an illness or mental condition of a nature which
causes, or may cause, a significant defect in his judgment or
reliability.  Additionally, he found that the nature of this
disorder is that it continues to cycle from mixed or manic episodes
to remissions without symptoms and may also cycle to depressive
episodes; and that it is more likely than not that the individual
will suffer additional psychotic episodes in the future.

The Notification Letter also states that during the 2004 PSI, the
individual admitted to being hospitalized in June 2004 with
problems of psychosis, and that he was discharged with a diagnosis
of Bipolar Disorder.  It further states that the individual
indicated that he was hospitalized in January 1997 for Major
Depressive Disorder, recurrent, with psychotic features, and that
he was hospitalized in May 1996 for psychosis not otherwise
specified, and depression.  Finally, the Notification Letter states
that the individual has reported that the was hospitalized in
January 1981 for three days of detoxification from alcohol and for
three days in 1980 for detoxification, depression and for
threatening suicide. 

The individual requested a hearing to respond to the security
concerns raised in the Notification Letter.  In his response to the
Notification Letter and in subsequent filings, the individual
contested the DOE-consultant Psychiatrist’s conclusion that he has
a mental condition that causes or may cause a significant defect in
his judgment and reliability.  He asserts that recent medical
evidence indicates that he has no current psychiatric symptoms, and
that his course of treatment has been effective.  He also asserted
that the 1981 and 1980 hospitalizations listed in the Notification
letter did not take place, and that he was hospitalized once in the
late 1970's for three days of alcohol detoxification.

The hearing was convened in January 2006 (hereinafter the
“Hearing”), and the testimony focused on the concerns raised by the
DOE-consultant Psychiatrist’s diagnosis and the individual’s
efforts to mitigate those concerns.  
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II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should 
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1/ As indicated by the Curriculum Vitae of the DOE-consultant
Psychiatrist, and by the Curriculum Vitae and the testimony of
the individual’s psychiatrist (Hearing Transcript, “TR”,
at 139-140), they both have extensive clinical experience in

(continued...)

err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from seven persons.  The DOE
presented the testimony of the DOE-consultant Psychiatrist, who
testified at the conclusion of the Hearing.  The individual
testified and presented the testimony of his wife, his step-
daughter, a friend, a co-worker, and his psychiatrist. 1/  
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1/(...continued)
diagnosing and treating mental illnesses.  They clearly
qualify as expert witnesses in this area.  

A.  The Individual

In his testimony at the Hearing, the individual testified that he
has been employed as a contract employee at what is now a DOE
facility since 1968.  He stated that he has had three significant
hospitalizations during this period, in May 1996, January 1997, and
June 2004.  TR at 94.  He stated that his psychiatrist first began
treating him during his May 1996 hospitalization.  TR Id.  He
stated that his wife took him to the hospital because he had not
slept in three days and she told him that he was not acting right.
He stated that she spoke to his regular doctor, who suggested that
she take him to a local psychiatric hospital. He stated that when
he tried to leave the hospital, he was forcibly detained by guards
and involuntarily committed.  After eight days of hospitalization,
he was released and went right back to work.  TR 96.

He stated that the following the May 1996 hospitalization, he began
seeing his psychiatrist on a regular basis, who was prescribing
medication.  He stated that his second hospitalization took place
after he reported to his psychiatrist that the word “kill” kept
coming into his head when he was around loved ones, specifically
his wife and his dog.  TR at 97 and  116.  He denied that he had
any urges to act violently but that he was bothered that the word
“kept popping in my head.”  TR at 97.  He stated that he stayed in
the hospital for about five days in January 1997, and then took a
week off before returning to work.  Id.   He stated that he has
never been bothered by the word “kill” or anything like that
entering his head while he was at work.  He testified that he has
no conflicts with any of his co-workers or supervisors.  TR at 98.

With regard to his June 2004 hospitalization, the individual
reported that he was having trouble concentrating at work and then
became upset by a religious book that he was reading.  He stated
that he left work early and went for a drive.  Although he did not
hear any voices, he felt that God was calling him to start a church
in a nearby community.  TR at 103.  He stated that he told his wife
about his idea to start a church, and that she thought that the
idea “wasn’t right” so she talked to their minister.  TR at 118-
119.  He testified that that night, he went for a long drive.
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The next day after I drove around all night – I left in
the middle of the night and drove around.  I came back
about 11:00 [a.m.] the next day and waited for my wife to
get home.  She got home, I don’t know, about 1:00, and
she talked to me a little bit, and she thought something
was  wrong.

TR at 121.  After his wife spoke to the individual’s psychiatrist,
she drove him to the psychiatric hospital.  TR at 123.  During this
hospitalization, the individual’s psychiatrist told him that he
thought that the individual was bipolar.  Id.

The individual testified that after his 1996 hospitalization, he
was prescribed Paxil, but did not believe that it was helping him
much.  TR at 115.  After his 1997 hospitalization, he began to take
Prozac, Trazodone and Klonopin.  TR at 117.  After his 2004
hospitalization, he began taking Depakote and Seroquel along with
Prozac, and stated that his mood and his concentration have
improved.  TR at 124.

The individual stated that he and his wife live on a small farm
several miles from the DOE facility.  He testified that he usually
gets up around 6:30 a.m., drinks a cup or two of coffee, watches a
little television, and drives to work.  He reported that he tries 

to do the best job I can while I’m there.  I think I’m
well liked by all my co-workers.  

TR at 99.  He stated that his shift ends at about 4:00 p.m., and
that he then returns home and takes care of the farm animals.  TR
at 100.  He stated that he has a close relationship with his wife,
is confident that she has his best interests at heart, and that he
has never refused to act on her suggestions to get treatment for
bipolar symptoms.  TR at 105.  He stated that his wife is aware
that he takes medication, and occasionally reminds him to take his
nightly dosage.  TR at 107.

He testified that he is on good terms with other family members,
but that his family lives in another state, and that his wife’s
grown children live thirty or more miles away.  TR at 108.  

The individual stated that he had problems with alcohol until the
early 1980's, when he gave up alcohol entirely for several years.
TR at 104.  He testified that in recent years he consumes alcohol
on rare occasions and that his last alcoholic drink was a beer that
he consumed more than two years ago.  Id.
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The individual testified that he has seen his psychiatrist on a
monthly basis since his 2004 hospitalization, and that he knows
that he could make additional appointments at any time.  TR at 105-
106.

B.  The Individual’s Wife.

The individual’s wife testified that she first met the individual
in 1983 and that they were married in 1987.  She states the
individual has stopped drinking alcohol before they met, and that
she strongly supports his sobriety.  TR at 61-62.  She testified
that their relationship is centered around their home life.

We’re homebodies.  We live in the country, and we’ve got
our animals, and we’re always busy with the cows or
something.  You know, we got the neighbors that we have
to help them load up cows and vaccinate them and stuff,
and then they help us. . . .  We’re not socializers
outside the home.  We’re just more or less at home.

TR at 62-63.  She stated that her daughters and their families
visit regularly, and that she and her husband are active church
members.  She added that the individual is on a church committee
involved with building repairs and maintenance.  TR at 63-64.  She
stated that in the evenings, they always eat dinner and watch
television together.  TR at 65-66.

The individual’s wife testified that nothing in her husband’s
behavior has ever given her cause for concern about her safety, and
that he has never communicated to her about having any unusual
problems or stresses in the workplace.  TR at 60-61.

With regard to the individual’s hospitalizations, the individual’s
wife stated that she has never had any trouble persuading him to go
to the hospital.  TR at 70.  She stated that she has suggested to
the individual that he’s been acting strangely and has urged him to
get medical attention.

I’ll tell him if I think he might be a little off the
wall or something.  Then I’ll say “I think that maybe you
ought to get ahold of [the individual’s psychiatrist].”
He’s been his doctor now from the very beginning.

TR at 75.  She stated that other than the stress arising from the
issue of his access authorization, there are no major stresses in
their daily lives.  TR at 76.
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The individual’s wife recalled that at the time of his 1996
hospitalization, the individual was nervous, unable to get anything
done, and unable to sleep.  TR at 79.  She recalled that he had to
be restrained at the hospital.  TR at 81.  She could not recall the
individual’s hospitalization in January 1997.  Id.  She stated that
his June 2004 hospitalization was prompted by his sleeplessness.
TR at 82.  She stated that when he got back from his car ride, she
said “I think we ought to get ahold of [the individual’s
psychiatrist]” but that the individual said “let’s just go ahead on
to the hospital” and that she called the individual’s psychiatrist
on the way.  TR at 91.

She stated that she is aware that the individual takes medication
in the mornings and evenings, but that he is in charge of his
medication and does not need reminding.  TR at 83.  The
individual’s wife said that she’s never had a “one-on-one” with the
individual’s psychiatrist about her husband’s mental illness, and
that he has given her no directives for her husband’s treatment.
TR at 87.  

After hearing the testimony of the DOE-consultant Psychiatrist and
the individual’s psychiatrist, the individual’s wife stated that
she had a better understanding of the individual’s diagnosis of
bipolar disease and that she would like to educate herself more on
it.  TR at 210-211.  She also stated that she was in a position to
notice changes in the individual’s sleep patterns and his mental
state, and that she would be able to report such changes.  TR at
211. 

C.  The Individual’s Daughter-in-Law

The individual’s daughter-in-law testified that she has known the
individual since she was sixteen, which is more than twenty years.
TR at 38.  She stated that during this time she has often resided
in the same vicinity as the individual, and now lives approximately
thirty minutes away by car.  TR at 38-39.  She testified that she
has never had any concern for the safety of herself, her children
and her stepchildren in being around the individual and has
occasionally left her children and step children in the care of the
individual and his wife.  TR at 39.  She stated that she was aware
that the individual has had some hospitalizations as a result of
mental problems but that she has no first hand experience of his
bipolar episodes and hospitalizations.  She stated that the
individual always has appeared normal and friendly in his
interactions with her.  TR at 42-47.  She stated that he has been
supportive of her over the years and she feels safe with him.  TR
at 52.  She stated that she has never seen him drink alcohol to
excess.  TR at 54.  She stated that her mother had never seemed 
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scared of the individual, and that she learned of his
hospitalizations from her mother after they took place.  TR at 55-
56.  She stated that the individual and her mother do not appear to
need any special support from her, and that she sees them at family
holidays and on a few other occasions during the year.  TR at 57-
58. 

D.  The Individual’s Friend

The individual’s friend testified that he has known the individual
for about 21 years.  He said that he became friendly with the
individual when they were neighbors for about nine years, and that
he maintained contact with the individual and his wife when they
moved to their current home, which is about four or five miles away
from his home.  TR at 25-26.  He stated that he presently sees the
individual about two or three times a week.

He’s just like any of my friends.  He helps me do stuff.
He’s helped me do a lot of work on my cars.  He’s helped
me with my house.  I go over [to their house] and hang
out.  Sometimes they come over to my house.  We’ll watch
a movie.  Just normal that you would do with any of your
friends.

TR at 27.  He stated that he was aware from listening to the
individual and his wife converse that the individual had had some
issues with depression since the 1990's but that he “figured it was
none of my business.”  TR at 26-27.  He stated that he never had a
concern for his safety or security around the individual, and that
he had never witnessed the individual behaving in a bizarre or
unusual manner.  TR at 27-28 and 33.  He stated that the individual
and his wife spend time taking care of the goats, horses and cows
on their farm, and also have dogs and cats.  TR at 28-29.  He
stated that he has been on fishing trips with the individual, and
that they frequently dine out at restaurants.  He stated that he
does not consume alcohol and that he has never observed the
individual consume alcohol.  TR at 29-30.  He stated that he was
aware that the individual was hospitalized “three or four” times in
recent years, but that he does not know anything about those
hospitalizations.  TR at 34-35.  

E.  The Individual’s Co-Worker

The individual’s co-worker testified that he has worked at the same
DOE facility as the individual since 1977.  TR at 13.  He stated
that he and the individual worked “the third shift” together “25-
plus years ago” and at that time he and the individual would 
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occasionally have a couple of beers together.  TR at 15-16.  He
stated that he no longer socializes with the individual except at
occasional union meetings.  He does not believe that the individual
is currently consuming alcohol.  TR at 16.  He testified that since
1997, he and the individual have been working fairly closely
together at the DOE facility.  He stated that the individual’s
appeared to tolerate frustration appropriately and never displayed
inappropriate behavior.  TR at 17.  He described the individual’s
behavior as 

Well, normal.  He was professional.  He did a good job,
he was considerate and conscientious.

TR at 17.  The individual’s co-worker stated that the individual
had informed him that he was on medication and that he had been
hospitalized twice.  TR at 20.  He also had been aware that the
individual had been on medical leave from his job.  Id.  He stated
that the individual has seemed rational and level-headed in all of
their interactions.  TR at 21.

F.  The Individual’s Psychiatrist

The individual’s psychiatrist testified that he first treated the
individual when he was brought to the psychiatric hospital in 1996.

At that time he had a psychotic episode and was
delusional and was brought to the hospital by family, I
believe, at that time.  I think he was admitted by one of
my partners, who transferred him to me the next day.

TR at 144.  He stated that he could not tell, from reviewing the
chart, if the individual was ever detained as an involuntary
admission.

That might have been the case, but if it was, it was very
briefly, because I recall that was in the context of an
event in which there might have been a pushing of another
patient and some intervention of staff was required at
that time, but I don’t recall that [the individual] was
particularly resistant to being in the hospital. 

Id.  The individual’s psychiatrist stated that the individual has
been cooperative throughout his treatment.  TR at 145.  He stated
that during the individual’s 1996 hospitalization he was treated
for a depressive episode, but that in retrospect, it clearly was
part of an evolving bipolar condition.  TR at 145.  He stated that
he 
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agreed with the diagnosis made by the DOE-consultant Psychiatrist,
and that nothing in the DOE-consultant Psychiatrist’s evaluation of
the individual stands out in his memory as being totally incorrect.
TR at 164. 

He stated that the individual’s psychotic symptoms included some
paranoid thinking, but generally delusional thinking with a
significant religious element.  TR at 146.  He stated that the
individual’s 1997 hospitalization arose from a psychotic episode
involving an obsessive-intrusive type of thought, i.e. the word
“kill”, as opposed to a hallucination. 

Clearly, it was in the context, again, of a psychotic
episode, but what he also described was that he had no
plans and intentions to act on that thought or that word
and, in fact, felt repulsed by it, that that was
something he would not want to do.

TR at 147.  He stated that the individual and he have a good
therapeutic relationship.

I think [the individual] is very open and honest.  He’s a
patient who has stood out, let’s say, over the years as
being a person who keeps his appointments, who has been
cooperative, who, I think, has been an honest and
straightforward person, as nearly as I can tell.

TR at 151.    

The individual’s psychiatrist testified that the nature of the
individual’s bipolar disorder is that it is recurrent, and that the
individual, “through no fault of his,” is at risk for future
episodes.  TR at 152-153.  He stated that the individual’s illness
is in remission and characterized the likelihood of recurrence as
follows:

. . . with the exception of the ‘96 to ‘97 interval,
which, really was at a relatively early point
diagnostically for him, and in the evolution of his
disorder, with that exception, he’s had significant
periods of time of essentially being in remission.

TR at 154.  He stated that the individual’s episodes appear to have
more of a biological than a situational origin.
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I don’t think, for [the individual] that there has been a
history that suggests that there have been particular
psychological or situational stresses that have triggered
these episodes.

TR at 156.  He stated that there is nothing about the individual’s
condition that would lead him to think that the individual would
compromise security in his workplace or pose a danger to others in
the workplace or elsewhere.  TR at 158-159.  He stated that he
believed that he was able to continue treating the individual for
bipolar disorder and to manage his condition medically.  TR at 159.
He testified that the individual currently takes Depakote, Prozac,
and Seroquel, an antipsychotic.  He stated that he is in the
process of having the individual taper off of Seroquel, but that he
believes the individual should continue to take Depakote and
Prozac.

In the absence of evidence to the contrary, I think that
it is riskier to make a change at this point for [the
individual], from the standpoint of switching him to
something totally different, than to continue with the
basic foundation medications.

TR at 174.

He stated that he did not believe that the individual’s history
indicated that his heavy consumption of caffeine served as a
trigger for his psychotic episodes, but agreed that the
individual’s caffeine consumption requires ongoing assessment and
monitoring.  TR at 164-165.

The individual’s psychiatrist stated that the individual exercised
good judgment in 2004 when his wife encouraged him to go to the
hospital.  TR at 161.  He stated that although the individual’s
wife does not closely monitor the individual’s medication, she has
supported the individual’s treatment by noticing changes in the
individual’s behavior.

I think she’s a person who has gotten involved when she’s
seen changes in behavior and has called me at those times
to express concerns.  I think that that’s a very
important part of monitoring, a person who knows the
person saying they are not doing well.

TR at 169.  After listening to the DOE-consultant Psychiatrist’s
comments at the Hearing that the individual and his wife are not
sufficiently educated in the symptoms of bipolar disorder and are 
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not adequately monitoring the individual’s behavior for signs of an
oncoming episode, the individual’s psychiatrist stated that he
would meet with the individual and his wife to set up a specific
monitoring plan.  TR at 214.  In a letter dated February 23, 2006
to the individual’s counsel, the individual’s psychiatrist reported
that he met with the individual and his wife and implemented a
monitoring plan.

[The individual] is to keep a daily log of mood rated on
a scale from one to ten, and also to keep a log of hours
asleep.  I have given him specific rating instructions
regarding a one to ten-scale, and indicated to both he
and his wife that should he experience any sleepless or
near sleepless nights, or two consecutive nights of six
hours sleep or less, that I am to be immediately
contacted.  Both understood my instructions and indicated
that they would comply with contacting me. [The
individual] is scheduled to see me once again in two to
three weeks, and his wife will accompany him to that
appointment as well.

February 23, 2006 letter.  The individual’s psychiatrist also
stated in this letter that he has added Lamictal to the
individual’s daily medications and that the individual appears to
be doing well with respect to his mood disorder.  He stated that
there currently are 

no psychotic features and no safety issues, specifically
no thoughts of [the individual] harming himself or
others.

Id.

G. The DOE-consultant Psychiatrist

The DOE-consultant Psychiatrist testified that when he evaluated
the individual, he diagnosed him with bipolar disorder type I,
mixed, that at times becomes severe with psychotic features, and
with alcoholism in full remission.  After listening to the
testimony of the individual and his witnesses, the DOE-consultant
Psychiatrist stated that he would not change his earlier diagnoses,
and that the alcoholism and the bipolar condition both remain in
full remission.  TR at 182-183.

The DOE-consultant Psychiatrist stated that he deals with bipolar
patients as a specialty, and that it is a very difficult disease.
He stated that it is a disorder that can cause psychotic behavior 
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accompanied by a lack of acknowledgment or recognition that
symptoms are going on.  TR at 184.  He stated that the key to good
treatment is to manage recurrences and give a patient the best
chance of reducing further episodes.  He testified that a bipolar
patient and his family should be educated to recognize the first
symptoms of a bipolar episode.  In particular, 

the first night there is a lack of sleep, that’s got to
ring bells with the family that one lives with as well as
the patient.

TR at 185.  He testified that although the testimony of the
individual’s wife and stepdaughter indicated that they “are overall
extremely supportive” of the individual, they should understand the
disorder better and be able to react immediately to notify the
individual’s doctor if the individual developed an inability to
concentrate, or expressed delusional thoughts, or stayed up at
night.  TR at 186.

The DOE-consultant Psychiatrist also stated that he agreed with the
individual’s psychiatrist that caffeine consumption by the
individual was not a specific causative factor in triggering his
bipolar episodes.  However, he added that caffeine could be a
contributing factor to the episodes and that the individual’s
psychiatrist should have more concern about the individual’s
consumption of coffee.  TR at 186-187.  The DOE-consultant
Psychiatrist agreed that the individual’s consumption of a couple
of beers in 2003 was not a cause for concern, but that the
individual needed to have more open communication with his
psychiatrist and his family so that they can identify issues of
real concern.  TR at 187-188.

The DOE-consultant Psychiatrist stated that he disagreed with the
individual’s psychiatrist’s treatment of the individual with an
antidepressant.  He stated that antidepressants

increase the rate of cycling [of bipolar episodes] and in
about ten percent of cases, it can flip a patient into
mania from depression.  There is a reasonably strong
consensus that they are not used, despite a bipolar
patient spending most of their time in depression.  At
least my understanding is you treat more with mood
stabilizers.

TR at 188.  
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The DOE-consultant Psychiatrist stated that he agreed with the
individual’s psychiatrist that it is “very, very difficult” to
estimate the likelihood that the individual will relapse within the
next year.

My guess is that [the individual] has had three, in my
opinion, very, very clear episodes of mixed bipolar, and
I suspect that the earlier [hospitalization] in the
‘80's, although overshadowed by alcoholism, was another
episode.  He’s gone a couple of years without an episode,
but he is clearly at a much higher risk than the average
guy on the street to have another episode.

TR at 189-190.  He further stated that the individual’s chances
were “high medium” to have another episode sometime in the next
three years.  TR at 190.  He stated that he was “uncomfortable”
speaking to the security risk posed by the individual’s bipolar
illness, but stated that he believed that more could be done by the
individual and his family to identify the initial symptoms of a
bipolar episode.  He stated that 

What comes to mind is a daily mood rating scale which
scales hours of sleep the night before.  That’s a very
useful instrument for catching initial onsets.

TR at 207.  The DOE-consultant Psychiatrist stated that he requires
his bipolar patients to 

take 30, 40 seconds a day and score their mood and their
sleep, and that they bring that in each time that I see
them.

TR at 212.  

As discussed above, the individual’s psychiatrist and the
individual have acted to implement these suggestions.  After
reviewing the individual’s psychiatrist’s  February 23, 2006 letter
discussing his program for the individual, the DOE-consultant
Psychiatrist commented as follows:

[The individual’s psychiatrist’s] additional precautions
are appropriate and enhance the chances of detecting a
future psychotic, manic episode sooner rather than later.
Additional steps taken by [the individual’s psychiatrist]
include: seeing [the individual] every three weeks
instead of every three months, involving his wife in 
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2/ See Personnel Security Hearing (Case No. TSO-0031), 28 DOE
¶ 82,950 (2003) (possibility of relapse was too great for
individual with Bipolar Affective Disorder to retain her
access authorization); Personnel Security Hearing (Case No.
VSO-0358), 28 DOE ¶ 82,755 (2000) (possibility of relapse was
too great for individual with Bipolar I Disorder to retain his
access authorization); and Personnel Security Hearing (Case
No. VSO-0150), 26 DOE ¶ 82,789 (1997) aff’d Personnel Security

(continued...)

identifying early symptoms, and additional focus on lack
of sleep.

March 6, 2006 email from the DOE-consultant Psychiatrist to the
Hearing Officer.  The DOE-consultant Psychiatrist stated that he
continued to disagree with the individual’s psychiatrist’s decision
to continue to prescribe an anti-depressant or an anti-psychotic to
the individual.  However, he also stated that he acknowledged that
“there are differing opinions in the field.”  Id.

IV.  ANALYSIS

Through his counsel and in his testimony at the Hearing, the
individual admits that his history of hospitalizations for
psychotic, manic episodes and his  diagnosis of “Bipolar Disorder,
Type I, Mixed” indicate an ongoing mental condition that carries
the risk of future psychotic episodes.  However, the individual
argues that the management of his disease indicates that the
security risk associated with a future psychotic episode is
reasonably low.  The individual makes two arguments to demonstrate
that the security risk related to a future episode is low.  First,
he argues that his medical history indicates that, with his current
medication and stable lifestyle, he is only likely to have an
episode once in every three or more years.  Second, he argues that
should an episode occur, he will recognize the symptoms and seek
immediate treatment.  He believes that such treatment significantly
reduces the security risk arising from a future psychotic episode.
For the reasons stated below, I accept these arguments and conclude
that the evidence presented by the individual adequately mitigates
the security concerns raised by his bipolar illness, now in full
remission. 

It is clear that the psychotic, manic bipolar episodes experienced
by the individual in 1996, 1997 and 2004 pose a significant
security risk to the DOE.  In several Part 710 decisions, Hearing
Officers have found that the risk of future, untreated Type I
Bipolar episodes such as these poses too great a security risk to
permit the granting of an access authorization.  2/   However, I
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2/(...continued)
Review, Case No. VSA-0150, 27 DOE ¶ 83,002 (1997) (aff’d OSA
1998) (possibility of relapse was too great to allow an
individual with Bipolar I Disorder to retain his access
authorization).

find that the individual has provided evidence of a medication and
lifestyle regimen that has resulted in a very low frequency of
psychotic episodes in recent years.  He also has shown a history of
cooperation in his treatment of this disorder, and has demonstrated
that he has self-knowledge of his condition, and the medical and
family support system in place that will minimize the risk of an
untreated psychotic episode occurring in the future.  

A.  Frequency of Recurrence

I find that the individual has demonstrated by the testimony of his
wife and his psychiatrist that he has been compliant in taking his
prescribed medications.  The testimony of these witnesses as well
as his friend, his co-worker, and his daughter-in-law confirm that
apart from the three brief psychotic, manic episodes leading to his
hospitalizations in 1996, 1997 and 2004, the individual leads a
normal, stable life and interacts in a positive way with his
family, friends and co-workers.  Furthermore, I am persuaded by the
testimony of the individual and his wife that they are sincerely
committed to a regulated life-style which will promote the
individual’s good health in the future.  See Personnel Security
Hearing (TSO-0189) 29 DOE ¶ 82,820 at 85,860-61 (2005).   The
testimony at the Hearing also supports the individual’s assertion
that since January 1997, a period of more than eight years, he has
had only one psychotic episode, and that this most recent episode
was almost two years ago.  

The DOE-consultant Psychiatrist and the individual’s psychiatrist
disagree on whether the individual’s use of an anti-depressant will
reduce or increase the risk of future psychotic episodes.  I agree
with the individual’s psychiatrist that the fact that the
individual has experienced only one psychotic episode in the nine
years during which the individual has taken his current anti-
depressant indicates that this medication does not appear to
significantly increase the rate of cycling of his psychotic
episodes.  In addition, the DOE-consultant Psychiatrist has
acknowledged that medical opinion 
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differs on this issue.  Finally, with regard to medication, the
DOE-consultant Psychiatrist noted in his report to the DOE that the
individual’s current use of Depakote “should decrease the severity
and the frequency of future episodes, should future episodes
occur.”  DOE-consultant Psychiatrist’s March 5, 2005 Report at 11.

I conclude that the individual has demonstrated that his medication
and lifestyle have resulted in a low frequency of psychotic
episodes since 1997 that is likely to continue in the future.

B.  Emergency Treatment

With regard to the effective treatment of any future episodes, I
find that the individual has corroborated his assertion that he
consistently has acted in accordance with the guidance of his wife
and his psychiatrist in seeking appropriate treatment, and that it
is likely that he will continue to do so.  He also has established
that he is currently under medical treatment that will permit him
to address the onset of psychotic symptoms on an emergency basis.
The individual and his wife acknowledge that he suffers from
bipolar disorder and are maintaining an ongoing therapeutic
relationship with the individual’s psychiatrist that specifically
addresses his bipolar disorder.  They have recently instituted a
self-monitoring system by which the individual and his wife will
assess and record his sleep and mood patterns, enabling them to
identify an oncoming psychotic episode, and to promptly access
emergency treatment.  The DOE-consultant Psychiatrist agrees that
the self-monitoring system that the individual, his wife and his
psychiatrist have put into place will enhance the chance of
detecting a future psychotic episode at an early stage.
Accordingly, I find that the individual has demonstrated that his
current self-assessment procedures and medical treatment regimen
will permit him to receive early emergency treatment for his
bipolar condition, thereby significantly reducing the risk of
developing  psychotic and manic behaviors.  

Based on all of these considerations set forth above, I find that
the individual has adequately mitigated the security concerns
arising from his diagnosis of bipolar illness.

V. CONCLUSION

For the reasons set forth above, I find that the DOE properly
invoked Criterion (h) in suspending the individual’s access
authorization.  After considering all the relevant information,
favorable or unfavorable, in a comprehensive and common-sense
manner, I find that the evidence and arguments advanced by the 
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individual convince me that he has sufficiently mitigated the
security concerns accompanying that criterion.  In view of
Criterion (h) and the record before me, I find that restoring the
individual’s access authorization would not endanger the common
defense and would be clearly consistent with the national interest.
It therefore is my conclusion that the individual’s access
authorization should be restored. The individual may seek review of
this Decision by an Appeal Panel under the regulation set forth at
10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: March 13, 2006



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.
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DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: October 27, 2005

Case Number: TSO-0304

This Decision concerns the eligibility of XXXX XXXXXX XXXXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."1/ A Department of Energy
(DOE) Operations Office denied the individual's request for an access authorization
under the provisions of Part 710. This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual is eligible to hold
an access authorization.  As set forth in this Decision, I have determined that the
individual should be granted a security clearance.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
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common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

In this instance, the individual requested a security clearance from DOE after gaining
employment with a DOE contractor.  However, the local DOE security office (DOE
Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being denied pending the resolution of
certain derogatory information that created doubt regarding his eligibility.  This
derogatory information is described in a Notification Letter issued to the individual on
August 17, 2005, and falls within the purview of potentially disqualifying criteria set
forth in the security regulations at 10 C.F.R. § 710.8, subsections h and j.  More
specifically, the Notification Letter alleges that the individual has: 1) “[a]n illness or
mental condition which, in the opinion of a psychiatrist or licensed clinical
psychologist, causes or may cause, a significant defect in judgment or reliability,” and
2) “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a
psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.” 10 C.F.R. §§ 710.8(h) and (j) (Criterion H and Criterion J, respectively).
The bases for these findings are summarized below.

The Notification Letter states that the individual was evaluated by a DOE consultant-
psychiatrist (DOE Psychiatrist) who diagnosed the individual with Alcohol
Dependence, with Physiological Dependence, in Early Full Remission.  According to the
DOE Psychiatrist’s report, this is a mental condition that causes or may cause a
significant defect in the individual’s judgment or reliability.  The DOE Psychiatrist
further determined that the individual did not present adequate evidence of
rehabilitation or reformation.  The Notification Letter also indicates that the individual
was arrested for Driving While Intoxicated (DWI) in November 2000, and that during
his first marriage the individual had marital difficulties caused by his drinking, which
contributed to his eventual divorce.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on October 27,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On October 31, 2005, I was appointed as Hearing
Officer in this case.  After conferring with the individual and the appointed DOE
Counsel, 10 C.F.R. § 710.24, I established a hearing date.  At the hearing, the DOE
Counsel called the DOE Psychiatrist as the sole witness on behalf of DOE Security.
Apart from testifying on his own behalf, the individual called his wife, his mother, his
cousin, his Alcoholics Anonymous (AA) sponsor, his supervisor, and his counselor.  The
transcript taken at the hearing will be hereinafter cited as "Tr.".  Documents submitted
by the DOE Counsel and the individual during this proceeding constitute exhibits to
the hearing transcript and will be cited  as "DOE Exh." and “Ind. Exh.” respectively.
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Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual was hired by a DOE contractor in July 2004, and soon thereafter sought
to obtain a DOE security clearance.  During the background investigation of the
individual, however, DOE Security obtained derogatory information relating to the
individual’s finances and use of alcohol.  DOE Security therefore conducted a Personnel
Security Interview (PSI) of the individual on December 14, 2004 (PSI I) and on
February 10, 2005 (PSI II), to possibly resolve these matters.  Due to unresolved
concerns regarding the individual’s use of alcohol, the individual was referred to the
DOE Psychiatrist who reviewed the individual’s security file and performed a
psychiatric evaluation of the individual on April 18, 2005.  The individual’s history of
alcohol use, as revealed during the two PSI’s and psychiatric interview, is described
below.

The individual did not drink in high school, and consumed very little during the one
year that he attended college.  The individual dropped out of college after marrying his
girlfriend who was pregnant with their child.  The individual then decided to join the
military where he began to drink more frequently, particularly after the death of his
father who committed suicide in 1989 without explanation.  From 1989 to 1992, the
individual admittedly drank heavily.  The individual drank three to four beers on a
daily basis and drank to intoxication on many weekends.  The individual admitted that
he came home late in an intoxicated state on numerous occasions and sometimes did
not come home at all because of his drinking.  This placed a considerable strain on the
individual’s marriage and he had frequent arguments with his wife about his drinking.

After leaving the military in 1992, the individual began to cut back on his drinking.
The individual reported that he typically drank no more than two to three beers on any
given occasion, and an average of a 12-pack of beer a week.  Nonetheless, the
individual’s wife continued to express concerns about the individual’s drinking and
their marriage ended in divorce in 1996.  The individual stated that the divorce was
largely the result of his discovery that his wife had an extramarital affair.  During the
divorce proceedings, however, the individual’s wife told the court that the individual’s
excessive use of alcohol was the reason for the divorce and that the individual
sometimes abused her after consuming alcohol.  The divorce decree granted joint
custody of their two children, but stipulated that the individual could not drink in the
presence of his children.  In response to the court’s decree, the individual stopped
drinking for six months but then resumed drinking at the same level as prior to the
divorce.  The individual married his second and present wife in 1998.
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On November 5, 2000, the individual was arrested on a charge of DWI.  On the day of
the arrest, the individual returned home with a deer he shot on a hunting trip.  The
individual drank approximately six beers while skinning and carving the deer for
storage in his freezer.  Later in the process of preparing the deer for storage, the
individual was sent to the store by his wife to buy additional aluminum foil.  A
policeman observed the individual running through a stop sign and pulled  the
individual over.  After initiating the stop, the policeman detected a strong odor of
alcohol on the individual.  The individual refused to take the field sobriety and
breathalyzer tests, and was charged with DWI.  Under the terms of the nine months
probation that was imposed, the individual was ordered to visit a probation officer and
refrain from the use of alcohol.  However, the individual continued to consume alcohol
during this time, limiting himself to one or two beers at home on any given occasion.

After completing probation, the individual’s consumption of alcohol returned to its
previous level, usually drinking one or two beers two to three times a week and a bit
more on the weekend.  The individual drank to intoxication on a average of three times
a year.  The final incident of intoxication occurred in December 2004, when the
individual drank excessively at a Christmas gathering of his wife’s family.  Following
this incident, his wife urged the individual to stop drinking.  The individual agreed to
stop drinking partly in response to this urging of his wife, but also because it had
become clear to the individual that his drinking was a concern to DOE Security during
PSI I, conducted earlier in December 2004.  The individual has consumed no alcohol
since that time.

As indicated above, the DOE Psychiatrist examined the individual on April 18, 2005.
In her report dated April 28, 2005, the DOE Psychiatrist diagnosed the individual with
Alcohol Dependence, In Early Full Remission, based upon diagnostic criteria set forth
in The Diagnostic and Statistical Manual of the American Psychiatric Association, IVth
Edition TR (DSM-IV TR).  According to the DOE Psychiatrist’s report, this is a mental
condition that causes, or may cause, a significant defect in judgment or reliability.  The
DOE Psychiatrist further opined in her report that the individual was without
adequate evidence of reformation or rehabilitation.  In this regard, the DOE
Psychiatrist recommended as adequate evidence of rehabilitation that the individual
remain abstinent for two years, and produce documented evidence of either:  (1)
attendance at Alcoholics Anonymous (AA) for a minimum of 100 hours, with a sponsor,
at least twice a week over a one-year period, or (2) satisfactory completion of a
minimum of 50 hours of a professionally-led alcohol treatment program for a minimum
of six months, including aftercare for an additional 1½ years following completion of
the program.  As adequate evidence of reformation, the DOE Psychiatrist
recommended sustained abstinence by the individual for two years if the individual
completes one of the two treatment options described above, or three years of sustained
abstinence if he does not. 
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II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual
request for an access authorization should be granted since I conclude that such
granting would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific findings that
I make in support of this determination are discussed below.

A.   Criteria H & J; Mental Condition, Use of Alcohol

The individual admittedly indulged in heavy consumption of alcohol while enlisted in
the military from 1989 to 1992.  Tr. at 83-84; DOE Exh. 6 (DOE Psychiatrist’s Report)
at 7-8.  While the individual reduced his consumption of alcohol after leaving the
military, he now acknowledges that his first marriage ended in divorce in 1996 in part
due to his habitual use of alcohol to excess.  Tr. at 88; DOE Exh. 11 (PSI I) at 25, 50-52.
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The individual’s continued use of alcohol following his divorce and during his present
marriage resulted in his arrest for DWI  in November 2000.  Tr. at 89; DOE Exh. 6 at
3.  The individual consumed alcohol during the nine-month probationary period
imposed by the court, in violation of his court order.  DOE Exh. 6 at 8.  The individual’s
continuing episodes of intoxication after that time led to his wife asking him to stop
drinking after an occurrence at Christmas 2004.  Tr. at 11-12. Based upon her
interview of the individual and his reported history of alcohol use, the DOE
Psychiatrist diagnosed the individual with Alcohol Dependence.  DOE Exh. 6 at 14.

On the basis of the foregoing, I find that DOE Security properly invoked Criteria H and
J in denying the individual’s request for a security clearance. In other DOE security
clearance proceedings, Hearing Officers have consistently found that a diagnosis
related to excessive alcohol use raises important security concerns. See, e.g., Personnel
Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (affirmed by OSA, 1996);
Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by
OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, aff’d, Personnel Security
Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995).  As observed in these cases,
an individual’s excessive use of alcohol might impair his judgment and reliability, and
his ability to control impulses.  These factors amplify the risk that the individual will
fail to safeguard classified matter or special nuclear material.  Id.  Accordingly, I will
turn to whether the individual has presented sufficient evidence of rehabilitation or
reformation to mitigate the security concerns of DOE Security.

B.  Mitigating Evidence

The individual stopped drinking in December 2004, giving him 13 months of sobriety
at the time of the hearing.  Tr. at 94, 105.  The individual’s sustained sobriety was
corroborated by the testimony of his wife and mother.  Tr. at 14-15, 53.  The individual
had been sober for four months when he was evaluated by the DOE Psychiatrist in
April 2005, and the individual did not believe that he had a drinking problem at that
time.  Tr. at 91, 110.  The individual therefore had not sought any form of alcohol
treatment.   However, upon receiving and reviewing the DOE Psychiatrist’s report in
August 2005, the individual recognized that perhaps he had been lying to himself, and
made the decision to seek treatment.  Tr. at 113.

In September 2005, the individual began attending AA meetings twice a week and also
attending group therapy sessions conducted at his local Veterans Administration (VA).
Tr. at 30, 96.  Each week, the individual attends an AA meeting on Monday, his VA
meetings on Tuesday and Wednesday, and then another AA meeting on either
Thursday or Friday.  Tr. at 105; Ind. Exh. 1 (record of AA attendance).  Under this
regimen, the individual had four months of treatment at the time of the hearing.
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2/ The individual confirmed that he also now believes that his heavy drinking while in the
military was his inability to cope with the suicide of his father.  Tr. at 83-84.  According to
the individual, his father did not agree with his decision to drop out of college, get married
and join the military, after his girlfriend had become pregnant.  The individual testified that
“I married a woman that he didn’t approve of, and we all didn’t get along . . . I chose my first
wife over him.”  Tr. at 85.  The individual’s mother testified that the suicide of the
individual’s father “was very shocking to him . . . affected him mentally . . . [the individual]
blamed himself for his dad’s death.”  Tr. at 49.

The individual’s AA sponsor and VA counselor testified at the hearing.  The
individual’s AA sponsor described the individual as an open and active participant in
his AA meetings.  Tr. at 38.  The individual’s VA counselor similarly described the
individual as an active support group participant, who is committed to doing “the right
thing” by maintaining his sobriety.  Tr. at 129.  The VA program is a rotational 26-
week class involving group therapy and some one-on-one counseling.  Tr. at 123.  At
the time of the hearing, the individual had completed 20 of the 26 classes in his
rotation.  Tr. at 96, 138.  The VA counselor expressed his belief that the individual’s
heavy drinking while in the military was the result of the individual’s traumatic
experience when his father committed suicide,2/ and the individual’s denial about that
event.  Tr. at 120-21.  The VA counselor opined, however, that the individual is now
over his denial and has “real high chances” of maintaining his sobriety.  Tr. at 131.

I found the individual to be forthright and convincing in stating his intention to remain
abstinent from alcohol.  Tr. at 105, 109.  The individual’s wife and mother testified that
they have seen positive changes in the individual, that the individual has expressed
to them his commitment to maintaining his sobriety and that they are firmly
supportive of him.  Tr. at 18-20, 56-57.  Finally, the individual’s supervisor testified
that the individual is a good and reliable worker, and that he has a reputation for
honesty and trustworthiness among his co-workers.  Tr. at 75-76.

The DOE Psychiatrist listened carefully to all of the testimony presented at the
hearing.  In her report, the DOE Psychiatrist recommended a year of AA, or a six-
month treatment program, with two years of sobriety as adequate evidence of
rehabilitation from the Alcohol Dependence she diagnosed with regard to the
individual.  See DOE Exh. 6 at 14-15; Tr. at 146-47.  Based upon the evidence and
testimony adduced at the hearing, however, the DOE Psychiatrist modified this
standard, stating that: “I think that he deserves the benefit of the doubt.  He has a
good support system, which is rare.  And he seemed to have a genuine intent of
continuing this for his own sake.  So I think that his risk for relapse at this time is low
in the immediate future.  So I’ll be comfortable in waiving the time requirement.”  Tr.
at 151.  The DOE Psychiatrist then confirmed her opinion that the individual has
achieved adequate evidence of rehabilitation having achieved13 months of sobriety and
four months of AA and VA treatment at the time of the hearing.  Tr. at 152.  Based
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upon the record of this case, and the present opinion of the DOE Psychiatrist, I am
persuaded that the individual has adequately mitigated the concerns of DOE Security
regarding his past use of alcohol and related diagnosis of Alcohol Dependence.

III.  Conclusion

I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(h) and (j) in denying the
individual’s request for an access authorization.  However, for the reasons set forth in
this Decision, I have determined that the individual has adequately mitigated the
associated security concerns.  I therefore find that the individual should be granted an
access authorization since I conclude that such approval would not endanger the
common defense and security and would be consistent with the national interest.  The
Manager of the DOE Operations Office or the Office of Security may seek review of this
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: March 9, 2006
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 9, 2005 
 
Case Number:   TSO-0306 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations set 
forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.”1 A local DOE Security Office 
(LSO) suspended the individual’s access authorization pursuant to the provisions of Part 710. In this 
Decision I will consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, after 
carefully considering the record before me in light of the relevant regulations, I have determined that 
the individual’s access authorization should not be restored at this time. 
 
I. Background 
 
The individual is employed by a DOE contractor in a position that requires her to maintain a DOE 
security clearance. In June 2004, the police arrested the individual and charged her with “Driving 
Under the Influence of Intoxicants.” After the individual reported her arrest to the DOE, the DOE 
conducted a Personnel Security Interview with the individual in November 2004 to obtain information 
regarding the circumstances surrounding the arrest and the extent of the individual’s alcohol use. After 
the PSI, the DOE referred the individual to a board-certified psychiatrist (DOE consultant-psychiatrist) 
for an agency-sponsored mental evaluation. The DOE consultant-psychiatrist examined the individual 
in March 2005, and memorialized his findings in a report (Psychiatric Report or Exhibit 12). In the 
Psychiatric Report, the DOE consultant-psychiatrist opined that the individual suffers from alcohol 
abuse, a mental illness which, in the DOE consultant-psychiatrist’s opinion, has caused significant 
defects in the individual’s judgment and reliability in the past and is likely to do so in the future. At the 
time of the psychiatric evaluation, the DOE consultant-psychiatrist did not believe that  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such authorization will 
be referred to variously in this Decision as access authorization or security clearance. 
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the individual had shown adequate evidence of rehabilitation or reformation from her alcohol abuse. 
 
In August 2005, the LSO initiated formal administrative review proceedings. The LSO first informed 
the individual that her access authorization had been suspended pending the resolution of certain 
derogatory information that created substantial doubt regarding her continued eligibility to hold a 
security clearance.  In a Notification Letter that it sent to the individual, the LSO described this 
derogatory information and explained how that information fell within the purview of four potentially 
disqualifying criteria. The relevant criteria are set forth in the security regulations at 10 C.F.R. § 710.8, 
subsections f, h, j and l (Criteria F, J, H and L respectively).2  
 
Upon her receipt of the Notification Letter, the individual exercised her right under the Part 710 
regulations and requested an administrative review hearing. On November 16, 2005, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case.  I 
subsequently convened a hearing in the case in accordance with the Part 710 regulations. 
 
At the hearing, seven witnesses testified. The LSO called two witnesses and the individual presented 
her own testimony and that of four witnesses.  In addition to the testimonial evidence, the LSO 
submitted 27 exhibits into the record; the individual tendered one exhibit. On March 28, 2006, I 
received the hearing transcript at which time I closed the record in the case. 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable  

                                                 
2  Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National Security Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in response to official inquiry on a 
matter that is relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted 
pursuant to § 710.20 through § 710.30.” 10 C.F.R. § 710.8(f). Criterion H concerns information that a person has “[a]n 
illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or 
may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a 
person has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8 (j). Criterion L relates, in 
relevant part, to information that a person has “engaged in any unusual conduct or is subject to any circumstances which 
tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or undue duress which may cause the individual to act 
contrary to the best interests of  national security . . . ” 10 C.F.R. § 710.8 (l).    
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doubt. Rather, the standard in this proceeding places the burden on the individual because it is 
designed to protect national security interests.  This is not an easy burden for the individual to sustain. 
The regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the 
national interest” standard for granting security clearances indicates “that security determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that restoring his 
access authorization “will not endanger the common defense and security and will be clearly consistent 
with the national interest.” 10 C.F.R. § 710.27(d).  The individual is afforded a full opportunity to 
present evidence supporting his eligibility for an access authorization.  The Part 710 regulations are 
drafted so as to permit the introduction of a very broad range of evidence at personnel security 
hearings.  Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all the 
relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a person’s 
access authorization will not endanger the common defense and security and is clearly consistent with 
the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to resolve any doubt as to 
a person’s access authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites four potentially disqualifying criteria as bases for suspending the 
individual’s security clearance, i.e., Criteria F, H, J and L.  
 
With respect to Criterion F, the LSO questions the individual’s candor because she: (1) failed to reveal 
three alcohol-related incidents during her 2004 PSI, (2) omitted three alcohol-related incidents from a 
Questionnaire for National Security Positions (QNSP) that she completed on March 25, 1999 and (3) 
provided information to the DOE consultant-psychiatrist regarding the circumstances of her July 1997 
citation for “Driving on a Revoked License” that differed from the information that she had provided 
to the police officer at the time of her citation.  From a security standpoint, false statements made by an 
individual in the course of an official inquiry regarding a determination of eligibility for DOE access 
authorization raise serious issues of honesty, reliability, and trustworthiness. The DOE security 
program is based on trust, and when a security clearance holder breaches that trust, it is difficult to 
determine to what extent the individual can be trusted again in the future.  See e.g., Personnel Security 
Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995) (affirmed by OSA, 1995); 
Personnel  
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Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 
(2000) (terminated by OSA, 2000).  In addition, a person’s deliberate falsification raises a security 
concern that he or she might be susceptible to coercion, pressure, exploitation, or duress arising from 
the fear that others might learn of the information being concealed. See Personnel Security Hearing 
(Case No. VSO-0289), 27 DOE ¶ 82,823 (1999), aff’d, 27 DOE ¶ 83,025 (2000) (affirmed by OSA, 
2000).  
 
Regarding the Criterion H allegations at issue, they are based solely on the opinion of the DOE 
consultant-psychiatrist that the individual suffers from alcohol abuse, a mental illness which, according 
to the DOE consultant-psychiatrist causes, or may cause, a significant defect in the individual’s 
judgment or reliability.  From a security perspective, a mental illness or condition may cause a 
significant defect in a person’s psychological, social and occupational functioning and could raise 
questions about the person’s judgment, reliability and stability. See generally, Appendix B to Subpart 
A of 10 C.F.R. Part 710, Guideline I, ¶ 27.  
 
As for Criterion J, the LSO relates the following information. First, a DOE consultant-psychiatrist 
diagnosed the individual as suffering from alcohol abuse in 2005. Second, the individual has had five 
alcohol-related incidents in a 12-year period, one in 1993, one in 1996, two in 1997 and one in 2004. 
The information set forth above clearly raises questions about the individual’s alcohol use.  Excessive 
alcohol consumption is a security concern because the behavior can lead to the exercise of 
questionable judgment, unreliability, and a failure to control impulses, and can increase the risk that 
classified information may be unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 
710, Guideline G, ¶ 21. 
 
Lastly, the LSO cites Criterion L as a security concern based on information that it gleaned from a 
background investigation of the individual.  Specifically, the LSO states that the individual was 
suspended for one year from high school in 1994 after being involved in her second physical 
altercation at school. In addition, the LSO relates that the individual was also issued a citation in 1994 
for smoking marijuana during her lunch at high school.  Finally, the LSO asserts that the individual 
was suspended for three days without pay from her place of employment in 1997 for slow work 
performance, absenteeism, tardiness, and not following the proper chain of supervision. 
 
IV. Findings of Fact  
 
Most of the facts in this case are uncontested. Where there are discrepancies in the record, I will note 
them as appropriate. 
 
The individual started consuming alcohol at age 15. Ex. 12 at 15.  According to the record, she got 
intoxicated every weekend while in high school, drinking as much as 80 ounces of beer in two hours. 
Id. The individual was described at the hearing by her mother as a “rebel” during her high school 
years. Tr. at 89. In 1994, while in high school the individual received a citation from a narcotics agent 
for smoking marijuana during lunch. Response to Notification Letter dated November 9, 2005 at 2.  
The individual was  
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suspended from high school for a one year period after her second physical altercation in school.  Id.    
 
Between 1993 and 2004, the individual had five encounters with law enforcement officials that relate 
directly or indirectly to either her consumption of alcohol as an adult or her proximity to that substance 
as a minor. The individual’s first alcohol-related incident occurred in 1993 when the police charged her 
at age 16 with having an “Open Container and Minor in Possession.”3    
 
The individual’s second alcohol-related incident occurred in 1996 when the police charged the 
individual with presenting false evidence of age and being a minor in a liquor establishment. Ex. 12 at 
12. According to the record, the individual pleaded guilty to these charges. Id. 
 
In 1997, the policed arrested the individual and charged her with Driving While Intoxicated (DWI) and 
other traffic violations. Ex. 27 at 42. According to the arrest record, a police officer observed the 
individual’s vehicle make a left turn on a red light on the evening of February 2, 1997.4 Id.  After 
initiating the traffic stop, the officer smelled an odor of alcohol and observed the individual’s blood-
shot eyes and slurred speech. Id. The police officer administered a field sobriety test to the individual 
which she failed. Ex. 26 at 11. The individual was also given a Breath Alcohol Content (BAC) test 
which yielded test results of .09 and .08.  Ex. 27 at 42. The individual’s license was immediately 
revoked and she was charged with DWI and running a red light. Id. The individual pleaded guilty to 
the DWI, paid a fine and attended six mandatory DWI classes. Ex. 26 at 13. By her own report, the 
individual abstained from alcohol for a period of 18 months following her 1997 DWI. Ex. 12 at 16. 
 
The fourth incident that the LSO deems to be “alcohol-related” relates to the 1997 DWI. Six months 
after her license had been revoked for the 1997 DWI, the individual was arrested and charged with 
“Driving on a Revoked License and No Insurance.”  
 
The individual’s fifth alcohol-related incident occurred on June 30, 2004 when she was arrested and 
charged with Driving While Under the Influence of Intoxicants.  According to the record, the 
individual’s BAC test on the day in question registered .12 and .13.  
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in this 
case and the testimony of the witnesses presented at the hearing. In resolving the question of the 
individual’s eligibility for access authorization, I have been  

                                                 
3   The individual claims that she received the citation because she was the driver of a vehicle that had  beer in it. Ex. 26 at 
18.  The individual denies that she consumed any alcohol at the time she received the citation. Id. 
 
4   The individual denies that she ran a red light on the night in question. Ex. 24 at 18, Ex. 26 at 10. 
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guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).5 After due deliberation, I have 
determined that the individual’s access authorization should not be restored at this time.  I cannot find 
that such restoration would not endanger the common defense and security and would be clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in 
support of this decision are discussed below. 
 
A.         Criterion F 
 
According to the LSO, the individual provided false or misleading information regarding her past 
alcohol-related legal incidents in three separate venues: during the 2004 PSI, during the 2005 
psychiatric examination and on her 1999 QNSP.  
 
During the 2004 PSI, the Personnel Security Specialist asked the individual if she had been involved in 
any other alcohol-related incidents besides the 1997 DWI arrest and the 2004 “Driving While Under 
the Influence of Intoxicants” arrest. Ex. 24 at 20.  The individual responded negatively. Id. When 
asked at the hearing why she had failed to reveal her two alcohol-related charges as a minor and her 
1997 Driving on a Revoked License charge, the individual responded, “I guess I was so torn up about 
it, I probably just didn’t think of it.” Transcript of Hearing (Tr.) at 107. It was my impression from 
observing the demeanor of the individual and listening to her testimony at the hearing that the 
individual’s failure to disclose fully her alcohol-related offenses during the 2004 PSI was inadvertent, 
not deliberate. I also determined from a common sense standpoint that it was understandable that the 
individual did not consider the “Driving on a Revoked License” charge to be an alcohol-related 
incident. Even though the individual’s driver’s license was revoked as a consequence of her 1997 
DWI, the “Driving on a Revoked License” charge could properly be characterized solely as a traffic 
offense as opposed to an alcohol-related offense.  
 
As for the alleged contradictory statements that the individual made to the police officer in 1997 and to 
the DOE consultant-psychiatrist in 1995 about the reason why she was driving on a revoked license, I 
make the following findings. According to the arrest record in 1997, the individual told the police 
officer that she could only drive to and from work on her “restricted” license but was driving to her 
insurance company to pay her insurance. Ex. 27 at 43.  The individual told the DOE consultant-
psychiatrist that she was driving on a limited license on the day in question because she needed to cash 
a check at the credit union. Ex. 12 at 13.  At the hearing, the DOE consultant-psychiatrist testified that 
he did not make an issue about the subject discrepancy but rather was concerned that the individual 
had exceeded the scope of her court-restricted driving privileges by driving somewhere other than to 
and from work. Tr. at 55. I agree with the DOE consultant- 

                                                 
5   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances surrounding the 
conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and maturity at the time 
of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion, exploitation, or duress, the 
likelihood of continuation or recurrence, and other relevant and material factors. 
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psychiatrist’s assessment that the relevant issue here is not the discrepant information but the 
individual’s failure to abide by the terms of her restricted driver’s license. After carefully reviewing all 
the evidence, I find that the minor discrepancy between what the individual told the police officer in 
1997 and what she told the DOE consultant-psychiatrist in 2005 does not rise to the level of a 
“significant” information for purposes of 10 C.F.R. § 710.8(f).  In my opinion, the individual’s actions 
in exceeding the scope of her driving privileges in contradiction of a court order is more appropriately 
considered under 10 C.F.R. § 710.8(l).  However, the LSO did not include this allegation in its 
Criterion L charges in the Notification Letter.  For this reason, the matter is not properly before me and 
I can make no findings on it under Criterion L. 
 
As for the individual’s omission on her 1999 QNSP of the 1993 charge of “Open Container and Minor 
in Possession” charge, her 1996 “Minor in a Liquor Establishment” charge, and her 1997 “Driving on a 
Revoked License” charge, the individual testified that “she did not think” of the other three charges at 
time she filled out the QNSP. Tr. at 107.  She added that she “wasn’t trying to hide anything” from the 
DOE.  Id.  After carefully considering the individual’s testimony and evaluating her demeanor at the 
hearing, I find that the individual’s omissions of the 1993 and 1996 charges were oversights on her part 
and that her omission of the 1997 “Driving on a Revoked License” was attributable to a 
misunderstanding on her part that this incident could properly be characterized as “alcohol-related.”   
 
Based on all the foregoing, I find that the individual has brought forward convincing testimonial 
evidence to mitigate the Criterion F charges at issue. 
 
B.        Criteria H and J 

 
The individual disagrees with the DOE consultant-psychiatrist’s diagnosis in this case and disputes that 
she currently has, or ever had, a problem with alcohol. Tr. at 102. The overwhelming weight of 
evidence in the case, however, supports a finding that the individual suffers from alcohol abuse and 
that this mental illness has caused a significant defect in the individual’s judgment or reliability in the 
past and will likely do so in the future if the illness is left untreated.  
 
The DOE consultant-psychiatrist clearly articulated in his Psychiatric Report and testified convincingly 
at the hearing why the individual suffers from alcohol abuse. Ex. 12, Tr. at 54-75. In addition, the 
individual’s own expert, a highly credentialed psychiatrist testified that the individual suffers from 
alcohol abuse. Tr. at 28-43. In view of the psychiatric consensus regarding the alcohol diagnosis in this 
case, the pivotal question at issue is whether the individual has presented convincing evidence that she 
is adequately reformed or rehabilitated from her alcohol abuse. 
 

1. The Individual’s Testimony  
 

At the hearing, the individual testified that she stopped consuming alcohol in December 2004. Id. at 
95. The individual also testified that she does not currently attend Alcoholics  
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Anonymous (AA), although she claims that she went to AA for almost one year at the advice of her 
attorney in the 2004 DWI case. Id. at 95, 115. She explained that her attorney thought it would be good 
for her court appearance if she got some signatures from AA meetings. Id. at 115. The individual 
admitted at the hearing that she never progressed through any of the AA steps.  Id. at 118. She testified 
that she “didn’t feel that she got anything out of AA.” Id.  She also attended one week of court-ordered 
DWI school after her 1997 DWI but she could not recall at the hearing what, if anything, she learned 
from that experience. Id. at 122. 
 
According to the individual, she does not keep alcohol in her house. Id. at 114.  She testified that she 
does not intend to drink again. Id. at 118. She did admit, however, that she has a second job as a 
bartender but claims that she is not tempted to drink because of her second job. Id. at 114. 
 

2. The Mother’s Testimony 
 
The individual’s mother testified at the hearing on her daughter’s behalf.  The mother related that she 
sees her daughter every day even though they no longer live together. Id. at 88, 90. She corroborated 
that the individual does not have alcohol in her house. Id. at 90.  
 

3. The DOE Consultant-Psychiatrist’s Testimony 
 
The DOE consultant-psychiatrist listened to the testimony of the individual and all the other witnesses 
before he testified for a second time to address the issue of rehabilitation and reformation in this case. 
The DOE consultant-psychiatrist first reviewed the recommendations that he made in his Psychiatric 
Report about what he considered to constitute adequate evidence of rehabilitation in this case.  The 
evidence needed is the following: 
 

(1) Documented evidence of attendance at AA with a sponsor and working on the 12 steps at least 
once a week for a minimum of 100 hours over at least two years and abstinence from alcohol 
and all non-prescribed controlled substances for a minimum of two years, or 

(2)  Satisfactory completion of a professionally run alcohol treatment program, either inpatient or 
outpatient, including aftercare, for a minimum of six months and abstinence from alcohol and 
all non-prescribed controlled substances for a minimum of two years. 

 
As adequate evidence of reformation, the DOE consultant-psychiatrist reviewed the two options that he 
posited in his Psychiatric Report: 
 

(1) Two years of abstinence from alcohol and all non-prescribed controlled substances if the 
individual goes through one of the two rehabilitation programs set forth above, or 
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(2)  Five years of abstinence from alcohol and all non-prescribed controlled substances if the 

individual does not go through one of the two rehabilitation programs set forth above. 
 
Ex. 12 at 31-32. 
 
The DOE consultant-psychiatrist concluded his testimony by stating that the individual’s 14 months of 
sobriety as of the date of the hearing shows resolve on her part but is far short of the time needed 
before he could consider her reformed or rehabilitated from her alcohol abuse. 
 

4. The Testimony of the Individual’s Psychiatrist 
 
At the hearing, the individual’s psychiatrist testified that the individual did not ask her for an opinion 
regarding appropriate treatment. Had she done so, testified the psychiatrist, she would have 
recommended that the individual seek counseling for substance issues and consider attending AA. Tr. 
at 43.  6  
 

5. Hearing Officer Evaluation of Evidence  
 

Based on the record before me, I find that (1) there is little evidence of rehabilitation in this case and 
(2) the individual’s 14 months of sobriety alone is not sufficient for me to find that she is reformed 
from her alcohol abuse.  
 
As an initial matter, the individual does not acknowledge that she has any problem with alcohol. Her 
denial in this regard is, in my opinion, a major impediment to any rehabilitation or reformation in this 
case.  With regard to rehabilitation, it is clear that the individual has not embraced any rehabilitation 
program in a meaningful way. From the record, it appears that the individual’s attendance at AA was 
motivated only by her desire to obtain signatures to place her in a more favorable light in the eyes of 
the court overseeing the penalty phase of her 2004 DWI conviction. Moreover, the individual admitted 
under oath that she never worked any of the AA steps and did not get “anything out of AA.”  With 
regard to the individual’s attendance at DWI school in 1997, I note that her attendance was compulsory 
and that, by her own account, she does not recall what she learned. 
 
On the issue of reformation, it is positive that the individual has refrained from consuming alcohol for 
14 months and has no alcohol in her house. Weighed against these positive factors are the following 
negative ones.  First, the individual has a part-time job serving beer at a sports arena.  As the DOE 
consultant-psychiatrist pointed out at the hearing, this bartending job is not a “good thing” for someone 
who suffers from alcohol  

                                                 
6   In Exhibit A entitled “Psychiatric Diagnostic Interview Examination” the individual’s psychiatrist stated that there was 
no need for treatment as of November 11, 2005. Ex. A.  The psychiatrist’s testimony suggests that she did not recommend 
any treatment at the time because she was only doing a diagnostic interview. 
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abuse because the job places the individual in close contact with a substance that she needs to avoid. 
Id. at 69. Moreover, she would be in circumstances where others are consuming alcohol freely. 
Second, the individual previously abstained from alcohol for a period of 18 months following her 1997 
DWI yet resumed drinking. Ex. 12 at 16. When asked at the hearing why she resumed drinking at that 
point, she responded, “I don’t know.” Tr. at 121. The fact that the individual resumed drinking after a 
period of 18 months sobriety is support for the DOE consultant-psychiatrist’s view that the individual 
needs five years of sobriety if she elects not to participate in a program such as AA or counseling that 
offers structure, discipline and accountability.  
 
In the end, after carefully weighing all the factors described above, I find that not enough time has 
elapsed for me to find reformation in this case.  Assuming that the individual remains abstinent, she 
will need to do so until December 25, 2009, according to the DOE consultant-psychiatrist, before I 
could conclude that she had achieved reformation.  For this reason, I find that the individual has not 
brought forth sufficient evidence to mitigate the security concerns predicated on Criteria H and J in this 
case. 
 
C.          Criterion L 
 
The LSO questions the individual’s honesty, trustworthiness and reliability because of two incidents 
that occurred in 1994 when she was in high school and some employment related issues that occurred 
in 1997.   
 
Several factors mitigate the adverse inference arising from the two incidents that occurred in 1994.  
First, the individual was an immature adolescent in 1994.  By her mother’s account, the individual was 
a “rebel” in high school. The evidence in the case supports a finding that the individual has 
transformed into a responsible adult. The individual’s former supervisor, her Chief Union Steward, and 
her mother all testified to her good character. Second, the incidents at issue occurred more 12 years 
ago and since that time there is no evidence that the individual has used marijuana or been involved in 
physical altercations. In the end, there is no evidence to suggest that the 1994 incidents are likely to 
recur.   
 
With regard to the December 31, 1997 suspension from work for three days, I note the following. The 
background investigation contains information from the individual’s personnel file regarding the 
individual’s absenteeism, tardiness, slow work performance and failure to follow the proper chain of 
supervision that led to her being counseled and eventually suspended. Ex. 27 at 28, 37-38. According 
to the Counseling Report dated December 31, 1997 regarding the three day suspension, the individual 
did not want to sign the report. Id. at 38. At the hearing, the individual testified that she was never 
suspended from her job in 1997 and never disciplined in any way. Tr. at 118-123. The individual’s 
refusal to acknowledge this incident is a serious concern in my view.  If the individual truly believed 
that the information in the background investigation file was in error, it was her burden to present 
evidence on this point. The individual was represented by Counsel at the hearing and Counsel had 
ample opportunity to address the relevant issues before the hearing. 
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The individual’s failure to take responsibility for the 1997 employment-related incident, or produce 
documentary or testimonial evidence to refute adverse inferences arising from the 1997 employment-
related incident outweighs, in my opinion, the following positive or neutral factors in this case: (1) the 
alleged suspension at issue occurred eight years ago, (2) the individual’s supervisor for the period 2004 
to 2005 testified that the individual did not report late “very often,” was not the subject of any 
disciplinary action for that year, and was a good worker, and (3) the Chief Union Steward testified that 
he had no knowledge of any tardiness or absenteeism on the individual’s part.  I am according 
considerable weight to the individual’s failure to refute the 1997 employment-related incident in light 
of her insistence that the incident did not occur because the matter goes to the heart of Criterion L, i.e, 
the individual’s honesty, reliability and trustworthiness. Assuming that the incident did occur as 
reported and documented in the OPM investigation file, I would then find that the individual testified 
falsely under oath at the hearing. 
 
In the end, while it is my common sense judgment that the individual has mitigated the Criterion L 
charges relating to the two incidents in 1994, I find that the individual has failed to mitigate the 
Criterion L concerns regarding the 1997 employment-related incident at issue in the Notification 
Letter. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the possession 
of the DOE that raises serious security concerns under Criteria F, J, H and L.   After considering all the 
relevant information, favorable and unfavorable, in a comprehensive common-sense manner, including 
weighing all the testimony and other evidence presented at the hearing, I have found that the individual 
has brought forth sufficient evidence to mitigate the Criterion F allegations and some of the Criterion L 
allegations. I find, however, that the individual has not brought forth sufficient evidence to mitigate the 
security concerns associated with Criterion J, Criterion H, and one allegation under Criterion L.  I 
therefore cannot find that restoring the individual’s access authorization would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The parties may seek 
review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 10, 2006 
 



*  The original of this document contains information which is subject to withholding 
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Case Name:  Personnel Security Hearing 
 
Date of Filing:  March 24, 2005 
 
Case Number:  TSO-0307 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an 
access authorization (also called a security clearance).  A Department of Energy (DOE) 
Operations Office determined that information in its possession created substantial doubt 
about the individual’s eligibility for an access authorization under the DOE regulations 
set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.”  This decision 
considers whether, on the basis of the evidence and testimony presented in this 
proceeding, the individual’s access authorization should be granted.  As set forth in this 
decision, I have determined that the individual’s access authorization should not be 
granted at this time.   
 

I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are 
employed by or are applicants for employment with DOE, contractors, agents, DOE 
access permittees, and other persons designated by the Secretary of Energy for access to 
classified matter or special nuclear material.  Part 710 generally provides that “[t]he 
decision as to access authorization is a comprehensive, common-sense judgment, made 
after consideration of all relevant information, favorable and unfavorable, as to whether 
the granting or continuation of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a). 
 
In 1985, DOE granted the individual an access authorization which he held during a ten-
week student internship at a DOE facility.  Eighteen years later, in 2003, the individual 
was hired once again at a DOE facility, and his employer sought to reinstate his access 
authorization.  In the course of processing the request for reinstatement, the local DOE 
security office (DOE Security) uncovered derogatory information that it was unable to 
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resolve through a Personnel Security Interview (PSI).  Consequently, it initiated formal 
administrative review proceedings.  In a Notification Letter issued to the individual on 
September 9, 2005, DOE Security stated that it was unable to reinstate the individual’s 
access authorization pending the resolution of certain derogatory information that falls 
within the purview of three potential disqualifying criteria, Criteria F, K and L.1   
 
After receiving the Notification Letter, the individual exercised his right under Part 710 
to request a hearing in this matter.  10 C.F.R. § 710.21(b).  On November 16, 2005, the 
Director of the Office of Hearings and Appeals appointed me the hearing officer in this 
case.  After conferring with the individual and the appointed DOE Counsel, 10 C.F.R. 
§ 710.24, I established a hearing date.  At the hearing, the individual testified on his own 
behalf, and called as witnesses his wife, four friends and co-workers, and a drug and 
alcohol counselor.  The transcript taken at the hearing will be hereinafter cited as “Tr.”  
Various documents that were submitted by the DOE Counsel will be cited in this decision 
by their descriptions. 
 

II.  Standard of Review 
 

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the 
agency and the individual, and to render a decision based on that evidence.  See 10 C.F.R. 
§ 710.27(a).  Part 710 generally provides that “[t]he decision as to access authorization is 
a comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of 
access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest.  Any doubt as to the individual’s access 
authorization eligibility shall be resolved in favor of national security.”  10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this decision:  the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct; the 
individual’s age and maturity at the time of the conduct; the voluntariness of the  
individual’s participation; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; 
and other relevant factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).  The discussion below 

                                                 
1   Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a 
personnel qualifications statement, a personnel security interview, written or oral statements made in 
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization or proceedings conducted pursuant to § 710.20 through 710.31.”  10 C.F.R. § 710.8(f).  
Criterion K relates to information that a person “possessed, used, or experimented with a drug or other 
substance listed in the Schedule of Controlled Substances established pursuant to section 202 of the 
Controlled Substances act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) 
except as prescribed or administered by a physician licensed to dispense drugs in the practice of medicine, 
or as otherwise authorized by Federal law.” Criterion L relates, in relevant part, to information that a person 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual 
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary 
to the best interests of the national security. . . .”  10 C.F.R. § 710.8(l). 
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reflects my application of these factors to the testimony and evidence presented by both 
sides in this case.  

III.  Findings of Fact 
 

This case involves the individual’s use of illegal drugs, with varying frequency, 
throughout much of his adult life.  This case also involves the individual’s intentional 
denial of his illegal drug use on DOE Security questionnaires.  The facts in this case are 
essentially uncontroverted. 
 
The individual completed three questionnaires for DOE access authorization:  a 
Personnel Security Questionnaire (PSQ) in 1985, a Questionnaire for National Security 
Positions (QNSP) in 2000, and a QNSP in 2003.  Each of these forms contained a 
question requiring the applicant to state whether he had used illegal drugs, and on each 
form, the individual responded that he had not.  See 1985 PSQ, Question 11 (“Are you 
now, or have you ever been, a user of a narcotic, hallucinogen, stimulant, depressant, or 
cannabis (to include marijuana and/or hashish), except as prescribed by a licensed 
physician?”); 2000 and 2003 QNSPs, Question 24a (“Since the age of 16 or for the last 7 
years, whichever is shorter, have you illegally used any controlled substance, for 
example, marijuana, cocaine, crack cocaine, hashish, narcotics (opium, morphine, 
codeine, heroin, etc.), amphetamines, depressants (barbiturates, methaqualone, 
tranquilizers, etc.), hallucinogenics (LSD, PCP, etc.), or prescription drugs?”).  Before 
completing each of the 2000 and 2003 QNSPs, the individual had signed (1) a Security 
Acknowledgment form instructing him that using illegal drugs could result in loss of 
access authorization, and (2) a certification that he had read and understood a letter 
containing DOE’s policy on falsification, which included potential criminal prosecution 
for providing false information as well as possible denial of a request for access 
authorization.    
 
The individual first acknowledged his use of illegal drugs during a routine background 
investigation that was conducted in response to his 2003 request for reinstatement of his 
access authorization.  During an interview conducted in October 2004 by a background 
investigator for the Office of Personnel Management (OPM), the individual admitted that 
he had used illegal drugs, starting in high school and ending in February 2002.  At a DOE 
personnel security interview in 2005 (the 2005 PSI), the individual gave the interviewer a 
detailed history of his use of illegal drugs.  He stated that he began smoking marijuana in 
high school, as often as several times a week.  He also experimented a few times each 
with cocaine, mushrooms and LSD in high school, but never used any of them beyond 
high school.  In college, he used marijuana intermittently, sometimes as often as once or 
twice a week.  After college, the individual’s use of marijuana tapered off to no more 
than once every few months.  During graduate school, his frequency of use increased 
again to several times a month, though again on an intermittent basis.  After graduate 
school, the individual married, and thereafter smoked marijuana infrequently and by 
himself, away from his wife and children, in the garage or shed.  In March or April 2003 
he stopped all use of marijuana, without the benefit of therapy or counseling.   
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The individual also acknowledged at his 2005 PSI that he had deliberately denied any 
illegal drug use from 1985 through the date of the interview.   He expressed regret for 
having withheld pertinent information, and offered as explanation for his actions his fear 
that his drug use would negatively influence DOE’s decision regarding his access 
authorization. 
 

IV.  Analysis 
 

I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing.  After 
due deliberation, I have determined that the individual’s access authorization should not 
be granted.  I cannot find that such a grant would not endanger the common defense and 
security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  
The specific findings I make in support of this decision are discussed below.2 
 
A.  Criterion F 
 
1.  The Allegations and Associated Security Concerns 
 
With respect to Criterion F, DOE Security alleges in its Notification Letter that the 
individual deliberately omitted his illegal drug use on three security forms he submitted 
over an 18-year period, most recently in 2003.  The individual has admitted that he 
intentionally omitted this information.  I find that the individual’s failure to provide full, 
frank and truthful responses on these questionnaires raises questions about his reliability, 
trustworthiness and ability to protect classified information.  See Guideline E (15) of the 
Adjudicative Guidelines.  For this reason, I find that DOE Security properly invoked 
Criterion F as a basis for not granting the individual an access authorization. 
 
2.  Mitigating Evidence Regarding Criterion F Allegations 
 
At the hearing, the individual stated that he denied using illegal drugs on the 1985 and 
2000 questionnaires because he was embarrassed and ashamed of his actions and feared 
that he would not get the position he sought if he had told the truth.  Tr. at 16, 23.  As for 
his lying on the 2003 questionnaire, he explained that he knew he did not need an access 
authorization to hold the position he sought; nevertheless, he was embarrassed and 
ashamed of using marijuana.  Tr. at 30.  Both he and his wife testified that it was easier 
for him to admit his marijuana use in 2004 than in earlier years, because he did not need 
access authorization.3  Tr. at 34, 93-93.  In his favor, he admitted his marijuana use to the 
OPM investigator in 2004 voluntarily, and he claimed at the hearing that DOE Security 

                                                 
2   In its Notification Letter, DOE Security does not specify the derogatory information that supports its 
Criterion L concerns.  The only concerns expressed in that letter stem from the individual’s use of 
marijuana and his deliberate omissions of his illegal drug use on the DOE security forms.  For this reason, I 
find that any Criterion L concerns are subsumed in the Criteria F and K concerns and need not be addressed 
separately in this decision. 
   
3   The individual’s employer seeks access authorization for him because it would permit him to work on 
certain projects from which he was currently excluded, but it is not a job requirement.   
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would never have learned of his drug use if he had not come forward on his own with the 
information.  Tr. at 32.  He also admitted that it was bad judgment to provide false 
information to DOE Security.  Transcript of 2005 PSI at 50; Tr. at 54.  He further 
testified that it was stressful to maintain his secret regarding marijuana use.  Tr. at 34.  
Finally, there is no evidence in the record that the individual has engaged in any other 
forms of misrepresentation to DOE Security, or in any misrepresentation of his former 
illegal drug use since he came forward with the truth in 2004.   
 
3.  Hearing Officer Evaluation of Criterion F Evidence 

Cases involving verified falsifications are difficult to resolve because there is no 
definitive guidance as to what constitutes rehabilitation from lying. Therefore, Hearing 
Officers must look at the statements of an individual, the facts surrounding the 
falsification and the individual’s subsequent history in order to assess whether the 
individual has rehabilitated himself from the falsehood and whether granting or restoring 
the security clearance would pose a threat to national security.  Hearing Officers have 
generally taken the following factors into account in resolving matters of falsification and 
their bearing upon the eligibility of an individual to hold a security clearance: 

[W]hether the individual came forward voluntarily to renounce his 
falsifications appears to be a critical factor. Compare Personnel Security 
Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA 
Feb. 22, 1996) (voluntary disclosure by the individual), with Personnel 
Security Hearing, Case No. VSO-0327, 27 DOE ¶ 82,844, [affirmed, 
28 DOE ¶ 83,005 (2000), affirmed (OSA August 4, 2000)] (falsification 
discovered by DOE security). Another important consideration is the 
timing of the falsification: the length of time the falsehood was 
maintained, whether a pattern of falsification is evident, and the amount of 
time that has transpired since the individual’s admission. See Personnel 
Security Hearing, Case No. VSO-0327 (less than a year of truthfulness 
insufficient to overcome long history of misstating professional 
credentials). See also Personnel Security Hearing, Case No. VSO-0289, 
27 DOE ¶ 82,823 (1999), [affirmed, 27 DOE ¶ 83,025 (2000), affirmed 
(OSA May 18, 2000)] (19 months since last falsification not sufficient 
evidence of reformation from falsifying by denying drug use).  

Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 at 86,099 (2000), 
affirmed (OSA July 18, 2000); see also Personnel Security Hearing, Case No. VSO-
0466, 28 DOE ¶ 82,829 (2001), affirmed (OS April 3, 2002). After applying these factors 
to the present case, I have determined that the individual has not mitigated the concerns 
of DOE Security.  

The individual falsified his use of marijuana and other illegal drugs in response to 
questions DOE Security posed from 1985 through 2003.  This history presents a pattern 
of willful misrepresentation that spans at least 18 years.  The individual made a conscious 
decision to correct his error in 2004, and the evidence indicates that he has been truthful 
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in his dealings with DOE Security since that time.  By the time of the hearing, nearly a 
year and a half had transpired since he corrected his misrepresentations to the DOE 
Security.  After such a long pattern of withholding information from DOE Security, 
however, I cannot find that the relatively short duration of candor is sufficient to mitigate 
DOE Security’s concerns under Criterion F.   

Moreover, I remain troubled by the individual’s apparent motivation to correct his 
falsifications.  Although he came forward before he was confronted with the truth, he 
appears to have chosen his moment with great calculation, rather than out of a sudden 
realization that the success of the access authorization program depends on his being 
open and honest in his dealings with DOE Security.  Because the individual was alerted 
to the DOE’s lack of tolerance of falsification in Security Acknowledgment forms he 
signed in 2000 and 2003, he has been well aware for a number of years of DOE 
Security’s need for honest and reliable information. The evidence nevertheless tends to 
demonstrate that he made his disclosures at a time when he thought any adverse effect on 
his application for access authorization would be minimal.  Both he and his wife testified 
that there was less at stake in 2004 than earlier, because his position was not dependent 
on access authorization.   In 2004, he admitted to the OPM investigator that he had been 
using marijuana but had stopped in 2002, two years before.  In 2005, he admitted the 
same at the PSI, but stated that he had stopped in 2003, two years before.  At the hearing, 
when asked why he “came clean,” the individual replied, 
 

I came clean because I think eventually it might come out . . . especially if 
I needed higher and higher levels of clearance.  And then that would have 
been a more severe impact to my career and to my clearance than if I 
admit at this point.  It was only seeming to me to potentially get worse, 
even though I had a chance of getting away with it. 

 
Tr. at 34.   It is clearly to his credit that the individual did come forward and correct the 
false information he provided to DOE Security.  Nevertheless, the circumstances under 
which he did so do not inspire me with confidence that the individual is not withholding 
other critical information from DOE Security, waiting until another carefully calculated 
period of time passes, so that its disclosure will not have an adverse effect on his access 
authorization.  Applying comprehensive, common-sense judgment to the facts before me, 
I cannot find that the individual has mitigated DOE Security’s concerns under 
Criterion F.   
 
B.  Criterion K 
 
1.  The Allegations and Associated Security Concerns 
 
To support its concerns under Criterion K, DOE Security alleges in its Notification Letter 
that the individual used marijuana occasionally and experimented with cocaine, 
mushrooms, and LSD while in high school.  During the 2005 PSI, the individual revealed 
that he smoked marijuana intermittently while in college, some weeks as often as once or 
twice a week.  His marijuana use tapered off after college, but then increased to several 
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times a month, intermittently, while he was in graduate school.   Since his marriage in the 
early 1990s through 2003 (possibly 2002), he smoked marijuana occasionally, generally 
alone in his garage, away from his family.   
 
The security concerns surrounding the use of illegal drugs are twofold.  First, when an 
individual is under the influence of illegal drugs, his judgment may be impaired, which in 
turn might cause him not to properly safeguard classified materials.  Second, using illegal 
drugs is a violation of law and may indicate a willingness to disregard other laws and 
rules, including those pertaining to the safeguarding of classified materials.  See 
Guideline H (24) of the Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005, by the Assistant to the 
President for National Security Affairs, The White House (Adjudicative Guidelines).  In 
this case, I find that the individual’s long history of illegal drug use, followed by a 
relatively short period of abstinence, raises questions about his reliability, trustworthiness 
and willingness to comply with laws, rules and regulations.  For this reason, I find that 
DOE Security properly invoked Criterion K as a basis for not granting the individual an 
access authorization. 
 
2.  Mitigating Evidence Regarding Criterion K Allegations 
 
At the 2005 PSI, the individual told DOE Security that he refrained from using any illegal 
drugs during the three months he held an access authorization in 1985.  Transcript of 
2005 PSI at 43-44.  The individual argued that this restraint demonstrated his serious 
commitment to security practices.  Id. at 43.   He also stated that those three months were 
among many when he did not use any marijuana at all. 
 
At the hearing, the individual testified that he limited his use of illegal drugs to marijuana 
after high school, and stopped using marijuana in March or April 2003.  Tr. at 26.  He 
stated that he chose to stop smoking marijuana at that time, because he was re-entering 
the job market after running his own business, and he believed that many employers were 
requiring pre-employment drug testing.  Tr. at 27.  His wife corroborated her husband’s 
fear of drug testing prompted him to curtail his drug use.  She added that he “just got 
tired of it” and stopped smoking marijuana. Tr. at 90.  She expressed her opinion that he 
was not addicted to marijuana because he accomplished this goal with no difficulty, 
without any counseling or treatment.  Tr. at 91.   
 
The individual consulted with a substance abuse counselor, certified as a social worker, 
to obtain a professional opinion as to his prior substance use, in an attempt to mitigate 
DOE Security’s concerns with respect to his past use of marijuana.  At the hearing, the 
substance abuse counselor testified that she took the individual’s history, administered 
psychological assessment tests, and referred him for a chemical dependency assessment.  
Tr. at 105-06.  She testified that it was to the individual’s credit that he sought the 
assessment voluntarily, and that he was cooperative, open, and honest during the process.  
Tr. at 111.  Because the counselor had not received the results of the chemical 
dependency assessment at the time of the hearing, I left the record open for the counselor 
to submit her assessment after she received those results.  In her assessment report, the 
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counselor expressed her opinion that the individual “does not meet any of the diagnostic 
criteria that would indicate a substance abuse or dependence problem in the past 12 
months.”  Indiv. Post-Hearing Submission, 2/15/2006.  She stated that the individual’s 
“diagnosis is as follows: past history of cannabis abuse and alcohol abuse:  sustained full 
remission.”  The counselor’s only recommendation for treatment was education on low-
risk drinking, which she stated he had completed before she issued her report.  Id.   
 
3.  Hearing Officer Evaluation of Criterion K Evidence 
 
When the individual first disclosed his illegal drug use, he stated to the OPM investigator 
that he had stopped using marijuana in February 2002.  During his 2005 PSI and at the 
hearing, the individual stated that he last smoked marijuana in March or April 2003.  
Although the individual has provided discrepant dates for his last marijuana use, it does 
not appear that he has used marijuana since March or April 2003.  His friends and co-
workers testified that they had never known that he used marijuana until he admitted it to 
them.  Their testimony comports with the individual’s explanation that since his marriage 
in 1992 he generally smoked marijuana by himself, away from the family.  His expressed 
motives for discontinuing marijuana use are convincing:  he feared he might test positive 
on employment-related drug assays, and he feared that his children might discover his 
habit.  Apparently, the stress of keeping his habit a secret simply outweighed any benefits 
he was enjoying from smoking marijuana.   
 
The individual has presented several factors that tend to mitigate DOE Security’s 
concerns about his illegal drug use.  It appears that he no longer uses any illegal drugs, 
and has not since at least early 2003.  It also appears that the individual is not addicted to 
any illegal drugs, based on his wife’s testimony that he had no difficulty stopping once he 
made that decision and the testimony of the counselor that he does not currently suffer 
from substance abuse.  I have no doubt that his fear of being discovered was a powerful 
incentive to stop smoking marijuana.  The fact that the individual did not seek treatment 
or counseling to reach his goal of abstaining from marijuana use has neutral weight in my 
opinion.  On the one hand, it demonstrates that he did not recognize that he had a 
problem that required treatment.  On the other, he was apparently correct, because there 
is no evidence or allegation of any illegal drug use since he decided to quit, and the only 
professional opinion expressed in this proceeding is a diagnoses of  “cannabis abuse in 
past, by history, in full remission.”   In light of the individual’s cessation of marijuana use 
and the favorable opinion of a mental health professional, I conclude that the individual 
has adequately demonstrated that he has broken his pattern of illegal drug use. 
 
Nevertheless, I am not convinced that the individual has resolved DOE Security’s 
concerns rising from his past behavior with respect to illegal drugs.  Although I find that 
the individual has abstained from all drug use since 2003, I must compare that period to a 
period of over 20 years during which he did use illegal drugs.  His period of abstinence is 
relatively short, and his motivation for abstinence, while strong, appears to be guided 
more by fear of being caught than by a desire to be straightforward.  If he were assured 
that his marijuana use would not be detected, for example, if he is not currently subject to 
random drug testing, he might be inclined to resume smoking marijuana in a very 
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cautious manner.  My lingering doubts about the individual’s future behavior regarding 
marijuana require me to err on the side of caution and find against the individual on 
Criterion K. 
 

V.  Conclusion 
 

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. 
§ 710.8(f) and (k) in determining that it could not reinstate the individual’s access 
authorization without resolving concerns raised by derogatory information it received 
regarding the individual.  For the reasons I have described above, I find that the 
individual has not sufficiently mitigated the security concerns raised under Criteria F and 
K.  I therefore do not find that reinstating the individual’s access authorization would not 
endanger the common defense and security and would be consistent with the national 
interest.  Accordingly, I have determined that the individual’s access authorization should 
not be granted at this time.  The individual may seek review of this Decision by an 
Appeal Panel under the provisions set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 12, 2007 
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Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 16, 2006 
 
Case Number:   TSO-0309 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 A local DOE Security Office (LSO) suspended the individual’s 
access authorization pursuant to the provisions of Part 710. In this Decision I will 
consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should not be restored at this time. 
 
I. Background 
 
The individual requires a DOE security clearance to perform his duties for a DOE 
contractor. In August 2004, the police arrested the individual and charged him with 
“Driving While Under the Influence of Intoxicating Liquor” (DWI) and Careless Driving. 
After the individual reported his arrest to the DOE, the DOE conducted a Personnel 
Security Interview with the individual in October 2004 to obtain information regarding 
the circumstances surrounding the arrest and the extent of the individual’s alcohol use. 
After the PSI, the DOE referred the individual to a board-certified psychiatrist (DOE 
consultant-psychiatrist) for an agency-sponsored mental evaluation. The DOE consultant-
psychiatrist examined the individual in March 2005, and memorialized his findings in a 
report (Psychiatric Report or Exhibit 15). In the Psychiatric Report, the DOE consultant-
psychiatrist opined that the individual suffers from alcohol abuse. At the time of the 
psychiatric evaluation, the DOE consultant-psychiatrist did not believe that the individual 
had shown adequate evidence of rehabilitation or reformation from his alcohol abuse. 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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In August 2005, the LSO initiated formal administrative review proceedings. The LSO 
first informed the individual that his access authorization had been suspended pending the 
resolution of certain derogatory information that created substantial doubt regarding his 
continued eligibility to hold a security clearance.  In a Notification Letter that it sent to 
the individual, the LSO described this derogatory information and explained how that 
information fell within the purview of two potentially disqualifying criteria. The relevant 
criteria are set forth in the security regulations at 10 C.F.R. § 710.8, subsections j and l 
(Criteria J and L respectively).2  
 
Upon his receipt of the Notification Letter, the individual, through his attorney, exercised 
his right under the Part 710 regulations and requested an administrative review hearing. 
On November 16, 2005, the Director of the Office of Hearings and Appeals (OHA) 
appointed me the Hearing Officer in this case. I subsequently convened a hearing in the 
case in accordance with the Part 710 regulations. 
 
At the hearing, seven witnesses testified. The LSO called one witness and the individual 
presented his own testimony and that of five witnesses.  In addition to the testimonial 
evidence, the LSO submitted 42 exhibits into the record; the individual tendered 12 
exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8 (j). Criterion L relates, in relevant part, to information that a person 
has “engaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual 
may be subject to pressure, coercion, exploitation, or undue duress which may cause the individual to act 
contrary to the best interests of  national security . . . ” 10 C.F.R. § 710.8 (l).    
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and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization.  The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites two potentially disqualifying criteria as bases for 
suspending the individual’s security clearance, i.e., Criteria J and L.  
 
With respect to Criterion J, the LSO relates the following information. First, a DOE 
consultant-psychiatrist diagnosed the individual as suffering from alcohol abuse in 2005. 
Second, the individual has had four alcohol-related arrests in a 13-year period, one in 
1991, one in 1992, one in 1998 and one in 2004. The information set forth above clearly 
raises questions about the individual’s alcohol use.  Excessive alcohol consumption is a 
security concern because the behavior can lead to the exercise of questionable judgment, 
unreliability, and a failure to control impulses, and can increase the risk that classified 
information may be unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 
710, Guideline G, ¶ 21. 
 
As for Criterion L, the LSO cites the following conduct as raising questions about the 
individual’s judgment, reliability and trustworthiness and his ability to follow rules and 
regulations. First, the individual failed to fulfill the terms of a court order issued in 1991 
that he attend alcohol counseling. Second, on two separate occasions, once in 1998 and 
the other time in 2003, the LSO gave the individual strong security lectures about his past 
alcohol-related incidents and admonished him that any future alcohol-related incidents 
could negatively impact his security clearance. Despite these lectures, the individual 
received a DWI in 2004.  The individual’s conduct, as described above, raises security 
concerns that he might not be reliable or trustworthy enough to properly safeguard 
classified information.  See id., Guideline E, ¶ 15. 
 
 
 
 



 4

IV. Findings of Fact  
 
Between 1991 and 2004, the individual has been arrested four times for incidents 
involving alcohol. The individual’s first alcohol-related arrest occurred in 1991 when he 
was 18 years old. On April 20, 1991, the individual consumed six beers over a two-hour 
period and then got behind the wheel of a car. Exhibit (Ex.) 15 at 2. The police initiated a 
traffic stop of the individual’s vehicle after which they arrested the individual and 
charged him with DWI and “Minor in Possession.” Id. The court ordered the individual to 
attend alcohol counseling and placed him on unsupervised probation for 12 months.  Id. 
The individual failed to comply with the court order that he attend counseling for a 
specified period of time. Id. 
 
The individual’s second alcohol-related incident occurred in 1992 while he was on 
probation for his 1991 DWI. On this occasion, the police arrested the individual and 
charged him for being a minor in possession of alcohol.3 Id.  
 
In 1998, the individual was arrested a third time, this time for DWI and “Open 
Container.” Id., Ex. 28. According to the arrest report, the individual was given a Breath 
Alcohol Content (BAC) test which yielded test results of .12 and .11. 4 Ex. 28.  
 
In 1998, the individual applied for a position with a DOE contractor that required him to 
obtain a DOE security clearance.  When the LSO learned that the individual had been 
arrested three times for alcohol-related incidents, it conducted a PSI with the individual 
on September 16, 1998 (1998 PSI). Ex. 41.  During the 1998 PSI, the Personnel Security 
Specialist told the individual that his involvement with alcohol “is a big concern” and 
admonished him to be very careful in the future with regard to alcohol.  Id. at 57. 
Subsequently, the DOE granted the individual a security clearance. 
 
In June 2001, the individual was involved in a physical altercation in a bar in which he 
broke another man’s nose. Ex. 40. The LSO conducted a PSI with the individual in 
September 2001 (2001 PSI) and apparently determined that alcohol was not a factor in 
the incident. Two years later, in August 2003, the LSO did a follow-up PSI (2003 PSI) to 
discuss further the 2001 incident. During the 2003 PSI, the LSO told the individual that if 
he were involved in any future alcohol-related incidents, his security clearance could be 
suspended and he could lose his job. Ex. 39 at 69. 
 
In 2004, the individual fell asleep while driving and his vehicle collided with a cow and a 
then a guardrail. The individual was knocked unconscious in the accident. After regaining 
consciousness, the individual wandered around dazed in a remote location for a few hours 
before he was able to find a house from which he called his girlfriend. The individual and 
his girlfriend next went to the police station to report the accident. At the police station, a 
police officer observed that the individual had blood-shot eyes, slurred speech and an 
odor of alcoholic beverages. Id. The police officer next asked the individual if he had  

                                                 
3   The charges related to the 1992 arrest were later dismissed. Id. 
4    The charges connected with the 1998 arrest were dismissed because the State failed to prosecute the 
matter within six months of the individual’s arrest.  Transcript of Hearing at 41. 
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consumed alcoholic beverages. The individual responded that he had had two beers 
before the accident and two shots of whiskey immediately after the accident.  Id.  At this 
point, the police officer placed the individual under arrest.  Seven hours after the accident 
occurred, the police administered a BAC test to the individual. When the result of the 
BAC revealed an alcohol level of .14, the police charged the individual with DWI. 5  
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).6 After due 
deliberation, I have determined that the individual’s access authorization should not be 
restored at this time.  I cannot find that such restoration would not endanger the common 
defense and security and would be clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed 
below. 
 
A.   Criterion J 

 
The individual disagrees with the DOE consultant-psychiatrist’s diagnosis of alcohol 
abuse in this case and disputes that he currently has, or ever had, a problem with alcohol. 
Tr. at 60, 70. He does, however, recognize that alcohol has caused problems in his life. 
Id. at 60.  
 
The overwhelming weight of evidence in the case supports a finding that the individual 
suffers from alcohol abuse. The DOE consultant-psychiatrist clearly articulated in his 
Psychiatric Report and testified convincingly at the hearing why he exercised his clinical 
judgment in finding that the individual suffers from alcohol abuse. Ex. 15, Tr. at 171-
179.7  The pivotal question then is whether the individual has presented convincing 
evidence that he is adequately reformed or rehabilitated from his alcohol abuse. 

                                                 
5   The charges associated with the 2004 arrest were dismissed because the District Attorney failed to 
subpoena the State police.  Id. at 48.  
6   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
7  In his closing statement, Counsel for the individual argues that the DOE consultant-psychiatrist’s opinion 
should be disregarded because the individual does not meet the criteria for alcohol abuse as set forth in the 
Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text Revised (DSM-IV-TR). I reject 
Counsel’s argument for the following reasons. First, the introductory section of the DSM-IV-TR clearly 
states that a person with appropriate training and experience, such as the DOE consultant-psychiatrist, can 
exercise his clinical judgment to provide a diagnosis for a person even though the clinical presentation falls 
short of meeting the full criteria for the diagnosis. Second, the individual did not present testimony from a 
psychologist or psychiatrist that challenged the underpinnings of the psychiatric diagnosis in this case. 
Third, the lay opinions of the individual’s stepfather, his girlfriend, and his friends do not individually or 
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Rehabilitation or Reformation  
 
The individual testified that he stopped consuming alcohol in October 2005 because he 
“wants to get his job back.” Tr. at 54-55, 59.  He also voluntarily enrolled in an intensive 
outpatient alcohol treatment program on October 21, 2005. Tr. at 65, Ex. K. To 
corroborate his participation in the alcohol treatment program, the individual submitted a 
letter from the Treatment Program confirming his enrollment and a copy of the “Contract 
for Intensive Outpatient Counseling.” See Exhibits D and K. According to Exhibit K, the 
individual has participated in 93 hours of group counseling sessions as of the date of the 
hearing. Ex. K. The individual’s goal is to participate in 122 hours of group counseling as 
of October 21, 2006. Id. The individual testified that he has not yet found a sponsor in his 
program because “he hasn’t had any cravings.” Tr. at 77. He also testified that he 
disagreed with the treatment program’s assessment that he has a “considerable problem” 
with alcohol. Id. at 70.  
 
The individual’s girlfriend with whom he has lived for four years confirmed that the 
individual stopped consuming alcohol in October 2005. Id. at 21. She opined that the 
individual did not drink “a lot” before entering treatment, that she never saw him 
intoxicated even on the night of the 2004 DWI, and that she does not believe that he has a 
problem with alcohol despite his four alcohol-related arrests. Id. at 16, 17, 24, 26. The 
girlfriend testified that she believes that the individual is committed to maintaining his 
sobriety and that he is going to treatment “for himself, not because he’s required to go.” 
Id. at 22-23. The girlfriend supports the individual’s pledge of sobriety and has even 
attended one family night at the outpatient treatment center. Id. at 23, 33. The girlfriend 
concluded her testimony by stating that she would not be concerned if the individual were 
to resume drinking again because she does not believe that he has a problem with alcohol. 
Id. at 29.   
 
The individual’s stepfather and a friend also expressed their views that the individual 
does not have a problem with alcohol. Id. at 119, 126.  They, along with another of the 
individual’s friends, testified that they have not seen the individual consume alcohol 
since October 2005. Id. at 119, 124, 134. 
 
A licensed treatment counselor from the individual’s outpatient treatment center also 
testified at the hearing. The counselor explained that the individual participated in his 
group counseling sessions. Id. at 91. The counselor related that the group counseling 
sessions cover topics such as alcohol and drug behavior, the attitude of an alcoholic, life 
skills, co-dependency, anger management, spirituality, and the “12 steps.” Id. at 95. The 
counselor stated that the individual’s participation in the program was “good” and that he 
appeared motivated to continue in his recovery. Id. at 96. The counselor thought that the 
individual had admitted that he had a problem with alcohol.  Id. at 105. Upon hearing that 
the individual did not believe that he has a problem with alcohol, the counselor stated that 
persons who are in denial of their disease often say “alcohol has caused me a problem, I 

                                                                                                                                                 
cumulatively outweigh the expert opinion of a psychiatrist who is board-certified in substance abuse 
disorders. 



 7

don’t have a problem with alcohol.” Id. at 108.  The counselor then testified that the first 
step in recovery is admitting that you have a problem and accepting that problem. Id. He 
added that it is positive that the individual entered treatment voluntarily. Id. at 111. The 
counselor concluded by testifying that a sponsor is very important and that he 
recommends to all those who participate in his group counseling sessions that they obtain 
a sponsor. Id. at 110.  
 
The DOE consultant-psychiatrist who is board-certified in psychiatry and substance 
abuse disorders listened to the testimony of the individual and all the other witnesses 
before he testified at the hearing. First, he opined that the individual has made a fairly 
good start at his recovery by entering the intensive outpatient rehabilitation program. Id. 
at 180.  The DOE consultant-psychiatrist is concerned however that the individual has not 
accepted that he has a problem with alcohol. He explained that one cannot be 
rehabilitated from a problem if one doesn’t think he has a problem. Id at 180,-181. He 
also opined that the individual’s prognosis is “not good” because the individual believes 
that he can control his drinking if he were to resume consuming alcohol in the future. Id. 
at 181.  The DOE consultant-psychiatrist concluded that the individual needs one year of 
treatment and sobriety before the individual can be considered adequately rehabilitated 
from his alcohol abuse.   
 
Evaluation of Evidence 
 
Based on the record before me, I find that the individual’s five months of sobriety and 
treatment as of the date of the hearing are not sufficient for me to find that he is 
rehabilitated or reformed from his alcohol abuse. As an initial matter, the individual does 
not acknowledge that he has any problem with alcohol. As the DOE consultant-
psychiatrist pointed out, the individual’s denial is a major impediment to any 
rehabilitation or reformation in this case. While it is positive that the individual 
voluntarily enrolled in an intensive outpatient alcohol treatment program, I question how 
much the individual has internalized from the treatment that he has received. Despite his 
counselor’s recommendation, the individual has not asked anyone to act as his sponsor.  
Moreover, that individual has attended 93 hours of group counseling, yet still is in denial 
that he has a problem with alcohol.  As for his network of support, it is a matter of 
concern that the individual’s girlfriend, his stepfather and his friends do not believe that 
the individual has a problem with alcohol even though the individual has been arrested 
for DWI three times. In addition, the individual’s girlfriend testified that she would not be 
concerned if the individual were to resume drinking alcohol again.  This is not the kind of 
attitude that I would expect from someone who was committed to assisting a person to 
maintain his sobriety in the future.    
 
In the end, after carefully weighing all the factors described above, I find that not enough 
time has elapsed for me to find that the individual will be successful in his efforts to 
recover from his alcohol abuse.  For this reason, I find that the individual has not brought 
forth sufficient evidence to mitigate the security concerns predicated on Criterion J in this 
case. 
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B.          Criterion L 
 
The LSO questions the individual’s honesty, trustworthiness and reliability as the result 
of (1) the individual’s failure to comply with a court order in 1991 with regard to alcohol 
counseling, and (2) the individual’s failure to heed the LSO’s admonishments in 1998 
and 2001 with regard to future alcohol-related incidents. 
 
Regarding the individual’s failure to satisfy his sentence for the 1991 DWI, the individual 
testified that he stopped going to the counseling sessions after only one session because 
he was arrested shortly thereafter and charged with “Minor in Possession.” Tr. at 39. He 
told the DOE consultant-psychiatrist, however, that he ignored the court requirement 
after attending only one counseling session because he did not believe that he needed the 
counseling. Ex.15 at 2. 
 
In evaluating the individual’s conduct in 1991, I considered that the individual was 18 
years old when he violated the court order. His seeming lack of maturity at the time is a 
factor that could augur in his favor.  In addition, the incident occurred 15 years ago and 
there is no evidence that the individual has disregarded any court orders, rules, or 
regulations since that time. Weighed against these potentially positive factors are the 
following negative ones. The individual told the DOE consultant-psychiatrist that he 
failed to comply with the court order because he did not believe that he needed alcohol 
counseling. The individual’s failure to understand then, or now, the gravity of his alcohol 
problem is a matter of concern. Moreover, the individual never expressed remorse or 
regret for his deliberate violation of the court order. Furthermore, the individual did not 
address at the hearing how he has matured over the last 15 years or why he would not 
make the same choice if confronted with a court order in the future. In the end, I find that 
the individual has not convinced me that his conduct in 1991 will not occur again in the 
future. 
 
As for the individual’s failure to heed the LSO’s warnings about future alcohol-related 
incidents, the individual testified that he recalls neither meeting with the Personnel 
Security Specialist in 1998 nor her warnings that future alcohol-related problems could 
result in problems with his security clearance. Tr. at 221. Similarly, he testified that he 
did not recall either the 2003 PSI or the Personnel Security Specialist telling him that 
there could be ramifications for his security clearance if he was involved in other alcohol-
related incidents. Id. at 223-224. The individual’s inability to recall the warnings 
provided by the LSO does not excuse his conduct. It appears that the individual’s failure 
to grapple with his alcohol abuse may have contributed to his failure to heed the warnings 
and to his decision to drink irresponsibly after the 1998 and 2003 warnings.  In the end, 
the individual has provided very little evidence to mitigate his behavior in this regard.    
 
In summary, after careful consideration of all the testimonial and documentary evidence, 
I find that the individual has not mitigated the security concerns associated with Criterion 
L. 
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VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria J and L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with either criteria. I therefore 
cannot find that restoring the individual’s access authorization would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, 
I have determined that the individual’s access authorization should not be restored.  The 
parties may seek review of this Decision by an Appeal Panel under the regulations set 
forth at 10 C.F.R. § 710.28. 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 7, 2006 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                             May 19, 2006 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  November 18, 2005  
 
Case Number:   TSO-0310 
 
 

This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter “the Individual”) for access authorization.  For 
the reasons detailed below, it is my decision that the 
Individual is eligible for access authorization. 
 

I. Applicable Regulations 
 
The regulations governing the Individual’s eligibility are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  An individual is eligible for access 
authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to 
an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally 
Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should 
err, if the must, on the side of denials”); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).  Thus, the standard for 
eligibility for a clearance differs from the standard applicable 
to criminal proceedings in which the prosecutor has the burden 
of proof. 
 
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
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the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing 
officer.  Id. § 710.21(3).  Again, the burden is on the 
individual to present testimony or evidence to demonstrate that 
he is eligible for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”  Id. 
§ 710.27(a).     
 

II. Background 
 
The Individual began working at a DOE facility in 1991.  The 
Individual was granted a clearance in 1993.   
 
In June 2003, the Individual completed a security questionnaire 
(QNSP).  DOE Ex. 8.  Question 24 inquired about illegal use of 
any controlled substance.  The Individual disclosed (i) a one-
time marijuana use in 2001 and (ii) use of Vicodin for back 
pain, also in 2001.     
 
In April 2005, a DOE personnel security specialist interviewed 
the Individual.  DOE Ex. 13.  During the interview (the PSI), 
the Individual confirmed his use of marijuana and Vicodin.  He 
stated that he took two puffs of a marijuana cigarette when he 
was visiting a relative (Relative No. 1), probably in the late 
1990s.  Id. at 11.  He further stated that he obtained about 
five Vicodin pills from another relative (Relative No. 2), when 
he exhausted his own prescription before the refill date.  Id. 
at 19-23.   
 
In August 2005, the DOE notified the Individual that his 
clearance was suspended.  The DOE stated that the marijuana and 
Vicodin use constituted derogatory information that created a 
substantial doubt as to the Individual’s continued eligibility 
for an access authorization under  10 C.F.R. § 710.8(k)  
(Criterion K)  (illegal drug use)  and  10 C.F.R. § 710.8(l) 
(Criterion L) (unusual conduct raising a doubt whether an 
individual is honest, reliable, and trustworthy).  Notification 
Letter, August 29, 2005.  Upon receipt of the Notification 
Letter, the Individual requested a hearing.  See Individual’s 
Letter, September 13, 2005.  The DOE forwarded the request to 
the Office of Hearings and Appeals (OHA), and the OHA Director 
appointed me to serve as the hearing officer.   
 
At the hearing, the Individual did not dispute that the 
incidents give rise to a security concern.  Rather, the 
Individual argued that the incidents were aberrations and that 
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he is honest, reliable, and trustworthy.  To support his 
position, the Individual submitted documentary evidence and 
presented witnesses.     
  

III. The Evidence  
 
A. Documentary Evidence  
 
Medical records show that the Individual had back pain for which 
his physician prescribed Vicodin.  A letter from Relative No. 2 
states that the Individual obtained Vicodin from her on two 
occasions when his own prescription run out several days before 
the renewal date.  A memorandum from the personnel security 
division shows that a January 2006 screening for drugs and 
alcohol was negative. 
 
Letters and references from three neighbors, five work 
colleagues, and a church member attest to the Individual’s fine 
character.  They describe the Individual as devoted to his job, 
his family, and his church.  They further described him as 
honest, reliable, and trustworthy, and someone who would not use 
drugs.    
 
The Individual’s performance appraisals and a variety of 
achievement awards indicate that the Individual is a valued 
employee who regularly meets or exceeds expectations.  Finally, 
a memorandum from the personnel security division shows the 
absence of any security infractions. 
 
B. The Hearing Testimony  
 
The DOE Counsel did not present any witnesses at the hearing.  
The Individual testified and presented six witnesses: his wife, 
Relative No. 1, two friends from church, and two supervisors.   
 

1.  The Individual  
 
The Individual testified about the marijuana use.  Transcript 
(hereinafter “Tr.”) at 78 et seq.  The Individual stated that 
the marijuana incident occurred when he was visiting Relative 
No. 1.  The Individual confirmed his PSI description, in which 
he stated that he took two puffs of a marijuana cigarette that 
was being passed around.  See, e.g., Tr. at 80, 86.  The 
Individual stated that when he thought about it afterward, he 
felt “really bad.”  Id. at 80.  He stated, “[I]t has bothered me 
for a long time.”  Id.  With respect to the Vicodin use, the 
Individual stated that on two occasions, he asked Relative No. 2 



 -4-

for two or three of her pills because it was several days before 
he could renew his prescription.  Id. at 87.  The Individual 
stated that he understands why the foregoing incidents raise 
security concerns and that they will not happen again.  Id. at 
82, 83.  
 
  2.  The Individual’s Wife   
 
The Individual’s wife testified that the Individual spends his 
non-working hours in a variety of activities involving their 
children and church.  See, e.g., Tr. at 8-10.  She described 
those activities in detail.  Id. at 9-10, 17-22.  She further 
testified that she has never known her husband to engage in any 
illegal drug use, except for the incidents at issue here, which 
he told her about after he completed his QNSP. Id. at 11.  She 
testified that she was “disappointed” and that the Individual 
was “disappointed or ashamed” to talk about it.  Id. at 13.  As 
for the marijuana use, she stated that Relative No. 1 had 
completed a rehabilitation program and was now substance free.  
Id. at 24-26.  The overall thrust of her testimony was that the 
incidents at issue were out-of-character and that the Individual 
was trustworthy. 
 

3.  Relative No. 1 
 
Relative No. 1 testified about the marijuana use.  He 
corroborated the Individual’s account of the event, i.e., that 
during a visit to Relative No. 1, the Individual took a couple 
of puffs of a marijuana cigarette that was being passed around.  
Tr. at 72.    Relative No. 1 stated that he believes that that 
was the only time that the Individual used an illegal substance.  
Id.  Relative No. 1 described personal losses that he had 
experienced and his recovery from substance abuse, and he stated 
that the Individual had helped him through those difficulties.  
Id.   
 

4.  Friend No. 1 
 
Friend No. 1 has known the Individual for 17 years.  Tr. at 49.  
She has participated in a number of church activities with the 
Individual, including youth trips, family campouts, and 
charitable endeavors.  Id. at 49.  She has seen him counsel 
church youth about the negative consequences of illegal drug 
use.  Id. at 54.  She testified, “I trust him, and I hope you do 
too.”  Id. 
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5.  Friend No. 2  
 
Friend No. 2 is a youth pastor.  He has worked with the 
Individual over the last nine months in church-sponsored 
activities.  Tr. at 58.  Friend No. 2 mentioned the charitable 
work that the Individual does with Friend No. 1, and he 
discussed the Individual’s participation in various youth 
activities.  He described those activities as consisting of 
weekly meetings, camps, and mission trips.  Id. at 58-60.  He 
described the mission trips as tutoring children at homeless 
shelters, delivering food to HIV patients, and working in an 
Alzheimer’s home.  Id.  He described the Individual’s extensive 
involvement in these activities, some of which required the 
Individual to use his own vacation time.  Id. at 64-65.   
 

6.  Supervisor No. 1 
 
Supervisor No. 1 testified that he has known the Individual for 
some time.  Tr. at 33.  Supervisor No. 1 stated that the 
Individual was “honest,” “trustworthy,” and “reliable.”  Id. at 
33-34.  The supervisor described the Individual as “careful” in 
following rules and stated that he had “complete faith” in the 
Individual.  Id. at 37, 39.   
 
 7.  Supervisor No. 2 
 
Supervisor No. 2 testified that she has known the Individual for 
five years.  Tr. at 41.  She described him as “trustworthy.”  
Id. at 44.  She attributed the incidents at issue to being 
“human” and “making mistakes.”  Id. at 44.   
 

IV.  Applicable Standard  
 
The decision whether to grant access authorization is a 
comprehensive, common-sense judgment, made after consideration 
of all the relevant information, favorable or unfavorable, as to 
whether such authorization “would not endanger the common 
defense and security and would be clearly consistent with the 
national interest."  10 C.F.R. § 710.7(a).  In resolving 
questions about the individual’s eligibility for access 
authorization, I must consider the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; how recently 
and often the conduct occurred; the age and maturity of the 
individual at the time of the conduct; whether participation was 
voluntary; rehabilitation, reformation and other pertinent 
behavioral changes; the motivation for the conduct; the 
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potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and 
material factors.  10 C.F.R. § 710.7(c).   
 

V. Analysis 
 
The Individual does not dispute that the incidents that he 
disclosed give rise to a security concerns under Criteria K and 
L.  Instead, the Individual offers evidence and testimony to 
resolve the concerns.     
 
I am convinced from the testimony that the Individual’s time is 
divided between work, family, and church.  The Individual 
presented witnesses from all three facets of his life, and I 
believe that the witnesses know the Individual well and that 
they testified honestly and candidly.  Based on the evidence and 
testimony, I am convinced that the incidents giving rise to the 
security are isolated and will not recur and that the Individual 
has resolved the concern about whether he is honest, reliable, 
and trustworthy. 
 

A.  Criterion K 
 
Criterion K concerns illegal drug use.  The DOE’s zero tolerance 
for illegal drug use is well-known.  
 
The Individual has established that his illegal drug use was 
very limited.  He brought forward evidence and testimony on the 
two matters at issue:  the marijuana use and the Vicodin use.   
 
The Individual’s assertion that his marijuana use was an 
isolated incident is well-corroborated.  Relative No. 1 
corroborated the Individual’s account of the incident.  Tr. at 
72.  Relative No. 1 testified that he believes that the 
Individual has not used an illegal drug on any other occasion.  
Id.   The other witnesses testified that they did not know of 
any illegal drug use and that it was inconsistent with the 
Individual’s character and conduct.  See, e.g., Tr. at 11 (the 
Individual’s wife); 54 (Friend No. 1).  Consistent with their 
testimony, the Individual has not testified positive for illegal 
drugs.      
 
The Individual’s assertion that his use of Relative No. 2’s 
Vicodin was limited is also well corroborated.  As an initial 
matter, I note that the Individual’s medical records corroborate 
his testimony that he had a prescription for Vicodin for back 
pain.  Relative No. 2 corroborated the Individual’s testimony 
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that he borrowed two or three pills from her on two occasions.   
See Letter from Relative No. 2, February 8, 2006.   
 
A significant period of reformation and rehabilitation has 
occurred.  Both incidents are five or more years in the past.  
The Individual disclosed those incidents to the DOE three years 
ago.  Since that time he has been candid with the DOE about the 
incidents and expressed remorse for the incidents.   
 
I have concluded that the Individual has resolved the Criterion 
K security concern arising from the marijuana and Vicodin use.  
I base this conclusion on the isolated nature of the incidents, 
the passage of five or years since they occurred, the 
Individual’s disclosure of the incidents three years ago, the 
Individual’s expression of remorse, and the other evidence and 
testimony indicating that these incidents were aberrations.1  
Having concluded that the Individual has resolved the Criterion 
K concern, I turn to the Criterion L concern.   
 
B.  Criterion L     
 
Criterion L concerns whether an individual is honest, reliable, 
and trustworthy.  It is difficult for an individual to resolve 
the Criterion L concern that arises from use of an illegal 
substance while holding a clearance.  As stated above, DOE’s 
zero tolerance policy for drug use is well-known.  Individuals 
seeking to resolve the concern must establish that, despite this 
breach of trust, DOE can trust them.2 
 
As discussed in Part A above, I have concluded that the 
incidents were an aberration in an otherwise highly responsible 
individual.  Given the passage of time, the Individual’s 
disclosure of the incidents to the DOE, the Individual’s level 
of remorse and the testimony of other witnesses that he is 
highly reliable, honest, and trustworthy, I have concluded that 
the Individual has resolved the Criterion L concern.3     

                                                 
1 See, e.g., Personnel Security Hearing, Case No. TSO-0251 (2005), 29 DOE ¶ 
82,864 (2005) (Criteria K and L concerns resolved based on similar 
circumstances).   
2 See e.g., Personnel Security Hearing, Case No. VSO-0430, 28 DOE ¶ 82,503 
(2001); Personnel Security Hearing, Case No. VSO-0394, 28 DOE ¶ 82,781 
(2001); Personnel Security Hearing, VSO-0307, 27 DOE ¶ 82,837 (2000); 
Personnel Security Hearing, Case No. VSO-0136, 26 DOE ¶ 82,778 (1997).   
3 See case cited in note 1, supra. 
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V. Conclusion 
 
Upon consideration of the record in this case, I find that there 
was evidence that raised a doubt regarding the Individual’s 
eligibility for a security clearance.  I also find sufficient 
evidence in the record to fully resolve that doubt.  Therefore, 
I conclude that restoring the Individual’s access authorization 
“would not endanger the common defense and security and would be 
clearly consistent with the national interest.”  10 C.F.R. § 
710.7(a).  Accordingly, I conclude that the Individual’s access 
authorization should be restored.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 19, 2006 
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1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

*  The original of this document contains information which is subject to withholding
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy
and replaced with XXXXXX’s.

  MAY 31, 2006

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

 
Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: November 25, 2005

Case Number: TSO-0314

This Decision concerns the eligibility of XXXX XXXXXXX XXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material."1/ A Department of
Energy (DOE) Operations Office suspended the individual's access authorization
under the provisions of Part 710.  This Decision considers whether, on the basis of
the evidence and testimony presented in this proceeding, the individual’s access
authorization should be restored.  As set forth in this Decision, I have determined
that the individual’s security clearance should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides
that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly consistent with the
national interest."  
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10 C.F.R. § 710.7(a).

The individual was granted a DOE security clearance after gaining employment
with a DOE contractor.  However, the local DOE security office (DOE Security)
initiated formal administrative review proceedings by informing the individual that
his access authorization was being suspended pending the resolution of an inquiry
into certain derogatory information that created substantial doubt regarding his
continued  eligibility.  This derogatory information is described in a Notification
Letter issued to the individual on September 19, 2005, and falls within the purview
of potentially disqualifying criteria set forth in the security regulations at 10 C.F.R.
§ 710.8, subsections (h) and (j).  More specifically, the Notification Letter alleges that
the individual has: 1) “an illness or mental condition which in the opinion of a
psychiatrist causes, or may cause, a significant defect in judgment and reliability [of
the individual]”; and, 2) “[b]een, or is, a user of alcohol habitually to excess, or has
been diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol
abuse.”  10 C.F.R. §§ 710.8(h) and (j)  (Criterion H and Criterion J, respectively). The
bases for these findings are summarized below.

The Notification Letter states on April 21, 2005, the individual was evaluated by a
DOE consultant-psychiatrist (DOE Psychiatrist) who diagnosed the individual as
suffering from Alcohol Dependence with Physiological Dependence, in Early Full
Remission, based upon diagnostic criteria set forth in the Diagnostic and Statistical
Manual of the American Psychiatric Association, IVth Edition TR (DSM-IV TR).
According to the DOE Psychiatrist, this is a mental condition that causes or may
cause a significant defect in the individual’s judgment or reliability.  The
Notification letter further states that the individual: (1) has been arrested for
Driving While Intoxicated (DWI) on three occasions, in June 2004, in May 2001 and
in June 1981, (2) acknowledged that his excessive use of alcohol contributed to his
divorce in 2001, and (3) admitted that during the months prior to his most recent
DWI in June 2004, his excessive drinking caused him to miss work or to report to
work with a hangover.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on
November 25, 2005, the individual exercised his right under Part 710 to request a
hearing in this matter.  10 C.F.R. § 710.21(b).  On December 2, 2005, I was appointed
as Hearing Officer.  After conferring with the individual and the appointed DOE
Counsel, 10 C.F.R. § 710.24, I established a hearing date.  At the hearing, DOE
Security called the DOE Psychiatrist as its sole witness.  Apart from testifying on his
own behalf, the individual called as witnesses his father, sister, plant psychologist,
alcohol counselor,  Alcoholic Anonymous (AA) sponsor, supervisor and three close
friends.  The transcript taken at the hearing will be hereinafter cited as "Tr."
Documents that were submitted during this proceeding by DOE Security and the
individual constitute exhibits to the hearing transcript and will be cited respectively
as “DOE Exh.” and “Ind. Exh.”
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Summary of Findings

The following factual summary is essentially uncontested.  However, I will indicate
instances in which there are disparate viewpoints regarding the information
presented in the record.

The individual initially sought a security clearance in 1985 after gaining
employment with a DOE contractor.  During the background investigation of the
individual, it was uncovered that the individual had been arrested for DWI in June
1981, at age 20.  A Personnel Security Interview (PSI) was therefore conducted with
the individual on June 7, 1985, to address the associated security concerns.  During
this PSI, the individual revealed that he began drinking in high school, and by age
20 he was drinking two to four beers twice during the week and eight to twelve beers
on the weekend, usually at bars with his friends.  On the occasion of his June 1981
DWI arrest, the individual admitted that he had been drinking prior to being
stopped by the police for going through a red light.  The DWI charge was later
reduced to Exhibition of Acceleration and the individual received a $75 fine.  DOE
Security determined that the concerns regarding the individual’s alcohol use were
resolved by the PSI and the individual was granted a security clearance.

However, the individual’s consumption of alcohol escalated while he was in his late
30's and early 40's, to the point that he drank two to three 16-ounce beers many
nights, sometimes in combination with mixed drinks, and became intoxicated on a
regular basis.  The individual was married in 1995, and his wife began to express
concerns about the individual’s drinking.  The security concerns regarding the
individual’s use of alcohol were revived in May 2001, when the individual was
arrested on a second charge of DWI when driving home from a co-worker’s bachelor’s
party in an intoxicated condition.  The individual was summoned for a PSI,
conducted on June 20, 2001, and the individual was then referred to a DOE
psychiatrist for an evaluation.  Based upon this psychiatric evaluation, the
psychiatrist determined that while the individual was a user of alcohol habitually to
excess, he did not meet the criteria of alcohol dependence or alcohol abuse.  Following
another PSI, conducted in April 10, 2002, DOE Security determined that no further
action was necessary and the individual was allowed to retain his security clearance.

The individual stopped drinking for two to three months following the May 2001
DWI, but then resumed drinking at his previous level.  The individual’s resumption
of drinking put considerable strain on his marriage.  In July 2003, the individual
sought marital counseling with his plant psychologist, who referred the individual to
a Employee Assistance Program (EAP) counselor.  Although the individual
discussed his drinking during these monthly sessions, the primary focus of this EAP
counseling was the individual’s marital difficulties rather than treatment for his
drinking.  In late 2003, the individual discovered that his wife had been involved in
an extramarital 
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affair.  After confronting his wife, the individual filed for divorce in October 2003.
During this time period, the individual again stopped drinking for approximately
three months in an effort to possibly save his marriage.  However, his wife and
children moved out in November 2003, and the individual entered a phase of heavy
drinking.  During this period, the individual drank eight to ten beers, or mixed
drinks with a shot of liquor, every night and was intoxicated frequently.  During the
early months of 2004, the individual often reported to work in a hungover condition,
and called in sick two to three times a month, because of his excessive drinking.

The individual’s heavy drinking culminated on June 22, 2004, when he was again
arrested on a charge of DWI.  On this occasion, the individual was on a business trip
out of state, and went out drinking with some of his co-workers.  The individual
consumed a number of mixed drinks before being driven back to their hotel by a
designated driver.  After returning to the hotel, however, the individual decided to
take  the rental car out for a drive because he couldn’t sleep.  The individual stopped
at a convenience store to purchase a 16-ounce beer which the individual drank and
continued to drive.  Apparently, someone noticing the individual’s condition
telephoned the police.  Upon leaving the scene, the individual began driving on the
wrong side of the road and nearly hit the patrol car of the police officer responding to
the scene, causing the individual to scrape a guard rail with the rental car. The
individual refused the breathalyzer test since he knew that he was legally impaired.
Pursuant to this DWI arrest, the individual served a two-day jail sentence and was
fined $750.

The individual has consumed no alcohol since his June 2004 DWI arrest.  Upon
returning to his job, the individual immediately contacted his plant psychologist and
EAP counselor who referred the individual to an intensive outpatient alcohol
treatment  program (IOP).  The individual also began attending AA, and acquired
an AA sponsor.  After completing the IOP,  the individual began an aftercare
program, and continued monthly sessions with his EAP counselor.  In addition, the
individual agreed to be subjected to random alcohol tests administered through his
plant psychologist.

A PSI was conducted with the individual on February 10, 2005, relating to the June
2004 DWI.  The individual was then referred to the DOE Psychiatrist who reviewed
the individual’s personnel security file, and performed a psychiatric interview and
evaluation of the individual on April 21, 2005.  In her report issued on May 6, 2005,
the DOE Psychiatrist diagnosed the individual with Alcohol Dependence with
Physiological Dependence, in Early Full Remission, based upon diagnostic criteria
set forth in the DSM-IV TR..  The DOE Psychiatrist further determined that the
individual showed signs of having a Major Depressive Disorder which might relate to
the individual’s previous excessive use of alcohol.  The report of the DOE
Psychiatrist notes that the individual has been under psychiatric treatment for
anxiety and depression since 2001, and that he was taking an anti-depressant
medication, Effexor, at the time she evaluated him.
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The DOE Psychiatrist also finds in her report that the individual’s alcohol
dependence  is an illness or mental condition which causes or may cause a significant
defect in the individual’s judgment or reliability, until such time as the individual is
able to demonstrate adequate evidence of rehabilitation or reformation.  In this
regard, the DOE Psychiatrist noted that the individual had been abstinent since
June 2004, had completed the IOP, and was continuing in aftercare, AA with a
sponsor, and EAP counseling.  The DOE Psychiatrist therefore recommended as
adequate evidence of rehabilitation: 1) continued attendance at AA meetings with
sponsorship at least two times per week for another year; 2) continued individual
counseling as deemed necessary by his present counselor; 3) evaluation and
treatment by a psychiatrist to fully assess and monitor continuing need for
psychotropic medications such as Effexor; and 4) random blood tests and alcohol
screening at least once a month for a period of one year.  As adequate evidence of
reformation, the DOE Psychiatrist recommended that the individual maintain two
years of sobriety if he goes through the specified rehabilitation treatment program,
or three years of sobriety if he does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty
beyond a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25
DOE ¶ 82,802 (1996).  In this type of case, we are dealing with a different standard
designed to protect national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of
derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common defense and
security and would be clearly consistent with the national interest."  10 C.F.R.
§ 710.27(d).  This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Department of Navy v. Egan, 484
U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of security clearances indicates "that security determinations should err, if
they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a
security clearance).

I have thoroughly considered the record of this proceeding, including the
submissions of the parties, the evidence presented and the testimony of the witnesses
at the hearing convened in this matter.  In resolving the question of the individual's
eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, to include knowledgeable participation;
the frequency and recency of the conduct; the voluntariness of the participation; the 
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absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other
relevant and material factors.  After due deliberation, it is my opinion that the
individual’s access authorization should be restored since I conclude that such
restoration would not endanger the common defense and security and would be
clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific
findings that I make in support of this determination are discussed below.

A.  Derogatory Information

The DOE Psychiatrist diagnosed the individual with Alcohol Dependence, based
upon her review of portions of the individual’s security file and the individual’s
admitted history of excessive alcohol use ending with his third DWI in June 2004.
See DOE Exh. 16 (Report of DOE Psychiatrist) at 12-14, 17-18.  The individual does
not dispute this diagnosis.  Tr. at 111.  The DOE Psychiatrist’s diagnosis is further
corroborated by the assessment of diagnostic testing administered by the EAP
counselor in July 2004, which indicated “a high probability of alcohol dependence.”
Ind. Exh. 3 at 2.

I therefore find that DOE Security properly invoked Criteria H and J in suspending
the individual’s security clearance.  The DOE Psychiatrist’s diagnosis of Alcohol
Dependence is amply supported by the record of this case.  In other DOE security
clearance proceedings, Hearing Officers have consistently found that a diagnosis
related to excessive alcohol use raises important security concerns. See, e.g.,
Personnel Security Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807 (2005);
Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (1996) (affirmed
by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771
(1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014,
aff’d, Personnel Security Review, 25 DOE ¶ 83,002  (affirmed by OSA, 1995).   In
these cases, it was recognized that the excessive use of alcohol might impair an
individual’s judgment and reliability, and his ability to control impulses.  These
factors amplify the risk that the individual will fail to safeguard classified matter or
special nuclear material. Id.  Accordingly, I will turn to whether the individual has
presented sufficient evidence of rehabilitation or reformation to mitigate the security
concerns of DOE Security.

B.  Mitigating Evidence

According to the individual, his DWI arrest in June 2004 was a life altering
experience.  The individual explained that he did not believe that he had a serious
alcohol problem following his May 2001 DWI since the DOE psychiatrist who
evaluated him at that time determined that the individual did not suffer from
alcohol dependence or alcohol abuse.  Tr. at 98.  However, the individual now openly
acknowledges that his excessive drinking during the months following his separation
and divorce, and particularly the 
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June 2004 DWI, forced him to face his alcohol addiction and to seek treatment as
soon as possible.  The individual testified that he was “remorseful, humiliated,
scared, embarrassed” by his June 2004 DWI arrest incident, in which he struck a
guard rail after nearly colliding with a police officer and was required to spend time
in jail.  Tr. at 103.  The individual has consumed no alcohol since that day and marks
his official sobriety date as June 23, 2004.  Tr. at 134. The individual went to see his
plant psychologist the day after he was allowed to return home, confessed his alcohol
addiction and agreed to a treatment program.  Tr. at 12, 17, 104.

The plant psychologist referred the individual to his EAP counselor who, in turn,
referred the individual to an intensive outpatient alcohol treatment  program (IOP).
The individual testified that the IOP was “a six-week program, four nights a week . . .
for three hours a night.  And I went to every one.”  Tr. at 106.  The EAP counselor’s
August 2004 report to the plant psychologist states that the individual began his
IOP on July 1, 2004, and successfully completed the program on August 5, 2004.
Ind. Exh. 3 at 3.  The report further states that “[the individual] has been fully
compliant with all treatment requests and has agreed to attend AA two times weekly,
aftercare one time weekly, attain and utilize a sponsor and continue counseling with
his [EAP counselor].”  Id.  The plant psychologist testified that the individual took
his treatment “very seriously” and “[w]e got a favorable response back from the EAP
that he was doing what he was supposed to do, and continued with his AA, and was
really doing well.”  Tr. at 13.

The record indicates that the individual continued in weekly aftercare treatment
sessions and monthly sessions with his EAP counselor until June 2005.  Tr. at 107,
109.  The individual was also subjected to random alcohol testing during this period
and has continued to be subject to random testing.  Tr. at 14-15, 112; see Ind. Exhs. 2
and 4.  The EAP counselor’s June 2005 report to the plant psychologist states: “[The
individual] has complied with all EAP recommendations.  He reports sustained
abstinence for a period of one year.  At this time, [the individual] appears stable and
in sustained remission.  Please be advised that he has been discharged from EAP
service effective June 27, 2005.”  Ind. Exh. 3 at 4.

Following his completion of the EAP requirements, the individual has maintained a
high level of attendance at AA and acquired an AA sponsor.   The individual has
submitted AA attendance records showing that he typically attends four to five AA
meetings every week.  See Ind. Exh. 1.  The individual’s AA sponsor testified at the
hearing and  corroborated the individual’s AA attendance.  Tr. at 74.  The AA
sponsor further testified that the individual has become an active participant in AA
meetings, appears seriously committed to maintaining his sobriety and has
developed a close support group of AA friends.  Tr. at 76, 78-79.

The individual began seeing his present alcohol counselor (Counselor) in September 
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2/ While the DOE Psychiatrist did not find sufficient evidence to diagnose the individual with Major
Depressive Disorder, the individual’s reported symptoms of depression (including anxiety, low self-
esteem and insomnia) were of significant concern to the DOE Psychiatrist in relation to his alcohol
dependence.  The DOE Psychiatrist states in her report that “although his depressive and anxiety
symptoms have never caused impairment in reality testing, the risk of relapse of alcohol
dependence is increased by this co-morbidity especially with continuing symptoms of depression.”
DOE Exh. 16 at 18.

3/ The plant psychologist agreed that the individual is now past the depression related to his divorce,
in testifying that: “[H]e’s worked through the divorce thing, feels good about that now.”  Tr. at 16.

2005, and has continued seeing the Counselor every two weeks.  Tr. at 110, 141; Ind.
Exh. 1.  The Counselor is a psychologist who specializes in the treatment of alcohol
and drug addiction.  Tr. at 142-43.  According to the individual, the primary focus of
his sessions with his Counselor is: “My sobriety, maintaining it, any problems that
could crop up that would challenge my sobriety.”  Tr. at 111.  However, the individual
stated that the Counselor is also treating him for issues of depression, acknowledging
his depression “was one of the problems, I think I was medicating myself with
alcohol.”  Id.2/  The individual first reported his symptoms of depression to his
primary care physician in 2002, and was placed on an anti-depressant medication,
Effexor.  The individual discontinued the medication on his own after seven months.
However, in September 2003, the individual’s depression recurred with the collapse
of his marriage.  He was again treated with Effexor and has continued to take the
medication since that time.  See DOE Exh. 16 at 10; Ind. Exh. 9 at 4.

The Counselor testified at the hearing and confirmed that his bi-weekly sessions with
the individual focus on “two things, it’s like a dual diagnosis in terms of his alcohol
problem as well as his depression.” Tr. at 144-45.  Regarding his use of alcohol, the
Counselor stated that the June 2004 DWI was a “wake-up call” for the individual,
that the individual is committed to his recovery, and that the individual has the
internal motivations and external support systems in place to maintain his sobriety.
See Tr. at 149-51.  At the time of the hearing, the individual had achieved 21 months
of sobriety and the Counselor gave him a “very good prognosis” and opined that the
individual has a “very low probability of relapse.”  Tr. at 157.

The Counselor further testified that the individual has come a long way in
understanding his depression.  Tr. at 154.  According to the Counselor, the
individual’s depression is under control and there is no cognizable risk at this time of
it causing a  defect in the individual’s judgment and reliability: “No, not now, not at
this level with his continuing and therapy and continuing to take the medication and
address those issues.”  Tr. at 157.3/  In January 2006, the Counselor referred the
individual to a 



-9-

psychiatrist (Evaluating Psychiatrist) for an independent assessment of the
individual’s depression.  Tr. at 112-13.  In her report, the Evaluating Psychiatrist
diagnosed the individual with Major Depression, Recurrent, but determined that
since resuming the Effexor anti-depressant medication in 2003, “the individual has
been maintained on this dose and followed by his primary care physician . . . with
remission of his acute depressive symptoms.  His mental status is evaluated to be
stable and he appears to be committed to his alcohol rehabilitation program.”  Ind.
Exh. 9 at 4.   

The individual’s father, sister and close friends uniformly testified that the
individual  has made a remarkable turnaround in his life since the June 2004 DWI,
and now displays a positive attitude about himself.  See Tr. at 24, 33, 44, 66, 89.  The
individual’s supervisor similarly testified that since June 2004, “[the individual’s]
attitude is different.  He appears to me to enjoy life a little better, and, I mean, just
completely different.”  Tr. at 55. Although the individual’s son resides with his ex-
wife, the individual spends time with his son on nearly a daily basis, and they have
built a close relationship since the individual has stopped drinking.  Tr. at 30-31, 63,
89.  The individual and his son have begun attending church together.  Tr. at 31,
131-32.  The individual has also begun taking college courses two times a week.  Tr.
at 117.

Finally, I found the individual to be forthright and convincing in stating his
commitment to maintaining his sobriety by remaining in AA and continuing
sessions with his Counselor as long as required.  Tr. at 137.  The individual knows
that he has a solid support system around him.  Tr. at 133.  The individual’s sincerity
was clearly evident when testifying: “I’m going to say I do not see me ever going back
to the bottle.  I’ve just learned too much, and things have been too good this last 20,
21 months to reverse course.  You know, you’re always going to have ups and downs,
hardships, but now I have a support system and the knowledge has to deal with the
things that might come down, come my way. . . And in retrospect, that night when I
ran that deputy off the road in [other State], that neither one of us got killed, I think
the good Lord was watching out for me, and I think I will do everything in my power
as long as I can to let him – to keep me away from alcohol, and I really don’t know
what to add to that.”  Tr. at 139-40.

C.  Rehabilitation and Reformation

In her report, the DOE Psychiatrist recommended as adequate evidence of
rehabilitation: 1) continued attendance at AA meetings with sponsorship at least two
times per week for another year; 2) continued individual counseling as deemed
necessary by his present counselor; 3) evaluation and treatment by a psychiatrist to
fully assess and monitor the individual’s depression; and 4) random blood tests and 
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4/ With regard to reformation, the DOE Psychiatrist recommended that the individual have two years
of sobriety if he goes through the specified rehabilitation treatment program, or three years of
sobriety if he does not. 

5/ The plant psychologist testified at the hearing that the individual has been subject to random alcohol
testing since October 2004, and that the individual will be subjected to six random tests over the
next nine months.  Tr. at 15.

6/ The DOE Psychiatrist adhered to her requirement for a full additional year of AA attendance of
“two times per week” although the individual submitted signed attendance records showing that he
had been attending AA on an average of four times a week since October 2004.  See DOE Exh.
16 at 18; Ind. Exh. 1.

alcohol screening at least once a month for a period of one year.   DOE Exh. 16 at
18.4/  The DOE Psychiatrist testified last at the hearing after listening to the
testimony of the individual and his witnesses, including the opinion of the Counselor,
and examining the documentary evidence submitted by the individual.  When asked
whether in her opinion the individual had presented adequate evidence of
rehabilitation, the DOE Psychiatrist stated: “I have not heard any new information
that will change my recommendation, so I still believe that he needed to continue AA
attendance with a sponsorship for at least another year.”  Tr. at 172.

The DOE Psychiatrist acknowledged that the individual had achieved the other
three elements of her recommendation for adequate rehabilitation, including
individual counseling, stabilization of the individual’s depression, and random
alcohol testing.5/ Tr. at 172-73, 180.  However, the DOE Psychiatrist’s report was
issued in April 2005 and, at the time of the hearing in February 2006, the individual
was two months short of achieving a full additional year of sponsored AA attendance
that she specified as the final element to establish adequate rehabilitation.  Tr. at
176, 180.  The DOE Psychiatrist therefore expressed her opinion that the individual
had not yet shown adequate evidence of rehabilitation at that time.  Tr. at 176.6/

At the close of the hearing, I granted a request by counsel for the individual for leave
to file his closing statement in writing and to supplement the record.  Tr. at 181.  In
his closing statement, filed on March 7, 2006, counsel for the individual requested
that the record remain open until the end of April 2006, to allow the individual to
submit evidence of his fulfillment of the full year of additional AA attendance
required by the DOE Psychiatrist.  Individual’s March 7, 2006 submission at 3.
Counsel further noted that his request was unopposed by DOE Counsel.  I granted
this request by correspondence dated April 7, 2006.  On May 2, 2006, the individual
submitted a sworn affidavit that he had continued his AA attendance, with a
sponsor, for at least twice a week through April 2006, as required by the DOE
Psychiatrist, and additionally provided a signed log of the meetings he attended.  See
Affidavit of Individual, filed 
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May 2, 2006, and attachment.  The individual also affirms in his affidavit that he
has maintained his sobriety, which he began June 23, 2004.

Having fully considered the present record of this case, I have determined that the
individual has achieved adequate rehabilitation.  It is clear from the record that the
individual has done everything possible to confront his alcohol dependence since
being arrest for DWI in June 2004.  From all accounts, the individual has turned his
life around, and I am persuaded by the individual’s assurances that he has put
alcohol behind him.  According to his Counselor, there is a very low risk of the
individual relapsing into alcohol use at this time.  Further, the individual has now
established all of the elements required by the DOE Psychiatrist to demonstrate
adequate evidence of rehabilitation. I therefore find that the individual has
sufficiently mitigated the security concerns raised under Criteria H and J.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h) and (j) in suspending the individual's access authorization.  For the
reasons I have described above, I find that the individual has mitigated the security
concerns associated with his prior use of alcohol and diagnosis of Alcohol
Dependence.  I therefore find that restoring the individual’s access authorization
would not endanger the common defense and security and would be consistent with
the national interest.  Accordingly, I find that the individual’s access authorization
should be restored.  Review of this Decision by an Appeal Panel may be sought under
the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: May 31, 2006
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Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   November 28, 2005 
 
Case Number:   TSO-0315 
 
 
 
This decision concerns the eligibility of  XXXX X. XXX (hereinafter referred to as "the 
Individual") for reinstatement of an access authorization under the regulations set forth at 
10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.@1  
 
I. BACKGROUND  
 
The present case involves an individual whose DOE access authorization has been suspended.  
On October 1, 2004, the Individual was involved in a domestic incident which led to his arrest 
for Aggravated Battery Against a Household Member, Assault Against a Household Member, 
Interference with Communications and False Imprisonment.  Statement of Charges at 1.  This 
arrest constituted derogatory information which raised security concerns about the Individual.  
Accordingly, the Individual was asked to submit to a Personnel Security Interview (PSI), which  
the Local Security Office (LSO) conducted on November 16, 2004.  A transcript of this PSI 
appears in the Record as DOE Exhibit No. 36.  The October 1, 2004 incident was not the only 
derogatory information in the Individual’s security file involving domestic violence.  The 
Individual’s security file contained information indicating that his first wife had filed Petitions 
for Orders Prohibiting Domestic Violence on July 18, 1994, October 10, 1993, February 18, 
1992 and February 16, 1992.  The November 16, 2004 PSI failed to resolve the security concerns 
raised by the Individual’s October 1, 2004 arrest and the four Petitions for Orders Prohibiting 
Domestic Violence filed against him by his first wife.   
 
 
 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
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The Individual was then asked to submit to an examination by a DOE Psychiatrist.  On June 7, 
2005, the DOE Psychiatrist conducted a forensic psychiatric examination of the Individual.  Prior 
to conducting this examination, the DOE Psychiatrist reviewed selected portions of the 
Individual=s security file.  On June 9, 2005, the DOE Psychiatrist issued a report in which he 
stated that the Individual met the criteria for Impulse Control Disorder, Not Otherwise Specified 
(NOS), as set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition- 
Text Revised (DSM-IV-TR).  DOE Exhibit 17 at 9-10.  The DOE Psychiatrist further opined that 
this medical condition causes, or may cause, a significant defect in the Individual’s judgment or 
reliability.  DOE Exhibit 17 at 9.  The DOE Psychiatrist’s Report did not indicate whether the 
DOE Psychiatrist had concluded that the Individual was sufficiently rehabilitated or reformed to 
resolve the security concerns raised by his diagnosis of Impulse Control Disorder NOS.  
 
The LSO concluded that the Individual failed to resolve the substantial doubts about his 
eligibility for a DOE access authorization raised by the Psychiatrist’s conclusion that the 
Individual has Impulse Control Disorder NOS.2  Accordingly, an administrative review 
proceeding was initiated.  See 10 C.F.R. ' 710.9.  The LSO issued a letter notifying the 
Individual that it possessed information that raised a substantial doubt concerning his eligibility 
for access authorization (the Notification Letter).3  The Notification letter alleges that the 
Individual has  
 

An illness or mental condition of a nature which, in the opinion of a psychiatrist 
or licensed clinical psychologist, causes or may cause a significant defect in 
judgment or reliability, 10 C.F.R. ' 710.8(h) (Criterion H).   

 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter. This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the Hearing, the LSO presented one witness: the DOE Psychiatrist.  The Individual presented 
six witnesses: his current wife (the Current Wife), his current mother- in-law, his counselor (the 
Counselor), a co-worker and two of his former supervisors.  The Individual also testified on his 
own behalf.  See Transcript of Hearing, Case No. TSO-0315 (hereinafter cited as ATr.@).  
 
 
 

                                                 
2  The Notification Letter also references a December 24, 1985 arrest for Aggravated Driving 
While Intoxicated (DWI).  The DOE has not explained the relevance of this information.  The 
Notification Letter does not allege that the Individual uses alcohol habitually to excess or suffers 
from any alcohol related disorder.  Nor did the DOE indicate any relationship between the DOE 
Psychiatrist’s diagnosis of Impulse Control Disorder NOS and this DWI. 
 
3  Criterion H was the sole criterion cited in the Notification Letter. 
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II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a).  
 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, explo itation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
The Individual has a significant history of domestic incidents.4  The Individual has two children 
from his first wife (the Ex-Wife), whom he married on January 12, 1988.  In September 1990, 
the Ex-Wife filed for a divorce, which was finalized in October of 1992.  The Record shows that 
the separation and ensuing divorce were particularly contentious.  On February 16, 1992, the Ex-
Wife filed a Petition for Order Prohibiting Domestic Violence, alleging that the Individual had, 
in the presence of their children, threatened to strike her.  The Individual denies this allegation.  
Two days later, on February 18, 1992, the Ex-Wife again filed a Petition for an Order Prohibiting 
Domestic Violence, alleging that the Individual had threatened to kill her.  The Individua l 
initially denied this allegation at the Hearing, but acknowledged that he had cursed at her in the 
presence of their children.  Tr. at 33-36.  The Individua l subsequently admitted he may have 
made statements that could have been perceived as threats.  Tr. at 42.  In October 1993, the Ex-
Wife again filed a Petition for Order Prohibiting Domestic Violence, alleging that the Individual 
had verbally abused her in the presence of their two children during a custody exchange.  As a 
result, the Individual was ordered by the court to obtain counseling for anger management issues.  
In July 1994, the Ex-Wife again filed a Petition for Order Prohibiting Domestic Violence.  In the 
Judge’s decision granting the Ex-Wife’s July 1994 request for a protective order, the Judge noted 
that the Individual “admits to confronting [his former in- laws] during exchange of children, 
cussing threatening to beat up [his former father-in- law and] throwing a finger.  The children 
were present [and] saw the entire event.”  Order Prohibiting Domestic Violence, dated August 2, 
1994.  In an August 4, 1995 PSI, the Individua l admitted asking his former father-in- law to “step  
 

                                                 
4   Interestingly, each of these incidents occurred during emotionally trying situations involving 
his children or stepchild. 
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out of the car.”  DOE Exhibit 37 at 65-66.  At the Hearing, the Individual denied that he had ever 
threatened his former father- in- law.  Tr. at 30, 33. 
 
The Individual remarried (to his Current Wife) on September 25, 1993.  On October 1, 2004, the 
Individual was arrested and charged with Aggravated Battery Against a Household Member, 
Assault Against a Household Member, Interference with Communications and False 
Imprisonment.  A Statement of Probable Cause prepared and signed by the arresting officer 
states, in pertinent part 
 

On October 1, 2004 . . . I was notified by State Police Dispatch . . . to respond to 
the . . . hospital emergency room in reference to a report of a victim of domestic 
violence.  . . . I arrived at the hospital and met with the [Current Wife].    

 
* * * 

 
[The Individual] reportedly . . . threw a TV remote control at [the Current Wife] 
striking her on the right side of the head.  [She] said that [the Individual] threw 
her to the ground and punched her in the head with a closed fist several times and 
may have kicked her in the leg.  [She] did have no ticeable swelling of the jaw line 
on the right side.  [She] also had a minor cut under her right ear lobe and dry 
blood behind her right ear. 

 
DOE Exhibit 31.   
 
At the Hearing the Individual’s testimony concerning the October 1, 2004 incident directly 
contradicted the arresting officer’s Statement of Probable Cause.  The Individual testified that he 
had thrown the TV remote at a couch.  Tr. at 21-22.  According to the Individual, the TV Remote 
then bounced off the couch and hit his Current Wife in the face.  Tr. at 18, 21-22.  The Individual 
did admit that he threw the TV remote out of anger.  Tr. at 22.  The Individual testified that he 
did not strike his Current Wife with a closed fist, or hit her, as alleged in the Statement of 
Probable Cause.  Tr. at 19-20.  The Individual testified that the swelling of the Current Wife’s 
jaw, which was noted in the Statement of Probable Cause, was likely caused by her chronic jaw 
problem. 5  Tr. at 20.  The Individual also testified that he did not throw his Current Wife to the 
ground, as alleged in the Statement of Probable Cause.  Tr. at 20-21.  Instead, the Individual 
testified, she inadvertently fell when he tried to grab the phone away from her.  Tr. at 23-24; 
DOE Exhibit 36 at 46 (“I tried to trip her, but I couldn’t.  So I went, I grabbed her like this and 
she fell.”). 
 

                                                 
5   The Current Wife testified that her chronic jaw problem does not result in swelling.  Tr. at 
128.  Moreover, in his November 16, 2004 PSI, the Individual stated: “And I did, I could, if, uh, 
you wanted, I could probably get, uh, the medical report from the hospital and stuff.  I bet you 
they did not find bruises or anything on her.”  DOE Exhibit 36 at 50.  Later on in that same PSI, 
the Individual stated:   “And another thing that happened, when I actually threw her, her jaw 
came out of place.”  Id. at 52 (emphasis supplied).   



 5 
However, he subsequently stated that he might have asked his former father- in- law to “step out 
of the car.”  Tr. at 33.   
 
The Individual testified that he is currently obtaining anger management counseling.  Tr. at 46.  
He testified that this counseling has helped him “a lot.”  Tr. at 46-47.  The Individual testified 
that he has not lost his temper since the October 1, 2004 incident.  Tr. at 47.   
 
The Current Wife testified on behalf of the Individual at the hearing.  The Current Wife 
corroborated the Individual’s contention that he did not strike her with his closed fist, as alleged 
in the Statement of Probable Cause.  Tr. at 114, 116, 118.  The Current Wife did testify that the 
Individual threw the  TV remote at her, which aggravated a pre-existing jaw injury.  Tr. at 109, 
112.   The Current Wife was unsure of whether the Individual intended to hit her when he threw 
the TV Remote.  Tr. at 112.  The Current Wife testified that the swelling in her jaw was caused 
by it being hit by the TV Remote.  Tr. at 117.  The Current Wife also testified that the Individual 
was benefiting from counseling.  Tr. at 123.   
 
The Individual’s Counselor testified on his behalf.  The Counselor testified that he has been 
counseling the Individual on a bi-weekly basis since October 25, 2005.  Tr. at 83-84.  The 
Counselor testified that the Individual could not be properly diagnosed with an Impulse Control 
Disorder.  Tr. at 86, 91-92.  Specifically, the Counselor testified  
 

I ruled it out mainly because, you know, while some of [the Individual’s] 
behavior was impulsive, just because someone acts impulsively doesn’t mean 
they fit under an impulse control disorder.  The essential feature being that there 
is a failure to resist the impulse, but also that the person experiences a sense of 
tension or arousal before committing the act, and then experiences pleasure, 
gratification, or some type of relief at the time they are committing the act. 

 
Tr. at 86.  Instead, the Counselor thought the Individual should be diagnosed with Adjustment 
Disorder, with disturbance of conduct, and partner relational problems.  Tr. at 84-87, 91.  During 
his testimony, the Counselor provided the following explanation for this opinion: 
 

The DSM-IV states that if an impulse control problem is a feature of another 
disorder, then the impulse control disorder should be ruled out.  So that’s why I 
didn’t go with that disorder, impulse control disorder, since there is another 
disorder that better fit [the Individual’s] particular symptoms.  If [the Individual] 
had come in to see me when [he] went through [his] divorce, I probably would 
have diagnosed [him] at that time with a partner relational problem, which would 
have been a secondary diagnosis, although I hate to call it secondary since I think 
that was really the primary underlying stressor.  And then I would have also, as a 
primary diagnosis, given [him] adjustment disorder with disturbance of conduct. 

 
Tr. at 86-87.  The Counselor noted that the Individual, in essence, has an anger management 
problem.  Tr. at 93.  According to the Counselor, an anger management problem is a coping  
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deficit rather than a psychiatric disorder.  Tr. at 93.  The Counselor testified that he had used 
cognitive therapy to help the Individual recognize the communication problems and maladaptive 
interactions he was having with his Current Wife and step-daughter.  Tr. at 87.  As a result, 
according to the Counselor, the Individual was doing much better.  Tr. at 87-88.  The Counselor 
testified that the Individual has improved to the point where his judgment and reliability are no 
longer affected and the Adjustment Disorder diagnosis no longer is applicable.  Tr. at 95-96.   
 
The DOE Psychiatrist was present for the entire hearing, and was able to observe the testimony 
of the Individual and his witnesses. After the Individual had testified and presented his six 
witnesses, the DOE Psychiatrist testified.  The DOE Psychiatrist agreed that the Individual’s 
anger management problems were “the key clinical issue.”  Tr. at 134-135.  The DOE 
Psychiatrist testified that he generally agreed with the Counselor’s testimony.  Tr. at 136-137, 
142.  The DOE psychiatrist testified that his original diagnosis of Impulse Control Disorder and 
the Counselor’s diagnosis of Adjustment Disorder were similar and further stated “I almost like 
[the Counselor’s] diagnostic choice better than my own.”  Tr. at 137.  The DOE Psychiatrist 
agreed that the Adjustment Disorder diagnosis is, by definition, self- limiting.  Tr. at 139.  Noting 
that the Individual had made changes since he had last examined him, the DOE Psychiatrist 
testified    
 

Given the fact that my initial diagnosis barely had him in the gray area of impulse 
control disorder, given the fact that there have been ten months without 
symptoms, I would think I would have to go along with that diagnostic 
presentation of [the Counselor] . . . of an adjustment disorder with disturbance of 
conduct, which actually has a slightly better prognosis, I guess, than impulse 
control disorder, NOS, and which is no longer present.  And therefore I would 
say, I guess, as of today, I would say that he does not have a mental disorder that I 
would diagnosis today. 

 
Tr. at 142.  Concerning the future possibility of relapse, the DOE Psychiatrist stated  
 

I would give an optimistic prognosis, for a number of reasons.  Number one, 
looks like his family is in good shape and withstood the stress of these past nine 
months, and that’s a good prognostic factor.  Most of his problems have occurred 
in the context of a dysfunctional relationship, at least in that moment in time, and 
looks like his relationship with his wife is good and has a good prognosis, if you 
will.  . . .  The other thing is, I think as horrible as it is for him, this process 
probably has brought up so much to him the need to maintain control of his anger, 
that if he did lose control, and certainly I think he’s going to be tempted to want to 
do violence to his wife, daughter or all of the above, but I think even partly 
because of the therapy that he’s gone through, and the cost that it’s been over the 
year, that I think that’s going to improve the prognosis, that he’s going to think 
twice before doing any violence.  So I think his prognosis for controlling his 
anger is better, and I would say acceptable. 

 
 



 7 
Tr. at 143-144.  Since both experts that testified at the Hearing agreed that the Individual does 
not currently have an illness or mental disorder that causes or may cause a defect in his judgment 
or reliability, I find that the security concerns about the Individual raised under Criterion H have 
been resolved. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conc lude that the Individual has resolved the security concerns 
raised under Criterion H.  Therefore, the Individual has demonstrated that restoring his security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, it is my opinion that the Individual’s Access authorization should 
be restored.  The DOE may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 10, 2006 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

May 9, 2006 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   November 28, 2005 
 
Case Number:   TSO-0316 
 
This decision concerns the eligibility of XXXXX X XXXXXXX (hereinafter referred to as "the 
Individual") to have his access authorization restored under the regulations set forth at 10 C.F.R. 
Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”1  
 
I. BACKGROUND  
 
The Individual’s access authorization was suspended by a DOE Local Security Office (LSO) 
when it received derogatory information raising a significant doubt about his eligibility to 
maintain his access authorization.  This derogatory information was revealed by a background 
investigation of the Individual.  After conducting this background investigation, the LSO 
concluded that the Individual failed to resolve the substantial doubts about his eligibility for a 
DOE access authorization that the derogatory information raised.  Accordingly, an administrative 
review proceeding was initiated.  See 10 C.F.R. § 710.9.  The LSO then issued a letter notifying 
the Individual that it possessed information that raised a substantial doubt concerning his 
eligibility for access authorization (the Notification Letter).  The Notification Letter alleges that 
the Individual has 
  

(1) Deliberately misrepresented, falsified, or omitted significant information from 
a . . . Questionnaire for Sensitive (or National Security) Positions, . . . a personnel 
security interview, written or oral statements made in response to official inquiry 
on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization, or proceedings conducted pursuant to § 710.20 through § 710.31, 
10 C.F.R. § 710.8(f) (Criterion F); 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
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(2) Trafficked in, sold, transferred, possessed, used, or experimented with a drug 
or other substance listed in the Schedule of Controlled Substances established 
pursuant to section 202 of the Controlled Substances Act of 1970 (such as 
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as 
prescribed or administered by a physician licensed to dispense drugs in the 
practice of medicine, or as otherwise authorized by Federal law.  10 C.F.R. 
§710.8(k) (Criterion K); and 

 
(3) Engaged in any unusual conduct or is subject to any circumstances which tend 
to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to 
the best interests of the national security . . .  10 C.F.R. § 710.8(l) (Criterion L).  

 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter.  This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the Hearing, the LSO presented no witnesses.  The Individual testified on his own behalf and 
called four witnesses: two friends, his sister and his girlfriend.  See Transcript of Hearing, Case 
No. TSO-0316 (hereinafter cited as “Tr.”).  
 
II. STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
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III. FINDINGS OF LAW AND FACT 
 
A.  Criterion F 
 
On November 3, 2000, the Individual completed and submitted a Questionnaire for National 
Security Positions (QNSP) to the LSO for the purpose of obtaining a DOE access authorization.  
This QNSP appears in the Record as DOE Exhibit 9.  Question 24a of that QNSP asked “Since 
the age of 16 or in the last 7 years, whichever is shorter, have you illegally used any controlled 
substance, for example, marijuana, cocaine, crack cocaine, hashish, narcotics (opium, morphine, 
codeine, heroin, etc.), amphetamines, depressants (barbiturates, methaqualone, tranquilizers, 
etc.), hallucinogenics (LSD, PCP, etc.), or prescription drugs?”  The Individual answered this 
question “yes.”  DOE Exhibit 9 (emphasis in the original).  Question 24c of that QNSP asked “In 
the past 7 years, have you been involved in the illegal purchase, manufacture, trafficking, 
production, transfer, shipping receiving, or sale of any narcotic, depressant, stimulant, 
hallucinogen, or cannibis for your own intended profit or that of another?”  The Individual 
answered this question “yes.”  Id.  The QNSP then requested the Individual to identify each 
illegal drug he had used, provide the dates on which he had used the illegal drug, and indicate the 
number of times he had used the drug.  The Individual indicated that he had used one illegal 
drug, “speed” on an estimated 10 occasions between in December 1997 and May 1998.  Id.   
 
Because the Individual’s admitted illegal drug use raised security concerns, the LSO requested 
that the Individual participate in a Personnel Security Interview (PSI).  That PSI was conducted 
on April 26, 2001.  The transcript of the April 26, 2001 PSI appears in the Record as DOE 
Exhibit 11.  During the April 26, 2001 PSI, the Individual was asked if he had ever used 
marijuana.  He answered in the affirmative.2  DOE Exhibit 11 at 25.  The Individual also 
reiterated that he had used “speed.”  Id. at 26.  The Individual specifically denied that he had 
used a number of illegal drugs, including psychoactive mushrooms, cocaine, and LSD.  Id. at 25, 
26.  The Individual further indicated that he had last used marijuana in 1986.  Id. at 28.  During 
this PSI, the Individual signed a DOE Drug Certification in which he promised to refrain from 
future involvement with illegal drugs.  Id. at 40, 41; DOE Exhibit 7.  As a result, the DOE 
determined that the security concerns raised by the Individual’s illegal drug use were resolved 
and the Individual received a DOE access authorization.   
 
During a reinvestigation of the Individual, the Individual was once again required to complete 
and submit a QNSP.  On October 27, 2004, the Individual submitted this QNSP, which appears 
in the Record as DOE Exhibit 8.  In this QNSP, the Individual again answered “yes” to 
Questions 24a and 24c.  DOE Exhibit 8.  The October 27, 2004 QNSP then requested the 
Individual to identify each illegal drug he had used, provide the dates on which he had used the 
illegal drug, and indicate the number of times he had used the drug.  In response, the Individual 
indicated that he had used two illegal drugs, “speed” on an estimated 10 occasions between 
December 1997 and May 1998 and cocaine on two occasions between April 1999 and May 2000.  
Id. 
 

                                                 
2  The Individual had failed to include marijuana in his response to Question 24 of the November 3, 2000 QNSP. 



 
 

−4−

The Individual’s answers to questions posed on the October 27, 2004 QNSP raised a number of 
security concerns.  In addition to indicating that the Individual’s drug use had been more 
extensive than he had previously admitted, the Individual’s answers to the October 27, 2004 
QNSP had omitted mention of the Individual’s previously admitted marijuana use.  More 
importantly, the Individual’s admission, in the October 27, 2004 QNSP, that he had used cocaine 
during the April 1999 through May 2000 time period indicated that his answer to Question 24 of 
the November 3, 2000 QNSP was suspiciously incomplete.  As a result of the security concerns 
raised by the Individual’s October 27, 2004 QNSP, the LSO requested that the Individual 
participate in a second Personnel Security Interview (PSI).  The transcript of that PSI, conducted 
on May 6, 2005, appears in the Record as DOE Exhibit 10.  During this PSI, the Individual 
further admitted that he had used LSD in the late 1980s and psychoactive mushrooms in 1988 or 
1999.  DOE Exhibit 10 at 22, 30-31.3  Since the Individual had specifically denied using these 
drugs during the April 26, 2001 PSI, the Individual’s admissions during the May 6, 2005 PSI 
revealed that the Individual had provided false information in the previous PSI as well as both 
QNSPs.4  DOE Exhibit 11 at 25-26.   
 
In summary, the Record includes substantial evidence showing that the Individual provided false 
information to DOE Security Officials on several occasions.  The answers provided by the 
Individual in response to the November 3, 2000 QNSP omitted mentioning the Individual’s use 
of psychoactive mushrooms, marijuana, cocaine, mushrooms and LSD.  During the ensuing 
April 26, 2001 PSI, the Individual continued to conceal his use of cocaine and LSD.  The 
answers provided by the Individual in response to the October 27, 2004 QNSP omitted 
mentioning his marijuana, LSD and psychoactive mushroom use.  These omissions and 
falsifications provide a sound basis for the LSO’s decision to invoke Criterion F. 
 
Providing false information in a QNSP or PSI raises significant security concerns under Criterion 
F.  False statements by an individual in the course of an official inquiry regarding a 
determination of eligibility for DOE access authorization raise serious issues of honesty, 
reliability, and trustworthiness.  The DOE security program is based on trust, and when a 
security clearance holder breaches that trust, it is difficult to determine to what extent the 
individual can be trusted again in the future.  See e.g., Personnel Security Hearing, Case No. 
VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), affirmed, 27 DOE ¶ 83,030 (2000) (case 
terminated by OSA, 2000); Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 
at 85,515 (1995) affirmed (OSA, 1995). 
                                                 
3  The Individual also admitted that his use of marijuana was much more extensive than he had previously indicated 
in the April 26, 2001 PSI.  DOE Exhibit 10 at 50-56. 
 
4  The Notification Letter, apparently reflecting the LSO’s inaccurate conclusion that methamphetamines constitute a 
class of drugs separate and distinct from amphetamines (commonly referred to as “speed”), incorrectly alleges that 
the Individual omitted mentioning his use of crystal methamphetamines in the November 3, 2000 QNSP and the 
April 26, 2001 PSI. See DOE Exhibit 10 at 25-27.  In both the November 2000 QNSP and the April 26 2001 PSI, 
the Individual indicated that he had used “speed” or amphetamines.  According to the United States Drug 
Enforcement Agency, “Amphetamine, dextroamphetamine, methamphetamine, and their various salts, are 
collectively referred to as amphetamines.  In fact, their chemical properties and actions are so similar that even 
experienced users have difficulty knowing which drug they have taken.”  Drug Enforcement Agency Website at 
http://www.dea.gov/pubs/abuse/5-stim.htm. 
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A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing, 
Case No. VSO-0244, 27 DOE ¶ 82,797, affirmed (OSA, 1999); Personnel Security Hearing, 
Case No. VSO-0154, 26 DOE ¶ 82,794 (1997), affirmed, Personnel Security Review, Case No. 
VSA-0154, 27 DOE ¶ 83,008 affirmed (OSA, 1998).  In the end, like all OHA Hearing Officers, I 
must exercise my common sense judgment in determining whether an individual’s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence 
of mitigation to resolve the security concerns raised by his failure to honestly disclose his illegal 
drug use. 

In a number of decisions, DOE hearing officers have considered the implications of 
falsifications.  The factors considered in these cases include the following: whether the 
individual came forward voluntarily to renounce his falsifications, compare Personnel Security 
Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA, 1996) (voluntary 
disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327, 28 DOE 
¶ 83,005 (2000), affirmed (OSA 2000) (falsification discovered by DOE security); the length of 
time the falsehood was maintained; whether a pattern of falsification is evident; and the amount 
of time that has transpired since the individual’s admission.  See Personnel Security Hearing, 
Case No. VSO-0327 (2000), affirmed (OSA, 2000) (less than a year of truthfulness insufficient to 
overcome long history of misstating professional credentials).  See also Personnel Security 
Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months since last falsification not 
sufficient evidence of reformation from falsifying by denying drug use); Personnel Security 
Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (2000), affirmed (OSA, 2000). 

Turning to the present case, I note that the Individual revealed his falsifications.  This factor 
weighs in his favor.  However, the Record also shows that the Individual provided the LSO with 
false or misleading information on at least three occasions over a period of four years, thereby 
establishing a strong and continuing pattern of falsification.  In addition, the Individual’s last 
provision of false or misleading information occurred relatively recently, on October 27, 2004.  
These factors weigh heavily against a finding that the Individual has mitigated the security 
concerns raised by his provision of false or misleading information to the LSO. 
 
Our previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating security concerns arising from irresponsible behavior.  See Personnel 
Security Hearing, Case No. VSO-0499, 28 DOE ¶ 82,850 (2002).  In most cases in which hearing 
officers have concluded that doubts about an individual’s judgment and reliability raised by 
evidence of falsification have been resolved, a substantial period of time has passed since the 
falsification.  In these cases, the time period has allowed individuals to establish a pattern of 
responsible behavior.  In those cases where an individual was unable to establish a sustained 
period of responsible behavior, hearing officers have generally determined that the individual 
was not eligible to hold an access authorization.  See Personnel Security Hearing, Case No. 
VSO-0448, 28 DOE ¶ 82,816 (2001) (11 months not sufficient to mitigate four year period of 
deception); Personnel Security Hearing, Case No. VSO-0327, 27 DOE ¶ 82,844 (2000) (less than 
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one year of truthfulness insufficient to overcome long history of misstating professional 
credentials); Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 
months since last falsification not sufficient evidence of reformation).  In the present case, the 
Individual has not established a significant pattern of responsible behavior.   
 
The Individual did not reveal the full extent of his illegal drug use until the May 6, 2005 PSI.5  
Accordingly, the Individual had not yet established even a year-long pattern of responsible 
behavior at the time of the hearing.  As the cases cited above indicate, a year-long pattern of 
responsible behavior would be insufficient to mitigate a four-year period of deception.   
 
The Individual has attempted to mitigate this four year pattern of deception by submitting 
evidence showing that he is an excellent employee, father, brother, friend and fiancé.  Additional 
evidence submitted by the Individual establishes that he is financially responsible.  While this 
evidence creates a highly favorable impression of the Individual, it cannot resolve the serious 
security concerns raised by his repeated provision of false information to DOE Security officials.  
Accordingly, the security concerns associated with the Individual’s falsifications remain 
unresolved. 
 
B.  Criterion K 

As the preceding discussion shows, the Individual has admitted to using marijuana, 
amphetamines, cocaine, psychoactive mushrooms and LSD.  Accordingly, the information in the 
Record provides a sound basis to invoke Criterion K.  Illegal drug use evidences an unacceptable 
and disturbing disregard for laws prohibiting their use. Such disregard for the law raises concerns 
that the Individual may similarly disregard other laws, including those which protect classified 
information and special nuclear materials. See Personnel Security Hearing, Case No. VSO-0116, 
26 DOE ¶ 82,765 at 85,602 (1997), citing  Personnel Security Hearing, Case No. VSO-0013, 
25 DOE ¶ 82,752 at 85,512 (1995)).  Moreover, the use of illegal drugs, and the disregard for 
law and authority that such use suggests, indicate a serious lapse in judgment and maturity.  
Involvement with illegal drugs may also render the user susceptible to blackmail or coercion.   

The Individual repeatedly testified that drugs were no longer part of his life and would not be in 
the future.  Tr. at 116, 128.  Moreover, two of the Individual’s character witnesses: -- his live-in 
girlfriend of 14 years and his sister -- testified that they were unaware of any recent illegal drug 
use by the Individual.  Tr. at 73-74, 83, 89.  In addition, the Individual has shown that his 

                                                 
5  Using the May 6, 2005 PSI as the starting date for a period of responsible behavior might be unduly charitable.  
The transcript of the May 6, 2005 PSI reveals that, even at that point in time, the Individual was not meeting the 
high standard of candor required of those possessing a DOE Access Authorization.  During that PSI, the Individual 
was asked why he had omitted several illegal drugs from a QNSP. DOE Exhibit 10 at 35.  The Individual responded 
by stating “’Cause it wasn’t in the timeframe.  I thought it was like a certain amount of timeframe, uh my mistake.  
Seven years it says.”  Id.  The Individual was then reminded that his use of cocaine was clearly within the 
timeframe.  Id.  The Individual responded by stating “Yeah, and if I, I don’t know why I left that out. . . .”  Id. at 36.  
The Individual was subsequently asked if he had provided inaccurate information because he was “. . . afraid to 
disclose more illegal drug use than [he] had admitted?”  Id. at 43.  The Individual responded by stating “probably.”  
Id. at 44. 
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employer currently subjects its employees to random drug testing, by submitting written 
documentation of his employer’s drug testing policy and two copies of his random drug testing 
results which indicated that these tests were negative.  Individual’s Exhibit C. 
 
For these reasons, I am convinced that the Individual no longer uses illegal drugs and is unlikely 
to resume their use in the future.  Accordingly, I find that the security concerns raised by the 
Individual’s illegal drug use have been sufficiently mitigated. 
 
C.  Criterion L 
 
The Notification Letter notes that the Individual lied to a former employer about his illegal drug 
use.  Notification Letter ¶ III.  The Individual admits this allegation.  Tr. at  130-32.  However, 
the Record shows that the Individual last worked for that employer in October of 2000.  
Individual’s Exhibit B.  In most cases, I would find that the security concerns raised by this act 
of dishonesty had been mitigated by the passage of time.  However, the Individual’s subsequent 
history of repeated provision of false information has perpetuated the relevance of this security 
concern.  Accordingly, I find that the security concerns raised under Criterion L remain 
unresolved. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criterion K.  However, the Individual has not resolved the security concerns raised 
under Criteria F and K.  Therefore, the Individual has not demonstrated that restoring his security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, it is my opinion that the Individual’s access authorization should 
not be restored.  The Individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 9, 2006 
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 28, 2005

Case Number: TSO-0317

This Decision concerns the eligibility of XXXXXXXXXXXX (the Individual) to possess an
access authorization under the Department of Energy (DOE) regulations entitled “General
Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  Access authorization is defined as an administrative1/

determination that an individual is eligible for access to classified matter or is eligible for
access to, or control over, special nuclear material.    After reviewing the evidence before2/

me I find the Individual’s access authorization should not be restored.

I. Background

The misuse of alcohol and an evaluative report of the Individual by a DOE-contractor
psychiatrist (DOE Psychiatrist) have been cited by the Local Security Office (LSO) as
constituting derogatory information casting doubt as to the Individual’s eligibility to
possess a security clearance.  In 2000, the Individual was arrested and charged with
Aggravated Driving While Intoxicated (DWI).  Again in 2003, the Individual was arrested
and charged with Driving Under the Influence of Alcohol (DUI).  During his Personnel
Security Interview (PSI) in 2004, the Individual admitted that alcohol led to his being
placed on academic probation in college and losing his internship.    

After interviewing the Individual and reviewing his Personnel Security File, the DOE
Pschiatrist wrote an evaluative report describing his findings.  He opined that the3/
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   Id. at 29.  4/

  Id.  5/

  Id.6/

  Id.7/

  10 C.F.R. § 710.8(h).8/

  Id.  at  § 710.8(j).  9/

  Id.  at § 710.8(h).10/

  Id.  at § 710.8(j).11/

  10 C.F.R. § 710.25(a), (b).  12/

    10 C.F.R. § 710.25(g). 13/

Individual has been a user of alcohol habitually to excess and is alcohol dependent.   If not4/

alcohol dependent, then by default, he would be suffering from alcohol abuse.   The DOE5/

Psychiatrist also opined that he has an illness which causes or may cause, a significant
defect in his judgment or reliability.  The DOE Psychiatrist’s opinion was based on the6/

interview and the Individual’s Personnel Security File.7/

Because the derogatory information concerning the Individual  had not been resolved, the
LSO initiated this administrative review proceeding.  The LSO issued a Notification Letter
to the Individual, citing the incidents described above as derogatory information that
created a substantial doubt as to the Individual’s eligibility for an access authorization
under Criteria H  and J.    Criterion H refers to information indicating that an individual8/ 9/

has “an illness or mental condition of a nature which, in the opinion of a psychiatrist or
licensed clinical psychologist, causes or may cause, a significant defect in judgment or
reliability.”   Criterion J refers to information indicating that an individual has “[b]een,10/

or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”11/

Upon receipt of the Notification Letter, the Individual requested a hearing.  The DOE sent
the hearing request to the OHA, and the OHA Director appointed me as the Hearing
Officer in this case.   I convened a hearing in this matter.12/ 13/

At the hearing, the Individual represented himself.  He offered his own testimony.  The
Local Security Office presented one witness, the DOE Psychiatrist.  The local DOE Office
entered 21 exhibits into the record.  
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  10 C.F.R. § 710.10(a). 14/

  See 10 C.F.R. § 710.27(a).15/

  10 C.F.R. § 710.7(c)  16/

  Hearing Transcript (Hearing.  Tr.) at 7.  17/

  Id.  at 8.  18/

  Id.19/

  Id.  at 9-10.20/

II. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued access
authorization eligibility.”   After a question concerning an individual’s eligibility for an14/

access authorization has been properly raised, the burden shifts to the individual who must
come forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”15/

In considering the question of the Individual's eligibility for access authorization, I have
been guided by the applicable factors prescribed in the regulations:  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.   After consideration of all the relevant information in the record, I conclude that16/

a significant security concern was raised by the derogatory information.  Consequently, it
is my decision that the Individual’s access authorization should not be restored.

III.  The Hearing

At the hearing, the Individual testified about the program he performed as a result of his
2003 DUI arrest.   He was required to submit to drug testing for the first six months of the17/

program, three times a week.   In addition, he attended counseling meetings usually four18/

to five times a week, and every time he attended a meeting he was required to take a
breathalyzer test.  The program started in May 2004 and ended in April 2005.  After the19/ 20/
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  Id.  at 17.21/

  Id.  at 20.22/

  Id.  at 24-25.23/

  Id.24/

  Id.  at 27.25/

  Id.26/

  Id.  at 37-38.27/

  Id.  at 38.28/

  Id.29/

  Id.30/

counseling ended, the Individual continued to attend Alcoholics Anonymous (AA)
meetings for about another two months.  He quit attending AA meetings because he felt21/

it was repetitive and, therefore, annoying.  The Individual testified that he has been22/

consuming alcoholic beverages on a social basis since he quit attending AA.  He testified23/

that he consumed one beer approximately two weeks prior to the hearing.  He stated that24/

he believes he can control his alcohol consumption.  When asked if he has a plan in place25/

if his consumption of alcohol increases, he said he does not.26/

At the hearing, the DOE Psychiatrist confirmed his diagnosis that the Individual was
alcohol dependent and thus had a mental condition that could cause a significant defect in
judgment and reliability.  He stated that the evidence to support the diagnosis of alcohol27/

dependence was strong.  The Individual satisfied five criteria for Alcohol Dependence in28/

The Diagnostic and Statistical Manual of the American Psychiatric Association, IVth Edition TR
(DSM-IV TR).  The DOE Psychiatrist stated:

I mean, very briefly, criterion one is tolerance; criterion three is loss of
control; criterion four is unsuccessful efforts at trying to cut down or control;
criterion six is interferes with job, work, that sort of thing; criterion seven is
continue to drink in spite of psychological or physical problems.  He was
having blackouts and continuing to drink.29/

The Individual’s alcohol dependence has caused problems at school and with his job, in
addition to his two DUIs.   The DOE Psychiatrist stated that he was 100 percent certain30/
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  Id.  at 39.31/

  Id.32/

  Id.  at 39-40.33/

  Id. at 41.34/

  See 10 C.F.R. § 710.27(a).35/

of his diagnosis and believed that 100 out of 100 doctors equally trained would agree with
him.  31/

He then testified that at the time he evaluated the Individual there was no evidence of
rehabilitation or reformation, even taking into consideration his counseling and attendance
at AA.  The DOE Psychiatrist stated that if the Individual had continued to attend AA for32/

at least another year and maintained his sobriety during that time, he would have shown
adequate evidence of rehabilitation and reformation.  If the Individual did not attend AA33/

and merely stopped drinking on his own, the DOE Psychiatrist believed he needed to be
abstinent for a period of five years.34/

IV.  Findings and Conclusions

After reviewing the testimony presented in this case as well as the other evidence
contained in the record, I find that the Individual does have an illness or mental condition
which causes or may cause a significant defect in judgment or reliability, so as to raise a
security concern.  In addition,  I find that the Individual does have an alcohol problem that
also raises a security concern.  Although at the time he met with the DOE Psychiatrist he
was beginning his reformation and rehabilitation, his actions since that time have negated
any progress he had made at that time.  

After a question concerning an individual’s eligibility for an access authorization has been
properly raised, as it has in this case, the burden shifts to the individual who must come
forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”  The Individual presented no such35/

evidence at the hearing.  The Individual testified that he last consumed alcohol two weeks
prior to the hearing. He no longer attends AA.  He believes he can control his drinking,
however, he does not have a plan if it were to increase.   None of the evidence provided by
the Individual gives me any assurance that his alcohol-related problems will not recur.
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In sum, I find the expert testimony of the DOE Psychiatrist persuasive.  Consequently, I
find that concerns raised by the Individual’s diagnosis of alcohol dependence were not
mitigated at the time of the hearing.  I was convinced by the expert testimony.  The security
concern raised by the DOE Psychiatrist’s report and the other cited Criteria H and J
information has not been mitigated by the evidence provided by the Individual. 

V. Conclusion

Upon consideration of the record in this case, I find that Criteria H and J security concerns
regarding the Individual’s eligibility for a security clearance have not been mitigated.
Therefore, I conclude that restoring the Individual’s access authorization would endanger
the common defense  and security and would be clearly inconsistent with the national
interest.  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s access
authorization should not be restored.  

The review procedures applicable to proceedings under Part 710 were revised effective
September 11, 2001.  66 Fed.  Reg.  47061 (September 11, 2001).  Under the revised
procedures, the review  is performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: January 17, 2007
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Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 30, 2005 
 
Case Number:  TSO-0320 
 
This Decision concerns the eligibility of xxxxxxxxxxxxx (hereinafter "the individual") for continued access authorization. 
 The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, "Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  This Decision will consider 
whether, based on the testimony and other evidence presented in this proceeding, the individual's suspended access 
authorization should be restored.  For the reasons detailed below, it is my decision that the individual's access 
authorization should be restored.   
 
      I. BACKGROUND 
 
On June 27, 2005 a DOE consulting psychiatrist evaluated the individual.  The DOE consulting psychiatrist diagnosed the 
individual as alcohol dependent in early full remission.1  See Diagnostic and Statistical Manual of the American 
Psychiatric Association, 4th edition, Text Revision (DSM-IV).  On September 19, 2005 the DOE issued a notification letter 
to the individual.   The statement of concerns attached to the notification letter found that the DOE consulting 
psychiatrist’s diagnosis gives rise to a security concern under Criteria H and J.  10 C.F.R. § 710.8 (h) and (j).   
  
The statement of concerns indicates that the individual was arrested for Driving While Intoxicated (DWI) on December 
10, 2004.  At that time his blood alcohol registered .18.  The statement further indicated that during an April 11, 2005 
personnel security interview (PSI) and during the consulting psychiatrist’s June 25, 2005 interview the individual stated 
that he is alcohol dependent.  Finally, the statement  indicates that during the PSI the individual stated that for the 18 
months prior to his DWI arrest,  his consumption of alcohol made it difficult for him to accomplish household tasks and 
during that period the individual and his wife had a number of arguments about the level of his alcohol consumption.    
 
In the notification letter, the Manager informed the individual that he was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual  

                                                 
1 The DOE consulting psychiatrist testified that if the individual’s statement at the March 2006 hearing that he has not consumed alcohol in 15 
months is accurate then he would be in “sustained full remission” as that term is used in the DSM-IV.  He testified that sustained full remission 
does not mean that the risk of relapse is low.  Rather its sole meaning is that the individual has not consumed alcohol in the last year.  Tr. at 50.    
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requested a hearing.  I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), in 
March 2006 I convened a hearing in this matter (hearing). 
 
At the hearing the individual testified and presented the testimony of his psychiatrist, his treating counselor, his wife, his 
stepson and seven other witnesses.  Below is a summary of the testimony at the hearing.  
  
 II. HEARING 
 
The individual’s attorney indicated in his opening statement at the hearing that the individual agrees with the DOE 
consulting psychiatrist’s diagnosis and the facts indicated in the statement of concerns.  He further indicated that he 
believes the testimony at the hearing will indicate that the individual has been abstinent for 15 months, has received 
effective treatment, and is committed to abstinence.  Transcript of Hearing (Tr.) at 7. 
 
A.  The DOE Consulting Psychiatrist  
 
The majority of the DOE consulting psychiatrist’s testimony came during his testimony as the first witness and his 
testimony at the end of the hearing.  At the start of the hearing, the DOE consulting psychiatrist testified that the 
individual told him that he started consuming alcohol when he was in 5th grade and gradually increased his consumption 
until he was consuming a case of beer on the weekends during his mid 20s.  Tr. at 18.    Between 1986 and 2004 the 
individual was a user of alcohol habitually to excess.  Tr. at 21.  Finally, the DOE consulting psychiatrist testified that the 
individual’s alcohol consumption in 2003 and 2004 indicated that the individual was alcohol dependent.  Tr. at 18.    
 
The consulting psychiatrist testified that at the time of his June 2005 interview the individual “was doing all the right 
things, but he hasn’t done it for a long enough time [to be considered rehabilitated].”  Tr. at 19. The DOE consulting 
psychiatrist testified that  

 
in this particular case probably the most important part is there adequate evidence of rehabilitation or 
reformation, the DOE also doesn’t define adequate.  And I’ve struggled with that for years and have asked 
so many times, you know, to the people that write me these letters, I say, can you tell me what you mean by 
adequate? And they say no, they can’t, because it’s not in the rule and regulations, and you define it how 
you think it’s appropriate.   
 

Tr. at 14.  He indicated that the fundamental question is whether the individual poses a reasonable security concern, and 
that relates to the risk of relapse. Tr. at 14.  He stated in this regard: 
 

. . . what if someone has a 50% risk of relapse in the next five years, would that be an acceptable security 
concern.  And, you know, we played around with all the numbers and I came to the almost commonsense 
conclusion that about a 10% risk of relapse in the next five years seemed like that would be acceptable.  But 
again, there is a lot of judgment call and gray areas, so that’s how I define adequate degree of rehabilitation 
or reformation, where the risk of relapse in the next five years is low, which I defined as ten percent or less.  
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Tr. at 15. 
 
The DOE consulting psychiatrist defined a relapse as “drinking to the point of intoxication, because that’s where the 
security concern is.”  Tr. at 16.    
 
The DOE consulting psychiatrist testified that, in general, a person diagnosed as alcohol dependent needs a treatment 
program and 3 years of abstinence in order to demonstrate a 10% chance of relapse in the next five years.2  Tr. at 20.   
However, he believes that because of the individual’s “good prognostic factors, his sincerity, his support system”  he only 
required two years of abstinence to have a 10% chance of  relapse.  Tr. at 47.  During his testimony the consulting 
psychiatrist mentioned several positive factors:  “his sincerity, his support system.”  Tr. at 47;  “things were going well for 
[the individual], he was satisfied with his job, things were going well.” Tr. at 51; and the individual’s long term 
employment with the DOE.  Tr. at 54.   
     
After hearing all of the testimony at the hearing the DOE consulting psychiatrist gave some additional testimony updating 
his view of the individual’s situation.  He testified that the individual is  

 
doing all the right things, and I just wish you had a little bit more time.  If this hearing was six months from 
now, I’d have no problem with everything I’ve heard, saying, in my opinion that’s adequate [evidence of 
rehabilitation].  But on the other hand, the Hearing Officer knows how I’m defining the terms [adequate 
rehabilitation], and it’s up to the DOE, really, not me, to say how they look at adequate, but at least I’ve said 
how I look at it.   

 
Tr. at 177. 
 
B.  The Individual’s Psychiatrist 
 
The individual’s psychiatrist testified that between 1990 and 1995 he was a consulting psychiatrist for the DOE.  Tr. at 32. 
 During that period he did approximately 200 evaluations for the DOE.  Tr. at 32.   He saw the individual for an evaluation 
on November 7, 2005.   During that evaluation he diagnosed the individual as alcohol dependent in full sustained 
remission. Tr. at 35.   
   
The individual’s psychiatrist testified that the individual was open and candid and that he “recognizes that there is a 
problem” and “he was really focused on treatment, and I think that’s very important.”  Tr. at 37.  He pointed out that the 
individual attends AA meetings three times a week, has an AA sponsor, and is committed to AA.  Tr.  at 37.  He testified 
that he believes the individual has been abstinent since December 2004.  Tr. at 36.    
 

                                                 
2 The DOE consulting psychiatrist indicated that the 1994 Makela Alcoholism Study tracks 10,000 Finnish AA members over many years. 
The study finds that “with a year of sobriety [the study’s participants] risk of relapse in the next year is about thirty percent. With two years of 
sobriety [the study’s participants] risk of relapse is about 20 percent.  With three or more years of sobriety and going to AA, [the study’s 
participants] risk of relapse is 10% ore less.” Tr. at 20.  The DOE consulting psychiatrist testified that he used this study to help him 
determine that normally alcohol dependent individuals that have entered a treatment program and are attending AA meetings require three 
years of abstinence to demonstrate a 10% chance that they will not consume alcohol to intoxication in the next five years.  Tr. at 20.   
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He testified that he believes that performing service work for AA is a positive indicator that an individual will continue 
with AA.  He indicated that the individual has worked at the desk at the AA office since December 2005.  The individual’s 
psychiatrist indicated that the attendance of the individual’s wife at a support group shows family support and a family 
commitment to help the individual maintain his sobriety. Tr. at 40.  Other factors that the individual’s psychiatrist testified 
indicate to him that the individual is unlikely to relapse are: “a stable relationship with his wife” and the individual’s 
recent diagnosis of diabetes.  In this regard, the individual recognizes that future use of alcohol could cause him serious 
health problems.  Tr. at 42.    
 
C.   The Treating Counselor 
 
The treating counselor testified that the individual was referred to him by the Employee Assistance Program at the 
individual’s work site.  His first session with the individual took place on December 21, 2004.  During the initial 
evaluative session, the individual openly admitted he has a problem with alcohol.  Tr. at 83.  He also “admitted that he 
needed complete abstinence.”  Tr. at 84.  Because the individual readily admitted that he has a problem with alcohol, the 
treating counselor’s counseling sessions focused on issues of relapse prevention.  Tr. at 83.  Initially the sessions were 
weekly, then bi-weekly and more recently the sessions are on an as needed basis.  Tr. at 82.   The treating counselor 
currently sees the individual about once a month.  Tr. 86.   
    
The treating counselor indicated that the individual was very motivated to maintain his abstinence.  Tr. at 85.   He pointed 
out that the individual “goes to AA, he’s doing service work, and he has a lifestyle that is very conducive to recovery.  He 
has self-interests, and he’s peaceful as a person.” Tr. at 86.  He believes the individual is committed to his recovery 
program.  Finally, he testified that he believes because the individual is doing everything he should do, the chance the 
individual will relapse is less than 10%.  
 
D.  The Individual’s Social Friends 
 
The individual’s first social friend testified that he has known the individual for 25 years. Tr. at 58.  He testified that he 
goes hunting and fishing with the individual three or four times a year.  Tr. at 58.  Each trip lasts two or three days.  He 
testified that prior to December 2004 he saw the individual drink to excess on several occasions. Tr. at 59.  He testified 
that he has not seen the individual consume any alcohol since December 2004.  Tr. at 62.  He testified when the other 
hunters in their group are drinking beer, the individual drinks sodas.  Tr. at 62.   
 
The individual’s second friend testified that he has known the individual for twenty years.  Tr. at 89.  He testified that he 
sees the individual quite a bit because they are “good friends, and we hunt and fish a lot and hang out together.” Tr. at 89.  
Prior to December 2004, he saw the individual consume alcohol on a number of occasions. He testified that he drank 
“sometimes two beers, sometimes six, it depends.” Tr. at 91.  He testified that he has not seen the individual consume any 
alcohol since December 2004.  He testified that the individual told him he was never going to consume alcohol again.  He 
believes the individual is committed to maintaining his abstinence.  Tr. at 93.   
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E.  Individual’s AA Friends 
 
The first AA friend testified that he has known the individual for the year that that the individual has been attending AA 
meetings. Tr. at 64.  He testified that the individual attends four or five meeting per week.  Tr. at 65.  The individual is a 
strong contributing member of their 6:30 AM group meeting.  Tr. at 66.  He testified that he is impressed by the 
individual’s “commitment to being sober, staying sober, learning how to live a sober life, this is what alcoholics 
anonymous teach you to do.”  Tr. at 67.  He stated that he believes the individual will maintain his sobriety.  Tr. at 67.   
 
The second AA friend testified that he attends the 6:30 AM group meeting two or three times a week.   He sees the 
individual on a regular basis at those meetings and has gotten to know the individual over the last  eight or nine months. 
Tr. at 74.  When the individual first attended AA meetings he was tense and uptight.  Tr. at 75.   More recently the 
individual has been open in the meetings and he is a good participant.  Tr. at 76.  The second AA friend believes that the 
individual is committed to a new way of life.  Tr. at 76.  He believes if the individual continues to do the things he knows 
he should do he will be able to maintain his sobriety.  Tr. at 76.   
 
F.   The Individual’s Co-workers 
 
The first co-worker testified that he has known the individual as a co-worker since 1996.  Tr. at 130.  He has never seen 
the individual under the influence of alcohol and he has never seen the individual with any signs of a hangover.  Tr. at 
132.   
 
The second co-worker testified that he has known the individual as a co-worker for more than 15 years.  Tr. at 135.  He 
testified that he has never seen the individual under the influence of alcohol, or shown any signs of his having consumed 
alcohol. Tr. at 138. 
 
The individual’s supervisor testified that he has known the individual for over a year.  Tr. at 96.   He testified that the 
individual told him about the December 2004 DWI arrest on the Monday following the weekend during which the arrest 
took place.  He testified that the individual told him “he made a mistake, he needs to correct it, and he was going to 
immediately seek more assistance – more professional medical assistance.” Tr. at 98.   He believes the individual was 
sincere in maintaining his abstinence and in seeking treatment.  Tr. at 98.   
 
G.  The Individual    
 
The individual testified that he believes the DOE consulting psychiatrist’s diagnosis of alcohol dependence is accurate.  
He also believes the alcohol consumption pattern described in the consulting psychiatrist’s report is accurate.  Tr. at 110.  
He testified that he has been abstinent since December 10, 2004.  Tr. at 122. He further testified that he has been receiving 
counseling from the treating counselor since December 2004. Tr. at 124.  In the last several months, he only sees the 
treating counselor when he has a “question about things I’m experiencing.”  Tr. at 124.   
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The individual testified that in 2004 he was in a pattern of consuming alcohol to relax when he was stressed.  Tr. at 102.  
In 2004 after he had consumed a few drinks of alcohol he sometimes found it difficult to stop.  Before his DWI arrest he 
realized something was wrong.  However, he testified that he was in denial.  Tr. at 103.  When he was arrested for DWI in 
December 2004 he realized that he had a serious problem.  Tr. at 104.  Very soon after the DWI he contacted the EAP 
counselor and on January 5, 2005, he signed a “Voluntary Rehabilitation Contract” with the EAP counselor.  Individual’s 
exhibit #1.  That contract specified that he would be tested for alcohol use once a month, attend 3 AA meetings per week 
and seek counseling.  Tr. at 107.  He successfully fulfilled that contract and on January 19, 2006 he entered into a second 
“Voluntary Recovery Agreement” with the EAP counselor that requires quarterly random alcohol tests and his attendance 
at 3 AA meeting per week.  Tr. at 108 and Individual exhibit #3.    
 
The individual testified that he currently attends at least 3 AA meeting per week and he started doing AA service work in 
December 2005. The individual described in detail his experiences in AA and the help he has received in understanding 
alcoholism and his problems as the child of an alcoholic.  Tr. at 111-119.  The individual testified that he does not believe 
he is ready to be an AA sponsor to another person.  He testified that “I’m still a rookie, I mean, that’s [being a sponsor] a 
big responsibility.”  Tr. at 123. 
 
The individual testified that he now follows the principle of one day at a time.  If he thinks about counsuming alcohol he 
tries to think about the next morning and how he will not feel good about himself if he consumes alcohol.  “Tomorrow 
morning I’m going to get up and feel good, feel spiritual.  So if I think about that, that sure gets me by the process in a 
whole different mode.”  Tr. at 127.   
 
H.  The Individual’s Family Members 
 
The individual’s wife and the individual’s son by his first wife testified at the same time.  The individual wife testified that 
she has known the individual since 1987.  They were married in 1998.  Tr. at 157.   She testified that the individual’s 
alcohol consumption increased in 2003 and she became concerned with the amount he consumed.  Tr. at 159.  During 
2003 she saw a lot more beer cans and noticed that the individual had been drinking liquor after work.  Tr. at 159.  She 
testified that she noticed that after the individual had consumed alcohol he was very quiet and withdrawn. Tr. at 160.   
 
The individual’s wife testified that since December 2004 the individual has not consumed alcohol.  Tr. at 167.   She 
believes the individual is “a happier person and less stressed and we talk more.” Tr. at 167.  She testified that the 
individual is committed to AA.  After his DWI the individual had lost his driver’s license. Therefore, she drove him to a 
number of AA meetings.  Tr. at 164.   
 
The individual’s son testified that he lived with the individual and his wife prior to 2000 when he graduated from college.  
Tr. at 160.  He testified that during that period the individual consumed 4 or 5 beers per day on a regular basis.  Tr. at 161. 
 He testified that he does not believe that his father’s consumption of alcohol ever caused any problems during the period 
he lived a home.  Tr. at 161.      
 
The individual’s son testified that he believes his father has not consumed alcohol since December 2004 and  “I’m 
confident that he will keep away from it, because he talks about praying and having a higher power, and he’s never done 
that ever before.  And I truly believe that he will stay away from it.”  Tr. at 170. 
 



 - 7 - 
 
 
 
 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements imposed by 10 
C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal matter, where 
the government would have the burden of proving the defendant guilty beyond a reasonable doubt.  Once a security 
concern has been raised, the standard in this proceeding places the burden of proof on the individual to bring forth 
persuasive evidence concerning his eligibility for access authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording the individual 
an opportunity of supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come 
forward at the hearing with evidence to convince the DOE that restoring his access authorization "would not endanger the 
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that there is a 
presumption against granting or restoring an access authorization.  See  Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) ("clearly consistent with the national interest" standard for the granting of access authorizations indicates "that 
security determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th 
Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of an access authorization).  
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases involving 
national security issues.  In addition to her own testimony, the individual in these cases is generally expected to bring 
forward witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer that 
restoring access authorization is clearly consistent with the national interest.  Personnel Security Hearing (Case No. VSO-
0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to whether granting an 
access authorization would not endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that "[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, favorable and unfavorable, 
as to whether the granting of access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these 
requirements, and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 
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IV. ANALYSIS 
 
A.  Relapse Rate Required To Demonstrate Adequate Rehabilitation 
 
The DOE consulting psychiatrist defines adequate evidence of rehabilitation as a determination, based on all the factors, 
that there is a 90% chance that the individual will not consume alcohol to intoxication in the next five years.  In this 
analysis I will refer to that as the “10% chance of relapse standard.”   
   
The DOE consulting psychiatrist believes that for an alcohol dependent individual to reach the “10% chance of relapse 
standard” he must normally participate in counseling, attend AA and be abstinent for 3 years.  The DOE consulting 
psychiatrist’s methodology is well grounded.  His understanding of the studies of relapse rates is clear.  Further, his 
reasoning on how the results of those studies may be used to gain an insight into the risk of relapse of DOE employees 
seemed well thought out.  However, he was unable to provide any basis for the premise that the DOE seeks a 10% 
probability of relapse in order to grant an access authorization.  The Part 710 regulations offer him no support.  I do not 
agree with the 10% chance of relapse premise.   I believe the 10% standard is more stringent than is required for 
rehabilitation and an access authorization under Part 710. 
 
There are two reasons that I believe that the 10% chance of relapse standard is too stringent.  First,  DOE consulting 
psychiatrists have generally recommended that individuals who are diagnosed as alcohol dependent should received 
counselling, participate in AA and maintain their abstinence for two years in order to be considered rehabilitated.3    OHA 
Hearing Officers have adopted those recommendations and found that access authorizations should be restored if these 
factors are present.  Personnel Security Hearing (Case No. TSO-0327), 29 DOE  ¶ 82,840 (2005).  Thus the DOE 
psychiatrist’s standard is not within the current OHA precedent.   
 
The second reason is based upon the revised adjudicative Guidelines issued by the Assistant to the President for National 
Security Affairs on December 29, 2005.  Those guidelines specify conditions that could mitigate an alcohol dependence 
diagnosis.4  I believe those guidelines suggest that mitigation can be achieved based on a program that is less stringent 
than that required to demonstrate a 10% chance of relapse.  For instance, mitigation factor (b) indicates significant 
mitigation if an individual acknowledges that he is alcohol dependent, provides evidence of treatment and has established 
a pattern of abstinence.  Generally, such a program would not require a period of abstinence sufficient to demonstrate a 
10% chance  

                                                 
3 The DOE consulting psychiatrist’s testimony indicated that the two year standard for demonstrating rehabilitation is equivalent to a 20% chance 
of relapse standard, significantly higher than the 10% chance of relapse standard that he is recommending here. 
4  The guidelines concerning these conditions read as follows: 
(b) the individual acknowledges his or her [alcohol dependence] or issues of alcohol abuse, provides evidence of actions taken to overcome this 
problem, and has established a pattern of abstinence (if alcohol dependent) or responsible use (if an alcohol abuser);  
(c) the individual is a current employee who is participating in a counseling or treatment program, has no history of previous treatment and relapse, 
and is making satisfactory progress;  
(d) the individual has successfully completed inpatient or outpatient counseling or rehabilitation along with any required aftercare, has 
demonstrated a clear and established pattern of modified consumption or abstinence in accordance with treatment recommendations, such as 
participation in meetings of Alcoholics Anonymous or a similar organization and has received a favorable prognosis by a duly qualified medical 
professional or a licensed clinical social worker who is a staff member of a recognized alcohol treatment program.  
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of relapse.  Mitigating factor (c) indicates a current employee with no history of relapses who is making “satisfactory 
progress” in his treatment program.  Again this indicates a program that would result in a relapse probability above 10%.  
Mitigating factor (d) requires completion of treatment and aftercare, a demonstration of abstinence and a positive 
prognosis from a profession.   Again this suggests that the 10% risk of relapse is too harsh. 
 
Accordingly, I will analyze the merits of the instant case with this background in mind.5   
 
B.  The Instant Case   
 
I believe that for many years the individual consumed alcohol habitually to excess.  In 2003 and 2004 his level of alcohol 
consumption increased and it became difficult for him to control his level of alcohol consumption.  The testimony at the 
hearing convinces me that the individual recognizes that he has an alcohol problem, is actively engaged in counselling and 
AA, and has maintained abstinence for at least 15 months.  The DOE consulting psychiatrist summed up the position of 
the three professionals when he said the individual “is doing all the right things.”   
 
The only area of disagreement is that the individual’s experts believe that 15 months of abstinence is adequate in this case 
to mitigate the DOE security concern, whereas the DOE consulting psychiatrist believes that 2 years of abstinence, in this 
case, is sufficient to achieve the 10% risk of relapse necessary to mitigate the security concern.6  However, as discussed 
above, I believe that the 10% standard is too stringent because it is not in line with current White House guidance or with 
OHA precedents.  Based on the DOE consulting psychiatrist’s testimony and the evidence in this proceeding, I believe 
that with 15 months of abstinence this individual has less than a 20% risk of relapse.  I find that this risk is reasonable and 
that the individual has mitigated the Criteria J and H security concerns. 
 
 V. CONCLUSION 
 
I have concluded that the individual has mitigated the criteria J and H security concerns related to his use of alcohol 
dependence.  Accordingly, I find that the individual's access authorization should be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 2001.  66 Fed. Reg. 
47061 (September 11, 2001).  Under the revised procedures, the review is performed by an Appeal Panel.  10 C.F.R. § 
710.28(b)-(e).  
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  May 3, 2006 

                                                 
5 I recognize this is my analysis. I suggest that if security officials believe another approach is more appropriate, they should indicate their 
views in future notification letters or in testimony at future hearings.    
6 The DOE consulting psychiatrist testified that in order to demonstrate a 10% chance of relapse 3 years of abstinence is generally required.  
However, he indicated that in view of this individual’s commitment and the strength of his rehabilitation program 2 years of abstinence would 
indicate a 10% chance of relapse. 
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Hearing Officer's Decision

Name of Case: Personnel Security Hearing
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Case Number: TSO-0321

This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter
referred to as "the individual") to hold an access authorization under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter
or Special Nuclear Material."  As explained below, it is my decision
that the individual’s access authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and was granted a DOE access authorization in 1996.  In
June 2004, the individual submitted an Incident Report to the DOE
indicating that he had been charged with aggravated battery.  In August
2004, the DOE conducted a Personnel Security Interview with the
individual (the 2004 PSI).  In addition, the individual was evaluated
in June 2005 by a DOE-consultant psychiatrist (the DOE-consultant
psychiatrist), who issued a report containing his conclusions and
observations in July 2005.  

In October 2005, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this letter, the Manager
states that the individual’s behavior has raised security concerns
under Sections 710.8(h) of the regulations governing eligibility for
access to classified material.  Specifically, with respect to Criterion
(h), the Notification Letter finds that the DOE-consultant psychiatrist
diagnosed the individual as meeting the Diagnostic and statistical
Manual of the American Psychiatric Association, IV Edition TR (the
“DSM-IV-TR”) criteria for 
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“Intermittent Explosive Disorder, mild”; and “Antisocial Personality
Traits”.  The DOE-consultant psychiatrist also finds that these
conditions cause, or may cause, a significant defect in the
individual’s judgment or reliability.  The Notification Letter refers
to the following incidents involving the individual which are related
to this diagnosis:

1. On June 11, 2004, he was arrested for domestic violence,
aggravated battery against a household member and
interference with communication;

2.  In 1994, he was arrested for domestic violence;

3.  In 1986, he was arrested and charged with negligence and
child endangerment which was later changed to aggravated
assault on his one year old step son;

4.  In 1982, he was arrested for auto burglary; and 

5.  he acknowledged several arrests that occurred prior to
1983 when he was in his late teenage and early adult years
for alcohol and/or marijuana possession.

See Notification Letter Enclosure 2 at 1-2.

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter.  In his
initial response to those concerns, the individual asserted that  he
finds disconcerting the DOE-consultant psychiatrist’s diagnosis of an
illness or mental condition that may affect his judgment and
reliability.  He also acknowledged that the issue of his 2004 arrest
raises very serious concerns that he intends to address at the Hearing.
Individual’s October 25, 2005 Request for Hearing.   
The requested hearing in this matter was convened in February 2006
(hereinafter the “Hearing”).  At the Hearing, the testimony  focused
chiefly on the concerns raised by the individual’s past incidents of
domestic violence, and on the individual’s efforts to mitigate those
concerns through counseling and through the use of improved
communication and anger management practices in his family life.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed 
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below, Part 710 clearly places upon the individual the responsibility
to bring forth persuasive evidence concerning his eligibility for
access authorization, and requires the Hearing Officer to base all
findings relevant to this eligibility upon a convincing level of
evidence.  10 C.F.R. §§ 710.21(b)(6) and 710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty beyond
a reasonable doubt.  The standard in this proceeding places the burden
of proof on the individual.  It is designed to protect national
security interests.  The hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come
forward at the hearing with evidence to convince the DOE that restoring
his access authorization "would not endanger the common defense and
security and would be clearly consistent with the national interest."
10 C.F.R. § 710.27(d).  Personnel Security Review (Case No. VSA-0087),
26 DOE ¶ 83,001 (1996); Personnel Security Hearing (Case No. VSO-0061),
25 DOE ¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so as to
permit the introduction of a very broad range of evidence at personnel
security hearings.  Even appropriate hearsay evidence may be admitted.
10 C.F.R. § 710.26(h).  Thus, by regulation and through our own case
law, an individual is afforded the utmost latitude in the presentation
of evidence which could mitigate security concerns.    

Nevertheless, the evidentiary burden for the individual is not an easy
one to sustain.  The regulatory standard implies that there is a
presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security
issues.  In addition to his own testimony, we generally expect the
individual in these cases to bring forward 
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1/ As indicated by the testimony of the DOE-consultant
psychiatrist (Hearing Transcript, “TR”, at 12-13), his
experience clearly qualifies him as an expert witness in the
diagnosis and treatment of psychiatric disorders.  The
individual’s anger management counselor has a masters degree
in counseling, and is a licensed professional counselor with
seven years of experience in domestic violence counseling.  TR
at 107, Individual’s  January 30, 2006 Pre-Hearing Exhibits at
1.  Accordingly, I find that she qualifies as an expert in the
field of domestic violence counseling. 

witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995);
Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995)
(individual failed to meet his burden of coming forward with evidence
to show that he was rehabilitated and reformed from alcohol
dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an access
authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Part 710 generally provides that "[t]he decision as to
access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access
authorization will not endanger the common defense and security and is
clearly consistent with the national interest."  10 C.F.R. § 710.7(a).
I must examine the evidence in light of these requirements, and  assess
the credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from seven persons.  The DOE
presented the testimony of the DOE-consultant psychiatrist.  The
individual presented the testimony of his anger management counselor,
himself, his wife, his wife’s aunt, his supervisor, and his former
supervisor. 1/  
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A.  The DOE-consultant Psychiatrist

The DOE-consultant psychiatrist testified that he evaluated the
individual in June 2005.  He stated that prior to 1982, the individual
admitted to abusing drugs and alcohol, to “a couple of burglaries of
houses” and to an arrest for stealing $200 to $300 worth of tools from
a truck.  TR at 16.  The individual reported to the DOE-consultant
psychiatrist that while incarcerated for ten days for the tool theft in
1982, he had a “kind of religious conversion” and vowed to mend his
ways.  TR at 17.  The DOE-consultant psychiatrist stated that the
individual appeared to mend his ways with respect to his misuse of
drugs and alcohol, and to committing crimes such as burglary.  TR at
17.  However, he noted that the individual’s three arrests after 1982
raised the different problem of violence toward family members.  He
stated the individual’s arrests in 1986, 1994 and June 2004 indicated
“an ongoing pattern of significant violence, violence enough for an
arrest to happen.”  TR at 18-19.

The DOE-consultant psychiatrist testified that because of this ongoing
pattern, he  diagnosed the individual with an intermittent explosive
disorder, mild.  TR at 25.  He explained that he described the disorder
as mild because typically an intermittent explosive disorder involves a
violence element that “has to be grossly out of proportion to the
precipitant.”  Id.  He stated that it was not clear that the
individual’s reaction in all three of the family violence episodes were
grossly out of proportion to the precipitant.  TR at 26. 

The DOE-consultant psychiatrist testified that intermittent explosive
disorder can be treated

through psychotherapy, finding other ways of realizing the
anger, getting to the roots of it, accepting it, and then
finding other behaviors to use, other than the violence, in
dealing with your anger.

TR at 27.  The DOE-consultant psychiatrist stated that he also
diagnosed the individual as having antisocial personality traits, based
on his early history of burglaries and of impulsive drug and alcohol
use.

Even though the antisocial personality traits were not
enduring, I thought they were clinically significant.  They
kind of worsen the prognosis. . . .  In other words, he had
problems as a young man, which seem to have gotten better,
but in a sense reemerged in a different sort of 
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problem, but a similar one.

TR at 28.  The DOE-consultant psychiatrist concluded that because of
the long-standing nature of the individual’s problem with controlling
his anger, and the fact that it appeared to be a recurrent problem, he
concluded that the individual had a mental disorder of a nature that
was likely to affect his judgment and reliability in the future.  TR at
31.

Under questioning from the individual, the DOE-consultant psychiatrist
acknowledged that the individual’s behavior leading to his 1994 arrest
may not have been inappropriate, and that this could affect his
diagnosis.

[You] could argue that it’s pushing it to call [the
individual’s violent behavior] pervasive or recurrent,
because the violence, which is the big concern I would think
here for me clinically, . . . are episodic, and you might
argue that rather than recurrent - - and the one that
happened with your ex [girlfriend] 12 years ago, and  I guess
in that one you did act appropriately.

TR at 35.  With regard to the individual’s legal problems arising from
the 1986 injury involving his son, the individual asserted to the DOE-
consultant psychiatrist that he voluntarily accepted a twenty day
diagnostic incarceration at a correctional facility, and that the
doctors there did not find him to be a significant threat to family
members.  TR at 39.  The DOE-consultant psychiatrist replied that the
individual’s twenty day court ordered diagnostic evaluation at a
correctional facility usually is used for investigating “a pretty
serious charge of violence or physical danger.” TR at 40.  He concluded
that   

It looks like there still was enough of a concern that
. . . there were charges of aggravated assault that remained
[after the diagnostic evaluation], and it was serious enough
that there was a five year probation, and I believe it was a
court-ordered anger management program, and so it did sound
like they determined that it was an episode of some
significance.

TR at 40-41.

B.  The Individual’s Anger Management Counselor

The individual’s anger management counselor (the individual’s
counselor) testified that the individual was ordered by a court in 
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2004 to take part in her 24-week domestic violence prevention course.
TR at 104.  She stated that her counseling of the individual addressed
impulse control and coping skills and communication skills in a group
setting.  TR at 108-109.  She stated that the individual was a model
client.

He came in a little bit resistant on the front end, but by
the time he finished the course, he was actually a role model
for a lot of the younger guys in the class.

Id.  The individual’s counselor stated that she was aware of the 2004
incident that led to the individual taking part in her course.  

Basically, it was a family dispute involving his wife,
basically kind of a transitional thing going on with the new-
blended family, and an issue with the stepdaughter and her
cell phone.

TR at 105.  At the Hearing, the individual’s counselor stated her
opinion to the individual that he had made substantial progress in
dealing with violence issues.

Basically, by the end of your program with me, it became
clear that you have traditional values, ethics, standards,
and I would say that you’re a man of integrity.  I think that
you’ve made mistakes in your life, and I think that you’ve
been accountable and responsible for those mistakes.  I think
you’re always willing to look at your behavior and to work on
your behavior, and to me, that’s a sign of progress within a
program like this.

TR at 107.  She stated that she did not believe that the individual
needed further treatment for anger management.  TR at 110.  When asked
to assess his prognosis for future violence or impulse control
problems, she indicated that he had a very low prognosis for future
problems.

Well, in my opinion, he may be in the upper 90th percentile
as far as really looking at his behavior, changing his
behavior, and to me those are the indicators of what his
future behavior is going to be.

TR at 112.
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C.  The Individual

The individual testified that it was hard for him to comment on the
DOE-consultant psychiatrist’s diagnoses.

They seem to be a little in-depth.  I try to decipher them,
but I do understand that I had issues in the past that
concerned him, and, like I said, I’ve taken steps to reduce
those.

TR at 63.  The individual acknowledged that he has problems controlling
his anger, and that his actions were “extreme” in the 2004 incident
with his wife.  TR at 63-64.  He also stated that  prior to 1982, he
was involved in drug and alcohol abuse, and petty crime, but that after
reflecting on his life during his 1982 incarceration, he successfully
turned away from those activities.  TR at 66-69.

But from that point on, it’s changed my life.  I mean, I’m
not perfect as I’d like to be, but I haven’t done any drugs
or alcohol or even smoked cigarettes – this August, it will
be 24 years.

TR at 69.  

The individual stated that the 1986 charges of child negligence and
endangerment arose when his step-son experienced a severe brain injury
after being dropped.

I had my child and took him out of the bath.  I had him in my
hands, took him out of the bathtub wet, and he slipped, and
he hit his head on the bathtub. . . . I took him to the . . .
hospital, which was just blocks away.

I didn’t know what kind of injuries he had or anything.  He
just seemed to be unconscious.

Tr at 72-73.  The individual denied that he was angry at the time of
his son’s fall.

I was feeling good.  I was just giving him a bath.  I had no
issues at all.

TR at 76.  The individual stated that when the state raised the issue
of charging him for child negligence and endangerment, he accepted a
plea-bargain of no contest to a lesser charge of 
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aggravated assault and accepted five years of probation.  TR at 78-79.

With regard to the 1994 domestic violence incident, he stated that he
and his girlfriend argued about the delinquent behavior of her eight
year old son.  When his girlfriend continued to argue after they went
to bed, he turned in the bed and pushed her.  His girlfriend then
called the police, and he was arrested when he admitted to the police
that he had pushed her.  TR at 81-83.

I thought it was extreme, not what I did but the arrest for
that.  They could have told me to leave the house or
something, but they arrested me, and after that, I said, “I’m
not going to go there with this,” and I moved out.

TR at 83.  He stated that he now believes that he behaved
inappropriately in the incident because “I shouldn’t lay my hands on
anybody.”  TR at 84.  He does not think that his girlfriend over-
reacted by calling the police, but he still thinks that the police
over-reacted in arresting and charging him.  TR at 84.  He stated that
he pled guilty to Domestic Violence and agreed to take court ordered
anger management classes for six weeks.  TR at 84.  He testified that
he got less out of that class than the one he took in 2004. 

I don’t know that I felt if I needed [the 1994 classes]  at
the time.  I mean the incident really grew when I got
arrested and everything, but maybe at the time I didn’t feel
it was a very big issue, I’d say.

TR at 85.

The individual stated that the 2004 incident began when he and his wife
argued about his wife’s high cell phone bill.  At the time, they were
both unaware that his step-daughter had been using the phone and
running up charges.

We were in a face-to-face confrontation right [in the
kitchen] arguing about the phone bill, and I pushed her away,
and I believe I cursed at her and walked off to the bedroom.
She followed me there, and we began to argue again, and I
think I cursed at her again, or something, and she threw the
water bottle at me.  I reacted. I picked it up, threw it
right back at her.  I believe her cell phone was on the
dresser, and then she threw that at me, and I just picked it
up and threw it right back.  I believe I hit her with both.
I believe that she hit me with one or the other.  Then she
went to call the police, 
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and I yanked the cord, and I told her, “Why are you going to
call the police on me?  You started it.”

So that’s when I yanked the phone out, and she left, she went
into the living room, or wherever she went, and I stayed in
the bedroom, just cooling down, because I knew it had already
gone too far.

TR at 89-90.  The individual stated that the police then arrived and
arrested him.  The individual testified that he believed that calling
his wife a bad name precipitated the violent part of their argument.
TR at 91.  He stated that in their eight year marriage, that was the
only instance where he had cursed her and acted violently towards her.
TR at 92.

The individual testified that he now believes that his wife did the
right thing in calling the police.  TR at 94.  He said that he has
benefitted greatly from the 2004 anger management class and that he now
has tools to keep disagreements over small matters from escalating.  TR
at 97.  He stated that in 2004, he was open to acknowledging that his
behavior towards his wife had been inappropriate and that he  needed to
do something to address that problem.  TR at 99.  He stated that in
addition to his anger management counselor, he and his wife have sought
pastoral counseling concerning the incident.  TR at 100. 

D.  The Individual’s Wife

The individual’s wife testified that she was aware before her marriage
of the individual’s past criminal history and his past problems with
drugs and alcohol.  TR at 47.  With regard to the June 2004 incident,
she stated that in the course of an argument over her cell phone bill,
she threw a water bottle and a cell phone at the individual, and that
he threw them back at her, bruising her on the forehead and her leg.
TR at 52. She stated that she called the police before he got the phone
from her, and that they arrived and arrested the individual after
questioning them separately.  TR at 52-53.

The individual’s wife stated that this was the only incident in their
marriage when the individual acted violently towards her.  TR at 54.
She stated that at the time of the incident, they had been receiving
pastoral counseling concerning problems that they were having with her
daughter, and that they continued this counseling because of what
happened during the June 2004 incident.  She stated that  
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Our relationship between us has been – it’s been really good,
been strong.  We go to church.  We both work.  We do a lot of
couples activities.  We’ve gone to a lot of different
conferences to try to strengthen our marriage. Step family
classes, we went to those.  We’ve gone to numerous couples
conventions, weekend conventions, and so we’ve tried to build
our relationship, knowing when we came in that we have
certain obstacles just because we are a step family.

TR at 48.  She stated that since the individual completed his 2004
anger management counseling, he has implemented techniques for keeping
their disagreements from escalating.  TR at 51.  She stated that he now
takes time to slow down and deliberately walk away from an argument.
She stated that sometimes he will go for a walk or a drive for half an
hour so that an argument won’t get out of hand.  Id.  She testified
that she believes that he now has the coping tools that he needs to
avoid violence.

I think he’s got a good handle on things, and, personally, I
think he already understands that if anything even gets close
to [violence], there is always an option to go to our pastor
or another good friend of his who is a licensed minister.
Just to go to talk, before anything ever comes close to like
it did last time.

TR at 56.

E.  The Individual’s Wife’s Aunt

The individual’s wife’s aunt testified that she works at the church
that the individual and his wife attend, and that she sees them there
on Wednesday nights, Sunday mornings and Sunday nights.  TR at 115.
She stated that the individual is

an awesome man.  He’s responsible.  He’s a very hard worker.
He loves the Lord.  He puts God in his home, like he should.
A lot of the kids at church like him.  He’s done a lot with
the youth.

Tr at 116.  She testified that she sees her niece and the individual as
a loving couple, and that he is a very good father to her niece’s
children.  TR at 116.  She stated that the individual has never acted
in a violent manner towards her or towards anyone she knows.  TR at
118.  She stated that she knew nothing about the individual’s argument
with his wife in June 2004 and his subsequent 
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arrest.  119-120.  She stated that the individual is well-regarded by
his wife’s parents.  TR at 122.

F.  The Individual’s Former Supervisor

The individual’s former supervisor testified that he hired the
individual about ten years ago, and supervised him until 2004.  TR at
136.  He stated that he never had to admonish or discipline the
individual for unprofessional behavior in the workplace.  Tr at 134-
135.  He stated that he was not aware of the individual ever acting
violently towards anyone.  TR at 136-137.  He does not socialize with
the individual outside of the workplace except at Christmas parties and
summer get-togethers for co-workers.  Id.  

G.  The Individual’s Current Supervisor

The individual’s current supervisor stated that he has worked with the
individual for ten years and has been his supervisor since 2004.  TR at
142.  He stated that the individual has no history of violence in the
workplace.

He’s honest, he’s pretty straightforward, dependable, and as
far as any blow-ups or anything like that, it’s not happened.

TR at 140.  He stated that he did not see the individual outside the
workplace.  Id.    

H.  The DOE-consultant psychiatrist’s Follow-Up Testimony

After hearing the testimony of the individual and the other witnesses,
the DOE-consultant psychiatrist stated that there were new and positive
insights in the testimony that affected his diagnosis and prognosis for
the individual.  TR at 164-165.  He stated that he believed that the
individual’s wife’s description of their June 2004 argument indicated
that it was the type of argument that reasonably could escalate, and
where the individual’s actions were not grossly out of proportion to
the precipitant.

The amount of violence, I thought, was there, but it was an
understandable marital argument toward part of the spectrum
rather than a grossly out-of-proportion act of violence sort
of episode.  I think she gave a realistic version from her
side of the argument, including giving her responsibility,
and I think that was helpful to the [individual].
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TR at 165.  He stated that the fact that their marriage remains strong
nearly two years after this incident is a good prognostic sign of a
healthy marriage relationship.  TR at 166.  He stated that the wife’s
testimony indicated that domestic violence was not a pattern, either in
her current marriage to the individual or in her former marriage, also
was a positive prognostic factor, because a pattern of enabling or
codependency towards violence would be harder to overcome.  Id.  He
stated that the individual’s counseling relationship with his pastor
appears to have been productive and provides the individual with an
important future resource in dealing with conflict.  TR at 167.  

The DOE-consultant psychiatrist stated that he was impressed that the
individual’s anger management counselor described him as a role model
for her group and placed him in a 90-plus percentile for avoiding
future violence.  TR at 168.  Finally, the DOE-consultant psychiatrist
stated that the manner in which the individual presented himself at the
Hearing was positive for his prognosis.  

He seemed to be acknowledging the problems, in general, and
gave pretty believable, I thought, explanations of how things
happened, owned up to what he did, and had a good plan for
avoiding it in the future - more than when I first saw him.

TR at 168.  The DOE-consultant psychiatrist stated that in light of
these developments, and the fact that no new episodes of violence had
taken place in the period since June 2004, that he could not clinically
justify a current diagnosis of Intermittent Explosive Disorder for the
individual.  TR at 169.  He testified that the Intermittent Explosive
Disorder has “gone from mild to in remission.”  He stated that the
individual’s diagnosis of Antisocial Personality Traits is based on his
youthful behavior and remains of some concern, but he concluded that

I don’t think they have clinical significance in terms of is
he going to become violent again, and that’s the main issue.

TR at 170.  He stated his opinion that the individual no longer has a
condition that would cause a significant defect in his judgment or
reliability in the future.

In the past, the main problems were the intermittent
explosive anger episodes, and given the changes that have
happened in his treatment and his life, I don’t think
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there’s a reasonable fear that that would happen again in the
future.

TR at 171.

IV.  ANALYSIS

The individual believes that his acknowledgment of his problem with
anger, his counseling activities, and his efforts to implement better
communication skills in his family life fully mitigate the Criterion
(h) security concerns arising from his diagnosis of Intermittent
Explosive Disorder, mild.  He also asserts that since 1982, he has
demonstrated reformation from the anti-social drug and alcohol related
criminal activities that form the basis for his diagnosis of Antisocial
Personality Traits.  For the reasons stated below, I conclude that the
individual’s arguments and supporting evidence on these issues mitigate
the security concerns.   

In the administrative review process, it is the Hearing Officer who has
the responsibility for forming an opinion as to whether an individual
with a diagnosed mental condition has mitigated the security concerns
raised by that diagnosis. See 10 C.F.R. § 710.27.  The DOE does not
have a set policy on what constitutes mitigation for security purposes
of a diagnosed mental condition, but instead makes a case-by-case
determination based on the available evidence.  Hearing Officers
properly give a great deal of deference to the expert opinions of
psychiatrists and other mental health professionals regarding whether
an individual’s mental condition will lead to future defects in the
individual’s judgment and reliability.  See, e.g., Personnel Security
Hearing (Case No. TSO-0031), 28 DOE ¶ 82,950 (2003) (possibility of
relapse was too great for an individual with Bipolar Affective Disorder
to retain her access authorization); Personnel Security Hearing (Case
No. VSO-0027), 25 DOE ¶ 82,764 (1995) (individual found to have
demonstrated rehabilitation from a diagnosis of alcohol abuse).  

At the Hearing, the DOE-consultant psychiatrist concluded that the
individual’s diagnosis of Intermittent Explosive Disorder, mild, and
Antisocial Personality Traits currently was in full remission, and that
the possibility was very low that the individual would engage in anti-
social acts or would exhibit violent behavior in the future.  The
individual’s anger management counselor also testified that the
individual’s prognosis for acting violently was very low.

I agree with the assessments made by these mental health professionals.
My positive assessment of the individual’s demeanor and of the evidence
presented at the Hearing convince me that the 
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individual has recognized his problems with anti-social behavior and
with anger management, and that he has dealt with them effectively.
Since 1982, the individual consciously has avoided the abuse of drugs
and alcohol, and has engaged in no drug related criminal activities
such as burglary.  In light of the individual’s longstanding commitment
to his church and to his family life, there is a reasonable basis for
believing that these anti-social activities will not recur.

With respect to his problem with domestic violence, I find that the
individual has received extensive counseling, both from his anger
management counselor and his pastor, that has helped him to recognize
his problem and to develop communication skills and other tools to
avoid allowing disputes to escalate to physical violence. His wife’s
testimony convinces me that she and the individual are working together
to resolve domestic conflicts in a non-violent manner and are committed
to building a positive marriage relationship.  I agree with the DOE-
consultant psychiatrist that the testimony of the individual and his
wife have established that the June 2004 episode of domestic violence
was an isolated event in their relationship and is very unlikely to be
repeated in the future.  The testimony of the individual’s supervisor
and former supervisor convinces me that the individual has not had a
problem controlling his temper in the workplace in the ten years that
he has been employed by a DOE contractor.  In light of these factors, I
find that the individual has mitigated the DOE’s Criterion (h)
concerns.

V. CONCLUSION

For the reasons set forth above, I find that the Notification Letter’s
derogatory information under Criterion (h) has been mitigated by
sufficient evidence of reformation from youthful patterns of anti-
social behavior and by the individual’s efforts to acquire and practice
effective anger management skills in his family life.  Accordingly,
after considering all of the relevant information, favorable or
unfavorable, in a comprehensive and common-sense manner, I conclude
that the individual has demonstrated that granting him access
authorization would not endanger the common defense and would be
clearly consistent with the national interest.  It therefore is my
conclusion that the 
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individual’s access authorization should be restored. The individual or
the DOE may seek review of this Decision by an Appeal Panel under the
regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: April 10, 2006



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and
replaced with XXXXXX’s.

April 26, 2006

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: November 30, 2005

Case Number: TSO-0322

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material."1/ A Department of Energy (DOE)
Operations Office suspended the individual's access authorization under the provisions of
Part 710.  This Decision considers whether, on the basis of the evidence and testimony
presented in this proceeding, the individual’s access authorization should be restored.  As
set forth in this Decision, I have determined that the individual’s security clearance
should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed
by or are applicants for employment with DOE, contractors, agents, DOE access
permittees, and other persons designated by the Secretary of Energy for access to
classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger the common
defense and security and is clearly consistent with the national interest."  10 C.F.R.
§ 710.7(a).
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The individual was granted a DOE security clearance after gaining employment with a
DOE contractor.  However, the local DOE security office (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access
authorization was being suspended pending the resolution of certain derogatory
information that created substantial doubt regarding his continued eligibility.  This
derogatory information is described in a Notification Letter issued to the individual on
September 26, 2005, and falls within the purview of potentially disqualifying criteria set
forth in the security regulations at 10 C.F.R. § 710.8(j).  More specifically, the
Notification Letter alleges that the individual has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse,” 10 C.F.R.
§ 710.8(j) (Criterion J).

In reference to Criterion J, the Notification Letter states that the individual was
evaluated a DOE consultant-psychiatrist (DOE Psychiatrist) who determined that the
individual indulges in binge drinking and/or excessive drinking and has been a user of
alcohol habitually to excess in the past.   The Notification letter further states that the
individual has admitted that he has become intoxicated when he didn’t intend to, that
has wife has told him that he drinks too much, and that he has continued to drink
despite being informed that he has elevated liver enzymes that could be aggravated by
alcohol use.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on November 30,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On December 2, 2005, I was appointed as Hearing
Officer.  After conferring with the individual and the appointed DOE Counsel, 10 C.F.R.
§ 710.24, I established a hearing date.  At the hearing, the DOE Security called the
DOE Psychiatrist as its sole witness.  Apart from testifying on his own behalf, the
individual called his supervisor as his only witness.  The transcript taken at the hearing
will be hereinafter cited as "Tr."  Documents that were submitted during this
proceeding by DOE Security and the individual constitute exhibits to the hearing
transcript and will be cited respectively as “DOE Exh.” and “Ind. Exh.”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual was granted a DOE security clearance in August 2001, six months after
gaining employment with a DOE contractor.  In December 2001, the individual was also
certified under the DOE’s Personnel Assurance Program, later renamed the Human
Reliability Program (HRP), 10 C.F.R. Part 712, as required in performance of his job
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responsibilities.  In order to maintain his HRP certification, the individual is required to
submit to regular physical examinations.  In April 2004, an HRP physical examination
of the individual raised a security concern when the laboratory tests revealed that the
individual had elevated liver enzymes (GGT, AST and ALV).  The individual’s GGT liver
enzyme measured 138 on a normal scale of 0-65.  Information in the possession of DOE
Security indicated that excessive alcohol use might be the cause of the individual’s
elevated liver enzymes, and the individual was required to submit to a Personnel
Security Interview (PSI) in September 2004, to possibly resolve this concern.  However,
the security concern was not resolved by the PSI, and the individual was therefore
referred to the DOE Psychiatrist for an evaluation in June 2005.  Below is a summary
of the information supplied by the individual during the PSI and psychiatric interview
regarding his use of alcohol.

The individual first began consuming alcohol on a significant basis during his senior
year in high school, when he attended approximately ten “keg parties” and typically
drank about six beers on each occasion.  The individual admittedly became intoxicated
at many of these parties.  While in college, from 1987 to 1989, the individual drank to
the point of intoxication on many weekends and on some weekdays, often consuming up
to a 12 pack of beer.  The individual reduced his consumption of alcohol after leaving
college, drinking on an average of twice a month and limiting himself to six beers.  The
individual continued this level of alcohol consumption after marrying in 1994, usually
when he went out drinking with his friends.  However, the individual’s wife did not
drink and she confronted the individual on three or four occasions with her concern that
the individual drank too much.  Because of these confrontations with his wife, the
individual made an effort to cut down on his drinking.  The individual generally would
drink every six weeks with friends, usually consuming six or more beers over two to
three hours.

Since 2003, the individual has been taking a prescription medication, Effexor, for
anxiety and depression.  After receiving the HRP laboratory test results in April 2004,
the individual notified his physician of his elevated liver enzymes.  The impact of the
individual’s medication upon his liver enzymes, in combination with alcohol, is unclear.
Nonetheless, the individual’s physician instructed him to stop drinking for three
months to lower his elevated levels.  During this period, the individual’s liver enzymes
returned to a level only slightly above normal.  In a laboratory test taken in August
2004, the individual’s GGT liver enzyme was recorded as 69 on a normal scale of 0-65.
However, the individual resumed drinking after the three months of abstinence, and
admittedly drank to intoxication three weeks before the PSI conducted in September
2004.

At the time of his psychiatric interview in June 2005, the individual reported to the
DOE Psychiatrist that during the preceding year, he typically drank every other week
and would have four to nine drinks when he was drinking.  The individual would have
six or more drinks on half of these occasions.  The individual reported that he had last
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become intoxicated approximately one month prior to the psychiatric interview.  On
that occasion, the individual reportedly drank eight beers, which was more than he had
intended to drink, while helping his father do tile work at a café.

The DOE Psychiatrist memorialized her findings and opinion in two reports issued on
June 20, 2005 (Report I) and June 29, 2005 (Report II).  In Report I, the DOE
Psychiatrist determined that the individual did not have a diagnosable alcohol use
disorder under criteria set forth in the Diagnostic and Statistical Manual of the
American Psychiatric Association, IVth Edition TR.  The DOE Psychiatrist further
finds, however, that there is ample evidence that the individual engaged in binge
drinking and/or excessive drinking, which she defines as more than five drinks a day.
The DOE Psychiatrist required the individual to submit to a laboratory blood test which
showed that the individual’s GGT liver enzymes were again elevated to a reading of 94
on a normal scale of 0-65.  According to the DOE Psychiatrist, the individual’s binge
drinking had not manifested itself in a significant impairment in the individual’s
judgment or reliability, but she cautioned that the individual’s continued binge drinking
could progress to more serious security concerns in the future.

The DOE Psychiatrist issued Report II nine days later in response to a request for
additional information from DOE Security.  In Report II, the DOE Psychiatrist affirmed
her opinion that the individual has been an abuser of alcohol in the past and continues
to engage in episodic excessive drinking leading to intoxication.  The DOE Psychiatrist
further observes in Report II that while these episodes of intoxication have not
significantly impaired the individual’s social, occupational or interpersonal functioning,
he continues to drink excessively on occasion despite the knowledge that he has a
physical condition, i.e. elevated liver enzymes, that could be aggravated by excessive
alcohol use.  The DOE Psychiatrist notes in this regard that there are two possible
causes of this condition, the individual’s prescribed medication (Effexor) and his
continued alcohol use.

DOE Security also inquired whether the individual has displayed adequate evidence of
rehabilitation or reformation from his use of alcohol habitually to excess.  In response to
this question, the DOE Psychiatrist first points out that habitual use of alcohol to
excess is not a diagnosable illness or mental condition, and there are therefore no
guidelines with regard to rehabilitation.  Regarding reformation, however, the DOE
Psychiatrist recommends in Report II that the individual stop any excessive drinking,
and maintain normal drinking of no more than one or two drinks a day.  As adequate
evidence of such reformation, the DOE Psychiatrist states in Report II that the
individual must abstain from alcohol completely for six months, consult with his
physician regarding his anti-depressant medication, and that the individual submit to
random laboratory testing during the six-month period to monitor his liver enzyme
levels.
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II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of
the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress;
the likelihood of continuance or recurrence; and other relevant and material factors.
After due deliberation, it is my opinion that the individual’s access authorization should
be restored since I conclude that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest.  10
C.F.R. § 710.27(d).  The specific findings that I make in support of this determination
are discussed below.

A.  Criterion J, Use of Alcohol

At the hearing, the DOE Psychiatrist explained her finding in her report (Report I) that
while the individual does not have a diagnosable alcohol use disorder, there was “ample
evidence that he continued to engage in binge drinking, which was by definition
excessive drinking.”  Tr. at 36; DOE Exh. 11 (Report I) at 18.  The individual did not
dispute the findings of the DOE Psychiatrist, but expressed his understanding of her
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2/ The DOE Psychiatrist found during her evaluation of the individual that he has a family
history of alcoholism, which she referred to as “genetic loading.”  Tr. at 37; DOE Exh. 11
(Report I) at 7, 18.  The individual testified that the IOP helped him to understand why this
family trait places him at substantial risk.  Tr. at 21, 23. 

concerns and openly acknowledged that he has engaged in binge drinking in the past
that likely caused his elevated liver enzymes.  Tr. at 18, 24-25.

On this basis, I find that DOE Security properly invoked Criterion J in suspending the
individual’s security clearance.  The findings of excessive alcohol use by the DOE
Psychiatrist is corroborated by the individual’s own testimony.  In other DOE security
clearance proceedings, Hearing Officers have consistently found that excessive alcohol
use raises important security concerns. See, e.g., Personnel Security Hearing, Case No.
TSO-0168, 29 DOE ¶ 82,807 (2005);  Personnel Security Hearing, Case No. VSO-0079,
25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security
Hearing, Case No. VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002
(affirmed by OSA, 1995).  In these cases, it was recognized that the excessive use of
alcohol might impair an individual’s judgment and reliability, and his ability to control
impulses.  These factors amplify the risk that the individual will fail to safeguard
classified matter or special nuclear material. Id.  Accordingly, I will turn to whether the
individual has presented sufficient evidence of rehabilitation or reformation to mitigate
the security concerns of DOE Security.

B.  Mitigating Evidence

From the time that the individual received the DOE Psychiatrist’s report in October
2005, he has been proactive in addressing the concerns of DOE Security.  The individual
immediately ceased all consumption of alcohol and made an appointment with his plant
psychologist to seek guidance.  Tr. at 20.  The individual was accompanied by his
supervisor, who testified at the hearing and corroborated the individual’s testimony.
Tr. at 10.  The plant psychologist referred the individual to his Employee Assistance
Program (EAP) counselor who immediately placed the individual in an intensive
outpatient alcohol treatment program (IOP).  Tr. at 20.  The IOP is a 60-hour alcohol
education class involving twenty group therapy sessions over a five-week period.  Tr. at
20-21.  The individual successfully completed the IOP in February 2006.  See Ind. Exh.
2 (Certificate of Completion).  The individual appeared sincere in testifying that the IOP
was “very educational . . . I learned a lot in there,” and the classes made him keenly
aware of the dangers of excessive alcohol use.  Tr. at 21.2/

The individual had achieved four months of sobriety at the time of the hearing, and
reported that he had not been intoxicated since approximately one month prior to his 
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3/ While the individual’s liver enzymes remained mildly elevated in his most recent laboratory
test, the DOE Psychiatrist attributed this mild elevation to the anti-depressant medication
(Effexor) that the individual continues to takes.  Tr. at 40.  The DOE Psychiatrist was
therefore pleased with the individual’s decision to remain abstinent, noting that “while he’s
on the Effexor he probably shouldn’t be drinking anyway.”  Tr. at 39.  She further cautioned,
however, that the individual should continue to monitor the effects of the Effexor with his
physician.  Tr. at 40.

psychiatric interview in June 2005.  Tr. at 26-27.  The individual submitted the results
of a laboratory blood test taken approximately one week before the hearing, showing
that  his liver enzymes have returned to a level only slightly above normal.  In that test,
the individual’s GGT liver enzyme measured 70 on a normal scale of 0-65.  See Ind.
Exh. 1.  Although the DOE Psychiatrist admonished in her report that the individual
must  cease excessive drinking and binge drinking, the individual stated that he plans
maintain his sobriety, testifying persuasively that: “I don’t have any intentions with
alcohol in my future.  I have a family to raise, I got a new baby on the way . . . To make
it simple, I don’t intend to drink.”  Tr. at 25-26.  The individual again appeared to be
honest and forthright during this testimony.

The DOE Psychiatrist testified at the conclusion of the hearing.  The DOE Psychiatrist
was impressed with the individual’s testimony as well as the steps taken by the
individual after he received her psychiatric evaluation report, including successful
completion of the IOP and undergoing supplemental laboratory testing.  The DOE
Psychiatrist was then referred to the recommendations described in her report (Report
II) in order for the individual to establish adequate evidence of rehabilitation or
reformation.  See DOE Exh. 10 (Report II) at 2.  The DOE Psychiatrist concluded: “[The
individual] has met all of the requirements that I set forth . . . As of this time I am
comfortable in saying that he’s adequately reformed.”  Tr. at 38. 3/  The security
concerns associated with the individual’s use of alcohol were primarily based upon the
findings and report of the DOE Psychiatrist.  In view of the revised opinion of the DOE
Psychiatrist, I find that the individual has sufficiently mitigated the concerns of DOE
Security under Criterion J.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§ 710.8 (j) in suspending the individual's access authorization.  For the reasons I have
described above, however, I find that the individual has sufficiently mitigated the
associated security concerns.  I therefore find that restoring the individual’s access
authorization would not endanger the common defense and security and would be
consistent with the national interest.  Accordingly, I find that the individual’s access
authorization should be restored.  The Manager of the DOE Operations Office or the
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Office of Security may seek review of this Decision by an Appeal Panel under the
regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: April 26, 2006



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
March 14, 2007 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  November 30, 2005 

 
Case Number:  TSO-0323 

 
This Decision concerns the continued eligibility of XXXXX XXX (hereinafter referred to as 
“the individual@) to hold an access authorization (or “security clearance”) under the 
regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should be restored.       
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor and held a security 
clearance at the request of the contractor.  During a re-investigation, the individual informed 
DOE of a history of treatment by mental health professionals.  In order to resolve the 
security concern arising from the individual’s mental health issues, DOE conducted a 
Personnel Security Interview (PSI) with the individual in March 2005.  The PSI did not 
resolve the concern, and in June 2005, a DOE consultant-psychiatrist evaluated the 
individual.  The psychiatrist diagnosed the individual as suffering from bipolar disorder, an 
illness that causes or may cause a significant defect in his judgment or reliability.   
 
In October 2005, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his continued eligibility for access 
authorization. Notification Letter (October 20, 2005).  The Notification Letter stated that the 
derogatory information regarding the individual falls within 10 C.F.R. ' 710.8 (h) (Criterion 
H).  DOE invoked Criterion H based on information in its possession, specifically the 
diagnosis of the DOE consultant-psychiatrist, that the individual has an illness or mental 
condition that causes or may cause a significant defect in his judgment or reliability.  
Notification Letter at 4; 10 C.F.R. § 710.8 (h).      
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call a forensic psychiatrist as a witness.  The transcript 
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taken at the hearing shall be hereinafter cited as ATr.@  Various documents that were 
submitted by the DOE counsel during this proceeding constitute exhibits to the hearing 
transcript and shall be cited as AEx.@   Exhibits tendered by the individual shall be cited as 
“Ind. Ex.” 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should be restored at this time because I cannot conclude 
that such a restoration would endanger the common defense and security and would not be 
clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings 
that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
In 1967, the individual was hospitalized briefly for a “nervous condition” the summer after 
he graduated from high school.  Ex. 16 at 3.  In 1979, the individual received a security 
clearance at the request of his employer.  Ex. 9.  One day in December 1981, the individual 
began to act erratically at his office.  He discussed the Bible with colleagues in an 
inappropriate manner and acted very excited and full of energy.  Ex. 16. His erratic 
behavior continued at home, and the individual’s family had him hospitalized that day.  He 
remained in the hospital for two weeks and was diagnosed as suffering from a Manic 
Depressive illness and then prescribed lithium carbonate.  Id. at 2; Tr. at 83.  In July 1982, 
he again experienced hyperactivity and trouble sleeping, but his symptoms decreased 
when his doctor prescribed an increase in his lithium dosage.   Id.   In August 1983, he had 
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another hyperactive episode, where he was unable to relax and spent great amounts of 
time in religious activities.  In response, his psychiatrist increased the individual’s dosage of 
lithium and changed the individual’s drug regimen.  Id. The individual missed a few days at 
work.   Id.  He was evaluated by a DOE psychiatrist later that month, and the psychiatrist 
concluded that the individual suffered from a manic depressive illness and had experienced 
at least three episodes of mania. Ex. 9.  The psychiatrist recommended a more regular and 
structured monitoring program in order to control the individual’s condition, but also opined 
that the individual had no defect in his judgment or reliability.   Ex. 16 at 5.   In March 1984, 
DOE continued the individual’s clearance based on that opinion.  Ex. 9.   
 
During a routine re-investigation, the individual completed a QNSP in May 1990 and fully 
disclosed his psychiatric treatment.  Ex. 21.  DOE reviewed his file and determined that the 
individual was not a security risk because he continued to take his medication as 
prescribed, and also because his co-workers did not report any problems with the individual 
in the workplace.  Ex. 8.  In April 1995, he completed another QNSP for a re-investigation, 
and again fully disclosed his medical history and mental health treatment.  Ex. 20.  As a 
result of the potentially derogatory information regarding his mental health, DOE conducted 
a PSI in October 1995 to resolve the mental health issue.  Ex. 25.   DOE reviewed the 
individual’s medical records again and verified his condition and treatment program, 
including the monitoring of his medication.  Ex. 5.  DOE concluded that the condition was 
“under good control and subject doing well” and, in January 1996, recommended 
continuing his clearance with no further action.   Ex. 5, 6.  However, later that year the 
individual resigned and moved to another state for a new job.  His clearance was then 
terminated without cause.    
 
In October 2002, the individual and his son had an argument about the son’s sexuality 
while the son was visiting his parents during a college break.  The individual became upset 
and his son, concerned about his father’s behavior, called the police to calm his father 
down.   Ex. 24 at 12; Tr. at 87.  The police talked to both men and then left without taking 
any further action.  Tr. at 87.     
 
The individual completed a QNSP in May 2004 in anticipation of being re-hired by his 
current employer.  He again fully disclosed his mental health treatment in the QNSP.  Ex. 
19.  In June 2004, the individual was re-hired by his current employer, who requested 
access authorization for the individual.  Ex. 17; Ex. 24 (PSI 2005) at 22.  His clearance was 
re-instated pending a reinvestigation. Ex. 17.  DOE again conducted a PSI in order to 
resolve concerns about his mental health, but the concerns remained.  In June 2005, a 
DOE psychiatrist interviewed the individual for approximately two hours and completed a 
report of the interview for the record.  Ex. 10 (Report).  In his evaluation report, the 
psychiatrist concluded that the individual met the criteria for Bipolar I Disorder, Most Recent 
Episode Manic, and currently under partial control on lithium and carbamazapine.  Id at 22. 
According to the DOE psychiatrist, the individual continued to have several episodes a 
year, even while on medication.  The DOE psychiatrist concluded that there is no possibility 
of adequate rehabilitation or reformation “since Bipolar Disorder is a lifelong trait that can 
reoccur even after 20 or more years of quiescence.”  Report at 23.   
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B.  Security Concerns 
 
The manic bipolar episodes experienced by the individual in 1981 and 2002 pose a 
significant security concern to DOE.  According to the DOE psychiatrist, symptoms have 
recurred several times a year.  In several part 710 decisions, Hearing Officers have found 
that the risk of future, untreated Type I Bipolar episodes such as those experienced by the 
individual in this case, pose too great a security risk to grant or restore an access 
authorization. 1    Therefore, DOE=s security concerns are valid and the agency has properly 
invoked Criterion H in this case. 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified that he diagnosed the individual with Bipolar I Disorder 
(BPD).  Tr. at 10, 31.  According to the psychiatrist, this illness caused the individual to be 
hospitalized twice and to have two incidents of erratic behavior that required police 
intervention.  The psychiatrist testified that the episodes were probably manic.  Id. at 11.  
He considers BPD to be the most potentially problematic illness from a personnel security 
point of view because in his opinion there is no rehabilitation and reformation possible.  Id. 
at 14-15.  The psychiatrist testified that during his interview, the individual said that he 
would experience feeling more talkative and energetic several times during the year.  The 
psychiatrist considered these “muted episodes” --muted because the individual was taking 
medication, but still further evidence of the security concerns of his mental state.  Id. at 24-
25, 48.  The DOE psychiatrist concluded that the individual suffered a recurrence of 
episodes every 18 months, making the security risk unacceptable. Id. at 21-25.   
 
At the end of the hearing and after listening to all of the testimony, the DOE psychiatrist 
stated that his opinion had not changed.  Id. at 76. 
 

2.  The Individual’s Psychiatrist 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of a 
forensic psychiatrist who evaluated him three months prior to the hearing.  This psychiatrist 
has been in private practice for 33 years.  The psychiatrist reviewed the contents of the 
individual’s file prior to his evaluation and completed a written report of the evaluation.  Tr. 
at 9-10; Ind. Ex. 19.  He described the individuals’ relapses as “highs” approaching mania 
that occur predominately at home or around friends. Tr. at 64.  He concluded that the 
individual can often control mild highs and if any of those highs occurred at work, the record 
confirms that the individual has been able to control them.  Id. at 65.  He opined that the 
individual controls his episodes by increasing his medication, getting feedback from his 
family on his behavior, and by reading about his condition. 
 

                                                 
1 See Personnel Security Hearing, Case No.TSO-0031, 28 DOE ¶ 82,950 (2003) (possibility of relapse was 10-
50%); Personnel Security Hearing, OHA Case No. VSO-0421, 28 DOE ¶ 82,800 (2001) (possibility of relapse was 
25-40%); Personnel Security Hearing, OHA Case No. VSO-0381, 28 DOE ¶ 82,771 (2000) (possibility of relapse 
was 25%);  
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The psychiatrist also argued that the individual’s exemplary work record is a very significant 
indicator of the individual’s progress.  Tr. at 67-68.  According to the psychiatrist, the 
greatest predictor of how the individual will continue to function in the workplace is his past 
work performance.  Id at 68.   He testified that the individual faces a well controlled and low 
probability of relapse based on the absence of repeated hospitalizations, relatively good 
control over the episodes that do occur, and good work performance.  He concluded that 
the individual poses a “small to miniscule” risk to security. Id. at 69.  The psychiatrist 
conceded that it is possible that the individual will experience mood fluctuations, but the 
fluctuations are “attenuated, relatively mild, and rapidly controlled.”  Id. at 70.  The 
psychiatrist also opined that the individual’s current treatment program is sufficient.  Id. at 
72.      
 

3.  The Individual  
 
At the hearing, the individual described his current medical treatment program, which 
consists of medication management and counseling.  Tr. at 81.  He takes lithium and two 
other drugs daily and adjusts the dosages of the drugs if he has a problem with sleeping or 
mood swing.  However, he has not taken an increased dosage in over two years.  He 
estimates that in the past 25 years, he has taken an increased dosage about ten times, 
only when he feels “antsy.”  Id. at 82.  The 1981 incident was the only episode that 
occurred in the workplace.  Id. at 83.   The individual testified that he gets good insight into 
his illness from reading books about bipolar disorder, and described a particular book that 
stresses the importance of medication and self-awareness to his treatment.  Id. at 85.  He 
sees a psychiatrist and a licensed counselor regularly.  Id.  He described the incident with 
his son in 2002 as a conversation about religion and certain sexual behaviors.  He admitted 
that his son became upset during the conversation “for some reason” and then called the 
police.  Id. at 87.  However, he claims to have a good relationship with his son now.  Id. at 
88.  The individual explained that his wife did not attend the hearing or testify due to poor 
health, as she was recently hospitalized twice for a serious illness.  Id. at 90. 2  He also 
related the value of his wife’s feedback.  His wife of 27 years does not hesitate to point out 
any hyperactivity or religious euphoria, and that triggers him to change his behavior and 
medication.  Id. at 86.  He believes that this occurs about once a year.  Id. at 91. 
 

D.  Evidence of Rehabilitation and Reformation 
   
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, two 
psychiatrists testified at the hearing.  They both agree that the individual has bipolar 
disorder and that bipolar disorder raises a security concern due to its effect on the 
judgment and reliability of the individual.  However, the psychiatrists disagree on whether 
the individual has shown adequate evidence of rehabilitation or reformation.  The DOE  

                                                 
2 The individual explained that his wife was unable to testify because she was ill with a lung condition and had been 
admitted to a local emergency room twice in the past month.  Tr. at 90. The DOE psychiatrist agreed that the illness 
was so serious that the individual’s wife should not be subjected to the stress of testifying in this proceeding.  Id. at 
93. 
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psychiatrist argues that there is no possibility of rehabilitation or reformation from bipolar 
disorder because the episodes associated with the disease recur throughout a lifetime.  
The forensic psychiatrist contends that the individual has a good prognosis, an adequate 
treatment program and minimal risk for recurrence of the manic episodes.   
 
After evaluating the evidence in this case, I find that the individual has mitigated the 
security concern of Criterion H.  10 C.F.R. ' 710.8 (h).  It is undisputed that the individual 
disclosed his mental condition to security in 1979 when he was first granted a clearance, 
and then held a clearance for 17 years (from 1979 to 1996 when he moved to a new job).  
During that time he was routinely re-investigated and any security concern arising from his 
mental condition was repeatedly mitigated.  DOE consultant psychiatrists concluded that 
his condition was under control even after an episode in 1981 that required hospitalization. 
During those 17 years he displayed stellar job performance and did not attempt to hide his 
condition.  Contrary to the opinion of the DOE psychiatrist, the record does not support a 
finding that the individual had a three-day manic episode every 18 months.  Ind. Report at 
4.  Since 1996, he has sought help from and cooperated with his treating psychiatrists, 
maintained his prescribed medication regimen, and remained in a stable marriage to a 
woman who is committed to helping him recognize and treat his illness. 
 
According to the forensic psychiatrist, the key issue in this case is whether the individual 
can control his condition enough to reduce the likelihood of an episode that may cause a 
significant defect in his judgment and reliability.  Ind. Ex 19 at 6.  In his written report, the 
forensic psychiatrist states: 
 

While [the individual] has not achieved a total stability of mood, his stability 
over the past 25 years of possible onset of his condition has been quite good. 
He has had no extreme episodes warranting hospitalization or a protracted 
work leave.  He has not ended up spending family savings on buying sprees, 
gambling or rash purchases.  He has not gotten into fights or exhibited 
behaviors that would signal to observers that he was having a problem.  In the 
home environment, where subtleties of his mood and behavior would be 
noticed, it is probable that his wife would detect these changes early enough to 
avoid a major mood swing.  [The individual] also continues to make changes in 
his life to further limit the possibility of disruptive episodes.   For example, he 
has avoided an over-involvement in religious activities other than weekly 
church attendance.  He is reading more books on the manifestations of bipolar 
illness so as to be better aware of his own behavior.  He is highly compliant 
with treatment.  He is under the care of a local psychiatrist and has very good 
support at home. . . . Although there is always the extremely low possibility that 
[the individual] could again become psychotic, with his present treatment and 
support system, it is highly unlikely. 

 
Ind. Ex. 19 at 6-7. 
 
Hearing Officers have granted or restored an individual’s access authorization where the 
individual suffers from Bipolar I Disorder but presents evidence of a medication regimen 
and lifestyle that has resulted in a low frequency of psychotic episodes in recent years, a 
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history of cooperating in treatment of the disorder, a strong support system, and knowledge 
of the disease.  See Personnel Security Hearing, Case No. TSO-0363, 28 DOE ¶ 82,943 
(2006) (recommendation to restore where individual with Bipolar I Disorder follows 
prescribed treatment, has strong support system and last episode was two and one half 
years prior to hearing); Personnel Security Hearing, Case No. TSO-0303, 28 DOE ¶ 82,900 
(2006) (recommendation to restore where individual follows proper medication regimen, 
displays good self-assessment, has strong support system and last episode was two years 
prior to hearing).   The individual’s work record strongly supports the individual’s assertions 
that he can adequately control severe manifestations of his condition. He has not been 
hospitalized in over 25 years, and his last serious episode was three years prior to the 
hearing.  Over the years, working with his psychiatrists, he has found the optimum level of 
lithium to control his condition. His wife of 26 years knows when he has an episode, and 
promptly advises him to alter his medication in response to the change in his behavior.  He 
is in a stable marriage, and the record of this case contains evidence of a consistently 
positive work performance for the 15 years that his condition has been diagnosed.  Ind. Ex. 
6-10.  Finally, a qualified medical expert has opined that the individual has a good 
prognosis.  Ind. Ex. 19.  The expert was impressed with the fact that the individual had not 
had an episode requiring hospitalization in 25 years, that there is nothing in the file to 
suggest that he has exhibited poor judgment or reliability during that time period, and 
concluded that the individual’s present treatment and support system have made a future 
psychotic episode  highly unlikely.  Id. at 6-7.  
 
Thus, in view of Criterion H and the record before me, I find that restoring the individual=s 
access authorization would not endanger the common defense and security and would be 
consistent with the national interest.  Accordingly, I find that the individual’s access 
authorization should be restored.  Any party may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 14, 2007 
 
 

 
 

 
 
 

 
 



*  The original of this document contains information which is subject to withholding from 
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DECISION AND ORDER 
OFFICE OF HEARINGS AND APPEALS 

 
 

Hearing Officer’s Opinion 
 

 
Case Name:  Personnel Security Hearing 
 
Date of Filing:  December 6, 2005 
 
Case Number:  TSO-0324 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance).  A Department of Energy (DOE) Operations 
Office suspended the individual’s access authorization under the provisions of 10 C.F.R. 
Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  This decision considers whether, on the basis of the 
evidence and testimony presented in this proceeding, the individual’s access authorization should 
be restored.  As set forth in this decision, I have determined that the individual’s access 
authorization should be restored. 
 

I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 
 
The individual held a security clearance from 1996 until it was suspended in October 2005.  
During a routine reinvestigation in 2004, the local DOE security office (DOE Security) 
uncovered derogatory information that it was unable to resolve through a Personnel Security 
Interview (PSI).  Consequently, it initiated formal administrative review proceedings.  In a 
Notification Letter issued to the individual on October 28, 2005, DOE Security stated that it was 
unable to reinstate the individual’s security clearance pending the resolution of certain 
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derogatory information that falls within the purview of two potential disqualifying criteria, 
Criteria K and L.1   
 
After receiving the Notification Letter, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  On December 14, 2005, the Director of 
the Office of Hearings and Appeals appointed me the hearing officer in this case.  After 
conferring with the individual and the appointed DOE Counsel, 10 C.F.R. § 710.24, I established 
a hearing date.  At the hearing, the individual testified on his own behalf, and called as witnesses 
a forensic psychologist, his treating psychiatrist, and three friends and co-workers.  The 
transcript of the hearing will be hereinafter cited as “Tr.”  The LSO submitted 19 exhibits into 
the record; these will be cited in this decision by their exhibit number.  The individual submitted 
into the record letters of support from 20 friends and co-workers. 
 

II.  Standard of Review 
 

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency 
and the individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  
Part 710 generally provides that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.  Any doubt 
as to the individual’s access authorization eligibility shall be resolved in favor of national 
security.”  10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this 
decision:  the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct; the individual’s age and maturity at the time of the conduct; the voluntariness of the  
individual’s participation; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant factors.  
See 10 C.F.R. §§ 710.7(c), 710.27(a).  The discussion below reflects my application of these 
factors to the testimony and evidence presented by both sides in this case.  
 

III.  Findings of Fact 
 

The individual used marijuana at various times in his adult life when he was a student.  Due to 
his history of drug use, when he was offered a security clearance in 1996, he was asked to sign a 
DOE Drug Certification form, in which he acknowledged the department’s policy regarding 
illegal drug use, including his understanding that future illegal use of controlled substances could 
result in the loss of his security clearance.   Beginning in September 2000 the individual took a 

                                                 
1   Criterion K relates to information that a person “possessed, used, or experimented with a drug or other substance 
listed in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances act 
of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or 
administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by 
Federal law.” Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or 
is subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security. . . .”  10 C.F.R. 
§ 710.8(l). 
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one-year leave of absence from his position.  During that time, he cared for his dying father and 
explored new career possibilities.  While he was on leave, he used marijuana 10 to 20 times.  
Although he was aware that he continued to hold his security clearance, he had no intention to 
return to his former position at the end of his leave.  Ultimately, however, he did return to his 
former position, and duly reported his marijuana use to DOE Security when it conducted its 
routine reinvestigation of his eligibility for access authorization, in late 2003 and early 2004.  
The individual’s use of marijuana while holding a security clearance, despite his understanding 
that such use is contrary to DOE policy as well as federal law, constitutes the derogatory 
information that DOE Security believed raised significant national security concerns. 
 

IV.  Analysis 
 

I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I 
have determined that the individual’s access authorization should be restored.  I find that such a 
restoration would not endanger the common defense and security and would be clearly consistent 
with the national interest.  10 C.F.R. § 710.27(a).  The specific findings I make in support of this 
decision are discussed below. 
 
A.  Criterion K 
 
1.  The Allegations and Associated Security Concerns 
 
To support its concerns under Criterion K, DOE Security alleges in its Notification Letter that 
the individual used and purchased marijuana in small amounts as a student and during his 2000-
2001 leave of absence.  At a PSI conducted in 1996, the individual revealed that he smoked 
marijuana in varying amounts from 1977 to 1988 and infrequently from 1990 to 1993 or 1994, 
and purchased a total of one-half ounce of marijuana in 1978 and 1979.  DOE Exhibit (Exh.) 4 at 
7-23, 25-26.  During a second PSI, conducted in 2005, the individual admitted that he used 
marijuana about 20 times during his leave of absence and purchased one-quarter ounce of 
marijuana one time during the same period.  Exh. 3 at 23-24. 
 
The security concerns surrounding the use of illegal drugs are twofold.  First, when an individual 
is under the influence of illegal drugs, his judgment may be impaired, which in turn might cause 
him not to properly safeguard classified materials.  Second, using illegal drugs is a violation of 
law and may indicate a willingness to disregard other laws and rules, including those pertaining 
to the safeguarding of classified materials.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 
National Security Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at 
Guideline H(24).  In this case, I find that the individual’s history of illegal drug use raises 
questions about his reliability, trustworthiness and willingness to comply with laws, rules and 
regulations.  For this reason, I find that DOE Security properly invoked Criterion K as a basis for 
suspending the individual’s access authorization. 
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2.  Mitigating Evidence Regarding Criterion K Allegations 
 
The individual presented himself at the hearing as extremely honest and straightforward.  In my 
opinion, there is no question concerning his credibility, and even though most of the evidence 
concerning the individual’s use of marijuana is his own testimony, I am inclined to give 
considerable weight to it.   
 
He testified at the hearing that he never used marijuana at any time while he was working at the 
DOE facility.  He freely admitted that he used and purchased marijuana during his leave of 
absence, but stopped using it before he returned to work at the facility.  Tr. at 17.   This pattern 
of use corresponds to what he reported at his 1996 PSI—that he stopped using marijuana in 1994 
when he first submitted his documentation for access authorization.  Exh. 4 at 24 (1996 PSI).  He 
reported that he had no difficulty stopping when, in both cases, he determined that he must do so 
to have the security clearance he needed for his work.  Tr. at 18.   
 
The individual acknowledged that when he used marijuana while on leave, he was aware that he 
was holding a security clearance and that he had signed a drug certification, in which he 
acknowledged that such use was contrary to DOE policy and could lead to the removal of his 
clearance.  He explained that at the time he used the marijuana, he had no intention to return to 
his job at the DOE facility, but rather planned to pursue a new career in writing, for which no 
access authorization would be needed.  Tr. at 17.   
 
The individual’s treating psychiatrist and a forensic psychologist each provided additional 
mitigating evidence.  The treating psychiatrist testified that the individual was at minimal risk for 
using marijuana in the future.  Tr. at 98.  He enumerated the factors that led him to this 
conclusion, derived from his observations of the individual during the course of their three-year-
long professional relationship.  He stated that in his opinion the individual had used marijuana in 
the past to deal with grief and to evoke memories of his pleasant college years.  Tr. at 93.  The 
individual’s most recent marijuana use, while on leave in 2000-2001, occurred during a period 
when he was grieving for his father and at the same time engaged in an unsettling search for a 
new career path.  Tr. at 94.  The psychiatrist stated that the individual reported discovering 
during that time that marijuana did not provide the comfort and enjoyment it had in the past, and 
that the individual was now convinced that using marijuana was a mistake and would hinder 
rather than help him achieve what is important in his life:  his work and his personal 
relationships.  Tr. at 95.   The psychiatrist also testified that the individual appears to have 
exchanged marijuana for other tools that will assist him in exploring personal issues:  sessions 
with his psychiatrist, discussions with his men’s group, sharing with close friends.  Tr. at 98.  
The psychiatrist also pointed out that the individual had experienced a great deal of stress in the 
past year, particularly regarding health issues, and had not resorted to using marijuana.  Tr. at 
103.  He concluded that, in his professional opinion, the individual is not now a user of illegal 
drugs in need of rehabilitation.  Tr. at 99.    
 
The forensic psychologist, with whom the individual has no formal relationship, conducted an 
evaluation at the request of the individual’s attorney.  He interviewed the individual, 
administered psychometric tests, and formed diagnostic impressions of the individual based on 
that interview and the test results.  Two conclusions he reached have a bearing on this case.  The 
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first is that the individual is not the sort of person about whose honesty and reliability we should 
be concerned.  According to the psychologist, “there are known psychological conditions which 
can be evaluated psychometrically which would predispose a person to be dishonest, 
untrustworthy and unreliable,” and he stated that the individual “showed no signs on the testing 
of the kind of underlying characterological problems which would suggest that he would behave 
in the future in a dishonest, unreliable and untrustworthy way.”  Tr. at 112.  The second is that 
the individual is not likely to use illegal drugs in the future.  The psychologist pointed out that in 
2000, when the individual was using marijuana, an additional stressor at the time was learning 
that the first round of treatment of a medical condition had been ineffective.  Tr. at 117.  He also 
testified that the year leading up to this hearing had been a difficult year as well for the 
individual, and “there was no indication whatsoever that [the individual] wanted to turn to 
marijuana as a way of alleviating his stress.” Tr. at 121.  He explained that he administered a test 
to the individual that is used to determine addiction proneness, and the individual “showed no 
such proneness.”  Tr. at 123. The psychologist concluded, 
 

I think the probability of him ever using an illegal drug is extremely low.  With 
the understanding that predicting the future is risky business, but relying upon 
what we’ve seen over this period of time, after all, this is now five years, and the 
last one being a particularly difficult one, I think we’re on pretty firm ground in 
prognosticating that we’re not likely to see that sort of behavior again. 

 
Tr. at 121. 
 
3.  Hearing Officer’s Evaluation of Criterion K Evidence 
 
The evidence regarding the individual’s use of marijuana consistently supports a finding that it 
was limited to two periods in his life.  The first period consists of his student years:  moderate 
use in his first year of college, tapering off to occasional use by the time he graduated in 1982, 
and occasional use again in 1984 to 1986 during his first two years of graduate school, with some 
periods of no use at all.  Exh. 4 at 7-24.  For the years 1982 to 1984 and 1986 to 1993, he 
reported sporadic use, once or twice a year.  He reported that he stopped using marijuana 
altogether in 1993, when he first applied for access authorization.  The second period was during 
a leave of absence from the DOE facility in 2000-2001.   The evidence also shows that after his 
freshman year of college, the individual used marijuana in social settings and in small amounts.  
In addition, he did not smoke marijuana when he was under consideration for, or holding, access 
authorization.  The one exception to this was when he was on his leave of absence:  he did use 
marijuana then, and he was aware that he was still holding access authorization.  He does not 
seek to excuse his behavior, but states that he was no longer working at the facility, and he had 
no intention of returning to the facility after his leave expired because he was considering 
pursuing a new career.  Once he determined that he would in fact be returning to the position for 
which he held a security clearance, he again stopped using marijuana, as he had in 1994. 
 
During the hearing, the individual enumerated a number of facts that demonstrate that his 
relationship to marijuana has changed significantly since his last involvement with it during his 
leave of absence.   During his leave he came to the realization that marijuana did not help him be 
“a better writer [or] a better guitar player.” Tr. at 35.  While he initially considered his security 
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clearance merely a means to get to his work location, he now understands that the security 
program is built on trust and he takes the requirements of the program seriously.  Tr. at 32-33.  
He now has structures in place, including a psychiatrist and a men’s group, which have given 
him the support to deal with personal stress without resorting to marijuana.  Among the recent 
causes of stress, serious health issues and the strain of the current administrative review process 
figure prominently, and he has not turned to marijuana despite these stressors.  Tr. at 34, 46-47.  
In fact, at one point in his recent medical treatment, he was offered THC, the active ingredient in 
marijuana, to combat his pain, and he refused it.  Tr. at 28.  The testimony of the mental health 
professionals who appeared at the hearing confirms the individual’s testimony. 
 
The individual’s use of marijuana, while not isolated, appears to me to be relegated to the past.  
There is no evidence that the individual currently abuses the drug, and to the contrary, there is 
medical testimony that the individual is not prone to addiction by nature.  By all reports, at the 
time of the hearing, he had not used marijuana in nearly five years.  His historical pattern of 
marijuana use from 1977 to 1993 was sporadic and generally limited to his student years: a year 
of moderate use as a freshman, followed by roughly six non-consecutive years of occasional use, 
and nine years during which he used marijuana twice, once, or not at all.  Aside from the year 
2000-2001, his marijuana use tapered off over the years and stopped entirely in 1993.  As for his 
most recent period of use, a number of factors contributed to his resuming marijuana use:  his 
father’s death, his decision not to return to his current job, his searching for a new profession.  It 
is clear that he had determined that he would no longer resume his position and made an 
uncharacteristically ill-conceived error in judgment when he decided he could use marijuana 
under those circumstances.  He has demonstrated that he has no intention to resume smoking 
marijuana, and has mechanisms in place to confront and manage the significant stresses in his 
life.  He has further demonstrated that he now has a deeper respect and understanding for the 
security program than he had during his leave of absence.  After considering all of the above 
factors, I find it highly unlikely that the individual will use marijuana in the future.  This 
conclusion mitigates the DOE’s concern that the individual’s judgment with respect to handling 
classified materials in the future could be impaired while he was under the influence of 
marijuana. 
 
Use of illegal drugs raises an additional concern under Criterion K in that the activity is a 
violation of law and may indicate the individual’s proclivity to disregard other laws and rules, 
particularly those related to the handling of classified materials.  While any prior illegal drug use 
rightly raises this concern, I see no evidence in the present case that the individual’s disregard for 
drug laws is indicative of a pattern in his life of disregard for other laws.  To the contrary, my 
impression of the individual, based on a common-sense assessment of all the evidence before 
me, is that he is a responsible, straightforward, law-abiding citizen, who has placed his prior 
involvement with marijuana behind him.   
 
It is my opinion that the individual has mitigated the national security concerns that his historical 
use of marijuana raised under Criterion K. 
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B.  Criterion L 
 
1.  The Allegations and Associated Security Concerns 
 
DOE Security alleges in its Notification Letter that the individual used and purchased marijuana 
during his 2000-2001 leave of absence even though he understood that such behavior was 
contrary to DOE regulations.  DOE Security produced copies of four DOE Security 
Acknowledgments ranging from 1993 through 2004 that the individual had signed.  Exhs. 10-13.  
Each contains language that informs the signer that involvement with illegal drugs could result in 
the loss of his access authorization.  In addition, the individual signed a Drug Certification form 
in 1996 in which he agreed not to use or purchase illegal drugs while holding a security 
clearance.  Exh. 9.  During the 2005 PSI, the individual admitted that he used and purchased 
marijuana during his leave of absence and acknowledged his awareness of the policies and 
regulations prohibiting involvement with illegal drugs.  Exh. 3 at 12, 23-24, 28, 42-44. 
 
The security concerns under Criterion L surrounding the individual’s behavior during his leave 
of absence relate to his knowing violation of DOE rules and regulations and his violations of his 
commitment to refrain from illegal drug use.  Such behavior can raise questions about the 
individual’s reliability, trustworthiness and ability to protect classified information.    See 
Adjudicative Guidelines at Guideline E(15).  In this case, I find that the individual’s knowing 
violations of a personal commitment as well as established rules and regulations raises questions 
about his reliability, trustworthiness and willingness to comply with laws, rules and regulations.  
For this reason, I find that DOE Security properly invoked Criterion L as a basis for suspending 
the individual’s access authorization. 2 
 
2.  Mitigating Evidence Regarding Criterion L Allegations 
 
As discussed above, the individual has impressed me as a very straightforward, honest person.  
All derogatory information that has raised security concerns was provided to DOE Security by 
the individual himself.  He has not provided conflicting facts, and has been consistent in his 
recollection of details such as dates in the distant past.  My impression of the individual’s general 
truthfulness and reliability is supported by the testimony of both his treating psychiatrist, who 
expressed his opinion that the individual is by nature honest, forthright, responsible and not 
deceptive, Tr. at 85, 92, 102, and the forensic psychologist, whose interpretation of psychometric 
test results led him to similar conclusions.  Tr. at 111. 
 
In his testimony, the individual admitted that he smoked marijuana during his leave of absence, 
even though he was aware that such use was not only illegal but also contrary to DOE security 
rules and regulations.   The individual explained his frame of mind when he began using 
marijuana shortly after his father’s death:  “I was pretty upset and pretty lost. . . .  [M]y father 
had always kind of been an anchor, and now he was gone, and I didn’t really feel the connection 
with my old job, and I had these . . . ideas of becoming a writer, but they were rather ill-formed 
and in some sense scary to me to try and pursue that route.”   Tr. at 16-17.  After confirming that 

                                                 
2   The Notification Letter does not specifically address the fact that marijuana use constitutes criminal activity, 
which as such raises an additional concern under Criterion L.  To the extent that criminal activity may reflect a 
willingness to disobey other laws and rules, I have addressed this concern in Section A.3 above. 
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he was aware that he held a security clearance and had signed a commitment not to use illegal 
drugs, he was asked: 
 

Q.  So how did you reconcile that – or did you reconcile that in your mind? 
 
A.  I didn’t really reconcile it. 
 
Q.  Why not? 
 
A.  It wasn’t . . . an issue. . . . [The facility] was very distant to me at that point, 
and while I could say . . . now that I knew I had my security clearance, then the 
notion that I had the clearance was not really relevant in some ways.  I had no 
intention of going back to [the facility].   

 
Tr. at 17-18.  As stated above, toward the end of his leave of absence, the individual changed his 
mind and determined that he would return to his former position.  At that juncture, he stopped 
using marijuana.  Tr. at 18. 
 
3.  Hearing Officer’s Evaluation of Criterion L Evidence 
 
Many Criterion L cases revolve around deliberate misrepresentation of facts to the LSO.  Such 
activity raises a serious security concern under Criterion L, because DOE Security cannot be 
confident that the individual is providing it with reliable information about his or her activities or 
will provide reliable information in the future.  See Adjudicative Guidelines at Guideline E(15) 
(“Of special interest is any failure to provide truthful and candid answers during the security 
clearance process or any other failure to cooperate with the security clearance process.”)  
Misrepresentation is not an issue, however, in the present case.  It is clear to me from the 
individual’s testimony, from his personnel security interviews, from the documents he provided 
to the LSO, and from the testimony of the mental health professionals who appeared at the 
hearing that the individual has not attempted to minimize his illegal drug use or in any other 
manner misrepresent his involvement with marijuana.   
 
The security concern in this case, nevertheless, is not insignificant.  The individual freely admits 
that he smoked marijuana on a limited number of occasions during his leave of absence in 2000-
2001.  He also freely admits that he recognized, at the time, that he was holding a security 
clearance, was prohibited from smoking marijuana by law and by DOE rules and regulations 
and, furthermore, had made a commitment to the DOE in his Drug Certification form not to use 
illegal drugs while holding a security clearance.  From his testimony, I am thoroughly convinced 
that he put his job behind him as he embarked upon a quest to redesign his life.  In doing so, 
however, he failed to pay adequate attention to the fact that he continued to hold a security 
clearance while he was far removed from his work, both physically and mentally.  He exercised 
poor judgment in using marijuana under these circumstances.  Moreover, breaching his 
commitment to the DOE constitutes evidence that he was not reliable or trustworthy.   
 
I am further convinced, however, that he will not repeat the behavior in the future, for a number 
of reasons.  His father’s death, the failure of a course of treatment for a serious health condition, 



 - 9 -

his dissatisfaction with his current job, and his uncertainty about a career change all contributed a 
great deal of stress to life at the time of his leave of absence.  An additional factor was his frame 
of mind at the time:  he was not working at or even entering the facility, he was not drawing a 
salary, and he had determined that he would not return.  This physical and psychological distance 
from the work that necessitated his security clearance contributed to a unique set of 
circumstances that are highly unlikely to recur.  The record before me shows that he has resolved 
those stresses he faced during his leave of absence and, more important, now has support 
systems in place to assist him in addressing future life stresses in a responsible and more 
effective manner.  The record also demonstrates that the individual has faced serious stresses, in 
the form of health-related issues, in the past five years, and no longer employs poor judgment by 
resorting to marijuana to deal with them.   
 
Moreover, I believe that the individual’s exercise of poor judgment is isolated not only by 
circumstances but also by nature.  My assessment of the individual is that the poor judgment he 
employed during his leave of absence is not characteristic of his general nature, which is 
cautious, reflective and reliable.  The record supports this assessment, through the testimony of 
the mental health professionals, his supervisor, a co-worker, and a close friend, as well as 
numerous letters praising his character.  Tr. at 92, 111 (professionals), 60-63 (supervisor), 68 
(co-worker), 76-81 (friend); Individual’s 2/21/2006 submission. To the contrary, I see no 
evidence in the record that the individual has employed poor judgment or exhibited 
untrustworthy behavior in any other aspects of his life.  After considering all of the above 
factors, I find that it is highly unlikely that the individual will exercise in the future the poor 
judgment and unreliability he revealed by using marijuana while holding a security clearance.   It 
is my opinion that the individual has mitigated the national security concerns that DOE Security 
has raised under Criterion L. 
 

V.  Conclusion 
 

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(k) 
and (l) in determining that it could not reinstate the individual’s access authorization without 
resolving concerns raised by derogatory information it received regarding the individual.  For the 
reasons I have described above, I find that the individual has sufficiently mitigated the security 
concerns raised under Criteria K and L.  I therefore find that restoring the individual’s access 
authorization would not endanger the common defense and security and would be consistent 
with the national interest.  Accordingly, I have determined that the individual’s access 
authorization should be restored.   
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 29, 2007 
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Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  December 9, 2005 

 
Case Number:  TSO-0325 

 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization (or “security clearance”) under the regulations 
set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual=s access authorization should be granted.     
 

I. Background 
 
The individual is employed by a DOE contractor.  The contractor requested access 
authorization for the individual, but documents submitted by the individual and an 
investigation of her background revealed information regarding past alcohol use that 
created a security concern. In order to resolve that concern, DOE conducted a Personnel 
Security Interview (PSI) with the individual in April 2004.  In August 2004, a DOE 
consultant-psychiatrist evaluated the individual and opined that the individual suffers from 
alcohol abuse without adequate evidence of rehabilitation or reformation. 
 
In October 2005, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding her eligibility for access authorization. 
Notification Letter (October 21, 2005).  The Notification Letter stated that the derogatory 
information regarding the individual falls within the purview of 10 C.F.R. ' 710.8 (j) 
(Criterion J).  The DOE Operations Office invoked Criterion J on the basis of information 
that the individual has been or is a user of alcohol habitually to excess, or has been 
diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.  10 C.F.R.  § 710.8 
(j).  In this regard, the Notification Letter cites the opinion of the DOE consultant-psychiatrist 
that the individual suffers from alcohol abuse.       
 
In a letter to DOE Personnel Security, the individual exercised her right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
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her own behalf and was represented by counsel.  The transcript taken at the hearing shall 
be hereinafter cited as ATr.@   Documents that were submitted by the DOE counsel during 
this proceeding constitute exhibits to the hearing transcript and shall be cited as AEx.@   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should be granted because I conclude that such a grant 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of 
this determination are discussed below. 
 

A. Findings of Fact 
 
At age 16 the individual began drinking alcohol, and regularly drank two beers per week.  In 
June 1993, at the age of 19, the individual and her mother got into a fight after leaving a 
bar.  The individual called the police, who arrived at the scene and arrested the individual 
for Driving under the Influence (DUI).  Her blood alcohol content was measured at .099, 
over the legal limit of .08.  The individual’s mother also obtained a protective order against 
the individual barring contact between the two women for three years.  In November 1995, 
the individual got into a fight with a woman outside of a restaurant where she was working. 
The woman filed a complaint and the individual was charged with assault.  The charge was 
later dismissed.  In 1995 her ex-husband accused the individual of hitting him, and he 
obtained a domestic violence order against the individual.  In July 1998, the individual and 
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her then boyfriend got into a fight after they had been drinking.  She was charged with 
assault.  That charge was also dismissed.   
 
The individual began working for a DOE contractor in April 2002.  PSI at 2.  At the time, she 
was drinking five or six beers per weekend.  Tr.  at 61-62.  In May 2003, the individual 
attended an afternoon event where she drank several mixed drinks in about five hours.  
Later that day, she drove a friend to get some beer.  On the way home, she had an 
accident, her car went airborne and then flipped over several times. She and her passenger 
were taken to the hospital. PSI at 10.  The individual was charged with DUI and was 
hospitalized for one week.   
 
In July 2003 the individual completed a Questionnaire for National Security Positions 
(QNSP) as part of the application process for a security clearance.  PSI at 2.  The DOE 
conducted a PSI in April 2004 with the individual to clarify the circumstances of the criminal 
charges that the individual disclosed in her QNSP. During the PSI, she agreed to undergo a 
DOE psychiatric evaluation.  Id. at 26. 
 
A DOE consultant-psychiatrist (“psychiatrist”) evaluated the individual in August 2004.  
DOE Ex. 7 (Report).  The psychiatrist sent the individual for psychological testing and then 
conducted a clinical interview.  He concluded that the individual was defensive, in denial 
and lacked insight into her own motivations.  He described her insight into her problems 
with alcohol use and anger control as "minimal if existent at all.”   Report at 4.  The 
psychiatrist diagnosed the individual with a long history of alcohol abuse as evidenced by 
multiple arrests for various alcohol-related crimes.   He also found inadequate evidence of 
rehabilitation or reformation, and concluded that she required alcohol treatment.     
   
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, a DOE psychiatrist opined that the individual suffers from alcohol abuse.  Therefore, 
DOE=s security concerns are valid and the agency has properly invoked Criterion J in this 
case. 

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified that he had reviewed the individual’s file in preparation for 
her interview, sent the individual for a psychological test and then interviewed her 
personally in August 2004.  Tr. at 13.  He used the Diagnostic and Statistical Manual of the 
American Psychiatric Association, IVth Edition TR (DSM IV) to arrive at a diagnosis of 
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alcohol abuse and mixed personality disorder.  Id. at 13-14.  He explained at the hearing 
that alcohol abuse is a “maladaptive pattern of alcohol use that infringes on a person’s 
ability to function.”  Id. at 12.  At the time of the interview, the psychiatrist found no 
evidence of rehabilitation or reformation.  He noted that in the PSI the individual stated that 
she continued to use alcohol despite her DUIs and significant medical complications (i.e., 
stomach pains when she drank).  Id. at 16.  According to the psychiatrist, that was an 
example of maladaptive behavior.  Id.  Even though the fighting and alcohol incidents 
occurred when the individual was relatively young, the psychiatrist explained that DSM-IV 
criteria did not permit mitigation based on the individual’s youth and immaturity at the time 
of her incidents.  The psychiatrist found it difficult to determine the individual’s true pattern 
of alcohol use because of inconsistencies during the clinical and the security interviews.   
He did not consider the individual very credible at the time that he interviewed her.        
 
In response to questions about rehabilitation, the psychiatrist testified that there is a range 
of requirements for rehabilitation or reformation from alcohol abuse.  Tr. at 16.    
“Specifically, it can range anywhere between the requirement of complete abstinence over 
a period of time to a pattern of … non-maladaptive use of alcohol that would be within the 
context of what most people would consider normal use. . . .”  Id.  He explained that 
although there was no specific time requirement, typically a year or more of appropriate use 
of alcohol would be considered rehabilitation from alcohol abuse.   Id. at 17.  The 
psychiatrist described reformation as a change in behavior that ends the maladaptive 
behavior that the individual previously exhibited.   For instance, if an individual is in a 
situation that has resulted in maladaptive behavior in the past, but then changes her 
response to that same situation repeatedly over time and exhibits normal behavior, that 
person has demonstrated reformation.  Tr. at 24-25.   As regards the individual, he stated 
that “continued abstinence for one year would be considered rehabilitation and 
reformation.”  Id. at 29.   
 

2.  The Individual 
 
At the hearing, the individual first discussed her criminal history.  Her testimony is similar to 
the version that she gave in the PSI.  She described her past alcohol use as excessive 
drinking on weekends in bars with friends who also drank heavily.  Tr. at 48.  After her 
mother died in 2001 she was depressed and drank even more heavily for one year.  The 
contractor hired her in 2002, and she has enjoyed her job.  She described it as “the best 
job I have ever had.”  Id. at 46.  She reduced her consumption to five to six beers per 
weekend on most weekends.  Id. at 61-62.  However, after the very serious car wreck and 
DUI charge in 2003, she felt that she got another chance in life.  Id.  at 46.  Consequently, 
the individual chose to change her life for the better.  She committed to avoid the drinking 
and bar lifestyle and spent her free time with her family.  At that time, she stopped going 
out with her old friends and instead visited her brother, who is a state trooper and does not 
drink alcohol. 1   In addition, she was so shaken by the implications of the interview with the 
DOE psychiatrist in August 2004 that she decided to stop drinking and improve her life.   Id. 
at 57.  She testified that she last consumed alcohol in the summer of 2004, approximately 

                                                 
1 I asked the individual if there was any reason that none of her family members testified on her behalf.  She stated 
that “I could have done that, yes.  I didn’t know.”  Tr. at 64.  I note that the individual was represented by counsel.  
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18 months prior to the hearing.  Id.  at 56-57, 63.  By the end of that year, she had stopped 
socializing altogether with her old drinking companions.  Id. at 48.   
 
In January 2005, the individual discovered that she was pregnant, and she gave birth to 
twins prematurely in August 2005.  Tr. at 50.  One of the twins was born with the left 
ventricle of her heart closed, and has required specialized medical care ever since.  The 
child had one major heart operation shortly before the hearing, and her second was 
scheduled to occur within the month following the hearing.  In addition, the baby requires a 
strict regimen of 14 medications daily, each administered at a certain time.  The individual 
stated that she takes her responsibility for the child’s life very seriously, and therefore no 
longer consumes alcohol.  In November 2005 the individual married the children’s father, 
and her new husband does not drink alcohol.  Id. at 64. 
 
Every weekend from the birth of her children until January 2006, the individual took the sick 
infant to a specialized children’s hospital located several hours away, while her brother 
cared for the other twin.  She and her husband spent weekends at the hospital with the 
child.  She testified at length about the enormous responsibilities she now faces daily in 
caring for her sick child and working a full-time job.  Tr. at 49-53.  She rises at 3:00 a.m., 
makes bottles for the children, and is in her office by 5:45 a.m.  At 4:30 p.m. she comes 
home, assumes responsibility for the children, and cooks. She also attends business 
classes at the local community college on three nights a week.  The baby has an 
intravenous feeding tube and a heart monitor.  If the child were to receive the wrong 
dosage of any of her medicines, she could die.   
 
The individual stressed that she enjoys and respects her job, and with her child’s life in her 
hands, she would not drink alcohol again.  She testified at the hearing that her life is 
happier without alcohol and that “I have too much responsibility that there is no way ever I 
would even touch alcohol again.  I mean, that’s a decision that I have made.”  Tr. at 53.     
 
D. Evidence of Rehabilitation and Reformation 
 
After listening to the individual’s testimony, the psychiatrist agreed that the individual has 
changed her behavior.  He testified that she has been placed in situations where 
maladaptive behavior could have occurred, but she has decided to instead behave in a 
different manner than the past.  Tr. at 67-68.  He concluded that her current behavior 
marked the beginning of the process of rehabilitation or reformation, and that she has 
apparently sustained a change in her behavior over a period of time.   Id. 
 
At the hearing, the individual testified very credibly about her 18 months of abstinence, and 
the changes in her life as a result of her car wreck, her interview with the DOE psychiatrist, 
and most importantly, the birth of her twins.  She was very honest and admitted that she 
had an alcohol problem. She stated at the hearing “I just knew I drank too much.”  Tr. at 
63.  Her pride in her children was evident and she stated that she was willing to do anything 
to keep her daughter alive and well.  She called the changes in her life “amazing” after she 
removed herself from her social circle of heavy drinkers.  Tr. at 58.  I agree with the DOE 
psychiatrist that the individual has reformed her behavior.  Continued abuse of alcohol or 
lack of diligence in her role as caretaker would have manifested by now as a  
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medical emergency for her sickly child.  Instead, the child continues to improve under the 
care of her mother.  The individual has changed her behavior, beginning in 2004 – 
spending free time with her family and shunning her old drinking companions.  After her 
children were born in August 2005, her daily routine as described is so busy that it tends to 
corroborate her testimony that she no longer goes to bars or drinks with friends on the 
weekends.   
 
In a Part 710 proceeding, the hearing officer gives great deference to the expert opinions of 
mental health professionals regarding rehabilitation or reformation.  See Personnel Security 
Hearing, Case No. VSO-0476, 28 DOE ¶ 82,827 (2001).  In this case, the psychiatrist 
listened to the individual’s testimony at the hearing, observed her demeanor and concluded 
that the individual has indeed begun the process of rehabilitation or reformation.  The 
psychiatrist has changed his view of her credibility.  During the evaluation in August 2004, 
both the psychiatrist and the psychologist who tested the individual found her to be very 
guarded and defensive.  Report at 1-3, 7-8.  She denied any problems with alcohol until 
confronted with the specifics of her record.  However, by the time of the hearing their 
concern was mitigated by the individual’s acknowledgment of her alcohol problem and by 
the positive steps she has taken to change her behavior.  At the hearing, the individual 
testified credibly about the changes in her life and the new responsibilities she faces as the 
mother of a child with a birth defect.   
 
I was persuaded by the testimony of the psychiatrist and the individual herself, and I 
conclude that the individual has mitigated the security concerns arising from the diagnosis 
of alcohol abuse.  I base this conclusion on the following factors: (1) the favorable 
prognosis of the psychiatrist; (2), the individual’s 18 months of abstinence from alcohol; (3) 
the changes in the individual’s behavior (i.e., spending her free time with her family and not 
her old drinking companions), and (4) her embrace of an alcohol-free life that is centered 
on providing for her children.   Thus, I find that the individual has mitigated the security 
concerns arising from the diagnosis of alcohol abuse by acknowledging her alcohol 
problem, providing evidence of actions to overcome her alcohol abuse, and establishing a 
pattern of sustained abstinence. See Guideline G, Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information (December 29, 2005).    
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (j).  However, the individual has presented adequate mitigating factors for 
this criterion that alleviates the legitimate security concerns of the DOE Operations Office. 
In view of this criterion and the record before me, I find that granting the individual=s access 
authorization would not endanger the common defense and security and would be 
consistent with the national interest.  Accordingly, I conclude that the individual should be  
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granted access authorization.  Any party may seek review of this Decision by an Appeal  
Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  May 1, 2006 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  December 14, 2005 
 
Case Number:   TSO-0326 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 A local DOE Security Office (LSO) suspended the individual’s 
access authorization pursuant to the provisions of Part 710. In this Decision I will 
consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should not be restored at this time. 
 
I. Background 
 
The individual has held a DOE security clearance for several years while working for a 
DOE contractor. In September 2004, the police arrested the individual and charged him 
with “Driving While Under the Influence of Intoxicating Liquor” (DUI). After the 
individual reported his arrest to the DOE, the DOE conducted a Personnel Security 
Interview with the individual in December 2004 to obtain information regarding the 
circumstances surrounding the arrest and the extent of the individual’s alcohol use. After 
the PSI, the DOE referred the individual to a DOE consultant-psychiatrist for an agency-
sponsored mental evaluation. The DOE consultant-psychiatrist examined the individual 
in July 2005, and memorialized his findings in a report (Psychiatric Report or Exhibit 6). 
In the Psychiatric Report, the DOE consultant-psychiatrist opined that the individual 
suffers from alcohol abuse and is, and has been, a user of alcohol habitually to excess. At 
the time of the psychiatric evaluation, the DOE consultant-psychiatrist did not believe 
that the individual had shown adequate evidence of rehabilitation or reformation from his 
alcohol abuse or his habitual use of alcohol to excess. 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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In October 2005, the LSO initiated formal administrative review proceedings. The LSO 
first informed the individual that his access authorization had been suspended pending the 
resolution of certain derogatory information that created substantial doubt regarding his 
continued eligibility to hold a security clearance. In a Notification Letter that it sent to the 
individual, the LSO described this derogatory information and explained how that 
information fell within the purview of one potentially disqualifying criterion. The 
relevant criterion is set forth in the security regulations at 10 C.F.R. § 710.8, subsection j 
(Criterion J).2  
 
Upon his receipt of the Notification Letter, the individual, through his attorney, exercised 
his right under the Part 710 regulations and requested an administrative review hearing. 
On December 14, 2005, the Director of the Office of Hearings and Appeals (OHA) 
appointed me the Hearing Officer in this case. I subsequently convened a hearing in the 
case in accordance with the Part 710 regulations. 
 
At the hearing, nine witnesses testified. The LSO called one witness and the individual 
presented his own testimony and that of seven witnesses. In addition to the testimonial 
evidence, the LSO submitted 25 exhibits into the record; the individual tendered seven 
exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8 (j).  
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appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concern at Issue 
 
As previously noted, the LSO cites Criterion J as the basis for suspending the individual’s 
security clearance. To support Criterion J, the LSO relies on (1) a psychiatric diagnosis 
that the individual suffers from alcohol abuse; (2) a psychiatrist’s opinion that the 
individual is, and has been, a user of alcohol habitually to excess; and (3) the individual’s 
two arrests for DUI, one in 1990 and the other in 2004.   
 
The information set forth above clearly constitutes derogatory information that raises 
questions about the individual’s alcohol use.  Excessive alcohol consumption is a security 
concern because the behavior can lead to the exercise of questionable judgment, 
unreliability, and a failure to control impulses, and can increase the risk that classified 
information may be unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 
710, Guideline G, ¶ 21. 
 
IV. Findings of Fact  
 
The individual started consuming alcohol in high school “to unwind.” Ex. 6 at 5. In May 
1990 at age 20, the individual received his first DUI. Id. As a result of the 1990 DUI, the 
individual was fined, ordered to attend a DUI school and alcohol counseling, and placed 
on probation for a period of time. Ex. 14 at 2.  
 
In 1998, the individual obtained employment with a DOE contractor. Sometime 
thereafter, the individual’s employer sought a security clearance for him. During an 
ensuing background investigation, some derogatory information surfaced about, among 
other things, the individual’s alcohol use and past illegal drug use.  As a result, the LSO 
conducted two personnel security interviews with him, one in 1999 and the other in 2000. 
Exhibits 15 and 17. In November 2000, the LSO referred the individual to a board-
certified psychiatrist (DOE consultant-psychiatrist #1) for a mental evaluation. DOE 
consultant-psychiatrist #1 examined the individual on November 28, 2000 after which he 
determined that the individual neither (1) presented signs or symptoms of a mental illness 
or disorder that would cause a significant defect in his judgment and reliability, nor (2)  
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had a diagnosable alcohol problem. Ex. 14 at 6.  Sometime thereafter, the DOE granted 
the individual a DOE security clearance. 
 
After the individual received his security clearance, he drank to the point of intoxication 
approximately twice a month. Ex. 6 at 5.  In September 2004, the police arrested the 
individual and charged him with DUI after his blood alcohol level (BAC) registered .14 
on a BAC test. The court subsequently fined the individual, gave him 48 hours of jail 
time, suspended his license for 90 days and placed him in a first offender’s program for 
15 weeks. Id. at 7.   
 
In December 2004, the LSO conducted another personnel security interview with the 
individual to discuss the 2004 DUI arrest and his alcohol usage. Ex. 8. Because questions 
about the individual’s alcohol usage remained unresolved after the 2004 PSI, the LSO 
referred the individual to DOE consultant-psychiatrist #2. DOE consultant-psychiatrist #2 
conducted a forensic psychiatric examination of the individual in July 2005. In the 
Psychiatric Report, DOE consultant-psychiatrist #2 diagnosed the individual as suffering 
from alcohol abuse in a state of partial remission, and opined that the individual is, and 
had been, a user of alcohol habitually to excess. Ex. 6 at 9. DOE consultant-psychiatrist 
#2 also opined that the individual was not rehabilitated or reformed from his alcohol 
abuse because the individual “continued to rely excessively on alcohol on weekends to 
the point of getting intoxicated perhaps twice monthly.” Id.  DOE consultant-psychiatrist 
#2 also stated that as of July 2005 the individual continued to rely on alcohol to cope with 
stress in his life. Id. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).3 After due 
deliberation, I have determined that the individual’s access authorization should not be 
restored at this time.  I cannot find that such restoration would not endanger the common 
defense and security and would be clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed 
below. 
 
Alcohol Abuse  
 
The diagnosis in this case is not in issue because the individual’s psychologist and DOE 
consultant-psychiatrist #2 both agree that the individual suffers from alcohol abuse. 
Transcript of Hearing (Tr.) at 10, 34. The two experts disagree, however, regarding the 

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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crux of this case, i.e., whether the individual is rehabilitated or reformed from his alcohol 
abuse and his habitual use of alcohol to excess.  Id. at 13-17, 34-69, 210-222.  
 
Evidence relating to Rehabilitation or Reformation  
 
The individual testified that he has been abstaining from alcohol since July 2005 (id. at 
179), has attended Alcoholics Anonymous (AA) meetings since August 2005 (id. at 180), 
and has completed his court-ordered DUI program (id. at 174). To corroborate in part his 
testimony, the individual submitted sign-in records from nine AA meetings4 that he 
attended between November 2005 and February 2006 and a Certificate of Completion for 
his court-ordered DUI program. See Ex. E. The individual testified that his girlfriend 
serves as his support system and that he is dealing with stressors in his life without 
resorting to alcohol. Id. at 184. Under questioning at the hearing, the individual revealed 
that he was just starting Step 1 of the AA program and opined that he does not believe 
there are any triggers that caused him to drink in the past. Id. at 201, 187. 
 
The individual’s girlfriend with whom he has lived for 11 years confirmed that the 
individual stopped consuming alcohol in July 2005. Id. at 150. She testified that the 
individual is proactive in his alcohol rehabilitation and that she, his friends, and AA 
support him in his efforts to maintain his sobriety. Id. at 153, 162.   
 
The individual’s AA sponsor testified that he has known the individual for three months 
and has been his sponsor for one week. Id. at 105, 113. The AA sponsor testified that he 
has seen the individual at AA meetings “occasionally.” Id. at 105. He stated that he has a 
“feeling that the individual realizes the impact alcohol is having on his life.” Id. at 115. 
He revealed that the individual has not started to work the AA steps yet. Id. at 116.  
 
The individual’s psychologist testified that she met the individual in August 2005 at the 
request of the individual’s attorney. Id. at 34, 61. As of the date of the hearing in March 
2006, the psychologist had provided psychotherapy to the individual during 20 sessions. 
Id. at 69. The psychologist is using the therapy sessions with the individual to explore the 
suspension of the individual’s security clearance, his recent purchase of a new home and 
his moving from one house to another, and the continuing demands of his going to school 
in the evening while working full time. Ex. G. The psychologist disagrees with DOE 
consultant-psychiatrist #2 regarding the individual’s ability to handle stressors in his life. 
Tr. at 41. She opined that (1) the individual has a strong ability to cope with stress, and 
(2) he never drank to relieve stress. Id. at 39, 41. For these reasons, she is not teaching 
him to identify triggers that might cause him to drink alcohol. Id. at 39, 41. The 
psychologist further testified that her role in helping the individual maintain his sobriety 
is “fairly minimal.” Id. at 63.  She related that the only change that the individual has 
made in his life since the 2004 DUI (id. at 50) is to abstain from alcohol, an action that 
she believes is pivotal to the individual’s recovery efforts. Id. at 59. She admitted during 
her testimony that the individual still associates with some friends who consume alcohol,  

                                                 
4  The individual claims that he did not get his AA card signed each time he attended a meeting. Id. at 180.  
For this reason, he contends that the card does not accurately reflect the number of meetings that he has 
attended. Id. 
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and that he has not made any major change in his recreational or social activities. Id. at 
36. When questioned on cross-examination about her plan for future therapy sessions 
with the individual, the psychologist testified that “we have an appointment scheduled 
this week, and [the individual] has authorization for additional sessions through his 
insurance [although] we have not discussed it.” Id. at 70. She then opined that future 
therapy sessions are not necessary for the individual’s alcohol abuse to remain in 
remission. Id.  She concluded by stating that the individual’s risk of relapse is very low. 
Id. at 40, 52. 
 
DOE consultant-psychiatrist #2 testified twice at the hearing. During his first appearance, 
DOE consultant-psychiatrist #2 stated that at the time he examined the individual in July 
2005, he believed that the individual was “heading in the right direction.” Id. at 13.  He 
stated that his principal concern in July 2005 was the stressors in the individual’s life. Id.  
He opined that, in view of the individual’s history of relying on substances to “self 
medicate” his emotional state, the individual needed a minimum of one year of 
counseling to prevent him from drifting back into a serious pattern of drinking. Id. at 13, 
15, 17. After all the witnesses had testified, DOE consultant-psychiatrist #2 testified a 
second time. He first pointed out that it is one year of treatment, monitoring and 
counseling that is important in this case, not one year of abstinence. Id. at 219. He 
reiterated his opinion that in light of the individual’s long pattern of relying on substances 
excessively during periods of stress, the individual must develop, over a minimum period 
of one year, new coping strategies to deal with the stressors in his life. Id. at 210-211.  
DOE consultant-psychiatrist #2 expressed his concern about the following matters: 
(1) the individual’s psychologist does not think that the individual needs more treatment, 
(2) the individual testified that he does not know what triggers place him at risk for 
alcohol use, (3) the individual has only started working on Step 1 of the AA program, and 
(4) the individual has had an AA sponsor for only one week. Id. at 215. With regard to 
the individual’s completion of the court-ordered DUI program, DOE consultant-
psychiatrist #2 opined that the program is not, in his view, “treatment.” In the end, DOE 
consultant-psychiatrist #2 opined that the individual was not rehabilitated or reformed 
from his alcohol abuse as of the date of the hearing because he did not have one year of 
treatment, monitoring and counseling. Id. at 215.    
 
Evaluation of Evidence 
 
As an initial matter, I am impressed that the individual decided on his own to stop 
consuming alcohol even though DOE consultant-psychiatrist #2 did not recommend 
abstention as a component of rehabilitation or reformation. However, DOE consultant-
psychiatrist #2 convinced me that alcohol treatment such as AA and psychological 
counseling is an integral component of the individual’s recovery plan.  DOE consultant-
psychiatrist #2 also convinced me that a minimum of one year of treatment and 
counseling is necessary to break the individual’s long-term pattern of relying on 
substances to cope with stress in his life.   
 
With regard to the individual’s treatment to date, I first find that the individual did not 
provide probative testimony regarding what, if anything, he learned specifically from the 
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DUI program or whether it had any impact on his decision to stop drinking.5  Moreover, 
DOE consultant-psychiatrist #2 convinced me that the court-mandated DUI school is not 
adequate treatment to address the individual’s alcohol-related issues in this case. As for 
the 20 counseling sessions with the psychologist, I find that the treatment is not of 
sufficient duration to demonstrate rehabilitation in this case. At the time of the hearing, 
the individual had been under the psychologist’s care for approximately six months. In 
addition, I had some other concerns about the treatment itself and whether the individual 
intended to remain in treatment after the hearing.  Specifically, I was surprised by the 
psychologist’s testimony that she perceived her role in helping the individual maintain his 
sobriety as “minimal” and that she had not taught the individual to identify the triggers 
that could lead to stress and drinking. Also, it was unclear from the psychologist’s and 
the individual’s testimony how long after the hearing the individual would remain in 
therapy. From the record, I am uncertain whether the individual will continue in therapy 
with the psychologist for the one-year period recommended by DOE consultant-
psychiatrist #2. In the end, what is relevant is that the individual did not provide evidence 
as of the date of the hearing to demonstrate that he was rehabilitated or reformed from his 
alcohol abuse and habitual use of alcohol to excess. 
 
As for AA, several factors lead me to conclude that the individual’s “active” participation 
in the program only began around the date of the hearing.6 First, he had just begun 
working on the first step of the program at the time of the hearing. Second, he had only 
found a sponsor a week before the hearing.  Third, the AA sponsor’s testimony did not 
provide any insight into (1) whether the individual regularly attended AA, (2) whether the 
individual had verbalized his intentions with regard to alcohol, and (3) whether the 
individual was committed to remaining in AA. Fourth, the individual did not provide any 
testimony that would allow me to conclude that he has embraced the concepts espoused 
by AA and is committed to using that program as a tool to aid him in maintaining his 
sobriety. 
 
After carefully reviewing the evidence in this case, I am not convinced that, as of the date 
of the hearing, the individual is rehabilitated or reformed from his alcohol abuse or 
habitual use of alcohol to excess. Until the individual demonstrates that he has completed 
at least one year in counseling and treatment,7 I cannot find that the individual will be 
successful in his efforts to recover from his alcohol abuse and habitual, excessive use of 
alcohol. For this reason, I find that the individual has not brought forth sufficient 
evidence to mitigate the security concerns predicated on Criterion J in this case. 
 

                                                 
5   I was troubled throughout the hearing by the leading questions asked by the individual’s Counsel of the 
individual and his witnesses.  At times, it was as though the individual’s Counsel was testifying about facts 
in this case.  This style of questioning made it difficult for me to assess the candor of the witnesses in 
general and the individual’s commitment to sobriety in particular. I voiced my concerns about the 
individual’s Counsel’s style of questioning at the beginning of the hearing but to no avail. Tr. at 31.    
 
6  Even though the individual testified that he had attended more than the nine AA meetings shown on the 
sign-in sheets (Ex. E), the record does not allow me to find that the individual has regularly attended AA 
since August 2005.  
 
7  I would be inclined to measure the individual’s participation in AA from the date he began working Step 
1, i.e., sometime in March 2006, not the date he alleges he first started attending AA.   
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VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with Criterion J. I therefore cannot 
find that restoring the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10  C.F.R. § 710.28. 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 28, 2006 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 12, 2005

Case Number: TSO-0327

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter
"the individual") to hold an access authorization.1  The regulations
governing the individual's eligibility are set forth at 10 C.F.R.
Part 710, "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special  Nuclear Material."  This
Decision will consider whether, based on the testimony and other
evidence presented in this proceeding, the individual’s suspended
access authorization should be restored.  As discussed below, I find
that access authorization should not be restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office, informing
the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access
authorization in connection with his work.  In accordance with 10
C.F.R. § 710.21, the notification letter included a statement of the
derogatory information causing the security concern.  

The notification letter cited concerns related to the individual’s
use of illegal drugs, excessive use of alcohol, and a major
depressive disorder.  The individual was sent to a DOE consultant 
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2/ This would bring the total abstinence/rehabilitation period to
about 21 months.  

3/ Criterion L pertains to unusual conduct or is subject to
circumstances that tend to show he is not honest, reliable or

(continued...)

psychiatrist for an evaluation, which took place on July 8, 2005.  In
a report dated July 11, 2005, the consultant psychiatrist diagnosed
the individual as alcohol dependent in early fully remission, but not
rehabilitated.  This constitutes a security concern under 10 C.F.R.§
710.8(J)(Criterion J).  The consultant psychiatrist also found the
individual was suffering from  major depressive disorder recurrent
which causes or may cause a significant defect in the individual’s
judgment or reliability.  This represents a security concern under 10
C.F.R. § 710.8(h)(Criterion H).  The consultant psychiatrist further
found the individual was suffering from substance abuse opioid,
cocaine and cannabis, all in early full remission, but not
rehabilitated.  This constitutes a concern under 10 C.F.R.
§ 710.8(k)(Criterion K). 

The DOE consultant psychiatrist noted the individual maintained that,
as of the time of the July 2005 evaluation, he had been abstinent
from alcohol and illegal drugs since October 2, 2004, a period of
nine months.  The consultant psychiatrist recommended that in order
to show rehabilitation from the Criteria J and K concerns, the
individual should demonstrate abstinence from alcohol and illegal
drugs for an additional year from the time of the evaluation,2 as well
as continue with his therapy program, which involved participation in
AA and individual counseling. The consultant psychiatrist did not
specifically state the rehabilitation necessary with respect to the
concerns regarding the individual’s major depressive disorder
(Criterion H).  

The letter also cited an August 2004 domestic violence incident and
a September 2004 threat to co-workers at the workplace.  Further the
letter noted that on August 23, 2000, the individual signed  a DOE
drug certification form promising that he would not be involved with
illegal drugs while holding a DOE security clearance.  Nevertheless,
the individual illegally used cocaine and [not- prescribed] narcotic
painkillers from June 2004 to October 2004.  In a personnel security
interview of February 17, 2005, the individual admitted that he
knowingly violated that drug certification.  The letter cites these
incidents as giving rise to a security concern under 10 C.F.R.
§ 710.8(l) (Criterion L). 3  
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3/ (...continued)
trustworthy, or that furnish reason to believe he may be
subject to pressure, coercion, exploitation or duress, which
may cause him to act contrary to the best interests of the
national security.  Criterion L also includes violation of any
commitment or promise upon which the DOE previously relied to
favorable resolve an issue of access authorization
eligibility.  

The notification letter informed the individual that he was entitled
to a hearing before a Hearing Officer, in order to respond to the
information contained in that letter.  The individual requested a
hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e) and
(g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of his wife, his supervisor, two co-workers,
his Narcotics Anonymous (NA) sponsor, two therapists (Therapists I
and II), and the site psychologist from his workplace.  The DOE
Counsel presented the testimony of the DOE consultant psychiatrist.

II.  Hearing Testimony and Documentary Evidence

A.  Documentary Evidence Presented at the Hearing

At the hearing the individual presented evidence documenting his
attendance at NA meetings for the period January 6, 2006 through
March 2006.  Individual’s Hearing Exhibit B.  He also presented the
results of numerous alcohol and drug tests performed during the
period 2005 through 2005 in connection with his employee assistance
program counseling.  They were all negative. Individual’s Hearing
Exhibit A.  The individual also submitted a time-line that he
prepared showing the dates of key events in his rehabilitation
process.  Individual’s Hearing Exhibit C.

B.  Testimony

1.  The Individual

The individual admits that he has alcohol, drug and depression
problems.  Transcript of Hearing (hereinafter Tr.) at 121.  He
testified that these problems were brought on by stress on the job 
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and stress associated with some family problems, including a very
sick child.  He stated that when his wife left him in August 2004, he
realized that he needed help and began some intensive outpatient
treatment. During the month of October 2004, he also had a month-long
inpatient treatment program for his alcohol and drug use.  He dates
his abstinence from drugs and alcohol beginning with his
participation in that program.  He testified that he is currently
entering his 18th month of abstinence from illegal drugs and alcohol.
Tr. at 211.  During the in-patient program, he began participating in
Narcotics Anonymous (NA).  He testified that he also participates in
AA, and individual therapy.  On most days of a typical week he
participates in some form of activity related to his recovery.  Tr.
at 161.  He believes that his support system is strong and he has
confidence in his NA sponsor.  Tr. at 168.  

The individual testified that he no longer needs alcohol or drugs to
cope with stress.  Now, he faces stressful situations by reasoning
and by talking to his support group about what is happening in his
life.  Tr. at 166, 174.  With respect to his depression, he is using
a video-tape treatment program and finds this helpful.  Tr. at 158,
160.  He therefore believes that he has tools readily in place to
cope with stress.  He gave as an example of stress the recent death
of his grandmother.  He testified that even though he was distressed
by her death he did not turn to drugs or alcohol.  He is able to turn
to his therapy group and talk about what is happening in his life.
Tr. at 173-74.  

With respect to his violation of his 2000 promise to the DOE to
refrain from using illegal drugs while holding a security clearance,
the individual testified that at that time he was a drug addict and
simply had no idea what it would take to keep that promise.  He
emphasized that he now has the tools in place to refrain from illegal
drug use.  Tr. at 169-73.  

2.  NA Sponsor

The NA sponsor testified that he has known the individual for about
one and one-half years through the NA program.  He believed that the
individual has not used any illegal drugs or alcohol during that
period.  Tr. at 67, 69.  He confirmed that the individual is deeply
committed to the NA program, regularly attends meetings and is an
active participant. Tr. at 71-72.  He also confirmed that the
individual is a volunteer who conducts NA and AA meetings for
alcoholics and drug users at a local treatment center.  Tr. at 64. 
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3. Therapists

Therapist I testified that she is a licensed clinical social worker
specializing in disorders associated with anxiety, depression, family
and marital matters. Tr. at 97.  She provides “couples counseling”
for the individual and his wife.  She first saw the individual in
September 2005 and has seen him twelve times since then.  Tr. at 99.
She agrees with the diagnosis of the DOE consultant psychiatrist.
Tr. at 100.  She indicated that she has observed significant changes
in the individual.  She testified that he is better able to handle
his problems now.   These problems include marital issues,
irritability, and substance abuse. She was impressed with the changes
the individual has made.  Tr. at 103-107.  She recommended to the
individual that he seek help from a therapist who specializes in
substance abuse problems, and she noted that he has done so.  (See
discussion of the testimony of Therapist II, below.)  Tr. at 109.
She believes that the individual is not currently suffering from
depression, but recognizes that he has “anger” issues and a “low
frustration threshold.”  Tr. at 111.  However, she also indicated
that the individual now has tools for coping with these difficulties.
Tr. at 112, 115.  

Therapist II testified that he is an alcohol and drug abuse
counselor.  He is the owner and program director of a local recovery
and treatment center.  He started meeting with the individual in
January 2006.  Tr. at 188.  Therapist II indicated that the
individual was experiencing difficulty coping with stress and needed
tools to stay clean and sober.  The individual participates in a
weekly evening group meeting.  According to this therapist the
individual is a serious and valuable participant in group sessions.
Tr.at 188-94.  He described tools that he is teaching the individual.
Tr. at 195.  He believes the individual should remain in the group
program for an additional period, although he could not specify the
number of additional months that might be necessary.  Tr. at 201.
This therapist believes that the individual is a “good way” along in
his recovery and has the tools to prevent relapse.  Tr. at 198.  

4.  Site Psychologist

The site psychologist conducts fitness for duty examinations at the
site where the individual works.  Tr. at 78.  He had an initial
meeting with the individual in November 2004, when he found that the
individual was experiencing depression, and alcohol and opioid
dependence, in early full remission.  The individual had at that 
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4/ The tests were negative.  Tr. at 85.  

time already undergone some treatment and was therefore returned to
the workplace.  The site psychologist stated that in connection with
the individual’s return to the workplace, the individual was required
to abstain from all alcohol and illegal drugs.  He was placed on
twice-weekly breath and urine drug screens, and breath alcohol
testing.4  He was required to attend AA.  The site psychologist
testified that he saw the individual periodically every 30 or 60 days
through the end of the fitness for duty evaluation.  His last meeting
with the individual was in January 2006, when he found the individual
was functioning effectively.  Tr. at 78-80.  The psychologist
testified that the individual is highly motivated in his commitment
to sobriety.  Tr. at 93.  He stated that as a general rule a two year
period of sobriety/abstinence is needed for rehabilitation [in a case
of alcohol/drug dependence].  Tr. at 93.  
5.  Personal Witnesses

The individual presented four personal witnesses.  These included a
coworker, his supervisor, his team leader and his wife.  His work
colleagues have known him for several years.  Tr. at 9 (2 ½ years),
45 (6-7 years), 178 (10 years).  They all testified that he is valued
and respected employee.  Tr. at 11, 14; 58-59; 181.  These colleagues
also testified that they have seen a change in the individual’s
personality in the past year, and that he is now able to deal with
stress in a more positive and calm manner.  Tr. at 13, 54, 182.
These witnesses believe that they would be able to tell if the
individual resumed drug or alcohol use, and they testified that they
have seen no signs of such resumption.  Tr. at 14-15, 53.  They also
believe that the individual would seek their help if he were
experiencing difficulties.  Tr. at 21, 50, 181.  Further, two of the
witnesses  stated that if they believed he needed assistance, they
would seek help for him.  Tr. at 19, 53.  

The individual’s wife testified that she and the individual have been
married for 10 years.  Beginning in 2004, she noticed that he had a
problem with managing his anger and his temper and that he was using
drugs ad alcohol.  When she decided to leave the individual, it
prompted him to seek outside help.  She testified that after his
inpatient treatment he was less irritable and “edgy.”  Tr. at 25-30.
She stated that he is able to relate to her and their children more
positively since seeking treatment.  Tr. at 37.  She indicated that
she and the individual attend marital counseling.  Through this
counseling she has learned how to help support the individual and 
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help him cope with his problems.  Tr. at 31-32. She testified that
he has not used alcohol or drugs since October 2004.  She believes
that she would know if he had resumed use of those substances because
he would become “edgy.”  Tr. at 33.  She also believes that he has
the tools now to cope with stressful situations.  Tr. at 39. 

6.  The DOE Consultant Psychiatrist

After listening to the testimony of all the above witnesses, the DOE
consultant psychiatrist was convinced that the individual had
maintained abstinence for the period since October 2004, and had also
attended NA and AA meetings since that time.  He was persuaded that
the individual is very serious about both his commitment to
abstinence and the NA and AA programs.  Tr. at 205.  He was impressed
with the excellent “quality of his treatment.” Tr. at 210.  He
testified that it “was a good sign” that the individual managed his
grandmother’s death without a relapse.  He also believed that the
individual had “gone the extra mile” in seeking out treatment.  Tr.
at 210. The consultant psychiatrist further indicated that by having
sought out anger management therapy, the individual had “hit the
problem right on the head.”  Tr. at 210.   

However, the consultant psychiatrist still had some reservations
about the individual’s overall rehabilitation.  The consultant
psychiatrist referred to his July 2005 evaluation in which he stated
that the individual needed to maintain abstinence and continue
therapy for another year from that time, for a total of 21 months of
abstinence and therapy.  The consultant psychiatrist indicated that
in retrospect the 21 month recommendation was somewhat short, and
that he should have recommended a two year total abstinence period.
In this regard, the consultant psychiatrist cited some of the
complicating factors for this individual, which include “poly-
substance abuse,” “co-morbid depression,” and a “history of
relapses.”  Tr. at 209-210.  Given that, as of the date of the
hearing, the individual had completed only 17 months of abstinence
and rehabilitation, the consultant psychiatrist believed that the
individual needed additional abstinence and treatment.  The
consultant psychiatrist’s view was that the individual had therefore
not yet fully completed his rehabilitation program with respect to
alcohol and drug abuse. 

The consultant psychiatrist testified that the individual had
resolved the concerns with respect to his depression.  He did not
believe that the individual currently needs any treatment for
depression, and indicated that the individual has had appropriate
treatment and learned coping skills to keep his depression from
returning.  Tr. at 217-18.    
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III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility
for access authorization."  10 C.F.R.  § 710.21(b)(6).  The burden
is on the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization
"would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. §
710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of security
clearances indicates "that security-clearance determinations should
err, if they must, on the side of denials");  Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990)(strong presumption against the
issuance of a security clearance).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in
cases involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013
(1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

The issue in this case is whether the individual has mitigated the
Criteria J, H, K and L concerns set forth in the Notification Letter.
As discussed below, with the exception of the Criterion H concerns,
I find that the individual has not yet resolved the security
concerns. 

I believe that, as he contends, the individual has been abstinent
from alcohol and has refrained from using illegal drugs since October
2004.  There is ample evidence to support my finding.  The
individual’s wife confirmed this.  The NA sponsor and his therapists
testified convincingly in this regard.  The site psychologist 
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confirmed that the individual’s drug and alcohol tests have all been
negative for a considerable period. 

I am also convinced that the individual is participating in NA.
This, too, is well-supported.  His sponsor confirmed that the
individual attends NA meetings at least four or five times a week.
The individual has also submitted records of his recent attendance
at NA meetings. The individual indicated that he did not keep records
of earlier attendance.  However, as indicated above, his sponsor
confirmed consistent NA participation over a period of about one and
one-half years.    

The individual’s therapists were convinced that the individual is
sincere and highly motivated in his recovery.  The DOE consultant
psychiatrist also believed that the individual had made great
progress in his recovery.  This is all very much in the individual’s
favor.  I must therefore consider whether, based on this very
positive showing, the individual has demonstrated rehabilitation
and/or reform. 

Although the DOE consultant psychiatrist was impressed with the
individual’s recovery efforts thus far, he believed that some
additional time of abstinence and therapy is necessary.  He pointed
out that in his original evaluation he believed that the individual
needed a total of 21 months of abstinence and rehabilitation.  As of
the time of the hearing, the individual had had only a total of 17
months.  In fact, as discussed above, the DOE consultant psychiatrist
testified that he now believes his original 21-month recommendation
was too short.  He stated that, in retrospect, he should probably
have recommended a two-year abstinence/rehabilitation period. 

Although I believe the individual has come a long way and has made
great progress, I am in the end convinced by the view of the DOE
consultant psychiatrist that an additional period of time is
necessary in order to resolve the Criterion J and Criterion K
security concerns involved in this case.  In this regard, I note the
testimony of the site psychologist indicating that a two-year
rehabilitation period is appropriate.  

Further, given the fact that the individual has not yet resolved the
concerns regarding his use of alcohol and illegal drugs, I cannot
find that he has resolved the Criterion L concern regarding the
breach of his promise to the DOE not to use illegal drugs while
holding a security clearance.

With respect to the Criterion H security concern involving the
individual’s depression, I am convinced by the DOE consultant 
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psychiatrist’s testimony that the individual has sufficiently
addressed this problem and has appropriate coping mechanisms, should
his depression symptoms return.  I believe that the individual has
resolved that security concern.  

V.  CONCLUSION

As indicated above, I find that the individual has not resolved the
Criteria J, K and L concerns set out in the notification letter.  I
believe that he has resolved the Criterion H concern. 

It is therefore my decision that restoring this individual’s access
authorization is not appropriate at this time.  

The parties may seek review of this Decision by an Appeal Panel under
the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: April 6, 2006
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  December 14, 2005 
 
Case Number:  TSO-0328 
 
This decision concerns the eligibility of XXX X XXXXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@  The local Department of Energy (DOE) security office (the LSO) 
suspended the Individual's access authorization under the provisions of Part 710.  This decision 
considers whether the Individual's access authorization should be restored.1  For the reasons 
stated below, the Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual who has been diagnosed with Alcohol Abuse.  The 
Individual does not dispute this diagnosis.  The events leading to this proceeding began when 
DOE officials received information indicating that the Individual had been arrested on July 2, 
2004, for Driving While Intoxicated (DWI).  This DWI was the Individual’s third alcohol-related 
arrest.  He had previously been arrested for DWI on May 18, 2000 and on August 2, 1996 for 
Disorderly Conduct and Resisting Arrest for an incident that occurred when he was intoxicated.  
On March 8, 2005, a personnel security interview (PSI) of the Individual was conducted by a 
representative of the LSO.  A transcript of this PSI appears in the Record as Exhib it 6.  The 
Individual was then asked to submit to a forensic psychiatric examination by a DOE consultant 
psychiatrist (the DOE Psychiatrist).  On July 18, 2005, the DOE Psychiatrist conducted an 
examination of the Individual.  DOE Exhibit 4 at 1.  On July 21, 2005, the DOE Psychiatrist 
issued a report in which he stated that the Individual meets the criteria for Alcohol Abuse.  DOE 
Exhibit 4 at 7-8.  The DOE Psychiatrist further opined that the Individual was not sufficiently 

                                                 
1  An access authorization is an administrative determination that an individual is eligible 

for access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
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 rehabilitated and reformed to resolve the security concerns raised by his Alcohol Abuse.  Id. at 
8-9.  
 
After receipt of the DOE Psychiatrist=s Report, the LSO initiated an administrative review 
proceeding.  See 10 C.F.R. ' 710.9.  The LSO then issued a letter notifying the Individual that it 
possessed information that raised a substantial doubt concerning his eligibility for access 
authorization (the Notification Letter).  The Notification Letter alleges that the Individual has 
"been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified 
psychiatrist, other licensed physician or a licensed clinical psychologist as . . . suffering from 
alcohol abuse.@  10 C.F.R. ' 710.8(j).   
 
The Individual filed a request for a hearing in which he admitted having a problem with alcohol, 
but indicated that he was taking action to reform and rehabilitate himself.  This request was 
forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as Hearing Officer. 
 
At the hearing, the DOE Office presented one witness: the DOE Psychiatrist.  The Individual 
presented three friends as his witnesses.  The Individual also testified on his own behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  FINDINGS OF LAW AND FACT 
 
A reliable diagnosis of Alcohol Abuse raises significant security concerns under Criterion J.  In 
the present case, the Individual does not dispute this diagnosis.  Therefo re, the LSO properly 
invoked this criterion.  
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual=s eligibility for access authorization.  See Personnel Security Hearing 
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 (Case No. VSO- 0244), 27 DOE & 82,797 (1999) (affirmed by OSA, 1999); Personnel Security 
Hearing (Case No. VSO-0154), 26 DOE & 82,794 (1997), aff=d, Personnel Security Review 
(Case No. VSA-0154), 27 DOE & 83,008 (1998) (affirmed by OSA, 1998).  In the end, like all 
OHA Hearing Officers, I must exercise my common sense judgment in determining whether an 
individual=s access authorization should be restored after considering the applicable factors 
prescribed in 10 C.F.R. ' 710.7(c).  The issue before me is whether the Individual has submitted 
sufficient evidence of his rehabilitation or reformation to resolve the security concerns raised by 
his alcohol abuse.  
 
The Individual testified that his last drink of alcohol occurred on February 6, 2005. 2  Transcript 
of Hearing, Case No. TSO-328 (Tr.) at 24.  The Individual added that he is attending one-on-one 
counseling sessions on a weekly basis.3  Tr. at 28-29.  The Individual testified that he had learned 
techniques for staying sober from his counseling.  Tr. at 29.  The Individual also noted that he 
had attended 32 hours of court mandated group counseling in May 2000.  Tr. at 29-30.  The 
Individual noted that he had learned from the example of his parents’ recovery from substance 
dependence.  Tr. at 32-33, 36-38.  The Individual testified that he intends to quit drinking 
forever.  Tr. at 33-34.  The Individual noted that he makes bad choices when he drinks.  Tr. at 29, 
33.  The Individual also brought records of negative alcohol tests to the Hearing.  These records 
indicated that the Individual had been tested for alcohol use on nine occasions: June 7, 2005; 
June 14, 2005; June 29, 2005; July 7, 2005; July 26, 2005; August 2, 2005; August 16, 2005; 
August 25, 2005 and September 14, 2005.  These records indicated that on each of these 
occasions, the Individual tested negative for alcohol use.  Tr. at 50, 51. 
 
At the hearing, the DOE Psychiatrist observed the testimony of the Individual and his three 
friends.  The DOE Psychiatrist was then called to the stand.  The DOE Psychiatrist testified that 
at the time that he had examined the Individual and prepared his report, in July of 2005, the 
Individual was  
 

. . . [K]ind of in early sobriety.  He was already five months into not drinking, so 
he was by his behavior, showing that he thought he had a problem and was 
stopping drinking to deal with it.  In his speech, he still often, I thought, had a 
little bit of minimization or denial about the problems alcohol had posed for him, 
and would pose a risk for the future.  . . . [H]e was taking the right steps, and still 
I got the feeling at the time I saw him, [he]wasn’t quite sure that he had a problem 
with alcohol, but he was willing to go along with the plan of people who said he 
did. 

 
Tr. at 42.  The DOE Psychiatrist testified that the Individual has now apparently maintained his 

                                                 
2  At the time of the Hearing, the Individual had abstained from using alcohol for a period of 13 
months. 

3  The Individual had ten counseling sessions with the Counselor during the period beginning in 
March 2005 and ending in May 2005.  The Individual resumed weekly counseling sessions in 
November 2005.  Request for Hearing. 
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sobriety for over a year, and is attending one on one counseling sessions with a counselor that the 
DOE Psychiatrist knows and respects.  Tr. at 47-49.  The DOE Psychiatrist further noted “. . . 
he’s now more convinced that he . . . isn’t able to drink, and he’s got to keep sober.”  Tr. at 49-
50.  Most importantly, the DOE Psychiatrist testified that there is, in his opinion, adequate 
evidence that the Individual is reformed and rehabilitated from his Alcohol Abuse.  Tr. at 50.  
 
In summary, the Individual has convincingly shown that he understands that he has a problem 
with alcohol and therefore has abstained from using alcohol since February 7, 2005.  The 
Individual has also testified that he intends to refrain from using alcohol in the future.  Moreover, 
the DOE Psychiatrist who diagnosed the Individual with Alcohol Abuse has testified that he now 
believes that the Individual is rehabilitated and reformed.  Accordingly, the Individual has 
successfully resolved the security concerns raised by his alcohol abuse.  
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criterion J.  Therefore, the Individual has demonstrated that restoring his access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, the Individual's access authorization should be restored at this 
time. The LSO may seek review of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 2, 2006 
 
 
 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 22, 2005

Case Number: TSO-0329

This Decision concerns the eligibility of XXXXXXXXXXXX (the individual) for continued access
authorization  1/ under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access
to Classified Matter or Special Nuclear Material.”  The individual’s access authorization was
suspended by one of the Department of Energy’s (DOE) Operations Offices.  Based on the record
before me, I have determined that the individual’s access authorization should not be restored at this
time.

I.  Procedural Background                          

The individual is employed at a DOE facility where his work requires him to have an access
authorization.  The local DOE security office issued a Notification Letter to the individual on
November 14, 2005.  The Notification Letter alleges under 10 C.F.R. § 710.8(j) that the individual
has been or is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.

The security concerns in the Notification Letter are based on the following factual allegations.  The
individual has had various alcohol-related incidents including two citations for Minor in Possession
of Alcohol, an arrest and charge of Public Intoxication and most recently a charge of Domestic
Violence and Battery on a Household Member.  In addition, the individual has acknowledged his
excessive use of alcohol and that prior to being granted a security clearance he signed and dated a
DOE security acknowledgment certifying that he understood that his use of alcohol habitually to
excess could result in the loss of his DOE access authorization. 

Because of these security concerns, the case was referred for administrative review.  The individual
filed a request for a hearing on the concerns raised in the Notification Letter.  DOE transmitted the
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individual’s hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director
appointed me as the Hearing Officer in this case.

At the hearing that I convened, the DOE Counsel called one witness, the DOE consultant-
psychiatrist.  The individual called two witnesses: the individual’s Alcoholic Anonymous (AA)
sponsor and an Employee Assistance Program (EAP) counselor who administers the alcohol program
at the DOE facility where the individual works.  The individual also testified on his own behalf.
Both the individual and the DOE submitted a number of written exhibits prior to the hearing.

II.  Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and
the individual, and to render an opinion based on that evidence.  See 10 C.F.R. § 710.27(a).  Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest. Any doubt as to the individual’s access
authorization eligibility shall be resolved in favor of national security.”  10 C.F.R. § 710.7(a).  I have
considered the following factors in rendering this decision: the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct; the individual’s age and maturity at the time
of the conduct; the voluntariness of the individual’s participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct,
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).  The
discussion below reflects my application of these factors to the testimony and exhibits presented by
both sides in this case. 

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual’s
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.27(d).  In the present case, the individual has not convinced me that restoring his security
clearance would not endanger the common defense and would clearly be in the national interest.  

III.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has a history of alcohol consumption
and has been involved in four alcohol-related incidents.  In 1991, while camping with friends, a
Game Warden issued the individual a citation for Minor in Possession of Alcohol.  In 1991 or 1992,
law enforcement issued the individual another citation for Minor in Possession of Alcohol.  At the
time, the individual was attending a party where alcohol was available.  On January 10, 1999,
university campus police arrested and charged the individual with Public Intoxication.  According
to the record, the individual had consumed six to eight beers and six shots of whiskey before being
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arrested.  The  individual recalls that he blacked out from this drinking episode.  Also, on January 16,
2005, a local police department charged the individual with Domestic Violence and Battery on a
Household Member.  The individual and his wife were intoxicated at the time of the incident.

The last alcohol-related incident prompted the local DOE Security office to conduct a Personnel
Security Interview (PSI) on June 9, 2005.   In the June 9, 2005 PSI and in an earlier PSI conducted
on August 31, 2004, the individual acknowledged that while in college from 1998 to 2000, he
became intoxicated almost every time he drank.  The individual estimated that in the last five years
he has drunk to the point of intoxication 150 times.  The individual also acknowledged that he was
last intoxicated on June 4, 2005, five days prior to his June 9, 2005 PSI and on August 28, 2004,
three days prior to his August 31, 2004 PSI.  The last alcohol-related incident also prompted the
DOE to refer the individual to a DOE consultant-psychiatrist.  The DOE consultant-psychiatrist
concluded that the individual suffers from Alcohol Abuse.  He further concluded that the individual
has not shown adequate evidence of rehabilitation or reformation.  The DOE consultant-psychiatrist
opined that an outpatient alcohol abuse program of one year’s duration, with maintenance of
sobriety, would be needed to provide adequate evidence of rehabilitation or reformation.

IV.  Analysis

A.  Security Concerns Cited Under 10 C.F.R. § 710.8(j)

The Notification Letter states that the individual “has been diagnosed by a psychiatrist . . . as
suffering from alcohol abuse.”  See 10 C.F.R. § 710.8(j).  The individual does not challenge that
diagnosis and admits that he is an alcoholic.  The Notification Letter also states that in a PSI
conducted on August 31, 2004, the individual acknowledged that he understood DOE’s concern
regarding his use of alcohol habitually to excess.  In addition, on December 9, 2003, the individual
signed and dated a DOE security acknowledgment certifying that he understood that his use of
alcohol habitually to excess could result in the loss of his access authorization.  Despite these
acknowledgments, the individual was charged with his third alcohol-related incident on January 16,
2005.    

This derogatory information creates serious security concerns about the individual.  In other DOE
security clearance proceedings, hearing officers have consistently found that a diagnosis of alcohol
abuse raises important security concerns.  See, e.g., Personnel Security Hearing (Case No. VSO-
0079), 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing (Case No.
VSO-0042), 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing (Case
No. VSO-0014), aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA,
1995).  In this case, the risk is that the individual’s excessive use of alcohol might impair his
judgment and reliability to the point that he will fail to safeguard classified matter or special nuclear
material.  I therefore find that the DOE properly invoked Criterion J when it suspended the
individual’s access authorization.

Since there is reliable derogatory information that creates substantial doubt concerning the
individual’s continued eligibility for access authorization, I need only consider below whether the
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individual has made a showing of mitigating facts and circumstances sufficient to overcome the
DOE’s security concerns under Criterion J arising from alcohol abuse.

B.  Mitigation of Criterion J Concerns

A finding of derogatory information does not end the evaluation of the evidence concerning the
individual’s eligibility for access authorization.  The regulations state that “[t]he decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the
relevant information, favorable or unfavorable, as to whether the granting of access authorization
would not endanger the common defense and security and would be clearly consistent with the
national interest.”  10 C.F.R. § 710.7(a).  In the present case, the individual maintains that there are
mitigating factors that alleviate the agency’s security concerns and justify the restoration of his
security clearance.  In support of his position, the individual states that he has previously had
difficulties with his use of alcohol but that those difficulties were based on conditions in his life at
the time.  Transcript of Hearing (Tr.) at 7.  He stated that he was involved in a difficult marriage
where both he and his wife were drinkers.  Those difficulties intensified when the individual was
charged with Domestic Violence and Battery in early 2005.  The individual stated that he ultimately
separated from his wife in October 2005.  However, just prior to his formal separation, the individual
testified that he enrolled in an intensive outpatient program to address his problems with alcohol.
Id. at 11.  The individual attended this six-week program three days a week for three hours.  Id. at
14.  He testified that this outpatient program helped him to admit that he is an alcoholic and taught
him to abstain from alcohol.  Id.    

The individual further testified that after completing the intensive outpatient program he sought
counseling through his employer’s EAP from October 2005 through December 2005.  He stated that
he has sought counseling with another substance abuse counselor as well.  The individual further
stated that he has participated in AA since December 2005.  Tr. at 21.  He testified that he initially
attended AA twice a week but attends generally once a week now.  The individual testified that he
has abstained from alcohol since September 2005 and that his future intentions are to continue with
AA and to remain abstinent.  Id.  at 24.  Although still legally married, the individual states that his
life circumstances have changed in such a way that he is no longer vulnerable to alcohol.  

The individual also offered the testimony of his AA sponsor and his EAP counselor to further
mitigate the agency’s security concerns.  The AA sponsor testified that he has known the individual
for about seven months and has served as the individual’s sponsor for about two weeks.  Tr. at 83.
He further testified that the individual is sincere in his participation and seems to be progressing.
The AA sponsor indicated that the individual is in the first couple of steps of AA’s twelve-step
program and believes it should take the individual “something less than a year” to complete the
twelve-step program.  Id. at 85.  

The individual’s EAP counselor testified that she met with the individual from October 2005 through
December 2005 prior to the individual being placed on administrative leave due to his clearance
suspension.   During this time period, the EAP counselor testified that the individual was required
to submit to alcohol or substance abuse testing and that all of the individual’s test results were
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negative.   Tr. at 108.  She further testified that the individual met all of the requirements of the EAP
program and was doing well.  Id.  at 110.   

C.  Expert Testimony
                                                                                                                              

In the administrative process, it is the Hearing Officer who has the responsibility for assessing
whether an individual with alcohol problems has presented sufficient evidence of rehabilitation or
reformation.  See 10 C.F.R. § 710.27.  Hearing Officers properly give a great deal of deference to the
expert opinions of psychiatrists and other mental health professionals regarding rehabilitation and
reformation.  See e.g. , Personnel Security Hearing ( Case No. VSO-0027), 25 DOE ¶ 82,764 (1995)
(finding of rehabilitation from alcohol abuse under Criteria J); Personnel Security Hearing (Case No.
VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no rehabilitation from alcohol abuse under Criteria
J).  Moreover, it is my responsibility as Hearing Officer to ascertain whether the factual basis
underlying the psychiatric diagnosis is accurate, and whether the diagnosis provides sufficient
grounds, given all the other information in the record, for the denial of a security clearance.  See, e.g.,
Personnel Security Hearing (Case No. VSO-0068), 25 DOE ¶ 82,804 (1996).  On the basis of that
evaluation, I find that the diagnosis made in the present case has a proper factual basis.  I am further
persuaded from the testimony of the DOE consultant-psychiatrist that the individual is not yet
rehabilitated or reformed and is need of further alcohol treatment.  

The DOE consultant-psychiatrist testified that he evaluated the individual in August 2005.  After
reviewing the individual’s personnel security file, he was concerned that the individual had a number
of alcohol-related legal problems, particularly the 2005 domestic violence charge.  Tr. at 63, 64.  The
DOE consultant-psychiatrist conducted an interview with the individual in which the individual
provided additional information regarding his alcohol use and history.  He also administered
laboratory tests including a test which measures the gamma GT liver  enzyme level, an enzyme in the
liver that is particularly sensitive to elevation when a person is drinking excessively.  Id. at 67.
According to the DOE consultant-psychiatrist, all of the individual’s laboratory results were normal.
In addition to the laboratory tests, the DOE consultant-psychiatrist administered the Minnesota
Multiphasic Personality Inventory (MMPI) (a standard psychological profile) to the individual and
his results were within normal limits.

Based on the information gathered, the DOE consultant-psychiatrist concluded that the individual met
the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, DSM-IV TR, for
alcohol abuse.  He further concluded that at the time of the individual’s evaluation there was not
adequate evidence of rehabilitation or reformation.  Id. at 70.  The DOE consultant-psychiatrist
testified that he was concerned that the individual: (1) stopped drinking after the domestic violence
charge but resumed his drinking a couple of months later; (2) had not enrolled in a substance abuse
treatment program to help him maintain his sobriety; and (3) did not have a personal concern at that
time that alcohol was an issue for him.  Id. at 71.  The DOE consultant-psychiatrist testified to the
following: “I think  [the individual’s] last drink was the night before he saw me.  He did kind of make
a general statement that he did intend to cut down his drinking, but my impression was that he didn’t
seem to think he really had an alcohol problem and, therefore, didn’t seem to particularly need to get
any treatment for it either at that time.”  Id.  The DOE consultant-psychiatrist further testified that he
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recommended in his report that the individual have at least one year of outpatient treatment, such as
AA at least once a week, to achieve adequate evidence of rehabilitation and reformation.  Id. at 72.
              
After listening to the testimony at the hearing, particularly the positive steps the individual has taken
since his evaluation,  the DOE consultant-psychiatrist testified that the individual “has made a good
start.  He’s got nine months sober, six months in AA, two weeks with a sponsor.  The commitment
now to his sobriety looks good.”  Id.  at 74.  However, the DOE consultant-psychiatrist indicated that
he observed several negative factors which usually occur in the early stages of sobriety.  First, he
testified that the individual is still motivated by external factors, such as the suspension of his
clearance, to remain sober.  According to the DOE consultant-psychiatrist, “unless it becomes more
internally motivated, the prognosis isn’t as good. If the person thinks he, himself, has a problem. . . ,
that’s a better prognosis that he’s going to keep treatment for that problem.”  Id. at 75.  Second, the
DOE consultant-psychiatrist believed the individual blamed his wife for a lot of his alcohol abuse
problems which again is common in the early stages of sobriety.  Third, the DOE consultant-
psychiatrist testified that while the individual is in a good program like AA and has six months of
involvement in it, his participation is “just barely okay.  I mean, that’s what I mentioned in my report
of at least once a week.  People that are really gung-ho, for instance, do 90 meetings in 90 days as
kind of a classic intro to AA.”  Id. at 77.  In addition, he was concerned that the individual did not
know the 12 steps of AA when asked during the hearing.  Nevertheless, the DOE consultant-
psychiatrist testified that the individual’s AA participation is adequate treatment but that he is in the
early stages.  Id. at 78.  He concluded that at this point in time, the individual has still not
demonstrated adequate evidence of rehabilitation or reformation and, consistent with his earlier
recommendations, the individual requires one year of treatment to be considered rehabilitated or
reformed.  Id.  The DOE consultant-psychiatrist reiterated that the individual is on the “right track”
and would measure a year by the individual’s sobriety date, stating that the individual  is nine months
sober.  Id. at 79.

 D.  Summary

While I am persuaded that the individual sincerely intends to abstain from alcohol, that he has nine
months of sobriety and that he is participating in AA, I am still unable to find that the individual has
achieved adequate rehabilitation or reformation at this time.  According to the DOE consultant-
psychiatrist’s testimony, the individual has not yet achieved an adequate level of rehabilitation or
reformation, with only nine months of sobriety at the time of the hearing.  The record clearly supports
his judgment and conclusion.  Consequently, I must find that the individual has not yet overcome the
security concerns associated with his use of alcohol.  See Personnel Security Hearing, Case No. VSO-
0359, 28 DOE ¶ 82,768 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001);
Personnel Security Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security
Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).  
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V.  Conclusion

As explained in this Decision, I find that the local DOE Security office properly invoked 10 C.F.R.
§ 710.8(j) in suspending the individual’s access authorization.  For the reasons I have described
above, I find that  the individual has failed to sufficiently mitigate the security concerns associated
with his use of alcohol.  I am therefore unable to find that restoring the individual’s access
authorization would not endanger the common defense and security and would be consistent with the
national interest.  Accordingly, I find that the individual’s access authorization should not be restored
at this time.  The individual may seek review of this Decision by an Appeal Panel under the
regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date:   April 16, 2007        



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

*  The original of this document contains information which is subject to
withholding from disclosure under 5 U.S.C. 552.  Such  material has been deleted
from this copy and replaced with XXXXXX’s.

July 27, 2006

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: December 22, 2005

Case Number: TSO-0330

This Decision concerns the eligibility of XXXX XX XXX XXXXXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."  A Department of Energy (DOE) Operations Office denied the1/

individual's request for an access authorization under the provisions of Part 710.
This Decision considers whether, on the basis of the evidence and testimony
presented in this proceeding, the individual should be granted a security clearance.
As set forth in this Decision, I have determined that the individual’s request for a
security clearance should be approved.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides
that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger the 
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common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

The individual requested a security clearance from DOE after gaining employment
with a DOE contractor.  However, the local DOE security office (DOE Security)
initiated formal administrative review proceedings by informing the individual that
her request for an access authorization was being denied pending the resolution of
certain derogatory information that created substantial doubt regarding her
eligibility.  This derogatory information is described in a Notification Letter issued
to the individual on November 19, 2005, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8,
subsections k and l.  More specifically, the Notification Letter alleges that the
individual has: 1) “used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances,” and 2) “engaged in unusual conduct or is
subject to circumstances which tend to show that [she] is not honest, reliable, or
trustworthy; or which furnishes reason to believe that [she] may be subject to
pressure, coercion, exploitation, or duress which may cause [her] to act contrary to
the best interests of national security.”  10 C.F.R. §§ 710.8(k) and (l) (Criterion K
and Criterion L, respectively). The bases for these findings are summarized below.

With regard to Criteria K, the Notification Letter states that on August 4, 2005, the
individual was evaluated by a DOE consultant-psychiatrist (DOE Psychiatrist) who
issued a report in which he diagnosed the individual with Stimulant Abuse, Cocaine
and Methamphetamine, in Remission, based upon diagnostic criteria set forth in
the Diagnostic and Statistical Manual of the American Psychiatric Association, IVth
Edition TR (DSM-IV TR).   The Notification Letter further states that during the
psychiatric interview and in a Personnel Security Interview (PSI) conducted on
April 26, 2005, the individual admitted to substantial use of illegal drugs in the
past, with the two most recent episodes occurring in February 2000 and July 2000
when she used methamphetamine.

Under Criterion L, the Notification Letter states that the individual: (1) was
arrested in September 2000 on a Class IV felony charge of Sending/Receiving Drugs
through the Mail, (2) failed to report, in August 2000, receiving a package in the
mail containing $50 and a substance which looked like cocaine; (3) successfully
completed an outpatient substance abuse program in 1988-1989 yet returned to
using illegal drugs in 1997 at her husband’s request, (4) used an illegal drug in
1985, at a time that she was employed at a DOE nuclear power generating facility;
and (5) did not make an unequivocal commitment to never use illegal drugs again
during the PSI conducted on April 26, 2005.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on
December 22, 2005, the individual exercised her right under Part 710 to request a
hearing in this 
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matter, 10 C.F.R. § 710.21(b), and on January 5, 2006, I was appointed as Hearing
Officer.   After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, I established a hearing date.  At the hearing, the DOE Counsel
called the DOE Psychiatrist as DOE Security’s sole witness.  Apart from testifying
on her own behalf, the individual called as witnesses a psychiatrist, her fiance, her
pastor and her supervisor.  The transcript taken at the hearing will be hereinafter
cited as "Tr."  Various documents that were submitted by the DOE Counsel will be
cited as “DOE Exh.” and those submitted by individual cited as "Ind. Exh."

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will
indicate instances in which there are disparate viewpoints regarding the
information presented in the record.

The individual accepted a position with a DOE contractor in February 2003, and
soon thereafter, in March 2003, submitted her completed Questionnaire for
National Security Positions (QNSP) to obtain a security clearance.  However,
derogatory information presented in the QNSP and obtained during the background
investigation of the individual, principally regarding her use of illegal drugs,
resulted in a determination by DOE Security to conduct a PSI with the individual.
The PSI, conducted on April 26, 2005, failed to resolve the security concerns and she
was therefore referred to the DOE Psychiatrist for an evaluation on August 4, 2005.
Following is a summary of the derogatory information regarding the individual’s
use of illegal drugs, as revealed by the individual’s QNSP, background
investigation, PSI and psychiatric interview.

The individual began using marijuana when she was 13 years old and at age 15
began to experiment with a number of illegal drugs.  During her later years in high
school through her early college years, the individual admittedly used acid,
marijuana, hashish, mescaline, quaaludes, cocaine, mushrooms, amphetamines,
barbiturates, LSD and methamphetamine.  The individual typically gave money to
friends to buy drugs for her but, in one instance, she purchased and sold liquid LSD
to college students on sugar cubes.  The individual’s heaviest period of drug use was
in 1979-80.  In 1981, the individual married her former high school boyfriend who
was also a heavy drug user.  The individual had two children, daughters born in
1981 and 1983, and thereafter her involvement with illegal drugs diminished to
recreational use of cocaine, which continued during the 1980's.  In 1985, the
individual received employment at a nuclear power generating facility where she
was subject to random drug testing from six to 15 times a year.  However, the
individual did not test positive on any of the drug tests administered.
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In 1988, the individual made the decision to stop using cocaine.  At this time, the
individual had resumed taking college courses to complete her degree requirements,
but overslept and missed the final examination in one of her courses after a night of
using cocaine.  This incident and her concerns about the impact of drug use upon
the parenting of her two daughters led the individual to seek substance abuse
treatment.  The individual voluntarily entered a 12-week outpatient treatment
program in which she participated in group therapy sessions two to three times a
week.  After completing the treatment program, the individual tried attending
Narcotics Anonymous and Cocaine Anonymous but ultimately found an Alcoholics
Anonymous (AA) chapter to be personally more suitable based upon the age and
background of the participants.  The individual remained in AA for approximately
two and a half years, and ultimately became an AA sponsor herself.  

The individual remained drug-free for nine years, from 1988 to 1997.  During these
years, the individual’s husband had not sought treatment and continued to use
illegal drugs on a regular basis.  By 1997, her husband’s continuing drug use and
gambling had caused estrangement between them and placed a substantial strain
on their marriage.   According to the individual, she thought that she might possibly
save her marriage by acceding to her husband’s urging to use methamphetamine
with him.  The individual used methamphetamine with her husband two to four
times in early 1997.  However, the individual’s attempt to reconcile with her
husband proved to be unsuccessful, and she again stopped using illegal drugs.  In
the summer of 1997, the individual and her husband separated and, in January
1998, they were divorced.

In 1999, several traumatic and unfortunate events converged to take a substantial
toll on the individual’s personal life.  At the time, the individual was not employed
on a full-time basis, having recently received her graduate degree and considering a
career change.  In February 1999, the individual’s father died and she temporarily
relocated to her mother’s home to provide support and assist in settling her father’s
affairs.  While there, the individual found out that she was pregnant with her third
child.  The next month, in March 1999, the individual’s ex-husband committed
suicide.  His family blamed the individual for his suicide and initiated several
lawsuits against the individual to block her from receiving any of the ex-husband’s
estate including insurance and social security proceeds, and to take custody of their
two daughters away from the individual.  The family made a number of accusations
against the individual, including that the individual was a drug abuser.  The
individual therefore submitted to several drug tests during 1999, all of which were
negative.

The individual used her retirement funds to pay the legal costs of fighting the
lawsuits brought by her in-laws, while trying to pay household bills.  However, the
individual could not maintain her mortgage payments and her home was placed in
foreclosure.  Later, in 1999, the individual filed for Chapter 13 bankruptcy in the
amount of $80,000 which included the mortgage on her home.   Ultimately, the
individual lost her home 
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and custody of her two oldest daughters.  Her third child, also a daughter, was born
in September 1999 and has continued to reside with the individual.

During 2000, the individual had two relapses of methamphetamine use with a
friend who provided the drug.  On the first occasion in February 2000, the
individual and her friend shared 30 lines of methamphetamine over a two-day
period.  In the spring of 2000, the individual received a job opportunity in another
State.  During the two days preceding her move to the other State, in July 2000, the
individual and her friend shared 50 lines of methamphetamine over a two-day
period.

In August 2000, a few weeks after moving, the individual mysteriously received an
envelope in the mail from her last State of residence containing $50, with no note or
return address.  At the time, the individual suspected that the money was sent by
her brother’s girlfriend who sometimes gave her support.  However, the individual
reports that a few weeks later, a package came in the mail containing another $50
and a clear bag holding a white substance that looked liked cocaine.  The individual
states that she kept the $50 but flushed the white substance down the toilet.  She
states further that she did not report the incident because she was a new employee
in a new State with a small child, and was afraid of losing her job.

Then, on September 5, 2000, the individual received a third package in the mail.
According to the individual, the name on the return address was that of her
deceased ex-husband.  The individual signed for the package and was arrested at
her car after taking the unopened package outside the post office.  The package was
found to contain 1.7 grams of methamphetamine that had previously been detected
by a narcotics canine.  The individual was questioned for several hours by postal
detectives and the police, but continued to maintain that she did not know who sent
her the package.  The individual now suspects that the packages were sent by her
in-laws seeking vengeance for her ex-husband’s suicide.  The individual was
charged with Sending/Receiving Drugs through the Mail, a Class IV felony.   The
next day after being released on bail, the individual voluntarily took a drug screen
which was negative.  The individual was informed by her attorney that it would
take $10,000 to fight the charge in a jury trial if she pled not guilty.  The individual
did not have the money and therefore decided, on advice of counsel, to plead no
contest to a reduced charge of Attempted Possession, a misdemeanor offense.  The
individual was sentenced to one-year’s probation and regular drug testing, but was
released from probation early, in June 2001, in the discretion of her probation
officer.

Based upon his review of the individual’s personnel file and his psychiatric
interview, the DOE Psychiatrist issued a report on August 22, 2005, in which he
diagnosed the individual with Stimulant Abuse, Cocaine and Methamphetamine, in
Remission, based upon diagnostic criteria set forth in the DSM-IV TR.  The DOE
Psychiatrist acknowledges in his report that this is not an active diagnosis since he
had no 
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knowledge or indication that the individual had used an illegal drug within five
years of his evaluation.  Thus, he further opined that the individual does not have a
mental condition which causes, or may cause, a defect in her judgment and
reliability.  Nonetheless, the DOE Psychiatrist states in his report that he is
making the diagnosis of Stimulant Abuse based upon his clinical judgment, and
further that the individual had not in his opinion demonstrated adequate evidence
of rehabilitation or reformation.  In this regard, the DOE Psychiatrist recommends
in his report that the individual maintain abstinence and, over a one-year period,
successfully complete an outpatient treatment program of moderate intensity such
as a 12-step group at least once a week or individual counseling at a frequency to be
determined by her counselor.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty
beyond a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078,
25 DOE ¶ 82,802 (1996).  In this type of case, we are dealing with a different
standard designed to protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for
access authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a
showing of derogatory information raising security concerns, the burden is on the
individual to come forward at the hearing with evidence to convince the DOE that
granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  This standard implies that there is a strong presumption
against the granting or restoring of a security clearance.  See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest"
standard for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of denials"); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the
submissions of the parties, the evidence presented and the testimony of the
witnesses at the hearing convened in this matter.  In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or
recurrence; and other relevant and material factors.  After due deliberation, it is my
opinion that the individual should be granted an access authorization since I
conclude that such granting would 
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not endanger the common defense and security and would be clearly consistent with
the national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in
support of this determination are discussed below.

A.  Criterion K, Illegal Drug Use

(1) Derogatory Information

The individual openly admits that she used a variety of illegal drugs during high
school into her early college years, and continued recreational use of cocaine until
she entered a rehabilitation program in 1988.  See Tr. at 63; DOE Exh. 8 (PSI) at
62-75; DOE Exh. 5 (Report of DOE Psychiatrist) at 2-4.  Since that time, the
individual has admittedly had two relapses, using methamphetamine two to four
times with her husband in 1997 prior to their separation, and again using
methamphetamine with a friend on two occasions, in February 2000 and July 2000.
Tr. at 67, 71; DOE Exh. 5 at 3.  In addition, the DOE Psychiatrist has diagnosed the
individual with Stimulant Abuse, Cocaine and Methamphetamine, in Remission.
DOE Exh. 5 at 8-9.

For the reasons discussed in the succeeding section of this decision, I do not fully
agree with the conclusions reached by the DOE Psychiatrist with regard to the
individual.  Nonetheless, I find that Criterion K was rightly applied in this case.
Illegal drug use raises a security concern for the DOE because it reflects a
deliberate disregard for state and federal laws prohibiting such use.  Tr. at 74.  "The
drug user puts his own judgment above the requirements of the laws, by picking
and choosing which laws he will obey or not obey.  It is the further concern of the
DOE that the drug abuser might also pick and choose which DOE security
regulations he will obey or not obey with respect to protection of classified
information."  Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at
85,512 (1995); see Personnel Security Hearing, Case No. VSO-0283, 27 DOE
¶ 82,822 (1999).  I will therefore turn to whether the individual has presented
evidence to sufficiently mitigate the legitimate concerns of DOE Security.
  

(2) Mitigating Evidence

The DOE Psychiatrist has diagnosed the individual with Stimulant Abuse, Cocaine
and Methamphetamine, in Remission, based upon criteria set forth in the DSM-IV
TR.  DOE Exh. 5 at 8-9.  The DSM-IV TR generally provides that a diagnosis of
Stimulant Abuse is supported when the individual manifests one of four behaviors
within a twelve-month period: 1) recurrent failure to fulfill major role obligations at
work, school or home, 2) recurrent use in situations in which it is physically
hazardous, 3) recurrent substance-related legal problems, and 4) continued use
despite social or interpersonal problems.  See id.  In his report, the DOE
Psychiatrist states that he exercised his “clinical judgment” in diagnosing the
individual with Stimulant Abuse 
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2/ For this reason, the Notification Letter alleges derogatory information concerning the
individual’s past drug use under Criterion K but, despite the diagnosis of the DOE
Psychiatrist, does not allege that the individual has: 1) “an illness or mental condition which
in the opinion of a psychiatrist causes, or may cause, a significant defect in judgment and
reliability [of the individual].” 10 C.F.R. § 710.8(h).

despite the fact that there was no evidence that the individual had used an illegal
drug since July 2000, more than five years prior to his evaluation.  Id. at 9.  While
the DOE Psychiatrist characterizes the individual’s Stimulant Abuse as “in
Remission,” he conceded at the hearing: “I think technically the specifiers of
remission status are used for dependence diagnoses not abuse diagnoses.  In a
sense, her diagnosis is even milder than I put, because technically if a person has
an abuse diagnosis it, like, expires after 12 months.  It’s no longer current and
wouldn’t even be listed as an active clinical problem.”  Tr. at 133.  Thus, despite his
diagnosis, the DOE Psychiatrist determined in his report that “[the individual] is
not diagnosed as suffering from any mental illness” that may cause a defect in her
judgment or reliability.  DOE Exh. 5 at 10.  2/

Notwithstanding the apparent infirmities in his diagnosis, the DOE Psychiatrist
further opines in his report that the individual has not demonstrated adequate
evidence of rehabilitation or reformation from her Stimulant Abuse.  DOE Exh. 5 at
9.  The report states:

There is not adequate evidence of rehabilitation or reformation.
Negative prognostic signs include a family history positive for
substance abuse, initial drug use at an early age, abuse of many drugs,
and possible development of tolerance to the effects of cocaine during
her period of heaviest use. [The individual] relapsed into
methamphetamine use in 1997 after a nine-year period of abstinence.
She acknowledged two-day methamphetamine binges in early 2000
and July 2000.  On 9/5/00 she was arrested for sending drugs through
the mail after a second delivery of methamphetamine was received by
her.  She denied any involvement in having the drugs sent to her
(although I did not find her explanation believable).  She expressed an
equivocal commitment to remaining drug free in the future . . .

Id. at 9.  Thus, the DOE Psychiatrist recommended that, in order to achieve
adequate rehabilitation or reformation, the individual must maintain her
abstinence from illegal drugs and, over a one-year period, successfully complete an
outpatient treatment program of moderate intensity such as a 12-step group at
least once a week or individual counseling in a frequency to be determined by her
counselor.  Id. at 9-10.  At the hearing, the DOE Psychiatrist reiterated his concerns
with regard to the individual but reduced his recommendation for rehabilitation or
reformation to six months of sessions with “a competent counselor.”  Tr. at 146-47.
For the reasons below, 
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3/ The rarity and impracticality of the DOE Psychiatrist’s treatment recommendation were
revealed during the individual’s testimony.  The individual testified that after receiving the
report of the DOE Psychiatrist, she made an appointment with her Employee Assistance
Program (EAP) in January 2006.  However, after evaluating the individual and considering
her prolonged period of abstinence, the EAP counselor determined that no counseling or
treatment was necessary.  Tr. at 123-24.  The individual was also evaluated by two separate
substance abuse treatment facilities, in March 2006 and April 2006, which similarly
determined that the individual did not meet the criteria for admission to their outpatient
treatment programs.  See Ind. Exh.’s 1 and 3.  Ironically, the DOE Psychiatrist himself
acknowledged during his testimony that medical insurance carriers are not likely to provide
coverage to the individual for the very counseling he recommends under the present
circumstances where the individual does not have an active diagnosis.  Tr. at 140-41.

I do not accept the recommendation of the DOE Psychiatrist and find that the
individual has already established reformation from her past use of illegal drugs.

At the hearing, the individual called a psychiatrist (Individual’s Psychiatrist) who
evaluated the individual in March 2006, after reviewing the report of the DOE
Psychiatrist and other pertinent information.  Tr. at 15-16.  The Individual’s
Psychiatrist did not contest the clinical judgment of the DOE Psychiatrist in
making the diagnosis of Stimulant Abuse, which the Individual’s Psychiatrist
categorized as being in “sustained full remission.”  Tr. at 17-18.  However, the
Individual’s Psychiatrist strongly contested the opinion of the DOE Psychiatrist
that the individual requires treatment or counseling to establish rehabilitation or
reformation particularly where, as here, the individual does not have an active
diagnosis.  Tr. at 18.  The Individual’s Psychiatrist, who has a substantial
background in the treatment of substance abuse, testified: “I have a fairly strong
feeling about giving opinions as a psychiatrist in the absence of a psychiatric
diagnosis . . . . It’s not common in my experience to refer people for treatment when
there is not an active diagnosis, or something I’ve diagnosed.  I’m trying to think of
a circumstance where that’s occurred, and I can’t think of one.”  Tr. at 22, 32.3/

The Individual’s Psychiatrist further expressed his view that the DOE Psychiatrist
had  placed undue weight on the “negative prognostic signs” cited in his report,
which the Individual’s Psychiatrist found to be substantially overcome by positive
prognostic indicators with respect to the individual.  The Individual’s Psychiatrist
pointed out that the individual: (1) has a relatively stable work history, Tr. at 18-19;
(2) had a positive experience with her treatment program and participation in AA,
during the 1988-1990 time frame, when she ultimately served as an AA sponsor, Tr.
at 19; (3) has now gotten very involved with her church, “what I would call a
substitution of religious beliefs for the addiction . . . in a genuine way,” id.; (4) has
been abstinent for six years at the time of the hearing, Tr. at 20; (5) had a favorable
period of abstinence from 1988 through 1997, id.; (6) has recently obtained
evaluations by two treatment programs 
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4/ During the PSI, the individual (“I”) responded to the personnel security specialist (“S”) as
follows:

S: What are your future intentions concerning the use of illegal drugs?
I: Oh, I hope to never use drugs again, ever, ever.
S: Hope to never use?  So you’re not saying that you will never use or anything --
I: I can’t tell you I will never use drugs again.  And I think anybody that has ever
used     drugs or alcohol that tells you, I will never do that again –
S: Okay.
I:  – that, that they really are not being, that they don’t know –
S: Okay.
I: – because if you get knocked down and the wind is completely out of your sails
and     it’s, I , I just don’t know.  And that’s being as honest as I can be with you . .
.

DOE Exh. 8 (PSI) at 78.

5/ Interestingly, the DOE Psychiatrist apparently agrees that the individual has a low chance
of relapse despite adhering to his belief that the individual requires counseling to achieve
rehabilitation or reformation.  Citing a study on the length of abstinence and chance of
relapse, the DOE Psychiatrist stated that: “[T]wo years you got into the 95  percentile . . .th

And then I think out at five years you were up into the 99  percentile.  And again this isth

using relapse with the strict definition of any break in sobriety. . .”  Tr. at 153.  The DOE
Psychiatrist later conceded that after five years of sobriety on the part of the individual, “I
was being, from that line of reasoning, strict in requiring some sort of treatment.”  Tr. at 158.

which both determined that the individual does not need treatment, id., see note 3,
supra; (7) had  two brief relapses, in 1997 and 2000, that came at times when she
was under extreme stress, “on the scale of one to a hundred stressors, were
hovering at a hundred,” Tr. at 20-21; (8) now has stable family relationships and
support, Tr. at 21; and (9) gave a “really straightforward . . . more honest response”
to the interviewer during the PSI when she apparently failed to give an unequivocal
guarantee that she would never use illegal drugs again, id.   In conclusion, the4/

Individual’s Psychiatrist expressed his opinion that without the counseling
recommended by the DOE Psychiatrist, the individual has a “very small” chance of
relapse which he approximated as “less than two percent for the next five years.”
Tr. at 24.  5/

The testimony and evidence presented at the hearing support the position of the
Individual’s Psychiatrist.  I was particularly impressed with the testimony of the
individual, her fiance and her pastor, concerning the individual’s present lifestyle
and the choices she has made during the past few years.  The individual’s fiance is
employed by the same DOE contractor and he met the individual in late 2003.  Tr.
at 35.  Her fiance testified that they began dating and he invited her to his church
where he is very involved.  Tr. at 36-37.  The individual began attending the church
on a 



- 11 -

regular basis in February 2004, was baptized and now the church has become a
focal point of their life together.  See Tr. at 37, 48.  The individual confirmed that
she and her fiance socialize almost exclusively with their church friends.  Tr. at 90. 

The individual’s pastor spoke glowingly about the individual and her spiritual
growth since coming to the church.  The pastor testified that he sees the individual
several times a week and has contact with the individual on a social basis.  Tr. at
48.  The pastor described the individual as someone “we can always count on . . . I
would be comfortable with her serving in any leadership role in the church. . . .
She’s a genuine person, and a pleasure to know and have as a friend . . . She’s very
consistent, solid as a rock.”  Tr. at 48, 50.  The pastor is aware of the individual’s
past use of drugs, as well as the traumatic experiences she suffered with her
difficult divorce and subsequent suicide of her ex-husband.  Tr. 49.  The pastor was
very persuasive in his testimony, however, that “[the individual] I’ve known over
the past two years is a very different person.  It’s hard for me to even believe this is
the same person that I know, how she’s come through those things in her past.  But
she is a very different person today.”  Id.  The  individual is now a Sunday school
teacher.  The pastor testified that the parents of the students the individual teaches
in Sunday school trust the individual and love the job she is doing with their
children.  Tr. at 56.
 
The individual’s fiance testified that the individual has a strong support network
with himself, their church and family.  The church membership is relatively small,
with only 150 members, and the pastor  testified that “[o]ur church is a family” in
support for the individual.  Tr. at 47, 50.  Both her fiance and pastor described the
individual as a wonderful, devoted mother to her youngest daughter who is now six
years old.  Tr. at 38-39, 56.  The individual’s fiance has now built a close
relationship with her young daughter.  Tr. at 39.  The individual also maintains a
close relationship with her two older daughters who reside in a neighboring State.
Tr. at 38-39.  One of the daughters came to see the individual’s baptism at the
church, and has now joined an affiliated church in her own State.  Tr. at 52.  The
relationships in the individual’s life at this time support the conclusion of the
Individual’s Psychiatrist that it is not likely that she will be susceptible to
inducement of return to illegal drug use.  Tr. at 28.

Based upon the record presented in this case, I am persuaded that the individual
has entered a new stage of her life and has put her past involvement with illegal
drugs behind her.  I found the individual to be forthright and convincing in
expressing her intention to not use illegal drugs again.  See Tr. at 94-95.  The
individual stated forcefully that “I have absolutely no desire to use drugs now or in
the future, none.” Tr. at 105.  The individual explained that “I was just trying to be
truthful” in making what was interpreted as an equivocal statement to not use
drugs again.  Tr. at 94, see note 4, supra.  The individual clarified: “And even
though I told her that, I said, no, I don’t plan to ever, ever use drugs again, . . . to
me that’s unequivocal.  No, I don’t plan to use 
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6/ During the PSI and at the hearing, the individual stated that she is more than willing to sign
a Drug Certification attesting that she will not use illegal drugs while holding a DOE
security clearance.  Tr. at 95-96.

drugs again ever.”  Tr. at 95.  With nearly six years of sobriety at the time of the
hearing, I am inclined to accept the individual’s word.6/

For the foregoing reasons, I find that the individual has sufficiently mitigated the
concerns of DOE Security under Criterion K with regard to her past use of illegal
drugs.  I do not accept the recommendation of the DOE Psychiatrist that six months
of counseling is required in order for the individual to demonstrate rehabilitation or
reformation from her past use of illegal drugs, but find that she is reformed at the
present time with a minimal chance of relapse.  I find that the individual has
become a  responsible person with a stable lifestyle, who is firmly committed to her
family responsibilities and religious convictions.  The individual has dealt openly
and honestly with her past use of illegal drugs, and I believe the individual now can
be trusted to act in a manner consistent with the best interests of national security.

B.  Criterion L, Unusual Conduct

Under Criterion L, the Notification Letter cites: (1) the circumstances leading to the
individual’s arrest in September 2000, on a felony charge of Sending/Receiving
Drugs through the Mail, (2) the individual’s use of illegal drugs in 1985, while
working at nuclear power generating facility, (3) her relapse into drug use with her
husband in 1997, after successfully completing a substance abuse program in 1988-
1989; and (4) her hesitancy during the April 2005 PSI to make an unequivocal
commitment that she will never use illegal drugs again.  I find that these security
concerns are subsumed and equally abated by my determination in the foregoing
section of this Decision that the individual has sufficiently mitigated the concerns
associated with her past use of illegal drugs.

However, I find that one issue remains with regard to the individual’s September
2000 arrest.  In his report, the DOE Psychiatrist called the individual’s honesty into
question, stating that “[the individual] denied any involvement in having the drugs
sent to her (although I did not find her explanation believable).”  DOE Exh. 5 at 9.
At the hearing, the DOE Psychiatrist reiterated his concern:  “I certainly have no
evidence to think that she did get drugs through the mail, or do anything wrong.
It’s still just . . a little suspicious. . . .[I]t didn’t seem terribly believable.”  Tr. at 144-
45.

I note, however, that the individual has been consistent in giving her account of the
arrest, and adhering to her statement that she was not using drugs during this time
period and she has no idea who sent the illegal drugs to her in the mail.  The
individual maintained her account after two hours of questioning by the postal 



- 13 -

7/ I further note that, on her own volition, the individual had a urine drug screening on the day
following her release and tested negative for the presence of any illegal drug.  Tr. at 80.

detectives followed by another two hours of questioning by the police before she was
charged.  Tr. at 80.   The individual was consistent in recounting the circumstances7/

of her arrest during the PSI and appeared truthful in describing the events during
her testimony.  See DOE Exh. 5 at 98-121; Tr. at 74-81.  The individual’s fiance
describes the individual as “brutally honest.”  Tr. at 45.  He testified that the
individual relayed to him in private conversations that she does not know who sent
the drugs in the mail but suspects it may have been one of her former in-laws.  See
Tr. at 40-41.  The Individual’s Psychiatrist found her to be honest and forthcoming,
and believes she has been “straightforward” in describing the events leading to her
arrest.  Tr. at 29.  Thus, I find nothing in the record to support the DOE
Psychiatrist’s suspicion that the individual has not been truthful about having no
involvement with the drugs sent to her in the mail in August and September 2000.
Moreover, I find that the individual’s decision to enter a no contest plea to a
misdemeanor charge of Attempted Possession was reasonable under the
circumstances and not an indication that she actually attempted to possess illegal
drugs.  See Personnel Security Hearing, Case No. VSO-0141, 26 DOE ¶ 82,785
(1997).

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(k) and (l) in denying the individual's request for an access authorization.
For the reasons I have described above, I find that the individual has sufficiently
mitigated the associated security concerns.  I therefore find that granting the
individual an access authorization would not endanger the common defense and
security and would be consistent with the national interest.  Accordingly, I find that
the individual should be granted an access authorization. The Manager of the DOE
Operations Office or the Office of Security may seek review of this Decision by an
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: July 27, 2006



An access authorization is an administrative determination that an individual is eligible for access1

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred
to in this Decision as access authorization or a security clearance. 

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

October 19, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      December 27, 2005

Case Number:                      TSO-0331

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  For the reasons set forth below, I conclude that the individual’s security1

clearance should not be restored at this time. 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor in a position that requires
him to maintain a security clearance. In November 2004, the individual was arrested for Driving
While Intoxicated (DWI). After being apprised of this arrest, the local DOE security office conducted
an investigation of the individual. As a part of this investigation, the individual was summoned for
an interview by a personnel security specialist in February 2005. After this Personnel Security
Interview (PSI), the individual was referred to a local psychiatrist for a DOE-sponsored evaluation.
The psychiatrist (hereinafter referred to as “the DOE psychiatrist”) subsequently submitted a written
report to the local security office setting forth the results of that evaluation. 

After reviewing the information generated by its investigation, the local security office determined
that derogatory information existed that cast into doubt the individual’s eligibility for a security
clearance. They informed the individual of this determination in a letter that set forth in detail the
DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as
the Notification Letter. The Notification Letter also informed the individual that he was entitled to
a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility
for access authorization. 
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The individual requested a hearing on this matter. The local security office forwarded this request
to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The DOE introduced
60 exhibits into the record of this proceeding and presented the testimony of the DOE psychiatrist
at the hearing. The individual submitted two exhibits and presented the testimony of eight witnesses,
in addition to himself. 

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (h), (j), and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8.  

In the Letter, the DOE alleges that the individual “has been, or is a user of alcohol habitually to
excess, or has been diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol
abuse,” (paragraph (j)) and that this constitutes an “illness or mental condition, which in the opinion
of a psychiatrist, causes, or may cause, a significant defect” in the individual’s judgement or
reliability (paragraph (h)). As support for these allegations, the Letter cites the DOE psychiatrist’s
report, issued on June 27, 2005, in which she concludes that the individual suffers from Alcohol
Abuse, with inadequate evidence of reformation or rehabilitation, and that this condition causes or
may cause a significant defect in his judgement or reliability. In the Letter, the DOE further alleges
that prior to his 2004 DWI,  the individual was involved in eight alcohol-related legal incidents
during the period from 1978 through 1986, including five arrests, two assault complaints and an
incident during which he allegedly consumed alcohol and then engaged in an altercation while he
was stationed with the U.S. armed forces in a foreign country.     

Under paragraph (l), the DOE alleges that the individual “has engaged in unusual conduct or is
subject to any circumstances which tend to show that he is not honest, reliable, or trustworthy; or
which furnishes reason to believe that he may be subject to pressure, coercion, exploitation or duress
which may cause him to act contrary to the best interests of the national security.” In support of this
paragraph, the Letter states that the individual continued to use alcohol despite being required to
abstain from such use, first by a court of law and then by the terms of his alcohol treatment program.

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting the individual a  security
clearance would compromise national security concerns. Specifically, the regulations compel me to
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances
surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the
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individual at the time of the conduct; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and
any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting access authorization “will not endanger the common defense and security and will
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security
Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and
cases cited therein. The regulations further instruct me to resolve any doubts concerning the
individual’s eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

After reviewing the entire record in this matter, I find that the DOE has made a proper showing of
derogatory information raising legitimate security concerns under paragraphs (h), (j) and (l) of the
criteria for eligibility for access to classified matter or special nuclear material. Further, the
individual has failed to adequately address the security concerns raised by that information. My
reasons for these conclusions are set forth below.
  
At the hearing, the individual readily admitted that he had abused alcohol in the past, and he testified
that, in general, he agreed with the DOE psychiatrist’s report. Hearing transcript (Tr.) at 102. The
two exhibits that he submitted and the evidence presented by the witnesses who testified on the
individual’s behalf were intended to demonstrate his rehabilitation from Alcohol Abuse. In this
regard, the individual testified that after his most recent DWI, he attended three court-ordered
alcohol education classes at a local college. After he reported this arrest to the DOE, alcohol
counselors implemented a treatment program for him that is similar to one that they would
recommend for someone suffering from alcohol dependence. Tr. at 116-117, 142. As a part of this
program, the individual began attending Alcoholics Anonymous (AA) “two or three times a week”
beginning in December 2004. Tr. at 146. He did not obtain a sponsor until November 2005. Id. The
individual added that he has completely abstained from alcohol since “Easter of ‘05,” or for
approximately 13 months as of the date of the hearing. Tr. at 152. Also, the individual received one-
on-one alcohol counseling on a monthly basis from November 2004 to April 2005, and then again
starting in January 2006. Tr. at 119. He testified that it is his intention to permanently refrain from
further alcohol use, Tr. at 164, and that if he feels the urge to drink, he now has a support system,
consisting of his family and his AA sponsor, to assist him in maintaining his sobriety. Tr. at 165.

The individual’s alcohol abuse counselor also testified. He said that he instructs his clients about the
warning signs of an impending alcohol relapse, that he helps them build support systems that help
them maintain their sobriety, and that he is a part of those systems. Tr. at 176. The individual has a
good support system, he continued, that consists of his family, AA and his AA sponsor, and the
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 In her report, the DOE psychiatrist concluded that the individual in fact met three of the Alcohol2

Abuse criteria: (i) recurrent alcohol use in situations in which it is physically hazardous (e.g., driving
an automobile or operating a machine when impaired by substance use); (ii) recurrent substance-
related legal problems; and (iii) continued substance use despite having persistent or recurrent social
or interpersonal problems caused or exacerbated by the effects of the substance. DOE psychiatrist’s
report (DOE Exhibit 21) at 19-20. 

counselor himself. Tr. at 184-185. The individual is doing well in his rehabilitation, the counselor
continued, and he intends to continue those efforts. Tr. at 183. He further testified that he agrees with
the DOE psychiatrist’s diagnosis of Alcohol Abuse that was set forth in her report. Tr. at 182. 

The individual’s AA sponsor testified that he had served in this capacity for approximately eight
months as of the date of the hearing. Tr. at 26. He indicated that the individual seemed to be
genuinely interested in achieving rehabilitation from his alcohol use disorder, and was not attending
the meetings simply to fulfill the requirements of his employer’s treatment program. Tr. at 18-19.
He and the individual have finished the first three steps of AA’s twelve step program, and are now
working on step four, the sponsor indicated. Tr. at 18. He concluded by stating that the individual
“is on the right road.” Tr. at 21. 

The individual’s son, daughter, former supervisor, former brother-in-law and two friends each
testified that, except for the glass of wine that the individual admittedly consumed on Christmas
2004 and Easter 2005, they had neither seen the individual drink alcohol nor witnessed any evidence
of such consumption since the 2004 DWI. Tr. at 43, 59, 68, 69, 83, 84, 88, 96. In addition, the
brother-in-law indicated that the individual was enthusiastic about his recovery and the daughter
testified that the individual had changed markedly since quitting drinking, and was now attending
church and engaging in more family activities. Tr. at 41-42, 66, 70-71. 

After reviewing this testimony and the exhibits submitted by the individual, I am convinced that, as
of the date of the hearing, the individual had abstained from alcohol use for approximately 13
months, and had approximately eight months of AA attendance, with a sponsor, in addition to the
bi-weekly, and then later, monthly sessions with his alcohol counselor. I further conclude that he is
serious about his recovery, and has made substantial progress toward that goal. However, I agree
with the DOE psychiatrist that the individual is still not showing adequate evidence of reformation
or rehabilitation. 

As previously indicated, in her report, the DOE psychiatrist diagnosed the individual as suffering
from Alcohol Abuse, with inadequate evidence of rehabilitation or reformation. In arriving at this
diagnosis, the DOE psychiatrist used the criteria set forth in the Diagnostic and Statistical Manual
of Mental Disorders, Fourth Edition (Text Revision) (DSM-IV-TR). Under the guidelines set forth
in the DSM-IV-TR, in order to make a diagnosis of Alcohol Abuse, a mental health professional
must conclude that at least one of four criteria are met within a 12 month period, and that the patient
does not qualify for a diagnosis of Alcohol Dependence.   2

The DOE psychiatrist’s conclusion in her report that the individual did not suffer from Alcohol
Dependence was based on her finding that the individual only met two of the seven criteria for that
condition set forth in the DSM-IV-TR during any 12 month period, whereas the presence of three
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of the criteria during any such period is necessary for the diagnosis. Specifically, she found that
during the period from 1973 to 1983 and 1988 to 1995, the individual met criteria one (tolerance,
as defined by a need for markedly increased amounts of alcohol to achieve intoxication or the desired
effect) and six (important social, occupational, or recreational activities are given up or reduced
because of Alcohol use). She further concluded that the individual met criteria one and seven
(continued alcohol use despite knowledge of persistent or recurrent physical or psychological
problems caused or exacerbated by alcohol) from 1995 to 2004. 

At the hearing, however, the DOE psychiatrist revised her diagnosis, concluding that the individual
did in fact suffer from Alcohol Dependence. This revision was based on her conclusion that, in
addition to criteria one and seven, the individual met criterion four (persistent desire or unsuccessful
efforts to cut down or control alcohol use) during the period from 1995 to Easter of 2005. Tr. at 196.

In her report and at the hearing, the DOE psychiatrist described the manner in which she applied
these criteria to the individual. The individual’s increased tolerance (criterion one) was indicated by
the fact that when he first started drinking, intoxication would result from the consumption of 6 to
8 beers, whereas during “the mid-1980s, 12 beers merely gave him a buzz.” DOE psychiatrist’s
report at 17. The DOE psychiatrist’s finding regarding criterion seven was based on the fact that,
after undergoing heart surgery in 1995, the individual was placed on Coumadin, a prescription blood-
thinner, and was instructed by his doctor to “stay away from” alcohol. Nevertheless, after
successfully abstaining for a period of time, he returned to drinking “on a fairly regular basis,”
drinking to intoxication “about once per year,” all while still taking Coumadin.  DOE psychiatrist’s
report at 18.   

At the hearing, the DOE psychiatrist testified about the individual’s failed attempts to stop drinking.
First, she referred to statements made by the individual’s daughter both to investigators and during
the hearing that the individual unsuccessfully attempted to stop drinking on several occasions
because it was causing marital problems, and again after his father died in 1992 and after his 2004
DWI. Tr. at 194-195. In addition, she pointed out that the individual stopped drinking for
approximately two years after his heart surgery in 1995 in accordance with his doctor’s instructions,
but eventually resumed his alcohol consumption. Tr. at 195. Finally, the DOE psychiatrist cited the
daughter’s testimony at the hearing that after she posted bail for the individual after his 2004 DWI
arrest, the individual told the daughter that “That’s the last.” Tr. at 195. The DOE psychiatrist
interpreted this statement to mean that the individual intended to stop drinking. Id. However, during
Christmas 2004 and Easter 2005, the individual again consumed alcohol. She concluded that these
instances adequately supported her application of criterion four. 

The DOE psychiatrist further concluded that the individual was not demonstrating adequate evidence
of reformation or rehabilitation. In her report, she stated that, in order to exhibit sufficient evidence
of rehabilitation, the individual would have to produce evidence of weekly attendance at AA for a
minimum of 100 hours, with a sponsor, over a period of one year, plus an additional year of complete
abstinence from alcohol and all other non-prescription mind-altering substances, for a total of two
years of sobriety. At the hearing, she indicated that although the individual was “on the right track,”
his 13 months of sobriety was insufficient, and that she would require the full two years of
abstinence before she could conclude that the individual was rehabilitated or reformed. Tr. at 198-
199. 
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In making their decisions in these access authorization cases, hearing officers accord great deference
to the expert opinions of psychiatrists and other mental health professionals regarding rehabilitation
and reformation. See,, e.g., Personnel Security Hearing, Case No. VSO-0146, August 31, 1997;
Personnel Security Hearing, Case No. VSO-0027, August 14, 1995. In this case, although I find that
the DOE psychiatrist’s conclusions are adequately supported by the record, I am troubled by the
change in her diagnosis. Considerations of fairness generally dictate that clearance holders be given
sufficient notice of the allegations against them to allow them to adequately prepare for their
hearings. In this case, however, I conclude that the individual was not unduly prejudiced by the
change in diagnosis. First, the Alcohol Abuse diagnosis clearly put the individual on notice that all
aspects of his alcohol consumption through the years would be at issue. Second, and more
importantly, in her report the DOE psychiatrist set forth the same course of action for rehabilitation
or reformation that she would have prescribed had she concluded at that time that the individual
suffered from Alcohol Dependence. In doing so, she cited the individual’s lengthy history of
excessive drinking and his meeting some of the criteria for Alcohol Dependence. DOE psychiatrist’s
report at 21. As of the date of the hearing, the individual had not satisfied these requirements.
Therefore, even if the DOE psychiatrist had not changed her diagnosis, I could not conclude that the
individual has demonstrated adequate evidence of rehabilitation or reformation.    

This is because during a period of over 20 years of sometimes-excessive alcohol consumption, the
individual has been arrested or had complaints filed against him with law enforcement authorities
on at least nine occasions. Each of these incidents was directly or indirectly related to his drinking.
Moreover, during this period, the individual has unsuccessfully attempted to stop drinking on a
number of occasions, including once subsequent to his heart surgery in 1995, after having been
warned by his doctor that continued consumption of alcohol while taking Coumadin could have
serious adverse effects on his health. Given these circumstances, I agree with the DOE psychiatrist’s
finding that two years of documented sobriety are necessary for an adequate showing of reformation
or rehabilitation in this case. Consequently the DOE’s security concerns under paragraphs (h) and
(j) remain unresolved.  

Similarly, I find that the individual has also failed to adequately address the DOE’s concerns under
paragraph (l). As previously indicated, those concerns are based on the individual’s consumption of
alcohol after his 2004 arrest, which violated the terms of a court order and the requirements of his
treatment program.  Given the gravity of the individual’s diagnosis, I believe these incidents to have
been symptomatic of his dependence on alcohol. In the absence of sufficient rehabilitation or
reformation from this condition, I also conclude that the security concerns under paragraph (l) remain
unresolved.  
 

V. CONCLUSION

Based on the factors discussed above, I find that the individual has failed to adequately address the
security concerns set forth in the Notification Letter. Accordingly, I conclude that he has not
demonstrated that restoring his clearance would not endanger the common defense and would be
clearly consistent with the national interest. Accordingly, the individual’s access authorization
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should not be restored at this time. The individual may seek review of this Decision by an Appeal
Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: October 19, 2006
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1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be referred to
variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with
XXXXXX’s.

                                                            January 26, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 22, 2005

Case Number: TSO-0332

This Decision concerns the eligibility of xxxxxxxxxxxxxxx (hereinafter referred to as “the
individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  1/ A Department of Energy (DOE) Operations Office suspended the
individual’s access authorization under the provisions of Part 710.  As discussed below, after
carefully considering the record before me in light of the relevant regulations, I have determined that
the individual’s access authorization should be restored.

I.  Background                          

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or
are applicants for employment with the DOE, DOE contractors, agents, DOE access permittees, and
other persons designated by the Secretary of Energy for access to classified matter or special nuclear
material.  Part 710 generally provides that “[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all relevant information,
favorable or unfavorable, as to whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.7(a).

The individual has been employed by a DOE contractor in a position that requires her to maintain
an access authorization.  In 2004, the DOE received derogatory information about the individual that
created a substantial doubt regarding her eligibility.  Based on this derogatory information, the DOE
conducted a Personnel Security Interview (PSI) with the individual on September 9, 2004.  In that
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PSI, the individual indicated that she suffers from “severe mood swings characterized by
uncontrollable crying and was diagnosed by her family doctor as suffering from depression.”  DOE
Exh. 9.  During this interview, the individual also admitted to having suicidal tendencies and a past
history of using illegal drugs (resolved in a 10/11/96 PSI) and prescription drugs to cope with her
mental and emotional problems.  Id.  As a result of that interview, DOE referred the individual to
a psychiatrist (DOE consultant-psychiatrist) for a psychiatric evaluation.  The DOE consultant-
psychiatrist examined the individual, and memorialized his findings in a report dated September 8,
2005 (Psych. Report or DOE Exhibit 4).  In the Psychiatric Report, the DOE consultant-psychiatrist
opined that the individual has a mental condition which causes or may cause a significant defect in
her judgment or reliability.  Since information creating doubt as to the individual’s eligibility for a
security clearance remained unresolved after the psychiatric evaluation, the DOE suspended the
individual’s security clearance and the local DOE security office (DOE Security) initiated formal
administrative review proceedings.

The DOE then issued a Notification Letter to the individual which identified the derogatory
information that cast doubt on her continued eligibility for access authorization.  The Notification
Letter alleges that the individual has an illness or mental condition which in the opinion of a
psychiatrist causes, or may cause, a significant defect in judgment and reliability of the individual.
10 C.F.R. § 710.8(h) (Criterion H). In a letter received by the DOE Office of Hearings and Appeals
(OHA) on November 30, 2005, the individual exercised her right under Part 710 to request a hearing
in this matter.  10 C.F.R. § 710.21(b).  I was appointed as Hearing Officer in this case.  After
conferring with the individual and the appointed DOE Counsel, I  established a hearing date.  10
C.F.R. § 710.24.  

At the hearing, the DOE Counsel called the DOE consultant-psychiatrist as a witness.  Apart from
testifying on her own behalf, the individual called five witnesses: her primary care provider, a
former supervisor, a co-worker, a long-time friend who is also her Narcotics Anonymous sponsor,
and her husband.  The transcript taken at the hearing will be hereinafter cited as “Tr.”  Various
documents submitted by the DOE Counsel will be cited as “DOE Exh.” and those submitted by the
individual as “Ind. Exh.”  

II.  Summary of Findings

The following facts are essentially uncontroverted.  The individual has been working for a DOE
contractor since 1996 and has held an access authorization since then.  A reinvestigation of the
individual received on January 16, 2004 contained information that the individual was diagnosed
by a mental health professional as suffering from depression.  Derogatory information presented
during this background investigation resulted in a determination by DOE Security to conduct a PSI
with the individual.  Below is a summary of the derogatory information revealed by the individual’s
background investigation and PSI as well as history obtained through the DOE consultant-
psychiatrist’s interview of the individual.  

The individual stated that as a child she “had very low self-esteem” which she blames on poor child-
rearing.  PSI at 21.  She explained that her parents used frequent corporal punishment and that she
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felt abused.  Psych. Report at 2.  The individual characterized herself as the “black sheep” of her
family.  PSI at 21.  She recalled that she attempted suicidal overdose and self-harm numerous times
as a teenager.  Psych. Report at 2.  The individual specifically admits that she attempted suicide on
three occasions as a teenager and has had many depressive episodes, including suicidal feelings, as
an adult.  PSI at 14-15; Psych. Report at 2-3.  After her first suicide attempt, the individual was
referred to a psychiatrist for outpatient counseling.     

The individual stated that she has been involved in three long-term abusive relationships.  The first
one occurred in the early 1970s with a boyfriend with whom she cohabited (but later broke up with
because she believed he was engaging in illegal activity).  The second abusive relationship occurred
at the age of 19 with her first husband.  She attempted suicide in 1975 and divorced the first husband
in 1976.  The third relationship was with her second husband whom she married in 1984 and
divorced in 1988 because he was abusive.

The individual acknowledged that she used speed (amphetamines) about 12 times from the late
1970s until the early 1980s.  She also acknowledged using “downers” (barbiturates) for about a
month in 1981.  In addition, the individual acknowledged the use of cocaine on about six occasions
from about 1980 through 1982 and recalled the use of heroin once in 1971 when it was placed in a
marijuana joint without her knowledge.  

In 1990, the individual told her gynecologist about her suicidal feelings.  The gynecologist
prescribed Xanax to deal with these feelings.  However, the individual stated that the Xanax made
her feel even more suicidal.  She stated that the gynecologist recommended a psychiatrist but she
refused because she could not afford it.  The individual further recalled that she used marijuana to
deal with her depression and mood swings.  From 1980 through 1988, the individual stated that she
used marijuana on a daily basis, smoking up to two or three joints a day.  In May 1992, the
individual tested positive for marijuana in a drug test at a former employer.  She subsequently
entered a six-week drug rehabilitation program, where she was diagnosed with Substance Abuse.
The individual stated that she discontinued use of marijuana and all illegal drugs after her
completion of the drug rehabilitation program.  

In May 1992, the individual began her participation in Narcotics Anonymous (NA).  She stated that
she attended the NA on a couple of occasions but did not like the groups and stopped attending
meetings.  She stated that she has continued her telephone conversations with her sponsor at least
once a month.  The individual further stated that she later sought healing and treatment in Native
American sweat lodges in 1995, but in 1996 a sexual incident occurred between her and a married
member and she was asked to leave the group.  

The individual’s most recent depressive episode occurred in September 1999, after the death of her
mother.  Her primary care provider, a certified nurse practitioner, diagnosed her with Depression
and prescribed her an antidepressant, Zoloft.  The individual stated that “the Zoloft controlled her
depressive symptoms and helped her to keep on an even keel emotionally.” Psych. Report at 9.  She
took Zoloft at a dosage of 150 mg per day.  Id. at 5.  
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The individual stated that she currently takes two narcotic pain medications prescribed for control
of chronic neck and low back pain and a benzodiazepine medication.   According to the individual,
she underwent surgery for a herniated disk in 2000.  She also suffers from lower back pain from a
scoliosis condition that causes muscle spasms.  However, the individual strongly denies any misuse
of these prescription medications.    

On September 9, 2004, DOE conducted a PSI with the individual to resolve these security concerns
and other issues pertaining to the individual.  Due to unresolved security concerns relating to the
individual’s mental status, DOE Security referred the individual to a DOE consultant-psychiatrist
who reviewed the individual’s personnel file and performed a psychiatric interview and evaluation
of the individual.  His evaluation included psychological testing.  In his report issued on
September 8, 2005, the DOE consultant-psychiatrist opined that the individual met the criteria for
Borderline Personality Disorder as set forth in the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition, TR (DSM-IV TR).  Psych. Report at 7.  While the individual’s primary
diagnosis is Borderline Personality Disorder, the DOE consultant-psychiatrist also found that the
individual met the criteria for a diagnosis of Recurrent Major Depression (in remission), and
Cannabis Abuse (in full remission since 1992).  The DOE consultant-psychiatrist opined that the
Borderline Personality Disorder has affected the individual’s “judgment or reliability in the past, and
she has a history of numerous suicide attempts, illegal drug use and abusive marriages or long-term
relationships.”  He further stated that the individual has shown questionable judgment in breaking
off treatment on a couple of occasions.  He stated that while the individual appropriately sought
medication treatment in 1999 and remains on an antidepressant, “her use of two narcotic pain
medications and a benzodiazepine are of concern in a person with a history of substance abuse and
a worsening of suicidality when placed on a benzodiazepine.”  The DOE consultant-psychiatrist
concluded that the individual has an illness or mental condition that causes, or may cause, a
significant defect in judgment or reliability.         

III.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which
the burden is on the government to prove the defendant guilty beyond a reasonable doubt.  See
Personnel Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996).  In this type of case,
we are dealing with a different standard designed to protect national security interests.  A hearing
is “for the purpose of affording the individual an opportunity of supporting eligibility for access
authorization.”  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his or her access authorization “would not
endanger the common defense and security and would be clearly consistent with the national
interest.”  10 C.F.R. § 710.27(d).  This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518
(1988) (“clearly consistent with the national interest” standard for the granting of security clearances
indicates “that security determinations should err, if they must, on the side of denials”); Dorfmont
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).
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I have thoroughly considered the record in this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.   In resolving the question of
whether the individual’s access authorization should be restored, I have been guided by the
applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the absence or presence
of the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuance or recurrence; and other relevant and material factors.  After due deliberation, it is my
determination that the individual’s access authorization should  be restored and  that such restoration
would not endanger the common defense and security and would be clearly consistent with the
national interest.  10 C.F.R. § 710.27(d). 

A.  Hearing Testimony

1.  Primary Care Provider

The individual’s Primary Care Provider is a certified nurse practitioner.  She testified that she has
been treating the individual for about eight years.  Tr. at 49.   The Primary Care Provider testified
that she prescribed Zoloft to the individual for depression shortly after the death of the individual’s
mother.  Id. at 50.  However, she encouraged the individual to continue taking Zoloft to deal with
her chronic pain.  According to the Primary Care Provider, “the trend now is treat with Zoloft for
chronic pain syndrome, fibromyalgia, migraines . . .” Id.  However she testified that the individual
is no longer taking Zoloft. The Primary Care Provider further testified that she referred the
individual to a neurosurgeon who performed surgery on the individual’s neck.  The Primary Care
Provider explained that the individual was pain-free for about a year, but suddenly started having
pain again and severe headaches.  Id. at 51.  At this point the Primary Care Provider testified that
she started to prescribe narcotics to the individual to help her deal with her chronic pain.  She added
that at no point did she ever see the individual abuse the prescribed medication.  Id.   When asked
whether the individual came to her on a routine basis to get the narcotics prescriptions refilled, the
Primary Care Provider responded that “[the individual] came to me at good times. I’ve had other
patients who were drug seekers, and if I give them a certain number of medication tablets to take for
the month, they have excuses about they lost the prescription, someone stole their medications, they
were flushed down the toilet by accident, but [the individual] never had any excuses. [The
individual] came in a timely manner, in fact, beyond the times I prescribed medicine for the month.”
Id. 

The Primary Care Provider testified that the individual constantly sought other alternatives to
resolve her pain besides the use of narcotics.  In fact, she referred the individual to several doctors
to help her resolve the pain.  The Primary Care Provider stated that she tried to get the individual
treated by a special neurosurgeon in a different state who deals with neck problems, but that surgeon
refused to see the individual because she had prior surgery.  Id. at 52.  Finally, the Primary Care
Provider referred the individual to a doctor who performed a procedure that deadened the nerves in
the individual’s neck.  After this procedure,  the Primary Care Provider testified that she saw a
significant change in the individual’s mobility and appearance.  Id. at 54-55.  Since this procedure,
the Primary Care Provider testified that the individual has been taken off of all medications
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(including Zoloft) except for Zocor for cholesterol, Singulair for asthma, and occasional use of
Valium for muscle spasms caused by restless leg syndrome.  Id. at 55-56.  She explained that she
prescribed a low dose of Valium (diazepam) which is commonly used by orthopedic surgeons for
muscle spasms.  The Primary Care Provider stated that the individual’s muscle spasms could
possibly be related to the cause of the individual’s chronic neck pain and that muscle spasms could
be resolved when the neck pain is resolved.  She reiterated that she felt comfortable prescribing
these medications to the individual despite her background with narcotics.    

During the hearing, the Primary Care Provider testified that she disagreed with the DOE consultant-
psychiatrist’s diagnosis of the individual.  Admitting that she is not a psychiatrist, the Primary Care
Provider who has known the individual for seven years, testified that the individual seems to be a
stable person.  She also described the individual as a very truthful person, adding that “there are a
lot of people that would not have given all the information [about the individual’s background] that
she did to the psychiatrist.  She could have withheld a lot of information that she gave him, but she’s
very truthful . . I think she’s stable. She loves her job. She has a good relationship with her
husband.” Tr. at 60-61.  She further added that the individual was a teenager when many of these
negative issues occurred in her past, stating that “people grow when they change.”  Id. at 72.  When
asked whether she had a concern about prescribing a narcotic-based drug, Valium,  to someone who
has had a history of narcotics abuse, she testified that she was not concerned because the individual
was in so much pain, “I convinced her that she needed to take the medication.  Because it was
painful for her to even get dressed in the morning.”  Id.  at 63.  The Primary Care Provider testified
that she tried nonsteriodal drugs with the individual but that they were not strong enough to address
her pain.  She testified that the individual has handled the narcotics medication responsibly. In
addition, when questioned about whether she was aware of the individual’s previous suicide
attempts, the Primary Care Provider stated that the topic was never discussed, but testified that had
the individual told her of the suicide attempts in the past, she would have prescribed the Valium in
the same manner, adding that she “felt comfortable prescribing medication for her.”  Id. at 64.  

The Primary Care Provider stated that she would not describe the individual as a drug addict but
would rather characterize her as “a person who had a past history of drugs,” reiterating that the
individual has been proactive in trying to get off narcotic medications.  Id.  She further testified that
the individual has spoken to her about Narcotics Anonymous and is aware that she is still following
the program for “moral, mental support.”  Id. at 65.  Finally, when asked about the individual’s
present  medical condition, the Primary Care Provider testified that the individual “has the neck
pain, which is now resolving with treatment.  She has a problem with asthma, which is now
controlled with the medication.  And she has a problem with hyperlipids (cholesterol). . . . She went
through a situational depression when she lost her mom, and some anxiety when she went through
the situation with [her supervisor].”  In her opinion, the individual has “acted appropriately in
stressful situations.”  Id.  at 65-66.  

2.  The Individual

The individual testified that she was surprised when she learned of the DOE consultant-
psychiatrist’s diagnosis and of the suspension of her access authorization.  She testified that shortly
after her access 
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authorization was suspended, she asked another psychiatrist to conduct a psychological evaluation
of her.  Tr. at 79; Ind. Ex. C.  However, she testified that this psychiatrist refused to conduct another
psychological evaluation of her because he felt that it was not necessary.  He opined that the
individual did not have a mental disorder.  Id.  

When questioned about how she disagrees with the DOE consultant-psychiatrist’s Report, the
individual testified that she is troubled that the DOE consultant-psychiatrist focused so much of his
Report on issues that occurred in her past “over thirty years ago and basing his opinion on what I
did as a teenager, a young adult and using it against me.”  Id. at 81.  The individual admitted that
she has had a lot of issues in her past, but argued that the DOE consultant-psychiatrist diagnosed her
after spending only a short period of time with her and not speaking to others about her.  Id.  

The individual testified that she no longer has mood swings, one of the bases for the DOE
consultant-psychiatrist’s diagnosis, since she has been on a hormonal treatment.  She attempted to
give insight into her past.  The individual stated that her suicide attempts occurred thirty years ago
when she was in a different mental state, largely shaped by the relationships she was in at the time.
Id. at 84.  She explained that she was never a victim of physical abuse, but rather emotional and
mental abuse.  The individual further explained that her insecurity at the time made her believe that
“the world would be a better place without her.”  Id.  She testified that she began to feel better about
herself when she started attending NA as a result of a failed drug test at a previous employer.  Id.
at 85.  The individual stated that she began working through her “co-dependency” issues, “by
working through the steps [of NA] and realizing that I can be happy all by myself and without any
external influences, whether it be the drugs or people, that I am who I am, and I can be okay all by
myself.  I don’t have to have somebody in my life.”  Id.  at 87.  As a result of NA, the individual
testified that she changed her outlook on life and her thinking process as well as the people with
whom she socialized.  Id. at 88.  She described her current marriage as good and stable, adding that
she felt good about herself before she met her present husband.  She explained that “I decided at
some point that I was going to learn from my past mistakes, so I decided that I was going to be
totally up-front with this man about who I am and what I am and what I expected.”  Id. at 93.  

In all, the individual described herself as a very different person now.  She testified that she now has
a relationship with God, she feels much more secure about herself and believes she is a stable
person.  Id.  She now knows how to deal with stressful situations by talking to family and friends,
including her NA sponsor.  Id. at 97.  The individual testified at great length about a very stressful
incident that occurred at work with her former supervisor at the time.  According to the individual,
in about 2001 she was sent home from work because her supervisor felt that her stretch Capri pants
were too tight and in violation of office dress code.  Two weeks later, the individual wore shorts to
work.  Her supervisor again felt that her clothing was not appropriate work attire and sent her to
Human Resources.  Id. at 102-106.  Although these work incidents caused her a great deal of stress,
the individual testified, and friends and a co-worker corroborated, that she handled them in an
appropriate and professional manner.  
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2/ The DSM-IV TR definition and  criteria for Borderline Personality Disorder are the following: A
pervasive pattern of instability of interpersonal relationships, self-image, and affects, and marked impulsivity
beginning in early adulthood and present in a variety of contexts, as indicated by 5(or more) criteria.

(continued...)

3.  Additional Lay Witnesses

The individual presented the testimony of four character witnesses, including her long-time friend
and NA sponsor, her former supervisor, a co-worker and her husband.  The individual’s NA sponsor
testified that she has known the individual since 1992 through NA.  According to the NA sponsor,
she speaks to the individual once or twice a month.  She testified that the individual is currently
working the NA program and that she has noticed a change in the individual’s mental state over the
time period that they have known each other.  Tr. at 30.  She testified that “we find that in this
program with our steps, we get rid of some of our shame and guilt of our past, how we lived.  We
try to do a better way of life.  We try to get aware of how we’re treating others and ourselves and
life.”  Id.  The NA sponsor stated that she was aware that the individual took a prescribed narcotic
medication.  She testified that the individual handled herself well and believes she has not taken
advantage of the narcotic aspect of the medication but rather the pain-relief aspect as prescribed. 

The individual’s former supervisor testified that the individual worked for him for approximately
three and a half years.  He considered the individual to be mentally stable.  He testified that he had
no reason to believe that the individual was involved with drugs, suffered from depression or had
suicidal tendencies. Tr. at 11.  The former supervisor further testified that the individual performed
reliably under pressure situations.  Id.  at 13.  Likewise, the individual’s co-worker, who has known
the individual for approximately ten years and sees the individual on a weekly basis, testified that
he has never seen the individual having any problems with drugs or depression.  According to her
co-worker, who is a member of senior staff, the individual has handled herself very well under
stress, adding that he had first-hand knowledge of the stressful workplace incidents mentioned
earlier in this decision.  Finally, the individual’s husband testified that he and the individual have
a strong, stable marriage.  He also stated that the individual has handled stressful situations in an
appropriate and normal manner, citing the unexpected death of her mother as an example.  Id. at 24.

4.  The DOE Consultant-Psychiatrist

The DOE consultant-psychiatrist reviewed the individual’s file, conducted a mental examination
interview of the individual and administered the individual the Minnesota Multiphasic Personality
2 (MMPI-2).  As a result of his findings, the DOE consultant-psychiatrist diagnosed the individual
with Borderline Personality Disorder.  During the hearing, the DOE consultant-psychiatrist
explained that Borderline Personality Disorder fits on the second axis of the diagnostic structure
under DSM-IV.  He testified that “Axis II are diagnoses that are called personality disorders, and
they’re often more  at the psychological end of the spectrum.  They are disorders that . . .  almost
have to have symptoms present from early adulthood onward, and there are psychological conditions
typically resulting from difficulties that occur while the personality is being formed. . . . from
childhood or early adulthood on.  They’re typically treated with psychological treatments,
psychotherapy, counseling.”  Tr. at 113.  2/ In his Report, the DOE consultant-psychiatrist
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2/(...continued)
1.  Frantic efforts to avoid real or imagined abandonment.
2   A pattern of unstable and intense interpersonal relationships characterized by alternating
between extremes of idealization and devaluation.
3.  Identity disturbance: markedly and persistently unstable self-image or sense of self.  
4.  Impulsivity in at least two areas that are potentially self-damaging (e.g., spending, sex,
substance abuse, reckless driving, binge eating).
5.  Recurrent suicidal behavior, gestures, or threats, or self mutilated behavior.
6.  Affective instability due to a marked reactivity of mood (e.g., intense episodic dysphoria,
irritability, or anxiety usually lasting a few hours and only rarely more than a few days).  
7.  Chronic feeling of emptiness
8.  Inappropriate, intense anger or difficulty controlling anger (e.g., frequent displays of
temper, constant anger, recurrent physical fights).  
9.  Transient, stress-related paranoid ideation or severe dissociative symptoms. 

concluded that the individual’s Borderline Personality Disorder has affected her judgment or
reliability in the past, “and she has a history of numerous suicide attempts, illegal drug use, and
abusive marriages or long-term relationships.”  DOE Exh. 4 at 9.  He further concluded that while
the individual sought medication treatment in 1999 and remains on an antidepressant, “her use of
two narcotic pain medications and a benzodiazepine are of concern in a person with a history of
substance and a worsening of suicidality when placed on benzodiazepine.”  Id.  

The DOE consultant-psychiatrist listened to the testimony of the other witnesses before testifying
himself.  During the hearing, the DOE consultant-psychiatrist testified that the individual’s previous
suicide attempts made up a significant part of his diagnoses.  Id. at 116.  When questioned about
whether the individual can  “overcome” Borderline Personality Disorder in light of the fact that her
suicide attempts occurred when she was much younger and the fact she appears stable now, the DOE
consultant-psychiatrist stated the following: “it [the disorder] doesn’t completely disappear like
some of the [other] diagnoses.  But on the other hand, it doesn’t mean that you’re never going to get
over the personality disorder symptoms that were maybe severe at one point.  In a sense, you can
outgrow it, and often people do with age and treatment.”  Id. at 119.  The DOE consultant-
psychiatrist further testified that at the time of his evaluation of the individual, he was asked to
predict the future and at the time he believed the individual had an illness that might likely cause a
defect in judgment or reliability.  He explained the following:

The best guide, first of all, for the future, is the past.  Also if you have a knowledge
of the diagnosis, you can get some kind of idea of what the future might look like for
that diagnosis.  At the time I saw her [the individual] . . . I thought her condition was
improving.  It sounded like any real bad symptoms were 20 years old.  The bad ones
meaning, I’m talking about her suicide attempts.  That’s [sic] the ones that are of the
most concern to her safety and instability of things that might come up.  The nature
of borderline personality disorder too is that when the person is not under stress they
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may be symptom free.  They may look like they run the place.  And when stress
happens they deteriorate abnormally far, is one hallmark of the diagnosis.  There is
instability that is present.  So just because the person looks good when you’re seeing
them isn’t as reassuring as it appears, because what you have to look at is, well what
might happen if a severe stress hit them?  With this disorder, if they get hit with a
severe stress they can kill themselves, for instance, or have very significant
symptoms.  In making my impression that it might cause a significant defect in her
judgment and reliability . . . there is the presence of a number of problems, any one
of which might cloud the future, but when you have all of them together it clouds the
future prognosis more.      

Id. at 122-123.

When asked whether the individual’s problems have been resolved and whether the  prognosis
would change, the DOE consultant-psychiatrist testified that it is a good indicator that the individual
now has support systems in place such as a good marriage and friends she can call for help.  Id. at
123.  He further testified that there are a number of risk factors that now appear to be mitigated, such
as the suicide attempts and the individual’s history of drug abuse and overdoses.  Id. at 125.
Although he remained concerned about the individual’s use of Valium for restless leg syndrome, the
DOE consultant-psychiatrist believed the individual’s Primary Care Provider  “gave a good clinical
explanation of why she took the initiative to employ these narcotic pain recommendations . . .” Id.
at 126.  The DOE consultant-psychiatrist testified that when he initially evaluated the individual,
she was in a “gray area.”  Id. at 126.   He stated that “the past problems were severe, but they were
so long ago that she was kind of coming out of the woods.  The things that have happened over the
past six months, have, in general, been positive for her . . . The nerve blocks have treated her pain.
She’s doing okay off of an antidepressant. . . .”   Id.   But the negative side of the gray area . . . her
factors that she presented today that are new to me . . . so I would lean on the positive side of the
gray area.”  Id.  at 130.  

The DOE consultant-psychiatrist further testified that although he believes the individual’s diagnosis
is a chronic one, “I would say that it is to the point now that it is not causing clinically significant
impairment.”  Id. at 136.  When questioned further, he stated that he believes that the individual’s
prognosis is good now and would now be considered an acceptable risk of relapse.  The DOE
consultant-psychiatrist further stated the following:  

I guess I’m saying I would change  [my previous conclusion] now in that . . . given
the input that I got today, I would say it’s [the individual’s condition] is not likely
to cause a defect in her judgment and reliability in the future. . . . And that’s part of
the reason, I think I’ve, in a sense, flipped is, before, she was just barely on one side
of the summit, and she’s gone just a little bit to get over on the other side of the
summit of risk assessment.  She had those problems that I noted, but they were so far
long ago that many clinicians would have argued, I bet, that she didn’t meet criteria
for borderline personality disorder anymore, and I shouldn’t even list it.  I did
because 
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I thought there was all those negative factors that I mentioned.  But I think those
have been mitigated by the things I’ve heard today.   

Id. at 140-141.       

B.  Analysis of Hearing Testimony and Other Evidence in the Record

On the basis of the report of the DOE consultant-psychiatrist, I find that DOE Security properly
invoked Criterion H in suspending the individual’s access authorization.   It was reasonable for the
DOE to conclude  that a diagnosis of Borderline Personality Disorder by a trained professional
meant that the individual’s judgment and reliability could be impaired, which would hinder the
individual in safeguarding classified matter or special nuclear material.  A finding of derogatory
information does not, however, end the evaluation of the evidence concerning the individual’s
eligibility for access authorization.  See Personnel Security Hearing, Case No. VSO-0154, 26 DOE
¶ 82,794 (1997), aff’d, Personnel Security Review, Case No. VSA-0154, 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998).  As stated earlier, the regulations state that “[t]he decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the
relevant information, favorable or unfavorable, as to whether the granting of access authorization
would not endanger the common defense and security and would be clearly consistent with the
national interest.”  10 C.F.R. § 710(a). 

I have carefully considered the above-mentioned testimony in the record.  Based upon the weight
of the evidence and testimony presented in this case, I have concluded that the individual has
adequately mitigated the concerns of DOE Security under Criterion H.  First, I found the testimony
regarding the individual’s present medical condition to be persuasive.  The individual has
discontinued all medications except for the diazepam (Valium) she takes for her restless leg
syndrome and her cholesterol and asthma medications.  The individual’s Primary Care Provider
provided a solid and reasonable explanation for prescribing the Valium for the individual.  The
record and the testimony strongly supports the fact that the individual has not misused her prescribed
narcotic based medication.  In addition, the individual appears to be very stable.  She has strong
support mechanisms in place including her husband, friends and NA sponsor, and has not suffered
any severe symptoms for over twenty years.  The testimony in the record clearly confirms that the
individual has made a positive change in her life over the last couple of decades.  Secondly, I found
the testimony of the individual’s Primary Care Provider to be very persuasive.  Although she is not
a psychiatrist and thus could not offer an expert opinion on the individual’s mental condition, she
provided credible testimony on the individual’s current physical and mental status based on her
frequent meetings with her.  Lastly and most significantly, I am  persuaded by the DOE consultant-
psychiatrist’s testimony that the individual’s prognosis is good.  He conceded that the individual’s
most severe symptoms occurred over 20 years ago and that she has not had any serious issues since
then. After listening to the testimony during the hearing, the DOE consultant-psychiatrist concluded
that the individual’s condition is not likely to cause a significant defect in her judgement and
reliability.  After weighing all of the evidence and the favorable testimony in this case, I am
convinced that the individual has adequately mitigated the security concerns.  Moreover, I believe
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that the individual is a stable person who can be trusted to act in a manner consistent with the best
interests of national security.     

IV.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(h) in
suspending the individual’s access authorization.  For the reasons I have described above, I find that
the individual has adequately mitigated the associated security concerns.  I therefore find that
restoring the individual’s access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.  Accordingly, I find that the individual’s
access authorization should be restored.  The Manager of the DOE Operation Office or the Office
of Security may seek review of this Decision by an Appeal Panel under the regulations set forth at
10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: January 26, 2007         
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This Decision concerns the eligibility of XXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance).  A Department of Energy (DOE) Operations 
Office suspended the individual’s access authorization under the provisions of 10 C.F.R. 
Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  This decision considers whether, on the basis of the 
evidence and testimony presented in this proceeding, the individual’s access authorization should 
be restored.  As set forth in this decision, I have determined that the individual’s access 
authorization should be restored. 
 

I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 
 

The individual held a security clearance from 2000 until it was suspended in 2005.  On August 
19, 2005, the individual provided a letter to his employer in which he admitted that he had 
recently used illegal drugs.  Following an interview with the individual, the local DOE security 
office (DOE Security) issued a Notification Letter to the individual on November 23, 2005.  In 
that letter, DOE Security stated that it was unable to reinstate the individual’s security clearance 
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pending the resolution of certain derogatory information that falls within the purview of two 
potential disqualifying criteria, Criteria K and L.1   
 
After receiving the Notification Letter, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  On January 5, 2006, the Director of the 
Office of Hearings and Appeals appointed me the hearing officer in this case.  At the hearing, the 
individual testified on his own behalf, and called as witnesses a clinical psychiatrist, two clinical 
psychologists, a forensic toxicologist, his wife, and five friends and co-workers.  The transcript 
of the hearing will be hereinafter cited as “Tr.”  DOE Security submitted seven exhibits into the 
record and the individual submitted eight; these exhibits will be cited in this decision by their 
exhibit number.   
 

II.  Standard of Review 
 

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency 
and the individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  
Part 710 generally provides that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.  Any doubt 
as to the individual’s access authorization eligibility shall be resolved in favor of national 
security.”  10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this 
decision:  the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct; the individual’s age and maturity at the time of the conduct; the voluntariness of the  
individual’s participation; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant factors.  
See 10 C.F.R. §§ 710.7(c), 710.27(a).  The discussion below reflects my application of these 
factors to the testimony and evidence presented by both sides in this case.  
 

III.  Findings of Fact 
 

By all accounts, the individual never used any illegal drugs until the summer of 2005, and has 
not used any since that time.  On June 28, 2000, before being granted access authorization, and 
again on March 11, 2005, the individual signed Security Acknowledgment forms, which stated in 
part, “I understand that . . . my involvement with any illegal drug could result in the loss of my 
access authorization.”  During the summer of 2005, he was a pitcher for his amateur baseball 
team.  At post-game parties on July 3, July 10, and August 14, he inhaled cocaine, and at the  

                                                 
1   Criterion K relates to information that a person “possessed, used, or experimented with a drug or other substance 
listed in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act 
of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or 
administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by 
Federal law.” Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or 
is subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security. . . .”  10 C.F.R. 
§ 710.8(l). 
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July 3 party he also smoked marijuana.  Shortly after the third party, he told his wife and his 
supervisor what he had done, that he realized his error, and that he intended to accept the 
consequences and correct his ways.  On August 19, he reported his conduct to his employer, by 
which time he had already enrolled himself in a drug abuse treatment program.  By 
November 2005 he had completed a 24-session outpatient program.  He then began attending 
Narcotics Anonymous and Alcoholics Anonymous meetings, participating in some 35 between 
November 2005 and the date of the hearing, and is working the Twelve-Step program with a 
sponsor.  
 

IV.  Analysis 
 

I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I 
have determined that the individual’s access authorization should be restored.  I find that such a 
restoration would not endanger the common defense and security and would be clearly consistent 
with the national interest.  10 C.F.R. § 710.27(a).  The specific findings I make in support of this 
decision are discussed below. 
 
A.  Criterion K 
 
1.  The Allegations and Associated Security Concerns 
 
To support its concerns under Criterion K, DOE Security alleges in its Notification Letter that 
the individual illegally used marijuana on July 3, 2005, and cocaine on July 3, July 7,2 and 
August 14, 2005, while holding a DOE access authorization.  The individual first delivered a 
letter to his employer on August 19, 2005, in which he stated, “I recently tried some illegal drugs 
and found myself liking them.” He then provided the dates and the circumstances for each use 
during a personnel security interview conducted on September 8, 2005.  DOE Exhibit (Exh.) 3.    
 
The security concerns surrounding the use of illegal drugs are twofold.  First, when an individual 
is under the influence of illegal drugs, his judgment may be impaired, which in turn might cause 
him not to properly safeguard classified materials.  Second, using illegal drugs is a violation of 
law and may indicate a willingness to disregard other laws and rules, including those pertaining 
to the safeguarding of classified materials.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 
National Security Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at 
Guideline H(24).  In this case, I find that the individual’s history of illegal drug use, though brief, 
nevertheless raises questions about his reliability, trustworthiness and willingness to comply with 
laws, rules and regulations.  For this reason, I find that DOE Security properly invoked 
Criterion K as a basis for suspending the individual’s access authorization. 
 

                                                 
2   The actual date of the second episode must have been July 10, as the individual informed the personnel security 
interviewer that he played his games on Sundays.  DOE Exhibit (Exh.) 3 at 31-32 (Personnel Security Interview, 
September 8, 2005). 
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2.  Mitigating Evidence Regarding Criterion K Allegations 
 
Evidence mitigating the individual’s use of marijuana and cocaine fall into three categories:  the 
duration and amount of the use, the circumstances of the use, and the steps the individual 
pursued once he acknowledged his poor judgment and decided never to use illegal drugs again. 
 
The evidence in the record is that the individual used marijuana once, on July 3, 2005, and 
cocaine three times, on July 3, July 10, and August 14, 2005.  There is no evidence that the 
individual had ever used any illegal drugs before or after those dates.  He reported to DOE 
Security that he took two puffs on a marijuana cigarette on July 3, 2005.  DOE Exh. 3 at 30.  At 
the hearing, the forensic toxicologist testified that the individual’s involvement with marijuana 
carried no meaningful addictive potential.  Transcript of Hearing (Tr.) at 106.  The individual 
testified at the hearing that each of the three times he used cocaine, he inhaled a line of powder 
approximately one inch long by 1/16th of an inch wide.  Tr. at 167.  The forensic toxicologist was 
unable to state whether this quantity of cocaine could cause addiction, but did state that for one 
or two uses to be addictive, there would have to be very high doses as well as high purity.  Tr. at 
103.   
 
Each episode of illegal drug use occurred under the same circumstances.  Each baseball game 
was customarily followed by a party for both teams.  He seems to have succumbed to peer 
pressure to try marijuana, took two puffs, “didn’t like the feeling at all,” and never tried it again.  
Tr. at 31.  On each of the dates he used cocaine, the individual had pitched for his team and his 
pitching arm was sore.  Others at the party assured him that the cocaine would relieve the 
soreness.  Tr. at 158.  He found that the cocaine had an analgesic effect. Tr. at 161.  The forensic 
toxicologist and the psychiatrist verified that cocaine, in low doses, is a very good local 
anesthetic and is used for that purpose.  Tr. at 38, 58-59 (nasal obstructions), 104 (eye and ear 
surgery).  There is evidence that the individual was offered cocaine on another occasion after a 
baseball game that occurred on August 13, 2005.  That time, the individual refused the offer; he 
had not pitched and was not in pain.  Tr. at 225; DOE Exh. 3 at 87-89.  He stopped playing 
amateur baseball at the end of the 2005 season and no longer associates with any of the 
individuals who offered him cocaine or used it with him.  DOE Exh. 3 at 88. 
 
After his third use of cocaine on August 14, 2005, the individual determined that he must stop 
using illegal drugs.  He did not fear detection.  He knew the witnesses to his drug use only 
through the baseball team, DOE Exh. 3 at 88, and no one in his family or at his job was aware of 
his use of illegal drugs.  What motivated him to come forward was his conscience.  He testified 
that he tries not to lie, and acts as a role model for many children, especially his teenaged 
daughter.  He stated, “How can I tell somebody not do [drugs], if I’m doing [them]?”  Tr. at 172.   
He then set about creating a “safety net” for himself.  Even though he felt he was not addicted to 
either drug, he “wanted to utilize any tool that I could . . . to ensure that I don’t do this or make a 
mistake like this again.”  Tr. at 175.  He told his wife, his children, and his supervisor about his 
illegal drug use.  On August 18, 2005, he enrolled in an intensive outpatient drug counseling 
program, which consisted of group and individual counseling sessions.  Tr. at 172-74.  On 
August 19, 2005, he reported his illegal drug use to his employer’s security office.  The 
counseling sessions, which he completed in November 2005, concerned addiction, chemical 
effects of drugs, effects of drug users on families, and relapse preventions skills.  Tr. at 174-75; 



 - 5 -

Ind. Exh. 2.  The individual was also referred to his employer’s on-site psychologist for a review 
of his fitness for duty.  Tr. at 177.  Both his counselor and the on-site psychologist encouraged 
him to attend Narcotics Anonymous (NA), which he started attending while he was still 
participating in counseling sessions.  Tr. at 178.  Because his sponsor attends Alcoholics 
Anonymous (AA), and because both programs address recovery through the Twelve-Step 
process, he has been attending both NA and AA.   Tr. at 179.   
 
A clinical psychiatrist with a specialty in substance abuse evaluated the individual and presented 
his opinion at the hearing.  His overall impression was that the individual’s illegal drug use was a 
matter of mistake rather than a reflection of a personality trait.  Tr. at 60.  That is, the psychiatrist 
viewed the three episodes of drug use as a single exercise in poor judgment rather than a 
personality trait.  Tr. at 28.  Supported by a psychologist’s test results, as well as those of a 
surprise drug screening (Tr. at 26), he felt confident that the individual was not deceptive by 
nature, and generally exhibits good judgment.  He particularly felt that the fact that the individual 
stepped forward voluntarily to report his drug use, when it was evident that he could have 
escaped detection, demonstrated that the individual was not deceptive by nature, and his actions 
make him less likely than a randomly selected security clearance holder to be a risk to the 
national security in the future.  Tr. at 31, 66-68.  In light of the individual’s serious approach to 
the problem, the psychiatrist expressed his opinion, with a “more than reasonable degree of 
medical certainty, that [the individual] does not pose a risk for future use that would compromise 
his security clearance.”  Tr. at 118-19. 
 
The clinical psycho logist who performed the testing for the clinical psychiatrist testified as well.  
Of the tests that were specifically designed to detect propensity for substance abuse, the 
individual’s scores showed no such propensity.  Tr. at  81 (Personality Assessment Inventory), 
83 (SASSI).  His conclusion was that the illegal drug use was an instance of poor judgment, but 
the testing revealed that the individual was not at risk of using poor judgment in general.  Tr. at 
93.  The psychologist attributed the poor judgment to a reaction to a party context, but his self-
reporting of his behavior significantly reduces the risk that the behavior will recur.  Tr. at 92, 95. 
 
The third expert to testify was the on-site clinical psychologist.  He found the individual to be 
“more disclosive than most people” and trusted the individual’s report of his drug usage.  Tr. at 
186-87.  He testified that all drug and alcohol screens to which the individual has been subjected 
have been negative.  Tr. at 184-85, 204.  The record contains the results of 29 such tests.  Ind. 
Exhs. 5, 8.  His testing revealed no unusual personality traits, nor any sign of substance 
dependence.   Tr. at 189, 193.  He reasoned that the individual’s risk of relapse is low, because 
he continues to participate in NA, because “he self-disclosed when he didn’t have to,” and 
because he spoke openly and straightforwardly to the psychologist about the negative impact the 
drug use had on his self- image, his family and his job.  Tr. at 200-01. 
 
3.  Hearing Officer’s Evaluation of Criterion K Evidence 
 
The obvious security concern that illegal drug use raises is that an individual’s judgment is 
impaired while under the influence of drugs.  All the evidence in the record supports a finding 
that the individual used illegal drugs on three occasions within a six-week period.  There is 
simply no evidence that he ever used illegal drugs before or after that period.  The evidence 
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reveals that he tried marijuana on the first of those occasions, probably succumbing to the social 
pressure of a party he was attending, did not like it, and never touched it again.  Of greater 
concern is his three-time cocaine use.  The individual contends that he was attracted to cocaine 
for its analgesic, rather than its recreational, qualities.  The first time, he was convinced by others 
that the drug would relieve the soreness in his pitching arm.  He used it twice more because they 
were correct:  the cocaine did provide relief.  According to the toxicologist, the quantities of 
marijuana and cocaine that he used were not likely to have impaired his judgment.  Moreover, it 
appears he was not attracted to cocaine’s recreational value; offered it after a game in which he 
did not pitch, he refused it.  After the third use, the individual acknowledged the poor judgment 
he had employed in deciding to use the illegal drugs and then, for personal and family reasons as 
well as recognition of the security concerns his use raised, set about correcting his error in the 
most straightforward way possible.  Although the circumstances surrounding the individual’s 
drug use do not eliminate DOE Security’s concerns, it is the path he followed after his drug use 
that convinces me that he has mitigated those concerns. 
 
The individual was seen by a psychiatrist, two psychologists and a substance abuse counselor.  
None of these professionals expressed an opinion that the individual suffers from substance 
abuse or substance dependence.  To the contrary, their testimony was that the individual has no 
propensity for substance abuse but rather succumbed to poor judgment in one circumscribed 
area, and that he was not likely to repeat the mistake or exercise poor judgment in other aspects 
of his life.  All of them praised his serious approach to acknowledging his error and ensuring that 
it does not repeat itself.  He has completed a substance abuse outpatient program that he entered 
at his own insistence.  He continues to attend AA and NA meetings and works with a mentor. 
 
In addition, the individual has made it abundantly clear in his testimony and his written 
statements that he is fully committed to never using illegal drugs again.  He has no contact with 
the individuals who introduced him to marijuana and cocaine.  He has stopped playing baseball 
and no longer attends post-game parties, which was the sole milieu in which he used the drugs.   
 
Given the circumstances under which he used the illegal drugs, there was virtually no likelihood 
that anyone in his family or within DOE Security would have ever discovered this.  Once he 
made up his mind that he was headed down a path that he chose not to follow, he might have 
merely covered up his footprints.  Instead, he stepped forward and acknowledged his mistake to 
his family and to DOE Security.  To me, this demonstrates that the individual was acting on a 
matter of conscience.  This conclusion is well supported by his statements about being a role 
model for his children and the children he coaches.3  After considering all the evidence in the 
record, I find it extremely unlikely that the individual will ever use illegal drugs again, and 
therefore is extremely unlikely to have his judgment impaired by them in the future.  
 
Use of illegal drugs raises an additional concern under Criterion K in that the activity is a 
violation of law and may indicate the individual’s proclivity to disregard other laws and rules, 
particularly those related to the handling of classified materials.  While any prior illegal drug use 

                                                 
3 I have also considered the relatively short passage of time—roughly seven months—between the individual’s last 
reported use of illegal drugs and his hearing.  Such a short period does not, by itself, predict that the individual will 
succeed in abstaining from illegal drugs in the future.  Nevertheless, the sum of all the actions he took following his 
drug use, as discussed above, convinces me that he will succeed. 
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rightly raises this concern, I see no evidence in the present case that the individual’s disregard for 
drug laws is indicative of a pattern in his life of disregard for other laws.  To the contrary, my 
impression of the individual, based on a common-sense assessment of all the evidence before 
me, is that he is a responsible, straightforward, law-abiding citizen, who has placed his 
involvement with illegal drugs behind him.   
 
It is my opinion that the individual has mitigated the national security concerns that his short-
lived use of illegal drugs raised under Criterion K. 
 
B.  Criterion L 
 
1.  The Allegations and Associated Security Concerns 
 
DOE Security alleges in its Notification Letter that the individual used marijuana once and 
cocaine three times during July and August 2005, while holding a security clearance, even 
though he understood that such behavior was contrary to DOE regulations.  DOE Security 
produced copies of two DOE Security Acknowledgments, which the individual had signed in 
2000 and 2005.  DOE Exhs. 5, 6.  Each contains language that informs the signer that 
involvement with illegal drugs could result in the loss of his access authorization.  During the 
2005 PSI, the individual admitted that he used marijuana and cocaine during July and 
August 2005, and acknowledged his awareness of the policies and regulations prohibiting 
involvement with illegal drugs.  DOE Exh. 3 at 22, 27-28, 32, 38. 
 
The security concerns under Criterion L surrounding the individual’s illegal drug use relate to his 
knowing violation of DOE rules and regulations.  Such behavior can raise questions about the 
individual’s reliability, trustworthiness and ability to protect classified information.  See 
Adjudicative Guidelines at Guideline E(15).  In this case, I find that the individual’s knowing 
violation of the terms of the Security Acknowledgments raises questions about his reliability, 
trustworthiness and willingness to comply with laws, rules and regulations.  For this reason, I 
find that DOE Security properly invoked Criterion L as a basis for suspending the individual’s 
access authorization. 4 
 
2.  Mitigating Evidence Regarding Criterion L Allegations 
 
As discussed fully in the above section relating to Criterion K, the period and circumstances of 
the individual’s illegal drug use are narrowly circumscribed.  The individual has candidly 
admitted that he used poor judgment when he used marijuana and cocaine on those three 
occasions.  While poor judgment governed those three episodes of drug use, there is a great deal 
of evidence that poor judgment does not prevail in the individual’s life in general.  First of all, he 
has no history of illegal drug use other than during the summer of 2005.  The testimony of 
several witnesses, including his wife and a number of lifelong friends, coworkers and 
supervisors, attests to the individual’s reputation for honesty and reliability as a husband, father, 
coach, employee, and member of the community.  Second, once the individual recognized his 

                                                 
4   The Notification Letter does not specifically address the fact that illegal drug use constitutes criminal activity, 
which as such raises an additional concern under Criterion L.  To the extent that criminal activity may reflect a 
willingness to disobey other laws and rules, I have addressed this concern in Section A.3 above. 
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error, he acted with the responsibility and candor we would hope all holders of access 
authorizations would:  he admitted his mistake to his family and employer, and began 
constructing a “safety net” to prevent such a mistake from ever happening again.  Moreover, as 
discussed above, the mental health professionals testified that the individual was not deceptive 
by nature, nor prone to substance abuse or to exercising poor judgment.   
 
The individual has impressed me as a very straightforward, honest person.  All derogatory 
information that has raised security concerns was provided to DOE Security by the individual 
himself.  He has not provided conflicting facts, and has been consistent in his recollection of 
details such as dates in the distant past.  My impression of the individual’s general truthfulness 
and reliability is supported by the testimony of both his treating psychiatrist, who expressed his 
opinion that the individual is by nature honest, forthright, responsible and not deceptive, Tr. at 
85, 92, 102, and the forensic psychologist, whose interpretation of psychometric test results led 
him to similar conclusions.  Tr. at 111. 
 
3.  Hearing Officer’s Evaluation of Criterion L Evidence 
 
Many Criterion L cases revolve around deliberate misrepresentation of facts to the LSO.  Such 
activity raises a serious security concern under Criterion L, because DOE Security cannot be 
confident that the individual is providing it with reliable information about his or her activities or 
will provide reliable information in the future.  See Adjudicative Guidelines at Guideline E(15) 
(“Of special interest is any failure to provide truthful and candid answers during the security 
clearance process or any other failure to cooperate with the security clearance process.”)  
Misrepresentation is not an issue, however, in the present case.  It is clear to me from the 
individual’s testimony, from his personnel security interviews, and from the testimony of the 
mental health professionals who appeared at the hearing that the individual has not attempted to 
minimize or in any other manner misrepresent his illegal drug use.   
 
The security concern in this case, nevertheless, is not insignificant.  The individual freely admits 
that he tried marijuana once and inhaled cocaine three times during the summer of 2005.  He also 
freely admits that he knew he was prohibited from using illegal drugs by law and by DOE rules 
and regulations.   From his testimony, I am convinced that, for a short period of time, he let poor 
judgment obscure his usual commitment to obeying laws and acting as a role model in favor of 
the immediate relief from pain that the cocaine offered. 
 
I am further convinced, however, that he will not repeat the behavior in the future, for a number 
of reasons.  At the hearing, he was very clear that he was not making any excuses for his 
conduct.  He accepted what he had done, admitted that it was wrong, and had tried to do 
everything within his power to correct the wrong.  Considering all that he has done—from 
voluntarily admitting his illegal drug use when it most likely would have passed undetected, to 
enrolling himself in a substance abuse treatment program, to working the Twelve Steps in NA, to 
renouncing any connection with those who introduced him to marijuana and cocaine—I believe 
that he has grown much more aware of how poor judgment can introduce itself into a situation, 
and he will not fall prey to it a second time.   
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Moreover, I believe that the individual’s exercise of poor judgment is isolated not only by 
circumstances but also by nature.  My assessment of the individual is that the poor judgment he 
employed during the summer of 2005 is not characteristic of his general nature, which is honest, 
trustworthy, and reliable. To the contrary, I see no evidence in the record that the individual has 
employed poor judgment or exhibited untrustworthy behavior in any other aspects of his life.  As 
stated above in the Criterion K section, the mental health professionals’ evaluations of the 
individual support this conclusion as well.  After considering all of the above factors, I find that 
it is highly unlikely that the individual will exercise in the future the poor judgment and 
unreliability he revealed by using illegal drugs while holding a security clearance.   It is my 
opinion that the individual has mitigated the national security concerns that DOE Security has 
raised under Criterion L. 
 

V.  Conclusion 
 

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(k) 
and (l) in determining that it could not reinstate the individual’s access authorization without 
resolving concerns raised by derogatory information it received regarding the individual.  For the 
reasons I have described above, I find that the individual has sufficiently mitigated the security 
concerns raised under Criteria K and L.  I therefore find that restoring the individual’s access 
authorization would not endanger the common defense and security and would be consistent 
with the national interest.  Accordingly, I have determined that the individual’s access 
authorization should be restored.   
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 21, 2007 
 
 



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

                                                        
July 6, 2006

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: December 22, 2005

Case Number: TSO-0335

This Decision concerns the eligibility of XXXXX XXXXXX XXXXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."1/  A Department of Energy
(DOE) Operations Office denied the individual's request for an access authorization
under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s request for an
access authorization should be granted.  As set forth in this Decision, I have determined
that the individual should not be granted a security clearance at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger the common
defense and security and is clearly consistent with the national interest."  10 C.F.R.
§ 710.7(a).
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The individual requested a DOE security clearance in connection with his employment
with a DOE contractor.  However, the local DOE security office (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access
authorization was being denied pending the resolution of certain derogatory
information that created substantial doubt regarding his eligibility.  This derogatory
information is described in a Notification Letter issued to the individual on
November 10, 2005, and falls within the purview of potentially disqualifying criteria set
forth in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j).  More
specifically, the Notification Letter alleges that the individual has: 1) “an illness or
mental condition which in the opinion of a psychiatrist causes, or may cause, a
significant defect in judgment and reliability [of the individual]”; and, 2) “[b]een, or is,
a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol
dependent or as suffering from alcohol abuse.”  10 C.F.R. §§ 710.8(h) and (j)  (Criterion
H and Criterion J, respectively). The bases for these findings are summarized below.

The Notification Letter states on August 1, 2005, the individual was evaluated by a
DOE consultant-psychiatrist (DOE Psychiatrist) who determined that the individual
was an abuser of alcohol habitually to excess.  The DOE Psychiatrist further diagnosed
the individual as suffering from Substance Abuse, Alcohol (Alcohol Abuse), based upon
diagnostic criteria set forth in the Diagnostic and Statistical Manual of the American
Psychiatric Association, IVth Edition TR (DSM-IV TR).  According to the DOE
Psychiatrist, this is a mental condition that causes or may cause a significant defect in
the individual’s judgment or reliability.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on December 22,
2005, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On January 5, 2006, I was appointed as Hearing Officer.
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R.
§ 710.24, I established a hearing date.  At the hearing, DOE Security called the DOE
Psychiatrist as its sole witness.  The individual testified on his own behalf, and also
called his supervisor, counselor, girlfriend and two close friends.  The transcript taken
at the hearing will be hereinafter cited as "Tr."  Documents that were submitted during
this proceeding by DOE Security and the individual constitute exhibits to the hearing
transcript and will be cited respectively as “DOE Exh.” and “Ind. Exh.”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual was hired by a DOE contractor in June 2002.  In August 2004, a security
clearance was requested for the individual by his employer due to an expected 
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change in the individual’s job responsibilities that required that he have access to
classified areas.  During the background investigation of the individual, however, DOE
Security received derogatory information concerning the individual’s use of alcohol.
The individual was therefore summoned for a Personnel Security Interview (PSI),
conducted on May 10, 2005.  The security concerns associated with the individual’s use
of alcohol were unresolved by the PSI.  Accordingly, the individual was referred to the
DOE Psychiatrist who reviewed the individual’s personnel security file, and then
performed a psychiatric interview and evaluation of the individual on August 1, 2005.
Following is a summary of the information provided by the individual during the PSI
and psychiatric interview regarding his use of alcohol.

The individual first experimented with alcohol at age 13 but did not drink in high
school.  However, the individual’s drinking habits changed dramatically during his
sophomore year of college.  The individual reported during the PSI that at that time, he
fell into a pattern of drinking to the point of intoxication nearly every weekend with his
friends.  According to the individual, he would typically consume four to five shots of
liquor, or a six-pack of beer.  This level of alcohol consumption continued during the
individual’s college years.  The individual reduced his drinking in 2000 when he began
graduate school, and reportedly drank very little during 2000-2001.  The individual
stated during the PSI, however, that since gaining employment with the DOE contractor
in 2002, he had become intoxicated on an average of 10 times per year.  The individual
also stated that he had come to work with a hangover on an average of three times per
year.  In addition, the individual reported that he had driven an automobile while
intoxicated on many occasions when in college and maybe two times a year since leaving
college, the last instance in December 2004.  The individual added further that while
he had no intention to drive while impaired by alcohol in the future, he could not rule
out it happening again.

The individual gave somewhat discrepant information during his psychiatric interview.
The individual informed the DOE Psychiatrist that he got intoxicated two to five times
a year from his sophomore year onward in college.  In addition, the individual told the
DOE Psychiatrist that between May 2004 and May 2005, he had become intoxicated six
times with the most recent occurrence in March 2005.  The individual admitted to
missing work due to having a hangover but denied going to work with a hangover.
Regarding drinking and driving, the individual reported to the DOE Psychiatrist that
he drove while intoxicated three to four times a year in college, and had driven while
impaired on three occasions during the one year period December 2003 to December
2004, with the final occurrence in December 2004.

In his report issued on September 11, 2005, the DOE Psychiatrist diagnosed the
individual with Substance Abuse, Alcohol, under DSM-IV TR criteria, and further
opined that the individual was a user of alcohol habitually to excess at the time of his
psychiatric interview.  The DOE Psychiatrist further states in his report that the
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individual’s Alcohol Abuse is an illness or mental condition which causes or may cause
a significant defect in the individual’s judgment or reliability, until such time as the
individual is able to demonstrate adequate evidence of rehabilitation or reformation.
In this regard, the DOE Psychiatrist recommended either of the following as evidence
of rehabilitation: 1) total abstinence from alcohol and non-prescribed controlled
substances for two years with 200 hours of attendance at Alcoholics Anonymous (AA),
with a sponsor, at least once a week over a two-year time frame, or 2) total abstinence
for three years with satisfactory completion of a professionally led, alcohol treatment
program, with aftercare for a minimum of six months.  As adequate evidence of
reformation, the DOE Psychiatrist recommended two or three years of abstinence if the
individual completes either of the two rehabilitation programs, or five years of
abstinence if he does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress;
the likelihood of continuance or recurrence; and other relevant 
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2/ I note that before seeking treatment with his Counselor, the individual received an alcohol
assessment by a therapist at another alcohol treatment facility.  In his report dated December 8,
2005, the therapist concludes: “Based on my observations during the intake interview, information
provided by [the individual] and the data from the assessment instruments provided, there is no
support for a diagnosis of a Substance Abuse Disorder at this time.”  Ind. Exh. 1 at 2.  At the
hearing, however, the individual conceded that the assessment performed by the therapist “was
kind of superficial.”  Tr. at 128.  The individual’s Counselor expressed a similar view, stating that
it was unclear whether the therapist had even conducted clinical interview of the individual.  Tr. at
53-54.  The DOE Psychiatrist testified that the therapist’s report did not detract from his diagnosis
in any way, 

and material factors.  After due deliberation, it is my opinion that the individual should
not be granted an access authorization since I am unable to conclude that granting
would not endanger the common defense and security and would be clearly consistent
with the national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in
support of this determination are discussed below.

A.  Derogatory Information

The DOE Psychiatrist diagnosed the individual with Alcohol Abuse based upon
diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 7 at 17.  The DSM-IV TR
generally provides that a diagnosis of Alcohol Abuse is supported when the individual
manifests one of four behaviors within a twelve-month period: 1) recurrent failure to
fulfill major role obligations at work, school or home, 2) recurrent use in situations in
which it is physically hazardous, 3) recurrent substance-related legal problems, and 4)
continued use despite social or interpersonal problems.  See id.  In the case of the
individual, the DOE Psychiatrist determined that the individual met the first  criterion
(Criterion A1) based upon the individual’s admission that he missed work due to a
hangover or reported to work in a hungover condition, and that the individual met the
second criterion (Criterion A2) based upon the individual’s admitted incidents of driving
while intoxicated.  Id.; Tr. at 168-69.  The DOE Psychiatrist conceded at the hearing
that the evidence in support of Criterion A1 was weak.  Tr. at 172.  However, the DOE
Psychiatrist emphasized that the Criterion A2 evidence was strong and satisfying one
criterion is sufficient to sustain the diagnosis.  Id.

I find that the DOE Psychiatrist’s diagnosis is supported by the record of this case.  At
the hearing, the individual acknowledged driving while intoxicated on several occasions
during the year preceding his psychiatric interview, most recently in December 2004.
Tr. at 141-42.  As discussed in the succeeding section of this decision, the individual has
begun seeing an alcohol counselor (Counselor).  The Counselor shares the opinion of the
DOE Psychiatrist and believes that the individual was properly diagnosed with Alcohol
Abuse.2/  Tr. at 53.  I therefore find that DOE Security 
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noting: “[T]hose tests, in my opinion, are meaningless, they’re paper and pencil tests, or computer tests
where you answer questions, and it’s very easy to get a false negative.”  Tr. at 193-94.

properly invoked Criteria H and J in denying the individual a security clearance.  In
other DOE security clearance proceedings, Hearing Officers have consistently found
that a diagnosis related to excessive alcohol use raises important security concerns. See,
e.g., Personnel Security Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807 (2005);
Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (1996) (affirmed by
OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995)
(affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, aff’d,
Personnel Security Review, 25 DOE ¶ 83,002  (affirmed by OSA, 1995).   In these cases,
it was recognized that the excessive use of alcohol might impair an individual’s
judgment and reliability, and his ability to control impulses.  These factors amplify the
risk that the individual will fail to safeguard classified matter or special nuclear
material. Id.  Accordingly, I will turn to whether the individual has presented sufficient
evidence of rehabilitation or reformation to mitigate the concerns of DOE Security.

B.  Mitigating Evidence

The individual’s session with the DOE Psychiatrist led the individual to more fully 
recognize the concerns of DOE Security with respect to his drinking, and he made the
decision to stop drinking at that time.  According to the individual, his last consumption
of alcohol was four days prior to the date of his psychiatric interview on August 1, 2005.
Tr. at 117.  Thus, the individual had eight months of sobriety at the time of the hearing.
Tr. at 158.  The individual’s sobriety date was corroborated by the testimony of his
girlfriend who sees the individual on a regular basis.  Tr. at 90.

After receiving the report of the DOE Psychiatrist, the individual met with his
Employee Assistance Program counselor and explored treatment options, before
ultimately deciding to begin treatment with his present Counselor in January 2006.  Tr.
at 47, 128-30.  Under the Counselor’s treatment program, the individual meets in group
therapy sessions three times a week, primarily focused on alcohol education and
awareness.  Tr. at 50-51.  The Counselor has also met separately with the individual on
four to five occasions.  Tr. at 51.  The individual is subject to periodic urine tests for
alcohol and drug screening.  Tr. at 59-60.  The individual testified that he has benefitted
greatly from the Counselor’s program, particularly with regard to alcohol awareness.
Tr. at 129-31.  According to the Counselor, the initial group therapy phase of his
treatment program continues for six months and, after successful completion of that
phase, the individual will enter into an aftercare phase in which he will come to weekly
group therapy sessions.  Tr. at 58, 67.
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3/ The individual engages in various athletic competitions that are very demanding physically, including
long distance running, cycling and “iron man” competitions, that require substantial discipline in
training.  See Tr. at 15, 72-72.  

4/ While there was a discrepancy between some of the information provided by the individual during
the PSI and his psychiatric interview, the DOE Psychiatrist testified that “I didn’t find the difference
meaningful or unusual, the usual differences” and that “I thought [the individual] was very honest.”
Tr. at 177, 180.

The individual’s supervisor and friends described the individual as highly disciplined,3/

honest, reliable and trustworthy.  Tr. at 10, 43, 78.  I too found the individual to be
forthright and direct in stating his intention to maintain his sobriety, complete his
alcohol treatment program and do whatever is necessary to alleviate the concerns of
DOE Security.   Tr. at 139, 145.  With regard to the individual’s honesty, I note that the
individual has had no alcohol-related incidents, such as arrests for driving while
intoxicated, domestic altercations or issues at work.  Tr. at 131-32.  Instead, it was the
individual’s candor during the PSI and psychiatric interview that gave rise to the
security concerns regarding his use of alcohol.4/

Upon hearing the testimony of the individual, the DOE Psychiatrist commended the
individual for his progress in seeking treatment. Tr. at 176. However, the DOE
Psychiatrist expressed his opinion that the individual had not yet achieved adequate
rehabilitation or reformation, and adhered to the requirements outlined in his report:
1) total abstinence from alcohol and non-prescribed controlled substances for two years
with 200 hours of attendance at Alcoholics Anonymous (AA), with a sponsor, at least
once a week over a two-year time frame, or 2) total abstinence for three years with
satisfactory completion of a professionally led, alcohol treatment program, with aftercare
for a minimum of six months, or 3) as adequate evidence of reformation, two or three
years of abstinence if the individual completes either of the two rehabilitation programs,
or five years of abstinence if he does not. Tr. at 170-71, 174-76; see DOE Exh. 7 at 18-19.

While the DOE Psychiatrist’s requirements appear to be somewhat stringent in the case
of the individual, the individual’s Counselor also did not believe that the individual had
yet achieved adequate rehabilitation or reformation at the time of the hearing.  During
his testimony, the Counselor stated his opinion that in order to achieve adequate
rehabilitation or reformation, the individual must complete his treatment program,
including aftercare, and maintain his sobriety for a full year.  Tr. at 58, 66-67.  At the
time of the hearing, the individual had achieved only eight months of sobriety and had
competed three months of the six-month initial phase of the Counselor’s program.
Therefore, under the circumstances of this case, I find that the individual has not yet
overcome the security concerns associated with his past use of 
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alcohol and diagnosis of Alcohol Abuse.  See Personnel Security Hearing, Case No. VSO-
0359, 28 DOE ¶ 82,768 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016
(2001); Personnel Security Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf.
Personnel Security Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h) and (j) in suspending the individual's access authorization.  For the reasons
I have described above, I find that the individual has failed to mitigate the security
concerns associated with his past use of alcohol and diagnosis of Alcohol Abuse.  I am
therefore unable to find that granting the individual an access authorization would not
endanger the common defense and security and would be consistent with the national
interest.  Accordingly, I find that the individual should not be granted an access
authorization at this time.  The individual may seek review of this Decision by an
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: July 6, 2006
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DECISION AND ORDER 
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    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  December 22, 2005 
 
Case Number:   TSO-0337 
 
This Decision concerns the eligibility of  XXXXXXXXXXXXX(hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 A local 
DOE Security Office (LSO) suspended the individual’s access authorization pursuant to the 
provisions of Part 710. In this Decision I will consider whether, on the basis of the testimony and 
other evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should not be 
restored. 
 
I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to maintain a 
DOE security clearance. In June 2004, the police arrested the individual and charged him with 
“Reckless Driving” and “Driving Under the Influence” (DUI).  After the individual reported his 
arrest to the DOE, the DOE conducted a Personnel Security Interview (PSI) with the individual 
in March 2005 to obtain information regarding the circumstances surrounding the arrest and the 
extent of the individual’s alcohol use. After the PSI, the DOE referred the individual to a board-
certified psychiatrist (DOE consultant-psychiatrist) for an agency-sponsored mental evaluation. 
The DOE consultant-psychiatrist examined the individual in June 2005, and memorialized his 
findings in a report on July 15, 2005 (Psychiatric Report or Exhibit 11). In the Psychiatric 
Report, the DOE consultant-psychiatrist opined that the individual suffers from alcohol abuse, a 
mental illness which, in the DOE consultant-psychiatrist’s opinion, has caused significant defects 
in the individual’s judgment and reliability in the past and is likely to do so in the future. In 
addition, the DOE consultant-psychiatrist opined that the individual (1) is  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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currently a user of alcohol habitually to excess and (2) has used alcohol habitually to excess 
during other periods of time, i.e., 1977 to 1978, 1982 to 1986, and in 2004.  At the time of the 
psychiatric evaluation, the DOE consultant-psychiatrist did not believe that the individual had 
shown adequate evidence of rehabilitation or reformation from his alcohol abuse or his habitual, 
excessive use of alcohol. 
 
In November 2005, the LSO initiated formal administrative review proceedings. The LSO first 
informed the individual that his access authorization had been suspended pending the resolution 
of certain derogatory information that created substantial doubt regarding his continued 
eligibility to hold a security clearance. In a Notification Letter that it sent to the individual, the 
LSO described this derogatory information and explained how that information fell within the 
purview of four potentially disqualifying criteria. The relevant criteria are set forth in the security 
regulations at 10 C.F.R. § 710.8, subsections f, h, j and l (Criteria F, J, H and L respectively).2  
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations and requested an administrative review hearing. On January 5, 2006, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case.  I 
subsequently convened a hearing in the case in accordance with the Part 710 regulations. 
 
At the hearing, four witnesses testified. The LSO called one witness and the individual presented 
his own testimony and that of two witnesses.  In addition to the testimonial evidence, the LSO 
submitted 38 exhibits into the record; the individual tendered 13 exhibits.  
 
 
 
 
 

                                                 
2  Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National Security Positions, a 
personnel qualifications statement, a personnel security interview, written or oral statements made in response to 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to § 710.20 through § 710.30.” 10 C.F.R. § 710.8(f). Criterion H concerns 
information that a person has “[a]n illness or mental condition of a nature which, in the opinion of a psychiatrist or 
licensed clinical psychologist, causes or may cause a significant defect in judgment or reliability.” 10 C.F.R. § 
710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse.”  10 C.F.R. § 710.8 (j). Criterion L relates, in relevant part, to information that a person has “engaged 
in any unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or undue duress which may cause the individual to act contrary to the best interests of national security 
. . .” 10 C.F.R. § 710.8 (l).    
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II. Regulatory Standard 
 

A.  Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 

 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the 
regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites four potentially disqualifying criteria as bases for suspending 
the individual’s security clearance, i.e., Criteria F, H, J and L.  
 
With respect to Criterion F, the LSO questions the individual’s candor because it recently 
learned that the individual did not provide full, frank and truthful information during a Personnel 
Security Interview (PSI) in 1991 about the extent of his past illegal drug use. The LSO relied on 
the information provided by the individual during the 1991 PSI to resolve the individual’s past 
use of illegal drugs, to offer him a DOE Drug Certification, and to grant him a DOE security 
clearance. From a security standpoint, false statements made by an individual in the course of an 
official inquiry regarding a determination of  
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eligibility for DOE access authorization raise serious issues of honesty, reliability, and 
trustworthiness. The DOE security program is based on trust, and when a security clearance 
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted 
again in the future.  See e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE 
¶ 82,752 at 85,515 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case No. 
VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by 
OSA, 2000).  In addition, a person’s deliberate falsification raises a security concern that he or 
she might be susceptible to coercion, pressure, exploitation, or duress arising from the fear that 
others might learn of the information being concealed. See Personnel Security Hearing (Case 
No. VSO-0289), 27 DOE ¶ 82,823 (1999), aff’d, 27 DOE ¶ 83,025 (2000) (affirmed by OSA, 
2000).  
 
Regarding the Criterion H allegations at issue, they are based solely on the opinion of the DOE 
consultant-psychiatrist that the individual suffers from alcohol abuse, a mental illness which, 
according to the DOE consultant-psychiatrist causes, or may cause, a significant defect in the 
individual’s judgment or reliability.  From a security perspective, a mental illness or condition 
may cause a significant defect in a person’s psychological, social and occupational functioning 
and could raise questions about the person’s judgment, reliability and stability. See generally, 
Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline I, ¶ 27.  
 
As for Criterion J, the LSO relates the following information. First, a DOE consultant-
psychiatrist diagnosed the individual as suffering from alcohol abuse in 2005. Second, the DOE 
consultant-psychiatrist opined that the individual was a user of alcohol habitually to excess at the 
time he conducted the psychiatric examination and during other discrete periods of time in the 
1970s, 1980s and in 2004. Third, the individual’s alcohol consumption through the years has led 
to three alcohol-related arrests, the most recent in June 2004. The information set forth above 
clearly raises questions about the individual’s alcohol use.  Excessive alcohol consumption is a 
security concern because the behavior can lead to the exercise of questionable judgment, 
unreliability, and a failure to control impulses, and can increase the risk that classified 
information may be unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 710, 
Guideline G, ¶ 21. 
 
Lastly, the LSO questions the individual’s honesty, reliability, and trustworthiness under 
Criterion L based on the individual’s admitted violation of the terms of his probation relating to 
his June 2004 DUI.  Specifically, the court placed the individual on supervised probation for a 
one-year period. One of the conditions of his probation was that he abstain from alcohol during 
the probationary period. The individual readily admits to drinking weekly and violating the terms 
of his probation. The individual’s unwillingness or inability to comply with rules and regulations 
raises serious doubts about his judgment, trustworthiness, reliability, and ability to properly 
safeguard classified information. 
 
IV. Findings of Fact  
 
Most of the facts in this case are uncontested. Where there are discrepancies in the record, I will 
note them as appropriate. 
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The individual began consuming alcohol at age 13 or 14. Ex. 11 at 4.  The individual estimates 
that he was intoxicated about 20 times in total during the 7 and 8th grades and in high school. Id. 
at 13. At age 18, the individual was arrested twice for alcohol-related offenses. In April 1977, he 
was arrested and charged as a “Party to a DWI.” Ex. 36 at 20, Ex. 28. On the day in question, the 
individual’s friend was the driver of a vehicle and the individual was a passenger in the vehicle 
that the police found parked on the side of a road with its motor running. Ex. 36 at 20. A police 
officer arrested both the individual and his friend when he determined that they both were 
intoxicated.  
 
The individual’s second arrest occurred in December 1977 when he, a minor at the time himself, 
was charged with “Providing Alcohol to a Minor.”  Id. at 21-22, Ex. 33 at 39. The basis of the 
charge was that the individual had provided alcohol for a party that was attended by minors. Id. 
 
Between 1982 and 1987, the individual estimates that he got intoxicated twice a month while in 
college. Ex. 11 at 14. The individual eventually dropped out of college, foregoing a degree. Id. 
 
According to the individual, he frequented bars as often as four to five times a week between 
1990 and 1993. Ex. 33 at 51-52.  He typically consumed between two to four beers a night while 
at the bars during this time period. Id. 
 
In 1994, the individual got married. Id. at 52. He and his wife divorced in January 2001. Ex. 11 
at 6.  According to source material in the Office of Personnel Management (OPM) investigative 
file, the individual’s ex-wife reported that the individual drank alcohol on a daily basis while 
they were married. Ex. 38 at 35.  The ex-wife reported that her former husband consumed three 
to six beers during the weekdays and a six-pack of beer and one to two shots of whiskey on each 
weekend night. Id.  The ex-wife also reported that if the individual drank a 12-pack of beer, he 
would become sarcastic, mean and verbally abusive.  Id.  She estimated that the individual got 
drunk one to two times a month during their marriage. Id. 
 
After his divorce, the individual routinely consumed 48 ounces of beer three times a week. Ex. 
33 at 72. By his own account, the individual’s alcohol consumption increased beginning in 2003 
when he began dating.  Tr. at 107.  He related during the 2005 PSI that he consumed alcohol “at 
least every night” while he was dating a woman that will be referred to as his “girlfriend.” Ex 33 
at 78. At the hearing, the individual testified that alcohol caused a lot of issues between him and 
his girlfriend, such as arguing, fighting and meanness. Tr. at 108. The individual estimates that 
between 2003 and 2004, he often consumed as much as a liter of liquor every other week. Id. at 
110. According to the individual, his drinking increased again in October 2003 when his father 
died.  Id. at 111. He admitted to drinking a whole fifth of whiskey between 9:00 pm and 6:00 am 
on a few nights. Tr. at 36. Also, he admitted to drinking one drink per hour over a nine-hour 
period three or four times between June 2003 and June 2004. Id. at 38. During this same time 
period, the individual told the DOE consultant-psychiatrist that he had 20 hangovers and  
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was so “hung over” on two occasions that he could not awaken his children in time for them to 
go to school. Id. at 36. The individual stated that he terminated his relationship with his girlfriend 
in April 2004, after which he allegedly moderated his drinking habits. Id. at 80- 81. 
 
In June 2004, the individual was arrested and charged with DUI and reckless driving.  Ex. 20. A 
breath alcohol content test (BAC) administered to the individual shortly after his arrest yielded a 
result of .14.  Ex. 13. The individual pled no contest to the charges and received the following 
sentence: (1) 90 days in jail, 87 days suspended, (2) a $500 fine, (3) 48 hours of community 
service, (4) one year of supervised probation, (5) completion of DUI school, and (6) completion 
of six alcohol education sessions.  As a condition of the individual’s probation, the court ordered 
him to refrain from purchasing, possessing or consuming any alcohol during the one year 
probationary period (from October 2004 to October 2005), and from entering a bar or other 
liquor establishment whose primary purpose is to sell or serve alcohol. Ex. 15. The individual 
admitted that he remained sober for the first six months of his probation but then resumed 
drinking in contravention of the court order. Ex. 33 at 82; Tr. at 122.  During the 2005 PSI, the 
individual told the Personnel Security Specialist that he has consumed two to three alcoholic 
beverages every week since January 2005. Ex. 33 at 84.  
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing. In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3 After due deliberation, I have determined that the 
individual’s access authorization should not be restored at this time.  I cannot find that such 
restoration would not endanger the common defense and security and would be clearly consistent 
with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of 
this decision are discussed below. 
 

A.         Criterion F 
 
According to the LSO, the individual provided false information regarding the extent of his past 
illegal drug use during a PSI conducted in 1991. Specifically, the individual admitted during the 
1991 PSI to having used marijuana, hashish, psilocybin mushrooms, and cocaine. Ex. 36 at 35-
55. The individual denied using LSD and methamphetamines during the 1991 PSI.  Id. at 53. The 
LSO relied on the information provided by the individual in 1991 as the basis for offering the 
individual a Drug Certification and  

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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ultimately granting the individual his security clearance. During the psychiatric examination 
conducted by the DOE consultant-psychiatrist in June 2005, the individual admitted that he had 
used LSD once and methamphetamines twice prior to receiving his security clearance in 1991. 
Ex. 11 at 14. 
 
In his response to the Notification Letter, the individual admitted that he had lied about his past 
illegal drug usage during the 1991 PSI but contends that “his conduct during the last 15 years 
more than demonstrates his integrity and trustworthiness.” Response at 1. 
 
It is undisputed that the individual deliberately lied about the extent of his past illegal drug use 
during the 1991 PSI. This conduct is a very serious matter in my opinion. In addition, the 
individual concealed his lie from the LSO for a period of 15 years, during which he could have 
been susceptible to blackmail, coercion or duress. The individual did not offer any explanation 
for his motivation in lying in 1991 and his subsequent cover-up for more than a decade. 
 
Cases involving verified falsifications are difficult to resolve because there are neither experts to 
opine about what constitutes rehabilitation or reformation from lying nor security programs to 
achieve rehabilitation. Therefore, Hearing Officers must look at the statements of a person, the 
facts surrounding the falsification and the individual’s subsequent history in order to assess 
whether a person has rehabilitated himself from the falsehood and whether restoring the security 
clearance would pose a threat to national security. See Personnel Security Hearing, Case No. 
VSO-0440, 28 DOE ¶ 82,807 (2001) (affirmed by OSA, 2001). The key issue is whether the 
individual has brought forth sufficient evidence to demonstrate that he now can be trusted to be 
consistently honest and truthful with the DOE.  For the reasons discussed below, I find that the 
individual has not brought forth convincing evidence on this matter. 
 
As an initial matter, in previous administrative review cases, Hearing Officers have held that 
acknowledging wrongdoing and taking full responsibility for one’s actions are important and 
necessary steps in the process of reformation. Personnel Security Hearing  (Case No. TSO-
0024), http://www.oha.doe.gov/cases/security/tso0024.pdf. (2004); Personnel Security Hearing 
(Case No. VSO-0440), 28 DOE ¶ 82,807 (2001) (affirmed by OSA, 2001). Hearing Officers 
have also held that it is the subsequent pattern of responsible behavior that is the key to abating 
security concerns that arise from lying. See Personnel Security Hearing (Case No. VSO-0289), 
27 DOE ¶ 82,823 (1999), aff’d, Personnel Security Review, 27 DOE ¶ 83,025 (2000) (affirmed 
by OSA, 2000) and cases cited therein. In this case, the individual admitted in his Response to 
the Notification Letter that he had lied about the extent of his illegal drug use during the 1991 
PSI. After listening to the individual’s testimony and observing his demeanor at the hearing, 
however, I am not convinced that he fully understands the seriousness of his lying. The 
individual did not express any remorse at the hearing for his deliberate falsehood and provided 
no assurance that he will provide candid responses in the future to the DOE about matters 
potentially impacting upon his access authorization. He claims simply that his conduct between 
1991 and 2005 demonstrates his integrity and trustworthiness.  I do not agree with the 
individual’s viewpoint on this matter. Instead, I find that sufficient  
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time4 has not elapsed since the individual revealed his lie in June 2005 for me to find that he has 
demonstrated a pattern of being truthful to the DOE. In fact, the record suggests that the 
individual either lied to the LSO in his 2005 PSI or at the hearing. During the 2005 PSI, the 
individual told the personnel security specialist that “when I have my kids I don’t drink at all - -
.” Ex. 33 at 83.  At the hearing, the individual was asked whether he drinks alcohol when he has 
custody of his children. Tr. at 117.  The individual responded, “Only after they’ve gone to bed, I 
. . . every now and then have a little whiskey with some ice . . .” Id. at 118. The individual’s 
inconsistent statement about a matter that is relevant and material to determination regarding his 
eligibility for a security clearance, his alcohol consumption, undermines his assertion that he had 
comported himself in an upright manner since the 1991 PSI.  In view of all the foregoing 
considerations, I find that the individual has not mitigated the security concerns associated with 
Criterion F at issue in his proceeding. 
 

B.        Criteria H and J 
 

The DOE consultant-psychiatrist clearly articulated in his Psychiatric Report and testified 
convincingly at the hearing why the individual suffers from alcohol abuse and is a user of 
alcohol habitually to excess. Ex. 11, Tr. at 28-75. In addition, the individual’s own expert, a 
highly credentialed psychiatrist, testified that the individual suffered from alcohol abuse up until 
June 2004 and currently bears the diagnosis “Alcohol Abuse in Partial Remission.” Tr. at 75, 82. 
In view of the psychiatric consensus regarding the alcohol diagnosis in this case, the pivotal 
question at issue is whether the individual has presented convincing evidence that he is 
adequately reformed or rehabilitated from his alcohol abuse and his habitual, excessive alcohol 
use. 
 

1. The Individual’s Testimony and his Documentary Evidence 
 
The individual argues that there is no relationship between his consumption of alcohol and his 
work. Tr. at 115.  He claimed at the hearing that alcohol has not affected his work although he 
admitted that he had shown up to work “hung over” on several occasions. Id. at 118.  He 
submitted into evidence his good performance evaluations and an award that he received for 
excellent work on a particular project. See Exhibits I, J, K and L. 
 
He testified that he currently drinks four to five shots of whiskey each week (id. at 149) and 
intends to continue drinking two to three drinks each week. Id. at 164. He explained that he 
drinks because he is lonely and that the only social activity in his town is going to bars. Id. at 
161. 
 
At the hearing, the individual offered some interesting insights into his true feeling regarding his 
alcohol consumption and its effect on his security clearance. He testified that he does not “like 
big brother getting into my life and telling me what I need to do and  

                                                 
4  The time for assessing the individual’s reformation or rehabilitation from his lying begins from the date that he 
admitted his lie to the DOE consultant-psychiatrist, i.e., June 2005. See Personnel Security Hearing, Case No. TSO-
0100, http://www.oha.doe.gov/cases/security/tso0100.pdf..   
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what I don’t need to do.” Id. at 121. He added that “as long as I’m not hurting anyone or 
breaking the law, I think that I’m okay.” Id.  He explained that he remained sober for six months 
after his 2004 DUI and then resumed drinking because “I really don’t want people telling me that 
I can have a drink or not have a drink . . . I’m a free citizen of this United States and I’m not 
hurting anybody by sitting in my house and having a drink before I go to bed.” Id. at 122. He 
concluded by stating that “I’m a little pissed off – I am here under this kind of condition for a 
mistake that I had made. When I made this mistake, it was the State saying that I had a problem . 
. . Then DOE gets involved, and they are doing the same thing to me. I’m aggravated by it.” Id. 
 
The individual tendered several exhibits to demonstrate that he complied with that portion of his 
2004 DUI sentence which required him to attend six alcohol education sessions and complete 
DUI School.  Exhibits A, B, C, D, E, F, G, and H. 
 

2. The Individual’s Friend 
 
The individual’s friend testified that he and the individual met in 1997 when they were co-
workers. Tr. at 94.  Their children also play on the same ice hockey team and the two have 
occasion to socialize in this context. Id. at 95.  The friend has been around the individual in 
situations where alcohol is served and has never seen the individual intoxicated. Id. at 97-98.  
 

3. The DOE Consultant-Psychiatrist’s Testimony 
 
The DOE consultant-psychiatrist testified that the individual technically met the criteria set forth 
in the Diagnostic and Statistical Manual of Mental Health Disorders, 4th edition, text revised 
(DSM-IV-TR) for substance dependence, alcohol, but the evidence for alcohol dependence was 
not nearly as strong as it was for substance abuse, alcohol. Tr. at 43. For this reason, the DOE 
consultant-psychiatrist diagnosed the individual as suffering from alcohol abuse.  He also found 
that during 1977 to 1978, 1982 to 1986, and 2004, the individual was a user of alcohol habitually 
to excess. According to the DOE consultant-psychiatrist, the individual is minimizing his alcohol 
consumption, denying that he has an alcohol problem, rationalizing his drinking habits, and 
deceiving himself in order to continue consuming alcohol. Id. at 42. 
 
The DOE consultant-psychiatrist stated at the hearing that the individual was still consuming 
alcohol when he examined him in June 2005. Id. at 33.  The individual told the DOE consultant-
psychiatrist that he was not really trying to cut down or control his use of alcohol. Id. at 39. At 
the hearing, the DOE consultant-psychiatrist reiterated the recommendations that he had made in 
his Psychiatric Report about what he considered to constitute adequate evidence of rehabilitation 
in this case.  The evidence recommended is the following: 
 

(1) Documented evidence of attendance at AA with a sponsor and working on the 12 steps at 
least once a week for a minimum of 100 hours over at least a year’s time  
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and abstinence from alcohol and all non-prescribed controlled substances for a minimum 
of two years, or 

 
(2)  Satisfactory completion of a professionally run alcohol treatment program, either 

inpatient or outpatient, including aftercare, for a minimum of six months and abstinence 
from alcohol and all non-prescribed controlled substances for a minimum of three years. 

 
As adequate evidence of reformation, the DOE consultant-psychiatrist reviewed the two options 
that he posited in his Psychiatric Report: 
 

(1) Two or three years of abstinence from alcohol and all non-prescribed controlled 
substances if the individual goes through one of the two rehabilitation programs set forth 
above, or 

(2)  Five years of abstinence from alcohol and all non-prescribed controlled substances if the 
individual does not go through one of the two rehabilitation programs set forth above. 

 
Ex. 11 at 18.  The DOE consultant-psychiatrist reviewed the documentary evidence that the 
individual submitted at the hearing and opined that the court-ordered treatment that the 
individual received is not adequate proof of rehabilitation. Tr. at 48.  Specifically, he opined that 
the six two-hour alcohol education classes are “nowhere adequate in terms of treatment.” Id. at 
48-49. The DOE consultant-psychiatrist pointed out that the Michigan Alcohol Screening Test 
(MAST) (Ex. B), the Drug Abuse Screening Test (Ex. C), and the Substance Abuse Subtle 
Screening Inventory (SASSI) (Ex. D) are all unsophisticated paper-and-pencil tests that easily 
produce false negatives. Tr. at 40-41. He then highlighted the MAST which asked as one of its 
questions, “Do you feel like a normal drinker?”  Ex. B.  The individual responded, “Yes.” Id.  
The DOE consultant-psychiatrist then commented that most normal drinkers do not drink one-
fifth of whiskey in a night. Tr. at 41. The DOE consultant-psychiatrist then noted other examples 
of the individual’s responses on the tests that were inaccurate. Id. He concluded his testimony on 
this matter by stating that the results of these various tests are meaningless to him.5 Id.  
 
The DOE consultant-psychiatrist opined that the individual’s irresponsible actions are 
underscored by his decision to defy a court order and drink during the one-year probationary 
period following his 2004 DUI.  Id. at 50.  In the end, the DOE consultant-psychiatrist testified 
that it is “more likely than not that [the individual] will go back to drinking in a nonresponsible 
way without treatment.” Id. at 48. 
 

4. The Testimony of the Individual’s Psychiatrist 
 
The Individual’s Psychiatrist examined him on one occasion, February 7, 2005. The psychiatrist 
testified that he did not see the minimization that the DOE consultant-psychiatrist did during his 
February 2005 examination. Id. at 80. The psychiatrist opined  

                                                 
5  For example, the results of the SASSI indicate that the individual has a low probability of having a substance 
dependence disorder.  Ex. D.  The Drug and Alcohol Assessment evaluation results concluded that the individual’s 
2004 DUI was situational in nature. Ex. A. 
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that there is a certain element of defiance in the individual’s personality as exemplified by the 
individual’s decision to drink in defiance of a court order not to do so. Id. at 85.  The psychiatrist 
only gave the individual a fair prognosis, explaining that the best evidence of reformation or 
rehabilitation would be if he were to abstain from alcohol. Id. at 86. When asked if he had 
recommended any type of treatment or counseling for the individual, the psychiatrist responded 
that his role was forensic, not to treat or make treatment recommendations. Id. at 88.  The 
psychiatrist then stated that the individual drinks less when he has custody of his children, 
perhaps one whiskey on the rocks. Id. at 83.  On occasions when he does not have custody of his 
children, he will consume three to four whiskeys on the rocks. Id. The psychiatrist believes that 
external stressors may have caused the individual to consume alcohol to excess. Id. at 91. When 
asked how confident the psychiatrist is that the individual will not drink to excess if he 
encounters stress, the psychiatrist testified, “it would be something I would be concerned about.” 
Id.   
 

5. Hearing Officer Evaluation of Evidence  
 

In his response to the Notification Letter, the individual states that “he has no desire to admit or 
pretend that he currently has any problem with alcohol or that he abuses alcohol in any way.” 
Response at 1. He adds that “he is therefore unwilling to engage in any program that would 
falsely signify to the NNSA a belief on his part that there is any need for reformation or 
rehabilitation.” Id. The individual’s testimony at the hearing reaffirmed his position that he does 
not believe he has a problem with alcohol.  
 
The evidence in this case overwhelmingly supports a finding that the individual suffers from 
alcohol abuse and has habitually used alcohol to excess at different periods over the last 20 
years. Even the individual’s own psychiatrist diagnosed him as suffering from alcohol abuse in 
partial remission and only gave him a fair prognosis for recovery. The individual’s failure to 
acknowledge that he has a problem is a major impediment to any rehabilitation or reformation in 
this case. With regard to the limited court-ordered treatment that the individual received, the 
DOE consultant-psychiatrist convinced me that the treatment is not sufficient for rehabilitative 
purposes. Like the DOE consultant-psychiatrist, I found it troubling that the individual did not 
answer the questions on the SASSI and MAST truthfully. While the individual’s lack of candor 
on the tests might be attributable to denial, it also served to invalidate the results of those tests 
which cast the individual’s drinking habits in a somewhat favorable light. I am also troubled that 
the individual continues to consume alcohol and did so in violation of a court order. In the end, 
the DOE consultant-psychiatrist convinced me that it is more likely than not that the individual 
will return to drinking in an irresponsible way without treatment. 6 
 

                                                 
6  It appears from the individual’s performance evaluations and his award that the individual’s alcohol problem has 
not, to date, affected his ability to perform his job responsibilities. However, sobriety and reliability on the job do 
not overcome the security concerns at issue here. Personnel Security Hearing, (Case No. VSO-0079), 25 DOE ¶ 
82,803 (1996) (affirmed by OSA, 1996).  Excessive consumption of alcohol off the job raises security concerns 
because of the possibility that a clearance holder may say or do something under the influence of alcohol that 
compromises national security. See Personnel Security Hearing, (Case No. VSO-0106), 26 DOE ¶ 82,767, aff’d, 
Personnel Security Review, 26 DOE ¶ 83,009 (1997) (affirmed by OSA 1997). The fact that this apparently has not 
occurred in the past is no guarantee that it will not occur in the future. 
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Based on all the foregoing considerations, I have determined that the individual has failed to 
present any persuasive evidence to allay the security concerns under Criteria H and J.  For this 
reason, I find that the individual has not mitigated the security concerns associated with Criteria 
H and J in this case. 
 
C.          Criterion L 
 
The LSO questions the individual’s honesty, trustworthiness and reliability because the 
individual violated the terms of a court order issued in 2004 that he refrain from consuming 
alcohol for a one year period. The individual freely admits that he resumed drinking six months 
after the court order because, as he testified, “he does not like people telling him that he can 
drink or not drink.” Tr. at 122. The individual offered no statement at the hearing that he 
regretted his decision to violate the court order or any assurance that he would comply with court 
orders or rules in the future. I am gravely concerned about the belligerent attitude (Tr. at 121-22) 
that the individual exhibited at the hearing towards authority.  It is abundantly clear to me that he 
could not resist the temptation of alcohol even when required to do so by court order. The fact 
that the individual willingly violated the terms of a court order raises a concern, in my opinion, 
that he would knowingly disregard security regulations. In the end, the individual has presented 
no evidence to mitigate the Criterion L concerns at issue. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F, J, H and L.   After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has not brought forth sufficient evidence to mitigate the 
security concerns associated with any of the four criteria at issue here. I therefore cannot find 
that restoring the individual’s access authorization would not endanger the common defense and 
would be clearly consistent with the national interest.  Accordingly, I have determined that the 
individual’s access authorization should not be restored.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 22, 2006 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

*  The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXX’s.

May 1, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 22, 2005

Case Number: TSO-0338

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or
Special  Nuclear Material."  This Decision will consider whether,
based on the testimony and other evidence presented in this
proceeding, the individual is eligible for access authorization.
As discussed below, I find that access authorization should not
be granted in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of
a notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of
the DOE created substantial doubt pertaining to his eligibility
for an access authorization in connection with his work.  In
accordance with 10 C.F.R. § 710.21, the notification letter
included a statement of the derogatory information causing the
security concern.  

The Notification letter indicated the following security concerns
regarding the individual.  First, he failed to indicate in an
August 23, 2003 questionnaire for National Security Positions
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(QNSP) that he had used marijuana on three occasions from October
1998 to November 1998, while holding a security clearance.  This
is a security concern under Section 710.8(f) (Criterion F) which
in relevant part pertains to falsifications and omissions from
Security Questionnaires.  

Second, the letter states that the individual used marijuana once
during 1970 and three times from October 1998 through November
1998.  He also tested positive four times for marijuana while on
probation for a January 26, 1998 arrest.  According to the
letter, this represents a security concern under Section 710.8(k)
(Criterion K), which pertains to use of illegal substances.  

Third, the letter refers to concerns under Section 710.10(l)
(Criterion L), which pertains to reliability and trustworthiness.
In this regard, the letter cites criminal actions by the
individual.  The letter describes a series of arrests during the
period October 1998 through April 1999.  The charges included:
child abuse; fleeing and evading sheriff officers as they were
attempting to serve him with a warrant for contempt of court;
arrest for contempt of court; violation of a restraining order;
resisting arrest; refusal to leave premises; and third degree
assault and criminal mischief--domestic violence.  Further
concerns under Criterion L that are mentioned in the letter
include: violation of probation for domestic violence by
illegally using marijuana three times from October 1998 to
November 1998 and testing positive four times for marijuana while
on probation; indicating in a 1998 QNSP that he had not been
arrested or charged with or convicted of any offense, but then
admitting in a December 1998 Personnel Security Interview that he
was arrested on January 26, 1998 for third degree assault and
criminal mischief.   Further, the individual failed to report to
the DOE his October 1, 1998 arrest for violation of a restraining
order, resisting arrest and refusal to leave premises, and his
October 20, 1998 arrest for contempt of court/harassment.  The
individual did not fully admit the October 20 arrest in a
December 29, 1998 PSI.  He also failed to list four arrests in
the August 23, 2003 QNSP.  The arrests were on April 7, 1999 for
child abuse; April 6, 1999 for fleeing and evading sheriff
officers as they were attempting to serve him with a warrant for
contempt of court; October 20, 1998 for contempt of
court/harassment; and October 1, 1998 for violation of
restraining order resisting arrest and refusal to leave
premises.  According to the notification letter, these failures
of disclosure constitute Criterion L security concerns because
they indicate a lack of trustworthiness.  
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The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to
respond to the information contained in that letter.  The
individual requested a hearing, and that request was forwarded by
the DOE Office to the Office of Hearings and Appeals (OHA).  I
was appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual represented himself, and testified
on his own behalf.  He brought forward no witnesses to support
his position.  The DOE Counsel presented the testimony of a
Security Specialist.   

II.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In this
type of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the
granting of security clearances indicates "that security-
clearance determinations should err, if they must, on the side of
denials");  Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25
DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  
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III.  The Hearing 

At the beginning of the hearing, the individual stated that he
had planned to present testimony from his current wife, but that
she would be unable to attend due to a family emergency.  I
agreed to hold a second phase of the hearing by telephone to take
her testimony.  Further, the individual’s friend who was supposed
to testify by telephone during Phase I was unavailable.  I agreed
to take this witness’ testimony during that second phase of the
hearing.  Tr. at 92.

Hearing: Phase I

With respect to his criminal actions, the individual simply
reiterated his overall position that he was under stress at the
time of his divorce, and that this caused him to act in an
unusual way.  However, he contended that this period in his life,
which took place seven or eight years ago, is now well behind him
and should not present any further concerns.  Tr. at 90.  

He had several explanations with respect to his failure to fill
out the QNSP fully and accurately regarding his arrest record.
First, he stated that he thought that it was fully completed
because by listing one of the charges against him, the DOE could
locate all associated charges, since they were under the same
“cause number.”  Tr. at 20.  DOE Exh. 22, Question 23.  He then
admitted he was wrong, and that he should have given a more
complete answer.  He stated that he was embarrassed and scared to
do so.  Tr. at 26, 30.  Finally, he claimed he had made a
correction to the inaccurate QNSP several months after the first
false QNSP.   However, during the hearing we examined the second
QNSP, which was part of the DOE record, and we could not find any
correction made to the question regarding arrests.  DOE Exh. 21.
Tr. at 37-39.  

At this point, the DOE counsel contacted a DOE security
specialist by telephone.  He asked her to examine the
individual’s personnel security file to ascertain whether there
was any other version of this later QNSP that set forth a
correction to the question regarding the arrest record.  She
testified that there was no amended or corrected QNSP in his file
that showed a correction with respect to this matter.  Tr. at 49,
54-64.  The only change she could identify related to some
information regarding the name of individual’s current wife.  Tr.
at 64.

Since as stated above, the individual did not bring forward
supporting witnesses, the hearing was closed in anticipation of
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2/ This conversation took place in a discussion just prior to
opening the hearing and was not on the record.  

3/ At that point in the hearing, the individual left a message
for the friend to return our call, but he did not do so within

(continued...)

receiving additional testimony by telephone in the follow-up
hearing.  

Hearing: Phase II

The individual and his witnesses did not appear for this phase of
the hearing, which was scheduled for April 3, 2006.  Accordingly,
I closed the hearing.  Tr. II at 2.  The day after the hearing
was supposed to take place, the individual sent me an e-mail
message asking me to telephone him, which I did.  He told me that
he had had a “really bad day” on the day Phase II of the hearing
was supposed to take place, because of “court issues with his ex-
wife.”  This “bad day” had mistakenly caused him to believe that
Phase II of the hearing was to take place on April 4, rather than
the agreed-upon date of April 3.  He also asserted that he had
arranged for his  witnesses to appear.  

IV.  Analysis 

The concerns involved in this case are very serious.   They
involve falsification, untrustworthiness, use of illegal drugs,
and criminal activity.  The individual’s contention here is that
his criminal actions were limited to a discrete period in his
life when he was going through a difficult divorce.  This caused
him to act irrationally and uncharacteristically.  Since,
according to the individual, this period took place about five or
six years ago it should be viewed as well behind him now, and no
longer a factor in assessing his overall reliability.  He makes a
similar argument with respect to his use of marijuana.  He
believes his falsifications and omissions were merely
“misunderstandings” that were corrected.  

I find that none of the security concerns regarding this
individual have been resolved.  First, it is clear that his
unreliable behavior continues.  He did not produce witnesses at
the hearing as he said he would.  I was not convinced by his
excuses in this regard.  He stated that his wife could not appear
during Phase I of the hearing because of family matters, and she
could not take a phone call because she was seeking to replace
their automobile tires. 2 His friend did not answer the phone when
he was called.  3  
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3/ (...continued)
a one-half hour period, at which point I closed the hearing.

The individual did not appear for Phase II of the hearing.  The
individual indicated that “due to court issues with his ex-wife”
on the day of the hearing he became confused and had mistaken the
day on which the hearing was supposed to take place.  This excuse
makes no sense whatsoever.  It seems to me that if he had
arranged earlier for his two witnesses to appear, those witnesses
would have spoken to him on the day of the hearing and corrected
his confusion about the hearing date.  This unbelievable excuse
further confirms my overall impression of this individual that he
will say whatever is expedient to try to explain his behavior.
It also belies his assertion that his days of untrustworthy
behavior due to stress with his prior wife are behind him.  Tr.
at 16.  In fact, his untrustworthiness continues, as evidenced by
his failure to appear for part two of the hearing.      

His “explanations” for the false QNSPs are similarly not
credible.  An applicant for a security clearance has no reason to
expect that the DOE will “uncover” all arrests, simply because
they may have been assigned the same docket number.  He has no
reason to assume that it is appropriate to make less than a full
disclosure of his criminal acts.  Thus, his excuse that he only
needed to provide information about one of his many arrests under
a single “cause number” is inadequate and disingenuous.  The
individual’s excuse that he thought he made an amendment
correcting the omission is also unbelievable, given that there
was no amendment of this nature on the October QNSP.  My
impression is that the individual conveniently adopted this
excuse as a last resort at the hearing.   

I also find that the individual has not resolved the security
concerns with respect to his use of marijuana.  At the hearing
the individual admitted that he should have disclosed his
marijuana use on the QNSP.  Tr. at 32.  However, at this late
date, such an admission does not resolve the falsification
concern.  He has also not convinced me that he no longer uses
marijuana.  He has brought in no witnesses to confirm this.      
                    

V.  CONCLUSION

Ultimately, I do not find credibility in any of the assertions
made by this individual during the course of this administrative
review 



- 7 -

process.  The individual has therefore not resolved the Criteria
F, K, and L concerns in this case.  It is therefore my decision
that he should not be granted access authorization.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: May 1, 2006



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

*  The original of this document contains information which is subject to withholding
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy
and replaced with XXXXXX’s.
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DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: December 22, 2005

Case Number: TSO-0339

This Decision concerns the eligibility of XXXXXXX XXXXXXX (hereinafter referred to
as "the individual") to hold an access authorization under the regulations set forth at
10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."1/  A Department of Energy
(DOE) Operations Office suspended the individual's access authorization under the
provisions of Part 710.  This Decision considers whether, on the basis of the evidence
and testimony presented in this proceeding, the individual’s access authorization
should be restored.  As set forth in this Decision, I have determined that the
individual’s security clearance should not be restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides
that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).
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The individual was granted a DOE security clearance after gaining employment
with a DOE contractor.  However, the local DOE security office (DOE Security)
initiated formal administrative review proceedings by informing the individual that
his access authorization was being suspended pending the resolution of certain
derogatory information that created substantial doubt regarding his eligibility.  This
derogatory information is described in a Notification Letter issued to the individual
on November 8, 2005, and falls within the purview of potentially disqualifying
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h), (j)
and (l). More specifically, the Notification Letter alleges that the individual has: 1)
“an illness or mental condition which in the opinion of a psychiatrist causes, or may
cause, a significant defect in judgment and reliability [of the individual]”; 2) “[b]een,
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as
alcohol dependent or as suffering from alcohol abuse,”and 3) “engaged in unusual
conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy; or which furnishes reason to believe that he may be subject
to pressure, coercion, exploitation, or duress which may cause him to act contrary to
the best interests of national security.”  10 C.F.R. §§ 710.8(h), (j) and (l) (Criterion H,
Criterion J and Criterion L, respectively). The bases for these findings are
summarized below.

With regard to Criteria H and J, the Notification Letter states on July 11, 2005, the
individual was evaluated by a  DOE consultant-psychiatrist (DOE Psychiatrist) who
subsequently issued a report in which he diagnosed the individual as suffering from
Substance Abuse, Alcohol, based upon diagnostic criteria set forth in the Diagnostic
and Statistical Manual of the American Psychiatric Association, IVth Edition TR
(DSM-IV TR).  According to the DOE Psychiatrist, this is a mental condition that
causes or may cause a significant defect in the individual’s judgment or reliability.
The Notification Letter further describes five separate incidents in which the
individual was arrested and alcohol was a factor.  The most recent arrests were in
July 2004, when the individual was arrested for Driving While Intoxicated (DWI),
and in February 2003, when the individual was arrested on a charge of Assault
Against a Household Member.  With regard to Criterion L, the Notification Letter
states that following his July 2004 DWI, the individual informed DOE Security that
he would stop drinking but later decided to resume drinking.  In addition, the
Notification Letter states that following his February 2003 assault arrest, the
individual violated the terms of bond release by consuming alcohol at home.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on December
22, 2005, the individual exercised his right under Part 710 to request a hearing in
this matter.  10 C.F.R. § 710.21(b).  On January 5, 2006, I was appointed as Hearing
Officer.  After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, I established a hearing date.  At the hearing, DOE Security called
the DOE Psychiatrist as its sole witness.  The individual testified on his own behalf,
and also called his wife (separated), supervisor, girlfriend, a co-worker and two
physicians.  
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The transcript taken at the hearing will be hereinafter cited as "Tr."  Documents that
were submitted during this proceeding by DOE Security and the individual
constitute exhibits to the hearing transcript and will be cited respectively as “DOE
Exh.” and “Ind. Exh.”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will
indicate instances in which there are disparate viewpoints regarding the information
presented in the record.

The individual was hired by a DOE contractor in September 1995, and submitted a
request for a security clearance in February 1996.  However, the background
investigation of the individual revealed information of concern to DOE Security,
which included two alcohol-related arrests.  During the first incident, on March 6,
1994, the individual was arrested for Failing to Obey a Police Officer and Disorderly
Conduct, following an altercation at his home during which his wife tried to kick him
and fell backward after he grabbed her foot.  The individual had consumed one or two
beers prior to the incident and was not intoxicated, but was arrested for talking back
to the police officer in a belligerent manner.  The second incident occurred on
Christmas Eve of the same year, December 24, 1994, when the individual was
arrested and charged with Accessory to DWI after the car in which he was a
passenger was stopped by police.  The individual’s friend was driving, another friend
was a passenger, and all three were intoxicated and drinking at the time.  The
security concerns raised during the individual’s background investigation were
determined to be resolved by a Personnel Security Interview (PSI) conducted on
June 27, 1996, and the individual was granted a security clearance.

The individual maintained his security clearance without incident until
February 24, 2003, when he was arrested on a charge of Assault on a Household
Member and Tampering or Damaging a Vehicle.  At the time of this arrest, the
individual had separated from his wife and was living with a girlfriend (Former
Girlfriend) with whom the individual had a tumultuous relationship.  On the evening
of the arrest, the individual was waiting for his Former Girlfriend outside their home
when she returned late in an intoxicated state, driving his car on a flat tire.  The
individual, who had been drinking prior to the incident, became enraged when the
Former Girlfriend locked the doors and would not roll down a window.  The
individual broke out two car windows but did not physically assault the Former
Girlfriend.  The individual was arrested and released on $1500 bond.  Among the
terms specified in the Order Setting Conditions of Release and Bond is that the
individual not possess or consume any alcohol.  However, the individual admittedly
violated this provision by consuming beer at home during the pendency of the case.
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Pursuant to a court order and on the recommendation of his attorney, the individual
sought counseling with his Employee Assistance Program (EAP) in March 2003.
The individual successfully completed ten sessions with the EAP counselor, working
on anger management and communication skills.  Also, on the advice of the EAP
counselor, the individual attended a few Alcoholics Anonymous (AA) meetings to
gain a better understanding of alcoholism on his Former Girlfriend’s part.  The EAP
counselor determined that the individual was not drinking at a level that could be
considered problematic.  DOE Security conducted a PSI with the individual on
May 5, 2003.  On the basis of the information provided by the individual and the
report of the EAP counselor, DOE Security determined that the concerns associated
with the individual’s February 2003 arrest were resolved and the individual was
allowed to retain his security clearance.

On July 31, 2004, the individual was arrested on a charge of DWI.  On this occasion,
the individual reportedly consumed a beer and four shots of schnapps at a bar before
attempting to drive home.  The individual was stopped by the police after he was
observed swerving back and forth across the road.  The individual failed the field
sobriety test and was given a breathalyzer that registered a blood alcohol level of .15.
After his DWI arrest, the individual made the decision to stop drinking and began
attending AA on a weekly basis.  The individual also returned voluntarily to the
EAP counselor.  From August 23, 2004 through December 7, 2004, the individual
attended eleven sessions with the EAP counselor.  On October 13, 2004, the DWI
charge was dismissed.  On November 8, 2004, a PSI was conducted with the
individual concerning the July 2004 DWI and his future intentions regarding the
use of alcohol.  The individual stated during this PSI that his intention was not to
use alcohol because he had always told himself that if he ever got a DWI and it
affected his job, he would stop.  The individual further stated his intention to
continue in AA and seeing the EAP counselor as long as he felt in necessary.

The individual abruptly stopped going to sessions with the EAP counselor, without
explanation, on December 7, 2004.  The individual also stopped attending AA.  In
January or February 2005, the individual resumed consuming alcohol after
approximately six months of sobriety.  On May 25, 2005, the individual was
summoned for a PSI to assess the status of the his abstinence from alcohol and
counseling.  Upon being informed that the individual had ceased counseling and
resumed drinking, DOE Security referred the individual to the DOE Psychiatrist.

The DOE Psychiatrist reviewed the individual’s personnel security file and
performed a psychiatric interview and evaluation of the individual on July 11, 2005.
During the psychiatric interview, the individual revealed to the DOE Psychiatrist
that he had another alcohol-related arrest prior to the four arrests already known to
DOE Security. The individual stated that on that occasion in the late 1980's, he was
arrested after consuming alcohol and getting into a fight with a man who observed
the individual 
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making advances to the man’s girlfriend.  The individual further informed the DOE
Psychiatrist that upon since resuming drinking earlier that year (2005), he drank an
average of two to three beers, five days a week, and that he had been intoxicated
three times during that period.  However, laboratory tests conducted by the DOE
Psychiatrist led him to believe that the individual was drinking more excessively
than he reported.  More specifically, the individual’s GGT liver enzyme was elevated
to 80 on a normal scale of 5 - 75, and his mean corpuscular volume (MCV) of red
blood cells was elevated to 101 on a normal scale of 81-98.  The individual’s
laboratory results showed no exposure to hepatitis, which might account for these
elevations.  Thus, the DOE Psychiatrist concluded that at the time of his evaluation,
the individual was a user of alcohol habitually to excess.

In his report issued on July 30, 2005, the DOE Psychiatrist further diagnosed the
individual with Substance Abuse, Alcohol (Alcohol Abuse) under the DSM-IV TR
criteria.  The DOE Psychiatrist also states that the individual’s Alcohol Abuse is an
illness or mental condition which causes or may cause a significant defect in the
individual’s judgment or reliability, until such time as the individual is able to
demonstrate adequate evidence of rehabilitation or reformation.  In this regard, the
DOE Psychiatrist recommended either of the following as evidence of rehabilitation:
1) total abstinence from alcohol and non-prescribed controlled substances for two
years with 100 hours of attendance at Alcoholics Anonymous (AA), with a sponsor, at
least once a week over a year, or 2) total abstinence for three years with satisfactory
completion of  a professionally led, alcohol  treatment program, with aftercare for a
minimum of six months.  As adequate evidence of reformation, the DOE Psychiatrist
recommended two or three years of abstinence if the individual completes either of
the two rehabilitation programs, or five years of abstinence if he does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty
beyond a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25
DOE ¶ 82,802 (1996).  In this type of case, we are dealing with a different standard
designed to protect national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of
derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common defense and
security and would be clearly consistent with the national interest."  10 C.F.R.
§ 710.27(d).  This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Department of Navy v. Egan, 484
U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of security clearances 
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indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

I have thoroughly considered the record of this proceeding, including the
submissions of the parties, the evidence presented and the testimony of the witnesses
at the hearing convened in this matter.  In resolving the question of the individual's
eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, to include knowledgeable participation;
the frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other
relevant and material factors.  After due deliberation, it is my opinion that the
individual’s access authorization should not be restored since I am unable to
conclude that granting would not endanger the common defense and security and
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  The
specific findings that I make in support of this determination are discussed below.

A.  Criteria H & J, Alcohol Abuse

(1) Derogatory Information

The DOE Psychiatrist diagnosed the individual with Alcohol Abuse based upon
diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 18 at 11-12.  The DSM-IV
TR generally provides that a diagnosis of Alcohol Abuse is supported  when the
individual manifests one of four behaviors within a twelve-month period: 1) recurrent
failure to fulfill major role obligations at work, school or home, 2) recurrent use in
situations in which it is physically hazardous, 3) recurrent substance-related legal
problems, and 4) continued use despite social or interpersonal problems.   See id.  In
the case of the individual, the DOE Psychiatrist determined that the individual met
the third criterion (Criterion A3, recurrent legal problems) based upon the
individual’s assault arrest in February 2003 where alcohol was a factor, and his DWI
arrest in July 2004.   Id. at 12; Tr. at 112.  At the hearing, the DOE Psychiatrist
acknowledged that these two arrests did not occur within twelve months of one
another, but opined that a diagnosis of Alcohol Abuse is appropriate in this case in
view of the individual’s two alcohol-related arrests in 1994.  Tr. at 113.  According to
the DOE Psychiatrist, “there is clinical justification for making that diagnosis if
there is a recurrent problem, even though there are not two in a 12-month period.”
Tr. at 114.

In addition, the DOE Psychiatrist concluded that at the time of his evaluation in
July 2005, the individual was a user of alcohol habitually to excess.  DOE Exh. 18 at
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2/ As discussed in the succeeding section of this decision, the individual stopped drinking in
November 2005, and his GGT and MCV levels returned to normal.  According to the DOE
Psychiatrist, this confirms his belief that the individual’s elevated GGT and MCV levels in July 2005
were properly attributable to excessive drinking.  Tr. at 71.

3/ The individual’s decision to stop drinking apparently coincided with his receipt of the Notification
Letter in November 2005.

12.  This conclusion was based upon the individual’s admission that he had been
intoxicated three times since he resumed drinking in February 2005, and laboratory
tests obtained by the DOE Psychiatrist showing that the individual’s GGT liver
enzyme was elevated to 80 on a normal scale of 5 - 75 and his mean corpuscular
volume (MCV) of red blood cells was elevated to 101 on a normal scale of 81-98.  Id. at
11.  The DOE Psychiatrist explained at the hearing: “[W]hen I saw him back last
summer he had a history of five alcohol-related legal problems, including a DUI a
year before where he was driving with a .15 blood alcohol content . . . His GGT was
mildly elevated.  His mean corpuscular volume was mildly elevated, but he had a
normal hermacrit and hemoglobin . . . he had a negative hepatitis screen.  He’s not
obese.  He wasn’t on any drugs that elevated his GGT.  He didn’t work with organic
solvents. . . [T]hat combination of elevated GGT and MCV, given all the other
information, is due to drinking habitually to excess, unless you can prove otherwise.”
Tr. at 70-71.2/

Having fully considered the record of this case, I find ample support for the DOE
Psychiatrist’s diagnosis of Alcohol Abuse.  Accordingly, I find that DOE Security
properly invoked Criteria H and J in suspending the individual’s security clearance.
In other DOE security clearance proceedings, Hearing Officers have consistently
found that a diagnosis related to excessive alcohol use raises important security
concerns. See, e.g., Personnel Security Hearing, Case No. TSO-0168, 29 DOE
¶ 82,807 (2005);  Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803
(1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25
DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002  (affirmed by OSA,
1995).   In these cases, it was recognized that the excessive use of alcohol might
impair an individual’s judgment and reliability, and his ability to control impulses.
These factors amplify the risk that the individual will fail to safeguard classified
matter or special nuclear material. I d .   Accordingly, I will turn to whether the
individual has presented sufficient evidence of rehabilitation or reformation to
mitigate the concerns of DOE Security.

(2)  Mitigating Evidence

The individual testified that he stopped drinking in early November 20053/ and has
consumed no alcohol since that time.  Tr. at 88.  Thus, the individual had five
months 
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4/ The individual is separated from his wife but they maintain a close relationship.  They speak on the
phone often and see each other on a regular basis when the individual visits their two daughters.
Tr. at 14.

5/ At the hearing, the individual called two physicians to support his position that his excessive GGT
and MCV readings in July 2005 were not necessarily due to excessive drinking.  However, after
conferring with the DOE Psychiatrist during the course of the hearing, both physicians agreed that
alcohol was likely the principal cause for the high readings in July 2005 in view of his GGT and
MCV readings returning to normal range following his cessation of drinking in November 2005.
See Tr. at 62-63, 82-83.  The results of the laboratory test administered by one of the physicians
in February 2006 showed that the individual’s GGT enzyme level as 48 on a normal range of 8 -
78, and his MCV as 96.3 on a normal range of 83.0 - 102.0.  See Ind. Exh 3.

of sobriety at the time of the hearing.  The individual’s wife4/ and girlfriend
corroborated the individual’s testimony, stating that they have not seen the
individual consume any alcohol since the end of last year.  Tr. at 15, 44-45.  The
individual’s abstinence is also corroborated by laboratory tests performed in
February 2006 showing that the individual’s GGT liver enzymes and MCV have
both now returned to a level well within the range of normal.  See Ind. Exh. 3.5/

The individual also resumed attending weekly AA meetings in early November
2005.  Tr. at 94-95; see Ind. Exh. 4.  In early January 2006, the individual returned
to his EAP counselor to seek guidance on alcohol treatment.  According to the EAP
counselor’s report, dated March 21, 2006, the individual began bi-weekly sessions
with the EAP counselor on January 13, 2006.  Ind. Exh. 4 at 1.  In addition, the EAP
counselor referred the individual to an Intensive Outpatient (IOP) treatment
program which the individual began in early February 2006.  Id.  The individual
testified that he attends weekly three-hour group therapy sessions with his IOP,
weekly AA meetings and bi-weekly sessions with his EAP counselor.  Tr. at 94.  The
individual appeared sincere in committing to complete the six months of his IOP
treatment program, continuing in AA, and maintaining bi-weekly sessions with his
EAP counselor “until he tells me it’s okay to go.”  Tr. at 105.

The DOE Psychiatrist testified at the conclusion of the hearing after listening to the
testimony of the individual and the steps he has taken toward rehabilitation and
reformation.  While the DOE Psychiatrist acknowledged that the individual had
made a good beginning, he opined that the individual has not yet achieved adequate
rehabilitation or reformation from his Alcohol Abuse.  Tr. at 124-25.  The DOE
Psychiatrist adhered to the requirements outlined in his report:  1) total abstinence
from alcohol and non-prescribed controlled substances for two years with 100 hours
of attendance at Alcoholics Anonymous (AA), with a sponsor, at least once a week
over 
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6/ At the hearing, the individual testified that he did not recall the court order specifying that he not
drink: “I don’t remember that paper ordering me not to.  So if I did read it and I did  know about
it and I did drink when they told me about it, I guess, yeah, I acted irresponsibly.”  Tr. at 103.  In
his response to the Notification Letter, however, the individual states: “After evaluating myself, I
concluded that being home and having a beer or a glass of wine with dinner would be ok, as long
as I stayed home.”  DOE Exh. 20 at 3.

a year’s time, or 2) total abstinence for three years with satisfactory completion of a
professionally led alcohol treatment program, with aftercare for a minimum of six
months, or 3) as adequate evidence of reformation, two or three years of abstinence if
the individual completes either of the two rehabilitation programs, or five years of
abstinence if he does not. Tr. at 126; see DOE Exh.18 at 13.
 
Under the circumstances of this case, I find it appropriate to defer to the opinion of
the DOE Psychiatrist.  While I commend the individual for his five months of
abstinence at the time of the hearing and seeking counseling in early 2006, I find
that these initial steps fall far short of adequate evidence of rehabilitation or
reformation at this time.  Morever, it is apparent that the individual made the
decision to stop drinking in November 2005 in an attempt to keep his security
clearance and still does not fully accept that he has a drinking problem.  The
individual testified that “I never thought I drank too much” and that he disagrees
with the diagnosis of the DOE Psychiatrist.  Tr. at 108; see Tr. at 110.  Under these
circumstances, I am compelled to find that the individual has not yet overcome the
security concerns associated with his past use of alcohol and diagnosis of Alcohol
Abuse.  See Personnel Security Hearing, Case No. VSO-0359, 28 DOE ¶ 82,768
(2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel Security
Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security
Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).

B.  Criterion L, Unusual Conduct

Under Criterion L, the Notification Letter cites the individual’s conduct in two
instances as a basis for DOE Security’s concern that he is not honest, reliable or
trustworthy.  First, following his February 2003 assault arrest, the individual
admittedly violated the terms of bond release by consuming alcohol at home during
the pendency of the case.  See Tr. at 92-93.  Second, the individual stated during
November 2004 PSI that he had decided to stop drinking as a result of the July 2004
DWI, but then resumed drinking in February 2005.  Tr. at 89-90.6/  

The individual’s wife, supervisor and girlfriend described the individual as honest,
reliable and trustworthy.  See Tr. at 13, 36, 43-44.  However, the matters raised by
Notification Letter under Criterion L are symptomatic of the individual’s Alcohol
Abuse.  As set forth in the preceding section of this decision, I have determined that 
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the individual has failed to mitigate the concerns of DOE Security associated with
that diagnosis.  I therefore find, correspondingly, that the individual has not yet
overcome the concerns of DOE Security under Criterion L.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h), (j) and (l) in suspending the individual's access authorization.  For the
reasons I have described above, I find that the individual has failed to mitigate the
security concerns associated with his past use of alcohol and diagnosis of Alcohol
Abuse.  I am therefore unable to find that restoring the individual an access
authorization would not endanger the common defense and security and would be
consistent with the national interest.  Accordingly, I find that the individual’s access
authorization should not be restored at this time.  The individual may seek review of
this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R.
§ 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: July 19, 2006
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 27, 2005

Case Number: TSO-0340

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual should be granted an access authorization.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and applied for a DOE access authorization in 2003.  In
April 2005, the DOE conducted a Personnel Security Interview with
the individual (the 2005 PSI).  In addition, the individual was
evaluated in August 2005 by a DOE-consultant psychologist (the DOE-
consultant psychologist), who issued a report containing his
conclusions and observations.  

In November 2005, the Manager for Personnel Security of the DOE
area office where the individual is employed (the Manager) issued
a Notification Letter to the individual.  In this letter, the
Manager states that the individual’s behavior has raised security
concerns under Sections 710.8(h) and (j) of the regulations
governing eligibility for access to classified material.  With
respect to Criteria (h) and (j), the Manager finds that it is the
opinion of the DOE-consultant psychologist that the individual had
a period of excessive alcohol use from 1985 until 1994 and that he
currently meets the Diagnostic and statistical Manual of the
American Psychiatric Association, IV Edition TR (the “DSM-IV-TR”)
criteria for “Use of Alcohol Habitually to Excess”, a condition
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which causes, or may cause a significant defect in his judgment or
reliability.  The Notification Letter also refers to the following
incidents involving the individual which are related to this
diagnosis:

1. In October 1994, he was charged with “Challenging a
Fight in a Public Place” after he became belligerent with
hospital security.  This incident took place while he was
intoxicated.  He was subsequently arrested in March
1995, after failing to appear for his arraignment in
December 1994.

2.  In November 1994, he was cited for “Driving Under the
Influence” after he hit a parked vehicle with his
motorcycle and injured himself seriously.  This incident
occurred after he rode the motorcycle about 20 miles
while intoxicated in an apparent blackout condition. 

3.  In March 1993, he was arrested and charged with
Malicious Mischief after he impulsively punctured the
tire of an automobile with a buck knife.  He was very
intoxicated at the time of the incident.

Finally, the Notification Letter states that at his 2005 PSI, the
individual stated that at age 17 or 18, a friend expressed concern
about his alcohol use and convinced him to attend a meeting of
Alcoholics Anonymous.  He also stated that he did not return to AA
because he believed that he did not have a problem with alcohol.
At the 2005 PSI, the individual acknowledged that he has a problem
with alcohol and experiences cravings to use alcohol.  See
Notification Letter Enclosure 2 at 1-2.

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter.  In his
initial response to those concerns, the individual acknowledged
that the alcohol related incidents in 1993 and 1994 were serious in
nature, but he asserted that he has dealt with his alcohol problem
and that no further incidents have occurred since that time.  He
further stated that although he disputed the finding that he
currently is a user of alcohol habitually to excess, he is open to
further rehabilitation.  Finally, he stated that as of October 2,
2005 he has abstained from consuming any alcohol.  Individual’s
December 7, 2005 Response to Notification Letter.
  
The requested hearing in this matter was convened in February 2006
(hereinafter the “Hearing”).  At the Hearing, the testimony
focused chiefly on the concerns raised by the individual’s past 
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incidents involving alcohol in 1993 and 1994, and on the
individual’s efforts to mitigate those concerns by showing that he
has avoided alcohol-related incidents since 1994, and, since
October 2005, has basically abstained from consuming alcohol.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
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See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from six persons.  The DOE
presented the testimony of the DOE-consultant psychologist.  The
individual presented the testimony of himself, his wife, his
supervisor, a social friend from a weekly pool tournament, and a
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1/ As indicated by the testimony of the DOE-consultant
psychologist (Hearing Transcript, “TR”, at 11-12), his experience
clearly qualifies him as an expert witness in the diagnosis and
treatment of substance abuse disorders. 

2/ He also stated that based on the individual’s history of
alcohol related legal problems in 1993 and 1994, during that period
the individual had met the DSM-IV-TR criteria for alcohol abuse.

social friend who works at the gun store patronized by the
individual. 1/  

A.  The DOE-consultant Psychologist

The DOE-consultant psychologist testified that he evaluated the
individual in August 2005.  He stated that during his interview,
the individual was cooperative, and that he answered all questions
openly and honestly.  TR at 17.

The DOE-consultant psychologist testified that after evaluating the
individual, he concluded that the individual currently did not fit
any category for diagnosis of alcohol disorders presented in the
Diagnostic and statistical Manual of the American Psychiatric
Association, IV Edition TR (the “DSM-IV-TR”). 2/    However, the
DOE-consultant psychologist stated that the individual’s history
and current reported use of alcohol indicated an “habitual and
excessive use of alcohol.”  TR at 21.  He described this condition
as follows.  

Well, it’s basically a pattern of drinking that is above
and beyond what one would consider a normal level of
alcohol use and certainly could affect or influence one’s
behavior in certain situations.

TR at 22.  The DOE-consultant psychologist stated that at the time
that he interviewed the individual in August 2005, the individual
did not show adequate evidence of rehabilitation or reformation
from this condition.  TR at 23.   He stated that the individual’s
current condition had the potential for impairing the individual’s
judgment and reliability.  TR at 28. 

The DOE-consultant psychologist stated that in his Report, he made
some recommendations for how the individual could achieve
rehabilitation.
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3/ The individual testified that he has never been advised by his
doctors to refrain from using alcohol for medical reasons.  TR at
84-85. 

Well, I felt that he needed a period of treatment, and
probably on an outpatient basis, to become more aware of
his triggers for [alcohol] use, be better able to manage
going to excessive use.

TR at 23-24.  He stated that he suggested that one to three months
of such treatment would be adequate.  TR at 24.  He testified that
he thought that a program of some kind would benefit the individual
because at the time of their interview, the individual stated that
he was trying to me a “measured drinker”, but that his efforts were
not adequately controlling his drinking.  TR at 38.

B.  The Individual

The individual testified that he agreed with the statement of
concerns set forth in the Notification Letter.  TR at 66.  However,
he clarified that with regard to his March 27, 1995 incarceration
cited in paragraph one of the statement of concerns, he was not
arrested by the police, but voluntarily reported to the police
station after he received a notice in the mail that he was subject
to arrest for failing to appear for his arraignment in December
1994.  TR at 61-64.  With regard to the DOE-consultant
psychologist’s Report, he stated that he did not disagree with the
diagnosis of drinking habitually to excess after 1994.  TR at 67.

The individual stated that on October 2, 2005, he “made a conscious
decision to just abstain from alcohol, period.”  Id.  He explained
that alcohol had “brought a lot of conflict and strife into my
life.”  He cited negative effects of alcohol on 

Social interactions, personal interactions, just the
mores after one consumes a little to much, both the
physical effects and the psychological effects.  I hate
to say in such flat terms, but I got tired of it.

TR at 67-68.  The individual stated that he has had digestive
issues within the last few years, and that alcohol exasperates
them. 3/    TR at 68.  He testified that he runs a weekly pool
tournament at a local bar, and that he regularly observes other
people becoming sillier and more aggressive as they consume alcohol
over the course of an evening.  TR at 69.  He stated that the night
before he decided to stop drinking, he had gone to a bar with his
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social friend and become too intoxicated to drive, so he had spent
the night in his friend’s guest room.  TR at 46-47. 

The next day, I just kind of decided I didn’t want to
drink anymore.  I thought it had gotten annoying.

TR at 47.  Finally, the individual noted that he made his decision
to stop drinking before he received the Notification Letter and a
copy of the DOE-consultant psychologist’s Report.  TR at 76.  

The individual stated that he has consumed small amounts of alcohol
on two occasions since he made his decision not to drink in October
2005.  He stated that on New Years Eve, 2005, he and his wife
attended a New Year’s celebration, and he consumed a small glass of
champagne at midnight that was included with the entry fee to the
event.  TR at 85-86.  He testified that on February 25, 2006, he
purchased a 40-ounce bottle of malt liquor after he and his wife
attended a local festival together.  He stated that he took the
beverage home, consumed half of it, and discarded the remainder.
TR at 49, 68.

The individual stated that he receives six coupons for free drinks
at the bar where he runs the pool tournament once a week, and that
he now uses these coupons to buy beverages for losing contestants.
TR at 70.  He testified that he has substituted club soda with lime
for an alcoholic beverage at these tournaments, and that he has
become aware of situations where he feels an urge to drink.

One of the more interesting things that I’ve been
noticing about myself is that if I start to get stressed
out and I start to feel like I want to have a beer or
have a glass of scotch or a mixed beverage, I try to tell
myself that that’s the exact wrong reason for me to be
wanting that beverage.  It’s very similar to the time
when I quit smoking, when I had to recognize what were my
triggers for desiring to have a cigarette, like after I
ate or when I got up or had a cup of coffee or driving
somewhere.

TR at 70.  The individual stated that his wife is an “anchor” of
support for his sobriety.  TR at 74-75.  He also asserted that “I’m
very stubborn when it comes to a choice that I’ve made.”  TR at 76.
He stated that he has no intention of reverting back to alcohol
use.  TR at 80. 

The individual stated that he viewed the DOE-consultant
psychologist’s recommendations for out-patient treatment as his
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professional opinion rather than a directive to be followed.  TR at
79.  He stated that the court-ordered alcohol treatment that he
received in 1994 provided basic information about alcoholism and
that he has done his own research on the internet.  TR at 82.  He
also stated that his father’s experience with alcoholism has helped
him to understand the disease.

He’s been sober – I don’t recall if it’s been 21 or 24
years, but he does run [Alcoholics Anonymous (AA)]
speeches and meetings.  He’s very involved in that.

TR at 83.  He stated that he has made a conscious choice that 

I’m just not going to have that first drink.  If you
don’t have the first drink, you won’t have the second
drink.  So my focus is always on that first drink.  I’m
going to abstain from the first drink.

TR at 85.  

C.  The Individual’s Wife

The individual’s wife testified that she met the individual in 1990
or 1991, that they have lived together since 1994, and that they
were married in 2002.  TR at 60.  She stated that they have a two
school age children.  TR at 61.  She asserted that the last time
she was aware that the individual was intoxicated was on October 1,
2005.  That night, the individual called her to say that he was
spending the night at a friend’s home because he was too
intoxicated to drive.  TR at 50.  

That was a Saturday.  Sunday, when he came home, we had
discussed some issues about what was going on in the
household and how that incident had affected the kids -
the kids had noticed he hadn’t come home - and then he’d
asked me for help, because he had realized that he had a
drinking problem.

TR at 51.  The individual’s wife reported that the individual has
consumed alcohol on two occasions since October 2, 2005.  One was
on New Year’s Eve, when she stated that he consumed a single flute
of champagne.  The other was on February 25, 2006, when he consumed
half of a 40-ounce bottle of malt liquor.  TR at 49. 

The individual’s wife testified that in the early 1990's the
individual drank “in excess” and “very often”.  She stated that the
individual viewed his 1994 DUI and motorcycle accident as a wake-up
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call and “from then on, it was more social drinking than anything.”
TR at 53.  

We’d go to my sister’s house for birthday parties, [the
individual] and her husband would drink.  I was always
there, because I was always the designated driver.  I
don’t drink that much.

TR at 53.

The individual’s wife stated that the individual’s reported
drinking to the point of intoxication in April and June 2005 was
triggered by the family separation that occurred when the
individual was hired by his current employer.  The individual
resided alone in their new home for six months while his wife and
children remained in another city to finish the school year and
only visited on weekends.  TR at 55-56. 

She testified that she believes that the individual is committed to
abstaining from alcohol for several reasons.

He knows the benefits of having this job.  He knows the
financial status that we’re in right now.  We have a
house.  There is a lot of responsibility that we have.
He has just chosen to quit. 

TR at 57.  The individual’s wife stated that she often is with the
individual when he manages the pool tournament at a local bar, and
that since October 2005, he chooses to abstain from alcohol on
those occasions and is not bothered being around people who drink.
TR at 54.  She stated that she and the individual do not keep
alcohol in their home.  TR at 50. 

D.  The Individual’s Social Friend from the Pool Tournament

The individual’s social friend from the pool tournament testified
that he has known the individual for about one year, and that he is
a regular participant in the weekly pool tournament that the
individual manages at a local bar.  TR at 41.  He confirmed that on
the night of October 1, 2005, the individual told him that he felt
too intoxicated to drive, and asked to spend the night at his home.
TR at 42-43.  He stated that since October 1, 2005, he has not
observed the individual consume alcohol.  TR at 42.  He testified
that he sees the individual about four nights a week, either at the
bar where they play pool or at the gun store where he works.  TR at
43.
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E.  The Individual’s Other Social Friend from the Gun Store

The individual called another social friend who also works at the
gun store patronized by the individual but does not participate in
the pool tournament.  He stated that he has known the individual
for about one year, and that he sees the individual most days of
the week.  He stated that the individual is a member of the gun
range operated by his store and he will visit the store on
Saturdays and on some weekdays for target practice.  TR at 95-96.

He testified that the individual will come by the gun store and
talk with him, and then they will meet at a local bar for more
conversation.  TR at 93-94.  He confirmed that the individual
always drinks soda water with lime when they socialize at the bar.

He usually sits right next to me, and I have never
witnessed him drinking an alcoholic beverage, at least in
the past nine or ten months.

TR at 94.  He stated that in February 2005, he recalled the
individual consuming a portion of an alcoholic beverage.  TR at 94.
He stated that he is aware that the individual has made a decision
to stop drinking and that “he’s done a very good job of it.”  TR at
94-95.

F.  The Individual’s Supervisor

The individual’s supervisor testified that he has worked with the
individual ever since the individual was hired by the DOE
contractor in 2003.

We were technical support in one area, but my assignment
changed with I became a team lead, and I had the ability
to recruit folks, and shortly after becoming the lead, I
was able to recruit [the individual] over to my area.

TR at 100.  He stated that in addition to working with and
supervising the individual, he occasionally has lunch with the
individual.  TR at 101.  He stated that he has never observed the
individual consume alcohol.  TR at 101-103.  He stated that the
individual is very reliable in the workplace and has never been
absent or tardy in a manner that suggested a drinking problem.

I believe if he’d had any type of an issue [with
alcohol], it would have surfaced and impacted what he’s
done here, but I can tell you that he’s been one of my
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most reliable team members, and he excels in what he
does.

TR at 102.

G.  The DOE-consultant Psychologist’s Follow-Up Testimony

After hearing the testimony of the individual and the other
witnesses, the DOE-consultant psychologist stated that there were
new and positive insights in the testimony that affected his
diagnosis and his recommendations for the individual.  

Well, I’m coming to the conclusion that my concerns that
I had outlined in my report have been addressed . . .
and I feel the need for a treatment program is not
necessarily there. 

TR at 106-107.  

The DOE-consultant psychologist stated that his previous concerns
that the individual was unsuccessful in his efforts to be a
measured drinker, that he was having cravings, and that he was
relying on his wife for help in monitoring his drinking had been
addressed by the individual’s decision to stop consuming alcohol.
Id.  He stated that he was impressed by the individual’s decision
to stop drinking before he received the DOE-consultant
psychologist’s diagnosis and recommendations, and that he believed
that the individual’s assertion that he was sick and tired of
dealing with the effects of alcohol indicated a sincere motivation
to quit.  TR at 107-108.  He stated that he would view the
individual’s two instances of alcohol consumption after October 1,
2005 as slips rather than relapses.

I think the bottom line, of course, is whether the
[individual] is having these intoxication episodes, and
it doesn’t sound like he’s having those any longer and
has made a real conscious and sincere effort to not get
to that point [of intoxication] any more.

TR at 108.  

The DOE-consultant psychologist described the individual’s
prognosis for avoiding future intoxication as “very good” based on
listening to the individual’s wife and other witnesses.  Id.  He
stated that the individual’s current support system is adequate to
support a finding of rehabilitation and reformation from drinking
alcohol habitually to excess.  He noted that the individual has
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exhibited “some basis for understanding alcohol abuse and its
effects” from his court ordered alcohol education and information
program in 1994.  He viewed the individual’s awareness of the
negative effect of alcohol on his gastrointestinal problems as a
factor discouraging a “return to any level of drinking.”  TR at
110.  Finally, he cited the individual’s father’s experience with
AA and the individual’s wife’s “ongoing and immediate support” as
indicating the individual’s support system is adequate without
additional treatment.  TR at 110.

The DOE-consultant psychologist concluded that in light of the
individual’s “very sincere and conscious decision” in October 2005
not to engage in excessive alcohol use in the future, and his
success since then in avoiding intoxication, 

I would say that substantially the percentages are in his
favor of not relapsing.

TR at 114.

IV.  ANALYSIS

The individual asserts that he has acknowledged and learned from
his past problems with alcohol, and that since March 1995 he has
avoided any alcohol-related legal problems.  The individual further
asserts that, since October 2, 2005, he has made a personal
commitment to abstain and that since that time he has only consumed
small amounts of alcohol on two occasions.  He contends that his
actions mitigate the Criteria (h) and (j) concerns arising from his
diagnosis of “User of Alcohol Habitually to Excess.”  For the
reasons stated below, I conclude that the individual’s assertions
and supporting evidence do mitigate these security concerns.   

In the administrative review process, it is the Hearing Officer who
has the responsibility for forming an opinion as to whether an
individual with alcohol problems has exhibited rehabilitation or
reformation.  See 10 C.F.R. § 710.27.  The DOE does not have a set
policy on what constitutes rehabilitation and reformation from
alcohol diagnoses, but instead makes a case-by-case determination
based on the available evidence.  Hearing Officers properly give a
great deal of deference to the expert opinions of psychologists and
other mental health professionals regarding rehabilitation and
reformation. See, e.g., Personnel Security Hearing (Case No.
VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation);
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760
(1995) (finding of no rehabilitation).  
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The testimony at the Hearing indicates that beginning on October 2,
2005, the individual has abstained successfully from consuming from
any alcohol with the exception of (i) a flute of champagne consumed
on December 31, 2005 and (ii) half of a 40-ounce bottle of malt
liquor consumed on February 25, 2006.  In the context of his
diagnosis of “User of Alcohol Habitually to Excess”, I accept the
DOE-consultant psychologist’s characterization of the individual’s
two instances of alcohol use since October 2, 2005 as slips rather
than relapses that do not significantly affect his prognosis for
future alcohol problems. 

At the Hearing, the DOE-consultant psychologist concluded that the
individual’s demonstrated awareness of his problems with alcohol,
and his success in avoiding alcohol intoxication since October 2,
2005 indicated that he had demonstrated rehabilitation and
reformation from his diagnosis of “User of Alcohol Habitually to
Excess”.  I agree with the DOE-consultant psychologist’s
conclusions.  My positive assessment of the individual’s demeanor
and of the evidence presented at the Hearing convince me that the
individual has avoided consuming alcohol to excess since October 2,
2005.  I also find that the individual has committed himself to
sobriety, and that he has shared his commitment to sobriety with
his wife, his father and one of his social friends.  Finally, the
individual has demonstrated an ability to conduct his social and
recreational activities without alcohol.  These positive
developments are all significant factors which demonstrate
rehabilitation and reformation from his former problem with alcohol
intoxication.  I also accept as reasonable the DOE-consultant
psychologist’s professional opinion that the individual is at low
risk for relapsing into excessive consumption of alcohol.  In light
of all of these factors, I find that the individual has mitigated
the DOE’s Criteria (h) and (j) concerns.

V. CONCLUSION

For the reasons set forth above, I find that the Notification
Letter’s derogatory information under Criteria (h) and (j) has been
mitigated by sufficient evidence of rehabilitation and reformation
from past instances of excessive alcohol consumption.  Accordingly,
after considering all of the relevant information, favorable or
unfavorable, in a comprehensive and common-sense manner, I conclude
that the individual has demonstrated that granting him access
authorization would not endanger the common defense and would be
clearly consistent with the national interest.  It therefore is my
conclusion that the individual should be granted an access
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authorization. The individual or the DOE may seek review of this
Decision by an Appeal Panel under the regulation set forth at 10
C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: April 26, 2006
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Name of Case:  Personnel Security Hearing 

 
Date of Filing:  January 20, 2006 

 
Case Number:  TSO-0341 

 
This Decision concerns the continued eligibility of XXXXXXXXXXXXXX (hereinafter 
referred to as “the individual@) to hold an access authorization (or “security clearance”) 
under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should not be restored at this time.     
 

I. Background 
 
The individual is employed by a DOE contractor and held a security clearance at the 
contractor’s request.  The individual informed DOE of an alcohol-related arrest.   In order to 
resolve the security concern arising from the arrest, DOE conducted a Personnel Security 
Interview (PSI) with the individual in September 2004.  The PSI did not resolve the concern, 
and in May 2005, a DOE consultant-psychiatrist evaluated the individual.  The psychiatrist 
diagnosed him as suffering from alcohol abuse, without adequate evidence of rehabilitation 
or reformation.   
 
In August 2005, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his continued eligibility for access 
authorization. Notification Letter (August 12, 2005).  The Notification Letter stated that the 
derogatory information regarding the individual falls within 10 C.F.R. ' 710.8 (h) and (j) 
(Criteria H and J).  DOE invoked Criterion H based on information in its possession that the 
individual has an illness or mental condition that causes or may cause a significant defect in 
his judgment or reliability.  Notification Letter at 4.  The DOE Operations Office invoked 
Criterion J on the basis of information that the individual has been or is a user of alcohol 
habitually to excess, or has been diagnosed by a board-certified psychiatrist, or other 
licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.  10 C.F.R.  § 710.8 (j).  In this regard, the Notification Letter cites the 
diagnosis of the DOE consultant-psychiatrist that the individual suffers from alcohol abuse, 
which in the opinion of the DOE consultant-psychiatrist is an illness or mental condition that 
causes or may cause a significant defect in the individual’s judgment or reliability.  10 
C.F.R. § 710.8 (h).      
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In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call two friends as witnesses.  The transcript taken at the 
hearing shall be hereinafter cited as ATr.@  Various documents that were submitted by the 
DOE counsel during this proceeding constitute exhibits to the hearing transcript and shall 
be cited as AEx.@   

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should not be restored at this time because I cannot 
conclude that such a restoration would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific 
findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
In 1989, the individual was arrested for driving while intoxicated (DWI) and served six days 
in jail, had his license suspended for six months and attended a first offender DWI school 
for six months.  Ex. 25 at 11.  In 1995, he was hired by a DOE contractor, who requested a 
security clearance for the individual.  A PSI in 1996 resolved the security concerns raised 
by the 1989 DWI and his clearance was granted in July 1996. Ex. 2.   In 1998, he was 
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arrested for DWI again, and with a blood alcohol content (BAC) of .13.  He paid a fine and 
attended DWI school. The concerns arising from this incident were resolved during a 1999 
PSI where he stated that he would not drink and drive ever again.  Ex. 27 at 18.  However, 
in April 2004, he was arrested again for DWI with a BAC of .08.  Ex. 25 at 7.  DOE 
conducted a PSI in September 2004 to discuss the third DWI and his alcohol consumption. 
 Ex. 25.  During his 2004 PSI, the individual stated that he did not think he had a problem 
with alcohol and he had never attempted to stop drinking.  PSI 2004 at 15; Ex. 13 at 4.   
 
In May 2005, a DOE consultant-psychiatrist interviewed the individual for approximately 
one and one-half hours and completed a report of the interview for the record.  Ex. 13 
(Report).  In his evaluation report, the psychiatrist concluded that the individual met two 
criteria for alcohol abuse (recurrent substance use in physically hazardous situations and 
recurrent substance-related legal problems).  Report at 10.  In addition, the individual’s 
alcohol abuse is an illness that causes or may cause a significant defect in the individual’s 
judgment or reliability.   Id. at 12. He also concluded that the individual was a user of 
alcohol habitually to excess in 1988-1989, 1995, 1996-2000, 2003, and 2004.  Id. at 10. 
The individual, who continued to drink alcohol, did not present adequate evidence of 
rehabilitation or reformation.  Id. at 11.  In order to show adequate evidence of rehabilitation 
from this condition, the DOE psychiatrist recommended in his report that the individual 
either: (1) attend Alcoholics Anonymous (AA) with a sponsor at least once a week for a 
minimum of 100 hours in a year and abstain from alcohol for two years; or (2) complete a 
six-month alcohol treatment program and abstain for three years.  Id.  In order to 
demonstrate reformation from alcohol abuse, the individual must abstain for five years, or 
abstain for two or three years if he attends one of the two rehabilitation programs. Id.     
   
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, the individual was diagnosed by a DOE psychiatrist as suffering from alcohol abuse 
and has a history of alcohol-related arrests.  Therefore, DOE=s security concerns are valid 
and the agency has properly invoked Criteria H and J in this case. 

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing that he had reviewed the 
individual’s file prior to the May 2005 interview.   Tr. at 10.  According to the DOE 
psychiatrist, the individual met two criteria for alcohol abuse.   Tr. at 12-13,16-17. Even 
though the individual’s arrests were more than one year apart and two were not recent, the 
psychiatrist found that the individual still met the DSM-IV qualifications for alcohol abuse 
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because of his legal problems --a pattern of alcohol–related arrests from 1989 to 2004.   Id. 
at 12, 15.  The DOE psychiatrist also found that the individual drank habitually to excess in 
1988-1989, 1995, 1996-2000, 2003, and 2004.  Id. at 10.  The individual was still drinking 
alcohol at the time of the interview, and did not think that he had an alcohol problem.  Id. at 
11.  In order to show adequate evidence of rehabilitation, the DOE psychiatrist 
recommended that the individual attend Alcoholics Anonymous (AA) for 100 hours and 
abstain from alcohol for two years, or attend a six month alcohol treatment program and 
abstain for two years.  Id. at 13-14.  In order to show reformation, the individual must 
abstain for five years.  Id.  at 13. 
 

2.  Other Witnesses 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of  two 
friends.   The first friend has known the individual for 20 years, since high school, and now 
sees him almost daily.  They work together in the evenings.  He has not seen the individual 
drink in one year, and knows that the individual does not keep alcohol at home.  Tr. at 35-
39.  The second witness has known the individual for two years and sees him once or twice 
per week.  He last saw the individual drink two years ago, and has not seen alcohol at his 
home.  He testified that he has observed the individual when he is in the company of 
friends who are drinking alcohol, and the individual appears comfortable with his decision to 
abstain.  Id. at 40-45. 
 

3.  The Individual  
 
The individual testified that after his last DWI, he realized that his drinking was causing 
problems, because “most people don’t get three DWIs, much less one in their lifetime. . ..” 
Tr. at 19.  Despite this insight, he continued to drink after the 2004 DWI because he 
enjoyed having a drink socially with friends.  Id. at 19-20.  In fact, he had last consumed 
alcohol approximately one week prior to his psychiatric evaluation.  Id. at 21.  However, the 
individual testified that he no longer drives any vehicle after drinking.  Id. at 25-26.  After 
talking to the DOE psychiatrist, he realized that even the reduced amount of alcohol that he 
drank after the 2004 DWI could be considered “drinking  habitually to excess,” and he 
stopped drinking.   Id. at 20, 25-26.  According to the individual, the DOE psychiatrist 
recommended only one year of sobriety.  He has not attended AA or any other treatment 
program because he works full time during the day and also runs a business on the side, 
leaving him with very little free time.  Id. at 22.  The individual now realizes that he has an 
alcohol problem and he no longer keeps alcohol in his house.  Id. at 21-22.  He  socializes 
with the same friends he had while he was drinking and still goes to bars with them, but 
they are supportive of his abstinence.   Id.   
 
D.  Evidence of Rehabilitation and Reformation 
 
The individual has not attended any treatment program, but alleges that he has abstained 
from alcohol for one year.  In addition, his witnesses testified credibly that the individual has 
not consumed alcohol in one year.  Nonetheless, the psychiatrist listened to the testimony 
during the hearing and concluded that although the individual has been abstinent for one 
year and now has good insight into his alcohol problem, without any alcohol  
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treatment he has not presented adequate evidence of rehabilitation or reformation from the 
diagnosis of alcohol abuse.     
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, only one 
mental health expert, the DOE psychiatrist, testified and he found that the individual did not 
present adequate evidence of rehabilitation or reformation.   The psychiatrist argues  that 
there is a big risk of relapse without treatment, given the individual’s pattern of alcohol-
related legal problems.  Tr. at 47-51.   
 
After evaluating the evidence in this case, I find that the individual has not mitigated the 
security concerns of Criteria H or J.  10 C.F.R. ' 710.8 (h) and (j).  To his credit, there is no 
evidence in the record to dispute his contention that he has abstained from alcohol for one 
year.  The individual now demonstrates a healthy attitude towards rehabilitating himself 
from alcohol abuse.  He seems to have reflected on the information in the Report and 
arrived at an understanding of the negative effects of his alcohol consumption.  
Nonetheless, I agree with the psychiatrist that given the multiple alcohol-related arrests and 
the absence of any alcohol treatment, DOE’s valid security concerns are still present.  
Even though the individual has a very busy schedule, AA meetings are held at different 
times during the day to accommodate busy people.  At this time, he has not demonstrated 
an understanding of the importance of AA in rehabilitation or reformation.  In addition, the 
individual has an increased risk of relapse as he continues to socialize with friends that 
drink and accompany these friends to bars.  Thus, in view of Criteria H and J and the 
record before me, I cannot find that restoring the individual=s access authorization would 
not endanger the common defense and security and would be consistent with the national 
interest.  Accordingly, I find that the individual’s access authorization should not be 
restored.  Any party may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  July 24, 2006 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 25, 2006 
 
Case Number:  TSO-0342 
 
This Decision concerns the eligibility of  XXXXXXXXXX (the Individual”) for 
continued access authorization. This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, access authorization should be 
granted to the Individual.  For the reasons detailed below, it is my decision that access 
authorization should not be granted at this time. 
 
I. APPLICABLE REGULATIONS 

 
The regulations governing an individual’s eligibility for access authorization (also 
“security clearance”) are set forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” An 
individual is eligible for access authorization if such authorization “would not endanger 
the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. § 710.7(a). “Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.” Id. See generally 
Department of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with 
the interests of national security” test indicates that “security-clearance determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 
1403 (9th Cir. 1990) (strong presumption against the issuance of a security clearance).  
 
If a question concerning an individual’s eligibility for a clearance cannot be resolved, the 
matter is referred to administrative review. 10 C.F.R. § 710.9. The individual has the 
option of obtaining a decision by the manager at the site based on the existing 
information or appearing before a hearing officer. Id. § 710.21(b)(3). The burden is on 
the individual to present testimony or evidence to demonstrate that he is eligible for 
access authorization, i.e., that access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.” Id. § 
710.27(a). 
 
II. BACKGROUND 
 
The Individual is employed at a DOE facility in a position that requires him to hold an 
access authorization (security clearance).  Application was made by his employer for a 
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security clearance but, by letter dated August 9, 2005 (the Notification Letter).  DOE 
notified the Individual that it possessed derogatory information that created a substantial 
doubt as to the Individual’s eligibility for a clearance under 10 C.F.R. § 710.8, 
paragraphs (h)1 and (j)2. Attachment, Notification Letter.  The letter advised the 
Individual of his right to request a hearing in the matter which he did.  The DOE 
forwarded the request for a hearing to the Office of Hearings and Appeals (OHA) and I 
was appointed to serve as Hearing Officer. 
 
According to the Notification Letter, DOE possesses information which indicates the 
Individual is or has been:  

 
. . . a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist 
as alcohol dependent or as suffering from alcohol abuse.  His alcoholism is an 
illness or mental condition which in the opinion of a psychiatrist, causes or may 
cause, a significant defect in the judgment or reliability of [the Individual].  This 
behavior is subject to the provisions of Title 10, Code of Federal Regulations (10 
CFR), Part 710, “Criteria and Procedures for Determining Eligibility for Access 
to Classified Matter or Special Nuclear Material,” Section 710.8, paragraphs (h) 
and (j). 

 
Notification Letter attachment at 1. 
 
The Notification Letter also states that the Individual: 
 

Has engaged in unusual conduct or is subject to circumstances which tend to 
show that he is not honest, reliable, or trustworthy; or which furnishes reason to 
believe that he may be subject to pressure, coercion, exploitation or duress which 
may cause him to act contrary to the best interests of the national security this 
behavior is subject to the provisions of 10 CFR 710.8(l) (Criterion L)3. 

 
As support, the Notification Letter enumerates documented alcohol difficulties and 
related matters from 1992 to the present time, including: 
  

• Psychiatric and personnel interviews other than those for this proceeding. 
• Suspension from duty due to alcohol abuse and related chronically elevated liver 

enzymes. 
• Pledges to refrain from drinking alcohol. 
 
 

                                                 
1  (h) An illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause, a significant defect in judgment or reliability. 
 
2 (j) Been, or is, a user of alcohol habitually to excess, or has been  diagnosed by a psychiatrist or a licensed clinical psychologist as  
alcohol dependent or as suffering from alcohol abuse. 

 
3  (l) Engaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or 
duress which may cause the individual to act contrary to the best interests of  the national security. Such conduct or circumstances 
include, but are not limited to, criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation of any  
commitment or promise upon which DOE previously relied to favorably resolve an issue of access authorization eligibility. 
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• Claims that he was no longer drinking alcohol, later shown to be untrue. 
• Unsuccessful requests and recommendations of relatives, a personal physician and 

professional counselor to stop drinking. 
• The Individual’s acknowledgment that alcohol is a problem for him. 
• A previous suspension of his access authorization based upon alcohol-related 

concerns. 
• Incidents of driving while intoxicated. 
• A 1998 hearing before the Office of Hearings and Appeals which was terminated 

prior to a decision when the Individual tested positive for alcohol at work and 
resigned in lieu of termination. 

 
Notification Letter attachment, at 1-3. 
 
In the request for a hearing, the individual does not challenge any part of the Notification 
Letter. 
 
The record in the proceeding includes two reports by a DOE-sponsored psychiatrist 
concerning the Individual, his alcohol consumption, and DOE’s security concerns.  The 
first report, dated July 31, 1997, arose after a routine physical check by the employer 
revealed “high liver enzymes.” July 31, 1997 Psychiatrist’s Report(the 1997 Report) at 8.  
The Individual had gotten two DWI’s since 1993 – one involving a near-fatal accident 
and the second a brief incarceration.  1997 Report at 7.  The 1997 interview with the 
Individual was directed towards answering four questions posed by DOE: 
 

1. Is the subject a user of alcohol habitually to excess or is he alcohol dependent or 
suffering from alcohol abuse? 

 
2. If so, is there adequate evidence of rehabilitation and reformation? 
 
3. If not rehabilitated, what length of time and type of treatment would be necessary 

for adequate evidence of rehabilitation and reformation? 
 
4. Does the subject have an illness or mental condition which causes, or may cause, 

a significant defect in judgment or reliability? 
 
At the time of the interview, the Individual said that he had not had a drink of alcohol for 
two months. 1997 Report at 23.  He also said that he was meeting with a counselor at his 
place of employment as well as having attended some outpatient treatment and AA 
meetings in connection with the DWI’s in the early 1990s.  The elevated liver enzymes 
persisted at the time of the 1997 interview. 
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In response to the first three questions posed by DOE, the psychiatrist answered as 
follows: 
 

• Based on information documented in the body of this report, the (Individual) met 
the DSM-IV4 criteria for Substance Abuse, Alcohol, in 1993 and in 1996.  Since 
1997, he now meets the DSM-IV criteria for Substance Dependence, Alcohol.  
Based on his history, as well as the serial [medical] laboratory findings since 
1993, there is evidence that he is drinking habitually to excess. . . . Drinking to the 
point of developing alcohol-related liver damage is maladaptive and the kind of 
drinking pattern to produce such changes has to be habitually to excess.  
Therefore . . . my answer is “yes.” 

 
The (Individual) has never been in a formal alcohol treatment program.  Although 
he went to AA for a while after his two DWI’s in 1993, he told me “it’s done 
nothing for me.”  So based on the above, it is my opinion that there is not 
adequate evidence of rehabilitation. 
 

• The (Individual) drank up until two months prior to me examining him on 
07/02/97.   Because he now meets the DSM-IV criteria for Substance Dependence, 
rather than Substance Abuse, the only drinking pattern that is acceptable for him 
to be in a state of reformation, is complete abstinence from alcohol, which he does 
not demonstrate.  Therefore, to answer your specific question, the answer is “no.” 

 
• In order to show adequate evidence of rehabilitation, my recommendation 

would be that the subject does one of the following two things: 
 

Satisfactorily complete an outpatient alcohol treatment program with a 
minimum of 100 hours of treatment, extending over a minimum of 6 
months. 

 
or 

 
Produce documented evidence of attendance at Alcoholics Anonymous 
(AA) for a minimum of 100 hours with a minimum contact of at least once 
a week and extending over a year.  In addition, the subject would need to 
get a sponsor by the 6th month that he is in AA. 

 
In order to show adequate evidence of reformation the subject needs to 
completely abstain from alcohol and all non-prescribed controlled substances for 
a minimum of one year if he participates in one of the two recommendations for 
rehabilitation above.  If the subject does not enter into a rehabilitation program as 
outlined above (i.e., outpatient, professionally led program or AA), then in order 
to show adequate evidence of reformation he needs to be completely abstinent  

                                                 
4 The Diagnostic and Statistical Manual of the American Psychiatric Association, IVth Edition TR. 
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from alcohol and all non-prescribed controlled substances for a minimum of two 
years. 

 
1997 Report at 32-36 
 
In response to the fourth question – Does the subject have an illness or mental condition 
which causes, or may cause, a significant defect in judgment or reliability? – the 
psychiatrist answered in some detail.  In sum:  Because of the Individual’s alcohol-related 
liver functions and the two DWI’s, the doctor answers “yes,” the Individual’s alcohol 
consumption has caused a significant defect in judgment or reliability.  Whether such a 
defect will recur, the doctor’s answer is that it depends on whether the Individual takes 
the steps prescribed by the psychiatrist (above) and continues to refrain from consuming 
alcohol.  Because the Individual had only refrained from alcohol for two months at the 
time of the report, the doctor’s answer is that “it is more likely than not (the Individual) 
will resume drinking with a year.  After this would occur, it would just be a matter of 
time before the drinking again became problematic in terms of causing a significant 
defect in his judgment and reliability.”  1997 Report at 32-36. 
 
Following the psychiatrist’s report, a Notification Letter similar to that involved in this 
proceeding was issued to the Individual.  Also as is the case here, the Individual 
requested a hearing and that was held on March 24, 1998.  Before a Hearing Officer 
opinion was issued, however, the Individual was allowed to resign from his job “in lieu 
of termination for showing up at (work) on 03/21/98 with a (blood alcohol content) of 
.116/.117.” February 1, 2005 Psychiatrists Report (the 2005 Report) at 2. 
 
The matters leading to this proceeding commence with the application by the Individual’s 
present employer for a security clearance for him.  Part of that process involved a 
Personal Security Interview conducted on October 25, 2004 (the PSI) during which the 
individual admitted that he was still drinking alcohol.  The PSI led to a request for 
another psychiatric evaluation, like that which produced the 1997 Report, for which DOE 
posed essentially the same four questions for the DOE-sponsored psychiatrist.  The 
following are the questions and the doctor’s answers: 

 
1. Has the (Individual) been or is the (Individual) a user of alcohol 
habitually to excess or is he alcohol dependent or suffering from alcohol 
abuse? 
 
Yes.  The (Individual) is alcohol dependent. 

  
2. If so, is there adequate evidence of rehabilitation or reformation? 
 
No.  The (Individual) is currently drinking. 
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3. If not rehabilitated or reformed, what length of time and type of 
treatment would be necessary for adequate evidence of rehabilitation or 
reformation?5 

 
As adequate evidence of rehabilitation the (Individual) can do one of the 
following: 
 

(1) Produce documented evidence of attendance at Alcoholics 
Anonymous (AA) with a sponsor and working on the 12 steps at 
least once a week for a minimum of 200 hours over at least a two-
year’s time and be abstinent from alcohol and all non-prescribed 
controlled substances for a minimum of two years. 

(2) Satisfactorily complete a professionally run, alcohol treatment 
program, either inpatient or outpatient, including aftercare, for a 
minimum of six months and be abstinent from alcohol and all non-
prescribed controlled substances for a minimum of three years. 

 
Any future use of alcohol or non-prescribed controlled substances will be 
evidence that the subject is no longer showing adequate evidence of rehabilitation. 
 
As adequate evidence of reformation there are two options: 
 

(1) If the (Individual) goes through one of the two rehabilitation programs 
above, then a minimum of  two or three years of abstinence from 
alcohol and all non-prescribed controlled substances is necessary to 
show adequate evidence of reformation. 

(2) If the (Individual) does not go through one of the two rehabilitation 
programs above, then a minimum of five years of abstinence from 
alcohol and all non-prescribed controlled substances is necessary to 
show adequate evidence of reformation. 

 
Any future use of alcohol or non-prescribed controlled substances will be 
evidence that the subject is no longer showing adequate evidence of reformation. 
 

4. Does the (Individual) have an illness or mental condition which causes, 
or may cause, a significant defect in judgment or reliability? 

 
The (Individual) has an illness, Substance Dependence, Alcohol.  As I stated in 
my 1997 report, this (illness) causes or may cause, a significant defect in his 
judgment or reliability, at least until such time as he is showing adequate  

                                                 
5 At this point the psychiatrist enters the following qualification:  “Note that in the letter to me of 06/03/97 
[which led to the 1997 Report), questions (2 and 3) say, “rehabilitation and reformation” rather than 
“rehabilitation or reformation.”  That was a template error since 10 CFR 710.8 and the Adjudicative 
Guidelines uses “or” rather than “and.”  So when I answered the questions in 1997, I answered in such (a) 
way that (the Individual) would need both rehabilitation and reformation.  However, he only needs one or 
the other.  Therefore, using the correct “or” rather than “and,” my recommendations are as follows.  These 
recommendations are somewhat different than my recommendations in 1997.” The 2005 Report at 2. 
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evidence of rehabilitation or reformation.  He is not showing adequate evidence 
of rehabilitation or reformation.  Therefore, my answer is still “YES.” 

 
2005 Report at 2-3 
 
IV. THE HEARING 
 
Attending the Hearing was the Individual, the DOE-sponsored psychiatrist and DOE 
Counsel.  The individual called three witnesses -- a long-time acquaintance and co-
worker, his sister, and a personal friend.  On behalf of the Individual, DOE Counsel 
qualified and interviewed each witness and the Individual supplemented that procedure 
with his own questions, where desired.   
 
In brief, the collective testimony of the witnesses was intended to cover the Individual’s 
full waking life, seven days a week, while working, while at home, and during weekends.  
The testimony of the witnesses was that they had not seen the Individual drink alcohol for 
at least the past year and a half.  In my view that testimony was very convincing.  
 
The Individual testified that he had not drunk alcohol since October, 2004, and that he 
had stopped drinking permanently.  The testimony also confirmed the substance of the 
record, namely, that the Individual had started drinking at 16 years of age and – with 
some periods of abstinence and treatment – had continued to do so despite arrest, life-
threatening accident, loss of employment, as well as the urging of doctors, counselors, 
family and the DOE-sponsored psychiatrist. 
 
The testimony of the DOE-sponsored psychiatrist followed closely the written 
recommendations in the 1997 Report and the 2005 Report set forth above.  The doctor 
testified that, in order to reduce the likelihood of relapse to acceptable levels – for 
national security purposes -- the Individual must have abstained from alcohol for more 
than eighteen months and have undergone treatment.  Without treatment, the psychiatrist 
stated that a considerably longer period of abstinence would be necessary before the 
psychiatrist could find that the likelihood of relapse was sufficiently low to allow the 
doctor to find reformation or rehabilitation.  
 
IV. STANDARD OF REVIEW  
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when 
the existence of derogatory information leaves unresolved questions about an individual’s 
eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. 
§ 710.21(b) (6).  Once DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individual must come forward with 
evidence to convince DOE that restoring his or her access authorization “would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.” See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE 
¶ 82,752 at 85,511 (1995), and cases cited therein.  Any doubt regarding an individual’s  
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eligibility for access authorization shall be resolved in favor of the national security. 10 
C.F.R. § 710.7(a). 
 
Applicable DOE regulations state: "The decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent 
with the national interest." 10 C.F.R. § 710.7(a).  In resolving questions about the 
individual’s eligibility for access authorization, I must consider the relevant factors and 
circumstances connected with the individual’s conduct, set out in Section 710.7(c): the 
nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; how recently and often the conduct 
occurred; the age and maturity of the individual at the time of the conduct; whether 
participation was voluntary; rehabilitation, reformation and other pertinent behavioral 
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, 
or duress; the likelihood of continuation or recurrence; and other relevant and material 
factors. 
 
For the reasons discussed below, it is my opinion that the individual has not resolved the 
concerns in the Notification Letter, and should not be granted access authorization at this 
time. 
 
V. OPINION 
 
This is a difficult decision.  If I give full credit to the witnesses’ and Individual’s 
testimony that he has not drunk any alcohol for nearly one and one-half years, since 
October 2004, this is very, very positive.  At the same time, the record and his own 
testimony indicates that the Individual has stopped drinking before.  So, balancing the 
interests of national security against the possibility that the Individual has not fully 
reformed his behavior – namely, could again relapse -- I cannot conclude that a security 
clearance should be granted.  The Individual has a long history of alcohol consumption, 
abstention and relapse, all in full view of the continuing threat to his health from alcohol, 
the alcohol-related accident and hospitalization, job loss, and the opinions of the DOE-
sponsored psychiatrist.  With respect to the latter, I must take into account that the first of 
the DOE-sponsored psychiatrist’s opinions and recommendations as to reformation and 
rehabilitation was provided to the Individual nearly nine years ago, but apparently 
ignored.  All of this together convinces me that at a longer period of abstinence and 
perhaps some treatment would be necessary before I could conclude that the security 
risks are mitigated and the granting of a security clearance to the Individual was 
appropriate under the applicable standards and regulations.  
 
VI. CONCLUSION 
 
The Individual has not resolved the Criteria H and J concerns set forth in the Notification 
Letter. Therefore, I cannot conclude that restoring the Individual’s access authorization 
“would not endanger the common defense and security and would be clearly consistent  
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with the national interest.”10 C.F.R. § 710.7(a). Accordingly, I conclude that a personnel 
security access authorization should not be granted at this time. 
 
The parties may seek review of this Decision by an Appeal Panel under the regulation set 
forth at 10 C.F.R. § 710.28. 
 
 
 
Richard T. Tedrow 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 10, 2006   



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 

May 12, 2006 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 25, 2006 
 
Case Number:  TSO-0345 
 
This Decision concerns the eligibility of  xxxxxxxxxxxxxxx (“the Individual”) for 
continued access authorization. This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, access authorization should be 
granted to the Individual.  For the reasons detailed below, it is my recommendation that 
access authorization not be granted at this time. 
 
I. APPLICABLE REGULATIONS 

 
The regulations governing an individual’s eligibility for access authorization (also 
“security clearance”) are set forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” An 
individual is eligible for access authorization if such authorization “would not endanger 
the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. § 710.7(a). “Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.” Id. See generally 
Department of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with 
the interests of national security” test indicates that “security-clearance determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 
1403 (9th Cir. 1990) (strong presumption against the issuance of a security clearance).  
 
If a question concerning an individual’s eligibility for a clearance cannot be resolved, the 
matter is referred to administrative review. 10 C.F.R. § 710.9. The individual has the 
option of obtaining a decision by the manager at the site based on the existing 
information or appearing before a hearing officer. Id. § 710.21(b)(3). The burden is on 
the individual to present testimony or evidence to demonstrate that he is eligible for 
access authorization, i.e., that access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.” Id. § 
710.27(a). 
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II. BACKGROUND 
 
This proceeding commenced when, by letter dated November 23, 2005 (the Notification 
Letter), the local security office (LSO) informed the Individual that it possessed 
derogatory information that created a substantial doubt as to the Individual’s continued 
eligibility for an access authorization under 10 C.F.R. § 710.8, paragraphs (h)1 and (j)2.  
Attachment, Notification Letter dated November 23, 2005 (Notification Letter).   The 
letter advised the Individual of his right to request a hearing in the matter and he did so 
on December 15, 2005.  The Office of Hearings and Appeals (OHA) received the request 
on January 25, 2006, and I was appointed to serve as Hearing Officer. 
 
The Individual is employed by a contractor at a DOE facility in a position that requires 
him to have an access authorization.  According to the Notification Letter, LSO possesses 
information which indicates the Individual is or has been  

 
. . . a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist 
as alcohol dependent or as suffering from alcohol abuse.  His alcoholism is an 
illness or mental condition which in the opinion of a psychiatrist, causes or may 
cause, a significant defect in the judgment or reliability of [the Individual].  This 
behavior is subject to the provisions of Title 10, Code of Federal Regulations (10 
CFR), Part 710, “Criteria and Procedures for Determining Eligibility for Access 
to Classified Matter or Special Nuclear Material,” Section 710.8, paragraphs (h) 
and (j). 

 
Notification Letter attachment at 1. 
 
As support, the attachment to the Notification Letter enumerates the Individual’s known 
alcohol difficulties and related matters from 1981 to the present, including the results of a 
two psychiatric examinations.  In his December 15, 2005 request for a hearing the 
Individual responded to the allegations in the Notification Letter.  For clarity, the items 
are first, the allegations of the Notification Letter, and then the response of the Individual 
– in italics -- taken from his December 15 hearing request. 
 

A. On July 8, 2005 . . . a DOE-consultant psychiatrist, evaluated [the 
Individual and concluded that he] met the Diagnostic and Statistical 
Manual of the American Psychiatric Association, IVth Edition Test 
Revision (DSM-IV TR) criteria for two illnesses:  Delusional Disorder, 
Pathological Jealousy or Alcohol-Induced Delusional Disorder, which 

                                                 
1  (h) An illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause, a significant defect in judgment or reliability. 
 
2 (j) Been, or is, a user of alcohol habitually to excess, or has been  
diagnosed by a psychiatrist or a licensed clinical psychologist as  
alcohol dependent or as suffering from alcohol abuse. 
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causes, or may cause, a significant defect in judgment or reliability.  
Additionally, he has been, or is, a user of alcohol habitually to excess, and 
probably is in the early, pre-clinical stage of alcohol dependence. 

 
Individual: I affirm that I met with . . . a DOE consultant psychiatrist, for evaluation 

on . . . July 27, 20053. 
 

B. On December 16, 1994 . . . a DOE consultant-psychiatrist, evaluated [the 
Individual and] . . . concluded that [he] met the Diagnostic and Statistical 
Manual of the American Psychiatric Association, IVth Edition Text 
Revision (DSM-IV TR) criteria for Substance Abuse, Alcohol, and for 
Delusional Disorder, Jealous Type or Alcohol-Induced Delusional 
Disorder, Pathological Jealousy which causes, or may cause, a significant 
defect in judgment and reliability.  [The psychiatrist] recommended [the 
Individual] as a candidate for the Employee Assistance Program Referral 
Option (EAPRO) and advised him not to drink any alcohol.  However, 
during a personnel security interview (PSI) conducted on March 30, 2004, 
he admitted that he resumed drinking alcohol a few months after 
completing the EAPRO program in 1997, despite being told by [the 
psychiatrist] that he should never drink alcohol.4 

 
Individual: I affirm that I met with . . . a DOE consultant psychiatrist, for evaluation 

on . . .  December 16, 1994. 
 

C. Information in the possession of the DOE indicates that [the Individual] 
has had the following alcohol-related incidents. 
 
1. On August 25, 2003, the . . . Sheriff’s Department . . . and the . . . 

Police Department . . . identified him as a suspect in a Battery 
incident.  [One] report indicated that an odor of alcohol was 
detected . . . 

 
Individual: I deny all allegations of this report. 
 

2. On July 15, 1994, the . . . Sheriff’s Department, arrested and 
charged him with Domestic Violence and the . . . Sheriff’s 
Department subsequently served him with a Restraining Order.  
[The Individual] had been drinking prior to the incident. 

 
Individual: I take full responsibility for my actions that occurred on this date. 
 

                                                 
3  July 27th is the date of issuance of the DOE-sponsored psychiatrist’s report of the July 8th  interview with 
the Individual. 
4  The same DOE consultant-psychiatrist conducted each examination. 
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3. On June 14, 1991, the . . . Police Department . . . arrested and 
charged him with Negligent Use of a Deadly Weapon.  He also had 
a full can of beer in the vehicle with him at the time of the arrest. 

 
Individual: I take full responsibility for the charges. 
 

D. DOE is in possession of the following information regarding his alcohol 
use. 
 
1. On February 5, 1995, [the EAPRO employee] who counseled [the 

Individual] during EAPRO, indicated that his problems go beyond 
just alcohol, because alcohol does not cause excessive jealousy. 

 
Individual: I affirm that I sought counseling with [the] counselor. 
 

2. On August 24, 1994, as part of his court-ordered treatment for 
anger management, [the Individual] was advised to receive 
treatment for addiction to alcohol.  Despite this advisement, he did 
not follow through with the counseling or treatment. 

 
Individual: I deny these allegations, I did seek treatment . . . 
 

3. In [a personnel security interview] on September 14, 1993, he 
admitted to seven or eight incidents of domestic violence with his 
former spouse between 1981 and 1991, which left visible bruises 
on her arms and face.  Due [to] his abuse, she had to have a blood 
clot surgically removed from her brain in 1982.  He also admitted 
to seven or eight incidents of domestic violence with his current 
girlfriend, leaving visible bruises on her arms.  Moreover, he 
acknowledged that alcohol was a factor in each of the incidents of 
domestic violence. 

 
Individual: I take full responsibility for my actions toward my former spouse, from 

1981 to 1991, but will not assume responsibility for the blood clot that 
was surgically removed from her brain in 1982.  My former wife was born 
with a brain defect that contributed to the blood clot. 

 
I also take full responsibility for the incidents that were reported with my 
girlfriend who is now my wife. 
 

Notification Letter attachment at 1-3 and December 15, 2005 Request for Hearing. 
 
The same DOE-consultant psychiatrist examined the Individual in 1994 and in 2005.  The 
doctor’s analysis, conclusions and recommendations of the 2005 report are more detailed 
than those of the 1994 report, but otherwise substantially the same.  One important 
difference is that, based upon a normal liver enzyme report, the 2005 Report finds “that 
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there is very strong evidence that the subject is not drinking as much now as he was in 
1994.”  DOE-Consultant Psychiatrist Report dated July 27, 2005 (the 2005 Report) at 23. 
 
In response to questions posed by DOE5 – in brief – the psychiatrist answered that, yes, 
the Individual has been a user of alcohol to excess but did not diagnose the Individual as 
dependent in 2005.  As to adequate evidence of rehabilitation or reformation, the 
psychiatrist answered no, there is not.  The bases for this lie in the Individual’s 
continuing use of alcohol and “the relationship of alcohol to his propensity to violence 
and pathological jealousy.” The 2005 Report at 26. 
 
As to what length of time and type of treatment would be necessary for adequate 
evidence of rehabilitation or reformation, the psychiatrist answers that for rehabilitation 
the Individual can either: 
 

Produce documented evidence of attendance at Alcoholics Anonymous (AA) with 
a sponsor and working on the 12 steps at least once a week for a minimum of 100 
hours over at least a year’s time and be abstinent from alcohol . . . for a minimum 
of two years. 
 
or 
 
Satisfactorily complete a professionally run, alcohol treatment program, either 
inpatient or outpatient, including aftercare, for a minimum of six months and be 
abstinent from alcohol and all non-prescribed controlled substances for a 
minimum of three years. 

 
The 2005 Report at 26. 
 
For adequate evidence of reformation the psychiatrist posed two options: 
 

If the subject goes through one of the two rehabilitation programs above, then a 
minimum of two or three years of abstinence from alcohol and all non-prescribed 
controlled substances is necessary to show adequate evidence of reformation. 
 
If the subject does not go through one of the two rehabilitation programs above, 
then a minimum of five years of abstinence from alcohol . . . is necessary to show 
adequate evidence of reformation. 
 
Any future use of alcohol . . . will be evidence that the subject is no longer 
showing adequate evidence of reformation. 

                                                 
5 The questions the DOE-consultant psychiatrist was asked to address were:  a.  Has the subject been or is 
the subject a user of alcohol habitually to excess or is he alcohol dependent or suffering from alcohol 
abuse?  b.   If so, is there adequate evidence of rehabilitation or reformation?  c. If not rehabilitated or 
reformed, what length of time and type of treatment would be necessary for adequate evidence of 
rehabilitation or reformation?   d. Does the subject have an illness or mental condition which causes, or 
may cause, a significant defect in judgment or reliability?  2005 Report at 24-7. 
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The 2005 Report at 26-7 
 
The last question is “does the Subject have an illness or mental condition which causes, 
or may cause, a significant defect in judgment or reliability?”  The psychiatrist’s 
diagnosis is that yes, he does.  Except that the Individual is not now “suffering from 
alcohol abuse,” the diagnosis is the same as in the 1994 Report:  “(E)ither the Delusional 
Disorder, Pathological Jealousy or Alcohol-Induced Delusional Disorder.”  For adequate 
evidence of rehabilitation and reformation, the doctor opines that the Individual must 
refrain from using “alcohol to excess and . . . not (have) had any evidence of pathological 
jealousy for a minimum of ten years.”  The 2005 Report at 28. 
 
The event that precipitated this proceeding occurred August 25, 2003, and involved a 
roadside encounter with a man who worked with the Individual’s wife.  The man claimed 
that the Individual physically assaulted him and filed a police report to that effect.  Police 
reports concerning the event identify the Individual as a suspect in the battery incident.  
Those reports also say that the odor of alcohol was detected on the Individual’s breath. 
DOE Exhibits Notebook Information Form, tab 2 at 2.  The Individual denies that there 
was any physical contact and asserts that he did not initiate the incident. 
 
IV. THE HEARING 
 
Attending the hearing were the Individual, DOE Counsel and the DOE-sponsored 
psychiatrist.  The Individual called four witnesses:  His supervisor and long-time co-
worker, a long-time friend and co-worker, another very long-term friend and supervisor, 
and the Individual’s wife.  On behalf of the Individual, DOE Counsel very effectively 
qualified and interviewed each witness and the Individual supplemented that procedure 
with his own questions, where desired. 
 
Each of the first three witnesses has known the Individual for very long periods, i.e., from 
two to three decades.  Each saw the individual regularly on the job and, less frequently, 
off the job.  Each testified to the Individual’s reliability at work, his very calm and even 
demeanor, and his sobriety on the job and off.  None had ever seen the Individual drunk 
or hung over on the job.  As for drinking while not at work, each testified that they had 
only rarely seen the Individual take a drink and never seen him inebriated. Transcript 
(Tr.) of Hearing at 24-52. 
 
The Individual’s wife of 10 years testified that he did not have a problem with alcohol, 
and that she had not seen him drink since two months before the hearing.  She also 
testified that she had not seen the Individual drunk for many years, longer ago than she 
could remember.  She stated that his habits were temperate -- only a couple of beers once 
of twice a week.  Finally, she testified that the last incident of domestic violence between 
them was in 1994, and that both of them had taken part in treatments/counseling for anger 
over the ensuing two years. Tr. at 53-73. 
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Concerning the August 2003 roadside altercation with the wife’s former co-worker, she 
testified that the Individual was not drinking that day.  Other than that, she could testify 
only as to what the Individual had told her, namely, that there was no physical altercation 
and he did not initiate the event. Tr. at 56-7. 
 
The DOE-sponsored psychiatrist testified to the substance and diagnoses of his two 
reports namely, that the Individual has been an alcohol abuser and has a Delusional 
Disorder, Pathological Jealousy or Alcohol-Induced Delusional Disorder. Trans. at 112-
3.  He also testified that there was a strong relationship between the Individual’s alcohol 
use and violence. Trans. at 113-5.  Also according to the psychiatrist, even though there 
was evidence that the Individual was no longer abusing alcohol and that there were no 
reported incidents of domestic violence in the last number of years: 

 
(In) the incident in 2003, there was enough evidence that that was related to 
jealousy, in my opinion, that that was the kind of problem that could cause a 
significant defect in judgment or reliability, simply because, in a way, it was my 
worst prediction, that (the Individual) could be jealous about somebody that he 
works with, and, because [of the nature of his job] I thought that was potentially 
very dangerous to have those kind of feelings towards other males, and whether 
he hit the other male or not, (the August 25, 2003, incident, it) was still a verbal 
assault, an altercation, and so I wanted to see ten years with no evidence of that, 
and the best way to ensure that was don’t drink and get into some kind of therapy 
or counseling to try to understand yourself better in that respect . . . Given the 
connection between alcohol and violence, my opinion is that, in order to show 
adequate evidence of rehabilitation or reformation, you can’t drink at all . . . The 
fact that (the Individual is) still drinking, he’s not showing adequate evidence of 
rehabilitation or reformation. 

Tr. at 114-5. 

The Individual’s testimony – elicited largely by DOE counsel – explained the incidents of 
domestic violence, his experience in counseling after the 1994 incident, that he had 
stopped drinking alcohol during the counseling but resumed thereafter, and that he had 
now stopped drinking permanently.  As for the August 25, 2003 incident, the Individual 
testified that he was tailgated on the way home from work by another vehicle, thought it 
was “his friend,” and pulled over to the side of the road at which time he recognized his 
wife’s former co-worker.  At that point, he stated that words were exchanged but he did 
not get out of his car and there was no physical contact.  He also stated that he had not 
been drinking the day of the incident and did not know why the other person had filed the 
police report.  Finally, it was clear from the individual’s testimony that he had not really 
read either of the two reports prepared by the DOE-sponsored psychiatrist, and had not 
read the record provided to the Individual in this proceeding. Tr. at 74-103. 
 
IV. STANDARD OF REVIEW  
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when 
the existence of derogatory information leaves unresolved questions about an individual’s 
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eligibility for access authorization.  A hearing is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. 
§ 710.21(b) (6).  Once DOE has presented derogatory information affecting an 
individual’s eligibility for access authorization, the individual must come forward with 
evidence to convince DOE that restoring his or her access authorization “would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.” See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE 
¶ 82,752 at 85,511 (1995), and cases cited therein.  Any doubt regarding an individual’s 
eligibility for access authorization shall be resolved in favor of the national security. 10 
C.F.R. § 710.7(a). 
 
Applicable DOE regulations state: "The decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent 
with the national interest." 10 C.F.R. § 710.7(a).  In resolving questions about the 
individual’s eligibility for access authorization, I must consider the relevant factors and 
circumstances connected with the individual’s conduct, set out in Section 710.7(c): the 
nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; how recently and often the conduct 
occurred; the age and maturity of the individual at the time of the conduct; whether 
participation was voluntary; rehabilitation, reformation and other pertinent behavioral 
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, 
or duress; the likelihood of continuation or recurrence; and other relevant and material 
factors. 
 
For the reasons discussed below, it is my opinion that the individual has not resolved the 
concerns in the Notification Letter, and should not be granted access authorization at this 
time. 
 
V. OPINION 
 
I will be brief.  I thought the Individual was disengaged during the hearing.  He had not 
read either of the two reports prepared by the DOE-sponsored psychiatrist and he had not 
read the record provided to him.  Perhaps he had skimmed the material.  One way or the 
other, he did not meet his burden of refuting or mitigating the charges of the Notification 
Letter.  The Individual’s witnesses offered nothing concerning the main thread of the 
proceeding:  Unreasoning jealousy and violent behavior frequently linked to alcohol.  
Against this the psychiatrist’s reports and recommendations of a dozen year’s standing -- 
along with the doctor’s direct testimony -- stand virtually unchallenged.  The Individual 
claims he has stopped drinking, but that began only two months before the hearing.  He 
also claims to have avoided violent behavior, but the 2003 incident and police report are 
not satisfactorily explained.  Consequently, even giving all of the testimony of the 
Individual and his witnesses full credence, I still must defer to the psychiatrist’s 
diagnoses of unremediated “Delusional Disorder, Pathological Jealousy or Alcohol-
Induced Delusional Disorder” and use of alcohol habitually to excess.  I therefore have 
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no choice but to find that the Criteria H and J concerns set forth in the Notification letter 
are unresolved.  
 
VI. CONCLUSION 
 
The Individual has not resolved the Criteria H and J concerns set forth in the Notification 
Letter. Therefore, I cannot conclude that restoring the Individual’s access authorization 
“would not endanger the common defense and security and would be clearly consistent 
with the national interest.” 10 C.F.R. § 710.7(a). Accordingly, the Individual’s access 
authorization should not be restored. 
 
The parties may seek review of this Decision by an Appeal Panel under the regulation set 
forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard T. Tedrow 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  May 12, 2006 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                            November 14, 2006 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  January 31, 2006 
 
Case Number:  TSO-0349 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) for 
continued access authorization.  This decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the DOE may suspend an individual’s access authorization where 
“information is received that raises a question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been 
received and a question concerning an individual’s eligibility to hold an access authorization has 
been raised, the burden shifts to the individual to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common defense and security and would 
be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In assessing derogatory information, the DOE considers various 
factors including the nature of the conduct at issue, the frequency or recency of the conduct, the 
absence or presence of reformation or rehabilitation, and the impact of the foregoing on the 
relevant security concerns.  10 C.F.R. § 710.7(c).  The ultimate decision concerning eligibility is 
a comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 
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II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
her to have an access authorization. The Individual’s employer sought to have the Individual’s 
clearance upgraded. During the course of a Local Security Office’s (LSO) background 
reinvestigation of the Individual, the LSO discovered derogatory information concerning the 
Individual’s history of psychiatric illness. The LSO subsequently arranged for the Individual to 
be examined by a DOE-contractor psychiatrist (DOE Psychiatrist) in September 2005. The DOE 
Psychiatrist then issued a written evaluative report concerning the Individual. 
 
In November 2005, the LSO informed the Individual that her history of mental illness and the 
DOE Psychiatrist’s evaluative report constituted derogatory information that created a substantial 
doubt as to her continued eligibility for a security clearance under 10 C.F.R. § 710.8(h) 
(Criterion H). November 2005 Letter from Manager, Personnel Security Division, to Individual 
(Notification Letter).  
 
A hearing was held in this matter.  At the hearing, DOE presented one witness, the DOE 
Psychiatrist. The Individual offered her own testimony, as well as that of her psychiatrist 
(Individual’s Psychiatrist), a supervisor who has employed her for a project, and a long-time 
friend.  The DOE has submitted 18 exhibits for the record. The Individual submitted two 
exhibits, one a letter of reference and the other consisting of medical records.  

 
III. ANALYSIS 

The facts in this case are essentially not in dispute. A brief summary is provided below drawn 
primarily from the DOE Psychiatrist’s evaluative report. 
 
The Individual suffered from a traumatic event when her boyfriend committed suicide in January 
1996. DOE Exhibit (Ex.) 4 at 3.  A little over a week later the Individual sought treatment from a 
psychiatrist (original psychiatrist). The psychiatrist noted that the Individual suffered from 
various symptoms such as depression, weight loss and insomnia. DOE Exhibit (Ex.) 4 at 3. His 
initial diagnosis of the Individual was “Major Depressive Disorder, Recurrent, Severe.” Ex. 4 at 
3. The Individual was prescribed an anti-depressant and an anti-anxiety drug but the Individual 
did not keep a follow-up appointment with the psychiatrist or remain on the prescribed 
medication. Ex. 4 at 3. The Individual subsequently stopped taking these medications. Ex. 4 at 3.  
 
Approximately four months later, in May 1996, the Individual was hospitalized for a psychiatric 
illness. At this time the Individual reported that she had been hearing voices from a person she 
believed was a “white witch.”  Ex. 4 at 3.  She also believed that information was being sent to 
her from her deceased boyfriend. Ex. 4 at 3.  She was initially diagnosed by a psychiatrist at the 
hospital as suffering from Brief Reactive Psychosis. Ex. 4 at 3. She was discharged from the 
hospital three days later, given a prescription for an anti-anxiety drug and was referred to the  
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original psychiatrist. Ex. 4 at 3.  The original psychiatrist saw the Individual and prescribed an 
additional antipsychotic medication along with the antidepressant and anti-anxiety medications 
he originally prescribed for the Individual. 
 
Five days later the Individual went to the emergency room of a hospital because she felt “as if 
she was going to die.” Ex 4 at 4. The original psychiatrist noted the day after her visit to the 
emergency room that the Individual had stopped taking her medication due to hallucinations 
telling her not to take the medicine. Ex. 4 at 4.  The original psychiatrist prescribed a different 
antidepressant and prescribed another antipsychotic drug. Ex. 4 at 4.  
 
Two days after her visit to the emergency room, the Individual was admitted to a hospital for an 
exacerbation of her psychiatric illness.  Throughout most of her six day stay at the hospital the 
Individual reported that she experienced auditory hallucinations such as hearing voices telling 
her she was a witch or that she would be punished for speaking to a nurse. Ex. 4 at 4.  The 
Individual also admitted to having suicide-related thoughts.  Ex 4 at 4. After approximately one 
week the Individual was discharged from the hospital. Her diagnosis at the time of discharge was 
“Major Depression disorder, recurrent, severe with psychotic features.” Ex. 4 at 5. The 
Individual was again discharged with prescriptions for the antidepressant, antipsychotic and anti- 
anxiety drugs she had been previously taking. Ex. 4 at 5.   
 
The Individual continued to see the original psychiatrist from the period May 1996 to July 1996.  
During her appointment with the original psychiatrist in June 1996, the Individual informed him 
that she had stopped taking her antidepressant and one of the antipsychotic medications because 
of the severe side effects of those medications. The original psychiatrist then prescribed another 
antidepressant. Ex. 4 at 5 After an appointment with the original psychiatrist in early July 1996, 
the Individual stopped coming to appointments and eventually stopped taking her prescribed 
medications. Ex. 6 at 30; Ex. 4 at 5. 
 
The Individual married in 1999 but then divorced in 2000. The Individual subsequently 
experienced depressive symptoms during 2000. She sought treatment from her primary care 
physician who prescribed an antidepressant. Ex. 4 at 6. Subsequently, in November 2003, the 
Individual experienced another bout of depression and was again prescribed an antidepressant by 
her primary care physician. Ex. 4 at 6.  
 
In January 2004, the Individual went to the emergency room at a hospital with symptoms of 
shaking and dehydration. Ex. 4 at 6. The Individual attributed the symptoms to an excessive dose 
of her antidepressant drug.1 Her primary care physician subsequently lowered the dose of her 
antidepressant drug.  The Individual reported to the DOE Psychiatrist that she then stopped 

                                                 
1 There seems to be some difference between the DOE Psychiatrist’s report which states she stopped taking her 
antidepressant drug three weeks after it was prescribed in November 2003 and the Individual’s account in an August 
2004 Personnel Security Interview conducted with the Individual. See Ex. 4 at 6 (DOE Psychiatrist); Ex. 6 at 50-51 
(2004 PSI). I have used the Individual’s account for this narrative but the difference is not significant for purposes of 
this decision.   



 -4-

taking her prescribed medication in December 2004 because of the side effects of the drugs. Ex. 
4 at 7. 
  
The record before me indicates that the LSO had sufficient grounds to invoke Criterion H. The 
Individual has a documented history of suffering from a depressive illness with psychotic 
features. As the DOE Psychiatrist testified, the hallmark of psychotic symptoms is loss of contact 
with reality through hallucinations or delusions. Transcript of Hearing (Tr.) at 13.  A person who 
experiences command hallucinations, hallucinations where a voice inside a person is instructing 
them to perform a particular action, presents an obvious security concern. Tr. at 20. 
Consequently, the LSO had sufficient grounds to invoke Criterion H. 
 
In mitigation of the Criterion H concerns raised by the derogatory information presented in the 
Notification Letter, the Individual asserts that her current condition presents very little chance 
that she would ever again suffer psychotic symptoms. In opposition, the DOE Psychiatrist 
believes that the Individual’s history of depressive illness with psychotic symptoms plus her 
predilection for stopping antidepressive medication abruptly results in a significant likelihood 
that the Individual may suffer from psychotic symptoms in the future. 
 
At the hearing, the DOE Psychiatrist reiterated his opinion that the Individual suffers from 
recurrent depression with psychotic features. Tr. at 12.  He stated that the Individual will 
continue to have a vulnerability to suffer from future depressions. Tr. at 16. As of the date of the 
hearing, the DOE Psychiatrist found that the Individual has suffered from five previous episodes 
of depressive disorder and would likely suffer from future episodes of depression. Tr. at 16.  The 
DOE Psychiatrist stated that while none of the previous depressive episodes involved psychotic 
symptoms, these symptoms may have been “blunted” due to the fact that she was already taking 
antipsychotic medications at the time of the episode. Tr. at 18. He further testified that if a person 
has suffered from psychotic symptoms with a past depressive episode, such symptoms are more 
likely to occur in a future depression. Tr. at 18-19, 39. This would be especially true if the 
Individual experienced another loss of a boyfriend or similar stressful event. Tr. at 28. 
 
The DOE Psychiatrist was also concerned by the Individual’s history of non-compliance with her 
prescribed medications. Tr. at 20. He recognized that this was caused by a combination of 
factors, including the significant side effects that her prescribed antipsychotic medication can 
have on individuals such as drooling and stiffness. Tr. at 20-21. He was further concerned by the 
Individual’s failure to consult her physician before stopping the medications. Tr. at 21. The 
Individual’s future judgment and reliability is of concern to the DOE Psychiatrist because of the 
Individual’s history of depressive episodes with psychotic symptoms and the Individual’s failure 
to manage the illness responsibly as demonstrated by her non-compliance with her prescribed 
medication regime. Tr. at 22, 29. 
 
The DOE Psychiatrist recommended that, given the Individual’s history, she be treated on a 
continuing basis with one of the antidepressants and an antipsychotic that the Individual has 



 -5-

tolerated well in the past. Tr. at 24.  He also recommended psychotherapy or counseling due to 
the dysfunctional family relationships she has experienced in her life. Tr. at 33. 
 
After listening to the Individual and the Individual’s Psychiatrist testify (see below), the DOE 
Psychiatrist opined that he believed that the Individual would have a “one-fifth of 80 percent” 
chance of suffering another depressive episode over the next five years. Tr. at 161. During that 
future episode, she could possibly demonstrate psychotic symptoms. Tr. at 164. 
 
At the hearing the Individual testified that she stopped taking her antidepressant medication 
because none of her physicians ever informed her that she would have to take the medicine for 
the rest of her life. Tr. at 98. Instead, she believed that she no longer had to take the medication 
once she started feeling better. Tr. at 98. She does realize now that one should not abruptly 
discontinue antidepressants. Tr. at 105.  She also testified that as a single mother she at times had 
to discontinue receiving psychiatric help due to financial concerns. Tr. at 98. Currently she sees a 
psychiatrist once a month. Tr. at 98. At present she is not taking any antidepressant medication 
nor has her current psychiatrist prescribed any antidepressants. Tr. at 101.  
 
The Individual also testified that she believes she is a much different person from the one she 
was in 1996. Since the occurrence of the psychotic symptoms in 1996, the Individual has gone 
through a number of stressful events and not had any recurrence of those symptoms. The 
Individual has had to endure litigation with her ex-husband concerning child support. Tr. at 99. 
Additionally, the Individual has purchased a house as well as another piece of property. Tr. at 99.  
She believes that she needs to be a strong person for her children. Tr. at 103.  
 
The Individual’s Psychiatrist also testified. She has diagnosed the Individual as suffering from 
Post Traumatic Stress Disorder (PTSD), Major Depressive Disorder, Recurrent, and Psychotic 
Disorder NOS (not otherwise specified). Tr. at 113. She believes that the Individual experienced 
PTSD as a result of the suicide of the Individual’s boyfriend. The Individual’s Psychiatrist 
further testified that the sleep deprivation the Individual experienced for four months after the 
suicide may have triggered her psychotic symptoms. Tr. at 113. Because the Individual is 
currently not depressed or suffering from psychotic symptoms, the Individual’s Psychiatrist has 
not prescribed any medications for the Individual. Tr. at 117-18, 123-24, 130.      
 
Because of the Individual’s prior history of depression the Individual’s Psychiatrist believes that 
it is probable that the Individual will become depressed again but that she will nevertheless be 
able to carry out the important responsibilities of holding a job and caring for her children. Tr. at 
117-18. With regard to the Individual’s chances of experiencing psychotic symptoms in the 
future, the Individual’s Psychiatrist testified that  
 

I'm just suggesting that she's had multiple episodes of severe stress and not been 
psychotic, and she's tolerated the stress -- for instance, growing up in a chaotic 
home, lot of domestic violence, and she was nevertheless able to go to school, 
finish high school.  She was severely physically abused by her husband, and she 
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did not become psychotic.  She's had significant financial stressors, she's not 
become psychotic.  She's a single parent. She's always worked, she's always done 
well at her job. 
 
So the only factor that's significantly different -- and on those, she's -- you know, 
as [the DOE Psychiatrist] pointed out, she's had five different depressions, but she 
did not become psychotic at all of them, only on one, so whether she will become 
psychotic in the future, I can't tell you, but I can certainly tell her not to become 
sleep deprived, because that, I believe, probably contributed to her situation. 

 
Tr. at 115.  When asked if the Individual may have a defect in judgment in the future, the 
Individual’s Psychiatrist stated that it was difficult to predict future behavior but believed that 
there is a “low probability of a disaster” concerning the Individual’s behavior based in part on 
the rapport she has with the Individual. Tr. at 118-19. She believes that the Individual has better 
insight as to herself and has matured. Tr. at 127-28. 
 
After considering all of the evidence and testimony presented in this case, I find that the 
Individual has sufficiently mitigated the security concern raised by her history of depression and 
the diagnosis of recurrent depression with psychotic symptoms. It is not the possibility that 
Individual’s may experience future depressions itself that raises the security concern but the 
possibility of the Individual experiencing psychotic symptoms with a future depression that is the 
security concern in this case. I find it very significant that her last documented incident of 
psychotic symptoms occurred approximately ten years ago.  The Individual has experienced a 
number of bouts with depression since then without demonstrating psychotic symptoms even in 
the face of significant non-compliance with taking her prescribed medications.2  Further, despite 
this history of depression and the considerable amount of stressful situations she encountered, 
she seems to have fulfilled all of her responsibilities as a parent and employee. See Tr. at 64, 72 
(testimony from supervisor); Tr. at 84-85 (testimony from a friend). While I do not dispute the 
DOE Psychiatrist’s opinion concerning the probability of the Individual experiencing depression 
in the future, this does not in itself quantify the chances that she will experience psychotic 
symptoms with such future depression. The Individual’s Psychiatrist’s testimony indicates that 
the chances that the Individual will suffer psychotic symptoms in the future are low.  Given the 
record before me, I find that the Individual has presented sufficient evidence to resolve the 
Criterion H derogatory information.3 

                                                 
2  I note that the DOE Psychiatrist suggests the possibility that she may have suffered from psychotic symptoms 
(“blunted” symptoms) in some of her other bouts of depression. Tr. at 18. My review of the medical records 
presented into evidence does not show any indication that the Individual suffered from psychotic symptoms other 
than in 1996.  
3    The DOE Psychiatrist testimony suggests that he would have opined differently if the Individual was currently 
being treated with prophylactic doses of an antidepressant and an antipsychotic. Tr. at 24-25. Additionally, the 
Individual’s history of noncompliance with her prescribed medications was a factor in his opinion and was cited in 
the notification letter. Tr. at 22-24. As my decision above indicates, I find that, even in the Individual’s current state 
of not being treated with medication, the Criterion H information has been mitigated. Consequently, I do not find the 
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IV. CONCLUSION 

As explained above, I find that the security concerns related to the Individual’s history of 
depression and her diagnosis of Recurrent Depression with Psychotic Features (Criterion H 
derogatory information) has been resolved.  I conclude that restoring the Individual’s access 
authorization “would not endanger the common defense and security and would be clearly  
consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s 
access authorization should be restored.  The parties may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: November 14, 2006 

                                                                                                                                                             
Individual’s history of non-compliance with her regime of medications a bar to restoring her clearance given her 
testimony that she is aware of the need not to abruptly discontinue medication without informing a physician.   
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Concurrence 
 
hg-03 rac 8/16/06  
 
Cronin _______  
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
        July 26, 2006 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 31, 2006 
 
Case Number:  TSO-0350 
 
 
 
This decision concerns the eligibility of XXX X XXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  This decision considers whether, on the basis of the evidence in 
this proceeding, the Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual who has been diagnosed with Substance Dependence.  
The Individual does not dispute this diagnosis.  Instead, the Individual asserts that he has 
mitigated the security concerns raised by his Substance Dependence.   
 
The events leading to this proceeding began when the Local Security Organization (LSO) 
received information indicating that the Individual had been arrested for Driving While 
Intoxicated (DWI).2  A personnel security interview (PSI) of the Individual was conducted.  The 
Individual was then asked to submit to an examination by a DOE Psychiatrist.  On September 1, 
2005, a DOE Psychiatrist conducted a forensic psychiatric examination of the Individual.  On 
September 5, 2005, the DOE Psychiatrist issued a report in which she stated that the Individual 
met the criteria for Substance Dependence, Alcohol with Physiological Dependence, in Early 
Full Remission, as set forth in the Diagnostic and Statistical Manual of Mental Disorders IV-TR  
(DSM-IV-TR).  DOE Psychiatrist=s Report of Examination at 11-12.  The DOE Psychiatrist 
further opined that the Individual was not sufficiently rehabilitated or reformed to resolve the  

                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
 
2  The Individual had previously been arrested for Public Intoxication (PI). 
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security concerns raised by his Substance Dependence.  
 
An administrative review proceeding was initiated. See 10 C.F.R. ' 710.9.  The LSO then issued 
a letter notifying the Individual that it possessed information that raised a substantial doubt 
concerning his eligibility for access authorization (the Notification Letter).  The Notification 
letter alleges that the Individual has “. . . been diagnosed by a board-certified psychiatrist . . . as . 
. . alcohol dependent. . . .”  10 C.F.R. ' 710.8(j) (Criterion J).  The Notification Letter also 
alleges that the Individual’s alcohol dependence is Aan illness or mental condition of a nature 
which, in the opinion of a psychiatrist . . . causes or may cause, a significant defect in judgment 
or reliability.@  10 C.F.R. ' 710.8(h) (Criterion H).  The Individual filed a request for a hearing. 
This request was forwarded to the Director of the Office of Hearings and Appeals (OHA) who 
appointed me as Hearing Officer.  At the hearing, the LSO presented one witness: the DOE 
Psychiatrist.  The Individual presented seven witnesses: his girlfriend, his Alcoholics 
Anonymous (AA) sponsor (the Sponsor), two of his daughters, his supervisor, a co-worker who 
is also a close friend, and his substance abuse counselor (the Counselor).  The Individual also 
testified on his own behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
On May 23, 2004, the Individual was arrested for Public Intoxication.  The Individual reported 
this arrest to the LSO.  On September 21, 2004, at the LSO’s request, a PSI of the Individual was 
conducted.  Apparently, the security concerns raised by this arrest were resolved in the 
Individual’s favor.  On March 4, 2005, however, the Individual was arrested for Driving While 
Intoxicated (DWI).  A second PSI of the Individual was conducted on June 15, 2005.  This PSI 
did not resolve the security concerns raised by the Individual’s DWI and Public Intoxication 
arrests.  Accordingly, the Individual was examined by the DOE Psychiatrist on September 1,  
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2005.  The DOE Psychiatrist also reviewed selected portions of the Individual=s security case 
file.  On September 5, 2005, the DOE Psychiatrist issued a report in which she stated that the 
Individual met the criteria for Substance Dependence, Alcohol with Physiological Dependence, 
in Early Full Remission as set forth in the DSM-IV-TR, and further opined that the Individual 
was not sufficiently rehabilitated or reformed to resolve the security concerns raised by his 
Substance Dependence.  DOE Psychiatrist=s Report of Examination at 11-12. 
 
The Individual does not dispute the DOE Psychiatrist’s diagnosis of Substance Dependence.  Tr. 
at 90.  A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the Individual=s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing 
(Case No. VSO-0154), 26 DOE & 82,794 (1997),  aff=d, Personnel Security Review (Case No. 
VSA-0154), 27 DOE & 83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I 
must exercise my common sense judgment in deciding whether the Individual=s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
' 710.7(c). Therefore, the issue before me is whether the Individual has submitted sufficient 
evidence of rehabilitation or reformation to resolve the security concerns raised by his Substance 
Dependence.  After considering all of the evidence in the record, I find that he has not.  
 
In her Report, the DOE Psychiatrist states: 
 

As adequate evidence of rehabilitation the Individual can do one of the following: 
1. Produce documented evidence of attendance at Alcoholics Anonymous for a 
minimum of 100 hours with a sponsor, at least twice a week, for a minimum of 
one year and be completely abstinent from alcohol and all non-prescribed 
controlled substances for a minimum of one year following the completion of this 
program.  This would equal two years of sobriety. [or] 
 
2. Satisfactorily complete a minimum of 50 hours a professionally led substance 
abuse treatment program, for a minimum of six months, including what is called 
“aftercare” and be completely abstinent from alcohol and all non-prescribed 
controlled substances for a minimum 11/2 years following the completion of this 
program.  This would equal [two] years of sobriety. 

 
*** 

 
As adequate evidence of reformation, there are two alternatives: 
1.  If the [I]ndividual goes through one of the two rehabilitation programs listed 
above, 2 years of absolute sobriety would be necessary to show adequate evidence 
of reformation. 

 
2.  If the [I]ndividual does not go through one of the two rehabilitation programs 
listed above, 3 years of absolute sobriety would be necessary to show adequate 
evidence of reformation. 
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DOE Psychiatrist=s Report at 12 (emphasis in the original).  
 
The Record shows that, at the time of the hearing, the Individual had essentially done everything 
in his power to address his substance dependence, after his DWI arrest.  The Individual began 
attending AA meetings in March 2005 and has continued to the present.  Tr. at 117.  The 
Individual is currently attending eight AA meetings a week.  Tr. at 95.  He had previously been 
attending 15 to 20 AA meetings a week.  Tr. at 95.  The Individual has obtained an AA Sponsor 
and is actively working the twelve steps of the AA program.  The Individual has attended and 
completed an Intensive Outpatient Program (IOP) for Substance Abuse.  Tr. at 88, 91.  He is 
participating in an aftercare program.  Tr. at 91, 140-41.  The Individual meets with a counselor 
on at least a monthly basis to monitor his progress.  Tr. at 140-41.  Most importantly, the 
evidence in the Record shows that the Individual has abstained from using alcohol since March 
5, 2005.  Therefore, the Individual had almost 14 months of sobriety at the time of the Hearing.  
Tr. at 89, 103, 107, 119, 162.  The Individual testified that he no longer craves alcohol.  Tr. at 
107. 
 
The Individual’s participation in AA has obviously been of great benefit to him.  He testified 
quite convincingly of the importance of the AA program to him.  He repeatedly testified that he 
greatly enjoys his AA activities.  Tr. at 93-95, 106, 118.  He testified that, through AA, he has 
been become active in helping others obtain and maintain their sobriety.  Tr. at 93-94.  The 
Individual testified that he has replaced going to the bar with going to AA meetings.  Tr. at 106-
07.  The Individual testified that he plans to stay active in AA for the rest of his life.  Tr. at 129.  
The Individual attributed his previous relapse, in part, to a lack of an AA program in his life.  Tr. 
at 131.   
 
The Individual’s AA Sponsor testified (by telephone) at the Hearing.  Concerning the Individual, 
the Sponsor testified: “He doesn’t just talk the talk, he walks the walk.”  Tr. at 69.  The Sponsor 
testified that the Individual attends meetings on a daily basis.  Tr. at 71.  The Sponsor testified 
that the Individual “is vigorously working the Steps [of the AA 12 -Step Program].”  Tr. at 73.  
The Sponsor testified that the Individual is currently working Step Four of the 12-Step Program.  
Tr. at 73.  The Sponsor testified that the Individual is a serious and enthusiastic participant in AA 
activities and that the Individual has become a respected leader within the organization.  Tr. at 
77-78.    
 
The Individual’s Counselor testified at the Hearing on his behalf.  The Counselor testified that 
the Individual has been seeing her since March 8, 2005, four days after his DWI.  Tr. at 137.  At 
first, the Individual met with her on at least a bi-weekly basis, and now he meets with her on a 
monthly basis.  Tr. at 139-40.  The Counselor testified that the Individual had been open and 
honest with her during these counseling sessions.  Tr. at 137-38.  The Counselor testified that the 
Individual was ready to make a change in his life, when he first sought counseling from her.  Tr. 
at 137.  The Counselor agrees that the Individual is alcohol dependent.  Tr. at 137.  According to 
the Counselor’s testimony, the Individual is currently “stable in recovery.”  Tr. at 145.  In order 
to treat the Individual’s alcohol dependence, she placed him on a recovery plan which had him 
complete the IOP, join AA, obtain an AA sponsor, attend an aftercare program and continue  
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counseling.  Tr. at 144.  The Individual completed a five-week IOP, four hours a day, four days a 
week.  Tr. at 139.  The Counselor testified that the Individual was attending aftercare and doing 
well there.  Tr. at 140-41.  The Counselor further noted that the Individual had documented 
attendance at approximately 500 AA meetings.  Tr. at 142. 
 
At the Hearing, the Counselor opined: 
 

[The Individual] has immersed himself in the program, is very interested in 
service work or in giving back, and that’s unusual as well, but [the Individual] is 
unusual in that way and not everyone attends AA with the same fervor that he 
does . . . that’s just telling us that his likelihood of success is even more profound.   

 
Tr. at 141-42.  The Counselor further opined:  “I’d put [the Individual] in the top ten percent 
[for] effort.  He has done everything he has been asked to do, and he has done it with vigor.”  Tr. 
at 146.  She noted that the Individual’s knowledge and insight into his alcohol problem has 
grown over time, Tr. at 149, and his insight is good. Tr. at 153.  The Counselor testified that she 
is of the opinion that the Individual has been sober for a sufficient length of time to lower his risk 
of relapse to an acceptable level.  Tr. at 153.  The Counselor testified that the Individual “has 
done as well as any client I have ever had.”  Tr. at 153.    
 
The Individual’s two adult daughters testified at the Hearing.  Both daughters testified that they 
had observed significant positive changes in their father since he became involved in AA.  Tr. at 
7, 9-10, 13, 17, 20, 24.  Both daughters testified that their father no longer drinks alcohol.  Tr. at 
8-9, 22, 24, 28. 
 
The information discussed above shows that the Individual has made considerable progress 
towards reformation and rehabilitation of his Alcohol Dependence disorder.  However, I am of 
the opinion that the Individual is not sufficiently reformed or rehabilitated, at this time, to resolve 
the security concerns arising from his Alcohol Dependence disorder.  This conclusion is based 
largely upon the testimony of the DOE Psychiatrist.  The DOE Psychiatrist was present during 
the entire hearing to observe the testimony of the Individual and each of his witnesses.  After the 
Individual and his witnesses had testified, the DOE Psychiatrist was called to testify by the LSO.   
 
The DOE Psychiatrist testified correctly that, as of the date of the Hearing, the Individual had not 
yet met the standards for rehabilitation or reformation set forth in her 2005 Report.  The DOE 
Psychiatrist testified that the Individual would need at least two years of sobriety before he could 
be considered reformed or rehabilitated.  Tr. at 171.  The Individual’s last drink occurred on 
March 4, 2005, almost 14 months prior to the Hearing..  The DOE Psychiatrist was not of the 
opinion that her original recommendations should be changed.  Tr. at 185-86, 200.  The DOE 
Psychiatrist testified that the Individual had been completely honest and forthright with her.  Tr. 
at 157, 192.  She testified that the Individual has a good support network.  Tr. at 179.  She 
testified that the Individual is currently “doing so great.”  Tr. at 168.  She testified that the 
Individual recognizes that he has an alcohol problem and is not in denial.  Tr. at 162-64.  She 
noted that the Individual has exceeded his requirements for treatment.  Tr. at 172, 177-78.   
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However, she remains concerned about the Individual’s potential for relapse.   
 
The DOE Psychiatrist testified that the Individual’s has an unusually intense approach to his AA 
program and his recovery.  Tr. 165-66.  She testified that this intensity can be a double-edged 
sword.  Tr. at 166.  Specifically she stated:  “There is a certain personality type that they get very 
intense pretty quickly into a relationship with an area of their life, but something happens and 
they could drop that.”  Tr. at 166.  The DOE Psychiatrist repeatedly noted that the Individual has 
only been sober one year.  Tr. at 166, 168.  She noted that the Individual is currently being 
closely monitored and that she would like to see what happens when the individual is more on 
his own.  Tr. at 168-69.  She testified that she was concerned about the Individual’s previous 
history of relapse, one after 3 months of abstaining from alcohol use and another which occurred 
after 8 years of abstinence.  Tr. at 172, 176-77, 190-92.  She testified that the length of sobriety 
was therefore the most important factor in this case.  Tr. at 188-89.  She testified that the 
Individual is still very vulnerable to relapse.  Tr. at 188-89.   
 
The instant case presents a difficult set of facts.  The Individual has been extremely forthright 
about his Alcohol Dependence and has done everything he could possibly do to achieve and 
maintain his sobriety.  It is therefore not surprising that the Counselor could testify so 
persuasively on his behalf.  However, the DOE Psychiatrist has convincingly testified that the 
Individual needs to maintain at least two years of sobriety in order to establish sufficient 
reformation or rehabilitation from his long history of Alcohol Dependence.  I agree with her 
analysis and conclusion.  Accordingly, I find that the Individual has not resolved the security 
concerns raised under Criteria J and H.   
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria J and H.  Therefore, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, it is my opinion that the Individual's access 
authorization should not be restored at this time. The Individual may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 26, 2006 



 
*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

August 2, 2006 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 25, 2006 
 
Case Number:   TSO-0351 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (“the Individual”) for continued 
access authorization. This Decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, access authorization (security clearance) 
should be granted to the Individual.  For the reasons detailed below, it is my decision that 
the doubts concerning the Individual’s eligibility for a clearance have been resolved and 
access authorization should be restored. 
 
I. APPLICABLE REGULATIONS 

 
The regulations governing an individual’s eligibility for access authorization (also “security 
clearance”) are set forth at 10 C.F.R. Part 710, “Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.” An individual is 
eligible for access authorization if such authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a). “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.” Id. See generally Department of the Navy v. 
Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national 
security” test indicates that “security-clearance determinations should err, if they must, on 
the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong 
presumption against the issuance of a security clearance).  
 
If a question concerning an individual’s eligibility for a clearance cannot be resolved, the 
matter is referred to administrative review. 10 C.F.R. § 710.9. The individual has the 
option of obtaining a decision by the manager at the site based on the existing information 
or appearing before a hearing officer. Id. § 710.21(b)(3). The burden is on the individual 
to present testimony or evidence to demonstrate that he is eligible for access 
authorization, i.e., that access authorization “would not endanger the common defense 
and security and would be clearly consistent with the national interest.” Id. § 710.27(a). 
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II. BACKGROUND 
  
 The Notification letter 
 
This proceeding began on December 8, 2005, when a DOE Local Security Office (LSO) 
notified the Individual that it possessed derogatory information which created a substantial 
doubt as to his continued eligibility for an access authorization under 10 C.F.R. § 710.8 
(j)1.  Attachment, Notification Letter (Notification Letter) dated December 8, 2005.   The 
letter advised the Individual of his right to request a hearing in the matter, which he did 
by letter dated December 27, 2005, and the LSO forwarded the Individual’s request to the 
Office of Hearings and Appeals (OHA), which we received on January 25, 2006.  I was 
appointed to serve as Hearing Officer. 
 
The Individual is employed by a contractor at a DOE facility in a position that requires him 
to have a security clearance.  According to the Notification Letter, the LSO possesses 
information which indicates the Individual is or has been  

 
. . . a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist 
as alcohol dependent or as suffering from alcohol abuse.  This behavior is subject 
to the provisions of Title 10, Code of Federal Regulations (10 CFR), Part 710, 
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material,” Section 710.8, paragraph (j). 

 
Notification Letter attachment. 
 
As support, the attachment to the Notification Letter enumerates three incidents involving 
alcohol and the results of a psychiatric examination performed in September, 2005.  Two 
of the incidents were alcohol-related arrests, the first in 1967 for “Violation of Liquor” 2 
and the second in 1991 for Driving while Intoxicated (DWI).  The third incident occurred in 
May 2005, when alcohol was detected on the Individual’s breath at his job during working 
hours.  A blood alcohol test was administered and he tested 0.03. 
 
The results of the psychiatric examination are: 
 

On September 19, 2005 . . . a DOE-consultant psychiatrist, evaluated [the 
Individual and concluded that he] is a user of alcohol habitually to excess and 
meets the Diagnostic and Statistical Manual of the American  

                                                 
1 (j) Been, or is, a user of alcohol habitually to excess, or has been  diagnosed by a psychiatrist or a licensed clinical psychologist as  
alcohol dependent or as suffering from alcohol abuse. 
 
2   The Individual had an open container of alcoholic beverage when stopped by the police for another infraction. 



 3

Psychiatric Association, IVth Edition Test Revision (DSM-IV TR) criteria for Alcohol 
Related Disorder, Not Otherwise Specified. 

 
Notification Letter attachment. 
 

The Psychiatric Report 
 
After the May incident, the Individual was referred for a Personnel Security Interview 
(PSI).  Based upon the substance of the PSI, an evaluation by a DOE-sponsored 
psychiatrist was recommended.  That interview took place on September 19, 2005. 
 
In the referral for a psychiatric evaluation, the LSO asked the consultant-psychiatrist to 
address four questions: 
 

1. Has (the Individual) been, or is he a user of alcohol habitually to excess or is he 
alcohol dependent or suffering from alcohol abuse? 

2. If so, is there adequate evidence of rehabilitation or reformation? 
3. If not rehabilitated, what length of time and type of treatment would be necessary 

for adequate evidence of rehabilitation or reformation? 
4. Does (the Individual) have an illness or mental condition that causes, or may cause, 

a significant defect in judgment or reliability? 
 
September 22, 2005 Psychiatric Report at 1-2 (the September Report). 
 
In his September Report, the psychiatrist diagnoses the Individual as a user of alcohol 
habitually to excess and suffering from Alcohol Use Disorder, Not Otherwise Specified.  He 
does not find that the Individual was Alcohol Dependent or suffering from Alcohol Abuse. 
September Report at 10-11.  The doctor also finds that there is “not adequate evidence of 
rehabilitation or reformation”, because at the time of the examination, the Individual 
“continues to drink . . . (and) has never entered into a voluntary treatment program for 
Alcohol abuse.” September Report at 11. 
 
For rehabilitation, the DOE-sponsored psychiatrist stated: 
 

(O)utpatient treatment of moderate intensity would be adequate.  By moderate 
intensity I mean a treatment regimen such as Alcoholics Anonymous at least 
weekly, or individual substance abuse counseling.  His program should include 
maintenance of sobriety (abstinence from alcohol).  Duration of such treatment 
should be for at least six months to provide adequate evidence of rehabilitation and 
reformation. 

 
September Report at 11. 
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In response to the fourth question posed by DOE, the psychiatrist did not diagnosis the 
Individual as suffering from any mental illness. September Report at 11. 
 
In response to the December 8, 2005, Notification Letter, on December 27, 2005, the 
Individual requested a hearing and responded to the Notification.  In his letter, the 
Individual does not contest the allegations of the Notification Letter.  In his defense, 
however, he cites his very lengthy, unblemished record of employment, his awareness of 
the importance of security, and stresses that he has never had any other security 
infraction.  The Individual also states that he has stopped drinking alcohol, and has gone 
to both weekly counseling at his workplace and to weekly Alcoholics Anonymous 
meetings.” Response to Notification Letter.  He has also been tested weekly for alcohol at 
his workplace with no positive showings. 
 
IV. THE HEARING 
 
Attending the hearing were the DOE-sponsored psychiatrist, DOE counsel and the 
Individual.  The Individual called seven witnesses in this order:  His group leader/indirect 
supervisor of two years standing, the long-time drug and alcohol counselor for the 
Individual’s employer, the Individual’s temporary AA sponsor, his adult daughter and his 
spouse.  In addition, the Individual called as witnesses several long-time colleagues and 
friends. 
 
In each instance, DOE counsel very effectively qualified and questioned the Individual’s 
witnesses.  The Individual posed questions as he thought necessary.  The testimony of 
these witnesses covered the entirety of the Individual’s working and non-working hours, 
his lengthy career, and his efforts towards recovery and rehabilitation.  Several witnesses 
have known the Individual for decades.  All spoke with great authority and warmth.  
Uniformly, each testified to the individual’s outstanding personal qualities: honesty, 
integrity, diligence, reliability, hard work and achievement.  Each, to the extent of their 
personal knowledge, also testified that they had not seen the Individual drink alcohol since 
at least November, 2005. 
 
On his own behalf, the Individual testified that after the psychiatric evaluation he sought 
help from the employee assistance unit at his workplace.  The person in charge of the 
facility – also a witness for the Individual – advised him to stop drinking alcohol, among 
other measures. Tr. at 50.  Since that time in October, 2005, the Individual did stop 
drinking, attended AA meetings weekly, has been tested every week for alcohol, and has 
met for weekly counseling with the person in charge of the employee assistance program.  
The Individual testified that he intends to continue with AA and abstain from alcohol. Tr. 
at 10, 136. 
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The employee assistance supervisor confirmed the substance of the Individual’s testimony.  
He also stated that he felt the employer had “dropped the ball” when the Individual first 
came in on May 20, 2005, after alcohol was detected on the Individual’s breath. Tr. at 36-
8.  He thought that the incident should have triggered a fitness for duty examination for 
the Individual in May and, based on his experience counseling the Individual in and after 
October, 2005, stated that “I really believe that . . . we would be (now, the date of the 
hearing) approaching a year of sobriety.  Tr. at 37-39.  As for the future, this witness 
stated “I’ve never been good at predicting the future, but (the Individual) certainly has the 
tools, the motivation, and the right attitude to retain his sobriety long term.  I feel very 
confident with that.” Tr. at 53. 
 
One matter arose which had not previously entered the record.  A witness and long-time 
friend and colleague of the Individual reluctantly, but voluntarily, testified that the 
Individual told the witness that he – the Individual -- had taken a very small amount of 
alcohol during a football tailgate party in November, 2005. 
 

The witness: There is somebody who has these (football stadium) seats and a 
barbecue, and he gives (the Individual) free barbecue for his wife and family. . . 
And the guy makes his own little bit of Schnapps, and he asked Larry to taste it, 
and he gave Larry a little taste – I don’t know – and Larry felt that he should taste 
it because the guy has been giving him free barbecue to his whole family and stuff 
and he wanted him to taste it, and it’s true that I didn’t like it when (the Individual) 
told me that, because him telling me that meant I would have to tell you (the 
Hearing Officer), but he says he took a little taste so he could say to the guy, 
“That’s very nice.” . . . And I wished he hadn’t told me.  Maybe he does now, too. 
 
The Individual:  No. 
 
The Witness:  Okay.  But I also understood that there are some times in life when 
you feel obligated to people, and this guy was proud of his homemade Schnapps, 
or whatever the stuff was, and he wanted (the Individual) to taste it. 

 
Tr. at 108-9 
 
Before testifying, the psychiatrist was present for the entire hearing, and was able to 
observe the testimony of the Individual and all of the witnesses. Then, the doctor testified 
to the substance of his interview, evaluation, and report concerning the Individual.  In 
particular, the psychiatrist testified that he had  
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diagnosed the individual only as an alcohol user habitually to excess, not otherwise 
specified. Tr. at 155-56.  He also testified that he found the Individual to be credible (not 
duplicitous), that he had developed no tolerance for alcohol or any withdrawal symptoms.  
Nor did he have any recurrent legal problems due to alcohol consumption. Tr. at 154.  
Regarding the two problems in 1967 and 1991 cited in the Notification Letter attachments, 
the psychiatrist dismissed those as not “recurrent.” Id.  
 
Concerning the recommendations in his report to DOE, the psychiatrist testified that: 

(O)ne year . . . is the usual time frame I’ll give to alcohol abuse. 
 
I did the unusual thing with (the Individual) of shortening it even further to say – or 
six months is what I recommended for him, that there would be six months 
required for him to be sober to demonstrate adequate evidence of rehabilitation. 
 
That’s probably about the shortest I’ve ever listed down when I’m asked to answer 
that question of how long – how much time do you need before you can kind of 
vouch for the person that they are rehabilitated or reformed, and I put that 
because his diagnosis – his problem with alcohol was much less than what I usually 
see. 

 
Tr. at 163. 
 
The DOE-sponsored psychiatrist went on to testify that, in sum, the path of treatment 
taken by the Individual was acceptable. Tr. at 163-4.  When asked by DOE counsel 
whether the Individual’s period of sobriety as of the date of the hearing was sufficient, the 
doctor observed that the Individual seemed to have had only about five and one-half 
months of sobriety, and that he – the psychiatrist -- would “stick with (the six months) 
number that I’ve given.” Tr. at 164-6. 
 
IV. STANDARD OF REVIEW  
 
The decision whether to grant access authorization is a comprehensive, common-sense 
judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether such authorization “would not endanger the common defense 
and security and would be clearly consistent with the national interest." 10 C.F.R. § 
710.7(a). In resolving questions about the individual’s eligibility for access authorization, I 
must consider the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; how recently and often 
the conduct occurred; the age and maturity of the individual at the time of the conduct;  
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whether participation was voluntary; rehabilitation, reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors. 10 C.F.R. § 710.7(c). 
 
V. OPINION 
 
My decision is that the Individual’s access authorization be restored.  The evidence of his 
rehabilitation and reformation is overwhelming.  All of the witnesses were candid and 
convincing, as was the Individual.  He has done everything that might have been asked of 
him by the DOE-sponsored psychiatrist, and he voluntarily took that path before the 
doctor’s report was available to him.  The two medical professionals involved in this 
proceeding – the psychiatrist and the person who runs the employee assistance program 
and counsels the Individual – are both convinced that the prognosis for the Individual is 
positive. 
 
The sole factor weighing against an affirmative determination is that, at the time the 
hearing took place, only two weeks remained before the Individual could have fulfilled the 
full, prescribed period of sobriety called for by the DOE psychiatrist.  It is clear to me that 
given 14 more days, the DOE-sponsored psychiatrist would have deemed the Individual 
reformed and rehabilitated.  That short period, in my view, should not mandate a negative 
result in this case.3     
 
Finally, as in other proceedings, I left the record open after the hearing to allow for the 
submission of additional, pertinent material after the hearing.  In this case, several 
witnesses were unavailable for the hearing, just as were the results of alcohol tests for the 
Individual.  Subsequently, alcohol test results were provided for the record showing that 
several weeks after the hearing -- and after the end of the six month period set out by the 
DOE-sponsored psychiatrist -- the Individual continued to refrain from drinking alcohol.  
The specific materials are official Alcohol Testing Form(s) used by the LSO that show 
negative alcohol test results for the Individual. “Alcohol Testing Form (Non-DOT)” dated 
May 23, 2006.  
 
VI. CONCLUSION 
 
The Individual has resolved the Criteria J concerns set forth in the Notification Letter. 
Therefore, I conclude that restoring the Individual’s access authorization  

                                                 
3 A negative decision in this case would encourage delay in other proceedings.  In addition, hearing schedules 
are governed by any number of factors that are completely unrelated to the merits of a case, e.g., the 
workload of the hearing officer, the availability of counsel for the Individual and/or the LSO, the availability 
of experts and other witnesses, transportation, weather, etc.   
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“would not endanger the common defense and security and would be clearly consistent 
with the national interest.” 10 C.F.R. § 710.7(a).  Accordingly, the Individual’s access 
authorization should be restored. 
 
The parties may seek review of this Decision by an Appeal Panel under the regulation set 
forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard T. Tedrow 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  August 2, 2006 
 



*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
 
                                                                       May 25, 2006 
 
         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 31, 2006 
 
Case Number:  TSO-0352 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxx (hereinafter "the individual") for continued 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the testimony and other evidence presented in this 
proceeding, the individual’s access authorization should be restored.  For the reasons detailed below, it is my 
decision that the individual’s access authorization should not be restored.   
 
      I. BACKGROUND 
 
On December 9, 2005, the DOE issued a notification letter to the individual.  Attached to the notification 
letter was a statement entitled “Information creating a substantial doubt regarding eligibility for an Access 
Authorization.”  (hereinafter referred to as the “information statement”).  The information statement indicates 
three security concerns. 
 
The first security concern arises from the individual’s failure to accurately answer three questions on his 
November 24, 2000 Questionnaire for National Security Position (QNSP).   Information statement at 1.  The 
first question that the individual answered incorrectly requested information about whether the individual had 
ever been charged with any alcohol related offense.  The individual answered that question in the negative, 
although the information statement shows that the individual was arrested for alcohol related offenses five 
times between 1968 and 1992.   The second failure to provide accurate information related to the individual’s 
QNSP response to the effect that he did not have any financial delinquencies.  The information statement 
indicates that the individual’s automobile was repossessed, three accounts were charged off and he has one 
past due account.  The third failure to provide accurate information was the individual’s response that he was 
never been convicted of any offense with a fine in excess of $150.  The information statement indicates that in 
1999 the individual paid a fine of $500 for operating a fireworks stand without proper business licenses.  The 
information statement indicates that these failures to accurately complete his QNSP raise a security concern 
under Criterion F. 10 C.F.R. § 710.8 (f). 
 
The second security concern indicated in the information statement relates to the individual’s use of alcohol.   
 Information statement at 2.  The information statement indicates that the individual was arrested and charged 
with Driving Under the Influence of Alcohol (DUI) on four occasions (April 2002, March  
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1992, December 1978, January 1969).  Further, in 1968 he was charged with drinking in public and on 
another occasion in 1968 he was charged with possession of beer. [Hereinafter referred to as the individual’s 
six alcohol-related arrests.1]  Finally, in the early 1960s, the individual was disciplined by a military tribunal 
for an alcohol related incident.  Information statement at 3.  The information statement indicates that in a 
September 19, 2005 evaluation report, a DOE consulting psychologist diagnosed the individual with an 
alcohol-related disorder not otherwise specified.  DOE Exhibit #8.  The consulting psychologist’s report also 
indicates that the alcohol-related disorder may cause significant defect in the individual’s judgment.  The 
information statement finds that the alcohol-related disorder raises Criteria J and H security concerns. 
 
The third security concern indicated in the information statement relates to unreliability and financial 
irresponsibility under Criterion L.  The first basis for this concern is the individual’s failure to notify the DOE 
of his April 2002 DUI in a timely manner.  The second basis is the individual’s pattern of not meeting his 
financial obligations. Information statement at 4.     
   
The notification letter informed the individual that he was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual requested a hearing.  I 
was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I convened a 
hearing in this matter (the hearing). 
 
At the hearing the individual testified and he provided the testimony of his wife, his mother, his son, his 
daughter, his supervisor, and a coworker.  The DOE called the DOE consulting psychologist.     
 
 II. HEARING 
 
A. The DOE Consulting Psychologist 
 
The DOE consulting psychologist was the first witness to testify.  She testified that during her interview with 
the individual he openly described his history of alcohol related problems. Transcript of Hearing (Tr.) at 11.  
She indicated that “The fact that he had so many DUIs over such a span of years, and so many alcohol-related 
incidents did concern me.”  Tr. at 13.   
 
During her interview the individual initially minimized his current alcohol consumption. 
 

Initially he said he had stopped drinking, wasn’t drinking anything.  It also concerned me because 
there have been other times reflected in his personnel security file and in the PSIs where he had not 
been entirely forthcoming about things that had happened regarding his DUIs.  And so that 
tendency again to either minimize or to say, well, I didn’t think it mattered, because it wasn’t a 
full-blown conviction, or it wasn’t as bad a problem as he thought it was in order for me to be 
reported.  That was of concern to me.   

 

                                                 
1 The six alcohol-related arrests include the five arrests that the individual failed to report on his QNSP, plus his April 2002 
DUI arrest that occurred after he completed the QNSP.  
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Tr. at 19.  She testified that the individual later in the interview he told her that he has consumed less than 12 
beers during the last year. Tr. at 19. 
   
She diagnosed the individual with an alcohol-related disorder, not otherwise specified.  Tr. at 15.  She 
testified that in order for the individual to demonstrate rehabilitation or reformation he should abstain from 
alcohol for one year and should receive treatment from a specialist and should attend weekly AA meetings.  
Tr. at 17. 
 
The DOE consulting psychologist also testified about the financial information the individual provided during 
her interview.  The individual told her that he filed for bankruptcy in 1993, that in 1998 an insurance company 
delayed paying a claim, causing him significant financial difficulties and that in 2002 he became over 
extended when he helped one of his children pay surgery-related bills.  Tr. at 14. The individual told her “that 
his current financial situation is fair; most of his bills are paid, but that he had gotten behind on paying some 
of them.”  Tr. at 14.   
 
The DOE consulting psychologist testified for at second time at the end of the Hearing.  She indicated that the 
testimony at the hearing has convinced her that the individual has recently consumed alcohol to excess. She 
indicated  
 

My concern is the unpredictability of the times when [the individual] may drink too much, they 
seem to be very sporadic and very spread out.  And going to AA can serve as a reminder to keep 
oneself better under control.  Maybe going once a week would be too intense for that purpose.  
And possibly if he was to see a mental health professional who was an expert in dealing with these 
sorts of binge episodes . . . that counselor might decide that going every week would simply be a 
waste of time.  I think probably going maybe twice a month would be helpful in this case, if only to 
. . . [remind himself of ] things that have happened as a result of alcohol abuse.  

 
Tr. at 57.  She also indicated that she believes the individual has a pattern of failing to exercise good judgment 
after he consumes excessive amounts of alcohol 
 

I continue to believe that there are some times when the individual drinks too much, and although 
they may be few and far between at some times, it’s caused him significant legal problems.  And he 
has not . . . demonstrated good judgment during those times [when the individual drinks too much]
  

 
Tr. at 73. 
 
B.  The Individual  
 
The individual testified that he does not believe he has a drinking problem.  Tr. at 54.  He provided a letter 
from his neighbor indicating she had been at the individual’s home on many occasions and she has never seen 
any alcohol consumed in the home.  Individual’s exhibit #1.   
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The individual testified that he last consumed alcohol in April 2002.  Tr. at 55.  However, after several 
questions he indicated that he has occasionally had a single beer and the last time he can recall consuming a 
beer was December 2005.  Tr. at 56.  He testified that he will consume a beer or two in the future but he will 
not drink to excess.  Tr. at 61.   
 
The individual testified that he believes that he has only consumed alcohol to excess on a few occasions.  He 
believes his arrests have occurred on each occasion that he has consumed alcohol to excess.  He indicated he 
would expect to get arrested periodically if he was drinking to excess.  “But it just seems like it’s unnatural in 
my case, that the only times I went out and [consumed] too many, I’ve got picked up every time I’ve done it.” 
 Tr. at 62.  
 
The individual was asked why he failed to report the April 2002 DUI to the DOE.  He testified that “he 
thought you were supposed to report it when you paid the fine or were convicted of it.”  Tr. at 58.  When he 
was reminded that during a PSI in 2001 he was told by the security specialist that he needed to report all 
arrests within two days, he testified that it must have slipped his mind.  Tr. at 59.   
 
The individual testified that in July 1999 he paid a $500 fine for 21 tickets he received for violations related to 
a fireworks stand that he was operating.  Tr. at 62.  He was asked why he answered no the question on the 
QNSP that asked about fines in excess of $150.  He testified that “I just overlooked it, and I shouldn’t have.”   
 
C.  The Individual’s co-workers 
 
A co-worker of the individual testified that he has known the individual for one year.  Tr. at 35.  He testified 
that the individual is a reliable employee.  Tr. at 39.  
 
The individual’s supervisor testified that he has known the individual for four years.  Tr. at 35.  He testified 
that  
 

I’m his supervisor, and [his work has] been excellent.  [The individual] is a dependable employee.  
We give him a job, you can count on him.  He’s a foreman.  He leads his crew out there.  He does 
his work.  He’s always met the time limit and the budget restraints on getting the work done. 

 
Tr. at 36.  He further testified that he does a fitness for duty review each morning that consists of talking to 
each of his employees.  There never has been any indication that the individual had consumed alcohol prior to 
work.  Tr. at 38.  He also testified that the site has a drug and alcohol test program that randomly selects 
employees for testing.  Employees are tested approximately twice a year.  Tr. at 36.  He testified that the 
individual has passed each of those random drug and alcohol tests.  Tr. at 36.    
 
He testified that he has occasionally seen the individual during non work hours but has never seen the 
individual consume alcohol.  Tr. at 37.  He has never heard anyone indicate that the individual consumes 
alcohol nor has he ever heard any suggestion that the individual has ever become intoxicated.  Tr. at 38.   
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D.  The Individual’s Wife 
 
The individual’s wife testified that she and the individual have been married for thirty-six years.  Tr. at 21. 
She testified that the individual is not an alcoholic.  Once in a while he consumes one or two beers.  Tr. at 22. 
  
 
She testified that she is aware that the individual has received DUIs.  However, between the DUIs he rarely 
drinks and when he does he consumes only one beer or at most two beers.  Tr. at 22.  She testified that the last 
time the individual consumed alcohol at home was December 29, 2005.  Tr. 26. 
 
The individual’s wife also testified about the family’s financial problems.  She indicated the family has had 
financial problems.  Tr. at 22.  The 1993 bankruptcy was caused by a severe job injury she sustained.  Tr. at 
22. The financial problems in 2000 were cause by their helping one of their sons pay surgery expenses.  Tr. at 
23.  She testified that “We’re dealing with a lot of these things on our credit report.  Some of them I’ve never 
heard of.”  Tr. at 23.   
 
She summarized her testimony by indicating the individual is safety oriented and takes pride in his job and his 
family.  She testified that “Yes, he’s my husband, but I wouldn’t be here 36 years if he wasn’t a good man.”  
Tr. at 23.       
 
E.  The Individual’s Other Family Members 
 
The individual’s 35 year old son testified that he has only seen his father under the influence of alcohol one or 
two times and both occasions were more than 15 years ago.  Tr. at 29.  He testified that in the last six months 
he has been in his parents’ home 5 times and his parents have been in his home 4 times. There has been no 
alcohol served during any of those visits and he has not seen his father consume alcohol during that period.  
Tr. at 32.  He testified that the individual is an honest and reliable person.  Tr. at 31.   
 
The individual’s 21 year old daughter testified that she has lived in the individual’s home her entire life.  Tr. 
at 41.  She has seen her father consume a beer but has never seen him under the influence of alcohol.  Tr. at 
42.  She has not seen her father consume alcohol in the last several years and she does not believe there is any 
alcohol in their home.  Tr. at 43.  She testified that there has never been any problem with alcohol use in their 
home.  Tr. at 42.   
 
The individual’s daughter also testified that she does not believe that the family has ever had financial 
problems.  Tr. at 42.  She testified that she is currently on medical leave because of her pregnancy.  Tr. at 44.  
Since she is no longer working, she currently relies on the individual for financial support.  Tr. at 44.   
 
The individual’s mother-in-law testified that she has lived in the individual’s home for six years.  Tr. at  46.  
She testified that she has seen the individual drink a single beer on a few occasions.  Tr. at 47.  However, she 
has not seen the individual drink alcohol in “quite a while.”  Tr. at 47.  She indicated that she was not aware 
that the individual has received four DUIs.  Tr. at 48.   
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 III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal 
matter, where the government would have the burden of proving the defendant guilty beyond a reasonable 
doubt.  Once a security concern has been raised, the standard in this proceeding places the burden of proof on 
the individual to bring forth persuasive evidence concerning his eligibility for access authorization.  10 C.F.R. 
§§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).  
The individual must come forward at the hearing with evidence to convince the DOE that restoring his access 
authorization "would not endanger the common defense and security and would be clearly consistent with the 
national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that there 
is a presumption against granting or restoring an access authorization.  See  Department of Navy v. Egan, 484 
U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of access 
authorizations indicates "that security determinations should err, if they must, on the side of denials"); 
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of an access authorization).  Consequently, it is necessary and appropriate to 
place the burden of persuasion on the individual in cases involving national security issues.  In addition to her 
own testimony, the individual in these cases is generally expected to bring forward witness testimony and/or 
other evidence which, taken together, is sufficient to persuade the hearing officer that restoring access 
authorization is clearly consistent with the national interest.  Personnel Security Hearing (Case No. VSO-
0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would be 
clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that "[t]he 
decision as to access authorization is a comprehensive, common-sense judgment, made after consideration of 
all relevant information, favorable and unfavorable, as to whether the granting of access authorization would 
not endanger the common defense and security and would be clearly consistent with the national interest."  10 
C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, and assess the credibility and 
demeanor of the witnesses who gave testimony at the hearing. 
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IV. ANALYSIS 
 
A.  Alcohol Consumption 
 
The individual realizes that six alcohol-related arrests suggest that he has consumed alcohol to excess on 
many occasions.  His testimony to the effect that every time he has consumed alcohol to excess he was 
arrested was an attempt to convince me that six arrests do not indicate a pattern of excessive consumption of 
alcohol.  I find that his assertion that he only consumed alcohol to excess on those 6 occasions when he was 
arrested is simply not credible.  I believe he has consumed alcohol to excess on many more occasions than he 
is willing to admit. 
 
I have been convinced by the testimony of the individual, his wife, other family members and the letter from 
the individual’s neighbor that the individual’s family does not consume alcohol and that the individual has not 
consumed any alcohol in his home since December 2005.  I have also been convinced that in the last three 
years the individual has consumed, in his home, at most one or two beers on less than 10 occasions.  The DOE 
consulting psychologist’s testimony indicates that she also believes that the individual consumes limited 
amount of alcohol in his home.   
 
The individual believes he has mitigated the security concern relating to the alcohol-related disorder by the 
testimony that, at home, he has consumed only limited amounts of alcohol in the last three years and his stated 
commitment that he will not consume alcohol to excess in the future.  However, testimony that the individual 
does not consume alcohol excessively at home does not resolve the security concern.  The record indicates 
that each of the individual’s six alcohol-related arrests occurred when the individual consumed alcohol to 
excess while socializing with his friends at public places.  There was no testimony from his friends that 
indicates that he has not recently consumed alcohol on social occasions.  Therefore, the individual has not 
convinced me that he has not consumed alcohol to excess when socializing with his friends in the last three 
years.  In fact he has presented no evidence about his recent alcohol consumption outside of the home.   
 
Furthermore, the individual has not convinced me that, in the future, he will fulfill his commitment not to 
consume alcohol to excess.  The individual has indicated that he plans to continue limited consumption of 
alcohol.  His historic pattern of alcohol consumption indicates that limited consumption of alcohol leads to 
social situations in which he consumes alcohol to excess.  There has been no testimony that would suggest his 
historic pattern of alcohol consumption will not be repeated.  Therefore the Criteria J and H security concern 
have not been mitigated.   
 
B. Financial Problems 
 
The individual has a long pattern of difficulties in paying his financial obligations.  During the hearing, he 
was unfamiliar with several of the debts on his current credit report.  Furthermore, he has no inclination to 
adopt a plan to assure the DOE that he will be able to meet his financial obligations in the future.  Therefore, 
he has failed to mitigate the Criterion L security concern. 
 
C.  Falsification 
 
Finally the individual has not mitigated the falsification security concern.  He stated that his failure to 
accurately report information concerning his alcohol arrests, financial delinquencies and his $500 fine were 
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oversights and do not form a pattern of falsification.  He has also indicated that he failed to report his DUI 
because he forgot that he had a reporting requirement.  These assertions are not credible.  I believe the 
individual has demonstrated a pattern of failure to provide accurate information to the DOE on his QNSP.  
The individual’s testimony at the hearing indicates he is still unwilling to provide accurate information to the 
DOE.  For example, initially the individual testified that he has not consumed alcohol since 2002.  It was only 
after several questions that he indicated he continued to consume alcohol until December 2005.  The 
individual has provided no reason for me to believe that he will scrupulously provide accurate information to 
the DOE in the future.  Therefore, he has failed to mitigate the Criterion F security concern.   
 
 V. CONCLUSION 
 
I have concluded that the individual has not mitigated the DOE security concerns under Criteria F, L, J and H 
of 10 C.F.R. § 710.8.  In view of the record before me, I am not persuaded that restoring the individual's 
access authorization would not endanger the common defense and security and would be clearly consistent 
with the national interest.  Accordingly, I find that the individual's access authorization should not be restored. 
  
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 2001.  
66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed by an 
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  May 25, 2006 



*  The original of this document contains information which is subject to withholding from 
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OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer=s Decision 
 

Name of Case:  Personnel Security Hearing 
 

Date of Filing:  February 2, 2006 
 

Case Number:  TSO-0353 
 

This Decision concerns the continued eligibility of XXXXXXXXXXXXXXXXX (hereinafter 
referred to as “the individual@) to hold an access authorization (or “security clearance”) 
under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should not be restored at this time.     
 

I. Background 
 
The individual is employed by a DOE contractor and held a security clearance at the 
contractor’s request.  The individual informed DOE of an alcohol-related arrest in June 
2004.   In order to resolve the security concern arising from the arrest, DOE conducted a 
Personnel Security Interview (PSI) with the individual in September 2004.  The PSI did not 
resolve the concern, and in July 2005, a DOE consultant-psychiatrist evaluated the 
individual.  The psychiatrist could not make a psychiatric diagnosis, but opined that the 
individual had been a user of alcohol habitually to excess, without adequate evidence of 
rehabilitation or reformation.   
 
In December 2005, DOE suspended the individual’s access authorization and informed the 
individual how to proceed to resolve the derogatory information that had created a doubt 
regarding his continued eligibility for access authorization. Notification Letter (December 14, 
2005).  The Notification Letter stated that the derogatory information regarding the 
individual falls within 10 C.F.R. ' 710.8 (j) (Criterion J).  The DOE Operations Office 
invoked Criterion J on the basis of information that the individual has been or is a user of 
alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, or 
other licensed physician or a licensed clinical psychologist as alcohol dependent or as 
suffering from alcohol abuse.  10 C.F.R.  § 710.8 (j).  In this regard, the Notification Letter 
cites the opinion of the DOE consultant-psychiatrist that the individual has been a user of 
alcohol habitually to excess and does not show signs of adequate rehabilitation or 
reformation.        
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In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (psychiatrist) testified on behalf of the agency.  The individual testified on his 
own behalf and also elected to call his wife, his family doctor, his counselor, his second-
level manager and two friends as witnesses.  The transcript taken at the hearing shall be 
hereinafter cited as ATr.@  Various documents that were submitted by the DOE counsel 
during this proceeding constitute exhibits to the hearing transcript and shall be cited as 
AEx.@   Documents submitted by the individual shall be cited as “Indiv. Ex.” 
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should not be restored at this time because I cannot 
conclude that such a restoration would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific 
findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
The individual began drinking around age 16, when he would drink two beers every two 
weeks with friends.  PSI at 46.  In 1972, at age 18, he increased his alcohol consumption to 
one six pack two or three times per month.  Id at 62.  In 1972, he was arrested for driving 
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while intoxicated (DWI) and ordered to attend DWI school.  Ex. 22.  In 1974, he was 
arrested for DWI again and received a fine and community service.  Id.  Around age 22 he 
was still drinking one six pack a couple of times a month. In 1979, he began working for a 
DOE contractor and was granted a clearance.  Ex. 19; Ex. 9 (Report) at 4.  In 1983, he was 
again arrested for DWI and spent the night in jail.  Tr. at 77; Ex. 3 at 3.  However, the 
charge was reduced to a first offense, and he attended DWI school.  Ex. 17.  That arrest 
was deemed to be sufficiently mitigated in a Special Security Lecture and the individual was 
allowed to retain his clearance.  Report at 4.   
 
In June 2004, the individual visited a casino with his wife and some friends.  He drank two 
beers at his home before leaving for the casino, and then drank four more beers at the 
casino, all in a four to five hour period.  On the way home, the police stopped him at a 
roadblock, and he failed a sobriety test and breathalyzer test.  The breathalyzer recorded 
his blood alcohol content at 0.11, over the legal limit for that state.  Ex. 14. The individual 
did not think he was impaired at the time.  PSI at 39.  He immediately reported his arrest to 
DOE security upon his return to work.  The individual asked a friend who was also a 
manager at the DOE facility what he should do next, and the manager recommended that 
the individual contact the EAP program.  The EAP counselor referred him to a local hospital 
with a group therapy program for counseling. The hospital counselor administered two 
alcohol assessment tests, but the test results were inconclusive in detecting an alcohol 
problem.  The individual decided not to take a third test, because he felt they were trying to 
find a problem.  Ex. 23 (PSI) at 113-116.  He also decided against attending their outpatient 
program because he was caring for his ailing mother and felt that he could not commit the 
time.  Tr. at 82.  He returned to the EAP program for help, and met with an EAP counselor 
two or three times for half an hour, with his last appointment around October 2004.  Ex. 3 at 
2.   DOE conducted a PSI in February 2005 to discuss his alcohol consumption.  Ex. 25.  
During the PSI, the individual stated that he continued to drink alcohol, usually one or two 
beers within an hour, once every three weeks.  PSI at 82-.85.  He stated that none of his 
friends or family ever told him he had a problem with alcohol.  PSI at 92-93. 
 
In July 2005, a DOE consultant-psychiatrist interviewed the individual for approximately one 
and one-half hours and completed a report of the interview for the record.  Ex. 9 (Report).  
In his evaluation report, the psychiatrist concluded that the individual met the criteria for 
alcohol abuse between June 2003 and June 2005, but that he no longer met the criteria at 
the time of the evaluation (i.e., 12 months had passed with no evidence of positive criteria). 
 The psychiatrist  also found that the individual was a user of alcohol habitually to excess 
from 1971-1972, 1973-1979, and June 2003-June 2004, based on the psychiatrist’s 
calculation that the individual was intoxicated at least four times during each of those years. 
 In fact, the individual told the psychiatrist that he drank 11 beers in the week prior to their 
meeting, four each on Friday and Saturday, and three on Thursday.  The individual told the 
psychiatrist that between June 2003 and June 2004, he drank approximately eight beers in 
a five to five and one half hour period almost every other weekend.  Report at 8.  The 
psychiatrist concluded that the individual gave some vague answers and was somewhat 
evasive in describing his alcohol use history.  Id. at 11. The psychiatrist found that the 
individual, who continued to drink alcohol, did not present adequate evidence of 
rehabilitation or reformation.  Id. at 13.  In order to show adequate  
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evidence of rehabilitation, the DOE psychiatrist recommended in his report that the 
individual either: (1) attend Alcoholics Anonymous (AA) with a sponsor at least once a week 
for a minimum of 100 hours in a year and abstain from alcohol for two years; or (2) 
complete a six-month alcohol treatment program and abstain for three years.  Id. at 13-14. 
In order to demonstrate reformation, the psychiatrist recommended that the individual 
abstain for five years, or abstain for two or three years if he attends one of the two 
rehabilitation programs.  Id. at 14.       
 
After the individual received the Notification Letter in December 2005, he returned to the 
EAP program for guidance.  An EAP counselor recommended that the individual attend 
counseling, and he began seeing a counselor in private practice in January 2006.  Indiv. 
Ex. H.  He attends bi-monthly sessions with the counselor.  In March 2006, the individual 
agreed to participate in a one-year recovery agreement that required intensive outpatient 
alcohol treatment, weekly AA meetings, a monthly meeting with the EAP counselor and 
monthly drug screening.  By May 2006, the individual had attended four AA meetings, five 
meetings with the EAP counselor, and had two negative drug screens.  Indiv. Ex. D.   
   
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, a DOE psychiatrist opined that the individual was a user, in the past, of alcohol 
habitually to excess.  The individual also has a history of alcohol-related arrests.  Therefore, 
DOE=s security concerns are valid and the agency has properly invoked Criterion J in this 
case. 

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing that he had reviewed the 
individual’s file prior to the July 2005 interview.  Tr. at 10.  According to the DOE 
psychiatrist, the individual met two criteria for alcohol abuse from 1989 to 2004.  Tr. at 12-
13,16-17. Even though the individual’s arrests were more than one year apart and three 
were over 20 years old, the psychiatrist found that the individual still met the DSM-IV 
qualifications for alcohol abuse because of his legal problems --a pattern of alcohol–related 
arrests from 1989 to 2004.   Id. at 12, 15.  The psychiatrist also found that the individual 
drank habitually to excess from June 2003 to June 2005.  Id. at 10-13.  The individual was 
still drinking alcohol at the time of the interview, and did not think that he had an alcohol 
problem.  Id. at 11.  In order to show adequate evidence of rehabilitation, the DOE 
psychiatrist recommended that the individual attend Alcoholics Anonymous (AA) for 100 
hours and abstain from alcohol for two years, or attend a six-month alcohol treatment 



 
 

- 5 -

program and abstain for two years.  Id. at 13-14.  In order to show reformation, the 
individual must abstain for five years or he could abstain for three years if he attended a 
rehabilitation program.  Id.  at 13. 
 

2. The Individual’s Counselor 
 
The individual’s counselor testified that he held a master’s degree in counseling and had 
been in private practice for 14 years.  Tr. at  60-61.  See also Indiv. Ex. F.  He began 
seeing the individual professionally in January 2006--weekly until April 2006, and then 
every two weeks. Tr. at 65.  He diagnosed the individual as suffering from alcohol abuse at 
various times in his life.  Id at 58, 69.  His treatment plan for the individual is to continue 
their sessions.  He has not told the individual to abstain from alcohol but stated that the 
individual will do whatever is required to maintain his clearance and job.  According to the 
counselor, the individual has an “excellent prognosis,” and the counselor’s job is to monitor 
his behavior for any future problems with alcohol.  The counselor runs a weekly aftercare 
group that recently had an opening, and offered to accept the individual into that group if 
the individual commits to go.  Attendance at that group could substitute for attendance at 
AA, which the individual did not like. Tr. at 71.  However, the counselor testified that even 
without AA or aftercare, he feels that ongoing professional monitoring of the individual and 
applying “preventive measurements” is sufficient to treat his alcohol problem.  Id. at 72.   

 
3. The Individual’s Wife 

 
The individual’s wife of 29 years testified at the hearing.  Tr. at 74.  She was aware of all 
four of the individual’s alcohol –related arrests.  She described her husband as a social 
drinker who typically would drink two to three beers on a weekend.  Id. at 75.  However, 
she has not seen him drink since December 2005, 6 months prior to the hearing.  She was 
with her husband on the night of the June 2004 DWI arrest and saw him drink two 16-
ounce beers that night.  She did not think he was intoxicated that night.  Id. at 77.  The 
individual’s wife admitted that she continues to drink alcohol and to keep alcohol in their 
home, but that the individual is not bothered by others drinking around him. Her husband 
saw his family physician in September 2005 regarding his alcohol usage and began 
treatment in January 2006 with the counselor.  Id. at 83.  She stated that during the 
treatment, the individual has learned a lot and acknowledged alcohol abuse.  Id. at 84.  She 
attended one counseling session with her husband and found it helpful.   However, neither 
she nor her husband believes that he has an alcohol problem.  Id. at 80, 83. 

 
4.  Other Witnesses 

 
The individual’s family physician testified that he has known the individual for 10 years and 
has never seen any alcohol-related physical problems.  Tr. at 11-12, 18.  In January 2006, 
the doctor referred the individual to intensive outpatient counseling and had not seen him 
since then.  Tr. at 16. Three colleagues testified.  All stated that the individual was a good 
employee and that they had never seen any signs of excessive use of alcohol on the job.   
One colleague also socializes with the individual once or twice a month, and had not seen  
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the individual drink since December 2005.  Tr. at 44.  This witness also knew that the 
individual has been in the EAP program for a few months.   
 

5.  The Individual  
 
At the hearing, the individual testified that he does not feel that he has a problem with 
alcohol, but admits that he has abused alcohol.  Tr. at 88.  He never considered his 
previous alcohol use a problem.  Id.  He described his June 2004 DWI arrest and said that 
after the arrest he did not drink and drive.  Id. at 97.  He went to EAP immediately after and 
was referred to a local hospital for diagnosis and treatment.  He took two verbal tests at the 
hospital, but declined to take the third when the first two were inconclusive.  He felt that 
they were trying to prove that he had a problem.  Id. at 106. No one has told him to stop 
drinking, although his counselor recommended it.  Id. at 98.  In December 2005, after a trip 
to Las Vegas, he went to speak to someone at EAP.  Id. at 100.  That person suggested 
attending a program that met three times per week, but he said that as caretaker for his 
ailing mother, he could not make that time commitment.  Then the EAP psychiatrist 
accused him of making excuses for not attending the program, and he became angry and 
decided to abstain.  Id. at100-101.  He then went to his family doctor, who referred him to 
counseling.  Id. at 103.  He stated that he had his last drink in December 2005.  Id. at 96. 

 
The individual is not sure if he will continue sessions with the counselor, and argues that he 
is fine.  Tr. at 109-110.  He is, however, willing to attend as long as the counselor 
recommends.  Id at 110. He attended four session of AA but refused to return because he 
did not relate to the problems of the other attendees, and he did not like the spiritual aspect 
of the program.  Id. at 112.  Since March 2006, he also sees an EAP counselor once a 
month.  Id. at 113.  The individual was not sure if he will drink again, but he does not have 
the urge to drink.  Id. at 114. 

 
After hearing all of the testimony, the psychiatrist did not change the opinion that he 
expressed in the Report completed after the July 2005 evaluation.  The psychiatrist 
maintained that the individual used alcohol habitually to excess and suffered from alcohol 
abuse in the past and does not show adequate evidence of rehabilitation or reformation.  
He further concluded that with four DWIs, the individual was probably alcohol dependent, 
even though the psychiatrist could not diagnose him as such. He attributed that to the fact 
that a “diagnosis of alcohol dependence is extremely difficult to make when there is denial, 
minimization, self-deception, rationalization . . . .” Tr. at 127. Alcohol abuse, on the other 
hand, has more objective criteria, and four alcohol-related legal problems clearly reflect the 
existence of alcohol abuse at different times in the individual’s past.  Id. at 127-129. The 
psychiatrist was not convinced that the individual would not drink habitually to excess over 
the next five years.  He stated that the individual has not come close to meeting his 
recommendations for rehabilitation or reformation.  Id. at 131.  The individual has not 
completed any AA program or intensive outpatient treatment nor has he committed to 
abstinence.  Id. at 132.  According to the psychiatrist, the individual cannot be rehabilitated 
without the benefit of group therapy.  Id. at 139.  
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D.  Evidence of Rehabilitation and Reformation 
 
At the time of the hearing, the individual had attended four AA meetings, approximately 15 
counseling sessions, and had abstained from alcohol for six months. Two witnesses 
corroborated his period of abstinence.  His counselor asserts that the individual has an 
excellent prognosis for avoiding relapse into any alcohol problems.    The psychiatrist, on 
the other hand, maintains that the individual has not presented adequate evidence of 
rehabilitation or reformation from drinking alcohol habitually to excess in the past.       
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, the  
psychiatrist found that the individual did not present adequate evidence of rehabilitation or 
reformation.   The psychiatrist argues that there is a big risk of relapse without treatment, 
given the individual’s level of denial and pattern of alcohol-related legal problems.  On the 
other hand, the individual’s counselor contends that the individual did suffer from alcohol 
abuse in the past, but has an excellent prognosis for rehabilitation or reformation with 
continued professional monitoring.   
 
After evaluating the evidence in this case, I find that the individual has not adequately 
mitigated the security concerns of Criterion J.  10 C.F.R. ' 710.8 (j).  To his credit, there is 
no evidence in the record to dispute his testimony that he has abstained from alcohol for six 
months.    The individual now admits that he suffered from alcohol abuse in his past.  At 
first glance the individual’s alcohol problem may appear mitigated by the fact that three of 
his four DWIs occurred over 20 years ago.  Further, there is no current psychiatric 
diagnosis of an alcohol problem.  However, I have been persuaded by the testimony of the 
psychiatrist and the following factors: (1) the sheer number of alcohol-related arrests, which 
outweighs any mitigating effect of the age of the arrests, (2) the minimization of his alcohol 
problem, both by the individual and his wife, (3) the absence of recommended group 
therapy from his current alcohol treatment program, and (4) hearing testimony that the 
individual’s wife continues to drink and keep alcohol in their home.  The individual’s 
arguments that he is just an average drinker and does not have a problem with alcohol are 
seriously weakened by the evidence of four DWIs in the record.  He attended DWI school 
twice, and still had further alcohol-related arrests.  Despite these arrests, he did not stop 
drinking until he got mad at an EAP psychiatrist who accused him of avoiding treatment.  
He then began treatment only after his security clearance was suspended, but did not 
attend group therapy.   Even though he did not like the spiritual aspect of AA, he refused to 
attend a secular treatment because of his schedule.  The individual has an increased risk of 
relapse as he continues to socialize with friends and family members who drink alcohol. 
 
Therefore, based on the above, I agree with the psychiatrist that DOE’s valid security 
concerns are still present.  Thus, in view of Criterion J and the record before me, I cannot 
find that restoring the individual=s access authorization would not endanger the common 
defense and security and would be consistent with the national interest.  Accordingly, I find  
 
 
 



 
 

- 8 -

 
 
that the individual’s access authorization should not be restored at this time.  Any party 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 
C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 25, 2007 
 
 

 
 
 

 
 

 



 
 
 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

August 15, 2006 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 2, 2006 
 
Case Number:  TSO-0354 
 
 
This decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  This decision considers whether, on the basis of the evidence in 
this proceeding, the Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual who has been diagnosed with Alcohol Dependence.  
The Individual does not dispute this diagnosis.  Instead, the Individual asserts that he has 
mitigated the security concerns raised by his Alcohol Dependence.   
 
The present proceeding is the Individual’s second DOE Security Clearance Hearing.  The first 
hearing, which was conducted on January 11, 2001, considered the appropriateness of restoring 
the Individual’s DOE Security Clearance after a DOE Consultant Psychologist had diagnosed 
him with Alcohol Dependence.  Personnel Security Hearing, Case Number VSO-0412.  In that 
hearing, the Individual questioned the correctness of that diagnosis.  The Individual also asserted 
that he had completely abstained from using alcohol for the 11 months prior to the January 11, 
2001 Hearing.  Id. at 2.  The Hearing officer found that the Individual was correctly diagnosed 
with Alcohol Dependence.  Id. at 6-7.  However, the Hearing Officer further found that, by 
abstaining from using alcohol for 11 months and committing to abstain from alcohol use while  

                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
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employed at the DOE complex, the Individual had mitigated the security concerns raised by his 
Alcohol Dependence.  Id. at 10.   
 
Apparently, the Individual subsequently stopped attending AA meetings and discontinued seeing 
the EAP Counselor.  The Individual also resumed using alcohol.  In January 2004, the Individual 
underwent a Human Reliability Program (HRP) physical which revealed that several of his liver 
enzymes were elevated in a manner consistent with heavy alcohol use.  The Individual entered 
into a treatment program, but apparently continued to consume alcohol.  In 2005, the Local 
Security Office (LSO) received medical information indicating that the Individual was still using 
alcohol.  A personnel security interview (PSI) of the Individual was conducted, in which the 
Individual admitted resuming alcohol use.  The Individual was then asked to submit to an 
examination by a DOE Psychiatrist.  On July 29 2005, a DOE Psychiatrist conducted a forensic 
psychiatric examination of the Individual.  Transcript of Hearing, Case Number TSO-0354 (Tr.) 
at 144; DOE Psychiatrist=s Report of Examination at 1.  On August 3, 2005, the DOE 
Psychiatrist issued a report in which she stated that the Individual met the criteria for Alcohol 
Dependence, with Physiological Dependence, in sustained partial remission, as set forth in the 
Diagnostic and Statistical Manual of Mental Disorders IV-TR (DSM-IV-TR).  DOE 
Psychiatrist=s Report of Examination at 14.  The DOE Psychiatrist further opined that the 
Individual was not sufficiently rehabilitated or reformed to resolve the security concerns raised 
by his Alcohol Dependence.  Id.  
 
An administrative review proceeding was initiated. See 10 C.F.R. ' 710.9.  The LSO then issued 
a letter notifying the Individual that it possessed information that raised a substantial doubt 
concerning his eligibility for access authorization (the Notification Letter).  The Notification 
Letter alleges that the Individual has “. . . been diagnosed by a board-certified psychiatrist . . . as 
. . . alcohol dependent. . . .”  10 C.F.R. ' 710.8(j) (Criterion J).  The Notification Letter also 
alleges that the Individual’s Alcohol Dependence is Aan illness or mental condition of a nature 
which, in the opinion of a psychiatrist . . . causes or may cause, a significant defect in judgment 
or reliability.@  10 C.F.R. ' 710.8(h) (Criterion H).  Finally, the Notification Letter alleges that 
the Individual has “Engaged in . . . unusual conduct or is subject to any circumstances which 
tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason 
to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security. Such 
conduct or circumstances include, but are not limited to, . . . [a] violation of any commitment or 
promise upon which DOE previously relied to favorably resolve an issue of access authorization 
eligibility.”  10 C.F.R. ' 710.8(l) (Criterion L). 
 
The Individual filed a request for a hearing. This request was forwarded to the Director of the 
Office of Hearings and Appeals (OHA), who appointed me as Hearing Officer.  At the Hearing, 
the LSO presented one witness: the DOE Psychiatrist.  The Individual presented six witnesses: 
his wife, his Alcoholics Anonymous (AA) sponsor (the Sponsor), his supervisor, a co-worker 
who is also a close friend, and two substance abuse counselors.  The Individual also testified on 
his own behalf. 
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II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
A. Criteria H and J 
 
The Individual does not dispute the DOE Psychiatrist’s diagnosis of Alcohol Dependence.  Tr. at 
90, 116.  A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the Individual=s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing 
(Case No. VSO-0154), 26 DOE & 82,794 (1997), aff=d, Personnel Security Review (Case No. 
VSA-0154), 27 DOE & 83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I 
must exercise my common sense judgment in deciding whether the Individual=s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
' 710.7(c). Therefore, the issue before me is whether the Individual has submitted sufficient 
evidence of rehabilitation or reformation to resolve the security concerns raised by his Alcohol 
Dependence.  After considering all of the evidence in the record, I find that he has not.  
 
In her Report, the DOE Psychiatrist states: 
 

As adequate evidence of rehabilitation[] I recommend the following: Produce 
documented evidence of attendance at Alcoholics Anonymous for a minimum of 
100 hours with a sponsor, at least twice a week, for a minimum of one year and be 
completely abstinent from alcohol and all non-prescribed controlled substances 
for a minimum of one year following the completion of this program.  This would 
equal two years of sobriety. 

 
*** 
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As adequate evidence of reformation, there are two alternatives: 
1.  If the [I]ndividual goes through the rehabilitation program listed above, 2 years 
of absolute sobriety would be necessary to show adequate evidence of 
reformation. 

 
2.  If the [I]ndividual does not go through the rehabilitation program listed above, 
3 years of absolute sobriety would be necessary to show adequate evidence of 
reformation. 

 
DOE Psychiatrist=s Report at 14 (emphasis in the original).  
 
The Individual recognizes he has an alcohol problem.  Tr. at 116.  The Individual testified that he 
plans to permanently refrain from using alcohol.  Tr. at 119.  The Record shows that the 
Individual had been attending AA meetings, twice a week, since January 2006.  Tr. at 115-16.  
The Individual has, very recently, obtained an AA Sponsor.  Tr. at 109, 115.  The Individual has 
attended and completed an Intensive Outpatient Program (IOP).  He is participating in an 
aftercare program.  The Individual meets with a counselor on at least a monthly basis to monitor 
his progress.  Most importantly, the evidence in the Record shows that the Individual has 
abstained from using alcohol since January 2, 2006.  Tr. at 113.  Therefore, the Individual had 
less than 4 months of sobriety at the time of the Hearing.  The Individual testified that he does 
not crave alcohol.  Tr. at 144-15.  The Individual testified that he plans to stay active in AA for 
“the long run.”  Tr. at 117-18.  Unlike his previous attempts to achieve sobriety, his family and 
friends are supportive of his AA involvement.  Tr. at 117.   
 
The Individual testified that he is determined to refrain from returning to alcohol use because he 
is concerned about its effects on his health and realizes he won’t have a second chance.  Tr. at 
110-12.  The Individual testified he realized he had an alcohol problem after his meeting with the 
DOE Psychiatrist.  Tr. at 105-06.  The Individual testified that he is being more honest and open 
about his Alcohol Dependency now.  Tr. at 106.  The Individual testified that he is getting more 
out of his AA Program during his second time in the program.  Tr. at 107-08.   
 
The Individual’s EAP Counselor testified at the Hearing on his behalf.  The EAP Counselor 
agreed with the DOE Psychiatrist’s diagnosis.  Tr. at 132.  The Counselor testified that she had 
begun treating the Individual on February 18, 2004.  Tr. at 122.  At that time, she referred him to 
the IOP for alcohol dependence.  Tr. at 122-23.  The Individual attended the IOP from March 1, 
2004 until April 15, 2004.  Tr. at 122.  On January 6, 2006, the Individual contacted the EAP 
Counselor to resume counseling and began twice-monthly counseling sessions with her.  Tr. at 
128-29.  The EAP designed a new treatment program for the Individual.  Tr. at 129.  The 
Individual briefly entered into an after care program, with the same organization that had 
implemented his IOP.  Tr. at 130.  The Individual discontinued attending that aftercare program.  
Instead, the Individual began attending an aftercare program at a local Department of Veterans 
Affairs (the VA) facility where he had a higher comfort level.  Tr. at 130-31.  The Individual 
provided her with documentation that he has become involved in AA again.  Tr. at 131.  The  
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EAP Counselor testified that she has noticed a change in the Individual’s attitude and belief 
system towards addiction.  Tr. at 131.  The EAP Counselor testified that the Individual now 
realizes that “his life is unmanageable if alcohol remains in his life.”  Tr. at 131.  She testified 
that she believes that the Individual is in “Early Recovery.”  Tr. at 135.  She further testified that 
the Individual now realizes that he is an alcoholic.  Tr. at 135.  Most importantly, the EAP 
Counselor testified that she wanted to see the Individual with at least one year of “focused and 
sustained recovery.” before she could conclude that he was “on the right path.”  Tr. at 138.    
 
The VA Counselor testified on the Individual’s behalf.  The VA Counselor testified that the 
Individual began the aftercare program in January 2006, and that the Individual’s attendance at 
aftercare meetings is good.  Tr. at 61.  The aftercare group meets twice a week.  Tr. at 74.  The 
Individual is about one third of the way through the aftercare program.  Tr. at 74.  The VA 
Counselor testified that the Individual “stays active and he participates well. You, know, he 
shares in group. I believe he’s doing real good . . . .”  Tr. at 61.  The Individual generally arrives 
early for aftercare meetings and often stays late.  Tr. at 62.  The VA Counselor testified that the 
Individual has made progress in the aftercare program.  Tr. at 65.  The VA Counselor testified 
that he believed the Individual is “on the right path.”  Tr. at 70.  The VA Counselor testified that 
the Individual realizes “he can’t drink successfully.”  Tr. at 71.  The Individual’s wife and family 
are supportive of his efforts to obtain sobriety.  Tr. at 71.  The VA Counselor agreed that the 
Individual is Alcohol Dependant.  Tr. at 74.  The VA Counselor testified that the Individual’s 
Alcohol Dependency was in early remission.  Tr. at 75.  The VA Counselor testified that the 
Individual now has some tools to help him maintain his sobriety that he didn’t have before when 
he relapsed.  Tr. at 77.  The VA Counselor testified that the Individual still needs more time 
working his programs.  Tr. at 78.  Specifically, the VA Counselor testified that the Individual 
needs at least a year.  Tr. at 78.   
 
The DOE Psychiatrist was present during the entire hearing to observe the testimony of the 
Individual and each of his witnesses.  After the Individual and his witnesses had testified, the 
DOE Psychiatrist was called to testify by the LSO.  The DOE Psychiatrist testified that the 
Individual met the criteria for Alcohol Dependence.  Tr. at 146, 155.  The DOE Psychiatrist 
testified that the Individual is currently in “a very early stage of recovery.”  Tr. at 153.  The DOE 
Psychiatrist testified that when she examined the Individual on July 29, 2005, he was not in “any 
form of recovery at all.”  Tr. at 156.  The DOE Psychiatrist was impressed with the Individual’s 
choice of sponsors.  Tr. at 159.  The DOE Psychiatrist testified that the Individual needs at least 
one year of abstaining from alcohol use before he can be considered reformed.  Tr. at 159.  The 
DOE Psychiatrist testified that he needed to continue his current treatment program for another 
year.  Tr. at 159.  According to the DOE Psychiatrist, the Individual still needs to make 
“cognitive changes in his belief systems.”  Tr. at 162.  The DOE Psychiatrist summed up her 
testimony by stating that the Individual hasn’t shown adequate evidence of rehabilitation or 
reformation.  Tr. at 162.   
 
The information discussed above shows that the Individual has made a good start towards 
reformation and rehabilitation of his Alcohol Dependence disorder.  However, I am of the 
opinion that the Individual is not sufficiently reformed or rehabilitated, at this time, to resolve the  
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security concerns arising from his Alcohol Dependence disorder.  This conclusion is based 
largely upon the testimony of the three expert witnesses who appeared at the Hearing.  Each of 
these three experts testified that the Individual needs to show that he has remained sober for at 
least one year before he could be considered reformed or rehabilitated.  At the time of the 
Hearing, the Individual had abstained form alcohol use for less than four months.  I agree with 
the three experts’ analysis’s and conclusions.  Accordingly, I find that the Individual has not 
resolved the security concerns raised under Criteria J and H.   
 
B. Criterion L 
 
During his previous Personnel Security Hearing, the Individual was asked: “Can you not drink 
from now on if that’s what it takes to keep your job?”  The Individual responded by stating: “if 
that’s what it going to take to keep my job, I could do it.”  Transcript of Personnel Security 
Hearing, Case Number: TSO-0412 at 220.  The Individual subsequently resumed his alcohol use. 
The Notification Letter alleges that doing so, the Individual violated Criterion L, which pertains 
in pertained part  “to [a] violation of any commitment or promise upon which DOE previously 
relied to favorably resolve an issue of access authorization eligibility” by using alcohol after he 
had assured DOE Security officials that he would not do so.  However, the Individual’s 
testimony at his previous Hearing provided something less than a firm commitment to abstain 
from future alcohol use.  Accordingly, I find that the security concerns raised in the Notification 
Letter under Criterion L are without merit.  Therefore the security concerns raised under 
Criterion L in the notification have been resolved. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria J, H and L.  Therefore, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, it is my opinion that the Individual's access 
authorization should not be restored at this time. The Individual may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 15, 2006 
 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to variously in this Decision as an access authorization or security clearance.

*  The original of this document contains information which is subject to
withholding from disclosure under 5 U.S.C. 552.  Such  material has been deleted
from this copy and replaced with XXXXXX’s.

August 1, 2006

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: February 8, 2006

Case Number: TSO-0355

This Decision concerns the eligibility of XXXXX XXXXXX XXXXXXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."   A Department of Energy (DOE) Operations Office suspended the1/

individual's access authorization under the provisions of Part 710.  This Decision
considers whether, on the basis of the evidence and testimony presented in this
proceeding, the individual’s access authorization should be restored.  As set forth in
this Decision, I have determined that the individual’s security clearance should not
be restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides
that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).
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The individual was granted a DOE security clearance after gaining employment
with a DOE contractor.  However, the local DOE security office (DOE Security)
initiated formal administrative review proceedings by informing the individual that
his access authorization was being suspended pending the resolution of certain
derogatory information that created substantial doubt regarding his continued
eligibility.  This derogatory information is described in a Notification Letter issued
to the individual on December 13, 2005, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8,
subsections (h), (j) and (l). More specifically, the Notification Letter alleges that the
individual has: 1) “an illness or mental condition which in the opinion of a
psychiatrist causes, or may cause, a significant defect in judgment and reliability [of
the individual]”; 2) “[b]een, or is, a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol
abuse,”and 3) “engaged in unusual conduct or is subject to circumstances which
tend to show that he is not honest, reliable, or trustworthy; or which furnishes
reason to believe that he may be subject to pressure, coercion, exploitation, or
duress which may cause him to act contrary to the best interests of national
security.”  10 C.F.R. §§ 710.8(h), (j) and (l) (Criterion H, Criterion J and Criterion L,
respectively). The bases for these findings are summarized below.

In reference to Criteria H and J, the Notification Letter states on September 30,
2005, the individual was evaluated by a  DOE consultant-psychiatrist (DOE
Psychiatrist) who diagnosed the individual with Substance Dependence, Alcohol
(Alcohol Dependence), with Physiological Dependence, in Early Full Remission,
based upon diagnostic criteria set forth in the Diagnostic and Statistical Manual of
the American Psychiatric Association, IVth Edition TR (DSM-IV TR).  According to
the DOE Psychiatrist, this is a mental condition that causes or may cause a
significant defect in the individual’s judgment or reliability.  In addition, the
Notification Letter indicates that: (1) in May 1994, the individual was previously
diagnosed by the same DOE Psychiatrist with Psychoactive Substance Dependence
(Alcohol Disorder), Mild, Active; (2) the individual has undergone treatment and
periods of abstinence, from 1989 to 1992, and from 1994 to 2002, but made the
decision to resume drinking, and  (3) on December 15, 2004, the individual was
arrested on a charge of Aggravated Driving While Intoxicated (DWI), at which time
the individual was measured as having a blood alcohol content (BAC) of .18.

Under Criterion L, the Notification Letter describes several instances where the
individual gave inaccurate information to DOE Security regarding his past use of
illegal drugs.  The Notification Letter also states that the individual intentionally
minimized his use of alcohol during a security interview, and failed to follow
through on an assurance that he would not drink again.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on February
8, 2006, the individual exercised his right under Part 710 to request a hearing in
this 
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matter.  10 C.F.R. § 710.21(b).  On February 13, 2006, I was appointed as Hearing
Officer.  After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, I established a hearing date.  At the hearing, DOE Security called
the DOE Psychiatrist as its sole witness.  The individual testified on his own behalf,
and also called his own psychiatrist, his daughter and three close friends.  The
transcript taken at the hearing will be hereinafter cited as "Tr."  Documents that
were submitted during this proceeding by DOE Security and the individual
constitute exhibits to the hearing transcript and will be cited respectively as “DOE
Exh.” and “Ind. Exh.”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will
indicate instances in which there are disparate viewpoints regarding the
information presented in the record.

The individual was employed by a DOE contractor in April 1986, and submitted a
Personnel Security Questionnaire (PSQ), dated June 25, 1986, to obtain a security
clearance.  However, certain derogatory information regarding the individual’s use
of illegal drugs was received by DOE Security during the background investigation
of the individual, and he was therefore required to submit to a Personnel Security
Interview (PSI), conducted on November 16, 1987.  In his PSQ, the individual
indicated that he had never used illegal drugs.  Presented with discrepant
information during the PSI, however, the individual admitted to using marijuana
once or twice a week from 1969 to 1974 and occasionally from 1977 to 1980, using
hashish approximately 12 times from 1969 to 1974, and using methamphetamine
on one occasion in early 1986.  The individual also revealed that there were times
during the early 1980's when he used alcohol to excess.  The individual’s use of
alcohol was determined not to be a problem at that time, and the individual’s past
use of illegal drugs was deemed resolved by his agreeing to sign a Drug
Certification attesting that he would never use illegal drugs while holding a DOE
security clearance.  The individual was therefore granted a security clearance in
November 1987.

During the late 1980's, the individual fell into a pattern of heavy alcohol use.  By
1989, the individual was drinking a six pack of beer and a half pint of liquor on
most evenings.  The individual’s drinking placed a considerable strain on his
marriage, and his wife left him, taking their two children with her.  In addition, the
individual’s co-workers noticed that he was frequently coming to work with a
hangover and with the lingering smell of alcohol.  In response to the encouragement
of co-workers, the individual entered an outpatient alcohol treatment program in
October 1989.  The individual was diagnosed with Chemical Dependence/Alcohol.
The individual successfully completed the required three months of treatment
followed by nine months of aftercare under the program, and thereafter began
attending Alcoholics Anonymous (AA) on nearly a daily basis although he did not
have an AA sponsor.
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In late 1990, the individual decided to seek employment with a  Department of
Defense (DOD) contractor, and was required to obtain a DOD clearance.  In the
required National Agency Questionnaire (NAQ) completed by the individual, dated
August 15, 1990, the individual stated that his last use of marijuana was in1980
and that he has used the drug only a few times.  The individual reported no other
use of illegal drugs on his NAQ.  Concerning his use of alcohol, the individual
provided a Statement to DOD, dated February 11, 1991, in which he described his
past alcohol abuse and stated his intention to never use alcohol again.  The
individual successfully obtained the DOD security clearance and employment with
the DOD contractor, and his DOE security clearance was therefore terminated in
May 1991.

However, in 1992, the individual was laid off by the DOD contractor and began to
have money problems.  The individual stopped attending AA, and in December
1992, the individual made the decision to start drinking again after being abstinent
for three years.  The individual thought he could handle drinking in moderation on
a social basis, but he began to have episodes of excessive drinking within six
months.

In August 1993, the individual regained employment with a DOE contractor and
sought to again obtain a DOE security clearance by the filing of a Questionnaire for
National Security Positions, dated October 4, 1993.  On March 18, 1994, the
individual was summoned for a PSI.  During this PSI, the individual denied using
any illegal drug after 1980.  The individual further described his drinking during
the late 1980's, leading to the individual’s decision to seek treatment in 1989.  The
individual admitted that he had minimized his alcohol use during the PSI
conducted in November 1987.  At the conclusion of the March 1994 PSI, DOE
Security had unresolved concerns with the individual’s use of alcohol based upon his
revelation that he had resumed drinking in December 1992.  The individual was
therefore referred to the DOE Psychiatrist.

After a psychiatric evaluation conducted on May 12, 1994, the DOE Psychiatrist
diagnosed the individual with Psychoactive Substance Dependence (Alcohol
Disorder), Mild, Active, based upon diagnostic criteria set forth in The Diagnostic
and Statistical Manual of the American Psychiatric Association, Third Edition,
Revised.  As part of his evaluation, the DOE Psychiatrist conducted laboratory
testing of the individual which revealed that the individual had contracted
Hepatitis C.  The DOE Psychiatrist informed the individual of this test result and
advised him that, because of this serious liver condition, he should not drink.

Based upon the report of the DOE Psychiatrist, and two subsequent PSI’s conducted
in June and July 1994, it was decided by DOE Security to allow the individual to
avail himself of the Employee Assistance Program Referral Option (EAPRO) to
obtain a security clearance.  EAPRO is a program whereby an individual is granted
or allowed to retain his security clearance conditioned upon the individual’s
agreement to maintain abstinence, submit to ongoing alcohol testing and
participate in an alcohol 
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treatment program.  The individual signed an EAPRO Consent to Participate in
July 1994, and immediately began abstinence and attending AA meetings.  In late
July 1994, the individual was referred to and entered an Outpatient Chemical
Dependency Program.  Based upon his EAPRO agreement, the individual was
granted a security clearance in October 1994.  From July 1994 until April 1997, the
individual successfully completed all phases of his required EAPRO program.

The individual remained abstinent for nearly eight years, from 1994 until 2002
when he made the decision to resume drinking alcohol.  At the time, the individual
was despondent over breaking up with his fiancee and began to frequent bars to
socialize and drink.  At first, the individual was able to control his drinking but,
within a few months, he was becoming intoxicated on weekly basis.  The individual
drank to the point of having an alcoholic blackout on two occasions.  In early 2004,
the individual was reprimanded for an incident at work in which he lost his temper
and berated a co-worker at a meeting.  The individual now admits that his use of
alcohol contributed to his irritability and short temper on that day.  The individual
rarely attended AA during this time period and continued to drink.

Finally, on December 15, 2004, the individual was arrested on a charge of
Aggravated DWI.  On this occasion, the individual was stopped by the police after
leaving a bar where he had consumed several mixed drinks.  The individual refused
the field sobriety test but a breathalyzer test later administered at the detention
facility showed that the individual had a BAC of .18.  Since this was the individual’s
first alcohol arrest, the charge was later reduced to a misdemeanor DWI.  The
individual was required to attend twelve weeks of court-sponsored alcohol
counseling and placed on six months probation.  The individual immediately began
abstinence subsequent to his DWI arrest and has consumed no alcohol since that
time.  The individual also resumed attending AA on his own volition.  Following the
arrest, the individual did 90 AA meetings in 90 days and obtained an AA sponsor.
A PSI was conducted with the individual on August 30, 2005, and the individual
was then referred to the DOE Psychiatrist.

The DOE Psychiatrist reviewed the individual’s personnel security file and
performed a psychiatric interview and evaluation of the individual on September
30, 2005.  In his report issued on October 6, 2005, the DOE Psychiatrist set forth
his opinion that the individual meets the DSM-IV TR criteria for Alcohol
Dependence.  The DOE Psychiatrist categorized the individual’s Alcohol
Dependence as being in “Early Full Remission” based upon the individual’s nine
months of abstinence at the time of his evaluation.  The DOE Psychiatrist further
states in his report, however, that the individual’s Alcohol Dependence is an illness
or mental condition which causes or may cause a significant defect in the
individual’s judgment or reliability, until such time as the individual is able to
demonstrate adequate evidence of rehabilitation or reformation.  In this regard, the
DOE Psychiatrist recommended either of the following as evidence of rehabilitation:
1) total abstinence from alcohol and non-prescribed 
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controlled substances for three years with 200 hours of attendance at Alcoholics
Anonymous (AA), with a sponsor, at least once a week over a two-year time frame,
or 2) total abstinence for four years with satisfactory completion of  a professionally
led, alcohol  treatment program, with aftercare for a minimum of six months.  As
adequate evidence of reformation, the DOE Psychiatrist recommended three or four
years of abstinence if the individual completes either of the two rehabilitation
programs, or five years of abstinence if he does not.

The DOE Psychiatrist further notes in his report that, during his psychiatric
interview, the individual gave information about his past drug use differing from
that previously provided to DOE Security.  While the individual previously denied
using cocaine during his November 1987 PSI, he informed the DOE Psychiatrist
that he used cocaine about 30 times a year for nearly two years during the early
1980's.  The individual also admitted to using methamphetamine 25 to 30 times
during the early 1980's, rather than one time as previously reported, and that he
used marijuana as late as 1985, rather than prior to 1980.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty
beyond a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078,
25 DOE ¶ 82,802 (1996).  In this type of case, we are dealing with a different
standard designed to protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for
access authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a
showing of derogatory information raising security concerns, the burden is on the
individual to come forward at the hearing with evidence to convince the DOE that
granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  This standard implies that there is a strong presumption
against the granting or restoring of a security clearance.  See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest"
standard for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the
submissions of the parties, the evidence presented and the testimony of the
witnesses at the hearing convened in this matter.  In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the 
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frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other
relevant and material factors.  After due deliberation, it is my opinion that the
individual’s access authorization should not be restored since I am unable to
conclude that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(d).  The specific findings that I make in support of this determination are
discussed below.

A.  Derogatory Information

The DOE Psychiatrist diagnosed the individual with Alcohol Dependence based
upon diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 21 at 13-14.  The
DSM-IV TR generally provides that a diagnosis of Alcohol Dependence is supported
when the individual manifests three or more of the following behaviors occurring at
any time within the same twelve-month period: 1) increased tolerance, 2)
withdrawal, 3) alcohol often consumed in larger amounts or over a longer period
than intended; 4) persistent desire or unsuccessful efforts to cut down, 5) great deal
of time spent in activities to obtain alcohol; 6) important social, occupational, or
recreational activities given up or reduced; and 7) continued use despite physical or
psychological problem caused or exacerbated by alcohol.  See id. at 13.  In the case
of the individual, the DOE Psychiatrist determined that the individual met the
criteria 1, 4, 5, 6 and 7 during his periods of alcohol use, particularly during the late
1980's.  In the judgment of the DOE Psychiatrist, the individual satisfied criteria 4,
6 and 7 during the period preceding December 2004, when the individual was
arrested for Aggravated DWI.  Id. at 14.  

I find that the Alcohol Dependence diagnosis of the DOE Psychiatrist is amply
supported by the record of this case.  At the hearing, the individual called his own
psychiatrist who agreed that the individual was properly diagnosed with Alcohol
Dependence. Tr. at 103.  I therefore find that DOE Security properly invoked
Criteria H and J in suspending the individual’s security clearance.  In other DOE
security clearance proceedings, Hearing Officers have consistently found that a
diagnosis related to excessive alcohol use raises important security concerns. See,
e.g., Personnel Security Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807 (2005);
Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (1996) (affirmed
by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771
(1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014,
25 DOE ¶ 82,755 (1995),  aff’d, Personnel Security Review, 25 DOE ¶ 83,002  (OSA,
1995).   In these cases, it was recognized that the excessive use of alcohol might
impair an individual’s judgment and reliability, and his ability to control impulses.
These factors amplify the risk that the individual will fail to safeguard classified
matter or special nuclear material. Id.  Accordingly, I will turn to whether the
individual has presented sufficient evidence of 
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2/ The individual obtained a sponsor soon after resuming AA attendance in December 2004.
The individual generally called the sponsor once a week and sometimes had dinner with him.
Tr. at 86.  During the past year, however, the individual began attending AA meetings at a
location more convenient to his home.  Tr. at 87.  Thus, the individual had been without an
AA sponsor during the six months prior to the hearing, but committed to finding a new
sponsor.  Tr. at  88.

rehabilitation or reformation to mitigate the concerns of DOE Security.

B.  Mitigating Evidence

The individual testified that his December 2004 DWI was “a point of
incomprehensible demoralization . . . my epiphany” that compelled him to face and
address his alcoholism.  Tr. at 85.  The individual marks his official sobriety date as
December 27, 2004, and asserts that he has consumed no alcohol since that time.
Tr. at 84.  The individual’s daughter and close friends corroborated the individual’s
sobriety during their testimony.  See Tr. at 16-17, 29, 54.  Immediately following his
DWI arrest, the individual attended 90 AA meetings in 90 days on his own volition,
obtained an AA sponsor,  and has continued to attend as many as five to six AA2/

meetings a week since that time.  Tr. at 86.  In addition, as a condition of his
probation, the individual attended a Victims Impact Panel and, in July 2005,
successfully completed a twelve-week substance abuse treatment program.  Tr. at
82-83; see Ind. Exh. 1.

The individual has now developed a strong relationship with his daughter who is
very supportive of his sobriety.  Tr. at 17.  The daughter described the individual as
“very serious” about maintaining abstinence.  Tr. at 23.  In addition, the individual
has established a circle of friends who also support the individual’s continued
sobriety.  Three of these friends testified at the hearing.  One testified that the
individual has confided to him that he never intends to drink again.  Tr. at 35.
Another testified that the individual is “taking every step to correct” his alcohol
problem, and that “he’s dedicated to it.”  Tr. at 37.  The individual and his friends
belong to a motorcycle club and often socialize together. The individual’s friends
testified that they try to ensure that the individual is not placed in an environment
where he will feel uncomfortable because others are consuming alcohol.  See Tr. at
27, 32-34, 41, 48-49.

I was impressed at the hearing with the individual’s candor and stated commitment
to maintaining his abstinence: “I’ve set my arrogance aside and realize that people
have told me that I have a problem, that I can’t – can’t clinically fix.  My only hope
is to abstain from alcohol.  My only chances are to abstain from alcohol.”  Tr. at 90.
The individual honestly admitted that he has had urges to drink since resuming
abstinence in December 2004, testifying that: “I have those thoughts every once in
awhile, but I know that I can’t do this.  I’ve proven to myself twice now that I can’t
drink normally.  
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3/ The individual was referred to the Individual’s Psychiatrist by another psychiatrist who
initially treated the individual for his depression.  The Individual’s Psychiatrist described his
current role as the individual’s “psychopharmacologist” who has prescribed and monitors the
individual’s use of his anti-depressant medication, Effexor.  Tr. at 110-11.

4/ The DOE Psychiatrist disagreed with the opinion of the Individual’s Psychiatrist that the
individual has a 90% chance of maintaining his sobriety, based upon a study conducted by
a noted drug company.  See Tr. at 104.  According to the DOE Psychiatrist, a more apposite
study indicates that an individual with Alcohol Dependence has only a 70% chance of
maintaining sobriety with one, but less than two, years of abstinence.  Tr. at 121-22.

I can’t consume alcohol because alcohol becomes excessive for me.”  Tr. at 91.  The
individual testified that he will rely upon AA and the support of his daughter and
friends to help him to maintain his sobriety.  Tr. at 92-93.

The individual called his psychiatrist (Individual’s Psychiatrist) to testify on his
behalf.  The Individual’s Psychiatrist has been treating the individual for
depression since 1999. Tr. at 76-77, 102.  The individual and the Individual’s
Psychiatrist  acknowledged that the primary focus of their sessions is the
individual’s depression.  Tr. at 89-90, 110-11.   However, the Individual’s3/

Psychiatrist has substantial experience in the field of substance abuse treatment
and proffered his opinion with regard to the individual’s recovery from alcoholism.
While the Individual’s Psychiatrist agreed that the individual was properly
diagnosed with Alcohol Dependence, he expressed his opinion that the individual
has demonstrated adequate rehabilitation and reformation based upon his 17
months of sobriety at the time of the hearing.  Tr. at 104-05.  According to the
Individual’s Psychiatrist, abstinence of this duration would generally place the
individual in the 90  percentile of recovering alcoholics who are able to maintainth

their sobriety.  Id.  In addition, the Individual’s Psychiatrist cited other factors to
support his opinion that the individual has achieved adequate rehabilitation and
reformation: (1) the individual’s serious dedication to AA attendance since the
December 2004 DWI; (2) the DWI was “rock bottom” and a turning point in the
individual’s life, and (3) the individual has strong support from his daughter and
friends.  See Tr. at 106-07, 110.

Upon hearing the testimony of the individual, the DOE Psychiatrist commended the
individual for his efforts in confronting his Alcohol Dependence since December
2004.  Tr. at 144.  However, the DOE Psychiatrist expressed his opinion that the
individual had not yet achieved adequate rehabilitation or reformation.  Tr. at 121.4/

The DOE Psychiatrist adhered to the requirements stated in his report, that in
order to achieve adequate rehabilitation, the individual must show:  1) total
abstinence from alcohol and non-prescribed controlled substances for three years
with 200 hours of attendance at Alcoholics Anonymous (AA), with a sponsor, at
least once a week over a two-year 
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time frame, 2) total abstinence for four years with satisfactory completion of a
professionally led, alcohol  treatment program, with aftercare for a minimum of six
months, or 3) as adequate evidence of reformation, three or four years of abstinence
if the individual completes either of the two rehabilitation programs, or five years of
abstinence if he does not.  DOE Exh. 21 at15; Tr.  at 122.

The DOE Psychiatrist conceded that the three years of sobriety he recommends for
the individual is a year longer than the usual two years of abstinence, with AA, that
he recommends in cases of Alcohol Dependence.  Tr. at 122.  The DOE Psychiatrist
explained, however, that: “[T]hree years is only one year more than my usual.  But
that’s really what I would want to see before I would feel comfortable in saying that
his risk of relapse in the next five years is low, because he’s had long periods of
sobriety.  From ‘89 to ‘93, he was sober for four years.  From ‘94 to 2002, he was
sober eight years, and then he’s had serious relapses. . . . I believe with only a year-
and-a-half of sobriety, his risk of relapse over the next five years is maybe as much
as more likely than not.”  Tr. at 122-23.

Having thoroughly considered the record of this case, I find it appropriate to defer
to the opinion of the DOE Psychiatrist.  I too heartily commend the individual on
the manner in which he has proactively addressed his alcoholism since his
December 2004 DWI.  While I am not thoroughly convinced that three years of
abstinence, with AA and a sponsor, would be required for the individual to achieve
adequate rehabilitation, I am persuaded by the DOE Psychiatrist that 17 months is
not enough in the individual’s case in view of his past history of periods of
abstinence and then relapse.  The first period of treatment and abstinence occurred
after the individual’s wife and children left him, and the second occurred after the
individual was offered EAPRO by DOE Security to obtain a security clearance and
keep his job.  In both instances, the individual returned to problematic drinking.
Under these circumstances, and with only 17 months of sobriety at the time of the
hearing, I find that the individual has not yet overcome the security concerns
associated with his past use of alcohol and diagnosis of Alcohol Dependence.  See
Personnel Security Hearing, Case No. VSO-0359, 28 DOE ¶ 82,768 (2000), aff’d,
Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel Security Hearing,
Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security Hearing, Case
No. TSO-0001, 28 DOE ¶ 82,911 (2003).

C.  Criterion L, Unusual Conduct

Under Criterion L, the Notification Letter cites false or discrepant statements by
the individual regarding his use of alcohol and illegal drugs.  With regard to
alcohol, the Notification Letter references: 1) a written document provided by the
individual to DOD in February 1991, in which the individual states his intention to
never use alcohol again, see DOE Exh. 46, 2) the individual’s admission during a
PSI 
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5/ At the hearing, the Individual’s Psychiatrist stated his view that the individual’s failure to
follow through on his 1991 promise not to drink again is not properly a Criterion L concern,
since the individual was trying to be honest at the time.  Tr. at 112.  I agree that the
individual’s failure to maintain his sobriety was not a matter of his honesty or trustworthiness
but a consequence of his Alcohol Dependence.  Notwithstanding, I find that legitimate
security concerns remain under Criterion L with regard to the individual’s reliability until
such time as the individual has achieved adequate rehabilitation or reformation. 

conducted in March 1994 that he intentionally minimized his use of alcohol during
a PSI conducted in November 1987. DOE Exh. 54 at 112-15.   I find with regard to
these two matters that the individual’s past failure to maintain sobriety and his
minimization were symptomatic of his Alcohol Dependence.  In the foregoing section
of this Decision, I have determined that the individual has failed to mitigate the
concerns of DOE Security associated with his diagnosis.  I therefore find,
correspondingly, that the individual has not yet overcome these concerns of DOE
Security under Criterion L.5/

With regard to his past use of illegal drugs, the Notification Letter refers to several
discrepancies between the information provided to the DOE Psychiatrist and that
provided to DOE Security during his November 1987 PSI.  While the individual
previously denied using cocaine during his November 1987 PSI, he informed the
DOE Psychiatrist that he used cocaine about 30 times a year for nearly two years
during the early 1980's.  See DOE Exh. 21 at 10; DOE Exh. 55 at 6-9.  The
individual also admitted to the DOE Psychiatrist that he used methamphetamine
25 to 30 times during the early 1980's, rather than one time as he previously
reported to DOE Security, and that he used marijuana as late as 1985, rather than
only prior to 1980.  DOE Exh. 21 at 10; DOE Exh. 55 at 19-22.  Finally, the
Notification Letter notes that the individual gave incomplete information regarding
his marijuana use to DOD in August 1990, on an NAQ submitted by the individual
to obtain a DOD security clearance.  See DOE Exh. 45.

At the hearing, the individual admitted to providing false or incomplete information
regarding his past use of illegal drugs, but said that he did so out of “fear” that he
would not be considered favorably for a security clearance.  Tr. at 95-96, 98.  The
individual explained that he decided to be completely honest with the DOE
Psychiatrist because he believes that honesty is an important part of his recovery
from alcoholism under his AA 12-step program.  Tr. at 99.  The Individual’s
Psychiatrist and the DOE Psychiatrist agreed that the individual’s present honesty
is an important step in his program of rehabilitation from Alcohol Dependence.  Tr.
at 113-14, 123.

I am disturbed by the individual’s dishonesty in providing inaccurate information
about his past drug use to DOE in 1987, and to DOD in 1990, during the process of
being considered for a security clearance.  However, the record persuades me that
the individual’s conduct in 1987 and 1990 is uncharacteristic of his honesty at this
time.  
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6/ While the individual provided false or incomplete information about his past drug use, the
individual emphasized at the hearing that he has never violated the Drug Certification he
signed in 1987 and has never used an illegal drug while holding a DOE or DOD security
clearance.  Tr. at 96-97.

The individual impressed me as very direct, honest and forthright during his
testimony at the hearing.  The individual’s daughter and close friends testified that
the individual has exhibited a determination to be open and honest, and has a
sound reputation for reliability and trustworthiness among his friends and
associates.  See Tr. at 23, 32, 41, 55.  Further, the Individual’s Psychiatrist and the
DOE Psychiatrist concurred in their belief that the individual is genuine in his
stated commitment to be completely honest about his past alcohol and drug abuse,
as part of his program of recovery.  Tr. at 114, 123.  I am therefore satisfied that the
individual has sufficiently mitigated the Criterion L security concerns with regard
to his providing inaccurate information in 1987 and 1990 about past use of illegal
drugs.6/

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h), (j) and (l) in suspending the individual's access authorization.  For the
reasons I have described above, I find that the individual has failed to mitigate the
security concerns associated with his past use of alcohol and resulting diagnosis of
Alcohol Dependence.  I am therefore unable to find that restoring the individual’s
access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.  Accordingly, I find that the
individual’s access authorization should not be restored at this time.  The individual
may seek review of this Decision by an Appeal Panel under the regulations set forth
at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: August 1, 2006
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Case Number:   TSO-0356 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX(hereinafter referred 
to as “the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 In this Decision I will consider whether, on the basis of the testimony 
and other evidence in the record of this proceeding, the individual’s access authorization 
should be granted. As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the individual’s access 
authorization should not be granted. 
 
I. Background 
 
The individual is an applicant for a DOE security clearance. As part of the security 
clearance process the individual completed a Questionnaire for National Security Position 
(QNSP). Information contained on that QNSP prompted the local DOE security office 
(LSO) first to conduct a personnel security interview (PSI) with the individual and then to 
refer her to a board-certified psychiatrist (DOE psychiatrist) for a forensic mental 
evaluation. The DOE psychiatrist examined the individual in November 2005, and 
concluded that the individual has an illness or mental condition, i.e., Borderline 
Personality Disorder, that causes, or may cause, a significant defect in her judgment or 
reliability. The DOE psychiatrist’s findings are memorialized in a report which will be 
referred to in this Decision as Exhibit (Ex.) 6 or the Psychiatric Report.   
 
Based on the information contained in the QNSP and the DOE psychiatrist’s findings, the 
LSO recommended administrative review under 10 C.F.R. Part 710. In accordance with 
the regulations, the LSO sent the individual a letter (Notification Letter) advising her that 
it possessed reliable information that created a substantial doubt regarding her eligibility 
to hold a security clearance. 10 C.F.R. § 710.21. The LSO also advised that the 
derogatory information fell within the purview of one potentially disqualifying criterion 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h) (hereinafter 
referred to as Criterion).2   
 
The individual exercised her right under the Part 710 regulations and requested an 
administrative review hearing upon her receipt of the Notification Letter. On February 
13, 2006, the Director of the Office of Hearings and Appeals (OHA) appointed Richard 
Cronin the Hearing Officer in this case;  I was appointed the substitute Hearing Officer   
on September 15, 2006. The hearing in this case was postponed twice at the individual’s 
request because of personal and family illnesses. I finally conducted the administrative 
hearing three months after my appointment. At the hearing, five witnesses testified. The 
individual presented her own testimony and that of three witnesses; the LSO presented 
one witness. In addition to the testimonial evidence, the LSO submitted 12 exhibits into 
the record; the individual tendered none.  
 
II. Standard of Review 
 
The Hearing Officer=s role in this proceeding is to evaluate the evidence presented by the 
agency and the individual, and to render a decision based on that evidence.  See 10 C.F.R. 
' 710.27(a).  Part 710 generally provides that A[t]he decision as to access authorization is 
a comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of 
access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. Any doubt as to the individual=s access authorization 
eligibility shall be resolved in favor of national security.@  10 C.F.R. ' 710.7(a).  I have 
considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct; the individual=s 
age and maturity at the time of the conduct; the voluntariness of the individual=s 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors. See 10 C.F.R. '' 710.7(c), 710.27(a).  The discussion below reflects 
my application of these factors to the testimony and exhibits presented by both sides in 
this case. 

 
III.       Findings of Fact  
 
The individual had a traumatic childhood which included sexual abuse from ages six 
through ten. Ex. 6 at 7; Ex. 12 at 92. The sexual abuse led to problems in her 
relationships with men, including a period of self-described sexual promiscuity and a 
marriage at age 15 to a husband who was abusive and an alcoholic. Ex. 6 at 7. The 
individual divorced her first husband in 1976 after four years of marriage; she married 
her second husband in 1982. Id. 
 

                                                 
2  Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment and reliability.” 10 C.F.R. § 710.8(h). 
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In 1993, the individual sought mental health treatment because of emotional distress that 
she was suffering as the result of sexual harassment in the workplace.3 Id. She attended 
one-hour weekly psychotherapy sessions for three to four months in 1993 but abruptly 
terminated her psychotherapy when she suffered a severe flashback of childhood sexual 
abuse during a hypnotherapy session. Id; Ex. 12 at 91. Around the same time that she 
began psychotherapy, the individual’s primary care physician prescribed the 
antidepressant, Prozac, for her. Ex. 12 at 95. The individual discontinued taking Prozac 
on her own because she believed that the medication made her “even more angry.” Id. at 
94.  
 
According to the individual, her marriage to her second husband was wonderful until 
1997 when her second husband became involved with another woman. Tr. at 42.  To cope 
with her second husband’s continuing infidelity, the individual consulted her primary 
care physician in 1999 who prescribed Wellbutrin XL 4 for her depression and 
Lorazepam for her anxiety. Ex. 6 at 3.   
 
Sometime in 2002, the woman who was having an affair with the individual’s second 
husband started calling the individual repeatedly at work.  Id.  The individual became so 
distraught at work that she could not stop crying and could not breathe. Id. A co-worker 
transported the individual to a hospital for emergency care. The individual claims that she 
has no memory of what happened after she “lost control” at work. Id.  She did not attend 
any follow-up counseling after her hospitalization in 2002. Id.  
 
One month after her 2002 hospitalization, the individual attempted suicide after her 
second husband began to discuss a divorce. Tr. at 112-113. The individual was 
hospitalized in a hospital psychiatric unit for a brief time following her suicide attempt.  
The individual admitted to the DOE psychiatrist that she had had fleeting suicidal 
thoughts at other times before her suicide attempt in 2002. Ex. 6 at 3.  
 
In February 2004, the individual saw a counselor to help her cope with depression caused 
by her continuing marital problems. Ex. 4 at 2. The individual remained in therapy two 
times each week for one hour until June 2004. Id. In the fall of 2004, the individual 
changed counselors and received therapy two to three times a week until February 2005 
when she stopped, allegedly due to pressing work demands.  Id. It was in the fall of 2004 
that the individual began to experience a number of severe dissociative episodes.  Id.  
According to the individual, these episodes, characterized by disorientation as to where 
she was going or where she was, began occurring twice a week. Id. The individual 
blamed her dissociative episodes on the Wellbutrin XL that she had been taking for five 
years. Id. With her counselor’s permission, the individual discontinued the use of 
Wellbutrin XL. Id.  
 
The individual’s second husband continued to be unfaithful to her so she initiated divorce 
proceedings. The individual received her divorce decree on December 29, 2005. Tr. at 46. 
 

                                                 
3  The individual was barred from discussing the details relating to the sexual harassment by a confidential 
settlement agreement that she entered into relating to this matter. Transcript of Hearing (Tr.) at 41. 
 
4 The individual continued taking Wellbutrin XL until the fall of 2004. Id. 
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IV. Analysis 
 

I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing.  After 
due deliberation, I have determined that the individual=s access authorization should not 
be granted.  I cannot find that such a grant would not endanger the common defense and 
security and would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  
The specific findings I make in support of this decision are discussed below. 
 

A. The Derogatory Information and Associated Security Concerns  
 
As previously noted, the LSO cites Criterion H as the sole basis for denying the 
individual a security clearance. To support Criterion H, the LSO relies on: (1) the DOE 
psychiatrist’s opinion that the individual suffers from a Borderline Personality Disorder, a 
mental condition which the DOE psychiatrist believes causes, or may cause, a significant 
defect in her judgment or reliability; (2) the individual’s 2002 hospitalization after an 
emotional collapse at work; (3) the individual’s 2002 suicide attempt; (4)  the 
individual’s statements to the DOE psychiatrist that she had suicidal thoughts at other 
times when very angry; and (5) several dissociative episodes that the individual 
experienced in 2004. I find that the psychiatric diagnosis and other matters cited in the 
Notification Letter, i.e., the individual’s suicide attempt, mental collapse, suicidal 
ideations, and dissociative episodes all raise questions whether the individual’s judgment, 
reliability, or trustworthiness could be impaired to the point where she could fail to 
safeguard classified information or act in the best interests of national security. See 
Guideline I (27) of the Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005 by the Assistant to the 
President for National Security Affairs, The White House.  
 

B. Whether the Individual Suffers from a Borderline Personality 
Disorder  

 
The individual disagrees with the DOE psychiatrist’s diagnosis in this case. Tr. at 39, 47. 
She argued first that the DOE psychiatrist did not examine her long enough to diagnose 
her with a Borderline Personality Disorder. Second, she contended that she is being 
penalized for having fully disclosed details relating to her mental health during the 
psychiatric examination. Id. at 47. Third, she claimed that it was unfair for the DOE 
psychiatrist to label her with a mental condition simply because she was “emotional with 
a broken heart.” Id. at 48. 
 
The DOE psychiatrist who is a highly credentialed board-certified psychiatrist, clearly 
articulated in his Report and at the hearing why the individual meets the criteria set forth 
in the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text Revised 
(DSM-IV-TR) for Borderline Personality Disorder.5 Ex. 6, Tr. at 56. Unfortunately, the 

                                                 
5     The DSM-IV-TR criteria for Borderline Personality Disorder are the following:  A pervasive pattern of 
instability of interpersonal relationships, self image and affects, and marked impulsivity beginning by early 
adulthood and present in a variety of contexts, as indicated by five (or more) of the following: 

1. frantic efforts to avoid real or imagined abandonment. 
2. a  pattern of unstable and intense interpersonal relationships characterized by alternating 

between extremes of idealization and devaluation. 
3. identity disturbance: markedly and persistently unstable self-image or sense of self. 
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individual was unable to locate any of the three counselors who treated her between 1993 
and 2004 and is not currently under the care of any mental health expert. She was 
therefore unable to present any expert testimony at the hearing to support her lay opinion 
on this matter. Id. at 40. In this case, I find that the individual’s lay opinion cannot 
overcome that of an expert in the field of psychiatry with regard to the state of her mental 
health.  Accordingly, I will defer to the DOE psychiatrist’s opinion and find that the 
individual suffers from Borderline Personality Disorder.  
 

C. Whether the Individual Has Mitigated the Criterion H Security 
Concerns  

 
1. The Individual’s Testimony 

 
The individual presented very moving testimony in which she explained her futile 
attempts to save her marriage of 24 years and described the pain she had experienced in 
trying to cope with nine years of her second husband’s infidelity. Id. at 39-54. At the 
hearing, she related that she has not had any suicidal ideations since 2002. Id. at 
46. Moreover, she stated that she has not experienced any dissociative symptoms since 
2004. 6 Id. at 39. She related that she realized that she needed a support system to help 
her cope with her marital difficulties so she sought support from some close friends and 
renewed ties with her church. Id. at 45, 54.  She also stated that while she does not have a 
current relationship with a counselor, she talks to her pastor about various issues. Id. at 
54. She testified that she still loves her second husband and might consider re-uniting 
with him only if they both received counseling. Id. at 47, 51.  
 

2. Three Character Witnesses’ Testimony 
 
The individual presented the testimony of a co-worker and two friends at the hearing.  
The co-worker related that the individual takes her job seriously and opined that she deals 
well with stress on the job. Id. at 12, 14. Friend #1 has known the individual for two years  

                                                                                                                                                 
4. impulsivity in at least two areas that are potentially self-damaging (e.g. spending, sex, 

substance abuse, reckless driving, binge eating). 
5. recurrent suicidal behavior, gestures, or threats, or self-mutilating behavior.  
6. affective instability due to a marked reactivity of mood (e.g. intense episodic dysphoria, 

irritability, or anxiety usually lasting a few hours and only rarely more than a few days). 
7. chronic feelings of emptiness. 
8. inappropriate, intense anger or difficulty controlling anger (e.g. frequent displays of tempter, 

constant anger, recurrent physical fights). 
9. transient, stress-related paranoid ideation or severe dissociative symptoms. 
 

The DOE psychiatrist found that the individual met Criteria 1, 2, 4, 6, 7, and 8 above.  Ex. 6. 
 
6    The individual attributed her lack of symptoms in this regard to her cessation of Wellbutrin XL. At the 
hearing, the DOE psychiatrist convincingly explained that dissociative symptoms are not among the main 
known side effects of Wellbutrin XL and that if they were side effects of the medication they would have 
occurred earlier in treatment, e.g. within the first month of taking the medication.  Finally, the DOE 
psychiatrist noted that any such side effect might occur if the medication were taken in high doses but in 
this case the individual never took high doses of Wellbutrin XL. 
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and testified that the individual is handling her divorce well. Id. at 18.  She also related 
that the individual’s mother recently died and that the individual is also handling the 
stress associated with her mother’s passing in an appropriate manner. Id. at 20. Friend #1 
explained that the individual is relying heavily on her faith to cope with these stressful 
events. Id. at 22. 
 
Friend #2 provided more probative testimony than the other two character witnesses.  
Friend #2 met the individual through their mutual ex-husbands eight years ago and they 
currently have daily contact. Id. at 24-25, 30. She testified that she has observed the 
individual during periods of severe stress, including the times when the individual had a 
mental break-down during her marriage and when she attempted suicide. Id. at 25, 31. 
She explained that it was devastating for the individual to find out that her second 
husband “was cheating” on her. Id. at 26.  She added that in the individual’s (and her 
own) culture, women cater to men, give up their friends, do whatever their husbands ask 
of them, and concentrate their whole life on their husband and children.  Id. at 33-35. She 
opined that it “takes a strong person to say I love him so much that I’ll let him make the 
final decision about who he loves.” Id. at 28. She related that the individual did not “flip 
out when her divorce was final” and was not vengeful. Id. at 35. Friend #2 opined that the 
individual’s divorce has had a positive impact on her in that she is now more self-
confident. Id. at 33.  Friend #2 confirmed that the individual relies on her friends and 
church as her network of support. Id. at 32, 35. 
 

3. The DOE Psychiatrist’s Testimony 
 
The DOE psychiatrist remained in the hearing room and listened to the testimony of all 
the witnesses before testifying himself. He first related that he believes that the individual 
has matured and learned from her experiences with her second husband. Id. at 62. He 
opined that the divorce is a healthy step for the individual. Id. at 70. He noted that the 
individual handled the stress associated with representing herself at the hearing very well. 
Id. at 72.  He also found it positive that the individual has some strong friendships, is 
involved with her church community, and has a strong faith. Id.   
 
Counterbalanced against these positive factors are the following matters of concern.  
According to the DOE psychiatrist, the individual has more problems than the average 
person and therefore needs professionals to help her with her problems, not just her good 
friends. Id. at 81. The DOE psychiatrist also testified that the dissociative episodes7 that 
the individual experienced in 2004 are typically in the profile of someone who was a 
victim of sexual abuse at a young age. Id. at 58. Similarly, he opined that the flashbacks 
that the individual experienced in 1993 during psychotherapy are common in victims of 
sexual abuse. Id.  He opined that the individual’s history of sexual abuse is at the root of 
her problems and that she is making slow progress with it. Id. at 59, 61.  He explained 
that the individual’s history of being betrayed by men whom she trusted causes her to 
react in an especially traumatic way when “things go bad” in her relationships with men. 
Id. at 61. He stated that any future relationship with a man, followed by a breakup, might 
precipitate dissociative episodes and suicidality. Id. at 61. He concluded his testimony by  

                                                 
7  The DOE psychiatrist explained that dissociative episodes are like a protective mechanism that humans 
have that allow them to disconnect from very painful memories and emotions. Id. at 58. 
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opining that the individual is at medium risk for experiencing a lapse in judgment in the 
future because of her Borderline Personality Disorder. Id. at 62. 
 

4. Hearing Officer Evaluation of Evidence 
 
I was very impressed by the professionalism that the individual exhibited while 
representing herself at the hearing. She asked insightful questions and displayed 
remarkable honesty in addressing matters that had caused her considerable pain in the 
past.  Her demeanor at the hearing suggested a person who was in control of her emotions 
and confident of her abilities. 
 
The individual convinced me through her own testimony and that of her three character 
witnesses that she has devoted friends who are helping her grapple with life issues and 
stressors, that she has a deep faith which is a source of strength for her, and that she is 
very involved with her church community. Based on my evaluation of the individual’s 
deportment and the testimony at the hearing, I found that the individual has coped well 
with stress associated with three recent events in her life: her divorce, her mother’s death, 
and the administrative review proceeding. In reviewing the evidence in this case, I 
determined that the individual demonstrated considerable strength and fortitude in 
initiating divorce proceedings against her second husband and in following through on 
the divorce. The individual and Friend #2 further convinced me that the divorce has had a 
positive impact on the individual, increasing her self-esteem.  
 
Despite all these positive factors, there remain some factors that do not augur in the 
individual’s favor. First, the individual is not currently receiving any professional 
counseling. On this matter, the DOE psychiatrist convinced me that the root of the 
individual’s problems lies in her history of sexual abuse. It seems reasonable to me that 
the individual might benefit from some therapy to address the underlying source of her 
problems.  Second, based on the DOE psychiatrist’s testimony, I found that the individual 
might manifest some significant symptoms of her mental condition in the future. 
Specifically, the DOE psychiatrist predicted that if the individual enters into a stressful 
relationship with a man in the future, she might experience dissociative episodes and 
suicide ideations. Given the individual’s age, I found that it is likely that she might 
become involved with a man in the future. In fact, since the individual has not discounted 
reuniting with her second husband, a man for whom she still professes love despite his 
past conduct, she might find herself in a relationship with him again.  Third, I accorded 
considerable weight to the DOE psychiatrist’s opinion that there is a medium risk that the 
individual will experience a significant lapse in judgment in the future.  In the end, I 
found that this risk is an unacceptable one. 
 
Based on all the foregoing, I find that the negative factors in this case outweigh the 
positive ones.  For these reasons, I find that the individual has not mitigated the security 
concerns associated with Criterion H.  
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V. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion H. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns advanced by the LSO under Criterion H. I 
therefore cannot find that granting the individual’s access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
Accordingly, I have determined that the individual’s access authorization should not be 
granted. The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 13, 2007   
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 15, 2006 
 
Case Number:   TSO-0357 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 In this Decision I will consider whether, on the basis of the testimony 
and other evidence in the record of this proceeding, the individual’s access authorization 
should be granted. As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the individual’s request for an 
access authorization should be granted. 
 
I. Background 
 
The individual is an applicant for a DOE security clearance. During a background 
investigation, a Local Security Office (LSO) learned that the individual had been arrested 
four times for alcohol-related offenses. This information caused the LSO to conduct a 
Personnel Security Interview (PSI) with the individual in April 2005 to discuss the 
individual’s arrests and his use of alcohol. During the PSI, the individual revealed a fifth 
alcohol-related arrest to the LSO. Soon thereafter, the LSO referred the individual to a 
licensed clinical psychologist (DOE psychologist) for an examination. The DOE 
psychologist examined the individual in August 2005, and concluded that the individual 
suffers from a mental condition, Alcohol Abuse, in Sustained Full Remission, which may 
cause a defect in the individual’s judgment or reliability. It was the opinion of the DOE 
psychologist at the time of the 2005 examination that the individual was neither 
rehabilitated nor reformed from his Alcohol Abuse.  
 
In November 2005, the LSO sent the individual a letter (Notification Letter) advising him 
that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance. The LSO also advised the individual that the 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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derogatory information fell within the purview of two potentially disqualifying criteria 
set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j). 
(hereinafter referred to as Criteria H and J respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. On February 17, 
2006, the Director of the Office of Hearings and Appeals (OHA) appointed me the 
Hearing Officer in this case. Subsequently, I convened a hearing in the case. At the 
hearing, six witnesses testified. The LSO called one witness and the individual presented 
his own testimony and that of four witnesses. In addition to the testimonial evidence, the 
LSO submitted nine exhibits into the record; the individual tendered three exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after  

                                                 
2  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to information that a person has “[b]een, 
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8 (j).  
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consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concern at Issue 
 
As previously noted, the LSO cites two criteria as the bases for suspending the 
individual’s security clearance, Criteria J and H.  To support Criterion H, the LSO relies 
on the DOE psychologist’s opinion that the individual suffers from Alcohol Abuse, in 
Full Sustained Remission, a mental condition, which may cause a defect in the 
individual’s judgment or reliability. The LSO also relies on the DOE psychologist’s 
opinion to support Criterion J in the case, as well as the individual’s five alcohol-related 
arrests, one in 1987, two in 1990, one in 1999 and one in 2003. 
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s mental health under Criterion H, and his alcohol use 
under Criterion J.  First, a mental condition such as Alcohol Abuse can impair a person’s 
judgment, reliability and trustworthiness. See Guideline I of the Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on 
December 29, 2005 by the Assistant to the President for National Security Affairs, The 
White House. Second, the excessive consumption of alcohol itself is a security concern 
because that behavior can lead to the exercise of questionable judgment and the failure to 
control impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness. See id. at Guideline G. 
 
IV. Findings of Fact  
 
The individual has a history of excessive alcohol consumption as exemplified by the 
following five alcohol-related arrests in a 16-year period. At age 20, the individual was 
arrested in 1987 and charged with being drunk in public (DIP). Exhibit (Ex.) 2.  Three 
years later, in 1990, the individual was arrested twice and charged with Driving Under 
the Influence (DUI), once in June 1990 and the second time in September 1990. Ex. 9 at 
7, 12.  In 1999, the individual was arrested a fourth time and charged with DIP. Ex. 2. 
The individual’s fifth and most recent arrest occurred in March 2003 when he was 
arrested and charged with DUI. Ex. 9 at 54. The individual’s blood alcohol content 
(BAC) at the time of his 2003 arrest was .15. Id.  As the result of the 2003 DUI, the 
individual was placed on probation until April 2006 and ordered to attend a three-month 
DUI program. Ex. 5 at 4.  
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been  
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guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).3 After due 
deliberation, I have determined that the individual’s access authorization should be 
granted.  I find that granting the individual a DOE security clearance will not endanger 
the common defense and security and is clearly consistent with the national interest. 10 
C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
Alcohol Abuse  
 
In his report, the DOE psychologist stated that the individual met the criteria for Alcohol 
Abuse during the period 1987 to 2003. Ex. 9 at 4. At the time that the DOE psychologist 
evaluated the individual in 2005, however, the individual’s pattern of social drinking did 
not meet the criteria for Alcohol Abuse. Id. The DOE psychologist explained that in the 
period following the individual’s 2003 DUI, there was no evidence that the individual 
had (1) failed to fulfill his obligations at work, school or home, (2) used alcohol on a 
recurrent basis in situations in which it was physically hazardous, (3) had recurrent 
alcohol-related legal problems; or (4) continued using alcohol despite having persistent or 
recurrent social or interpersonal problems caused or exacerbated by the effects of alcohol. 
Id. For all these reasons, the DOE psychologist determined in 2005 that the individual 
suffered from Alcohol Abuse in Full Sustained Remission. The DOE psychologist did not 
believe in 2005 that the individual was rehabilitated or reformed from his Alcohol Abuse 
for two reasons: (1) the individual was still on probation for his 2003 DUI and (2) he had 
not completed a professional alcoholism rehabilitation program. Id. The DOE 
psychologist acknowledged that the individual had abstained from alcohol for a one-year 
period following his 2003 DUI and had made changes to his drinking behavior after his 
period of sobriety. Id. To show adequate evidence of rehabilitation or reformation, the 
DOE psychologist recommended that the individual satisfactorily complete an outpatient 
treatment program of one to three months duration to enhance his knowledge of alcohol 
addiction, triggers, and tools that he can employ to prevent relapse once his probation has 
ended. Id. 
 
The individual admitted at the hearing that he abused alcohol until he received his 2003 
DUI. Transcript of Hearing (Tr.) at 135. Since there is no dispute about the diagnosis in 
this case, the central issue before me is whether the individual is rehabilitated or reformed 
from his past Alcohol Abuse. 
 
Rehabilitation and Reformation 
 
The individual testified convincingly that he abstained entirely from consuming alcohol 
after his 2003 DUI. The individual’s best friend who socializes frequently with him 
confirmed this fact at the hearing. Tr. at 90. The individual explained that after his 2003  

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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DUI he changed his entire attitude towards drinking. Id. at 102. He related that before his 
2003 DUI, he would seek parties where everyone was getting drunk because “he thought 
it was cool to get smashed.” Id. at 101. After his 2003 DUI, he decided to sever his ties 
with those who drank alcohol to excess. Id. at 102. He also began dating his girlfriend in 
2005, a woman whom he plans to marry. Id. at 44. The individual’s girlfriend testified 
that the individual does not want the party lifestyle anymore. Id. at 36. She related that 
the individual is home all the time now.  Id. at 31.According to one of the individual’s co-
workers, the individual’s relationship with his girlfriend strengthened his resolve to drink 
responsibly. Id. at 75. The co-worker remarked at the hearing, “Now I can’t even get him 
to have a beer with me.” Id.  That same co-worker testified that he allows the individual 
to take his two boys snowboarding, an activity that he would never let the individual do 
with his boys if he thought that the individual might consume alcohol. Id. at 75. The 
individual’s best friend testified that the individual is “older and wiser” now, noting that 
the individual has told him that he no longer has the desire to drink to excess. Id. at 89. 
The individual testified that he now drinks alcohol responsibly, relating that he drinks a 
glass of wine with dinner two to three times per month. Id. at 103. He added that he 
heeded the DOE psychologist’s advice and began attending Alcoholics Anonymous (AA) 
to keep his “mind focused in the right direction.” Id. at 40. He testified that he plans to 
attend AA meetings indefinitely. Id. at 124.  The individual added that he has “matured 
mentally” since his 2003 DUI and he intends never to drink to excess again. Id. at 43, 
114, 135. The individual ended by stating that his close friends, girlfriend and sister 
provide a support system to ensure that he will not return to drinking excessively. Id. at 
121. 
 
The individual’s girlfriend testified that she has known the individual for six years and 
dated him for one year. Id. at 20. She related that her ex-husband was a drug addict and 
an alcoholic. Id. at 28. When she was married to her ex-husband, the girlfriend attended 
classes on co-dependency and many other substance abuse programs in an effort to help 
her husband at the time recover from his substance problems. Id. at 29. She opined that 
because she was in a destructive relationship with her ex-husband, she is attuned to the 
behavioral patterns (e.g. sleeping, acting strangely, not going to work, staying out late, 
partying, etc.) of persons who have substance problems. Id. at 27-18. The girlfriend stated 
that had she seen any signs of substance abuse in the individual, she would not have 
continued dating him. Id. at 28. She then related that prior to entering into a dating 
relationship with the individual she had dated another person who tried to hide from her 
his alcohol use. The girlfriend stated that she was able to detect this other person’s 
alcohol problems because of her experience with her ex-husband. Id. at 38-39. The 
girlfriend observed that her ex-husband had friends who suffered from the same problems 
as he. Id. at 30.  She believes that persons who are arrested for DUI will continue to get 
DUIs unless they “straighten up.” Id. With regard to the individual’s participation in AA, 
she believes that the AA meetings reinforce his commitment to drink responsibly in the 
future. Id. at 42. 
 
The DOE psychologist testified a second time after hearing the testimony of all the 
witnesses in the case. According to the DOE psychologist, the individual is adequately 
rehabilitated from his Alcohol Abuse. He pointed to the following facts that convinced 
him of the individual’s rehabilitation: (1) the individual completed his probation in April  
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2006; (2) the individual provided evidence that he completed a rehabilitation program 
 following his  2003 DUI; (3) the individual has the support of his friends, fiancée and 
extended family; (4) the individual is using AA to keep him focused on limiting his 
consumption of alcohol; and (5) the individual is controlling his drinking to a very 
minimum level. Id. at 146-147.   
 
Hearing Officer Evaluation of Evidence 
 
The evidence in this case convinces me that the individual has mitigated the Criteria H 
and J security concerns before me.  The DOE psychologist’s opinion that the individual is 
rehabilitated from his Alcohol Abuse allays the Criterion H concerns surrounding the 
state of the individual’s mental health.  As for Criterion J, it is not only the DOE 
psychologist’s opinion regarding the individual’s rehabilitation in this case but my own 
common sense determination that the individual presented compelling evidence that he 
has reformed his behavior that allows me to find that the individual has mitigated 
Criterion J.  Specifically, I am convinced from the individual’s testimony, and that of his 
girlfriend, co-worker and best friend that the individual has changed his attitude towards 
drinking, stopped associating with persons who drink excessively, and ceased circulating 
on the “party-scene.”  I also found that the individual’s girlfriend was uniquely situated to 
evaluate the individual’s drinking habits in light of her past experience with her ex-
husband.  The girlfriend provided probative evidence that she is a source of strength and 
support for the individual’s continuing efforts to drink responsibly in the future. 
Furthermore, the individual provided corroborating evidence to demonstrate that he 
abstained from alcohol for a one year period following his 2003 DUI and has established 
a two-year pattern of drinking responsibly.  The individual acknowledged at the hearing 
that his alcohol abuse has caused serious problems in his life. He also testified credibly 
that he never intends to abuse alcohol again.  Finally, the individual’s commitment to 
remain in AA to assist him in remaining vigilant about his responsible drinking is a 
positive factor in his favor. In the end, the individual has demonstrated over the last three 
years that he has changed his lifestyle and modified his behavior in a manner that 
supports his professed commitment to refrain from drinking alcohol excessively again. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H and J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has brought forth sufficient 
evidence to mitigate the security concerns associated with both criteria at issue. I 
therefore find that restoring the individual’s access authorization will not endanger the 
common defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should be restored.  The parties may  
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seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 26, 2006 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 

 
                 July 10, 2006              
 
 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 15, 2006 
 
Case Number:   TSO-0358 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 A local 
DOE Security Office (LSO) suspended the individual’s access authorization pursuant to the 
provisions of Part 710. In this Decision I will consider whether, on the basis of the testimony and 
other evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should not be 
restored. 
 
I. Background 
 
The individual has held a DOE security clearance since 1992. During that time, the LSO has 
conducted six personnel security interviews with the individual (1992, 1993, 1996, 1997, 1999 
and 2005) to inquire about her use of alcohol and the circumstances surrounding four arrests for 
Driving Under the Influence (DUI) of Alcohol. The individual’s DUI arrests occurred in 1989, 
1992, 1996 and 2004. 
 
After the individual’s third arrest for DUI, the LSO referred the individual to a board-certified 
psychiatrist (DOE consultant-psychiatrist) for a forensic psychiatric evaluation. The DOE 
consultant-psychiatrist examined the individual in January 1997 and diagnosed the individual as 
suffering from an Alcohol Related Disorder, Not Otherwise Specified as defined in the 
Diagnostic and Statistical Manual of Mental Health Disorders, 4th edition, text revised (DSM-IV-
TR). See Exhibit 6. The individual convinced the DOE consultant-psychiatrist during the 
psychiatric evaluation that she was trying to distance herself from alcohol. For this reason, the 
DOE consultant-psychiatrist recommended that the individual be allowed to participate in an  
Employee Assistance Program Referral Option (EAPRO) to address her Alcohol Related 
Disorder. Id. The DOE consultant-psychiatrist suggested that the EAPRO treatment include one-
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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to-one counseling, Alcoholics Anonymous (AA) and the monitoring of the individual’s alcohol 
usage. Id.  The individual successfully completed the EAPRO on June 24, 1999. See Ex. 19. 
 
In December 2004, the individual received her fourth DUI. Soon after the LSO learned of the 
new arrest, it conducted its sixth PSI with the individual (2005 PSI). Subsequently, the LSO 
referred the individual to a psychologist (DOE consultant-psychologist) for a forensic mental 
health evaluation. The DOE consultant-psychologist examined the individual in September 2005 
and concluded that the individual suffers from alcohol abuse, an illness which, in his opinion, 
causes, or may cause, a significant defect in the individual’s judgment and reliability. See Exhibit 
3. The DOE consultant-psychologist opined that the individual had not shown adequate evidence 
of rehabilitation or reformation as of the time of the evaluation. 
 
In December 2005, the LSO initiated formal administrative review proceedings. The LSO first 
informed the individual that her access authorization had been suspended pending the resolution 
of certain derogatory information that created substantial doubt regarding her continued 
eligibility to hold a security clearance.  In a Notification Letter that it sent to the individual, the 
LSO described this derogatory information and explained how that information fell within the 
purview of two potentially disqualifying criteria. The relevant criteria are set forth in the security 
regulations at 10 C.F.R. § 710.8, subsections h and j (Criteria H and J).2  
 
Upon her receipt of the Notification Letter, the individual exercised her right under the Part 710 
regulations and requested an administrative review hearing. On February 17, 2006, the Director 
of the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. 
Subsequently, I convened a hearing within the regulatory time frame specified by the Part 710 
regulations. 
 
At the hearing, six witnesses testified. The LSO called one witness and the individual presented 
her own testimony and that of four witnesses.  In addition to the testimonial evidence, the LSO 
submitted 31 exhibits into the record; the individual tendered four exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security  

                                                 
2  Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment and 
reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to information that a person has “[b]een, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.”  10 C.F.R. § 710.8 (j).   
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determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is afforded 
a full opportunity to present evidence supporting his eligibility for an access authorization.  The 
Part 710 regulations are drafted so as to permit the introduction of a very broad range of 
evidence at personnel security hearings.  Even appropriate hearsay evidence may be admitted. 
10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of 
evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a). I am instructed by the 
regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue  
 
As previously noted, the LSO cites two potentially disqualifying criteria as the bases for 
suspending the individual’s security clearance, i.e., Criteria H and J.  To support both criteria, the 
LSO relies on the same information.  That information includes the following: 
 

? The 2005 diagnosis of the DOE consultant-psychologist that the  
individual suffers from Alcohol Abuse, in Early Full Remission,  
an illness which, in the opinion of the psychologist causes, or  
may cause, a significant defect in the individual’s judgment and reliability. 
 

? The 1997 diagnosis of the DOE consultant-psychiatrist that the individual  
met the DSM-IV-TR criteria for Alcohol Related Disorder, Not Otherwise 
Specified.  

 
? The individual’s 1989 arrest for DUI when she registered a breath  

alcohol concentration (BAC) level of .17 and .16 on two tests.  
 
? The individual’s 1992 arrest for DUI when she registered a BAC level  

of .23 and .24  on two tests. 
 

? The individual’s 1996 arrest for DUI when she registered a BAC level 
 registered  .17. 
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? The individual’s 2004 DUI when a blood test revealed registered   

.25 of ethyl alcohol.   
 
? The individual completed an 18-month DUI program in 1998 and  

a 24-month EAPRO program in 1999.  Despite her completion of 
these programs, the individual continued to consume alcohol excessively  
and ultimately received another alcohol-related arrest. 

 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health and alcohol use under Criteria H and J respectively.  A 
mental illness such as alcohol abuse can cause a significant defect in an individual’s 
psychological, social and occupational functioning which, in turn, raises concerns from a 
security standpoint about possible defects in a person’s judgment, reliability, or stability. See 
Appendix B to Subpart A of 10 C.F.R. Part 710, Guideline I, ¶ 27. In addition, excessive alcohol 
consumption is a security concern because the behavior can lead to the exercise of questionable 
judgment, unreliability, and a failure to control impulses, and can increase the risk that classified 
information may be unwittingly divulged. See Appendix B to Subpart A of 10 C.F.R. Part 710, 
Guideline G, ¶ 21. 
 
IV.       Findings of Fact  
 
The following facts are essentially uncontroverted. To the extent there are discrepancies in the 
record, I will note them as appropriate. 

 
The individual’s first DUI arrest occurred in 1989. On the night in question, the individual 
allegedly consumed one beer and one shot of whiskey at a bar. Ex. 12.  After the individual left 
the bar, the police pulled the individual’s vehicle over for swerving. Id. at 7. A subsequent BAC 
test administered to the individual yielded results of .17 and .16. Id. at 11; Ex. 30. The individual 
pled guilty to the DUI charge, was fined by the court, placed on three years probation and 
ordered to do community service. Ex. 12 at 13-15. 
 
In June 1992, the individual received her second DUI.  The individual had consumed between 
four and five beers and one mixed drink over the course of the evening before she got behind the 
wheel of her vehicle. Ex. 11 at 8-9. En route home, the individual was stopped for speeding. Ex. 
31.  The police administered a BAC test to the individual which revealed levels almost three 
times the legal limit in her State of residence (.23 and .24).  The individual pled guilty to the DUI 
charge. The judge in the case fined the individual and restricted her driving privileges. In 
addition, the judge ordered the individual to attend an 18-month Drinking-Driving program, 
attend weekly group counseling sessions, and perform 10 days of community service on 
weekends. During a personnel security interview (PSI) conducted in August 1993 (1993 PSI) to 
discuss the individual’s 1992 DUI, the individual provided the following information to the 
personnel security specialist: 
 

I had very poor judgment and . . . I was just weak at the time  . . . I wasn’t  
very smart . . .I will never let that happen again.  I learned a great deal from this.  

 
Ex. 11 at 24. 
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In April 1995, the individual was arrested a third time for DUI.  On the night in question, the 
individual shared a bottle of wine with a companion over dinner.  The individual consumed two 
mixed drinks later that night before the police stopped her for erratic driving.  Ex. 10 at 11-14. 
The individual failed a breathalyzer when her BAC registered .17. The individual pled “no 
contest” to the DUI and received 90 days home detention and seven years probation. Id. at 18-19. 
The court also ordered the individual’s license to be suspended for three years.  Id. During a PSI 
conducted in 1996 to discuss the circumstances of the 1995 DUI, the individual claimed that she 
had changed her drinking habits and had no intention of drinking excessively in the future. Id. at 
55. The individual agreed to be evaluated by a DOE consultant-psychiatrist after the PSI. 
 
A DOE consultant-psychiatrist examined the individual in January 1997 and concluded that the 
individual suffered from an Alcohol Related Disorder Not Otherwise Specified.  Ex. 5 at 6.  In a 
Psychiatric Report, the DOE consultant-psychiatrist noted that the individual continued to drink 
at the time he evaluated her.  While the DOE consultant-psychiatrist noted that the individual’s 
decision in this regard showed poor judgment, he accepted the individual’s assertion that she 
would not drink and drive again and would not socialize with friends who drink excessively. Id. 
The DOE consultant-psychiatrist determined that the individual was a good candidate for 
EAPRO and predicted that she would likely successfully complete the program.  Id.  
 
After receiving the Psychiatric Report from the DOE consultant-psychiatrist, the LSO conducted 
its fourth PSI with the individual in April 1997. Ex. 9. During the 1997 PSI, the LSO explained 
to the individual that EAPRO is a 24-month program. Id. at 7. The personnel security specialist 
explained that if the individual elected not to participate in the EAPRO then the LSO would 
suspend her security clearance and refer her for administrative review proceedings.  Id. at 14.  
The individual elected to participate in EAPRO and agreed to the terms of the program, 
including the submission to random alcohol/drug testing.  Ex. 24. The individual told the LSO 
that she was also enrolled in an 18-month court-ordered recovery program. Ex. 31 at 3. 
 
One year into EAPRO, the LSO conducted its fifth PSI with the individual.  During the 1999 
PSI, the LSO inquired whether the individual would consume alcohol after completing EAPRO.  
The individual responded, “[p]robably not, seems to be, not a problem.” Ex. 8 at 25.  When 
queried whether there would be any additional arrests, the individual responded negatively. Id. 
 
Between June 1997 and June 1999, the individual submitted to numerous random alcohol tests, 
all which yielded negative results. Ex. 21. On June 24, 1999, the individual successfully 
completed EAPRO.  Ex. 19. 
 
On December 7, 2004, the individual received her fourth DUI.  The individual was driving home 
from a holiday party after consuming as many as four glasses of wine and another alcoholic 
beverage between 4:00 pm and 7:00 pm. Ex. 7 at 8; Transcript of Hearing (Tr.) at 63.  A police 
officer initiated a traffic stop of the individua l’s vehicle after observing the vehicle being driven 
in an erratic manner. Ex. 16.  According to the police report, the officer smelled an odor of 
alcohol on the individual and noticed that the individual’s speech was slurred. Id.  The individual 
refused to submit to a field sobriety test or a BAC test. Id. After being transported to the police 
station, an officer took blood from the individual.  A toxicology report shows that the blood ethyl 
alcohol content of the individual’s blood on the evening of December 7, 2004 registered .25. Id.  
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The individual reported to the LSO that the court fined her, restricted her driving privileges for 
three months, ordered her to attend 45 hours of traffic school and placed her on three years of 
probation. Ex. 18. 3 
 
In April 2005, the LSO conducted its sixth PSI with the individual.  During that interview, the 
individual admitted to blacking out in the past when she was drinking heavily. Ex. 7 at 40. She 
also acknowledged that EAPRO personnel had advised her not to consume alcohol, although she 
chose to do so anyway. Id. at 41, 72.  
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing. In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).4 After due deliberation, I have determined that the 
individual’s access authorization should not be restored at this time.  I cannot find that such 
restoration would not endanger the common defense and security and would be clearly consistent 
with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of 
this decision are discussed below. 

 
A. The Individual’s Testimonial and Documentary Evidence 

 
At the hearing, the individual expressed remorse for her past actions and testified that she is 
humiliated by her past mistakes. Tr. at 22.  She acknowledged that alcohol has caused her 
problems in the past, but she does not believe that she currently has a problem with alcohol.  Id. 
at 29. 
 
The individual opined at the hearing that her four DUIs do not constitute a pattern. Id. at 27.  
Rather, she argued that she is “only guilty of a relatively recent error in judgment.” Id. She 
maintained at the hearing that she will “not make that mistake again.” Id. at 31. 
 
The individual testified that after her third DUI in 1996, she made some positive changes in her 
life. Id. at 27.5 She attributed her 2004 DUI to her becoming “lax.”  Id.  She explained that in 
December 2004, she intended to have one or two glasses of wine “but got caught up in 
socializing and celebrating.” Id. She added that she has made even more changes since the 2004  

                                                 
3  At the hearing, the individual testified that the court had placed her on 10 years probation. Tr. at 161. 
 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
 
5  She testified that she moderated her alcohol use, got out of a bad relationship, changed her friends, and began 
living a healthier lifestyle by engaging in sporting activities, giving up caffeine, limiting her sugar intake and eating 
healthier. Id. at 73.  
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DUI that will help her made better decisions in the future. Id. at 29. Specifically, while she still 
consumes alcohol, she testified that she has moderated the amount that she drinks and no longer 
drinks so much that her judgment is “jeopardized.”  Id. at 31. The individual also testified that 
she now has a plan to prevent her from receiving another DUI.  She explained that she either has 
a designated driver or will take a cab if she consumes alcohol. Id. at 30. She also revealed that 
her partner and friends consume alcohol but that she no longer frequents bars. Id. at 77. 
 
The individual explained at the hearing that she does not abstain from alcohol “because she does 
not believe she abuses it,” and because “alcohol benefits her overseas work.” Id. In fact, she 
expressed her opinion that she could not do her overseas work if she did not drink alcohol. Id. at 
67. She also revealed at the hearing why she did not take the advice of the persons in EAPRO 
who counseled her not to drink.  She testified, “I didn’t want to stop drinking. . .  . I feel that I 
can control it and that my drinking is  . .  . kept in check now and moderated.” Id. at 50.  She 
added that she consumes as many as three drinks at home but never drinks and drives. Id. at 50-
51. She also testified that she likes her beer and wine and does not consider her consumption 
levels to be an “alcoholic mode of living.” Id. at 51. She concluded by stating that if the DOE 
were to require her to give up alcohol, she would have to decide whether she would give 
something up that she considers pleasurable in order to keep her job. Id. at 55. 
 
The individual submitted into the record a Certificate of Completion from the 1st Offender 
Program showing that she completed four months of an education program as required by her 
sentencing for the 2004 DUI.  Ex. C.  She also submitted laboratory test results showing that her 
liver enzymes were not elevated in January 2003, December 2003, January 2005 and February 
2006. See Exhibits B and D. 
 

B. Supervisor #1’s Testimony 
 

At the hearing, the individual’s second tier supervisor provided a glowing testament to the 
individual’s professional skills and work ethic.  Tr. at 89.  The supervisor has known the 
individual for 15 years and has observed her advance in the workplace.  Id. at 85-86.  According 
to supervisor #1, the individual is an excellent worker who is dedicated and hard-working. Id. at 
89. She opined that the individual uses good judgment in her work. Id.  
 
The supervisor expressed her opinion that the individual experienced a “significant emotional 
event” that changed her life in 2004 when she received her fourth DUI. Id. at 92.  The supervisor 
does not believe that the individual will have another DUI. Id. When asked at the hearing why 
she believed that the individual did not experience a “significant emotional event” in 1996 after 
she received her third DUI and was confined to home detention, the supervisor opined that the 
individual’s employer “enabled” her.  Id. at 93. The supervisor explained that when the employer 
set up a computer in the individual’s home and allowed her to continue to work while confined 
by court order to her home, the individual did not suffer the same negative repercussions 
associated with her home confinement as she would have had she not been allowed to work.  Id. 
at 95. 
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C. Supervisor #2’s Testimony 
 
Supervisor #2 is the individual’s group leader. Id. at 102. She has known the individual for 14 
years. Id. Supervisor #2 opined that the individual’s drinking never affected her work. Id. at 104.  
Specifically, supervisor #2 testified that the individual is an exemplary employee who is honest, 
reliable, and owns up to her mistakes.  Id. at 105.  Moreover, supervisor #2 stated that she saw no 
evidence that the individual was experiencing any social or interpersonal problems. Id.  
Supervisor #2 testified that she and the individual do not socialize outside of work.  Id. at 108. 
She testified that she has seen the individual consume alcohol at lunch to celebrate a special 
occasion. Id. She added, however, that she has not seen the individual consume alcohol since 
December 2004. Id.  
 

D. Supervisor #3’s Testimony 
 

Supervisor #3 has known the individual for 16 or 17 years. Id. at 112.  He was the individual’s 
direct supervisor from 1991 or 1992 until 2000. Id. at 114. Supervisor #3 testified that he 
recently took on a collateral duty and only did so on the condition that the individual be assigned 
to him.  Id.  He explained that the individual is “trustworthy, prompt, never absent, and a very 
solid performer.” Id. at 115. 

 
Supervisor #3 has traveled on business with the individual both domestically and abroad. Id. at 
119. He testified that they have consumed alcohol together while on business. Id. He stated that 
he has never seen the individual “get out of control” when drinking on business trips. Id. He 
explained that he has never seen her stumble or slur her speech.  Id.  He also added that she has 
not gone off for hours on her own so he could not find her.  Id.  In short, he does not believe that 
alcohol negatively impacted the individual’s work. Id. 

 
According to supervisor #3, it is the cultural norm in some foreign countries to partake in alcohol 
during the workday. Id. at 117.  He added that in foreign countries, one must establish rapport.  
Id. Not partaking in alcohol in these foreign countries, opined supervisor #3, could be 
diplomatically sticky. Id. at 117.  Supervisor #3 stated that he is comfortable with the individual 
going to a foreign county where alcohol is involved and confident that she will make good 
decisions and not exhibit bad judgment. Id. at 134. 

 
When asked if he counseled the individual about the three DUIs that she received while she was 
one of his subordinates, supervisor #3 related that he told the individual to find out if she had a 
problem and to take care of it.  Id. at 128.  He testified that he viewed the individual’s alcohol-
related arrests as personal issues since they were not affecting her work. Id.  He concluded by 
stating that he “is running a team and as long as the mission gets done, that’s his bottom line.” Id. 
at 126. 

 
E. The Partner’s Testimony 

 
The individual’s partner testified by telephone that she and the individual have known each other 
for one and one-half years and established a partner relationship in September 2005. Id. at 141-
143.  She related that the individual consumes alcohol a “couple times during the week.” Id. at 
143.  According to the partner, the individual has a glass or two of wine or a beer or two during  
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the week and occasionally a cocktail on the weekends. Id. She testified that the individual never 
drives after drinking alcohol.  Id. at 145.  She stated that the individual will take a taxi or public 
transportation if she drinks. Id.  The partner stated that she does not want to be with someone 
with “gets DUIs.” Id. at 151.  For this reason, she believes that the individual understands that 
she has a lot to lose if she were to get another DUI.  Id. 

 
F. The DOE consultant-psychologist’s Testimony 

 
The DOE consultant-psychologist testified twice at the hearing.  During his first appearance, he 
explained clearly and convincingly how he reached his diagnosis of alcohol abuse and why he 
did not believe that the individual had achieved the state of rehabilitation or reformation at the 
time he evaluated her. Id. at 15-18.  He pointed out during his testimony that the individual has 
never sought treatment on her own. Id. at 48. Rather, all the treatment that the individual has 
received to date has been either court-ordered or suggested by the DOE as a condition of her 
keeping her clearance. Id. The DOE consultant-psychologist voiced his concern that despite the 
individual’s participation in, and completion of, several rehabilitation and alcohol education 
programs, the individual has continued to engage in destructive behavior. Id. He added the 
individual’s neurochemistry (i.e. wiring) causes her to have a drinking tendency. Id. at 58.  It is 
this neurochemistry that leads to her poor decision making. Id.  He added that since her alcohol 
abuse is still present, he is concerned that she will not make good decisions in the future. Id.   
 
The DOE consultant-psychologist testified a second time after listening to the testimony of the 
individual and all of her witnesses. He opined that the individual is still suffering from alcohol 
abuse and has not shown adequate evidence of rehabilitation or reformation.  Id. at 154-155.  He 
believes that the individual is in denial and that she has more of a substance abuse problem than 
she believes. Id. at 156. He concluded his testimony by stating that none of the witnesses who 
testified on the individual’s behalf convinced him that she does not currently suffer from alcohol 
abuse. Id. at 157. 
 

G.  Hearing Officer Evaluation of Evidence  
 
Based on the testimonial and documentary evidence before me, I find that the individual 
currently suffers from alcohol abuse and that she has not demonstrated adequate evidence of 
rehabilitation or reformation from that mental illness. 
 
As an initial matter, the DOE consultant-psychologist provided convincing testimony to support 
the diagnosis of alcohol abuse in this case. I found that his expert opinion outweighed any 
probative value that I could have attributed to the normal liver enzyme test results submitted by 
the individual.  
 
Regarding the individual’s rehabilitation or reformation from her alcohol abuse, the 
overwhelming weight of the evidence convinces me that the individual has achieved neither 
state. First, the individual’s failure to accept and acknowledge that she currently has a problem 
with alcohol is, in my opinion, a major impediment to her recovery efforts. See Personnel 
Security Hearing (Case No. TSO-0306), http://oha.doe.gov/cases/security/tso0306.pdf. Second, 
the individual appears not to have embraced her three prior rehabilitation programs in a 
meaningful way. Specifically, she completed an 18-month court-ordered Drinking-Driving  
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Program and weekly group counseling sessions in 1992 yet resumed drinking to excess to the 
point where she received two more DUIs. She also completed a second 18-month court-ordered 
recovery program in 1998 but continued to drink.  In addition, she completed a 24-month 
EAPRO in 1999 during which time she continued to consume alcohol despite knowing the 
program frowned on such action. Third, the individual failed to convince me at the hearing that 
her most recent court-ordered recovery program has equipped her with any new tools that will 
prevent her from relapsing in the future.  According to the individual, her 2005 rehabilitation 
program consisted of 45 hours of educational training and attendance at Alcoholics Anonymous 
(AA).  Tr. at 74. The individual freely admitted that she only went to AA to get her card signed 
for the court and that she never worked any of the AA steps.6Id. 
 
I also considered a number of other factors in this case. I first found that the individual’s four 
alcohol-related arrests were serious in nature. The individual’s BAC results were twice the legal 
limit in the jurisdiction on two occasions and three times the legal limit on two other occasions.  
Second, I was troubled by the individual’s admission at the hearing that she had lied to the LSO 
concerning her future intentions with regard to alcohol. Id. at 24. The record shows that the 
individual told a personnel security specialist during the 1993 PSI that she had learned a great 
deal from her 1992 DUI and would not let another DUI occur again. Ex. 11 at 24. During a 1996 
PSI, the individual told the LSO that she had changed her drinking habits and had no intention of 
drinking excessively in the future. Ex. 10 at 55. In addition, the individual told the DOE 
consultant-psychiatrist in 1997 that she no longer socialized with friends who drank excessively 
and was trying to make some changes to distance herself from alcohol. Ex. 5 at 6.  The DOE 
consultant-psychiatrist believed the individual and recommended her for EAPRO.  The LSO 
permitted the individual to choose EAPRO in lieu of proceeding to administrative review at that 
time.  It would appear that the LSO has relied several times in the past on the individual’s 
representations, only to now learn that those representations were not truthful. Whether the 
individual’s past untruths are attributable to denial or not, they raise a question whether I can rely 
on her testimony that she will try to moderate her alcohol consumption and not repeat her 
mistakes in the future.  I also determined that the individual fails to understand the inherent 
security risks presented by someone who drinks excessively in a social situation.  The individual 
seems to believe that by simply refraining from driving after drinking that she has minimized the 
risks associated with her consumption of alcohol. 
 
Finally, I considered the very positive recommendations and testaments of the individual’s three 
supervisors. It appears from the cumulative testimony of the three supervisors that the 
individual’s alcohol consumption has not affected her ability to perform her job responsibilities 
to date. However, sobriety and reliability on the job do not overcome the security concerns at 
issue here. Personnel Security Hearing, (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996) 
(affirmed by OSA, 1996); Personnel Security Hearing, (Case No. TSO-0337), 
http://oha.doe.gov/cases/security/tso0337.pdf.  Excessive consumption of alcohol off the job 
raises security concerns because of the possibility that a clearance holder may say or do 
something under the influence of alcohol that compromises national security. See Personnel 
Security Hearing, (Case No. VSO-0106), 26 DOE ¶ 82,767, aff’d, Personnel Security Review, 26 
DOE ¶ 83,009 (1997) (affirmed by OSA 1997). The fact that this apparently has not occurred in 
the past is no guarantee that it will not occur in the future. In fact, the risk that the individual  

                                                 
6   The individual explained that she objected to the religious component of AA. Id. 
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could compromise national security is more palpable in this case than in others that I have 
handled. The individual travels internationally for work, and both she and her supervisor claim 
that drinking alcohol is an integral part of her job while in foreign countries.  From a security 
standpoint, placing a person with a 15-year documented history of alcohol problems into a 
position where she believes she must consume alcohol to perform her job responsibilities is 
extremely problematic.7 
 
In the end, based on all the foregoing considerations, I cannot find that the individual has 
mitigated the security concerns associated with Criteria H and J. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H and J.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has no t brought forth sufficient evidence to mitigate the 
security concerns advanced by the LSO. I therefore cannot find that restoring the individual’s 
access authorization would not endanger the common defense and would be clearly consistent 
with the national interest. Accordingly, I have determined that the individual’s access 
authorization should not be restored. The parties may seek review of this Decision by an Appeal 
Panel under the regulations set forth at 10 C.F.R. § 710.28 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 10, 2006 
 

                                                 
7   It was my impression from listening to, and observing the demeanor of, supervisor #3 that he neither understands 
nor appreciates the security risks associated with placing a person such as the individual in a foreign country where 
she will simu ltaneously consume alcohol and conduct business on behalf of the United States government.   



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s.                         
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This Decision concerns the eligibility of xxxxxxxxxxxx (hereinafter referred to as “the 
individual”) to hold an access authorization1 under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” A local 
DOE Security Office (LSO) suspended the individual’s access authorization pursuant to the 
provisions of Part 710. As discussed below, after carefully considering the record before me in 
light of the relevant regulations, I have determined that the individual’s access authorization 
should not be restored. 
 
I. Background 
 
The DOE granted the individual a security clearance in February 2002 after she had provided 
assurances to the DOE that (1) she would neither renew nor use a passport (foreign passport) that 
had been issued to her by a country on the DOE’s list of sensitive countries (the sensitive 
country),2 nor (2) claim dual citizenship with the sensitive country. Within nine months of 
receiving her DOE security clearance, the individual renewed her foreign passport and then 
traveled on five occasions to the sensitive country.   
 
After the LSO learned in 2005 that the individual had used her foreign passport several times 
while holding a DOE security clearance to travel to the sensitive country, it conducted a 
Personnel Security Interview (PSI) with her in September 2005 (2005 PSI). The LSO could not 
resolve the security concerns associated with the individual’s conduct in the 2005 PSI so it 
initiated formal administrative review proceedings under 10 C.F.R. Part 710.  
 
As required by the Part 710 regulations, the LSO first informed the individual that her access 
authorization had been suspended pending the resolution of certain derogatory information that 
created substantial doubt regarding her continued eligibility to hold a security clearance.  In a 
Notification Letter that it sent to the individual, the LSO described this derogatory information 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 

2   The sensitive country in question also appears on the United States Department of State’s list of nation-states that 
sponsor terrorism. 
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and explained how that information fell within the purview of one potentially disqualifying 
criterion. The lone criterion at issue is set forth in the security regulations at 10 C.F.R. § 710.8, 
subsection l (Criterion L).3  
 
Upon her receipt of the Notification Letter, the individual exercised her right under the Part 710 
regulations and requested an administrative review hearing. On February 17, 2006, the Director 
of the Office of Hearings and Appeals (OHA) appointed another attorney as the Hearing Officer 
in this case; I was appointed the substitute Hearing Officer on November 28, 2006 and 
subsequently conducted an administrative hearing in the case.  
 
At the hearing, three witnesses testified. The LSO called one witness and the individual 
presented her own testimony and that of one other witness.  In addition to the testimonial 
evidence, the LSO submitted 22 exhibits into the record; the individual tendered 12 exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is afforded 
a full opportunity to present evidence supporting his eligibility for an access authorization.  The 
Part 710 regulations are drafted so as to permit the introduction of a very broad range of 
evidence at personnel security hearings.  Even appropriate hearsay evidence may be admitted. 
10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of 
evidence to mitigate the security concerns at issue. 

 
 
 

                                                 
3  Criterion L relates in relevant part to information that a person has “[e]ngaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security  . . .” 10 C.F.R. § 710.8(l). 
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a). I am instructed by the 
regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites one potentially disqualifying criterion as the basis for 
suspending the individual’s security clearance, i.e., Criterion L.  As justification for invoking 
Criterion L in this case, the LSO alleges that the individual, by using her foreign passport to 
travel to a sensitive country, exercised dual citizenship and demonstrated a preference for a 
foreign country over the United States. According to the LSO, the individual engaged in this 
conduct after making representations to the DOE that she would refrain from so doing. To 
support its contentions in this regard, the LSO points out that during a Personnel Security 
Interview conducted in January 2002 (January 2002 PSI) the individual told the LSO that she 
would not renew or use her foreign passport while holding a DOE security clearance. The LSO 
asserts that it granted the individual a DOE security clearance in February 2002 based, in part, on 
her assurances that she would neither renew nor use her foreign passport or claim dual 
citizenship. The LSO asserts that the individual reaffirmed these same assurances during a 
second PSI in May 2002 (May 2002). The LSO adds that the individual also signed a DOE 
Security Acknowledgement in August 2004 certifying that she understood that violating any 
commitment or promise upon which the DOE previously relied to favorably resolve an issue of 
access authorization eligibility would have a negative impact on her security clearance. The LSO 
then asserts that despite the individual’s oral representations during the January 2002 and May 
2002 PSIs and her signing of the DOE Security Acknowledgement in August 2004, the 
individual renewed her foreign passport and used it to travel to the sensitive country on five 
occasions for personal reasons: from December 2002 to January 2003, from December 2003 to 
January 2004, in August 2004, from December 2004 to January 2005, and from June 2005 to 
August 2005. Finally, the LSO notes that during the 2005 PSI the individual acknowledged that: 
(1) she understood that she should not have renewed or used her foreign passport while holding a 
DOE security clearance, and (2) she still possessed her foreign passport. 
 
I find that the LSO properly relied on Criterion L in suspending the individual’s security 
clearance.  I find further that the individual’s conduct as outlined above raises several security 
concerns. First, as the Personnel Security Specialist who testified at the hearing explained, the 
use of a foreign passport indicates a preference for a foreign country over the United States. 
Transcript of Hearing (Tr.) at 80. When a person acts in such a way to indicate a preference for a 
foreign country, the person may be prone to provide information or make decisions that are 
harmful to the interests of the United States. See Guideline C, paragraph 9 of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House. Moreover, as the Personnel Security Specialist pointed out at the hearing “a person’s 
exercise of a preference for a foreign country calls into question that a person’s loyalty to the  
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United States and can leave the person vulnerable to blackmail, pressure or coercion.” Tr. at 80. 
Furthermore, the individual provided assurances to the DOE that she would not renew or use her 
foreign passport but she later reneged on those assurances. Her willingness to disregard some 
rules raises a concern that she might disregard the rules regarding the proper protection of 
classified information and thereby calls into question her reliability and trustworthiness. 
 
IV.       Findings of Fact  
 
The individual was born in the sensitive country at issue and lived there for many years. Ex. 6. In 
1996, the individual married a United States citizen who had traveled to the sensitive country, 
and she immigrated to the United States the following year. Id.  In August 2000, the individual 
became a naturalized United States citizen and she divorced her husband three months later. Id. 
The individual’s mother, her only sister and her niece still live in the sensitive country. Id. at 
121, 153. 
 
Sometime in 2001, a DOE contractor hired the individual for a position that required her to 
obtain a DOE security clearance. Ex. 9. As part of the security clearance process, the LSO 
learned that the individual possessed a valid foreign passport and so it conducted the January 
2002 PSI to explore this issue. Ex. 21. During the January 2002 PSI, the LSO advised the 
individual that she would need to relinquish her foreign passport in order to hold a DOE security 
clearance and the LSO discussed several ways in which the individual could accomplish this 
objective.4 Id. at 12-19. The individual was asked at the January 2002 PSI if she understood that 
she was not allowed to use her foreign passport and she responded affirmatively. Id. at 24. The 
individual then told the LSO that once her foreign passport expired5 that she could not get a new 
one because she would have to tell the sensitive country that she was a United States citizen. Id. 
at 13. The personnel security specialist provided the individual with her business card and told 
her to contact her if she needed any information relating to the foreign passport issue. Id. at 16. 
 
The DOE granted the individual a security clearance in February 2002. Sometime in the fall of 
2002, the individual’s sister called the individual and advised her that she needed to travel to the 
sensitive country because her mother’s health was failing. Tr. at 125. In October 2002, the 
individual purchased airline tickets for travel to the sensitive country beginning in December 
2002. Ex. 11.  In November 2002, the individual applied for an extension of her foreign passport 
through the embassy of another sensitive country (Sensitive Country #2) that has foreign 
relations with the sensitive country in question. Ex. 17.  Sensitive Country #2 extended the 
individual’s foreign passport for five years until November 29, 2007. Ex. 16.   
 
The individual completed a form entitled, “Notification of Unofficial Foreign Travel to a 
Sensitive Country” in which she advised her employer that she would be traveling to the  

                                                 
4      Typically, the LSO asks that foreign passports be returned to the local embassy or consulate for the country in 
question and obtain a receipt showing proof to that effect.  In this case, however, that approach was not possible 
because the sensitive country had no diplomatic or consular relations with the United States.  Therefore, at the 
conclusion of the January 2002 PSI, the personnel security specialist agreed to hold the individual’s foreign passport 
until it expired. Id. at 19. When the personnel security specialist learned that the LSO was not allowed to hold 
original passports, she returned the passport to the individual. Id. at 22. 
 
5      The individual’s foreign passport was slated to expire on November 29, 2002. 
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sensitive country from December 15, 2002 until January 18, 2003. Ex. 12.6  The individual 
traveled as planned and used her foreign passport to enter and exit the sensitive country. Ex. 20 
at 56. The individual subsequently traveled four more times to the sensitive country while 
holding a DOE security clearance, each time using her foreign passport to enter and exit the 
sensitive country. The dates of the individual’s travel were the following: from December 20, 
2003 to January 17, 2004 (Ex. 15), in August 2004 (Ex. 17), from December 25, 2004 to January 
9, 2005 (Ex. 14), and from June 19, 2005 to August 20, 2005 (Ex. 13).7 The record reflects that 
the individual notified her employer in writing of her foreign travel to a sensitive country for 
three of these four trips. 8   
 
In August 2004, the individual completed a Questionnaire for National Security Positions 
(QNSP) in which she revealed that she had traveled to the sensitive country at issue on two 
occasions since she had received her DOE security clearance. During her 2005 PSI, the LSO 
asked the individual if she recalled being told by the LSO that she was not permitted to use her 
foreign passport.  The individual responded as follows: “Maybe they did . . .  I don’t know, I 
don’t remember the exact words . . . I understood it all and I know it’s hard to have two 
passports, but in my situation because my mom was not feeling good at all I, I really decided to 
do that . . . I think there is [sic] always exceptions in any laws or rules or any policies . . . I have 
no other choices.” Ex. 20 at 82.   
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing. In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).9 After due deliberation, I have determined that the 
individual’s access authorization should not be restored. I cannot find that such restoration would 
not endanger the common defense and security and would be clearly consistent with the national 
interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
 
 

                                                 
6     The signature and date are illegible on Exhibit 12. 
 
7     The individual also traveled to the sensitive country in May 2006 while her security clearance was in a 
suspended state.  Ex. C and D.  The issue before me is only with the individual’s travel to a sensitive 
country while holding a DOE security clearance after providing assurances that she would not do so.  
 
8     The record does not contain a “Notification of Unofficial Foreign Travel to a Sensitive Country” for the 
trip that the individual took in August 2004.  
 
9   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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A. The Individual’s Testimony and Documentary Evidence 
 
The individual testified that her mother suffers from Alzheimer’s disease and that her mother’s 
prognosis is unknown. Tr. at 118, 153.  She related that in late 2002, her sister called and asked 
that she return to the sensitive country because her mother’s health was rapidly deteriorating. Id. 
at 118.  She explained that she tried to bring her mother to the United States but was unable to do 
so because of “bureaucratic issues with [the sensitive country].”  Id. at 118. She introduced into 
evidence photographs of her mother which showed a marked physical deterioration in her 
mother’s demeanor over the last few years. Exhibits H, I and J.  
 
The individual maintained at the hearing that she was truthful in May 2002 when she told the 
LSO that she would not travel to the sensitive country. Tr. at 128. She explained that she violated 
her promise to the DOE because her mother became ill and her mother could not travel to the 
United States. Ex. 20 at 94.  She also related that it was hard for her to choose between her 
commitment to the DOE and her ill mother but in the end she chose her mother. Id. at 93. She 
explained, “as a daughter [I] think it is my responsibility to go and visit my mom.” Id at 142. At 
the hearing, she claimed that one of her co-workers told her that he had traveled to the same 
sensitive country while holding a security clearance.  Id. at 125. She decided that she would do 
as the co-worker had and use her foreign passport to travel to the sensitive country. Id. at 130. 
When queried why she did not go to the personnel security specialist instead of a co-worker for 
advice on this matter, the individual responded that she could not remember the personnel 
security specialist’s name.10 Id. at 136. She further testified that she did not believe that she was 
hiding anything from the DOE because she had briefings and debriefings by her employer prior 
to and upon her return from the sensitive country. Id. at 126-127.  She also testified that she had 
no other option but to use her foreign passport to go to the sensitive country because of the lack 
of diplomatic relations between the United States and the sensitive country at issue. Id. at 142. 
The individual claimed at the hearing that she was naïve regarding her travels to the sensitive 
country and deeply regrets her actions. At the hearing, I asked her what she will do if her security 
clearance is restored and her mother becomes extremely ill. Id. at 132. She first stated that she 
would contact someone at the DOE to determine whether she could go to the sensitive country.  
Id.  When her attorney asked what she will do if the DOE refused her permission to go to the 
sensitive country, she responded that she would not do anything illegal so she might quit her job. 
Id.  
 
Regarding the issue of possible blackmail, coercion or duress, the individual admitted that the 
United States State Department’s website states that it cannot provide protection or routine 
consular services to United States citizens traveling to the sensitive country in question. Id. at 
142. When asked whether she feels “at risk” traveling in the sensitive country, the individual 
responded, “I feel a risk always, but because I look like [the persons in the sensitive country], I 
speak the language  .  .  . and enter the country with a foreign passport. . . they have no idea that 
I’m a US citizen.” Id.  
 
 
 
 

                                                 
10  She did not mention at the hearing that the personnel security specialist had provided her with a business 
card and offered to answer any questions that she might have regarding the foreign passport matter. 
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B.  A Former Supervisor’s Testimony 
 
The individual’s supervisor from a former employer testified that she has known the individual 
since 1999. Id. at 184. She opined that the individual is extremely bright and very dependable. 
Id. at 188. She added that the individual has a lot to offer “as far as intellectual property.” Id. at 
185. She related that the individual was responsible for very valuable equipment at her last place 
of employment and that “no equipment under her control went missing.” Id. at 188. She testified 
that the individual cried when she became a United States citizen and told the former supervisor 
that her United States citizenship was “a dream come true.” Id. at 186. 
 
C. Hearing Officer Evaluation of Evidence  
 
After listening to the individual’s testimony and observing her demeanor, I believe that the 
individual is a devoted daughter who cares deeply about her ailing mother. Based on the record, I 
find that the individual disregarded her assurances to the LSO that she would not renew or use 
her foreign passport to travel to the sensitive country because of her sense of duty and love for 
her mother. While the individual’s familial loyalty is admirable and even laudable, it nonetheless 
proves troubling from a security standpoint. 11 
 
The DOE security program is based on trust, and when a security clearance holder breaches that 
trust, it is difficult to determine to what extent the individual can be trusted again in the future. In 
this case, the DOE granted the individual a security clearance based, in part, on her 
representations that she would not renew or use her foreign passport to travel to the sensitive 
country. It was only nine months after receiving her security clearance that the individual elected 
to break her promise to the DOE by renewing her passport through a conduit, i.e. Sensitive 
Country #2, and traveling to the sensitive country using that newly renewed foreign passport.  
 
In evaluating the individual’s conduct, I rejected her contention that her actions should be 
excused because she relied on a co-worker’s statements that he had used a foreign passport to 
travel to the same sensitive country while holding a DOE security clearance. Even if it is true 
that her co-worker or others may have traveled to the sensitive country while holding security 
clearances,12 I cannot ignore the facts of this case: that the DOE specifically told the individual 
that she could not use her foreign passport to travel to the sensitive country, that she agreed twice 
to refrain from this conduct and that she deliberately chose to ignore the assurances that she had 
given to the DOE. Furthermore, it was my impression from the evidence at hand that the 
individual would have traveled to the sensitive country even if one of her co-workers had not 
shared information about his personal situation with her. In this regard, I considered the 
individual’s statements to the LSO during the 2005 PSI that she believes that there are always 
exceptions to every rule or policy. This point of view reflects a problematic mindset and 
reaffirms my impression that the individual decided that her personal circumstances warranted a  

                                                 
11    In addition to the Criterion L security concerns, the LSO could have invoked 10 C.F.R. § 710.8(e) in this case. 
The individual’s allegiance to family members who reside in a sensitive country with ties to terrorism heightens  her 
risk for foreign exploitation, inducement, manipulation, pressure or coercion.   
   
12    I am not in a position to evaluate the propriety of other clearance holders’ actions or to determine whether there 
were any unique circumstances that allowed other clearance holders to travel to the sensitive country.   I am only 
permitted to look at the unique facts of this case. 
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deviation from the DOE requirement that she relinquish her foreign passport. Unfortunately, the 
individual presented no evidence at the hearing to convince me that she can be trusted in the 
future to comply with all DOE rules, regulations and policies.  In fact, I believe that as long as 
the individual’s mother resides in the sensitive country, it is likely that the individual will travel 
again to the sensitive country using her foreign passport.  It is noteworthy that the individual has 
not offered to destroy her foreign passport or refrain from traveling to the sensitive country in the 
future as a way to mitigate the security concerns at issue here.  
 
Regarding the issue of blackmail, coercion and duress, I find that the individual’s choice to travel 
to the sensitive country and use her foreign passport is very risky for national security purposes. 
It is not clear to me whether the individual is naïve or in denial that the sensitive country does 
not know, or could not easily ascertain, her employment history, her United States citizenship, 
the potential value of her “intellectual property,” and her potential access to classified 
information. 13 Moreover, when asked at the hearing what she would do if she were detained in 
the sensitive country and told that she would be sent to jail unless she returned to the United 
States and obtained classified information for the sensitive country, she responded that she would 
immediately notify the appropriate authorities about the matter. Tr. at 147.  When questioned 
further about the ramifications of her action on her mother, the individual responded, “She’s an 
old lady.  They are not going to do anything to her.” Id.  When I inquired about her sister’s fate, 
the individual responded, “My sister is the only concern, but I don’t’ know, I always hope for the 
best, that nothing [sic] such things happen to me.”14 Id. at 147. In the end, I find from a common 
sense standpoint that the risk of blackmail, coercion and duress in this case is palpable. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L.  After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has not brought forth sufficient evidence to mitigate the security 
concerns advanced by the LSO. I therefore cannot find that restoring the individual’s access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I have determined that the individual’s access authorization 
should not be restored. The parties may seek review of this Decision by an Appeal Panel under 
the regulations set forth at 10 C.F.R. § 710.28 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 16, 2007 
 

                                                 
13  In this regard, I found it interesting that a former employer highlighted the individual’s “intellectual property” 
 as one of her chief assets. 
 
14  The individual revealed that her sister is trying to immigrate to Canada so it is possible that her sister’s safety 
might not be an issue if she moves to Canada.  Id. at 121. The individual still does have a niece, who is expecting a 
baby, and her mother, residing in the sensitive country, however. 
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This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter “the Individual”) for 
continued access authorization.  This decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the DOE may suspend an individual’s access authorization where 
“information is received that raises a question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been 
received and a question concerning an individual’s eligibility to hold an access authorization has 
been raised, the burden shifts to the individual to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common defense and security and would 
be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In considering derogatory information, the DOE considers 
various factors including the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  10 C.F.R. § 710.7(c).  The ultimate decision concerning 
eligibility is a comprehensive, common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a). 
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II. BACKGROUND 
 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
him to have an access authorization. During the course of a Local Security Office’s (LSO) 
background reinvestigation of the Individual, the LSO discovered derogatory information 
concerning the Individual’s use of marijuana and cocaine as well as the Individual’s failure to 
provide accurate information submitted in two Questionnaires For National Security Positions 
(QNSP) and a Letter of Interrogatory (LOI).  The LSO then conducted a Personnel Security 
Interview (PSI) with the Individual in September 2005 to inquire about the derogatory 
information.   
 
In June 2006, the LSO informed the Individual that the Individual’s use of marijuana and cocaine 
constituted derogatory information that created a substantial doubt as to the Individual’s 
continued eligibility for an access authorization under 10 C.F.R. § 710.8(k) (Criterion  
K).  December 2005 Letter from Manager, Personnel Security Division, to Individual 
(Notification Letter). The LSO also cited the Individual’s failure to provide a truthful answer in a 
2004 QNSP regarding whether he had ever used illegal drugs while in possession of a security 
clearance as derogatory information under 10 C.F.R. § 710.8(f) (Criterion F). Additionally, the 
LSO cited as Criterion F derogatory information the Individual’s failure in a 1995 QNSP and in 
the 2004 QNSP to provide an accurate answer to the question of whether he had ever been 
charged or convicted of an offense concerning alcohol or drugs.  Also cited as Criterion F 
derogatory information was his failure to disclose in a 1992 Personnel Security Interview and in 
a 1991 LOI that he had previously used cocaine. The LSO’s Notification Letter also referenced 
the Individual’s use in 1993 and 1996 of marijuana while having a security clearance and in spite 
of having signed a DOE Drug Certification in 1992 and a Security Acknowledgment in 1995 as 
derogatory information under 10 C.F.R. § 710.8(l) (Criterion L).     
 
A hearing was held in this matter.  At the hearing, the Individual was represented by counsel.  
The Individual offered his own testimony, as well as that of a friend, his pastor and a former 
supervisor.  The Individual also submitted four letters attesting to his character. 
 

III. ANALYSIS 
 
The facts are not in dispute in this case. A brief summary is provided below. 
 
The Individual has sporadically used illegal drugs. In 1973 or 1974, the Individual used cocaine 
on a single occasion. DOE Exhibit (Ex.) 15 at 33 (use of cocaine at age 16 or 17). The Individual 
also purchased and used marijuana intermittently during the period from 1975 to 1984.  Ex. 16 at 
6.  The Individual was arrested in 1975 for Underage Drinking (alcohol) and possession of 
marijuana. Ex. 16 at 6; Ex. 15 at 69; Ex. 14 at 7. 
 
In 1991, the Individual completed a QNSP to obtain a security clearance in connection with his 
employment. Ex. 14. Later that year, the Individual completed a Letter of Interrogatory (LOI) in 
which he detailed his prior use of illegal drugs. Ex. 11. In that LOI, the Individual identified 
marijuana as the only illegal drug he had ever used. Ex. 11 at 1. During a Personnel Security 
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Interview conducted in April 1992, the Individual also denied using any illegal drugs other than 
marijuana.  Ex. 16 at 10. Later in that month, the Individual signed a DOE Drug Certification in 
which he provided written assurance that he would not use or become involved with illegal drugs 
for as long as he was employed in a position requiring a DOE security clearance. Ex. 9.   
 
In June of 1993, the Individual was arrested for Driving Under the Influence of Alcohol and 
admitted to the arresting officers that he had smoked marijuana prior to the arrest. Ex. 15 at 51; 
Ex. 17 at 21. The arresting officers found a small amount of marijuana present on the Individual 
during this arrest. Ex. 15 at 24-25; Ex. 17 at 22. The Individual subsequently completed another 
QNSP in 1995.  Ex. 13. Along with the 1995 QNSP, the Individual signed a DOE Security 
Acknowledgment form stating “I understand that  . . . any involvement with  illegal drugs could 
result in the loss of my DOE security clearance.” Ex. 10 at 1.   
 
In 1996, the Individual used marijuana during a weekend camping trip. Ex. 15 at 27. During a 
random drug test given by his employer after the camping trip, the Individual’s urine sample was 
found to be positive for marijuana. Ex. 15 at 8, 27-28.  After this positive drug test the Individual 
attended and completed a Christian 12-step treatment program. Transcript of Hearing (Tr.) at 67; 
Individual Exhibit (Ind. Ex.) C; Ex. 15 at 27-29. During the period of time encompassing the 
Individual’s 1993 arrest and his positive test for marijuana in 1996, the Individual held a security 
clearance. Ex. 2 at 2.  
 
In 2004, the Individual completed another QNSP. In it he was asked if he had ever been charged 
or convicted of any offense related to drugs or alcohol. The Individual answered “No.” Ex. 12 at 
7. In the 2004 QNSP the Individual was also asked if he had used or been involved with illegal 
drugs while holding a security clearance. The Individual again answered “No.” Ex. 12 at 8. 
Subsequently, the LSO conducted a PSI with the Individual in 2005. In this PSI, the Individual 
admitted using marijuana in 1993 and 1996. Ex. 15 at 22-27; see Tr. at 15-16, 65-67. During this 
PSI, the Individual also admitted using cocaine in 1973. Ex. 15 at 15.  
  

A.  Criterion F 
 
Criterion F describes a concern raised when a person has “[d]eliberately misrepresented, 
falsified, or omitted significant information from . . . a personnel security interview, written or 
oral statements made in response to official inquiry on a matter that is relevant to a determination 
regarding eligibility for DOE access authorization. . . .” 10 C.F.R. § 710.8(f). The DOE security 
program typically explains its concern about this kind of behavior in terms of trust. A person 
who makes false or misleading statements is not acting in a forthright and honest manner, and 
cannot be trusted to protect classified information and special nuclear material. Personnel 
Security Hearing (Case No. TSO-0044), 28 DOE ¶ 82,936 (2003). 
 
Of the alleged falsifications cited in the Notification Letter the most significant (and recent) is 
that involving the 2004 QNSP. An examination of the record leaves little doubt that in response 
to a question in the QNSP asking if he had ever been charged or convicted of any offenses 
related to drugs or alcohol, the Individual failed to disclose that he had been previously been 
arrested for DUI in 1993. Ex. 12 at 7; Tr. at 55-56. Further, in response to another question in the 
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2004 QNSP, the Individual failed to disclose that he had used illegal drugs while holding a 
security clearance.  Ex. 12 at 8; Tr. at 61-62.  
 
In response, the Individual asserts that he did not report his 1993 arrest for DUI because his 
attorney advised him that the charge would be expunged from his record. Tr. at 55. He also 
stated by way of explanation that he had used his 1995 QNSP in filling out the 2004 QNSP and 
that he had answered “No” to that question in the 1995 QNSP. Tr. at 55-56. The Individual also 
admits that he failed to disclose his marijuana usage while possessing a DOE security clearance 
in his 1995 and 2004 QNSP. Tr. at 56-57, 62-63.  With regard to the decision not to reveal he 
had used marijuana while holding a security clearance, he testified “Fear motivated, I'm sure, the 
decisions [not to reveal he had used marijuana while holding a security clearance], and I would 
be dishonest to say that it didn't . . . .”  Tr. at 63. He also went on to testify concerning his 
falsifications: 
 

So I really -- all I can say is that any discrepancies, that I'm sorry, you know, . . .  
but I -- I don't -- I didn't intentionally try to deceive DOE, you know. Yeah, I'm a 
-- I was afraid of losing my job and stuff, and what has changed -- I didn't like my 
job, anyway. If they give it back to me, I'll take it, and I'll take it under a new 
attitude, but I -- I don't have fear issues, and many things have been resolved in 
the last couple of years in my spirit life that have completely cemented or 
foundationalized [sic] those fears . . . . 

 
Tr. at 66-67.  
 
While admitting the falsifications cited in the Notification Letter, the Individual believes that he 
has made significant changes in his life and has mitigated the concerns raised by the 
falsifications. The Individual believes that because of his recent marriage, changes in his spiritual 
life and his deeper participation in church, he can now be trusted to provide accurate information 
when asked and can be trusted with an access authorization. Tr. at 63. He also points out that 
while he did not disclose his illegal drug use to the DOE before because of concerns about losing 
his job, he now has his own business and now no longer would have motivation not to be candid 
with DOE. Tr. at 63-64. 
 
The Individual also presented witnesses vouching for his honesty. His friend, an assistant pastor, 
has known the Individual for approximately 24 years. Tr. at 21-22; see Ind. Ex. A.  He testified 
that he has spent a great deal of time over the years talking to the Individual and he believes that 
the Individual is someone he can share information with and who won’t judge him.  Tr. at 29, 31.  
When asked about the Individual’s honesty, he stated, “I think that he has grown, like most of us, 
into a more mature man with greater levels of character, and that he's been increasingly honest.” 
Tr. at 29. However, he also stated that “[o]verall I can’t really answer that question.” Tr. at 29. 
 
His pastor for the past three years testified as to the Individual’s honesty. Tr. at 34. He stated that 
he trusts the Individual based upon his experience of the Individual sharing personal matters with 
him as a pastor. Tr. at 38, 40.  The Individual’s pastor also stated that he has entrusted the 
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Individual with significant leadership responsibility at their church and with caring for others. Tr. 
at 40. 
 
After considering all of the evidence in the record in this case, I find that the Individual has not 
presented evidence sufficient to mitigate the security concerns raised by his falsifications. The 
falsifications in the 2004 QNSP are relatively recent. Further, I can not conclude that the 2004 
QNSP falsifications were an isolated event. The record indicates that the Individual provided 
inaccurate answers in his 1995 QNSP in denying that he had ever been charged with an offense 
related to illegal drugs or alcohol and whether he had ever used marijuana while holding a 
security clearance.  See Ex. 13 at 7 (answering “No” to question “Have you ever been charged 
with or convicted of any offense related to drugs or alcohol”); Ex. 15 at 7-9, 51-56; Tr. at 16-18, 
55 (DUI arrest in 1993); Ex. 15 at 23-26 (use of marijuana in 1993). Further, from the 
Individual’s testimony cited above, I am not certain that he accepts full responsibility for the 
falsifications.   
 
While I believe that the Individual has made some significant changes in his life and is 
committed to his faith, I do not believe that the evidence he has presented is sufficient to negate 
the considerations discussed above. Consequently, I find that the Criterion F security concerns 
have not been mitigated. 
 
 B.  Criterion K 
 
It is beyond dispute that the use of illegal drugs raises security concerns.  See, e.g., Personnel 
Security Hearing, Case No. VSO-0104, 26 DOE ¶ 82,758 at 85,556 (1996) (“[A]ny involvement 
with illegal drugs demonstrates a disregard for the law. In addition, an individual who uses 
and/or sells illegal drugs opens himself to blackmail or other forms of coercion . . . .”).  
Furthermore, drug use calls into question the user’s judgment and reliability.  See, e.g., 
Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶ 82,761  at 85,579 (1995) (“any drug 
usage while the individual possesses a [security] clearance and is aware of the DOE’s policy of 
absolute abstention demonstrates poor judgment.”). 
 
The Criterion K concerns arise from the named incidents of involvement with illegal drugs 
specified in the Notification Letter -  one use of cocaine in 1973, an arrest for possession of 
marijuana in 1975, intermittent usage of marijuana during 1975 to 1984, and incidents of 
marijuana use in 1993 and 1996. There is no evidence of any use or involvement with illegal 
drugs since 1996, almost ten years ago, and two of the incidents cited are over 30 years in the 
past. After the most recent marijuana usage, the Individual completed a three-month Christian 
12-step program. Because of the length of time, approximately ten years, that has elapsed since 
the last established use of any illegal drug, I find that the security concern raised by the Criterion 
K derogatory information outlined in the Notification Letter has been mitigated. 
 
 C. Criterion L 
 
Criterion L concerns conduct tending to show that the Individual was “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
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coercion, exploitation, or duress which may cause the Individual to act contrary to the best 
interests of national security.”  10 C.F.R. § 710.8(l).   
 
The Individual’s use of marijuana while possessing a security clearance shows a serious lack of 
reliability. This is especially true since in 1992, the Individual signed a DOE Drug Certification 
stating that he would refrain from using illegal drugs but then went on to use marijuana in 1993 
and 1996.  Further, the Individual in 1995 signed a Security Acknowledgment stating that 
involvement with illegal drugs could result in the loss of his clearance and then approximately 
one year later used marijuana. In mitigation, these Criterion L incidents occurred approximately 
ten years ago.  The witnesses who testified on behalf of the Individual and the letters that were 
submitted on his behalf attest to the Individual’s integrity, compassion, trustworthiness and his 
dedication to his faith. See Ind. Ex. A, B, C, and D. However, the Individual’s relatively recent 
falsification of his 2004 QNSP again calls into question the Individual’s reliability in complying 
with the requirements of possessing a security clearance, specifically, requirements concerning 
avoiding involvement with illegal drugs and the associated reporting requirements.  Given the 
Individual’s lack of reliability in reporting information concerning illegal drug use as 
demonstrated by the 2004 QNSP and the reliability issues highlighted in the Criterion L 
information cited in the Notification Letter, I find that the Individual has failed to mitigate the 
concerns raised by the Criterion L derogatory information. 
 

IV. CONCLUSION 
 
As explained above, I find that the security concerns related to the Individual’s use of illegal 
drugs (Criterion K derogatory information) have been resolved.  However, I find that the 
falsification concerns (Criterion F derogatory information) and the reliability concerns (Criterion 
L derogatory information) have not been resolved.  I can not conclude that granting the 
Individual’s access authorization “would not endanger the common defense and security and  
would  be clearly  consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  Consequently, 
the Individual’s access authorization should not be restored.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: October 5, 2006 
 
 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.
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DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: February 23, 2006

Case Number: TSO-0361

This Decision concerns the eligibility of XXXXXXX XXXXX XXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  A Department of Energy1/

(DOE) Operations Office denied the individual's request for an access authorization
under the provisions of Part 710. This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual should be granted
an access authorization.  As set forth in this Decision, I have determined that the
individual should be granted a security clearance.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
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common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

The individual requested a security clearance from DOE after gaining employment
with a DOE contractor.  However, the local DOE security office (DOE Security)
initiated formal administrative review proceedings by informing the individual that
his request for an access authorization was being denied pending the resolution of
certain derogatory information that created substantial doubt regarding his eligibility.
This derogatory information is described in a Notification Letter issued to the
individual on August 25, 2005, and falls within the purview of potentially disqualifying
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections f, h and
j.  More specifically, the Notification Letter alleges that the individual has:
1) “[d]eliberately misrepresented, falsified, or omitted significant information from . . .
a Questionnaire for National Security Positions . . . on a matter regarding eligibility
for DOE access authorization,” 10 C.F.R. § 710.8(f) (Criterion F); 2) “an illness or
mental condition which in the opinion of a psychiatrist causes, or may cause, a
significant defect in judgment and reliability [of the individual]”; and 3) “[b]een, or is,
a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol
dependent or as suffering from alcohol abuse.” 10 C.F.R. §§ 710.8(f), (h) and (j)
(Criterion F, Criterion H and Criterion J, respectively).  The bases for these findings
are summarized below.

In reference to Criterion F, the Notification Letter states that in two separate
Questionnaires for National Security Positions (QNSP), dated August 25, 2000 and
January 16, 2004, the individual answered “no” to a question whether he had ever been
charged or convicted with an offense related to alcohol or drugs.  However, when
confronted with discrepant information during a Personnel Security Interview (PSI)
conducted on October 12, 2004, the individual admitted to having four alcohol-related
arrests between 1991 and 2003.

With regard to Criteria H and J, the Notification Letter states that on April 25, 2005,
the individual was evaluated by a DOE consultant-psychiatrist (DOE Psychiatrist) who
issued a report in which he diagnosed the individual with Substance Dependence,
Alcohol, with Physiological Dependence, based upon diagnostic criteria set forth in the
Diagnostic and Statistical Manual of the American Psychiatric Association, IVth
Edition TR (DSM-IV TR).  According to the DOE Psychiatrist, this is a mental
condition that causes or may cause a significant defect in the individual’s judgment or
reliability.  The DOE Psychiatrist further determined that the individual has been a
user of alcohol habitually to excess.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on February 23,
2006, the individual exercised his right under Part 710 to request a hearing in this
matter. 10 C.F.R. § 710.21(b).  On February 27, 2006, I was appointed as Hearing
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Officer.   After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, I established a hearing date.  At the hearing, the DOE Counsel called
the DOE Psychiatrist as DOE Security’s sole witness.  Apart from testifying on his own
behalf, the individual called a close friend, his supervisor and his psychiatrist as
witnesses.  The transcript taken at the hearing will be hereinafter cited as "Tr."
Various documents that were submitted by the DOE Counsel will be cited as “DOE
Exh.” and those submitted by individual cited as "Ind. Exh."

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual accepted a position with a DOE contractor in October 2003 and in
January 2004, the individual submitted a Questionnaire for National Security
Positions (QNSP) to request a security clearance.  In the QNSP, the individual
indicated that there were criminal charges pending against him relating to an arrest
in October 2003 on charges of Assault, Disobeying an Officer and Disorderly Conduct.
The individual answered “no” to question #23d of the QNSP, “Have you ever been
charged with or convicted of any offense(s) related to alcohol or drugs?”  During the
subsequent background investigation of the individual, however, information was
received by DOE Security indicating that the individual’s answer to this question was
not accurate.  The individual was therefore summoned to submit to a PSI, conducted
on October 12, 2004.  Following is a summary of the information provided by the
individual during the PSI regarding his alcohol-related arrests.

The Personnel Security Specialist initially questioned the individual about his October
2003 arrest  that he acknowledged in his QNSP.  The individual explained that on this
occasion, he consumed two beers with dinner at a restaurant before going to a
nightclub where he consumed two additional beers and three martinis with a group of
friends.  Upon leaving the nightclub between 11:30 p.m. and midnight, the individual
observed a disturbance on the other side of the street in which the police were making
a forcible arrest.  A uniformed officer approached the individual and his friends and
ordered them to disperse.  The individual’s judgment was admittedly impaired by
alcohol and he did not immediately comply, but instead asked the officer why he had
to leave if he wasn’t doing anything.  The police officer responded by pepper spraying,
cuffing and arresting him.  According to the individual, he began coughing and
spitting, and was struggling to wipe has face in reaction to the pepper spray, but he did
not resist arrest or push the arresting officer.  However, the individual was charged
with Assault in addition to Disobeying an Officer and Disorderly Conduct.  The police
officer later decided not to pursue the charges and the case was ultimately dismissed.
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During the PSI, the Personnel Security Specialist asked the individual if he had any
other problems with the law relating to alcohol.  The individual responded that he had
not, but then was confronted with information that he had an alcohol-related arrest in
September 1993 while serving in the military.  The Personnel Security Specialist asked
why the individual had not admitted this arrest when asked about prior alcohol-related
arrests, or revealed the arrest on his QNSP.  The individual stated that it was his
understanding that he was only required to disclose such incidents which occurred in
the preceding seven years.  However, upon being informed that he was required to
disclose all alcohol-related charges, the individual responsively described three alcohol-
related arrests which occurred while the individual was in the military from 1990 to
2000, including an arrest in 1997 that was previously unknown to DOE Security.

First, in 1991, the individual was arrested on a charge of Driving Under the Influence
(DUI) following an incident in which the individual consumed eight to ten glasses of
free beer  being serving at an enlisted men’s facility on the military base where he was
stationed.  According to the individual, he was arrested while sitting in his vehicle
listening to the radio.  The individual stated that he was observed by a military police
officer who approached the vehicle and determined that the individual was in an
intoxicated condition.  The individual was informed by the military police officer that
although the individual was not driving, he could be charged for DUI for having the
keys in the ignition.  After being arrested, the individual was given a breathalyzer test
which showed that the individual was above the legal limit to drive.  As a result of this
arrest, the individual received an Article 15 (military non-judicial punishment)
pursuant to which his rank was reduced, he received extra duty and he was required
to attend a six-month alcohol awareness program.

In 1993, the individual was arrested outside a military barracks nightclub after trying
to intervene when the military police were in the process of arresting his friend on a
sexual assault charge, which the individual believed was based on false information.
The individual began to question the military police officer arresting his friend, which
the officer perceived as disrespecting his authority.   The individual was arrested on
a charge of Drunk and Disorderly.  The individual admitted during his PSI that he had
consumed approximately eight beers prior to the arrest but informed the Personnel
Security Specialist that he did not feel intoxicated at the time due to his high tolerance
for alcohol developed while in the military.  The individual stated that during this time
period, he drank an average of six or seven beers on either Friday or Saturday night
every weekend.  Pursuant to the 1993 arrest, he received an oral reprimand and an
Article 15 under which he received extra duty and had his liberties restricted for five
days.

In 1997, the individual was again arrested while stationed overseas after consuming
three 12-ounce rum and cokes at a nightclub and being involved in a fender bender
with a civilian when driving back to the military base.  The tire of the individual’s jeep
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was punctured in the accident and the individual left the vehicle and rode back to the
base with a friend.  However, the individual was arrested at the barracks by the
military police after they received a report, apparently from the civilian authorities,
that the individual had left the scene of the accident.  The military police administered
a breathalyzer test upon taking the individual into custody and found him to be over
the legal limit to drive.  However, the individual was not charged with DUI.  Instead,
the individual received an Article 15 letter of reprimand and two weeks extra duty.
According to the individual, his commanding officer agreed to take the letter of
reprimand out of the individual’s military records following the completion of his extra
duty assignment.

Following the PSI, DOE Security determined that the security concerns associated
with the individual’s use of alcohol were unresolved, and therefore referred the
individual to the DOE Psychiatrist for an evaluation.  The DOE Psychiatrist reviewed
the individual’s personnel security file and performed a psychiatric interview of the
individual on April 25, 2005.  In his report issued on May 7, 2005, the DOE
Psychiatrist set forth his opinion that the individual meets the DSM-IV TR criteria for
Substance Dependence, Alcohol (Alcohol Dependence), with Physiological Dependence.
The DOE Psychiatrist further states in his report that the individual’s Alcohol
Dependence is an illness which causes or may cause a significant defect in the
individual’s judgment or reliability, until such time as the individual is able to
demonstrate adequate evidence of rehabilitation or reformation.  In this regard, the
DOE Psychiatrist recommended either of the following as evidence of rehabilitation:
1) total abstinence from alcohol and non-prescribed controlled substances for two years
with 200 hours of attendance at Alcoholics Anonymous (AA) with a sponsor over a
minimum of two years, or 2) total abstinence for three years with satisfactory
completion of  a professionally led, alcohol  treatment program, with aftercare, over a
minimum of six months.  As adequate evidence of reformation, the DOE Psychiatrist
recommended two or three years of abstinence if the individual completes either of the
two rehabilitation programs, or five years of abstinence if he does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
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2/ The Notification Letter also sets forth charges under Criterion F that the individual concealed
his alcohol-related arrests on a QNSP, dated January 25, 2000, submitted to the Department
of Defense (DOD) in the process of seeking employment with that agency, and also on a
DOD Questionnaire dated October 26, 2001.  See DOE Exh. 1 (Statement of Charges); cf.
DOE Exhs. 10 and 15.  As I pointed out to DOE Counsel at the hearing, however, these
matters should not have been listed under Criterion F which encompasses “a Questionnaire
for National Security Positions, a personnel qualifications statement, a personnel security
interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization . . .”  10 C.F.R.
§ 710.8(f) (emphasis added).  The DOE Counsel concurred that these allegations should not
have been included with the charges under Criterion F.  Tr. at 79-80.  I will therefore not

(continued...)

clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual
should be granted an access authorization since I conclude that such granting would
not endanger the common defense and security and would be clearly consistent with
the national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in
support of this determination are discussed below.

A.   Criterion F, Falsification

The Notification Letter initially alleges security concerns under Criterion F, based
upon the individual answering “no” to question #23d of his January 2004 QNSP, “Have
you ever been charged with or convicted of any offense(s) related to alcohol or drugs?”
See DOE Exh. 14.   The individual listed the October 2003 arrest for Assault,2/
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2/ (...continued)
consider these allegations in this decision.

Disobeying an Officer and Disorderly Conduct, but did not reveal his prior three
alcohol-related arrests while in the military, in 1991, 1993 and 1997, until confronted
at his October 2004 PSI with information received by DOE Security about the 1993
arrest.  See DOE Exh. 16 at 39-40.  

While the individual has proffered an explanation for withholding this information on
his QNSP, I find that DOE Security correctly invoked Criterion F in this case.  The
deliberate withholding of significant information raises serious issues with regard to
the individual’s honesty, reliability and trustworthiness.  Tr. at 35.  As observed in
similar cases, the DOE security program is based on trust, and when a security
clearance holder breaches that trust, it is difficult to determine to what extent the
individual can be trusted again in the future. See, e.g., Personnel Security Hearing,
Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995); Personnel Security Hearing,
Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000).
I will therefore turn to whether the individual has presented sufficient mitigating
evidence to overcome these security concerns.

When confronted during the PSI, the individual immediately gave the explanation that
he believed that he was only required to list alcohol-related incidents that occurred
during the preceding seven years.  See DOE Exh. 16 at 40-41.  After being informed
that DOE Security was concerned with all alcohol-related incidents, the individual was
very responsive in describing his three alcohol-related arrests while he was serving in
the military.  Id. at 39-48, 51-67, 68-84.  In this regard, the individual was forthcoming
in describing his 1997 arrest which did not appear in the individual’s military record
and was previously unknown to DOE Security.  Tr. at 76.

At the hearing, I found the individual sincere and forthright, and he appeared to be
truthful in testifying that he did not intentionally try to deceive DOE Security in not
disclosing his three alcohol-related arrests while serving in the military.  Tr. at 49-50.
The individual stated that he did not list the 1991 and 1993 arrests on the QNSP since
they were beyond seven years, and that he did not list the 1997 arrest, which was
barely within the seven-year period, because he was not charged with an offense and
was assured by his commanding officer that the incident had been expunged from his
military record.  Id.

Having duly considered this matter, I have determined that the individual has
sufficiently mitigated the concerns of DOE Security under Criterion F.  I find it
plausible that the individual was confused with regard to whether he was required to
disclose arrests while in the military which occurred more than seven years ago.  While
question #23d of the QNSP requires the individual to list all alcohol-related offenses,
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the very next question  #24d, asks “In the last 7 years, have you been subject to a court
martial or other disciplinary proceedings under the Uniform Code of Military Justice?”
I note that the individual did list the October 2003 arrest in his QNSP, and has been
readily forthcoming in describing his alcohol-related arrests since being informed of the
requirement during the PSI, as well as during his psychiatric interview and at the
hearing.  The circumstances of this case and the manner in which the individual has
responded lead me to accept his assertion that he did not intentionally withhold
information from his QNSP to deceive or mislead DOE Security.

B.   Criteria H & J; Mental Conditions, Use of Alcohol

(1) Derogatory Information

In his report, the DOE Psychiatrist diagnosed the individual with Alcohol Dependence
based upon diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 6 at 21-22.  The
DSM-IV TR provides that a diagnosis of Alcohol Dependence  is supported when the
individual manifests three or more of the following behaviors occurring at any time
within the same twelve-month period: 1) increased tolerance, 2) withdrawal, 3) alcohol
often consumed in larger amounts or over a longer period than intended; 4) persistent
desire or unsuccessful efforts to cut down, 5) great deal of time spent in activities to
obtain alcohol; 6) important social, occupational, or recreational activities given up or
reduced; and 7) continued use despite physical or psychological problem caused or
exacerbated by alcohol.  See id. at 21 (Criteria 1 through 7).  Based upon his
examination of the individual’s security file and psychiatric interview, the DOE
Psychiatrist determined that the individual met Criteria 1, 3, 4 and 7 in 1997, when
the individual’s drinking was at its height while he was stationed overseas in the
military.  Id. at 22.  The individual has admitted that there were times that he drank
excessively while in the military, on many weekends while off duty.  See DOE Exh. 16
(PSI) at 90-92; Tr. at  55, 58.  The individual further acknowledges that he has had
four alcohol-related arrests, in 1991, 1993, 1997 and 2003.  Tr. at 41-47. 

In other DOE security clearance proceedings, Hearing Officers have consistently found
that a diagnosis related to excessive alcohol use raises important security concerns.
See, e.g., Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (1996)
(affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE
¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-
0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA,
1995).  As observed in these cases, an individual’s excessive use of alcohol might impair
his judgment and reliability, and his ability to control impulses.  These factors amplify
the risk that the individual will fail to safeguard classified matter or special nuclear
material.  In the present case, the DOE Psychiatrist’s diagnosis of Alcohol Dependence
is coupled with his finding that from 1990 to 1997, the individual was a user of alcohol
habitually to excess.  DOE Exh. 6 at 23.
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3/ The DSM-IV TR generally provides that a diagnosis of Alcohol Abuse is supported when the
individual manifests one of four behaviors within a twelve-month period: 1) recurrent failure
to fulfill major role obligations at work, school or home, 2) recurrent use in situations in
which it is physically hazardous, 3) recurrent substance-related legal problems, and 4)
continued use despite social or interpersonal problems. 

Based upon the diagnosis and findings of the DOE Psychiatrist, I find that DOE
Security properly invoked Criteria H and J in denying the individual’s request for a
security clearance.  Accordingly, I will turn to whether the individual has presented
sufficient evidence of rehabilitation or reformation to mitigate the security concerns
of DOE.

(2) Mitigating Evidence

At the hearing, the individual presented the testimony of his own psychiatrist
(Individual’s Psychiatrist) who, based upon his evaluation of the individual, strongly
disagreed with the DOE Psychiatrist’s diagnosis of Alcohol Dependence.  The
Individual’s Psychiatrist acknowledged that during his period of heaviest drinking
while in the military in 1997, the individual may have met the criteria for a “low-grade
alcohol dependence.”  Tr. at 105; see Tr. at 119.  However, the Individual’s Psychiatrist
was adamant that the more appropriate diagnosis for the individual at that time would
have been Alcohol Abuse,  using sound “clinical judgment.”  Tr. at 105, 120.  According3/

to the Individual’s Psychiatrist, the individual was never a “full-blown alcoholic or fully
addicted” and his diminishing use of alcohol since leaving the military demonstrates
that Alcohol Abuse would be the appropriate diagnosis, rather than Alcohol
Dependence.  Tr. at 94, 122.  The Individual’s Psychiatrist emphasized that the
individual has controlled his drinking since getting out of the military in 2000, and
expressed his view that the individual’s December 2003 alcohol-related arrest was “an
aberration.”  Tr. at 170.

The Individual’s Psychiatrist also strongly disagreed with the DOE Psychiatrist that
the individual is at risk of a relapse into problematic drinking, as well as with the DOE
Psychiatrist’s recommendations for rehabilitation and reformation.  The Individual’s
Psychiatrist noted that the individual has been abstinent since April 2005, two weeks
before he was evaluated by the DOE Psychiatrist, thus giving the individual 15 months
of sobriety at the time of the hearing.  Tr. at 100.  After meeting with the individual
twice in March 2006, the Individual’s Psychiatrist recommended to the individual that
he begin attending AA meetings.  Tr. at 90.  The Individual’s Psychiatrist clarified,
however, that he did not recommend AA because he considered the individual to have
a serious alcohol problem but advised the individual that “for purposes of your
clearance, it may become important just to go and to know what it’s about.”  Id.  The
individual complied with this request and had attended approximately 10 AA meetings
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4/ The Individual’s Psychiatrist noted that while the individual was evaluated by the DOE
Psychiatrist in April 2005, he did not receive the DOE Psychiatrist’s report until April 2006.
The Individual’s Psychiatrist believes that the individual would have begun attending AA
in 2005 if he had been aware of this recommendation in the DOE Psychiatrist’s report.  See
Tr. at 94-95.

and at the time of the hearing and already obtained an AA sponsor.  Tr. at 104, 113;
Ind. Exh. G.  The Individual’s Psychiatrist stated that this shows that the individual
is willing to do whatever is asked of him to alleviate the concerns about his past use
of alcohol.  Tr. at 108.4/

The Individual’s Psychiatrist concluded that there is “not a risk at all” of the individual
returning to alcohol abuse, stating that “I would be very surprised if he had any future
alcohol-related legal events.  I would be very surprised if he drank again.”  Tr. at 96-97.
When later asked to assess the probability that the individual will go back to drinking,
the Individual’s Psychiatrist responded “Zero.”  Tr. at 113.  At the hearing, the DOE
Psychiatrist explained his reasons for diagnosing the individual with Alcohol
Dependence, and asserted his view that it is “more likely than not” that the individual
will relapse into drinking in the next five years in the absence of the programs of
rehabilitation or reformation outlined in his report.  Tr. at 146.  However, for the
reasons below, I find that the record more fully supports the opinion of the Individual’s
Psychiatrist that the individual suffered from Alcohol Abuse while in the military and
that the individual has now achieved adequate reformation from this condition.

First, the record supports a finding that while the individual drank excessively on
many weekends with his military companions, particularly from 1994 to 1997 when
stationed overseas, his drinking did not reach a level of dependent use having a
deleterious effect on the performance of his duties.  See Tr. at 52-55, 58.  The
individual ended his career at the rank of sergeant, and the individual’s honorable
discharge papers submitted at hearing show that he was a highly decorated soldier
who received a number of medals and awards for the superior performance of his
duties.  See Ind. Exh. F.  Included among these awards are two [Military Branch]
Achievement Medals awarded in October 1997 and October 1998, for service rendered
respectively during the periods September 1994 through October 1997, and November
1997 through June 1998.  These awards overlap the period when the individual
engaged in sporadic heavy drinking on weekends when he was stationed overseas.  The
October 1998 award recommendation from the individual’s commander states, in part,
that “[the individual] has distinguished himself by demonstrating superior leadership
skills, excellent physical conditioning, and relentless dedication in the performance of
his duties.”  Id.

Second, the individual has been consistent in recounting during his PSI, psychiatric
interviews, and at the hearing, that he reduced his drinking following the 1997
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5/ The individual’s friend, who conducts security investigations for DOE, also corroborated the
individual’s testimony regarding his moderate consumption of alcohol since leaving the
military.  The friend testified that he has never seen the individual intoxicated and that the
last time he saw the individual consume any alcohol was a few beers on New Year’s Eve
2005.  Tr. at 14, 16. 

incident, and more substantially reduced his drinking after leaving the military in
2000.  The individual stated that upon leaving the military he typically drank only
once or twice a month and no more than two or three beers on each occasion.  DOE
Exh. 16 at 94-95, DOE Exh. 6 at 17, Tr. at 47-48.  The individual attributes this
reduction of alcohol use to the reduced stress level in civilian life, and because shortly
after leaving the military he undertook family responsibilities when he began living
with his fiancee, their daughter and her son by a previous marriage.  Tr. at 58-60. 

While the individual conceded that he was intoxicated on the evening of his arrest in
December 2003, he reported that prior to that arrest he had been intoxicated no more
than once or twice during the preceding year, and he has not been intoxicated since the
December 2003 arrest.  DOE Exh. 16 at 100; DOE Exh. 6 at 17. In 2004, the individual
and his fiancee joined a church and the individual considers himself to be a born-again
Christian.  Tr. at 81, 113.  According to the individual, his religious beliefs and the
support of friends at this church led to his decision to stop drinking altogether.  DOE
Exh. 6 at 19; Tr. at 81.  The individual testified that he has consumed no alcohol since
two weeks before his interview with the DOE Psychiatrist in April 2005, 15 months
prior to the hearing.  Tr. at 56.  The individual’s testimony regarding his abstention
is corroborated by the information provided to the DOE Psychiatrist, and by the
testimony of the individual’s close friend who testified that he has not seen the
individual consume any alcohol during this time period.  See DOE Exh. 6 at 16; Tr. at
16.5/

Following his psychiatric interview with the DOE Psychiatrist, the individual obtained
an evaluation by a counselor at an alcohol treatment program.  The counselor
evaluated the individual in two sessions conducted on May 5, 2005, and May 12, 2005,
and administered an alcohol screening test, the Substance Abuse Subtle Screening
Inventory (SASSI).  See Ind. Exh. H.  The counselor concluded that the individual is
“a calm, focused, confident, and responsible man, with good control and no current
alcohol problems.”  Id.  I similarly found the individual to be sincere and resolute in
testifying that: “I feel I had a problem.  I don’t feel I have a problem now.  I know that
because of those problems that it has led me to this, and I don’t want any more
problems in my life, so I don’t feel I need alcohol in my life anymore.”  Tr. at 74-75.

After listening to the testimony of the individual and his witnesses, and upon cross-
examination, the DOE Psychiatrist conceded that the evidence in support of his
diagnosis of Alcohol Dependence was “weak to moderate” and that: “The evidence for
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6/ The “Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified
Information,” White House, Information Security Oversight Office (December 29, 2005),

(continued...)

abuse is stronger than the evidence for dependence, but because dependence has a
different connotation in terms of your lifetime relationship with alcohol, in my opinion,
even though the evidence wasn’t as strong, I thought clinically it’s better to diagnose
him as alcohol dependent.”  Tr. at 176.  The DOE Psychiatrist further explained the
critical difference if he had diagnosed the individual with Alcohol Abuse rather than
Alcohol Dependence: “[T]here’s an important distinction between dependence and
abuse, in that alcohol dependence is a trait, and once you’re alcohol dependent, you
always are alcohol dependent, even if your illness is in sustained full remission for 20
years.  Whereas, alcohol abuse is a state.  So if he only met the criteria for alcohol
abuse in the 90's, he would not have an illness now.”  Tr. at 144-45.  The DOE
Psychiatrist explained further at another juncture: “Well, with alcohol abuse, it’s really
not even applicable to say full remission, you either have it or you don’t; and after 12
months of not abusing it, it’s a state you simply don’t have it any more, you’re no longer
abusing alcohol.”  Tr. at 167.

Thus, I find that while the individual suffered from Alcohol Abuse in the mid-1990's
during his military service, that diagnosis expired long ago and does not apply to the
individual at this time.  Moreover, having found that the individual no longer has an
active medical diagnosis, I need not defer to the  opinion of the DOE Psychiatrist
regarding the degree of reformation required of the individual as a past abuser of
alcohol habitually to excess.  See, e.g., Personnel Security Hearing, Case No. VSO-0537
(September 10, 2003); Personnel Security Hearing, Case No. TSO-0236 (December 22,
2005).  In this respect, I find that the individual has sufficiently mitigated the security
concerns associated with his past excessive use of alcohol.    

In reaching this conclusion, I take into consideration the individual’s age at the time
of his excessive alcohol use.  The individual joined the military three days after his
graduation from high school.  Tr. at  41.  Clearly the individual has matured
substantially since the mid-1990's and leaving the military.  The individual’s present
manager testified forcefully in support of the individual at the hearing and presented
her personal written statement, as well the individual’s performance appraisals,
describing the individual as a very dependable, highly rated, knowledgeable and
valued employee.  See Tr. at 35-37; Ind. Exhs. A through F.  The evidence shows that
the individual has not been intoxicated since December 2003, and has been abstinent
since April 2005.  In addition, I find that the individual now has solid career, as well
as family, social and religious support systems in his life.  I am therefore persuaded
that there is minimal probability that the individual will return to any form of
habitually excessive or problematic drinking and that he can be trusted to act in a
manner consistent with the best interests of national security.6/
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6/ (...continued)
state (par. 23, at p. 11) that the factors that could mitigate security concerns regarding
excessive alcohol use include:

(a) so much time has passed, . . . that it is unlikely to recur or does not cast doubt on
the individual’s current reliability, trustworthiness, or good judgment;
(b) the individual acknowledges his or her issues of alcohol abuse, provides evidence
of actions taken to overcome this problem, and has established a pattern of . . .
responsible use (if an alcohol abuser);

I find in the present case that these factors work to overcomes the security concerns
associated with the individual’s excessive use of alcohol while in the military. 

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(f), (h) and (j) in denying the individual's request for an access authorization.
For the reasons I have described above, I find that the individual has sufficiently
mitigated the associated security concerns.  I therefore find that granting the
individual an access authorization would not endanger the common defense and
security and would be consistent with the national interest.  Accordingly, I find that
the individual should be granted an access authorization. The Manager of the DOE
Operations Office or the Office of Security may seek review of this Decision by an
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: October 6, 2006



1/ An access authorization is an administrative determination
that an individual is eligible for access to classified
matter or special nuclear material.  10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552. 
Such material has been deleted from this copy and replaced
with XXXXXX’s. 

July 13, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 1, 2006

Case Number: TSO-0363

This Decision concerns the eligibility of XXXXXXX (hereinafter
the individual) to hold an access authorization. 1  The
regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  This Decision will consider
whether, based on  testimony and other evidence presented in
this proceeding, the individual’s suspended access
authorization should be restored.  As discussed below, I find
that the individual has met his burden to bring forward
sufficient evidence to show that his access authorization
should be restored.  

I.  Background

A.  The Notification Letter

This administrative review proceeding began with the issuance
of a Notification Letter, informing the individual that
information in the possession of the DOE created substantial
doubt pertaining to his eligibility for an access
authorization.  In accordance with 10 C.F.R. § 710.21, the
Notification Letter included a detailed statement of the
derogatory information.  

Specifically, the Notification Letter indicated that a DOE
consultant psychologist diagnosed the individual as suffering
from Bi-polar Disorder I, most recent episode manic, in full
remission. According to the letter, the DOE consultant
psychologist found this 
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2 Criterion H relates to a mental condition which, in the
opinion of a psychiatrist causes or may cause a significant
defect in judgment or reliability. 

disorder causes or may cause a significant defect in the
individual’s judgment or reliability.  The letter also noted
that on several occasions, the individual did not take his bi-
polar medication, believing it was not necessary.  The letter
stated that this information creates a security concern under
10 C.F.R. § 710.8(h) (Criterion H).  2 

B.  The DOE Consultant Psychologist’s Report

The DOE consultant psychologist evaluated the individual on
September 7, 2005, and set forth his diagnosis of Bi-polar I
Disorder in a report dated October 1, 2005.  The consultant
psychologist pointed out that the disorder could create a mood
disturbance that is sufficiently severe to cause marked
impairment in occupational functioning to the point that
hospitalization becomes necessary.  However, the consultant
psychologist stated in his report that the disorder is
treatable and that the individual did not appear to have a
defect in his judgment at the time of the evaluation.  He
pointed out that the “individual had received appropriate
rehabilitation and had demonstrated a significant period of
stabilization without serious event or symptoms for
approximately two and one half years.”  The consultant
psychologist also stated that the individual “appears to now
have insight into the need for continuing medical follow-up
and agrees to comply with his physician’s recommended
treatment.”  

With respect to the future, the consultant psychologist
recommended that the individual “should be followed by his
psychiatrist indefinitely, until he is deemed appropriate for
discharge, to assure full compliance with all medical
recommendations.”  He believed that the individual should be
monitored on an occasional basis by the site psychologist at
the plant where the individual is employed. In this regard,
the consultant psychologist pointed out that “an appropriate
measure of judgment and reliability pertaining to the
condition of Bipolar Disorder is not just symptom status, but
also refers to managing stress, social rhythms (relapse
prevention), and medication compliance.”    

C.  The Hearing

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to
respond to the information contained in that Letter.  The
individual 
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3According to the record, this incident occurred between
1998 and 2000.  Individual’s Hearing Exhibit C.  

4 The counselor is working with the individual on personal
relationship issues, not on his bi-polar disorder.

requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.
The individual testified on his own behalf, and presented the
testimony of his treating psychiatrist (individual’s
psychiatrist), the staff psychologist at the site where the
individual is employed (site psychologist), his mother, a
family friend, a personal friend and his supervisor.  The DOE
Counsel presented the testimony of the DOE consultant
psychologist.  The individual also introduced several
documents into the record.  

II. Hearing Testimony and Documents

A. Testimony 

The Individual

The individual described a 1997 incident that gave rise to the
initial bi-polar diagnosis.  This incident took place at work.
The individual was not working for the DOE at that time.  The
individual indicated that he was angry and upset over an
incident that took place at the work site, and that his wife
convinced him to admit himself into a hospital for observation
regarding his mental status.  It was at this time that he was
first diagnosed with bi-polar disorder.  He stated that he was
at first not convinced that this diagnosis was correct.  He
indicated that during that hospital stay he initially refused
medication.  He also indicated that several years ago he went
without medication for a period of 24 months in order to
“test” whether he would have a bi-polar incident during that
period. 3 He stated that he did not have an episode during
that time.  He testified that this type of experimentation is
now behind him and that he presently recognizes that he needs
to be on medication.  He stated that he does not want to be a
risk, and because he “values that and respects that” he
complies with his doctor’s recommendation and that of the site
psychologist regarding continuing to take medication as
prescribed.  He believes that he is receiving a benefit from
his counselor 4 and his psychiatrist. He states that he will
continue to see his psychiatrist every three months because he
wants to be in 
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5 Referring to the Diagnostic and Statistical Manual of
Mental Disorders Fourth Edition-Text Revision (DSM-IV-TR), he
described in detail why he believes that the individual’s
symptoms do not fall within the criteria for bi-polar
disorder.  Tr. at 143-52.  

compliance with his treatment plan.  He will continue to see
his counselor until both agree that it is no longer necessary.
 The individual also indicated that his brother and sister
both suffered from bi-polar disorder, and he is therefore
familiar with the symptoms of a bi-polar episode.  He stated
that if he believed he were experiencing such an episode, he
would immediately contact his psychiatrist or his mother.  He
believes he has a plan in place to cope with his disorder.  He
also stated that he is able to manage stress by leading an
active life and has normal eating and sleeping cycles.
Transcript of Hearing (hereinafter Tr.) at 71-96; 114-133;
182.  

Personal Witnesses

The individual’s personal witnesses included his mother, his
supervisor, a personal friend and a family friend.  These
witnesses all believed the individual to be stable and
reliable, and to show  good judgment.  None had ever seen
unusual mood swings in the individual.  Tr. at 15-21; 23-28;
33-58; 62-63.  

The Three Expert Witnesses:  the Site Psychologist;
Individual’s Psychiatrist; DOE Consultant Psychologist; 

1.  Site Psychologist 

The site psychologist is a clinical psychologist employed by
the Occupational Health Services Unit at the plant where the
individual works.  His responsibilities include evaluating
employees’ psychological fitness for duty.  He was not
convinced that the individual suffers from bi-polar disorder.
Based on his review of the individual’s medical records, he
does not believe that the individual has ever experienced a
“classic manic or even a hypo-manic episode.”  Tr. at 142-43.5

He testified that if the individual does suffer from bi-polar
disorder, it is a “mild variant of that condition.”  Tr. at
162.  The site psychologist did not believe there was a reason
to be particularly concerned over 
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6 He stated that he had seen some signs of depression in
the individual but characterized it as “situational” and not
requiring intervention.   Tr. at 110.  

the individual’s questioning the diagnosis and temporary
rejection of his medicines.  He believed that there is some
room to question this diagnosis and that this individual is a
“healthy functioning person who wants to know.”  Tr. at 165-
66.  However, ultimately, the site psychologist believes that
the individual should continue with his medication, as
prescribed by his psychiatrist, and he is convinced that the
individual will do so.  Tr. at 160, 166, 176.  He believes
that the three and one-half year period during which the
individual has maintained compliance with his medication
regime is sufficient to demonstrate that he will continue to
do so in the future.  Tr. at 161, 167, 176. 

2.  Individual’s Psychiatrist

The individual’s psychiatrist testified that he has been
treating the individual for bi-polar disease since January
2003.  The individual’s psychiatrist did not have any first
hand knowledge that the individual suffers from bi-polar
disorder.  He did not see any evidence of the manic phase of
the condition in this individual.  Tr. at 110. 6  He based his
diagnosis on prior history, although he stated he had no reason
to disagree with the diagnoses made by other physicians.  Tr.
at 103.  He believed the individual’s overall medical record to
be consistent with bi-polar disorder.  Tr. at 111.  His
treatment consists of providing the individual with medication.
He stated that the individual has consistently taken his
medication (lithium) as prescribed.  This testimony was based
on the fact that he regularly tests the individual to insure
that his medication is at therapeutic levels in his blood.  Tr.
at 99-100,104.  He sees the individual every three months for
“medication management.”  Tr. at 100-101.  He believes the
individual is reliable, conscientious and will continue to take
his medication as prescribed.  Tr. at 101. Like the site
psychologist, this witness did not view with great concern the
fact that the individual had ceased taking his medication
several years earlier.  Tr. at 106. 

3. DOE Consultant Psychologist

After hearing the testimony from all the above witnesses, the
consultant psychologist provided an updated opinion of the
status of this individual.  He believed that the individual is
currently in a mentally stable situation, given the testimony
of the individual’s psychiatrist.  The consultant psychologist
also 
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believed that the individual has so far been compliant with the
medication regime prescribed by his psychiatrist.  However,
based on what he saw as the individual’s history of resistance
to medication, he expressed a longer-range concern over whether
the individual would continue his compliance.  He believed that
without some safeguard in place, there is a risk that the
individual might discontinue his medication.  He therefore
recommended that the individual reach an agreement with his
psychiatrist to provide verification to the site psychologist
that the individual is continuing with his medication program.
Tr. at 167-74. See also October 1, 2005 Report. 
 
B. Hearing and Post-Hearing Documents

The individual entered several exhibits into the record at the
hearing.  He submitted his resume (Individual’s Hearing Exhibit
A).  He also submitted statements by several friends and
colleagues who all indicated that they have known the
individual for a number of years and find him to be reliable,
and trustworthy (Individual’s Hearing Exhibit C).  The
individual also submitted an updated report from the site
psychologist (Individual’s Hearing Exhibit B).  The site
psychologist evaluated the individual on the day before the
hearing, and prepared his updated evaluation on that same day.
He set forth his opinion that the individual does not have Bi-
polar I disorder.  He stated that he believes the individual is
at risk of experiencing a manic episode, and for this reason
should remain on medication.  The site psychologist indicated
that the individual is fit for duty.  Overall, he did not find
with respect to this individual “any derogatory information
within the purview of 10 C.F.R. § 710.8.”  

After the hearing the individual submitted a statement from his
therapist, who has been treating the individual since 2004 for
relationship issues.  While the therapist is aware that the
individual has been diagnosed with bi-polar disorder, he
indicated that he has never seen any evidence of the disorder,
and finds the individual emotionally stable.  The therapist is
aware that the individual is taking medication for bi-polar
disorder, and stated that he has no reason to disbelieve the
individual’s assertions that he has been compliant with the
medication regime. Submission of June 23, 2006. 

The individual also submitted a statement from his psychiatrist
confirming that he is willing to provide a copy of the
individual’s future lithium test results to “appropriate
authorities” for the 
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purpose of monitoring his compliance with his bi-polar
treatment.  Submission of June 26, 2006.

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the
government to prove the defendant guilty beyond a reasonable
doubt.  In this type of case, we apply a different standard,
which is designed to protect national security interests.  A
hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access
authorization."  10 C.F.R.  § 710.21(b)(6).  The burden is on
the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and
security and would be clearly consistent with the national
interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption
against the granting or restoring of a security clearance.  See
Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly
consistent with the interests of the national security test"
for the granting of security clearances indicates "that
security-clearance determinations should err, if they must, on
the side of denials");  Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990)(strong presumption against the issuance of a
security clearance).  Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual
in cases involving national security issues.  Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511
(1995).  

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25
DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

As is evident from the above testimony, the experts disagree on
the precise diagnosis of this individual’s mental condition.
The site psychologist is not fully convinced that the
individual suffers from bi-polar disorder.  However, he
believes that if the individual is suffering from bi-polar
disorder it is a mild form.  He referred to the individual’s
condition as “Bi-polar not otherwise specified.”  Tr. at 161.
The DOE consultant psychologist believes the individual does
suffer from bi-polar disorder.  The individual’s psychiatrist
has also accepted the diagnosis of bi-polar disorder.  This is
based 
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on prior history.  He has never seen the individual experience
a bi-polar episode, or exhibit any symptoms of bi-polar
disorder.  Nevertheless, even though the experts do not agree
on the exact nature of the individual’s illness, they agree
that this individual has a mental condition requiring
medication to ensure that he is mentally stable.  Therefore,
they do all express a concern that gives rise to a Criterion H
security concern.  I must therefore consider whether that
concern has been mitigated.  

As an initial matter, I believe that the individual’s mental
condition is currently stable and that he behaves reliably and
responsibly.  All witnesses corroborated this conclusion.  I
also believe that the individual is currently adhering to his
medication regime, as prescribed, and has been doing so for
several years.  The individual’s psychiatrist corroborated this
point.  

I do not believe that there is any reason to be unusually
concerned that he will experience a bi-polar episode as long as
he continues to take his medication as prescribed.  Even so, I
believe that the individual is sufficiently familiar with bi-
polar disorder to recognize the onset of an episode and
immediately seek help.  Tr. at 127-28.

However, given the fact that several years ago the individual
stopped taking his medication, there was some concern expressed
by the DOE consultant psychologist that the individual may in
the future again decide to stop his medication.  If the
individual decided to do so without approval by his physician
or psychiatrist, it could present a security concern.
Therefore, I must consider whether the individual has
established that he will continue with his medication regime as
long as it is medically recommended. As discussed below, I am
convinced that he has.  

First, two experts, the individual’s psychiatrist and the site
psychologist, both believe that the individual is reliable and
will remain compliant with his medication regime.  Neither saw
any reason to be especially concerned about the non-compliance
incidents.  Moreover, both of these witnesses have been in
frequent contact with the individual for a considerable period.
The individual’s psychiatrist has been treating him for about
three and one-half years, and sees him every three months.  The
site psychologist had his first contacts with the individual in
March 2003 and September 2003.  He has also had contact with
the individual on ten occasions during the period January 2006
through May 2006.  Individual’s Hearing Exhibit B.  Based on
these long-term relationships and frequent contacts with the
individual, these two experts know him well, and are in a good
position to judge his reliability. 
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7The individual’s willingness to have his psychiatrist
provide the staff psychologist with blood test reports
confirming that his medication is at therapeutic levels is a
mitigating factor that is strongly in the individual’s favor. 
However, only the Office of Security Affairs is authorized to
grant a 

(continued...)

On the other hand, the DOE consultant psychologist has had only
one brief contact with the individual in 2005, for the purpose
of conducting the evaluation for the DOE.  He did not have any
current knowledge about this individual which led him to
believe that the individual would, in the future, become non-
compliant.  His sole reason for questioning the reliability of
the individual’s assertions that he will stay on his medication
appears to be that in 1998, the individual stopped taking his
medication.  I do not believe that this concern overcomes the
opinions of the two other experts, which are more current and
are based on their personal knowledge and detailed, current
observations of this individual.  I therefore find the opinions
of the individual’s psychiatrist and the site psychologist more
persuasive on this issue. 

There is other evidence on this point in the individual’s
favor.  The last non-compliance incident took place from 1998
through 2000.  This period is now well in the past.  The
individual’s psychiatrist testified that all of the
individual’s blood tests confirm that his medication is at the
therapeutic level, and he has been treating the individual
since January 2003.  Tr. at 99-100.  Thus, the individual has
been taking his medication at therapeutic levels for about
three and one-half years.  Accordingly, I am convinced that the
individual has been compliant at least for that period.  I
believe that the three and one-half year time frame is a long
enough period from which to conclude that the individual is
likely to maintain compliance in the future.  

In addition, the individual testified that he is in a very
different place in his life now, from the non-compliance
period, which was about six years ago.  He has moved on since
that time.  He now recognizes not only the importance of
continuing his medication, but also that the decision to test
what would happen if he ceased his medication was a poor one.
Tr. at 182.  In this regard, I believe that the individual
cares deeply about his personal well being.  He testified that
he exercises, rests, eats well, has numerous hobbies and
interests, understands how to relieve stress in his life, and
is deeply involved in his church. Tr. at 89-91; 130-31;  This
indicates to me that he is conscious of the importance of and
the need to maintain his physical, mental, and spiritual
health.  I therefore believe that he would not want to endanger
any aspect of his overall well being by ceasing his
medication.7 
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7(...continued)
contingent access authorization.   My assessment here that the
individual’s access authorization should be restored is not
contingent upon continued monitoring.  I believe that the
individual is mentally stable while on medication, and the
risk that the individual might cease taking his medication is
at an acceptably low level.  See Personnel Security Hearing
(Case No. TSO-0320), 29 DOE ¶ 82,920 (2006)(discussion of
acceptable level of risk of relapse).  

V.  CONCLUSION

As the foregoing indicates, the individual has provided a
persuasive showing that his mental health is currently stable,
and that he recognizes the importance of following the
medication regime prescribed by his psychiatrist.  I am
persuaded that he will continue his therapy as long as his
psychiatrist and counselor believe it is necessary, and that he
recognizes the importance of seeking immediate professional
help, should bi-polar symptoms appear.  I believe that the
individual is very knowledgeable about this condition, and will
act quickly and appropriately to maintain his stability.  I am
convinced he has a strong support system that includes his
mother, personal friendships, and his church, and that this is
also an important factor that promotes his mental stability.
The individual has convinced me that he is committed to
maintaining the regular routine that is necessary for
continuing his mental stability.  

Based on the considerations set forth above, I find that the
individual has resolved the security concerns under 10 C.F.R.
§ 710.8(h).  It is therefore my decision that his suspended
access authorization should be restored.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: July 13, 2006
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 DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 9, 2006

Case Number: TSO-0365

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and was granted a DOE access authorization in 1992.  In
March 2003, the individual reported to a DOE security specialist
that he had been arrested for Driving Under the Influence of
Alcohol (DUI).  In May 2003, the DOE conducted a Personnel Security
Interview with the individual (the 2003 PSI).  The individual
subsequently reported that he was arrested for Public Intoxication
in March 2004.  The DOE conducted a second PSI with the individual
in December 2004, and the individual was evaluated in September
2005 by a DOE-consultant Psychologist (the DOE-consultant
Psychologist), who issued a report containing his conclusions and
observations.  

In January 2006, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this letter, the Manager
states that the individual’s behavior has raised security concerns
under Sections 710.8 (j) and (l) of the regulations governing
eligibility for access to classified material.  Specifically, with
respect to Criterion (j), the Operations Office finds that the DOE-
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consultant Psychologist diagnosed the individual as having been a
user of alcohol habitually to excess and as meeting the criteria
for “Alcohol Disorder, Not Otherwise Specified” (hereinafter
Alcohol Disorder) found in the Diagnostic and Statistical Manual of
the American Psychiatric Association, IVth Edition (DSM-IV TR).
The Notification Letter also refers to the following alcohol
related incidents involving the individual:

(l) a March 13, 2004 arrest for Public Intoxication;

(2) a March 8, 2003 arrest for Driving Under the
Influence of Alcohol (DUI); and

 
(3) a November 29, 1980 arrest for Public Intoxication.

In addition, the Notification Letter states that information in the
possession of the DOE indicates that the individual has reported to
his personal psychologist that he over-uses alcohol when he is
stressed.  It further states that he has admitted at a PSI and in
his interview with DOE-consultant Psychologist that he used alcohol
in 2003 to self-medicate in order to cope with marital stress, and
that he was not in control of his use of alcohol.

With respect to Criterion (l) the Notification Letter finds that at
his 2003 PSI, the individual stated that he had stopped drinking
after his 2003 DUI and hoped to continue his sobriety.  In a PSI
conducted after his 2004 arrest for public intoxication, he stated
that he was probably lying about his intention to remain abstinent,
but then recanted by saying that he was not lying, but had failed
to follow through on his intention to maintain abstinence by
continuing to consume wine every now and then.  Attachment to
January 2006 Notification Letter at 1-2.

In February 2006, the individual requested a hearing (hereinafter
“the Hearing”) to respond to the concerns raised in the
Notification Letter.  The requested hearing in this matter was
convened in June 2006 (hereinafter the “Hearing”).  At the Hearing,
the individual did not contest the DOE-consultant Psychologist’s
finding that in 2003 and early 2004 he met the criteria for a
diagnosis of Alcohol Disorder.  Accordingly, I find that the
individual properly was diagnosed with Alcohol Disorder subject to
Criterion (j).  The testimony at the Hearing focused chiefly on the
individual’s efforts to mitigate the concerns raised by this 
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diagnosis through abstinence from alcohol and recovery activities.

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
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1/ As indicated by the testimony of the DOE-consultant
Psychologist (TR at 14-15) and by his curriculum vita (DOE Hearing
Exhibit No. 25), he clearly qualifies as an expert witness in the
area of alcohol and substance abuse.  

err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from eight persons.  The DOE
presented the testimony of the DOE-consultant Psychologist. 1/  
The individual, who was represented by counsel, testified and
presented the testimony of a licensed alcohol and drug abuse
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2/ As indicated by her testimony (TR at 53-54), the individual’s
counselor qualifies as an expert witness in the area of treating
alcohol disorders.

3/ The individual’s counsel explained that the charge of “Driving
While Impaired” was a lesser offense than a DUI and did not involve
the revocation of the individual’s driver’s license.

counselor (the individual’s alcohol counselor), 2/  his family
doctor, his daughter’s special education teacher, a co-worker, a
family friend, and his adult son. 

A.  The DOE-Consultant Psychologist

The DOE-consultant psychologist testified that in September 2005 he
met with the individual for an evaluation and a follow-up session
concerning the individual’s alcohol problems.  He stated that prior
to the evaluation, he reviewed the individual’s personnel security
file that was provided to him by the DOE.  He also  obtained and
reviewed the individual’s medical records.  He then conducted an
extensive interview with the individual, and administered a variety
of psychological and laboratory tests.  TR at 15-16.  He noted that
the individual had three alcohol-related legal incidents on his
record: a 1980 disorderly conduct/public intoxication charge, a
2003 DUI charge that was later reduced to “Driving While Impaired”
3/  , and a 2004 disorderly conduct charge that was later
dismissed.  TR at 16.  

He stated that the individual reported that he was currently
consuming a glass of wine two or three times a week, but admitted
that in 2003 and 2004 he had used alcohol to cope with stress and
tension related to marital problems.  TR at 19.  The DOE-consultant
Psychologist stated that this admission of alcohol use to cope with
marital stress was confirmed by his review of records of the
individual’s marital counseling in 2004.  He also indicated that
the individual’s doctor had treated him for anxiety and possible
depression in 2004.  TR at  20.  The DOE-consultant Psychologist
then discussed some anomalies in the individual’s liver enzyme
tests.  He stated that elevated liver enzymes detected on tests
administered in May and September 2005 indicated possible heavy
drinking by the individual, while the individual’s liver enzyme
levels measured on tests taken in 2002, 2003 and 2004 had been
within normal limits.  TR at 26.  He also stated that a follow-up
test in September 2005 for a biomarker of liver functioning more
specific to alcohol use yielded a normal test result.  TR at 28.
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4/ The DOE-consultant Psychologist described the individual’s
1980 alcohol charge as “perhaps [a] youthful excess and not an
indication of a lifetime pattern.”  TR at 33.

Using the DSM-IV-TR diagnostic guidelines, the DOE-consultant
Psychologist found that the  individual had suffered in 2003 and
2004 from an adjustment disorder that was essentially in remission
at the time of his September 2005 interview.  TR at 32.

I think the adjustment disorder with mixed anxiety and
depressed mood went a long way to explain his behavior in
2003 and 2004, when he was under such stress,
particularly in regard to family matters, and about which
he inappropriately coped by using alcohol.

TR at 32.  

In evaluating the individual’s alcohol disorder, the DOE-consultant
Psychologist stated that the individual’s 2003 and 2004 legal
incidents involving alcohol, his admitted use of alcohol to cope
with marital stress, and his elevated biomarkers in May and
September 2005 were positive factors indicating a disorder.  He
stated that these factors were somewhat mitigated by the facts that
there was no positive family history of alcohol or substance abuse,
no clear evidence of a long history of excessive alcohol use, and
that the individual did not appear to be particularly highly vested
in drinking during his September 2005 interviews.  TR at 33. 4/  

Based on his evaluation of these factors, the DOE-consultant
Psychologist did not believe that the individual had met the
diagnostic criteria for alcohol abuse or dependence.  

What I did was diagnose alcohol-related disorder not
otherwise specified, which is a category in DSM-IV which
one can use to diagnose an alcohol disorder that doesn’t
quite fit in the other boxes.  That’s what I felt was
appropriate, given all the data and the history of [the
individual].

TR at 34.

Based on his diagnosis, the DOE-consultant Psychologist made
recommendations in his Report concerning what the individual needed
to do to demonstrate rehabilitation and reformation from his
Alcohol Disorder.  He testified that his recommendations were
bifurcated as a result of the individual’s ambiguous liver enzyme
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5/ Following the Hearing, the individual’s counsel submitted a
letter from a gastroenterologist who examined the individual in
June 2006.  This doctor reports that the individual “had been
having some episodic elevation of his liver blood tests, which has
now been confirmed to unequivocally be related to common bile duct
stones which we removed from his common bile duct last week.”
June 30, 2006 letter of the individual’s gastroenterologist.  Based
on this information, I find that the individual has resolved the
concerns raised by his elevated liver enzyme tests, and that the
DOE-consultant Psychologist’s recommendation of six months of
abstinence from alcohol is the appropriate recommendation for the
individual.

tests.  He stated that if the individual’s elevated liver enzymes
were found to be unrelated to alcohol consumption, the individual
could demonstrate rehabilitation and reformation by abstaining from
all use of alcohol for six months, continuing in counseling, and by
obtaining an independent alcohol specialist evaluation.  TR at 193.
In the event that the elevated liver enzymes were found to be
related to alcohol consumption, he recommended that the individual
demonstrate a year of abstinence in addition to following his other
recommendations.  TR at 193-194. 5/  

After listening to the testimony of the individual and his
witnesses, the DOE-consultant Psychologist concluded that the
individual had demonstrated  rehabilitation from his Alcohol
Disorder.  TR at 195.  He stated that the individual’s consumption
of a glass of wine in December 2005 does not concern him “to a
significant extent because it was one drink.”  TR at 197.  He
stated that the individual’s alcohol counselor 

is very good and very effective in dealing with alcohol
disorders.  She would not put up with monkeying around.
She could spot denial if he was demonstrating denial.  So
I feel confident in her work with him.  

TR at 197.  He stated that the individual

doesn’t appear to have a core severe alcohol disorder,
and he does have some very reasonable relapse prevention
practices in place, particularly with [his psychologist]
and [his alcohol counselor].  I see that as very
favorable.

TR at 196.  He stated that his understanding of the alcohol
counselor’s testimony was that while she did not categorically
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forbid the individual to drink as a professional recommendation,
she would prefer that he not drink at all.  TR at 199.  He also
stated that while he “would not officially promulgate the
requirement that [the individual] abstain from all consumption of
alcohol in the future, he cautioned the individual that “there are
a variety of reasons why tempting fate with any consumption of
alcohol is probably not the best idea.”  TR at 195.  He concluded
that the individual has demonstrated that he is rehabilitated from
his diagnosis of Alcohol Disorder, and that he does not have a
mental condition that would interfere with his judgment. Id.  While
he expressed some concern that issues with the individual’s
estranged wife would continue to present emotional challenges to
the individual, the individual now had a support system that would
allow him to deal with those issues in an appropriate way.  “With
those things in place, I think he’s got a good prognosis.”  TR at
197.

Finally, the DOE-consultant Psychologist stated that the individual
should not be viewed as dishonest because of the statement made at
his 2004 PSI that he was “probably lying” when he expressed an
intention to the DOE in 2003 to abstain from alcohol consumption.

I don’t read that as an honesty issue.  I would see it as
more of a kind of impulsive response of his during the
interview. . . . In my knowledge of [the individual], and
my work with him and hearing testimony here today, I
don’t have any significant concern about his honesty or
his integrity.

TR at 202.  

B.  The Individual’s Alcohol Counselor

The individual’s alcohol counselor testified that the individual
first consulted her in November 2005 based on the recommendation
made by the DOE-consultant Psychologist.  She stated that they have
had a total of thirteen sessions together, and that she has both
evaluated the individual’s alcohol use and counseled him on life
issues.  TR at 54-55.  She stated that she did not believe that the
individual suffered from alcohol abuse or dependence, that he in
fact has a relatively low tolerance for alcohol that has not
increased over time, which is very different than someone who is
chemically dependent.  TR at 56. 

I believe that while alcohol is something that he used in
moderation through his life, that during this time of
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intense stress, it didn’t allow him to use the kind of
good judgment that I believe he is able to do now.

TR at 57.  She stated that the major stressor for the individual
over the last few years was his wife’s descent into mental illness
and her inability to care for their adopted “special needs” child.
TR at 58-59.  

She concluded that 

I don’t see him as somebody that has an ongoing alcohol
disorder, but I believe he is now aware that it’s just
key that he be totally sober when he’s in any situation
involving his wife or where he needs to use his best
judgment.

TR at 63.  She stated that she did not see a problem in the
individual’s future use of alcohol “as long as he is not with his
mentally ill wife and in a situation of that intensity.”  TR at 75.

C.  The Individual’s Family Doctor

The individual’s family doctor testified that he has been the
individual’s primary care physician since March 2004.  He stated
that at the individual’s request, he tested the individual’s liver
enzymes in late September 2005, November 2005, and December 2005,
and that all three tests were completely normal.  TR at 86.  He
stated that his examinations of the individual have revealed
nothing that would lead him to believe that the individual has a
problem with alcohol consumption.  TR at 87.  He confirmed that the
individual’s wife was having emotional issues that certainly
affected the individual’s marriage to his wife.  TR at 88.  He
stated that the individual indicated that he was under stress, and
that he prescribed an antidepressant that he could use on an as-
needed basis for anxiety.  TR at 88.  He also confirmed that the
individual’s adopted daughter had special needs that would make her
“a very difficult child to raise, to be a parent to.”  He also
observed that 

They seemed to have a very good relationship, and I think
he has performed very excellently as a parent, and
primarily as a single parent.

TR at 89.  The individual’s family doctor stated that the
individual had told him in 2004 that occasionally he consumed
alcohol in response to his wife’s emotional outbursts.  TR at 95.
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He testified that he believed that the individual told him around
September 2005 that he had quit consuming alcohol.  TR at 96.

D.  The Individual

The individual testified that he has worked in government positions
for most of his career and has had a security clearance since 1979.
He has worked for DOE contractors since 1992, and also is
participating in the DOE Human Reliability Program (HRP), which
provides for yearly psychological and physical examinations.  TR
at 132.  He stated that through the HRP, he has been subject since
2003 to random alcohol testing, and that he has never failed any of
these tests.  TR at 133.  

The individual stated that he and his wife separated in October
2005, and that she now resides in another city.  TR at 137.  He
expects their divorce to be final in three or four months.  TR at
167.  He states that he currently lives with his son, who is home
from college for the summer, and with his youngest daughter, who is
under ten years of age and who has been diagnosed as having special
needs.  TR at 136-137.  He states that beginning in about 2001, his
wife developed a mental illness that involved anger and mood
swings, and forced him to do the housework, cooking and provide the
major care for his youngest daughter.  TR at 137.  

The individual testified that he has never been a heavy drinker.
In college, he would drink at parties but that he “never had much
vested interest in drinking on a daily basis or anything like
that.”  TR at 147.  He stated that in recent years, he would drink

one to two glasses of wine at a time, probably once or
twice a week, mostly on a Friday night, or maybe a
Saturday.  But that’s about it.  Watching the basketball
game or a soccer game on TV.

TR at 148.  He stated that the 1980 arrest for public intoxication
occurred when he got into an argument with a military security
guard who asked to see his badge or driver’s license to get through
a security gate.

I said, “I don’t have to.  My sticker is on my car.  I
should be allowed through.”  We argued for a couple of
minutes.  He asked me to step out of the car.  I stepped
out of the car. . . . He called his supervisor up.  And
then after he got off the phone, he told me that I was
under arrest and just to stay there, and he allowed me to
stay in the guard shack, and police came and arrested me.



- 11 -

I think the true charge is disorderly conduct for failing
to obey a security guard’s order. . . . I don’t believe
it was public [intoxication], I believe it was disorderly
conduct, and I believe I pled no contest.

TR at 170-171.

The individual stated that his March 2003 arrest occurred when his
wife became agitated and told him to leave the house.  He stated
that he had not cooked any dinner, so he picked up a box dinner at
a supermarket and purchased a bottle of wine.  He parked in a
public parking space at a park about half a mile from his home, ate
the dinner, and consumed half of the bottle of wine (approximately
three glasses) while seated in his car.  He then went to sleep in
his car.  He was awakened by the police knocking on the door of his
car.  Because there was an open bottle of wine in the car and he
was in possession of his car keys, he was charged with DUI.  TR at
139-140.

With regard to his statement at his 2003 PSI that he intended to
maintain sobriety, he testified that for a lengthy time after the
2003 PSI he did not consume any alcohol.  Eventually, he convinced
himself that he could drink moderately and still “handle the
situation with my wife.”  TR at 162.

The individual stated that his March 2004 arrest took place at his
home on a weekend evening after dinner.  He testified that he had
consumed one or two glasses of wine and that his wife had been
drinking a lot.  

We got into a fight – an argument, yelling, and she
called 911.  But by the time the police got there, we
were both calmed down, and we were standing in the front
yard, waiting for the police to arrive. . . .  They
separated us, and I heard my wife say, “I want him out of
the house.”  And the police asked me, “we want you to
leave the house.”  And I said, “Why should I leave the
house? This is my house, too.”  I had [my daughter] in
the house.  And the police officer asked me, “Have you
been drinking any?”  I said, “I’ve had one or two glasses
of wine.”  He said, “You’re drunk in public,” in my front
lawn, and took me to jail.

TR at 141-142.  The individual stated that he bailed himself out on
Monday morning and personally spoke to the prosecutor about what
happened.  He testified that the case was then dismissed.  TR at
142.  He stated that he immediately scheduled sessions with a
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marriage counselor because his marriage situation had become
unlivable.

[My wife] went a time or two, but in her condition, she
said it wasn’t helping, it wasn’t doing her any good.  So
I continued to go, and I learned techniques on how to
diffuse the situation with my wife, such as leaving the
house, going to the bookstore, going to the library, or
just getting out of the house with [my daughter]. . . .
I learned not to argue with [my wife], not to be around
her when she was in an agitated state, because she could
turn on you in a minute.

TR at 143.

The individual testified that when he was advised by the DOE-
consultant Psychologist in September 2005 not to drink, he followed
that advice and has not consumed any alcohol for the past ten
months, with one exception.  He stated that he had a single glass
of wine to relax after he drove 500 miles to a family gathering in
December 2005.  TR at 155. 

With regard to his future intentions with alcohol, the individual
testified that 

I’ll do whatever the medical profession says for me that
I ought to follow in my regimen.  I know [my family
doctor] has said that he can’t find any issues with me.
He knows my wife, he knows the situation I was in.  He
has not told me not to drink anymore.  But I would follow
any medical advice, which I did when [the DOE-consultant
Psychologist] immediately tried to remedy the situation.

TR at 149.  The individual acknowledged that he had been advised by
his alcohol counselor not to drink when he is involved in a
stressful situation, and that he believes that he can recognize
emotional situations in which he should not drink.  TR at 150.  He
stated that he has no intention ever to drink to the point of
intoxication, but that if his doctor permits him to drink, then he
will have an occasional glass of wine.  TR at 172-173.

E.  The Individual’s Daughter’s Special Education Teacher

The Special Education Teacher who instructs the individual’s
daughter testified that his daughter is developmentally delayed,
has very limited verbal skills, and a multitude of special needs.
TR at 107.  She stated that since October 2005, the individual has
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functioned well as a single parent in raising his daughter.  TR at
110.  She stated that she has never observed the individual exhibit
any sign of alcohol use during their interactions at the school,
and that she never has visited the individual’s home.  TR at 111-
113. 

F.  The Individual’s Co-worker

The individual’s co-worker testified that when the individual was
hired at the DOE facility about five years ago, he took over the
co-worker’s old position and moved into his former office.  He
stated that at times they have worked closely together.  TR at 117.
He stated that the individual is a good employee, insightful, works
hard, and is dedicated and conscientious.  TR at 117.  He stated
that the individual has exhibited good judgment, reliability and
honesty, and that he is emotionally steady in the workplace.  He
testified that he has never observed the individual to have any
problem with alcohol.  TR at 118.  He stated that he does not
monitor the individual’s attendance, but has always been able to
locate the individual at the workplace when he needed to find him.
TR at 119.

The co-worker stated that he has never socialized with the
individual outside of the workplace except for company parties and
picnics, and he has never observed the individual having a problem
with alcohol on those occasions, and could not recall if he ever
observed the individual consume any alcoholic beverage.  TR at 119.

G.  The Individual’s Family Friend

The individual’s family friend testified that he was a professional
soccer coach and that he met the individual through coaching the
individual’s son for two years beginning in 2002.  He stated that
the he saw the individual three days a week during soccer season
because the individual enjoyed attending soccer practice with other
parents.  Since 2004, he frequently sees the individual with his
daughter using the play area adjacent to the soccer practice field.
TR at 41-42.  He also had frequent telephone conversations with the
individual discussing his son’s progress in soccer.  TR at 43.  He
stated that he had never observed anything to indicate that the
individual was drinking alcohol or was under the influence of
alcohol.  TR at 40.  

The family friend also stated that the individual recently invited
him to his home to watch a World Cup soccer match.  He stated that
the individual made some dinner and offered him a beer.  TR at 46.
Initially, he stated that he thought that the individual also had
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6/ The individual later testified that he offered the family
friend a beer that he had purchased especially for that occasion,
but that he did not consume any alcohol with his friend.  TR at
155-156.

a beer, but then he stated that the individual drank from a plastic
cup and that he really had no idea what he was drinking.  TR at 47-
49. 6/  

H.  The Individual’s Adult Son 

The individual’s son testified that he is a college student who
lived at home with the individual until the summer of 2005, has
visited the family home during his vacations, and is now living at
home during his summer vacation.  TR at 183.  He stated that his
mother has severe problems and drank more than she should.  TR at
184-185.  He stated that he hasn’t seen his father drink 

In a long time, since I’ve been home.  Last summer, he
didn’t drink at all really.  I didn’t see him drink once.

TR at 185.  He said that he could not remember the last time he saw
his father drink, but that it was probably a year ago.  TR at 187.
He stated that his father was always a moderate drinker.

He takes it in moderation, not a lot.  Probably one glass
of wine, maybe, one beer maybe.

Id.   He stated that he considers his father emotionally stable and
trusts his judgment.  He also testified that during a Christmas
visit with his mother, she dialed 911 to have him arrested because
he felt that she was too drunk to drive and hid her car keys.  TR
at 189.

IV.  ANALYSIS

The individual believes that he has demonstrated rehabilitation
from his diagnosis of Alcohol Disorder by following the advice of
the DOE-consultant Psychologist and, with a single lapse,
abstaining from alcohol since September 2005.  In addition, he
asserts that his ongoing work with his alcohol counselor to learn
to avoid using alcohol in stressful situations and to acquire
alternative skills to cope with stressful life situations has
greatly reduced the possibility that alcohol-related security
concerns will arise in the future.  Finally, he believes that his
explanation concerning his resumption of drinking after his 2003
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PSI mitigates the concern that he lied about his future intentions
to the DOE.   For the reasons stated below, I conclude that the
individual’s arguments and supporting evidence  mitigate the
Criterion (j) and (l) security concerns identified in the
Notification Letter.   

The testimony at the Hearing indicated that the individual has been
abstinent from alcohol since September 2005, with the single
exception of a glass of wine that he consumed in December 2005.
The individual promptly reported this lapse to his alcohol
counselor and both the alcohol counselor and the DOE-consultant
Psychologist testified that they consider this incident to be a
minor lapse in the individual’s sobriety rather than an alcoholic
relapse.  I therefore find that the individual has been abstinent
from alcohol for at least nine months. 

In their testimony at the Hearing, both the DOE-consultant
Psychologist and the individual’s alcohol counselor agreed that the
individual’s sobriety and counseling activities constitute
rehabilitation from his diagnosis of Alcohol Disorder for purposes
of Part 710.  In the administrative review process, it is the
Hearing Officer who has the responsibility for forming an opinion
as to whether an individual with alcohol problems has exhibited
rehabilitation or reformation. See 10 C.F.R. § 710.27.  The DOE
does not have a set policy on what constitutes rehabilitation and
reformation from alcohol diagnoses, but instead makes a case-by-
case determination based on the available evidence.  In making this
determination, Hearing Officers properly give a great deal of
deference to the expert opinions of psychologists and other mental
health professionals. See, e.g., Personnel Security Hearing (Case
No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation);
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760
(1995) (finding of no rehabilitation).  

The DOE-consultant Psychologist asserted that in his opinion the
individual does not have a “core severe alcohol disorder” and that
the evidence at the hearing concerning the individual’s “very
reasonable relapse prevention practices” was very favorable.  He
concluded that the individual is now rehabilitated and that he has
a good prognosis for avoiding future alcohol-related security
concerns because he has a support system that will permit him to
deal with stressful situations in an appropriate way.  The DOE-
consultant Psychologist also stated that he would not impose a
requirement on the individual that he refrain from consuming any
alcohol in the future.  The individual’s alcohol counselor
essentially concurred in these conclusions and recommendations.  
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7/ I believe that this finding is in accordance with the recently
issued revision of the “Adjudicative Guidelines Approved by the
President in Accordance With the Provisions of Executive Order
12968”, that were originally published as an appendix to Subpart A
of the Part 710 regulations at 66 Fed. Reg. 47061 (September 11,
2001).  The revised Adjudicative Guidelines provide that security
concerns raised by an individual’s excessive alcohol consumption
can be mitigated the individual’s successful outpatient counseling
and by the individual demonstrating a clear and established pattern
of modified consumption or abstinence in accordance with treatment
recommendations.  See Adjudicative Guidelines for Determining
Eligibility for Access to Classified Information,
http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf
(December 29, 2005).

I agree with the findings of the DOE-consultant Psychologist and
the individual’s alcohol counselor.  As noted above, my positive
assessment of the individual’s demeanor and of the evidence
presented at the Hearing convince me that the individual has
maintained his sobriety since September 2005, and that he has
committed himself to avoiding alcohol-related problems in the
future through his work with his alcohol counselor.  The
individual’s testimony convinces me that he has learned the
importance of avoiding alcohol when dealing with stressful
situations and can implement stress management techniques that will
greatly reduce the risk of future alcohol-related legal incidents.
These positive developments are significant factors which indicate
rehabilitation and reformation from his Alcohol Disorder.  They
convince me that the DOE-consultant Psychologist and the
individual’s alcohol counselor are correct in concluding that the
individual is rehabilitated from his Alcohol Disorder and that his
future risk of being involved in  alcohol-related problems is not
unacceptably high for someone holding an access authorization. 7/
 
Finally, with regard to the Criterion (l) concern, I find that the
individual did not intentionally lie to the DOE at his PSI in 2003
when he stated that he intended to refrain from alcohol consumption
in the future.  The DOE-consultant Psychologist noted in his
testimony that he had no significant concerns about the
individual’s honesty and integrity.  I accept the individual’s
explanation that he was sincere about the declaration of sobriety
that he made at his 2003 PSI, and later convinced himself that he
would not raise a security concern if he resumed consuming alcohol
at a moderate level. 
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Accordingly, I conclude that it now is appropriate to restore the
individual’s access authorization.

V. CONCLUSION

For the reasons set forth above, I find that the individual
suffered from an Alcohol Disorder subject to Criterion (j).
Further, I find that this derogatory information under Criteria (j)
has been mitigated by sufficient evidence of rehabilitation and
reformation.  I also find that the individual has mitigated the
Criterion (l) security concern.  Accordingly, after considering all
of the relevant information, favorable or unfavorable, in a
comprehensive and common-sense manner, I conclude that the
individual has demonstrated that granting him access authorization
would not endanger the common defense and would be clearly
consistent with the national interest.  It therefore is my
conclusion that the individual’s access authorization should be
restored. The individual or the DOE may seek review of this
Decision by an Appeal Panel under the regulation set forth at 10
C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: July 24, 2006
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Name of Case:  Personnel Security Hearing   
 
Date of Filing:  March 15, 2006 
 
Case Number:  TSO-0366 
 
This decision concerns the eligibility of XXXXXXXXXX (hereinafter “the Individual”) for 
continued access authorization.  This Decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored at this time.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” 
 
An individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dept. of the Navy v. Egan, 484 U.S. 
518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates that 
“security-clearance determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of a 
security clearance).  Thus, the standard for eligibility for a clearance differs from the standard 
applicable to criminal proceedings in which the prosecutor has the burden of proof.   
 
If a question concerning an individual’s eligibility for a clearance cannot be resolved, the matter 
is referred to administrative review.  10 C.F.R. § 710.9.  The individual has the option of 
obtaining a decision by the manager at the site based on the existing information or appearing 
before a hearing officer.  Id.  § 710.21(3).     Again, the burden is on the individual to present 
testimony or evidence that he is eligible for access authorization, i.e., that access authorization 
will not endanger the common defense and security and will be clearly consistent with the 
national interest.”  Id. § 710.27(a). 
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II. BACKGROUND 
 
The Individual has been employed at a DOE facility in a position that requires her to hold an 
access authorization.  In September 2005, the Individual tested positive for marijuana in a 
random drug screen.   
 
In October 2005, the Individual was the subject of a personnel security interview (PSI).  During 
the PSI, the Individual confirmed that she smoked marijuana on three separate occasions in late 
August 2005 and early September 2005.   
 
In January 2006, the DOE notified the Individual that the results of the September 2005 random 
drug screen and the information disclosed during the October 2005 PSI constituted derogatory 
information that created a substantial doubt as to the Individual’s continued eligibility for an 
access authorization under 10 C.F.R. § 710.8(k) and (l) (Criteria K and L).  Notification Letter, 
January 31, 2006.  Upon receipt of the Notification Letter, the Individual requested a hearing in 
this matter.  See Individual’s Letter, February 17, 2006.  The DOE forwarded the request to the 
Office of Hearings and Appeals (OHA).  The OHA Director appointed me to serve as the hearing 
officer.  
 
The Individual did not dispute that the foregoing facts give rise to the Criteria K and L concerns 
cited in the Notification Letter.  Rather the Individual maintained that her marijuana use was an 
isolated incident.  The Individual stated that she regretted the incident and it would never happen 
again. 
 
A hearing was held in this matter.  Both the Individual and the DOE counsel submitted 
documents.   At the hearing, the Individual represented herself and presented her own testimony 
as well as the testimony of several witnesses at the hearing to corroborate her position that the 
marijuana use was an isolated incident and that she is honest, reliable, and trustworthy.  The 
DOE counsel also questioned those witnesses, eliciting testimony intended to emphasize the 
serious nature of the security concerns at issue, as well as eliciting testimony relevant to the 
Individual’s mitigation arguments.  The DOE counsel did not present any witnesses. 
 

III.  THE HEARING 
 
In addition to the Individual, four witnesses testified at the hearing.  The witnesses were the 
Individual’s husband, two friends of the Individual, and the Individual’s co-worker.   
 
A. The Individual 
 
The Individual testified about her 2005 marijuana use.  The Individual attributed her use of the 
substance to her desire to see if smoking marijuana would ease recurring pain she suffered as a 
result of a prior severe back injury.  She stated she takes various steps to ease her pain.  For 
example, the Individual stated that when she knows she will be engaging in physical activity, she 
wears a back supporter.  Transcript (“Tr.”) at 21.  The Individual described the circumstances 
surrounding her possession of the marijuana as follows:  
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I was coming back from the park…there is this curve, and these kids – and I had 
seen them before, they were kind of trying to get across the street, a busy street, 
and they dropped [the marijuana], and I picked it up and hollered their name.  Of 
course, they didn’t turn around and – they didn’t turn around to acknowledge, and 
I called their name again – or I just hollered for them, I didn’t know their names – 
and so I picked it up, and that was it.   

 
Tr. at 64-65.  The Individual stated that she recognized the substance as marijuana.  Tr. at 66.  
According to the Individual, she found the marijuana in late 2004 and did not smoke it for the 
first time until late August 2005.  Tr. at 64.  The Individual stated that she smoked the marijuana 
three times on “the last Saturday or Sunday in August [2005], and those two days, Labor Day 
weekend, and that was it.”  Id.  When asked why she chose to smoke the marijuana the first time, 
the Individual stated that she had “just kind of done some physical outside work…and I just kind 
of thought I would see if it was as relaxing as they said.”  Tr. at 27.   The Individual stated that 
she did not tell anyone, including her husband, that she smoked the marijuana.  Tr. at 57.   
 
The Individual stated that she accepted responsibility for her actions and that she would never 
use an illegal substance again.  Tr. at 58.  She stated that she does not believe it is acceptable to 
smoke marijuana and that she was ashamed of her actions.  Tr. at 61.  She added, “I like my job.  
[The marijuana use] had nothing to do with my reliability and my honesty at work.  It was a one-
time thing, and I don’t think it’s okay, and it won’t ever happen again.”  Id.  When asked what 
she would do if her back pain intensified again, the Individual stated that she had set limitations 
and that she would not overexert herself.  She also stated that she now wears her back brace 
more often.  Id.  The Individual stated that if her back pain worsened, she “would never even 
consider” smoking marijuana again.  Tr. at 71.  The Individual admitted that she was aware of 
the drug policies of her employer and DOE, but stated that she did not consider reporting her use 
of the marijuana between the first and second time she smoked it.  Tr. at 67.  The Individual 
stated that she was not subject to blackmail over her use of marijuana.  Tr. at 82. 
 
B. The Individual’s Spouse 
 
The Individual’s spouse stated that the Individual had been under a significant amount of stress 
due to both his mother and her mother being ill.  Tr. at 8.  He stated that the Individual did not 
tell him about her marijuana use until after she tested positive for the substance in the random 
drug screen.  Tr. at 9.  When asked what the Individual told him about her marijuana use, the 
Individual’s spouse stated, “[s]he said she was walking the dog and found it.  I believe her.  I 
have no reason not to…we’ve always been honest with each other…she said she just decided – I 
guess decided to try it.  A lot of people do it, and – but her back was bothering  her.”  Tr. at 10.  
The Individual’s spouse stated that the Individual “got curious about it and wanted to know if 
that would help her back.”  Tr. at 11.  He stated that the Individual told him that “[the marijuana] 
kind of calmed her, and she said it did kind of ease the pain a little, but that…was it.”  Tr. at 20.   
 
The Individual’s spouse stated that he believed his wife was honest, reliable and trustworthy and 
that she used good judgment despite her marijuana use.  Tr. at 15-16.  He stated that he did not 
believe that the Individual’s use of a small amount of marijuana meant she posed a threat to the 
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national security.  Tr. at 16.  The Individual’s spouse stated that the Individual “did it once, she 
tried it, and it’s over.  She swore she’d never do it.  I take her for her word.”  Tr. at 18.   
 
C.  The Individual’s Friends 
 
Friend No. 1 stated that she had known the Individual since the ninth grade and that they often 
socialized together outside of work.  Tr. at 36.  She stated that the Individual told her she smoked 
the marijuana because her back hurt.  Tr. at 38.  Friend No. 1 stated that she was surprised the 
Individual smoked the marijuana because she had never known the Individual to use any illegal 
substances and that it was “uncharacteristic” of the Individual.  Tr. at 38-39.    Friend No. 1 
stated that she believed the Individual to be honest, reliable and trustworthy, despite her use of 
the marijuana.  Tr. at 44.   
 
Friend No. 2 stated that he was acquainted with the Individual through work and because she 
was a neighbor.  Tr. at 47.  He stated that he was “flabbergasted” about the Individual’s use of 
marijuana.  Tr. at 51.  Friend No. 2 stated that he believed the Individual was a good employee, 
adding, “she has always, to my knowledge, done above and beyond what was asked of her, 
although I don’t work directly with [her].”  Tr. at 52.  Friend No. 2 stated that he was aware that 
drug use while holding a clearance was prohibited, but he did not think the Individual’s use of 
marijuana affected her honesty, reliability and judgment.  Tr. at 49  He also stated that he 
believed the Individual’s use of marijuana was an isolated incident and that he did not believe 
she could be blackmailed or coerced because of it.  Tr. at 53, 50.  Friend No. 2 stated that he did 
not know whether the Individual would have disclosed her marijuana use had she not tested 
positive in the random drug screen.  Tr. at 53.   
 
D. The Individual’s Co-Worker 
 
The Individual’s co-worker stated that he has known the Individual for approximately 18 years.  
Tr. at 75.  He described the Individual as “a very conscientious employee” who “does excellent 
work.”  Tr. at 76.  The co-worker stated that the Individual told him she smoked marijuana in an 
effort to alleviate her back pain.  Tr. at 77.  He also expressed why he believed that the 
Individual was not a security risk:  
 

I’m sure that it was a one-time situation.  We all make mistakes, and I’m 
assuming that was a mistake that she made.  She’s conscientious, extremely 
conscientious, very much aware of rules and this type of thing.  That’s why it was 
somewhat out of character.  She takes need to know very seriously, and I would 
assume that that would continue.     

 
Tr. at 77-78.  He stated that the Individual “probably” would have disclosed her marijuana use in 
the next reinvestigation of her security clearance.  Id.  
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IV.  STANDARD OF REVIEW 
 

Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been received and a 
question concerning an individual’s eligibility to hold an access authorization has been raised, 
the burden shifts to the individual to prove that “the grant or restoration of access authorization 
to the Individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In considering derogatory information, the DOE considers 
various factors including the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  Id.  § 710.7(c).  The ultimate decision concerning eligibility is 
a comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  
 

V. ANALYSIS 
 
As mentioned above, it is undisputed that the Individual smoked marijuana three times in late 
August and early September 2005.  The DOE became aware of the marijuana use when the 
Individual tested positive for marijuana in a random drug screen at her place of employment.  It 
is beyond dispute that use of illegal drugs raises security concerns.  See 66 Fed. Reg. 47069 
(“Adjudicative Guidelines Approved by the President in Accordance with the Provisions of 
Executive Order 12968”) (“Drug abuse or dependency may impair social or occupational 
functioning, increasing the risk of an unauthorized disclosure of classified information.”); 
Personnel Security Hearing, Case No. VSO-0113, 25 DOE ¶ 85,512 (1995) (“The drug user puts 
his own judgment above the requirements of the laws, by picking and choosing which laws he 
will obey or not obey.  It is further the concern of the DOE that the drug abuser might pick and 
choose which DOE security regulations he will obey or not obey with respect to protection of 
classified information.”).  Furthermore, drug use calls into question the user’s judgment and 
reliability.  See, e.g., Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶ 82,761 (1995) 
(stating that “any drug usage while the individual possesses a [security] clearance and is aware of 
the DOE’s policy of absolute abstention demonstrates poor judgment.”).  Therefore, the only 
issue remaining is whether these serious security concerns have been mitigated.  For the reasons 
set forth below, I find that the Individual has not resolved the security concerns.      
 
As an initial matter, I question the Individual’s explanation of how she came to possess the 
marijuana – that she found the marijuana in a park.  I am skeptical of the Individual’s testimony 
that she saw a group of boys drop the marijuana in the park and, being curious, picked up the 
marijuana and brought it home with her where she kept it for several months before smoking it.  
This leads me to question generally the credibility of the Individual’s testimony.  However, even 
assuming the testimony is true, it demonstrates a serious lack of judgment on the part of the 
Individual.              
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I believe that the Individual deeply regrets her use of the marijuana.  However, I am not 
convinced that she fully appreciates the severity of the security concern raised by her use of the 
illegal substance.  The Individual admitted that she was aware that both the DOE and her 
employer had policies in effect which prohibited the use of illegal substances.  However, despite 
that awareness, the Individual knowingly chose to smoke the marijuana on three separate 
occasions over a nine-day span.  In describing her marijuana use, the Individual stated that “it 
was only a one-time thing, and [she] had no plans to try it again or continue doing it.”  This 
statement indicates that the Individual continued to minimize the seriousness of her actions.  
Furthermore, although she stated that she has adopted new methods of managing stress and has 
learned not to overexert herself in order to avoid aggravating her injury, the Individual also 
stated that she was not in an unusual amount of pain at the time she smoked marijuana.  
Therefore, her testimony regarding her new methods of pain management, while favorable, does 
not lessen the concern that she may smoke marijuana again in the future since her pain was 
apparently manageable during the marijuana use at issue in this case. 
 
The Individual’s witnesses stated that they were surprised when they learned of the Individual’s 
marijuana use and stated their belief that it was an isolated incident.  I believed that the witnesses 
testified candidly and honestly.  While this testimony reflects favorably on the Individual, it does 
not outweigh the fact that the Individual used the marijuana in the first place or her apparent 
minimization of the seriousness of her actions.  Although it is possible that the Individual will 
never use marijuana again in the future, based on the evidence in the record and the testimony 
presented at the hearing, I cannot conclude that the Individual has adequately resolved the 
security concern arising from her marijuana use. 
 
The Individual’s marijuana use, in addition to being a security concern in and of itself, also calls 
into question whether the Individual is honest, reliable and trustworthy.  The Individual admitted 
that she did not consider reporting her use of the marijuana to the security office despite having 
ample time do so between the first and second time she used the substance.  Furthermore, 
nothing in the record indicates that the Individual would have reported her marijuana use to 
security had she not tested positive for the substance in a random drug screen.  When asked if 
she would have reported the use on the next reinvestigation of her clearance, the Individual could 
not state with certainty that she would.  Rather, she stated that she would “like to think” that she 
would.  The Individual’s witnesses testified generally that the Individual was honest, reliable and 
trustworthy and that her use of the marijuana was uncharacteristic.  However, when asked if they 
believed the Individual would have eventually reported the drug use to the security office, one 
witness stated that he was unsure if the Individual would have reported the use, while another 
witness stated that she “probably” would have.  Also, although the Individual’s spouse stated that 
he did not believe the Individual would use marijuana in the future, he added that he probably 
would not know if she smoked marijuana again because he “didn’t know the first time.”  In 
addition, while the Individual’s acknowledgment of her lapse in judgment reflects favorably on 
her, her inability to answer with certainty whether she would report her marijuana use in future 
reinvestigations of her security clearance and her apparent minimization of the seriousness of her 
actions raise significant concerns as to whether the Individual can be relied on to obey security 
regulations in the future and to be candid with security regarding any violations of those 
regulations.    
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Based on the testimony at the hearing and the other evidence presented in this case, I do not 
believe that the Individual has successfully mitigated the security concerns raised by the 
derogatory information cited in the Notification Letter.       
 

VI. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
regarding the Individual’s eligibility for a security clearance.  I also find that there is insufficient 
evidence in the record to fully resolve that doubt.  Therefore, I cannot conclude that restoring the 
Individual’s access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  Accordingly, I 
conclude that the Individual’s access authorization should not be restored at this time.     
 
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 15, 2006 
 
 



*  The original of this document contains information which is subject to withholding from 
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Hearing Officer’s Decision 

 
Name of Case:   Personnel Security Hearing  
 
Date of Filing:  March 22, 2006 
 
Case Number:  TSO-0367 
 
This Decision concerns the eligibility of XXXXXXXXXX (the 
Individual) for continued access authorization.  This Decision 
will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual is eligible for 
access authorization.  For the reasons detailed below, it is my 
decision that the Individual is eligible for access 
authorization.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing an individual’s eligibility for access 
authorization (also referred to as a security clearance) are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  An individual is eligible for access 
authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to 
an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally 
Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should 
err, if they must, on the side of denials”); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).   
 
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing 
officer.  Id. § 710.21(b)(3).  At a hearing, the burden is on 
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the individual to present testimony or evidence to demonstrate 
that he is eligible for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”   
Id.  § 710.27(a). 
 

II. BACKGROUND 
 
The Individual has worked at DOE and held a clearance since 
1988.  In 1988, the Individual suffered a brief psychotic 
episode.  In 1999, she suffered another such episode.  In both 
cases, she reported the incidents to DOE and received treatment.   
 
In February 2005, the Individual was arrested for Driving While 
Intoxicated (DWI).  As a result, in July 2005, the local 
security office interviewed the Individual.  DOE Ex. 5.  The 
Individual stated that she had not consumed alcohol since the 
arrest and did not intend to do so in the future. Id. at 52-53.  
She stated that she had stopped socializing with people who 
drink and began volunteering for a community organization.  Id. 
at 43-44.  As for the legal aspect of the arrest, the Individual 
stated that she had received a deferred sentence, subject to her 
completion of certain requirements, including a psychological 
evaluation, community service, and drug and alcohol training.  
Id. at 23.  The Individual indicated that she had already 
obtained a psychological evaluation on her own.  Id. at 24.  The 
local security office referred the Individual to a DOE 
consulting psychiatrist (the DOE Psychiatrist) for an 
evaluation.   
 
In an October 2005 report, the DOE Psychiatrist diagnosed the 
Individual with two conditions set forth in the Diagnostic and 
Statistical Manual IV (Text Revision) published by the American 
Psychiatric Association (the DSM-IV-TR).  DOE Ex. 3.  The DOE 
Psychiatrist diagnosed the Individual with (i) alcohol abuse, in 
early remission, and (ii) borderline personality disorder.  The 
DOE Psychiatrist opined that there was not adequate evidence of 
reformation and rehabilitation. 
 
In a February 2006 Notification Letter, the DOE stated that 
derogatory information created a substantial doubt as to the 
Individual’s continued eligibility for an access authorization 
under 10 C.F.R. § 710.8(j) (Criterion J) and 10 C.F.R. § 
708.8(h) (Criterion H).  DOE Ex. 1.  The Notification Letter 
cited the DOE Psychiatrist’s diagnoses. 
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In response to the Notification Letter, the Individual requested 
a hearing.  In her request, the Individual did not dispute the 
diagnosis of alcohol abuse.  Instead, she stated that she 
recognized that she had a problem and had stopped drinking:     
 

I’m not making any excuses for my behavior, but what I 
am saying is that I realized my problem and got the 
help I needed to fix it.  I do not drink anymore, nor 
do I hang around with friends that do.  I have changed 
my entire lifestyle because of this and am proud to 
have done it.   

 
Individual’s February 2006 Letter at 2.  The Individual did 
dispute the diagnosis of borderline personality disorder.     
   
The request for a hearing was forwarded to the Office of 
Hearings and Appeals (OHA), and I was appointed the hearing 
officer.       
 

III. THE HEARING 
 
The DOE counsel presented one witness:  the DOE Psychiatrist.  
In addition to her own testimony, the Individual presented eight 
witnesses:  her counselor, her boyfriend, a friend, two co-
workers, and three former or current supervisors.  The DOE 
counsel questioned all of the witnesses to elicit relevant 
information, favorable or unfavorable.  These questions 
contributed to a full, well-developed record.   
 
  A.  The Individual  
 
Although the Individual did not challenge the diagnosis of 
alcohol abuse, she did disagree with the Notification Letter’s 
characterization of two prior incidents as alcohol-related.  She 
testified that in both incidents – which occurred in the 1980s – 
she had had little or no alcohol. 
 
The Individual testified that she has not had anything to drink 
since the February 2005 arrest and intended to maintain that 
abstinence.  Tr. at 211.  As for the DWI, she stated:  “I thank 
God for it.  It’s caused me ... a problem, but you know what, 
I’m a better person.”  Tr. at 213.  She testified that her life 
is now stable, and she cited her five-month old relationship 
with her boyfriend.  Tr. at 217.  With respect to the issue of 
counseling, the Individual testified that she had completed the 
court-ordered requirements.  She testified that she had recently 
begun individual counseling for other issues.  Tr. at 214.      
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The Individual testified that she did not believe that she had a 
borderline personality disorder.  She attributed a 1988 
psychotic episode to the physical and emotional trauma of a car 
accident and to related medication.  Tr. at 208-09.  She 
attributed a 1999 episode to stress and grief related to the 
deaths of her parents in 1995 and 1999.  She testified that she 
served as the sole care-giver for her parents over a protracted 
period.  Tr. at 209-10. 
 
The Individual testified that the counseling that she was 
receiving was very helpful.  She testified:  “[The counselor’s] 
helping me understand me . . . my childhood, why my brothers and 
sisters are the way they are.”  Tr. at 214.  She stated that she 
plans to see the counselor for at least another year.  Tr. at 
214-15.  She testified that the outcome of the administrative 
review proceeding would not affect that decision.  She testified 
that “I’m happy with my life. ... I’m seeing [the counselor] ... 
for me, not for you.”  Tr. at 217.     
 
  B.  The Individual’s Counselor 
 
The Individual’s counselor testified by telephone.  The 
Individual’s counselor is a licensed marriage and family 
therapist.  Tr. at 182.  She agreed with the diagnosis of 
alcohol abuse but not with the diagnosis of borderline 
personality disorder.  She attributed the psychotic episodes to 
alcohol abuse, Tr. at 192, and she gave a current diagnosis as 
an adjustment disorder, Tr. at 199.  She testified that, as long 
as the Individual did not drink, there would be no more 
psychotic episodes.  Tr. at 192-198.  The counselor stated that 
the Individual was “very sincere” and “very committed” to 
therapy.  Tr. at 184.   
 
  C.  The Individual’s Boyfriend  
 
The Individual’s boyfriend testified that he sees the Individual 
almost every evening and spends weekends at her house.  Tr. at 
159.  He described their relationship as “very committed.”  Tr. 
at 159.  He stated that he has never seen her consume alcohol 
and that he does not consume alcohol.  Tr. at 159-60.  He 
described their relationship as “excellent” and stated that they 
were considering marriage.  Tr. at 160, 164.  He described her 
as “very level-headed.”  Tr. at 174.  He stated that she is 
trying to persuade him to stop smoking, telling him “I feel a 
hundred percent better since I stopped drinking.”  Tr. at 179.   
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  D.  The Individual’s friend 
 
The Individual’s friend testified that she has known the 
Individual since 1999.  They were roommates for two and one-half 
years, which included the time of the DWI arrest.  The 
Individual’s friend stated that the Individual was “mad” and 
“upset” at herself about the DWI.  Tr. at 147.  The Individual’s 
friend stated that the Individual “hasn’t had a drop to drink 
since the incident.”  Tr. at 148.  The Individual’s friend 
stated that the Individual is happy that she quit, she feels 
much better, and her life has changed for the better.  Tr. 149-
150.  Finally, the Individual’s friend testified that the 
Individual was a stable person.  The friend stated that her 
daughter – who was a pre-adolescent at the time – lived with 
them: “I would not put my daughter in an unstable or unsafe 
environment.”  Tr. at 154-55.   
 
  E.  Co-worker No. 1 
 
Co-worker No. 1 testified that she has known the Individual for 
10 years.  Tr. at 135.  The co-worker stated that the Individual 
“performs quite admirably” and that she was “organized in her 
thoughts and actions.”  Tr. at 136, 138.    The co-worker stated 
that alcohol is available at some work-related social events, 
but that she has never seen the Individual drink.  Tr. at 140. 
 
  F.  Co-worker No. 2 
 
Co-worker No. 2 has also known the Individual for ten years.  
Tr. at 124.  The co-worker stated that the Individual told her 
that she had stopped drinking.  Tr. at 130.  Although she has 
seen the Individual in a number of settings where alcohol is 
available, the co-worker has not seen the Individual drink.  Tr. 
at 130.  She stated that the job they do is very stressful and 
that the Individual has “exceptional judgment.”  Tr. at 128. 
 
  G.  The Individual’s first-line supervisor 
 
The Individual’s first-line supervisor testified that he has 
known the Individual for ten years.  Tr. at 113.  He stated that 
he has never seen her drink excessively and has not seen her 
consume any alcohol since the DWI.  He stated that she has 
“always been honest,” Tr. at 120, and displays “good judgment,” 
Tr. at 115.  He stated that he “can rely on her anytime.”  Tr. 
at 117. 
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  H.  The Individual’s third-line supervisor 
 
The Individual’s third-line supervisor testified that she had 
never seen the Individual impaired and that the Individual 
regretted the DWI.  Tr. at 103-05.  The supervisor further 
stated that the Individual’s day-to-day performance is “the 
best.”   Tr. at 104.  The supervisor stated that she has seen 
the Individual in stressful situations and that she has handled 
them well.  Tr. at 98.   
 

I.  The Individual’s former supervisor 
 

The Individual’s former supervisor testified that he has known 
the Individual for about 10 years.  Tr. at 77.  He stated that 
he never saw the Individual drink excessively.  He was her 
supervisor at the time her father died and stated that she went 
through a “very, very difficult grieving process.”  Tr. at 85.  
He rates her performance as the best, “especially in a crisis.”  
Tr. at 87.  He stated:  “[W]hen you need somebody on your team 
to deal with a crisis, then that’s the lady that – that you want 
to have in the middle of the action with you.”  Tr. at 90.        
 

J. The DOE Psychiatrist 
 

The DOE Psychiatrist testified twice – once at the beginning of 
the hearing and once at the end of the hearing.  During his 
initial testimony, he discussed his report.  He explained the 
basis for his diagnoses of alcohol abuse and borderline 
personality disorder.  He stated that because of the existence 
of the two conditions, he had recommended one year of 
abstinence, treatment, and counseling, beginning from the time 
of his interview.  Tr. at 63-65.   
 
After listening to all of the testimony at the hearing, the DOE 
Psychiatrist testified again.  The DOE Psychiatrist discussed 
the testimony in detail and revised his opinion.   
 
With respect to his diagnosis of alcohol abuse, the DOE 
Psychiatrist largely focused on the issue of reformation or 
rehabilitation.1  Based on the testimony that the Individual was 
committed to sobriety, had been abstinent for 18 months, and was 
in counseling, the DOE Psychiatrist concluded that the  

                                                 
1The DOE psychiatrist did address the Individual’s testimony that he 
mistakenly characterized two incidents as alcohol-related.  Based on the 
additional information she provided, he concluded that they were probably not 
alcohol-related. 
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Individual had demonstrated adequate evidence of reformation or 
rehabilitation.  Tr. at 233-36.    
 
With respect to his diagnosis of borderline personality 
disorder, the DOE Psychiatrist concluded that the Individual did 
not currently have a mental condition that may cause a defect in 
judgment or reliability.  The DOE Psychiatrist discussed the 
testimony regarding the Individual’s stable lifestyle and opined 
that either she had never had a borderline personality disorder 
or, if she did, “she’s, with time, outgrown it or matured beyond 
it.”  Tr. at 226.  He testified that the alternate explanation 
for the two psychotic episodes was “brief psychotic episodes 
with marked stressors.” Tr. at 229.  He opined that, given the 
passage of time since the episodes occurred (one in 1988 and the 
other in 1999) and the Individual’s stable lifestyle, there was 
“a very low probability” of recurrence.  Tr. at 236-37.   
 
      IV. APPLICABLE STANDARD 
 
Under Part 710, the DOE may suspend an individual’s access 
authorization where “information is received that raises a 
question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  In that 
case, the individual has the burden to prove that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  
In considering derogatory information, the DOE considers various 
factors including the nature of the conduct at issue, the 
frequency or recency of the conduct, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  Id. § 710.7(c).  The 
ultimate decision concerning eligibility is a comprehensive, 
common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  Id. § 710.7(a).   
 

V. ANALYSIS 
 
It is the view of the DOE Psychiatrist that the Individual has 
resolved the concerns cited in the Notification Letter.  The DOE 
Psychiatrist has revised his diagnoses:  he believes that the 
Individual has demonstrated adequate evidence of reformation and 
rehabilitation from alcohol abuse and that she does not  
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currently suffer from a condition that could cause a defect in 
judgment and reliability.   
 
The testimony supports the DOE Psychiatrist’s view that the 
Individual has demonstrated adequate evidence of reformation and 
rehabilitation from alcohol abuse. I am convinced that, at the 
time of the hearing, the Individual had been abstinent for 18 
months and was committed to abstinence in the future.  The 
Individual and others presented detailed and convincing 
testimony on this issue.  See, e.g., Tr. at 148, 159-60, 211, 
213, 217.  The Individual has changed her lifestyle:  she no 
longer socializes in bars, she is pursuing other interests in 
her spare time, and she is enjoying a stable lifestyle.  I was 
also convinced that the Individual is committed to individual 
counseling.  The Individual testified with great feeling about 
her relationship with her counselor and the benefits she is 
receiving from the counseling.  Tr. at 214-17.  The Individual’s 
counselor corroborated this testimony.  Tr. at 184. 
 
The testimony also supports the DOE Psychiatrist’s view that the 
Individual does not currently have a mental condition that may 
cause a defect in judgment and reliability.  Although the DOE 
Psychiatrist and the Individual’s counselor differ on some 
points, both agree that the Individual does not currently suffer 
from borderline personality disorder.  See, e.g., Tr. at 199, 
226.  Both professionals believe that it is unlikely that the 
Individual will experience psychotic episodes in the future, 
citing the circumstances surrounding those episodes, the passage 
of time, and the Individual’s current, stable outlook and life-
style.  See, e.g., 192, 198, 236-37.   The record provides ample 
support for that analysis.     
   
As the foregoing indicates, the Individual suffered from alcohol 
abuse but has demonstrated adequate evidence of reformation and 
rehabilitation.  Moreover, the Individual does not currently 
have a mental condition that may cause a defect in judgment or 
reliability.   
 

VI. CONCLUSION 
 
The Individual has resolved the Criteria J and H concerns set 
forth in the Notification Letter.  Therefore, restoring the 
Individual’s access authorization “would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Accordingly, the 
Individual’s access authorization should be restored.  Any party  
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may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 9, 2006 
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Case Number:  TSO-0368 
 
This Decision concerns the eligibility of XXXXXXXXXX (the 
Individual) for continued access authorization.  This Decision 
will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s suspended access 
authorization should be restored.  For the reasons detailed 
below, it is my decision that the Individual’s access 
authorization should not be restored at this time.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing an individual’s eligibility for access 
authorization (also referred to as a security clearance) are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  An individual is eligible for access 
authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to 
an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally 
Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should 
err, if they must, on the side of denials”); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).   
 
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing 
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officer.  Id. § 710.21(b)(3).  The burden is on the individual 
to present testimony or evidence to demonstrate that he is 
eligible for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”   
Id.  § 710.27(a). 
 

II. BACKGROUND 
 
In 1980 and 1982, during military service, the Individual was 
involved in two incidents related to alcohol use.  In the first 
incident, he failed to report to duty.1  In the second, he was 
driving with an open container of alcohol.2  Later, in 1986, the 
Individual was arrested for Driving While Intoxicated (DWI), 
with blood alcohol level (BAC) readings of 0.9 and 1.0.3 
  
In August 2003, the Individual and his wife sought marital 
counseling.4  During that counseling, the Individual’s wife 
expressed concern about his alcohol use.5  After a period of 
counseling, the Individual was referred to another counselor, 
who then referred the Individual to a psychologist experienced 
in treating substance abuse (the Treating Psychologist).6       
 
In December 2003, the Individual began alcohol-related 
counseling with the Treating Psychologist.7  Initially, the 
Individual told the Treating Psychologist that he sought to be 
educated about the effect of alcohol, even moderate levels, on 
his health.  The Individual stated that he was positive for 
hepatitis C, that he was taking medication for depression and 
anxiety, and that his wife had expressed concerns about his 
alcohol use.  Thereafter, the Individual entered an intensive 
outpatient treatment program, which he completed in April 2004.    
At the end of the program, the Individual stated that he had 
abstained from alcohol since January 2004 and intended to 
continue to abstain for an extended period of time.  His 
treatment program provided for an after-care program at no cost, 
but he declined that program.       
 

                                                 
1DOE Ex. 6 at 102-04 (transcript of 1993 personnel security interview). 
2DOE Ex. 15 at 7, 9 (security questionnaire). 
3DOE Ex. 6 at 35 (1993 personnel security interview); DOE Ex. 15 at 7, 9 
(security questionnaire).  The District Attorney declined to prosecute the 
case. 
4DOE Ex. 5 at 15 (transcript of 2005 personnel security interview). 
5DOE Ex. 5 at 79 (transcript of 2005 personnel security interview). 
6DOE Ex. 5 at 16-27 (transcript of 2005 personnel security interview). 
7May 15, 2005 Report of Treating Psychologist. 
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In June 2004, the Individual underwent a psychological 
evaluation in connection with the newly established Human 
Reliability Program.  As a result, he was referred for a 
fitness-for-duty examination.  The contractor’s occupational 
medicine psychologist (the Site Psychologist) diagnosed the 
Individual as suffering from alcohol abuse.8  As a result, the 
Individual’s continued employment was conditioned upon no access 
to classified materials, abstinence, participation in alcohol-
related counseling, and unannounced alcohol tests.9  The 
Individual then returned to the Treating Psychologist for 
individual and group counseling.10     
     
In April 2005, the Individual was arrested for “aggravated DWI.”  
The Individual’s BAC was measured as 0.21.11  The Individual was 
determined to be unfit for duty and was placed on leave.  In 
June 2005, the Individual completed a two-week residential 
treatment program.   
 
In July 2005, a DOE security specialist interviewed the 
Individual and referred him to a DOE consultant-psychiatrist 
(the DOE Psychiatrist).12  Around the same time, the Site 
Psychologist conditioned the Individual’s fitness-for-duty on 
participation in a further, more intensive, alcohol treatment 
program.13   
 
Shortly thereafter, the Individual began a rational behavior 
therapy treatment program, as an alternative to Alcoholics 
Anonymous.  Based on their mutual interest, the Individual and 
the Treating Psychologist decided to set up a local rational 
behavior therapy program.  In the fall of 2005, they traveled, 
at their own expense, to obtain training.  As a result, they 
began a program, with the Individual as the facilitator of a 
weekly meeting, and the Treating Psychologist as the 
professional adviser. 
 
In November 2005, the DOE Psychiatrist interviewed the   
Individual and found that he met the criteria for alcohol abuse, 
set forth in the Diagnostic and Statistical Manual IV (Text 
Revision) published by the American Psychiatric Association (the  

                                                 
8DOE Ex. 5 at 36 (transcript of 2005 personnel security interview). 
9DOE Ex. 8. 
10DOE Ex. 5 at 38 (transcript of 2005 personnel security interview). 
11DOE Ex. 9 (criminal complaint statement of probable cause).  In August 2005, 
the Individual pled guilty to a simple DWI and received a deferred sentence. 
12DOE Ex. 5 (transcript of 2005 personnel security interview). 
13DOE Ex. 8. 
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DSM-IV-TR).14  The Individual told the DOE Psychiatrist that, 
with the exception of the April 2005 incident, he had not 
consumed alcohol since June 2004.15  The DOE Psychiatrist opined 
that one year of treatment and abstinence would constitute 
adequate evidence of reformation and rehabilitation.16 
 
In February 2006, the DOE issued a Notification Letter, stating 
that the Individual’s alcohol-related incidents and the DOE 
Psychiatrist’s diagnosis constituted derogatory information that 
created a substantial doubt as to the Individual’s continued 
eligibility for an access authorization under 10 C.F.R. § 
710.8(j) (Criterion J).17     
 
The same month, the Individual responded to the Notification 
Letter.  The Individual stated in part: 
 

I agree with [the DOE Psychiatrist’s] diagnosis under 
DSM IV 305.00.  However, [the DOE Psychiatrist] also 
states that an adequate recovery period is one year of 
participation in the recovery program that I am 
currently enrolled in, and maintenance of sobriety for 
that period.  The one year time period is dated from 
14 April 2005 through 14 April 2006.  During my 
hearing, I will show evidence of compliance with [the 
DOE Psychiatrist’s] recommendation for adequate 
evidence of rehabilitation and reformation.  
 

* * * 
 
I agree with [the Site Psychologist’s] diagnosis in 
his report dated 31 August 2004.  My current period of 
abstinence from alcohol has extended from 
approximately 16 June 2004 through the present, with a 
single incident, I have been in complete compliance 
with [his] fitness-for-duty restrictions.18 
 

The Individual requested a hearing, and his request for a 
hearing was forwarded to the Office of Hearings and Appeals 
(OHA). 
 
On June 1, 2006, the Individual filed copies of four reports 
concerning his treatment and abstinence.  The accompanying  

                                                 
14DOE Ex. 3 (DOE Psychiatrist’s report). 
15DOE Ex. 3 at 6.  
16DOE Ex. 3 at 14.  
17DOE Ex. 1.  
18DOE Ex. 2. 



 - 5 -

letter stated that the Individual would offer the reports into 
evidence at the hearing “in the event DOE determines a hearing 
is still necessary.”  The letter stated that the documents were 
“proof that [the Individual] has addressed all concerns which 
are enumerated in the notification letter and has met all of 
[the DOE Psychiatrist’s] requirements for adequate evidence of 
rehabilitation and reformation.” 
 
All of the reports addressed the issue of abstinence.  The 
Site Psychologist stated:   

 
Based on the progress I have seen [the Individual] 
make since the evaluation began in June 2004, and in 
spite of the single relapse occurring in April 2005, I 
support his request for reinstatement of his access 
authorization.19   

 
The Treating Psychologist indicated that he believed the 
Individual had been abstinent since April 2005.20  The director 
of the Individual’s treatment program (the Program Director) 
stated that he concurred with the DOE Psychiatrist’s opinion 
that one year of treatment and abstinence was adequate.  The 
Program Director then stated:  “To the best of our knowledge, 
[the Individual] has met this standard.”21  Finally, the site 
medical department stated that twice-weekly drug and alcohol 
tests since November 2004 were negative.22   
 

III.  THE HEARING 
 
The DOE Psychiatrist testified first and discussed his report.  
His diagnosis of alcohol abuse was not in dispute, and he 
focused his testimony on what length of treatment and abstinence 
would constitute adequate evidence of reformation and 
rehabilitation.  He stated that, based on the Individual’s 
initiative in setting up a local rational behavior therapy 
program, he believed that one year would be adequate.23 
 
The Individual’s wife testified.  She testified to the 
Individual’s involvement in his recovery program and with their 
family.  As to the Individual’s abstinence since July 2003, she 
cited alcohol consumption in November 2004 and July 2005.24  She 

                                                 
19 May 8, 2006 Letter at 2. 
20 May 15, 2006 Letter.   
21 Undated Letter to Individual’s counsel.     
22 May 16, 2006 Letter. 
23Transcript of Hearing (Tr.) at 23-25. 
24 Tr. at 106, 109, 114-115. 
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testified that she believed that he had not consumed alcohol 
since July 2005.   
 
The Individual testified in detail about his recovery programs 
and his involvement with his family and church.  Before his wife 
testified, he testified that, with the exception of the April 
2005 incident, he had been abstinent from alcohol since June 
2004.25  After his wife’s testimony, the Individual acknowledged 
the July 2005 use and testified that he had been abstinent since 
that time. 
  
The two psychologists testified about their favorable reports. 
When asked if the new information about alcohol use affected the 
views reflected in their reports, they had somewhat different 
answers.  The Site Psychologist stated that he had seen the 
Individual every 60 to 90 days and that the Individual had 
consistently denied any use after April 2005.  The Site 
Psychologist stated that his report would have been less 
positive.  He referred to the report’s statement that, given the 
Individual’s progress, occupational medicine would not have any 
medical restrictions on the Individual; the Site Psychologist 
stated that the medical department would have to “reassess 
that.”26  The Treating Psychologist indicated that the new 
information did not change his overall assessment that the 
Individual had a favorable prognosis.27    
 
The Individual’s former team leader testified about his work 
relationship with the Individual.  He testified that the 
Individual was a valued employee and that the Individual was 
committed to resolving his alcohol problem.28   
 
After listening to all of the testimony at the hearing, the DOE 
Psychiatrist testified again.  Although the Psychiatrist 
indicated that some of the hearing testimony was not positive, 
he stated that, given the Individual’s involvement in the local 
therapy program, he would not modify his opinion that one year 
of abstinence would be adequate evidence of reformation and 
rehabilitation.29  
  
Six weeks after the hearing, the Individual filed three 
affidavits:  his own, his wife’s, and the Treating  

                                                 
25Tr. at 48-51. 
26Tr. at 146. 
27Tr. at 200-01. 
28Tr. at 70, 78-79.   
29Tr. at 260-269. 
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Psychologist’s.  The affidavits attested to the Individual’s 
abstinence since the hearing.   
 

IV. APPLICABLE STANDARD 
 
Under Part 710, the DOE may suspend an individual’s access 
authorization where “information is received that raises a 
question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  In that 
case, the individual has the burden to prove that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  
In considering derogatory information, the DOE considers various 
factors including the nature of the conduct at issue, the 
frequency or recency of the conduct, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  Id. § 710.7(c).  The 
ultimate decision concerning eligibility is a comprehensive, 
common sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  Id. § 710.7(a).   
 

V. ANALYSIS 
 
The Notification Letter cited the DOE Psychiatrist’s diagnosis 
of alcohol abuse, a security concern under Criterion J.  The 
Individual does not dispute that diagnosis.  Accordingly, the 
Criterion J issue is whether the Individual has shown adequate 
evidence of reformation and rehabilitation.  The Individual does 
not dispute the DOE Psychiatrist’s opinion that one year of 
abstinence would constitute adequate evidence of reformation and 
rehabilitation.   
 
I am convinced that the Individual has participated in a year of 
counseling and related activity.  I base that finding largely on 
the testimony of the Treating Psychologist.   
 
The Individual’s initiative in helping others with alcohol 
problems supports his claim of abstinence.  The testimony of his 
wife and the Treating Psychologist – that they believe that he 
has been abstinent since July 2005 – also supports that claim.  
But the most knowledgeable witness on the issue is the 
Individual, and I am unwilling to rely on his testimony.    
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The Individual was not truthful during the administrative review 
process.  He told the security specialist and the DOE 
Psychiatrist that he had been abstinent since April 2005.  He 
reiterated that untrue statement in his letter requesting a 
hearing.  He submitted current reports from the Site 
Psychologist, the Treating Psychologist, and the Program 
Director that repeated that untrue statement.  He cited those 
reports to me as evidence that he had met the one year standard 
and, therefore, that a hearing was not necessary.    He repeated 
that untrue statement at the hearing.  It was not until his wife 
disclosed the July 2005 use that he changed his testimony. 
 
Given the Individual’s lack of truthfulness at the time of the 
hearing, I am skeptical of his revised version of his abstinence 
period, and I find that I cannot rely on his testimony about it.    
Moreover, the testimony of the medical professionals has been 
influenced, at least to some degree, by the Individual’s 
untruths.30  As the foregoing indicates, I conclude that the 
Individual has not met his burden of demonstrating adequate 
evidence of reformation or rehabilitation.   

 
VI. CONCLUSION 

 
The Individual has not resolved the Criterion J concern set 
forth in the Notification Letter.  Therefore, I cannot conclude 
that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, I have concluded that the Individual’s access 
authorization should not be restored.  Any party may seek review 
of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 20, 2006 
 
 
 
 

                                                 
30Tr. at 133-37, 145-46 152 (Site Psychologist); 198-200 (Treating 
Psychologist); 260-269 (DOE Psychiatrist).   



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s.                                                                                                                            
                              January 18, 2007 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: March 24, 2006 
 
Case Number:  TSO-0369 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for continued access authorization. The 
regulations governing the Individual's eligibility are set forth at 
10 C.F.R. Part 710, "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the 
Individual's suspended access authorization should be restored.  
For the reasons detailed below, it is my decision that the 
Individual's access authorization should be restored. 
 

I. FACTUAL BACKGROUND 
 
The Individual has worked for a DOE contractor and held a security 
clearance for over twenty years.  In 1982, the Individual was cited 
for Driving under the Influence of alcohol (DUI).  In 1989, he was 
cited for DUI, with an alcohol level of 0.21.  In each case, the 
Individual disclosed the circumstances to the security office and 
retained his clearance.   
 
In 1998, the Individual and his wife sought marital counseling.  
The counselor recommended that the Individual attend Alcoholics 
Anonymous (AA).  In December 1998, the Individual began to do so.   
 
In 1999, during a routine reinvestigation related to his clearance, 
the Individual reported counseling for alcohol consumption.  A DOE 
Psychiatrist interviewed the Individual and issued a report.  See 
DOE Ex. 17 (DOE Psychiatrist’s 1999 Report).  The Report stated 
that the Individual was alcohol dependent, in sustained full 
remission, and that the Individual had demonstrated adequate 
evidence of reformation or rehabilitation.  Id. at 7, citing 
Diagnostic and Statistical Manual of the American Psychiatric 
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Association, 4th edition, Text Revision (DSM-IV).  The Report 
further stated that if the Individual resumed alcohol consumption, 
the Individual would no longer be demonstrating adequate evidence 
of reformation or rehabilitation. 
     
In 2005, during a subsequent reinvestigation, the Individual 
reported alcohol consumption.  The security office again referred 
the Individual to the DOE Psychiatrist.  In October 2005, the DOE 
Psychiatrist interviewed the Individual and issued a report.  See 
DOE, Ex. 16 (the DOE Psychiatrist’s 2005 Report).  The Report 
concluded that the Individual’s resumption of alcohol consumption 
meant that the Individual was no longer demonstrating adequate 
evidence of reformation and rehabilitation.  The DOE Psychiatrist 
defined what would constitute reformation:  five years of 
abstinence without any rehabilitation program, or two to three 
years of abstinence with a rehabilitation program.  The DOE 
Psychiatrist defined what would constitute rehabilitation:  two 
years of AA or three years of counseling.   
 
In 2006, the DOE issued a Notification Letter, citing 10 C.F.R.    
§ 710.8(j) (Criterion J, alcohol) and 10 C.F.R. § 710.8(h) 
(Criterion H, mental condition).  The Notification Letter cited the 
DUIs and marital problems related to alcohol consumption, the DOE 
Psychiatrist’s 1999 Report, the Individual’s resumption of alcohol 
consumption, and the DOE Psychiatrist’s 2005 Report.        
  
The Individual requested a hearing, and I was appointed to serve as 
the hearing officer.  At the hearing, DOE Counsel presented one 
witness:  the DOE Psychiatrist.  The Individual testified and 
presented 10 additional witnesses:  two psychiatrists, his wife, 
and seven friends and/or co-workers.     
 
The Individual also submitted an affidavit from a friend and co-
worker, see Individual Ex. A, and a letter from his AA sponsor, see 
Individual Ex. B.   The Individual submitted a variety of other 
supporting documents, which will be cited where relevant.   
 

II. THE HEARING 
 

A. The Individual 
 
The Individual testified that he abstained from alcohol consumption 
for over three years – from December 1998 to April 2002.  Tr. at 
169.  The Individual testified that he went to AA, worked the 
twelve steps, and continued to go to church, where he met his 
current wife.  Id. at 227, 235.  The Individual testified that, as 
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he increased his involvement in church, he decreased his AA 
attendance.  Id. at 227. 
 
The Individual testified that, in 2002, he had a glass of champagne 
at his wedding.  Tr. at 170.  He testified that over the next three 
years, his alcohol consumption was not “excessive.”  Id. at 187.  
He testified that it was “erratic” and “hard to estimate” and he 
stated:   
 

It would be three months we’d have no drinking, but if we 
went on vacation we may have an occasion to drink more 
than twice on that vacation, like we’re at the beach or 
go to a nice dinner.  But with all the activity at our 
house, and the children and church, we just didn’t drink 
much, so it’s erratic, so it’s hard to estimate.  
Sometimes it would be once a month, sometimes it would be 
once every three to four months.   
 

Id. at 170.  When asked to describe the amount that he drank, the 
Individual described it as “usually” one or two drinks and that a 
lot of times that was at “dinner or a social event.”  Id.  He 
testified that the most he had consumed at one time was about four 
drinks on occasions such as group picnics and camping where the 
consumption was spread over five or six hours.  Tr. at 171.  When 
the Individual’s attorney asked whether, during the period from 
2002 to 2005, he ever became intoxicated or had a “buzz,” the 
Individual answered “No.”  Id. at 171. 
 
The Individual testified that his spare time is devoted to a myriad 
of family and church-related events.  He referred to a list of his 
activities, which included coaching his children’s teams, scouts, 
and church-related activities.  Tr. at 172, citing Individual    
Ex. D.  
 
The Individual testified that he has not had a drink since about 
two weeks before he saw the DOE Psychiatrist in October 2005.  Tr. 
at 237.  When asked whether he intended to consume alcohol in the 
future, the Individual stated:  “No, I would not. … Because my 
clearance and my job are much more important than a drink.”  Id. at 
188.  See also id. at 188-191.     
 
B. Individual’s Wife 
 
The Individual’s wife testified that she met the Individual in 
church in 1998 and began to date him in 2000.  She testified that 
they married in 2002 and that they have a blended family with three  
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children.  She testified that she worked at the same DOE site as 
the Individual for 10 years but decided to stay home to provide 
extra stability for the children.  Tr. at 91.  She described their 
home life: 
 

We’re really busy with kids and family and soccer teams 
and church activities, and our life pretty much centers 
around those types of things.  There is really just not 
that much time for drinking and doing any real social 
things.  We’re pretty focused on our kids. 

 
Id. at 92. 
 
She stated that, from the time that she met the Individual until 
2002, the Individual did not drink.  She stated that then, for a 
few years, the Individual drank “very, very slightly, very 
irregularly.”  Tr. at 92.    She testified that she has never seen 
the Individual impaired.  Tr. at 92-93.  She indicated that, since 
October 2005, the Individual has not consumed any alcohol and has 
attended AA weekly.  Id. 
 
C.  Friends and/or Co-workers 
 
Seven friends and/or co-workers testified.  Witness 1, a friend and 
co-worker, has known the Individual for 20 years.  Tr. at 119.  He 
described the Individual as abstinent from 1999 to 2002 and having 
an occasional beer until October 2005 when he resumed abstinence.  
Id. at 123, 130, 140-41.  Witness 2, a friend and co-worker, has 
known the Individual for about five years and his wife for over ten 
years.  Id. at 110.  She stated that the Individual and his wife 
have been “a tremendous amount of support” for her and her injured 
child.  Id. at 111.  Witness 2 stated that the Individual and his 
wife come to her house a couple of times a year for dinner.  She 
stated that she has never seen the Individual have more than a beer 
at a time.  Id.  The remaining five witnesses were co-workers, some 
of whom see the Individual at work-related social events.  They 
testified that they saw no signs of an alcohol problem and that 
family is a very large part of the Individual’s life.  Id. at 56, 
114, 116-17, 145-46, 150, 154-55.  They testified that the 
Individual was a very good employee.  See, e.g., id. at 146 
(“conscientious”), 150 (performance is “absolutely first rate”).   
  
D. The Individual’s Psychiatrists 
 
The Individual presented two psychiatrists (the Individual’s 
Psychiatrists).  The Psychiatrists had extensive experience in the  
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study and treatment of alcoholism.  Tr. at 193-97 (Psychiatrist 1); 
244-48 (Psychiatrist 2).  See also Individual Exs. J, K.  Both 
Psychiatrists evaluated the Individual.  Tr. at 197-203 
(Psychiatrist 1); id. at 248-51 (Psychiatrist 2).   
 
The Psychiatrists testified that the Individual had a serious 
alcohol problem in 1999.  Psychiatrist 1 testified that, if he had 
evaluated the Individual in 1999, he would have diagnosed the 
Individual as alcohol dependent and recommended complete 
abstinence.  Tr. at 217.  Psychiatrist 2 testified somewhat 
differently.  He indicated that he questioned the diagnosis of 
alcohol dependence but agreed that “there was problematic drinking 
that needed intervention.”  Id. at 273.   
 
Both Psychiatrists testified that the Individual’s current risk of 
relapse was very low.  Psychiatrist 1 defined relapse as drinking 
“to get high” and stated that he had “no concern about [the 
Individual] relapsing.”  Tr. at 201, 209.  Psychiatrist 2 placed 
the rate of relapse as less than five percent.  Id. at 283. 
 
E.  DOE Psychiatrist 
 
The DOE Psychiatrist testified at the beginning of the hearing and, 
again, at the end of the hearing.  The DOE Psychiatrist testified 
that the Individual suffers from alcohol dependence; he discussed 
his 1999 assessment and his updated 2005 assessment.  See, e.g., 
Tr. at 11-30.  In support of his diagnosis of dependence, the DOE 
Psychiatrist cited the Individual’s two DUIs while holding a 
clearance and the Individual’s description of his alcohol 
consumption.  The DOE Psychiatrist reiterated his opinion that a 
two-year period of AA and abstinence was the minimum required to 
demonstrate reformation and rehabilitation.  Id. at 30. 
   
The DOE Psychiatrist testified that, at the time of the hearing, 
the Individual’s risk of relapse was 25 percent.  Tr. at 286.  
Citing a study, the DOE Psychiatrist stated approximately ten 
percent of individuals diagnosed as alcohol dependent could resume 
alcohol consumption for a prolonged period without risk of relapse. 
Id. at 25-26.  The DOE Psychiatrist did not believe that the 
Individual fell within that group.  The DOE Psychiatrist cited, 
inter alia, the extent of the Individual’s alcohol use up to 1999 
and related problems.  Id. at 25-26. 



  
 
 

- 6 -

III. APPLICABLE STANDARD 
 
Under Part 710, the DOE may suspend an individual’s access 
authorization where “information is received that raises a question 
concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  In that case, the individual 
has the burden to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  Id. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  In 
considering derogatory information, the DOE considers various 
factors including the nature of the conduct at issue, the frequency 
or recency of the conduct, the absence or presence of reformation 
or rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  Id. § 710.7(c).  The ultimate decision 
concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  

 
IV. ANALYSIS  

 
A.  Whether the Individual is Alcohol Dependent 
 
The Individual was properly diagnosed in 1999 as alcohol dependent. 
The DOE Psychiatrist explained the basis for his diagnosis, and 
Psychiatrist 1 believes it was a reasonable diagnosis.  Tr. at 11-
30, 217.   
 
B.  Whether the Individual Has Demonstrated Adequate Evidence of   
    Reformation and Rehabilitation from Alcohol Dependence 
 
The DOE regulations do not specify what constitutes adequate 
evidence of reformation or rehabilitation.  Accordingly, I look to 
adjudicative guidelines.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued 
on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House (the Adjudicative Guidelines).   
Guideline G gives examples of adequate evidence of reformation or 
rehabilitation from an alcohol-related problem.  Examples include 
evidence that “the individual acknowledges his or her alcoholism or 
issues of alcohol abuse, provides evidence of actions taken to 
overcome this problem, and has established a pattern of abstinence 
(if alcohol dependent)…” and “the individual has successfully 
completed inpatient or outpatient counseling or rehabilitation 
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along with any required aftercare, has demonstrated a clear and 
established pattern of … abstinence in accordance with treatment 
recommendations, such as participation in meetings of [AA] or a 
similar organization and has received a favorable prognosis by a 
duly qualified medical professional….” Guideline G, ¶¶ 23(b), 
23(d). 
   
The Individual has demonstrated that since 1999, he has abstained 
from alcohol or consumed it in moderation.  The Individual 
demonstrated that he was abstinent from December 1998 to April 2002 
and that he attended AA and completed the twelve steps.  The 
Individual also demonstrated that he consumed alcohol moderately 
from April 2002 to October 2005, and resumed abstinence and AA 
attendance in October 2005.  The Individual testified to the 
foregoing, and his witnesses corroborated that testimony.  See, 
e.g., Tr. at 28-29, 110-11, 119, 123, 130, 140-41, 227.  See also 
Individual Ex. A (friend and his wife see Individual and wife 
socially, and Individual does not consume alcohol); Individual   
Ex. B (Individual’s AA sponsor states that Individual attends AA 
weekly and is himself a sponsor). 
 
The Individual has also demonstrated that he is committed to 
abstinence.  The Individual testified that alcohol is not that 
important to him and is not worth jeopardizing his clearance.  Tr. 
at 188.  He provided extensive detail about his involvement in 
family and church activities since 2002, which indicated a full 
life and little time for alcohol consumption.  Id. at 172-3.  A 
number of witnesses corroborated his testimony.  See, e.g., Tr. at 
28-29 (abstinence), 111 (church); 117 (family and church).  See 
also Individual Ex. A (family); Individual Ex. D (list of outside 
activities). 
 
The Individual has received “a favorable diagnosis.”  As an initial 
matter, I recognize that the DOE Psychiatrist believes that 
Individual’s risk of relapse is too high to be acceptable from the 
standpoint of national security.  The DOE Psychiatrist testified 
knowledgably and thoughtfully on this issue.  On the other hand, 
the Individual’s Psychiatrists believe the risk of relapse is very 
low.  They have extensive experience in the study and treatment of 
alcoholism, and they had the opportunity to spend more time with 
the Individual.  Given these facts, I am inclined to give greater 
weight to their opinion that the risk of relapse is very low.   
 
In sum, the Individual has been abstinent or consumed alcohol 
moderately for over seven years.  At the time of the hearing, he 
had been abstinent and attending AA for eight months.  He has an AA 
sponsor and has been asked to be one.  He is committed to 
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abstinence, and two Psychiatrists have opined that his risk of 
relapse is low.  Based on the foregoing, I conclude that the 
Individual has shown adequate evidence of reformation and 
rehabilitation.  See also Personnel Security Hearing (Case No. TSO-
0410), 29 DOE ¶ 82,877 (2006) (30 percent risk of relapse);   
Personnel Security Hearing (Case No. TSO-0320), 29 DOE ¶ 82,920 
(2006) (20 percent risk of relapse).   
  

V. CONCLUSION 
 
The Individual has resolved the Criteria J and H concerns set forth 
in the Notification Letter.  Therefore, restoring the Individual’s 
access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Accordingly, the Individual’s 
access authorization should be restored.  Any party may seek review 
of this Decision by an Appeal Panel under the procedures set forth 
at Id. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 18, 2007  



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
December 1, 2006 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing   
 
Date of Filing:  March 15, 2006 
 
Case Number:  TSO-0370 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be restored.   
 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  An individual is eligible for access authorization if such authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility 
shall be resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 
484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test 
indicates that “security-clearance determinations should err, if they must, on the side of 
denials”).   
 
If a question concerning an individual’s eligibility for a clearance cannot be resolved, the matter 
is referred to administrative review.  10 C.F.R. § 710.9.  The individual has the option of 
obtaining a decision by the manager at the site based on the existing information or appearing 
before a hearing officer.  Id.  § 710.21(3).     If the Individual opts for a hearing, the individual 
must present testimony or evidence to show that he is eligible for access authorization, i.e., that 
access authorization will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  Id. § 710.27(a). 
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II. BACKGROUND 
 
The Individual has been employed at a DOE facility in a position that requires her to hold an 
access authorization.  In December 2000, the Individual was arrested and charged with 
Possession of Marijuana.  In a Statement of Probable Cause (“the arrest report”), the arresting 
officer described the events leading to the arrest.  DOE Exhibit (“Ex.”) 12.  The officer stated 
that he stopped the Individual because she appeared to be speeding.  Id.  He stated that when he 
approached the Individual’s vehicle,  
 

[The Individual] opened the door, and when she did so [he] smelled a strong odor 
of marijuana coming from the vehicle and [the Individual] appeared very nervous.  
[He] asked her how much marijuana she smoked and she said none, [he] asked 
her again how much she smoked.  It was then she told [him] she had taken a puff 
a few minutes ago.  She told [him] that she was on her way to court and was 
nervous about it that’s why she was smoking.  [He] asked if there was any in the 
car and she handed [him] a green, white, and red cylinder containing a marijuana 
cigarette.  At that time [he] placed her under arrest for Possession of Marijuana. 

 
Id.    The Individual was charged with a speeding violation and possession of marijuana.  DOE 
Ex. 11.  The final order on the criminal complaint indicates that in January 2001 the Individual 
paid a fine of $109.00 and both charges were “deferred/dismissed.”  Id.   
 
In July 2004, the Individual completed a Questionnaire for National Security Positions (QNSP).  
The Individual did not disclose her arrest or the resulting criminal charges on the form.  DOE Ex. 
13.  The Individual answered “no” to question 23(d), “Have you ever been charged with or 
convicted of any offenses related to alcohol or drugs?”  The Individual also answered “no” to 
question 23(f), “In the last 7 years, have you been arrested for, charged with or convicted of any 
offense(s) not listed in response to a, b, c, d, or e above? (Leave out traffic fines of less than $150 
unless the violation was alcohol or drug related.)  Id.   
 
In October 2005, the Individual was the subject of a personnel security interview (PSI).  DOE 
Ex. 16.  During the PSI, the Individual stated that she never used illegal drugs.  Id.  The 
Individual also disputed portions of the arrest report.  She denied that she told the officer that she 
smoked marijuana prior to being pulled over for speeding.  She also denied that she handed the 
officer a cylinder containing a marijuana cigarette.  Id.  The Individual was asked during the PSI 
about her failure to disclose her arrest and the resulting charges on the July 2004 QNSP.  The 
Individual acknowledged that she was taken to the police station following the incident, but that 
she did not believe she had to disclose it to DOE because the case was dismissed.  Id.  The 
Individual stated that she did not intentionally falsify her responses on the QNSP.  Id. 
 
In February 2006, the DOE notified the Individual that her December 2000 arrest, her responses 
on the July 2004 QNSP, and her responses to the questions about her arrest during the October 
2005 PSI constituted derogatory information that created a substantial doubt as to the 
Individual’s continued eligibility for an access authorization under 10 C.F.R. § 710.8(f), (k), and 
(l).  (Criteria F, K, and L).  Notification Letter, February 8, 2006.  Upon receipt of the 
Notification Letter, the Individual requested a hearing in this matter.  See Individual’s Letter, 
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February 27, 2006.  The DOE forwarded the request to the Office of Hearings and Appeals 
(OHA).  The OHA Director appointed me to serve as the hearing officer.  
 
In her response to the Notification Letter, the Individual disputed the allegations contained in the 
arrest report regarding her arrest.  Id.  She also maintained that she did not intentionally falsify or 
withhold information from the DOE security office.  Id.    
 
A hearing was held in this matter.  Both the Individual and the DOE counsel submitted 
documents.   At the hearing, the Individual, represented by counsel, presented her own testimony 
as well as the testimony of several witnesses to corroborate her position that she did not use 
marijuana and that she is honest, reliable, and trustworthy.  The DOE counsel also questioned 
those witnesses, eliciting testimony intended to emphasize the serious nature of the security 
concerns at issue, as well as testimony relevant to the Individual’s mitigation arguments.  The 
DOE counsel did not present any witnesses. 
 

III. THE HEARING 
 
In addition to the Individual, five witnesses testified at the hearing.  They were: the Individual’s 
daughter, two friends of the Individual, the Individual’s supervisor, and a clinical psychologist. 
 
A. The Individual  
 
The Individual testified about the events surrounding her arrest.  She testified that she had not 
smoked marijuana and did not know why it was in her car.   
 
The Individual stated that she was on her way to court to attend a hearing involving her daughter 
and she was pulled over for speeding.  Transcript (“Tr.”) at 13.  According to the Individual, the 
officer informed her that her car smelled like marijuana and he told her to step out of the car.  Id.  
The officer searched the Individual’s car and found half of a marijuana cigarette in the ashtray in 
the center console.  Id.  The Individual stated, “[the officer] said, ‘You’ve been smoking,’ and I 
said ‘No,’ and he handcuffed me, and he pretty much pushed me into his car and kept me there 
maybe for 15, 20 minutes [while he searched the rest of the car].”  Tr. at 14.   
 
The Individual testified that, contrary to the arrest report, she had not smoked marijuana.  She 
stated that she did not know why the arrest report states that she told the officer she had smoked 
it because she was nervous about going to court.  Tr. at 15.  The Individual stated that she 
remembered telling the officer that she was on her way to court.  “I don’t remember telling him 
the nervous part, but I did say that I was rushing, because I was speeding, that I was rushing to [ ] 
a court hearing for my daughter, but I don’t recall saying the nervous, but – and I don’t – I didn’t 
give him [a] cylinder or whatever he had charged me with.”  Id.   
 
The Individual stated that she was not aware that there was marijuana in her car.  Tr. at 16.  She 
stated that she did not notice an unusual or odd smell in her car prior to her arrest.  Tr. at 44.  She 
added, however, that she did not know what the substance smelled like.  Id.  The Individual 
stated that she loaned her car to her daughter the night before her arrest and that her daughter 
used the car to go out with several friends.  Tr. at 15.  The Individual stated that after the 
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incident, her daughter apologized to her and told her that her friends had smoked marijuana in 
the car the night before the arrest.  Tr. at 33.    
 
The Individual stated that she went to court to respond to the charges arising from her arrest.  Tr. 
at 17.  According to the Individual, she pled no contest to the charges because, although the 
marijuana was not hers, it was found in her car.  She stated that she explained to the judge what 
happened and that he dismissed the charges.  Tr. at 18.   
 
The Individual stated that she was aware that there were rules and regulations she had to follow 
with respect to maintaining her clearance.  Tr. at 11.  She stated that her understanding regarding 
reporting requirements for “things like the court situation and the police situation” was that she 
had to report it if the fine was over a certain amount “and I was just so embarrassed and 
humiliated that I just didn’t want anybody to know about this.”  Tr. at 19.  She added that she 
understood why her failure to report was of concern to the DOE.  Id.   
 
The Individual testified regarding her responses on the July 2004 QNSP.  When asked to about 
her negative response to question 23(d), the Individual stated that she answered, “no,” because 
she felt “that it didn’t apply” because the case was dismissed.  Tr. at 50.  She stated that she 
believed the question was asking whether she had been convicted of any charges.  Id.  Regarding 
her response to question 23(f), the Individual stated,  
 

I still believed then, when I signed this, that because it was dismissed and because 
what they charged me with was the traffic violation, that was the money that I 
paid, and it wasn’t $150, and that’s the reason I answered what I answered.        

 
Tr. at 51.  The Individual stated that had the charges been pending at the time she completed the 
July 2004 QNSP, rather than dismissed, she would have reported them.  Tr. at 48.   
 
The Individual stated that at the time of the incident she believed she was under arrest.  Tr. at 34.  
However, she indicated that at the time of the PSI she was confused because although she had 
been taken to the jail, she was only there for a short time and the case was dismissed.  Tr. at 34, 
47.  The Individual added that she answered the questions during the PSI honestly and that she 
stated during the PSI that she did not report the offense because the fine was under $150.  Tr. at 
54.  The Individual stated that, knowing what she now knows, she would report the incident to 
security immediately were it to happen today.  Tr. at 126.  She also stated that she will report the 
incident in any future reinvestigations of her security clearance.  Tr. at 127.              
 
B. The Individual’s Daughter  
 
The Individual’s daughter testified that she borrowed the Individual’s car the night before the 
Individual’s arrest.  Tr. at 63.  She stated that her friends smoked marijuana in the Individual’s 
car that night.  Id.  When asked whether she believed the Individual lied or fabricated stories, the 
Individual’s daughter replied, “She’s never lied to me.  She’s always been straightforward.”  Tr. 
at 64.  She added, “I have my priorities in life because of [the Individual]…She doesn’t let 
[anything] slide…”  Tr. at 65.  The Individual’s daughter stated that the Individual was “totally 
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devoted and dedicated to [her] family” in her free time.  Tr. at 70.  When asked about the 
Individual’s hobbies or other interests, the Individual’s daughter stated,  
 

Family.  Primarily family.  Honest, my mom has never – she’s not that type to 
even go to casinos or bars or clubs, and if she does, well, then, you know, she 
deserves a night out, but that’s once in a while that I can remember[.] 

 
Id.  The Individual’s daughter stated that she has never known the Individual to use illegal drugs.  
Tr. at 64.  
 
C. The Individual’s Friends 
 
Friend No. 1 testified that she has known the Individual for approximately 30 years.  Tr. at 72.  
She stated that she has never known the Individual to use any illegal drugs.  Tr. at 78.  When 
asked about how the Individual spends her free time, Friend No. 1 stated,  
 

[The Individual is] family oriented.  She spends a lot of time with her children, 
her grandchildren.  She’s always trying to help her daughter through college, 
taking care of the kids, you know, the times I’ve talked to her anyway.   

 
Tr. at 78.  Friend No. 1 stated that she believed the Individual to be reliable and trustworthy.  Tr. 
at 79.  She stated that in the time she has known the Individual, she has never had any concerns 
regarding the Individual’s honesty.  Tr. at 73.  She added that she believed the Individual was 
honest even against her own interest.  Tr. at 80.   
 
Friend No. 2 stated that she was a former co-worker of the Individual and that they used to 
socialize together “after work, sometimes, on weekends, [over] lunch with the kids.”  Tr. at 83.  
Friend No. 2 stated that during the time she and the Individual worked together, the Individual’s 
reputation among her co-workers and supervisors was as a “pleasant, hard working, 
dependable…[and] knowledgeable” person.  Tr. at 79-80.  She  stated that she had never known 
the Individual to use any illegal drugs.  Tr. at 85.  Friend No. 2 also stated that she had no 
concerns regarding the Individual’s honesty and was unaware of anyone ever raising concerns 
about the Individual’s honesty.  Tr. at 84.  She stated that she learned of the Individual’s arrest 
from the Individual herself.  According to Friend No. 2, the Individual told her that the marijuana 
found in her car did not belong to her.  “She said that her daughter – teenage daughter had the car 
the night before, and [the Individual] was being accused for something that didn’t belong to 
her[.]”  Tr. at 86.   
 
D. The Individual’s Supervisor 
 
The Individual’s supervisor testified that he had a very high opinion of the Individual.  The 
Individual’s supervisor stated that he never had any problems with the Individual.  Tr. at 93.  He 
added, “She’s absolutely the top [employee in her position] that I’ve ever had in any of the jobs 
that I’ve had previously up to this point.”  Id.  He stated that he had no reservations about 
promoting the Individual.  Tr. at 94.  He added, “I could see absolutely no problems about her 
reliability, accuracy, discretion.  There just weren’t any problems.”  Tr. at 95.   He also stated 
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that the Individual had handled classified material and that he had no reservations about her 
doing so.  Id.   
 
The Individual’s supervisor stated that the Individual informed him of her arrest when her 
clearance was suspended.  Tr. at 96.  He stated that the Individual told him that the marijuana 
was not hers and that she believed it could have belonged to her daughter.  Tr. at 97.  When 
asked about his reaction to the arrest and the Individual’s failure to disclose it, the Individual’s 
supervisor stated,  
 

This was a lapse in judgment.  I mean, this is a pretty serious matter…[O]n the 
basis of the absolute reliability and steadiness that she’s shown to me up to this 
time, I was surprised that this happened.  She explained to me her emotions about 
why she had done this, and so I – I think I understand why she had done this, and 
so I – I think I understand why she did it, but I think that it was a mistake. 
 

* * * 
 
She told me she was extremely embarrassed, because I think that everyone – 
everyone who I know who knows [the Individual] thinks of her as being 
absolutely straight arrow, steady, consistent, reliable, and that something like this 
sort of happens is just totally out of character.    

 
Tr. at 98.  The Individual’s supervisor stated that he has never known the Individual to lie or 
shade the truth.  Tr. at 99.  He added that, if the Individual’s security clearance were restored, he 
would have no concerns about having her back to work for him and added that he believed that 
what the Individual was going through regarding her clearance would be “a learning experience” 
for her.  Id.   
 
The Individual’s supervisor stated that he believed that with the exception of not disclosing her 
arrest, the Individual has always shown “good judgment and good discretion.”  Tr. at 100.  He 
stated that he has never seen any evidence that the Individual was a user of illegal drugs.  Tr. at 
102.  The Individual’s supervisor stated that he believed the Individual to be honest, reliable and 
trustworthy.  Tr. at 102.  He stated that his opinion remained unchanged despite the Individual’s 
failure to disclose her arrest:  
 

As soon as it cropped up, you know, we went aside immediately and we discussed 
it right away, and she didn’t have any reservations about telling me anything 
about it…I’ve seen no evidence that…there is some underlying thread of 
dishonesty concerning this that’s running through here.  

 
Tr. at 105.  He concluded that he was confident that the Individual was “not going to do this 
again.”  Id.  
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E. The Clinical Psychologist 
 
The clinical psychologist stated that he performed an evaluation of the Individual at her request.  
Tr. at 110.  Regarding the results of the evaluation, the psychologist concluded that,  
 

[T]here were no signs…of major thought, mood, or perceptual disorder.  In other 
words, there were no signs whatsoever of the types of psychological or mental 
difficulties that are often involved in these types of cases…there was nothing 
about her testing which suggested that this was an individual who would be 
inclined to be dishonest or untrustworthy. 

 
Tr. at 113-114.    He stated, “this is basically an intelligent, capable, hard-working and honest 
individual.”  Tr. at 114.  The psychologist stated that he believed the Individual’s failure to 
disclose her arrest was “a lapse in judgment and not characteristic of her.”  Tr. at 115.  When 
asked why he believed the Individual did not report the arrest, the psychologist stated that he 
believed the Individual’s lack of experience with a situation such as she faced – being 
handcuffed, arrested, and taken to a police station – combined with the fact that the case was 
ultimately dismissed and the Individual’s “embarrassment and humiliation” over the incident led 
her to answer the QNSP the way she did.  Tr. at 116.   He stated, “I’m sure it was a terrible 
experience, and, again, because of the way that it came out, from her point of view, she was not 
being dishonest in handling things the way that she did[.]”  Tr. at 117.  The psychologist added 
that he had no doubt that the Individual has learned from this difficult experience.  Tr. at 118.   
 

IV. STANDARD OF REVIEW 
 

Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been received and a 
question concerning an individual’s eligibility to hold an access authorization has been raised, 
the individual must prove that “the grant or restoration of access authorization to the Individual 
would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In considering derogatory information, the DOE considers 
various factors including the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  Id.  § 710.7(c).  The ultimate decision concerning eligibility is 
a comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  
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V. ANALYSIS 
 
A. The Security Concerns  
 
It is beyond dispute that use of illegal drugs raises security concerns.  See 10 C.F.R. Part 710, 
App. B; 66 Fed. Reg. 47069 (“Adjudicative Guidelines Approved by the President in 
Accordance with the Provisions of Executive Order 12968”) (“Drug abuse or dependency may 
impair social or occupational functioning, increasing the risk of an unauthorized disclosure of 
classified information.”); Personnel Security Hearing, Case No. VSO-0113, 25 DOE ¶ 85,512 
(1995) (“The drug user puts his own judgment above the requirements of the laws, by picking 
and choosing which laws he will obey or not obey.  It is further the concern of the DOE that the 
drug abuser might pick and choose which DOE security regulations he will obey or not obey 
with respect to protection of classified information.”).   
 
In addition, the DOE security program is based on trust, and when a security clearance holder 
breaches that trust, it is difficult to determine to what extent that individual can be trusted again 
in the future.  See, e.g., Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 
85,515 (1995); Personnel Security Hearing, Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915 
(1999), aff’d, 27 DOE ¶ 83,030 (2000).  Furthermore, both drug use and providing false 
information to DOE call into question the user’s judgment and reliability.  See, e.g., Personnel 
Security Hearing, Case No. VSO-0023, 25 DOE ¶ 82,761 (1995) (stating that “any drug usage 
while the individual possesses a [security] clearance and is aware of the DOE’s policy of 
absolute abstention demonstrates poor judgment.”); see also Personnel Security Hearing, Case 
No. VSO-0054, 25 DOE ¶ 82,783 (1995) (stating that failure to report arrests to DOE creates 
serious doubts about an individual’s honesty and trustworthiness).   
 
Given the Individual’s failure to disclose her arrest on her 2004 QNSP and the discrepancies 
between the Individual’s account of the events surrounding her arrest and the arrest report, I find 
that the local security office had valid grounds for invoking Criteria F, K, and L.  Thus the only 
issue remaining is whether these security concerns have been resolved.   
 
B. Mitigating Factors 
 
I find that the Individual has adequately mitigated the Criterion K concern – that she smoked 
marijuana.  I believe the Individual’s testimony that she never smoked marijuana and never told 
the police officer who arrested her that she had smoked the substance.  The Individual’s account 
of the incident leading to her arrest was identical both during the PSI and at the hearing.  
Moreover, the Individual’s version of events is consistent with the fact that she was not charged 
with smoking marijuana or driving under the influence of marijuana.  The Individual also 
brought forth at the hearing the testimony of two friends who have known her for several years, 
her daughter, and her supervisor to corroborate her assertion that she was not a user of illegal 
drugs.  I believe each of the witnesses testified honestly and candidly.       
 
The Criteria F and L concerns – regarding whether the Individual falsified and withheld 
information and whether she is honest, reliable, and trustworthy – are more difficult to mitigate. 
Criteria F and L concerns involve the future honesty and candor of an individual.  In order to 
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adequately mitigate these concerns, an individual has the difficult burden of convincing the 
hearing officer that he can be trusted to be honest and forthright with DOE in the future.   
 
As an initial matter, I was concerned with the Individual’s explanation that at least part of the 
reason she did not disclose her arrest or the resulting charges was that she was embarrassed about 
the situation.  As mentioned above, the DOE security program is based on trust.  The DOE relies 
on its clearance-holders to report unfavorable information regardless of whether they are 
embarrassed by it or unsure of the consequences.  When an individual fails to report unfavorable 
information, it leads the DOE to question whether that individual can be trusted to report any 
such information in the future.  However, based on the testimony of the Individual and her 
witnesses, I am convinced that the Individual understands the necessity of reporting unfavorable 
information to the DOE and the severity of the consequences for failing to do so.  She testified 
that if an incident such an incident arose in the future she would report it immediately and I 
believed her. 
 
Turning to the Individual’s responses on her 2004 QNSP, it is undisputed that the Individual did 
not disclose her arrest on the form.  This was a serious error.  Now, the Individual maintains that 
at the time she completed the form she did not believe she was required to do so because the 
charges were ultimately dismissed and she believed the matter was resolved.  I believe that the 
Individual was unsure whether to report the arrest to DOE and that the decision of whether or not 
to do so was a close call in her mind.  Obviously, her decision not to report the arrest was 
incorrect and demonstrates a lapse in judgment.   
 
I believe, however, that the ultimate disposition of the charges was the determining factor in her 
decision.  The Individual demonstrated apparent confusion during the PSI and the hearing 
regarding the effect of the dismissal of the charges on the entire matter.  The Individual stated 
that had the charges been pending at the time she completed the QNSP, she would have reported 
them and the arrest, but that because they had been dismissed she did not believe she had to 
report them.  Based on the Individual’s testimony during the PSI and at the hearing, she appears 
to also have been confused about the nature of the questions on the QNSP and she believed at the 
time that she answered them honestly.   
 
Based on the evidence in the record, and my impression of the Individual’s character, 
truthfulness, and reliability, this lapse in judgment was an isolated incident.  The DOE has 
known about the Individual’s incorrect answers on the July 2004 QNSP for well over a year.   
DOE Ex. 4.  Nothing in the record indicates that the Individual has withheld other information 
before or since her arrest or that there have been other concerns regarding her honesty.  
Furthermore, the Individual’s arrest occurred nearly six years ago and she has not been involved 
in any other similar incidents.  Finally, the Individual stated that she would report the arrest on 
any future QNSP and that if a similar situation occurred in the future she would report it 
immediately and I believed her testimony.   
 
The Individual’s witnesses all stated that the Individual was very honest, reliable and 
trustworthy.  Although I found the testimony of the Individual’s friends and daughter regarding 
the Individual’s honesty helpful, I was most persuaded by the testimony of the Individual’s 
supervisor and the psychologist.  The supervisor stated that he knew the Individual to be honest, 
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reliable, and trustworthy and that he had no reservations about having the Individual work for 
him, despite her lapse in judgment in failing to report her arrest.  He added that he was not aware 
of any other concerns or incidents regarding the Individual’s honesty.  He was convinced that the 
Individual’s failure to report the arrest was an aberration of her character and that she had 
learned from the experience.  This is consistent with the results of the tests administered to the 
Individual by the clinical psychologist.  Based on those tests, the clinical psychologist 
determined that the Individual was not someone inherently dishonest or untrustworthy.  Rather, 
he believed that the Individual’s lack of experience in dealing with police or criminal matters and 
her confusion over the effect of the dismissal of the charges led to her failure to report her arrest.  
The clinical psychologist’s belief is consistent with my impression of the Individual.  I agree 
with both the Individual’s supervisor and the psychologist when they describe the Individual’s 
failure to disclose her arrest as being a lapse of otherwise good judgment and out of character.        
 
Based on the testimony at the hearing and the other evidence presented in this case, I believe that 
the Individual has successfully mitigated the security concerns raised by the derogatory 
information cited in the Notification Letter.    
  

VI. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
regarding the Individual’s eligibility for a security clearance.  I also find that there is sufficient 
evidence in the record to fully resolve that doubt.  Therefore, I conclude that restoring the 
Individual’s access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I 
conclude that the Individual’s access authorization should be restored.     
 
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 1, 2006 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                               July 30, 2007    
 

DECISION AND ORDER 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

  
Case Name:  Personnel Security Hearing 
 
Date of Filing:  March 31, 2006 
 
Case Number:  TSO-0373 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to obtain an access 
authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons discussed below, I have determined that the 
individual’s access authorization should not be granted. 
 
I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 

In the course of processing the individual’s request for access authorization, the local DOE 
security office (DOE Security) obtained information that raised a number of concerns about his 
eligibility.  The areas of concern included, among other things, the individual’s history of alcohol 
use and some criminal activity.  In July 2005, after interviewing the individual, DOE Security 
determined that he had not resolved its concerns, and referred him to a DOE-sponsored 
psychiatrist (DOE psychiatrist) for evaluation. After examining the individual, the DOE 
psychiatrist opined that the individual was alcohol dependent and was a user of alcohol 
habitually to excess. As a result of the interview and the DOE Psychiatrist’s report, DOE 
Security issued a Notification Letter to the individual.  In that letter, DOE Security stated that it 
had substantial doubt about the individual’s eligibility for access authorization based on certain 
derogatory information that falls within the purview of four potential disqualifying criteria, 
10 C.F.R. § 710.8 (f), (h), (j), and (l) (Criteria F, H, J and L, respectively).1   

                                                 
1   Criterion F relates, in relevant part, to information that a person “[d]eliberately misrepresented, falsified, or 
omitted significant information from . . . written or oral statements made in response to official inquiry  on a matter 
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After receiving the Notification Letter, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  On April 5, 2006, the Director of the 
Office of Hearings and Appeals appointed me the Hearing Officer in this case.  At the hearing, 
the individual testified on his own behalf, and called as witnesses his manager and his mother.  
DOE Security called the DOE psychiatrist as its only witness. The transcript of the hearing will 
be hereinafter cited as “Tr.”  DOE Security submitted 17 exhibits into the record and the 
individual submitted one letter of recommendation; the DOE exhibits will be cited in this 
decision by their exhibit number.   
 
II.   Standard of Review 
 
The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency 
and the individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  
Part 710 generally provides that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.  Any doubt 
as to the individual’s access authorization eligibility shall be resolved in favor of national 
security.”  10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this 
decision:  the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct; the individual’s age and maturity at the time of the conduct; the voluntariness of the  
individual’s participation; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant factors.  
See 10 C.F.R. §§ 710.7(c), 710.27(a).  The discussion below reflects my application of these 
factors to the testimony and evidence presented by both sides in this case.  
 
III.   The Notification Letter and the Security Concerns 
 
In the Notification Letter, DOE Security cites four criteria as the bases for its concerns about the 
individual’s eligibility for an access authorization. Its Criterion F concerns arise from 
inconsistent information the individual provided regarding his past use of illegal drugs.  
Specifically, in Questionnaires for National Security Positions (QNSPs) that he completed in 
2002 and 2004, the individual stated that he had not used illegal drugs within the preceding 
seven years. However, during his October 2005 interview with the DOE psychiatrist, the 
individual admitted that he had used cocaine twice in 1999.   
 

                                                                                                                                                             
that is relevant to a determination regarding eligibility or DOE access authorization.”  Criterion H relates to 
information that a person suffers from “[a]n illness or mental condition of a nature which, in the opinion of a 
psychiatrist or licensed clinical psychologist, causes or may case a significant defect in judgment or reliability.”   
Criterion J relates to information that a person has “been, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.”  Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security. . . .”  
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To support Criterion H, DOE Security relies on the DOE psychiatrist’s opinion that the 
individual suffers from alcohol dependence which, in his opinion, is a mental condition that 
causes, or may cause a significant defect in judgment or reliability.   
 
As for Criterion J, DOE Security first relies on the DOE psychiatrist’s opinion that the individual 
is alcohol dependent and a user of alcohol habitually to excess. It also cites the following 
additional information: (1) the individual’s 2003 arrest for Driving While Intoxicated (DWI) 
after he registered a blood alcohol concentration (BAC) of .13/.12; (2) his eviction from a local 
restaurant in 2001 for being disorderly, and his admission that he had been drinking alcohol 
before the incident; (3) his 2001 arrest for DWI after he registered a BAC of .14; (4) his 
termination from employment in 1998 for using profane language, and his admission that he had 
been drinking alcohol before the incident; and (5) his 1998 arrest for Driving Under the 
Influence (DUI) of alcohol and his admission he had been drinking alcohol before the arrest.   
 
Finally, with respect to Criterion L, DOE Security cites the following information as evidence of 
a pattern of criminal activity and questionable behavior: (1) the individual’s three arrests for 
drinking and driving; (2) the alcohol-related incidents that resulted in his being evicted from a 
restaurant in 2001 and fired from his job in 1998; (3) a police report that indicated that he had 
pushed a woman into her vehicle in 1992; (4) a 1988 arrest and charge for shoplifting and 
criminal damage; and (5) a history of illegal drug use from 1988 through 1999. 
 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s truthfulness under Criterion F, his mental health under Criterion H, his 
alcohol use under Criterion J, and his honesty, reliability and trustworthiness under Criterion L.  
Deliberate concealment, omission or falsification of relevant facts from personnel security 
questionnaires raises security concerns under Criterion F because it calls into question the 
individual’s reliability and trustworthiness. See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 
National Security Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at 
Guideline E.  The security concerns associated with Criteria H and J are as follows.  First, a 
mental condition such as alcohol dependence can impair a person’s judgment, reliability and 
trustworthiness.  See id. at Guideline I.  Second, the excessive consumption of alcohol itself is a 
security concern because that behavior can lead to the exercise of questionable judgment and the 
failure to control impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness.  See id. at Guideline G.  The security concerns associated with Criterion L 
revolve around criminal activity, which calls into question a person’s ability or willingness to 
comply with laws, rules and regulations (Guideline J), including illegal drug use, which similarly 
questions an individual’s willingness to comply with laws, rules and regulations and raises an 
additional concern about impairment of judgment when under its influence (Guideline H). 
 
IV.   Findings of Fact 
 
The Notification Letter recites many events in which the individual participated that have raised 
DOE Security’s concerns. The individual does not contest the facts surrounding most of these 
events; factual disputes, where they exist, will be addressed below.   
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DOE Security’s greatest concern is the individual’s use of alcohol. The individual testified at the 
hearing that he has drunk to intoxication about twice a month, starting at age 18 and continuing 
through 2005.2  His heaviest alcohol consumption occurred when he was a restaurant manager, 
and was permitted to remain after his shift and drink at no cost.  During that period, when he was 
in his late 20s, he drank to intoxication once or twice a week for the first six months, and then up 
to three times a week.  Tr. at 103-04.   
 
Between 1998 and 2003, the individual had three alcohol-related arrests. With regard to the 1998 
arrest for DUI, the individual admitted that he had consumed three or four beers within a two-
hour period before that arrest. Tr. at 89. According to the individual, the court deferred 
sentencing him for this DUI if he attended alcohol education, participated in therapy and 
performed community service. Ex. 17 at 57.  As for the 2001 DWI arrest, the individual admitted 
that he was intoxicated. Tr. at 91.  Regarding the 2003 DWI, the evidence in the record is that the 
individual’s BAC registered .13 and .12, respectively, approximately one hour after the arrest.  
Ex. 10 at 2.   
 
The individual testified that the last time he had driven while he believed he was intoxicated was 
within the last two years.  Tr. at 110.  He admitted that he  continues to drive after drinking—he 
admitted that he had driven after drinking the Sunday before the hearing—but stated, “[I]f I feel 
anything, where I think I am impaired to any degree, then I won’t [drive].”  Tr. at 110.  
 
In addition to the individual’s alcohol-related arrests, the individual engaged in unusual behavior 
on two occasions after consuming alcohol. One event occurred in 1998 while he was a restaurant 
manager.  After consuming several beers after his shift, the individual got into an altercation, 
used profanity, and ultimately was fired from his job for his actions.  Tr. at 85.  The second event 
occurred in 2001, when as a restaurant customer he reached into the service area to obtain some 
ice for his friends’ coffee. He had been drinking before this event, which escalated into 
disorderly conduct on his part, including throwing hot coffee on other persons in the restaurant.  
Id. at 86.   
 
Beyond the concerns relating to the individual’s alcohol use, DOE Security had additional 
security concerns that arose from his discrepant reporting of past illegal drug use (under 
Criterion F). The facts underlying the Criterion F concern are straightforward. In completing 
QNSPs in 2002 and 2004, the individual responded negatively to the question on those forms 
about whether he had not any illegal drugs within the past seven years.  The DOE psychiatrist 
reported, however, that during his interview with the individual in 2005, the individual stated 
that he had used cocaine in 1999 “maybe twice.”  Ex. 6 at 17.3   
 

                                                 
2  The individual testified that he was intoxicated once every two weeks when he was under age 21. Tr. at 102.  He 
testified that he was intoxicated once every two weeks after he turned 21 id. at 98, but also that he drank once every 
two weeks but not intoxicated “every single time,” during ages 21 to 23.  Id. at 95.  He further stated that he was 
intoxicated once every two weeks from ages 23 to 25, id. at 97, and two to three times per month during graduate 
school, when he was ages 29 to 32.  Id. at 105.  From age 32 through the end of 2005, he was intoxicated once or 
twice a month, by his own report.  Id. at 108.    
 
3  I note that the individual also related to DOE Security that he had used cocaine in 1999 during a personnel 
security interview in 2005.  Ex. 16 at 75, 80. 
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Numerous incidents raised concerns for DOE Security under Criterion L, which focuses on 
unusual behavior that reflects poorly on a person’s honesty, reliability and trustworthiness.  
Several of these incidents involved the use of alcohol and have been discussed above. An 
additional concern under this Criterion is the individual’s history of drug use which, though 
extensive, appears to be in the past. Three other incidents are described below. At age 19, the 
individual was charged with shoplifting. He explained that he had eaten some candy he had taken 
from a supermarket’s bulk bin. A manager told him he would have to pay for the candy, at which 
point he replaced the candy he had not eaten. The manager then told him he would have to pay 
for the entire contents of the bin.  He ignored the manager, left the store, and was apprehended.  
Tr. at 26-28, 70.  At age 23, according to a police report, Ex. 17 at 101, the individual pushed a 
woman into a vehicle. He explained that he had no recollection of pushing a woman, but 
believed the incident involved a fight with the man who was with the woman in question. Tr. at 
71.   Finally, in 2001 the individual was evicted from a restaurant. According to the individual’s 
explanation, the service staff was very busy and he could not get anyone to give him some ice for 
his coffee.  He reached into the service area to help himself to ice, when he was told he was not 
permitted in the service area. Tr. at 86.  He did not feel intoxicated at the time, though he had 
been drinking earlier in the evening.  He was unaware that the police, who arrived after he was 
outside, had charged him with trespass. Id. at 87.   
 
IV.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I 
have determined that the individual’s access authorization should not be granted. I cannot find 
that granting the individual his access authorization would not endanger the common defense 
and security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  
The specific findings I make in support of this decision are discussed below. 
 
A.  Criterion F 
 
In this case, the individual offered discrepant information concerning cocaine use in 1999. 
Specifically, he attested on security forms in 2002 and 2004 that he had not used any illegal 
drugs in the seven years prior to his execution of those forms, but in 2005 told a personnel 
security interviewer and the DOE psychiatrist that he had used cocaine in 1999.  At the hearing, 
the individual testified that he had not in fact used cocaine in 1999.  He explained that he 
attended a party at which a friend was offering cocaine. The friend was allegedly pressuring him 
to use the drug, and he claimed that he feigned inhaling the cocaine through a straw placed near 
the drug.  Tr. at 74, 80.  He stated: 
 

I wanted to say, “Okay, I’m doing it, get off my back and leave it alone.” There 
was a lot of peer pressure at this party, this guy saying, “Come on, come on, do 
it.”  So . . . I basically did what I needed to do to get him to stop pressuring me, 
and in doing that, I didn’t get any effect from it, I didn’t—I don’t believe I had 
any in my system, or maybe negligible, but I . . . didn’t, you know, snort cocaine.  
I didn’t effectively use the drug. . . . I don’t consider that using cocaine.  So, no, I 
did not illegally use it. 
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Tr. at 77.   
 
He maintained that his last actual use of illegal drugs was before 1995 and that he was candid 
when he stated in his QNSPs that he had not used any illegal drugs in the preceding seven years.  
Tr. at 120.  He further explained that he had stated during interviews in 2005 that he had “used” 
cocaine in 1999, because he understood that it would be better to admit that he had attended the 
party in 1999 and “people [who might be interviewed] may think that I did it.”  Tr. at 75.   
 
The matter under consideration is not whether the individual actually inhaled cocaine at a 
particular party in 1999.  It is rather whether the individual has been forthcoming in providing 
accurate information to DOE Security in course of its processing of his application for access 
authorization.  I am not confident that I know what happened at that party in 1999.  I do know, 
however, that one of two events occurred. One possibility is that the individual did inhale 
cocaine at the party, in which case he falsified his responses in his 2002 and 2004 security forms 
in an effort to cover up illegal drug use.  The other possibility is that he did not inhale cocaine at 
the party, in which case he misstated the truth to the personnel security interviewer and the DOE 
psychiatrist.  Assuming the latter is the case, I find that the individual has offered no plausible 
explanation for falsely admitting on two occasions to engaging in an illegal activity. 
Furthermore, I find that there is no evidence in the record that the individual explained to either 
the interviewer or the DOE psychiatrist the circumstances of his alleged feigned use of cocaine. 
Under either scenario, he succumbed, by his own admission, to peer pressure which caused him 
to behave in behavior that was either illegal or gave the appearance of being illegal. The 
evidence received in this proceeding has not convinced me that the individual has dealt with 
DOE Security in a straightforward manner.  As a result, I cannot predict with confidence whether 
any statement the individual might make in the future to DOE Security would be truthful or not.  
See Personnel Security Hearing, Case No. TSO-0212, 29 DOE ¶ 83,002 at 86,738 (2007).  
Therefore, the individual has not successfully mitigated the security concern with respect to his 
truthfulness.   
 
B.  Criterion H  
 
In his report and his testimony, the DOE psychiatrist provided compelling evidence that the 
individual is alcohol dependent.4  Moreover, he convinced me that the individual needs to 
demonstrate two years of abstinence with participation in Alcoholics Anonymous, or three years 
of abstinence with other treatment programs, to be considered adequately rehabilitated from his 
alcohol dependence, or five years of abstinence with no treatment, to be considered adequately 
reformed from his condition.  Tr. at 150-52.    
 
The individual testified that he is receiving no alcohol treatment or counseling, and is currently 
drinking. He also failed to present any expert testimony to rebut the DOE psychiatrist’s diagnosis 
in this case. After listening to all the testimony, the DOE psychiatrist testified that to find  

                                                 
4 It appears that the DOE psychiatrist could have diagnosed the individual with either alcohol dependence or alcohol 
abuse; he explained at the hearing that he believed alcohol dependence is more appropriate in the individual’s case, 
because “[s]ubstance dependence is heritable, substance abuse is not,” Tr. at 153, and the individual’s family history 
indicated that many of his relatives suffered from alcoholism.  Tr. at 155. 
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adequate evidence in this case he needed to conclude that there is no more than a 10% risk that 
the individual would resume drinking within the next five years.  See Tr. at 152. The DOE 
psychiatrist stated that he could not render this conclusion based on the evidence in this case and 
therefore opined that the individual has not demonstrated adequate evidence of rehabilitation or 
reformation from his alcohol dependence. On the strength of the uncontested DOE psychiatrist’s 
testimony, I find that the individual has failed to mitigate the Criterion H security concerns 
before me and those security concerns under Criterion J that are predicated on the alcohol 
dependence diagnosis in this case.  
 
C. Criterion J 
 
With respect to the Criterion J allegations based on habitual use of alcohol to excess, the DOE 
psychiatrist expressed his opinion that the individual was a user of alcohol habitually to excess, 
in every year from 1987 through 2005, with the exception of 1989 and 2004.  Ex. 6 at 27.5  The 
evidence in this case clearly supports that opinion. The individual has a long and significant 
history of alcohol-related incidents, including three arrests for drinking while driving, a firing, 
inappropriate public behavior; and frequent periods of intoxication.  
 
At the hearing, the individual offered testimony in mitigation of this concern. He testified that 
once he began working for a DOE contractor until 2005, he reduced his alcohol consumption. Tr. 
at 105. He estimated that he drank alcohol only a few nights each month and did not always 
drink to intoxication. Id.  He stated that he decreased his consumption further at the beginning of 
2006, roughly six months before the hearing. Id. at 106-107. He testified that he now does not 
drink to excess, restricts his intake to one drink per hour, and switches to water if he feels 
“tipsy.”  Id. He also testified that he feels he can monitor and control the amount he drinks, and 
has no need for treatment. Id. at 114-15.  He stated that he does not intend to become intoxicated 
in the future because he does not enjoy the sensation. Id. at 118. Moreover, he claimed that he 
prefers to remain in control of his thoughts and actions. Id.  He attributed this change in behavior 
to his maturity and to his commitment to his girlfriend, who is now pregnant.  He testified that he 
has had no legal problems of any sort within the last three years. Id. at 170-71.   
 
Despite this testimony, I find negative elements in the facts before me that outweigh the positive 
ones. Much of his testimony is grounded in the individual’s wishes and beliefs, but little of it is 
supported by evidence. While the individual claimed that his alcohol consumption has tapered 
off over the years that he has worked for a DOE contractor,  id. at 105, he also admitted that as 
late as 2005, he was still getting intoxicated once or twice a month, Tr. at 108, roughly the 
frequency he has maintained since he began drinking alcohol. See note 2 supra. In addition, the 
individual has presented conflicting evidence regarding the level of his current alcohol 
consumption. In his March 2006 request for a hearing, he wrote that he no longer consumed 
alcohol. Three months later at the hearing, he stated that continues to drink alcohol, but no longer 
gets intoxicated. Id.  at 108, 110. He also stated at the hearing that he could not recall whether he 
had been intoxicated since the beginning of 2006.  Tr. at 108.  He reported that the last time he 
had consumed alcohol had been the Sunday before the hearing.  Id.  The fact that he has resumed 

                                                 
5 With respect to his opinion that the individual has used alcohol habitually to excess, the DOE psychiatrist defined 
drinking “to excess” as drinking to the point of intoxication, and “habitually” as at least several times in a single 
year.  Ex. 6 at 2, 12, 15, 20; Tr. at 140.   
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drinking alcohol after previously professing his sobriety demonstrates to me that he has failed to 
control his impulses regarding alcohol.    
  
While it is positive that the individual intends to cut back on his alcohol consumption, and 
apparently has not become intoxicated since January 2006, I am not convinced that these 
changes will be sufficient to support his sobriety in the long term. First, the individual has not 
recognized the severity of his alcohol-related problem and lacks insight into the difficulty he 
faces in maintaining his sobriety. He is minimizing the effect of alcohol on his work obligations, 
including his request for access authorization, and denies the control alcohol has over him. 
Second, despite his apparent sincerity and motivation, I find that he lacks the tools for the job.  
By choosing not to participate in any form of treatment or counseling, the individual may be less 
likely on his own to avoid the pitfalls that alcohol has placed before him in the past.  In the end, 
the risk that he will resume drinking to intoxication is simply too great to entrust him with access 
authorization. 
 
For all the reasons set forth above, I find that the individual has not mitigated the security 
concerns associated with his habitual use of alcohol to excess under Criterion J. 
 
D.   Criterion L 
 
The derogatory information that raises concerns about the individual’s honesty, reliability and 
trustworthiness arose from two categories of incidents:  those in which alcohol was a factor and 
those in which it was not.  The alcohol-related incidents have been discussed above. These 
incidents demonstrate that his judgment and reliability have been questionable in the past. 
Because I have concluded that DOE Security’s concerns regarding the individual’s alcohol 
consumption have not been mitigated, I must correspondingly conclude that his judgment and 
trustworthiness with respect to alcohol-related behavior remain concerns under Criterion L as 
well. 
 
DOE Security cites three additional incidents, in which alcohol was not apparently a factor, that 
nevertheless raise further questions regarding the individual’s honesty, reliability and 
trustworthiness.  The individual has ably pointed out mitigating evidence regarding each of these 
incidents.  The first, his history of illegal drug use, ended many years ago.  He contends that his 
last use was before 1995, while he was still a student.  Tr. at 82 (no cocaine use since age 18 or 
19); Ex. 16 at 53 (marijuana while in college), 92 (mushrooms while in college).  Even if I 
assume, contrary to his contention, that the individual did use cocaine in 1999, rather than feign 
using it, that event occurred fairly long ago, and there is no evidence that he has used illegal 
drugs since then.  The second event, pushing a woman in anger into a car in 1992, is an incident 
the individual claims not to remember, though he does recall a fight with a man that might have 
led to the woman filing a complaint with the police.  Even if I assume that the individual is 
correct that his fight was with a man and not the woman, and I further assume that no alcohol 
was involved, the incident still raises a concern that the individual was unable to control his 
anger and his impulses. Thus, I am somewhat concerned about how he would react in other 
stressful situations. Nevertheless, the incident occurred nearly 15 years ago, and there is no 
evidence of more recent displays of anger, other than when alcohol was involved.  The third 
incident in this category is the shoplifting that occurred when he was a teenager.  Because it  
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occurred long ago and at a time when the individual was immature, this incident, standing alone, 
does not raise a significant security concern. 
 
The real concern under Criterion L, in my opinion, does not lie in the incidents themselves, but 
rather in a frame of mind that they illustrate. The shoplifting incident demonstrates that, as a 
teenager he did not perceive that taking items, even small ones, without paying for them is 
inappropriate.  Moreover, he failed to see that replacing candy he had handled back into a bin 
created a public health concern.  A teenager’s failure to comprehend these things can be excused 
but, in this case, the pattern of self-interest has continued into his adult years.  Years later, he was 
dispatched from a restaurant for helping himself to ice from the service area. As a restaurant 
manager, he clearly understood the public health implications of customers entering the food 
preparation area, yet he put his own interests before the rules that have been imposed to protect 
the public.  His three arrests for driving while intoxicated also illustrate a mindset in which he 
placed his need to drive ahead of the public’s expectation, through motor vehicle laws, that roads 
will be safe for passage. Moreover, even at the hearing, he did not acknowledge that it was 
questionable to engage in a physical brawl involving cue sticks or a verbal confrontation at his 
workplace.  The overall picture he has painted, through these incidents, is that he sometimes 
impulsively chooses not to follow certain laws, rules, and norms of conduct when they do not 
meet his needs. The explanations for his actions that he offered in mitigation of DOE Security’s 
concerns, such as why he served himself in the restaurant and why he verbally abused a customer 
in his restaurant, were justifications that lacked insight into underlying causes, such as excessive 
alcohol consumption.  The individual’s explanations did not reassure me that the actions were 
out of character or excusable. While I recognize that most of the individual’s conduct is within 
the law and societal expectations, his history of unusual activity leaves a question in my mind as 
to whether he would abide by rules and regulations that govern handling of classified material.   
 
It is my opinion that the individual has not mitigated all of the security concerns that DOE 
Security has raised under Criterion L. 
 
V.  Conclusion 
 
As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(f) , 
(h), (j) and (l) in determining that it could not grant the individual’s access authorization without 
resolving concerns raised by derogatory information it received regarding the individual.  For the 
reasons I have described above, I find that the individual has not sufficiently mitigated the 
security concerns raised in this case.  I therefore cannot find that granting the individual’s access 
authorization would not endanger the common defense and security and would be consistent 
with the national interest. Accordingly, I have determined that the individual’s access 
authorization should not be granted.  The individual may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 30, 2007 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                              February 1, 2007                                                        
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Case Number:  TSO-0374 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter “the Individual”) for 
continued access authorization.  This decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the DOE may suspend an individual’s access authorization where 
“information is received that raises a question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been 
received and a question concerning an individual’s eligibility to hold an access authorization has 
been raised, the burden shifts to the individual to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common defense and security and would 
be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  In assessing derogatory information, the DOE considers various 
factors including the nature of the conduct at issue, the frequency or recency of the conduct, the 
absence or presence of reformation or rehabilitation, and the impact of the foregoing on the 
relevant security concerns.  10 C.F.R. § 710.7(c).  The ultimate decision concerning eligibility is 
a comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 
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II. BACKGROUND 

 
The Individual has been employed by a contractor at a DOE facility in a position which requires 
him to have an access authorization. During the course of a Local Security Office’s (LSO) 
background reinvestigation of the Individual, the LSO discovered derogatory information 
concerning the Individual’s alcohol use. The LSO subsequently arranged for the Individual to be 
examined by a DOE-contractor psychiatrist (DOE Psychiatrist) in August 2002. The DOE 
Psychiatrist then issued a written evaluative report (2002 Report) concerning the Individual. The 
Individual’s security clearance was suspended in 2003.  The LSO requested another evaluation 
by the DOE Psychiatrist in June 2005.1  The DOE Psychiatrist thereafter issued another 
evaluative report (2005 Report) on the Individual. 
 
In February 2006, the LSO informed the Individual that his history of alcohol-related incidents 
and the DOE Psychiatrist’s evaluative reports constituted derogatory information that created a 
substantial doubt as to his continued eligibility for a security clearance under 10 C.F.R. 
§ 710.8(h) (Criterion H) and 710.8(j) (Criterion J). February 2006 Letter from Manager, 
Personnel Security Division, to Individual (Notification Letter). The Notification Letter also 
cited as derogatory information under 10 C.F.R. § 710.8(f) (Criterion F) the Individual’s failure 
to list an alcohol-related arrest in a August 1990 Questionnaire for Sensitive Position (QSP) and 
the Individual’s inconsistent answers to the DOE Psychiatrist and a Personnel Security Specialist 
regarding his alcohol use.  
 
The Individual was also informed in the Notification Letter that there was unresolved derogatory 
information under 10 C.F.R. § 710.8(l) (Criterion L). This information related to a 1994 
automobile accident, his arrest for Leaving the Scene of an Accident and his providing false 
information to an OPM investigator concerning the incident. The Individual is also alleged to 
have provided false testimony in a subsequent court hearing regarding the accident.  
 
A hearing was held in this matter.  At the hearing, DOE presented one witness, the DOE 
Psychiatrist. The Individual offered his own testimony, as well as that of his wife, three co-
workers and a supervisor.   

 
III. ANALYSIS 

 
A.  Finding of Fact 

 
The facts in this case are essentially not in dispute. The brief summary provided below is drawn 
from the record in this matter. 
 

                                                 
1 There is no reason in the record regarding the delay that necessitated the second evaluation by the DOE 
Psychiatrist. 
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On July 20, 1990, the Individual was arrested for Driving While Intoxicated (DWI) and 
possessing an open container of alcohol in a motor vehicle. DOE Exhibit (Ex.) 8 at 16-20; Ex. 
17.2 Subsequently, the Individual submitted a completed QSP dated August 2, 1990 whereby he 
answered “No” to the question:  “Have you ever been arrested, charged or convicted of any 
offenses related to alcohol or drugs?”  Ex. 10 at 7 (Question 23d).   
 
In December 1994, the Individual was driving while intoxicated and was involved in an 
automobile accident. Ex. 7 at 23; see also Transcript of Hearing (Tr.) at 104. He immediately left 
the scene of the accident supposedly to get help. Ex. 7 at 12. Subsequently, the Individual 
admitted that he fled the scene of the accident because of his concerns about his clearance and 
the fact he might have received a citation for Driving While Intoxicated had he stayed at the 
accident site. Ex. 5 at 24-25; Ex. 7 at 16-18.  He later returned to the accident scene to find that 
the accident had been removed. Ex. 7 at 13. The Individual notified his insurance company that 
his automobile had been stolen. Ex. 5 at 24; Ex. 7 at 16-18. The next day, he was notified that he 
was being charged by the local police department with Leaving the Scene of an Accident. Ex. 7 
at 13. The Individual admitted reporting to an OPM investigator in 1995, pursuant to a 
background investigation, that his car had been stolen and that he had not been present at the 
accident. Ex. 7 at 16-17. At a subsequent court hearing in 1997 concerning the accident, the 
Individual falsely testified under oath that he had not been at the accident and that his car had 
been stolen. Ex. 5 at 24; Tr. at 114-15. During a 2001 background investigation, the Individual 
admitted to an OPM investigator that he in fact had been involved in the 1994 automobile 
accident. Ex. 15 at 6; Ex. 17 at 3. 
 
The LSO  requested that the Individual undergo a psychiatric examination by the DOE 
Psychiatrist in 2002. Before this examination, the Individual stated in a Personnel Security 
Interview in March 2002 that his current use of alcohol was “three or four beers” a week. Ex. 7 
at 26. The Individual subsequently told the DOE Psychiatrist in the August 2002 examination 
that he consumed alcohol on a daily basis and that in the past year he had consumed “six to eight 
beers” a week. Ex. 5 at 24. 
 
Later in August 2002, the DOE Psychiatrist issued an evaluative report (2002 Report). In the 
2002 Report, the DOE Psychiatrist opined that the Individual was a user of alcohol habitually to 
excess and that the Individual could be properly diagnosed as suffering from alcohol abuse from 
1984 to 1990. Ex. 5 at 28. While the DOE Psychiatrist believed that the Individual’s alcohol 
abuse then was in “quiescent” period, he believed that it was more likely than not that there 
would be a recurrence of alcohol abuse. Ex. 5 at 31. The DOE Psychiatrist recommended that in 
order to demonstrate rehabilitation, the Individual would have to complete one of several 
suggested alcohol treatment programs and not have any alcohol-related problems for two years if 
he chose to continue to consume alcohol. If the Individual elected to stop consuming alcohol 
during the recommended treatment programs, the Individual would have had to demonstrate 
abstinence for one year. Ex. 5 at 28-29. To demonstrate reformation, the Individual would have 
                                                 
2 The DWI charge was ultimately dropped. Ex. 8 at 20. However, in a 1992 Personnel Security Interview describing 
the incident the Individual stated “I must have had one too many . . . .” Ex. 8 at 18.     
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to complete one of the treatment plans recommended for rehabilitation or, in the alternative, if 
the Individual did not elect to participate in one of the treatment programs, stop consuming 
alcohol for a period of three years. If the Individual elected to continue consuming alcohol, the 
Individual would have to complete a five-year period without any alcohol-related problems. Ex. 
5 at 29. 
 
The DOE requested another evaluation of the Individual in June of 2005. In his 2005 Report the 
DOE Psychiatrist again opined that the Individual used alcohol habitually to excess and now 
could be diagnosed as suffering from alcohol abuse. Ex 3 at 11. The DOE Psychiatrist 
recommended that to demonstrate rehabilitation, the Individual would have to participate in an 
Alcoholics Anonymous program for a minimum of 100 hours over a period of a year and be 
abstinent for two years, or complete a professionally run alcohol treatment program for a period 
of six months and be abstinent for three years. Ex. 3 at 12.  To demonstrate reformation, the 
Individual would have to complete one of the treatment programs outlined above along with 
various periods of abstinence specified for each program. Alternatively, if the Individual elected 
not to participate in one of the treatment programs, the Individual would have to demonstrate a 
period of abstinence of five years. Ex. 5 at 12. 
 

B. Criteria H and J Concerns 
 
The derogatory information concerning Criteria H and J centers on the Individual’s alcohol 
problem.  Criterion H concerns conduct tending to show that the Individual has “an illness or 
mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical  
psychologist, causes or may cause a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J concerns conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 
10 C.F.R. § 710.8(j).   
 
An individual with a security clearance who suffers from an alcohol problem raises security 
concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0243, 27 DOE ¶ 82,808 (1999).    
An individual that uses alcohol excessively or abusively could willingly or unwillingly disclose 
classified information or compromise secret nuclear materials.  See, e.g., Personnel Security 
Hearing, Case No. VSO-0359, 28 DOE ¶ 82,768 (2000). At the hearing, the Individual attempted 
to demonstrate mitigation of the security concerns raised by his misuse of alcohol through his 
current period of abstinence since May 2005. 
 
The DOE Psychiatrist testified as to his two examinations of the Individual and reiterated his 
opinion that the Individual had used alcohol habitually to excess in the past and suffered from 
alcohol abuse as of the time of his examination of the Individual in 2005. Tr. at 12-17.  He noted 
that at the time of his examination of the Individual in 2005, the Individual was consuming 
approximately the same amount of alcohol as in 2002. Tr. at 20. During the 2005 examination, 
the Individual had informed the DOE Psychiatrist that he had become intoxicated four or five 
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times in the past year. Tr. at 19.  The DOE Psychiatrist believed that intoxication four or five 
times a year would support a finding that a person used alcohol habitually to excess. Tr. at 20.  
With regard to his diagnosis of alcohol abuse in 2005, the DOE Psychiatrist noted that the 
Individual had failed to meet major role obligations due to the suspending of the Individual’s 
clearance for excessive alcohol consumption in 2002 especially in light of the Individual’s 
subsequent failure to address his alcohol problem.3  Tr. at 17-19.  The DOE Psychiatrist’s 
recommendations for treatment in his 2005 Report were based on partially on the fact that the 
Individual continued to consume alcohol despite having his clearance suspended in 2002. Tr. at 
27. 
 
The Individual has testified that he has deliberately stopped consuming alcohol, with one 
exception, since the latter part of May 2005. Tr. at 92. The Individual testified that he did use 
alcohol one time since then, in October 2005. Tr. at 118. The Individual has not sought any type 
of treatment program because he did not feel a need to use such a program. The Individual 
believed he could stop consuming alcohol using self-discipline. Tr. at 93. He testified that he was 
not motivated to stop consuming alcohol after his 2002 interview with the DOE Psychiatrist 
because he was not notified after the interview that there was a problem with his security 
clearance due to alcohol consumption. Tr. at 95-96.   
 
The Individual’s wife testified that the Individual had quit drinking alcohol over a year prior to 
the date of this hearing (July 2006). Tr. at 65. She has never observed her husband as being 
intoxicated during the period of time he was consuming alcohol. Tr. at 65. However, she did 
believe that that the Individual was “drinking a little bit too much” during that period. Tr. at 71.  
She also has noticed a significant difference in the Individual’s behavior since he has stopped 
consuming alcohol. In her opinion, the Individual is happier and spends more time with their 
family. Tr. at 70.   
 
Two coworkers testified that that they had never seen the Individual intoxicated or consuming 
alcoholic beverages. Tr. at 48; Tr. at 58, 61.   A third co-worker testified that she first worked 
with the Individual approximately ten years ago and had socialized with him approximately 
seven or eight times a year. Tr. at 80, 83. She had never seen the Individual drinking alcohol 
excessively. Tr. at 81.  Further, from the date the Individual made the decision to stop consuming 
alcohol, she has never observed him consuming an alcoholic beverage. Tr. at 84. The 
Individual’s supervisor testified that he had never seen the Individual intoxicated on the job. Tr. 
at 125. 
 
The Individual has also submitted a letter from his personal physician concerning the 
Individual’s alcohol use. Individual Exhibit  (Ind. Ex.) 1. The personal physician states that the 
Individual has become more aware of the potential problems concerning his alcohol intake and 
has “severely limited his alcohol intake.” His personal physician believes that the Individual has 

                                                 
3 The DOE Psychiatrist noted that a failure to fulfill a major obligation due to excessive alcohol consumption would 
be consistent with one of the criteria (A1) for diagnosing alcohol abuse in the Diagnostic and Statistical Manual 4th 
Edition – Text Revision. Tr. at 17.  
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probably consumed “two beers in the last two years.” Ind. Ex. 1 at 1. He also believes that the 
Individual’s failure to be fully aware of the potential problems arising from his alcohol 
consumption may be related in part to the Individual’s “cultural perspective,” but that now the 
Individual knows that he should not ever consume alcohol again. Ind. Ex. 1 at 1. He states that he 
believes there is “little risk” that the Individual will consume alcohol in the future. Ind. Ex. 1 at 
1. 
 
After considering all of the evidence presented in this matter, I find that the Individual has not 
presented sufficient evidence to mitigate the derogatory evidence concerning his past alcohol 
consumption.  There seems to be little doubt that the Individual has an alcohol problem of 
significant duration. The Individual had two alcohol-related traffic citations in the 1990’s and 
admitted to the DOE Psychiatrist in 2005 that he became intoxicated four or five times a year. As 
such, I find that the Individual has been a user of alcohol habitually to excess.   
 
The Individual has sought to present evidence indicating that he is now reformed.  The record 
indicates that the Individual stopped consuming alcoholic beverages beginning in May 2005 
(with the exception of one occasion in October 2005).  However, as of the date of the hearing the 
Individual had demonstrated only nine months of abstinence. See Tr. at 130. Significantly, the 
Individual has not undertaken any type of formal treatment program nor does the Individual 
seem to fully accept that he has a problem with alcohol.  The Individual’s physician’s letter, 
while expressing an general opinion that the risk of the Individual relapsing into future alcohol 
consumption is low, is not very specific or detailed and does not outweigh the expert testimony 
provided at the hearing.  
 
I believe that the Individual has made significant efforts to resolve his alcohol problem. 
Nevertheless, given the fact he has not undertaken a formal treatment program and the relatively 
limited period of abstinence he has achieved, I do not find that the Individual has presented 
sufficient evidence to resolve the concerns raised by his alcohol problem. 4 
 

C.  Criterion L Concerns     

The Criterion L concerns are based on the Individual’s failure to accurately report the nature of 
his automobile accident to the local police and an OPM investigator, and his subsequent failure 
to testify honestly at a civil hearing. Criterion L concerns conduct tending to show that the 
Individual was “not honest, reliable, or trustworthy, or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
                                                 
4 The Individual testified at the hearing that he was never given a copy of the DOE Psychiatrist’s 2002 Report and 
thus he could not have been aware of the concern with his alcohol consumption. Tr. at 30-36, 95-96; but see Tr. at 
36 (Individual testifies that he had a suspicion that suspension of his clearance was related to the 2002 examination 
by DOE Psychiatrist).  Thus, the Individual implicitly suggests that he could have demonstrated a longer period of 
abstinence at the time of this hearing. The DOE Counsel presented testimony from the DOE Psychiatrist as to why it 
would not have been reasonable for the Individual to believe that the LSO was not concerned about his alcohol use.  
Tr. at 35-36.  While not making a finding on this issue, I note that have not drawn any negative inference against the 
Individual regarding this issue. 
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Individual to act contrary to the best interests of national security.” 
10 C.F.R. § 710.8(l).  From a security standpoint, an individual’s failure to report an incident 
truthfully raise serious issues of honesty, reliability, and trustworthiness. The DOE security 
program is based on trust, and when a security clearance holder breaches that trust, it is difficult 
to determine to what extent the individual can be trusted again in the future. See, e.g., Personnel 
Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE 
¶ 83,030 (2000) (terminated by OSA, 2000).  

The record above indicates that the Individual provided false information concerning the 1994 
accident from 1994 to 2001. During this period, the Individual made a deliberate decision to give 
false testimony under oath in a court proceeding. The Individual’s conduct was motivated in part 
by fearing the loss of his clearance. Tr. at 115. In mitigation, the Individual has provided 
testimony from witnesses affirming his honesty and reliability.  Tr. at 49-50, 58-59, 84-85.  The 
Individual admits that his falsifications concerning the accident were a “huge mistake” and has 
admitted responsibility for his falsifications. Tr. at 115. Because of his knowledge and 
experience, the Individual believes he would never again make such a error in judgment.  Tr. at 
105, 117.  The Individual also points out that he has been involved with volunteer community 
service work involving water distribution and trash cleanup for six years. Tr. at 109-110.  
 
I am aware of no additional evidence that the Individual has had any additional incidents of 
dishonesty in approximately the past five years. The Individual’s efforts at community service 
are commendable.  Nevertheless, I do not find that the Individual has presented sufficient 
evidence to mitigate the Criterion L concerns. The extensive time, some seven years, that the 
Individual maintained the falsehood concerning the accident and the fact that the Individual 
would deliberately lie under oath to avoid endangering his clearance outweigh the recent five 
year period where he has shown honesty and reliability. Consequently, the Criterion L concerns 
have not been resolved.   
 

D. Criterion F 
 
The LSO cited a Criterion F concern based on the Individual’s apparent failure to disclose an 
alcohol-related arrest in the 1990 QSP and the inconsistent answers given to the DOE 
Psychiatrist and a Personnel Security Specialist concerning his alcohol use.  
Criterion F describes a concern raised when a person has “[d]eliberately misrepresented, 
falsified, or omitted significant information from . . . a personnel security interview, written or 
oral statements made in response to official inquiry on a matter that is relevant to a determination 
regarding eligibility for DOE access authorization. . . .” 10 C.F.R. § 710.8(f).  The deliberate 
withholding of significant information raises serious issues with regard to the individual’s 
honesty, reliability and trustworthiness. As discussed above, the DOE security program is based 
on trust, and when a security clearance holder breaches that trust by misrepresenting, falsifying 
or omitting information, it is difficult to determine to what extent the individual can be trusted 
again in the future. See, e.g., Personnel Security Hearing, Case No. TSO-0361, slip op. at 7 
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(October 6, 2006); Personnel Security Hearing, Case No. VSO-0281, 27 DOE ¶ 82,821 at 
85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000). 
 
With regard to the disparate descriptions of his alcohol use the Individual gave the DOE 
Psychiatrist and the Personnel Security Specialist during the 2002 PSI, I find that this 
falsification was de minimus in nature (consumption of four beers per week vs. eight beers per 
week) and, as such, does not alone present a security concern. However, the Individual’s failure 
to list his July 1990 arrest for DWI in his August 1990 QSP raises significant security concerns. 
When I asked the Individual about his failure to list the DWI arrest he first stated “I didn’t record 
it as a DWI because it [the arrest] was dismissed.” Tr. at 107. When I implicitly pointed that it 
was unlikely that the charge was dismissed in such a short time the Individual replied “It’s been 
a long time. I can’t remember.” Tr. at 107. The Individual subsequently admitted the possibility 
that he in fact deliberately lied on the 1990 QSP. Tr. at 108. 
 
The falsification concerning the 1990 QSP did in fact occur a long time ago - over 16 years ago. 
If this were the only incident of failure to provide truthful information I might find that the 
concerns have been mitigated. However, I must also view this incident in light of  the significant 
pattern of falsification involved with the 1994 traffic accident which lasted from 1994 to 2001. 
Given this extensive background of the Individual’s failure to be candid and honest, I cannot find 
that the Individual has provided sufficient evidence to resolve the Criterion F concerns raised by 
the falsification of the 1990 QSP.  
 

IV. CONCLUSION 
 
As explained above, I find that the security concerns related to Criteria F, H, J, and L have not 
been resolved.  I cannot conclude that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly  consistent  with  the national  
interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s access authorization should not 
be restored.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: February 1, 2007 



1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 11, 2006

Case Number: TSO-0375

This Decision concerns the eligibility of XXXXXXXXXX. (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  As set forth below, it is my decision, based on the evidence and
testimony presented in this proceeding, that the individual’s access authorization should not be
restored.

I.  Background                          

The individual is employed at a Department of Energy (DOE) facility where his work requires him
to have an access authorization.  During a background investigation, the local DOE security office
discovered some derogatory information that created a security concern.  DOE asked the individual
to participate in a Personnel Security Interview (PSI) in order to resolve the information.  The PSI
did not resolve the security concerns.  Consequently, in February 2006, DOE suspended the
individual’s access authorization.

The local DOE security office issued a Notification Letter to the individual on February 10, 2006.
The Notification Letter alleges under 10 C.F.R. § 710.8(f) that the individual has “deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire
or a Questionnaire for Sensitive Positions, Personnel Qualifications Statement, a Personnel Security
Interview, written or oral statements made in response to an official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization. . . .”  10 C.F.R.
§ 710.8, subsection (f) (hereinafter referred to as Criterion F).  In the Notification Letter, DOE also
explained that the individual’s illegal use of drugs while holding a DOE access authorization raised
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2/ Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, possessed, used
or experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines,
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs
in the practice of medicine, or as otherwise authorized by Federal law.”  10 C.F.R. § 710.8(k).

concerns under the security regulations codified at 10 C.F.R. § 710.8, subsection (k) (hereinafter
referred to as Criterion K).  2/ 

Because of these security concerns, the case was referred for administrative review.  The individual
filed a request for a hearing on the concerns raised in the Notification Letter.  DOE transmitted the
individual’s hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director
appointed me as the Hearing Officer in this case.  

At the hearing, the individual testified on his own behalf and elected to call five witnesses.  The
agency did not call any witnesses.  The transcript taken at the hearing shall be hereinafter cited as
“Tr.” Documents that were submitted by the DOE counsel during this proceeding constitute exhibits
to the hearing transcript and shall be cited as “Ex.”

II.  Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and
the individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).
10 C.F.R. Part 710 generally provides that “[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all relevant information,
favorable and unfavorable, as to whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly consistent with the national interest.
Any doubt as to the individual’s access authorization eligibility shall be resolved in favor of national
security.”  10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this decision:
the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct; the
individual’s age and maturity at the time of the conduct; the voluntariness of the individual’s
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct, the potential for pressure, coercion, exploitation, or duress;
the likelihood of continuation or recurrence; and other relevant and material factors. See 10 C.F.R.
§§ 710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the
testimony and exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual’s
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.27(d).  In the present case, the individual has not convinced me that restoring his security



- 3 -

clearance would not endanger the common defense and would clearly be in the national interest.  The
specific findings that I make in support of this determination are discussed below.  

III.  Findings of Fact

On April 30, 2003, the individual signed and dated a Questionnaire for National Security Positions
(QNSP) certifying that he had not illegally used any controlled substance in the last seven years.
DOE Ex. 3.  The DOE granted the individual an “L” access authorization based on the assumption
that the individual had provided truthful answers on his QNSP.  However, on April 13, 2005, the
individual signed and dated another QNSP certifying that he had used marijuana “an unrecalled
number of times and mushrooms four times from October 2000 to February 2002.”  Id.  

The individual’s use of illegal drugs and his falsification on a QNSP prompted DOE to conduct a
PSI on December 13, 2005.  During the PSI, the individual admitted that he consciously and
deliberately misled the DOE in 2003 by answering “no” to illegal drug use on his QNSP.  The
individual stated that he answered “no” because “he was ashamed and scared of the negative
consequences that an affirmative answer may have on his security clearance.”  Id.  The individual
also acknowledged in the PSI that he had told the OPM investigator that he deliberately did not list
that he had used any kind of illegal drugs on his 2003 QNSP.

With respect to the individual’s drug use from October 2000 to February 2002, the individual states
that he used marijuana about twice a month for a total of 32 times during this time period, usually
at college parties but occasionally in the backyard of his parents’ house.  The individual states that
he experimented with mushrooms on four occasions, eating a quarter of a cap or part of the stem of
a mushroom.  The individual further states that he has contributed money to purchase marijuana ($5
to $10 dollars at a time).  He also states that he used drugs “out of curiosity, social pressure and
escape” from family problems which included the separation of his parents, the pregnancy of his
15 year-old sister and the deaths of several family members.  

According to the individual, he states that he last used illegal drugs in February 2002.  He states that
“God changed his heart” in February 2002 and he reformed by discontinuing all illegal drug use.  He
indicates that he has no intention of using illegal drugs in the future. 

IV.  Analysis
   

A.  Security Concerns Cited Under 10 C.F.R. § 710.8(f) and (k)

False statements or misrepresentations by an individual in the course of an official inquiry regarding
a determination of eligibility for DOE access authorization raise serious issues of honesty, reliability,
and trustworthiness.  The DOE security program is based on trust, and when an access authorization
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted
again in the future.  See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752
at 85,515 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-0281),
27 DOE ¶ 82,821 at 85,915 (1999), aff’d, Personnel Security Review (Case No. VSA-0281), 27 DOE
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¶ 83,030 (2000) (terminated by OSA, 2000).  This security concern applies, however, only to
misstatements that are “deliberate” and involve “significant” information.  10 C.F.R. § 710.8(f)
(Criterion F).  Based on the record before me, I find that the individual deliberately misrepresented
significant information on his QNSP.  Consequently, DOE properly invoked Criterion F in this case.

A finding of derogatory information does not, however, end the evaluation of evidence concerning
the individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-
0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No.
VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154),
27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).  Cases involving verified falsifications or
misrepresentations are nonetheless difficult to resolve because there are neither experts to opine
about what constitutes rehabilitation from lying nor security programs to achieve rehabilitation.
Therefore, Hearing Officers must look at the statements of an individual, the facts surrounding the
misrepresentation or false statement and the individual’s subsequent history in order to assess
whether the individual has rehabilitated himself from the falsehood and whether restoring the
security clearance would pose a threat to national security.  See Personnel Security Hearing (Case
No. VSO-0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review (Case No. VSA-0327),
28 DOE ¶ 83, 005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case No. VSO-
0418), 28 DOE ¶ 82,795 (2001).  In the end, as a Hearing Officer, I must exercise my common sense
judgment whether the individual’s access authorization should be restored after considering the
applicable factors prescribed in 10 C.F.R. § 710.7(c).

The Criterion K security concerns at issue here are predicated on statements made by the individual
during a PSI conducted by the DOE in December 2005.  Specifically, the individual told the
Personnel Security Specialist that he used marijuana from October 2000 to February 2002 twice a
month for a total of 32 times during this time period.  As a general matter, use of an illegal drug by
an individual holding a security clearance is a source of serious concern since the ability to safeguard
national security information is diminished when judgement and reliability is impaired, and
individuals who use illegal drugs may be susceptible to being coerced or exploited to reveal
classified matters.  In addition, the use of illegal drugs raises questions about an individual’s ability
or willingness to comply with laws, rules and regulations.  These concerns are indeed important and
have been recognized by a number of Hearing Officers in similar cases.  See, e.g., Personnel Security
Hearing (Case No. VSO-0221), 27 DOE ¶ 82,792 at 85,762 (1999); Personnel Security Hearing
(Case No. VSO-0200), 27 DOE ¶ 82,770 at 85,628 (1998). 

B.  Mitigation of Criteria F and K Concerns

The key issue in this case is whether the individual has brought forward sufficient evidence to
demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In
considering this question, I found that the nature of the individual’s misrepresentations was serious.
The individual’s lack of candor concerning an area in his life that could increase his vulnerability
to coercion or blackmail raises important security concerns.  The DOE must rely on individuals who
are granted access authorization to be honest and truthful; this important principle underlies the
criterion set forth in 10 C.F.R. § 710.8(f).  This principle has been consistently recognized by DOE
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Hearing Officers.  See, e.g., Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821
at 85,915 (1999). 

During the hearing, the individual explained his falsification on his April 30, 2003 QNSP.  He
testified that about two years later when he received the paperwork to complete his April 13, 2005
QNSP, “it had come to the forefront of his mind” that he had omitted some critical information from
his 2003 QNSP.  Tr. at 127.  At this time, the individual testified that he wanted to come in to the
security office and talk to someone about his omission.  The individual further testified that he
immediately sent an e-mail to a contact at DOE.  Id. at 128.  He stated that he later had a
conversation with a contact at DOE and asked whether he should come in to resolve his issues.  He
was told that he should accurately complete the new QNSP and that he would be contacted about his
omission.  

During the course of the hearing, the individual explained that his falsification was an isolated
incident that was not in line with his character.  Tr. at 9.  He testified that he now fully understands
“the significance of national security and the national security process, and that my intentions behind
full disclosure of my past drug use were setting the record straight and making things right, which
reflect my true character of being honest and upright.”  Id.  He explained that he fully recognized the
consequences of disclosing his falsification, but he nevertheless wanted to correct his record.  The
individual testified that he was 21 years old at the time of the omission and that he has matured
greatly since then.  According to the individual, “I had a very limited understanding of what it was
to have a job . . . I helped my parents out in their restaurant for the longest time and I had student
jobs, but that was the first time I really had . . a serious job, and a lot of maturity comes with just
understanding what you’re doing now . . it’s not a game, especially with national security.”  Tr. at
143.  The individual testified that he has learned a lot in the last two years and has become more
involved in the church.  Id. at 144.  He testified that he now fully understands what it means to be
completely truthful with the DOE when completing security paperwork.  Tr. at 164.  He reiterated
that he is very remorseful for the omission he made in his 2003 QNSP and believes that his life has
changed in a positive manner in the last two years as evidenced by his commitment and involvement
in the church.  

During the hearing, several witnesses testified on behalf of the individual.  The individual’s pastor,
who has known the individual for four years, described the individual as a man of integrity.  Tr. at
99.  He testified that the individual works with the youth (specifically at a youth detention center)
and other ministries in the church.  The individual’s pastor further testified that the individual has
an excellent reputation around the church community, stating that he is “a man of God that always
represents himself properly.”  Id.  at 100.  According to the individual’s pastor, the individual’s
activities in the church show that he “really desires to do the right thing.”  Id. at 103.  He believes
the individual has made a positive lifetime change in the last two years and has observed a rapid
maturity in the individual.  The individual’s pastor believes the individual fully comprehends the
severity of his falsification and believes that the individual “has learned the value of telling the
truth.”  Id. at 109.  He further testified that he did not believe the individual was susceptible to
blackmail or coercion because the individual “owned up”to what he did.  Id. at 110.  
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The individual’s other witnesses included a supervisor, a co-worker and two of the individual’s
friends.  The individual’s supervisor has worked with the individual for two years.  She described
the individual as an honest, capable and dependable person who has a good reputation at work.  Tr.
at 13.  The supervisor testified that the individual has matured a great deal in the last couple of years,
which she attributes to the individual’s life, school experiences and strong religious background  Id.
at 14.  According to the supervisor, “I don’t think [the individual] had a real good sense of the
importance or how critical it was that [he] respond to everything in a mature manner at that point.
I think it evolved, because I don’t think [the individual] was very familiar with that working
environment or the government environment.”  Id. at 14.  She believes the individual now
understands “the importance of being totally forthright with all of his responses.”  Id. at 16.  The
individual’s supervisor reiterated that the individual was a student at the time of his falsification.
Since then, the supervisor testified that the individual started to take his career very seriously, “he
worked through and he got his master’s degree, and that requires a level of maturity right there to
work and get your master’s degree at the same time and do extraordinary well.”  Id. at 26.  The
supervisor described the individual as “extraordinarily honest” and had no reason to believe that he
would be susceptible to blackmail.  Id. at 15.  Similarly, the individual’s co-worker and friends
testified to the individual’s honesty and good character.  They also testified about the changes the
individual has made in his life due to his religious convictions and his involvement with various
church ministries.  Tr. at 2-3.  These witnesses further testified about the individual’s openness
regarding his past and believe he will not falsify information in the future.  Id. at 79, 85.               
 
In a number of decisions, DOE hearing officers have considered the implications of falsifications.
The factors considered in these cases include the following: whether the individual came forward
voluntarily to admit his falsifications, compare Personnel Security Hearing (Case No. VSO-0037),
25 DOE ¶ 82,778 (1995), affirmed (OSA, 1996) (voluntary disclosure by the individual), with
Personnel Security Hearing (Case No. VSO-0327), 28 DOE ¶ 83,005 (2000), affirmed (OSA, 2000)
(falsification discovered by DOE security); the length of time the falsehood was maintained; whether
a pattern of falsification is evident; and the amount of time that has transpired since the individual’s
admission.  See Personnel Security Hearing (Case No. VSO-0327) (2000), affirmed (OSA, 2000)
(less than a year of truthfulness insufficient to overcome long history of falsification).  See also
Personnel Security Hearing (Case No. VSO-0289), 27 DOE ¶ 82,823 (1999) (19 months since last
falsification not sufficient evidence of reformation from falsifying by denying drug use); Personnel
Security Hearing (Case No. VSO-0319), 27 DOE ¶ 82,851 (2000), affirmed (OSA, 2000).  

After considering all the evidence before me, I believe the individual has failed to mitigate the
security concerns arising from his omission about his drug use.  Although the individual appeared
to be very remorseful for his falsification and now understands the importance of being totally
forthright in his responses, I find his explanation for his omission to be unpersuasive.  First, the
individual’s willingness to conceal information from the DOE in order to avoid adverse
consequences is an action that is simply unacceptable among access authorization holders.  See
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 (1995), affirmed (OSA, 1995).
In addition, I am not convinced that the individual came forward to report his omission completely
on his own volition.  In 2005, the individual was required to complete a new QNSP and had to make
a choice whether or not to perpetuate the falsehood.  If the individual had not been required to
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complete a new QNSP at that time, there is no indication in the record that the individual would have
come forward voluntarily.   Second, the individual maintained his falsification for about two years
while his period of honesty is of a significantly shorter duration (14 months, ten months short of two
years).  Fourteen months is simply not sufficient to mitigate a two year period of falsehood.  Other
factors that do not augur in the individual’s favor are the following: (1) the individual’s falsification
is fairly recent; (2) although the individual asserts that he did not fully comprehend the seriousness
of withholding information on his 2003 QNSP, he acknowledged during the 2005 PSI that he
intentionally did not disclose his drug use because he knew it would jeopardize his chances to obtain
a clearance; (3) during the two-year period that the individual maintained the falsehood, the
individual was vulnerable to blackmail, pressure or coercion; and (4) at the time of his falsification
in 2003, the individual was an adult, albeit a young adult.  For all the foregoing reasons, I find that
the individual has failed to mitigate the security concerns raised by Criterion F.  

As stated earlier, with respect to Criterion K, the use of illegal drugs, and the disregard for law and
authority that such use suggests, indicate a serious lapse in judgment and reliability.  However, for
the reasons set forth below, I believe that the individual has mitigated the concerns regarding
Criterion K.  He has demonstrated his intent not to abuse any drugs in the future.  See Adjudicative
Guidelines for Determining Eligibility for Access to Classified Information (December 29, 2005
Memorandum for William Leonard, Director, Information Security Oversight Office).   During the
hearing, the individual testified that he had not used marijuana or any other illegal drugs in four
years, since February 2002.  As stated earlier, the individual testified that he had made drastic
changes in his life since his drug use. He is very involved in the work of his church and no longer
associates with individuals who are involved with illegal drugs.  I am convinced that the individual
has not used illegal drugs for over four years prior to the hearing date.  This behavior does not cast
doubt on the individual’s current reliability, trustworthiness or good judgement.  Id.  Furthermore,
the individual has provided credible assurances that he will not use drugs in the future.  In the end,
the individual has provided  compelling testimonial evidence that lead me to conclude that his past
use of illegal drugs is unlikely to recur.  Accordingly, after carefully weighing all the evidence, both
favorable and unfavorable, I find that the individual has provided sufficient compelling evidence to
mitigate the Criterion K concerns at issue. 

IV.  Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8(f) and (k).
I find that the individual has resolved the security concerns raised under Criterion K.  However, I
find that the individual has not presented adequate mitigating factors that alleviate the legitimate
security concerns under Criterion F.    In view of the record before me, I find that the individual has
not demonstrated that restoring his access authorization would not endanger the common defense
and would be consistent with the national interest.  Accordingly,  I find that the individual’s access



- 8 -

authorization should not be restored.  The individual may seek review of this Decision by an Appeal
Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: March 23, 2007          
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This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual should be granted an access authorization.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and is an applicant for an access authorization.  The
individual’s May 2004 Questionnaire for National Security Positions
(QNSP) and his background investigation indicated issues with the
misuse of alcohol, alcohol treatment/counseling, and an alcohol
related arrest.  In September 2005, the DOE conducted a Personnel
Security Interview with the individual (the 2005 PSI).  The
individual was evaluated in December 2005 by a DOE-consultant
Psychiatrist (the DOE-consultant Psychiatrist), who issued a report
containing his conclusions and observations.  

In February 2006, the Manager for Personnel Security of the DOE
area office where the individual is employed (the Manager) issued
a Notification Letter to the individual.  In this letter, the
Manager states that the individual’s behavior has raised security
concerns under Section 710.8 (j) of the regulations governing
eligibility for access to classified material.  Specifically, with
respect to Criterion (j), the Operations Office finds that the DOE-
consultant Psychiatrist diagnosed the individual as meeting the
criteria for “Alcohol Dependence, with Physiological Dependence, in
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Early Full Remission” (hereinafter alcohol dependence) found in the
Diagnostic and Statistical Manual of the American Psychiatric
Association, IVth Edition (DSM-IV TR).  The Notification Letter
also refers to following alcohol related events or incidents
involving the individual:

(l) in May 2005, he participated in a 28-day inpatient
treatment program for substance abuse (the 2005 inpatient
program);

(2) on May 3, 2005, a physician employed at the
individual’s work site assessed him as being not fit for
duty with a blood alcohol concentration of .096.  This
assessment was made after the individual had called in
sick because he was hung over.

(3) in May 2002, the individual was arrested and charged
with Driving While Intoxicated;

(4) from January 2002 to May 2002, the individual
participated in a 10-week outpatient treatment program
for alcohol dependence (the 2002 outpatient treatment
program);

(5) the individual indicated at his 2005 PSI that from
2000 to 2005, he sought treatment for his alcohol use
with numerous medical professionals who told him that he
had a problem with alcohol and/or diagnosed him as
alcohol dependent;

(6) During the 2005 PSI, the individual indicated that he
initially realized that he was abusing alcohol and was
alcohol dependent in 1995.  He also acknowledged that he
missed work approximately five times because he drank
alcohol to excess the night before, and that both his
spouse and his father have expressed concern over his use
of alcohol.

Attachment to January 2006 Notification Letter at 1-2.

In March 2006, the individual requested a hearing to respond to the
concerns raised in the Notification Letter.  The requested hearing
in this matter was convened in July 2006 (hereinafter the
“Hearing”).  In his written request for a hearing and in his
testimony at the Hearing, the individual admitted that he has been
a user of alcohol habitually to excess and was properly diagnosed
as alcohol dependent.  Accordingly, I find that the individual 
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properly was diagnosed with alcohol dependence subject to Criterion
(j).  The testimony at the Hearing focused chiefly on the
individual’s efforts to mitigate the concerns raised by this
diagnosis through abstinence from alcohol and recovery activities.

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
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1/ As indicated by the testimony of the DOE-consultant
Psychiatrist (TR at 13-15) and by his curriculum vita (DOE Hearing
Exhibit No. 4), he clearly qualifies as an expert witness in the
area of alcohol and substance abuse.  

See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from nine persons.  The DOE
presented the testimony of the DOE-consultant Psychiatrist. 1/  
The individual, who was represented by counsel, testified and
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2/ As indicated by their testimony (TR at 43-44, 49-50, and 127-
128), the EAP psychologist and the individual’s alcohol counselor
qualify as expert witnesses in the area of treating alcohol
dependence.

presented the testimony of the clinical psychologist who directs
the employee assistance and fitness for duty programs at his
workplace (the EAP psychologist), his alcohol counselor, 2/  the
program director of his 2005 inpatient treatment program (the
inpatient program director), his AA sponsor, his wife, his
supervisor and a social friend. 

A.  The DOE-Consultant Psychiatrist

The DOE-consultant Psychiatrist testified that in December 2005 he
met with the individual for an evaluation concerning the
individual’s alcohol problems.  He stated that prior to the
evaluation, he reviewed the individual’s personnel security file
that was provided to him by the DOE.  He also  obtained and
reviewed the individual’s medical records.  He then conducted an
extensive interview with the individual, and administered a variety
of psychological and laboratory tests.  TR at 15-17.  He testified
that he concluded from his evaluation that the individual suffered
from alcohol dependence.  

Actually, that [diagnosis] was pretty straightforward,
because half a dozen or more previous professionals had
made the same diagnosis, and [the individual] himself
felt that that was the diagnosis that fit his problems.

I specified that his alcohol dependence was at one time
so severe that it caused him to become physically
dependent on alcohol, [so] I appended the specifier
alcohol dependence with physiological dependence, again
as most of the previous evaluators had done as well.

TR at 17.  The DOE-consultant Psychiatrist characterized the
individual as making largely unsuccessful efforts to rehabilitate
himself from 2000 until he entered his 2005 inpatient treatment
program.

. . . he had one fairly protracted period of sobriety in
2002, after he started to get treatment in 2000, but
generally had a sputtering course of trying to maintain
his sobriety, tried different types of treatment, kept
coming back to try to get sobriety, but was basically
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unsuccessful in those early years, until he kind of hit
bottom with his episode at work on May 2  2005, andnd

subsequent inpatient treatment.

TR at 20.  The DOE-consultant Psychiatrist testified that the
individual’s reported sobriety date was May 2, 2005.  He
characterized this date as believable because it was just before he
entered his inpatient treatment program.

Hopefully, if these treatment programs are worth all the
money and are as effective as they say, with their
trained staff and large amounts of time, you’d expect
that once somebody went into that program that they would
indeed have a much better chance of maintaining their
sobriety during it and after it.

TR at 23-24.  The DOE-consultant Psychiatrist testified that the
individual appeared to be truthful in acknowledging the treatments
and failures in his alcohol history, and that his consumption of
alcohol leading to his diagnosis of alcohol dependence was “pretty
much self-reported.”  TR at 24.  He stated that 

At the time I saw [the individual], he already had about
seven months of sobriety, and as I noted in my report, I
didn’t notice much denial at that time.  In a sense, he
acknowledged that he had a problem, but now was in the
process of taking care of it.

TR at 24.  He further indicated that at the time of his December
2005 evaluation, the individual’s laboratory tests were within
normal range, 

so those were consistent with his statement that he had
maintained his sobriety for seven months before seeing
me.

TR at 28-29.  

Based on his diagnosis, the DOE-consultant Psychiatrist made
recommendations in his Report concerning what the individual needed
to do to demonstrate rehabilitation and reformation from his
alcohol dependence.  He testified that the individual could
demonstrate rehabilitation and reformation by abstaining from all
use of alcohol for twelve months, and by continuing his current
treatment program, which the DOE-consultant Psychiatrist described
as “especially admirable.”  TR at 26.
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Following the [2005 inpatient program], he did an
intensive outpatient program with [the individual’s
alcohol counselor].  He was kind of a poster child for AA
participation when I saw him, in that he was doing almost
daily meetings – I think up around six a week.  He had
obtained a sponsor.

His outpatient program, therefore, was much more than I
usually set as a standard.  I usually would mention at
least once-a-week participation, and he had gone far
above that.

TR at 27.

After listening to the testimony of the individual and his
witnesses, the DOE-consultant Psychiatrist concluded that the
individual had demonstrated  rehabilitation and reformation from
alcohol dependence.  He stated that the individual’s gamma GT liver
enzyme readings for June 2005, December 2005 and May 2006 are
compatible with the individual’s assertion that he stopped drinking
in May 2005 and has maintained his sobriety since that time.  TR at
204-206.  He stated that the individual articulated at the Hearing

A very mature expression of his sobriety.  It sounds like
he’s doing all the right things.

TR at 207.  

The bottom line is I try to be consistent with what I say
in my report, and I recommended a one-year program
beginning May 2  [2005], and it sounds like he’s donend

that very well.  He’s now a year and two months in that
program, sounds like he’s participating very well, sounds
like his prognosis is great.  So I guess I’d conclude by
saying that it does look like at this point in time there
is adequate evidence of rehabilitation or reformation
from this alcohol dependence problem.

TR at 209.  The DOE-consultant Psychiatrist also stated that the
individual’s risk of relapse now is low.  TR at 210.

B.  The EAP Psychologist

The EAP psychologist testified that he first met the individual in
January 2001 when the individual came to him for assistance.  TR at
53.  He stated that he was concerned from the beginning by the
individual’s alcohol use.  He stated that the individual’s
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willingness to acknowledge his alcohol problem was transient until
he completed his May 2005 inpatient treatment program, and since
then his acknowledgment of his alcohol problem has been total.  TR
at 53-54.

I think his commitment to sobriety has been profound
since he left that treatment program, as shown by his
participation in AA, multiple meetings a week, sometimes
multiple meetings a day, his work with his [AA] sponsor,
his work with . . . the outpatient counselor here in town
who speaks very positively about him.

TR at 55.  He stated that since June 2005, the individual has been
subjected to twice weekly alcohol and drug testing in the
workplace, and that all of the results have been negative.  TR at
46.  He stated that he has been meeting with the individual on a
monthly basis since June 2005 as part of the individual’s fitness
for duty requirement, and that in their recent conversations the
individual has discussed the importance for him to maintain his
sobriety, and that the individual is cautious in his approach to
maintaining sobriety.  He characterized the individual’s risk of
relapse as “very low.”  TR at 55-56.

C.  The Individual’s Alcohol Counselor

The individual’s alcohol counselor testified that the individual
enrolled in his outpatient treatment program in June 2005, several
days after completing his 2005 inpatient treatment program.  He
stated that the individual successfully completed his 12 week
outpatient treatment program and regularly attends a weekly
aftercare group session.  TR at 140-146.  He testified that

I see in him a real desire to never use alcohol again,
and I believe that he’s connected not only to the
[aftercare] group, he’s connected to me as well. . . . I
think he incredibly embraces recovery, and it’s like a
hobby, it’s something that he really enjoys and really
wants to keep going, and he really has a desire to help
other people.

TR at 147.  The alcohol counselor recommended that the individual
continue his involvement in AA.  TR at 137.  He stated that he
continued to hold the views that he provided in a May 30, 2006
letter to the Hearing Officer, in which he stated that he has seen
no indication that the individual has used alcohol since June 2005
and has no concerns with regard to the individual’s susceptibility
of relapse.  TR at 132.
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D.  The Inpatient Program Director

The inpatient program director testified that since October 2004,
he has been the program director for the inpatient program that the
individual completed in early June 2005.  TR at 151.  He stated
that he did not have direct contact with the individual during his
participation in the program, but that he reviewed the individual’s
progress in treatment during weekly staff meetings.  TR at 158.  He
stated that at the request of the individual’s counsel, he reviewed
the individual’s file, and concluded that the individual
successfully completed his inpatient program.  He stated that the
statement on the individual’s discharge document that he left
treatment “against clinical advice” was incorrect.  TR at 155-157.

E.  The Individual’s AA Sponsor

The individual’s AA sponsor testified that he has been sober since
1986 and considered having a sponsor to be a recommended tool for
maintaining sobriety through AA.

I’d say it’s recommended.  I guess I’ve heard of people
who stayed sober without it, but if you don’t have
somebody to check in with and work with, your
probabilities are probably less.

TR at 74.  He stated that he and the individual meet weekly and are
“working our way through the [12] steps again.”  TR at 76-77. He
stated that he believes that the individual has made a commitment
to AA, and that as long as the individual continues with AA, 

I’m very confident he won’t drink anymore.  I think he’s
in the community.

TR at 77.  He stated that the individual has been “a joy” to
sponsor, and that their relationship will continue as long as the
individual wants it.  TR at 86-87.

F.  The Individual

The individual testified that the history of his misuse of alcohol
reported by the DOE-consultant Psychiatrist was accurate, and that
he had made an effort to be forthcoming in providing information to
the DOE-consultant Psychiatrist and the DOE security investigators.
TR at 167.  He stated that he has not consumed alcohol since May 2,
2005. TR at 168.  He stated that on the last day that he consumed
alcohol, which was a Sunday, he already had made arrangements to go



- 10 -

to inpatient treatment later that week, and may have consumed more
than usual.

From what I understand now, it’s not real uncommon for
people to kind of go on a bender before they go into
treatment.  I didn’t plan on not being able to make it to
work [on Monday], but that was the result.

TR at 168.  He stated that he arranged for inpatient treatment
because

It was obvious that doing it on my own wasn’t working and
I needed some help, things weren’t getting any better. 

TR at 169.  He stated that health concerns, including liver
problems, an inflamed pancreas, and high blood pressure, and
concern for keeping his job helped motivate him to seek treatment.
TR at 170.  He testified that when he was unable to go to work on
May 2, 2005, his employer’s staff doctor and his supervisor
arranged for him to be admitted to a hospital for detox.  After
three days of detox, he spent one night at home and then left for
his inpatient treatment program.  TR at 172-173.

He stated that the hospital detox followed by an inpatient program
removed him from his situation enough so that he could seriously
address his sobriety.

In the 28-day program . . . it was kind of an AA tool-
gathering boot camp.  You’re bombarded with it.  You get
it ten hours a day.  Your schedule is real regimented.
You go to the same groups, you hear lectures on different
topics [such as] relapse prevention, sponsors,
resentments, anger, fears, all these things that people
who are addicts need to address.

TR at 198-199. 

The individual testified that since his detox and inpatient
program, he has had no cravings for alcohol or urges to drink
although he expects them to occur at some point.

No.  In a way, that almost worries me, because I haven’t
[had cravings for alcohol], because it’s going to happen.
I’m not naive in that regard, but I really haven’t had
any problem.  The obsession, I’ve been relieved.  I can’t
explain that.  It’s just that simple.
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TR at 175.  He stated that if he experienced cravings, he would
contact his AA sponsor or other people in AA.

My program is really a preventive/preemptive kind of
situation.  I haven’t had any terrible urges or cravings,
but I’m told I will someday.  So that’s why I go to so
many meetings, that’s why I interact, that’s why I
participate, is to get these emotions out and address
certain situations or emotions that I’m feeling that have
caused me to drink in the past, before I get to that
point to where there is a drink in front of me and I’m
thinking about picking it up or before I’m getting in the
car to go to the liquor store.

TR at 177.  He stated that the EAP psychologist and his supervisor
also are people he can talk to if he has the urge to drink.  TR
at 178.  He also stated that he has learned to adopt preemptive
techniques such as keeping a non-alcoholic beverage in hand when he
is in social situations where alcohol is served.  TR at 183-185.

The individual testified that he intends to maintain complete
abstinence from alcohol in the future.  TR at 179.  He stated that
physically, mentally and emotionally, his sobriety has brought many
benefits.  He stated that he feels brighter, more dynamic, more
outgoing, and more alert, and that his memory and self-esteem have
significantly improved.  TR at 180.  

The individual stated that he enjoys going to AA and that he plans
to continue his active involvement in it.  TR at 189-190.  He
stated that he also enjoys the aftercare group sessions run by his
alcohol counselor.  TR at 190.  He also stated that he has achieved
a spiritual awakening through AA that helps to support his
sobriety.  TR at 195.

G.  The Individual’s Wife

The individual’s wife testified that she has known the individual
for about twenty years and has been married to him for eleven
years.  TR at 99.  She stated that the individual’s drinking got
much heavier after a traumatic family event that occurred in 2000.
TR at 100.  She stated that from 2000 until early 2005, she tried
to talk to the individual about his drinking and to support his
unsuccessful efforts at sobriety.  TR at 103-105.  She stated that
since he attended the 2005 inpatient program his life has
“blossomed.”
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He’s a much fuller person.  He’s all there, all the time.
He’s a happier person.  He’s more there for me.  He’s
happy in all his endeavors.  He’s happy to go to work,
and he’s happy to do what he loves to do, fishing,
hunting, gardening.

TR at 106.  She testified that she can always tell if the
individual is drinking, and believes that she would know if he had
a drink.  TR at 107.  She stated that when the individual was
drinking heavily, he was “more of an at-home drinker.”  TR at 110.
She believes that the individual is truthful when he states that
his last alcoholic beverage was in May 2005 prior to his inpatient
program.  TR at 107 and 110.  She stated that she does not consume
alcohol at home or in the individual’s presence, and that they keep
no alcohol in their home.  TR at 109.  She testified that in social
situations where alcohol is available, the individual doesn’t
drink.

It’s become such a nonissue for him, that I don’t worry
about him.

TR at 108.  She stated that if the individual were having a problem
with alcohol, she would contact his AA sponsor and his alcohol
counselor.  TR at 108.  She stated that she believes that he has
truly embraced sobriety.  TR at 112.

H.  The Individual’s Supervisor

The individual’s supervisor stated that he has worked with the
individual for five or six years and has supervised him for about
three-and-a-half years.  TR at 59-60.  He stated that he supervises
the individual in his technical work and also has acted as his line
manager and been responsible for his performance evaluations.  TR
at 60.  He stated that he does not see the individual outside of
the workplace.  TR at 61.  

The individual’s supervisor testified that before the individual
entered his 2005 inpatient program, 

it seemed to me that he was doing very well and that
things were going quite well.  However, since [the
inpatient program], it’s clear that he’s capable of a
great deal more, because he’s been doing much higher
quality or productivity of work since then.

TR at 62.  He stated that in early May 2005, when the individual
called him and stated that he was too hung over to come to work,
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I went to his house at his request and helped him get to
Occupational Medicine, and took him down to [the hospital
for detox].

TR at 68

He stated that he has not been aware of the individual having any
alcohol problems since May 2005, and that he is an extremely
valuable employee.  TR at 64.  He described his current knowledge
of the individual’s rehabilitation as follows:

He’s acknowledged his dependence on alcohol and his
commitment to living without it and to be productive and
finding the full range of his capacities in our programs.
He’s very dedicated to exploring this new person that
he’s found and seeing how good of an employee . . . he
can be.

TR at 68.

I.  The Individual’s Social Friend

The individual’s social friend testified that he moved next door to
the individual in July 2005 and has known him since then.  TR at
118.  He stated that he and the individual have developed a social
relationship based on their mutual interest in gardening, hunting
and fishing.  TR at 119.  The social friend stated that he stopped
consuming alcohol about twenty years ago for health reasons.  He
stated that when he and the individual go on hunting and fishing
trips, they both consume soda.  He stated that they have been
hunting on three occasions and gone fishing once.  TR at 120-121.
He stated that he also has observed the individual at neighborhood
barbecues where alcohol is served.  He stated that he has never
witnessed the individual consume alcohol.  TR at 122.     

IV.  ANALYSIS

The individual believes that he has demonstrated rehabilitation
from his diagnosis of alcohol dependence by following the advice of
the DOE-consultant Psychiatrist, abstaining from alcohol since May
2, 2005, and by actively participating in alcohol counseling and
AA.  In addition, he asserts that he has learned to identify and
manage the emotions that can lead to the urge to drink, that he has
a strong support network to assist him in maintaining sobriety, and
that he has acquired skills for avoiding alcohol in social
situations where it is present.  Finally, he asserts that he has a
strong commitment to maintain his sobriety and to continue his AA
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involvement in the future.  For the reasons stated below, I
conclude that the individual’s arguments and supporting evidence
mitigate the Criterion (j) security concern identified in the
Notification Letter.   

The testimony at the Hearing indicated that the individual has been
abstinent from alcohol since May 2, 2005.  The testimony of the
individual’s alcohol counselor, the EAP psychologist, the
individual’s AA sponsor, the individual’s wife and the individual’s
social friend supports the individual’s assertions concerning his
abstinence.  In addition, the individual has been subjected to
random alcohol and drug testing on a twice weekly basis throughout
this period, and all of the test results have been negative.
Finally, the DOE-consultant Psychiatrist testified that the
individual’s liver enzyme tests taken in June 2005, December 2005
and May 2006 are compatible with the individual’s having maintained
his sobriety since May 2, 2005.  I therefore find that the
individual has been abstinent from alcohol since May 2, 2005, a
period of more than fourteen months as of the date of the
individual’s Hearing. 

In their testimony at the Hearing, both the DOE-consultant
Psychiatrist and the EAP psychologist agreed that the individual’s
sobriety and counseling activities constitute rehabilitation from
his diagnosis of alcohol dependence.  The individual’s alcohol
counselor also indicated that he considered the individual’s risk
of relapse to be low.  In the administrative review process, it is
the Hearing Officer who has the responsibility for forming an
opinion as to whether an individual with alcohol problems has
exhibited rehabilitation or reformation for purposes of Part 710.
See 10 C.F.R. § 710.27.  The DOE does not have a set policy on what
constitutes rehabilitation and reformation from alcohol diagnoses,
but instead makes a case-by-case determination based on the
available evidence.  In making this determination, Hearing Officers
properly give a great deal of deference to the expert opinions of
Psychiatrists and other mental health professionals. See, e.g.,
Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764
(1995) (finding of rehabilitation); Personnel Security Hearing
(Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no
rehabilitation).  

The DOE-consultant Psychiatrist asserted that in his testimony at
the Hearing, the individual articulated a very mature expression of
his sobriety, and that he appears to be doing “all the right
things” to maintain that sobriety.  He concluded that the
individual is now rehabilitated and that his risk of relapse is
low.  The EAP Psychologist testified that the individual’s
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3/ I believe that this finding is in accordance with the recently
issued revision of the “Adjudicative Guidelines Approved by the
President in Accordance With the Provisions of Executive Order
12968”, that were originally published as an appendix to Subpart A
of the Part 710 regulations at 66 Fed. Reg. 47061 (September 11,
2001).  The revised Adjudicative Guidelines provide that security
concerns raised by an individual’s alcohol dependence can be
mitigated by the individual’s successful completion of inpatient or
outpatient counseling, by the individual demonstrating a clear and
established pattern of abstinence in accordance with treatment
recommendations, and by receiving a favorable prognosis from a duly
qualified medical professional.  See Adjudicative Guidelines for
Determining Eligibility for Access to Classified Information,
http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf
(December 29, 2005).

completion of his inpatient program, his acknowledgment of his
alcohol problem and his commitment to sobriety have been total. He
characterized the individual’s risk of relapse as very low. The
individual’s alcohol counselor essentially concurred in these
conclusions.  

I agree with the findings of the DOE-consultant Psychiatrist, the
EAP Psychologist, and the individual’s alcohol counselor.  As noted
above, my positive assessment of the individual’s demeanor and of
the evidence presented at the Hearing convince me that the
individual has maintained his sobriety since May 2, 2005, and that
he has committed himself to maintaining sobriety through ongoing
involvement with AA.  The individual’s testimony convinces me that
he has gained emotional insights, learned coping techniques and
constructed a sobriety support system that will greatly reduce the
risk of an alcoholic relapse.  These positive developments are
significant factors which indicate rehabilitation and reformation
from his alcohol dependence.  They convince me that the medical
experts are correct in concluding that the individual is
rehabilitated from his alcohol dependence and that his future risk
of being involved in  alcohol-related problems is not unacceptably
high for someone holding an access authorization. 3/   

Accordingly, I conclude that it now is appropriate for the
individual to be granted an access authorization.

V. CONCLUSION

For the reasons set forth above, I find that the individual
suffered from an alcohol dependence subject to Criterion (j).
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Further, I find that this derogatory information under
Criterion (j) has been mitigated by sufficient evidence of
rehabilitation and reformation.  Accordingly, after considering all
of the relevant information, favorable or unfavorable, in a
comprehensive and common-sense manner, I conclude that the
individual has demonstrated that granting him access authorization
would not endanger the common defense and would be clearly
consistent with the national interest.  It therefore is my
conclusion that the individual should be granted an access
authorization.  The individual or the DOE may seek review of this
Decision by an Appeal Panel under the regulation set forth at 10
C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: August 4, 2006



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

September 11, 2006

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: April 13, 2006

Case Number: TSO-0378

This Decision concerns the eligibility of XXXXXXX XXXXX XXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the regulations
set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."  A Department1/

of Energy (DOE) Operations Office suspended the individual's access authorization
under the provisions of Part 710. This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access
authorization should be restored.  As set forth in this Decision, I have determined that
the individual’s security clearance should not be restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the



- 2 -

common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

The individual was granted a security clearance from DOE after gaining employment
with a DOE contractor.  However, the local DOE security office (DOE Security)
initiated formal administrative review proceedings by informing the individual that
his access authorization was being suspended pending the resolution of certain
derogatory information that created substantial doubt regarding his eligibility.  This
derogatory information is described in a Notification Letter issued to the individual on
February 15, 2006, and falls within the purview of potentially disqualifying criteria set
forth in the security regulations at 10 C.F.R. § 710.8, subsection l.  More specifically,
the Notification Letter alleges that the individual has “engaged in unusual conduct or
is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation, or duress which may cause him to act contrary to the best
interests of national security.”  10 C.F.R. § 710.8(l) (Criterion L). The bases for this
finding are summarized below.

The Notification Letter alleges that the individual: (1) provided inaccurate  information
on a Questionnaire for National Security Positions (QNSP) dated June 14, 2004,
regarding his indebtedness; (2) has demonstrated a pattern of financial
irresponsibility, as indicated most notably by his filing for bankruptcy in 1992 and
then failing to file federal and state income tax returns during the period 1996 through
2004; and (3) was subject to an investigation by his employer for improper use of
government property and filing inaccurate time and attendance reports.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on April 13,
2006, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).   After conferring with the individual and the appointed
DOE Counsel, 10 C.F.R. § 710.24, I established a hearing date.  At the hearing, the
DOE Counsel called no witnesses.  Apart from testifying on his own behalf, the
individual called his brother-in-law, supervisor and two co-workers.  The transcript
taken at the hearing will be hereinafter cited as "Tr."  Various documents that were
submitted by the DOE Counsel will be cited as “DOE Exh.” and those submitted by
individual cited as "Ind. Exh."

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.
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The individual accepted a position with a DOE contractor in October 1978, and was
granted a security clearance in May 1979.  The individual maintained his clearance
without incident until a periodic reinvestigation conducted in 1998 revealed that the
individual had filed for Chapter 7 bankruptcy in 1992, and was continuing to
experience financial difficulties.  In addition, DOE Security received an incident report
from the individual’s employer indicating that his computer had been used to access
adult material sites on the Internet.  The individual was therefore summoned by DOE
Security for a Personnel Security Interview (PSI) to address these matters.  The
information obtained during the background investigation and PSI, conducted on
January 20, 1999, is summarized below.

During the January 1999 PSI, the individual explained that from 1987 to 1992, he
worked on a special project for the contractor which allowed him to earn a substantial
amount of money in overtime pay above his regular salary.  During this time, the
individual and his family incurred a lot of credit card debt but were able to maintain
the payments.  However, in the summer of 1992, funding for the project suddenly and
unexpectedly went away and the individual was ultimately required to take another,
lower-paying job with the contractor.  As a result of his substantially reduced income,
the individual found that he was unable to meet his debt obligations and decided to file
for Chapter 7 bankruptcy in October 1992.  The bankruptcy was ultimately discharged
in March 1993, in the amount of $54,000.

The 1998 reinvestigation also revealed that in December 1996, the individual again got
into financial difficulty.  At this time, the individual had decided to sell his home and
purchase a new home.  However, his old home remained on the market for a prolonged
period of time and was eventually sold for an amount lower than expected.  In addition,
the mortgage on the individual’s new home turned out to be much higher than he
anticipated and there was delay in moving into the new home due to a number of
structural problems.  The individual’s income was largely consumed to pay the
mortgage and to rectify the structural problems, and his family used credit cards to
finance much of their living expenses.  On his QNSP dated July 29, 1997, the
individual indicated that he was over 90 days delinquent on a credit card debt of $4000
incurred in February 1997.  In mid-1997, the individual contacted a consumer credit
counseling service and entered into a debt consolidation program.  The amount of the
debt consolidated was approximately $21,000.  However, the individual had paid this
indebtedness down to $11,000 by the time of his PSI in early 1999.

During the process of acquiring his new home, it was discovered by the individual that
a lien had been placed on the property in April or May 1997 by the Internal Revenue
Service (IRS), as a result of his failure to file federal income tax returns for years 1991,
1992 and 1993.  The individual explained during the January 1999 PSI that he
mistakenly thought that if you were due a refund it did not matter when or if you filed
a return.  However, the individual was informed by the IRS that he is required to file
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a return irrespective of whether he is due a refund.  In late 1996, the individual was
sent a letter by the IRS informing him that he owed back taxes amounting to
approximately $42,000 for tax years 1991-93.  Upon filing his federal income tax
returns for those three years in late 1996, the IRS determined that the individual was
entitled to refunds totaling approximately $1000.  The individual indicated during the
January 1999 PSI that he believed that the IRS released the lien on his property in
late 1997.

During the January 1999 PSI, the Personnel Security Specialist also admonished the
individual that he is obligated to file his income tax returns on a timely basis
regardless of whether he owes a tax payment.  The Personnel Security Specialist
further explained that a DOE security concern is raised when an individual fails to file
income tax returns as required by law, and inquired whether the individual had filed
his tax returns for the years subsequent to 1993.  The individual indicated that he had
filed his tax return for 1994 and 1995, but had not yet filed his returns for 1996 and
1997.  The individual assured the Personnel Security Specialist, however, that he
would be filing those returns within the next few months.

The individual’s 1998 reinvestigation also uncovered an incident report in his
employer’s records, dated September 18, 1998, indicating that the individual’s
computer had been used to access a number of adult material sites on the Internet.
The individual denied accessing the sites himself.  The investigation performed by his
employer determined that others may have had access to the individual’s computer
during the time period in question.  Since it was unclear whether the individual had
accessed the sites, he was not given a reprimand.  

Following the January 1999 PSI, DOE Security determined that no further action was
required with regard to the individual’s finances or the matter regarding the improper
use of his computer.  The individual’s security clearance was therefore continued in
March 1999.

However, the 2004 reinvestigation of the individual’s eligibility for access authorization
uncovered new derogatory information relating to the individual’s conduct in the
workplace and financial responsibility.   Pursuant to this background investigation,
DOE Security received an incident report from the individual’s employer indicating
that in November 2003, the individual was again investigated for possible misuse of
government property when sexually explicit material was found on his computer.  In
addition, the individual was investigated for possibly misrepresenting his attendance
at work in December 2003.

With regard to his finances, the individual represented in his QNSP dated June 14,
2004, that in the preceding seven years he had not been over 180 days delinquent on
any debts.  However, DOE Security obtained a credit report dated August 6, 2004,
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reflecting three collection “charge-off” accounts totaling $1651.  The individual further
indicated in his June 14, 2004 QNSP that in the preceding seven years he had not had
a lien placed on his property.  During a PSI conducted on January 20, 1999, however,
the individual stated that he discovered in 2002 that the IRS had placed a $350 lien
on his property.  In addition, the individual admitted during this PSI that he had filed
no federal or state income tax returns for the period 1996 through 2004.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual’s
access authorization should not be restored since I am unable to conclude that such
restoration would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific findings that
I make in support of this determination are discussed below.
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A.   Criterion L, Unusual Conduct

In the Notification Letter, DOE Security asserts it suspended the individual’s security
clearance based upon its finding that he has “engaged in unusual conduct . . . which
tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes
reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress
which may cause [him] to act contrary to the best interest of the national security.”  10
C.F.R. § 710.8(l) (Criterion L).  The specific concerns itemized in the Notification Letter
fall within two categories:  first, an incident report dated May 24, 2004, indicates that
the individual was investigated by his employer for improper use of his computer and
misrepresenting his work attendance; and second, since filing for bankruptcy in 1992,
the individual has continued to display a pattern of financial irresponsibility.  See DOE
Exh. 1 (Statement of Charges).  In the latter regard, information obtained by DOE
Security during its reinvestigation of the individual indicates that in recent years the
individual had three collection “charge-off” accounts totaling $1,651, a tax lien was
placed on his property in 2002, and that the individual did not file his federal or state
income tax returns for the period 1996 through 2004.  Id.

I have concluded that DOE Security correctly invoked Criterion L in this case.  The
misuse of government property and the misrepresentation of work attendance raise
serious issues regarding the individual’s honesty, reliability and trustworthiness.  See,
e.g., Personnel Security Hearing, Case No. VSO-0435, 28 DOE ¶ 82,804 (2001). Similar
concerns are raised by the individual’s failure to subsequently maintain his finances
in a responsible manner.  “Failure or inability to live within one’s means, satisfy debts,
and meet financial obligations may indicate poor self-control, lack of judgment, or
unwillingness to abide by rules and regulations, all of which can raise questions about
an individual’s reliability, trustworthiness and ability to protect classified
information.”  Guideline F: Financial Considerations, Revised Adjudicative Guidelines
for Determining Eligibility for Access to Classified Information, December 29, 2005,
at 9; see Personnel Security Hearing, Case No. VSO-0380, 28 DOE ¶ 82,770 (2000);
Personnel Security Hearing, Case No. VSO-0520, 28 DOE ¶ 82,862 (2002).  It has also
been found by Hearing Officers that not filing tax returns and not paying taxes on a
timely basis raise serious security concerns.  See, e.g., Personnel Security Hearing,
Case No. VSO-0081, 25 DOE ¶ 82,805 (1996); Personnel Security Hearing, Case No.
VSO-0091, 26 DOE ¶ 82,755 (1996).   Accordingly, I turn to whether the individual has
presented sufficient mitigating evidence to overcome these security concerns.

B.  Mitigating Evidence

1) Workplace Behavior

In early 2004, the individual’s employer initiated an investigation into allegations that
the individual may have misused his government computer and falsified time and
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2/ The investigation was initiated in November 2003, when the individual’s group leader
became concerned that the individual might have been abusing his authority to purchase
materials for the contractor, having received a report that he was “hoarding” items in his
office.  See DOE Exh. 7 at 1.  Upon looking into this, the group leader noticed that the
individual had a large number of CDs and Zip disks on his desk which prompted the group
leader to ask the individual to open different files on his computer.  The group leader found
that the individual had unofficial material on his computer.  Id.  The group leader then
requested that the contractor’s audits and assessment team review the individual’s
procurement activities, and investigate possible misuse of his government computer as well
as allegations that the individual had misrepresented his time and attendance.  Id. at 2.  The
matter of the individual’s procurement activities were not identified as a security concern in
the Notification Letter, and therefore will not be further discussed in this Decision.

3/ Pursuant to the 1998 investigation, it was determined that other persons may have had access
to the individual’s computer and he was exonerated.  See DOE Exh. 10.

attendance reports.  See DOE Exh. 7.  With regard to his computer, the investigating2/

official found sexually derogatory pictures located in a folder time-stamped
December 9, 1998.  Id. at 9.  The official also found pictures of the individual’s family.
Id.  With regard to his attendance, it was found that on a number of days, from June
2003 through January 2004, the individual reported nine hours regular duty, but there
were no badge reader entries to the individual’s work building.  Id. at 11-12.

During the investigation, the individual denied that he had ever used his computer to
view sexual material and stated that he did not know how it got there.  The individual
speculated that the material might have been left there from an incident which
occurred in 1998, when the individual was investigated but ultimately cleared for
having sexually explicit material on his hard drive.  Id.  The individual stated that the3/

family pictures were on his computer so he could use them as background screens.
Regarding his attendance reporting, the individual explained that under the system
in place in 2003, he was required to report his time two weeks in advance which
sometimes caused confusion when he was required to retroactively amend his time
sheets. The individual maintained, however, that “if there are days when he reported
9 hours regular but there was no badge reader entries it might be because he followed
someone into the building after they used the badge reader.”  Id. at 12.

In his report issued on May 24, 2004, the investigating official found that the
individual misused government property by having unofficial material on his
computer.  Id. at 2.  In addition, it was determined that the individual misreported his
attendance on December 4 and 10, 2003, by recording nine hours regular duty for those
days but then subsequently calling his group office administrator to report that he
would not be at work.  The investigating official was unable to determine whether the
individual misreported his attendance for 13 other days since his supervisor confirmed
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the possibility that the individual may have had no badge reader entrances for those
days because he entered the building behind someone else.  Id.

Ultimately, on August 31, 2004, the individual received a Written Counseling from his
employer.  DOE Exh. 6.  Regarding the misuse of his computer, the Written Counseling
acknowledged that “[t]he material discovered was old and may have been remnants
from the previous incidents when your computer was not fully secure.”  Id. at 1.  The
Written Counseling further directed the individual to make all appropriate corrections
to his time and attendance records.  Id. at 1-2.  Finally, the Written Counseling warned
the individual that “your past behavior in these incidents is unacceptable and will not
be tolerated in the future [and, a]ny further behavior of this nature will result in
further progressive disciplinary action, up to and including termination.”  Id.  at 2. 

At the hearing, the individual reasserted that he does not know how the sexual
material was placed in his computer, and that he has never visited the websites from
which the material was obtained.  Tr. at 99.  According to the individual, the only
material he placed on his computer were pictures of his family that he intended to use
as a scrolling screen saver.  Tr. at 101-02.  The individual also claimed innocence with
regard to his reporting of time and attendance during the period examined by the
investigating official.  The individual asserted that he checked his attendance on the
dates scrutinized “and they were all correct, except for the two dates that were
mentioned.”  Tr. at 103.  With respect to the two dates (December 4 and 10, 2003) cited
in the investigation report, the individual maintained that he was required to report
his attendance two weeks in advance and the failure to retroactively adjust his time
sheet was the result of an administrative oversight by the group office.  The individual
testified: “I’d called into the group office and told them that I was sick on those two
days, and when I called in to report that I was sick those two days, I asked the office
administrator, ‘Would you please go in and change my time so that it reflects that I’m
out sick that day’ . . . If anything, that’s an error in the group office administration
somewhere.”  Tr. at 103-04.

I have duly considered the security concerns raised under Criterion L regarding the
individual’s workplace conduct, and I have determined that the individual has
adequately mitigated these concerns.  In two separate investigations into the
individual’s allegedly improper use of his computer, the investigating official
determined that it was inconclusive whether the individual was responsible for
retrieving the sexual material found on his computer.  See DOE Exhs. 6 and 10.
Similarly, the record is inconclusive regarding whether the individual intentionally
misrepresented his work hours in December 2003.  The individual’s supervisor testified
at the hearing that there were considerable time and attendance reporting
discrepancies during the time period in question as a result of the requirement that
employees report their time up to two weeks in advance.  Tr. at 61-62.  The supervisor
testified that the system has since been changed.  Tr. at 64.
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4/ Bankruptcy is a legal means for resolution of financial problems, and an individual may
become free of debt by virtue of a bankruptcy.  As we have noted in prior decisions,
however, this does not mean that there are no DOE security concerns related to the
individual’s financial behavior leading to the bankruptcy or efforts to regain financial
stability subsequent to the bankruptcy.  See, e.g., Personnel Security Hearing, Case No.
TSO-0026, 28 DOE ¶ 82,925 (2003); Personnel Security Hearing, Case No. VSO-0520, 28
DOE ¶ 82,862 (2002).  

2) Financial Irresponsibility

The individual declared Chapter 7 bankruptcy in October 1992.   In March 1999, the4/

determination was made to continue the individual’s security clearance despite the
bankruptcy and findings during his 1998 reinvestigation that in 1997, the individual
had accrued debts requiring a $21,000 debt consolidation and had a lien placed on his
property by the IRS for failing to timely file income tax returns for the three-year
period 1991-93.  However, the Notification Letter raises additional concerns with
regard to the individual’s financial responsibility, uncovered during his 2004
reinvestigation: (1) an August 2004 credit report obtained by DOE Security shows that
in recent years, the individual had three collection “charge off” accounts totaling
$1,651; (2) in 2002, a $350 lien was placed against the individual’s property by the IRS;
and, (3) the individual had not filed federal or state income tax returns from 1996 to
2004.  These matters are addressed separately below.

a. “Charge-Off” Accounts

The August 2004 credit report obtained by DOE Security shows three delinquent
accounts: (1) a furniture company “charge off” in the amount of $101, (2) a jewelry store
“charge off” in the amount of $1,375, and (3) a collection agency account in the amount
of $175.  See DOE Exh. 5.  During the November 2005 PSI, the individual stated that
the “charge off” entries on his credit report are erroneous and that he has remained
current in paying his charge accounts.  DOE Exh. 3 at 22-27.  The individual explained
that the original amount of the jewelry store account was $1375, and that he completed
all payments but the jewelry store apparently failed to give him proper credit for a cash
installment payment made by his wife at the store.  Id. at 24-25.  The individual
ventured that the $175 collection agency account was perhaps the result of a speeding
ticket he had forgotten to pay.  Id. at 27-29.

At the hearing, the individual presented updated credit reports, dated July 2006.  In
these credit reports, the $101 furniture company “charge off” no longer appears.  See
Ind. Exh. 1.  While the jewelry store “charge off” still remains, I find upon examining
the new credit reports supplied by the individual that the original amount of the
account was $1375 but that the amount of the “charge off” was the $175 referred to the
collection agency.  See id.  The reports further show that the $175 was paid in July
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5/ The Notification Letter also alleges that the individual may have been dishonest in failing to
disclose the “charge off” accounts on his June 2004 QNSP, and also failing to disclose a IRS
tax lien on his property, examined below.  In this regard, I find that the individual did not
intentionally withhold the information regarding the “charge off” accounts since he was not
aware of their existence on his credit report.  I further find that the IRS lien was placed on
the individual’s property in April 1997, beyond the seven years specified by the QNSP, and
therefore the individual may have honestly believed that he was not obligated to report the
lien on the QNSP.  See Tr. at 71-72, 74.  

6/ At the hearing, the individual clarified that the amount of the IRS lien was actually $777, and
the $350 figure he gave at the PSI was an estimate based on faulty recollection.  Tr. at 71.

2002.  During his testimony, the individual remained adamant that the jewelry store
“charge off” listed on his credit report is a mistake and that he is working with an
attorney to have his credit report cleared.  Tr. at 68-69.  The individual submitted a
letter and affidavit from the attorney verifying that the attorney has contacted the
jewelry store and is taking steps to have the jewelry store “charge off” removed from
the individual’s credit reports.  Ind. Exh. 2.

Having duly considered this matter, I have determined that the individual has
adequately mitigated the concerns regarding the “charge off” accounts revealed in his
August 2004 credit report.  There is a discrepancy in the information provided by
different credit report services regarding the existence of a $101 furniture store “charge
off” account.  While the jewelry store “charge off” does appear in the various credit
reports, it is apparent that the amount of the “charge off” was no more than $175
which was ultimately paid by the individual.   Moreover, I find plausible evidence to
support the individual’s assertion that this “charge off” was the result of improper
accounting by the jewelry store.5/

b.  Filing of Tax Returns

The 2004 reinvestigation of the individual revealed that he had filed no federal or state
income tax returns since filing his 1995 tax year return in 1996.  During the November
2005 PSI, the individual acknowledged that he had not filed tax returns for tax years
1996 through 2004, over a dispute with the IRS regarding money the individual
believed was owed him from tax years 1991 through 1995.  See DOE Exh. 3 at 11-12.
As an outgrowth of this dispute, the individual stated that he discovered in 2002, in
the process of refinancing his home, that the IRS had placed a $350 lien on his
property in 1997.   The individual explained: “[W]hen I first filed those [returns] they6/

owed me a small amount, I’m gonna say, less than $100. . . . [I]t was like four to six
months later I get another letter saying that they looked over these things and that I
actually owed them like $300. . .  And I called ‘em again and I said I want some kind
of explanation, you know, written down that shows me how you, how you came up with
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7/ Documentation supplied by the individual indicates that the IRS denied the individual’s
claims for refunds for tax years beyond three years of filing.  For instance, an IRS letter

(continued...)

this number.  And  still didn’t get anything from ‘em, so I just let it, you know, I just
let it go over time.”  Id. at 12-13.

During the November 2005 PSI, the individual further expressed his mistaken belief
that he was not obligated to file tax returns for years 1996 through 2004, once he
determined that he did not owe any money for those years.  The individual stated:  “I,
you know, would fill out my forms, make sure that I didn’t owe any money and just
didn’t bother to file ‘cause, ‘cause I was gonna say, well I’ll just make them wait.  Since
they’re not sending me what I requested of them I’m not gonna bother – filing the
thing. . . . [O]n many occasions when I’d call ‘em and say, uh, where does it say when
you have to file your taxes if you don’t owe any money.  And they just, the only answer
I ever got out of any of the people that I talked to is this, well you have to file your
[taxes] you know, you have to file, but they won’t tell you when.”  Id. at 14.  The
Personnel Security Specialist responded immediately by informing the individual that
he is required by law to file his tax return each year, irrespective of whether he owes
any taxes.  See id.

At the hearing, the individual reiterated his purported reason for not filing his federal
income tax returns, stating that “I couldn’t get them to give me a hard copy of how they
came up with the $777 that I owed them.  That was part of my reasoning for just not
filing my tax returns.”  Tr. at 79.  The individual claimed that “for the most part, I was
under the impression that if you did not owe any taxes, then the filing date was not all
that significant.  That was the impression I was under.”  Tr. at 92.

The individual now acknowledges that his decision to not file his tax returns “was a
foolish thing to do,”  Tr. at 84, and he has finally moved to file his delinquent tax
returns.  At the hearing, the individual adduced copies of his filed federal tax income
returns for years 1996 through 2005.  Ind. Exhs. 5 through 10.  The individual also
presented copies of his filed state tax returns for the same period.  Ind. Exh. 12.  In
addition, the individual presented documentary evidence showing that he paid the
$777 IRS tax lien on his property in February 2003, as a condition to acquiring a
refinancing of his home mortgage.   See Ind. Exh. 4.  The individual  testified that he
now realizes that trying to fight a battle with the IRS by refusing to file his tax return
was poor judgment on his part.  The individual appeared sincere in his contrition
during his testimony: “[O]ne way I could state it is that I need to choose my battles
more wisely . . . [Y]ou can’t fight the IRS regardless of whether they are right or wrong
. . . I just lost my train of thought. . . . That was very costly and very poor judgment.”
Tr. at 105-06.  According to the individual, he forfeited approximately $7000 in refunds
by failing to file his tax returns on a timely basis.  Tr. at 106.7/
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7/ (...continued)
submitted by the individual indicates that he was denied a refund of $2,781 for 2001 because
the individual did not file his 2001 tax return until April 2006, beyond the three-year
requirement.  See Ind. Exh. 5.

   

I have carefully considered the testimony of the individual, and I commend the
individual for having now filed his delinquent income tax returns.  Nonetheless, I am
not persuaded that the individual has sufficiently mitigated the concerns of DOE
Security with respect to this matter.

The individual was admonished by the Personnel Security Specialist during his
January 1999 PSI that not filing his income tax returns raised a serious security
concern, and was instructed that he was obligated to file his returns whether he owed
any money or not.  At that time, it was discovered that the individual had previously
withheld filing his income tax returns for the three year period 1991 through 1993 over
a dispute with the IRS, and was delinquent in filing his 1996 and 1997 returns.  See
DOE Exh. 8 at 19-20, 28-29.  The Personnel Security Specialist stated, in part,
“[T]hat’s something that we take pretty seriously, as you know, when people don’t file
their taxes, whether or not, you know, they are due a refund or whether they owe
money.”  Id. at 30.  The individual also acknowledged during the PSI that he had been
given the same instruction by the IRS.  Id. at 20.  The individual assured the Personnel
Security Specialist that he would file his delinquent 1996 and 1997 returns:  “I’m
gonna shoot for mid-March [1999].  I’ll try and get ‘em all into ‘em.”  Id. at 29.

However, during the reinvestigation of the individual conducted in 2004 and 2005, it
was discovered that the individual had not only failed to file his 1996 and 1997 tax
returns, as he had assured, but also that he had not filed tax returns for 1998 through
2004.  During the November 2005 PSI, the individual (I) again committed to filing his
tax returns, while the Personnel Security Specialist (PS) noted that the individual had
made the same commitment several months earlier to the investigator:

PS: Could you tell me what your future intentions are in regards to handling
your financial situation, including your tax issues?

 I: Well I’m in, right, right now I’m in the process of filling out all the
paperwork on my taxes, uh, 2000, uh, 2004 is complete.  I just need to
double check the numbers and, and go ahead and mail it in and I’ll be,
doing the 2003, uh, probably within the next month and then, uh, in 2002
and 2001 and I’ll work my way backwards, with the aid of, uh, TurboTax
software which I just recently purchased . . . .
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PS: But didn’t you tell the investigator, uh, back in like June [2005] that
within the next month you were gonna be completing your taxes?

 I: Uh, that’s, I might have.

DOE Exh. 3 at 35.  The documentation submitted by the individual at the hearing
shows that, ultimately, the individual did not file his federal income tax returns for tax
years 1996 and 1997 until June 2006 (see Ind. Exhs. 10, 11), did not file his federal tax
returns for tax years 1998 through 2004 until April 2006 (see Ind. Exhs. 5, 7-9), and
did not file his 2005 return until July 2006 (see Ind. Exh. 6).  The individual’s
documentation further shows that he did not file his state tax returns for 1996 through
2005, until June 2006.  See Ind. Exh. 12.

Thus, it is apparent from the record of this case, that despite the warnings given to the
individual in January 1999 and November 2005, the individual did not become serious
about correcting his tax problems until after his security clearance was suspended and
the Notification Letter issued in February 2006.  In a similar case, the Hearing Officer
determined, in pertinent part, as follows:

After examining the record, I find that the Individual has failed to
mitigate the security concern presented by his failure to file income taxes.
While I commend the Individual for beginning to rectify his delinquent
tax situation, he only did so after DOE Security brought these facts to his
attention . . .  I also find the Individual’s attitude towards his tax filing
failures extremely troubling.  For example, the Individual felt that
because he was eligible to claim certain deductions, it did not matter that
he had not filed a tax return. . . .  The Individual therefore appears to
minimize the seriousness of his failure to file federal tax returns.

While in a recent case an OHA Hearing Officer has determined that the
security concerns raised by failure to file tax returns were mitigated by
payment, I do not find that the security concern has been mitigated in
this case.  Unlike that case, Personnel Security Hearing (Case No. VSO-
0069), 25 DOE ¶ 82, 795 (1996), which involved only three years of non-
filing, the case at issue involves a person whose problems are long-
standing and whose period of timely filing since the delinquency period
are relatively few in comparison. . . . Therefore, I am not convinced that
the Individual truly understands the importance of obeying federal laws
and I am not certain that he will follow security regulations at all times.

Personnel Security Hearing, Case No. VSO-0091, 26 DOE ¶ 82,755 at 85,534-35 (1996);
see also Personnel Security Hearing, Case No. VSO-0538, 28 DOE ¶ 82,876 at 86,089
(2002) (“lack of interest and effort, over a lengthy period, in dealing with his taxes is
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8/ In addition, an unresolved concern remains with regard to the individual’s state income taxes.
As indicated above, the individual presented evidence at the hearing that in June 2006, he
filed his state tax returns for 1996 through 2005.  Ind. Exh. 12.  However, a document from
the state tax authority (dated August 3, 2005) submitted by DOE Counsel at the hearing,
states that a search of its databases “found no information that would indicate that [the
individual] has ever filed [state] taxes. [The state official] estimated the databases go back
at least 30 years.”  DOE Exh. 18.  At the hearing, the individual insisted that the information
provided by the state tax authority is incorrect and asserted that he has contacted the state tax
authority to clarify their records.  Tr. at 89.  Nonetheless, as of the time of the hearing, a
doubt remains whether the individual has rectified the issues relating to the filing of his state
income tax returns for years prior to 1996.

incompatible with the standards required of those who hold access authorization”).
These considerations apply with equal force in the present case.  The individual was
warned of the seriousness with which DOE Security viewed the intentional, delinquent
filing of his income tax returns.  Rather than responsibly addressing the matter, the
individual chose to exacerbate the situation by not filing his tax returns for several
more years, without reasonable justification.

At the hearing, the individual appeared to be genuine in testifying that he now fully
understands the importance of filing his tax returns.  See Tr. at 83-84, 105-06.
Notwithstanding, in prior cases involving financial irresponsibility, Hearing Officers
have held that “[o]nce an individual has demonstrated a pattern of financial
irresponsibility, he must demonstrate a new, sustained pattern of financial
responsibility for a period of time that is sufficient to demonstrate that a recurrence
of the past pattern is unlikely.” Personnel Security Hearing, Case No. VSO-0520, 28
DOE ¶ 82,862 at 86,023 (2002), citing Personnel Security Hearing, Case No. VSO-
0108, 26 DOE ¶ 82,764 at 85,699 (1996).  The record of this case shows that the
individual has not timely filed his federal income tax return for more than ten years,
including his most recent 2005 return.   Under these circumstances, and in view of the
individual’s failure to heed previous warnings, I cannot find that the individual has
sufficiently mitigated the security concerns associated with the delinquent filing of his
income tax returns.8/

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§ 710.8(l) in suspending the individual's access authorization.  For the reasons I have
described above, I find that the individual has not sufficiently mitigated the specified
security concerns.  I therefore do not find that restoring the individual’s access
authorization would not endanger the common defense and security and would be
consistent with the national interest.  Accordingly, I find that the individual’s access
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authorization should not be restored at this time. The individual may seek review of
this Decision by an Appeal Panel under the provisions set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date:
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Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  April 13, 2006 
 
Case Number:  TSO-0379 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued access 
authorization.  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s suspended access authorization should be restored.  
For the reasons detailed below, it is my decision that the Individual’s access authorization should 
not be restored at this time.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility for an access authorization, also referred to 
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An 
individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 
518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates that 
“security clearance determinations should err, if they must, on the side of denials”). 
 
If a question concerning an individual’s eligibility for a clearance cannot be resolved, the matter is 
referred to administrative review.  10 C.F.R. § 710.9.  The Individual has the option of obtaining a 
decision by the manager at the site based on the existing information or appearing before a hearing 
officer.  Id. § 710.21(3).  If the Individual opts for a hearing, the Individual must present testimony 
and/or evidence to show that he is eligible for access authorization, i.e., that access authorization 
will not endanger the common defense and security and will be clearly consistent with the national 
interest.”  Id. § 710.27(a).   
 

II. BACKGROUND 
 
The Individual has been employed at a DOE facility in a position that requires him to hold an 
access authorization.  He received his initial access authorization in 1979.  During the background 
investigation for that access authorization, the Individual disclosed to DOE that he smoked 
marijuana approximately once every two weeks from 1975 to 1977.  DOE Ex. 10.  Based on that 
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information, the Individual was asked, and agreed, to sign a Drug Certification form certifying that 
he would not use any illegal drugs in the future.  DOE Ex. 9.  The Individual underwent three 
reinvestigations of his security clearance: in 1989, 1996, and 2002.  DOE Ex. 6, 7, and 8.  The 
Individual stated on the 1989 Questionnaire for Sensitive Positions (QSP) that he had not used any 
illegal substances in the past five years.  DOE Ex. 8.  On both the 1996 and the 2002 
Questionnaire for National Security Positions (QNSP), the Individual reported that he had not 
used any illegal drugs while holding a security clearance.  DOE Ex. 6 and 7.  The Individual also 
reported on the 2002 QNSP that he sought treatment for an alcohol problem in 2002.  DOE Ex. 6.  
Based on this information, the Individual was the subject of a personnel security interview (PSI) in 
April 2004.  DOE Ex. 5.   
 
During the PSI, the Individual discussed his alcohol problem and the steps he took to address it.  
Because the PSI did not resolve the security concerns created by his alcohol problem, the 
Individual was referred to a DOE consultant-psychiatrist (“the Psychiatrist”) for an evaluation.  
The Psychiatrist interviewed the Individual in November 2005.  During the interview, the 
Individual discussed his alcohol problem.  The Individual also disclosed to the Psychiatrist that he 
used cocaine one time in 1985.   Following his evaluation of the Individual’s file and the 
interview, the Psychiatrist issued a report in December 2005.   
 
In his report, the Psychiatrist determined that the Individual had been a user of alcohol habitually 
to excess from 2000 to 2001 and that the Individual met the criteria for “Alcohol Dependence 
Without Physiological Dependence in Early Full Remission” set forth in the Diagnostic and 
Statistical Manual 4th Ed., Text Revision, published by the American Psychiatric Association (the 
DSM-IV).  The Psychiatrist also determined that the Individual’s alcohol dependence was an 
illness which “causes or may cause a significant defect in the Individual’s judgment or reliability, 
at least until such time as the Individual was showing adequate evidence of rehabilitation or 
reformation.”  DOE Ex. 3.  The Psychiatrist found that at the time of his interview the Individual 
was not yet showing adequate evidence of rehabilitation or reformation.  The Psychiatrist 
concluded that  
 

As adequate evidence of rehabilitation, the [Individual] can do one of the 
following: (1) Produce documented evidence of attendance at Alcoholics 
Anonymous (AA) with a sponsor and working through all of the 12 steps with a 
sponsor at least once a week for a minimum of 200 hours over at least [two years] 
and be abstinent from alcohol and all non-prescribed controlled substances for a 
minimum of two years. [Or] (2) Satisfactorily complete a professionally run, 
alcohol treatment program, either inpatient or outpatient, including aftercare, for a 
minimum of six months and be abstinent from alcohol and all non-prescribed 
controlled substances for a minimum of three years.   
 

* * * 
 
As adequate evidence of reformation there are two options: (1) If the [Individual] 
goes through one of the two rehabilitation programs above, then a minimum of two 
or three years of abstinence from alcohol and all non-prescribed controlled 
substances is necessary to show adequate evidence of reformation.  [Or] (2) If the 
[Individual] does not go through one of the two rehabilitation programs above, then 
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a minimum of five years of abstinence from alcohol and all non-prescribed 
controlled substances is necessary to show adequate evidence of reformation. 

 
Id.  The Psychiatrist added that any future use of alcohol or non-prescribed controlled substances 
would constitute evidence that the Individual is no longer showing adequate evidence of 
rehabilitation or reformation.  Id. 
 
In February 2006, the DOE notified the Individual that his alcohol problem, the Psychiatrist’s 
diagnosis that the Individual was Alcohol Dependent, the Individual’s 1985 use of cocaine despite 
his signing of a Drug Certification form in 1979, and his failure to report the cocaine use 
constituted derogatory information that created a substantial doubt as to the Individual’s continued 
eligibility for an access authorization under 10 C.F.R. § 710.8(f), (h), (j), (k), and (l).  (Criteria F, 
H, J, K, and L).  Notification Letter, February 13, 2006.  Upon receipt of the Notification Letter, 
the Individual requested a hearing in this matter.  See Individual’s Letter, March 21, 2006.  The 
DOE forwarded the request to the Office of Hearings and Appeals (OHA).  The OHA Director 
appointed me to serve as the hearing officer. 
 
In his response to the Notification Letter, the Individual did not dispute the facts contained in the 
Notification Letter or that those facts give rise to the security concerns cited therein.  The 
Individual specifically addressed the alcohol-related concerns.  He stated in his response that he 
self-reported his treatment for his alcohol problem.  He added that he underwent a twelve-week 
Intensive Outpatient Treatment Program (IOTP) for treatment of his alcohol problem, received 
counseling through the Employee Assistance Program (EAP) at the site, and was regularly 
attending AA and working on a twelve-step program with his sponsor.  Id. 
 
A hearing was held in this matter.  Both the Individual and the DOE counsel submitted 
documents.   At the hearing, the Individual, represented by counsel, presented his own testimony 
as well as the testimony of his supervisor, his daughter, his mother, and his Alcoholics 
Anonymous (AA) sponsor, to support his position that he was reformed and rehabilitated from his 
alcohol problem, was not a user of illegal drugs, and was honest, reliable, and trustworthy.  The 
DOE counsel presented the testimony of one witness: the Psychiatrist. 
 

III. THE HEARING 
 
A.  The Individual 
 
The Individual testified regarding his drug use.  He stated that he used cocaine once in 1984.  
Transcript (“Tr.”) at 102.  The Individual stated that he gave the Psychiatrist the incorrect date of 
his cocaine use.  He stated that he informed the Psychiatrist that the cocaine use was about 20 
years ago, but realized after thinking about it that the cocaine use was in 1984, not 1985.  Tr. at 
101.  The Individual stated that he did not know why he tried the cocaine in 1984 and that he only 
used the substance that one time.  Tr. at 104.  The Individual stated that he was asked to sign a 
Drug Certification form in 1978 because of his prior use of marijuana in 1976 and 1977.  
Transcript (“Tr.”) at 98.  He stated that he had not seen the form since he signed it and had 
“probably forgotten about all the paperwork” he signed in 1978.  Tr. at 98.  He added that he knew 
what the form was when he signed it.  Tr. at 99. 
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The Individual acknowledged that on the 1996 QNSP and the 2002 QNSP he answered “no” when 
asked if he had ever used illegal substances while holding a clearance.  Tr. at 104.  He stated, “I 
didn’t see it as a significant issue…it was only a one-time thing.  I didn’t really dwell on the use of 
it or trying it.”  Id.  When asked if he read the question asking about drug use while holding a 
security clearance, the Individual stated that he “probably skimmed through it really quickly…I 
may have just overlooked it.”  Tr. at 105.  The Individual stated that he answered “no” on the 1989 
QSP when asked if he had used any illegal drugs in the past five years.  Tr. at 106.  He stated that 
he answered “no” because the cocaine use was not within the five year period.  He stated that he 
had used the cocaine in “March or April” of 1984 and he completed the QSP in June of 1989.  Id.  
He stated that he answered the question on the QSP truthfully.  Id.  The Individual described his 
reasons for ultimately divulging his cocaine use to the Psychiatrist:   
 

I had started with the IOTP…I had been doing my AA meetings and was learning 
more about myself and learning how important it was for me to be honest – 
rigorously honest with my faults and my past…It was just time it needed to come 
out.  I mean, I’m glad I got it out there, just because it made me feel better about 
myself. 

 
Tr. at 106-107.  The Individual stated that he did not intentionally disregard DOE policies and that 
he would report the past cocaine use in any future reinvestigation of his clearance.  Tr. at 153.     
 
The Individual discussed in detail his alcohol problem and the steps he took to address it.  Tr. at 
107-134, 141-153.  He stated that he initially realized he had an alcohol problem and needed help 
to address it in late 2001.  Tr. at 141.  According to the Individual, he contacted his primary care 
physician, who recommended a counselor.  Id.  The Individual attending alcohol counseling and 
was diagnosed as alcohol dependent.  Tr. at 142.   The Individual stated that he did not drink any 
alcohol from early 2002 until New Year’s Eve in 2002 when he had a few drinks.  Tr. at 109.  
After New Year’s Eve in 2002, the Individual did not drink again until November 2003, when he 
had “a couple” of beers on Thanksgiving at his parents’ home.  Tr. at 110, 143.  The Individual 
then did not drink again until July 2005.  He stated that at that time “things were starting to get a 
little stressful around [his] house, things were starting not to go well” and he drank regularly from 
the beginning of July 2005 until August 6, 2005 when he had his last drink.  Tr. at 108.  The 
Individual stated that he has remained abstinent from alcohol since August 6, 2005.  Tr. at 110.   
 
According to the Individual, in August 2005 when he realized that his alcohol use had become a 
problem again, he contacted both his primary care physician, who recommended that the 
Individual enroll in the IOTP, and his team leader who suggested that the Individual contact 
someone in the EAP.  Tr. at 110-111.  The Individual stated that he attended the IOTP for 
approximately 90 hours over 12 weeks.  Tr. at 111.  In addition, he met with an EAP counselor 
“ten to twelve times” and attended 40 AA meetings during that time.  Id.  The Individual added 
that after the IOTP ended in November 2005, he continued to attend AA meetings regularly until 
March 2006 when he suffered serious injuries in a car accident.  Tr. at 114.  He added that since 
completing the IOTP, he has attended 82 hours of AA and an additional 12 hours of meetings with 
his AA sponsor.  Tr. at 130.  The Individual stated that now that he is nearly recovered from his 
accident, he intends to continue attending AA meetings on a regular basis.  Tr. at 121.  The 
Individual stated that he also intends “to never drink [alcohol] again…because, as an alcoholic, it’s 
something that I can’t handle doing.  I need to change my life and live my life in sobriety and  
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happiness and serenity and make sure that alcohol is not in my life ever again.”  Tr. at 123.  The 
Individual added that he believes he needs to continue his participation in AA in order to maintain 
his sobriety.  Id.    
 
The Individual spoke positively about his experiences in AA.  He stated,  
 

AA was an extremely big help to me and continues to be a big help to me, because 
of working the steps and talking with the people and meeting the people, and, you 
know, I’ve met a lot of really nice people through my AA meetings, and you know, 
to see them being honest and rigorous and working the program and trying to 
become better persons is just an inspiration for me, so that’s what I wanted in my 
life as well. 

 
Tr. at 107.  When asked if his experiences at AA made him more aware of the significance of his 
cocaine use, the Individual responded, “I think it made me more aware of the significance of just 
about everything.”  Id.  The Individual stated that he meets with his AA sponsor at least once per 
week and that they also contact each other by telephone or e-mail.  Tr. at 133.  According to the 
Individual, “it’s been quite a good experience.”  Id.   
 
The Individual concluded his testimony by stating that despite having had a difficult year 
involving personal and medical problems, he did not feel the desire to drink alcohol.  He stated, “I 
have over a year of sobriety, which I am moving in the right direction.  I’m learning how to live 
one day at a time, and that’s how I’ve been living my life.”  Tr. at 150.  He added, “[Alcohol is] 
not an issue.  It’s just not something I’m thinking about…I know where I want to go in my life, 
and it’s forward, not backwards.”  Tr. at 151.     
 
B. The AA Sponsor 
 
The Individual’s sponsor stated that he had been in AA for approximately 15 years and had 
sponsored several people.  Tr. at 53.  The sponsor stated that when he sponsors people, he “look[s] 
for responsibility, and, hopefully, not too much whining or vindictiveness towards other people” 
and that with the Individual he “see[s] a lot of responsibility.”  Tr. at 60.  The sponsor stated that 
in the time he has been working with the Individual, he has not noticed the Individual have any 
difficulty in participating in AA.  Tr. at 55.  The sponsor stated, “He uses me and he seems to use 
the program, as far as letting himself be helped and helping others…he participates in the 
program.”  Id.   The sponsor stated that he believed the Individual was committed to the AA 
program.  He stated, “[The Individual] seemed committed.  I could kind of see it in his willfulness 
that he reached out to me, he called me and asked [me to be his sponsor], which is an indication of 
his own commitment.”  Tr. at 61.  The sponsor stated that the Individual has been reliable in 
meeting with him and that they call each other to talk as well.  Tr. at 62.  The sponsor stated that 
he has talked with the Individual about whether he wants to drink alcohol.  He stated, “so far the 
answer has been no, he’s just trying to work on being a single dad and getting his life back 
together.”  Tr. at 63.  The sponsor concluded, “[the Individual] is responsible.  He knows he’s 
made some mistakes and he’s here to correct them and make them right.”  Tr. at 64.   
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C. The Individual’s Daughter 
 
The Individual’s daughter testified that she lived with her mother and often stayed with the 
Individual on weekends.  Tr. at 82.  She stated that the Individual never drank heavily around her, 
but that she had not seen him drink alcohol since he completed the IOTP.  Tr. at 83, 84.  She 
stated, “he seems a lot more…in tune to…helping himself and doing things for himself, realizing 
that, you know, maybe he wasn’t happy before and that there [were] things in his life that maybe 
he could change.”  Tr. at 83.  The Individual’s daughter added, “I think that maybe…he realizes 
now that he needs to be his own first priority and that he needs to worry about making himself 
happy rather than worrying about everybody else so much.”  Id.    
 
D.  The Individual’s Mother 
 
The Individual’s mother testified that alcohol did not appear to be a problem for him.  Tr. at 89.  
She stated that she learned that the Individual had an alcohol problem when he informed her that 
he had sought treatment for it.  Tr. at 89-90.  The Individual’s mother stated that she had not seen 
the Individual drink alcohol other than “one or two beers” on Thanksgiving “two or three years 
ago.”  Tr. at 93.  She stated that she was surprised when the Individual told her that he had a 
drinking problem because he did not drink much in front of her.  Tr. at 94.   
 
E. The Individual’s Supervisor 
 
The Individual’s supervisor stated that he had known the Individual for about 28 years and had 
been his supervisor since October 2005.  Tr. at 40, 42.  The supervisor had a favorable opinion of 
the Individual’s work.  He stated that the Individual was “very dependable at work.”  Tr. at 42.  
The supervisor stated that he did not have any concerns regarding the Individual’s behavior at 
work or about the Individual’s adherence to security regulations and requirements and that “it was 
a complete shock to [him]” when the Individual’s clearance was suspended.  Tr. at 43, 45.  The 
supervisor stated that he never saw any evidence of substance abuse by the Individual.  Tr. at 47.  
He added that the knowledge that the Individual answered questions on his QNSPs incorrectly did 
not affect his opinion of the Individual.  Tr. at 48.  He stated that he would describe the Individual 
as honest, reliable, and trustworthy, despite the Individual’s incorrect answers on his 1996 and 
2002 QNSP, and that he had no concerns about having the Individual reinstated to his work group.  
Tr. at 50.     
 
F. The Psychiatrist  
 
The Psychiatrist testified regarding his November 2005 evaluation of the Individual.  As an initial 
matter, the Psychiatrist testified that he had no reason to believe that the Individual had used any 
illegal substances since his cocaine use.  Tr. at 38.  The Psychiatrist stated that he determined that 
the Individual had been a user of alcohol habitually to excess in 2000 to 2001 but was not 
currently using alcohol habitually to excess.  Tr. at 12.  The Psychiatrist added that he diagnosed 
the Individual as alcohol dependent because he met several criteria in the DSM-IV-TR.1  Id.  He 

                                                 
1 According to the Psychiatrist, the Individual met criteria three, four, five, and seven for alcohol dependence in 2001.  
“Criterion three has to do with alcohol being taken in larger amounts…over a longer period of time than was intended.  
[Under c]riterion four, there is a persistent desire or unsuccessful effort to cut down or control the alcohol use.  
Criterion five is that there is a large amount of time spent consuming alcohol[.] Criterion seven…says that the 
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added that the Individual suffered from an illness – alcohol dependence – which may cause a 
defect in judgment or reliability, at least until the Individual showed adequate evidence of 
rehabilitation or reformation.  Tr. at 21-22.   
 
The Psychiatrist stated that the Individual was not showing adequate evidence of rehabilitation or 
reformation at the time of the evaluation.  “[The Individual] had some treatment, some counseling, 
some AA meetings, but it wasn’t adequate[.]”  Tr. at 14.  The Psychiatrist stated that he made his 
recommendations for steps the Individual should take to demonstrate adequate evidence of 
rehabilitation and/or reformation, including abstinence from drinking alcohol and attending AA or 
a similar program.  Tr. at 15.  The Psychiatrist stated that there is evidence that “there is less of a 
probability of relapse” if a person is “actively involved in AA, working the 12 steps, having a 
sponsor, being at the meetings, in that supportive network[.]”  Tr. at 16.    
 
The Psychiatrist stated that he based his recommendations on the results of a large study of AA 
participants.  Tr. at 20-21.  According to that study, those who followed the AA program and 
remained abstinent for one year had about a 70 percent likelihood of remaining sober the 
following year; those who remained abstinent for two years had about an 80 percent likelihood of 
remaining sober during the following year; and those who abstained for three years had a 90 
percent chance of remaining sober.  Tr. at 20.  The Psychiatrist stated that, based on these results, 
he usually recommends strict adherence to the AA program plus two years of abstinence as 
adequate evidence of rehabilitation.2      
 
After listening to the testimony of the Individual and the other witnesses at the hearing, the 
Psychiatrist testified again.  He stated that he had not changed his opinion regarding whether the 
Individual had demonstrated adequate evidence of rehabilitation or reformation.  Tr. at 154.  The 
Psychiatrist stated that he believed the Individual’s risk of relapse was “20 to 30 percent” and that 
he believed that in order to demonstrate adequate evidence of rehabilitation or reformation, the 
Individual’s risk of relapse should be only ten percent.  Tr. at 155.  He added, “if [the Individual] 
had another year of more AA, worked through more of the steps, more AA meetings, more 
meeting with the sponsor, a year from now, [his risk of relapse] would probably be 10 percent[.]”  
Id.  The Psychiatrist concluded, “I think his prognosis is good[.]”  Tr. at 163. 
 

IV. STANDARD OF REVIEW 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information is 
received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been received and a 
question concerning an individual’s eligibility to hold an access authorization has been raised, the 
individual must demonstrate that “the grant or restoration of access authorization to the individual 
would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(a).   
 

                                                                                                                                                                
(cont’d…) alcohol is used despite a recurrent physical or psychological problem that’s caused or made worse by the 
alcohol.”  Tr. at 12-13.    
2 Although he noted that the results of the study indicated that AA participants who abstained from alcohol use for two 
years would have a 20 percent chance of relapse during the following year, he believed that the people he evaluated 
are in a “better prognosis group” than the subjects of the study because “they are employed, they have clearances, they 
have incentives not to drink” and therefore their relapse rate would be lower.  Tr. at 21.    
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Derogatory information includes, but is not limited to, the information specified in the regulations.  
10 C.F.R. § 710.8.  In considering derogatory information, the DOE considers various factors 
including: the nature of the conduct at issue, the frequency or recency of the conduct, the absence 
or presence of reformation or rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  Id. § 710.7(c).  The ultimate decision concerning eligibility is a comprehensive, 
common-sense judgment based on a consideration of all relevant information, both favorable and 
unfavorable to the individual.  Id.  § 710.7(A).   
 

V. ANALYSIS 
 
A. The Security Concerns 
 
The derogatory information giving rise to the Criteria F, K, and L security concerns stems from 
the Individual’s past drug use.    Use of illegal drugs raises security concerns.  See 10 C.F.R. Part 
710, App. B; 66 Fed. Reg. 47069 (“Adjudicative Guidelines Approved by the President in 
Accordance with the Provisions of Executive Order 12968”) (“Drug abuse or dependency may 
impair social or occupational functioning, increasing the risk of an unauthorized disclosure of 
classified information.”); Personnel Security Hearing, Case No. VSO-0113, 25 DOE ¶ 85,512 
(1995) (“The drug user puts his own judgment above the requirements of the laws, by picking and 
choosing which laws he will obey or not obey.  It is further the concern of the DOE that the drug 
abuser might pick and choose which DOE security regulations he will obey or not obey with 
respect to protection of classified information.”).  In addition, drug use calls into question the 
user’s judgment and reliability.  See, e.g., Personnel Security Hearing, Case No. VSO-0023, 25 
DOE ¶ 82,761 (1995) (stating that “any drug usage while the individual possesses a [security] 
clearance and is aware of the DOE’s policy of absolute abstention demonstrates poor judgment.”).  
It is also well-established that violation of a DOE Drug Certification form presents serious 
security concerns. Personnel Security Hearing, Case No. VSO-0313, 27 DOE ¶ 82,835 (2000).  In 
addition to calling into question an individual’s judgment and reliability, it raises concerns about 
the possibility of future drug use. Furthermore, the DOE security program is based on trust, and 
when a security clearance holder breaches that trust, it is difficult to determine to what extent that 
individual can be trusted again in the future.  See, e.g., Personnel Security Hearing, Case No. 
VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995); Personnel Security Hearing, Case No. VSO-0281, 
27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000). 
 
The derogatory information concerning Criteria H and J centers on the Individual’s alcohol use 
and the Psychiatrist’s diagnosis of alcohol dependence.  It is beyond dispute that a diagnosis of 
alcohol abuse or dependence raises security concerns.  See, e.g., Personnel Security Hearing, Case 
No. VSO-0243, 27 DOE ¶ 82,808 (2002).   
 
The Individual did not dispute the facts cited in the Notification Letter or that those facts raised the 
security concerns cited in the letter.  The only issue to be resolved, then, is whether the Individual 
has adequately mitigated the security concerns.   
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B. Mitigating Factors 
 
Turning first to the Criterion K and L concerns raised by the Individual’s 1984 cocaine use, I find 
that the Individual has adequately mitigated those concerns.  My impression of the Individual, 
formed at the hearing, is that he is an intelligent, competent, and dedicated worker. It is clear that 
he recognizes the seriousness and significance of his actions and has no intention of using illegal 
drugs in the future. The Individual testified that his most recent illegal drug use occurred in 1984, 
over 22 years ago, and I believed his testimony.  There is no evidence in the record to indicate that 
the cocaine use was not an isolated incident.  In addition, the Psychiatrist, to whom the Individual 
first disclosed the cocaine use, testified that he had no reason to believe that the Individual has 
used illegal drugs since he used the cocaine in 1984.  Moreover, the Individual obviously regrets, 
and appreciates the significance of, his violation of the DOE Drug Certification form.  Although 
the Individual’s violation of the Drug Certification form 22 years ago was a serious error, I believe 
it was an isolated incident and is highly unlikely to occur again in the future.    
 
Turning to the Criteria H and J concerns raised by the Individual’s admitted alcohol problem and 
the resulting diagnosis of alcohol dependence, I believe the Individual testified honestly when he  
stated that he intended to abstain from alcohol and continue to participate in AA and I am 
impressed by the significant positive changes he has made in his life.  The Individual testified 
about his positive experiences in AA and his desire never to drink alcohol again.  The Individual’s 
AA sponsor corroborated the Individual’s testimony about his commitment to his sobriety and the 
AA program.  Additionally, the Psychiatrist was highly optimistic about the Individual’s 
prognosis.  Based on the testimony at the hearing and my own impressions of the Individual, I 
believe that he is showing substantial progress in addressing his alcohol problem and have no 
doubt that he will continue to do so.     
 
In cases involving diagnoses of substance abuse or dependence, hearing officers accord much 
weight to the expert opinions of psychiatrists and other mental health professionals regarding the 
risk of relapse.  See, e.g., Personnel Security Hearing (Case No. VSO-0146), 26 DOE ¶ 82,788 
(1997) (affirmed by OSA, 1997); Personnel Security Hearing, (Case No. VSO-0027), 25 DOE ¶ 
82,764 (1995); Personnel Security Hearing, (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995). In 
this case, the Psychiatrist concluded that, at the time of the hearing, the Individual had a 20 to 30 
percent chance of relapse.  Given the Individual’s progress and demonstrated commitment to 
maintaining his sobriety and continuing his participation in the AA program, I find no reason to 
question the Psychiatrist’s assessment of the risk of relapse.  However, I disagree with the 
Psychiatrist’s conclusion that the Individual’s demonstrated evidence of rehabilitation and 
reformation is inadequate.   
 
As stated in guidelines issued by the White House for making security clearance determinations, 
various conditions may mitigate security concerns raised by an individual’s alcohol consumption.  
See Guideline G of the Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House.  Those conditions include that “the individual acknowledges 
his or her alcoholism or issues of alcohol abuse, and provides evidence of actions taken to 
overcome this problem, and has established a pattern of abstinence (if alcohol dependent)…” and 
that “the individual has successfully completed inpatient or outpatient counseling or rehabilitation 
along with any required aftercare, has demonstrated a clear and established pattern of…abstinence  
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in accordance with treatment recommendations, such as participation in meetings of [AA] or a 
similar organization and has received a favorable prognosis by a duly qualified medical 
professional…”  Id.  ¶¶ 23(b)  and 23(c).   
 
In this case, the Individual demonstrated that he voluntarily sought help in treating his alcohol 
problem, has established a continuing pattern of abstinence with more than one year of sobriety at 
the time of the hearing, has completed an intensive 12-week outpatient alcohol treatment program, 
and has demonstrated his commitment to the AA program, including working individually with a 
sponsor.  In addition, the Individual received a favorable prognosis from the Psychiatrist.  
Accordingly, the evidence presented by the Individual is consistent with the type of evidence of 
mitigation contemplated by the adjudicative guidelines.  See Id.  Based on this information, I find 
that the Individual has presented adequate evidence to successfully mitigate the Criteria H and J 
concerns.  See also Personnel Security Hearing (Case No. TSO-0320), 29 DOE ¶ 82,920 (2006) 
(discussion of acceptable level of risk of relapse); Personnel Security Hearing (Case No. TSO-
0410), 29 DOE ¶ 82,877 (2006) (finding 30 percent risk of relapse acceptable under particular 
circumstances of case).      
 
The Criterion F concern – regarding whether the Individual falsified his 1989 QSP, 1996 QNSP 
and 2002 QNSP – is more difficult to mitigate. Criterion F concerns involve the future honesty 
and candor of an individual.  In order to adequately mitigate these concerns, an individual has the 
difficult burden of convincing the hearing officer that he can be trusted to be honest and forthright 
with DOE in the future.   
 
In this case, I believe the Individual’s testimony that he did not falsify his 1989 QSP.  The 
Individual stated that his cocaine use occurred in 1984, rather than 1985 as reported by the 
Psychiatrist.  Given that the cocaine use occurred many years ago, I believe the Individual’s 
testimony that he remembered incorrectly when he told the Psychiatrist that the cocaine use 
occurred “twenty years ago.”  The Individual completed the QSP in June 1989.  Since the question 
on the QSP asked whether the Individual had used an illegal substance “in the past five years,” and 
the Individual’s cocaine use occurred in “March or April” of 1984, his negative answer to the 
question was truthful.  There is no dispute, however, that the Individual provided false answers on 
his 1996 QNSP and his 2002 QNSP.  The Individual stated that he did not intentionally disregard 
DOE policies, but rather just “didn’t see it as a significant issue” because he only used the cocaine 
once and did not intend to do it again.  This was a serious error and demonstrates a lapse in 
judgment by the Individual.   
 
Based on the evidence in the record, and my impression of the Individual’s character, truthfulness, 
and reliability, I believe the Individual’s incorrect answers about an event that took place over 22 
years ago were lapses in otherwise good judgment and that such a lapse in judgment is not likely 
to recur in the future.  The Individual himself disclosed the cocaine use to the Psychiatrist.  In 
addition, he has made several positive changes in his life and has emphasized the importance of 
honesty in his life.  Furthermore, there is no evidence in the record of any other instances of the 
Individual being dishonest or falsifying information.  However, the DOE has known about the 
false answers on the QNSPs for a relatively short time – eight months as of the date of the hearing.       
 
Our previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating security concerns arising from irresponsible behavior. See Personnel  
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Security Hearing, Case No. VSO-0499, 28 DOE ¶ 82,850 (2002).  In most cases in which hearing 
officers have concluded that doubts about an individual’s judgment and reliability raised by 
evidence of falsification have been resolved, a substantial period of time has passed since the 
falsification. In these cases, the time period has allowed individuals to establish a pattern of 
responsible behavior. In those cases where an individual was unable to establish a sustained period 
of responsible behavior, hearing officers have generally determined that the individual was not 
eligible to hold an access authorization. See Personnel Security Hearing, Case No. VSO-0448, 28 
DOE ¶ 82,816 (2001) (11 months not sufficient to mitigate four year period of deception); 
Personnel Security Hearing, Case No. VSO-0327, 27 DOE ¶ 82,844 (2000) (less than one year of 
truthfulness insufficient to overcome long history of misstating professional credentials).  
 
In the present case, the recent changes the Individual has made in his life, specifically his ongoing 
abstinence from alcohol, attendance at AA meetings, and focus on living an honest lifestyle, are all 
positive changes.  However, Individual has not yet established a significant pattern of responsible 
behavior. Therefore, based on the recency of the DOE’s knowledge of the falsifications and the 
short amount of time the Individual has had to demonstrate a subsequent pattern of responsible 
behavior, I cannot find that the security concerns associated with his falsifications have been 
mitigated. Accordingly, the security concerns set forth in the Notification Letter under Criterion F 
regarding the Individual’s incorrect answers on his 1996 QNSP and 2002 QNSP remain 
unresolved.  Accordingly, I believe that it would not be appropriate to restore the individual's 
access authorization at this time.  
 

VI. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
regarding the Individual’s eligibility for a security clearance under Criteria F, H, J, K, and L.  I 
also find sufficient evidence in the record to fully resolve the concerns raised under Criteria H, J, 
K, and L.  However, I am unable to conclude at this time that the concerns raised under Criterion F 
regarding the Individual’s falsification of his 1996 and 2002 QNSPs have been resolved.  
Therefore, I cannot conclude that granting the Individual an access authorization “would not 
endanger the common defense and security and would be  clearly  consistent  with  the  national  
interest.”   10 C.F.R. § 710.7(a).  Accordingly, I conclude that the Individual’s access 
authorization should not be granted at this time.   
 
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 12, 2007 



*  The original of this document contains information which is subject to withholding 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 28, 2006 
 
Case Number:   TSO-0382 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 In this Decision I will consider whether, on the basis of the testimony 
and other evidence in the record of this proceeding, the individual’s access authorization 
should be granted. As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the individual’s access 
authorization should not be granted. 
 
I. Background 
 
The individual held a DOE security clearance for several years until she left her 
employment with a DOE contractor (Contractor #1) on May 24, 2004. On May 26, 2004, 
the individual secured employment with another DOE contractor (Contractor #2) and 
Contractor #2 requested that the DOE reinstate the individual’s security clearance.   
 
Upon receipt of the request for reinstatement, a local DOE security office (LSO) sent the 
individual a Letter of Interrogatory (LOI) inquiring about the circumstances of the 
individual’s employment termination from Contractor #1. After receiving the individual’s 
LOI responses, the LSO conducted a Personnel Security Interview (PSI) (June 2004 PSI) 
with the individual to discuss her possible falsification of a travel voucher during her 
employment with Contractor #1. After the June 2004 PSI, the LSO recommended that a 
full field background investigation be conducted on the individual because she had made 
some inconsistent statements during the June 2004 PSI. After it received the background 
investigation report, the LSO conducted a second PSI in March 2005 (March 2005 PSI) 
to discuss additional inconsistencies that it had uncovered during the investigation. 
Subsequently, the LSO recommended administrative review under 10 C.F.R. Part 710. 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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In accordance with the regulations, the LSO sent the individual a letter (Notification 
Letter) advising her that it possessed reliable information that created a substantial doubt 
regarding her eligibility to hold a security clearance. 10 C.F.R. § 710.21. The LSO also 
advised that the derogatory information fell within the purview of two potentially 
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections 
(f) and (l) (hereinafter referred to as Criteria F and L respectively).2   
 
After receiving the Notification Letter the individual, through her attorney, filed a written 
response to the Notification Letter and exercised her right under the Part 710 regulations 
by requesting an administrative review hearing. On May 3, 2006, the Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case.  I 
subsequently convened a hearing within the regulatory time frame provided in 10 C.F.R. 
§ 710.25 (g). At the hearing, eight witnesses testified. The individual presented her own 
testimony and that of seven witnesses; the LSO presented no witnesses. In addition to the 
testimonial evidence, the LSO submitted 34 exhibits into the record; the individual 
tendered three exhibits.  
 
II. Standard of Review 
 
The Hearing Officer=s role in this proceeding is to evaluate the evidence presented by the 
agency and the individual, and to render a decision based on that evidence.  See 10 C.F.R. 
' 710.27(a).  Part 710 generally provides that A[t]he decision as to access authorization is 
a comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of 
access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. Any doubt as to the individual=s access authorization 
eligibility shall be resolved in favor of national security.@  10 C.F.R. ' 710.7(a).  I have 
considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct; the individual=s 
age and maturity at the time of the conduct; the voluntariness of the individual=s 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors. See 10 C.F.R. '' 710.7(c), 710.27(a).  The discussion below reflects 
my application of these factors to the testimony and exhibits presented by both sides in 
this case. 
 

 

                                                 
2  Criterion F concerns information that a person “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral 
statements made in response to official inquiry on a matter that is relevant to a determination regarding 
eligibility for DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 
10 C.F.R. § 710.8 (f). Criterion L relates in relevant part to information that a person has “[e]ngaged in any 
unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the 
national security  . . .” 10 C.F.R. § 710.8(l). 
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III.       Findings of Fact  
 
This case involves: (1) some alleged fraudulent expenses submitted by the individual to 
Contractor #1 for a business trip that she took in April 2004, (2) the individual’s alleged 
false and misleading statements to the DOE regarding the circumstances surrounding her 
termination from Contractor #1, (3) the individual’s alleged improper use of her 
government-issued credit card, and (4) the individual’s alleged misleading statements to 
her supervisor about matters relating to the April 2004 business trip.  Many of the facts in 
this case are disputed and I will note them as appropriate. 
  
At the heart of this case is a business conference that occurred in April 2004. The record 
reflects that the conference in question covered a three-day period, Tuesday, April 13, 
2004 through Thursday, April 15, 2004. Exhibit (Ex.) 21. An “ice-breaker” session 
preceded the conference on Monday evening, April 12, 2004. Id. The individual was 
scheduled to make a presentation at the conference on Tuesday afternoon, April 13, 2004. 
Id. 
 
In anticipation of her travel, the individual sent her secretary an e-mail on March 22, 
2004 asking that the secretary make flight reservations for travel to the conference on 
Friday, April 9, 2004 with a return on Thursday, April 15, 2004. Ex. 33 at 15. The 
individual claimed that she verbally told her secretary of her plans to be on personal 
travel for a portion of the trip. Transcript of Hearing (Tr.) at 60. The individual’s 
secretary testified that the individual did not advise her that she was taking personal leave 
during the trip in question. Tr. at 142.  
 
The secretary prepared the individual’s travel authorization based on her understanding 
that there was no personal component to the travel in question. The secretary 
inadvertently failed to electronically forward the individual’s travel authorization for 
approval to the individual’s managers prior to the individual’s departure on April 9, 2004. 
Ex. 21.  
 
On Monday, April 12, 2004, the individual’s supervisor learned that the individual’s 
travel authorization had not been transmitted to her for approval and that the individual 
had departed on Friday, April 9, 2004. When the individual’s authorization was finally 
routed to the supervisor for her approval, the supervisor noted that the individual had 
designated her official travel days as Friday, April 9 through Thursday, April 15, 2004. 
The supervisor then checked on the travel departure dates of other employees who were 
scheduled to attend the conference and learned that one was scheduled to depart on 
Sunday, April 11, 2004 (the person in charge of setting up for the conference) and the 
others on Monday, April 12, 2004. Id. According to the individual’s supervisor, the 
individual had told her a few weeks before the conference that she would be going to the 
conference early to help “set up” for the event. Ex. 21. The supervisor was surprised 
therefore when she learned that the individual had departed two days before the person 
who was assigned to “set up” for the conference. The individual denies telling her 
supervisor that she was going to the conference early to set up. Ex. 33 at 16, Tr. at 89.  
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Due to an emergency telephone call,3 the individual did not make her presentation at the 
conference. Instead, she arranged for a co-worker to make the Power Point presentation 
in her stead. When the individual returned to the office after the conference, her 
supervisor asked her how her presentation went and the individual responded, “[f]ine. It 
went okay.” Ex. 21.  When the supervisor asked her if she had used Power Point or 
overheads, the individual responded that she had used Power Point. Id.  
 
Regarding the travel voucher at issue, the individual gave her secretary all her receipts for 
the conference and requested that she prepare a travel voucher. Tr. at 65.  The individual 
did not make any notations on the receipts or anywhere else denoting that any of the 
expenses were personal in nature. Accordingly, the secretary prepared a voucher claiming 
reimbursement for per diem allowances and hotel rooms for seven days, a rental vehicle, 
and an airport shuttle. Ex. 23. The individual claimed that she did not review the voucher 
or its supporting receipts before she certified that the claimed travel expenses were 
accurate. Tr. at 82.  When asked in May 2004 why she had not reduced her claimed 
expenses to reflect her personal costs, the individual replied that she did not know why. 
Ex. 19.  In June 2004, the individual was asked again why she had included personal 
expenses in her travel voucher and she replied that she had trusted her secretary to deduct 
the personal days. Ex. 34 at 37.   
 
On May 6, 2004, the individual’s management requested that an audit be performed on 
the individual’s travel expenses for the April 2004 conference. Ex. 19. The auditors 
reviewed the expenses claimed by the individual for the trip and concluded that the 
individual had submitted almost $900 in personal expenses for payment by Contractor 
#1.   
 
As a result of the improprieties uncovered by the auditors, Contractor #1 offered the 
individual an opportunity to resign or be fired. On May 20, 2004, the individual executed 
a “Resignation In Lieu of Termination Agreement” and left the employ of Contractor #1.  
On May 26, 2004, the individual accepted a job with Contractor #2 and completed a 
Questionnaire for National Security Positions (QNSP) on May 26, 2004.  Question 22 on 
the QSNP asks whether you have: (1) been fired from a job, (2) quit a job after being told 
that you would be fired, (3) left a job by mutual agreement following allegations of 
misconduct, (4) left a job by mutual agreement following allegations of unsatisfactory 
performance, or (5) left a job for other reasons under unfavorable circumstances.  Ex. 26.  
The individual indicated that she had left a job for other reasons under unfavorable 
circumstances (code 5 on the QNSP) and added that she had resigned because of a hostile 
work environment. Id. The LSO sent the individual a LOI and asked her several 
questions. Ex. 16.  As elaboration on what she meant by “hostile work environment,” the 
individual provided the following response: 
 

I felt my boss put me under unnecessary stress and I was not 
being treated fairly.  We had conflicts over this and I felt she 
was undermining my credibility and integrity and I resigned. 

Ex. 16 at 1. 
 

                                                 
3   The individual was absent from the conference for a two-hour period after she took the telephone call. 
Ex. 21. 
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When queried in the LOI whether she had been accused of wrongdoing by her former 
employer, the individual responded negatively, adding “but I was questioned regarding a 
travel statement that was completed incorrectly but later resolved. I felt my boss was 
undermining my integrity.” Id.  
 
Subsequently, on February 15, 2005, the individual completed another QNSP in which 
she provided the same response to Question 22 that she did on the May 26, 2004 QNSP. 
Ex. 25.  
 
IV. Analysis 

 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. After 
due deliberation, I have determined that the individual=s access authorization should not 
be granted.  I cannot find that such a grant would not endanger the common defense and 
security and would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  
The specific findings I make in support of this decision are discussed below. 
 
A. Criterion F  
 
1. The Allegations and Associated Security Concerns 

 
To support Criterion F in this case, the LSO cites the individual’s responses on three 
security forms, i.e., her May 2004 QNSP, her February 2005 QNSP and her May 2004 
LOI.  In the two QNSPs, the individual stated that she left the employ of Contractor #1 
because of a hostile work environment. In her LOI, the individual denied that she had 
been accused of any wrongdoing by Contractor #1. However, in subsequent personnel 
security interviews, the individual admitted that she had resigned from Contractor #1 
following allegations of misconduct. I find that the individual’s failure to provide full, 
frank and truthful responses on the security forms mentioned above raises questions 
about her reliability, trustworthiness and ability to protect classified information. See 
Guideline E (15) of the Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005 by the Assistant to the 
President for National Security Affairs, The White House. For this reason, I find that the 
LSO properly invoked Criterion F as a basis for not granting the individual a security 
clearance. 
 
2. Mitigating Evidence regarding Criterion F Allegations 
 
At the hearing, the individual admitted that Contractor #1 told her that her travel voucher 
improprieties provided sufficient grounds for the company to terminate her and that it 
would allow her to resign instead of being terminated. Tr. at 98. She maintained, 
however, that the Human Resources (HR) Manager for Contractor #1 told her that she 
could in good faith tell people that she had resigned. Id. at 99. She claimed further that 
the HR Manager told her that the travel fraud allegations “would be disregarded” if she 
signed the “Resignation in Lieu of Termination.” Id. She also added that she  felt that she 
had been working in a hostile environment so she felt comfortable listing that as the 
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reason for her resignation.4 In addition, the individual testified that before she completed 
her 2004 QNSP she talked to a former co-worker about how to respond to the questions 
at issue. Id. at 102-103. That co-worker testified that she did not recall a conversation in 
which she provided advice on how to complete the QNSP in question. Id. at 185. She 
added that if she did discuss the matter, she would have advised her to state clearly the 
circumstances surrounding her termination from Contract #1 and to provide details. Id. 
Under cross-examination, the former co-worker testified that she told her that she 
“probably need[s] to put hostile work environment.” Id. at 188. 
 
3.   Hearing Officer Evaluation of Criterion F Evidence 
 
Based on the evidence before me, I find that the individual has not mitigated the security 
concerns associated with her deliberate omission of significant information on the three 
security forms at issue in this case. In making this determination, I considered that the 
individual did not make prompt, good-faith efforts to correct her falsifications when 
confronted with the facts either during the 2004 PSI or the 2005 PSI. I also considered 
that the individual deliberately omitted significant information three times in a nine 
month period, between May 2004 and February 2005. Moreover, I found that the 
individual had reflected carefully before she chose to complete the three security forms in 
the manner in which she did.  Specifically, she consulted with a former co-worker about 
the matter.  Unfortunately, to the extent the individual relied on her friend’s advice, I 
found that her friend was not in a position to provide official advice to the individual on 
this matter and I cannot excuse the individual’s conduct on this basis. Regarding the 
alleged statements made by the HR Manager, I found first that it is irrelevant that the HR 
Manager told the individual that she could tell people that she had resigned from 
Contractor #1.  The individual knew that Contractor #1 would have fired her because of 
her travel voucher irregularities and for this reason she should have indicated on her 
QNSP that she quit after being told that she would be fired.5 As for her argument that she 
relied on the HR Manager’s statement6 that Contractor #1 would disregard the allegations 
of wrongdoing if she resigned in lieu of being terminated, I found that this statement did 
not relieve the individual of accurately reporting to the DOE the circumstances 
surrounding her termination.  Moreover, I found that the individual was uniquely situated 
because of her past job responsibilities to understand how to complete security forms 
properly. Finally, I found that the individual does not acknowledge the error of her ways.  
Instead, she rationalized her actions and manipulated the facts in an attempt to absolve 
herself of responsibility for any wrongdoing. This conduct only underscores the security  

                                                 
4   The individual described to a personnel security specialist what she perceived to be a “hostile work 
environment” while she was employed by Contractor #1. Ex. 34 at 13-19. Specifically, she maintained that 
for a two year period, 2002-2004, she felt under a great deal of stress because of a heavy caseload and her 
perception that others in her group were receiving preferential treatment. Id. 
 
5  Had the individual selected “Code (3)” on the QNSP, i.e., “left a job by mutual agreement following 
allegations of misconduct,” this designation would have been appropriate as well. 
 
6  The HR Manager did not testify at the hearing so I am unable to confirm the accuracy of the individual’s 
statement in this regard. In my opinion, corroboration is very important in this case because I found the 
individual to be a very unreliable historian.  
 



 7

concerns associated with Criterion F in this case.  For all the foregoing reasons, I find that 
the LSO’s security concerns under Criterion F remain at issue. 
 
B. Criterion L 
 
1. The Allegations and Associated Security Concerns 
 
With respect to Criterion L, the LSO relies on the following information. First, it alleges 
that the individual knowingly submitted a travel expense voucher to Contractor #1 that 
included $899.82 in personal expenses.  Second, it contends that the individual admitted 
during a PSI that she had used her government issued credit card for unofficial personal 
expenses even though she knew that she was prohibited from so doing. Third, it submits 
that the individual misled her supervisor when she told her that she had made a Power 
Point presentation at the conference in April 2004. Fourth, it states that the individual told  
her supervisor that she needed to leave early for the conference in order to assist in 
setting up for that conference when she in fact never engaged in that pre-conference 
activity. I find that the individual’s conduct with regard to each of the four matters under 
scrutiny raises questions about her honesty, reliability and trustworthiness and ability to 
protect classified information and served as a legitimate basis for not granting the 
individual’s security clearance.  
 
2. Mitigating Evidence regarding Criterion L Allegations and Hearing Officer 

Evaluation of Evidence 
 
a. Submission of Fraudulent Travel Voucher 
 
The individual argues that it was her secretary and not she who erred in failing to make 
provisions for the individual’s personal travel when the secretary prepared both the travel 
authorization and travel voucher in April 2004. As noted in the Findings of Fact in 
Section III above, the individual maintains and the secretary contests that the individual 
verbally told the secretary that she was taking personal time in conjunction with her 
official travel.  In the end, I have determined that the responsibility to ensure the accuracy 
of the travel documents rested with the traveler. The individual admitted at the hearing 
that she did not denote on her hotel bill which days could be charged to Contractor #1 
and which days should be charged as personal expenses. She also failed to tell the 
secretary that she used the rental vehicle for personal use only, not official business. She 
also admitted that she provided the secretary with receipts for all the expenses that she 
incurred during her trip, both personal and business. Moreover, the individual admitted 
that she certified the accuracy of the travel voucher and the supporting documentation 
without reviewing the voucher or ensuring that the receipts were included for the official 
component of her trip.  
 
With regard to the individual’s contention that she was not given the opportunity to 
modify the voucher before the audit occurred, I find it without merit. As the individual’s 
secretary testified, the individual had the opportunity to modify the voucher before she 
certified its accuracy and it was submitted for payment. Tr. at 142. Had the individual 
reviewed the travel voucher before signing and certifying the document, she would have 
uncovered the errors and could have insisted that the document be modified.  
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With regard to the speculation that the supervisor chose not to exercise her discretion and 
call back the voucher after the supervisor suspected an error, the record shows that the 
individual’s management requested an audit of the individual’s travel voucher even 
before it had been submitted because of some “red flags.” Id. at 75. Those “red flags” 
included the individual’s failure to communicate clearly or at all to her immediate 
supervisor about her personal travel plans prior to the April 2004 business trip in 
question, her misleading statements about her participation in official pre-conference 
activities, and her obfuscation of the facts relating to the Power Point presentation.  
 
In evaluating the evidence, I considered as a positive factor that the individual had not 
previously submitted a fraudulent travel voucher while she was employed by Contractor 
#1.  In fact, the chief auditor scrutinized the individual’s travel between September 2003 
and May 2004 (Ex. 19) and found problems only with the trip at issue in this case.7 I also 
considered as positive evidence the testimony of a former supervisor that he had “no 
problem with [the individual’s] integrity.” Tr. at 180. Against these positive factors, I 
weighed the following negative ones.  First, the individual has failed to accept any 
responsibility for the errors on the travel voucher. Instead, she blamed her secretary for 
including her personal expenses on the travel voucher and her supervisor for failing to 
allow her an opportunity after the audit to remedy her errors. Second, other co-workers 
who testified at the individual’s request stated that they knew that they were not 
permitted to submit receipts for personal travel (Tr. at 46) and should segregate their 
personal expenses from business expenses. Id. at 199. This testimony convinces me that 
the individual knew how she should have handled her travel voucher. Third, the 
individual’s action in certifying her travel voucher without reviewing it or the 
accompanying receipts is very problematic. Her action in this regard demonstrates her 
unreliability. Fourth, I also gave considerable weight to the individual’s overall lack of 
candor with regard to other issues involved in this case. With regard to the travel 
voucher, the chief auditor testified that the individual had provided her with different 
versions of events when confronted with the incredulity of her explanations for 
commingling the personal and business expenses. Id. at 166. I also found the individual’s 
explanations at the hearing on this matter to be unconvincing.  In the end, I found that the 
individual had not mitigated the security concerns associated with her submission of a 
travel voucher that included $900 in personal expenses. 
 
b. Misuse of Government Credit Card 
 
The LSO alleges that the individual used her government issued credit card for unofficial 
personal expenses.  The LSO does not enumerate what specific personal expenses are at 
issue but rather refers to the exchange between the individual and the personnel security 
specialist during the 2004 PSI. See Ex. 34. From my reading of the 2004 PSI, it appears 
that the LSO believes that it was improper for the individual to have charged two nights 
at the hotel where the conference was held and the rental car on her government-issued 
credit card.  
 

                                                 
7  There is no evidence showing how many business trips that the individual took during her tenure with 
Contractor #1. 
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The chief auditor who reviewed the trip in question testified that most people do not 
request a separate hotel bill when they are combining personal and business activities in 
the same trip. Tr. at 151. The auditor did not question the propriety of the individual’s use 
of the government credit card for her hotel; she questioned the individual’s submission of 
the entire hotel bill for reimbursement.8  It is unclear from the record whether the 
individual was prohibited from using the government credit card to charge her entire bill.  
What she clearly was prohibited from doing was seeking reimbursement for the personal 
component of the hotel bill from Contractor #1. 
 
As for the rental car, it appears from the record that the individual originally intended to 
use the rental car for official travel during a portion of her trip. Ex. 33 at 10.  She 
apparently did not realize at the time she rented the car and provided her government 
credit card how close the hotel was to the airport. Ex. 19. After renting the car, the 
individual checked into the hotel.  At that point, she realized that close she was close to 
the airport. However, over the course of the weekend that followed, the individual and a 
companion drove the rental car 623 miles. The individual returned the car on Monday 
before the start of the pre-conference activities. Ex. 19. The individual does not explain 
why she did not ask the rental company to replace the government credit card on file with 
her personal credit card when she returned the car. Since the individual has provided no 
evidence to mitigate her improper use of the government credit card for the rental car, I 
must find that the individual has not allayed the security concerns associated with this 
matter. 
 
c. Misrepresentations to the Supervisor 
 
The individual claims that when she told her supervisor that she had made the Power 
Point presentation at the conference, she meant that she gave her presentation to another 
person to make. Ex. 33 at 19.  I found the individual’s explanation disingenuous, noting 
its striking similarity to other semantics she had used to justify other actions in this case. 9  
 
As for the individual’s alleged statements to her supervisor about her intent to depart 
early for the conference for the purpose of assisting with the “set up” activities, the 
individual denies making this statement. Tr. at 89. At the hearing, the individual admitted 
that she told her secretary to put her on the same itinerary as Ms. X, the person who was 
designated to set up for the conference. Id. at 77-78. When confronted at the hearing with 
the implication of this statement, the individual responded, “I never really told her it was 
something for sure.” Id. After carefully considering the individual’s demeanor and her 
testimony, I determined that the individual had not convinced me that she had not 
misrepresented some facts relating to the travel in question. 
 

                                                 
8  The Travel Manual for Contractor #1 states that it does not object to employees combining official and 
personal travel as long as the primary purpose of the travel is business. Ex. A.  The portion of the Manual 
submitted does not address whether an employee can use a government issued travel card to pay for 
combined official and personal travel expenses such as a hotel bill. 
 
9   Specifically, in May 2004 the individual told the auditors that she did not plan for the personal travel 
(Ex. 19).  Under cross-examination at the hearing, the individual stated that what she meant by that 
statement was that [she] “didn’t fill out the form [travel authorization].” Tr. at 110. 
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V. Conclusion 
 
The totality of the evidence in this case, i.e., the individual’s falsification of three security 
documents and a travel voucher, her misuse of the government credit card to rent a car, 
and her misleading and perhaps duplicitous statements regarding various matters 
discussed in this Decision, raise serious security concerns under Criteria F and L.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns advanced by the LSO under Criteria F and L. I 
therefore cannot find that granting the individual’s access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
Accordingly, I have determined that the individual’s access authorization should not be 
granted. The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  February 6, 2007 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 
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This Decision concerns the eligibility of XXXXXXX (hereinafter "the
individual") to hold an access authorization.   The regulations1

governing the individual's eligibility are set forth at 10 C.F.R.
Part 710, "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special  Nuclear Material."  This
Decision will consider whether, based on the testimony and other
evidence presented in this proceeding, the individual is eligible
for an access authorization.  As discussed below, I find that access
authorization should not be granted in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the notification letter included a
statement of the derogatory information causing the security
concern.  

The notification letter cited concerns related to the fact that the
individual has parents and siblings who are citizens of a foreign
country whose interest are inimical to those of the United States
(hereinafter “sensitive country”) and who continue to reside there.
The individual has ongoing contact with these family members and 
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2/ Criterion L pertains to unusual conduct or circumstances that
tend to show an individual is not honest, reliable or
trustworthy, or that furnish reason to believe he may be
subject to pressure, coercion, exploitation or duress, which
may cause him to act contrary to the best interests of the
national security.    

has returned to that sensitive country to visit them.  According to
the notification letter, this represents a security concern under
10 C.F.R. § 710.8(e)(Criterion E).  Criterion E provides that
derogatory information includes information that the individual has
“Parent(s), brother(s), sister(s), spouse, or offspring residing in
a nation whose interests may be inimical to the interests of the
United States.” 

The Notification Letter also states there is a security concern
under 10 C.F.R. § 710.8(l), which refers to circumstances
indicating that an individual may be subject to pressure or
coercion.   Specifically, the letter notes the following as2

concerns: (i)  during a 1989 interrogation by the government of
the sensitive country, the individual may have indicated loyalty
to that government and approval of its ruling party;  (ii) the
individual’s wife is a citizen of the sensitive country and
resides in the U.S. as a resident alien;  (iii) the individual
was aware of but failed to report some improper accounting by his
former government contractor employer; (iv) the individual
maintains a passport from the sensitive country;  (v) the
individual and his siblings have worked for the government of the
sensitive country, and therefore may have conflicting
allegiances. 

The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer, in order to
respond to the information contained in that letter.  The
individual requested a hearing, and that request was forwarded by
the DOE Office to the Office of Hearings and Appeals (OHA).  I
was appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of his wife, several supervisors and co-
workers, both current and former, and two neighbors.  The DOE
Counsel presented the testimony of a security specialist. 
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II.  Hearing Testimony

A.  Security Specialist 

The security specialist described the nature of the security
concern associated with Criterion E.  He indicated that this
criterion “speaks to an individual’s potential susceptibility to
pressure, coercion or duress, particularly in the context of an
individual’s family members, relatives, [and] feelings of
affection for those individuals living in countries. . . deemed
sensitive and [which] have unfriendly aspirations towards our
national security or our country.”  Tr. at 124.  The security
specialist stated that the sensitive country has “aims not
consistent with the aims of our government, our country.”  Tr. at
127.  In this regard, the security specialist pointed out that
the individual identified a number of family members, including
his parents and siblings, still residing in the sensitive
country.  According to the security specialist, the individual
stated that he visits these family members and has affection for
them.  The security specialist noted that the individual also
travels to the sensitive country for professional conferences. 
He testified that DOE records show that the individual traveled
to that country as recently as April 2006 to visit his ailing
father.  Tr. at 124-27.  DOE Exh. 12.  The security specialist
further testified that since the individual has family members
who reside in the sensitive country, they are possibly
susceptible to pressure and coercion.  Through them, undue
influence could then be exerted upon the individual.  The
security specialist expressed a concern as to what the individual
would do if his relatives were put under pressure, and as to what
actions he would take on behalf of his relatives if they were
subjected to “human rights violations.”  Tr. at 127-28.  The
security specialist testified that in his view there will
continue to be a security concern as long as the individual has
close family members living in the sensitive country.  Tr. at
129.  

The security specialist believed that the fact that the
individual’s parents were required to perform forced labor in the
1960s, and the fact that the individual was interrogated in 1989
by officials of the sensitive country and was “forced” to profess
his allegiance to that country constitute further evidence that
he might be subject to coercion.  Tr. at 144-55, 186.   The
security specialist testified that this gave rise to a similar
concern under Criterion L, which also refers to susceptibility to
pressure or coercion.  
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3/ This issue was raised by the DOE subsequent to the issuance of
the notification letter.  DOE Exh. 13.  

The security specialist also testified that the following matters
involving the individual or which the individual was aware of
raise Criterion L concerns: over-billing and money laundering by
his former U.S. government contractor employer (Tr. at 136, 176);
hosting a guest speaker at work who is a native of the sensitive
country (Tr. at 140) ; his wife holds a passport from the3

sensitive country (Tr. at 140). 

B.  The Individual

The individual arrived in the U.S. in 1992.  He indicated that he
has been a U.S. citizen since 2000.  He intends to live in the
U.S. permanently.  Tr. at 241-42, 243.  He testified that his
only allegiance is to the U.S. and that he loves this country. 
Tr. at 233, 236.  

The individual stated that his elderly parents and several
brothers and sisters still live in the sensitive country.  Tr. at
232.  He loves his parents, but cares somewhat less for his
siblings.  Tr. at 253-54.  He speaks to his parents about once a
month.  Tr. at 247.  He has made three trips to the sensitive
country since coming to live in the U.S.: October 1-10, 1998, for
a professional conference; December 1-10, 2001, to visit family;
and April 5-25, 2006, to care for his father.  He stated that he
gave proper debriefings before and after those trips and spoke to
no government officials of the sensitive country.  Tr. at 230-31.

Addressing the Criterion E concern, the individual stated that
his parents who still live in the sensitive country will not be
subject to pressure or coercion because they are elderly and have
nothing to do with the government.  Tr. at 234, 255.  Similarly,
he does not fear that “something could happen” to his siblings. 
Tr. at 232.  Nevertheless, he stated that if such a situation
came to pass he would report it “to my supervisor and my
management” and get “further instruction.”  Tr. at 257.  

The individual also addressed the Criterion L concerns.  With
respect to his sponsorship of the speaker who is from the
sensitive country, the individual stated that he had never met
this person prior to the speaking event and that he has no
ongoing contact with this person.  Tr. at 280-81.  He indicated
that he did not invite the speaker.  Rather, a request to host
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4/ The individual submitted a copy of that email.  Individual’s
submission of August 2, 2006.  

the speaker came to the individual’s work group in the form of a
general request from a local university.  Tr. at 227.  He stated
that he was encouraged by his supervisor to host this speaker,
and it was processed through official channels.  Tr. at 227-28. 

The individual also testified about whether he was aware that his
former government contractor employer had improperly failed to
provide him with the appropriate number of assistants.  In this
regard, the individual stated that he had requested two or three
assistants, but only received one.  However, he stated that he
did not know what was in the final version of the proposal that
his former employer sent forth, and has no knowledge of what he
was entitled to under his former employer’s contract with the
U.S. government, because he never saw a final version of the
proposal. Tr. at 271-74.  

The individual also addressed the concern raised in the
notification letter regarding whether he had reported over-
billing by a former government contractor employer.  In this
regard, the individual stated that he was terminated from a
position with that contractor and once he was no longer on the
job, there was no longer any employee qualified to perform the
research specified in the project.  According to the individual,
the contractor continued to use contract funds, but for personal
business.  The individual testified that he did disclose what he
knew about this matter to his supervisor in an email.  Tr. at
248-49. 4

C.  Co-workers and Supervisors.  

The individual presented the testimony of seven former and
current co-workers and supervisors.  For the most part these
witnesses had known the individual for several years.  Tr. at 
10, 27, 70, 78, 114.  Their contacts with the individual ranged
from several times a month to several times a week.  Tr. at 10,
47,70,79, 81, 95, 117.  They testified that the individual is a
hard worker and a fine employee.  Tr. at 11, 28, 47, 99.  They
also believed the individual is honest and a loyal American.  Tr.
at 12, 27, 29, 69, 76-77, 79, 96.  
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5/ The individual’s wife testified through a translator because
her English is limited.

D.  Neighbors

The individual presented the testimony of two neighbors.  These
witnesses have known the individual for about four years.  Tr. at
33, 85.  They do not socialize frequently with the individual,
but do speak to him from time to time.  Tr. at 37, 38, 90.  They
both believed that the individual is a man of great integrity and
honesty.  Tr. at 34, 87.  

E. Wife 5

The individual’s wife, currently a citizen of the sensitive
country, testified that she has been in the U.S. since 1995.  She
has a “green card.”  Since she is not a U.S. citizen, she
maintains a passport from the sensitive country and is able to
travel freely to that country.  Tr. at 211.  

Her parents are no longer alive, and she has one sister and two
brothers still living in the sensitive country.  Tr. at 212.  She
has affection for her family.  Tr. at 214.   She has made several
trips to the sensitive country since 1998.  Tr. at 199, 202.  Her
most recent trip took place in January through April 2006.  She
traveled to that country in order to visit and care for her
husband’s father who is ill.  She stayed with her sister during
that time.  Tr. at 199-201.  She indicated that she would travel
to the sensitive country upon the death of her husband’s parents. 
Tr. at 217.  

The individual’s wife stated that her husband speaks to his
parents about once a month.  Tr. at 206.  He has some college
friends in that country with whom he has contact only very
infrequently.  Tr. at 207.  The individual and his wife own no
property in the sensitive country, and have no financial ties
there.  Tr. at 197, 216.  

She testified that her husband considers the U.S. his homeland,
and that he is a loyal American.  He left the sensitive country
for his freedom, and has no intent to move back there.  Tr. at
198, 199, 215, 218.  
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III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In this
type of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is “for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization.”  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the
national interest.”  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent
with the interests of the national security test” for the
granting of security clearances indicates “that security-
clearance determinations should err, if they must, on the side of
denials”);  Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995),
aff’d, 25 DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

The issue in this case is whether the individual has mitigated
the Criteria E and L concerns set forth in the Notification
Letter.  As discussed below, I find that the individual has not
resolved the security concerns. 

Criterion E

The individual in this case impressed me very favorably.  He is
extremely intelligent, and a hard working, well-respected
professional.  He is a person with a high degree of integrity and
honesty.  I do not believe that he retains any sympathy for the
government of his former country.  I am convinced that he is a
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loyal citizen of the U.S.  I do not believe that he has ever
improperly disclosed any sensitive information to which he now
has access.  I also do not believe that he would, on his own
volition, improperly divulge any classified or sensitive
information. 

However, there is no question that he has close relatives living
in the sensitive country.  Consequently, there remains a concern
as to what this individual would do if his parents were subjected
to pressure or coercion.  In this regard, the individual states
that this possibility is so remote as to not rise to the level of
a security concern.  He maintains that his parents are so elderly
that they are of no interest to the government of the sensitive
country.  He indicates that it is therefore highly unlikely that
they would ever be arrested in order to be forced to provide
information to the government.  I am persuaded that this is true. 

However, this does not address the entire scope of the security
concern that exists here.  Another type of risk arises because
the sensitive foreign country is in a position to force the
individual to choose between his own safety or that of family
members, and U.S. security.  For example, the individual might
privately return to the sensitive country to assist his elderly,
ill parents or to attend their funerals.  He might then be
arrested and imprisoned until he divulged information which the
government of the sensitive country was seeking.  Even if the
individual remains in the U.S., the government of the sensitive
country could arrest the individual’s relatives who live there in
order to pressure the individual into divulging classified
information in exchange for their release or safety.  

These types of very serious circumstances in which this
individual could unfortunately find himself all involve dreadful,
agonizing choices between his own safety or that of his family,
and the national security of the U.S.  The individual did not
address these types of concerns, other than to say he would
immediately inform his supervisor and other appropriate
individuals if he suspected that he was being subjected to
pressure or coercion.  This assertion in and of itself is not
sufficient to resolve the security risk.  I am not convinced that
the individual is in a position to give reliable assurances as to
what he would do in such a situation.  I am not persuaded that he
would be able to disregard all personal pressures and family
affection and ties, and act solely in the best interests of the
U.S. in a situation of extreme pressure and coercion involving
himself or loved-ones.  Due to his ties with close relatives
living in a sensitive country, the individual presents a greater
security risk than Americans without such ties.  This is so even
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6/ The notification letter raises a number of similar concerns
under Criterion L, all of which in my opinion raise no
security concerns beyond those that are already included
within Criterion E.  E.g., Notification Letter, Items 2(K),
(Q).  

if the individual never returns to that country.  Accordingly, he
has not resolved the Criterion E concerns.  

Criterion L 

As indicated above, the notification letter expressed a concern
regarding the fact that during a 1989 interrogation by the
officials of the sensitive country, the individual gave some
responses in which he indicated his loyalty to that country.  The
letter also cited other instances in which the individual
expressed his loyalty to that sensitive country while he was
still a citizen.  I do not believe that the individual’s
responses in those interrogations in and of themselves give rise
to a concern regarding his current trustworthiness and loyalty to
the United States.  Those responses came 16 years ago when the
individual was a citizen of the sensitive country, not a citizen
of the U.S.  I do not see how those answers can be construed to
suggest that the individual is currently disloyal to the U.S.,
might become so, or has conflicting allegiances.   I recognize
the security specialist’s point that the responses could provide
some additional evidence regarding the Criterion E concern, and
whether the individual is able to withstand pressure and
coercion.  I have already addressed that issue.  I do not
believe, however, that the issue of the 1989 interrogation raises
a separate Criterion L security concern. 6

The notification letter pointed out that the individual and his
siblings have worked for the government of the sensitive country. 
The letter indicated that this could suggest conflicting
allegiance.  As indicated above, I do not believe that there is
any question about the individual’s current allegiance to the
government of the United States.  I am convinced he is a loyal
U.S. citizen, with no sympathy for the government of the
sensitive country.  The allegiance of his siblings to the
sensitive government does not present a separate Criterion L
concern here.  I believe that the issue is whether the individual
will be subject to pressure or coercion by the sensitive country. 
I do not believe that the fact that the siblings may have worked
for the sensitive country’s government creates any additional
security risk here, beyond the Criterion E risk discussed above.
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7/ The individual appears to have made the DOE aware of this
passport in 2003.  

The letter indicated that the individual knew that a U.S.
government contractor by whom he was formerly employed had
engaged in wrongdoing with respect to the government contract. 
The individual has submitted a copy of an email that he sent to
his former supervisor at this project informing him of the
wrongdoing. Individual’s Submission of August 2, 2006.   I am
convinced that the individual took reasonable steps with respect
to this matter and I see no concern regarding his trustworthiness
here.  I also believe the individual’s testimony that he did not
know how many assistants he was entitled to under his former
employer’s contract with the U.S. government.  I therefore
believe that he has resolved any Criterion L security concern
associated with the  fact that he only received one assistant in
connection with his former employment with a government
contractor.  

The notification letter indicated that the individual appeared to
have a valid passport issued by the sensitive foreign country.  I
see no concern here, such as dual loyalty or a question regarding
his citizenship intentions.  The record in this case includes a
photo-copy of the cover of the passport showing it has been cut
in the corner, signifying that it is no longer valid.  Further,
the expiration date on the passport is 1999, one year before the
individual became a U.S. citizen.   DOE Exhibit 6.  I see no cause7

for concern regarding the existence of this passport.  

I also see no security concern arising from the fact that the
individual sponsored a speaker from the sensitive country.  This
speaker was not a person with whom the individual had any
previous contact. Rather, the individual was asked by his
employer to “host” this speaker.  The fact that he did so does
not suggest to me that the individual is prone to making improper
contacts with persons from the sensitive country, or that he
seeks out such relationships in order to maintain inappropriate
connections.  

The notification letter also pointed out that the individual’s
wife, who is still a citizen of the sensitive country and living
in the U.S. as a resident alien, could cause the individual to be
susceptible to pressure or coercion on her behalf.  With respect
to this issue, I do not believe that the individual has resolved
the security concern.  The individual’s wife maintains the
passport of the sensitive country and can travel there freely. 
She visits her own family and that of her husband during these
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trips.  In fact, the individual’s wife has traveled on her own to
the sensitive foreign country within the last six months, and
stayed with her sister.  I do not believe that under ordinary
circumstances the individual’s wife would reveal any classified
information to the government of the sensitive country.  I see no
reason to believe that her husband would reveal such information
to her, even if he were privy to it.  The concern here is of a
different nature.  I believe that her visits to the sensitive
foreign country could result in pressure on and coercion of the
individual if his wife were placed into a position of duress,
such as a detainment, during one of her visits.  The individual
could be subjected to pressure to provide information to the
government of the sensitive country in order to secure her
release or safety.  Again, this situation could arise even if the
individual did not accompany his wife on the visit to the
sensitive country, but rather remained in the U.S.  Accordingly,
I am not convinced that this aspect of the Criterion L concern
has been resolved.

V.  CONCLUSION

As indicated above, I find that the individual has not resolved
the Criteria E and L concerns set out in the notification letter. 

It is therefore my decision that granting this individual access
authorization is not appropriate at this time.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: September 1, 2006
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subject to withholding from disclosure  under 5 U.S.C. 552.   Such
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 2, 2006

Case Number: TSO-0384

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should not be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor (the DOE Contractor) and has possessed a DOE access
authorization since the late 1980's.  In 1992, the DOE conducted a
personnel security interview (PSI) with the individual concerning
adverse information contained in his credit report.  The DOE
conducted additional PSI’s with the individual concerning his
financial problems in 2001, 2002, 2004 and 2005.  Based on its
concerns with the individual’s continuing financial problems, the
DOE suspended his access authorization in November 2005. 

In January 2006, the Manager of the DOE area office where the
individual is employed (the Manager) issued a Notification Letter
to the individual.  The Notification Letter indicates a security
concern under Sections 710.8(l) of the regulations governing
eligibility for access to classified material.  Criterion (l)
concerns information that an individual has engaged in unusual
conduct or is subject to any circumstances which tend to show that
the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the
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individual to act contrary to the best interests of the national
security. 

With respect to Criterion (l), the Notification Letter refers to
the following derogatory information that raise concerns about the
individual’s inability to manage his finances: 

A.  During a 1992 PSI, the individual acknowledged and
discussed three delinquent accounts.

B.  In a 2001 PSI, the individual indicated that he had
filed for bankruptcy in October 1999 and acknowledged
that he still had two delinquent accounts.

C.  In a 2002 PSI, the individual stated that his 1999
bankruptcy had  discharged approximately $50,000 in
debts, and stated that he no longer has “active” credit
cards.  He also stated that his mortgage was several
months tardy, and that two of his vehicles had been
repossessed.

D.  In a 2004 PSI, the individual confirmed that he was
arrested in April 2004 for having written a bad check
four years earlier.  He also acknowledged that his 2004
credit report indicated several delinquent accounts.

E.  In a May, 2005 PSI, the individual acknowledged that
his 2005 credit report continued to indicate several
delinquencies in the payment of his financial
obligations, and that he anticipated additional
significant, financial expenditures relating to home
repairs.  

Enclosure 1 to January 2006 Notification Letter.

The individual requested a hearing to respond to the security
concerns raised in the Notification Letter.  In a June 8, 2006
response to the Notification Letter, the individual contended that
no credible evidence exists to support the DOE’s concern.  He also
stated that he intended to show at the Hearing that his access
authorization should not have been suspended pursuant to Criterion
(l), and that he meets most of the mitigating conditions for
Criterion (l) that are described in “Guideline F: Financial
Considerations” of the DOE’s “Adjudicative Guidelines for
Determining Eligibility for Access to Classified Information”,
published as Appendix B to Subpart A of Part 710.  The individual
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further asserted that he is trustworthy, responsible and very
patriotic.  The hearing was convened in July 2006 (hereinafter the
“Hearing”), and the testimony focused on the individual’s efforts
to demonstrate that he has not acted irresponsibly in the past with
respect to his family’s finances, and that his current financial
situation is sufficiently stable to mitigate any Criterion (l)
concerns. 

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    
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Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY AND DOCUMENTARY EVIDENCE 

At the Hearing, testimony was received from nine persons.  The DOE
counsel presented the testimony of the personnel security
specialist who interviewed the individual in 2002 (security
specialist I) and the personnel security specialist who interviewed
the individual in 2004 and 2005 (security specialist II).  The
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individual testified and presented the testimony of his wife, a
neighbor, a family friend and his wife, and an official at the
individual’s credit union.

At the Hearing, the DOE counsel stated that the individual’s May
2005 and July 2006 Equifax credit reports (hereafter the 2005 and
2006 credit reports) provide adequate evidence that the
individual’s bankruptcy proceeding was discharged properly in 1999.
Hearing Transcript (TR) at 32-33.  Accordingly, the testimony at
the Hearing focused on the individual’s management of his financial
affairs from 1999 until 2006.  At the outset of the Hearing, the
DOE counsel and the security specialists discussed with the
individual certain delinquent accounts that appeared on the
individual’s May 2005 and July 2006 credit reports.  Later in the
Hearing, the DOE counsel discussed the individual’s estimated
monthly budget with the individual and his wife.  I will summarize
the key testimony concerning the credit reports and the family
budget, followed by additional testimony from the security
specialists, the individual, and his witnesses.    

A.  Discussion of the Individual’s 2005 and 2006 Credit Reports

The DOE counsel stated that the individual’s 2005 Credit Report at
page 2 indicates a charged off account listed as AMERICACREDI for
$10,987 and a charged off account listed as CAP 1 BANK for $508.
She also noted that prior to being charged off, there were three
occasions when the CAP 1 BANK account was more than 90 days past
due.  TR at 25-26.  She next pointed out that an account listed as
FST PREMIE was charged off with $690 outstanding and that and an
account with a furniture store had a balance owing of $2483 and a
past due amount of $720.  TR at 28-29.  Finally, she noted a
balance owing on TRANSOUTH AUTO of $7,151.  Six late payment dates
are noted for the TRANSOUTH AUTO account, which the DOE counsel
indicated could raise a concern for the DOE that there is a history
of late payments.  TR at 31.

With respect to the individual’s 2006 Credit Report, the DOE
counsel indicated that an account listed as ALLTEL was opened by
the individual in September 2005, and that the account has been
charged off with a balance owing of $2,015.  TR at 34.  With regard
to the ALLTEL account, the individual stated that he was disputing
their bill for telephone services because he believed that they had
overcharged him.

They refused to do anything about it so we refused to pay
it.  And then what they did is they . . . said you are
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1/ This letter appears at p. 73 of a seventy four page submission
that the individual faxed to this Office on July 24, 2006.

cancelling the contract and we are going to charge you so
much per phone.  And that is how it got up to two
thousand dollars.  We only owe them about four fifty and
I’m not going to pay two thousand dollars.  I’ll pay
maybe four fifty and I have told them that time and time
again, but they will not deal with us.

TR at 37.  Security Specialist I then stated that the individual’s
position concerning his telephone bill indicated a pattern of not
paying financial obligations.

[DOE security looks] for positive improvement of bills
and positive improvement says give us something from a
financier saying that a bill has been paid.  Give us
something saying that you are making arrangements.  Show
us something.  A dollar sent to it.  Show us that you are
making improvement.

TR at 38-39.  

The DOE Counsel stated that the 2006 Credit Report next shows an
account listed as AMER GEN that was opened in 2000 and charged off
with a balance owing of $1110.  TR at 34.  The individual contended
that he had paid off this account.  He asserted that he took out a
loan from his federal credit union to pay the account (TR at 30),
but that the payment is not showing up on his credit report.  TR at
34.  The individual’s wife testified that they had taken out a loan
to pay the charged off balance about seven or eight months ago.

I know it took them three or four months to get us the
letter that it was all cleared.  Because we cleared it
through a different company again.  We didn’t clear it
through American General, we cleared it through their
finance company, a different finance company.  And then
they had to notify American General that it had been
paid. . . . And the loan for that at C-plan is paid too.
That was paid on time.

TR at 125-126.  She stated that she would fax the DOE a copy of the
letter acknowledging that the debt had been cleared.  TR at 126. 1/
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2/ The individual testified that currently he works about four to
(continued...)

The DOE Counsel stated that information listed on page 2 of the
2006 Credit Report indicates that the individual refinanced his
home in 2001 and 2003, and that he frequently has been late in
making mortgage payments.

The issue here is that is a past due current amount as of
May of this year. . . . There is a past due current
amount of $2402.  And since August of 2003, which is
basically three years, there have been five occurrences
of ninety days past due on this mortgage.  And similar
occurrences on the previous mortgages before he
refinanced the house.

TR at 40.  The individual stated that in 2005 and 2006, his
mortgage company

had us on a payment plan and they told us you had to pay
this much every month for six months, but it would show
up late on the credit report.  They told us right off.
And we honored that and after six months we got off that
and we got back on another plan.  On a regular payment
schedule.

TR at 42.  The individual also stated that he had difficulty with
mortgage payments because 

We have a variable mortgage so the interest goes up and
the payments go up and makes it a little bit harder to
pay.

TR at 42-43.  He also stated that his efforts to keep up with his
bills were hurt by the loss of overtime pay following the
revocation of his clearance in late 2005.

I was working about twenty hours a week overtime, which
equates to quite a bit of money.  And I was using that to
catch up on a lot of stuff and keep my mortgage going.
So without it, it put me in a bind.  And I certainly
wasn’t expecting it.  It seemed to hit me out of the
blue.

TR at 43. 2/  
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2/(...continued)
eight hours of overtime per week.  TR at 160-161.

3/ The individual stated that he would fax this settlement
agreement to the DOE.  TR at 49-50.  However, he does not appear to
have included the settlement agreement in his post hearing
submissions, only a “statement of account” concerning this debt
which he submitted as page 14 of his one hundred page July 24, 2006
facsimile transmission.  Because the charged off account no longer
appears on the individual’s credit report, I will accept his
explanation that this outstanding debt has been resolved. 

The DOE counsel next stated that the charged off account listed as
AMERICACREDI for $10,987 and a charged off account listed as CAP 1
BANK for $508 that appeared on the individual’s May 2005 Credit
Report still appeared on his July 2006 Credit Report.  TR at  43.
With respect to the AMERICREDI account, the individual stated that

Last week, or week before, they sent me some paperwork to
pay it off for like five thousand some odd dollars and
tomorrow I’m going back to [my home town] and see if I
can get a loan, that is really the only way I can take
care of that right now.

TR at 45.  The individual stated that he was not certain that he
could get a loan from his credit union to finance this settlement
offer.  TR at 85.  

The DOE counsel stated that the accounts for CITI AUTO and FST
PREMIE indicated a pattern of late payments, with the CITI AUTO
payments being more than 30 days late 25 times in the 72 months
since the account was opened, and the FST PREMIE payments being
more that 90 days late 21 times since July 2000.  TR at 46.  
While the individual’s May 2005 Credit Report indicates a charged
out account from a furniture store for a balance owing of $2,518,
this balance owing does not appear on the individual’s July 2006
Credit Report.  The individual testified that he had disputed the
charged off amount with a representative of the furniture store and
eventually reached a settlement.  TR at 49. 3/     

The DOE counsel stated that the individual’s credit history since
his 1999 bankruptcy indicated ongoing, unresolved financial
problems and, despite his repeated assurances to the DOE, no solid
evidence of progress in resolving these problems.
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. . . what we have asked for since 1999 is simply
documentation that something is either being done toward
addressing these debts in arrears, or something has been
done.  And in the interviews, what the pattern has been
and response is; I’m working on it, but there has been no
documentation. . . .  It has always been . . . basically,
take my word for it.  And no matter how much we are
predisposed to do that, and I think there is an argument
made that we have been predisposed to do that working on
this case for fourteen years to try to help [the
individual] with his debt issue and financial
responsibility, all we have in the record as proof are
these credit reports and they are very damaging evidence
and there’s no hard evidence of mitigation.

TR at 52.

B.  Discussion of the Individual’s Estimated Family Budget

On July 17, 2006, the individual submitted a monthly budget of his
current family income and expenses prior to the Hearing.  This
budget indicates a total monthly family income of $6,016, total
monthly expenses of $5,388, and a monthly surplus of $628.
However, in his testimony at the Hearing, the individual stated
that about two weeks prior to the Hearing he lost the per diem
reimbursement for his living expenses while working at a location
away from his family home.  TR at 108.  He stated that his current
share of the rent at his work location is about $440 per month.  He
stated that he is looking for another DOE position that pays a per
diem, and also is looking for a living arrangement in his work
location that is less expensive.  TR at 109-111.  The family budget
lists the individual’s wife’s monthly salary at $1,840.  However,
in her testimony, the individual’s wife stated that “I don’t know
if it really is that high, honestly.”  TR at 144.  She stated that
she earns $654 every two weeks.  TR at 130.  She stated that her
employers

don’t take out a lot of tax for me, but they do take an
extra $58 out for insurance.

TR at 145.  Finally, she estimated that her pretax bi-weekly income
is between eight and nine hundred dollars per month. TR at 144-145.
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C. Security Specialist I

Security specialist I who conducted the 2002 PSI (specialist I)
testified that he has worked as a personnel security specialist for
about twenty years.  He stated that when he interviewed the
individual in 2002, he had doubts that the individual was sincerely
committed to resolving his financial problems.

I would have to say I couldn’t say that he was dishonest,
but I’m not so sure about his sincerity.  He may not have
lied, but I think he knew he had financial problems and
he was going to tell us whatever he thought would get us
off his back.  He gave us the answers that we had gotten
before.  That he was going to take care of it, that he
would pay it, that he would take care of it.  What we
wanted to hear just so we would get off his back.

TR at 13. 

At the close of the Hearing, Security Specialist I repeated his
concern that the individual has repeatedly provided the DOE with
assurances that he was addressing his financial problems, but has
never followed up with the documentation to support his statements.
TR at 164.

D.  Security Specialist II

Security Specialist II testified that he has sixteen years of
experience in government personnel security and has been with the
DOE for two years.  He testified that his job is to assess the risk
of someone with access to classified information or special nuclear
material.  He testified that the inability to meet  financial
obligations indicates that an individual is a higher security risk.
TR at 18.  He stated that there are several charge-offs listed in
the individual’s credit reports, and that they indicate instances
where creditors have given up on collecting an amount owed by the
individual.  He stated that these charge-offs have remained on the
individual’s credit reports for years and involve substantial
amounts of money, indicating that the individual is unable to meet
his financial obligations.  TR at 20.  He testified that the
charge-offs can be removed from the credit report if the individual
negotiates a settlement with the creditor, but that he evidently
has not done so.  TR at 21-22.
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E.  The Individual

The individual testified that since his bankruptcy proceeding in
1999, he has had extraordinary family responsibilities that have
kept him from resolving his financial problems.

For example, my daughter got in a car wreck.  She got
ejected out of the back window and took out the whole
back window.  Nearly died. . . .  I have my choice of
paying one of these debts [listed on the credit reports]
or making sure that she gets physical therapy.  Which one
should I choose?  My financial responsibility lies with
my family and my daughter comes first.

TR at 55.  He stated that he had records where he paid some of his
daughter’s physical therapy bills and would submit them to the DOE.
TR at 56.  He stated that a bit later, his son was in a car wreck,
and that a couple of months later, he hit a deer.

I mean, all this stuff starts adding up.  And yeah,
sometimes I used the credit cards.  And then something
else happens and now I don’t have enough money to pay on
this and I fall behind.

TR at 62.  He stated that the roof of his house received hail
damage, and that his insurance company only sent him about $1700
for work that cost him $5700.  TR at 63-64.  He stated that
although he has repeatedly promised thE DOE that he will resolve
his post bankruptcy credit problems, he cannot guarantee that he
will resolve these problems because unforeseen expenses arise.

Murphy’s Law hits all the time, seems like.  And every
time I turn around something goes wrong.  I’ve got to fix
this.  The hot water tank busted and flooded my kitchen
out and ruined my carpets.  A short time later my
dishwasher, the pump, broke and had more water.  I had to
take up my entire kitchen floor because the ceramic
tiles, I couldn’t glue them down anymore, couldn’t grout
them back in.  These are all things that keep happening.

TR at 65.  The individual described his current financial status as
“fair at best.”

I am behind on some bills and we are making efforts to
pay on everything and we just paid on our mortgage.  A
few weeks ago I paid on the car payment.  Right now it
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has been hard because my wife had to take time off [from
her job] to go up and see her mother, her mother had a
triple bypass.

TR at 66.  The individual testified that in a 2001 PSI, he stated
that he was going to sell his home to correct some of his debt. 
At the Hearing, he stated that he placed his home on the market for
a period of time but that he was unable to sell it because “it
needs work.”  TR at 72.  He stated that two of his automobiles have
been involuntarily repossessed.  TR at  72-73.  He stated that he
has only a debit card but that his wife has a credit card.  TR at
73.  The individual stated that he currently works several hundred
miles from the family residence, so he shares a furnished apartment
with a coworker.  TR at 75-76.

The individual stated that he would like to be debt free.  When
asked what he needed to do to get there, he replied

I would like to avoid any more loans.  I would hope
nothing else goes wrong, I don’t have to do another
repair on my home or deal with a car breaking down and
this other stuff.  Medical stuff that comes up.

TR at 80.  He stated that he has been trying to pay on his debts,
but when asked of specifics, he stated

Some of them I haven’t made payments to.  It is not that
I don’t want to.  I have to put certain things in certain
priorities and those priorities, unfortunately, change.
This week I might want to pay the electric bill first and
buy food and pay the car payment.  And something will
happen and the car breaks down.  Guess what?  I’m going
to fix that car because I have to get to work.

TR at 81.  He stated that he would attempt to pay off his
outstanding overdue debts as opportunities arise, but that “it may
be a couple more years for some of them.”  TR at 86.  When asked
why there still were several small, overdue bills on his July 2006
credit report, the individual replied that

some of these I may not even remember they are on there.
I can’t even begin to tell you what they are for.  Unless
they send you a bill, you may actually forget about it,
not intentional but.

TR at 91.
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In his final statement, the individual asserted that he is not 

purposely trying not to pay any bills, even though some
of them are not being paid at the moment.  I pay the ones
I can as I can.  And certain mitigating circumstances
have arisen, or however you want to say it.  And I can’t
help that.  And it has put me behind the eight ball a few
times and it is very hard to get out from behind that.
And trying to make double payments and stuff like that.

TR at 169.  The individual stated that he is not untrustworthy.  TR
at 170.

Following the Hearing, the individual faxed the DOE several hundred
pages of documents concerning his daughter’s car accident, his
son’s illness, other medical and prescription drug receipts, and
miscellaneous bills for car and house repairs.  See Faxes dated
July 24 and 25, 2006. 

F.  The Individual’s Wife

The individual’s wife testified that works full time and is paid an
hourly wage.  She stated that two of her adult children live in the
family home and that one of them is employed.  She also has a minor
child living at home.  TR at 130-131.  She stated that she has two
VISA credit cards.  She testified that the family has two loans at
their credit union and that they have never been late on those loan
payments.  One is a small loan that they pay out of pocket and
another is paid automatically out of the individual’s paycheck.  TR
at 132.  She described their current financial situation as
follows:

Actually, six months ago I would say it was getting a
whole lot better, and now, with [the individual] having
to be away and supporting two households again and losing
the overtime, it has probably gone back downhill again.

TR at 134.  She stated that she had been working with the loan
officer at their credit union to pay off old debts and was
following his advice on how to improve their credit standing.

And he said, when you start paying everything off, don’t
even worry about doing the medical [bills] because the
medical [bills] can’t be used against you when you are
applying for a loan or trying to get your finances
current.  He said, that is not the most important thing
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to take care of.  He said, try and concentrate mostly on
you mortgage and make sure your car payments are caught
up.  And everything else, as long as the people are not
bothering you for the money, he said, take one debt at a
time and get rid of the lowest one first each time you
start to do that, which is what we were doing with C Plan
at the Credit Union.  What they did was they helped us
pay off American General and then we paid that loan.  And
they said that each time we got a loan paid off to pay
each debt, they were going to help us clear our credit
report.

TR at 137.  She stated that the credit union was unable to continue
assisting them after the individual’s clearance was suspended in
November 2005.

When his clearance was suspended and then the layoffs at
the plants, they said they were unable to help us do that
any longer because they didn’t know if he was going to be
continuing to work.  That is why we haven’t gotten a
whole lot more cleared up.

TR at 137.  She also stated that her daughter had been severely
injured in an automobile accident in 2000, which caused a financial
burden.  TR at 138-139.  She also described medical problems
involving herself, her husband, her son, and her parents.  TR at
146-147.  I invited the individual and his wife to document the
expenses and lost wages arising from these medical problems, and
received a substantial amount of information in post hearing
submissions.

Finally, the individual’s wife stated that she and her husband do
not take their financial problems lightly.

We are not spending any money out of the way.  I’m trying
to put every penny into bills.  And my husband is a very
honest and caring man that takes care of his kids.  We
have no intentions of doing anything to hurt the
government.

TR at 148.

In a post-hearing letter, the individual’s wife estimated that from
1999 through 2006, she has missed more than a year and a half of
work to care for family members incapacitated by illness or
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accidents.  She also stated that in 2005, she was laid off for a
period of time and lost approximately $20,000 of earnings.  

G.  The Credit Union Official

An official at the individual’s credit union testified that the
individual currently has two loans with the credit union.  He
stated that the individual has a loan for $8,700 that is secured by
a vehicle and a loan for $607 that is secured by another vehicle.
TR at 157.  He stated that the individual pays about $525 per month
in loan payments.  TR at 158-159.  He stated that the individual’s
money is direct deposited to the credit union and his loans are
paid from the deposited money.  TR at 156.  He stated that the
individual’s income has been steady and that he is considered at
low risk for default.  Id.  He testified that the credit union
would consider additional loans to the individual based on his
meeting their regular requirements for loans.  TR at 159. 

H.  The Individual’s Neighbor

The individual’s neighbor testified that she has known the
individual and his family for about eight years.  She stated that
she and the individual’s wife are “best friends”.  TR at 97.  She
testified that in 2002 she loaned the individual $6,500 because
“they were in trouble with their mortgages on their house.” TR at
96.  She stated that they agreed to pay back the loan within two
years.  She testified that the individual made periodic payments
and paid back the loan within the two year period.  She described
the individual as “an honest man.”  TR at 95.  She stated that the
only time that they travel is to visit their parents in another
state.  She testified that

they live from check to check, as far as I can tell.
They don’t go out and splurge money.

TR at 98.

I.  The Family Friend and His Wife

The family friend testified that a couple of years ago he loaned
the individual $3,000, and that the individual repaid the loan
exactly when he said he would.  TR at 104-105.  He stated that he
would trust the individual with another loan.

Oh yeah, I would trust you.  You get laid off here and
you don’t just stay home, you find a job somewhere else
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and . . . you continue to work and try to support your
family.

TR at 104.  The family friend’s wife testified that she and her
husband loaned the individual money because he had some financial
problems with his house.  She stated that they charged the
individual no interest on the loan.  She testified that they have
known the individual and his family for eleven or twelve years.  TR
at 101-102.

IV.  ANALYSIS

At the Hearing, the individual contended that although his credit
reports for May 2005 and July 2006 contain overdue and charged off
accounts, he is making a sincere effort to settle those accounts.
He testified  that his current financial difficulties are caused or
aggravated by several family medical emergencies that have resulted
in a loss of income by his wife, as well as by accidental damage to
his home resulting in costly repairs.  He stated that he is honest
and trustworthy, and that he will cooperate with the DOE in
resolving its concerns about his financial situation.  As discussed
below, I find that the individual has not resolved the security
concerns arising from his failure to meet his financial
obligations.

From the testimony of the individual and his witnesses, and from
the documentation that he has provided, I find that the individual
is a hardworking man who is dedicated to supporting his family.
However, there is a very serious security concern associated with
an individual who has engaged in conduct showing a pattern of
financial irresponsibility.  See Personnel Security Hearing (Case
No. VSO-0073), 25 DOE ¶ 82,794 (1996).  I find that such a pattern
exists in the present case, where it is undisputed that the
individual accrued extensive debts that required a bankruptcy
proceeding in 1999 to resolve.  The individual's continued record
of unpaid debts and late payments on his debts from 1999 until 2006
convinces me that a security concern exists regarding his failure
to meet his financial obligations.  Accordingly, as I explained to
the individual prior to the Hearing, he must present mitigating
evidence and testimony sufficient to resolve these concerns. 

After reviewing the record, I find that the individual has made
insufficient progress in managing his finances since his 1999
bankruptcy.  At the Hearing, he admitted that thousands of dollars
in charged off accounts appear on his July 2006 credit report.
Although he has submitted information that an outstanding debt for
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4/ The “Adjudicative Guidelines Approved by the President in
Accordance With the Provisions of Executive Order 12968”, were
originally published as an appendix to Subpart A of the Part 710
regulations at 66 Fed. Reg. 47061 (September 11, 2001).  See
Adjudicative Guidelines for Determining Eligibility for Access to
Classified Information, Guideline F, Paragraph 20, at
http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf
(December 29, 2005).

$1,110 owed to AMER GEN has been resolved, several other charged
off or overdue accounts remain on his credit report.  The
individual testified that he is negotiating with another creditor,
AMERICACREDI, to resolve a debt of $10,987.  However, he also
stated that he may not be able to borrow sufficient funds at this
time to pay the proposed settlement.  He stated that other charged
off and overdue accounts will be paid as he is able, but that it
may take “a couple more years for some of them.”  He also admits
that he recently borrowed several thousand dollars from two friends
in order to make overdue payments on his home mortgage and avoid
foreclosure.  Although he has repaid these loans, his need to
borrow money to make mortgage payments raises a concern.  Moreover,
it does not appear that his current monthly budget allows him to
make any significant payments on his outstanding debts or to pay
for significant repair bills or medical expenses that are likely to
arise in the future. 

The individual contended at the Hearing that his documentation of
medical expenses and lost wages due to family illnesses in the
years from 1999 through 2006 mitigate the DOE concerns about his
outstanding debt and his record of late payments on his house and
car loans.  I do not agree.  The recently issued revision of the
DOE’s Adjudicative Guidelines provides that a factor supporting
mitigation of security concerns raised by an individual’s financial
problem is a showing that the problem was caused by conditions such
as an unexpected medical emergency that were largely beyond a
person’s control. 4/    However, this showing must be coupled with
other factors supporting mitigation.  These other factors include
showings that (1) the individual acted responsibly under the
circumstances when dealing with the financial emergency; (2) there
are clear indications that the individual’s financial problem is
being resolved or is under control; and (3) the individual has
initiated a good faith effort to repay overdue creditors or
otherwise resolve his debts.  Id.  As discussed above, the
individual has several significant charged out or overdue debts on
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his current credit report and there is no clear indication of when
or how he will resolve these debts.  He also has a record of late
payments on his house and car loans in recent years.  Accordingly,
I find that he has not met the Adjudicative Guidelines criteria for
mitigating a financial problem.  

Finally, previous decisions issued by DOE Hearing Officers have
held that once there is a long pattern of financial
irresponsibility, an individual must demonstrate a sustained, new
pattern of financial responsibility sufficient to demonstrate that
a recurrence of the past pattern is unlikely.  See, e.g., Personnel
Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,699
(1996).  In the present case, the individual clearly has a long
term pattern of failing to meet his financial obligations, and he
has not provided any information which indicates that he is now
able to meet his financial obligations.  The individual’s family
budget indicates that he remains in precarious financial condition
with little available family earnings available to resolve
delinquent accounts or to use to pay emergency expenses.  Under
these circumstances, I find that the individual has not mitigated
the DOE's security concerns with respect to Criterion (l) arising
from his history of financial irresponsibility.

V. CONCLUSION

For the reasons set forth above, I find that the DOE properly
invoked Criterion (l) in suspending the individual’s access
authorization.  After considering all the relevant information,
favorable or unfavorable, in a comprehensive and common-sense
manner, I find that the evidence and arguments advanced by the
individual do not convince me that he has mitigated the DOE’s
security concerns.  Accordingly, I cannot find that restoring the
individual’s access authorization would not endanger the common
defense and would be clearly consistent with the national interest.
It therefore is my conclusion that the individual’s access
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authorization should not be restored. The individual may seek
review of this Decision by an Appeal Panel under the regulation set
forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: September 21, 2006
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This Decision concerns the continued eligibility of XXXXXXXXXX (hereinafter referred to as 
“the individual@) to hold an access authorization (or “security clearance”) under the 
regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should be restored.   
 

I. Background 
 
The individual is employed by a DOE contractor and held a security clearance at the 
contractor’s request.  In June 2005, the individual made an incident report to DOE security 
that disclosed allegations of child sexual abuse filed against him in March 2005, his use of 
antidepressants, and financial difficulties.  In order to resolve the security concern arising 
from the incident report, DOE conducted a Personnel Security Interview (PSI) with the 
individual in September 2005.  The PSI did not resolve the concerns and, in November 
2005, a DOE consultant-psychiatrist evaluated the individual.  The psychiatrist could not 
make a psychiatric diagnosis but opined that the individual had been and currently is a user 
of alcohol habitually to excess, without adequate evidence of rehabilitation or reformation.   
 
In March 2006, DOE sent the individual a letter notifying him that his clearance was 
suspended and informing him how to proceed to resolve the derogatory information that 
had created a doubt regarding his continued eligibility for access authorization. Notification 
Letter (March 2, 2006).  The Notification Letter stated that the derogatory information 
regarding the individual falls within the purview of 10 C.F.R. ' 710.8 (j) and (l) (Criterion J 
and Criterion L).  The DOE Operations Office invoked Criterion J on the basis of 
information that the individual has been or is a user of alcohol habitually to excess, or has 
been diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse. 10 C.F.R.  
§710.8 (j).  In this regard, the Notification Letter cites the opinion of the DOE consultant-
psychiatrist that the individual has been a user of alcohol habitually to excess without 
rehabilitation or reformation.  The DOE Operations Office invoked Criterion L on the basis 
of information that the individual has engaged in unusual conduct or is subject to 
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circumstances which tend to show that he is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that he may be subject to pressure, coercion, exploitation or 
duress which may cause him to act contrary to the best interests of the national security.  In 
this regard, the Notification Letter stated: (1) that the individual filed for bankruptcy in 1989 
and in October 2005, and (2) that in May 2005, allegations of sexual abuse were filed 
against the individual and later substantiated after an investigation.   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call his psychiatrist, his therapist and four character 
witnesses.  The transcript taken at the hearing shall be hereinafter cited as ATr.@  Various 
documents that were submitted by the DOE counsel during this proceeding constitute 
exhibits to the hearing transcript and shall be cited as AEx.@   Documents submitted by the 
individual are cited as “Ind. Ex.” 
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should be restored at this time because I conclude that 
such a restoration would not endanger the common defense and security 
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and would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The 
specific findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
The individual was arrested as a juvenile in 1971 for possession of marijuana, but the 
charges were dropped when he enlisted in the Army.  Ex. 40 at 6; Ex. 21.  In 1974, while 
still in the military, he was arrested for aggravated assault after a bar fight. That case was 
dismissed.  Ex. 40 at 10.  The individual was married in 1975, and then divorced in 1982.  
Ex. 41 at 24.  In 1982, he was arrested for driving while intoxicated (DWI) and paid a fine.  
Id. at 11-14.   
 
The individual began working for a DOE contractor in 1984.  Ex. 36.  He was granted a 
clearance in 1985 after a PSI resolved derogatory information regarding his three previous 
arrests.  Ex. 12-14.  He married in 1986 and divorced in early 1988.  Ex. 34; Ex. 41 at 24.  
He had a child by a cohabitant in 1989.  Ex. 32.  He also filed bankruptcy in 1989 because 
he assumed financial obligations that his second ex-wife did not pay.  Id.; Ex. 12 at 2.  The 
security concerns stemming from the bankruptcy were resolved during PSIs, and his 
access authorization was continued.  Ex. 8, 11.  In 2000, the individual was married for the 
third time.  Ex. 32 at 5.  He and his wife had two children, one in 2001 and the second in 
2002.  Id.  The couple had marital problems and separated in November 2004.  Ex. 37 
(2005 PSI) at 19.   
 
In February 2005, the oldest child of the marriage allegedly disclosed to her mother 
(hereinafter “the ex-wife”) and babysitter that the individual had sexually abused her.  Ex. 
29, page 9.  The oldest child was examined at a local hospital but there were no medical 
indications of abuse.  Ex. 29 at 9.  In fact, during a “safe house” forensics interview, the 
child, a four-year old, spoke enthusiastically of her father.  Id.  The case was closed on 
March 9, 2005.  Id.  On March 14, 2005, the ex-wife took the children to a pediatrician and 
again accused the individual of child abuse.  Id.; 2005 PSI at 19.  She also presented the 
police with a stained child’s shirt, and the police sent the item to a state crime laboratory for 
testing.  Ex. 29 at 10; 2005 PSI at 33; Ind. Ex. 1.  The police took DNA samples from the 
individual pursuant to a search warrant. Ind. Ex. 1.   
 
The February allegation was found to be unsubstantiated, but counseling was 
recommended.  Ex. 30.  The agency did not conduct a second safe house interview “due to 
the recent initial Safe House interview results.”  Ex. 29 at 10.  In May 2005, the child 
welfare agency concluded that the abuse alleged in March may have occurred, but the 
individual was not identified as the abuser.   Ex. 29.  The agency also stated that the lab 
results would determine if criminal charges would be filed, and until the criminal 
investigation was completed the individual was restricted to supervised visits with his 
children.  Id.  The shirt was found to be negative for the individual’s DNA, and the 
investigating officer determined that there was no physical evidence of criminal activity.  
Ind. Ex. 1.  The investigation was closed and no criminal charges were filed.1   Id.   
                                                 
1 There was an incident report produced in the case but because the alleged victim was a minor, the report was not made 
available to the individual’s attorney.  Ind. Ex. 1.  The attorney did, however, provide the name and phone number of the 
policeman who investigated the case.  Id. 
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In June 2005, the individual reported the use of antidepressants, allegations of child abuse 
and financial difficulties to DOE security.  Ex. 19.  DOE requested a PSI and a psychiatric 
evaluation as a result of the information regarding the abuse allegations and the disclosure 
of financial problems.  Ex. 3- 5.  In September 2005, DOE conducted a PSI with the 
individual and he agreed to a psychiatric evaluation.  In October 2005, the individual filed 
another incident report disclosing that he had begun paying child support and was filing for 
Chapter 7 bankruptcy.  Ex. 18.     
 
In November 2005, a DOE consultant-psychiatrist interviewed the individual for 
approximately two hours and completed a report of the interview for the record.  Ex. 15 
(Report).  According to the report, the individual told the psychiatrist that he had consumed 
four beers in the seven days prior to the interview and that in the past month he had 
consumed a total of six beers.  Report at 13.  The individual said that up until the month 
prior to the interview he had been drinking a 750 ml bottle of Amaretto each week, but he 
only drank at night to relax himself before going to bed.  Id. at 13-14.  In his report, the DOE 
psychiatrist concluded that the individual was a user of alcohol habitually to excess from 
1970-1989 and also in 2005, based on the psychiatrist’s calculation that the individual was 
intoxicated at least four times during each of those years.  Id at 14-15, 22-24.  The 
psychiatrist found that the individual, who continued to drink alcohol, did not present 
adequate evidence of rehabilitation or reformation.  Report at 22.  In order to show 
adequate evidence of rehabilitation, the DOE psychiatrist recommended in his report that 
the individual either: (1) attend Alcoholics Anonymous (AA) with a sponsor at least once a 
week for a minimum of 100 hours in a year and abstain from alcohol for two years; or (2) 
complete a six-month alcohol treatment program and abstain for three years.  Id. at  22-23. 
In order to demonstrate reformation, the psychiatrist recommended that the individual  
abstain for ten years, or abstain for two or three years if he attends one of the two 
rehabilitation programs.  Id. at 23.  The psychiatrist concluded that as regards the 
allegations of child sexual abuse, there was no evidence to allow the psychiatrist to opine 
that the individual had an illness or mental condition which causes or may cause a 
significant defect in his judgment or reliability and he could not find that the individual is a 
pedophile.  Id.  In December 2005, DOE suspended the individual’s access authorization 
pending resolution of the security concerns.  Ex. 2.   
   
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, a DOE psychiatrist opined that the individual was a user of alcohol habitually to  
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excess.  The individual also has a history of alcohol-related arrests.  Therefore, DOE=s 
security concerns are valid and the agency has properly invoked Criterion J in this case.   
 
When an individual engages in unusual conduct, the agency properly questions his or her 
reliability and trustworthiness.  The bankruptcy and abuse allegations create a question 
about the individual’s actions and whether he can be trusted.  Financial problems are a 
concern since overextended individuals are at increased risk of resorting to illegal acts to 
generate funds.  Therefore, DOE’s security concerns are valid and the agency has properly 
invoked Criterion L in this case.  See Memorandum from Assistant to the President for 
National Security Affairs to Director, Information Security Oversight Office, Adjudicative 
Guidelines, Tab A, Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (December 29, 2005) (“Adjudicative Guidelines”) at Paragraphs 15 
and 18.  

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing that prior to the November 
2005 psychiatric evaluation he had reviewed the individual’s file, including Questionnaires 
for National Security Positions (QNSPs), a background investigation, PSIs and other 
information.  Tr. at 14-15.  After reviewing the documents, he opined that the initial issues 
concerning the individual were his mental health, possible use of drugs, alcohol use, and 
pedophilia.  During the interview, the DOE psychiatrist was able to collect more information 
on the individual’s past and present drinking habits.  Id. at 22-25.  According to the DOE 
psychiatrist, the individual had his last drink five days prior to the interview and he had been 
getting intoxicated twice a week until a couple of months prior to the interview.  Id. at 24.  
Based on that information, the DOE psychiatrist determined that the individual had been a 
user of alcohol habitually to excess in the past, and was also drinking habitually to excess 
in 2005.  Id. at 24-25.   Based on the individual’s history of alcohol-related arrests, the DOE 
psychiatrist also opined that the individual met the criteria for alcohol abuse in the past, and 
may be alcohol dependent now, but did not meet the criteria for a psychiatric diagnosis of 
alcohol dependence.  Id. at 28.  He recommended 10 years of abstinence because the 
individual had abstained from alcohol for a 10-year period in the past, from 1993 to 2003. 
Id. at 28, 31.  The DOE psychiatrist found no mental health issues, and further concluded 
that 95% of “equally trained” psychiatrists would not conclude that the individual is a 
pedophile.  Id. at 31.  In order to show adequate evidence of rehabilitation, the DOE 
psychiatrist recommended that the individual attend Alcoholics Anonymous (AA) for 100 
hours, obtain an sponsor and abstain from alcohol for two years, or attend a six- month 
alcohol treatment program and abstain for three years.  Id. at 30.  In order to show 
reformation, the individual must abstain for ten years.  Id.  at  30-31. 
 

2. The Individual’s Psychiatrist 
 
The individual introduced the testimony of a child psychiatrist (“the psychiatrist “ or “the 
individual’s psychiatrist”), an expert in diagnosing child sex abuse victims and perpetrators. 
The psychiatrist also had some training in alcohol issues.  Tr. at 53, 74-75.  In May 2006, 
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the individual’s ex-wife brought the oldest daughter to the psychiatrist for evaluation and 
treatment. Id. at 53.  The child displayed aggressive, disruptive behavior and a therapist 
therefore had recommended that the child see a psychiatrist.   Id. at 73.  The psychiatrist 
met with the individual and other family members 24 times in the six months immediately 
preceding the hearing.  Id. at 105.  Six of those meetings were with the ex-wife.  Id.  The 
psychiatrist assigned an in-home therapist to help the mother manage the children because 
he questioned the ex-wife’s ability to control the aggression of the older child.  Id. at 105-
106.  Prior to meeting with the individual, the psychiatrist reviewed all visitation notes, 
talked to the director of therapy, talked to the individual’s current therapist, and talked with 
the doctor who treated the child at the hospital.  Id. at 104.  Currently, the psychiatrist does 
parental counseling and family therapy with the individual.  Id. at 54.  In his sessions with 
the family, the psychiatrist saw no evidence of post traumatic stress disorder or sexualized 
behavior, conditions typically present in the case of an abused child.  Id. at 73.   The 
psychiatrist observed that the individual has a positive relationship with his children and that 
the children like their father.  Id. at 104.  The children now have four-hour unsupervised 
visits at the individual’s home.  Id. at 54.   
 
According to the psychiatrist, there was a “safe house interview” with the children, 
conducted by a state agency in February 2005.2  Id. at 107-108.  As a result of the 
interview, the investigation was closed and no criminal charges were pursued.  The doctor 
also talked to the state agency social worker in July 2006 about the case, and the worker 
told him that there was no case, but that the mother “was never going to give it up.”  Id. at 
106.  The doctor considered the case closed because no criminal charges were brought 
against the individual.  Id. at 106.  However, the psychiatrist testified that the mother 
continues to present derogatory information as if there were a criminal matter under 
investigation.  Id. at 107-108. 
 
The psychiatrist testified about his serious concerns with the mother’s behavior.  He 
became concerned about the ex-wife after their third session.  Tr. at 55.  The ex-wife told 
him that the day that she received the letter stating that the original allegation was 
determined to be unsubstantiated, she took the children to the pediatrician with a new story 
and new allegation.  Id. at 55-56.  The psychiatrist then became suspicious because the  
ex-wife has stated that “she never wants the children to ever see their father again.”  Id. at 
56. The psychiatrist observed “oppositional defiant behavior and power struggles with the 
mother and a girl that wanted to see her father.”  Id. at 74.  He concluded that the older girl 
acted out because she wanted to spend more time with her father.  Id.   The youngest child 
arrived at her father’s house for her latest visitation with two black eyes.  The mother had 
reported that the older child was fighting the younger and also attacking her mother, and 
the psychiatrist questioned the wife’s ability to control the aggression of her older child. Id. 
at 105-106.   The older daughter had called her father to report that her mother was hitting 
her.  As a result of these recent incidents, the individual’s psychiatrist made a report to the 
local child welfare agency the night before the hearing.  Id. at 106.   
 

                                                 
2 The safe house interview was held “significantly earlier” than the psychiatrist’s July 2006 conversation with the state 
social worker, and was considered a “wrap up” of the case.  Tr. at 107-108.  During a safe house interview, the team of 
professionals assigned to a child abuse case decides whether or not that case will go forward.  Id. at 107. 
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Like the DOE psychiatrist, the individual’s psychiatrist was unable to arrive at any alcohol-
related medical or psychiatric diagnosis.  He opined that the individual had been drinking at 
home, but only because of the extremely stressful events in his life. Id. at 58.  According to 
the  psychiatrist, that is a very different pattern than his drinking in the past, e.g., drinking in 
public, getting DWIs and getting into bar fights.  Id. at 102-103.   The psychiatrist stressed 
the importance of the individual’s current intensive counseling therapy and substance 
abuse-related counseling program to his rehabilitation and reformation.  Id. at 81.  He 
considered the individual’s drinking to be far below the threshold of problem drinking that 
requires 10 years of abstinence. Id.  The individual is working the first step and has six 
months of abstinence.  Id. at 82.   
  
According to the psychiatrist, the individual shows consistency, reliability, and good 
judgment.  The psychiatrist found no evidence of any criminal sexual contact.  Id.   The 
psychiatrist also concluded that the individual is financially responsible, based on his long 
employment and good overall credit at this time.  The individual has been subjected to 
severe stress over the past two years, but has consistently attended appointments and 
cooperated with his counselors.  The individual’s psychiatrist agrees with the DOE 
psychiatrist that there is no evidence of a mental disorder that could impair his judgment or 
reliability. Id. at 56.   
 

3.  The Individual’s Counselor 
 
The individual’s counselor testified that she is a licensed mental health provider with no 
special training in alcohol or addiction.  Tr. at 110-112.  She has worked with the individual 
for four years. Id. at 113.  During their sessions, they discuss marriage, his relations with 
his children, stress and anxiety.  They meet for one hour once a month.  The sessions 
began weekly, but the number declined as his stress level appeared to decline. Id.  In 
October 2004, she received telephone calls from a state child protective agency asking for 
her observations, and she also participated in meetings.  Id. at 114.  The conclusion was 
that abuse occurred, but the individual was not the perpetrator. Id. at 115.  In her opinion, 
there was no child abuse.  Id.  She found the wife to be manipulative, because the wife lied 
intentionally to the individual and tried to get the therapist involved.  Id. at 115.  No criminal 
charges were filed against the individual, but he feels sad because he was unable to see 
his children outside of supervised visits.  Id. at 116.  She is aware that he had significant 
financial stressors but he appears committed to meeting his future financial obligations.  Id. 
at 117-119. 
 

4.  Other Witnesses 
 

The individual presented four character witnesses at the hearing.  The first witness was the 
mother of a teen-age girl who is a close friend of the individual’s oldest daughter.3  She has 
known the individual and his daughter for eight years, and the girls played on the same 
sports team. Id.  at 121.  During the eight years of their friendship, she has socialized with 

                                                 
3 The individual met a woman in 1988 and they began living together after his divorce.  Ex. 39 (1991 PSI) at 28.  He 
had a daughter by the woman in 1989, they broke up in 1991 and the mother moved out.  1991 PSI at 24, 25.  He has 
raised this child, now a teenager, by himself.   Id.    
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the individual, and he has attended holiday dinners at her home.  Id. at 122.  Her daughter 
has spent the night at the individual’s home, and the individual’s daughter has spent the 
night at the witness’ home.  She testified that the individual has a good relationship with his 
daughter, who is very involved in sports,  and the individual travels with the team when they 
go to out of town tournaments.  Id. at 123.  She is aware of the child abuse allegations, but 
she trusts the individual and would not let her daughter spend the night at his home if she 
had any reservations about the individual’s behavior around children.  Id. at 124.  She has 
offered the individual alcohol, but he consistently refuses.  Id. at 125.  She knows that he is 
appalled by the allegations.  He is a very attentive father, and always asks the witness if he 
is attentive enough to his oldest daughter because of the amount of time he has to spend 
dealing with problems with his other children.  She has never seen him drink, even around 
other adults.  Id. at 127.   
 
The second character witness has known the individual for 16 years, but they do not work 
together.  Id. at 130.  He has never seen the individual drink.  Id. at 131.  They belong to a 
men’s group and go to lunch together, and do not consume alcohol during group meetings 
or lunches.  Id. at 132.  In 2005, the individual told him that he would drink in order to relax 
and fall asleep, when he was going through his divorce.  Id. at 133.  The witness considers 
the individual to be honest, trustworthy and a good father.  Id. at 134.  He has faced his 
problems courageously.  Id.  The witness observed that “things seem to be going better” 
for the individual this year.   Id. at 135. 
 
The third witness has known the individual for 21 years and works closely with him.  Id. at 
137.  He knows the individual’s oldest daughter, but not the ex-wife.  However, the ex –wife 
called the witness’ wife in January 2006 and made accusations against the individual.  Id. 
at 139.  He  knows that the individual’s older daughter is doing well in school and in sports. 
He described the individual as “upset” by the allegations because he is trying to be a good 
father.  Id. at 141.  The witness testified that the children have resumed visits with their 
father recently.  Id.   He has never seen the individual drink alcohol.  Id. at 141-142.  The 
witness grew up in a family of alcoholics and feels that he would be able to recognize if the 
individual had a problem with alcohol.  Id. at 142.  He knows that the individual has a 
problem sleeping. Id.  According to the witness, the individual is a good employee and 
father, and a mild-mannered person.  Id. at 142-144.  He described the individual as  
honest, trustworthy, resilient and handling his financial problems very well.  Id. at 144. 
 
The final character witness was the individual’s manager, who has known the individual for 
22 years.  Id. at 146.  He considers him an excellent employee who pays great attention to 
detail and an honest person with high integrity.  Id. at 147.  The witness has managed 
alcoholic employees in the past and asserted that the individual does not behave like those 
employees.  Id. at 148.  The individual is “going through hell” now with his divorce, and the 
allegations, but the witness had not observed any excess drinking by the individual in social 
situations.  Id. at 150.  According to the manager, the ex-wife’s allegations do not “ring 
true” with the individual’s character. Id. at 151.  He knows that the individual has been re-
investigated every five years, and contends that any alleged pedophilia would have been 
exposed earlier, if it existed at all.  Id. at 151-152.  The witness also knows that the 
individual has a lot of expenses, and thinks that bankruptcy was his only option.  The 
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individual has a good character and has continued to give his best at work despite all of his 
personal problems.  Id. at 154. 
 

5. The Individual 
 
The individual testified at length about his bankruptcy case, which he filed in October 2005. 
Tr. at 158.  Despite his financial problems, he has maintained the payments on his house, 
and has put the house on the market. Id. at 159-160.  During his testimony, the individual 
and the DOE counsel reviewed every line of his latest credit report, and determined that the 
accounts excluded from the bankruptcy are all current.  Tr. at 158-171; Ind. Ex. 2. He is 
current on his car payment, has paid his attorney fees, and continues to pay his child 
support and daycare obligations on time.  Id. at 171.   
 
As for mental health treatment, he is currently in treatment with his psychiatrist, who 
testified at the hearing.  He will start an alcohol program through his employer soon.  Id. at 
173.  He denies abusing his children, and denies that he is a pedophile.  Id. at 174.  He had 
his last drink six months prior to the hearing, and had not consumed any alcohol six months 
prior to that.  Id. at 176.  He has not been intoxicated in the last year and has no desire for 
alcohol. He testified that he has no intent to drink in the future.  Id. at 176-181. 
 

6.  DOE Psychiatrist Updated Testimony 
 
At the end of the hearing, the DOE psychiatrist stated that he has learned substantial new 
information during the hearing.  Id. at 184-186.  He concluded that at the time of the 
evaluation, he had underestimated the gravity of the stressors that were present in the 
individual’s life – e.g., he was facing the possibility of two felony charges, he was embroiled 
in a bitter divorce, and he had not seen his daughters in six months.  The DOE psychiatrist 
concluded that the fact that the individual did all of his drinking at home in order to fall 
asleep was mitigating because that behavior did not present the security concerns of an 
individual who drinks outside of his home and could disclose classified information to others 
around him. Id. at 184.  Moreover, the DOE psychiatrist talked with the individual at length 
during a break in the hearing, and that conversation convinced him that the individual had 
no intent to drink in the future.  In conclusion, the DOE psychiatrist testified that the 
individual has shown adequate evidence of reformation from drinking alcohol habitually to 
excess.  Id. at 186.     
 

D. Mitigating Evidence 
 

1.  Alcohol Use 
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, the  DOE 
psychiatrist revised his opinion after carefully considering all of the testimony at the hearing, 
and concluded that the individual has now presented adequate evidence of  reformation 
from drinking alcohol habitually to excess.  The DOE psychiatrist explained that he did not 
fully appreciate the stress level that the individual faced, or the decreased 
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security concerns of drinking alone compared to drinking outside one’s home.   In addition, 
the psychiatrist found the individual’s declaration that he does not intend to drink again to 
be persuasive.   The individual’s psychiatrist, who has spent may hours with the individual 
in the six months prior to the hearing, found no evidence of any alcohol problem.  The 
individual’s therapist has counseled him for four years and also found no evidence of any 
alcohol problem. 
 
I agree with the conclusion of the DOE psychiatrist that the individual has been reformed 
from drinking habitually to excess.  In addition to the reasons presented above, the 
individual presented convincing evidence of six months of sobriety, and has not had an 
alcohol-related legal incident in 24 years.  The character witnesses confirmed his account 
of limiting his drinking to his home.  The individual has a continuing relationship with a 
therapist and a psychiatrist, and both are aware of his demonstrated intent to remain 
abstinent.  They are available to assist him in maintaining sobriety, if necessary.  Based on 
the above, I find that the individual has mitigated the security concerns of Criterion J 
regarding his alcohol use.   
 
 2.  Allegations of Child Molestation 
 
Both psychiatrists considered themselves experts in pedophilia and both concluded that 
there was no evidence in the record that the individual is or ever was a pedophile.  Tr. at 
74.  The individual’s psychiatrist offered the most credible testimony because he had 
treated the entire family for six months, and had many sessions with the ex-wife and the 
children.  His testimony was not only credible but also very persuasive because even 
though he was initially retained by the ex-wife, he had become a strong supporter of the 
individual after observing the family during 24 sessions in six months and testified on his 
behalf at the hearing.  The individual’s psychiatrist testified that the ex-wife wanted to keep 
the children from their father and was trying to manipulate and prolong the child abuse case 
to her advantage. 
 
I am also persuaded by the overwhelming and sincere testimony about the good character 
and trustworthiness of the individual.  The witnesses had observed the individual as a 
single father raising a well-adjusted teen-age daughter, and a person who continued to 
perform well at work despite the personal tumult he faced at home.   One witness was 
especially credible – the mother of a teenager who is a close friend of the individual’s 
teenage daughter.  She was a friendly, sensible and compassionate mother who had 
known the individual and his daughter for 8 years.  Despite the allegations of child 
molestation, she had no hesitation about letting her daughter spend the night at the 
individual’s home.   Finally, it is very significant that no criminal charges were brought 
against the individual and the investigation was closed.  Thus, I find that the individual has 
mitigated the security concerns of Criterion L related to the allegations of child sexual 
abuse.4 

 

                                                 
4 I also find that there is a minimal risk that disclosure of these allegations could cause the individual to be subject to 
pressure, coercion, exploitation or duress that could cause him to act contrary to the best interests of the national 
security.  The record confirms that he has not hidden the allegations from his friends and colleagues. 
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 3. Financial Issues 
 
I find that the individual has mitigated the security concern raised by filing for bankruptcy in 
1989 and in 2005.  A review of the record supports the conclusion that these two events do 
not demonstrate a pattern of financial irresponsibility on the part of the individual.  Rather, 
they are reasonable responses to financial difficulties caused by his divorces, and the 
individual acted responsibly under the circumstances in both instances.  According to the 
Adjudicative Guidelines, security concerns caused by the failure or inability to meet 
financial obligations could be mitigated if “. . . the conditions that resulted in the financial 
problem were largely beyond the person’s control (e.g., loss of employment, a business 
downturn, unexpected medical emergency, or a death, divorce or separation), and the 
individual acted responsibly under the circumstances.”  Adjudicative Guidelines, Paragraph 
20 (b) (emphasis added).   
 
This case is easily distinguished from previous cases that describe individuals who 
demonstrate financial irresponsibility by cultivating habits of excessive spending and falling 
into debt by purchasing frivolous items they cannot afford.  See Personnel Security 
Hearing, Case No. TSO-0264, 29 DOE ¶ _____ (March 16, 2007) (individual filed for 
Chapter 7 bankruptcy in 1990 due to credit card purchases and accumulated additional 
$56,000 in consumer debt by 2005); Personnel Security Hearing, Case No. TSO-0217, 29 
DOE ¶ 82,831 (2005) (individual with multiple bankruptcy filings and delinquent taxes 
continued to amass consumer debt); Personnel Security Hearing, Case No. TSO-0212,  29 
DOE ¶ 83,002 (2007) (individual with two bankruptcy filings and foreclosure admitted living 
beyond means and continued to purchase luxury items).  In contrast to the cases cited 
above, the witnesses in this case testified that the individual was a financially responsible 
person who had fallen onto financial hard times because of his recent divorce.  He currently 
bears expenses for two households, with child support, day care, and attorney fees for the 
divorce and also for his bankruptcy.  At the hearing, the DOE counsel and the individual 
reviewed every page of a recent credit report, and the individual was current on those items 
that were not resolved by the bankruptcy.  Thus, I find that the Criterion L security concern 
is mitigated by evidence that the bankruptcies resulted from conditions largely beyond the 
individual’s control, i.e., his divorces, and that the individual acted responsibly under the 
circumstances.  He has kept current with all accounts that were not covered by the 
bankruptcy, and continues to meet his financial obligations.  After careful consideration of 
the record and testimony, and observation of the individual’s demeanor at the hearing, I am 
persuaded that he will remain financially responsible.  
 

III. Conclusion 
 
After evaluating the evidence in this case, I find that the individual has mitigated the 
security concerns of Criteria J and L.  10 C.F.R. ' 710.8 (j), (l).  Thus, in view of Criteria J 
and L and the record before me, I conclude that restoring the individual=s access 
authorization would not endanger the common defense and security and would be 
consistent with the national interest.  Accordingly, I find that the individual’s access 
authorization should be restored at this time.  Any party may seek review of this Decision  
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by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 10, 2007 
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OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  May 4, 2006 

 
Case Number:  TSO-0386 

 
This Decision concerns the continued eligibility of XXXXXXXXXXXXXX (hereinafter 
referred to as “the individual@) to hold an access authorization (or “security clearance”) 
under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should not be restored at this time.   
 

I. Background 
 
The individual is employed by a DOE contractor and held a security clearance at the 
contractor’s request.    An investigation into the individual’s eligibility for a higher level of 
access authorization uncovered potentially derogatory information.  In order to resolve the 
security concern arising from the investigation, DOE conducted a Personnel Security 
Interview (PSI) with the individual in December 2005.  The PSI did not resolve the concerns 
and, in January 2006, a DOE consultant-psychiatrist evaluated the individual.  The 
psychiatrist could not make a psychiatric diagnosis but opined that the individual had been 
and currently is a user of alcohol habitually to excess, without adequate evidence of 
rehabilitation or reformation.   
 
In February 2006, DOE sent the individual a letter notifying him that his clearance was 
suspended and informing him how to proceed to resolve the derogatory information that 
had created a doubt regarding his continued eligibility for access authorization. Notification 
Letter (March 2, 2006).  The Notification Letter stated that the derogatory information 
regarding the individual falls within the purview of 10 C.F.R. ' 710.8 (j), (k) and (l) (Criteria 
J, K and L).  The DOE Operations Office invoked Criterion J on the basis of information that 
the individual has been or is a user of alcohol habitually to excess, or has been diagnosed 
by a board-certified psychiatrist, or other licensed physician or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse. 10 C.F.R.  §710.8 
(j).  In this regard, the Notification Letter cites the opinion of the DOE consultant-psychiatrist 
that the individual has been a user of alcohol habitually to excess without rehabilitation or 
reformation.  The DOE Operations Office invoked Criterion L on the basis of information 
that the individual has engaged in unusual conduct or is subject to  
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circumstances which tend to show that he is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that he may be subject to pressure, coercion, exploitation or 
duress which may cause him to act contrary to the best interests of the national security.  In 
this regard, the Notification Letter stated that: (1) the individual admitted that in 2003 he 
gained unauthorized access to his roommate’s computer, copied a class assignment and 
submitted it as his own work, and (2) he used marijuana in 2003 despite signing 
acknowledgments in 1999 and 2002 that drug use was prohibited while holding a 
clearance.  DOE invoked Criterion K on the basis of information that the individual has 
trafficked in, sold, transferred, possessed, used or experimented with a drug or other 
controlled substance except as prescribed or administered by a physician or otherwise 
authorized by Federal law.  This is based on the individual’s admission that he smoked 
marijuana in 2003 while holding a DOE access authorization.   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call his psychiatrist, his therapist and four character 
witnesses.  On February 6, 2007, the individual submitted an affidavit from an expert 
witness and the record in this case was closed.  The transcript taken at the hearing shall be 
hereinafter cited as ATr.@  Various documents that were submitted by the DOE counsel 
during this proceeding constitute exhibits to the hearing transcript and shall be cited as 
AEx.@   Documents submitted by the individual are cited as “Ind. Ex.”   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct;  
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the voluntariness of the participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; the 
potential for pressure, coercion, exploitation, or duress; the likelihood of continuance or 
recurrence; and other relevant and material factors.  After due deliberation, it is my decision 
that the individual=s access authorization should not be restored at this time because I 
cannot conclude that such a restoration would not endanger the common defense and 
security and would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  
The specific findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
In 1999, while attending college, the individual was hired by a DOE contractor as a student 
intern and held an access authorization at the employer’s request.  In April 1999, he signed 
a Security Acknowledgment, certifying his understanding that using alcohol habitually to 
excess and/or any involvement with any illegal drugs could result in the loss of his 
clearance.  Ex. 10.   The individual abstained from alcohol until June 2002, when he drank 
to celebrate his 21st birthday.  Tr. at 235-241. He signed another Security Acknowledgment 
in August 2002 when his clearance was reinstated for another summer position.  Ex. 9.   
 
In September 2003, the individual began his senior year at college. He also experienced an 
emotional breakup with a long-time girlfriend.  He then began to go out with his fraternity 
brothers every weekend, consuming alcohol with them once or twice a week.  One month 
after the breakup, he accessed his roommate’s computer and submitted the roommate’s 
work as his own.  PSI at 5-8.  The teacher confronted the individual about his actions, told 
him that he had cheated and gave the individual an “F” on the assignment.  While on a 
camping trip with friends that fall he got intoxicated and smoked marijuana.  From January 
2004 through March 2004, he decreased his consumption of alcohol.  However, in April and 
May 2004, he got intoxicated at six graduation parties.   In October 2004, he began working 
full-time for a DOE contractor.   Ex. 11 at 3.  In 2005, the individual moderated his drinking 
to two to four drinks on one or two days a month.  Ex. 7 (Report) at 8.  In April 2005, his 
father died after a long illness.  In August 2005, the individual completed a Questionnaire 
for National Security Positions (QNSP) and in response to a question about whether he had 
used any illegal drugs in the last seven years, answered “no.”  Ex. 11 at 8.  However, in 
October 2005, a background investigation uncovered information about the individual’s 
marijuana use on the camping trip and also about the plagiarism of the class assignment.  
Ex. 4.  As a result, DOE requested that the individual participate in a PSI which took place 
in December 2005.  Ex. 15.  The PSI did not resolve the security concerns, and DOE 
requested a psychiatric evaluation for the individual.  Ex. 3 at 1.   
 
In January 2006, a DOE consultant-psychiatrist (hereinafter “the DOE psychiatrist”) 
interviewed the individual for approximately two hours and completed a report of the 
interview for the record.  Ex. 7 (Report).  Based on information gleaned from the interview, 
the DOE psychiatrist opined that the individual suffered from drinking alcohol habitually to 
excess from 2003 to 2005.1  He concluded that the individual was intoxicated 12 times in  

                                                 
1 According to the DOE psychiatrist, “to excess” is synonymous with intoxication.  He defined habitual as 
“a behavior or action that has been formed or acquired by continual use.”  Report at 2.   
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2003, 6 times in 2004 and 12 times in 2005.   Report at 9-11.   The DOE psychiatrist found 
that the individual, who continued to drink alcohol, did not present adequate evidence of 
rehabilitation or reformation from drinking alcohol habitually to excess.  Report at 14.  In 
order to show adequate evidence of rehabilitation, the DOE psychiatrist recommended in 
his report that the individual either: (1) attend Alcoholics Anonymous (AA) with a sponsor at 
least once a week for a minimum of 200 hours in a year and abstain from alcohol for two 
years; or (2) complete a six-month alcohol treatment program and abstain for three years.  
Id. at 14-15. In order to demonstrate reformation, the DOE psychiatrist recommended that 
the individual abstain for five years, or abstain for two to three and a half years if he attends 
one of the two rehabilitation programs described above.  Id. at 14.  The DOE psychiatrist 
concluded that although drinking to excess was a security concern, it was not an illness or 
mental condition which causes or may cause a significant defect in his judgment or 
reliability.  Id.  The DOE psychiatrist further opined that the individual’s one time use of 
marijuana was not an illness and did not meet the criteria for substance abuse because it 
was not recurring.  Report at 15.  After reviewing the report of the psychiatric evaluation, 
DOE suspended the individual’s access authorization pending resolution of the security 
concerns.  Ex. 2.  In April 2006, the individual signed an agreement with his employer to 
abstain from alcohol and attend AA once a week.  Ind. Ex. 16.   
   
B.  DOE=s Security Concerns 
 
Criterion J describes conditions relating to excessive alcohol use that could raise a security 
concern because of the intoxicating effect of alcohol.  ABecause the use of alcohol at the 
very least has the potential to impair a user=s judgment and reliability, individuals who use 
alcohol to excess may be susceptible to being coerced or exploited to reveal classified 
matters.  These security concerns are indeed important and have been recognized by a 
number of Hearing Officers in similar cases.@  Personnel Security Hearing, OHA Case No. 
VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel Security Hearing, OHA Case No. 
VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this case, a DOE psychiatrist opined 
that the individual was a user of alcohol habitually to excess.  Therefore, DOE=s security 
concerns are valid and the agency properly invoked Criterion J in this case.   
 
Criterion K describes a security concern relating to the use, possession or sale of illegal 
drugs by the individual.  The individual has admitted smoking marijuana one time in the fall 
of 2003.    Illegal drug use may cause an individual to act in a manner that is inconsistent 
with the best interests of national security while under the influence of such substances.  
See Attachment to Memorandum from Assistant to the President for National Security 
Affairs, “Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information,” at ¶ 24 (December 29, 2005) (Revised Adjudicative Guidelines).  Also, illegal 
drug use indicates a willingness to ignore the law that could be reflected in the clearance 
holder’s attitude toward security requirements.  See, e.g., Personnel Security Hearing, 28 
DOE ¶ 82,816 (2001); Personnel Security Hearing, 28 DOE ¶ 82,756 (2000).  The 
individual’s admission of marijuana use is well documented in the record, and validates the 
charge under Criterion K.  
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Criterion L sets forth derogatory information regarding unusual conduct or circumstances 
which question the individual’s honesty, reliability or trustworthiness.  DOE was in 
possession of two items of credible adverse information supporting an assessment of 
questionable judgment and untrustworthiness.  First, the individual used marijuana in 2003 
after signing documents in 1999 and 2002 certifying that any involvement with illegal drugs 
could cause him to lose his clearance.  Second, as a college senior he gained unauthorized 
access to his roommate’s computer and submitted the roommate’s work as his own.  
When an individual engages in unusual conduct, the agency properly questions his 
reliability and trustworthiness.  The plagiarism and drug use allegations described above 
create questions about the individual’s reliability, his judgment, and whether he can be 
trusted. 2   Therefore, DOE’s security concerns are valid and the agency properly invoked 
Criterion L in this case.  See Revised Adjudicative Guidelines at ¶ 15, 18. 
 
C.  Hearing Testimony 
 

1. The Individual’s Psychiatrist 
 
The individual introduced the testimony of a psychiatrist (hereinafter “individual’s 
psychiatrist”) who has treated the individual since April 2006.  Tr. at 270-271.  The 
individual’s psychiatrist has extensive background in the treatment of alcohol issues.  Ind. 
Ex. 1.  They have had seven sessions in seven months, with each session lasting from 50 
to 80 minutes.  In the meetings they discussed dealing with stress and identified issues that 
trouble the individual.  The individual’s psychiatrist has concluded that the individual does 
not have any problem with alcohol and is not at risk of becoming alcohol dependent.   
 
The individual’s psychiatrist admits that the individual did experience a period of heavy 
drinking from August 2003 to December 2003.  However, he testified at length about his 
conclusion that the individual did not drink habitually to excess.  The individual drank once 
in October 2002 on his birthday, but did not drink any alcohol for another 11 months.  The 
psychiatrist is reassured by the individual’s actions from January 2004 to the date of the 
hearing, when he moderated and then stopped drinking.  According to the individual’s 
psychiatrist, the individual did not drink long enough to have an alcohol problem. Tr. at 64.   
The psychiatrist also explained why he had little confidence in the blood alcohol level (BAL) 
calculations of the DOE psychiatrist.  He argued that drinking two to four drinks on two days 
a month does not rise to the level of intoxication unless the individual consumed all of his 
drinks at once.  Id. at 252.  The most alcohol that the individual consumed in 2005 was 
three or four glasses of wine in five and one half hours at Thanksgiving and, according to 
the individual’s psychiatrist, that amount of alcohol is not equivalent to legal intoxication.   

                                                 
2  The Statement of Charges in the Notification Letter did not invoke Criterion F or address the fact that the 
individual deliberately provided false information concerning his marijuana use on his 2005 QNSP when he 
answered “no” to a question asking if he had used any illegal drug in the last seven years.  Ex. 1; Ex. 11 at 8.  
See 10 C.F.R. § 710.8 (f) (Criterion F).  Even though I am prohibited from making a finding on Criterion F, I 
can consider the individual’s lack of candor under Criterion L as it relates directly to honesty, reliability and 
truthfulness.  In this regard, I note the guidance provided in the Revised Adjudicative Guidelines that any 
failure to provide truthful and candid answers during the security clearance process is of “special interest.”  
See Revised Adjudicative Guidelines at ¶ 15-16.   
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At the individual’s height and weight, if he consumed two drinks every four hours the 
highest BAL he would register is 0.50, below the legal limit in his state.  Id. at 253.  Even his 
New Year’s Eve consumption of eight drinks in four hours would result in a minimal level of 
intoxication, according to the individual’s psychiatrist.  Id. at 254.   Further, the individual’s 
psychiatrist did not consider the individual’s senior year, from fall 2003 to May 2004, to be 
a disaster as the DOE psychiatrist referred to that period in the individual’s life, but only a 
brief period of excessive drinking by a young college student.  Id. at 255.  By early 2004, 
the individual’s psychiatrist considered his patient reformed and rehabilitated from that 
period of excessive drinking, and not in need of any form of alcohol treatment.  Id.  As 
further support for his opinion, the individual’s psychiatrist offered a copy of the substance 
abuse evaluation of a local recovery program.  Ind. Ex. 2.  The program concluded that the 
individual exhibited a low probability of having a substance dependence disorder, but had 
experienced “problematic abusive drinking for a short period of time” two years prior to the 
evaluation.   Id.; Tr. at 256.   
 
Like the DOE psychiatrist, the individual’s psychiatrist was unable to arrive at any alcohol-
related medical or psychiatric diagnosis.  The individual’s psychiatrist agrees with the DOE 
psychiatrist that there is no evidence of a mental disorder that could impair his judgment or 
reliability. Id. at 56.   According to the individual’s psychiatrist, the individual shows 
consistency, reliability, honesty and good judgment.  Id. at 78-82.  The individual’s 
psychiatrist points to the speed and ease with which the individual stopped drinking to 
prove that the individual is not in denial.  Id. at 42.  He contends that the father’s illness and 
death stimulated a post-traumatic stressful experience where he relived his brother’s 
death3 and drank to escape the pain and grief associated with that event.  Id. at 32.  The 
individual’s psychiatrist opined that the individual was “rehabilitated from his short-lived 
bout of excessive drinking,” and “fully capable of drinking normally and non-excessively in 
the future.” Ind. Ex. 22 at 4.   
 

2.   The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing that prior to the two-hour 
January 2006 psychiatric evaluation he had reviewed the individual’s file, including  his 
QNSPs, a background investigation, PSIs and other information.  Tr. at 108.  The DOE 
psychiatrist was concerned by some statements that the individual made during their 
interview.  For example, he considered the individual’s statement that he “very seldom” 
drank to intoxication and would use alcohol to excess “probably twice a year” to be “a red 
flag.”  Id at 112.  The individual also told the DOE psychiatrist that he would definitely 
continue to drink.  Id at 113.   Most troubling to the DOE psychiatrist was the individual’s 
statement that he was intoxicated 12 times in 2005.4  Id. at 116-117.  Thus, the psychiatrist 
concluded that he was drinking alcohol habitually to excess during 2005.  Id.  at 120.  The 
individual admitted that he was intoxicated 12 to 24 times from October to December 2003. 
 Id. at 121.  In 2004, he was intoxicated approximately eight times, six times at graduation  

                                                 
3 The individual’s brother died of a terminal illness at the age of 12 on the individual’s first day of high 
school.  Ex. 14 at 5. 
4 The individual contends that this statement is inaccurate and that his actual alcohol consumption was 
lower.   See Ind. Ex. 14. 
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parties and once a month in March and April.  Id.  The DOE psychiatrist was also 
concerned because the individual’s father and maternal grandfather were alcoholics, which 
increased his probability of having a problem with alcohol.  Id. at 124-125.  With a history of 
alcoholism on both sides of the family, the DOE psychiatrist considered the individual’s 
drinking pattern to be problematic.  Id. at 125.   
 
Based on the individual’s responses during the interview, the DOE psychiatrist opined that 
the individual was in the “pre-diagnostic” phase of alcohol dependence.  Id. at 129.  The 
DOE psychiatrist found no mental health issues.  In order to show adequate evidence of 
rehabilitation, the DOE psychiatrist recommended that the individual attend Alcoholics 
Anonymous (AA) for 200 hours, obtain a sponsor and abstain from alcohol for two years, or 
attend a six-month alcohol treatment program and abstain for three years.  Id. at 134.  In 
order to show reformation, the individual must abstain for five years, or abstain for two to 
three and one-half years if he attends a rehabilitation program.  Id.   
 
The DOE psychiatrist was present during the entire hearing and reaffirmed his opinion at 
the conclusion.  Id. at 376-380.  In fact, by the end of the hearing he was more convinced 
that the individual was facing alcohol problems in the future because the DOE psychiatrist 
concluded that the individual did not have anyone in his support network to stop him from 
drinking.  He asserted that the lack of support for abstinence from the individual’s mother 
and girlfriend confirmed his opinion that the individual is in danger of becoming alcohol 
dependent.   
 

3. The Individual’s Therapist 
 
The individual’s counselor, a clinical social worker, testified that she did grief counseling 
with the individual from August 2006 to the date of the hearing.  They have had 12 sessions 
in the four months preceding the hearing, and she expects to see him for six or seven 
additional sessions.   In her opinion, the individual has suffered significant losses in his life 
for a young person, specifically, the loss of his brother, father, and two close friends.5   
According to the counselor, at the time of these losses, the individual was not able to cope 
and this distress caused some of the unusual behavior he displayed over the years, 
including a period of heavy drinking and the incident of plagiarism.  Tr.  at 201.  The 
therapist concluded that the individual did not deal with his brother’s death properly at the 
time.  His longtime girlfriend was his first close emotional attachment after the death of his 
brother.  The counselor testified that at the time of the breakup, the individual “went back to 
the timeframe of his brother’s death” and handled the breakup in the same way.  Id. at 223. 
 
The therapist argues that the individual will not develop an alcohol problem because of his 
maturity and the way that he now accepts responsibility for his actions. Id. at 196.  She 
contends that he was in distress when he lied on his QNSP, but that he has demonstrated 
a lifetime of otherwise responsible behavior.  Id. at 201.  She is convinced that if he faces a 
stressful situation in the future, he will grieve appropriately and not run away from his 
problems.   
 

                                                 
5 Two of the individual’s close friends were murdered in 1999.  Tr. at 351. 
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4.  Other Witnesses 
 

The individual presented four character witnesses at the hearing – his mother, his girlfriend, 
a childhood friend, and the father of a deceased friend.    The individual’s mother testified 
that the individual told her soon after the camping trip that he had smoked marijuana, but 
indicated that he did not want to do it again.  Tr. at 273.  He began the application process 
for his clearance a few months after his father died, and his mother was concerned about 
applying so soon after the death of his father.  She advised him to write that he did not use 
marijuana, based on the way she understood the questions.  However, she also told him to 
be up front if he doubted the truth of the statement he made on his application regarding 
marijuana use.   Id. at 276.  She asserted that the individual was upset, confused and 
exhausted by the interview with the DOE psychiatrist.  As evidence of the seriousness the 
individual applied to the results of the psychiatrist evaluation, his mother recounted how he 
subsequently attended AA, Al Anon and met with a grief counselor to address the issues 
that were raised in the psychiatric evaluation.  She was not sure when she last saw him 
drink and never saw him intoxicated while in college.  She admitted that her father and 
husband abused alcohol.  Id. at 301.  When asked how she would respond if the individual 
began to drink regularly, his mother testified that she would be concerned and encourage 
him to stop.  She would send him to a counselor if he told her that he wanted to resume 
drinking.  As for the lie on his QNSP, she contends that it was a mistake and speculated 
that perhaps he was tired and was working very hard. Id. at 297.   
 
The individual’s girlfriend also testified.  They have been dating since June 2005. Tr. at 
311.  She met the individual in June 2003 and commented on the changes she has seen in 
the individual since then.  He is more mature, takes more responsibility, and is a good role 
model for the children at a summer camp where they both worked.  Id. at 307-310.  He 
helps to plan non-alcoholic events for college students and in her opinion drinks less than 
his peers.  She first saw him drink alcohol in December 2004. She never saw the individual 
drink while they were at the camp, and has never seen him intoxicated.  He has abstained 
from alcohol since March 2006, but she has attended parties with him prior to March 2006 
where he did not drink.  Id. at 311, 318-321.    She would have no problem if the individual 
began drinking again, and said that his abstinence is his decision.  She is supportive of 
whatever he wants to do and would only tell him to stop drinking if his drinking affected his 
daily behavior and relationships.  Id. at 323. 
 
The individual’s third character witness was a friend who has known the individual since 
they were both 12 years old.  Id. at 328.  He also knew the individual’s brother, who passed 
away when the individual was around 15 years old.  The witness stated that the individual 
did not display a lot of emotion at that time.  Id. at 330.  He testified that the individual did 
not drink in high school, even though others did.  He has only seen him drink a few times, 
and they got drunk together once.  He stated that the individual can have a good time 
without drinking.  Id. at 333.  He also described him as “very trustworthy.”  Id.   He has 
talked to the individual about the lie on his QNSP, and said that the individual “did not want 
the computer to judge him.”  Id. at 335.  He described the individual’s one-time use as an 
accident, and explained that the individual is very mature now.  Id. at 336.  He  
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does not think that the individual has a problem with drinking, and maintains that the 
individual has a good support system.  Id. at 346-347. 
  
The final character witness was the father of a friend of the individual.  Id. at 351-355.  The 
individual and the friend played soccer together as youngsters, but the friend was killed 10 
years prior to the hearing.    This witness also works at the DOE facility.  He described the 
individual as an honest and trustworthy employee and a very mature young man. 
 

5. The Individual 
 
The individual testified about his deceased younger brother, and the sadness he felt at the 
time of his death.  His relationship with his father, never a good one, deteriorated after his 
brother died.  Tr. at 234-235.  He explained that his father drank every evening and began 
drinking more heavily after his brother death.  The individual first consumed alcohol while 
celebrating his 21st birthday in spring 2002.  Id. at 240-241.  He did not drink alcohol again 
until the fall of 2003, when he entered a self-described “crisis period.”  Id. at 241.  Soon 
after breaking up with his girlfriend of three years, he began to socialize with his fraternity 
brothers, drinking one or two days of every weekend.  Id at 244.  One month after the 
breakup he plagiarized the assignment from his friend, and that friendship was ruined.  Id. 
at 245. After an argument with his father in December 2004, he decided to moderate his 
drinking. Id. at 248.   
 
The individual discussed the incident where he lied about his marijuana use on his QNSP.  
He had a lot of fears about answering question on the QNSP.  Id.  at 364.  He testified that 
his actions were a mistake, and that he did not disclose his marijuana use because he 
wanted to explain himself to a person and not just fill out a form.  Id.  at 357.  In AA, he has 
acquired the courage to look at himself, and come to appreciate how he has improved and 
how he is accountable for his actions.  Id at 359.  He now views decision-making differently 
and has new coping skills to deal with problems and situations that make him anxious.  Id. 
at 361.   
 

D. Mitigating Evidence 
 

1.  Criterion J - Alcohol Use 
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, neither 
psychiatrist made a psychiatric diagnosis of an alcohol-related problem, but the DOE 
psychiatrist opined that the individual drank alcohol habitually to excess.  The individual’s 
psychiatrist denied that the individual had any alcohol problem.  After careful review of the 
record, I agree with the conclusion of the individual’s psychiatrist that the individual does 
not and did not suffer from drinking habitually to excess.   
 
It is true that the individual indulged in a period of heavy drinking, from October 2003 to 
May 2004.  However, this brief period of heavy drinking occurred when he was a college 
student, and can be attributed to finding a new social outlet with his fraternity brothers after 
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an emotional breakup with his long-time girlfriend.  This is supported by evidence that his 
drinking decreased substantially when he graduated from college and began to mature and 
work full-time.  Even the DOE psychiatrist admitted that the individual only drank heavily for 
a short time, and did not drink long enough to develop the necessary criteria for a diagnosis 
of alcohol dependence.  Tr. at 125.  He is attending AA at the request of his psychiatrist, 
who recommended the program for its insight into behavior, and appears to be learning a 
lot from the sessions.  The individual signed a one year recovery agreement with his 
employer in April 2006.  Ind. Ex. 16.  In that document he agreed to abstain from drugs and 
alcohol, attend AA once a week, meet with EAP once a month, and submit to random drug 
testing.6  He maintains a good relationship with his psychiatrist and has agreed to consult 
him before drinking again.  Ind. Ex. 22 at 2; Tr. at 371-372.  That professional support 
outweighs the deficiencies in his social support network observed by the DOE psychiatrist.  
The individual testified credibly that he stopped drinking when he realized that alcohol was 
causing problems and that he wanted to spend his time in other, more constructive ways.  
In my observation of his demeanor and testimony at the hearing, the individual is aware 
that his family history may make him more vulnerable to an alcohol problem, and has taken 
responsible steps to make sure that this does not happen. Thus, I conclude that the 
individual has mitigated the security concerns of his alcohol use. 
 
 2.  Criterion K - Use of Marijuana 
 
In this case, both psychiatrists agreed that the individual used marijuana one time, and that 
one time use did not evidence an illness or mental condition, nor did it meet the 
requirements for substance abuse.  There is no evidence that he has used marijuana or 
any other drug since his first use in 2003.  His mother testified that he informed her of the 
incident soon after it happened, and stated that he had no desire to smoke marijuana in the 
future. He has demonstrated his intent not to abuse drugs in the future and there is no 
evidence that he has used drugs other than the 2003 incident.  Therefore, based on the 
above and a review of the record, I find that the individual has mitigated the Criterion K 
security concerns.  See Revised Adjudicative Guidelines at ¶ 26.   
 

3.  Criterion L - Unusual Conduct 
 
The individual admits that he submitted a classmate’s work as his own in 2003.  He also 
admits using marijuana in 2003 despite signing Security Acknowledgments in 1999 and 
2002. The individual’s written assurance that he would not use illegal drugs was an 
important factor in DOE’s decision to grant and allow him to retain his security clearance.  
However, he argues that he has matured and has learned new coping skills from his 
therapist.  As an example of his new ability to deal with loss, he related how he was able to 
openly grieve at the recent death of a friend.  Tr. at 365.  His therapist and his psychiatrist 
attributed his unusual conduct in the past to the stress that the individual experienced after 
the death of his brother and others that were close to him.  The therapist remarked that the 
individual has suffered an extraordinary amount of loss at a young age.  His psychiatrist  

                                                 
6 The individual’s counsel labeled the exhibit “1 Year Agreement with EAP,” but the expiration date of the 
agreement is blank on the actual form.  Ind. Ex. 16.   
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also noted the individual’s honesty, responsibility, and increasing maturity.  All of his 
witnesses considered him to be a mature, trustworthy and reliable person.    
 
The individual was a credible witness who was very honest and straightforward about his 
past behavior.  He was sincerely remorseful of the unusual conduct that led DOE to 
question his judgment and honesty, and handled himself during this proceeding with 
remarkable maturity and sensibility.  Nonetheless, there is insufficient evidence in the 
record to mitigate this security concern at this time and I am not persuaded that the conduct 
will not recur.  
 
In 2003, the individual committed two acts that rightly caused DOE to question his 
judgment.  He made no prompt, good faith effort to correct either act.  The individual 
explained that he accessed his roommate’s computer and viewed his work in order to help 
him complete his own assignment.  He told DOE security that “I just ended up turning in 
[the roommate’s] assignment verbatim -- exactly what [the roommate] had done, I turned it 
in with my name.”  PSI at 5. The individual went on to state: 
 

And as soon as it happened, I mean, I knew exactly what had happened.  And, 
um, the, the biggest regret there was that I had more to make up with him than 
I did with the teacher because, I mean it’s, it’s obvious and I know, it, it was 
obvious that it was the exact same file, you know, so it was, it was my mistake 
on, it was my mistake all around. 

 
PSI at 6.   
 
Regrettably, despite being fully aware of what he had just done, the individual made no 
effort to correct his plagiarism.  In fact, he said nothing about the incident until confronted 
by the professor, who gave him an “F” for the assignment.  Id.  He exercised similarly poor 
judgment when he used marijuana the same year even though he had certified twice to 
DOE his understanding that involvement with illegal drugs could result in the loss of his 
access authorization.   He did not come forward with information about his drug use until 
his background investigation in October 2005, one year prior to the hearing.  Thus, he 
maintained the lie for two years, one year longer than he has comported himself in an 
honest manner.    
 
After reviewing the evidence in the record, I conclude that he has not mitigated the security 
concerns arising from his 2003 plagiarism and his 2003 use of drugs after signing a 
Security Acknowledgment.  His therapist and psychiatrist stated that the individual exhibited 
this unusual conduct because he had not properly grieved the death of his brother.  Indeed, 
every person reacts in their own way to a personal tragedy and I do not minimize the depth 
of loss that this young man has experienced.  However, none of the experts provided a 
credible explanation of how his unresolved grief manifests as unusual conduct seven years 
later.7   More importantly, they have not persuaded me that DOE can be sure that this 
unusual conduct will not recur.  While I believe his testimony that he intends to be honest 
with DOE in the future, more time is needed to test the strength of his  

                                                 
7  The individual himself testified that he did not lie on his QNSP because of his father’s death.  Tr. at 357. 
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resolve.   For the reasons stated above, questions remain about his honesty, reliability and 
trustworthiness.   
 
 

III. Conclusion 
 
After evaluating the evidence in this case, I find that the individual has mitigated the 
security concerns of Criteria J and K.  10 C.F.R. ' 710.8 (j), (k).  However, he has not 
presented sufficient evidence to mitigate the concerns that caused DOE to invoke Criterion 
L.  Thus, in view of Criterion L and the record before me, I cannot conclude that restoring 
the individual=s access authorization would not endanger the common defense and security 
and would be consistent with the national interest.  Accordingly, I find that the individual’s 
access authorization should not be restored at this time.  Any party may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 2, 2007 
 
 

 
 
 

 
 

 



1An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Decision as access authorization or a security clearance. 

* The original of this document contains information which is subject to withholding from disclosure  under
5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                              June 20, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      May 10, 2006

Case Number:                      TSO-0388

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") for an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” 1 For the reasons set forth below, I conclude that the individual’s security clearance should be
restored. 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor and was granted a security
clearance in connection with that employment. In August 2004, he was arrested for Assault and Battery
of a Household Member. In the aftermath of this arrest, he voluntarily entered into  intensive outpatient
treatment for alcoholism and anger management at a local facility. In accordance with DOE regulations, the
individual reported these events to the local security office, which summoned him for an interview with a
Personnel Security Specialist. After this July 2005 Personnel Security Interview (PSI), the local security
office referred the individual to a psychiatrist for a DOE-sponsored evaluation. The psychiatrist (hereinafter
referred to as “the DOE psychiatrist”) subsequently submitted a written report to the local security office
setting forth the results of that evaluation. 

After reviewing all of the information in the individual’s personnel security file, including the transcripts of
the July 2005 PSI and an earlier PSI conducted in February 2002 along with the DOE psychiatrist’s report,
the local security office determined that derogatory information existed that cast into doubt the individual’s
continued eligibility for a security clearance. The manager of the local DOE office informed the individual
of this determination in a letter that set forth in detail the DOE’s security concerns and the reasons for those
concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also
informed the individual that he was entitled to 
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a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility for
access authorization. 

The individual requested a hearing on this matter. The local security office forwarded this request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer. The DOE introduced fourteen
exhibits into the record of this proceeding and presented the testimony of the DOE psychiatrist at the
hearing. The individual presented the testimony of five witnesses, in addition to himself. 

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that created a
substantial doubt as to the individual’s eligibility to hold a clearance. This information pertains to paragraphs
(f), (h), (j) and (k) of the criteria for eligibility for access to classified matter or special nuclear material set
forth at 10 C.F.R. § 710.8.  

Paragraph (f) defines as derogatory information indicating that the individual “has deliberately
misrepresented, falsified, or omitted significant information from . . . a Personnel Security Interview [or]
written or oral statements made in response to official inquiry on a matter that is relevant to a determination
regarding eligibility for DOE access authorization . . . .” With regard to this paragraph, the Letter states that
during his 2002 PSI, the individual denied ever using any illegal drug. However, during his 2005 psychiatric
evaluation, he informed the DOE psychiatrist that he had used marijuana in 1992 or 1993. 

Under paragraph (h), information is derogatory if it tends to show that the individual has an illness or mental
condition which in the opinion of a psychiatrist causes, or may cause, a significant defect in the individual’s
judgement or reliability. Paragraph (j) pertains to information indicating that the individual “has been, or is
a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or as
suffering from alcohol abuse.” As support for these allegations, the Letter cites the DOE psychiatrist’s
diagnosis that the individual suffers from Alcohol Dependence with physiological dependence in full early
remission, and the DOE psychiatrist’s conclusion that this condition causes, or may cause, a significant
defect in the individual’s judgement or reliability. The Letter also states that he was arrested in August 2004
for assault and battery and in July 1992 for battery, and that the police were dispatched to his home to
investigate a domestic dispute in 1998. The individual admitted consuming alcohol prior to each of these
incidents, and believes that he is an alcoholic whose drinking has had “a big effect” on his marriage. 

Paragraph (k) refers to information indicating that the individual has “sold, transferred, possessed, used,
or experimented with a . . . substance listed in the Schedule of Controlled Substances established pursuant
to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, . .
. etc.)” except as prescribed by a physician or otherwise authorized by federal law. As previously stated,
the individual admitted to the DOE psychiatrist that he used marijuana in 1992 or 1993. 
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III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all relevant information.”
10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable, that has a bearing
on the question of whether granting the individual a  security clearance would compromise national security
concerns. Specifically, the regulations compel me to consider the nature, extent, and seriousness of the
individual’s conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct;
the age and maturity of the individual at the time of the conduct; the absence or presence of rehabilitation
or reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of the
conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the
DOE has made a showing of derogatory information raising security concerns, the burden is on the
individual to produce evidence sufficient to convince the DOE that granting access authorization “will not
endanger the common defense and security and will be clearly consistent with the national interest.” 10
C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at
85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. The regulations further instruct me to
resolve any doubts concerning the individual’s eligibility for access authorization in favor of the national
security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

After reviewing the entire record in this matter, I find that the DOE has made a proper showing of
derogatory information raising legitimate security concerns under the paragraphs of the criteria for eligibility
for access to classified matter or special nuclear material cited in the Notification Letter. Specifically, the
DOE psychiatrist’s diagnosis of Alcohol Dependence and the individual’s statements during the PSI
concerning his drinking adequately justify the invocation of paragraphs (h) and (j). Furthermore, it is clear
from the record in this matter that the individual admitted using marijuana in 1992 or 1993 to the DOE
psychiatrist after stating during the 2002 PSI that he had never used any illegal drug, thereby justifying the
invocation of paragraphs (f) and (k). DOE Psychiatrist’s Report at 17; 2002 PSI at 16-17.  

At the hearing, the individual did not dispute the allegations set forth in the Notification Letter. Instead, he
attempted to show that he is now an honest and trustworthy person who has been rehabilitated from
Alcohol Dependence. In making this attempt, the individual presented the testimony of three people whom
he has encountered through his continuing participation in Alcoholics Anonymous (AA). Two of these
people have sponsored the individual, and the third is a fellow AA participant. This fellow participant said
that he met the individual approximately three years ago through AA. After attending 90 AA meetings
during the first 90 days, the individual began attending three to four times per week, and currently maintains
this frequency of participation. 
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Hearing Transcript (Tr.) at 13, 24. Of the many meetings that the two have attended, the fellow AA
participant said that the individual has led approximately one-third of them. Tr. at 17. He added that the
individual “slipped,” i.e., consumed alcohol, “almost a year” prior to the hearing. Tr. at 20. Although he
could have hid this information and no one would have known, the fellow participant testified that the
individual shared it freely with the group. Tr. at 20-22. The “biggest thing in [AA] is honesty, and I see a
lot of that from” the individual, he stated. Tr. at 14. He concluded that on the occasions that he has seen
the individual away from AA, he has never seen any evidence of alcohol use. Tr. at 26. 

The individual’s first AA sponsor then testified. He said that the individual was “very honest” and “up-front”
about his “slip,” and that he was doing “very well” in his rehabilitation. Tr. at 29, 31. The individual’s
second AA sponsor stated that the individual asked him to be his sponsor about a month prior to the
hearing because the individual’s first sponsor had moved. Tr. at 66. The second sponsor said that the
individual was doing well and that his participation in the meetings was “honest and heartfelt.” Both
sponsors indicated that they socialized with the individual away from AA, and that they had never seen any
indication of alcohol use on his part. Tr. at 39, 65-67. 

The individual’s substance abuse and addiction counselor then testified. She stated that she began
counseling the individual in August 2004 after diagnosing him as suffering from Alcohol Dependence. Tr.
at 56-57. During their weekly sessions, they talked about the individual’s alcohol and drug use and about
methods of relapse prevention. Tr. at 57. She said that the individual’s prognosis is “good. He’s attending
AA meetings, he’s kept that up, and he’s maintained his sobriety.” Tr. at 58-59. Because of the individual’s
progress, the counselor determined that she no longer needed to meet with the individual after November
2005. Tr. at 59. 

The individual also testified. He admitted to being an alcoholic, and said that he has been attending AA
since September 2004. Tr. at 73. After his arrest in August 2004 for assaulting his wife, he explained, he
began seeing the substance abuse and addiction counselor, who referred the individual to a local intensive
outpatient treatment program and to AA. The individual attended 90 meetings in 90 days, and had nine
months of sobriety when he had a brief relapse into alcohol use in April 2005. Tr. at 75, 77. During this
period, he explained, he was in the process of divorcing his first wife and was involved in court proceedings
concerning his 2004 Domestic Violence arrest, when his mother died. He went to another state for her
funeral with the woman he was dating at the time, who asked him to go to a local store and purchase
whiskey for her consumption. While at the store, he also purchased a six-pack of beer for himself and
drank five of the six beers over the next two days. Tr. at 75-76. He testified that he does not know why
he drank, but that between his domestic problems and his mother’s final illness, “things were kind of
building up tension-wise.” Tr. at 78. He also said that he missed a number of AA meetings because he was
spending a lot of time at the hospital, and that this was probably a contributing factor to his relapse. Tr. at
77. He then stated that he 

was so disappointed in myself for going out (relapsing) like that, you know. It hurt me to
go out . . . . But to go back and tell all these people that are regulars [in AA], you know -
- 
Q. But you told them right away?
A. Yeah, oh, yeah.
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Tr. at 79. He added that he is no longer dating the woman who asked him to purchase whiskey, and that
he has completely abstained from alcohol use since April 1, 2005. Tr. at 80, 85. He further stated that he
anticipates attending AA “for a long time,” Tr. at 85, and that his intention is to never consume alcohol
again. Tr. at 88. Finally, he stated that his usage of marijuana in 1992 was an isolated incident, and that he
has not used illegal drugs on any other occasion. Tr. at 92. 

The DOE psychiatrist was the final witness at the hearing. Initially, he discussed his October 2005
evaluation of the individual, indicating that he interviewed the individual after reviewing his personnel security
file. Tr. at 104-105. He stated that as a result of his evaluation, he concluded that the individual suffered
from Alcohol Dependence with insufficient evidence of rehabilitation or reformation, and that this condition
causes, or may cause, a significant defect in judgement or reliability. Tr. at 105-107. In order to show
adequate evidence of rehabilitation or reformation, the DOE psychiatrist concluded at the time of the
evaluation that the individual would have to demonstrate 200 hours of AA attendance over a two-year
period, with abstinence, or participation in a professionally-run alcohol treatment program, with three years
of abstinence. If the individual chose not to receive any type of therapy, five years of abstinence would be
required to demonstrate reformation. Tr. at 106. However, after observing the testimony of the individual
and his witnesses and reviewing the exhibits submitted by the parties, the DOE psychiatrist concluded that
the individual was showing adequate evidence of rehabilitation and reformation. Tr. at 109.

Based on the testimony described above and my review of the record as a whole, I find that the individual
has adequately addressed all of the security concerns set forth in the Notification Letter. With regard to the
DOE’s concerns under paragraphs (h) and (j), I agree with the DOE psychiatrist that, as of the date of the
hearing, the individual was exhibiting adequate evidence of rehabilitation and reformation. In making their
decisions, hearing officers accord great deference to the expert opinions of psychiatrists and other mental
health professionals regarding rehabilitation and reformation. See, e.g., Personnel Security Hearing (Case
No. VSO-0146), 26 DOE ¶ 82,788 (1997) (affirmed by OSA, 1997); Personnel Security Hearing,
(Case No. VSO-0027), 25 DOE ¶ 82,764 (1995); Personnel Security Hearing, (Case No. VSO-0015),
25 DOE ¶ 82,760 (1995). In this case, the substance use and addiction counselor testified that because
of the individual’s continuing abstinence and AA participation, his prognosis was “good,” Tr. at 58-59, and
the DOE psychiatrist was convinced by the evidence presented at the hearing that the individual was
demonstrating adequate reformation and rehabilitation. Tr. at 109. This evidence established that since the
individual’s arrest in August 2004, he has undergone an intensive outpatient alcohol treatment program at
a local facility and has 27 months of active participation in AA, during which he often took a leadership role
in the meetings. The evidence further indicates that, with the exception of the brief April 2005 relapse, he
has completely abstained from drinking during this period. Furthermore, this relapse was limited to the
consumption of five beers over a two-day period. Given the extraordinary circumstances that led up to this
“slip,” I believe it to be an isolated incident that is unlikely to be repeated. The DOE psychiatrist’s
conclusion that the individual has demonstrated adequate evidence of rehabilitation and reformation is fully
supported by the record in this proceeding. 

As explained above, the remaining security issues relate to the fact that the individual smoked marijuana
in 1992 and then lied about it during his 2002 PSI. I find that the security concerns under 
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2 I note, however, the following exchange that occurred at the hearing between the individual and DOE
Counsel about the individual’s false statement during the 2002 PSI.

Q. And in trying to be consistent [with the information that he gave about his 1992 drug
usage on the Questionnaire for National Security Positions that he completed] you falsely
assumed she had meant [drug usage] within the last seven years?           A. Yes.            
                                                                                                           Q. So you didn’t
lie to the security analyst?                                                                A. No. 

Tr. at 96. Both before and after this exchange, the individual admitted that he did, in fact, lie to the security
analyst and that he knew at the time of the interview that he was giving her false information. Tr. at 8, 93,
96, 100-102. Consequently, I do not believe that the individual gave these answers in an attempt to
deceive. Instead, I attribute them to the leading nature of the DOE Counsel’s questions and possibly to
nervousness on the individual’s part.  

paragraph (k) about the individual’s illegal drug usage are adequately mitigated by the fact that it was an
isolated incident that occurred approximately fifteen years ago. The individual’s prevarication during his
2002 PSI is more recent, and is therefore of somewhat greater concern. However, I believe that the
changes that have occurred in the individual’s life since 2002, primarily due to his rehabilitation from
Alcohol Dependence, have served to make him a more honest person. This was demonstrated in April
2005 when the individual voluntarily revealed, first to his AA sponsor and then to his group, that he had
relapsed and consumed alcohol. That the individual did this even though he found it difficult, Tr. at 79, and
even though he could have successfully concealed it, Tr. at 22, attests to his changed character. Moreover,
the individual told the DOE psychiatrist about his 1992 marijuana usage even though he knew that there
would be adverse consequences, because “if I don’t and I hold this in, I could be putting my sobriety in
jeopardy.” Tr. at 95. Finally, at the hearing, I was impressed with the individual’s forthrightness and with
the testimony of his witnesses about the individual’s honesty. 2 Tr. at 14, 40, 52, 60. I find that the individual
has adequately addressed the DOE’s security concerns under paragraph (f).

V. CONCLUSION

I therefore find that the individual has adequately addressed all of the security concerns set forth in the
Notification Letter, and I conclude that he has demonstrated that restoring his clearance would not
endanger the common defense and would be clearly consistent with the national interest. Accordingly, the
individual’s access authorization should be restored. The Office of Safeguards and Security may seek
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer                                                                                                                                
Hearing Officer                                                                                                                                  
Office of Hearings and Appeals 

Date: June 20, 2007



- 7 -



 - 1 - 
 
 
 
*  The original of this document contains information which is subject to withholding from disclosure 
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                                                                October 13, 2006   
 
         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  May 31, 2006 
 
Case Number:  TSO-0391 
 
This Decision concerns the eligibility of xxxxxxxxxxxxx (hereinafter "the individual") for continued 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
unclear Material."  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the individual’s access authorization should be restored.  For the reasons 
detailed below, it is my decision that the individual’s access authorization should be restored.   
 
      I. BACKGROUND 
 
On April 5, 2006, the DOE issued a notification letter to the individual.  Attached to the notification letter 
was a statement entitled “Information creating a substantial doubt regarding eligibility for an Access 
Authorization.”  (hereinafter referred to as the “information statement”).  The information statement 
indicates that the individual has a significant amount of overdue financial obligations and that those 
unsatisfied financial obligations raise a security concern under Criterion L. 10 C.F.R. §710.8(l).   
Specifically between 1998 and 2001 the individual incurred significant credit card debt which she has been 
unable to repay.    
   
The notification letter informed the individual that she was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual requested a hearing. 
I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (the hearing).   
 
 II. HEARING TESTIMONY AND INDIVIDUAL’S EXHIBITS 
 
In her opening statement at the hearing the individual indicated that she would present documents and 
testimony to mitigate the DOE security concern.  She stated that she would demonstrate that she is 
currently living within her means and making the $300 monthly payments required by a bankruptcy court 
to resolve her 1998-2001 credit card debts. Transcript of Hearing (Tr.) at 6.  Below is a summary of the 
testimony at the hearing as well as a description of the documents submitted by the individual. 
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  A.  The Individual’s Supervisor 
 
The individual’s supervisor testified that she has known the individual since 2002 when the individual 
started working at the site.  Tr. at 8.   She testified that “We talk and . . . we are cordial and understand 
each other . . . inner workings of each other to some degree.”  Tr. at 9.  She indicated that the individual 
has been open with her and they have discussed the individual’s financial problems as well as the details of 
the DOE investigation of her unpaid financial obligations.  Tr. at 9.    
 
The supervisor testified that the individual told her that her financial problems developed between 1998 
and 2001. Prior to 2002 her mother had terminal cancer and the individual was paying most of  her 
mother’s non medical living expenses.  She testified that the individual has filed for Chapter 13 bankruptcy 
and that she has participated in a financial seminar required by the court.  Tr. at 11.  She also indicated that 
their employer automatically debits money from the individual’s salary and transfers the money to the 
bankruptcy court.  Tr. at 15.    
 
The individual’s supervisor testified that she believes the individual currently lives within her means.  She 
indicated that the individual does not buy extravagant things that would cause her to have financial 
problems in the future. Tr. at 16.  She believes the individual to be trustworthy.  Tr. at 17.     
 
 B.  The Individual’s Significant Other  
 
The individual’s significant other testified that he has known the individual for three years and they have 
been living together for two and a half years.  Tr. at 19, 31 and  43.  Initially, they lived in the individual’s 
apartment.  Since the spring of 2005 they have lived in a home that he purchased.  Tr. at 22.  The 
individual pays half of the mortgage, utility bills and the cost of food.  Tr. at 34 and 41.  He testified that 
the home mortgage, telephone account, electric account, Direct TV account and the water account are all 
current.  Tr. at 24.  He testified that the individual has never missed or been late with her payment for half 
of the household bills.  Tr. at 34.  
 
The individual’s significant other testified that their current financial situation is good.  Other than his 
home mortgage, his only outstanding debt is on his one credit card.  That card has an outstanding balance 
of $300. Tr. at 36.   He has no children, and he owns free and clear several older cars and a tractor.  Tr. at 
24 and 37.  He testified that the individual does not have a loan on the truck that she drives and she does 
not have any other current debts.  Tr. at 41 and 45.  He believes that the individual is “very frugal” and that 
she never “spends a lot of money.”  Tr. at 36.           
  
C.  The Individual 
 
The individual testified that during the period between 1998 and 2002, her mother was undergoing 
chemotherapy for cancer.  That cancer resulted in her death in May 2002.  During her mother’s illness the 
individual assumed responsibility for paying her mother’s non medical living expenses.  Tr. at 49.    
During this period, living expenses for the two of them exceeded the individual’s salary and she therefore 
used her credit cards to finance the amount by which her expenses exceeded her income.  As a result, she 
incurred  
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credit card debt, which, with accrued interest and fees, totaled $72,000 at the time of her bankruptcy.  Tr. 
at 50 and 90.  
 
After her mother’s death, the individual moved to the state in which the site is located and started working 
in her current position at the site.  Tr. at 72.  After the move to the new state, she was able to pay her 
current bills, but was unable to pay the credit card debt dating from the 1998 through 2001 period. 
 
In 2003 she cancelled the lease on the home she had leased for her mother under a rent to own contract.  
Tr. at 53.  During 2005 she recognized that she would not be able to pay her past-due financial obligations 
and discussed the possibility of filing for bankruptcy with two attorneys.  Tr. at 55.   She filed for chapter 
13 bankruptcy on January 19, 2006.  Tr. at 55.  At the time of the bankruptcy she had $72,000 in overdue 
financial obligations.  Tr. at 90; Individual’s Exhibit #7 at 16.  Pursuant to the May 12, 2006 chapter 13 
bankruptcy court order, she is obligated to pay her creditors, through the court, $300 a month for five 
years. Individual’s Exhibit  #7 at 59.  The $300 monthly payment to the court is being automatically 
deducted from her current salary and sent to the court (hereinafter court garnishment).  Tr. at 56 and 57.  
Her only current outstanding debts are to the local County Hospital ($530) for diabetic type 2 diabetes 
health care and a small dental bill.  Tr. at 70 and 71.  She is current on her payment plan with the county 
hospital.  Tr. at 57.  She currently has no credit cards or accounts with stores.  Tr. at 71. 
 
D.  The Individual’s Documents 
 
Prior to the hearing, the individual submitted four exhibits.  Individual’s Exhibit #1 is a letter from her 
bankruptcy attorney attaching a May 12, 2006 “Amended [court] order to employer to withhold and 
transmit deductions from debtor’s pay.”    
 
Individual’s Exhibit #2 contains various communications from the bankruptcy court.  Individual’s Exhibit 
#3 contains her checking account statements for 2006.  Individual’s Exhibit #4 contains the individual’s 
detailed credit report dated July 18, 2006.   
 
Individual’s Exhibit #61  was submitted at the hearing.  That exhibit contains copies of her significant 
other’s mortgage loan statements and the utility bills for his home.  Individual’s Exhibit #7 contains 
various bankruptcy documents.  A summary of the individual’s creditor obligation is set forth at page 16 of 
Individual’s Exhibit #7.  That summary indicates the total obligations covered by the bankruptcy 
proceeding is $72,015.     
 
Page 1 of Exhibit #8 is a copy of the individual’s pay statement showing that she receives a gross salary 
excluding overtime of $4,224 per month.  The statement also indicates during 2006 she has received 
additional pay in the form of overtime and differential pay.  During the first eight month of 2006 that 
additional pay averaged several hundred dollars per month.  Page 2 is a monthly budget prepared by the 
individual on August 30, 2006, which indicates monthly expenditures in 29 categories.  The categories 
include the court garnishment, income taxes, social security taxes, rent, food, gasoline, various utilities, 
various categories of insurance, medical expenditures and several miscellaneous categories.  The total  

                                                 
1
  There is no exhibit numbered Individual’s Exhibit #5. 
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monthly expenses are $4,324 per month.  The remaining 20 pages contain insurance information and 
statements regarding her dental and hospital treatment.  The information indicates she owed the county 
hospital $530 on April 10, 2006.  Page 7 of Exhibit #8.  The exhibit also indicates she owed her dentist 
$346.50 on August 8, 2006.  Page 6 of Exhibit #8.  Exhibit 8 also includes support for two of the line items 
on her budget. Page 3 indicates her cell phone bill is $45.62 per month.  Page 23 indicates her car 
insurance is $75 per month.        
 
III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after  
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consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
The testimony at the hearing and the individual’s credit report confirm that the individual incurred 
significant credit card debt between 1998 and 2001.  During that period, the individual’s mother was 
gravely ill and the individual provided significant financial support to her mother.  As a result, the 
combined day to day living expenses of the individual and her mother exceeded the individual’s salary.  
She financed the difference by borrowing on her credit cards.  After her mother’s death she was unable to 
repay the interest and principal on the credit card debt.  At the time of her bankruptcy filing, January 2006, 
the credit card debt with interest and fees totaled $72,000.  These factors give rise to the Criterion L 
security concern of “a pattern of financial irresponsibility.” 10 C.F.R. §710.8(l).        
   
The individual has presented three factors that mitigate the DOE Criterion L security concern relating to 
her incurring debt as a result of regularly spending in excess of her income.    The first mitigating factor is 
that the individual’s debts were not incurred to obtain expensive items.  The debt was incurred when the 
individual’s family faced unusual health problems.  Clearly her mother’s illness will not recur.   Further, 
since that period of having unusually high expenditures, she has demonstrated a pattern of spending 
responsibly.  As a result she has not incurred any additional debts since 2002.   
 
The second mitigating factor is that she has taken responsibility for the large debt that she incurred.  On 
January 10, 2006 she filled a chapter 13 bankruptcy application.   That application was granted in May 
2006 and the individual agreed to pay the court $300 per month for five years to satisfy the $72,000 in 
credit card debt.  Her testimony, the testimony of her significant other as well as the documentary evidence 
indicates that since May of 2006 the payments to the court have been deducted from her salary.  The 
individual’s behavior and the documents convince me that the individual has the financial ability and 
desire to continue the court payments and thereby resolve her past due financial obligations.  
 
The third mitigating factor is her evidence of current responsible financial behavior.  Her documentary 
evidence confirms this.  The information includes a detailed budget as well as account and bank statement. 
Her budget indicates that her monthly expenses of $4,300 per month are less than her gross salary of 
$4,200 plus the overtime and differential pay she routinely receives.  Furthermore, the detail presented in 
the budget and her ability to organize and present her monthly bills indicates she is organized and 
approaches her financial situation in a mature and thoughtful fashion.  These account statements indicate 
that she is consistently paying all of her current bills.  Her budget and account statement convince me that 
her current spending is in line with her income.   
 
In summary, the individual has demonstrated that (i) her financial problems resulted from unusual 
circumstances that ended in 2002, (ii) she is complying with the payments required by the bankruptcy 
court and (iii) since 2002 she has not incurred any financial obligations that have not been satisfied.  
Furthermore, her ability to organize a budget and demonstrate that she is fulfilling her current financial 
obligations convinces me that she understands how to manage her financial obligations and she is 
committed to meeting her future financial obligations.  Therefore, I find that she has mitigated the 
Criterion L security concern. 
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 V. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concerns under Criterion L of 
10 C.F.R. § 710.8.  In view of the record before me, I am persuaded that restoring the individual's access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest.  Accordingly, I find that the individual's access authorization should be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 13, 2006   
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               November 6, 2006 
 
 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 9, 2006 
 
Case Number:   TSO-0393 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 A local DOE Security Office (LSO) suspended the individual’s 
access authorization pursuant to the provisions of Part 710. In this Decision I will 
consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should be restored. 
 
I. Background 
 
The DOE granted the individual a security clearance in 2000 after the LSO had resolved 
some issues regarding the individual’s consumption of alcohol. The LSO revisited the 
individual’s alcohol use in 2002 after the individual was arrested for Driving Under the 
Influence (DUI) while on a military deployment.  In July 2005, the individual reported 
that he had received another DUI. This revelation prompted the LSO to conduct a 
Personnel Security Interview (PSI) with the individual on October 24, 2005. After the 
PSI, the LSO referred the individual to a board-certified psychiatrist for a forensic mental 
evaluation. The board-certified psychiatrist examined the individual in January 2006, and 
memorialized his findings in a report (Psychiatric Report or Exhibit 3). In the Psychiatric 
Report, the board-certified psychiatrist opined that the individual had been a user of 
alcohol habitually to excess in the past and had not shown adequate evidence of 
rehabilitation or reformation as of January 2006. Ex. 3 at 9. 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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In June 2006, the LSO sent the individual a letter (Notification Letter) advising him that 
it possessed reliable information that created a substantial doubt regarding his eligibility 
to hold a security clearance. The LSO also advised the individual that the derogatory 
information fell within the purview of one potentially disqualifying criterion set forth in 
the security regulations at 10 C.F.R. § 710.8, subsection (j) (hereinafter referred to as 
Criterion J ).2   
 
Upon his receipt of the Notification Letter, the individual, through his attorney, exercised 
his right under the Part 710 regulations and requested an administrative review hearing. 
On June 12, 2006, the Director of the Office of Hearings and Appeals (OHA) appointed 
Steven L. Fine as the Hearing Officer in this case. The OHA Director re-assigned this 
case to me and delegated me as the substitute Hearing Officer on June 19, 2006. 
Subsequently, I convened a hearing in the case. At the hearing, four witnesses testified. 
The LSO called one witness and the individual presented his own testimony and that of 
two witnesses. In addition to the testimonial evidence, the LSO submitted 26 exhibits into 
the record; the individual tendered two exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h).  

 

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8 (j).  
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concern at Issue 
 
As previously noted, the LSO cites Criterion J as the basis for suspending the individual’s 
security clearance. To support Criterion J, the LSO relies on (1) a board certified 
psychiatrist’s opinion that the individual has been a user of alcohol habitually to excess; 
(2) the individual’s two arrests for DUI, one in 2002 and the other in 2005; and (3) 
statements made by the individual in three personnel security interviews regarding his 
drinking habits.   
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s alcohol use under Criterion J. The excessive 
consumption of alcohol is a security concern because that behavior can lead to the 
exercise of questionable judgment and the failure to control impulses, which in turn can 
raise questions about a person’s reliability and trustworthiness.  See Guideline G of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House.   
 
IV. Findings of Fact  
 
The individual has undergone three PSIs and been evaluated three times by two different 
DOE consultant-psychiatrists. The first PSI (PSI #1) occurred in 2000 when the 
individual was an applicant for a DOE security clearance. Ex. 10.  At the time, the LSO 
was concerned about the individual’s alcohol usage. During PSI #1, the individual stated 
that he agreed with his friends’ assessment that he consumed too much alcohol. Ex. 10 at 
75-76. After PSI #1, the LSO referred the individual to a DOE consultant-psychiatrist 
(hereinafter referred to as DOE consultant-psychiatrist #1) for a psychiatric examination. 
DOE consultant-psychiatrist #1 examined the individual in July 2000 and concluded that 
the individual’s drinking was not “at a maladaptive level” and that he did not suffer from 
a mental condition that would interfere with his judgment and reliability.  See Ex. 6. 
Based on DOE consultant-psychiatrist #1’s medical opinion, the LSO resolved the 
security concerns associated with the individual’s alcohol consumption and the DOE 
granted the individual a security clearance. 
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On October 19, 2002, the individual was arrested and charged with DUI. Ex. 3 at 7. The 
individual’s blood alcohol content (BAC) measured .166 at the time of his 2002 arrest. 
Ex. 9 at 19. The individual paid a fine and attended a 16-hour Alcohol and Drug 
Treatment Program. Ex. 5 at 2; Ex. 15. The individual was on active military reserve duty 
at the time of the 2002 DUI. When the individual returned to work with a DOE contractor 
in June 2003, he notified the LSO of the arrest. Ex. 5 at 2.  The LSO conducted its second 
PSI (PSI #2) with the individual on November 7, 2003. During PSI #2, the individual told 
the personnel security specialist that while he was in the military he would engage in 
binge drinking all night on weekends once every two or three months. Ex. 9 at 34-35. 
After PSI #2, the LSO referred the individual for a second psychiatric examination with 
DOE consultant-psychiatrist #1. DOE consultant-psychiatrist #1 examined the individual 
in January 2004 and concluded first that the 2002 DUI was an isolated incident, and 
second that the individual had no diagnosable alcohol problem. Relying on DOE 
consultant-psychiatrist #1’s opinion, the LSO resolved the security concerns connected 
with the individual’s 2002 DUI and continued the individual’s security clearance. Ex. 5. 
 
In July 2005, the individual was arrested and charged with DUI after a BAC test yielded 
a result of .10. Transcript of Hearing (Tr.) at 59. The individual was ordered to pay a fine, 
attend DUI classes, and serve 60 days in jail. Ex. 8 at 21-25. The individual’s 2005 DUI 
arrest prompted the LSO to conduct its third PSI (PSI #3) with the individual to explore 
the individual’s level of alcohol consumption and the circumstances surrounding his 2005 
DUI.  Ex. 8. During PSI #3, the individual told the personnel security specialist that his 
father had expressed concern about his excessive alcohol use. Id. at 56. After PSI #3, the 
LSO referred the individual to DOE consultant-psychiatrist #2. DOE consultant-
psychiatrist #2 examined the individual in January 2006 and determined that the 
individual has had periods in his life where he drank habitually to excess but never 
reached the point of suffering from Alcohol Abuse or Alcohol Dependence. Ex. 3 at 9. 
DOE consultant-psychiatrist #2 opined that the individual was in the early stages of 
reformation in January 2006 but found that it was too early to feel confident that the 
individual would not relapse in the future. Id.   
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).3 After due 
deliberation, I have determined that the individual’s access authorization should be 
restored.  I find that restoring the individual’s security clearance will not endanger the 
common defense and security and is clearly consistent with the national interest. 

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
1. Habitual Use of Alcohol to Excess 
 
The individual does not dispute that he used alcohol habitually to excess during certain 
periods prior to his most recent DUI in 2005. Since there is no dispute in this regard, the 
central issue before me is whether the individual is rehabilitated or reformed from his 
past habitual use of alcohol to excess. 
 
2. Rehabilitation or Reformation 
 
The individual testified convincingly that he has abstained entirely from alcohol since 
July 2005. Tr. at 59. The individual’s friend who socializes frequently with him 
confirmed this fact at the hearing. Tr. at 51. The individual also testified that a few 
months after he was arrested for DUI in 2005, he voluntarily sought counseling from a 
clinical psychologist affiliated with the Employee Assistance Program at his place of 
employment. Id. at 64. The clinical psychologist who is treating the individual confirmed 
at the hearing that she began treating the individual in October 2005. Id. at 15. The 
individual testified that following the 2005 DUI, he made some dramatic changes in his 
life. He testified that he first changed his group of friends because all his former friends 
liked to do is “party.” Id. at 66. Next, he broke up with his girlfriend who worked at a bar. 
Id. at 71. He explained that after he decided not to drink alcohol, he realized that he no 
longer had anything in common with his girlfriend. Id.  Third, he moved his residence to 
another city in order to sever his ties with his girlfriend and old friends. Id. at 73. Fourth, 
he has established a group of new friends from a church that he joined when he relocated 
his to the new city. Id. at 68.  His current friends do not consume alcohol and they 
encourage him in his efforts to remain sober. Id. at 78-79. He has become closer with his 
father who is a drug and alcohol counselor. Id. at 70. According to the individual, he and 
his father discuss the value of abstaining from alcohol in light of the father’s own 
recovery from a drug and alcohol addiction. Id. The individual testified that when he was 
drinking, the only thing that mattered to him was the weekend. Id. at 64. In contrast, the 
individual now has established goals for himself in order to remain sober. Id. at 75. 
Specifically, he has returned to school in order to advance in the workplace and is trying 
to gain additional custodial rights to his son. Id. at 91.  The individual persuaded me that 
he has no intention of returning to his former lifestyle regardless of the outcome of his 
security clearance issue. Id. at 80.  He testified, “I’m happy with who I have become. 
Jobs can come and go but I’m the one who has to live with me in the end.” Id. at 83. 
 
The individual’s friend testified that four years ago, he and the individual would go out to 
bars and nightclubs and drink five to six drinks in a four-hour period. Id. at 45-46.  
According to the friend, the individual’s life now is “a total 360 degrees” from where it 
was four years ago. Id. at 52. The friend has socialized with the individual since July 
2005 and has observed that the individual no longer consumes alcohol. Id. at 51. The 
individual told him that he does not intend to drink again because of “the financial, 
psychological and social burden” that drinking has caused the individual. Id. at 50. When 
the friend and his girlfriend go out where alcohol is present, the individual offers to drive 
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them but will not accompany them into the establishment. Id.  If they go out to a 
restaurant, the friend will have a beer but the individual will not drink any alcohol. The 
friend related that the individual has distanced himself from people “getting plastered.” 
Id. 
 
The clinical psychologist who is providing psychotherapy to the individual testified that  
her counseling focuses on: (1) assisting the individual to maintain his sobriety; (2) 
identifying triggers that could cause him to return to drinking; and (3) helping him gain 
insight into the impact that his early family environment (both parents abused drugs and 
alcohol) had on his destructive behavior. Id. at 16, 18-19. According to the clinical 
psychologist, it was essential for the individual to change his social network in order to 
maintain his sobriety. Id. at 21. The individual left his girlfriend with whom he co-
habited, changed his group of friends and became involved in his church. Id. at 17-21. 
The clinical psychologist testified that she has treated the individual since October 2005 
and that the individual has shown “full commitment to continuing in treatment” with her. 
Id. at 22. She gave the individual a very good prognosis in view of his “attitudinal 
motivation and commitment.” Id. at 21. She opined that the individual is now 
rehabilitated from his habitual use of alcohol to excess.4 Id. at 23. 
 
DOE consultant-psychiatrist #2 testified after listening to the testimony of the individual, 
his friend, and the clinical psychologist. First, DOE consultant-psychiatrist #2 related that 
when he examined the individual in January 2006, the individual was in the early stages 
of reformation. Id. at 95. In this regard, he pointed out that in the individual had abstained 
from alcohol since July 2005, had undergone a four-month court-ordered DUI program 
(Ex. B), and had begun counseling with the clinical psychologist in October 2005. Id. at 
95. DOE consultant-psychiatrist #2 explained that in January 2006 he had recommended 
one full year of monitoring and treatment because “most experts would agree that 12 
months is needed to establish some newer, healthier habits and coping strategies.” Id. at 
97. Next, DOE consultant-psychiatrist #2 opined that the individual had demonstrated 
adequate evidence of reformation because new information provided at the hearing was 
impressive and substantive in nature.  Id. at 99.  Specifically, as of the date of the hearing, 
the individual had 14 months of sobriety, had changed his friendship group, had given up 
a girlfriend who was a bad influence on him, had shown a serious interest in improving 
himself by returning to school, and had undergone 11 months of counseling with the 
intent of continuing in the program. Id. at 99-101. 
 
Hearing Officer Evaluation of Evidence 
 
The evidence in this case convinces me that the individual has mitigated the security 
concerns connected with Criterion J in this case. As an initial matter, two different mental 
health experts testified convincingly at the hearing that the individual is now rehabilitated 
or reformed from his past habitual use of alcohol to excess.  Moreover, it is my common 
sense determination that the individual presented compelling evidence that he has 
                                                 
4  The clinical psychologist does assessments for the DOE’s Human Reliability Program (HRP). Id. at 10. 
Prior to his security clearance suspension, the individual participated in the HRP Program. According to the 
clinical psychologist, if the individual returns to the HRP program, he will be monitored continuously for 
one year for any alcohol usage. Id. at 23.   
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reformed his behavior in a manner that supports his sobriety in the future. Specifically, I 
was convinced from the individual’s testimony and that of his friend that the individual 
has dramatically changed his lifestyle to support his sobriety.  By severing ties to his old 
friends who drank excessively, leaving his girlfriend who worked at a bar and enjoyed 
drinking, and locating to a new city, the individual has demonstrated a clear, compelling 
commitment to modify his behavior in a manner supportive of sobriety.  In addition, the 
individual now has a new set of friends from a church that he joined who appear 
committed to helping him continue on his road to recovery.  The individual’s decision to 
seek help from the EAP Counselor three months before he visited DOE consultant-
psychiatrist #2 suggests to me that he did not embrace alcohol counseling simply for its 
evidentiary value at an administrative review hearing.  Instead, his decision to enter 
treatment voluntarily in October 2005 suggests that the individual was internally 
motivated to gain insight and support for his new sober lifestyle. In the end, the probative 
testimonial evidence in this case mitigates the security concerns associated with Criterion 
J. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has brought forth sufficient 
evidence to mitigate the security concerns at issue. I therefore find that restoring the 
individual’s access authorization will not endanger the common defense and is clearly 
consistent with the national interest. Accordingly, I have determined that the individual’s 
access authorization should be restored.  The parties may seek review of this Decision by 
an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 6, 2006 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

November 21, 2006 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   June 9, 2006 
 
Case Number:   TSO-0394 
 
 
This decision concerns the eligibility of XXXX XXX XXXXXXX (hereinafter referred to as 
"the Individual") to obtain an access authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”1  
 
I. BACKGROUND  
 
A DOE Local Security Office (LSO) conducted a background investigation of the Individual.  
That investigation revealed derogatory information which raised significant doubts about the 
Individual’s eligibility for an access authorization.  After further investigating this derogatory 
information, the LSO concluded that the Individual failed to resolve the substantial doubts about 
her eligibility for a DOE access authorization raised by it.  Accordingly, an administrative review 
proceeding was initiated.  See 10 C.F.R. § 710.9.  The LSO then issued a letter notifying the 
Individual that it possessed information that raised a substantial doubt concerning her eligibility 
for access authorization (the Notification Letter).  The Notification Letter alleges that the 
Individual has 
  

(1) Deliberately misrepresented, falsified, or omitted significant information from 
a . . . Questionnaire for Sensitive (or National Security) Positions, . . . a personnel 
security interview, written or oral statements made in response to official inquiry 
on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization, or proceedings conducted pursuant to § 710.20 through § 710.31, 
10 C.F.R. § 710.8(f) (Criterion F); 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
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(2) Trafficked in, sold, transferred, possessed, used, or experimented with a drug 
or other substance listed in the Schedule of Controlled Substances established 
pursuant to section 202 of the Controlled Substances Act of 1970 (such as 
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as 
prescribed or administered by a physician licensed to dispense drugs in the 
practice of medicine, or as otherwise authorized by Federal law.  10 C.F.R. 
§710.8(k) (Criterion K); and 

 
(3) An illness or mental condition of a nature which, in the opinion of a 
psychiatrist or licensed clinical psychologist, causes or may cause, a significant 
defect in judgment or reliability.  10 C.F.R. § 710.8(h) (Criterion H).  

 
The Individual filed a request for a hearing in which she made a general denial of the allegations 
contained in the Notification Letter.  This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the Hearing, the LSO presented one witness: the DOE Psychiatrist.  The Individual testified 
on her own behalf and called five witnesses: a long-time friend, the director of the in-patient 
peer-run drug rehabilitation program from which the Individual graduated, her supervisor, her 
father and her live-in fiancé.  See Transcript of Hearing, Case No. TSO-0394 (hereinafter cited as 
“Tr.”).  
 
II. STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
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III. FINDINGS OF LAW AND FACT 
 
A. Background 
 
On May 5, 2005, the Individual completed and submitted a Questionnaire for National Security 
Positions (QNSP) to the LSO for the purpose of obtaining a DOE access authorization.  This 
QNSP appears in the Record as DOE Exhibit 6.  Question 24a of that QNSP asked “Since the 
age of 16 or in the last 7 years, whichever is shorter, have you illegally used any controlled 
substance, for example, marijuana, cocaine, crack cocaine, hashish, narcotics (opium, morphine, 
codeine, heroin, etc.), amphetamines, depressants (barbiturates, methaqualone, tranquilizers, 
etc.), hallucinogenics (LSD, PCP, etc.), or prescription drugs?”  DOE Exhibit 6 at 8 (emphasis in 
the original).  The Individual answered this question “yes.”  DOE Exhibit 6 at 8.  The QNSP then 
requested the Individual to identify each illegal drug she had used, provide the dates on which 
she had used the illegal drug, and indicate the number of times she had used the drug.  The 
Individual indicated that she had used two illegal drugs, heroin and cocaine: five to ten times a 
week from January 1, 1998 to April 2001.  Id.  As is the case with all applicants for DOE access 
authorizations, the LSO conducted a background investigation of the Individual. 
 
In the course of that investigation, the LSO obtained information concerning the Individual’s 
illegal drug use.  The Individual was arrested for procession of drug paraphernalia in October 
1994.  DOE Exhibit 9.  At the time of this arrest, the Individual was 14 years old.  During the 
background investigation, the Individual apparently told LSO officials that the paraphernalia, a 
spoon used to heat and liquefy heroin, was not hers, but rather was placed in her handbag by an 
acquaintance.  DOE Exhibit 9.  As a result of this arrest, she was placed in a school for juvenile 
offenders.   
 
The Individual informed LSO officials that she began her illegal drug use in 1998.  She claimed 
to have become addicted to heroin and cocaine in 2000 or 2001.  In April 2001, the Individual 
entered a detoxification facility in order to physically withdraw from heroin and cocaine use.  
Two weeks later, after completing detoxification, the Individual entered into a nationally 
recognized re-education program for individuals with severe long-term substance abuse issues 
(the Re-education Program).  While the Individual indicated in her QNSP that her heroin and 
cocaine use occurred over a three-and-a-half year period, records from the Re-education Program 
indicate that the Individual’s heroin use occurred over a five-year period.  DOE Exhibit 9.  
Moreover, the Re-education Program’s records indicate that the Individual’s recreational drug 
use also included percocet and valium.  DOE Exhibit 9. 
 
Because the information it obtained during the background investigation of the Individual raised 
serious security concerns, the LSO requested that the Individual participate in a Personnel 
Security Interview (PSI).  That PSI was conducted on December 6, 2005.  The transcript of the 
December 6, 2005 PSI appears in the Record as DOE Exhibit 5.  During that PSI, the Individual 
denied that she was using heroin at the time of the 1994 arrest.  DOE Exhibit 5 at 37.  As a result 
of the 1994 arrest, the Individual was placed in a residential juvenile rehabilitation facility (the 
Juvenile Rehabilitation Facility).  DOE Exhibit 5 at 38.  The Individual indicated that she had 
been placed in the Juvenile Rehabilitation Facility because her father “. . . felt that [she] had a 
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drug problem at that time. . . .”  DOE Exhibit 5 at 39.  The Individual remained in the Juvenile 
Rehabilitation Facility and a related half-way house for approximately two years.  DOE Exhibit 
5 at 41-42.  In 1998, two years after leaving the half-way house, the Individual began dating a 
heroin user.  DOE Exhibit 5 at 44.  The Individual claimed that she was unaware of her 
boyfriend’s heroin use when she began dating him.  DOE Exhibit 5 at 55.  The Individual 
indicated that she eventually became addicted to heroin and cocaine, which she was using five to 
ten times a week.  DOE Exhibit 5 at 70. 
 
Because the PSI did not resolve the security concerns arising from the Individual’s drug use, the 
Individual agreed to undergo a forensic psychiatric examination.  This forensic psychiatric 
examination (the Examination) was conducted by a DOE consultant psychiatrist (the 
Psychiatrist) on February 10, 2006.   
 
During the Examination, the Individual initially informed the Psychiatrist that her last use of 
illegal drugs occurred in March 2001.  DOE Exhibit 3 at 11.  Subsequently, the Individual was 
informed by the Psychiatrist that he might administer a hair test to her which would detect any 
illegal drug use in the past five years.  The Individual was then asked if she had any relapses in 
the past five years.  She answered “Yes.  April or May two years ago.”  DOE Exhibit 3 at 11.  
The Individual explained that she had snorted cocaine in April or May of 2004.  DOE Exhibit 3 
at 11.  The Individual further admitted to the DOE Psychiatrist that she had informed the LSO 
that her last illegal drug use had occurred in 2001.  DOE Exhibit 3 at 12.  The Individual also 
informed the Psychiatrist that she still occasionally used alcohol.  The Individual initially told the 
Psychiatrist that her maximum use of heroin was once a day.  DOE Exhibit 3 at 13.  Later on in 
the examination, after being challenged by the Psychiatrist, she admitted that her maximum use 
of heroin was two to three times a day.  DOE Exhibit 3 at 13.  The Individual also informed the 
Psychiatrist that she occasionally abused percocet and valium, although she obtained these drugs 
legally.  DOE Exhibit 3 at 14.  The Individual informed the Psychiatrist that she started the Re-
Education Program on April 8, 2001 and had graduated from it on April 8, 2003.  DOE Exhibit 3 
at 15.   
 
On February 12, 2006, the Psychiatrist issued his report of examination (the Psychiatrist’s 
Report).  In this report, the Psychiatrist indicates that, in his medical opinion, the Individual 
meets the criteria for Substance Dependence, Heroin, set forth in the American Psychiatric 
Association’s Diagnostic and Statistical Manual, Fourth Edition Text Revision (DSM-IV TR).  
DOE Exhibit 3 at 17.  The Psychiatrist further opined that the Individual was not “showing 
‘adequate’ evidence of rehabilitation or reformation.”  DOE Exhibit 3 at 18. 
 
B. Criterion F  
 
The Statement of Charges indicates that the Individual intentionally provided false information 
to the LSO when she falsely stated in her QNSP that her most recent use of illegal drugs 
occurred in 2001 when her last use of illegal drugs had actually occurred in 2004.  The 
Individual does not contest this charge.   
 
Intentionally providing false information in a QNSP raises significant security concerns under 
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Criterion F.  False statements by an individual in the course of an official inquiry regarding a 
determination of eligibility for DOE access authorization raise serious issues of honesty, 
reliability, and trustworthiness.  The DOE security program is based on trust, and when a 
security clearance holder breaches that trust, it is difficult to determine to what extent the 
individual can be trusted again in the future.  See e.g., Personnel Security Hearing, Case No. 
VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), affirmed, 27 DOE ¶ 83,030 (2000) (case 
terminated by OSA, 2000); Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 
at 85,515 (1995), affirmed (OSA, 1995). 
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing, 
Case No. VSO-0244, 27 DOE ¶ 82,797, affirmed (OSA, 1999); Personnel Security Hearing, 
Case No. VSO-0154, 26 DOE ¶ 82,794 (1997), affirmed, Personnel Security Review, Case No. 
VSA-0154, 27 DOE ¶ 83,008, affirmed (OSA, 1998).  In the end, like all OHA Hearing Officers, 
I must exercise my common sense judgment in determining whether an individual’s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence 
of mitigation to resolve the security concerns raised by her failure to honestly disclose her illegal 
drug use. 

In a number of decisions, OHA Hearing Officers have considered the implications of 
falsifications.  The factors considered in these cases include the following: whether the 
individual came forward voluntarily to renounce her falsifications, compare Personnel Security 
Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA, 1996) (voluntary 
disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327, 28 DOE 
¶ 83,005 (2000), affirmed (OSA 2000) (falsification discovered by DOE security); the length of 
time the falsehood was maintained; whether a pattern of falsification is evident; and the amount 
of time that has transpired since the individual’s admission.  See Personnel Security Hearing, 
Case No. VSO-0327 (2000), affirmed (OSA, 2000). 

Turning to the present case, I note that the Individual revealed her falsification.  This factor 
weighs in her favor.  However, as discussed above, her revelation of her falsification occurred as 
a response to the Psychiatrist’s suggestion that he might have her tested for drug usage.  That fact 
weakens the mitigation provided by the Individual’s admission.   
 
The Individual maintained the falsehood from May 5, 2005, until February 10, 2006, a period of 
about nine months.  This is a relatively short period of time, which weighs slightly in her favor.   
 
Unfortunately for the Individual, there appears in the Record a pattern of discrepancies in the 
information the Individual has provided LSO Officials during the present proceeding.  
Specifically, the Individual has, in the course of this proceeding, indicated that: her heroin use 
was confined to a three and a half year period when other information in the Record indicates 
that it occurred over a five year period, her drug use was confined to heroin and cocaine, when in 
fact it included marijuana, percocet and valium as well and her initial claim that she was using 
heroin and cocaine from five to ten times a week when, as she later admitted, she was actually 
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using those drug from 14 to 21 times a week.   
 
More importantly, the Individual has furnished conflicting reasons for obtaining counseling in 
March 2005.  The Individual’s QNSP indicates that she sought counseling.  Case analysis notes, 
which appear in the Record as DOE Exhibit 9, indicate that the Individual informed LSO 
officials that she had obtained counseling at this time because she was becoming stressed about 
family issues.  DOE Exhibit DOE Exhibit 9 states:  “Subject felt responsible for her mother’s 
care, however, she was not getting any assistance [from] other family members, so the stresses 
built up.”  DOE Exhibit 9 at 3.  However, the Psychiatrist’s Report indicates that she informed 
him that she sought counseling at this time because she had discovered that her fiancé had been 
having an affair.  DOE Exhibit 3 at 10 n.18, 13.  Moreover, during her psychiatric examination, 
the Individual provided conflicting accounts of her relapse to the Psychiatrist.  DOE Exhibit 3 at 
12 n. 20, 13 n. 28. 
 
In addition, the Individual’s last provision of false or misleading information occurred relatively 
recently, on May 5, 2005.2  These factors weigh heavily against a finding that the Individual has 
mitigated the security concerns raised by his provision of false or misleading information to the 
LSO. 
 
Our previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating security concerns arising from irresponsible behavior.  See Personnel 
Security Hearing, Case No. VSO-0499, 28 DOE ¶ 82,850 (2002).  In most cases in which hearing 
officers have concluded that doubts about an individual’s judgment and reliability raised by 
evidence of falsification have been resolved, a substantial period of time has passed since the 
falsification.  In these cases, the time period has allowed individuals to establish a pattern of 
responsible behavior.  In those cases where an individual was unable to establish a sustained 
period of responsible behavior, hearing officers have generally determined that the individual 
was not eligible to hold an access authorization.  See Personnel Security Hearing, Case No. 
VSO-0448, 28 DOE ¶ 82,816 (2001) (11 months not sufficient to mitigate four year period of 
deception); Personnel Security Hearing, Case No. VSO-0327, 27 DOE ¶ 82,844 (2000) (less than 
one year of truthfulness insufficient to overcome long history of misstating professional 
credentials); Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 
months since last falsification not sufficient evidence of reformation).  In the present case, the 
Individual has established a pattern of responsible behavior dating back to February 10, 2006.   
 
Accordingly, the Individual has established a six-month-long pattern of responsible behavior at 
the time of the hearing.  As the cases cited above indicate, a six-month-long pattern of 
responsible behavior would be insufficient to mitigate a nine-month long-period of deception.   
 
The Individual has attempted to mitigate this nine-month pattern of deception by submitting 
evidence showing that she is an excellent employee, daughter, friend and fiancé.  In addition, the 

                                                 
2 Using the May 5, 2005 PSI as the starting date for a period of responsible behavior might be unduly charitable.  As 
the discussion above indicates, the Individual continued to withhold the truth about her motivation for seeking 
counseling until her February 10, 2006 Psychiatric examination.   
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Individual presented compelling testimony at the Hearing attesting to her present character.  Her 
fiancé testified that the Individual progressed rapidly in the Re-education program.  Tr. at 7.  In 
fact, the Individual progressed to the point where she assumed a leadership role within the Re-
education Program.  Tr. at 7.  The Individual’s fiancé testified that she is “honest, open, 
hardworking and determined.”  Tr. at 10.  The Re-education Program’s Director testified that the 
Individual’s character is strong.  Tr. at 26.  The Re-education Program’s Director further testified 
that the Individual is trustworthy: noting that the Individual was entrusted with working in the 
accounting department and as a cashier.  Tr. at 27.  The Individual’s father testified that she now 
is a trustworthy person.  Tr. at 49, 51.  The Individual’s supervisor testified that she is an 
excellent, dependable and honest employee.  Tr. at 55-56, 62.  The Individual’s long-term friend 
testified that the Individual is a very honest person.  Tr. at 80-81.  The Individual testified that 
she had been given the responsibility for collecting, transporting and depositing the proceeds, 
totaling approximately half a million dollars, of a business conducted by the Re-education 
Program.  Tr. at 64-65. 
 
While this evidence creates a highly favorable impression of the Individual, it cannot resolve the 
serious security concerns raised by her recent repeated provision of false information to LSO 
officials.  Accordingly, the security concerns associated with the Individual’s falsification remain 
unresolved. 
 
B.  Criteria K and H 

As the preceding discussion shows, the Individual has admitted to using marijuana, cocaine, 
percocet, valium and heroin illegally.  Accordingly, the information in the Record provides a 
sound basis to invoke Criterion K.  Illegal drug use evidences an unacceptable and disturbing 
disregard for laws prohibiting their use. Such disregard for the law raises concerns that the 
Individual may similarly disregard other laws, including those which protect classified 
information and special nuclear materials. See Personnel Security Hearing, Case No. VSO-0116, 
26 DOE ¶ 82,765 at 85,602 (1997), citing  Personnel Security Hearing, Case No. VSO-0013, 
25 DOE ¶ 82,752 at 85,512 (1995)).  Moreover, the use of illegal drugs, and the disregard for 
law and authority that such use suggests, indicate a serious lapse in judgment and maturity.  
Involvement with illegal drugs may also render the user susceptible to blackmail or coercion  

The Psychiatrist’s Report indicates that the Psychiatrist found that the Individual met the DSM-
IV TR’s criteria for Substance Dependence, Heroin with Physiological Dependence in Sustained 
Full Remission.  DOE Exhibit 3 at 17.  The Individual does not dispute this diagnosis. 

Even though at the time he issued the Report, the Psychiatrist found that the Individual’s 
Substance Dependence was in sustained full remission, he was of the opinion that she was not 
reformed or rehabilitated.  DOE Exhibit 3 at 18.  Specifically, the Psychiatrist’s Report states, 

The [Individual] is heroin dependent and has been using another habit forming 
substance, alcohol, for the past year, albeit infrequently and by her self-report, not 
to the point of intoxication. . . . In order for me to opine that she is showing 
adequate evidence of rehabilitation or reformation, she needs to be completely 
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free of the use of any potentially habit forming substance, including alcohol, for a 
period of one year. 

DOE Exhibit 3 at 18.  A reliable diagnosis of Substance Dependence raises significant security 
concerns under Criteria K and H.  See, e.g., Personnel Security Hearing, Case No. VSO-0079, 
25 DOE & 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-
0042, 25 DOE & 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. 
VSO-0014, 25 DOE & 82,755 (1995) (affirmed by OSA, 1995).  In these proceedings, Hearing 
Officers have found that an individual afflicted with substance dependence might suffer from 
impaired judgment and reliability and a decreased ability to control impulses.  These factors 
amplify the risk that an individual will fail to safeguard classified matter or special nuclear 
material.   
 
By all accounts, the Individual has turned her life around and presents a remarkable success 
story.  The Record shows that, in April 2001, the Individual self-enrolled in a nationally 
recognized in-patient peer-run drug rehabilitation program (the Re-education Program).  Tr. at 
68.  The Individual successfully graduated from the Re-education Program in April 2003.   
 
At the Hearing, the Individual’s fiancé, who lives with her, testified that she has remained drug-
free for the five years he has known her.  Tr. at 5, 17.  The Fiancé testified that the Individual 
earned several positions of responsibility among her peers at the Re-education Program and 
ultimately graduated from the program.  Tr. at 8.  The Fiancé, who is also a graduate of the Re-
education Program, further testified that he believes that the Individual is fully rehabilitated from 
her Substance Dependence.  Tr. at 10-11.  The Fiancé testified that he would be surprised if the 
Individual were to use illegal drugs again. 
 
The Director of the Re-education Program (the Director) testified on the Individual’s behalf.  
The Director testified that he has known the Individual since she started the Re-education 
Program in 2001.  Tr. at 22.  The Director testified that the Individual graduated from the Re-
education Program.  Tr. at 10, 16.  He further testified that the Individual was rehabilitated.  Tr. 
at 27.   
 
The Individual testified that her last use of illegal drugs was the relapse incident discussed above 
which had occurred two years earlier.  Tr. at 77.  Most importantly, the Individual testified that 
she is no longer using alcohol.  Tr. at 67, 73.  Her last drink was New Year’s Eve at the very end 
of 2005.  Tr. at 83.  The Individual now attends Al-Anon meetings with her father.  Tr. at 67.  
The Fiancé testified that they had made the mutual decision to abstain from using alcohol after 
the Individual’s meeting with the Psychiatrist, at which she was informed that using alcohol 
might prevent her from obtaining a DOE access authorization.  Tr. at 12.   
 
At the Hearing, the Psychiatrist was present for all of the other witnesses’ testimony.  After all of 
the other witnesses had testified, the Psychiatrist testified.  The Psychiatrist testified that the 
Individual was now showing adequate evidence of rehabilitation and reformation of her 
Substance Dependence.  Tr. at 85.  The Psychiatrist testified that her relapse in 2004 does not 
prevent him from concluding that she is reformed or rehabilitated.  Tr. at 85.  The Psychiatrist 
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further testified that the Individual’s continuing alcohol use was the only reason he that he had 
previously concluded that the Individual had not shown adequate evidence of reformation or 
rehabilitation.  Tr. at 85.   
 
For these reasons, I am convinced that the Individual no longer uses illegal drugs and is unlikely 
to resume their use in the future.  Moreover, I find that the Individual has been reformed and 
rehabilitated from her Substance Dependence.  Accordingly, the security concerns raised by the 
Individual’s illegal drug use and Substance Dependence have been sufficiently mitigated. 
 
IV. CONCLUSION 
 
This is the closest of cases.  I am highly impressed with the Individual and the remarkable 
changes she has made in her life.  In making this turnaround she has exhibited strength of 
character which is highly admirable and which reflects positively on her ability to handle the 
responsibility of possessing a DOE Access Authorization.  However, the Individual’s fairly 
recent falsification and provision of conflicting information to LSO officials has raised some 
unresolved doubts about her eligibility to possess a DOE Access Authorization. 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criterion K and H.  However, the Individual has not resolved the security concerns 
raised under Criterion F.  Therefore, the Individual has not demonstrated that granting her 
security clearance would not endanger the common defense and would be clearly consistent with 
the national interest.  Accordingly, it is my decison that the Individual’s access authorization 
should not be granted.  The Individual may seek review of this Decision by an Appeal Panel 
under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 21, 2006 
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This Decision concerns the eligibility of XXXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or
Special  Nuclear Material."  This Decision will consider whether,
based on the testimony and other evidence presented in this
proceeding, the individual should be granted access
authorization.  As discussed below, I find that access
authorization should not be granted in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of
a notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of
the DOE created substantial doubt pertaining to his eligibility
for an access authorization in connection with his work.  In
accordance with 10 C.F.R. § 710.21, the notification letter
included a statement of the derogatory information causing the
security concern.  

The security concern cited in the letter involves the
individual’s excessive use of alcohol.  According to the letter,
a DOE consultant psychiatrist found that the individual had used
alcohol 
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse. 

abitually to excess and diagnosed the individual as an abuser of
alcohol.  The notification letter also pointed out several
alcohol-related incidents involving the individual and domestic
violence or driving while intoxicated.  The letter stated that
this constitutes derogatory information under 10 C.F.R.
§ 710.8(j)(hereinafter Criterion J).   2

As the letter also noted, the DOE consultant psychiatrist
indicated that the individual’s abuse of alcohol is an illness
which causes or may cause a significant defect in the
individual’s judgment or reliability.  This constitutes a
security concern under 10 C.F.R. § 710.8(h)(Criterion H).  

In his written report to the DOE, the DOE consultant psychiatrist
indicated that one way for the individual to demonstrate adequate
evidence of rehabilitation from alcohol abuse would be to show
attendance at Alcoholics Anonymous (AA) meetings with a sponsor
at least once a week for a minimum of 200 hours over at least a
two year time frame, and maintain abstinence from alcohol (and
all non-prescribed controlled substances) for a minimum of two
years.  The consultant psychiatrist indicated that in the
alternative, the individual could complete a professionally run
alcohol treatment program, including aftercare, for a minimum of
six months, and abstain from alcohol and all non-prescribed
controlled substances for a minimum of three years after
completion of the program.  

The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer, in order to
respond to the information contained in that letter.  The
individual requested a hearing, and that request was forwarded by
the DOE Office to the Office of Hearings and Appeals (OHA).  I
was appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of a friend, his doctor, his former wife,
his daughter and a supervisor.  The DOE counsel presented the
testimony of the DOE consultant psychiatrist.
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II.  Hearing Testimony

A.  The Individual

The individual does not fully agree that he is an alcohol abuser,
although he does admit that alcohol use has caused some problems
in his life.  Tr. at 51-52; 55.  The individual stated that
because of the problems that alcohol has created for him, he
ceased alcohol use as of July 2, 2006, about six weeks prior to
the hearing.  He further stated that he has been attending AA
meetings once a week for about one month.  Tr at 54.  He
testified that immediately prior to his abstinence, his typical
weekly usage of alcohol was approximately two beers after work
three times per week and three or four beers a day on Saturday
and Sunday.  Transcript of Hearing (Tr.) at 48.  

B.  Former Wife

The individual’s former wife stated that she married the
individual in 1981 and they were divorced four years later.
However, they have remained in close contact since that time and
see each other about once a week, because the individual takes
care of her children.  She stated that he is very responsible
about taking care of them and is also a good father to his own
child.  Tr. at 17, 19, 26.  She stated that she disapproves of
all use of alcohol, and does not allow alcohol in her home.  Tr.
at 11.  Referring to the 1998 domestic violence incident cited in
the notification letter, she testified that the individual
brought some beer into her home, and when he refused to remove
it, she became upset and called the police.  Tr. at 12-17, 23.
However, she admits she may have overreacted during that
incident.  She states that the individual told her he has been
abstinent from alcohol for about two months and she believes him.
Tr. at 21.   

C.  Daughter

The daughter indicated that the individual has been a good father
to her.  Tr. at 30.  She stated that recently she has seen him
two or three times a week because he has been taking care of her
during her recuperation from an eye injury.  Tr. at 31-32.  She
indicated that she has not seen him use alcohol in three or four
months. Tr. at 32. 
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D.  Individual’s Former Neighbor/Friend and Supervisor

The individual’s supervisor stated that he has known the
individual for about seven or eight years and has been his
supervisor for that period.  Tr. at 36.  He stated that the
individual is an outstanding employee and he has never known the
individual to use alcohol while on the job.  He does not
socialize with the individual.  Tr. at 37-38.  He stated that the
individual told him he has not had any alcohol “for a few
months,” and has been going to AA meetings.  Tr. at 40-41.  

The individual’s former neighbor/friend stated that he has known
the individual for about four years.  He indicated that the
individual moved away from the neighborhood about a year ago,
although they still get together frequently.  Tr. at 71.  He
stated that he and the individual used to get together and have
about four beers.  Tr. at 74.  He indicated that he has seen the
individual for the past four weekends during the period noon
through 7 p.m., and has not seen him use any alcohol during that
time.  Tr. at 79.  

E.  Individual’s Doctor

The individual’s doctor stated that he met the individual about
26 days before the hearing and has seen him twice during that
time.  Tr. at 91, 96.  He diagnosed the individual with alcohol
dependance.  However, based on what the individual has told him
he believes that the dependence is in full remission because the
individual has not used alcohol “in several months.”  Tr. at 93.
He had no opinion on whether the individual will remain
abstinent.  Tr. at 93.  According to the doctor, in order to
demonstrate rehabilitation, the individual should remain
abstinent for six months and attend AA three or four times a week
with a sponsor over a six month period.  He indicated that a six-
month abstinence period is sufficient for him to conclude that
the individual has a “good chance” of remaining abstinent.  Tr.at
at 95, 104, 105. 

F.  The DOE Consultant Psychiatrist

The DOE consultant psychiatrist reiterated his original diagnosis
that the individual was an abuser of alcohol and explained the
signs and symptoms displayed by the individual that led him to
that diagnosis.  Tr. at 58-59.  He also continued to maintain
that in order to show he is rehabilitated, the individual should
attend AA meetings at least once a week for 200 hours over a
period of at least one year, and abstain from use of alcohol for
two years.  Tr. at 61.  Since, at the time of the hearing, the
individual had not 
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yet completed this type of program, the DOE consultant
psychiatrist believed that there is a high risk of relapse for
the individual at this point.  Tr. at 62.  He believed that the
individual was demonstrating some signs of rehabilitation, but
that it was not adequate as of the time of the hearing.  Tr. at
63.  

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In this
type of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent
with the interests of the national security test” for the
granting of security clearances indicates “that security-
clearance determinations should err, if they must, on the side of
denials”);  Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25
DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

The issue in this case is whether the individual has mitigated
the Criteria J and H security concerns, by demonstrating that he
is reformed and/or rehabilitated from his alcohol abuse.  As
discussed below, I find that the individual has not resolved the
concerns. 
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I believe that, as he contends, the individual has abstained from
alcohol since July 2, 2006.  The individual’s personal witnesses
testified convincingly in this regard.  I also believe that he
has attended some AA meetings during that time.  Therefore, he
has certainly taken important steps towards controlling his
alcohol use.  
However, the individual has not brought forward evidence
convincing me that he is rehabilitated from his excessive use of
alcohol, whether it is classified as abuse or dependence.   As
both of the expert witnesses testified, the individual has not
yet completed a full rehabilitation program.  Under the programs
suggested by either the DOE consultant psychiatrist or his own
doctor, the individual has not yet sufficiently participated in
AA or maintained abstinence for an adequate period.  Based on the
evidence in this case, I believe that the individual needs some
additional time of participation the AA program, with a sponsor,
and a longer period of abstinence in order to demonstrate that he
should be granted an access authorization.  

For similar reasons, I find that the individual has not resolved
the Criterion H security concerns referred to above.  

V.  CONCLUSION

As the foregoing indicates, the individual has not resolved the
Criteria J and H security concerns cited in the Notification
Letter.  It is therefore my decision that the individual should
not be granted an access authorization at this time.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: September 25, 2006
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Hearing Officer’s Decision

Name of Case: Personnel Security Hearing
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Case Number: TSO-0396

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I find that access authorization should not be
restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the notification letter included a
statement of the derogatory information causing the security
concern.  

The letter states that the individual indicated on a July 16, 2004
Questionnaire for National Security Positions (QNSP) that he had
not used or purchased illegal drugs in the past seven years and
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2/ Criterion K includes information that the individual has
“used. . . a drug. . . listed in the Schedule of Controlled
Substances established pursuant to section 202 of the
Controlled Substances Act of 1970 (such as. . .cocaine. . . )
except as prescribed or administered by a physician licensed
to dispense drugs in the practice of medicine or as otherwise
authorized by Federal law.”  

3/ Criterion L includes information that an individual engaged in
“any unusual conduct or is subject to any circumstances which
tend to show that an individual is not honest, reliable or
trustworthy; or which furnishes reason to believe that the
individual may be subject to pressure, coercion, exploitation
or duress which may cause the individual to act contrary to

(continued...)

that he never used a controlled substance while in possession of a
security clearance.  However, during a February 3, 2006 personnel
security interview (PSI), he admitted that he used and purchased
cocaine and heroin from October 1999 to December 1999, while
possessing a DOE access authorization.  This represents a concern
under 10 C.F.R. § 710.8(f) (Criterion F) which relates to
falsification.  

Further, the notification letter indicates that the individual
abused his prescription medication, Lomotil, from approximately
1995 through 2000 and ordered 400 to 800 pills of Lomotil from
Mexico to supplement his addiction.  According to the notification
letter the individual also purchased Valium and Ambien or Restoril
from Mexico without a prescription.  In addition, the notification
letter states that the individual purchased cocaine, crack cocaine
and heroin from October to December 1999.  This is a concern under
10 C.F.R. § 710.8(k)(Criterion K) which pertains to illegal use of
drugs.  2

The letter also noted that on November 6, 1992, the individual
signed a DOE drug certification promising that he would not use or
be involved with illegal drugs while in possession of a DOE
security clearance.  His use of cocaine, heroin and crack cocaine
from October 1999 to December 1999 violated that promise and gives
rise to a security concern under 10 C.F.R. § 710.8(l)(Criterion L),
which pertains to reliability and trustworthiness, and specifically
to any violation of any commitment or promise upon which DOE
previously relied to favorably resolve an issue of access
authorization eligibility.     3
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3/ (...continued)
the best interests of the national security.”  

The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to respond
to the derogatory information.  The individual requested a hearing,
and that request was forwarded by the DOE Office to the Office of
Hearings and Appeals (OHA).  I was appointed the Hearing Officer in
this matter.  In accordance with 10 C.F.R. § 710.25(e) and (g), the
hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of his fiancee, his Narcotics Anonymous
(NA) sponsor and spiritual advisor, his supervisor, two friends,
and his former therapist. The DOE counsel did not present any
witnesses.

II.  Hearing Testimony

A.  The Individual

With respect to his use of illegal drugs, the individual has
indicated that he has been drug-free since the year 2000.  He
testified that his last use of Lomotil was in July 2000. Tr. at
169.  The individual related that he had received therapy from an
inpatient treatment center.  Tr. at 154.  A letter from that
treatment center dated September 6, 2006, confirms that he
participated in that program from August 4, 2000 through September
1, 2000, and the treatment was successful.  The individual states
that his NA “clean date” was September 21, 2000.  Submission of
April 24, 2006.  

He believes that he now has a solid approach for dealing with
stress that might previously have caused him to turn to drugs: he
uses spirituality, exercise, and turns to his fiancee and NA
friends for support.  Tr. at 144, 146, 162, 164.  

Regarding his falsification on the 2004 QNSP, the individual stated
that he did so out of fear of losing his job.  He testified that
through his counseling, he has been able to give up the fear, and
that is what enabled him to reveal the falsification in the 2006
PSI.  He testified that the insight he gained from his counseling,
combined with all the therapy work he has had in the past five
years have enabled him to be more truthful, even if there is a
likelihood of adverse consequences.  Tr. at 156, 158, 159, 160.  
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B.  The NA Sponsor

The NA sponsor indicated that he is a licensed alcohol and abuse
counselor and a spiritual counselor.   The NA sponsor stated that
he has known the individual for about five and one half years.  Tr.
at 117.   He indicated that the individual is serious about NA, and
has changed his outlook.  He states that the individual is active
in meetings.  He firmly believes that the individual no longer uses
illegal drugs.  He sees him weekly in counseling for about one to
one and one half hours. Tr. at 134-38.  

C.  The Fiancee

The individual’s fiancee stated that she has known the individual
since December 2000.  She believes that he is trustworthy and
testified that he has been truthful about his use of illegal drugs
since the time they met.  She indicated that the individual told
her that he had stopped using illegal drugs several months before
they met.  She stated that he currently deals with adversity and
stress through spirituality, exercise and NA.  She is convinced
that he has not used illegal drugs since 2000, and that if he were,
she would detect it by a personality change.  She confirmed that he
attends NA meetings at least twice a week.  Although she was aware
of his illegal drug use, the individual did not tell her of the
QNSP falsification until about one month before the hearing.  Tr.
at 11-28. 

D.  Friends

The individual’s two friends stated that they have known him for
several years.  Tr. at 35, 48.  One of the friends car-pooled with
the individual from 1997 through 2000, and the other is a current
car-pooler.  Tr. at 40, 48.  The former car-pooler stated that he
did not know that the individual was using drugs, but did realize
that the individual was unusually “exuberant” when they drove to
work.  After the individual stopped using drugs, this witness
stated that the individual changed and seemed more normal.  He
related that the individual discussed his illegal drug use and his
treatment at the impatient treatment center.  He believes that the
individual is a truthful person.  At present, he and the individual
see each other occasionally.  Tr. at 48-55.  

The friend with whom he currently car-pools sees the individual
every work day, and once a month on the weekend.  Tr. at 40.  This
friend testified that he learned about the individual’s drug use
about eight or nine months prior to the hearing.  He believes the
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individual is honest.  He believes that the individual is committed
to his recovery, and that the individual has told him that NA is a
help to him.  He testified that the individual deals with stress
through exercise, NA meetings and counseling.  He believes that the
individual is currently stable. Tr. at 34-42.  

E.  Supervisor

The individual’s supervisor stated that he and the individual have
worked together for 15 years and that he has been the individual’s
supervisor for 10 years.  He testified that the individual is a
conscientious worker and a good performer.  He does not believe
that the individual is currently using illegal drugs.  The
individual has spoken to him about NA and his sponsor.  The
individual has also told him about his coping mechanisms to deal
with stress through NA and exercises.  The supervisor learned about
the individual’s dependence on prescription drugs in the year 2000.
However, he did not learn of the illegal drug use until one month
before the hearing.  He was not aware of the falsification on the
QNSP until the matter was revealed to him at the hearing.  However,
all in all, the supervisor believes that the individual will be
truthful in the future and thinks he has “learned his lesson” about
honesty.  Tr. at 98-112.

F. Individual’s Former Therapist

This witness is a psychotherapist and licensed alcohol and drug
counselor.  The individual was referred to him in 2001 for
assistance in his drug addiction.  He counseled the individual
during the period March 2001 through May 2005 for one to two hours
a week.  He believes that the individual will not use illegal drugs
again and that the individual has a “very good” prognosis.  He
indicated that by the end of the treatment period the individual
had appropriate coping mechanisms for dealing with stress.  He
stated that he worked with the individual on truthfulness issues.
Tr. at 74-94.  

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the purpose
of affording the individual an opportunity of supporting his
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eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization “would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent
with the interests of the national security test” for the granting
of security clearances indicates “that security-clearance
determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013
(1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

Criterion K

As is evident from the testimony above, this individual has
provided very convincing evidence that he has not used illegal
drugs since 2000.  His witnesses confirmed this, and the individual
himself spoke persuasively about his commitment to a drug-free life
style.  The individual testified that through exercise, faith, and
his strong personal support system, he has learned to deal with the
stress that might previously have caused him to turn to use of
drugs for relief.  His witnesses corroborated that he does indeed
have appropriate outlets to cope with stress.  I am persuaded that
the individual is committed to refraining from illegal drug use in
the future.  In view of the foregoing, I find that the individual
has resolved the Criterion K security concerns in this case.  
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Criteria F and L

As stated above, there is a Criterion F concern in this case
involving the individual’s falsification of a 2004 QNSP.  In that
Questionnaire, he indicated that he had not used or purchased
illegal drugs in the previous seven years and that he never used a
controlled substance while in possession of a security clearance.
In a February 2006 PSI, the individual stated that this was not
true.  He admitted that he used and purchased cocaine, crack
cocaine and heroin from October 1999 to December 1999, while
possessing a DOE access authorization.  Therefore, I must consider
whether the individual has resolved this concern regarding his
falsification.  As discussed below, I do not find that the concern
has been resolved at this time.  

As indicated in the testimony above, the individual has recently
been giving a great deal of thought and attention to the matter of
his personal honesty.  I believe that his NA sponsor has confirmed
that he is working with the individual to give up his fears
associated with the consequences of truthfulness.  Through his
intensive counseling with his NA sponsor the individual has become
deeply introspective about the need for honesty.  Thus, I believe
that his credibility is on the mend.  

However, as of the time of the hearing, he had only been fully
honest with the DOE for about six months.  Further, the individual
did not fully disclose all the facts surrounding the falsification
and the drug use itself to his supervisor until shortly before the
hearing, or at the hearing itself.  There was a similar failure to
fully disclose to his fiancee some critical matters regarding his
falsification.  I am convinced that as of the time of the hearing
the individual was earnestly trying to be as candid as possible.
However, I am not persuaded that this relatively short six-month
period of honesty is sufficient for me to conclude that his
commitment to candor has fully taken root.    Personnel Security
Review (Case No. VSA-0384), 28 DOE ¶ 83,201 (2001).  For similar
reasons, I find that the individual has not resolved the Criterion
L reliability concerns associated with his violation of his 1992
drug certification statement.  

V.  CONCLUSION

As the foregoing indicates, I am persuaded that the individual has
resolved the Criterion K security concerns cited in the
notification letter.  However, I do not believe he has resolved the
Criteria F and L concerns.  It is therefore my decision that his
access authorization should not be restored.  
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The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: September 28, 2006
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*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
 
                                                                 October 3, 2006 
                                 
         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 9, 2006 
 
Case Number:  TSO-0397 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxx (hereinafter "the individual") for 
continued access authorization.  The regulations governing the individual's eligibility are set forth at 10 
C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material."  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the individual’s access authorization should be restored.  For the 
reasons detailed below, it is my decision that the individual’s access authorization should be restored.   
 
      I. BACKGROUND 
 
On March 29, 2006, the DOE issued a notification letter to the individual.  Attached to the notification 
letter was a statement entitled “Information creating a substantial doubt regarding eligibility for an Access 
Authorization.”  (hereinafter referred to as the “information statement”).  The information statement lists 
three alcohol related incidents.  First, as a part of a regular random employee alcohol and drug screening 
program the individual was tested in July 2005.  That test indicated a breath alcohol concentration (BAC) 
of .047.  The second incident occurred in December 2000 when the individual was arrested for driving 
with a BAC of .08.  The third incident took place in 1991 when the individual was a college student.  
While he was walking to his dormitory, the campus police issued him a warning for being “too intoxicated 
to respond to police orders.”  Tr. at 153.   
 
The information statement indicates that a DOE consulting psychologist evaluated the individual and 
determined that he uses alcohol habitually to excess.  DOE Exhibit #8.  The notification letter finds that the 
alcohol incidents and the finding of a DOE consulting psychiatrist create a security concern under 
Criterion J. 10 C.F.R. §710.8(j). 
   
The notification letter informed the individual that he was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual requested a hearing. 
 I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (the hearing). 
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At the hearing the individual was represented by counsel.  In his opening statement the counsel indicated 
that the individual agrees with the facts and conclusion in the DOE consulting psychologist’s January 12, 
2006 report.  He indicated that he would present the testimony of the individual, his friends, family and his 
counselor that corroborate that the individual has been abstinent from alcohol since July 2005 and has 
actively participated in a rehabilitation program.  He believes that these steps mitigate the DOE security 
concern.  Transcript of Hearing (Tr.) at 9.  At the hearing the DOE presented the testimony of the DOE 
consulting psychologist.    Below is a summary of the testimony at the hearing. 
 
 II. HEARING 
 
A.  The Individual  
 
The individual testified that on July 14, 2005 he took a random alcohol screening test which showed a  
.047 BAC reading.  He explained that on the evening of July 13, he had gone to a bar with a friend.  They 
continued to consume alcohol until 3 A.M.  He reported for work the next morning at 7:00 AM.  Tr. at 17. 
 He testified that when he reported to work he had a hangover but did not believe he was intoxicated.  Tr. 
at 17. 
 
The individual stated that as a result of the positive BAC reading, he was suspended from his job for 30 
days.  In addition, he was required to participate in a rehabilitation program and to submit to 26 random 
alcohol tests in the next 12 months.  Tr. at 21.  The testimony of the individual regarding those 
requirements is documented in two interoffice memorandums to the individual. A July 14, 2005 
memorandum to the individual is individual’s exhibit #6 and an August 16, 2006 memorandum to the 
individual is individual’s exhibit #1.   
 
The individual testified that shortly after his suspension he was referred to a rehabilitation program.  Tr. at 
22.  After his initial evaluation he attended 10 group counseling sessions.  Tr. at 23.  The sessions focused 
on providing information about problems related to alcohol, and strategies to effectively deal with those 
problems.  Tr. at 24.   Individual’s exhibit #3 is an October 31, 2005 certification of program completion.   
 
The individual testified that he has seen the employee assistance program  (EAP) counselor on a monthly 
basis since July 2005.  Tr. at 27.  In addition to his monthly visits, he also calls and e-mails the EAP 
counselor to update her on his situation.  Tr. at 28.  The individual testified that he took all requested BAC 
tests during the 12 months following his positive BAC test and that none of the tests indicated that he had 
consumed any alcohol.  Tr. at 30.   
 
The individual testified that his last drink was on July 13, 2005.  Tr. at 35.  He believes his friends and 
family are aware of his problem with alcohol and they have supported his decision not to consume alcohol. 
Tr. at 39.   Since he stopped consuming alcohol, the individual feels that he has been “more engaged with 
my wife . . .  I’m starting my masters in the fall.  I’ve been a referee in football.  I’ve probably been a little 
more active in other activities.  Tr. at 56. 
 
He testified that he understands that alcohol has caused serious problems in his life and that consumption 
of alcohol in the future is not in his best interest.  Tr. at 58.  He testified: 
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I really don’t think alcohol is going to be a factor in my life anymore.  I want to keep my 
job.  I want to keep my wife.  I want to pursue my career in the future.  So alcohol can 
take a back seat as far as I’m concerned. 
 

Tr. at 58.  He concluded by stating that he does not to intend to drink alcohol in the future.  Tr. at 188. 
 
B.  The EAP Counselor 
 
The EAP counselor stated that she has been a counselor at the site for 20 years.  She met the individual on 
the day the individual tested positive for BAC.  Tr. at 63.  When she first spoke with the individual, he 
admitted he had a problem and took responsibility for causing the problem.  Tr. at 64.  She met monthly 
with the individual and she also communicated regularly with him by telephone and e-mails.  During all of 
those communications she found the individual open and honest.  Tr. at 68.  She believes the individual has 
been abstinent since July 2005 and has had no difficulty maintaining his abstinence.  Tr. at 68.  She 
testified that all of the random alcohol tests performed by her office indicated that the individual had not 
consumed alcohol. Tr. at 68.  She believes the individual is committed to abstinence and that there is a 
good chance the individual will not consume alcohol in the future.  Tr. at 71.   
 
C.  The Individual’s Wife 
 
The individual’s wife testified that she meet the individual in 1998.  Tr. at 112.  They started living 
together in December 2001 and they were married in 2003.  Tr. at 107.   Because of a job opportunity, she 
moved to a city in another state (hereinafter new city) in October 2004.  Tr. at 105.   The individual moved 
to that city in March 2006.  Tr. at 102.  Between October 2004 and March 2006 she returned to their home 
city “every weekend or every other weekend.”  Tr. at 106.   
 
The individual’s wife testified that prior to the July 2005 positive alcohol test the individual drank an 
occasional beer or wine on the weekends.  Tr. at 108.  Prior to July 2005, she occasionally told the 
individual that he had consumed enough alcohol and he should not consume any more on that day.  The 
last time she told the individual that he should not consume any additional alcohol was at a wedding they 
attended in 2004.  Tr. at 109. 
 
Since the individual moved to the new city, she is certain that the individual has not consumed any alcohol. 
Tr. at 110.  She testified that  
 

He’s been very active.  He’s biking again.  He didn’t mention that he just did a bikeathon 
with the American Cancer Society, a 60-mile bike ride.  He’s been biking on base, and 
maybe every other Thursday, he’s been playing soccer.   I think he’s been more motivated 
since he stopped drinking, and he’s going back to school.  We’ve been playing a lot of 
badminton, racquetball.  We’ve been doing more positive activities together.    

 
Tr. at 110.  She believes that the individual has learned that alcohol consumption can cause him significant 
problems.  Tr. at 114.  She believes the individual has changed in the last year and that alcohol is no longer 
a part of his life.  Tr. at 114.   
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C.  The Individual’s Three Friends 
 
The individual’s first friend testified that he has known the individual since their college days in 1991.  Tr. 
at 119.  During their college years and prior to July 2005 he has seen the individual consume alcohol on 
numerous occasions. Those occasions were at social gatherings and were generally on the weekends.  He 
testified that the individual rarely consumed alcohol during the week and he does not believe the individual 
ever consumed alcohol when he is alone.  Tr. at 122.  He testified that he has never seen the individual 
drink to a point at which he lost control  Tr. at 122.  He testified that prior to the individual’s move to the 
new city in March 2006 he saw the individual on a weekly basis.  Since the individual’s March 2006 move, 
he has seen the individual approximately seven times.  Tr. at 120.  He indicated that he has not seen the 
individual consume alcohol since July 2005 and he testified that since that time the individual has been 
“very conscientious, you know, about his alcohol consumption, and I’ve been completely supportive of 
that.”  Tr. at 121.     
 
The individual’s first friend also testified that the individual told him: 

 
his intention is to not (consume alcohol); is to focus on his responsibilities and his family 
and his wife and their new home, their new career.  So I think [the individual] has a really – 
has a grasp on his future and all the positive things that go along with that.   

 
Tr. at  124.   
 
The individual’s second friend testified that he has known the individual since their college days in 1992.  
Tr. at 133.  He testified that prior to the July 2005, the individual primarily consumed alcohol at weekend 
social occasions.  Tr. at 139.   He indicated that prior to the individual’s March 2006 move he saw the 
individual on numerous occasions, but since the move he has seen the individual on only two or three 
occasions.  Tr. at 134.  He testified that since July 2005 he has been in several social situations in which 
alcohol was being consumed and that the individual did not consume any alcohol.  He testified that the 
individual’s behavior and his statements have indicated that he “is done with [alcohol].” Tr. at 135.      
 
The individual’s third friend testified that he also has been a close friend of the individual since they met in 
college.  Tr. at 159.   He testified that he has seen the individual ten times since he moved in March 2006.  
Tr. at 161.  He testified that alcohol was available at several of those occasions, but the individual did not 
consume any alcohol.  Tr. at 162.  The individual’s third friend testified that the individual has not told him 
specifically that he will not consume alcohol in the future.  However, he believes the individual’s behavior 
indicates he has been serious in his efforts to stop consuming alcohol.  He testified that he does not believe 
that “alcohol is in [the individual’s] future.”  Tr. at 165.   
 
D.  The Individual’s co-worker 
 
The individual’s co-worker and friend testified that he has known the individual personally and 
professionally for 10 years.  Tr. at 143.  He initially learned of the individual’s 30-day suspension from co-
workers.  When the individual returned to work after the suspension the individual confirmed that he had 
been suspended for a positive BAC.  Tr. at 149.  The individual’s co-worker  testified that since July he 
has  
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been to a number of office related social events at which alcohol was served.  Tr. at 146.  He testified that 
on those occasions the individual made it clear that he “wasn’t allowed to do anything like that [consume 
alcohol].”  Tr. at 146.     
 
E. The DOE Consulting Psychologist 
 
The DOE consulting psychologist testified that during her interview with the individual his description of 
his alcohol consumption was consistent with the record in this proceeding. Tr. at 155.  She indicated that 
his pre July 2005 alcohol consumption pattern indicated “a problem drinker and that there was a 
probability that he could have developed an [alcohol] dependence disorder.” Tr. at 156.  She testified that 
during her interview the individual “definitely recognized that alcohol had caused him problems in the past 
and seemed to be very willing to keep going with the treatment that he’d already started with the [EAP] 
counselor.  He did tell me his intention was that he was not going to drink again because it had caused him 
problems.”  Tr. at 156.   
 
The DOE consulting psychologist was then asked whether she believes that in January 2006 when she 
interviewed the individual he was rehabilitated.  She testified that: 
 

At the time I saw [the individual], this was in January [2006], he was in the midst of 
undergoing all of the rehabilitation that he has gone through, and so my answer was no, 
that there was not adequate evidence yet, and that he would need to complete the course set 
out by the [EAP counselor] and by the DOE in order for there to be adequate evidence. 

 
Tr. at 169.   
 
She was then asked after hearing the testimony at the hearing (August 2006) to give her opinion of the 
individual’s rehabilitation.  She testified that 
 

I think that he’s doing real well.  I think that he has demonstrated a sincere desire not to 
drink and he has some real good motivations in his wife and his job, things that are very 
important to him.  The people who have talked and who have seen him after work, even in 
situations where alcohol is served, and the people who have a history of drinking with him, 
are supportive, also, and seem to be saying that they don’t see that he is drinking.  So my 
opinion at this point would be that he has met the standard – the standard that I would say 
would be enough for a rehabilitation or reformation diagnosis.   

 
Tr. at 171. 

 
III. REGULATORY STANDARD 

 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
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A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
The individual’s testimony indicates that he realizes that alcohol has caused problems in his life and that 
he has committed himself not to consume alcohol in the future.  The testimony of the individual, his wife 
and friends convince me that the individual has not consumed alcohol since July 2005 and is committed to 
abstinence.    
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Further, the testimony indicates that the individual has actively participated in a rehabilitation program and 
has the support of his wife and his friends in his efforts to maintain his abstinence.  Finally, the testimony 
of the DOE consulting psychologist supports the individual’s position that he has achieved rehabilitation 
from his habitual use of alcohol to excess.  I am therefore persuaded that he is unlikely to have alcohol-
related problems in the future.  For these reasons I find that he has mitigated the Criterion J security 
concern. 
 
 V. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concerns under Criterion J of 
10 C.F.R. § 710.8.  In view of the record before me, I am persuaded that restoring the individual's access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest.  Accordingly, I find that the individual's access authorization should be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  October 3, 2006 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   June 16, 2006 
 
Case Number:   TSO-0399 
 
 
 
This decision concerns the eligibility of XXXXXXXX (hereinafter referred to as "the 
Individual") to obtain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  
 
I. BACKGROUND  
 
The present case involves an individual who has applied for a DOE access authorization.  A 
Local Security Office (LSO) conducted an investigation of the Individual’s background in order 
to determine his eligibility to possess a DOE access authorization.  That investigation revealed 
that the Individual had been arrested for alcohol-related offenses on at least six occasions, during 
the period beginning in January 1978 and ending in September 2004.  This information raised 
substantial doubts about the Individual’s eligibility to obtain a DOE access authorization.  
Accordingly, a Personnel Security Interview (PSI) of the Individual was conducted on November 
1, 2005. 2  When this PSI failed to resolve the security concerns raised by the Individual’s six 
alcohol-related arrests, the LSO asked the Individual to submit to an examination by a DOE 
Psychiatrist.  On December 19, 2005, the DOE Psychiatrist conducted a forensic psychiatric 
examination of the Individual.  In addition to conducting this examination, the DOE Psychiatrist 
reviewed selected portions of the Individual=s security file.  On January 12, 2006, the DOE 
Psychiatrist issued a report in which he opined that the Individual met the criteria for Substance 
Abuse, Alcohol set forth in Diagnostic and Statistical Manual of Mental Disorders, Fourth 
Edition- Text Revised.  
                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
2  The transcript of this PSI appears in the Record as DOE Exhibit 8.  
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(DSM-IV-TR).  DOE Exhibit 7 at 20.  The DOE Psychiatrist further opined that the Individual 
was not sufficiently rehabilitated or reformed to resolve the security concerns raised by his 
Alcohol Abuse.3   DOE Exhibit 7 at 20. 
 
The LSO concluded that the Individual failed to resolve the substantial doubts about his 
eligibility for a DOE access authorization raised by his Alcohol Abuse diagnosis.  Accordingly, 
an administrative review proceeding was initiated. See 10 C.F.R. ' 710.9.  The LSO issued a 
letter notifying the Individual that it possessed information that raised a substantial doubt 
concerning his eligibility for an access authorization (the Notification Letter).  The Notification 
letter alleges that the Individual has  
 

Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a 
board-certified psychiatrist or a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse, 10 C.F.R. ' 710.8(j) (Criterion J), 
[and]  

 
An illness or mental condition of a nature which, in the opinion of a psychiatrist 
or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability, 10 C.F.R. ' 710.8(h) (Criterion H).   

 
The Individual filed a request for a hearing in which he made a general denial of the allegations  

                                                 
3  In his Report of Examination the DOE Psychiatrist opined that in order to establish 
rehabilitation, the Individual must either   
 

(1) Produce documented evidence of attendance at Alcoholics Anonymous (AA) with a 
sponsor and [work] through all of the 12 steps with a sponsor at least twice a week for a 
minimum of 200 hours over at least . . . two year’s time and be abstinent from alcohol 
and all non-prescribed controlled substances for a minimum of two years. [or] 

(2) Satisfactorily complete  a professionally run, alcohol treatment program, either inpatient 
or outpatient, including aftercare, for a minimum of six months and be abstinent from 
alcohol and all non-prescribed controlled substances for a minimum of three years 
following the completion of the program. 

 
DOE Exhibit 7 at 20.  The DOE Psychiatrist further opined that in order to establish reformation, 
the Individual must either 
 

(1) [Go] through one of the two rehabilitation programs [described] above, [followed by] a 
minimum of two or three and a half years of abstinence from alcohol and all non-
prescribed controlled substances. . . . [or]  

(2) [Have a] minimum of five years of abstinence from alcohol and all non-prescribed 
controlled substances. 

 
DOE Exhibit 7 at 21. 
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contained in the Notification Letter. This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the Hearing, the LSO presented one witness: the DOE Psychiatrist.  The Individual presented 
two character witnesses.  The Individual also testified on his own behalf.  See Transcript of 
Hearing, Case No. TSO-0399 (hereinafter cited as ATr.@).  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
A reliable diagnosis of Alcohol Abuse raises significant security concerns under Criteria J and H.  
See, e.g., Personnel Security Hearing, Case No. VSO-0079, 25 DOE & 82,803 (1996) (affirmed 
by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE & 82,771 (1995) 
(affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, 25 DOE & 82,755 
(1995) (affirmed by OSA, 1995).  In these proceedings, Hearing Officers have found that an 
individual=s excessive use of alcohol might impair his judgment and reliability, and his ability to 
control impulses.  These factors amplify the risk that an individual will fail to safeguard 
classified matter or special nuclear material.   
 
The Individual apparently questions the DOE Psychiatrist’s diagnosis of Alcohol Abuse.  At the 
Hearing, the Individual’s representative suggested that the DOE Psychiatrist’s examination of the 
Individual was perfunctory and of insufficient duration to allow for an accurate diagnosis of the 
Individual.  Tr. at 33.   
 
However, the DOE Psychiatrist’s diagnosis of Alcohol Abuse is well supported in the Record.  
The Record indicates that the Individual’s first alcohol-related arrest occurred on January 28,  
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1978, when he was arrested for “Battery on a Peace Officer and Unlawful Rescue.”  DOE 
Exhibit 7 at 7, 15.  The Individual’s second alcohol-related arrest occurred on January 18, 1981, 
when he was arrested for Driving While Intoxicated (DWI).  DOE Exhibit 7 at 4, 14-15.  The 
Individual’s third alcohol-related arrest occurred on May 21, 1983, when he was arrested for 
DWI for the second time.  DOE Exhibit 7 at 10, 13-15.  The Individual’s fourth alcohol-related 
arrest occurred on October 1, 1996, when the Individual was arrested for aggravated DWI.  DOE 
Exhibit 7 at 9, 17-19.  The Individual’s fifth alcohol-related arrest occurred on February 7, 1998 
when he was arrested for Aggravated Driving Under the Influence (DUI).  DOE Exhibit 7 at 9, 
21, 61.  The Individual’s sixth alcohol-related arrest occurred on September 11, 2004, when the 
individual was arrested for DUI.  These six alcohol-related arrests strongly indicate a recurrent 
and persistent pattern in which the Individual’s alcohol indulgence has resulted in (1) his failure 
to fulfill major role obligations at work, (2) recurrent substance abuse in physically hazardous 
situations, and (3) recurrent alcohol related legal problems.   
 
In an attempt to undermine the Alcohol Abuse diagnosis, The Individual also contends that he 
met with a substance abuse counselor who screened him for alcohol and drug issues and found 
none.  Tr. at 24, 27.  Interestingly, the Individual did not call that counselor to testify on his 
behalf at the Hearing.  In fact, the Individual did not offer any expert testimony in support of his 
contention that he was not properly diagnosed with Alcohol Abuse.  Accordingly, I find that the 
Individual was properly diagnosed with Alcohol Abuse. 
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual=s eligibility for access authorization.  See Personnel Security Hearing, 
Case No. VSO-0244, 27 DOE & 82,797 (1999) (affirmed by OSA, 1999); Personnel Security 
Hearing, Case No. VSO-0154, 26 DOE & 82,794 (1997) (affirmed by OSA, 1998).  In the end, 
like all Hearing Officers, I must exercise my common sense judgment in determining whether an 
individual=s access authorization should be granted after considering the applicable factors 
prescribed in 10 C.F.R. ' 710.7(c). Therefore, I must consider whether the Individual has 
submitted sufficient evidence of mitigation to resolve the security concerns raised by his Alcohol 
Abuse.  After considering all of the evidence in the record, I find that he has not done so.   
 
The Individual is still consuming alcohol.  Tr. at 16, 29.  However, the Individual asserts that he 
has greatly reduced his alcohol consumption.  Tr. at 29.  The Individual testified that he does not 
currently have an alcohol problem, even though he had one in the past.  Tr. at 30.  The Individual 
testified that he is not currently undergoing any treatment for alcohol issues.  Tr. at 30.   
 
In support of his contention that he no longer has an alcohol problem, the Individual notes that he 
has successfully completed a court-ordered DWI education program.  Tr. at 21; Individual’s 
Exhibit 4.  In addition, the Individual has had an interlock device placed in his motor vehicle 
which tests his breath for alcohol before allowing his motor vehicle to be started.  Tr. at 21; 
Individual’s Exhibit 5.  These minor actions, in and of themselves, are hardly sufficient to 
provide rehabilitation or reformation of an Individual’s Alcohol Abuse.  
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The testimony of the DOE Psychiatrist convinced me that the Individual is not sufficiently 
reformed or rehabilitated to resolve the security concerns raised by the Individual=s Alcohol 
Abuse.  The DOE Psychiatrist remained in the hearing room and observed the testimony of the 
Individual.  The DOE Psychiatrist was then called to the stand.  At this point the DOE 
Psychiatrist testified that, in his opinion, the Individual had not shown that he had been 
sufficiently reformed or rehabilitated.  Tr. at 31-32.  Specifically, the DOE Psychiatrist stated, in 
pertinent part: 
 

He was still drinking when I saw him.  I mean his last drink was, you know, a 
week or two before I saw him.  He hadn’t gone through any formal rehabilitation.  
He hadn’t been to [Alcoholics Anonymous]. You know he has absolutely no 
insight at all.  In my opinion, with five DUIs, how could you say you don’t have 
an alcohol problem?  You know to me, that’s, in the vernacular, a slam dunk.  
You have to have an alcohol problem if you have five DUIs. 

 
Tr. at 38.  I found the DOE Psychiatrist=s testimony to be credible and entitled to great weight.  I 
therefore conclude that the Individual has not resolved the security concerns raised by his 
diagnosis of Alcohol Abuse. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria H and J.  Therefore, the Individual has not demonstrated that 
granting him a security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, it is my opinion that the Individual should not 
be granted an access authorization.  The Individual may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 23, 2006 
 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

                                                   November 20, 2006

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: June 16, 2006

Case Number: TSO-0400

This Decision concerns the eligibility of XXXXX XXXXXX XXXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  A Department of Energy1/

(DOE) Operations Office suspended the individual's access authorization under the
provisions of Part 710. This Decision considers whether, on the basis of the evidence
and testimony presented in this proceeding, the individual’s access authorization
should be restored.  As set forth in this Decision, I have determined that the
individual’s security clearance should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).
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In this instance, the individual was granted a security clearance from DOE after
gaining employment with a DOE contractor.  However, the local DOE security office
(DOE Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being suspended pending the resolution
of certain derogatory information that created substantial doubt regarding his
continued eligibility.  This derogatory information is described in a Notification Letter
issued to the individual on April 17, 2006, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8,
subsections h and j.  More specifically, the Notification Letter alleges that the
individual has: 1) “[a]n illness or mental condition which, in the opinion of a
psychiatrist or licensed clinical psychologist, causes or may cause a significant defect
in judgment or reliability,” and  2) “[b]een, or is, a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.” 10 C.F.R. §§ 710.8(h) and (j) (Criterion
H and Criterion J, respectively). The bases for these findings are summarized below.

The Notification Letter states that the individual was evaluated by a DOE consultant-
psychiatrist (DOE Psychiatrist) who diagnosed the individual with Alcohol Dependence
with Physiological Dependence, in Early Full Remission.  According to the DOE
Psychiatrist’s report, this is a mental condition that causes or may cause a significant
defect in the individual’s judgment or reliability.  The DOE Psychiatrist further
determined that the individual did not present adequate evidence of rehabilitation or
reformation.  In addition, the Notification Letter states that on March 23, 2005, the
individual was arrested on a charge of Driving While Intoxicated (DWI).

In a letter received by the DOE Office of Hearings and Appeals (OHA) on June 16,
2006, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On June 19, 2006, I was appointed as Hearing Officer
in this case.  After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE Counsel
called the DOE Psychiatrist as the sole witness on behalf of DOE Security.  Apart from
testifying on his own behalf, the individual called his plant psychologist, supervisor,
counselor (Counselor), Alcoholics Anonymous (AA) sponsor, a co-worker and two close
friends.  The transcript taken at the hearing will be hereinafter cited as "Tr.".
Documents submitted by the DOE Counsel and the individual during this proceeding
constitute exhibits to the hearing transcript and will be cited  as "DOE Exh." and “Ind.
Exh.” respectively.

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.
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The individual was granted a security clearance in 1980 as a condition of his
employment.  The individual held his security clearance without significant incident
for 25 years, until March 23, 2005, when he was arrested on a charge of DWI.  On
September 20, 2005, DOE Security summoned the individual for  a Personnel Security
Interview (PSI) to discuss the circumstances of his DWI arrest.  The information
supplied by the individual during his PSI is summarized below.

The individual was a moderate drinker for much of his adult life, until approximately
four to five years ago when he began stopping at a bar on a weekly basis for happy
hour.  The individual would admittedly consume six to seven beers over a two-hour
period before driving home.  The individual became friends with several of the
customers who frequented the bar for happy hour, and gradually over the next few
years it became the individual’s pattern that he would stop at the bar for happy hour
nearly every day.  On March 23, 2005, the individual stopped at the bar and consumed
six to seven beers before deciding to leave and drive home.  The individual was
admittedly intoxicated at the time since he had not eaten any lunch that day.  The
individual recounted that when entering the highway, he was suddenly cut off by
another driver.  The individual was angered and retaliated by aggressively cutting the
driver off later down the highway.  The individual’s actions were reported to the police
who caught up with him and asked the individual to submit to a Breathalyzer and field
sobriety tests.  The individual refused and was charged with DWI.

The individual’s  DWI arrest led him to accept that he had a drinking problem and he
immediately began complete abstinence, and sought counseling with his Employee
Assistance Program (EAP) counselor.  The EAP counselor evaluated the individual on
March 30, 2005, and determined that the individual should enter an alcohol treatment
program.  The EAP counselor referred the individual to a five-week Intensive
Outpatient Program (IOP), which the individual began on April 18, 2005.  The EAP
counselor also recommended that the individual attend Alcoholics Anonymous (AA)
and aftercare counseling following completion of the IOP.

Pursuant to the PSI, the individual was referred by DOE Security to the DOE
Psychiatrist who examined the individual’s personnel security file and conducted a
psychiatric evaluation of the individual on January 6, 2006.  In her report dated
January 14, 2006, the DOE Psychiatrist diagnosed the individual with Alcohol
Dependence, with Physiological Dependence, in Early Full Remission, based upon
diagnostic criteria set forth in The Diagnostic and Statistical Manual of the American
Psychiatric Association, IVth Edition TR (DSM-IV TR).  According to the DOE
Psychiatrist’s report, this is a mental condition that causes, or may cause, a significant
defect in judgment or reliability.

The DOE Psychiatrist further opined in her report that the individual was without
adequate evidence of reformation or rehabilitation.  In this regard, the DOE
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Psychiatrist noted that the individual reportedly had been abstinent since his DWI
arrest, had successfully completed the IOP and was continuing in the treatment plan
outlined by his EAP counselor.  The DOE Psychiatrist therefore recommended as
adequate evidence of rehabilitation that the individual maintain abstinence and
continue his treatment program for an additional six months.  As adequate evidence
of reformation, the DOE Psychiatrist recommended abstinence by the individual for
two years beyond completion of the additional six months of treatment.  In the
alternative, if the individual chose not to continue in treatment, the DOE Psychiatrist
recommended three years of absolute sobriety as adequate evidence of reformation.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual’s
access authorization should be restored since I conclude that such restoration would
not endanger the common defense and security and would be clearly consistent with
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2/ The DOE Psychiatrist’s determination that the individual met criterion 7 was based upon
information provided by the individual that he continued to drink despite concerns expressed
by his dermatologist that his use of alcohol was inhibiting his treatment for Rosacea, a
chronic recurrent physical condition.  DOE Exh. 10 at 14.  In addition, the individual’s
drinking was in contravention of warnings he received that he should not consume alcohol
in combination with the antidepressant medication he takes.  Id.

3/ I note, however, that individual’s EAP counselor diagnosed the individual with Alcohol
Abuse, based upon her evaluation conducted on March 30, 2005.  See Ind. Exh. 4.

the national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in
support of this determination are discussed below.

A.   Criteria H & J; Mental Condition, Use of Alcohol

The DOE Psychiatrist diagnosed the individual with Alcohol Dependence based upon
diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 10 at 14-15.  The DSM-IV
TR generally provides that a diagnosis of Alcohol Dependence is supported when the
individual manifests three or more of the following behaviors occurring at any time
within the same twelve-month period: 1) increased tolerance, 2) withdrawal, 3) alcohol
often consumed in larger amounts or over a longer period than intended; 4) persistent
desire or unsuccessful efforts to cut down, 5) great deal of time spent in activities to
obtain alcohol; 6) important social, occupational, or recreational activities given up or
reduced; and 7) continued use despite physical or psychological problem caused or
exacerbated by alcohol.  See id. at 13.  In the case of the individual, the DOE
Psychiatrist determined that the individual met the  criteria 1, 3, 4 and 7  during the2/

three-year period preceding his March 2005 DWI arrest.  Id.  

I find that the Alcohol Dependence diagnosis of the DOE Psychiatrist is supported by
the record of this case.  The individual openly admits that during the years prior to  his
arrest, his happy hour drinking to the point of intoxication became an almost daily
occurrence.  See Tr. at 90.  The individual and his Counselor further agreed that the
individual was properly diagnosed with Alcohol Dependence by the DOE Psychiatrist.
Tr. at 100, 121.   I therefore find that DOE Security properly invoked Criteria H and3/

J in suspending the individual’s security clearance.  In other DOE security clearance
proceedings, Hearing Officers have consistently found that a diagnosis related to
excessive alcohol use raises important security concerns. See, e.g., Personnel Security
Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807 (2005);  Personnel Security Hearing,
Case No. VSO-0079, 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA,
1996); Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755 (1995),  aff’d,
Personnel Security Review, 25 DOE ¶ 83,002  (OSA, 1995).   In these cases, it was
recognized that the excessive use of alcohol might impair an individual’s judgment and
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4/ The IOP is a group therapy and alcohol education program that meets for four hours, four
nights a week (Monday through Thursday) over a five-week period.  Tr. at 44-45.  The
individual began his IOP program on April 18, 2005, and successfully completed the
program on May 19, 2005.  See DOE Exh. 12.  Thereafter, the began and has continued to
attend AA and weekly aftercare.  The individual attends AA meetings on Monday,
Wednesday and occasionally on Sunday, and meets with his aftercare group on Thursday.
Tr. at 46-48, 94-95.  The individual began sessions with his Counselor in June 2005, first
meeting with him every two weeks, but later on a monthly basis.  Tr. at 103, 106, 133.  The
Counselor’s report to the DOE Psychiatrist, dated January 5, 2006, states that the individual
“has met and/or exceeded all requirements” of his treatment program.  DOE Exh. 11.

reliability, and his ability to control impulses.  These factors amplify the risk that the
individual will fail to safeguard classified matter or special nuclear material. Id.
Accordingly, I will turn to whether the individual has presented sufficient evidence of
rehabilitation or reformation to mitigate the concerns of DOE Security.

B.  Mitigating Evidence

The individual has proactively taken steps to address his drinking problems since his
DWI arrest.  The individual immediately began abstinence and sought counseling with
his EAP counselor on his own volition.  Tr. 92.  The EAP counselor initially met with
the individual on March 30, 2005, and designed a program of treatment for the
individual that included the following elements: (1) complete a five-week IOP program,
(2) enroll in an aftercare program following completion of the IOP, (3) submit records
to verify his attendance at a minimum of two AA sessions per week, and obtain an AA
sponsor, (4) attend counseling sessions with the Counselor, and (5) remain abstinent
from all alcohol or other mood altering drugs.  See DOE Exh. 12; Ind. Exh. 4.  The
individual’s plant psychologist reviewed the individual’s EAP records and testified that
the individual had either successfully completed or was continuing to fulfill all aspects
of his treatment program.  Tr. at 12-13.   This testimony was corroborated by the4/

testimony of the individual’s AA sponsor, close friends and Counselor.  See Tr. at 21-23,
38, 48-49, 68, 126-28.

At the hearing, I found the individual sincere and forthright in expressing his resolve
to continue in AA and maintain his sobriety.  Tr. at 108-110.  The individual’s friend,
who has attended aftercare and AA meetings with the individual, testified that the
individual has assumed a leadership role at his aftercare sessions where he encourages
new attendees, and at his AA meetings where he regularly leads the meeting.  Tr. at
49-50, 54-55.  The individual acknowledged his leadership role, and further testified
that he has also organized and leads a (AA) Big Book Awakening group that meets on
Tuesday nights.  Tr. at 108, 115.  The individual stated that he enjoys serving as an
AA leader and may be willing to serve as an AA sponsor in the future.  Tr. at 114-15.
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Finally, the individual’s supervisor, plant psychologist, co-workers and friends were
uniformly impressed with the individual’s attitude and commitment to maintaining his
sobriety.  See Tr. at 13-14, 23, 26, 33, 55.  The Counselor testified that “[the individual]
is kind of an unusual case, something that has been very enlightening and heartening
to me as a counselor . . . [the individual], in my opinion, has truly embraced AA and
has embraced the program, rather than just a rote routine.”  Tr. at 126.  The individual
testified that he now participates in a bowling league and a model airplane club, and
has made a new circle of friends.  Tr. at 94-95, 98-99.   The individual further testified:
“I feel better about myself.  I’m sleeping better.  I have a better outlook on things.”  Tr.
at 102.

The DOE Psychiatrist testified last at the hearing, after considering the evidence and
testimony presented by the individual and his witnesses.  In her report, issued in
January 2006, the DOE Psychiatrist recommended as adequate evidence of
rehabilitation that the individual maintain his abstinence from alchohol, and complete
six months of additional treatment (aftercare and AA) and individual counseling, from
the date of her report.  See DOE Exh. 10 at 16-17.  At the time of hearing, the
individual had achieved eight months of additional treatment and counseling.  Thus,
when asked by the DOE Counsel whether the individual had, in her opinion, shown
adequate evidence of rehabilitation, the DOE Psychiatrist stated: “Yes I do.  As far as
the rehabilitation, I think [the individual] has shown commitment and compliance to
whatever the treatment recommendations were, . . . .  So I think, as far as the
rehabilitation, that the treatment at this point has been – I will consider that
adequate.”  Tr. at 139.  The DOE Psychiatrist later added: “I think the fact that he
maintains counseling, commitment and compliance to the treatment program, which
by the way are the three Cs now that they are trying to promote in treatment that you
look for, is going to be a good prognosis for maintaining recovery. [The individual] has
all of the elements.”  Tr. at 145.

In view of the evidence presented and the opinion of the DOE Psychiatrist, I find that
the individual has overcome the concerns of DOE Security stemming from his DWI
arrest and the DOE Psychiatrist’s diagnosis of Alcohol Dependence.

III.  Conclusion

I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(h) and (j) in suspending
the individual’s request for an access authorization.  However, for the reasons set forth
in this Decision, I have determined that the individual has adequately mitigated the
associated security concerns.  I therefore find that restoring the individual’s access
authorization would not endanger the common defense and security and would be
consistent with the national interest.  Accordingly, I find that the individual’s security
clearance should  be restored. The Manager of the DOE Operations Office or the Office
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of Security may seek review of this Decision by an Appeal Panel under the regulations
set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: November 20, 2006



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

December 15, 2006 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   June 16, 2006 
 
Case Number: TSO-0401 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the 
Individual") to obtain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  A local Department of Energy Security Office (LSO) determined 
that derogatory information concerning the Individual's eligibility for an access authorization 
could not be resolved under the provisions of Part 710.  For the reasons stated below, I find that 
the Individual's access authorization should not be granted. 
 
I. BACKGROUND  
 
The present proceeding involves an Individual who has been diagnosed with a serious mental 
illness.  The Record shows that, since 1996, the Individual has suffered from two episodes of 
Major Depressive Disorder with Psychotic Features (MDDWPF).  During these episodes, the 
individual=s judgment and reliability have been severely impaired.  If an Individual=s judgment 
and reliability have been impaired, it is clear that allowing him access to classified information 
or special nuclear materials would endanger the common defense and security and would not be 
clearly consistent with the national interest as required by 10 C.F.R. ' 710.27(d).   
 
The Individual=s disorder has, by all accounts, responded well to treatment and is currently in 
remission.  By all accounts, the Individual is not currently experiencing any deficits in judgment 
or reliability.  The Individual has now applied for a DOE access authorization.  The LSO 
reviewing his application for access authorization correctly determined that the Individual=s 
disorder raises a security concern under 10 C.F.R. ' 710.8(h).  Section 8(h) provides that a 
security concern is raised when an individual has:   

 
An illness or mental condition of a nature which, in the opinion of a psychiatrist 
or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability. 

                                                 
1  An Aaccess authorization@ is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material. 10 C.F.R. ' 710.5 
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10 C.F.R. ' 710.8(h) (emphasis supplied).2  In order to resolve the security concerns raised by 
the Individual's MDDWPF, the DOE arranged for the Individual to be examined by a DOE 
sponsored psychiatrist (the DOE Psychiatrist).  The DOE Psychiatrist conducted an extensive 
review of the Individual=s medical and personnel security records.  The DOE Psychiatrist also 
conducted a forensic psychiatric examination of the Individual.  After conducting his review of 
these records and his examination of the Individual, the DOE Psychiatrist concluded that the 
Individual met the criteria for Major Depressive Disorder, Recurrent, With Psychotic Features, 
set forth in the American Psychiatric Association’s Diagnostic and Statistical Manual, Fourth 
Edition Text Revision (DSM-IV TR).  DOE Exhibit 5 at 9; Tr. at 9.  The DOE Psychiatrist 
further opined that this disorder causes, or may cause, a significant defect in judgment or 
reliability.  As a result, the Individual's application for an access authorization was placed in 
administrative review and the present proceeding was commenced.  On April 10, 2006, the DOE 
issued a letter notifying the Individual that the DOE possessed derogatory information that 
created a substantial doubt concerning his eligibility for access authorization (the Notification 
Letter).  Specifically, the Notification Letter notes that the Individual Ahas an illness or mental 
condition of a nature which, in the opinion of a psychiatrist, causes, or may cause, a significant 
defect in his judgment or reliability.@  Notification Letter, Attachment at 1. 
 
In response to the Notification Letter, the Individual filed a request for a hearing.  This request 
was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as Hearing 
Officer.  A hearing was held under 10 C.F.R. Part 710.  At the Hearing, the DOE called one 
witness: the DOE Psychiatrist.  The Individual called six witnesses: his wife, two psychiatrists, a 
licensed clinical psychologist, a close family friend and his supervisor.  The Individual also 
testified on his own behalf.  The record of this proceeding was closed on October 17, 2006, when 
OHA received a copy of the transcript of the Hearing.  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a).  
Part 710 generally provides  
 

[t]he decision as to access authorization is a comprehensive, common-sense 
judgment, made after consideration of all relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization 
will not endanger the common defense and security and is clearly consistent with 
the national interest.   

 
10 C.F.R. ' 710.7(a).  I have considered the following factors in rendering this decision:  the 
nature, extent, and seriousness of the concern; the circumstances surrounding the concern, 
including knowledgeable participation; the frequency and recency of the concern; the  

                                                 
2   As previously mentioned, the Individual’s MDDWPF is in complete remission and he is currently free from any 
defects in judgment or reliability.  The issue in the present case is raised by concern that the Individual might suffer 
a relapse of MDDWPF. 
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Individual's age and maturity at the time of the concern; the voluntariness of the Individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the concern, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.  See 10 C.F.R. '' 710.7(c), 710.27(a). The discussion below reflects my 
application of these factors to the testimony and exhibits presented by both sides in this case. 
 
When reliable information reasonably tends to establish the validity and significance of 
substantially derogatory information or facts about an individual, a question is created as to the 
individual's eligibility for an access authorization.  10 C.F.R. ' 710.9(a).  The individual must 
then resolve that question by convincing the DOE that restoring his access authorization Awould 
not endanger the common defense and security and would be clearly consistent with the national 
interest.@ 10 C.F.R. ' 710.27(d).  In the present case, the Record shows that a valid and 
significant question has been raised about the Individual=s eligibility for an access authorization.  
The Individual has not convinced me that granting his security clearance would not endanger the 
common defense and security and would clearly be in the national interest. 
 
III.  FINDINGS OF LAW AND FACT 
 
Three Psychiatrists and one Licensed Clinical Psychologist testified at the Hearing.  Although, 
these mental health professionals disagree on some of the finer details, all four of the mental 
health professionals agree that the Individual suffers from a serious mental illness that has, in the 
past, resulted in the Individual experiencing a number of severe depressive and psychotic 
episodes.  Each of these mental health professionals agrees that, while the Individual was 
experiencing these severe depressive and psychotic episodes, his judgment and reliability were 
severely impaired.  All four mental Health professionals are in agreement that, at the time of the 
Hearing, the Individual was not experiencing any symptoms of his mental illness.  Each of the 
four mental health professionals agreed that the Individual’s judgment and reliability are 
currently unimpaired. 
 
The Individual=s mental disorder raises a serious and significant security concern under 
10 C.F.R. ' 710.8(h).  Consequently, I find that the DOE security office properly invoked 
Criterion H in issuing the Notification letter.   
 
Accordingly, my responsibility is to make an independent assessment of the seriousness of the 
risk under Criterion H. In that connection, I will consider those factors set forth at 10 C.F.R. 
' 710.7(c) in deciding whether granting an access authorization to the Individual would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.   
 
Every individual with a DOE access authorization presents a security risk.  That risk includes the 
possibility that an individual will experience a mental illness.  However, in some cases, an 
individual who has previously experienced a severe episode of mental illness presents a greater 
risk of experiencing a severe episode of mental illness in the future than a randomly chosen  
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member of the general population.  In order to consider whether this individual’s risk is 
acceptable, I must consider two factors: (1) the probability that a severe episode will occur in the 
future, and (2) the expected consequences if it does. 
 
A. Probability of Future Episodes 
 
Turning to the first factor, the mental health professionals who testified before me at the Hearing 
used different approaches in estimating the probability that the Individual would experience 
another episode in the future.   
 
The DOE Psychiatrist testified that the Individual’s mental illness, which he identified as “Major 
Depression with Psychotic Features,” is currently in remission.  Tr. at 9.  He further testified that 
he recommends that the Individual receive “prophylactic therapy” to minimize the likelihood of 
the Individual experiencing future episodes.  Tr. at 7.  That prophylactic therapy would include 
the prescription of anti-depressive and anti-psychotic medications.  Tr. at 7.  In addition, the 
DOE Psychiatrist noted that for complete treatment the Individual should be receiving 
psychotherapy as well.  Tr. at 8.  The DOE Psychiatrist further testified that, if the Individual 
was not receiving the appropriate medication therapy, “…It’s more likely than not that he would 
have another depressive episode certainly sometime in his life and most likely within the next 
five years.”  Tr. at 12 (emphasis supplied).  With the appropriate medication therapy, the DOE 
Psychiatrist testified, the likelihood of a future depressive episode is cut in half.  Tr. at 13.  The 
DOE Psychiatrist is concerned that the Individual, in consultation with his then treating 
psychiatrist, discontinued both the anti-depressant and anti-psychotic medications.  Tr. at 16.   
 
According to the DOE Psychiatrist, MDDWPF typically worsens over time.  Tr. at 18.  The DOE 
Psychiatrist testified that persons with recurrent depression, like the Individual, are likely to have 
subsequent episodes that are as bad, or worse than, previous episodes.  Tr. at 18.  However, 
psychotherapy may help reduce frequency of occurrence.  Tr. at 18.  Medication, according to 
the DOE Psychiatrist, is not particularly effective in reducing the frequency of episodes.  Tr. at 
18.  Even if the Individual were undergoing prophylactic medication therapy, he would still most 
likely have another episode, according to the DOE Psychiatrist.3  Tr. at 309.  The DOE 
Psychiatrist testified that there is a high likelihood that the Individual will experience another 
episode.  Tr. at 312, 316.   
 
A psychiatrist (the Evaluating Psychiatrist) who evaluated the Individual at the request of his 
attorney testified at the Hearing on the Individual’s behalf.  The Evaluating Psychiatrist testified 
that he had examined the Individual on two occasions.  Tr. at 59.  The Evaluating Psychiatrist 
testified that he agreed with the DOE Psychiatrist’s opinion that the Individual was properly  

                                                 
3  The DOE Psychiatrist provided contradictory testimony on the expected effects of prophylactic medication.  As 
discussed above, the DOE Psychiatrist first testified that prophylactic medication therapy would reduce the 
Individual’s likelihood of experiencing a future episode in half.  Subsequently, the DOE Psychiatrist testified that 
medication therapy is not particularly effective in reducing the frequency of episodes.  Although this contradiction in 
the DOE Psychiatrist’s testimony was not resolved, it is not a significant factor in my decision, since the Individual 
is not currently undergoing prophylactic drug therapy. 
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diagnosed with MDDWPF.  Tr. at 61.  The Evaluating Psychiatrist also testified that the 
Individual is currently in remission.  Tr. at 61, 62, 66.  While noting that the Individual is 
susceptible to depression, the Evaluating Psychiatrist testified that a future episode is not 
inevitable.  Tr. at 62.  The Evaluating Psychiatrist testified that continued monitoring of the 
Individual’s condition by mental health care professionals is necessary.  Tr. at 64.  The 
Evaluating Psychiatrist does not believe any prophylactic medication is necessary at this point.  
Tr. at 64.   
 
The Evaluating Psychiatrist did not agree with the DOE Psychiatrist’s conclusion that the 
Individual’s episodes were recurrent in nature.  Tr. at 69-73.  The Evaluating Psychiatrist 
testified that there is not enough evidence in the record to safely conclude that the Individual had 
a major depressive episode in 1996.  Tr. at 69-73.  Specifically, the Evaluating Psychiatrist 
contended that the Individual  
 

really did not present consistent mood disturbance for at least a couple weeks 
straight with no alterations.  The way [the Individual] described it, it was an 
alternating mood with rather mild symptoms.  And then in terms of the – or with 
the hallucination, I believe there was hallucination, it also seemed to be quite 
ephemeral, it might be there for a moment or two and then be gone, and no clear 
distinct voices. 

 
Tr. at 84.  Under questioning by the Hearing Officer, the Evaluating Psychiatrist did 
acknowledge that if the Individual had experienced a psychotic episode in 1996, then the 
Individual’s illness would be recurrent.  Tr. at 85-86.  The Examining Psychiatrist further 
acknowledged that the Individual had experienced auditory hallucinations in 1996.  Tr. at 69-70.  
The Examining Psychiatrist testified that the Individual’s likelihood of having a future episode is 
greatly reduced if his disorder has not been recurrent in the past.  Tr. at 74-76.  The Evaluating 
Psychiatrist testified that the risk of a recurrence of the Individual’s episodes is also lessened 
because, according to the Evaluating Psychiatrist, the Individual has no family history of 
affective disorders.  Tr. at 76.  The Evaluating Psychiatrist also noted that the Individual had 
recently undergone some extremely stressful experiences without experiencing a relapse.  Tr. at 
78.  According to the Evaluating Psychiatrist, the ability of the Individual to endure these 
stressful experiences without experiencing another episode indicates that the Individual is less 
likely to experience a recurrence of his disorder.  Tr. at 78.  When the Hearing Officer asked the 
Evaluating Psychiatrist what he believed to be the likelihood that a future episode would occur, 
the Evaluating Psychiatrist’s response was “I can’t say.”  Tr. at 83-84.   
 
A licensed clinical psychologist (the Psychologist) testified on the Individual’s behalf.  The 
Psychologist testified that he had conducted counseling sessions with the Individual on two 
occasions.  Tr. at 132.  The Psychologist testified that he agreed with the DOE Psychiatrist’s 
diagnostic conclusions concerning the Individual: that the Individual suffers from a Major 
Depressive Disorder that is recurrent, has psychotic features and is in remission.  Tr. at 132-33, 
140.  The Psychologist testified that the Individual does not currently have a significant defect in 
judgment or reliability.  Tr. at 133.   
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The Individual’s former treating Psychiatrist (the Treating Psychiatrist) testified on his behalf.  
She had treated the Individual from July 2003 until February 2004, when the Individual decided 
to discontinue therapy.  Tr. at 185, 187-88.  During the period in which the Treating Psychiatrist 
treated the Individual he was on psychiatric medications.  Tr. at 185.  The Individual provided 
the Treating Psychiatrist with a history of his illness and hospitalizations.  Tr. at 186.  The 
Treating Psychiatrist testified that she agreed with the DOE Psychiatrist’s diagnosis of the 
Individual.  Tr. at 186.  The Treating Psychiatrist testified that she had made the same diagnosis 
after her initial psychiatric examination of the Individual.  Tr. at 187.  During the Individual’s 
entire course of treatment with the Treating Psychiatrist, he remained in remission and 
completely free of symptoms.  Tr. at 187.  The Treating Psychiatrist indicated that she observed 
no defect in the individual’s judgment and reliability during the time she treated him.  Tr. at 193.  
The Treating psychiatrist testified that “there is a probability that this condition will recur.”  Tr. 
at 191, 193.  She also testified that she cannot predict the future course of the Individual’s mental 
disorder.  Tr. at 193-94. 
 
The weight of the evidence in the Record indicates that the Individual’s disorder is recurrent in 
nature.  Four mental healthcare professionals testified at the Hearing.  Each of these mental 
health care professionals, agree that the Individual is properly diagnosed with MDDWPF.  Three 
of the four mental healthcare professionals, the DOE Psychiatrist, the Treating Psychiatrist and 
the Psychologist agree that the Individual’s disorder is recurrent in nature.  The fourth mental 
healthcare professional, the Evaluating Psychiatrist, testified that there is not enough evidence in 
the Record to safely conclude that the Individual’s disorder is recurrent in nature.  I note, 
however, that the Evaluating Psychiatrist’s conclusion is based upon the assumption that the 
Individual did not have a depressive episode with psychotic features in 1996.  This conclusion is 
at odds with the information provided by the Individual during the DOE Psychiatrist’s 
examination.  During that examination, the Individual informed the DOE Psychiatrist that in 
1996, he experienced auditory hallucinations of voices telling him what to wear and informing 
him that he was Jesus.  DOE Exhibit 5 at 7.   
 
Accordingly, the evidence in the Record indicates that it is more likely than not that the 
Individual will experience a recurrence of his Major Depressive Disorder with Psychotic 
Features. 
 
B. Expected Consequences of Possible Future Episodes  
 
Three of the mental healthcare professionals who testified at the Hearing agreed that if the 
Individual were to experience another full blown episode of his disorder, his judgment and 
reliability would be significantly impaired during that episode.  Tr. at 17, 66-67, 133-34.  (The  
 
fourth mental healthcare professional, the Treating Psychiatrist, opined that it would depend on 
the severity of the episode.)  Tr. at 194.  As the DOE Psychiatrist testified, “when a person has 
psychotic symptoms, almost by definition, those will cause impairment in judgment or 
reliability.”  Tr. at 17.  The DOE Psychiatrist further noted that, in the present case, the  
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Individual has experienced “command hallucinations,” which the DOE Psychiatrist explained are 
hallucinations in which a person hears voices instructing him to take a particular action. Tr. at 
17.  The DOE Psychiatrist testified that command hallucinations are a particularly serious 
symptom.  Tr. at 17.  The DOE Psychiatrist further noted that the Individual’s episodes tended to 
increase in severity, which is typical for this illness.  Tr. at 298.  Clearly, if the Individual 
experiences a relapse, his judgment and reliability could be severely impaired. 
 
Three of the mental healthcare professionals testified that if the Individual was carefully 
monitored by mental healthcare professionals, future episodes could be caught and treated at an 
early stage, thus decreasing the likelihood that psychotic symptoms would emerge.  Tr. at 84, 
143, 199.4  The DOE Psychiatrist correctly notes, however, that the Individual’s last psychotic 
episode took almost a year to respond to treatment.  Tr. at 317.  Moreover, the Individual is not 
currently taking any medication that might prevent a future episode from occurring or limit the 
severity of a future episode.  Tr. at 24.  I therefore find that there is a substantial risk that if the 
Individual were to experience a future episode of his Major Depressive Disorder, his psychotic 
symptoms might recur.  A recurrence of psychotic symptoms while the Individual was handling 
classified information or special nuclear materials would present a significant danger to national 
security. 
 
IV. CONCLUSION 
 
In essence, my decision is a risk assessment.  On the whole, the testimony in this case clearly 
shows that there is a significant risk that the Individual will experience a future episode of his 
disorder.  Three of the four experts testified that it is more likely than not that the Individual will 
experience a relapse.  Moreover, a substantial possibility exits that if such a relapse were to 
occur, the Individual would experience a substantial defect in judgment or reliability.   
 
Accordingly, I conclude that the Individual has not presented evidence that warrants granting 
him an access authorization.  Since the Individual has not resolved the DOE=s allegations under  
 
Criterion H, the Individual has not demonstrated that granting his security clearance would not 
endanger the common defense and would be clearly consistent with the national interest.  
Therefore, the Individual should not be granted an access authorization.  The Individual may 
seek review of this Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. 
' 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 15, 2006 

                                                 
4  While these experts are no doubt correct, they could not assure me that this treatment approach would decrease to 
an acceptable level the probability of the Individual’s experiencing a psychotic episode.   



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.
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DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: June 23, 2006

Case Number: TSO-0402

This Decision concerns the eligibility of XXXXXXX XX XXXXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  A Department of Energy1/

(DOE) Operations Office denied the individual's request for an access authorization
under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual should be granted
an access authorization.  As set forth in this Decision, I have determined that the
individual should not be granted a security clearance at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).
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The individual requested a DOE security clearance after gaining employment with a
DOE contractor.  However, the local DOE security office (DOE Security) initiated
formal administrative review proceedings by informing the individual that her request
for a DOE access authorization was being denied pending the resolution of certain
derogatory information that created substantial doubt regarding her eligibility.  This
derogatory information is described in a Notification Letter issued to the individual on
April 3, 2006, and falls within the purview of potentially disqualifying criteria set forth
in the security regulations at 10 C.F.R. § 710.8, subsections (h), (j) and (l).  More
specifically, the Notification Letter alleges that the individual has: 1) “an illness or
mental condition which in the opinion of a psychiatrist causes, or may cause, a
significant defect in judgment and reliability [of the individual]”; 2) “[b]een, or is, a
user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol
dependent or as suffering from alcohol abuse”; and 3) “[e]ngaged in unusual conduct
or is subject to circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may
be subject to pressure, coercion, exploitation, or duress which may cause [her] to act
contrary to the best interests of national security.”    10 C.F.R. §§ 710.8(h), (j) and (l).
(Criterion H, Criterion J and Criterion L, respectively). The bases for these findings are
summarized below.

In reference to Criteria H and J, the Notification Letter states on February 10, 2006,
the individual was evaluated by a DOE consultant-psychiatrist (DOE Psychiatrist) who
diagnosed the individual as suffering from Substance Abuse, Alcohol (Alcohol Abuse),
based upon diagnostic criteria set forth in the Diagnostic and Statistical Manual of the
American Psychiatric Association, IVth Edition TR (DSM-IV TR).  According to the
DOE Psychiatrist, this is a mental condition that causes or may cause a significant
defect in the individual’s judgment or reliability.  In addition, the DOE Psychiatrist
found that, in the past, the individual has been a user of alcohol habitually to excess.
In support of these allegations, the Notification Letter indicates that the individual has
had eleven alcohol-related arrests, from October 1982 to February 2004.  These arrests
also form the basis for DOE Security’s concerns under Criterion L.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on June 23,
2006, the individual exercised her right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On June 28, 2006, I was appointed as Hearing Officer.
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R.
§ 710.24, I established a hearing date.  At the hearing, DOE Security called the DOE
Psychiatrist as its sole witness.  The individual testified on her own behalf, and also
called her manager, her supervisor, a close friend and her living companion.  The
transcript taken at the hearing will be hereinafter cited as "Tr."  Documents that were
submitted during this proceeding by DOE Security constitute exhibits to the hearing
transcript and will be cited as “DOE Exh.”.  The individual did not tender any exhibits.
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Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual accepted a position with a DOE contractor in August 2002 and
submitted a request for a security clearance in March 2003, by the filing of a
Questionnaire for National Security Positions (QNSP).  The individual’s QNSP and
background investigation revealed that the individual had a number of arrests in
instances where the individual’s consumption of alcohol was involved, including: 1) six
arrests for Driving While Intoxicated (DWI), in 1982, 1992, 1993, two in 1997, and in
1999; 2)  an arrest in 1997 on a charge of Domestic Violence, Battery; and 3) two
separate arrests in 1998, for Larceny and Aggravated Assault.  Following the filing of
her QNSP and prior to completion of her background investigation, the individual was
the subject of two additional alcohol-related arrests, in November 2003 and in
February 2004, both on charges of Battery Against a Household Member.

On April 26, 2005, the individual was summoned by DOE Security for a Personnel
Security Interview (PSI), principally to discuss the individual’s history of alcohol use
and the circumstances of the most recent arrests in November 2003 and February
2004.  During the PSI, the individual acknowledged a history of substantial alcohol use
and her many alcohol-related arrests.  The individual received alcohol treatment in
1991, and had a few years of sobriety before returning to binge drinking, consuming
from 12 to 18 beers on some occasions.  According to the individual, her more recent
excessive use of alcohol stemmed from tumultuous relationships and domestic
altercations with two domestic partners whom the individual lived with during
different time periods, from the mid-1990's to 2002 (Partner #1) and from 2003 to 2004
(Partner #2).  The individual recounted that while she has had periods of sobriety
during these times, she has typically returned to drinking when angry or depressed
over difficulties in her relationships.

In February 1999, the individual attempted to commit suicide by slashing her wrists,
following an altercation with Partner #1.  Later that year, in April 1999, the individual
again participated in an alcohol treatment program and began an approximately 3-
year period of sobriety.  However, she had a relapse in 2002.  At this time, the
individual sought psychiatric treatment and was placed on anxiety and anti-depressant
medication.  The individual ended her relationship with Partner #1 some time in 2002,
and moved in with Partner #2 in early 2003.

The individual was again abstinent for approximately 16 months until November 2003,
when she consumed approximately four beers after becoming angry  with Partner #2.
According to the individual, she and Partner #2 got into a heated argument and the
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individual sought to get some of her things from the house and leave.  However,
Partner #2 locked the individual out of the house when she went to her car to get a cell
phone.  The police were summoned after the individual broke a window to get back into
the house.  The individual was arrested when the police arrived on the scene.  The
individual and Partner #2 reconciled following this incident but got into another
domestic dispute in February 2004.  On this occasion, the individual had consumed
approximately four beers and Partner #2 had also been drinking when they got into an
argument.  According to the individual, Partner #2 jumped on her and the individual
pushed Partner #2 and pulled her hair in order to defend herself.  However, Partner
#2 called the police claiming that the individual had struck her.  The individual and
Partner #2 separated following this incident.

DOE Security determined that the security concerns associated with the individual’s
consumption of alcohol were unresolved by the PSI and referred the individual to the
DOE Psychiatrist.  The DOE Psychiatrist reviewed the individual’s personnel security
file and performed a psychiatric interview and evaluation of the individual on
February 10, 2006.  The individual reported to the DOE Psychiatrist that she had
consumed alcohol on twelve occasions during the preceding year, drinking an average
of six to eight beers, and had become intoxicated on three of those occasions.  The
individual further stated that her last consumption of alcohol was at Christmastime
in 2005.  In his report issued on February 11, 2006, the DOE Psychiatrist concluded
that the individual meets the DSM-IV TR criteria for Substance Abuse, Alcohol, on the
basis of her many alcohol-related arrests.  The DOE Psychiatrist further states that
the individual’s Alcohol Abuse is an illness or mental condition which causes or may
cause a significant defect in the individual’s judgment or reliability, until such time as
the individual is able to demonstrate adequate evidence of rehabilitation or
reformation.  In addition, the DOE Psychiatrist determined that the individual was a
user of alcohol habitually to excess from 1982 to 1988, and from 1990 to 2000.

The DOE Psychiatrist recommended either of the following as evidence of
rehabilitation from her Alcohol Abuse: 1) total abstinence from alcohol and non-
prescribed controlled substances for three years with 300 hours of attendance at
Alcoholics Anonymous (AA), with a sponsor, over three-year period, or 2) total
abstinence for three years with satisfactory completion of  a professionally led, alcohol
treatment program, with aftercare, over a minimum of six months.  As adequate
evidence of reformation, the DOE Psychiatrist recommended two to three and a half
years of abstinence if the individual completes either of the two rehabilitation
programs, or five years of abstinence if she does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
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a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual
should not be granted an access authorization at this time since I am unable to
conclude that such granting would not endanger the common defense and security and
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  The
specific findings that I make in support of this determination are discussed below.

A.  Criteria H & J; Mental Condition, Excessive Use of Alcohol

(1) Derogatory Information

The DOE Psychiatrist diagnosed the individual with Alcohol Abuse based upon
diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 6 at10-11.  The DSM-IV TR
generally provides that a diagnosis of Alcohol Abuse is supported when the individual
manifests one of four behaviors within a twelve-month period: 1) recurrent failure to
fulfill major role obligations at work, school or home, 2) recurrent use in situations in
which it is physically hazardous, 3) recurrent substance-related legal problems, and
4) continued use despite social or interpersonal problems.  See id.  In the case of the
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individual, the DOE Psychiatrist determined that the individual met the third
criterion (Criterion A3) based upon the individual’s eleven alcohol-related arrests from
1982 to 2004 .  Id.  The DOE Psychiatrist testified “that’s about as strong evidence as
you can get for that criterion.  It simply says recurrent alcohol related legal problems.”
Tr. at 112.   At the hearing, the individual acknowledged her history of excessive
drinking and  many alcohol-related arrests.  Tr. at 57-60.

I therefore find that DOE Security properly invoked Criteria H and J in denying the
individual’s request for a security clearance.  In other DOE security clearance
proceedings, Hearing Officers have consistently found that a diagnosis related to
excessive alcohol use raises important security concerns. See, e.g., Personnel Security
Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807 (2005);  Personnel Security Hearing,
Case No. VSO-0079, 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA,
1996); Personnel Security Hearing, Case No. VSO-0014, aff’d, Personnel Security
Review, 25 DOE ¶ 83,002  (affirmed by OSA, 1995).   In these cases, it was recognized
that the excessive use of alcohol might impair an individual’s judgment and reliability,
and ability to control impulses.  These factors amplify the risk that the individual will
fail to safeguard classified matter or special nuclear material. Id.  Accordingly, I will
turn to whether the individual has presented sufficient evidence of rehabilitation or
reformation to mitigate the security concerns of DOE Security.

(2)  Mitigating Evidence

The individual acknowledges that she has used alcohol excessively in the past and has
often made bad decisions while under the influence of alcohol.  See Tr. at 59-62, 93-95.
However, the individual attributes her alcoholism to her self-medication of depression
brought on by two dysfunctional relationships with her past domestic partners.  Tr. at
77-78, 87, 94, 97.  According to the individual, “as long as I’m dealing with my
depression issues, I don’t have the urge to drink.”  Tr. at 92.  The individual first went
on Zoloft, an anti-depressant medication, during the 2001-2002 time frame.  Tr. at 66;
DOE Exh. 8-9.  The individual discontinued taking the medication for a time in 2003,
believing that the dosage she was prescribed was too high.  Tr. at 77-78.  The
individual was not drinking during this time and had achieved approximately 16
months of abstinence.  Id.  However, the individual began seeing a new psychiatrist
after her relapse and two arrests in November 2003 and February 2004, who again
prescribed Zoloft.  According to the individual, this psychiatrist has placed her on the
proper dosage of Zoloft and “now I feel level . . . everything is great, everything is fine.”
Tr. at 78.

At the hearing, the individual testified that she drank very little during the year
following her last alcohol-related arrest in February 2004, and was intoxicated perhaps
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2/ I note that this testimony is somewhat at odds with the information provided to the DOE
Psychiatrist, as summarized in his report.   According to the DOE Psychiatrist, the individual
stated  that she consumed an average of six to eight beers approximately twelve times during
the year preceding the psychiatric interview on February 1, 2006, and became intoxicated on
three of those occasions.  See DOE Exh. 6 at 6-7.

3/ Antabuse is a prescription medication that when ingested causes severe physical discomfort
if alcohol is subsequently consumed.

two times.  Tr. at 76.   The individual stopped drinking altogether in December 2005,2/

after an occasion during the Christmas holiday when she felt depressed and consumed
four beers.  Tr. at 77; see DOE Exh. 6 at 6.  The individual’s present domestic partner
corroborated that the individual has consumed no alcohol since December 2005.  Tr.
at 44.  In early 2006, the individual attended a few AA meetings but did not continue
in the 12-step program.  The individual explained that “AA has never worked for me.
I don’t feel comfortable there . . . [Y]ou have to have a really big higher power to base
AA off of, and I don’t.”  Tr. at 67; see also Tr. at 83 (“I don’t connect with AA.”).
However, the individual obtained a prescription for Antabuse  from her psychiatrist,3/

which she takes on a daily basis to ensure that she will not be tempted to drink.  Tr.
at 89-90.  Apart from taking Antabuse, however, the individual is receiving no alcohol
treatment.  Instead, the individual is continuing to see a psychiatrist for her
depression, and receiving hormonal treatments from a gynecologist to maintain her
mood stability.  Tr. at 81-83.

The individual testified that she is now in a stable relationship with her present
domestic partner, and thus free from the stressors that led her to drink excessively in
the past.  Tr. at 94-95.  The individual’s living companion corroborated this testimony
regarding their relationship, and expressed her opinion that the individual is now
committed to maintaining her sobriety.  Tr. at 44, 52, 55.  Finally, the individual’s
manager, supervisor and close friend uniformly testified that they consider the
individual to be honest, dependable and trustworthy.  See Tr. at 11-12, 16-17, 20, 38.

The DOE Psychiatrist testified last at the hearing, after hearing the testimony of the
individual and her witnesses.  The DOE Psychiatrist commended the individual on
achieving one year of sobriety at the time of the hearing, and her commitment to
maintaining her sobriety by taking Antabuse.  See Tr. at 110, 116.  The DOE
Psychiatrist also deemed it positive that the individual apparently has her depression
under control.  Tr. 117.  Notwithstanding, the DOE Psychiatrist noted that the
individual has a long history of drinking problems, nearly 25 years during which she
has had long periods of sobriety only to return to binge drinking, leading to poor
judgment and eleven alcohol-related arrests.  Tr. at 109.  Thus, the DOE Psychiatrist
expressed his opinion that the individual had not yet achieved adequate rehabilitation
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or reformation, and adhered to the recommendations stated in his report that the
individual requires three years of sobriety coupled with a treatment program to
demonstrate adequate rehabilitation, or five years of abstinence in the absence of
treatment to demonstrate reformation from her Alcohol Abuse.  Under the
circumstances of this case, where the individual has only nine months of sobriety at the
time of the hearing and is not in alcohol treatment, I find it appropriate to defer to the
opinion of the DOE Psychiatrist.  Accordingly, I find that the individual has not yet
overcome the security concerns associated with her past use of alcohol and diagnosis
of Alcohol Abuse.  See Personnel Security Hearing, Case No. VSO-0359, 28 DOE
¶ 82,768 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel
Security Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security
Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).

B.  Criterion L, Unusual Conduct

I find that DOE Security properly raised security concerns of unusual conduct on the
part of the individual under Criterion L, in view of the individual’s eleven alcohol-
related arrests.  As set forth above, I find that the individual has not sufficiently
mitigated the security concerns associated with her past use of alcohol and diagnosis
of Alcohol Abuse.  I therefore find, correspondingly, that the individual has not yet
overcome the concerns of DOE Security under Criterion L.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h), (j) and (l) in denying the individual's request for a security clearance.  For
the reasons I have described above, I find that the individual has failed to mitigate the
security concerns associated with her diagnosis of Alcohol Abuse, history of excessive
alcohol use and many arrests relating to her use of alcohol.  I am therefore unable to
find that granting the individual an access authorization would not endanger the
common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual’s request for an access authorization should not
be granted at this time.  The individual may seek review of this Decision by an Appeal
Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: December 18, 2006



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

                                                     January 5, 2007

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: June 23, 2006

Case Number: TSO-0404

This Decision concerns the eligibility of XXXX XXX XXXXX, XXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  A Department of Energy1/

(DOE) Operations Office denied the individual's request for an access authorization
under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual should be granted
an access authorization.  As set forth in this Decision, I have determined that the
individual should not be granted a security clearance at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).
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The individual requested a DOE security clearance after gaining employment with a
DOE contractor.  However, the local DOE security office (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access
authorization was being denied pending the resolution of certain derogatory
information that created substantial doubt regarding his eligibility.  This derogatory
information is described in a Notification Letter issued to the individual on April 19,
2006, and falls within the purview of potentially disqualifying criteria set forth in the
security regulations at 10 C.F.R. § 710.8, subsections (h) and (j).  More specifically, the
Notification Letter alleges that the individual has: 1) “an illness or mental condition
which in the opinion of a psychiatrist causes, or may cause, a significant defect in
judgment and reliability [of the individual]”; and, 2) “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or
as suffering from alcohol abuse.”  10 C.F.R. §§ 710.8(h) and (j) (Criterion H and
Criterion J, respectively). The bases for these findings are summarized below.

The Notification Letter states that on December 19, 2005, the individual was evaluated
by a DOE consultant-psychiatrist (DOE Psychiatrist) who diagnosed the individual as
suffering from Substance Dependence, Alcohol (Alcohol Dependence), based upon
diagnostic criteria set forth in the Diagnostic and Statistical Manual of the American
Psychiatric Association, IVth Edition TR (DSM-IV TR).  According to the DOE
Psychiatrist, this is a mental condition that causes or may cause a significant defect
in the individual’s judgment or reliability.  The Notification Letter further sets forth
several admissions by the individual regarding his past excessive use of alcohol that
he made during a Personnel Security Interview (PSI) and the psychiatric interview.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on June 23,
2006, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On June 28, 2006, I was appointed as Hearing Officer.
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R.
§ 710.24, I established a hearing date.  At the hearing, DOE Security called the DOE
Psychiatrist as its sole witness.  The individual testified on his own behalf, and also
called his wife and his father as witnesses.  The transcript taken at the hearing will
be hereinafter cited as "Tr."  Documents that were submitted during this proceeding
by DOE Security and the individual constitute exhibits to the hearing transcript and
will be cited respectively as “DOE Exh.” and “Ind. Exh.”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual accepted a position of employment with a DOE contractor in May 2002,
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and initiated a request for a security clearance in April 2003, by the filing of a
Questionnaire for National Security Positions (QNSP).  However, the individual’s
QNSP indicated that he had received alcohol-related treatment and counseling, and
information received during the ensuing background investigation raised additional
concerns regarding his use of alcohol.  The individual was therefore summoned for a
PSI on October 17, 2005.  The security concerns regarding the individual’s use of
alcohol were not resolved by the PSI, and he was therefore referred to the DOE
Psychiatrist for a psychiatric interview and evaluation, conducted on December 19,
2005.  Below is a summary of the information provided by the individual during the
PSI and psychiatric interview with respect to his use of alcohol.

The individual began drinking in high school with his friends, and became intoxicated
approximately eight times during his junior and senior years.  The individual’s
consumption of alcohol steadily increased following high school and particularly during
his early 20's, when the individual was drinking to the point of intoxication three to
four times a week.  On these occasions, the individual typically drank a six-pack but
many times consumed as much as a twelve-pack of beer.  The individual’s drinking
subsided for a period of time, but dramatically escalated again in the mid-1990's when
the individual was entering his late 20's.  The individual was married in 1995, and
admits that his drinking was a significant factor in the breakup of his marriage
approximately a year later.  The individual became depressed after separating from
his wife and began to drink more heavily.  The individual approximates that from 1996
through 1998, he was drinking ten hours a day, three to four days a week.  The
individual missed work approximately ten times a year due to his excessive use of
alcohol.  The individual began to recognize the seriousness of his problem in 1999 and
made attempts to reduce his drinking.  The individual had periods of sobriety lasting
a few months but would eventually fall back into a pattern of binge drinking.

In April 2000, the individual obtained counseling at an alcohol treatment center.  This
treatment was only moderately successful.   Although the individual resumed drinking
within a few months, he was drinking only three times a month, and had fewer
incidents of intoxication.  The individual was remarried in 2001.  The individual’s wife
expressed concerns about his drinking and the individual therefore limited his
consumption in her presence.  However, the individual had approximately eight to ten
episodes of binge drinking in 2001 and 2002 when his wife was out of town on business.
In early 2002, the individual went to his Employee Assistance Program (EAP)
counselor who referred the individual to an eight-week outpatient program that the
individual attended twice a week.  The individual continued to drink following this
treatment.  In August 2002, the individual began one-on-one sessions with a counselor
(Counselor #1), who had greater success in helping the individual to overcome his
alcoholism.  At the outset, the individual met with Counselor #1 four times a week, but
later reduced his sessions to weekly.
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The individual initially was not committed to his treatment with Counselor #1 but
ultimately, in May 2003, he began complete abstinence.  The individual also began
attending Alcoholics Anonymous (AA) on an intermittent basis during this time period.
Later during 2003, the individual’s wife informed him that she was expecting a child
and gave the individual an ultimatum that she could not stay with him if he did not
stop drinking.  The individual remained abstinent until February 2004, when he
relapsed into a day of binge drinking while doing chores around the house, and became
highly intoxicated.  This relapse deeply concerned the individual and he recommitted
himself to abstinence.  The individual ended his sessions with Counselor #1 in August
2004, and also stopped attending AA, feeling that his drinking was under control.  The
individual was able to maintain sobriety until September 2005.  On this occasion, the
individual drank a six-pack of beer while doing yard work but did not  digress into
excessive binge drinking.  Following this relapse, the individual resumed attending AA
meetings.

As noted above, the DOE Psychiatrist evaluated the individual in December 2005.  In
his report issued on January 11, 2006, the DOE Psychiatrist set forth his opinion that
the individual meets the DSM-IV TR criteria for Alcohol Dependence.  The DOE
Psychiatrist further states in his report that the individual’s Alcohol Dependence is an
illness or mental condition which causes or may cause a significant defect in the
individual’s judgment or reliability, until such time as the individual is able to
demonstrate adequate evidence of rehabilitation or reformation.  The DOE Psychiatrist
recommended as evidence of rehabilitation that the individual continue in AA and get
through all of the 12 steps with an AA sponsor and attend at least two meetings a week
for at least another 21 months and be abstinent for a minimum of two years.   In this
regard, the DOE Psychiatrist noted that the individual had already been abstinent
since September 2005, three months before his evaluation, and thus the DOE
Psychiatrist was requiring an additional 21 months of abstinence.  In the absence of
this program of rehabilitation, the DOE Psychiatrist recommended as adequate
evidence of reformation that the individual have three years of abstinence.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
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clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual
should not be granted an access authorization at this time since I am unable to
conclude that such granting would not endanger the common defense and security and
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  The
specific findings that I make in support of this determination are discussed below.

A.   Derogatory Information

The DOE Psychiatrist diagnosed the individual with Alcohol Dependence based upon
diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 5 at 15.  The DSM-IV TR
generally provides that a diagnosis of Alcohol Dependence is supported when the
individual manifests three or more of the following behaviors occurring at any time
within the same twelve-month period: 1) increased tolerance, 2) withdrawal, 3) alcohol
often consumed in larger amounts or over a longer period than intended; 4) persistent
desire or unsuccessful efforts to cut down, 5) great deal of time spent in activities to
obtain alcohol; 6) important social, occupational, or recreational activities given up or
reduced; and 7) continued use despite physical or psychological problem caused or
exacerbated by alcohol.  Id.  In the case of the individual, the DOE Psychiatrist
determined that the individual met criteria 1,3, 4, 5, 6 and 7 during his heaviest period
of alcohol use between 1995 and 1998.  Id.  In addition, the DOE Psychiatrist found,
based upon the information supplied by the individual, that the individual was a user
of alcohol habitually to excess from the mid-1980's to 2003.  Id. at 16.  I find that the
opinion and findings of the DOE Psychiatrist are amply supported by the individual’s
admissions and the record of this case.  The individual agrees with the diagnosis of
Alcohol Dependence and does not dispute the findings of the DOE Psychiatrist.  Tr. at
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2/ Subsequent to the hearing, the individual had an alcohol assessment and evaluation
performed by another psychiatrist, who also diagnosed the individual with Alcohol
Dependence in Full Sustained Remission.  See Ind. Exh. XIV at 3.

3/ While the individual and his present (second) wife were not married until 2001, they met and
began living together in 1999.  Tr. at 12.

73, 78.  The individual’s excessive use of alcohol from 1999 to 2003 was also2/

corroborated by his wife at the hearing who testified that the individual would
disappear for sometimes days at a time drinking with his friends.  Tr. at 11.3/

I therefore find that DOE Security properly invoked Criteria H and J in denying the
individual’s request for a security clearance.  In other DOE security clearance
proceedings, Hearing Officers have consistently found that a diagnosis related to
excessive alcohol use raises important security concerns. See, e.g., Personnel Security
Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807 (2005);  Personnel Security Hearing,
Case No. VSO-0079, 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA,
1996); Personnel Security Hearing, Case No. VSO-0014, aff’d, Personnel Security
Review, 25 DOE ¶ 83,002  (affirmed by OSA, 1995).   In these cases, it was recognized
that the excessive use of alcohol might impair an individual’s judgment and reliability,
and his ability to control impulses.  These factors amplify the risk that the individual
will fail to safeguard classified matter or special nuclear material. Id.  Accordingly, I
will turn to whether the individual has presented sufficient evidence of rehabilitation
or reformation to mitigate the security concerns of DOE Security.

B.  Mitigating Evidence

While the individual agrees with the diagnosis of the DOE Psychiatrist, he believes
that he is now rehabilitated from his Alcohol Dependence based upon the length of his
sobriety and recent treatment he has received.  Tr. at 78.  The individual acknowledged
that since committing to sobriety in February 2004, there have been two occasions
when he consumed alcohol.  The first was in September 2005, when he consumed a six-
pack of beer while doing yard work.  Tr. at 68.  The individual revealed this incident
during his PSI in October 2005, and to the DOE Psychiatrist during the psychiatric
interview in December 2005.  See DOE Exh. 9 (PSI) at 12-13; DOE Exh. 5 at 10.  At
the hearing, the individual revealed that he had another incident of alcohol use in June
2006, when he decided to consume three beers over lunch.  Tr. at 9, 69.  However, the
individual does not view the September 2005 and June 2006 incidents as actual
relapses into dependent use of alcohol since he was able to control his drinking, and did
not become intoxicated or go on a binge as in the past.  Tr. at 67, 69.  The individual
therefore claims February 2004 is his sobriety date and thus contended that he had
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achieved two years and seven months of sobriety at the time of the hearing.  Tr. at 66,
71, 74.

In addition, the individual adduced evidence and testimony that he rededicated himself
to seeking alcohol treatment immediately following his interview with the DOE
Psychiatrist.  In late December 2005, the individual increased his attendance at AA
meetings and has attended one to two AA meetings per week since that time.  See Ind.
Exh.’s I & IX.  The individual conceded at the hearing that he was previously resistant
to the AA regimen due to his lack of religious conviction.  Tr. at 58-59.  The individual
claims, however, that he now sees the benefits of AA and has become a committed
participant.  Id.  The individual acquired an AA sponsor in February 2006, and is now
working on Steps 4 and 5 of AA’s Twelve-Step program.  Tr. at 64; see Ind. Exh.  XIII.
The individual has become very involved with his AA chapter and chairs some of the
meetings.  Tr. at 65.

In January 2006, the individual voluntarily entered into an intensive outpatient (IOP)
program administered by a counselor (Counselor #2) recommended by the individual’s
EAP counselor.  Tr. at 26, 62-63.  The initial phase of the IOP entailed three group
therapy sessions and a one-on-one counseling session with Counselor #2 each week,
over a twelve-week period.  Id., Ind. Exh. II at 1.  According to the letter submitted by
Counselor #2, the individual successfully completed the first phase of the IOP on
April 30, 2006, with a 100% attendance record.  Ind.  Exh. II at 1.  The individual was
also subject to random urine screens during that time, all of which tested negative for
alcohol or illicit drugs.  Id.  The individual began the second phase of the IOP, an
aftercare phase, on May 1, 2006.  During this phase, clients attend one three-hour
group therapy session per week for one year.  Id.  The individual also meets with
Counselor #2 on a bimonthly basis.  Tr. at 63-64.  At the time of the hearing, the
individual had successfully completed five months of Counselor #2's aftercare program.
Counselor #2 gives the individual an excellent prognosis for maintaining his abstinence
from alcohol.  Ind. Exh. II at 2.

The individual appeared forthright in his testimony that “alcohol has no place in my
life right now.  And I am done with alcohol, consuming alcohol, and it’s not going to be
an issue with me anymore.”  Tr. at 76.  The individual stated that being a good father
to his daughter, who is now 2½ years old, is an added incentive for maintaining his
sobriety.  Tr. at 79.  In addition, the individual testified that he now has in place a
strong support system including his family and friends, Counselor #2, his IOP aftercare
program associates and AA sponsor.  See Tr. at 60-61.  The individual admitted that
there have been three or four occasions when he has had a desire to drink, but has
immediately reached out to his wife, Counselor #2 and AA sponsor to deal with those
urges.  Tr. at 61-62.

Finally, the individual’s wife and father were persuasive in their testimony that the
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4/ At the hearing, I afforded the individual three weeks leave following the hearing to submit
a letter from his AA sponsor and a report from another psychiatrist if the individual chose
to seek another evaluation.  Tr. at 57, 98.  The individual submitted the letter from his AA
sponsor and the psychiatric report on October 12, 2006, and they have been included in the
record of this proceeding as Ind. Exh.’s XIII and XIV.  I received the transcript of the hearing
on October 17, 2006, and the record of the proceeding was closed at that juncture.  However,
on November 28, 2006, the individual filed, without leave, a supplemental report from
Counselor #2.  This supplemental report will not be given consideration in this Decision, but
may be utilized by the individual in any subsequent review proceeding.

individual has made great strides in the past few years in combating his alcoholism,
and that he is now thoroughly committed to maintaining his sobriety.  See Tr. at 10,
29, 44-45, 52.  Neither the individual’s wife or his father view the individual’s two
episodes of drinking, in September 2005 and June 2006, as serious relapses into the
kind of alcoholic behavior displayed by the individual in years past.  See Tr. at 29-30,
53-54.  The individual’s AA sponsor, who submitted a letter subsequent to the
hearing,  believes that the final incident of drinking in June 2006 “made a deep4/

impression on [the individual] and strengthened his resolve to stay sober and to
faithfully work the AA program.”  Ind. Exh. XIII.

The DOE Psychiatrist testified last at the hearing after viewing the evidence and
listening to the testimony of the individual and his witnesses.  The DOE Psychiatrist
praised the individual for the efforts he has made to address his Alcohol Dependence,
noting that the individual’s increased AA attendance and counseling are “[v]ery
positive.  He’s doing all the right things.” Tr at 90.  Notwithstanding, the DOE
Psychiatrist expressed his opinion that the individual had not yet achieved adequate
rehabilitation or reformation at the time of the hearing.  Contrary to the individual,
the DOE Psychiatrist did not view the June 2006 episode of drinking as an
insignificant matter, informing the individual that: “[T]o be honest, when I heard you
drank in June after you got my report, and, you know, after you and I talked, and you
knew that you had a security hearing coming up, it’s obvious to me that the alcohol
was controlling you at that point rather than you controlling it and not using it.  And,
see, I worry when someone drinks three beers and they believe that they could do it in
a controlled manner, because almost all alcoholics can do that.  They can do it once,
they can do it twice, they won’t do it ten times . . . .”  Tr. at 88.  The DOE Psychiatrist
therefore adhered to the rehabilitation recommendation set forth in his report that the
individual have two years of sobriety with continued AA attendance, but now starting
from June 2006 (three months prior to the hearing).  Thus, the DOE Psychiatrist
concluded at the hearing, “I have to consider your sobriety date as June, and I have to
consider that, you know, as of today you really need another 21 months of sobriety.”
Tr. at 88-89.
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5/ Apparently, the individual’s AA sponsor was concerned when the individual told the sponsor
that he had drank three beers.  According to the individual, his sponsor responded, “You
should have called me.”  Tr. at 70.

6/ In support of his claim that he has achieved adequate rehabilitation, the individual cites the
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified
Information, White House, December 29, 2005.  More specifically, the individual relies on
paragraphs 23(b) and 23(d) which set forth factors for mitigating security concerns related
to the use of alcohol.  Tr. at 72-73.  However, those paragraphs specifically require that the
individual have “established a pattern of abstinence (if alcohol dependent)” and “a clear and
established pattern of modified consumption or abstinence in accordance with treatment
recommendations.”  I do not find that the individual has satisfied these standards under the
circumstances of this case.

Having duly considered this matter, I also am unable to ignore the individual’s decision
to drink in June 2006.  During my questioning of the individual at the hearing, I
reminded the individual that during his psychiatric interview, he informed the DOE
Psychiatrist that he knows that he has “zero tolerance” with regard to alcohol and he
cannot be a normal drinker.  Tr. at 75; see DOE Exh. 5 at 13.  In addition, I confirmed
that the individual received the report of the DOE Psychiatrist in April 2006.  Tr. at
75.  In specifying his recommendations for rehabilitation and reformation in the report,
the DOE Psychiatrist warned that “any return to drinking would mean that he is no
longer showing adequate evidence of rehabilitation and reformation.”  DOE Exh. 5 at
17.  Thus, I find inexplicable the individual’s decision to drink in June 2006, only two
months after receiving the report of the DOE Psychiatrist and knowing that there are
security concerns with regard to his use of alcohol.  The individual has provided no
plausible explanation, only that “I chose to drink that day.”  Tr. at 69.  Later, the
individual stated, “So, do I have a clear understanding of why I drank that day?  Not
really.”  Tr. at 76.  I am further concerned since, based upon the information supplied5/

by the individual during the PSI and psychiatric interview, there have been several
instances since 1999 where the individual has achieved months of sobriety only to
return to problematic drinking.

Thus, despite the considerable efforts toward rehabilitation that the individual has
made during the past year, which I heartily commend, I am unable to find that the
individual’s risk of relapse into alcohol use is low at this time.   Section 710.7(a) of the6/

regulations states that “[a]ny doubt as to an individual’s access authorization eligibility
must be resolved in favor of the national security.”  10 C.F.R. § 710.7(a).  Therefore,
under the circumstances of this case, I find it appropriate to defer to the opinion of the
DOE Psychiatrist that the individual has not yet achieved adequate rehabilitation or
reformation.  I find, accordingly, that the individual has not yet overcome the security
concerns associated with his past use of alcohol and diagnosis of Alcohol Dependence.
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See Personnel Security Hearing, Case No. VSO-0359, 28 DOE ¶ 82,768 (2000), aff’d,
Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel Security Hearing, Case
No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf. Personnel Security Hearing, Case No. TSO-
0001, 28 DOE ¶ 82,911 (2003).

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h) and (j) in denying the individual's request for a security clearance.  For the
reasons I have described above, I find that the individual has failed to mitigate the
security concerns associated with his past excessive use of alcohol and diagnosis of
Alcohol Dependence.  I am therefore unable to find that granting the individual an
access authorization would not endanger the common defense and security and would
be consistent with the national interest.  Accordingly, I find that the individual’s
request for an access authorization should not be granted at this time.  The individual
may seek review of this Decision by an Appeal Panel under the regulations set forth
at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: January 5, 2007



1/ An access authorization is an administrative determination
that an individual is eligible for access to classified matter
or special nuclear material.  10 C.F.R. § 710.5. 

*  The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXX’s.

October 30, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 23, 2006

Case Number: TSO-0405

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter the individual) to hold an access authorization. 1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  This Decision will consider whether,
based on  testimony and other evidence presented in this
proceeding, the individual’s suspended access authorization
should be restored.  As discussed below, I find that the
individual has met her burden to bring forward sufficient
evidence to show that her access authorization should be
restored.  

I.  Background

This administrative review proceeding began with the issuance of
a Notification Letter, informing the individual that information
in the possession of the DOE created substantial doubt pertaining
to her eligibility for an access authorization.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
detailed statement of the derogatory information.  

Specifically, the Notification Letter indicated that in an
initial report of August 5, 2005, a DOE consultant psychologist
diagnosed the individual as suffering from Bi-polar Disorder II.
However, at that time, the DOE consultant psychiatrist found the
disorder to be stabilized.  Sometime after that initial report,
the individual became depressed, and developed suicidal thoughts
for which she 
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 Criterion H relates to a mental condition which, in the2

opinion of a psychiatrist or licensed clinical psychologist,
causes or may cause a significant defect in judgment or
reliability. 

sought treatment in September 2005.  The DOE consultant
psychologist reevaluated the individual’s condition in January
2006, and found at that time that her disorder was no longer
stabilized.  He recommended that the individual demonstrate six
months of psychiatric stability in order to reestablish sound
judgment and reliability.  The Notification Letter stated that
this information creates a security concern under 10 C.F.R.
§ 710.8(h) (Criterion H).   2

The Notification Letter informed the individual that she was
entitled to a hearing before a Hearing Officer in order to
respond to the information contained in that Letter.  The
individual requested a hearing, and that request was forwarded by
the DOE Office to the Office of Hearings and Appeals (OHA).  I
was appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.
The individual testified on her own behalf, and presented the
testimony of her treating psychiatrist (individual’s
psychiatrist), her psychologist (individual’s psychologist), the
staff psychologist at the site where the individual is employed
(staff psychologist), her supervisor, a co-worker, a friend and
her partner.  The DOE Counsel presented the testimony of the DOE
consultant psychologist. 

II. Hearing Testimony

A. The Individual 

The individual fully recognizes that she has bi-polar disorder.
She testified about several incidents of depression and several
minor hypo-manic incidents.  The most severe depression incident
occurred in September 2004.  In September 2005 and
January/February 2006, she experienced less severe bouts of
depression.  She believes that the incidents are brought on by
stress.  For example, the September 2005 incident occurred during
the time of a grave family illness.  She continued to consult
with her doctors,  and during the September 2005 and January 2006
incidents her psychiatrist adjusted her medication. 

The individual believes that having gone through these incidents,
she is now able to recognize the symptoms of an onset of
depression 
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or hypo-mania, and is prepared to take immediate action to seek
help from friends, family and her medical support team. She
discussed her treatment program.  It involves a regular therapy
session with a psychologist. During the past three years these
sessions have been on a twice-a-month basis.  She also sees a
psychiatrist who prescribes and oversees her medications.  She
confirmed that an adjustment to her medication that took place in
February 2006 brought about the best balance she has had, and
that she has not had a recurrence of depression since that time. 

She also described her life-style routine that is designed to
keep her condition under control.  She stated that she takes her
medication as prescribed, and has regular patterns of sleeping
and eating, noting in particular that regular sleep helps her to
keep her stress under control. She also maintains a regular
exercise program, which helps to control stress.  She indicated
that she has tried not to let her depression impact her work or
home life and testified that her work attendance record is still
good.  Transcript of Hearing (hereinafter Tr.) at 79-102. See
also Individual’s Hearing Exhibit A.  

She further stated that at the recommendation of her
psychologist, she monitors her mood closely.  She registers her
mood daily on a graph, which has negative numbers one through ten
to show depression and positive numbers one through ten to
indicate hypo-mania.  She has been keeping this record for about
one year.  She stated that if her mood reached minus four on the
graph, she would contact her doctors.  She indicated that on the
date of the hearing her mood level was about a minus one.   Her
lowest point was  minus seven during September 2004.  Her lowest
point in the last year was about a minus four or five.  Tr. at
124-125. 

B.  Personal Witnesses

The individual presented the testimony of her partner, a friend,
her supervisor and a co-worker.  These witnesses have all known
the individual for a number of years.  Tr. at 10, 27, 54, 66.
They were all aware of the individual’s bi-polar condition.  Tr.
at 10, 27, 54, 68.  These witnesses all believed the individual
to be stable and reliable, and to show good judgment.  Tr. at 12,
28, 32, 56, 61, 64, 74.  Her supervisor testified that the
individual’s performance at work is excellent and even continues
to improve.  She is responsible and has excellent judgment.  Tr.
at 54, 61. The individual’s co-worker testified that the
individual is one person in the workplace whom he can count on.
Tr. at 74.  The friend indicated that she has never seen any sign
of depression in the individual.  Tr. at 29.  The supervisor
testified that he has not 
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The staff psychologist re-evaluated the individual the day3

prior to the hearing and provided a written report of that
evaluation.  The report confirms his testimony that he has no
current concerns about the individual’s judgment and reliability.
Individual’s Hearing Exhibit C.  

seen any mood swings or signs of depression in the individual for
at least the past six months to a year.  Tr. at 60.  Her co-
worker indicated that he had never noticed any signs of
depression in the individual.  Tr. at 73. 

The individual’s partner was able to testify in more detail about
the individual.  She was aware of the individual’s episodes of
depression and indicated that the individual has taken charge of
her condition and sought help readily when she needed it.  Tr. at
11.  She confirmed that the individual experienced a depressive
episode in February 2006 while her medication was being adjusted.
According to this witness, the individual has been “normal” (i.e.
stable) since that time.  Tr. at 14.  She stated that the
individual takes her medications regularly and has a stable
routine for caring for herself, including exercise.  Tr. at 21.
She believes that the individual has a strong support system of
friends, family, and a psychologist who will help her when
needed.  Tr. at 14.  She is convinced that the individual knows
what to do in the event that she senses the onset of a depression
episode.  Tr. at 13. As an example, she stated that in February
2006, when the individual felt the onset of depression, she made
an appointment to see her psychologist.  Tr. at 15.  She is
persuaded that the individual has the tools to manage her
condition.  Tr. at 15.  

C.  The Four Expert Witnesses:  the Staff Psychologist;
Individual’s Psychiatrist; Individual’s Psychologist; DOE
Consultant Psychologist 

1.  Staff Psychologist 

The staff psychologist is a clinical psychologist employed by the
Occupational Health Services Unit at the site where the
individual works.  His responsibilities include evaluating
employees’ psychological fitness for duty.  He sees the
individual every four to eight weeks to assess her functioning.
Tr. at 144.   The staff 3
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 The staff psychologist dated the period from January 2006,4

whereas the individual considered her period of stability from
February 2006.  In either case, as of the time of the hearing in
September 2006, the individual had clearly achieved more than six
months of stability.  

psychologist believes that the individual is a “textbook case” in
how to manage bi-polar disease, both in terms of the treatment
she is receiving and her progress.  Tr. at 130.  He believes that
she is a good self manager of her condition.  He noted that she
is aware of the need for regular periods of sleep, nutrition and
psychical activity.  He stated that she does “a marvelous job” of
managing her life-style.   Tr. at 131.  He testified that she is
compliant and has a strong alliance with her mental health care
providers.  Tr. at 135.  He stated: “I would not be concerned
about her judgment and reliability in the episodes she has
described.  She is aware of them.”  Tr. at 135.  In this regard,
he stated that her past behavior is the best way to predict her
future behavior. She has always been open and honest about her
illness and symptoms, and he expects that she will continue to be
so in the future.  He therefore believes that she will seek help
before her mood dips very low.  Tr. at 136, 143.  He believes
that a six-month period of stability and stable functioning is
sufficient in this case.  Since she has now achieved that period
of stability, he believes that she is fit to return to the
workplace.  Tr. at 138, 142.   4

2.  Individual’s Psychiatrist

The individual’s psychiatrist testified that he has been treating
the individual for bi-polar disease since July 2004.  He stated
that she does not have the most severe form of bi-polar disorder.
Tr. at 44.  He sees the individual every four months and manages
her medication, but does not provide any therapy. Tr. at 42, 47.
He described the medications, and stated that he has confirmed
through blood tests that her medications are at therapeutic
levels.  Tr. at 39, 45.  He testified that he adjusted her
medications in 2004 and 2005 and that this is a process in which
to achieve “better and better control with an easer to use
regime.”  Tr. at 42, 43.  He believes that she accepts her
illness and necessity for medication and is cooperative about
treatment.  He also testified that over the long term she will do
well.  He stated that the individual is taking charge of her
illness and is a good partner in her own care.  He indicated that
she is “good about calling if she needs to,” and “comes in
promptly.”  Tr. at 40-41, 47.  He stated that she has his 
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home phone number, which she can use in an emergency.  Tr. at 48.
He does not believe that she will experience future episodes that
would result in a danger in her work.  He stated that “she will
have some mood changes that will be significant enough to be
symptomatic, but that they will be controllable enough not to be
a danger.”  Tr. at 49.  He believes that currently her overall
functioning level (Global Assessment of Functioning or GAF) is at
75.  Tr. at 49.  

3. Individual’s Psychologist

The individual’s psychologist has been treating the individual
for depression and anxiety since 1997, and several years later
she diagnosed the individual’s bi-polar disorder.  Tr. at 106.
She indicated that the individual is receptive and cooperative in
her treatment.  Tr. at 120.  She stated that the individual has
made excellent progress with her disease and that she has been
stable for a period of about eight months.  Tr. at 107.  She
believes that there is no reason to be concerned about the
individual’s judgment in dealing with her work or other people,
even when she is depressed.  Her only concern is that when the
individual is depressed she must be vigilant about caring for
herself.  Tr. at 107.  She stated that the individual is honest
and open in counseling, “proactive” with her condition and aware
that her condition must be managed.  Tr. at 109.  Because the
individual does manage her disease, the psychologist believes
that there is a good prognosis for the individual.  Tr. at 110.
The psychologist stated that the fact that the individual has had
several depressed episodes can be seen as a factor in her favor
because she now knows what to look for and what to do about it.
Tr. at 121.  

The psychologist discussed the graph that the individual uses to
chart her mood levels.  She stated that she would not be
concerned if the individual’s mood level dropped to a minus two
or minus three, but she would be concerned at the minus four or
five level.  She indicated that a minus four is “a good time for
some intervention” but she would not be “alarmed.”  She would be
alarmed at a minus seven level.  Tr. at 122, 126.  She and the
individual have an understanding about what the numbers mean.
Tr. at 126.  

4. DOE Consultant Psychologist

After hearing the testimony from all the above witnesses, the
consultant psychologist provided an updated opinion of the status
of this individual.  He believed that the individual is currently
in a mentally stable situation.  He believes that she has
demonstrated acceptance of her condition and compliance with



- 7 -

treatment.  Tr. at 152.  He believes that she “has done
everything right and is in good hands with her psychiatrist and
psychologist.”  Tr. at 153.  He noted the importance of managing
social rhythms, sleeping and eating regularly, and strategies for
coping with stress.  He stated that it is clear to him that she
is doing these things.  Tr. at 154.  He believes that she will
continue to manage her condition appropriately.  Tr. at 160.  He
stated that her GAF level of 75, as assessed by the individual’s
psychiatrist, was “not in an area of concern” to him.  Tr. at
164.

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In this
type of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is “for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization.”  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent
with the interests of the national security test” for the
granting of security clearances indicates “that security-
clearance determinations should err, if they must, on the side of
denials”);  Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25
DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

As is evident from the above testimony, this individual has made
a very impressive commitment to managing her condition.  She is
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I believe that the individual is generally stable while on5

medication, and the risk that the individual might cease taking
her medication is low. 

The individual’s psychologist testified that if the6

individual stays on her medications as prescribed, it is unlikely
that she will experience a manic episode. Tr at 119.  In any
event, based on the individual’s responsible behavior during her
depressed episodes, I believe that, using her mood graph, she
will be able to identify a hypo-manic or manic episode and take

(continued...)

intelligent, knowledgeable and honest.  Based on all the
testimony, it is evident that the individual’s mental condition
is currently stable and that she behaves reliably and
responsibly.  All witnesses corroborated this conclusion.  I also
believe that the individual is currently adhering to her
medication regime, as prescribed.  The experts corroborated this
point.  I am persuaded that the individual is taking every
reasonable measure to preserve her equilibrium by reducing stress
and getting appropriate levels of sleep, nutrition and exercise.
I am convinced that the individual cares deeply about her
personal well being.  She testified that she exercises, rests,
eats well, has hobbies and interests, and understands how to
relieve stress in her life.  This indicates to me that she is
conscious of the need to maintain her physical and mental health.
I therefore believe that she would not want to endanger any
aspect of her overall well being by failing to adhere to the
treatment program that her psychologist and psychiatrist have
prescribed.     5

I recognize that there is a continuing risk that, in spite of her
excellent attention to her needs and scrupulous adherence to her
overall medical program, the individual will experience another
depressive episode.  I believe that the security concern has to
do with whether the individual will recognize that she is
experiencing an episode that requires some intervention by her
health care professionals.  All the evidence in this case points
strongly to the conclusion that she will do so.  First, since she
has had several episodes of depression, she is familiar with the
symptoms that should alert her to the need for intervention.  Her
past behavior indicates that she seeks help when she believes it
is warranted.  During the September 2005 and January/February
2006 episodes she did not wait until her symptoms were acute
before seeking intervention.  She sought help quickly and when
she did, she was able to receive immediate attention.  For
example, in the September 2005 episode, she received prompt
advice from her psychiatrist by telephone and was able to
immediately increase her dose of medication.  Tr. at 92-93.   6
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(...continued)6

appropriate action.    

Moreover, I believe that through her daily graphs, this
individual is keenly aware of her mood swings, and will take
action if her mood dips or rises to unacceptable levels as
previously agreed-upon with her psychologist.  I therefore
believe that there is a very low risk that a depression or hypo-
manic episode will result in a compromise of this individual’s
judgment or reliability and cause a security risk.  See Personnel
Security Hearing (Case No. TSO-0320), 29 DOE ¶ 82,920
(2006)(discussion of acceptable level of security risk).  I
believe that she will seek help long before she reaches that
level.  She has demonstrated an understanding of her illness and
the ability to manage it promptly and correctly.

V.  CONCLUSION

As the foregoing indicates, the individual has provided a
persuasive showing that her mental health is currently stable,
and that she recognizes the importance of following the
medication regime prescribed by her psychiatrist and
psychologist.  I am persuaded that she recognizes the importance
of seeking immediate professional help, should bi-polar symptoms
appear.  I believe that the individual is very knowledgeable
about her condition, and will act quickly and appropriately to
maintain her stability.  I am convinced she has a strong support
system.  Based on the considerations set forth above, I find that
the individual has mitigated the security concerns under 10
C.F.R. § 710.8(h).  It is therefore my decision that her
suspended access authorization should be restored.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date:October 30, 2006



1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

2/ Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, possessed, used or
(continued...)

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 23, 2006

Case Number: TSO-0406

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  As set forth below, it is my decision, based on the evidence and
testimony presented in this proceeding, that the individual’s access authorization should be granted.

I.  Background                          

The individual is employed at a Department of Energy (DOE)  facility where his work requires him
to have an access authorization.  DOE granted an access authorization to the individual in July 1996
when he was 16 years old.  The individual held a DOE security clearance while working for a DOE
contractor throughout high school and college.  In December 2003, the individual graduated from
college and left the employ of the DOE contractor.  At this point, DOE terminated the individual’s
security clearance.  In March 2005, the individual accepted a job with a DOE contractor and that
contractor requested that the DOE reinstate the individual’s access authorization.  However, during
a background investigation, the local DOE security office discovered some derogatory information
that created security concerns.  DOE asked the individual to participate in a Personnel Security
Interview (PSI) in order to resolve the information.  The PSI did not resolve the security concerns.

The local DOE security office issued a Notification Letter to the individual on May 1, 2006.   The
Notification Letter alleges that the individual’s illegal use of drugs while holding a DOE access
authorization raises concerns under the security regulations codified at 10 C.F.R. § 710.8,
subsections (k) and (l) (hereinafter referred to as Criteria K and L respectively).  2/    
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2/(...continued)
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to
section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics,
etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of medicine, or as
otherwise authorized by Federal law.” 10 C.F.R. § 710.8 (k).  Criterion L relates in relevant part to information that a
person has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; . . .”  10 C.F.R. § 710.8(l).

In a letter to the local DOE security office, the individual exercised his right under Part 710 to
request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me as the
Hearing Officer in this case.  After conferring with the individual and the appointed DOE counsel,
10 C.F.R. § 710.24, I set a hearing date.  At the hearing, the individual testified on his own behalf
and elected to call eight witnesses: the individual’s parents, two friends, a former professor, two
managers and a psychologist.  The agency did not call any witnesses.  The transcript taken at the
hearing shall be hereinafter cited as “Tr.” Documents that were submitted by the DOE counsel
during this proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”

II. Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden on the individual because it is designed to protect
national security interests.  This is not an easy burden for the individual to sustain.  The regulatory
standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for granting security clearances indicates “that security determinations should err,
if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9  Cir. 1990), cert.th

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting
his access authorization “will not endanger the common defense and security and will be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710
regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).
Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the
security concerns at issue.

B. Role of the Hearing Officer

In access authorization cases arising under Part 710, it is my role as the Hearing Officer to issue a
decision that reflects my comprehensive, common-sense judgment, made after consideration of all
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the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to
resolve any doubt as to an individual’s access authorization eligibility in favor of the national
security.  Id.

III.  Findings of Fact

In 1996, at the age of 16, the individual applied to work as a part-time student intern with a DOE
contractor.  In connection with his work, the DOE required the individual to have a security
clearance.  On February 14, 1996, the individual signed and dated a DOE Security Acknowledgment
certifying that he understood that any involvement with illegal drugs could result in the loss of his
DOE access authorization.  The individual continued to hold a security clearance and work on a part-
time basis while in high school, college and graduate school.  In 2003, the individual graduated.  The
DOE terminated the individual’s security clearance at this time.  During the time the individual held
a security clearance as a student (1997-2003), he received yearly security refresher briefings which
were designed to remind the individual of DOE’s security rules and regulations, including DOE’s
policy on drug use.  In 2005, the individual applied to work for the same DOE contractor that he had
worked for while in school.  In order to reactivate his security clearance, the individual completed
several security forms including a Questionnaire for National Security Positions (QNSP).  In
response to questions on the QNSP, the individual revealed that he had used illegal drugs while
holding a DOE security clearance.  Subsequently the DOE asked him to participate in a Personnel
Security Interview (PSI).

During a PSI conducted on July 7, 2005, the individual admitted that he smoked marijuana in
February 1999 and used hallucinogenic mushrooms in November 2000 and November 2001, while
holding a DOE access authorization.  See DOE Exh. 1.  During his PSI, the individual stated that he
smoked marijuana on one occasion over Valentine’s Day weekend in 1999 when he was 19 years
old.  According to the individual, he and his girlfriend and two other couples shared a cabin over the
weekend.  Someone packed a marijuana pipe and passed it around at some point during their
weekend stay.  The individual states that he succumbed to peer pressure and inhaled from the pipe.
He further states that this was the first and only time that he smoked marijuana,  taking only one puff
from the pipe, although he has been around others in the past when they were smoking marijuana.
The individual asserts that he refused the pipe when it came around to him again.  With respect to
the hallucinogenic mushrooms, the individual states that he used them on two occasions, in 2000 and
2001.  On both of these occasions, the individual asserts that he was with friends from college when
one of them offered him a piece of a mushroom and he accepted.  Again, he states that he succumbed
to the pressure of wanting to be accepted by his friends.  The individual states that he has never
purchased, sold, distributed, trafficked in, produced, manufactured, grown or otherwise been
involved with marijuana, mushrooms or any other illegal drugs.  He further asserts that he no longer
associates with people who use illegal drugs and has no intention of using illegal drugs in the future.
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age and
maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.

IV.  Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of
the individual’s eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s
access authorization should be granted.  I  find that granting the individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the
national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision
are discussed below. 

The Individual’s Testimony

The individual testified about the circumstances surrounding his drug use in 1999, 2000 and 2001.
According to the individual, in February 1999, he spent the weekend in a cabin with his girlfriend
and two other couples.  Hearing Transcript (Tr.) at 105.  He stated that he was 19 years old at the
time while most of the others were several years older.  Id.  The individual stated that one of the
others present proceeded to pass around a small pipe of marijuana.  He stated that when the pipe
came around to him, the individual said “No” because he had never smoked marijuana.  Id.  The
individual testified that “there was pressure at that point in time, . . . we’re on vacation, this is
Valentine’s Day, . . . being a 19 year old, with a bunch of 25 year olds, who have graduated from
college, . . I did it.”  Id.   The individual further testified that he took one puff of the marijuana pipe
and felt “terrible.”  Id.   According to the individual, after taking the puff of marijuana,  he felt he
had made a mistake.  

With respect to his use of the hallucinogenic mushrooms, the individual testified that both of these
incidents occurred at fraternity retreats.  The individual stated that on both occasions a fraternity
brother brought mushrooms to the retreat.  When he was asked if he wanted some of a mushroom,
he said “No”, but later decided to try “to be a part of the group.”  Id. at 109.  The individual testified
that “It’s the stupidest decision I’ve ever made in my life.  I mean, in hindsight, it’s probably the
dumbest decision I ever made in my life.  I regret it.”  Id.  The individual stated that he was 21 and
22 years old at the time of these incidents.  

The individual testified that he was first granted an access authorization in 1996 and held it
continuously until December 2003.  When questioned about the February 14, 1996 DOE Security
Acknowledgment, the individual stated that he was 16 years old at the time he signed the form.  The
individual’s mother also signed the form because, according to the individual, he did not have the
legal capacity to read and sign the form by himself.  See DOE Exh. 7.  However, he testified that he
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could not remember reading nor signing the form.  Tr. at 111.  The individual asserts that although
he should have understood that DOE did not tolerate the use of illegal drugs, he states that he did not
really “absorb the knowledge” due to his young age when he filled out the forms.  He asserts that no
one ever told him at work or at security refresher briefings that DOE did not tolerate illegal drugs,
although he admits that he should have known this.   The individual also stated that he never signed
a drug certification and that there was no mention of DOE’s drug policy during the course of his PSI.
 Id. at 112.  Despite all of these statements, the individual reiterated that “common sense” would tell
him that DOE does not tolerate drug use.  Id. at 113.  Finally, the individual stated that he did not
participate in a 2001 Comprehensive Security Briefing as DOE Security stated in his Notification
Letter, but that he participated in a Comprehensive Security Briefing in 1997 when he was 17 years
old.  Id. at 116-117.  When asked whether he knew DOE’s position on drug use the individual
testified to the following:

It was . . . drugs are illegal, and I knew that, and like my dad said, I was in the DARE
program.  From the standpoint that drugs are illegal, I knew that there is a good
chance that DOE and [the contractor] probably didn’t allow it or had a policy against
it, but as of formal training and it put in front of my face every year, or something,
or a repetitive reminder of this, it was not there. . .  The concrete nature of the policy
was not clear to me.

Tr. at 134.

The individual testified that he has not used illegal drugs since these incidents.  He stated that he
presently lives a very healthy lifestyle and does not associate with people who use drugs.  Tr. at 106.
He further stated that he has never purchased nor possessed any drugs in his life and that he has no
intention of ever using drugs in the future.  Id.  During the course of the hearing, the individual
explained that his last instance of drug use was five years ago. Tr. at 128.   He testified that he has
matured a great deal.   Since the last instance of drug use, he has earned two college degrees and has
held staff positions at two government contractors.  Id.  According to the individual, “I’ve matured.
I would never make a decision to endanger my career like that again.  It’s an easy decision now.
Nobody could persuade me . . . to do drugs, period.”  Id.              

The Psychologist’s Testimony

The individual presented the testimony of a clinical psychologist who evaluated him.  The
psychologist testified that he conducted an evaluation of the individual, and administered the
Personality Assessment Inventory and the Rorschach tests to him.  According to the psychologist,
the individual scored within normal limits on this testing.  He further testified that there was “no
evidence of either an affective, emotionally based disorder, or a cognitive disorder.   No unusual
thinking.”  Tr. at 156.  In his opinion, the psychologist testified that there were no indications that
would affect the individual’s ability to hold a security clearance.  

During the course of the hearing, the individual’s psychologist offered extensive testimony about
adolescent brain function.  The psychologist particularly testified about the significance of the frontal
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lobe and how the frontal lobe of the brain evolves in a male.  According to the psychologist, the
frontal lobe of the brain basically consists of the “executive functions . . . It has to do with reasoning,
creating relationships, sequencing, gathering data from the environment.  Again, time and time
sequencing is in there.”  Id. at 158.  The psychologist testified that these frontal lobe functions do
not begin to evolve until about 13 years of age and can take over a decade to fully evolve, “it
develops until around 20 or 21, but real life data says about 24 or 25.”  Id.   The psychologist
indicated that “not everyone who would appear to be of adequate intelligence” develops frontal
lobes, “even people that have high IQs.”  Id. at 159.  He further indicated that it is the frontal lobe
functions that are responsible for an individual’s mature behavior.  The psychologist reiterated that
not everyone reaches a level of brain maturity. 

With respect to the individual, the psychologist testified that the individual’s situations with drug
use would be considered “developmentally completely appropriate judgment for somebody his age.”
Id. at 168.  He explained the following: “ It was as though [the individual] had brain damage and he
couldn’t regulate his behavior . . . he did, but still he was a teenager.  A few years later, he might
have thought of some other things as consequences or barrier or reasons to not, but again, with him
in particular as a teenager, he was more responsible and more well developed frontally than most
others would be of his same age, but still he was a teenager.”  Id.  According to the psychologist, the
individual’s behavior with respect to drugs was developmentally normal and he had no concerns
about his judgment in the future.  Id. at 169-171.  

The Supervisors’ Testimony

The individual offered the testimony of a former manager.  This manager has held an access
authorization for 21 years and supervised the individual from April 1999 through August 2002 when
the individual worked in his department as a student intern.  This former manager described the
individual as an intelligent worker who worked well with his co-workers and who was always
willing to take on challenges.  Tr. at 11.  He stated that he had so much confidence in the individual’s
abilities that his department helped to fund the individual’s graduate school education.  According
to the individual’s former manager, he had no reason to believe the individual was involved in drug
use or could be subject to exploitation or duress.  Id. at 13.       

The individual’s current supervisor testified that the individual is an excellent worker who comes
highly recommended by the staff with whom he works.  According to the individual’s current
supervisor, the individual has received nothing but very positive feedback on his performance
evaluations.  He testified that his program “would not be nearly as successful . . if [the individual]
wasn’t involved doing a lot of the day-to-day development and fieldwork.”  Tr. at 94.  He has
observed the individual in a number of settings, mostly at work and at departmental luncheons, and
never suspected that the individual used illegal drugs.  Id. at 98.  The individual’s current supervisor
believes that the individual is “very regretful for what he did” and now understands the seriousness
of his actions.  Id. at 99.    
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The Parents’ Testimony

The individual also offered the testimony of both of his parents.  His mother, who is now self-
employed, held a security clearance for a number of years in the past.  She described the individual
as a very intelligent and gifted child while growing up.  Tr. at 29.  The individual’s mother  testified
that her son never caused any kind of discipline problems as a child and never had any issues related
to drug usage.  She stated that she never saw any evidence that her son used illegal drugs.  Id. at 30.
When questioned about her signature on the individual’s 1996 DOE Security Acknowledgment form,
the individual’s mother testified that she signed the 1996 DOE Security Acknowledgment form
along with the individual because he was too young to sign the form by himself.  Id. at 32.  See DOE
Exh. 7.  She also testified that she signed the individual’s 1996 Questionnaire for National Sensitive
Positions (QNSP) form for the same reason.  The individual’s mother described her son as a very
conscientious person who experimented with drugs when he was young, but has no intention of ever
using drugs in the future.  Tr. at 39.  She reiterated that the individual has had a clearance for nine
years starting when he was 16 years old and has never had problems.  

The individual’s father similarly testified that the individual is a very bright, conscientious individual
who has always been compliant and willing to learn.  Tr. at 47.  He stated that he has never seen
anything to indicate that his son uses illegal drugs and considers him to be a very trustworthy person.
Id. at 48.  

The Professor’s Testimony

The individual offered the testimony of one of his university professors who taught the individual
from 2000 through 2002.  The professor described the individual as one of the best students he has
ever had, stating specifically that the individual’s academic ability was superior.  According to the
professor, he got to know the individual fairly well because his course required the students to work
as a team.  Tr. at 59-60.  The professor testified that the individual was a very responsible, mature
person.  He stated, “when I have a team of 10, 20 people, going from the 20 percent who do 80
percent of the work, [the individual] clearly fell into the 20 percent who did 80 percent of the work.”
Id. at 60.  The professor testified that he has never seen any evidence that the individual is a drug
user and added that he has had experience with other students who had serious drug issues.  Id. at
65.  

Friends’ Testimony

The individual offered the testimony of two of his college friends.  One of his friends has known the
individual since 1997 in high school.  This friend became closer to the individual in college when
they pledged the same fraternity.   Tr. at 70.  This friend testified that after graduating from law
school, he roomed with the individual for one year, from August 2005 to August 2006.  When
questioned about his knowledge of the individual’s drug usage, this friend stated that he was present
at both of the fraternity retreats where the individual states he consumed the hallucinogenic
mushrooms, but he did not personally witness the individual’s consumption.  Id. at 73.  He further
testified that in the entire time that he has known the individual, he has never witnessed the
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individual consuming any drugs whatsoever.  Id.  This friend stated that he considers the individual
to be an honest, reliable and trustworthy person.  Id. at 74.  

Another friend of the individual testified that he has known the individual for about 10 years,
attending the same university and joining the same fraternity as the individual.  Id.  at 84.   This
friend testified that he considers the individual to be a good friend and is currently the individual’s
roommate.  He stated that he has never seen the individual use drugs.  This friend also attended the
two fraternity retreats where the individual states he consumed the hallucinogenic mushrooms.  He
acknowledged that illegal drug use took place at the retreats, but never witnessed the individual using
drugs during the retreats.  Id. at 85.  This friend further testified that he has had conversations with
the individual concerning his viewpoint on drugs and stated that the individual  is “pretty much
against it in all ways, shapes and forms.”  Id. at 82.  He testified that the individual is an honest,
reliable and trustworthy person.  Id. at 83.   

Hearing Officer Evaluation of Evidence

A. Criterion K

As stated above, the Criterion K security concerns at issue here are predicated on statements made
by the individual during a PSI conducted by the DOE in July 2005.  Specifically, the individual told
the Personnel Security Specialist that he smoked marijuana in 1999 and used hallucinogenic
mushrooms on two occasions, November 2000 and November 2001.  As a general matter, use of an
illegal substance by an individual holding a security clearance is a source of serious concern since the
ability to safeguard national security information is diminished when judgment and reliability is
impaired, and individuals who use illegal substances may be susceptible to being coerced or exploited
to reveal classified matters.  These concerns are indeed important and have been recognized by a
number of Hearing Officers in similar cases.  See, e.g., Personnel Security Hearing, Case No. VSO-
0221, 27 DOE ¶ 82,792 at 85,762 (1999); Personnel Security Hearing, Case No. VSO-0200, 27 DOE
¶ 82,770 at 85,628 (1998).  I therefore turn to whether the individual has presented sufficient
mitigating evidence to overcome the concerns of DOE Security relating to his use of illegal drugs.
Based upon the record before me, I have determined that the individual has successfully carried his
burden in this regard.

In evaluating the totality of the circumstances surrounding the individual’s illegal drug use, I have
determined that the following factors did not weigh in the individual’s favor.  First, the individual’s
willful disregard for the law by using illegal drugs is a serious matter.  Second, the individual engaged
in this illegal conduct on three occasions while holding an access authorization.  Third, the
individual’s conduct was both voluntary and knowing.

Against these negative factors, I weighed the following positive ones.  First, the individual voluntarily
reported his use of illegal drugs to the DOE in 2005 when he executed his QNSP.  Second, through
his testimony, the individual convinced me that he understands the seriousness of his past drug usage
and is taking full responsibility for his actions.  The individual’s current behavior demonstrates that
he is now comporting himself in an honest, trustworthy and responsible manner.  Third, the evidence
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4/ The individual’s psychologist referred to several studies regarding frontal lobe functions and
suggested that the individual lacked the maturity to handle the situations he encountered with drugs.
However, the two tests the psychologist administered to the individual did not evaluate the frontal lobe
function of the individual.  Therefore, I will not accord any weight to the psychologist’s testimony in this
regard.

convinced me that the individual’s youth and immaturity at the time he used drugs may have
contributed to his poor judgment to use illegal drugs.  4/  Fourth,  the individual convinced me that
he has not used illegal drugs for over five years and does not associate with persons who use drugs.
The individual’s parents, friends and professor provided persuasive testimony to corroborate the
individual’s testimony on this point.  Fifth, the individual has told his parents, friends and supervisors
about his illegal drug use, a fact that appears to lessen his susceptibility to blackmail, coercion and
undue duress.  Sixth, the individual has provided credible assurances that he will not use drugs in the
future.  In the end, the individual has provided compelling testimonial evidence that leads me to
conclude that his past use of illegal drugs is unlikely to recur.  

On balance, the weight of the evidence demonstrates that the individual has transformed from an
immature, albeit very intelligent, college and university student to a more responsible and  focused
adult.  The individual chose to stop using illegal drugs on his own, testifying that his experimentation
with marijuana and hallucinogenic mushrooms made him feel “terrible.”  More importantly, the
individual testified that as a responsible adult who understands the importance of following rules and
laws, he has no intention of ever using illegal drugs again.  The individual has assumed full
responsibility for his past actions.  Accordingly, after carefully weighing all the evidence, both
favorable and unfavorable, I find that the individual has provided sufficient compelling evidence to
mitigate the Criterion K concerns at issue.

B.  Criterion L

To support its Criterion L allegations, the DOE alleges in the Notification Letter that (1) the
individual signed and dated a DOE Security Acknowledgment certifying that he understood that any
involvement with illegal drugs could result in the loss of his DOE access authorization; (2) the
individual acknowledged during a 2005 PSI that he was aware of the DOE’s policy regarding illegal
drug use and admitted that he was concerned that he could have failed a random drug test after using
marijuana in 1999, and (3) the individual attended  annual security refresher briefings which covered
DOE’s policy on the use of illegal drugs, from 1997 through 2003, and 2005 as well as a
comprehensive security briefing.  These Criterion L concerns relate to the individual’s honesty,
reliability and trustworthiness.

In response to the Criterion L concerns, the individual first contends that he was 16 years old when
he signed the DOE Security Acknowledgment.  He explained that he started working for DOE in
October 1996 as a student and that his mother had to sign the Security Acknowledgment because of
his young age.  The individual testified convincingly that he knew drugs were illegal and the DOE
would not tolerate drug use but blames his drug use on poor judgment and youthful indiscretions.
With regard to the comprehensive security briefing, the individual testified that he was 17 years old
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at the time he participated in this briefing.  He could not remember attending the briefing nor the
discussion on the use of illegal drugs.  Similarly, with respect to the annual security refreshers the
individual attended, he testified that he could not remember a discussion on DOE’s policy on drug
use and asserts that DOE did not specifically discuss its policy on drug use during these briefings.

This is a very close case because violating the law is a serious matter.  It is especially concerning that
the individual violated the law, three times during a three-year period, while holding a security
clearance.  When the individual signed the DOE Security Acknowledgment in 1996 and attended the
Comprehensive Security Briefing in 1997, he was less than 18 years old.  In view of the individual’s
age and immaturity at these times, I am convinced that the individual failed to fully understand the
obligations being imposed upon him as a clearance holder.  For this reason, I find that the individual’s
conduct does not cast doubt on his current reliability, trustworthiness, or good judgment.

I further find that despite the seriousness of the individual’s conduct, there are several positive factors
that outweigh the negative factors in this case.  The record shows that the individual voluntarily
disclosed his past drug use to the DOE on his 2005 QNSP.  The individual’s candidness in this regard
is a positive factor in his favor and demonstrates that he is taking full responsibility for his past
misdeeds.  See Personnel Security Hearing (Case No. TSO-0103) (affirmed by OSA 2004).
Moreover, the testimony of the individual and other witnesses attest to the fact that the individual has
matured a great deal since the events occurred that gave rise to the Criterion L allegations.  See
Personnel Security Hearing (Case No. TSO-0042) (mitigation of Criterion L found in a case where
a college student used illegal drugs after executing a Security Acknowledgment).  As explained fully
above, the individual convinced me that his violations of law on three occasions where isolated
incidents and that he has become a more  mature, responsible adult.  As a practical matter, I find that
the individual now understands the seriousness of his responsibility as a security clearance holder as
well as the overwhelming importance of fully adhering to DOE’s policy on drug use as well as DOE’s
other rules and regulations.  Overall, after carefully evaluating all the evidence, both favorable and
unfavorable, it is my common sense judgment that it is highly unlikely that there will be an recurrence
of the conduct that gave rise to the Criterion L concern.  I find, therefore, that the individual has
mitigated the Criterion L security concerns.    

V. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raised a doubt regarding
the individual’s eligibility for an access authorization under Criteria K and L.  After considering all
the relevant information, favorable and unfavorable, I have found that the individual has brought forth
sufficient evidence to mitigate the security concerns advanced by the DOE.  I therefore find that
granting the individual’s access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.  Accordingly, I have determined that the
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individual’s access authorization should be granted.  The parties may seek review of this Decision
by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: May 25, 2007.          
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Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: July 10, 2006 
 
Case Number:  TSO-0407 
 
This Decision concerns the eligibility of XXXXXXXXXX ("the 
Individual") for continued access authorization.  The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual's suspended 
access authorization should be restored.  For the reasons detailed 
below, it is my decision that the Individual's access authorization 
should not be restored at this time. 
 

I. FACTUAL BACKGROUND 
 
The Individual has worked for a DOE contractor and held a security 
clearance for about ten years.  In 2000, the Individual’s marriage 
began to disintegrate.  In September 2000, he was arrested for 
domestic violence and reported the arrest to the local security 
office (LSO).  DOE Ex. 15.   
 
The LSO interviewed the Individual, DOE Ex. 25, and referred him to 
a DOE consulting psychiatrist.  The DOE psychiatrist interviewed 
the Individual in 2001 and diagnosed an adjustment disorder.  The 
psychiatrist noted the Individual’s rehabilitation activities – 
anger management and Prozac therapy - and opined that the 
Individual was “psychiatrically cleared.”  DOE Ex. 11 at 3-4. 
 
In 2003, in conjunction with a reinvestigation for an upgrade of 
his clearance, the Individual completed a questionnaire for 
national security positions (QNSP).  In response to questions about 
illegal drug use, the Individual answered “No.”  DOE Ex. 22 at 8. 
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In 2004, an incident occurred that raised concerns about the 
Individual’s anger management.  The LSO interviewed the Individual, 
DOE Ex. 24, and asked for a release of medical records.  The 
Individual refused to provide the release, and the LSO documented 
that failure as a basis for termination of the clearance process.  
DOE Ex. 13.   
 
Shortly thereafter, the Individual provided the requested release 
for medical records and filled out a new QNSP (the 2005 QNSP).  On 
the 2005 QNSP, the Individual disclosed amphetamine use during 
2000.   
 
The Individual’s disclosure of his 2000 amphetamine use prompted 
the LSO to refer him to a DOE psychiatrist.  The DOE psychiatrist 
did not diagnose a substance abuse problem or mental condition that 
could cause a defect in judgment or reliability.  DOE Ex. 10. 
   
In 2006, the DOE notified the Individual that his illegal drug use 
and false answers on his 2003 QNSP raised security concerns.  DOE 
Ex. 1 (the Notification Letter).  The DOE cited three criteria.   
10 C.F.R. § 710.8(k) (Criterion K, illegal drugs); id. § 710.8(f) 
(Criterion F, falsification); id. § 710.8(l) (Criterion L, 
dishonesty).   
 
The Individual requested a hearing, and I was appointed to serve as 
the hearing officer.  At the hearing, DOE Counsel did not present 
any witnesses.  The Individual testified and presented 7 additional 
witnesses: an Employee Assistance Program (EAP) counselor, three 
workplace colleagues, two friends, and his girlfriend.  In 
addition, he submitted medical records and a letter from his ex-
wife.   
 

II. THE HEARING 
 

A.  The Individual 
 
The Individual testified that in 2000 he was having marital 
problems that started to affect his job.  Tr. at 8.  The 
Individual’s supervisor recommended that he go to the contractor’s 
Employee Assistance Program (EAP) “to get some time off and take 
care of this problem.”  Id.   
 
The Individual testified that he contacted an EAP counselor (EAP 
Counselor 1).  Tr. at 8.  He told her about his marital problems 
and drug use, and she recommended that he seek outside help.  Id.  
According to the Individual, EAP Counselor 1 stated that he “didn't 
want to get caught up” in the contractor’s EAP.  Id.   
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The Individual testified that, in addition to anger management 
counseling, he enrolled in a chemical dependency program and, after 
a month, attempted to return to work.  Tr. at 8.  The Individual 
testified that he was not ready and ended up taking off work for 
another month.  Id.  He testified that he continued to progress in 
recovery.  Id.   
 
The Individual testified that when he met with EAP Counselor 1 to 
obtain a release to return to work, she asked him if he had 
reported his drug use:   
 

[S]he asked me if I reported this to DOE, and I said, 
"No, not yet."  She said I was supposed to do that within 
three days.  I asked her, "What should I do?"  She asked 
me -- she asked me if I took care of the problem, and I 
said -- my response was, "I still am, through the 
chemical dependency program at [my health care 
provider]."  She didn't tell me not to report it, but we 
came to the conclusion that I would not.  

 
Tr. at 9.  He testified:  “I was the one responsible for the 
final decision.”  Id. 
 
The Individual testified that when he filled out the 2003 QNSP, he 
“didn't know what to do.”  Tr. at 9.  He did not report it “because 
I didn't report it when I was supposed to.  That was a big mistake, 
because knowing that I had lied to DOE about the drug use, this has 
been on my conscience every day for the last six years.”  Id. at 9-
10.  
 
The Individual testified that he “finally did what was right” and 
reported the drug use to DOE and the DOE psychiatrist, “knowing 
what was going to happen.”  Tr. at 10.  He further testified:  “The 
only reason I'm going through with this hearing, knowing that I was 
in the wrong, is that the accusations of being a threat to national 
security … are not true.”  Id.  The Individual testified that he 
“would never compromise the national security of this country for 
any reason whatsoever.”  Id. 
 
DOE Counsel asked the Individual for an update on the issue of 
therapy and his family situation.  Tr. at 39.  The Individual 
stated that he was taking Prozac and seeing an EAP counselor (EAP 
Counselor 2).  Id.  The Individual stated that he had little to do 
with his ex-wife, had a good relationship with his live-in 
girlfriend, and had an improved financial situation.  Id. at 39-43. 
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The Individual attributed his 2000 amphetamine use to stress 
associated with the breakdown of his marriage, and stated that he 
would not use illegal drugs again.  Tr. at 46.   
 
DOE Counsel also asked questions to elicit the chronology of events 
related to the Individual’s failure to disclose the drug use.  DOE 
Counsel referred the Individual to a question posed by the security 
specialist at the 2004 personnel security interview.  Tr. at 26-27. 
The Individual agreed that he should have disclosed that his 
counseling included chemical dependency.  Id.   After a review of 
the chronology, the following interchange occurred: 
 

Q:  …  And then basically from then [the time of illegal 
use] on, the problems and the chronology that I went over 
revolved around your trying to keep the government from 
knowing that you’d used the drugs? 
 
A:  I just felt that it was too late to disclose it, that 
I'd already hidden it from them, and I knew that this was 
what was going on happen, and I didn't want this -- I 
didn't want this.  
 
Q:  Okay. 
 
A:  But then it -- it ate at me every day, every day, 
every day, and I finally just decided to tell them, you 
know. 
 
Q:  It sounds like, from the chronology, that what 
ultimately made you tell them was that they found out 
because you had to give them the records? 
 
A:  They didn’t find out.  They didn’t find it.  I told 
them.  I disclosed it to them.  They wouldn’t have found 
out.   

 
Id. at 47.  The Individual concluded by stating that “it’s off my 
back now, so it makes me feel better.”    
 
   B.  EAP Counselor 2 
 
EAP Counselor 2 testified that she is a psychologist and manager of 
her employer’s EAP.  Tr. at 53-54.  She has seen the Individual 
since 2004 and has been treating him for depression.  Id. at 55-57. 
She testified that agitated depression had accounted for part of 
his anger management issues.  Id. at 57.  With the medication 
“there has been pretty significant success, in my mind, and so, 
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really, it's [the counseling’s] just become just kind of a checking 
in, seeing how he's doing, see, you know, if he has any other needs 
that I can help make recommendations on.”  Id. at 57.   
 
EAP Counselor 2 was aware of the 2000 illegal drug use, and her 
assessment was that “he's been in recovery since that time.”  Tr. 
at 59.  EAP Counselor 2 characterized the prior use “as self-
medicating of the depression.”  Id. at 60.  She testified that she 
has seen a commitment to addressing the depression through 
medication and counseling.  Id. 
 
EAP Counselor 2 testified that she usually reminds individuals of 
their obligation to report substance abuse.  Tr. at 61.  She 
testified that it would be improper for one of the EAP counselors 
to advise someone not to report substance abuse.  Id. at 63.  When 
asked about the Individual’s testimony that he and EAP Counselor 1 
concluded that he would not report his drug use, EAP Counselor 2 
stated:   
 

A.   It doesn't surprise me. 
Q.   That does not surprise you? 
A.   No, it does not. 
     XXXXXXXXXX 

 
Id. at 64.  EAP Counselor 2 testified that the Individual is 
honest:   
 

My experience with him is that he has consistently tried 
to explore what is the right thing to do, what do I need 
to do, what’s important to do ... and has sought help, 
has followed recommendations.   
 
[H]e’s here ... because he was honest, at a point where 
he's developing more insight, ... getting more grounded 
in things, ... dealing with his depression, and, ... I 
think there has really been a shift, because of the 
management of what he's doing for his life. 

 
Id. at 65-66.  In response to questions from DOE Counsel, EAP 
Counselor 2 acknowledged that her discussions with the Individual 
indicated that his desire to keep his job was a factor in his 
decision to disclose the drug use.  Id. at 71-72. 
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   C. Workplace Colleagues  
 

1.   The Individual’s Supervisor  
 
The Individual’s supervisor testified that he has worked with the 
Individual for six years and sees him every day.  Tr. at 78-79.  
The supervisor was aware of the nature of the security concerns.  
Id. at 79-81.  About a year ago, the Individual told him about 
amphetamine use some years earlier and the Individual’s failure to 
disclose it on his QNSP.  Id. at 81-82.  The supervisor stated that 
he has never had any reason to believe that the Individual used 
illegal drugs.  Id. at 82.   
 
The supervisor testified that the Individual told him that he 
falsified the QNSP because he feared it would affect his 
employment.  Tr. at 82.  The supervisor sees “a big difference” 
since then in the way the Individual thinks things through.  Id. at 
83.      
 
The supervisor testified that he believes that the Individual is 
honest.  The supervisor testified that the Individual is as  
 

easy and comfortable to work with, as far as his honesty, 
as anybody I've worked with.  You know, he -- I've never 
known him to lie to me about anything.  Like I said, as 
far as his integrity and honesty, you know, he's as good 
as anybody I've worked with. 

 
Tr. at 87.  The supervisor stated that when the Individual makes a 
mistake on the job, “he doesn't try to hide it from me, he comes to 
me, ‘Hey, I screwed up.’" Id. at 88. 
  
As for the Individual’s falsification of the 2003 QNSP, the 
supervisor stated that the Individual told him that it   
 

bothered him from the day that he'd put that down on the 
paper that he didn't use drugs, and it was with him every 
day that he worked, he said, and I believe him, because -
- I don't know -- because he's tried to do the right 
thing from the day that I've known him. 

 
Id. at 91.  The supervisor concluded:  “I think he's been caught in 
a bad situation a few times that he had no control over, and maybe 
he didn't make the best choices at that time.”  Id. at 92. 
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2.  Co-worker 1 
 
Co-worker 1 stated that he has seen the Individual at least once a 
week for the last four years.  Tr. at 104.  The co-worker indicated 
that he knew that the hearing concerned the Individual’s denial of 
drug use on a security questionnaire.  Id. at 105-07.    The co-
worker indicated that he believed that the Individual was honest 
and stated:  “He's never lied to me.”  Id. at 108.  The co-worker 
indicated that the Individual was very reliable:  “He finishes a 
job when he's supposed to.”  Id.  He indicated that he has never 
seen any indication or evidence of drug use.  Id.  The co-worker 
stated that he did not believe that the Individual would jeopardize 
security.  Id. 
 

3.  Co-worker 2 
 
Co-worker 2 testified that he sees the Individual “several times a 
week” since 2004.  Tr. at 113-14.  The Individual testified that he 
has never known the Individual to use illegal drugs.  Id. at 115.  
The co-worker believed that the issue in the hearing was about the 
Individual’s effort “to change some information, I guess, on his 
clearance papers” but he did not know what the information was.  
Id. at 115-16.  When asked if the Individual was an honest person, 
the co-worker stated:  “Absolutely.”  Id. at 116.  The co-worker 
has asked him to “watch over a job” or “make sure that a job gets 
done on time” and the co-worker has “never had a problem with him 
following through.”  Id.  The co-worker stated that they have 
worked together on jobs outside of work.  Id. at 117.  The co-
worker stated that the Individual was “absolutely not” a threat to 
national security.  Id. at 118. 
 

D.  The Individual’s Friends 
 

1. Friend 1 
 

Friend 1 has known the Individual since the 1980s.  Tr. at 95.  The 
friend is his former brother-in-law: the Individual’s ex-wife is 
the sister of the friend’s ex-wife.  Id.  The friend is also the 
godfather of the Individual’s daughter.  Id. 
 
The friend described the breakdown of the Individual’s marriage.  
“Well, he was very hurt ....”  Tr. at 97.  The friend stated that 
the Individual was “a stand-up guy.”  Id. at 97.  The friend 
described the Individual as “an extremely honest person.”  Id.   
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The friend testified that he had never known the Individual to use 
illegal drugs.  Id. at 98.  The only thing he knew was that the 
breakdown of the Individual’s marriage was a difficult time: 
 

I know he really hit a bump in the road there, and I know 
I really talked hard with him back during those times to 
help get him to get his life back on track again.  He 
loved his wife extremely, and it was just a rough time 
for him, you know, three kids ....  

 
Id.  The Individual’s friend stated that he did not believe that 
the Individual would resort to illegal drugs if another stressful 
situation occurred.  Id. at 101.   
 

2.  Friend 2  
 
Friend 2 stated that he has known the Individual for a “good 13 
years.”  Tr. at 127.  They used to socialize together and now work 
together on jobs associated with the friend’s business.  Id. at 
127-29.  The typical work day lasts 12 hours; they have breakfast, 
lunch, and dinner together; and sometimes the Individual stays at 
his house.  Id. at 132.  The friend testified that the Individual 
was honest and reliable.  Id. at 132-34.   
 
   D. The Individual’s Girlfriend 
 
The Individual’s girlfriend testified that she has known the 
Individual for about ten years, but they have been together since 
2002.  Tr. at 137.  She testified that the Individual is honest and 
trustworthy.  Id. at 138.  The Individual “raised his children to 
be honest, and they turned out wonderful” and “He's honest with 
me.”  Id.  She testified that he has done “nothing whatsoever” to 
make her doubt his honesty.  Id.   
 
The girlfriend testified that she and the Individual are 
“homebodies” and do projects around the house.  Tr. at 139.  She 
testified that they do not go out socially too often.  Id.   
 
The Individual testified that she has never seen the Individual use 
any type of illegal drugs.  Tr. at 139-40.  She testified that it 
“really bothered him” that he had not disclosed the earlier drug 
use so he “just came clean with it.”  Id. at 142.  She testified 
that “even now that he's going through this, he's still relieved 
that he said something about it.”  Id. at 144. 
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III. APPLICABLE STANDARD 
 
Under Part 710, the DOE may suspend an individual’s access 
authorization where “information is received that raises a question 
concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  In that case, the individual 
has the burden to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  Id. § 710.27(a).   
 
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  In 
considering derogatory information, the DOE considers various 
factors including the nature of the conduct at issue, the frequency 
or recency of the conduct, the absence or presence of reformation 
or rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  Id. § 710.7(c).  The ultimate decision 
concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In making that decision, I am guided 
by the adjudicative guidelines.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the 
President for National Security Affairs, The White House 
(Adjudicative Guidelines). 
 

IV. ANALYSIS  
 

A.  The 2000 Amphetamine Use   
 
The Individual’s amphetamine use in 2000 is undisputed.  The 
Individual disclosed that use, and the use constitutes derogatory 
information under Criteria K and L.  10 C.F.R. § 710.8(k), (l); 
Adjudicative Guidelines, Guideline H.  
 
The Individual has resolved the concern arising from his 
amphetamine use.  The Individual’s use was limited to a two-month 
period in 2000 when his marriage was disintegrating.  He enrolled 
in a counseling and chemical dependency program, which he completed 
over the fall of 2000 and the spring of 2001.  See August 30, 2006 
letter from health care provider and related documents.  The DOE 
psychiatrist was aware of this background and did not diagnose the 
Individual with a substance abuse problem or a mental condition 
that could cause a defect in judgment or reliability.  The 
following factors convince me that the Individual’s use of illegal  
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drugs is in the past:  the short duration of the use, the 
Individual’s initiative in seeking counseling, his recovery since 
that time, and the DOE psychiatrist’s opinion.  Accordingly, I 
conclude that the Individual has resolved the concern arising from 
that use.  See Adjudicative Guidelines ¶ 26(b) (demonstrated intent 
not to use drugs in the future), ¶ 26(d) (completion of prescribed 
treatment program and favorable prognosis).        
 

B.  The 2003 QNSP Falsification 
 

It is undisputed that the Individual gave false answers on the 2003 
QNSP.  Those false answers give rise to a security concern under 
Criterion F.  See Personnel Security Hearing, Case No. TSO-0368,  
29 DOE ¶ 82,973 (2006).   
 
On the positive side, I note that the use became known to DOE in 
late 2004 or early 2005.  I also note the Individual’s positive 
steps to address psychological problems that may contribute to poor 
decision-making.  See Adjudicative Guidelines   ¶ 17(d).  Finally, 
I note the testimony from the Individual’s witnesses that the 
Individual is honest and trustworthy.  I believe that those 
witnesses testified honestly and candidly. 
 
At this time, however, I am not convinced that the Individual has 
resolved the concern.  The Individual disclosed the use only when 
the alternative was to lose his clearance and his job.  Given that 
fact and the relatively recent nature of the disclosure, the 
evidence is not clear and convincing evidence of a sustained 
pattern of responsible behavior.  See generally Adjudicative 
Guideline ¶ 17 (mitigating factors).   
  

V. CONCLUSION 
 
The Individual has resolved the security concerns arising from his 
2000 amphetamine use.  The Individual has not resolved the security 
concern arising from his falsification of the 2003 QNSP.  
Accordingly, I cannot conclude that the Individual’s access 
authorization should be restored at this time.  Any party may seek 
review of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. § 710.28.     
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 9, 2007  



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.
                       November 30, 2006

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 12, 2006

Case Number: TSO-0408

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter “the individual”) to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual is eligible for an access authorization.  As discussed
below, I find that an access authorization should be granted in
this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the notification letter included a
statement of the derogatory information causing the security
concern.  

The Notification letter indicated concerns under Section 710.8(l)
(Criterion L), which pertains to reliability and trustworthiness.
In this regard, the letter cites a pattern of criminal conduct,
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2/ In this incident, which occurred in 1997, the individual took
a bicycle that he had repaired and for which he had not been
paid.  The bicycle was located at a repair shop and the owner
of the bicycle had not claimed it.  

including an arrest for shoplifting in 2003, and admission of
shoplifting about 10 times between 1994 and 1999.  The letter also
notes that during 1997 the individual was charged with (i) using a
telephone to terrify, or intimidate his ex-fiancée ; (ii) violating
an order of protection and aggravated stalking [involving his ex-
fiancée]; (iii) threatening his ex-fiancée, resulting in a
restraining order against him [issues (i), (ii) and (iii) will be
referred to as ex-fiancée incident]; and (iv) burglary, larceny and
receiving stolen property [hereinafter stolen property incident].2

According to the notification letter, these incidents raise
Criterion L security concerns because they indicate a lack of
trustworthiness.  

The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
brought forward as witnesses his counselor/therapist, his
girlfriend, his supervisor, a co-worker for whom the individual
acts as a technical assistant, a fellow student, and two former co-
workers, now social friends.  The DOE Counsel presented no
witnesses.   

II.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is “for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization.”  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
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authorization “would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the
interests of the national security test” for the granting of
security clearances indicates “that security-clearance
determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

III.  The Hearing 

A.  The Individual

The individual admits that the events cited in the notification
letter took place.  He further admits they were bad mistakes, and
that they show a pattern of poor behavior.  Transcript of Hearing
(Tr.) at 128, 129, 130, 139, 148.  He believes that this behavior
was caused by immaturity, self doubts, poor attitude, and an
identity struggle.  Tr. at 130, 136, 138, 140.  He indicated that
he previously did not have the character and moral fiber to
withstand his impulsive behavior.  Tr. at 150.  He indicated that
he has always been up front and honest about his past.  Tr. at 151.
He also noted that he sought counseling in order to try to
understand himself and his actions.  Tr. at 139.  Through his
therapy, he believes that he now has found the inner strength and
the tools to cope with the stresses of life.  Tr. at 147, 153, 154.

He believes that he has undergone other changes since the last
shoplifting incident in 2003.  For example, he now feels a new sense
of responsibility with his full-time position at the DOE site and
the fact that he owns his own home and must finance and care for it.
Tr. at 133, 134. He believes that he now has the inner strength to
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cope with the stresses of life.  Tr at 147, 153, 154.  He is proud
of what he has achieved, and is proud of being an honest,
upstanding, reliable citizen.  Tr. at 154.  He maintains that he no
longer has any impulse to shoplift or commit any other improper or
illegal act, but, in any event, he can now recognize an improper
impulse and take quick, appropriate action.  Tr. at 154.  He has a
plan to manage his finances so that they do not create undue stress
for him.  He regularly pays his mortgage and other bills, including
credit card bills.  Tr. at 155, 156.  His other techniques for
avoiding stress include recreational activities and exercise.  Tr.
at 156.  He stated that he will continue to seek counseling.  Tr.
at 154.  He is determined that the types of incidents that are at
the heart of this proceeding will not recur.  Tr. at 155, 156.  He
testified that his “life will [now] hold up to scrutiny no matter
who is examining it.”  Tr. at 151.     

B.  The Counselor/Therapist

The individual’s counselor is a “licensed professional clinical
counselor.”  Tr. at 91.  She has counseled the individual for about
a year, usually once a week or once every two weeks.  Tr. at 94, 96.
She was aware of the legal issues that are the subject matter of
this proceeding.  Tr. at 95. She found the individual to be “very
forthcoming” about those issues.  Tr. at 98.  She believed that his
actions were caused by low self esteem.  Tr. at 96, 98, 109.  The
counselor believes that through therapy, the individual has come to
value himself, and find meaning within himself, and that this new
confidence will correct the previous behavioral issues.  Tr. at 100,
102, 110.  She believes that the individual is now trustworthy and
dependable.  Tr. at 105, 111.  She is confident that the illegal
behaviors that are the subject of this proceeding will not recur.
Tr. at 103, 109-110, 111.  

C.  Personal Witnesses: the individual’s girlfriend; supervisor;
current co-worker; two former co-workers/social friends; fellow
student

The individual’s personal witnesses had all known the individual for
at least three to six years.  Tr. at 14, 23, 41, 76.  Two of the
witnesses, including his girlfriend, had known him for considerably
longer.  Tr. at 55, 114.  The witnesses either worked or studied
with the individual.  Several knew him socially, as well.  Tr. at
9, 23, 25, 27, 41-42, 56, 76, 78, 114, 116.  All of the witnesses
were aware to some degree about the shoplifting, stolen property and
ex-fiancée incidents.  The individual had discussed these incidents
with the witnesses as a part of his normal interactions with them,
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and not especially in anticipation of the hearing.  Tr. at 9, 28,
43, 45, 57, 62, 79, 123.  All of the witnesses believed that the
individual was reliable, honest and trustworthy.  Tr. at 16, 19, 20,
32, 46, 49, 61, 74, 82, 89, 118-19. Those who worked with him
testified that he is performs well on the job.  Tr. at 15, 49, 119,
121.  Further, none of these witnesses had ever seen the individual
act in an impulsive, angry or unusual manner.  Tr. at 21, 22, 37,
38, 54, 73, 87. 

IV.  Analysis 

The individual admits that the events cited in the notification
letter took place, and that they give rise to a security concern.
The issue here is therefore whether he has shown that he can be
counted on in the future to maintain his behavior at the level
expected of those holding a security clearance. 

As is evident from my description of the hearing testimony, all
witnesses believed the individual to be reliable and trustworthy.
They do not believe that the individual is likely to return to the
unacceptable patterns that he exhibited several years ago.  The
individual’s therapist testified very convincingly on this point.

Furthermore, I found the individual himself to be very earnest and
candid.  I was impressed by the individual’s honesty with his
friends and co-workers.  He had informed all of these witnesses
about his past illegal behavior, not just in contemplation of the
hearing, but as part of his ongoing interaction with them.  This
indicates to me that he is now fundamentally honest in how he
presents himself to others, and in any event is not the sort of
person who would allow himself to be placed in a position of
coercion or duress.  

I further believe that the individual is at a different place in his
life from time of the ex-fiancée, stolen property and shoplifting
incidents.  He is highly motivated to succeed.  He now has a
position of responsibility with a DOE contractor.  He also is
responsibly managing his own home.  He is about to complete his
college degree.  He has his finances under control.  He is proud of
those milestones, and I am convinced that he would not want to
jeopardize all that he has achieved by returning to his prior
irresponsible, impulsive and illegal behavior.  

Further, he has made considerable personal efforts with his
therapist to try to understand himself and his motivations.  The
individual is highly intelligent and reflective, and I believe,
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based on his testimony and that of his therapist, he now has the
tools, the perspective and the maturity to cope with the stresses
that in the past might have caused some irresponsible behavior.  

Finally, at the time of the last incident, in 2003, the individual
was 29 years old.  He is now 32 ½ years old.  I think that in this
three and one-half year period the individual has gone beyond that
immature, irrational time in his life, and that he can now be
counted on to be a mature, responsible employee and law-abiding
citizen.  I believe that this is how he now sees himself, and what
he expects from himself.  I therefore find that the individual has
mitigated the security concerns regarding his reliability and
trustworthiness.    

V.  CONCLUSION

As indicated above, I believe that the individual has mitigated the
Criterion L concerns raised in the notification letter and I
therefore find that he should be granted an access authorization.
The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 
 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: November 30, 2006
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         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 12, 2006 
 
Case Number:  TSO-0410 
 
This Decision concerns the eligibility of xxxxxxxxxxxxx (hereinafter "the individual") for continued 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material."  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the individual’s access authorization should be restored.  For the reasons 
detailed below, it is my decision that the individual’s access authorization should be restored.   
 
      I. BACKGROUND 
 
On May 12, 2006, the DOE issued a notification letter to the individual.  Attached to the notification letter 
was a statement entitled “Information creating a substantial doubt regarding eligibility for an Access 
Authorization” (hereinafter referred to as the “information statement”).  The information statement 
indicates that the individual was arrested for Driving Under the Influence of alcohol (DUI) on August 31, 
1996.  After that arrest, he stopped consuming alcohol until December  2000.  Information Statement B. 2. 
 On April 11, 2003 the individual was again arrested for DUI.  His breath alcohol concentration (BAC) 
was .012.  Following the second arrest, the individual was evaluated by a DOE consulting psychiatrist.  
The evaluations took place on December 13, 2003 and again on January 13, 2006.  In his evaluation report 
following the January 13 evaluation the DOE consulting psychiatrist diagnosed the individual with alcohol 
abuse.  
 
The notification letter finds that the alcohol incidents and the diagnosis of alcohol abuse by a DOE 
consulting psychiatrist create a security concern under Criterion J. 10 C.F.R. §710.8(j). 
   
The notification letter informed the individual that he was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual requested a hearing. 
I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (the hearing). 
 
At the hearing the individual was represented by counsel.  In his opening statement, the counsel indicated  
he would present testimony to demonstrate that the individual has been, with one exception, abstinent 
since 
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July 2005.  He also indicated he would present the testimony of a psychiatrist who evaluated the individual 
prior to the hearing (hereinafter the “individual’s psychiatrist”).  Transcript of Hearing (Tr.) at 7.  At the 
hearing, the DOE presented the testimony of the DOE consulting psychiatrist.    Below is a summary of the 
testimony at the hearing. 
 
 II. HEARING 
 
A.  The Individual  
 
The individual testified that after his April 2003 DUI arrest, he ceased consumption of alcohol for 
approximately eight months.  Tr. at 86.  In January 2004, he decided that he could resume moderate 
consumption of alcohol.  On September 14, 2005, the individual had a Personnel Security Interview (PSI). 
 DOE Exhibit #10.  The individual testified that the security specialist who conducted the PSI asked him 
many questions about his decision to resume consuming alcohol.  Based upon those questions the 
individual came to the conclusion that the DOE “thinks I can’t quit.”  Toward the end of the PSI the 
individual made a commitment to the security specialist that he would cease the consumption of alcohol 
(hereinafter “the 2005 verbal commitment to cease consumption of alcohol”). Tr. at 71.   
 
The individual testified that as a result of the insight he gained during the September 2005 PSI and his 
commitment to the security specialist, he did stop consuming alcohol.  However, at that time he did not 
discuss with his wife his decision to stop consuming alcohol.  Tr. at 84.  On December 28, 2005 he and his 
wife were observing their wedding anniversary.  Their son had sent his mother a special bottle of wine to 
help them celebrate.  Tr. at 72.  On December 28 his wife opened that bottle of wine and made persistent 
requests that her husband join her in toasting their anniversary with a glass of wine.  Tr. at 72.  The 
individual testified that after first refusing the wine he consumed a single glass of wine.  After he 
consumed that glass he told his wife about the PSI, his understanding of the DOE concern relating to his 
use of alcohol, and his promise to the security specialist that he would not consume alcohol.  He believes 
that his wife now understands and supports his decision not to consume alcohol.  The individual testified 
that he has not consumed any alcohol since December 28.  Tr. at 73.  He indicated with the exception of 
the single glass of wine with his wife, he has not consumed any alcohol and he has had no difficulty 
turning down suggestions that he consume alcohol.  Tr. at 79 and 82. 
 
The individual testified that his resolve to maintain his abstinence became stronger when he received the 
May 12, 2006 notification letter.  In his June 7, 2006 written response to the notification letter the 
individual wrote “I swear . . . to you I will never drink alcohol again.”  DOE Exhibit #4.  Hereinafter “the 
June 2006 written commitment to cease consumption of alcohol.”  The individual strongly believes that his 
written oath is a clear indication of his resolve not to consume alcohol in the future.  He testified that after 
he sent this letter to the DOE, he revealed to a church elder that he had taken a binding oath not to 
consume alcohol.  Tr. at 75.  He believes this oath indicates his one time consumption of alcohol on 
December 28 will not recur.  Tr. at 77.     
 
The individual testified that after his DUI arrests in 1996 and 2003 he made a conscious decision to stop 
consuming alcohol.  In both cases, after a period of abstinence, he decided to resume alcohol consumption. 
 He does not believe that he will again resume alcohol consumption because he now understands that DOE  
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has a serious concern related with his consuming alcohol.  Tr. at 88.  He testified that “what has changed is 
the realization that DOE wanted me to be abstinent . . . .  I know it sounds simplistic, but all through those 
years I didn’t know that.  That’s why [in the past] I returned to [consuming alcohol].”  Tr. at 94.  He was 
asked if he would resume consuming alcohol if he were no longer employed by the DOE.  He testified that 
he would not because he has “taken and oath” and it is “not a good thing for a person that has 
responsibilities to drink.”  Tr. at 89 and 91.    
 
B.  The Individual’s Supervisor  
 
The individual’s supervisor testified that he has worked with and supervised the individual for 10 years at 
the DOE site.  Tr. at 9.  He testified that the individual understands the nature of the work, is punctual and 
does a very good job.  He has never had a problem with the individual.  Tr. at 10.  
 
C.  The Individual’s Co-worker  
 
This witness testified that he has known the individual casually for 12 years.  He indicated that since the 
individual was laid off at the site they have worked together doing skilled manual labor.  Tr. at 14.   He 
believes the individual is a reliable worker and he considers him to be a good friend.  Tr. at 16.   
 
The co-worker testified that at the end of their work day he brings out his cooler from his truck and has a 
beer. He has offered the individual a beer on several occasions.  However, the individual has made it clear 
that he does not consume alcohol.  Tr. at 16.  He does not believe the individual has a problem with 
alcohol.  Tr. at 17. 
 
D.  The Church Elder 
 
The church elder has been a friend of the individual and his family for 30 years.  Tr. at 21.   The elder is a 
close neighbor and they have attended the same church for 30 years.  Tr. at 22.  He normally sees the 
individual twice a week.  He has never seen the individual consume alcohol to excess.  He testified that 
after the individual’s 2003 DUI, the individual came to him as a church elder and explained that he had 
been cited for DUI.  At that time, he was seeking spiritual-personal guidance about alcohol use.  Tr. at 33.  
After their discussion, he concluded that the DUI was a one-time incident and that it was “not an ongoing 
problem.”  Tr. at 34.  However, he testified that he recommended that the individual stop consuming 
alcohol.  Tr. at 36.  Finally, the church elder testified that he is not aware of any alcohol use by the 
individual in the last year.  Tr. at 36.  He believes that the individual is currently committed to abstinence.  
Tr. at 36.        
 
E.  The Individual’s Wife 
 
The individual’s wife testified that she and the individual have six children and have been married for 31 
years.  Tr. at 39.  She testified that the individual’s alcohol consumption has never created any specific or 
unusual problems in their family.  However, she recalled that in 2004 the individual consumed alcohol on a 
daily basis and she was somewhat concerned that if he continued that alcohol consumption pattern he 
might become dependent on alcohol.  Tr. at 40.   
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The individual’s wife further testified that since September 2005 the individual consumed alcohol on only 
one occasion.  That occasion was the December 2005 wedding anniversary discussed above.  Tr. at 60.  At 
that time, she told the individual it was a special occasion and she convinced him to have a glass of wine.  
Tr. at 51.  After drinking the glass of wine, the individual told her, for the first time, about his September 
2005 “verbal commitment to cease consumption of alcohol.”  Tr. at 60.  She testified that the individual 
told her that “it would probably [have been] better if he didn’t drink.” Tr. at 41.   She testified that he has 
not consumed any alcohol since that evening.  She gave as an example a 2006 super bowl party.  There 
was alcohol available at the party but the individual declined invitations to consume alcohol.  Tr. at 43.   
 
The individual’s wife indicated that the individual has on several occasions stopped consuming alcohol for 
significant periods of time.  On those occasions after a period of abstinence the individual resumed 
consuming alcohol.  However, this is the first time that the individual has “verbally committed himself to 
cease the consumption of alcohol.”  Tr. at 53.  She believes, notwithstanding the glass of wine in 
December 2005, the individual will fulfill his “verbal commitment not to consume alcohol.”  Tr. at 54.       
    
 
F.  The Individual’s Son 
 
The individual’s son, who is 26 years old, testified that he was twenty when he moved from his parents’ 
home and that he lived near to his parents until he was 22.  Tr. at 63.  In the last four years he sees his 
parents on a monthly basis.  Tr. at 64.  He testified that when he was living at home his father would have 
a drink or two but he never drank to excess. Tr. at 68.   
 
He testified that at the 2006 super bowl party when he offered his father some alcohol, his father was 
“adamant on not having anything.”  Tr. at 64.  He also testified that during a visit to his parents’ home in 
the fall of 2005 he had offered his father some beer but “he would not drink anything then either.”  Tr. at 
65.  He testified that he has not seen his father consume any alcohol in the last year and his father has told 
him that “he’s never going to drink again.”  Tr. at 66.  He believes once his father makes a commitment he 
will follow through.  Tr. at 67.      
 
G.  The Individual’s Psychiatrist 
 
The individual’s psychiatrist testified that he evaluated the individual on August 11, 2006.  Tr. at 103.  
During that evaluation, he diagnosed the individual with alcohol abuse in full remission.  Tr. at 105.  He 
testified that the individual “. . . has reached an awareness that . . . the use of alcohol is not in his own 
personal best interest, not just a matter of it’s not in his employer’s best interest, but in his own personal 
his own life and well-being.”  Tr. at 112.   
 
The individual’s psychiatrist testified that his professional opinion is that there is less than a 30% chance 
the individual will drink to excess in the next five years. He testified that  
 

I think he now realizes for himself and his own health and well-being as well as 
separately for his employment, I think he now has a family that understands and supports 
his abstinence.  I think he has made an open commitment to his church and his religion.    
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Tr. at 118. 
 
The individual’s psychiatrist believes that the individual’s current period of sobriety will end differently 
from his earlier periods of sobriety.  In this regard he testified:  
 

I think that at that time [1996 and 2003] he was still rationalizing and denying the fact 
that he was drinking too much and that for him he should drink none.  And I think it was 
part of the evolution of his awareness that had not yet come to the tipping point.  I think 
that later on we got to a tipping point where he finally could say  . . . I’ve got to stop for 
me and my health, et cetera, as well as for my employment. 

 
Tr. at 129.  
 
F. The DOE Consulting Psychiatrist 
 
The DOE consulting psychiatrist testified by telephone.  He confirmed that his January 13, 2006 report  
diagnosed the individual with alcohol abuse.  Tr. at 137.  He stated that since the individual was arrested 
for DUI in April 2003, there has not been a five year period “where [the individual] was abstinent or 
drinking under control.”  He concluded  
 

So he has not reached the 50% point.  In addition, we note that in [early] 2005 he’s still 
drinking a lot of whiskey, although he hasn’t gotten in trouble because of it.  So these 
things indicate to me that more likely than not he may again run into trouble. 

 
Tr. at 138.   

 
III. REGULATORY STANDARD 

 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
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This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
As is evident from the description of the testimony at the hearing, both psychiatrists diagnosed the 
individual with alcohol abuse.  The question before me is whether the individual has mitigated the security 
concern related to that diagnosis.  The testimony of the individual, his wife, his co-worker and his son 
convince me that the individual has, with the exception of one glass of wine on December 28, been 
abstinent since September 15, 2005.  Their testimony also indicates that the individual has made it clear to 
his family and friends that he is not consuming alcohol.   
 
The two psychiatrists did not agree on whether the abstinence period and other information presented by 
the individual mitigate the DOE security concern.  The DOE consulting psychiatrist testified that to 
mitigate the DOE security concern the individual must demonstrate a five year period in which he has no 
significant problems with alcohol.  In his view, this would support a 50% or less probability of relapse.  
Even though he was asked to consider whether he believes that the individual’s recent behavior has 
mitigated the security concern, the DOE consulting psychiatrist was unwilling to testify directly about the 
individual’s situation, and merely  repeated his general position that a person in the individual situation 
must demonstrate a five year period of no alcohol problems.  I found him to be unresponsive to my 
concerns.  The DOE psychiatrist did not explain why he believes a 50% probability of relapse is the 
appropriate standard for me to apply in determining whether the individual has mitigated the Criterion J  
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security concern.  Nor did he indicate why a five year period without a relapse meets his 50% probability 
of relapse standard.  I found his testimony very unenlightening and unrealistic. 
 
The individual’s psychiatrist took a more balanced approach.  He recognized that the likelihood that the 
individual will maintain his abstinence would be stronger if he had a better understanding of alcohol abuse 
and if his support system were more actively engaged in his commitment to sobriety.  However, he 
testified that the individual is sufficiently aware of his problem and the consequences of additional 
consumption of alcohol for him to find that the probability that the individual will drink to excess in the 
next five years is less than 30%.   
 
I do have a small lingering doubt here because my overall impression of the individual is that he does not 
fully understand the diagnosis of alcohol abuse and is not able to easily communicate with his family and 
friends regarding his alcohol use.  Nevertheless, I believe the individual has clearly committed himself to 
abstinence, and his family and the church elder are sufficiently aware of his commitment to abstinence.  I 
believe they will provide the support the individual needs to maintain his abstinence.  Even if the 
individual is not sophisticated enough to understand the alcohol abuse diagnosis, I believe his current 
assertions that he views his commitment to the DOE to abstain from alcohol as very different from his 
previous decision to cease alcohol consumption.  He used words such as “taken an oath.”   I am convinced 
that the individual now understands for the first time the nature of the DOE’s concern regarding his use of 
alcohol and he is very serious about keeping his commitment to the DOE.  In my opinion, these strong 
factors overcome my remaining doubts about whether he will maintain his abstinence.  Therefore, I am 
convinced by the individual’s psychiatrist that there is less than a 30% chance that the individual will 
consume alcohol to excess in the next five years.  I believe that a relapse possibility of less than 30%, 
under the circumstances presented here, is sufficient to mitigate the concern regarding the individual’s 
abuse use of alcohol.  See Personnel Security Hearing (Case No. TSO-0320), 29 DOE ¶ 82,920 (2006).  
Accordingly, I am persuaded that he has mitigated to the DOE’s Criterion J security concern.  
 
 V. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concerns under Criterion J of 
10 C.F.R. § 710.8.  In view of the record before me, I am persuaded that restoring the individual's access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest.  Accordingly, I find that the individual's access authorization should be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   November 3, 2006 
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1 An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to in this Decision as an access authorization or a security clearance.  

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced
with XXXXXX’s.

                                                                 July 2, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:                      Personnel Security Hearing

Date of Filing:                                  July 12, 2006

Case Number:                      TSO-0411

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.” 1  For the reasons that follow, I conclude that the individual’s security
clearance should not be restored at this time. 

I.  Background

The individual is employed by a Department of Energy (DOE) contractor and was granted a
security clearance in connection with that employment. In July 2005, the individual completed a
Questionnaire for National Security Positions (QNSP). Subsequently, the DOE obtained
information about the individual that is inconsistent with the information that he provided on the
QNSP. In December 2005, the individual was summoned for an interview with a personnel
security specialist. After this Personnel Security Interview (PSI), the Manager of the local DOE
office reviewed the individual’s file and determined that derogatory information existed that cast
into doubt the individual’s eligibility for a security clearance. The Manager informed the
individual of this determination in a letter that set forth in detail the DOE’s security concerns and
the reasons for those concerns. I will hereinafter refer to this letter as the Notification Letter. The
Notification Letter also informed the individual that he was entitled to a hearing before a
Hearing Officer in order to resolve the substantial doubt concerning his eligibility for access
authorization. The individual requested a hearing on this matter. The Manager forwarded this
request to the Office of Hearings and Appeals and I was appointed the Hearing Officer. 

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (f) and (l) of the criteria for eligibility for access to classified matter or
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2 A debt is “charged off” when the creditor no longer believes that the debt will be repaid, and writes
it off as a loss.  

special nuclear material set forth at 10 C.F.R. § 710.8. Paragraph (f) defines as derogatory
information indicating that the individual “has deliberately misrepresented, falsified, or omitted
significant information from a Personnel Security Questionnaire [or] a Questionnaire for
Sensitive (or National Security) Positions . . . .” With regard to this paragraph, the Letter states
that on the QNSP that the individual completed and signed in July 2005, he indicated that he had
not filed for bankruptcy during the preceding seven years. During his December 2005 PSI, the
individual stated that he last filed for bankruptcy during “the first part of ‘98.” PSI at 6. After
being reminded by the security analyst that he had in fact filed for bankruptcy in August 1999,
the individual said that he did not include this filing on his QNSP because he thought that it
occurred in early 1998, which would have been more than seven years prior to the date of the
QNSP. The Letter further states that when asked why he did not report this bankruptcy to the
DOE at the time of filing as he was required to do, he replied that he “was just ashamed.” PSI at
7.

Under paragraph (l), information is derogatory if it indicates that the individual “has engaged in
any unusual conduct or is subject to any circumstances which tend to show that [he] is not
honest, reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to
pressure, coercion, exploitation or duress which may cause [him] to act contrary to the best
interests of the national security. Such conduct or circumstances include, but are not limited to
. . . a pattern of financial irresponsibility.” 10 C.F.R. § 710.8(l). As support for this paragraph,
the Letter cites the individual’s admissions during the PSI that he filed for bankruptcy in 1992
and again in 1999, that since 1999 he has incurred debts on two credit cards that have been
“charged off,” and that he has not handled his finances in a responsible manner. 2 

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting the individual a
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.” 
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10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that restoring access authorization “will not endanger the common defense and security
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a). 

IV. FINDINGS OF FACT AND ANALYSIS

After reviewing the entire record in this matter, I find that the DOE has made a proper showing
of derogatory information raising legitimate security concerns under paragraphs (f) and (l). The
individual has admitted to providing false information on the QNSP and to filing for bankruptcy
on two occasions and handling his finances in an irresponsible manner. These circumstances
adequately support the DOE’s invocation of paragraphs (f) and (l) respectively. 

These allegations raise serious questions about the individual’s eligibility for access
authorization. The security clearance process is based on trust and a failure to answer questions
on a QNSP honestly is a breach of that trust. This can appropriately cause the DOE to question
whether the individual can be trusted to comply with security regulations. In addition, an
individual could be subject to coercion as a result of this dishonest act. Financial difficulties
stemming from irresponsible behavior can also leave a clearance holder vulnerable to coercion,
exploitation or duress.    

At the hearing, the individual did not dispute the information set forth in the Notification Letter.
Instead, through his own testimony and the submission of exhibits, he attempted to show that he
did not knowingly provide false information on his QNSP and that his financial affairs are now
in order.  

He testified that at the time he filled out the QNSP, he thought that he was telling the truth about
the timing of his second bankruptcy filing, that more than seven years had elapsed since that
bankruptcy. Hearing Transcript (Tr.) at 8. The individual then admitted, under questioning by
DOE counsel, that he also falsely answered “No” to Question 28(a) (“In the last seven years,
have you ever been over 180 days delinquent on any debt(s)?”) and Question 28(b) ( “Are you
currently over 90 days delinquent on any debt(s)?”) (28(b)). Tr. at 8-9. He indicated that he
provided false information on the QNSP because he had forgotten the date of his last bankruptcy 
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filing, and that if he were to fill out another QNSP, he would provide the correct information. Tr.
at 12.   

He explained that his divorce and the ensuing child custody battle led to his 1992 bankruptcy,
and that his participation in a strike contributed to the financial difficulties that culminated in
the 1999 filing. Tr. at 8, 10. He stated, however, that his current financial condition is “good,”
and that he is up to date on all of his payments. Tr. at 13, 23-39. He now has one credit card,
with a credit limit of $500, on which he recently made a payment of $450. Tr. at 17-18;
Individual’s Exhibit 1 at 11.

This testimony, supported by the individual’s exhibits, demonstrates that he has made significant
progress in addressing his financial problems. As an initial matter, although the individual has
had to negotiate reductions in the amounts owed to some of his creditors, as of the date of the
hearing he was up to date on all of his payments. Tr. at 23-39, Individual’s Exhibit 1.
Furthermore, the individual has submitted a budget and has demonstrated adequate knowledge of
his current expenses and financial obligations. Individual’s Exhibit 2; Tr. at 19-20, 41-43.
Finally, the individual testified that he is now depositing $75 per week into a savings account.
Tr. at 50.

However, for the reasons that follow, I conclude that the individual has not adequately addressed
the DOE’s security concerns under either paragraph (f) or (l). With regard to paragraph (f), I am
not convinced by the individual’s explanation for falsely indicating on his July 2005 QNSP that
he had not filed for bankruptcy within the last seven years. Although his explanation that he
thought that his August 1999 filing had in fact occurred during “the first part of 1998,” PSI at 6,
is convenient, I find it difficult to believe that less than six years after such a momentous event,
he would err not only as to the year, but also as to the time of year that the filing occurred. 

Moreover, even if I were to believe the individual’s explanation, it does not explain his false
answers to questions 28(a) and 28(b). This is because the record clearly indicates that the
individual was well over 180 days delinquent on at least two credit card accounts (Capital One
and FCNB Master Card) when he completed the QNSP, debts that he incurred after his 1999
bankruptcy. PSI at 17-19, DOE Exhibit 9. At the hearing, the individual testified that when he
filled out the QNSP, he “never really gave [these debts] any thought” because he “had started
paying them and had talked to [the creditors] about paying them.” Tr. at 8. However, the fact that
he had begun to address these delinquencies does not change the facts that they occurred, and
that the individual failed to disclose them on the QNSP. Given the lack of any significant
mitigating evidence, the DOE’s security concerns under paragraph (f) remain unresolved.
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With regard to paragraph (l), I conclude that the mitigating evidence presented by the individual
is insufficient to adequately address the concerns raised by his troubled financial history. That
history includes bankruptcy filings in 1992 and 1999 and a recurrence of financial difficulties
that led to charge-offs by two credit card companies in 2003, and the referral of the individual’s
debt by a third creditor (CitiFinance) to a collection agency. I recognize that the individual has
asserted, without supporting evidence, that his bankruptcies were due in large part to a divorce
and custody battle, and to his participation in a strike. However, even assuming that these
assertions are true, it is evident that the individual also made substantial discretionary
expenditures for jewelry, dining out and “crazy stuff,” PSI at 12-14, purchases that contributed
to the bankruptcies. The individual admitted during the PSI that there was no reason that he
should not have been able to pay his debts, PSI at 14, and that he had not handled his finances in
a responsible manner. PSI at 7-8, 21, 22. 

Once such a pattern of financial irresponsibility has been established, the individual must
demonstrate a new pattern of financial responsibility that is sufficient to indicate that a return to
the irresponsible pattern is unlikely. See, e.g., Personnel Security Hearing, Case No. VSO-0108,
December 3, 1996. Although, as outlined above, the individual has made significant progress in
getting his financial affairs in order, he has not yet established a pattern of financial
responsibility of sufficient duration to convince me that a return to his previous pattern is
unlikely. The individual did not make substantial progress toward paying off his debts until
August 2006, one month prior to the hearing. Individual’s Exhibit 1. This limited period is
insufficient to allay the legitimate concerns raised by his history of bankruptcies and financial
irresponsibility that spans a period of at least 14 years. The individual has not adequately
mitigated the DOE’s security concerns under paragraph (l).

VI. CONCLUSION

Based on the factors discussed above, I find that the individual has not adequately addressed the
security concerns set forth in the Notification Letter. Accordingly, he has not demonstrated that
restoring his clearance would not endanger the common defense and would be clearly consistent
with the national interest. The individual’s security clearance should not be restored at this time. 

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: July 2, 2007
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An access authorization is an administrative determination that an individual is eligible for access1

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred
to in this Decision as access authorization or a security clearance. 

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                              February 8, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      July 12, 2006

Case Number:                      TSO-0412

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  For the reasons set forth below, I conclude that the individual’s security1

clearance should not be restored at this time. 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor and was granted a security
clearance in connection with that employment. In May 2005, a Personnel Security Specialist from
the DOE’s local security office conducted an interview with the individual. During this Personnel
Security Interview (PSI), the individual made certain statements that called into question his
continued eligibility for access authorization. After the PSI, the individual was referred to a local
psychiatrist for a DOE-sponsored evaluation. The psychiatrist (hereinafter referred to as “the DOE
psychiatrist”) subsequently submitted a written report to the local security office setting forth the
results of that evaluation. 

After reviewing all of the information in the individual’s personnel security file, including the results
of the interview and the psychiatric evaluation, the local security office determined that derogatory
information existed that cast into doubt the individual’s continued eligibility for a security clearance.
The manager of the local DOE office informed the individual of this determination in a letter that
set forth in detail the DOE’s security concern and the reasons for that concern. I will hereinafter refer
to this letter as the Notification Letter. The Notification Letter also informed the individual that he
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
concerning his eligibility for access authorization. 
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The individual requested a hearing on this matter. The local security office forwarded this request
to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The DOE introduced
eight exhibits into the record of this proceeding and presented the testimony of the DOE psychiatrist
at the hearing. The individual submitted two exhibits and presented the testimony of two witnesses,
in addition to himself. 

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraph (j) of the criteria for eligibility for access to classified matter or special nuclear
material set forth at 10 C.F.R. § 710.8.  

Paragraph (j) pertains to information indicating that the individual “has been, or is a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or as suffering
from alcohol abuse.” As support for this allegation, the Letter cites statements made by the
individual during the PSI indicating that (i) he had been arrested for Driving While Intoxicated in
1975 and 1977; (ii) he voluntarily checked himself into a local alcohol treatment program in 1996,
where he was advised to stop drinking and received counseling toward that end; (iii) he attended
Alcoholics Anonymous (AA) meetings once a week for two or three months after being released
from the alcohol treatment program, but has since attended AA sporadically and never completely
stopped drinking; (iv) from 1971 to 1975, during a typical week he would drink “a 12-pack” from
Monday to Friday and would “party down” on weekends, becoming intoxicated “once a week;” (v)
in 1975 the individual stopped drinking hard liquor because it was “rotting [his] gut out”and “just
getting [him] in trouble;” and that (vi) he resumed drinking after his 1996 alcohol treatment,
consuming two or three beers after work, perhaps a six-pack on non-work days, and became
intoxicated about “once a month.” This pattern continued up to the date of the PSI.  PSI at 5-25. 

The letter also cites the DOE psychiatrist’s diagnosis that the individual suffers from alcohol abuse
with insufficient evidence of reformation or rehabilitation.

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting the individual a  security
clearance would compromise national security concerns. Specifically, the regulations compel me to
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances
surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and
any other relevant and material factors. 10 C.F.R. § 710.7(c). 
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 In other DOE security clearance proceedings, Hearing Officers have consistently found that a2

diagnosis related to excessive alcohol use raises important security concerns. See, e.g., Personnel
Security Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807 (2005); Personnel Security Hearing, Case
No. VSO-0079, 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing,
Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security
Hearing, Case No. VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (affirmed by
OSA, 1995). In these cases, it was recognized that the excessive use of alcohol might impair an
individual’s judgment and reliability, and ability to control impulses. These factors amplify the risk
that the individual will fail to safeguard classified matter or special nuclear material. Id.

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting access authorization “will not endanger the common defense and security and will
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security
Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and
cases cited therein. The regulations further instruct me to resolve any doubts concerning the
individual’s eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

After reviewing the entire record in this matter, I find that the DOE has made a proper showing of
derogatory information raising legitimate security concerns under paragraph (j) of the criteria for
eligibility for access to classified matter or special nuclear material. Specifically, the DOE
psychiatrist’s diagnosis of Alcohol Abuse and the individual’s statements during the PSI concerning
his drinking adequately justify the invocation of Paragraph (j). Further, the individual has failed to
adequately address the security concerns raised by that information.  My reasons for this conclusion2

are set forth below. 

At the hearing, the individual did not contest the DOE psychiatrist’s evaluation. Instead, he
attempted to show that he is rehabilitated from any alcohol use disorder and that he does not
represent an unacceptable security risk. He attempted to do this primarily through his own testimony
and that of a co-worker and of his supervisor. 

The individual’s co-worker and supervisor both testified that the individual is a good worker and that
they had never seen any indication on the job that the individual was under the influence of alcohol.
However, both indicated that their association with the individual was limited to the workplace.
Hearing transcript (Tr.) at 6-25. 

The individual testified about his history of alcohol use, essentially confirming the information set
forth in the PSI and the Notification Letter. However, he indicated that he has reduced his alcohol
consumption significantly since the PSI, to an average of approximately two beers a week. Tr. at 35.
Regarding his future intentions concerning alcohol, he said, “I’d rather have my job than a can of 
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 Gastritis is an inflamation of the stomach, especially of its mucous membrane. It was the3

individual’s continued alcohol use despite suffering from this condition, along with the individual’s
previous legal problems, that formed the basis for the DOE psychiatrist’s diagnosis of Alcohol
Abuse. Tr. at 51.  

beer. So my intent is to really try to get off of it..” Tr. at 38. Toward that end, he testified that he has
been attending AA meetings once a week since June 2006. He further stated that he does all of his
drinking at home, and has not had an alcohol-related citation in approximately 30 years. Tr. at 28.

In support of these contentions, the individual submitted a driving history record from the
jurisdiction in which the individual lives, showing no citations for the past five years. In addition,
he produced a piece of paper which purports to show the dates and times of five AA meetings during
the period from August 18, 2006 through September 15, 2006. Each date has a signature next to it
(of a person who attended the meeting with the individual) with a statement at the top of the page
averring that the individual attended AA meetings on the dates provided. 

From the testimonial and documentary evidence presented, I conclude that the individual has been
attending AA since at least August 18, 2006 and has probably not had an alcohol- related driving
citation in recent years, and I find these factors to be of some limited mitigating value. However,
even if I was to fully accept the individual’s contentions that he has been attending AA since June
2006 and has refrained from driving while intoxicated since his two arrests in the 1970s, I could not
conclude that he has demonstrated adequate rehabilitation or reformation from his Alcohol Abuse.

In his report, the DOE psychiatrist did not provide specifics about what the individual would have
to do to demonstrate adequate reformation or rehabilitation from his disorder. However, the DOE
psychiatrist did say that “abstinence from the use of alcohol would be necessary for an extended
period of time” in order to achieve these objectives. DOE exhibit 8 at 3. Although the individual
testified that, as of the date of the hearing, he had not consumed alcohol for “about two or three
weeks,” Tr. at 35, he also indicated repeatedly that he continues to “fudge a little bit and have a beer
here and there.” Tr. at 28, 34, 35. It is therefore clear that he has not abstained from alcohol use.
Accordingly, after hearing all of the testimony at the hearing and examining the exhibits, the DOE
psychiatrist testified that he continued to adhere to the conclusions on page three of his report, i.e.,
that the individual was not showing adequate evidence of reformation or rehabilitation. Tr. at 56. 

I am also concerned about the fact that the individual was diagnosed as alcohol- dependent in 1996
during his participation in the local drug treatment program. Tr. at 50. At the hearing, the individual
attacked the credibility of this diagnosis. He said that he saw the diagnostician “for about five
minutes. And not judging him or anything, but to me, if you came in there with an alcohol problem,
you were an alcoholic; if you came in with a drug problem, you were a drug addict; you came in
there for a sex offense, you were a sex . . . offender or something.” Tr. at 27. Furthermore, the DOE
psychiatrist indicated that he did not know the basis for this diagnosis, and that the individual did
not qualify for a such a diagnosis when the DOE psychiatrist saw him. DOE exhibit 8 at 1, 3.
However, the individual has continued to consume alcohol despite suffering from gastritis, a
condition that he was informed was caused or exacerbated by his alcohol usage.  DOE exhibit 8 at3

1, Tr. at 50. This leads me to believe that the individual’s alcohol problem is more severe than he
is currently willing to acknowledge. 
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V. CONCLUSION

In his report, the DOE psychiatrist stated that the individual continues “to use alcohol and as such
shows no adequate evidence of rehabilitation and reformation. Abstinence from use of alcohol would
be necessary for an extended period of time in order to achieve full rehabilitation and reformation.”
DOE exhibit 8 at 3. Because the individual has not abstained, I believe that these conclusions are still
applicable to him. 

I therefore find that the individual has failed to adequately address the security concern set forth in
the Notification Letter, and I conclude that he has not demonstrated that restoring his clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Accordingly, the individual’s access authorization should not be restored at this time. The individual
may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. §
710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: February 8, 2007
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*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
 
                                                                November 14, 2006       
 
         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 12, 2006 
 
Case Number:  TSO-0413 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxx (hereinafter "the individual") for continued 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material."  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the individual’s access authorization should be restored.  For the reasons 
detailed below, it is my decision that the individual’s access authorization should not be restored.   
 
      I. BACKGROUND 
 
On May 26, 2006, the DOE issued a notification letter to the individual.  Attached to the notification letter 
was a statement entitled “Information creating a substantial doubt regarding eligibility for an Access 
Authorization” (hereinafter referred to as the “information statement”).  The information statement 
indicates that the individual was arrested for disorderly conduct as a result of being intoxicated in 1977.  
Information statement at 5a.  He was arrested for Driving Under the Influence of alcohol (DUI) in the 
1980s. Information statement at 5b.  In April 1989 he was arrested for sexual assault when he was 
intoxicated.  Information statement at 5c.  He was arrested for DUI in March 1996 and June 1996.  
Information statement at 5e.  Finally, he was arrested for DUI in March 2004.  Information statement at 
5.f.   
The individual was evaluated by a DOE consulting psychiatrist on December 5, 2005.  In his December 6 
report the DOE consulting psychiatrist diagnosed the individual with alcohol abuse. The DOE consulting 
psychiatrist report is DOE Exhibit #7.   
 
The notification letter finds that the alcohol incidents and the diagnosis of alcohol abuse by a DOE 
consulting psychiatrist create a security concern under Criterion J. 10 C.F.R. §710.8(j). 
   
The notification letter informed the individual that he was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual requested a hearing. 
I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (the hearing). 
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At the hearing, the individual was represented by counsel who indicated in his opening statement that he 
would present the testimony of the individual, the individual’s sister, his friends and co-workers.  He stated 
that their testimony would demonstrate that the individual has significantly reduced his consumption 
alcohol, and that the past alcohol related “indiscretions” are unlikely to recur.  Transcript of Hearing (Tr.) 
at 7.   The individual also presented the testimony of a psychiatrist who evaluated him prior to the hearing 
(hereinafter the “individual’s psychiatrist”).  At the hearing, the DOE presented the testimony of the DOE 
consulting psychiatrist (hereinafter the “DOE consulting psychiatrist”).    Below is a summary of the 
testimony at the hearing. 
 
 II. HEARING 
 
A.  The Individual  
 
The individual testified that after his March 2004 DUI arrest, he decided it was time to reduce his level of 
alcohol consumption.  Tr. at 14.  Between March 2004 and January 2006 he has limited his alcohol 
consumption to one or two drinks per day, he does not go to taverns, he has never become intoxicated, he 
has never driven an automobile after consuming alcohol, and he has been able to socialize with his friends 
without consuming alcohol.  Tr. at 14-16.  He testified that since March 2004 “. . . I have shown myself [as 
having] great restraint in getting to that point.  I don’t want to go through this ever again.  I have a house 
that I need to take care of, and the only way I can take care of this house is to have this job.  Tr. at 18.   
 
He testified that since January 2006, he has further reduced his level of alcohol consumption. Tr. at 17.   “I 
hardly drink.  I don’t go out and drink.  I have very little association with alcohol.”  Tr. at 21.  He indicated 
he currently has no more than 4 or 5 beers in any one week.  Tr. at 19.  He testified that if he lost his job he 
would not increase his level of alcohol consumption.  Tr. at 22.   
 
The individual explained the reason for the change in his behavior.   “Getting older, you learn through your 
mistakes.  As my record shows, I’ve made quite a few.  I’m finally taking things the way they are coming 
and I’m leaving all the bad stuff behind me and I’m looking forward to a good future.”  Tr. at 20.  He 
believes that in the last two and a half years he has demonstrated to his “family members that I am finally 
straightening my life out.”  Tr. at 23.   
 
B.  The Individual’s Five Co-Workers  
 
The individual’s first co-worker testified that he has known and worked with the individual for five years.  
Tr. at 26.  The co-worker testified that the individual is professional and takes his job very seriously.  Tr. at 
28.  He has been to the individual’s house two times for picnics, and on another occasion he attended a 
dinner hosted by their mutual supervisor.  Tr. at 27 and 30.   At all of those occasions the individual 
consumed alcohol in a responsible manner.  Tr. at 30.  He has never seen the individual consume alcohol 
to excess or to drive after he has consumed alcohol.  Tr. at 30. 
 
The individual’s second co-worker testified that he has worked with the individual for four or five years.  
On occasional projects he was the direct supervisor of the individual.  Tr. at 33.  He testified that the 
individual is very professional and is trustworthy.  Tr. at 33.   He has interacted with the individual socially  
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on several occasions and he has been in the individual’s home on a number of occasions.  Tr. at 34 and 37. 
He has seen the individual consume alcohol, but never to excess.  Tr. at 34.  He has never seen the 
individual drink on the job.  Tr. at 34.    He stated that on the job the individual behaves professionally at 
all times.  Tr. at 35.   
 
The individual’s third co-worker testified that he has known the individual for five or six years.  He also 
was occasionally the direct supervisor of the individual.  Tr. at 38.  He believes the individual is a 
“fantastic employee.”  Tr. at 40.  He attended the two picnics at the individual’s home described by the 
individual’s first friend.  He testified that during both picnics the individual’s consumption of alcohol was 
moderate.  Tr. at 42.  He testified that the individual would never violate any security regulation and if he 
is able to return to the job he would like to have the individual work for him.  Tr. at 44.   
 
The individual’s fourth co-worker testified that she has known the individual for six years.  Tr. at 51.  She 
has worked with the individual on a number of projects.  Tr. at 51.  She testified that the individual is a 
very good worker.  Tr. at 51.  She has never seen the individual consume alcohol to excess.  Tr. at 53.    
 
The fifth co-worker is the lead supervisor of the individual and the four co-workers who testified at the 
hearing.  Tr. at 46.  He testified that he has known the individual for four years and has socialized with him 
five or six times.   Tr. at 46.  The individual consumed one drink at each of those social occasions.  Tr. at 
49.  He has never seen the individual’s behavior indicate that he was under the influence of alcohol.  Tr. at 
47.         
 
C.  The Individual’s Friends  
 
Both of the individual’s friends and his sister testified by telephone.  They live in the individual’s home 
town which is several hundred miles from the individual’s current home.  Tr. at 56 and 65.   The individual 
visits his home town several times a year to visit his family.   
 
This individual’s first friend testified that she has known the individual since high school and she considers 
him to be a life long-friend.  Tr. at 57.  She visited the individual’s home for four days in May 2006.  She 
testified that “We didn’t do very much drinking at all during that time.”  Tr. at 59.  The individual’s 
alcohol consumption was limited to beer and wine and she characterized the individual as “a light drinker.” 
 Tr. at 58.  She indicated light drinking is three beers over three hours.  Tr. at 63.  She then discussed a 
high school class reunion in August 2005.  At that event, he consumed alcohol in moderation.  Tr. at 60.  
She also testified that she frequently talks to the individual on the telephone.  Tr. at 60.  These telephone 
calls take place at different times and she has never had any indication that the individual was under the 
influence of alcohol.  Tr. at 60.      
 
The individual’s second friend testified that he has known the individual for 35 years.   Tr. at 65.  He 
occasionally talks with the individual on the telephone and he has breakfast with the individual when he 
visits his home town.  Tr. at 65.  He believes the individual has “changed his drinking habits quite a bit.  I 
think [as he is getting older] . . . he’s realizing that he’s got to take care of his drinking problem, drinking 
less [or responsibly].”  Tr. at 66.  He has not seen the individual consume alcohol to excess in the last 
several years.  Tr. at 66.     
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D.  The Individual’s Sister 
 
The individual’s sister testified that she lives in the individual’s home town.  Tr. at 71.  She estimated that 
she sees the individual once every three months.  Tr. at 73.  She testified that five to seven years ago the 
individual would consume 4 to 6 beers at one time.   Tr. at 77.  She visited and stayed at the individual’s 
home for three days a few weeks before the hearing.  Tr. at 72.  She discussed the individual’s alcohol 
consumption during that visit.   “During the course of the day, sometimes there was no alcohol.  It was 
soda.  Every once in a while, it was just a beer or two.”  Tr. at 75. She characterized the change as a drastic 
reduction in his consumption of alcohol. Tr. at 74.  At no time during the visit did she  see the individual 
under the influence of alcohol.  Tr. at 75.  She concluded by testifying 
 

He has really changed his life around.  He has really gotten serious about the things that he 
owns.  He wanted to stay where he is.  He likes the area.  He doesn’t want to mess it up.   
He really wants to change his life and make sure that he can continue doing what he’s 
doing.   

 
Tr. at 76.   
 
F. The DOE Consulting Psychiatrist 
 
The DOE consulting psychiatrist testified by telephone.  He confirmed that his December 6, 2005 report  
diagnosed the individual with alcohol abuse.  Tr. at 83.  He stated that since the individual was last arrested 
for DUI in March 2004, the individual has not had a five year period with no alcohol related problems.  Tr. 
at 87.  Since there has not been a five year period without an alcohol related problem he believes it is more 
likely than not that the individual’s consumption of alcohol will cause a future problem.  Tr. at 93.   
 
The DOE consulting psychiatrist testified that many heavy drinkers reduce their level of alcohol 
consumption when they reach the age of 50 or 55.  Tr. at 97.   Nevertheless, the DOE consulting 
psychiatrist did not believe that the individual’s age, 55, changes his standard of a five year period of 
no significant problem with alcohol in order to demonstrate rehabilitation.  Tr. at 97.    
 
G.  The Individual’s Psychiatrist 
 
The individual’s psychiatrist testified that he evaluated the individual on September 7, 2006.  Tr. at 102.  
During that evaluation, he diagnosed the individual with alcohol abuse.  Tr. at 103.   
 
The individual’s psychiatrist believes the individual is currently drinking responsibly, and it is likely that 
the individual will be able to continue his pattern of responsible consumption of alcohol.  Tr. at 105.   The 
individual’s psychiatrist mentioned three factors that indicate the individual is likely to continue to drink 
responsibly in the future.  The first positive factor is that the individual has a sincere desire to maintain his 
home and his job, and those goals are an ongoing motivation for him to reduce his consumption of alcohol. 
 Tr. at 108 and 115.  He testified that  
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[this individual]has reached an awareness that . . . the use of alcohol is not in his own 
personal best interest, not just a matter of it’s not in his employer’s best interest, but in his 
own life and well-being.   

 
Tr. at 112.   
 
The individual’s psychiatrist believes alcohol relapses are often caused by stress and therefore the ability 
to manage stress would increase the individual’s probability of maintaining his responsible drinking 
behavior. He testified that the individual finds satisfaction in working on his new home, and that this 
hobby will  help the individual cope with the normal stressors in his life, thereby reducing the likelihood of 
a relapse.  Tr. at 112.  The final positive factor mentioned by the individual’s psychiatrist is that the 
individual has developed the ability to socialize with friends and family without the use of alcohol.  Tr. at 
114.   
 
The individual’s psychiatrist also noted two factors that make it more likely that the individual will 
relapse. The first is that the individual continues to consume alcohol on a regular basis.  This places the 
individual in a situation in which he may inadvertently consume alcohol to excess. Tr. at 112.  The second 
factor is the individual’s failure to receive alcohol counseling, which in his view could result in the 
individual’s failure to understand the steps necessary to control his level of alcohol consumption.1  Tr. at 
111.   
 
He indicated that considering all of the factors the individual’s likelihood of relapse is low: 

 
I can not predict exactly [the likelihood of a relapse], but the likelihood seems to be fairly 
low since he has reasons for controlling his drinking.  One other thing is that individuals 
with this particular personality profile, as they get older, they have less need for 
excitement, less need for the kind of life that could be associated with bars and having 
friends in that kind of situation. 

 
Tr. at 107. 

 
III. REGULATORY STANDARD 

 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 

                                                 
1 

 On November 14, 2006 I received a telephone call from an alcohol counselor.  He indicated that the 
individual has enrolled in an 8 week group counseling program.  He indicated that he would send me a 
letter providing the details of the program.  I told him I would place his letter in the case file in this 
proceeding. 
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burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
As is evident from the description of the testimony at the hearing, both psychiatrists diagnosed the 
individual with alcohol abuse.  The questions before me are whether the individual has demonstrated that 
he will drink responsibly in the future and whether that showing is sufficient to mitigate the security 
concern related to a diagnosis of alcohol abuse.   
 
The two psychiatrists did not agree on whether the information presented by the individual confirms that 
he has overcome his pattern of abuse of alcohol.  The DOE consulting psychiatrist testified that to mitigate 
the DOE security concern, the individual must demonstrate a five year period in which he has no 
significant problems with alcohol.  In his view, this would support a 50% or less probability of relapse.  
The DOE consulting psychiatrist did not explain why he believes a 50% probability of relapse is the 
appropriate  
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standard for me to apply in this case.  Nor did he indicate why a five year period without a relapse meets 
his 50% probability of relapse standard.  I found his testimony very unenlightening and unsupported. 
 
The individual’s psychiatrist came to a different conclusion.  He recognized that the likelihood that the 
individual will maintain his abstinence would be stronger if he had a better understanding of alcohol abuse 
and if he were abstinent.  However, he testified that the individual is sufficiently aware of his problem that 
the chance he will drink to excess in the future is fairly low. 
  
In this case, the individual believes that the testimony he has presented will convince me that he currently 
consumes alcohol moderately and that he will continue to do so.  He believes such a showing is sufficient 
to convince me that he has mitigated the DOE security concern.  I am not convinced that he is currently 
consuming alcohol moderately.  Moreover, I do not believe that even if he were consuming alcohol in 
moderation, the DOE’s security concern would be mitigated based on the current evidence.   
 
Initially, I believe the individual continues to minimize the severity of his alcohol problem prior to 2004.  
He testified that before March 2004 he would drink “a couple of cocktails, but that would not be every 
night.”  Tr. at 16.  The testimony of the individual’s two friends and his sister indicated that the 
individual’s current moderate consumption of alcohol is a significant change in his level of alcohol 
consumption.  That testimony suggests that prior to 2004 he drank significantly more than “a couple of 
cocktails” on any given occasion.  This conclusion is supported by the individual’s five alcohol-related 
arrests prior to 2004.  Therefore, I believe the individual is not being candid in his description of his 
alcohol consumption before March 2004.   
 
I also do not believe the individual’s statement that he is currently consuming no more than five beers per 
week.  Tr. at 19.  I was convinced by the co-workers testimony that the individual does not consume more 
than one drink when socializing with co-workers and that he never consumes alcohol on the job.  However, 
I believe that the individual is not being candid about his level of alcohol consumption in other situations.  
 The individual’s first friend testified that the individual consumed 3 beers in three hours.  Tr. at 63.  His 
sister testified that during her recent visit to the individual’s home he consumed alcohol “every once in a 
while, it was just a beer or two.”  Tr. at 75.  She also testified that once during the visit when he was 
cutting down a tree the individual had more than two beers.  Furthermore, the individual presented no 
testimony from social friends that live in his current town and could testify about his normal daily 
activities.  Therefore, I am not convinced that his alcohol consumption has been limited to 4 to 5 beers a 
week.  I am therefore not persuaded that he has consumed alcohol in moderation for the last year.   
 
Moreover, even if the individual convinced me of this limited alcohol use, it would not be sufficient to 
mitigate the security concern.  The individual brought forward no witnesses who had any particular 
knowledge of the individual’s commitment to reduce his alcohol consumption.  Therefore, I am not 
convinced that he has a support system in place to assist him if he were tempted to relapse into a pattern of 
excessive alcohol use.  Further, the individual has not received any alcohol counseling, education or 
therapy which could provide him with some important insight into his condition of alcohol abuse, and 
make him aware of the signs of impending relapse.  
 
In most Criterion J cases, individuals diagnosed with alcohol abuse resolve the security concerns by 
demonstrating a period of at least one year of abstinence, combined with a support system, such as AA, 
and some educational component, such as counseling.  In the instant case, the individual has none of these. 
He has not been abstinent, he has no demonstrated support system, and he has not received educational 
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consulting related to his condition.  Even if I believed his assertion of limited alcohol use during recent 
months, I do not believe that his program is sufficient, or that he will be able to maintain it in the long run. 
  
 
Accordingly, the individual has not convinced me that there is less than a 30% chance he will resume 
consumption of alcohol to excess in the next five years.  Under the circumstances presented here, the 
individual has not mitigated the concern regarding his use of alcohol.  See Personnel Security Hearing 
(Case No. TSO-0320), 29 DOE ¶ 82,920 (2006).  Accordingly, I am not persuaded that he has mitigated 
the DOE’s Criterion J security concern.  
 
 V. CONCLUSION 
 
I have concluded that the individual has not mitigated the DOE security concerns under Criterion J of 
10 C.F.R. § 710.8.  In view of the record before me, I am not persuaded that restoring the individual's 
access authorization would not endanger the common defense and security and would be clearly consistent 
with the national interest.  Accordingly, I find that the individual's access authorization should not be 
restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 14, 2006   
 
 
 
 



*  The original of this document contains information which is subject to withholding from 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  July 20, 2006 
 
Case Number:  TSO-0414 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual should be granted access authorization.  For 
the reasons detailed below, it is my decision that the Individual’s access authorization should not 
be granted at this time.   
 

I. BACKGROUND 
 
The Individual applied for an access authorization, also referred to as a security clearance, under 
the DOE’s Accelerated Access Authorization Program (AAAP) and completed a Questionnaire 
for National Security Positions (QNSP) in February 2005.  DOE Ex. 9.  The Individual indicated 
on the QNSP that he had not used any illegal drugs in the past seven years.  Id.  In connection 
with the AAAP, the Individual was interviewed by a psychologist (“the Psychologist”) in June 
2005.  DOE Ex. 7.  During that interview, the Individual discussed his extensive past use of 
alcohol and stated that he had not used any illegal drugs “during the past ten years.”  Id.           
 
Following his interview with the Psychologist, the Individual participated in a Personnel Security 
Interview (PSI) in August 2005.  DOE Ex. 10.  During the PSI, the Individual again discussed 
his extensive alcohol use.  Id.  The Individual stated during the interview that he did not believe 
alcohol was a problem in his life, but indicated that he intended to decrease his overall alcohol 
consumption.  Id.   
 
In January 2006, the Individual was referred to a DOE consultant-psychiatrist (“the 
Psychiatrist”) for an evaluation.  DOE Ex. 6.  During the interview, the Individual discussed his 
alcohol use.  The Individual also disclosed to the Psychiatrist that he used marijuana one time in 
2002 and had used marijuana 30 to 40 times in his past.   
 
In his January 2006 report, the Psychiatrist determined that the Individual had been a user of 
alcohol habitually to excess and met the criteria for “Alcohol Dependence” set forth in the 
Diagnostic and Statistical Manual 4th Ed., Text Revision, published by the American Psychiatric 
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Association (the DSM-IV-TR).  The Psychiatrist also determined that the Individual’s alcohol 
dependence was an illness which “causes, or may cause, a significant defect in [the Individual’s] 
judgment or reliability, at least until such time as he is showing adequate evidence of 
rehabilitation or reformation.”  Id.  The Psychiatrist found that at the time of his interview the 
Individual was not showing adequate evidence of rehabilitation or reformation.  The Psychiatrist 
concluded that as adequate evidence of rehabilitation or reformation, the Individual needed to 
demonstrate complete abstinence from alcohol and attendance at Alcoholics Anonymous (AA) 
or a similar program for at least two years.  Id.   
 
In April 2006, the DOE notified the Individual that his alcohol use, the Psychiatrist’s diagnosis 
of Alcohol Dependence, the Individual’s marijuana use, and the false answers on his 2005 QNSP 
and during his interview with the Psychologist created security concerns under 10 C.F.R. § 710.8 
(f), (h), (j) and (k).  (Criteria F, H, J and K).  Notification Letter, April 19, 2006.  Upon receipt of 
the Notification Letter, the Individual requested a hearing in this matter and the DOE forwarded 
the request to the Office of Hearings and Appeals (OHA).  The OHA Acting Director appointed 
me to serve as the hearing officer. 
 
A hearing was held in this matter.  Both the Individual and the DOE counsel submitted 
documents.   At the hearing, the Individual did not dispute the facts contained in the Notification 
Letter or that those facts give rise to security concerns.  Rather, the Individual presented his own 
testimony as well as the testimony of his long-time friend, his cousin, and his girlfriend to 
support his position that he was in the process of reforming and rehabilitating from his alcohol 
problem.  The DOE counsel presented the testimony of one witness: the Psychiatrist. 
 

II. THE HEARING 
 
A.  The Individual 
 
Regarding the 2002 marijuana use, the Individual stated, “I did use marijuana back in 2002 
and … it was a stupid thing to do.  I understand that.  But … I really don’t have a problem with 
drugs.”  Tr. at 8.  The Individual added, “It was just we were at a party, and … I was 
intoxicated ….”  Tr. at 11.  He stated that he no longer socializes with people who use marijuana.  
Tr. at 50.  The Individual stated that he had used marijuana in the past, but mostly in high school 
and college.  Tr. at 9.   
 
When asked why he disclosed the marijuana use to the Psychiatrist after keeping it from the 
Psychologist and not noting it on the QNSP, the Individual stated, “by the time I saw [the 
Psychiatrist], it had been a long time … and I just felt it was time to really say everything.”  Tr. 
at 12.  The Individual stated that he was not intentionally dishonest with DOE.  He stated, “I 
really wasn’t trying to hide anything.  I wasn’t trying to lie … I told the truth about all my issues, 
and my biggest issue is with alcohol.  I don’t have an issue with drugs … I’m not a drug addict.”  
Tr. at 13-14.  The Individual stated that he “didn’t want anybody to get that feeling that [he’s] a 
drug addict or that [he uses] drugs on a consistent basis.”  Tr. at 15.  He concluded, “it was a 
stupid mistake.”  Id.  He stated that in the future, he would report any similar incidents to DOE.  
He stated, “through my sobriety … I don’t feel as ashamed anymore, embarrassed about certain 
things … I can be more open now.”  Tr. at 51.    He stated that he gave the false answers because 
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he did “not have an issue with drugs.”  Tr. at 8.  He added that he was also “kind of 
embarrassed.”  Id.  He added, “I was kind of scared, you know, thought I was going to get into a 
lot of trouble, you know.  That’s why I did that.”  Id.  The Individual stated that he also 
understood the question to refer to “whether [he is] a really consistent user of drugs … ”  Tr. at 9.   
 
The Individual further testified regarding his alcohol problem.  The Individual stated that he 
stopped drinking in June 2006 and sought treatment for his alcohol problem in November 2006.  
Tr. at 16, 27.  He stated that he was attending AA and counseling sessions.  The Individual stated 
that he realized that alcohol had caused problems in his life, including his divorce.  Tr. at 17.  He 
stated, “I’m glad I quit, I’m glad I’m sober now … I look back … and the alcohol has really done 
bad for me, you know.  My family, my life ... my health … I feel real good now, I really do.”  Id.  
The Individual stated that in previous years, he would always stop drinking alcohol from New 
Year’s Day until Easter.  Tr. at 21.  He stated that he stopped drinking alcohol altogether in June 
2006.  Id.  The Individual stated that he realized that he needed to change his lifestyle.  Tr. at 22.  
When asked why he quit drinking, the Individual stated,  
 

At first, it was for the sake of my job … and then as I started attending classes and 
stuff like that, I realized that, well this is a life thing.  It’s a lifestyle change … it’s 
to benefit my life.  And so … it kind of evolved into a different way of thinking.  
You know, this is not just for my job, this is not just for a clearance, this is for 
life, a better way of living.  And I’ve learned that … I’m really glad I quit.  I feel 
my life is going good.  You know, and I’m not depressed anymore … I don’t feel 
anxiety, I’m not paranoid … a lot of that stuff was with the alcohol.  And I’m 
good.  I feel good.  

 
Tr. at 23.  When asked why he felt this period of abstinence was different from the prior years 
when he resumed drinking after stopping for several months, the Individual stated, “the periods 
before, I had in my mind that I was always going to return to drinking, you know … What’s 
different now is that I have in my mind that I’m not going to return back to drinking.  I have 
given it up.  It’s not part of my life anymore.”  Tr. at 48.          
 
The Individual discussed the treatment he was undergoing to address his alcohol problem.   The 
Individual stated that he did not seek treatment until five months after he stopped drinking 
because he believed he would be able to remain abstinent without treatment.  He stated, “I’ve 
quit in the past, so, you know those first four months were a breeze, but I do have to say that 
after, you know, four or five months … the cravings are there ….”  Tr. at 28.  The Individual 
stated that he attends his counseling sessions three times per week.  Tr. at 29.  The Individual 
added that he has also been doing the Self-Management and Recovery Training (SMART) 
program on-line.  Tr. at 31.  He stated that he tries to attend AA meetings at least two times per 
week during his lunch hour, but that it has been difficult to go regularly because of his work 
schedule.   He added that he intends to begin attending evening AA meetings closer to his home 
and begin working with a new sponsor there.  Tr. at 30, 40-41.  The Individual stated that he will 
continue going to AA “probably for life.”  Tr. at 41.  
 
The Individual stated that although he sometimes gets urges to drink alcohol, he controls the 
urges with the tools he has learned in his counseling sessions and the SMART program.  He 
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stated that he also manages his recovery through prayer.  Tr. at 42.  The Individual stated that his 
friends and family are aware and supportive of his abstinence.  Tr. at 43.  He stated that his 
friends accept that he does not drink and that although they sometimes drink in front of him, they 
do not offer him alcohol.  Id.  He also stated that there is no alcohol in his home.  Id.    
 
The Individual stated that abstinence from alcohol has had a positive effect on his life.  He stated 
that he is able to think more clearly, has a better outlook on life, and has an improved 
relationship with his children.  Tr. at 45.  According to the Individual, he is at the beginning of a 
lengthy process and needs more treatment to continue his recovery from his alcohol problem but 
does not believe alcohol will ever be a problem in his life again. Tr. at 45-46.  The Individual 
stated that outside of work, he spends his time at his counseling sessions, with his children and 
family, or with his girlfriend.  Tr. at 52.  He stated that he enjoys fishing and working on 
restoring an old vehicle.  Id.  The Individual stated that he does not believe he will ever drink 
alcohol again.  Tr. at 46.  He also stated that he will never use illegal drugs again: “It is wrong.  
It’s illegal.  I don’t condone it.”  Id.      
 
B. The Individual’s Friend 
 
The Individual’s friend stated that he has known the Individual for approximately 25 years and 
sees the Individual three to four times per week.  Tr. at 54.  The friend stated that he is aware of 
the Individual’s abstinence from alcohol and his alcohol treatment.  Tr. at 55.  He stated that the 
Individual told him that he had quit drinking eight or nine months ago, but that he had not seen 
the Individual drink in “probably over a year.”  Tr. at 56-57.  He stated that he did not believe the 
Individual had a problem with alcohol but supported his efforts and would discourage the 
Individual from drinking alcohol in the future.  Tr. at 56, 61.  The friend stated that the 
Individual spoke to him about the positive effects of his sobriety and that he (the friend) was 
“really impressed.”  Tr. at 58.  The Individual’s friend stated that he and the Individual spend 
time together restoring vehicles and jogging in the summer.  Tr. at 62.  He described the 
Individual as a good father who was “honest” and “family-oriented.”  Tr. at 60.  The friend stated 
that the Individual was never dishonest with him, reliable, “very prompt” and had “always been 
there” for him.  Tr. at 64-66.  The friend stated that the Individual had never used illegal drugs in 
his presence and had never discussed any illegal drugs use with him.  Tr. at 61.  The friend added 
that he did not know whether the Individual had ever used any illegal drugs in the past.  Id.  
  
C. The Individual’s Cousin 
 
The Individual’s cousin stated that he and the Individual grew up together and that he sees him 
one to two times per week.  Tr. at 69, 79.  The cousin stated that he and the Individual go hunting 
or fishing together and share an occasional dinner or barbecue.  Tr. at 71.  The cousin stated that 
it had been “a while, a few years” since he had seen the Individual drink and that the Individual 
told him that his last drink was “eight months to a year” ago.  Tr. at 71, 73.  The Individual’s 
cousin stated that the Individual told him he was attending counseling sessions and AA and 
observed that the Individual “seems to be enjoying” it.  Tr. at 73-74.  The cousin stated that the 
Individual told him that he did not want drinking to be a part of his life anymore and that he was 
working to attain his clearance.  Tr. at 74.  He stated that he has noticed that the Individual is on 
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a “health beat” and is “exercising a lot” since he stopped drinking.  Tr. at 77.  The Individual’s 
cousin stated, “I’m pretty sure he wants to stay sober for life.”  Tr. at 75.   
 
The cousin described the Individual as a “good, solid person [who is] honest.” Tr. at 78.  He 
stated that he was not aware whether the Individual had used illegal drugs in the past.  Id.  He 
added that even if the Individual had tried drugs in the past, it would not change his opinion of 
the Individual.  He stated, “I could still rely on him if I needed to count on him for something … 
if I needed someone to take care of my son, I wouldn’t have any doubt that [the Individual] 
would watch him … He’s a good man.”  Tr. at 79. 
 
D. The Individual’s Girlfriend 
 
The Individual’s girlfriend stated that she and the Individual are former co-workers and that they  
have been together for about two years.  Tr. at 83.  She stated that she and the Individual talk to 
each other everyday and see each other two or three times per week.  Id.  The Individual’s 
girlfriend stated that the Individual stopped drinking alcohol in June 2006 and that the last time 
she saw him intoxicated was New Year’s Eve 2005.  Tr. at 87.  She stated that the Individual 
decided that “he wasn’t going to drink anymore because he didn’t like where his life was going.”  
Tr. at 85.  She added,  
 

He would talk about not wanting to drink.  His clearance, his children.  And I 
think he was just looking at life and getting a new direction … he was going to 
get on with his life.  He wanted to get a home for the kids, because he had been 
divorced, and he just started shifting his life to that, to getting ahead in life.  He 
started running, he started exercising … he doesn’t [smoke] anymore … he just 
started changing his life, and started gearing towards moving forward.   

 
Tr. at 89-90.  The Individual’s girlfriend stated that the Individual “sees things brighter, his 
attitude is very positive” since he stopped drinking.  Tr. at 92.  She stated that the Individual has 
discussed his counseling sessions with her and that “it’s been very positive.  He hasn’t 
complained about it … he enjoys it.”  Tr. at 95.   
 
She testified that she did not believe the Individual would drink alcohol in the future because “he 
likes who he is now.”  Tr. at 96.  The Individual’s girlfriend stated that the Individual has been a 
positive influence on her and that she believed their relationship had improved with his 
abstinence from alcohol.  Tr. at 93, 97.  She stated that she was aware that the Individual had 
tried marijuana in the past and that he had provided false information to DOE regarding his drug 
use.  Tr. at 99, 102.  She stated the Individual discussed his falsification of information with her 
and that “it bothered him … he felt guilty about it.”  Tr. at 102.   
 
E. The Psychiatrist 
 
The Psychiatrist testified regarding his January 2006 evaluation of the Individual.  The 
Psychiatrist stated that he diagnosed the Individual with alcohol dependence based upon his 2005 
alcohol use.  Tr. at 108-109.  The Psychiatrist stated that at the time of the interview the 
Individual was becoming aware that his alcohol use “could be a problem.  But [the Individual] 



 - 6 -

wasn’t willing to say that he was an alcoholic or that…he definitely has a problem.”  Tr. at 108.  
The Psychiatrist stated that at the time of the interview, the Individual was not undergoing any 
treatment and was not showing evidence of rehabilitation or reformation.  Tr. at 108, 109.  The 
Psychiatrist recommended as adequate evidence of rehabilitation or reformation that the 
Individual attend AA or a similar program and be abstinent from alcohol for a period of at least 
two years.  Tr. at 110.     
 
After listening to the testimony of the Individual and the other witnesses at the hearing, the 
Psychiatrist testified again.  He stated that he had not changed his opinion regarding whether the 
Individual had demonstrated adequate evidence of rehabilitation or reformation.  Tr. at 111-112.  
The Psychiatrist defined “adequate” as “a degree of rehabilitation or reformation where your risk 
of relapse in the next five years is low.  And I define low as 10 percent or less. Relapse for 
somebody who is alcohol dependent is simply taking one drink.”  Tr. at 111.   The Psychiatrist 
stated that, given the fact that the Individual had only eight months of abstinence from alcohol at 
the time of the hearing, his “risk of relapse over the next five years is pretty close to 50 percent 
or so.”  Tr. at 113.  The Psychiatrist concluded that the Individual was “doing all the right things, 
[he] just hasn’t had enough time.”  Id.  Regarding the Individual’s marijuana use, the Psychiatrist 
stated that he “didn’t diagnose him as having an illegal drug use disorder” and that there was no 
indication that the Individual’s use was greater that he had admitted.  Tr. at 114-115. 
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization, also referred to 
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An 
individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 
U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates 
that “security clearance determinations should err, if they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the hearing officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. Id. § 710.7(c).  The decision concerning eligibility is 
a comprehensive, common-sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  In order to reach a favorable decision, the hearing 
officer must find that “the grant or restoration of access authorization to the individual would not 
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endanger the common defense and security and would be clearly consistent with the national 
interest.”  Id. § 710.27(a).   
 

IV. ANALYSIS  
 
The Individual did not dispute the facts cited in the Notification Letter or that those facts raised 
the security concerns cited in the letter.  The only issue to be resolved, then, is whether the 
Individual has adequately mitigated the security concerns.  Below is my analysis of the 
mitigating evidence the Individual presented with regard to each of the security concerns.   
 
A. Criterion K – Marijuana Use  
 
Turning first to the Criterion K concern raised by the Individual’s past marijuana use, I find that 
the Individual has adequately mitigated that concern.  It is clear that he recognizes the gravity of 
his actions and has no intention of using illegal drugs in the future. The Individual testified that 
his most recent illegal drug use occurred in early 2002, over five years ago, and I believed his 
testimony.  The Individual also offered the testimony of witnesses who see him frequently and 
testified that he does not use drugs.  Also, the Psychiatrist testified that he did not diagnose the 
Individual with a drug use disorder.      
 
B. Criterion F – Falsification of Information 
 
The Criterion F concern – regarding the Individual’s falsification of information about his past 
marijuana use – is more difficult to mitigate. Criterion F concerns involve the future honesty and 
candor of an individual.  In order to adequately mitigate these concerns, an individual has the 
difficult burden of convincing the hearing officer that he can be trusted to be honest and 
forthright with DOE in the future.   
 
I am concerned by the Individual’s explanation that at least part of the reason he did not disclose 
his 2002 marijuana use was that he was embarrassed by his use and concerned about the possible 
ramifications of disclosing the use to the DOE.  As mentioned above, the DOE security program 
is based on trust.  The DOE relies on its clearance-holders to report unfavorable information 
regardless of whether they are embarrassed by it or unsure of the consequences.  When an 
individual fails to report unfavorable information, it leads the DOE to question whether that 
individual can be trusted to report any such information in the future. 
 
There is no dispute that the Individual provided false information on his 2005 QNSP and to the 
Psychologist regarding his past illegal drug use.  The Individual stated that he did not 
intentionally disregard DOE policies, but rather did not want to disclose the use because he 
thought it might make it appear that he had a drug problem even though he does not “have an 
issue with drugs.”  This was a serious error and demonstrates, at a minimum, a lapse in judgment 
by the Individual.   
 
Based on the evidence in the record, and my impression of the Individual’s character, 
truthfulness, and reliability, I believe the Individual’s incorrect answers on the 2005 QNSP about 
his marijuana use were a lapse in otherwise good judgment.  The Individual himself disclosed the 
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marijuana use to the Psychiatrist.  In addition, he has made several significant lifestyle changes 
and has emphasized the importance of honesty in his life.  Furthermore, there is no evidence in 
the record of any other instances of the Individual being dishonest or falsifying information.  
However, the DOE has known about the false answers on the QNSPs for a relatively short time – 
approximately one year as of the date of the hearing.       
 
Our previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating security concerns arising from irresponsible behavior. See Personnel 
Security Hearing, Case No. VSO-0499, 28 DOE ¶ 82,850 (2002).  In most cases in which hearing 
officers have concluded that doubts about an individual’s judgment and reliability raised by 
evidence of falsification have been resolved, a substantial period of time has passed since the 
falsification. In these cases, the time period has allowed individuals to establish a pattern of 
responsible behavior. In those cases where an individual was unable to establish a sustained 
period of responsible behavior, hearing officers have generally determined that the individual 
was not eligible to hold an access authorization. See, e.g., Personnel Security Hearing, Case No. 
VSO-0448, 28 DOE ¶ 82,816 (2001) (11 months not sufficient to mitigate four-year period of 
deception).  
 
In this case, the Individual knowingly chose to provide false answers about his past marijuana 
use on the 2005 QNSP and to the Psychologist because of the possible consequences.  The 
Individual maintained the falsehood for approximately one year, until his January 2006 
psychiatric evaluation.  In view of the relatively short period of time the DOE has known about  
the Individual’s falsification, I cannot find that he has established a sufficient pattern of 
responsible behavior adequate to mitigate the Criterion F concern.   
 
C. Criteria H and J – Alcohol Use 
 
The Individual acknowledged at the hearing that he had an alcohol problem and stated that he 
was working to address it.  He testified that he was abstinent from alcohol for approximately 
nine months as of the date of the hearing.  I believe that the Individual testified candidly 
regarding his abstinence date and his future intentions to remain abstinent from alcohol and 
continue participating in AA.  I am convinced the Individual has taken steps to address his 
alcohol problem.  The Individual stopped drinking alcohol in June 2006 and, after realizing that 
he needed assistance in maintaining his sobriety, sought out counseling in November 2006.*  
According to the Individual, his life has changed for the better since he stopped drinking alcohol 
and he is committed to maintaining his abstinence.  Additionally, the Psychiatrist was optimistic 
about the steps the Individual has taken to address his alcohol problem.  The witnesses at the 
hearing testified as to what the Individual told them regarding his abstinence date, the 
Individual’s commitment to his sobriety and the AA program, and the lifestyle changes the 
Individual has made since becoming abstinent from alcohol.  His witnesses, people who interact 
with the Individual on a regular basis, also testified as to their own observations of the 
Individual’s alcohol consumption, corroborating the Individual’s testimony that he no longer 

                                                 
* The Individual submitted a report from his counselor dated February 5, 2007.  In that report, the counselor states 
that the Individual attended 40 counseling sessions as part of his enrollment in the Intensive Outpatient Treatment 
Program (IOTP).  The counselor also states that the Individual is participating in the SMART program and has 
attended some AA meetings.  The counselor’s report is marked as “Exhibit IV” in the record.   
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drinks alcohol.  Based on the testimony at the hearing and my own impressions of the Individual, 
I believe that he is showing progress in addressing his alcohol problem.     
 
I am unable to find, however, that the Individual has brought forward sufficient evidence to 
mitigate the Criteria H and J concerns.  My conclusion is based on the Individual’s significant 
alcohol use over several years, the Psychiatrist’s diagnosis of alcohol dependence, and the 
Individual’s relatively short period of abstinence from alcohol and even shorter period of 
involvement in the AA program.  The Psychiatrist testified that the Individual’s current risk of 
relapse was close to fifty percent.  In my view, that risk is too high and, therefore, unacceptable.  
The Individual himself acknowledged that, although he has made the initial steps toward treating 
his alcohol problem, “it’s a lengthy process” and he still has a long way to go in his recovery.  
Based on this information, I cannot find that the demonstrated period of abstinence and treatment 
is sufficient to mitigate the security concerns in this case.  In that regard, I agree with the 
Psychiatrist’s testimony that this period of abstinence and treatment is not yet sufficient to show 
adequate rehabilitation or reformation.   
 
As the foregoing indicates, the security concerns set forth in the Notification Letter under 
Criteria H and J regarding the Individual’s alcohol use have not been adequately mitigated.    
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
regarding the Individual’s eligibility for a security clearance under Criteria F, H, J and K.  I also 
find sufficient evidence in the record to mitigate the concerns raised under Criterion K.  
However, I am unable to conclude at this time that the Criteria F, H and J concerns have been 
mitigated.  Therefore, I cannot conclude that granting the Individual an access authorization 
“would not endanger the common defense and security and would be clearly consistent with the  
national interest.”  10 C.F.R. § 710.7(a). Accordingly, I conclude that the Individual should not 
be granted an access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. § 710.28.  
 
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 13, 2007 
 
 



1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure  under
5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                                June 28, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 20, 2006

Case Number: TSO-0415

This Decision concerns the eligibility of XXXXXXXXXXXXXX. (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” The individual’s access authorization was suspended by a local DOE security office.  As set forth
below, it is my decision, based on the evidence and testimony presented in this proceeding, that the
individual’s access authorization should not be restored.

I.  Background                          

The individual is employed at a Department of Energy (DOE) facility where his work requires him to have
an access authorization.  During a background investigation, the local DOE security office discovered some
derogatory information that created a security concern.  DOE asked the individual to participate in a
Personnel Security Interview (PSI) in order to resolve the information.  The PSI did not resolve the security
concerns.  Consequently, in April 2006, DOE suspended the individual’s access authorization.

The local DOE security office issued a Notification Letter to the individual on April 21, 2006.  The
Notification Letter alleges under 10 C.F.R. § 710.8 (f) that the individual has “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire or a Questionnaire for
Sensitive Positions, Personnel Qualifications Statement, a Personnel Security Interview, written or oral
statements made in response to an official inquiry on a matter that is relevant to a determination regarding
eligibility for DOE access authorization. . . .”  10 C.F.R. § 710.8 (f) (hereinafter referred to as Criterion
F).  In the Notification Letter, DOE also explained that the individual’s illegal use of drugs while holdinga
DOE access authorization raised concerns under the security regulations codified at 10 C.F.R. § 710.8 (k)
(hereinafter referred to as Criterion 



2/ Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, possessed, used
or experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines,
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs
in the practice of medicine, or as otherwise authorized by Federal law.”  10 C.F.R. § 710.8(k).

K).  2/ Finally, the Notification Letter alleges that the individual has “engaged in unusual conduct or is
subject to circumstances which tend to show that he is not honest, reliable or trustworthy.”  10 C.F.R. §
710.8 (l) (hereinafter referred to as Criterion L).

Because of these security concerns, the case was referred for administrative review.  The individual filed
a request for a hearing on the concerns raised in the Notification Letter.  DOE transmitted the individual’s
hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as
the Hearing Officer in this case.  

At the hearing, the individual testified on his own behalf.  The agency did not call any witnesses.  The
transcript taken at the hearing shall be hereinafter cited as “Tr.” Documents that were submitted by the
DOE counsel during this proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”

II.  Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  10 C.F.R. Part
710 generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger the common defense and security and
is clearly consistent with the national interest.  Any doubt as to the individual’s access authorization eligibility
shall be resolved in favor of national security.”  10 C.F.R. § 710.7(a).  I have considered the following
factors in rendering this decision: the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct; the individual’s age and maturity at the time of the conduct; the voluntariness of
the individual’s participation; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, exploitation, or
duress; the likelihood of continuation or recurrence; and other relevant and material factors. See 10 C.F.R.
§§ 710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the testimony and
exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual’s eligibility for
an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by
convincing the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.”  10 C.F.R.  § 710.27(d).  In the present
case, the individual has not convinced me that restoring his security 



3/ In his January 10, 2006 PSI, the individual also testified that he had not used marijuana or any other
illegal drug since 1982.  However, after being confronted with information in his record, he admitted that he
used marijuana from 1994 to approximately 2000.  

clearance would not endanger the common defense and would clearly be in the national interest.  The
specific findings that I make in support of this determination are discussed below.  

III.  Findings of Fact

On May 13, 1998, the individual signed a DOE Security Acknowledgment certifying that he understood
that any involvement with illegal drugs could result in the loss of his DOE security clearance.  During an
OPM background investigation and subsequent PSI in 1989, the individual admitted to using marijuana on
one occasion in 1982.   The individual stated that he had no intention of using illegal drugs in the future and
on June 15, 1989, he signed a DOE Drug Certification certifying that he would not use or be involved with
illegal drugs while in the possession of a DOE security clearance.  Another OPM background investigation
conducted in 2005 also identified issues regarding the individual’s illegal drug use.  This information
prompted a PSI in January 2006 where the individual admitted to using marijuana from 1994 to
approximately 2000.  

On January 26, 1999, February 27, 2001, July 2, 2001, May 2, 2002, April 3, 2003, March 8, 2004,
March 9, 2004 and February 7, 2005, the individual signed and dated Questionnaires for National Security
Positions (QNSPs) certifying that in the last seven years he had not illegally used a controlled substance.
However, during a personnel security interview (PSI) conducted on January 10, 2006, he admitted that
he used marijuana from 1994 through 2000.  3/  The individual also signed and dated these QNSPs
certifying that he never illegally used a controlled substance while in possession of a security clearance.
However, during his January 10, 2006 PSI, the individual admitted that he used marijuana from 1994
through 2000, while in the possession of a security clearance.  In addition, the individual signed these
QNSPs (excluding that of January 26, 1999) certifying that in the last seven years he has not been fired
from a job.  However, during his January 10, 2006, PSI, he admitted that he was fired from his
employment at a local plant because he failed a drug test.  

IV.  Analysis
   

A.  Security Concerns Cited Under 10 C.F.R. § 710.8 (f), (k) and (l)

False statements or misrepresentations by an individual in the course of an official inquiry regarding a
determination of eligibility for DOE access authorization raise serious issues of honesty, reliability, and
trustworthiness.  The DOE security program is based on trust, and when an access authorization holder
breaches that trust, it is difficult to determine to what extent the individual can be trusted again in the future.
See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995)
(affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at
85,915 (1999), aff’d, Personnel Security Review (Case No. VSA-0281), 27 DOE 



¶ 83,030 (2000) (terminated by OSA, 2000).  This security concern applies, however, only to
misstatements that are “deliberate” and involve “significant” information.  10 C.F.R. § 710.8(f) (Criterion
F).  Based on the record before me, I find that the individual deliberately misrepresented significant
information on his QNSP.  Consequently, DOE properly invoked Criterion F in this case.

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-0244),
27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-
0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE
¶ 83,008 (1998) (affirmed by OSA, 1998).  Cases involving verified falsifications or misrepresentations
are nonetheless difficult to resolve because there are neither experts to opine about what constitutes
rehabilitation from lying nor security programs to achieve rehabilitation.  Therefore, Hearing Officers must
look at the statements of an individual, the facts surrounding the misrepresentation or false statement and
the individual’s subsequent history in order to assess whether the individual has rehabilitated himself from
the falsehood and whether restoring the security clearance would pose a threat to national security.  See
Personnel Security Hearing (Case No. VSO-0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel
Security Review (Case No. VSA-0327), 28 DOE ¶ 83, 005 (2000)  (affirmed by OSA, 2000);
Personnel Security Hearing (Case No. VSO-0418), 28 DOE ¶ 82,795 (2001).  In the end, as a Hearing
Officer, I must exercise my common sense judgment whether the individual’s access authorization should
be restored after considering the applicable factors prescribed in 10 C.F.R. § 710.7(c).

The Criterion K security concerns at issue here are predicated on statements made by the individual during
a PSI conducted by the DOE in January 2006.  Specifically, the individual told the Personnel Security
Specialist that he used marijuana in 1982 on one occasion, and from 1994 to approximately 2000.  As a
general matter, use of an illegal drug by an individual holding a security clearance is a source of serious
concern since the ability to safeguard national security information is diminished when judgment and
reliability is impaired, and individuals who use illegal drugs may be susceptible to being coerced or exploited
to reveal classified matters.  In addition, the use of illegal drugs raises questions about an individual’s ability
or willingness to comply with laws, rules and regulations.  These concerns are indeed important and have
been recognized by a number of Hearing Officers in similar cases.  See, e.g., Personnel Security Hearing
(Case No. VSO-0221), 27 DOE ¶ 82,792 at 85,762 (1999); Personnel Security Hearing (Case No.
VSO-0200), 27 DOE ¶ 82,770 at 85,628 (1998).  Lastly, the Criterion L security concerns at issue here
chiefly stem from the individual’s violation of his DOE Drug Certification.  The individual also signed a DOE
Security Acknowledgment certifying that he understood that any involvement with illegal drugs could result
in the loss of his security clearance.  Both of the these violations relate to the individual’s honesty, reliability
and trustworthiness as well as his ability to safeguard national security information.

B.  Mitigation of Criterion F

The key issue under Criterion F is whether the individual has brought forward sufficient evidence to
demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In considering
this question, I found that the nature of the individual’s misrepresentations was serious.  



The individual’s lack of candor concerning an area in his life that could increase his vulnerability to coercion
or blackmail raises important security concerns.  The DOE must rely on individuals who are granted access
authorization to be honest and truthful; this important principle underlies the criterion set forth in 10 C.F.R.
§ 710.8(f).  This principle has been consistently recognized by DOE Hearing Officers.  See, e.g.,
Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999). 

During the hearing, the individual was questioned about his falsifications on the various QNSPs he
completed.  He testified that he answered “No” to a question on an earlier QNSP regarding whether or
not he had used drugs when he should have answered “Yes.”  The individual stated that he should have
answered in the affirmative because he had tried marijuana in the past.  Tr. at 28.  He could not offer any
other explanation for answering “No” on this QNSP.  The individual testified that he should have corrected
his answers on subsequent QNSPs, but explained that he simply copied the answers from one QNSP to
the next to “speed up the process.”  Id. at 29.  According to the individual, he “just made copies and I have
had secretaries at work make a copy and turn it in, I guess, and re-date it.”  Id.  The individual further
testified that he did not smoke marijuana from 1988 to 1993 and asserted that the last time he smoked
marijuana was sometime in 1999 or 2000, although he could not recall the circumstances surrounding his
use.  Id. at 33, 36.  Again, the individual admitted to providing inaccurate information regarding his drug
use on the various QNSPs he completed over the years, most recently a February 2005 QNSP.  He
testified that he thought he might lose his clearance if he disclosed his drug use and again stated that he
really did not take the time to read his QNSPs.   Tr. at 42.

The individual further  testified that he is an honest person and that his family and co-workers know about
his drug use.  Id. at 47.  Nevertheless, the individual still could not offer an explanation for why he did not
answer his QNSPs truthfully, “I just don’t understand why I didn’t do it, but I just didn’t and I wish I would
have because now I’m thinking . . . everybody knows about it. . . . Just going through real quick, just trying
to put it out of my mind completely and forget about it and go on like it never happened.”  Id. at 56.  The
individual further testified that he could not be blackmailed or coerced with the information regarding his
drug use.  Id. at 58.  Finally, when questioned about his future intentions regarding completing QNSPs, the
individual testified that he will read the QNSPs and answer the questions honestly.   Id. at 59.

The individual also testified about his falsification regarding his being fired from a job because he failed a
drug test.  According to the individual, his job steward told him he had a “non-negative” drug sample and
gave him the option of disputing the result and retesting.  Tr. at 15.  The individual stated that he had only
been working on this job for four days and he decided to “drag up [quit] and leave.”  He testified to the
following, “in the business I’m in and union, if you drag a job up, you just drag up and you go to another
job.  Or you are laid off or reduction in force , or whatever reason, you just go to another union hall and
get a referral and go to work somewhere else.  I didn’t know what they would have done, but I didn’t give
them a chance or I didn’t give myself a chance to go any further with it.  I just left.”  Id. at 16.  The
individual testified that he did not know whether the drug test was accurate or not, but admits that he
probably smoked marijuana prior to his employment at this job.  Id.  The individual testified that he did not
feel any of the questions regarding firing on the 



QNSP, (i.e., has any of the following happened to you in the past seven years: fired from a job, quit a job
after being told you are fired or left the job by mutual agreement following allegations of misconduct)
applied to him.  However, he did not explain why he admitted in his January 2006 PSI that  he was fired
from this employment because of a failed drug test.

In a number of decisions, DOE Hearing Officers have considered the implications of falsifications.  The
factors considered in these cases include the following: whether the individual came forward voluntarily to
admit his falsifications, compare Personnel Security Hearing (Case No. VSO-0037), 25 DOE ¶ 82,778
(1995), affirmed (OSA, 1996) (voluntary disclosure by the individual), with Personnel Security Hearing
(Case No. VSO-0327), 28 DOE ¶ 83,005 (2000), affirmed (OSA, 2000)  (falsification discovered by
DOE security); the length of time the falsehood was maintained; whether a pattern of falsification is evident;
and the amount of time that has transpired since the individual’s admission.  See Personnel Security
Hearing (Case No. VSO-0327) (2000), affirmed (OSA, 2000) (less than a year of truthfulness
insufficient to overcome long history of falsification).  See also Personnel Security Hearing (Case No.
VSO-0289), 27 DOE ¶ 82,823 (1999) (19 months since last falsification not sufficient evidence of
reformation from falsifying by denying drug use); Personnel Security Hearing (Case No. VSO-0319),
27 DOE ¶ 82,851 (2000), affirmed (OSA, 2000).  

After considering all the evidence before me, I find the individual has failed to mitigate the security concerns
arising from his omissions about his marijuana use and his previous employment situation.  Although the
individual testified that he now understands the importance of being completely honest  in his responses,
I find his explanation for his omissions to be unpersuasive.  First, the individual’s willingness to conceal
information from the DOE in order to avoid adverse consequences is an action that is simply unacceptable
among access authorization holders.  See Personnel Security Hearing (Case No. VSO-0013), 25 DOE
¶ 82,752 (1995), affirmed (OSA, 1995).  In addition, the individual did not come forward to report his
omissions on his own volition.  The individual admitted to his marijuana use and the fact that he was fired
from a job because of a failed drug test during the course of a January 2006 PSI.  If the individual had not
been interviewed at that time, there is no indication in the record that the individual would have come
forward voluntarily to correct his falsifications.  Second, the individual maintained his falsification from at
least 1999 through 2005.  Third, the individual’s falsifications are  recent.  Fourth, the individual
acknowledged during the hearing  that he intentionally did not disclose his drug use because he knew might
lose his security clearance.  Fifth, during the period that the individual maintained the falsehood, the
individual was vulnerable to blackmail, pressure or coercion.   Sixth, at the time of his falsifications, the
individual was an mature adult.  For all the foregoing reasons, I find that the individual has failed to mitigate
the security concerns raised by Criterion F.  

C.  Mitigation of Criterion K

During the hearing, the individual testified that he had not used marijuana since 1999 or 2000.  Although
he is an active member of his church and has submitted numerous character reference letters from members
of his family, church and community, I am not convinced that the individual has not used illegal drugs since
2000.  Based on the testimony during the hearing, it is unclear whether the individual’s character references
knew about his drug use and other information he 



falsified on his QNSPs.  These persons were not available at the hearing and therefore there was no
opportunity to question them concerning the individual’s current situation.  Most importantly, I did not find
that the individual provided credible assurances that he will not use drugs in the future.  In the end, the
individual has not provided compelling testimonial evidence that leads me to conclude that his past use of
illegal drugs is unlikely to recur.  Accordingly, after carefully weighing all the evidence, both favorable and
unfavorable, I find that the individual has not provided sufficient compelling evidence to mitigate the
Criterion K concerns at issue. 

D.  Mitigation of Criterion L Concerns

To support its Criterion L allegations, the DOE alleges in the Notification Letter that: (1) on May 13, 1998,
the individual signed a DOE Security Acknowledgment certifying that he understood that any  involvement
with illegal drugs could result in the loss of his DOE security clearance, and (2) on June 15, 1989, the
individual signed a DOE Drug Certification certifying that he would not use or be involved with illegal drugs
while in the possession of a DOE security clearance.  Despite the acknowledgment and the certification,
the individual used marijuana from 1994 to 2000, while in the possession of a DOE security clearance.
These Criterion L concerns raise serious questions about the individual’s honesty, reliability and
trustworthiness.  During the course of the hearing, the individual could not offer any reasonable explanation
as to why he violated his DOE Security Acknowledgment and DOE Drug Certification.  In addition, based
on his testimony, I do not believe the individual fully comprehends the importance the DOE places on his
honesty and his ability to keep his promises with the DOE.  I find, therefore, that the individual has not
mitigated the Criterion L security concerns.

IV.  Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8(f), (k) and (l).  I
find that the individual has not presented adequate mitigating factors that alleviate the legitimate security
concerns under Criteria F, K and L.  In view of the record before me, I find that the individual has not
demonstrated that restoring his access authorization would not endanger the common defense and would
be consistent with the national interest.  Accordingly,  I find that the individual’s access authorization should
not be restored.  The individual may seek review of this Decision by an Appeal Panel under the regulations
set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: June 28, 2007         



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                                 March 12, 2007 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  July 20, 2006 
 
Case Number:  TSO-0417 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored at this time.   
 

I. BACKGROUND 
 
The Individual has been employed at a DOE facility in a position that requires him to hold an 
access authorization.  In December 2005, the Individual was arrested for Driving Under the 
Influence (DUI).  DOE Ex. 6  The Individual had several prior alcohol-related incidents known 
to the DOE, including three charges of Driving While Intoxicated (DWI) in 1976, 1979, and 
1998.  Id.   The Individual reported his December 2005 DUI to DOE within days of his arrest.  
Id.  The Individual was the subject of a Personnel Security Interview (PSI) in December 2005.  
During the PSI, the Individual discussed his December 2005 arrest and his alcohol use in 
general.  DOE Ex. 27.  At the time of the PSI, the Individual believed he did not have an alcohol 
problem, but recognized that his history of alcohol-related incidents could indicate otherwise.  Id.   
 
Because the PSI did not resolve the security concerns raised by the Individual’s alcohol use, the 
Individual was referred to a DOE consultant-psychiatrist (“the Psychiatrist”) for an evaluation.  
DOE Ex. 6.  The Psychiatrist interviewed the Individual in March 2006.  DOE Ex. 14.  
Following his evaluation of the Individual’s file and the interview, the Psychiatrist issued a 
report in March 2006.  Id.  
 
In his report, the Psychiatrist determined that the Individual had been a user of alcohol habitually 
to excess from 1973-1998, 2000-2003, and 2004-2005, and that the Individual met the criteria for 
“Alcohol Abuse” set forth in the Diagnostic and Statistical Manual 4th Ed., Text Revision, 
published by the American Psychiatric Association (the DSM-IV-TR).  The Psychiatrist also 
determined that the Individual’s alcohol abuse was an illness which “causes, or may cause, a 
significant defect in [the Individual’s] judgment or reliability, at least until such time as he is 
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showing adequate evidence of rehabilitation or reformation.”  Id.  The Psychiatrist found that at 
the time of his interview the Individual was not yet showing adequate evidence of rehabilitation 
or reformation.  The Psychiatrist concluded that as adequate evidence of rehabilitation or 
reformation, the Individual needed to demonstrate complete abstinence from alcohol and 
attendance at AA or a similar program for at least two years.  Id.   
 
In May 2006, the DOE notified the Individual that his various alcohol-related problems and the 
Psychiatrist’s diagnosis that the Individual suffered from Alcohol Abuse created security 
concerns under 10 C.F.R. § 710.8(h) and (j).  (Criteria H and J).  Notification Letter, May 17, 
2006.  Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  
See Individual’s Letter, June 14, 2006.  The DOE forwarded the request to the Office of 
Hearings and Appeals (OHA).  The OHA Director appointed me to serve as the hearing officer. 
 
A hearing was held in this matter.  Both the Individual and the DOE counsel submitted 
documents.   At the hearing, the Individual, represented by counsel, presented his own testimony 
as well as the testimony of his Alcoholics Anonymous (AA) sponsor, an AA colleague, and a 
friend to support his position that he was reformed and rehabilitated from his alcohol problem.  
The DOE counsel presented the testimony of one witness: the Psychiatrist. 
 

II. THE HEARING 
 
A.  The Individual 
 
The Individual stated that he has been abstinent from alcohol since the day after his DUI arrest in 
December 2005.  Transcript (“Tr.”) at 108.  The Individual stated that on the day of the arrest he 
reported himself to the Employee Assistance Program (EAP) at his site and met with an EAP 
counselor a few days later.  Tr. at 139-140.  The Individual added that he began an intensive 
outpatient treatment program (IOTP) to address his alcohol problem within a few weeks of his 
meeting with the EAP counselor.1  Id.   
 
The Individual testified that he began attending AA meetings shortly after his December 2005 
arrest.  Tr. at 109-110.  According to the Individual, he had attended nearly 200 meetings as of 
the date of the hearing.2  Tr. at 125.  The Individual spoke positively about his experience with 
AA.  Tr. at 130-133.  He stated,  
 

Being grounded in this 12-step program has set my psyche . . . quite well.  Not 
only did it give me terms and descriptions of conditions of how . . . I got to 
where I was, it also let me know that I was spared a considerable amount of 
physical deterioration and mental loss of capacity and so on.  I was able to catch 
what was wrong with me early.  I’ve read stories and actually seen it – seen the 

                                                 
1 The Individual submitted a copy of the IOTP substance abuse assessment and program notes.  The document is 
included in the record as “Indiv. Ex. H.” 
2 The Individual submitted an exhibit documenting his attendance at 40 AA meetings from February 11, 2006 to 
April 19, 2006.  That exhibit is marked “Indiv. Ex. B.”  He stated that he did not document his attendance at every 
meeting.  He stated that he attended about ten meetings prior to February and attended about four meetings per week 
from April 2006 to December 2006.  Tr. at 124-125. 
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effects of alcohol and alcoholism, and I’ve been spared a considerable amount 
of pain and suffering.      

 
Tr. at 130.  The Individual testified that he was on the fourth step of the 12-step AA program.  
Tr. at 132.  When asked whether he believed he needed support groups around him to remain 
sober, the Individual replied, “I think it’s a need and a want and a desire.”  Tr. at 131.  The 
Individual added that he believed he would continue attending AA for the rest of his life.  Tr. at 
125.   
 
The Individual stated that he realized when he was arrested in December 2005 that he had a 
problem with alcohol, but was not able to admit it openly until after he attended a few AA 
meetings.  Tr. at 128-129.  According to the Individual, he evaluated his life and made several 
changes.  He stated,  
 

I guess what I’ve learned is . . . I’ve let a wife and four children, and now five 
children and another woman, down, and it had everything to do with the state of 
mind, with the ways I think, and to change that, not only have I removed myself 
physically from my old lies, my old hang-outs, there was also the past to think 
about, things to learn and change from the past, change thought processes . . . . 
 

Tr. at 123.  The Individual testified that he no longer has any alcohol in his home.  Tr. at 116-
117.  He stated that he recently began attending church and has other hobbies including bike 
riding, working out, and pursuing his hunting guide license in order to work for a friend’s 
business.  Tr. at 119-120.  The Individual added that when his driver’s license was suspended as 
a result of the December 2005 DUI, he used his bicycle as his primary mode of transportation: “I 
chose not to be a burden to anybody, because . . . I was the one that had gotten in trouble[.]”  Tr. 
at 114.  The Individual described his typical week.  He stated that he works an eight-hour day, 
five days a week.  He generally works out before work and picks up his young son from day care 
after work and is with him for one to two hours.  On the weekends, he sometimes has his son 
with him.  On weekends that he does not have his son, he often goes hiking, visits his mother and 
brother, and works on his cars.  Tr. at 141-143.  The Individual also stated that he completed an 
online degree program and attained a Bachelor of Science in Business Administration.  Tr. at 
112.  He added that the program was “pretty intense” and that he completed it in 22 months.3  Id.  
 
The Individual stated that in the past he would sometimes deal with stressful situations by 
turning to alcohol.  Tr. at 143.  Now, however, he stated that he calls his sponsor or someone else 
on his call list.  He added, “there is always somebody I can talk to.”  Id.  He stated that he did not 
having cravings for alcohol, but called his sponsor or someone else on his list “more to get stuff 
off my chest.”  Id.  He stated that speaking with his sponsor when faced with a stressful situation 
helps him “just take some time our and take a step back and get a perspective on it and 
understand how to deal with it.”  Id.  The Individual stated that he had dealt with stressful 
incidents over the past year – he finalized his divorce from his wife after a long separation and he 
separated from the mother of his youngest child – but he “didn’t drink over it.”  Tr. at 134-135.   
 

                                                 
3 The Individual submitted a copy of his degree and his college transcript.  They are marked “Indiv. Ex. D” and 
“Indiv. Ex. C” respectively. 
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Finally, the Individual discussed whether he had any periods of sustained abstinence from 
alcohol aside from December 2005 to the present.  He stated that, following his 1998 DWI, a 
requirement of his probation was that he not drink any alcohol for one year and he did not drink 
at all during that time.   Tr. at 141.   The Individual concluded by saying that he intended to 
never drink alcohol again and to continue attending AA meetings.  Tr. at 144.   
 
B. The AA Sponsor 
 
The Individual’s sponsor stated that he had been in AA for approximately 19 years and had 
sponsored several people.  Tr. at 96, 104.  He stated that the Individual generally attends a 
minimum of three meetings per week and contacts him three to five times per week.  Tr. at 97.  
The sponsor stated that he was working with the Individual on the AA program’s 12 steps and 
that the Individual was on the fourth step.  Tr. at 98.  The sponsor added that he and the 
Individual attend meetings together and spend approximately three to four hours per week 
together.  Tr. at 99-100.   
 
The sponsor discussed the Individual’s participation in the AA program.  According to the 
sponsor,  
 

[The Individual] is participating pretty strongly in this program right now, 
because he is expressing his desire to overcome this disease we call alcoholism, 
and has realized that unless he does focus on this that his . . . chances aren’t 
really good, and I see [him] putting forth a considerable effort . . . . 

 
Tr. at 100.  The sponsor stated that the Individual had a strong commitment “towards sobriety, 
getting ahead, refraining from drinking.”  Tr. at 105.  The sponsor added that the Individual 
actively participates in AA meetings: “He shares openly and honestly about where he’s at with 
his sobriety and what’s . . . occurring in his life, which is . . . a demonstration of honesty, open-
mindedness, and willingness that we suggest is required for recovery.”  Tr. at 106. 
 
C. The AA Colleague 
 
The Individual’s AA colleague testified that she has been in AA for about 27 years.  She stated 
that she and the Individual worked together briefly in 2004, but that she got to know him better 
when he joined AA.  Tr. at 43-45.  She stated that she goes to AA meetings about twice a week 
and usually sees the Individual at those meetings.  Tr. at 45.  The AA colleague stated that she 
saw a transformation in the Individual: “I watched [him] go through what we call the journey 
from the head to the heart . . . I watched him go from being [at AA] because he had to, to being 
there because he wanted to be[.]”  Tr. at 47.  She stated that the Individual actively participated 
in AA.  She stated, “he was really open.  He talked to a lot of people.  He shared a lot.  He 
participated . . . he was there every night for a long time.  Tr. at 48.  The AA colleague stated that 
the Individual understood the program and its value fairly early in his recovery, “maybe in 
January, February [2006] . . . there was a day where he got it and he changed.  He became 
willing to ask for a sponsor, he became willing to start the steps, he became willing to do the 
work . . . and he accepted that he was the problem.”  Tr. at 52-53.  She stated that she was 
confident that the Individual would not resume drinking alcohol “because he’s willing to listen to 
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what other people tell him.”  Tr. at 53.  She stated that the Individual discussed with her “his own 
personal journey from going [to AA] because he had to, to going because he wanted to” and she 
believed he would not start drinking again or stop going to meetings.  Tr. at 63, 65-66.  The AA 
colleague added that the Individual had replaced drinking with bike riding, schoolwork, and AA.  
Tr. at 55.  She stated that the Individual had also been attending church.  Tr. at 68. 
 
D. The Individual’s Friend  
 
The Individual’s friend stated that he met the Individual at work and has known him for about 12 
years.  Tr. at 72.  He added that the Individual was his roommate for a short time after the 
Individual’s divorce.  Tr. at 73.  The friend stated that the Individual enjoys the outdoors and that 
his hobbies include camping, hunting and fishing.  Tr. at 74.  He stated that he drank with the 
Individual in the past and that in his opinion the Individual “drank too much.”  Tr. at 74.  He 
stated that the Individual was not always intoxicated, but that he was a “consistent drinker.”  Tr. 
at 75.  The friend added that he had seen the Individual drink to excess three to four times.  The 
friend stated that after the Individual’s December 2005 DUI arrest, the Individual told him that 
he was going to quit drinking and go to AA.  He stated, “what I got out of the conversation is he 
was going to AA not because the court had required him to, because he said I am going to 
straighten up my life.”  Tr. at 92.  The friend stated that he sees the Individual about once a 
month and that he has observed a change in the Individual’s behavior.  Tr. at 77, 79.  According 
to the friend, the Individual now takes things more seriously and is “very straight, matter-of-
fact.”  Tr. at 79.  The friend stated that there have been instances where the Individual has turned 
down invitations to places or events where alcohol would be present.  Tr. 85.  He added that the 
last time he saw the Individual he offered the Individual a beer to gauge his reaction and the 
Individual turned it down.  Tr. at 77.  The friend concluded by saying that he trusted the 
Individual and that, in his opinion, “it’s an amazing transformation as far as where he was and 
where he is today.”  Tr. at 84, 85.   
 
D.  The Psychiatrist  
 
The Psychiatrist testified regarding his March 2006 evaluation of the Individual.  The 
Psychiatrist stated that he diagnosed the Individual with alcohol abuse because he had 
“approximately seven alcohol-related legal problems over a 30-year period, including 3 DUIs,” 
meeting criterion A3 for substance abuse in the DSM-IV-TR.4  Tr. at 13-14.  He added that it 
was significant that the Individual’s last alcohol-related legal problem, the December 2005 DUI 
arrest, occurred four months after the Individual was interviewed by an investigator from the 
Office of Personnel Management (OPM).  The Psychiatrist stated, “He had an interview, and a 
lot of it concentrated on alcohol . . . he was interviewed in August of [2005] and four months 
later…he has his next DUI . . . and in that interview he’s saying that . . . he doesn’t drink 
excessively, he limits his drinking.”  Tr. at 14-15.  The Psychiatrist stated that at the time of his 

                                                 
4 The Psychiatrist stated that Criterion A3 says, “recurrent substance-related legal problems over a 12-month 
period.”  According to the Psychiatrist, “technically, [the Individual] doesn’t have recurrent substance-related legal 
problems over a 12-month period” but that the DSM-IV is “in some way a guideline or [a set of] principles to be 
informed by common sense and clinical judgment.”  The Psychiatrist stated that, in his opinion, “seven alcohol-
related legal problems over a 30-year period…is even more significant than two alcohol-related legal problems over 
a 12-month period.”  Tr. at 14.  
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interview with the Individual, the Individual “was getting more insight that this is a problem.”  
Tr. at 17.  He added, “I think at the point I was seeing him, he was agreeing that alcohol was 
interfering with his family, his job and his career, and it was creating a problem for him.”  Tr. at 
19. 
 
The Psychiatrist stated that the Individual was beginning to show evidence of rehabilitation or 
reformation – he had been abstinent from alcohol for four months and was starting to go to AA – 
but that it was not yet adequate.  Tr. at 17-18.  The Psychiatrist stated that he made his 
recommendations for steps the Individual should take to demonstrate adequate evidence of 
rehabilitation and/or reformation, including total abstinence from drinking alcohol and attending 
AA or a similar program for at least two years.  Tr. at 21-23.  According to the Psychiatrist, he 
based his recommendations on the results of studies of AA participants and his own extensive 
experience.  Tr. at 24-25.   
 
After listening to the testimony of the Individual and the other witnesses at the hearing, the 
Psychiatrist testified again.  He stated that he had not changed his opinion regarding whether the 
Individual had demonstrated adequate evidence of rehabilitation or reformation.  Tr. at 145.  He 
stated that the Individual was showing evidence of rehabilitation or reformation, but in his 
opinion, “it’s not adequate for me to be able to make an opinion that [the Individual’s] risk of 
relapse in the next five years is low, which to me, is ten percent or less.”  Id.  The Psychiatrist 
stated that time was a factor, as well as the fact that the Individual was “really only through a 
third of the 12 steps.  That’s a big factor.”  Id.  The Psychiatrist stated that although he had not 
changed his opinion regarding his recommendation that the Individual have two years of 
sobriety, he did believe the Individual was “on the right track.”  Tr. at 146.  The Psychiatrist 
added, “I think he’s doing all the right things and he’s on the right path.”  Tr. at 147.       
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization, also referred to 
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An 
individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 
U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates 
that “security clearance determinations should err, if they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the hearing officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
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of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. Id. § 710.7(c).  The decision concerning eligibility is 
a comprehensive, common-sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  In order to reach a favorable decision, the hearing 
officer must find that “the grant or restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.”  Id. § 710.27(a).   
 

IV. ANALYSIS 
 
A. The Security Concerns 
 
The derogatory information concerning Criteria H and J centers on the Individual’s alcohol use 
and the Psychiatrist’s diagnosis of Alcohol Abuse.  Criterion H concerns conduct tending to 
show that the Individual has “an illness or mental condition of a nature which, in the opinion of a 
psychiatrist or licensed  clinical  psychologist,  causes  or  may  cause,  a  significant  defect  in  
judgment  or  reliability.”  10 C.F.R. § 710.8(h).  Criterion J concerns conduct indicating that the 
Individual has “been, or is, a user of alcohol habitually to excess, or has been diagnosed by a 
psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.”  10 C.F.R. § 710.8(j).   Given the Individual’s well-documented problem with alcohol 
and the Psychiatrist’s diagnosis that the Individual suffered from Alcohol Abuse, the local 
security office had more than sufficient grounds to invoke Criteria H and J.  Thus, the only issue 
to be resolved is whether these security concerns have been adequately mitigated. 
 
B. Mitigating Factors 
 
The Individual acknowledged at the hearing that he had an alcohol problem and stated that he 
was working to address it.  He testified that he was abstinent from alcohol for 13 months as of 
the date of the hearing.  However, the evidence on this point is relatively thin.  While I believe 
that the Individual testified candidly regarding his abstinence date and his future intentions to 
remain abstinent from alcohol and continue participating in AA, he did not present the testimony 
of witnesses who interact with him frequently enough to corroborate how he spends his time 
away from work and AA.  The witnesses at the hearing testified as to what the Individual told 
them regarding his abstinence date and his commitment to his sobriety and the AA program.  
While that testimony is certainly relevant, it sheds little light on how the Individual spends his 
time away from work or AA and whether he has indeed been abstinent from alcohol.  More 
helpful witnesses would have included the mother of the Individual’s son because, although the 
recently separated, he lived with her during a large portion of his claimed abstinence period and 
has frequent contact with her.  Other relevant witnesses would have been family members with 
whom the Individual spends time or other friends who interact with the Individual socially.    
 
Despite the shortage of corroborating testimony, I am impressed by the steps the Individual has 
taken to address his alcohol problem since December 2005.  The Individual reported his 
December 2005 DUI arrest in a timely manner and subsequently reported himself to the site’s 
EAP for assistance.  He followed the EAP counselor’s recommendations and enrolled in an 
IOTP and began attending AA meetings.  According to the Individual, he has made several 



 - 8 -

significant changes he in his life, including becoming actively involved in AA, exploring new 
hobbies and more recently becoming involved with a new church.  Additionally, the Psychiatrist 
was optimistic about the steps the Individual has taken to address his alcohol problem.  Based on 
the testimony at the hearing and my own impressions of the Individual, I believe that he is 
showing substantial progress in addressing his alcohol problem.     
 
I am unable to find, however, that there is sufficient evidence in the record at this time to 
mitigate the Criteria H and J concerns.  My position is based on the Individual’s well-
documented alcohol-related legal problems spanning more than 30 years, his return to drinking 
alcohol following a prior one-year period of abstinence after his 1998 DWI arrest, and the lack of 
corroborating evidence regarding the Individual’s current habits.  Even assuming that the 
Individual’s claimed period of abstinence is accurate, given the Individual’s history, I am not 
convinced that the period of abstinence and treatment is sufficient to mitigated the security 
concerns in this case. In that regard, I agree with the Psychiatrist’s testimony that this period of 
abstinence is not yet sufficient to show adequate rehabilitation or reformation.   
 
As the foregoing indicates, the security concerns set forth in the Notification Letter under 
Criteria H and J regarding the Individual’s alcohol use have not been adequately mitigated.  
Accordingly, I believe that it would not be appropriate to restore the individual's access 
authorization at this time.  
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
regarding the Individual’s eligibility for a security clearance under Criteria H and J.  I also find 
insufficient evidence in the record to fully resolve the concerns raised under Criteria H and J.  
Therefore, I cannot conclude that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be  clearly  consistent  with  the  national  
interest.”   10 C.F.R. § 710.7(a).  Accordingly, I conclude that the Individual’s access 
authorization should not be restored at this time.   
 
The parties may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. § 710.28.  
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 12, 2007 
 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s.                                                                                                                             
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Name of Case:  Personnel Security Hearing 
 
Date of Filing: July 26, 2006 
 
Case Number:  TSO-0419 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization. The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual is eligible 
for access authorization.  For the reasons detailed below, the 
Individual is not eligible at this time. 
 

I. BACKGROUND 
 
The Individual worked for a DOE contractor and held a clearance 
from 1991 to 1995.  The clearance was granted after a background 
investigation and personnel security interview.  DOE Ex. 19.  In  
1994, the Local Security Office (LSO) asked the Individual to 
respond to information received in conjunction with a  
reinvestigation.  The matter did not go any further, however, 
because the clearance was administratively terminated in 1995 when 
the Individual resigned his position.   
 
In 2004, the DOE contractor rehired the Individual and requested 
reinstatement of his clearance.  The Individual submitted a 
Questionnaire for National Security Positions (QNSP).  DOE Ex. 17. 
After a background investigation, the LSO interviewed the 
Individual.  DOE Ex. 18.  During the interview, the Individual 
answered questions, including ones related to alcohol and drug use. 
The LSO referred the Individual to a DOE consulting psychiatrist 
(the DOE psychiatrist) for an evaluation.   
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The DOE psychiatrist interviewed the Individual in March 2006 and 
issued a report the same month.  DOE Ex. 12.  The DOE psychiatrist 
opined that, from 1998 to 2002, the Individual suffered from 
alcohol abuse.  Id. at 18.  The DOE psychiatrist also opined that 
the Individual had used alcohol habitually to excess since 1988, 
except for a period of one to two years during the mid-1990s.  Id. 
at 19.  The DOE psychiatrist stated that adequate evidence of 
rehabilitation and reformation would be (i) participation in 
Alcoholics Anonymous (AA) for at least a year and abstinence for 
two years or (ii) participation in an alcohol treatment program for 
six months and abstinence for three years.  Id.  Finally, the DOE 
psychiatrist stated that, in the absence of a rehabilitation 
program, adequate evidence of reformation would be abstinence for 
five years. Id.  
 
In May 2006, the LSO notified the Individual of its security 
concerns. The Notification Letter cited (i) use of alcohol 
habitually to excess, 10 C.F.R. § 710.8(j) (Criterion J),       
(ii) illegal drug use, 10 C.F.R. § 710.8(k) (Criterion K), and 
(iii) conduct inconsistent with honesty, trustworthiness, and 
reliability, 10 C.F.R. § 710.8(l) (Criterion L).  For the  
Criterion J concern, the Notification Letter cited the Individual’s 
description of his alcohol consumption, and various alcohol-related 
incidents, including a 1994 arrest for disorderly conduct, a 2001 
arrest for driving under the influence of alcohol (DUI), and a 2002 
citation for being in a park after closing.  DOE Ex. 1 at 1-2.  For 
the Criterion K concern, the Notification Letter cited the 
Individual’s description of his marijuana use, including an 
incident in June 2005.  Id. at 2.  Finally, for the Criterion L 
concern, the Notification Letter cited some of the alcohol-related 
incidents, the marijuana use, and a curfew violation that appeared 
to have arisen in connection with drinking while in secondary 
school.  Id. at 3.   
 
The Individual responded to the Notification Letter and requested a 
hearing.  In his response, the Individual conceded the alcohol-
related arrests and the June 2005 marijuana use.  On the other 
hand, the Individual disputed the accuracy of some of the 
statements about the incidents, as well as some statements 
attributed to him concerning the extent of his alcohol and 
marijuana consumption.  
 
On December 1, 2006, I was appointed to serve as the hearing 
officer.  I held a pre-hearing conference and convened the hearing. 
At the hearing, DOE Counsel presented one witness:  the DOE 
psychiatrist.  The Individual testified and presented nine 
witnesses: six family members, a friend, a co-worker, and a 
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clinical psychologist.  Subsequently, the Individual and the DOE 
psychiatrist provided additional testimony by telephone.   
 
     II. THE HEARING 

 
A.  The Individual 

 
The Individual testified that his problems as a teenager and young 
adult were attributable to the fact that he did not know where he 
wanted to go in life.  Tr. at 119-20.  The Individual did not 
dispute that he drank excessively in the past, although he 
testified that the descriptions of his consumption were, in some 
instances, overstatements.  He attributed some to semantic issues, 
such as the definitions of “hangover” and “intoxication.”  Id. at 
126-27, 130.  He attributed others to his “guessing” when answering 
the DOE psychiatrist’s interview questions.  Id. 129-30.   
 
Concerning recent years, the Individual testified that he settled 
down around 2002, when he married and then became a father.  Tr. at 
130.  The Individual testified that he decided to quit drinking in 
October 2006: 
 

I felt like [DOE] felt I had a problem.  I feel like I 
may have before I was married. I think my problem was in 
college and maybe high school, because I was probably 
drinking out of control per se back then, when I was much 
younger.   

 
Id. at 134.  The Individual testified that, with the exception of a 
few beers in December, he has remained abstinent.  Id. at 216.    
The Individual concluded, “I’ve gone, grown up, gone past there.  
I’ve got responsibilities.  I got goals in life that I want to 
meet.  And I’m not going to allow alcohol to stop me .... I mean, 
to me, that’s just – doesn’t make sense.”  Id. at 134-35.   
 
As for the June 2005 marijuana use, the Individual testified that 
the use occurred on his birthday at a “barbecue/party”:  
 

... I was drinking, and I smoked cigarettes, so I would 
go outside, and they were smoking, you know, certain 
people, at first you know, I didn’t – they were off in 
the corner.  I would just go outside and smoke 
cigarettes, because you had to smoke outside, so – but 
that was – as the night went on, later in the evening, I 
decided to join in for some crazy reason.  I just – was 
enjoying myself, and I was a little bit drunk, and I 
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decided to smoke for some reason.  I don’t know why I did 
that.   

 
Tr. at 152.  When asked by the DOE Psychiatrist if alcohol could 
have affected his judgment, the Individual stated, “Probably.  I 
was pretty drunk.”  Id. at 154.   
 
  B. Individual’s Family  
 
The Individual’s wife testified that they have been married for 
almost five years.  Tr. at 43.  The Individual’s wife is not 
certain when he stopped drinking but that it’s “been a long time.” 
Id. at 46.  When asked if she ever saw him drink six or seven beers 
over a three-hour period, she said “no.”  Id. at 46.  While 
watching football, the Individual might have one or two beers, with 
three beers being the exception.  Id.  The Individual’s wife does 
not believe that he had a drinking problem, and she believes that 
the Individual would “absolutely” be able to remain abstinent for 
the two-year period recommended by the DOE psychiatrist “if that’s 
what it takes” to resolve the concern.  Id. at 50. 
 
The Individual’s uncle testified that, for the past four years, he 
has seen the Individual every day at work; he also sees the 
Individual outside of work at family functions.  Tr. at 32, 33.  
The Individual’s uncle has never seen the Individual intoxicated 
and does not believe that he has an alcohol problem.  Id. at 30.  
The Individual’s uncle did not see the Individual consume alcohol 
at the family’s Christmas gathering and, in fact, has not seen the 
Individual consume alcohol in the recent past.  Id. at 35-36.   
 
The Individual’s mother testified that she saw a change in her son 
when he got married and that “he’s just settled down” and is “a 
good dad, good husband.”  Tr. at 39.  The Individual’s mother has 
“never seem him drunk.”  Id. at 40.  She stated that it was about 
six months since she saw him consume any alcohol.  Id. at 41.   
 
The Individual’s grandmother testified that she has never seen the 
Individual “drunk.”  Tr. at 72.  She sees the Individual “three to 
five times a week,” either after work or on the weekends.  Id. at 
75. She does not remember the last time she saw him consume 
alcohol, but she knows that he did not consume alcohol when the 
family got together for Christmas.  Id. at 73-74.  

 
The Individual’s father-in-law testified that he has known the 
Individual for about six years.  Tr. at 63.  The father-in-law has 
had “fairly frequent contact with [the Individual] in social  
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situations,” has seen him drink, but has never seen him 
“inebriated.”  Id.  The father-in-law does not think that the 
Individual has a drinking problem.  Id. at 66.  The Individual told 
the father-in-law about the problem with his clearance and of his 
decision to quit drinking.  Id. at 67.  The father-in-law noted 
that wine was available at Thanksgiving dinner and the Individual 
declined.  Id. at 68. 
 
The Individual’s brother-in-law testified that he has known the 
Individual since they were friends in high school.  Tr. at 84.  The 
brother-in-law described the Individual’s maturation and stated  
that he does not drink to excess.  Id. at 87-90.  The Individual 
had a beer or two with the brother-in-law during the Christmas 
holidays. Id. at 87.  When told about the June 2005 marijuana use, 
the brother-in-law was surprised and thought that it was an out-of-
character lapse in judgment.  Id. at 92-93.   
 

C. The Individual’s Friend 
 
The friend testified that he was known the Individual for about 15 
years.  Tr. at 103.  The friend does not believe that the 
Individual has a “drinking problem.”  Id. at 106.  In the last two 
years, the friend attended a concert with the Individual and his 
wife; when asked if the Individual was intoxicated, the friend 
stated that he did not see signs of intoxication but was not sure 
whether the Individual would have been legally intoxicated.  Id. at 
117.   

 
  D.  The Individual’s Co-worker 
 
The Individual’s co–worker testified that he has known the 
Individual since the early 1990’s when the Individual first worked 
for the contractor.  The co-worker testified that he has socialized 
with the Individual a few times and never seen him drink alcohol.  
Tr. at 78.  The co-worker testified that the Individual is a “good 
worker.”  Id. at 80.  
 

E.  The Clinical Psychologist 
 
The clinical psychologist testified that she has a doctoral degree 
and that she is the director of a program for substance abuse 
disorders.  Tr. at 10-11.  She testified that she interviewed the 
Individual individually once and then saw him during an education 
class.  Id. at 19.  The psychologist’s understanding was that the 
Individual’s serious drinking was in college, that he had not drunk 
to excess since his 2001 DUI, that he recently stopped drinking,  
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and that he was motivated to continue his abstinence.  Id. at 14-
15.  She indicated that she was unaware of the extent of his 
history of excessive alcohol use, but she considered his prognosis 
“good.”  Id. at 10-15.  The psychologist stated that the Individual 
had attended relapse prevention classes and indicated that he was 
fully engaged.  Tr. at 27-28.   
 
  F.  The DOE Psychiatrist  
 
The DOE psychiatrist testified concerning his report and the 
testimony presented.  Consistent with his report, the DOE 
psychiatrist testified that the Individual has a history of alcohol 
abuse and consumption of alcohol habitually to excess.  Tr. at 167, 
174.  The DOE psychiatrist noted that the DOE did not define what 
constituted use of alcohol “habitually to excess” and stated that 
his definition was “being intoxicated four or more times a year.”  
Id. at 168-69.  The DOE psychiatrist stated that, in his interview 
with the Individual, he asked the Individual how many times in the 
past year he drank six 12-ounce bottles of beer in three hours and 
the Individual responded, “Six or seven times.”  Id. at 171-72, 
193; DOE Ex. 12 at 13.  Accordingly, the DOE psychiatrist 
testified, he concluded that in the year immediately preceding the 
interview, the Individual had consumed alcohol “habitually to 
excess.”  Id. at 172-73, 214.     
   
The DOE psychiatrist estimated that the Individual’s current risk 
of relapse – use of alcohol habitually to excess - over the next 
five years is “[m]ore likely than not.”  Tr. at 167.  Finally, the 
DOE psychiatrist stated that, in his view, the term “responsible 
drinking” means “not getting intoxicated, not more than one drink 
an hour, and not more than three drinks in 24 hours.”  Id. at 164-
65.     
 

III. APPLICABLE STANDARD 
 
Under Part 710, certain types of information raise a concern about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern is raised, the individual has the burden to 
bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the hearing officer considers various factors, including 
the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, 
and the impact of the foregoing on the relevant security concerns. 
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Id. § 710.7(c).  The decision concerning eligibility is a 
comprehensive, common-sense judgment based on a consideration of 
all relevant information, favorable and unfavorable.  Id.          
§ 710.7(a).  In order to reach a favorable decision, the hearing 
officer must find that “the grant or restoration of access 
authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  Id. § 710.27(a).   
  

IV. ANALYSIS  
 

A. Criterion J Concern – Use of Alcohol Habitually to Excess  
 

It is undisputed that the Individual has a history of alcohol-
related incidents.  They include a 1994 arrest for disorderly 
conduct, a 2001 arrest for DUI, and a 2002 citation for being in a 
park after closing.  The Individual’s history is sufficient to 
raise a security concern under Criterion J.   
 
The Individual maintains that his excessive alcohol use is in the 
past.  Specifically, he disputes the DOE psychiatrist’s conclusion 
that, in the year immediately preceding the DOE psychiatric 
interview, he consumed alcohol “habitually to excess,” see 10 
C.F.R. § 710.8(j).  In the alternative, he maintains that his 
decision to stop drinking is adequate evidence of reformation. 
 
The DOE regulations do not specify what constitutes use of alcohol 
“habitually to excess.”  Accordingly, I look to the adjudicative 
guidelines.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 
29, 2005 by the Assistant to the President for National Security 
Affairs, The White House (the Adjudicative Guidelines).     
Guideline G concerns alcohol consumption and cites, as a security 
concern, the “habitual or binge consumption of alcohol to the point 
of impaired judgment.”  Guideline G, ¶ 22(c).  Accordingly, use of 
alcohol “to the point of impairment” is the use of alcohol “to 
excess.”   
 
The DOE psychiatrist’s definition of “habitually to excess” is 
consistent with the Guidelines and the related security concerns.  
He testified that use of alcohol four or more times a year to the 
point of intoxication constitutes use of alcohol “habitually to 
excess.”  Tr. 168-69.  His definition of “to excess” is consistent 
with the Guidelines because it focuses on drinking to the point of 
impairment; his definition of habitual as four or more times a year 
is consistent with the DOE security interests.  Accordingly, for 
the purposes of this proceeding, I find that the use of alcohol 
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four or more times a year to the point of intoxication is the use 
of alcohol “habitually to excess.” 
 
I find that, during the year immediately preceding the psychiatric 
interview, the Individual used alcohol habitually to excess.  
During the psychiatric interview, the Individual reported drinking 
six 12-ounce cans of beer during a three-hour period on six or 
seven occasions.  DOE Ex. 12 at 13.  I recognize that, at the 
hearing, the Individual testified that his report of “six or seven 
times” might be a “exaggerated” and that “three or four times” is 
“probably” more accurate.  Tr. at 129-30.  I am not persuaded that 
the Individual’s revised estimate is more reliable than the 
estimate of six or seven occasions that he provided during his 
psychiatric interview; I see no reason why he would have 
“exaggerated” his drinking to the DOE psychiatrist or why his 
estimate at the hearing is a more accurate amount.  Based on my 
finding that the Individual used alcohol habitually to excess 
during the year immediately preceding his psychiatric interview, 10 
C.F.R. § 710.8(j), I turn to whether the Individual has 
demonstrated adequate evidence of reformation or rehabilitation.   
 
The DOE regulations do not specify what constitutes adequate 
evidence of reformation or rehabilitation.  Accordingly, I again 
look to the adjudicative guidelines.  Guideline G gives examples of 
adequate evidence of reformation or rehabilitation from an alcohol-
related problem.  At a minimum, the Individual would have to 
establish a “pattern of abstinence or responsible use.”    
Guideline G, ¶ 23(b).  In this case, the DOE psychiatrist has 
opined that two years of abstinence and at least a year of 
counseling are required. 
 
I find that, with the exception of one or two beers in December 
2006, the Individual has not consumed alcohol since October 2006.  
I base this on the Individual’s testimony, as well as the 
corroborating testimony of family and other witnesses.  See, e.g., 
Tr. at 14 (clinical psychologist), 35 (uncle), 41-42 (mother), 55-
56 (wife), 216 (Individual).   
 
I do not believe, however, that the Individual’s short period of 
abstinence and relapse prevention classes are sufficient to resolve 
the security concern.  The DOE psychiatrist opined that, given the 
Individual’s history, his current risk of relapse over the next 
five years is more than 50 percent.  Id. at 167.  Although the 
clinical psychologist thought that the Individual’s prognosis was 
good, she was not aware of the extent of the Individual’s history 
of alcohol-related problems.  Id. at 10-14.  Accordingly, I 
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conclude that the Individual has not demonstrated reformation or 
rehabilitation. 
 

B. Criterion K Concern – Illegal Drug Use 
 
It is undisputed that the Individual used marijuana several times 
in the late 1980s and in June 2005.  This use raises a security 
concern under Criterion K.  The only issue is whether the 
Individual has presented sufficient evidence to resolve the 
concern.   
 
If the circumstances indicate that drug use is unlikely to recur, 
the circumstances may mitigate the security concern.  Guideline H, 
¶ 26(a).  I cannot find that such circumstances are present here.   
 
The Individual’s June 2005 marijuana use occurred when he was an 
applicant for a security clearance.  The Individual attributed the 
use to being “pretty drunk.”  Tr. at 154.  As stated above, I have 
concluded that the Individual has not mitigated the alcohol-related 
security concern.  Accordingly, I cannot find that the 
circumstances indicate that the incident is unlikely to recur. 
 
  C.   Criterion L Concern – Honesty, Reliability, and          
    Trustworthiness 
 
It is undisputed that the Individual has had alcohol-related 
arrests or citations and has used marijuana.  These incidents raise 
a security concern under Criterion L.  My assessment, based on the 
testimony presented at the hearing, is that lack of maturity and 
excessive alcohol use accounted for these problems.  The most 
recent legal problems are the 2001 DUI and the 2002 citation.  The 
most recent drug use occurred in June 2005, when the Individual was 
intoxicated.  As explained above, the Individual has not mitigated 
the alcohol-related concern.  Since the Criterion L conduct is 
alcohol-related, he has not mitigated the Criterion L concern.  
  

V. CONCLUSION 
 
The Individual has not resolved the Criterion J, K, and L concerns 
set forth in the Notification Letter.  For that reason, I cannot 
conclude that a grant of access authorization “would not endanger 
the common defense and security and would be clearly consistent 
with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, 
the Individual should not be granted access authorization at this  
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time.  Any party may seek review of this Decision by an Appeal 
Panel under the procedures set forth at Id. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 12, 2007  



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                         February 23, 2007 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
 
Name of  Case:   Personnel Security Hearing 
 
Date of Filing:     August 21, 2006 
 
Case Number:     TSO-0420 

    
 
This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization1 
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record of 
this proceeding, the individual’s access authorization should be granted. As discussed below, after 
carefully considering the record before me in light of the relevant regulations, I have determined that 
the individual’s access authorization should be granted. 
 
I.  Background 
 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
 

The individual is an employee of a contractor at a DOE facility.  Due to concerns about the 
individual’s past use of alcohol, the DOE local office conducted a Personnel Security Interview 
(PSI) with the individual on December 15, 2005.  See DOE Exhibit 6.  Because the security concern 
remained unresolved after the PSI, the DOE local office requested that the individual be interviewed 
by a DOE consultant psychiatrist.  The psychiatrist interviewed the individual on March 30, 2006.  
See DOE Exhibit 7.  The DOE local office ultimately determined that the derogatory information 
concerning the individual created a substantial doubt about her eligibility for an access authorization, 
and that the doubt could not be resolved in a manner favorable to her.  Accordingly, the DOE local 
office proceeded to obtain authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning her eligibility for access authorization. 
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The Notification Letter included a statement of that derogatory information and informed the 
individual that she was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt regarding her eligibility for access authorization.  The individual requested a 
hearing, and the DOE local office forwarded the individual’s request to the Office of Hearings and 
Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, a long-time coworker and friend of the individual, a former coworker who later became 
the individual’s supervisor, a current coworker and acquaintance of the individual, and the DOE 
psychiatrist.  The DOE Counsel submitted exhibits prior to the hearing. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence 
that raises a concern about the individual’s eligibility to hold a DOE access authorization, as well as 
the evidence that mitigates that concern.  I conclude, based on the evidence before me and for the 
reasons explained below, that the security concern has been resolved. 
 
II.  Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding the 
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized 
this information as indicating that the individual has been or is a user of alcohol habitually to excess, 
or has been diagnosed as alcohol dependent or as suffering from alcohol abuse.  DOE Exhibit 6 
(citing 10 C.F.R. § 710.8(j)). 
  
These statements were based on the individual’s description of her alcohol use at the December 15, 
2005 PSI, and her arrests for DUI, once each in 1988 and 1990, and twice in 1992.  Id.  The 
Notification Letter also cited a March 30, 2006 diagnosis by the DOE consultant psychiatrist that the 
individual suffered from “Alcohol Abuse, by History.”  DOE Exhibit 7.  In his report, the 
psychiatrist stated, “Presently, she does not meet criteria for alcohol abuse or dependence, however 
by her report, does engage in relative risk taking behaviors such as knowingly driving after having 
too much to drink.”  Id.  The report states that the individual “feels the last time that happened might 
have been the beginning of December of 2005."  Id. 
 
While the individual does not dispute the reported history of her alcohol use in the late 1980s and 
early 1990s, she testified at the hearing that she did not tell the DOE psychiatrist that she knowingly 
drives while intoxicated.  She admits of an instance where she was intoxicated in December 2005, 
but maintains that she did not drive on that occasion.  “I think we got wires crossed there. That was 
the hot tub incident, you know, that I was talking about. But, yeah, I had three or four drinks, but I 
was at home in my own hot tub. And I certainly wasn't going anywhere.”  Tr. at 28.  Based on my  
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observation of the individual’s testimony, I find her explanation to be entirely credible.  Moreover, 
as discussed below, the individual brought forth testimony from several individuals who have first-
hand knowledge of the individual’s use of alcohol, each of whom describe the individual as a 
responsible drinker. 
 
Nonetheless, there is a legitimate security concern arising from the possibility that the individual 
might return to her prior pattern of drinking to excess.  In other DOE access authorization 
proceedings, hearing officers have consistently found that the excessive use of alcohol might impair 
an individual’s judgment and reliability, and his ability to control impulses.  These factors amplify 
the risk that the individual will fail to safeguard classified matter or special nuclear material. See, 
e.g., Personnel Security Hearing, Case No. TSO-0168, 29 DOE § 82,807 (2005) (and cases cited 
therein).  The remainder of this decision will focus on whether that legitimate concern has been 
resolved, i.e., whether the risk of the individual’s return to her prior pattern of drinking is low 
enough that granting her clearance would not endanger the common defense and security and would 
be clearly consistent with the national interest. 
 

B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether granting 
or restoring access authorization "would not endanger the common defense and security and would 
be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; 
the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors. 
 

 
10 C.F.R. § 710.7(c).   
 
How general factors such as those above are to be applied in a case involving alcohol use is 
specifically discussed in the most recent revision of the Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information.  http://www.archives.gov/isoo/pdf/hadley-
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adjudicative-guidelines.pdf (December 29, 2005).  Guideline H, Alcohol Consumption, states in 
pertinent part: 
 

Conditions that could mitigate security concerns include:  
 
(a) so much time has passed, or the behavior was so infrequent, or it happened under 
such unusual circumstances that it is unlikely to recur or does not cast doubt on the 
individual's current reliability, trustworthiness, or good judgment;  
 
(b) the individual acknowledges his or her alcoholism or issues of alcohol abuse, 
provides evidence of actions taken to overcome this problem, and has established a 
pattern of abstinence (if alcohol dependent) or responsible use (if an alcohol abuser);  
 

Id. (emphasis added). 
 
Three specific conditions discussed in Guideline H that have particular relevance to the present case 
are: (1) how much time has passed since the behavior that raises the security concern; (2) whether 
the individual has acknowledged the problematic nature of her prior alcohol use; and (3) the extent 
to which the individual has established a pattern of responsible use of alcohol.  Applying these 
factors in this case leads me to conclude that there is a very low risk that the individual will return to 
a pattern of alcohol use that will pose a security risk in the future. 
 
  1. Length of time since problems related to alcohol use 
 
First, I note that it has been over 15 years since the individual’s most recent DUI arrest.  At the time 
of that arrest, the individual had recently turned 28 years old. This, by itself, would arguably be 
sufficient to conclude that, in the words of the Adjudicative Guidelines, “so much time has passed” 
that the individual’s irresponsible use of alcohol is “unlikely to recur” and “does not cast doubt on 
the individual’s current reliability, trustworthiness, or good judgment.”  Id. (emphasis added). 
 
  2.  Acknowledgment of problematic nature of past alcohol use 
 
Further, it is clear from the individual’s testimony that she acknowledges and takes full 
responsibility for her prior actions with regard to alcohol abuse, and that her life has changed fairly 
radically in the intervening 15 years.  At the hearing, I asked the individual what motivated her to 
modify her drinking habits. 

 
I would have to say I grew up. I learned some very hard lessons, obviously. You can 
tell that from the arrest record. The type of people that I was associating with 
changed, the types of activities I was engaging in changed. It was a lifestyle change. 
I began just simply motivating myself towards a better existence. I was very 
fortunate. I was able to get on at the Department of Energy site. . . .  I wanted to 
begin  
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employment there, because they had a tuition reimbursement program, and I could go 
to school. I began there in '94, I started school in '96, and completed a four-year 
bachelor's degree while working full-time plus, and graduated with the first one in 
1999, and my second one in 2000. 
 

Tr. at 24-25. 
 
  3.  Whether the individual has established a pattern of responsible alcohol use 
 
The individual testified that she has not used alcohol excessively since her 1992 DUI arrest, and 
described her current drinking habits as follows: 

 
I'll get home from work. I'll make a cocktail for my husband and myself. . . .  
 
. . . . 
 
[I]t's not every day. There's not even a regular pattern to it. Most generally on 
Thursdays after the last day of work, I have a drink in the evening. There is no 
specific set pattern to what we do. . . . 
 
. . . . 
 
[On weekends it] [d]epends on what we're doing, depends on the time of year. Yeah, 
we have a couple of beers in the afternoon when we're outside doing yard work in the 
summer. 

 
Tr. at 25-26.  After hearing this testimony, the DOE consultant psychiatrist testified that it was 
consistent with the information reported during his March 2006 evaluation of the individual.  Tr. at 
32.  Further, I note that it is consistent with the account provided by the individual in her December 
2005 PSI.  DOE Exhibit 6 at 7-8.  Moreover, that the individual has firmly established a pattern of 
responsible drinking was corroborated by the witnesses called by the individual to testify at the 
hearing.   
 
The first of these witnesses to testify has known the individual since 1991, and worked with her at 
another DOE site until December 2004, when she moved to her current location.  The witness’ 
testimony indicates that he has had many opportunities to observe the individual’s drinking habits. 

 
Well, we used to see each other like once a week at the baseball games. I would see 
both her and her husband at the softball games. But once those died out, not very 
frequently. We usually run into one another at the going away functions, . . . I also 
had a Christmas party, and [the individual and her husband] would always show up 
to that. . . .  [W]e would run into each other maybe once a month tops. . . . 
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. . . . 
 
[O]ver about the last few years, they've laid off -- well, now everyone's laid off. But 
we've had going away functions usually on Thursday nights, . . . we would all get 
together have a couple of beers, eat some wings, talk about old times, wish them 
well, whoever the group happened to be. . .  we would run into each other there. . . . 
[O]ccasionally . . . [w]e would have dinner together, something like that. That's about 
all. 

 
Tr. at 43-43.  This witness testified that he has never seen the individual intoxicated nor having 
consumed alcohol to a point where he would have considered her judgment to be impaired.  Id. at 
40-41, 44.   
 
This witness also testified as to the individual’s growth and improvement over the years: 

 
I've seen this a lot where people have done something that they regret many, many 
years ago, and for some reason it tends to come back and bite them. And I -- I think 
that the people that we're talking to right now need to know that you are one of the 
prime examples of somebody who starts out with basically nothing and ends up 
putting herself through school and working every day to improve herself and become 
a better, better person. And I think that deserves an awful lot of credit.   
 
And I personally am very, very proud of you, because you've done what very few 
people at [the site] did. They had the opportunity, they just couldn't be bothered. 

 
Tr. at 45-46. 
 
The individual’s second witness has known the individual for at least ten years, and worked with her 
until she transferred to her present location in December 2004.  During the time the individual 
worked at her former location, the witness and the individual 

 
rode together to go to school at [a local university].  We were both taking night 
classes down there, and occasionally we would stop when other people from work 
were stopping up at one of the local establishments, after -- you know, on our way 
back, stopped for a beer or two. But during that time, it was, you know, fairly 
frequent. I mean, maybe a couple of nights a week. 
 
Other than that, though, it was more or less a special event, like I said, a golf outing, 
a holiday party, maybe like [the individual] said, a going away party. We had a lot of 
going away parties here at [the site], because over the course of the last couple of 
years, we've laid off about 3,000 employees. You know, everybody working together  
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for ten years or so, you get to know everybody pretty well. So I would say, you 
know, at points it was a few times a week, and then there was other times where it 
was probably once every couple of months maybe. 

 
Tr. at 50-51.  The witness testified that, while at a majority of these occasions alcohol was present, 
he has never seen the individual in a state he would describe as intoxicated.  Id. at 53. 
 
The third witness called by the individual has been her coworker since December 2004.  He testified 
that he has seen her on social occasions about two to three times per month, and that alcohol has 
been present at some of these occasions.  When asked whether he had ever seen the individual 
intoxicated, he replied, “No, not to the point of being impaired, no. . . , I guess it depends on the 
interpretation of intoxicated. . . .  As far as have I seen her drinking, yes. Have I seen her drinking to 
the point where she was impaired, no.”  Tr. at  61. 

 
Q [by DOE Counsel]. Okay. You haven't seen her at a point where you 

would be concerned about getting in a car with her driving? 
 
A. No. 

 
Id. 
  
  4.  Applying the relevant factors to the present case 
 
With reference to the three conditions discussed above from the Adjudicative Guideline specifically 
pertaining to alcohol use, I note that: (1) over 15 years have passed since the individual’s most 
recent DUI arrest; (2) the individual has acknowledged the issues she has had in the past with 
alcohol abuse; and (3) the individual has since that time established a long-standing pattern of 
responsible alcohol use.   
 
Unlike the Adjudicative Guidelines, the Part 710 regulations do not list mitigating factors that would 
specifically apply to a case involving alcohol use.  However, as discussed above, the regulations do 
list factors that I am to take into account in every case, and several of these are mitigating factors as 
applied to the present case, including the “recency of the conduct; the age and maturity of the 
individual at the time of the conduct; . . . the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; [and] . . . the likelihood of continuation or recurrence; . . .”  10 
C.F.R. § 710.7(c). 
 
Application of this last factor, “the likelihood of continuation or recurrence,” is determinative in this 
case, and is ultimately a function of the other preceding factors.  Thus, the more time that has passed 
since the individual’s problematic alcohol use, the less likely she will return to that pattern of use in 
the future.  Similarly, the fact that the individual is now in her forties reduces the likelihood that she 
will again engage in behavior that she has not displayed since she was in her twenties.  Also 
lowering  
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the chance of recurrence are the behavioral changes of the individual in the last 15 years, both in 
terms of her success in education and career, and her establishment of a responsible pattern of 
alcohol use. 
 
Though invited to do so, the DOE consultant psychiatrist declined to opine on the likelihood of the 
recurrence of alcohol abuse in this case, instead offering the following general observation.   

 
[I]n taking a look at human behavior to try to look at the future, what we might 
expect down the road, all we have to go on is what has happened in the past. And to 
take a look at what has happened before now or the events culminating to the 
present, we can expect much of the same in the future unless there's been something 
to change that behavior. 

 
Tr. at 22.  To the extent that this observation is helpful to my decision,2 it correlates with the 
principles set forth in the Adjudicative Guidelines, i.e., that a concern relating to alcohol use can be 
mitigated both by the length of time since the problematic use and the pattern of responsible use that 
has been established in the intervening period. 
 
Considering all of the above, I find that the concern raised in the present case has been sufficiently 
mitigated.  The individual has put her past excessive use of alcohol far behind her, and has since 
dramatically changed her circumstances for the better, while at the same time proving that she can 
sustain her long-standing pattern of responsible drinking.  As such, I find the likelihood that the 
individual will return to the abusive use of alcohol, the only potential concern in this case, is very 
low. 
 
III.  Conclusion 
 
Upon consideration of the record in this case, I find that there is evidence that raises a substantial 
doubt regarding the individual’s eligibility for a security clearance.  However, the concern raised by 
that evidence has been sufficiently mitigated such that, “after consideration of all the relevant 
information, favorable and unfavorable,” I conclude that granting the individual’s “access 
authorization would not endanger the common defense and security and would be clearly consistent 
with the national interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).  The Manager of the DOE Operations 

                                                 
2 Throughout his testimony, the DOE consultant psychiatrist was reluctant to provide any opinion on the present 

case beyond stating that, under the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders IV-TR 
(DSM-IV-TR), the individual would have to abstain from the use of alcohol for at least six months to be considered in 
“full remission” as to the diagnosis of “Alcohol Abuse, by History.”  The psychiatrist testified that the individual would 
remain in “partial remission” under the DSM, regardless of whether and for how long the individual had established a 
pattern of responsible drinking.  Tr. at 34-35 (when asked “though it's not full remission, does the concern lessen over 
time if she manages to not get in trouble with her alcohol?”, the psychiatrist answered, “Well, there again, that would be 
a judgment. I guess how a person interprets the events, that's really not my position to interpret as it is to comment on the 
facts and how they fit within the medical diagnosis.”); Tr. at 12 (“To be honest, I'm not completely familiar with the legal 
definition of rehabilitation, however as it's been presented to me, I interpret that as full remission.”) 
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Office or the Office of Security may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 23, 2007 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s.                                                                                                                             
                         March 8, 2007 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: August 22, 2006 
 
Case Number:  TSO-0421 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for continued access authorization. The 
regulations governing the Individual's eligibility are set forth at 
10 C.F.R. Part 710, "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the 
Individual's suspended access authorization should be restored.  
For the reasons detailed below, it is my decision that the 
Individual's access authorization should not be restored at this 
time. 
 

I. FACTUAL BACKGROUND 
 
The Individual has worked for a DOE contractor and held a security 
clearance for over fifteen years.  In 2000, the Individual was 
involved in an alcohol-related domestic incident.  The Local 
Security Office (LSO) interviewed the Individual, DOE Ex. 21, and 
referred him to a DOE consulting psychiatrist (DOE Psychiatrist 1). 
DOE Psychiatrist 1 interviewed the Individual but deferred a 
diagnosis until after laboratory tests were performed.  DOE Exs. 
10, 11.  Laboratory tests were not performed and DOE Psychiatrist 1 
never made a diagnosis. 
 
In connection with a reinvestigation of his clearance, the 
Individual reported a 2004 citation for driving with an open 
container of alcohol.  As a result, in 2005, the LSO conducted a 
personnel security interview of the Individual about his alcohol 
consumption.  DOE Ex. 20.  During this interview, the Individual 
reported that he began drinking in high school at weekend parties. 
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 He gave 18 beers as the most he remembered drinking at a time.  
Id. at 12-13.  He reported drinking on leave when he was in the 
military and then a “beer or two after work” when he left the 
military.  Id. at 14-15.  The Individual stated that on the 
weekends his consumption varied but that he could drink as many as 
eight or ten beers in the course of the day.  Id. at 16. He 
indicated that he continues to consume beer after work:  “I have 
some beer to relax after work and to get to sleep at night because 
I’m in a lot of pain most of the time.”  Id. at 18.  He described 
the pain as associated with an occupational injury.  Id.  He also 
stated that his alcohol consumption varied with his “highs and 
lows” although he would not call the “lows” depression.  Id. at 20. 
The Individual stated that the night before the interview he had 
four and one-half beers.  Id. at 21.   He stated that he had not 
drunk to excess in a while because his wife objects to it.  Id. at 
25. 
 
The LSO referred the Individual to a DOE psychiatrist (DOE 
Psychiatrist 2), who interviewed the Individual and issued a 
report.  DOE Ex. 9.  The Individual reported a long history of 
drinking most nights after work - typically four or five beers.  
Id. at 5.  The Individual reported that in early 2005 he reduced 
his consumption to about three beers a night, because of concerns 
about his blood pressure.  Id.  When asked how much he had consumed 
the night before the interview, the Individual stated three beers 
and a glass of wine.  Id.  The psychiatrist opined that the 
Individual had consumed alcohol habitually to excess and that his 
reduced consumption was not sufficient to resolve the concern. Id. 
at 9.  The psychiatrist opined that the Individual needed one or 
two years of ongoing supportive counseling to help him maintain a 
significantly reduced level of consumption.  Id.   
 
In 2006, the DOE notified the Individual that his alcohol 
consumption raised a security concern under 10 C.F.R. § 710.8(j) 
(Criterion J, consuming alcohol habitually to excess).  DOE Ex. 1 
(Notification Letter).  The Notification Letter cited the opinion 
of DOE Psychiatrist 2.  The Notification Letter also mentioned the 
2005 open container citation, the 2000 alcohol-related domestic 
incident, and the Individual’s statements in the 2005 personnel 
security interview. 
  
The Individual requested a hearing, and I was appointed to serve as 
the hearing officer.  At the hearing, DOE Counsel presented one 
witness:  DOE Psychiatrist 2.  The Individual testified and 
presented one additional witness:  his wife. 
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II. THE HEARING 
 

A.  The Individual 
 
The Individual testified that he did not believe that his alcohol 
consumption has ever been a problem.  Tr. at 40.  He then discussed 
his alcohol use and related events.   
 
The Individual did not dispute the 2004 open container citation.  
He stated that it was “in the late morning on a Saturday” and he 
had “just gotten off from work.”  Id. at 41.  He stated that he 
“took a ride up in the hills and had a beer” and was stopped 
because his registration was expired.  Id.  The Individual 
testified that he was given the choice of citations and that he 
chose the open container citation based on the amount of the fine. 
Id.   
 
The Individual described a history of drinking about four to five 
beers a night prior to 2005 and then cutting back to three beers, 
which he generally consumed between 5:00 and 8:00 P.M. on weekdays. 
Tr. at 46, 56.  The Individual stated that he had cut back more in 
2006 because “It’s not good for me.”  Id. at 47.  He acknowledged 
that, in the past, his wife had objected to his drinking.  Id.  
When asked if he had a support system to help him control his 
drinking, he stated that his wife was his support system.  Id. at 
53.    
 
The Individual testified that the only person who was familiar with 
his alcohol consumption was his wife.  Tr. at 53-54.  He stated 
that he and his wife do not socialize.  Id. at 54.  When asked 
about adult children, he stated that the adult child living with 
them was not home much.  Id. at 54.   
 
B. Individual’s Wife 
 
The Individual’s wife testified that they have been married for 28 
years.  Tr. at 26.  The Individual’s wife stated that she did not 
see the Individual drink the amount that he reported to DOE 
Psychiatrist 2.  Id. at 27.  She stated that the Individual drank 
to excess sometimes, but that he did not drink every night and not 
to excess every night that he drank.  Id. at 29.  She defined 
excess as when the Individual gets “moodier.”  Id.  When asked when 
she last saw him drink to excess she said “a couple of months ago.” 
Id.  She stated that it took three to four beers for the Individual 
to get to that point.  Id.   
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The Individual’s wife stated that she had seen a reduction in the 
Individual’s drinking in the last several years, and that he no 
longer drinks daily.  Id. at 32-33.  She stated that in the past 
year or so, she had seen him drink several times a week – two or 
three beers at a time.  Id. at 33.  She stated that she did not 
think that he needed any treatment or help.  Id. at 34. 
 
I asked the Individual’s wife how long a six-pack of beer would 
last.  The Individual’s wife stated that she was not certain:  
“Because he may have a friend come over.  I mean, it depends on the 
circumstances.” Id. at 39.   
 
C.  DOE Psychiatrist 2 
 
DOE Psychiatrist 2 testified at the beginning of the hearing and, 
again, at the end of the hearing.  The psychiatrist testified that 
the Individual’s “alcohol use history is very significant.”  Tr. at 
11.  The psychiatrist discussed the alcohol history set out in his 
report and characterized it as “habitually to excess.”  Id. at 11-
12.  As for his current use, the psychiatrist testified that the 
Individual’s consumption of three beers a night left the Individual 
“somewhat intoxicated every night.”  Id. at 14.  Later the 
psychiatrist elaborated that the Individual’s reported consumption 
of three beers between 5:00 and 8:00 P.M. every night would leave 
him “appearing kind of intoxicated.”  Id. at 65.   
 
DOE Psychiatrist 2 testified that he viewed the Individual’s 
reduction in his alcohol consumption as “some early evidence of 
reformation.”  Tr. at 14.  The psychiatrist stated that he thought 
that the Individual’s awareness of alcohol issues was “fairly 
minimal” and that the Individual needed some kind of program to 
move in the direction of containing “his tendency to drink 
habitually to excess.”  Id. at 15.  The psychiatrist did not 
believe that the Individual needed to be abstinent.  Id. 
 
DOE Psychiatrist 2 commented on the use of alcohol to medicate pain 
or depression.  He described it as ill-advised – “it is not going 
to help, it’s probably going to lead to problems.”  Tr. at 19.  The 
psychiatrist stated that, given the Individual’s situation, 
adequate evidence of reformation and rehabilitation would be     
(i) not drinking every night and limiting consumption of three 
beers at a time to weekends, and (ii) a year or two of monitoring 
and counseling.  Id. at 22-24. 
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III. APPLICABLE STANDARD 
 
Under Part 710, the DOE may suspend an individual’s access 
authorization where “information is received that raises a question 
concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information 
includes, but is not limited to, the information specified in the 
regulations.  10 C.F.R. § 710.8.  Once a security concern is 
raised, the individual has the burden to bring forward sufficient 
evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the hearing officer considers various factors, including 
the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, 
and the impact of the foregoing on the relevant security concerns. 
Id. § 710.7(c).  The decision concerning eligibility is a 
comprehensive, common-sense judgment based on a consideration of 
all relevant information, favorable and unfavorable.  Id. § 
710.7(a).  In order to reach a favorable decision, the hearing 
officer must find that “the grant or restoration of access 
authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  Id. § 710.27(a).   
  

IV. ANALYSIS  
 

A. Whether the Individual Has Been a User of Alcohol Habitually 
to Excess 

 
There is no question that the Individual has a long history of 
consumption of alcohol in large amounts.  By his own report, in the 
period immediately prior to 2005, the Individual was consuming four 
or five beers every night after work and sometimes more on the 
weekend days.  DOE Ex. 9 at 5.  The Individual has also had two 
alcohol-related legal incidents.  In 2000, he and his wife were 
involved in a domestic dispute after consuming alcohol; and in 
2004, the Individual was cited for driving with an open container. 
Finally, over the years, the Individual’s wife complained to him of 
excessive alcohol use.  DOE Psychiatrist 2 opined that the 
Individual’s report of reduced consumption in 2005 - three beers 
from 5:00 to 8:00 each week night – still leaves the Individual 
“somewhat intoxicated every night.”  Based on the foregoing, I have 
concluded that the Individual has been a user of alcohol habitually 
to excess.  10 C.F.R. §710.8(j).   
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B.  Whether the Individual Has Demonstrated Adequate Evidence of   
Reformation and Rehabilitation  
 
The DOE regulations do not specify what constitutes adequate 
evidence of reformation or rehabilitation.  Accordingly, I look to 
adjudicative guidelines.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued 
on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House (the Adjudicative Guidelines).   
Guideline G gives examples of adequate evidence of reformation or 
rehabilitation from an alcohol-related problem.  At a minimum, the 
Individual would have to establish a pattern of responsible use.  
Guideline G, ¶ 23.   
   
Given that guideline, I now turn to the facts of the case.  As 
explained below, I cannot conclude that the Individual has 
established a pattern of responsible use.   
 
The Individual did not bring forward testimony giving a clear 
picture of his alcohol consumption over the last two years.  In his 
October 2005 interview with DOE Psychiatrist 2, the Individual 
reported that in early 2005, he reduced his alcohol consumption to 
three beers a day.  DOE Ex. 9 at 5.  Yet, when the psychiatrist 
asked him what he had to drink the night before the interview, the 
Individual reported three beers and a glass of wine.  Id.  As for 
the Individual’s wife, she was unaware of the level of consumption 
that the Individual reported to the psychiatrist.  Tr. at 27.  The 
Individual maintained that no one else was knowledgeable about his 
level of alcohol consumption, id. at 53-54, but the record 
indicates that other potential witnesses existed, including an 
adult child living in his house, id. at 54, the visiting friend or 
friends referred to by the wife, id. at 39, and parents who live a 
few blocks away,  DOE Ex. 9 at 3.  
 
It is undisputed that the Individual has not had any professional 
support.  Although the Individual states that his wife is his 
support, id. at 53, I am not persuaded that her support is 
sufficient.  The Individual’s wife lacks familiarity with his level 
of consumption, and the Individual did not discuss with her his 
reported decision to reduce his consumption.  Given these facts, I 
agree with the psychiatrist’s opinion that the wife’s support is 
insufficient and that some type of program is needed.  See id. at 
34. 
 
As the foregoing indicates, the Individual has not demonstrated a 
pattern of responsible alcohol use or the type of education or 
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counseling that would help sustain such a pattern.  Accordingly, 
the Individual has not shown adequate evidence of reformation and 
rehabilitation.   
  

V. CONCLUSION 
 
The Individual has not resolved the Criterion J concern set forth 
in the Notification Letter.  Therefore, I cannot conclude that 
restoring the Individual’s access authorization “would not endanger 
the common defense and security and would be clearly consistent 
with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, 
the Individual’s access authorization should not be restored at 
this time.  Any party may seek review of this Decision by an Appeal 
Panel under the procedures set forth at Id. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 8, 2007  



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 23, 2006 
 
Case Number:   TSO-0422 
 
This Decision concerns the eligibility of  XXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” A Local DOE Security Office (LSO) suspended the individual’s 
access authorization under the provisions of Part 710. As discussed below, after carefully 
considering the record before me in light of the relevant regulations, I have determined 
that the individual’s access authorization should be restored. 
 
I. Background 
 
The individual works for a DOE contractor in a position that requires him to hold a DOE 
security clearance. During a routine background investigation, the LSO learned that the 
individual had received and transmitted sexually explicit electronic mail (e-mail) from his 
work computer. This information prompted the LSO to conduct a Personnel Security 
Interview (PSI) with the individual in October 2005 (2005 PSI). Soon thereafter, the LSO 
referred the individual to a board-certified psychiatrist (DOE psychiatrist) for a forensic 
psychiatric examination. The DOE psychiatrist examined the individual in March 2006 
and memorialized his findings in a report (Psychiatric Report or Exhibit 6). In the 
Psychiatric Report, the DOE psychiatrist concluded that the individual’s behavior in 
connection with the computer was not the result of a mental illness or condition. 
However, the DOE psychiatrist determined that the individual has been a user of alcohol 
habitually to excess in the past.  Ex. 6 at 16. The DOE psychiatrist could not opine after 
the psychiatric examination whether the individual was showing adequate evidence of 
reformation from his past excessive use of alcohol and made no recommendation of what 
might constitute adequate evidence of reformation in this case. Id. at 17. 
 
In June 2006, the LSO sent the individual a letter (Notification Letter) advising him that 
it possessed reliable information that created a substantial doubt regarding his eligibility 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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to hold a security clearance. The LSO also advised the individual that the derogatory 
information fell within the purview of two potentially disqualifying criteria set forth in 
the security regulations at 10 C.F.R. § 710.8, subsections (j) and (l) (hereinafter referred 
to as Criteria J and L ).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations and requested an administrative review hearing. On August 31, 
2006, the Director of the Office of Hearings and Appeals (OHA) appointed me as 
Hearing Officer in the case. Subsequent to my appointment the individual retained an 
attorney to represent him in this proceeding. At the hearing that I convened in this case, 
seven witnesses testified. The LSO called one witness and the individual presented his 
own testimony and that of five witnesses. In addition to the testimonial evidence, the 
LSO submitted 10 exhibits into the record; the individual tendered none. 
 
II. Regulatory Standard 
 
            A.    Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h).  
 

 

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8 (j). Criterion L relates in relevant part to information that a person 
has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual 
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary 
to the best interests of the national security  . . .” 10 C.F.R. § 710.8(l). 
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          B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concern at Issue 
 
As previously noted, the LSO cites Criteria J and L as the bases for suspending the 
individual’s security clearance. To support Criterion J, the LSO relies principally on the 
DOE psychiatrist’s opinion that the individual was a user of alcohol habitually to excess 
from 1971 to 1998 and perhaps in 2004 and 2005. In addition, the LSO cites the 
individual’s alleged statements that: (1) his wife asked him to stop drinking and is not 
comfortable with his drinking in front of her children, (2) his mother expressed a concern 
about his excessive drinking habits, and (3) he drove in an intoxicated state in the 1970s 
and 1980s.  
  
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s alcohol use under Criterion J. The excessive 
consumption of alcohol is a security concern because that behavior can lead to the 
exercise of questionable judgment and the failure to control impulses, which in turn can 
raise questions about a person’s reliability and trustworthiness. See Guideline G of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House.   
 
With regard to Criterion L, the LSO refers to the individual’s statements to the DOE 
psychiatrist that he hides his drinking from his wife by drinking in a grocery store 
parking lot.  In addition, the LSO cites the individual’s use of a government-issued 
computer at work to access internet chat rooms where he had elicit sexual conversations 
and sent sexually explicit e-mails. 
 
I find that the individual’s concealment of information about his drinking from his wife 
may increase his vulnerability to coercion, exploitation, or duress and possibly render 
him susceptible to blackmail. As for the individual’s misuse of the government-issued 
computer, I find that such conduct raises questions about his judgment, reliability, and 
trustworthiness and his willingness to comply with rules and regulations, all of which 
could indicate that the individual might not properly safeguard classified information. 
 
IV. Findings of Fact  
 
The individual does not dispute that he habitually used alcohol to excess from the late 
1970s until 1998. Transcript of Hearing (Tr.) at 116.  He denied, however, that he used  
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alcohol habitually to excess in 2004 and 2005. He maintained that the last time that he 
was intoxicated was 1998. Id.  
 
In 1998, the individual met his current wife in an internet chat room. Id. at 60, Ex. 6 at 7. 
The individual relocated from one State to another to marry his current wife in November 
1998.  Tr. at 61.  The individual became a stepfather to his wife’s two children when the 
couple married. Id. at 62.  
 
According to the wife, shortly after she and the individual married she noticed that the 
individual drank one beer everyday. Id. at 64, 74. The wife told the individual that she did 
not want him to drink in front of the children and that she wanted an “alcohol-free” 
home. Id. at 65. She explained at the hearing that she rarely drinks and had a father who 
abused alcohol and for these reasons she did not want alcohol to be a part of her or the 
individual’s life. Id. at 63-65. The individual complied with his wife’s wishes and did not 
consume alcohol in their home after November 1998. Id. at 74. He did, however, drink 
alcohol outside of the house without his wife’s knowledge approximately 50 times 
between 1998 and 2005. Ex. 6 at 11.  
 
In 2002, the individual’s marriage entered a rocky period and the individual began 
spending time in internet sex chat rooms while at home. Id. at 3. In 2003, the wife learned 
of the individual’s internet use and she insisted that the individual consult with Counselor 
#1. Id. The individual received therapy from Counselor #1 twice each week for a six-
month period. Id. In January 2004, the individual posted a personal ad on the internet and 
the wife found out about the ad. Id. at 4. The wife decided that the individual should 
return to counseling. Id.  When the individual consulted Counselor #1 again, she referred 
him to Counselor #2 with whom he had four counseling sessions in January and February 
2004. Id. In October 2004, the individual used his government-issued computer at work 
12 times to access his personal e-mail account and send sexually explicit e-mails. Tr. at 
106.   
 
 V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).3 After due 
deliberation, I have determined that the individual’s access authorization should be 
restored.  I find that restoring the individual’s security clearance will not endanger the 
common defense and security and is clearly consistent with the national interest. 
10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
 
 

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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        A.  Criterion J: Habitual Use of Alcohol to Excess 
 
There are two issues relating to the individual’s alleged habitual use of alcohol to excess 
in this case.  The first issue is whether the individual consumed alcohol habitually to 
excess at any time after 1998. The second issue is whether the individual is reformed 
from his past excessive use of alcohol to excess.  
 

1. The Individual’s Use of Alcohol after 1998  
 
At the hearing, the individual discussed his post-1998 drinking habits in detail. Beginning 
in 2004, the individual began drinking alcohol in a grocery store parking lot in the 
afternoon. Tr. at 118.  He explained that he was too cheap to go to a bar so he would 
purchase his beer at the grocery store and consume it over a two-hour period in his car 
where he listened to tapes. Id.  He testified that he is a certified master hypnotist and he 
uses the quiet time in his car to write scripts for hypnosis. Id. at 118. The individual 
testified that in 2004 he consumed 37 ounces of beer on two occasions in the parking lot 
and 20 ounces of beer on four occasions in the parking lot. Id. at 122. In 2005, the 
individual consumed 20 ounces of beer in the parking lot on six occasions, and in 2006 
he consumed 20 ounces of beer in the parking lot on two occasions. Id. He testified that 
his last drink was in June 2006 when he was on an out-of-town business trip and he 
consumed two 12-ounce beers. Id. at 130. The individual also testified that he never felt 
impaired at anytime between 1998 and 2006 after he had consumed alcohol. Id. at 120. 
 
A family friend testified that she has never seen the individual consume alcohol but has 
witnessed him refuse alcoholic beverages. Id. at 56-57. One of the individual’s co-
workers testified that he plays poker with the individual and that the individual has 
declined to consume alcoholic beverages at these poker parties. Id. at 48-52. The wife 
testified that the individual has honored her request that he not drink alcohol at home. Id. 
at 76. She stated that one day she found a beer car in the individual’s truck. Id.  She 
confronted him about the beer can and he told her that he “sometimes has a beer after 
work.” Id.  She added that she assumed that he might drink beer once in a while and she 
decided not to talk about it. Id.  She opined that alcohol has not impacted their life in any 
way.  She related that after the individual married her, he adjusted his work schedule so 
he could get off early to transport his stepchildren to various activities.  Id. at 71. She 
stated that he is at home every night and cooks dinner most nights.  Id.  She noted that the 
individual’s mother has commented to her that it is “good to see [the individual] not 
including alcohol in his life” since their 1998 marriage. Id. at 70-71. She testified that she 
is very verbal and does not hesitate to express her thoughts to her husband.  Id. at 67. For 
example, she found his chewing tobacco to be a disgusting habit and she asked him to 
stop the behavior. Id. at 72. She stated that he no longer chews tobacco. Id. The wife 
concluded that she believes that her husband is afraid to incur her wrath. Id. at 85. The 
individual testified that his wife told him to stop drinking in parking lots after she read 
the Psychiatric Report. Id. at 144. The individual testified that he will not drink in the 
parking lot again. Id. at 146. 
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A board-certified psychiatrist who evaluated the individual in September 2006 testified 
on his behalf at the hearing (personal psychiatrist). Id. at 149. The personal psychiatrist 
opined that the individual was not drinking habitually to excess after 1998. Id. at 158. He  
pointed out that the individual has not had any legal issues associated with his drinking, 
has suffered no health issues from his drinking and has not demonstrated any impairment 
in his social or occupational functioning from his alcohol consumption. Id. at 158. He 
also opined that the individual does not even meet the DOE psychiatrist’s definition of 
habitual, excessive use of alcohol to excess, i.e., intoxication more than four times in a 
year. Moreover, he testified that in his opinion the individual did not minimize the 
amount of alcohol that he consumed between 2004 and 2006. The personal psychiatrist 
did concede at the hearing that “[d]rinking alone in a parking lot doesn’t look normal.” 
Id. at 162. He explained that the individual’s choice of a parking lot has a lot to do with 
his personality in that he is an introvert. Id. at 162.  He concluded that it is important to 
examine all the circumstances surrounding the individual’s decision to drink in the 
parking lot instead of looking at the fact in isolation. 
 
After carefully reviewing all the testimonial evidence, I have determined that the 
individual’s post-1998 alcohol use did not rise to the level of habitual, excessive use of 
alcohol during this period. In reaching this determination, I considered that the individual 
did not meet the DOE psychiatrist’s definition of habitual, excessive use of alcohol to 
excess in that he was not intoxicated four or more times in any year between 1998 and 
2006. Specifically, I found that the individual would not have been considered 
intoxicated by using either his own definition of intoxication (i.e. lack of balance, slurring 
words and forgetfulness) or by applying the Widmark equation variables set forth in 
Exhibit 6, page 12 at footnote 32. 4 While I found the individual’s choice of drinking 
venues (in a parking lot) to be very unusual,5 I considered that the individual would 
probably have consumed alcohol at home if his wife had allowed him to do so. I next 
evaluated whether it is reasonable to consider the quantity of alcohol he consumed during 
2004-2006 excessive had he consumed it at home or in a drinking or eating 
establishment. On this matter, I considered that drinking 37 ounces of beer over a two-
hour period might possibly be considered excessive.  However, I did not find that 
consuming that quantity twice in a year (2004) was habitual, excessive alcohol 
consumption. Regarding his other drinking in 2004, i.e., 20 ounces of beer on four other 
occasions, this quantity does not seem excessive to me.  Similarly, consuming 20 ounces 
of beer over a two-hour period on six occasions in 2005, and 20 ounces of beer over a  

                                                 
4  There are several factual errors contained in footnote 32 of the Psychiatric Report relating to the 
application of the Widmark equation in this case.  Based on the credible testimony in this case, I found that 
the individual’s highest consumption of alcohol over a two-hour period between 1998 and 2006 was 37 
ounces.  For most of the period in question, the alcohol consumption was 20 ounces in a two-hour period.  
However, the DOE psychiatrist used 48 ounces and 64 ounces (four 16-ounce beers) to compute the 
individual’s hypothetical blood alcohol content (BAC) in this case. Had the DOE psychiatrist used the 20 
ounce and 37 ounce figures, the hypothetical BAC would have been far below the legal intoxication limit. 
  
5  My observation of the individual at the hearing confirmed the personal psychiatrist’s opinion that the 
individual is an introvert.  The individual rarely made eye contact with me during the hearing and spent 
much time with his head downcast. 
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two-hour period on two occasions on 2006 does not seem excessive. In addition, the 
individual convinced me that he was never impaired after consuming alcohol in the car. 
Given that the individual drove his stepchildren to various after school activities and 
cooked dinner almost every night, it seems reasonable that he might not have been able to 
perform these duties without incident had he been impaired. Finally, I found the 
testimony of the personal psychiatrist to be more convincing than that of the DOE 
psychiatrist in this case. In particular, the personal psychiatrist testified convincingly that 
the individual’s alcohol consumption since 1998 has never impaired him socially or 
occupationally or ever caused him legal or health problems. 6   
 

2.  Reformation from Past Habitual, Excessive Use of Alcohol  
 
I next must address whether the individual has demonstrated adequate reformation from 
his habitual, excessive use of alcohol between the late 1970s and 1998. First, more than 
eight years has elapsed since the individual consumed alcohol habitually to excess.  
Second, he acknowledged at the hearing that he drank alcohol to excess prior to his 1998 
marriage. Third, his marriage to his current wife caused him to severely curtail his 
drinking habits.  For example, he did not drink at home and rarely drank in social 
situations.  During the eight year period, 1998 to 2006, he consumed an average of no 
more than two beers approximately six times a year when he was alone in a grocery store 
parking lot. Fourth, the individual and his wife convinced me that it is unlikely that the 
individual will drink alcohol in a parking lot again. Whether it is fear or love that 
compels the individual to abide by his wife’s wishes, it is clear from the testimony that 
the individual will heed his wife’s request that he stop drinking in the grocery store 
parking lot. Finally, the individual stopped consuming alcohol entirely in June 2006.  In 
the end, all these factors convince me that the individual is reformed from his habitual, 
excessive use of alcohol during the late 1970s until 1998.  
 
B. Criterion L 
 

1. Concealment of Alcohol Use 
 
During the psychiatric examination, the individual stated that his wife was unaware that 
he was consuming alcohol in a grocery store parking lot from time to time. At the 
hearing, the individual and his wife convinced me that his wife now knows about the 
individual’s past consumption of alcohol in a grocery store parking lot. The wife also 
convinced me that she only prohibited her husband from drinking at home, not outside 
the home. Regarding the individual’s selection of a grocery store parking lot to consume 
alcohol, the individual testified convincingly that he chose that venue for several reasons,  

                                                 
6  Regarding the allegation in the Notification Letter that the individual’s wife asked him to stop drinking 
alcohol and he did not, I find that that his wife only asked him to stop drinking alcohol in the house.  The 
record is clear that the individual complied with his wife’s request in this regard.  As for the allegation in 
the Notification Letter that the individual’s mother expressed a concern about the individual’s excessive 
drinking habits, I find, based on the testimonial evidence in this case, that the individual’s mother expressed 
this concern prior to 1998. The individual testified convincingly that his mother expressed concern about 
his drinking habits when he was in college. Tr. at 127.  The wife testified credibly that her mother-in-law 
has commented positively on the changes regarding the individual’s drinking once he married her in 1998. 
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i.e., he had promised his wife that he would not consume alcohol at home, he was too 
cheap to go to a bar or restaurant and buy alcoholic beverages, and he wanted peace and 
quiet to listen to tapes and write scripts for his hypnosis sessions.  
 
I find that the individual has mitigated the security concern associated with his behavior.  
Because his wife is now aware that he consumed alcohol in a grocery store parking lot, I 
find that he is no longer vulnerable to coercion, exploitation, or duress, or susceptible to 
blackmail with regard to this matter.   
 
 2. Improper Use of the Government-Issued Computer 
 
The individual used his government computer to access his personal e-mail account and 
then sent sexually explicit e-mail approximately 12 times in October 2004. Tr. at 106, 
132; Ex. 10 at 6. The last time that he used his government computer for this purpose was 
sometime in October 2004. Tr. at 107. The individual testified that he sought counseling 
to help him increase his self esteem and to avoid sexually explicit chat rooms. Id. He also 
testified that one of his counselors set up a plan for him that included self-hypnosis and 
“time-fillers.” Id.at 113. To fulfill part of the plan, the individual enrolled in 350 hours of 
training in hypnosis and became a certified master hypnotist. Id. at 109.  He explained in 
detail at the hearing a technique called “mind-mapping,” a technique that he is using to 
wean himself off the internet. He testified that he is “done with the internet” because his 
family means more to him than the internet. Id. at 129.  He stated that he likes himself 
now that he is using hypnosis. Id. at 145. 
 
The wife testified about the progress that she and her husband have made in dealing with 
the individual’s use of the internet in general, not just at work. She testified that when she 
first learned of her husband’s sending of sexually explicit e-mails, she was devastated. Id. 
at  89.  She stated that “I drug him by his ear to the counselor and said, ‘Figure out what’s 
wrong with him, because I am not going to deal with it.”’ Id.  Her attitude at the time was 
“you go there and do what you have to do and fix yourself and tell me when you’re 
done.” Id. She soon recognized that this approach did not work because he continued to 
use the home internet to access sexually explicit chat rooms.  At the time, she would ask 
him if he could stay away from the computer when she was out of town.  If he responded 
negatively, the wife would pull the router out of the hub and put it in her suitcase to 
eliminate the problem. Id. at 90. When the individual returned to Counselor #1, 
Counselor #1 referred him to Counselor #2, a person who specialized in sexual addiction. 
Counselor #1 also advised the wife that she was acting hateful towards her husband and 
that she needed to change her attitude to assist her husband.  Id. at 93. Together, the 
individual and his wife started working on his problem. Jointly, they decided that the 
individual’s behavior was a choice, not a compulsion.7 According to the wife, the 
individual became a licensed hypnotist to address his “choice” to go to chat rooms. Id. at 
92.  The wife explained that her husband goes to bed with headphones on listening to 
hypnosis scripts that influence his thinking. Id. She stated that her husband has  

                                                 
7   The DOE psychiatrist opined that the individual did not suffer from a mental illness or condition that 
caused him to engage in this behavior. 
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successfully used the hypnosis to assist him stop chewing tobacco. Id.  She added that she 
is trying to be more communicative with her husband with regard to this “internet stuff.” 
Id. at 85. She added that the information set forth in the Psychiatric Report has actually 
helped her and her husband communicate more as it highlighted some misperceptions 
that the individual had about his wife’s behavior.8 She ended her testimony by stating that 
she is confident that her husband will not use the internet inappropriately at home9 or at 
work in the future.  
 
The individual’s supervisor testified that she spoke to the individual about his 
inappropriate use of the internet and he assured her that he would not engage in that 
conduct again in the workplace. Id. at 39.  She testified that she believed he was sincere 
because “he’s always done everything she’s asked of him.” Id. 
 
After carefully reviewing the testimonial evidence, I have decided that the individual has 
mitigated the security concern associated with his improper use of the internet at work.  It 
has been more than two years since he last engaged in the improper conduct at work. He 
has received counseling to address the issues underlying his desire to communicate via 
sexually explicit e-mail. He and his wife are communicating in a positive way with 
regard to this issue.  The individual underwent 350 hours training to become a licensed, 
certified hypnotist to assist in his efforts to stay away from the internet.  The individual 
testified convincingly and his wife and his supervisor confirmed that the individual has 
made promises to them that he will not engage in the conduct again. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria J and L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has brought forth sufficient 
evidence to mitigate the security concerns at issue. I therefore find that restoring the 
individual’s access authorization will not endanger the common defense and is clearly 
consistent with the national interest. Accordingly, I have determined that the individual’s  

                                                 
8  For example, the individual told the DOE psychiatrist that his wife became so angry when she discovered 
that he had found a beer can in his truck that she did not speak to him for a few days. Ex. 6 at 11. At the 
hearing, the wife related that had she been angry about the matter, she would have verbalized her anger. Tr. 
at 67.  Regarding her silence in question, she testified that she had retreated to bed for two days because she 
missed her late husband and child who were killed in an automobile accident. Id. at 68. She then explained 
how awkward it is for her to discuss this subject matter with her current husband. Id. Nevertheless, when 
she read the Psychiatric Report, she told the individual that her silence and withdrawal at times are rooted 
in her grief.  
 
9  The DOE security concern is only with the individual’s use of the government computer at work to 
transmit sexually explicit e-mails.  The DOE expresses no concern with regard to the individual’s use of his 
home computer for this purpose.  See Personnel Security Hearing (TSO-0212), 
http:www.oha.doe.gov/cases/security/tso0212.pdf at 12, f.n.9. 
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access authorization should be restored. The parties may seek review of this Decision by 
an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 7, 2007 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 

 
                January 29, 2007 
 
 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 25, 2006 
 
Case Number:   TSO-0424 
 
This Decision concerns the eligibility of  XXXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 In this Decision I will consider whether, on the basis of the testimony 
and other evidence in the record of this proceeding, the individual’s access authorization 
should be granted. As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the individual’s access 
authorization should not be granted at this time. 
 
I. Background 
 
The individual is an applicant for a DOE security clearance. During a background 
investigation, a Local Security Office (LSO) learned that the individual had been arrested 
four times for alcohol-related offenses. This information prompted the LSO to conduct a 
Personnel Security Interview (PSI) with the individual in January 2006 to discuss the 
circumstances surrounding the individual’s four arrests and his use of alcohol. Soon 
thereafter, the LSO referred the individual to a board-certified psychiatrist (DOE 
consultant-psychiatrist) for an examination. The DOE consultant-psychiatrist examined 
the individual in April 2006 and memorialized his findings in a report (Psychiatric Report 
or Exhibit 5). In the Psychiatric Report, the DOE consultant-psychiatrist concluded that 
the individual currently is (as of April 2006), and had been in the past, a user of alcohol 
habitually to excess. It was the opinion of the DOE consultant-psychiatrist at the time of 
the 2006 examination that the individual was neither rehabilitated nor reformed from the 
alcohol issues in this case. Ex. 5 at 21-22. 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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.  
In June 2006, the LSO sent the individual a letter (Notification Letter) advising him that 
it possessed reliable information that created a substantial doubt regarding his eligibility 
to hold a security clearance. The LSO also advised the individual that the derogatory 
information fell within the purview of one potentially disqualifying criterion set forth in 
the security regulations at 10 C.F.R. § 710.8, subsection (j) (hereinafter referred to as 
Criterion J ).2   
 
Upon his receipt of the Notification Letter, the individual, through his attorney, exercised 
his right under the Part 710 regulations and requested an administrative review hearing. 
On August 29, 2006, the Director of the Office of Hearings and Appeals (OHA) 
appointed me as Hearing Officer in the case. I convened a hearing in the case within the 
regulatory time frame prescribed in 10 C.F.R. § 710.25(g). At the hearing, seven 
witnesses testified. The LSO called one witness and the individual presented his own 
testimony and that of five witnesses. In addition to the testimonial evidence, the LSO 
submitted nine exhibits into the record; the individual tendered nine exhibits as well. I 
permitted the individual’s Counsel to submit two post-hearing affidavits into the record 
of this case. 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h).  

 

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8 (j).  
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concern at Issue 
 
As previously noted, the LSO cites Criterion J as the basis for suspending the individual’s 
security clearance. To support Criterion J, the LSO relies on: (1) a board-certified 
psychiatrist’s opinion that the individual currently is (as of April 2006), and had been in 
the past, a user of alcohol habitually to excess; and (2) the individual’s four alcohol-
related arrests, one in 1987 for Driving While Intoxicated (DWI), a second in 1990 for 
DWI, a third in 1994 for DWI and a fourth in 1997 for Reckless Driving after his refusal 
to take field sobriety and breath alcohol tests.     
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s alcohol use under Criterion J. The excessive 
consumption of alcohol is a security concern because that behavior can lead to the 
exercise of questionable judgment and the failure to control impulses, which in turn can 
raise questions about a person’s reliability and trustworthiness. See Guideline G of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House.   
 
IV. Findings of Fact  
 
The individual does not dispute that he habitually used alcohol to excess between the 
mid-1980s and 1994. Transcript of Hearing (Tr.) at 144. According to the record, the 
individual began consuming alcohol in high school and drank to the point of intoxication 
six times per year during his high school years (1984-1988). Ex. 5 at 29-32, 43.  In 1987, 
the individual was arrested on his first DWI charge after his breath alcohol content 
registered .14 and .15 respectively on breath tests administered by the police. Id. at 41. 
By the individual’s own account, his drinking increased during his college years.  Ex. 3 at 
6, Tr. at 138. 3  In 1990, the individual was arrested for his second DWI. Ex. 3 at 6.  Four 
years later in 1994, the individual was arrested a third time and charged with DWI.  Id. at 
9. As the result of the third DWI, the court ordered the individual in 1994 to attend four 
Alcoholics Anonymous (AA) meetings. Ex. 5 at 92.   
                                                 
3   The individual took a break from his college studies in 1989 when he enlisted in the military reserves for 
a 12-month period. He claims that while he was in the military reserves he consumed only minimal 
amounts of alcohol . Ex. 5 at 52-53. 
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The individual denies that he habitually used alcohol to excess at any point during the 
period 1994 to 2006. Much of the relevant information regarding the individual’s 
drinking habits between 1994 and 2006 is gleaned from the Psychiatric Report. 
Specifically, the individual told the DOE consultant-psychiatrist in 2006 that he was 
intoxicated 12 times per year between 1994 and 1998, 12 times between 2001 and 2002, 
18 times between 2002 and 2003, 12 times in 2004, and 10 times in 2005. Ex. 3 at 17-18. 
According to the individual, there were some periods between 1998 and 2006 when he 
abstained from alcohol completely. For example, he did not consume any alcohol for a 
six-month period between January and June 2003. Ex. 5 at 84. He also abstained from 
alcohol between January 1, 2006 and April 15, 2006. Tr. at 150. At the hearing, the 
individual explained that he had intended to abstain from alcohol completely beginning 
on New Year’s Day in 2006 but that a friend’s wedding occurred in April 2006, an event 
that resulted in his breaking his resolve to maintain abstinence. Tr. at 150. Over the 
course of his friend’s four-day wedding celebration in April 2006 the individual claimed 
that he consumed one drink on one day, two drinks the next night, eight drinks the 
following evening and six to eight drinks the last evening of the function. Ex. 5 at 10, f.n. 
21.   
 
In addition to the individual’s own statements about his drinking habits during the 
relevant period, the record reflects that the police arrested the individual in 1997 and 
charged him with Reckless Driving.  According to the record, a State Trooper found the 
individual asleep in his vehicle on an interstate highway at 7:00 a.m. one morning. When 
the State Trooper requested that the individual take field sobriety and breath tests, the 
individual refused to do so, an action that triggered his arrest. The individual contended 
that he only had one beer the evening before his drive and that he decided to pull off the 
road to sleep when he became fatigued. Tr.at 162. At the hearing the individual claimed 
that he had refused the field sobriety test for several reasons including that (1) he was 
disheveled from his trip, (2) he had only slept two to three hours, (3) he is not “a morning 
person,” and (4) he had a past history of DWIs. Id. 162-165. I found the individual’s 
explanations at the hearing to be unconvincing and, for this reason, determined that he 
had not provided persuasive evidence that the 1997 arrest in question was not an alcohol-
related arrest.   
 
 V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).4 After due 
deliberation, I have determined that the individual’s access authorization should not be 

                                                 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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granted.  I cannot find that granting the individual’s security clearance will not endanger 
the common defense and security and is clearly consistent with the national interest. 
10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
A. Habitual Use of Alcohol to Excess 
 
While the individual does not dispute that he used alcohol habitually to excess from the 
mid-1980s until 1994, he does dispute the DOE consultant-psychiatrist’s finding that he 
used alcohol habitually to excess during discrete periods of time between 1994 and 2006.  
 
At the hearing, the individual claimed that he had inadvertently provided inaccurate 
information to the DOE consultant-psychiatrist during the psychiatric examination about 
the number of times that he had been intoxicated between 1994 and 2006. Tr. at 157. 
Using a blood alcohol content calculator to approximate his intoxication levels at various 
times between 1994 and 2006 (Ex. F), the individual tried to prove at the hearing that he 
was intoxicated only a few times between the dates in question. Id. at 158, 173. After 
carefully considering the individual’s arguments and reviewing his documentary 
evidence on this matter, I was not persuaded that the individual did not drink alcohol 
habitually to excess during the specific periods at issue in this case. In making this 
finding, I considered that the DOE consultant-psychiatrist carefully probed behind the 
individual’s statement during the psychiatric interview that intoxication means, “above 
.08.”  Ex. 3 at 16. The DOE consultant-psychiatrist asked the individual how he would 
know if he were intoxicated if he did not have a Breathalyzer to measure his BAC.  Id. at 
17. The individual stated, “I’d be very happy, extraverted, slurred speech, problems with 
balance and impaired judgment.” Id.  The individual’s clarification on this issue during 
the psychiatric examination undermines his arguments now that he only interpreted 
intoxication to mean “legally intoxicated.” In the end, I find that the individual’s own  
admissions about the number of times that he had “slurred speech, balance problems and 
impaired judgment” after drinking during specific periods between 1994 and 2006 
supports a finding that the individual habitually used alcohol to excess from 1994 through 
1998, 2000 through 2002, 2004 through 2005 and a portion of 2006.  
 
I turn now to address whether the individual has mitigated the security concerns 
associated with his habitual use of alcohol to excess. 
 
B. Rehabilitation or Reformation 
 
1. The Individual’s Testimony and His Documentary Evidence 
 
The individual testified that he has abstained from using alcohol since April 18, 2006. Tr. 
at 150.  See also, Ex. G.  He related that he is committed to abstinence even though he 
does not “subscribe to the opinion that” he requires abstinence.  Tr. at 155. He testified 
that he has completed an intensive outpatient treatment program, is currently in aftercare 
and involved with the SMART recovery program, a self-help program based on the 
concept of self-management. Tr. at 162. He tendered two exhibits into the record that 
describes the SMART recovery program. See Exhibits B, D. When queried whether he 
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will revert to drinking at the next wedding that he attends, he responded negatively. Tr. at 
207. He added that in October 2006 he attended an out-of-state function with some high 
school friends where alcohol was available for consumption and he did not drink. Id.  
Two of the individual’s high school friends who attended the function in question 
furnished post-hearing affidavits attesting that they personally observed the individual 
refuse alcoholic beverages when offered to him at the function. See Exhibits H and I. 
 
2. Friend #1 
 
Friend #1 testified that she has known the individual for 20 years. Tr. at 9. She stated that 
she has never observed the individual drink to the point where it concerned her. Id. at 14. 
She related that when she went out drinking with the individual and friends, the 
individual would consume three to four alcoholic beverages. Id. at 16. She was present at 
the wedding in April 2006 when the individual was intoxicated. Id. at 20. According to 
her, the individual did not breach any of her confidences during that time even though he 
was in an inebriated state. Id. at 18. She testified that the individual has not consumed 
alcohol since April 2006 and that he is “in some sort of therapy.” Id. at 21. She concluded 
her testimony by stating that the individual never told her that he had a problem with 
alcohol and she does not believe that he has a problem in this regard either. Id. at 23. 
 
3. Friend #2 
 
Friend #2 has known the individual since his high school days. Id. at 51. For a four-
month period, the individual lived with him and his wife. Id. at 55. He opined that the 
individual is honest, reliable and trustworthy, noting that the individual has a key to his 
house and takes care of his dogs when he is away. Id. at 68. He testified that he attended 
the same wedding in April 2006 that the individual did, noting that the individual had 
more drinks than usual on that occasion. Id. at 66-67. When questioned if the individual’s 
behavior changed after drinking, Friend #2 responded affirmatively and related that “he 
was gregarious.” Id. at 67. Finally, he testified that the individual has changed because 
the individual has not consumed alcohol since April 2006. Id. at 82.  According to Friend 
#2, the individual drinks Diet Coke on Friday nights while his other friends drink alcohol. 
Id. at 71. 
 
4. Former Supervisor 
 
The individual’s supervisor during the period January 2005 through approximately July 
2006 testified that the individual was a very honest, reliable employee. Id. at 30-34.  She 
stated that she was shocked when she learned that the individual had several alcohol-
related arrests because he had always acted professionally in the workplace. Id. at 35. 
 
5. Current Supervisor 
 
The individual’s current supervisor has known the individual for two years but only 
became his supervisor in June 2006. Id. at 40. The supervisor opined that the individual is 
a great employee.  Id. at 47.  He stated that he has never observed any behavior on the 
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individual’s part that would have caused him to believe that the individual had any issues 
with alcohol. Id. at 43.   
 
6. Alcohol and Drug Abuse Treatment Center Program Director 
 
The Program Director of the intensive outpatient alcohol and drug treatment center that 
the individual attends has 20 years experience in the “recovery business.” Tr. at 87. The 
Program Director testified that the treatment center has been in existence for four years. 
Id. He explained that there are four kinds of programs at the treatment center: (1) a 
minimal program which focuses on early intervention, prevention and education; (2) an 
outpatient program that provides education and some therapy; (3) the intensive outpatient 
program that provides education, individual therapy and group therapy; and (4) aftercare.  
 
The Program Director testified that the individual came to him because “he was 
concerned about being told that he had an alcohol problem and wanted more 
information.” Id. at 95.  He first met with the individual on June 28, 2006 and explained 
the individual’s options to him. Id. at 97. According to the Program Director, there are 
two kinds of intensive programs that he offers, one for those who have been struggling 
with alcohol and drugs for many years and another for those with security clearances who 
have been questioned because of alcohol and drugs. Id. at 99.  The individual is in the 
second program. Id. The Program Director testified that the program in which the 
individual is enrolled not only provides therapy but exposes the individual to self-help 
programs like the on-line SMART Program. According to the Program Director, the 
individual has attended 43 sessions at the treatment center. Id. at 96, 102. The Program 
Director opined that the individual’s prognosis for remaining abstinent is excellent. Id. at 
110. He added, “if that’s what he decides to do, if he’s going to remain totally abstinent 
from alcohol, I think he can do that.” Id. He then noted that the individual had been 
abstinent for six months. Id. When queried how long he expects the individual to remain 
in aftercare, the Program Director responded first that he has no requirements for 
aftercare. Id. at 113.  He then added, “I like people to stay connected for about one 
year.”5 Id. at 115. 
 
7. The DOE Consultant-Psychiatrist’s Opinion 
 
The DOE consultant-psychiatrist listened to the testimony of all the witnesses before he 
testified. He first reaffirmed his findings in the Psychiatric Report with regard to his 
opinion about the individual’s alcohol use and then reiterated the recommendations of 
what he considered as adequate evidence of rehabilitation or reformation for the 
individual. With regard to rehabilitation, he recommended the following: 
 

                                                 
5   The Program Director testified that he referred the individual to a psychiatrist for another opinion. He 
then related “more or less” what the psychiatrist told him about the individual.  I will accord no weight to 
the Program Director’s statements about what the psychiatrist told him.  For me to accord any probative 
weight to another expert’s opinion in this case, that expert should have testified or at least have provided a 
psychiatric report for review and consideration. 
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(1) Documented evidence of attendance at AA with a sponsor and working on the 12 steps at least 
once a week for a minimum of 200 hours over at least a year’s time and abstinence from alcohol 
and all non-prescribed controlled substances for a minimum of two years, or 

(2)  Satisfactory completion of a professionally run alcohol treatment program, either inpatient or 
outpatient, including aftercare, for a minimum of six months and abstinence from alcohol and all 
non-prescribed controlled substances for a minimum of three years. 

 
As adequate evidence of reformation, the DOE consultant-psychiatrist reviewed the two 
options that he posited in his Psychiatric Report: 
 

(1) Two to three years of abstinence from alcohol and all non-prescribed controlled substances if the 
individual goes through one of the two rehabilitation programs set forth above, or 

(2)  Five years of abstinence from alcohol and all non-prescribed controlled substances if the 
individual does not go through one of the two rehabilitation programs set forth above. 

 
Tr. at 210, Ex. 5 at 22. 
 
The DOE consultant-psychiatrist testified that he was not impressed by the individual’s 
six months of sobriety because the individual had maintained abstinence before for 
periods of six months and then returned to drinking. Tr. at 210. With regard to the 
SMART program that the individual is using as an adjunct to his therapy, the DOE 
consultant-psychiatrist testified that he knows nothing about the program. Id. at 213.  The 
DOE consultant-psychiatrist was adamant that the individual needs two to three years of 
abstinence after he completes his minimum six months in the alcohol treatment program.  
He explained that the individual suffered from “very bad alcohol abuse” for the ten-year 
period, 1987-1997, a factor that he considered in evaluating the possibility of relapse in 
this case.  Id. at 212. 
 
C. Hearing Officer Evaluation of Evidence 
 
Based on the record before me, I find that the individual’s six months of sobriety and his 
four months of treatment as of the date of the hearing are not sufficient for me to find that 
he is rehabilitated or reformed from his habitual, excessive use of alcohol during the 
times specified in the Notification Letter. In addition, there are a number of other factors 
that support my finding on this matter.  First, the individual does not acknowledge that he 
has any recent problem with alcohol, a fact that might be an impediment to the 
individual’s rehabilitation or reformation efforts. Second, I am concerned that the 
individual entered into treatment for its forensic value only. The DOE Counsel broached 
this subject on his cross-examination of the Program Director when he asked: “How 
comfortable are you that [the individual] is seeing you for help versus getting evidence?” 
Tr. at 120. The Program Director responded, “I think it’s 50-50.” Id. Third, it is unclear to 
me whether the individual has a network of support to assist him in maintaining his 
sobriety.  Friend #1 does not believe that the individual has a problem with alcohol and 
Friend #2 testified that he and others consume alcohol while the individual drinks Diet 
Coke. Fourth, in evaluating the opinions of the Program Director and the DOE 
consultant-psychiatrist, I accorded more weight to the DOE consultant-psychiatrist’s 
opinion because of his educational qualifications, his more than three decades of 
experience treating persons with substance addictions and his compelling testimony at the 
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hearing. In the end, it is simply too early for me to find that the individual is adequately 
rehabilitated or reformed in this case. Based on all the foregoing, I must find that the 
individual has not brought forth sufficient evidence to mitigate the security concerns 
predicated on Criterion J in this case. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concern at issue. I therefore cannot find that granting the 
individual’s access authorization will not endanger the common defense and is clearly 
consistent with the national interest. Accordingly, I have determined that the individual 
should not be granted an access authorization. The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 29, 2007 
 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.
 
                                                       February 6, 2007

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: August 29, 2006

Case Number: TSO-0427

This Decision concerns the eligibility of XXXX XXXXXXXX (hereinafter referred to as
"the individual") to hold an access authorization under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  A Department of Energy1/

(DOE) Operations Office denied the individual's request for an access authorization
under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s request for an
access authorization should be granted.  As set forth in this Decision, I have
determined that the individual should not be granted a security clearance at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
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common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

In this instance, the individual requested a DOE security clearance after gaining
employment with a DOE contractor.  However, the local DOE security office (DOE
Security) initiated formal administrative review proceedings by informing the
individual that his access authorization was being denied pending the resolution of
certain derogatory information that created substantial doubt regarding his eligibility.
This derogatory information is described in a Notification Letter issued to the
individual on June 8, 2006, and falls within the purview of potentially disqualifying
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsection j.  More
specifically, the Notification Letter alleges that the individual has“[b]een, or is, a user
of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R.
§ 710.8(j)(Criterion J).  The Notification Letter states in support of this finding that on
April 17, 2006, the individual was examined by a DOE consultant psychiatrist (DOE
Psychiatrist) who subsequently issued a report setting forth his opinion that the
individual is a user of alcohol habitually to excess.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on August 29,
2006, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On September 1, 2006, I was appointed as Hearing
Officer.  I set a hearing date after conferring with the individual and the appointed
DOE Counsel, 10 C.F.R. § 710.24.  At the hearing, the DOE Counsel called the DOE
Psychiatrist as DOE Security’s sole witness.  Apart from testifying on his own behalf,
the individual called as witnesses a co-worker, two supervisors, two close friends and
his psychiatrist.  The transcript taken at the hearing will be hereinafter cited as "Tr.".
Various documents that were submitted by the DOE Counsel and the individual during
this proceeding constitute exhibits to the hearing transcript and will be cited
respectively as "DOE Exh." and “Ind. Exh..”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual accepted a position with a DOE contractor and sought to obtain a
security clearance as a condition of his employment.  However, DOE Security received
derogatory information during the background investigation of the individual,
including reports from sources that the individual often consumed alcohol.  The
individual was therefore summoned for a Personnel Security Interview (PSI),
conducted on February 13, 2006, to discuss the individual’s use of alcohol and other
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matters.  During the PSI, the individual described his history of alcohol use starting
from when he first began to drink on a regular basis, during the 1980's when he was
in his late teens and early 20's.  Of significant concern, however, were the individual’s
statements regarding his pattern of alcohol use at the time of the PSI.  The individual
stated that he consumed alcohol three or four times a week, usually wine, beer or rum,
and his consumption typically ranged from one to eight drinks.  The individual further
stated that he drank to the point of intoxication once and sometimes twice per week,
on occasions when he consumed seven or eight drinks within a couple of hours.  By his
report, the individual had never experienced any legal, social, work or family problems
caused by drinking.  The individual did not consider his use of alcohol to be excessive
and had no plans to modify his consumption.  DOE Security determined, however, that
its concerns with the individual’s use of alcohol were unresolved and referred the
individual to the DOE Psychiatrist.

During the psychiatric interview, conducted on April 17, 2006, the individual provided
greater detail regarding his history of alcohol use.  According to the DOE Psychiatrist,
the individual stated that he began drinking as a teenager and, during his latter two
years of high school, he got intoxicated “a couple of times a month” when he would have
six drinks in two hours. The individual’s consumption of alcohol escalated during his
college years, from 1982 to 1987, when he reportedly was intoxicated three or four
times a month.  The individual further stated that there were twenty to fifty occasions
in college when he drank as many as twelve beers over a three to four hour period.  The
individual informed the DOE Psychiatrist that his drinking subsided after college and
that from 1989 to the time of the psychiatric interview in April 2006, he drank to the
point of intoxication on an average of once a month.  Asked by the DOE Psychiatrist
when he was last intoxicated, the individual stated that he was intoxicated five days
prior to the psychiatric interview at a gathering of his friends, when he reportedly
consumed fourteen drinks (seven beers and seven shots of whiskey) over a ten-hour
period.  Additional information provided by the individual indicated that the individual
had consumed alcohol on five of the seven days preceding the psychiatric interview.
Similar to the PSI, the individual described himself as a social drinker and stated that
he had no plans to modify his consumption of alcohol.

In his report issued on April 23, 2006, the DOE Psychiatrist stated that he was unable
to diagnose the individual with alcohol abuse or dependence since the individual did
not appear to have experienced any problems associated with his use of alcohol.
Notwithstanding, the DOE Psychiatrist determined that the individual has been and
was currently (at the time of psychiatric interview) a user of alcohol habitually to
excess.  Since the individual was determined not to have a diagnosable mental
condition, the DOE Psychiatrist opined that no formal treatment or process of
rehabilitation was necessary or appropriate with regard to the individual.  However,
the DOE Psychiatrist recommended that the individual remain abstinent for two years
as adequate evidence of reformation from his drinking habitually to excess.
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II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual
should not be granted an access authorization at this time since I am unable to
conclude that such granting would not endanger the common defense and security and
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  The
specific findings that I make in support of this determination are discussed below.

A.   Derogatory Information

I find initially that DOE Security properly invoked Criterion J in withholding the
individual’s security clearance.  During the PSI, the individual informed DOE Security
that he drank three to four times a week, and that he drank to the point of intoxication
once and sometimes twice per week when he consumed seven or eight drinks within
a couple of hours.  See DOE Exh. 5 (PSI) at 48-50.  I note that before providing this
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2/ In his report, the DOE Psychiatrist estimates that based upon the individual’s size and
weight,  the individual’s blood alcohol content would have been .204 after this amount of
alcohol consumption.  DOE Exh. 3 at 10, note 15.  At the hearing, the individual modified
his account, stating that the seven beers were not actually 12-ounce beers but glasses of beer
holding somewhat less, and that his drinking occurred over 14 hours rather than ten hours.
Tr. at 124.  Despite these clarifications, however, it is apparent that the individual reached
a high level of intoxication on this occasion.

information, the individual was instructed to answer using his own definition of
“intoxication” which the individual conceived as “impaired, physically and . . . to the
point where you don’t have a great deal of control.”  Id. at 46.  During the psychiatric
interview, the individual was similarly instructed by the DOE Psychiatrist to estimate
his frequency of intoxication using his own definition of intoxication.  At that time, the
individual defined “intoxication” as “decreased coordination, slurred speech, judgment
is significantly deviant.”  See DOE Exh. 3 (DOE Psychiatrist’s Report) at 10.  The
individual then informed the DOE Psychiatrist that he was drinking to intoxication on
an average of once a month, rather than once or twice a week as he stated during the
PSI.  Id. at 13.  According to the DOE Psychiatrist’s report, the individual further
informed him that he had consumed alcohol (typically two to four drinks) on five of the
seven days prior to the examination and that, on one of those occasions, he consumed
14 drinks (seven beers and seven shots of whiskey) over ten hours.  Id. at 10.    2/

On the basis of the foregoing, I find ample evidence that the individual was a user of
alcohol habitually to excess at the time of the PSI and psychiatric interview.  In other
DOE security clearance proceedings, Hearing Officers have consistently determined
that a finding of excessive alcohol use raises important security concerns. See, e.g.,
Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82, 803 (1996) (affirmed
by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771
(1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, aff’d,
Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995).  It was
observed in those decisions that the excessive use of alcohol might impair an
individual’s judgment and reliability, and his ability to control impulses.  Id.  These
factors amplify the risk that the individual will fail to safeguard classified matter or
special nuclear material. Accordingly, I will turn to whether the individual has
presented sufficient evidence of reformation to mitigate the security concerns of DOE
Security.

B.  Mitigating Evidence

The individual does not view himself as having a drinking problem, and states that he
was unaware that DOE Security referred him to the DOE Psychiatrist to address this
issue.  Tr. at 93, 95, 98-99.  According to the individual, he thought that DOE Security
had decided to send him to the DOE Psychiatrist to discuss a panic disorder for which
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3/ During his background investigation and PSI, the individual revealed that in late 1996, he
began exhibiting symptoms of a panic disorder which manifested physical symptoms
resembling a heart attack, including rising blood pressure, shortness of breath, tingling in the
limbs and sweating.  See DOE Exh. 5 at 10.  The individual received psychiatric treatment
and was diagnosed with Panic Disorder and Agoraphobia (abnormal fear of open spaces),
and was placed on various medications (Xanax, Lexapro and Paxil) which the individual has
taken intermittently since 1997.  See id. at 11-22.  As discussed below, the individual’s
present psychiatrist met the individual in June 2005 when she began treating the individual
for his Panic Disorder.  Tr. at 60.  However, the DOE  Psychiatrist did not deem this matter
significant in his report, in comparison to the individual’s use of alcohol, concluding only
that “[the individual] also has an illness, Panic Disorder, which has not caused a significant
defect in his judgment or reliability in the past.  It is unlikely that it would do so in the
present or the future.”  DOE Exh. 3 at 16.

4/ The DOE Psychiatrist somewhat disputed this account, stating that “after the evaluation was
over he told me he was surprised that the emphasis was on alcohol rather than panic disorder.
But . . . he didn’t look surprised while I was talking to him.”  Tr. at 130.  The DOE
Psychiatrist further confirmed that the individual did not appear confused during the
psychiatric interview, and that his report accurately states the information given to him by
the individual based upon his contemporaneous notes of the interview.  Tr. at 129-30.

5/ According to the individual, he has lost 30 to 40 pounds since going on a diet and ceasing
all consumption of alcohol in May 2006.  Tr. at 93-94.

the individual takes medication,  and he was surprised when the psychiatric interview3/

focused predominantly upon his use of alcohol.  Tr. at 95.   The individual described4/

himself as a “social drinker”during the psychiatric interview and stated that he had no
intention of modifying his drinking habits.  See  DOE Exh. 3 at 13.  At the hearing,
however, the individual testified that he decided to begin complete abstinence from
alcohol on May 23, 2006 for two reasons: first, he wanted to eliminate alcohol from his
diet to lose weight  and, second, because in reflecting on his psychiatric interview it5/

was apparent that his use of alcohol was an issue in obtaining a security clearance.
Tr. at 93-94.  The individual’s close friends corroborated his testimony, stating that
they have not seen the individual consume any alcohol since May 2006.  See Tr. at 38,
41-42, 47.

In addition, the individual substantially recanted the information he provided during
the PSI and psychiatric interview regarding his frequency of intoxication prior to his
assuming abstinence.   According to the individual, he did not feel comfortable when
forced to give a precise estimate of his frequency of intoxication and, in attempting to
be truthful, he gave a higher number than accurate.  Tr. at 85.  The individual
acknowledged during cross-examination that the questions posed to him during the
PSI and psychiatric interview were clear, and that he understood that he was to use
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6/ The Counselor was among the witnesses that the individual scheduled to testify in his behalf,
but inexplicably failed to appear on the day of the hearing.  I therefore, with the consent of
DOE Counsel, granted counsel for the individual three weeks leave to supplement the record
with a written statement from the Counselor.  Tr. at 128.  I received the Counselor’s report
on November 21, 2006, and have designated it “Ind. Exh. 7.”  In the letter transmitting the
report, counsel for the individual explained that the Counselor was involved in an automobile
accident on the day of the hearing.

his own definition of intoxication in answering the questions.  Tr. at 112-14, 117-18.
The individual answered during the PSI that he became intoxicated once or twice a
week, and on an average of once a month at the psychiatric interview.  Id.  At the
hearing, however, the individual testified that during the year preceding his
psychiatric interview in April 2006, he was intoxicated: “Once a month, 12 times a
year, eight times a year, 16 times a year, 12 plus or minus six.  I couldn’t recall specific
times between April of ‘05 and April of ‘06 that I specifically got drunk.  I may recall
one or two occasions where I knew, but there could have been other occasions there
that I could have been.”  Id. at  115.  Later during the hearing, the individual testified:
“I could probably guess a half a dozen times that I was probably intoxicated, but that’s
clearly a guess . . .  I don’t keep track of my alcohol consumption because I never had
a problem.”  Id. at 120.  Still later, the individual responded: “Half a dozen times with
a large delta, meaning that it could have been 12, yes, it could have been four.  That’s
my answer.” Id. at 122.

Following the hearing, the individual submitted a letter from a counselor (Counselor),6/

a licensed alcohol and drug abuse counselor and the administrator of a local treatment
program. The Counselor evaluated the individual on October 16, 2006, approximately
one month prior to the hearing.  In his report, dated November 8, 2006, the Counselor
recounts the following information supplied to him by the individual: “[The individual]
reports that prior to May 23, 2006 (the day he became abstinent) he drank alcohol 4
nights per week, 1-4 drinks each time.  He usually drank wine, occasionally a mixed
drink and rarely beer. [The individual] stated that he knew of 2 definite situations
when he used alcohol to excess and estimates that possibly it could have been as many
as 6 times per year, usually at special social occasions.  He feels his use of alcohol was
well within the range of moderation and he does not feel he has an alcohol problem.”
Ind. Exh. 7 at 1.  On the basis of this information, the counselor sets forth the following
analysis:

Although there is no clinical criteria to determine if a person is “a user of
alcohol habitually to excess”, the socially acceptable norm is considered
to be 2-4 drinks once or twice per week.  If one accepts this informal
criterion, then it would appear that: 1. [The individual] drank more
frequently than the social norm.  2. In response to “excess”, it is not clear
however, whether or not [the individual’s] consumption of 1-4 drinks on
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7/ The three friends have known the individual for only 1-1½ years at the time of the hearing,
just meeting the individual after he moved to the vicinity upon accepting employment with
the DOE contractor.  See Tr. at 21, 38, 46.

any given night would lead to intoxication (excess).  For example, if [the
individual] drank these 4 drinks spaced out evenly over a 3-4 hour period;
he would not reach a blood-alcohol content (BAC) above the legal limit of
.08 and would metabolize the alcohol completely before morning.  It is
quite possible that [the individual] could consume 4 alcoholic drinks each
night and never reach intoxication (excess).

Id. at 5.  The Counselor then concludes, in pertinent part, that “[a]s to a determination
of whether or not [the individual] is ‘a user of alcohol habitually to excess’, I can only
conclude that it appears he had been drinking more alcohol on a weekly basis than
would be considered the social norm.”  Id.  (emphasis in original).  The Counselor
further opines, however, that the individual has demonstrated adequate evidence of
reformation since, with six months of abstinence, “it appears that [the individual] has
shown he is capable of controlling, moderating or discontinuing the use of beverage
alcohol, at will.”  Id.

Three of the individual’s friends  who testified at the hearing stated that they could7/

not recall any instances when the individual was excessive in his consumption of
alcohol, and saw no indication that the individual had a drinking problem.  See Tr. at
10, 40, 48-49.  The only exception was a recollection by one friend that the individual
complained of having a hangover the day following St. Patrick’s Day 2006.  Tr. at 44.
The individual’s friends, as well as his two supervisors who testified, consider the
individual to be honest and reliable.  See Tr. at 11, 23, 32, 50.

The individual’s psychiatrist (Individual’s Psychiatrist) also testified at the hearing.
The Individual’s Psychiatrist met the individual in June 2005, when she began
treating him for his panic disorder (see note 3, supra) and has seen him six or seven
times.  Tr. at 60.   However, the individual requested that the Individual’s Psychiatrist
perform an alcohol evaluation of him after he received the DOE Psychiatrist’s report.
Tr. at 63-64.  According to the Individual’s Psychiatrist, the individual informed her
that prior to beginning abstinence, “he drank several drinks several times, several
nights a week.”  Tr. at 65.  The Individual’s Psychiatrist proffered no professional
opinion with regard to whether the individual’s consumption of alcohol constituted
“drinking habitually to excess” since this is not a term recognized in the field of
psychiatry.  Tr. at 65-66.  However, to the extent that the individual may have drank
too much in the past, she believes that the individual has “turned the corner” on his
problems with alcohol, noting that the individual had been abstinent for six months
at the time of the hearing.  Tr. at 69.  The Individual’s Psychiatrist described the
individual as “dead serious” about maintaining his sobriety, stating further that “[the
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8/ To further reduce the individual’s risk of relapse into problematic drinking, the Individual’s
Psychiatrist recommended that “it would be a good thing for him to remain in therapy with
his current therapist, who is certified as a drug and alcohol counselor,” referring to the
Counselor who was scheduled to testify at the hearing but did not appear.  Tr. at 73; see note
5, supra.  I note, however, that while the Counselor’s report states that he was requested to
perform an alcohol evaluation of the individual, there is no indication that the individual
entered into therapy with the Counselor.  See Ind. Exh. 7 at 1.

individual] is very motivated to prove that he is willing to remain abstinent from
alcohol if it presents a problem.”  Id.  8/

The DOE Psychiatrist testified at the conclusion of the hearing, after listening to the
testimony of the individual and his witnesses.  In the opinion of the DOE Psychiatrist,
he had heard nothing that would lead him to change the opinion set forth in his report
regarding the individual, or his recommendation for adequate reformation that the
individual achieve two years of abstinence.  Tr. at 130.  The DOE Psychiatrist stated
that “I want to be 95 percent certain that his risk of drinking habitually to excess is ten
percent or less.  He’s drank habitually to excess, by what he told me, for 25 years,
starting in 1981 going up to 2006. . . .  I don’t think his risk of relapse is ten percent
or less in the next five years, with only six months of abstinence.”  Tr. at 134.   The
DOE Psychiatrist further clarified that his opinion was not changed by the individual
modifying his estimate of his rate of intoxication, stating “I believe [the individual] said
perhaps six times a year, but there was a big delta, meaning plus or minus, so it could
be even up to 12 times a year.  So to me that wouldn’t make any difference at all.  The
important thing is that he has been doing this for 25 years.”  Tr. at 139.

C.  Hearing Officer Opinion

I have carefully considered the record of this case in light of the mitigating evidence
presented by the individual.  I am satisfied that the individual has demonstrated the
ability to control his drinking by remaining abstinent for a period of six months prior
to the hearing.  Nonetheless, for the reasons below, I do not find that the individual
has sufficiently mitigated the security concerns related to his use of alcohol habitually
to excess.

First, I am disturbed by the varying accounts the individual has given regarding his
frequency of intoxication during the years preceding his beginning abstinence in May
2006.  Using his own definition of “intoxication,” the individual stated during the PSI
in February 2006 that he drank three to four times a week, and that he was intoxicated
once and sometimes twice per week on occasions when he consumed seven or eight
drinks within a couple of hours.  See DOE Exh. 5 (PSI) at 48-50.  Thus, the individual
indicated that he had become intoxicated a minimum of 52 times during the preceding
year.  I have reviewed the relevant portion of the PSI transcript and I can discern no
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ambiguity or confusion with regard to the questions posed by the Personnel Security
Specialist.  During the psychiatric interview, the individual informed the DOE
Psychiatrist that he was intoxicated “once a month” during the preceding years.  DOE
Exh. 3 at 13.  The individual testified at the hearing, however, that “it could have been
12 . . . it could have been four.” Tr. at 122.  In observing the individual’s demeanor at
the hearing, I did not find him to be candid and truthful.  Instead, he appeared to be
intentionally minimizing his past use of alcohol.

Finally, the record indicates that in October 2006 the individual informed the
Counselor that his frequency of intoxication “possibly  could have been as many as 6
times per year.” Ind. Exh. 7 at 1.  The individual further informed the Counselor that
he “drank alcohol 4 nights per week, 1-4 drinks each night.”  Id. at 5.  This information
led the Counselor to conclude that while the individual drank more frequently than
what might be considered normal (two times a week), it was unclear whether the
amount he consumed resulted in intoxication.  See id.  However, the “1-4 drinks” the
individual described to the Counselor is contrary to the pattern the individual
described during the PSI of consuming seven to eight drinks once or twice a week.  A
fair analysis of the record of this case leads me to conclude that the individual spoke
more openly and honestly about his drinking habits at the PSI, but since then he has
increasingly minimized his drinking, during the psychiatric interview, at the hearing
and to the Counselor, once it became clear to the individual that his drinking was a
concern to DOE Security.  I find that the individual was a drinker of alcohol habitually
to excess during the years preceding May 2006, and that his frequency of intoxication
was likely between the estimates he gave during the PSI (once or twice a week) and
psychiatric interview (once a month).

Added to my concern about the individual’s truthfulness is his refusal to acknowledge
that his drinking was ever excessive.  During the PSI, the individual stated that “I
don’t consider any of my use of alcohol to be excessive.”  DOE Exh. 5 at 54.  The
individual informed the DOE Psychiatrist that “I have no cognizant plans on how I’m
going to use alcohol in the future.”  DOE Exh. 3 at 13.  In May 2006, one month
following the psychiatric interview, the individual decided to stop drinking but clarified
at the hearing that this decision was prompted as much by a desire to lose weight as
wanting to alleviate the security concerns about his drinking.  See Tr. at 93-94.  His
decision was clearly not based upon any acceptance that he drank too much in the past.
In October 2006, one month prior to the hearing, the individual informed the Counselor
that he “feels his use of alcohol was well within the range of moderation and he does
not feel he has an alcohol problem.”  Ind. Exh. 7 at 1.  When asked whether he intends
to remain abstinent from alcohol at the hearing, the individual responded that “I’m
committed in that direction . . . alcohol is nothing compared to keeping my position
here and obtaining a [security] clearance so that I can perform my work duties.”  Tr.
at 105.  However, the manner in which the individual responded to this question, in
combination with his prior statements, leads me to believe that there is a substantial
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9/ Pertinent to the present case, the “Revised Adjudicative Guidelines for Determining
Eligibility for Access to Classified Information,” White House (December 29, 2005), ¶ 23,
 set forth the following mitigating factors:

(a) so much time has passed, or the behavior was so infrequent, or it happened under
such unusual circumstances that it is unlikely to recur or does not cast doubt on the
individual’s current reliability, trustworthiness, or good judgment;

(b) the individual acknowledges his or her alcoholism or issues of alcohol abuse,
provides evidence of actions taken to overcome this problem, and has established a
pattern of abstinence (if alcohol dependent) or responsible use (if an alcohol abuser);

In applying these factors to the individual, I find that six months of abstinence do not
overcome the security concerns arising from the individual’s many years of excessive
drinking particularly when the individual has failed to acknowledge, but instead continues
to disingenuously minimize, his past excessive use of alcohol.

10/ In reaching this conclusion, I do not necessarily endorse the opinion of the DOE Psychiatrist
that two years of abstinence are required in order for the individual to demonstrate adequate
reformation.  However, I do agree that with only six months of abstinence at the time of the
hearing, a substantial and unacceptable risk remains that the individual will relapse into
excessive drinking.

likelihood that the individual would return to his previous pattern of drinking if he
were granted a security clearance.

Thus, while the individual may be capable of maintaining his sobriety or keeping his
drinking within acceptable norms, I am not persuaded that the individual has the
genuine conviction to do so.  The individual’s six months of sobriety at the time of the
hearing are insufficient to extinguish my doubts in this regard.   Section 710.7(a)9/

provides that “[a]ny doubt as to an individual’s access authorization eligibility shall be
resolved in favor of national security.”  10 C.F.R. § 710.7(a).  Accordingly, I must find
that the individual has not yet overcome the security concerns associated with his past
use of alcohol to excess,  and I cannot recommend granting the individual a security10/

clearance at this time.  See Personnel Security Hearing, Case No. VSO-0359, 28 DOE
¶ 82,768 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel
Security Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); see also Personnel
Security Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§ 710.8(j) in denying the individual's request for an access authorization.  For the
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reasons I have described above, I find that the individual has failed to sufficiently
mitigate the security concerns associated with his use of alcohol.  I am therefore unable
to find that granting the individual an access authorization would not endanger the
common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual’s request for an access authorization should be
denied at this time.  The individual may seek review of this Decision by an Appeal
Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: February 6, 2007



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter “the Individual”) 
for continued access authorization.  This decision will consider whether, based on the testimony 
and other evidence presented in this proceeding, the Individual’s access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the DOE may suspend an individual’s access authorization where 
“information is received that raises a question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been 
received and a question concerning an individual’s eligibility to hold an access authorization has 
been raised, the burden shifts to the individual to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common defense and security and would 
be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).  The ultimate 
decision concerning eligibility is a comprehensive, common sense judgment based on a 
consideration of all relevant information, favorable and unfavorable.  10 C.F.R. § 710.7(a). 
 

II. BACKGROUND 
 
During a reinvestigation conducted in December 2005, the Local Security Office (LSO) of the 
DOE facility discovered that the Individual had been treated at a Veterans Administration 
Hospital from February 2000 through April 2005 for Bipolar Disorder. The LSO then referred 
the Individual to a DOE-contractor Psychologist (the DOE Psychologist) to be evaluated. In her 
report dated April 12, 2006, the DOE Psychologist opined that the Individual suffers from 
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Bipolar Disorder, Not Otherwise Specified, and Personality Disorder, Not Otherwise Specified, 
and Intermittent Explosive Disorder, By History. 1  
 
In June 2006, the LSO informed the Individual that his history of mental illness and the DOE 
Psychologist’s evaluative report constituted derogatory information that created a substantial 
doubt as to his continued eligibility for an access authorization under 10 C.F.R. § 710.8(h) 
(Criterion H). June 2006 Letter from Manager, Personnel Security Division, to Individual 
(Notification Letter).  
 
A hearing was held in this matter.  At the hearing, DOE presented one witness, the DOE 
Psychologist. The Individual offered his own testimony, as well as that of a psychiatrist who 
performed a recent evaluation of his condition (Evaluative Psychiatrist), the psychiatrist who is 
currently treating him (Treating Psychiatrist), his employment supervisor, and his wife. 2  The 
DOE has submitted 13 exhibits (Ex. 1-13) for the record. The Individual submitted nine exhibits 
(Ind. Ex. A-I).  

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
In the mid-1980’s, the Individual was arrested after a domestic violence incident. Ex. 7 at 25, 28. 
The Individual attended anger management classes from approximately 1985 through the late 
1980’s. Ex. 5 at 27. During this time, various “triggers” would cause the Individual to become 
enraged. Ex. 7 at 19-20; Ex. 5 at 28-29. 
 
In 1991, because of the Individual’s anger management problems and another domestic violence 
incident, the Individual, who was enlisted in the U.S. military, requested that he be evaluated at a 
military hospital. Ex. 5 at 29. At the hospital, the Individual was diagnosed as suffering with 
Intermittent Explosive Disorder. Ex. 3 at 3. He was prescribed carbamazepine and his incidents 
of “explosive behavior” stopped. Ex. 3 at 3; Ex. 5 at 25.  The Individual continued to see 
psychiatrists and other medical professionals to treat the Intermittent Explosive Disorder.  Ex. 5 
at 21; Ex. 13 at 3. The Individual received an honorable discharge from the military in 1992. Ex. 
6 at 3. In 1995, the Individual was diagnosed as also suffering from Bipolar Disorder. Ex. 6 at 3. 
At this point, the Individual was also prescribed lithium carbonate. Ex. 6 at 3. In June 1999, the 
Individual applied for and was placed on a waiting list for a psychiatric care provider in the VA 
Health Care System. Ex. 10 at 3. In January 2000, the Individual continued his treatment at a VA 
Hospital for his Bipolar illness.3  Ind. Ex. A at 47; Ex. 3 at 4. In 2002, the Individual  reported to 
a VA psychiatrist during a follow-up examination that he had some “serious” Bipolar symptoms 
three months prior to the examination but that he was now (at the time of the examination) doing 
“quite well.”4 Ind. Ex. A at 36.   
                                                 
1 The DOE Psychologist also diagnosed the Individual as “Child Victim of Physical Abuse.”  
2 With agreement of the parties, the DOE Psychologist and the Treating Psychiatrist were allowed to hear all of the 
testimony offered at the hearing and to ask questions of the witnesses. 
3 The Individual is currently being treated with carbamazepine, lithium carbonate and ziprasidone. Ind. Ex. at 1. 
4 In a 2006 PSI, the Individual described these symptoms. The Individual’s mind “would race” during the week and 
subsequently on the weekends he would sleep 12 to 14 hours a day. Ex. 5 at 45. The Individual also stated that this 
episode may have been the result of seasonal depression triggered by the onset of winter. Ex. 5 at 46. 
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During an investigation in 2000 to receive access authorization, the Individual disclosed his past 
psychiatric history and the LSO requested an evaluation of the Individual by a DOE-contractor 
psychiatrist (DOE Psychiatrist). After examining the Individual, the DOE Psychiatrist, in his 
2000 Report, diagnosed the Individual as suffering from “Bi-Polar Disorder by history” and 
“Intermittent Explosive Disorder by history.” Ex. 6 at 6. During this evaluation, the Individual 
stated that he experienced incidents of mania and depression. Ex. 6 at 3.  The Individual also 
stated that he believed that he operated normally at a “hypermanic” level and that when 
depressed he would withdraw and stay to himself.5 Ex. 6 at 3. The DOE Psychiatrist noted that 
the Individual realized that if he does not take his medication he is subject to being explosive and 
violent.  Ex. 6 at 4.  Ex. 6 at 6. While he believed that the Individual could become violent when 
not on his medication, he found no evidence that the Individual was non-compliant with his 
medication. Ex. 6 at 6. He concluded that as long as the Individual was compliant with his 
medication there would no problems with the Individual.  Ex. 6 at 7.  The Individual was 
subsequently granted an access authorization in 2000. Ex. 11. 
 
The Individual was reinvestigated in 2005 for a renewal of his access authorization. During this 
reinvestigation, the LSO discovered that the Individual had received outpatient treatment at a VA 
Hospital for his Bipolar disorder from 2000 onward. The LSO asked for an evaluation of the 
Individual by the DOE Psychologist. The DOE Psychologist examined the Individual in March 
2006 and issued her report in April 2006 (2006 Report). In the 2006 Report, the DOE 
Psychologist diagnosed the Individual as suffering from “Bipolar Disorder, Not Otherwise 
Specified”, “Intermittent Explosive Disorder, By History,” “Personality Disorder, Not Otherwise 
Specified (Mixed Features)” and “Child Victim of Physical Abuse.” Ex. 3 at 15. During her 
examination, the Individual reported that he is usually slightly manic and that every once in a 
while he will do something “wild and extravagant” such as buying $100 worth of movies. Ex. 3 
at 4.  When asked what he would do if his symptoms began to increase, he informed the DOE 
Psychologist that he would contact the VA 24-hour nurse call line for help. Ex. 3 at 4. 
Additionally, he would take time off from work to get his symptoms back under control. Ex. 3 at 
4.  
 
Upon reviewing her examination of the Individual and his security file along with the results of 
various psychological tests (the Minnesota Multiphasic Personality Interview-2 (MMPI-2) and 
the Personality Assessment Inventory (PAI)) she had administered, she believed that the 
Individual displayed characteristics of Borderline and Narcissistic Personality Disorders. Ex. 3 at 
14. Specifically, she found that the Individual displayed the Borderline personality 
characteristics of  “affective instability due to a marked reactivity of mood; . . . . inappropriate, 
intense anger or difficulty controlling anger . . ., transient, stress-related paranoid ideation . . .a 
pattern of unstable, intense personal relationships.” Ex. 3 at 14. She also found that the 
Individual exhibited Narcissistic personality characteristics of “a grandiose sense of self-
importance, expecting to be recognized as superior without commensurate achievements . . . 
shows haughty behaviors and attitude.” Ex. 3 at 14. Because the Individual did not meet all of 
the criteria for any one specific Personality Disorder, the DOE Psychologist diagnosed the 

                                                 
5 As an example of his “hypermanic” normal behavior, the Individual pointed out to the DOE Psychiatrist that in the 
course of 5 years he earned two Bachelors Degrees in Engineering and Political Science and had amassed 277 
college credits. Ex. 6 at 3-4. 
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Individual as suffering from Personality Disorder, Not Otherwise Specified. Given all of her 
findings above, the DOE Psychologist concluded that the Individual suffered from mental 
illnesses that may cause a significant defect in his judgment and reliability. 
 

IV. Analysis 
 
Criterion H pertains to information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 10 
C.F.R. § 710.8(h).  In the present case, the LSO has based its findings on the DOE 
Psychologist’s 2006 Report which finds that the Individual is suffering from mental illnesses 
which may cause a significant defect in judgment and reliability. 
 
The Individual seeks to mitigate the derogatory information presented by establishing that his 
Bipolar Disorder and Intermittent Explosive Disorder have been under control for a number of 
years without any incidents that would cast doubt on his judgment and reliability. To substantiate 
this assertion, the Individual presented witnesses to establish the fact that he has consistently 
acted with judgment and responsibility while coping with these illnesses. He also presented 
testimony from two psychiatrists who opined that the risk of the Individual demonstrating 
behavior of questionable judgment or reliability in the future because of his mental illnesses is 
low.  
 
  A. Hearing Testimony 
 
At the hearing the Individual testified that, with regard to his diagnosis of  Intermittent Explosive 
Disorder he has obtained an “incredible” change in his behavior after being prescribed 
carbamazepine in 1991. Tr. at 147. Since taking carbamazepine he has not had any violent 
physical conflicts with his wife. Tr. at 155. He is still taking carbamazepine and has had no side 
effects from it. Tr. at 147.  With regard to his medication regime for his Bipolar Disorder, he has 
taken it faithfully since 1999 and asserts that his VA medical records confirm his claim. Tr. at 
149; see Ind. Ex. A. He believes that to not take his medication would be in itself “antisocial 
behavior.” Tr. at 147.  He also testified that in this period, since 1999, he has had a number of 
stressful situations and still has performed well at work. Tr. at 149. During this time, he has had 
access to classified materials and has not compromised any of that material. Tr. at 153.  
 
The Individual’s wife testified that the Individual keeps all of his medication on his nightstand 
and she can instantly tell the number of medications he is currently taking. Tr. at 108. Many 
times she directly observes the Individual taking his medications at night. Tr. at 108. She also 
testified that the Individual is consistent in seeing his physicians. Tr. at 108. The Individual’s 
wife is proud of the Individual and respects him. Tr. at 110.  She appreciates that he has worked 
hard to restore peace in their family. Tr. at 110.  
 
The Individual’s supervisor of three years testified that the Individual is a good employee and 
that he gets along well with his fellow employees. Tr. at 84-85, 88-90. Despite the stress the 
Individual was placed under when his former employer lost contract, he continued to perform his 
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job without any loss of performance. Tr. at 84. The supervisor had no reason to question the 
Individual’s judgment and reliability. Tr. at 87.  
 
Prior to the hearing, the Individual employed a psychiatrist (Evaluative Psychiatrist) to conduct a 
psychiatric evaluation.6 The Evaluative Psychiatrist testified as to his findings that the Individual 
suffered from Bipolar Mood Disorder. 7 He noted that he has been familiar with the Individual 
for a couple of years because he has treated members of the Individual’s family, and that the 
Individual has been very responsible with regard to their treatment. Tr. at 96-97. The extent to 
which the Individual may exhibit impaired judgment is dependent on his faithfulness in taking 
his prescribed medication and being monitored by a physician. Tr. at 95. The Evaluative 
Psychiatrist noted that the Individual’s strong sense of responsibility to himself and his family 
would make it likely that he would be compliant with his drug regimen. Tr. at 97, 101. In his 
opinion, the risk that the Individual would not be compliant with taking his medication is low. 
Tr. at 97. The risk that the Individual might suffer an impairment even while complying with his 
treatment would be low to moderate. Tr. at 98. 
 
The Individual’s Treating Psychiatrist, who is employed by the VA, testified that the Individual 
is seen by him or another psychiatrist at the VA approximately every three months at which time 
his blood levels for carbamazepine and lithium carbonate are determined. Tr. at 117. If the 
Individual needs to see someone sooner, he can schedule an appointment. Tr. at 118.  He also 
believes that the Individual understands that if he does not take his medication, his judgment is 
going to lapse and he could make a mistake at his job or not have his current position at all. Tr. at 
118-19. While some Bipolar sufferers who are “very, very disturbed” will take themselves off 
their medication when they start to feel better, the Individual is not that type of person. Tr. at 
120. When asked about the risk that the Individual may exhibit questionable judgment, the 
Treating Psychiatrist answered: 
 

I think -- yeah, I think that if he continues taking medication regularly, which he 
has been taking, and the level of the medication is monitored and is  proper, I 
think the chances of the error of the judgment is very little to zero . . . . 
 

Tr. at 122. The Treating Psychiatrist also believed that even if the Individual’s medications were 
somewhat in error the chance that the Individual would make an error in judgment would be in 
the low to moderate range. Tr. at 122. 
 
After listening to all of the testimony, the DOE Psychologist was asked about her own 
assessment that the Individual would exhibit questionable judgment in the future. She opined 
 

I would like to say that what [the Individual] has said about taking his medication 
since he -- since 1999 religiously, not having any significant lapses in judgment or 
reliability during that time, even though he was under a great deal of stress, that 
that does speak very well for him. The question still that I was asked was may this 

                                                 
6 The Evaluative Psychiatrist also issued a written report of his findings. See Ind. Ex. C. 
7 The Evaluative Psychiatrist did not make any finding with regard to any Personality Disorders in part because he 
did not feel he was an expert on those disorders. Tr. at 94. In his report, he also diagnosed the Individual as suffering 
from “Anxiety Disorder, NOS.” Ind. Ex. C at 2. 
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possibly cause a problem in the future, and I still would go with exactly what I 
said before, which was low to moderate, tending more towards the low end . . . . 

 
Tr. at 162.  
 
  B. Analysis 
 
Upon my review of the evidence and testimony presented at the hearing, I find the Individual has 
presented sufficient evidence to resolve the derogatory information related to his diagnoses of 
Bipolar Disorder and Intermittent Explosive Disorder.  In making this finding, I believe 
sufficient evidence has been presented for me to find that the relative risk of the Individual 
experiencing an incident of questionable judgment or behavior is low and that if the Individual 
does have a flare-up in his condition the Individual will behave in a responsible manner to rectify 
the occurrence. 
 
All of the experts agree that the Individual suffers from Bipolar Disorder and Intermittent 
Explosive Disorder. The Individual has received effective treatment for these conditions since 
1999. Since that time, there is no evidence in the record that the Individual has engaged in 
conduct that would indicate a defect in his judgment and reliability. All of the experts agree that 
the key to the Individual’s continued steady conduct is a commitment to continue to take his  
medications and to maintain a monitoring relationship with a psychiatrist. The Individual’s 
commitment to his drug regime is impressive. The record indicates that he had faithfully 
complied with his medications for an extended period of time. I have been convinced that the 
Individual has internalized the fact that he needs to continue to take his medications to function 
well. The Individual’s testimony in this regard is supported by his comments to the DOE 
Psychologist during his evaluation to the effect that if a physician wanted to take him off these 
medications, he would immediately try to find another physician to continue to prescribe his 
medication. See Ex. 3 at 4.  During this evaluation, the Individual told the DOE Psychologist that 
his need for medication was like that of a diabetic’s need for Insulin. Ex. 3 at 4. The VA medical 
records (from 2000 to 2006) the Individual submitted indicate that he has been faithful in 
complying with his medications regime and the testing his psychiatrists have recommended. See 
generally Ind. Ex. A. The Individual’s wife’s testimony also confirms this. In their testimony the 
experts in this case assess the risk of the Individual having a failure in judgment as low.  
Consequently, I find that there is a relatively low risk that the Individual will not take the 
medications that control his Bipolar Disorder and his Intermittent Explosive Disorder. I also find 
therefore that the risk of the Individual demonstrating questionable behavior or judgment in the 
future is low. 
 
The record also indicates that the Individual may experience minor bouts of mania or depression 
as a result of his Bipolar condition. However, since 1999, none of these episodes has resulted in 
any questionable incidents. This provides evidence that in the unlikely event that the Individual’s 
drug regimen becomes less effective, there is a significant likelihood that the Individual will not 
suffer from a serious failure in judgment.   
 
In sum, because I find that the Individual’s Bipolar Disorder and Intermittent Explosive  
Disorder are well controlled and that the risk of the Individual demonstrating a lack of judgment 
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and reliability are low, I find that the Individual has resolved the security concerns raised by 
these diagnoses. 8 
 

V. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion H related to the Individual’s 
diagnosis of Personality Disorder (Not Otherwise Specified), Bipolar Disorder and  Intermittent 
Explosive Disorder have been resolved.  I conclude that restoring the Individual’s access 
authorization “would not endanger the common defense and security and would be clearly  
consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s 
access authorization should be restored.  The parties may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: March 6, 2007 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
8 As discussed above, the DOE Psychologist also diagnosed the Individual as suffering from Personality Disorder, 
Not Otherwise Specified. The Individual challenges this diagnosis with testimony from his Treating Psychiatrist 
along with his own testimony as to transient emotional factors that may have misled the DOE Psychologist in 
making the diagnosis. I need not decide this issue since the diagnosis of Personality Disorder contributed relatively 
little to the DOE Psychologist’s assessment concerning the Individual’s future reliability. When asked how much the 
diagnosis contributed to her assessment the DOE Psychologist answered “It contributes some. If it was a stand-alone 
diagnosis, that would be a different story . . .” Tr. at 161.  To the extent, if any, that I must make a finding on this 
issue, I believe that the testimony of the Individual’s Treating Psychiatrist is sufficient to resolve any potential 
security concern related to the diagnosis of Personality Disorder.  See Tr. at 132-34 (testimony that the Individual 
did not suffer from Personality Disorder because of the lack of evidence that the maladaptive personality 
characteristics identified by the DOE Psychologist had surfaced early in the Individual’s life or had affected the 
Individual’s job performance or family life); Tr. at 48 (testimony that the Individual’s alleged maladaptive 
personality characteristics at issue could be symptomatic of Bipolar Disorder itself). 
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1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

                                                      January 17, 2007
                                                  

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: August 29, 2006

Case Number: TSO-0429

This Decision concerns the eligibility of XXXXXX XXXXXXXX (hereinafter referred to
as "the individual") to hold an access authorization under the regulations set forth at
10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."   A Department of Energy1/

(DOE) Operations Office suspended the individual's access authorization under the
provisions of Part 710.  This Decision considers whether, on the basis of the evidence
and testimony presented in this proceeding, the individual’s access authorization
should be restored.  As set forth in this Decision, I have determined that the
individual’s security clearance should not be restored at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).
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The individual was granted a DOE security clearance after gaining employment with
a DOE contractor.  However, the local DOE security office (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access
authorization was being suspended pending the resolution of certain derogatory
information that created substantial doubt regarding his continued eligibility.  This
derogatory information is described in a Notification Letter issued to the individual on
June 12, 2006, and falls within the purview of potentially disqualifying criteria set
forth in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j). More
specifically, the Notification Letter alleges that the individual has: 1) “an illness or
mental condition which in the opinion of a psychiatrist causes, or may cause, a
significant defect in judgment and reliability [of the individual]”; and 2) “[b]een, or is,
a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol
dependent or as suffering from alcohol abuse.”  10 C.F.R. §§ 710.8(h) and (j) (Criterion
H and Criterion J, respectively). The bases for these findings are summarized below.

The Notification Letter states on April 10, 2006, the individual was evaluated by a
DOE consultant-psychiatrist (DOE Psychiatrist) who subsequently issued a report in
which he diagnosed the individual as suffering from Substance Abuse, Alcohol (Alcohol
Abuse), based upon diagnostic criteria set forth in the Diagnostic and Statistical
Manual of Mental Disorders, IVth Edition TR (DSM-IV TR).  According to the DOE
Psychiatrist, this is a mental condition that causes or may cause a significant defect
in the individual’s judgment or reliability.  The Notification Letter further describes
five alcohol-related incidents involving the individual, occurring from October 1996 to
December 2005.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on August 29,
2006, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On September 1, 2006, I was appointed as Hearing
Officer.  After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, I established a hearing date.  At the hearing, DOE Security called the
DOE Psychiatrist as its sole witness.  The individual testified on his own behalf, and
also called his wife, supervisor, mother and father.  The transcript taken at the hearing
will be hereinafter cited as "Tr."  Documents that were submitted during this
proceeding by DOE Security and the individual constitute exhibits to the hearing
transcript and will be cited respectively as “DOE Exh.” and “Ind. Exh.”

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual was hired by a DOE contractor in April 1999, and submitted a request
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for a security clearance in May 2001 by the filing of a Questionnaire for National
Security Positions (QNSP).  The individual’s QNSP and background investigation
revealed that the individual had several alcohol-related incidents during the years
following his graduation from high school, including: (1) an arrest in October 1996 on
a charge of Driving While Intoxicated and Open Container, (2) an arrest in October
1997 on a charge of Delinquency to Minors, Underage Person Procuring Alcoholic
Beverages, (3) a citation in August 1999 for Open Container, and (4) a citation in
March 2000 for Open Container.  The individual was therefore summoned by DOE
Security for a Personnel Security Interview, conducted on April 24, 2002 (PSI I), to
address the security concerns associated with his use of alcohol.  Pursuant to PSI I,
DOE Security determined that the individual’s alcohol-related incidents could be
attributed to his youth and immaturity at the time.  The individual assured DOE
Security during PSI I that he was more responsible, and no longer consumed alcohol
to excess or associated with persons who did.   The individual was therefore granted
a security clearance in May 2002.

However, on December 23, 2005, the individual was arrested on a charge of Aggravated
Driving Under the Influence (DUI).  The individual was therefore required to submit
to a second PSI, conducted on January 19, 2006 (PSI II), to discuss the circumstances
of this arrest.  The individual explained that on the evening of this arrest, he attended
a birthday party at a restaurant arranged for his wife and consumed six to eight beers
and three or four shots of liquor over the course of the evening.  The individual stated
that he had arranged for his niece to serve as a designated driver to take he and his
wife home, but that his niece unexpectedly left the party and did not return.  The
individual therefore decided to drive himself but was pulled over by the police after
failing to come to a complete stop at a stop sign.  The individual was charged with
Aggravated DUI after his blood alcohol content registered .16.  During PSI II, the
individual further described his drinking habits prior to his December 2005 DUI
arrest.  The individual stated that he became intoxicated approximately five times a
year, and that it took ten drinks for him to become intoxicated.  The individual stated
that last consumption of alcohol prior to his DUI arrest was at his wedding in October
2005, when he consumed between  five and ten beers.  The individual maintained,
however, that he was not intoxicated on that occasion.  The individual further stated
during PSI II that he no longer drank and had no intention to use alcohol in the future.
 
DOE Security determined that their concerns regarding the individual’s use of alcohol
were not resolved by PSI II and referred the individual to the DOE Psychiatrist.  The
DOE Psychiatrist reviewed the individual’s personnel security file and performed a
psychiatric interview and evaluation of the individual on April 10, 2006.  During the
psychiatric interview, the individual described his history of alcohol consumption.
According to the DOE Psychiatrist, the individual stated that from 1995 to 2000, he
became intoxicated approximately twelve times a year and that he typically drank five
to ten beers and two to three shots of liquor over a five hour period on those occasions.
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The individual indicated that his drinking steadily diminished from 2000 to 2004.  The
individual clarified the information provided to DOE Security during PSI II and told
the DOE Psychiatrist that it was only prior to 2004 that he became intoxicated five
times a year.  The individual stated, however, that during 2004 he drank once every
four to eight weeks, an average of three to six beers.  The individual further stated that
during the year prior to the December 2005 DUI, he drank an average of four beers
once a month and the most he drank was eight beers.  The individual further revealed,
however, that despite his stated intention to remain abstinent during PSI II (in
January 2006), he had consumed two beers at a baseball game in April 2006, two
weeks prior to seeing the DOE Psychiatrist.

In his report issued on April 18, 2006, the DOE Psychiatrist concluded that the
individual was a user of alcohol habitually to excess from 1995 to 2004.  The DOE
Psychiatrist further diagnosed the individual with Substance Abuse, Alcohol (Alcohol
Abuse) under DSM-IV TR criteria.  The DOE Psychiatrist states in his report that the
individual’s Alcohol Abuse is an illness or mental condition which causes or may cause
a significant defect in the individual’s judgment or reliability, until such time as the
individual is able to demonstrate adequate evidence of rehabilitation or reformation.
In this regard, the DOE Psychiatrist recommended either of the following as evidence
of rehabilitation: 1) total abstinence from alcohol and non-prescribed controlled
substances for two years with 200 hours of attendance at Alcoholics Anonymous (AA),
with a sponsor, at least once a week over a one-year period, or 2) total abstinence for
three years with satisfactory completion of  a professionally led, alcohol  treatment
program, with aftercare for a minimum of six months.  As adequate evidence of
reformation, the DOE Psychiatrist recommended two to three and a half years of
abstinence if the individual completes either of the two rehabilitation programs, or five
years of abstinence if he does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
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consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual’s
access authorization should not be restored at this time since I am unable to conclude
that such restoration would not endanger the common defense and security and would
be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific
findings that I make in support of this determination are discussed below.

A.  Criteria H & J, Alcohol Abuse

(1) Derogatory Information

The DOE Psychiatrist diagnosed the individual with Alcohol Abuse based upon
diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 7 at 19.  The DSM-IV TR
generally provides that a diagnosis of Alcohol Abuse is supported when the individual
manifests one of four behaviors within a twelve-month period: 1) recurrent failure to
fulfill major role obligations at work, school or home, 2) recurrent use in situations in
which it is physically hazardous, 3) recurrent substance-related legal problems, and
4) continued use despite social or interpersonal problems.   See id.  In the case of the
individual, the DOE Psychiatrist determined that the individual met the third criterion
(Criterion A3, recurrent legal problems) based upon the individual’s five alcohol-related
legal incidents, ending with his arrest in December 2005 on a charge of Aggravated
DUI.  Id., Tr. at 54-55.  In addition, the DOE Psychiatrist concluded that the individual
was a user of alcohol habitually to excess from 1995 to 2004, based upon information
provided by the individual during PSI I, PSI II and the psychiatric interview.  See DOE
Exh. 7 at 20.  At the hearing, the individual conceded that “I have a drinking problem”
and did not disagree with the findings and report of the DOE Psychiatrist.  Tr. at 42-
43.

I therefore find that DOE Security properly invoked Criteria H and J in suspending the
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2/ The individual was married in October 2005.  During PSI II, the individual stated that he
consumed “five to ten beers, no shots” on the evening of his wedding but stated that he was
not intoxicated.  DOE Exh. 13 at 15.  At the hearing, the individual reasserted that he did not
become intoxicated at his wedding in October 2005.  Tr. at 51.  I note, however, that the
individual’s wife recalled during her testimony that the individual did become intoxicated
at their wedding, but it was the last time that she saw him intoxicated prior to the evening
of his DUI arrest in December 2005.  Tr. at 17. 

individual’s security clearance.  In other DOE security clearance proceedings, Hearing
Officers have consistently found that excessive alcohol use raises important security
concerns, particularly where there is a related diagnosis of alcohol abuse or
dependence. See, e.g., Personnel Security Hearing, Case No. TSO-0168, 29 DOE
¶ 82,807 (2005);  Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803
(1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25
DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002  (affirmed by OSA,
1995).   In these cases, it was recognized that the excessive use of alcohol might impair
an individual’s judgment and reliability, and ability to control impulses.  These factors
amplify the risk that the individual will fail to safeguard classified matter or special
nuclear material. Id.  Accordingly, I will turn to whether the individual has presented
sufficient evidence of rehabilitation or reformation to mitigate the concerns of DOE
Security.

(2)  Mitigating Evidence

The individual acknowledged at the hearing that he drank excessively in the past,
particularly during the period from 1995 to 2000 after he graduated from high school.
Tr. at 50-51.  However, the individual stated that in 2004, he began to reduce his
drinking when he assumed greater responsibility for raising his two children.  Tr. at
51.  According to the individual, he became intoxicated only two or three times a year
from 2004 until his DUI arrest in December 2005 .  Tr. at 50.  The individual decided2/

to stop drinking after the DUI arrest.  Tr. at 44.  The individual admitted, however,
that he made a mistake and “shouldn’t have done it” when he decided to have two or
three beers at a baseball game in April 2006, two weeks before seeing the DOE
Psychiatrist.  Tr. at 47.

The individual now openly admits that he has a drinking problem, but testified that
he did not accept that he had a drinking problem until meeting with the DOE
Psychiatrist.  According to the individual, the psychiatric examination and report
“opened my eyes” and “changed my life.”  Tr. at 46.  Following  the psychiatric
interview, the individual began attending AA on an average of twice per week.  Tr. at
44; Ind. Exh. 1 (record of AA attendance).  The individual enjoys his AA participation
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3/ The individual’s supervisor also testified at the hearing and stated that the individual is a
valued employee and has shown no signs of having an alcohol problem in the workplace.
Tr. at 23,25.

4/ In his report, the DOE Psychiatrist alternatively recommended, as adequate evidence of
reformation, two or three years of abstinence if the individual completes either of the two
rehabilitation programs, or five years of abstinence if he does not.  DOE Exh. 7 at 20-21. 

and finds the meetings very beneficial.  Tr. at 44, 47.  Although the individual does not
yet have an AA sponsor, he is working the 12-Step program with friends he has made
at AA.  Tr. at 49.  In addition to AA, the individual has met with his Employee
Program Assistance counselor five or six times since his DUI arrest.  Tr. at 52.

The individual appeared sincere and forthright in stating his intention to continue in
AA and maintain his sobriety.  Tr. at 45.  According to the individual, “it’s just been the
best year of my life, you know.  And no alcohol, you know, no drinking. . . “I’m just
happy, I’m a happy guy.”  Tr. at 45.  The individual further believes that he has a good
family support system in place to help him to maintain his sobriety.  Tr. at 48.  In this
regard, I found the testimony of the individual’s wife, mother and father, to be highly
supportive of the individual.  The individual’s wife corroborated his testimony that he
has been abstinent since December 2005, with the exception of consuming two to three
beer in April 2006.  Tr. at 10.  The individual’s mother and father testified that while
the individual displayed excessive drinking behavior as a late adolescent, he has
become a devoted son, husband and father in recent years.  See Tr. at 28, 31, 38.3/

According to the individual’s father, “he has made pretty much a complete
transformation in the last year.”  Tr. at 38.

The DOE Psychiatrist testified at the conclusion of the hearing after listening to the
testimony of the individual and witnesses.  The DOE Psychiatrist first explained the
basis for his diagnosis of Alcohol Abuse and the recommendations set forth in his
report for adequate rehabilitation:  1) total abstinence from alcohol and non-prescribed
controlled substances for two years with 200 hours of attendance at AA, with a
sponsor, at least once a week over a year’s time, or 2) total abstinence for three years
with satisfactory completion of a professionally led, alcohol treatment program, with
aftercare for a minimum of six months.  Tr. at 55-56; see DOE Exh. 7 at 20.   The DOE4/

Psychiatrist then acknowledged that the individual had taken significant steps, but
adhered to his previous recommendation and expressed his view that the individual
had not yet achieved adequate rehabilitation or reformation from his Alcohol Abuse.
Tr. at 56.  More specifically, the DOE Psychiatrist stated that he could not conclude
that the individual’s risk of relapse into drinking was low at the time of the hearing.
Tr. at 57.  In reaching this conclusion, the DOE Psychiatrist deemed it significant that
the individual had decided to drink in April 2006, albeit three beers at a baseball 
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5/ The DOE Psychiatrist stated: “[Y]ou’ve already been interviewed by DOE because of an
alcohol problem, and you said I’m not going to drink again, and then four months later, you
know, someone says, here, have a beer, and you have a beer, then it just means to me that
that’s not an adequate degree of rehabilitation or reformation.”  Tr. at 56.

game, after committing to DOE Security (at PSI II in January 2006) that he was not
going to drink.  Tr. at 56.5/

Having fully considered the record of this case, I am drawn to defer to the opinion of
the DOE Psychiatrist.  Initially, I commend the individual for his honesty and sincerity
at the hearing.  I am further persuaded that the individual is firmly committed to
maintaining his sobriety and determined that alcohol will no longer be a problem in his
life.  I was also impressed by the support expressed by his family.  Notwithstanding,
I must find that the individual has not yet achieved adequate rehabilitation and
reformation from his diagnosis of Alcohol Abuse.  The DOE Psychiatrist explained the
individual’s Alcohol Abuse was still a current diagnosis at the time of the hearing,
since the individual’s DUI arrest occurred less than one year prior.  Tr. at 57.  While
the individual has made noble efforts toward rehabilitation and reformation since his
psychiatric interview in April 2006, I am unable to conclude that his risk of relapse is
acceptably low from the standpoint of national security with only eight months of
abstinence and eight months of AA attendance, with no sponsor, at the time of the
hearing.

In reaching this conclusion, I take into consideration that the individual was well
aware that DOE Security had  concerns about his use of alcohol, as explained to the
individual during PSI I, when he was granted a security clearance in 2002.  In granting
the individual an access authorization at that time, DOE Security accepted the
individual’s assertions that his past alcohol incidents were youthful indiscretions and
that he no longer drank excessively.  See DOE Exh. 5; DOE Exh. 14 (PSI I) at 41, 60.
However, the record indicates that the individual continued to drink habitually to
excess until 2004, and then was arrested for Aggravated DUI in December 2005.  I also
share the DOE Psychiatrist’s concern about the individual’s decision to drink at the
baseball game in April 2006, after assuring DOE Security in January 2006 that he no
longer consumed alcohol. See DOE Exh. 13 (PSI II) at 14.

Section 710.7(a) admonishes that “[a]ny doubt as to an individual’s access
authorization eligibility shall be resolved in favor of the national security.” 10 C.F.R.
§ 710.7(a).  Thus, while I believe that the individual is well on his way to recovery, I
am compelled to find under the circumstance of this case that the individual has not
yet sufficiently mitigated the security concerns associated with his past use of alcohol
and diagnosis of Alcohol Abuse.  See Personnel Security Hearing, Case No. VSO-0359,
28 DOE ¶ 82,768 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001);
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Personnel Security Hearing, Case No. TSO-0011, 28 DOE ¶ 82,912 (2003); cf.
Personnel Security Hearing, Case No. TSO-0001, 28 DOE ¶ 82,911 (2003).

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h) and (j) in suspending the individual's access authorization.  For the reasons
I have described above, I find that the individual has failed to mitigate the security
concerns associated with his past use of alcohol and diagnosis of Alcohol Abuse.  I am
therefore unable to find that restoring the individual an access authorization would not
endanger the common defense and security and would be consistent with the national
interest.  Accordingly, I find that the individual’s access authorization should not be
restored at this time.  The individual may seek review of this Decision by an Appeal
Panel under the regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: January 18, 2007
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Case Number:  TSO-0430 
 
This decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@  The local Department of Energy (DOE) security office (the LSO) 
suspended the Individual's access authorization under the provisions of Part 710.  This decision 
considers whether the Individual's access authorization should be restored.1  For the reasons 
stated below, the Individual's access authorization should not be restored. 
 
I. BACKGROUND  
 
The present case concerns an individual who has been diagnosed with alcohol dependence, with 
physiological dependence.  The Individual disputes this diagnosis.  The events leading to this 
proceeding began when DOE officials received information indicating that the Individual had 
resumed consuming alcohol, despite the fact that he had previously been diagnosed with alcohol 
abuse.  On February 15, 2006, a personnel security interview (PSI) of the Individual was 
conducted by a representative of the LSO.  A transcript of this PSI appears in the Record as 
Exhibit 38.  The Individual was then asked to submit to a forensic psychiatric examination by a 
DOE consultant psychiatrist (the DOE Psychiatrist).  On April 25, 2006, the DOE Psychiatrist 
conducted an examination of the Individual.2  Exhibit 18 at 1.  On May 1, 2006, the DOE 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
 
2  The April 25, 2006 forensic psychiatric examination was the third such examination of the 
Individual conducted at the DOE’s behest.  The Individual had previously been examined by 
DOE psychiatrists on January 4, 1997, and on March 3, 1992.  The DOE Psychiatrist who 
conducted the January 4, 1997 examination concluded that the Individual met the diagnostic 
criteria for alcohol abuse at that time.  The DOE Psychiatrist who conducted the March 3, 1992 
examination concluded that the Individual had used alcohol to excess. 
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Psychiatrist issued a report in which he stated that the Individual meets the criteria for alcohol 
dependence, with physiological dependence, as set forth in the Diagnostic and Statistical Manual 
of Mental Disorders IV-TR  (DSM-IV-TR).  Exhibit 18 at 5, 9.  The DOE Psychiatrist further 
opined that the Individual was not sufficiently rehabilitated and reformed to resolve the security 
concerns raised by his alcohol dependence.  Id. at 9.  
 
After receipt of the DOE Psychiatrist=s Report, the LSO initiated an administrative review 
proceeding.  See 10 C.F.R. ' 710.9.  The LSO then issued a letter notifying the Individual that it 
possessed information that raised a substantial doubt concerning his eligibility for access 
authorization (the Notification Letter).  The Notification Letter alleges that the Individual has 
"been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified 
psychiatrist, other licensed physician or a licensed clinical psychologist as . . . suffering from 
alcohol dependence.@  10 C.F.R. ' 710.8(j) (Criterion J).   
 
The Individual filed a request for a hearing.  This request was forwarded to the Office of 
Hearings and Appeals (OHA) and I was appointed as Hearing Officer.  At the hearing, the DOE 
Office presented one witness: the DOE Psychiatrist.  The Individual presented five character 
witnesses.  The Individual also testified on his own behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.@ 10 C.F.R. ' 710.7(a).  I have considered the following factors in rendering this opinion: 
the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, 
including knowledgeable participation; the frequency and recency of the conduct; the 
Individual's age and maturity at the time of the conduct; the voluntariness of the Individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.  See 10 C.F.R. '' 710.7(c),  710.27(a). The discussion below reflects my 
application of these factors to the testimony and exhibits presented by both sides in this case. 

 
III.  FINDINGS OF LAW AND FACT 
 
A reliable diagnosis of alcohol dependence raises significant security concerns under Criterion J.  
In the present case, the Individual disputes this diagnosis.  However, the Individual presented no 
material evidence in support of this contention.3  Conversely, the DOE presented the highly 

                                                 
3  The Individual did not present any evidence indicating that a mental health professional or a 
substance abuse specialist had evaluated him and concluded that he did not meet the criteria for 
alcohol dependence.   
 



 3 

probative and convincing testimony of the DOE Psychiatrist who had conducted an examination 
of the Individual and diagnosed him with Alcohol Dependence with Physiological Dependence.   
 
The Individual’s history strongly supports the DOE Psychiatrist’s diagnosis and testimony.  
Specifically, the Record shows that the Individual has been arrested on four occasions for 
alcohol-related offenses.  These arrests occurred on October 21, 1996, January 26, 1991, August 
18, 1990, and November 11, 1986.  Statement of Charges at 1-2.4  After his January 26, 1991 
arrest for Driving While Intoxicated (DWI), the LSO requested that he be evaluated by a board 
certified psychiatrist (the 1992 Psychiatrist).  The 1992 Psychiatrist evaluated the Individual and 
concluded that the Individual had used alcohol to excess in the past.  After the Individual’s arrest 
for Aggravated DWI on October 21, 1996, the LSO again requested that the Individual be 
evaluated by a board certified psychiatrist.  On January 7, 1997, the DOE Psychiatrist examined 
the Individual and concluded that he met the DSM-IV criteria for alcohol abuse.  The Individual 
discontinued using alcohol and was provided with an option to enter into a two year treatment 
program provided by his employer.  The Individual satisfactorily completed this program.  
However, on September 15, 2005, the LSO received information indicating that Individual had 
resumed using alcohol.  Tr. at 36.  The LSO then requested that the Individual undergo an 
evaluation by the DOE Psychiatrist.  The DOE Psychiatrist evaluated the Individual on April 25, 
2006 and concluded that the Individual met the criteria for alcohol dependence, as set forth in the 
DSM-IV-TR.  In addition, the Individual has reported that family members, including his wife 
and mother, as well as his physician, had expressed concerns about his alcohol use to him.  
Exhibit 38 at 27-28, 31: Exhibit 41 at 34-35; Exhibit 42 at 26.  In light of the overwhelming and 
uncontroverted evidence indicating that the Individual is alcohol dependent, I find that the LSO 
properly invoked Criterion J.  
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual=s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (1999) (affirmed by OSA, 1999); Personnel Security 
Hearing (Case No. VSO-0154), 26 DOE & 82,794 (1997), aff=d, Personnel Security Review 
(Case No. VSA-0154), 27 DOE & 83,008 (1998) (affirmed by OSA, 1998).  In the end, like all 
OHA Hearing Officers, I must exercise my common sense judgment in determining whether an 
individual=s access authorization should be restored after considering the applicable factors set 
forth in 10 C.F.R. ' 710.7(c).  The issue before me is whether the Individual has submitted 
sufficient evidence of his rehabilitation or reformation to resolve the security concerns raised by 
his alcohol dependence.  In his Report of Examination, the DOE Psychiatrist opined: 
 

                                                 
4  On at least two of these occasions, the Individual’s blood alcohol level tested at a very high 
level; on one occasion it was .16 percent and on the other occasion it was .19 percent.  A blood 
alcohol level of .08 percent is considered as legal proof of intoxication in most states, including 
the state in which each of these arrests occurred. 
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A 1-year outpatient treatment program of moderate intensity, with maintenance of 
sobriety (abstinence from alcohol) would be necessary for [the Individual] to 
demonstrate adequate evidence of rehabilitation or reformation. 

 
Exhibit 18 at 9.   
 
The Individual testified that he does not consider himself to be alcohol dependent.  Tr. at 26.  
The Individual further testified that he is able to “control himself” when drinking and that he is 
able to limit himself to one beer.  Id.  The Individual further testified “I feel that I am not an 
alcoholic.”  Tr. at 27.  The Individual also testified that he last consumed alcohol in May 2006. 
 
At the hearing, the DOE Psychiatrist observed the testimony of the Individual and his five 
witnesses.  The DOE Psychiatrist was then called to the stand.  The DOE Psychiatrist testified 
that the Individual has not been rehabilitated or reformed from his alcohol dependence.  Tr. at 
43-44.  The DOE Psychiatrist testified, “If you don’t admit you have a problem, it’s going to be 
hard to address the problem.”  Tr. at 43.  The DOE Psychiatrist further noted that the Individual 
had failed to participate in any outpatient treatment program.  Tr. at 45.   
 
I agree with the DOE Psychiatrist.  The Individual obviously remains in denial about his alcohol 
dependence.  As a result, the Individual’s alcohol dependence has basically gone untreated.  
Accordingly, the Individual has not shown that he understands that he has a problem with 
alcohol.  Moreover, the DOE Psychiatrist who diagnosed the Individual with alcohol dependence 
has convincingly testified that the Individual is neither rehabilitated nor reformed.  Accordingly, 
the Individual has not resolved the security concerns raised by his alcohol dependence.  
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criterion J.  Therefore, the Individual has not demonstrated that restoring 
his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, the Individual's access authorization should 
not be restored at this time.  The Individual may seek review of this Decision by an Appeal Panel 
under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 6, 2007 
 
 
 
 
 



An access authorization is an administrative determination that an individual is eligible for access1

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred
to in this Decision as access authorization or a security clearance. 

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
XXXXXX’s.                                                           
                                                            September 7, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      August 31, 2006

Case Number:                      TSO-0431

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  For the reasons set forth below, I conclude that the individual’s security1

clearance should not be restored at this time. 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor and was granted a
security  clearance in connection with that employment. In November 2005, the individual was
arrested for Driving Under the Influence (DUI). Because this arrest raised legitimate security
concerns, the individual was summoned for an interview with a Personnel Security Specialist
from the DOE’s local security office. After this Personnel Security Interview (PSI), the
individual was referred to  a local psychiatrist for a DOE-sponsored evaluation. This evaluation
took place in April 2006. The psychiatrist (hereinafter referred to as “the DOE psychiatrist”)
subsequently submitted a written report to the local security office setting forth the results of that
evaluation. 

After reviewing all of the information in the individual’s personnel security file, including the
results of the interview and the psychiatric evaluation, the local security office determined that
derogatory information existed that cast into doubt the individual’s continued eligibility for a
security clearance. The manager of the local DOE office informed the individual of this
determination in a letter that set forth in detail the DOE’s security concern and the reasons for
that concern. I will hereinafter refer to this letter as the Notification Letter. The Notification
Letter also informed the individual that he was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt concerning his eligibility for access authorization. 
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The individual requested a hearing on this matter. The local security office forwarded this request
to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The DOE
introduced twenty-two exhibits into the record of this proceeding and presented the testimony of
the DOE psychiatrist at the hearing. The individual submitted five exhibits and presented the
testimony of his supervisor, his father, a friend and two substance abuse counselors, in addition
to himself. 

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraph (j) of the criteria for eligibility for access to classified matter or special
nuclear material set forth at 10 C.F.R. § 710.8.  

Paragraph (j) pertains to information indicating that the individual “has been, or is a user of
alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or as
suffering from alcohol abuse.” As support for this allegation, the Letter cites four alcohol-related
arrests of the individual, including DUI arrests in August and November 2005, a petty theft arrest
in July 1992 and a Driving While Intoxicated (DWI) arrest in May 1991. The Letter also refers to
DOE-sponsored psychiatric evaluations of the individual in April 2006 and April 1999. After the
April 2006 evaluation, the DOE psychiatrist diagnosed the individual as suffering from Alcohol
Abuse, with insufficient evidence of reformation or rehabilitation. DOE Exhibit 3. After the
April 1999 evaluation, another DOE consultant psychiatrist concluded that in 1991 and 1992 the
individual suffered from Alcohol Abuse. DOE Exhibit 5. 

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration of
all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,
favorable or unfavorable, that has a bearing on the question of whether granting the individual a
security clearance would compromise national security concerns. Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting access authorization “will not endanger the common defense and security and
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA,
1996), and 
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 Those security concerns are that the excessive use of alcohol might impair an individual’s judgment2

and reliability, and ability to control impulses. These factors amplify the risk that the individual will
fail to safeguard classified matter or special nuclear material. See, e.g., Personnel Security Hearing,
Case No. TSO-0168, 29 DOE ¶ 82,807 (2005); Personnel Security Hearing, Case No. VSO-0079,
25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-
0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (affirmed by OSA, 1995).

 The breathalyzer results were not admitted into the record because of difficulties in making legible3

copies of these documents. However, I examined them at the hearing, and the results are all negative
for alcohol. In conjunction with the liver tests and the testimony of the witnesses, they convince me
that the individual has abstained from alcohol use during the period from his November 2005 arrest
to the date of the hearing.

cases cited therein. The regulations further instruct me to resolve any doubts concerning the
individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).  

IV. FINDINGS OF FACT AND ANALYSIS

After reviewing the entire record in this matter, I find that the DOE has made a proper showing
of derogatory information raising legitimate security concerns under paragraph (j) of the criteria
for eligibility for access to classified matter or special nuclear material. Specifically, the results
of the two DOE-sponsored psychiatric evaluations and the individual’s four alcohol-related
arrests adequately justify the invocation of paragraph (j). The individual does not contest these
diagnoses. Hearing Transcript (Tr.) at 63. Accordingly, the issue that I must decide is whether the
individual has demonstrated adequate evidence of reformation or rehabilitation from Alcohol
Abuse. For the reasons set forth below, I conclude that he has not, and that the DOE’s security
concerns remain unresolved.   2

In attempting to show adequate evidence of reformation or rehabilitation, the individual
demonstrated, through the testimony and documentary evidence that he presented at the hearing,
that he had abstained from alcohol use for approximately 13 months and that he had been
receiving alcohol abuse treatment at a local facility and from local substance abuse counselors for
approximately one year. The individual also produced evidence indicating that he is a good
employee and a caring parent who has diligently pursued his rehabilitation. The individual’s
period of abstinence was established by his testimony and that of his father, his supervisor and
his friend. The individual also produced the results from liver function tests (Individual’s Exhibit
4) and 43 “breathalyzer” examinations that occurred between November 2005 and the date of the
hearing.  These results all support the individual’s claim that he had abstained from alcohol use3

for approximately 13 months as of the date of the hearing. 

The individual also presented evidence concerning the alcohol treatment program he is pursuing.
Two substance abuse counselors testified at the hearing and also provided letters of
recommendation on the individual’s behalf. Individual’s Exhibits 1 and 2. The first counselor
stated that the 
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 There is conflicting information in the record about the number of group sessions that the4

individual has attended. During his testimony, the individual indicated that he attended 54-57 group
sessions between January 2006 and the date of the hearing. Tr. at 59. However, the sign-in sheet that
the individual submitted (Individual’s Exhibit 5) provides a third figure. It shows that he attended
44 meetings during this period, or one to two meetings per week. For each meeting attended by the
individual, the sheet provides the date, the length of the meeting and the signature of the therapist
in attendance. I find this sheet to be the most credible source of information about the number of
meetings that the individual attended.   

individual has attended 74 group therapy sessions since beginning outpatient treatment at a local
substance abuse treatment facility in January 2006.  She further stated that the individual4

“appears motivated, honest and sincere,” and that his prognosis is “good.” Individual’s Exhibit 2.
The second counselor said that the individual has “demonstrated a sustained pattern of abstinence
from alcohol so as to render [sic] previous diagnosis of alcohol abuse currently non-supportable.”
He added that the individual appears “to be functioning at a very high level - demonstrating
responsibility, dependability, exceptional parenting skills and self-care.” Individual’s Exhibit 1.
The individual testified that he intends to continue with the group sessions at the treatment
facility, Tr. at 65, and to completely refrain from alcohol in the future. Tr. at 63. 

It is apparent that the individual has made significant progress in addressing his Alcohol Abuse
problem. However, there are two factors that lead me to conclude that the individual is not yet
demonstrating adequate evidence of reformation or rehabilitation. The first is the DOE
psychiatrist’s evaluation of the individual. As previously indicated, in his April 2006 written
evaluation, the DOE psychiatrist concluded that the individual suffered from Alcohol Abuse,
with inadequate evidence of reformation or rehabilitation. In order to demonstrate adequate
reformation or rehabilitation, he said that the individual would have to completely abstain from
alcohol use for one year and receive one year of outpatient therapy, both periods beginning as of
the date of the evaluation. DOE Exhibit 3 at 10. 

After hearing all of the testimony and examining the exhibits offered by the individual at the
hearing, the DOE psychiatrist declined to alter his opinion. Tr. at 94. Accordingly, he concluded
that the individual needed approximately five more months of abstinence and outpatient
treatment in order to demonstrate adequate evidence of rehabilitation or reformation. The DOE
psychiatrist observed that after one year of sobriety, a diagnosis of alcohol abuse is no longer
considered to be applicable. However, he added that whether an abuser who has abstained for
one year is rehabilitated is a different question. Tr. at 98. 

The DOE psychiatrist went on to explain that the severity of the individual’s alcohol abuse and
his high level of defensiveness led the DOE psychiatrist to conclude that the individual needed
more than one year of sobriety and therapy to demonstrate adequate evidence of rehabilitation or
reformation. With regard to the severity of the individual’s disorder, the DOE psychiatrist
observed that he met three of the four criteria for alcohol abuse set forth in the Diagnostic and
Statistical Manual of the American Psychiatric Association, 4  edition, Text Revision, when ath

finding of only one criterion is necessary for that diagnosis. In addition, he noted that the
individual had four alcohol-related arrests, all of which occurred while the individual was
holding a security clearance. Finally, the DOE psychiatrist found the individual’s alcohol
problem to be particularly severe 
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because he had attempted to stop or control his drinking on multiple occasions and had been
unable to do so. Tr. at 107.

With regard to the level of defensiveness exhibited by the individual, the DOE psychiatrist
testified that “there was a high level of denial in his reporting of each” of the arrests, almost to
the point of constituting falsification. Id. This defensiveness caused the DOE psychiatrist to
question the credibility of the individual’s other statements. Moreover, he indicated during his
interview with the DOE psychiatrist that he did not feel that he had a “significant alcohol use
problem, [and] that he was doing these things because it was required by his employer to keep his
job.” Tr. at 108.

I find there to be ample support in the record for the DOE psychiatrist’s conclusions. In
particular, I find it significant that when the individual began out-patient treatment in January
2006 he was diagnosed at the treatment facility as suffering from Alcohol Dependence,
Individual’s Exhibit 2; Tr. at 41, which is generally recognized as being a more serious disorder
than Alcohol Abuse. Tr. at 94. The substance abuse professional who made that diagnosis did not
testify, the basis for the diagnosis is unclear, and the DOE psychiatrist concluded that the
individual did not qualify for a diagnosis of Alcohol Dependence. Id. However, I believe that the
existence of this diagnosis suggests that the DOE psychiatrist was correct in his conclusion about
the severity of individual’s alcohol use disorder. 

Further evidence of the individual’s defensiveness and lack of candor concerning his disorder
also surfaced at the hearing. Specifically, the individual testified that he did not tell his father, his
counselors, or the friend who testified at the hearing about all of his alcohol-related arrests. Tr. at
69-70. The significance of this is two-fold. First, a lack of candor with substance abuse
counselors can adversely affect the quality of their diagnoses and the effectiveness of treatment.
Indeed, the second counselor testified that he would have “scrutinized” the individual’s diagnosis
more carefully had he been aware of his complete legal history. Tr at 85-86. Second, when asked
at the hearing whom he would turn to if he felt tempted to consume alcohol in the future, he
replied that he would confide in his counselors, his father and the friend who testified at the
hearing. Given his lack of a sponsor, Tr. at 74, I find the existence of an effective support system
to be particularly important in the individual’s case. However, I am concerned that this
effectiveness will be compromised if the individual is unwilling or unable to be completely open
and honest with the people in whom he confides. It is this defensiveness and lack of candor,
along with the DOE psychiatrist’s evaluation, that lead me to believe that the individual has not
demonstrated adequate evidence of reformation or rehabilitation.        

V. CONCLUSION

I therefore find that the individual has failed to adequately address the security concern set forth
in the Notification Letter, and I conclude that he has not demonstrated that restoring his clearance
would not endanger the common defense and would be clearly consistent with the national
interest. 
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Accordingly, the individual’s access authorization should not be restored at this time. The
individual may seek review of this Decision by an Appeal Panel under the procedures set forth at
10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: September 7, 2007
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*  The original of this document contains information which is subject to withholding from 
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Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  September 12, 2006 

 
Case Number:  TSO-0433 

 
This Decision concerns the continued eligibility of XXXXXXXXXXXXXXXX (hereinafter 
referred to as “the individual@) to hold an access authorization (or “security clearance”) 
under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should not be restored at this time.     
 

I. Background 
 
The individual has been employed by a DOE contractor since 1982, and held a security 
clearance at the contractor’s request.  In August 2005, the individual informed DOE that 
she had been arrested for driving while intoxicated (DWI), her fifth alcohol-related arrest 
while holding a clearance.  Ex. 33.  In order to resolve the security concern arising from the 
arrest, DOE conducted a Personnel Security Interview (PSI) with the individual in 
November 2005 (Ex. 51) The PSI did not resolve the concern and, in March 2006, a DOE 
consultant-psychiatrist evaluated the individual.  The psychiatrist diagnosed her as suffering 
from alcohol dependence without adequate evidence of rehabilitation or reformation and a 
user of alcohol habitually to excess.   
 
In June 2006, the local security office (LSO) informed the individual how to proceed to 
resolve the derogatory information that had created a doubt regarding her continued 
eligibility for access authorization. Notification Letter (June 5, 2006).  The Notification Letter 
stated that the derogatory information regarding the individual falls within the purview of 10 
C.F.R. ' 710.8 (h) and (j) (Criteria H and J).  DOE invoked Criterion H based on information 
in its possession that the individual has an illness or mental condition that causes or may 
cause a significant defect in her judgment or reliability.  The DOE Operations Office invoked 
Criterion J on the basis of information that the individual has been or is a user of alcohol 
habitually to excess, or has been diagnosed by a board-certified psychiatrist, or other 
licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.  10 C.F.R.  § 710.8 (j).  In this regard, the Notification Letter cites the 
aforementioned diagnosis of the DOE consultant-psychiatrist that the individual suffers from 
alcohol dependence, which in the opinion of the DOE consultant-psychiatrist is  
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an illness or mental condition that causes or may cause a significant defect in the 
individual’s judgment or reliability.  10 C.F.R. § 710.8 (h).     
 
In a letter to DOE Personnel Security, the individual exercised her right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed a 
Hearing Officer on September 15, 2006.  After conferring with the individual and the 
appointed DOE counsel, 10 C.F.R. ' 710.24, the Hearing Officer set a hearing date, but the 
individual’s counsel filed a Motion to Continue the Hearing Date.  That Motion was granted 
on January 16, 2007.  I was appointed Hearing Officer on February 1, 2007, and set a new 
hearing date within the time granted for extension.   At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
her own behalf and also elected to call a forensic psychiatrist, an alcohol counselor, her 
previous manager, her EAP counselor, and a close friend as witnesses.  The transcript 
taken at the hearing shall be hereinafter cited as ATr.@  Various documents that were 
submitted by the DOE counsel during this proceeding constitute exhibits to the hearing 
transcript and shall be cited as AEx.@   Exhibits submitted by the individual shall be cited as 
“Ind. Ex.”  
 
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should not be restored at this time because I cannot 
conclude that such a restoration would not endanger the common defense and  
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security and would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  
The specific findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
The individual began drinking at the age of 12.  Her mother, father, grandfather and sister 
suffered from alcoholism.  In 1981, at the age of 21, the individual was arrested for driving 
while under the influence (DUI).  Ex. 46.  She then participated in a six-week court-ordered 
DUI program. Ex. 55.  She began working for the contractor in 1982 and was granted a 
clearance the same year.  Ex. 50, 53.  She was arrested again in 1988 for driving while 
intoxicated (DWI), second offense.  Ex. 43.   This was her second alcohol-related arrest, 
but her first while holding a clearance.  On this occasion, she was in an automobile 
accident and was admitted to a local emergency room unconscious.  Ex. 41.   In October 
1989, she was arrested again for DWI.  Ex. 44.  In April 1990, she was arrested for Battery 
of a Domestic Partner in an incident that occurred after she and her partner had been 
drinking.  Ex. 38.  She then voluntarily entered a 30-day outpatient program, stopped 
consuming alcohol and began to attend Alcoholics Anonymous (AA).  Ex. 54 at 42; Ex. 52 
(2000 PSI) at 27.  However, her attendance at AA decreased over the years, and in 1998 
she resumed drinking alcohol.   
 
One afternoon in March 2000, the individual consumed four or five beers.   2000 PSI at 14-
15.  Around 8:30 p.m. she was driving a motorcycle and had a serious accident that 
resulted in three broken ribs, a dislocated shoulder, and a punctured liver.  She was taken 
to the hospital unconscious, and she remained in the hospital until August 2000.  Id. at 17. 
She was charged with DUI.    During a PSI in August 2000, the individual told DOE security 
that she had no intentions to drink in the future.  Id. at 43, 67.  She began attending AA and 
counseling that year.   Ex. 57.   The individual was ordered to undergo an evaluation by a 
DOE consultant-psychiatrist and, in February 2001, a DOE consultant-psychiatrist 
diagnosed her as suffering from alcohol abuse without adequate evidence of rehabilitation 
or reformation.   Ex. 27.  The psychiatrist opined that this diagnosis probably understated 
her alcohol problem.    At the time, she told the consultant-psychiatrist that she had been 
abstinent for eight months.  He recommended two years of treatment and two years of 
abstinence in order to show rehabilitation from alcohol abuse.  Id. 
 
In May 2001, the LSO issued a notification letter to the individual based on the evaluation of 
the DOE consultant–psychiatrist, the individual’s history of alcohol use and poor judgment, 
and her record of four alcohol arrests while holding a “Q” clearance.  She participated in an 
administrative review hearing, and in November 2001, the OHA hearing officer decided that 
her clearance should not be restored at that time.  See Personnel Security Hearing, Case 
No. VSO-0460, 28 DOE ¶ 82,824  (2001) (Ex. 56).  At the time of the hearing, the individual 
had been abstinent for 16 months.  Ex. 56.   In March 2003, DOE headquarters (HQ) 
requested a second psychiatric evaluation.  Ex. 5. The same DOE consultant-psychiatrist 
concluded in June 2003 that the individual now demonstrated adequate evidence of 
rehabilitation at that time, since she had two years of abstinence and treatment.  Ex. 6 at 2. 
 As a result of this positive evaluation, DOE/HQ restored the individual’s clearance in June 
2003.  Ex. 5.    
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In 2004, the individual stopped attending AA and resumed alcohol use.   In August 2005, 
the individual was arrested again and charged with DWI.  Ex. 33.  Her blood alcohol level 
(BAL) was 0.16.  She completed a six-week intensive outpatient program (IOP) at a local 
hospital in October 2005.  Ind. Ex. 4.  During a psychiatric evaluation in March 2006, a DOE 
psychiatrist determined that she suffered from alcohol dependence, was a drinker of 
alcohol habitually to excess, and that her alcohol dependence was an illness or mental 
condition that causes or may cause a significant defect in her judgment or reliability. 
 
In order to show adequate evidence of rehabilitation from her alcohol problems, the DOE 
psychiatrist recommended in his report that the individual either: (1) attend Alcoholics 
Anonymous (AA) with a sponsor at least once a week for a minimum of 300 hours in a year 
and abstain from alcohol for three years; or (2) complete a six-month alcohol treatment 
program and abstain for five years.  Id.  In order to demonstrate reformation from alcohol 
abuse, the individual must abstain for ten years, or abstain for three to five years if she 
attends one of the two rehabilitation programs. Id.     
   
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.@  Personnel 
Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this 
case, the individual was diagnosed by a DOE psychiatrist as suffering from alcohol 
dependence and has had six alcohol-related arrests, five while holding a security 
clearance.  Therefore, DOE=s security concerns are valid and the agency has properly 
invoked Criteria H and J in this case. 

 
C.  Hearing Testimony 
 
      1.  The Individual 
 
At the hearing, the individual described her alcohol treatment history.  Tr. at 210-268.  She 
attended group counseling and a six week intensive outpatient program in 1988 after her 
first DUI.  Id. at 258.  In 1990, she voluntarily entered a 30-day inpatient program.  Id. at 
259.  She then attended EAP for one year and also attended AA.  Id. at 219, 266.  
However, her AA attendance became irregular around 1998, and she experienced family 
trauma when her father died from alcoholism and her grandmother, who had raised her, 
also died.  Id. at 222.  In addition, her 10-year relationship with her alcoholic partner ended. 
Id. at 232.  She was not working the 12-Step program of AA, became overconfident, and 
thought that she could drink again because she had been sober for almost eight years.   Id. 
at 223.  However, in March 2000, she was arrested for DWI after a motorcycle accident that 
left her with very serious injuries.  From 2000 to 2004, she saw a counselor and was in AA 
with a temporary sponsor.  She again became overconfident about her sobriety and her  
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AA attendance tapered off in 2004.  In August 2005, she was arrested for her most recent 
DWI.   
 
The individual testified that she had not consumed alcohol since the night in August 2005 
when she was arrested (18 months prior to the hearing).  She began a court-ordered 
rehabilitation program in May 2006, and completed the program in 10 months instead of the 
typical year. The program required her to call the group headquarters daily, and she was 
subject to random drug tests.  She attended two group sessions per week, and did not miss 
any sessions.  She also began attending AA two nights a week and once a week met with a 
smaller group of women, also members of AA, who get together to review the 12-Step 
program.  She testified that she is a different person now because of her sponsor and the 
loss of her job.  Id. at 215-216.  She has been in a committed relationship with a new 
partner for four years.  Id. at 237.  She and her partner keep alcohol in the house, but she 
avoids vulnerable areas, such as bars.  Id. at 286-288. 
   
      2.  Other Witnesses 
 
As further evidence of rehabilitation and reformation, the individual presented the testimony 
of a close friend, her former manager, the EAP mental health counselor, a behavioral 
health therapist, and her AA sponsor.   
 
The manager testified that the individual was a good employee, and had no performance 
problems.  He had never seen her drink alcohol.  Tr. at 23-31.  Her friend has known the 
individual for 30 years, and is familiar with the individual’s program and treatment.  She 
testified that the individual is giving 100% to stay sober, and that the individual has told her 
that she is learning a lot from her alcohol treatment programs.    Id. at 195-205. 
 
The individual’s sponsor testified that she has worked with the individual for almost one 
year.  Id. at 146.  The sponsor has been in AA for 18 years, and explained that it was her 
responsibility to lead the individual to those parts of the AA program that work.  They talk 
weekly, and the sponsor also leads the women’s group that the individual attends once a 
week.  The sponsor believes that the individual is sober.  Id. at 147-162.   
 
The EAP mental health counselor described the individual’s EAP recovery agreement, 
which consists of weekly AA meetings, random tests, and one session monthly with the 
counselor.  Id. at 36-83.  The counselor has no expertise in substance abuse, and sent the 
individual out for evaluation.  Their meetings were curtailed after the individual lost access 
to the site.  Id. at 49. 
 
The behavioral health therapist has 28 years of experience as a substance abuse 
counselor, and works at the local hospital IOP that the individual  completed in October 
2005.  Id. at 85-87.  That program met nine hours a week for six weeks.  It is an abstinence 
based program with a focus on relapse prevention.  The individual attended all sessions 
and completed the program successfully.  The counselor considers the individual motivated 
because she has a lot to lose now.   Id. at 114. 
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      3.  The Forensic Psychiatrist  
 
The forensic psychiatrist interviewed the individual for the purposes of the hearing in 
January 2007.  Tr. at 299.  He concluded that her alcohol dependence is in sustained full 
remission because she has been abstinent for over one year.  Id. at 304.  He also opined 
that she shows adequate evidence of rehabilitation or reformation, based on the treatment 
she has had, her two home groups in AA, a relationship with a permanent sponsor and a 
new commitment and involvement in her recovery.  He also explained that relapses occur 
in the natural course of alcoholism.  Further, he was impressed that her mother and sister 
are involved in her program now, and found that very important because her family had 
been dysfunctional, and it had been difficult for her to trust.  Id. at 308.  According to the 
forensic psychiatrist, the individual is now “connecting” with those who can help her 
recovery.  Id. at 324-328.    
 

  4. The DOE Psychiatrist 
 

The DOE psychiatrist heard all of the testimony at the hearing and testified that his 
recommendation did not change.  Id. at 332.  Despite her past history, the DOE psychiatrist 
admitted that he was very impressed with the changes in the individual and her progress 
towards sobriety since he evaluated her in March 2006.  He is convinced that she will be 
able to achieve the recommended three years of abstinence and treatment.  However, at 
the time of the hearing, she had an insufficient period of abstinence and treatment to show 
adequate evidence of rehabilitation or reformation, especially in light of the seriousness of 
her alcohol problem.  In fact, the DOE psychiatrist stated that of the 1500 individuals he has 
evaluated for DOE, this case is among the five worst.  Id. at 333.  He labeled her a “very 
grave case.”   He was most concerned that the individual has had four DWIs while holding 
a clearance—he testified that he cannot remember another case where a clearance holder 
had so many alcohol-related arrests.  The DOE psychiatrist had recommended three years 
of abstinence, and by the date of the hearing, she had only achieved 18 months of sobriety 
and treatment. 1 Further, according to the DOE psychiatrist, the individual now talks like a 
person in an active program of recovery, but her risk of relapse was still too high for him to 
give her a favorable recommendation.  Id. at 339-340. 
 
D.  Evidence of Rehabilitation and Reformation 
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, both 
psychiatrists agreed that the individual suffered from alcohol dependence.  However, the 
DOE psychiatrist argued that the individual has a high risk of relapse and needs more time  

                                                 
1  The DOE psychiatrist argued that there was no corroboration of her alleged 18 months of abstinence.  The 
individual’s partner could have corroborated this allegation, but she did not testify.  However, corroboration of 
the length of abstinence would not have changed his opinion.  Tr. at 337. 
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for treatment and abstinence in order to be rehabilitated or reformed from her condition.  
The forensic psychiatrist  contends that the individual is in sustained full remission from her 
alcohol dependence and is participating in an excellent recovery program.  After reviewing 
the record of this case, I agree with the DOE psychiatrist that the individual is not yet 
rehabilitated or reformed.   
 
The individual has held a clearance since 1982 and, in that time, she has had very serious 
problems with alcohol.  These problems pose an unacceptable level of risk to DOE security. 
 She has attended AA several times, with varying levels of commitment, and each time her 
attendance wanes she suffers another alcohol-related incident.  Since her clearance was 
granted in 1982, the individual has had the following alcohol-related arrests: 
 

• March 1988 (DWI, BAL 0.22, auto accident) 
• October 1989 (DWI, refused breathalyzer) 
• April 1990 (Battery on a Household Member—individual and partner had been 

drinking) 
• March 2000 (DUI, motorcycle accident, no breathalyzer because admitted to 

hospital unconscious)  
• August 2005 (DWI, BAL 0.17) 

 
Despite various types of alcohol treatment since 1988, she continues to relapse.  In her 
1991 PSI, the individual stated that “you won’t ever see me drinking.”  Ex. 54 at 97.  In her 
1992 PSI, the individual explained that she learned not to pull away from the program 
because that makes her susceptible to relapse.  Ex. 53 at 17.  Nonetheless, she relapsed in 
1998 and was arrested in 2000.  In her 2000 PSI, the individual stated her intent not to 
drink in the future.  Ex. 52 at 43.  Unfortunately, she relapsed again in 2004 and was 
arrested in 2005.  At the hearing in 2007, she again pledged to remain abstinent. 
 
After evaluating the evidence in this case, I find that the individual has not mitigated the 
security concerns associated with Criteria H or J.  10 C.F.R. ' 710.8 (h) and (j).  In my 
observation at the hearing, the individual appeared determined to maintain her abstinence. 
All of her references from the treatment programs she attended praised her commitment 
and enthusiasm for the programs.  She showed no hint of denial about the severity of her 
alcohol problem, a positive reflection on her character and the programs that she has 
attended.  Unfortunately, her long history of alcohol–related arrests while holding a 
clearance and the relatively short length of her abstinence (considering the gravity of her 
problem) weigh against a positive prognosis.  Even though she admitted that any drift from 
regular attendance at AA will cause a relapse, she has twice allowed her attendance at AA 
to drop off, each time with disastrous results.  She suffered two alcohol-related driving 
accidents that caused her severe injuries.  This is her second pass through the 
administrative review process, and she has been suspended from a job she held for 23 
years and hoped to retain until retirement.  Amazingly, despite all of the trouble caused by 
her consumption of alcohol, she continues to keep alcohol at her home.  The words of the 
DOE consultant-psychiatrist at the individual’s 2001 hearing still ring true in 2007: 
 

So the fact that she had entered into treatment [in 1990] is a good sign, 
certainly, and it helped, and she went eight years without having any relapses  
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or probably not drinking, but in terms of her prognosis, I think I’d have to say 
that the fact that she had a relapse after a good treatment program would be  a 
negative factor in terms of that would maybe predict that she’s likely to have 
another one even if she entered treatment now. 

 
Personnel Security Hearing, 28 DOE ¶ at 85,847 (emphasis added). 
 
The DOE psychiatrist accurately predicted the individual’s future -- her attendance at AA 
fell off around 2004, she had another DWI arrest in 2005, and she now finds herself in a 
second administrative review proceeding.  Based on her behavior as set forth above, and 
the relative brevity of her abstinence and treatment program, I find that at this time the 
individual poses an unacceptable level of risk.  Thus, in view of Criteria H and J and the 
record before me, I cannot find that restoring the individual=s access authorization would 
not endanger the common defense and security and would be consistent with the national 
interest.  Accordingly, I find that the individual’s access authorization should not be 
restored.  Any party may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 13, 2007 
 
 

 
 

 
 
 

 
 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

                                                        March 1, 2007

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: September 19, 2006

Case Number: TSO-0434

This Decision concerns the eligibility of XXXXXXX XXXXX XXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  A Department of Energy1/

(DOE) Operations Office denied the individual's request for an access authorization
under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s request for an
access authorization should be granted.  As set forth in this Decision, I have
determined that the individual should not be granted a security clearance at this time.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
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common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

In this instance, the individual requested a DOE security clearance after gaining
employment with a DOE contractor.  However, the local DOE security office (DOE
Security) initiated formal administrative review proceedings by informing the
individual that her access authorization was being denied pending the resolution of
certain derogatory information that created substantial doubt regarding her eligibility.
This derogatory information is described in a Notification Letter issued to the
individual on July 14, 2006, and falls within the purview of potentially disqualifying
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections f, h,k and
j.  More specifically, the Notification Letter alleges that the individual has: (1)
“[d]eliberately misrepresented, falsified, or omitted significant information from . . . a
Questionnaire for National Security Positions [and during] a personnel security
interview . . . on a matter regarding eligibility for DOE access authorization,” 2) “has
an illness or mental condition which in the opinion of a psychiatrist causes, or may
cause, a significant defect in [the individual’s] judgment and reliability,” 3) “has used,
or experimented with a drug or other substance listed in the Schedule of Controlled
Substances,” and 4) “has been, or is a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol abuse.”
10 C.F.R. §§ 710.8(f), (h), (j) and (k) (Criterion F, Criterion H, Criterion K and Criterion
J, respectively).   The bases for these concerns are described below.

In reference to Criterion F, the Notification Letter states that the individual
intentionally omitted significant information relating to her past use of illegal drugs
from a Questionnaire for National Security Positions (QNSP) executed in July 2005,
and later during a personal subject interview conducted by an Office of Personnel
Management (OPM) investigator.  In addition, the Notification Letter states that
during a Personnel Security Interview (PSI) conducted on December 29, 2005, the
individual stated that the last time she used marijuana was in May 2004, while
records obtained from her substance abuse treatment center indicate that the
individual tested positive for marijuana use in July 2004.

Under Criteria H and K, the Notification Letter states that on April 28, 2006, the
individual was examined by a DOE consultant-psychiatrist (DOE Psychiatrist) who
subsequently issued a report in which he diagnosed the individual with Substance
Dependence, Cocaine (Cocaine Dependence), With Psychological Dependence, in
Sustained Full Remission, an illness which causes, or may cause, a significant defect
in judgment or reliability.  The DOE Psychiatrist further found that the individual was
a user of cocaine and marijuana habitually to excess in 2004.  In addition, the
individual admitted during her PSI to using a number of other illegal drugs, starting
in high school.
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Finally, in reference to Criterion J, the Notification Letter states that the DOE
Psychiatrist also determined in his psychiatric report that the individual was an
abuser of alcohol habitually to excess from 1993 to 2005.  The Notification Letter
further states in this regard that the individual was advised not to consume alcohol by
her substance abuse treatment center after she completed treatment for Cocaine
Dependence in July 2004, but she nevertheless resumed drinking in February 2005.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on Septmber 19,
2006, the individual exercised her right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On September 27, 2006, I was appointed as Hearing
Officer.  I set a hearing date after conferring with the individual and the appointed
DOE Counsel, 10 C.F.R. § 710.24.  At the hearing, the DOE Counsel called the DOE
Psychiatrist as DOE Security’s sole witness.  Apart from testifying on her own behalf,
the individual called as witnesses two neighbors who are family friends, her manager,
her supervisor, a co-worker and a psychiatrist.  The transcript taken at the hearing
will be hereinafter cited as “Tr.”.  Documents submitted by the DOE Counsel in
support of the Notification Letter constitute exhibits to the hearing transcript and will
be cited as “DOE Exh.”.  The individual tendered no exhibits.

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual accepted a position with a DOE contractor in June 2005 and requested
a DOE security clearance as a condition of her employment.  In her QNSP, dated
July 26, 2005, the individual answered “Yes” to question 24(a) regarding whether she
had used any illegal drug since age 16 or in the past seven years.  The individual then
provided additional information that she had used cocaine “several” times from
February 2004 to May 2004.  However, the individual did not specify that she had used
any other illegal drug.  On November 1, 2005, the individual was interviewed by an
OPM investigator and the individual repeated that she had used no illegal drug other
than cocaine.  However, a few days later, the individual contacted the OPM
investigator and revealed that she had also used marijuana on a regular basis, on an
average of once a month, since high school in 1992 until May 2004.

On the basis of the QNSP and background investigation, the individual was summoned
by DOE Security to submit to a PSI, conducted on December 29, 2005.  During the PSI,
the individual provided information regarding her use of other illegal drugs and
excessive use of alcohol.  The individual was then referred to the DOE Psychiatrist who
evaluated the individual on April 28, 2006.  Below is a summary of the information
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provided during the PSI and psychiatric interview regarding her history of using illegal
drugs and consumption of alcohol.

The individual grew up in a household where her parents, particularly her father and
sometimes her mother, used marijuana in her presence.  The individual began using
marijuana in seventh grade on an experimental basis.  The individual was an excellent
student in both high school and college, receiving a 4.0 grade-point average at both
levels of study.  However, the individual associated with persons who drank alcohol
and used illegal drugs and was easily persuaded to join them.  By her junior year in
high school, the individual was using marijuana on an average of once a month, and
sometimes as many as three or four times a week.  The individual’s use of marijuana
lessened while she was in college, from 1995 to 1999, when she estimates she used
marijuana a total of three dozen times.  Following college, however, the individual
resumed using marijuana on a regular basis with her friends and sometimes her
father, until 2004.  The individual began using cocaine during her junior year of high
school and used cocaine many times while in college.  The individual used cocaine on
a monthly basis following college until February 2004, when her use of cocaine
dramatically escalated, as discussed below.  The individual also experimented with
other illegal drugs in high school and college, including hashish, mushrooms, LSD,
methamphetamine, and ecstasy.

The individual has been involved in three drug-related legal incidents.  In 1994, during
her junior year of high school, the individual was suspended from school after she was
caught smoking marijuana in a car with two friends.  In 1996, while in college, the
individual was arrested and charged with Possession of Drug Paraphernalia.  Finally,
the individual was again charged with Possession of Drug Paraphernalia in March
2004.  The charges were ultimately dismissed in both of the two latter incidents.

Regarding her use of alcohol, the individual stated that she began drinking socially,
once a month or once every two months, during her sophomore year of high school.  The
individual stated at the PSI that during her  junior and senior years of high school, she
drank to become intoxicated almost every week, and further indicated that this
drinking pattern continued during college.  During the psychiatric interview, however,
the individual reduced the estimates of her frequency of intoxication and informed the
DOE Psychiatrist that she was intoxicated once a month during her latter years of high
school, and once every other month while in college. The individual also told the DOE
Psychiatrist that from 1999 to 2003, she became intoxicated once a month. The
individual drank more heavily in 2003 and particularly during 2004 when she often
drank in combination with her cocaine use.  During her heaviest period of cocaine use
in 2004, the individual drank to intoxication two to three times a week.

While the individual used cocaine on a monthly basis prior to 2004, she had only
snorted the drug.  However, in February 2004, two of her friends persuaded her to
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inject cocaine intravenously, and the individual instantly acquired an extreme
addiction to the drug.  From February 2004 until May 2004, the individual’s
intravenous use of cocaine grew to the point that she was injecting herself almost daily,
as many as five times on some days.  During this period, the individual spent from
$100 to $150 a day for cocaine.  The individual borrowed against her credit cards and
stole $5000 from her mother’s checking account.  In total, the individual spent
approximately $10,000 during a three-month period to maintain her cocaine habit.
The individual also smoked marijuana daily and drank excessive amounts of alcohol
to come down from her cocaine binges and to sleep.  In late April 2004, the individual
began to have suicidal ideations and had a cocaine overdose resulting in a seizure.

In early May 2004, the individual recognized that she needed help to combat her
cocaine addition and, with the help of her family, she entered into an intensive
outpatient (IOP) substance abuse treatment program (IOP Program) which she
completed in July 2004.  The individual moved back home and has resided with her
parents since beginning treatment.  In June 2004, the individual had an incident
where she had cocaine cravings and  became depressed.  In reaction to these feelings,
the individual drank half of a fifth bottle of tequila she found in her mother’s liquor
cabinet, became very intoxicated and was unable to participate in her IOP Program
that day. The individual asserts that she has used no illegal drugs since beginning the
IOP Program in early May 2004.  However, the individual’s IOP Program records
indicate that she tested positive for marijuana in July 2004.  In his report, the DOE
Psychiatrist states that the individual could not possibly have tested positive for
marijuana in July 2004 if, in fact, her last marijuana use was in early May 2004.

After completing the IOP Program in late July 2004, the individual was placed in an
aftercare program that met once a week for one month.  The individual was also
directed by the IOP Program counselors to begin attending Cocaine Users Anonymous
(CA), Narcotics Anonymous (NA) or Alcoholics Anonymous (AA) to supplement her
aftercare, and on an ongoing basis after completing aftercare to support her in
maintaining abstinence from all non-prescribed controlled substances.  In addition, the
IOP Program counselors advised the individual that she should not consume alcohol,
in view of her history of abusing alcohol in combination with illegal drugs.

The individual tried alternatively attending AA, NA and CA for approximately six
months after completing her aftercare program.  At one stage, the individual was
attending CA meetings three times a week.  However, the individual has no religious
convictions and never felt comfortable with the spiritual aspect of the AA/NA/CA
regimen.  In addition, the individual had trouble finding a meeting that was
convenient since she was still living with her parents who reside in a rural area.  The
individual therefore never became involved in the 12-step program of AA, NA or CA,
and did not obtain a sponsor.  In February 2005, the individual stopped attending the
meetings altogether and, at the same time, the individual decided to resume drinking.
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Upon resuming drinking, the individual typically would have only a few glasses of wine
once or twice a week, during dinner at home with her parents.  However, there were
later instances when the individual drank to the point of intoxication.  During this
time period, the individual’s mother expressed concern to the individual that she was
drinking too much, knowing that the IOP Program had admonished the individual that
she should not drink at all.  During the psychiatric interview, the individual told the
DOE Psychiatrist that during the preceding fifteen months, from February 2005 until
April 2006, she drank once a week and that she was intoxicated two or three times.
According to the individual, her last incident of intoxication was in late November 2005
when she reportedly consumed two glasses of wine and a few shots of whiskey.  After
coming to work the next morning, two of the individual’s co-workers reported to their
manager that the individual smelled of alcohol.  The individual’s manager met with
her a few hours later, determined that the individual was not intoxicated at the time
and allowed her to stay at work.

In his report, the DOE Psychiatrist diagnosed the individual with Cocaine Dependence,
in Sustained Full Remission, based upon criteria set forth in the Diagnostic and
Statistical Manual of the American Psychiatric Association, IVth Edition TR (DSM-IV
TR), which is a mental condition which causes or may cause a significant defect in the
individual’s judgment or reliability.  Despite the modifier “in sustained full remission,”
the DOE Psychiatrist further determined that the individual was not showing
adequate evidence of rehabilitation or reformation since she was still using a habit
forming substance, alcohol.  In this regard, the DOE Psychiatrist determined on the
basis of his interview and review of the individual’s security file that the individual
was a user of alcohol habitually to excess from 1993 through 2005.

The DOE Psychiatrist concludes in his report that in order to show adequate evidence
of rehabilitation or reformation from her Cocaine Dependence, the individual must be
abstinent from all habit forming substances, including alcohol.  More specifically, as
adequate evidence of rehabilitation, the DOE Psychiatrist recommends that the
individual get actively involved in working a 12-step program (AA, CA or NA), which
includes attending at least 200 meetings over a one to two-year period with the
assistance of a sponsor, while remaining abstinent from all non-prescribed, habit
forming substances, including alcohol.

In the alternative, as adequate evidence of reformation, if the individual elects not to
become involved in a 12-step program, the DOE Psychiatrist recommends that the
individual be abstinent from all habit forming substances, including alcohol, for a
period of five years.  The DOE Psychiatrist opines finally that the individual must
maintain a substance free lifestyle for the rest of her life, and that any alcohol use in
the future will be evidence that she is not showing adequate evidence of rehabilitation
or reformation.
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II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c)):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual
should not be granted an access authorization at this time since I am unable to
conclude that such granting would not endanger the common defense and security and
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  The
specific findings that I make in support of this determination are discussed below.

A.   Criterion F; Falsification

In the Notification Letter, DOE Security raises two incidents of falsification on the part
of the individual.  First, the individual failed to disclose on her July 26, 2005 QNSP
and during her initial OPM investigation interview all of her past uses of illegal drugs,
but only revealed her intravenous use of cocaine during the three-month period of
February through April 2004. See DOE Exh. 11 (QNSP, question no. 24).  Second, the
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individual stated during the PSI conducted on December 29, 2005, that the last time
she used marijuana was before she entered into rehabilitation for her cocaine
dependency, in early May 2004.  See DOE Exh. 12 (PSI) at 45.  However, the IOP
Program records show that the individual tested positive for marijuana in July 2004.
According to the DOE Psychiatrist,“there is no way that the marijuana detected on
07/08/04 had been from use prior to 05/10/04, when she entered the Intensive
Outpatient Program.”  DOE Exh. 7 (DOE Psychiatrist’s Report) at 27, note 42.

Based upon my review of the record, I find that DOE Security properly invoked
Criterion F in this case.  The individual admitted during the PSI that she intentionally
omitted information regarding her past use of illegal drugs from her QNSP, during her
initial OPM interview, and partially during her second OPM interview, because she
was scared, ashamed and concerned that it would bear negatively on her request for
a security clearance.  See DOE Exh. 12 at 14-15.  In addition, the individual’s positive
drug test for marijuana in July 2004 appears to be contrary to her assertion that she
has not used any illegal drugs after being admitted to the IOP Program.  Such
deliberate deception raises serious issues with regard to the individual’s honesty,
reliability and trustworthiness.  Tr. at 35.  As observed in similar cases, the DOE
security program is based on trust, and when a security clearance holder breaches that
trust, it is difficult to determine to what extent the individual can be trusted again in
the future. See, e.g., Personnel Security Hearing, Case No. VSO-0013, 25 DOE
¶ 82,752 at 85,515 (1995); Personnel Security Hearing, Case No. VSO-0281, 27 DOE
¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000).  For the reasons below, I find
that the individual has failed to sufficiently mitigate the security concerns raised
under Criterion F.

At the hearing, the individual acknowledged her bad judgment in intentionally not
listing all of her prior drug use on her QNSP.  The individual stated that: “I should
have included everything.  Part of what was intimidating was there were only two lines
there.  That wasn’t anywhere near enough. . . . [T]he thought process really was, ‘How
can I list everything that I’ve done?  I don’t know exact dates. . . .  So I made the
decision to just include what I had a problem with, and so I listed the cocaine and I
listed the period of time which I was using it IV.  If I were to fill this out again, I would
do an addendum, I would include all of the drugs, even if it was only one time.”  Tr. at
155-57.  The individual also acknowledged that she initially withheld information from
the OPM investigator regarding the full extent of her prior drug use.  Again, the
individual revealed only her intravenous use of cocaine in 2004, although the
investigator asked her if she had previously used any illegal drugs.  The individual
asserted at the hearing, however, that after the initial interview: “I felt guilty that I
hadn’t disclosed everything.  I knew it was wrong, and on my own recognizance, I
wanted – I called and said ‘Look, we need to talk again, I don’t – I don’t think we
covered everything.”  Tr. at 158.  The individual then revealed to the OPM investigator
that she had used marijuana on a regular basis since 1994.  The individual denied at
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the hearing that she called the OPM investigator after being confronted with her prior
dishonesty, claiming that she did so out of her own conscience.  Tr. at 158-59.  The
individual’s manager, supervisor and friends consider the individual to be an honest
person, and uniformly expressed their opinion that her withholding of information on
her QNSP was not typical of her character.  See Tr. at 50-51, 76, 88, 112.

However, I am unpersuaded that the individual’s explanations and the testimony of
her witnesses significantly diminish the concerns associated with her deliberate
falsifications and omissions regarding her past use of illegal drugs.  I find disingenuous
the individual’s claim that she did not disclose all of her prior drug use because she
could not recall all the incidents and dates of usage, and there was insufficient room
on the form.  The instructions for completing the QNSP clearly state that the applicant
should provide estimates and approximations to the best of their ability and attach
supplemental forms, as necessary.  The individual in this case is very intelligent and
highly educated, with a graduate degree in a demanding field of study.  I cannot accept
that the individual was “intimidated” by the QNSP form.  During the PSI, the
individual admitted that she intentionally did not provide all of the information
regarding her prior drug use because she was scared, ashamed and knew it would
adversely affect her request for a security clearance.  The alternative explanation
proffered at the hearing shows that the individual has not yet accepted responsibility
for her falsifications, and erodes my assessment of her honesty and trustworthiness.

In addition, the evidence does not support the individual’s assertion it was solely her
conscience and desire to correct the record that led her to contact the OPM investigator
and disclose her marijuana use after the initial interview.  Rather, the PSI indicates
that the individual decided to amend her statements to the OPM investigator after she
discovered that her neighbor had informed the OPM investigator of her marijuana use.
The conversation between the individual (I) and the personnel security specialist (PS)
conducting the PSI reads as follows:

PS: [D]id you talk to somebody after your interview regarding the
interview and the fact that you did not list the marijuana?

I: Well I talked to my neighbor, yeah.
. . . 

PS: And did he give you further advice?
I: He just said that they had talked about it.
PS: Okay.  So, in essence you found out that he had also talked about

your marijuana use to the investigator –
I: Yeah.
PS: – and so, that was another factor as to why you decided to come

forward with the marijuana use?
I: Yes.  That and I just, felt I needed to disclose it.
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2/ The neighbor referenced during the PSI testified at the hearing and confirmed that he has
seen the individual use marijuana on a number of times at her parents’ home, where
recreational use of marijuana was open and prevalent on social occasions.  Tr. at 33-34, 40.

3/ When asked at the PSI why she had not revealed her cocaine use prior to 2004 to the OPM
investigator, the individual responded: “I don’t know.  We talked about what I went to rehab
for, which was a different kind of cocaine use.  I was using it intravenously during those
three months and previous to that it was, uh, social and not very often and so I didn’t disclose
it.”  Id. at 21.  However, the individual later stated during the PSI that she snorted cocaine
on an average of once a month since 1994, and told the DOE Psychiatrist that her use of
cocaine increased during 2003 when she couldn’t find work.  DOE Exh. 12 at 23; DOE Exh.
7 at 30.

4/ While not included among the Criterion F concerns in the Notification Letter, I am also
disturbed by the individual’s decision not to list her drug-related arrests in response to
question 23(d) of the QNSP.  Information received by DOE Security showed that the
individual has been arrested twice for Possession of Drug Paraphernalia, in March 2004 and
in 1996 while in college.  Regarding the 2004 incident, the individual explained during the
PSI that she was at the house of a friend who was arrested and that she was “pretty high” and
did not realize that she also had been charged.  DOE Exh. 12 at 71-75.  The individual
admitted that she had to go to court pursuant to the 1996 arrest, yet stated during the PSI that
she did not list the arrest on her QNSP because “I didn’t even think about that.”  Id. at 76.

DOE Exh. 12 at 15-16.   I further note that upon contacting the OPM investigator, the2/

individual chose to disclose only her marijuana use and still did not reveal her use of
cocaine prior to 2004, or her past use of other illegal drugs.  See Tr. at 158.  These
continued omissions belie the individual’s representation at the hearing that she
contacted the OPM investigator of her own volition because she “felt  guilty” and
wanted to set the record straight.  Id.   Ultimately, the individual did disclose all of her3/

prior drug use to the personnel security specialist during the PSI.  However, I still am
left with lingering doubts about her honesty in view of her misleading statements
regarding the circumstances under which she contacted the OPM investigator.   4/

Regarding her July 2004 positive drug test for marijuana, the individual adhered to
her claim during her testimony that she has not used marijuana or any other illegal
substance since starting the IOP Program in early May 2004.   The individual had no
explanation for failing the drug test in July 2004, other than:  “I don’t remember using
past May.  I was around it – while in the rehab, I was around it at the job site when
I was working for my dad.  My dad’s employees would smoke after work.  I wouldn’t
partake, but I was around it.  Marijuana takes up to eight weeks, typically, to leave
your system, especially when you consider I had been using it for . . . over ten years.
So I had a lot of residual.”  Tr. at 183.  According to the DOE Psychiatrist’s report,
however, “If one is a daily user of marijuana, one can have marijuana in one’s urine
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5/ The DSM-IV TR generally provides that a diagnosis of Substance Dependence is supported
when the individual manifests three or more of the following behaviors occurring at any time
within the same twelve-month period: 1) increased tolerance, 2) withdrawal, 3) substance
often consumed in larger amounts or over a longer period than intended; 4) persistent desire
or unsuccessful efforts to cut down, 5) great deal of time spent in activities to obtain the
substance; 6) important social, occupational, or recreational activities given up or reduced,
and 7) continued use despite physical or psychological problem caused or exacerbated by use
of the substance.  In the present case, the DOE Psychiatrist determined that the individual
met all seven of the diagnostic during her period of intravenous cocaine use in 2004.  See
DOE Exh. 7 at 33.  

drug test for two or three weeks.  However, if she went into rehab in May and had
marijuana in her urine in July, it is within the realm of medical probability (i.e., 95%
certain) that the positive urine drug test in July was from the use of marijuana in
July.”  DOE Exh. 7 at 10, note 17.

While there is no conclusive evidence on this matter, I am inclined to believe that the
individual is not being truthful and did use marijuana subsequent to May 2004.  I note
that the IOP Program “Progress Notes,” reproduced in part in the DOE Psychiatrist’s
report, state: “08/10/04: Discharge Summary: . . . never relapsed into cocaine use but
did get drunk once and smoked pot toward end of her program . . .”  The incident of
getting “drunk” mentioned in the Discharge Summary occurred on June 30, 2004 when
the individual consumed half of a fifth bottle of tequila at her parents’ home.  In
describing this incident at the hearing, the individual stated: “I got depressed, I was
having cravings, I was home alone, so I snuck it.”  Tr. at 165.   In view of her positive
drug test for marijuana, the individual’s long history of marijuana use, the ready
availability of marijuana at home and where she worked, and the impulses which led
her to consume half of a fifth bottle of tequila to combat her cocaine cravings, I find it
more likely than not that the individual did in fact use marijuana after May 2004,
prior to completing her IOP Program.  Accordingly, I find that the individual has not
resolved the Criterion F concerns regarding this matter.

B.  Criteria H and K; Mental Condition, Illegal Drug Use

The record contains substantial evidence in support of the concerns raised in the
Notification Letter under Criteria H and K.  With respect to Criterion H, the DOE
Psychiatrist diagnosed the individual with Cocaine Dependence, in Sustained Full
Remission, based upon criteria set forth in the DSM-IV TR.  See DOE Exh. 7 at 33.5/

The IOP Program also diagnosed the individual with Cocaine Dependence, and the
individual’s psychiatrist (Individual’s Psychiatrist) agrees with this diagnosis.  See
DOE Exh. 12 at 51; Tr. at 191.  By the individual’s own admission, her cocaine
addiction reached an extreme level during her period of intravenous use from February
through April 2004.  Tr. at 141-42, 149.  The DOE Psychiatrist observed during his
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6/ The IOP Program is generally comprised of nightly group therapy session, three nights a
week over a six-week period.  The individual clarified at the hearing, however, that “I
actually attended the  IOP for about eight weeks, instead of the six.  I had expressed concerns
to the counselors that I wasn’t really ready to be out.”  Tr. at 143.

testimony: “[The individual] had a very, very severe cocaine problem.  You know, I’ve
done 1,500 of these, and [the individual] had the worst cocaine problem of any security
clearance person I ever evaluated . . . she was using almost $5,000 a month in cocaine.”
Tr. at 211.

In addition, the individual now readily admits that she used marijuana on a regular
basis since high school, and on a daily basis in early 2004 when her cocaine use
escalated.  See DOE Exh. 7 at 24-28, 35; Tr. at 19-20.  The individual also admitted to
using a number of other illegal drugs.  DOE Exh. 7 at 18-21; Tr. at 23-26.  Thus, I find
that Criterion K was rightly applied in this case.  Illegal drug use raises a security
concern for the DOE for it reflects a deliberate disregard for state and federal laws
prohibiting such use.  Tr. at 74.  “The drug user puts his own judgment above the
requirements of the laws, by picking and choosing which laws he will obey or not obey.
It is the further concern of the DOE that the drug abuser might also pick and choose
which DOE security regulations he will obey or not obey with respect to protection of
classified information.”  Personnel Security Hearing, Case No. VSO-0013, 25 DOE
¶ 82,752 at 85,512 (1995); see Personnel Security Hearing, Case No. VSO-0283, 27
DOE ¶ 82,822 (1999).

At the hearing, the individual was open in discussing her history of illegal drug use
starting in high school and when at home from college; according to the individual, “I
never really said no.”  Tr. at 140.  The individual’s use of drugs culminated in her
extreme addiction to intravenous use of cocaine from February through April 2004:
“[A]s soon as I came down, I wanted it again and I wanted it again.”  Tr. at 141.  The
individual was moving in describing her despair at the depth of her cocaine addiction:
“The low was so low – there is nothing in my life that could ever happen that would
invoke me to go to that place again.  It was the worst place I’ve ever been.”  Tr. at 149.
The individual was also graphic in describing the intense, debilitating withdrawal
symptoms she experienced when she stopped using cocaine and began the IOP
Program.6/

According to the individual, she has used no illegal drugs since she entered the IOP
Program on May 10, 2004,  Tr. at 164, and she was adamant in stating her intention
to never use drugs again: “I’m not ever going to get high again . . . I have absolutely no
desire to go down – you don’t know how strongly I feel about that.”  Tr. at 175.  The
individual further asserted that she has the strong support of her family and her
boyfriend, who is also her supervisor, and that she now has a stable lifestyle to support
her continued abstinence from illegal drugs: “I have never been as happy as I am now,
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having sobered up, and I’m seeing what my true potentials are.  I am successful at
work . . . I’m at a better place in my life than I have ever been, and I attribute it solely
to getting off the drugs.”  Tr. at 162-63; see also Tr. at 174.

The individual’s neighbor, a close family friend, corroborated that there has been no
indication that the individual has used any illegal drugs since going to rehabilitation
in 2004.  Tr. at 49.  The neighbor testified: “I’ve never seen anybody do a turnaround
like she’s done a turnaround.  I’ve known lots of people that – had problems with drugs
and alcohol, but [the individual] pretty much dropped it like a brick.”  Tr. at 38.
Another friend and neighbor testified that he spoke to the individual after she entered
the IOP Program and moved back home with her parents, and he was impressed by her
resolve to not use illegal drugs again.  Tr. at 89-90.  The individual and her supervisor
became friends after she began working for the contractor, started dating after several
months, and were considering engagement at the time of the hearing.  Tr. at 119-20.
The supervisor was forceful in expressing his complete lack of tolerance for the use of
illegal drugs.  Tr. at 126-27.  He does not believe that the individual will ever use
illegal drugs again: “I think the likelihood of her going back, given everything that it’s
cost her, is extremely unlikely, and so I don’t see that as a significant risk.”  Tr. at 127.

The Individual’s Psychiatrist performed a psychiatric evaluation of the individual on
November 4, 2006, approximately one month prior to the hearing, after reviewing the
report of the DOE Psychiatrist.  Tr. at 191.  The Individual’s Psychiatrist believes that
several factors weigh in favor of a good prognosis for the individual maintaining her
abstinence from illegal drugs, including that the individual: (1) “self-disclosed” her
problem, by calling her parents in May 2004 and telling them “I need help,” Tr. at 193,
(2) has “an extremely strong support system at this point,” Tr. at 194, and (3) “sought
treatment on her own.” Id.  The Individual’s Psychiatrist therefore expressed his
opinion that there is a “low” probability that the individual will relapse into cocaine
use.  Tr. at 196.  When pressed further, the Individual’s Psychiatrist opined that her
risk of relapse is “very low . . . I mean, lifetime, less than two percent.” Tr. at 197.

Notwithstanding, the DOE Psychiatrist stated his opinion that “what I’ve heard is that
there is evidence of reformation, but to me it’s not adequate.”  Tr. at 211.  Noting the
severity of the individual’s cocaine addiction in 2002, the DOE Psychiatrist continued
to have serious reservations about the individual’s use of alcohol: “I believe strongly
that if you’re dependent on a substance, you cannot use any substance, or it increases
your risk of returning, you know, to dependence on your substance of choice . . . She
has had significant alcohol problems.”  Tr. at 211-12.  The DOE Psychiatrist expressed
concern that the individual was reported by two co-workers in late November 2005 for
coming to work with alcohol on her breath.  Tr. at 212.  The DOE Psychiatrist stated
in conclusion that in order to establish evidence of adequate rehabilitation or
reformation, the individual needed to be involved in a 12-Step program (AA, NA or CA)
or possibly an alternative treatment program, and remain abstinent from all
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7/ While somewhat related, the excessive use of alcohol raises different security concerns than
use of illegal drugs.  In other DOE security clearance proceedings, it has been observed that
the excessive use of alcohol might impair an individual’s judgment and reliability, and
ability to control impulses.  These factors amplify the risk that the individual will fail to
safeguard classified matter or special nuclear material. See, e.g., Personnel Security Hearing,
Case No. VSO-0079, 25 DOE ¶ 82, 803 (1996) (affirmed by OSA, 1996); Personnel Security
Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002
(1995) (affirmed by OSA, 1995). 

8/ The individual’s neighbor and close family friend testified that during this time period, the
(continued...)

substances, including alcohol, for an additional year.  Tr. at 216-17.  The DOE
Psychiatrist disagreed with the opinion of the Individual’s Psychiatrist that she had
a very low (2%) probability of relapse at the time of the hearing, stating that:  “I would
say her risk of relapse in the next five years for either alcohol or cocaine is perhaps 25
percent.”  Tr. at 218.

It is clear from the DOE Psychiatrist’s report and his testimony that in his opinion, the
individual’s rehabilitation from cocaine dependence and her continued use of alcohol
are inseparably intertwined.  While the Individual’s Psychiatrist disagreed with the
DOE Psychiatrist regarding the sufficiency of her rehabilitation and reformation, he
agreed that the individual’s use of cocaine and alcohol were closely connected,
testifying that:  “I also think that the alcohol issue was very much related to the
cocaine use, and I would agree . . . with [the DOE Psychiatrist] that it’s probably a good
idea that that situation be under control, at the very least, or eliminated, just because
– mainly because of the cocaine dependence issue.”  Tr. at 191.  Thus, prior to reaching
a finding on whether the individual has sufficiently mitigated the security concerns
associated with her cocaine dependency and past use of illegal drugs, under Criteria
H and K, I find it necessary to consider the evidence presented in the record concerning
the individual’s use of alcohol. 

C.  Criterion J; Habitual Excessive Use of Alcohol

In addition to diagnosing the individual with Cocaine Dependence, the DOE
Psychiatrist determined that the individual was a user of alcohol habitually to excess
from 1993 to 2005.  DOE Exh. 7 at 34.   I again find ample evidence in the record to7/

support the finding of the DOE Psychiatrist.  The individual’s admitted history of
alcohol use is discussed in the factual summary portion of this decision.  At the
hearing, the individual affirmed the information provided to the DOE Psychiatrist that
during 2003 and until entering cocaine rehabilitation in May 2004, she drank to
intoxication on an average of two to three times a week.  Tr. at 185.  The individual’s8/
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8/ (...continued)
individual became very intoxicated at several family gatherings: “[T]here was a period of
time where it was very severe, and we were all very concerned about how things were going
for her . . . [The individual] would drink to the point to where she would become – extremely
emotional, she’d be extremely teary. . . . It would be real obvious that she’d had too much.”
Tr. at 34-35.

drinking after she completed the IOP Program warrants greater examination.

The individual was advised by her IOP Program counselors to remain in aftercare (AA,
NA or CA) and not to consume alcohol because she has “addictive tendencies.”  DOE
Exh. 12 at 52, 111-12.  Notwithstanding, the individual decided to cease aftercare in
February 2005, and she also began drinking again.  The individual reported to the
DOE Psychiatrist that she was intoxicated two to three times from February 2005 until
the psychiatric interview in April 2006.  See DOE Exh. 7 at 31.  However, the record
indicates that the individual was minimizing her use of alcohol during that time
period.  During the PSI, the individual admitted that there was a time during the
summer of 2005 when “I was drinking too much . . . I was drinking, uh, probably a pint
[of peppermint schnapps] . . . every three days,” and her mother became concerned
about her drinking.  DOE Exh. 12 at 105.  Beside her admitted incident of intoxication
in November 2005, when she reported to work smelling of alcohol, a co-worker who
testified recalled an earlier incident, in late summer 2005, when she “might have had
too much”at a card party and was advised not to drive home.  Tr. at 104.  At the
hearing, the individual initially stated that she doesn’t have a problem with alcohol.
Tr. at 177.  Under further cross-examination, however, the individual stated: “[W]hen
I drink, I would typically drink more than I should. . . . When I drink, I took it a little
farther than just social, so I guess that would classify as having a slight problem.”  Tr.
at 177-78.

The individual testified that her last consumption of alcohol was in April 2006, eight
months prior to the hearing.  Tr. at 163-64.  The individual’s supervisor (also her
boyfriend) spends a lot of time with the individual and corroborated her testimony,
testifying that in April 2006, the individual told him “that’s my last drink” and he has
not seen her consume any alcohol since that time.  Tr. at 121.  According to the
individual, she had no difficulty giving up drinking.  Tr. at 150.  However, the
individual did not rule out drinking again, stating: “Once I’ve had kids, if I feel like
having a glass of wine with dinner, that would be nice.  I’d like to be able to have a
toast of champagne at my wedding, but not drink.”  Tr. at 175.

Similar to his view regarding the individual’s chance of relapsing into cocaine use, the
Individual’s Psychiatrist believes that there is only a negligible possibility that the
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9/ The Individual’s Psychiatrist expressed this opinion although, after listening to the testimony
of other witnesses, he observed that the individual had not been completely candid with him
regarding the extent of her alcohol use: “Maybe with the alcohol, there was a little bit of a
problem, in terms of all the information I have; that may have been underestimated to some
degree.  Some examples of that are . . . [her neighbor] had seen her intoxicated on some
occasions, this episode that she talked about now about the card game, and then the issue at
work.  So there are some things that came up that were on the newer side to me here today
about alcohol.”  Tr. at 192.

10/ In making this estimate, the DOE Psychiatrist took into account the individual’s eight months
of abstinence at the time of the hearing.  This estimate is considerably lower than the
probability of relapse set forth in the DOE Psychiatrist’s report: “In my opinion, since she
is presumably not using cocaine and marijuana, over the next five years her risk of relapsing
into drinking habitually to excess, which she has done from 1993 to 2005, is greater than
50% or more likely than not.”  DOE Exh. 7 at 34. 

individual will relapse into excessive use of alcohol.   The Individual’s Psychiatrist9/

accepted the view of the DOE Psychiatrist that use of alcohol, particularly excessive
use of alcohol, increases the possibility that the individual will relapse into cocaine use:
“[W]hatever you want to call it, habitually to excess, alcohol abuse, problem drinking,
symptomatic alcohol use, . . . it’s going to make the risk of cocaine higher.”  Tr. at 203.
The Individual’s Psychiatrist opined, however, that there is a “lower than five percent”
probability that the individual will return to that form of drinking.  Tr. at 204.  The
Individual’s Psychiatrist further disagreed with the DOE Psychiatrist’s view that the
individual requires additional treatment opining that “I don’t think it’s mandatory at
this point.”  Id.  As noted above, the DOE Psychiatrist stated his view that there is a
25% probability  that the individual will relapse into alcohol or cocaine use  in the10/

absence of treatment coupled with an additional year of abstinence.  Tr. at 218.  The
DOE Psychiatrist was also concerned by the individual’s statement that she may
choose to drink some day in the future: “I really believe that if you’re substance
dependent, you shouldn’t have any alcohol at all.”  Tr. at 219.

I have carefully considered the evidence and testimony presented in this case.  Taking
everything into consideration, I find that the individual’s use of alcohol habitually to
excess cannot be disassociated from her cocaine dependency and life-long pattern of
abusing controlled substances.  It is clear from the record of this case that the
individual drank excessively, and used cocaine, marijuana and other illegal drugs
starting in high school.  During 2003 and particularly in early 2004, she smoked
marijuana almost daily and was intoxicated two to three times a week to offset her
increasing use of cocaine.  I was moved by the individual’s testimony that she was so
devastated by her extreme cocaine addiction in 2004, physically, emotionally and
financially, that she will never use cocaine again.  However, I am disturbed by the
individual’s decision to resume drinking in February 2005, in contravention of the clear
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instructions of her IOP Program counselors, and then falling again into a pattern of
drinking habitually to excess.  This demonstrates that while the individual may be free
of cocaine, she has not sufficiently overcome her tendency to abuse controlled
substances, formed over many years.

Thus, I agree with the position of the DOE Psychiatrist that the individual must be
abstinent from all controlled substances for a sustained period of time in order to show
adequate reformation and rehabilitation. I do not necessarily accept the DOE
Psychiatrist’s recommendation that the individual must have additional treatment
with one year of complete abstinence.  However, I cannot find that the individual has
overcome the security concerns under Criteria H, K and J with no additional treatment
and only eight months of complete abstinence at the time of the hearing.   Under the
circumstances of this case, I find an unacceptable security risk remains that the
individual will relapse into habitual use of an illegal drug, alcohol or other controlled
substance.  Section 710.1(a) provides that “[a]ny doubt as to an individual’s access
authorization eligibility shall be resolved in favor of the national security.”  10 C.F.R.
§ 710.7(a).

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(f), (h), (k) and (j) in denying the individual's request for an access
authorization.  For the reasons I have described above, I find that the individual has
failed to sufficiently mitigate the security concerns associated with her intentional
falsification of information provided to DOE Security, her past use of illegal drugs and
habitual use of alcohol to excess.  I am therefore unable to find that granting the
individual an access authorization would not endanger the common defense and
security and would be consistent with the national interest.  Accordingly, I find that
the individual’s request for an access authorization should be denied at this time.  The
individual may seek review of this Decision by an Appeal Panel under the regulations
set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: March 1, 2007



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization
will be referred to variously in this Decision as an access authorization or security clearance.

* The original of this document contains information which is subject to withholding
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy
and replaced with XXXXXX’s.

                                                         March 27, 2007

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: September 25, 2006

Case Number: TSO-0435

This Decision concerns the eligibility of XXXXXX XX XXXXXXX (hereinafter referred
to as "the individual") to hold an access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  A Department of Energy1/

(DOE) Operations Office suspended the individual's access authorization under the
provisions of Part 710. This Decision considers whether, on the basis of the evidence
and testimony presented in this proceeding, the individual’s access authorization
should be restored.  As set forth in this Decision, I have determined that the
individual’s security clearance should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, contractors, agents, DOE
access permittees, and other persons designated by the Secretary of Energy for access
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the
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common defense and security and is clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

The individual was granted a security clearance as a condition of his employment with
the DOE.  However, the local DOE security office (DOE Security) initiated formal
administrative review proceedings by informing the individual that his access
authorization was being suspended pending the resolution of certain derogatory
information that created substantial doubt regarding his continued eligibility.  This
derogatory information is described in a Notification Letter issued to the individual on
July 14, 2006, and falls within the purview of potentially disqualifying criteria set
forth in the security regulations at 10 C.F.R. § 710.8, subsections h, j and l.  More
specifically, the Notification Letter alleges that the individual has:  1) “an illness or
mental condition which in the opinion of a psychiatrist causes, or may cause, a
significant defect in [the individual’s] judgment and reliability;” 2) “[b]een, or is, a user
of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol
dependent or as suffering from alcohol abuse;” and 3)  “[e]ngaged in unusual conduct
or is subject to circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may
be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of national security.”  10 C.F.R. §§ 710.8(h), (j) and (l)
(Criterion H, Criterion J and Criterion L, respectively). The bases for these findings are
summarized below.

With regard to Criteria H and J, the Notification Letter states that on March 16, 2006,
the individual was evaluated by a DOE consultant-psychiatrist (DOE Psychiatrist) who
issued a report in which he diagnosed the individual with Substance Dependence,
Alcohol based upon diagnostic criteria set forth in the Diagnostic and Statistical
Manual of the American Psychiatric Association, IVth Edition TR (DSM-IV TR).
According to the DOE Psychiatrist, this is a mental condition that causes or may cause
a significant defect in the individual’s judgment or reliability.  In addition, the DOE
Psychiatrist determined that the individual has been a user of alcohol habitually to
excess from 1966 to 2005, and within the twelve months preceding the psychiatric
interview.  The Notification Letter further states that in 1998, the individual was
arrested on a charge of Driving Under the Influence (DUI), and that the individual
made several statements during his psychiatric interview indicating that his drinking
has resulted in conflicts with his wife for many years.

In reference to Criterion L, the Notification Letter states that following his 1998 DUI,
the individual represented to DOE Security that he would not drink and drive again.
However, the individual has admittedly failed to abide by that commitment.  In
addition, the individual’s security file shows that he has given inconsistent statements
regarding his 1998 DUI arrest and another incident which occurred in 2000 or 2001,
when he was stopped by the police after leaving a micro-brewery but not arrested.
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In a letter received by the DOE Office of Hearings and Appeals (OHA) on
September 26, 2006, the individual exercised his right under Part 710 to request a
hearing in this matter. 10 C.F.R. § 710.21(b).  On September 27, 2006, I was appointed
as Hearing Officer.  After conferring with the individual and the appointed DOE
Counsel, 10 C.F.R. § 710.24, I established a hearing date.  At the hearing, the DOE
Counsel called the DOE Psychiatrist as DOE Security’s sole witness.  Apart from
testifying on his own behalf, the individual called as witnesses:  his wife, his Alcoholics
Anonymous (AA) sponsor, his supervisor, three co-workers who are also friends, his
treating psychologist and a psychiatrist.  The transcript taken at the hearing will be
hereinafter cited as "Tr."  Various documents that were submitted by the DOE Counsel
will be cited as “DOE Exh.” and those submitted by the individual cited as "Ind. Exh."

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.

The individual was hired by the DOE in 1989 and requested a security clearance.
During the background investigation of the individual, DOE Security received
information that the individual was involved in an incident in 1968 while in college,
when the individual  and several of his friends were arrested on a charge of Disturbing
the Peace after becoming very intoxicated and attempting to remove a headstone from
a graveyard at 2 a.m.  During the investigation interview, the individual admitted that
he resided in a fraternity house while in college and became intoxicated on a regular
basis.  DOE Security determined that the matter was sufficiently mitigated by passage
of time and the individual was granted a security clearance in January 1990.

However, security concerns regarding the individual’s use of alcohol were revived in
July 1998, when the individual was arrested on a charge of Driving Under the
Influence (DUI).  On the day of his arrest, the individual had consumed several beers
while doing yard work at his home and decided to go purchase more beer before
finishing his work.  The sales clerk at the store refused to sell more beer to the
individual but instead summoned the police who arrested the individual in the parking
lot while attempting to leave.  The individual’s blood alcohol level (BAL) was measured
at .17 at the time of his arrest.  The individual reported the arrest to DOE Security
who required the individual to complete a Letter of Interrogatory (LOI), dated
October 22, 1998, concerning his arrest and use of alcohol, and referred the individual
to a DOE psychiatrist (1998 DOE Psychiatrist) who evaluated the individual on
December 22, 1998.

In his report dated January 5, 1999, the DOE psychiatrist determined that while the
individual apparently had an alcohol-related disorder, likely Alcohol Abuse, while in



- 4 -

college and as he entered graduate school, the individual had subsequently reduced his
drinking and did not show signs of a maladaptive pattern of drinking at the time of the
1998 evaluation.  The DOE psychiatrist therefore concluded in his report that the
individual did not present signs or symptoms of a mental illness or disorder that may
cause a significant defect in his judgment or reliability.  In addition, the individual
stated in the LOI and during the psychiatric interview that he would no longer drive
after drinking.  On the basis of the LOI and DOE psychiatrist’s report, DOE Security
deemed the matter of the individual’s DUI arrest resolved and the individual was
allowed to retain his security clearance.

In 2005, DOE Security conducted a periodic reinvestigation of the individual’s
eligibility to hold a security clearance.  During the customary background interview,
the individual gave a description of the circumstances leading to his 1998 DUI arrest
that differed from the information he provided in the LOI and during the 1998
psychiatric interview.  The individual was therefore summoned by DOE Security for
a Personnel Security Interview (PSI), conducted on January 5, 2006.  During the PSI,
the individual described his history of alcohol use and the circumstances of the 1998
DUI.  The individual further provided information regarding two other alcohol-related
incidents.  First, in 1995, the police were summoned to the individual’s home after he
had an altercation with his wife and he pushed her to the floor.  The individual had
consumed two beers prior to the incident but was not arrested.  In the second incident,
which occurred in 2000 or 2001, the individual was stopped by the police after leaving
a micro-brewery pub where he shared a pitcher of beer with his brother.  The
individual was given a breathalyzer test by the policeman who determined that the
individual was at or below the legal limit of .08.  The individual was therefore not
arrested although his wife was summoned to drive him home.  However, the matter
was of concern to DOE Security since it appeared to contravene the commitment made
by the individual in 1998 that he would no longer drive after drinking.  DOE Security
therefore decided to refer the individual to the DOE Psychiatrist for an evaluation.

The DOE Psychiatrist reviewed the individual’s personnel security file and performed
a psychiatric interview of the individual on March 16, 2006.  In his report issued on
March 19, 2006, the DOE Psychiatrist set forth his opinion that the individual meets
the DSM-IV TR criteria for Substance Dependence, Alcohol (Alcohol Dependence), with
Physiological Dependence in Sustained Partial Remission. The DOE Psychiatrist
further states in his report that the individual’s Alcohol Dependence is an illness which
causes or may cause a significant defect in the individual’s judgment or reliability,
until such time as the individual is able to demonstrate adequate evidence of
rehabilitation or reformation.  In addition, the DOE Psychiatrist found that the
individual was a user of alcohol habitually to excess from 1996 to 2005, and during the
twelve months preceding his psychiatric interview.
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The DOE Psychiatrist finally opined in his report that the individual was not
demonstrating reformation or rehabilitation from his Alcohol Dependence or drinking
habitually to excess.  In this regard, the DOE Psychiatrist recommended either of the
following as evidence of rehabilitation: 1) total abstinence from alcohol and non-
prescribed controlled substances for two years with 200 hours of attendance at
Alcoholics Anonymous (AA), working the 12-Step program with a sponsor over a
minimum of two years, or 2) total abstinence for three years with satisfactory
completion of  a professionally led, alcohol  treatment program, with aftercare, over a
minimum of six months.  As adequate evidence of reformation, the DOE Psychiatrist
recommended two or three and a half years of abstinence if the individual completes
either of the two rehabilitation programs, or five years of abstinence if he does not.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."
10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied,
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.  After due deliberation, it is my opinion that the individual’s
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2/ Under the DSM-IV TR, a subject may be diagnosed as suffering from Alcohol Abuse only
if “[t]he symptoms have never met the criteria for Substance Dependence for this class of
substance.”  See DOE Exh. 2 at 40.  The DOE Psychiatrist’s primary diagnosis for the
individual is a Alcohol Dependence and he therefore diagnosed him with Alcohol Abuse
only in the alternative.

access authorization should be restored since I conclude that such restoration would
not endanger the common defense and security and would be clearly consistent with
the national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in
support of this determination are discussed below.

A.   Criteria H & J; Mental Condition, Use of Alcohol Habitually to Excess

(1) Derogatory Information

In his report, the DOE Psychiatrist diagnosed the individual with Alcohol Dependence
based upon diagnostic criteria set forth in the DSM-IV TR.  DOE Exh. 2 at 38-40.  The
DSM-IV TR provides that a diagnosis of Alcohol Dependence  is supported when the
individual manifests three or more of the following behaviors occurring at any time
within the same twelve-month period: 1) increased tolerance, 2) withdrawal, 3) alcohol
often consumed in larger amounts or over a longer period than intended; 4) persistent
desire or unsuccessful efforts to cut down, 5) great deal of time spent in activities to
obtain alcohol; 6) important social, occupational, or recreational activities given up or
reduced; and 7) continued use despite physical or psychological problem caused or
exacerbated by alcohol.  See id. at 38-39. Based upon his examination of the
individual’s security file and the psychiatric interview, the DOE Psychiatrist
determined that the individual satisfied three or more of these criteria in 1969, 1972,
1982, in the 1990's, and in 2001.  More specifically, the DOE Psychiatrist relied on
criteria 1, 3, 4 and 7 (referred to below as Criterion D1, D3, D4 and D7, respectively)
in reaching his diagnosis.  Id. at 39; see Tr. at 247-48.

As an alternative diagnosis, the DOE Psychiatrist determined that the individual is
suffering from Alcohol Abuse.   The DSM-IV TR generally provides that a diagnosis2/

of Alcohol Abuse is supported when the individual manifests one of four behaviors
within a twelve-month period: 1) recurrent failure to fulfill major role obligations at
work, school or home, 2) recurrent use in situations in which it is physically hazardous,
3) recurrent substance-related legal problems, and 4) continued use despite social or
interpersonal problems.  See DOE Exh. 2 at 40.  According to the DOE Psychiatrist,
the individual satisfied one or more of these criteria during various time periods
beginning in 1969.  In making his diagnosis for recent years, the DOE Psychiatrist
found that on several occasions during 2004, the individual used garden power tools
while in an impaired condition (Criterion A2), and that during their 28 years of
marriage the individual and his wife have had many arguments about his drinking
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(Criterion A4), most recently in August 2005.  In addition, the DOE Psychiatrist
determined that the individual drank habitually to excess from 1966 until 2005, and
perhaps continuing into 2006.  Id. at 41.

At the hearing, the individual contested the diagnosis of Alcohol Dependence and
asserted that much of the information upon which the DOE Psychiatrist based his
findings and diagnosis is incorrect, as explained in the succeeding section of this
decision.  Nonetheless, the individual acknowledged that he drank heavily in college
and excessively at times during the 1990's prior to his 1998 DUI arrest.  The expert
witnesses called by the individual, a psychiatrist and his treating psychologist, also
disagreed with the DOE’s Psychiatrist diagnosis of Alcohol Dependence.  However, as
discussed below, the individual’s psychiatric witnesses concurred that the individual
should properly have been diagnosed as suffering from Alcohol Abuse at the time he
was evaluated by the DOE Psychiatrist in March 2006.  See Tr. at 189, 212, 232.

Thus, I find that DOE Security properly invoked Criteria H and J in suspending the
individual’s security clearance.  In other DOE security clearance proceedings, Hearing
Officers have consistently found that a diagnosis related to excessive alcohol use raises
important security concerns. See, e.g., Personnel Security Hearing, Case No. VSO-
0079, 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing,
Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0014, aff’d, Personnel Security Review, 25 DOE
¶ 83,002 (1995) (affirmed by OSA, 1995).  As observed in these cases, an individual’s
excessive use of alcohol might impair his judgment and reliability, and his ability to
control impulses.  These factors amplify the risk that the individual will fail to
safeguard classified matter or special nuclear material.  Accordingly, I will turn to
whether the individual has presented sufficient evidence of rehabilitation or
reformation to mitigate the security concerns of DOE.

(2) Mitigating Evidence

(a) Diagnosis and Habitual Use

Before weighing the sufficiency of the mitigating evidence presented by the individual
in this case, it is necessary to first assess the accuracy of the DOE Psychiatrist’s
primary diagnosis of Alcohol Dependence, as well as his report finding that the
individual “has been a user of alcohol habitually to excess from 1966 to 2005 and . . .
to excess in 2006, or at least in the last 12 months [preceding] the time that I examined
him.”  DOE Exh. 2 at 41.  This diagnosis and finding are substantially based upon the
information that the DOE Psychiatrist states the individual provided during his
psychiatric interview.  According to the DOE Psychiatrist’s report, the individual
stated that he was intoxicated:  1) five times during his junior year of high school and
ten times during his senior year, 2) ten times during his freshman year of college (from
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1969 to 1972) and that it steadily increased to 50 times during his senior year,
3) approximately 25 times a year between 1972 and 1978, and 20 to 30 times a year
while in graduate school, from 1979 to 1982, 4) ten to fifteen times a year from 1982
to 1989, and ten times a year from 1990 to 1999, and 5) three to five times a year from
2000 to 2006.  See id. at 32-33.  In addition, the DOE Psychiatrist states that the
individual admitted to having 27 alcohol blackouts over his lifetime, including two in
high school, ten in college, and 15 during the 35 years after college with a final
blackout incident occurring in 2002 or 2003.  Id. at 35.

However, the description of the individual’s alcohol history contained in the DOE
Psychiatrist’s report varies substantially from the information provided by the
individual in other instances and at the hearing.  In the LOI completed by the
individual in 1998 following his DUI arrest, the individual stated that since entering
his 30's (during the late 1980's and 1990's), he consumed approximately a six-pack a
week, and became intoxicated two to three times a year.  He also stated that he had
experienced only one or two blackouts in his life, while in college.  See DOE Exh. 2 at
25-26 (quoting LOI, 10/22/98).  Similarly, during his psychiatric evaluation following
the DUI, the individual reportedly informed the1998 DOE psychiatrist that he did not
begin drinking until college when he admittedly became intoxicated on a regular basis,
but that following graduate school his drinking tapered off to a six-pack a week mostly
on weekends, and limiting himself to two to three beers on each occasion.  See DOE
Exh. 2 at 23 (quoting Psychiatric Report dated 01/05/99).  The individual further told
the 1998 DOE psychiatrist he had experienced only two blackouts in his lifetime, while
in college.  Id.

During the January 2006 PSI, the individual described his drinking history consistent
with the information he provided in 1998, stating that he drank rarely in high school
and excessively in college, but that his drinking subsided following graduate school and
particularly during his 30's when he reduced his consumption to a six-pack of beer a
week.  See DOE Exh. 3 (PSI) at 104-09.  The individual stated during the PSI that he
had experienced blackouts “maybe six times”  while in college and during the years
preceding graduate school.  Id. at 112-13.

At the hearing, the individual testified that he drank very little in high school, but
acknowledged that he drank often and excessively in college, stating that he lived in
a fraternity house where “it was parties every night on the weekends, sometimes
during the week, . . . beer filled two or three refrigerators, kegs were open
continuously.”  Tr. at 88.  The individual stated, however, that his drinking tapered off
during and following graduate school and from 1982 to 1996, he drank an average of
ten to twelve beers a week, consisting of “a couple of beers during the week, maybe
three, four, and the rest on the weekend, maybe at one sitting, maybe at two sittings.”
Tr. at 92.  The individual testified that following his DUI in 1998, “I cut my drinking
probably in half, down to a six-pack a week.” Id.  at 100-01.  The individual maintained
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that he continued this drinking pattern during the years preceding his psychiatric
interview in March 2006, testifying that “since ‘98, I have ramped down to about five
to eight beers, a six-pack a week, and that is responsible social drinking.”  Tr. at 133.

Regarding his frequency of intoxication, the individual stated that the information
stated in the DOE Psychiatrist’s report is not accurate and reflects a communication
breakdown during the psychiatric interview.  At the hearing, the individual testified
that he was not intoxicated ten times a year from 1990 to 1999, and three to five times
a year from 2000 to 2006, but instead it was closer to a total of ten times from 1990 to
1999, and a total of three to five times from 2000 to 2006.  See Tr. at 144-45.  The
individual testified that he misunderstood the question posed by the DOE Psychiatrist
when stating that he had experienced 27 blackouts during his lifetime.  According to
the individual, he interpreted the inquiry as covering more general losses of memory
such as “where are my keys [or] did I talk to that guy last night.”  Tr. at 138.

The individual’s wife corroborated the individual’s testimony, testifying that she
recalled the individual getting intoxicated five times while in graduate school in the
early 1980's after they were married, and that after graduate school the individual
became a weekend drinker but was rarely intoxicated.  Tr. at 20.  The individual’s wife
testified that he began to drink more frequently, twice during the week and on
weekends, during the mid-1990's when they were experiencing difficulty in having a
second child.  Tr. at 21-22.  She testified, however, that since receiving the DUI in
1998, she could only recall the individual being intoxicated “maybe two to three [times]
max.”  Tr. at 32; see also Tr. at 58.  According to the individual’s wife, he typically
drank four to six beers a week during the two and one-half years preceding his
psychiatric interview in March 2006.  Tr. at 33-34.  The individual’s wife could recall
no incidents of the individual telling her that he had an alcoholic blackout.  Tr. at 58.

The individual’s wife acknowledged that she and the individual have quarreled a
number of times about his drinking over their 28 years of marriage.  She clarified,
however, that these arguments were not necessarily caused by the individual becoming
intoxicated.  The individual’s wife stated that she does not drink at all and wished that
the individual did not drink, and she would sometimes become intolerant and angry
after the individual had consumed only two or three beers.  Tr. at 28.  According to the
individual’s wife, they last quarreled about his drinking in August 2005, when the
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3/ There is discrepant information regarding the date of the birthday party referenced by the
individual’s wife.  During the psychiatric interview, the individual told the DOE Psychiatrist
about the argument with his wife and stated that the party occurred in August 2005.  See
DOE Exh. 2 at 31.  The individual’s treating psychologist also apparently believes that the
incident occurred in August 2005, and that this was the last time the individual drank to
intoxication.  Tr. at 188, 205.  During the hearing, however, counsel for the individual stated
that based upon his private discussions with the individual, he believed that the birthday
party occurred in August 2004.  See Tr. at 157.  However, I received no testimony to
substantiate counsel’s assertion.  I therefore find that the party was held in August 2005.

4/ The Psychologist did not evaluate the individual or express an opinion on whether the
individual was a user of alcohol habitually to excess.  Tr. at 210.

individual became intoxicated at a relative’s birthday party.   Tr. at 32.  This was also,3/

in the wife’s recollection, the last time that the individual drank to intoxication.  Id.

Finally, the information the individual provided to his treating psychologist
(Psychologist) about his use of alcohol was consistent with testimony of the individual
and his wife.  The Psychologist began treating the individual after his security
clearance was suspended in the spring of 2006, and has seen the individual 21 times
over the past several months, sometimes in combination with the individual’s wife and
son.  Tr. at 181.  The Psychologist further reviewed the psychiatric reports of both the
DOE Psychiatrist, who examined the individual in March 2006, and the 1998 DOE
psychiatrist.  Id.  Based upon the information she reviewed and received during her
counseling sessions, the Psychologist strongly disagreed with the current DOE
Psychiatrist’s diagnosis of Alcohol Dependence, opining that the individual never
satisfied criterion D1 (increased tolerance) or  D7 (continued use despite physical or
psychological problem).  Tr. at 191-92.  According to the Psychologist, “the average
amount [the individual] used to drink – in the last four-and-a-half years, was a six-
pack or so per week.  That is not, under anybody’s definition, demonstrative of alcohol
dependence.”  Tr. at 207.   Instead, the Psychologist stated that she is “firmly4/

persuaded [the individual] has an alcohol abuse disorder.”  Tr. at 189.

The individual also called a psychiatrist (Individual’s Psychiatrist) who reviewed the
individual’s psychiatric records, met with the individual one time and performed an
evaluation for purposes of the hearing.  The Individual’s Psychiatrist agreed with the
opinion of the Psychologist, expressing his opinion that “it’s alcohol abuse, it is not
alcohol dependence.”  Tr. at 215; see also Tr. at 222.  The Individual’s Psychiatrist
testified that after college, the individual has shown no signs of a severe pathology
indicated by a diagnosis of Alcohol Dependence, and further that he did not believe
that the individual’s college drinking “would count,” noting that the individual is now
56 years old.  Tr. at 222-23.  However, the Individual’s Psychiatrist agreed that the
individual should properly be diagnosed with Alcohol Abuse based upon his recurring
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5/ For instance, the DOE Psychiatrist’s application of Criterion D7 for years subsequent to
college was based upon his belief that the individual experienced as many as 15 alcohol
blackouts during years subsequent to college, ending with two or three blackouts in 2002 or
2003.   See DOE Exh. 2 at 35; Tr. at 248.  I am satisfied, however, based upon information
the individual provided in other contexts and at the hearing, that this is not accurate and
stemmed from a misunderstanding of the DOE Psychiatrist’s question.  The DOE
Psychiatrist conceded that he had difficulty extracting information during the psychiatric
interview due to the individual’s style of communicating: “It took me four hours to get the
same amount of information from him that I usually get in one or two hours . . . I’d have to
go back and ask the question again, and sometimes he would qualify the answer.”  Tr. at 258.
As noted above, the individual’s wife, who married the individual several years subsequent
to his college years, could not remember the individual ever experiencing an alcohol
blackout.  I find it very unlikely that the individual’s wife would not recall one incident if,
as stated in the DOE Psychiatrist’s report, the individual had 15 actual alcohol blackouts after
he completed college.  Thus, I find that the alcoholic blackouts experienced by the
individual, likely from three to six episodes, occurred during his college years and early
1970's, as he reported during his1998 psychiatric examination and PSI in 2006.

6/ The DOE Psychiatrist himself stated in his report that there is only “weak evidence” that the
individual was drinking habitually to excess during the first months of 2006, prior to his
psychiatric evaluation in March 2006.  DOE Exh. 2 at 41.

arguments with his wife about his drinking, with the last occurring in August 2005.
Tr. at 232.

Having carefully considered the record of this case, I am persuaded by the testimony
of the Psychologist and the Individual’s Psychiatrist that the individual was more
accurately diagnosed with Alcohol Abuse rather than Alcohol Dependence.  While the
individual may have displayed elements of dependent alcohol use while in college, I
find that the record does not support the DOE Psychiatrist’s finding that three or more
of the dependence criteria applied to the individual subsequent to that time.  The5/

individual’s dependent level of drinking occurred 35 years ago and no longer poses a
security concern in my view.  I find of greater concern, from a security standpoint, the
individual’s use of alcohol in more recent years.  In this regard, I note that the 1998
DOE psychiatrist determined that the individual did not have an alcohol problem.
However, the two expert witnesses called by the individual at the hearing concurred
that the individual should have been diagnosed with Alcohol Abuse in March 2006,
which was also the alternative diagnosis rendered by the DOE Psychiatrist.  DOE Exh.
2 at 40-41.  I find that the record supports this diagnosis based upon the individual’s
recurring arguments with his wife about his drinking, ending in August 2005.

In addition, I find that in recent years through the end of 2005,  the individual was a6/

user of alcohol habitually to excess.  As discussed above, there is discrepant
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7/ During this time period, in 2000 or 2001, the individual was stopped by the police after
leaving a micro-brewery pub where he shared a pitcher of beer with his brother.  The
individual was not arrested after a breathalyzer test administered by the policeman showed
that the individual’s blood alcohol level was not above the legal limit of .08.  However,
policeman considered the individual close enough to the limit that he would not let the
individual drive and required  the individual to call his wife to pick him up.  See Tr. at 106.

information regarding the individual’s frequency of intoxication, and the individual has
disclaimed much of the information stated in the DOE Psychiatrist’s report.  The
weight of the evidence and testimony supports a finding that much of the information
contained in the DOE Psychiatrist’s report is not accurate.

Their accuracy notwithstanding, the statements reportedly made by the individual
cannot be completely ignored.  For instance, the individual indicated to the DOE
Psychiatrist that he participated in a monthly poker game with several of his friends,
from 1999 to 2002, and that he became intoxicated at a number of these games.  DOE
Exh. 2 at 30; see Tr. at 102.   The individual also informed the DOE Psychiatrist that7/

during 2004, prior to moving to the state where his present job is located, he was
intoxicated approximately five times after consuming a six-pack of beer while doing
yard work.  DOE Exh. 2 at 30.  The individual also revealed an incident of intoxication
on St. Patrick’s Day 2005, when he consumed three beers at a bar and then consumed
another three beers after arriving home, leading to an argument with his wife.  Id. at
31.  As noted above, the individual had a final incident of intoxication at a birthday
party in August 2005.  Based upon the available evidence, I find that from 2000 to
2005, the individual likely drank to intoxication on an average of five times a year.  In
view of the concurrent diagnosis of Alcohol Abuse, I find that this constitutes use of
alcohol habitually to excess in the case of the individual.  I will now turn to whether
the individual has presented adequate evidence of rehabilitation and reformation from
his diagnosis of Alcohol Abuse and use of alcohol habitually to excess.

(b) Rehabilitation and Reformation

The individual testified that he was “dumbfounded” when he found out in early April
2006 that his security clearance had been suspended.  Tr. at 109.  Nonetheless, the
record shows that the individual took very seriously the concerns of DOE Security
about his use of alcohol and immediately took steps to address those concerns.
According to the individual, he ceased all consumption of alcohol beginning April 5,
2006, and went to see his Employee Assistance Program (EAP) counselor.  Tr. at 109-
10.  The EAP counselor referred the individual to the Psychologist who has been
treating the individual on a bi-weekly basis since that time, and had conducted 21
sessions with the individual by the time of the hearing.  Tr. at 181.  The Psychologist
has also met with the individual’s wife and son.  Id.  According to the Psychologist, her
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treatment consists of a “motivational interview approach” which enforces elements of
alcohol education, relapse prevention and cognitive analysis.  Tr. at 186.

The Psychologist also encouraged the individual to begin attending AA.  Tr. at 111.
The individual diligently pursued the Psychologist’s recommendation and, at the
hearing submitted records showing that he has been attending AA on a daily basis
since April 10, 2006.  See Ind. Exh. 1.  The individual testified, and the records show,
that the individual attended seven to nine AA meetings per week during the two
months preceding the hearing.  Id.; Tr. at 113-14.  Within a few months after beginning
AA, the individual obtained an AA sponsor who testified at the hearing.  The
individual’s AA sponsor testified that he meets with the individual two to three times
a week outside of AA meetings.  Tr. at 73.  According to the AA sponsor, the individual
has become an active participant in AA, and has demonstrated sincere commitment to
the program and maintaining his abstinence.  Tr. at 78-79.  The AA sponsor stated that
the  individual comes early to meetings to clean the meeting facility without being
asked and has volunteered to help others in the group.  Tr. at 79-80.  The individual
appeared sincere in testifying: “I enjoy the fellowship . . . I’ve gone shopping for food
there, I help clean up . . . I think it’s a good program. . . . [t]he solution here is
abstinence, so if you want to obtain that, this is the way to do it.”  Tr. at 112-14.

I found the individual equally candid in stating his determination to maintain his
sobriety, in view of what is at stake: “[M]y wife is off my back, and I’m going to lose my
job if I don’t abstain, my son is happier, I’m healthier . . . I am going to try to do my
best to just totally abstain from it – I mean, forever.  That’s it.”  Tr. at 122-23.  The
individual’s wife corroborated the individual’s testimony regarding his complete
abstinence since April 2006 and his dedication to AA, adding that “he has just
improved immensely . . . [a]nd I am much happier.”  Tr. at 35.

The Psychologist opined that the individual has made “great progress” and is “doing
very well.”  Tr. at 187.  More significantly, the Psychologist expressed her opinion that
the individual has shown adequate rehabilitation and reformation from his Alcohol
Abuse and problems with alcohol in the past.  Tr. at 193.  In the Psychologist’s view,
“[the individual] has gotten a very significant wake-up call with this experience, and,
yes, I believe he is capable and will not attempt to re-engage with alcohol.”  Tr. at 195.
To emphasize her opinion, the Psychologist later added that she believes there is only
a “.001" probability that the individual would return to drinking.  Tr. at 212.  The
Individual’s Psychiatrist agreed, testifying that: “I think there is adequate evidence of
reformation as well, given all the factors . . . I believe, given where he’s at with his
treatment so far, and his commitment to it, it’s adequate evidence of rehabilitation .
. . I think the probability for relapse is very low at this point.”  Tr. at 224-25.

The DOE Psychiatrist testified last at the hearing and expressed his opinion that the
individual still had not achieved adequate rehabilitation or reformation based upon his
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eight months of sobriety, accelerated AA attendance and counseling with the
Psychologist.  Based upon the testimony and evidence presented, however, I am more
persuaded by the professional opinions of the Psychologist and the Individual’s
Psychiatrist, and find that the individual has presented sufficient evidence of
rehabilitation and reformation.  In reaching this conclusion, I am guided by the
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified
Information issued on December 29, 2005 by the Assistant to the President for
National Security Affairs, The White House.  Pertinent to the present case, Guideline
G (¶ 23) states that the security concerns associated with excessive use of alcohol can
be mitigated where:

(b) the individual acknowledges his or her alcoholism or issues of alcohol abuse,
provides evidence of actions taken to overcome his problem, and has established
a pattern of abstinence (if alcohol dependent) or responsible use (if an alcohol
abuser);

(c) the individual is a current employee who is participating in counseling or
treatment program, has no history of previous treatment and relapse, and is
making satisfactory progress;

In the case of the individual, I note that while the individual has been diagnosed with
Alcohol Abuse based upon repeated arguments with his wife, there is no evidence in
the record that the individual has drank to intoxication since August 2005.  Thus, the
individual has established a period of responsible use beyond his eight months of
complete abstinence.  This factor, in combination with his treatment, AA attendance
and commitment to continued sobriety, leads me to find that the individual has
overcome the concerns of DOE Security under Criteria H and J. 

B.  Criterion L, Unusual Conduct

In reference to Criterion L, the Notification Letter raises several matters, including
that the individual: (1) failed to abide by the commitment made in his 1998 LOI that
he would not drive after consuming alcohol, (2) gave disparate accounts, during the PSI
and psychiatric interview, of an incident in 2000 or 2001, in which he was stopped by
the police after leaving a micro-brewery, (3) gave differing estimates of the number of
blackouts he has experienced, during the PSI and two psychiatric interviews in 1998
and 2006, and (4) initially denied during the PSI that he had an alcohol-related arrest,
but later acknowledged that he had two such arrests, in 1968 for Disturbing the Peace
and in 1998 on a charge of DUI.  These matters certainly bear upon the individual’s
honesty and trustworthiness, and I therefore find that DOE Security properly invoked
Criterion L in suspending the individual’s security clearance.  The third matter,
concerning the individual’s reported number of alcohol blackouts, is discussed above
where I attribute the inconsistency to a failure by the individual to fully understand
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the question being posed.  See note 5, supra.  The other three matters are discussed
below.  For the following reasons, I find that the individual has also sufficiently
mitigated the remaining security concerns under Criterion L.

Regarding the first matter, the individual acknowledged stating that he would not
drink and drive again in the 1998 LOI, that he completed at a time when he felt
ashamed and embarrassed for receiving the DUI.  See Tr. at 101, 148-49.  The
individual admitted, however, that after a few years he persuaded himself that it
would not be a violation of his commitment to not drink and drive as long as he was
not over the legal limit.  Id.  The Psychologist and DOE Psychiatrist agreed at the
hearing that the individual’s wavering on his commitment not to drink and drive was
not actual dishonesty on the part of the individual but instead symptomatic of his
Alcohol Abuse condition.  See Tr. at 196, 260.  While the violation of the individual’s
promise also raises a Criterion L security concern with regard to his reliability, the
record indicates that the individual has been very reliable in matters other than his
use of alcohol.  As set forth above, I find that the individual has sufficiently mitigated
the concerns associated with his diagnosis of Alcohol Abuse and past excessive use of
alcohol.  I therefore find, correspondingly, that the individual has sufficiently mitigated
the concerns about his honesty and reliability raised by his failure to fulfill his 1998
LOI commitment to not drink and drive.

With respect to the second matter, the record indicates that during the PSI the
individual stated that he was stopped by the police upon leaving the micro-brewery for
having a defective headlight, but said during the psychiatric interview that he was
stopped for running a red light.  See DOE Exh. 3 at 43; DOE Exh. 2 at 28.  The
individual explained this apparent discrepancy at the hearing, testifying that he was
pulled over by the policeman for making an illegal left turn at a red light when leaving
the parking lot, but he was also cited by the policeman for having a broken headlight.
Tr. at 105.  The individual’s wife, who was called to pick the individual up from the
scene, corroborated this account of the incident.  Tr. at 55-56.

Finally, concerning his initial response during the PSI that he had not been arrested,
the individual stated at the hearing that he thought the personnel security specialist
was referring to the preceding five years.  Tr. at 94-95.  The individual explained that
the matter of his arrests in 1968 and 1998 had already been fully disclosed to DOE
Security, and he thought the personnel security specialist was only concerned with any
incidents occurring after 2000, within the five-year re-investigation period.  Id.   I find
this explanation plausible and consider the matter resolved.

I note additionally that the individual’s co-workers (who are also social friends) and
supervisor all testified that the individual has a sound reputation for honesty and
trustworthiness.  See Tr. at 161, 173, 178.  The Psychologist surmised, based upon her
psychological testing and seven months of counseling the individual, “I really believe
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that this is a gentleman who is not socially skilled enough to be a good liar and not
interested in lying.  He’s a person of integrity . . . he’s just not a deceptive kind of
person.”  Tr. at 185.  At the hearing, the individual displayed a circuitous style of
answering questions which sometimes causes him to confuse the facts he is attempting
to relay.  However, my overall impression of the individual is that he is honest, and I
am satisfied that he did not intentionally attempt to mislead security officials during
the background investigation or the PSI.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§§ 710.8(h), (j) and (l) in suspending the individual's access authorization.  For the
reasons I have described above, I find that the individual has sufficiently mitigated the
associated security concerns.  I therefore find that restoring the individual’s access
authorization would not endanger the common defense and security and would be
consistent with the national interest.  Accordingly, I find that the individual’s access
authorization should be restored. The Manager of the DOE Operations Office or the
Office of Security may seek review of this Decision by an Appeal Panel under the
regulations set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: March 27, 2007
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This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” A local 
DOE Security Office (LSO) suspended the individual’s access authorization pursuant to the 
provisions of Part 710. This Decision considers whether, on the basis of the evidence and 
testimony presented in this proceeding, the individual’s access authorization should be restored. 
As discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the individual’s access authorization should not be restored. 
 
I. Background 
 
The individual has held a DOE security clearance for many years. In February 2006, the LSO 
conducted a Personnel Security Interview (PSI) with the individual to discuss his use of a 
government computer to send and receive electronic mail (e-mail) of a sexual nature in 
correspondence with a foreign national. Three months later, in May 2006, the LSO learned that 
the individual had been cited for “patronization of prostitution” and had failed to report that 
incident to the DOE.   
 
In July 2006, the LSO issued a Notification Letter to the individual in which it stated that the 
DOE has substantial doubt about the individual’s continued eligibility to hold a DOE security 
clearance. In the Notification Letter, the LSO explained how certain derogatory information fell 
within the purview of one criterion, Criterion L, which is set forth in the security regulations 
codified at 10 C.F.R. § 710.8 (l).2  Upon his receipt of the Notification Letter, the individual 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 

2  Criterion L relates in relevant part to information that a person has “[e]ngaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security  . . .” 10 C.F.R. § 710.8(l). 
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exercised his right under the Part 710 regulations and requested an administrative review 
hearing. On September 26, 2006, the Director of the Office of Hearings and Appeals (OHA) 
appointed me the Hearing Officer in this case and I conducted an administrative hearing within 
the time frame prescribed in 10 C.F.R. § 710.25(g).  
 
At the hearing, six witnesses testified. The individual presented his own testimony and that of 
five other witnesses; the LSO called no witnesses. In addition to the testimonial evidence, the 
LSO submitted 27 exhibits into the record; the individual tendered four exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt. Rather, 
the standard in this proceeding places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain. The 
regulatory standard implies that there is a presumption against granting or restoring a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for granting security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security and will 
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is afforded 
a full opportunity to present evidence supporting his eligibility for an access authorization.  The 
Part 710 regulations are drafted so as to permit the introduction of a very broad range of 
evidence at personnel security hearings.  Even appropriate hearsay evidence may be admitted. 
10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of 
evidence to mitigate the security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of 
all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation 
of a person’s access authorization will not endanger the common defense and security and is 
clearly consistent with the national interest. 10 C.F.R. § 710.7(a). I am instructed by the 
regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites one potentially disqualifying criterion as the basis for 
suspending the individual’s security clearance, i.e., Criterion L. To support its reliance on 
Criterion L, the LSO cites the following information. First, on May 4, 2006, the police cited the  
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individual for “patronization of prostitution” after the individual allegedly solicited an 
undercover police officer for sex in exchange for $100. Second, the individual failed to report to 
the DOE that he had been arrested or detained by the police and charged with “patronization of 
prostitution.” Third, between November 2005 and January 2006 the individual used his 
government computer to communicate via e-mail with a foreign national about matters of a 
sexual nature. 
 
I find that the LSO properly invoked Criterion L in this case because the individual’s conduct 
raises several matters of concern. First, as for the individual’s willingness to engage in criminal 
activity with a woman whom he thought was a prostitute; this behavior casts doubt on his 
judgment, reliability, and trustworthiness. Second, the individual’s involvement in this criminal 
activity made him susceptible to blackmail, coercion, exploitation, duress or undue influence. 
Third, the individual’s conduct demonstrates his willingness to disregard the law and raises an 
issue whether he will disregard the rules relating to the safeguarding of classified information. 
With respect to the individual’s failure to follow the DOE’s requirements that he report the arrest 
or detainment by police on May 4, 2006, and the concomitant charge of “patronization of 
prostitution,” this behavior also raises  questions whether he will disregard the rules relating to 
the safeguarding of classified information and whether he is reliable and trustworthy. Finally, the 
individual’s use of the government computer to send and receive e-mail correspondence of a 
sexual nature with a foreign national heightens the risk of foreign exploitation, inducement, 
manipulation, pressure, or coercion. 
 
 IV.       Findings of Fact  
 
The individual has been married three times. His first marriage spanned eight years, from 1970 
to 1978, and his second marriage lasted 20 years, from 1978 to 1998. See Exhibit (Ex.) 22, 
Transcript of Hearing (Tr.) at 90. The individual married Wife #3 in March 2004 and they are 
currently in the midst of divorce proceedings. Tr. at 114.  Sometime between 1998 and 2004, the 
individual began to correspond via e-mail with a woman who lived in a foreign country (the 
foreign national). Id. at 25. The individual claims that he terminated his on-line correspondence 
with the foreign national after he married Wife #3. Id. 
 
According to the individual, Wife #3 asked him for a divorce five times between March 2004 
and December 2005, with the first request for a divorce made on their wedding night. Id. at 118. 
The individual claimed that as his third marriage was deteriorating, the foreign national with 
whom he had previously corresponded initiated e-mail contact with him around November 2005. 
Id. at 119. Between November 2005 and January 2006, the individual used his home computer to 
exchange “romantic” e-mails with the foreign national. Ex. 15. Afraid that Wife #3 would 
discover his on-line communication with the foreign national, the individual started using his 
government computer at work to exchange e-mails with the foreign national. Exs. 3, 15. In total, 
the individual sent or received 13 e-mail communications with the foreign national from his 
work computer. Ex. 15. In many of the subject e-mails, the individual shared his marital 
unhappiness, expressed his affection for the foreign national, discussed intimate matters, told the 
foreign national that they could be together if Wife #3 divorced him, mused about getting the 
foreign national a “fiancée visa,” and offered to assist the foreign national in finding employment 
in the United States. Ex. 15 at 7, 9-10.   
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Sometime in January 2006, the individual’s employer intercepted some of the e-mails that the 
individual had transmitted from his work computer. Ex. 3. The individual’s supervisor 
confronted the individual and the individual furnished a written statement on January 23, 2006, 
explaining why he did not consider his e-mail communications with the foreign national to 
constitute a “close and continuous” relationship that would have required him to report the 
matter as a “contact with a foreign national.”3 Ex. 14. Within days of being confronted by his 
supervisor, the individual sent the foreign national an e-mail advising her that they could not 
communicate anymore. Tr. at 23. 
 
In February 2006, the LSO conducted a PSI to discuss the individual’s e-mail communications 
with the foreign national. Ex. 26. During the PSI, the individual stated that the endearing words 
that he had used in his e-mail communications with the foreign national were deceptive and 
misleading. Id. at 48, 68. He added, “everything I wrote her was a bunch of bunk.”4 Id. at 69. At 
the end of the PSI, the LSO told the individual that “[i]t is the responsibility of every individual 
holding a security clearance . .  . to avoid situations that could pave the way for possible 
blackmail.” Id. at 102. The LSO then asked the individual, “Do you feel susceptible to being 
blackmailed or coerced because of  anything in your past, present or foreseeable future?” Id. The 
individual responded, “Not at all.” Id. The LSO concluded the PSI by reminding the individual 
of his responsibilities as a security clearance holder, including the obligation to report all arrests. 
Id. at 103. 
 
Around the time that the individual met with the LSO for his February 2006 PSI, he posted an 
advertisement on the internet seeking female companionship. Id. at 130. No one responded to the 
individual’s personal advertisement until May 2, 2006 when an undercover female police officer 
posing as a woman whom I will refer to as “J” responded to the on-line posting.  Id. In the e-mail 
communications between the individual and “J,” the two discussed intimate matters. Ex. 13. 
Eventually, “J” agreed to a rendezvous with the individual but advised as follows: “And just to 
give you a few ‘details:’ for one hour I’m yours to do anything your heart desires for 1 Ben- .  . . 
Id. The individual realized at that point that “J” was a prostitute. Tr. at 132.  Despite this 
knowledge, the individual met “J” on May 4, 2006 at what he thought was her apartment. Id. 
When “J” opened the door of her apartment, she stated, “Let’s make this clear, this is straight sex 
for $100.” Id. at 134. The individual entered the apartment and sat on the bed. Id. When “J” 
excused herself to enter the bathroom, two men “burst into the room” and identified themselves 
as police officers. Id. The police officers handcuffed the individual, photographed him, and 
issued him a citation to appear in court on the charge of patronizing a prostitute. 5Id. at 134-136, 
Ex. 12.  

                                                 
3    In his statement, the individual generally described his communication with the foreign national as chats that 
resulted in the exchange of information about their different cultures and holiday greetings.  Id. His description did 
not capture the essence of those communications which could more accurately be described as romantic or personal 
in nature. 
 
4    The individual confirmed at the hearing that he had lied to the foreign national and never had any intention of 
having a relationship with her. Tr. at 127. 
  
5     The individual apparently did not know until the administrative review hearing that the police had videotaped 
and audio-taped what had transpired in the apartment on May 6, 2006 and that the DOE had secured those tapes.  
The DOE Counsel offered to introduce the tapes into evidence if the individual intended to deny at the hearing that 
he had been arrested or detained in connection with the May 6, 2006 incident. Upon learning that the DOE Counsel 
possessed the tapes and would, if necessary, play them at the hearing, the individual’s attorney stated that the 
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The individual did not report the May 4, 2006 incident and the accompanying charge despite 
having signed four Security Acknowledgement forms6 in which he agreed to notify the DOE 
within five working days of “all arrests, charges (including charges that are dismissed), or 
detentions by Federal, State, or other law enforcement authorities, for any violation of any 
Federal law, State law, county or municipal law regulation or ordinance, other than traffic 
violations for which a fine of $250 or less was imposed, occurring during any period in which I 
may hold DOE access authorization . .  .” Exs. 18-21. On May 18, 2006, the DOE learned that 
the individual had been charged with “patronization of prostitution.”7   Ex. 11.   
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing. In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors described in 10 C.F.R. § 710.7(c).8 After due deliberation, I have determined that the 
individual’s access authorization should not be restored. I cannot find that such restoration would 
not endanger the common defense and security and would be clearly consistent with the national 
interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
A. Testimonial Evidence 
 
1. The Individual’s Testimony 
 
At the hearing, the individual first addressed his e-mail correspondence with the foreign national. 
He explained that when he received the foreign national’s e-mail in November 2005, his 
marriage was failing and he was “stressed.” Id. at 120. He related that he only wanted to use the 
foreign national as a sounding board for his marital problems. Id. He maintained that he never 
intended to meet the foreign national despite his statements in the e-mails to the contrary. Id. at 
126.  He reiterated at the hearing what he had told the LSO during the February 2006 PSI,  

                                                                                                                                                 
individual admitted that he had been handcuffed at the apartment. The parties agreed at that point that the tapes did 
not need to be entered into evidence in this case. 
 
6    The individual executed Security Acknowledgements on June 28, 1988, December 15, 1993, February 2, 1999 
and October 15, 2003.  See Exs. 18-21. 
 
7     On August 25, 2006, the court dismissed the charges against the individual because the prosecutors in the case 
decided not to prosecute the matter. Ex. C. The record reflects, however, that the court directed the individual to pay 
$500 to an animal shelter in July 2006. See Ex. A. It is therefore not clear from the record whether there was some 
kind of agreement, such as a plea agreement, that led to the prosecutor’s decision not to prosecute the case. 
 
8   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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namely, that he had lied to the foreign national and never intended to have a relationship with 
her. Id. at 127. When queried why he had used romantic language in his e-mail correspondence, 
the individual responded, “I was alone in this. I had my own marriage, but I was lacking 
something there, and I wasn’t getting it, and I was looking for it in any place I could.” Id. at 128.  
When asked on cross examination whether he believed that his deception of the foreign national 
showed a lack of honesty or trustworthiness, the individual stated, “[f]rom a moral aspect . . .I 
can’t condone it. I was wrong.” Id. at 162. He added that “[a]s far as my honesty with the 
government, no, I don’t think so. I think I’m still a faithful, loyal, government employee, and I 
think I can be trusted.” 9Id.  
 
With regard to the incident in May 2006 with “J,” the individual admitted that when “J” told him 
he could do anything he wanted for $100, he realized that “J” must be a prostitute. Id. at 132.  On 
cross-examination, he admitted that he had two days to reflect on “J’s” offer of sex in exchange 
for money. Id. at 165. In the end, he decided, “Well, that’s easy, that’s $100. I’ll never see the 
woman again, it will just be being able to be close to somebody for a short period of time.” Id. at 
132. He testified that it was a “stupid decision, absolutely ridiculous.” Id. at 133. He added that 
he accepts responsibility for what he did. Id. He also related that his behavior was out of 
character for him and he consulted a psychologist to determine why he had behaved in this 
fashion. Id. at 142. He claimed that the psychologist told him that he was acting out in an 
improper way. Id. He further claimed that his judgment was clouded because of his personal 
situation at home. Id. at 166. He stated that he has addressed the DOE’s concerns about his 
conduct by seeking counseling, initiating divorce proceedings with Wife #3, and finding a new 
church. 
 
As for the individual’s failure to report the May 2006 incident, he offered several explanations. 
First, he claimed that the police officers told him that the citation was like a traffic ticket and that 
he was not under arrest. Id. at 136.  Then, he claimed that he did not believe that he was detained 
because he believed detention meant being placed in a holding cell. Id. at 144. Next, he claimed 
that he thought he had until his court date to report the incident to the DOE. Id. at 145. He also 
claimed that he wanted to tell Wife #3 about the citation before telling the DOE. Id. at 147. 
Finally, he admitted that he was embarrassed and was trying to hide the incident. Id. at 145. He 
also admitted that while he is “super conscientious” at work, he split hairs when it came to his 
personal conduct. Id. at 153. When asked why he should be trusted in light of his behavior, he 
stated that he has a history of not engaging in this behavior; he recognizes that the behavior was 
wrong; and he guarantees that it will not happen again. Id. at 169. 
 
2.  Documentary Evidence 
 
To mitigate the Criterion L concerns at issue, the individual submitted an assessment from a 
psychologist dated July 17, 2006, and progress notes from two counseling sessions, one on 
July 31, 2006, and the other on August 31, 2006.10 Ex. A. The assessment reflects that a 
psychologist diagnosed him with a Depressive Disorder Not Otherwise Specified (NOS) based  

                                                 
9    During the PSI, the individual related that “I separate my personal life from my DOE life” with regard to this 
matter. 
 
10   The individual did not present the testimony of the psychologist at the hearing. 
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on the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, 4th Edition, 
Text Revision (DSM-IV-TR) published by the American Psychiatric Association. The 
assessment also reflects a “current score” on Axis V of 51. 11  Moreover, the assessment stated 
that the individual’s score on his PHQ-9 12 “was 15, which is within the moderately severe range 
of depression.” Id. According to the assessment, the individual declined to take an antidepressant 
to decrease his symptoms; he chose instead to read a handout on depression. Id. at 3. The 
progress notes reflect that the individual had two counseling sessions totaling 1 hour and 45 
minutes and that counseling was discontinued on August 31, 2006, when the individual’s mood 
stabilized. Id. at 4, 5.  
 
3. Other Witnesses’ Testimony 
 
Most of the witnesses who testified on the individual’s behalf stated that they were shocked 
when they first learned that the individual had been arrested or detained for patronizing a 
prostitute. Tr. at 25. A co-worker who has known the individual for 15 to 16 years testified that 
he never knew the individual to engage in reckless conduct. Tr. at 21. A friend and member of 
one of the individual’s former churches testified that the individual is the “straightest arrow” that 
she has ever met. Id. at 61.  She related that she was simply horrified when she learned of the 
allegations at issue in the case. Id. at 64. One of the individual’s former wives, Wife #2, testified 
that the individual’s conduct was “out of character” for him. Id. at 96.  She opined that “he is a 
good man, an honest man.” Id. She added that he was never unfaithful to her during their 20-year 
marriage. Id. at 92.  
 
Juxtaposed to the testimony of the co-worker, friend, and Wife #2 is the testimony of one of the 
individual’s subordinates.  The subordinate testified that she was not shocked by the allegations 
at issue given the circumstances surrounding those allegations.  Id. at 43. First, she stated that she 
knew that the individual had used on-line dating services to meet women before his marriage. Id. 
She viewed the individual’s decision to meet “J” as “a really unfortunate thing to happen and not 
like it was something that was planned out.” Id. at 44. On cross-examination, the following 
exchange occurred between the DOE Counsel and the co-worker:  
 
DOE Counsel: When he explained it to you, did he tell you what he thought were the circumstances 

when he was e-mailing the undercover officer?  Was he under any impression that there 
was going to be any prostitution-like activity . . .? 

 
Co-worker: No. 
 
DOE Counsel: [That] he was going to have to pay for sex? 
 
Co-worker: No. 
 

                                                 
11   Axis V rates the overall psychological functioning of a person on a scale of 0-100.  See DSM-IV-TR at 32.  The 
scale is frequently referred to as a “Global Assessment of Functioning (GAF) Scale.” Id. Scores between 51 and 60 
denote moderate symptoms or moderate difficulty in social, occupational, or school functioning. Id.   
 
12  The PHQ-9 is the nine-item depression scale of the Patient Health Questionnaire. See www.depression-primary-
care.org/clinician/toolkits/materials/forms/phq9. The PHQ-9 is a powerful tool for assisting primary care clinicians 
in diagnosing depression as well as selecting and monitoring treatment. Id. 
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DOE Counsel: And you have no reason to doubt his honesty - -  
 
Co-worker: Absolutely not. 
 
Id. at 53-54. Regarding the individual’s obligation to report the incident involving “J,” the 
subordinate expressed her opinion that the individual was not obligated to report his detention by 
the police.13 As for the individual’s correspondence with the foreign national, the co-worker was 
not shocked because she knew that he was attracted to women of the foreign national’s ethnic 
background. Id. at 52-53. She offered her view that his communication with the foreign national 
was not akin to communicating with somebody through the government of a sensitive country. 
Id. at 53. She added that the individual was simply “unhappy and seeking companionship 
through on-line ads.”  Id. at 52. Even though the co-worker was not shocked by the allegations, 
she characterized the incidents at issue as a “series of unfortunate events” and not indicative of 
the individual’s behavior. Id. at 45. Finally, the co-worker opined that the individual is very 
conscientious about security matters. Id. at 47. 
 
The individual’s supervisor testified that the individual is an outstanding employee who is 
committed to protecting classified information. Id. at 76. He related that the individual is 
extremely familiar with the security regulations. Id. at 82. The individual told his supervisor that 
he did not report his citation for “patronization of prostitution” for two reasons: he was not 
arrested and he was waiting to see if the fine exceeded the $250 reporting requirement.14 Id. at 
86. 
 
Finally, Wife #2 testified that the individual took security matters very seriously at his workplace 
and was, in fact, “anal about things.” Id. at 106.  
 
C. Hearing Officer Evaluation of Evidence  
 
It appears from the evidence that the individual’s reputation in the workplace, in his community, 
and among his friends was that of man of integrity who was faithful to Wife #2 and Wife #3, 
dedicated to his work, and conscientious about his security obligations. It is precisely because of 
the individual’s reputation that most of the witnesses who testified at the hearing expressed 
shock at the allegations in this case. 
 
In evaluating the evidence, I first considered whether the individual’s mental health contributed 
to the behavior that led to his communications with the foreign national, his involvement in the 
undercover sting operation with “J,” and his failure to fulfill his DOE reporting responsibilities. 
After carefully considering all the evidence on this matter, I find that the individual has not  

                                                 
13    The subordinate’s view on this matter is incorrect as the Security Acknowledgements specifically state that 
security clearance holders must report detentions by Federal, State or other law enforcement authorities. See Exs. 
18-21. The subordinate’s testimony is troubling for several reasons. First, she appears to hold a DOE security 
clearance and should be familiar with the rules that govern her own conduct. Second, her job responsibilities appear 
to indicate that she should have working knowledge of her reporting responsibilities.  Third,   she claimed at the 
hearing that she had reviewed the DOE policy on this very matter before testifying.   
 
14    I was surprised that the individual’s supervisor, whom I assume holds a DOE security clearance, did not know 
that the $250 threshold only pertains to traffic violation fines, and that the reporting requirements not only relate to 
arrests but to charges and detentions. 
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mitigated the Criterion L concerns at issue based on the documentation submitted into evidence 
regarding his mental health. Without being able to question the psychologist, I am unable to 
determine (1) whether the individual’s depression was situational in nature, (2) why someone 
who manifested the signs of depression in the “moderately severe range” and who is diagnosed 
with Depressive Disorder NOS on July 17, 2006 would need no further counseling or monitoring 
after August 31, 2006, (3) why counseling was discontinued when the individual had not 
completed all the terms of the plan that he agreed to, namely, involvement in a divorce 
adjustment group, and (4) whether the individual sought counseling for its forensic value in his 
criminal court proceeding15 or administrative review hearing as opposed to for assistance 
grappling with his mental health.16  
 
I next considered whether the individual’s pending divorce from Wife #3 will prevent the 
conduct at issue from recurring in the future after the divorce is finalized.  I am not convinced 
from the evidence in the record that the change in the individual’s marital status from married to 
single will necessarily ensure that he will not engage in problematic behavior in the future. It 
appears from the record that the individual engaged in the behavior at issue because he was 
lonely. The individual did not convince me that he has a structure in place17 to combat the 
loneliness in his life which might become accentuated once his divorce is finalized.  
 
Moreover, there are several factors in this case that do not augur in the individual’s favor. First, 
the three issues before me are recent and represent a disturbing display of questionable judgment. 
Second, I find that there is a pattern which shows the individual’s lack of honesty, 
trustworthiness and reliability. On this matter, I find that the individual exhibited a serious lapse 
in judgment when he used his government computer 13 times to correspond with a foreign 
national about matters of a sexual nature. He presented no convincing evidence to explain or 
mitigate this behavior, behavior which also casts aspersion on his reliability and trustworthiness. 
In addition, I find that the individual was not forthcoming in his January 23, 2006 e-mail to his 
supervisor about the content of his e-mail communications with the foreign national. Similarly, I 
find that the individual was not completely candid with his subordinate about his intent to 
exchange money for sex in May 2006. I also am troubled by the ease with which the individual 
admittedly lied to the foreign national about his intentions regarding their future relationship. 
Moreover, I counted four different explanations for his failure to report the May 2006 incident to 
the DOE (i.e. the police officers told him that the citation was like a traffic ticket; he did not 
believe that he had been detained; he wanted to tell Wife #3 before informing the DOE; and he 
was trying to hide the incident). After evaluating the individual’s demeanor and considering that 
he was uniquely situated to know his reporting responsibilities, I find that the only credible 
explanation for his failure to comply with his reporting responsibilities was that he was trying to 
hide the May 2006 incident from the DOE. I also find that the individual’s failure to report the 
May 2006 incident was a deliberate choice, not an honest mistake, or due to a lack of training or  

                                                 
15   I found it curious that the individual stopped counseling six days after the criminal court dismissed the charges at 
issue in this proceeding. 
 
16  The evidence regarding the individual’s mental health might raise security concerns under 10 C.F.R. § 710.8(h).  
Since Criterion H is not properly before me, I will make no findings on this matter. 
 
17  The individual’s friend testified about a divorce recovery group that the individual participated in after his 
divorce from Wife #2. Tr. at 60.  I could not accord that testimony any weight because the individual is no longer a 
member of that church and is not participating in that church’s divorce discovery group. 
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understanding of his reporting responsibilities. As for the security concerns that the individual 
might be susceptible to blackmail, coercion or duress, I find that the individual’s friends and 
professional colleagues now appear to know about the activities at issue in this proceeding so the 
likelihood of blackmail, coercion or duress is minimal. However, I am mindful that the LSO 
asked the individual in February 2006 if he would do anything in the future that could cause him 
to be susceptible to blackmail and he responded negatively. Then less than three months later, 
the individual, while married, willingly placed himself in a potentially vulnerable position by 
arranging to meet with a woman whom he thought was a prostitute. 
 
Finally, I cannot reconcile the dichotomy between the individual’s professional and personal 
lives. It is simply not clear to me that the individual appreciates how his personal conduct can 
directly impact his job responsibilities.  
 
In the last analysis, I find that the individual has not brought forth convincing evidence to 
mitigate the security concerns associated with his use of the government computer to 
communicate via e-mail with a foreign national about matters of a sexual nature; his detention by 
police in May 2006 and his citation for “patronization of prostitution;” and his failure to report to 
the DOE that he had been arrested or detained by the police and charged with “patronization of 
prostitution.”  
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L.  After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has not brought forth sufficient evidence to mitigate the security 
concerns advanced by the LSO. I therefore cannot find that restoring the individual’s access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I have determined that the individual’s access authorization 
should not be restored. The parties may seek review of this Decision by an Appeal Panel under 
the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 28, 2007 
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Name of Case:   Personnel Security Hearing 
 
Date of Filing:   September 27, 2006 
 
Case Number:   TSO-0437 
 
This decision concerns the eligibility of XXXX X. XXXXX (hereinafter referred to as "the 
Individual") to obtain an access authorization restored under the regulations set forth at 10 C.F.R. 
Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”1  
 
I. BACKGROUND  
 
The present case concerns an individual who has applied for a DOE access authorization.  The 
resulting background investigation, conducted by a DOE Local Security Office (LSO), revealed 
derogatory information that raised significant doubts about the Individual’s eligibility to obtain 
an access authorization.  Accordingly, the LSO requested that the Individual undergo a Personnel 
Security Interview (PSI).   The PSI failed to resolve these security concerns.  The LSO then 
requested that Individual undergo a forensic psychiatric evaluation by a DOE Psychiatrist (The 
DOE Psychiatrist).  After receiving the DOE Psychiatrist’s Report, the LSO concluded that the 
Individual failed to resolve those doubts raised by the Individual’s alcohol and illegal drug use.  
Accordingly, an administrative review proceeding was initiated.  See 10 C.F.R. § 710.9.  The 
LSO then issued a letter notifying the Individual that it possessed information that raised a 
substantial doubt concerning his eligibility for access authorization (the Notification Letter).  The 
Notification Letter alleges that the Individual has 
  

(1) Trafficked in, sold, transferred, possessed, used, or experimented with a drug 
or other substance listed in the Schedule of Controlled Substances established 
pursuant to section 202 of the Controlled Substances Act of 1970 (such as 
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as 
prescribed or administered by a physician licensed to dispense drugs in the 
practice of medicine, or as otherwise authorized by Federal law.  10 C.F.R. 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
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§710.8(k) (Criterion K); and  
 

(j) Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a 
psychiatrist or a licensed clinical psychologist as alcohol dependent or as 
suffering from alcohol abuse.  10 C.F.R. §710.8(j) (Criterion J) 

 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter.  This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the Hearing, the LSO presented one witness, the DOE Psychiatrist.  The Individual testified 
on his own behalf and called two witnesses: his supervisor and the owner of the DOE contractor 
which employs him.  See Transcript of Hearing, Case No. TSO-0437 (hereinafter cited as “Tr.”).  
 
II. STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III. THE INDIVIDUAL’S CREDIBILITY 
 
Throughout the security clearance process, beginning with his completion and submission of a 
Questionnaire for National Security Positions (QNSP) on April 20, 2004, and continuing through 
the hearing, the Individual has provided false, misleading and/or contradictory information to 
Government Security Officials.  Even though the Individual’s Statement of Charges does not 
include any allegations brought under Criteria F or L, criteria that pertain to false statements 
made during the security clearance process, these prevarications are important.  The Individual’s 
consistent lack of candor impugns his credibility and requires me to give his testimony no 
weight.  An example of the Individual’s series of prevarications follows.   
 
On November 29, 2004, the Individual was interviewed by a representative of the United States 
Office of Personnel Management (the OPM Representative).  During this interview, the 
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Individual denied that he had ever been physically abusive or violent to his second wife and 
further denied that law enforcement authorities had ever been called to his home.  DOE Exhibit 
13 at 31.  However, the record indicates that police were called to a residence occupied by the 
Individual and his second wife on April 23, 1994.  The police reported that the Individual 
slapped and choked his second wife and threatened to kill her.  As a result, the Individual was 
arrested on assault and domestic violence charges and was detained over night.  DOE Exhibit 13 
at 96.  The Individual failed to list this arrest on his QNSP, even though he was required to.  
DOE Exhibit 10 at 7.  On March 15, 2005, the Individual informed the OPM Representative that 
there was never any physical violence during his second marriage and that he was never involved 
with any law enforcement authority concerning any physical violence towards her.  DOE Exhibit 
13 at 108.  During his January 26, 2006 PSI, the Individual denied having any encounters with 
law enforcement or any problems with violence during his second marriage.  DOE Exhibit 11 at 
47, 63-64.  Later on in the PSI, he admitted being charged with domestic violence against his 
second wife.  DOE Exhibit 11 at 90-92.  At the hearing, the Individual was asked whether he had 
“ever been violent or committed an act of violence?”  The Individual responded by stating 
“never.”  Tr. at 68.  The Individual was then asked if he was sure about that answer and then 
admitted he had been arrested after an argument with his wife.  Tr. at 68.  The Individual then 
provided an account of the circumstances leading to this arrest that omitted any mention of him 
hitting, threatening or choking his second wife.  Tr. at 69.  Under further cross examination the 
Individual admitted “my hands were on her neck area. . . .”  Tr. at 69.   
 
Against this background, I turn to the criteria before me.   
 
IV.  FINDINGS OF LAW AND FACT AND ANALYSIS 
 
A.  Criterion K 

The Individual admits using marijuana during his college years, in the late 1960s and early 
1970s.  In August of 1995, the Individual’s employer at that time (Employer A) required him to 
provide a urine sample for drug testing.  That urine sample tested positive for marijuana.2  
Employer A then required him to attend a three-week outpatient group therapy program.  After 
the Individual had completed this program, Employer A enrolled him in a thirty day inpatient 
program for drug rehabilitation, where he received extensive group and individual therapy for his 
marijuana use.  However, the Individual left this program after two weeks because he did not 
believe he had a drug problem.  In December 1995, Employer A again required him to provide a 
urine sample for drug testing.  This second sample tested positive for marijuana.  As a result, 
Employer A fired the Individual.   

In 2004, The Individual’s present employer filed a request for a DOE access authorization for 
him with the LSO.  As discussed above, the Individual was requested to undergo a forensic 
psychiatric examination.  That examination was conducted by the DOE Psychiatrist on June 1, 
2006.  At the conclusion of this examination, the Individual was requested to provide a urine 
                                                 
2  At the time that this test was conducted, the Individual held a security clearance in the National 
Industrial Security Program.  DOE Exhibit 6 at 5. 
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sample in order to screen the Individual for illegal drug use.  That urine sample tested positive 
for marijuana.  DOE Exhibit 6 at 9.  In addition, the Individual’s second wife had informed the 
OPM Representative that one of the reasons she had divorced the Individual was his abuse of 
alcohol and marijuana.  DOE Exhibit 6 at 11.   

On the basis of the information set forth above, the DOE Psychiatrist concluded that the 
Individual met the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders 
IV-TR  (DSM-IV-TR) for cannabis abuse.  DOE Exhibit 6 at 11; Tr. at 82-83.  Accordingly, the 
information in the record provides a sound basis to invoke Criterion K.3 

Illegal drug use evidences an unacceptable and disturbing disregard for laws prohibiting their 
use. Such disregard for the law raises concerns that the Individual may similarly disregard other 
laws, including those which protect classified information and special nuclear materials. See 
Personnel Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 at 85,602 (1997) citing  
Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995)).  
Moreover, the use of illegal drugs (and the disregard for law and authority that such use 
suggests) indicates a serious lapse in judgment and maturity.  Involvement with illegal drugs 
may also render the user susceptible to blackmail or coercion.   

                                                 

3  The Statement of Charges also alleges that, in the 1970s, law enforcement officials found a 
plane leased by the Individual full of marijuana.  The only evidence cited in the Statement of 
Charges in support of this charge was the DOE Psychiatrist’s Report of Examination (which 
appears in the record as DOE Exhibit 6).  The DOE Psychiatrist apparently was of the 
impression that the Individual had admitted being involved in a business transaction which 
involved the marijuana found in the plane.  In his report, the DOE Psychiatrist, in support of his 
assertion that the Individual was involved in the purchases and sale of the marijuana found in the 
plane he was leasing, cited a statement made by the Individual in the PSI.  That statement 
appears on page 98 of DOE Exhibit 11 (the transcript of the PSI).  However, the Individual’s 
statement in the PSI that was cited by the DOE Psychiatrist did not mention and was not made in 
the context of a discussion of the plane incident.  Instead, it clearly indicates that the Individual 
had occasionally given money to acquaintances with the understanding that they would purchase 
marijuana to be used by the Individual and the acquaintance in question.  So instead of being an 
admission that the Individual was engaging in an international drug smuggling operation, it was 
merely an admission that the Individual had, through a third party, purchased marijuana for 
private use.  At the hearing, the Individual claimed that he had been absolved of any involvement 
with the marijuana found in his plane by law enforcement authorities.  Tr. at 70.  At the hearing, 
the Individual claimed that he had leased the plane to import seafood from Mexico and that the 
pilot he had hired had, without the Individual’s knowledge, used the plane to smuggle marijuana.  
Tr. at 50-51.  Since the only information in the Record indicating that the Individual was 
involved in drug smuggling is the DOE Psychiatrist’s somewhat suspect recollection that the 
Individual admitted involvement with a marijuana smuggling scheme, I did not rely on this 
allegation when concluding that the LSO properly invoked Criterion K. 
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The only evidence in support of mitigation of the security concerns raised under Criterion K are 
the Individual’s assertions that he no longer uses illegal drugs and plans to refrain from using 
them in the future.4  These assertions are insufficient to mitigate the serious security concerns 
raised by the Individual’s illegal drug use.  Because, the Individual has been less than honest 
during this proceeding about other matters, one of which I have discussed above, I do not accord 
any weight to his assertions. 

Most important, the Individual has been less than forthright about his marijuana use on many 
occasions during this entire proceeding.  On April 20, 2004, the Individual submitted a QNSP to 
the LSO.  Question 24(a) of this QNSP asks: “Since the age of 16 or in the last 10 years, 
whichever is shorter, have you illegally used any controlled substance, for example, marijuana . . 
.?”  (emphasis in the original).  The Individual responded by indicating that he had used 
marijuana on one occasion: a December 1995 holiday party.  The Individual had, in fact, tested 
positive for marijuana in August 1995 and in December 1995.  Question 24(b) asks “Have you 
ever illegally used a controlled substance while . . . possessing a security clearance?”  (emphasis 
in the original).  The Individual answered: “No.” In fact, the Individual had been terminated for 
marijuana use by Employer A in December 1995.  At the time that he was terminated, the 
Individual held a security clearance from the National Industrial Security Program.  DOE Exhibit 
6 at 5.  At the PSI, the Individual initially indicated that his use of marijuana was limited to his 
college years in the late 1960s and early 1970s.  PSI at 54-55.  The Individual further indicated 
that his last use of marijuana occurred “sometime prior to [19]90.”  PSI at 58.  The Individual 
further indicated that he had never been hospitalized or received counseling for drug use.  PSI at 
61.  In fact, the Individual had attended a three-week outpatient group therapy program in 1995 
that was followed by two weeks as an inpatient at a drug rehabilitation facility.  DOE Exhibit 13 
at 25.  On June 1, 2006, the Individual was the subject of a forensic psychiatric evaluation 
conducted by the DOE Psychiatrist.  During this evaluation, the DOE Psychiatrist asked the 
Individual when he last used marijuana.  The Individual indicated that his last use occurred in 
1995.  DOE Exhibit 6 at 6.  At the conclusion of the DOE Psychiatrist’s evaluation of the 
Individual, he was requested to provide a urine sample for drug screening.  That urine sample 
tested positive for marijuana.  DOE Exhibit 6 at 9. 

Given the Individual’s long history of providing the DOE with misleading information 
concerning his drug use, I give no probative value to his assurances that he will refrain from 
illegal drug use in the future.  Moreover, the DOE Psychiatrist has convincingly testified that the 
Individual’s marijuana use is part of a larger problem: the Individual suffers from a cannabis 
abuse disorder.  Until the Individual recognizes that he has this problem and takes affirmative 
measures to address it, the probability that he will continue to use marijuana is too great for him 
to be considered to be an acceptable risk.  Accordingly, I find that the security concerns raised 
under Criterion K have not been resolved. 

 

                                                 
4  At the hearing, the Individual called two witnesses on his behalf. Neither witnesses’ testimony 
was relevant or useful. 
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B.  Criterion J 

The Notification Letter alleges that the Individual “has been or is a user of alcohol habitually to 
excess or has been diagnosed by a psychiatrist as alcohol dependant or as suffering from alcohol 
abuse.”  The bases for this charge are the Individual’s Driving While Intoxicated (DWI) arrest on 
August 5, 2000, his treatment at an inpatient substance abuse rehabilitation program at the 
request of his second wife, and the DOE Psychiatrist’s conclusion that the Individual met the 
criteria for alcohol related disorder, not otherwise specified (ARD-NOS) set forth in the 
Diagnostic and Statistical Manual of the American Psychiatric Association, Fourth Edition, Text 
Revision (DSM-IV TR).   
 
It is important to note that the Notification Letter does not allege that the Individual suffers from 
alcohol abuse or dependence.5  Therefore, the only issue before me under Criterion J is whether 
the Individual habitually uses alcohol to excess.  I note that this issue is difficult to address.  
Neither the Part 710 Regulations (the Regulations) nor the DOE’s Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, set forth at Appendix B to Subpart 
A of 10 C.F.R. Part 710 (the Guidelines) define the terms “habitual” or “excess.”  It is safe to 
assume that “by excess” means intoxication.  Webster’s Ninth Collegiate Dictionary provides the 
following definitions of habitual, which state in pertinent part:  “having the nature of a habit: 
being in accordance with habit: CUSTOMARY, . . doing, practicing or acting in some manner 
by force of habit, . . . resorted to on a regular basis, [or] inherent in an individual.”  Webster’s 
Ninth Collegiate Dictionary (1985) at 545.   
 
I turn now to the issue of whether the LSO has a sufficient basis to invoke Criterion J in the 
instant case.   
 
The record shows that the Individual has one arrest for DWI.  The record also shows that the 
Individual’s second wife had requested that the Individual quit drinking and that the Individual 
had entered into an inpatient treatment program for substance abuse while they were married.6  
After leaving the inpatient treatment program, the Individual quit drinking and began attending 
Alcoholics Anonymous (AA) meetings.  The Individual refrained from using alcohol and 
continued to attend AA meetings for over five years.  The Individual subsequently resumed 
using alcohol and discontinued his participation in AA.  Various sources who were interviewed 
by the OPM Representative during the Individual’s background investigation reported concerns 
about the Individual’s alcohol use.  At least two ex-coworkers reported smelling alcohol on the 
Individual’s breath while at work.  The DOE Psychiatrist reported smelling alcohol on the 

                                                 
5  10 C.F.R. Part 710.8(j) does not include ARD-NOS in its list of alcohol related disorders 
which raise security concerns under Criterion J.  Therefore, the ARD-NOS diagnosis’ sole 
relevance in this proceeding lies in the fact that it is evidence that the Individual habitually uses 
alcohol to excess. 
 
6  The second wife informed the OPM Representative that the Individual’s excessive drinking 
was one of the reasons that their marriage had ended in divorce. 
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Individual’s breath during his examination of the Individual.  DOE Exhibit 6 at 9-10.  At the 
conclusion of his examination of the Individual, the DOE Psychiatrist administered a series of 
laboratory tests to the Individual.  Those tests showed a number of abnormalities commonly 
associated with excessive alcohol use: an abnormally elevated Gamma GT liver enzyme level, an 
abnormally elevated mean corpuscular volume, an abnormally low platelet count, and an 
abnormally elevated glucose level.  DOE Exhibit 6 at 10.  The DOE Psychiatrist’s report states: 
“[the Individual’s] laboratory test results very strongly suggest—but do not prove—that he is 
consuming alcohol excessively enough to cause mild liver damage and blood cell abnormalities.”  
DOE Exhibit 6 at 10.  The results of the laboratory tests administered by the DOE Psychiatrist 
are supported by the results of a series of laboratory tests previously administered by the 
Individual’s treating physician.  The laboratory tests administered by the treating physician 
showed that the Individual had an elevated mean corpuscular volume, which the treating 
physician believed was “probably due to alcohol ingestion.”  February 5, 2007 Electronic Mail 
Message from the DOE Psychiatrist to the DOE Counsel.7 
 
Since July 25, 2006, when the Notification Letter was issued, the Individual has been aware that 
(1) continuing to use alcohol might well prevent him from obtaining a security clearance and (2) 
a psychiatrist had diagnosed him with an alcohol related disorder.  Despite this knowledge, the 
Individual has continued to use alcohol.  Tr. at 43.   
 
The Individual contends that he doesn’t have any problem with alcohol.  Tr. at 51.  The only 
argument or evidence offered by the Individual in support of this conclusion is his statement that 
 

I don’t feel that I become intoxicated.  Well I do become intoxicated, because it 
relieves my physical pain to a certain degree, and if you call that intoxication, the 
removal of pain, yeah, then I do get there, but I do not excessively abuse alcohol 
to the point where I am unmanageable. I can manage my own physical and 
emotional states.  I am aware of what I am doing . . . I don’t get out of control, I 
guess. 

 
Tr. at 52-53.  The evidence discussed above supports a finding that the Individual has habitually 
used alcohol to excess and therefore provides a sound basis for the LSO’s invocation of Criterion 
J. 
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing, 
Case No. VSO-0244, 27 DOE ¶ 82,797, affirmed (OSA, 1999); Personnel Security Hearing, 
Case No. VSO-0154, 26 DOE ¶ 82,794 (1997), affirmed, Personnel Security Review, Case No. 
VSA-0154, 27 DOE ¶ 83,008 affirmed (OSA, 1998).  In the end, like all Hearing Officers, I must 
exercise my common sense judgment in determining whether an individual’s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
                                                 
7  At the Hearing, the Individual testified that the results of the laboratory tests administered by 
his treating physician would show that he was not drinking excessively.  Tr. at 43.  The 
Individual subsequently submitted the results of that testing into the Record. 
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§ 710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence 
of mitigation to resolve the security concerns raised by his habitual excessive alcohol use. 
 
In the instant case, the Individual has failed to resolve the security concerns raised by his current 
habitual and excessive consumption of alcohol.  The Individual continues to deny that he has a 
problem with alcohol, even when he has been made aware that continuing to drink may well 
have serious medical and occupational consequences. 
   
Therefore, the security concerns associated with the Individual’s habitual and excessive alcohol 
use remain unmitigated.  Accordingly, the security concerns set forth in the Notification Letter 
under Criterion J remain unresolved. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria K and J.  Therefore, the Individual has not demonstrated that 
granting his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, it is my opinion that the Individual’s access 
authorization should not be granted.  The Individual may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 20, 2007 
 
 
 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 27, 2006

Case Number: TSO-0438

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual should be granted access authorization.  As discussed
below, I find that access authorization should not be granted in
this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the notification letter included a
statement of the derogatory information causing the security
concern.  

The security concern cited in the letter involves the individual’s
excessive use of alcohol.  According to the letter, a DOE
consultant psychologist diagnosed the individual as using alcohol
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse.  Criterion H concerns relate to an illness or mental
condition which, in the opinion of a psychiatrist or licensed
clinical psychologist, causes or may cause a significant
defect in judgment or reliability.  

habitually to excess, and as suffering from substance abuse,
alcohol, an illness which causes or may cause a significant defect
in judgment or reliability.  In her written report to the DOE, the
DOE consultant psychologist indicated that she based this diagnosis
on the fact that the individual stated to her that he “continues to
drink excessively and becomes intoxicated ‘twice a year.’”  The DOE
consultant psychologist further indicated that in order to
demonstrate adequate evidence of rehabilitation or reformation from
these conditions, the individual would need “a formal course of
rehabilitation consisting of counseling, random urine screening and
liver function tests with documented progress.”  He would also need
“to abstain from alcohol for a period of a year while attending the
aforementioned counseling.”  The notification letter also sets
forth instances in April 1997 and October 1998 in which the
individual was cited for DUI.  According to the notification
letter, this constitutes derogatory information under 10 C.F.R.
§ 710.8(j)(hereinafter Criterion J) and 10 C.F.R.
710.8(h)(hereinafter Criterion H).   2

The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer, in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented testimony of his wife, a high level supervisor, an
intermediate-level supervisor and a co-worker/friend.   He also
presented testimony from two employee assistance program
(EAP)counselors.  The DOE counsel presented the testimony of the
DOE consultant psychologist.
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II.  Hearing Testimony

A.  The Individual

The individual admits that he has come to a point in his life where
it will be better for him to abstain from all alcohol use.
Transcript of Hearing (Tr.) at 82.  He has come to this conclusion
because he realized that alcohol use was adversely affecting his
career and his request for a security clearance, and also because
his wife and children are more important to him than use of alcohol.
Tr. at 84, 93, 103.  He stated that physical fitness is also
important to him and that he feels more physically fit if he does
not use alcohol.  Tr. at 98-99.  He testified that his last use of
alcohol was at Thanksgiving of 2006.  Tr. at 84.  He indicated that
alcohol is not an important part of his life. Tr. at 86.  He stated
that his long range intent is never to use alcohol again, but for
now, he is taking his resolution one day at a time.  Tr. at 85.  

With respect to treatment, he stated that he has seen his EAP
counselors six to eight times over about a two-month period and
expects to continue with that routine.  Tr. at 87-88.  He stated
that he went to see a medical doctor who did not diagnose him with
any alcohol problems.  Tr. at 134.  He also indicated that he went
to a counseling center, but that this center, too, did not diagnose
him with an alcohol problem.  He did not provide any corroboration
for these assertions.  Tr. at 135.  He asserted that he will
continue to try to find appropriate group and individual counseling
and a suitable Alcoholics Anonymous (AA) group. Tr. at 138, 155. 

B.  Individual’s Wife

The wife confirmed that the individual last used alcohol on
Thanksgiving day (of 2006).  She indicated that he told her at that
time that he planned not to use alcohol any longer because it was
not making him feel well mentally and physically.  Tr. at 15.  She
does not believe that the individual currently has a problem with
alcohol abuse. She stated in this regard that they are both very
busy with their careers and raising their children so that they do
not have time to spend using alcohol.  Tr. at 18.  She supports his
efforts to abstain from alcohol and will not offer him alcohol or
press him to use it.  Tr. at 24-25.  
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C.  Individual’s Supervisors; Co-Worker/Friend

1.  High-Level Supervisor

The individual’s high-level supervisor has known him for about ten
years and sees him at work about two or three times a week.  He sees
the individual socially about three or four times a year.  Tr. at
34.  The last time they socialized, about two months ago, he noted
that the individual was drinking a soft drink.  Tr. at 35.  He does
not believe that the individual is currently using alcohol and noted
that the individual specifically mentioned to him that he has ceased
alcohol use.  Tr. at 36, 38.  He testified that the individual is
a good performer on the job, that he was recently promoted, and that
there has never been an issue of on-the-job alcohol use.  Tr. at 44-
45.  

2.  Mid-Level Supervisor

The individual’s mid-level supervisor has known him for about ten
years and sees him on the job about three times a week.  He sees him
outside of work about ten times a year.  Tr. at 50-51.  Within the
last year, he recalls that the individual was not using alcohol at
a party.  Tr. at 53.  He indicated that the individual told him that
he had stopped using alcohol about two or three months ago because
his job and his family were more important to him than using alcohol
Tr. at 57.  

3. Co-Worker/Friend

This witness has known the individual for about twelve years, and
they have been working together for six years. Tr. at 59.  He sees
the individual for several days at a time on a shift, and sees him
off-duty, socially, about once or twice a week.  Tr. at 61-62.  He
believes that the individual is not currently using alcohol and that
he stopped at least one month ago, although he is unable to provide
a precise date when that abstinence period began.  Tr.at 67-68.  

D.  EAP Counselors

1.  EAP Counselor #1

This witness is a certified employee assistance professional with
substance abuse training.  Tr. at 106.  She stated that she first
saw the individual around Thanksgiving time, and advised the
individual to seek the advice of his medical doctor and to seek
alcohol counseling.  Tr. at 107, 109.  She has also encouraged him
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to attend AA, and stated that she was working with him to find an
AA group in which he feels comfortable, and to find other programs
that are suitable for him.  Tr. at 107-109.  She indicated that she
does not “treat” clients but rather seeks out references for them
to help them get the appropriate treatment. Tr. at 112.  She would
like to see the individual receive counseling and suitable treatment
on a regular basis for the next six to twelve months, and find an
appropriate AA group.  Tr. at 114.  She believes that he has made
important changes in his life and needs some continuing education
to reinforce those changes.  Tr. at 140.  

2.  EAP Counselor #2

This witness has a masters degree in counseling and is a licensed
social worker and alcohol and drug counselor.  Tr. at 117. He was
involved in two counseling sessions with the individual.  Tr. at
119.  He believes that the individual’s history of DUIs and other
alcohol-related incidents shows some problem with alcohol use.  Tr.
at 121.  However, he believes that the individual has matured, and
now understands what is important to him, compared with earlier
periods in his life when he used alcohol excessively.  Tr. at 124.
He has confidence in the individual’s resolve to remain abstinent
from alcohol.  Tr. at 125, 132.  He believes that the individual
needs a strong support network, including his wife, co-workers and
AA.   

E.  The DOE Consultant Psychologist

After listening to the testimony of all the above witnesses, the DOE
consultant psychologist reiterated her diagnosis that the individual
abused alcohol and needed to demonstrate one year of abstinence and
undergo a year of alcohol education and counseling to establish
rehabilitation.  She was convinced that the individual had
maintained abstinence for the period since November 2006, for two
months at the time of the hearing. She believes that the individual
is currently in “early partial remission,” and that this means he
is on the “right track.”  Tr. at 142-144.  She indicated that the
individual has matured and has a good support system.  She believes
that this support system which includes his home life, his children
and his job bodes well for him to be successful.  Tr. at 155.  

Nevertheless, she testified that the individual still needs to take
part in a counseling program and undergo random screening.  Tr. at
144-45.  She testified that an appropriate program would be alcohol
abstinence for one year and a formal counseling for one year.  She
believed that the EAP counselors had so far provided him with about
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two months of education. Tr. at 148-51.   She was therefore not
persuaded that he had shown rehabilitation as of the date of the
hearing, and believed that an additional ten months would be
appropriate.  Tr. at 151.

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (“the clearly consistent with the
interests of the national security test” for the granting of
security clearances indicates “that security-clearance
determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

The issue in this case is whether the individual has mitigated the
Criteria J and H security concerns, by demonstrating that he is
reformed and/or rehabilitated from alcohol abuse.  As discussed
below, I find that the individual has not yet resolved the concerns.
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I believe that, as he contends, the individual has abstained from
alcohol since Thanksgiving 2006. The individual’s wife testified
convincingly in this regard, as did his co-worker/friend.  These
witnesses see him most frequently outside work, and are in a good
position to give reliable testimony on this matter.  Further, the
witnesses who see him somewhat less frequently outside work, his
supervisors, also corroborated the individual’s testimony that he
has been abstinent since November 2006.  However, as of the date of
the hearing, the individual had maintained an abstinence period of
only about two months.  This is short of the year-long period
recommended by the DOE consultant psychologist, which seems to be
a reasonable abstinence period in this case.  

Moreover, the individual has not begun a regular alcohol
education/counseling program.  Although  he has taken steps towards
that goal, with the EAP counselors aiding him in this regard, he has
not completed that aspect of his rehabilitation.  The DOE consultant
psychologist and the EAP counselors all agreed on this point.  

Overall, I agree with the DOE consultant psychologist and the EAP
counselors that the individual had completed about two months of
rehabilitation towards the recommended year-long program.
Therefore, I find that the individual has made some important
progress.  However, I do not believe that he has shown he has
resolved the concerns regarding his alcohol abuse at this time. 

V.  CONCLUSION

As the foregoing indicates, the individual has not resolved the
Criteria H and J security concerns cited in the Notification Letter.
It is therefore my decision that the individual should not be
granted access authorization at this time.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: February 23, 2007
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Hearing Officer's Decision 

 
 
Name of  Case:   Personnel Security Hearing 
 
Date of Filing:     October 3, 2006 
 
Case Number:     TSO-0440 

    
 
This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization1 
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record of 
this proceeding, the individual’s access authorization should be granted. As discussed below, after 
carefully considering the record before me in light of the relevant regulations, I have determined that 
the individual’s access authorization should be granted. 
 
I.  Background 
 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
 

The individual is an employee of a DOE contractor.  Due to concerns about the individual’s past use 
of alcohol, the DOE local office conducted a Personnel Security Interview (PSI) with the individual 
on March 7, 2006.  See DOE Exhibit 5.  Because the security concern remained unresolved after the 
PSI, the DOE local office requested that the individual be interviewed by a DOE consultant 
psychiatrist.  The psychiatrist interviewed the individual on May 30, 2006.  See DOE Exhibit 3.  The 
DOE local office ultimately determined that the derogatory information concerning the individual 
created a substantial doubt about his eligibility for an access authorization, and that the doubt could 
not be resolved in a manner favorable to him.  Accordingly, the DOE local office proceeded to 
obtain authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. 
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The Notification Letter included a statement of that derogatory information and informed the 
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt regarding his eligibility for access authorization.  The individual requested a 
hearing, and the DOE local office forwarded the individual’s request to the Office of Hearings and 
Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, a co-worker, and the DOE consultant psychiatrist.  The DOE Counsel and the 
individual submitted exhibits prior to the hearing. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence 
that raises a concern about the individual’s eligibility to hold a DOE access authorization, as well as 
the evidence that mitigates that concern.  I conclude, based on the evidence before me and for the 
reasons explained below, that the security concern in this case has been sufficiently resolved. 
 
II.  Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding the 
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized 
this information as indicating that the individual has been or is a user of alcohol habitually to excess, 
or has been diagnosed as alcohol dependent or as suffering from alcohol abuse.  DOE Exhibit 1 
(citing 10 C.F.R. § 710.8(j)). 
 
This statement was based on seven prior alcohol-related arrests of the individual over a period from 
May 1989 through December 2002.  The Notification Letter also cited a June 1, 2006 report by the 
DOE consultant psychiatrist concluding that the individual suffered from “Alcohol Abuse, in 
sustained partial remission.”  DOE Exhibit 3. Elaborating on his diagnosis in his hearing testimony, 
the DOE consultant psychiatrist stated, “I put down that the problem was in sustained remission 
because he hadn't had any significant problems for more than a year before I saw him.”  Transcript 
of Personnel Security Hearing (Tr.) at 13.  The individual has not challenged any of the facts 
underlying the DOE psychiatrist’s diagnosis, and at the hearing acknowledged that he has had 
problems with alcohol in the past.   See, e.g., Tr. at 61, 64. 
 
In other DOE access authorization proceedings, Hearing Officers have consistently found that the 
excessive use of alcohol can impair an individual’s judgment and reliability, and his ability to 
control impulses.  These factors amplify the risk that the individual will fail to safeguard classified 
matter or special nuclear material. See, e.g., Personnel Security Hearing, Case No. TSO-0168, 
29 DOE ¶ 82,807 (2005) (and cases cited therein).  The remainder of this decision will focus on 
whether this legitimate security concern has been resolved. 
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B.  Whether the Security Concern Has Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether granting 
or restoring access authorization "would not endanger the common defense and security and would 
be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; 
the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors. 

 
10 C.F.R. § 710.7(c).  I find that the factors above most relevant to the present case are “the 
frequency and recency of the conduct;” “the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes,” and “the likelihood of continuation or recurrence,” the last 
being the determinative issue in this case. 
 
The individual testified at the hearing that he has not consumed alcohol since July 2006.  Tr. at 49.  
This testimony was corroborated by the testimony of the individual’s wife, who also testified that, 
given the problems caused in the past by the individual’s drinking, she would leave him if he started 
drinking again.  Tr. at 48-52. 
 
The individual explained his reasons for quitting drinking in July 2006.  “In our meeting together 
[the May 30, 2006 psychiatric evaluation], it showed me I had some -- some kind of a problem and I 
needed to fix it, to cut down more or to quit.”  Tr. at 64.  Around the same time, the individual was 
asked to be a mentor in a state program for teenagers who had dropped out of school.  “[T]hey were 
asking anybody in the family that would be willing to do it, and I said I'll -- I could do that, I can 
step up to the plate. . . .  I'm going to set an example."  Tr. at 61. 
 
After the testimony of the other witnesses, the DOE psychiatrist, in what he described as, “for me, an 
unusual turnaround,” stated that he thought “the seven months sobriety, given the other factors that 
are in place, would be enough to indicate to me that there's currently adequate evidence of 
rehabilitation or reformation . . . .”  Tr. at 76-77.  He remarked that what he had heard at the hearing  
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was “all positive” and cited multiple and specific reasons supporting his conclusion.  Tr. at 72, 73-
77.   
 
First, the psychiatrist stated that he had “no reason to doubt that [the individual’s] last drink was 
July, seven months ago. I think his wife sees him all the time, and one thing about his pattern of 
drinking before is he just got either intoxicated or drank a lot of beer on Saturday, so I think it would 
be easy to see if he continued in that pattern, his wife would have noticed it . . . .”  Tr. at 75.  Second, 
he noted that the individual’s “wife said all the right things, as far as a support system.” Tr. at 73.  In 
particular, he noted that it was “rare in these hearings” for a wife to state that she would leave her 
husband were he to begin drinking again, adding that the individual’s wife “struck me as being 
honest . . . .”  Tr. at 74, 75.  Third, he testified that the individual offered a “believable” motivation 
for his decision to quit drinking, in that he wanted to set an example as a youth mentor. Tr. at 74.  
Fourth, he was impressed by the individual’s response to the psychiatrist’s report.  “The key thing,” 
the psychiatrist testified, is that “when he was told about a problem and saw that it was going to 
affect something significant, he -- he responded and stopped drinking.”  Tr. at 75.  Fifth, the 
psychiatrist noted that the individual “self-reported his problem accurately, and that was verified 
today. So that's a plus, . . . and that's different than usually happens.”  Tr. at 80.  Finally, the 
psychiatrist found it significant that the individual “now had a year and no new episodes -- or almost 
a year since I saw him, eight months or so, and we're looking now at a last clinically significant 
problem in 2002, which is . . . a long ways ago.”  Tr. at 76. 
 
After citing all of the above, the DOE psychiatrist concluded, that he 

 
would put the money on that he's going to be able to maintain his sobriety for the 
next year or two, and then I would be able to vouch for saying that it looks like 
rehabilitation or reformation is in place and that there's a low likelihood that he's 
going to relapse into alcohol-related problems. 

 
Tr. at 76-77. 
 
I found the DOE psychiatrist’s testimony to be well-reasoned, supported by the facts, and persuasive 
overall.  I concur in his opinion that there are facts in this case that are “rare in these hearings” and 
that these factors, such as the strong support of the individual’s wife and the individual’s honesty in 
reporting and facing up to his problems, bode well for his chances of maintaining his sobriety.  
There was clearly a period in the individual’s life when he got into trouble frequently (seven times, 
in fact) due to his drinking, and the frequency of this conduct from 1989 to 2002 does indeed raise a 
concern. But, as the DOE psychiatrist noted, the individual’s “last clinically significant problem” 
was nearly five years ago.  In the time since, the individual has not only managed to stay out of 
trouble, but has made the positive choice to quit drinking altogether.  
 
As stated above, I am directed under the Part 710 regulations to make a predictive assessment, which 
in the case of concerns relating to alcohol use boils down to assessing the likelihood that the  
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individual will use alcohol to excess in the future.  Based upon all of the evidence before me, I agree 
with the opinion of the DOE psychiatrist that there is only a low risk that the individual will abuse 
alcohol in the future.  As I find what risk there is to be acceptable, the security concern in this case 
has been sufficiently resolved. 
 
III.  Conclusion 
 
Upon consideration of the record in this case, I find that there is evidence that raises a substantial 
doubt regarding the individual’s eligibility for a security clearance.  However, I find that the concern 
raised by that evidence has been sufficiently mitigated such that, “after consideration of all the 
relevant information, favorable and unfavorable,” I can conclude that granting the individual’s 
“access authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).  The parties may seek review 
of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 12, 2007 



*  The original of this document contains information which is subject to withholding from 
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DEPARTMENT OF ENERGY 
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Hearing Officer's Decision 

 
 
Name of  Case:   Personnel Security Hearing 
 
Date of Filing:     October 3, 2006 
 
Case Number:     TSO-0441 

    
 
This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization1 
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record of 
this proceeding, the individual’s access authorization should be granted. As discussed below, after 
carefully considering the record before me in light of the relevant regulations, I have determined that 
the individual’s access authorization should not be granted. 
 
I.  Background 
 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
 

The individual is an employee of a contractor at a DOE facility.  Due to concerns about the 
individual’s past use of alcohol, the DOE local office conducted a Personnel Security Interview 
(PSI) with the individual on March 6, 2006.  See DOE Exhibit 5.  Because the security concern 
remained unresolved after the PSI, the DOE local office requested that the individual be interviewed 
by a DOE consultant psychiatrist.  The psychiatrist interviewed the individual on June 8, 2006.  See 
DOE Exhibit 3.  The DOE local office ultimately determined that the derogatory information 
concerning the individual created a substantial doubt about his eligibility for an access authorization, 
and that the doubt could not be resolved in a manner favorable to him.  Accordingly, the DOE local 
office proceeded to obtain authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. 
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The Notification Letter included a statement of that derogatory information and informed the 
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt regarding his eligibility for access authorization.  The individual requested a 
hearing, and the DOE local office forwarded the individual’s request to the Office of Hearings and 
Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his supervisor, two coworkers, his wife, his parents, a long-time friend of the individual, 
and the DOE consultant psychiatrist.  The DOE Counsel submitted exhibits prior to the hearing. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence 
that raises a concern about the individual’s eligibility to hold a DOE access authorization, as well as 
the evidence that mitigates that concern.  I conclude, based on the evidence before me and for the 
reasons explained below, that the security concern in this case remains unresolved. 
 
II.  Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding the 
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized 
this information as indicating that the individual has been or is a user of alcohol habitually to excess, 
or has been diagnosed as alcohol dependent or as suffering from alcohol abuse.  DOE Exhibit 1 
(citing 10 C.F.R. § 710.8(j)). 
 
These statements were based on charges against the individual of Driving While Intoxicated (DWI) 
in 1998 (measured blood alcohol content (BAC) of 0.21% or 0.22%) and 1999 (measured BAC of 
0.18%), Minor in Possession of Alcohol in 2001, and his involvement in an alcohol-related 
automobile accident in 2002.  Id.  The Notification Letter also cited a June 8, 2006 report by the 
DOE consultant psychiatrist concluding that the individual suffered from “Alcohol Abuse, in early 
full remission.”  DOE Exhibit 3. Elaborating on his diagnosis in his hearing testimony, the DOE 
consultant psychiatrist stated, “the fact that he was continuing to drink and didn't think he had a 
problem, I thought, set him up at a high risk for having future binge drinking episodes.”  Hearing 
Transcript [hereinafter Tr.] at 22-23. 
 
The individual does not dispute that he was involved in the four alcohol-related incidents from 1998 
to 2002.  As for the DOE consultant psychiatrist’s diagnosis, the individual acknowledged,  “I could 
see it [alcohol] being a factor when I was younger,” though he contends that he has changed his 
behavior since his most recent alcohol-related incident in 2002.  Tr. at 104. 
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[I]t is legal to drink in America. Being evaluated in that from a psychiatrist like [the 
DOE consultant psychiatrist], I mean, just based off of previous interviews and stuff 
like that, and past experiences that I -- that happened to me in the past, previously 
with DWIs, the alcohol incidents and all that stuff, it's kind of hard to -- to determine 
that I'm an alcohol abuser just by that, because it is something that happened in the 
past. 

 
Tr. at 127.  However, because the individual has not challenged the facts upon which the 
psychiatrist’s diagnosis was based, nor presented any conflicting expert opinion based on those 
facts, I have no reason to question the validity of the diagnosis. 
 
With or without the diagnosis, the undisputed facts in this case raise a valid concern as to whether 
the individual will use alcohol to excess in the future.  In other DOE access authorization 
proceedings, Hearing Officers have consistently found that the excessive use of alcohol can impair 
an individual’s judgment and reliability, and his ability to control impulses.  These factors amplify 
the risk that the individual will fail to safeguard classified matter or special nuclear material. See, 
e.g., Personnel Security Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807 (2005) (and cases cited 
therein).  
 

B.  Whether the Security Concern Has Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether granting 
or restoring access authorization "would not endanger the common defense and security and would 
be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; 
the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors. 
 

 
10 C.F.R. § 710.7(c).   
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The application of some of these factors somewhat mitigates the security concern in this case.  The 
individual was 16 and 17 years old, respectively, at the time of his two DWI arrests in 1998 and 
1999, was 18 when he was arrested for Minor in Possession of Alcohol in 2001, and was 19 at the 
time of his alcohol-related automobile accident in 2002.  He is now 25 years old.  Thus, in his favor 
are the facts that he was quite young at the time of all these incidents, and over five years have 
passed since the most recent one.  I have no reason to doubt the individual’s testimony, corroborated 
by several of the witnesses at the hearing, that he has used alcohol more responsibly in the last five 
years.  Tr. at 8-9, 47, 52, 56, 62-63, 69-70, 87-89, 104, 106-11. 
 
What remains, however, is the opinion of the DOE consultant psychiatrist.  Such expert testimony is 
very helpful in a case such as this in evaluating “the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes” and the ultimate issue in this case, “the 
likelihood of continuation or recurrence . . .”  In this case, the DOE consultant psychiatrist is 
obviously aware of how young the individual was at the time of his alcohol-related problems, and 
acknowledges more recent changes in the individual’s behavior. 

 
Often drinking problems are worse when someone's younger, but not always.  
Alcoholism can go the other way, too, where it gets worse and worse with time. So 
it's difficult to say.  But like you say, often it can be a result of immaturity and kind 
of things that happened "when I was young and crazy," that sort of excuse. That 
often happens, that the person matures. 
 
. . . . 
 
And I'm sure if I were the expert witness on behalf of [the individual], I would 
definitely be pointing out that these did happen when he was young and immature. 
He's got children now and responsibilities. 
 
. . . . 
 
[I]n [the individual’s] case, it looks to me roughly that he's maturing as he gets older 
and takes the responsibilities that he's choosing, raising a son, beginning a career -- 
as he takes those on, he's maturing more and sounds like is controlling his drinking 
better, is what it appears. 

 
Tr. at 24, 100-01.  Nonetheless, based on the individual’s history and the resulting diagnosis, the 
psychiatrist recommended “outpatient treatment of moderate intensity . . . .  By moderate intensity I 
mean a treatment regimen such as Alcoholics Anonymous at least once per week.  His treatment 
should include maintenance of sobriety (abstinence from alcohol).  Duration of such treatment 
should be for a year . . .”  DOE Exhibit 3.  As the DOE consultant psychiatrist explained in his 
hearing testimony, “treatment so much increases the odds that you're going to be successful that I 
always recommend it . . . .”  Tr. at 31-32. 
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Contrary to these recommendations, the individual has not refrained from drinking, and in fact 
testified to consuming alcohol on the Thanksgiving, Christmas, and New Year’s Eve prior to the 
hearing.  Tr. at 104-05, 112.  The DOE consultant psychiatrist found it significant that the individual 
did not heed his recommendations. 

 
[A]nother reason I think I would raise the bar in assessing him is that he read my 
report and saw that at least in terms of the DOE's psychiatrist, that one of the 
conditions for his clearance . . .  was that he be sober for a year and get into some 
treatment. A key thing in assessing alcohol problems is functional impairment, and 
that can be relative to what functions you need to perform. If you're a surgeon, for 
instance, you shouldn't take a drink -- one drink before you go into a surgery. Once 
he learned that one of the functional requirements of his job and his -- or his 
clearance anyway, maybe his career advancement, was that he should be sober for a 
year, if he thereafter is unwilling or unable to stop drinking, that says something. 

 
Tr. at 125.2 
 
I recognize that it may seem unfair to expect an individual to follow recommendations based on a 
diagnosis with which he disagrees.  However, I would not draw a negative inference from an 
individual’s failure to follow the recommendations of a DOE consultant psychiatrist if I did not find 
the diagnosis were valid in the first place.  Conversely, I logically could not rely upon an 
individual’s behavior in reaction to a diagnosis as post facto support for a diagnosis that I would 
otherwise find invalid.  But it is troubling that the individual, in the face of a valid diagnosis, and in 
the absence of any reasonable basis for him to disregard that diagnosis and the resulting 
recommendations, has not since completely abstained from the use of alcohol. 
 
Finally, as to the likelihood that the individual will drink to the point of intoxication (defined as a 
BAC of 0.08% or above) in the future, the DOE consultant psychiatrist concluded after hearing the 
testimony of the other witnesses, “[I]f I had to put money on it, and put down a bet, I would put my 
money at this point in time that he's going to have an episode of intoxication over the next year or 
two, given what I've heard . . . .”  Tr. at 120, 123. 
 
The weight of the evidence in the record, in particular the sole expert testimony presented at the 
hearing, supports a finding that the individual will likely drink to the point of intoxication in the 
future.  Given the security concerns associated with a clearance holder under the influence of  

                                                 
2 As noted above, I give the individual credit for using alcohol more responsibly in recent years.  Supra p. 4; 

Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, Guideline H,  
http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf (December 29, 2005) (describing the establishment 
of a pattern of responsible use as a condition that could mitigate a security concern arising from alcohol abuse).  
However, a pattern of responsible use is not necessarily sufficient to fully mitigate a security concern based on alcohol 
abuse, particularly where a psychiatrist has recommended at least one year of complete abstinence, as in the present case.  
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alcohol, such a risk is not acceptable.  I therefore conclude that  the security concerns raised by the 
individual’s use of alcohol have not been sufficiently resolved. 
 
III.  Conclusion 
 
Upon consideration of the record in this case, I find that there is evidence that raises a substantial 
doubt regarding the individual’s eligibility for a security clearance.  In addition,  I find that the 
concern raised by that evidence has not been sufficiently mitigated such that, “after consideration of 
all the relevant information, favorable and unfavorable,” I can conclude that granting the 
individual’s “access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).  The individual 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 
710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 20, 2007 



*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 

 
July 25, 2007 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  October 6, 2006 

 
Case Number:  TSO-0442 

 
This Decision concerns the continued eligibility of  XXXXXXXXX (hereinafter referred to as 
“the individual@) to hold an access authorization (or “security clearance”) under the regulations 
set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual=s 
access authorization should not be restored at this time.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor and held a security 
clearance as a condition of his employment.  The individual informed DOE of an alcohol-
related arrest.   In order to resolve the security concern arising from the arrest, the local DOE 
security office (LSO) conducted a Personnel Security Interview (PSI) with the individual in -
December 2005.  The PSI did not resolve the concern and in March 2006, a DOE consultant-
psychiatrist evaluated the individual.  The psychiatrist diagnosed him as suffering from alcohol 
dependence, without adequate evidence of rehabilitation or reformation, an illness which 
causes or may cause a significant defect in his judgment or reliability.     
 
In June 2006, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his continued eligibility for access 
authorization. Notification Letter (June 14, 2006).  The Notification Letter stated that the 
derogatory information regarding the individual falls within 10 C.F.R. ' 710.8 (h) and (j) 
(Criteria H and J).  DOE invoked Criterion H based on information in its possession that the 
individual has an illness or mental condition that causes or may cause a significant defect in 
his judgment or reliability. The DOE Operations Office invoked Criterion J on the basis of 
information that the individual has been or is a user of alcohol habitually to excess, or has been 
diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.  10 C.F.R.    § 710.8 (j). 
 In this regard, the Notification Letter cites the diagnosis of the DOE consultant-psychiatrist that 
the individual suffers from alcohol dependence, which in the opinion of the DOE consultant-
psychiatrist is an illness or mental condition that causes or may cause a significant defect in 
the individual’s judgment or reliability.  10 C.F.R. § 710.8 (h).      
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In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on his 
own behalf and also elected to call his wife, his substance abuse counselor, a colleague and a 
friend as witnesses.  The transcript taken at the hearing shall be hereinafter cited as ATr.@  
Various documents that were submitted by the DOE counsel during this proceeding constitute 
exhibits to the hearing transcript and shall be cited as AEx.@   Documents submitted by the 
individual shall be cited as “Ind. Ex.” 
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with absolute certainty an 
individual=s future behavior, as the Hearing Officer I am directed to make a predictive 
assessment.  There is a strong presumption against the granting or restoring of a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (Aclearly consistent 
with the national interest@ standard for the granting of security clearances indicates Athat 
security determinations should err, if they must, on the side of denials@); Dorfmont v. Brown , 
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption 
against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in 
this matter.  In resolving the question of the individual=s eligibility for access authorization, I 
have been guided by the applicable factors prescribed in 10 C.F.R. ' 710.7(c): the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include 
knowledgeable participation; the frequency and recency of the conduct; the age and maturity of 
the individual at the time of the conduct; the voluntariness of the participation; the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuance or recurrence; and other relevant and material factors.  After due 
deliberation, it is my opinion that the individual=s access authorization should not be restored 
at this time because I cannot conclude that such a restoration would not endanger the common 
defense and security and would be clearly consistent with the national interest.  10 C.F.R. ' 
710.27(a).  The specific findings that I make in support of this determination are discussed 
below. 
 

A. Findings of Fact 
 

In January 1996, at the age of 17, the individual was arrested and charged with driving under 
the influence (DUI).  Ex. 28 at 52-55.   In July 1997, he entered the military.  Id. at  
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35.  In January 2000, while still in the military, he was arrested and charged with DUI for the 
second time.  Id. at 12.  His blood alcohol content (BAC) was .09.  Id. at 17.  He attended DUI 
school for 3 months, paid a fine, and was placed on three years probation.  Id. at 21.  He was 
also admitted to a 30 day alcohol treatment program. In March 2000, he was diagnosed as 
alcohol dependent and ordered by the military to attend one year of Alcoholics Anonymous 
(AA) and one appointment per week with a substance abuse counselor.  Id. at 28-29.  Despite 
being diagnosed as alcohol dependent, he did not think he had a problem with alcohol at that 
time.  Id. at 27-28.  He resumed consuming alcohol during the last two years of his military 
service until discharged in September 2001.   He was hired by a DOE contractor in October 
2001.   Ex. 24. 
 
In May 2002, the individual was evaluated by a DOE psychiatrist and again diagnosed as 
suffering from alcohol dependence, episodic.  Ex. 15.  Medical tests showed that the individual 
had elevated liver enzymes, and the DOE psychiatrist advised the individual to stop drinking 
immediately because elevated liver enzymes can cause cirrhosis of the liver, a potentially fatal 
condition.  Id.  The psychiatrist also found the pattern of enzyme elevation to be consistent with 
the elements of alcoholic hepatitis.  The doctor stated that the individual was “upset” with the 
diagnosis of hepatitis and also opposed the psychiatrist’s request that he stop drinking.  Ex. 
15 at 2.  Nonetheless, in August 2002, the individual signed a 12-month Employee Assistance 
Program (EAP) recovery agreement.  Ex. 27 at 8-9.  That agreement contained a diagnosis of 
alcohol dependence.  The recovery agreement mandated a random breath test once a month, 
a random monthly urine test, and a random blood test every three weeks.   In February 2003, 
the individual was  evaluated by a second DOE psychiatrist.  Ex. 13.  The DOE psychiatrist 
concluded that the individual had been a user of alcohol habitually to excess from 1997 to 
2001, but d id not meet the criteria for alcohol dependence. Id. at 12-14.  In February 2003, the 
individual was granted a security clearance.  Ex. 5.   The individual renewed the recovery 
agreement that year and every year thereafter. 
 
In October 2005, the individual went to a nightclub with a friend who was visiting from out of 
town.  Ex. 26 (2005 PSI) at 1-5.  On his way home, he was arrested by the police and charged 
with DUI after his BAC was tested at 0.14.  Despite the amount of alcohol in his blood, the 
individual did not consider himself intoxicated at the time.  Id. at 14-16.  The individual 
reported the incident to the LSO.  The LSO scheduled a PSI in December 2005 in order to 
resolve the security concerns.  At the PSI, the individual stated his intention not to drink in the 
future.  Id. at 26.  However, the PSI did not resolve the security concerns and the LSO 
requested a psychiatric evaluation of the individual.   
 
The individual enrolled in a six-week intensive outpatient program in November 2005.  The 
individual also began weekly group sessions with an alcohol counselor in February 2006.   The 
individual was suspended from his job, but continued to meet his EAP counselor monthly and 
take random drug and alcohol screens.  Indiv. Ex. 2; Tr. at 32.   
 
In March 2006, a DOE psychiatrist interviewed the individual for approximately one hour and 
completed a report of the interview for the record.  Ex. 12 (Report).  The psychiatrist concluded 
that the individual met four criteria for alcohol dependence in early full remission and with 
physiological dependence, an illness that causes or may cause a significant  
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defect in the individual’s judgment or reliability.   Id. at 10. He also concluded that the individual 
was a user of alcohol habitually to excess from 1997 to 2001.   Id. at 9.  The individual did not 
present adequate evidence of rehabilitation or reformation from his alcohol problems.  Id. at 
10.  In order to show adequate evidence of rehabilitation from this condition, the DOE 
psychiatrist recommended in his report that the individual either: (1) attend Alcoholics 
Anonymous (AA) and work the 12 Steps with a sponsor at least once a week for a minimum of 
200 hours in two years, and abstain from alcohol for two years; or (2) complete a six-month 
alcohol treatment program and abstain for three years.  Id.  In order to demonstrate 
reformation from alcohol dependence, the individual must abstain for five years, or abstain for 
at least two years if he attends one of the two rehabilitation programs above. Id.     
   
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment and 
reliability, individuals who use alcohol to excess may be susceptible to being coerced or 
exploited to reveal classified matters.  These security concerns are indeed important and have 
been recognized by a number of Hearing Officers in similar cases.@  Personnel Security 
Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting Personnel Security 
Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).   In this case, the 
individual was diagnosed by a DOE psychiatrist as suffering from alcohol abuse and has a 
history of alcohol-related arrests.  Therefore, DOE=s security concerns are valid and the 
agency has properly invoked Criteria H and J in this case. 

 
C.  Hearing Testimony 
 

1. The DOE Psychiatrist 
 
The DOE psychiatrist testified at the beginning of the hearing and was present during the 
entire proceeding.  He first evaluated the individual in 2003 in response to a possible security 
concern about excessive alcohol consumption.  Tr. at 12-14.  The individual had listed two 
DUIs, in 1996 and 2000, in his Questionnaire for National Security Positions (QNSP).   After 
interviewing the individual, the psychiatrist concluded at that time that the individual had been a 
user of alcohol habitually to excess in the past, but there was no evidence of a current problem. 
 He could only score two of the required three criteria set forth in the Diagnostic and Statistical 
Manual of the American Psychiatric Association,  IVth Edition TR (DSM-IV TR) as positive, 
so was not able to diagnose the individual as alcohol dependent.  At the end of the interview, 
the psychiatrist remembered telling the individual that any future alcohol problems would result 
in an unfavorable evaluation.   Id. at 15.  
 
In March 2006, the psychiatrist interviewed the individual again as a result of his October 2005 
DUI.  Id.  Based on the individual’s response to the psychiatrist’s questions, the psychiatrist 
concluded that the individual was alcohol dependent according to the DSM-IV TR.  Id. at 16.  
The psychiatrist also concluded that the individual had been in denial around the time of his 
2003 evaluation. The psychiatrist found that the individual’s treatment program at the time of 
the evaluation--completion of a six-week intensive  
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outpatient program, 40 AA meetings, no sponsor, no work on the 12 Step Program--was not 
adequate evidence of rehabilitation or reformation.  Id. at 21.  In order to show adequate 
evidence of rehabilitation, the DOE psychiatrist recommended  that the individual attend AA 
with a sponsor and do the 12 Step program once a week for 200 hours over two years and 
abstain from alcohol for two years. In the alternative, the individual could attend an alcohol 
treatment program.  Id. at 22.  The psychiatrist said that he no longer recommends one year of 
abstinence because too many individuals relapsed and returned to him for evaluation.  He now 
requires two years of abstinence as adequate evidence of rehabilitation from alcohol 
dependence.     In order to show reformation, the individual must abstain for five years.  Id.  at  
22-23.   The psychiatrist was adamant that two years was the minimum length of abstinence 
required for a favorable recommendation, but did admit that the individual is now in sustained 
full remission.  Id. at 26-31. 
 
 2.  The Individual’s Alcohol Counselor 
 
The individual’s alcohol counselor was a licensed substance abuse counselor with a master’s 
degree in counseling and 13 years in private practice.  Id. at 62.  He had previously worked 
with the DOE psychiatrist in a local intensive outpatient program.  The EAP counselor referred 
the individual to the alcohol counselor.  At the time the individual had been suspended from his 
job, was looking for work, and according to the alcohol counselor, had lost his self-esteem.  
The individual was embarrassed the first four months that he began to see the counselor 
because he was unemployed and had embarrassed his family.  Id. at 63.  The counselor 
noticed something was bothering the individual and asked him to participate in an individual 
session.   After the individual session, the counselor testified that the individual began to 
realize his own importance and potential.  The individual got a temporary job and began to 
recover his self-respect.  He never missed a meeting, and his wife was very supportive of his 
attendance at the sessions.  Bonding with his daughter helped the individual to keep going, as 
well as having a good sponsor and the respect of his co-workers.    Id. at 66.  According to the 
counselor, the individual’s risk of relapse is less than 10% due to his strong family support 
system.  He argues that the individual “turned the corner” in his alcohol problem in July 2006 
during a session when he came out of his state of denial.  The alcohol counselor and the EAP 
counselor stay in touch with each other regarding the individual’s treatment.  He considers the 
individual sober and in recovery.  Id. at 70-71.  The individual has maintained his sobriety even 
in social situations that prior to treatment would have caused him to resume drinking.  Id. at 73. 
  
  

3.  Other Witnesses 
 
As further evidence of rehabilitation and reformation, the individual presented the testimony of 
his wife, a colleague, and a fellow member of the alcohol counselor’s group sessions.  The 
wife has been married to the individual for one year, but they have known each other since high 
school.  Id. at  100.  She does not recall seeing the individual drink since 2002, and alleges 
that he is not bothered when others around him drink alcohol.  Id. at 104-106. During the time 
that the individual was suspended, he spent a lot of time with their child, and that has helped 
their family.  Id. at 103.  She said that they now socialize with a different group of people, not 
those who may drink heavily.  He has told her that he has no intention to drink and she supports 
that goal.  Id. at 104.  
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A colleague of the individual, a union official, also testified on his behalf.  He described the 
individual as very responsible and the type of employee he wanted to support. Id. at 90-92. 
The colleague testified that he was impressed with the individual because the individual had 
“humbled himself” to go through treatment and the administrative review process.  Id. at 90.  
He asserted that the individual was handling the pressure of his suspension well, and behaved 
admirably in admitting his mistake, especially knowing that his former colleagues are aware of 
the matter.   
 
An acquaintance of the individual also testified.  Tr. at 42.  The acquaintance is a recovering 
alcoholic and also attends group sessions with the counselor.  Id. at 43.  The acquaintance 
claims that he has seen the individual go through denial, but that in his opinion the individual is 
now very serious about his treatment.   Id. at 44.   The individual attends three to four meetings 
a week, has a sponsor, a counselor and a support network. He said that the individual talks 
about his wife and daughter often.  Id. at 48. 
 

4.  The Individual  
 
The individual testified that he had completed 17 months of abstinence at the time of the 
hearing.  Tr. at 32.  After the October 2005 DUI, he attended a six-week Intensive outpatient 
program at a local hospital in December 2005.  He participates in weekly group therapy with 
the alcohol counselor for one and a half hour, has an AA sponsor (who was not able to testify), 
and is working a 12-Step Program with his sponsor.  His last drink was in October 2005, the 
night of the arrest.  He has had a sponsor since February 2007.  Id. at 35.  He has attended 
127 AA meetings, has a one year token, and is working on the third step of the 12 Step 
Program. Id. at 35-36.   He has a recovery agreement with EAP that he extends every August, 
and as part of that agreement he has monthly alcohol screens and a monthly meeting with an 
EAP counselor. 1   Id. at 38.  The individual does not intend to drink in the future and avoids 
people and places that may cause him to drink alcohol.  Id. at 124.   
 
D.  Evidence of Rehabilitation and Reformation 
 
Based on the record and the witness testimony at the hearing, I conclude that the individual is 
a very active and sincere participant in his alcohol recovery program.  The individual has 
regularly attended AA meetings and alcohol counseling sessions for 17 months prior to the 
hearing, since his arrest in October 2005.  In addition, the witnesses testified credibly that the 
individual has not consumed alcohol in at least 17 months.  Nonetheless, the DOE psychiatrist 
listened to the testimony during the hearing and concluded that although the individual has 
been abstinent for 17 months and now has good insight into his alcohol problem, he has not 
had sufficient treatment nor been abstinent long enough to demonstrate adequate evidence of 
rehabilitation or reformation from alcohol dependence.   
 

                                                 
1 The EAP counselor, a clinical psychologist, submitted a letter recommending a favorable determination for the 
individual.  He wrote that the individual has maintained 17 months of sobriety and  has been an “excellent and committed 
participant” in the EAP recovery program.  The psychologist has worked with the individual for one year and meets with 
the individual monthly, even though  the individual is currently employed full-time with another company.  Ind. Ex. 2.    
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In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions of 
mental health professionals regarding rehabilitation or reformation.  See Personnel Security 
Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, the DOE psychiatrist 
testified that the individual did not present adequate evidence of rehabilitation or reformation.  
The psychiatrist argues that there is an unacceptable level of risk of relapse if the individual 
does not complete two full years of treatment and sobriety, given the individual’s pattern of 
alcohol-related legal problems and his broken promises that he would not drink in the future.  
On the other hand, the individual’s alcohol counselor testified that the individual is now sober 
and in recovery.  He credits the individual’s strong family support, commitment to his recovery, 
and good working relationship with a sponsor for his current sobriety.  The counselor was very 
impressed by the way that the individual “surrendered” and admitted that he was an alcoholic, 
but also realized that he had a bright future.   
 
After evaluating the evidence in this case, I find that the individual has not sufficiently mitigated 
the security concerns of Criteria H or J at this time.  10 C.F.R. ' 710.8 (h) and (j). To his credit, 
there is no evidence in the record to dispute his contention that he has abstained from alcohol 
for 17 months at the time of the hearing.  The individual now demonstrates a healthy attitude 
towards rehabilitating himself from alcohol dependence.  He is very committed to his treatment 
program, his family, and his job. He attends EAP sessions faithfully even though he no longer 
works on site.  He continues to communicate with his union representative.  All mental health 
professionals involved in this case agree that the individual is on the right track towards 
rehabilitation and has a good treatment program in place. However, the length of the 
individual’s sobriety--he has been sober and in treatment for 17 months, seven months less 
than the two years recommended by the DOE psychiatrist--prevents a consensus among the 
experts that the individual manifests adequate evidence of rehabilitation.  The DOE 
psychiatrist was satisfied with the individual’s program, but was not willing to give him a 
favorable recommendation until he has achieved two years of abstinence, which will occur in 
October 2007 if the individual continues to be abstinent.  This time requirement was proposed 
because of the relatively high relapse rate of alcoholics who have attained one year of 
abstinence compared to those with two years of abstinence.   
 
I find that the recommendation of the DOE psychiatrist is persuasive.  The individual had two 
DUIs prior to being granted a security clearance.  In 2002, during the process of applying for a 
clearance, he was informed that  his liver enzymes were elevated and that he had alcohol 
hepatitis.  He was upset when the first DOE psychiatrist gave him this diagnosis and advised 
him not to drink, but signed an EAP recovery agreement and renewed the agreement annually. 
In 2003, a second DOE psychiatrist warned the individual that further drinking could jeopardize 
his security clearance.   Unfortunately, despite the EAP agreement, the warnings and some 
alcohol treatment he was arrested for his third DUI in October 2005.  After the arrest, the 
individual began a more intense recovery program, and testified credibly that he has 
abstained from alcohol since then.  He appears free of denial about the severity of his alcohol 
problem.  However, based on a review of the individual’s record, especially his history of 
relapse, I agree with the DOE psychiatrist that the individual will not demonstrate adequate 
evidence of rehabilitation until he completes two years of abstinence and treatment.   
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IV. Conclusion 
 
In view of Criteria H and J and the record before me, I cannot find that restoring the individual=s 
access authorization prior to attaining two years of abstinence would not endanger the 
common defense and security and would be consistent with the national interest.  Accordingly, 
I find that the individual’s access authorization should not be restored at this time.  Any party 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 
C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 25, 2007 
 
 

 
 

 
 
 

 
 



1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                            September 11, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 3, 2006

Case Number: TSO-0443

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxxx (the individual) for access
authorization  1/ under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”
Based on the record before me, I have determined that the individual’s access authorization should
not be granted.

I. Background                          

The individual is employed at a DOE facility where his work requires him to have an access
authorization.  The local DOE security office denied the individual’s request for a security clearance
for reasons described in a Notification Letter issued to the individual on July 26, 2006.  The
Notification Letter alleges under 10 C.F.R. § 710.8(f) that the individual has “deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire
or a Questionnaire for Sensitive National Security Positions.” It also alleges that the individual has
been or is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol
dependent or as suffering from alcohol abuse.  10 C.F.R. § 710.8(j).

The security concerns in the Notification Letter are based on the following factual allegations. In
a personnel security interview (PSI), the individual falsified significant information about his use
of illegal drugs.  In addition, during this PSI, the individual stated that he consumes a six-pack of
beer on both Friday and Saturday nights, three weekends each month, and becomes intoxicated each
time.  See Notification Letter .  He also admitted that he drives after consuming a six-pack of beer
in an intoxicated state, three times a month.  Id.  In 2004, the individual was arrested and charged
with Careless Driving by Straddling and by Swerving Across the Marked Lanes of Traffic.  Id.  The
individual failed a field sobriety test and admitted that he had been drinking prior to the incident.
Id.  Because of these security concerns, the case was referred for administrative review.  The
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individual filed a request for a hearing on the concerns raised in the Notification Letter.  DOE
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  

At the hearing that I convened, the DOE Counsel elected to call one witness, a DOE Personnel
Security Specialist.  The individual called two witnesses, a senior security specialist employed where
the individual works and his mother.  The DOE submitted a number of written exhibits prior to the
hearing. 

II. Standard of Review

The hearing officer’s role in this proceeding is to evaluate the evidence presented by the agency and
the individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the common defense
and security and is clearly consistent with the national interest.  Any doubt as to the individual’s
access authorization eligibility shall be resolved in favor of national security.”  10 C.F.R. § 710.7(a).
I have considered the following factors in rendering this decision: the nature, extent, and seriousness
of the conduct; the circumstances surrounding the conduct; the individual’s age and maturity at the
time of the conduct; the voluntariness of the individual’s participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct,
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).  The
discussion below reflects my application of these factors to the testimony and exhibits presented by
both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual’s
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that granting his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.27(d).  In the present case, the individual has not convinced me that granting his security
clearance would not endanger the common defense and would clearly be in the national interest.  

III. Findings of Fact

On October 4, 2004, the individual signed a Questionnaire for National Security Positions (QNSP)
certifying that in the last seven years he had not illegally used or purchased a controlled substance.
He also certified that he had never been charged with or convicted of any offense related to drugs.
However, during a PSI conducted on March 23, 2006, the individual admitted that he used and
purchased marijuana from 1999 to 2003, and that he was arrested and charged with Possession of
Marijuana in June 2000.   Specifically, when questioned during his March 23, 2006 PSI, the
individual admitted that he had been arrested for drug possession and that he used marijuana while
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in high school in 1999 to 2002, and one other time after high school in 2003.  With respect to his
arrest for drug possession in 2000, the individual explained during his interview that  he was
informed by the courts that if he completed his terms of release after the arrest, the charge would be
removed from his record because he was 16 years old when it occurred.  The individual stated that
he believed that the charge had been completely removed from his record.  During this PSI, the
individual also admitted that he did not intend to report his past involvement with illegal drugs
unless he was confronted with the information. 

In addition to these falsification issues, issues regarding the individual’s alcohol consumption raised
security concerns.  The individual first began drinking alcohol while in high school around the age
of 16, usually in a social setting with friends at parties.  Since high school, the individual stated that
he currently consumes a “six-pack of beer on both Friday and Saturday nights, three weekends each
month, and becomes intoxicated each time.”  DOE Exhibit 8.  He admitted that he drives after
consuming a six-pack of beer in an intoxicated state, three times a month. 

On December 5, 2004, the individual was arrested and charged with Careless Driving by Straddling
and by Swerving Across the Marked Lanes of Traffic.  According to the individual, he was driving
down a “curvy” road.  He came to a stop light and was asked to pull over by the police.  When asked
whether he had been drinking, the individual admitted that he had consumed one 12 ounce bottle of
beer earlier that day about 45 minutes before he decided to drive.  The individual failed a field
sobriety test and was arrested because the officer thought he was drunk.  However, the individual
did not test positive for Driving Under the Influence (DUI) when he was given a Breathalyzer test.
The individual was not charged with DUI and was issued a citation for Reckless Driving/No
Insurance.  He was released on a $200 bond.  The individual was later found guilty of Reckless
Driving and paid a fine of less than $120.  After providing proof of insurance, that charge was
dismissed and no other penalties were assessed.  DOE Exhibit 2.    

IV.  Analysis

A. Security Concerns Cited Under 10 C.F.R. § 710.8(f)

False statements or misrepresentations by an individual in the course of an official inquiry regarding
a determination of eligibility for DOE access authorization raise serious issues of honesty, reliability,
and trustworthiness.  The DOE security program is based on trust, and when an access authorization
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted
again in the future.  See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752
at 85,515 (1995)(affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27
DOE ¶ 82,821 at 85,915 (1999), aff’d, Personnel Security Review, 27 DOE ¶ 83,030 (2000)
(terminated by OSA, 2000).  This security concern applies, however, only to misstatements that are
“deliberate” and involve “significant” information.  10 C.F.R. § 710.8(f) (Criterion F).  Based on the
record before me, I find that the individual deliberately misrepresented significant information during
his PSI.  Consequently, DOE properly invoked Criterion F when it denied the individual’s request
for access authorization.
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A finding of derogatory information does not, however, end the evaluation of evidence concerning
the individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-
0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No.
VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27
DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).  Cases involving verified falsifications or
misrepresentations are nonetheless difficult to resolve because there are neither experts to opine
about what constitutes rehabilitation from lying nor security programs to achieve rehabilitation.
Therefore, Hearing Officers must look at the statements of an individual, the facts surrounding the
misrepresentation or false statement and the individual’s subsequent history in order to assess
whether the individual has rehabilitated himself from the falsehood and whether granting the security
clearance would pose a threat to national security.  See Personnel Security Hearing (Case No. VSO-
0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review (Case No. VSA-0327), 28 DOE
¶ 83,005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case No. VSO-0418), 28
DOE ¶ 82,795 (2001).  In the end, as a Hearing Officer, I must exercise my common sense judgment
whether the individual’s access authorization should be granted after considering the applicable
factors prescribed in 10 C.F.R. § 710.7(c).  

B. Mitigation of Criterion F Concerns

The key issue in this case is whether the individual has brought forward sufficient evidence to
demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In
considering this question, I found that the nature of the individual’s misrepresentations was serious.
The individual’s lack of candor concerning an area of his life that could increase his vulnerability
to coercion or blackmail raises important security concerns.  The DOE must rely on individuals who
are granted access authorization to be honest and truthful; this important principle underlies the
criterion set forth in 10 C.F.R. § 710.8(f).  This principle has been consistently recognized by DOE
Hearing Officers.  See, e.g., Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821
at 85,915 (1999).    

The individual acknowledges that he did not accurately answer his 2004 QNSP regarding his past
use of illegal drugs.  However, he states that he had never completed a security questionnaire of that
nature before and was confused by the questions.  Transcript (Tr.) of Personnel Security Hearing at
167.  The individual asserted that his marijuana offense occurred when he was 16 years old and it
was adjudicated in a juvenile court.  See Individual’s Legal Arguments and Conclusions at 1.  He
indicated that he completed one year of probation in which he was monitored and submitted to
several drug tests which were all negative.  The individual further stated that he completed all the
requirements of his probation and was released from the juvenile court’s jurisdiction.  Id., Tr. at 166.
According to the individual, he answered the QNSP negatively regarding his past use of illegal drugs
because he did not believe the juvenile charge was on his record.  Id.  During the hearing, the
individual also asserted that he sought the advice of an older cousin in completing his QNSP.  Id.
at 164.  He stated that his cousin advised him to answer “no” to the drug use questions since he did
not currently smoke marijuana.  The individual reiterated that he believed that the juvenile court
proceeding was no longer a part of his record.  Id. at 166.  He further testified that he now completely
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understands the importance of answering the QNSPs as accurately and truthfully as possible.  Id. at
171.

A senior security specialist, who works for the DOE facility where the individual works, testified
on behalf of the individual.  She stated that she has worked in the courthouse and is familiar with
the disposition of juvenile cases.  Tr. at 131.  According to the security specialist, when individuals
go to court in a juvenile matter, they are told that “these records will be sealed to the public and they
are juvenile cases . . . the judges don’t know, don’t have the foresight to say, but if you ever apply
for a security clearance, you have to divulge it.”  Tr.  at 132.  The security specialist further testified
that she believes this is why the individual did not reveal his marijuana offense on his QNSP.  She
further stated that she would have explained to the individual that he had to include the juvenile
offense if she had been conducting security interviews with applicants as she is doing now.  Id. at
132-133.  The security specialist stated that she only started conducting security interviews two years
ago, so she was not able to talk to the individual at the time he was an applicant for an access
authorization.  She testified that the individual is a very honest, reliable an conscientious employee.
Id. at 117.  

After reviewing the evidence in the record and assessing the credibility of the individual’s testimony
at the hearing, I conclude that the individual has not mitigated the security concerns arising from his
falsification on the 2004 QNSP.  With regard to the individual’s concealment of his juvenile drug
offense, the individual persuaded me that he failed to reveal this matter on his 2004 QNSP because
he thought his juvenile court record had been sealed.  As for the individual’s concealment of his
1999 through 2003 drug usage, however, I find that the individual failed to present any credible
explanation for his deliberate omission of this drug usage on his QNSP.  Accordingly, I cannot find
at this time that the individual has mitigated the security concerns raised by Criterion F.  

C. Security Concerns Cited Under 10 CF.R. § 710.8(j)

The Notification Letter sates that the individual “has been, or is a user of alcohol habitually to excess
. . . .”  See 10 C.F.R. § 710.8(j).  It refers to the individual’s statements in his March 23, 2006 PSI
in which he stated that he currently consumes a six-pack of beer on both Friday and Saturday nights,
three weekends each month, and becomes intoxicated each time.  It also refers to the individual’s
2004 arrest and charge for Careless Driving by Straddling and by Swerving Across the Marked Lanes
of Traffic in which the individual failed a field sobriety test and admitted that he had been drinking
prior to the incident.

This derogatory information creates serious security concerns about the individual.  In other DOE
security clearance proceedings, hearing officers have consistently found that using alcohol habitually
to excess raises important security concerns.  See, e.g., Personnel Security Hearing (Case No. VSO-
0079, 25 DOE ¶ 82,803 (1996)(affirmed by OSA, 1996); Personnel Security Hearing (Case No.
VSO-0042), 25 DOE ¶ 82,771 (1995)(affirmed by OSA, 1996); Personnel Security Hearing (Case
No. VSO-0014), aff’d Personnel Security Review, 25 DOE ¶ 83.002 (1995)(affirmed by OSA, 1995).
In this case the risk is that the individual’s excessive use of alcohol might impair his judgment and
reliability to the point that he will fail to safeguard classified matter or special nuclear material.  See
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Adjudicative Guidelines for Determining Eligibility for Access to Classified Information  (December
29, 2005 Memorandum for William Leonard, Director, Information Security Oversight Office).  I
therefore find that the DOE properly invoked Criterion J when it denied the individual’s request for
access authorization.

Since there is reliable derogatory information that creates substantial doubt concerning the
individual’s eligibility for access authorization, I need only consider whether the individual has made
a showing of mitigating facts and circumstances sufficient to overcome the DOE’s concerns under
Criterion J.

D. Mitigation of Criterion J Concerns

The individual maintains that his 2006 PSI did not accurately reflect his drinking habits and that he
was confused by the questions about his alcohol use during the interview.  He also maintains that
his answers to the questions about his alcohol use were misinterpreted by the Personnel Security
Specialist.  He testified to the following:

The way the conversation was going about the alcohol . . . . she was asking me like
how many weekends might I drink and what might I purchase like as far as getting
drinks.  And like most stores, you can’t buy beer without getting like a six-pack or
so.  And I said probably about a six-pack of beer.  And as far as the conversation was
going, it might be nights . . . . I get off on Friday nights, I might go home and drink,
have about a couple of beers and go to sleep, because I get home like say about 12:00
. . .  And then Saturday mornings, I either got to get up and do something like for
family . . . . I said it was three weekends out of a month because she kept asking me
questions like as far as just . . . . just put a time bracket . . . . I really wasn’t
understanding, but I was like, ‘Yeah, okay.” And said I might drink probably tonight,
and then tomorrow I wake up and got to do things, and I might drink Friday night, but
I wasn’t saying that I consume a six-pack every time I drink . . . .

Tr. at 174.

The individual further testified that he only drinks occasionally.  Id. at 176.  He testified that his
alcohol consumption has changed significantly since his 2004 PSI because he takes care of his young
daughter more often on weekends now.  He stated that the last time he drank alcohol, it was on a
special occasion, a play-off game over a month ago.  The individual further stated that on this
occasion he probably drank three or four beers but that he did not drive afterward.  Id. at 179.
Finally, the individual testified that he has never been cited for any alcohol related offense.  He stated
that he was not drinking and driving when he was arrested and charged with Careless Driving by
Straddling and by Swerving Across the Marked Lanes of Traffic.  Id. at 184.  The individual
reiterated that he does not abuse alcohol and has never had any problems with work or family due
to his alcohol consumption.  Id.
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While this proceeding was pending and approximately two weeks after the hearing, DOE Security
submitted an Incident Report regarding a recent arrest involving the individual.  According to this
Incident Report, the individual was arrested and cited with two charges: 1) Failed to Drive Within
Right Lane of Highway Having Two or More Lanes of Traffic in Same Direction, and 2) Operated
Motor Vehicle While in An Intoxicated Condition.  The Incident Report further reported that the
individual had consumed three beers at home before arriving at a party where he consumed another
three beers and two shots of whiskey.  After leaving a bar at 2:00 am, the individual was stopped by
police and administered a BAC which the individual believes read .19.  The Incident Report also
stated that the individual failed the “hopping on one foot test.”  According to the Incident Report,
the individual was arrested and taken to the Sheriff’s Department.  It is not known what the final
disposition of this arrest is.

After listening to the testimony at the hearing regarding the individual’s drinking habits, it appeared
that the individual’s alcohol consumption was not excessive and that he is a moderate drinker at
most.  However, the individual’s most recent arrest and charge have cast doubt on his credibility with
respect to his professed alcohol moderation.  Because it is unclear how much alcohol the individual
consumes, I cannot find that the individual has mitigated the security concerns associated with his
use of alcohol at this time.

III.     Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8(f) and (j) in
denying the individual’s access authorization.  The individual has not presented adequate mitigating
factors that would alleviate the legitimate security concerns of the DOE Operations Office with
respect to Criteria F and J.  In view of these criteria and the record before me, I find that the
individual has not demonstrated that granting his access authorization would not endanger the
common defense and would be consistent with the national interest.  Accordingly, I find that the
individual’s access authorization should be denied.  The individual may seek review of this Decision
by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: September 11, 2007
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1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

*  The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXX’s.

                         March 1, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 10, 2006

Case Number: TSO-0444

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or
Special  Nuclear Material."  This Decision will consider whether,
based on the testimony and other evidence presented in this
proceeding, the individual should be granted access
authorization.  As discussed below, I find that access
authorization should not be granted in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of
a notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of
the DOE created substantial doubt pertaining to his eligibility
for an access authorization in connection with his work.  In
accordance with 10 C.F.R. § 710.21, the notification letter
included a statement of the derogatory information causing the
security concern.  

The security concern cited in the letter involves the
individual’s excessive use of alcohol.  According to the letter,
during his college years the individual admittedly: (i) drank to
intoxication 
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse.  Criterion H concerns relate to an illness or mental

(continued...)

three or four days per week, and consumed alcohol four to five
hours a day; (ii) drove while intoxicated about twelve times a
year; and (iii) experienced blackouts due to excessive alcohol
consumption.  The letter also noted that during his post-college
years, 2001-2004, the individual drove while intoxicated
approximately twelve times per year, and that during the past two
years the individual had driven while intoxicated once or twice,
after consuming between nine to fifteen beers.  According to the
notification letter, during the period between April 2005 to
April 2006, the individual has been intoxicated two or three
times per month, consuming from six to fifteen beers.  

Further, the notification letter pointed out that a DOE
consultant psychiatrist diagnosed the individual as using alcohol
habitually to excess, and as suffering from alcohol dependence,
an illness which causes or may cause a significant defect in
judgment or reliability.  In his written report to the DOE, the
DOE consultant psychiatrist indicated that in order to
demonstrate adequate evidence of “rehabilitation” from these
conditions, the individual would need to attend Alcoholics
Anonymous (AA) and work through all of the 12 steps with a
sponsor at least once a week for a minimum of 200 hours over at
least a year’s time, and be abstinent from alcohol and all non-
prescribed controlled substances for a minimum of two years.  The
DOE consultant psychiatrist further stated that in the
alternative, the individual could satisfactorily complete a
professionally run, alcohol treatment program, either inpatient
or outpatient, including aftercare, for a minimum of six months
and be abstinent form alcohol and all non-prescribed controlled
substances for a minimum of three years after the completion of
the program.  Further, the DOE consultant psychiatrist indicated
that if the individual did not complete one of the above
rehabilitation programs, he would need to demonstrate a minimum
of five years of abstinence from alcohol and all non-prescribed
controlled substances in order to show evidence of “reformation.”
According to the notification letter, this constitutes derogatory
information under 10 C.F.R. § 710.8(j)(hereinafter Criterion J)
and 10 C.F.R. § 710.8(h)(hereinafter Criterion H).   2
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2/ (...continued)
condition which, in the opinion of a psychiatrist or licensed
clinical psychologist causes or may cause, a significant
defect in judgment or reliability.  

The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer, in order to
respond to the information contained in that letter.  The
individual requested a hearing, and that request was forwarded by
the DOE Office to the Office of Hearings and Appeals (OHA).  I
was appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of four personal witnesses: two
supervisors, a co-worker and a friend.  He also presented the
testimony of his own psychologist.  The DOE counsel presented the
testimony of the DOE consultant psychiatrist.

II.  Hearing Testimony

A.  The Individual

The individual admitted that he is an alcoholic.  He recognized
that alcohol has caused him problems and agrees with the DOE
consultant psychiatrist’s diagnosis of alcohol dependence.
Transcript of Hearing (hereinafter Tr.) at 44-46.  He admitted to
very heavy alcohol use in college, particularly in his senior
year when he drank to the point of intoxication about 30 times.
Tr. at 50.  He stated that he had cut back from that heaviest use
after he graduated.  Tr. at 50-51.  He testified that he stopped
drinking in July of 2006.  Tr. at 51.  He indicated that he met
with his psychologist on one occasion, and has attended one
session of an alcohol education program offered by his
psychologist’s treatment center.  Tr. at 63.  He acknowledged
that he does not yet have a complete treatment plan with this
psychologist, but stated that he plans to meet with her to
develop one.  Tr. at 66.  He stated that he is confident that
treatment will help him and is willing to go for treatment two or
three times a week, if necessary.  Tr. at 70.  He will use his
friends and the employees at his psychologist’s office for
assistance in staying sober.  He is seeking to develop pastimes
that do not involve alcohol use.  Tr. at 76.  
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B.  Individual’s Supervisors, Co-worker, and Friend

1.  Supervisor # 1

This witness has known the individual since August 2006 and sees
him daily.  Tr. at 18.  He described the individual’s performance
as exceptional.  Tr. at 19.  He indicated that he has never seen
the individual use alcohol and that the individual’s performance
at work has not been affected by alcohol.  Tr. at 19.  He stated
that the individual had mentioned to him that he had recently
stopped use of alcohol.  Tr. at 20.

2.  Supervisor # 2

This witness has known the individual since 2005 and described
himself as the individual’s “first-line supervisor.” Tr. at 35.
He believes that the individual is a good performer on the job.
Tr. at 38.  Since he is located in a different state from the
individual, he sees the individual infrequently, about every
three or four months.  Tr. at 36.  He was aware that the
individual used alcohol heavily in college, but testified that
the individual told him that he had abstained since July (of
2006).  Tr. at 37.  He has never seen the individual drink to
excess, and has seen him drink one beer on one occasion.  Tr. at
39.  

3.  Co-Worker

This witness has known the individual since August 2006, and sees
him daily at work.  Tr. at 23.  She does not see the individual
socially on a regular basis.  Tr. at 28.  She does not believe
that the individual’s work has ever been affected by alcohol.
Tr. at 25.  She was aware that the individual used alcohol
heavily while he was in college, but she has never seen him use
alcohol.  Tr. at 24, 26.  She testified that the individual told
her that he stopped using alcohol in July 2006.  

4.  Individual’s Friend

This witness has known the individual since they were in college
together in 1997.  Tr. at 9. In August of 2006, they lived
together for one month while the individual was establishing
himself in the same region where he and the witness now live.
Tr. at 10.  They saw each other daily during that period, but
currently see each other only about once a month.  Tr. at 10.
She testified that she and the individual “got into trouble” in
college as a result of excessive use of alcohol.  Tr. at 10.  The
last time she saw the individual 
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use alcohol was in March of 2006.  Tr. at 11.  She testified that
the individual told her he had stopped using alcohol as of June
or July 2006 [she could not distinctly remember].  Tr. at 14.  

C.  Individual’s Psychologist

The individual’s psychologist is a certified addictions counselor
and the owner and director of a treatment center.  Tr. at 78.
She testified that she met with the individual on one occasion in
January 2007 for two hours.  Tr. at 79.  She agrees with the
diagnosis of the DOE consultant psychiatrist that the individual
is alcohol dependent.  Tr. at 80, 82.  She believes that the
individual needs education, counseling and participation in AA.
Tr. at 84-85.  With respect to the length of time for this
program, the individual’s psychologist stated that six months
would be average, but she would have to see his progress in order
to fully assess the appropriate time for treatment.  Tr. at 86,
88.  She does not disagree with the longer program recommended by
the DOE psychiatrist.  Tr. at 99-100.  She believes that the
individual should remain completely abstinent from alcohol.  Tr.
at 87.

D.  DOE Consultant Psychiatrist

The DOE consultant psychiatrist reiterated his diagnosis set
forth in his evaluation report that this individual is alcohol
dependent.  He believes that the individual meets virtually all
of the alcohol dependence criteria set forth in the Diagnostic
and Statistical Manual of Mental Disorders, 4  edition (Textth

Revision (DSM-IV-TR).  Tr. at 93.  The DOE consultant
psychiatrist noted that at this point, all the individual has
accomplished with respect to rehabilitation efforts is several
months of abstinence.  Tr. at 96.  He believes that the
individual needs several years of counseling, education, therapy
and AA participation, depending on the program he follows.  Tr.
at 95-96.  The DOE consultant psychiatrist testified that
currently, the individual’s risk of relapse, i.e., drinking
alcohol to the point of intoxication within the next five years,
is greater than 50%.   

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In this
type of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting
his 
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eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) (“the clearly consistent
with the interests of the national security test” for the
granting of security clearances indicates “that security-
clearance determinations should err, if they must, on the side of
denials”);  Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25
DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

The issue in this case is whether the individual has mitigated
the Criteria J and H security concerns set forth in the
notification letter.  As discussed below, I find that the
individual has not resolved the concerns. 

The individual’s psychologist and the DOE consultant psychiatrist
agree that the individual is alcohol dependent.  The individual
does not dispute the diagnosis. Therefore, I must determine
whether the individual has shown adequate evidence of
rehabilitation/reformation from that condition.  The individual’s
psychologist and the DOE consultant psychiatrist both recommend a
significant abstinence period along with an educational/AA
component.  The DOE consultant psychiatrist recommends a two-year
abstinence period.  The individual’s psychologist initially
recommended a shorter period, but agreed that the longer period
was certainly appropriate.  With respect to an
educational/therapeutic program, the two experts differed
somewhat again.  The DOE consultant psychiatrist recommended a
two-year program and the individual’s psychologist suggested an
initial six-month program, with a review to assess progress. 
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I do not need to determine which rehabilitation program is
appropriate for this individual.  While the two experts differ
somewhat, ultimately, the individual has satisfied neither of the
experts’ proposed plans.  The individual claims that he has
abstained from alcohol since July 15, 2006, although the overall
evidence on this point is slight.  The individual brought forward
only one friend who socializes with him, and she certainly does
not see him on a frequent basis.  The other personal witnesses
did not offer any significant testimony on the individual’s
abstinence in the past seven months.  They merely confirmed what
the individual himself had told them.  Nevertheless, based on the
individual’s own testimony and the believable but thin testimony
by his personal witnesses, I believe that there is sufficient
evidence to conclude that he has been abstinent for about seven
months.  However, as is evident from the testimony of the experts
in this case, the seven-month abstinence period is only a part of
the necessary rehabilitation program.  The individual must
undergo an educational component here, and he has not yet begun
in earnest to accomplish that aspect of his rehabilitation.  He
has attended one group session with his psychologist’s counseling
program and had a one-on-one meeting with his psychologist.  Both
experts recommended a considerably longer program, and I agree
with their view.  At this point, according to the DOE consultant
psychiatrist, there is greater than a 50 percent risk that the
individual will have a relapse within the next five years.  In my
opinion, that risk is too great to recommend that the individual
be granted a security clearance.  Accordingly, I find that while
the individual has taken some steps towards rehabilitation, he
has not fully resolved the security concerns associated with his
alcohol dependence. 

V.  CONCLUSION

As the foregoing indicates, the individual has not resolved the
Criteria H and J security concerns cited in the notification
letter.  It is therefore my decision that the individual should
not be granted access authorization.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date:March 1, 2007



* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s. 
                         March 23, 2007
                            
                      DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 10, 2006

Case Number: TSO-0445

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should not be restored at this
time.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and has held a DOE access authorization for most of the
period since July 1993.  He held an access authorization
continuously from November 21, 2002 until it was suspended in
August 2006 in connection with the current proceeding.  In July
2005, the individual submitted an Incident Report concerning an
arrest for driving under the influence of alcohol (DUI) that
occurred in late June 2005.  In March 2006, the DOE conducted a
Personnel Security Interview with the individual (the 2006 PSI).
In addition, the individual was evaluated in June 2006 by a DOE-
consultant psychiatrist (the DOE-consultant psychiatrist), who
issued a report containing his conclusions and observations.  

In August 2006, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this letter, the Manager
states that the individual’s behavior has raised security concerns
under Section 710.8(j) of the regulations governing eligibility for
access to classified material.  Specifically, with respect to
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Criterion (j), the Operations Office finds that the DOE-consultant
psychiatrist diagnosed the individual as meeting the criteria for
Substance Abuse, Alcohol, found in the Diagnostic and Statistical
Manual of the American Psychiatric Association, IVth Edition (DSM-
IV TR).  The Notification Letter also refers to his June 2005
arrest for DUI with a breath alcohol content (BAC) of .13, and to
the following two alcohol related-arrests involving the individual:

1.  In August 1987, he was arrested and charged with
Driving While Intoxicated (DWI) and his BAC registered
.14 at the time of his arrest; and

2.  In May 1986, he was arrested and charged with DWI and
his BAC registered .172 at the time of his arrest.

Enclosure 2 to August 2006 Notification Letter.

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter.  As his
initial response to those concerns, the individual asserted that he
disagreed with the DOE-consultant psychiatrist’s finding that he
had a current alcohol problem.  He stated that following his June
2005 DUI, he completed a five-month substance abuse program offered
in his community (the community program), and at the completion of
this program, his substance abuse counselor “positively concluded
that I do not have problems with alcohol.”  Individual’s September
2006 Request for Hearing.  He also stated that he has had no
further problems with alcohol since his June 2005 DUI, and that his
1987 and 1986 DWI’s occurred when he was still a teenager.  Id.

In a November 2006 letter to me, the individual stated that he
acted on the recommendations of the DOE-consultant psychiatrist and
in September 2006, he re-enrolled in his community program and is
attending Alcoholics Anonymous (AA) group sessions and discussion
sessions on drug awareness and sobriety twice a week.
     
The requested hearing in this matter was convened in January 2007
(hereinafter the “Hearing”).  At the Hearing, the individual did
not contest the DOE-consultant psychiatrist’s diagnosis of Alcohol
Abuse.  Accordingly, the testimony at the Hearing focused chiefly
on the individual’s efforts to mitigate the Alcohol Abuse concerns
through abstinence from alcohol and recovery activities.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
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Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
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1/ As indicated by the testimony of the DOE-consultant
psychiatrist (TR at 11-13), he clearly qualifies as an expert
witness in the area of addiction psychiatry. 

generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from ten persons.  The DOE
presented the testimony of the DOE-consultant psychiatrist. 1/  
The individual, who was not represented by counsel, testified and
presented the testimony of his substance abuse counselor, his
secondary substance abuse counselor, his AA sponsor, the leader of
his men’s support group, his girlfriend, his department manager,
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2/ The individual’s  substance abuse counselor testified that he
is a clinical psychologist and a licensed alcohol and drug abuse
counselor with twelve years of experience.  TR at 71.  The
individual’s secondary substance abuse counselor also is a licensed
substance abuse counselor.  TR at 75.  I find that they both
qualify as expert witnesses in this area.

his work coordinator, and his employer’s human resources manager.
2/    

A.  The DOE-Consultant Psychiatrist

The DOE-consultant psychiatrist testified that in June 2006 he
evaluated the individual.  The DOE-consultant psychiatrist
concluded that the individual met the DSM-IV TR criteria for
Alcohol Abuse.  

At the Hearing, the DOE-consultant psychiatrist testified that he
was concerned about the individual’s history of alcohol-related
legal problems that were summarized in the Notification Letter.  TR
at 14-16.  He stated that the individual’s three DWI arrests
indicated a greater problem with driving while intoxicated: 

DWIs tend to be a tip-of-the-iceberg phenomenon, where if
a person has one DWI arrest, there are estimates going
anywhere from 100 to a couple thousand of episodes where
the person probably was over the legal limit and was
driving but just never got caught for a DWI arrest.

TR at 22.  

He testified that the individual had been “generally pretty frank
and straightforward” in their June 2006 interview and that the
information he provided was “pretty much consistent” with
information provided in previous DOE interviews.  TR at 17.  The
DOE-consultant psychiatrist stated that the individual had
acknowledged to the DOE a problem with drinking in moderation.

He realized, in looking at his own alcohol problem, that
he had difficulty stopping at one drink or difficulty
drinking in moderation, that within some period of time,
he would go overboard and drink excessively.  And the
three DWIs were the obvious and main consequence of this
problem.
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3/ The individual reported to the DOE-consultant psychiatrist at
their June 13 interview that he last consumed alcohol “two weekends
ago.”  DOE-consultant psychiatrist’s Report at 5.  At the Hearing,
the individual stated that he has not consumed alcohol since then.
TR at 47.  I therefore find that the individual’s claimed sobriety
date is June 4, 2006.

TR at 17.  The DOE-consultant psychiatrist stated that he was
concerned by the individual’s decision to resume drinking in 1998
after having been sober for eleven years since his 1987 DWI and
after having been warned by the DOE Security in 1993 that his past
legal problems with alcohol were a concern.  He stated that the
individual’s decision to resume drinking five years after his 1993
warning by the DOE “indicated a functional problem with respect to
his employment.”  TR at 18.

Finally, the DOE-consultant psychiatrist testified that the
individual reported to him that although he had completed a six
month program that included AA meetings after his June 2005 DWI, he
was no longer attending AA meetings on a regular basis, he did not
have an AA sponsor, and he was occasionally consuming alcohol.  TR
at 19-20.  

The DOE-consultant psychiatrist stated that all of this information
led him to diagnose the individual has suffering from Alcohol
Abuse, without adequate evidence of rehabilitation.  TR at 24.
With respect to the lack of rehabilitation, he stated that 

The concerns I had were that he was continuing to drink,
with his last drink two weeks before our interview.  And
then his AA program was kind of sparse at that time.  His
previous meeting was two months before my interview with
him.  So I said there wasn’t yet adequate evidence.

TR at 24.  He stated that the individual could demonstrate
rehabilitation by remaining sober for a full year from his last
drink, coupled with weekly attendance at AA meetings.  TR at 27.
He also recommended that the individual get a sponsor in AA.  Id.

Following the testimony of the other witnesses, the DOE-consultant
psychiatrist testified that since last consuming alcohol in early
June 2006, the individual had committed himself to sobriety and has
been participating in a good recovery program.  TR at 141-143. 3/
He concluded that the individual will need to achieve a year of
sobriety from his June 2006 sobriety date, along with continued
participation in his recovery program, in order to demonstrate
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rehabilitation.  TR at 145, 149.  He stated that currently the
individual is in early recovery, and his risk of relapse within the
first year is still high at about forty percent.  TR at 143-144. 
 
B.  The Individual’s Substance Abuse Counselor

The individual’s substance abuse counselor (the counselor)
testified that he assessed the individual following his 2005 DUI
when the individual participated in a court ordered program.  He
stated that he found that the individual had abused alcohol in the
past and at the time of his 2005 DUI, but that the single recent
incident involving alcohol did not support a current diagnosis of
Alcohol Abuse.  TR at 80.  On the basis of this assessment, the
individual was asked to complete the lowest level of treatment,
“alcohol education level .5.”  This treatment included weekly
education meetings, AA meetings, and a men’s group meeting.  TR at
78.  The individual completed this treatment in December 2005 and
received a certificate.  TR at 72.

The counselor testified that after he completed this program, the
individual continued to participate in the group meetings in the
early part of 2006, and discontinued his attendance prior to June
2006.  TR at 77-79.  He affirmed that the individual then resumed
his group meetings and consultations with him in September 2006
after he became aware that the DOE had concerns about his alcohol
use. TR at 89-92.  He agreed with the individual’s assertion that
the individual has consistently stated that he was abstinent from
alcohol from the time of his June 2005 DUI until early June 2006,
when he consumed a mixed drink at a social function, and that he
has been abstinent since June 2006. TR at 92.  

The counselor testified that the individual began to attend AA
meetings in August 2005.  He stated that the individual attended an
AA meeting on Monday nights that followed his alcohol education
meeting.  TR at 94.  He testified that, as with his alcohol
education meetings, his attendance at AA meetings became sporadic
in the Spring of 2006 and then resumed on a regular basis in
September 2006.  TR at 95-96. 

The counselor stated that he would encourage the individual not to
resume drinking.  He testified that the individual is doing quite
well in maintaining his sobriety. TR at 98.  He stated that if the
individual maintains his current level of AA meetings and group
education meetings, his success rate for maintaining his abstinence
“would likely be in the 90's.”  TR at 100.
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After the DOE-consultant psychiatrist testified concerning his
current assessment of the individual based on the Hearing
testimony, the individual’s  counselor stated that he agreed with
a lot of the DOE-consultant psychiatrist’s testimony.  TR at 149.
He concurred that the individual’s June 2006 relapse should “start
the clock over again” with respect to his rehabilitation.  TR at
150.  He stated that he is convinced that the individual has gained
considerable insight into his alcohol problem.

I’ve participated with [the individual] in a number of
groups, and I’m convinced that he knows the dangers, and
he has the insight that it is a problem.  

TR at 151.  He stated that he would advocate that the individual
continue his AA participation and group meetings as the DOE-
consultant psychiatrist recommended.  TR at 152.

C.  The Individual’s Secondary Substance Abuse Counselor

The individual’s secondary substance abuse counselor (the secondary
counselor) testified that the individual resumed regular attendance
at weekly alcohol education meetings in September 2006.  TR at 106.
She stated that he’s been active and involved in the group, and
honest about what he’s been expressing.  TR at 106.  She stated
that she believes that he has made good progress in his recovery
and that she has no reason to doubt his reported sobriety since
June 2006.  TR at 107.

D.  The Individual’s AA Sponsor

The individual’s AA sponsor testified that he has been attending AA
meetings for over three years, that he currently attends a Monday
night meeting with the individual, and that he occasionally leads
that meeting.  TR at 33-35.  He stated that he agreed to be the
individual’s sponsor in December 2006.  TR at 34.  He stated that
he planned to continue to attend weekly AA meetings with the
individual for the next year, and also spend an extra hour a week
with the individual studying the AA steps.  TR at 46.

The individual’s AA sponsor stated that the individual has been
“really good” at maintaining his sobriety, and that he actively
participates in discussions on AA topics.  TR at 34.  He stated
that the individual has not spoken about using alcohol since he
consumed a mixed drink in June 2006. TR at 49-51.
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E.  The Leader of the Individual’s Men’s Support Group

The leader of the individual’s men’s support group stated that the
individual started attending the group in 2005.  He testified that
the individual was talkative and very friendly, and that he was
always sober when he attended the weekly meetings.  The group
leader stated that in 2006 he was unable to facilitate the group
and could not testify about the individual’s attendance during that
year.  TR at 110.

F.  The Individual

The individual testified that since his June 2005 DWI, he has only
consumed alcohol on one occasion, when he consumed a mixed drink in
early June 2006.  TR at 48.  He stated that he completed a five
month court mandated treatment program that included weekly AA
meetings and alcohol education classes led by his substance abuse
counselor in December 2005.  He stated that during the period from
January through August 2006, he attended AA meetings sporadically
and occasionally met with his counselor.  TR at 125.  In September
2006, he resumed meeting with this counselor twice a week, and
attending AA meetings on a regular basis.  TR at 123-125.  He
stated that he has known his AA sponsor since he began attending AA
meetings in August 2005, but only asked him to be his formal AA
sponsor in December 2006.  TR at 126-127.

The individual testified that his current motto is that one drink
is too many.  TR at 135.  He stated that he intended to continue
with AA meetings and sessions with his counselor, and that he does
not see himself consuming alcohol in the future.

I want to do right, I want to do justice, and I see a lot
of kids look up to me, because I’ve coached literally,
and they looked up to me. . . .  [I] have a grandson, and
I have to raise him up right.  And if I do keep consuming
alcohol, I don’t think I will accomplish that.  So right
now, alcohol is not in the picture, and by [my
counselor’s] program, I’m going to stick to it, and I’ll
do whatever it takes to make it right.

TR at 136-137.   The individual testified that he believed that it
would be too risky for him to start drinking again.  TR at 139.

G.  The Individual’s Girlfriend

The individual’s girlfriend testified that she and the individual
have been a couple for twenty plus years and have been living
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together for ten years.  She stated that they have two children and
one grandchild.  TR at 116-117.  She stated that she has not seen
him consume alcohol since his June 2005 DUI, and that she did not
remember seeing him consume a mixed drink at a graduation function
in early June 2006.  TR at 118-119.  She testified that they do not
keep alcohol in their home.  TR at 120.  She stated that she
believed that the individual was committed to his sobriety.

I think he’s really making a big difference on his
behalf, and he’s really making an effort, and I know he
doesn’t consume alcohol.

TR at 120.

H.  The Individual’s Workplace Witnesses

The individual’s department manager testified that he has never
witnessed the individual consume alcohol at office social
gatherings or at any other time, and that the individual has never
had any issues with timeliness or attendance.  TR at 68-69.  The
individual’s work coordinator concurred with those statements, and
testified that the individual’s work performance is excellent.  TR
at 67.  

The individual’s human resources manager testified that the
individual has always received outstanding annual evaluations, and
that his current supervisor was pleased with his performance and
had no issues with him.  TR at 59. 

IV.  ANALYSIS

The individual believes that his seven months of sobriety since
June 4, 2006, his participation in AA meetings, alcohol education
meetings, and support group meetings, and his dedication to future
abstinence from alcohol fully mitigate the Criterion (j) security
concerns arising from his diagnosis of Alcohol Abuse and his
arrests for DWI in 2005, 1987 and 1986.  For the reasons stated
below, I conclude that the individual’s arguments and supporting
evidence concerning his rehabilitation from Alcohol Abuse do not
resolve the DOE’s security concerns as of the date of the Hearing.
 
The testimony at the Hearing indicated that the individual has been
abstinent from alcohol since June 4, 2006 and has attended AA
meetings, alcohol education meetings, and support group meetings on
a weekly basis since September 7, 2006.  In addition, he consults
with a substance abuse counselor and recently acquired an AA
sponsor who intends to guide him in working the twelve step
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program.  In the administrative review process, it is the Hearing
Officer who has the responsibility for forming an opinion as to
whether an individual with alcohol problems has exhibited
rehabilitation or reformation. See 10 C.F.R. § 710.27.  The DOE
does not have a set policy on what constitutes rehabilitation and
reformation from alcohol diagnoses, but instead makes a case-by-
case determination based on the available evidence.  Hearing
Officers properly give a great deal of deference to the expert
opinions of psychiatrists and other mental health professionals
regarding the likelihood of relapse. See, e.g., Personnel Security
Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of
rehabilitation); Personnel Security Hearing (Case No. VSO-0015), 25
DOE ¶ 82,760 (1995) (finding of no rehabilitation).  At the
Hearing, the DOE-consultant psychiatrist concluded that the
individual was making good progress in his recovery from Alcohol
Abuse but that he needed to continue his sobriety along with his
current rehabilitation program for a full year until June 4, 2007,
before he could demonstrate rehabilitation and reformation from his
diagnosis of Alcohol Abuse and his alcohol-related legal problems.
The individual’s substance abuse counselor expressed agreement with
the DOE-consultant psychiatrist’s recommendations.
 
I agree with the conclusions of DOE-consultant psychiatrist and the
individual’s substance abuse counselor.  My positive assessment of
the individual’s demeanor and of the evidence presented at the
Hearing convince me that the individual has maintained his sobriety
since June 4, 2006, that he has committed himself to sobriety, that
he is actively participating in AA meetings, education meetings,
and support group meetings, and that he has shared his commitment
to sobriety with his girlfriend and with his local community.
These positive developments are all significant factors which
indicate progress towards rehabilitation and reformation from
Alcohol Abuse.  However, I agree with the DOE-consultant
psychiatrist that the individual must maintain his sobriety, along
with his rehabilitation program, until June 4, 2006, before he can
be considered reformed and rehabilitated from Alcohol Abuse.  The
DOE-consultant psychiatrist believes that a full year of abstinence
from alcohol, demonstrating that the individual can handle the
challenges to abstinence posed by holidays, vacations and other
circumstances, is necessary for the individual to demonstrate that
he is at low risk for relapsing into Alcohol Abuse.  I find the
concerns raised by the DOE-consultant psychiatrist to be reasonable
and persuasive, and I find that rehabilitation or reformation has
not yet occurred. Accordingly, I conclude that it would not be
appropriate to restore the individual’s access authorization at
this time.
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V. CONCLUSION

For the reasons set forth above, I find that the individual suffers
from Alcohol Abuse subject to Criterion (j).  Further, I find that
this derogatory information under Criterion (j) has not been
mitigated by sufficient evidence of rehabilitation and reformation
at this time.  Accordingly, after considering all of the relevant
information, favorable or unfavorable, in a comprehensive and
common-sense manner, I conclude that the individual has not
demonstrated that restoring his access authorization would not
endanger the common defense and would be clearly consistent with
the national interest.  It therefore is my conclusion that the
individual’s access authorization should not be restored. The
individual or the DOE may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: March 23, 2007
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   October 12, 2006 
 
Case Number: TSO-0446 
 
This Decision concerns the eligibility of XXXX X. XXXXX (hereinafter referred to as "the 
Individual") to obtain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  A local Department of Energy Security Office (LSO) determined 
that derogatory information concerning the Individual's eligibility for an access authorization 
could not be resolved under the provisions of Part 710.  For the reasons stated below, I find that 
the Individual's access authorization should not be restored. 
 
I. BACKGROUND  
 
The present proceeding involves an Individual who has been diagnosed with Obsessive 
Compulsive Personality Disorder (OCPD) by a DOE Sponsored Board Certified Psychiatrist (the 
DOE Psychiatrist).  The Individual contests this diagnosis and does not believe that he has any 
mental condition that should affect his eligibility for an access authorization.   
 
The Individual has served in an extremely sensitive position at a DOE facility. 2  The Individual’s 
position requires that he be subject to the DOE’s Human Reliability Program (HRP).  Individuals 
who are subject to the HRP undergo routine evaluation of their physical and mental well-being in 
order to ensure their reliability.  Under the HRP, the Individual was required to undergo two 
psychological screening tests known as the Minnesota Multiphasic Personality Inventory-II 
(MMPI-II) and the Millon Clinical Multiaxial Inventory-II (MCMI-II).  On April 18, 2005, as 
part of his annual HRP physical, the Individual was administered the MMPI-II.  The April 18, 
2005 MMPI-II results were consistent with a diagnosis of Schizoid Personality Disorder.  In 
addition, a clinical interview of the Individual was conducted by an HRP mental health 
professional.  This clinical interview raised further concerns about the Individual’s mental health.  
DOE Exhibit 20 at 2.  Accordingly, the mental health and medical professionals working for the 
HRP suspended the Individual’s HRP clearance on a temporary basis in order to further assess  

                                                 
1  An Aaccess authorization@ is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material. 10 C.F.R. ' 710.5. 
 
2  Because the Individual’s access authorization has been suspended, the Individual has been detailed to a less 
sensitive position pending resolution of the present matter. 



 2 
the Individual.   
 
On April 20, 2005, the Individual provided the HRP mental health professionals with his medical 
records from the local Veterans Administration (VA) clinic and a counselor (from whom the 
Individual and his wife had been receiving counseling services the Christian Counselor).  The 
medical records from the VA indicated that the Individual had been evaluated and treated for 
depression, anxiety, and a personality disorder (not otherwise specified).3  DOE Exhibit 24 at 5-
8.   
 
On May 9, 2005, a HRP Review meeting was conducted.  The official record of that meeting 
indicates that this meeting was called to discuss concerns about “Psychological testing 
suggestive of depression and personality disorder” raised by the Individual’s prescription Zoloft 
use, the results of the April 18, 2005 MMPI-II and MCMI-II, the clinical interview, and the 
Individual’s alleged use of over 100 hours of sick leave annually.  DOE Exhibit 38 at 3-5.  As a 
result of this meeting, the HRP officials concluded that the Individual would be referred to a 
HRP Contract Psychiatrist (the HRP Psychiatrist) for a psychiatric evaluation.  DOE Exhibit 38 
at 4.   
 
On May 20, 2005, the Individual was evaluated by the HRP Psychiatrist.  DOE Exhibit 38 at 10.  
The HRP Psychiatrist issued a report in which she stated that she had diagnosed the Individual 
with Dysthymia and Schizoid Personality Disorder.  DOE Exhibit 38 at 14-15.  The HRP 
Psychiatrist also indicated that the Individual has a “probable Attention Deficit Disorder, which 
needs to be more thoroughly investigated.”  DOE Exhibit 38 at 15.   
 
On August 1, 2005, another HRP Program Review meeting was conducted.  DOE Exhibit 38 at 
7.  The official record of that meeting indicates that this meeting was called as a follow-up to the 
May 9, 2005 HRP Program Review meeting to discuss the Individual’s legal Zoloft use, the 
results of the April 18, 2005 MMPI-II, MCMI-II, and the HRP Psychiatrist’s findings.  DOE 
Exhibit 38 at 7.  The official record of this meeting indicates that the Individual “voiced concerns  

                                                 
3  Apparently, the HRP had not previously obtained these medical records from the VA even though the Individual 
had been subject to the HRP since November 2002.  The Medical Records from the VA revealed that the mental 
health professionals at the VA had had serious concerns about the Individual.  The VA Psychiatrist wrote: 
 

[The Individual] is being followed for depression and for mixed personality [dis order]. . . . [The 
Individual] says he is not doing well.  . . . He complains most of instability of mood.  Sometimes 
he feels relatively well, which for him means he can tolerate other people better and function in his 
home and job responsibilities without problems.  These good periods last a week or two.  Then he 
will have periods of several months when he is very irritable, unable to be satisfied with anything.  
During these times he will become obsessive about cleanliness and this irritates his family.  He 
will also have interpersonal problems and has lost jobs and gotten divorced during these ‘bad’ 
periods.  [The Individual] says his wife complains to him that he has ‘no uniformity’ of his moods 
and she never knows what to expect from him.  [The Individual] would like to try a different 
[medication] to ‘keep the peace at home.’   

 
DOE Exhibit 24 at 5-6.  A VA Psychologist who conducted a neuropsychological evaluation of the Individual 
diagnosed him with Dysthymia with anxiety and Personality Disorder, Not Otherwise Specified, with schizoid and 
avoidant tendencies.  DOE Exhibit 24 at 8. 
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about the findings & took issue with a number of statements read from various reports.”  DOE 
Exhibit 38 at 8.  The HRP officials present at this meeting advised the Individual to “see a 
psychiatrist of his choosing to follow-up on suggestions from [the HRP Psychiatrist’s] clinical 
findings.”  DOE Exhibit 38 at 8.  The official record notes that the Individual would be re-
evaluated by the HRP before November 1, 2005.  There is no indication in the record that this re-
evaluation occurred.  The Individual, however, submitted a copy of the official record of a HRP 
Program Review meeting conducted on March 29, 2006.   
 
On May 2, 2005 the suspension of the Individual’s HRP credentials was reported to DOE’s 
Local Security Office (LSO).  On August 19, 2005, the LSO issued a Letter of Interrogatory 
(LOI) to the Individual requesting information concerning the suspension of the Individual’s 
HRP credential.  DOE Exhibit 43 at 1.  In a ten-page letter dated September 7, 2005, the 
Individual provided his response to the questions asked of him in the LOI.  In his response to the 
LOI, the Individual confirmed that he had lost his HRP credential.  The Individual’s letter also 
indicated that he did not believe that the HRP process was fair to him.  The Individual correctly 
noted that HRP officials accused him of using over a hundred hours a year of sick leave over a 
four-year period, when his actual sick leave usage was 56 hours a year during this time period.  
The Individual also questioned why his use of Zoloft was cited as a concern in the HRP review 
meetings, when HRP officials had previously indicated that Zoloft use was not a problem.  In his 
response to the LOI, the Individual also expressed his opinion that the HRP Psychiatrist “had her 
mind made up when I walked in the door.”  DOE Exhibit 43 at 9.  The Individual further 
questioned the impartiality of the HRP Psychiatrist, stating “there are numerous statements listed 
in [the HRP Psychiatrist’s] report that have been fabricated, misquoted, taken out of context, 
omitted, and otherwise wrong.”  DOE Exhibit 43 at 9.   
 
On February 9, 2006, a Personnel Security Interview (PSI) of the Individual was conducted.4  
The PSI did not resolve the security concerns about the Individual’s mental health.  In order to 
resolve the security concerns raised by the HRP Psychiatrist’s findings, the DOE arranged for the 
Individual to be examined by the DOE Psychiatrist.  The DOE Psychiatrist conducted an 
extensive review of the Individual=s medical and personnel security records.  The DOE 
Psychiatrist also conducted a forensic psychiatric examination of the Individual.  After 
conducting his review of these records and his examination of the Individual, the DOE 
Psychiatrist concluded that the Individual met the criteria for OCPD, with passive-aggressive, 
schizoid, avoidant and narcissistic traits, as set forth in the American Psychiatric Association’s 
Diagnostic and Statistical Manual, Fourth Edition Text Revision (DSM-IV TR).  DOE Exhibit 
17 at 34.  The DOE Psychiatrist further opined that this disorder causes, or may cause, a 
significant defect in judgment or reliability.  DOE Exhibit 17 at 34-35.  As a result, the 
Individual's access authorization was placed in administrative review and the present proceeding 
was commenced.  On August 22, 2006, the DOE issued a letter notifying the Individual that the 
DOE possessed derogatory information that created a substantial doubt concerning his eligibility 
for access authorization (the Notification Letter).  Specifically, the Notification Letter states that 
the Individual Ahas an illness or mental condition of a nature which, in the opinion of a 

                                                 
4  A previous PSI of the Individual had been conducted on August 21, 2002, which appears in the record as DOE 
Exhibit 47. 
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psychiatrist, causes, or may cause, a significant defect in his judgment or reliability.@  
Notification Letter, Attachment at 1. 
 
In response to the Notification Letter, the Individual filed a request for a hearing.  This request 
was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as Hearing 
Officer.  A hearing was held under 10 C.F.R. Part 710.  At the hearing, the DOE called one 
witness: the DOE Psychiatrist.  The Individual called five witnesses:  a psychiatrist and three 
coworkers and his present supervisor.  The Individual also testified on his own behalf.  The 
record of this proceeding was closed on June 22, 2007, when OHA received additional 
information requested by the Hearing Officer.  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a).  
Part 710 generally provides  
 

[t]he decision as to access authorization is a comprehensive, common-sense 
judgment, made after consideration of all relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization 
will not endanger the common defense and security and is clearly consistent with 
the national interest.   

 
10 C.F.R. ' 710.7(a).  I have considered the following factors in rendering this decision:  the 
nature, extent, and seriousness of the concern; the circumstances surrounding the concern, 
including knowledgeable participation; the frequency and recency of the concern; the 
Individual's age and maturity at the time of the concern; the voluntariness of the Individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the concern, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.  See 10 C.F.R. '' 710.7(c), 710.27(a). The discussion below reflects my 
application of these factors to the testimony and exhibits presented by both sides in this case. 
 
When reliable information reasonably tends to establish the validity and significance of 
substantially derogatory information or facts about an individual, a question is created as to the 
individual's eligibility for an access authorization.  10 C.F.R. ' 710.9(a).  The individual must 
then resolve that question by convincing the DOE that restoring his access authorization Awould 
not endanger the common defense and security and would be clearly consistent with the national 
interest.@ 10 C.F.R. ' 710.27(d).  In the present case, the Record shows that a valid and 
significant question has been raised about the Individual=s continued eligibility for an access 
authorization.  The Individual has not convinced me that restoring his security clearance would 
not endanger the common defense and security and would clearly be in the national interest. 
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III.  FINDINGS OF LAW AND FACT 
 
The Individual vigorously disputes the DOE Psychiatrist’s opinion that he has OCPD. 5  He just 
as vigorously disputes the findings of the three other mental healthcare professionals that have 
diagnosed him with various personality disorders.  In support of his assertion that he does not 
suffer from a personality disorder, the Individual has attempted to show that: (1) the DOE 
Psychiatrist’s opinion that the Individual has OCPD is flawed and cannot be relied upon, (2) four 
mental healthcare professionals have concluded that the Individual does not have any personality 
disorder, (3) the HRP process was rigged against him, and (4) his distinguished military record 
and excellent performance at his current job indicate that there is no defect in his judgment and 
reliability.   
 
After reading the DOE Psychiatrist’s report, which appears in the record as DOE Exhibit 17, as 
well as hearing her testimony and after considering all of the evidence in the record, I am 
convinced that the DOE Psychiatrist correctly diagnosed the Individual with OCPD.  The DSM-
IV TR sets forth the following General Diagnostic Criteria for a Personality Disorder: 
 

A. An enduring pattern of inner experience and behavior that deviates 
markedly from the expectations of the individual’s culture.  The pattern is 
manifested in two (or more) of the following areas: 
(1) cognition (i.e., ways of perceiving and interpreting self, other people, and 
events)affectivity (i.e., the range, intensity, lability, and appropriateness of 
emotional response) 
(2) interpersonal functioning 
(3) impulse control 
B. The enduring pattern is inflexible and persuasive across a broad range of 
personal and social situations. 
C. The enduring pattern leads to clinically significant distress or impairment 
in social, occupational, or other important areas of functioning. 
D. The pattern is stable and of long duration, and its onset can be traced back 
at least to adolescence or early adulthood. 
E. The enduring pattern is not better accounted for as a manifestation or 
consequence of another mental disorder. 
F. The enduring pattern is not due to the direct physiological effects of a 
substance (e.g., a drug of abuse, a medication) or a general medical condition 
(e.g., head trauma). 

 
DSM-IV-TR at 689.  The DSM-IV-TR sets forth the following definition of Obsessive 

                                                 
5  The DOE Psychiatrist and other mental health professionals have also diagnosed the Individual with Dysthymia, a 
relatively mild form of depression, which, in the opinion of the DOE Psychiatrist, is not likely to cause a defect in 
the Individual’s judgment or reliability.  Several health care professionals who have examined the Individual have 
expressed concerns that the Individual may have Attention Deficit Disorder (ADD) and/or a Learning Disability.  
Those mental health professionals, including the DOE Psychiatrist, agree that it would be inappropriate to diagnosis 
the Individual with ADD without extensive further testing.  Accordingly, the only issues before me are whether the 
Individual has a Personality Disorder and, if so, whether that personality disorder causes or may cause a defect in the 
Individual’s judgment or reliability. 
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Compulsive Personality Disorder: 
 
A pervasive pattern of preoccupation with orderliness, perfectionism, and mental and 
interpersonal control, at the expense of flexibility, openness, and efficiency, beginning by early 
adulthood and present in a number of contexts, as indicated by four (or more) of the following: 

1. is preoccupied with details, rules, lists, order, organization, or schedules to the 
extent that the major point of the activity is lost 

2. shows perfectionism that interferes with task completion (e.g., is unable to 
complete a project because his or her own overly strict standards are not met) 

3. is excessively devoted to work and productivity to the exclusion of leisure 
activities and friendships (not accounted for by obvious economic necessity) 

4. is overconscientious, scrupulous, and inflexible about matters of morality, ethics, 
or values (not accounted for by cultural or religious identification)  

5. is unable to discard worn-out or worthless objects even when they have no 
sentimental value 

6. is reluctant to delegate tasks or to work with others unless they submit to exactly 
his or her way of doing things  

7. adopts a miserly spending style toward both self and others; money is viewed as 
something to be hoarded for future catastrophes 

8. shows rigidity and stubbornness  

DSM-IV-TR at 729.  The DOE Psychiatrist testified that the Individual met seven of these eight 
traits.6  Transcript of Hearing (Tr.) at 34.  The DOE Psychiatrist testified that the Individual has 
the first trait: preoccupation with details, rules, lists, order, organization, or schedules to the 
extent that the major point of the activity is lost.  Tr. at 34-35.  Specifically, the DOE Psychiatrist 
testified  
 

So I think he takes pride that he is quite a perfectionistic individual.  But also, in 
his own words, there are times that he gets very stubborn . . . and that’s when, I 
believe, it gets maladaptive.  If perfectionism gets so stubborn that you actually 
could not even see others’ opinions or points of view, then it interferes with your 
ability to relate to others harmoniously.  And in this particular instance, I think 
what happened was that there is a lot of that amount of that rigidity and 
perfectionism that explained how he had responded to the psychiatric evaluations, 
for example, and to being scrutinized in his work environment, as well. 

 

                                                 
6  The DOE Psychiatrist later testified that she agreed that the Individual did not actually have one of the diagnostic 
traits she had originally identified in the Individual, thus reducing the number of diagnostic traits identified in the 
Individual by the DOE Psychiatrist to six. 
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Tr. at 35.  The DOE Psychiatrist went on to note that the Individual devalued the opinions 
of each of the psychiatrists that found he had a personality disorder.  Tr. at 36.  The DOE 
Psychiatrist noted that the Individual quit taking Zoloft after the first HRP meeting because the 
HRP officials were citing his Zoloft use as one of the factors that led them to be concerned about 
his mental health.  The DOE Psychiatrist cited this as an example of the Individual’s engaging in 
maladaptive behaviors and exercising poor judgment.  Tr. at 38.  The DOE Psychiatrist’s report 
notes that her interview of the Individual revealed that “he sometimes had gotten so bogged 
down in details that he lost track of what he was trying to accomplish.”  DOE Exhibit 17 at 31.  
The DOE Psychiatrist’s Report further notes that the VA records indicate that the Individual 
“used to be very compulsive about his closet and his house but has had to give up on his 
compulsiveness because his wife is very informal, and the kids –does not like living ‘that way.’” 
DOE Exhibit 17 at 31.   
 
The DOE Psychiatrist’s Report expressed her opinion that the Individual has the second trait: 
perfectionism that interferes with task completion.  Tr. at 31.  Specifically, the DOE 
Psychiatrist’s Report states that her interview of the Individual revealed: 
 

He had often spent far too much time trying to get little things just right.  He 
admits to being a perfectionist depending on what he is doing.  . . . In doing so, it 
can get to the point that he was unable to get things done perfectly.  This had 
happened at work too.  [the Individual stated:] ‘I’ve had bosses that had told me to 
chill out.’  However, he did not feel that he was considerably less effective 
because of excess perfectionism. 

 
DOE Exhibit 17 at 31. 
 
The DOE Psychiatrist testified that the Individual has the third trait: excessive devotion to work 
and productivity to the exclusion of leisure activities and friendships.  Specifically, the DOE 
Psychiatrist testified that the Individual actually admitted to her that this was true.  Tr. at 40-42.  
The DOE Psychiatrist further testified that the Individual had admitted to her that his devotion to 
work had caused marital distress at one time.  Tr. at 42.   
 
The DOE Psychiatrist testified that the Individual has the fourth trait: Being overly 
conscientious, scrupulous, and inflexible about matters of morality, ethics, or values (not 
accounted for by cultural or religious identification).  Tr. at 42.  The DOE Psychiatrist noted that 
this trait is usually positive, however, the Individual has taken it to a point where it is 
maladaptive.  Tr. at 42-43.  Specifically, the DOE Psychiatrist testified that  
 

But what I actua lly think was going on with specifically the situation at hand right 
now is because he was so convinced about what is right, that needs to be done to 
him by his employer, at the expense of not seeing what actually the rational 
motive of the employer is for all of these evaluations and this process of this Q 
clearance or whatever.  I think actually that his reaction to this whole process was 
a result of that his way is the right way and – and that is his belief system.  He 
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keeps referring to his background.  And, you know, I have known many in the 
military background.  I have families who have served, also, in the Gulf war or 
whatever.  I actually do not think that that background is unique to explain his 
rigidity and inflexibility about what is right in his mind.  And that is included in 
matters of morality, ethics or values. 

 
Tr. at 43.   
 
The DOE Psychiatrist opined in her report that the Individual met the criterion for the fifth trait: 
an inability to discard worn-out or worthless objects even when they have no sentimental value. 
However, at the hearing she testified that she no longer is of the opinion that he meets the 
criterion for this trait.  Tr. at 44-46. 
 
The DOE Psychiatrist’s Report expressed her opinion that the Individual has the sixth trait: 
reluctance to delegate tasks or to work with others unless they submit to exactly his or her way of 
doing things.  The DOE Psychiatrist’s Report indicates that she asked the Individual if he had 
often insisted that things be done exactly the way he thinks they should be done, the Individual 
replied by stating “when I was in the military  . . . out in the civilian world, you can’t do that. . . 
It used to upset me. I’m far better now than I used to be.”  DOE Exhibit 17 at 31-32.  The DOE 
Psychiatrist’s Report further notes: “If he knew he was going to bear the grunt, he had a hard 
time letting other people do things because he was sure that he would do them incorrectly.  It 
was only while he was in the Marine Corps. That he had been told he was very controlling in 
work situations.”  DOE Exhibit 17 at 32.   
 
The DOE Psychiatrist Report expressed her opinion that the Individual does not have the seventh 
trait: a miserly spending style toward both self and others.  DOE Exhibit 17 at 32. 
 
The DOE Psychiatrist testified that the Individual met the criterion for the eighth trait: rigidity 
and stubbornness.  Tr. at 35-37.  The DOE Psychiatrist’s Report notes that the Individual 
admitted to her that he was generally a very stubborn person and that he had acted as if there 
were only one right way to do things.  DOE Exhibit 17 at 32.  The DOE Psychiatrist also noted 
that the Individual had reported that his wife had told him he was rigid.  DOE Exhibit 17 at 32. 
 
Accordingly, the DOE Psychiatrist has opined that the Individual has six of the eight traits that 
form the criteria for OCPD.  Under the DSM-IV TR, only four of these traits need be present to 
conclude that an Individual has OCPD.  DSM-IV-TR at 729.  The DOE Psychiatrist’s report and  
testimony are highly persuasive and are well supported by the evidence in the record.   
 
The Individual has submitted reports by four mental health professionals.  Each of these mental 
health professionals opined that the Individual either had no mental disorder or condition or 
merely suffered from dysthymia.  One of these mental health professionals, a psychiatrist hired 
by the Individual to perform an independent evaluation of his mental health testified on the 
Individual’s behalf at the hearing. 
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A report from a Christian Counseling Ministry Counselor (the Christian Counselor) appears in 
the record as DOE Exhibit 32.  The Christian Counselor’s one-page report indicates that he had 
provided counseling to the Individual on six occasions.  The report indicated that the Individual 
had been open and receptive to counseling and wished to learn how to overcome his depression 
and anxiety and to “better deal with his anger.”  DOE Exhibit 32 at 1.  The Christian Counselor 
further noted that, “though his diagnosis is an adjustment disorder with depression and anxiety, 
his prognosis is good, because he is motivated to help himself.”  The Christian Counselor’s 
report indicates that the Individual “wants to earnestly make some healthy changes in his 
behavior/communication.”  The report also states, “It is my opinion that [the Individual] has no 
significant defect in judgment and reliability.”  DOE Exhibit 32 at 1 (emphasis in the original).  
Unfortunately, the Christian Counselor did not testify at the hearing, so I am unable to determine 
what information the Christian Counselor relied upon in reaching his opinion.  Moreover, there is 
no evidence in the record indicating that the Christian Counselor was provided with a copy of the 
DOE Psychiatrist’s report.  Thus the evidentiary value of the Christian Counselor’s report is 
greatly weakened. 
 
A report from a physician (the Neuropsychiatrist) who is board certified in both psychiatry and 
neurology appears in the record as DOE Exhibit 33.  The Neuropsychiatrist’s report indicates 
that he performed a comprehensive neuropsychiatric evaluation of the Individual and found that 
“clearly this gentleman suffers from no major psychiatric diagnosis or neuropsychiatric 
diagnosis.”  DOE Exhibit 33 at 2.  The report states, “Much of the diagnostic considerations with 
regard to this gentleman have been made based on again, pencil and paper testing which should 
never be used to provide a diagnosis and at best should be used only to support a clinical 
evaluation although, it is not infrequent that pencil and paper testing is inconsistent with clinical 
neuropsychiatric medical evaluation.”  DOE Exhibit 33 at 2.  Unfortunately, the 
Neuropsychiatrist did not testify at the Hearing, so I am unable to determine what information 
the Neuropsychiatrist relied upon is reaching his opinion.  Moreover, there is no evidence in the 
record indicating that the Neuropsychiatrist was provided with a copy of the DOE Psychiatrist’s 
report and found fault with it.  Moreover, it is important to note that the DOE Psychiatrist did not 
solely rely upon “pencil and paper testing” to conclude that the Individual had the six OCPD 
traits she identified in the Individual.  Accordingly, the Neuropsychiatrist’s report’s evidentiary 
value is greatly weakened.   
 
A report from a Counselor (the Counselor) to whom the Individual was referred by the 
Independent Psychiatrist appears in the record as DOE Exhibit 18.  The Counselor’s one-page 
report indicates that he had provided counseling to the Individual for six months.  DOE Exhibit 
18 at 1.  The Counselor did not provide a diagnosis of the Individual, nor did the Counselor 
opine that the Individual did not have OCPD. 
 
The Individual has submitted the both the written report and the testimony of a psychiatrist (the 
Independent Psychiatrist), who performed a comprehensive, independent examination of the 
Individual.  The Independent Psychiatrist’s report appears in the record as DOE Exhibit 34.  The 
report indicates that the Independent Psychiatrist “met with [the Individual] for approximately  
 
 
 



 10 
(23) hours and reviewed more than 200 pages of documents.”7  DOE Exhibit 34 at 1.  The 
report notes that he had previously been diagnosed with Schizoid Personality Disorder (SPD) 
and that the Independent Psychiatrist disagrees with that diagnosis.  DOE Exhibit 34 at 2-3.  In 
fact, a substantial portion of the Independent Psychiatrist’s three-page report is devoted to 
refuting the SPD and Attention Deficit Disorder diagnoses.  The Independent Psychiatrist further 
opined that the Individual did not currently suffer from any mental illness or condition.  DOE 
Exhibit 34 at 4.  The report concludes by opining that the Individual meets the standards of the 
HRP Program.  DOE Exhibit 34 at 4.   
 
At the hearing, the Independent Psychiatrist testified that she did not believe that the Individual 
had a personality disorder.  Tr. at 159-160.  However, the Independent Psychiatrist failed to 
convince me that the Individual does not have OCPD.  The Independent Psychiatrist went on to 
challenge the DOE Psychiatrist’s findings of four of the six diagnostic criteria for OCPD that the 
DOE Psychiatrist had found present in the Individual.  As an initial matter, I note that the 
Independent Psychiatrist did not challenge the DOE Psychiatrist’s findings concerning two of the 
diagnostic criteria for OCPD, specifically the DOE Psychiatrist’s finding that the Individual is 
preoccupied with details, rules, lists, order, organization, or schedules to the extent that the major 
point of the activity is lost and that the Individual shows perfectionism that interferes with task 
completion.   
 
The Independent Psychiatrist rather surprisingly indicated that the Individual’s social nature 
contradicted the DOE Psychiatrist’s conclusion that the Individual sometimes is excessively 
devoted to work and productivity to the exclusion of leisure activities and friendships.  Tr. at 
165.  I note that having friends and family and participating in some leisure activities does not 
contradict the evidence in the record which suggests that, at times, the Individual’s devotion to 
work did cause marital and family distress.  DOE Exhibt 17 at 21, 25.  Moreover, it is 
noteworthy that the DSM-IV TR does not require devotion to work to the complete exclusion of 
leisure activities and friendships. 
 
When asked if she disagreed with the DOE Psychiatrist’s finding that the Individual is 
overconscientious, scrupulous, and inflexible about matters of morality, ethics, or values, the 
Independent Psychiatrist testified “I think that [the Individual] has worked in an environment 
that he has shown that he has been accommodating to other people’s differences in faith,  

                                                 
7  At the hearing, the Independent Psychiatrist was cross-examined by the DOE Counsel.  The DOE Counsel 
succeeded in significantly impeaching the credibility of the Independent Psychiatrist.  When asked when the 23 
hours of evaluation had occurred, the Independent Psychiatrist was unable to recall.  Tr. at 198-99.  When asked if 
she had records documenting when she had evaluated the Individual, the Independent Psychiatrist was unable to 
answer in the affirmative.  Tr. at 199.  The Independent Psychiatrist then admitted that the 23 hours figure was “an 
estimate.”  Tr. at 200.  Under further cross-examination, the Independent Psychiatrist claimed that she did not see 
the part of the VA records indicating that the Individual had been diagnosed with Personality Disorder NOS.  Tr. at 
201-02.  Interestingly, the Independent Psychiatrist was able to recall that the Individual was diagnosed with 
depression at the VA.  Tr. at 203-04.  This fact is significant because the VA records contain two mental health 
professionals’ diagnoses of the Individual.  Both mental health professionals who diagnosed the Individual 
diagnosed him with both depression and a mixed personality disorder.  DOE Exhibit 24 at 6, 8.  The Independent 
Psychiatrist was unable to recall the last time she saw the Individual.  Tr. at 205-206. 
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ethnicity, but at the same time, I do think that he has a strong sense of right and wrong and is a 
very moral person.”  Tr. at 166.  This conclusory and somewhat unresponsive answer does not 
convince me that the DOE Psychiatrist’s finding on this criterion was flawed.  However, the 
DOE Psychiatrist has not convinced me that the Individual’s strong morals and sense of right and 
wrong have been maladaptive.  Accordingly, I find that the DOE Psychiatrist has not shown that 
this diagnostic criterion has been met. 
 
When asked if she disagreed with the DOE Psychiatrist’s finding that the Individual is reluctant 
to delegate tasks or to work with others unless they submit to exactly his or her way of doing 
things, the Independent Psychiatrist correctly noted that many of the Individual’s friends, 
coworkers and former supervisors had described the Individual as a team player.  Tr. at 167-68.  
However, the record clearly shows that the Individual has had a particularly difficult time 
working with and accepting others who fall short of his admittedly high standards.  For example, 
he was asked to resign at one job in the retail industry because he refused to give a refund to a 
customer whom he, quite reasonably, suspected of returning merchandise for refunds that had 
been stolen from the store.  The company policy required that he give such a customer the 
refund.  When he was asked by his management if he could comply with this policy in the future, 
he responded in the negative and was subsequently asked to resign.  FBI Report of Investigation 
at 2, 4.  While serving as a police officer, he confronted a fellow police officer who was not 
pulling her weight and a violent argument ensued which resulted in the police officer filing a 
grievance against him.  Even though the grievance was adjudicated in the Individual’s favor, the 
incident led to ill-will between the Individual and his supervisor.  This ill-will led the Individual 
to leave that police force.  DOE Exhibit 46 at 17-21.  Accordingly, I find that the DOE 
Psychiatrist’s conclusion that the Individual met the diagnostic criteria for this trait to be 
persuasive.  
 
When asked if she disagreed with the DOE Psychiatris t’s finding that the Individual shows 
rigidity and stubbornness, the Independent Psychiatrist merely stated “I didn’t feel that he did . . . 
. Just because a person disagrees with a professional, that’s no reason to label him with a 
personality disorder, is it?”  Tr. at 168.  However, the Independent Psychiatrist had earlier 
testified that the Individual’s military record, which includes a commendation for risking court 
martial in order to save the life of a fellow marine, specifically shows an actual situation where 
under extreme stress, the Individual exhibited flexibility rather than rigidity.  Tr. at 161-62.  The 
Independent Psychiatrist further testified that the Individual exhibited flexibility during her 
examinations of him.  Tr. at 163.  The Independent Psychiatrist testified that the Individual had 
made changes in order to get along with his family: for example, the Individual “has stopped 
being compulsive about his closet.”  Tr. at 164.  While the evidence in the record clearly 
indicates that the Individual exhibited flexibility under stressful conditions when he was in the 
military, the manner in which the Individual conducted himself during the recent HRP process, 
which I will discuss at greater length below, exhibited the contrary.  Therefore, I am also 
persuaded by the DOE Psychiatrist’s conclusion on this diagnostic criterion as well.  
Accordingly, the DOE Psychiatrist’s Report and testimony has convinced me that the Individual 
possesses at least five of the diagnostic criteria for OCPD.  Only four of these criteria need be 
present to support a diagnosis of OCPD.   
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The Individual=s personality disorder raises a serious and significant security concern under 
10 C.F.R. ' 710.8(h).  Consequently, I find that the DOE security office properly invoked 
Criterion H in issuing the Notification letter.8  A finding of derogatory information does not, 
however, end the evaluation of evidence concerning the individual=s eligibility for access 
authorization.  See Personnel Security Hearing, Case No. VSO-0244, 27 DOE & 82,797 (1999) 
(affirmed by OSA, 1999); Personnel Security Hearing, Case No. VSO-0154, 26 DOE & 82,794 
(1997) (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I must exercise my 
common sense judgment in determining whether an individual=s access authorization should be 
granted after considering the applicable factors prescribed in 10 C.F.R. ' 710.7(c). Therefore, I 
must consider whether the Individual has submitted sufficient evidence of mitigation to resolve 
the security concerns raised by his Obsessive Compulsive Personality Disorder.  After 
considering all of the evidence in the record, I find that he has not done so.   
 
As a Hearing Officer, my responsibility is to make an independent assessment of the seriousness 
of the risk to national security and the common defense posed by allowing an individual to 
possess a DOE access authorization.  In that connection, I will consider those factors set forth at 
10 C.F.R. ' 710.7(c) in deciding whether restoring the Individual’s access authorization would  
endanger the common defense and security and would be clearly consistent with the national 
interest.   
 
Every individual is a security risk: the question before me is whether or not the Individual’s level 
of risk is acceptable.  In the present case, the Individual has been correctly diagnosed with a 
OCPD, which clearly increases the Individual’s level of risk.  I am not of the opinion that every 
individual properly diagnosed with OCPD is an unacceptable security risk.  However, in the 
present case the Individual does not recognize that he has this disorder, or any other disorder, and 
refuses to accept treatment for it.  As the DOE Psychiatrist states in her report: 
 

Unfortunately, although he had the chance to confront, explore, and treat his 
difficulties, [the Individual] cont inued to resist the opportunity to date.  It is such 
a sad situation, because by themselves individually, all of his disorders . . . are 
amenable to treatment.  He does not even realize that the DOE’s concerns might 
not necessarily be the illnesses themselves, but what he actually does with them.  
His extreme opposition to even recognizing that there is a problem is most likely a 
function of his Personality Disorder. 

 
DOE Exhibit 17 at 34.  The DOE Psychiatrist provided similar testimony at the Hearing.  Tr. at 
47.  The DOE Psychiatrist’s report further states: 

                                                 
8  This criteria provides that a security concern is raised when an individual has:   

 
An illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes or may cause, a significant defect in judgment or reliability. 

 
10 C.F.R. ' 710.8(h) (emphasis supplied). 
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A personality disorder may cause a serious defect in judgment because of 
maladaptive belief systems that lead the individual to behave in such a way that is 
disruptive in [a] work setting.  In particular, [the Individual’s] stubborn agenda to 
do what he thinks is right had reached a point to such an extreme that he had to 
resort to distortion of facts and manipulation to achieve his desired goal.  He had 
not been reliable in following through agreed recommendations for resolution of 
his HRP clearance after a significant amount of time.  His ‘independent 
psychiatric evaluation by his expert of choice’ had turned out to be an 
orchestrated effort to simply ‘rebut’ another expert’s opinion that he did not 
approve of. 

 
DOE Exhibit 17 at 35.  At the end of the hearing, after all of the other witnesses, including the 
Individual and the Independent Psychiatrist, had testified, the DOE Psychiatrist was called again 
to testify.  The DOE Psychiatrist testified she still believed that the Individual was properly 
diagnosed with OCPD.  Tr. at 125.  The DOE Psychiatrist testified that the Individual’s OCPD 
causes a significant defect in his judgment and reliability.  Tr. at 124.  The record contains 
numerous indications that, at times, the Individual’s judgment and reliability have been impaired 
and that the Individual has been experiencing distress resulting from his combat experience and 
his mental disorders.  See, e.g., DOE Exhibit 46 at 28.  The record shows that the Individual and 
his family have both experienced a great deal of distress as a result.  DOE Exhibit 46 at 16, 17.  
The Individual has admitted that he has had problems adjusting to the lack of structure in civilian 
life.  DOE Exhibit 46 at 28. Yet his resistance to therapy has prevented him from fully benefiting 
from counseling.  When the Individual has obtained counseling, it has been for the purposes of 
mollifying his wife or proving that he has no problems.  DOE Exhibit 46 at 12, 27, 33-34. 
 
For example, the record shows that the Individual had been prescribed Zoloft for several years 
while subject to the HRP.  The record shows that the HRP was well aware of the Individual’s 
Zoloft use and did not consider it to be problematic.  DOE Exhibit 30.  However, after the 
Individual’s routine psychological screening test indicated the possibility of a mental disorder 
that needed further investigation (and after the HRP received the Individual’s VA records which 
showed that the Individual had previously been diagnosed with a personality disorder at the VA), 
the HRP officials began inquiring as to why the Individual was using Zoloft.  The Individual 
perceived these inquiries as a concern about his Zoloft use (rather than a concern about why he 
needed Zoloft) and discontinued using Zoloft.  The DOE Psychiatrist convincingly testified that 
the Individual’s discontinuing of Zoloft was an example of “an irrational decision” that exhibited 
a significant defect in judgment and reliability caused by his personality disorder.  Tr. at 64-67. 
 
The DOE Psychiatrist testified that the Individual engaged in deceitful behavior during the HRP 
and administrative review process.  Tr. at 59-60, 147-150, 153.  She testified that the Individual 
kept reiterating that he was not seeing the Counselor for treatment, even though the Counselor 
indicated that he was treating the Individual.  Tr. at 151.  The DOE Psychiatrist also testified that 
the Individual attempted to use deceit in order to delay the issuance of her report and attempted 
to imply that DOE officials were lying about him.9  Tr. at 48-53, 59.  Finally, the DOE  

                                                 
9  The DOE Psychiatrist characterized the Individual’s attempts to stall her decision as passive-aggressive behavior.  
Tr. at 88-89. 
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Psychiatrist noted that the Individual had implied that DOE has been withholding medical 
records from the Individual and his expert witness (the Independent Psychiatrist), even though 
DOE provided copies of the Individual’s medical records to the Individual at an earlier date.  Tr. 
at 60-61.   
 
Moreover, I am concerned by some of the Individual’s statements during this proceeding in 
which the Individual’s candor appears to be questionable.  For example, during his second PSI, 
the Individual was asked if anyone at the VA had told him what his condition was.  The 
Individual responded by indicating that the VA doctors told him he was suffering from 
depression.  DOE Exhibit 46 at 30.  Significantly, the Individual failed to mention his personality 
disorder diagnosis in his response to this questioning.  The medical records from the VA indicate 
that the VA Psychiatrist discussed the diagnosis of personality disorder with the Ind ividual.  
Specifically, the VA Psychiatrist states, in the Medical records obtained from the VA:   
 

Explained to PT [patient] a little more about his personality D/O [disorder] 
diagnosis and the fact that Meds will not change his underlying personality or 
make him something he is not, but they might help stabilize his mood so that 
others will know more what to expect from him and how to deal with his 
personality. He expressed understanding and said he would like to work on 
stabilizing his mood. 

 
DOE Exhibit 24 at 6 (emphasis supplied).   
 
Just as the record contains instances where the Individual’s judgment and reliability have been 
questionable, the record also contains numerous testimonials to the Individual’s character and 
integrity.  Moreover, the record shows that the Individual has exhibited instances of extreme  
moral and physical courage, both in civilian life and in the military.  For example, the Sheriff for 
whom the Individual worked as a Deputy Sheriff recounted an incident where the Individual was 
called to a domestic disturbance at a prominent elected official’s home.  The elected official had 
physically abused his spouse and the Individual arrested him, despite being warned by the 
official of his influence.  The record also indicates that the Ind ividual received a Navy 
Achievement Medal from the Secretary of the Navy for leading the squad XXXXX XXXX 
XXXXXX in Operation Desert Storm.  The Individual received another Navy Achievement 
Medal from the Secretary of the Navy for leadership.  The record also shows the Individual 
received a Certificate of Commendation for recognizing that a Marine was suffering from a life-
threatening condition and taking the ill Marine back to camp.  By doing so, the Individual risked 
court marshal in order to save a Marine’s life.  Certificate of Commendation dated May 6, 1995.  
This action clearly demonstrated flexibility under extremely stressful circumstances.10  However,  

                                                                                                                                                             
 
10  While in the Marines, the Individual received the following awards and commendations as well: two Letters of 
Appreciation, Good Conduct Medal, Sea Service Deployment Ribbon, National Defense Service Medal, Combat 
Action Ribbon, South Asia Service Medal, Kuwait Liberation Medal, six Rifle Expert Badges, and five Pistol Expert 
Badges.  
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the DOE Psychiatrist convincingly testified that the Individual’s ability to function at a high level 
during periods of extreme stress in the military, especially in combat, does not mean that he will 
not succumb to stress in other situations.  Tr. at 151-52.  Unfortunately, those instances where 
the Individual has exhibited extraordinarily good judgment and reliability do not eliminate the 
risks posed by the Individual’s lapses in judgment.   
 
Moreover, throughout the six years of his present employment, he has apparently been a model 
employee, except for his interactions with the HRP.  However, as the DOE Psychiatrist testified, 
personality disorders often do not cause problems until the Individual is placed under stress.  Tr. 
at 61-63.  When the Individual began having problems with the HRP, the Individual began 
exhibiting maladaptive behaviors.  Tr. at 64.    
 
IV. CONCLUSION 
 
In essence, my decision is a risk assessment.  On the whole, the testimony and evidence in this 
case clearly shows that the Individual has Obsessive Compulsive Personality Disorder.  
Moreover, the record clearly shows that, at times, this personality disorder has caused a 
significant defect in the Individual’s judgment and reliability.  Because the Individual does not 
recognize that he has OCPD and therefore does not receive treatment for it, and because the 
Individual has exhibited a significant defect in judgment and reliability, I find that he is not an 
acceptable risk. 
 
Accordingly, I conclude that the Individual has not presented convincing evidence that warrants 
restoring his access authorization.  Since the Individual has not resolved the DOE=s security 
concerns under Criterion H, the Individual has not demonstrated that restoring his security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Therefore, I find that the Individual’s access authorization should not be 
restored.  The Individual may seek review of this Decision by an Appeal Panel under the 
regulation set forth at 10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 9, 2007 
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 DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 12, 2006

Case Number: TSO-0448

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual should not be granted an access authorization at this
time.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and is an applicant for a DOE access authorization.  At
a March 2006 Personnel Security Interview (the 2006 PSI), the
individual admitted to being diagnosed and treated for mental
conditions beginning in the 1990's.  The individual was evaluated
in June 2006 by a DOE-consultant psychiatrist (the DOE-consultant
psychiatrist), who issued a report containing his conclusions and
observations).  

In August 2006, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this letter, the Manager
states that the individual has an illness or mental condition that
causes, or may cause, a significant defect in her judgment or
reliability, and that has raised a security concern under Section
710.8(h) (Criterion (h)) of the regulations governing eligibility
for access to classified material.  With respect to Criterion (h),
the Manager finds that a DOE-consultant clinical psychiatrist
diagnosed the individual with Major Depression, recurrent, in
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partial remission; Borderline Personality Disorder Traits; and
Possible psychomotor seizures Graves’ disease (hypothyroidism),
treated, that are set forth in the Diagnostic and Statistical
Manual of the American Psychiatric Association, IVth Edition (DSM-
IV TR).  The DOE-consultant psychiatrist concluded that these
illnesses or mental conditions have caused significant defects in
her judgment or reliability in the past, and are likely to do so in
the future.
 
In the Notification Letter, the Manager also refers to the
following medical incidents and treatment involving the individual:

(l) On December 16, 2005, she was hospitalized after
taking an overdose of 20 tablets of Valium in an
attempted suicide;

(2) On December 21, 2001, she was hospitalized because
she felt emotional, depressed, and suicidal; and 

(3) Since approximately 1995, various medical
professionals have treated her for depression, anxiety,
Bipolar Disorder, hyperthyroidism, seizure disorder, and
attempted suicide.  Additionally, she discontinued
prescribed medications and psychotherapy on her own in
1997, and after her two suicide attempts in 2001 and
2005.

See Information Creating a Substantial Doubt Regarding Eligibility
for Access Authorization attached to August 22, 2006 Notification
Letter.  

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter.  The
Hearing was convened in January 2007, and at the Hearing, the
individual and her expert witnesses did not contest the DOE-
consultant psychiatrist’s diagnoses.  Accordingly, I find that the
individual suffers from Major Depression, recurrent, in partial
remission; Borderline Personality Disorder Traits; and Possible
psychomotor seizures Graves’ disease (hypothyroidism), treated,
that are  subject to Criterion (h).  The testimony at the Hearing
focused chiefly on the concerns raised by the individual’s past
pattern of depression and her suicide attempt, and on the
individual’s efforts to mitigate those concerns through prescribed
medication and therapy.  
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II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
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1/ As indicated by the testimony of the DOE-consultant
psychiatrist (TR at 9-10) and by his curriculum vitae (DOE
Exhibit 4), he clearly qualifies as an expert witness in the
area of psychiatric assessment.  The testimony of the
individual’s psychiatrist indicates that he is board certified

(continued...)

913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from nine persons.  The DOE
presented the testimony of the DOE-consultant psychiatrist.  The
individual, who was not represented by counsel, testified and
presented the testimony of her psychiatrist, her physician, her
husband, her mother, her sister, and two co-workers. 1/   
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1/(...continued)
and has practiced for about seven years.  TR at 63.  I find
that he also qualifies as an expert witness on psychiatric
issues.

A.  The DOE-Consultant Psychiatrist

The DOE-consultant psychiatrist testified that in June 2006 he
evaluated the individual for mental disorders.  The DOE-consultant
psychiatrist concluded that the individual had a number of
significant clinical problems that could affect her judgment and
reliability.  Hearing Transcript (TR) at 12.  He stated that he
ascertained that she suffered from recurrent severe depression, on
one occasion to the point of attempting suicide.  TR at 13.

In her case she did attempt suicide, which can be
problematic.  I’ve had patients or subjects I’ve
evaluated where when they’re severely depressed they’ve
done suicidal attempts, even at work.  So if you’re
suicidal and you no longer value your own life, often it
can be a problem in terms of affecting your judgment and
reliability.

TR at 13-14.  He stated that the treatment of her severe depression
was complicated by other aspects of her diagnosis.  He stated that
borderline personality traits involve instability in interpersonal
relationships, self-image and affects, and marked impulsivity.  TR
at 16.  He stated that the individual’s past behavior indicated
borderline personality traits that could affect her judgment and
reliability.  He testified that she was arrested for DWI, she was
arrested for assault, she attempted suicide, and she had
difficulties with a couple of her relationships at work.  TR at 16-
17.  He stated that she also reported having occasional “partial
seizures or psychomotor seizures” and has been taking medication
for these seizures.  He stated that these multiple problems made it
difficult to diagnose and treat her symptoms. TR at 20.  He
testified that in her discussion with him, he believed that she did
not take sufficient responsibility for her mental condition and
treatment.  TR at 23-24.  

At the Hearing, the DOE-consultant psychiatrist testified that in
order for the individual to improve her prognosis, she should see
a psychiatrist to get her diagnoses more firmly sorted out and
treated.  He stated that she should be tested for her possible
psychomotor seizure disorder and receive the proper medication if
necessary.  He stated that her personality disorder traits can be
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2/ The DOE-consultant psychiatrist added that the individual also
has a thyroid problem, Graves Disease, requiring her to take a
thyroid hormone supplement, and that this condition is very
significant in effecting mood for many people.  TR at 28.

treated with ongoing psychotherapy, and the recurrent depression
can be treated with ongoing psychotherapy and antidepressant
medications.  TR at 24-26. 2/  

The DOE-consultant psychiatrist testified that he would recommend
that the individual have weekly psychotherapy for a year or so, and
then establish a good partnership with a therapist who would be
available for crisis counseling in subsequent years.  TR at 29.

Following the testimony of the other witnesses, the DOE-consultant
psychiatrist stated that he had both negative and positive
observations.  He testified that the individual seemed more
depressed than when he interviewed her in June 2006, although he
acknowledged that this could be due in part to the winter season,
the stress caused by the security hearing, and to the individual
having a bad head cold.  TR at 129-130.  He also stated that the
testimony of her mother and sister indicated that the individual
was increasingly isolated from them.  TR at 127-130.  

On the positive side, the DOE-consultant psychiatrist approved of
the treatment program that the individual had begun with her
psychiatrist.

I liked very much the treatment plan [that the
individual’s psychiatrist has] set up.  I’m not asked to
set up treatment plans but I thought he hit it exactly
what I would have recommended too.  The changes in the
medication that he recommends sounded perfect.  I was not
impressed with the meds that [the individual was on].  

TR at 132.  The DOE-consultant psychiatrist stated that the
individual made an excellent choice in picking a psychiatrist who
“could do both the psychotherapy and the medications together.”  TR
at 133.  The DOE-consultant psychiatrist concluded that he believed
that a combination of better medications and psychotherapy could
have a positive effect on the individual’s condition in a year.  TR
at 133.  He did not believe that she had mitigated the concerns
raised by her diagnoses at the time of the Hearing.

. . . it’s too soon to tell whether [the treatment plan
is] going to have the good effect that I’m hoping it will
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have.  She’s only had four sessions with her
psychiatrist.

TR at 134.

B.  The Individual’s Psychiatrist

The individual’s psychiatrist stated that the individual began
treatment with him in early November 2006, and that he has had four
sessions with her.  TR at 64, 67.  He stated that he read the DOE-
consultant psychiatrist’s report after his first session with the
individual, and essentially agreed with it.

When I read his report it resonated with my initial
impression of her.  And the issues that he brought up as
far as diagnosis were consistent with my concerns.  And
so I felt that he had given as accurate a report as you
can give in these kinds of situations, because there are
some problems in that the patient here has some
difficulty giving a detailed history, and so it’s hard to
connect things.

TR at 66.  He stated that he would “concur with [the DOE-consultant
psychiatrist’s] conclusions at this point”, but that he would
prefer not to attempt to diagnose the individual at this time
because of this difficulty with her history.  TR at 67. 

He testified that the individual appeared motivated to seek help
with her mental problems partly because of the security clearance
issue and partly because she is bothered by them and wants to feel
better.  He stated that she does not appear to have a great deal of
insight into what causes her condition, and that she tends to blame
the situation more than she looks at herself.  He stated that it
will be helpful to her to increase her understanding so that she
can gain greater control over her condition.  TR at 68.

He stated that he hesitated to set any time from for treatment
because “I’m still trying to get to know her better.” 

I think if we can get her mood disorder and her anxiety
improved it will be easier for her to gain some insight
into the relationship between her environment and her
reaction to what’s going on. . . . . I would say one to
two years in terms of alleviating the personality issues
if she’s really motivated, and we’re looking at maybe six
to nine months to really fine tune her medical treatment
for her mood disorder and her anxiety.
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TR at 69.  He stated that the risk that she may make another
suicide attempt needs to be taken “very seriously” and has to be
addressed on an ongoing basis.  TR at 70.  He stated that she has
made all of her appointments “in spite of some weather conditions”
and has been candid in their session, and that he believes 

there is a good chance that if that could continue that
she could see some progress and some value in therapy.

TR at 71.  

He stated that the individual’s reliability and good judgment has
been affected by her mental condition in the past, and that this
could happen again in the future “unless we can do a very thorough
intervention” that includes 

continuing ongoing therapy, continued ongoing medical
management, and the commitment on her part to follow
through with that.

TR at 72.  The individual’s psychiatrist stated that the individual
reported to him that she doesn’t have friends and is somewhat of a
loner.  He testified that he has not met the individual’s husband
and does not know the degree to which he can provide her with
social support.  TR at 79-80.

C.  The Individual’s Doctor

The individual’s doctor testified that the individual first visited
him in February 2001 with a complaint of neck pain.  He stated that
at that meeting, they discussed her medical history which included
major depression, chronic seizure disorder, general anxiety
disorder, migraine headaches, and some degree of agoraphobia.  TR
at 93.  He subsequently treated her for hyperthyroidism.  TR at 94.
He stated that he has been treating her mental issues and physical
problems since 2001 with various medications.  TR at 93-94.  He
stated that he has seen her on the average every two to four
months. TR at 94.  He stated that he reviewed the DOE-consultant
psychiatrist’s report and agreed that the individual has suffered
major, long-term depression, but that in previous years it was
masked by her anxiety and hyperthyroidism.  TR at 96.  He stated
that diagnosing borderline personality traits was “out of my
realm,” but he acknowledged that “she’s had a lot of stressors in
her life, and adjustment has been an issue along the way.”  TR at
96.
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The individual’s doctor stated that he was aware that she had begun
to see a psychiatrist but that they had not consulted with each
other.  TR at 99.  He stated that currently he believed that her
thyroid and seizure problems had stabilized, and that with respect
to that anxiety and depression, he and the psychiatrist would try
to adjust medication “to put her in a better place.”  TR at 100. He
stated that with maintenance therapy for her physical and mental
conditions and continued counseling to bring out any stress issues
and alleviating those issues, he believed that her overall
prognosis is good.  Id. 

The individual’s doctor stated that he believed that the
individual’s husband “has been trying to support her in every way
he possibly could” but that he did not know what the stability of
that relationship is at this point in time.  He stated that he does
not know of any other family support available to the individual.
TR at 100-101.  He stated that the individual has been pretty
consistent with taking her medications.  He added that 

At one point in time when she was very stressed out she
did perhaps take too much medication, but since that time
I do monitor her medication on a very strict basis.

TR at 101.  He stated that he would be happy to work with the
individual’s psychiatrist in monitoring and adjusting her
medications.  TR at 104.

D.  The Individual

The individual began her testimony by stating that she is now
seeing her psychiatrist once every week or two weeks depending on
his availability.  She testified that she realizes that she is
depressed and needs assistance. 

I do realize that I am depressed, and I realize I need
help, so I’m getting help from a professional that can
deal with my depression, give me psychotherapy, help me
with my medications, and hopefully get better.

TR at 52.  She stated that she disagreed with the DOE-consultant
psychiatrist’s comment that she was not consistent about taking
prescribed medication.

The reason for me not taking my medication wasn’t because
I just didn’t like taking pills.  I really don’t, but if
I have to, I have to.  But [the DOE-consultant
psychiatrist] stated that I just stopped taking them, and
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that wasn’t the case.  I didn’t have money to see a
doctor.  So without a doctor you don’t get pills, that’s
the way it is.

TR at 52-53.  

The individual attributed her severe depression and suicide attempt
in 2005 to a very bad work situation that resulted in feelings of
hopelessness.  

. . . I was having a really, really hard time with the
girl that I worked with.  I went through periods of
people yelling at me.  I went through periods of silent
treatment.  I went through periods of being belittled.
And this was all the time, every day.  I didn’t want to
get up and come to work anymore because I didn’t want to
put myself in that situation.

TR at 54.  She stated that in 2005, after eight months in this
situation, she began to see her Employee Assistance Program
counselor (the EAP counselor)

I was already pretty much escalated on my depression and
just not wanting to come to work anymore.  So I talked to
him and I told him what was going on.  And he gave me
some coping skills, talked to me about what I should do,
address the problem at it happens, don’t let it build up
and fester and bother me.

. . . So when things would get rough I’d go talk to him
again, whatever the situation was, I’d talk to him.  He’d
talk to me, give me some more coping skills, give me more
advice. 

TR at 55.  She stated that she failed in efforts to get her
supervisor and her supervisor’s boss to intervene in her work
situation or to transfer her to another office.  When these efforts
clearly failed, she stated that she was overwhelmed by a feeling of
hopelessness and attempted suicide.  TR at 56-57.   

The individual testified that the suicide attempt made her realize
that no situation is worth her life, and that she now realizes 

that I can’t control other people, I can only control
myself.  I can’t control how other people treat me, I can
only control myself.
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TR at 58.  She stated that 

In the past I used to hold a lot of anger inside me
because of the way people treated me, and now it’s - I
really don’t put much attention to that anymore.  And if
it get’s to the point where it’s really bad, I’m going to
leave.

TR at 59.  She testified that she still feels depressed and hopes
that her newly prescribed medications will help her to feel better
when they reach a therapeutic level in her body.  Id.

She testified that since the December 2005 suicide attempt, she’s
been put in a less stressful workplace environment, and that this
has been very helpful.

I feel now that I want to come to work. . . . I was in a
situation that maybe I caused, I don’t know, but it was
very stressful.  I’m not in that situation anymore, so
it’s better for me.  I feel a lot better.  I’m more
motivated, and I just feel better.

TR at 116.  

The individual testified that her husband always has been
supportive and had counseled her to leave her job rather than
become depressed by the situation in her workplace.  TR at 58, 60.
She testified that she does not feel comfortable telling her
parents about her depression and related problems, but that she
confides in her sister.  TR at 90.  She stated that her sister and
she have had little contact in recent months because her sister
works evenings and weekends, making it difficult for them to phone
or visit.  TR at 113. 

The individual testified that she does not believe herself to be a
security risk.  She does not believe that her judgment is impaired
because of her disability.

I think I’m able to function at a normal level just like
anybody else as far as knowing the procedures of security
at [the DOE facility].  I wouldn’t intentionally or
otherwise put our security at risk.

TR at 117.

She testified that she is hopeful that her current medications will
make her feel better as time goes on, and that she is committed to
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continuing therapy with her psychiatrist.  TR at 116-118.  She
stated that she believes that she has an adequate system of social
support.  She stated that in a crisis, she could find support from
her husband, her psychiatrist, the EAP counselor, her sister, and
a close friend who she confides in.  She stated that her close
friend generally is more available to talk than her sister because
of the conflicting work schedules, but that her sister would be
available if she were needed.  TR at 119.  

E.  The Individual’s Husband

The individual’s husband testified that he has been married to the
individual for more than six years.  TR at 32.  He stated that in
December 2005, he took the individual to the hospital after she
took an overdose of medication.  He stated that the individual was
going through a lot of work related stress, and briefly got into a
“desperate depression type mode” when she took the overdose.

And then I think she realized that wasn’t the thing to
do, and she let me know what she did, and I took her to
the hospital.

TR at 35-36.  The individual’s husband stated that he was aware
that the individual had been seeing her doctor regularly for a few
years, and had recently started to see a psychiatrist.  TR at 33.
He stated that they had discussed getting psychiatric help for some
time, but were waiting to see if her problems with depression and
anxiety would be resolved through treatment of her thyroid
condition.  TR at 37-38.  He states that since the individual began
her new medication, she does not get excited as easily and is
generally calmer.  TR at 39.  He testified that the individual has
been “very faithful” in taking her medications, and that he will
remind her if she has not emptied her daily pill dispenser.  TR at
40-41.  He stated that if she had another severe depressive
episode, he would attempt to console her

And if I see that it’s severe to the point where I don’t
feel I can give her the help she needs, I’d take her to
the hospital.

TR at 41.  He testified that the individual would tell him if she
needed medical attention.  TR at 41-42.  He also stated that she
now consumes very little alcohol.  TR at 42.
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F.  The Individual’s Mother

The individual’s mother testified that three years ago she moved
about eighty five mile away from the individual and now sees her
infrequently.  TR at 87.  She stated that the individual has
supported herself since she was sixteen and that she considers her
daughter to be a “pretty responsible” person.  TR at 88.  She
stated that she was aware that the individual had thyroid problems,
but was not aware of any other mental or physical conditions.  TR
at 89.

G.  The Individual’s Sister

The individual’s sister testified that she used to visit with the
individual on a frequent basis but that in the last year she has
only seen the individual about fifteen times.  TR at 109.  She
stated that in the last year the individual’s personality has
changed and she has been distant from her family.  TR at 108.  She
testified that the individual is difficult to reach because she is
“always at home and doesn’t have a phone now.”  She stated that her
work schedule does not permit frequent socializing with the
individual.  TR at 112-113.

The individual’s sister stated that she believes that the
individual’s depression was caused by too much stress in the
workplace.  TR at 111.  She stated that she has not seen any
improvement in the individual’s stress levels in recent months.  TR
at 111.  She testified that she would like to support the
individual “however I can” in coping with her depression.  TR at
112.

H.  The Individual’s Two Co-Workers

The individual’s first co-worker testified that he worked with the
individual for about two years until she transferred to another
position in 2006.  He stated that she was always on time for work,
and completed the work that he gave her very quickly.  TR at 44.
He stated that the individual’s working situation was very
stressful because her group leader was “a very tough person to work
for.”  TR at 45.  He stated that he thought that the individual did
her best to handle a difficult workplace situation in a
professional way.  TR at 46.  He stated that she always was
friendly and appeared to be upbeat in the workplace.  TR at 48.

The second co-worker testified that he has known the individual for
about two and a half years.  TR at 83.  He stated that he and his
work team know the individual “more on a social basis” than a work
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basis because the individual’s niece is on his team and the
individual often is included when they go out to lunch.  He stated
that he has never observed the individual consume alcohol.  TR
at 85.  

I.  The Post-Hearing Letter from the EAP Counselor

In a letter dated January 3, 2007, the individual’s EAP Counselor
stated that the individual had seen him on at least six occasions
seeking assistance in dealing with a hostile work environment.

The work environment was contributing to her depression,
however our focus was on workplace issues in hopes that
as her situation improved so would her depression.

Letter at 1.  He stated that he and the other EAP counselors would
continue to function as a support system for her.  Id.

IV.  ANALYSIS

The individual believes that her present treatment program
consisting of weekly or biweekly therapy with her psychiatrist,
medication, and regular visits with her doctor will successfully
treat her depression and other mental conditions.  She asserts that
this treatment coupled with the support of her doctors and family
members will enable her to cope with any future emotional crisis
arising from her mental conditions.  She believes that her
treatment program and her support system adequately address the
Criterion (h) security concerns arising from her mental diagnosis
and her 2005 suicide attempt.  For the reasons stated below, I
conclude that the individual’s arguments and supporting evidence
concerning her treatment program do not resolve the DOE’s security
concerns as of the date of the Hearing.   

In the administrative review process, it is the Hearing Officer who
has the responsibility for forming an opinion as to whether an
individual with a diagnosed mental condition has mitigated the
security concerns arising from the diagnosis. See 10 C.F.R. §
710.27.  The DOE does not have a set policy on what constitutes
mitigation of concerns related to mental conditions, but instead
makes a case-by-case determination based on the available evidence.
Hearing Officers properly give a great deal of deference to the
expert opinions of psychiatrists and other mental health
professionals regarding the mitigation of concerns related to
mental conditions. See, e.g., Personnel Security Hearing (Case No.
TSO-0401), 29 DOE ¶ 82,990 at 86,877 (2006).  At the Hearing, the
DOE-consultant psychiatrist concluded that the individual still
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appeared to be depressed and somewhat withdrawn from social contact
with her extended family, but that had taken the appropriate action
to deal with her depression and other mental conditions by entering
into therapy with a psychiatrist, and by making changes to her
medication.  He stated that it was too early in her therapy to
observe significant progress, and he predicted that it would take
a year or more of psychotherapy to address her depression and other
conditions.

The individual’s psychiatrist essentially agreed with the DOE-
consultant psychiatrist’s recommendations for treatment and with
his estimate of the time it would take to treat the individual’s
mental conditions.  He stated that the individual appeared
motivated to address her mental conditions and would require one to
two years of committed therapy to address her personality issues.
He also stated that it would take several months to alleviate the
individual’s symptoms of depression and anxiety through medication.
He testified that the individual’s reliability and good judgment
were affected by her mental condition in the past, and that this
could happen again in the future unless she commits herself to
continuing ongoing therapy and to ongoing medical management of her
symptoms. 

I agree with the conclusions of the DOE-consultant psychiatrist and
the individual’s psychiatrist.  My positive assessment of the
individual’s demeanor and of the evidence presented at the Hearing
convince me that the individual has committed herself to ongoing
therapy with her psychiatrist and to maintaining her regimen of
medication.  The testimony indicated that the individual can rely
on the additional support and assistance of her husband, her EAP
counselor, her sister, and her medical doctor if she experiences
another severe depressive episode.  These positive developments are
all significant factors which indicate progress towards mitigating
the security concerns arising from her diagnosed mental conditions
and her December 2005 suicide attempt.  However, I agree with the
DOE-consultant psychiatrist and the individual’s psychiatrist that
the individual has not yet adequately addressed her mental
conditions through psychotherapy or stabilized her depression and
anxiety through medication.  

Accordingly, I find that the individual has not yet progressed in
her treatment to the extent necessary to resolve the DOE’s security
concerns.  I do not believe that it would be appropriate to grant
the individual an access authorization at this time.



- 16 -

V. CONCLUSION

For the reasons set forth above, I find that the individual was
properly diagnosed with Major Depression, recurrent, in partial
remission; Borderline Personality Disorder Traits; and
hypothyroidism, treated, as set forth in the DSM-IV TR, and that
these mental conditions are subject to Criterion (h).  Further, I
find that this derogatory information under Criterion (h) has not
been mitigated sufficiently at this time.  Accordingly, after
considering all of the relevant information, favorable or
unfavorable, in a comprehensive and common-sense manner, I conclude
that the individual has not yet demonstrated that granting her
access authorization would not endanger the common defense and
would be clearly consistent with the national interest.  The
individual or the DOE may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: March 12, 2007 
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under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
 
                                                               February 12, 2007                                            
                      
         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 3, 2006 
 
Case Number:  TSO-0450 
 
This Decision concerns the eligibility of xxxxxxxxx (hereinafter "the individual") for continued access 
authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the testimony and other evidence presented in 
this proceeding, the individual’s access authorization should be restored.  For the reasons detailed below, it 
is my decision that the individual’s access authorization should be restored.   
 
      I. BACKGROUND 
 
On August 11, 2006, the DOE issued a notification letter to the individual.  Attached to the notification 
letter was a statement entitled “Information creating a substantial doubt regarding eligibility for an Access 
Authorization” (hereinafter referred to as the “information statement”).  The information statement 
indicates that the individual was arrested for Driving Under the Influence of alcohol (DUI) during 
September 1994 and on February 3, 1998 and March 10, 2005.  On April 21, 2006, the individual was 
evaluated by a DOE consulting psychiatrist.  In his evaluation report the DOE consulting psychiatrist 
diagnosed the individual with alcohol abuse.  
 
The notification letter finds that the alcohol incidents and the diagnosis of alcohol abuse by a DOE 
consulting psychiatrist create a security concern under Criterion J. 10 C.F.R. §710.8(j).  The notification 
letter informed the individual that he was entitled to a hearing before a hearing officer in order to respond 
to the information contained in the notification letter.  The individual requested a hearing. I was appointed 
to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in 
this matter (the hearing). 
 
In his opening statement at the hearing, the individual indicated that the testimony at the hearing would 
demonstrate that he has been abstinent since March 11, 2005, that since March 14, 2005 he has been 
attending AA on a regular basis and that he attended an eight week alcohol education program during the 
summer of 2005.  Transcript of Hearing (Tr.) at 8.  Below is a summary of the testimony at the hearing. 
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 II. HEARING 
 
A.  AA members 
 
The individual’s AA sponsor testified that he is an alcohol counselor and has been a member of AA for 25 
years.  Tr. at 14.   He has known the individual for two years and has been the individual’s rehabilitation 
counselor as well as his AA sponsor.   Tr. at 14.  The sponsor testified that in the summer of 2005 the 
individual participated in an eight week counseling program at the counseling center at which he works.   
The individual was “a model client” and was very conscientious about following directions and taking 
suggestions.  Tr. at 15.   The sponsor also testified that the individual was a very active participant in AA.  
Tr. at 15.  For the last two years the individual has attended 3 to 4 AA meeting a week and has taken an 
active leadership role in the AA process.  Tr. at 17.  
 
He concluded by testifying that he believes the individual wants to change his life and that the individual’s 
risk of relapse is very low. Tr. at 16-17.  
   
A second AA member testified that he has been a member of AA for five years.  Tr. at 82.  He sees the 
individual every Sunday at the Sunday evening AA meeting.  He has also attended numerous other AA 
meetings with the individual.  Tr. at 83.  He testified that the individual actively participates in the 
meetings.  Tr. at 84.  He believes the individual is committed to his recovery and he believes the individual 
has significantly changed his outlook towards life. Tr. at 83. 
 
B.  The Individual’s Supervisors  
 
The individual’s first supervisor testified that he has known the individual since 1993.  Tr. at 28.   He 
supervised the individual between 1993 and 1999.  Tr. at 29.  He testified that the individual is a very good 
worker.  Tr. at 29.  He has known the individual as a casual, social friend through the school activities of 
their children since 2001.  Tr. at 31.  He has never seen the individual in a situation in which alcohol was 
served. Tr. at 32.   
 
The individual’s second supervisor testified that he has known the individual since 1998 and has been his 
supervisor for the last year.  Tr. at 49.  He testified that the individual has never had any on the job alcohol 
problems, nor has he had any problems with job attendance.  Tr. at 50.  He believes the individual is honest 
and trustworthy.  Tr. at 50.   
  
C.  The Individual’s Co-workers  
 
The first co-worker testified that he has worked with the individual for 17 years .  Tr. at 33.  He often sees 
the individual in social situations, including dining at a local restaurant and at their bowling league.  Tr. at 
35.    Prior to March 2005, he often observed the individual consume between 2 and 5 beers at the 
restaurant and bowling alley.  Tr. at 37.   Since March 2005, he continues to see the individual at the same 
locations.  However, he has not seen the individual consume alcohol.  Tr. at 37.   
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The second co-worker testified that he has known the individual for ten years and has worked with him for 
10 years.  Tr. at 42.  He believes the individual is trustworthy.  Tr. at 45.   
 
D.  The Individual’s Wife 
 
The individual’s wife testified that they have been married for six years.  Tr. at 66.  She testified that the 
individual has not consumed alcohol since March 2005 and that AA has had a significant effect on her 
husband’s life.  Tr. at 67.  Since March 2005 they have been at a number of social events in which alcohol 
has been served.  On each of those occasions, the individual did not consume alcohol and made it clear that 
he had no intention of consuming alcohol.  Tr. at 67.  She believes that her marriage is much stronger now 
that the individual does not consume alcohol.  Tr. at 68.  She does not believe the individual will ever 
again consume alcohol.  Tr. at 80. 
 
E.  The Individual’s Wife’s Close Friend 
 
The close friend testified that she has known the individual’s wife for 12 years.  Tr. at 56.  The close 
friend’s previous husband was alcohol dependent and she is familiar with the problems associated with 
being married to a person with alcohol problems.  Tr. at 62.  She testified that she is a “sounding board and 
a  friend” to the individual’s wife and that she and the individual’s wife are “just close.” Tr. at 63.  Prior to 
March 2005, she had frequent discussions with the individual’s wife about the individual’s alcohol 
consumption.  Tr. at 57.  Prior to March 2005, the individual’s wife had significant concerns about the 
level of her husband’s alcohol consumption.  Tr. at 57.     
 
The close friend testified that since March 2005 the individual has not consumed alcohol.  Tr. at 60.  She 
believes the individual actively attends AA meetings.  She has noticed the individual is more positive and 
is at home more often.  Tr. at 60.  She testified that one of the changes she has noticed is that the individual 
is now able to talk directly to her and to look her in the eye.  Tr. at 61.  She believes if the individual were 
to resume consuming alcohol his behavior would change and she would know he was again consuming 
alcohol.  Tr. at 60.       
 
F. The DOE Consulting Psychiatrist 
 
The DOE consulting psychiatrist listened to the testimony on the telephone and testified at the end of the 
hearing.  He indicated there is always a risk of relapse with alcohol abuse.  Tr. at 100.  Based on what he 
heard about the individual’s abstinence from alcohol and from his experience with AA, he believes the 
individual has demonstrated that his risk of relapse has been significantly reduced.   Tr. at 101.  He 
testified that he was unable to provide a more specific evaluation of the individual’s risk of relapse.  Tr. at 
101.    

 
III. REGULATORY STANDARD 

 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
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A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
The testimony at the hearing by the individual, his wife, their friends and the AA member convinced me  
and the DOE consulting psychiatrist that the individual has been abstinent since March 11, 2005.  
Therefore on the date of the hearing the individual had been abstinent for 22 months.  The question before 
me is whether that period of abstinence is sufficient to mitigate the security concern related to the 
diagnosis of alcohol abuse.   
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I believe the individual has clearly committed himself to abstinence.  His wife, friends and AA members 
are all aware of his commitment to abstinence.  I believe his wife, friends and his fellow AA members will 
support the individual’s efforts to maintain his abstinence.  I believe he is committed to the AA precepts.   
I agree with the DOE consulting psychiatrist that the individual’s commitment to AA and his 22 months of 
abstinence has reduced his risk of his relapse.  I find that the risk of relapse is now at an acceptable level 
with respect to the DOE’s Criterion J security concern.  Accordingly, I am persuaded that the individual 
has adequately mitigated the DOE’s Criterion J security concern. See Personnel Security Hearing (Case 
No. TSO-0320), 29 DOE ¶ 82,920 (2006).   
 
 V. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concerns under Criterion J of 
10 C.F.R. § 710.8.  In view of the record before me, I am persuaded that restoring the individual's access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest.  Accordingly, I find that the individual's access authorization should be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   February 12, 2007 
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         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 8, 2006 
 
Case Number:  TSO-0451 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxx (hereinafter "the individual") for continued 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material."  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the individual’s access authorization should be restored.  For the reasons 
detailed below, it is my decision that the individual’s access authorization should be restored.   
 
      I. BACKGROUND 
 
On August 22, 2006, the DOE issued a notification letter to the individual.  Attached to the notification 
letter was a statement entitled “Information creating a substantial doubt regarding eligibility for an Access 
Authorization” (hereinafter referred to as the “information statement”).  The information statement 
indicates that the individual was evaluated by a DOE consulting psychologist, who determined the 
individual met the criteria for Attention Deficit/Hyperactivity Disorder (ADHD).  The DOE consulting 
psychologist’s report indicated that ADHD may cause this individual to have a significant defect in her 
judgment or reliability.  Her report pointed out that the individual’s ADHD has caused her to shop 
impulsively, and impulsive shopping has caused her to have financial problems. 
  
The information statement indicates that the DOE consulting psychologist’s finding that the individual has 
a defect in her judgment and reliability raises a security concern under Criterion H. 10 C.F.R. §710.8(h).  
The notification letter informed the individual that she was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual requested a hearing. 
I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (the hearing). 
 
The individual believes the combination of her current ADHD medication and the skills she has developed 
to control the symptoms of ADHD mitigate the Criterion H security concern.  Transcript of Hearing (Tr.) 
at 83.  Below is a summary of the testimony at the hearing. 
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 II. HEARING TESTIMONY 
 
A.  The DOE Consulting Psychologist 
 
The DOE consulting psychologist was the first witness at the hearing.  She described the history of the 
individual’s treatment for ADHD.  The individual met with the first treating psychologist several times 
between July 2004 and November 2005.  The first treating psycologist referred her to a treating 
psychiatrist who prescribed Adderall and Zoloft.  Tr. at 12.  She stopped seeing the first treating 
psychologist when her insurance coverage expired.  DOE Consulting Psychologist Report at 4 and Tr. at 
25.  The individual started meeting with a second treating psychologist in July 2006.  She also diagnosed 
the individual with ADHD.  The individual’s medication was changed from Adderal to Concerta in 
December 2006.  Tr. at 169.   
 
The DOE consulting psychologist testified that based on her evaluation she also diagnosed the individual 
with ADHD.  Tr. at 16 and 21.    The DOE consulting psychologist then described some of the individual’s 
ADHD symptoms  

 
She tends to be disorganized, loses track of bills, procrastinates, and her attention deficit 
sometimes affected her ability to manage her money, and it contributed to what she termed as 
compulsive spending.   

 
Tr. at 14.  She also testified that the individual is “usually late to work, that she tends to lose attentional 
focus in meetings and sometimes forgets what to do.  She said she forgets little things all the time.”  Tr. at 
17.  The individual understands that her financial difficulties are the result of her attention deficits.  Tr. at 
14.     
 
The DOE consulting psychologist testified that ADHD is not curable, but medication can “help control the 
symptoms.”  Tr. at 31.  Additionally, there are coping skills and strategies that control the symptoms of 
ADHD.   Tr. at 32.  In this regard the DOE consulting psychologist testified that at the time of her 
interview with the individual, May 2006, the individual had developed “coping skills” in order to perform 
her job.  Tr. at 18.   The individual uses a headset to block auditory distractions and is able to hyperfocus 
on an important project.  Tr. at 18.  The DOE consulting psychologist also testified that there was nothing 
in the individual’s security file that indicated any problems with her job performance.  Tr. at 18.   The 
DOE consulting psychologist did not recall any coping strategies that related to the individual’s personal 
life.   
 
B.  The Individual  
 
The individual testified that she was initially diagnosed with ADHD by her general physician in June 2004 
and again by her first treating psychologist in July 2004.  Tr. at 40.   On July 14, 2006, she was evaluated 
by the second treating psychologist.  He confirmed the previous ADHD diagnosis.  Individual’s Exhibit 
#29.   
 
The individual stated that during 2005 and 2006 she did a significant amount of reading about ADHD and 
she indicated by the summer of 2006 she understood the impact ADHD was having on her life.  Tr. at 41.  
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Beginning in July 2006, she had 13 counseling sessions with the second treating psychologist.  The 
purpose of those counseling sessions was to develop a plan to help the individual improve her coping skills 
in such areas as time, money, and mood management. Tr. at 103-105 and Individual’s Exhibit #29.  She 
testified that since 2005 she has understood that her financial difficulties were related to ADHD.  
However, until the counseling session started in the summer of 2006 she “didn’t understand it meant 
you’ve got to establish a budget, and this is what a budget means.  So I knew it was a factor, but I didn’t 
understand what it meant to change it.”  Tr. at 96.  The individual summarized the change in her 
understanding of ADHD 
 

I realize that ADHD has affected me in so, so many ways, and my self-esteem as well.  So 
what happened is, when I was having problems, I thought I was stupid, I thought I was crazy.  
I thought all I needed to do was try harder.  I was too ashamed to ask for help, because 
seemingly, everyone else was doing it, and I couldn’t, and so there was something wrong with 
me,  . . .  I am learning that’s not the case, and I’m learning to surround myself with people 
who can accept the fact that I’m ADHD.   

 
Tr. at 84.   
 
She testified that she now recognizes her tendency to be impulsive.  She now tries to “slow things down.  
I’ve got to focus on one thing at a time and not try to do five things at one time.  By doing that, it’s really 
helped me to remember to place things in my long-term memory.”  Tr. at 54.  The individual testified that 
she takes her medicine regularly because she is feeling better and wants to continue feeling better.   Tr. at 
140.   
 
C.  The Individual’s Friends  
 
1.  The First Friend 
 
The first friend testified that he has known the individual for three years.  They first meet in a local 
bowling league.  Tr. at 60.   They got to be friends a year later when they realized their children were 
involved in the same gymnastics class.  Tr. at 75.  The individual told him in 2005 that she had been 
diagnosed with ADHD.  She believes the individual was relieved by the diagnosis because she was better 
able to understand past events.  Tr. at 60.  She testified that when she first met the individual she was 
“very, very loud; very energetic.  However, since she was diagnosed and placed on medication, [there has 
been a] huge change.”  Tr. at 64.   She testified that she has observed that the individual is calmer and is 
able to make better decisions.  Tr. at 64, 72 and 73.   
 
2.  The Second Friend 
 
The second friend testified that she has known the individual for seven years.  She has been involved with 
the individual in a number of activities involving their daughters.  Tr. at 120.  She is currently the second 
grade teacher of the individual’s daughter.  Tr. at 107.    
 
The second friend described changes she has observed in the individual’s coping skills.  She testified that 
prior to the individual’s counseling/medication, the individual was easily frustrated and often got upset.  
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She believes that since the counseling/medication, the individual is able to work through her problems.  Tr. 
at 116.  “I think that you are easier to get along with, because you have more peace with yourself now, too 
and you are much calmer.”  Tr. at 116. 
 
She testified that prior to 2006 the individual had difficulty with organization and time management.  “I 
was really impressed when I visited you at the house this summer right before school started, and you had 
this really big calendar on the wall of the way into the family room with everything, you know, written 
down and ready – it was a schedule for [the individual and her two children] so that she could keep all 
three schedules organized.”  She also described a chalk board that the individual has in her family room 
where she keeps detailed notes about upcoming activities for each member of the family.  Tr. at 118.  She 
testified that during first grade the individual’s daughter was often tardy.  However, during the current 
school year, which started in September 2006 the individual’s daughter always arrives at school on time.  
Tr. at 120.  She also testified that during the prior school year, the individual did not complete school 
paperwork or pay her bills on time.  However, during the current school year, which started in September 
2006, she has completed school paperwork and paid all of her bills on time.  Tr. at 133.   
  
She testified that prior to counseling/medication the individual “was always moving around and, you 
know, moving from place to place . . . and she would not necessarily look straight at me, or she would be 
walking around when we were talking, and now, you know, we just sit and we talk, and it much more 
relaxing.”  Tr. at 129.  Prior to July 2006, the individual and she had arguments “because she was perhaps 
short-tempered or easily frustrated, due to her not understanding her ADHD, and now she is much more 
calm and much easier to get along with.”  Tr. at 133.   
 
D.  The Individual’s Supervisors 
 
The individual’s first supervisor testified that he has been the individual’s direct supervisor for 5 months 
and that he is aware that the individual has been diagnosed with ADHD.  Tr. at 157 and 161.  He interacts 
with the individual several times per day.  Tr. at 158.   He testified that the individual has been a top 
performer who always completes assignments on time.  Tr. at 159.   He indicated the individual is good 
with detail and resourceful in solving problems.  Tr. at 159.    
 
The individual’s second supervisor testified that prior to the individual’s assignment to the first supervisor 
she supervised the individual for 4 years.  Tr. at 173.   She indicated that the individual is a good employee 
who produces very good work product.  Tr. at 176.  The individual takes detailed notes of meetings and 
always completes work assignments.  Tr. at 176.     
 
E.  The DOE Consulting Psychologist 
 
After hearing the testimony, the DOE consulting psychologist testified for a second time.  She testified that 
the individual recognizes that managing her ADHD symptoms is an “ongoing process.”  However, she 
believes that the individual now understands her symptoms and her medication is helping her.  Tr. 166.  “It 
is a big change from what I saw in May, from the person that I read about in her [personnel security file],  
to the person that we’re hearing about today.”  Tr. at 166.  
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She testified that the individual is “taking appropriate and effect steps to ameliorate [the judgment and 
reliability] concerns.”  Tr. at 165.   The individual “is using multiple coping skills, prioritizing, taking on 
less, she’s on time, see seems to be able to calm down and think enough to curtail her spending . . . ”  Tr. at 
166.  She testified that the judgment and reliability risk that she saw in May 2006 has been significantly 
reduced.  Tr. at 166. 
 
After the hearing the DOE counsel submitted a statement from the DOE consulting psychologist which 
indicates the reasons that she believes the individual will continue to take her medication and will continue 
to use the coping skills she has developed: 
 

Individuals with ADHD do not typically enjoy their symptoms. In children and adults 
concomitant depression and anxiety are common as they struggle to deal with the demands of 
daily life. When such individuals find a medication that controls their distractibility, poor 
attentional focus, scattered thinking, and hyperactivity, they experience relief (as [the 
individual] indicated), and find that medication to be necessary for success in life. 
Additionally, if such individuals find coping skills that work and allow them to lead a 
productive and successful existence, rather than one filled with frustration and half-done jobs, 
they hang on to those skills and use them. This has been my experience with individuals with 
ADHD. They typically do not want to go back to the way things were, there is no pleasure for 
them in being without their medication, and if the medication they are on starts not to work, 
they go back to their physician to find one that does. They are not fighting against a 
pleasurable experience that has detrimental side effects the way an individual with drug and 
alcohol disorders has to.  

 
Post Hearing Submission by DOE Counsel. 

 
III. REGULATORY STANDARD 

 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that  
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restoring her access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
The issue in this case is whether the individual has sufficiently mitigated the Criterion H security concern 
associated with her ADHD.  As discussed below, I find that she has brought forward sufficient witness 
testimony to satisfy her burden in this regard. 
 
As an initial matter, the testimony of the individual’s friends convinced me that that since July 2006 she 
has gained control over her mood swings during her non-work hours.  Their testimony also indicated that 
the individual has developed mechanisms to organize family activity and finances. The testimony of the 
two supervisors assured me that the individual has always been able to focus on her assigned duties during 
work hours and she has never had any work-related problems related to ADHD.   The individual’s own 
testimony was credible, too.  I am satisfied that she understands that she needs to continue to take her 
medication and to utilize coping skills.  She clearly indicated that she will use budgets and spending limits 
in order to avoid future impulsive spending.  The testimony of the witnesses also convinced the DOE 
consulting psychologist that since July 2006 the individual’s medication and coping skills have 
significantly reduced the effect ADHD is having on her life.  The DOE consulting psychologist is also 
persuaded that the individual will continue to take her medication and she will continue to utilize the 
coping skills she has recently developed. 
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Based on the above testimony, I am convinced that ADHD will not have a significant effect on the 
individual’s future judgment and reliability both on and off the job.  Therefore, I find that the risk of future 
judgment and reliability problems is low for this individual. Accordingly, I find that the individual has 
adequately mitigated the DOE’s Criterion H security concern. See Personnel Security Hearing (Case No. 
TSO-0320), 29 DOE ¶ 82,920 (2006).   
 
 V. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concerns under Criterion H of 
10 C.F.R. § 710.8.  In view of the record before me, I am persuaded that restoring the individual's access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest.  Accordingly, I find that the individual's access authorization should be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 2, 2007   
 
 
 
 



An access authorization is an administrative determination that an individual is eligible for access1

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred
to in this Decision as access authorization or a security clearance.
 
 At the hearing, the individual testified that the woman was not seriously injured.2

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

September 28, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      November 17, 2006

Case Number:                      TSO-0453

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  For the reasons set forth below, I conclude that the individual’s security1

clearance should not be restored at this time. 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor and was granted a security
clearance pursuant to that employment. In June 2006, the individual was arrested for Driving While
Intoxicated (DWI) and other related offenses in connection with an incident at a campground during
which the individual allegedly struck a woman with his vehicle, forcing her into an open campfire. 2

After being apprised of this arrest, the local DOE security office conducted an investigation of the
individual. As a part of this investigation, the individual was summoned for a Personnel Security
Interview (PSI) by a security specialist in June 2006.  

After reviewing the information generated by its investigation, the local security office determined
that derogatory information existed that cast into doubt the individual’s eligibility for a security
clearance. They suspended the individual’s clearance and informed him of their determination in a
letter that set forth in detail the DOE’s security concerns and the reasons for those concerns. I will
hereinafter refer to this letter as the Notification Letter. The Notification Letter also informed the
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the
substantial doubt concerning his eligibility for access authorization. 
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 There is no indication in the record that the individual has ever been professionally diagnosed as3

suffering from any alcohol use disorder. 

The individual requested a hearing on this matter. The local security office forwarded this request
to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The DOE introduced
14 exhibits into the record of this proceeding. The individual presented the testimony of his
supervisor at the hearing, and also testified on his own behalf. 

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraph (j) of the criteria for eligibility for access to classified matter or special nuclear
material set forth at 10 C.F.R. § 710.8. That paragraph pertains to information indicating that the
individual has been, or is a user of alcohol habitually to excess, or has been diagnosed by a
psychiatrist as alcohol dependent or as suffering from alcohol abuse. Specifically, the DOE is
alleging that the individual has been, or is a user of alcohol habitually to excess.  In support of this3

contention, the Letter cites the individual’s June 2006 arrest, another DWI arrest in August 2003,
and statements that he made during the June 2006 PSI indicating that he continues to consume
alcohol, sometimes to the point of intoxication, that he has driven his vehicle more than a dozen
times while intoxicated, and that he has reported to work with a hangover.

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether restoring the individual’s security
clearance would compromise national security concerns. Specifically, the regulations compel me to
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances
surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and
any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting access authorization “will not endanger the common defense and security and will
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security
Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and 
cases cited therein. The regulations further instruct me to resolve any doubts concerning the
individual’s eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).
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IV. FINDINGS OF FACT AND ANALYSIS

After reviewing the entire record in this matter, I find that the DOE has made a proper showing of
derogatory information raising legitimate security concerns under paragraph (j) of the criteria for
eligibility for access to classified matter or special nuclear material. Specifically, the DOE has shown
that the individual has habitually used alcohol to excess. 

The DOE regulations do not define the terms “habitual” or “excess.” However, in previous personnel
security decisions, Hearing Officers have defined “habit” to mean “a customary practice or pattern,”
Personnel Security Review, Case No. VSA-0113, 26 DOE ¶ 83,010 (June 2, 1997) (quoting
Webster’s New Riverside Dictionary) and “drinking alcohol to excess” to mean drinking to
intoxication. See, e.g., Personnel Security Hearing, Case No. TSO-0300, May 23, 2006. It is
therefore reasonable to define a “user of alcohol habitually to excess” as being someone who drinks
to intoxication as a customary practice or pattern. 

There is ample evidence in the record to show that during various periods of time prior to his June
2006 arrest, the individual drank to intoxication as a customary practice or pattern. During his June
2006 PSI, he defined “intoxication” as consisting of “dulled senses” and “physical limitation”
resulting from the use of alcohol, and he stated that in order to reach this state, he would have to
consume “three or four” mixed drinks or “four or five beers” over a period of “a couple of hours.”
June 2006 PSI at 9-11. He further indicated that from 1994 to 2003, he would drink to intoxication
once or twice a month, usually consuming five or six beers with friends at a bar. Id. at 19-23. In
2003, the frequency of the individual’s alcohol consumption decreased because he began working
on weekends as a disk jockey and consequently had less time to spend with his friends in bars. Id.
at 22-23. During this time, he would consume “five or six” beers once every one or two months. Id.
at 23. After his 2003 DWI arrest, the individual further curtailed his drinking, consuming “two or
three” drinks over the course of an evening perhaps once every other month. Id. at 29-30. In the six-
to-nine months leading up to the June 2006 PSI, he added, he had consumed alcohol three times. On
two of those occasions, including the night of his 2006 arrest, he drank to intoxication, consuming
“four or five beers” and “two or three mixed drinks.” Id. at 31. He further stated that during the years
prior to his 2003 arrest, he drove while intoxicated “more than a dozen” times, id. at 24, and during
an earlier PSI he estimated that between his 2003 and 2006 arrests, he drank to intoxication 90
percent of the times that he consumed alcohol. March 7, 2006 PSI at 35-36. 

There are serious security concerns associated with such excessive use of alcohol. Those concerns
are that such use can impair an individual’s judgment and reliability, and ability to control impulses.
These factors increase the risk that the individual will fail to safeguard classified matter or special
nuclear material. See, e.g., Personnel Security Hearing, Case No. TSO-0168, 29 DOE ¶ 82,807
(2005); Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 (1996) (affirmed by
OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed
by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, aff’d, Personnel Security Review,
25 DOE ¶ 83,002 (affirmed by OSA, 1995). These concerns are amplified in this case by the fact that
the individual has, in the past, repeatedly exhibited poor judgement after consuming excessive
amounts of alcohol. As previously described, he has admitted to having driven while intoxicated
more than a dozen times previous to 2003 and has been arrested twice for DWI, including the 2006
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incident during which he allegedly struck a woman with his vehicle, forcing her into an open
campfire. 

Given these concerns, it is incumbent on the individual to convince me that he has permanently
modified his pattern of excessive alcohol consumption. I find there to be insufficient evidence in the
record to support such a finding.   

At the hearing, the individual testified that approximately one month after his 2006 arrest, he decided
to permanently quit drinking. Hearing Transcript (Tr.) at 66. He explained that “it became apparent
to me that it was a lot easier not to [drink alcohol], even though I’m in a lot of social situations where
my friends do consume alcohol; and . . . I decided that it was easy and that it was probably in my best
interests not to do that anymore, so I’ve quit completely.” Tr. at 67. The individual and counsel for
the DOE stipulated that as of the date of the hearing, the individual had  not consumed any alcohol
for approximately nine months (or since June 18, 2006, the evening of his arrest). Tr. at 73. The
individual further testified that he has not received any counseling or therapy concerning his alcohol
usage, although he did attend an alcohol education class in 1997. Tr. at 54, 58-59.

In previous cases, Hearing Officers have generally found the security concerns associated with
habitual excessive alcohol use to be mitigated where the individual has established a new pattern of
responsible use or abstinence that is sufficient to convincingly demonstrate that the chances of a
return to the previous pattern of excessive use are remote. See, e.g., Personnel Security Hearing,
Case No. TSO-0097, February 11, 2005 (18 months of abstinence plus lifestyle changes sufficient
to mitigate security concerns); Personnel Security Hearing, Case No. TSO-0270, April 17, 2006
(three year pattern of responsible use sufficient to mitigate security concerns); Personnel Security
Hearing, Case No. TSO-0300, May 23, 2006 (two year pattern of responsible use plus counseling
and alcohol use education sufficient to mitigate security concerns). In this case, the individual
established a pattern of excessive drinking over a period in excess of 11 years. During this period,
he was arrested for DWI twice, with the second arrest coming approximately three months after a
PSI at which his alcohol consumption was a primary concern, and during which he stated his
intention “to be more responsible where alcohol is concerned.” March 2006 PSI at 40. Against this
backdrop, and the entire record before me, I am not convinced that a nine-month period of sobriety
with no counseling or therapy is sufficient to demonstrate that his chances of abusing alcohol in the
future are remote. Instead, I am concerned that once this security proceeding has ended and the
individual’s incentive to remain sober has diminished, he will return to a pattern of periodically
abusing alcohol.               
                  
V. CONCLUSION

Based on the factors discussed above, I find that the individual has failed to adequately address the
security concern set forth in the Notification Letter. Accordingly, I conclude that he has not
demonstrated that restoring his clearance would not endanger the common defense and would be 
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clearly consistent with the national interest. Accordingly, the individual’s access authorization
should not be restored at this time. The individual may seek review of this Decision by an Appeal
Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: September 28, 2007



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 17, 2006 
 
Case Number:   TSO-0454 
 
This Decision concerns the eligibility of  XXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” 1 A local DOE Security Office (LSO) suspended the individual’s 
access authorization pursuant to the provisions of Part 710. In this Decision I will 
consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should not be restored.  
 
I. Background 
 
The individual has held a DOE security clearance for several years while employed by a 
DOE contractor. During a routine background investigation, the individual revealed on a 
security form in 2004 that she had undergone alcohol-related treatment from September 
2003 until February 2004. In July 2006, the LSO conducted a Personnel Security 
Interview (PSI) with the individual to explore, among other things, the extent of the 
individual’s alcohol use. Unable to resolve the derogatory information surrounding the 
individual’s excessive alcohol use, the LSO initiated formal administrative review 
proceedings in October 2006. In a Notification Letter that it sent to the individual, the 
LSO described the derogatory information that created substantial doubt regarding her 
continued eligibility to hold a security clearance and explained how that information fell 
within the purview of one potentially disqualifying criterion which is set forth in the 
security regulations at 10 C.F.R. § 710.8, subsection j (Criterion J).2  
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 

2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8 (j).   



 2 
 
Upon her receipt of the Notification Letter, the individual, through her attorney, exercised 
her right under the Part 710 regulations and requested an administrative review hearing. 
On November 28, 2006, the Director of the Office of Hearings and Appeals (OHA) 
appointed me the Hearing Officer in this case and I subsequently convened a hearing. 
 
At the hearing, six witnesses testified. The individual presented her own testimony and 
that of five other witnesses; the LSO presented no witnesses. In addition to the 
testimonial evidence, the LSO submitted 11 exhibits into the record; the individual 
tendered 14 exhibits.   
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization.  The Part 710 regulations are drafted so as to permit the  
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 
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III. The Notification Letter and the Security Concerns at Issue  
 
The LSO contends that the individual has used alcohol habitually to excess in the past.  
To reach this conclusion, the LSO relies principally on the individual’s own statements 
about the nature and extent of her alcohol use, and the effect that alcohol has had on her 
social and occupational functioning. Specifically, the individual told the personnel 
security specialist in July 2006 that she is alcohol dependent and that her friend had 
expressed concern that she was drinking too much. She also related that in 2003 alcohol 
was controlling her, and was affecting her attitude and attendance at work.  Moreover, 
she informed the personnel security specialist that in her early 40s, she was becoming 
intoxicated once a week and that by age 44, she was becoming intoxicated daily. She also 
told the LSO in July 2006 that she was currently consuming alcohol.  
 
 I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s alcohol use under Criterion J. The excessive 
consumption of alcohol is a security concern because that behavior can lead to the 
exercise of questionable judgment and the failure to control impulses, which in turn can 
raise questions about a person’s reliability and trustworthiness. See Guideline G of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House. 
 
IV. Findings of Fact  
 
By the individual’s own account, she did not consume alcohol to excess until 2003. 
Transcript of Hearing (Tr.) at 142.  It was in 2003 that she began to drink every evening 
at home. Id. at 145. At first, the individual stated that she drank to intoxication once per 
week in 2003. Ex. 3 at 18.3 Eventually, she was becoming intoxicated every night.  Id. at 
19. At some point in 2003, the individual realized that her attitude toward work was poor 
and that her “attendance record was abysmal” so she approached her supervisor, told him 
that she had an alcohol problem and sought his assistance. Ex. 3 at 27, Tr. at 18. The 
supervisor referred the individual to the Employee Assistance Program (EAP) at their 
place of employment. Tr. at 21.  
 
In October 2003, the individual consulted with the EAP about her alcohol issues and then 
signed a two-year contract with the EAP for monthly counseling sessions. Id. at 163, Ex. 
D. According to the individual, the EAP encouraged her to consult with her health care 
provider and to locate an alcohol- treatment program. Tr. at 163. To this end, the 
individual entered an early recovery program through her health care provider. Ex. 9; Tr. 
at 163. According to information furnished during the individual’s background 
investigation to the Office of Personnel Management (OPM) by the early recovery 
treatment center psychologist, the individual entered the treatment program on October 
20, 2003, and was diagnosed as suffering from Alcohol Dependence. Ex. 10 at 4. The 
individual did not complete the program, however, and her last recorded visit to the 
treatment program was February 5, 2004. Id. The individual claimed at the hearing that 
                                                 
3   According to the individual, it usually took three drinks for her to feel intoxicated. Ex. 3 at 16.  
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she spent three weeks in the treatment center’s outpatient program and then attended 
group meetings three times a week. Tr. at 158. She also claimed that she abstained 
completely from alcohol while she was receiving treatment. Tr. at 164. The individual 
admitted that she did not complete the early recovery program, explaining that she moved 
to another city. Id. at 155; Ex. 9 at 3. After discontinuing her treatment program, the 
individual started attending Alcoholic Anonymous (AA) “a couple” of times per week 
and reading “self-help” materials. Tr. at 158;  Ex. 9 at 4.  Within a month, she resumed 
drinking in March 2004 on a “sporadic basis.” Tr. at 165.  She claimed at the hearing that 
she began consuming one alcoholic beverage one time per week, and then cut back to one 
drink once per month. Id. at 164. She maintained that she was last intoxicated sometime 
in 2005. Ex. 9 at 5; Tr. at 177. She also claimed at the hearing that she has not consumed 
alcohol since June 2006. Tr. at 166. This information is discrepant with the information 
provided in the July 2006 PSI, however, where the individual told the personnel security 
specialist that she was currently consuming alcohol. Ex. 3 at 13. Finally, the individual 
claimed at the hearing that she is attending AA, although she did not provide any 
documentation to support this assertion nor does she have a sponsor. Tr. at 158. As for 
her future intentions with regard to AA, she advised that she is uncertain whether she will 
continue to attend AA meetings. Id. at 190. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).4 After due 
deliberation, I have determined that the individual’s access authorization should not be 
restored at this time.  I cannot find that such restoration would not endanger the common 
defense and security and would be clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed 
below. 
 
A.        The Individual Habitually Used Alcohol to Excess in the Past 

 
The individual does not dispute that she habitually consumed alcohol to excess in 2003. 
In fact, she testified at the hearing that she considers herself to be an alcoholic. Tr. at 180. 
Under these circumstances, the pivotal question in this case is whether the individual has 
presented convincing evidence that she is adequately rehabilitated or reformed from her 
past habitual use of alcohol to excess. 
 
 
 
 

                                                 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for his 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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B. Rehabilitation or Reformation from Habitual Use of Alcohol to Excess 
 
1.      The Individual’s Testimony  

 
At the hearing, the individual testified that a confluence of stressors in her life in 2003 
lead her to a period of excessive alcohol consumption. She explained that she and her 
daughter began to share a house with one of her friends and her friend’s four children. Tr. 
at 143. She then described the difficulty that she experienced in 2003 as she and her 
friend tried to “mesh” two families together. Id. at 142. In addition, the individual’s 
longer commute to work meant that she had to entrust her daughter’s care to her friend 
who had different views on discipline than she did. Id. at 143. Around the same time, the 
individual got a new supervisor at work. Id. She characterized her situation at this time as 
“a midlife crisis.” Id. To cope with these stressors, the individual started consuming 
alcohol every night. Id. at 149. Eventually, she was becoming intoxicated every night.  
Ex. 3 at 19.  At the hearing, she defined intoxication as slurred speech, poor coordination 
and impaired judgment. Tr. at 148-149. The individual’s roommate eventually 
commented on the individual’s drinking habits in the fall of 2003 and shortly thereafter, 
the individual moved to live with her sister. In October 2003, the individual enrolled in 
the EAP and the outpatient treatment program with her health care provider. She also 
began to attend AA a couple times per week at this time and maintained that she went to 
AA for approximately one year. During the six to seven months that she lived with her 
sister, the individual did not consume any alcohol. Id. at 153. When she moved from her 
sister’s house, the individual left her alcohol treatment program. Within one month 
(March 2004), she  resumed drinking “sporadically.” Id. at 165.  The individual testified 
that she started drinking one drink once per week in March 2004, and eventually cut back 
to one drink, once per month. Id. She admitted to being intoxicated in March 2005. Id. at 
195.  She testified that she has not consumed any alcohol since June 2006. Id. at 166.  
 
As for how the individual intends to remain sober, she testified that she stays in contact 
with her family, she takes her daughter or someone else to the grocery store so she will 
not buy alcohol, and she reminds herself of the consequences that flowed from her 
problematic drinking in the past. Id. 
 
She claimed at the hearing that she completed the two-year contract with EAP and that 
her attendance in the alcohol treatment program with her health provider program was 
not an integral part of the EAP program. Id. at 189. With regard to the individual’s future 
intentions regarding AA, she stated, “I don’t know if I will or I won’t [go.]  I get more 
support from my family and the people around me.” Id. at 190. 
 
2. The Supervisor’s Testimony 
 
The supervisor testified he has supervised the individual for more than three years and 
finds her to be a very productive and trustworthy employee. Id. at 15. He confirmed that 
he referred the individual to the EAP after she approached him and sought assistance  
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from her alcohol problem. Id. at 18. He related that she told him in 2003 that she wished 
to “change her lifestyle and modify her behavior.” Id. 
 
3. The Best Friend and Former House-Mate 
 
The best friend and former house mate has known the individual for eight years. Id. at 50. 
They shared a house from May 2000 until the fall of 2003. Id. at 69.  During the time that 
they lived together, the friend noticed that the individual was consuming alcohol after 
work in their home. Id. at 59.  She expressed her concern to the individual about the 
individual’s drinking habits. Id.  Sometime thereafter, the individual attended AA and the 
friend accompanied the individual to a couple of meetings for moral support. Id. at 57. 
Then, the individual moved to live in with her sister. The friend has not seen the 
individual consume alcohol in one year and believes that the individual is attending AA a 
couple of times per week. Id. at 65-66. 
 
4. Former Co-worker 
 
A former co-worker testified by telephone at the hearing that she still socializes with the 
individual. Id. at 176.  She related that she has never seen the individual consume alcohol 
to excess and was very surprised to learn that the individual had a drinking problem. Id. 
at 126-127. She stated that she has only seen the individual consume one to two beers 
after a softball game. Id. at 131. She testified that she was aware that the individual had 
sought assistance for her drinking in 2003-2004 and 2004-2005. Id. at 134. 
 
5. Hearing Officer Evaluation of Evidence  
 
This is a very difficult case to resolve because the Part 710 regulations do not define what 
constitutes rehabilitation or reformation from excessive, habitual alcoho l use in the past.5  
                                                 
5 For guidance on this matter, I turned to the “Adjudicative Guidelines for Determining Eligibility to 
Classified Information,” issued in 2005 by the White House. As examples of how a person might mitigate 
the security concerns associated with excessive alcohol consumption, the Adjudicative Guidelines list the 
following considerations: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened under 
such unusual circumstances that it is unlikely to recur or does not cast doubt on the 
individual’s current reliability, trustworthiness, or good judgment; 
(b) the individual acknowledges this or her alcoholism or issues of alcohol abuse, 
provides evidence of actions taken to overcome this problem, and has established a 
pattern of abstinence (if alcohol dependent) or responsible use (if an alcohol abuser);  
(c) the individual is a current employee who is participating in a counseling or treatment 
program, has no history of previous treatment and relapse, and is making satisfactory 
progress; 
(d) the individual has successfully completed inpatient or outpatient counseling or 
rehabilitation along with any required aftercare, has demonstrated a clear and established 
pattern of modified consumption or abstinence in accordance with treatment 
recommendations, such as participation in meetings of Alcoholics Anonymous or a 
similar organization and has received a favorable prognosis by a duly qualified medical 
professional or a licensed clinical social worker who is a staff member of a recognized 
alcohol treatment program. 
 

See Guideline G of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National Security Affairs, 
The White House (Adjudicative Guideline G). 
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After carefully evaluating the evidence in this case, I first find that it augurs in the 
individual’s favor that she has acknowledged her problematic drinking and was forthright 
with the DOE on her security form about the nature and extent of her alcohol issues.6  
However, there are several negative factors that cumulatively outweigh the positive 
factors in this case.  
 
As an initial matter, the individual did not present probative evidence to convince me that 
she is making satisfactory progress in addressing her alcohol issues. The only evidence 
from the individual’s psychologist at her alcohol treatment center was obtained through 
the OPM background investigation. Ex. 9. The psychologist told the OPM investigator 
that the individual’s attendance in the early recovery program was “not regular so she did 
not graduate from the program.”  Id.  The psychologist stated that he had diagnosed the 
individual as suffering from Alcohol Dependence, but would not provide a prognosis for 
her recovery. Id. The information in the record from the individual’s EAP Counselor 
comes from two sources, the OPM background investigation and a post-hearing 
submission that I requested in an effort to corroborate the individual’s statement that she 
had completed the terms of her two-year EAP Agreement. The information from the 
OPM background investigation reflects that the EAP psychologist did not provide either a 
diagnosis or prognosis for the individual.  In her post-hearing submission, the EAP 
psychologist did not state, as I had expected, that the individual had successfully 
completed the terms of her two-year EAP Agreement.  Instead, she related the date that 
the individual entered the EAP program and advised that she had seen the individual five 
times in a six-month period. Ex. N.  
 
I am troubled that the individual elected not to call her EAP counselor as a witness. The 
individual had initially requested that I issue a subpoena to secure her psychologist’s 
testimony and then withdrew the request prior to the hearing. Had the EAP Counselor 
testified at the hearing, she could have responded to questions about: (1) the EAP 
program and the terms of the two-year EAP contract that the individual had signed; (2) 
what psychological tests, if any, the EAP personnel administered to the individual to 
detect the nature of the individual’s alcohol problem; (3) why the EAP had recommended 
that the individual enroll in an alcohol treatment program as an adjunct to the EAP 
program; (4) whether the alcohol treatment program was an integral component of the 
individual’s recovery (which the individual claims it was not); (5) whether the EAP  

                                                                                                                                                 
 
6   The individual contends that the DOE would never have known about her problematic drinking had she 
not divulged her alcohol counseling on her security form.  The individual is mistaken on this matter.  The 
OPM background investigation had independently uncovered information from the individual’s supervisor 
about her alcohol issues. 
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records confirm that the individual was seen 24 times7 by EAP counselors to fulfill her 
two-year monthly counseling commitment; (6) whether anyone affiliated with the EAP 
had provided a diagnosis of the individual; and (7) whether it was permissible for the 
individual to be consuming alcohol during the two-year period that she was enrolled in 
the EAP. These outstanding questions are ones that, if answered, might have assisted me 
in making a predictive assessment whether the individual will return to problematic 
drinking in the future.  
 
I am also not convinced what effect, if any, AA has had on the individual’s rehabilitative 
efforts. By her own account, she has participated in AA for almost one year, although she 
has no sponsor and could not provide any documentation to prove her attendance. She 
also provided no testimony about what AA step she is working on or, for that matter, any 
details about what she is learning from that support system. When questioned at the 
hearing about her future intentions with regard to AA, the individual expressed 
ambivalence about continuing with AA.  In sum, she did not provide testimonial 
evidence8 to convince me that she regularly attended AA or gained any insight into her 
alcohol problems through that organization.  
 
Finally, I considered whether the individual’s alleged sobriety for almost 10 months as of 
the date of the hearing is alone sufficient to prove reformation in this case.9  I find that it 
is not.  First, it is not clear to me how long the individual has abstained from alcohol. She 
testified at the hearing that she last consumed alcohol in June 2006.  However, during the 
personnel security interview in July 2006, she admitted that she was still consuming 
alcohol. This unresolved discrepancy casts doubt on the individual’s veracity with regard 
to her abstinence. Second, even if the individual has abstained for a period of nine or ten 
months, I am not convinced that she will continue to abstain from alcohol. The record 
reflects that the individual abstained for six to seven months before resuming her 
drinking.  The individual did not provide any compelling testimony why she is better 
equipped to continue her abstinence now than in 2004 when she returned to drinking after 
outpatient treatment. 
 
In the end, I am called upon to determine whether the individual’s past, habitual 
consumption of alcohol to excess is likely to recur in the future. For all the reasons 
enumerated above, I find that the individual has not presented compelling evidence that 
allows me to conclude that she is reformed from her past problems with alcohol or to  

                                                 
7  In a post-hearing submission, the individual stated that she saw one EAP Counselor six times and the 
other five times.  Ex. M. Meeting 11 times with an EAP Counselor does not, on its face, fulfill the two-year 
commitment of meeting monthly with an EAP Counselor. 
  
8  She did provide a written statement from her mother who related that the individual has attended AA 
meetings.  However, I only accorded this witness statement neutral weight because the mother did not 
testify under oath and was not subject to cross examination. 
 
9  In view of the diagnosis of Alcohol Dependence in the record, any rehabilitation or reformation must be 
marked from the time the individual stopped drinking. Under the Adjudicative Guidelines, a person who 
has been diagnosed with Alcohol Dependence must demonstrate abstinence from alcohol, not responsible 
use of alcohol.  



 9 
make a predictive assessment that she will not return to consuming alcohol habitually to 
excess in the future.  
   
 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns advanced by the LSO. I therefore cannot find 
that restoring the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should not be restored.   
 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 9, 2007 
 



*  The original of this document contains information which is subject to withholding from 
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Hearing Officer's Decision 

 
Name of  Case:    Personnel Security Hearing 
 
Date of Filing:     November 29, 2006 
 
Case Number:     TSO-0455 

    
 
This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization1 
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record of 
this proceeding, the individual’s access authorization should be restored. As discussed below, after 
carefully considering the record before me in light of the relevant regulations, I have determined that 
the individual’s access authorization should not be restored. 
 
I.  Background 
 
The individual is an employee of a DOE contractor.  Due to a domestic incident in July 2005 that led 
to the individual being taken by police to a mental hospital, the DOE local office conducted a 
Personnel Security Interview (PSI) with the individual on May 19, 2006.  See DOE Exhibit 8.  
Because the security concern remained unresolved after the PSI, the DOE local office requested that 
the individual be interviewed by a DOE consultant psychiatrist.  The psychiatrist interviewed the 
individual on July 28, 2006.  See DOE Exhibit 3.  The DOE local office ultimately determined that 
the derogatory information concerning the individual created a substantial doubt about his eligibility 
for an access authorization, and that the doubt could not be resolved in a manner favorable to him.  
Accordingly, the DOE local office proceeded to obtain authority to initiate an administrative review 
proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. 
The Notification Letter included a statement of that derogatory information and informed the 

                                                 
1Access authorization is defined as an administrative determination that an individual is eligible for access 

to classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 
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individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt regarding his eligibility for access authorization.  The individual requested a 
hearing, and the DOE local office forwarded the individual’s request to the Office of Hearings and 
Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, two co-workers, a friend, a psychiatrist who had treated the individual, a psychologist, 
and the DOE consultant psychiatrist.  The DOE counsel and the individual, who was represented by 
counsel, submitted exhibits prior to the hearing. 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the evidence 
that raises a concern about the individual’s eligibility to hold a DOE access authorization, as well as 
the evidence that mitigates that concern.  I conclude, based on the evidence before me and for the 
reasons explained below, that the security concern in this case has not been sufficiently resolved. 
 
II. Analysis 
 

A. The Basis for the DOE’s Security Concern 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding the 
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized 
this information as indicating that the individual has an illness or mental condition of a nature which, 
in the opinion of a psychiatrist, causes, or may cause, a significant defect in his judgment or 
reliability.  DOE Exhibit 1 (citing 10 C.F.R. § 710.8(h)).  The Notification Letter cites multiple 
diagnoses of the individual by a number of doctors, most recently the DOE consultant psychiatrist's 
diagnosis of the individual as suffering from Cyclothymic Disorder; Major Depressive Disorder, 
without psychotic features, in partial remission; and Borderline Personality Traits.  Both the 
Notification Letter and the report of the DOE consultant psychiatrist allege that the individual (1) 
was detained for observation after he threatened suicide and tried to strangle his wife during an 
incident on July 23, 2005; (2) threatened suicide on at least three occasions; (3) used a virus to erase 
files from a computer at work; and (4) brought a shotgun onto the premises of a DOE facility on July 
27, 2005, where he told a co-worker that he was going to commit suicide. 
 
Much of the testimony at the hearing centered on whether the DOE consultant psychiatrist correctly 
diagnosed the individual's mental illness, particularly with respect to whether the individual exhibits 
certain of the traits of Borderline Personality Disorder set forth in the Diagnostic and Statistical 
Manual of Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR), specifically: 

 
• Frantic efforts to avoid real or imagined abandonment. 
• Recurrent suicidal behavior, gestures, or threats, or self mutilated behavior. 
• Affective instability due to a marked reactivity of mood (e.g., intense episodic dysphoria, 

irritability, or anxiety usually lasting a few hours and only rarely more than a few days). 
• Chronic feelings of emptiness. 

 
A psychiatrist who treated the individual from February 2004 until his retirement in June 2006 
testified that he did not believe the individual had “borderline personality disorder, because if he had 
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that disorder, he would be doing some of the kinds of things during the two years that I saw him that 
borderline patients do . . .”   Tr. at 284.  Similarly, the psychologist who evaluated the individual and 
testified on his behalf at the hearing did not believe that the behaviors exhibited by the individual 
rose to the level of a borderline personality disorder. 
 

[F]irst of all, appreciate the significance and the magnitude of the difficulties that 
borderline individuals face. These are individuals who have significant difficulties in 
virtually every area of their life. Oftentimes, they find it impossible to maintain 
steady employment and certainly come to the attention of a wide variety of 
individuals for their behaviors.  

 
[The individual], by contrast, actually is quite stable. 

 
Tr. at 188. 
 
Rather, both the treating psychiatrist and the psychologist opined that the individual suffered from a 
mood disorder, Tr. at 187, 263, the psychologist testifying that the four characteristics of borderline 
personality disorder identified by the DOE consultant psychiatrist “seem to me to be either subsumed 
by the primary diagnosis, in my opinion, of major depression, or subsumed by the diagnosis of 
cyclothymic personality, for example.”  Tr. at 189. 
 
In evaluating these varying diagnoses, and in particular their significance as security concerns, it is 
helpful to consider them in the context of the factual allegations against the individual, at least two of 
which are in dispute.  Based on my findings below, whether the individual's behavior is due to a 
mood disorder or a personality disorder, that behavior raises significant concerns regarding the 
individual's suitability to hold a security clearance. 
 
  1. Events Leading to Individual’s Admission to a Mental Hospital for Observation 
 
The Notification Letter alleges that, on July 23, 2005, the individual was detained for observation 
after he threatened suicide and tried to strangle his wife.  There is no dispute that the individual was 
behaving very irrationally during this incident, and that this behavior led to his detention at a mental 
hospital for between one and two days.  The specific events of that took place that night are less 
clear, particularly whether the individual in fact assaulted his wife and, if so, with what intent.   
 
However, I do not find it necessary to fully resolve the disputed facts, as I was persuaded by 
evidence that the individual's behavior was the product of a confluence of factors that is very unlikely 
to be repeated.  Specifically, the individual had been in a great deal of pain the week preceding the 
event, due to his reaction to a pneumonia vaccination.  As a result, the individual, who has suffered 
from chronic pain since a motorcycle accident in 1991, was now in even greater pain and was unable 
to sleep for several nights in a row.  Tr. at 82-82, 248.  At this time, the individual had been 
prescribed Valium, Lorcet, and Ambien.  He testified that on July 23, 2005, he had taken the 
maximum prescribed dosage of his medications, as well as NyQuil to “drain my sinuses and settle 
my throat.”  Tr. at 360.  After taking a second 10 mg dose of Ambien, the individual testified that he 
remembers “just brief flashes and images” from that night, until he found himself in a mental 
hospital.  Tr. at 361.  Although the DOE consultant psychiatrist was of the opinion that the 
individual's mental illness contributed to his behavior on this night, based on the testimony of both 
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the psychologist and the DOE consultant psychiatrist, I am convinced that, but for the combination of 
the individual's severe pain, sleep deprivation, and several medications, the events of July 23 would 
not have taken place.  Tr. at 96, 160, 239. 
 
  2.  Allegations of Repeated Suicide Threats 
 
Regarding the allegations of repeated suicide threats, the individual specifically denies that one took 
place, and attributes the other two to misunderstandings of his intent.  In one case, the individual is 
alleged to have pointed a gun to his head during an argument with his spouse and stated, “Dead dads 
don't pay.”  DOE Exhibit 6 at 10 (June 12, 1996 notes of counselor seen by individual and wife).  In 
describing another instance in a 2000 Personnel Security Interview, the individual said that he 
“considered suicide . . . based upon my wife insisting that we get counseling and that it was 
counseling or divorce.”  DOE Exhibit 9 at 15.  “And my explanation to her was, 'Yeah, counseling's 
fine, but I won't accept the divorce, I'll take my life first.’”  Id.  Most recently, on July 27, 2005, the 
individual was alleged to have threatened suicide after showing up at a DOE facility with a shotgun, 
an allegation supported by a contemporaneous written report of security personnel at the DOE 
facility stating that one individual heard the individual make the threat, and a second heard him 
confirm that he had made the threat.  DOE Exhibit 18 at 2, 3. 
 
The individual offered his own explanation for each of these events at the hearing.  He claimed that 
the “Dead dads” comment, which he did not deny, was made when he was cleaning a gun and his 
wife started an argument with him about finances.  He testified that he was unemployed at the time, 
and that he was trying to express “that I'm doing everything that I can; that if I'm dead -- that if I've 
worked to the point where I can no longer work, what benefit is that for my family or for myself.”  
Tr. at 345-46.  Asked at the hearing about the statement that he would take his own life before 
accepting divorce, the individual stated, “That's a metaphor.  The metaphor of divorce and suicide.”  
Tr. at 413.  Finally, he denies threatening suicide on July 27, 2005, instead claiming that he had only 
said he would use a shogun if he were to commit suicide.  Tr. at 382, 440. 
 
I find that the individual's explanations of these three incidents are simply not credible. 2  Rather, 
each of them appears to be post hoc justifications and/or minimizations of actual suicide threats.  In 
their testimonies, both the individual's treating physician and the psychologist noted distinctions 
between suicidal ideation or thoughts, empty or manipulative suicide threats, and actions taken 
toward suicide or suicide attempts.  While acknowledging that the individual had experienced 
thoughts of suicide, both stated they had not observed the individual make any suicide threats.  Tr. at 
294, 416.  However, the record is clear that such threats were made, whether empty, metaphorical, 
manipulative, or real.  Moreover, I was persuaded by the testimony of the DOE consultant 
psychiatrist that even a manipulative suicide threat raises questions about the judgment of the person 
making the threat.  Tr. at 252 (“It obviously says bad things about the judgment, if you use -- if you 
raise the stakes that high that you're going to say, ‘I'm going to kill myself if you leave.’”).  While 
there is conflicting testimony as to whether these threats were the product of a mood disorder or a 
personality disorder, I am convinced that such threats are demonstrations of bad judgment brought on 
by mental illness, and therefore raise valid security concerns. 

                                                 
2 In the case of the written report of the alleged threat at a DOE facility, the individual presented testimony 

that effectively undermined the credibility of the first source in this report.  See, e.g., Tr. at 58-65.  There was, 
however, no credible explanation for the report of the second source, who spoke to the individual that night and 
reported that the individual confirmed that he had threatened suicide. 
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  3.  Alleged Malicious Use of a Computer Virus 
 
Of even greater concern is an allegation that the individual used a virus to erase files from a 
computer at work.  The first source of the allegation is the following from the contemporaneous notes 
of a psychiatrist who was treating the individual in 1996:  “Feels he’s self-destructive; used virus to 
erase files in computer at work.”  DOE Exhibit 6 at 6.  The individual denies having said this to his 
psychiatrist, offering as a possible explanation that he worked with computers at the time and that he 
might have been relating to his psychiatrist an incident where somebody called him and said “‘One 
of my ex-employees left a virus on my machine, and they were mad at me,’ and so I may have 
related that I went in and cleaned that up.”  Tr. at 350, 351.   
 
The individual also disputes the accuracy of the following passage from the July 31, 2006 report of 
the DOE consultant psychiatrist:  “In our interview, [the individual] said that he had ‘unleashed 
something on someone at work,’ and had gotten revenge ‘by shutting down their system.’”  DOE 
Exhibit 3 at 4.  Instead, the individual recalls that the DOE psychiatrist asked him “would I put a 
virus on a computer, and I responded that I would put a virus on a computer under the correct 
circumstances, and that I will attack, scan and pull down any piece of computer infrastructure that is 
damaging the lab resources that I'm protecting.”  Tr. at 351-352. 
 
Again, I found the individual’s explanations to be lacking in credibility.  Similar to the explanations 
of his reported suicide threats, the individual cites misunderstandings as the problem.  While such a 
miscommunication is possible, I found the DOE psychiatrist’s testimony regarding his conversation 
with the individual to be more credible.  Tr. at 480-81.  Based upon that testimony, the DOE 
psychiatrist’s contemporaneous report, and the supporting evidence of the 1996 notes of the 
individual’s treating psychiatrist, I conclude that both reports are accurate, and it is likely that the 
virus incident took place.  As for the security concern raised by this behavior, I agree with the 
assessment of the DOE counsel that if the incident took place, it “would be scarier than hell to let 
him go back to work.”  Tr. at 250-51.  I also was persuaded by the testimony of the DOE psychiatrist 
that this behavior was the product of the individual’s mental illness, Tr. at 250,3 bringing it within the 
purview of 10 C.F.R. § 710.8(h). 
 
  4. Taking a Shotgun and Ammunition to a DOE Facility 
 
Finally, there is the undisputed fact that the individual took a shotgun and ammunition onto the 
premises of a DOE facility, an act that the individual admits he knew was prohibited.  Tr. at 281, 
434.  This incident took place on July 27, 2005, a little over two days after he was released from the 
mental hospital where he had been taken on the night of July 23.  After being released from the 
hospital on July 25, the individual went back to his home and found that his wife and two children 
were not there.  On July 27, police arrived to serve him with a restraining order requiring him to 
leave his house.  The individual had purchased a shotgun that day, and while his family had been 
trained to safely use the weapons in their home, he did not feel comfortable leaving a new, unfamiliar 
gun in his house.  He therefore told the police that he wanted to take the gun with him, and the police 
placed the gun and ammunition in the trunk of his car. 
 

                                                 
3 This opinion was essentially unchallenged by other testimony, the individual’s treating psychiatrist and 

the psychologist not having opined on the issue in their testimony.  Rather, both merely reported the individual’s 
denial that the incident took place.  Tr. 251, 331. 
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With no place to go, the individual drove to a pay phone and tried, unsuccessfully, to reach two 
friends.  Tr. at 378.  It was then the individual decided to go to the DOE facility. 
 

I didn't go to a hotel because I needed to find someplace that I could leave the gun 
and feel safe, because to just take it to a hotel does not provide an environment for 
me to lock it up and secure it.   
 
It means that I'm going to have to carry it in my car. It means that the next day, if I 
still have the weapon, I can't leave it in the hotel, I'm going to have to take it up to 
[the DOE facility] or find somebody else later on to do it. 
 
So I -- after thinking about it for a few minutes, I decided the best thing I could do is 
to drive up to the [DOE facility] and get to my phone books. I didn't have a cell 
phone, I had no way of reaching out and getting the phone numbers of the people that 
I needed to contact, and so up at the [DOE facility], it would afford me a point of 
communication and a way to reach out and seek assistance. 

 
Tr. at 378-79; see Tr. at 443 (“it was going to be a better outcome if I was caught with the gun on lab 
property than if I left the gun somewhere and they hurt themselves or hurt somebody else with it.”). 
 
The lack of judgment displayed by taking a prohibited weapon and ammunition to a DOE facility is 
self-evident, and the individual acknowledged at the hearing that doing so was “completely 
irrational.”  Tr. at 441.  Making matters worse is the individual’s admission that, when he was at the 
DOE facility, he lied when his team leader called and asked him directly whether he was on DOE 
property with a gun. 

 
And that's where I lied, I told her, no, that I did not have a weapon, and the reason I 
told her that, no, I did not have a weapon, was I needed time to get things squared 
away to get off property. 
 
It was going to be much worse for me if [site security] came over and picked me up 
with that weapon than if it was after the fact. So I got off the property as quickly as I 
could. 

 
Tr. at 383-84. 
 
Regarding whether these irrational acts were caused by the individual’s mental illness, the expert 
testimony ranges from somewhat ambiguous in the case of the individual’s treating psychiatrist, Tr. 
at 474-75, to the DOE consultant psychiatrist’s opinion that this behavior was the product of a mental 
disorder.  Tr. at 250.  While the psychologist who evaluated the individual did not opine on this issue 
specifically, I do note that the individual’s behavior in this instance appears consistent with the 
psychologist’s finding in his February 5, 2007 report of  

 
indications in the Rorschach of a tendency on [the individual]’s part to overvalue his 
personal worth and to become preoccupied with his own needs at the expense [of] the 
needs of others.  In addition to these narcissistic like traits, he may exhibit a sense of 
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entitlement or a tendency to externalize blame and responsibility.  At the same time, 
however, it should be noted that [the individual] is experiencing self-critical attitudes 
related to a relatively recent feeling of regret or remorse.  That being the case, it 
would appear likely that he is reevaluating his tendency to overvalue his personal 
worth in the light of this current reality.

 
Individual’s Exhibit A; see Tr. at 234 (“I tried to qualify that by showing that there were other traits 
that suggested that this was not some type of primary narcissistic process, but rather more likely the 
kind of self-centered behavior we see with chronically ill people who take a turn for the inward and 
tend to worry an awful lot about themselves and tend to be overly concerned about their own 
situations, . . .”).  Considering all of the expert testimony, I conclude that the individual’s clear lapse 
of judgment in bringing a gun onto DOE property and lying about it was at least in part a product of 
the individual’s mental illness. 
 
Based on the undisputed facts in this case and my findings above regarding the facts that are in 
dispute, I conclude that the behavior of the individual discussed above (with the exception of the 
events of July 23, 2005) raises clear security concerns and that this behavior is the product of a 
mental illness.  As such, DOE local had ample basis for invoking Criterion H in the present case, 
whether the illness is classified as a mood disorder or a personality disorder. 
 

B.  Whether the Security Concern Has Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether granting or 
restoring access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; 
the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors. 

 
10 C.F.R. § 710.7(c).   
 
I find that, of the factors above, the determinative one in the present case is “the likelihood of 
continuation or recurrence,” that is, whether the individual’s mental illness will in the future manifest 
itself in lapses of judgment or reliability similar to those that have occurred in the past.  When I put 
the question of the risk of future defects in judgment or reliability to the experts who testified at the 
hearing, the DOE consultant psychiatrist responded that he saw a “medium risk,” Tr. at 256, the 
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psychologist stated that he saw “a low probability,” id., and the psychiatrist who treated the 
individual from 2004 to 2006 testified that “there is low risk, . . .”  Tr. at 310.  Clearly, some risk is 
inevitable, and the question becomes what degree of risk is acceptable.  For the reasons discussed 
below, in the present case I find that the risk of future lapses in judgment or reliability by the 
individual is not low enough to justify restoration of access authorization. 
 
In the discussion above of the security concerns raised in this case, I noted that the defects in 
judgment and reliability exhibited by the individual in the past raise valid security concerns, 
regardless of the particular category of the mental illness that caused them.  However, the particular 
diagnosis becomes somewhat more important when considering the prognosis for the control of 
future symptoms of the illness.  Thus, as noted by the DOE consultant psychiatrist, a mood disorder 
“would more likely respond to medications and medications would almost certainly be indicated. 
Borderline personality disorder does not typically respond very well to medications and typically 
responds well to long-term psychotherapy.”  Tr. at 128; see also Tr. at  154-55. 
 
Considering all of the expert testimony presented at the hearing, and the expert opinions in the file 
from past evaluations, I am persuaded that it is more likely that the individual suffers from a mood 
disorder rather than a personality disorder.  First, the DOE consultant psychiatrist’s opinion is clearly 
the outlier among many diagnoses that have been made of the individual over the years, including a 
diagnosis of Major Depressive Disorder and Cyclothymic Disorder by a previous DOE consultant 
psychiatrist in 2001.  DOE Exhibit 5.  Second, I found convincing the testimony of the psychologist 
and the treating psychiatrist that the characteristics diagnosed by the DOE psychiatrist as Borderline 
Personality traits would need to be more severe to merit that diagnosis.  Tr. at 188, 284.  Finally, as 
the DOE consultant psychiatrist graciously acknowledged in his testimony,

 
I think the main thing that would make me question my diagnosis would be the thing 
that [the treating psychiatrist] said, is he kind of lived with the patient, treated him for 
two years. That, off the bat, would give him more weight than me, in general. 
 
I'm still saying I kind of agree with my diagnosis, of course partly because now it's, 
quote, my diagnosis, but the thing most persuasive, I think, is he was there for -- with 
him for two years, and that has a strong -- strong weight to it. 
 
Although I didn't give him a full diagnosis of borderline personality disorder, I agree 
he's not a typical flaming borderline personality disorder where every week you're 
getting a call in the middle of the night and cutting themselves and all that, but I still 
think . . . my diagnosis would stand up. 

 
Tr. at 309. 
 
If the individual only suffers from a mood disorder, this would bode well for him, assuming that his 
symptoms responded well to medication.  However, the individual’s history of trying anti-depressant 
medications has been disappointing in that he either does not respond to the prescribed medication or 
he does respond but also suffers intolerable side effects.  The individual testified that he had 
responded well to Wellbutrin, but stopped taking this medication in 2003 after suffering a seizure to 
which it was determined the medication contributed.  Tr. at 390-91.  Prior to that, he had “tried 
Zoloft and Paxil and another SSRI that I don't remember, and all they did was seem to depress me 
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more. They had tried Elavil, amitriptyline, which is a tricyclic, and it seemed to depress me more.” 
Tr. at 344.  The psychiatrist who treated the individual from 2004 to 2006 testified that the individual 
“had been given a pretty good trial of what are called SSRIs, standard antidepressant medications, 
with not much -- not a whole lot of dramatic effect.”  Tr. at 261.  As a result, the individual stopped 
taking his most recently prescribed anti-depressant, Depakote, seven or eight months prior to the 
hearing.  Tr. at 302-06.  Without an effective medication to control the individual’s symptoms, I am 
not convinced that the kinds of incidents caused by the individual’s mental illness in the past will not 
recur.4 
 
III.  Conclusion 
 
For the reasons set forth above, I find that there is evidence that raises a substantial doubt regarding 
the individual’s eligibility for a security clearance.  Moreover, I find that the concern raised by that 
evidence has not been sufficiently resolved such that, “after consideration of all the relevant 
information, favorable and unfavorable,” I can conclude that restoring the individual’s “access 
authorization would not endanger the common defense and security and would be clearly consistent 
with the national interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 18, 2007 

                                                 
4 My concern is compounded by the fact that the individual does not appear to have taken full 

responsibility for his past actions, to the point of denying the allegation of spreading a virus, an allegation that I find 
is likely true.  And in those cases where he admits to have made statements that are, on their face, threats of suicide, 
he seems to admit them reluctantly or else characterizes those statements as much more benign than even his own 
past reports of the same.  For example, regarding his statement of preferring suicide to accepting a divorce, he 
explained at his 2000 Personnel Security Interview that he had seen children of divorced parents suffer and believed 
that it would be “easier for them if they were caught in the middle [to] have just one parent around than be pulled 
and split between two.”  DOE Exhibit 9 at 16.  Unlike in that interview, where there was no mention of the word 
suicide being used metaphorically, he offered a more innocent, and less credible, explanation at the hearing in this 
case: “That's a metaphor.  The metaphor of divorce and suicide.”  Tr. at 413.  This came shortly after the 
individually emphatically testified that, “I have never said that, ‘If this happens, I'm going to commit suicide. . . ,’” 
before being reminded of his own 2000 admission of his prior statement, “I won’t accept the divorce.  I’ll take my 
life first.”  Tr. at 412-13. 



1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                             October 3, 2007
  

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 13, 2006

Case Number: TSO-0456

This Decision concerns the eligibility of xxxxxxxxxxxxxx (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  As set forth below, it is my decision, based on the evidence and
testimony presented in this proceeding, that the individual’s access authorization should not be
restored.

I.  Background                          

The individual is employed at a Department of Energy (DOE)  facility where his work requires him
to have an access authorization.  In August 2006, DOE suspended the individual’s access
authorization.  During a background investigation, the local DOE security office discovered some
derogatory information that created a security concern.  DOE asked the individual to participate in
a Personnel Security Interview (PSI) in order to resolve the information.  The PSI resolved some of
the information, but other security concerns remained.

The local DOE security office issued a Notification Letter to the individual on November 1, 2006.
The Notification Letter alleges under 10 C.F.R. § 710.8(f) that the individual has “deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire
or  Questionnaire for Sensitive National Security Positions.”  It also alleges that the individual “has
engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy, or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation, or duress which may cause him to act contrary to the best interest of the
national security.”  10 C.F.R. § 710.8(l).   
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In a letter to the local DOE security office, the individual exercised his right under Part 710 to
request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me as the
Hearing Officer in this case.  After conferring with the individual and the appointed DOE counsel,
10 C.F.R. § 710.24, I set a hearing date.  At the hearing, the individual testified on his own behalf
and elected to call three witnesses, including a police officer, a supervisor and a mentor.  The agency
called a DOE Personnel Security Specialist as its witness.  The transcript taken at the hearing shall
be hereinafter cited as “Tr.” Documents that were submitted by the DOE counsel and the individual
during this proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”

II. Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden on the individual because it is designed to protect
national security interests.  This is not an easy burden for the individual to sustain.  The regulatory
standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for granting security clearances indicates “that security determinations should err,
if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9  Cir. 1990), cert.th

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring
his access authorization “will not endanger the common defense and security and will be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710
regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).
Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the
security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In access authorization cases arising under Part 710, it is my role as the Hearing Officer to issue a
decision that reflects my comprehensive, common-sense judgment, made after consideration of all
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to
resolve any doubt as to an individual’s access authorization eligibility in favor of the national
security.  Id.
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2/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age and
maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for pressure, coercion,

(continued...)

III.  Findings of Fact

The relevant facts in this case are uncontested.  The individual was arrested as a juvenile for driving
under the influence (DUI) in October 1999.  He applied  for employment with DOE in September
2004.  While completing a Questionnaire for National Security Positions (QNSP), the individual was
asked whether or not he has ever been charged with or convicted of any offense related to alcohol
or drugs.  The individual answered “no” to this question although he had been charged with a DUI
as a juvenile in October 1999.  On November 18, 2004, when his request for a security clearance was
still pending, the individual was arrested for his second DUI.  The individual did not inform DOE
security of this arrest.  As a result of this second DUI arrest, the individual’s license was suspended
for 90 days. However, the individual continued to operate his vehicle.  On November 24, 2004, the
DOE granted the individual’s security clearance.  On January 18, 2005, the individual began his
employment with DOE.  At this time, he attended a security briefing which reviewed DOE’s security
rules and regulations.  On November 20, 2005, the individual was arrested for his third DUI.  While
being transported to the police station, the individual offered the arresting police officer a $1000
bribe to let him go.  

Following his third DUI, the individual was required to submit to a Personnel Security Interview
(PSI).  During the PSI, conducted on February 1, 2006, the individual was asked questions about his
multiple alcohol-related incidents.  The individual was specifically asked whether he made a
conscious decision not to list his 1999 arrest because of his concern that he would not get a security
clearance.  The individual responded affirmatively and stated that he “made a mistake.”  See
Notification Letter at 2.  With respect to his November 2004 DUI, the individual admitted that he
failed to report the arrest during the security briefing that took place in January 2005 because he did
not believe reporting it would have an effect on his security clearance at that time.  The individual
also admitted that his driver’s license was suspended in November 2004, but that he continued to
operate his vehicle until May 26, 2005.  In addition, the individual admitted that he operated his
vehicle twice in 2005 while under the influence of alcohol (in the second instance, the individual was
arrested for DUI).  Finally, the individual admitted that during his 2005 DUI arrest, he offered the
arresting police officer a $1000 bribe to release him.  He explained that “all I could think about at
the time was that I had put into jeopardy my job and my security clearance.”  Id. at 3.  
     
IV.  Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of
the individual’s eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  2/ After due deliberation, I have determined that the individual’s
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2/(...continued)
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.

access authorization should not be restored.  I cannot find that such restoration would not endanger
the common defense and security and would be clearly consistent with the national interest.  10
C.F.R. § 710.27(a).  The specific findings that I make in support of this decision are discussed below.

A. Criterion F

The individual’s failure to respond honestly in his QNSP about his October 1999 alcohol offense
raises a valid and significant concern under Criterion F.  False statements or misrepresentations by
an individual in the course of an official inquiry regarding a determination of eligibility for DOE
access authorization raise serious issues of honesty, reliability, and trustworthiness.  The DOE
security program is based on trust, and when an access authorization holder breaches that trust, it is
difficult to determine to what extent the individual can be trusted again in the future.  See, e.g.,
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995) (affirmed by
OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999),
aff’d, Personnel Security Review (Case No. VSA-0281), 27 DOE ¶ 83,030 (2000) (terminated by
OSA, 2000). 

A finding of derogatory information does not, however, end the evaluation of evidence concerning
the individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-
0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No.
VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154),
27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).  Cases involving verified falsifications or
misrepresentations are nonetheless difficult to resolve because there are neither experts to opine about
what constitutes rehabilitation from a pattern of lying nor self-help or self-awareness programs to
achieve rehabilitation.  Therefore, Hearing Officers must look at the statements of an individual, the
facts surrounding the misrepresentation or false statement and the individual’s subsequent history in
order to assess whether the individual has rehabilitated himself from the falsehood and whether
restoring the security clearance would pose a threat to national security.  See Personnel Security
Hearing (Case No. VSO-0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review (Case No.
VSA-0327), 28 DOE ¶ 83,005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case
No. VSO-0418), 28 DOE ¶ 82,795 (2001).  In the end, as a Hearing Officer, I must exercise my
common sense judgment whether the individual’s access authorization should be restored after
considering the applicable factors prescribed in 10 C.F.R. § 710.7(c).  

B.  Mitigation of Criterion F Concerns

The key issue in this case is whether the individual has brought forward sufficient evidence to
demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In
considering this question, I found that the nature of the individual’s misrepresentation was serious.
The individual’s lack of candor concerning an area of his life that could increase his vulnerability to
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coercion or blackmail raises important security concerns.  The DOE must rely on individuals who are
granted access authorization to be honest and truthful; this important principle underlies the criterion
set forth in 10 C.F.R. § 710.8(f).  This principle has been consistently recognized by DOE Hearing
Officers.  See, e.g., Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915
(1999).

The only falsification issue in this case is the individual’s omission of his October 1999 DUI on his
September 14, 2004 QNSP. See Notification Letter at 2.  During the hearing, the individual explained
that he was a juvenile when this arrest occurred.  He testified to the following:  

It was a juvenile adjudication that had been, as they told me, expunged from my
record when I was 18 years old.  Looking at the forms, themselves, they say you don’t
have to report any information that was expunged, due to certain criteria.  I didn’t look
at the criteria, but, to me, and this is from after the occasion, speaking with my lawyer,
also, I don’t feel that it was information that I had to disclose at the time. . . .because
it was juvenile, expunged from my record.     

Transcript (Tr.) of Personnel Security Hearing at 123.  

The individual submitted a portion of the pertinent state law where the arrest occurred which states
that a juvenile adjudication is not considered to be a conviction under the law.  See Individual’s
Exhibit J.  The individual reiterated that he relied upon his belief that a juvenile adjudication is not
a conviction that he would be required to disclose.  At the hearing, the individual was asked why he
did not ask how the October 1999 arrest affected the security clearance application process until he
was interviewed during a PSI.  The individual stated again that he believed the October 1999 arrest
had been expunged from his record.  Tr. at 130.  He admitted that he recently looked at the
expungement criteria specified in the QNSP and that it did not include juvenile matters.  However,
the individual stated that he was not aware of the criteria at the time he completed his QNSP.   

After reviewing the evidence in the record and assessing the credibility of the individual’s testimony
at the hearing, I conclude that the individual has mitigated the security concerns arising from his
omission of the October 1999 arrest on his 2004 QNSP.  The individual persuaded me that he failed
to reveal his October 1999 arrest on his QNSP because he believed that his juvenile adjudication was
not a conviction and had been expunged from his record.  I am also convinced that the individual now
fully understands that he is to be totally forthright when completing security forms, and if he is unsure
of how to answer a question, he must seek clarification from a security official.  Accordingly, I find
that the individual has sufficiently mitigated the security concerns raised by Criterion F.   

C.  Criterion L

As stated earlier, Criterion L relates to information indicating that an individual has engaged in
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
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exploitation or duress which may cause him to act contrary to the best interests of national security.
10 C.F.R. § 710.8(l).

In the present case, the Notification Letter cites the following incidents which indicate that the
individual has engaged in unusual conduct and which create security concerns with respect to
Criterion L: (1) the individual was arrested for DUI on three occasions, October 1999, November
2004 and November 2005; (2) the individual admitted that he continued to drive on a suspended
license in 2005; (3) the individual admitted that he operated a vehicle twice in 2005 while under the
influence of alcohol; (4) the individual offered a police officer a $1000 bribe during his 2005 DUI
arrest and (5) the individual failed to report during a 2005 security briefing that he had been charged
with DUI in 2004.  We have stated on numerous occasions that conduct involving questionable
judgment, unreliability, untrustworthiness, lack of candor, dishonesty, or failure to obey laws and
follow rules and regulations raises a concern that the individual may not follow rules and regulations
regarding the safeguarding of classified information. 

D.  Mitigation of Criterion L

1.  Alcohol-Related Incidents

During the hearing, the individual attempted to explain each incident cited in the Notification Letter.
With respect to the alcohol-related incidents, the individual acknowledges that he was arrested for
DUI on three occasions, October 1999, November 2004 and November 2005.  He also admits that
he operated a vehicle twice in 2005 while under the influence of alcohol, resulting in his third DUI
arrest on the second occasion.  In addition, the individual admits that he offered a police officer a
$1000 bribe during his 2005 DUI arrest.  During the hearing, the individual accepted full
responsibility for these alcohol-related incidents, but asserted that he had taken serious steps to
address the impact of alcohol in his life.

The individual testified that since November 20, 2005, the date of his third DUI, he has not consumed
any alcohol (approximately 16 months as of the date of the hearing).  Tr. at 115.  After his last DUI,
the individual stated that he enrolled in his employer’s Employee Assistance Program Referral
Option program (EAPRO) for a two-year period. Id. at 109.  As part of EAPRO, the individual is
required to abstain from alcohol use, submit to random substance/alcohol testing, complete out-
patient drug and alcohol rehabilitation and meet with an Employee Assistance Program (EAP)
counselor on a monthly basis.  See Individual’s Exhibit D. According to the individual, he met and
continues to meet with the EAP counselor on a monthly basis.  Id.  He testified that the EAP
counselor recommended that he attend an Intensive Outpatient Program (IOP) and get evaluated by
a psychologist.  Id.   The individual further testified that he attended and successfully completed an
eight-week IOP on April 18, 2006.  He testified to the following:

[the IOP program] was . . . probably the first time really taking alcoholism seriously
and learning what . . . it is and how it affects your life. . . . I’ve been to other classes
and courses, as a result of DUI, but those are kind of just classroom settings, . . . But
[the IOP program] was really the first time I sat down with a psychologist and a group
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3/ During the hearing, the individual submitted AA verification slips as proof of his attendance at 117
AA meetings from February 2006 through January 2007.  Individual’s Exhibit G.

of other guys who were in there just like me, and . . . made an effort to learn what it
was that I was doing to myself and how alcohol had been affecting my life. . . . So it
helped me out a lot in regards to what I was doing to myself, and what would continue
to happen if I continue to use alcohol.  

Tr. at 110.

The individual asserted that while he was in the IOP, he began attending Alcohol Anonymous (AA)
meetings two to three times a week and has obtained an AA sponsor.  Id. at 112.   3/ He added that
he started to go to church on a regular basis and that he learned strategies through the IOP to keep
himself from having a drink.  The individual also testified that his random urine screens conducted
by his employer have all been negative.  Id.  at 117.  The individual finally stated that he has changed
his environment and no longer associates with people who drink.  Id. at 141.  He testified that his
future intentions are to never use alcohol again.  Id. at 128.   

The individual also testified about the $1000 bribe he offered a police officer during his 2005 DUI
arrest.  While he accepts responsibility for what was said, he testified that his judgment was impaired
due to alcohol and he made a mistake.  During the hearing, the individual offered the testimony of
the police officer who arrested him for the 2005 DUI.  The police officer testified that after he arrested
the individual on a suspicion of driving under the influence, he put the individual in the back of his
squad car and drove him to the police station.  Tr. at 20.  According to the police officer, while
driving to the police station he observed the individual hitting his head on the side window of the
patrol car and slipping his cuffs in front of him.  He also observed that the individual tried to kick out
the back window of the rear passenger door.  Id. at 20, 26.  He testified that the individual bribed him
at least three times during the ride to the police station.  At one point, the individual specifically
offered the sum of $1000 as a bribe.  Id.   When asked why he decided not to charge the individual
with bribery, the police officer testified to the following:

As a patrolman for over two years, I’ve encountered many people that have been
impaired beyond judgment.  At no time, did I feel that [the individual] will come
through with his bribery.  I feel that he was impaired . . . impaired to his standards,
and at no time did he withdraw any money from his pockets in an attempt to bribe me.
The only thing that came out of him was words. . . . 

Usually everyone I encounter that is impaired, offers us a bribe then, to let them go,
give them a smaller citation, other than taking them to jail. . . .people are impaired
beyond their judgment, and I feel at no time, that just words coming out of their
mouth, that they’re going to bribe me. 

Id. at 22, 24     
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4/ The individual’s access authorization was actually granted on November 24, 2004.  

The police officer further conceded that a person must possess criminal intent to commit bribery and
that he made a determination that the individual did not have that intent.  Id.  

2.  Suspended License and Failure to Report 2004 DUI

During his 2006 PSI, the individual admitted that his driver’s license was suspended in November
2004 due to a DUI arrest and that he continued to operate his vehicle until May 26, 2005, while it was
suspended.  He testified during the hearing that he drove his car from his home state to the state where
he is currently employed and when he got there, he drove his car back and forth to work.  Tr. at 125.
The individual stated that he made an effort to drive safely, but offered no other explanation for
driving on a suspended license other than his need to get to work. 

With respect to the individual’s failure to report the November 18, 2004 DUI, the individual asserted
that this DUI occurred approximately four days after he completed his QNSP and that he was not
aware of whether or not he actually held a DOE access authorization at that time.  During the course
of the hearing, the individual referred to DOE’s Acknowledgment Form which states, inter alia, the
following: “I understand that I am to notify the DOE directly within 5 working days of all arrests,
charges . . . occurring during any period in which I may hold DOE access authorization and which
occurred subsequent to the completion of the security forms . . . .”  See DOE Exhibit 1.  The DOE
Personnel Security Specialist testified that the individual would not have known whether he had a
clearance at the time of his 2004 arrest.    4/  Tr. at 32,34.  Although the individual acknowledged that
he thought his non-disclosure of the 2004 DUI could possibly have an effect on his security clearance,
he asserted that he really never understood the requirements to report arrests and charges after the
submission of his security forms.  Tr. at 126.  He further testified that he never intended to conceal
information from DOE.  Id.        

After considering all the evidence in the record and assessing the credibility of the individual’s
testimony at the hearing, I conclude that the individual has not sufficiently mitigated the security
concerns arising from the various charges listed under Criterion L.  With respect to the alcohol-related
incidents, I am convinced that the individual has acknowledged that he has an alcohol problem and
has taken positive steps to address his abuse of alcohol, including his successful completion of an
IOP, his participation in AA and his on-going counseling sessions with an EAP counselor.  I am also
convinced that the individual has not consumed alcohol for a period of about sixteen months as of
the date of the hearing.  In previous cases, Hearing Officers have generally found the security
concerns associated with excessive alcohol use to be mitigated where the individual has established
a new pattern of responsible use or abstinence that is sufficient to convincingly demonstrate that the
chances of a return to the previous pattern of excessive use are remote.  See, e.g., Personnel Security
Hearing, Case No. TSO-0270, April 17, 2006 (three year pattern of responsible use sufficient to
mitigate security concerns); Personnel Security Hearing, Case No. TSO-0300, May 23, 2006 (two
year pattern of responsible use plus counseling and alcohol use education sufficient to mitigate 
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security concerns).  In this case, however, although the individual has made great strides in addressing
his alcohol problem and has established a sixteen-month pattern of responsible behavior, it is still too
soon to determine that the individual’s behavior is unlikely to recur.  As stated above, the individual
has been arrested for DUI on three separate occasions with his last DUI occurring in 2005, about 16
months prior to the hearing.  A relatively short period of time has elapsed since this last DUI.  I note
also that the individual has not yet completed the EAPRO program.     

With respect to the other two incidents cited under Criterion L involving the individual driving on
a suspended license and his failure to report a 2004 DUI, I do not believe the individual offered
sufficient mitigating circumstances to alleviate the security concerns associated with the individual’s
judgment and reliability.  As mentioned earlier, the individual offered no explanation for driving on
a suspended license other than his need to get to and from work.  Although I believe the individual
now realizes he made a mistake, his explanation exhibits poor judgment and a willingness to
disregard laws.  Similarly, I find the individual’s explanation of his non-disclosure of a 2004 DUI is
unpersuasive, particularly the assertion that it was unclear to him whether he had an access
authorization at the time of the DUI.  The individual admitted during his PSI and also stated during
the hearing that he was aware that  the DUI could affect his security clearance, but he still chose not
to disclose the information.  We have stated on numerous occasions that conduct involving
questionable judgment, unreliability, untrustworthiness, lack of candor, dishonesty, or failure to obey
laws and follow rules and regulations raises a concern that the individual may not safeguard classified
information.  See Personnel Security Hearing (Case No. VSO-0418), 28 DOE ¶ 82,795 (2001).
Based on the foregoing, I cannot find that the individual has sufficiently mitigated the Criterion L
concerns at this time.

V. Conclusion

Upon consideration of the record in this case, I find that there is evidence under Criteria F and L that
raised a doubt regarding the individual’s eligibility for an access authorization.  While I find that the
Criterion F security concerns have been sufficiently mitigated, I find insufficient evidence in the
record to resolve the security concerns raised by the Criterion L derogatory information.

Therefore, I cannot conclude that restoring the individual’s access authorization would not endanger
the common defense and security and would be clearly consistent with the national interest.  10
C.F.R. § 710.27(a).  Consequently, it is my decision that the individual’s access authorization should
not be restored.  The parties may seek review of this Decision by an Appeal Panel under the
regulations set forth in 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: October 3, 2007        
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Date of Filing:  December 18, 2006 
 
Case Number:   TSO-0457 
 
This Decision concerns the eligibility of xxxxxxxxxxx (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 A local DOE Security Office (LSO) suspended the individual’s access 
authorization pursuant to the provisions of Part 710. In this Decision I will consider 
whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should not be restored. 
 
I. Background 
 
The individual has held a DOE security clearance for many years. During a routine 
background reinvestigation, the LSO learned that the individual had not filed his Federal 
and State income tax returns for a four-year period, 2000 through 2003. During a 
subsequent Personnel Security Interview (PSI) with the individual in March 2006, the 
LSO learned that the individual had not filed his Federal and State income taxes for two 
additional years, 2004 and 2005, and had experienced some financial difficulties that led 
to his having two delinquent accounts and one outstanding collection account. The 
individual told the LSO during the March 2006 PSI that he would file his taxes within a 
few weeks. When the LSO contacted the individual four months later, it learned that the 
individual had not filed his taxes. 
 
In December 2006, the LSO initiated formal administrative review proceedings when it 
informed the individual that his access authorization had been suspended pending the 
resolution of certain derogatory information that created substantial doubt regarding his 
continued eligibility to hold a security clearance. In a Notification Letter that it sent to the 
individual, the LSO described this derogatory information and explained how that  
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 



 2

 
information fell within the purview of one potentially disqualifying criterion, Criterion L, 
that is set forth at 10 C.F.R. § 710.8(l). 2 

  
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations and requested an administrative review hearing. On December 19, 
2006, the Director of the Office of Hearings and Appeals (OHA) appointed Janet 
Freimuth the Hearing Officer in this case; I was appointed the substitute Hearing Officer 
on January 9, 2007. Subsequently, I convened a hearing in the case. 
 
At the hearing, three witnesses testified. The LSO presented no witnesses.  The individual 
presented his own testimony and that of two other witnesses. The LSO submitted 10 
exhibits into the record; the individual tendered two exhibits. I closed the record in this 
case on April 13, 2007 when I received a post-hearing submission from the individual.    
 
II. Regulatory Standard 
 
A.      Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization.  The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 
 

                                                 
2  Criterion L relates, in relevant part, to information that a person has “engaged in any unusual conduct or 
is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or undue duress which may cause the individual to act contrary to the best interests of national 
security . . . ” 10 C.F.R. § 710.8(l). Such conduct or circumstances for purposes of Criterion L include, but 
are not limited to, a pattern of financial irresponsibility.   
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 
 
III.         Findings of Fact  
 
There is conflicting information in the record about the length of time that the individual 
neglected to file his Federal and State income tax returns and whether the individual’s 
wages were garnished to satisfy some of his tax liabilities once or twice.  
 
The LSO first became aware of the individual’s failure to file his income taxes during a 
routine background investigation that was conducted sometime in 2004. Exhibit (Ex.) 4. 
At that time, the individual revealed that he had not filed his Federal and State taxes for 
the tax years 2000 to 2003. Id. Upon learning this information, the LSO sent the 
individual a Letter of Interrogatory (LOI) and inquired about the individual’s tax filing 
delinquencies and financial stability. Ex. 5. The individual responded to the LOI on 
November 30, 2005. Id. In his response, the individual stated that he had paid his State 
and Federal taxes for the year 2000, but had not yet filed his taxes for the years 2001-
2004. Id. Regarding his payment of the 2000 Federal taxes, the individual related that the 
Internal Revenue Service had garnished his wages in July and August 2005 to satisfy his 
Federal tax liabilities in 2000. Id. The individual further stated that he had not taken any 
action as of November 2005 to resolve the tax delinquencies because he had misplaced 
some of the documents that he needed to complete the tax forms. Id.  He also revealed in 
the LOI that he had overextended himself with credit card debt and had two outstanding 
collection accounts. Id.  
 
The LSO next conducted a PSI with the individual in March 2006 to inquire further about 
the individual’s financial situation and his tax delinquencies. Ex. 3.  The individual told 
the LSO during the PSI that he still had not filed his 2001 through 2004 Federal and State 
income taxes and also had not filed his 2005 Federal and State taxes as of that date. Ex. 3. 
The LSO advised the individual at the conclusion of the PSI that it considered his actions 
to constitute tax evasion and that it was concerned that he was violating the tax laws. Id. 
at 29. In response, the individual told the LSO that he intended to file his back tax forms. 
Id. at 29 Four months later, the LSO contacted the individual to determine if he had filed 
his Federal and State income taxes for the years 2001-2005. Ex. 7. The individual 
informed the LSO that he had not yet filed his taxes for the years in question. 
Accordingly, the LSO suspended the individual’s security clearance in December 2006. 
 
At the hearing, the individual testified that he last filed his Federal and State income taxes 
in 1996. Transcript of Hearing (Tr.) at 21. He also testified that his wages were garnished 
in 2000 to satisfy his tax liabilities for the years “1996 to 2000.” Id.  
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Regarding his other financial affairs, the individual’s February 2006 Credit Report 
revealed two past due accounts and one outstanding account. Ex. 1. A Credit Report 
dated April 2, 2007 reflects two past due accounts, two collection accounts, one “account 
charged off,” and a notation that the individual’s mortgage lender had initiated 
foreclosure proceedings five times (June 2006, May 2006, May 2004, April 2004 and 
March 2004). Ex. A. 
 
IV.        Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).3 After due 
deliberation, I have determined that the individual’s access authorization should not be 
restored at this time.  I cannot find that such restoration would not endanger the common 
defense and security and would be clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed 
below. 
 
A. Derogatory Information and Associated Security Concerns  

 
As previously noted, the LSO cites one potentially disqualifying criterion as the basis for 
suspending the individual’s security clearance, i.e., Criterion L. The conduct underlying 
the Criterion L concerns is the individual’s failure to file annual Federal and State income 
tax returns as required by the law and his inability or unwillingness to satisfy his debts. 
The security concerns associated with this conduct are the following. First, the 
individual’s failure to fulfill his filing requirements under the relevant tax laws raises 
questions about his reliability, trustworthiness and ability to protect classified 
information. Second, the individual’s failure to meet his financial obligations in a timely 
basis may indicate poor self-control, lack of judgment, or unwillingness to abide by rules 
and regulations, all which also call into question the individual’s reliability, 
trustworthiness and ability to protect classified information. See Guideline F of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House.   
 
 
 
 
 
 
 

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for his 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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 B. Mitigating Evidence 
 
 1. The Individual’s Testimony 
 
At the hearing, the individual offered several explanations for his failure to file his 
Federal and State income taxes. He first testified that he has had difficulty since 1997 
obtaining interest statements from his mortgagors. Tr. at 10.  He also related that his lack 
of organization skills has resulted in his not being able to locate the documents that he 
needs to complete his tax returns.  In this regard, he stated that he has “documents stuck 
here and there in different piles of stuff.” Id. at 11.  Third, he suggested that depression 
might account for his procrastination and inability to fulfill his filing responsibilities. 
With regard to this matter, he testified that he stopped filing his tax returns in 1996 
because he became very depressed after breaking up with his girlfriend. Id. at 21. He 
sought psychiatric care for the depression in the mid-1990s but is not currently on 
medication for depression or under a doctor’s care for that mental condition. Id. at 22. He 
admitted at the hearing that his “depression comes and goes,” however. Id. at 22. He 
revealed at the hearing that he is currently under the care of a psychologist. Id. at 14. His 
manager and supervisor referred him to the psychologist at the Employee Assistance 
Program after his co-workers reported that he was yelling and cursing at a computer in 
the workplace. Id. at 15, 58. According to the individual, he began seeing the 
psychologist in March 2007 and expects to continue that relationship indefinitely on a 
monthly basis. Id. at 16. He testified that he has not discussed with his psychologist his 
proclivity to procrastinate in general, or his failure to file tax returns in particular. Id. at 
42. 
 
With respect to his delinquent accounts, the individual maintained at the hearing that he 
had “paid off everything.” Id. at 41. In fact, he offered to provide a “tracking number” for 
a $735 debt that he claimed to have recently paid.  Id. at 34.  He did not, however, 
produce any evidence such as a check or statement from the creditor to prove that he had 
paid the debt in question. Moreover, a Credit Report dated April 2, 2007 still shows the 
delinquent account with an outstanding balance of $735.  
 
Finally, the individual testified that he is a reliable employee and very security conscious. 
Id. at 40, 44.  He admitted, however, that he has not taken his own finances as seriously 
as he has his job responsibilities. Id. at 47.  He concluded by stating that he intends “to 
get things taken care of.” Id. at 80. 
 

2.  Two Supervisors’ Testimony and One Supervisor’s Witness 
Statement 

 
The individual’s former supervisor and current second-tier supervisor testified at the 
hearing.  The second-tier supervisor related that the individual is a “good hard worker” 
and a “satisfactory employee.” Id. at 55. According to the second-tier supervisor, the 
individual told him that he had some motivational challenges that inhibited his ability to 
attend to his tax issues. Id. at 57. The second-tier supervisor testified that he has not 
personally observed any negative performance issues with the individual but added that 
some of the individual’s co-workers have reported that the individual lacks focus and 
motivation in the workplace. Id. at 58. The second-tier supervisor admitted that he was  
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involved in sending the individual to an EAP counselor because of the individual’s 
attitude and approach to the job, which included a verbal outburst directed at a computer. 
Id. at 58. Despite these matters, the second-tier supervisor testified that he “absolutely 
trusts” the individual and opined that the individual understands his personal issues and 
will keep them separate from his professional life. Id. at 59. 
 
The individual’s former supervisor testified that the individual is conscientious in his 
work environment and very detail oriented. Id. at 72.  He stated that the individual is an 
average performer who “does fine.” Id. at 73. 
 
The individual’s current supervisor who was unavailable to testify at the hearing provided 
a written statement on the individual’s behalf. Ex. B. In his statement, the current 
supervisor stated that after the individual explained why his security clearance was 
suspended, the current supervisor now sees a cross-over of the individual’s behavioral 
traits from his home life to his work life. Id. For example, the current supervisor related 
that the individual “seems to be oblivious to deadlines and/or urgent matters where being 
proactive is required, even if it were to benefit him.” Id. The current supervisor then 
related a specific incident that had occurred the week prior to the hearing that supported 
his opinion in this regard. Id. The current supervisor also stated that he and other 
managers had asked the individual to volunteer for the EAP program because of outbursts 
at work due to frustrations that he was having on the job. Id.  He concluded by saying that 
the individual has many positive traits and that he does not perceive him to be a 
malcontent, or a physical threat to those around him. Id.  
 
C.  Hearing Officer Evaluation of Evidence 
 
After carefully reviewing the documentary and testimonial evidence, I find that the 
individual has failed to present any probative evidence to mitigate the security concerns 
at issue in this case. By his most recent account, the individual has failed to file his 
Federal and State income taxes returns for eight years (1997-2005).4 The individual’s 
intentional, delinquent filing of income tax returns over an extended period of time is a 
very serious matter and demonstrates the individual’s total lack of regard for the law. 
Furthermore, the fact that the Internal Revenue Service (IRS) garnished the individual’s 
wages on at least one occasion to satisfy his outstanding tax liabilities suggests that the 
individual is not promptly meeting his financial obligations. Other Hearing Officers in 
similar cases have held that “the lack of interest and effort, over a lengthy period, in 
dealing with taxes is incompatible with the standards required of those who hold an 
access authorization.” See Personnel Security Hearing, Case No. VSO-0538, 28 DOE 
¶ 82,876 at 86,089 (2002); Personnel Security Hearing, Case No. TSO-0378, 
http://www.oha.doe.gov/cases/security/tso0378.pdf. Moreover, the LSO warned him in 
March 2006 about the negative implications associated with his conduct, yet he not only 
failed to take any action to rectify his situation but he also reneged on his statement to the 
LSO that he would attend to the situation. In fact, despite knowing that his security 
clearance was in jeopardy, he came to the hearing without one piece of documentary 
evidence to show that he had taken any action to file his State and Federal income taxes  

                                                 
4   At the time of the hearing in early April 2007, the individual still had two weeks to file his 2006 income 
tax returns to meet his filing deadline.    
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for the period at issue in this case. The individual’s inaction in this regard underscores his 
unreliability and untrustworthiness and raises questions about his judgment. Furthermore, 
the individual’s long-term inability to rectify his tax situation and his failure to carry 
through on his past promises to complete and file his tax returns are reasons why I am not 
convinced by his hearing testimony that he will “get things taken care of.”  
 
With regard to the individual’s assertion that he could not file his taxes over an eight-year 
period because he had difficulty obtaining his interest statements from his mortgagors, I 
find the excuse unconvincing.  The individual clearly did not make filing his taxes a 
priority item, otherwise, he would have been more proactive in contacting his mortgagors 
or seeking professional assistance to address this situation. 
 
As for the individual’s lack of organization skills, I am similarly unimpressed. If the 
individual discerned that his disorganization was the cause of his inability to file his 
taxes, it is reasonable to expect that he should have taken steps to address this situation at 
some point over the last eight years. 
 
With respect to the individual’s argument that his depression might be at the root of his 
procrastination and inability to focus, I am unable to mitigate the issues before me 
without some expert testimony to corroborate the individual’s assertions about the state 
of his mental health.5   
 
Regarding the individual’s delinquent accounts, he failed to provide any documentary 
evidence to confirm that he had paid his outstanding accounts.  The only current evidence 
that he tendered was a Credit Report dated April 2, 2007, which shows outstanding 
balances on the very accounts that he claims to have paid.   
 
Finally, I considered the cumulative testimony of the individual’s current and former 
supervisors who all attested that he was a satisfactory employee.  I accorded only neutral 
weight to the testimony as it is insufficient to overcome the security concerns associated 
with a long-term, serious pattern of ignoring State and Federal tax laws and resolving his 
financial delinquencies.  
 
In the end, I find that the individual has not met his burden of mitigating the security 
concerns at issue in this case.  Accordingly, I find that his security clearance should not 
be restored. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive  

                                                 
5   The DOE did not invoke Criterion H in this case, which relates to mental conditions that could raise 
security concerns. In 2005, the DOE decided that the individual’s psychiatric treatment during the mid-
1990s was not a security concern because there was no indication that the individual had an emotional, 
mental or personality disorder at that time. Ex. 10 at 2. The DOE was apparently unaware of the 
individual’s own report that his depression “comes and goes” (Tr. at 22) or that his supervisors referred him 
in March 2007 to the Employee Assistance Program for psychological counseling. 
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common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate all of the security concerns advanced by the LSO. I therefore cannot 
find that restoring the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should not be restored. The parties  
may seek review of this Decision by an Appeal Panel under the regulations set forth at  
10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 15, 2007 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                              August 7, 2007                                                             
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Case Number:  TSO-0458 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be restored.   
 

I. BACKGROUND 
 
The Individual has been employed at a DOE facility in a position that requires him to hold an 
access authorization.  The Individual had several prior alcohol-related incidents, including arrests 
for Driving Under the Influence (DUI) in 1970 and 1991.  DOE Ex. 7.  In October 2005, the 
Individual was again arrested for DUI.1  Id.  The Individual was the subject of a Personnel 
Security Interview (PSI) in December 2005.  During the PSI, the Individual discussed his 
October 2005 DUI arrest and his alcohol use in general.  Id.   
 
The Individual was referred to a DOE consultant-psychiatrist (“Psychiatrist No. 1”) for an 
evaluation.  DOE Ex. 6.  Psychiatrist No. 1 interviewed the Individual in April 2006.  DOE Ex. 
8.  Following his evaluation of the Individual’s file and the interview, Psychiatrist No. 1 issued a 
report in April 2006 and a supplemental report in May 2006.  Id.    
 
In his April 2006 report, Psychiatrist No. 1 discussed his evaluation of the Individual.  He 
concluded the following,   
 

[The Individual] present[ed] with a history of apparent heavy alcohol use in his 
late teen, early adulthood years.  He has since been arrested for DUI on two 
occasions in 1991 and then in 2005.  While the circumstances of [the 2005] arrest 
are somewhat sketchy, by his report it was thrown out of court…While this arrest 
does meet the criteria for alcohol abuse, it was thrown out of court.  At this time 
he continues to drink, by his report once or twice per week…however, he has 

                                                 
1 The Individual self-reported the 2005 DUI arrest to the DOE.   
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modified his behavior to a more acceptable level.  This would show evidence 
currently of rehabilitation and reformation in that his current use is no[t] 
maladaptive.  Presently, I see no evidence of any illness or mental condition 
which may affect [h]is judgment or reliability. 

 
DOE Ex. 8.  In May 2006, Psychiatrist No. 1 wrote a letter to the Local Security Office (LSO) 
expanding on his April 2006 report.  He stated, “as noted, [the Individual] has reported multiple 
arrests for DUI, the last being in 2005 with a 14 year span in between.  By his report, he has 
modified his behavior keeping the periods of time that he does drink to a minimum and having 
his wife pick him up when he does drink.  This modification of behavior would account for 
reformation.”  Id.  
 
In November 2006, the LSO notified the Individual that his various alcohol-related problems and 
the Psychiatrist’s conclusion that the Individual’s 2005 DUI arrest was indicative of Alcohol 
Abuse created security concerns under 10 C.F.R. § 710.8(j).  (Criterion J).  Notification Letter, 
November 24, 2006.  Upon receipt of the Notification Letter, the Individual requested a hearing 
in this matter.  See Individual’s Letter, December 8, 2006.  The Director of the Office of 
Hearings and Appeals (OHA) appointed me to serve as the Hearing Officer. 
 
In response to an inquiry from OHA regarding Psychiatrist No. 1’s determination that he saw “no 
evidence of any illness or mental condition which may affect [the Individual’s] judgment or 
reliability,” the LSO forwarded the Individual’s case file, along with the two reports issued by 
Psychiatrist No. 1, to a second DOE consultant-psychiatrist (“Psychiatrist No. 2”) for review.  
Psychiatrist No. 2 informed the LSO that, in his opinion, Psychiatrist No. 1’s determination was 
“not supported by the evidence presented or even by the body of his report.”  Letter from 
Psychiatrist No. 2 to LSO, February 21, 2007.  Subsequently, the LSO stated that the security 
concern was that the Individual was a user of alcohol habitually to excess.         
 
A hearing was held in this matter.  The DOE counsel submitted documents into the record.   At 
the hearing, the Individual presented his own testimony as well as the testimony of his wife, his 
brother-in-law, his supervisor, a co-worker, and a friend to support his position that he does not 
have an alcohol problem.  The DOE counsel presented the testimony of one witness: Psychiatrist 
No. 2. 
 

II. THE HEARING 
 
A.  The Individual 
 
The Individual discussed his history of alcohol use.  He stated that he first began drinking when 
he was about 16 years old, having a “couple of beers once in a while.”  Tr. at 74.  He stated that 
he had four alcohol-related arrests between 1968 and 1975, “some of them were just illegal 
possession and so forth.  One was a DUI and drinking underage.”  Transcript (“Tr.”) at 72.  The 
Individual stated that he had a DUI charge in 1973 which went to trial and resulted in a “not 
guilty” verdict.  Id.  The Individual stated that he pled guilty to, and paid a fine for, his 1991 DUI 
charge.  Id.  According to the Individual, his 2005 DUI arrest was expunged from his record 
following a hearing in “January or February [of 2006].”  Tr. at 74.   
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The Individual stated that he stopped drinking alcohol when he received a copy of Psychiatrist 
No. 2’s February 2007 letter about one month prior to the hearing.  He stated, “I’m not a person 
that drinks everyday or every other day…it’s no trouble for me to stop drinking.”  Tr. at 75.  He 
stated that up until that time, he would drink alcohol “about once a week.”  Tr. at 80.  The 
Individual stated that he does not drink alcohol at home.  Tr. at 106.  He stated that he typically 
stops at a particular restaurant (hereinafter “the Restaurant”) after work and spends some time 
with friends or colleagues who also frequent the Restaurant.  Tr. at 77.  He stated that some 
weeks he doesn’t stop at the Restaurant at all; other weeks, such as when he is on vacation, he 
might go to the Restaurant two or three times.  Tr. at 77-78.  He stated that he might consume 
two to four ten-ounce beers.  Tr. at 78, 80-81.  He stated that he has had more beers on occasion, 
but only when he knew his wife was driving.  Tr. at 78.  He stated that he has decreased his 
alcohol consumption since 2005.  According to the Individual, from 2005 to February 2007, he 
might stop at the Restaurant “about once a week” and typically drink two or three ten-ounce 
beers.  Tr. at 80-81, 103-104, 106.  The Individual stated that he never went to work intoxicated 
or ill or missed any days of work due to alcohol use.  Tr. at 106-107.  The Individual stated that it 
had been a “long, long time” since he had last been intoxicated.  Tr. at 91.  He stated that he did 
not recall being intoxicated in over a year.  Id.      
 
The Individual stated that on the night of the 2005 DUI, he consumed four beers over 
approximately two and a half to three hours.  Tr. at 81.  He stated that he was meeting some 
friends who told him they would be at one of three different locations that night.  According to 
the Individual, he went to the three locations looking for his friends, but could not find them.  At 
the first location, the Restaurant, the Individual consumed three ten-ounce beers over an 
approximately two-hour period.  Then he went to a second location to look for his friends and 
had one 12-ounce beer over about a one-half hour to one hour period.  Then he went to a third 
location but did not drink any alcohol there.  Tr. at 81-84.   
 
The Individual stated that he was driving home late that night on a road that had had some 
problems with vandalism.  He stated that he saw a car that he believed might have been 
connected to the vandalism and he turned around to follow the car to try to get its license plate 
number.  According to the Individual, he later learned that the driver of that car had been 
patrolling the area and reported the Individual as a suspicious vehicle to a friend on the police 
force that was nearby.  Tr. at 85-87.  The police officer drove to the area, saw the Individual, and 
pulled him over.  The police officer told the Individual that someone patrolling the area had 
reported that the Individual’s vehicle looked suspicious and he asked the Individual whether he 
had been drinking alcohol that night.  Tr. at 88.  The Individual told the officer that he had 
consumed alcohol several hours earlier and the officer gave him a field sobriety test.  The 
Individual stated, “[the officer] had me standing on one foot and this and that.  I can’t do that 
very well.  I’ve got problems with my neck, but I didn’t really know that at the time…I didn’t 
fall over or anything, but I didn’t do very good at it.” 2   Tr. at 89. The Individual stated that he 
was then taken to the police station where he was asked to take a Breathalyzer test.  The 
Individual requested that he be allowed to have an attorney present during the test, but was 

                                                 
2 The Individual stated that within the past year he was diagnosed with “three bad discs” and problems with the 
nerves in his neck.  Tr. at 89.   
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unable to contact an attorney at such a late hour.  As a result, he “was locked up at that time” and 
no breath- or blood-alcohol test was administered.  Tr. at 90.   
 
The Individual stated that the 2005 DUI charge was dismissed and the arrest was expunged from 
his record.3  Tr. at 100.  He stated, “they expunged it because there was no validity of why I was 
even stopped.  It was actually thought that I might be helping someone by getting a license plate 
number, and they expunged it.  I mean, the policeman…said there wasn’t any weaving or any 
bad driving.  I was just stopped because of [the person patrolling the area calling his friend].”  
Tr. at 100-101.   The Individual maintained that he was not intoxicated at the time of the arrest.  
Tr. at 101.   
 
The Individual stated that he was examined by Psychiatrist No. 1 in April 2006.  Id.  He stated 
that Psychiatrist No. 1’s final evaluation “showed evidence of rehabilitation, reformation, and the 
current use of alcohol was not [maladaptive].”  Id.  The Individual stated that when he received a 
copy of the evaluation, he believed that Psychiatrist No. 1’s final evaluation “would be the end of 
it.”  Tr. at 102.    
 
B. The Individual’s Wife  
 
The Individual’s wife stated that she and the Individual had been married for 35 years.  Tr. at 11.  
She stated that she had seen the Individual drive after consuming alcohol, but that she had never 
seen him “drive drunk.”  Tr. at 13.  According to the Individual’s wife, the Individual drinks 
occasionally in social settings but does not drink at home.  Tr at 17.  She stated that she has never 
been concerned about the Individual’s alcohol consumption because “he doesn’t do it to the 
extreme.”  Tr. at 18.  She added that neither of their two children had ever voiced a concern 
about the Individual’s alcohol consumption.  Id.  The Individual’s wife stated that on occasion 
the Individual will go to the Restaurant after work and she picks him up there on her way home 
from the gym because it is convenient.  Tr. at 19.  Regarding the Individual’s 2005 DUI, the 
Individual’s wife stated, “I know [the Individual] wasn’t drunk because I can tell.  I’ve lived with 
him for 35 years.  I can tell it in his voice if he’s had too much…I can just tell, and he wasn’t 
[drunk].”  Tr. at 23.  She added that the 2005 DUI charge was dismissed because “there was no 
reason for it.”  Tr. at 24.  She concluded by stating that the Individual takes security very 
seriously and that he never speaks about his work.  Tr. at 22.   
 
C. The Individual’s Brother-In-Law 
 
The Individual’s brother-in-law stated that he has known the Individual for 35 years.  Tr. at 27.  
He stated that he sees the Individual about once a month and has seen the Individual at various 
family gatherings where alcohol was served.  Tr. at 33, 28.  The Individual’s brother-in-law 
stated that the Individual’s alcohol consumption was “never to excess.”  Tr. at 32.  He stated that 
in the time he has known the Individual, he has never seen the Individual intoxicated.  Tr. at 28.  
He added, “I’ve never seen him lose control.”  Tr. at 31.  The Individual’s brother-in-law 
described the Individual as a reliable person.  Tr. at 29.   

                                                 
3 There is no evidence in the record which corroborates or contradicts the Individual’s account of the events leading 
to the 2005 DUI arrest or the disposition of the resulting charges. 
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D. The Individual’s Supervisor  
 
The Individual’s supervisor stated that he has been the Individual’s supervisor for five to six 
years.  Tr. at 36.  He stated that he never had any concerns regarding the Individual’s judgment 
or reliability.  Id.  The supervisor stated that he had never seen the Individual intoxicated at work 
and he was unaware of whether the Individual had any alcohol-related problems.  Tr. at 36, 39.  
The supervisor stated that although he and the Individual do not socialize outside of work, he has 
seen the Individual leaving the Restaurant and the Individual did not appear to be impaired on 
that occasion.  Tr. at 38, 37.      
 
E.  The Individual’s Co-Worker  
 
The Individual’s co-worker stated that he has known the Individual for about 19 years.  Tr. at 41.  
He stated that he has gone hunting with the Individual and attended other functions with him.  
Tr. at 43.  The co-worker stated that he had recently attended a function with the Individual and 
although alcohol was present, the Individual did not consume any alcohol.  Tr. at 45.  The co-
worker stated that he had no concerns regarding the Individual’s alcohol consumption, stating, 
“the 19 years that I’ve known him, I’ve never known him to be dependent on anything.”  Id.  The 
co-worker added, “I’m a father of three kids.  [The Individual] has been around all my kids.  I 
mean, he’s just a good father figure, a great person.”  Tr. at 43.   
 
F. The Individual’s Friend 
 
The Individual’s friend stated that he has known the Individual for about 29 years.  Tr. at 52.  He 
stated that he has seen the Individual at the Restaurant after work and has never seen him 
intoxicated there.  Tr. at 53-54.  The Individual’s friend stated, “I don’t think [the Individual] 
abuses alcohol.”  Tr. at 61.  Regarding what he has seen the Individual drink at the Restaurant, 
the friend stated,  
 

He sips on beer.  He drinks one or two beers, three beers, and he sips on them.  He 
eats pizza.  He doesn’t get drunk.  I mean, just – he likes to talk.  He’s 
knowledgeable.  People talk sports.  They talk politics.  He’s just – you know, 
he’s a good person…I’ve seen shift superintendents at [the Restaurant].  I’ve seen 
building supervisors at [the Restaurant].  I’ve seen professional baseball scouts at 
[the Restaurant] You see lawyers, doctors at [the Restaurant].  I mean, it’s not – 
you run into all types of people, and you have good conversation.  I mean, [the 
Individual] doesn’t go there to get drunk, and he doesn’t get drunk.   

 
Tr. at 61-62.  The friend stated that he and the Individual socialize together, “just friends getting 
together.”  Tr. at 63.  He stated that sometimes alcohol is present, however the last few times 
they went out, he drank beer and the Individual drank tea.  Id.  He stated that prior to that, when 
they went out, the Individual may have had “three [beers] at the most” over “two to three hours.”  
Tr. at 64.  The Individual’s friend gave his definition of intoxication.  He stated, “if someone’s 
intoxicated, I think their speech is slurred, [they] have trouble walking, had too much to drink.”  
Id.  He added that he has never seen the Individual intoxicated.  Id.  The Individual’s friend 
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stated that the Individual had been drinking less and now does not drink at all.  Tr. at 70.  He 
concluded, “I’ve known [the Individual] a long time and…I don’t think he abuses alcohol.”  Tr. 
at 67.      
 
G. Psychiatrist No. 2 
 
Psychiatrist No. 2 stated that because he did not personally interview and evaluate the Individual, 
he made no judgment regarding Psychiatrist No. 1’s assessment of the Individual.  Rather, 
Psychiatrist No. 2 stated that he believed Psychiatrist No. 1’s letter was “internally 
contradictory.”  Tr. at 112-113.   According to Psychiatrist No. 2, Psychiatrist No 1’s letter stated 
that the Individual abused alcohol, but that since his wife picked him up at the Restaurant, he 
now had good judgment and was reformed, implying that DOE’s concern was with DUIs.  Tr. at 
113-114.  Psychiatrist No. 2 stated that he believes that DOE’s concern is not solely with an 
individual’s DUIs, but is related to the person’s overall drinking habits.  Tr. at 114.  Speaking in 
general terms, and not about the Individual in particular, Psychiatrist No. 2 stated that if an 
individual was diagnosed with alcohol abuse, simply having someone else drive him home 
would not indicate that the individual no longer suffered from alcohol abuse.  Id.  
 
Regarding how much alcohol would be considered “excessive,” Psychiatrist No. 2 stated that it 
would depend “solely on the frequency of the drinks.  The question has to be ‘how much alcohol 
does a person consume over what period of time?’.”  Tr. at 115.  He added, “generally, the 
standard for that is two drinks per hour is okay, as far as driving is concerned.  Over two drinks 
per hour is not good at all; that is, the chances of intoxication are two great.”  Id.  Psychiatrist 
No. 2 stated that the frequency of the alcohol consumption is “not really an issue unless the 
drinking itself is excessive.”  Tr. at 118.  He added that “a typical male in his 50s habitually 
[drinking] three to four beers twice a week” is not “per se” excessive.  Tr. at 119-120.     
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization, also referred to 
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An 
individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 
U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates 
that “security clearance determinations should err, if they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 



 - 7 -

In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. Id. § 710.7(c).  The decision concerning eligibility is 
a comprehensive, common-sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  In order to reach a favorable decision, the Hearing 
Officer must find that “the grant or restoration of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  Id. § 710.27(a).   
 

IV. ANALYSIS 
 
A. The Security Concerns 
 
The derogatory information concerning Criterion J centers on the Individual’s alcohol use.  
Criterion J concerns conduct indicating that the Individual has “been, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  Given the 
Individual’s October 2005 DUI arrest, the LSO had sufficient grounds to invoke Criterion J.  
Thus, the only issue to be resolved is whether these security concerns have been adequately 
mitigated. 
 
B. Mitigating Factors 
 
The DOE regulations do not specify what constitutes use of alcohol “habitually to excess.”  
Guideline G of the Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information addresses the issue of alcohol consumption.  See Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information issued on December 29, 2005 by 
the Assistant to the President for National Security Affairs, The White House (“the Adjudicative 
Guidelines”).  Guideline G cites as a security concern “the habitual or binge consumption of 
alcohol to the point of impaired judgment.”  Guideline G, ¶ 22(c).  Accordingly, use of alcohol 
“to the point of impaired judgment” appears to be the DOE’s standard of use of alcohol “to 
excess.”4  Guideline G also sets forth examples of conditions that may serve to mitigate security 
concerns involving alcohol.  Guideline G, ¶ 23.  According to Guideline G, such conditions 
include the passage of sufficient time so as to indicate that the problematic alcohol use “is 
unlikely to recur or does not cast doubt on the individual’s current reliability, trustworthiness, or 
good judgment” and a pattern of responsible use.  Id.    
 
The Individual stated that prior to February 2007 he consumed alcohol once or twice a week, 
typically drinking two to three beers over about two hours.  He stated that he did not drink 
alcohol at home and that he did not drink to the point of intoxication.  The Individual also 

                                                 
4 Psychiatrist No. 2’s definition of “to excess” is consistent with the Guidelines and the related security concerns.  
Psychiatrist No. 2 phrased his definition of “excessive” alcohol use in terms of “the chances for intoxication.”  See 
Tr. at 115.  He also indicated that the frequency of the alcohol consumption was not an issue unless the consumption 
itself was excessive.   
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brought forth the testimony of several witnesses, all of whom have known the Individual for 
several years and are familiar with his lifestyle, to corroborate his assertion that he did not drink 
habitually to excess. I believe the witnesses testified honestly and candidly about their 
knowledge of the Individual’s alcohol consumption.  The Individual’s wife stated that she did 
not have any concerns with the Individual’s alcohol consumption because he did not “do it to the 
extreme.”  She also corroborated the Individual’s testimony that he did not consume alcohol at 
home and that he has stopped drinking alcohol altogether.  The Individual’s brother-in-law, who 
has known the Individual for 35 years and has seen him regularly at family gatherings where 
alcohol was present, stated that he never saw the Individual impaired.  The Individual’s friend, 
who often socializes with the Individual, corroborated the Individual’s testimony regarding how 
often the Individual drinks and how much alcohol he consumes.  He also stated that in the 29 
years he has known the Individual, he has never seen him intoxicated.  In addition, the 
Individual’s co-worker, who has known the Individual for approximately 19 years, stated that he 
had seen the Individual not drink alcohol at gatherings where it was served and that he had no 
concerns regarding the Individual’s alcohol use.  Finally, the Individual’s supervisor stated that 
he was not aware of any alcohol-related problems the Individual had and stated that he had seen 
the Individual leaving the Restaurant and the Individual was not impaired.  Psychiatrist No. 2’s 
refusal to comment specifically on the Individual’s alcohol use, even after having reviewed the 
Individual’s case file and listened to all of the hearing testimony, was unhelpful and shed little 
light on the issue of the Individual’s alcohol consumption.  However, speaking in general terms, 
he did opine that, typically, consuming two drinks per hour would be “okay.”  He also indicated 
that it would not be problematic, per se, for a typical male in his 50s to consume three or four 
beers twice a week.    
 
I find that the Individual’s alcohol consumption was “habitual” in that he typically drank alcohol 
once or twice per week.  I also find that prior to 2005 the Individual was a user of alcohol to the 
point of impaired judgment and, therefore, to excess.  The Individual has had three DUI arrests.  
Such a history of alcohol-related legal problems, regardless of the disposition of the charges in 
each of those cases, is indicative of excessive use of alcohol.  Both the Individual and his wife 
report that the 2005 arrest was expunged from the Individual’s record, purportedly because there 
was no basis for the arrest.  However, there is insufficient evidence in the record to corroborate 
this assertion.  There is also insufficient evidence to corroborate the Individual’s account of the 
events leading to the 2005 DUI arrest, including his assertion that he was not intoxicated at that 
time.  While I believe the Individual’s witnesses testified honestly about their recollection of the 
Individual’s alcohol consumption, I do not believe that those witnesses can accurately state 
whether the Individual was impaired after consuming alcohol, particularly if the witnesses 
themselves were also drinking when they observed the Individual.   
 
Nevertheless, I also find that since 2005 the Individual has not consumed alcohol to the point of 
impairment.  There is strong evidence in the record that the Individual took the 2005 DUI arrest 
seriously and decreased his alcohol consumption, ultimately stopping his alcohol use altogether.  
Based on the testimony of the Individual and his witnesses, since 2005 the Individual limited his 
alcohol consumption to two or three drinks over the course of several hours.  According to the 
evidence in the record, in the past several years, the Individual typically went to the Restaurant, 
stayed for an extended period of time, and drank two to three ten-ounce beers, often with food. 
This behavior indicates a pattern of responsible use and good judgment.  The Individual stopped 
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drinking alcohol altogether in February 2007.  Based on this information, I find that the 
Individual has not been a user of alcohol to excess since 2005.   
 
After assessing the record in this case, including the character and demeanor of the Individual 
and the other witnesses at the hearing, I conclude that the Individual was a user of alcohol 
habitually to excess until 2005.  However, since 2005, the Individual curtailed his alcohol use, 
ultimately ceasing his alcohol consumption altogether, and has had no further alcohol-related 
problems.  As a result, I find that the Individual has not been a user of alcohol habitually to 
excess since 2005, an extended period of time during which the Individual has demonstrated a 
pattern of responsible use.  Accordingly, I find that the security concerns set forth in the 
Notification Letter under Criterion J regarding the Individual’s alcohol use have been adequately 
resolved.  Therefore, I believe that the Individual's access authorization should be restored.  
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
regarding the Individual’s eligibility for a security clearance under Criterion J.  I also find 
sufficient evidence in the record to fully resolve the concerns raised under Criterion J.  
Therefore, I conclude that restoring the Individual’s access authorization “would not endanger 
the common defense and security and would be  clearly  consistent  with  the  national  interest.”   
10 C.F.R. § 710.7(a).  Accordingly, the Individual’s access authorization should be restored.   
 
The parties may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. § 710.28.  
 
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 7, 2007 
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*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
 
 
                                                               May 15, 2007 
                                               

                             DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 5, 2007 
 
Case Number:  TSO-0459 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxx (hereinafter "the individual") for 
continued access authorization.  The regulations governing the individual's eligibility are set forth at 10 
C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material."  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the individual’s access authorization should be restored.  For the 
reasons detailed below, it is my decision that the individual’s access authorization should not be restored.   
 
      I. BACKGROUND 
 
On November 21, 2006, the DOE issued a notification letter to the individual.  Attached to the notification 
letter was a statement entitled “Information creating a substantial doubt regarding eligibility for an Access 
Authorization” (hereinafter referred to as the “information statement”).  The information statement sets 
forth two concerns.    
 
The first concern relates to the individual’s January 2006 reaction to medication.  Since June 2005 the 
individual has been prescribed steroids to treat his multiple sclerosis (hereinafter “MS”).  In January 2006 
the individual had a severe reaction to the medication.  The information statement referred to an evaluation 
of the individual performed by a DOE consulting psychiatrist.  In his report setting forth the results of that 
evaluation the DOE consulting psychiatrist diagnosed the reaction as a “steroid psychosis.”  DOE 
consulting psychiatrist’s July 21, 2006 report (hereinafter “psychiatrist’s report”) at 3.  The psychiatrist’s 
report found that the steroid psychosis could cause a significant defect in the individual’s judgment and 
reliability.1  The information statement indicates that the DOE consulting psychiatrist’s finding that the 
                                                 
1   Section 1. A. of the notification letter deals with a security concern under Criterion H.  10  C.F.R. 
§710.8(h). The basis for a Criterion H concern is a diagnosis of “an illness or mental condition.”  The 
notification letter indicated the diagnosis was steroid psychosis.  However, much of section 1.A. deals with 
the individual’s behavior during 2000-2005.  During that period the individual was not taking steroids.  
Therefore, I believe those behaviors are not relevant to the DOE consulting psychiatrist’s diagnosis of 
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individual has a defect in his judgment and reliability raises a security concern under Criterion H. 10  
C.F.R. §710.8(h). 
 
The second security concern specified in the notification letter is that the individual has engaged in 
conduct which tends to show that he is not honest, reliable or trustworthy.  Criterion L,  10 C.F.R. 
§710.8(l).  There are two bases for this concern.  The first basis is the individual’s behavior between 2000 
and 2005.  During that period the individual had “blowups which were often followed by a lack of memory 
of what had gone on.”  Psychiatrist’s report at 3.   The second basis is the individual’s failure to notify the 
DOE that he was admitted to a psychiatric treatment facility in 2000.   
 
The notification letter informed the individual that he was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual requested a hearing. 
I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (the hearing). 
 
At the hearing the individual presented testimony that he believes mitigates the DOE security concerns.  
Below is a summary of the testimony at the hearing. 
 
 II. HEARING TESTIMONY 
 
A.  The individual 
 
1.  The MS 
 
The individual testified that in 1999 he had difficulty walking.  His general physician performed an MRI 
and referred the individual to a specialist at a large regional hospital (hereinafter the “treating physician”). 
 The treating physician diagnosed the individual with MS in April 2000.   Transcript of Hearing (Tr.) at 15. 
The individual testified that since the 1999 MRI there have been no changes in his MS lesions.  He 
believes his MS is stable and the medication prescribed by the treating physician is designed to minimize 
his MS symptoms, which include difficulty walking and weakness on his left side.  Tr.  at 16.  The 
individual currently has yearly appointments with the treating physician to review and adjust his 
medication.  Tr. at 15. 
   
The individual described the various medications the treating physician prescribed to treat his MS 
symptoms.  From 2000 to 2005 the treating physician prescribed methotrexate, which the individual 
characterized as an anti-inflammatory.2  Tr. at 17.    The individual testified that he took methotrexate once 
a week for five years.  For the first 3 years during which he took methotrexate the individual became very 
tired and argumentative on the third day after he took the medication.  Tr. at 53.  He termed this reaction as 
“temper flare ups.”  Tr. at 54.  The individual indicated that in late 2002 the stress is his life was reduced 

                                                                                                                                                                       
steroid psychosis.  Therefore those behaviors do not relate to the Criterion H security concern.  In 
retrospect I believe that a psychiatric diagnosis that included the 2000-2005 behavior  would have 
provided the individual a better opportunity to present mitigation of the Criterion L security concern 
related to those behaviors.    
2  According to the National Institute of Heath’s web site methotrexate is an immunosuppressant.     
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and he was prescribed medication to reduce his anger and fatigue.  He testified that his temper flare ups 
ceased in “approximately 2002.”  Tr. at 55.   
 
The individual testified that in January 2005 his MS symptoms, including left-side weakness, foot drop and 
fatigue, became more severe.  Tr. at 18.  The treating physician changed the individual’s medication to 
methylprednisone, a steroid.  Tr. at 18.  The individual received a 15 day treatment of methylprednisone 
once every twelve weeks.  On the first three days of the treatment the individual received an infusion of 
1,000 milligrams of methylprednisone.  Tr. at 19.  For the next 12 days the individual received oral doses 
of methyprednisone.  During that period the oral dosage was gradually reduced.  This gradual reduction of 
the oral dosage is referred to as an “oral taper.”  Tr. at  21.  The individual continues to receive 
methylprednisone every twelve weeks.   
 
The individual testified that the methylprednisone caused him a “steroid anxiety problem” in January 2006. 
Tr. at 28.  On the fourth day of the oral taper his blood pressure was very high and his heart was pounding. 
Tr. at 28.  His wife called the rescue squad and they transported the individual to the hospital.  Tr.  at 39.  
At the hospital, the individual was treated for a reaction to steroids and was thereafter released.   Tr. at 91. 
The level of methylprednisone infusion was reduced for the individual’s next treatment.  The level of the 
infusion was then gradually increased.  The individual is currently receiving the original 1000 mg infusion. 
Tr. at 43. The individual testified that he has had only one severe reaction to the methylprednisone.   
 
2.  2000 Depression Diagnosis  
 
The individual testified that during the year 2000 there were two major stressors in his life.  First he was 
responsible for his mother who was in and out of various hospitals before she passed away on November 8, 
2000.   Second his oldest son was a junior in high school and was suffering with severe attention deficit 
disorder.  Psychiatrist’s report at 2 and Tr. at 51.    
 
The individual testified that a few days after his mother’s death, he had symptoms of depression and his 
general physician recommended that he go to the emergency room at a local hospital.  The local hospital 
evaluated him and found that he was not in immediate distress.  They arranged for a future appointment 
with a social worker and released him.  Tr. at 52.    Later that day while the individual was resting at home 
his depression symptoms returned.  His general physician suggested that the individual admit himself to a 
local psychiatric treatment facility where he would receive an immediate psychiatric evaluation.  He was 
admitted to that treatment facility.  Over the next two days he was evaluated by a psychiatrist (hereinafter 
“the treating psychiatrist”).  Tr. at 52.     
 
3.  Temper Flare Ups 
 
During 2000 the individual’s sensitivity to methotrexate caused him to behave erratically.  He 
characterized the erratic behavior as “temper flare-ups.”  He testified that during one temper flare up he 
lost control.  
   

I did hit my wife.  There was a time when the compounding effects of her and my oldest 
son, the situation with my mother in having to deal with everything, with all that, yes, there 
was a time that I did hit her.  It was not a pleasant recollection. 
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Tr. at 86.    
 
4.  Ongoing Psychiatric Treatment 
 
Following the individual’s discharge from the psychiatric treatment facility in November 2000 he had   
regular sessions with the treating psychiatrist.  Tr. at 52.  The treating psychiatrist  provided counseling to 
deal with the individual’s depression and temper flare ups.  Tr. at 55.   The individual testified that he and 
the treating psychiatrist discussed his anger about the ADD condition of his eldest son, his MS diagnosis 
and his grief related to his mother’s passing.  Tr. at 55.    The treating psychiatrist prescribed a mild anti-
depressant, Celexa.  Tr. at 57.   
 
The individual indicated that in 2002 his son went away to college, he had learned to accept the MS 
diagnosis, Celexa reduced his insomnia,3   and Azatadine reduced his fatigue caused by MS.4  Tr. at 57.   
As a result of his improvement in 2002, he determined that he no longer needed to continue to receive 
counseling from the treating psychiatrist. He testified:   
 

So by taking [the Celexa] and with my son going away, the stress was gone, the stressors of 
everything leading up with my mom were pretty much alleviated.  Her estate was dissolved 
and done.  Many of the stressors that were hitting right at that one point had gone away.  
And my visits to [the treating psychiatrist] had gone from weekly to, I believe at that point 
we were down to once every two months.  And it was sort of --  I assumed it was a general 
agreement that, you know, I feel a lot better.  So, you know, I don’t need to continue 
[seeing the treating psychiatrist]. 

 
Tr. at 57. 
 
The individual also testified that he saw a licensed social worker (hereinafter “social worker”) on an as 
needed basis from September 2001 through the early part of 2006.   Tr. at 77-78.  He talked to her about 
the passing of his mother, the MS diagnosis and family problems.  Tr. at 75.   
 
5.  Failure to Report 
 
The individual admitted he did not report his 2000 admission to the psychiatric treatment facility as 
required by DOE regulations.  Tr. at 58.  He testified “At that time I completely forgot, and I can give you 
a laundry list of things that were going on.”  Tr. at 58.  He testified that the failure to report was a “very 
bad mistake on my part.”  Tr. at 58. The individual testified that he reported the incident when he 
submitted his QNSP in May 2005.  Tr. at 59. The individual testified that “I can’t give any reason other 
than the fact I forgot, and it was wrong.”   Tr. at 63.  He testified that “I knew I was supposed [to report the 
hospitalization], but I forgot.”  Tr. at 66.     
 
 

                                                 
3  The individual has also been prescribed Wellbutrin for insomnia/depression.   
4  The individual has at also been prescribed Amtidyne and Provical for fatigue.  PSI at 16. 



 - 5 - 
 
 
B.  The Individual’s Wife 
 
1.  The Individual’s Depression  
 
The individual’s wife testified that in 2000 the individual experienced significant stress.  She mentioned 
that that the individual was grieving about the loss of his mother, having difficulties with their eldest son 
and concerned about his MS diagnosis.  Tr. at 107.  She testified that after his mother’s death she tried to 
find a psychiatrist who would evaluate the individual.  She testified that the only psychiatrist that was 
immediately available was the treating psychiatrist and that in order to be evaluated by him the individual 
needed to be admitted to his psychiatric treatment facility.  Tr. at 109.  She drove the individual to the 
inpatient psychiatric treatment facility and the individual was admitted.  Tr. at 109.   
 
2.  2000-2005 Period 
 
The individual’s wife testified that that during the first few years of the 2000-2005 period the individual 
was very frustrated and angry.   “He was just real frustrated about trying to get used to all the medicine.  
He never knew what the future was going to be.”  Tr. at 98.  She perceived his frustration and anger as a 
call for help. Tr. at 98.  
 
The individual’s wife testified that during this period, the individual took methotrexate on Sundays.  By 
Tuesday or Wednesday his blood counts would be very low.  On the days his blood count was low, he 
would often take a nap immediately upon arriving home from work.  Tr. at 114.  On those days, in addition 
to being tired, the individual was easily frustrated and occasionally became argumentative.    She testified: 
  
 

[The individual] is very quiet in nature.  Not real active, not real talkative. He would be 
argumentative [after taking methotrexate].  We would talk more than usual . . . His speech 
was always clear, he was oriented, it was appropriate.  . . .   [I would explain to the 
individual] that his [intransient position in discussions] is a part, you know, of taking your 
medicine.  Okay,  he goes, yeah. I just need to [stop worrying about the subject being 
discussed].   

 
Tr. at 96. 
 
She described one incident in which the individual struck her.  She testified  
 

He would become pretty weak, you know what I’m saying.  It wasn’t like he was aiming.  It 
was like more of a flailing to me.  But I got right in his face and told him that I would do the 
best I could for him.  That I married him for better or worse.  So whatever happened, I would 
take care of it.  You know, he always apologizes.  He hates that I got stuck with someone [who 
is] ill.   

 
Tr. at 98.   
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She testified that the rescue squad transported the individual to the hospital in 2001 following his adverse 
reaction to his anti-inflammatory medication.  Tr. at 105 
 
3.  Methylprednisone 
 
The wife testified about the January 2006 reaction of Methylprednisone.  She stated that the individual  
“was cherry red from the neck up.  You could see his pulses, and he was shaking just a little bit.  But he 
said, there’s something going on. . . .  My side is not giving away but my head is pounding off my head.”  
Tr. at 102.  She called the rescue squad and they transported him to the hospital.   Tr. at 104.       
    
4.  Additional Testimony 
 
She testified that she has never met with the treating psychiatrist.  Tr. at 116.  She testified that she has 
been to two or three group sessions with the social worker.  Tr. at 118.  She testified that the individual has 
been an ideal father.  Tr. at 99.   
 
C.  Co-workers 
 
The first co-worker has known the individual for 20 years.  He has been the individual’s supervisor and 
has worked closely with him for the last 4 years.  Tr. at 125.  He believes the individual is highly 
trustworthy and reliable.  Tr. at 125.     
 
The second co-worker has known the individual for 13 years.  Tr. at 128.  He has been the  individual’s 
supervisor on several projects during those 13 years.  Tr. at 129.  He believes the individual is reliable, 
confident and very knowledgeable in his professional field.  Tr. at 129.  He has never noticed any side 
effects from the medication the individual is taking for his MS.  Tr. at 131.   
 
The third co-worker has known the individual for 30 years.  Tr. at 134.    She testified that she trusts him 
and she believes he is very even-tempered.  She has noticed that the individual sometimes has problems 
with his balance when he is walking.  Tr. at 136.   
 
D.  The Individual’s Pastor  
 
The individual’s pastor testified that he has known the individual since the individual was in high school.  
In the last five or six years he has been very close to the individual and his wife.  He estimated that he sees 
the individual once a week.  Tr. at 139.   He mentioned that in addition to church activities, they have been 
at each others homes and have done a few things socially.  Tr. at 139.   He is aware the individual has MS 
and that he is taking medication.  He has never seen any change in the individual’s mental acuity nor has 
he ever seen a situation in which the individual was not in total control of his behavior.  Tr. at 140.     
 
E.  The Individual’s Friends 
 
The individual’s first friend testified he has known the individual and his wife for 20 years.  Tr. at 119.  
During the 1990s she saw the individual and his wife on a weekly basis.  She has seen the individual two 
or  
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three times in the last year.  Tr. at 120.  She believes the individual is very reliable and she has never seen 
him act inappropriately to his wife or children.  Tr. at 121.   
 
The individual’s second friend testified that she has known the individual as a casual acquaintance for 
fifteen years.  Tr. at 146.  She has been in the individual’s home on two occasions.  Tr. at 147.   She is 
aware that the individual has been diagnosed with MS.  Tr. at 146.  She believes the individual has 
maintained his mental acuity and is reliable.  Tr. at 147.     
 
F.  Nurse Practitioner from the Regional Hospital 
 
The Nurse Practitioner testified in the second part of the hearing that she has been a nurse practitioner 
specializing in MS for nine years.  Transcript of April 4, 2004 telephonic session of the hearing 
(hereinafter Tr. II) at 4.  She sees only MS patients in both a clinical and research setting.  Tr. II at 5.   She 
has treated the individual since 2000.   She sees the individual once a year and she talks to him on the 
telephone several times each year.  Tr. II at 6. 
 
The Nurse Practitioner testified that she saw the individual on February 2, 2006.  At that time, the 
individual reported that the methylprednisolone is very beneficial in treating his MS.  He also reported that 
in October 2005 and January 2006 he had severe side effects to the steroids.  Tr. II at 9.  Those side effects 
included anxiety, panic anger rage and elevated blood pressure.  Tr. II at 10.   She testified that none of her 
patients have ever had a reaction similar to the individual.  Tr. II at 14.  However, she is aware that patients 
occasionally have steroids reactions.  Tr. II at 14.       
 
H.  The DOE Consulting Psychiatrist 
 
The DOE consulting psychiatrist testified that he diagnosed the individual with a steroid psychosis that 
caused outbursts. TR. II at 22.  He also testified that  

 
I’m also delighted to hear that [the individual] can take the Ativan which helps when he feels 
that things are a little too high for him.  It also changes my diagnosis from a psychotic 
situation, which is not uncommon in steroids but, nonetheless, does not apply here because 
taking the Ativan wouldn’t help if it were a psychotic thing.  I tend to think that what 
happened was that when he was taking the steroids he had an agitation and being agitated will 
respond very, very well to Ativan.  So I think things are under control at this point. 

 
Tr. II at 29.  The DOE consulting psychiatrist indicated that he does not have any concern about the 
individual’s current judgment and reliability.  Tr. II at 23.   

 
III. REGULATORY STANDARD 

 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
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A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
A.  Criterion H Security Concern 
 
The testimony of the DOE consulting psychiatrist and the nurse convinces me that the individual’s reaction 
to his steroid medication is currently under control and is unlikely to recur.  Given that the steroid  



 - 9 - 
 
 
psychosis is the only stated basis for the criterion H concern, I believe the individual has mitigated that 
concern.  
 
B.  Criterion L Security Concern 
 
The Criterion L security concern is based on the individual’s failure to voluntarily provide information that 
he was admitted to a psychiatric treatment facility in 2000 and on the individual’s behavior that occurred 
during 2000-2002 when he had violent arguments with his wife and son and said things that he did not 
later remember.    The individual testified that he will provide all required information to the DOE in a 
timely manner and that his violent behavior associated with his “temper flare ups” are unlikely to recur.  I 
must analyze those positions in order to  determine whether the individual has mitigated the Criterion L 
security concern.   
 
1.  Failure to Provide Required Information 
 
The DOE relies on its clearance-holders to report unfavorable information regardless of whether they are 
embarrassed by it or unsure of the consequences.  When an individual fails to report unfavorable 
information, it leads the DOE to question whether that individual can be trusted to be candid with the DOE 
and report negative information in the future.  My review of the record and my perception of the 
individual’s testimony caused me to believe that the individual continues to have difficulty providing the 
DOE with candid information and I am therefore not convinced that he will be candid with the DOE in the 
future. 
  
The individual admitted that he failed to notify the DOE that he was admitted in 2000 to a psychiatric 
treatment facility.  The individual testified that in 2000 there were many problems in his life that caused 
him to forget to report the information to the DOE.    I believe that the individual’s failure to provide the 
information in 2000 was an oversight.  However, I note that the individual’s statement in the March 29, 
2006 personnel security interview (PSI) that during his yearly refresher briefing “it would always come up 
and I thought . . . it was stupid, very stupid on my part.  I should’ve [reported it].”    DOE exhibit 7 
(hereinafter 2007 PSI) at 19.  That statement in the PSI convinces me that the individual knew that he had 
an obligation to report the hospitalization to the DOE.  Therefore, I believe the individual was not candid 
at the hearing when he testified when preparing his QNSP in 2005 “It hit me like oh, my God.  And then it 
just – I haven’t reported this. So it was I’m putting it in [the QNSP] and I had to face the consequences.”  
Tr. at 62.      
 
Another example of the individual’s failure to be candid at the hearing is his testimony about his behavior 
during his 2000-2002 temper flare ups.  At the hearing, the individual testified that he hit his wife once.  
However, in his PSI he indicated there were “some spectacular” fights. He also said there “were times that 
I actually did, I hit [my wife].”  DOE Exhibit 7 at 12.  Also during the PSI he indicated “I hit them (son 
and wife) and I have kicked them but as far as emergency room damage or anything like that, no.”  DOE 
Exhibit 7 at 17.  I believe that the discrepancy between his hearing testimony and the PSI regarding 
violence in his home during 2000-2002 is a further indication of the individual’s unwillingness to provide 
to the DOE accurate information that he considers unflattering to him.  Furthermore, his statement that he 
hit and kicked them but there was no “emergency room damage” indicates his current testimony about the 
level of violence is his home is a callous minimization of a serious behavior problem.  This minimization 
in the PSI also indicates that he is not willing to be candid with the DOE.  
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Another reason I am not convinced that the individual is being truthful about his behavior during the 2000-
2005 period is his failure to provide testimony and documents from witnesses that would have been 
familiar with his behavior at home during that period.  In order to convince me that the 2000-2005 temper 
flare up behavior is not an ongoing security concern the individual must present more than his own 
testimony.  I suggested to the individual’s attorney that he “produce witnesses that are familiar with [the 
individual’s] behavior off the job.”  Telephone Memorandum of January 16, 2007 conversation with the 
individual’s attorney.  That memorandum was provided to both parties on the same date as the 
conversation.  The individual testified that he had a number of sessions with a social worker during the 
2000-2005 period.  His wife testified that she attended 3 of those sessions.  The individual did not submit 
the social worker’s treatment notes, nor did he call her as a witness. The individual’s oldest son is now 22 
years old.  He lived at home between 2000 and 2002 and was familiar with the individual’s behavior.  He 
did not testify.   Finally, the witnesses that did testify were not familiar with the individual’s behavior 
inside his home and seemed to have little knowledge about the individual’s behavior inside his home. 
Therefore, the individual has failed to bring forward sufficient evidence to convince me that his testimony  
minimizing the significance of the temper flare up behavior described in the notification letter is accurate.  
 
I also believe that the individual’s wife and he both minimized the violence that occurred in their home. 
This finding is based on the PSI statements discussed above and several other statements during the PSI 
that suggest there was significantly more violence in his home than either one of them revealed at the 
hearing.  Some incidents he described during the PSI were:   
 

1.  His wife hit him in the head with a can and he received five stitches.  2006 PSI at 11.   
2.  His wife saw a doctor after he grabbed her hand.  2006 PSI at 12. 
3.  He broke his hand trying to get into the front door of his home.  2006 PSI at 8. 

 
I note that the individual is usually overly detailed and obsessive in his testimony on issues that are more 
neutral. For instance, when he testified about his methylprednisone he gave many details about the 
treatment and the benefits.  Tr. at 22-26.   He also provided details which seemed unnecessarily excessive 
such as initially he took three days off from work to receive the infusions while  more recently he only 
takes 1 ½ hours of leave on the day of an infusion.  Tr. at 23.   In his report, the DOE consulting 
psychiatrist reported noted that the individual “could not stop talking until he had filled in all the details.  I 
thanked him and put my pen in my pocket.  I thought that perhaps if he saw me not taking any more notes 
he would get the message, but he did not.  He continued to talk.”  Psychiatrist’s report at 2.   Therefore, the 
DOE psychiatrist also believed that the individual tends to be overly detailed in his descriptions.   
 
Given the tendency of the individual to provide elaborate unnecessary details, I find the brief testimony of 
the individual and his wife that there was only one minor physical incident where the individual hit his 
wife to lack credibility.  Neither the individual nor his wife readily provided full details about the violence. 
 This lack of detail about events inside his home further leads me to suspect the individual credibility.  
Given my finding that the individual’s testimony was not totally candid at the hearing, I am unable to 
accept his statement that he will report unflattering information to the future.   
 
2.  Temper Flare Ups 
 
Generally, in order to mitigate a security concern based on behavior that was caused by medication or a 
mental disorder, an applicant for an access authorization must bring in medical professionals.  These 
professionals usually testify about the treatment the applicant has received, the likelihood the applicant’s  



 - 11 - 
 
 
symptoms will return and the ability of the applicant to manage the symptoms if they should return.  
Positive testimony by medical professionals has been used by a number of hearing officers as the basis for 
a finding that an individual has mitigated a DOE security concern.  See  Personnel Security Hearing (Case 
No. TSO-0405), 29 DOE ¶ 82,976(2006)(Bipolar).  Personnel Security Hearing (Case No. TSO-0189), 29 
DOE ¶82,820(2005)(Depression).  In this case, the individual testified that his temper flare ups have 
stopped.  However, the individual has not brought forward the psychiatrist or social worker who treated 
him between 2000-2005.  The nurse practitioner had no knowledge of the individual’s temper flare ups.  
Experts that were knowledgeable about the individual’s temper flare ups could have provided a diagnosis 
of the cause of the individual’s violence.  They also could have also provided a description of the 
individual’s medication and therapy, the efficacy of the individual’s treatment, and his prognosis for future 
behavioral problems.  Such experts could have provided information on the individual’s ability to manage 
future anger problems.  Without specific professional testimony regarding the individual’s anger problems, 
I am unable to conclude that the individual has mitigated the Criterion L security concern raised by his 
2000-2002 behavior. 
 
 V. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concerns under Criterion H of 
10 C.F.R. § 710.8.  However, I have concluded that the individual has not mitigated the Criterion L 
security concern.  In view of the record before me, I am not persuaded that restoring the individual's access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest.  Accordingly, I find that the individual's access authorization should not be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 15, 2007   
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 
 Hearing Officer=s Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 19, 2007 
 
Case Number:  TSO-0460 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxx (the individual) for an access 
authorization  1/ under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria for Access to 
Classified Matter or Special Nuclear Material.@  Based on the record before me, I have determined 
that the individual=s access authorization should not be restored. 
 
I.  Procedural Background                           
 
The individual is employed at a Department of Energy (DOE) facility where his work requires him 
to have an access authorization.  During a background investigation, the local security office (LSO) 
discovered some derogatory information that created a security concern.  The LSO asked the 
individual to participate in a Personnel Security Interview (PSI) in order to resolve the information.  
The PSI did not resolve the security concerns.  Consequently, in December 2006, DOE suspended 
the individual=s access authorization.   
 
The LSO issued a Notification Letter to the individual on December 14, 2006, in which it specified 
the derogatory information in its possession and how that information falls within the purview of 
criteria contained in 10 C.F.R.  ' 710.8 subsections (f) and (j) (Criteria F and J).  1/  Upon receipt of 
the Notification Letter, the individual filed a request for a hearing.  The LSO transmitted the 

                     
1/ Access authorization is defined as an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. ' 710.5(a). 

2/ Criterion F concerns information that the individual has Adeliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel Qualifications 
Statement, a Personnel Security Interview, written or oral statements made in response to an official inquiry on a matter 
that is relevant to a determination regarding eligibility for DOE access authorization. . . .@  10 C.F.R. ' 710.8(f) 
(hereinafter referred to as Criterion F). 
 
Criterion J concerns information that the individual Ahas been or is a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.@  
10 C.F.R. ' 710.8(j) (hereinafter referred to as Criterion J).   
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individual=s hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director 
appointed me as the Hearing Officer in this case.   
 
At the hearing that I convened, the DOE Counsel called one witness, the DOE consultant-
psychiatrist.  The individual called three witnesses: his supervisor, a co-worker and his girlfriend.  
The individual also testified on his own behalf.  The individual and the DOE Counsel submitted a 
number of written exhibits prior to the hearing. 
 
II.  Standard of Review 
 
The Hearing Officer=s role in this proceeding is to evaluate the evidence presented by the agency and 
the individual, and to render an opinion based on that evidence.  See 10 C.F.R. ' 710.27(a).  Part 710 
generally provides that A[t]he decision as to access authorization is a comprehensive, common-sense 
judgment, made after consideration of all relevant information, favorable or unfavorable, as to 
whether the granting of access authorization would not endanger the common defense and security 
and would be clearly consistent with the national interest. Any doubt as to the individual=s access 
authorization eligibility shall be resolved in favor of national security.@  10 C.F.R. ' 710.7(a).  I have 
considered the following factors in rendering this decision: the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct; the individual=s age and maturity at the time of 
the conduct; the voluntariness of the individual=s participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct, 
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors.  See 10 C.F.R. '' 710.7(c), 710.27(a).  The 
discussion below reflects my application of these factors to the testimony and exhibits presented by 
both sides in this case.  
 
When reliable information reasonably tends to establish the validity and significance of substantially 
derogatory information or facts about an individual, a question is created as to the individual=s 
eligibility for an access authorization.  10 C.F.R. ' 710.9(a).  The individual must then resolve that 
question by convincing the DOE that granting his access authorization Awould not endanger the 
common defense and security and would be clearly consistent with the national interest.@  10 C.F.R. 
' 710.27(d).  
 
III.  Findings of Fact 
 
In 2004, the individual submitted an updated Questionnaire for National Security Positions (QNSP) 
in connection with a reinvestigation of his eligibility to hold a security clearance.  On the QNSP, the 
individual was asked, inter alia, the following: AHave you ever been charged with or convicted of 
any offense(s) related to alcohol or drugs?@  The individual checked Ayes@ to this question and 
indicated that he had been arrested for a November 2002 DUI.  However, during a subsequent PSI 
with the individual on December 6, 2005, the individual discussed two additional alcohol-related  
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offenses, a 1999 Public Intoxication arrest and a 1990 Reckless Driving arrest.  1/  During the course 
of the PSI, the individual admitted that he did not divulge one of his arrests because he wanted to see 
if the investigator was Adoing [her] job and would find it.@  PSI at 23 and 24. 
 
The individual=s statements during his PSI prompted DOE to refer him to a DOE consultant-
psychiatrist (hereinafter referred to as Athe psychiatrist@) for an evaluation, which was conducted on  
June 23, 2006.  As part of the evaluation, the psychiatrist discussed the individual=s three alcohol-
related offenses.  According to the psychiatrist=s report, the individual=s first alcohol-related offense 
occurred in 1987 when he was charged with reckless driving after drinking in a club.  The 
individual=s second offense occurred in 2002 when he was stopped for speeding after again drinking 
in a club.  He was arrested for DUI and his license was suspended.  The psychiatrist further stated 
that nine months later, in 2003, the individual was arrested for public intoxication after drinking on a 
boat with friends.  1/  The psychiatrist concluded that the individual=s two arrests within nine months 
qualifies the individual for a diagnosis of alcohol abuse.  He further found the individual  was still 
drinking alcohol and that not enough time had elapsed since his last alcohol-related offense for him 
to conclude that the individual is reformed or rehabilitated.  Finally, the psychiatrist concluded that 
the fact that the individual did not divulge all of his alcohol-related offenses on his QNSP as well as 
the fact that the individual still drinks Asuggest very strongly that [the individual] does pose a 
substantial risk of a lapse of judgment and reliability.@  DOE Exhibit 9 at 3.        
 
IV.  Analysis 

 
A.  Security Concerns Cited Under 10 C.F.R. ' 710.8 (f) and (j) 

 
The Notification Letter cites Criterion F as one of the bases for the security concerns in this case.  
False statements or misrepresentations by an individual in the course of an official inquiry regarding 
a determination of eligibility for DOE access authorization raise serious issues of honesty, 
reliability, and trustworthiness.  The DOE security program is based on trust, and when an access 
authorization holder breaches that trust, it is difficult to determine to what extent the individual can 
be trusted again in the future.  See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE 
& 82,752 at 85,515 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-
0281), 27 DOE & 82,821 at 85,915 (1999), aff=d, Personnel Security Review (Case No. VSA-0281), 
27 DOE  & 83,030 (2000)(terminated by OSA, 2000).  This security concern applies, however, only 
to misstatements that are Adeliberate@ and involve Asignificant@ information.  10 C.F.R. ' 710.8(f) 
(Criterion F).  Based on the record before me, I find that the individual deliberately misrepresented 
significant information on his QNSP.  Consequently, DOE properly invoked Criterion F in this case. 
 

                     
3/ There is some discrepancy in the dates of the individual=s arrests.  Documents provided at the hearing clarify that the 
individual=s Reckless Driving arrest occurred in 1985. 

4/ During the hearing, the psychiatrist acknowledged that two of these dates, 1987 and 2003, were incorrect. 
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A finding of derogatory information does not, however, end the evaluation of evidence concerning 
the individual=s eligibility for access authorization.  Cases involving verified falsifications or 
misrepresentations are nonetheless difficult to resolve because there are neither experts to opine about 
what constitutes rehabilitation from lying nor security programs to achieve rehabilitation.  Therefore, 
Hearing Officers must look at the statements of an individual, the facts surrounding the 
misrepresentation or false statement and the individual=s subsequent history in order to assess whether 
the individual has rehabilitated himself from the falsehood and whether restoring the security 
clearance would pose a threat to national security.  See Personnel Security Hearing (Case No. VSO-
0327), 27 DOE & 82,844 (2000), aff=d, Personnel Security Review (Case No. VSA-0327), 28 DOE & 
83,005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case No. VSO-0418), 28 DOE 
& 82,795 (2001).  In the end, as a Hearing Officer, I must exercise my common sense judgment 
whether the individual=s access authorization should be restored after considering the applicable 
factors prescribed in 10 C.F.R. ' 710.7(c).  
 
Criterion J is also cited as a basis for security concerns in this case.  The Notification Letter states that 
the individual Ahas been diagnosed by a psychiatrist . . . as suffering from alcohol abuse.@  This 
derogatory information creates serious security concerns about the individual.  In other DOE security 
clearance proceedings, hearing officers have consistently found that a diagnosis of alcohol abuse 
raised important security concerns.  See, e.g., Personnel Security Hearing (Case No. VSO-0079), 
25 DOE & 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing (Case No. VSO-
0042), 25 DOE & 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing (Case No. 
VSO-0014), aff=d Personnel Security Review, 25 DOE & 83,002 (1995) (affirmed by OSA, 1995).  In 
this case, the risk is that the individual=s excessive use of alcohol might impair his judgment and 
reliability to the point that he will fail to safeguard classified matter or special nuclear material.  See 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (December 
29, 2005 Memorandum for William Leonard, Director, Information Security Oversight Office).  I 
therefore find that the DOE properly invoked Criterion J when it suspended the individual=s access 
authorization.   
 
Since there is reliable derogatory information that creates substantial doubt concerning the 
individual=s continued eligibility for access authorization, I need only consider below whether the 
individual has made a showing of mitigating facts and circumstances sufficient to overcome the 
DOE=s security concerns under Criteria F and J. 
 
B.  Mitigation of Criterion F Concerns 
 
The key issue under Criterion F is whether the individual has brought forward sufficient evidence to 
demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In 
considering this question, I found that the nature of the individual=s misrepresentations was serious.  
The individual=s lack of candor concerning his alcohol-related offenses could increase his 
vulnerability to coercion or blackmail and raises important security concerns.  The DOE must rely 
on individuals who are granted access authorization to be honest and truthful; this important 
principle underlies the criterion set forth in 10 C.F.R. ' 710.8(f).  This principle has been 
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consistently recognized by DOE Hearing Officers.  See, e.g., Personnel Security Hearing (Case No. 
VSO-0281), 27 DOE & 82,821 at 85,915 (1999).   

 
During the hearing, the individual was questioned about his falsifications on his 2004 QNSP.  The 
individual stated that, when asked about his alcohol or drug related offenses, he listed a 2002 DUI 
but did not list a 1999 Public Intoxication arrest or a 1985 Reckless Driving arrest.  With respect to 
the arrests, the individual testified that he did not list these arrests on his QNSP because he believed 
he had previously reported them on a another security form, that they were minor and that it 
occurred a long time ago.  Transcript of Hearing (Tr.) at 17.  However, the  individual acknowledged 
during the hearing that the QNSP did not state that previously reported arrests were exempt from 
disclosure.  Id.  The individual explained his 1999 Public Intoxication arrest occurred while he was 
drinking on a boat with a friend.  The individual stated that he spent a night in jail and received a 
$99 fine.  Id. at 23.  He further stated that he received a $400 fine for the Reckless Driving charge.  
He acknowledged that he should have listed the arrests on his QNSP.  The individual also testified 
that there was not enough room on the QNSP to list the 1985 and the 1999 arrests and stated that he 
did not know that he could list the arrests on the back of the form. Id. at 32.  He reiterated that he 
believed the arrests were minor, old offenses.  Id.  The individual also acknowledged that when 
questioned during his PSI about not listing the arrests in his QNSP,  he stated that he did not list one 
of the arrests because he wanted to see if the OPM investigator was doing her job and would 
discover it on her own.  Id. at 31.  He stated that he has a joking nature about him that somehow gets 
him into trouble.  Id. at 55.  Finally, the individual asserted that he did not Adeliberately@ falsify his 
2004 QNSP.  He reiterated that he believed that the arrests had already been discussed on a 
questionnaire he completed shortly after the incidents.            
 
After considering all the evidence before me, I find that the individual has failed to mitigate the 
security concerns arising from his omissions about his alcohol-related arrests.  Although the 
individual testified that he did not intentionally or deliberately falsify his QNSP, I find his 
explanation for his omissions to be unpersuasive.  First, the individual did not come forward to 
report his omissions on his own volition.  The individual admitted to his additional alcohol-related 
arrests during the course of a 2005 PSI.  If the individual had not been interviewed at that time, there 
in no indication in the record that the individual would have come forward voluntarily to correct his 
falsifications.  Second, at the time of his falsifications, the individual was a mature adult.  Third, the 
individual acknowledged during the hearing that he should have disclosed the arrests since the 
QNSP did not exempt previously disclosed arrests.  Fourth, and perhaps most significantly, the 
individual admitted to deceiving an OPM investigator to see if she would discover his previous 
arrests without him telling her.  This acknowledgment demonstrates the individual=s dishonesty and 
lack of seriousness with respect to the nature of the questions asked on the QNSP.  It also 
demonstrates the individual=s lack of understanding of the importance of being completely honest 
with the DOE.  Again, I found the individual=s testimony regarding his falsifications to be 
unpersuasive.  For all the foregoing reasons, I find that the individual has failed to mitigate the 
security concerns raised by Criterion F.  
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C.  Mitigation of Criterion J Concerns 
 
During the hearing, the individual maintained that there are mitigating factors that alleviate the 
agency=s security concerns regarding his alcohol use.  The individual disputes the psychiatrist=s 
findings, specifically that the individual meets the criteria for alcohol abuse because he had two 
alcohol offenses in nine months.  The individual testified that his first offense occurred in 1985, 
fourteen years before his second offense in 1999.  Tr. at 67.  He further testified that his third alcohol 
arrest occurred in 2002, three years later, and that there has been no occasion where he has had two 
offenses within nine months.  Id.  The individual stated that at the time of his last alcohol arrest in 
2002, he was consuming about a six-pack of beer a week.  Id.  at 35.  He stated that he currently 
consumes about a six-pack of beer weekly.  When asked whether he drives after drinking, the 
individual stated that Aif I do I have only had a couple [of beers] and I=m not legally intoxicated.@  Id. 
 He testified that the night he was arrested for the 2002 DUI he was Atotally out of character.@ 
According to the individual, Amy wife had just left the month before and . . .  I went over to talk to 
her and [it] didn=t go [sic] a good conversation so I went out for a few beers and twenty-five miles 
later, . . . they stopped me because I was probably doing ten miles over and license plate light was 
out and I was on muscle relaxers.  That, plus the liquor, and I didn=t pass the sobriety test and I went 
to jail.@  Id. at 36.     
 
The individual further testified that he has learned lessons from his alcohol-related behavior.  Tr. at 
44.  He stated that his 2002 offense was his first DUI and that it was embarrassing, costly and time-
consuming.  Id.  According to the individual, he has too much responsibility and can not afford to 
get into that kind of trouble.  Id.    The individual testified that he has never been hospitalized due to 
his alcohol consumption and was never told he has needed counseling for his alcohol consumption.   
 1/ When asked about his future intentions regarding his alcohol use, the individual testified that he 
drinks very little now and no longer gets drunk.  Id. at 46.  He described himself as currently 
consuming a few beers on the weekend without drinking to excess. The individual further testified 
that he would like to maintain the way he currently handles alcohol.  Id.     
 
D.  Expert Testimony 
 
In the administrative process, it is the Hearing Officer who has the responsibility for assessing 
whether an individual with alcohol problems has presented sufficient evidence of rehabilitation or 
reformation.  See 10 C.F.R. ' 710.27.  Hearing Officers properly give a great deal of deference to the 
expert opinions of psychiatrists and other mental health professionals regarding rehabilitation and 
reformation.  Moreover, it is my responsibility as Hearing Officer to ascertain whether the factual 
basis underlying the psychiatric diagnosis is accurate, and whether the diagnosis provides sufficient 
grounds, given all the other information in the record, for the denial of a security clearance.  See, 
e.g., Personnel Security Hearing (Case No. VSO-0068), 25 DOE & 82,804 (1996).  On the basis of 
that evaluation, I find that the diagnosis made in the present case does not have a proper factual 
basis.   

                     
5/ The individual testified that he attended Alcoholics Anonymous for a short period of time after each incident.  Tr. at 
45. 
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The psychiatrist testified that he evaluated the individual in June 2006.  He testified that he made his 
alcohol diagnosis based on the assumption that the individual met the criterion by having two 
alcohol arrests within nine months.  After listening to the testimony at the hearing, the psychiatrist 
acknowledged that there was some discrepancy regarding the dates of the individual=s arrests cited in 
his report and the dates he heard at the hearing.  Tr. at 94.  He testified that his diagnosis of alcohol 
abuse would not apply knowing that the individual=s two arrests, in 1999 and 2002, were actually 
three years apart.  Id.  The psychiatrist further testified that he had no reason to believe that the 
[individual] Ais currently a victim of alcohol abuse.@  Id. at 95.  In his Report, the psychiatrist stated 
that five years must elapse before the individual would be considered rehabilitated from alcohol 
abuse.  However, during the hearing, the psychiatrist testified that the five-year criteria would no 
longer be relevant.  Id. at 97.  Despite the retraction in his alcohol diagnosis for the individual, the 
psychiatrist testified that the individual still displayed poor judgment.  The psychiatrist specifically 
refers to the individual=s omissions on his QNSP as an example of his poor judgment.  Tr. at 99.  He 
further testified that he does not attribute his poor judgment to alcohol problems but rather to the 
individual=s personality traits.   
 
After considering the testimony of the psychiatrist, particularly his retraction of an alcohol abuse 
diagnosis, I find that the individual has mitigated the security concerns associated with Criterion J.  
According to the psychiatrist=s testimony, the individual=s last two arrests in 1999 and in 2002, 
occurring three years apart, do not meet the alcohol abuse criterion.  The psychiatrist testified that 
there were some discrepancies in the dates given of the individual=s arrests and that the individual 
currently no longer meets any criteria associated with alcohol abuse.  In addition, the individual 
submitted documents to corroborate his assertion that his last two arrests occurred in 1999 and 2002. 
 See Individual=s Exhibit C and D.  The individual=s girlfriend also corroborated his testimony that he 
now drinks in low moderation, only a few beers on the weekend and not to the point of intoxication. 
Tr. at 123.  Based on the foregoing, I find that the individual has mitigated the security concerns 
associated with his use of alcohol.   
 
V.  Conclusion 
 
As explained in this Decision, I find that the local DOE security office properly invoked 10 C.F.R. 
'' 710.8 (f) and (j) in suspending the individual=s access authorization. For the reasons described 
above, I find that  the individual has sufficiently mitigated the security concerns associated with his 
use of alcohol.  However, I find that the individual has failed to mitigate the security concerns 
associated with Criterion F.  I am therefore unable to find that restoring the individual=s access 
authorization would not endanger the common defense and security and would be consistent with 
the national interest.  Accordingly, I find that the individual=s access authorization should not be 
restored.   
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The individual may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. ' 710.28. 
 
 
 
Kimberly Jenkins-Chapman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 13, 2007        
 
 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

*  The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXX’s.
                         May 17, 2007 

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 19, 2007

Case Number: TSO-0461

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or
Special  Nuclear Material."  This Decision will consider whether,
based on the testimony and other evidence presented in this
proceeding, the individual’s suspended access authorization
should be restored.  As discussed below, I find that access
authorization should not be restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of
a notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of
the DOE created substantial doubt pertaining to his continued
eligibility for an access authorization in connection with his
work.  In accordance with 10 C.F.R. § 710.21, the notification
letter included a statement of the derogatory information causing
the security concern.  

The letter refers to concerns under Section 710.10(l)
(Criterion L), which pertains to reliability and trustworthiness.
In this regard, the letter states that the individual possesses
dual citizenship of the United States and another country, and
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further that he failed to indicate this fact on a November 5,
2004 Questionnaire for National Security Positions (QNSP).   

The record in this case provides the following background
regarding this matter.  The individual was granted a DOE security
clearance in 1994, after gaining employment with a DOE
contractor.  The individual discussed his dual citizenship in a
personnel security interview conducted on January 11, 2006.  He
stated that he was born in that foreign country and came to the
United States as an infant.  In 1988 he became a U.S. citizen.
He further stated that he obtained dual citizenship with that
other country on April 24, 2001.  He indicated that he has used a
card confirming this citizenship to travel to that foreign
country.  He also stated that he wants to retain that dual
citizenship in order to exercise benefits as a citizen of that
foreign country in the future, and in order to travel back and
forth between that country and the U.S. more easily.  Transcript
of January 11, 2006 Personnel Security Interview (PSI) at 32-35. 

According to the notification letter, the failure to disclose and
the desire to maintain the dual citizenship constitute Criterion
L security concerns because they indicate a lack of
trustworthiness, and because by holding dual citizenship, the
individual may be subject to pressure which could cause him to
act contrary to the best interests of the national security of
the United States.  

The notification letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to
respond to the information contained in that letter.  The
individual requested a hearing, and that request was forwarded by
the DOE Office to the Office of Hearings and Appeals (OHA).  I
was appointed the Hearing Officer in this matter.  In accordance
with 10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual represented himself, and testified
on his own behalf.  He brought forward no witnesses to support
his position.  The DOE Counsel presented the testimony of a
security specialist.   

II.  Applicable Standards

A.  Legal Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In this
type 
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of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the
granting of security clearances indicates "that security-
clearance determinations should err, if they must, on the side of
denials");  Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25
DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c). 

B.  DOE’s Adjudicative Guidelines Regarding Eligibility for
Access to Classified Information

The DOE has published Adjudicative Guidelines pertaining to Part
710.  66 F.R. 47061 at 47067 (September 11, 2001).  “Adjudicative
Guideline C: Foreign Preference” states that if an individual
acts in such a way as to indicate a preference for a foreign
country over the United States, “then he or she may be prone to
provide information or make decisions that are harmful to the
interests of the United States.”  According to Guideline C,
conditions that could raise a security concern and may be
disqualifying include “the exercise of dual citizenship,” and
“accepting educational, medical or other benefits, such as
retirement and social welfare from a foreign country.”
Conditions that could mitigate security concerns include “(a)
dual citizenship is based solely on parents’ citizenship or birth
in a foreign country; (b) indicators of possible foreign
preference. . . occurred before obtaining United 
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2/ The DOE counsel stated that this option is not possible for
the individual in this case.  Transcript of Hearing at 13-14.
Chapter VI of the DOE Manual, Section 3(b) describes the
waiver approach.  If he wishes to pursue this matter formally,
the individual may address a request for a waiver to the DOE
cognizant security authority as set out in the DOE Manual.  

States citizenship; . . . (d) individual has expressed a
willingness to renounce dual citizenship.”   Id. at 47068.  

C.  Documentary Evidence

1.  DOE Manual Chapter VI (DOE Exhibit 14)

This Exhibit is entitled “Access Authorization for Foreign
Nationals and Dual Citizens.”  With respect to dual citizens, the
exhibit states that there are “two alternatives” if an individual
does not want to be processed for access authorization as a
foreign national.  He may renounce his citizenship in the other
country.  DOE Manual 470.4-5, Chapter VI, 3(a).  The alternative
is to request a waiver of the renunciation requirement from the
DOE cognizant security authority. 2

D.  DOE’s Exhibit 7

This exhibit sets forth the steps an individual can take to
renounce his citizenship of the country in question here.  The
exhibit states that citizenship may be renounced by sending a
letter of renunciation to the Foreign Affairs representative of
the country in question in this case.  Exhibit 7 also sets forth
appropriate contacts and telephone numbers for inquiries
regarding these matters.    It is not clear from the Exhibit
itself who produced the material although, as stated below, the
security specialist believed it was produced by the Office of
Personnel Management.  

III.  The Hearing 

A.  Security Specialist’s Testimony 

The security specialist testified as to why the individual’s dual
citizenship presents a security concern.  She stated that
individuals holding security clearances must be of unquestioned
allegiance to the United States.  In this regard, she asserted
that the individual’s refusal to renounce his dual citizenship 
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“it’s . . . questioned allegiance, showing preference towards
another country.”  Transcript of Hearing (Tr.) at 36.
Furthermore, the security special noted that the individual in
this case “purposely applied for his own gain, went out and
obtained citizenship,” and that this fact combined with his
refusal to relinquish the dual citizenship create the concerns in
this case.  Tr. at 36-37.  

The security specialist also testified regarding what steps the
individual could take to mitigate the concern.  Overall, she
stated that it was only by renouncing the dual citizenship that
the individual could show his allegiance to the United States.
Tr. at 36.  She indicated that it was her understanding that the
country involved in the instant case is one which permits
renunciation of citizenship.  She pointed out DOE Exhibit 7 in
this regard.  She stated that the information set forth in the
exhibit was issued by the Office of Personnel Management.  Tr. at
39.  However, she indicated that if the information in Exhibit 7
is incorrect and the country in question here does not permit
renunciation of citizenship, the DOE security office might accept
the individual’s dual citizenship, as long as he were not
accepting benefits from that foreign country.  Tr. at 39-40.   

B.  Individual’s Testimony

The individual asserted his belief that he is not able to
renounce his citizenship.  Tr. at 8.  He indicated that the
consulate of the country in question here told him that he could
not renounce his citizenship.  Tr. at 9.  He testified that he
has not been able to speak directly with anyone at the consulate
since the beginning of this Part 710 process, and has therefore
been unable to obtain official written confirmation of his
assertion. Tr. at 8-11.  Nevertheless, he testified that even if
he were able to do so, he would not give up this second
citizenship because “I want to keep my ability to do all the
things and the benefits from my . . . citizenship.”  Tr. at 9.
In this regard, he also testified that it would not be beneficial
for him “to lose his citizenship.”  Tr. at 11, 15.  He cited land
ownership and facilitation of humanitarian work that he is doing
in that foreign country as some of the benefits of holding dual
citizenship.  Tr. at 17, 26.  He admitted that he failed to
indicate on his QNSP that he held dual citizenship, stating “It
never even clicked to put it in there.”  Tr. at 19.  

Finally, the individual emphasized that he is a loyal citizen of
the United States, and asserted that there has never been any
question 
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about his loyalty during the 15 years he has held a security
clearance.  Tr. at 17.  

IV.  Analysis 

The individual has not convinced me that his suspended access
authorization should be restored.  As an initial matter, the
individual has clearly indicated that his dual citizenship with
the foreign country is more important to him than his security
clearance.  In this regard, he testified that the benefits he
receives from his dual citizenship are extremely important to
him.  His position that the benefits he receives from the foreign
country are more important to him than his security clearance
certainly does not in any way mitigate the security concerns in
this case.  Quite the contrary, his assertions persuade me that
the individual does have a preference for the benefits that he
can receive from the foreign country and that he therefore has a
motive for protecting those benefits.  Such circumstances could
well put his allegiance and loyalty to the U.S. to the test.  

I also find no mitigation for the individual’s failure to reveal
his dual citizenship in the 2004 QNSP.  Question 8(d) of the 2004
QNSP indicates that if the person completing the form holds dual
citizenship with another country, he must set forth the name of
that country in the space provided.  There is nothing
particularly difficult about this question.  It is brief and easy
to understand.  The individual left that space blank.  Tr. at 20.
In offering a rationale for why he failed to include his dual
citizenship on his 2004 QNSP, the individual stated that “it
never clicked to put it in there.”  Tr. at 19.  This rather
casual, dismissive explanation indicates to me that he has not
taken the DOE security process particularly seriously.  It does
nothing to mitigate the concerns that he will not be completely
honest and meticulous with the DOE in the future.  

The individual’s argument that he has held a security clearance
for 15 years and during this period there has never been a
question as to his loyalty to the U.S. does not resolve the
concerns here.  The DOE need not and should not wait until a
security breach has occurred in order to withdraw or deny an
individual’s access authorization.  Such an approach would not be
sensible.  Personnel Security Hearing (Case No. TSO-0142), 29 DOE
¶ 82,788 (2005); Personnel Security Hearing (Case No. VSO-0227),
27 DOE ¶ 82,798 (1999).  



- 7 -

I note that the security specialist indicated that if the
individual is able to bring forth information demonstrating that
he is unable to renounce his foreign citizenship, the cognizant
security authority might be willing to consider accepting the
dual citizenship.  The individual has been offered the
opportunity to submit this information, but so far has not done
so.  Tr. at 31-32.  In any event, this is not a matter which I am
able to address under Part 710.    

V.  CONCLUSION

As indicated above, the individual has not resolved the
Criterion L concerns in this case.  It is therefore my decision
that his suspended access authorization should not be restored.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date:May 17, 2007



* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.

                          May 29, 2007

 DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 19, 2007

Case Number: TSO-0462

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should not be restored at this
time.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and has held a DOE access authorization continuously
from 1993 until it was suspended in October 2006 in connection with
the current proceeding.  Based on information provided by the
individual in a 2004 Questionnaire for Sensitive Positions and a
subsequent investigation, the DOE conducted a Personnel Security
Interview with the individual in June 2006 (the 2006 PSI).  In
addition, the individual was evaluated in August 2006 by a DOE-
consultant psychiatrist (the DOE-consultant psychiatrist), who
issued a report containing his conclusions and observations.  

In October 2006, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In Enclosure 2 to this
letter, which is entitled “Information Creating a Substantial Doubt
Regarding Eligibility for Access Authorization”, the Manager states
that the individual’s behavior has raised security concerns under
Section 710.8(j) of the regulations governing eligibility for
access to classified material.  Specifically, with respect to
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Criterion (j), the Operations Office finds that the DOE-consultant
psychiatrist diagnosed the individual as meeting the criteria for
“Alcohol Related Disorder Not Otherwise Specified” and also
concluded that he is a user of alcohol habitually to excess.  In
addition, the attachment to the Notification Letter refers to a
February 24, 1996 evaluation by another DOE-consultant psychiatrist
who concluded in his report that the individual appeared to be a
heavy drinker and that there was an increased risk that alcohol
abuse might be a diagnosable problem in the future. 

Enclosure 2 to the Notification Letter also refers to following
alcohol related events or incidents involving the individual:

(l) In June and July 2006 his drinking was “heavy” and
he admitted consuming about four martinis each evening.
Each martini contained the alcohol of 2 and one half
typical alcoholic drinks;

(2) In June or July 2005, the police found him in an
intoxicated state at his home after responding to a
report that he had been seen “snooping around” a nearby
vacant property.  Prior to the police visit, he also had
taken Klonopin, a medication for insomnia, which should
not be taken with alcohol; 

(3) In May 2005, he experienced an alcoholic blackout
after a night of heavy drinking and did not know why his
kitchen and home were in such disarray.  His wife,
suspecting vandalism, called the police.

(4) In 2005, his psychiatrist and other medical
professionals told him it would be better if he did not
drink because sobriety would be better for his mental and
physical health;

(5) In 2004, he took over-the-counter and prescription
sleeping medications and antidepressants.  Despite
instructions to the contrary, he combined alcohol with
these medications;

(6) From 1991 to 2006, he drank two to four cocktails on
a daily basis, and intends to continue this pattern of
usage;

(7) From 1988 to 1991, he consumed two to three drinks
six times a week.  He estimated that he became
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intoxicated 500 times over the past 16 years or about
once every couple of weeks;

(8) Both his mother and former wife expressed concern
about his use of alcohol; and 

(9) His chronic insomnia and persistent anxiety disorder
are likely exacerbated, caused, or induced by his heavy
drinking.

Enclosure 2 to October 2006 Notification Letter.

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter.  In his
initial written response to those concerns, the individual asserted
that he now accepts the fact that he has a problem with alcohol,
that he has been abstinent from alcohol since October 2006, that he
is actively involved in rehabilitation activities, and that he is
committed to future sobriety.  In his written response, he stated
that he entered into a twelve month recovery agreement with his
Employee Assistance Program (EAP).  He stated that subject to this
agreement, he completed a six week, intensive, out patient
substance abuse program in January 2007, and that he now is
attending one Self Management and Recovery Training (SMART) meeting
and two Alcoholic’s Anonymous (AA) meetings each week.  See
March 1, 2007 e-mail from the individual to the Hearing Officer and
the DOE Counsel.  On March 30, 2007, in the individual submitted a
copy of his EAP mandatory recovery agreement, a certificate of
completion of his outpatient program, and attendance records for
his AA and SMART meetings.
     
The “Hearing” in this matter was convened in April 2007.  At the
Hearing, the testimony  focused on the individual’s efforts to
mitigate the concerns raised by the DOE-consultant psychiatrist’s
diagnosis of “Alcohol Related Disorder Not Otherwise Specified”
through abstinence from alcohol and recovery activities.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
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convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
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1/ As indicated by the testimony of the DOE-consultant
psychiatrist (TR at 17) and by his curriculum vitae (DOE
Hearing Exhibit 10), he clearly qualifies as an expert witness
in the area of addiction psychiatry. 

2/ The individual’s EAP psychologist testified that he is a
licensed psychologist with more than twenty years of
experience in the area of clinical assessment, psychological
testing, and psychological assessment of alcohol and substance
abuse.  TR 45.  I find that he  qualifies as expert witness in
this area.

(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from six persons.  The DOE
presented the testimony of the DOE-consultant psychiatrist. 1/  The
individual, who was not represented by counsel, testified and
presented the testimony of the EAP staff psychologist, a colleague
from his AA group, his group facilitator from SMART, and his
current work supervisor. 2/    
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A.  The DOE-Consultant Psychiatrist

The DOE-consultant psychiatrist testified that he evaluated the
individual in August 2006.  The DOE-consultant psychiatrist
testified that the individual described an alcoholic blackout,
improperly combining alcohol with prescription drugs, and consuming
large quantities of alcohol on a daily basis.  TR at 19-27.  He
also observed from an August 2006 blood test on the individual that
the individual’s abnormally elevated liver enzymes and abnormally
large red blood cells indicated the toxic effects of too much
alcohol.  TR at 31.  He concluded that the individual met the DSM-
IV TR criteria for “Alcohol Related Disorder Not Otherwise
Specified,” and that he is a user of alcohol habitually to excess.

Usually, the only times I make . . . refer that “user of
alcohol habitually to excess” is if I do not diagnose the
person as suffering from alcohol abuse or alcohol
dependence, but still feel there’s a problem, and then
we’ll bring in the more vague kind of lay term of user of
alcohol habitually to excess. . . . It was pretty clear,
because he was drinking above legal intoxication just
about daily.

TR at 35-36.

The DOE-consultant psychiatrist stated in his report that the
individual could demonstrate rehabilitation and reformation from
his alcohol problem by remaining sober for a full year, coupled
with outpatient treatment of moderate intensity.  DOE Hearing
Exhibit 10.  At the Hearing, he explained that a year of sobriety
was important because only ten percent of recovering alcoholics are
able to remain sober for a full year.

. . . the highest drop-off of people trying to recover
from alcohol and failing to do so occurs in that first
year.  Once you can make it through the first year,
you’re now in the 90  percentile, and there’s only tenth

left [out of every 100 people who begin a sobriety
program].  So another reason I like that one-year time
frame is, to me, in terms of quantifying, it means this
person has shown they’re in the top ten percentile of
recovering alcoholics, and their prognosis is good in
terms of risk of future relapse.

TR at 58.  He stated that he would measure this year of sobriety
beginning on the date in October 2006 when the individual testified
that he stopped consuming alcohol.  TR at 60-61.
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Following the testimony of the other witnesses, the DOE-consultant
psychiatrist concluded that the individual apparently is
participating fully in the treatment program that he has chosen,
and that he is doing well in it.  TR at 149.  

I think he’s in a very good stage of early recovery –
early being five, six months. . . .  Like I say, the most
important date for me would be the sobriety date. . . .
So I think I would still recommend a year of treatment.

TR at 149-150.  

I would recommend basically, as I said in my report, that
he would need to complete a one-year program, and he’s on
track, halfway through, basically, it looks like.

The DOE-consultant psychiatrist stated that after one year of
sobriety and recovery activities, he could then vouch for the
individual being rehabilitated and reformed from his alcohol
problem.  He stated that the individual’s current risk of relapse
was at a medium level, or possibly around a one in three chance.
TR at 158.  Finally, he noted that many of the alcohol related
concerns in the Notification Letter were self reported by the
individual, and that he believed that the individual also was
honest in his testimony about his ongoing sobriety and recovery
activities.  TR at 163.

B.  The Individual’s EAP Psychologist

The EAP psychologist testified that the individual came to him in
November 2006 following the suspension of his access authorization
and asked to be placed on a recovery program.  TR at 42.  The EAP
psychologist stated that he placed the individual on a standard
mandatory recovery agreement for alcohol and substance abuse. He
stated that pursuant to this agreement, the individual successfully
completed an intensive outpatient program, and is now attending AA
meetings two to three times per week and meeting with the EAP
psychologist on a monthly basis.  He stated that the individual
also attends SMART recovery meetings, which are not required under
his mandatory recovery agreement.  TR at 43-44.

The EAP psychologist stated that at the time the individual entered
the EAP recovery program, he diagnosed the individual as having an
alcohol-related disorder, in remission.  TR at 46.  He stated that
the individual should never resume drinking alcohol.  TR at 49.  He
stated that the individual acknowledged at that time that he had an
alcohol problem.  TR at 47.
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Basically, he recognized that it was not good for his
health, and he was going down a very unhappy path with
his alcohol use, and so that was one thing.  Certainly,
I think another thing is he’s motivated for success in
his career, and he knows that alcohol and drinking and
substance abuse behaviors are not very compatible
frequently with career advancement.  So I think he’s well
aware of that, as well. . . . I would say that he has a
good sort of internal motivation for maintaining
sobriety.

TR at 48.  

The EAP psychologist testified that he believes that the individual
is very committed to his recovery, is a very compliant and active
participant in his rehabilitation activities, and is maintaining
his sobriety.  TR at 44.  He stated that he would place the
individual in the top ten percent of his current caseload of
individuals with recovery agreements in terms of his motivation.
TR at 50.  He stated that a year of treatment and sobriety is a
very important benchmark to establish recovery.  TR at 49.  He
stated that if the individual can successfully complete his one
year recovery program, he would consider him to be adequately
rehabilitated.  TR at 55.  He stated that with six months of
sobriety, the individual’s current risk of relapse is definitely
under fifty percent.  TR at 56.

C.  The Individual’s AA Group Colleague

The individual’s AA group colleague testified that has been
involved in AA since 1978, that he helps to chair the AA meeting
that the individual attends.  TR at 91 and 88.  He acknowledged
signing the individual’s attendance record on December 15, 2006,
shortly after the individual began attending the AA group.  TR at
88.  He testified that the individual attends the AA group two or
three times a week.  TR at 83.  The AA colleague stated that
initially the individual was rather quiet and reserved at the
meetings, but that he’s become “more alive, involved in recovery;
and now he’s got humor, he’s lively, and it’s definitely a change
for the better.”  TR at 85.  He stated that he was not certain
whether the individual had an AA sponsor, but that the individual
has his telephone number as a contact.  TR at 84, 86.  The AA
colleague stated that he and the individual had not discussed the
individual’s progress in AA, but that the individual is involved in
the meetings and has a very inquiring mind.  TR at 86.
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D.  The Individual’s SMART group facilitator

The individual’s SMART facilitator testified that SMART stands for
Self-Management and Recovery Training, and is a program to empower
people to maintain sobriety, and to develop skills and tools that
help them become independent from their addiction.  TR at 132-133.
He stated that the SMART program is headquartered in Ohio and that
he brought the program in the individual’s state and city about
three years ago.  TR at 138-139.  He testified that the individual
entered the program four or five months ago and currently attends
a regular SMART meeting and a social meeting each week.  TR at 130,
136. The SMART facilitator stated that the individual is very
involved in group discussions and in suggesting issues for
discussion prior to meetings.  TR at 137.  He stated the individual
has his telephone number, and that they have discussed the
individual’s personal issues.  TR at 137-138.  He stated that based
on their conversations and on his observation of the individual, he
believes that the individual has not consumed alcohol since October
2006.  TR at 141-142.

E.  The Individual’s Work Supervisor

The individual’s work supervisor testified that he has known the
individual since 1994 and been his supervisor since 1999.  TR
at 70-71.  He stated that when the individual security clearance
was suspended in August 2006, he counseled the individual to make
a serious effort to address the DOE’s concerns.  TR at 73.  He
stated that the individual initially resisted accepting
responsibility, but his attitude had changed when they next
discussed the issue in December 2006.  TR at 77-78.

The work supervisor stated that he never observed the individual
smelling of alcohol or visibly intoxicated in the workplace.  TR at
75.  However, he stated that since he began his rehabilitation
program, he has noticed a positive change in the individual’s
ability to cooperate during group discussions. TR at 78.  He stated
that he had no reason to believe that the individual has not
maintained his sobriety since October 2006.  TR at 81-82.

F.  The Individual

In his opening statement, the individual stated that he
acknowledges that he has been an alcohol abuser and that he has
committed himself to total abstinence from alcohol and to a program
of rehabilitation that included an intensive outpatient program and
ongoing attendance at AA meetings and SMART meetings.  TR at 10-15.
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3/ Following the Hearing, the individual checked his records and
reported that his medical appointment concerning his sleep problem
was on October 25, 2006.  He stated that this is his sobriety date.
See April 18, 2007 e-mail from the individual to the Hearing
Officer. 

The individual stated that he stopped drinking in October 2006
after receiving medical advice that abstaining from alcohol could
improve his chronic insomnia.  TR at 104. 3/   The individual
noticed some improvement in his sleep pattern, so he continued
abstaining from alcohol until he received the Notification Letter
indicating that he had been diagnosed with an alcohol problem.  At
that time, he immediately contacted his employer’s EAP Program,
entered into the EAP mandatory recovery program, and began an
intensive outpatient treatment program.  TR at 106-109.  He
testified that he began attending AA meetings two or three times a
week in early December 2006.  TR at 112-113.  He also attends one
SMART meeting each week.  TR at 113.  He stated that he finds his
attendance at AA meetings beneficial to maintaining his sobriety
but that he is not actively working through AA’s twelve step
program.  He stated that the SMART meetings do not have steps and
he prefers the SMART approach of recovery training aimed at
identifying triggers and dealing with cravings.  TR at 114-117.

He stated that he plans to continue attending AA meetings and SMART
meetings, but that he may cut out one of the AA meetings to have
time to see a therapist.  TR at 118.  He stated that he is a
divorced parent with part-time custody of a child who is not yet
old enough to be left alone at home.  TR at 144.

The individual testified that under his EAP mandatory recovery
program, he is subject to random monthly screenings for drugs and
alcohol, and that all of these tests have been negative.  TR at
118-120.  He submitted the test results for December 2006 through
March 2007.  Individual’s Hearing Exhibit 4.

The individual testified that he had not yet shared his commitment
to sobriety with his former wife or his parents, and he
acknowledged the need to deal with this issue.  TR at 165.   He
also stated that in the next six months, he hopes to develop more
social activities “where there would be people who would see me in
the evening and say ‘that guy wasn’t drunk’.”  TR at 165.

The individual stated that he plans to complete his one-year
recovery program with his EAP.  TR at 145.  He also stated that he
considers his alcohol problem a chronic condition and that he plans
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to continue AA or SMART meetings and therapy after his first year
of rehabilitation.  TR at 121-122.  He also testified that he does
not plan to resume drinking because he believes that it will
progress to a problematic condition.  TR at 123-124.    

IV.  ANALYSIS

In his testimony at the Hearing, the individual asserted that he
has made the necessary changes in his life to regain his former
clearance status.  He presented evidence indicating that he now
acknowledges his problem with alcohol, that he has maintained
sobriety since October 25, 2006, and that he is successfully
complying with the conditions of his one-year recovery plan with
his EAP.  This plan involved his successful completion of a six
week, intensive outpatient program, his weekly attendance at AA
meetings and SMART meetings, monthly consultations with the EAP
psychologist, and subjecting himself to random monthly tests for
drugs and alcohol.  He also testified that he is committed to
abstaining from alcohol in the future.  For the reasons stated
below, I conclude that the individual’s arguments and supporting
evidence concerning his rehabilitation from his diagnosis of
“Alcohol Related Disorder Not Otherwise Specified” do not resolve
the DOE’s security concerns as of the date of the Hearing.   

The testimony at the Hearing indicated that the individual has been
abstinent from alcohol since October 25, 2006 and has been engaged
in a recovery program since November 22, 2006.  However, the
individual’s corroboration of his abstinence from alcohol relied
solely upon the testimony of witnesses who knew the individual in
the workplace or in the context of his recovery efforts.  As a
general matter, individuals in Part 710 proceedings are expected to
provide corroboration of their abstinence from the use of alcohol
or illegal drugs with testimony from close friends or family
members who can report on the individual’s behavior outside of the
workplace.  At the March 29, 2007 conference call in this
proceeding, I stated that the individual should add to his witness
list close friends or relatives who could testify about his
sobriety.  At the Hearing, the individual acknowledged that he had
not produced the corroborating witnesses that I had requested.  He
explained that he had not yet shared his commitment to sobriety
with his former wife and parents.  He also stated that he has not
yet developed new friendships based on his sobriety, and that he
hopes to do so in the next six months.  While these explanations
are plausible, the fact remains that the individual has presented
no testimony to corroborate that he is abstaining from alcohol at
night and on weekends. 
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Accordingly, my conclusion that the individual has maintained his
sobriety since October 25, 2006 is based on the individual’s
successful participation in his recovery activities, his random
workplace drug testing, and the opinions expressed by his SMART
facilitator, his EAP psychologist, and his AA colleague.  I also
rely on the statement of his work supervisor that the individual
has developed a more cooperative approach in the workplace in
recent months, and the opinion of the DOE-consultant psychiatrist
that he believes that the individual has been honest in reporting
his alcohol use.  

In the administrative review process, it is the Hearing Officer who
has the responsibility for forming an opinion as to whether an
individual with alcohol problems has exhibited rehabilitation or
reformation. See 10 C.F.R. § 710.27.  The DOE does not have a set
policy on what constitutes rehabilitation and reformation from
alcohol diagnoses, but instead makes a case-by-case determination
based on the available evidence.  Hearing Officers properly give a
great deal of deference to the expert opinions of psychiatrists and
other mental health professionals regarding the likelihood of
relapse. See, e.g., Personnel Security Hearing (Case No. VSO-0027),
25 DOE ¶ 82,764 (1995) (finding of rehabilitation); Personnel
Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995)
(finding of no rehabilitation).  At the Hearing, the DOE-consultant
psychiatrist concluded that the individual was making good progress
in his recovery from his alcohol related disorder but that he
needed to continue his sobriety along with his current
rehabilitation program for a full year until October 25, 2007,
before he could demonstrate rehabilitation and reformation from his
alcohol related disorder.  The individual’s EAP psychologist stated
that he would consider the individual rehabilitated upon the
completion of his one-year recovery agreement on November 22, 2007.
 
I agree with the conclusions of DOE-consultant psychiatrist.  My
positive assessment of the individual’s demeanor and of the
evidence presented at the Hearing convince me that the individual
has maintained his sobriety since October 25, 2006, that he has
committed himself to sobriety, that he is actively participating in
AA meetings and SMART meetings.  These positive developments are
all significant factors which indicate progress towards
rehabilitation and reformation from an alcohol related disorder.
However, I agree with the DOE-consultant psychiatrist that the
individual must maintain his sobriety, along with his
rehabilitation program, until October 25, 2007, before he can be
considered reformed and rehabilitated.  The DOE-consultant
psychiatrist believes that a full year of abstinence from alcohol
is necessary for the individual to demonstrate that he is at low
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risk for relapsing into problem drinking.  I find the concerns
raised by the DOE-consultant psychiatrist to be reasonable and
persuasive, and I find that rehabilitation or reformation has not
yet occurred. 

I do not believe that there is a significant disagreement between
the DOE-consultant psychiatrist and the EAP psychologist on a date
for rehabilitation in this case.  Although the EAP psychologist
naturally is focused on the individual’s completion of his one-year
EAP recovery agreement in November 2007, he agrees that the
individual’s successful completion of almost five months of his
recovery program already has significantly lowered his risk of
relapse.  I agree with the DOE-consultant psychiatrist that the
individual’s sobriety date of October 25, 2006 is the more
significant date, and should be the beginning date for measuring
the full year of abstinence from alcohol that is necessary for him
to demonstrate rehabilitation and reformation from his alcohol
related disorder.

Accordingly, I conclude that it would not be appropriate to restore
the individual’s access authorization at this time.

V. CONCLUSION

For the reasons set forth above, I find that the individual suffers
from an alcohol related disorder subject to Criterion (j).
Further, I find that this derogatory information under Criterion
(j) has not been mitigated by sufficient evidence of rehabilitation
and reformation at this time.  Accordingly, after considering all
of the relevant information, favorable or unfavorable, in a
comprehensive and common-sense manner, I conclude that the
individual has not demonstrated that restoring his access
authorization would not endanger the common defense and would be
clearly consistent with the national interest.  It therefore is my
conclusion that the individual’s access authorization should not be
restored. The individual or the DOE may seek review of this
Decision by an Appeal Panel under the regulation set forth at 10
C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: May 29, 2007
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This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization. The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual is eligible 
for access authorization.  For the reasons detailed below, the 
Individual is not eligible at this time. 
 

I. BACKGROUND 
 
The Individual has worked for a DOE contractor and held a clearance 
for over thirty years.  DOE Ex. 17 at 2.  The security concerns 
relate to alcohol consumption and the accuracy of the Individual’s 
report of an arrest for Driving Under the Influence (DUI) of 
alcohol.    
 
In December 2003, the Individual was arrested on a Friday evening 
and charged with DUI based on a Blood Alcohol Content (BAC) of .082 
percent.  In March 2004, the local security office (LSO) interviewed 
the Individual.  DOE Ex. 4 (the March 2004 personnel security 
interview or March 2004 PSI).   
 
During the March 2004 PSI, the Individual discussed the incident.  
She stated that it was a rainy night and she was behind a slow-
moving van in a no-passing zone.  DOE Ex. 4 at 6.  She stated that 
she became “frustrated” and passed the van.  Id.  She then saw a 
police car; it did not signal her to pull over but she did so 
because she knew that she had “broken the law.”  Id.  When the 
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officer asked the Individual if she had had anything to drink, she 
told the officer that she was not drunk; she reported having had 
cold medicine throughout the day and one alcoholic drink that 
evening.  Id. at 7.  The officer asked her to perform a sobriety 
test, and she was “wobbly” because of the “uneven” ground.  Id. at 
8.   
 
When the personnel security specialist asked for confirmation that 
the Individual had had only one alcoholic drink, the Individual 
stated “[a]s far as I remember.  It’s been awhile now. ... I might 
be wrong on that but as far as I am aware.”  DOE Ex. 4 at 9.  The 
Individual reported that the charges had been dropped, id. at 12, 
and provided a letter from the local district attorney’s office, DOE 
Ex. 14.      
 
When asked about her pattern of alcohol consumption, the Individual 
indicated that she would have a glass or two of wine when she went 
out for dinner.  DOE Ex. 4 at 24-25.  The personnel security 
specialist asked, “You never drink at home?” and the Individual 
responded, “I don’t say never.  Um, there are times that, if I’ve 
had a couple of drinks out and I want to, to, uh, continue to get 
intoxicated, I will do that at home.  Uh, I’m a private person and I 
don’t like people listening to me when I’m not in control.”  Id. at 
25.  She estimated that she got intoxicated “one or two times a 
year.” Id. at 26. When asked how much it took to get her 
intoxicated, she estimated two to three drinks, and then stated that 
the last time she had been intoxicated was a few years ago.  Id. at 
29-31.   
 
The LSO referred the Individual to a DOE consulting psychiatrist, 
who issued a report.  DOE Ex. 15.  The psychiatrist did not diagnose 
the Individual with an alcohol-related condition nor did he conclude 
that she used alcohol habitually to excess.  As a result, the 
Individual maintained her clearance.   
 
In February 2006, the Individual was injured in an automobile 
accident and arrested a second time for DUI, based on BAC readings 
of 0.12 and 0.13.  DOE Ex. 9.  In July 2006, the LSO interviewed the 
Individual.  DOE Ex. 3 (the July 2006 personnel security interview 
or July 2006 PSI). 
 
During the July 2006 PSI, the Individual discussed the 2003 and 2006 
arrests.  She stated that the 2003 charges were dismissed because 
her BAC was less than the .082 listed in arrest documents. DOE Ex. 3 
at 26; see also May 24, 2004 District Attorney’s Statement.  For the 
2006 arrest, she described the day of the  
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arrest.  She went to a sales party and had two glasses of wine 
“around noon.”  Id. at 30-31, 41.  At around 5:00 P.M., she and 
another friend went to a restaurant and had appetizers and a 
cocktail.  Id. at 31, 41.  She then went somewhere else, saw a 
gentleman that she was seeing with another woman, and was driving 
home “teary-eyed” on a “dark, country road” when her car went off 
the embankment.  Id. at 32.  She stated that the police officer 
“claimed he gave me all these [field sobriety] tests, he did not.” 
Id. at 42-43.  She stated that she was transported to the hospital, 
but did not receive proper treatment for her injuries, which 
involved her head, hand, and tongue.  Id. at 44.  She stated that 
she requested a blood test but that the doctor “couldn’t get a 
vein,” so she had a Breathalyzer test on a machine “they were having 
problems with.”  Id. at 44-45, 47.   
 
On the issue of her pattern of alcohol consumption, the Individual 
referred to a neighbor’s DUI arrests and stated, “I don’t drive much 
anyway, but, like I said, I drink at home now,” and “if I’m drinking 
by myself I’m not going to drink as much anyway.”  Tr. at 52-53.  
When asked if she was currently consuming alcoholic beverages, she 
said, “Yeah.  But not often anymore.”  Id. at 53.  She stated that 
in her lifetime she has been intoxicated “maybe five times.”  Id. at 
61.  When asked how much it took for her to become intoxicated on 
those occasions, she stated: 
 

Let’s see here.  What did we drink?  One time I was at a 
friend’s house.  We drank, um several beers, while doing 
shots of brandy and we went through a bottle of brandy.  It 
takes quite a bit of alcohol to get me drunk.  What else did 
we have?  I know we had a lot of stuff to drink that night. 
We were doin [sic] – it was one of those, I says, okay, you 
talk a mean game, you say you can out drink me, let’s see.  
So obviously I’m not going anywhere if I’m going to drink to 
my full capacity.   

 
Id. at 63.  She indicated that the foregoing occurred in the 1970s 
and that as she has gotten older, she can tolerate less and wants 
less.  Id. at 65.  She stated that the last time she was intoxicated 
was that past Christmas, i.e., Christmas 2006.  Id. at 67.  When 
asked how much it alcohol it would take for her to become 
intoxicated, the Individual stated that “it still would take a high 
amount” and estimated a bottle of tequila, depending on the size of 
the bottle.  Id. at 70.  The Individual stated that she did not 
believe that she had ever had an alcohol problem and stated “I have 
stopped for as much as five years at a time.”  Id. at 71.  When 
asked how much alcohol she had consumed at Christmas, she stated  
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“two shots of tequila” and “other alcohol.”  Id.  at 72.  When asked 
about her future intentions regarding the excessive use of alcohol, 
the Individual stated that she had “been cutting back” and that 
“chances” were that she would not drink to excess but if she did it 
would be at home.  Id. at 79-80.    
 
In November 2006, the LSO issued a Notification Letter, which cited 
two security concerns.  DOE Ex. 1.  The first concern was that the 
Individual has “been, or is, a user of alcohol habitually to 
excess.”  10 C.F.R. § 710.8(j) (Criterion J).  The Notification 
Letter cited the two DUI arrests.  DOE Ex. 1.  The second security 
concern was that the Individual was not honest, reliable, and 
trustworthy.  10 C.F.R. § 710.8(l) (Criterion L).  The Notification 
Letter cited the Individual’s statement at the July 2006 PSI that 
she was not given field sobriety tests and the police report 
statement to the contrary.  DOE Ex. 1. 
 
The Individual responded to the Notification Letter and requested a 
hearing.  I was appointed to serve as the hearing officer.  I held a 
pre-hearing conference and convened the hearing.  At the hearing, 
DOE Counsel did not present any witnesses.  The Individual testified 
and presented five witnesses: three friends, one co-worker/friend, 
and her supervisor.   
 
After the hearing, the Individual submitted a copy of a transcript 
of a preliminary hearing on the February 2006 DUI, which confirmed 
that she had requested a blood test but that the technician 
maintained that he was unable to find a vein.  The Individual also 
submitted an affidavit that stated she did not recall whether, at 
the time of the February 2006 DUI, she was given field sobriety 
tests.  Finally, she submitted blood test results that showed normal 
liver enzymes.   
 

II. THE HEARING 
 

A.  The Individual 
 
The Individual testified that she was not intoxicated at the time of 
the December 2003 arrest.  She testified that she had one alcoholic 
drink and cough medicine that contained alcohol.  Tr. at 78.      
 
The Individual testified that she was also not intoxicated at the 
time of the February 2006 arrest.  Initially, she testified that she 
had had one alcoholic drink.  Tr. at 81.  When asked to explain her 
PSI statement that she had had two glasses of wine around noon at a 
sales party and then a drink later in the day, she stated:  “I  
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didn’t have a couple glasses around noon, because I didn’t get there 
until afternoon, because I don’t come to [the town] before noon on 
the weekends.”  Id. at 81.  She further testified:  “So if I said 
noon, I might have meant 2:00 ....  Id. at 82.  When asked for her 
recollection of the afternoon, she testified: 
 

Well, like I said, at the [sales] party, when it was kind 
of winding down, we were sitting outside.  At the first 
part of the [sales] party, because money is involved, 
that’s another reason not to drink, and I was drinking 
water. 
 
Now, later in the day, like I said, at the [sales] party, 
when we’re all sitting out there, that’s when they started 
drinking, and I invited [Friend 3] to go to dinner with me. 
 We had a couple of appetizers and a cocktail, and she went 
her way.   

 
Id. at 84.  At a later point in the hearing, the Individual stated 
that she had one alcoholic drink at the party and another with 
Friend 3.  When asked how many drinks she had had that day, she 
testified:  “As far as I can recall, two – two cocktails, and it 
was at least an hour in between them, and a lot of water and food.” 
 Id. at 107. 
 
When asked how the accident occurred, the Individual testified that 
after having a cocktail with Friend 3,    
 

I went to another place and observed something that was 
painful ....   
 
I left pretty much instantly and didn’t think I was upset 
as I was, until I got further down the road and realized I 
was crying, and other things, and then I was angry with 
myself for being upset and embarrassed.   
 
I hit a curve wrong.  Instead of going – I went off a 
cliff, I hit a curve, and by the grace of God, I’m still 
here.  Instead of turning right, I went left and just went 
completely off the cliff and wedged my car in. 

 
Tr. at 85.  She testified that she was hurt:  “[M]y finger is still 
bent after a year or so.  It was messed up.  I had contusions on my 
head, because my head hit the dashboard, or whatever, and I was 
bleeding.”  Id. at 87.   
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The Individual testified that she was taken to the hospital and 
told she was under arrest.  Tr. at 87.  She stated that she asked 
for a blood test, but that the technician claimed that he could not 
find a vein.  Id. at 87.  She testified that she was then taken to 
jail and was given a Breathalyzer test.  Id. at 88.  She testified 
that she believes that the case is going to be dismissed.  Id.  
 
DOE Counsel referred to the July 2006 PSI in which the Individual 
denied being given field sobriety tests.  She testified that she 
did not recall the officer giving her field sobriety tests.  Tr. at 
86.  She later testified, “I said what I thought was true at the 
time [of the PSI]; I would never purposely mislead [the security 
specialist].”  Id. at 100.  
 
When asked about the last time she was intoxicated, the Individual 
testified, “I have not been intoxicated in ’06, ‘07, ’05 ....”  Tr. 
at 114.  When asked when she was last intoxicated, the Individual 
stated “It was Christmas Eve, I was by myself at home, I’m thinking 
it was probably on ’04, by myself.”  Id. at 114.  “It might have 
been – it might have been ’05, but I think it was ’04.” Id.   She 
added, “I wasn’t totally intoxicated then, but yes, I’d have more 
to drink than I would around somebody.”  Id. at 115.  
 
  B. The Individual’s Friends and Colleagues  
 
 1.  Friend 1 
 
Friend 1 testified that she has known the Individual for about two 
years.  Tr. at 8.  Friend 1 met the Individual socially, but they 
also work for the same employer and see each other sometimes at 
work.  Id. at 7-8, 10.   
 
Friend 1 has seen the Individual at parties four or five times 
during the last two years and does not believe that the Individual 
has had more than a glass of wine on those occasions.  Tr. at 9-10. 
Friend 1 has never seen the Individual intoxicated.  Id. at 9.  
Friend 1 has never heard others express concern that the Individual 
drinks too much.  Id. at 10.   
 
On the issue of honesty, Friend 1 testified that “it would surprise” 
her if the Individual would say something that was not correct.  Tr. 
at 12.  The Individual has a reputation at work for being truthful, 
and no concerns have been expressed about her drinking habits.  Id. 
at 14.  The Individual does not talk about work in social settings. 
 Id. at 16.   
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 2.  Friend 2 
 
Friend 2 has known the Individual for over 20 years.  Tr. at 31.  
Friend 2 and the Individual have socialized for about ten years and 
play on the same soccer team.  Id. at 32, 39.  The Individual has 
socialized at Friend 2’s house and has played with Friend 2’s 
children.  Id. at 32-33, 43.    
 
Friend 2 has seen the Individual drink but no more than three drinks 
at a time.  Tr. at 32.  Friend 2 has never seen the Individual 
intoxicated.  Id.  Usually, the Individual has a “couple of beers” 
and “usually drinks water with them.”  Id. at 35.  The Individual 
spent the last New Year’s Eve at the house of Friend 2, had snacks 
with her children, and “maybe a beer.”  Id. at 41-42.   
 
Friend 2 believes that the Individual is honest:  the Individual is 
“open” with things that happen and has “never lied” to Friend 2.  
Tr. at 36-37.  Friend 2 does not believe the Individual would lie to 
anybody else.  Id. at 37.  The Individual has not talked about work-
related issues with Friend 2.  Id. at 40.  
 
 3.  Friend 3 
                                                   
Friend 3 has known the Individual for about two to three years.  Tr. 
at 58.  They are part of a group of individuals who eat out together 
once a week.  Id. at 69.  They also go to private homes to watch 
televised sports events.  Id. at 64-65.    
 
Friend 3 has seen the Individual drink alcoholic beverages.  Tr. at 
60.  Friend 3 does not keep track of what other people drink but 
estimates that the Individual probably consumes “two or three 
drinks” at social events at the friend’s home.  Id.  Friend 3 has a 
lot of parties and social events and has seen the Individual in 
about 20 to 30 situations in which alcoholic beverages are served. 
Id. at 63.  Friend 3 has seen the Individual intoxicated “maybe 
once” and, on that occasion, the Individual stayed over at her 
house.  Id. at 65.   
 
Friend 3 did not recall whether she saw the Individual the day of 
the accident, but testified that the Individual stayed with her the 
night of the accident.  Tr. at 66, 69.  Friend 3 stated that the 
Individual was in “pretty bad shape” and cited blood on the 
Individual’s shirt and an injured finger.  Id. at 66-67.  Friend 3 
did not detect the odor of alcohol.  Id. at 67.  Friend 3 was 
concerned “with [the Individual] physically, because she looked 
hurt” and “mostly wanted to get home.”  Id. at 68. 
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Friend 3 has never been in situations where she would suspect the 
Individual’s honesty.  Tr. at 62.  Friend 3 trusts the Individual 
not to repeat something said in confidence, and the Individual does 
not talk about work with Friend 3.  Id. at 62-63.    
 
 4.  Co-worker and social friend   
 
The co-worker/friend has known the Individual “since probably the 
end of 2004.”  Tr. at 47.  They socialize at home sales parties 
“maybe three or four times” a year.  Id.  The Individual has a glass 
or two of wine and does not get intoxicated.  Id. at 48.  In 
addition to the home sales parties, the Individual helps the co-
worker/friend on charitable fund-raisers; on those occasions no  
alcohol is served.  Id. at 51-54.  The co-worker/friend has never 
been in the Individual’s home.  Id. at 53. 
   
The co-worker/friend does not believe that the Individual would lie. 
 Tr. at 50.  The Individual has never discussed work-related 
matters.  Id. 
 

C. The Individual’s Supervisor  
 
The Individual’s supervisor testified that he has known the 
Individual for over 30 years and has been her supervisor off and on 
for about 10 to 15 years.  Tr. at 21.  The supervisor has not seen 
the Individual drink and has not seen any evidence of an alcohol 
problem.  Id. at 22-23.  The supervisor was “very” surprised when he 
learned of the administrative review proceeding.  Id. at 23.  The 
Individual’s supervisor has “found her to be truthful and above 
board.”  Tr. at 23.  The supervisor thinks that there have been 
times when the Individual could have misstated things to avoid 
responsibility for a mistake but did not do so.  Id. at 24. The 
Individual has always “owned up to” weaknesses in performance. Id. 
at 25.   
 
        III. APPLICABLE STANDARD 
                                                                                                                                
Under Part 710, certain types of information raise a concern about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern is raised, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security  
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concern, the hearing officer considers various factors, including 
the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, 
and the impact of the foregoing on the relevant security concerns. 
Id. § 710.7(c).  The decision concerning eligibility is a 
comprehensive, common-sense judgment based on a consideration of all 
relevant information, favorable and unfavorable.  Id.          § 
710.7(a).  In order to reach a favorable decision, the hearing 
officer must find that “the grant or restoration of access 
authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  Id. § 710.27(a).   
  

IV. ANALYSIS  
 

A. Criterion J Concern – Use of Alcohol Habitually to Excess  
 

Under the DOE regulations, information that an individual has “been, 
or is, a user of alcohol habitually to excess” is a security 
concern.  10 C.F.R. § 710.8(j).  Because the regulations do not 
specify what constitutes use of alcohol “habitually to excess,” I 
look to the adjudicative guidelines.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the 
President for National Security Affairs, The White House (the 
Adjudicative Guidelines).  Guideline G concerns alcohol consumption 
and cites, as a security concern, the “habitual or binge consumption 
of alcohol to the point of impaired judgment.”  Guideline G, ¶ 
22(c).  Accordingly, the use of alcohol “to the point of impairment” 
is the use of alcohol “to excess.” 
 
The Individual’s two DUI arrests raise a security concern that she 
has been a user of alcohol habitually to excess.  The arrests 
occurred in late 2003 and early 2006 – just a little over two years 
apart.  The first DUI arrest was associated with a traffic violation 
and the second with an accident caused by the Individual. These 
circumstances are sufficient to raise a concern that the Individual 
has been a user of alcohol habitually to “excess” or to “the point 
of impaired judgment.”  See 10 C.F.R. § 710.8(j); Guideline G,¶ 
22(c).   
 
The Individual has not brought forward sufficient evidence and 
testimony to resolve the concern.  As explained below, based on my 
consideration of the entire record, I am not persuaded that the 
Individual was not intoxicated or impaired at the time of the DUI 
arrests, and I am also not persuaded that they were isolated 
incidents. 
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The record indicates that, at the time of the December 2003 DUI 
arrest, the Individual had alcohol in her blood and committed a 
moving violation – an indication of impaired judgment.  Furthermore, 
I am skeptical of the Individual’s position that she had only one 
alcoholic drink.  In the March 2004 PSI, the Individual stated that 
she told the officer that she had had one drink.  When the security 
specialist asked her if she had had only one drink, the Individual 
stated, “As far as I’m aware.  It’s been a while now. ... I might be 
wrong on that but as far as I’m aware.” DOE Ex. 4 at 8-9.  I find it 
hard to believe that the Individual would not remember the amount of 
alcohol consumed on the day of a DUI arrest that occurred five 
months earlier, particularly when the Individual maintains that she 
was not intoxicated. 
 
The record also indicates that, at the time of the February 2006 DUI 
arrest, the Individual had alcohol in her blood and committed a 
driving error that caused an accident – an indication of impaired 
judgment.  Again, I am skeptical of the Individual’s description of 
her alcohol consumption.  She told the security specialist that she 
had had three drinks.  DOE Ex. 3 at 30-31, 41.  In the early portion 
of the hearing, she stated that she had had one drink.  Tr. at 81.  
Toward the end of the hearing she stated that she had had two 
drinks.  Id. at 107.  Again, I find it hard to believe that the 
Individual would not remember precisely the amount of alcohol 
consumed on the day of a recent DUI arrest. 
 
In addition to the Individual’s lack of clarity concerning the 
amount of her alcohol consumption on the days of the two DUIs, none 
of her witnesses testified to her consumption on those days.  
Accordingly, the only evidence supporting the Individual’s version 
of events is her own conflicting testimony. 
 
Finally, I am not persuaded that the DUIs were isolated instances of 
excessive drinking.  First, it is improbable.  Second, while I 
believe that the Individual’s witnesses testified honestly and 
candidly, they were not able to testify concerning the Individual’s 
alcohol consumption at the time of the DUIs and, therefore, may be 
unaware of other instances of alcohol use, including those when the 
Individual is home alone.  Third, the Individual’s conflicting 
testimony concerning her alcohol consumption makes me unwilling to 
give much weight to her testimony. 
 
Based on the foregoing, I find that the Individual has not resolved 
the concern that she has been a user of alcohol habitually to 
excess.  Furthermore, as explained below, the Individual has not 
demonstrated adequate evidence of reformation or rehabilitation.   
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The DOE regulations do not specify what constitutes adequate 
evidence of reformation or rehabilitation.  Accordingly, I again 
look to the adjudicative guidelines.  Guideline G gives examples of 
adequate evidence of reformation or rehabilitation from an alcohol-
related problem.  At a minimum, the Individual would have to 
establish a “pattern of abstinence or responsible use.”    Guideline 
G, ¶ 23(b).   
 
The Individual has not demonstrated a pattern of abstinence or 
responsible use.  Although the Individual denies that she consumes 
alcohol habitually to excess, her description of her alcohol 
consumption lacks clarity and shows little insight.  Accordingly, I 
am unable to find that she has established a “pattern of responsible 
use.”  See Guideline G, ¶ 23(b). 
 
  B.   Criterion L Concern – Honesty, Reliability, and               
  Trustworthiness 
 
Under the DOE regulations, information that an individual is not 
“honest, reliable, or trustworthy” raises a security concern.     10 
C.F.R. § 710.8(l).  It is undisputed that, during the July 2006 PSI, 
the Individual maintained that she was not given field sobriety 
tests in conjunction with her February 2006 DUI arrest, even though 
the police report stated the she was given such tests. This 
inconsistency raises a security concern under Criterion L that the 
Individual is not honest, reliable, and trustworthy.  
 
The Individual has not brought sufficient evidence to resolve the 
concern.  At the hearing, the Individual testified that she did not 
recall any such tests.  Although I recognize that a lack of recall 
could be attributable to physical trauma associated with the 
accident, such a lack of recall could also be attributable to 
intoxication or a combination of physical trauma and intoxication. 
Overall, the inconsistent or unclear statements concerning the 
arrests leave unresolved the concern that she was impaired or was 
not giving an accurate version of events.  Accordingly, I find that 
the Individual has not resolved the concern that she is not honest, 
reliable, or trustworthy.   
 

V. CONCLUSION 
 
The Individual has not resolved the Criteria J and L concerns.  For 
that reason, I cannot conclude that restoration of the Individual’s 
access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Accordingly, the Individual’s 
access authorization should not be restored at this time.  Any  
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party may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 18, 2007   
 



1/  10 C.F.R. Part 710, Subpart A. 

2/  10 C.F.R. § 710.5(a). 

* The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.
                                                                 July 3, 2007

                                                   DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 24, 2007

Case Number: TSO-0464

This Decision concerns the eligibility of XXXXXXXXXXXXXXXXXX (the Individual) to
possess an access authorization under the Department of Energy (DOE) regulations
entitled “General Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”1/ Access authorization is defined as an
administrative determination that an individual is eligible for access to classified matter
or is eligible for access to, or control over, special nuclear material.2/   The Individual’s
access authorization was suspended by a local DOE security office.  After reviewing the
evidence before me, I find the Individual’s access authorization should be restored.

I.  Background

The Individual is employed by a contractor at a DOE facility.  His access authorization
was granted in 2004.  In August 2005, he self-reported that he had been diagnosed in
March 2005 with Bipolar Disorder-type II.  The Local Security Office (LSO) conducted a
Personnel Security Interview (PSI) in March 2006.  During the PSI, the Individual stated
that, in December 2004, he began seeing a counselor for symptoms of depression.  DOE
Exhibit 5 at 7 (DOE Ex.).  

Following the PSI, the Individual was referred to a DOE consulting psychiatrist (DOE
Psychiatrist) for evaluation.  In his August 2, 2006 report, the DOE Psychiatrist diagnosed
the Individual with Schizoaffective Disorder, Bipolar type.  DOE Ex. 3 at 8.  One critical
element of the diagnosis is delusions prior to the onset of depression.  The DOE
Psychiatrist found delusions based upon symptoms recorded by a nurse practitioner.
Those delusions include hearing the voice of God, believing his life is a movie, and
believing the 
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3/    10 C.F.R.  § 710.8(h).

4/  Id.  at § 710.8(h).

5/  10 C.F.R. § 710.25(a), (b).  

6/  10 C.F.R. § 710.25(g). 

government is controlling his life.  The DOE Psychiatrist stated in his report that the
Individual’s Schizoaffective Disorder was currently in remission based on the Individual’s
regimen of antipsychotic and mood stabilizing medications.  Id. at 12. However, his report
indicated there was a possibility of relapse for two reasons.  First, the Individual has a
history of medication partial compliance.  Id.  Second, there is a possibility of a recurrence
of the Individual’s symptoms even while he is on medication.  Id. 

The LSO suspended the Individual’s access authorization and issued a Notification Letter
to the Individual citing the DOE Psychiatrist’s diagnosis as creating a security concern
under Criterion H,.3/  DOE Ex. 1 at 1-2.  Criterion H refers to information indicating that
an individual has “an illness or mental condition of a nature which, in the opinion of a
psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in
judgment or reliability.”4/  

Upon receipt of the Notification Letter, the Individual requested a hearing.  The OHA
Director appointed me as the Hearing Officer in this case.5/  I convened a hearing in this
matter.6/  At the hearing, the Individual testified on his own behalf and also offered the
testimony of a friend, a co-worker, his mother-in-law, his father, his wife and two doctors.
The LSO offered the testimony of the DOE Psychiatrist.  The LSO entered 12 exhibits into
the record.  The Individual entered one exhibit into the record.  Below is a summary of the
testimony presented at the hearing.  

II. Hearing Testimony

A.  The Individual

The Individual testified that the delusions outlined in the DOE Psychiatrist’s report were
based on the nurse practitioner’s report.  Hearing Transcript (Tr.) at 165.  He stated that he
was asked by the nurse practitioner if he every felt like anyone was watching him.  Tr. at
165.  He stated that  when he was younger he wondered if the government could have
been manipulating his surroundings.  Tr. at 165.  He stated it was just youthful pondering.
Tr. at 165.  He stated that it continued through high school and the random thought came
back to him when he received his current position for the government.  Tr. at 165.  When
he mentioned the “Truman Show” to the nurse practitioner, he was using that an example
of what his pondering about the government watching him had been like.  Tr. at 167.  He
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never actually felt he was being filmed.  Tr. at 167.  The Individual stated that the
messages he hears from God are a religious belief.  Tr. at 167.  He does not hear “some sort
of supernatural voices in [his] head.”  Tr. at 167. 

The Individual testified that has been compliant with his medications.  He stated that his
only partial compliance occurred when he was prescribed Abilify.  Tr. at 166.  At the time
he received that prescription, he was discussing side effects and other issues about the
drug with the nurse practitioner when his session ended.  Tr. at 166.  Because he did not
feel they had finished their discussion, he did not start taking the drug until after his next
appointment when he could find out the side effects and how it was going to affect him.
Tr. at 166.  He has taken all the medications that have been prescribed to him as they have
been prescribed to him.  Tr. at 166.  

The Individual testified that his lifestyle is regular.  Tr. at 180.  He stated that he can
recognize his symptoms of depression and get immediate treatment from his psychiatrist.
Tr. at 180.  He indicated he would first talk to his wife if he saw his symptoms returning,
then he would go back to see his counselor.  Tr. at 180-81.  He sees his psychiatrist every
six weeks.  Tr. at 181.  He stated that he is not depressed now and that he is happy.  Tr. at
183.  

B.  The Individual’s Wife

The Individual’s wife testified that she has known the Individual for four years.  Tr. at 11.
She testified that she suggested to the Individual in December 2004 that he seek
counseling because he appeared to be depressed.  Tr. at 13. 

The Individual’s wife testified she was present when the Individual was describing his
childhood memories to the nurse practitioner.  The Individual’s wife testified that the
nurse practitioner asked the Individual about his childhood memories but did not appear
to understand that the Individual was referring to pondering when he was younger.  Tr.
at 20.  She testified that she believes the Individual did not make his true feelings clear to
the nurse practitioner and the session ended before the discussion was finished.  Tr. at 20.
The Individual’s wife stated that the Individual believed it was “God’s providence” that
he received his job with DOE.  Tr. at 21.  She testified that it was normal, under their
religious beliefs, to communicate with God.  Tr. at 21.  The Individual does not have
visions or hear voices.  Tr. at 21.  He is a religious man.  Tr. at 21.  

The Individual’s wife testified that he takes his medication regularly without needing to
be reminded or coerced.  Tr. at 17, 24.  Their lifestyle is fairly routine.  Tr. at 24.  She stays
up late studying, but he has a more regular schedule.  Tr. at 24.  Her family lives nearby.
Tr. at 24.  He speaks to his family by telephone frequently.  Tr. at 24.  

C.  The Co-Worker
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The co-worker testified that he works with the Individual.  Tr. at 29.  They talk at work, but
do not meet outside work.  Tr. at 29.  He stated that the Individual told him he consulted
a psychiatrist.  Tr. at 30.  He has never seen any delusional behavior from the Individual.
Tr. at 31.  The Individual handles stress as well as anyone.  Tr. at 32.  

D.  The  Friend

The friend testified that he met the Individual at work and they became friends.  Tr. at 36.
He was the best man at the Individual’s wedding.  Tr. at 36.  They socialize together,
approximately every two weeks.  They watch movies or go out to eat.  Tr. at 40.  There is
occasionally drinking, but the Individual usually has only one drink.  Tr. at 40.  He has
never seen the Individual do drugs.  Tr. at 40.  The Individual handles stress well.  Tr. at
41.  He is logical about approaching a situation.  Tr. at 41.  

E.  The Individual’s Mother-In-Law 

The Individual’s mother-in-law testified that she has known the Individual four years.  Tr.
at 46.  He comes to her house every weekend and spends the afternoon.  Tr. at 48.  Within
weeks of meeting him, she knew he was the man that “I longed for my daughter to marry.
He was a gentleman.  He was highly intelligent.  As one of my friends said, he’s practically
perfect.”  Tr. at 48.  She admired him for the ability to seek help when he went to the
counselor.  Tr. at 49.  She never saw the Individual as moody or depressed.  Tr. at 49.  She
has never seen anyone his age exercise better judgment than the Individual.  Tr. at 52.  

F.  The Individual’s Father

The Individual’s father testified that they usually speak a couple of times a week.  Tr. at
55.  The Individual has a creative imagination.  Tr. at 59.  He has never had a concern about
the Individual’s mental health.  Tr. at 62-63.  

G.  The DOE Psychiatrist.  

The DOE Psychiatrist testified that he diagnosed the Individual with Schizoaffective
Behavior, Bi-polar Type.  Tr. at 75.  He based his diagnosis on the nurse practitioner’s
notes.  Tr. at 70.  He testified that the nurse practitioner’s notes indicate that the Individual
did have youthful symptoms of delusions.  Tr. at 69.  The nurse practitioner’s notes
indicate that the Individual believed he was being watched while in grade school and high
school.  Tr. at 71.  The notes further indicated that the Individual had delusions that he was
in a movie.  Tr. at 111.  The DOE Psychiatrist also testified that the Individual stated to the
nurse practitioner that he heard messages from God.  Tr. at 108.  

The DOE Psychiatrist testified that he is mildly concerned that the Individual is still
drinking.  Tr. at 120.  Drinking alcoholic beverages can cause problems with some of the
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medications the Individual is taking.  Tr. at 121.  He testified that he saw “mild emotional
blunting” when he interviewed the Individual.  Tr. at 134.  The DOE Psychiatrist testified
that the medications could have caused that.  Tr. at 134-35.  

H.  The Individual’s Psychologist

The Individual’s Psychologist testified that she met with the Individual two times.  Tr. at
140.  She testified that she found he had a history of severe depression.  Tr. at 143.  She
testified that the Individual’s pondering about whether he was being watched is normal
adolescent behavior.  Tr. at 145.  She had no concerns about his prognosis in terms of his
safety issues at DOE.  Tr. at 148.  She testified that the Individual’s depression may recur.
Tr. at 148.   However, his depression does not seem to affect his judgment, self-control, and
problem solving abilities.  Tr. at 148.  

The Individual’s Psychologist testified that the Individual has had suicidal thoughts, but
has never formulated a plan.  Tr. at 149.  His reaction to his depression prior to getting
treatment was to drink.  Tr. at 149.  He does not have a large social network, but does not
need one.  Tr. at 151.  He is self-contained.  Tr. at 151.  He is not a “party animal.”  Tr. at
151.  She stated that his prognosis is good.  Tr. at 153.  He does not hear God speak to him.
Tr. at 154.  He believes God controls his life.  Tr. at 154.  He believes he has a close
relationship with God.  Tr. at 154.  He can deal with his issues.  Tr. at 157.  

I.  The Individual’s Psychiatrist

The Individual’s Psychiatrist has been seeing him since December 2006.  Tr. at 82.  The
Individual started seeing him because the nurse practitioner asked for a second opinion.
Tr. at 82-83.  Based on the DOE Psychiatrist’s report, the Individual’s Psychiatrist found
that the Individual had some personality disorder issues.  Tr. at 84.  However, based on
his evaluation of the Individual along with a discussion with the nurse practitioner, the
Individual’s Psychiatrist diagnosed the Individual with Bi-polar Disorder.  Tr. at 84.
Because the Individual had already started medications when he saw him, the Individual’s
Psychiatrist stated that his diagnosis was provisional.  Tr. at 85.  The Individual’s
Psychiatrist is considering tapering the Individual off his medications to see how he fares.
Tr. at 88.  He testified that the Individual has a good prognosis.  Tr. at 92.  The Individual’s
psychiatrist testified that the Individual has been compliant in taking all his medications.
Tr. at 94.  The Individual’s Psychiatrist stated that the Individual fantasized about the
government watching and manipulating events in the past.  Tr. at 99. The Individual’s
Psychiatrist testified that last episode the Individual related to him occurred in 2003, but
that was a momentary thought when he received his job offered from the government.  Tr.
at 99.  
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7/  10 C.F.R. § 710.10(a). 

8/  See 10 C.F.R. § 710.27(a).

9/  10 C.F.R. § 710.7(c).  

III. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued
access authorization eligibility.”7/  After a question concerning an individual’s eligibility
for an access authorization has been properly raised, the burden shifts to the individual
who must come forward with convincing factual evidence that “the grant or restoration of
access authorization to the individual would not endanger the common defense and
security and would be clearly consistent with the national interest.”8/

In considering the question of the Individual’s eligibility for access authorization, I have
been guided by the applicable factors prescribed in the regulations:  the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.9/  After consideration of all the relevant information in the record, I conclude that
a significant security concern was raised by the derogatory information.  However, for the
reasons discussed below, it is my decision that the Individual’s access authorization
should be restored.

IV.  Findings and Conclusions

A.  The Diagnosis

In order to determine whether the Individual has mitigated the security concern, I must
first determine the appropriate diagnosis.  The DOE Psychiatrist diagnosed the Individual
as suffering from Schizoaffective Disorder, Bi-polar Type.  The Individual’s Psychologist
diagnosed the Individual as suffering from Depression or Bi-polar Disorder.  The
Individual’s psychiatrist provisionally diagnosed him with Bi-polar Disorder.  Tr. at 84.

Schizoaffective Disorder, Bi-polar Type, is a disorder in which there are a combination of
independently occurring mood and thought disorder symptoms.  DOE Ex. 3 at 12.
Individuals diagnosed with Schizoaffective Disorder do not respond to treatment as well
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as those individuals with Bi-polar Disorder. Therefore, the diagnosis of the DOE
Psychiatrist is more difficult to mitigate than a diagnosis of Bi-polar Disorder because it
is not as easily treated by medication.  The DOE Psychiatrist based this Schizoaffective
Disorder diagnosis on the delusions found in the nurse practitioner’s notes.  The DOE
Psychiatrist stated that he made this diagnosis because “the delusional symptoms appear
before [the Individual had] any mood symptions.”  Tr. at 106. 

I find more persuasive the diagnosis of the Individual’s Psychiatrist and the Individual’s
Psychologist that the Individual has Bi-polar Disorder.  The difference in the diagnosis is
that for the schizoaffective diagnosis the clinician must believe the patient has had
delusions.  The DOE Psychiatrist relied on the nurse practitioner’s notes to establish that
the Individual had delusions.  Both the Individual and his wife testified that the nurse
practitioner misunderstood what the Individual said to her.  I found the Individual’s
Psychologist testimony that the Individual has not been delusional to be convincing.  She
indicated that she frequently sees patients who manifest the Individual’s feeling that they
are in a movie or television show.  She believes such feelings do not constitute delusions.
Further, the Individual’s Psychiatrist stated that the Individual said he “fantasized” about
the government controlling him not that the Individual believed it.  Again, he does not
believe such thoughts qualify as delusions.  As to the claim that the Individual talks to
God, both the Individual’s Psychologist and Psychiatrist believe he is a religious person.
The way he attests his relationship with God is that God speaks to him in different ways.
They testified that they do not believe that he actually believes he speaks with God and
hears his voice.  

Finally, the Individual met with the DOE Psychiatrist one time.  He has an ongoing, open,
and honest relationship with his psychiatrist.  In this situation with the need to understand
the context of the Individual’s thoughts,  I believe his psychiatrist is better able to
understand his thoughts.  Therefore, I believe the Individual’s Psychologist and
Psychiatrist better understand the Individual’s ponderings.  They have spoken directly to
the Individual on the matter as opposed to the DOE Psychiatrist, who read the nurse
practitioner’s notes that describe her discussions with the Individual.  Therefore, I believe
the  Individual’s Psychiatrist’s diagnosis of Bipolar Disorder is more likely to be correct.

B.  Mitigation of Bi-Polar Disorder

Based upon my review of the evidence and testimony presented at the hearing, I find that
the Individual presented sufficient evidence to resolve the derogatory information related
to his diagnosis of Bi-polar Disorder.  In making this finding, I believe sufficient evidence
has been presented for me to find that the relative risk of the Individual experiencing an
incident of questionable judgment or behavior is low and that if the Individual does have
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either a manic or depressive incident, the Individual will behave in a responsible manner
and seek help.  

Initially, the Individual has received significant counseling from his first counselor and
from his current psychiatrist.  He certainly has benefitted from that counseling and he
continues to be in contact with his psychiatrist.  At the hearing, the Individual testified that
he takes his medication regularly.  His wife, father, and mother-in-law all concurred.  He
testified that he keeps to a regular schedule.  He wife supported that description of his
daily schedule.  Tr. at 24.  He testified that he has a support system if he feels himself
losing control.  He can call his psychiatrist or counselor.  His wife testified that although
his family does not live near them, he speaks to them frequently.  I believe he would be
comfortable speaking to his father, if he believed he were regressing.  I believe his father
would tell him to contact his psychiatrist.  

In prior bi-polar cases, we have found that where an individual follows the prescribed
treatment, including taking all prescribed medications, has a strong support system,
maintains a regular schedule, and the last episode was over two years prior to the hearing,
DOE’s security concern is sufficient mitigated.  Personnel Security Hearing, Case No. TSO-
0405, 29 DOE ¶ 82,976 (2006); Personnel Security Hearing, Case No. TSO-0363,  28 DOE ¶
82,943 (2006); Personnel Security Hearing, Case No. TSO-0303, 28 DOE ¶ 82,900 (2006).
Previously, we have found that even though there is a continuing risk that an individual
will experience another depressive episode, the individual’s ability to recognize that such
an episode is beginning and get help will mitigate that concern.  Personnel Security Hearing,
Case No. TSO-0405, 29 DOE ¶ 82,976 (2006).  Further, we have found an individual’s
adherence to their medication is important.  Id.  

Similarly, in this case, I find that the Individual is following his prescribed treatment by
taking all prescribed medications.  His only instance of not taking a medication was when
he did not believe he had all the information necessary prior to starting it.  Secondly, he
has a strong support system.  His wife initially suggested he go to counseling.  He sees
his wife’s parents on a weekly basis.  In my opinion, his mother-in-law would tell him if
he were having a problem.  In addition, although his parents live across the country, he
speaks to them frequently.  He also has close friends who support him.  Thirdly, he
maintains a regular schedule.  Finally, his last manic episode was in early 2005, over two
years prior to the date of the hearing.  

Therefore, I find that the evidence and testimony presented by the Individual overcame
the security concerns raised under Criterion H.  The derogatory information discussed
above has been resolved.  
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V. Conclusion

Upon consideration of the record in this case, I find the LSO properly raised the concern
regarding Criterion H.  I find, however, that the Individual has presented adequate
mitigating evidence to overcome this security concern.  Therefore, I conclude that restoring
the Individual’s access authorization would not endanger the common defense and
security and would not be clearly inconsistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should be restored.  The Manager of the LSO or the Office of Security may seek review of
this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: July 3, 2007



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.
                           June 6, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 29, 2007

Case Number: TSO-0465

This Decision concerns the eligibility of XXXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set forth
at 10 C.F.R. Part 710, "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special  Nuclear
Material."  This Decision will consider whether, based on the
testimony and other evidence presented in this proceeding, the
individual should be granted an access authorization.  As discussed
below, I find that access authorization should not be granted in
this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created a substantial doubt pertaining to his eligibility for
an access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the notification letter included a
statement of the derogatory information causing the security
concerns.  

The security concerns cited in the letter involve the individual’s
excessive use of alcohol and falsification on a Questionnaire for
National Security Positions (QNSP).  With respect to the
individual’s alcohol use, the letter cited a March 10, 1998
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse.

evaluation by a DOE consultant psychiatrist.  In a March 18, 1998
report to the DOE, the consultant psychiatrist concluded that the
individual was suffering from alcohol abuse.  The notification
letter further pointed out that from 1997-1999, the individual was
enrolled in out-patient alcohol/substance abuse counseling through
an Employee Assistance Program (EAP), during which he was told that
he may be suffering from the beginning of alcoholism.  The
notification letter also cites seven arrests or citations occurring
during the period 1991-2001 involving alcohol use.  These incidents
included twice driving while intoxicated (DWI), driving with an open
container, providing liquor to a minor, resisting arrest, and
disorderly conduct after consuming alcohol.  The letter also
indicates that the individual admitted having gone to work with a
hangover and having blacked out after drinking alcohol.  According
to the notification letter, this constitutes derogatory information
under 10 C.F.R. § 710.8(j)(hereinafter Criterion J).   2

The notification letter also states that in 1997, 2003 and 2004, the
individual signed QNSPs certifying that he had not illegally used
a controlled substance in the previous seven years.  Moreover, in
a 2000 QNSP, the individual stated that he used marijuana twice in
1993.  However during a personnel security interview of May 30,
2006, the individual admitted he used marijuana twice a year from
1991 to 2001 and once in 2003.  He further stated that he used
cocaine twice, once in 1999 and once in 2000.  The notification
letter also reiterated the alcohol-related traffic arrests cited
above, and a 1997 arrest for driving on a revoked license.  The
notification letter indicated that these incidents and the QNSP
falsifications give rise to a security concern under 10 C.F.R.
§ 710.8(l)(Criterion L).  That section covers behavior which tends
to show that an individual is not honest, reliable or trustworthy,
or which furnishes reason to believe that an individual may be
subject to pressure, coercion, exploitation or duress, which may
cause him to act contrary to the best interests of the national
security.  

The notification letter informed the individual that he was entitled
to a hearing before a Hearing Officer, in order to respond to the
information contained in that letter.  The individual requested a
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hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e)
and (g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of his wife, his supervisor, his uncle, his
brother, and an EAP counselor. The DOE Counsel presented the
testimony of the DOE consultant psychiatrist.

II.  Hearing Testimony

A.  The Individual

With respect to his use of alcohol, the individual testified that
he has abused alcohol and that it has created some serious problems
for him in the past.  Transcript of Hearing (Tr.) at 103.  He
recognizes that when he uses alcohol, he tends to use it heavily and
then “gets into trouble.”  Tr. at 97.  He indicated that in 1997,
as a result of a court order, he stopped using alcohol and enrolled
in alcohol counseling.  Tr. at 105.  The counseling program lasted
six months, and during that period he also attended Alcoholics
Anonymous (AA).  He continued participation in AA for a total of
about one year, and did not use alcohol at all for that period.
Tr. at 92, 106, 118-19.  However, he stated that after this one-year
period he resumed alcohol use.  He described his next alcohol-
related incident, which took place in 2001 at his bachelor party the
night before his wedding.  Tr. at 94-95.  He further indicated that
the last time he used alcohol was at his brother’s wedding in May
2005.  Tr. at 116, 117.  He indicated that he does not plan to use
alcohol again because it does not promote a good life style and does
not set a good example for his children.  Tr. at 108, 109, 119-20.

The individual also testified about his illegal use of marijuana and
cocaine.  He indicated that his last illegal drug use was in 2003,
when he used marijuana with some friends at a birthday party.  He
stated that altogether he used marijuana about six times during the
period 1993 through 2003.  Tr. at 153-154.  The individual testified
that he used cocaine once in the year 2000 and once in 1999.  Tr.
at 154-55.  

The individual also discussed his false certification on his in
1997, 2003 and 2004 QNSPs that he had not illegally used a
controlled substance in the previous seven years, and his false
statement in a 2000 QNSP that he had used marijuana twice in the
previous seven years, when he had used it about twice a year in that
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period.  He stated “I don’t know why I would have put ‘no,’”
regarding the 1997, 2003 and 2004 QNSPs.  Tr. at 150.  He pointed
out that he did admit in a QNSP of January 2000 that he had used
marijuana.  With respect to why he might not have indicated his drug
use, he further stated “The only thing I could say is I just didn’t
read the question right this time.”  Tr. at 151.  He also
testified, “. . . maybe my head wasn’t right back then.  I have no
recollection of doing this, other than I did it.”  Tr. at 162.  He
testified, “. . . maybe I read the question wrong.”  Tr. at 163. 

He further stated that he never told his brother about his use of
illegal drugs.  He also stated that he never told his uncle about
his use of cocaine, although he believed his uncle may have been
aware of his use of marijuana.  Tr. at 173-74.  He testified that
he never told his wife about his cocaine use, but did reveal his
marijuana use to her.  Tr. at 175.  He stated that he was ashamed
of these incidents.  Tr. at 174.

B. Individual’s EAP Counselor

The individual’s EAP counselor testified that he counseled the
individual for his alcohol problems for about six months during
1998.  The EAP counselor indicated that the counseling was a
probation requirement imposed by a court after the individual’s
second DWI conviction.  One component of the program was that the
individual abstain from alcohol use during the probation period.
Much of the counseling consisted of educating the individual about
why he was drinking, helping to understand the nature of alcoholism
and providing him with tools to cope with it.  The counselor
believed that one reason the individual was drinking excessively was
because his friends engaged in binge drinking.  He testified that
the individual benefited from the counseling because he acknowledged
his problem and was motivated to correct it.  Tr. at 74-76, 80, 81.
The EAP counselor testified that the 2001 alcohol incident was a
relapse, showing a lack of judgment by the individual, but it did
not necessarily mean that the individual should be considered a
current alcohol abuser.  Tr. at 86-87.  Overall, the EAP counselor
believed that the individual has been doing well for the past
several years, and that the individual should continue to abstain
from alcohol use.  Tr. at 123-24. 

C.  Supervisor

This witness stated that he is currently the individual’s supervisor
and has known the individual and supervised him for about five
years.  He testified that the individual is a good worker, and a
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reliable performer who does not miss work very often.  Tr. at 10-12,
13.  He stated that the individual has never come to work under the
influence of alcohol.  Tr. at 12.  He and the individual do not
spend any time together outside of work.  Tr. at 13.  He was unaware
of the individual’s use of drugs and the individual’s
omissions/falsifications on the QNSPs.  Tr. at 14-16.  The
supervisor was unaware of the individual’s past problems with
alcohol abuse.  Tr. at 18, 20.  He stated that the individual did
not discuss with him the subject of the hearing, other than to say
it involved a security clearance.  Tr. at 19-20

D.  Individual’s Family

1. The Individual’s Uncle

The individual’s uncle testified that he sees the individual weekly
or bi-weekly, and that he and the individual spend time with each
other and their families.  Tr. at 23.  He stated that since the
individual has been married, he has changed considerably and over
the course of that period he has reduced his alcohol consumption to
very small amounts, if any.  Tr. at 24, 28, 31.  He stated that the
last time he saw the individual drink alcohol was “a couple of years
[ago].”  Tr. at 27.  This witness testified that with respect to the
instant hearing, the individual only indicated to him that it
involved his security clearance and previous DWI’s.  Tr. at 26.  The
individual never discussed with him his use of illegal drugs and he
stated he did not know if the individual had ever used illegal
drugs.  Tr. at 29. 

2. The Individual’s Wife

The individual’s wife testified that she and the individual met at
the beginning of 2001 and were married in September 2001.  Tr. at
58.  She stated that when she and the individual first began living
together, about six years ago, they would drink “a few beers, but
not a whole lot of drinking.”  Tr. at 59.  She indicated that after
the birth of their daughter in August 2005, the individual
completely stopped drinking.  Tr. at 59-60.  She testified that the
individual no longer socializes very much outside of his family, and
that his priorities have changed since his marriage.  Tr. at 62-63,
70. 

She was aware that the individual had used marijuana and cocaine.
She believed that his last marijuana use was “a few years ago.”  She
indicated that the individual told her about his use of marijuana
in 2003, just after it occurred.  Tr. at 66-67.  With respect to use
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of cocaine, the wife at first stated that the individual did not
tell her about his use of cocaine, and that she learned of it about
one month before the hearing through reading the record in this
proceeding.  Tr. at 67.  She later testified that “he probably said
something, and . . . I didn’t register it.”  Tr. at 72. 

3. The Individual’s Brother

The individual’s brother testified that he was aware of the
individual’s history of DWIs and the court-ordered counseling.  Tr.
at 35.  He believed that the individual changed his behavior after
he got married, and that his alcohol use has tapered off since his
marriage.  Tr. at 46.  He noted that the individual spends his free
time with his family.  Tr. at 36-37. He sees the individual about
twice every three weeks.  Tr. at 46.   The brother testified that
the last time he saw the individual use alcohol was at his [the
brother’s] wedding in May 2005.  Tr. at 47.  

The brother testified that the individual never told him about his
use of illegal drugs, and that he learned about it shortly before
the hearing through discussions with the individual’s attorney.  Tr.
at 49-51.  He stated “all I know is that something came up on one
of the forms. . . . he revealed it [illegal drug use] to the DOE
several years after he had incorrectly omitted it from the
questionnaires.”  Tr. at 53. 

E.  The DOE Consultant Psychiatrist

After listening to the testimony of all the above witnesses, the DOE
consultant psychiatrist confirmed that he diagnosed the individual
with alcohol abuse in 1998.  Tr. at 126.  He was impressed with the
wife’s testimony to the effect that the individual has matured since
he was married and he noted that the individual has taken on
significant responsibilities by having three children.  Tr. at 133.
He noted that the individual’s wife testified that she was sure that
the individual had not used alcohol since August 2005, when their
daughter was born.  The DOE consultant psychiatrist was convinced
that the individual had been abstinent at least since that time, for
a total of about 20 months.  The DOE consultant psychiatrist
therefore believed that the individual had satisfied the one year
of abstinence that he would recommend in this case.  Tr. at 133-34.
However, the DOE consultant psychiatrist stated he had a: 

harder time than usual making an answer to the question
of is there adequate evidence of rehabilitation or
reformation partly because I haven’t had a good chance to
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evaluate the evidence [and] to meet with him.  I would
have liked a urine/drug screen to see if there is some
objective evidence to back up his statements that he’s
not using.  I would have liked to have seen medical tests
that I would usually do for signs of excessive drinking.
. . . He’s put in enough time–I have no reason to contest
the sobriety date of August 2005, so he’s put in enough
time being sober, and he does seem to express today an
acknowledgment that he did have a problem and a
commitment to keep his sobriety.  Those are all
positives.  I would feel better if there was some sort of
treatment that he had done or some sort of partnership
that he engaged in over these times, both for support to
help him maintain sobriety, because it’s very difficult
and not many people can.  If he’s done a year and eight
months of sobriety, he’s up in the better than 90th

percentile of people with alcohol problems. 

Tr. at 133-35.  

The DOE consultant psychiatrist would have liked the individual to
have participated in AA with a sponsor during his recent abstinence
period so as to provide some “emotionally uninvolved” corroboration
of his abstinence.  Nevertheless, he found the testimony of the
individual’s wife, uncle and brother to be reliable and useful on
the issue of abstinence.  Tr. at 136-37.  Overall, he believed that
the individual’s abstinence for a period of nearly two years was
very positive.  He testified that the individual’s risk of relapse
in the next year was roughly 25 percent “because he’s got a lot of
good motivation in place, the trajectory seems good, and there is
good evidence from his wife that he probably has been keeping
sober.”  Tr. at 142.   

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  
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This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the
interests of the national security test” for the granting of
security clearances indicates “that security-clearance
determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

The first issue in this case is whether the individual has mitigated
the Criterion J security concerns by demonstrating that he is
reformed and/or rehabilitated from his alcohol abuse.  A further
issue is whether the individual has mitigated the Criterion L
concerns regarding his falsification on the QNSPs and his numerous
arrests.  As discussed below, I find that the individual has
resolved the Criterion J concern, but has not resolved the
Criterion L security concerns. 

A.  Criterion J

I believe that the individual has been abstinent from alcohol since
May 2005, the time of his brother’s wedding.  The individual’s
family members, his brother, wife and uncle, are in a very good
position to confirm whether the individual has refrained from
alcohol, as he maintains.  Their positive testimony was especially
persuasive.  I note the small discrepancy regarding whether his
abstinence dates from May or August 2005.  While his wife could only
be certain of his abstinence since August 2005, the date of the
birth of their daughter, I am inclined to accept the individual’s
recollection on this issue.  The individual’s brother provided some
corroboration on this point.  In any event, I do not think that
there is any intent to obfuscate on this point.  There is no real
benefit to the individual to do so.  Either way, the individual has
clearly exceeded by at least eight months the one-year abstinence
period recommended by the DOE psychiatrist. 
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I am also convinced that the individual will maintain his
abstinence.  I was impressed by the strong testimony of the
individual’s wife, uncle and brother that the individual is devoted
to his family and that he has taken his family responsibilities very
seriously.   In this regard, the testimony in this case convinces
me that the individual no longer associates with the friends with
whom he formerly consumed alcohol, and devotes himself to family-
related events and activities.  I do not believe that the individual
would jeopardize all that he has achieved and which he considers
important in his life by resuming alcohol use, which he admits has
frequently gotten him into trouble in the past.  I am persuaded that
the individual has a strong family support system, which will be of
assistance to him if he ever does feel the need to use alcohol
again.  Given these circumstances, I believe that the DOE consultant
psychiatrist’s testimony to the effect that the individual is “in
the better than 90  percentile of people with alcohol problems,”th

and that there is approximately a 25 percent risk of relapse here
is in the individual’s favor.  Personnel Security Hearing, 29 DOE
¶ 82,977 Case No. TSO-0410 (November 3, 2006) (in combination with
other mitigating factors, less than 30 percent chance that
individual will consume alcohol to excess in the next five years
deemed sufficient to mitigate Criterion J security concerns).  The
combination of these factors in the present case augurs well for the
individual. 

Based on the above considerations, I find that the individual has
resolved the Criterion J concerns set out in the notification
letter.  

B.  Criterion L

Since, as discussed above, I find that the individual has mitigated
the Criterion J security concerns related to his alcohol use, I also
find that he has resolved the Criterion L security concerns that
involved his alcohol-related arrests.  Most of the remaining
Criterion L security concerns here pertain to his falsifications on
QNSPs, which as discussed below, are not resolved. 

I find that the individual has not resolved the concern regarding
his falsification of QNSPs about his use of illegal drugs.  As an
initial matter, I was not convinced by the individual’s explanation
of why he failed to fully reveal the drug use from the outset.  He
claimed he may have misread the question.  I see nothing in the
rather straightforward question, which asks whether an applicant has
used illegal drugs in the previous seven years, that could be
subject to misunderstanding, and the individual has not pointed out
any reason that he could have been confused.  Thus, this explanation
does not seem candid.  I also was unimpressed by the individual’s
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assertion that he did not know why he falsified.  Usually,
applicants filling out a QNSP falsify because they fear that a
correct answer will disqualify them from being granted a security
clearance.  I suspect that is what happened here.  If the individual
had simply testified that he feared admitting his drug use for this
reason, I would be more inclined to believe that he is now being
honest about his illegal drug use.   As it is, I am left with the
distinct impression that this individual is still unwilling to be
completely honest about his illegal drug use.  

This impression is confirmed by the fact that the individual was
unwilling to discuss all the facts regarding this falsification and
the drug use itself with his wife, uncle and brother.  In contrast
to the strong testimony from these witnesses that they were aware
of the individual’s prior use of alcohol and his current abstinence
from alcohol, none of his witnesses knew the full extent of his
illegal drug use or the falsifications until shortly before the
hearing, if at all.  See Personnel Security Hearing, Case No. TSO-
0396, 29 DOE ¶ 82,966 (September 28, 2006)(individual’s supervisor
did not know of key facts regarding his use of illegal drugs and
falsification until he came to hearing to testify).  In fact, the
individual testified that he was ashamed of his drug use and did not
want to reveal it to his brother, who learned about it through
discussions with the individual’s lawyer.  At the time of the
hearing, the brother had only limited knowledge about the
falsification issue, testifying that all he knew was that “something
had come up on one of the forms.”  Tr. at 53.  The individual’s wife
learned about the cocaine use and falsification only by reading the
record of this case.  The individual’s uncle stated he knew nothing
at all about the individual’s drug use.  The individual’s supervisor
also knew nothing about the falsifications or the drug use.  See
Personnel Security Hearing, Case No. TSO-0408, 29 DOE ¶ 82,986
(November 30, 2006)(individual informed witnesses, who were his
friends and co-workers, about his past illegal behavior, not just
in contemplation of his security clearance hearing, but well before,
as part of his natural, ongoing interaction with them).  I find that
the individual’s overall lack of candor on this point with those
family members closest to him, and with his supervisor, and further
in his own testimony at the hearing itself, raises significant
concerns about his willingness to be honest with the DOE in the
future about derogatory information.  He has therefore not resolved
the Criterion L security concerns. 

V.  CONCLUSION

As the foregoing indicates, I find that the individual has resolved
the Criterion J security concerns, but has not resolved the
Criterion L security concerns cited in the notification letter.  It



- 11 -

is therefore my decision that this individual should not be granted
access authorization.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: June 6, 2007



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

2//Criterion J concerns information that the individual “has been or is a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”
10 C.F.R. § 710.8(j).

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                             October 30, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 30, 2007

Case Number: TSO-0466

This Decision concerns the eligibility of xxxxxxxxxxxxxxxx (the individual) for an access
authorization  1/ under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access
to Classified Matter or Special Nuclear Material.”  Based on the record before me, I have determined
that the individual’s request for an access authorization should be granted.

I.  Procedural Background                          

The individual is an applicant for an access authorization.  On November 22, 2005, the local security
office (LSO) conducted a Personnel Security Interview (PSI) to discuss the individual’s use of
alcohol.  Subsequently, the LSO referred the individual for a forensic psychiatric evaluation with a
DOE consultant-psychiatrist.  Soon thereafter, the DOE referred this case for administrative review
because it was unable to resolve the security concerns associated with the individual’s use of alcohol.
It then issued a Notification Letter to the individual on December 19, 2006, in which it specified the
derogatory information in its possession and how that information falls within the purview of one
criterion contained in 10 C.F.R. Part 710.8(j) (Criterion J).    2/     

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.

At the hearing that I convened, the DOE Counsel called one witness, the DOE consultant-
psychiatrist.  The individual called two witnesses: a clinical psychologist and his wife.  The
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3/The DOE resolved all issues regarding the individual’s mental health.

individual also testified on his own behalf.  The individual and the DOE Counsel submitted a
number of written exhibits prior to the hearing.

II.  Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and
the individual, and to render an opinion based on that evidence.  See 10 C.F.R. § 710.27(a).  Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest. Any doubt as to the individual’s access
authorization eligibility shall be resolved in favor of national security.”  10 C.F.R. § 710.7(a).  I have
considered the following factors in rendering this decision: the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct; the individual’s age and maturity at the time
of the conduct; the voluntariness of the individual’s participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct,
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).  The
discussion below reflects my application of these factors to the testimony and exhibits presented by
both sides in this case. 

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual’s
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that granting his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.27(d). 

III.  Findings of Fact

In 2004, the individual applied for a security clearance in connection with his anticipated
employment with a DOE contractor.  Shortly thereafter, the individual completed a Questionnaire
for National Security Positions (QNSP).  On the QNSP, the individual divulged that he was taking
a prescribed anti-depressant.  This revelation prompted the DOE to conduct a PSI with the individual
on November 22, 2005, and to request a copy of his medical records.    3/  During the course of the
PSI, the individual discussed his alcohol use.  He stated that he typically consumes two glasses of
wine on Friday evenings, having one before dinner and one during dinner.  The individual also
commented that his alcohol consumption “may be waltzing with the devil a little bit.” PSI at 15.  He
further stated that he consumed two or three drinks nightly for a number of years starting in his
teenage years but he has decreased his consumption over the last five to ten years.   When asked
whether anyone has ever told the individual that he drank too much, the individual stated that his
wife “probably” has.  
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The individual’s statements during his PSI prompted DOE to refer him to a DOE consultant-
psychiatrist for an evaluation, which was conducted on June 23, 2006.  As part of his evaluation, the
DOE consultant-psychiatrist considered the fact that the individual began drinking beer in his
teenage years and continued through college.  The DOE consultant-psychiatrist noted that the
individual began drinking wine after college, typically two glasses of wine on a Friday evening.  He
referred to several reports found in the individual’s medical records.  Specifically, the DOE
consultant-psychiatrist considered a March 8, 2005, report written by the individual’s primary care
physician.  In that report, the physician states that the individual used to abuse alcohol, gave it up,
but has gradually begun to drink more alcohol to the point where, on at least one occasion, he was
slurring his words.  The physician gave the individual a diagnosis of “alcohol” and “not impaired”
in a report of medical treatment and prescribed Antabuse to reduce the individual’s desire to drink.
The DOE consultant-psychiatrist further noted that the individual sought medical advice on several
occasions because of complaints of chest pain.  He referred to another physician’s report which noted
that the individual had consumed alcohol on one occasion and the next morning he had chest pain.
He noted that the individual decided to abstain from drinking at this time, but later resumed drinking.
The DOE consultant-psychiatrist did not diagnose the individual as suffering from alcohol abuse or
dependence, or opine that the individual habitually used alcohol at any time.  He found nonetheless
that the individual’s alcohol use “poses a risk of a lapse in his judgment and reliability.”      

IV.  Analysis

A.  Security Concerns Cited Under 10 C.F.R. § 710.8(j)

The Notification Letter cites Criterion J as the sole basis for the security concerns in this case.  To
support the Criterion J concerns, the Notification Letter refers to the individual’s discussion of his
alcohol use in a 2005 PSI in which the individual stated that he currently consumes two glasses of
wine on Friday evenings and revealed that he once drank an unspecified amount of alcohol on a daily
basis.  In addition, the Notification Letter relies on the report of a DOE consultant-psychiatrist who
concluded that the individual’s alcohol use “poses a risk of a lapse in his judgment and reliability.”
See Notification Letter.  

In this case, there is no formal diagnosis of alcohol abuse, alcohol dependence or concrete evidence
that the individual used alcohol habitually to excess.  Nevertheless, I received evidence and
testimony at the hearing to allow the DOE to provide additional support for its concerns about the
individual’s alcohol use.  Excessive alcohol consumption often leads to the exercise of questionable
judgment or the failure to control impulses, and can raise questions about an individual’s reliability
and trustworthiness.  See Adjudicative Guidelines for Determining Eligibility for Access to Classified
Information (December 29, 2005 Memorandum for William Leonard, Director, Information Security
Oversight Office).

B.  Testimony of DOE Consultant-Psychiatrist

The DOE consultant-psychiatrist testified that he evaluated the individual in July 2006 and that there
were a couple of issues that concerned him during the course of his evaluation.  First, the DOE
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4/ The DOE consultant-psychiatrist did not explain how and if the individual met the criteria for alcohol
abuse as set forth in the Diagnostic and Statistical Manual of Mental Disorders, DSM-IV TR..

consultant-psychiatrist stated that the individual did not readily mention his alcohol use when
questioned why he was sent for an evaluation.  Transcript of Hearing (Tr.) at 11.  Rather, the DOE
consultant-psychiatrist stated that he had to prompt him to discuss his alcohol usage.  He testified that
he thought this was very unusual.  Id.  Second, the DOE consultant-psychiatrist testified that he
reviewed “extensive reports” of physical examinations dating back to 1994.  Id. at 12.  He testified
that he was concerned with a progress note written from the individual’s March 2005 visit with his
physician, particularly that the individual drank alcohol to the point where he was slurring his words.
Id.  He also noted that this progress note stated that the individual “used to abuse alcohol.”  Id.  The
DOE consultant-psychiatrist testified that he questioned why the individual would continue to drink
if he had chest pains. Id.    He referred to one doctor’s note which stated that “[the individual] had
alcohol on one occasion and surprisingly the next morning he had a recurrence of chest pain. . . . At
that time he started abstaining from alcohol and he had no recurrence of his symptoms.  He is,
therefore, now convinced that the alcohol is a problem with his chest pain syndrome.”  Id.  The DOE
consultant-psychiatrist testified that he is always concerned when someone stops drinking for a reason
and then resumes drinking.  According to the DOE consultant-psychiatrist, “it is not diagnostically
specific but it certainly raises your suspicion.”  Id. at 13.  Based on the foregoing, the DOE
consultant-psychiatrist concluded that the individual faces a risk of a lapse in judgment and reliability.
Id.  

The DOE consultant-psychiatrist further testified that if he were asked to give a diagnosis, he would
diagnose him with alcohol abuse.    4/  Tr. at 13.  When questioned about why he would be concerned
that the individual consumes two glasses of wine on Friday, the DOE consultant-psychiatrist
explained that “it is not the two glasses of wine I’m talking about.  It is his [the individual’s]
perception, as told by the doctor, that wine will cause you pain; and then to continue or to resume
drinking wine would fit the criterion of abuse.  Apparently, as it turns out, I gather wine did not cause
the pain. . . . I’m not talking about the pain, I’m talking about the way he handles things,  . . . that is
what gives rise to the diagnosis of abuse.”  Id. at 21.  

After listening to the DOE consultant-psychiatrist’s testimony, I found that he provided weak support
for the Criterion J allegation in this case.  I turn now to the mitigating evidence provided by the
individual.

C.  Mitigation

a.  The Individual

The individual testified that he began drinking beer in college, usually a six-pack of beer on Saturday
associated with a fraternity party.  Tr. at 45.  He got married and often shared a six-pack of beer on
Friday and Saturday nights with his wife.  Id.  He states that in 1974, when his first child was born,
he did not go to many parties but still had a drink or two of wine every night with his wife.  Id. at 46.
According to the individual, his drinking habits changed in 1983 with the birth of his second child.
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5/ During the hearing, the individual submitted the deposition of his most recent physician. This
physician noted that the individual was most recently diagnosed with neuro-cardiogenic syncope, an
abnormality in the electrical system of the heart, a condition that is unrelated to alcohol use.  See Individual’s
Exhibit A.  

He stated that he often drank one glass of wine at night with his wife and maybe a glass or two of beer
over the weekend with a pizza dinner.  Sometime in 1994, the individual began taking Prozac to treat
his depression.  Id. at 48.  At this time, the individual stated that he decided to reduce his drinking to
a minimum.  Id.  He stated that his drinking consisted of two glasses of wine on a Friday or Saturday
night, one glass before dinner and one glass with dinner.  Id.    The individual further stated that at
this time his wife decided to discontinue her drinking because she felt it was inconsistent with the
teachings of her Bible fellowship group.  Id.       

The individual explained the context of a March 2005 visit with his primary care physician.  He stated
that while working in his yard or exercising,  he experienced a shortness of breath and chest pain and
began to have headaches.  These symptoms prompted a visit to his physician.  During the course of
this office visit, the individual told the physician what he had been drinking, something he stated that
he typically does during office visits.  Tr. at 51.  He stated that he told the physician, “ I still drink my
couple of glasses of wine a week, and . . . by the way, I had, I may have had two and a half or three
[the] night before last.  And that’s when [my wife] said, well, and you were slurring your words.”
Id.  at 53.  The individual asserted that the office visit then took a very unexpected turn and that he
had a heated exchange with his physician because the physician wanted to change the subject to the
individual’s inability to control his alcohol use instead of advising him about his shortness of breath.
Id.  He further stated that the physician suggested that the individual take a medication to control his
alcohol use.  The individual stated that he ended the visit and changed his physician after that
encounter.  Id.  

After the March 2005 office visit, the individual testified that he met with two cardiologists to address
his chest discomfort.  During this time period, he testified that he tried discontinuing his alcohol use
to determine whether that affected his symptoms.  Tr. at 53.  After going several weeks without
alcohol and not noticing a change in his symptoms, the individual returned to his normal drinking
habits.  He stated that the second cardiologist diagnosed him with labile high blood pressure and
prescribed a blood pressure medication.    5/  Id.  The individual stated this cardiologist did not see
a problem with his drinking wine on the weekends.  Id.  

The individual reiterated that he currently consumes only two glasses of wine on the weekend,
typically a glass of wine before dinner and one during dinner on a Friday or Saturday.  When asked
about his intentions regarding his future alcohol usage, the individual stated that he would like to
continue what he is doing.  He stated that “I don’t see anything wrong in my drinking a couple of
glasses of wine on Friday and until I’m convinced of that, I would not like to change.  If my wife were
to lay down the law, I would not lose my wife over my two glasses of wine.”  Tr. at 56.  The
individual further testified that he has never experienced any medical, legal or employment problems
as a result of his alcohol consumption.  Id.  at 55.
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b.  The Wife

The wife testified that the individual’s drinking habits first changed after the birth of their children
and later when the individual experienced some depression.  She testified that he currently consumes
two glasses of wine over a weekend.  Tr. at 88.  The wife also testified about the individual’s March
2005 visit with his physician in which she was present.  According to the wife, the individual had
been experiencing shortness of breath and discomfort over the last several years since he began
exercising.  At one point, the wife stated that she rushed him to an emergency room because she
believed her husband was having a heart attack.   She stated that all of his tests came back negative.
Id. at 89.  The wife stated that they met with the physician in March 2005 because she wanted a
second opinion concerning her husband’s physical symptoms.  Id.  

The wife testified that, in an effort to get to the root of her husband’s physical symptoms, she
mentioned to the physician that on one occasion she observed her husband slurring his words.  She
testified convincingly that she never intended to imply that her husband’s slurring of his words on one
occasion was connected to excessive alcohol use.  Tr. at 91.  She further testified that she was
shocked by the physician’s suggestion that he place the individual on medication, Antabuse, to
prevent him from drinking.  The wife stated that her husband was never placed on any medication and
she never witnessed him slurring his words after that time.  Id.  
             

c.  The Clinical Psychologist

The clinical psychologist (psychologist) met with the individual on two occasions, one time in April
2007 and a second time in May 2007.  As a result of his evaluation of the individual, which included
psychological testing, interviews with the individual’s wife and a review of the individual’s medical
records and DOE file, the psychologist concluded that there is no diagnosable condition, specifically
that there are no findings of alcohol abuse or alcohol dependence.  Tr. at 68.  

During the hearing, the psychologist testified about the progress notes written during the individual’s
March 2005 doctor’s visit stating that the individual was “slurring his words.”  After evaluating the
individual and interviewing the individual’s wife, he opined that there was no real evidence of “gross
impairment” and found the offer of Antabuse (a drug used to stop individuals from drinking) by this
physician to be very unusual for the individual’s level of alcohol consumption.  Id. at 71.  The
psychologist further testified that he questioned how “in the context of a fifteen-minute doctor visit
he [the physician] focused on the drinking as an issue when they had gone seeking consultation for
the dizziness and shortness of breath.  And this has been eventually tracked down by a cardiologist
and it has got no relation to [the individual’s] drinking by the medical record, that I can see.”  Id. at
72.  He reiterated that as a clinical psychologist who regularly treats and diagnoses substance abuse
problems, he could not make any diagnosis of substance abuse or dependence in the individual’s
entire history.  

The psychologist further testified how the individual’s statements about his drinking pattern could
possibly be misconstrued by the DOE consultant-psychiatrist.  He described the individual as
“somewhat concrete.”  Id.  The psychologist testified to the following:
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I think I was trying to understand how . . . an experienced psychiatrist would be
suspicious of [the individual] because there is nothing in the record . . . . And in my
interviews when [the individual] answers questions, he will answer them just as they
are asked without anticipating why they were asked, as most people would anticipate
and then, . . . not only answer the explicit question but answer the implicit question.
And people do this. And sometimes they do this to excess and you are suspicious
about their glibness and you are suspicious about their spin.  But [the individual]
utterly lacks any spin and will answer a question in a very concrete way.  So if you
say, well, the example I used, you know, when there was a discussion about crossing
a line, you know, he did cross a line.  He had three glasses of wine rather than two
glasses of wine.  That is, for [the individual], he crossed the line.  I think anyone else
would have been thinking, well, what is conventional drinking and what do most
people anticipate the line being, but that is not what he did.

Id. at 74.     

The psychologist reiterated that he could not see any possible way of making a diagnosis of alcohol
abuse, alcohol dependence or the use of alcohol habitually to excess in the individual’s case.  Id.  He
also disagreed with the DOE consultant-psychiatrist’s opinion that the individual “drinks in spite of
consequences,” noting that one cardiologist may have expressed concern about the individual’s
drinking and his heart condition, but that two subsequent cardiologists believed the individual’s
drinking was unrelated to his chest pains.  Id.  

Finally, the psychologist testified that he believes the individual’s alcohol consumption is  “social”
and normal and that there are “no consequences that are attendant with his drinking.”  Tr. at 79.  He
further opined that the individual’s drinking “is absolutely within conventional bounds of . . . it is
even called healthy drinking.”  Id.  According to the psychologist, the individual has not developed
a tolerance to alcohol.  Id. at 80. 

D.  Hearing Office Evaluation of Evidence

In the administrative process, it is the Hearing Officer who has the responsibility for assessing
whether an individual with possible alcohol problems has presented sufficient evidence of
rehabilitation or reformation.  See 10 C.F.R. § 710.27.  Hearing Officers properly give a great deal
of deference to the expert opinions of psychiatrists and other mental health professionals regarding
rehabilitation and reformation.  Moreover, it is my responsibility as Hearing Officer to ascertain
whether the factual basis underlying the psychiatric findings is accurate, and whether the findings
provide sufficient grounds, given all the other information in the record, for the denial of a security
clearance.  See, e.g., Personnel Security Hearing (Case No. VSO-0068), 25 DOE ¶ 82,804 (1996).
On the basis of that evaluation, I find that the individual does not have an alcohol problem that would
pose a risk of a lapse in his judgment and reliability.

After listening to all of the testimony and assessing the credibility of the witnesses during the hearing,
I do not believe the individual suffers from alcohol abuse or has any other alcohol condition that
would affect his judgment and reliability.  The individual has convinced me that his normal drinking
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pattern is to consume two glasses of wine associated with a meal over the weekend.  There is no
evidence in the record that the individual has been grossly impaired by his alcohol consumption.  The
only evidence that questions whether the individual has been impaired due to alcohol is a clinical note
written from the individual’s March 2005 doctor’s visit.  During this visit, the individual’s wife
mentions that he was “slurring his words.”  However, after listening to the testimony of both the
individual and the individual’s wife, I am convinced that the physician exaggerated the individual’s
alcohol use and therefore I will accord little weight to this evidence.  I further note that the evidence
in the record has shown that the individual’s heart condition is unrelated to his drinking.  

Moreover, I found the testimony of the psychologist to be more persuasive than that of the DOE
consultant-psychiatrist.  The DOE consultant-psychiatrist based most of his opinion on clinical notes
written by physicians at some of the individual’s past doctor  visits.  Again, however, it is clear from
the testimony in the record that, with respect to the March 2005 visit, the individual’s alcohol use was
exaggerated.  In addition, I did not find the DOE consultant-psychiatrist’s opinion or concerns
regarding the individual’s alcohol use to be credible.  For example, the DOE consultant-psychiatrist
maintained that he was concerned that the individual ceased his alcohol consumption when he was
investigating the cause of his chest pain but later resumed drinking.  In light of the fact that the
individual was consuming at most two glasses of wine, I am not persuaded that the individual’s
decision to resume his drinking poses a risk of a lapse in judgment and reliability.  I agree with the
psychologist that the individual’s alcohol consumption of two glasses of wine once per week is
nothing more than a normal, healthy drinking pattern.  I have also accorded weight to the sworn
deposition of the individual’s current physician who opined that the individual does not have an
alcohol condition.  Based on the foregoing, I find that the individual has mitigated the security
concerns associated with his use of alcohol.     

V.  Conclusion

As explained in this Decision, I find that the local DOE security office properly invoked 10 C.F.R.
§ 710.8(j) in denying the individual’s access authorization.  However, for the reasons described
above, I find that  the individual has sufficiently mitigated the security concerns associated with his
use of alcohol.  I therefore find that granting the individual’s access authorization would not endanger
the common defense and security and would be consistent with the national interest.  Accordingly,
I find that the individual’s access authorization should be granted.  The parties may seek review of
this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: October 30, 2007         
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Case Number:  TSO-0467 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored at this time.   
 

I. BACKGROUND 
 
The Individual has been employed at a DOE facility in a position that requires him to hold an 
access authorization.  The Individual reported to the local security office (LSO) at his facility that 
he had ongoing contact with a female foreign national via email.  As a result, the Individual was 
the subject of a personnel security interview (PSI) in November 2004, and again in September 
2005 and May 2006.  See DOE Exhibits (“Ex.”) 7, 8, and 9.   
 
During the PSIs, the Individual disclosed that his first contact with the foreign national was in 
June 2002.  DOE Ex. 7.  During the PSIs, the Individual stated that the relationship began when 
he attempted to evangelize to women who worked on a cybersex website.  Id.  The Individual 
stated that the foreign national told him she worked on the cybersex website in order to raise 
sufficient funds to satisfy debts she incurred in a car accident many years ago.  DOE Ex. 8.  He 
stated that he provided the foreign national with money to pay her debts in order to keep her from 
working on the cybersex website.  DOE Exs. 7 and 8.  The Individual stated that he sent the 
foreign national money each month in order to help her with her living expenses.  DOE Ex. 8.  
The Individual added that he had paid for the foreign national to be trained as an aerobics 
instructor.  Id.  He also stated that he persuaded the foreign national to cease working on the 
cybersex website, but that a few months later she reappeared on the site after breaking her leg.  
Id.  The Individual stated that he paid for the foreign national’s resulting medical costs.  Id.  
During the May 2006 PSI, the Individual stated that up to that point, his total financial support to 
the foreign national since June 2002 was approximately $70,000.  DOE Ex. 9.  He also stated that 
he intended to end the relationship in June 2006, its four-year anniversary, and that he would 
send her one final “gift” of $10,000 for her and the child she was expecting.  Id.          
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In December 2006, the DOE notified the Individual that his continuing relationship with a 
foreign national and the information discussed in the three PSIs created security concerns under 
10 C.F.R. § 710.8(l).  (Criterion L).  Notification Letter, December 12, 2006.  Upon receipt of 
the Notification Letter, the Individual requested a hearing in this matter.  See Individual’s Letter, 
December 30, 2006.  In his response, the Individual stated that he ended the relationship in June 
2006.  Id.  The Individual stated his relationship with the foreign national grew out of his desire 
to evangelize to her and share his faith.  He added, “I hope I have not given you the impression 
that this separation was easy for me.  It was the hardest thing I have ever had to do.”  Id.   
 
The DOE forwarded the request to the Office of Hearings and Appeals (OHA).  The OHA 
Director appointed me to serve as the hearing officer.  A hearing was held in this matter.  Both 
the Individual and the DOE counsel submitted documents, referred to as “Indiv. Ex.” and “DOE 
Ex.,” respectively.  At the hearing, the Individual, representing himself, presented his own 
testimony as well as the testimony of his  friend, his supervisor, two church colleagues, and his 
mother.  The DOE counsel did not bring forth any witnesses. 
 

II. EVIDENCE PRESENTED  
 
A. Documentary Evidence  
 
The Individual submitted several documents into the record.  In a July 2004 email to the LSO, 
the Individual disclosed his ongoing contact with a foreign national.  Indiv. Ex. A.  In three 
emails dated June 2006, November 2006, and December 2006, the foreign national stated, inter 
alia, that she had not heard from the Individual and knew that he would not respond to her 
emails.  Indiv. Ex. C.  In his responses to a Letter of Interrogatory from the LSO, the Individual 
stated that he communicated often with the foreign national via email.  Indiv. Ex. B.  He also 
stated that he never disclosed to the foreign national where he worked or the type of work that he 
did.  Id. 
 
In addition to the documents listed above, the Individual submitted copies of various financial 
records, including itemized bank records from June 2006 through February 2007, indicating his 
last withdrawal of funds for the foreign national took place in June 2006.  Indiv. Exs. D, E, F and 
H.  The Individual also submitted copies of his charitable donations, demonstrating that he  
donated more than $16,000 to his church and nearly $6,000 to two other charities in 2006.  Indiv. 
Ex. G.  Finally, the Individual submitted a copy of a workbook from his church outlining the 
church’s mission and a copy of the Bible.  Indiv. Exs. I and J. 
 
B. Hearing Testimony  
 

1.  The Individual 
 
The Individual discussed his relationship with the foreign national.  He stated that he initially 
entered the cybersex website after returning from a church conference in 2002.  According to the 
Individual, he learned at the conference that the church’s policy regarding personal evangelism
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had changed and that such evangelism was now encouraged.  Tr. at 99.  The Individual described 
his experience as follows:  
 

I come back, and I’m ready to do this.  I’m excited.  I want to share, but I’m 
frustrated in part…most of my colleagues at work are Christians…I don’t know 
my neighbors real well.  I live in a little apartment complex…So I’m frustrated.  I 
don’t have anywhere to go with this.  I’m kind of praying, you know, that God 
will bring somebody into my life.  I have a Hotmail account, kind of my backup  
email…When I signed up for that thing, I made a mistake.  I put myself down as a 
[young] single male.  So I get all the trash you can imagine…I’m getting come-
ons on there…It just occurred to me.  Here’s somebody that wants to talk.  And 
realizing that they probably don’t know Jesus where they are, here’s a field that I 
can go into. 

 
Tr. at 100-101.  He stated that he “met” the foreign national in a cybersex chat room and spoke 
with her and got her interested in Christianity.  Tr. at 105.   
 
The Individual discussed the amount of money he provided to the foreign national.  He stated 
that over the course of the four years he communicated with her, he sent her approximately 
$80,000.  Tr. at 119.  According to the Individual, his annual salary is $90,000.  Tr. at 121.  He 
stated that he contributes approximately $16,000 per year to his church and makes another 
$8,000 to $9,000 in contributions to other charities each year.  Id.  He stated that he continued to 
make those donations during the period he provided financial assistance to the foreign national.  
Id.  He added that the financial support he provided to her came from his savings account.  Tr. at 
122.  
 
The Individual stated that he did not communicate with the foreign national from October 2005 
to June 2006 due to his increasing, and time-consuming, responsibilities in his church.  Tr. at 
114-116.  He stated that she became pregnant during that time and could not keep working.  
According to the Individual, he provided her with enough money to support herself through the 
pregnancy, but then ended the relationship because he could not keep fixing her mistakes.  Id.  
The Individual stated that he usually offered her money.  According to the Individual, the only 
time the foreign national asked him for money was when she was trying to obtain a job as an 
aerobics instructor and needed help paying for the required training.  Tr. at 116-117.   
 
The Individual stated that the last time he emailed the foreign national was in June 2006.  Tr. at 
110.  He stated that in that email, he informed her that he would no longer be communicating 
with her.  According to the Individual, she continued to email him until December 2006, at 
which point he blocked his email accounts from receiving any more emails from her address.  Tr. 
at 110-111.  According to the Individual, he originally intended to stop providing financial 
support to the foreign national but remain friends with her, but changed his mind when she 
became pregnant.  Tr. at 112.   
 
The Individual added that he had not checked the cybersex website to see if the woman has 
resumed working on the site.  He stated that he does not want to know.  Tr. at 118.  He added 
that even if he somehow found out that she was back on the website, he would not send her 
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additional money.  He stated that “she continues to make these bad choices.  I keep stepping in.  
She’s not learning.  You know, once or twice, you know, I’m willing to do it.  But the pregnancy 
was the last straw.  She’s not making the right choices.  She put herself in a bad situation.”  Tr. at 
118-119.  Regarding whether he is curious about the foreign national and her child, the 
Individual stated, “I have tried very hard to put that out of my mind.”  Tr. at 128.  
 
According to the Individual, he continues to evangelize, but no longer uses the internet to do so.  
Tr. at 122.  He stated that, in addition to the charitable contributions he makes, he now focuses 
his efforts on his church and is actively involved with the church’s youth camps.  Id.  
 
The Individual stated that his relationship with the foreign national is not a secret.  Tr. at 126.  
He stated that his parents and friends, as well as his youth group, are aware of the situation.  He 
added that he is not embarrassed by his involvement with the foreign national and it is not 
something he can be blackmailed over.  Tr. at 127.         
 
According to the Individual, he did question his own judgment in this matter, but stated that he 
“still think[s] it was the right think to do.”  He added,  
 

I may have given her more support than I should have.  Because what it came 
down to and the reason I ended the relationship wasn’t the pregnancy [with her 
ex-boyfriend].  But I was shielding her from the effects of what she did…She was 
continuing to make mistakes…But I stepped in every time one of these [bad] 
judgments came up. 

 
Tr. at 106.  The Individual was questioned about how he knew the foreign national was telling 
him the truth about her situation and finances.  He stated, “some of it, I had to take [at] face 
value.  You know, I had to trust her.”  Tr. at 109.  He added that he and the foreign national 
communicated via video chat and that he could see her facial expressions and see how distressed 
she was when discussing her situation with him.  Id.  The Individual stated that he did experience 
some difficulties in communicating with the woman because he did not speak her language and 
she was not fluent in English.  He stated, “she can write English to a certain extent.  You know, I 
can’t do [her language] at all, but you have to read between the lines.  You have to do a lot of 
deciphering.”  Tr. at 110.  When asked whether he believed he was manipulated, he stated that, 
although he does not have complete proof that the foreign national was always truthful with him 
about her financial situation, he “wasn’t ever in a position where [he] was going to compromise 
any kind of security information or anything like that.”  Tr. at 131.  Finally, the Individual stated 
that he did not intend to provide her with as much financial assistance as he did.  He stated,  
 

It was never my intention to give her anything more than getting her off that 
[cybersex] site.  But one thing led to another, you know, and I couldn’t stand to 
see her, you know, go through life with that leg [injured] the way it was…But at 
some point I had to realize that this relationship was not going where it needed to 
go, that she wasn’t growing and that she wasn’t going to as long as I kept picking 
up he tab.  So I had to end it.   

 
Tr. at 137-138.    
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The Individual stated that he understood why his involvement with the foreign national was a 
security concern to DOE.  He stated,  
 

I didn’t [understand the concern] at first so much.  And that’s where I messed up.  
In my enthusiasm, you know, I forgot the criteria on continuing foreign contact 
with foreign nationals.  So I didn’t report this until a couple years down the road 
when I read the annual…security refresher that we do…I said, whoops, I’m in 
continuing contact with a foreign national…So once I realized where I had 
messed up, I haven’t hidden that from DOE…And even after two personnel 
security interviews, I didn’t really still understand the ramifications until I went 
down [for a third personnel security interview]…and [the interviewer] sat down 
with 10 C.F.R. 710 and went through it with me. 

 
Tr. at 129-130.  The Individual stated that he now understands the concern and he described it as 
follows:  
 

In my mind, it’s because anytime you reach out to someone, you enter into a 
relationship.  You build a friendship there.  There was a risk that somebody could 
grab her over in that country and contact me and say, ‘Look, unless you do this 
and this, we’ll hurt her.  We’ll do something to her.’ You know, that is the 
concern that DOE had in that continuing relationship…you know, certainly I 
wasn’t selling secrets.  The money was going the other way. 

 
Tr. at 130-131.   
 

2. The Individual’s Friend 
 
The Individual’s Friend testified that he has known the Individual since 1997.  Tr. at 10.  They 
are co-workers and also often socialize together outside of work.  Tr. at 8-9.  The friend stated 
that, although he is not personally involved in the Individual’s church, his daughter is involved in 
the church’s youth group run by the Individual.  Tr. at 9.  He described the Individual’s church as 
“a very small, close group.”  Id.  He added, “I like it.  I would like to have my daughter be in 
there.  She can learn something good from that group.”  Id.   The Individual’s friend stated that it 
was his understanding that the Individual’s church encouraged its members to make generous 
charitable contributions.  He stated, “I believe they try to teach – to make people give themselves 
to everybody else, basically whatever they have.  Give it to charity or whatever.”  Tr. at 10.   
 
The Individual’s friend stated that he was aware of the Individual’s relationship with the foreign 
national.  He stated, “there’s a lady friend…that [the Individual] has communicated to and 
helped her financially when she’s in bad times.  And he asked her to kind of – basically, [he 
tried] to convert her…[the Individual believed that] if he can help her over there, she can spread 
the word of God for him over there more effectively….  Tr. at 14.  The Individual’s friend stated 
that he did not believe the Individual was naïve with respect to the foreign national.  He stated, 
“[the Individual] believed that if he can convert one person in his lifetime, he got it done…the 
[act] of giving [for] him is the act of practicing what he believes.”  Tr. at 23-24.   
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The Individual’s friend stated that he believed the Individual to be honest, reliable and 
trustworthy.  Tr. at 20.  He stated that he had other friends who give to charities, but that he did 
not know anyone as generous as the Individual, and he added that the Individual did not spend 
much money on himself.  Tr. at 15, 20.  Finally, the Individual’s friend stated that he did not 
believe that the Individual was naïve or gullible.  He stated, “[the Individual is] pretty sharp…he 
would think very thoroughly…he may give too much money away or whatever away, his time 
away for somebody else, but I don’t think he’s naïve.”  Tr. at 22. 
 

3. The Individual’s Supervisor 
 
The Individual’s supervisor stated that he and the Individual do not socialize outside of work.  
Tr. at 25.  He added, however, tha t he and the Individual had discussed the Individual’s work at 
his church.  Tr. at 26.  The supervisor testified that he was aware that the Individual was “helping 
out” a woman financially and that he was aware of how the Individual met her.  Tr. at 26, 34-35.  
The supervisor stated, “[the Individual]’s trying to save her…to bring her closer to God and the 
help her out to more of a Christian atmosphere and [to help her] become a Christian.”  Tr. at 28.   
 
The supervisor stated that he did not know anyone as generous as the Individual, but that he was 
not surprised to learn the extent of the financial support the Individual gave the foreign national.   
The supervisor stated that he believed the Individual was honest, reliable and trustworthy and he 
had no concerns regarding the Individual’s judgment.  Tr. at 37-38.   
 

4. The Individual’s Church Witnesses 
 

a. Church Witness No. 1 
 
The Individual’s first witness from his church stated that he has known the Individual for nearly 
17 years and that he and the Individual also used to work together.  Tr. at 41-42.  He stated that 
he sees the Individual several times per week.  He stated that they take part in church activities 
together and other activities such as fishing, bowling, and hunting.  Tr. at 43.  He added, “the 
Individual]’s been part of our family.”  Id.  This witness stated that he was aware that the 
Individual had been in contact with a woman in a foreign country.  Tr. at 44.  He stated that he 
learned shortly before the hearing the details of how the Individual had met the foreign national.  
He described his initial reaction as “mild shock” and believed it was “extraordinary that [the 
Individual] would have taken that step.”  Tr. at 44.   
 
According to this witness, the Individual wanted to share his faith but had difficulty doing so 
because he was an introverted person and his friends and co-workers were unresponsive.  Tr. at 
45.  He added, “[the Individual] was frustrated.  He spent years with some people sharing his 
faith.  It didn’t seem to be going anywhere.  He just wanted to reach out.  He knew there was a 
need for those who were involved in things like the cybersex…They needed to know that there 
was something else that could be what was missing in their lives.  And that, he knew, was 
Jesus…So he took it upon himself to make that attempt through that website.”  Tr. at 45-46.   
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The witness stated that the Individual was an extremely generous person and that he was not 
surprised that the Individual had given money to a person he had never met.  Tr. at 64-65.  He 
stated that he believed the Individual was honest, reliable and trustworthy and he was certain that 
the Individual would not resume his relationship with the foreign national.  Tr. at 65-66, 72. 
 

b. Church Witness No. 2 
 
The Individual’s second church witness stated that she has known the Individual since 1990.  Tr. 
at 75.  She stated that when she first met the Individual, he was “very 
quiet…compassionate…[He] became like the adopted uncle for my family, my children.  [He 
was] very willing to help…kind of an introvert a little bit.”  Tr. at 76.   
 
She stated that the Individual originally told her about his relationship with the foreign national 
“three or four years ago.”  Tr. at 76.  She stated that her understanding of the relationship was 
that the Individual was “a friend in discipleship, discipling [sic] a new believer in Christ…it was 
[a relationship] of helping and encouraging and [being] compassionate.”  Tr. at 76-77.  
According to the witness, the Individual’s relationship with the foreign national ended because 
the Individual realized that the foreign national was not making the right choices.  She stated, 
“sometimes you have got to let somebody go to grow.”  Tr. at 77.  She added that she did not 
believe the Individual would resume the relationship.  Tr. at 78.   
 
This witness stated that she has been involved in Church activities with the Individual and that, 
even knowing the details of how he met the foreign national, she has no concerns about the 
Individual working with the youth of the church, including her own children.  Tr. at 78, 86.  She 
stated that the Individual is a generous person and that it was not out of character for him to 
provide significant financial support to someone, even someone he had never met in person.  Tr. 
at 87.  Finally, she stated that she believed the Individual to be honest, reliable and trustworthy 
and stated that he has “a more trusting heart than [others].”  Tr. at 87-88.   
 

5. The Individual’s Mother 
 
The Individual’s mother described him as a very generous person and stated that his providing 
financial assistance to the foreign national was not out of character for him.  Tr. at 95.  She stated 
that the Individual had discussed the relationship with her and her understanding was that it was 
one of “one Christian reaching out to another Christian, to someone who wanted to find Jesus.  
He was helping her with that.”  Tr. at 96.  The Individual’s mother described her reaction to 
learning about the Individual’s relationship with the foreign national.  She stated,  
 

I totally believed in what he was doing.  I felt that the only reason that he met her 
was to reach out to her.  And I felt very confident in that.  And, again, because it 
was just over the internet, and you know, she was in another country, then it 
wasn’t a big deal to me just because he was reaching out as one Christian to 
another.   

 
Tr. at 98.  The Individual’s mother stated that the relationship is over.  She said, “when [the 
Individual] first came and told [me] that he was looking to resolve it, we discussed it…then he 
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told [me] later that he had resolved  it, and it was ended.  And she knew it was over, and there 
was no more.”  Tr. at 97.            
              

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization, also referred to 
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An 
individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 
U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates 
that “security clearance determinations should err, if they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the hearing officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. Id. § 710.7(c).  The decision concerning eligibility is 
a comprehensive, common-sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  In order to reach a favorable decision, the hearing 
officer must find that “the grant or restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.”  Id. § 710.27(a).   
 

IV. ANALYSIS 
 
A. The Security Concern 
 
The derogatory information concerning Criterion L centers on the Individual’s relationship with 
a foreign national.  Criterion L concerns conduct tending to show that the Individual was “not 
honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the individual to act 
contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
 
The main security concern here is not that the Individual was in contact with, and financially 
supported, a foreign national.  Rather, the primary Criterion L concern is that the Individual did 
not exercise the type of judgment and caution the DOE expects of individuals holding security 
clearances and that he may not do so in the future.  The Individual’s relationship with the foreign 
national is the means by which DOE became aware of that concern.  The relationship itself is,
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however, a secondary concern in that it may make the Individual vulnerable to blackmail, 
coercion or duress.  Given the circumstances of this case, I find that the LSO had ample grounds 
for invoking Criterion L.  Thus, the only issue to be resolved is whether the security concerns 
have been adequately mitigated.  
 
B. Mitigating Factors  
 
I believe that the Individual has ended his relationship with the foreign national and that he has 
not provided her with financial assistance since June 2006.  The Individual testified to that effect, 
and his witnesses, who I believe testified honestly and candidly, corroborated his testimony.   
Furthermore, his financial records indicate that he has not made any large withdrawals of money 
from his accounts, as he did when he was providing financial assistance to the foreign national.   
The Individual’s witnesses also corroborated his testimony that his motivations in helping the 
foreign national were religious in nature.  Each of the witnesses stated that they were aware of 
the relationship, including how the Individual met the foreign national and the extent of the 
financial assistance the Individual provided, and stated that they did not have concerns about his 
judgment or reliability.  Beyond this, however, there is little in the record which serves to 
mitigate the security concerns raised by the Individual’s trust in a complete stranger.     
 
I am unable to find that the Individual has resolved the Criterion L concerns raised by that 
unusual trust of a stranger.  First, despite the testimony of the Individual and his witnesses, I am 
not convinced that the Individual understands the one-sided nature of his relationship with the 
foreign national.  Nor am I convinced that the Individual will be able to manage his future 
relationships with others without engaging in behavior which may make him vulnerable to 
coercion, duress, or blackmail in the future.  Over the course of four years, the Individual 
provided $80,000 to a woman in a foreign country who he never met based on his desire to help 
her with her purportedly significant debts and to keep her from resuming her work on a cybersex 
website.  The Individual blindly trusted a complete stranger, taking everything she told him at 
face value.  Leaving aside my doubts as to whether this particular woman took advantage of the 
Individual, his actions were outside the norm of behavior expected of security clearance holders 
and call into serious question his judgment and his reliability.  The Individual’s behavior in this 
case causes me to wonder whether in the future someone with more malevolent intentions could 
exploit his generosity and desire to help people in need in order to gain his trust and possibly 
obtain sensitive information.  Second, the Individual’s lack of diligence in reporting his 
continuing contact with a foreign national raises serious concerns about his reliability.  The 
Individual began his relationship with the foreign national in 2002, but did not report that 
relationship to the LSO until 2004.  His explanation that he had forgotten about the reporting 
requirement until after completing a security refresher “a couple years down the road” 
demonstrates a lax attitude toward security requirements which is unacceptable in individuals 
holding security clearances.  His statement that he did not completely understand the 
ramifications of his failure to report the relationship until undergoing a third PSI does little to 
alleviate the concern.  Finally, although I believe that the Individual has ended the relationship, it 
is obvious from his statements and demeanor at the hearing that doing so was extremely difficult 
for him and that he still cares for the well-being of the foreign national and her child.  This also 
raises a concern that the Individual may behave in a manner that makes him subject to coercion 
or duress.   
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In cases where an Individual’s behavior has called into question his judgment and reliability, our 
previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating those concerns.  See Personnel Security Hearing, Case No. VSO-0499, 
28 DOE ¶ 82,850 (2002).  In this case, the Individual’s actions in disclosing to the LSO his 
ongoing contact with a foreign national and ultimately ending the relationship are positive steps 
in establishing a pattern of responsible behavior.  However, given the relatively short time since 
the Individual ended his  four-year relationship with the foreign national, I do not believe that 
enough time has passed for the Individual to have demonstrated a pattern of responsible behavior 
sufficient to mitigate the security concerns in this case.   
 
I find that the circumstances in the Individual’s case present a greater-than-average risk that he 
may engage in conduct that will make him vulnerable to “pressure, coercion, exploitation, or 
duress which may cause the individual to act contrary to the best interests of the national 
security.” 10 C.F.R. § 710.8(l).   
 
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
regarding the Individual’s eligibility for a security clearance under Criterion L.  I also find 
insufficient evidence in the record to fully resolve that concern.  Therefore, I cannot conclude 
that restoring the Individual’s access authorization “would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, I conclude that the Individual’s access authorization should not be restored at this 
time.   
 
The parties may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. § 710.28.  
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 26, 2007 
 
 
 
 
 



*  The original of this document contains information which is subject to withholding from 
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Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 2, 2007 
 
Case Number:  TSO-0468 
 
 
 
This decision concerns the eligibility of XXXXXXX (hereinafter referred to as "the Individual") 
to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.@1  This decision considers whether, on the basis of the evidence in this 
proceeding, the Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present case concerns an Individual who has been charged with being “a user of alcohol 
habitually to excess.”  The Individual does not dispute this charge.  Instead, the Individual asserts 
that he has mitigated the security concerns raised by his habitual use of alcohol to excess.   
 
On February 17, 2006, the Individual was arrested and charged with Driving Under the Influence 
(DUI) after he rear-ended a vehicle.  A breathalyzer test administered to the Individual at the 
time of this arrest indicated that the Individual had a blood alcohol level of .248.  DOE Exhibit 
18.  The February 17, 2006 DUI was not the Individual’s first alcohol-related interaction with 
law enforcement officials.  On two previous occasions, December 7, 2005 and May 10, 1998, the 
Individual had received citations for Public Intoxication (PI).  On three previous occasions, 
October 9, 1996, May 10, 1996, and February 18, 1995, the Individual had received citations for 
being a Minor In Possession of Alcohol (MIP).  Because of the security concerns raised by the 
Individual’s DUI arrest and five alcohol-related citations, the Local Security Office (LSO)  

                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
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conducted two personnel security interviews (PSI) of the Individual.2  The first PSI was 
conducted on January 20, 2006 and appears in the record as DOE Exhibit 25.  The second PSI 
was conducted on March 6, 2006 and appears in the record as DOE Exhibit 24.  During the 
March 6th PSI, the Individual admitted that he had operated a motor vehicle while intoxicated on 
more than one occasion.3  DOE Exhibit 24 at 22.   
 
The Individual’s February 17, 2006 arrest for DUI, his five previous alcohol-related citations and 
his admission that he had operated a motor vehicle while intoxicated on more than one occasion 
raised significant security concerns that the LSO was unable to resolve in the Individual’s favor.  
Accordingly, an administrative review proceeding was initiated. See 10 C.F.R. ' 710.9.  The 
LSO then issued a letter notifying the Individual that it possessed information that raised a 
substantial doubt concerning his eligibility for access authorization (the Notification Letter).  The 
Notification Letter alleges that “the Individual has been, or is, a user of alcohol habitually to 
excess.”  10 C.F.R. ' 710.8(j) (Criterion J).   
 
The Individual filed a request for a hearing. This request was forwarded to the Director of the 
Office of Hearings and Appeals (OHA), who appointed me as Hearing Officer.  At the Hearing, 
the LSO presented no witnesses.  The Individual presented seven witnesses: a close friend, two 
coworkers with whom the Individual socializes outside the workplace, his father, a fellow 
Alcoholics Anonymous (AA) participant, his present supervisor, and his substance abuse 
counselor (the Counselor).  The Individual also testified on his own behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R.  
                                                 
2  A third PSI of the Individual had been conducted on October 4, 2001. 
 
3  The Statement of Charges, citing page 22 of the transcript of the March 6, 2006 PSI, asserts that the Individual 
admitted to operating a motor vehicle while intoxicated “more than a dozen times.”  Statement of Charges at 2.  
However, the transcript of the March 6, 2006 PSI does not support this conclusion.  DOE Exhibit 24, at 22.  Instead, 
the Transcript indicates that the Individual only admitted to operating a motor vehicle while intoxicated “probably 
more than once.”  DOE Exhibit 24 at 22.  
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'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
The Individual does not dispute the charge that he has been, or is, a user of alcohol habitually to 
excess.  A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the Individual=s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing 
(Case No. VSO-0154), 26 DOE & 82,794 (1997), aff=d, Personnel Security Review (Case No. 
VSA-0154), 27 DOE & 83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I 
must exercise my common-sense judgment in deciding whether the Individual=s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
' 710.7(c). Therefore, the issue before me is whether the Individual has submitted sufficient 
evidence of rehabilitation or reformation to resolve the security concerns raised by his alcohol 
use.  After considering all of the evidence in the record, I find that he has.  
 
The Individual clearly recognizes that he has a problem with alcohol and that he has been, or is, a 
user of alcohol habitually to excess.  Transcript of Hearing (Tr.) at 91-92.  In fact, the Individual 
attributes his excessive alcohol use to his being afflicted with Alcohol Abuse.  In order to 
address his Alcohol Abuse, the Individual has abstained from using alcohol since February 18, 
2006, the day after he was arrested for DUI.  As a result, at the time of the hearing, the Individual 
had abstained from using alcohol for 14 months.  Tr. at 99.  On March 8, 2006, he met with the 
Counselor for a drug and alcohol abuse assessment.  Tr. at 107.  As a result of that assessment, 
the Counselor diagnosed the Individual with Alcohol Abuse.  Tr. at 107.  The Counselor 
recommended that the Individual abstain from using alcohol, enter an intensive outpatient 
treatment program (IOP) for substance abuse, undergo one-on-one counseling, attend Alcoholics 
Anonymous meetings, work the AA Twelve-Step program, obtain an AA Sponsor, and 
participate in an aftercare program.  Individual’s Exhibit 2; Tr. at 108-114.  With one exception, 
the Individual complied with each of the Counselor’s recommendations.  The Individual has not 
obtained a sponsor in the AA program.  Tr. 86, 114-115. 
 
The Individual convincingly testified that he has abstained from using alcohol since February 18, 
2006, 14 months prior to the date of the hearing.  Tr. at 99.  Moreover, each of the friends and 
coworkers who testified at the hearing noted that prior to the Individual’s decision to abstain 
from alcohol use, they had observed him using alcohol in social functions, but since the 
Individual’s DUI, they had observed that the Individual refrained from using alcohol.  Tr. at 21-
25, 36, 39-41, 47, 50, 53.  Most importantly, the Individual’s father testified on the Individual’s 
behalf.  The Individual father testified that he is a recovering alcoholic.  Tr. at 56.  At the time of 
the hearing, the Individual’s father has been a houseguest of the Individual for 15 months.  Tr. at 
56-57.  The Individual’s father testified that he has not observed any sign that the Individual has 
used alcohol since his claimed sobriety date.  Tr. at 60-62.  The Individual has also submitted the 
results of nine random drug and alcohol screenings administered by his employer.  Individual’s 
Exhibit 11.  These results are uniformly negative for drug and alcohol use.  Id.  I am therefore  
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convinced that, at the time of the hearing, the Individual had not used alcohol since February 18, 
2006. 
 
The Individual attended the IOP and successfully completed the program.  Individual’s Exhibit 
6.  The IOP met 3 nights a week for five weeks and provided the Individual with education about 
his disorder, a support group, and twelve-step programming.  Tr. at 108.  The counselor testified 
that she had received positive feedback from the IOP indicating that the Individual was doing 
well in that program.  Specifically, the Counselor testified: “The opinion - - was really quite 
positive.  They- - the feedback that I got from the treatment team in IOP was- - was very good, 
that he was not only well motivated, but that he attended, that he participated actively, and that in 
- - drug and alcohol lingo, he not only talked the talk but seemed to be walking the walk.”  Tr. at 
109.   
 
After completing the IOP, the Individual began attending a weekly aftercare program run by the 
IOP.  The aftercare program was a therapeutic support group that serves as a adjunct to AA .  Tr. 
at 110.  The Counselor testified that the Individual attended the aftercare meetings on a regular 
basis and that “his participation is active, appears to be genuine, well motivated.  He’s an asset to 
the group.”  Tr. at 110.  The Individual has also been attending AA meetings on a twice weekly 
basis.  Tr. at 76, 85.  The Individual has submitted sign-in sheets indicating that he has attended 
at least 136 AA and aftercare meeting during the period beginning on June 29, 2006 and 
continuing through April 9, 2007.  Individual’s Exhibit 5.  A coworker also testified that he had 
observed the Individual at AA meetings on a weekly basis.  Tr. at .13-14.  The Individual has 
also testified that he is working the AA Twelve-Step program and is currently working on Step 
4.  Tr. at 95.   
 
The Individual entered into one-on-one counseling with the Counselor on March 8, 2006, less 
than a month after his arrest for DUI.4  Tr. at 107.  On that date, the Counselor conducted a 
clinical interview of the Individual and administered a substance abuse screening inventory to 
the Individual.  Tr. at 107.  As a result of her evaluation of the Individual, the Counselor 
determined that the Individual met the criteria for Alcohol Abuse.  Tr. at 107.  The Counselor 
began providing individual counseling sessions to the Individual and continued to monitor the 
Individual’s progress in the IOP, aftercare and AA programs.  Tr. at 109.  The Counselor 
testified that Individual complied with her recommendations and, as she testified, “did so with 
what appeared to be good motivation.”  Tr. at 108.  The Counselor noted that she believed the 
Individual had developed the coping skills he needs to avoid further alcohol use.  Tr. at 112.  The 
Counselor testified that she was very pleased with the Individual’s progress and that as a result 
she was of the opinion that his prognosis was “very good.”  Tr. at 114.  The Counselor further 
testified that the individual understood that he could not continue to use alcohol.  Tr. at 109.  The 
Counselor initially recommended that that Individual obtain an AA Sponsor.  The Individual has 
not done so.  However, the Counselor testified that she is not concerned by the Individual’s lack 
of a sponsor, noting that the Individual had instead chosen to rely on a group of AA members to 
help him work the program.  Tr. at 115-116.  The record also shows that the Individual has also  

                                                 
4  The Counselor has a Masters Degrees in Psychology and Addiction Counseling, a Licensed Professional 
Counseling Degree, and is a Licensed Chemical Dependency Counselor.  Tr. at 106. 
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undergone a DUI Education Program and has participated in a Mothers Against Drunk Driving 
Victims’ Impact Panel. 
 
I note that the Revised Adjudicative Guidelines for Determining Eligibility  for Access to 
Classified Information (the Revised Guidelines), issued on December 29, 2005 by Stephen J. 
Hadley, the Assistant to the President for National Security Affairs set forth four conditions that 
could mitigate security concerns arising from Alcohol Abuse of Dependence.  Among those 
conditions set forth in the Revised guidelines are the following,  
 

(b)  the individual acknowledges his or her alcoholism or issues of alcohol abuse, 
provides evidence of actions taken to overcome this problem, and has established 
a pattern of abstinence (if alcohol dependant) or responsible use (if an alcohol 
abuser); 
(c)  the individual is a current employee who is participating in a counseling or 
treatment program, has no history of previous treatment and relapse, and is 
making satisfactory progress 
(d)  the individual has successfully completed inpatient or outpatient counseling 
or rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of modified consumption or abstinence in accordance with 
treatment recommendations, such as participation in meetings of Alcoholics 
Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a 
staff member of a recognized alcohol treatment program. 

 
Revised Guidelines at 11.  Each of these conditions set forth in the Revised Guidelines strongly 
support a conclusion that the Individual has fully mitigated the security concerns raised by his 
habitual excess alcohol use. 
 
The factors set froth above have convinced me that the Individual is determined to maintain his 
sobriety and has taken the steps he needed to achieve that sobriety.  Individual’s Exhibits 8 and 
9.  I am therefore convinced that the Individual has resolved the security concerns raised by his 
habitual excessive alcohol use.   
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IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criteria J.  Therefore, the Individual has demonstrated that restoring his security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, it is my opinion that the Individual's access authorization should 
be restored at this time. The Local Security Office may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 12, 2007 
 
 



1/ Access authorization (or security clearance) is an

administrative determination that an individual is eligible

for access to classified matter or special nuclear material.

10 C.F.R. § 710.5. 

* The original of this document contains information which is

subject to withholding from disclosure  under 5 U.S.C. 552.   Such

material has been deleted from this copy and replaced with

XXXXXX’s.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 6, 2007

Case Number: TSO-0473

This Decision concerns the eligibility of XXXXXXXXXXXXX

(hereinafter "the individual") for access authorization.1  The

regulations governing the individual's eligibility are set forth at

10 C.F.R. Part 710, "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special  Nuclear

Material."  This Decision will consider whether, based on the

testimony and documentary evidence presented in this proceeding,

the individual’s suspended access authorization should be restored.

As discussed below, I find that access authorization should not be

restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a

notification letter by a Department of Energy (DOE) Office,

informing the individual that information in the possession of the

DOE created substantial doubt pertaining to his eligibility for an

access authorization in connection with his work.  In accordance

with 10 C.F.R. § 710.21, the notification letter included a

statement of the derogatory information causing the security

concern.  

The notification letter indicated a concern regarding the

individual’s financial responsibility.   In this regard, the letter

noted that in March 2006, two of the individual’s credit cards were
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2/ On May 16, 2001, the bankruptcy was discharged.  Thus,

although the specific debts which gave rise to the bankruptcy

are not a security concern at this point, the fact that the

individual’s financial position became sufficiently unstable

so as to cause him to declare bankruptcy is part of the

overall concern in this case.  

several months tardy, and had delinquent balances of several

hundred dollars each.  In one of those accounts, the full balance

was greater than the account’s credit limit.  Secondly, the letter

stated that as of January 2006, he was two months behind on his

mortgage payments.  Further, he made no mortgage payments in

February or March 2006 and made a one-half payment in April.  The

notification letter stated that the individual reached a new

agreement with the mortgage holder in which the bank added the four

tardy payments, along with applicable penalties interest and fees

(totaling $9,078) to the individual’s mortgage balance, increasing

his monthly payments by approximately $170 a month (restructured

mortgage).  The individual’s first mortgage payment under the new

agreement was due on October 1, 2006.  Moreover, the letter noted

that since 1989, when the individual was initially granted a

security clearance, he has filed for chapter 13 bankruptcy (1998)2,

and has had four personnel security interviews and received

approximately 11 Letters of Interrogatory, each of which concerned

some facet of his financial condition.    

The letter states that these facts give rise to a security concern

under Section 710.10(l) (Criterion L), which in relevant part

pertains to conduct showing a pattern of financial

irresponsibility. 

The notification letter informed the individual that he was

entitled to a hearing before a Hearing Officer in order to respond

to the information contained in that letter.  The individual

requested a hearing, and that request was forwarded by the DOE

Office to the Office of Hearings and Appeals (OHA).  I was

appointed the Hearing Officer in this matter.  In accordance with

10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual represented himself and testified on

his own behalf.  He brought forward no witnesses.  The DOE Counsel

also did not present any witnesses at this hearing.   
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II.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is

not a criminal case, in which the burden is on the government to

prove the defendant guilty beyond a reasonable doubt.  In this type

of case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the

granting or restoring of a security clearance.  See Dep’t of Navy

v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the

interests of the national security test” for the granting of

security clearances indicates “that security-clearance

determinations should err, if they must, on the side of denials”);

Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong

presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national security

issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE

¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute, explain,

extenuate or mitigate the allegations.  Personnel Security Hearing

(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).

See also 10 C.F.R. § 710.7(c).  

III.  The Hearing: Testimony and Documentary Evidence

The focus of the hearing was to assess the individual’s current

financial stability.  Transcript of Hearing (Tr.) at 5.  For that

purpose, prior to the hearing, the individual submitted the

following evidence to support his position that he is now

financially responsible: (i) a packet of documents referred to as
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3/ This information was OHA date-stamped on May 14, 2007.

4/ With respect to the May 8 packet, I have omitted a discussion

of a bank statement pertaining to the individual’s savings

account, and a letter from a bank changing, at the

individual’s request, the day of the month on which payment is

due for Credit Card #1, one of the credit cards discussed in

the text.   

5/ The 2007 is not legible on this copy.  However, given that the

letter is clearly dated May 8, 2007, I believe the assertion

that the paid-up date is May 31, 2007.  

the May 11 packet3; and (ii) a packet of documents referred to as

the May 8 packet.  At the hearing, we examined in detail each of the

documents included in the packets.  We discussed thoroughly what

each document was, and what the individual believed each document

established.  The discussion below sets forth a description of each

document and a review of the testimony regarding each document.4

A.  May 11 Packet

1. Document 1:  Statement from Individual’s Mortgage Holder

This document, dated May 8, 2007, is a letter from the holder of the

mortgage on the individual’s home.  The letter states that the

individual’s mortgage “is currently paid up to date through May 31,

2007.” 5  The individual testified that his current monthly mortgage

payments are “restructured” payments.  The restructuring was

necessary because he fell behind in his mortgage payments for “at

least five months.”  The individual has been paying the

“restructured amount” since October 2006.  The individual’s

April 13, 2007 credit report indicates that the individual was late

in his mortgage payments in nearly every month during the period

April 2005 through February 2006.  DOE Exhibit 9.  Although the

individual maintains that he has been timely on his mortgage

payments since October 2006, the April 13, 2007 credit report

indicates that the November 2006 payment was past due.  The

individual was unable to explain this.  Tr. at 12.  



- 5 -

2.  Document 2: Individual’s Handwritten Statement Regarding Bank

                Credit Card #1 and Bank Credit Card #2

This document is a statement written by the individual indicating

the account numbers for these two credit cards.  The individual then

testified in more detail about the status of each of these two

credit cards.  

With respect to Credit Card #1, the individual submitted a letter

from the bank issuing the card to the effect that it had received

the individual’s “payoff amount of $1,148.00 by the date agreed upon

in our settlement arrangement.”  This is confirmed by Document 5 of

the May 11 packet, the individual’s May 14, 2007 bank statement,

showing a withdrawal in the amount of $1,148.00.  This account has

therefore been settled.  The individual has indicated that he has

cut up the card associated with this account and will no longer use

the account.  Tr. at 20. 

With respect to Credit Card #2, the individual testified that it has

been “in collection with several different agencies.”  Tr. at 21.

According to the April 13 credit report, there is currently a

balance on this credit card of $869.  The credit report also shows

that untimely payments were made in connection with this credit card

from 2005 to 2006, and that the card was considered a “bad debt” and

placed for collection.  The individual testified that there is still

a balance on the card, but that he made two payments of $175 each

in December 2006 and January 2007, leaving a new balance of $519.

Tr. at 29.  He is not sure why these amounts were not posted to the

account.  However, there is some evidence that he made a payment of

$175 in December 2006, which the individual claims was made to a law

firm that either is now or was the holder of the collection account.

Tr. at 26.  May 11 packet, Document 3.  Nevertheless, the individual

made no payments on this card during April or May 2007.  Tr. at 30.

3.  Document 4: Collection Company Statement Involving Auto Loan For

    Vehicle Number 1

This document is a statement from a collection company and involves

an auto loan taken out by the individual.  The statement indicates

that the individual has agreed to pay an initial down payment of

$325 on or before May 1, 2007, and $325 due on the 11th of each

month starting June 11, 2007.  The individual stated that the

collection agency’s “bought down” balance on the vehicle is
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6/ The copy of this document included in the May 11 packet is

illegible.  The individual provided a more legible copy at the

hearing, which is denominated Individual’s Hearing Exhibit 3.

$7,051.96.  Tr. at 32.  He further testified that he made a payment

of $325 to the recovery agency.  Tr. at 31-36.  Document 5 of the

May 11 packet (Individual’s May 14, 2007 bank statement) shows that

this recovery agency was paid $332 from the individual’s account on

May 12.  Thus, the individual’s auto debt is “in collection,” but

he has made a payment towards reducing the debt.  

4.  Document 6: Comcast Bill

This document is a “Comcast” bill for the individual’s cable

television and internet services.  The monthly amount for these

services is $110, payable one month in advance.  Tr. at 38.  The

bill shows a payment received by May 6, 2007, of $225.  As of May

6, 2007, there was still a balance on this account of $178.32.  Tr.

at 36.  The individual testified that he was therefore currently

about $68 in arrears on this account, but stated he has paid a few

dollars of that amount.  Tr. at 38-39. 

5.  Document 7: Creditor Holding Auto Loan for Vehicle Number 2

This document is a record from a creditor holding an auto loan taken

out by the individual for vehicle number 2.6  This statement shows

that the individual owes $5,947.20.  It further indicates that the

individual has been late 11 times on his payments, and further notes

that he may not make his payments by personal check.  He was also

given a 42-day payment extension in April 2007.  However, according

to the statement, as of May 15, 2007, the individual was up to date

on his payments. Tr. at 40-49. 

B.  May 8 Packet

1.  Document 1: Sprint Telephone Statement

This statement involves the individual’s cell phone account.  It is

dated April 25, 2007, and indicates that there is no amount owed on

this account.  The individual has made a hand-written notation on

the bill that the “account is currently closed until finances are

better.”  Tr. at 51-52.  
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2.  Document 2:  MCI Telephone Bill

This statement, dated April 7, 2007, shows that the individual was

paid up on this account as of that date, and owed $83.80 current

charges due on April 28.  There is no evidence showing that the

individual had made this $83.80 payment as of May 15, the date of

the hearing.  Tr. at 52.  

3.  Document 3: Utility Bill

This document is a utility bill from the city where the individual

lives.  It is dated April 19, 2007.  It indicates that there were

total arrears of $175.77, which the individual paid.  The bill

further notes that a disconnect notice was sent.  The current

balance on this bill is $131.52, which was due on May 10.  The

individual had not paid this bill as of the hearing date, May 15.

Tr. at 53-55.

4.  Document 4: Statement for Checking Account #1

This three-page statement, dated May 3, 2007, displays account

activity from April 4 through May 5, 2007.  It appears that there

were four occasions on which the account was overdrawn during that

period.  On May 3, there was a balance of $0.55 in this account.

Tr. at 56-59. 

Overall, the individual gave as an explanation for his financial

difficulty the fact that he missed work due to illness for two

months in 2005 and from late February through May 2006.  This, in

turn, caused him to lose premium pay.  Transcript of Personnel

Security Interview at 5,11.  The individual maintains that this

reduction in income created some of the financial problems that he

is currently facing.  Tr. at 77.  

IV.  Analysis 

As is evident from the above discussion of the testimony and

documentary evidence, the individual has attempted to correct some

of the arrearage and non-payments in his long-term debts and current

bills.  For example, he has fully paid off Credit Card #1 in the

amount of $1,148.  He is attempting to pay off Credit Card #2, and

there is only a small balance left on this card, about $519.  He has

made a payment towards reducing his current auto loan that is “in

collection.”  He paid off some arrears on his Comcast bill.  He is



- 8 -

up to date on his auto loan for vehicle number 2.  This is all in

the individual’s favor.  

On the other hand, the weight of the evidence indicates to me that

the individual’s financial position is not yet stable.  There have

been serious mortgage payment problems for the individual within the

last 18 months.  The individual has tried to make some amends by

restructuring his mortgage, and, as of May 2007, he was up to date.

However, overall, he has only been participating in this

restructured program for about six months.  I do not believe that

this rather short time period is sufficient for me to conclude that

the individual has established that he will continue in the future

to make the payments regularly and on time.  

The individual made no payments on Credit Card # 2 in April or May

2007.  He did not pay his May 2007 Comcast bill in a timely manner,

and ended up in arrears.  There is considerable tardiness in his

payments on his auto loan for vehicle number 2.  His telephone bill

for April 7, 2007, indicates that he was current on that date, but

there was no evidence that as of the date of the May 15 hearing, the

individual had made the payment due on April 28.  The individual’s

utility bill dated April 19, 2007, shows arrears of $175.77 and

further indicates that the individual had not paid a bill for

$131.52, due on May 10.  The individual stated that he did not have

funds to pay this bill on time.  Tr. at 54.  The statement for the

individual’s checking account #1, indicates that there were four

occasions during the period April 4 through May 5 on which the

account was overdrawn, and on May 3, there was a balance of just

$0.55.  These facts indicate the individual’s continuing financial

instability.

I have taken into account the individual’s assertion that his

unstable financial picture arose due to illness during 2005 and

February through May 2006.   However, that most recent illness took

place about one year ago.  I note that in the last two months,

April and May 2007, the individual has not been up to date in some

of his most basic accounts, including telephone, credit card,

Comcast and utility.  The individual has not explained why he has

not been able to pay even these basic monthly expenses in a timely

manner.  

When taken individually, none of the debt, arrearage or tardiness

is particularly grave.  Yet, when viewed as a whole, the current

financial picture at this point is not a sound one.  The individual

has a number of accounts that have been restructured or are in

collection and, in my view, there has not been sufficient time to
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establish that he will make payments on these accounts regularly and

responsibly.  Moreover, many of the additional payments he has made

on his accounts took place just days before the hearing.  I am

inclined to believe that these mitigating steps were taken simply

in contemplation of and in response to the instant administrative

review proceeding, rather than due to the individual’s overall

desire to establish an improved financial status.  In this regard,

the individual has had a troublesome financial pattern since 1989.

Because of the above factors, I am concerned that the individual may

not be committed to adhering in any long term way to a financially

responsible course of action.   

V.  CONCLUSION

As indicated above, I find that the individual’s financial status

is not yet sufficiently stable for me to conclude that he has

mitigated the Criterion L financial concerns.  It is therefore my

decision that his suspended access authorization should not be

restored.   

The parties may seek review of this Decision by an Appeal Panel

under the regulation set forth at 10 C.F.R. § 710.28. 

 

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: June 18, 2007



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 

 
           July 16, 2007 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 7, 2007 
 
Case Number:   TSO-0474 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” A local DOE Security Office (LSO) suspended the individual’s access 
authorization pursuant to the provisions of Part 710. This Decision considers whether, on 
the basis of the evidence and testimony presented in this proceeding, the individual’s 
access authorization should be restored. As discussed below, after carefully considering 
the record before me in light of the relevant regulations, I have determined that the 
individual’s access authorization should be restored. 
 
I. Background 
 
The individual has held a DOE security clearance for many years. On June 13, 2006, the 
individual reported to the LSO that he was voluntarily entering a 30-day inpatient alcohol 
treatment program. Upon his discharge from the treatment program, the LSO conducted a 
personnel security interview (PSI) with the individual to explore the extent of the 
individual’s alcohol use and the nature of his alcohol treatment.  After the PSI, the LSO 
referred the individual to a DOE psychiatrist for a forensic psychiatric examination. The 
DOE psychiatrist examined the individual in October 2006 and memorialized his findings 
in a report (Psychiatric Report or Exhibit 14). In the Psychiatric Report, the DOE 
psychiatrist concluded that the individual suffers from a mental condition, Alcohol 
Dependence, in Early Full Remission. The DOE psychiatrist further opined that Alcohol 
Dependence is an illness which causes, or may cause, a defect in the individual’s 
judgment or reliability.  At the time of the 2006 examination, the DOE psychiatrist did 
not believe that the individual was either rehabilitated or reformed from his Alcohol 
Dependence.  
   

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  Such 
authorization will be referred to variously in this Decision as access authorization or security clearance. 



 2 

In January 2007, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to 
hold a security clearance. In an attachment to the Notification Letter, the LSO explained 
that the derogatory information fell within the purview of two potentially disqualifying 
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j). 
(hereinafter referred to as Criteria H and J respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. On March 8, 2007, 
the Director of the Office of Hearings and Appeals (OHA) appointed me the Hearing 
Officer in this case. I subsequently convened a hearing in the case within the regulatory 
time frame prescribed by the Part 710 regulations. At the hearing, nine witnesses 
testified. The LSO called one witness and the individual presented his own testimony and 
that of seven witnesses. In addition to the testimonial evidence, the LSO submitted 28 
exhibits into the record; the individual tendered 13 exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the  
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 

                                                 
2  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes  or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to information that a person has “[b]een, 
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8 (j).  
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concern at Issue  
 
As previously noted, the LSO cites two criteria as the bases for suspending the 
individual’s security clearance, Criteria J and H.  To support Criterion H, the LSO relies 
on the DOE psychiatrist’s opinion that the individual suffers from Alcohol Dependence, 
in Early Full Remission, a mental condition, which causes, or may cause, a defect in the 
individual’s judgment or reliability. The LSO also relies on the DOE psychiatrist’s 
opinion to support Criterion J in the case, and the following information: (1) the 
individual received inpatient alcohol treatment in June and July 2006; (2) the individual  
told the LSO and the DOE psychiatrist that his alcohol consumption increased beginning 
in 2001 to the point where he was consuming 10-12 beers every evening; (3) the 
individual admitted to the LSO and the DOE psychiatrist that he is an alcoholic and that 
alcohol played a role in his 1996 divorce; (4) the individual was arrested in 1993 for 
Driving While Intoxicated (DWI); (5) the individual admitted to the LSO that  prior to his 
1993 DUI arrest he drove while intoxicated once per month; (6) doctors told the 
individual that his liver enzymes were elevated that that he should stop consuming 
alcohol; and (7) the individual admitted to the LSO that he went to work under the 
influence of alcohol in 2001.  
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s mental health under Criterion H, and his alcohol use 
under Criterion J.  The security concerns associated with Criteria H and J are as follows. 
First, a mental condition such as Alcohol Dependence can impair a person’s judgment, 
reliability and trustworthiness. See Guideline I of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 
2005 by the Assistant to the President for National Security Affairs, The White House. 
Second, the excessive consumption of alcohol itself is a security concern because that 
behavior can lead to the exercise of questionable judgment and the failure to control 
impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness. See id. at Guideline G. 
 
IV. Findings of Fact  
 
The individual started consuming alcohol at age 18 and continued to drink for the next 30 
years. Exhibit (Ex.) 14 at 5.  In 1993, the individual was arrested and charged with DWI 
after he was involved in an auto accident. Ex. 19. He claimed that after the 1993 DWI 
arrest, he only drank at home. Ex. 27 at 26. By 1998 the individual often consumed two 
six-packs of beer each day.  In 2001, the individual’s 20-year old son was diagnosed with  
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cancer. Ex. 14 at 5. To cope with his son’s illness, the individual increased his alcohol 
consumption. Id. The individual admitted that during his son’s illness, he went to work 
once or twice with alcohol on his breath. Ex. 27 at 38. When the individual’s son died in 
September 2001, the individual had increased his alcohol use to three six-packs of beers a 
day. Ex. 14 at 5. He continued consuming alcohol at these levels until June 2006. 
Transcript of Hearing (Tr.) at 96. Sometime in 2004 or 2005, the individual’s physician 
advised him to reduce his alcohol consumption because the individual’s liver enzymes 
were elevated. Ex. 27 at 52-54. The individual did not heed the physician’s advice. By 
June 2006, the individua l related that his life consisted of going to work, coming home, 
sitting in front of the television and drinking beer. Tr. at 94. The individual decided in 
June 2006 to enter an alcohol treatment facility because he had stopped seeing his 
grandchildren, stopped doing activities that he enjoyed, and had “lost [his] love of life.” 
Id. at 94 and 95. The individua l stopped drinking on June 13, 2006 and entered an 
inpatient treatment center on June 14, 2006. Ex.3 at 2. The individual was discharged 
from the treatment center on July 7, 2006. Id. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).3 After due 
deliberation, I have determined that the individual’s access authorization should be 
restored. I find that granting the individual a DOE security clearance will not endanger 
the common defense and security and is clearly cons istent with the national interest. 
10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
A. The Diagnosis of Alcohol Dependence 
 
The individual admits that he is an alcoholic although he is unsure about the psychiatric 
label associated with his condition. Tr. at 90. I find that the overwhelming weight of 
evidence in the case supports a finding that the individual suffers from Alcohol 
Dependence. The DOE psychiatrist clearly articulated in his Psychiatric Report and 
testified convincingly at the hearing why the individual is properly diagnosed as suffering 
from Alcohol Dependence under the criteria set forth in the Diagnostic and Statistical 
Manual of Mental Disorders, Fourth Edition, Text Revised.  Ex. 14 at 9-10; Tr. at 136-
137. The pivotal question then is whether the individual has presented convincing 
evidence that he is adequately reformed or rehabilitated from his Alcohol Dependence. 
 
 
 

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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B. Rehabilitation and Reformation from Alcohol Dependence 
 
1. The Individual’s Testimony and Documentary Evidence 
 
At the hearing, the individual described the mental transformation that led to his 
voluntarily seeking alcohol treatment. He first related that it took him five years to realize 
that alcohol could not kill the pain associated with losing his 20-year old son to cancer. 
Tr. at 113. He realized that sooner or later he had to “sober up and face the pain.” Id. He 
testified that his son’s illness and death “about killed [him],” and caused him “to lose his 
drive.” Id. at 110-111. He added, “I wasn’t the vibrant person that I’d always been; I’d 
lost my love of life.” Id. at 95.  
 
The individual testified that he realized in June 2006 that he needed to stop drinking in 
order to enjoy life again. Id. at 94-95. Accordingly, he entered an inpatient alcohol 
treatment center on June 14, 2006. Id. at 100.  He related that after he left the alcohol 
treatment center in July 2006, he attended Alcoholics Anonymous (AA) meetings for 
approximately three to four weeks. Id. at 101. He explained that he stopped going to AA 
because the group consisted of 10 to 12 bikers who used expletives for every other word. 
Id. at 128. He then tried another AA group and found that group to be less “rough” but 
still crude. Id. According to the individual, he did not feel comfortable around the people 
in the first two AA groups because “that’s not the way [he] was raised.” Id.  From mid-
August until January 2007, the individual continued to abstain from alcohol without the 
benefit of AA. 4 Id. at 103.  Sometime in the summer of 2006, the individual started dating 
the woman whom he would marry in March 2007. Id. at 102. According to the individual, 
his wife kept him from drinking during the time period that he was not attending AA. Id. 
It was his wife who introduced him to another AA group in January 2007. Id. at 101. The 
individual testified that his new AA group consists of members who are “civil and polite” 
and he feels comfortable among the members of this group. Id. at 103, 128.  He testified 
that he attends two to three AA meetings per week and had attended 50 AA meetings as 
of the hearing date. Id. at 103, 93. He provided sign- in sheets from his AA meetings to 
corroborate his testimony. Ex. D. The individual testified that he has a sponsor and is 
currently working on Step 5 in the AA program. Tr. at 107.  The individual brought the 
BIG BLUE BOOK and his 12-step book to the hearing and described briefly the content 
of those two texts. Id. at 107. He stated that each night when he comes home from AA, he 
sits down with his wife and tells her what he learned from the program. Id. at 93. 
 
When asked at the hearing how confident he is that he will not resume drinking, he 
responded, “I’m betting my life on it.” Id. at 108. He testified that he is an alcoholic who 
can never return to social drinking. Id. at 90, 129. As for his intentions with regard to AA, 
the individual stated that he intends to go to AA even if his employer fires him. Id. at 93. 
He explained that he will go to AA until the day that he dies because “staying sober is 
[his] number one priority in life.”  Id. at 125. He further explained that he needs to be in 
AA because it reminds him of what can happen if he were to resume drinking. Id. at 114.  

                                                 
4   The individual maintained at the hearing that he has the inner resolve to remain abstinent. Id. at 97. He 
analogized his decision to stop drinking with his decision to stop smoking cigarettes. Id.  He claimed that 
he used to smoke four to five packs of cigarettes a day and one day he decided to quit and did so without 
any problem. Id. 
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He also related that having an AA sponsor is very beneficial. Id. at 121. He recounted 
that when he is under stress he goes to his sponsor’s place of business to discuss matters 
with him. Id. He added that if something catastrophic were to happen in his life he would 
supplement AA with counseling. Id. at 127.   
 
2. The Wife’s Testimony 
 
The individual married his second wife in March 2007. Id. at 22. The wife stated that she 
and the individual started dating in July 2006 and saw each other everyday. Id. at 23.  She 
has never seen the individual consume alcohol. Id. The individual told her that before he 
went to the alcohol treatment center his “drinking was out of control.” She confirmed that 
the individual goes to AA approximately three times per week and has a sponsor. Id. at 
26. Since the individual has been attending AA meetings, his wife has observed that he 
enjoys life more. Id. at 27. He has expressed to his wife that he feels that he has a purpose 
in life. Id. She related that she is recovering from a substance abuse problem and that she 
and the individual met in the rehabilitation program. Id. at 32. She stated that the two 
support each other in their respective efforts to remain substance-free. Id. She testified 
that they have no alcohol in the house and are careful to ensure that all their over-the-
counter products such as mouthwash are alcohol- free. Id. at 33. 
 
3.  The In-Laws’ Testimony 
 
The individual’s mother- in- law and father-in- law testified that neither has observed the 
individual drink alcohol. Id. at 77, 85. They first met the individual approximately one 
year before the hearing. Id. at 76. After the individual and their daughter married, the 
couple lived with them for two to three months. Id. at 86. They both know that the 
individual went to “rehab” for his alcohol-related issues and that he currently attends AA. 
Id. at 81, 87. 
 
4. The Co-worker’s Testimony 
 
One of the individual’s co-workers testified that everyone at work respects the individual 
because he is one of the most dedicated and hardest working persons in the department. 
Id. at 50.  She related that the individual was diagnosed with cancer and then shortly 
thereafter the individual’s 20-year old son was diagnosed with cancer. Id. at 50.  She 
related that she often accompanied the individual to the hospital to see his son. Id. She 
stated that she watched the individual start to deteriorate as his son was dying.  Id.   
 
According to the co-worker, the individual approached her one day in 2006 and told her 
that he needed to stop drinking and would do anything that it took to accomplish that 
goal. Id. at 51. He asked for her assistance in navigating the insurance bureaucracy to find 
a treatment center. Id. at 53. He also told her that he “wanted to do the right thing and 
notify security and his employer’s medical department” immediately. She stated that 
when the individual returned to work after his inpatient treatment, he was extremely 
proud. Id. at 53. She stated that it was uplifting to see how the individual’s spirit had 
grown in a positive way. Id. at 54. She related that he became a “light” in the workplace, 
whistling and singing all the time and simply exuding happiness. Id.  
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She stated that even after the individual’s security clearance was suspended and he was 
moved to another area, he has remained focused and has kept his commitment to himself 
not to drink. Id. at 58. She added that he is a good employee who comes to work earlier 
than necessary and encourages other employees to do their best work. Id. at 62. 
 
5.   The DOE Psychiatrist’s Testimony 
 
In his Psychiatric Report, the DOE psychiatrist suggested two years of sobriety and one 
year of participation in AA as adequate evidence of rehabilitation and reformation in this 
case. After listening to the testimony of all the witnesses in the case, the DOE psychiatrist 
decided that the individual had demonstrated adequate evidence of rehabilitation from his 
Alcohol Dependence because the individual had completed an inpatient alcohol treatment 
program, had been abstinent from alcohol for one year, had attended 50 AA meetings to 
date, has an AA sponsor, and has convincingly testified that he will remain in AA for the 
duration of his life and will supplement his AA with alcohol counseling, if necessary. Id.  
In addition, the DOE psychiatrist opined that the individual has a strong support network 
in his wife, in- laws, and AA sponsor; is “locked into” AA, and has changed his attitude. 
Id. In the end, the DOE psychiatrist expressed confidence that the individual will 
continue to sustain his abstinence. Id. at 146. 
 
C. Hearing Officer Evaluation of Evidence 
 
The evidence in this case convinces me that the individual has mitigated the Criteria H 
and J security concerns before me.  The DOE psychiatrist’s opinion that the individual is 
rehabilitated and reformed from his Alcohol Dependence allays the Criterion H concerns 
surrounding the state of the individual’s mental health.  As for Criterion J, it is not only 
the DOE psychiatrist’s opinion regarding the individual’s rehabilitation in this case but 
my own common-sense determination that the individual presented compelling evidence 
that he has reformed his behavior that allows me to find that the individual has mitigated 
Criterion J.  Specifically, I am convinced from the individual’s testimony, and that of his 
wife and his co-worker that the individual has recognized that he is an alcoholic, has 
changed his attitude towards drinking, and is committed to maintaining abstinence. I was 
impressed that the individual decided to seek help for his alcohol problems on his own 
and to inform DOE security immediately of his decision in this regard. It appears from 
the record that the individual’s own battle with cancer and the loss of his 20-year old son 
to cancer were the catalysts that propelled the individual into a downward spiral with 
regard to his excessive, chronic alcohol consumption. The individual’s co-worker 
provided compelling, probative testimony about the transformation that she has observed 
in the individual, beginning with the individual’s son’s hospitalization and death and 
ending with the individual’s completion of his inpatient alcohol treatment program. I also 
found that the individual’s wife was uniquely situated to evaluate the individual’s 
drinking habits in light of her own struggle with substance abuse. The wife provided 
probative evidence that she is a source of strength and support for the individual’s 
continuing efforts to abstain from alcohol in the future. Furthermore, the individual 
provided corroborating evidence to demonstrate that he abstained from alcohol for a one-
year period and is committed to attending AA for the rest of his life. In sum, I find that  
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the individual has provided adequate evidence that he is rehabilitated and reformed from 
his Alcohol Dependence.  
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H and J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has brought forth sufficient 
evidence to mitigate the security concerns associated with both criteria at issue. I 
therefore find that restoring the individual’s access authorization will not endanger the 
common defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should be restored.  The parties may  
seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 16, 2007   
 



An access authorization is an administrative determination that an individual is eligible for access1

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred
to in this Decision as access authorization or a security clearance.
 

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

November 21, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      March 7, 2007

Case Number:                      TSO-0476

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  For the reasons set forth below, I conclude that the individual should not be1

granted a security clearance at this time. 

I.  BACKGROUND

The individual’s employer, a Department of Energy (DOE) contractor, requested a security clearance
on his behalf. During the ensuing investigation, the individual disclosed, on a Questionnaire for
National Security Positions (QNSP) dated March 23, 2005, that he had used marijuana
approximately 20 times between January 1997 and October 2004. During a Personnel Security
Interview (PSI) on September 21, 2006, the individual stated that his last usage of the drug occurred
in August 2006. PSI at 11.  

After reviewing the information generated by its investigation, the local security office determined
that derogatory information existed that cast into doubt the individual’s eligibility for a security
clearance. They informed him of their determination in a letter that set forth in detail the DOE’s
security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the
Notification Letter. The Notification Letter also informed the individual that he was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility
for access authorization. 

The individual requested a hearing on this matter. The local security office forwarded this request
to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The DOE introduced
eight exhibits into the record of this proceeding. The individual presented the testimony of a
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psychiatrist, a friend, a co-worker, his supervisor, and of his fiancee. He also testified on his own
behalf, and introduced the psychiatrist’s written report as an exhibit in this proceeding.  

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (k) and (l) of the criteria for eligibility for access to classified matter or special
nuclear material set forth at 10 C.F.R. § 710.8. Paragraph (k) pertains to information indicating that
the individual has “sold, transferred, possessed, used, or experimented with a . . . substance listed
in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled
Substances Act of 1970 (such as marijuana, cocaine, amphetamines, . . . etc.)” except as prescribed
by a physician or otherwise authorized by federal law. Under this paragraph, the Letter cites the
individual’s statements during the PSI that he used marijuana from January 1997 to August 2006,
that he purchased marijuana in 1998 and 1999 while in Amsterdam, Holland, that he used
psychoactive mushrooms in 1998, that he is aware that marijuana usage is illegal, and that he
associates with people who use illegal drugs. 

Pursuant to paragraph (l), information is derogatory if it indicates that the individual “has engaged
in any unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,
reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,
coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the
national security.” 10 C.F.R. § 710.8(l). As support for this paragraph, the Letter states that on
January 19, 2005, the individual signed a Security Acknowledgment and a DOE Clearance Criteria
Statement, which certified that the individual understood that involvement with illegal drugs could
raise doubt as to his eligibility for a security clearance. The letter further states that despite these
certifications, the individual “used marijuana in August of 2006, while being processed for a DOE
access authorization.” DOE Exhibit 1 at 2. 

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether restoring the individual’s security
clearance would compromise national security concerns. Specifically, the regulations compel me to
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances
surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and
any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”



- 3 -

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting access authorization “will not endanger the common defense and security and will
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d); see also Personnel Security
Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and 
cases cited therein. The regulations further instruct me to resolve any doubts concerning the
individual’s eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. The DOE’s Security Concerns

After reviewing the entire record in this matter, I find that the DOE has made a proper showing of
derogatory information raising legitimate security concerns under paragraphs (k) and (l) of the
criteria for eligibility for access to classified matter or special nuclear material. As previously
mentioned, the individual has admitted to smoking marijuana on multiple occasions between 1997
and 2006. Such illegal drug usage raises significant security concerns. A clearance holder who is
under the influence of a psychoactive substance may be more likely to commit a breach of security
because of impaired judgement. Moreover, illegal drug usage may be indicative of a disturbing
willingness to violate laws, rules and regulations. Using marijuana after signing certifications
acknowledging his understanding that such usage could raise doubts about his eligibility for a
clearance could also indicate a willingness to disobey security requirements.  

B. The Hearing

The individual attempted to address these serious concerns at the hearing. He testified that he
graduated from college in 1999 and, referring to his estimate during the PSI of 20 usages of
marijuana between 1997 and 2006, he stated that the vast majority of these instances occurred during
his undergraduate years. Hearing Transcript (Tr.) at 9, 14. His usage occurred in “social settings,”
with the drug always being provided by someone else. Tr. at 16. It was also during this period that
his mushroom usage occurred. The individual testified that although it was his intent at the time to
use psychoactive mushrooms, he did not believe that the mushrooms were, in fact, hallucinogenic
because he did not feel any effects. Tr. at 18. 

The individual then discussed his August 2006 marijuana usage. He stated that it occurred during
a vacation in Thailand. When he arrived in Bangkok, he wandered about the city and noticed that
“people were freely smoking pot, open air, on the street.” Tr. at 22. After traveling by boat to a
location at which he wanted to do some rock-climbing, he noticed at a nearby village that people
were again openly smoking marijuana. While dining at a restaurant in the village that evening, he
took “one puff” of a marijuana cigarette that was being passed around the table. Tr. at 21-24. He
testified that it was his belief at the time that, while such usage might “complicate things,” he “didn’t
think that it would impact necessarily the processing of [his] clearance.” Tr. at 24. This is because
he believed that there were “playing rules” before the granting of a clearance where an occasional
use of marijuana might be excused as long as he was honest and forthcoming about it, and “playing
rules” after the granting of a clearance, where such usage was strictly forbidden and could cause his
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clearance to be revoked. Tr. at 23. He stated that this belief was based on the fact that during a 2004
interview with the Office of Personnel Management, he had admitted to smoking marijuana with no
apparent impact on the processing of his clearance. Id. He specifically recalled that he later called
the interviewer to ask how “everything was processing,” and she said “Fine” and “If only all cases
were as easy as this.”Id. 

Next, the individual testified about his purchase and usage of marijuana in 1998 and 1999 in
Amsterdam, Holland. He stated that he had spent most of the summer of 1998 studying in a
laboratory in Germany, and that he and a friend who was studying in France decided to tour Berlin
and Amsterdam over the course of several days. While in Amsterdam, they “went into one of these
coffee-shop-type of establishments and we bought marijuana together.” Tr. at 26. In 1999, after
approximately a month of traveling through Europe with some college roommates, the group stopped
in Amsterdam and visited another one of the “coffee-shop-type” places, where the individual again
purchased and used marijuana. Id. The individual added that on both occasions, they purchased the
minimum amount, one marijuana cigarette.              

Prior to August 2006, the individual’s most recent marijuana usage occurred in October 2004 during
a camping trip with his current fiancée. He added that, to his knowledge, she no longer smokes
marijuana, she has not offered it to him since the trip, and they have not smoked marijuana together
since that time. He further stated that they have both matured since then, and that, whereas she was
a student in 2004, she is now a practicing attorney “with very compelling reasons not to do
marijuana.” Tr. at 43-44. 

The individual then addressed statements that he made during the 2006 PSI to the effect that he
sometimes associates with people who use drugs. He explained that he made those statements
because he is in the company of rock climbers and skiers when he engages in those activities, and
he assumed that some who engage in those activities periodically use illegal drugs. Tr. at 31-32. He
said that the statements were basically speculation on his part, and were not based on the actual
witnessing of drug usage. Id. 

Regarding the Security Acknowledgment and the Clearance Criteria Statement that he signed on
January 19, 2005, the individual said that he did not completely understand the documents that he
was signing. As “I remember the situation,” he testified, “it was after the interview that I had with
the Office of Personnel Management (OPM) representative,” and “I thought that I was signing
something that affirmed” that the information that he had provided during that interview was
accurate. Tr. at 34. He also said that he thought the documents “established the ground rules for
when you have a clearance.” Tr. at 35. However, on cross-examination, the DOE counsel pointed
out that the OPM investigator’s report indicates that the individual’s interview occurred “under
unsworn declaration on 05/11/05.” Tr. at 51-52, quoting DOE Exhibit 4. The individual responded
that although it was now apparent to him that he had not signed the documents after the OPM
interview, he had honestly thought that he had done so, and that he does not remember the
circumstances surrounding the signings, other than that he signed the documents without
understanding their true import. Tr. at 52, 54, 71. The individual concluded by saying that he has not
used any illegal drug since August 2006 and that he has no intention of ever using illegal drugs
again. Tr. at 39, 47. 
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The individual then presented the testimony of a local psychiatrist. The psychiatrist stated that he
evaluated the individual in March 2007, with a particular focus on issues relating to his character,
honesty and substance abuse potential. Tr. at 76. In conducting this evaluation, the psychiatrist
administered a battery of tests to the individual, including the Personality Assessment Inventory and
the Substance Abuse Subtle Screening Inventory. He summarized the results of these tests by saying
that they showed that “there was a very low probability of there being any type of diagnosable
substance use disorder” or any type of disorder “which might predispose a person to be dishonest
or deceitful or untrustworthy.” Tr. at 78-79. In fact, the psychiatrist went on to say that the tests have
certain “validity indicators” which are designed to detect dishonest subjects, Tr. at 80, and that the
individual’s performance on those tests shows that he “is precisely the type of individual who . . .
is honest and trustworthy and . . . deserving of holding an access authorization . . . .” Tr. at 81. 

The individual’s fiancée testified that it was she who brought along the marijuana on the 2004
camping trip, and that it was just enough for one marijuana cigarette. Tr. at 112. They don’t use
marijuana now and, to her knowledge, the individual did not use the drug from 2004 until August
2006. Tr. at 114. Concerning the August 2006 usage in Thailand, she said that she did not smoke
marijuana on that occasion, but that “a lot of people were smoking pot at that” and other restaurants,
and that based on the openness of usage, she would have thought that it was legal. Tr. at 114. Finally,
the individual’s friend, co-worker and supervisor all testified that they have never seen any
indications of illegal drug usage on his part, and that he is an honest, trustworthy and reliable person.
Tr. at 104, 107, 152, 154, 170.

C. Analysis

Although the evidence presented by the individual does establish certain mitigating factors, I do not
believe that he has successfully resolved the DOE’s security concerns under either paragraph (k) or
paragraph (l). As an initial matter, based on the psychiatrist’s testimony and the individual’s
infrequent marijuana usage since graduating from college in 1999, I conclude that the individual does
not suffer from a substance use disorder, and I find this to be of significant mitigating value. Also
significant was the individual’s candor and honesty about his drug usage. It is quite possible that this
administrative review proceeding would not have occurred if not for the individual’s honest answers
about his recent drug usage. However, the mitigating value of this candor is diminished by the fact
that honesty is required of applicants for, and holders of, security clearances. . 

Despite these mitigating factors, I am not convinced that the individual will permanently refrain from
future marijuana usage. First, unlike previous cases in which Hearing Officers have found mitigation
in a very limited drug usage history, see, e.g., Personnel Security Hearing, Case No. TSO-0230
(January 31, 2007) (four total usages); Personnel Security Hearing, Case No. TSO-0310 (May 19,
2006 (usage was “isolated incident”), or in the passage of a significant amount of time since the last
usage, see, e.g., Personnel Security Hearing, Case No. TSO-0192 (November 9, 2006) (two years);
Personnel Security Hearing, Case No. TSO-0103 (September 14, 2004) (two-and-one-half years),
the individual in this case has admitted to smoking marijuana approximately 20 times over a ten-year
period, with the last usage occurring only nine months prior to the hearing. Moreover, there is no
indication in the record that the individual has undergone substance abuse treatment, or that any
other events occurred in those nine months that would make a return to marijuana use less likely.
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See, e.g., Personnel Security Hearing, Case No. VSO-0088, July 17, 1996 (nine months of
abstinence plus successful completion of substance abuse program adequate to show rehabilitation).
The individual did state that it was his intention to permanently abstain from all future marijuana use.
However, I note that the individual made a similar statement during his May 2005 interview with
the OPM investigator, and then smoked marijuana again approximately fifteen months later. DOE
Exhibit 4 at 1; Tr. at 37-38. Given the totality of the circumstances, a nine-month period of
abstinence and the individual’s assurances about his future intentions are simply insufficient to
convince me that his chances of further marijuana usage are remote. 

The individual’s actions also demonstrate a disturbing lack of regard for the law and for security
procedures. He attempted to explain his usage of marijuana in August 2006 after signing the Security
Acknowledgment and the Clearance Criteria Statement by saying that he thought that there were
different rules regarding marijuana use before and after the granting of a clearance, and that he
signed the documents without fully reading and completely understanding their contents. However,
even if these assertions are true, they do not adequately mitigate the DOE’s concerns under
paragraph (l). First, even if the individual was not aware that marijuana usage during the processing
of his clearance was potentially disqualifying, I believe that he knew that such a usage would be of
concern to DOE Security. He had filled out a QNSP in which the DOE specifically asked about
recent drug usage. Furthermore, he testified that he knew that such usage might “complicate things.”
Tr. at 24. That he used marijuana in August 2006 despite this knowledge suggests a careless attitude
towards security concerns. In addition, completely aside from security rules and regulations, he was
certainly aware that his multiple uses of the drug in the United States were illegal. Finally, the fact
that he signed security documents informing him that further illegal drug usage could render him
ineligible for a clearance, and then used marijuana anyway, is an indication of either carelessness for
signing important documents that he did not fully read, or blatant disregard for DOE drug policy. In
either case, his actions reflected a lack of concern for legal and security requirements. The individual
has failed to adequately address the DOE’s security concerns under paragraph (l).    

V. CONCLUSION

Based on the factors discussed above, I find that valid security concerns remain under paragraphs
(k) and (l). Accordingly, I conclude that the individual has not demonstrated that granting him a
clearance would not endanger the common defense and would be clearly consistent with the national
interest. Accordingly, the individual should not be granted access authorization at this time. The
individual may seek review of this Decision by an Appeal Panel under the procedures set forth at 10
C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: November 21, 2007



1/ Criterion (j) concerns information that a person has been, or
is “a user of alcohol habitually to excess, or has been diagnosed
by a psychiatrist or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.”  10 C.F.R.
§ 710.8(j).

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.                          
                          July 27, 2007

 DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 12, 2007

Case Number: TSO-0477

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and was granted a DOE access authorization in 1987.  In
April 1993 and again in March 1997, the individual was evaluated by
a DOE-consultant psychiatrist.  Following his 1997 evaluation, the
DOE-consultant psychiatrist concluded that the individual was
suffering from Alcohol Abuse, in reported remission.  
In January 2007, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  In this letter, the Manager
states that the individual’s behavior has raised security concerns
under Sections 710.8 (j) [Criterion (j)] of the regulations
governing eligibility for access to classified material. 1/    In
addition to the DOE-consultant psychiatrist’s 1997 finding, the
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Notification Letter also refers to the following alcohol related
events or incidents involving the individual:

(l) on August 5, 2006, the individual was arrested and
charged with Driving Under the Influence (DUI) and Hit
and Run.  His breath alcohol content (BAC) registered
.23;

(2) in February 1995, he was arrested and charged with
Driving While Intoxicated (DWI);  

(3) in May 1992, he was arrested and charged with
Disorderly Conduct/Drunk in Public;

(4) on January 18, 1991, he was arrested and charged with
DWI, and his BAC registered .18;

(5) in July 1988, he was arrested for Disorderly
Conduct/Public Disturbance.  He admitted to consuming
alcohol before the arrest;

(6) on February 11, 1984, he was arrested and charged
with DWI;

(7) on April 13, 1980, he was cited for having an open
container of alcohol in his car;

(8) on March 6, 1980, he was arrested and charged with
DWI;

(9) on October 21, 1979, he was arrested and charged with
DWI.  His BAC registered .20; and 

(10) in May 1978 he was charged with evading arrest.  He
admitted to consuming alcohol prior to being charged.

See Enclosure 2 accompanying Notification Letter, Information
Creating a Substantial Doubt Regarding Eligibility for Access
Authorization.    

The Operations Office also finds that the individual completed two
court-required 18-month Driving Under the Influence programs.  In
November 2000, he completed the DOE Employee Assistance Program
Referral Option and the Recovery Assistance Program at the DOE 
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facility where he is employed.  Despite the completion of these
programs, he resumed drinking.  Id.

Finally, the Operations Office refers to the following information
concerning the individual’s alcohol use:

(1) from early to mid 2005 until August 2006, the
individual’s use of alcohol increased from a 750
milliliter bottle of rum every two weeks to five liters
of rum per month; and

(2) the individual admits that he has had problems with
alcohol since 1993, that his wife, mother and father have
expressed concerns about his alcohol consumption, and
that his numerous DWIs have negatively impacted his life
financially, physically, and psychologically.

Id.  

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter, and the
Hearing was convened in June 2007.  At the Hearing, the individual
did not contest the DOE-consultant psychiatrist’s 1997 diagnosis of
alcohol abuse, or the Notification Letter’s findings that he
consumed alcohol to intoxication in 2006 and was most recently
arrested for DUI on August 5, 2006.  The testimony at the Hearing
focused on information indicating that the individual has been
abstinent since August 6, 2006, and has been actively involved in
recovery activities.  

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a
convincing level of evidence.  10 C.F.R. §§ 710.21(b)(6) and
710.27(b),(c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the 
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government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  The standard in this proceeding places
the burden of proof on the individual.  It is designed to protect
national security interests.  The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "would not
endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE
¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so
as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may
be admitted.  10 C.F.R. § 710.26(h).  Thus, by regulation and
through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence which could mitigate
security concerns.    

Nevertheless, the evidentiary burden for the individual is not an
easy one to sustain.  The regulatory standard implies that there is
a presumption against granting or restoring a security clearance.
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, we
generally expect the individual in these cases to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE
¶ 82,769 (1995) (individual failed to meet his burden of coming
forward with evidence to show that he was rehabilitated and
reformed from alcohol dependence).  
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2/ As indicated by the testimony of the DOE-consultant
psychiatrist (TR at 17-18) and by his curriculum vitae, he clearly
qualifies as an expert witness in the area of addiction psychiatry.

3/ As indicated by his testimony (TR at 189-190) and curriculum
vitae (Individual’s Hearing Exhibit 3) and by her testimony (TR at
15-16) and curriculum vitae (Individual’s Hearing Exhibit 5), the
individual’s evaluating psychologist and the individual’s EAP
psychologist both qualify as expert witnesses in the area of
clinical psychology.

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest."  10 C.F.R. § 710.7(a).  I must examine the
evidence in light of these requirements, and  assess the
credibility and demeanor of the witnesses who gave testimony at the
hearing. 

III.  HEARING TESTIMONY 

At the Hearing, testimony was received from nine persons.  The DOE
presented the testimony of the DOE-consultant psychiatrist who
evaluated the individual in 1997. 2/    The individual, who was
represented by counsel, testified and presented the testimony of a
psychologist who conducted an evaluation of the individual in
February 2007 (the individual’s evaluating psychologist), and of a
clinical psychologist who is employed by the individual’s
employer’s Employee Assistance Program (the EAP psychologist). 3/
In addition, the individual presented the testimony of his wife,
his father, his Alcoholics Anonymous (AA) sponsor, a friend who
attends one of his AA groups, and his current supervisor.
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A.  The Individual

The individual testified that he has worked at the DOE facility
since 1982 and has made an effort to develop his skills to do the
most challenging work available there.  TR at 144-146.  He stated
that 

my release for the stress that I put myself under was to
drink.  I prided myself that if I was going to tie one on
that I didn’t go to work the next day, not because of
that but because there was no work scheduled.

TR at 148.  He stated that prior to 1995 he was arrested several
times for DUI.  In 1995 he was severely injured in an alcohol
related motorcycle accident, and after that he was more careful not
to drink and drive.  TR at 152-154.  However, he stated that he
still did not consider himself to be an alcoholic, and that the
court ordered education programs and mandatory attendance at AA did
not convince him that he was an alcoholic.  TR at 154-157.  He
testified that he stopped consuming alcohol for a few years and
that this enabled him to successfully complete the DOE’s Employee
Assistance Program Referral Option in 2000.

I went to [EAPRO] and saw the counselor, the
psychiatrist, or whatever the individual was at EAPRO.
They tested me.  I did fine – I graduated or whatever you
wanted to call it, and I was fine - life did get better
at that point, it truly did.  I met my wife, we built a
house together, life was going good.

TR at 158-159.  He stated that sometime after 2000, he started
drinking beer occasionally at social events and was soon consuming
large amounts of alcohol to relieve stress.

[the drinking] just escalated from there as . . . anger
just turned into resentment, things weren’t going my way,
they don’t appreciate me, you get into the selfish and
self-centeredness of the disease.  Before I knew it, I
was right back in the mix of things, and there is your
progressive disease full blown.

TR at 159-160.  He stated that in early August 2006, he visited his
father, who confronted him about his problem with alcohol and urged
him to go into rehab.  On the way home from this visit, he began to
feel angry that his father and his wife had arranged an
intervention, and decided to stop at a bar and drink.  
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I got inebriated at the bar and decided to get behind the
wheel of a vehicle.  I hit a concrete embankment, a
roundabout, and I think that was God’s way of hitting me
with six two-by-fours and saying, “Now, we’re going to do
this now.”

TR at 162-163.

The individual stated that as soon as he was released from the
police station, his wife helped him to check into a hospital for
detoxification from alcohol, followed by an intensive outpatient
program. TR at 166-167.  Since September 2007, the individual and
his wife have continued to attend weekly group after-care sessions.
TR at 168, Individual’s Hearing Exhibit 1.  The individual stated
that this chemical dependency outpatient program

explained a lot of the reasons why I thought the way I
thought.  It gave me basically tools in my toolbox to
know that if something is coming up, whatever it may be,
that I have something to use and hopefully be open-minded
enough to look at what’s actually going on with myself.

They used HALT - that’s hungry, angry, lonely, tired - in
the interim and in the outpatient part of it, which was
three hours a day, four days a week for four weeks.  They
suggested that I go to AA.

TR at 168.  The individual stated that he began attending an AA
meeting that he could walk to, and found that the group was serious
about sobriety.  He quickly became motivated to study and accept
the AA teachings.  He stated that he attends AA meetings five times
a week, in addition to the weekly after-care session.  TR at 172-
173.  The individual testified that he has an AA sponsor who he
calls once or twice a week and sees three or four times a week at
the AA meetings.  TR at 174.

The individual testified that when he returned to work in September
2006, he arranged to meet with an EAP psychologist once a month and
to have random tests for drugs and alcohol.  TR at 175-176.  The
individual stated that he plans to continue his monthly sessions
with the EAP psychologist.

The individual stated that he last consumed alcohol at 10:00 p.m.
on August 5, 2006, prior to his arrest for DUI, and that he intends
to remain sober for the rest of his life with the support of AA. 
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I know that I’m the type of person that can never drink
again; I firmly believe that if I do, I will die; that it
is a disease and it destroys more than just yourself.

It’s a very self-centered, selfish, self-soothing
disease, but like any disease you have to take your
medicine, and my medicine is AA.

I think if [you] don’t go to AA, you lose your
spirituality, you get back into self, and you will
relapse.

TR at 178.  The individual stated that his current friends are
drawn from his AA associations, and that he and his wife keep no
alcohol in their home.  TR at 183.  The individual was able to
recite the 12 steps of AA at the Hearing, and testified that he
currently is working on step 8.  TR at 186-187. 

B.  The Individual’s Wife

The individual’s wife testified that she met the individual in 1993
and that they have been married for ten years.  TR at 40-41.  She
stated that she first observed that the individual was drinking to
excess in 2005.  She stated that “he always drank at home, 99
percent of the time out in the garage.”  TR at 42.  She stated that
she confronted him about his drinking in the spring of 2006.

I had sat him down in the garage, and I . . . told him
that I was seeing a pattern that alarmed me, and I asked
him at that point - because I had been to Al-Anon - and
so I asked him where his bottom was.

TR at 46.  She stated that the individual answered that he was
seriously considering going into a rehabilitation program but was
worried that entering a program would cause problems with his
employer.  Id.

She stated that the individual called her from the police station
after his DUI arrest on August 5, 2006 and asked her to help him
get into a rehabilitation hospital.  She helped him get into the
hospital the next day.  TR at 50-51.  She stated that he spent four
or five days in the rehabilitation hospital, and then entered an
intensive outpatient program that lasted for 20 sessions.

He had to go in four days a week, and the fourth day, I
went in as a family member.
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TR at 53.  She stated that she and the individual continue to
attend outpatient after-care meetings every Monday evening.  Id.
She stated that “our life revolves around AA and Al-Anon right
now.”  TR at 54.  

She testified that her attendance at Al-Anon has helped her to
appreciate that she used to enable the individual’s drinking by
buying his alcohol and keeping him company while he drank.

I was a big enabler, a big co-dependent, and I’m working
on that.  I try not to enable any more, obviously.  This
is his recovery.

TR at 57.

She stated that the individual’s current recovery program is
different from the past counseling that he received because  

He’s submitted himself completely to the care of his
Higher Power, and in our case, it’s God.  He is
completely involved in this program and realizes that
there is no way that you can remain sober completely
based upon willpower, you cannot.  You have to work the
program.

TR at 61.  She stated that she believes that the individual is
extremely committed to his sobriety and will continue to attend AA
meetings frequently in the future.  TR at 69. 

The individual’s wife testified that she has not observed the
individual consume alcohol since his August 2006 DUI, and that she
believes that August 6, 2006 is his sobriety date.  TR at 55, 63.
She stated that she would be able to tell if the individual had
even one drink of alcohol, because they are always together in the
evening and she is sensitive to the smell of alcohol.  TR at 56.
She stated that since August 5, 2005 “there has not been one drop
of alcohol” in their home.  TR at 55.

C.  The Individual’s Father

The individual’s father testified that he spent his career at the
DOE facility where the individual is employed.  He stated that
since his retirement in the early 1990's, he has lived two hours
away by car from the individual.  TR at 86, 95.  He testified that
for about two years prior to the individual’s August 2006 DUI, the
individual would periodically call him on the telephone in an
intoxicated state to ask his advice about work related problems. 
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TR at 82-83. On August 5, 2006, the individual drove to his
parents’ home for lunch.  The individual’s father stated that at
that meeting he confronted the individual about his drinking, and
that the individual admitted that he had a problem with alcohol and
intended to seek treatment.  TR at 84-85, 92. Later, that evening,
the individual’s wife called and informed them that the individual
had been arrested for DUI.  TR at 85.

The individual’s father stated that since the individual started
his recovery program in August 2006, most of their conversations
have centered around what he is doing to address his drinking
problem.  TR at 88. He testified that the individual’s physical
appearance has improved greatly since he stopped drinking, and that
the individual is much calmer.  TR at 87.  He testified that he and
is wife speak to the individual frequently on the telephone and see
him at family gatherings, and that they have no suspicions that he
has ever resumed drinking.  TR at 97.

D.  The Individual’s AA Sponsor

The individual’s AA sponsor testified that he is a long time member
of AA with 25 years of sobriety.  He stated that he first met the
individual in August 2006, has been the individual’s sponsor for
several months, and that he sees the individual at “anywhere from
three to four [AA] meetings a week.”  TR at 117-118, 139-140.  The
sponsor also stated that he hears from friends that the individual
attends additional weekly meetings when the sponsor is not present.
TR at 118.  He stated that the individual is actively involved in
the AA meetings and is now the birthday secretary at their Thursday
meeting.

His responsibility is to make sure that there is a
birthday cake at that meeting once a month.  He has to
make sure that he has the coins and cards for the
birthday people at the birthday meeting. . . . [the
individual] has done a very, very good job at that.  He’s
been very responsible.

TR at 119-120.  The AA sponsor stated that he expects the
individual to call him at least once a week and discuss his
progress with the program.  He testified that he has been working
on the 12 AA steps with the individual, and that his progress has
been exceptional.  TR at 121-125.

I would say he’s done remarkably well.  He calls me more
than most of the people I sponsor.  We talk about things
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at the gut level. I probably know more about [the
individual] than members of his own family.

TR at 132-133.  He stated that the individual is on course with his
recovery and is working the steps.

He’s doing what he’s supposed to do.  If he keeps doing
that he’ll be fine.

TR at 133.  The individual’s AA sponsor stated that he is certain
that the individual has not relapsed and consumed alcohol since
August 2006.  TR at 140. 

E.  The Individual’s AA Group Friend

The individual’s support group friend testified that he is a
marriage and family therapist and an alcoholic with 47 years of
sobriety.  He stated that he has known the individual for a few
years because his wife is a good friend of the individual’s wife.
TR at 101-102.  He testified that in August 2006, the individual
began to attend an AA meeting that he attended and that he got to
know the individual better.  TR at 102.  He stated that he has been
impressed with the individual’s commitment to AA.

In my opinion, he’s making a strong effort, he’s jumped
into it, he’s getting to most meetings most days.  He’s
working with a sponsor.  I think he told me he’s halfway
through the steps, or maybe further.

TR at 104.  The support group friend stated that the individual has
the right attitude of surrender and openness for an effective
recovery, and is sincere in his efforts and goals.  TR at 105.  He
stated that the individual’s wife is providing good support for his
sobriety.  He testified that the individual knows that he also is
available for sobriety support.  TR at 111.  

The support group friend stated that he does not see the individual
frequently outside of their common AA meeting because they live in
different cities, but that they have met and talked privately on a
few occasions.  TR at 106.  Although the individual has not
consulted him professionally, the support group friend asserted
that on the basis of his observations of the individual at AA
meetings and in private discussions, he believed that the
individual’s current risk of relapse is less than ten percent.  He
stated that nothing that the individual has said or done leads him
to suspect that the individual has consumed alcohol since August
2006.
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F.  The Individual’s Current Supervisor

The individual’s current supervisor testified that he has had
frequent contact with the individual in the workplace since 1995,
and that he has been the individual’s supervisor since August 2006.
TR at 74, 75.  He stated that the individual always has been a
professional and talented employee, and that his attendance always
has been very good.  TR at 75.  He stated that the individual has
never been alcohol-impaired in the workplace.  TR at 77.  He
testified that he has not seen the individual consume alcohol since
his 2006 DUI.  He also stated that he is aware of the individual’s
rehabilitation activities.

I know that he’s going to AA.  I know that he’s embraced
the fact that he had a problem and he’s trying to correct
it. . . . I feel confident that he’s going to be a clean
and sober individual here for a long time.

TR at 79-80.

G.  The Individual’s EAP Psychologist

The individual’s EAP psychologist testified that the individual
approached his employer’s EAP in September 2006 and voluntarily
agreed to support his recovery with monthly counseling sessions
with her and by submitting himself to random workplace testing for
drugs and alcohol.  TR at 16-17, 36.  She has met with the
individual on a monthly basis since September 2006.  She stated
that because he had already completed an outpatient recovery
program and was attending AA, she viewed her work with him as being

about monitoring his recovery process and providing
additional counseling regarding potential triggers and
things like that.

TR at 17.   She stated that he now has had four or five random
tests for drugs and alcohol in the workplace, all of which have
been negative.  Tr at 19.

The individual’s EAP psychologist stated that she believes that the
individual has suffered from significant alcohol abuse in the past
and needs to maintain a very active program and sobriety support to
reduce his risk of relapse.  She stated that she believed that it
is essential for him to remain engaged in sobriety support.  TR at
20-22.
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She testified that she believes that the individual has maintained
his sobriety since the August 2006 DUI and that he is very
committed to maintaining it by remaining active in AA and by
continuing to submit to random drug and alcohol testing in the
workplace.  TR at 22, 25, 37.  She stated that the individual now
demonstrates a self-realization of his problem with alcohol.

He truly has taken on a wonderful awareness of what it
means to maintain sobriety, knowing that he is at risk
for relapse at every moment, . . . realizing that, no, I
cannot just have one drink, I can’t drink like that, I
can’t be a social drinker, and so he really seems to get
that.

TR at 26.

She stated that he has been able to cope with recent feelings of
stress and loss around the death of a cousin and of a co-worker by
seeking the support of his wife and by calling his AA sponsor.  TR
at 35.  She testified that although a year of sobriety is generally
considered standard for establishing rehabilitation, she believes
that the individual has displayed rehabilitation after ten months
of sobriety, and that his risk of relapse is low.  TR at 37-38.

H.  The Individual’s Evaluating Psychologist

The individual’s evaluating psychologist testified that he
conducted a two and one-half hour examination of the individual in
February 2007 that included a clinical interview and psychological
testing.  He also reviewed the 1993 and 1997 reports of the DOE-
consultant psychiatrist.  TR at 190-191.  In an April 2007 report,
he diagnosed the individual as suffering from alcohol abuse in
remission.  Individual’s Hearing Exhibit 4.  

After listening to the hearing testimony of the individual and his
other witnesses, the individual’s psychologist observed that prior
to his August 2006 hospitalization,

he dealt with stress in a dysfunctional way, with
alcohol, and now sees that there are techniques learned
through various programs . . . and particularly through
the 12 steps of AA, that allow him to, in a very healthy
way, deal with stress when it comes up, such as the two
or three stresses that just happened recently.

TR at 194.  He testified that the individual has displayed a
consistent and diligent involvement with recovery by thorough
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4/ The individual’s primary care physician stated in his
declaration that he had tested the individual’s liver enzyme levels
in April 2007 and that the results were normal.  Individual’s
Hearing Exhibit 2.

immersion in the 12 step program, by extending his outpatient
treatment with weekly after-care meetings, and by seeking
counseling from the EAP counselor.  He stated that in doing these
things, the individual

is demonstrating, through behavior that’s consistent
month by month since this happened, that he’s a different
person with a different attitude and showing us that he’s
determined to make this work.

TR at 195.  The individual’s evaluating psychologist testified that
after ten months of sobriety and rehabilitation activities

I feel professionally, based on what I saw in February
and the testimony that I’ve heard today, that I’m as
confident now about his success as I would be two months
from now.

TR at 196. 

I.  The DOE-Consultant Psychiatrist

The DOE-consultant psychiatrist testified after he heard the
testimony of the other witnesses at the Hearing.  He stated that he
evaluated the individual in 1993 and again in 1997, but that he has
not met with individual since that time.  He testified that he
reviewed the April 2007 report of the individual’s evaluating
psychologist as well as written declarations made by the manager of
the individual’s outpatient alcohol treatment program (the
individual’s Hearing Exhibit 1) and by the individual’s primary
care physician. 4/  He stated that based on these evaluations and
on the testimony at the Hearing, he believed that the individual’s
current diagnosis was alcohol abuse.  TR at 200.

The DOE-consultant psychiatrist testified that although the
individual’s period of sobriety was only ten months at the date of
the Hearing, he nevertheless has shown adequate evidence of
rehabilitation from alcohol abuse.  TR at 200.  He stated that the
testimony indicated that the individual “has taken very proactive
steps to maintain his sobriety.”
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From the testimony that I have heard from seven witnesses
here, and these are witnesses that are very credible -
his therapist, his wife, his father, a friend who happens
to be in the mental health field - I mean this is
something we usually do not see in an individual who is
recovering from alcoholism.  In the ten months that he
has been in remission, I believe that the progress he has
made has been exceptional.

TR at 201.  Based on this exceptional progress, the DOE-consultant
psychiatrist stated that he was willing to deviate from the one
year standard for rehabilitation and find that the individual was
sufficiently rehabilitated after ten months of sobriety.  Id.

IV.  ANALYSIS

The individual believes that his ten months of sobriety, his
completion of an outpatient treatment program, his ongoing
participation in AA meetings and EAP counseling, and his dedication
to future abstinence from alcohol mitigate the Criterion (j)
security concern arising from his diagnosis of alcohol abuse and
his history of alcohol-related legal problems.  For the reasons
stated below, I conclude that the individual’s arguments and
supporting evidence concerning his rehabilitation from alcohol
abuse mitigate the DOE’s security concerns.   

The testimony at the Hearing indicated that the individual has been
abstinent from alcohol since August 5, 2006, when he was arrested
for DUI.  This assertion is supported by the fact that he entered
a detoxification program immediately after his arrest, followed by
an intensive outpatient treatment program.  He has continued to
attend weekly after-care meetings through that program, and attends
five weekly sessions of AA.  Since September 2006, he has
voluntarily submitted to random alcohol testing in the workplace
and these tests have been negative.  He submitted the statement of
his family doctor who indicated that the results of an April 2007
liver enzyme test for the individual shows no elevated enzyme
levels that would indicate alcohol consumption.  Finally, his wife,
his father, his AA counselor, his AA group friend, his supervisor
and his EAP counselor all testified convincingly that the
individual has maintained his sobriety since August 6, 2006.
Accordingly, I conclude that the individual has established ten
months of sobriety as of the date of the Hearing.

In the administrative review process, it is the Hearing Officer who
has the responsibility for forming an opinion as to whether an
individual with alcohol problems has exhibited rehabilitation or
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reformation. See 10 C.F.R. § 710.27.  The DOE does not have a set
policy on what constitutes rehabilitation and reformation from
alcohol abuse, but instead makes a case-by-case determination based
on the available evidence.  In making this determination, Hearing
Officers properly give a great deal of deference to the expert
opinions of psychiatrists and other mental health professionals
concerning the probability that an individual will relapse. See,
e.g., Personnel Security Hearing (Case No. VSO-0027), 25 DOE
¶ 82,764 (1995) (finding of rehabilitation); Personnel Security
Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no
rehabilitation).  At the Hearing, the DOE-consultant psychiatrist
concluded that the individual has made excellent progress in his
recovery, and he indicated that the individual has achieved a
relatively low probability of relapsing into problem drinking after
ten months of sobriety coupled with an intensive recovery program.
This view was shared by the EAP psychologist and the individual’s
evaluating psychologist.
 
I agree with the conclusions of the DOE-consultant psychiatrist and
the other medical professionals.  As discussed above, the testimony
and other evidence presented at the Hearing convince me that the
individual has maintained his sobriety since August 6, 2006.  In
addition, the testimony and my positive assessment of the
individual’s demeanor convince me that he has committed himself to
sobriety through ongoing participation in AA meetings and weekly
outpatient sessions.  In particular, my assessment of the
individual leads me to accept the view of the medical professionals
that, unlike his past efforts at sobriety, the individual now has
internalized an understanding that he cannot consume alcohol, and
that he has acquired effective methods for coping with stressful
situations without alcohol.  In addition, the testimony of his
wife, his AA sponsor and the EAP counselor convince me that the
individual has established a strong support system for his
sobriety.  While a full year of abstinence from alcohol generally
is viewed as necessary for someone to demonstrate that he is at low
risk for relapsing into problem drinking, I accept the view of the
three medical professionals in this case that the individual is at
low risk for relapse after ten months of sobriety.  Accordingly, I
conclude that the individual’s risk for relapsing into alcohol use
is not unacceptably high for someone holding a DOE access
authorization, and that it now is appropriate to restore the
individual’s access authorization.

V. CONCLUSION

For the reasons set forth above, I find that the individual suffers
from alcohol abuse subject to Criterion (j).  Further, I find that
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this derogatory information under Criterion (j) has been mitigated
by sufficient evidence of rehabilitation and reformation.
Accordingly, after considering all of the relevant information,
favorable or unfavorable, in a comprehensive and common-sense
manner, I conclude that the individual has demonstrated that
granting him access authorization would not endanger the common
defense and would be clearly consistent with the national interest.
It therefore is my conclusion that the individual’s access
authorization should be restored. The individual or the DOE may
seek review of this Decision by an Appeal Panel under the
regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: July 27, 2007
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Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   March 13, 2007 
 
Case Number: TSO-0478 
 
 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as "the 
Individual") for an access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.@1  A local Department of Energy Security Office (LSO) suspended the 
Individual’s clearance after determining that it could not resolve certain derogatory information 
regarding the Individual’s mental health.  For the reasons stated below, I find that the 
Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present proceeding involves an Individual who has experienced two psychotic episodes.  
After the Individual reported the first of these episodes to the LSO, her access authorization was 
suspended pending evaluation by a psychiatrist (the DOE Psychiatrist) hired by the LSO to 
evaluate the Individual.  The DOE Psychiatrist conducted an extensive review of the Individual=s 
medical and personnel security records.  The DOE Psychiatrist also conducted a forensic 
psychiatric examination of the Individual on February 9, 2006.  After conducting his review of 
these records and his examination of the Individual, the DOE Psychiatrist issued a letter, on 
February 23, 2006, in which he stated his conclusion that the Individual has an illness or mental 
condition of a nature which causes, or may cause, a significant defect in judgment or reliability.2  
DOE Exhibit 6 at 10.  In this letter, the DOE Psychiatrist opined that “there is evidence of 
rehabilitation under 10 C.F.R. [Section] 710(c).”  DOE Exhibit 6 at 10.  Two days later, on 
February 25, 2006, the Individual was hospitalized for psychiatric treatment after experiencing a 
second psychotic episode.  The DOE Psychiatrist was subsequently informed that the Individual  

                                                 
1  An Aaccess authorization@ is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material. 10 C.F.R. ' 710.5. 
 
2  The DOE Psychiatrist did not identify the illness or mental condition that he concluded the Individual suffered 
from in this report.  
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had experienced a second psychotic episode.  As a result, the DOE Psychiatrist issued a second 
letter in which he opined “My medical opinion is . . . that there is NOT evidence of 
rehabilitation, reformation, or other behavioral changes.”  DOE Exhibit 4 at 2 (emphasis in the 
original).   
 
The LSO therefore proceeded to determine that the Individual=s disorder raises a security concern 
under 10 C.F.R. ' 710.8(h).  Section 8(h) provides that a security concern is raised when an 
individual has:   
 

 
An illness or mental condition of a nature which, in the opinion of a psychiatrist 
or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability. 

 
10 C.F.R. ' 710.8(h) (emphasis supplied).  As a result, the Individual's access authorization was 
placed in administrative review and the present proceeding was commenced.  On January 24, 
2007, the DOE issued a letter notifying the Individual that the DOE possessed derogatory 
information that created a substantial doubt concerning his eligibility for access authorization 
(the Notification Letter).  Specifically, the Notification Letter notes that the Individual Ahas an 
illness or mental condition of a nature which, in the opinion of a psychiatrist, causes, or may 
cause, a significant defect in her judgment or reliability.@  Notification Letter, Attachment at 1.  
Because the LSO had received information indicating that the Individual had discontinued using 
her psychiatric medications on two occasions, the Notification letter also asserts that the 
Individual has 
 

Engaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security. Such conduct or circumstances include, but are 
not limited to, criminal behavior, a pattern of financial irresponsibility, conflicting 
allegiances, or violation of any commitment or promise upon which DOE 
previously relied to favorably resolve an issue of access authorization eligibility. 

 
10 C.F. R. Section 710.8(l).   
 
In response to the Notification Letter, the Individual filed a request for a hearing.  This request 
was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as Hearing 
Officer.  A hearing was held under 10 C.F.R. Part 710.  At the hearing, the DOE called two  
witnesses: the DOE Psychiatrist and a DOE Security Specialist.  The Individua l called four 
witnesses: the Treating Psychiatrist, her sister, a co-worker and her supervisor.  The Individual 
also testified on her own behalf.  The record of this proceeding was closed on July 14, 2007, 
when OHA received a copy of the transcript of the hearing.  
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II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a).  
Part 710 generally provides  
 

[t]he decision as to access authorization is a comprehensive, common-sense 
judgment, made after consideration of all relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization 
will not endanger the common defense and security and is clearly consistent with 
the national interest.   

 
10 C.F.R. ' 710.7(a).  I have considered the following factors in rendering this decision:  the 
nature, extent, and seriousness of the concern; the circumstances surrounding the concern, 
including knowledgeable participation; the frequency and recency of the concern; the 
Individual's age and maturity at the time of the concern; the voluntariness of the Individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the concern, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.  See 10 C.F.R. '' 710.7(c), 710.27(a). The discussion below reflects my 
application of these factors to the testimony and exhibits presented by both sides in this case. 
 
When reliable information reasonably tends to establish the validity and significance of 
substantially derogatory information or facts about an individual, a question is created as to the 
individual's eligibility for an access authorization.  10 C.F.R. ' 710.9(a).  The individual must 
then resolve that question by convincing the DOE that restoring his access authorization Awould 
not endanger the common defense and security and would be clearly consistent with the national 
interest.@ 10 C.F.R. ' 710.27(d).  In the present case, the record shows that a valid and significant 
question has been raised about the Individual=s continued eligibility for an access authorization.  
However, the Individual has convinced me that restoring her security clearance would not 
endanger the common defense and security and would clearly be in the national interest. 
 
III.  FINDINGS OF LAW AND FACT 
 
Criterion H 
 
Two psychiatrists testified at the Hearing.  Both psychiatrists characterized the Individual’s 
condition as a Psychotic Episode, Not Otherwise Specified.  Transcript of Hearing (Tr.) at 53, 
147.  During these psychotic episodes, in which the Individual experienced auditory 
hallucinations, the Individual=s judgment and reliability were obviously severely impaired.  If an 
individual=s judgment and reliability is impaired, it is clear that allowing them access to 
classified information or special nuclear materials would endanger the common defense and 
security and would not be clearly consistent with the national interest as required by 10 C.F.R.  
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' 710.27(d).  However, the Individual=s disorder has, by all accounts, responded well to 
treatment and is currently in remission.  Both psychiatrists are in agreement that, at the time of 
the hearing, the Individual was not experiencing any symptoms of her mental illness and that the 
Individual’s judgment and reliability are currently unimpaired.  The Individual now seeks to 
have her DOE access authorization restored. 
 
The Individual=s mental condition or disorder raises a serious and significant security concern 
under 10 C.F.R. ' 710.8(h).  While the Individual is not currently experiencing any defect in 
judgment or reliability, the possibility exists that the Individual could experience another 
psychotic episode.  Consequently, I find that the DOE security office properly invoked Criterion 
H in issuing the Notification letter.  However, the existence of a security concern does not 
preclude eligibility for a DOE authorization.  The regulations provide that security concerns may 
be resolved by mitigating evidence.  10 C.F.R. ' 710.7(c).  10 C.F.R. ' 710.7(c) sets forth a 
number of factors to be considered by the hearing officer in determining whether granting an 
access authorization to an individual would not endanger the common defense and security and 
would be clearly consistent with the national interest.  Therefore, having determined that the 
Individual does suffer from a mental disorder or condition that raises significant security 
concerns, my responsibility is to make an independent assessment of the seriousness of the risk 
posed to the common defense and security and the national interest.  In that connection, I will 
consider those factors set forth at 10 C.F.R. ' 710.7(c) in my decision. 
 
Every individual with a DOE access authorization presents a security risk.  That risk includes the 
possibility that an individual will experience a mental illness.  However, in some cases, an 
individual who has previously experienced a severe episode of mental illness presents a greater 
risk of experiencing a severe episode of mental illness in the future than a randomly chosen 
member of the general population.  In order to consider whether this individual’s risk is 
acceptable, I must consider two factors: (1) the probability that a severe episode will occur in the 
future, and (2) the expected consequences if it does. 
 
A. Probability of Future Episodes 
 
Both psychiatrists who testified before me indicated that the Individual could experience another 
psychotic episode.  The DOE Psychiatrist first opined that the probability of relapse was around 
50 percent.  Tr. at 57.  However, the DOE Psychiatrist later qualified this estimate by stating it 
was not appropriate to apply it to a person who was receiving treatment since his estimate of a 50 
percent relapse rate was based upon epidemiological studies of patients who were not receiving 
treatment.  Tr. at 83.  The DOE Psychiatrist testified that even with treatment an Individual could 
still relapse, because some persons’ disorders are treatment resistant.  Tr. at 59-62.  The DOE 
Psychiatrist further testified, “I think with good care, I think it’s a favorable prognosis.” 
 
The Treating Psychiatrist testified that the Individual responded to treatment unusually quickly.  
Tr. at 149.  He further noted that the Individual had above average insight into her condition and 
was very compliant with her treatment.  Tr. at 149.  The Treating Psychiatrist testified that the 
Individual’s second episode was due to his lowering of her “medication too much.”  Tr. at 153.   
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The Treating Psychiatrist testified that she was very compliant with her treatment.  Tr. at 158.  
The Treating Psychiatrist noted that he had discussed this matter with the Individual’s family and 
that they had confirmed that fact.  Tr. at 158.  The Treating Psychiatrist testified that the 
Individual’s prognosis was very good, as long as she continued treatment.  Tr. at 157.3  Most 
importantly, the Treating Psychiatrist testified that the likelihood that the Individual would 
experience a future psychotic episode was “very, very low.”  Tr. at 159-160.  When asked to 
provide a percentage, the Treating Psychiatrist opined five percent.  Tr. at 160. 
 
Accordingly, the evidence in the record indicates that it is unlikely that the Individual will 
experience a future psychotic episode.   
 
B. Expected Consequences of Possible Future Episodes  
 
The DOE Psychiatrist testified that an individual with the right attitude towards treatment and a 
well designed and well implemented “relapse prevention plan” could resolve concerns about 
judgment and reliability.  Tr. at 62.  The DOE Psychiatrist noted that the warning signs of an 
impending episode are “not subtle” and “easy to spot.”  Tr. at 63.   
 
The Treating Psychiatrist testified that even when the Individual was in the midst of a psychotic 
episode, she did not act in a manner contrary to her duties to protect classified info rmation or 
special nuclear materials, noting that in fact the Individual emphasized security during the most 
recent episode.  Tr. at 150.  Most importantly, the Treating Psychiatrist testified that if the 
Individual were to have a relapse, she would most likely be able to detect it early enough to 
allow for effective treatment.  Tr. at 161-162. 
 
After hearing the Individual and the Treating Psychiatrist testify, the DOE Psychiatrist provided 
further testimony.  The DOE Psychiatrist testified, “I believe there is presence of adequate 
rehabilitation and reformation under 10 C.F.R. 710.7(c).”  Tr. at 181.4  The DOE Psychiatrist 
cited the high level of involvement of the Individual’s family in her treatment, her history of 
promptly reporting symptoms, her treatment by the Treating Psychiatrist, and her awareness and 
recognition of her condition as factors supporting this opinion.  Tr. at 182.  The DOE Psychiatrist 
further opined that the Individual was likely to recognize that she was having symptoms and 
would likely seek help promptly.  Tr. at 182.   
 
The testimony of both psychiatrists has convinced me that if the Individual were to begin to 
relapse, it is highly likely that this relapse would be detected at an early stage and that the 
Individual’s treating phys ician could prevent the Individual’s condition from progressing to a 
full-blown psychotic episode.  Moreover, the Individual’s history indicates that on the two 
occasions when she has experienced psychotic episodes, she sought help rather than engaging in 
dangerous or destructive acts or behavior.  That is not to say that the Individual’s mental health 
condition does not pose an increased risk to the common defense and the national interest: it is 
clear that if the Individual were to experience a future psychotic episode, her judgment and  
 

                                                 
3  The Individual’s treatment consists of psychotherapy and medication.  Tr. at 158. 
4  The DOE Psychiatrist repeatedly reiterated this conclusion.  Tr. at 182, 183. 
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reliability would be severely impaired during that episode.  But rather, I find acceptable the 
slightly increased risk that the Individual would a) experience a relapse that b) would not be 
detected in time for effective treatment. 
 
Criterion L 
 
On two occasions since her first psychotic episode, the Individual has chosen to stop taking her 
medication.  The Notification letter cites these occasions as security concerns under Criterion L.  
However, given the circumstances under which the Individual discontinued the use of her 
medication, I am not of the opinion that this criterion was properly invoked.  The first time that 
the Individual stopped taking her medicine was shortly after her first psychotic episode.  As a 
result of this episode she was hospitalized and while in the hospital she was prescribed 
medication.  Concerned about the side effects of the medications, she decided to stop taking 
them between her discharge from the hospital and her initial meeting with the Treating 
Psychiatrist.  Once she met with the Treating Psychiatrist, he explained the importance of her 
continuing to use the medications.  The Individual subsequently complied with his 
recommendation to continue taking her medications.  Subsequently, the Ind ividual was advised 
by the Treating Physician to lower the dosages of her medications.  According to the Treating 
Psychiatrist, he lowered the dosage of her medications too far and this caused the Individual to 
experience a second psychotic episode.  During the second psychotic episode, the Individual 
discontinued taking her medication.   
 
I am not of the opinion that the Individual exercised poor judgment in discontinuing medication 
until she had an opportunity to discuss her concerns about the medication with her personal 
psychiatrist.  At that time, the Individual had not had a opportunity to comprehend the full 
implications of her mental condition and the need for the medication.  The second time that the 
Individual stopped using her medication is clearly attributable to her being psychotic at the time.  
Accordingly, I am not of the opinion that the two instances when the Individual discontinued 
using her psychiatric medications raised significant security concerns under Criterion L.  
 
IV. CONCLUSION 
 
In essence, my decision is a risk assessment.  On the whole, the testimony in this case clearly 
shows that there is a slight risk that the Individual will experience a future episode of her 
disorder.  Moreover, a possibility exists that if such a relapse were to occur, the Individual would 
experience a substantial defect in judgment or reliability.  However, those risks are clearly 
mitigated by the evidence presented in this proceeding showing that the Individual is receiving 
excellent and effective preventive care and that the Individual has an excellent family and 
medical support system that would likely detect and treat any future episode before it resulted in 
a significant defect in judgment or reliability.  Furthermore, I do not believe that any security 
concerns under Criterion L exist. 
 
Accordingly, I conclude that the Individual has presented compelling evidence that warrants 
restoring her access authorization.  Since the Individual has resolved the DOE=s allegations under  
 



 7 
Criteria H and L, the Individual has demonstrated that restoring her security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Therefore, the Individual’s access authorization should be restored.  The LSO 
may seek review of this Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. 
' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 17, 2007 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                            December 3, 2007 
 

DECISION AND ORDER 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

  
Case Name:  Personnel Security Hearing 
 
Date of Filing:  March 15, 2007 
 
Case Number:  TSO-0480 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (the individual) to obtain an 
access authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons discussed below, I have determined that the 
individual’s access authorization should not be granted. 
 
I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 

In the course of processing the individual’s request for access authorization, the local DOE 
security office (DOE Security) obtained information that raised a number of concerns about his 
eligibility.  The areas of concern were the individual’s history of alcohol use, his history of 
criminal activity, and his failure to inform DOE Security of certain arrests.  After interviewing 
the individual, DOE Security determined that he had not resolved its concerns, and referred him 
to a DOE-sponsored psychiatrist (DOE psychiatrist) for evaluation of its alcohol-related 
concerns. The DOE psychiatrist evaluated the individual in November 2006, and issued a report 
in which he expressed his opinion that the individual suffered from alcohol abuse.  As a result of 
the interview and the DOE Psychiatrist’s report, DOE Security issued a Notification Letter to the 
individual.  In that letter, DOE Security stated that it had substantial doubt about the individual’s 
eligibility for access authorization based on certain derogatory information that falls within the 
purview of two potential disqualifying criteria, 10 C.F.R. § 710.8 (j), and (l) (Criteria J and L, 
respectively).1   
                                                 
1   Criterion J relates to information that a person has “been, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.”  Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or is 
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After receiving the Notification Letter, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  On March 19, 2007, the Acting Director 
of the Office of Hearings and Appeals appointed me the Hearing Officer in this case.  At the 
hearing, the individual testified on his own behalf, and called as witnesses his wife and five co-
workers.  DOE Security called the DOE psychiatrist as its only witness. The transcript of the 
hearing will be hereinafter cited as “Tr.”  DOE Security submitted 10 exhibits into the record, 
which will be cited in this decision by their exhibit number.  The individual submitted three 
exhibits into the record after the hearing. 
 
II.   Standard of Review 
 
The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency 
and the individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  
Part 710 generally provides that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.  Any doubt 
as to the individual’s access authorization eligibility shall be resolved in favor of national 
security.”  10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this 
decision:  the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct; the individual’s age and maturity at the time of the conduct; the voluntariness of the  
individual’s participation; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant factors.  
See 10 C.F.R. §§ 710.7(c), 710.27(a).  The discussion below reflects my application of these 
factors to the testimony and evidence presented by both sides in this case.  
 
III.   The Notification Letter and the Security Concerns 
 
In the Notification Letter, DOE Security cites two criteria as the bases for its concerns about the 
individual’s eligibility for an access authorization. As for Criterion J, DOE Security first relies 
on the DOE psychiatrist’s opinion that the individual suffers from alcohol abuse.  See Ex. 3 
(Evaluation Report).  It also cites the following additional information regarding alcohol-related 
arrests: (1) the individual’s 2001 arrest for Aggravated Driving While Intoxicated (DWI) and 
Open Container; (2) his 1998 arrest for DWI; (3) his 1992 arrest for felony burglary, committed 
after he had consumed a 12-pack of beer and a pint of whisky; (4) his 1986 arrest for felony 
DWI; (5) his 1984 arrest for Providing False Information to a Police Officer, committed after 
consuming alcohol; (6) his 1983 arrest for Theft and Driving Under the Influence (DUI); and (7) 
another 1983 arrest for DUI.  DOE Security also relies on these additional facts:  (1) although the 
individual stated during a May 12, 2006 personnel security interview that he intended not to 
drink to excess in the future, he told the DOE psychiatrist that he was intoxicated on July 4,  

                                                                                                                                                             
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security. . . .”  
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2006; (2) his former wife and his parents had told him he drank too much; and (3) his doctor told 
him his liver enzymes were elevated due to his alcohol consumption.   
 
With respect to Criterion L, DOE Security describes two discrete concerns.  The first regards the 
individual’s failure to provide a complete list of his arrest history, as required, when he 
completed his 2004 Questionnaire for National Security Positions (QNSP).  On that form, he 
listed the three most recent arrests set forth above, but failed to report the remaining four.  Its 
second area of concern is the individual’s criminal conduct.  The Notification Letter cites, as 
evidence of a pattern of criminal activity, the seven alcohol-related arrests listed above as well as 
the following information: (1) his 2001 arrest for Running a Red Light, Suspended License, and 
Outstanding Felony Warrant; (2) a 2001 restraining order that his former girlfriend obtained 
against him based on allegations of domestic violence; (3) a 1984 arrest warrant issued for his 
failure to pay a traffic citation fine; and (4) five arrests for shoplifting dating from 1983 through 
1987.  
 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J, and his honesty, reliability and 
trustworthiness under Criterion L.  The security concerns associated with Criterion J are as 
follows.  First, a mental condition such as alcohol abuse can impair a person’s judgment, 
reliability and trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information issued by the Assistant to the President for National Security 
Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at Guideline I; 
Personnel Security Hearing, Case No. TSO-0357, 29 DOE ¶ 82,975 (October 26, 2006).  
Second, the excessive consumption of alcohol itself is a security concern because that behavior 
can lead to the exercise of questionable judgment and the failure to control impulses, which in 
turn can raise questions about a person’s reliability and trustworthiness.  See Adjudicative 
Guidelines at Guideline G; Personnel Security Hearing, Case No. TSO-0442, 29 DOE ¶ 83,057 
(July 25, 2007).  The security concerns associated with Criterion L revolve around the deliberate 
omission of relevant facts from a QNSP, which demonstrates lack of candor and dishonesty.  See 
Adjudicative Guidelines at Guideline E; Personnel Security Hearing, Case No. TSO-0295, 
29 DOE ¶ 82,922 (May 4, 2006).  Additional Criterion L concerns arise from criminal activity, 
which calls into question a person’s ability or willingness to comply with laws, rules and 
regulations.  See Adjudicative Guidelines at Guideline J; Personnel Security Hearing, Case No. 
TSO-0373, 29 DOE ¶ 83,062 (July 30, 2007).  
 
IV.   Findings of Fact 
 
The Notification Letter recites many events in which the individual participated that have raised 
DOE Security’s concerns. The individual does not contest the facts surrounding most of these 
events; factual disputes, where they exist, will be addressed below.   
 
A.  Alcohol Abuse 
 
The individual has spoken candidly about his history of alcohol-related arrests.  He stated that, 
when he was younger, he worked in a rural setting. He would come to town only rarely, and 
would often drink too much and get into trouble.  Tr. at 21.  Alcohol also played a significant 
role in his 1992 burglary.  After consuming 12 beers and a pint of Southern Comfort, the  
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individual stole a number of items from the home of a friend, with whom, he had just learned, his 
wife was being unfaithful.  He was convicted of felony burglary and spent two years in a state 
penitentiary.  Ex. 3 at 3; see Tr. at 36-37.  In 1998, he was convicted of DWI and fined $500 
after being arrested on his return from a fishing trip during which he drank an undetermined 
number of beers.  Ex. 5 (Transcript of Personnel Security Interview) at 16-22.  His most recent 
alcohol-related arrest occurred in April 2001, when he was stopped for driving after consuming 
four to six beers within two to three hours, by the individual’s estimate, and failing a field 
sobriety test.  He was convicted of DWI, fined, and sentenced to perform approximately 70 hours 
of community service and to attend counseling.  Id. at 8-14.  The individual was excused from 
completing the course of treatment after about two months.  Id. at 28-31. 
 
In his evaluation report, the DOE psychiatrist diagnosed the individual as suffering from alcohol 
abuse, on the basis of the information he had before him at that time.  In his report, he wrote that 
the individual met the criteria for the diagnosis of alcohol abuse set forth in the Diagnostic and 
Statistical Manual of the American Psychiatric Association, Fourth Edition, Text Revision 
(DSM-IV-TR), “for much of his adult life, primarily because of his seven alcohol-related 
arrests.”  Ex. 3 at 12.  The DOE psychiatrist observed that the individual continued to consume 
alcohol, occasionally to excess, despite the fact that his doctor had told him some six months 
earlier that “his abnormally elevated liver enzyme levels were due to excessive drinking.”  Id.  
The DOE psychiatrist also expressed his opinion that the individual had not shown that he was 
rehabilitated or reformed from alcohol abuse, because he had never entered into voluntary 
treatment for this problem and because he continued to drink.  Id.  Finally, the DOE psychiatrist 
stated that if the individual were to seek treatment, adequate treatment would be Alcoholics 
Anonymous meetings or individual substance abuse counseling at least weekly for a year, in 
conjunction with abstinence from alcohol for the same period.  Id. at 12-13.   
 
B.  Criminal Activity   
 
In addition to the alcohol-related arrests and convictions described above, the individual was 
arrested in November 2001 for running a red light, driving with a suspended license, and being 
subject to an outstanding warrant.  He claimed that the light was not red, that he was not aware 
that his license had been suspended (presumably for his DWI conviction earlier that year), and 
that he was not aware of the warrant, which had been issued for failure to appear in court 
regarding a restraining order.  He served about a week of jail time for driving on a suspended 
license and a similar amount of time for his outstanding warrant conviction.  Ex. 5 at 69-74.  The 
restraining order underlying the warrant was ultimately lifted, and the ex-girlfriend who obtained 
the order submitted a document into the record of this proceeding in which she explained that she 
had been in error in seeking the order in the first place.  Individual’s Post-Hearing Submission 
(June 12, 2007) at 5.  Information in the record reveals that there was a second outstanding 
warrant issued against the individual, for failure to appear in court regarding a 1998 traffic 
violation.  The individual claimed he was unaware of the warrant, and would pay the fine.  Ex. 5 
at 76-77.  At the hearing, he stated that he had taken care of the matter. Tr. at 34; Individual’s 
Post-Hearing Submission (June 12, 2007) at 6.  Finally, the individual was arrested five times 
between 1983 and 1987, in addition to the arrests and offenses discussed above.  Four of these 
arrests were for shoplifting and the fifth was for “Failure to Comply.”  Notification Letter at 4.  
Of the five arrests, the individual could recall only one of the shoplifting arrests at the personnel 
security interview.  Ex. 5 at 79-81. 
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C.  Omissions 
 
On his 2004 QNSP, the individual listed as his police record only a 2001 Failure to Appear 
charge, his 1998 and 2001 DWI offenses and his 1992 burglary offense.  When questioned 
during his personnel security interview about the omission of his earlier arrests from the QNSP, 
the individual responded that his understanding was that he was to report only arrests, charges 
and convictions that occurred within the past ten years.  Ex. 5 at 7-8, 81-82.  Consistent with that 
understanding, he accurately portrayed his police record from the present back through and 
including his 1992 burglary conviction.  Ex. 6 at Item 23.   He did not, however, list any of his 
arrests that occurred before 1992.  During that interview, the individual stated that he did not 
intend to hide or falsify information; he was merely following the instructions he had been given 
by the person who provided the QNSP form to him.  Ex. 5 at 82.  At the hearing, the individual 
testified in a similar manner.  He did state, however, that he understood that the ten-year 
limitation did not apply to the reporting of felonies, and that was why he listed his burglary 
conviction, even though it was 12 years old at the time he was completing his QNSP.  Tr. at 79-
82. 
 
V.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I 
have determined that the individual’s access authorization should not be granted. I cannot find 
that granting the individual his access authorization would not endanger the common defense 
and security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  
The specific findings I make in support of this decision are discussed below. 
 
A. Criterion J 
 
1.  Whether the Individual Suffers from Alcohol Abuse 
 
At the hearing, the DOE psychiatrist defended his diagnosis of alcohol abuse, while admitting 
that the individual technically met none of the DSM criteria for that diagnosis.2  He stated, 
“Technically, the diagnosis of alcohol abuse is generally not made if there are no clinically 
relevant problems farther than a year away from the evaluation date.”  Tr. at 94.  He admitted 
that, in the individual’s case, the most recent alcohol-related event, an arrest for DWI, occurred 
in 2001, over five years before his evaluation.  Id.  In this case, however, the DOE psychiatrist 
employed his clinical judgment, rather than strictly applying the DSM criteria, to reach his 
diagnosis of alcohol abuse for a number of reasons.  First of all, he was concerned that the 
individual continued to use alcohol despite the fact that his physician had told him six months 
earlier that his elevated liver enzyme levels were likely due to excessive drinking.  Id. at 94-95.  
The DOE psychiatrist found additional support for that concern in the individual’s testimony that  

                                                 
2      In his report, the DOE psychiatrist also cited a section of the DSM-IV-TR that addresses the use of clinical 
judgment.  That section emphasizes that the criteria are intended for use by experienced professionals only, “to serve 
as guidelines to be informed by clinical judgment and are not meant to be used in a cookbook fashion.”  Ex. 3 at 12 
(quoting DSM-IV-TR at xxxii). 
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drinking more than two or three beers caused him what the DOE psychiatrist characterized as 
“alcoholic gastritis.”  Id. at 95.  Furthermore, the individual continued to drink even after he was 
made aware of his employer’s concern about his drinking at the May 2006 personnel security 
interview, and even after he stated, during that interview, that he would stop drinking excessively 
in order to address the employer’s concerns.  Id. at 96.  These behaviors convinced the DOE 
psychiatrist that the individual’s alcohol abuse was an “active problem.”  Id.  The fact that the 
individual drank to intoxication on July 4, 2006, after he was aware of his employer’s concerns 
and after committing to stopping such behavior demonstrated to the DOE psychiatrist that the 
individual was “unwilling or unable to change [his] drinking patterns.”  Id. at 97.    
 
The DOE psychiatrist also found that the individual’s attitude toward his 2001 treatment 
program was “cavalier,” both in terms of poor attendance and in non-compliance with the 
requirement that he abstain from alcohol during the course of the treatment.  Id. at 104.  The 
DOE psychiatrist felt that at the time of the evaluation, the individual did not think that he had 
ever had a problem with alcohol, that he was not recognizing the risk that continued drinking, 
even moderately, could lead to intoxication and ensuing legal problems, and that he was ignoring 
the continuing medical problem evidenced by his elevated liver enzymes.  Id. at 105.   
 
The evidence in this case clearly supports the DOE psychiatrist’s diagnosis of alcohol abuse. The 
individual has a long and significant history of alcohol-related incidents, including five arrests 
for drinking while driving, and a felony burglary conviction for which he spent two years in a 
state penitentiary.  He continues to consume alcohol, drinking in a manner he considers 
responsible, without the benefit of treatment or counseling.  This chosen pattern of consuming 
alcohol has caused him to become intoxicated within the year preceding the hearing.  Finally, his 
reliance on gastritis to control his volume of consumption is ill-placed. 
 
2.  Whether the Individual Has Achieved Rehabilitation 
 
At the hearing, the individual testified about his drinking habits over the years.  He pointed out 
that many of his alcohol-related arrests arose from “running around getting drunk and getting in 
trouble” when he was single.  Id. at 21.  He testified that he has cut back on his alcohol 
consumption since those days.  Id.  He stated that one reason for drinking less is that he did not 
want to risk the financial loss that might arise from decisions he made while under the influence 
of alcohol:  “I’m older and, you know, I’ve got too much to lose now. . . . If I get in trouble I lose 
it all, and I don’t want to start from ground one again.”  Id. at 29.  He also testified that he had 
been suffering from acid reflux for the past year, and that condition limited the amount he could 
drink.  Id. at 21-22.  From his testimony, it appears that he no longer frequents bars; he drinks 
only at home, drinks only one or two beers at a time (more than that creates stomach pain that he 
cannot treat with acid reflux medication), and does not leave the house after he has been 
drinking.  Id. at 26, 32.  He further stated that the last time he was intoxicated was July 4, 2006, 
and the last time he drank any alcoholic beverage was about a month before the hearing, when he 
drank two beers.  Id. at 30-31.  When asked about his future intentions regarding alcohol 
consumption, he responded, “I like—you know, I like to have a beer every once in a while.”  Id. 
at 31.  He maintained that he had never been told that he should stop drinking.  Id. at 32.   
 
The individual also testified about treatment he received for his alcohol consumption.  Only his 
2001 DWI conviction—his fifth alcohol-related driving violation—required him to participate in  
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any form of treatment.  Ex. 5 at 12, 20-21, 26-27.  During his personnel security interview, the 
individual explained that the court-ordered counseling he received consisted of weekly group 
sessions and one-on-one meetings with a counselor over the period of two months.  Id. at 12-15.  
When the interviewer asked why the counseling record revealed that the individual had been 
non-compliant with the court-order treatment plan, the individual replied that he attended the 
counseling sessions faithfully until his employer felt the effects of September 11, 2001.  Id. at 28.  
He was then required to be at work for 12 to 14 hours a day, assisting in implementing security 
upgrades.  Tr. at 27.  He related that he obtained permission to stop attending his treatment 
program from the counselors, his probation officer, and ultimately the judge who had sentenced 
him.  Id. at 28; Ex. 5 at 29-31.   
 
In addition to his own testimony about his current level of alcohol consumption, described 
above, the individual also offered the testimony of his wife and five co-workers.  The 
individual’s wife testified that she has known the individual for six years and been married to 
him for five.  Tr. at 67.  She stated that he has not been arrested since she has known him, and 
that his drinking has tapered off significantly during the same period.  Id. at 69-71.  She testified 
that he was last intoxicated on July 4, 2006, and that he currently drinks one to two beers once a 
month, because his stomach bothers him if he drinks more than that.  Id. at 71-72, 75-76.  
Finally, she expressed her opinion that her husband intends to stop drinking alcohol altogether.  
Id. at 72.  The other witnesses who testified on the individual’s behalf were co-workers and 
supervisors who had known him for at least one and a half years and as long as eight years.  Two 
of them had spent time with the individual outside of work as well.  They uniformly testified that 
he has never drunk alcohol or been intoxicated at work.  Those who have seen him drink alcohol 
stated that they have never observed him consuming more than three or four beers in one setting 
and that he had never appeared intoxicated.  Id. at 11, 18, 60-61.   
 
After considering the testimony he heard during the hearing, the DOE psychiatrist expressed his 
opinion that the individual still faces a moderate risk of encountering alcohol-related problems in 
the future.   Id. at 114.  While he conceded that the individual fell into a less risky category than 
earlier in his life, when he was drinking more heavily, the DOE psychiatrist nevertheless 
believed that a number of factors contributed to the risk the individual currently faces.  Id.  His 
continued drinking, while usually in moderation, can lead, and has led, to heavier drinking, such 
as on July 4, 2006.  His strong and independent nature serves him well in many aspects of his 
life, but also may explain his tendency to ignore the advice of others, such as those who have 
counseled him to stop drinking.  Id. at 112, 116.  He has employed questionable judgment in not 
stopping his alcohol consumption to satisfy his employer.  Id. at 116.  Finally, the DOE 
psychiatrist expressed his opinion that controlled drinking, such as the individual is currently 
practicing, is not an alternative to abstinence in his case at this time.  Id. at 121.3 
 
 

                                                 
3      During the course of the hearing the individual offered to submit additional documents in support of his request 
for access authorization.  One of those documents contained the results of laboratory tests administered on a urine 
sample obtained by the individual’s physician on March 27, 2007.  Individual’s Post-Hearing Submission (June 12, 
2007) at 2-4.  After reviewing those results, the DOE psychiatrist submitted a statement to the record indicating that 
no information contained in those results changed any of the conclusions he had reached in his testimony at the 
hearing.  E-mail from DOE Psychiatrist to DOE Counsel (June 13, 2007). 
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Having reviewed the DOE psychiatrist’s well-considered reasoning of the facts presented in this 
case, I find that his diagnosis and conclusions mesh with a common-sense evaluation of the 
record.   He pointed out that the individual has an extensive history of adverse consequences 
from intoxication, including five DWIs and DUIs as well as jail time.  He also pointed out that, 
despite the individual’s assertion that he has never been told to stop drinking, his physician told 
him that his liver enzyme levels were elevated due to alcohol.  Furthermore, the individual is 
aware, from his own experience, that excess alcohol intake irritates his stomach beyond 
treatment, and he is also aware the DOE is concerned about his consumption of alcohol to the 
extent that his access authorization is under scrutiny.  Nevertheless, he continues to drink 
alcohol.   
 
Because the individual continues to consume alcohol, it is reasonable to consider whether he has 
the skills and support to make responsible decisions about drinking.  The only treatment he has 
received was court-ordered and not completed.  Even assuming that the treatment program was 
discontinued with the permission of the court, the DOE psychiatrist was of the opinion that it 
was insufficient to teach the individual how to handle his alcohol consumption effectively.  For 
example, the individual was unable to recall any goals of the program.  Ex. 5 at 31.  Moreover, 
the individual testified that his wife drinks alcohol and occasionally gets intoxicated when 
entertaining company.  Tr. at 27.  Although the individual and his wife both testified that he has 
cut back on his consumption, I fail to see structures in place to ensure that he will do so in such a 
consistent manner that DOE security’s concern in this area is mitigated.   
 
Balancing the evidence presented regarding the individual’s involvement with alcohol, I find 
negative elements in the facts before me that outweigh the positive ones. The individual contends 
that his alcohol-related arrests occurred long ago, when he was young and single.  However, his 
two most recent arrests took place in 1998 and 2001, when he was in his late thirties and early 
forties, so it is difficult to argue that his arrests can be attributed to youth.  Moreover, although it 
appears that he drinks more responsibly during those periods when he is married, I am not 
convinced that the external influence of his wife is sufficient to mitigate the legitimate concern 
that the individual may become intoxicated in the future, particularly in light of the evidence that 
the individual’s wife drinks alcohol, and at times to excess.  See Personnel Security Hearing, 
Case No. TSO-0012, 28 DOE ¶ 82,918 (May 23, 2003) (external controls not sufficient 
mitigation). 
 
While it is positive that the individual intends to drink responsibly, and in fact has not been 
intoxicated since July 4, 2006, I am not convinced that he has the tools to succeed with that 
intention.  Of primary concern to me is the individual’s frame of mind regarding alcohol 
consumption.  First of all, I note an inconsistency in the evidence, in that the individual’s wife 
testified that the individual wants to stop drinking altogether.  Tr. at 72, 74.   To the contrary, the 
individual testified that he does not see the need to stop, because he believes he can control his 
drinking.  This discrepancy indicates that the individual has not been straightforward with his 
wife, and serves as evidence that she may be even less able to support him as he strives to control 
his drinking.  As for being able to control his drinking, he disagrees with the DOE psychiatrist, 
and acknowledges that disagreement.  Id. at 87-88.  Furthermore, he disagrees with the DOE 
psychiatrist’s opinion that he needs additional treatment or counseling to achieve his goal of 
drinking responsibly.  Id. at 29-30.  Notwithstanding the testimony regarding the individual’s 
strength of character, I cannot find sufficient evidence in the record to support the individual’s  
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assertion that he can achieve responsible drinking when faced with a medical expert’s opinion 
and diagnosis.  By choosing not to participate in any form of treatment or counseling, the 
individual may be less likely on his own to avoid the pitfalls that alcohol has placed before him 
in the past.  In the end, the risk that he will resume drinking to intoxication is simply too great to 
entrust him with access authorization.  See Personnel Security Hearing, Case No. TSO-0286, 
29 DOE ¶ 82,945 (July 24, 2006) (no mitigation where absence of treatment in conjunction with 
failure to acknowledge alcohol problem).   
 
For all the reasons set forth above, I find that the individual has not mitigated the security 
concerns associated with his alcohol abuse under Criterion J. 
 
B.   Criterion L 
 
1.  Omission of Information from the QNSP 
 
Failing to provide a full and accurate accounting of one’s personal history on a QNSP is a prime 
example of conduct that tends “to show that the individual is not honest, reliable, or 
trustworthy,” raising a legitimate concern about eligibility for access authorization.  See 
Personnel Security Hearing, Case No. TSO-0512, 29 DOE ¶ _____ (November 1, 2007) (and 
cases cited therein) (DOE relies on holders of access authorization to be honest and trustworthy).  
In the present case, however, the individual has presented evidence that he believed the person 
who provided him the QNSP form had instructed to limit his responses to most of the questions 
on the QNSP to the ten-year period preceding the date of his completion of the form.  Ex. 5 at 
82; Tr. at 80.4  He understood, however, that he was to report all felonies, regardless of age.  He 
adhered strictly to those rules in his responses.  I found him to be a credible witness, giving 
straightforward answers even when they were not in his interest.  His candid nature was 
demonstrated by the fact that the information he omitted from the QNSP was much less 
significant that the information he included—not only were those offenses older, but they were 
less severe in character.  Nevertheless, despite this candor, the individual exercised poor 
judgment when he relied on oral instructions that clearly contradicted the written instructions on 
the QNSP.  Therefore, even if I accept his testimony regarding this matter, I cannot find that the 
individual has successfully mitigated DOE Security’s concern with respect to his omissions of 
information from his 2004 QNSP.   
 
2.  Criminal Activity 
 
Additional derogatory information that raises concerns about the individual’s honesty, reliability 
and trustworthiness flows from two categories of arrests and offenses:  those in which alcohol 
was a factor and those in which it was not.  The alcohol-related arrests have been discussed 
above. These incidents demonstrate that the individual’s judgment and reliability have been 
questionable in the past. Because I have concluded that DOE Security’s concerns regarding his 
alcohol consumption have not been mitigated, I must correspondingly conclude that his 
judgment and trustworthiness with respect to alcohol-related arrests remain concerns under  

                                                 
4      The individual did not identify the person who instructed him to limit his responses to the past ten years.  The 
individual has therefore not met his burden of establishing that this person was an authorized representative of the 
security program, on whom it was reasonable to rely for the accuracy of the instructions. 
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Criterion L as well.  See Personnel Security Hearing, Case No. TSO-0373, 29 DOE ¶ 83,062 
(July 30, 2007). 
 
DOE Security cites a number of additional incidents, in which alcohol was not apparently a 
factor, that nevertheless raise further questions regarding the individual’s honesty, reliability and 
trustworthiness.  The individual has presented mitigating evidence regarding some of the more 
recent incidents.  For example, I am convinced, by the consistency of the individual’s statements 
made during his personnel security interview, his testimony at the hearing, and the explanation 
his ex-girlfriend provided, that the restraining order was most likely secured on an incorrect 
determination that the individual had engaged in domestic violence.  I am also convinced that the 
individual is trying to keep himself out of trouble.  Nevertheless, much of his testimony 
demonstrates a lack of attention to the consequences of his offenses.  For example, although he 
paid the fines associated with an old traffic ticket after he was made aware of it, it appears that 
the fines went unpaid for eight years because he forgot to pay them.  Ex. 5 at 77.   He also 
testified that he was not aware that his license had been suspended after his DWI conviction, nor 
was he aware that he had had a court date regarding the restraining order.  Id. at 70, 71.  Whether 
due to lack of understanding or lack of concern, his ignorance of these matters does not mitigate 
DOE Security’s concerns regarding the individual’s non-alcohol-related arrests and offenses.  
Even if I were to discount the individual’s numerous arrests from the 1980s as youthful 
indiscretions, I must still confront his unreliability in complying with rules and regulations, 
which leaves a question in my mind as to whether he is willing or able to abide by rules and 
regulations that govern handling of classified material.  It is therefore my opinion that the 
individual has not mitigated all of the security concerns that DOE Security has raised under 
Criterion L. 
 
VI.  Conclusion 
 
As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(j) 
and (l) in determining that it could not grant the individual’s access authorization without 
resolving concerns raised by derogatory information it received regarding the individual.  For the 
reasons I have described above, I find that the individual has not sufficiently mitigated the 
security concerns raised in this case.  I therefore cannot find that granting the individual’s access 
authorization would not endanger the common defense and security and would be consistent 
with the national interest. Accordingly, I have determined that the individual’s access 
authorization should not be granted.  The individual may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 3, 2007 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
  
Case Name:  Personnel Security Hearing 
 
Date of Filing:  March 27, 2007 
 
Case Number:  TSO-0481 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to obtain an access 
authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons discussed below, I conclude that the individual’s 
access authorization should be granted. 
 
I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 

In the course of processing the individual’s request for access authorization, the local DOE 
security office (DOE Security) obtained information that raised a concern about his eligibility.  
The areas of concern were the individual’s Bad Conduct Discharge from the military, his guilty 
plea to the charges of Misappropriation of Government Property and Improper Disposal of 
Government Property, and a history of financial irresponsibility.  After interviewing the 
individual, DOE Security determined that he had not resolved its concerns, and obtained 
authority to conduct an administrative review proceeding under 10 C.F.R. § 710.9. The 
proceeding was initiated when DOE Security issued a Notification Letter under 10 C.F.R. 
§ 710.21.  In that letter, DOE Security stated that it had substantial doubt about the individual’s 
eligibility for access authorization based on certain derogatory information that fell within the 
purview of one potential disqualifying criterion, 10 C.F.R. § 710.8(l) (Criterion  L).1   

                                                 
1   Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security. . . .”  
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After receiving the Notification Letter, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  On March 28, 2007, the Acting Director 
of the Office of Hearings and Appeals appointed me the Hearing Officer in this case.  At the 
hearing, the individual testified on his own behalf, and called as witnesses his wife and a former 
supervisor.  The transcript of the hearing will be hereinafter cited as “Tr.”  DOE Security has 
submitted eight exhibits into the record, and the individual has submitted two exhibits. 
 
II.   Standard of Review 
 
The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency 
and the individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  
Part 710 generally provides that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.  Any doubt 
as to the individual’s access authorization eligibility shall be resolved in favor of national 
security.”  10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this 
decision:  the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct; the individual’s age and maturity at the time of the conduct; the voluntariness of the  
individual’s participation; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant factors.  
See 10 C.F.R. §§ 710.7(c), 710.27(a).  The discussion below reflects my application of these 
factors to the testimony and evidence presented by both sides in this case.  
 
III.   The Notification Letter and the Security Concerns 
 
In the Notification Letter, DOE Security cites Criterion L as the basis for its concerns about the 
individual’s eligibility for an access authorization.  The derogatory information that raised the 
concerns falls into two forms of conduct, criminal behavior and financial irresponsibility.  While 
serving in the military, the individual’s supervisor ordered him to dispose of surplus computer 
equipment in a prescribed manner.  Rather than follow that order, the individual delivered the 
equipment to a friend who ran a local computer business, and received money in exchange for 
the equipment.  He ultimately pled guilty to two charges of mishandling military property, served 
a sentence in the brig, and was discharged for “Bad Conduct” in 1998.  In addition, a credit 
report revealed that the individual had four unpaid debts:  one secured by a judgment against him 
which the individual asserted had been paid, one charged off, one of which the individual 
claimed no knowledge, and one that he thought he had completely repaid.     
 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s honesty, reliability and trustworthiness under Criterion L.  Criterion L 
concerns that arise from criminal activity call into question a person’s ability or willingness to 
comply with laws, rules and regulations.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 
National Security Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at 
Guideline J; Personnel Security Hearing, Case No. TSO-0373, 29 DOE ¶ 83,062 (July 30, 2007).   
Financial irresponsibility raises a different set of concerns, because failure to live within one’s 
means may indicate poor self-control, lack of judgment, or unwillingness to abide by rules and 
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regulations.  See Adjudicative Guidelines at Guideline F; Personnel Security Hearing, Case No. 
TSO-0264, 29 DOE ¶ 83,023 (March 16, 2007). 
 
IV.   Findings of Fact  
 
The Notification Letter recites the events in which the individual participated that have raised 
DOE Security’s concerns. The individual does not contest the facts surrounding these events.  In 
fact, DOE Security received its information entirely from the individual himself, through his 
responses on his Questionnaire for National Security Positions (QNSP), which he signed on 
November 8, 2005 (Exhibit 6), and the statements he made during a Personnel Security Interview 
conducted on August 2, 2006 (Exhibit 7). 
 
A.  Criminal Conduct While in the Navy  
 
The individual joined the Navy at age 18 and served for almost nine years.  Exhibit (Ex.) 7 at 5.  
When he was 23 or 24, his supervising officer directed him to dispose of surplus computer 
equipment by arranging to have it sent to a Navy disposal facility.  Id. at 6.  Instead of complying 
with instructions, he removed the equipment from the base, keeping some of it for himself at his 
apartment, and selling some of it to a friend who operated a computer store. Id. at 7; Tr. at 19.  
He engaged in this activity over a period of a year or more.  Tr. at 19.  He estimates that he 
received $300 to $400 in exchange for the equipment he sold.  Ex. 7 at 22.  None of this activity 
was detected by the Navy.  Id. at 7. 
 
About a year after he stopped improperly removing the computer equipment, the Navy 
investigated the disappearance of two laptop computers.  The individual was not suspected of 
any involvement in the disappearance, as he was not at work when it occurred.  Nevertheless, he 
was questioned about the event along with all the officers and enlisted persons working at the 
facility.  He took that opportunity to confess to the investigator about the activity in which he had 
engaged.  Id.  On the basis of the information he provided to the investigator, the individual was 
court-martialed, and pled guilty to charges of Misappropriation of Military Property and 
Improper Disposal of Military Property.  Id. at 8, 19-21.  Because of his plea bargain, he was 
released from confinement after serving 100 days of a six-month sentence, but he was also 
sentenced to a fine and a reduction in rank and pay, and given a Bad Conduct Discharge.  Id. at 
8, 21. 
 
B.  Financial Irresponsibility 
 
Four debts formed the basis for DOE Security’s concerns about the individual’s questionable 
handling of financial matters.  According to a credit report DOE Security obtained, in July 1999 
a creditor obtained a $2444 judgment against the individual.  Id. at 8.  A second debt, in the 
amount of $2431, was charged off by the creditor after going unpaid.  Id. at 10.  The credit report 
also lists a debt of $476 as past due.  At the time of the personnel security interview, the 
individual did not recognize the creditor’s name, which was a collection agency, nor could he 
recall what transaction might have resulted in that debt.  Id. at 11.  Finally, the individual 
recognized the creditor of a $397 past-due debt as the Navy credit union.  At some point before 
he admitted his wrongful activity to the investigator, he had accepted a re-enlistment bonus.  
After he was discharged, he was informed that the bonus had to be repaid.  He repaid the bonus 
in installments, and at the time, he believed he had repaid the entire amount.  During the 
personnel security interview, DOE Security confronted him with this debt, and he believed it was 
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a portion of the bonus or some charge associated with the bonus.  Id. at 11-12.  The evidence in 
the record clarifies that the claimant of the $476 debt was a collection agency charged with 
recovering the $397 debt to the Navy credit union; they are one and the same debt, the higher 
figure representing the sum of fees and charges tacked onto the original debt.  Tr. at 84. 
 
V.  Analysis 
 
I note that the individual has been candid and thorough in providing DOE Security with the 
information it has requested throughout this proceeding.  On the basis of that information, DOE 
Security had legitimate concerns about the individual’s eligibility for access authorization.  The 
individual has not challenged the derogatory information.  A finding of derogatory information 
does not, however, end the evaluation of evidence concerning an individual’s eligibility for 
access authorization.  See Personnel Security Hearing (Case No. VSO-0244), 27 DOE ¶ 82,797 
(affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794 
1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (affirmed by 
OSA, 1998).  In the end, like all Hearing Officers, I must exercise my common-sense judgment 
in deciding whether the individual’s access authorization should be granted after considering the 
applicable factors prescribed in 10 C.F.R. § 710.7(c).  Therefore, I must consider whether the 
individual has produced sufficient evidence of mitigation to resolve the security concerns raised 
by his criminal activity and financial irresponsibility. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I 
have determined that the individual’s access authorization should be granted. I find that granting 
the individual his access authorization would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific 
findings I make in support of this decision are discussed below. 
 
A. Criminal Conduct  
 
The individual has been forthright throughout this proceeding in providing full disclosure about 
his wrongdoing for which the Navy court-martialed him and sentenced him to confinement.  He 
has also acknowledged formally to DOE Security that he engaged in criminal conduct and has 
attempted to demonstrate that he has reformed his behavior.  After considering his explanation of 
the criminal activity, the consequences he accepted and endured for that activity, its occurrence 
ten years in the past, his change of character since that time and the motivations for that change, 
and his behavior since that time, I have determined that there is little likelihood that the 
individual will engage in similar activity or any other conduct that tends to show that he is not 
honest, reliable, or trustworthy.  
 
The individual explained at the hearing that he had been injured while on duty at sea, and was 
continually re-injuring himself.  He was bitter and disillusioned about the way the Navy had 
treated him with regard to the injury. Tr. at 9-10, 25.  Due to consolidation of operations, the 
facility in which he worked was losing storage space, and his commander stated that he wanted 
old, unused computer equipment to be disposed of.  Tr. at 11, 37.  Following standard disposal 
practices would have resulted in delays of a year or more before the equipment might be 
removed.  Ex. 7 at 6.  Partly in an effort to satisfy his superior and partly, he now admits, out of 
revenge for his perceived poor treatment by and disappointment in the Navy, he decided to 
dispose of the equipment in his own way:  by taking some of it to his apartment and by selling 
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some of it to a friend who ran a small computer company, for which he received a store credit of 
about $300 or $400.  Id. at 12, 22, 37.  In hindsight, he admits that his commander did not intend 
to give him liberty to dispose of the equipment as he wished, but at the time he convinced 
himself that his actions were justified.  Id. at 12.  He removed computer equipment from his 
facility for a year or more.  Id. at 18-19.   
 
About a year later, two laptops disappeared from his facility.  Id. at 13.  The Navy investigated 
the disappearance, questioning all the personnel involved with computer equipment, including 
him.  Id. at 27.  During the year between when he stopped removing computer equipment and 
this investigation, he had a change of heart.  He became a born-again Christian, active in his 
church and in Bible study.  Id. at 13.  Although he had nothing to do with the laptops’ 
disappearance, he seized the opportunity to confess to the investigator about his past 
wrongdoing.  Id. at 13-14.  He stated that he spoke up at that time, despite the strong possibility 
that he could have escaped detection, because his conscience was nagging him.  Id. at 13.    
Whether motivated by spirituality or not, the individual stepped forward voluntarily to admit the 
truth.  Such behavior indicates to me a substantial change in behavior and demonstrates an effort 
to redress his earlier wrongful behavior.  The consequences he endured for speaking up were 
significant: demotion, fines, confinement, and ultimately a Bad Conduct Discharge.  Id. at 15.  
He then decided that he would look forward and commit to doing his best at whatever job he 
could find.  Id. at 15, 16, 50.  Saddled with his Bad Conduct Discharge, he accepted low-paying 
jobs, including one as a trash collector.  Id. at 16.   
 
After a few years and some luck, he managed to secure a position in information technology. Id.  
In the five years he stayed with that company before moving to his present position, he earned 
the respect and trust of his employer.  His supervisor at that employer testified at the hearing.  He 
stated that the individual had informed him about his past.  Id. at 139.  Nevertheless, the 
supervisor found the individual to be a trustworthy employee, who ironically was responsible for 
vast quantities of computer equipment, and arranged for the individual’s promotion to a 
managerial position.  Id. at 139-40.  His wife pointed out at the hearing that the individual was in 
a position to continue to abscond with computer equipment while working for that employer, but 
never did.  Id. at 130. 
 
Considering the evidence before me, I have determined that the individual’s criminal conduct 
belongs to his past.  First of all, it occurred in a single context roughly ten years ago.  There is no 
evidence that the individual has engaged in any similar activity since then, even though he was 
later in a position to do so.  After he engaged in the wrongdoing, he underwent a transformation 
of character, which gave him insight into his criminal behavior and led him to admit his 
wrongdoing despite the consequences.  Since then, he has effectively started over, committing to 
doing his best in his profession, getting married, raising children, and attending to the needs of 
his family.  It is therefore my opinion that the individual has mitigated the security concerns that 
DOE Security raised under Criterion L with respect to his criminal conduct while he was serving 
in the Navy. 
 
B. Financial Irresponsibility  
 
Once a pattern of financial irresponsibility has been established, an individual must demonstrate 
a new pattern of financial responsibility in order to mitigate or resolve the security concerns 
raised by the established pattern of financial irresponsibility.  Personnel Security Hearing (Case 
No. TSO-0170), 29 DOE ¶ 82,811 (2006); Personnel Security Hearing (Case No. TSO-0108), 
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26 DOE ¶ 82,764 at 85,699 (1996).  In the present case, the individual has demonstrated that his 
pattern of financial irresponsibility is in his past, that he is now financially responsible, and that 
he is likely to continue to be so in the future.     
 
At the hearing, the individual explained how he had come to accumulate his debts.  He was 18 
years old when he enlisted in the Navy and remained single throughout his military service.  Tr. 
at 10.  Because he had no financial responsibilities, he was not careful with his money, and 
purchased what he desired without restraint, including large purchases on time.  Id. at 16-17, 50, 
53.  As a result of the Bad Conduct Discharge, he forfeited a substantial re-enlistment bonus that 
he had already received, which created another debt he had to repay.  Id. at 52.  Moreover, after 
he was discharged, he had difficulty finding work; employers were not enthusiastic about hiring 
a person with a Bad Conduct Discharge.  Id. at 16.  Consequently, he continued to be unable to 
meet his repayment schedules for purchases he made through loans.  It was during this period 
that one creditor obtained a judgment against him and others wrote off his debts as uncollectible.  
When he eventually found a well-paying job, he repaid the re-enlistment bonus quickly.  Ex. 7 at 
12-13. 
 
His testimony comports with the other evidence in the record.  He pled guilty to 
Misappropriation of Military Property and Improper Disposal of Military Property in 1997, 
served his sentence in the brig in late 1997 and early 1998, and was discharged in late 1998.  The 
judgment against him dates from 1999.  Ex. 6 (QNSP) at 7-8.  The dates of the other debts are 
not in the record, but it is evident that they were incurred while he was in the Navy or shortly 
after he was discharged, while he was still living in the same metropolitan area in which he 
served. 
 
The individual and his wife further testified at the hearing about how his spending pattern 
changed and how he now handles his financial affairs.  After his discharge and a few years of 
working at low-paying jobs, he landed a well-paying job in the computer industry.  Tr. at 16.  He 
repaid the re-enlistment bonus the Navy forfeited after his guilty plea; he believed he had repaid 
the amount in full until a related debt appeared on a credit report that DOE Security obtained 
years later.  Id. at 84-85.  About six years ago, he married and started a family.  Id. at 50 
(testimony of individual), 122 (testimony of wife).  His wife stated that she knew about the 
individual’s bad debts before they married.  Id. at 116. She testified that her belief was that he 
had made poor decisions about money when he was single, but that his poor money management 
in the past was not representative of the husband and father he is now.   Id. at 124-25.  He and his 
wife kept up with current expenses, which increased as children came along.  Id. at 122.  They 
intended to pay off his old, written-off debts when they could, but they felt those debts were not 
as important to pay off as the debts they were currently incurring.  Id. at 88-89, 121.   
 
The individual’s management of his finances has changed significantly since he married.  He and 
his wife are frugal in their spending, as he demonstrated at the hearing:  their larger purchases 
were either required by the family, for example, a bigger car when his mother-in-law joined the 
household, or home improvements that were both needed and would increase the resale value of 
their home.  Id. at 66-67, 68, 73, 76.  When the opportunity arose, they consolidated their credit 
card debt onto new credit cards that charged no interest.  Id. at 53, 55, 57.  Although such 
consolidation did not reduce their debt, it will ultimately reduce the cost of repaying those debts.  
Moreover, when DOE Security confronted him with its concerns about the charged-off debts 
from his time in the Navy, they used retirement savings to pay them off.  Id. at 107-110.  A 
recent credit report, which DOE Security entered into the record and which was discussed in 
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detail at the hearing, establishes that the debts that raised DOE Security’s concerns have now 
been repaid.  See Ex. 8.  Finally, at the hearing, the individual presented a detailed, current 
budget for his household, which set forth the take-home incomes of the individual and his wife 
and the family’s expenses, including the mortgage; payments on car loans, outstanding credit 
card debt, and home improvement purchases; commuting costs; child care; utilities; groceries; 
entertainment; and medical care not covered by insurance.  Id. at 55-82.  The presented budget 
demonstrates that the family now has more than sufficient income to meet its expenses. 
 
I am convinced that the individual’s financial irresponsibility is no longer a security concern.  He 
is clearly and painfully aware of how he mismanaged his finances when he was single and bore 
no responsibility for support of anyone other than himself.  He is now 36 years old, and nearly a 
decade has passed since he incurred the debts that raised DOE Security’s concerns.  Through his 
wife’s influence and guidance, as well as his own internal compass, he has significantly changed 
how he manages his money from his single days.  He and his wife have been settling accounts to 
clean up the individual’s credit, to the extent they could, since they married six years ago.  Id. at 
127-28.  Once DOE Security made him aware that his charged-off debts raised security concerns, 
he and his wife repaid them immediately, rather than waiting until they felt they were in the 
proper financial position to do so, in accordance with their chosen strategy.  His current financial 
picture is solid:  the family income exceeds its current expenses—including the servicing of 
existing debts—by a comfortable margin.  In light of his current pattern of financial 
responsibility and his demonstrated ability to meet his current household expenses, it is my 
opinion that the individual has mitigated the security concerns that DOE Security has raised 
under Criterion L with respect to his former pattern of financial irresponsibility.  
 
VI.  Conclusion 
 
As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8 (l) in 
determining that it could not grant the individual’s access authorization without resolving 
concerns raised by derogatory information it received regarding the individual.  For the reasons I 
have described above, I find that the individual has sufficiently mitigated those security 
concerns.  I therefore find that granting the individual’s access authorization would not endanger 
the common defense and security and would be consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should be granted.  The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 3, 2008  
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*  The original of this document contains information which is subject to withholding from disclosure under 5 U.S.C. 
552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
 
                                                                  June 27, 2007 
 
         DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 3, 2007 
 
Case Number:  TSO-0482 
 
This Decision concerns the eligibility of xxxxxxxxx (hereinafter "the individual") for an access authorization.  The regulations 
governing the individual's eligibility are set forth at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material."  This Decision will consider whether, based on the testimony 
and other evidence presented in this proceeding, the individual’s access authorization should be granted.  For the reasons 
detailed below, it is my decision that the individual’s access authorization should be granted.   
 
      I. BACKGROUND 
 
On January 5, 2007, the DOE issued a notification letter to the individual.  Attached to the notification letter was a statement 
entitled “Information creating a substantial doubt regarding eligibility for an Access Authorization” (hereinafter referred to as 
the “information statement”).  The information statement indicates that the individual, who is currently 29 years old, was 
arrested on three occasions for Driving While Intoxicated (DUI):  February 2006; June 1997; and November 1996.   The 
notification letter also indicates that in March 2000 the individual was cited for public urination after consuming alcohol, and 
in April 1999 he was charged with procurement of alcohol for a minor.   
 
On November 1, 2006 the individual was evaluated by a DOE consulting psychiatrist.  In her November 9 report the DOE 
consulting psychiatrist determined that the individual met the criteria for Alcohol Abuse.   
The information statement indicates that the DOE consulting psychologist’s diagnosis of alcohol abuse raises a security 
concern under Criteria J and H. 10 C.F.R. §710.8(j) & (h).  The notification letter informed the individual that he was 
entitled to a hearing before a hearing officer in order to respond to the information contained in the notification letter.  The 
individual requested a hearing. I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) 
and (g), I convened a hearing in this matter (the hearing). 
 
The individual’s attorney indicated that his client agrees with the DOE consulting psychiatrist’s diagnosis and the facts 
specified in her report.  Transcript of Hearing (Tr.) at 14.   The individual believes that the hearing testimony demonstrated 
that he has been abstinent since February 10, 2006.   The individual believes his 15 month period of abstinence, change in 
lifestyle, attendance at Alcoholics Anonymous (AA), 
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participation in an outpatient treatment program and commitment not to consume any alcohol in the future indicate that he is 
rehabilitated.  Below is a summary of the testimony at the hearing. 
 
 II. HEARING TESTIMONY 
 
A.  The DOE Consulting Psychologist 
 
The DOE consulting psychologist was the first witness at the hearing.  She testified that in November 2006 she diagnosed 
the individual with Alcohol Abuse.  Transcript of Hearing (Tr.) at 11.  She testified that “. . . at the time of the evaluation, [the 
individual] had already started a good effort to rehabilitate himself, but I just did not consider it was enough [period of 
abstinence] at the time of my evaluation.”  Tr. at 12.  She testified that at the time of her evaluation she recommended that 
the individual maintain his abstinence and enroll is an in an alcohol counseling program and/or AA. Tr. at 13.   
 
B.  The Individual  
 
The individual testified that he last consumed alcohol on February 9, 2006.  Tr. at 16.  The individual testified that he has 
made “an oath to my family and my friends to remain abstinent for the rest of my life.” Tr. at 26.    He testified “I don’t plan 
on ever going back to consumption of alcohol in the future.”  Tr. at 119. 
 
The individual testified about his attendance at treatment programs.  He testified that he was involved in an outpatient 
treatment program for five weeks during February and March 2007.  However, he did not complete that program because 
he was dismissed for poor attendance.  Tr. at 18.   He testified that the poor attendance was a result of his need to take care 
of his son.  He indicated that he works during the day and his girl friend starts work at 5 p.m.  Therefore, he is responsible 
for child care in the evening.  He had difficulty finding child care and therefore missed a number of meetings.  Tr. at 18 and 
31.  For the four weeks prior to the hearing, he has been attending a second outpatient counseling program.  This eight week 
program meets three days a week for three hours.  Tr. at 17.   The individual testified that he has been successful at obtaining 
child care for his son and therefore has not missed any of the meetings of the second counseling program.  The individual 
submitted a letter from the second program’s counselor stating the individual has attended all counseling sessions.  
Individual’s Exhibit A.  
 
The individual also testified that he is participating in AA.  Tr. at 22.  He testified that he attends two or three meeting per 
week.  Tr. at 22.  He testified that he has a sponsor whom he talks to “almost nightly.”  Tr. at 23.  The individual submitted 
his AA attendance sheets showing that he started attending AA in May 2006 and that he has attended 70 AA meetings.  
Individual’s Exhibit B.  The individual testified that he is currently working the AA steps and is on step 4.  Tr. at 110 and 
118.  He testified that he plans to continue to attend AA meetings. 
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C.  The Individual’s Family 
 
1.  The Individual’s Girl Friend 
 
The individual girl friend testified that she is 26 years old and that she met the individual in July 2000.  Tr. at 150.   Soon after 
they met, the individual moved into her apartment.  Tr. at 153.   They had a child together in 2002.  Tr. at 154.   They have 
lived together for the entire period and have plans for the future.  She testified that they are a committed family.  Tr. at 169. 
 
She testified about the individual’s use of alcohol.  She stated that prior to February 2006, the individual would drink 
regularly and sometimes he became severely intoxicated.  Tr. at 156.  However, after the February 2006 DUI the individual 
stopped drinking completely and has not consumed any alcohol since that time.  Tr. at 157.   She testified that during the last 
year she has occasionally consumed alcohol.  However, there is no alcohol in their home.  She testified that because her 
brother is an alcoholic, she is familiar with problems caused by alcohol.  Tr. at 151.  She and the individual talk about the 
individual’s abstinence.   The individual tells her about his AA meetings and has encouraged her to stop her occasional 
consumption of alcohol.  Tr. at 158.   She testified that she has asked the individual if he misses alcohol consumption.  He 
has told her that that he does not miss alcohol consumption.  Tr. at 158. 
 
The individual’s girl friend testified about the child care problems that caused the individual’s absences from his first 
counseling program.  She testified that the individual has arranged for his brother to live with them so that his brother is 
available to take care of the child during the evening hours while she works and while the individual is attending AA meetings 
and his counseling program.  Tr. at 151-153.  She testified that the individual believes AA and that his counseling program 
are helping him “make things better.”  Tr. at 163. 
 
She concluded by testifying that she does not believe the individual will consume alcohol in the future because “he really has 
goals with our family, his job.  We want to get a house, get a new car.  I want a new baby.  So I know he’s not going to 
drink again.”  Tr. at 169.    
 
2.  The Individual’s Second Cousin 
 
The individual’s second cousin testified that the individual is the same age as her children.  When he was young, he was at 
her home on a daily basis and stayed at her home for extended periods when he was a child.  Tr. at 45.   
 
When the individual was arrested in February 2006, he called her to pick him up from the detention center. Tr. at 46.  She is 
aware of the individual’s problems with alcohol.  She testified that when the individual first told his family that he was 
committed to abstinence she believed that he would soon return to consuming alcohol.  Tr. at 50.   She testified that since 
February 2006, she has been at 10 or more family functions at which alcohol was served.  Tr. at 49.  He has not consumed 
alcohol at any of the events.  Tr. at 47.   Over the last 15 months she has seen the individual demonstrate the ability to remain 
abstinent.  She now believes he will continue his abstinence.  Tr. at 51. 
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3.  The Individual’s Father 
 
The Individual’s father testified that he was divorced in 1990 and that he was given custody of his four children.  Tr. at 124.  
He testified that in order to take proper care of his children he gave up alcohol in 1991.  Tr. at 124.  He testified that prior to 
February 2006, he recognized that his son had a problem with alcohol.  He tried unsuccessfully on a number of occasions to 
convince his son to stop consuming alcohol.  He testified that his son is now accepting his responsibilities as a father and that 
he has seen a “complete change in him since [February 2006].” Tr. at 126.  He stated that “I’m really glad for him.  You 
know, I hope for the rest of his life he never ever drinks again.”  Tr. at 125.   
 
He further testified that since February 2006 the individual and his girlfriend have become “closer and they are spending, you 
know, more time doing things, like going to the show or, you know, going out and taking the little boy to the zoo and 
activities that that, more of a family type activities.”  Tr. at 144.   
  
D.  The Individual’s Friends 
 
The first friend testified that he has known the individual for seven years.  He currently sees the individual twice a week when 
they play softball.  Tr. at 60.  He testified that he used to drink alcohol with the individual.  Tr. at 60.  About a week after his 
February 2006 DUI, the individual told him about the incident.  Tr. at 61.  He testified that since that time the individual’s 
behavior has changed and he has stopped consuming alcohol.  “So you know, more time with the family, less time with 
buddies.  I guess those sorts of changes is what I’m getting at.”  Tr. at 62.  He testified that initially he tried to get the 
individual to have a beer.  Tr. at 63.   The individual turned down his suggestions.  Since February 2006 he has witnessed 30 
occasions where alcohol was served and where the individual did not consume any alcohol.  Tr. at 69.   
 
The first friend testified concluded by testifying that the individual is “taking responsibility for [his problem].”  Tr. at 68.  
“He’s carrying that burden . . . he actively thinks about his life, and in the context of his family and his future and not just 
himself.”  Tr. at 68.  He believes the individual will “move forward and can’t be backpedaling and kind of backsliding 
through life.”  Tr. at 68.       
 
The second friend testified that he has known the individual for three years.  Tr. at 72.   They work together and he also 
plays softball with the individual.  Tr. at 73.  He noticed in March 2006 that the individual was no longer consuming alcohol 
at their soft ball games.  Tr. at 74.  It was clear to him that the individual “has come to the realization that he needs to stop, 
yes.”  Tr. at 79.   
 
E.  The Individual’s Co-workers 
 
The first co-worker testified that he was the individual’s trainer when he arrived at the site about four years before the 
hearing.  He also played on the individual’s softball team.  The team plays twice a week for four months in the spring.  
Tr. at 57 .  Prior to 2006, he saw the individual consume alcohol at the games.  Since February 2006, he has not seen 
the individual consume alcohol.  
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The second co-worker testified that approximately five years ago, when the individual was graduating from a local junior 
college, he helped recruit him to work at the DOE.   Tr. at 91.  He sees him twice a week at the work site and believes that 
the individual is reliable.  Tr. at 94.   
     
The third co-worker testified that he has known the individual for two years.  During that period, he usually sees the 
individual daily.  Tr. at 99.  He testified that the individual is a good worker.  Tr. at 101.   
 
F.  The DOE Consulting Psychiatrist. 
 
After hearing the testimony, the DOE consulting psychiatrist testified for a second time.  She cited with approval the 
individual’s 15 month abstinence.  She also testified about two other factors showing that the individual has taken meaningful 
steps towards rehabilitation.  She stated that since the November 6, 2006 evaluation the individual more clearly recognizes 
that if he returns to consuming alcohol he will have alcohol related problems.  She pointed to the individual’s statement that 
he admits at AA meetings that he is an alcoholic and the testimony that he has tried to get his father to attend AA to support 
her conclusion that the individual now recognizes that he can not consume alcohol in the future.  Tr. at 177 and 180.  
Second, she noted that  the individual has strong family support for his abstinence.  She testified that his father understands 
that the individual has alcohol problems and the individual’s girl friend is also starting to recognize that the individual will need 
help to maintain his abstinence.  Tr. at 178.    
 
She concluded her testimony by stating that “I think with all the new information considered in this hearing that the probability 
of [the individual] relapsing in the immediate foreseeable future is relatively low.”  Tr. at 183.  

 
III. REGULATORY STANDARD 

 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements imposed by 10 
C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal matter, where the 
government would have the burden of proving the defendant guilty beyond a reasonable doubt.  Once a security concern has 
been raised, the standard in this proceeding places the burden of proof on the individual to bring forth persuasive evidence 
concerning his eligibility for access authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording the individual an 
opportunity of supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come 
forward at the hearing with evidence to convince the DOE that restoring her access authorization "would not endanger the 
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
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This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that there is a 
presumption against granting or restoring an access authorization.  See  Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) ("clearly consistent with the national interest" standard for the granting of access authorizations indicates "that security 
determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), 
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of an access authorization).  Consequently, it is 
necessary and appropriate to place the burden of persuasion on the individual in cases involving national security issues.  In 
addition to her own testimony, the individual in these cases is generally expected to bring forward witness testimony and/or 
other evidence which, taken together, is sufficient to persuade the hearing officer that restoring access authorization is clearly 
consistent with the national interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to whether granting an 
access authorization would not endanger the common defense and security and would be clearly consistent with the national 
interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that "[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, favorable and unfavorable, as 
to whether the granting of access authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, and 
assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
The question before me is whether the individual’s period of abstinence and his rehabilitation efforts are sufficient to mitigate 
the security concern related to the diagnosis of alcohol abuse.  I  recognize that there are a few weaknesses to his showing.  
First, the individual’s understanding of his alcohol problem is relatively unsophisticated.   Second, his girl friend is only 
starting to understand that the individual needs strong support to maintain his abstinence.   
 
Nevertheless, I am convinced that this individual meets the DOE standard for rehabilitation.  The testimony at the hearing of 
the individual, his friends and family convinced me and the consulting psychiatrist that the individual has been abstinent since 
February 10, 2006.  Therefore, on the date of the hearing the individual had been abstinent for slightly over 15 months.  
Furthermore, the individual has attended seventy AA meetings and, as of the date of the hearing, has almost completed an 
intensive outpatient treatment program.   I believe that the individual has a strong commitment to abstinence and he has the 
model of his father, who has maintained his abstinence since 1991 without a sophisticated understanding of his alcohol 
problem.  Therefore, I agree with the DOE consulting psychiatrist that the individual’s 15 months of abstinence, his 
commitment to future abstinence and continued participation in AA indicate that the risk that the individual will relapse is 
relatively low.   Accordingly, I find that the individual has adequately mitigated the DOE’s Criteria J and H security concerns. 
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 V. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concern under Criteria J and H of 10 C.F.R. §710.8.  In 
view of the record before me, I am persuaded that granting the individual access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest.  Accordingly, I find that the 
individual's access authorization should be granted.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 2001.  66 Fed. 
Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed by an Appeal Panel.  10 
C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 27, 2007 
 
 
 
 



 
 
 
 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 8, 2007 
 
Case Number:   TSO-0483 
 
This Decision concerns the eligibility of xxxxxxxxxxx (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 In this Decision I will consider whether, on the basis of the testimony and 
other evidence in the record of this proceeding, the individual’s access authorization 
should be granted. As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the individual’s access 
authorization should not be granted.  
 
I. Background 
 
The individual’s past and current illegal drug use is the crux of this case. In a Notification 
Letter dated January 7, 2007, the DOE advised the individual that it possessed reliable 
information that created a substantial doubt regarding her eligibility to hold a security 
clearance. In an attachment to the Notification Letter, the DOE specifically enumerated 
the derogatory information at issue and stated that the information fell within the purview 
of two potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. 
§ 710.8, subsections (k) and (l) (hereinafter referred to as Criteria  K and L respectively).2   
 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 

2  Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established 
pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, 
amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to 
dispense drugs in the practice of medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8 
(k). Criterion L relates in relevant part to information that a person has “[e]ngaged in any unusual conduct 
or is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security  . . .” 10 C.F.R. § 710.8(l). 
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Upon her receipt of the Notification Letter the individual exercised her right under the 
Part 710 regulations by requesting an administrative review hearing. On April 10, 2007, 
the Director of the Office of Hearings and Appeals (OHA) appointed me the Hearing 
Officer in this case. I subsequently convened a hearing within the time prescribed in the 
regulations. At the hearing, two witnesses testified. The LSO called one witness and the 
individual presented her own testimony. In addition to the testimonial evidence, the LSO 
submitted eight exhibits into the record; the individual tendered two exhibits.  
 
II. Standard of Review 
 
The Hearing Officer=s role in this proceeding is to evaluate the evidence presented by the 
agency and the individual, and to render a decision based on that evidence.  See 10 C.F.R. 
' 710.27(a).  Part 710 generally provides that A[t]he decision as to access authorization is 
a comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of 
access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest. Any doubt as to the individual=s access authorization 
eligibility shall be resolved in favor of national security.@  10 C.F.R. ' 710.7(a).  I have 
considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct; the individual=s 
age and maturity at the time of the conduct; the voluntariness of the individual=s 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors. See 10 C.F.R. '' 710.7(c), 710.27(a).  The discussion below reflects 
my application of these factors to the testimony and exhibits presented by both sides in 
this case. 
 
III.       Findings of Fact  
 
The individual is an applicant for a DOE security clearance.  On November 11, 2005, she 
completed and executed a Questionnaire for National Security Positions (QNSP) in 
which she revealed that she had used marijuana and hallucinogenic mushrooms within 
the last seven years. Exhibit (Ex.) 6.  Three days later, on November 14, 2005, the 
individual executed a Security Acknowledgment in which she acknowledged that her use 
or involvement with any illegal drug could jeopardize her eligibility for a DOE access 
authorization. Ex. 5. 
 
On September 25, 2006, the DOE conducted a personnel security interview (PSI) with 
the individual to explore, among other things, the extent and recency of the individual’s 
illegal drug use. During the PSI, the individual stated that she had used a variety of illegal 
drugs in the past. Ex. 7 at 7-8. Specifically, she related that she had used opium once in 
December 1999, hashish six times between 2002 and 2003, and hallucinogenic 
mushrooms four times between 2000 and 2003. Id. at 7, 20-27-30-33. In addition, the 
individual stated that she has smoked marijuana since 1995 and continues to use that 
illegal substance twice per week as of September 2006. Id. at 9-11. The individual further 
related that between 2001 and 2003, she acted as a “middleman” by purchasing marijuana 
for others. Id. at 20. She also related that she closely associates with persons, including 
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her current roommate, who regularly use or are involved with illegal drugs.  Id. at 32. The 
individual admitted at the PSI that she understood that her employer prohibits the use of 
illegal drugs. Id. at 40-41. She expressed her belief in the PSI that marijuana should be 
legalized and stated her view that what she does at home is her private business. Id. at 38. 
At the hearing, the individual revealed under oath that she currently smokes marijuana 
five times per week. See Transcript of Hearing (Tr.) at 59. 
 
IV. Analysis 

 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. After 
due deliberation, I have determined that the individual=s access authorization should not 
be granted at this time.  I cannot find that such a grant would not endanger the common 
defense and security and would be clearly consistent with the national interest.  10 C.F.R. 
' 710.27(a).  The specific findings I make in support of this decision are discussed below. 
 
A. The Derogatory Information and the Associated Security Concerns 

 
The DOE invoked Criterion K in this case because the individual admitted past and 
current illegal drug use. From a security perspective, the use of an illegal drug can raise 
questions about an individual’s reliability and trustworthiness, both because illegal drugs 
can impair a person’s judgment and because the action can raise questions about a 
person’s ability or willingness to comply with laws, rules, and regulations. See Guideline 
H of the Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House.  
 
As for Criterion L, the DOE cited the following facts to justify its reliance on that 
criterion in this case. First, the individual used marijuana even though she knew that her 
employer prohibited it. Second, she continued to use marijuana after executing security 
forms which expressly enumerated prohibited activities, including the use of illegal 
drugs. The individual’s continued use of illegal substances in express contravention of 
her employer’s and the DOE’s workplace drug policy is problematic from a security 
standpoint because her unwillingness to comply with the law calls into question her 
honesty, reliability and trustworthiness. See id., Guideline E. 
 
B. Mitigation 
 
The individual has provided no testimonial or documentary evidence to mitigate the 
Criteria K and L concerns at issue in this case. In fact, the individual’s testimony that she 
smokes marijuana five times a week indicates that she has increased the frequency of her 
use of that illegal substance since the 2006 PSI, a fact that lends further support to the 
allegations before me.  
 
With regard to Criterion K, the individual expressed her viewpoint at the hearing that 
marijuana should not be illegal and that it is not as “bad” as tobacco and alcohol. Tr. at 
45. She also argued that her judgment is not impaired when she smokes marijuana 
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because she uses the drug in a responsible manner.3  Finally, she contended that her use 
of marijuana has not adversely affected her ability to do her job and cited her 
performance appraisals as support for that argument. Id. at 55, 89. I find all these 
arguments to be unavailing.  
 
The individual’s current use of marijuana alone is sufficient for me to conclude that she 
has not mitigated Criterion K.  Other factors that militate against mitigation in this case 
are the following: (1) the individual is a frequent user of an illegal drug (five times a 
week); (2) she intends to continue using marijuana; (3) she still associates with persons 
who smoke marijuana; and (4) she has no intention of changing her friends or 
environment to minimize her contact with persons who use illegal drugs. 
 
As for Criterion L, the individual admitted that during her seven-year employment with a 
DOE contractor she knew that she was violating her employer’s “zero tolerance” drug 
use policy when she continuously smoked marijuana. Id. at 69-70. At the hearing, she 
claimed that she does not “see her job as being so important to national security that 
she’d stop smoking marijuana.” Id. 81. When asked at the hearing if she had read and 
understood that section of the Security Acknowledgement that she had signed which 
expressly prohibited the use of illegal drugs by security clearance holders, the individual 
responded affirmatively. Id. at 42.  She explained her actions in this regard by stating that 
she does not want a security clearance. Id. at 43.  She claimed that it was her employer’s 
decision, not hers, to apply for the security clearance. Id. When questioned why she did 
not want the security clearance, she responded that she does not want the responsibility 
associated with holding a security clearance and does not “have the desire to be held to 
that standard.” Id.   
 
At the hearing, the individual challenged the DOE’s allegation that her use of marijuana 
undermines, from a security standpoint, her honesty, reliability and trustworthiness. She 
claimed that had it not been for her admission on a security form that she had used illegal 
drugs, the DOE would not have known this fact.  Id. at 30-31. The individual is mistaken 
on this matter. The DOE had received information from the background investigation 
conducted by the Office of Personnel Management that revealed the individual’s history 
and current use of illegal drugs.  
 
The individual claimed at the hearing that she would discontinue her use of marijuana if 
she actually had to work with classified information. Under cross-examination, the 
individual admitted that she “went back on her word” when she told the personnel 
security specialist in 2006 that she would not use drugs after the PSI. Id. at 87.  She stated 
that she stopped using marijuana for one week after the PSI and then resumed because “I 
knew that I didn’t need a clearance.” Id. at 88.  I find that the individual’s action in this 
regard further impugns her honesty, reliability and trustworthiness and casts aspersion on 
her claim that she would stop using marijuana if she worked with classified information.   
 

                                                 
3   She testified that she does not drive if she has used a lot of marijuana and is careful about not using too 
much marijuana when she is consuming alcohol at the same time. Id. at 64. 
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In sum, the individual has presented no documentary or testimonial evidence that 
persuades me that she has mitigated the security concerns at issue in this proceeding.  I 
therefore find that the individual’s access authorization should not be granted. 
 
V. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria K and L.   
After considering all the relevant information, favorable and unfavorable, in a 
comprehensive common-sense manner, including weighing the testimony and other 
evidence presented at the hearing, I have found that the individual has not brought forth 
any evidence to mitigate the security concerns advanced by the LSO under either of those 
two criteria. I therefore cannot find that granting the individual’s access authorization 
would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I have determined that the individual’s access 
authorization should not be granted. The parties may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: 
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This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization.  The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual should be 
granted access authorization.  For the reasons detailed below, 
access authorization should not be granted at this time.   
 

I. BACKGROUND 
 
The Individual has worked for a DOE contractor for most of the past 
thirty years and has held a clearance during portions of his 
career.  He is now an applicant for a clearance.   
 
At the time of the current application, the Individual had been 
arrested six times for driving under the influence of alcohol 
(DUI):  in 1981 (twice), 1982, 1987, 1990, and 1995, and had been 
in several alcohol treatment programs over the years.  In addition, 
in 1998, the Individual had an episode of major depression with 
psychotic features. 
 
In July 2006, the local security office (LSO) conducted a personnel 
security interview (PSI) of the Individual.  DOE Ex. 10.  After the 
PSI, the LSO referred the Individual to a DOE consulting 
psychiatrist (the DOE Psychiatrist).  In October 2006, the DOE 
Psychiatrist evaluated the Individual and issued a report.   DOE 
Ex. 3 (the DOE Psychiatrist’s Report).   
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The DOE Psychiatrist diagnosed the Individual as suffering from 
“major depression, recurrent, severe with psychotic features.”  DOE 
Ex. 3 at 10-13.  The DOE Psychiatrist noted the 1998 episode, as 
well as a current, active episode.  Id. at 15.  As for the current 
depression, the DOE Psychiatrist stated, inter alia, that the 
Individual was obsessively worried that in the 2006 PSI, he 
minimized his level of alcohol consumption.  Id. at 5, 8, 11.  The 
DOE Psychiatrist reported that a future episode of major depression 
with psychotic features was “highly likely.”  Id. at 15.          
 
The DOE Psychiatrist also diagnosed the Individual as suffering 
from alcohol abuse.  DOE Ex. 3 at 12.  The DOE Psychiatrist noted 
that in 1993 a DOE psychiatrist advised the Individual not to 
consume alcohol and that in 1998 and 2002 a second DOE psychiatrist 
diagnosed the Individual with alcohol abuse and recommended 
treatment and abstinence.  Id. at 2-4.  See also DOE Exs. 5, 7, 9 
(2002, 1998, and 1993 psychiatric reports).  The DOE Psychiatrist 
noted the Individual’s assurances in 1995 and 2006 that he would 
not consume alcohol, his treatment programs, relapses, and history 
of elevated liver enzyme during his periods of drinking.  Id. at 2-
5, 12.  Finally, the DOE Psychiatrist noted the Individual’s report 
that he resumed drinking in 2004 – sometimes to excess, including 
an incident a month prior to the psychiatric interview.  Id. at 5. 
The DOE Psychiatrist recommended a two-year treatment program and 
two years of sobriety. Id. at 11. 
 
In January 2007, the LSO issued a Notification Letter, citing three 
security concerns.  DOE Ex. 1.  First, the Notification Letter 
cited the concern that the Individual has a mental illness that 
causes a defect in judgment and reliability.  10 C.F.R. § 708.8(h) 
(Criterion H).  Second, the Notification Letter cited a concern 
that the Individual suffers from alcohol abuse.  10 C.F.R. § 
708.8(j) (Criterion J).  Third, the Notification Letter cited a 
concern that the Individual engaged in conduct that indicated that 
he is not honest, reliable, and trustworthy.  10 C.F.R. § 708.8(l) 
(Criterion L).   
 
The Individual responded to the Notification Letter and requested a 
hearing.  I was appointed to serve as the Hearing Officer.  At the 
hearing, DOE Counsel presented one witness:  the DOE psychiatrist. 
The Individual testified and presented three witnesses – his 
brother, a friend, and a co-worker/friend.  The Individual 
submitted a letter from his treating psychiatrist, as well as 
evidence of membership in a religion-affiliated fraternal 
organization.   
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II. THE HEARING 
 

A.  The Individual 
 
The Individual did not dispute the diagnoses.  See, e.g., Tr. at 
74-75, 85-86.  Instead, he discussed his treatment.  For his 
depression, the Individual sees a psychiatrist once very two months 
and a counselor every two weeks.  Id. at 87-88.  The Individual’s 
psychiatrist has prescribed Seroquel and Wellbutrin, and the 
Individual is taking them.  Id. at 52.  The Individual discussed 
his current situation as follows: 
 

“[The medication] seems to be working, because they’ll be 
some days that I’m really happy and not depressed at all. 
I don’t get depressed like [when] I had those first two 
depressions.  And the psychotic features, I don’t have 
them anymore....  I’m trying to improve daily, to stop 
alcohol abuse.  I haven’t abused alcohol since I saw [the 
DOE Psychiatrist] ....  But I have had like a drink or two 
here and there....  And I think it is because I just like 
the taste of beer.   
 
... AA counseling does work but I never got a sponsor.  
Maybe if I would get a sponsor I would be able to continue 
to – I mean, stop drinking for a longer period of time 
like I did when I was seeing [a particular psychiatrist].  
 

Id. at 52-53.  The Individual recognized the past effect of alcohol 
consumption on his liver as an incentive to stop drinking.  Id. at 
53. 
 
In response to questions from the DOE Counsel, the Individual also 
testified concerning the Criterion L concerns.  The Notification 
Letter cites a statement in the DOE Psychiatrist’s report that the 
Individual expressed guilt for minimizing his alcohol use in the 
July 2006 PSI.  The Notification Letter also cites other concerns – 
arrests or failure to disclose information on security 
questionnaires – concerning the period 1977 through 1992.  The 
Individual’s response is that “to the best of my knowledge, I’ve 
told the truth ....”  Tr. at 69.     
 

B.  The Individual’s Brother 
 
The Individual’s brother testified that the Individual is “loyal” 
and “trustworthy.”  Tr. at 103.  The Individual has “always been 
good with me and my family” and “if he says he’s going to do 
something, he does it.”  Id.  The Individual has “always been 
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honest” and “never given me a reason” to think otherwise.  Id.   
The brother stated that the last time he saw the Individual drink 
was last week when the Individual had a beer.  Id. at 105.  When 
asked to estimate how often the Individual consumed alcohol, the 
brother stated “occasionally ... once a week, or sometimes he goes 
longer periods than that.”  Id.  The brother believes that the main 
reason the Individual has reduced his drinking is because of 
“health issues.”  Id.  The Individual is now “on the right 
medication” and “he was feeling a lot better.”  Id. at 107.  The 
Individual “is cooperating with the doctors and it’s gotten him 
better, and he knows it.”  Id. at 108.    
 
  C.  The Individual’s Friend 
 
The Individual’s friend has known the Individual and his brother 
for “a long time.”  Tr. at 95.  The friend lives approximately a 
mile from the Individual and his brother and has seen the 
Individual approximately ten times in the last six months.  Id. at 
99-100. 
 
The Individual’s friend testified that the Individual is “reliable” 
and “trustworthy.”  Tr. at 96.  When the friend asks for help the 
Individual “is always there.”  Id.  The friend believes that the 
Individual hasn’t been drinking for awhile.  Id. at 97.  The last 
time the friend saw the Individual drunk was about five or six 
years ago.  Id.  When asked whether he believes the Individual 
regrets not drinking, the friend stated, “No, he feels better now. 
He wasn’t feeling good when he drank.”  Id.  The friend was aware 
that the Individual had been depressed but believes that the 
Individual is feeling better.  Id. at 98-99.             
 

D.  The Individual’s Co-worker/Friend 
 
The Individual’s co-worker/friend has known the Individual for 
about seventeen years.  Tr. at 57, 59.1  They have worked together 
and gotten to be “pretty good friends” in the last five years and 
socialize in their homes.  Id. at 57, 62.  The co-worker/friend 
believes that the Individual is a trustworthy person, id. at 58, 

                                                 
1 The transcript reflects that, at the beginning of his testimony, the co-
worker/friend testified that he had known the Individual “seven” years.  Tr. at 
57.  Later, however, when asked if the co-worker/friend had ever been with the 
individual when alcohol was present, the co-worker/friend stated:  “I don’t know, 
maybe ten, 15 years ago, 20 years ago we may have been.”  Id. at 60.  
Accordingly, I believe that, when the co-worker/friend initially testified, he 
said “seven” by mistake or he said “seventeen” but it was mistakenly transcribed 
as “seven.”  
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and, if confronted with a security problem, “would do the right 
thing,” id. at 59.   
           
The co-worker/friend has never seen the Individual come to work 
with a hangover, and the Individual is “not the type of guy to miss 
Mondays and Fridays.”  Tr. at 61-62.  The last two times the co-
worker/friend saw the Individual outside of work was at the co-
worker’s house.  Id. at 65.  Those visits were during the last six 
weeks, and no alcohol was served.  Id.  The last time the co-
worker/friend had any alcohol with the Individual was about four 
years ago.  Id. at 66.   
 

E.  The DOE Psychiatrist 
 
At the beginning of the hearing, the DOE Psychiatrist discussed his 
evaluation of the Individual and the resulting report.  Tr. at 9-
33.  At that time, the Individual’s prognosis was “guarded.”  Id. 
at 39.  Relevant factors were the severity of the illness – 
episodes of suicidality and psychotic features – and “some 
noncompliance with medications.”  Id. at 39.  See also id. at 34.  
As for the diagnosis of alcohol abuse, the Individual needed 
treatment and abstinence:  the Individual’s long history of 
excessive alcohol use had a negative impact on (i) his clearance 
eligibility over his DOE career, and (ii) his physical and mental 
health.  Id. at 41.   
 
At the end of the hearing, the DOE Psychiatrist testified again.  
The DOE Psychiatrist testified that the Individual has “improved.” 
Tr. at 112.  The Individual is on the correct medication – an 
antidepressant and an antipsychotic.  Id. at 113.  The Individual 
believes in his counselor and the positive effects of the 
medication, recognizes that his prior thoughts were “odd,” and sees 
that his mood is much better.  Id. at 117.  On the other hand, the 
DOE Psychiatrist testified that the Individual had not been 
completely compliant with his medications, citing the Individual’s 
dosage adjustments prior to consulting his physician and the 
Individual’s continued alcohol consumption while knowing it was 
contraindicated by one of his medications.  Id. at 113-14.  As for 
alcohol abuse, the Individual’s decision to continue drinking puts 
him at “high risk” of relapsing to excessive drinking and can 
worsen his depression.  Id. at 127.  The DOE Psychiatrist continued 
to believe that the Individual needed two years of treatment and 
sobriety to establish adequate evidence of reformation and 
rehabilitation.  Id. at 130.   
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        III. APPLICABLE STANDARD 
                                                                                                                                
Under Part 710, certain types of information raise a concern about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern is raised, the individual has the burden to 
bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, 
and the impact of the foregoing on the relevant security concerns. 
Id. § 710.7(c).  See also Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued 
on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House (the Adjudicative Guidelines).   
The decision concerning eligibility is a comprehensive, common-
sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  Id. § 710.7(a).  In order 
to reach a favorable decision, the Hearing Officer must find that 
“the grant or restoration of access authorization to the individual 
would not endanger the common defense and security and would be 
clearly consistent with the national interest.”  Id. § 710.27(a).   
  

IV. ANALYSIS  
 
A. Criterion H Concern 

 
A Criterion H concern arises when an individual is diagnosed with 
“an illness or mental condition” that “causes, or may cause, a 
significant defect in judgment and reliability.”  10 C.F.R.        
§ 710.8(h).  The Individual recognizes that he has suffered two 
episodes of major depression with psychotic features.  Accordingly, 
there is no question that the LSO correctly raised a Criterion H 
concern.        
 
The Individual has clearly taken significant steps to address his 
condition.  He sees a psychiatrist and a counselor, and he takes an 
antidepressant and an antipsychotic.  He reports that they are 
working, and his report is corroborated by the testimony of others. 
See, e.g., Tr. at 52-53, 98-99, 107-08.  The DOE Psychiatrist 
states that the Individual’s prognosis is improved.  Id. at 112. 
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I am unable to conclude, however, that, at this time, there is a 
“low probability of recurrence.”  Adjudicative Guideline 29(c). 
When the DOE Psychiatrist interviewed the Individual, he opined 
that the risk of another episode was “highly likely.”  DOE Ex. 3 at 
11.  At the time of the hearing, the DOE Psychiatrist was still 
concerned about the Individual’s compliance with medication dosage, 
as well as the negative impact of his continued use of alcohol on 
the treatment for depression.  Tr. at 112-14, 127.  The 
Individual’s psychiatrist did not address these concerns.  In the 
view of the Individual’s psychiatrist, the Individual has been 
stable for five months and his prognosis is “favorable as long as 
[he] continue[s] on the prescribed medications.”  Individual Ex. A 
(June 12, 2007 Letter). The Individual’s psychiatrist did not 
specify the degree of risk associated with her “favorable” 
prognosis.  Accordingly, despite the improvement in the 
Individual’s mental condition, the Individual has not established 
that the probability of recurrence is low.  Accordingly, I cannot 
conclude that the Individual has resolved the Criterion H concern. 
 

B. Criterion J Concern 
 
The Individual does not dispute the diagnosis of alcohol abuse.  He 
recognizes that his prior alcohol consumption has been excessive 
and resulted in DUIs, damage to his liver, and other adverse 
effects.  Accordingly, the LSO correctly raised a Criterion J 
concern. 
 
In an effort to demonstrate reformation or rehabilitation, the 
Individual testified that he has reduced his alcohol consumption to 
moderate levels.  Tr. at 52-53.  He presented witnesses who 
corroborated that testimony.  Id. at 61-66, 97-99, 105-08.         
  
In this case, cessation of excessive drinking is not adequate 
evidence of reformation and rehabilitation.  The DOE Psychiatrist 
opines that the risk of relapse is “high,” see Tr. at 127, and that 
the Individual needs two years of treatment and sobriety.  The DOE 
Psychiatrist’s opinion is supported by the Individual’s long 
history of alcohol-related problems, past psychiatric diagnoses, 
and the Individual’s history of treatment and relapse.     
Accordingly, I cannot find that the Criterion J concern is 
resolved. 
   

C. Criterion L Concern 
 
Criterion L, in relevant part, refers to information indicating 
that an individual has “[e]ngaged in any unusual conduct” that 
tends to show that an individual “is not honest, reliable, or 
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trustworthy.”  10 C.F.R. § 710.8(l).  The Notification Letter cites 
arrests, including the Individual’s DUI arrests, and states that 
the Individual failed to report one or more arrests on 
questionnaires in 1983, 1985, and 1992.2  The Letter also states 
that on the 1992 questionnaire the Individual failed to report a 
1983 job termination.  Finally, the Notification Letter states that 
in the Individual’s October 2006 psychiatric interview the 
Individual expressed worry that he had minimized his alcohol use 
during the 2006 PSI.  Arrests and failures to provide fully 
responsive answers to the LSO constitute conduct raising a concern 
that an individual is not “honest, reliable, and trustworthy.”  
Accordingly, the LSO correctly cited Criterion L concerns. 
 
In determining whether the Individual has mitigated the concerns, I 
consider relevant factors.  Factors include the nature, extent, and 
seriousness of the conduct, its recency, the age and maturity of 
the individual at the time of the conduct, and the likelihood of 
recurrence.  10 C.F.R. § 710.7(c).  See also Adjudicative Guideline 
E(17)(c) (“passage of time”). 
 
Significant mitigating factors exist.  Three of the arrests 
occurred in 1977, 1978, and 1980 - over twenty-five years ago - 
when the Individual was between 20 and 22 years old.  The DOE has 
known about the 1980 arrest since 1983 – when the Individual 
disclosed it to DOE.  DOE Ex. 24.  The DOE has known about the 1977 
and 1978 arrests since 1993, when they surfaced in a background 
investigation and were discussed with the Individual.3  DOE Ex. 22. 
Although the Individual did not list a 1983 job termination on his 
1992 questionnaire, he had reported the termination to DOE in 1983. 
DOE Ex. 24 at 2.  Although the Individual did not list his 1981, 
1982, and 1987 DUIs on his 1992 questionnaire, those arrests had 
previously been disclosed to DOE.  DOE Exs. 21, 24.4  As the 
foregoing indicates, one or more factors – (i) youth, (ii) the 
passage of time, and (iii) the Individual’s prior discussion of the 
information with DOE – are significant mitigating factors that 
serve to resolve the concerns discussed above.  Finally, the 
Notification Letter does not identify an actual inconsistency 
between the Individual’s statements in the 2006 PSI and the 2006 

                                                 
2 The Notification Letter also states that the Individual failed to report 
arrests on a 1975 questionnaire.  This appears to be a mistake, however, since 
the earliest arrest occurred in 1977. 
3 The Individual admitted the conduct at issue in the 1977 arrest but denied 
that the 1978 arrest was his.   
4 The Individual testified he thought the questionnaire was asking for arrests 
during the last five years; although the Individual’s interpretation of the form 
was not correct, the fact that he had already reported the prior arrests and 
discussed them with DOE indicates that he was not attempting to conceal them. 
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psychiatric interview,5 and the DOE Psychiatrist cited the 
Individual’s obsessive ruminating “about did he accurately tell 
them the amount he was drinking” as an example of the Individual’s 
unstable mental condition at that time.  Tr. at 27-28.  Given those 
circumstances, I have concluded that the Individual’s ruminations 
at the 2006 psychiatric interview should not be considered evidence 
of dishonesty at the 2006 PSI.  Based on the foregoing, I have 
concluded that the Criterion L concern is resolved.   
 

V. CONCLUSION 
 
Although the Individual has resolved the Criterion L concern set 
forth in the Notification Letter, the Individual has not resolved 
the Criteria H and J concerns.  For that reason, I cannot conclude 
that granting the Individual access authorization “would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, the Individual should not be granted access 
authorization at this time.  Any party may seek review of this 
Decision by an Appeal Panel under the procedures set forth at     
10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 10, 2007 
   
 

                                                 
5 During the July 2006 PSI, the Individual stated that he had stopped drinking 
two months before and that, in the twelve months before that, he had had a total 
of 12 to 15 beers.  DOE Ex. 10 at 109-10.  The DOE Psychiatrist’s report refers 
to a PSI statement of a six-pack three times a week, DOE Ex. 3 at 5, but that 
statement referred to the period prior to the 2002 psychiatric interview, not the 
2006 psychiatric interview, see DOE Ex. 10 at 102.   
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Name of Case:  Personnel Security Hearing 
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This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization.  The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual is eligible 
for access authorization.  For the reasons detailed below, the 
Individual is not eligible at this time. 
 

I. BACKGROUND 
 
The Individual has worked for a DOE contractor for over five years 
and held a clearance.  In February 2006, the Individual completed a 
Questionnaire for National Security Positions (QNSP).  DOE Ex. 4.  
In December 2006, the LSO conducted a Personnel Security Interview 
(PSI).  DOE Ex. 3.   
 
During the PSI, the Individual discussed his financial status.  He 
related the following.  In the year 2000, the Individual wanted to 
clean up his credit.  DOE Ex. 3 at 6.  Beginning with the tax year 
2001, the Individual overstated his income tax withholding 
allowances.  Id. at 6-8.  Then, he did not timely file federal or 
state income tax returns for the years 2000, 2001, and 2002.  Id. at 
8.  In 2004, the Individual filed the delinquent federal returns, 
changed his withholding, and worked out a plan for repaying the 
$25,000 he owed.  Id. at 8-9.  At the time of the PSI, he had 
reduced the indebtedness to $13,000.  Id. at 10.  He had not 
however, filed state income returns for the years 2001 through 2005. 
 Id. at 11.  He had not done so because “a friend” told him  
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that the state would demand payment of the total amount due rather 
than agree to a payment plan.  Id. at 9-10.  He stated, however, 
that with his increased withholding and the tax benefits associated 
with his purchase of his house, he was actually building up a credit 
that could be used when he finally filed.  Id. at 14.  Finally, when 
asked to explain why he purchased a second car and motorcycle, he 
explained that the amounts they cost would not be enough to pay the 
“bulk payment” that he thought the state would require.  Id. at 40-
41.   
 
In February 2007, the LSO issued a Notification Letter, citing 
information raising a security under 10 C.F.R. § 710.8(l) (Criterion 
L).  The Notification Letter cited the intentional overstatement of 
tax withholding allowances, the failure to file federal and state 
income tax returns, and unnecessary consumer spending during the 
same period. 
  
The Individual responded to the Notification Letter and requested a 
hearing.  I was appointed to serve as the hearing officer.  I held a 
pre-hearing conference and convened the hearing.  At the hearing, 
DOE Counsel did not present any witnesses.  The Individual, who was 
represented by counsel, testified and presented three witnesses – a 
psychologist and two former supervisors.  The Individual also 
submitted documentation of his current financial status.  After the 
hearing, the Individual supplemented the record with additional 
information concerning his financial status, as well as written 
testimonials from one of the former supervisors, and four colleagues 
and/or friends.   
  

II. THE HEARING 
 

A.  The Individual 
 
The Individual testified about his work as follows.  Tr. at 43-49. 
He has followed the rules associated with his work and his 
clearance, and it never occurred to him that his “manipulation” of 
his taxes would affect his clearance.  Id. at 49, 52.   
 
The Individual testified that his failure to file his income tax 
returns and pay his taxes was “very poor judgment” and “tied in with 
my lack of financial knowledge” of “maintaining good credit.” Tr. at 
53.  When he began work at DOE, he had “atrocious credit” with 
collections for an apartment and credit cards, and his “goal was to 
clear that up.”  Id. at 54.  As a result, he did not file federal 
tax returns for the years 2000 through 2002 until 2004, and he did 
not file state tax returns for 2000 to 2005 until early 2007.  Id. 
at 56.  He acknowledged that during this period, he  
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purchased two automobiles and two motorcycles, but he stated that he 
intended to sell one of cars and one of the motorcycles but had not 
yet been able to do it.  Id. at 74.   
 
As to his current credit situation, the Individual testified that he 
has resolved all delinquencies, including “all the back taxes that I 
owed” and has been “working on getting my finances in order.”  Tr. 
at 54, 56.  For the years 2003 onward, the Individual paid his 
current federal tax obligations and began reducing his past 
indebtedness through the combination of a payment plan and  
reporting zero withholding allowances on current years.  Id. at 58. 
“Within the past year” he started making additional payments and 
then recently “took out a loan to pay off the remaining balance.”  
Id.  As for his state income taxes, the Individual stated that in 
January or February of 2007, he filed his state income tax returns 
for the years 2000 to 2006 and took out a loan to pay his back taxes 
- approximately $5,000.      
 
The Individual summarized his credit situation.   

 
Well, I’d always had credit problems, and then coming to 
[the site] ... I was able to make a better paycheck and was 
able to pay off my outstanding debts, and it just clicked in 
me one day that I needed to do an even better job, so I just 
decided to clean up my act. 

 
Id. at 60.  The Individual testified that, while his poor credit was 
not discussed at the time of his hiring, it was brought up during 
his “L clearance” and he was told “[t]o clean it up.”  Id. at 62.  
The Individual testified that “it [financial delinquencies] would 
never happen again,” citing the potential impact on his job. Id. at 
62-63.  As to financial management in general, he stated that the 
clinical psychologist had given him insight into impulse buying and 
the benefits of getting control over his spending.  Id. at 62-65.   
 
  B. The Clinical Psychologist  
 
The clinical psychologist testified that he evaluated the Individual 
in June 2007 and prepared a report.  Tr. at 10.  The report is part 
of the record in this case. 
 
The clinical psychologist testified concerning his evaluation of the 
Individual.  He attributed the Individual’s financial difficulties 
to easy access to credit and lack of knowledge of financial 
management skills.  Tr. at 11-12.  The Individual did not  
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pay his taxes because he needed “breathing space financially.”  Id. 
at 12.  The psychologist noted that, as of the time of the hearing, 
the Individual had filed his state income tax returns and paid the 
taxes that he owed.  Id. at 12.  Psychological tests showed no 
“underlying kind of psychology” that “would reveal some sort of 
difficulty.”  Id. at 13.  The Personality Assessment Inventory and 
the Minnesota Multiphasic Personality Inventory (MMPI) showed “no 
elevations that would be considered to indicate any pathology.”  Id. 
at 17.  The Rorschach test did not show any depression or indicators 
of bizarre or unusual thinking.  Id. at 20.  The Individual “learned 
his lesson,” id. at 27, and there was no indication of “dishonesty, 
unreliability,” id. at 30.   
 

C. Former Supervisors 
 
Former Supervisor 1 testified that he supervised the Individual 
during the years 2004 to 2006.  Tr. at 92, 95.  The Individual led 
an effort and was a “very good” employee.  Id. at 92-93.  The group 
never had a security fraction or any adverse audit findings.  Id. at 
93.  The former supervisor found the Individual reliable and 
trustworthy.  Id. at 98.   
 
Former Supervisor 2 testified that he was a co-worker and then 
supervisor of the Individual during the years 2001 to 2004.  Tr. at 
102.  The Individual got along well with others, exceeded 
expectations, and was trustworthy and reliable.  Id. at 104-06.     
 
        III. APPLICABLE STANDARD 
                                                                                                                                
Under Part 710, certain types of information raise a concern about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern is raised, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the hearing officer considers various factors, including 
the nature of the conduct at issue, the frequency or recency of the 
conduct, the absence or presence of reformation or rehabilitation, 
and the impact of the foregoing on the relevant security concerns. 
Id. § 710.7(c).  The decision concerning eligibility is a 
comprehensive, common-sense judgment based on a consideration of all 
relevant information, favorable and unfavorable.  Id.          § 
710.7(a).  In order to reach a favorable decision, the hearing 
officer must find that “the grant or restoration of access  
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authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  Id. § 710.27(a).   
  

IV. ANALYSIS  
 

Criterion L, in relevant part, refers to information indicating that 
an individual has  
 

[e]ngaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason 
to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the 
national security. 
 

10 C.F.R. § 710.8(l).  Such conduct includes “a pattern of financial 
irresponsibility.”  
 
The Adjudicative Guidelines provide examples of security concerns 
related to financial matters.  See Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House (the Adjudicative 
Guidelines).  Guideline F, entitled “Financial Considerations,” 
cites, inter alia, “a history of not meeting financial obligations,” 
Guideline F(19)(c); “deceptive or illegal financial practices” such 
as “tax evasion,” Guideline F(19)(d); and “failure to file annual 
Federal, state, or local income returns as required,” Guideline 
F(19)(g). 
 
The Notification Letter correctly concluded that the Individual had 
engaged in Criterion L conduct.  It is undisputed that the 
Individual intentionally overstated his tax withholding allowances, 
failed to file federal and state income tax returns, and engaged in 
unnecessary consumer spending during the same period.  For the years 
2000 through 2002, the Individual reported an excessive number of 
allowances for federal and state income tax withholding; it was not 
until 2004 that he changed his withholding, filed his delinquent 
2000 through 2002 federal tax returns, and worked out a payment 
plan.   As of the time of the December 2006 PSI, the Individual had 
not filed state income tax returns for the years 2000 to 2005.  In 
the meantime, the Individual purchased a house, cars and 
motorcycles.  The foregoing circumstances raise a Criterion L 
concern.  See 10 C.F.R. §710.8(l) (pattern of financial 
irresponsibility”); Guideline F(19)(c) (“a history of not meeting  
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financial obligations”); Guideline F(19)(d) (“deceptive or illegal 
practices”); F(19)(g) (failure to file income tax returns).  See 
also Personnel Security Review, Case No. VSA-0300, 28 DOE ¶ 83,010, 
86,536 (2000) (failure to file tax returns is a Criterion L 
concern).    
 
Once a security concern is raised, an individual has the obligation 
to resolve the concern.  In a case such as this, an individual can 
resolve the concern by demonstrating a reformed attitude and a 
pattern of responsible behavior.  See, e.g., Personnel Security 
Hearing, Case No. TSO-0411, 29 DOE ¶ ____ (2007).   
 
The Individual has taken steps to resolve the security concern.  In 
2004, the Individual stopped claiming excessive withholding 
allowances, filed his delinquent federal income tax returns, and 
worked out a payment plan to satisfy his federal income tax 
indebtedness.  In early 2007, the Individual filed his delinquent 
state income tax returns, and he paid both his federal and state 
outstanding indebtedness.  At the hearing, the Individual 
demonstrated a degree of insight concerning his prior spending.  He 
testified that the clinical psychologist had helped him to recognize 
that he had been an impulse buyer and that he needed professional 
assistance in establishing a plan to manage his money. After the 
hearing, the Individual submitted a budget and a letter from a 
financial institution indicating that the Individual was receiving 
financial advice.   
 
Although the Individual has taken the right steps to establish a 
pattern of responsible behavior, the pattern is not yet established. 
 The Individual filed his delinquent 2000 through 2005 state income 
tax returns in early 2007 – only six months ago and only after the 
delinquencies came to the attention of the LSO and were discussed in 
the December 2006 PSI.  The Individual has not yet shown that he can 
live within his budget.  Given the foregoing circumstances, I am 
unable to find a pattern of reliability with respect to filing 
income tax returns and meeting financial obligations.   
 

V. CONCLUSION 
 
The Individual has not resolved the Criterion L concern set forth in 
the Notification Letter.  For that reason, I cannot conclude that 
restoring the Individual’s access authorization “would not endanger 
the common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, the 
Individual’s access authorization should not be restored at this 
time.  Any party may seek review of this Decision  
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by an Appeal Panel under the procedures set forth at 10 C.F.R.     § 
710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 25, 2007  
 



*  The original of this document contains information which is subject to withholding from 
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February 11, 2008 
 

DECISION AND ORDER 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

  
Case Name:  Personnel Security Hearing 
 
Date of Filing:  April 17, 2007 
 
Case Number:  TSO-0486   
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  In this Decision, I will consider whether, on the basis of the 
testimony and other evidence in the record of this proceeding, the individual’s access 
authorization should be restored.  For the reasons discussed below, I have determined that the 
individual’s access authorization should not be restored at this time. 
 
I.  Background 

The individual has held a Department of Energy (DOE) access authorization for many years.  
During a routine background reinvestigation, the local DOE security office (LSO) obtained 
derogatory information concerning the individual’s financial practices that created a substantial 
doubt about her eligibility for an access authorization.  The LSO conducted a Personnel Security 
Interview (PSI) with the individual.  Because the security concerns remained unresolved after the 
PSI, the LSO proceeded to obtain authority to initiate an administrative review proceeding.   

The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that her access 
authorization had been suspended on the basis of information that created a substantial doubt 
concerning her eligibility for access authorization.  The Notification Letter included a statement 
of that derogatory information and explained how that information fell within the purview of one 
potentially disqualifying criterion, Criterion L, which is set forth at 10 C.F.R. § 710.8(l).1  The 
letter further informed the individual that she was entitled to a hearing before a Hearing Officer 
in order to resolve the substantial doubt regarding her eligibility for access authorization.  The 
individual requested a hearing, and the LSO forwarded the individual’s request to the Office of 

                                                 
1 Criterion L relates, in relevant part, to information that a person has “engaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or undue duress 
which may cause the individual to act contrary to the best interests of national security . . .”  10 C.F.R. § 710.8(l).  
Such conduct or circumstances for purposes of Criterion L include, but are not limited to, a pattern of financial 
irresponsibility. 



 - 2 -

Hearings and Appeals (OHA).  The Acting Director of OHA appointed me as the Hearing 
Officer in this matter. 

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual and her supervisor.  The DOE submitted 15 exhibits before the hearing, and the 
individual submitted a total of seven exhibits before and during the hearing.  The transcript of the 
hearing will be hereinafter cited as “Tr.”  I have reviewed and carefully considered the evidence 
in the record.  I have considered the evidence that raises a concern about the individual’s 
eligibility to hold a DOE access authorization as well as the evidence that mitigates that concern.  
I conclude, based on the evidence before me and for the reasons explained below, that the 
security concerns in this case remain unresolved. 
 
II.   Standard of Review 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  The Hearing Officer’s role in this proceeding is to evaluate the evidence 
concerning the individual’s eligibility for access authorization presented by the agency and the 
individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  Part 710 
generally provides that “[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all relevant information, favorable and unfavorable, 
as to whether the granting or continuation of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  Any doubt as to the 
individual’s access authorization eligibility shall be resolved in favor of national security.”  
10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this decision:  the 
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct; the 
individual’s age and maturity at the time of the conduct; the voluntariness of the  individual’s 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant factors.  
See 10 C.F.R. §§ 710.7(c), 710.27(a).  The discussion below reflects my application of these 
factors to the testimony and evidence presented by both sides in this case.  
 
III.   Findings of Fact  
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding 
the individual’s eligibility for access authorization.  In the Notification Letter, the LSO 
characterized this information as indicating that the individual’s mishandling of her financial 
affairs had raised concerns about her honesty and reliability.  DOE Ex. 1.  Except as discussed 
below, the individual does not contest the facts that the LSO considers to be derogatory 
information. 
 
The individual was divorced in the mid-1980s.  Tr. at 11.  Following the divorce, the individual 
faced filing her income tax return for the first time.  Id. at 13.  She found the process daunting, in 
part because her ex-husband was uncooperative, and did not file her income tax return for that 
year.  Id. at 11.  She did not file her return the next year either, because she had not resolved the 
matters that had prevented her from filing for the previous year, and the process of filing taxes 
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overwhelmed her.  Id. at 10, 12.  As the years passed, she procrastinated further, seeing the 
obstacles to filing several years’ worth of returns as insurmountable.  Id. at 13.  In 1993, the LSO 
conducted a personnel security interview with the individual, in which the interviewer made her 
aware that her failure to file her tax returns was a matter of concern, and the individual 
committed to resolving her overdue tax obligations by January 1994.  DOE Ex. 6 at 15.  During 
her reinvestigation in 2006, the individual informed the LSO that she had been subject to a 
garnishment in 2000 for failure to pay her taxes from the mid-1980s through 2000.  DOE Ex. 3 
at 9-16.  At the same time, the individual’s credit report indicated that she was delinquent on a 
number of accounts; when confronted with these debts, the individual committed to repaying 
them immediately.  DOE Ex. 4. 
 
A.  Derogatory Information Concerning the Individual’s Reliability 
 
In the Notification Letter, the LSO identified two discrete sets of facts as derogatory information 
about the individual’s reliability.  During a PSI held in 1993, the individual admitted that she had 
not filed her federal income tax returns for the years 1985 through 1992.  At that time, she 
acknowledged that she needed to file those returns “within the next month,” and committed to 
filing her 1993 tax return in January 1994.  DOE Ex. 6 at 15.  At her 2006 PSI, however, the 
individual divulged that the Internal Revenue Service had garnished her wages in 2000 for 
failure to file her tax returns.  DOE Ex. 3 at 11-13.  Although she could not clearly state precisely 
which years of non-filing formed the basis for the IRS’s garnishment, she believed it concerned a 
period of 13 years, up to and including 2000.  Id. at 11.   
 
The second set of facts that raised a reliability concern is more recent in origin.  A May 2005 
credit report revealed that the individual had four accounts on which she was delinquent.  The 
LSO inquired into those accounts with a Letter of Interrogatory (LOI).  In her May 29, 2006 
response to the LOI, the individual committed to resolving these delinquencies, either by paying 
off the amounts owed or by determining what the charges were and paying them if she owed 
them.  DOE Ex. 4.  Nevertheless, at the time of her September 2006 PSI, she conceded that she 
had not yet taken any action to clear her record of these debts.  DOE Ex. 3 at 41. 
 
B.  Derogatory Information Concerning the Individual’s Honesty  
 
The Notification Letter also described two circumstances that the LSO considered derogatory 
with respect to the individual’s honesty.  The first is the LSO’s contention that she provided the 
office with inconsistent information regarding the status of her federal and state tax obligations.  
In her response to a question of the LOI about the status of her federal and state taxes, the 
individual stated, “I have caught up with all my back years . . .”  DOE Ex. 4.  During the PSI 
conducted on September 27, 2006, however, the individual revealed that she still had not filed 
state tax returns for several years.  DOE Ex. 3 at 24, 26-27.   
 
The LSO’s second concern for the individual’s honesty arose when it received conflicting 
information concerning a garnishment.  When completing a Questionnaire for National Security 
Positions (QNSP) in April of 2005, the individual checked a “No” response to the question, “In 
the past 7 years, have you had your wages garnished . . . ?”  DOE Ex. 5, Question 27b.  In her 
response to the LOI that requested “any information that may help explain the reasons for any 
financial difficulties,” however, the individual revealed that the Internal Revenue Service had 
placed “a garnishment on my income.”  DOE Ex. 4.  During the PSI conducted on September 27, 
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2006, the individual explained that she had made her response without thinking, and did not 
intend to deceive the LSO.  DOE Ex. 3 at 52. 
 
V.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I 
have determined that the individual’s access authorization should not be restored at this time. I 
cannot find that restoring the individual’s access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.  10 C.F.R. 
§ 710.27(a).  The specific findings I make in support of this decision are discussed below. 
 
A.  Derogatory Information and Associated Security Concerns  
 
In the Notification Letter, the LSO cites Criterion L as the basis for its concerns about the 
individual’s eligibility for an access authorization.  The derogatory information that raised the 
concerns relate to the individual’s mismanagement of her financial responsibilities, including her 
failure to file federal and state income tax returns for several years and her failure to repay four 
debts that dated back to 2000.   
 
The derogatory information in this case is somewhat unusual.  Individuals often accrue debts 
over long periods and present a history of failing to repay them.  Once such a pattern of financial 
irresponsibility has been established, an individual must demonstrate a new pattern of financial 
responsibility in order to mitigate or resolve the security concerns raised by the established 
pattern of financial irresponsibility.  Personnel Security Hearing (Case No. TSO-0170), 29 DOE 
¶ 82,811 (2006); Personnel Security Hearing (Case No. TSO-0108), 26 DOE ¶ 82,764 at 85,699 
(1996).  In the present case, however, the individual’s debts arose during a relatively short period 
several years ago, when her wages were garnished, severely curtailing her access to the funds she 
needed to keep current with her financial obligations.  Tr. at 7, 55; Indiv. Ex. G.  The concern in 
this case is not a history of debt accrual that demonstrates that the individual is living beyond her 
means; the concern here is that the individual failed to resolve those debts until long after she 
was financially able to do so.   
 
The individual’s failure to file her annual tax returns is an additional form of derogatory 
information.   The individual has consistently asserted that she has no opposition to paying taxes 
and has in fact had more than adequate funds withheld from her paychecks to cover her tax 
obligations.  Tr. at 11.   Nevertheless, the fact remains that she did not file returns for some 13 
years, and eventually met her obligation only when faced with the onerous burden of a 
garnishment of her wages.  Additional concerns regarding her honesty arise from contradictory 
statements she has made with respect to garnishment of wages and filing of tax returns. 
 
Criterion L concerns that arise from financial irresponsibility generally call into question an 
individual’s self-control, judgment, or willingness to abide by rules and regulations.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
by the Assistant to the President for National Security Affairs, The White House (December 29, 
2005) at Guideline F; Personnel Security Hearing, Case No. TSO-0264, 29 DOE ¶ 83,023 
(March 16, 2007).  I find that the individual’s personal conduct described above constitutes 
derogatory information that raises questions about the individual’s honesty and reliability under 
Criterion L.   
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B.  Mitigating Evidence  
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning an individual’s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO-0508), 29 DOE ¶ 83,091 (November 27, 2007) (and cases cited therein).  In the 
end, like all Hearing Officers, I must exercise my common-sense judgment in deciding whether 
the individual’s access authorization should be granted after considering the applicable factors 
prescribed in 10 C.F.R. § 710.7(c).  Therefore, I must consider whether the individual has 
produced sufficient evidence of mitigation to resolve the security concerns raised by her 
financial irresponsibility. 
 
1.  The Individual’s Reliability  
 
The evidence demonstrates that the amounts of the individual’s debts that raised concerns for the 
LSO were quite low in comparison to her income.  Indiv. Ex. G.  The evidence also shows that 
these debts arose at the time her wages were garnished, as stated above, about seven years ago, 
and that she has not accrued additional indebtedness since that time.  Furthermore, she testified 
at the hearing that, between the 2006 PSI and the hearing, she had repaid all of the debts that the 
LSO had brought to her attention, and has produced documentary proof that she has done so for 
most of those debts.  Indiv. Exs. D, E, F, G.  She attributed her failure to repay her debts sooner 
to procrastination.  Tr. at 6, 7.  She was busy as a single mother raising a child with disabilities 
and building a new house.  Id. at 7, 15.  She also testified that she now addresses all bills as they 
come to her attention.  Id. at 56.     
 
As for failing to file her income tax returns, her testimony was similar.  Before her divorce, the 
individual’s husband had filed their tax returns.  Id. at 12.  After the divorce, the individual had 
to learn how to file them, and her ex-husband’s apparent lack of cooperation complicated a 
relatively simple process.  Id. at 11-13.  Having failed to file her return the first year she needed 
to file on her own, each successive year added to the confusion and complications.  Id.  She 
explained at the hearing that she had become bewildered by the process, and now claims that her 
tendency toward procrastination got the better of her.  Id.  She did not file her tax returns until 
the Internal Revenue Service garnished her wages in 2000.  Id. at 13-14.  At that time, she 
learned that the IRS had calculated her past taxes without the benefit of any exemptions or 
allowances, arrived at the amount of tax due for each unpaid year, and assessed interest and 
penalties on those amounts.  Id. at 14; Indiv. Ex. A.  The amount of her garnishment left her 
unable to pay her mortgage, let alone address other, smaller debts that began piling up.  Tr. at 14-
15.  That crisis caused her to seek help and file her overdue tax returns.  She testified that she 
will never let herself fall into that situation again, for two reasons.  She explained that she 
learned through this experience that she could not claim refunds due her for any tax years more 
than three years in the past.  Id. at 28.  As a result, her inaction caused her to forfeit some 
$20,000 of refunds that she might have received had she filed in a timely manner.  Id. at 35.  She 
also testified that, until the 2006 PSI, she believed she was not violating any tax law, because she 
had had income tax withheld from her wages, and knew that she would be entitled to refunds for 
the years in which she had not filed her returns.  Id. at 12, 28-29.  At the 2006 PSI, she testified, 
she was made to understand that she had an obligation not just to pay her taxes, but also to file an 
annual return. DOE Ex. 3 at 23.  At the time of the hearing, the individual was current regarding 
her filing of state and federal tax returns.  Tr. at 37.  
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It is abundantly clear to me that the individual has taken great steps to resolve her financial 
obligations.  Given her circumstances, particularly several years ago, I admire her courage and 
perseverance.  A question regarding her reliability remains unresolved, however.  Despite her 
assurances that she understands the legal requirement to file annual tax returns and will no longer 
procrastinate in handling her financial matters, two recent events demonstrate to me that she has 
not yet surmounted her tendency to procrastinate.  First, the individual stated in her May 2006 
response to the LOI that she would resolve all her debts, but stated at her September 2006 PSI 
that she had not yet done so, attributing her inaction to procrastination.  Id. at 47, 56.  Second, at 
the hearing, when it became evident that the individual had not produced documentary evidence 
to support her contention that she had in fact repaid a $64 debt, she committed to producing that 
proof within 30 days after the hearing.  Id. at 48-49.  At the time I began drafting this decision, 
substantially more that 30 days after the hearing, I had not received that proof, and asked the 
individual if she intended to produce it.  She assured me that she would, but I have not to this 
date received it nor any communication explaining the delay.  My concern lies not with the 
uncertainty whether the debt was or was not repaid, but with the individual’s lack of 
responsiveness and reliability.  From the record before me, I find that the individual has not fully 
addressed her tendency to procrastinate, and that tendency may cause unreliability in the future. 
 
2.  The Individual’s Honesty 
 
At the hearing, the individual provided the following explanation to address why she had made 
contradictory statements about her currency with respect to filing state income tax returns.  In her 
May 2006 response to the LOI, she wrote that she had “caught up with all of [her] back years” of 
both federal and state tax returns.  DOE Ex. 4, Question 7.  At the hearing, she explained that as 
of May 2006, she was current with her tax returns, because she had filed all of her delinquent 
federal tax returns and she understood that she was barred from filing state tax returns for earlier 
years for which she had not filed returns.  Tr. at 37.  She also explained that, between May and 
September 2006, when she participated in the PSI, the state had informed her that it had 
encountered a problem with her 2003 tax return, which she had not yet resolved.  For that reason, 
she stated during her PSI that she was not current regarding her state tax returns.  Id. at 39.  The 
individual testified further that clearing up her tax obligations has been confusing for her 
throughout the process, and she never intended to mislead the LSO with the information she 
provided.  Id. at 43.   
 
Regarding the LSO’s concern that she provided conflicting information about her 2000 
garnishment, the individual testified at the hearing as follows.  At the September 2006 PSI, the 
individual admitted that she had failed to acknowledge on her 2005 QNSP that she had been 
subject to a garnishment.  See DOE Ex. 5, Question 27b.  By way of explanation, the individual 
stated, “Well I guess I wasn’t thinking.  I’ve had to fill out these things so many times that I 
kinda, I’m sorry, I didn’t mean to lie, that was not my intent at all.”  DOE Ex. 3 at 52.  The 
interviewer herself admitted that the LSO would not have become aware of the garnishment if 
the individual had not discussed it in her response to the LOI, to which the individual responded, 
“Well I’m not, I’m not trying to hide anything.”  Id. at 53.  At the hearing, the individual stated 
that she hurried through the portion of the QNSP that contained the “security questions,” because 
none had ever applied to her, and checked off “no” responses to all of them, including the 
question about garnishment.  Tr. at 8.  She further explained, “I think of garnishment as a means 
of getting someone to pay a bill or accept a financial responsibility that they are unwilling to 
accept.  Since I did not believe I had a financial obligation, I mentally did not think of the 
garnishment.”  Id.  The record shows that the individual signed the QNSP twice, on two different 
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dates in 2005.  See DOE Ex. 5.  Assuming she reviewed the document both times before signing, 
she failed to notice her error twice.  On the other hand, she failed to notice, during either review 
that she had listed her son as living with her, when in fact he had moved out years before.  See 
id., Question 14.  She also testified that she had no recollection of signing or initialing the QNSP 
a second time.  Tr. at 74.   
 
The individual has presented plausible explanations for her contradictory statements regarding 
her state income tax returns and her garnishment.  On the basis of the evidence before me and 
my assessment of her straightforward nature throughout this proceeding, I am convinced that she 
never intended to misrepresent the truth regarding her filing of tax returns or the existence of a 
garnishment.  Nevertheless, I am not entirely convinced that the LSO can rely on the individual 
to recall and provide complete responses to questions it may have about her eligibility for access 
authorization in the future.  She stated both during the September 2006 PSI and at the hearing 
that she was not aware until the PSI that she had an obligation to file tax returns even if she owed 
no taxes.  The record, however, shows that that obligation was explained to her, and she 
acknowledged it during the 1993 PSI.  DOE Ex. 6 at 12, 15, 17.  Therefore, despite the 
individual’s present favorable financial status and her heartfelt commitment to keep herself that 
way, it is my opinion that the individual has not mitigated the LSO’s security concerns under 
Criterion L with respect to her honesty.2  
 
VI.  Conclusion 
 
As explained in this Decision, I find that the local DOE security office properly invoked 
10 C.F.R. § 710.8 (l) in suspending the individual’s access authorization.  For the reasons 
described above, I find that the individual has not sufficiently mitigated those security concerns.  
I therefore cannot find that restoring the individual’s access authorization would not endanger 
the common defense and security and would be consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should not be restored 
at this time.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 11, 2008 

                                                 
2   One witness appeared on behalf of the individual.  He has had a business relationship with the individual for at 
least ten years and has been her supervisor for much of that time.  He testified that the individual is honest, reliable 
and trustworthy, and careful with paperwork in the work environment.  Id. at 63-70.  When asked specifically about 
her misrepresentation on the QNSP and her failure to file tax returns, the witness responded that such behavior was 
out of character for the individual, and must be attributed to misunderstanding in the first instance and 
procrastination in the second.  Id. at 65, 70.  I have considered this testimony and have accorded only neutral weight 
to it, as it is insufficient to overcome the security concerns associated with the individual’s failure to take corrective 
action regarding her financial obligations. 
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 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 17, 2007 
 
Case Number:  TSO-0487 
 
This Decision concerns the eligibility of xxxxxxxxx (hereinafter "the individual") for an access authorization.  The 
regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, "Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  This Decision will consider 
whether, based on the testimony and other evidence presented in this proceeding, the individual’s access 
authorization should be granted.  For the reasons detailed below, it is my decision that the individual’s access 
authorization should not be granted.   
 
      I. BACKGROUND 
 
The individual has been employed at the DOE site since October 2004.  On February 9, 2007, the DOE issued a 
notification letter to the individual.  Attached to the notification letter was a statement entitled “Information creating 
a substantial doubt regarding eligibility for an Access Authorization” (hereinafter referred to as the “information 
statement”).  The first security concern in the information statement relates to an October 9, 2006 evaluation of the 
individual by a DOE consulting psychiatrist.  In her October 23, 2006 report she diagnosed the individual with 
Depressive Disorder Not Otherwise Specified and Personality Disorder Not Otherwise Specified.  The 
information statement indicates that the DOE consulting psychiatrist’s diagnosis raises a security concern under 
Criterion H. 10 C.F.R. §710.8(h).   
 
The second security concern specified in the information statement relates to the following events:   i) in March 
2004, the individual was terminated from a job that he held for 10 years for violence in the workplace, ii) on the 
individual’s October 2004 Questionnaire for National Security Position (QNSP) he failed to disclose his March 
2004 hospitalization for a mental evaluation, iii)  in May 2006, the individual was placed on a performance 
improvement plan (hereinafter “ May PIP”) for a workplace outburst, and iv) during 2005, the individual failed  to 
notify the DOE of the mental health treatment he was receiving.  The notification letter indicates that those actions 
indicate the individual is not honest reliable and trustworthy and therefore those behaviors raise a security concern 
under Criteria L. 10 C.F.R. §710.8(l).   
 
The notification letter informed the individual that he was entitled to a hearing before a hearing officer in order to 
respond to the information contained in the notification letter.  The individual requested a hearing.  
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I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I convened a 
hearing in this matter (the hearing). 
 
The individual believes the medication that he is taking for depression and the coping skills he has learned from his 
psychologist have significantly changed his ability to interact with others and that these changes have mitigated the 
DOE security concerns.  Tr. at 162.  Below is a summary of the testimony at the hearing. 
 
 II. HEARING TESTIMONY 
 
A.  The Individual’s Psychiatrist 

The individual’s psychiatrist testified that she saw the individual six times between August 2006 and May 2007.  
Tr. at 11 and 13.  She testified that the individual “presented with some feelings of depressed mood, anxiety, 
trouble sleeping and little bit of frustration [with] what was going on with [his] work situation.”  Tr. at 12.   She 
diagnosed the individual with depressive disorder, not otherwise specified.  Tr. at 11.  She testified that her initial 
treatment plan was medication (Wellbutrin twice a day) for the depression symptoms, and she advised the 
individual to seek professional treatment to improve his interpersonal skills. Tr. at 13. 
 
She testified that the individual’s depressive symptoms have been resolved, and he has significantly improved his 
interpersonal and coping skills.  Tr. at 13.  She believes the individual has committed to improving his mental health 
and has been compliant in taking the medication which she prescribed and in seeking the professional counseling 
which she recommended.  She testified that she believes the individual is honest and has displayed good judgment 
in the last year.  She believes the individual’s prognosis is good. Tr. at 14.   
 
B.  The Individual’s Psychologist 
 
The individual’s psychologist testified that the individual first visited her in July 2006.  At that time, she diagnosed 
the individual with mild depressive disorder.  Tr. at 52.   She testified that she has had 17 sessions with the 
individual.  Tr. at 58.  She described the treatment in the following way: 
 

The treatment focus consisted mainly of improving [the individual’s] problem-solving skills and 
coping skills, since a great deal of his issues were situational and surrounding some of the difficulties 
that he was having with his employment.  So what we started to do was to develop his support 
system, and he was encouraged to continue to build up that support system and utilize the people in 
his life to be able to assist him in doing some things. 
 
Also, one of the other goals that we worked on was improving his self-esteem, improving some of 
the other symptoms that we saw in regards to eating and sleeping patterns.     

 
Tr. at 56.   
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It was also important in our course of treatment that he work on his social development by 
improving his social interactions and decreasing some of the sensitivity that he might have had, and 
again, improving on his self–esteem and developing and using more effective communications skills. 

 
Tr. at 57. 
 
She believes the individual should continue to see her monthly for a few months and then evolve into a pattern of 
quarterly counseling.  Tr. at 64 and 79.  She testified that she has observed a significant change in the individual 
over the treatment period. 
 

His affect has completely changed, he’s a lot more confident . . . his view of the future is a lot more 
open.  His view of himself, which is what’s most important, is very optimistic.  He’s very confident 
in his abilities and knows that he can do lots of different things.  His relationships with people, from 
what he has reported to me, have changed, especially with his family . . . .  He’s also reported at 
work that those relationships have changed.  So I’ve seen a great deal of progress with [the 
individual]. 

 
Tr. at 72.   
 
She indicated that the individual always follows through on his commitments to her and that she believes that during 
the time she has known the individual he has demonstrated good judgment and reliability. Tr. at 61.  Because of 
the individual’s investment in the process she believes he will inform her if he has future symptoms of depression.  
Tr. at 77.  
 
C.  The Individual’s Friends  
 
The individual’s first friend testified that he has known the individual for a little over one year.  Tr. at 36.  He sees 
the individual almost every weekend at motorcycle riding events.  Tr. at 36.   He has never seen any indication that 
the individual was depressed.  Tr. at 38.   He testified the individual “gets along with everybody” and he is a 
cheerful happy person.  Tr. at 38.   
 
The individual’s second friend testified that she also knows the individual from the motorcycling group’s events.  
Tr. at 44.  For the year and a half that she has known the individual, she has never seen any signs of mood swings 
or depression.  She believes the individual is reliable.  Tr. at 46. 
 
D.  The Individual’s Co-Workers 
 
The individual’s first co-worker testified that in April 2006 they had a verbal argument.  Tr. at 83.  Following that 
argument she explained the situation to their mutual supervisor.  As a result of that argument the supervisor placed 
the individual on the May PIP.  Tr. at 85.  She testified that since that argument she has never had any other 
problems working with the individual.  Tr. at 86.   She testified that the individual completed the PIP on May 1, 
2007.  Tr. at 85.  She testified that she believes the individual’s counseling has improved his ability to deal with 
problems and interact with co-workers. Tr. at 88.      
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A second co-worker testified he has known the individual as a co-worker for two years.  Tr. at 149.  He has 
worked closely with the individual on a number of assignments.  He believes the individual has always been 
dependable.  Tr. at 149.   
 
E.  The Individual’s Supervisors  
 
The first supervisor testified that he has known the individual for three years.  He was the individual’s supervisor 
for several months starting in February 2006.  Tr. at 111.  He wrote and presented the May 2006 PIP to the 
individual.  The PIP was designed to improve the individual’s work place behavior by helping him improve his 
interpersonal skills and manage his workplace frustrations.   The PIP required the individual to receive counseling 
from the Employee Assistance Program (EAP) and it required him to talk with his supervisor about work place 
frustrations on a regular basis.  Tr. at 111 and 118.  The first supervisor testified that the individual completed all of 
the requirements of the PIP and voluntarily obtained counseling that exceeded the requirements of the PIP.  Tr. at 
113.  He testified that since the individual received the PIP there have not been any further workplace outbursts 
and “everybody has been very, very happy with [his] work.”  Tr. at 115.       
 
The second supervisor testified that he has known the individual since he started working at the site in October 
2004.  Tr. at 125.  For much of that period he has been the individual’s supervisor.  He testified that prior to the 
May 2006 PIP, the individual often became frustrated with work-related problems.  Tr. at 132.   Since May 2006 
there has been a significant change in the individual’s behavior.  “In the last year or so, I don’t see any of that in 
[the individual] anymore.  [The individual] is fully engaged and works with the [other] employees.”  Tr. at 129.  “I 
think he now feels like he’s part of the group . . . he seems to me to be a happy productive member of our team.”  
Tr. at 130.  
 
F.  The Individual’s Sister 
 
The individual’s sister testified that after a period of limited contact, she reconnected with the individual in 2004.  
Tr. at 95.  Since that time, they have seen each other several times and speak on the telephone twice a week.  Tr. 
at 98.   She testified that the individual told her about his 2004 hospitalization and the May PIP.  Tr. at 100 and 
103.   They have discussed the individual’s depression medication and his counseling sessions.  Tr. at 103.  He has 
also told her about his friends in his motorcycling group.  Tr. at 106.  
 
She testified that since the individual has been seeing his counselor he is “happier, he’s more well adjusted, he’s 
able to handle stressors better.”   Tr. at 107.  She believes that the individual wants to maintain those 
improvements in his life and therefore he will continue to see his counselor.  Tr. at 107 
 
G.  The Individual  
 
1.  Criterion H Security Concern  
 
The individual testified that in March 2004 he felt hopeless after a disagreement with his supervisor.  He went to a 
local hospital where he was diagnosed with depression.  Tr. at 167.  He was hospitalized for  
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seven days.  Tr. at 168.  Following that hospitalization, he received medication for his depression.  However, he 
soon stopped taking that medication because he could not afford the medication after his medical coverage ended 
when he lost his job.  Tr. at 185.   
 
After he started working at the DOE site in October 2004, he sought treatment from a new psychiatrist and a new 
psychologist.   However, these professional relationships ended quickly.   He believes the psychiatrist did not do 
an adequate evaluation and therefore he decided to discontinue taking the medication prescribed by that 
psychiatrist.  Tr. at 185.   He also stopped seeing the psychologist because he did not have a good relationship 
with her and the advice that she provided was not productive.  Tr. at 183.      
After he received the May PIP the individual started seeing a new psychologist and psychiatrist.  Those experts 
testified at the hearing and their testimony is summarized above in the sections entitled in the individual’s 
psychiatrist and the individual’s psychologist.  Tr. at 179.  The individual testified that the psychiatrist prescribed 
Wellbutrin.  Tr. at 193.  He believes the Wellbutrin has helped him and he testified that he will follow the 
psychiatrist’s medical directions and continue to take all medication that she prescribes.  Tr. at 195.    
 
The individual testified that his psychologist has provided him with excellent tools to manage his relationships with 
other people.  Tr. at 162.  He testified that during his counseling sessions he has learned new perspectives on 
problem solving and techniques for dealing with stress without becoming angry.  Tr. at 163.  He testified that “I 
want to continue my therapy so those changes are permanent.  Those changes will be part of my lifestyle.”  Tr. 
195. He testified that  
 

I’m going to maintain the current level of my therapy, because I’m seeing, personally, the changes 
that I’m working through.  The issues that I’m working through.  I’m seeing those changes.  I’m 
happy with those changes, and I want to continue my therapy so those changes are permanent.  
Those changes will be part of my lifestyle. 
   

Tr. at 195.   He added, “I want to be a healthy individual, not just in society, but for myself.  I’m doing this for 
myself.  I’m not doing this for my clearance.”  Tr. at 196. 
 
2.  Criterion L Security Concerns 
 
The individual testified that on March 12, 2004 his employer terminated his employment. Tr. at 162.  The 
individual testified that his employer told him he was being terminated for workplace violence.  The individual 
stated that he told his employer there was no workplace violence but the employer refused to change its 
determination to terminate him.  He retained an attorney who contacted the former employer.  At that time, the 
former employer agreed to change his employment record to indicate that he voluntarily resigned.  Tr. at 170.        
    
 
The individual testified that he reported his March 2004 hospitalization on his QNSP.  Tr. at 200.  He also testified 
that he did not report his 2005 psychiatric treatment because a fellow employee told him that reporting that 
information could affect his employment and therefore he decided to “hide it.”  Tr. at 184.  He testified that “I 
understand now that [derogatory information] cannot be held back.”  Tr. 184.     
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H.  The DOE Consulting Psychiatrist  
 
After hearing the testimony, the DOE consulting psychiatrist testified that the individual’s psychologist is helping the 
individual cope with his personality disorder not otherwise specified.  “She’s working on coping skills and how [the 
individual] views what others are saying to him and, therefore, how does he take it and react to that.  It does not 
matter what [the diagnosis is] she’s addressing exactly the [personality disorder] characteristics that I was 
concerned with.”  Tr. at 214.   
 
She indicated that the individual has a good relationship with his psychologist and he “seems to be using the skill 
that he has been taught by [his psychologist] to pretty good effect, and he’s using them at the workplace and he’s 
using them outside the workplace, using them in relationship to his family members, and in dealing with his mother’s 
illness.  These are all good, good indicators.”  Tr. at 217.  The DOE consulting psychiatrist stated that the 
testimony of the co-workers that see him every day have seen a difference in his behavior and they say “he is much 
more under control, much less easily frustrated, happier, social, more outgoing.”   Tr. at 217.  They value him as an 
employee and “see him as a pretty steady person and as someone who does his job well and who gets along with 
others.”  His friends indicate the same thing.”   Tr. at 216. The DOE consulting psychiatrist also testified that the 
medication he is taking for depression seems to be evening out his moods.  Tr. at 217.  
 
She testified that the individual likes the way he feels now.  She believes that if the individual were to have a 
recurrence of his depression or difficulty with personal relationships he would seek help from his psychologist and 
psychiatrist.  Tr. at 219.  She also testified that, as a result of his better understanding of his problem if the 
individual had recurrence it would be less likely to affect his judgment and reliability.  Tr. at 219.    She summarized 
her testimony by indicating “he has the tools now, and he’s using them and has been using them to good effect, so 
that should something come up in the future, he’ll be able to address it in a more appropriate manner.”  Tr. at 220. 
 She indicated that if he continues his treatment and learning additional coping skills there is a relatively low 
probability that he will have problems in the future.  Tr. at 224.  

 
III. REGULATORY STANDARD 

 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements imposed 
by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a criminal matter, 
where the government would have the burden of proving the defendant guilty beyond a reasonable doubt.  Once a 
security concern has been raised, the standard in this proceeding places the burden of proof on the individual to 
bring forth persuasive evidence concerning his eligibility for access authorization.  10 C.F.R. §§ 710.21(b)(6), 
710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R.  
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§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring her access authorization "would not endanger the common defense and security and would be clearly 
consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that there is a 
presumption against granting or restoring an access authorization.  See  Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of access authorizations 
indicates "that security determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of an access authorization).  Consequently, it is necessary and appropriate to place the burden of 
persuasion on the individual in cases involving national security issues.  In addition to her own testimony, the 
individual in these cases is generally expected to bring forward witness testimony and/or other evidence which, 
taken together, is sufficient to persuade the hearing officer that restoring access authorization is clearly consistent 
with the national interest.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to whether 
granting an access authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that "[t]he decision as to 
access authorization is a comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting of access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest."  10 C.F.R. § 710.7(a).  I 
must examine the evidence in light of these requirements, and assess the credibility and demeanor of the witnesses 
who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
A.  Criterion H Security Concern  
 
I believe the individual’s treatment has resulted in behavioral changes that have mitigated the security concern 
related to the DOE consulting psychiatrist’s diagnosis of depression and personality disorder.  The individual’s 
testimony indicated that prior to May 2006 the individual did not understand the nature of his depression or his 
problems in dealing with others.   However, after receiving the May 2006 PIP he realized that he needed to be 
fully involved in professional treatment.   
 
The testimony of the three experts indicated that the medication he is taking for depression has reduced his 
depression symptoms and the coping skills he has learned from his psychologist have improved his relationships 
with others.  The testimony of his co-workers, friends and sister indicate that the individual’s behavior in the last 
year has significantly changed in that he is better able to deal with other people and he now is able to handle 
stressful situations without becoming angry.  These changes have ended the verbal outbursts which have previously 
caused him significant problems.   
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The DOE consulting psychiatrist indicates that she believes that the probability that the individual will have serious 
personality problems in the future is low.  The testimony of his sister, friends and professionals indicates that the 
individual now understands the importance of the treatment he has received and the individual’s own testimony 
indicates that he is fully aware that the treatment has improved his life. I therefore believe that it is unlikely that his 
depression and personality disorder will cause the serious verbal outbursts that have occurred in the past and that 
he will better control himself in his dealings with other people.  I therefore believe he has sufficiently mitigated the 
Criterion H security concern. 
 
B.  Criterion L Security concern 
 
The Criterion L security concern is based on two factors.  The first is the individual’s verbal outbursts.  The second 
is the individual’s unreliability in providing timely and complete information to the DOE.   
 
I believe he has mitigated the concerns related to his verbal outbursts.  The outbursts caused him to be terminated 
from his employment in March 2004 and to be placed on the May 2006 PIP.   The individual has received 
treatment for his depression and learned skills to deal with stress in the workplace.  As indicated above, I believe 
that the probability that those behaviors will recur is low.  Therefore, I believe the Criterion L concern related to 
those behaviors has been mitigated.  
 
The second basis for the Criterion L concern is the individual’s incomplete report of his hospitalization on his 2004 
QNSP and his failure to report his 2005 psychiatric treatment.  The DOE relies on its clearance-holders to reliably 
report unfavorable information regardless of whether they are embarrassed by it or unsure of the consequences.  
When an individual fails to reliably report information, it leads the DOE to question whether that individual can be 
trusted to be candid with the DOE and report negative information in the future.  My review of the record and my 
perception of the individual’s testimony leads me to believe that the individual does not understand the importance 
of reliably providing complete and accurate information to the DOE.   
 
The notification letter indicates that the individual failed to completely disclose the March 2004 mental 
hospitalization on question 21 of his December 2004 QNSP.  That question asks the filer to disclose the names 
and dates of consultations with mental health professionals that occurred in the last seven years.  The individual 
answered that question by providing the name of a physician whom he consulted in March 2004.   That answer 
does not provide complete information on the various professionals who treated him during his seven day 
involuntary hospitalization.  The individual may believe that disclosing one physician’s name was a satisfactory 
response to the question.  However, a candid answer to that question would have, at a minimum, provided 
additional detail on the circumstances of the treatment in the “continuation space” provided near the end of the 
form.  An answer to a question on a QNSP that makes it difficult to understand the full circumstances of 
derogatory information suggests that the individual is not committed to reliably providing complete information.  
Such unreliability is inappropriate for the holder of an access authorization.   
 
In discussing this matter at the hearing the individual testified that he disclosed the psychiatric treatment on his 
QNSP.   I find this testimony at the hearing contending that his answer on the QNSP was adequate confirms that 
even now he does not yet understand the obligation of an access authorization holder to provide fully candid 
detailed information. 
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A second example of providing incomplete information concerns question 22 on the same QNSP. That question 
asked for information on leaving a job under unfavorable situations.  The individual’s  response to that question 
was that he left a job in March 2004 after voluntarily resigning.  This may well be an accurate report of the 
agreement his attorney reached with his former employer.  However, it is not a complete description of the actual 
events.  By minimizing derogatory information, the individual does not permit the DOE to understand the full scope 
of his past.  This weakens the DOE’s ability to make an informed decision about his suitability for an access 
authorization.  This, after all, is the fundamental purpose of requiring those applying for an access authorization to 
complete a QNSP.   
  
I also found the individual’s testimony at the hearing that dealt with his behavior prior to his March 2004 discharge 
to be unreliable.  He was asked if he had any confrontation with his supervisor.  He responded “I can’t 
remember.”  Tr. at 170.  To the question of whether he had ever received any reprimands he responded: “Not that 
I can remember.”  Tr. 171.  He was asked if he had problems with other employees.  Rather than answer the 
question, he discussed the stress that all the workers were under.  Tr. at 171.  I believe during the hearing the 
individual was not willing to disclose complete information about his behavior prior to his discharge.   
 
Finally, the notification letter indicated the individual failed to disclose his 2005 psychiatric treatment.  At the 
hearing, the individual admitted that he failed to provide that information.  He testified that he failed to disclose it to 
the DOE because he was afraid of the consequences.   
 
During the hearing, the individual testified that he now recognizes that he must disclose information to the DOE.  
That statement, in and of itself, does very little to mitigate the DOE security concern, given the individual’s failure to 
provide complete information at the hearing about his March 2004 discharge and his less than complete statement 
at the hearing about his disclosure of his March 2004 hospitalization on his QNSP.  Therefore, I believe that the 
individual has failed to mitigate the DOE Criterion L security concern related to providing unreliable information.    
    
 
 V. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concern under Criterion H but has not 
mitigated the DOE security concern under Criteria L of 10 C.F.R. §710.8.  In view of the record before me, I am 
not persuaded that granting the individual access authorization would not endanger the common defense and 
security and would be clearly consistent with the national interest.  Accordingly, I find that the individual's access 
authorization should not be granted.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 2001.  66 
Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed by an Appeal 
Panel.  10 C.F.R. § 710.28(b)-(e).  
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
Date:  July 25, 2007   



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
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Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   April 20, 2007 
 
Case Number:   TSO-0491 
 
 
This decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 
10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.@  The local Department of 
Energy (DOE) security office (the LSO) suspended the Individual's access authorization 
under the provisions of Part 710.  This decision considers whether, on the basis of the 
evidence and testimony in this proceeding, the Individual's access authorization should be 
restored.1  For the reasons stated below, I find that the Individual's access authorization 
should be restored. 
 
I. BACKGROUND  
 
The present case concerns an individual alleged to be Aa user of alcohol habitually to 
excess.@  The events leading to this proceeding began when a coworker of the Individual 
detected alcohol on the Individual’s breath at work.  The coworker reported this concern 
to a supervisor and the Individual was asked to submit to a blood alcohol level (BAL) 
test.  That test indicated that the Individual had a BAL of .03.2  A personnel security 
interview (PSI) of the Individual was conducted.  The Individual was then asked to 
submit to an examination by a DOE consultant psychiatrist (the DOE Psychiatrist).  On 
November 29, 2006, the DOE Psychiatrist conducted a forensic psychiatric examination 
of the Individual.  DOE Psychiatrist=s Report at 2.  In addition to conducting this 
examination, the DOE Psychiatrist reviewed selected portions of the Individual=s security 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in 
this Decision as an access authorization or a security clearance. 
 
2 The Individual is subject to the DOE’s Human Reliability Program (HRP).  10 C.F.R. Part 712.  The 
HRP’s maximum allowable BAL threshold is .02.  Tr. at 64. 
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file and selected medical records.  On December 13, 2005, the DOE Psychiatrist issued a 
report in which she opined that the Individual habitually used alcohol to excess.3   
 
The DOE Psychiatrist further opined that the Individual was not sufficiently rehabilitated 
and reformed to resolve the security concerns raised by her alleged habitual use of 
alcohol.  However, the DOE Psychiatrist wrote:  
 

At the time of my evaluation, [the Individual] had completed seven out of 
a 10 week program of alcohol education and counseling.  She planned to 
resume treatment with her regular therapist after completion of this 
program. Once she completes this recommended program, she would have 
adequate rehabilitation for her alcohol problem.  

 
DOE Exhibit 3 at 14 (emphasis supplied).  The DOE Psychiatrist further opined that the 
Individual needed to abstain from alcohol for a period of at least six months in order to 
establish reformation from her pattern of excessive drinking.  DOE Exhibit 3 at 15.  
 
After receipt of the DOE Psychiatrist=s Report, the LSO initiated an administrative review 
proceeding.  See 10 C.F.R. ' 710.9.  The LSO then issued a letter notifying the Individual 
that it possessed information that raised a substantial doubt concerning her eligibility for 
access authorization (the Notification Letter).  The Notification Letter alleges that the 
Individual “has been, or is, a user of alcohol habitually to excess.@  10 C.F.R. ' 710.8(j) 
(Criterion J).   
 
On April 4, 2007, the Individual filed a request for a hearing with the LSO.  This request 
was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as 
Hearing Officer. 
 
On July 24, 2007, a hearing was held.  At the hearing, the DOE Office presented one 
witness: the DOE Psychiatrist.  The Individual presented three witnesses: her spouse, her 
supervisor, and a psychologist with the Human Reliability Program (HRP) (the HRP 
Psychologist).  The Individual also testified on her own behalf. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the 
agency and the Individual, and to render a decision based on that evidence. See 10 C.F.R. 
' 710.27(a). The regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting or continuation of 
access authorization would not endanger the common defense and security and would be 

                                                 
3  The DOE Psychiatrist did not diagnose the Individual with Alcohol Abuse or Dependence.  The DOE 
Psychiatrist also concluded that the Individual had suffered from an Adjustment Disorder. However, the 
DOE Psychiatrist opined that the Adjustment Disorder had been resolved.  DOE Exhibit 3 at 15.  The DOE 
Psychiatrist further noted that the Adjustment Disorder “is not likely to cause a significant defect in 
judgment or reliability.”  DOE Exhibit 3 at 15.  
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clearly consistent with the national interest.@ 10 C.F.R. ' 710.7(a).  I have considered the 
following factors in rendering this opinion: the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity 
at the time of the conduct; the voluntariness of the Individual's participation; the absence 
or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; 
the likelihood of continuation or recurrence; and other relevant and material factors.  See 
10 C.F.R. '' 710.7(c), 710.27(a).  The discussion below reflects my application of these 
factors to the testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
In the present case, the LSO is concerned that the Individual has been drinking habitually 
to excess.  The Notification Letter does not allege that the Individual suffers from 
Alcohol Abuse or Dependence.  The bases for the accusation that the Individual 
habitually drinks to excess are set forth in the Notification Letter.  The Notification Letter 
states: 
 

(1) The DOE Psychiatrist opined that the Individual habitually used 
alcohol to excess.4 

 
(2) A Clinical Mental Health Counselor evaluating the Individual for 
treatment diagnosed the Individual with Alcohol Abuse.5   

 
(3)  On October 4, 2006, the Individual was administered a blood alcohol 
test after a coworker reported that she had alcohol on her breath.  That 
blood alcohol test revealed that the Individual had a blood alcohol level of 
.030. 

 
(4)  In 2003 or 2004, the Individual’s physician told her to abstain from 
using alcohol due to a stomach ulcer.   

 

                                                 
4  The Part 710 regulations do not require a determination that a person is or has been a user of alcohol 
habitually to excess be supported by the opinion of a medical professional.  See 10 C.F.R. Section 710.8(j). 

5  This tentative diagnosis was later ruled out by the Clinical Mental Health Counselor.   The Individual 
submitted a letter to the HRP Psychologist from her treating Clinical Mental Health Counselor, which 
appears in the record as the Individual’s Exhibit 4.  The Clinical Mental Health Counselor’s letter states in 
pertinent part  
 

The previous rule out of Alcohol Abuse, Unspecified should be considered resolved as 
[the Individual] did not meet the criteria for recurrent or repeated problems related to 
alcohol. . . . During the course of treatment it became evident that problem interactions 
with her daughter were not related to the use of alcohol.   

 
Individual’s Exhibit 4 at 1-2.   
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(5)  The Individual admitted abusing alcohol. 
 

(6)  The Individual’s daughter expressed concern about the Individual’s 
alcohol use. 

 
Statement of Charges at 1-2. 
 
The “Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information” list a number of conditions related to alcohol use that raise a 
security concern and that may be disqualifying.  Specifically relevant to the instant case, 
the Revised Adjudicative Guidelines list the following conditions: 
 

(b) alcohol-related incidents at work, such as reporting for work or duty in 
an intoxicated or impaired condition, or drinking on the job, regardless of 
whether the individual is diagnosed as an alcohol abuser or alcohol 
dependent; 

 
(c) habitual or binge consumption of alcohol to the point of impaired 
judgment or reliability, regardless of whether the individual is diagnosed 
as an alcohol abuser or alcohol dependent.   

 
Guideline G of the Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005, by the Assistant to the 
President for National Security Affairs, The Whitehouse.  As discussed above, the record 
shows that the Individual was found to have an excessive BAL while at work. See note 2, 
supra.  Moreover, the Individual acknowledges that she was engaging in binge drinking 
on the evening prior to that incident.  Accordingly, it is clear that the Individual was 
habitually using alcohol to excess.     
 
In the present case, the Individual has convinced me that she has ceased her use of 
alcohol and intends to refrain from alcohol use in the future.  The Individual frankly 
testified that her use of alcohol had been excessive and problematic. Transcript of 
Hearing (Tr.) at 47, 52.  The Individual testified that her father and brother are recovering 
alcoholics and she recognizes that she is at risk of becoming an alcoholic.  Tr. at 47.  The 
Individual testified that she had begun to use alcohol as a crutch to help her cope with 
serious family problems. Tr. at 41, 47, 51-52.   
 
After she tested positive for alcohol at work, the Individual was evaluated by the HRP 
Psychologist.  The HRP Psychologist recommended that the Individual abstain from 
using alcohol.  Tr. at 44.  The Individual convincingly testified that she has completely 
abstained from using alcohol since October 3, 2006.  Tr. at 47-48. Thus the Individual 
had remained abstinent for nine months at the time of the hearing.  The Individual 
testified that she plans to continue abstaining from alcohol use.  Tr. at 48. 
 
The Individual also testified that the HRP Psychologist recommended that she obtain 
alcohol treatment.  Tr. at 44-45.  The Individual testified that she has done so.  Tr. at 45.  
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The counselor obtained by the Individual recommended that the Individual undergo ten 
sessions of alcohol treatment counseling.  Tr. at 45.  The Individual testified that she 
found this treatment to be so helpful, that she underwent twenty sessions of alcohol 
treatment counseling instead.  Tr. at 45.   The Individual testified that counseling and 
treatment have helped her and that she intended to continue to use those resources.  Tr. at 
56.     
 
The HRP Psychologist testified on the Individual’s behalf as well. The HRP Psychologist 
testified that, shortly after the Individual’s BAL was found to be excessive, he was asked 
to conduct an assessment of the Individual’s fitness for duty.  Tr. at 63.  The HRP 
Psychologist testified that he has met with the Individual on five or six occasions.  Tr. at 
68.  The HRP Psychologist testified that the Individual’s progress was “very positive.”  
Tr. at 65.  The HRP Psychologist testified that he has been in communication with the 
Individual’s treating counselor who reported to him that the Individual has been making 
positive progress.  Tr. at 65-66.  The HRP Psychologist further testified that the 
Individual had been undergoing twice weekly unannounced breath alcohol testing. Tr. at 
65.6  The test results have all been negative.  Tr. at 65.  The HRP Psychologist testified 
that he was convinced that the Individual is “genuine in her recovery.”  Tr. at 65.  The 
HRP Psychologist testified that he had no concerns about the Individual’s suitability for 
the HRP or a “Q” clearance.  Tr. at 65, 67.        
 
The Individual presented the testimony of her supervisor, himself a recovering alcoholic, 
who indicated that the Individual was an excellent employee and showed no signs of a 
continuing alcohol problem.  Tr. at 75-76.   The Individual’s spouse testified that he has 
not observed the Individual using alcohol since October 2, 2006, the date on which 
alcohol was detected on her breath.  Tr. at 57-58, 62-63. 
 
The DOE Psychiatrist testified that the Individual does not have any medically 
diagnosable alcohol disorder.  Tr. at 80, 82, 90-91.  However, she was of the opinion that 
the Individual had used alcohol to excess on a habitual basis at the time she tested 
positive at her workplace.  Tr. at 80.  The DOE Psychiatrist noted that the Individual fully 
complied with her treatment program.  Tr. at 90-92.  The DOE Psychiatrist testified that 
the Individual fully recognized that she was in danger of developing a serious alcohol 
problem.  Tr. at 79-80, 84.  The DOE Psychiatrist further opined that the Individual fully 
recognized the danger posed to her by alcohol and was sincerely determined to address 
her issues with alcohol.  Tr. at 85.   The DOE Psychiatrist testified that the Individual is 
unlikely to return to “at risk” drinking behavior.  Tr. at 87-88.  Most importantly, the 
DOE Psychiatrist testified that the Individual had fulfilled or exceeded her treatment 
recommendations and is now adequately rehabilitated and reformed.  Tr. at 91-92. 
 
The Individual submitted the sworn transcript of a deposition (the Deposition Transcript), 
at which the DOE Counsel was present, taken of a Consulting Psychiatrist (the 
Consulting Psychiatrist).  The Consulting Psychiatrist is an expert in the field of treating 

                                                 
6 The Individual has also submitted copies of the test result reports, which document that she tested 
uniformly negative.  Individual’s Exhibit 6. 
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substance abuse.7  The Consulting Psychiatrist testified that he had read the report 
prepared by the DOE Psychiatrist and fully agreed with its conclusions.  Deposition 
Transcript at 10.  The Consulting Psychiatrist testified that the Individual recognized that 
her drinking had become a problem and had taken action to address it.  Id. at 18.  The 
Consulting Psychiatrist indicated that the Individual is neither alcohol dependant nor 
suffers from alcohol abuse.  Id. at 27-28.  The Consulting Psychiatrist opined that even 
though the Individual does not meet the criteria for an alcohol disorder, she is, and will 
always be, at risk and “drinking would always be potentially problematic for her.” Id. at 
20.  In the opinion of the Consulting Psychiatrist, the Individual has received more than 
sufficient counseling and has exceeded the period of abstinence from alcohol use that he 
would recommend.  Id. at 29-30.  The Consulting Psychiatrist testified that he was 
“impressed by [the Individual] and her commitment to take care of herself and her 
problems.”  Id. at 45.  The Consulting Psychiatrist opined that the Individual’s prognosis 
is excellent.  Id. at 45.          
 
All three of the experts who have provided testimony in this case agree that the 
Individual is reformed and rehabilitated from her excessive alcohol use.  Accordingly, I 
am convinced that the Individual has resolved the security concerns raised by the DOE 
under Criterion J. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security 
concerns raised under Criterion J.  Therefore, the Individual has demonstrated that 
restoring her security clearance would not endanger the common defense and would be 
clearly consistent with the national interest.  Accordingly, the Individual's access 
authorization should be restored at this time.  The LSO may seek review of this Decision 
by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 10, 2007 
 
 
 

                                                 
7 The Consulting Psychiatrist did not testify at the hearing. 
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 20, 2007

Case Number: TSO-0492

This Decision concerns the eligibility of XXXXXXXXXXXXX (the Individual) to possess an
access authorization under the Department of Energy (DOE) regulations entitled “General
Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  Access authorization is defined as an administrative1/

determination that an individual is eligible for access to classified matter or is eligible for
access to, or control over, special nuclear material.    After reviewing the evidence before2/

me I find the Individual’s access authorization should not be restored.

I. Background

In 1996 and 1989, the Individual was arrested and charged with Aggravated Driving While
Intoxicated (DWI).  During an evaluation for the Human Reliability Program in June 2006,
he was advised to stop consuming alcoholic beverages.

On November 21, 2006, the Individual was referred to a DOE Consulting Psychiatrist.
After interviewing the Individual and reviewing his Personnel Security File, the DOE
Consulting Psychiatrist wrote an evaluative report describing her findings.  She opined3/

that the Individual is alcohol dependent.  She also indicated that the Individual has an4/

illness which causes or may cause, a significant defect in his judgment or reliability.5/
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  10 C.F.R. § 710.8(h).6/

  Id.  at  § 710.8(j).  7/

  Id.  at § 710.8(h).8/

  Id.  at § 710.8(j).9/

  10 C.F.R. § 710.25(a), (b).  10/

  10 C.F.R. § 710.25(g). 11/

On March 13, 2007, the LSO issued a Notification Letter to the Individual, citing the
incidents described above as derogatory information that created a substantial doubt as to
the Individual’s eligibility for an access authorization under Criteria H  and J.    Criterion6/ 7/

H refers to information indicating that an individual has “an illness or mental condition of
a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or
may cause, a significant defect in judgment or reliability.”   Criterion J refers to8/

information indicating that an individual has “[b]een, or is, a user of alcohol habitually to
excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.”   Upon receipt of the Notification Letter,9/

the Individual requested a hearing.  The OHA Acting Director appointed me as the
Hearing Officer in this case.   I convened a hearing in this matter.10/ 11/

At the hearing, the Individual represented himself.  He offered his own testimony, along
with the testimony of his father and sister and one co-worker to demonstrate that he has
been abstinent since August 2006 and that those who know him well believe that he will
not consume alcoholic beverages in the future.  The Local Security Office presented one
witness, the DOE Consulting Psychiatrist.  The local DOE Office entered 15 exhibits into
the record.  

II. The Hearing

A.  The Individual

At the hearing, the Individual testified that he stopped consuming alcoholic beverages in
August 2006.  Hearing Transcript (Tr.) at 12.  He declared that he does not have any desire
to consume alcoholic beverages now or in the future.  Tr. at 14.  His last alcohol related
infraction was in 1996.  Tr. at 25.   The Individual declared that his lifetime goal is sobriety.
Tr. at 9.    

The Individual testified that he has been attending Alcoholics Anonymous (AA), since
April 2007.  Tr. at 8.  He testified that he attends AA for the support, not because he need
to go to remain sober.  Tr. at 10.  He testified that most of the attendees are there because
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their attendance is court ordered, and he is not comfortable being there.  Tr. at 12.  The
Individual testified that he attends an AA meeting twice a week.  Tr. at 17.  He testified that
he thought he had a sponsor, but the sponsor has not attended a meeting for about one
month.  Tr. at 40. He has called the sponsor but not received a call in return.  Tr. at 40.  

B.  The Individual’s Sister

The Individual’s sister testified that the Individual has not consumed alcoholic beverages
since the  summer of 2006.  Tr. at 23.  She testified that the Individual is like a father to her
son, and that they spend a lot of time together.  Tr. at 26-27.  She further declared that since
the Individual received the DWI in 1996, he only drank at home so he would not have to
drive.  Tr. at 25.  The Individual’s sister testified that AA depressed the Individual and that
the Employee Assistance Program did help him understand how his consumption of
alcoholic beverages affected his life.  Tr. at 28.  She testified that her mother and
grandfather are both alcohol dependent.  Tr. at 29.  She believes that the Individual is an
open, honest person.  Tr. at 26.  

C.  The Individual’s Father

The Individual’s Father testified that he sees his son daily and the Individual has not
consumed alcoholic beverages since August 2006.  Tr. at 32.  The Individual’s father
believes the Individual’s life is better since he stopped consuming alcohol and that
improvement in his life has motivated the Individual to maintain his abstinence.  Tr. at 33.
He testified that the Individual regularly attends AA.  Tr. at 35.  He believes the Individual
does not need to attend AA to maintain his sobriety.  Tr. at 38.  The Individual quit
consuming alcoholic beverages on his own.  Tr. at 35.   The Individual does what he sets
his mind to do, in this case to stop consuming alcoholic beverages.  Tr. at 37.  

D.  The Co-worker

The co-worker testified that he has been working with the Individual for about 10 years.
Tr. at 18.    The Individual does his job well.  Tr. at 20.   The co-worker testified that the
Individual told him he had stopped consuming alcoholic beverages.  Tr. at 20-21.   He
believes that the Individual is a reliable, trustworthy person.  Tr. at 21.   

E.  The DOE Consulting Psychiatrist

At the hearing, the DOE Consulting Psychiatrist confirmed her diagnosis that the
Individual was alcohol dependent.  Tr. at 43.  She testified that the Individual has a strong
genetic loading for alcohol dependence.  Tr. at 43.  She stated that his insight into his
problem has only improved marginally.  Tr. at 43-44.   She believes the Individual’s 
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  10 C.F.R. § 710.10(a). 12/

attendance at the Employee Assistance Program was too brief to provide the Individual
with an understanding of his alcohol problem.  Tr. at 43-44, 50.  

The DOE Consulting Psychiatrist testified that the Individual was honest during her
interview with him when he indicated that he drank alcoholic beverages because he was
“bored.”  Tr. at 44.   She believes his nephew provides a good motivation for the Individual
to stay sober.  Tr. at 45.  In addition, the Individual and the nephew are active together,
which provides productive non-alcohol related activities.  Tr. at 45.  The DOE Consulting
Psychiatrist testified that she believes that the Individual has a moderate to high risk of
relapse. Tr. at 51.  She would like to see the Individual become more engaged in AA.  Tr.
at 49-50.  She believes that the Individual needs to maintain his sobriety for at least three
years to establish a low probability of relapse.  Tr. at 48. 

III.  Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued access
authorization eligibility.”   After a question concerning an individual’s eligibility for an12/

access authorization has been properly raised, the burden shifts to the individual who must
come forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have
been guided by the applicable factors prescribed in the regulations:  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.  10 C.F.R. § 710.7(c).  After consideration of all the relevant information in the
record, I conclude that a significant security concern was raised by the derogatory
information.  Consequently, it is my decision that the Individual’s access authorization
should not be restored.

IV.  Findings and Conclusions

My review of the testimony presented in this case, as well as the other evidence contained
in the record, leads me to  find that the Individual has an alcohol problem that raises a
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security concern.  After a question concerning an individual’s eligibility for an access
authorization has been properly raised, the burden shifts to the individual who must come
forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).  

At the time the Individual met with the DOE Consulting Psychiatrist, he was beginning his
reformation and rehabilitation process.  Nonetheless, at the time of the hearing, the
Individual had been abstinent for only nine and one half months.  He attends AA, but he
does not appear to be dedicated to AA and does not have a sponsor.  I believe, based on
the DOE Consulting Psychiatrist’s opinion, that a nine and one half month period is too
short for the Individual to be considered reformed or rehabilitated.  

Therefore, I conclude that at this time the evidence does not demonstrate to me that the
Individual’s alcohol-related problems is unlikely to recur.  The Individual provided little
evidence on that point but the expert testimony of the DOE Consulting Psychiatrist was
persuasive.  She stated at the hearing, that his chance of relapse was moderate to high.
Consequently, I find that concerns raised by the DOE Consulting Psychiatrist’s diagnosis
that the Individual is alcohol dependent has not been mitigated by the evidence provided
by the Individual. 

V. Conclusion

Upon consideration of the record in this case, I find that Criteria H and J security concerns
regarding the Individual’s eligibility for a security clearance have not been mitigated.
Therefore, I conclude that the Individual has not shown that restoring his access
authorization would not endanger the common defense and security.  Therefore,
restoration of his access authorization would be clearly inconsistent with the national
interest.  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s access
authorization should not be restored.  The Individual may seek review of this decision by
an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: August 2, 2007



1/ Access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

*  The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXX’s.
                        August 10, 2007    

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 20, 2007

Case Number: TSO-0493

This Decision concerns the eligibility of XXXXXXXXXXXXXX
(hereinafter "the individual") for access authorization.   The1

regulations governing the individual's eligibility are set forth
at 10 C.F.R. Part 710, "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  This Decision will consider whether, based on the
testimony and other evidence presented in this proceeding, the
individual should be granted access authorization.  As discussed
below, I find that access authorization should not be granted in
this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of
a notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of
the DOE created a substantial doubt pertaining to her eligibility
for access authorization in connection with her work.  In
accordance with 10 C.F.R. § 710.21, the notification letter
included a statement of the derogatory information causing the
security concern.  

The security concerns cited in the letter involve the
individual’s judgment and reliability.  Specifically, the letter
cites a November 13, 2006 evaluation by a DOE consultant
psychiatrist (consultant psychiatrist), finding that the
individual is suffering 
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2/ In making this diagnosis, the consultant psychiatrist referred
to the Diagnostic and Statistical Manual of the American
Psychiatric Association, IVth Edition Textual Revisions (DSM-
IV TR).  With respect to Borderline Personality Disorder
(301.83) the DSM-IV TR states the following: 

A pervasive pattern of instability of interpersonal
relationships, self-image, and affects, and marked
impulsivity beginning by early adulthood and
present in a variety of contexts, as indicated by 5
(or more) of the following:
1.  Frantic efforts to avoid real or imagined
abandonment.*
2.  A pattern of unstable and intense interpersonal
relationships characterized by alternating between
extremes of idealization and devaluation.  
3.  Identity disturbance: markedly and persistently
unstable self-image or sense of self.  
4.  Impulsivity in at least two areas that are
potentially self-damaging (e.g., spending, sex, substance
abuse, reckless driving, binge eating).  
5.  Recurrent suicidal behavior, gestures, or threats or
self mutilating behavior.
6.  Affective instability due to a marked reactivity of
mood (e.g., intense episodic dysphoria, irritability, or
anxiety usually lasting a few hours and only rarely more
than a few days.
7.  Chronic feelings of emptiness
8.  Inappropriate, intense anger or difficulty
controlling anger (e.g., frequent displays of
temper, constant anger, recurrent physical
fights).*
9.  Transient, stress-related paranoid ideation or severe
dissociative symptoms.  

The consultant psychiatrist did not consider the symptoms   
     marked by an asterisk to be applicable in the instant case. 

from Borderline Personality Disorder  and Temporal Lobe Seizure2

Disorder, currently in remission.  According to the letter, in
the consultant psychiatrist’s opinion the Borderline Personality
Disorder is an illness or mental condition which causes or may
cause a significant defect in the individual’s judgment or
reliability.  This gives rise to a security concern under 10
C.F.R. § 710.8(h).  The letter further cites several incidents in
which the individual was hospitalized for psychiatric treatment
during the period 1999 
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through 2002, including at least four suicidal overdoses
requiring emergency medical care, and other suicidal threats.
The letter also states that the individual has been in
psychotherapy with more than seven counselors or psychiatrists,
has been diagnosed with bi-polar disorder, and has been treated
with multiple psychiatric medications.  Further, at age 20, she
was hospitalized for three months with depression.  

The notification letter informed the individual that she was
entitled to a hearing before a Hearing Officer, in order to
respond to the information contained in that letter.  The
individual requested a hearing.  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e)
and (g), the hearing was convened. 

At the hearing, the individual testified on her own behalf, and
presented the testimony of the following personal witnesses:  her
husband, her supervisor, two coworkers/friends, and her sister.
She presented expert testimony from a forensic counselor who
performed an evaluation of the individual (individual’s
evaluator).  The DOE Counsel presented the testimony of the DOE
consultant psychiatrist.

II.  Hearing Testimony

I have summarized below the testimony of the witnesses at the
hearing. 

A.  Individual’s Supervisor; Coworkers

1.  Individual’s Supervisor

The individual’s supervisor stated that she has known the
individual, who is her assistant, for two years.  She works in
close proximity with the individual.  The supervisor testified
that the individual interacts well with her peers, even those who
may be irrational.  She has never seen the individual in an
unusually stressful situation, and has only observed her in
normal, work-related stress.  She testified that she has never
seen the individual overreact or act impulsively.  She has never
seen the individual exhibit any paranoid behavior or any fear of
being left alone.  She reported that on one occasion she
counseled the individual on how to handle a work-related conflict
with a co-worker.  The supervisor indicated that she was aware of
the prior abusive behavior to which the individual was subjected.
The supervisor testified that after the administrative review
process arose, the individual mentioned her previous suicide
attempts, but 
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did not elaborate on the circumstances or mention the borderline
personality disorder diagnosis.  Transcript of Hearing (Tr.) at
37-53. 

2.  Individual’s Co-workers

Co-worker #1 stated that she worked with the individual for
approximately two years, during the period April 2005 through
April 2007, and would see her about four hours a day.  She
currently does not work with her.  This witness testified that
the individual was friendly towards the staff, had good rapport
with colleagues, and did not experience any major feuds or
conflicts.  She never saw the individual lose her temper, be
impulsive, or act in unexplained ways.  Currently, they are not
regular social friends.  When they first started working together
they socialized briefly, but she has not recently socialized with
the individual. This co-worker had no information regarding prior
psychiatric issues, other than that the individual was abused by
her ex-husband.  She does not know the individual’s current
husband.   Tr. at 60-71.  

Co-worker # 2 stated that she has known the individual for about
two years and on average sees her for about 15 minutes a day.
She indicated that the individual copes with stress in much the
same way as other workers, and that she has never seen her
display any unusual behavior, conflicts, or outbursts.  Outside
of work, she sees the individual only infrequently.  As of one
year ago, she and the individual would have lunch together every
two weeks, but in the last few months they have only had lunch
together on one occasion.  The last time she was at the
individual’s home was in November 2006, about seven months prior
to the hearing.  With respect to her past, the individual told
her of an abusive boyfriend, and stress with her husband’s
children.  The individual did not tell her of her suicide
attempts.  She stated that she has spoken to the individual’s
husband, and is aware of no stress in their marriage other than
that associated with her husband’s children.  Tr. at 76-87.  

B.  The Individual’s Family 

1.  The Individual’s Sister

The individual’s sister now lives in a city more than one
thousand miles from the individual, and has therefore seen her
only two times in the last few years.  They currently keep in
touch by phone and e-mail.  The sister testified that she had not
seen any of the behaviors that the DOE consultant psychiatrist
had associated with borderline personality disorder, including
impulsivity, low self-
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esteem, paranoia, mood swings, emptiness, despair and spending
sprees.  She based this testimony in particular on her
observations of the individual during a five week period about
five years ago, when the individual left her last abusive
relationship and came to live with her.  She stated that she was
aware of the individual’s prior abusive relationships, but
indicated that she was not in close contact with her during that
period of her life.  She has never met the individual’s husband,
but has spoken to him on the phone, and believes him to be a good
husband for the individual.  Tr. at 94-119.  

2. The Individual’s Husband

The individual’s husband stated that he and the individual have
known each other for about two years and have been married for
one and one-half years.  They spend much of their time together.
He has not seen the individual display any of the behaviors
associated with borderline personality disorder that were
identified by the DOE consultant psychiatrist, including
impulsivity, and suicide attempts.  He was aware that she had
“issues with previous husbands.”  He was also aware that she had
been treated for depression and abuse.   However, he did not know
any specifics about the treatment.  He was not well-informed
about the medications she had used in the past for her mental
condition.  Although he was aware that she had attempted suicide,
he could not give any specifics about these incidents.  As an
example of a time when he saw the individual under considerable
stress, the husband cited an incident when his son behaved in a
verbally violent way towards the individual.  He stated that the
individual did not raise her voice, and that her voice was firm.
According to the husband, the entire event took “just a couple of
minutes.”  The only other stressful situation with respect to the
individual cited by the husband was that of the hearing itself.
In this regard, the husband stated that  there was no outward
manifestation of the individual’s nervousness, other than her
statement to that effect.  He indicated that in the two years
they have been together he has never seen an instance in which
she experienced behavioral changes caused by anxiety.  Tr. at 9-
30.  

C.  The Individual

The individual testified that she moved to the city where she
currently lives and works about five years ago, and that she has
been in her current position with the DOE contractor for about
two years.  Most of her testimony involved an effort to point out
errors in the written report of the DOE consultant psychiatrist.
The 
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purported errors were of two kinds.  First, the individual
claimed that the DOE consultant psychiatrist made minor factual
errors.  For example, he incorrectly stated her work site, cited
an incorrect date for one of her marriages and gave an incorrect
name for her first husband. Tr. at 194, 200, 212-13.  

The second type of error that the individual pointed to involved
what she considered to be inaccuracy that affected the overall
diagnosis made by the consultant psychiatrist.  She believed that
the DOE consultant psychiatrist exaggerated some events in her
life and ascribed too much significance to them.  For example, in
referring to the fact that the individual had an abusive
relationship with her own son, the DOE consultant noted that her
son attacked her with a baseball bat when he was 12 years old.
The individual stated that her son only hit her with a plastic
bat, so that it was not as severe as the consultant psychiatrist
made it sound, although the individual did admit that she was
injured.  Tr. at 207-08, 265.  She denied impulsive shopping
sprees, which she believed the DOE consultant psychiatrist
factored into his diagnosis of borderline personality disorder.
Tr. at  209-10.  She claimed that the consultant psychiatrist
noted incorrect dates for an assault and battery and protective
order with her abusive partner.  She believed that this error
does not allow for a fair picture of the build-up of the abuse.
Tr. at 223-24.

The individual stated that the DOE consultant psychiatrist cited
an incident in which she purportedly destroyed her partner’s
$1,200 guitar.  The individual claims the guitar was only worth
$200.  The individual also referred to her psychiatric
hospitalization.  She believes that the DOE consultant
psychiatrist drew an incorrect conclusion about the severity of
her situation from the fact that the hospitalization lasted for a
relatively long period, three months.  She states that this
hospitalization took place during the 1980s when such long stays
were not uncommon, and further noted that she was not confined or
restrained, and could leave at any time.  Tr. at 228-29.

The individual also cited the DOE consultant psychiatrist’s
statement that she had “filled a bathtub with lighter fluid.”
The consultant psychiatrist used this as part of the evidence of
the individual’s suicidal behavior.  The individual testified
that she has never filled a bathtub with lighter fluid, and that
she did not report to the consultant psychiatrist that she had
done so.  When asked if she had told him that she had put any
lighter fluid in a bathtub, she replied, “I don’t recall telling
him that.”  When asked if she had said anything to him regarding
lighter fluid, she stated 
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3/ This witness prepared a written report dated June 4, 2007,
setting forth his evaluation.  

“I don’t think we discussed anything. . . [It was] coming
probably from my abuser.”  Tr. at 241-42.  The individual’s
contention here is that the consultant psychiatrist wrongly
diagnosed her condition based on this type of error about her
suicide attempts.   

The individual did not testify at any length about her current
situation, other than to say that when she discontinued her
psychiatric medications, her mood stabilized, and that she has
had no mood swings since early 2003.  She believes that her mood
swings were caused by those psychiatric medications.  Tr. at 243.

D. Individual’s Evaluator3

This witness identified himself as a “certified forensic
examiner” with a master’s degree in counseling.  He testified
that based on  the individual’s “functioning today,” he did not
find evidence of borderline personality disorder.  He did not
believe that there was substantiation for a diagnosis of
borderline personality disorder as set forth in the DSM-IV TR.
It was the opinion of this witness that the diagnosis of
borderline personality disorder does not apply here because the
individual’s behavior is “better otherwise explained as a result
of the trauma in her history, and the fact that at times in her
life she has been the victim of domestic violence . . . .”  Tr.
at 143-44.  He testified that all of the symptoms of borderline
personality disorder, including the individual’s feelings of
emptiness or inappropriate anger could arise from her abusive
relationships.  Tr. at 149.  Moreover, he testified that since
there is no current manifestation of these behavior traits,
borderline personality disorder is not the best diagnosis.  He
believed that if there were a chronic personality disorder, “you
wouldn’t see an individual presenting for an assessment without
showing any indication of that.”  Tr. at 154.  He further stated
that if an individual has borderline personality disorder, “I
don’t think we would be seeing no presence of it in a today
picture.”  Id.  However, he testified that if the individual was
involved in another bad relationship, the prior behavior patterns
could re-emerge.  Tr. at 166-67.  
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E.  The DOE Consultant Psychiatrist

The DOE consultant psychiatrist provided his views of the
testimony of the individual’s evaluator.  The consultant
psychiatrist first addressed the evaluator’s contention that the
individual’s suicidal and other dysfunctional behaviors could be
better explained by the fact that she was in a series of abusive
relationships, rather than by borderline personality disorder.
It was the consultant psychiatrist’s testimony that “as soon as
you say a series and history of abusive relationships you get
into the essence of borderline personality disorder–namely a
pattern of unstable relationships.  That’s the hallmark of
borderline personality disorder.”  Tr. at  174.  The consultant
psychiatrist further stated in this regard: 

things I think distinguish her borderline personality
disorder from . . . the more simply understandable reaction
to an individual episode of domestic abuse would be, first
of all, that there’s a recurrence, that she has had a
recurrent pattern of unstable relationships, as I found in
my evaluation, and not all those were unstable because of
abuse.  One of them I called unstable because she married
after knowing the person for 16 days and then they divorced
within a month or two after. . . . The other thing is the
severity of the symptoms. . . .I believe in [the
individual’s] case she’s had police called 10 times for
suicide attempts, at least . . . four overdoses. . . .she
filled the bathtub with lighter fluid, another time when she
was poised on the porch to jump. . . a manipulative type of
suicide attempt, which often occurs in borderline
personality disorders, but nonetheless very lethal. 

Tr. at 176.  

With respect to the evaluator’s observation that the individual
did not present any symptoms at the time he interviewed her, and
that this would negate the diagnosis of borderline personality
disorder, the consultant psychiatrist testified that the absence
of symptoms was not surprising.  “With the diagnosis of
borderline personality disorder, somebody can be near death one
day and looking like they could run the hospital the next day. .
. .  So the fact that she doesn’t have any symptoms currently
would not exclude the diagnosis.”  Tr. at 178.  
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The consultant psychiatrist also addressed the individual’s
contention that the errors in his written report rendered the
evaluation as a whole unreliable.  He noted that there were some
typographical errors and minor errors of fact in the report, such
as where the individual worked or the first name of her first
husband.  He indicated that there was “nothing in the [small]
errors that would be clinically very significant for me, like
tend to dramatically alter my diagnosis or . . . my opinion.”
Tr. at 255. 

The consultant psychiatrist then turned to a review of the
purportedly more substantive errors raised by the individual.  I
consider below his responses to a number of the errors claimed.  

The individual referred to the consultant’s psychiatrist’s
statement that her son hit her with a baseball bat.  She
indicated that it was a plastic bat, and not a true baseball bat.
The consultant psychiatrist testified that this correction was in
her favor and reduced the significance of the incident.  Tr. at
265.  The individual objected to the consultant psychiatrist’s
observation that she had engaged in impulsive spending when she
purchased $1,000 worth of clothing. She contended that she had
planned and budgeted for this purchase.  The consultant
psychologist testified that this  episode should not be
considered as part of the borderline personality diagnosis.  Tr.
at 269-70.  With respect to the individual’s claim that the
consultant psychiatrist noted incorrect dates for assault and
battery charges culminating in a protective order with her prior
partner, the consultant psychiatrist testified that the
chronology of the facts themselves is not important clinically
and would not change his opinion.  Tr. at 277-78, 279.  
In connection with the incident in which the individual stated
that the value of her partner’s guitar that she destroyed was
$200 and not $1200, the consultant psychiatrist stated that the
key was the “marked reactivity and mood.”  Tr. at 299.  With
respect to the individual’s three-month stay in a psychiatric
hospital, the consultant psychiatrist testified that he was aware
that it was a voluntary stay and that patterns of hospitalization
have changed since that time.  Tr. at 262-63.  

On the subject of the lighter fluid incident, the consultant
psychiatrist noted that he had in one instance stated that the
individual had “filled” the bathtub with lighter fluid and in
another reference indicated that she had “put lighter fluid” in a
bathtub.  Evaluation at 7, 11.  The individual did in fact admit
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that she put lighter fluid in the bathtub and attempted to start
a fire.  Tr. at 283.  The consultant psychiatrist did not believe
this inconsistency in his report was any grounds for a change in
his diagnosis.  Tr. at 283.  

The consultant psychiatrist agreed that some of the information
he included in his report was not accurate, however, overall, it
was his opinion that in the past, the individual had met the
diagnostic criteria in the DSM-IV TR for borderline personality
disorder.  Tr. at 303-19.  The consultant psychiatrist stated
that if the only information available to him was from the last
five years, he would not have made the diagnosis of borderline
personality disorder.  Tr. at 320.  In this regard, he indicated
that there is the possible attenuation of symptoms of this
condition, but not remission from the disease itself.  Tr. at
321-22.  He testified that the prognosis as far as “flare ups” is
risky for many years, “even after the person is doing well by
their current mental status.”  Tr. at 322.  He testified that
there is a “positive trajectory” for this individual right now
and that she has the support of family and friends and a good
work relationship.  Tr. at 325.  However, in his opinion, the
individual needs an ongoing therapy relationship.  He expressed
concern over the fact that the individual had stopped all
counseling.  Tr. at 341.  

The consultant psychiatrist further testified that “if her
marriage stays great and her stepson makes up with her and her
husband’s health stays good, her prognosis for catastrophic
reaction to interpersonal stress is low.  If catastrophic stress
hits her, I think the risk is high, catastrophic, like if he
became abusive and that same pattern came up.  If the stepson
became abusive and that same pattern came up, that would be the
hardest for her to deal with and more likely to relapse into the
symptoms she had before.”  Tr. at 329-30.  In this regard, the
consultant psychiatrist raised a concern that there was a
possibility that this marriage would not last five years,
especially given the fact that the individual has been twice
married previously and her husband has had one prior marriage.
Tr. at 331-32.  He believed the odds of a crisis in their lives
were “fairly high,” and that the break-up of her marriage “would
push her over the edge into severe symptoms.”  Tr. at 331-32.  He
testified that there is a “pretty good possibility” that her
borderline personality symptoms could recur.  Tr. at 334.  He
believed that therapeutic counseling for the disease and the
passage of time during which there are no borderline personality
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4/ The consultant psychiatrist testified about a further concern
cited in the notification letter regarding the individual’s
“temporal lobe seizures,” which occurred last when she was
about 16 or 17 years old, approximately 28 years ago.  Tr. at
344.  He stated that the individual could have outgrown the
seizures.  The individual has denied that she continues to
suffer from them.  I will not give further consideration as to
whether the possibility of seizures poses a continuing
Criterion H security concern, given that the individual has
not resolved the concerns associated with the diagnosis of
borderline personality disorder.  

symptoms and during which the marriage remained intact diminishes
the risk of recurrence of the symptoms.  Tr. at 335-36.  4

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710
is not a criminal case, in which the burden is on the government
to prove the defendant guilty beyond a reasonable doubt.  In this
type of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the
purpose of affording the individual an opportunity of supporting
his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  The burden is on the individual to come forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest."  10 C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent
with the interests of the national security test” for the
granting of security clearances indicates “that security-
clearance determinations should err, if they must, on the side of
denials”);  Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security
clearance).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases
involving national security issues.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  



- 12 -

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel
Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25
DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

The issue in this case is whether the individual has mitigated
the Criterion H security concerns related to borderline
personality disorder, a mental condition that, in the opinion of
the DOE consultant psychiatrist, causes or may cause a defect in
her judgment or reliability.  The individual’s approach in this
regard has been to attempt to establish that the DOE consultant
psychiatrist’s diagnosis is incorrect.  She challenges the
consultant psychiatrist’s diagnosis by claiming that his written
evaluation is so fraught with errors, large and small, as to be
overall unreliable.  In this regard, after the hearing, she
submitted a redacted version of the psychiatrist’s written
evaluation with her corrections to the report (hereinafter post-
hearing submission).  Secondly, she has offered as support for
her position the testimony of her own expert, a forensic
evaluator, who came forward with a different diagnosis.  Thirdly,
she has called witnesses to establish that her current pattern of
behavior is a normal one, and that her past abnormal behaviors
can be attributed to abusive relationships which are simply no
longer part of her life.  As discussed below, I find that the
individual has not resolved the Criterion H concern.

A.  Reliability of the Consultant Psychiatrist’s Report

I am not at all impressed by the individual’s attempt to
discredit the consultant psychiatrist’s report by pointing out
alleged errors.  
First, I address the matter of the post-hearing submission.  The
document filed by the individual did not reflect the agreement we
reached at the hearing about what she would be permitted to
submit.  Instead of simply pointing out the typographical and
other minor alleged errors of fact, as we agreed, the individual
submitted a fully-edited version outlining all her objections to
the report.  Tr. at 205-06, 246, 247-48.  I will not accept this
version of the report for the purpose of allowing it to enlarge
the substance of the individual’s complaints about the consultant
psychiatrist’s diagnosis.  The individual had ample opportunity
to make those 
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points at the hearing.  Tr. at 238, 245.  Moreover, any new
substantive points that might be raised will not have been tested
by cross examination or by a response from the consultant
psychiatrist.  Accordingly, I will give no further consideration
to the substantive points the individual has included in the
post-hearing submission.  I will base my analysis here only on
the testimony regarding substantive errors given at the hearing
that was given under oath, tested by cross examination and which
received a response from the DOE consultant psychiatrist.  

With respect to the typographical and other minor errors, I note
that several such corrections do appear in the post-hearing
submission.  I do not believe that either individually or when
taken as a whole these errors suggest in any way whatsoever that
the DOE consultant psychiatrist’s report is less than fully
professional, well thought-out and a reliable, indeed valuable,
piece of evidence in this case.  The following are two examples
of such errors.  The individual points out that the report does
not indicate her correct work site.  The individual also points
out that the DOE consultant psychiatrist indicated that she
married her first husband when she was 21, whereas she states
that the marriage took place when she was 23.  I fail to see why
these errors are in any way meaningful in the context of the
instant case.  Errors of this nature do not convince me that the
report as a whole is invalid.  They are trivial.  Pointing them
out was frivolous and a waste of time.  Accordingly, I will not
give any further consideration of the post-hearing redaction of
the consultant psychiatrist’s report.  

Moreover, I have reviewed the consultant psychiatrist’s testimony
responding to the purportedly larger errors, for example the
errors concerning the plastic baseball bat, the $200 guitar, the
lighter fluid incident, and the incorrect dates regarding assault
and battery by the individual’s abusive partner.  In every
instance, the consultant psychiatrist persuasively testified that
these rather minor corrections to the record did not make any
overall difference in his clinical opinion.  As a matter of
common sense, I cannot see how these rather trivial objections
that the individual raises could  overcome or negate the large,
very serious personality concerns and irrational behaviors
present here.   

After a full review of the consultant psychiatrist’s report and
his testimony, I find the witness and his report to be credible,
highly reliable and an extremely useful resource here.  There is
simply no cause for concern regarding the credibility or
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expertise of the consultant psychiatrist, or the trustworthiness
of his report.  With this determination in mind, I turn to an
analysis of the rest of the testimonial evidence presented at the
hearing.  

B.  The Persuasiveness of the Opinions of the Individual’s
Forensic      Evaluator and the Consultant Psychiatrist

As stated above, the individual’s evaluator was of the opinion
that there was a better explanation for the individual’s
behavioral symptoms than borderline personality disorder.
Disagreement over the labeling of her condition aside, the key
here is whether the individual is likely to exhibit in the future
the admittedly unstable behaviors, including abusive, unsuitable
relationships, repeated psychiatric hospitalizations, overdoses
and other suicide attempts which demonstrate poor judgment and
reliability.  The evaluator indicated that “in the last couple of
years, what we see is a real change in her behavior, reported
both by objective sources, namely her supervisor. . . . After
all, this really gets to how does this person and would this
person function and continue to function in an occupational
setting.  And she seems to be doing very well and has not
exhibited that kind of instability now for a significant period
of time. . . . I think people can get well and that they can
improve and . . . I think one of the reasons why we see this
period now is that she’s not in an oppressive situation, and
we’re seeing the results of how she can behave and manifest when
that’s the case.”  Tr. at 179-80.  

I do not find this reasoning to be sufficient to overcome the
security concerns here.  First, the fact that the evaluator saw
the individual at a moment when she was exhibiting no
dysfunctional symptoms does not end the inquiry.  As the
consulting psychiatrist pointed out, since the individual is
seemingly now in a stable relationship, her symptoms have abated.
However, as the consultant psychiatrist also indicated, these
symptoms could recur if her current marriage deteriorated.  As
discussed more fully below, the evaluator’s failure to fully
analyze the possibility of a recurrence and the effects it might
have on the individual’s behavior is, in my opinion, a serious
failing.   

Moreover, the evaluator did not appear to be fully aware of the
suicidal history of this individual.  For example, he stated, “I
am minimally aware of her history,” and recalled only two such
events.  Tr. at 143-44.  However, the record here indicates that
there were at least four suicidal overdoses and two suicidal
threats.  DOE 
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consultant psychiatrist’s report at 13.  I find that the DOE
consultant psychiatrist had an in-depth knowledge of this
individual’s history, and seemed more familiar with her
background.  Accordingly, I believe his opinion is entitled to
more weight.  

Moreover, as the DOE consultant psychiatrist pointed out, the
evaluator gave no real explanation for the individual’s past
problems and past symptoms, which were very severe, including
five psychiatric hospitalizations and numerous suicide attempts. 
Tr. at 328.  To deny the importance of or provide any real
explanation for these severe symptoms, other than to cite another
symptom, namely the abusive relationships themselves, is not
satisfactory or convincing.  See Tr. at 327.  

In my view, the evaluator’s opinion does not resolve the key
question: whether the individual is likely to display errors in
judgment and reliability in the future due to her mental
condition.  The fact that she is now performing well at work does
not fully address this question.  If she is not stable in her
personal relationships, the dysfunctional behavior could well re-
emerge.  Secondly, although the evaluator believes that the
individual has “gotten better,” I see little objective evidence
that he could have had from which to draw such a conclusion. The
evaluator cited a “collateral interview” he had with the
individual’s supervisor as support for the individual’s current
stable behavior.  In this regard, the evaluator indicated that
the supervisor told him about the individual’s noteworthy
performance on the job.  Tr. at 160.  This limited picture of the
individual is not very persuasive.  From my own review of the
supervisor’s testimony at the hearing, I find she does not know
very much about the individual from her own observation and she
had little to say about the individual’s private life, seemingly
because she did not have any deep knowledge about the
individual’s husband or their marriage. She referred to her
knowledge of the individual’s personal life as a little bit more
detail than “just general chitchat.”  Tr. at 49.  Moreover, the
fact that the individual may behave in a stable manner at work
does not end the inquiry here, since those holding a security
clearance must be counted on to exercise good judgment both on
and off the job.  Personnel Security Hearing, (Case No. VSO-
0476), 28 DOE ¶ 82,827 (2001).    

In any event, I see little evidence that would allow me to accept
the evaluator’s view that any improvement that the individual has
made will last for a significant period into the future.  I was
more 



- 16 -

convinced by the opinion of the consultant psychiatrist that the
prognosis here is not clear and that there is still a likelihood
of a recurrence of the past behavior, given the fact that the
individual is not engaged in any therapy and that there has been
a relatively short period of the absence of symptoms.   

Thus, overall, I am not convinced by the evaluator’s position
that the individual did not have borderline personality disorder
and that, due to a improvement in her situation, she has now
recovered from whatever personality difficulty she did have.  In
this regard, I note especially the evaluator’s testimony that if
the individual did become involved in an unstable situation
again, the same dysfunctional behavior could occur.  Tr. at 166-
67.   I believe that the consultant psychiatrist’s diagnosis here
is more convincing than that of the evaluator, as is his overall
view that there is still a concern regarding the individual’s
stability, judgment and reliability.  

C.  Overall Persuasiveness of the Testimony of the Individual and
    Her Personal Witnesses

The time frame that is covered in this case is about 40 years,
dating from events beginning in 1968, when the individual was
seven years old, at which time the individual states that a
neighbor began to sexually molest her.  The relevant events
continued for a number of years, including two abusive
relationships, a marriage lasting only two months which the
individual entered into after knowing the man in question for
only 16 days, numerous suicide attempts, hospitalizations,
therapy and diagnoses of mental disease.  Yet, no witness had a
complete picture of this individual.  Except for the sister, no
witness could testify about a period that covered more than two
years.  No witness could compare the individual’s past and
current status.  

Moreover, the witnesses who were called in this case and could
speak about the individual’s current state had only a very
limited picture of her, particularly with respect to her personal
life.  No witness, other than the individual’s sister had known
her for more than two years.  The individual’s sister had moved
to a distant city at least two years ago, and therefore had not
seen the individual in her current purportedly stable married
situation.  Thus, there was not a single witness who could give a
coherent picture of the individual’s status for the four and one-
half year period during which she maintains she has been symptom-
free.  Tr. at 243.  
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Moreover, her co-workers were not close with her on a social
basis and none was really knowledgeable about on her current life
with her husband or her entire abusive, dysfunctional past.  I
did not find their testimony particularly useful regarding the
individual’s personal life.  Her supervisor stated that she knew
the individual’s husband, although she did not provide any
important details about the individual’s current personal life.
Tr. at 49.  The individual’s sister was more aware of the
individual’s difficult abusive situation than some of the other
witnesses, but was not with her during the period of abuse, and
was not well-informed as to the individual’s current situation.
She only knew the individual’s husband through phone
conversations.  Thus, I was not especially confident about the
overall picture of the individual or that of her current personal
life that the co-workers, supervisor or sister were able to give
me.  

The husband has only known the individual for two years.  Thus,
his experience with her is also very limited. I was not
particularly convinced by his testimony.  His responses to many
questions provided limited information, and often consisted of
only one word. He was not forthcoming with details about their
relationship and their lives.  For example, he was guarded about
discussing any stress or anger between them.  As an example of
stress, he pointed out that the hearing created stress for the
individual, but stated there was no action on her part from which
he could detect it, other than that she spoke of it.  He also
mentioned stress arising from a violent interchange between his
stepson and the individual.  I find it hard to believe that in
the two years of their relationship he could find no example of
stress or anger between the two of them or between the individual
and others that he could point to, much less discuss in detail,
besides these two events.  In particular, the husband seemed very
reticent regarding the problems between the individual and his
children.  I would have been more impressed with the candor of
his testimony had he elaborated on this point and how the
individual handled the stress of the tension this created between
them.  I note that the husband stated “we’ve had some heated
arguments.”  Tr. at  17.  Yet, even when he was pressed to
describe some of the pressures between them and the individual’s
reaction to those pressures, he was not forthcoming and referred
only to the stress of the hearing itself and the interchange with
his stepson.  

I am simply not convinced that this is the extent of the
disagreements and conflicts between the individual and her
husband.  Given the fact that the DOE consultant psychiatrist
believed the 
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stability of the individual’s mental condition is intimately tied
to the viability of her marriage, the testimony of the husband is
especially important.  His unforthcoming testimony did not
advance the individual’s position that she is now in a stable
personal relationship.  In any event, if the individual had
called her stepdaughter, with whom she has purportedly
reconciled, as well as her own children as witnesses to
corroborate the facts about her current relationship with her
husband, I might have been more convinced.  The individual has
therefore not brought forward sufficient information to convince
me that she has not engaged in any behaviors associated with
borderline personality disorder in the last four and one-half
years.  

Furthermore, the fact that the individual failed to call her
family therapist, who was originally on the witness list in this
case, represents a serious gap in the testimony here.  The family
counselor could have provided some objective, expert testimony
regarding the individual’s current mental status, the status of
her marriage, and her ability to deal with stress and anger.
This is particularly important given the fact that the therapist
was familiar with the individual under the circumstances
surrounding the abuse by the stepson at the very time she was
experiencing them. 

Moreover, the individual’s overall testimony was lacking here.
She spent a great deal of effort attacking the evaluation of the
DOE consultant psychiatrist.  The individual’s objection to the
consultant psychiatrist’s characterization of the lighter fluid
incident is a particularly vivid example of her ill-conceived
attempts to shift the focus of this case from her own unstable
behavior to the behavior of others.  Yet, the individual devoted
comparatively little time to testifying about her own current
mental condition, and how she has changed her life.  I have no
detailed testimony from the individual as to her current coping
skills, what she would do if her current marriage failed, or why
she is not actively engaged in therapy.  This is, in my view a
serious failing, since I am not left with a clear picture from
the individual’s own testimony about how she sees herself
currently.  

V.  CONCLUSION

As stated above, in cases pertaining to security concerns under
Part 710, it is the obligation of the individual involved to
demonstrate that she is fit to hold a security clearance.  Thus,
the individual’s approach here, an attempt to show that the
consultant 
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psychiatrist was not competent, did not serve her well.  I
believe that the diagnosis of borderline personality disorder by
the consultant psychiatrist here is convincing.  However, even
if, as postulated by the evaluator, the individual here is simply
a person whose dysfunctional behavior was caused by repeated
incidents of unstable, abusive relationships, based on the record
here, I am not persuaded that the individual’s personal life is
symptom-free as she contends, or that she is unlikely to have a
recurrence in the future.  

To that end, the individual would have been better served had she
brought forth strong witnesses who know her well, and who could
testify in detail about the last four and one-half years, during
which she maintains she has led a stable life-style.  She would
also have been better off by convincing me through her own candid
testimony that she is now in a stable situation, that she needs
no further therapy, and that there will be no return to the prior
dysfunctional pattern. 

As the foregoing indicates, I find that the individual has not
resolved the Criterion H security concerns cited in the
notification letter.  It is therefore my decision that this
individual should not be granted access authorization.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: August 10, 2007



1/ Access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.
                       September 14, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 25, 2007

Case Number: TSO-0494

This Decision concerns the eligibility of XXXXXXXXXXXXXX
(hereinafter "the individual") for access authorization.   The1

regulations governing the individual's eligibility are set forth at
10 C.F.R. Part 710, "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special  Nuclear
Material."  This Decision will consider whether, based on the
testimony and other evidence presented in this proceeding, the
individual should be granted access authorization.  As discussed
below, I find that access authorization should not be granted in
this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created a substantial doubt pertaining to his eligibility for
an access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the notification letter included a
statement of the derogatory information causing the security
concerns.  

The letter cited the following security concerns.  In a report dated
December 8, 2006,  a DOE consultant psychologist diagnosed the
individual as suffering from alcohol disorder not otherwise
specified.  The letter further noted that the individual has been
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arrested on two occasions for driving under the influence of alcohol
(DUI).  The letter cited as the most recent occurrence an arrest
that took place on March 6, 2006.  This  represents a concern under
10 C.F.R. § 710.8(j)(Criterion J), which relates to alcohol abuse,
dependence or habitual use to excess.  The DOE consultant
psychologist also believed that the individual’s habitual use of
alcohol to excess is a mental condition that causes or may cause a
significant defect in judgment or reliability, thereby creating a
security concern under Section 710.8(h)(Criterion H).  

The notification letter further indicates the following concerns.
On a December 4, 2004 Questionnaire for National Security Positions
(QNSP), in a July 12, 2006 Personnel Security Interview (PSI), and
in a November 2006 psychological evaluation with the DOE consultant
psychologist, the individual indicated that during the period 1998-
2002, he used cocaine 4-6 times and crack cocaine once.  However,
drug treatment records from a rehabilitation and detox facility
where he had been admitted stated that he reported using cocaine
daily in 2001.   Further, in the 2004 QNSP, the individual stated
that he had not participated in any alcohol or drug-related
treatment.  However, records of that same detox facility show that
he was admitted from June 30 to July 1, 2001.  

Further, during the July 12, 2006 PSI, the individual stated that
from 1994 to the present he typically drank one drink over a two-
hour period.  However, during the November 2006 psychological
evaluation, he stated that he typically drank six beers.  According
to the notification letter, these contradictory remarks and
falsehoods in the QNSP, PSI and psychological examination give rise
to a security  concern under 10 C.F.R. § 710.8(f)(Criterion F).  

The notification letter also states that the individual’s use of
cocaine gives rise to a security concern under 10 C.F.R.
§ 710.8(k)(Criterion K).  Finally, the letter cites numerous arrests
and citations involving motor vehicle violations during the period
1994 through 2006 and additional arrests for assault and possession
of cocaine in 1998 and 1999.  These incidents give rise to a
security concern under 10 C.F.R. §710.8(l)(Criterion L), which
pertains to reliability and trustworthiness.  

The notification letter informed the individual that he was entitled
to a hearing before a Hearing Officer, in order to respond to the
information contained in that letter.  The individual requested a
hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e)
and (g), the hearing was convened. 
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At the hearing, the individual testified on his own behalf, and
presented the testimony of his wife, his supervisor, two friends
from his church, and an intern from a local university.  The DOE
Counsel presented the testimony of the DOE consultant psychologist.

II.  Hearing Testimony

A.  The Individual

With respect to his alcohol use, the individual testified that he
has reduced his use of alcohol over the years, and that his schedule
is too busy now for him to spend considerable time drinking alcohol.
He testified that the 2006 DUI incident was isolated, a mistake that
took place in his wife’s absence.  Transcript of Hearing (Tr.) at
61-62.  He does not believe that he currently has any problems with
his alcohol use, or that he is an abuser of alcohol.  Tr. at 64.
His alcohol use has diminished over the years, and he believes that
he can now use it responsibly.  Tr. at 67.  He testified that in
April 2007 he decided to give up alcohol completely because, even
though he does not have a problem currently, he and his wife will
soon have a child, and also because he took the report of the DOE
consultant psychologist seriously.  Tr. at 68-69.  
 
With respect to his use of illegal drugs, the individual testified
that he no longer uses them.  Tr. at 89. 

The individual also discussed his false statements and omissions.
He testified about his statement on the December 2004 QNSP that he
had not had any treatment in the previous seven years concerning a
mental health related condition.  In this regard, the individual
testified that he was admitted on June 30, 2001, to a
“rehabilitation and detox” facility.  However, he stated that he
only stayed one night and left of his own volition the next morning.
The individual explained that he never received any treatment at the
facility and never saw a physician.  He testified that he checked
himself into the facility merely to get away from his (now-former)
wife, and to get a good night’s sleep.  Tr. at 54.  

He also discussed his statements in his July 2006 personnel security
interview and to the DOE consultant psychologist that during the
period 1998 through 2002 he used cocaine four to six times and crack
cocaine once, whereas the detox facility intake sheet indicated that
he used cocaine daily in 2001.  The individual stated that he
falsified and overstated his cocaine use to the detox facility in
order to be admitted for the night.  Tr. at 73.  For these same
reasons he lied to the facility about his alcohol use, telling them
he used alcohol daily, whereas he stated in the PSI that he had one



- 4 -

2/ Subsequent to the hearing, I received the facility’s complete
report regarding the individual submitted by the treatment
facility itself.  Submission of July 18, 2007.  There is some
discrepant information in this report.  For example, it states
that the individual’s average use of alcohol is one to three
beers, that there is an abstinence period of 8-12 months,
although his last use is listed as within three months.  I
therefore find it not particularly convincing regarding
whether the individual has a problem regarding use of
alcohol.  Moreover, since the DOE consultant psychologist and
the DOE Counsel were not given the opportunity to review this
material and comment on it, I do not believe it is entitled to
any weight here.  

drink over a two-hour period during a football game, and told the
DOE consultant psychologist that he drank only six beers during a
football game.  Tr. at 77, 78.  

The individual also testified about his recent efforts to be
evaluated concerning his overall alcohol use.  He stated that he was
unable to schedule an appointment for an interview with a local
psychologist or psychiatrist prior to the hearing.  Accordingly, he
decided to proceed directly to a facility that provides treatment
for alcohol abusers.  Tr. at 60.  He indicated that he told the
staff that he wanted to enroll in the alcohol use outpatient
program, and that he was asked a series of questions about his
alcohol use.  He indicated that he told the intake staff member that
he was not currently using alcohol.  The facility therefore rejected
him for its program because, since he was not currently using
alcohol to excess, he did not meet the facility’s admission
criteria.  Tr. at 57.  He said that he attempted to show the DOE
consultant psychologist’s report to the intake person at the
facility, but she refused to accept it both before and after his
interview.  Tr. at 90-91.  With respect to his efforts to be
admitted to the outpatient alcohol abuse program at this facility,
prior to the hearing the individual submitted a July 3, 2007
statement from the facility indicating the following: “Based upon
client’s report, client does not meet clinical criteria for alcohol
or drug treatment programs at [treatment center].”  Individual’s
submission of July 16, 2007.  2

With respect to the Criterion L concerns involving traffic offenses
such as “no insurance certificate” and driving with “switched
license plates,” the individual admitted these infractions, but
contended that this behavior, which took place between 1994 and
2002, is now well behind him.  Tr. at 80, 89-90.  The individual
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also claims that the statement in the notification letter that he
was charged with aggravated assault in 1999 does not appear in the
records of the State in which it supposedly occurred.  He claims
that he did shoot someone, but was never charged.  The individual
submitted in this regard a letter from the State’s district
attorney, indicating that the state has no pending charges against
this individual and handled only one charge against him, which was
for issuing worthless checks.  Individual’s Hearing Exhibit A.  Tr.
at 87-90.

B.  Individual’s Two Church Friends and Intern

The church friends testified that they have known the individual for
approximately three years.  Tr. at 21, 29.  One church friend sees
the individual three or four times a week at church-related
functions, and at musical or community gatherings.  Tr. at 22.  The
other church friend sees the individual about twice a week at church
functions.  Tr. at 32.  Neither witness had any significant contact
with the individual under other circumstances, such as being inside
the individual’s home.  Tr. at 25, 31.  Both witnesses testified
that they had never seen the individual use alcohol or illegal
drugs.  Tr. at 22, 30.  The individual had explained to both
witnesses that the subject of the security hearing was related to
his use of alcohol.  Tr. at 26, 31.  

The intern testified that he has known the individual since February
2007.  Tr. at 35.  He and the individual are working together on a
project at a local university.  Tr. at 34.  He stated that he gets
together with the individual about three times a week in connection
with internship issues.  Tr. at 35.  They do not socialize.  Tr. at
36.  He has never seen the individual use alcohol.  Tr. at 39.  The
individual told him that the subject of the hearing was alcohol-
related, although the individual did not relate to him any details
about his previous alcohol use.  Tr. at 36. 

C.  Supervisor

The individual’s supervisor has known and supervised the individual
for about two years, and characterizes him as a “good” employee.
The supervisor has had no problems with the individual’s
performance.  Tr. at 11-13.  They have not socialized outside of
work except at a few work-related functions.  Tr. at 13.  The
supervisor has never seen the individual use alcohol.  Tr. at 14.
The individual told him originally that the subject of the hearing
was his security clearance.  Tr. at 16.  He stated that the
individual had notified him of the 2006 DUI within a couple of days
after it occurred.  Tr. at 17.  The individual had also disclosed



- 6 -

an earlier DUI about two months before the hearing.  Tr. at 19.  The
supervisor was not aware of the individual’s illegal drug use or any
concerns regarding the individual’s falsifications or omissions.
Tr. at 18.  

D.  The Individual’s Wife

The individual’s wife testified that she and the individual have
known each other since January 2003, and have been married for three
years.  Tr. at 43.  She has seen the individual use alcohol, but not
to intoxication.  The last time she saw him use alcohol was before
April 2007.  Tr. at 43.  They have no alcohol in their home.  Tr.
at 45.  She stated that after the individual’s 2006 DUI, the
individual continued to drink alcohol, but at a moderate level,
about two or three beers.  Tr. at 48.  She believes that the
individual has decided to abstain from alcohol because they are
having a child soon, and he needs to be “responsible.”  Tr. at 44,
47, 49.  She has never seen the individual use illegal drugs.  Tr.
at 49.  She was aware that the subject of the hearing was alcohol
use.  She was not aware of his use of illegal drugs in the past, or
that it was a concern at the hearing.  She was not aware of the
omission of information from his security forms.  Tr. at 49-51. 

E.  The DOE Consultant Psychologist

After listening to the testimony of all the above witnesses, the DOE
consultant psychologist summarized the information she provided in
her evaluation letter, and provided an updated view of the concerns
in this case, based on the testimony.  

With respect to the individual’s alcohol use, she believed that the
individual had met several of the criteria for alcohol abuse set
forth in the Diagnostic and Statistical Manual of Mental Disorders,
Fourth Edition, Text Revision (DSM-IV TR).  She noted repeated use
in physically hazardous conditions, i.e. driving while under the
influence of alcohol.  In this regard, she stated that the
individual had been arrested three times for DUI, in 1982, 1994 and
2006.  She also indicated that he had admitted to her that he had
driven after using alcohol on other occasions when he was not
arrested.  Tr. at 103.  She testified that the individual had met
another criterion for alcohol abuse through his recurrent substance-
related legal problems, including disorderly conduct arrests.  Tr.
at 104.  Her conclusion was that since the alcohol-related episodes
did not fall within a twelve-month period as specified in the DSM
IV-TR, the individual did not precisely meet the formal requirements
for alcohol abuse.  Nevertheless, she believed he did meet them over
“a lifetime.”   This led her to the conclusion that the individual
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suffers from alcohol-related disorder not otherwise specified.  Tr.
at 104-05.  

She further testified that at the time she evaluated the individual,
he had an elevated gamma-glutamyl transferase (GGT) enzyme level,
indicating liver dysfunction.  She believed it was probable that
this elevated GGT level was the result of chronic and acute use of
alcohol around the time of the evaluation.  See DOE Hearing
Exhibit B.  She testified that the nurse who drew blood for the
individual’s test reported “an odor of alcohol” emanating from the
individual.  Tr. at 106.  She characterized his reported drinking
of five to six beers while watching a game as binge drinking, i.e.
having high levels of alcohol in a short period.  Tr. at 108.  She
believed that the individual had been abstinent for the three-month
period from April until the time of the hearing.  However, she
believed that the individual still needs some additional time in
order to show rehabilitation from his alcohol problem.  She
testified that he should show 12 months of abstinence and some other
treatment, such as AA and counseling.  She believed that the
individual should work with a psychologist who specializes in
substance abuse disorders to develop a suitable program.  Tr. at
111, 120.  She further testified that due to the individual’s
excessive alcohol use, she continues to believe that he suffers from
a mental condition that adversely affects his judgment and
reliability.  Tr. at 119. 

With respect to the individual’s use of illegal drugs, she pointed
out that she noted in her report that she did not see a drug problem
at the time of the evaluation.  Tr. at 117.  At the hearing, she
testified that she still held that opinion.  Tr. at 118.  

The DOE consultant psychologist also testified about the
individual’s candor.  She noted that the individual gave some
discrepant information at the psychological interview and further
that he was not particularly candid during the psychological tests
that she administered.  She gave as an example that the individual
was probably underestimating his alcohol use during the interview.
She based this opinion on the high GGT levels.  Tr. at 123-24.  She
further believed that the individual’s description of his reasons
for requesting admission to the detox unit were not believable.  Tr.
at 125.  She recommended that the individual seek psychotherapy in
connection with his willingness to be candid.  Tr. at 126-27.    
  

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
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national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the
interests of the national security test” for the granting of
security clearances indicates “that security-clearance
determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

The issue in this case is whether the individual has mitigated the
Criteria F, H, J, K, and L security concerns cited in the
notification letter.  As discussed below, I find that the individual
has resolved the Criterion K concern, but has not resolved the other
security concerns. 

A.  Criteria J, L and H

As indicated in the testimony above, the individual states that he
has been abstinent from alcohol since approximately April 2007.  As
of the time of the hearing, this was a three-month period.  His wife
confirms this abstinence period, and the DOE consultant psychologist
was inclined to believe it is true.  While this is a start for a
rehabilitation program, the individual clearly has further progress
to make in order to resolve the security concerns here.  As the DOE
consultant psychologist indicated, the individual would still need
a longer abstinence period, of about one year in total, as well as
some additional treatment and a therapy program.  Accordingly, I
find that the Criterion J concern has not been resolved.  For these
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3/ The notification letter cited numerous Criterion L concerns
that did not involve alcohol use.  These concerns involved
motor-vehicle violations including “switched license plates,”
driving without an insurance certificate, and no driver’s
license in possession.  There was also a 1999 aggravated
assault charge.  I need not delve into these matters, given
that the Criterion L concern related to alcohol use has, in
any case, not been resolved.  

same reasons, I find that the Criterion H concern and the Criterion
L concerns which also involve the individual’s use of alcohol have
also not been resolved.  3

B.  Criterion F

The individual has also not resolved the matter of the
inconsistencies in his 2004 QNSP, his 2006 PSI and his statements
to the DOE consultant psychologist regarding his alcohol use, and
drug use, or his omission from his 2004 QNSP that he was admitted
to a detox facility in 2001.  His contention that he did not have
to include the detox facility information because he never received
or sought treatment is simply not plausible.  I do not believe that
he went to the detox facility just to get a good night’s sleep.  

In any event, question 21 of the QNSP asks whether in the previous
seven years the individual has “consulted with a mental health
professional,(such as a psychiatrist, psychologist or counselor) or
consulted with a mental health care provider about a mental health
related condition.”  As I stated above, the individual’s contention
that he did not have to reveal the 2001 consultation because he was
intentionally lying about his situation in order to use the detox
facility as a place to sleep is unbelievable.  However, even if it
were true, in order to be completely candid with the DOE, he should
have revealed the admission to the detox facility on his QNSP and
then provided an explanation of the circumstances.  Thus, I find he
deliberately omitted significant information from the QNSP.  

In any event, I cannot accept his explanation, and find that overall
the individual is currently not willing to be completely candid with
the DOE.  I find that he was not truthful on his QNSP regarding his
stay at the detox facility, and not candid with me at the hearing
about that stay.  I am left with the distinct impression that this
individual is still unwilling to be completely honest about matters
that may be unflattering.  I therefore find that the inconsistencies
in the QNSP, the PSI and the psychological interview also continue
to present a Criterion F concern.  
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Criterion K

I believe that the individual no longer uses illegal drugs.  The
individual so testified, and his wife corroborated this assertion.
I believe that she would be aware if the individual used cocaine or
crack cocaine.  Moreover, the DOE consultant psychologist’s report
indicated that she saw no drug-related problems at the time she
evaluated him in November 2006, and testified at the hearing that
she still held that opinion.  Tr. at 116-19.  Accordingly, I find
that the Criterion K concerns have been mitigated.  

V.  CONCLUSION

As the foregoing indicates, I find that the individual has resolved
the Criterion K security concerns, but has not resolved the Criteria
F, J, H, and L security concerns cited in the notification letter.
It is therefore my decision that this individual should not be
granted access authorization.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: September 14, 2007
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replaced with XXXXXX’s. 
 

     October 16, 2007 
  
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  May 7, 2007 
 
Case Number:   TSO-0495 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” A local DOE Security Office (LSO) suspended the individual’s access 
authorization pursuant to the provisions of Part 710. This Decision considers whether, on 
the basis of the evidence and testimony presented in this proceeding, the individual’s 
access authorization should be restored. As discussed below, after carefully considering 
the record before me in light of the relevant regulations, I have determined that the 
individual’s access authorization should be restored. 
 
I. Background 
 
The individual has held a DOE security clearance for many years. During a routine 
background investigation, the LSO learned that the individual had participated in 
Alcoholics Anonymous (AA) and had received some psychological counseling. This 
information prompted the LSO to conduct a personnel security interview (PSI) with the 
individual in October 2006 (2006 PSI). After the PSI, the LSO referred the individual to a 
DOE psychiatrist for a forensic psychiatric examination. The DOE psychiatrist examined 
the individual in December 2006 and memorialized her findings in a report (Psychiatric 
Report or Exhibit (Ex.) 12). In the Psychiatric Report, the DOE psychiatrist first opined 
that the individual suffers from the co-existence of a mental disorder and a substance use 
disorder. Ex. 12 at 18. She then explained that the individual is using alcohol to self-
medicate his “reactive anxiety” and depression. Id. According to the DOE psychiatrist, 
the individual suffers from two mental conditions described in the Diagnostic and 
Statistical Manual of Mental Disorders, 4th edition, Text Revised (DSM-IV-TR): a Mood 
Disorder, Not Otherwise Specified (NOS) and Alcohol Dependence, in Sustained Full 
Remission. Id. With regard to the Alcohol Dependence, the DOE psychiatrist opined that 
this mental condition is an illness which causes, or may cause, a significant defect in the 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 
710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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individual’s judgment or reliability.2 Id. At the time of the 2006 examination, the DOE 
psychiatrist did not believe that the individual was either rehabilitated or reformed from 
his Alcohol Dependence. Id. 
   
In March 2007, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to 
hold a security clearance. In an attachment to the Notification Letter, the LSO explained 
that the derogatory information fell within the purview of two potentially disqualifying 
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j) 
(hereinafter referred to as Criteria H and J respectively).3   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. On May 9, 2007, the 
Director of the Office of Hearings and Appeals (OHA) appointed Kimberly Jenkins-
Chapman the Hearing Officer in this case. On June 15, 2007, I was appointed the 
substitute Hearing Officer in the case and I subsequently convened a hearing. At the 
hearing, nine witnesses testified. The LSO called one witness and the individual 
presented his own testimony and that of seven witnesses. In addition to the testimonial 
evidence, the LSO submitted 22 exhibits into the record; the individual tendered two 
exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security 

                                                 
2  At the hearing, the DOE psychiatrist stated that the Mood Disorder (NOS)  from which the individual 
suffers would not cause a significant defect in his judgment and reliability.  Transcript of Hearing (Tr.) at 
23. 
 
3  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to information that a person has “[b]een, 
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  
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and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concern at Issue 
 
As previously noted, the LSO cites two criteria as bases for suspending the individual’s 
security clearance, Criteria H and J.  To support Criterion H, the LSO relies on the DOE 
psychiatrist’s opinion that the individual suffers from Alcohol Dependence, in Sustained 
Full Remission, a mental condition, which causes, or may cause, a defect in the 
individual’s judgment or reliability.4 The LSO also relies on the DOE psychiatrist’s 
opinion to support Criterion J in the case, and the following information: (1) the 
individual failed to heed his personal physician’s advice in 2005 that he attend AA; (2) 
the individual’s wife expressed concern about the individual’s alcohol consumption; (3) 
the individual lied to his wife about the extent of his alcohol usage; (4) the individual 
admitted that he was alcohol dependent; (5) the individual admitted that he started having 
a problem with alcohol in 2004; (6) the individual related that from late 2003 until 2004, 
he bought hard liquor and hid it at home; (7) the individual admitted that he drank one 
pint of vodka per day in 2003 and 2004; and (8) the individual admitted that he drank 
while taking antidepressant medication even though he knew that he should not combine 
medication with alcohol. 
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s mental health under Criterion H and his alcohol use 
under Criterion J.  The security concerns associated with Criteria H and J are as follows. 
First, a mental condition such as Alcohol Dependence can impair a person’s judgment, 
reliability and trustworthiness. See Guideline I of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 
2005 by the Assistant to the President for National Security Affairs, The White House. 

                                                 
4  The Notification Letter appears to suggest that the DOE was citing the individual’s Mood Disorder NOS 
as a Criterion H concern in this case.  As noted in footnote 2 supra, the DOE psychiatrist testified that the 
individual’s Mood Disorder NOS would not cause a significant defect in the individual’s judgment and 
reliability.  Based on the DOE psychiatrist’s testimony, I find that the individual’s Mood Disorder NOS 
does not raise a Criterion H concern in this case.   
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Second, the excessive consumption of alcohol itself is a security concern because that 
behavior can lead to the exercise of questionable judgment and the failure to control 
impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness. See id. at Guideline G. 
 
IV. Findings of Fact  
 
Most of the relevant facts in this case are undisputed. The individual divorced his first 
wife in 1999. Ex. 12 at 8. The divorce and ensuing custody issues caused the individual 
to seek psychological counseling in 2000 to cope with his depression and anxiety. Id. at 
9. In October 2000, the individual remarried. Transcript of Hearings (Tr.) at 103. By 
2003, the individual began feeling unhappy in his second marriage. Ex. 12 at 11. 
Sometime in the latter part of 2003, the individual started buying vodka and hiding it at 
home in empty water bottles. Id. at 5, Ex. 21 at 47. At first, the individual took one shot 
of vodka every three days to relax and cope with his problems. Ex. 12 at 5. By November 
2005, the individual’s vodka consumption had increased to one pint per day. Id. During 
this time frame, the individual was becoming intoxicated four times each week, and 
reporting to work “hung over” two to three times per week. Ex. 21 at 51, 54, 60.  During 
his periods of heavy drinking in 2005, the individual consulted with a physician and a 
psychologist about his excessive alcohol consumption, anxiety and depression. His 
physician prescribed antidepressants for him in September 2005, however, the individual 
continued to drink one pint of vodka a day. Id. at 27-29.  
 
The individual’s problematic drinking eventually caused marital conflict. On the night 
before Thanksgiving 2005, the individual was engaged in a telephone conversation when 
his wife decided to drink some water from a water bottle in the couple’s home. Tr. at 107. 
Upon sipping what she thought was water in the water bottle, the wife quickly realized 
that the liquid was vodka. Id. The wife had long suspected that the individual had been 
secretly drinking in the house but the individual had denied it. Id. The wife reacted to her 
involuntary consumption of vodka by throwing the bottle at her husband and threatening 
to leave him. Id. at 107-109. The individual pleaded with his wife to give him one more 
chance, promising to do anything to save his marriage. Id. at 107. The individual enrolled 
in AA on Thanksgiving Day 2005 and maintains that he has not consumed any alcohol 
since Thanksgiving Eve 2005. Ex. 21 at 57-60. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).5 After due 
deliberation, I have determined that the individual’s access authorization should be 
                                                 
5   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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restored. I find that restoring the individual’s DOE security clearance will not endanger 
the common defense and security and is clearly consistent with the national interest. 
10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
A. The Diagnosis of Alcohol Dependence 
 
It is undisputed that the individual suffers from Alcohol Dependence under the criteria set 
forth in the DSM-IV-TR. Both the DOE psychiatrist and the individual’s personal 
psychiatrist are in accord on this matter. Tr. at 26, 38. The pivotal question before me 
then is whether the individual has presented convincing evidence that he is adequately 
reformed or rehabilitated from his Alcohol Dependence. 
 
B. Rehabilitation and Reformation from Alcohol Dependence 
 
1. The Individual’s Testimony and Documentary Evidence 
 
At the hearing, the individual testified convincingly that he has not consumed alcohol 
since November 23, 2005, and has attended 80 AA meetings between March 27 and 
August 7, 2007. To corroborate his attendance at AA, the individual submitted AA sign-
in sheets. See Ex. B. At the hearing, the individual explained that he began attending AA 
three to four times per week in November 2005, but only began to actively participate in 
AA meetings in February 2007.6 Id. According to the individual, there were three factors 
that caused him to renew his commitment to AA.  First, he became alarmed in January 
2007 when he read the Psychiatric Report and the DOE psychiatrist’s description of his 
drinking habits. Id. at 126. Second, in February 2007 he consulted a psychologist at his 
place of employment who advised him to embrace AA. Id. Third, he became a patient of 
a psychiatrist in March 2007 who helped him understand the magnitude of his alcohol 
problem and the benefits of a program like AA. Id. at 133. The individual testified that he 
now attends AA four to five times per week and has an AA sponsor. Id. at 131, 140. He 
related that AA has helped him “come to grips with alcoholism” as a disease and has 
provided him with tools for dealing with stress in his life. Id. at 131, 144. In addition, the 
individual credited his personal psychiatrist with providing him with insight into his 
alcoholism. Id. at 142-144. Finally, the individual maintained at the hearing that he 
intends to “stick with the AA program” even if he does not get his clearance restored. Id. 
at 144.  
 
2. The AA Sponsor’s Testimony 
 
The individual’s AA sponsor testified that he met the individual in AA in December 2005 
but only became the individual’s sponsor in March or April 2007. Id. at 65, 67.  He 
related that he sees the individual three to four times each week and assists the individual 
in working the 12-step program. Id. at 65-66. He stated that the individual actively 

                                                 
6   The individual testified that he attended at least 20 AA meetings between February 2007 and March 27, 
2007, and many AA meetings in late 2005 and different periods in 2006. Id. at 129, 134-135. The 
individual does not have any AA sign-up sheets to verify the number of AA meetings that he attended or to 
corroborate his testimony in this regard. 
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participates in AA meetings and even serves as the chairperson of some AA meetings. Id. 
at 70. 
 
3. The Testimony of Two Supervisors and Two Co-Workers 
 
The two supervisors who testified at the hearing provided positive comments about the 
individual’s work performance. Id. at 75, 95.  Neither supervisor ever saw any evidence 
at work of alcohol-related issues. Id. One of the supervisors related that he has traveled 
with the individual on business eight times since August 2006, and has never observed 
the individual consume alcohol on any of these trips. Id. at 96. 
 
One of the individual’s co-workers testified that he was aware that the individual had 
drinking problems between 2003 and 2005. Id. at 87. The co-worker stated that he and 
the individual engage in outdoor sporting activities once per week and that he has not 
observed the individual drink alcohol since November 2005. Id. at 88. The other co-
worker has had daily contact in the workplace with the individual since 2005. Id. at 82-
83. The second co-worker testified that he has never seen any signs that the individual 
was drinking. Id. 
 
4. The Wife’s Testimony 
 
The individual’s wife testified that after discovering that her husband had been hiding 
vodka in water bottles around the house on Thanksgiving Eve 2005, she threatened to 
leave him. Id. at 107.  According to the wife, the individual pleaded with her to give him 
one more chance, offering to do anything to salvage their marriage. Id. The wife 
confirmed that the individual began attending AA on Thanksgiving Day 2005 and 
continues to attend that support group four to five times per week. Id. at 115. She also 
related that the individual has a sponsor and reads the “Big Blue Book.” Id. at 113. She 
testified that the individual talks to her about what transpires at his AA meetings and 
often apologizes to her for “everything.” Id. at 115. The wife reported that since her 
husband has stopped consuming alcohol, he has become more thoughtful and respectful. 
Id. at 117-118. She added that they have no alcohol in the house and that the individual is 
rarely around people that drink. Id. at 115, 120. She is confident that the individual will 
not drink again because she has told him that she will leave him if he does. Id. at 108-
109. Finally, the wife testified that the individual has experienced stress recently with the 
illness and death of his father and the illness of his mother. Id. at 111. She reported that 
these stressors did not in any way impact the individual’s ability to remain abstinent. Id. 
 
5.   The Personal Psychiatrist’s Testimony 
 
The individual’s personal psychiatrist first met with the individual in March 2007. Id. at 
34. He encouraged the individual to actively participate in AA and helped him identify 
concrete tools that would assist him with relapse prevention. Id. at 41-44. The personal 
psychiatrist opined that the individual is open and willing to follow his suggestions. 
During their therapy sessions, the personal psychiatrist monitors the individual’s progress 
and discusses issues relating to the individual’s rehabilitation. Id. at 48. The personal 
psychiatrist is confident that the individual will not consume alcohol again. He stated that 
the individual’s therapy is complemented by the solid network of support that the 
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individual has in his wife, his AA sponsor and his fellow AA participants. Id. at 57. The 
personal psychiatrist concluded by opining that the individual is rehabilitated from his 
Alcohol Dependence. Id. at 53. 
 
6.  The DOE Psychiatrist’s Testimony 
 
The DOE psychiatrist stated in her written Psychiatric Report that the individual could 
not be considered adequately rehabilitated until he achieved two years of sobriety,  
participated in AA for a 100 hours over a one-year period, and obtained an AA sponsor. 
After listening to the testimony of all the witnesses in the case, the DOE psychiatrist 
decided that the individual had demonstrated adequate evidence of rehabilitation from his 
Alcohol Dependence after 21 months of sobriety and his active AA participation as of the 
date of the hearing. Id. at 152.  The DOE psychiatrist opined that the individual has a 
strong support network in his wife, his AA sponsor, his fellow AA members and his 
psychiatrist. Id. She also believed that the individual intends to continue with AA 
indefinitely. Id. In the end, the DOE psychiatrist expressed confidence that the individual 
will continue to sustain his abstinence. Id. at 152. 
 
C. Hearing Officer Evaluation of Evidence 
 
The evidence in this case convinces me that the individual has mitigated the Criteria H 
and J security concerns before me. The opinions of the DOE psychiatrist and the personal 
psychiatrist that the individual is rehabilitated from his Alcohol Dependence allay the 
Criterion H concerns surrounding the state of the individual’s mental health. As for 
Criterion J, it is not only the two psychiatric opinions in this case but my own common-
sense judgment that the individual has presented compelling evidence that he has 
achieved rehabilitation. Specifically, I am convinced from the individual’s testimony, and 
that of his wife and his AA sponsor, that the individual has recognized that he is an 
alcoholic, has changed his attitude towards drinking, and is committed to maintaining 
abstinence. Furthermore, the individual provided corroborating evidence to demonstrate 
that he abstained from alcohol for 21 months and is committed to attending AA 
indefinitely. In sum, I find that the individual has provided adequate evidence that he is 
rehabilitated from his Alcohol Dependence. Accordingly, I find that the individual has 
mitigated Criterion J. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H and J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has brought forth sufficient 
evidence to mitigate the security concerns associated with both criteria at issue. I 
therefore find that restoring the individual’s access authorization will not endanger the 
common defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should be restored.  The parties may  
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seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 16, 2007 
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                                                          October 17, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 15, 2007

Case Number: TSO-0497

This Decision concerns the eligibility of  XXXXXXXXXXX  (the Individual) to possess an
access authorization under the Department of Energy (DOE) regulations entitled “Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  Access authorization is defined as an administrative determination1/

that an individual is eligible for access to classified matter or is eligible for access to, or
control over, special nuclear material.    In the present case, the Individual’s access2/

authorization was denied by DOE following its receipt of certain derogatory information.
After reviewing the evidence before me, I find the Individual’s access authorization should
not be granted.

I. Background

In 1995, the Individual was charged with Burglary and a Larceny/Firearms violation.  In
1997, the Individual was arrested and charged with Battery Against a Household Member.
In 1998 and 1999, the Individual was charged with Driving While Intoxicated (DWI).  After
completing his Questionnaire for National Security Positions (QNSP) on September 22,
2005, the Individual was interviewed by the Local Security Office (LSO).  While completing
his QNSP, the Individual failed to list the 1997 Battery Against a Household Member.  In
addition, the Individual gave apparently conflicting statements regarding his alcohol use
prior to the 1997 incident during the PSI and during his interview with the DOE Consulting
Psychiatrist, to which he was referred by the LSO in November 2006. The DOE Consulting
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  DOE Ex.  8.3/

   Id. at 29.  4/

  Id.  at  § 710.8(j).  5/

   Id. at § 710.8(l).6/

  Id.  at § 710.8(j).7/

  Id.  at § 710.8(l).8/

  10 C.F.R. § 710.25(a), (b).  9/

  10 C.F.R. § 710.25(g). 10/

  The witness was not the Individual’s formal foster mother, however, the Individual lived with11/

the witness for six or seven years from the time he was 19 years old.  

Psychiatrist interviewed the Individual and reviewed the Individual’s Personnel Security
File.  In his November 16, 2006 report, he diagnosed the Individual with alcohol abuse.3/ 4/

On March 20, 2007, the LSO issued a Notification Letter to the Individual, indicating the
information described above created a substantial doubt as to the Individual’s eligibility
for an access authorization under Criteria J  and L.    Criterion J refers to information5/ 6/

indicating that an individual has “[b]een, or is, a user of alcohol habitually to excess, or has
been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent
or as suffering from alcohol abuse.”  Criterion L refers to information indicating that the7/

Individual has “engaged in any unusual conduct or is subject to any circumstances which
tend to show that the individual is not honest, reliable, or trustworthy.”8/

Upon receipt of the Notification Letter, the Individual requested a hearing.  The OHA
Acting Director appointed me as the Hearing Officer in this case.   I convened a hearing9/

in this matter.10/

At the hearing, the Individual represented himself.  He offered his own testimony and the
testimony of his co-habitant, a co-worker, and his foster mother.   The LSO presented one11/

witness, the DOE Consulting Psychiatrist.  The LSO entered 8 exhibits into the record.  
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II. The Hearing

A.  The Individual

The Individual testified about his misuse of alcohol.  He testified that he has abused alcohol
and, three weeks prior to the hearing, he consumed alcohol to excess.  Tr. at 44.  

With regard to the incorrect information on his QNSP, the Individual testified that he did
not read the question on the QNSP correctly when he failed to list his arrest for Battery
Against a Household Member.  The Individual explained that although he was arrested in
1997, the charges were dismissed.  Tr. at 40.  He testified that,  because the charges were
baseless and quickly dismissed, he did not realize he needed to list the arrest on the QNSP.
Tr. at 25.  

The Individual testified about the concern raised in the Notification Letter as to his
purportedly discrepant statements in the August 3, 2006 PSI and to the DOE Consulting
Psychiatrist regarding whether alcohol was involved in his 1997 battery arrest.  The
Individual testified that

Q.  during the PSI you say you didn’t consume alcohol prior to the arrest?

A.  No, in the PSI it asked if it was involved.  The question was, was alcohol
involved, and my answer was no.

Q.  Okay.

A.  And then Dr. Ulwelling asked me if I had consumed alcohol before this
incident, and I said yes.  So I think that’s the issue.  I’m saying alcohol wasn’t
involved, but I’m not denying that I did consume alcohol before.

Q.  So you weren’t lying to the PSI?

A.  No.  

Tr. at 40-41.

Finally, the Individual testified that the two DWIs he received in 1998 and 1999 did violate
his probation for a felony larceny/firearms offense.  Tr. at 42.  He testified that he was not
taking his probation seriously and he believes his behavior was based on his immaturity.
Tr. at 41.    
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B.  His “Foster” Mother

The “foster” mother and the Individual are currently good friends.  Tr. at 8.  The Individual
began living with her family in 1995 when he was 19 years old.  Tr. at 8, 10.  She stated that
he stayed with them for six or seven years.  Tr. at 8.  The altercation leading to the
Individual’s 1995 arrest for Battery Against a Household Member was started by her son.
Tr. at 9-10.  The Individual became involved because he was protecting her from her son.
Tr. at 10.  Although she and the Individual had consumed alcohol prior to the incident, it
was not a cause of the incident.  Tr. at 11-12.  She stated that in 1995, the Individual
probably drank more alcoholic beverages than he should, but she has not seen him
intoxicated in the last six years.  Tr. at 12.

The “foster” mother testified that in December 1995 the Individual found a firearm where
he was working and brought it home.  Tr. at 20.  Subsequently, the police asked him about
the firearm.  Tr. at 20.  He returned home and told his “foster” mother that he was going
to take it back.  Tr. at 20.  She testified he told her he did not know why he took it.  Tr. at
20.  She also testified that he did not do anything improper with the firearm.  Tr. at 20.  

She stated that she has been involved in some security issues and believes that the
Individual is mature enough and trustworthy enough to keep information to himself.  Tr.
at 13-15.  She testified that he understands security and the mission of the DOE.  Tr. at 15.

The “foster” mother testified that the Individual is very honest.  Tr. at 16.  He once broke
a window in the family car.  He could have lied about it, but he owned up to breaking the
window.  Tr. at 16.  He always told the truth.  Tr. at 16.  She never regretted allowing the
Individual to live with her family.  Tr. at 17.

C.  His Co-Habitant

The Individual’s Co-Habitant testified that she has known the Individual for 10 years.  Tr.
at 22.  They have been dating for one year and have lived together for three and one half
months.  Tr. at 22.  The Co-Habitant testified that the Individual consumes alcohol.  Tr. at
23.  He has two beers a night, one  before and one after dinner.  Tr. at 24.  She has seen the
Individual intoxicated approximately five times in the last year.  These five instances of
intoxication occurred at either a bar or a softball game.  Tr. at 24.  She testified that he is
completely honest and a more mature person than when she first met him in 1997.  Tr. at
25.  

D.  His Supervisor

The Individual’s Supervisor testified that the Individual has leadership skills and knows
“how to get things done.”  Tr. at 81.  The Individual’s word is good.  Tr. at 86.  When he
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says he will do something, it is done.  The Individual has never lied to him.  Tr. at 86.  The
Supervisor testified that when he is unavailable, he will often leave the Individual in
charge.  Tr. at 87.  

He testified that he has seen the Individual consume alcohol and has probably seen him
intoxicated.  Tr. at 83.  He testified that he believes he has seen him hung-over at work as
evidenced by bloodshot eyes, however, the Individual’s work was not affected.  Tr. at 88.

E.  The DOE Consulting Psychiatrist

At the hearing, the DOE Consulting Psychiatrist confirmed his diagnosis of alcohol abuse.
Tr. at 52.   He testified that he agreed with the Individual that there were two weaknesses
in his diagnosis.  However, he testified that those weaknesses were offset by other factors
in the Individual’s past.  Tr. at 51.  The first weakness was that, if you believe the
Individual and his “foster” mother,  the arrest  involving the family members was not
alcohol-related.  Tr. at 51-52.   However, the DOE Consulting Psychiatrist testified that
there were at least three other alcohol-related incidents in the Individual’s record and that
he would only need two incidents to support his diagnosis of alcohol abuse.  Tr. at 52-53.

The second weakness in his diagnosis is that the last incident occurred in 1999, eight years
prior to the hearing.  Tr. at 53.  The DOE Consulting Psychiatrist testified 

And that’s the second point that he brought up that I thought was an iffy or
difficult area in the conclusion in my report, that it’s so long ago.  You could
argue, good heavens, that the last episode being eight years ago, why would
you say that there is a problem, and why would it be an issue today?  The
things that concerned me and made me think it was an active problem were
a couple of things, basically.  Well, maybe even before going into those two
I should point out that he had a history of very severe alcohol-related
problems, and serious neglect of taking responsibility for his problems, and
kind of ignoring sanctions that were put on him.  

Tr. at 53-54.  Furthermore, the DOE Consulting Psychiatrist testified that the Individual had
been diagnosed previously with alcohol dependence.  Tr. at 54.  In addition, the Individual
showed an increase in tolerance for drinking alcoholic beverages.  Tr. at 55.  After listening
to all of the testimony, the DOE Consulting Psychiatrist still believes his diagnosis of
alcohol abuse is accurate.

The DOE Consulting Psychiatrist testified about two of the Individual’s current behaviors
that concern him and further support his diagnosis of alcohol abuse.  Tr. at 57.  First is the
Individual’s past assurances that he would stop drinking to excess.  DOE Ex. 5 at 162; DOE
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  10 C.F.R. § 710.10(a). 12/

Ex. 3 at 14.  During his PSI, the Individual stated that he has stopped drinking to excess.
DOE Ex. 5 at 162.  Then, during his interview with the DOE Consulting Psychiatrist, the
Individual stated that he consumed alcohol in moderation and controlled his consumption.
Tr. at 58; DOE Ex. 3 at 14.  However, testimony at the hearing contradicted those
statements. His Co-Habitant testified at the hearing that the Individual currently gets
intoxicated five or six times a year.  Tr. at 58.  The Individual testified he was publicly
intoxicated only three weeks prior to the hearing.  Tr. at 44.  The DOE Consulting
Psychiatrist testified that the contradiction between the Individual’s current behavior and
his previous assurances that he would not consume alcohol in excess support his alcohol
abuse diagnosis.  Tr. at 58.  

Next, the DOE Consulting Psychiatrist testified that the Individual’s liver enzyme levels
were elevated at the time of their interview.  Tr. at 58.  The elevated liver enzyme level
indicates that the Individual was drinking excessively enough to damage his liver and
“most likely indicates that his past severe alcohol abuse problem continues to the present.”
 DOE Ex. 3 at 14; Tr. at 60.  

The DOE Consulting Psychiatrist concluded that the fact that the Individual has not had
a serious alcohol-related incident within the last eight years is a positive indicator for his
future alcohol consumption.  Tr. at 74.  Conversely, the Individual had been told that he
should cease consuming alcohol for at least one year and has failed to take that advice.  Tr.
at 74.  The DOE Consulting Psychiatrist testified that the Individual’s admission that he
had been intoxicated in public three weeks prior to the hearing is evidence that the
Individual is a high risk for having serious alcohol-related problems.  Tr. at 77.  

III.  Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued access
authorization eligibility.”   After a question concerning an individual’s eligibility for an12/

access authorization has been properly raised, the burden shifts to the individual who must
come forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have
been guided by the applicable factors prescribed in the regulations:  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
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maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.  10 C.F.R. § 710.7(c).  After consideration of all the relevant information in the
record, I conclude that a significant security concern was raised by the derogatory
information.  Consequently, it is my decision that the Individual’s access authorization
should not be restored.

IV.  Findings and Conclusions

A.  Criterion J

My review of the testimony presented in this case, as well as the other evidence contained
in the record, leads me to find that the Individual has an alcohol problem that raises a
security concern.  After a question concerning an individual’s eligibility for an access
authorization has been properly raised, the burden shifts to the individual who must come
forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).  

The DOE Consulting Psychiatrist’s testimony that the Individual is a high risk for a serious
alcohol-related problem was very convincing.  In his report and during his testimony, he
stated that the Individual should be abstinent for one year in order to show rehabilitation
or reformation.  This has not occurred.  The Individual’s own evidence regarding his
alcohol use indicates he continues to consume alcohol to excess.  The Individual admitted
he had been intoxicated three weeks prior to the hearing.  The Individual’s Co-Habitant
testified that he still consumes alcohol and he still gets intoxicated.  Consequently, I find
that the concern raised by the DOE Consulting Psychiatrist’s diagnosis of alcohol abuse has
not been mitigated by the evidence provided by the Individual. 

B.  Criterion L

Under Criterion L, the derogatory information consists of information that the individual
has “engaged in any unusual conduct or is subject to any circumstances which tend to
show that the individual is not honest, reliable, or trustworthy.”  10 C.F.R. § 710.8(l). In this
case, the LSO is challenging the Individual’s trustworthiness.  The LSO relied on four
incidents:  first, a felony Larceny/Firearms charge in 1995; second,  the Individual failed
to list his 1997 arrest for Battery Against a Household Member on the QNSP; third, the
Individual’s conflicting statements during the PSI and to the DOE Consulting Psychiatrist
regarding his alcohol consumption prior to that arrest; and finally, the Individual’s two
violations of probation relating to the Larceny/Firearms charge.
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Initially, I find that the Individual has explained his failure to list the arrest on the QNSP.
Because the charges were quickly dismissed and he was acting in self-defense at the time,
I am persuaded that he did not realize the arrest needed to be listed on the QNSP.  

Q.  Okay.  And, um, why wasn’t this incident brought up before?

A.  I probably didn’t think of it, um, would be my best answer.  Um, nothing
happened of it.  It kind of went out of my mind.

* * *
A.  Mm, I do remember it happening, I wasn’t trying to hide anything.  Um,
but since nothing happened of it, I just didn’t think of, of reporting it, ‘cause
it wasn’t there, I mean some of the stuff I knew needed to be in this, ‘cause
kinda on the back I guess, I just didn’t think of it, sorry.

DOE Ex. 5 at 186.  I find the Individual’s explanations for the incident and his
misrepresentation to be credible and persuasive.  He did not appear to be hiding any
information in his background as he credibly and calmly discussed the incident during his
testimony.  I am convinced by the testimony that the Individual now fully understands that
he should err on the side of full disclosure.  It is important to note that the Individual did
acknowledge on the QNSP four arrests: a 1995 Larceny/Firearms charge, a 1995 Burglary
charge, a 1998 DWI,  and a 1999 DWI.  DOE Ex. 6 at 7.  He omitted from his QNSP only the
1997 Battery Against a Household Member, which had been dismissed.  In exercising my
common-sense judgment based on the testimony and evidence in the record, I do not
believe the Individual intended to misrepresent anything on his QNSP.  Personnel Security
Hearing,  Case No. TSO-0262, 29 DOE ¶ 82,916 (2006).  

Secondly, I find that the Individual has explained the discrepancy between his statement
during the PSI and to the DOE Consulting Psychiatrist.  He indicated that during the PSI,
he was asked whether  “alcohol or any illegal drugs [were] involved.” DOE Ex. 5 at 186.
He responded negatively.  During his interview with the DOE Consulting Psychiatrist, he
offered that he had “had a couple of drinks” prior to the incident, but it did not affect what
had occurred.  DOE Ex. 3 at 3.   His “foster” mother confirms that although he had
consumed one or two beers prior to the incident, alcohol was not a factor and did not
contribute to his arrest.  Tr. at 11-12.  I find that the Individual has satisfactorily explained
this discrepancy.

The remaining two incidents cited by the LSO under Criterion L happened many years ago.
The Larceny/Firearms charge happened in 1995 and the violations of his probation
occurred in 1998 and 1999.  There are no similar incidents in the Individual’s record since
that time.  The Individual was less than 20 years old when the first incident occurred.  The
last incident occurred over eight years ago and the testimony at the hearing indicated that
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he has matured significantly since that time.  Therefore, I find that he has also mitigated
the Criterion L concern with regard to these matters.

V. Conclusion

Upon consideration of the record in this case, I find that Criterion J security concern
regarding the Individual’s eligibility for a security clearance has not been mitigated.  The
Criterion L concern has been mitigated.  Therefore, I must I conclude that the Individual
has not shown that restoring his access authorization would not endanger the common
defense and security, and granting his access authorization would be inconsistent with the
national interest.  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the
Individual’s access authorization should not be restored.  The Individual may seek review
of this decision by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: October 17, 2007



  10 C.F.R. Part 710, Subpart A. 1/
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* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced
with XXXXXX’s.

                                                         September 19, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 15, 2007

Case Number: TSO-0498

This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (the Individual) to possess
an access authorization under the Department of Energy (DOE) regulations entitled
“General Criteria and Procedures for Determining Eligibility for Access to Classified
Matter or Special Nuclear Material.”  Access authorization is defined as an administrative1/

determination that an individual is eligible for access to classified matter or is eligible for
access to, or control over, special nuclear material.    After reviewing the evidence before2/

me, I find the Individual’s access authorization should not be restored.

I. Background

In 1998 and 2002, the Individual was arrested and charged with Driving While Intoxicated
(DWI).  Following a DOE Consulting Psychiatrist’s diagnosis of alcohol abuse, the
Individual’s access authorization was suspended in September 2003.  After an
Administrative Hearing, the Individual’s clearance was restored in June 2005.  Personnel
Security Hearing, 29 DOE ¶ 82,806 (April 5, 2005) (Case No. TSO-0107).  Following the
Hearing, the Individual again began consuming alcoholic beverages.  He received a DWI
on September 3, 2005.

On November 27, 2006, the Individual was referred to a second DOE Consulting
Psychiatrist.  The Individual failed to appear for his interview.  The DOE Consulting
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  DOE Ex.  8.3/

   Id. at 29.  4/

  10 C.F.R. § 710.8(h).5/

  Id.  at  § 710.8(j).  6/

  10 C.F.R. § 710.25(a), (b).  7/

  10 C.F.R. § 710.25(g). 8/

Psychiatrist reviewed the Individual’s Personnel Security File and wrote an evaluative
report.  In the report, she diagnosed the Individual as alcohol dependent.3/ 4/

On March 27, 2007, the Local Security Office issued a Notification Letter to the Individual.
The Notification Letter found the incidents described above and the two DOE Consulting
Psychiatrists’ diagnosis created a substantial doubt as to the Individual’s eligibility for an
access authorization under Criteria H  and J.   Upon receipt of the Notification Letter, the5/ 6/

Individual requested a hearing.  The OHA Acting Director appointed me as the Hearing
Officer in this case.   I convened a hearing in this matter.7/ 8/

At the hearing, the Individual represented himself.  He offered his own testimony.  The
Local Security Office presented the second DOE Consulting Psychiatrist as a witness.  The
local DOE Office entered 22 exhibits into the record.  The Individual entered 4 exhibits into
the record.  

II. The Hearing

A.  The Individual

At the hearing, the Individual testified that he stopped consuming alcoholic beverages on
May 30, 2007.  Hearing Transcript (Tr.) at 10.  He declared that he does not have any desire
to consume alcoholic beverages now or in the future.  Tr. at 10.  He stated that if not being
able to drink makes him alcohol dependent, then he is alcohol dependent.  Tr. at 11.    He
testified that he used alcohol as a crutch.  Tr. at 12.  He knows that he needs to associate
with new people who do not drink and partake in activities that do not involve alcohol.
Tr. at 13.

The Individual testified that he has been attending Alcoholics Anonymous (AA) for two
weeks.  Tr. at 11.  He has attended 2 meetings a week.  Tr. at 11.  He testified that he is
trying to get a sponsor.  Tr. at 11. 
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  10 C.F.R. § 710.10(a). 9/

B.  The DOE Consulting Psychiatrist

At the hearing, the DOE Consulting Psychiatrist confirmed her diagnosis that the
Individual is alcohol dependent.  Tr. at 26.  She stated that this was the first time she had
done a diagnosis based only upon a record review.  She is confident in the accuracy of her
diagnosis because of the detailed nature of the record.  Tr. at 26.  She is concerned that the
Individual is still in the initial stages of understanding his alcohol problem.  Tr. at 36.  She
testified that the Individual needs to gain full insight into the nature of his alcohol problem
in order to be considered rehabilitated.  Tr. at 36.  

III.  Standard of Review

Under Part 710, the DOE may suspend an individual’s access authorization where
“information is received that  raises a question concerning an individual’s continued access
authorization eligibility.”   After a question concerning an individual’s eligibility for an9/

access authorization has been properly raised, the burden shifts to the individual who must
come forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have
been guided by the applicable factors prescribed in the regulations:  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.  10 C.F.R. § 710.7(c). 

IV.  Findings and Conclusions

My review of the testimony presented in this case, as well as the other evidence contained
in the record, leads me to  find that the Individual has an alcohol problem that raises a
security concern.  After a question concerning an individual’s eligibility for an access
authorization has been properly raised, the burden shifts to the individual who must come
forward with convincing factual evidence that “the grant or restoration of access
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authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).  

At the time of the hearing the Individual’s testimony indicated that he  is beginning his
reformation and rehabilitation process.  He has a counselor and he has begun attending
AA.  At the time of the hearing, the Individual testified that he has been abstinent for only
two months.   I find, based on the DOE Consulting Psychiatrist’s opinion, that a two month
period is far too short for the Individual to be considered reformed or rehabilitated.

Therefore, I conclude that the Individual has not demonstrated that his alcohol-related
problems are unlikely to recur.  The Individual provided little evidence on his
rehabilitation and no corroboration to his two month period of abstinence.  His testimony
that he has been abstinent for two months and has started attending AA does not convince
me that he is committed to the rehabilitation process.  The DOE Consulting Psychiatrist
was persuasive.  She stated at the hearing, that his chance of relapse is high.  Consequently,
I find that the security concerns raised by the diagnosis that the Individual is alcohol
dependent have not been mitigated. 

V. Conclusion

Upon consideration of the record in this case, I find that the Criteria H and J security
concerns  regarding the Individual’s eligibility for a security clearance have not been
mitigated.  Accordingly, I conclude that the Individual has not shown that restoring his
access authorization would not endanger the common defense and security.  Therefore,
restoration of his access authorization would be clearly inconsistent with the national
interest.  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s access
authorization should not be restored.  The Individual may seek review of this decision by
an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: September 19, 2007



1/ Access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.

                       September 24, 2007
                          

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 31, 2007

Case Number: TSO-0500

This Decision concerns the eligibility of XXXXXXXXXXXXXX
(hereinafter “the individual”) for access authorization.   The1

regulations governing the individual's eligibility are set forth at
10 C.F.R. Part 710, “Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special  Nuclear
Material.”  This Decision will consider whether, based on the
testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I find that access authorization should not be
restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
notification letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created a substantial doubt pertaining to his eligibility for
an access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the notification letter included a
statement of the derogatory information causing the security
concerns.  

The letter cites a January 23, 2007 report by a DOE consultant
psychiatrist (consultant psychiatrist) who diagnosed the individual
as suffering from “pathological gambling,” a mental condition which
causes or may cause a defect in judgment or reliability.  The letter
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2/ In the PSI, the individual stated that this casino incident
took place on June 21, 2006.  He also indicated that after the
casino incident he attempted to drive home in an intoxicated
state, and was arrested for DWI.  PSI at 6-13.  However, the
police report states that the arrest took place on June 20,
2006.  DOE Exh. 10. In an E-mail of June 30, 2006, the
individual reported to the DOE that he was arrested on June
20, 2006, for DWI.  DOE Exh. 9.  I will assume that in the
PSI, the individual misstated the date of the casino/DWI
event.  Accordingly, for purposes of this proceeding, I will
consider the entire casino/DWI event to have taken place on
June 20.  

also notes that in December 2004, the individual used his government
credit card to withdraw $1700 in one day in order to finance his
gambling.  According to the notification letter, this diagnosis
raises a security concern under 10 C.F.R. § 710.8(h)(Criterion H).

The letter also indicates that the individual has been diagnosed by
the consultant psychiatrist as an abuser of alcohol.  The letter
further cites several alcohol-related arrests of the individual,
which also involved motor vehicle use.  One of these was an arrest
for driving while intoxicated (DWI), which took place on June 20,
2006.  According to the letter, these facts give rise to a security
concern under 10 C.F.R. § 710.8(j)(Criterion J).  

Moreover, the letter indicates that the individual stated in a
Personnel Security Interview (PSI) of November 14, 2006, that he did
not gamble on June 21, 2006, at a local casino, yet he admitted in
his psychiatric evaluation with the consultant psychiatrist that he
did gamble at that time.   According to the letter, this is a2

falsification, and represents a security concern under 10 C.F.R.
§ 710.8(f)(Criterion F).  

The notification letter informed the individual that he was entitled
to a hearing before a Hearing Officer, in order to respond to the
information contained in that letter.  The individual requested a
hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e)
and (g), the hearing was convened. 

At the hearing, the individual testified on his own behalf, and
presented the testimony of his mother, his father, and a former co-
worker/friend.  The DOE Counsel presented the testimony of the DOE
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3/ The document inspected at the hearing is the individual’s
personal copy.  Accordingly, it was not entered into the
record of the case.  It is reproduced as DOE Exhibit 11.
However, the “Judgment” section of Exhibit 11 is illegible. 

consultant psychiatrist.  At the hearing, the individual presented
some records showing attendance at Alcoholics’ Anonymous (AA)
meetings and Gamblers’ Anonymous (GA) meetings.  Individual’s
Hearing Exhibits 1-3.  At the hearing, he also presented for
inspection a “Plea and Disposition Agreement” and “Judgment,” dated
December 14, 2006, which related to the June 2006 DWI.3

II.  Hearing Testimony

A.  The Individual

The individual has been living with his parents for a number of
years, since he returned from the military.  He admits that he used
very poor judgment on the evening of June 20, 2006, when he gambled
at a local casino, used alcohol and then attempted to drive home,
whereupon he was cited for DWI.  Transcript of Hearing (Tr.)at 76.
With respect to his alcohol use, the individual testified that he
has abstained from alcohol since approximately June of 2007.  He
indicated that he no longer goes to “happy hours” and does not use
the alcohol in his home.  He stated that he has attended several
alcoholics anonymous meetings since June 2007.  Tr. at 68-85;
Individual’s Hearing Exhibit 1.    

The individual also testified about his gambling.  He admitted that
he used a government credit card to finance casino gambling in 2004,
and that his mother paid off the $1700 debt for that expense.  He
recognized that he used poor judgment.  Tr. at 93.  He stated that
he had had some Employee Assistance Program counseling shortly
thereafter for this gambling problem.  Tr. at 96-97.  He stated that
he engaged in no casino gambling between 2004, and the evening of
June 20, 2006, the night of the casino/DWI incident.  He also
testified that he has not engaged in any gambling since June 2006,
except for the purchase of several one-dollar lottery tickets.  He
indicated that he only buys lottery tickets if the prize is at least
$100 million.  Tr. at 98.  He testified that he has attended several
Gamblers’ Anonymous (GA) meetings in the last several months, but
has no sponsor.  Tr. at 99. Individual’s Hearing Exhibit 3.  He
believes he has a gambling problem, but stated that he has no urge
to gamble, as long as he stays away from casinos.  Tr. at 102.  He
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plans to attend a veterans’ addiction group for some additional
counseling on gambling.  Tr. at 110. 

The individual also discussed his false statement in the PSI that
he had not gambled at the casino on June 20, when in fact he had.
In this regard, he indicated that he had forgotten about the
gambling incident, but remembered it by the time he had his
interview with the DOE consultant psychiatrist.  Tr. at 68, 112-114.

B. Individual’s Mother and Father

The individual’s father testified that the individual has lived at
home with his parents for the last 10 or 15 years.  He stated that
the individual usually drinks cola drinks, and he does not believe
that the individual has an alcohol problem.  He stated that there
is liquor in the house, but has seen the individual drink only one
beer or so at parties.  Tr. at 11-14.  He further indicated that he
believes that the individual has been stopped for traffic offenses,
not because he has been intoxicated, but simply because he is a bad
driver.  Tr. at 12.  

The individual’s father does believe that the individual has had a
gambling problem.  He noted in this regard that the individual had
used his government credit card to finance his gambling, and had
borrowed money from his mother to repay that debt.  He stated that
the individual has ceased gambling, except for purchasing one-dollar
lottery tickets.  Tr. at 16-30.  

The individual’s mother does not believe that the individual has any
problems with alcohol use.  She believes his last use of alcohol was
in December 2006 on New Year’s eve.  She stated that she is at home
virtually all the time that the individual is at home and would
therefore be aware if he were using alcohol at home.  She stated
that he has gone to several AA meetings recently.  Tr. at 36-41.
She indicated that he no longer goes to happy hours. Tr. at 47.  

With respect to gambling, the individual’s mother testified that he
had a problem with gambling several years ago, and that she paid off
gambling debts that were charged on his government credit card.  She
believes that several years ago he was spending a lot of time
gambling at casinos.  She is not sure about when he last gambled.
She indicated that if he now resumes going to casinos, she would no
longer permit him to live at home.  She indicated that he has not
had any financial problems this year, and has not had to borrow
money from her.  Tr. at 42-48.  
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C.  Individual’s Friend/Co-worker

This witness has known the individual for about 6 years.  They used
to work together, although they do not currently do so.  Currently,
she sees the individual irregularly.  In the past, they socialized
several times a month at “happy hours.”  She indicated that on those
occasions the individual would have a couple of beers, but that she
never saw him intoxicated.  She stated that she has not been to a
happy hour with the individual this year.  She stated that she has
been on business trips with the individual when he has been the
designated driver, so he used no alcohol.  She does not believe he
has an alcohol problem.  She has seen the individual at gambling
casinos occasionally, but was not sure about the date of the last
time she saw him there.  She was not aware that the individual has
any problem with gambling.  Tr. at 54-63.  

D.  The DOE Consultant Psychiatrist

After listening to the testimony of all the above witnesses, the DOE
consultant psychiatrist confirmed that he diagnosed the individual
with alcohol abuse and pathological gambling.  However, based on
additional information, he revised his diagnosis with respect to
alcohol abuse.  He stated that while it seems clear that the
individual’s June 2006 traffic citation was alcohol-related, the
other two citations, arising in 1993 and 1988, appear less so,
especially given the father’s testimony that the individual is a
poor driver.  The consultant psychiatrist also pointed out that the
two earlier alcohol-related citations are “far removed.”  The key
factor for the consultant psychiatrist in revising his alcohol
diagnosis was that the individual was not violating the terms of his
2006 DWI probation by using alcohol.  This was confirmed by the
individual’s copy of the Judgment portion of his plea agreement,
referred to in Note 3 above.  The DOE consultant psychiatrist
testified that while it would be prudent for the individual to
abstain from alcohol, it is not required, and that there is no
diagnosable alcohol problem for which the individual currently needs
rehabilitation.  Tr. at 126-134.  

However, the consultant psychiatrist did confirm his earlier
diagnosis that this individual suffers from a pathological gambling
disorder.  He believed that the individual’s continuing to purchase
lottery tickets is a form of gambling.  He testified that in order
to rehabilitate from this condition, the individual should abstain
from gambling for a year and enroll in a therapy program.  The
consultant psychiatrist believed that GA would be suitable, but that
there are other programs that would also be suitable.  He testified
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that June 2007 would be an appropriate date from which to measure
the beginning of that one-year abstinence period, because that
coincides with the individual’s last purchase of a lottery ticket
and with his first GA attendance.  Tr. at 135-142. 

With respect to the individual’s falsification during the PSI, the
consultant psychiatrist testified that the individual may have
talked to him about the events at the casino on June 20, 2006,
because the psychiatrist asked the “right question,” and also
because over time the individual may have been able to be more frank
about his problem.  The consultant psychiatrist testified that as
the individual resolves his gambling problem, the falsification
problem will also be resolved.  He indicated that in this type of
case there is a “thin line” between denial and lying.  Tr. at 144-
46.    

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the
interests of the national security test” for the granting of
security clearances indicates “that security-clearance
determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
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extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c). 

IV.  Analysis

The first issue in this case is whether the individual has mitigated
the Criterion J security concerns by demonstrating that he is
reformed and/or rehabilitated from his alcohol abuse.  A further
issue is whether the individual has mitigated the Criterion F
concerns regarding his falsification at the PSI regarding his
gambling.  Finally, I must consider whether the individual has
resolved the Criterion H concerns involving his pathological
gambling, as diagnosed by the DOE consultant psychiatrist. 

A.  Criterion J

I find that the Criterion J concerns have been mitigated.  I base
this conclusion chiefly on the revised diagnosis of the DOE
consultant psychiatrist.  Specifically, the consultant psychiatrist
testified that information at the hearing confirming that the
individual was not violating the terms of his probation by using
alcohol was a key factor in the revised diagnosis.  The “Judgment”
portion of the “Plea and Disposition Agreement” in this case
establishes that the individual was not required to abstain from
alcohol during his probationary period.  Tr. at 155-56.  I also
believe, based on the testimony of the other witnesses in this case,
that the individual is a moderate alcohol user, and that the 2006
DWI citation was aberrational.  Based on the above considerations,
I find that the individual has resolved the Criterion J concerns set
out in the notification letter.  

B.  Criterion H

I do not find that the concerns regarding the individual’s gambling
disorder have been resolved.  The consultant psychiatrist maintained
his original diagnosis with respect to this issue.  Both the
individual’s mother and father agreed that the individual has had
a gambling problem.  The individual himself realizes that he needs
some treatment for this disorder.  He has taken some steps towards
rehabilitation, including abstinence from gambling and attending
several GA meetings.  He has also signed up for other gambling
therapy sponsored by the local Veterans’ Administration.  However,
as indicated by the DOE consultant psychiatrist, the individual
needs one year of abstinence and therapy, and as of the time of the
hearing he had had only approximately two months of rehabilitation.
Accordingly, the Criterion H concern has not been mitigated.  
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C.  Criterion F

I find that the individual has not resolved the concern regarding
his falsification at the PSI regarding his gambling.   I am not
convinced that the individual intentionally falsified at his PSI.
I believe, as the consultant psychiatrist testified, that the
individual was experiencing some denial about his gambling during
the PSI, and that the consultant psychiatrist was able to ask
questions in such as way as to elicit more truthful answers from the
individual.  This does not mean that the concern regarding the
individual’s candor is resolved.  However, I do believe that as the
individual resolves his gambling disorder, concerns regarding his
ability to be truthful will also be mitigated.  In my opinion, the
Criterion F concern has not been mitigated at this time.  

V.  CONCLUSION

As the foregoing indicates, I find that the individual has resolved
the Criterion J concern.  I find that he has not resolved the
Criteria H and F security concerns.  It is therefore my decision
that this individual’s suspended access authorization should not be
restored.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: September 24, 2007
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Hearing Officer's Decision 

 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   June 11, 2007 
 
Case Number:   TSO-0501 
 
This decision concerns the eligibility of XXXXX X. XXXXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  
 
I. BACKGROUND  
 
The present case involves an individual whose DOE access authorization has been suspended.  A 
Local Security Office (LSO) conducted an investigation of the Individual’s background in order 
to determine his eligibility to maintain a DOE access authorization.  That investigation revealed 
that the Individual had been diagnosed as alcohol dependent in 1993 and had been hospitalized 
on three different occasions for alcohol treatment.  This information raised substantial doubt 
about the Individual’s eligibility to maintain a DOE access authorization.  Accordingly, a 
Personnel Security Interview (PSI) of the Individual was conducted on August 22, 2006.2  When 
this PSI failed to resolve these security concerns, the LSO asked the Individual to submit to an 
examination by a DOE Psychologist.  On October 11, 2006, the DOE Psychologist conducted a 
forensic psychiatric examination of the Individual.  In addition to conducting this examination, 
the DOE Psychologist reviewed selected portions of the Individual=s security file.  Tr. at 80.  On 
October 11, 2006, the DOE Psychologist issued a report in which he opined that the Individual 
met the criteria for alcohol dependence set forth in Diagnostic and Statistical Manual of Mental 
Disorders, Fourth Edition-Text Revised (DSM-IV-TR).  DOE Exhibit 14 at 9.  The DOE 
Psychologist further opined that the Individual was not sufficiently rehabilitated or reformed to 
resolve the security concerns raised by his alcohol dependence. Id. at 10.  In addition, the DOE 
Psychologist further opined that, while the Individual does not meet the DSM-IV-TR criteria for 
antisocial personality disorder, he does exhibit “antisocial traits.”  Id. 
                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  The transcript of this PSI appears in the Record as DOE Exhibit 28.  
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The LSO concluded that the Individual failed to resolve the substantial doubt about his eligibility 
for a DOE access authorization raised by his alcohol dependence diagnosis and antisocial traits. 
 
Accordingly, an administrative review proceeding was initiated. See 10 C.F.R. ' 710.9.  The 
LSO issued a letter notifying the Individual that it possessed information that raised a substantial 
doubt concerning his eligibility for an access authorization (the Notification Letter).  The 
Notification letter alleges that the Individual has  
 

Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a 
board-certified psychiatrist or a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse.  10 C.F.R. ' 710.8(j) (Criterion J), 
[and]  

 
An illness or mental condition of a nature which, in the opinion of a psychiatrist 
or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability, 10 C.F.R. ' 710.8(h) (Criterion H).   

 
On May 31, 2007, the Individual filed a request for a hearing in which he made a general denial 
of the allegations contained in the Notification Letter. This request was forwarded to the Director 
of the Office of Hearings and Appeals (OHA), who appointed me as Hearing Officer on June 1, 
2007. 
 
I conducted a hearing in this case within the regulatory time period prescribed by 10 C.F.R. 
Section 710.25(g).  At the hearing, the LSO presented one witness: the DOE Psychologist.  The 
Individual presented one character witness.  The Individual also testified on his own behalf.  See 
Transcript of Hearing, Case No. TSO-0501 (hereinafter cited as ATr.@).  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
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III.  FINDINGS OF LAW AND FACT 
 
A reliable diagnosis of alcohol dependence raises significant security concerns under Criteria J 
and H.  See, e.g., Personnel Security Hearing, Case No. VSO-0079, 25 DOE & 82,803 (1996) 
(affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE & 82,771 
(1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, 25 DOE 
& 82,755 (1995) (affirmed by OSA, 1995).  In these proceedings, Hearing Officers have found 
that an individual=s excessive use of alcohol might impair his judgment and reliability and his 
ability to control impulses.  The Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information note that “Excessive alcohol consumption often leads to the 
exercise of questionable judgment or the failure to control impulses, and can raise questions 
about an individual’s reliability and trustworthiness.”  Guideline G of the Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on December 
29, 2005, by the Assistant to the President for National Security Affairs, The Whitehouse. These 
factors amplify the risk that an individual will fail to safeguard classified matter or special 
nuclear material.     
 
The Individual disputes the DOE Psychologist’s diagnosis of alcohol dependence.  At the 
hearing, the Individual unambiguously denied that he had an alcohol problem.  Tr. at 89.   
 
However, the DOE Psychologist’s diagnosis of alcohol dependence is well supported in the 
record.  On June 22, 1991, the Individual was admitted to a hospital for treatment of an 
adjustment disorder and a depressed mood.  DOE Exhibit 16 at 1.  The admitting physician noted 
that the Individual had been using alcohol to excess.  Id.  The admitting physician also noted that 
the Individual’s liver function tests were elevated “due to alcohol excess” and further noted that 
the Individual was “here to also detox from alcohol.”  Id. at 2.  The June 25, 1991, discharge 
summary for the Individual’s first hospitalization indicates that the Individual was “admitted 
with a chief complaint of inability to stop drinking which led to separation from wife.”  Id. at 11.  
The discharge summary further states 
 

The patent’s longest period of not drinking has not exceeded 12 days.  Maximum 
consumption is four to six bourbons, a six pack daily. . . Insight is partial. Social 
judgment is impaired by drinking. Depression.  . . . [H]e came into the emergency 
room . . . with a chief complaint of needing help for his drinking.  He is depressed 
over this situation and separation from wife.  The patient relates that he had been 
‘drunk’ since Thursday when he and his wife had a fight which resulted in the 
patient leaving their home and staying in a motel; where the patient proceeded to 
drink even more, remaining drunk until today.  The patient relates that he 
typically consumes a half pint to four to five shots of bourbon and a six-pack of 
beer per day and has been doing so for over two years. 

 
Id.  On January 26, 1992, the Individual was hospitalized for “alcohol dependency disorder.”  Id. 
at 15.  The Individual’s medical records indicate that upon admission, he had a blood alcohol 
level of .258 and was suffering from anemia that resulted from excessive alcohol use.  Id. at 16.  
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These medical records further indicate that the Individual prematurely left this treatment 
program against the advice of physicians.  The Individual testified that he attended and 
completed a third alcohol treatment program in 1995, after he failed a random alcohol test at 
work.  Tr. at 9, 19-22.  However, neither he nor the DOE has submitted any records documenting 
the Individual’s third course of treatment.    
 
On November 1, 1993, the Individual was examined by a DOE Psychiatrist.  On November 4, 
1993, the DOE Psychiatrist issued a report of examination in which he diagnosed the Individual 
with alcohol dependence and sociopathic anti-social personality disorder.  DOE Exhibit 15 at 5.   
 
On October 11, 2006, the Individual was examined by the DOE Psychologist.  The DOE 
Psychologist issued a report on the same day articulating his opinion that the Individual is 
alcohol dependent.  DOE Exhibit 14 at 9.  The DOE Psychologist also concluded that he lacked 
sufficient information to conclude that the Individual has an anti-social personality disorder.  Id. 
at 8.  However, the DOE Psychologist did conclude that the Individual has “anti-social traits.”  
Id. at 8-9.  The DOE Psychologist’s report notes that, at the time of the examination, the 
Individual was still in denial about his alcohol disorder and was continuing to use alcohol.  Id. at 
10.  The DOE Psychologist’s report opines that, in order to establish reformation or 
rehabilitation, the Individual would need to abstain from the use of alcohol for at least two years 
and to receive continued follow-up treatment.  At the hearing, the DOE Psychologist 
convincingly reiterated these conclusions, noting that the Individual has met four of the criteria 
for alcohol dependence set forth in the DSM-IV.  Tr. at 94.   Specifically, the DOE Psychologist 
testified that the Individual met the DSM-IV criteria because he had developed a high tolerance 
for alcohol, exhibited an inability to stop drinking alcohol, spent an inordinate amount of time 
obtaining or using alcohol, and continued using alcohol even though it had caused him physical 
or psychological problems.   Id. at 94-96.    
    
In an attempt to undermine the alcohol dependence diagnosis, the Individual has submitted 
evidence that he was examined by a Forensic Psychologist with highly impressive credentials.  
Interestingly, the Individual did not call the Forensic Psychologist to testify on his behalf at the 
hearing.  In fact, the Individual did not offer any expert testimony in support of his contention 
that he was not properly diagnosed with alcohol dependence.  However, the Individual has 
submitted a copy of the Forensic Psychologist’s report into the record.  That report convincingly 
argued that there is insufficient evidence to conclude that the Individual has anti-social 
personality traits.  Forensic Psychologist’s Report at 7.  The Forensic Psychologist’s report does 
acknowledge that the Individual “has a past history of alcohol use problems.”  Id.  However, the 
Forensic Psychologist’s Report notes that none of the alcohol screening tests administered to the 
Individual by the DOE Psychologist indicated that the Individual has a current alcohol problem.3  
Apparently on that basis, the Forensic Psychologist concluded that the Individual is not alcohol 
dependent.  
 

                                                 
3  The DOE Psychologist testified very convincingly that the Individual provided misleading or false responses to a 
number of questions posed by these screening tests. Tr. at 87-93.  The DOE Psychologist further testified that had 
the Individual answered these questions accurately, the tests would have indicated that the Individual has an alcohol 
disorder. Id. at 92.    
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I find that the Individual is properly diagnosed with alcohol dependence.  At least four medical 
or mental health professionals have concluded that the Individual is alcohol dependent.  One 
mental health professional, the Forensic Psychologist, has examined the Individual and found 
otherwise. However, there is no evidence in the record that indicates that the Forensic 
Psychologist had the same information before him as the other four professionals did.    
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual=s eligibility for access authorization.  See Personnel Security Hearing, 
Case No. VSO-0244, 27 DOE & 82,797 (1999) (affirmed by OSA, 1999); Personnel Security 
Hearing, Case No. VSO-0154, 26 DOE & 82,794 (1997) (affirmed by OSA, 1998).  In the end, 
like all Hearing Officers, I must exercise my common sense judgment in determining whether an 
individual=s access authorization should be granted after considering the applicable factors 
prescribed in 10 C.F.R. ' 710.7(c).  Therefore, I must consider whether the Individual has 
submitted sufficient evidence of mitigation to resolve the security concerns raised by his Alcohol 
Dependence.  After considering all of the evidence in the record, I find that he has not done so.   
 
The Individual is still consuming alcohol and fails to acknowledge that he has a problem with 
alcohol.  Tr. at 8-9; 29.  He maintains, however, that he has reduced his alcohol consumption.  
Id. at 28.  The Individual further testified that he expects to continue consuming alcohol.  Id. at 
42.  He initially asserted that he has never had problems with alcohol, but then admitted he may 
have abused alcohol once or twice.  Id. at 8.  The Individual subsequently testified that he had 
voluntarily obtained inpatient alcohol treatment on two occasions and was required to undergo a 
third course of inpatient alcohol treatment.  Id. at 9-10.  After admitting that, at one point, he was 
drinking a half-pint of bourbon followed by some beer chasers each day, the Individual testified 
that he might have had a problem with alcohol in the past.  Id. at 11-12.   
 
The testimony of the DOE Psychologist convinced me that the Individual is not sufficiently 
reformed or rehabilitated to resolve the security concerns raised by his alcohol dependence.  The 
DOE Psychologist remained in the hearing room and observed the testimony of the Individual.  
The DOE Psychologist was then called to the stand.  At this point, the DOE Psychologist 
testified that, in his opinion, the Individual had not shown that he had been sufficiently reformed 
or rehabilitated.  Id. at 100.  Specifically, the DOE Psychologist testified that the Individual has 
been diagnosed with alcohol dependence and that alcohol dependence is a lifetime condition.  Id. 
at 97.  Noting that the Individual continues to use alcohol despite his alcohol dependence 
disorder, the DOE Psychologist testified that the Individual has not exhibited reformation or 
rehabilitation from his disorder.  Id. at 97-102.  I found the DOE Psychologist=s testimony to be 
credible and entitled to great weight.  I therefore conclude that the Individual has not resolved 
the security concerns raised by his diagnosis of Alcohol Dependence. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria H and J.  Therefore, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, it is my opinion that the Individual’s access 
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authorization should not be restored.  The Individual may seek review of this Decision by 
an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 5, 2007  
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                             November 19, 2007 
                        

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  May 31, 2007 
 
Case Number:  TSO-0502 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored.   
 

I. BACKGROUND 
 
The Individual has been employed at a DOE facility in a position that requires him to hold an 
access authorization.  In July 2006, the Individual was arrested for Driving Under the Influence 
(DUI) of Alcohol.   He was the subject of a personnel security interview (PSI) in August 2006.  
During the PSI, the Individual discussed his use of alcohol and the DUI arrest.  He stated that, on 
the night of the DUI, he stopped at four different locations and had approximately three or four 
drinks at each location.  DOE Exhibit (“Ex.”) F at 2-4.  The Individual stated that after leaving 
the fourth location, a friend’s house, he was driving home when he “pulled to the side [of the 
road] and fell asleep.”  Id. at 5.  He added that he “passed out.”  Id. at 6.  The Individual also 
stated that in the year prior to the PSI he had “passed out” after consuming alcohol “maybe three 
or four times.”  Id. at 18-19.  Finally, he added that in the past year he had consumed as many as 
12 to 16 drinks in one evening “probably … two or three, four times.”  Id. at 19-20. 
 
Based on the information discussed during the PSI, the DOE referred the Individual to a DOE 
consultant-psychiatrist (“Psychiatrist No. 1”) for an evaluation.  Psychiatrist No. 1 interviewed 
the Individual in September 2006 and issued a report and addenda to the report.  DOE Exs. B, C. 
and D.  Psychiatrist No. 1’s report noted that the Individual’s estimates regarding his alcohol 
consumption differed from the alcohol profile the Individual discussed during the PSI.  The 
report attributed the discrepancies to the Individual’s pattern of minimization concerning his 
alcohol use.  DOE Ex. D.  Psychiatrist No. 1 concluded the following,   
 

There is no evidence submitted of performance problems at either work or school.  
However, I advised [the Individual] that if his present level of consumption [of 
alcohol] continues, it is inevitable that there will be additional problems in either 
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the legal, social, or employment realm. … I am unable to make an official 
medical diagnosis of alcohol abuse, since we do not have evidence of “recurrent” 
problems in the legal, social or work environment.  I advised [the Individual] that 
he should totally abstain from alcohol.  He stated that it would be possible for him 
to totally abstain, if he had to.  I would describe him as drinking alcohol 
‘habitually to excess.’ … I believe there is … a significant defect in his judgment 
and reliability, given his pattern of minimization of alcohol consumption.   

 
Id.   
 
The Individual was subsequently referred to another DOE consultant-psychiatrist (“Psychiatrist 
No. 2”) for an additional evaluation.  Following his February 2007 interview with the Individual, 
Psychiatrist No. 2 issued a report in which he diagnosed the Individual with Alcohol Abuse.  
DOE Ex. A.  Psychiatrist No. 2 suspected that the Individual minimized his description of his 
alcohol consumption.  Nevertheless, Psychiatrist No. 2 stated,  
 

Just on the basis of what he told me and [my] review of the chart, it is very clear 
that his judgment and insight become quite impaired during the times when he is 
drinking … I am concerned that he is not looking at this drinking as a serious 
problem, but instead [is] minimizing every aspect of it … His drinking has been 
increasing.  The consequences legally have been intensifying.  His minimization 
has also been growing and all of these are signs of his high potential for serious 
alcohol abuse.   

 
Id.  
 
In May 2007, the local security office (“LSO”) notified the Individual that his July 2006 DUI 
arrest and the diagnoses of the two DOE consultant-psychiatrists created security concerns under 
10 C.F.R. § 710.8(h) and (j).  (Criteria H and J).  Notification Letter, May 7, 2007.  The 
Individual requested a hearing in this matter.  See Individual’s Letter, May 15, 2007.  The Acting 
Director of the Office of Hearings and Appeals (OHA) appointed me to serve as the Hearing 
Officer. 
 
A hearing was held in this matter.  The Individual submitted the following documents: various 
job performance evaluations (Indiv. Ex. 1); documents pertaining to the July 2006 DUI arrest 
and the relevant provisions of the state’s criminal code (Indiv. Exs. 2 and 3); the Individual’s 
current driving record (Indiv. Ex. 4); and information regarding the Individual’s completion of 
the court-ordered alcohol education program (Indiv. Exs. 5 and 6).  At the hearing, the 
Individual, represented by counsel, presented his own testimony as well as the testimony of his 
mother, his cousin, a friend, three co-workers, and two substance abuse treatment professionals, 
to support his position that he has rehabilitated from his alcohol problem.  The DOE counsel 
submitted documents into the record and presented the testimony of three witnesses: the 
Personnel Security Specialist, Psychiatrist No. 1 and Psychiatrist No. 2. 
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II. THE HEARING 
 
A.  The Individual 
 
The Individual described the events which resulted in his arrest for DUI.  Tr. at 233-40.  He 
stated that on the day of the arrest, he woke up at about 4:30 A.M. because he had to be at work 
by 6:00 A.M.  Tr. at 233-34.  He worked until approximately 2:30 P.M. and then went home, got 
ready to go out, and met friends at a local community event.  Tr. at 234.  He stated that he had 
approximately three or four beers at the community event.  Tr. at 235.  After the event, he and 
his friends went to a local restaurant, where he had something to eat and drank “a beer or two.”  
Tr. at 236.  The Individual and his friends left the restaurant at 8:30 p.m. or 9:00 p.m. and went 
to a local dance club, where he had another three or four beers.  Tr. at 237.   
 
The Individual left the dance club at approximately midnight and then drove to a friend’s house 
where he stayed until about 1:30 a.m.  Tr. at 238-239.  The Individual stated that he was 
intoxicated when he left the dance club, stating, “I probably had enough where I probably 
shouldn’t have been driving, but not to a point where I was [belligerent] or anything like that.”  
Tr. at 238.  The Individual defined intoxication as being above the legal limit.  Tr. at 264.  He 
stated that it typically takes “four or five” drinks for him to feel intoxicated.  Id.  When asked 
why he drove from the dance club to his friend’s house despite feeling intoxicated, the Individual 
testified that he was already feeling the effects of the alcohol and intended to stop by his friend’s 
house for a short time and then leave.  Tr. at 266.         
 
The Individual stated that he decided to drive home from his friend’s house because he “was 
tired” and was “just ready to go home … go to sleep.”  Tr. at 239.  He added, “it wasn’t a good 
judgment call on my part to do that.”  Id.  He stated that there was probably someone at his 
friend’s house who could have driven him home had he asked.  Id.  The Individual added that the 
number of beers he consumed that night is an “approximation” and that he was not “actually 
keeping track” of the amount of alcohol he consumed.  Tr. at 238.  The Individual stated that his 
home was about 20 minutes away from his friend’s house.  Tr. at 268.  When asked whether he 
thought he could make it home, the Individual stated, “I don’t know.”  Id.    
 
According to the Individual, he “learned a great deal of lessons” from the DUI arrest.  He stated,  
 

I learned one, that I didn’t make a good decision that night.  I was intoxicated, 
that I could have endangered my life or someone else’s life.  I  have some close 
family, my brother has a child and I help take [care of] him and it’s kind of 
brought me to the realization that I could have really hurt – I could have hurt him 
if they would have been on the road at the same time.  I felt terrible about it, I felt 
angry at myself about it.  [It is] the type of thing you wish you could change but I 
couldn’t change it.    

 
Tr. at 241.  He also discussed the impact the DUI arrest had on him.  According to the 
Individual, the DUI arrest had a significant impact on him.  He stated,  
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[T]he fines and the conviction and the restricted license is one part of it, the 
impact.  The other impact as far as my job, losing a job that I was making a fairly 
decent living on, just being kind of thrown out there with no job, just waiting 
around as far as the appeal process where we’re here today, finding another job, 
you know, just dealing with this in general. 

 
Tr. at 256.   
 
The Individual stated that in September 2006 he pled guilty to the DUI in order to accept 
responsibility for what he had done.  Tr. at 243.  He was fined $500, $250 of which was 
suspended.  Id.  He was sentenced to 60 days in jail, all of which was suspended contingent upon 
his successful completion of twelve months of probation.  Tr. at 243-44.  The Individual stated 
that his driver’s license was suspended for 12 months, but he was permitted to obtain a restricted 
license for that period.  Tr. at 245.  He also was required to complete 50 hours of community 
service and enter the court’s mandatory alcohol education program.  Id. 
 
The Individual stated that he “learned a great deal” from the mandatory alcohol education 
program.  Tr. at 250.  He stated,  
 

Once I went [to the program], we did like a personal evaluation of ourselves … 
first I learned the effects [that] alcohol has, as far as your family, social life, work, 
you know, schooling … I learned how it affects you as far as financially, how it 
could affect you.  Then we started going more into depth of what the 
consequences were drinking and driving … what could happen as far as … your 
work, family, social, education, financial and then … the consequences as far as 
the legal system.  Then we learned …what you would have to live with if you 
seriously hurt or killed someone.  

 
Tr. at 250-51.  He stated that alcohol consumption may cause a problem for him.  Id.  He stated 
that he would never again go out and drink as many as 12 beers.  Id.  He stated that although 
both DOE psychiatrists recommended he stop drinking alcohol, he has not been totally abstinent.  
Tr. at 253.  He believes that he will be fine if he limits his alcohol consumption to one or two 
drinks.  He testified, “I never [drank] to the point of being like that [on the night of the DUI] and 
I never intend to drink like that again.”  Id.  The Individual stated that following the mandatory 
alcohol education program, he drinks less.  He stated that he drinks one or two beers and drinks 
“very seldom.  I mean, maybe once, twice a month ….”  Tr. at 254.  He also stated that he does 
not go out as often.  Tr. at 255.  He added that the last time he had consumed any alcohol was 
approximately one month prior to the hearing when he drank two beers.  Tr. at 277.   
 
The Individual also testified generally about his history of alcohol use.  He stated that he began 
drinking alcohol in his senior year of high school and that his drinking then was minimal.  Tr. at 
269.  He stated that his consumption increased when he turned 21 and was able to frequent bars.  
Tr. at 270.  He stated that at time he drank “no more than six, seven” beers.  Tr. at 271.  The 
Individual stated that since he was 21, he had been intoxicated (or consumed four to five beers) 
“maybe once every month or two or something like that.”  Tr. at 272.  He stated that the last time  
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he drank to intoxication was “last year … after [the] DUI.”  Id.  However, the Individual also 
stated that since that occasion he has had four or five drinks “maybe once or twice.”  Tr. at 273.   
 
When asked about how often he had “passed out” after drinking, the Individual stated that in his 
conversations with friends, “going to sleep and passing out, it’s kind of the same thing.  When 
[the personnel security specialist] asked me [during the PSI] when I passed out, I meant when I 
went to bed.”  Id.  The Individual then said that he did not feel like alcohol was a factor in his 
“passing out.”  Id.  He stated, “I mean, if I wanted to stay up, I could stay up a bit longer.  I just 
got up and said I’m going to bed.”  Id.  When asked why he stated during the PSI that he “passed 
out” three or four times after drinking alcohol if all he meant was that he went to sleep, the 
Individual first attributed his answer to “nervousness” during the interview, then stated that it 
was “an approximation” of how many times he passed out, and finally admitted that alcohol 
would have been a factor.  Tr. at 274-275.  
 
B.  The Individual’s Family and Friends  
 

1. The Individual’s Mother  
 
The individual’s mother testified that the Individual lives at home.  Tr. at 185.  She described her 
son as “real dependable,” “good,” and “trustworthy.”  Tr. at 186.  The Individual’s mother stated 
that she was aware that the Individual drinks alcohol, but was not aware of the Individual driving 
after consuming alcohol.  Tr. at 188.  She also testified that on one occasion, after the 
Individual’s DUI, she had seen him intoxicated, although “he wasn’t drunk, drunk.”  Tr. at 189.  
She later said that he was not intoxicated, but “just had something to drink.”  Tr. at 190.  The 
Individual’s mother stated that the Individual does not go out as much since the DUI.  Tr. at 191.  
She stated that the Individual talked to her about attending the mandatory alcohol education 
program and “he just said that they talked about the effects of [alcohol] and the consequences of 
driving under the influence.”  Tr. at 192.  Finally, the Individual’s mother testified that she does 
not believe that the individual has “a problem” with drinking, nor would he drink and drive 
again.  Tr. at 193.   
 

2.  The Individual’s Cousin 
 
The Individual’s cousin is thirty-five years old.  Tr. at 113.  She testified that they are very 
“close” – they talk daily and see each other “probably weekly.”  Tr. at 114.  She described the 
Individual as having an excellent character and  added “he’s just a good person.”  Tr. at 115.  She 
also stated that the Individual has good judgment.  Tr. at 120. 
 
The cousin noted that the Individual was “very upset” after his DUI.  Tr. at 116.  She stated that 
before the DUI the Individual drank socially.  Tr. at 117.  Now, the Individual is much more 
aware of his alcohol consumption.  Tr. at 118.  The Individual realizes that he made a mistake by 
driving while intoxicated.  Tr. at 119.  The cousin testified that she has not seen him intoxicated 
since the DUI, although the individual has not stopped drinking entirely.  Tr. at 119, 121.  The 
last time she saw the Individual consume alcohol was in June 2007.  Tr. at 124.   
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3. The Individual’s Friend 
 
The friend is twenty-six years old and has known the Individual for his entire life.  Tr. at 127.  
They have grown closer over the past two years.  Id.  He has seen the Individual two to three 
times per week over the past two years.  Id.  He said that the Individual is “good with his family” 
and is a “real nice person.”  Tr. at 128.  The friend added that the Individual tends to his elderly 
grandparents.  Tr. at 129.   
 
The friend stated that the DUI caused a “big change” in the Individual’s life.  Tr. at 133.  Before 
the DUI, the Individual “was drinking a whole lot more” than he drinks now.  Tr. at 130.  The 
friend stated that, prior to the DUI, the Individual would typically consume six to eight beers 
over the course of an evening.  Tr. at 130-131.  He stated that the Individual became intoxicated 
“maybe once every month or two.”  Tr. at 131.  When asked whether he ever told the Individual 
he was drinking too much alcohol, the friend replied, “I think everybody mentioned it to him a 
little bit when they’d see him.”  Tr. at 133.  He stated that the DUI made the Individual realize 
that he had a problem with alcohol.  Id.  He stated that if the Individual drinks now, he drinks “a 
couple of beers.”  The friend added that, although the Individual still drinks socially, he has not 
seen the Individual intoxicated since the DUI.  Tr. at 134.  The friend stated that he believes the 
Individual has learned effects of alcohol on his life from his DUI experience and that he regrets 
his actions.  Tr. at 135. 
 
C. The Individual’s Co-Workers 
 
 1. Co-Worker No. 1 – The Individual’s Supervisor 
 
The supervisor stated that he conducted several performance reviews on the Individual and his 
work was satisfactory.  Tr. at 96-98.  In one of his reviews, the supervisor noted that the 
Individual’s work “is a huge benefit to the company.”  Tr. at 98.  Based upon the Individual’s 
work performance, the supervisor believes that the Individual has “very good judgment.”  Tr. at 
103.  He stated that he did not see any signs that the Individual abused alcohol.  Tr. at 97.  He 
added, however, he does not interact with the Individual socially outside of work.  Tr. at 102.   
 

2. Co-Worker No. 2  
 
Co-worker No. 2 stated that he had approximately three years of daily on-the-job contact with 
the Individual.  Tr. at 105.  He never smelled alcohol on the Individual or saw anything that 
made him believe the Individual was impaired.  Tr. at 106.  The co-worker stated that the 
Individual never discussed his alcohol use.  Tr. at 110.  He characterized the Individual as “nice,” 
“conscientious,” “dependable,” and “intelligent.”  Tr. at 107.  Co-worker No. 2 stated that he and 
the Individual do not socialize outside of work.  Tr. at 109.  They did attend an office holiday 
party where the company provided alcohol.  According to the co-worker, the Individual had “one 
or two” drinks, but was not intoxicated.  Tr. at 107-08.   
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3.  Co-Worker No. 3 
 
Co-worker No. 3 works in the Individual’s former department, where he saw the Individual 
approximately every two weeks.  Tr. at 144.  The co-worker stated that the Individual was “very 
responsible and [a] hard worker.”  Tr. at 145.  He also agreed that the Individual has “good 
judgment.”  Id.   
 
Co-worker No. 3 socialized with the Individual outside of work.  Id.  He has never seen the 
Individual intoxicated.  Tr. at 146.  He stated that the Individual typically consumes “maybe four 
or five beers.”  Id.  The co-worker does not feel that the Individual has a problem with alcohol.  
Tr. at 147.  Co-worker No. 3 stated that since the DUI, the most alcohol he has seen the 
Individual consume is “maybe a couple [of] beers.”  Tr. at 148.  He added that, since his DUI 
arrest, the Individual knows that he has to “be a little more responsible. . . .”  Id.   
 
D. Substance Abuse Treatment Professionals  
 
 1. The Director of the Mandatory Alcohol Education Program 
 
The director of the court-ordered alcohol education program the Individual attended testified that 
the Individual’s initial interview for the program was in September 2006.  Tr. at 158.  The 
Individual began the required alcohol education classes in January 2007 and successfully 
completed the program in April 2007.  Id.   The director stated, “it is a 20-hour class over ten 
weeks and it is pretty intensive in terms of alcohol education and getting [the attendees] to look 
at how alcohol has affected their lives and what they can do to change that in the future.”  Tr. at 
160.   
 
The director stated that the Individual complied with the requirements of the program.  She 
stated,  
 

[The Individual] attended all of the sessions, ten of the ten, he completed all 
assigned homework, his participation and attitude were considered fair, his insight 
into his understanding of his drinking and driving problems and application to his 
own life were noted as improvements … He was not drinking at the end of the 
class, the change in drinking and driving behavior … was appropriate and the 
instructor did feel that he absorbed and understood the basic information that was 
taught. 

 
Tr. at 171.  Finally, the director added that the program sometimes refers individuals for further 
treatment or counseling if the instructor deems it necessary, but that no such referral was made 
for the Individual. Tr. at 172. 
 
 2. The Substance Abuse Therapist 
 
The substance abuse therapist testified that she evaluated the Individual.  Tr. at 177.  She stated 
that she was asked to determine whether the Individual had an alcohol abuse disorder and 
required treatment beyond his attendance at the court-ordered alcohol education program.  Tr. at 
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178.  Based on her evaluation of the Individual, she determined that he did not require any 
treatment beyond what he received in the court-ordered program he attended.  Id.   
 
E. The DOE Consultant-Psychiatrists  
 

1. Psychiatrist No. 1 
 
Psychiatrist No. 1 stated that based on his evaluation of the Individual, he determined that the 
Individual was a user of alcohol habitually to excess.  He stated,  
 

[I]t’s not a psychiatric diagnosis but by [the Individual’s] account of numbers of 
times he has been consuming a fair amount of alcohol, beginning before high 
school graduation when his drinking was against the law, and his [description of 
his] use of alcohol stated about four times he consumed so much alcohol that he 
passes out.  A number of these times – and in conjunction with his attitude about 
that alcohol consumption, led me to be quite concerned about his judgment in 
how he used alcohol, when and how much, and the warning signs that he was 
oblivious to and continued to drink on occasions in addition to the indexed 
incident of July [2006] that led to the DUI. 

 
Tr. at 205-206.  Psychiatrist No. 1 defined drinking “habitually to excess.”  He stated, “if an 
individual repeatedly drinks to that level that there would have been a finding of legal 
intoxication had testing been done, then in my opinion, that’s habitually to excess.”  Tr. at 223.  
Psychiatrist No. 1 stated that the Individual had pattern of minimization concerning his alcohol 
consumption.  Tr. at 206.   
 
Regarding the Individual’s self-awareness regarding his alcohol use, Psychiatrist No. 1 stated, 
“he basically, to me, stated that he didn’t see his alcohol [use] causing a problem and at that time 
that I saw him, he really had no plans of changing his alcohol consumption at all ….”  Tr. at 209.  
Psychiatrist No. 1 added that the fact that the Individual did not intend to change his alcohol 
consumption was of concern.  Tr. at 221.  He also stated that he recommended that the Individual 
completely abstain from consuming alcohol, adding, “my concern as a physician [was] that he 
was on a collision course, he was heading for disaster if he did not change his ways.”  Tr. at 224.   
 
Psychiatrist No. 1 stated that in order to find that an individual has rehabilitated or reformed 
from an alcohol problem, self-awareness regarding the alcohol problem and a period of extended 
abstinence from alcohol are key.  Tr. at 225.  Regarding the recommended length of the period of 
abstinence, he added that “there’s an unofficial understanding of approximately one year ….”  
Id.  
 

2. Psychiatrist No. 2 
 
Psychiatrist No. 2 diagnosed the Individual with “alcohol abuse, episodic, which means he drinks 
occasionally but when he does so, he’s often intoxicated.”  Tr. at 67.  He added, “basically I’m 
saying that he is under the influence [of alcohol] sufficiently to meet the criteria for the DSM IV 
diagnosis, which means he’s often times intoxicated when he drinks.”  Tr. at 68.  Psychiatrist No.  
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2 added that it is “very typical” for individuals who abuse alcohol to minimize their use to 
friends and family and to demonstrate a lack of self-awareness concerning their alcohol use.  Id.  
The psychiatrist described the Individual’s alcohol consumption as episodic, binge drinking, 
stating “I like to define it in terms of drinking that’s sufficiently frequent and [the person is] 
sufficiently intoxicated that we have a problem.  Anytime there’s a DUI involved, we really have 
a problem.”  Tr. at 78.   
 
Psychiatrist No. 2 believed that the Individual “chooses to become intoxicated in that he doesn’t 
really set … any obstacles to prevent him from over-drinking … that indicates that he is allowing 
his mind to be wiped out by this drinking practice.”  Tr. at 83.  The psychiatrist stated that the 
Individual “really didn’t think he was drinking excessively and it was only because of external 
factors that he was involved – you know, because of the arrest that he was involved in the 
counseling.”  Tr. at 88. He also stated that the Individual “really didn’t think he had any kind of 
problem and it seems to me that he was not really the kind of person that was going to easily stop 
[drinking alcohol] altogether.”  Tr. at 70.  He added that his recommendation for the Individual 
was total abstinence from alcohol.  Id.    Regarding rehabilitation, the psychiatrist stated that 
when someone has an alcohol problem, he needs to see “a minimum of six months of complete 
sobriety … total abstinence from alcohol.”  Tr. at 92. 
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization, also referred to 
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An 
individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 
U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates 
that “security clearance determinations should err, if they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. Id. § 710.7(c).  The decision concerning eligibility is 
a comprehensive, common-sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  In order to reach a favorable decision, the Hearing 
Officer must find that “the grant or restoration of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  Id. § 710.27(a).   
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IV. ANALYSIS 

 
The derogatory information concerning Criteria H and J centers on the Individual’s July 2006 
arrest for DUI and the psychiatrists’ diagnoses.  Criterion H concerns conduct tending to show 
that the Individual has “an illness or mental condition of a nature which, in the opinion of a 
psychiatrist or licensed  clinical  psychologist,  causes  or  may  cause,  a  significant  defect  in  
judgment  or  reliability.”  10 C.F.R. § 710.8(h).  Criterion J concerns conduct indicating that the 
Individual has “been, or is, a user of alcohol habitually to excess, or has been diagnosed by a 
psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.”  10 C.F.R. § 710.8(j).   Given the nature of the DUI arrest, Psychiatrist No. 1’s opinion 
that the Individual suffered from a defect in judgment or reliability due to alcohol use, and 
Psychiatrist No. 2’s diagnosis that the Individual suffered from Alcohol Abuse,  the LSO had 
more than sufficient grounds to invoke Criteria H and J.   
 
A. Criteria H and J - Alcohol Use  
 
There is a discrepancy between the opinion of Psychiatrist No. 1 and the diagnosis of Psychiatrist 
No. 2.  The difference appears to lie in the psychiatrists’ interpretation of whether the Individual 
has had “recurrent” legal, social, or employment problems.  Psychiatrist No. 1 interpreted the 
word “recurrent” literally, while Psychiatrist No. 2 looked at the potential for future problems in 
making his diagnosis.  This discrepancy is immaterial, however, because both psychiatrists agree 
that the Individual has a defect in judgment attributable to his alcohol consumption.  They also 
agree that the Individual should maintain a sustained period of abstinence to demonstrate 
adequate rehabilitation or reformation.  
 
The DOE regulations do not specify what constitutes use of alcohol “habitually to excess.”  
Guideline G of the Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information addresses the issue of alcohol consumption.  See Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information issued on December 29, 2005 by 
the Assistant to the President for National Security Affairs, The White House (“the Adjudicative 
Guidelines”).  Guideline G cites as a security concern “the habitual or binge consumption of 
alcohol to the point of impaired judgment.”  Guideline G, ¶ 22(c).  Guideline G also sets forth 
examples of conditions that may serve to mitigate security concerns involving alcohol.  
Guideline G, ¶ 23.  According to Guideline G, such conditions include (i) the passage of 
sufficient time so as to indicate that the problematic alcohol use “is unlikely to recur or does not 
cast doubt on the individual’s current reliability, trustworthiness, or good judgment,” and (ii) a 
pattern of responsible use.  Id.    
 
There can be no dispute that the Individual was a user of alcohol habitually to excess.  On the 
night of the DUI, he had consumed between 12 and 16 drinks.  Based on his own statements in 
the PSI, to the psychiatrists, and at the hearing, the Individual would drink four or five drinks, 
and as many as 12 to 16 drinks.  By his own testimony and that of his witnesses, he would drink 
to intoxication once every month or two. 
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B. Mitigating Factors  
 
The Individual admitted that his actions on the night of his DUI were a lapse in judgment.  He 
testified that he learned valuable lessons during the mandatory alcohol education program and 
intended not to drink to excess in the future.  He stated that he currently drinks one or two drinks 
on occasion, and his friend and Co-Worker No. 3 testified that the Individual now only drinks 
one or two beers when they go out.  The Individual’s witnesses testified that he has changed 
since the DUI.  In addition, he successfully completed the requirements of the court-ordered 
alcohol education class.   
 
The Individual’s reduction in his alcohol consumption, while certainly positive, is insufficient to 
mitigate the security concerns in this case.  I am not convinced that the Individual has a complete 
understanding of the gravity of the concerns raised by his alcohol use.  On the night of the DUI, 
the Individual was aware of the fact that he should not be driving after having the number of 
drinks he had.  Despite this, he drove while intoxicated twice – once from the dance club to his 
friend’s house and again when he tried to drive home – endangering himself and others.  When 
asked about the impact the DUI arrest had on him, the Individual talked about the consequences 
regarding his restricted license and issues surrounding his employment.  Although he stated that 
he was aware that he could have injured someone, such as a family member, his statements focus 
solely on his decision to drive home after drinking and not on his general pattern of alcohol 
consumption.  Rather, he stated that he learned in the alcohol education program that he there 
was a “possibility of a problem” he “could” have with alcohol.      
 
Throughout his interviews with the personnel security specialist and the two psychiatrists, the 
Individual minimized his alcohol consumption and its consequences and insisted that he did not 
have a problem with alcohol.  He continued this pattern of minimization at the hearing by 
maintaining that his statements during prior interviews regarding his total alcohol consumption 
the night of the DUI were merely approximations, and by attempting to sidestep the issue of the 
number of times he has passed out due to alcohol consumption and the number of times he has 
been intoxicated.            
 
I am also concerned by the fact that the Individual has not attempted to establish a period of 
abstinence from alcohol.  The Individual continues to drink alcohol, despite the serious 
consequences of the DUI arrest and the recommendations of the two psychiatrists that he should 
abstain.  That the Individual would choose to ignore those recommendations in light of the 
problems created by his drinking raises questions regarding his judgment about his alcohol 
consumption.  However, even if the Individual had demonstrated a clear understanding of the 
seriousness of his alcohol consumption, less than a year has passed (only approximately four 
months as of the date of the hearing) since he completed the alcohol education program, where 
by his testimony he gained insight into his drinking habits.  Consequently, insufficient time has 
passed for the Individual to have established a pattern of responsible use of alcohol, particularly 
in view of the Individual’s high rate of intoxication during the years preceding the DUI arrest.    
 
After assessing the record in this case, including the character and demeanor of the Individual 
and the other witnesses at the hearing, I conclude that, despite the differences in the opinions of 
the two DOE consulting-psychiatrists, the Individual was, at least, a user of alcohol habitually to 
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excess.  I am unable to conclude that the security concerns raised by the Individual’s use of 
alcohol and his DUI arrest set forth in the Notification Letter have been adequately resolved.   
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised security 
concerns regarding the Individual’s eligibility for a security clearance under Criteria H and J.  I 
also find insufficient evidence in the record to fully resolve those concerns.  Therefore, I cannot 
conclude that restoring the Individual’s access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  Accordingly, the Individual’s access authorization should not be restored.   
 
The parties may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. § 710.28.  
 
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 19, 2007 
 
 
 
 



 
 
 
* The original of this document contains information which is subject to withholding from 
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with 
XXXXXX=s. 
 
                                                               February 5, 2008 
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 
 Hearing Officer=s Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 6, 2007 
 
Case Number:  TSO-0503 
 
This Decision concerns the eligibility of xxxxxxxxxxxx (the individual) for continued access 
authorization  1/ under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria for Access to 
Classified Matter or Special Nuclear Material.@  The individual=s access authorization was suspended 
by one of the Department of Energy=s (DOE) Operations Offices.  Based on the record before me, I 
have determined that the individual=s access authorization should not be restored at this time. 
 
I.  Procedural Background                           
 
The individual is employed at a DOE facility where his work requires him to have an access 
authorization.  The local DOE security office issued a Notification Letter to the individual on 
February 27, 2007.  The Notification Letter alleges under 10 C.F.R. ' 710.8(j) that the individual has 
been or is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse. 
 
The security concerns in the Notification Letter are based on the following factual allegations.  The 
individual had the following three recent Driving Under the Influence of Alcohol (DUI) arrests: 
October 2005, March 2006, and June 2006.  In addition, the individual acknowledged that he has a 
problem with alcohol and that his drinking escalated after a break-up with a girlfriend. 
 
Because of these security concerns, the case was referred for administrative review.  The individual 
filed a request for a hearing on the concerns raised in the Notification Letter.  DOE transmitted the 
individual=s hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director 
appointed me as the Hearing Officer in this case. 
 

                     
1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. ' 710.5(a). 
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At the hearing that I convened, the DOE Counsel called one witness, the DOE consultant-
psychiatrist (psychiatrist).  The individual called three witnesses: two co-workers and his fiancée.  
He also testified on his own behalf.  The DOE submitted a number of written exhibits prior to the 
hearing. 
 
II.  Standard of Review 
 
The Hearing Officer=s role in this proceeding is to evaluate the evidence presented by the agency and 
the individual, and to render an opinion based on that evidence.  See 10 C.F.R. ' 710.27(a).  Part 710 
generally provides that A[t]he decision as to access authorization is a comprehensive, common-sense 
judgment, made after consideration of all relevant information, favorable or unfavorable, as to 
whether the granting of access authorization would not endanger the common defense and security 
and would be clearly consistent with the national interest. Any doubt as to the individual=s access 
authorization eligibility shall be resolved in favor of national security.@  10 C.F.R. ' 710.7(a).  I have 
considered the following factors in rendering this decision: the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct; the individual=s age and maturity at the time of 
the conduct; the voluntariness of the individual=s participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct, 
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors.  See 10 C.F.R. '' 710.7(c), 710.27(a).  The 
discussion below reflects my application of these factors to the testimony and exhibits presented by 
both sides in this case.  
 
When reliable information reasonably tends to establish the validity and significance of substantially 
derogatory information or facts about an individual, a question is created as to the individual=s 
eligibility for an access authorization.  10 C.F.R. ' 710.9(a).  The individual must then resolve that 
question by convincing the DOE that restoring his access authorization Awould not endanger the 
common defense and security and would be clearly consistent with the national interest.@  10 C.F.R. 
' 710.27(d).  In the present case, the individual has not convinced me that restoring his security 
clearance would not endanger the common defense and security and would clearly be in the national 
interest.    
 
III.  Findings of Fact 
 
The relevant facts in this case are uncontested.  According to the individual, he began drinking 
approximately eight years ago and has since been arrested for three DUIs.  The individual=s first DUI 
occurred in October 2005.  According to the record, the individual had consumed about six beers 
when he went to buy medication for his mother.  After delivering the medication to his mother, the 
individual met a friend on the way home and consumed another two or three beers from a cooler in 
the friend=s trunk.  Believing that his truck had a low tire, the individual pulled off to the side of the 
road and a police officer followed him.  The individual was arrested after the police officer smelled 
alcohol on his breath.  His Blood Alcohol Content (BAC) registered at 0.158.  Then, in early March 
2006, the individual was charged with a second DUI.  He had consumed two beers at home with his 
girlfriend and six more beers later at a bar.  On his way home from the bar, the individual was pulled 
over by a police officer.  He failed a field sobriety test and his BAC registered at 0.138 on a  
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Breathalyzer.  On March 29, 2006, the local DOE Security office conducted a Personnel Security 
Interview (PSI) with the individual.  During the course of this interview, the individual admitted to 
having a drinking problem and spoke in detail about getting professional help for his drinking 
problem.  However, after this interview, the individual continued to drink and failed to seek 
professional help.  In June 2006, the individual was charged with yet another DUI after being 
stopped by a police officer for Aweaving.@  In this instance, the individual had consumed eight to ten 
beers during the course of the night.  His BAC registered 0.153 on a Breathalyzer test.    
 
The last DUI prompted the local DOE Security office to conduct another PSI on August 3, 2006.  
During this PSI, the individual stated that he had quit drinking, but that he had not sought treatment 
as he had promised during his March 2006 interview.  He indicated that he was trying his best to  
maintain his abstinence from alcohol and had started attending church with his mother.        

 
The individual=s three DUIs prompted the DOE to refer the individual to a psychiatrist.  The 
psychiatrist evaluated the individual and issued his report on October 13, 2006.  He concluded that 
the individual suffers from Alcohol Abuse without adequate evidence of rehabilitation or 
reformation.  The psychiatrist further stated that there is no indication that the individual would 
respond to treatment and concluded that the individual poses a risk of lapse in judgment and 
reliability.   
 
IV.  Analysis 

 
A.  Security Concerns Cited Under 10 C.F.R. ' 710.8(j) 
 
The Notification Letter states in relevant part, that the individual Ahas been diagnosed by a 
psychiatrist . . . as suffering from alcohol abuse.@  See 10 C.F.R. ' 710.8(j).  The individual does not 
challenge that diagnosis and admits that he has a problem with alcohol.  The Notification Letter 
indicates that the individual has been arrested for DUI on three separate occasions in the recent past. 
  
This derogatory information creates serious security concerns about the individual.  In other DOE 
security clearance proceedings, hearing officers have consistently found that a diagnosis of alcohol 
abuse raises important security concerns.  See, e.g., Personnel Security Hearing (Case No. VSO-
0079), 25 DOE & 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing (Case No. 
VSO-0042), 25 DOE & 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing (Case 
No. VSO-0014), aff=d, Personnel Security Review, 25 DOE & 83,002 (1995) (affirmed by OSA, 
1995).  In this case, the risk is that the individual=s excessive use of alcohol might impair his 
judgment and reliability to the point that he will fail to safeguard classified matter or special nuclear 
material.  I therefore find that the DOE properly invoked Criterion J when it suspended the 
individual=s access authorization. 
 
Since there is reliable derogatory information that creates substantial doubt concerning the 
individual=s continued eligibility for access authorization, I need only consider below whether the 
individual has made a showing of mitigating facts and circumstances sufficient to overcome the 
DOE=s security concerns under Criterion J arising from alcohol abuse. 
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B.  Mitigation of Criterion J Concerns 
 
A finding of derogatory information does not end the evaluation of the evidence concerning the 
individual=s eligibility for access authorization.  The regulations state that A[t]he decision as to access 
authorization is a comprehensive, common-sense judgment, made after consideration of all the 
relevant information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with the 
national interest.@  10 C.F.R. ' 710.7(a).  In the present case, the individual maintains that there are 
mitigating factors that alleviate the agency=s security concerns and justify the restoration of his 
security clearance.  In support of his position, the individual stated that he was never a heavy drinker 
until the fall of 2005, about two years after his divorce.  Transcript of Hearing (Tr.) at 47.  At that 
time, the individual stated that his drinking consisted of consuming a couple of beers on a  weekend 
twice a month with a girlfriend.  Id.  After a break-up with this girlfriend, the individual stated that 
his drinking became heavy.  Id. at 49.  According to the individual, it was at this point, in October 
2005, that he was arrested for his first DUI.  Id.  He testified that he has had several different 
girlfriends since October 2005, and admitted that his drinking increases when he is out socializing 
with a girlfriend.  Id. at 57.   
 
The individual further testified that he did not seek to enter a treatment program after his first two 
DUIs because he was caring for his mother and he believed that a treatment program Awas going to 
tie up many hours.@  Id.  The individual testified that he believed he could handle his drinking 
problem on his own.  Id. He also acknowledged that DOE suggested during PSIs that he would 
benefit from a treatment program, but offered no reason for not entering a program such as 
Alcoholics Anonymous (AA).  He testified that he is willing to enter a treatment program, but he just 
has not done it yet.  Tr. at 66.  According to the individual, he no longer drinks and has abstained 
from alcohol for four months prior to the hearing.  Id.  He testified that he does not currently have an 
alcohol problem nor does he have an urge to drink alcohol.  Id. at 68.   However, he acknowledged 
that he has no tangible proof that he has taken steps toward rehabilitation.  Id. at 67.  Finally, the 
individual testified that he has no intention of drinking alcohol in the future in light of the problems 
alcohol has caused him.  Id. at 69.  He testified to the following: AI=m not drinking ever again.  I am 
finished with that.  It=s caused me enough pain and agony at this point.  Again, I don=t need it.  I have 
no desire for it.  I have friends that I have been around that . . . . drink and I don=t drink.  I don=t lick 
my lips and worry about having anything to drink.  It doesn=t bother me.@  Id.   
 
The individual also offered the testimony of two co-workers and his fiancée to mitigate the agency=s 
security concerns.  One co-worker testified that the individual is a reliable and trustworthy 
employee, and believes the individual should not be considered a threat to national security.  Tr. at 
21.  He further testified that he has socialized with the individual outside of work, and has never 
seen the individual get Areally intoxicated.@  Id. at 23.  At one point during his testimony, this co-
worker stated that it has been about three or four months since he has seen the individual drink 
alcohol.  Id.  But later he testified that it was possibly two months ago that they met and had a couple 
of beers together.  Id. at 29.  Another co-worker who testified on behalf of the individual stated that 
the individual is a very loyal and trustworthy friend and employee.  Id. at 33.  This co-worker 
explained that he primarily has a working relationship with the individual both at work and outside 
of the office  
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where the individual has assisted him with home projects.  Id. at 35.  He testified that he has never 
observed the individual drinking alcohol.  Id. at 36.   
 
The individual=s fiancée has known the individual for four months and has lived with the individual 
for about two weeks.  She testified that in the four months that she has known the individual, she has 
never observed him drinking any alcohol.  Tr. at 40.  The fiancée testified that she consumes alcohol 
occasionally, but does not have alcohol in the house.   She further testified that she would consider 
the individual to be a reliable and trustworthy person.  Id.   
 
C.  Expert Testimony 
                                                                                                                    
The psychiatrist testified that he evaluated the individual in October 2006.  After reviewing the 
individual=s personnel security file and conducting an evaluation, the psychiatrist concluded that the 
individual met the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, 
DSM-IV TR, for Alcohol Abuse.  He further concluded that there is no evidence of rehabilitation or 
reformation. DOE Exhibit 9.  In his Report, the psychiatrist stated that the individual=s arrests came 
in a rapid succession.  Id.  He noted that during the individual=s PSIs, the individual Aseemed to play 
a >cat and mouse= game which suggested to me that perhaps he may have a vulnerability to talk about 
things to someone in order to keep them from disclosing his drinking problem.@  Id.  The psychiatrist 
concluded that there is no indication that the individual would respond to treatment.  Id.  During the 
hearing, the psychiatrist reiterated that the individual is at risk of a lapse in his judgment and 
reliability because he has not addressed his alcohol problem and encouraged the individual to seek 
professional treatment for his alcohol abuse.  Tr. at 12, 13.  He added that it takes about five years to 
determine if persons such as the individual are likely to remain abstinent.  Id. at 12, 14.       
 
D.  Analysis 
 
In the administrative process, it is the Hearing Officer who has the responsibility for assessing 
whether an individual with alcohol problems has presented sufficient evidence of rehabilitation or 
reformation.  See 10 C.F.R. ' 710.27.  Hearing Officers properly give a great deal of deference to the 
expert opinions of psychiatrists and other mental health professionals regarding rehabilitation and 
reformation.  See, e.g., Personnel Security Hearing (Case No. TSO-0329), 29 DOE & 83,032 (2007) 
(finding of rehabilitation from alcohol abuse under Criteria J); Personnel Security Hearing (Case 
No. TSO-0431), 29 DOE & 83,068 (2007) (finding of no rehabilitation from alcohol abuse under 
Criteria J).  Moreover, it is my responsibility as Hearing Officer to ascertain whether the factual 
basis underlying the psychiatric diagnosis is accurate, and whether the diagnosis provides sufficient 
grounds, given all the other information in the record, for the denial of a security clearance.  See, 
e.g., Personnel Security Hearing (Case No. VSO-0068), 25 DOE & 82,804 (1996).  On the basis of 
that evaluation, I find that the diagnosis made in the present case has a proper factual basis.  I am 
further persuaded from the testimony of the psychiatrist that the individual is not rehabilitated or 
reformed and is in need of alcohol treatment.   
 
According to the individual, he consumed his last drink about four months ago.  However, one of his 
co-workers stated that he believed it was only two months ago when he met with the individual  
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and had a couple of beers.  I find that this contradiction casts doubt on the individual=s credibility 
with respect to the length of his sobriety.  In addition, the individual has not sought any professional 
treatment despite previous suggestions by DOE security personnel during his PSIs.  He decided not 
to begin his sobriety until four months prior to the hearing, not after his Notification Letter, PSIs or 
psychiatric evaluation.  Also, the psychiatrist testified that the individual is clearly not rehabilitated 
or reformed, even assuming he had four months of sobriety at the time of the hearing.  He based this 
conclusion on the fact that the individual has not sought professional treatment for his alcohol abuse 
and has only recently professed his abstinence from alcohol.  The record clearly supports his 
judgment and conclusion.  Consequently, I must find that the individual has not yet overcome the 
security concerns associated with his use of alcohol.  See Personnel Security Hearing, (Case No. 
VSO-0359), 28 DOE & 82,768 (2000), aff=d, Personnel Security Review, 28 DOE & 83,016 (2001); 
Personnel Security Hearing, (Case No. TSO-0011), 28 DOE & 82,912 (2003); cf. Personnel Security 
Hearing (Case No. TSO-0001), 28 DOE & 82,911 (2003).   
 
V.  Conclusion 
 
As explained in this Decision, I find that the local DOE Security office properly invoked 10 C.F.R. ' 
710.8(j) in suspending the individual=s access authorization. For the reasons described above, I find 
that  the individual has failed to sufficiently mitigate the security concerns associated with his use of 
alcohol.  I am therefore unable to find that restoring the individual=s access authorization would not 
endanger the common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual=s access authorization should not be restored at this time.  The 
individual may seek review of this Decision by an Appeal Panel under the regulations set forth at 10 
C.F.R. ' 710.28. 
 
 
 
Kimberly Jenkins-Chapman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 5, 2008          
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*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
 
                                                            September 25, 2007 
 
   DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 12, 2007 
 
Case Number:  TSO-0505 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxxx (hereinafter "the individual") for an 
access authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material."  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the individual’s access authorization should be restored.  For the reasons 
detailed below, it is my decision that the individual’s access authorization should not be restored.   
 
      I. BACKGROUND 
 
The individual has been employed at the DOE site since 2005.  On March 29, 2007, the DOE issued a 
notification letter to the individual.  Attached to the notification letter was a statement entitled 
“Information creating a substantial doubt regarding eligibility for an Access Authorization” (hereinafter 
referred to as the “information statement”).   
 
The security concerns specified in the information statement relate to the events of the evening of June 30, 
2006.  Those events led to the death of the individual’s neighbor by asphyxiation at 12:20 A.M. on July 1, 
2006. (hereinafter “the July 1 death” or “the July 1 incident”).   The conclusion of the police report 
indicates “[The individual] and [his neighbor] engaged in consensual sex in [the individual’s] residence.  It 
appears that [the neighbor] requested that [the individual] choke her during sex.  [The individual] choked 
[the neighbor] resulting in her death.  DOE exhibit #12 (hereinafter police report) at 11.  The autopsy 
found the death occurred by asphyxia due to neck compression during sexual intercourse and ruled the 
death to be a homicide.  Police report at 11.  On August 10, 2006, the individual was arrested for 
Willful/Wanton Disregard Resulting in Death.  Transcript of Access Authorization Hearing (hereinafter 
“Tr.” at 268).  On December 28, 2006, the individual signed a Guilty Plea Agreement.  DOE exhibit #10. 
On March 5, 2007, the individual was sentenced to 12 months of incarceration, suspended, 3 years of 
probation, restitution, mental health counseling, and required not to use alcohol.  DOE exhibit #10.  The 
notification letter indicates that the individual’s involvement in the death of another person raises a 
security concern under Criterion L. 10 C.F.R. §710.8(l).     
 
A second security concern specified in the information statement involves the individual’s statement 
during July 1, 2006 police interviews and his statements during his August 23, 2006 personnel security 
interview  
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(PSI).  On the basis of the police report and the transcript of the PSI the information statement finds the 
individual failed to provide complete and accurate information about the circumstances surrounding the 
July 1 death.  Specifically, the notification letter refers to the individual’s statements during the PSI that 
“he had not asphyxiated or suffocated his neighbor . . . during sexual relations” and his statement that “he 
had not cut off oxygen to her in any way during sex.”   Information statement at 1.   The information 
statement finds that the individual’s inaccurate statements raise a security concern under Criterion F. 10 
C.F.R. §710.8(f).   
 
The notification letter informed the individual that he was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual requested a hearing. 
I was appointed to serve as the hearing officer.  In accordance with 10 C.F.R. § 710.25(e) and (g), I 
convened a hearing in this matter (the hearing). 
 
 II. HEARING TESTIMONY 
 
A.  The Individual’s Wife 
 
The individual’s wife testified that she met the individual in 1990 and they were married in 1995.  Their 
son was born in 1997.   Tr. at 11.  Their marriage, except for the July 1 incident, has always been 
monogamous.   Tr. at 31.  During 2003, they were separated for 7 months.  Tr. at 12.  Since that separation, 
there were no marital problems prior to the July 1 incident.  Tr. at 17.   She and the individual have never 
engaged in sexual asphyxiation or in any other form of rough sexual activities.  Tr. at 39.  The individual 
has never dated anyone other than herself.  Tr. at 39.   
 
She testified that she has never known the individual to engage in dangerous recreational activities.  Tr. at 
21.  She testified that the individual “is the type of person that’s afraid to do things.  He’s very straight, 
very to the rules kind of guy.  Sometimes I think he’s too strict.  Sometimes I tell him he needs to lay back 
a little bit, because he’s too worried about what other people may think.”  Tr. at 22.   She also believes the 
individual does not have “guts enough to do [things outside of the norm].”  Tr. at 33.       
 
The individual’s wife testified that she did not really know the neighbor.  Tr. at 19.  Their children played 
together but she never socialized with the neighbor and did not know her last name.  Tr. at 19.   
 
She testified about the night of the incident.  The individual’s wife works the night shift, 8 pm to 6:30 AM. 
Tr. at  29.  At a neighborhood potluck on June 30 she mentioned to her neighbor that her son was out of 
town for a few days and she was working the night shift at her job.  Tr. at 18.  Shortly after midnight on 
July 1, she received a telephone call from her husband.  He informed her that their neighbor had died in 
their home and requested that she return home.  Tr. at 18.    When she arrived, there were a number of 
police cars in front of their home.   Tr. 37.  She entered the home but the police would not permit her to 
speak with her husband.  Tr. at 37.    During this period she observed that the police were questioning her 
husband, and the police told her that the individual and the neighbor had a sexual encounter and she had 
passed away.  The police did not tell her that the cause of death was asphyxiation.  Tr. at 38.  Sometime 
after 3:00 A.M. when they let her talk to the individual, “he was upset, he was crying.”  Tr. at 25.   
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When she learned that the cause of death was asphyxiation, she questioned her husband about the facts 
surrounding the death.  She testified that the individual told her that he does not remember choking the 
neighbor.  “He says she grabbed his hand and she put it on her neck, but he says he didn’t choke her.”  Tr. 
at 40.  He told her “he doesn’t understand why she died.  He doesn’t think that he did it.”  Tr. at 41.   “He 
doesn’t understand why – how she died.  He doesn’t understand what happened.”  Tr. at 24.  She believes  
“It’s just a bad-luck situation.”  Tr. at 24.  She also believes that the incident has put the individual under a 
tremendous amount of stress and she believes that the individual may find it to painful to recall the details 
of the sexual encounter.  Tr. at 25. 
 
She testified that the individual has never had any other problems and that he is basically too scared to get 
into trouble.  Tr. at 27.  Since the incident, she has noticed that the individual is more passive and he is 
very worried about what other people think of him.  Tr. at 27.  Further, she testified that “[The individual] 
is the type of person that if something happens, or he learns from something, he never repeats it, he never 
does it again.”  Tr. at 26.  She testified that when she thinks about the incident she is still angry, but she 
plans to continue as a family.  Tr. at 29.     
 
B.  The Individual’s Brother   
 
The individual’s brother testified that he is very close to the individual and he talks with him two or three 
times per day.  Tr. at 145.  He testified that the individual told him about the incident, but did not provide 
him with any specific details.  Tr. at 154.   He believes the incident was isolated and will not recur.  Tr. at 
151.    
 
C.  Individual’s Good Friends and Family 
 
A co-worker of the individual, who later became a lasting friend (hereinafter “good friend”), testified on 
the individual’s behalf.  The individual has also become friends with that good friend’s mother and his 
wife.  Each of the three family members testified individually. 
 
1.  The Good Friend  
 
The good friend testified that he worked with the individual between 2001 and 2004.  Tr. at 57-58.   Since 
that time, they have remained very close friends.  Tr. at 58 and 66.  They often visit each other’s homes 
and participate in social activities on a regular basis.   Tr. at 59.  He believes the individual is always 
friendly and that no one ever has anything bad to say about him.  Tr. at 59.     
 
He testified that the individual told him about the July 1 incident.  “They were having sex, she told him 
that she - - her husband chokes her while they are having sex, and she asked him to do it, and he had never 
done that before, but that’s what she wanted, so he started doing it.”  Tr. at 67.  He testified that the 
individual feels terrible about the death of his neighbor.  Tr. at 68.  The individual told the good friend that 
the circumstances have led him to conclude that he may have choked the woman.  However, the 
individual’s friend believes the individual is still unsure of the exact cause of the neighbor’s death.  Tr. at 
68.  He is not certain what will happen to the individual’s marriage.  Tr. at 64.   
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He believes the individual’s decision to tell him about the July 1 incident indicates that the individual 
values their friendship.  The good friend believes that if the individual did not value their friendship it 
would have been easy for him to have “roped me off and just decided not to tell me about it at all.”  Tr. at 
69.    He summarized by indicating that “I’m shocked that it happened, and I’m disappointed because I 
know he’s a better person than that, but, you know, he’s my friend and I stand behind him.”  Tr. at 61.     
He testified the individual has always been reliable and exercised good judgment.  Tr. at 62.   
 
2.  The Good Friend’s Mother  
 
The good friend’s mother testified that she has known the individual for 3 ½ years.  Tr. at 46.  The 
individual rented a condo from her for over a year and she has socialized with him on several occasions.  
Tr. at 47.  She knows the individual to be a good father and loving husband.  She believes he has good 
judgment and the incident was a foolish mistake.  Tr. at 49.  She testified that the individual told her “he 
had been drinking, he went back to the house with another woman, and in the course of the incident, the 
woman eventually had died.”  Tr. at 51.   
 
3.  The Good Friend’s Wife 
 
The good friend’s wife testified that she has known the individual since 2001.  Tr. at 201.   Several months 
after the July 1 incident, the individual told her that he did put pressure on the woman’s neck during sexual 
relations.  Tr. at 205.  She testified that the individual’s belief that he did not choke his neighbor is based 
on the difference between “choking” and pressure.  Tr. at 210.  She believes the individual normally 
exercises good judgment and is reliable and honest.  Tr. at 207.   
 
D.  The Individual’s Mother-in-Law  
 
The individual’s mother-in-law testified that she has known the individual for 15 years.  Tr. at 73.  During 
that period she has normally seen the individual once every two weeks.   However, in the last year she has 
only seen him every month or two.  Tr. at 73.     She characterized the individual as a very cautious person. 
Tr. at 78.   He always follows the rules.  Tr. at 79.  She believes the incident was caused by circumstances 
beyond his control.  Tr. at 80.  She believes that in the future the individual will think twice before he 
makes decisions.  She believes the individual will be more reliable in the future.  Tr. at 84.   
 
She has talked to the individual’s wife (her daughter) in detail about the July 1 incident but only generally 
to the individual.  Tr. at 77.  She testified that the individual’s wife told her the incident has deeply upset 
her and that, while she still cares for the individual, she is having a problem forgiving him.  Tr. at 82.  The 
individual’s wife has told her she doubts the individual’s honesty, Tr. at 83, and she believes that there 
may come a time when the individual’s wife will consider a marital separation.  Tr. at 82.          
 
D.  The Individual’s Co-Workers 
 
Five of the individual’s co-workers testified.  Two of the co-workers have supervised the individual.  Each 
has known the individual since he started working at the site in 2005.  All worked closely with the 
individual after his reassignment to his current position in September 2006.  Only the first co-worker has 
had any contact with the individual away from the work place. 
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The first co-worker testified that the individual told him his neighbor asked him to choke her and that the 
individual thought that was the weirdest sexual technique that he had ever heard.  Tr. at 98.   The 
individual told the co-worker that the neighbor and her husband often used asphyxiation while having 
sexual relations.  Tr. at 97.   “I think he showed some bad judgment, but I also think he’s a very reliable 
person, because of the fact of the history he has at [the DOE facility].”  Tr. at 92.  
 
The first co-worker trusts the individual and thinks he is very conscientious.  Tr. at 92.   As an example of 
his trust in the individual, he testified that he owns a number of horses that are very important to him.  He 
arranged for the individual to take responsibility for his horses and his home while he was on vacation for 
two weeks in June 2007.  He believes that giving the individual that responsibility is a clear indication of 
his strong belief that the individual is reliable.  Tr. at 92.   
 
The second co-worker testified that he has known the individual for two years.  Tr. at 105.   He has worked 
with the individual on a daily basis during the last year.  Tr. at 106.  He is familiar with the incident.  Tr. at 
107.  He believes the incident indicates bad judgment.  Tr. at 112.  However, he believes the individual is 
generally reliable, honest and dependable and the incident was just a tragic accident.  Tr. at 108 and 109.    
 
The third co-worker testified that he thinks the individual is honest and reliable.  Tr. at 120.   
 
The fourth co-worker stated that the individual has always shown good judgment at work and he believes 
that he is reliable and honest.  Tr. at 131.   He testified that the individual told  him: 

 
[the neighbor] put his hand on her neck, and he . . . did not know during the sexual 
intercourse [that he] was he choking her, [or] was she choking herself with his hand, and 
that’s what bothers him . . . and it would help him deal with it a little better if he knew 
exactly how it happened, but he doesn’t know how it happened. 

 
He believes the individual  “got caught up in something and made a mistake, and as a result of that 
mistake, the worse possible outcome happened . . . and [the incident] doesn’t really define him as a 
person.”  Tr. at 132.  
 
The fifth co-worker testified that the individual told her that he had an extramarital affair and that the 
woman died.  Tr. at 192.  She has never seen the individual involved in risky behavior and she believes 
that the incident was an unfortunate accident.  Tr. at 193.  She has no reservation about working with the 
individual and believes he has always been honest with her.  Tr. at 194.   
 
G.  The Individual  
 
The individual testified that he has been married since 1995, and has worked at the site since 2005.  Tr. at 
159 and 160.    He testified that the July 1 incident was the only time he ever had an extramarital affair.  
Tr. at 215.  He testified that he did not plan to have the affair.  Tr. at 217.  It was just a normal day until his 
neighbor asked him out for a drink.  At the time of the invitation, he did not understand her motivation.  Tr. 
at 217.  He stated that when she told him that she wanted to have sexual relations “I should have said no, 
but I didn’t, and that’s what’s really irritating to me personally.”  Tr. at 218.   
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1.  The July 1 Incident 
 
He testified about the July 1 incident.  He arrived home at 8:40 P.M.  As he was parking his car his 
neighbor approached him and asked him if he wanted to go to a local bar for a drink with some of her 
friends. Tr. at 184.  He agreed.  They drove to the bar in the neighbor’s car.  The bar’s video cameras 
indicated they arrived at the bar at 9:13 P.M.  Tr. at 213.  At the bar, they socialized with one of the 
neighbor’s friends.  Tr. at 185.  The individual and the neighbor left the bar at 11:12 P.M.  In the car the 
neighbor made sexual advances.   She then asked if she could park her car in his garage so that her 
husband would not see the car when he came home from his job.  He agreed.  She parked her car in the 
individual’s garage and went into his home.  Once inside, they agreed to have sexual relations.   
 
During the sexual relations, the neighbor suggested sexual asphyxiation.  Tr. at 220.  He declined.  She 
then took his hand and placed it upon her neck.  Tr. at 164 and 220.  “She had her hand on the top of my 
hand, and she was squeezing my hand to squeeze her neck.  . . . the only force was just whatever she could 
apply to my hand.”  Tr. at 164.  When asked how much pressure he applied to his neighbor’s wife’s neck, 
he testified “I would say the same thing I said at the time of the interview, that, no there was not [enough 
pressure] of her squeezing my hand to cause such an injury.”  Tr. at 168.  He testified that “I can’t go a day 
without thinking where in that process did something go wrong.  I still have not figured that out, because 
from what I felt . . . I just don’t see how that could have happened.”  Tr. at 169.  
 
He testified about whether he thought about the risks associated with sexual asphyxiation.  He testified:  

 
I didn’t know anything about [sexual asphyxiation].  I didn’t know that there was a risk.  I’ve 
never heard of such a thing, you know. 
 
. . . I didn’t think about it, no, because, like I said, she had gestured me I didn’t initiate it. 
 
. . . I didn’t see how anything could have gone wrong, you know, I didn’t – everything just 
happened so quickly in that situation, . . . that specific gesture [requesting he choke her] 
didn’t even last that long, you know, and I said – and then things moved on to other things.   
 
So you know, given I didn’t think – because I was just clueless regarding that whole [sexual 
technique].   
 
. . . I didn’t see any harm in it, because I wasn’t aware of what actually was even taking 
place.    

 
Tr. at 221-222. 
 
After she pressured his hand against her neck they continued with sexual relations.  Tr. at 224.  After 
relations ended he talked with her.  Tr. at 223.   A few minutes later he realized she was gasping for air.  
Tr. at 225.  He initiated CPR and called 911 at 12:20 A.M.  Police report at 3.     
 
The individual testified that he is taking responsibility for going to the bar and having an extramarital 
affair.  Since he was present, he recognizes that he was involved in the death.  Tr. at 227.  However, he  
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believes “In my heart, I don’t think [I harmed her], but, you know, actions show that it’s possible or that it 
did happen.”  Tr. at 228.   He testified that “I don’t understand how I could be talking to someone one 
minute and the next minute they are gasping for air.  That is the part that I don’t understand.”  Tr. at 225.  
“I can’t really say if that little bit of pressure was enough to do it or not.  I can’t say that, because I don’t 
know.”  Tr. at 226 
 
2.  The Individual’s Statement to the Police 
 
The individual testified about his statement to the police following the incident.  He testified that the initial 
police questioning was aimed at determining if he forced himself on his neighbor.  As the questioning 
started, he provided the background about the evening and tried to explain that the sexual relations were 
consensual and the asphyxiation was suggested by his neighbor who indicated she used the technique with 
her husband.  Tr. at 172.   
 
The individual believes following his initial questioning, that the police talked to the neighbor’s husband.  
Tr. at 172.  The police then returned to question him for a third time.  During that questioning, he 
demonstrated the amount of pressure that he placed on his neighbor’s wife’s neck.  He recalls the police 
questioner told him that was not very much pressure.  After further questioning, the police told him he was 
not under arrest and he was not a suspect.  Tr. at 174.  At that point, he perceived that the police thought 
that the death was accidental.  Tr. at 174.    He testified, that at that point, I didn’t understand “what 
happened, you know, and at the same time I couldn’t say that I wasn’t involved . . . I didn’t understand . . . 
I’m having sex with this person, this choking incident happened, and then there is sex after that, then I’m 
talking to this person, and then I’m laying down with this person, and then all of a sudden, this person is 
not breathing.”  Tr. at 175.   
 
3.  The Individual’s Statement to the DOE 
 
The individual’s PSI occurred seven weeks after the July 1 incident.  He testified that during the PSI he 
provided accurate information to the best of his ability.  Tr. at 246.  During the PSI, he indicated that the 
police told him that he participated in his neighbor’s asphyxiation.  PSI at 48.  However, after a few more 
questions he stated he did not suffocate or asphyxiate his neighbor.  PSI at 48.  At that point in the PSI he 
said:  

 
I don’t, that what I’m saying, I don’t, I don’t, I don’t know.  I don’t know, I know that I didn’t 
do anything to harm anybody.  You know, and , and like I said, and how they’ve come up with 
this, uh, accusation is, is is I’m not understanding.  And that’s that’s something that you know, 
my lawyer is, is trying to work out and determine as well. 

 
Transcript of August 23, 2006 Personnel Security Interview, hereinafter “PSI Tr.” at 49. 

 
III. REGULATORY STANDARD 

 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
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A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his eligibility for access 
authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.  
In addition to his own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 
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IV. ANALYSIS 
 
A.  Criterion F Security Concern 
 
1.  Police Interrogation 
 
The first aspect of the falsification concern raised in the information statement involves the inconsistent 
information the individual provided to the police during the several interviews that occurred in the early 
morning hours of July 1.   The police report indicates that the police arrived at the individual’s home at 
12:27 A.M.   They secured the scene.  Two police detectives arrived at 1:45 A.M.  During their initial 
interrogation, the individual said he had his hands on the neighbor’s neck, but could not remember if he 
applied pressure to her neck. Police report at 5, line 30.  A second interview by the two police detectives 
took place at 5:15 AM.  The police report indicates the individual said that he placed his hands on her 
throat but it was “fondling, you know just caressing type.”  Police report at 8, line 20.   Later during that 
interview, the individual stated it is possible at some point that he applied pressure to her neck.  Police 
report at 8, line 41. At the end of that interview, the individual stated “he did feel responsible for [the 
neighbor’s death] because they were engaged in something they should not have been since they were both 
married.  He stated he did not kill [the neighbor] and did not know what caused her death.”  Police report 
at 9, line 4.   
 
A third interview by the two police detectives occurred at 7:20 A.M.  During that interview, the individual 
initially denied that he had choked the neighbor.  Police report at 9, line 22.   However, later he stated that 
he put his hand on her neck and she put her hand on top of his and squeezed his hand.  Police report at 9 
line 33.   He was then instructed to place his hand on the detective’s arm to demonstrate the amount of 
pressure that applied to his neighbor’s neck.   He applied light pressure to the detective’s arm.  Police 
report at 9 line 34. 
 
These two police detectives were clearly familiar with asphyxiation and knew how to focus the 
individual’s attention in order to help him recall the events of that evening.  While there are inconsistencies 
in the statements he made to the police, I think this is understandable considering the fact that the 
individual had been up all night and was in a state of agitation and dismay.   The police report indicates to 
me that the individual was attempting to be candid in a difficult situation, and that once well thought out 
questions were posed the individual’s recollection of the details improved.     This is clearly why the police 
technique of going over the same questions a number of times helped the individual provide greater 
accuracy and detail.   
 
Overall, I believe the transcript of the police report indicates that the individual was confused as to the 
exact sequence of events in the 15 minutes before the neighbor’s death.  There are several factors that lead 
me to conclude that it would be difficult for the individual to recall the details of that night’s events.   First, 
the individual had been consuming alcohol prior to the incident. Second, he was not familiar with sexual 
asphyxiation prior to the incident.   Third, he was embarrassed about his decision to have the affair.   
Finally, the death and the all-night police interrogation created anxiety and stress.  Therefore, I believe it 
does not raise a security concern if the individual was unable to provide fully consistent accurate details of 
the events taking place during the last 20 minutes of his neighbor’s life.   It is reasonable to conclude that 
his ability to fully recall the incident evolved over a period of time and was facilitated by skillful police 
questioning.  Therefore, I believe the individual has mitigated the security concern regarding the 
information he provided to the police detectives.   
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2.  August 23 PSI 
 
The second part of the falsification concern raised in the information statement has to do with the 
information the individual provided to the DOE during the PSI that took place on August 23.  The security 
specialist conducting the PSI started the interview by telling the individual that the purpose of the 
interview was to gather information on the “circumstances surrounding the [July 1 death].”  PSI Tr. at 8.  
The transcript shows the individual immediately revealed that he participated in the neighbor’s death and 
that he had been arrested two weeks prior to the PSI for “Neglect of Duty.”  PSI Tr. at 13.   
 
In order to get a full understanding of the event, the security specialist asked the individual if he had an 
argument with his neighbor, if there was violence involved in the incident, and if illegal drugs or alcohol 
were used.  Tr. at 22.  He then asked how well the individual knew his neighbor.  Tr. at 26.  He also asked 
the individual whether he had ever had any other affairs, whether he had told his wife about the incident 
and if he had planned the sexual encounter.   Tr. at 50 and 51.  The individual answered all these questions 
accurately and volunteered that the cause of the neighbor’s death was asphyxiation.  Tr. at 48.   Clearly, at 
the end of the PSI, the DOE had identified a Criterion L security concern based on the individual’s 
decision to be involved in risky sexual activity and on the basis that he was arrested for “neglect of duty.”  
Tr. at 18.   
The information statement finds that during the PSI the individual stated  
 

he had not asphyxiated or suffocated his neighbor prior to her death or during sex and that he 
had not cut off oxygen to her in any way during sex.  He also stated that he had not been 
involved in anything that could have caused her death and that he did not know what could 
have caused her death. 
   

Information statement at 1. 
 
The portion of the transcript that the information statement relies on with respect to the falsification 
concern is as follows: 
 

Question:  Okay. Had you at any point, uh, throughout the night, uh, suffocated her, her in 
any way or asphyxiated her in any way? 
 
Answer:  I, I say no, because, you know, I know that, you know, they’re, uh, you know, not 
not to, uh, you know –  
 
Q.  So no, no, you hadn’t? 
 
A.  No, I had, you know, that what I don’t understand is because they come up with this and 
I know that I didn’t do this you know what I’m saying. 
 
Q. Uh-huh 
 
A.  It’s just not, its …, well, that’s where the lawyer and, you know, experts and all that stuff 
come into play, uh, because it, I would never hurt anybody. 
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Q.  Uh, not at all during sex? Uh, no, no suffocating or asphyxiating or cutting off oxygen in 
any way? 
 
A.  Not, not to my knowledge, no, no. 
 

Tr. at 49.   
 
The information statement is putting too fine a point on the answers here.  The individual was having a 
very difficult time understanding his role in the incident and was in denial about the possibility that the 
pressure he placed on her neck could have caused her death.  The individual’s testimony at the end of the 
PSI indicated that difficulty. 
 

. . . I know the beginning, I don’t know how we got to the end . . . one minute I’m sitting 
here talking to somebody and then the next thing you know they’re gasping for air and I, you 
know, I don’t know what happened, I can’t explain what happened and, and at that point I 
did everything I could to help that person. 
 
. . . it was the first time and then, and, uh, and how all of this evolved and got so . . ., I don’t, 
I’m still trying to understand it and then figure it out myself.  

 
Tr. at 51-52. 
 
My impression is that both the security specialist and the individual were unfamiliar with the techniques of 
sexual asphyxiation.  This unfamiliarity combined with reticence to discuss sexual intercourse made it 
difficult for the security specialist to formulate, and for the individual to answer, questions regarding the 
details of the sexual asphyxiation.   However, the individual fulfilled his responsibility of providing 
information which permitted the DOE to understand that there was an event which raises a security 
concern.  In addition, the individual authorized the DOE to obtain the police report.  See attachment to 
August 23, 2006 PSI.  Because the individual provided sufficient information to understand the neighbor’s 
death, I do not believe there was any intentional falsification during the PSI.  Therefore, I believe that the 
individual has mitigated the Criterion F security concern related to his statements during the PSI. 
 
B.  Criterion L Security Concern 
 
The security specialist testified that the incident is a security concern because it is such a serious and 
significant event.  Tr. at 277.  The individual admits he was involved in his neighbor’s death and he 
exercised bad judgment on July 1.  Tr. at 261.   However, he argues that this was a freak accident and this 
one event does not indicate that he will act irresponsibly in the future. 
 
There are several mitigating factors.  Initially, I was convinced by the testimony of the co-workers, friends, 
the individual and his wife that the individual normally follows all rules and social norms.  The 
individual’s co-workers also convinced me that the individual is a highly reliable employee.  Additionally, 
the testimony indicates that the individual told his family and friends about the incident and therefore the 
incident does not make the individual susceptible to blackmail.   
 
The principal mitigating factor presented by the individual is information which indicates that the death 
was an accident.  The police report and the individual’s testimony indicate that the sexual relations were  
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consensual, there was no intent on the part of the individual to kill his neighbor and the death was 
unforeseen.  Those conclusions are supported by the testimony of the individual’s friends and family that 
indicate that prior to the incident the individual had never had extramarital affairs and knew nothing about 
sexual asphyxiation.   The conclusion that the death was an accident is further supported by the fact that, 
despite his conviction, the individual was not required to serve any jail time.  Therefore, I believe the 
individual has demonstrated that the death was an unforeseen accident.    
 
However, I do not agree with the individual’s position that since the death was an isolated incident and  
was an accident and since the individual has a history of being otherwise reliable he should be granted an 
access authorization.  Tr. at 220.  The DOE expects access authorization holders to have a history of 
demonstrating good judgment.  I can not discern exactly why the individual chose to exercise bad 
judgment in agreeing to have an extra marital affair and by engaging in risky sexual behavior.  
Furthermore, I cannot determine exactly what transpired in the individual’s bedroom on July 1. However, 
once an individual is involved in inappropriate behavior that leads to such a serious outcome as a death, 
the DOE must be very cautious in granting that person an access authorization. In this case, it has been 
only 14 months since the July 1 incident.  This is a relatively short period of time from which to 
rehabilitate from the severity of the circumstances here.  Personnel Security Hearing (Case No. TSO-
0467), 29 DOE  ¶ 83,047  (2007) (stating that a one-year period of responsible behavior was insufficient to 
mitigate a Criterion L concern where the individual provided financial assistance to a foreign national he 
met on a website).  In this regard, I am especially concerned by the fact that the individual was so easily 
enticed into a compromising situation of having an affair during which he was coaxed into a rash and 
impulsive act with which he was, by his own account, totally unfamiliar.  Section 710.7(a) provides that 
“any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the national 
security.”  Given these circumstances and absent a substantial period of demonstrating good judgment, I 
believe individual has failed to mitigate the DOE Criterion L security concern related to unreliable 
behavior.        
 
 V. CONCLUSION 
 
I have concluded that the individual has mitigated the DOE security concern under Criterion F but has not 
mitigated the DOE security concern under Criterion L of 10 C.F.R. §710.8.  In view of the record before 
me, I am not persuaded that restoring the individual’s access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest.  Accordingly, I 
find that the individual’s access authorization should not be restored.   
 
The review procedures applicable to proceedings under Part 710 were revised effective September 11, 
2001.  66 Fed. Reg. 47061 (September 11, 2001).  Under the revised procedures, the review is performed 
by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 25, 2007    



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 12, 2007 
 
Case Number:  TSO-0506 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) for 
access authorization.  This decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s access authorization should be granted.  
For the reasons detailed below, it is my decision that the Individual’s access authorization should 
be granted.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the DOE may suspend an individual’s access authorization where 
“information is received that raises a question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been 
received and a question concerning an individual’s eligibility to hold an access authorization has 
been raised, the burden shifts to the individual to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common defense and security and would 
be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).  The ultimate 
decision concerning eligibility is a comprehensive, common sense judgment based on a 
consideration of all relevant information, favorable and unfavorable.  10 C.F.R. § 710.7(a). 
 

II. BACKGROUND 
 
The Individual is an employee of a contractor at a DOE facility. In December 2005, his employer 
requested that the DOE grant him a security clearance.  During its investigation of the Individual, 
the local security office (LSO) discovered information relating to an October 2006 arrest for 
Driving While Intoxicated and Possession of Drug Paraphernalia. The investigation also revealed 
that the Individual had other alcohol and illegal drug related arrests. In November 2006, the LSO 
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conducted a Personnel Security Interview (PSI) with the Individual. The LSO then referred the 
Individual to a DOE-contractor Psychiatrist (DOE Psychiatrist) to be evaluated.  In her January 
23, 2007, report, the DOE Psychiatrist opined that the Individual suffered from Alcohol Abuse.   
 
In May 2007, the LSO informed the Individual that the DOE Psychiatrist’s report, the 
Individual’s alcohol-related arrests, and his statements concerning his use of  alcohol as recorded 
in the PSI constituted derogatory information that created a substantial doubt as to his continued 
eligibility for an access authorization under 10 C.F.R. § 710.8(h) (Criterion H) and 10 C.F.R. 
§710.8(j) (Criterion J). Additionally, the Individual’s October 2006 arrest for Possession of Drug 
Paraphernalia, an earlier 1986 drug-related arrest1, his admissions in the PSI concerning 
marijuana and other illegal drug use, and his association with a friend who used marijuana in his 
presence twice a year were cited as derogatory information under 10 C.F.R. §710.8(k) (Criterion 
K). May 2007 Letter from Manager, Personnel Security Division, to Individual (Notification 
Letter).  
  
A hearing was held in this matter.  At the hearing, DOE presented one witness, the DOE 
Psychiatrist. The Individual offered his own testimony, as well as that of a psychiatrist who 
recently evaluated him (Evaluative Psychiatrist), his parents, his girlfriend, a co-worker, his 
employment supervisor, a Director of Adult Ministries at a church where the Individual was 
formerly employed and an advisor of the Individual during his graduate-school education. 2  The 
DOE submitted 10 exhibits (Ex. 1-10) for the record. The Individual submitted 21 exhibits (Ind. 
Ex. A-F).  

 
III. FACTUAL FINDINGS 

 
My factual findings are presented below. 
 
During the period 1984 through 1990, the Individual was charged with a number of alcohol-
related offenses. These are listed below: 
 
 

 
 
 
 
  
 
 
 
See Ex.10 at 7, 9;  Ex. 9 at 77-78. 

                                                 
1 The Individual was arrested in April 1986 for Possession of Marijuana and Drug Paraphernalia. 
2 With agreement of the parties, the DOE Psychiatrist and the Evaluative Psychiatrist were allowed to hear all of the 
testimony offered at the hearing and to ask questions of the witnesses. 
3 The Individual was also charged with a number of other offenses for the same incident – Driving Left of Center, 
Speeding, Reckless Driving to Endanger, Driving Wrong Way on a One-Way Street/Road, Resisting/Obstructing a 
Public Officer and Driving While License Revoked. 

Date Charge 
 
February 1984 

 
Driving After Drinking 

March 1986 Underage Purchase/Possession of Beer or Wine 
May 1986 Underage Purchase/Possession of Beer or Wine 
June 1986 Driving While Impaired3 
February 1990 Driving While Intoxicated 
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In the early 1980s, when the Individual was 15 or 16 years old, he began to consume alcoholic 
beverages frequently when he went out with friends and drink to the point of intoxication. Ex. 9 
at 33, 35.  On these occasions the Individual would consume 6 to 8 beers. Ex. 9 at 33. During 
this period of his life, consumption of three beers within an hour would cause the individual to 
feel intoxicated.  Ex. 9 at 35. When the Individual went to college in 1986, his alcohol 
consumption pattern changed to where he would consume three or four beers at a social 
occasion. Ex. 9 at 39-40. In 1990, the Individual began graduate school and his consumption of 
alcohol dropped further. Transcript of Hearing (Tr.) at 191-92. During the period 1990 to 1998, 
the Individual’s consumption of alcohol rarely exceed two beers on any one occasion. Tr. at 196.  
During the period 2000 to 2006, the individual would consume four or five beers over the course 
of a three-hour period twice a month. Ex. 9 at 43. Upon consumption of this amount of beer, the 
Individual would feel that he had a “buzz” and would stop consuming alcohol. 4 Ex. 9 at 42. 
During the period 2004 to 2007, the Individual would become intoxicated two or three times a 
year. Tr. at 98, 107-08, 151. 
 
In October 2006, the Individual went to a concert with his girlfriend. Ex. 9 at 143. During the 
concert, the Individual consumed a number of beers. Tr. at 143.  On the way back from the 
concert, the Individual’s girlfriend, as the designated driver, drove the Individual and several 
acquaintances home. Tr. at 144. During the trip home, the Individual and his girlfriend had an 
argument. Tr. at 144. The argument continued as they arrived home and they both left the car and 
continued to argue in front of their house. Tr. at 145. Neighbors then called the police. Before the 
police arrived, the Individual, still angry with his girlfriend, got into their car and drove away. 
Tr. at 145. The Individual realized that he was intoxicated and immediately drove back home 
after travelling two blocks during which he punctured a tire running over a curb. Tr. at 202. The 
police arrived at his residence as he was attempting to repair the tire and he was subsequently 
arrested for Aggravated DWI. Tr. at 146; Ex. 2 at 4; Ind. Ex. D-2.  In May 2007, the Individual 
stopped consuming alcohol. Tr. at 146. 
 
The Individual also has a history of involvement with illegal drugs.  As a youth during the period 
1980 to 1986, he experimented with a number of illegal substances – mushrooms, hashish, 
crystal methamphetamine, valium (diazepam) and cocaine. Ex. 6 at 12; Ex. 9 at 80-83. Upon 
entering college in 1986, the Individual stopped using illegal drugs for an extended period of 
time. Ex. 9 at 91-92; Ex. 6 at 7-9. Nevertheless, the Individual used marijuana on three occasions 
during the period 1999-2004. Ex. 9 at 92; Ex. 10 at 8. During the period 1999 to 2004, the 
Individual associated with a friend twice a year who would use marijuana in his presence. Ex. 9 
at 111. During his arrest for DWI in October 2006, a marijuana pipe was found in the 

                                                 
4 The DOE Psychiatrist reported that in her examination the Individual reported that he would drink six or more 
beers once every two months and that this consumption would cause him to feel intoxicated. Ex. 6 at 13.  At the 
hearing, the Individual testified that he would have approximately six beers over an entire evening once every two 
months. Tr. at 221.  He also testified that, when he told the DOE Psychiatrist that on occasion he would consume six 
beers at one time, he was referring to occasions where he would consume that amount over a whole evening. Tr. at 
221. In his answer, he did not specify to the DOE Psychiatrist the amount of time he consumed the beers. Tr. at 221. 
Given the hearing testimony presented before me by the Individual’s girlfriend and supervisor indicating that the 
Individual would be intoxicated two or three times a year, I find that during the period 2004 to 2007, the Individual 
was intoxicated approximately two or three times a year. See Tr. at 98, 107-08, 151. 
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Individual’s automobile. Ex. 9 at 147. Consequently, he was also cited for Possession of Drug 
Paraphernalia. Ex. 6 at 9; Ind. Ex. D-1. At the hearing, DOE Counsel stipulated that there is no 
evidence that the Individual currently uses illegal drugs or that there is any evidence that the 
marijuana pipe belonged to the Individual. Tr. at 36-38. 
 
In December 2006, the Individual was referred to the DOE Psychiatrist for an examination. After 
her examination of the Individual, the DOE Psychiatrist wrote an evaluative report. In this report, 
the DOE Psychiatrist diagnosed the Individual as suffering from Alcohol Abuse. The DOE 
Psychiatrist found that the Individual met criterion 2 as set forth in the Diagnostic and Statistical 
Manual of Mental Disorders, 4th Edition-Text Revision (DSM-IV-TR) for Alcohol Abuse5 
during the period 1984 to 1986, criterion 3 for the periods 1984 to1986, 1990 and 2006  and 
criterion 4 for the period 1984 to 1986. Ex. 6 at 19.  Citing the Individual’s previous problems 
with alcohol and illegal drugs, and the fact that the Individual could be deemed to have met 
various DSM-IV-TR criteria at different points of his life, she determined that the most 
appropriate diagnosis for the Individual, using her clinical judgment, was that of Alcohol Abuse.  
Ex. 6 at 19. She further opined that such an illness could cause a defect in judgment and 
reliability. Ex. 6 at 21. 
 
In May 2007, the Individual decided to abstain from alcohol and consumed no alcoholic 
beverages from that date to the date of the hearing. See Tr. at 146, 151-52; Tr. at 93, 99; Tr. at 
81. 
 

IV.  Criteria H and J 
 
Criterion H pertains to information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J pertains to information indicating that the Individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 
10 C.F.R. § 710.8(j). In the present case, the LSO based its findings regarding Criteria H and J 
on the DOE Psychiatrist’s report, which finds that the Individual is suffering from a mental 
illness, Alcohol Abuse, which may cause a significant defect in judgment and reliability. The 
LSO also cites the information described above concerning the Individual’s misuse of alcohol 
and his alcohol related arrests. Given the information before me, the LSO had sufficient grounds 
to invoke Criteria H and J. Because the Criteria H and J derogatory information centers on the 
Individual’s misuse of alcohol, I will consider them together below.   
 
With regard to Criteria H and J, the Individual seeks to mitigate the security concerns raised by 
establishing that: (1) he was not properly diagnosed as suffering from Alcohol Abuse under the 

                                                 
5 The DSM-IV criteria for the diagnosis of Alcohol Abuse require that an Individual meet one of the four following 
criteria within a 12-month period – (1) recurrent alcohol use resulting in a failure to fulfill major role obligations at 
work, school or home (criterion 1); (2) recurrent alcohol use in situations where it was physically hazardous (such as 
driving an automobile (criterion 2); (3) recurrent alcohol-related legal problems (criterion 3); and (4) continued 
alcohol use despite having recurrent social or interpersonal problems caused or exacerbated by the effects of alcohol 
(criterion 4). Ex. 6 at 18; DSM-IV-TR at 199. 
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DSM-IV-TR and in fact does not suffer from any type of alcohol problem; and (2) he now 
presents very little chance of becoming intoxicated in the future given his successful period of 
abstinence from alcohol and his clear understanding of the expectations that the DOE has for an 
individual who holds a security clearance.   
 

1.  Hearing Testimony 
 
The DOE Counsel presented testimony from the DOE Psychiatrist.  In her testimony, she 
reiterated her findings from her examination of the Individual. Using the criteria from the DSM-
IV-TR, she determined that the Individual did not meet the criteria for a diagnosis of Alcohol 
Dependence. Tr. at 22-23, 36. She determined that the Individual met one of the four DSM-IV-
TR criteria for Alcohol Abuse, criterion 3 (recurrent alcohol-related legal problems). Tr. at 28. 
Specifically, with regard to criterion 3, she cited the Individual’s arrest in October 2006 for 
Aggravated DWI. While the DSM-IV-TR criteria require that the Individual have “recurrent” 
problems within a 12-month period, she still believed the Individual met criterion 3 because he 
had clearly met several Alcohol Abuse DSM-IV-TR criteria, criteria 2, 3 and 4, earlier in his life. 
Tr. at 29. She also cited other experts who opined that one DWI arrest is sufficient for an alcohol 
disorder diagnosis. Tr. at 30. 
 
In rebuttal, the Individual presented his testimony as well as the testimony of a co-worker, his 
supervisor, and his current girlfriend to offer evidence concerning his past and current use of 
alcohol. Additionally, he presented testimony from the Evaluative Psychiatrist. 
 
The Individual testified as to his previous alcohol-related arrests and his past and current alcohol 
use. His last use of alcohol occurred in May 2007. See Tr. at 231; Tr. at 146, 151-52; Tr. at 93, 
99; Tr. at 81. He described his decision to stop using alcohol as follows: 
 

 So if there is a question that I have a dependence or if I have a problem with 
abuse of alcohol, then for my own personal gratification, I'd like to just prove it to 
myself and anybody else that wants to ask me, that my job and my life and my 
career, working for . . . the projects that I am working on over there are much 
more important than going out and having a couple of beers or six beers even over 
a period of time with friends.  So I just made that commitment to myself to do it. 

 
Tr. at 209. The Individual stated that his abstinence from alcoholic beverages has not caused him 
any problems in his social relationships. Tr. at 209-10.  His supervisors have been supportive of 
him at company social events and he has not felt tempted to consume alcohol. Tr. at 210. He also 
testified that he has had a number of stressful life events occur since his decision to remain 
abstinent, such as his ex-wife’s attempt to move their children to another state. Tr. at 212. None 
of these events have caused him to resume drinking alcohol. Tr. at 212-13. 
 
The Individual’s girlfriend testified that she has dated the Individual for about four and a half 
years and that she currently lives at the Individual’s house. Tr. at 139-40.  She testified that 
previous to his decision to stop consuming alcohol, the Individual was a “social” drinker and that 
during their relationship she has seen him “tipsy”6 approximately eight times and “drunk” three 

                                                 
6 She defined “tipsy” as a feeling “happy and jovial” from the consumption of alcohol. Tr. at 151. 
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times. Tr. at 141, 151. She also testified that in April or May 2007, the Individual made the 
decision not to consume alcohol. Tr. at 151-52. Since his decision, she has observed him at social 
events where alcohol was served and he has not consumed alcohol. Tr. at 157-59.  Even when 
she consumes alcohol at their home, he does not partake of alcoholic beverages. Tr. at 157. 
 
The Individual’s current supervisor testified that before May 2007, he had observed the 
Individual in situations where alcohol was served. These events were predominately business-
related events such as annual sales conferences. Tr. at 95. At these events, the Individual would 
consume alcohol at a level similar to that of the other attendees at the conference. In the four 
years he has been the Individual’s supervisor, he believes he has seen the individual impaired to 
“the point that you wouldn’t want him to drive” approximately eight times during various sales 
conferences. Tr. at 98, 107-08. The supervisor has never observed the Individual consume 
alcohol with a client during lunch or during normal business hours. Tr. at 94. Since the 
Individual’s decision in May 2007 not to consume alcohol, he has attended sales conferences and 
has not consumed alcohol even when others are consuming alcohol. Tr. at 93, 99.   
 
A co-worker (and mentee) of the Individual testified that he has known the Individual since 
2001. Tr. at 79. He had never observed an occasion where the Individual’s job performance or 
his social relationships had been affected by the consumption of alcohol. Tr. at 80. Since May 
2007, the co-worker has not observed the Individual consuming alcohol. Tr. at 81.  
 
The Evaluative Psychiatrist then testified as to his opinion concerning the Individual. He testified 
that he had spent a total of 15 hours evaluating the Individual beginning in July 2007. Tr. at 239.  
After evaluating the Individual, the Evaluative Psychiatrist opined that the Individual was neither 
Alcohol Dependent nor suffered from Alcohol Abuse, using the DSM-IV-TR as a diagnostic 
guide.7 Tr. at 240, 255. The Evaluative Psychiatrist stated that, with regard to the incidents in 
1984 through 1986, his review of the Individual’s history indicates that the Individual had one 
alcohol-related incident (for DSM-IV-TR purposes) in 1984, no incidents in 1985, and in 1986 
one alcohol-related arrest. Tr. at 248. Consequently, with regard to the Alcohol Abuse criteria, 
during 1986, criterion 1 (failure to fulfill major role obligation) would not apply. With regard to 
criteria 2 (alcohol use in situations where it would be dangerous to do so), there was but one 
alcohol-related incident. With regard to criterion 3 (recurrent alcohol-related legal problems), 
there was one alcohol incident in 1984 and one in 1986. Tr. at 249. With regard to criterion 4 
(alcohol use despite having persistent or recurrent social or interpersonal problems caused by the 
effects of alcohol) for Alcohol Abuse, his review of the evidence indicates that the Individual’s 
misuse of alcohol was part of a group activity and not a solitary event. Tr. at 250. The Individual, 
at this time, was not experiencing problems where his consumption of alcohol set him apart from 
his friends or caused other difficulties. Tr. at 250. Further, in evaluating his alcohol history 
during 1986, the Evaluative Psychiatrist believes it was significant that this was a period where 
he was leaving high school to go to college and, as such, represented an adolescent reaction to 
his life situation. Tr. at 248, 259-60. His studies of adolescents like the Individual, who had 
heavy alcohol and drug use histories in high school and who were leaving difficult family 
circumstances and did not maintain similar alcohol or drug consumption habits in college, 

                                                 
7 In his testimony, the Evaluative Psychiatrist described as part of his professional experience, his involvement in the 
field study that designed the forerunner of the DSM-IV-TR, the Diagnostic and Statistical Manual of Mental 
Disorders, 3rd Edition. Tr. at 234.  
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indicated that such adolescents were no more likely to have alcohol problems in the future than 
adolescents who were teetotalers in high school. Tr. at 243-44.  Consequently, in light of the 
above factors, he believes that criterion 4 does not apply during the period 1984 to 1986. Tr. at 
251. The 1990 and 2006 arrests were solitary incidents and not recurrent for purposes of the 
DSM-IV-TR criteria. Tr. at 249-50. With regard to the 2006 arrest, the Evaluative Psychiatrist 
noted that the Individual showed good judgment in immediately returning to his house when he 
realized he was intoxicated and should not be driving. Tr. at 250.  
 
In making his determination that the Individual does not suffer from Alcohol Abuse, the     
Evaluative Psychiatrist found the Individual to be credible. Significantly, the Individual’s 
account to the DOE Psychiatrist of the number of alcohol beverages he had consumed before his 
2006 arrest (as recorded in her report) corresponded to the Individual’s measured Blood Alcohol 
Content, 0.19, as reported in the arrest.8 Tr. at 253-54. Also important to the Evaluative 
Psychiatrist’s opinion that the Individual does not suffer from an alcohol disorder is the fact that 
the Individual has been able to remain abstinent from alcohol even during a vacation and the 
holiday season as well as during periods of stress as a parent during the five months he has been 
evaluating the Individual. Tr. at 254, 257-58. The Evaluative Psychiatrist also found it significant 
that when he informed the Individual of his opinion that he does not have an alcohol problem 
and informed the Individual that he could consume alcohol if he wished, the Individual chose to 
remain abstinent. Tr. at 246. 
 
After reviewing all of the information obtained from his examination of the Individual, the 
Evaluative Psychiatrist concluded that the Individual does not suffer from an illness or mental 
condition which causes or may cause a significant defect in judgment and reliability. Tr. at 257. 
He also opined that that “it was far more likely than not, based on my evaluation, that [the 
Individual] will not have a drinking problem in the future that would compromise his ability to 
function fully and securely in whatever job he has.” Tr. at 269.  
 
Upon hearing all of the testimony, the DOE Psychiatrist declined to change her diagnosis of the 
Individual. Tr. at 282.  However, she testified that her prior doubts about the Individual’s 
credibility have been resolved and that she considered it a mitigating factor that the Individual 
stopped drinking alcohol  before he had read her report. Tr. at 282.  She also stated that based on 
the testimony, she would recommend a reduced period of abstinence - one year - for the 
Individual to be considered reformed, instead of the two-year period she recommended in her 
report. Tr. at 283.  
 
 
 

                                                 
8 In her report, the DOE Psychiatrist raised questions about the Individual’s veracity after her calculation of the 
Individual’s Blood Alcohol Content (as reported in the Individual’s 2006 arrest) did not match the number of drinks 
the Individual reported having prior to the arrest. See Ex. 6 at 14-15. Her calculation indicated that the Individual 
must have underreported the number of drinks he had prior to the arrest. However, at the hearing, the DOE Counsel 
and the Individual’s counsel stipulated that an expert in pharmacology would opine that the Individual’s reported 
consumption of alcohol (as told to the DOE Psychiatrist) was consistent with the Individual’s reported Blood 
Alcohol Content. Tr. at 53-55. Consequently, the Individual did not solicit testimony from the expert in 
pharmacology. After hearing all of the testimony, the DOE Psychiatrist testified that the Individual’s credibility was 
no longer an issue. Tr. at 278. 
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  2. Analysis of Hearing Testimony and Record Concerning Criteria H and J   
 
Upon my review of the testimony presented at the hearing and the record in this matter, I find the 
Individual has presented sufficient evidence to resolve the Criteria H and J derogatory 
information related to the DOE Psychiatrist’s diagnosis of Alcohol Abuse. 
 
I find that the Evaluative Psychiatrist’s testimony is persuasive on this issue. His application of 
the DSM-IV-TR criteria was more consistent than that of the DOE Psychiatrist. Specifically, I 
found the Evaluative Psychiatrist’s application of the facts of this case to the DSM-IV-TR 
criteria to be straightforward and consistent with the language of the DSM-IV-TR criteria. While 
I recognize that the DSM-IV-TR criteria were not meant to be used in “cookbook” manner, I 
found the DOE Psychiatrist’s application of  20-year old facts to this case to support her clinical 
judgment to be less convincing. This is especially so since the diagnosis at issue is Alcohol 
Abuse, which is a time-dependent diagnosis. See Tr. at 25. Also significant was the fact that the 
Evaluative Psychiatrist was able to spend approximately 15 hours with the Individual, as 
compared to the two hour examination of the DOE Psychiatrist and therefore had a more 
extensive basis to form his opinion as to the Individual’s condition. See Tr. at 239.  
 
The Individual’s current period of abstinence was seven months at the time of the hearing and 
therefore relatively limited.  Nevertheless, it provides support that the Individual can cope with 
life stressors without the need to misuse alcohol. I found the Individual to be a credible witness 
and I believe that he now realizes the importance of avoiding the excessive use of alcohol. He 
has shown his dedication to not using alcohol even in social events associated with sales 
meetings where a significant portion of his alcohol consumption previously occurred.  
 
The DOE Psychiatrist also opined, however, that the Individual was a user of alcohol habitually 
to excess.  This finding is not a psychiatric diagnosis. Tr. at 13. While I find that the record 
indicates that the Individual could be properly found to have been a user of alcohol habitually to 
excess in his adolescent years, approximately 20 years ago, his most recent history of 
intoxication prior to his current abstinence (in the past four years) indicates that he was 
intoxicated only two or three times a year. I do not find this rate of intoxication sufficient to 
conclude that the Individual has recently been a user of alcohol habitually to excess. Further, for 
the reasons described above, I find that by resolving concerns related to excessive alcohol use, 
the Individual has resolved the security concerns raised by his prior use of alcohol habitually to 
excess. 
 

V. Criterion K 
 
Criterion K refers to information indicating “[t]rafficked in, sold, transferred, possessed, used, or  
experimented with a drug or other substance listed in the Schedule of Controlled Substances 
established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, 
cocaine, amphetamines, barbiturates, narcotics, etc.) . . . .” 10 C.F.R. § 710.8(k).  The 
Individual’s previously admitted use of illegal drugs and his arrest in 1986 for possession of 
marijuana justify the invocation of this criterion in the Notification Letter.  
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As referenced above in my factual findings, the DOE Counsel has stipulated that there is no 
evidence that the Individual currently uses illegal drugs or that there is any evidence that the 
marijuana pipe belonged to the Individual. Tr. at 36-38. Consequently, the only remaining 
Criterion K concern arises from the Individual’s association with a friend who uses illegal drugs. 
See Tr. at 38 (DOE Counsel assertion that the only Criterion K issue is Individual’s association 
with an illegal drug user).   
 
  1. Hearing Testimony 
 
At the hearing, the co-worker and the Individual’s supervisor testified that he had never seen or 
known him to associate with illegal drug users since the time he became acquainted with the 
Individual beginning in 2001. Tr. at 81, 94-95. His girlfriend testified that she had no knowledge 
that any of their friends or acquaintances had ever used illegal drugs until the marijuana pipe was 
found in their car during the October 2006 DWI arrest. Tr. at 161-62, 165. They have had no 
contact since then with the individuals who left the marijuana pipe in their car. Tr. at 165.  
 
The Individual testified that, with regard to his friend who used marijuana in his presence, he 
contacted him in the summer of 2007 and informed him that “I would not associate with           
him as long as he keeps smoking pot.” Tr. at 207. He has not been in contact with that friend 
since that conversation. The Individual further testified: 
 

I completely understand the concern that the DOE has.  I have no intention of 
being around anyone that smokes marijuana, especially if they are smoking it 
when I am there, but definitely -- I understand the need not to associate with 
anyone who does that, or other illegal drugs for that matter. 

 
Tr. at  208. 
 
  2. Analysis of Hearing Testimony and Record Concerning Criterion K 
 
Given the evidence before me, I find that the Individual has resolved Criterion K concerns 
arising from his association with a friend who uses illegal drugs. I found the Individual’s 
testimony that he now understands the importance of avoiding any contact with individuals who 
are involved with illegal drugs credible and persuasive. He also has severed contact with the one 
friend who had used marijuana in his presence. The girlfriend’s testimony to the effect that she  
had no knowledge that their friends or acquaintances used illegal drugs until the discovery of the 
marijuana pipe in their car during the October 2006 DWI arrest suggests that the Individual’s 
contact with users of illegal drugs was minimal. With respect to the contact that arose from the 
discovery of the marijuana pipe in their car, I find it to be inadvertent. The testimony of the 
Individual’s supervisor and co-worker is also credible on the issue regarding the Individual’s 
lack of contact with people who use illegal drugs. I also note that the DOE Psychiatrist also finds 
the Individual to be credible. Tr. at 278. Given the testimony supporting the Individual’s lack of 
contacts with people who use illegal drugs and the Individual’s own testimony concerning the 
severing of contacts with the one person who on several occasions used marijuana in his 
presence, I find that the Criterion K concerns are resolved.   
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VI. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H, J and K are resolved.  I 
conclude that granting the Individual’s access authorization “would not endanger the common 
defense and security and would be clearly  consistent  with  the national  interest.” 10 C.F.R. 
§ 710.7(a).  Consequently, the Individual’s access authorization should be granted.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: March 24, 2008 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                           October 31, 2007 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 18, 2007 
 
Case Number:  TSO-0507 
 
This decision concerns the eligibility of XXXXXXXXXXXXXX (“the Individual”) for 
continued access authorization.  This Decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored at this time. 
 

I. BACKGROUND 
 
In August 2004, the Individual and his best friend, who was also his roommate, having recently 
completed an 18-month active duty deployment in Iraq together, returned to college to begin their 
final semester.  DOE Exhibit (“Ex.”) 7.  Shortly after returning to school, the Individual and his 
best friend went out for “college night” at a bowling alley where they each had about four or five 
beers.  Id.  The Individual was driving that night.  On their way home, the Individual and his best 
friend were in a car accident and the best friend died.  Id.  The Individual was not arrested or 
criminally charged at the time of the accident.  Id.  The Individual was hired by a DOE contractor 
in September 2004.  In December 2004, he learned that criminal charges stemming from the 
August 2004 accident were about to be filed against him and he informed the local security office 
(LSO) at his facility of the imminent criminal charges.  Id.  
 
The Individual was the subject of a personnel security interview (PSI) in April 2005.  During the 
PSI, the Individual discussed the circumstances surrounding the August 2004 accident.  Id.  The 
Individual stated during the PSI that on the night of the accident he did not feel he was 
intoxicated.  He admitted, however, that he had been drinking and that alcohol was a factor in the 
accident.  Id.   
 
Following the PSI, the Individual was referred to a DOE consultant-psychiatrist for an 
evaluation.  The DOE Psychiatrist determined that there was insufficient evidence “to suggest 
that [the Individual] is a high risk of a lapse of judgment or reliability because of alcohol use.” 
Individual’s Ex. E.   
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In May 2007, the DOE notified the Individual that the August 2004 accident and the resulting 
criminal charges created security concerns under 10 C.F.R. § 710.8(l).  (Criterion L).  
Notification Letter, May 18, 2007.  Upon receipt of the Notification Letter, the Individual 
requested a hearing in this matter.  See Individual’s Letter, May 21, 2007.   
 
The DOE forwarded the Individual’s request to the Office of Hearings and Appeals (OHA).  The 
OHA Acting Director appointed me to serve as the hearing officer and a hearing was held in this 
matter.  Both the Individual and the DOE counsel submitted documents, referred to as “Indiv. 
Ex.” and “DOE Ex.,” respectively.  At the hearing, the Individual, representing himself, 
presented his own testimony as well as the testimony of his deceased friend’s sister, his fiancée, 
his childhood friend, his mother, and his supervisor.  The DOE counsel did not bring forth any 
witnesses. 
 

II. EVIDENCE PRESENTED  
 
A. Documentary Evidence  
 
The Individual submitted several exhibits into the record.  He submitted various documents 
regarding his military career indicating that he received several commendations and an honorable 
discharge.  Indiv. Exs. A and I.  The Individual also submitted copies of his college transcripts 
and various training certifications he has received while employed by the DOE contractor.  Indiv. 
Exs. B and C.  One of the Individual’s exhibits consists of eleven character letters submitted to 
the court during his criminal proceeding speaking to the Individual’s general good character and 
remorse for the accident.  Indiv. Ex. F.  The letters were written by members of the Individual’s 
family, friends, supervisors, and several members of the Individual’s National Guard unit who 
served with him in Iraq.  The Individual submitted the DOE consultant-psychiatrist’s report, 
which states that the Individual is not a high risk for a lapse in judgment or reliability because of 
alcohol use.  Indiv. Ex. E.  Finally, the Individual submitted the police report from the accident 
and court documents related to the criminal proceeding.  Indiv. Exs. D and G.   
 
B. Hearing Testimony  
 

1.  The Individual 
 
The Individual stated that he interviewed for his position with the DOE contractor in June 2004, 
prior to the accident, and was notified that he was hired in September 2004.  Tr. at 111-112.  He 
stated that he always received positive feedback on his work from his supervisors.  Tr. at 111.  
The Individual testified that he did not disclose the August 2004 accident immediately when he 
was hired in September 2004; he informed his management about the accident when he learned 
that criminal charges were about to be filed against him.  Tr. at 115.  He stated that he was not 
trying to hide the accident from his employers, but that he did not want to start his employment 
by discussing the tragedy.  Id.  The Individual stated that he learned about the charges before 
they were filed and that he voluntarily turned himself in.  Tr. at 117.  The Individual pled guilty 
to vehicular homicide and reckless conduct.  Tr. at 126.  The Individual stated that his sentence 
included: four years in the state’s Department of Corrections, which was suspended contingent 
upon his serving 20 consecutive weekends in jail and successfully completing a four-year 
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supervised probation period and 120 days of community service.  Tr. at 130; see also Indiv. Ex. 
D.  His driver’s license was restricted for three years.  Tr. at 130.   
 
The Individual stated that he is about to begin the community service portion of his sentence.  He 
stated that he intended to work with a local, nationally-recognized Boy Scout camp.  He stated 
that he chose the camp because his deceased friend was an Eagle Scout. Tr. at 153.  He added, “I 
just feel I was blessed growing up with good role models and if I got community service I would 
like to … help out more than just picking up trash or painting fire hydrants and maybe help 
somebody else to better themselves.  Tr. at 154.   
 
Regarding the accident itself, the Individual acknowledged that he had been drinking that night.  
Tr. at 117.  He stated that on that night he did not believe he was intoxicated.  He admitted, 
however, that he subsequently realized his judgment was “clouded” that night as the result of 
having consumed alcohol.  Tr. at 123.  The Individual stated that the night of the accident was 
the only time he has driven after having consumed enough alcohol to be over the legal limit.  Tr. 
at 134.  The Individual stated that he and his deceased friend had gone to college night at a 
bowling alley and they had been drinking beer.  Tr. at 138.  Regarding why he chose to drive 
home that night, the Individual responded, “I just happened to drive that night and we went and 
we had a few beers ….”  Tr. at 141.  The Individual also readily admitted that he was speeding 
that night – “had too fast a car, too young a kid” – and that the alcohol impaired his judgment 
regarding his speed.  Id.  He stated that he was driving on a road he had traveled several times 
before he went to Iraq but the traffic pattern had changed while he was overseas.  Tr. at 157.  
According to the Individual, he was speeding, traveling approximately 60 miles per hour in a 30-
mile-per-hour zone, and as a result was unable to successfully navigate the unfamiliar traffic 
pattern.  Id. 
 
The Individual stated that he does not drink alcohol often.  He stated,  
 

I certainly don’t drink as much [since the accident], not that I drank a lot 
beforehand.  But I mean I hardly ever drink now besides a special occasion or if 
we go out to a really nice dinner for a birthday or something.  If I’m out with 
friends or whatnot and I see any of them that has been drinking even try to 
remotely drive or something, I always try to intervene the best I can. 

 
Tr. at 140.  The Individual stated that the last time he consumed alcohol was at his bachelor party 
one week before the hearing, where he drank less than two beers.  Tr. at 137.  He stated, “we did 
have a six pack [of beer] between the five of us.”  Id.  According to the Individual, the most 
alcohol he currently drinks is one or two drinks once or twice a month with dinner.  Tr. at 163.  
The Individual stated that his heaviest period of alcohol consumption was during college, prior to 
his serving in Iraq.  He stated, “being a senior in college … I recall we wouldn’t really drink 
anything through the week unless we went out and did something special … But most of the time 
if it is Saturday and we are going to go out and do something on campus there was usually 
alcohol around.”  Tr. at 160-161.  He stated that the most he would drink on those occasions was 
“three or four drinks” and “there would be no driving.  There were several night hangouts 
literally across the street … that we usually went to.”  Tr. at 161.   
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The Individual described the impact of the accident on his life.  He stated,  
 

The car accident affected my life, I mean, I couldn’t explain it with words if I had 
to.  I lost my best friend.  And that is something I have got to live with for the rest 
of my life ... that car accident will change me forever.  There is not a day that 
won’t go by that I don’t think about my best friend.  But … as far as judgment 
and reliability or character, I mean, my loyalty to this country is still the same and 
I still think I have got the same good judgment I had years ago before that.   

 
Tr. at 130-140.  He added, “there is no doubt in my mind if [DOE revokes] my clearance, I’m 
not going to roll over and play dead.  I’m going to go on in a different career field probably and 
still be a successful person.  But [my profession] is in my life, it has been my career and 
everything else and I just don’t, considering what I have done for my country and proven that I 
am honorable and trustworthy, I just don’t see how I can be labeled, I mean I can see with a 
felony conviction if you just want to look at it from that global of a standpoint, that I’m a 
security concern … I submitted my background check for the [state bureau of investigation].  
Was there a pattern offense to any of this?  No.”  Tr. at 152-153.  
 

2. The Deceased Friend’s Sister 
 
The sister of the Individual’s deceased friend (hereinafter “the sister”) also testified.  She stated 
that she has known the Individual for six or seven years, since the Individual and her brother 
joined the same National Guard unit.  Tr. at 9-10.  She stated,  
 

When I first met [the Individual] we did not live in the same place so I only saw 
him when I was visiting the military unit, or something like that.  And then about 
six months after I met him he started school … where my brother and I both 
attended and he was my brother’s roommate.  So I saw him quite often because he 
and my brother were together all the time.  And actually for about a year they 
were my next door neighbors.  

 
Tr. at 10.  She stated that she currently does not see the Individual as often because they no 
longer live in the same place, but she still has frequent contact with him.  Tr. at 11.  She stated 
that over the years she has had occasion to drink alcohol with the Individual and that she has 
seen the Individual intoxicated probably “once or twice” many years ago.  Id.  The sister stated 
that those occasions where she and the Individual were drinking usually took place at someone’s 
home where they would spend the night.  Tr. at 12.  She stated that she never saw the Individual 
drive after becoming intoxicated.  Id.  The sister added, “if we were at somebody’s house or at 
one of our apartments each of us would have a couple of drinks.”  Tr. at 16.  She stated that the 
Individual “would spend the night with us” rather than drive after having been drinking.  Tr. at 
16.       
 
The sister stated that she learned of the August 2004 accident from her mother who had received 
a phone call from the Individual.  “[The Individual] actually called my mom from the back of the 
ambulance and mom called me because we were about two-and-a-half hours away from home 
and I was in the same town as my brother and [the Individual].”  Tr. at 13.  She stated that it took 
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her a bit of time to gather information but she later learned that the Individual was in the hospital 
and her brother died at the scene of the accident.  Tr. at 14. The sister noted that it was not 
unusual for the Individual and her brother to be out together.  She stated,  
 

[T]his was three days into the new school year, they had just returned to college 
after having been gone for about a year-and-a-half because the were sent overseas 
to [Iraq].  And they were trying to be normal college students again.  They had not 
had a chance to be a normal college student in a year-and-a-half.  They had gone 
out and gone bowling, which was very common. 

 
Tr. at 15.  She stated that she has spoken with the Individual about the accident and that he as 
“apologized or expressed remorse” each time they have spoken about it.  Tr. at 17.  She stated,  
 

He has definitely accepted responsibility.  He knows that, or from what he has 
expressed to me, he knows that that night was a very bad night, that stupid 
decisions were made and he was driving and because he was driving and did so 
intoxicated that, yes, he is responsible and he has been very remorseful for that 
fact.  Not only did I lose my brother that night, he lost his best friend.  

 
Tr. at 17.   
 
The sister stated that the Individual has “remained a part of our family and helped us through 
things that we have been doing to remember [my brother].”  Tr. at 21.  She stated that the 
Individual also spends much of his free time with his family and his fiancée and that he goes 
fishing and four-wheeling.  Tr. at 22-23.  She stated that she never thought the Individual drank 
too much “because at the point that we were social before the accident and before they left for 
Iraq, we were just a bunch of college students.  We would have a few drinks during finals or 
something like that, but we were just a bunch of college students.”  Tr. at 23.  She added that she 
never believed the Individual’s alcohol consumption to be above the norm.  Id.   The sister 
stated,  
 

[The Individual] is an absolutely good guy.  He is responsible.  He does his job 
well.  [The accident] was not a vengeful crime, it was not malicious.  It was an 
accident.  And I know that just because he made a mistake this one evening, 
granted it was a huge mistake and has horrible consequences, I don’t think that 
affects the way he does his job … and I really don’t think that because of a stupid 
mistake one evening that should change his entire career.   

 
Tr. at 19.  She added that, other than the night of the accident, she never questioned the 
Individual’s judgment.  Tr. at 22.   
 

3. The Individual’s Fiancée  
 
The Individual’s fiancée stated that she has known the Individual for eight years and they have 
been together for one year.  Tr. at 44.  She stated that the Individual told her about the August 
2004 accident and the resulting criminal charges soon after they began dating.  Tr. at 46.  She 
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stated that she believed the Individual took responsibility for the accident.  She added that the 
Individual remains close to his deceased friend’s family and often helps the family with various 
activities such as construction on their home or moving.  Tr. at 47.  The Individual’s fiancée 
stated that the Individual never denied that the accident was his fault.  She added,  
 

[H]e was in an accident and he has paid the price and it affects his life everyday 
and it wasn’t just that he was in an accident that killed a random person.  It was 
his very best friend and it was not intentional.  And he has learned so much from 
that one night and that will carry through the rest of his life. 

 
Tr. at 54-55.  The Individual’s fiancée stated that she stood by the Individual and attended his 
criminal hearing with him.  Tr. at 47.  Regarding the Individual’s sentence, she stated,  
 

[T]hey revoked his driver’s license for three years, I believe.  He spent the 
weekends from the end of February, he actually did three-day weekends, he took 
the initiative to do an extra day, he was only supposed to do two-day weekends, 
but he took the extra initiative to go ahead and do three-day weekends and he 
served in jail every weekend until June.  He had a couple of weekends that he was 
off for a surgery and he went back and finished everything out … There is 
community service that he is going to start … He has to do 1000 hours, I believe. 

 
Tr. at 48-49.  The Individual’s fiancée also stated that she would like to be involved in the 
Individual’s community service in order to support him.  Tr. at 49-50.   
 
The Individual’s fiancée stated that she has never seen the Individual engage in dangerous or 
risky behavior since the accident.  She stated that she saw him out a few times before they were 
dating and did not see him consume any alcohol.  Tr. at 57.  Since they have been together, they 
spend their spare time outside of work together usually working on their new home or planning 
their wedding.  Id.  She stated that the Individual also owns his own construction business and 
devotes much of his time outside of work to that business.  Tr. at 60.  She added, “[w]e just like 
spending quality time together … we are just like any other American couple, we just like to 
hang out, watch a movie, rent a movie.”  Tr. at 65. 
 
The Individual’s fiancée also testified regarding the Individual’s alcohol consumption.  She 
stated that she has seen the Individual consume alcohol, but that she has never seen him “drink to 
excess or anything of that nature.”  Tr. at 50.  She added, “He is very mild-natured.  And he 
really wants to have his job and he is like me, I mean, he knows that it is a risk to be involved in 
any activity like that.  And we are just happier sitting at home having a night at home or going to 
a movie … than going out drinking.”  Id.  She also stated that if they do have any alcohol, it is 
usually only a glass of wine with dinner because one of them is always driving.  Tr. at 46.  She 
stated that she has never had any concerns that the Individual had consumed too much alcohol; 
the most she has seen the Individual drink at a sitting is about two drinks.  Tr. at 65.  
 
The Individual’s fiancée described him as a very independent person.  As an example, she stated 
that now that his driver’s license is restricted, if she or someone else is unavailable to drive him 
somewhere, he rides his bicycle “rather than impose on anyone if they are busy.”  Tr. at 62.  She 
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added that her family is aware of the August 2004 accident and its aftermath and that they are 
very supportive of the Individual.  Tr. at 63.  Finally, she stated that she has never had occasion 
to question the Individual’s judgment and that she “support[s] him 100 percent in everything he 
does.”  Tr. at 66.   
 

4. The Individual’s Childhood Friend 
 
The Individual’s friend stated that he has known the Individual for over 20 years.  Tr. at 69.  He 
stated that he and the Individual grew up together and that he saw him at least three times a week 
until the Individual deployed to Iraq for 18 months.  Tr. at 70.  He added, [the Individual] has 
been literally my best friend.  He is better than a brother to me.”  Id.  The friend stated that the 
activities he and the Individual do together include fishing, four-wheeling, and kayaking.  Tr. at 
71.  He stated that they also attend the same church.  Tr. at 76.  The friend stated that he 
currently interacts with the Individual, either on the phone or in person, between ten and 15 
hours per week.  Tr. at 73.  He stated that he has seen the Individual drink.  Tr. at 73.  He added 
that he had never seen the Individual drink to the point where he believed the Individual should 
not be operating a vehicle.  Tr. at 74.  The friend stated, “we don’t make it a habit to go out and 
drink.  We have a lot of cookouts and stuff together, but we don’t [often drink].”  Tr. at 80-81.  
He added that alcohol is very seldom present at their gatherings.  Tr. at 81.  He stated that the last 
time he saw the Individual drink was the weekend before the hearing at the Individual’s bachelor 
party.  He stated, “we went kayaking and there was no alcohol coming down the river or 
[anything].  But the night before, between all of us, we drank a six pack and this was between 
five guys ….”  Tr. at 79.      
 
The Individual’s friend stated that the Individual told him about the August 2004 accident “very 
shortly after it happened.”  Id.  He stated that the Individual was focused on the fact that he had 
lost his best friend and “the last thing on [the Individual’s] mind was being charged with some 
felony.”   Tr. at 75.  The friend stated that the Individual could not be blackmailed because of the 
accident.  He stated that the Individual did not try to hide it from their friends or their church 
adding, “it is not a secret to anyone.”  Tr. at 77-78.   
 
The friend stated that he never questioned the Individual’s judgment.  Tr. at 85.  He added, “I 
would trust [the Individual] with my life.  Id. 
 

5. The Individual’s Mother 
 
The Individual’s mother stated that she learned of the August 2004 accident almost immediately 
after it happened because the Individual called her from the scene.  Tr. at 94.  She stated that she 
spoke to the Individual “just an hour before the wreck happened and [the Individual and his 
deceased friend] were just taking a break from studying and they were going to go bowling and it 
was college night at the bowling alley.”  Tr. at 96.  She stated that the Individual took 
responsibility for the accident.  Tr. at 95.  According to the Individual’s mother, the accident 
happened less than 90 days after the Individual and the deceased friend returned from their 
deployment to Iraq.  Tr. at 98.  She added that she remains close with the deceased’s mother and 
that the mother calls the Individual “her other son.”   Tr. at 96-97.  She stated that the Individual 
is very supportive of the deceased’s family; he completed projects the deceased started, built the 
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family’s front porch, painted, cleared their hay fields, and donated money anonymously to the 
college fund set up in the deceased’s name.  Tr. at 101.   
 
The Individual’s mother stated that she has seen the Individual drink, but she never saw him 
intoxicated and was never concerned about his alcohol use.  Tr. at 97, 103.  She added, “I think 
we had a cookout in April and he had a beer with a hamburger.”  Tr. at 97.  She described the 
Individual as the “most trustworthy” person she knows and stated that, other than the accident, 
she has never had a reason to question his judgment.  Tr. at 100, 102.  Finally, she stated that the 
Individual does not try to keep the accident a secret.  Tr. at 104.        
 
 6. The Individual’s Supervisor  
 
The Individual’s supervisor stated that he has known the Individual for three years.  Tr. at 27.  
He stated that he was on the hiring committee when the Individual interviewed for his position 
and that the Individual was selected because he was well-qualified and had the appropriate 
background and training.  Id.  The supervisor stated that he was happy with the quality of the 
Individual’s work and that he had no concerns regarding the Individual’s “responsibility, 
reliability, and trustworthiness.”  Tr. at 28-29.  The supervisor stated that he saw the Individual 
“a couple of times away from the work environment” outside of work when he stopped at the 
Individual’s home to pick up spare lumber that the Individual was giving him.  Tr. at 29-30.  “I 
had gone over to his house and, basically, took my trailer and we loaded up some lumber.  No 
different that what he was at work … Some people, in my years of supervision, when you would 
see them off the job they were like different people.  [The Individual] is not that way.  He is the 
same at home as he is at work.”  Tr. at 30. 
 
The supervisor stated that he learned of the August 2004 accident within a few months of the 
beginning of the Individual’s employment.  Tr. at 36.  The Individual informed him of the 
August 2004 accident when he learned that criminal charges were about to be filed against him.  
Tr. at 31.  The supervisor stated that his opinion of the Individual did not change.  Tr. at 36.  He 
stated, “[the Individual] is no different today than when I hired him.  I honestly see a person who 
makes good solid judgments.”  Tr. at 37.  The supervisor stated that if he had known about the 
accident before he hired the Individual he may have been reluctant to offer him employment 
because, given the requirements of the position, he would not knowingly hire someone who may 
have difficulty obtaining a security clearance.  Tr. at 40.  However, absent any issues regarding a 
security clearance, he would “absolutely” have hired the Individual even knowing about the 
accident and its aftermath.  Tr. at 41.                
              

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization, also referred to 
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An 
individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 
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U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates 
that “security clearance determinations should err, if they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the hearing officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. Id. § 710.7(c).  The decision concerning eligibility is 
a comprehensive, common-sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  In order to reach a favorable decision, the hearing 
officer must find that “the grant or restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.”  Id. § 710.27(a).   
 

IV. ANALYSIS 
 
The derogatory information concerning Criterion L centers on the Individual’s behavior leading 
to the August 2004 accident and the resulting criminal charges.  Criterion L concerns conduct 
tending to show that the Individual was “not honest, reliable, or trustworthy, or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security.”  10 
C.F.R. § 710.8(l).   
 
There is no question that the Individual’s behavior on the night of the August 2004 accident – 
driving after consuming alcohol – was a significant lapse in judgment and had the most tragic of 
consequences.  The Individual acknowledged that lapse in judgment and admitted that it raised 
security concerns.  In addition, Guideline J of the Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information indicates that actions resulting criminal charges 
raise security concerns.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House (“the Adjudicative Guidelines”), Guideline J, 
¶ 31.  Thus, the only issue to be resolved is whether, through the passage of time and other 
factors, the Individual has met the high burden of mitigating the security concern raised by his 
lapse in judgment and the consequences of that lapse.  
 
The accident occurred over three years ago, when the Individual was 23 years old and he and his 
best friend were back in college after recently returning from serving in Iraq.  By his own 
admission, the Individual was “too young a kid” with “too fast a car” at that time.  Since then, 
the Individual has matured and settled down.  He is in a very stable relationship, does not often 
drink alcohol (and if he does, he does not drink to excess), owns his own home and business, and 
has a strong support network in his family and friends.  This was corroborated by the testimony 
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of the Individual’s fiancée, his childhood friend, his mother, and the sister of his deceased friend 
and I believed they testified honestly and candidly.  In addition, the testimony indicates that the 
Individual remains close to the family of his deceased friend and goes out of his way to help 
them when necessary.  Through his community service, he intends to take a negative situation 
and help others in need by choosing to work with a Boy Scouts camp.   
 
The Individual has consistently acknowledged his lapse in judgment the night of the accident and 
has taken full responsibility for the consequences of that lapse.  He testified openly and honestly 
to that effect.  His witnesses, including the deceased friend’s sister, also testified that the 
Individual has held himself responsible for the accident, has shown remorse, and has been 
drastically affected by the accident.  The Individual’s actions when he learned of the criminal 
charges – promptly informing his management of the charges and voluntarily turning himself in 
– and his guilty plea also speak to his acceptance of responsibility for his actions.  The Individual 
has a strong awareness of the effects of his actions on the night of the accident and has clearly 
demonstrated his remorse, both through his testimony and that of his witnesses.   
 
The record indicates that the Individual does not have a history or pattern of faulty judgment.  To 
the contrary, he is a highly decorated war veteran.  The Individual has taken initiative to excel 
professionally by achieving various training certifications while with DOE.  According to his 
supervisor, the Individual’s judgment at work is impeccable.  The DOE consultant-psychiatrist 
determined that the Individual was not a high risk of a lapse of judgment and reliability due to 
alcohol in the future.  Furthermore, each of the witnesses described the Individual as 
exceptionally trustworthy and as having good judgment.  Taken together, this information 
presents the Individual as a responsible, trustworthy young man with an isolated – albeit 
devastating – lapse in judgment.      
 
It is evident that the Individual has been profoundly affected by the role that lapse in judgment 
played in the death of his best friend three years ago.  It is clear from the Individual’s testimony 
and that of his witnesses that he carries what happened that night with him constantly.  I believe 
that because of the accident and its consequences, the Individual will be more circumspect in the 
future and will endeavor not to place himself in a situation where he will exercise such faulty 
judgment.      
 
Despite this information, after careful reflection on the record in this case, I am unable to 
conclude that the Individual’s clearance should be restored at this time.  In personnel security 
proceedings where an Individual’s behavior has called into question his judgment and reliability, 
our previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating those concerns.  See Personnel Security Hearing, Case No. VSO-0499, 
28 DOE ¶ 82,850 (2002).  Guideline J of the Adjudicative Guidelines also sets forth various 
circumstances which may serve to mitigate security concerns raised by criminal behavior.  The 
circumstances include the passage of time, the unlikelihood that the behavior will recur, and 
remorse.  Guideline J, ¶ 32.  In this case, the Individual’s actions in disclosing the accident and 
the resulting criminal charges to the LSO, his clear acceptance of responsibility for the accident, 
and his behavior since the accident are positive steps in beginning to establish a pattern of 
responsible behavior.  On the other hand, although the Individual has completed the required jail 
time, a significant portion of his sentence remains to be served, including nearly three years of 
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probation and the bulk of his community service.  Given the severity of the Individual’s lapse in 
judgment and the resulting consequences of that lapse, insufficient time has passed for the 
Individual to have demonstrated a pattern of responsible behavior adequate to mitigate the 
security concerns in this case.  See Personnel Security Hearing, Case No. TSO-0505, 29 DOE 
¶ ___ (September 25, 2007).   
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
regarding the Individual’s eligibility for a security clearance under Criterion L.  I also find 
insufficient evidence in the record to fully resolve that concern.  Therefore, I cannot conclude 
that restoring the Individual’s access authorization “would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, I conclude that the Individual’s access authorization should not be restored at this 
time.   
 
The parties may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. § 710.28.  
 
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 31, 2007 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 22, 2007 
 
Case Number:  TSO-0508 
 
This decision concerns the eligibility of XXX XXX (hereinafter referred to as "the Individual") 
to obtain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.@1  This decision considers whether, on the basis of the evidence in this 
proceeding, the Individual's access authorization should be granted.  For the reasons stated 
below, I find that the Individual's request for an access authorization should not be granted. 
 
I. BACKGROUND  
 
A background investigation of the Individual revealed derogatory information.  As a result, the 
Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the Individual on 
January 31, 2006.  Exhibit 6.  The January 31, 2006, PSI failed to resolve many of the security 
concerns raised by the derogatory information concerning the Individual.  Accordingly, an 
administrative review proceeding was initiated. See 10 C.F.R. ' 710.9. The LSO then issued a 
letter notifying the Individual that it possessed information that raised a substantial doubt 
concerning his eligibility for access authorization (the Notification Letter).  The Notification 
Letter alleges that the Individual has Aengaged in . . . unusual conduct or is subject to . . . 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the 
national security.  Such conduct or circumstances include, but are not limited to . . . a pattern of 
financial irresponsibility . . . or violation of any commitment or promise upon which DOE 
previously relied to favorably resolve an issue of access authorization eligibility.@  10 C.F.R. 
' 710.8(l) (Criterion L).  The Notification Letter also alleges that the Individual has 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
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“Deliberately misrepresented, falsified, or omitted significant information from a 
Personnel Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, 
a personnel qualifications statement, a personnel security interview, written or oral statements 
made in response to official inquiry on a matter that is relevant to a determination regarding 
eligibility for DOE access authorization . . . .”  (Criterion F). 
 
Specifically, the Notification Letter alleges that the Individual: (i) has a history of failing to meet 
his financial obligations; (ii) provided false or misleading information during the January 31, 
2006, PSI; (iii) misused company credit cards and cell phone while employed by two previous 
employers; (iv) provided false or misleading information to an Office of Personnel Management 
(OPM) investigator conducting a background investigation of the Individual; (v) provided false 
or misleading information in a Questionnaire for  National Security Positions (QNSP) dated 
September 1, 2005; and (vi) failed to provide information that he had promised to provide to 
LSO security officials.  
           
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter. This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA) who appointed me as Hearing Officer. 
 
At the Hearing, the LSO presented one witness, the Personnel Security Specialist (the PSS) who 
had conducted the January 31, 2006 PSI.  The Individual presented no witnesses.  However, the 
Individual testified on his own behalf.  See Transcript of Hearing, Case No. TSO-0508 
(hereinafter cited as ATr.@).  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c),  710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
On September 1, 2005, the Individual signed and dated a QNSP.  Exhibit 7.  The information 
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provided by the Individual in this QNSP affirmatively indicated that he: (a) had never 
been a party to a civil court action, (b) had not been over 180 days delinquent on any debt during 
the past 7 years, 2 (c) was not currently 90 days or more delinquent on any debt, and (d) had 
never left a job under negative circumstances.  Exhibit 7 at 7-9. 
   
Subsequently, an OPM investigator began a routine background investigation of the Individual.  
OPM’s investigation revealed derogatory information concerning the Individual.  Specifically, 
the OPM investigation revealed that the Individual had at least nine seriously delinquent debts.  
Exhibit 8 at 1.  On November 18, 2005, the Individual told the OPM investigator that his 
financial condition was good and that he was not late on any payments.  OPM Report at 10.  The 
OPM investigation also revealed derogatory information concerning two of the Individual’s past 
employers.  Employer A reported that the Individual had been counseled for misuse of a 
corporate credit card.  Employer B reported that the Individual had used a cell phone, which had 
been assigned to an employee who had left the company, to make $200 worth of personal calls.  
Employer B also reported that the Individual had rented cars for personal use on a company 
credit card.  OPM Report at 5.  The charges from the misuse of the car rental company card 
totaled over $25,000.  Id. at 7.  
 
During the PSI, the Individual indicated that debts revealed by the OPM investigation were the 
fault of his ex-fiancée.  The Individual initially stated that he had maintained joint credit 
accounts with this ex-fiancée who then, unbeknownst to the Individual, unilaterally changed the 
accounts from joint accounts to accounts held solely by the Individual.  Transcript of PSI 
(hereinafter cited as PSI) at 10-14, 26-30.  The Individual admitted that he never paid these 
debts.  PSI at 14.  The Individual also speculated that some of the unpaid debts were incurred by 
his brother, who has a very similar name.  PSI at 15.  The Individual also denied knowledge of 
several of the debts that appeared in his credit report.  PSI at 19, 24-25, 34, 36.  The Individual 
admitted that he had a judgment for a past due credit card account in 2002.  PSI at 20-21.  The 
Individual noted that he had paid this judgment.  PSI at 23.   The Individual also asserted that 
another debt appearing on his credit report had been paid. PSI at 30-32.  The Individual did 
admit some of his debts.  PSI at 35, 74.  On many occasions during the PSI, the LSO officials 
indicated that the Individual needed to provide documentation to support his assertions.  PSI at 
18, 20, 27, 31, 35, 37, 50-51, 75, 80.                 
 
During the PSI, the Individual was asked if he had any kind of employment problems with his 
past employers.  The Individual answered “no.”  PSI at 54.  The Individual was then repeatedly 
asked if he had ever been reprimanded or counseled.  The Individual repeatedly answered “no.”  
Id. at 54-56.  When he was subsequently specifically asked if he had ever used an employer’s 
cell phone for personal use, the Individual denied doing so.  Id. at 59.  The Individual was then 
asked if a supervisor had ever confronted him about a cell phone bill.  The Individual denied that 
incident.  PSI at 60.  The Individual denied misusing the car rental company credit card.  PSI at 

                                                 
2  The Statement of Charges asserts that the Individual provided false information in his QNSP when he answered 
“no” to Question 27d.  Statement of Charges, Paragraph II.A.  Question 27d asked “in the past 7 years, have you had 
any judgments against you that have not be[en] paid?”  Exhibit 7 at 8 (emphasis supplied).  The record shows that 
the Individual satisfied this debt in 2003.  Therefore, this allegation is no longer at issue in this case.  Tr. at 24; PSI 
at 23.   
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62.  The Individual claimed that an employee who actually misused the car rental company 
credit card accused him of misuse in order to deflect blame.  PSI at 62.    
 
At the hearing, the DOE submitted a copy of a recent credit report of the Individual.  The credit 
report, dated August 22, 2007, indicated that the Individual still had not resolved four of the nine 
delinquent debts identified by the OPM investigation.  Tr. at 9, 11-13, 19.  Moreover, two new 
delinquent debts appeared in the Individual’s credit record.  Tr. at 9-10, 13.  In several instances, 
the PSS testified that the Individual had promised to provide documentation of his assertions or 
of his subsequent satisfaction of debts, but had not done so.  Tr. at 17-18, 22-23, 33-34.   
 
At the hearing, the Individual testified that he was not reprimanded by either Employer A or 
Employer B.  Tr. at 42.  The Individual further testified that he had left both employers on good 
terms. Id.  The Individual testified that his financial difficulties have resulted from his having to 
support two sick parents.  Tr. at 42-43.  The Individual testified that most of his income goes 
towards supporting his parents.  Tr. at 49.  Interestingly, the Individual testified that “I have 
never had a judgment against me. Never.”  Tr. at 46.  The Individual also testified that he has 
actually paid off one of the outstanding debts appearing on the August 22, 2007, credit report.  
Tr. at 51.   
 
The record shows a well established long-term pattern of unpaid debts appearing on the 
Individual’s credit reports.  The Individual has variously attributed this pattern to an ex-fiancée’s 
fraudulent behavior, a case of mistaken identity, and “hard times” resulting from his support of 
his sick parents.  The Individual admitted that he had at least a year to investigate and resolve the 
reports of debts appearing in credit reports.  Tr. at 53.  Yet at the hearing, the Individual 
continued to maintain that he was unaware of some of the debts listed in the August 22, 2007, 
credit report.  Tr. at 52.  Moreover, the Individual has consistently claimed that he never incurred 
some of the debts in question, but has not submitted any documentation whatsoever that he has 
contacted these creditors and attempted to clear his name.  The Individual has claimed to have 
paid off other debtors, but has not submitted any documentation showing that he has done so.  
These facts suggest three possibilities, i.e., that the Individual is not being candid when making 
these claims, has not attended to a serious problem involving the reporting of his financial 
condition, or neglected his opportunity to resolve the serious doubts raised about his eligibility 
for an access authorization by the debts appearing in his credit reports.  None of these 
possibilities reflect favorably on the Individual’s judgment and reliability.  
 
Moreover, the evidence in the record shows that the Individual is not trustworthy.  Two past 
employers have, under oath, accused the Individual of using company credit cards for personal 
use.  One of those employers also claims that the Individual used a cell phone assigned to 
another employee to make personal phone calls that were, in turn, billed to the employer.3  The 
Individual has consistently denied these employers’ claims, but has offered no evidence, other 
than his denials, in support of these denials.   
 
As discussed above, the Individual also claimed that the debts appearing on his credit reports 

                                                 
3  Managers at both employers provided the OPM Investigator with sworn affidavits in support of these accusations.  
Exhibit 3 at 16-24.   Employers A and B are completely separate and independent of each other. 
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were fraudulently incurred by an ex-fiancée.  Yet the Individual has offered no evidence, 
other than his testimony, that any of his debts were actually incurred by this ex-fiancée, or that 
he has taken any action to address that situation. 
 
I note also that the Individual frequently contradicted himself in this proceeding.  For example, 
several of the credit reports in the record indicate that that a creditor (Creditor X) obtained a 
judgment against the Individual in 2002.  During the PSI, the Individual admitted that Creditor X 
had obtained a judgment against him for a past due credit card account in 2002.  PSI at 20-21.  
However, the Individual’s answers to the QNSP in 2005 indicated that the Individual had never 
been 90 days delinquent on a debt or had a court action filed against him. Exhibit 7 at 9.  
Moreover, at the hearing, the Individual emphatically testified that he had never had a judgment 
against him.  Tr. at 46.  This example shows conclusively that the Individual cannot be relied 
upon to provide truthful or accurate information.      
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning an individual=s eligibility for access authorization.   See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing 
(Case No. VSO-0154), 26 DOE & 82,794 (1997), aff=d, Personnel Security Review (Case No. 
VSA-0154), 27 DOE & 83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I 
must exercise my common sense judgment in deciding whether the individual=s access 
authorization should be granted after considering the applicable factors prescribed in 10 C.F.R. 
' 710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence 
of mitigation to resolve the security concerns raised by his long-standing financial 
irresponsibility and provision of false or misleading information.  After considering all of the 
evidence in the record, I find that he has not. 
 
Once a pattern of financial irresponsibility has been established, an individual must demonstrate 
a new pattern of financial responsibility in order to mitigate or resolve the security concerns 
raised by the established pattern of financial irresponsibility. Personnel Security Hearing (Case 
No. TSO-0170), 29 DOE & 82,811 (2006); Personnel Security Hearing (Case No. VSO-0108), 26 
DOE & 82,764 at 85,699 (1996).  In the present case, the Individual has not even begun to take 
the first steps necessary to establish a pattern of financial responsibility.  
 
The Individual=s testimony made it clear that he either did not have a clear picture of his current 
financial situation or was unwilling or unable to share it with me.  The Individual needed to 
submit a clear and specific listing of the sources and amounts of his current income.  Then the 
Individual needed to submit an accurate and detailed list of his current expenses and outstanding 
obligations and establish that he had prepared a budget that would meet his current obligations 
and make acceptable progress towards paying his outstanding obligations. Finally, the Individual 
needed to establish that he had implemented and followed the budget for a suitable time period.  
However, the Individual failed to establish that he had met any of these requirements.  
  
After considering the entire record, which shows that the Individual has a history of financial 
irresponsibility and has yet to establish a pattern of financial responsibility, I find that the 
questions about his financial responsibility have not been resolved in the Individual=s favor.  
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More importantly, because the Individual has continued to make false or misleading 
assertions throughout this proceeding, the security concerns raised about his trustworthiness 
remain unresolved.  

 
IV. CONCLUSION 
 
The evidence in the record paints a troubling picture of the Individual.  Over a long-standing 
period, the Individual has consistently failed to meet his financial obligations.  Moreover, the 
Individual has failed to be honest and candid with DOE Security officials.  These issues raise 
particularly serious doubts about the Individual=s credibility, judgment, reliability, and ability or 
willingness to obey rules and follow regulations. 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria F and L.  Therefore, the Individual has not demonstrated that 
granting him a security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, it is my opinion that the Individual's access 
authorization should not be granted at this time. The Individual may seek review of this Decision 
by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 

 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 27, 2007 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                              October 29, 2007 
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Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 21, 2007 
 
Case Number:  TSO-0509 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter “the Individual”) 
for continued access authorization.  This decision will consider whether, based on the testimony 
and other evidence presented in this proceeding, the Individual’s access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the DOE may suspend an individual’s access authorization where 
“information is received that raises a question concerning an individual’s continued access 
authorization eligibility.”  10 C.F.R. § 710.10(a).  After such derogatory information has been 
received and a question concerning an individual’s eligibility to hold an access authorization has 
been raised, the burden shifts to the individual to prove that “the grant or restoration of access 
authorization to the individual would not endanger the common defense and security and would 
be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).  The ultimate 
decision concerning eligibility is a comprehensive, common sense judgment based on a 
consideration of all relevant information, favorable and unfavorable.  10 C.F.R. § 710.7(a). 
 

II. BACKGROUND 
 
The Individual is employed by a contractor at a DOE facility. The Individual was arrested on 
March 25, 2006, for Driving While Intoxicated (DWI). The Individual reported this arrest to the 
local security office (LSO) at the DOE facility where he works.   
 
The Individual was referred to and examined by a DOE contractor psychiatrist (DOE 
Psychiatrist) in January 2007. In his evaluative report on the Individual, the DOE Psychiatrist 
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diagnosed the Individual as suffering from Alcohol Dependence, with Physiological 
Dependence, in Early Partial Remission.  
 
In April 2007, the LSO informed the Individual that his history of excessive alcohol use, the 
DOE Psychiatrist’s diagnosis of Alcohol Dependence, and his failures to provide accurate 
information to DOE clinicians and security officials constituted derogatory information that 
created a substantial doubt as to his continued eligibility for an access authorization under 10 
C.F.R. § 710.8(f), (j) and (l) (Criterion F, J and L respectively). April 2007 Letter from Manager, 
Personnel Security Division, to Individual (Notification Letter).  
 
A hearing was held in this matter.  At the hearing, the LSO presented one witness, the DOE 
Psychiatrist. The Individual offered his own testimony at the hearing.1  The LSO submitted 30 
exhibits (Ex. 1-30) for the record.   

 
III. FACTUAL FINDINGS 

 
The facts in this case are not in dispute. A brief summary is provided below. 
 
The Individual was arrested in June 1993 for Disorderly Conduct and four counts of Battery. Ex. 
16 at 25; Ex. 5 at 37. The Individual was later arrested in March 1997 for DWI. During this 
arrest, the Individual’s BAC was measured at 0.14%. Ex. 5 at 24, 34. 2 
 
The LSO conducted a personnel security interview (PSI) with the Individual in November 2001 
(2001 PSI) in which he stated that before the June 1993 arrest he had consumed approximately 
eight beers prior to the incident. Ex.  16 at 2.  He also described his arrest in March 1997 for 
DWI. Ex. 16 at 20-23.  In this PSI, the Individual expressed his intention not to consume alcohol 
and operate an automobile in the future. Ex. 16 at 37. 
 
The Individual signed a Questionnaire for National Security Positions form in January 2001 
(1/01 QNSP) in which he answered “No” to a question whether he had ever been charged with 
an offense related to alcohol. Ex. 21 at 7.  Later, in March 2002, the Individual signed another 
Questionnaire for National Security Positions form  (3/02 QNSP) in which he only reported his 
arrest in 1997. Ex. 20 at 7. 
 
During a 2002 examination by a DOE facility psychologist (Facility Psychologist), the 
Individual denied ever having been arrested for an alcohol-related charge. Ex. 10 at 2. The 
Individual was referred to a counselor regarding marital problems he was experiencing as well as 
his alcohol consumption. Ex. 5 at 148. The counselor recommended that the Individual reduce 
his alcohol consumption. After four visits, the sessions were ended. Ex. 5 at 147-49. The 
Individual did not reduce his alcohol consumption at that time. 
 
The Individual completed and signed various Questionnaires for National Security Positions in 
February 2004 (2/04 QNSP), December 2004 (12/04 QNSP) and November 2005 (11/05 QNSP).  

                                                 
1 The DOE Psychiatrist heard all of the testimony offered at the hearing. 
2 According to the Individual this charge was later dropped. Ex. 20 at 7. 
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In each of these Questionnaires, the Individual answered “No” to the question whether he had 
ever been charged with an offense related to alcohol. See Ex. 19, 18, 17 (respectively). 
 
In March 2006, the Individual was arrested for DWI. After reporting the arrest, the Individual 
was referred to a psychologist (Second Psychologist) for a psychological evaluation. Ex. 10. In 
his report dated June 28, 2006, the Second Psychologist noted that the Individual admitted lying 
twice to him concerning the March 2006 arrest. Ex. 10 at 3.  The Second Psychologist also noted 
that an examination of the available records indicated a pattern of lying, citing the Individual’s 
failure to reveal his alcohol arrests to the Facility Psychologist in 2002 and the Individual’s 
failure during a 2004 interview to reveal that he had been suspended from school and had 
fathered a son. Ex. 10 at 3. The Individual was subsequently placed on work restrictions in June 
14, 2006, which included random alcohol testing and complete abstinence from alcohol. Ex. 13; 
Ex. 14. 
 
The Individual made a decision to stop consuming alcohol on 
June 14, 2006, the same day he was placed on work restrictions. Transcript of Hearing (Tr.) at 
33. However, the Individual consumed two glasses of wine at his brother’s wedding on 
August 21, 2006 and a glass of wine during Thanksgiving of  2006. Tr. at 33-34. 
 
The LSO asked the Individual to complete a Letter of Interrogatory (LOI) in September 2006 
concerning his alcohol consumption. Ex. 11. In the LOI, the Individual admitted being 
“dishonest” with the Second Psychologist. Ex. 11 at 3.  The LSO subsequently conducted a 
personnel security interview with the Individual in November 2006 (11/06 PSI). Ex. 5. 
 
The LSO then referred the Individual to the DOE psychiatrist who conducted an examination of 
the Individual in January 2007. In his subsequent evaluative report dated January 18, 2007 
(Report), the DOE Psychiatrist diagnosed the Individual as suffering from “Alcohol Dependence, 
with Physiological Dependence, in Early Partial Remission.”  Ex. 3 at 9. The DOE Psychiatrist 
opined in the Report that for the Individual to demonstrate rehabilitation or reformation, he 
would have to enter into a two-year period of moderate outpatient treatment, such as Alcoholics 
Anonymous while abstaining from alcohol during that two-year period. Ex. 3 at 12.  
 

IV. ANALYSIS 
 

  A. Criteria F and L 
 
Criterion F pertains to information that a person has “[d]eliberately misrepresented, falsified, or 
omitted significant information from a Personnel Security Questionnaire, a Questionnaire for 
Sensitive (or National Security) Positions, a personnel qualifications statement, a personnel 
security interview, written or oral statements made in response to official inquiry on a matter that 
is relevant to a determination regarding eligibility for DOE access authorization, or proceedings 
conducted pursuant to Sec. 710.20 through Sec. 710.31.”  10 C.F.R. § 710.8 (f). Criterion L 
refers to information indicating that an individual has “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy . . . .” 10 C.F.R. § 710.8(l).  The derogatory information cited for both Criteria 
overlaps and consists of the Individual’s failure to give accurate information in a number of 
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QNSPs as well as the Individual’s admitted dishonesty in failing to provide accurate information 
during various interviews.  
 
A review of the record shows that the LSO had more than sufficient evidence to invoke Criteria 
F and L in the present case.  In the 1/01 QNSP, 2/04 QNSP, 12/04 QNSP and 11/05 QNSP, the 
Individual answered “No” when asked if he had ever been arrested for an alcohol-related charge.  
The Individual has also admitted trying to deceive the Second Psychologist during an 
examination in March 2006. Tr. at 30-31. At the hearing, the Individual admits not accurately 
filling out the various QNSPs because “I was just afraid that it would harm my trying to get my 
Q clearance. . .” Tr. at 28.  
 
The Individual asserts that all of the misrepresentations are related to his alcohol consumption 
and that since his difficulties with regard to his last DWI arrest, he has been scrupulously honest 
with DOE. Tr. at 28-29, 31. He testified that in his latest QNSP completed in January 2007, he 
has listed all of his alcohol-related arrests. Tr. at  28. He further testified that at his second 
meeting with the Second Psychologist, he voluntarily admitted that he had lied in their first 
meeting. Tr. at  30-31. 

Based on the evidence presented to me, I do not find that the Individual has mitigated the Criteria 
F and L derogatory evidence presented by the LSO. There is no obvious medical or other type of 
expert that an individual can produce to support rehabilitation from falsification. A Hearing 
Officer must therefore look at the statements of an individual and facts surrounding the 
falsification in order to assess whether the individual has rehabilitated himself from the 
falsehood and whether granting or restoring the clearance would pose a threat to security. 
Personnel Security Hearing (Case No. VSO-0255), 27 DOE ¶ 82,801 at 85,816 (1999); see 
Personnel Security Hearing (Case No. VSO-0327), 27 DOE ¶ 82,844 (2000); In the present case, 
the Individual’s most recent falsification occurred in June 2006, only approximately 14 months 
from the date of the hearing. The extent of the falsifications have extended over a four-year 
period from 2001 through 2006. Further, I find the Individual’s pattern of falsification to be 
intimately connected to his difficulties with alcohol. As I will discuss below, the Individual’s 
alcohol problem is still not completely resolved thus potentially putting him at risk not to be 
honest in the future concerning his alcohol use.  I cannot at this time find that the Criteria F and 
L concerns related to the Individual’s honesty have been sufficiently mitigated.  

  B. Criteria J 
 
   1. Security Concern 
 
Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. 710(j). In the present case, the 
LSO has sufficient grounds to invoke this criterion given the DOE Psychiatrist’s diagnosis of 
Alcohol Dependence.   
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   2. Hearing Testimony 
 
The DOE Psychiatrist, at the hearing, testified that the Individual had a history of “fairly severe” 
alcohol-related problems. He further testified that the Individual began to consume alcohol at a 
relatively early age (16), a negative prognostic factor, and that he had a family history of 
alcoholism. Tr. at 9-10. Additionally, the Individual had several alcohol-related arrests and had a 
significant level of denial concerning his alcohol problem, as evidenced by his failure to admit to 
alcohol-related arrests in the QNSPs. Tr. at  9-12. The DOE Psychiatrist also noted that the 
Individual continued to consume alcohol even after being placed on a work restriction that barred 
his use of alcohol, and that the Individual admitted during the interview that he had developed 
tolerance to the effects of alcohol during one period in his life. Tr. at 11-12. The DOE 
Psychiatrist also found significant the fact that the Individual informed him that his alcohol use 
was “70 percent” of the reason that his marriage ended. Tr. at 12.  The DOE Psychiatrist 
concluded that the above-mentioned facts led him to diagnose the Individual as Alcohol 
Dependent. Tr. at 12-13.   
 
The Individual testified that he believes that he has an alcohol problem. Tr. at 36. His current 
plan is to avoid consuming alcohol and to avoid contact with it. Tr. at 34. The Individual testified 
that he believes that continued abstinence from alcohol is his only chance to regain his security 
clearance. Tr. at 35. With regard to his current period of abstinence, the Individual testified that 
he was relying on his own will-power and his spiritual faith to avoid consuming alcohol and had 
not sought any type of professional treatment program or a group such as Alcoholics 
Anonymous.  Tr. at 35-36. The Individual asserted that his current girlfriend and his family are 
positive sources of support and testified that they are fully aware of his alcohol problem. Tr. at 
36-37, 39. He believes that his participation in various church activities also helps him to avoid 
consuming alcohol. Tr. at 38-39. As part of this participation, he speaks to young people at 
church concerning the misuse of alcohol. Tr. at 37.  If he experienced a personal adversity in the 
future, he would seek counsel from one of the professional counselors who are available at his 
workplace. Tr. at  44. 
 
After listening to the Individual’s testimony, the DOE Psychiatrist testified that while the 
Individual, as of the date of the hearing, has approximately 14 months without significant 
alcohol-related problems and nine months of sobriety, he still believes that a two-year period of 
abstinence plus some sort of treatment program would be the minimum required before the 
Individual could show reformation or rehabilitation, and that the Individual has not met that 
recommendation. Tr. at 48. He believes that the Individual is “off to a good start” but cannot be 
considered rehabilitated. Tr. at 49-50. 
 
   3. Analysis 
 
The evidence before me establishes that the Individual has a significant alcohol problem. The 
DOE Psychiatrist’s opinion is strongly supported by the evidence before me. The Individual 
himself has stated his own belief that he has an alcohol problem. The sole question before me is 
whether the Individual has shown sufficient rehabilitation or reformation from his alcohol 
problem. As discussed below, I find that the Individual is not sufficiently rehabilitated or 
reformed to resolve the security concerns raised by his alcohol problem. 
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The DOE Psychiatrist recommended abstinence for a period of two years plus an outpatient 
treatment program. As of the date of the hearing the Individual had nine months of abstinence 
(from his last consumption of alcohol on Thanksgiving 2006), based upon his own 
uncorroborated testimony.  Significantly, the Individual has not sought any type of treatment 
program for his alcohol problem. While the Individual’s testimony indicates he has abstained 
from alcohol for nine months as of the date of the hearing and has some positive factors such as 
family and spiritual support, these considerations do not outweigh the relatively recent beginning 
of his abstinence, the lack of any type of outpatient treatment, and the lack of additional evidence 
to support his testimony as to his current period of abstinence. Consequently, I cannot find that 
he has mitigated the security concerns raised by his alcohol problem.  
 

V. CONCLUSION 
 

As explained above, I cannot find that the security concerns under Criteria F and L related to the 
Individual’s failure to provide accurate information to the DOE have been resolved. Nor can I 
find that the Criterion J concern related to the Individual’s past excessive alcohol misuse has 
been resolved.  Therefore, I cannot conclude that restoring the Individual’s access authorization 
“would not endanger the common defense and security and would be clearly  consistent  with  
the national  interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s access authorization 
should not be restored.  The parties may seek review of this Decision by an Appeal Panel under 
the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: October 29, 2007 
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Case Name:  Personnel Security Hearing  
 
Date of Filing:  June 26, 2007 
 
Case Number:  TSO-0510   
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  In this Decision, I will consider whether, on the basis of the 
testimony and other evidence in the record of this proceeding, the individual’s access 
authorization should be restored.  For the reasons discussed below, I have determined that the 
individual’s access authorization should be restored. 
 
I.  Background 

The individual has held a Department of Energy (DOE) access authorization for a number of 
years.  Late in 2005, the individual disclosed to his supervisor that he had been accessing 
inappropriate internet websites from the computer at his work station.  This disclosure was 
forwarded to the local DOE security office (LSO), which conducted a Personnel Security 
Interview (PSI) with the individual.  The LSO determined that the individual’s admission 
constituted derogatory information that created a substantial doubt about his eligibility for an 
access authorization.  Because the security concerns remained unresolved after the PSI, the LSO 
proceeded to obtain authority to initiate an administrative review proceeding.   

The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that his access 
authorization had been suspended on the basis of information that created a substantial doubt 
concerning his eligibility for access authorization.  The Notification Letter included a statement 
of that derogatory information and explained how the information fell within the purview of one 
potentially disqualifying criterion, Criterion L, which is set forth at 10 C.F.R. § 710.8(l).1  The 
letter further informed the individual that he was entitled to a hearing before a Hearing Officer in 

                                                 
1 Criterion L relates, in relevant part, to information that a person has “engaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or undue duress 
which may cause the individual to act contrary to the best interests of national security . . .”  10 C.F.R. § 710.8(l).  
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order to resolve the substantial doubt regarding his eligibility for access authorization.  The 
individual requested a hearing, and the LSO forwarded the individual’s request to the Office of 
Hearings and Appeals (OHA).  The Acting Director of OHA appointed me as the Hearing 
Officer in this matter. 

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, a treating psychologist, two supervisors, the LSO personnel security 
specialist who conducted the PSI, and two individuals who were involved in the investigation 
into the individual’s misuse of his computer.  The DOE submitted six exhibits before and during 
the hearing, and the individual submitted one four-page exhibit before the hearing.  A transcript 
of the hearing was produced and will be hereinafter cited as “Tr.”   
 
II.   Regulatory Standard 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  The Hearing Officer’s role in this proceeding is to evaluate the evidence 
concerning the individual’s eligibility for access authorization presented by the agency and the 
individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  Part 710 
generally provides that “[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all relevant information, favorable and unfavorable, 
as to whether the granting or continuation of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  Any doubt as to the 
individual’s access authorization eligibility shall be resolved in favor of national security.”  
10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this decision:  the 
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct; the 
individual’s age and maturity at the time of the conduct; the voluntariness of the  individual’s 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant factors.  
See 10 C.F.R. §§ 710.7(c), 710.27(a).  The discussion below reflects my application of these 
factors to the testimony and evidence presented by both sides in this case.  
 
III.   Findings of Fact  
 
The facts in this case are not in dispute.  After the individual’s mother-in-law died, his wife 
temporarily moved to another part of the country to take care of her father.  Tr. at 9.  The 
individual remained behind, working and taking care of their children.  Id.  The wife extended 
her stay with her father repeatedly, and returned rarely to visit her husband and children.  PSI 
(DOE Ex. 2) at 7, 22.  Ultimately, in 2000, the individual left his job and moved his family to 
unite with his wife and father-in-law.  Id.  He then secured a position at a DOE facility and, 
within a year, was granted an access authorization.  Id. at 7-8.  In October 2005, his father-in-law 
died.  Id. at  17.  Shortly after that event, the individual disclosed to his supervisor that he had 
been spending part of his work day using his work computer to view websites that contained 
adult material and photographs and to participate in on-line “chat rooms,” in which he would 
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communicate by computer with unknown individuals on a variety of topics.  Id. at 5, 8-10, 13-
14.  He sought counseling for this behavior through the Employee Assistance Program.  Id. at 32. 
 
The individual’s employer then investigated the conduct he disclosed to his supervisor.  A cyber-
security investigator conducted an interview of the individual and an examination of the internet 
websites that had recently been accessed from the individual’s work computer.  The cyber-
security investigator produced an Investigative Report (DOE Ex. 1), in which he found that 
during the 17 workdays between September 1 and October 10, 2005, the individual had directly 
entered 92 websites containing adult material, many of them multiple times.  Tr. at 80.  The 
investigator also reported that the individual’s use of instant messaging alone, without including 
the time he spent accessing adult sites, far exceeded the one hour per week that he had informed 
the investigator he was spending engaging in computer abuse.  Id. at 81, 83-84.  In addition, the 
individual had spent considerable time on other websites, including eBay.  Id. at 125.  On the 
basis of that information, his employer suspended the individual from work without pay for 30 
days.  PSI at 34.  The report was also provided to the LSO, which then conducted a PSI of the 
individual.  During the PSI, the individual stated that he had viewed pornographic information on 
the internet for most of his adult life, beginning when he was 19 or 20 years old, at which time 
the internet was a novelty.  Id. at 67-68.  After he was married and had a family, he engaged in 
this activity at home only when his wife was not home and when his children were asleep.  Id. at 
67-68.  He did not view pornographic material on the internet from a work computer until he 
began his current job, at which he felt bored, trapped, and isolated.  Id. at 5, 8, 73.  He also 
admitted that he had participated in chat rooms while at work, including dating services.  Id. at 
14.   
 
The evidence in the record indicates that the individual stopped viewing pornographic material 
and participating in chat rooms while at work on the day he self-reported these activities to his 
supervisor, approximately two years before the hearing.  The individual, by his own 
acknowledgment, continues to view pornographic material from his home computer.  
 
IV.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I 
have determined that the individual’s access authorization should be restored at this time. I find 
that restoring the individual’s access authorization would not endanger the common defense and 
security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The 
specific findings I make in support of this decision are discussed below. 
 
A.  Derogatory Information and Associated Security Concerns  
 
According to the Notification Letter, the derogatory information that raised the LSO’s concerns 
relate to the individual’s use of his work computer to view adult websites, including 
pornographic material, and to participate in on-line chat rooms, in which he disclosed sensitive 
work-related and personal information.  In the LSO’s view, the individual’s behavior, not only 
with regard to misusing his work computer, but also with regard to discussing the matter with 
others, present three categories of concerns that fall within Criterion L.  First, the LSO contended 
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that the individual’s misuse of his work computer is unusual conduct that raises concerns about 
his “honesty, judgment, reliability, and ability to be trusted.”  It also contended that the 
individual’s extensive history of such behavior represents “misuse of Information Technology 
Systems.”  A second source of the LSO’s concern about the individual’s honesty was instances 
in which the individual minimized the extent of his computer misuse when discussing his 
behavior with his supervisor and later with the cyber-security investigator, and in which he 
denied any recollection of having “access[ed] any inappropriate internet sites after” he had 
disclosed his computer misuse, though the investigative report documented that he had visited 
eBay later on the same day of his investigation.  Finally, two distinct sets of facts rendered him 
susceptible to pressure, coercion or duress:  not fully disclosing his computer use to his wife, in 
the LSO’s opinion, subjected him to the possibility of blackmail by anyone who might threaten 
to reveal to his wife facts that he had kept from her, and revealing information about his work 
and personal life to strangers made him susceptible to pressure or duress from a person who 
might seemingly offer him sympathy, while in reality might be engaging in counterintelligence 
activities to gather information from the individual. 
 
Criterion L concerns that arise from computer misuse and failure to provide full, frank and 
truthful answers to investigators generally call into question an individual’s self-control, 
judgment, or willingness to abide by rules and regulations.  See Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) at Guidelines E 
and M; Personnel Security Hearing, Case No. TSO-0422, 29 DOE ¶ 83,017 (March 7, 2007) 
(improper use of government-issued computer).  I find that the individual’s personal conduct 
described above constitutes derogatory information that raises questions about the individual’s 
honesty, reliability, and trustworthiness, and rendered him susceptible to pressure, coercion, or 
duress under Criterion L.   
 
B.  Mitigating Evidence  
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning an individual’s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. TSO-0508), 29 DOE ¶ 83,091 (November 27, 2007) (and cases cited therein).  Rather, 
I must exercise my common-sense judgment in deciding whether the individual’s access 
authorization should be granted after considering the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c).  Therefore, I must consider whether the individual has produced sufficient evidence 
of mitigation to resolve the security concerns raised by his unusual conduct. 
 
1.  The Individual’s Honesty, Reliability and Trustworthiness 
 
The individual recognized he was engaging in “destructive behavior” by using his work 
computer to view pornographic materials and participate in chat rooms.  At the time he was 
doing this, he now states, he would not have cared if he had been caught and fired for these 
transgressions.  PSI at 10.  He was unhappy with his job and with his marriage, and had he been 
terminated, he felt he could have returned to the part of the country he considers home and to a 
position more in line with his career.  Id. at 17.  After his father-in-law died, he underwent a 
change of heart.  He came to the realization that he now cared about his marriage and lifestyle:   
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Even though [my wife] was very sad . . ., I could tell that . . . she needed me in her 
life . . . and in talking to [the ESP counselor], I found out that it’s typical that 
during some traumatic event that people want to start their life anew, or 
something like that, and I think that’s what happened to me.  I just realized that, 
you know, [engaging in destructive behavior] is dumb. . . . I think it took that 
particular event for me to say, “I can’t do this anymore.”   

 
Id. at 18.  According to the individual, that was the motivation for him to step forward and 
acknowledge his transgressions.  Id.  At the same time, he and his wife began a slow process of 
reconciliation.  Id. at 31.   
 
It is to the individual’s credit that he voluntarily reported his behavior to his supervisor.  Even 
though before his father-in-law died, he had apparently been indifferent as to whether he might 
get caught misusing his computer, after his change of heart, he felt it incumbent upon him to 
report his wrongdoing.  Tr. at 210.  The individual’s treating psychologist, an employee of the 
facility’s employee assistance program, testified that the father-in-law’s death may well have 
triggered the individual’s change of heart:   
 

The idea is that motivation to change is brought about by insight or . . . some 
cognitive dissonance . . . or distance between where one is and where one wants 
to be, and so the death of someone close can bring one in touch with . . . more 
[internal] factors or more moral or ethical issues in life, and so it’s very likely that 
that could have brought some insight into his life. 

 
Id. at 302-03.    
 
I also find it much to the individual’s credit that he sought out counseling for his aberrant 
behavior.  His treating psychologist presented his professional assessment through his testimony 
at the hearing.  The psychologist explained that he found no psychiatric diagnosis that applied to 
the individual.  Id. at 292.  Rather, he formed the opinion that the individual “has some impulse 
control issues that . . . when we concluded [the course of counseling] he had some insight about 
and was able to manage.”  Id. at 293.  The focus of the counseling was the individual’s viewing 
of pornography at work, not the matter of pornography in general.  Id.  The psychologist 
explained that, as a clinical psychologist, he addresses whether a behavior causes dysfunction or 
distress.  Id. at 283.  Although the individual’s use of pornography at work was causing him 
difficulties, his use at home was not, and they did not address such use directly in the course of 
the counseling.  Id. at 281-83.  The psychologist further testified that the individual now 
monitored himself, which, in conjunction with his working conditions, placed him at low risk of 
resuming inappropriate computer use while at work.  Id. at 284-85.  Finally, the psychologist 
expressed his opinion that the individual did not need continued counseling or treatment 
regarding his impulse control disorder.  Id. at 300-01. 
 
In addition to the counseling the individual received, he is also subject to external controls on his 
computer usage at work.  His supervisors directed that the monitor at his workstation face the 
door of his workstation, and established rules regarding his use of the internet.  PSI at 36-43.  
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The individual stated in his PSI that he has complied with those rules and established some of his 
own.  For example, his supervisors advised him not to use Yahoo as a search engine, in order to 
avoid any appearance that he might be gaining access to adult websites through that search 
engine; he decided to avoid all search engines.  Id. at 37-38, 41.  In addition, as a result of this 
current process, the individual is now aware that all employees’ internet access and instant 
messaging are monitored daily by his employer.  Tr. at 54 (testimony of cyber-security scanner).   
On the other hand, the individual is not aware that his employer has taken any steps to block 
access on his work computer to any portion of the internet, other than those site-wide controls 
that affect all computers at his location.  Id. at 313-14.  Therefore, refraining from visiting 
websites he formerly frequented involves a degree of self-control as well.  I have considered 
these forms of oversight along with the treating psychologist’s assessment that the individual 
now has the internal motivation to refrain from viewing pornography and engaging in other 
inappropriate computer activity at work and, in addition, the evidence that the individual has not 
visited any inappropriate internet sites at work in roughly two years.  It is my opinion that the 
risk of the individual resuming such activity is extremely low.2   
 
A broader concern also arises from the individual’s computer abuse.  A person who chooses not 
to follow established rules and policies may be more likely to ignore rules that apply to the 
safeguarding of classified material.  In this case, the individual has acknowledged that he was 
aware that his computer usage at work did not comply with company policies.  PSI at 12.  He 
ignored those rules by engaging in his chosen behavior.  There is no evidence in the record, 
however, that the individual has behaved in an unlawful or incautious manner in any other aspect 
of his life.  After considering the record before me, however, I cannot conclude that his 
workplace computer abuse demonstrates a significant risk that he might fail to respect other laws 
and policies that govern conduct, particularly those that concern the handling of classified 
material. 
 
Regarding the other circumstances that raised concerns for the individual’s honesty, the evidence 
in this proceeding mitigates those concerns.  There is no dispute that, even as he admitted his 
inappropriate use of his work computer to his supervisor, the cyber-security investigator, and his 
wife, the individual minimized the amount of time he spent on that activity.  To his credit, there 
is no evidence that he continued to downplay his involvement with pornography or instant 
messaging, or was otherwise not candid, in his communications with the LSO.   Nevertheless, 
the fact remains that his initial disclosures of his misconduct were less than full ones.  When 
questioned about the individual’s behavior under these circumstances, the treating psychologist 
stated, “That seems like a pretty normal response” due to the embarrassing nature of the matter.  
Tr. at 302.  He further stated that the individual’s minimization did not alter his opinion that the 
individual was at low risk for resuming his computer abuse at work.  Id. 
 

                                                 
2   The DOE security concern, as set forth in the Notification Letter, is only with the individual’s use of his computer 
at work to view and discuss material of an adult nature.  The DOE expresses no concern with regard to the 
individual’s use of his home computer for this purpose.  Personnel Security Hearing (Case No. TSO-0422), 29 DOE 
¶ 83,017 at 86,809 n.9 (March 7, 2007); Personnel Security Hearing (Case No. VSO-0212), 29 DOE ¶ 83,002 at 
86,739 n.2 (February 6, 2007).  I note, however, that the individual has taken measures to conceal the fact of his 
home usage, which will be addressed below. 
 



 - 7 -

Finally, the individual offered the following explanation of his visiting the eBay website later on 
the same day as his interview with the cyber-security investigator.  The LSO’s stated concern 
with regard to this event arises from statements the individual made during the PSI.  When asked 
whether he had accessed any inappropriate sites after he made his disclosure to his supervisor, 
the individual stated that he had not.  PSI at 57.  When asked whether he had accessed the eBay 
website after he made his disclosure to his supervisor, the individual stated, “Not to my 
knowledge.”  Id. at 58.   The LSO contends in its Notification Letter that these responses raise 
questions regarding the individual’s honesty, because the Investigative Report revealed that he 
had in fact accessed eBay for more than one hour after the investigation. Investigative Report 
at 4.3  At the hearing, the individual explained that, at the PSI, he denied visiting any 
inappropriate websites after his disclosure to his supervisor because he “would never have 
considered eBay as an inappropriate website.”  Tr. at 237.  Moreover, he testified that he did not 
recall that particular visit to eBay.  Id. at 239.  He testified that he and co-workers used eBay as a 
resource for seeking hard-to-find replacement parts for some of the outdated equipment at his 
worksite.  Id. at 237.  His supervisor testified that he encouraged his workers to engage in this 
activity.  The individual admitted, however, that he visited eBay for personal as well as for work-
related shopping. Id. at 157.  Nevertheless, given that his supervisor has on occasion instructed 
him and his co-workers to use the eBay website for work purposes, it strikes me as reasonable 
that he may not have considered such visits inappropriate, nor recalled any one particular visit to 
eBay, at the time of the PSI.  Considering the voluntary manner in which he brought his 
computer abuse to light, and his candor during the PSI, I cannot find that these two statements 
that the individual made during his PSI are additional evidence of his lack of honesty. 
 
I find that the individual is at low risk for resuming his practice of accessing inappropriate 
internet sites at work.  I also find that the individual is highly unlikely to be less than forthright in 
the future in his furnishing of information with regard to personnel security determinations.  
Based on the record before me, I find that the individual has mitigated the LSO’s security 
concerns about his honesty, reliability, and trustworthiness. 
 
2.  The Individual’s Susceptibility to Pressure 
  
The LSO determined that the individual might be susceptible to pressure, coercion or duress 
because he had stated during the PSI that he had not explained to his wife the extent and 
frequency of his inappropriate computer activity that led to his suspension.  Notification Letter.   
He reported at that time he had never told his wife that the inappropriate activity included the 
viewing of pornography, but he knew that she suspected that to be the case.  PSI at 54.  He also 
stated that she was not aware that he was engaging in this activity more than merely during his 
lunch break.  Id. at 55.  He did not personally believe that viewing pornographic material was 
morally reprehensible, nor had it caused any problems at work or at home.  Id. at 58.  Although 
he acknowledged that his wife did not approve of his viewing pornography on the internet, this 
difference of opinion was not a matter of contention in their marriage.  Id. at 69-70.    
Nevertheless, as the personnel security specialist testified at the hearing, his wife’s opposition to 

                                                 
3   The LSO apparently decided that the individual’s statements did not give rise to an additional concern under 
10 C.F.R. §710.8(f), which relates to information that the individual has “[d]eliberately misrepresented, falsified, or 
omitted significant information from a . . . personnel security interview . . .” 
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pornography contributes to the individual’s vulnerability, because he would prefer to conceal 
such activity from her.  Tr. at 230-31.   
 
The wife provided compelling testimony at the hearing.  She clearly stated that the individual 
had offered to explain the full extent of his involvement with inappropriate internet usage, but 
she had told him that she did not want to know the details. 
 

And, honestly, in [my husband’s] defense, I said, I don’t . . . need to know that.  
He said, how much of this do you want to know about?  And I said, you tell me 
that it was a problem, you’ve told me that you went to someone for help, you told 
me that you are not doing that anymore, that you felt terrible about it, you were 
embarrassed about it; I don’t need to be your babysitter.  We’ve been married for 
twenty years, . . .  When he tells me something I believe him. . . .  We’ve both 
made some mistakes, . . . let’s get past it and move on with our lives. . . . I didn’t 
want to know a lot of detail about it, knowing that maybe it would upset me, 
maybe it wouldn’t, but we were at a point where enough is enough.  
 

Id. at 23, 24.   She further stated that, if she were to learn more details of her husband’s viewing 
choices in the past, she would cope with it.  More important, she believed that her husband 
recognized that she would cope with it.  Id. at 36-37.   She testified that, in the course of their 
marriage, they have kept information from each other “to not hurt each other or to not upset the 
balance or make things tough at home.”  Id. at 31-32.  Their communication skills were poor for 
many years of their marriage, but they have improved in the last few years.  Id.  at 45.  By the 
time of the hearing, though, the individual’s wife felt that they had a more open dialogue:   
 

So whatever comes out of this, whatever web sites you may have—tell me 
whatever things you may have said to whoever, I can [handle] that now.  I can 
say, okay, this concerns me, this upsets me, and here’s why.  And, he said well, 
here’s what I thought, here’s why I did that.  And at least there’s some dialogue 
there.  Not to say that everything’s going to be rosy, that—it won’t be.  And this 
hasn’t been a pleasant experience for any of us, I’m cure, but I think it’s important 
for [the hearing officer] to know where I’m coming from, and that [my husband] 
knows he doesn’t have to protect me from this, and that we do what we can and 
we move on at what’s best for us. . . .  [B]ut the two things I would never question 
is [my husband’s] loyalty.  I know what he’s done he’s done to protect me.  He 
could have made it easier on himself, but he tried to make it easier on me.  I think 
that speaks for his character.   

 
Id. at 50, 51.   
 
The individual and his wife each testified that even though the individual might prefer to keep 
certain information from his wife, he would not do so if it required breaking laws.  The wife 
drew a distinction between “[s]aving someone’s feelings or giving them one less thing to worry 
about” and risking a career or the family’s future by succumbing to blackmail, and she was 
adamant that her husband would never take such risks.  Id. at 31-32.  The individual stated the 
same thought differently:  “I do have a deep desire to protect my wife and her feelings.   I do not 



 - 9 -

have a desire to break any laws or perform any acts that are against the security of our nation, 
and I would never do that to protect my wife.”  Id. at 329.  The LSO emphasized evidence that 
the individual had not, even as of the hearing, fully disclosed to his wife the scope of his 
inappropriate computer usage.  Id. at 37-38.  After considering the individual’s wife’s moving 
testimony, I am convinced that the individual would make any necessary disclosure regarding 
such activity to his wife rather than yield to pressure to keep it from her.4    
 
The individual’s behavior in chat-room settings underlies the LSO’s final concern for his 
susceptibility to pressure, coercion and duress.  At the hearing, the individual emphasized that 
the information he revealed to unknown persons in chat rooms about his profession and duties 
was all publicly available, and referred to electronic “pages” from his employer’s website to 
support that statement.  Indiv. Exs.; Tr. at 235-36; see PSI at 16, 51.  The personnel security 
specialist testified that the individual’s susceptibility to pressure, coercion, or duress did not arise 
from the individual’s revealing non-public information about his work, but rather from his 
revealing his unhappiness in his personal life.  Revealing such personal information and feelings, 
when combined with the public information about his work, created an operational security 
concern that was not evident to the individual at the time under the following scenario.  Someone 
skilled in counterintelligence could recognize that the employee had access to classified 
information by the nature of his position.  Such a person could offer the individual support and 
consolation by playing to his personal vulnerabilities, and gain his trust in this manner.  The 
individual might then feel comfortable revealing sensitive information to the person when he 
otherwise would not.  Tr. at 220-21.  The individual admitted at the hearing that he had not 
realized until then that the information he had revealed about his personal situation had rendered 
him vulnerable in the manner the personnel security specialist described.  Id. at 255.  The 
scenario described by the personnel security specialist in her testimony, while improbable, is 
clearly possible, and explains why the individual’s disclosures in chat rooms raised a concern for 
the LSO.  However, there is no evidence in this proceeding that the scenario came to pass.  
Moreover, now that the individual is aware of this potential vulnerability and, in any event, no 
longer visits chat rooms, there is virtually no likelihood that it might happen in the future.   
 
V.  Conclusion 
 
As explained in this Decision, I find that the local DOE security office properly invoked 
10 C.F.R. § 710.8(l) in suspending the individual’s access authorization.  For the reasons 
described above, I find that the individual has sufficiently mitigated those security concerns.  I 

                                                 
4   The record contains evidence that the individual has not disclosed to his children that he has viewed pornography.  
PSI at 55-56; Tr. at 30, 243.  During the PSI, the individual stated that he would not want his children to know that 
he has viewed pornography, because he did not want his children to know that he, as their father, had any flaws.  PSI 
at 56.  At the hearing, the personnel security specialist testified that, in her opinion, withholding this fact from his 
children rendered him susceptible to blackmail or similar pressures.  Tr. at 202, 212, 232-33.  The individual 
testified at the hearing that his children were now 13 and 19 years old, and that he would have no problem with his 
children knowing that he views pornography online.  Id. at 243-44.  The LSO did not cite this matter as a security 
concern in the Notification Letter, and thus the individual was not on notice to prepare a response to this concern.  
Nevertheless, I believe the likelihood is extremely low that individual would disclose classified material rather than 
speak openly to his children, in response to threats of blackmail, duress, coercion or other forms of pressure.  I base 
my assessment of this matter on the evidence before me and after considering the individual’s demeanor and 
credibility at the hearing. 
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therefore find that restoring the individual’s access authorization would not endanger the 
common defense and security and would be consistent with the national interest. Accordingly, I 
have determined that the individual’s access authorization should be restored at this time.  The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 8, 2008 



  10 C.F.R. Part 710. 1/

  10 C.F.R. § 710.5(a). 2/
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Name of Case: Personnel Security Hearing
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This Decision concerns the eligibility of  XXXXXXXXXXXXX  (the Individual) to possess an
access authorization under the Department of Energy (DOE) regulations entitled “Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  Access authorization is defined as an administrative determination1/

that an individual is eligible for access to classified matter or is eligible for access to, or
control over, special nuclear material.    The Individual’s access authorization was denied2/

by DOE on June 4, 2007, on the basis that the individual failed to provide accurate
information on his November 2005 Questionnaire for National Security Position (QNSP).
After reviewing the evidence before me, I find the Individual’s access authorization should
not be granted.

I. Background

The Individual did not list any arrests or outstanding debts on the QNSP he signed on
November 9, 2005.  On September 13, 2006, the Individual was interviewed by the Local
Security Office (LSO).  During the interview, the Individual admitted to a number of arrests
and outstanding debts that he had not revealed on his QNSP.  Among the arrests omitted
by the Individual were a 1996 Unruly and Aggravated Assault charge where he had
originally been charged with Driving Under the Influence; a 1996 Destruction of Property,
Underage Consumption of Alcohol, and Reckless Endangerment; and a 2001 Domestic
Violence, Public Intoxication, Resisting Arrest, and Disturbing the Peace.  On June 4, 2007,
the LSO issued a Notification Letter to the Individual, indicating the Individual’s failure
to truthfully complete his QNSP created a substantial doubt as to the Individual’s eligibility
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   10 C.F.R. § 710.8(f).3/

   Id. 4/

  10 C.F.R. § 710.25(a), (b).  5/

  10 C.F.R. § 710.25(g). 6/

for an access authorization under Criteria F.   Criterion F refers to information indicating3/

that an individual “deliberately misrepresented, falsified, or omitted significant
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or
National Security) Positions, a personnel qualifications statement, a personnel security
interview, written or oral statements made in response to official inquiry on a matter that
is relevant to a determination regarding eligibility for DOE access authorization.”4/

Upon receipt of the Notification Letter, the Individual requested a hearing.  The OHA
Acting Director appointed me as the Hearing Officer in this case.   I convened a hearing5/

in this matter.6/

At the hearing, the Individual represented himself with help from his union representative.
He offered his own testimony; the testimony of his union representative, a co-worker; and
his supervisor.  The Individual entered one exhibit into the record, and the LSO entered
seven exhibits into the record.  

II. The Hearing

A.  The Individual

The Individual testified that when he completed his QNSP, he misunderstood the question
about his arrests.  Hearing Transcript at 21 (Tr.).  According to the Individual, his employer
told him to submit information about any arrests which had occurred within the past seven
years. Tr. at 21.  He did not understood that if alcohol were involved in an arrest, the
question on the QNSP required him to disclose all arrests, no matter when the arrest
occurred.  Tr. at 21-22.  The Individual further testified that he had forgotten about some
of his arrests until the Personnel Security Specialist reminded him of the details during the
Personnel Security Interview (PSI).  Tr. at 22.  

At the hearing, the Individual could not explain why he failed to list his overdue financial
obligations on the QNSP.  Tr. at 23.  He testified that he was aware of those obligations.
Tr. at 23.  The Individual testified that he paid off all his outstanding debts soon after his
PSI.  Tr. at 23.  
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  10 C.F.R. § 710.10(a). 7/

The Individual testified that he prepared two drafts of his QNSP, because his employer lost
the first draft that he provided.  Tr. at 20.  His mother helped him complete both forms
because he is not particularly adept at recalling specific dates.  Tr. at 20.  He gave the
second draft to his employer.  His employer had his QNSP typed.  He signed the typed
QNSP on November 9, 2005.  The Individual testified that he could not recall whether he
provided additional information on the draft QNSP he provided to his employer.  Tr. at
33.  

B.  The Union Representative

The Union Representative testified that the Individual is a “really great guy.”  Tr. at 8.  The
Union Representative testified that when he turned in his own draft QNSP to his employer,
his employer had it re-typed.  The Union Representative testified that after his QNSP was
re-typed he was given the last page to sign.  Tr. at 12.  When the Union Representative was
interviewed at his PSI, he realized information on his QNSP did not accurately reflect the
information he provided on his draft QNSP.  Tr. at 15.  

C.  His Supervisor

The Individual’s supervisor testified that he has known the Individual approximately two
years.  Tr. at 15.  The supervisor testified that the Individual is a good worker and a good
team player.  Tr. at 16. He believes the Individual now recognizes his responsibilities and
has matured.  Tr. at 16.  

III.  Standard of Review

Under Part 710, DOE may deny an individual’s access authorization where “information
is received that  raises a question concerning an individual’s continued access authorization
eligibility.”   After a question concerning an individual’s eligibility for an access7/

authorization has been properly raised, the burden shifts to the individual who must come
forward with convincing factual evidence that “the grant or restoration of access
authorization to the individual would not endanger the common defense and security and
would be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have
been guided by the applicable factors prescribed in the regulations:  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the Individual at the time of the conduct; the voluntariness of the participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral
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changes; the motivation for the conduct; the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.  10 C.F.R. § 710.7(c). 

IV.  Findings and Conclusions

The Individual did omit information from his QNSP and those omissions raise a security
concern.  After a question concerning an individual’s eligibility for an access authorization
has been properly raised, the burden shifts to the individual who must come forward with
convincing evidence that “the grant or restoration of access authorization to the individual
would not endanger the common defense and security and would be clearly consistent
with the national interest.”  See 10 C.F.R. § 710.27(a).  The DOE security program is based
on trust, and when a person breaches that trust by misrepresenting, falsifying, or omitting
information during the access authorization process, it is difficult for the DOE to trust that
person. See Personnel Security Hearing (Case No. VSO-0099), 26 DOE ¶ 82,759 (1996),
(affirmed  by OSA, 1996). The DOE must rely on persons who are granted access
authorization to be honest and truthful; this important principle underlies the criterion set
forth in 10 C.F.R. § 710.8(f).  See Personnel Security Hearing (Case No. VSO-0121), 26 DOE
¶ 82,775 (1996), aff’d, Personnel Security Review, 26 DOE ¶ 83,014 (1997), (affirmed by OSA,
1997). 

The Individual testified that he does not know why he did not list his debts on the QNSP.
He also testified that he recalled his three alcohol-related arrests, but did not understand
that those alcohol-related arrests that occurred more than nine years prior to the date of the
QNSP needed to be included on the QNSP.  His supervisor supported this testimony that
he found the instrution for the QNSP to be confusing.  He testified that it was unclear “how
far back [the Individual] needed to go on some of his history.”  Tr. at 16-17.  The Union
Representative confirmed, “I was unsure about how far . . . [I should] go back.”  Tr. at 11.
However, the Individual provided no support for his claim that his employer told him that
he was only required to report alcohol-related arrests that occurred in the last seven year.

The Individual also testified that the QNSP he signed on November 9, 2005, was not the
form he completed; however, he could not remember how he answered the questions on
the draft form he prepared.  Even if the Individual answered the questions truthfully on
the QNSP that he prepared, there is no doubt that the Individual failed to provide correct
information on the typed QNSP he signed.  For instance, the last page of the QNSP contains
false information about his outstanding debts.  When asked both during the hearing and
the PSI why he did not answer the questions truthfully, he testified that he just made a
mistake.  I find that the concern raised by the Individual’s failure to provide accurate
information on his November 2005 QNSP has not been mitigated by the Individual’s
statements that he did not understand the question about alcohol-related arrests and his
statements that his failure to provide information on his overdue financial obligations was
a mistake.  Personnel Security Hearing (Case No. TSO-0443), 29 DOE ¶ 83,069 (2007);
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Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 (1999), affirmed, 27 DOE
¶ 83,030 (OHA April 10, 2000), terminated (OSA May 30, 2000); Personnel Security Hearing
(Case No. VSO-0099), 26 DOE ¶ 82,759 (1996), (affirmed OSA 1996).  

V. Conclusion

I find that Criterion F security concern  regarding the Individual’s eligibility for a security
clearance has not been mitigated.  Accordingly, the Individual has not shown that granting
his access authorization would not endanger the common defense and security, and
granting his access authorization would be inconsistent with the national interest.
10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s access
authorization should not be granted.  The Individual may seek review of this decision by
an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: November 1, 2007
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Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 13, 2007 
 
Case Number:   TSO-0513 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX(hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” A local DOE Security Office (LSO) suspended the individual’s access 
authorization pursuant to the provisions of Part 710. This Decision considers whether, on 
the basis of the evidence and testimony presented in this proceeding, the individual’s 
access authorization should be restored. As discussed below, after carefully considering 
the record before me in light of the relevant regulations, I have determined that the 
individual’s access authorization should be restored. 
 
I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to hold an 
access authorization. In October 2006, the LSO conducted a personnel security interview 
(2006 PSI) with the individual after the individual reported that he had been arrested and 
charged with Aggravated Driving While Intoxicated (2006 DWI). After the PSI, the LSO 
referred the individual to a DOE psychiatrist for a forensic psychiatric examination. The 
DOE psychiatrist examined the individual in January 2007 and memorialized his findings 
in a report (Psychiatric Report or Exhibit (Ex.) 8). In the Psychiatric Report, the DOE 
psychiatrist opined that the individual suffers from Alcohol Dependence with 
Physiological Dependence, in Early Full Remission. Id. At the time of the 2007 
examination, the DOE psychiatrist did not believe that the individual was either 
rehabilitated or reformed from his Alcohol Dependence. Id. 
   
In June 2007, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to 
hold a security clearance. In an attachment to the Notification Letter, the LSO explained 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 
710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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that the derogatory information fell within the purview of two potentially disqualifying 
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f) and (j) 
(hereinafter referred to as Criteria F and J respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. On July 16, 2007, 
the Director of the Office of Hearings and Appeals (OHA) appointed me the Hearing 
Officer in this case. I subsequently convened a hearing within the time frame prescribed 
by the Part 710 regulations. At the hearing, nine witnesses testified. The LSO called one 
witness and the individual presented his own testimony and that of seven witnesses. In 
addition to the testimonial evidence, the LSO submitted 15 exhibits into the record; the 
individual tendered 11 exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 

                                                 
2  Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National 
Security Positions, a personnel qualifications statement, a personnel security interview, written or oral 
statements made in response to official inquiry on a matter that is relevant to a determination regarding 
eligibility for DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.30.” 
10 C.F.R. § 710.8(f). Criterion J relates to information that a person has “[b]een, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concern at Issue 
 
As previously noted, the LSO cites two criteria as bases for suspending the individual’s 
security clearance, Criteria F and J. With regard to Criterion F, the LSO cites inconsistent 
statements that the individual allegedly made to the DOE psychiatrist and the Personnel 
Security Specialist regarding the duration of his sobriety prior his 2006 DWI. As for 
Criterion J, the LSO relies on the DOE psychiatrist’s opinion that the individual suffers 
from Alcohol Dependence and several other facts, among which are the following: (1) the 
individual was arrested and charged with Aggravated DWI in October 2006; (2) the 
individual’s blood alcohol concentration (BAC) registered .208 after his arrest in October 
2006; and (3) the individual’s typical weekly alcohol consumption beginning in 2005  
was one pint of hard liquor four nights a week and two pints of hard liquor on every 
Friday and Saturday night.  
  
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s alcohol use under Criteria F and J. First, from a security 
standpoint, false statements made by an individual in the course of an official inquiry 
regarding a determination of eligibility for DOE access authorization raise serious issues 
of honesty, reliability, and trustworthiness. The DOE security program is based on trust, 
and when a security clearance holder breaches that trust, it is difficult to determine to 
what extent the individual can be trusted again in the future. See, e.g., Personnel Security 
Hearing (Case No. TSO-0538), http://oha.doe.gov/cases/security/tso0538.pdf.; Personnel 
Security Hearing  (Case No. TSO-0443),  http://oha.doe.gov/cases/security/tso0443.pd.; 
Personnel Security Hearing  (Case No. TSO-0415),  http://oha.doe.gov/cases/security/ 
tso0415.pdf .   
  
Second, the excessive consumption of alcohol is a security concern because that behavior 
can lead to the exercise of questionable judgment and the failure to control impulses, 
which in turn can raise questions about a person’s reliability and trustworthiness.  See 
Guideline G of the Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005, by the Assistant to the 
President for National Security Affairs, The White House.   
 
IV. Findings of Fact  
 
Sometime in 2005, the individual began consuming alcohol excessively. Transcript of 
Hearing (Tr.) at 158. By his own account, the individual was drinking one pint of hard 
liquor four times a week and two pints of hard liquor every Friday and Saturday night. Id.  
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at 158-159. At various times, the individual attempted to stop drinking on his own but 
was unsuccessful in his efforts. Id. at 169.  By the summer of 2006, the individual 
became very concerned about his alcohol consumption. Ex. 8 at 2. He started 
experiencing blackouts during his periods of heavy drinking and began to irritate his 
family and friends when he placed telephone calls to them while he was in an inebriated 
state. Id. In July 2006, he approached his first-line supervisor and disclosed that he had a 
problem with alcohol and needed assistance. Ex. 14 at 17; Tr. at 74. Shortly thereafter, he 
informed the LSO that he would be seeking alcohol treatment. Ex. 11.  
 
The individual eventually was referred to the Employee Assistance Program (EAP) at his 
place of employment. Ex. 8 at 3. He met with an EAP Counselor on August 14, 2006, and 
executed a Mandatory Recovery Agreement on the same day. Tr. at 108; Ex. J. The 
Mandatory Recovery Agreement required the individual to: (1) attend an Intensive 
Outpatient Program (IOP), (2) maintain total abstinence from alcohol, (3) provide, upon 
request, breath samples for random alcohol testing, (4) obtain alcohol counseling, (5) 
attend Alcoholics Anonymous (AA) meetings, and (6) meet monthly with an EAP 
Counselor. Ex. J. Because the individual did not have the financial means to enroll in the 
IOP, the EAP Counselor allowed the individual to forego this requirement. Tr. at 118. 
The individual adhered to the terms of the Mandatory Recovery Agreement until 
October 20, 2006. 
 
The individual claimed that on October 20, 2006, he was experiencing substantial stress 
at work and in his personal life. Ex. 14 at 14, 20-21. He decided to take a drive to 
alleviate his stress, and at some point stopped his vehicle, purchased a fifth of vodka, and 
proceeded to drink the vodka while driving. Ex. 8 at 4. A police officer stopped the 
individual’s vehicle after observing that the individual was driving erratically. Id. The 
individual was arrested because he was unable to perform field sobriety tests, and he was 
immediately transported to the police station where he agreed to provide a blood sample. 
Id. The individual’s blood test revealed a blood-alcohol concentration of .208 and he was 
then charged with Aggravated DWI. Id.   
 
The individual’s consumption of alcohol on October 20, 2006, violated the terms of his 
Mandatory Recovery Agreement and necessitated the execution of a new agreement.  The 
individual entered into a new Mandatory Recovery Agreement on October 25, 2006. Ex. 
K. The EAP Counselor decided that the individual’s participation in an IOP was an 
essential component of the Mandatory Recovery Agreement because of the relapse that 
led to the 2006 DWI.  
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).3 After due 

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
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deliberation, I have determined that the individual’s access authorization should be 
restored. I find that restoring the individual’s DOE security clearance will not endanger 
the common defense and security and is clearly consistent with the national interest. 
10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
A. Criterion F 
 
The LSO’s Criterion F concerns relate to inconsistent statements made by the individual 
regarding the duration of his sobriety prior to his 2006 DWI. Specifically, the individual 
told the Personnel Security Specialist during the 2006 PSI that he had abstained from 
alcohol from August 3, 2006, until October 20, 2006. In contrast, when he met with the 
DOE psychiatrist in January 2007, the individual told the DOE psychiatrist that his 
sobriety lasted about one month after which he went “back to his old habits.” Ex. 8 at 8. 
 
At the hearing, the individual testified credibly that he had abstained completely from 
alcohol between August 3, 2006, and October 20, 2006. Tr. at 167-168.  He remembered 
telling the DOE psychiatrist that in the past when he tried to abstain from alcohol on his 
own, he would fall back into his old habits within a month. Id. at 169. To demonstrate 
that he did, in fact, maintain his abstinence in September 2006, the individual submitted 
the negative results of random alcohol tests for the period in question. See Ex. A. In 
addition, the individual offered the testimony of his EAP Counselor who confirmed the 
individual’s abstinence between August 2006 and the night of his DWI on October 20, 
2006. Tr. at 110.   
 
The DOE psychiatrist listened to all the testimony before testifying himself at the 
hearing.  He opined that a misunderstanding on either the individual’s part or his part led 
to the inconsistent responses at issue. The DOE psychiatrist decided at the hearing that 
the individual meant to convey that he had resumed drinking within a month during those 
times when he had tried to abstain on his own prior to August 2006. Id. at 211.  
 
After carefully considering the individual’s testimony and evaluating his demeanor at the 
hearing, I find that statement that the individual made to the DOE psychiatrist that was 
inconsistent with the statement that the individual made to the Personnel Security 
Specialist was inadvertent and the result of a misunderstanding. I therefore find that the 
individual did not deliberately misrepresent significant information to the DOE 
psychiatrist during the psychiatric examination in January 2007.  As a consequence, I 
find that the Criterion F security concerns are mitigated.  
 
 
 
 
 
 

                                                                                                                                                 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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B.  Criterion J 
 
1. The Diagnosis of Alcohol Dependence 
 
The individual does not contest that he suffered from Alcohol Dependence under the 
criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, 
Text Revised. The central question before me is whether the individual has presented 
convincing evidence that he is adequately reformed or rehabilitated from his Alcohol 
Dependence. 
 
2. Rehabilitation and Reformation  
 
a. The Individual’s Testimony and Documentary Evidence 
 
At the hearing, the individual testified convincingly that he has not consumed alcohol 
since October 20, 2006. Tr. at 178.  He explained that when he received his 2006 DWI, 
he had not acquired the tools necessary, after only six weeks of abstinence, to resist the 
temptation of alcohol. Id. at 171. He then related how important the six-week IOP has 
been in helping his recovery efforts.  He explained specifically that the IOP4  has helped 
him to manage his stress and has equipped him with relapse prevention tools. Id. at 172. 
He related that since his 2006 DWI, he has experienced significant stress in his life but 
has not resorted to alcohol because of the coping mechanisms that he learned at the IOP. 
Id. The individual also testified about his post-treatment experience. The individual 
related that he meets on Saturday mornings for breakfast with four other IOP participants 
(IOP breakfast group) to discuss alcohol-related issues. Id. at 197. In addition to his 
weekly breakfast meetings, the individual calls or text-messages one member of the IOP 
breakfast group at least twice a week to discuss challenges relating to remaining abstinent 
from alcohol.5 Id. at 201. He testified that he intends to attend the IOP breakfast group 
meetings indefinitely. Id. The individual also attends monthly counseling sessions with 
his EAP Counselor. He added that while he satisfactorily completed the terms of his 
Mandatory Recovery Agreement on August 14, 2007, he elected to enter into another 
one-year recovery agreement with the EAP on October 25, 2007, so he can continue to 
benefit from the expertise of the EAP Counselor. Id. at 200; Ex. K.   
 
Apart from his rehabilitative efforts, the individual testified credibly that other changes in 
his personal life and new responsibilities have solidified his resolve to abstain from 
alcohol permanently. Id. at 204. Specifically, he is now married, is a stepfather and a new 
homeowner. Id. at 175-176, 199. He opined that his new wife is a great source of support 
and strength to him in his recovery efforts. In addition, the individual is working at a 
second job where he frequently sees persons who have consumed too much alcohol. The 
individual testified that observing the behavior of persons who are intoxicated has also 
strengthened his resolve to remain abstinent. Id. at 176.   
 

                                                 
4   The individual submitted into evidence a copy of his Certificate of Completion and a letter from 
the Director of the IOP to corroborate his successful completion of the alcohol treatment program. See Exs. 
D and F. 
 
5  The EAP Counselor testified that the IOP breakfast group is a suitable substitute for AA. Id. at 
133. 
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In addition to his testimony, the individual submitted documentary evidence to show his 
commitment to abstinence.  First, he tendered the negative test results from 13 random 
alcohol tests that he took between October 25, 2006, and October 11, 2007.  Exs. A, B, 
and C. Second, he submitted a letter from the Director of his IOP program who asserts 
that the individual demonstrated a “high level of compliance and motivation” during the 
program and that she has met with, and spoken to, the individual on several occasions 
since he completed the IOP in December 2006.  Ex. F. 
 
b. The Wife’s Testimony 
 
The individual’s wife testified that she and the individual dated during the period of his 
heavy drinking and married in February 2007. Tr. at 15, 20. Beginning in July 2006, the 
individual’s wife complained to him that they were not spending enough quality time 
because of his drinking. Id.  According to the wife, the IOP changed the individual’s 
“whole life.” Id. at 27. She explained that the IOP helped the individual realize that 
alcohol was adversely affecting his life, and it provided him with the tools to remain 
sober. Id. at 27-28. She added that the IOP breakfast group has have been very supportive 
in the individual’s efforts to remain sober. Id. at 32. She commented that she attends the 
IOP breakfast groups with the individual so she knows that the group discusses alcohol 
and the challenges that they confront in their struggle to remain sober. Id. at 27. She 
stated that she would not have married the individual in February 2007 had she not been 
convinced that he had stopped drinking. Id. at 33. She related further that the two of them 
have discussed that the individual needs to remain sober so he does not adversely impact 
his stepchildren. Id. at 39. Finally, she advised that since the individual no longer drinks, 
he has more self-esteem, is no longer depressed, and spends quality time with his family, 
her, and the children. Id. at 43. 
 
c. The IOP Participant’s Testimony 
 
One of the persons who participated in the IOP with the individual and who is a current 
member of the IOP breakfast group provided probative information about the individual’s 
recovery efforts to date.  First, she explained that the IOP was a 12-week program during 
which the participants met three times per week for two hours per session. Id. at 51. 
According to the IOP participant, the treatment program focused on relapse prevention, 
communication skills, coping mechanisms and sobriety maintenance. Id. The IOP 
participant explained that five graduates of the IOP banded together to support each 
others’ sobriety. Id. at 54.  She explained that the five meet on Saturday mornings for 
breakfast, and engage in other social activities during other times of the week. Id. She 
testified that she knows drinking is no longer an option for the individual because the 
individual has assumed new responsibility with his recent marriage. Id. at 58. She 
explained that there is a very strong bond among the breakfast group members and that 
the structure provided by their regular meetings assists all of the members to maintain 
their sobriety. Id. at 60. 
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d. The EAP Counselor’s Testimony 
 
The EAP Counselor testified that he is a licensed clinical psychologist.  Id. at 107. He 
first met the individual on August 14, 2006, after the individual sought assistance on his 
own for issues relating to his alcohol consumption. Id. at 108. He explained that the 
individual entered into a Mandatory Recovery Agreement on the day they met. The 
Mandatory Recovery Agreement placed a number of requirements on the individual, 
including his participation in the IOP. Id. at 116. Because the individual did not have the 
financial means to attend the IOP, the EAP Counselor allowed the individual to meet 
with a substance abuse counselor instead. Id. at 118. After the individual was arrested for 
DWI in October 2006, the EAP Counselor mandated the individual’s participation in IOP 
and required him to execute a new Mandatory Recovery Agreement. Id. at 119, 123. The 
EAP Counselor testified that after the individual’s 2006 DWI, the individual “stepped up 
to the plate,” he scrupulously followed the conditions of his Mandatory Recovery 
Agreement, maintained contacts with the EAP Counselor, and met regularly with others 
in his IOP peer group. Id. at 133, 135. The EAP Counselor gave the individual a very 
good prognosis for maintaining his sobriety, explaining that the individual elected to 
execute another one-year recovery agreement which, according to the EAP Counselor, 
demonstrates the individual’s commitment to abstinence. Id. at 135.   
 
e.  The DOE Psychiatrist’s Testimony 
 
The DOE psychiatrist stated in his Psychiatric Report that the individual could not be 
considered adequately rehabilitated until he achieved one or two years of sobriety, 
occasionally attended AA meetings, and met monthly with his EAP Counselor and 
weekly with a substance abuse counselor. Ex. 8 at 10. After listening to the testimony of 
all the witnesses in the case, the DOE psychiatrist decided that the individual had 
demonstrated adequate evidence of rehabilitation from his Alcohol Dependence after 12 
months of sobriety, his completion of the IOP, and his continued therapy with the EAP 
Counselor. Id. at 231.  The DOE psychiatrist opined that the individual has a strong 
support network in his wife, his IOP breakfast group, and his EAP Counselor. Id. at 228, 
230.  
 
3. Hearing Officer Evaluation of Evidence 
 
In the administrative review process, Hearing Officers accord great deference to the 
expert opinions of psychiatrists and other mental health professionals regarding the issue 
of rehabilitation or reformation. See Personnel Security Hearing (Case No. TSO-0215), 
http://oha.doe.gov/cases/security/tso0215.pdf., Personnel Security Hearing (Case No. 
0466), http://oha.doe.gov/cases/security/tso0466.pdf. In this case, I accorded substantial 
weight to the revised opinion of the DOE psychiatrist who testified at the hearing that the 
individual had achieved the state of rehabilitation and reformation. In addition, I accorded 
much weight to the EAP Counselor, a licensed clinical psychologist, who testified that 
the individual is committed to sobriety. Moreover, I determined that the testimonial and 
documentary evidence weigh heavily in the individual’s favor. First, the individual 
appears to be internally motivated to address his alcohol problem as evidenced by the fact 
that he voluntarily sought professional assistance, and promptly reported his decision to 
enter an alcohol treatment program to the LSO. Second, the individual convinced me that  
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his new responsibilities as husband, step-father and homeowner have strengthened his 
resolve to maintain his abstinence. Third, I was convinced from the individual’s 
testimony, and that of his wife and his fellow IOP participant, that the individual has 
recognized that he has an alcohol problem, has changed his attitude towards drinking, and 
is committed to sobriety. Furthermore, the individual provided corroborating evidence to 
demonstrate that he abstained from alcohol for 12 months, is committed to attending the 
breakfast group indefinitely, and will maintain his relationship with the EAP Counselor 
for another year. In sum, I find that the individual has provided adequate evidence that he 
is rehabilitated from his Alcohol Dependence. Accordingly, I find that the individual has 
mitigated Criterion J. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raised serious security concerns under Criteria F and J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I find that the individual has brought forth sufficient evidence to 
mitigate the security concerns associated with both criteria at issue. I therefore find that 
restoring the individual’s access authorization will not endanger the common defense and 
is clearly consistent with the national interest. Accordingly, I have determined that the 
individual’s access authorization should be restored.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 12, 2007 
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This Decision concerns the eligibility of  XXXXX XXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization should not be restored at this time.   
 

I. Background 
 
The individual is employed by the Department of Energy (DOE) and held an access 
authorization at the request of the agency.  In 2004, DOE came into possession of 
derogatory information regarding the individual’s drug use.  The local security office (LSO) 
conducted a Personnel Security Interview (PSI) with the individual in August 2006 and 
consequently suspended his access authorization (“security clearance” or “clearance”).     
 
In June 2007, the LSO informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for access authorization. 
Notification Letter (June 6, 2007).  The Notification Letter stated that the derogatory 
information regarding the individual falls within the purview of 10 C.F.R. ' 710.8 (k), and (l) 
(Criteria K and L).  Criterion K is invoked when a person has allegedly trafficked in, sold, 
transferred, possessed, used, or experimented with a drug or other substance listed in the 
Schedule of Controlled Substances except as prescribed or administered by a physician or 
as otherwise authorized by Federal law.  10 C.F.R.  § 710.8 (k).  DOE invoked Criterion K 
because the individual admitted smoking marijuana between 1992 and 1998 while 
attending college and law school.  Further, in July 2002, the individual smoked marijuana at 
a weekend party and tested positive for drugs later that week during a random drug test.   
 
Criterion L is concerned with information in the possession of DOE that indicates that the 
individual has engaged in unusual conduct and is subject to circumstances which tend to 
show that he is not honest, reliable, or trustworthy or which furnished reason to believe that 
he may be subject to pressure, coercion, exploitation, or duress which may cause him to 
act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).  With 
respect to Criterion L, the Notification Letter refers to the  following derogatory information 
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that raises concerns about the individual’s honesty, reliability and trustworthiness:  his 
violation of a drug certification signed in 2000 by marijuana use in July 2002, failure to 
report his 2002 drug use to DOE security at the time that it occurred, an admission that he 
was aware of DOE policy regarding the use of drugs and that he knew he held clearances 
from two agencies, and reluctance to be forthcoming with his management about his use of 
illegal drugs in July 2002. 
  
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE counsel called a 
personnel security specialist as the LSO’s only witness.  The individual, who was 
represented by counsel, testified on his own behalf and elected to call five other witnesses. 
The transcript taken at the hearing shall be hereinafter cited as ATr.@  Various documents 
that were submitted by the DOE counsel during this proceeding constitute exhibits to the 
hearing transcript and shall be cited as AEx.@  Documents that were submitted by the 
individual during this proceeding are also exhibits to the hearing transcript and shall be 
cited as “App. Ex.@  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should not be restored at this time because I cannot 
conclude that such a grant  would not endanger the common defense and security  
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and would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The 
specific findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
The individual attended college and law school from 1992 through 1998. During that time, 
he admitted using marijuana between 15 and 20 times.  Ex. 12 (2000 PSI) at 14; Tr. at 53-
54.   Upon graduation in 1999, he was hired by DOE into a program that allowed him to 
rotate through different agencies.  2000 PSI at 7.  DOE requested a clearance for the 
individual and during the subsequent investigation into his background, the individual 
disclosed his previous drug use in an October 1999 QNSP and during a September 2000 
personnel security interview.  Notification Letter at 3-4; Ex. 10.  The individual attached a 
signed statement to his QNSP explaining that he had stopped using marijuana.  Notification 
Letter at 4.  At this time, he was living with his fiancée.  2000 PSI at 20.  During the PSI, the 
individual told the LSO that he stopped smoking marijuana because it could affect his 
membership in the bar, because he did not think that public servants should be using 
drugs, and because he had matured.  Id at 21-22.  The individual was warned that DOE 
does not allow the use of any illegal drug while holding a clearance, and he agreed to sign 
a drug certification form.  Id at 25-26; Ex. 11.  Based on the drug certification and the 
individual’s apparently sincere and repeated statements that he would no longer use illegal 
drugs, the DOE resolved the issue of previous drug use and granted the individual a 
clearance on September 4, 2000.  Ex. 10.    
 
In July 2001, the individual accepted a position with another agency (“Agency A” or 
“second agency”).  Ex. 3 (2006 PSI) at 23.  His DOE clearance was terminated in July 
2001.  Ex. 4.  In May 2002, the second agency requested that his DOE clearance be 
reinstated for a new assignment, and he was granted a reciprocal clearance.   Ex. 4; 2006 
PSI at 48; Notification Letter.  In mid-July 2002, the individual went on an overseas 
business trip and returned with severe gastrointestinal pain and diarrhea.  2006 PSI at 13-
14; Tr. at 63.  He visited a doctor on July 26, 2002, and was tested for parasites and other 
conditions, but the test results were negative.  App. 1. The individual continued taking an 
over-the-counter medicine for his diarrhea, but it was not effective and the condition 
continued.       
 
On July 27, 2002, the individual was experiencing such severe diarrhea that he was visiting 
the bathroom every half hour.  Tr. at 133.  According to the individual, he decided to attend 
a party that night in order to get his mind off of his illness.  Id. at 120.  After arriving at the 
party, he was informed that some of the guests were smoking marijuana in a back room.  
The individual had experienced relief from stomach discomfort in the past by smoking 
marijuana, so he decided to self-medicate with the drug that night.  He went to the room 
where the drugs were being used and he proceeded to smoke marijuana.  He claimed that 
he was in the room with the marijuana for only five to ten minutes.  His then fiancée had 
accompanied him to the party, but she did not smoke any marijuana.  The individual’s 
stomach felt better, but the symptoms returned the next day.  2006 PSI at 22.  When he 
went to work on the following Monday, July 29, 2002, he was notified to report for a random 
drug test. The individual knew that the test results would be positive and shortly after taking 
the test, he contacted the administrator of the second agency’s substance abuse program 
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in order to determine how to mitigate the anticipated positive results of the drug test.  Tr. at 
75; 2006 PSI at 27.  The administrator advised him to begin an on-site program of 
counseling sessions and random drug tests.1  The individual began attending counseling 
sessions with the administrator in July 2002.  Tr. at 75-78.  On August 13, 2002, Agency A 
informed the individual that they proposed to remove him from his position due to the use of 
illegal drugs, which the agency considered “evidence of a lack of reliability and 
trustworthiness that is expected of our employees.”  App. 3; Tr. at  84.  At that point, his 
colleagues were aware that he had tested positive for marijuana use.  Tr. at 85. 
 
In August 2002, Agency A initiated an administrative inquiry into the incident.  App. 5.  In 
September 2002, the individual and the agency signed a two year  “Last Chance 
Agreement.”  Ex. 5. The Last Chance Agreement memorialized the agency’s commitment 
to hold a decision on his proposed removal in abeyance while the individual participated in 
the rehabilitation program approved by the administrator.   Id.  Under the terms of the 
Agreement, any positive drug test would result in immediate dismissal.  Id.  He attended 
sessions with the counselor between July 2002 and April 2004, and took eight to 10 
additional random drug tests, all of which were negative.  Tr. at 77-80; 2006 PSI at 34.  In 
November 2002, the medical department of Agency A recommended that the individual be 
granted a clearance because the individual had sought counseling prior to receiving his 
positive results, was cooperative, and showed no pattern of abuse.  Ex. 4.  At the 
conclusion of the investigation in December 2002, the agency took no adverse action on his 
security clearance.  App. 7.  However, he was notified that his clearance would remain in 
probationary status for two years (until December 2004) App. 7.  The agreement stated that 
during the two year term, the agency would contact the medical department to monitor his 
drug rehabilitation efforts.  Id.   
 
In March 2004, DOE offered the individual a permanent job, and he accepted.  App. 8.  He 
asked the administrator if he should reveal the positive drug test to his new DOE 
supervisor.  According to the individual, the counselor advised him not to disclose the 
incident to DOE because the matter had already been adjudicated at Agency A and 
because the disclosure could adversely affect his reputation with his new management 
team.  Ex. 2 at 2; 2006 PSI at 35-38.   The counselor told the individual that the security 
files are separate from management’s files.  Id.  In April 2004, he returned to DOE as a 
permanent employee. App. 8.2   His reciprocal clearance with Agency A was terminated and 
his DOE clearance was reinstated on April 14, 2004.  Ex. 4.  As part of the employment 
process at DOE, he completed a QNSP in November 2004, and in that document he 
disclosed the positive drug test to DOE for the first time.   Ex. 7.    
 
In 2005, DOE selected the individual for a two-year, high profile overseas position that 
required a security clearance.  2006 PSI at 50. In November 2005, Agency A sent DOE a 
medical clearance form, indicating that after evaluating the individual’s medical condition, 
Agency A found the individual to have “unlimited clearance for worldwide assignment.”  
App. 10.  In January 2006, he and his wife moved abroad.  However, in August 2006, the  

                                                 
1 The administrator was not a medical doctor, but did hold a PhD.  He did not testify and we have no information 
about his field of study.   
2 The individual left Agency A prior to the termination of the Last Chance Agreement. 
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LSO contacted the individual’s supervisor and asked him to have the individual return to 
this country immediately for a PSI.   2006 PSI at 56; Tr. at 110.  The LSO interviewed the 
individual on August 15, 2006.  Tr. at 33.   During the interview, the personnel security 
specialists asked the individual about the marijuana smoking incident in 2002.  At the close 
of the interview, the LSO personnel took possession of the individual’s badge.  The LSO 
suspended the individual’s clearance on August 18, 2006.  Ex. 1.  He returned to his 
overseas post, but was unable to perform his duties without a clearance and three weeks 
later he had to pack up his family and move back to the United States.  Tr. at 113-114.   
 
B.  DOE=s Security Concerns 
 
Criterion K deals with the use of illegal drugs.  Illegal drug use may cause an individual to 
act in a manner that is inconsistent with the best interests of national security while under 
the influence of such substances.  See Attachment to Memorandum from Assistant to the 
President for National Security Affairs, “Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information,” at 11 (December 29, 2005) (Revised 
Adjudicative Guidelines).  Also, illegal drug use indicates a willingness to ignore the law that 
could be reflected in the clearance holder’s attitude toward security requirements.  See, 
e.g., Personnel Security Hearing, Case No. VSO-0448, 28 DOE ¶ 82,816 (2001); Personnel 
Security Hearing, Case No. VSO-0350, 28 DOE ¶ 82,756 (2000).  The individual’s drug use 
is well documented in the record, and validates the charges under Criterion K.   
 
As for Criterion L, the LSO alleges that the individual used marijuana while holding a DOE 
security clearance even though he knew that such conduct was prohibited for those holding 
a clearance.  His use of illegal drugs while acknowledging DOE’s policy against the use of 
illegal substances in all circumstances, especially while holding a security clearance, calls 
into question the individual’s judgment, reliability, trustworthiness and ability to protect 
classified information.  The violation of a written commitment made to DOE as a condition 
of employment demonstrates an unwillingness to comply with rules and regulations which 
indicates that he may not properly safeguard protected information.  See Revised 
Adjudicative Guidelines at 8.  Thus, the security concern under Criterion L is also valid. 

 
C.  Hearing Testimony 
 

1. The Individual 
 

The individual testified that DOE hired him upon graduation in 1999, and that DOE granted 
him his first security clearance.  Tr. at 51-56.  As part of the clearance process, he signed a 
drug certification in September 2000, and he fully understood the consequences of signing 
the document.  Id. at 59.  He accepted a permanent job at the second agency in 2001.  Id.  
at 57.   
 
At the hearing, he described the circumstances that led to his positive drug test.  In July 
2002, he was travelling overseas, and began to experience severe stomach problems upon 
his return.  Tr. at  120.  He went to his doctor, suspecting that he had picked up a parasite, 
but the test results were negative.  He was in severe distress, and had been experiencing  
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diarrhea for some time.  He wanted to get out of the house and take his mind off of his 
stomach pain, and so he and his fiancée attended a party on the night of July 27, 2002.  At 
the residence, he heard that someone had marijuana in the back room of the apartment, 
and he visited that room (without his fiancée).  He testified that he wanted to smoke 
marijuana because in the past it had settled his stomach and relieved pain.  He was in the 
room with the marijuana for five to ten minutes.  Upon returning to his home that evening, 
he told his fiancée that he had done something stupid.      
 
On the Monday following the party, he was notified to report for a random drug test, the first 
he had taken during his employment.  Because of his drug use the previous weekend, he 
knew that the results would be positive and he became very worried.  He called the agency 
substance abuse program administrator prior to receiving the test results in order to 
determine what he should do next in order to keep his job.  Ex. 3 at 29.   The administrator 
recommended that the individual attend counseling sessions, and he began participating in 
those sessions that month.  Id. at 33-36; Ex. 8 at 1. In August 2002, he received a letter 
stating that the agency would conduct an investigation into his drug use.  Ex. 3; Tr. at 77.  
In September 2002, he signed the “Last Chance Agreement” which allowed him to keep his 
clearance.  The individual testified that he was always open about his drug use in his 
personnel interviews, and that he appreciates that the second agency reinstated his 
clearance and gave him a second chance.  Id. at 116.   He did not advise DOE about the 
positive drug test at the time that it happened because he thought that Agency A would 
transmit the relevant information to DOE and did not know that it was his responsibility to 
do so.  Id. at 104. 
 
In March 2004, he was offered a position at DOE.  He went through the clearance process 
and disclosed his 2002 positive drug test.  In January 2006, he moved to a position 
overseas, a job he considered “the opportunity of a lifetime.”    Id. at 115.  However, he 
was surprised when, in August 2006, he was called back to this country to meet with DOE 
security.  Id. at 112.    He had considered the issue closed because he thought the issue 
was resolved.  Id.  Security took his badge and, shortly thereafter, he had to move back to 
the United States.  The individual testified that he has learned many lessons from this 
incident.  He was humiliated by his recall from overseas, but he was very grateful for a 
second chance at the second agency and worked hard to restore his reputation with his 
colleagues.  Id. at 116.  The individual testified that he has learned a “life lesson” from this 
incident and that anyone who holds a clearance is held to a higher standard.  Id. at 117.  
He has matured and would not do anything to hurt his family.  Id.  at 118.   
 

2. Other Witnesses 
 

The individual offered the testimony of his wife, his father, a friend, a former supervisor and 
a current member of his upper management.  The individual’s former supervisor at the 
second agency testified by telephone.  Id. at 89-97.  He stated that he had worked with the 
individual from 2001 to 2004, and considered him a reliable employee.  Id. at 96.   An upper 
level manager from his current office also testified and he described the individual as an 
excellent, reliable employee. Id. at 161-173.  The manager knew that the individual had 
been asked to leave his position abroad because of a drug-related issue and he was 
shocked by the incident because it seemed out of character.  Id. at 165.  Despite the  



 
 

- 7 -

gravity of the individual’s mistake and his poor judgment, he still considers the individual 
reliable and trustworthy.  Id. at 172-173.  They had worked on projects together and the 
individual was an excellent employee.  Even knowing that the individual smoked marijuana 
after signing a drug certification, he still trusts the individual.  Id. at 173.    
 
The individual’s father testified about his son’s character.  Tr. at 148-156.  He found out 
about his son’s positive drug test in 2006 when the individual returned to the United States 
for his PSI.  The son had disclosed his use of marijuana to his father in 1999 when he 
completed his QNSP, and his father was very disappointed when he learned of his son’s 
drug use during college.  However, he encouraged his son to complete the questionnaire 
truthfully.  The father had never seen any sign that his son used drugs.  He knows that his 
son was humiliated to leave his position overseas, but thinks this activity was an aberration 
and does not believe it has happened again.  He believes that the incident in July 2002 was 
the only time that his son had used drugs since 1998. 
 
The individual’s wife, whom he married in October 2002, testified at the hearing.  Tr. at 
131-142.  In July 2002, they were engaged and living together.  The individual had returned 
from a trip overseas with severe stomach problems, bloating and gas.  Id. at 133-134.     He 
had visited a doctor, who found nothing wrong and so the individual took an over-the-
counter remedy.  She testified that on the night of the party, he was in the bathroom every 
half hour.  They then went out in order to take his mind off of the illness.  Id.  He told her 
later that he had smoked marijuana at the party, and she told him that she did not approve 
and that there was no room for drugs in their future family life.  She described him as “very 
ashamed” that night.  Id at 136.  The individual’s wife stated that the remainder of the year 
(after the positive drug test) was a very emotional time for the couple.  The individual knew 
he had made a big mistake, and did not sleep or eat well.  They were very upset when he 
was called to the United States in August 2006 for the security interview, and her husband  
was very emotional.  She considered the counseling sessions to be helpful, and testified 
that the individual is now a different person—he has become more mature and responsible. 
 Id. at 145.   
 
A friend of the individual testified that he has known the individual for 20 years.  Tr. at 177-
185.  He has seen the individual once or twice a week over the last five years, visits his 
home, and they sometimes go out socially.  He has never seen the individual use drugs, 
although the individual had disclosed his drug use to the friend.  Id. at 178.  The individual 
told the friend about the 2002 incident very shortly after it happened.  They discussed his 
stomach problem, and the individual complained about his discomfort.  He feels that the 
individual has learned from his mistake and does not believe that the individual has used 
drugs since that time, although he has not asked.  The individual has told his friend that he 
loves his family.  The witness described the individual as very responsible, honest and 
unlikely to use drugs again.  Id. at 181-183. 
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D. Mitigation of Security Concerns 
 

1. Criterion K – Drug Use 
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation from the use of illegal 
substances.  See Personnel Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 
(2001).  However, in the instant case, the individual was not evaluated by a DOE consultant 
psychiatrist, no mental health professional testified for either party, and there is no 
diagnosis of substance abuse or dependence.  Therefore, I must rely on the record and my 
observations at the hearing, and make a common-sense judgment on this matter as 
directed by 10 C.F.R. § 710.7(c).  After carefully reviewing the record and the Revised 
Adjudicative Guidelines, I find that the individual has mitigated the security concerns 
regarding his use of marijuana for the following reasons.  First, the individual has 
demonstrated his intent not to use drugs in the future.  See Guideline H, ¶ 26 (b).  The 
individual’s witnesses and the individual himself credibly testified that he has abstained 
from the use of illegal substances in the five years prior to the hearing.  He has also 
disassociated himself from friends and acquaintances that use drugs.  Second, the 
individual successfully participated in the Last Chance Agreement with Agency A whereby 
the agency monitored results of additional random drug tests and his progress in 
counseling sessions.  See Guideline H, ¶ 26 (d).  There is no evidence that he had any 
positive test results or in any other manner failed to meet the requirements of the 
agreement.  Tr. at 103.  That agency also gave him an unlimited medical clearance for 
worldwide duty.  App. 10.   
 
In summary, the individual has convinced me through his own testimony and that of his 
witnesses that there is little likelihood that he will use illegal drugs again.  His use of 
marijuana in 2002 had an enormous impact on his career and family life.  He was abruptly 
removed from an exceptional career opportunity and forced to pack up his family and move 
back to this country on very little notice.   He is intelligent enough to realize that his own 
actions caused his current predicament, and he has been honest enough to admit the 
same publicly.  I am convinced that there is little chance that this behavior will recur.  Since 
the incident, he has married and matured, and that maturity is obvious in his demeanor as I 
observed at the hearing.  For the reasons set forth above, I conclude that the individual has 
mitigated the Criterion K security concerns in the Notification Letter.  See Revised 
Adjudicative Guidelines at 12.    
 
 2.  Criterion L- Unusual Conduct 
 
To mitigate the Criterion L concerns, the individual presented the testimony of a friend, 
family and supervisors, all of whom described the individual as honest, reliable and 
trustworthy.  There are other mitigating factors in the record.  First, the individual offered a 
credible explanation of his failure to notify DOE of the positive drug test at the time that it 
occurred.  Although DOE had hired the individual and granted him his first clearance, after 
he rotated to the second agency he communicated only with the security personnel at that 
agency.  Even DOE security personnel confirmed that the second agency should have 
notified DOE of the positive drug test when it occurred.  Tr. at 37.  My review of the record 
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has determined that, contrary to the allegation in the Notification Letter, the individual did 
not understand exactly what clearance(s) he held, when they were in effect, and whether 
he held two clearances simultaneously.  Id. at 128-129; 2006 PSI at 9-11, 47-48.3  Thus, I 
find that the individual’s assumption that the second agency would transmit all relevant 
information pertaining to his clearance to DOE was reasonable because that had been the 
customary practice of both organizations. I further note that  when the individual re-applied 
for a clearance with DOE, he disclosed the entire incident in his October 2004 QNSP.  Ex. 
7.  Second, the individual obtained counseling to alleviate one of the factors that caused his 
untrustworthy, unreliable behavior—his drug use.4   See Guideline E, ¶ 17(d).  That 
behavior is unlikely to recur—he is more mature, he has married and had a child, and he 
has suffered substantial humiliation and career disappointment.  He no longer associates 
with individuals who use drugs.  See  Guideline E, ¶ 17(g).  Finally, this incident was 
adjudicated positively by the second agency when that agency investigated the incident, 
entered into a “Last Chance Agreement” with the individual, monitored his rehabilitation 
efforts and then decided not to take any adverse action against his clearance. Ex. 5, App. 
7; Tr. at 103.   
 
There are also negative factors in the record that must be considered.  First, although the 
individual has been honest with DOE in discussing his drug use after he tested positive for 
marijuana, he did not come forward voluntarily with the information and was not sure that 
he would have, absent the positive test results.  2006 PSI at 39, 59-61.  See  Personnel 
Security Hearing, Case No. TSO-0068, 28 DOE ¶ 82,963 (2004) (security concern 
mitigated by self-report); Personnel Security Hearing, Case No. VSO-0313, 27 DOE ¶ 
82,835 (2000) (security concern mitigated by self-report).  The individual was also very 
reluctant to disclose to his family or colleagues the reason for his abrupt return from 
overseas.  Second, the individual displayed an unwillingness to comply with rules and 
regulations when he smoked marijuana in 2002.  The individual admitted that he knew that 
Agency A prohibited its employees from using illegal drugs.  2006 PSI at 25-26.  He also 
knew that smoking marijuana was against the law.  He had furnished a written statement to 
DOE as a supplement to his October 1999 QNSP indicating that he would avoid future drug 
use and exposure to drugs, and he stated the same in his 2000 PSI. See Notification Letter 
at 4; Ex. 12.  Nonetheless, when he arrived at the party and discovered that some guests 
were smoking marijuana, he did not leave the premises, as he had promised to do.  See, 
e.g., Personnel Security Hearing, Case No. TSO-0530, 29 DOE ¶ ______ (January 3, 
2008) (security concern mitigated because individual did not knowingly place himself 
around drug users).  Instead he displayed questionable judgment when he sought out the 
room where the drug use was occurring and then went into the room to smoke marijuana.  
See Revised Adjudicative Guidelines, ¶ 16.  Third, because my recommendation must be 
based on common-sense judgment, I question the individual’s account of the 
circumstances leading up to his positive test results.  It defies logic that a person suffering 

                                                 
3 Because I find that the individual did not understand that he still held a DOE clearance at the time of his marijuana use, 
it might be argued that the individual did not knowingly violate the drug certification he signed in 2000 in which he 
promised not to use any illegal drug while holding a DOE clearance.  See Personnel Security Hearing, Case No. TSO-
0324, 29 DOE ¶ 83,038 (2007); Personnel Security Hearing, Case No. VSO-0307, 27 DOE ¶ 82,837 (2000), aff’d (OSA 
2000).  Notwithstanding, for reasons explained further below, I find that unresolved concerns remain regarding the 
individual’s trustworthiness, judgment and reliability. 
4 Unfortunately, we have no information about the counseling sessions other than the testimony of the individual.    



 
 

- 10 -

such severe diarrhea that he visits the bathroom every half hour would decide to leave the 
comfort of his home and go to a party.  The individual also asks me to believe that although 
he abstained from illegal drugs for three years (1999-2002), he was selected for a random 
drug test two days after the first and only time that he relapsed. This series of events is 
possible, but strains credulity.  He had never been tested for drugs prior to July 2002, so 
we have no record of negative drug tests to support his claim of abstinence between 1999 
and 2002.  His wife testified that she knew of his drug use prior to their marriage (in 
October 2002) and did not approve, but she did not insist that he stop until they were 
engaged.  Fourth, the individual’s decision to self-medicate with an illegal drug is a further 
display of questionable judgment.  Such conduct could create a vulnerability that subjects 
the individual to exploitation, manipulation or duress, as shown by his initial reluctance to 
disclose the true nature of his security problem to his family and management.  See 
Revised Adjudicative Guidelines, ¶ 16(e).  Finally, the individual is an attorney, and had 
convinced the LSO in 2000 that he stopped smoking marijuana in 1998 because “I just 
didn’t think it was lawyerly to be doing that at any point any longer.”   2000 PSI at 21.  This 
statement influenced the LSO to grant a clearance to the individual.  He knowingly broke 
the law that he had taken an oath to uphold.  Therefore, after reviewing the evidence in the 
record, I conclude for the reasons set forth above that the individual has not mitigated the 
Criterion L security concerns.     
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (k), and (l).  The individual has presented adequate mitigating factors for 
Criterion K that alleviate the legitimate security concerns of DOE security as regards that 
criterion.  However, the individual has not sufficiently mitigated the concerns that gave rise 
to the charge of Criterion L.  In view of that criterion and the record before me, I cannot find 
that restoring the individual=s access authorization would not endanger the common 
defense and security and would be consistent with the national interest.  Accordingly, I find 
that the individual’s access authorization should not be restored at this time.  Any party 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 
C.F.R. § 710.28.   
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 13, 2008 
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An access authorization is an administrative determination that an individual is eligible for access1

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred
to in this Decision as access authorization or a security clearance. 

 As discussed infra, in Section IV, the DOE psychiatrist was not provided with the transcript of the2

PSI or the individual’s police records prior to the evaluation. 

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                              November 2, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      July 17, 2007

Case Number:                      TSO-0516

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  For the reasons set forth below, I conclude that the individual’s security1

clearance should be restored. 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor and was granted a security
clearance in connection with that employment. In May 2004, the individual was arrested for Driving
Under the Influence (DUI). In May 2006, the individual was summoned for an interview with a
Personnel Security Specialist from the DOE’s local security office, and the 2004 arrest was the
primary subject of that Personnel Security Interview (PSI). After the PSI, the individual was referred
to a local psychiatrist for a DOE-sponsored evaluation. This evaluation took place in September
2006. The psychiatrist (hereinafter referred to as “the DOE psychiatrist”) diagnosed the individual
as suffering from Alcohol Abuse, and provided a written report to the local security office setting
forth this diagnosis.   2

After reviewing all of the information in the individual’s personnel security file, including the results
of the interview and the psychiatric evaluation, the local security office determined that derogatory
information existed that cast into doubt the individual’s continued eligibility for a security clearance.
The manager of the local DOE office informed the individual of this determination in a letter that



2

set forth in detail the DOE’s security concern and the reasons for that concern. I will hereinafter refer
to this letter as the Notification Letter. The Notification Letter also informed the individual that he
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The local security office forwarded this request
to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The DOE introduced
eight exhibits into the record of this proceeding and presented the testimony of the DOE psychiatrist
at the hearing.  

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraph (j) of the criteria for eligibility for access to classified matter or special nuclear
material set forth at 10 C.F.R. § 710.8. Paragraph (j) pertains to information indicating that the
individual “has been, or is a user of alcohol habitually to excess, or has been diagnosed by a
psychiatrist as alcohol dependent or as suffering from alcohol abuse.” As support for this allegation,
the Letter cites the individual’s three DUI arrests, two in 1987 and one in May 2004. The Letter also
refers to the diagnosis of the DOE psychiatrist that the individual suffers from Alcohol Abuse, with
insufficient evidence of reformation or rehabilitation. DOE Exhibit 8.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting the individual a  security
clearance would compromise national security concerns. Specifically, the regulations compel me to
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances
surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and
any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting access authorization “will not endanger the common defense and security and will
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security
Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and
cases cited therein. The regulations further instruct me to resolve any doubts concerning the
individual’s eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).
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IV. FINDINGS OF FACT AND ANALYSIS

As set forth above, the DOE’s security concerns relate to paragraph (j) of the personnel security
regulations. As there was no claim or evidence presented in the Notification Letter or at the hearing
that the individual is a user of alcohol habitually to excess or that he has been diagnosed as alcohol
dependent, the DOE’s sole concern is that he was diagnosed by the DOE psychiatrist as suffering
from Alcohol Abuse. 

At the hearing, however, the DOE psychiatrist testified that when he evaluated the individual in
September 2006, he had not received the transcript of the individual’s PSI or the records of the
individual’s arrests, Hearing Transcript (Tr.) at 9, materials that DOE psychiatric consultants would
normally have considered in cases of this sort. After reviewing these materials, the DOE psychiatrist
concluded that his original diagnosis was in error. Specifically, he found that the individual did not,
at the time of his 2006 evaluation or at the time of the hearing, suffer from Alcohol Abuse or any
other alcohol use disorder. Tr. at 8, 15. He indicated that his original diagnosis was based largely on
his interview with the individual and his skepticism about certain statements made by the individual
regarding the number of drinks he consumed prior to his 2004 arrest and the circumstances
surrounding the field sobriety test to which he was subjected at that time. Tr. at 10-11. However,
after obtaining additional information from the PSI, and researching the effects of alcohol on people
of advanced years and the sobriety testing procedures of the local police, the DOE psychiatrist
concluded that his original diagnosis was incorrect. Id. He further concluded that the individual does
not pose “a risk of a lapse of judgement or reliability because of alcoholism.” Tr. at 12. 

I have thoroughly reviewed the record in this matter, and I have found no reason to disagree with the
DOE psychiatrist’s revised evaluation. I therefore conclude that there are no valid security concerns
under paragraph (j) regarding the individual’s eligibility for access authorization. 

V. CONCLUSION

For the reasons set forth above, I find that restoring the individual’s security clearance would not
endanger the common defense and would be clearly consistent with the national interest.
Accordingly, the individual’s clearance should be restored. The Manager of the DOE Operations
Office or the Office of Security may seek review of this Decision by an Appeal Panel under the
procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: November 2, 2007 
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*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 
 
                                                             November 26, 2007 
 
   DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 24, 2007 
 
Case Number:  TSO-0518 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxx (hereinafter "the individual") for an access 
authorization.  The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the testimony and other evidence presented in 
this proceeding, the individual’s access authorization should be restored.  For the reasons detailed below, it 
is my decision that the individual’s access authorization should not be restored.   
 
      I. BACKGROUND 
 
The individual has been employed at the DOE site since 1981.  DOE Exhibit #2.  On March 29, 2007, the 
DOE issued a notification letter to the individual.  Attached to the notification letter was a statement 
entitled “Information creating a substantial doubt regarding eligibility for an Access Authorization” 
(hereinafter referred to as the “information statement”).   
 
The information statement indicates that the individual filed for bankruptcy in 1987, 1997 and 2004.  The 
1987 and 1997 bankruptcies were filed under Chapter 7 of the bankruptcy code, and the requirements of 
the bankruptcy court were all properly discharged.  The 2004 bankruptcy was filed under Chapter 13, and 
the individual is currently in compliance with a 3 year payment plan.  The information statement indicates 
that the three bankruptcy filings indicate a pattern of financial irresponsibility that raise a security concern 
under Criterion L. 10 C.F.R. §710.8. 
 
The information statement also indicates that during several personnel security interviews (PSI) held 
between 1987 and 2005, the individual was questioned about her financial situation.  During those 
interviews, the individual stated that, in the future, she would live within her means and would satisfy her 
financial obligations.  The information statement indicates that the individual’s failure to follow through 
on those statements also indicate a Criterion L security concern.  
 
The notification letter informed the individual that she was entitled to a hearing before a hearing officer in 
order to respond to the information contained in the notification letter.  The individual, who was 
represented by counsel, requested a hearing. I was appointed to serve as the hearing officer.  In accordance 
with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (the hearing). 
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 II. HEARING TESTIMONY 
 
A.  Bankruptcy Expert   
 
The bankruptcy expert is a local attorney who has practiced bankruptcy law for 25 years.  He testified that 
the individual’s attorney asked him to review the individual’s three bankruptcy filings.  Tr. at 45.   He 
testified that the individual’s first bankruptcy was filed in 1987.  He testified that he worked on a large 
number of bankruptcies caused by the failure of a very large local company.  He believes the individual’s 
husband’s statement that the 1987 bankruptcy was caused by that failure.  He testified that the individual 
made all payments directed by the bankruptcy court and that the remainder of the individual’s unsecured 
financial obligations was forgiven.   
 
The individual’s second bankruptcy was filed in 1997. The bankruptcy expert testified that the 1997 
bankruptcy was caused by an investment partnership.  The investment partnership sold cattle to the 
individual and numerous investors in the individual’s region.  Based on the fraudulent representation of the 
investment partnership the individual reported cattle tax losses.  Those loses reduced her IRS tax 
obligations.  Tr. at 47.  The investment partnership was shut down by the IRS in the mid 1990s.  At that 
time, all of the investors lost the money they had invested with the investment partnership.  In addition the 
IRS required all the investors including the individual to amend all prior income tax returns that included 
cattle loss deductions generated by the fraudulent representations of the investment partnership.  The IRS 
assessed penalties and interest on the increased tax obligations.  Tr. at 48.    
 
The bankruptcy expert testified that he did not know how much the individual invested in the cattle 
partnership or the increased income tax obligation that resulted when the individual refiled her income tax 
returns.   However, he testified that the individual significantly reduced her tax obligation from the early 
1980s through the mid 1990s.  He testified that her 1997 bankruptcy schedule indicated a $160,000 non- 
dischargeable obligation to the IRS.  He testified that $160,000 non dischargeable obligation would have 
been the increased tax obligation the individual owed the IRS on the date of the bankruptcy filing.  Tr. at 
52.  That bankruptcy schedule also indicates a $200,000 dischargeable debt owed to the IRS.  The 
bankruptcy expert testified that the dischargeable debt would have been the interest and penalties assessed 
by the IRS on the increased tax obligation.  The bankruptcy expert testified that at that time the $200,000 
in interest and penalties owed the IRS were dischargeable by a Chapter 7 bankruptcy, while the $160,000 
tax obligation was not.  As a result of the sizable dischargeable obligation compared to the individual’s 
income, the expert testified that the only reasonable course for the individual was a Chapter 7 bankruptcy.  
The result of the Chapter 7 bankruptcy filing was a forgiveness of the $200,000 of interest and penalties. 
  
The individual’s third bankruptcy was filed in 2004.  It was a Chapter 13 bankruptcy.  In that preceding, 
the individual agreed to repay all of her outstanding debts.  Interest on her debts was forgiven.  Tr. at 56.  
In order to fully satisfy those debts, the bankruptcy court required the individual to pay $2,115 per month 
for 3 years. The expert testified that as of the date of the hearing the individual has made all her monthly 
payments.  He testified that in 10 months she will complete her chapter 13 bankruptcy proceeding and will 
have fully discharged her debts.  He testified that at that time she will have the $2,115 she is paying to the 
bankruptcy trustee available for other uses.  Tr. at 75.  
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The bankruptcy expert testified that the individual has obtained two low-limit credit cards while in 
bankruptcy.  She currently has outstanding balances that are a few hundred dollars above the $500 and 
$650 credit limits on those cards.  Tr. at 70.  He testified that the interest rate on those cards would be at 
least 18%.  He also testified that there have been 10 insufficient checks written on the individual’s account 
since her bankruptcy filing.  These have all been for small amounts.  Tr. at 71.  He was asked if he thought 
the individual would continue her pattern of filing for bankruptcy in the future.  He testified that he is not 
sure but that the solution is “to learn how to budget and have the self-discipline to stick to it.  And it’s hard 
for a lot of people in this country.”  Tr. at 73.   
 
The bankruptcy expert concluded his testimony by indicating that “Of the individuals who see me because 
of financial problems, the [individual and her husband] would be responsible individuals.”  Tr. at 62.  He 
also testified that he has looked at the individual’s credit reports and the only new financial obligations 
were the two low-limit credit cards.  Tr. at 66.     
 
B.  The Individual’s Co-Workers 
 
The individual’s direct supervisor testified that he met the individual in December 2005 when he started 
working at the site.  Tr. at 8.  He testified that the individual is “very reliable and one of my best 
employees, based on her experience, her knowledge of what she does, and so on.”  Tr. at 10.   He testified 
that the individual has told him about some of her past financial problems, and he believes she is working 
toward “closure of her financial situation.”  Tr. at 13.     
 
A co-worker testified that she has known the individual for 20 years.  Tr. at 17.    Most of her contact with 
the individual is during work hours.  However, she occasionally socializes with the individual.  Tr. at 15.  
She testified the individual does not consume alcohol and is responsible both on and off the job.  Tr. at 16. 
She testified that “[The individual] was always a real stickler for the rules.  And if something was not right 
she was the first one to say, ‘Hey, it says we’re supposed to do it this way,’ and then she would make sure 
it would be done.”  Tr. at 17.  She indicated she could always count on the individual to take on 
responsibility and complete her assignments.   
 
The co-worker also testified that during the last 20 years the individual occasionally has told her about her 
bankruptcies, financial difficulties and medical problems.  Tr. at 17-18.  She described her understanding 
of the individual’s financial problems.  She believes that the individual became involved in a financial 
scam in the late 1980s and that her recent problems were caused by health problems.  Tr. at 19.  She 
indicated that the individual has just faced a number of unfortunate situations.  Tr. at 20.  She believes that 
the individual has gotten smarter about her financial affairs.  She believes that the individual has a budget 
and is working hard to pay off all her debts through the chapter 13 bankruptcy.  Tr. at 21.   She testified 
that she has provided the individual with financial software and she has talked with the individual about 
budgeting.  Tr. at 24. 
  
C.  The Individual’s Husband 
 
The individual’s husband testified that he has been married to the individual for 32 years.   They have two 
children ages 32 ad 28.  Tr. at 27.   The 28 year old daughter has lived at home most of her life.  Their son  
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is married, has one child and lives in a nearby city.  Tr. at 28.  He testified that the individual does not 
consume alcohol and their marriage is strong.  Tr. at 29 and 31. 
 
He testified that the 1987 bankruptcy was caused by his loss of his job and a severe local recession that 
kept him from obtaining a new job for several years.  Tr. at 76.  He testified that his 1997 bankruptcy was 
caused by the cattle scam.  Tr. at 77.   He testified that the September 2004 bankruptcy was primarily 
caused by the individual’s two surgeries in 2003.  He testified that those surgeries reduced the individual’s 
income to disability pay for 9 months.  Tr. at 80-81.      
 
He testified about the family’s finances.  His take home salary is $3,200 per month.  Tr. at 35. He is 
currently making the $2,115 payment to the bankruptcy trustee to pay the 2004 debts.  Tr. at 37.  The 
remainder of his $3,200 take home salary goes into a joint fund which is used to pay household expenses.   
He indicated their largest expense is their home mortgage, $1,260 per month.  Tr. at 30.  He was asked if 
he had any outstanding debts other than those included in the 2004 bankruptcy.  He indicated “not that I 
know of.”  Tr. at 91.       
 
The individual’s husband testified that he has never had any education about budgeting or financial 
planning.  Tr. at 89.  However he indicated he helped prepare the monthly budget which is set forth at 
pages 278-280 of the individual’s documentary submission (hereinafter “Individual’s Exhibits”).  The 
budget indicates approximately 25 categories including essentials such as rent, electricity, phone, gasoline, 
medical and categories that are more elective such as dining out, donations and gifts.      The individual’s 
husband testified that he and the individual estimated their monthly expenses in each of the categories by 
reviewing their check book.  Tr. at 41.  The total budgeted monthly expenses were $6,484.  That amount 
includes the $2,115 payment to the bankruptcy trustee.  Individual's Exhibit at 280.  The individual’s 
husband did not provide any specifics about the budget.  However, he testified that the budget 
development process permitted him to better understand the amount he spends for various activities.  Tr. at 
41.   
 
D.  The Individual  
 
The individual testified that she has been married for 32 years and has lived in the same area for 25 years.  
She does not consume alcohol or gamble.  Tr. at 107.  She testified about the circumstances surrounding 
her 2004 bankruptcy.  In 2003 she had surgery for carpal tunnel syndrome and a few months later she had 
knee surgery.  Tr. at 108.  As a result of those surgeries she was out of work for 9 ½ months.  During that 
period she received disability insurance payments equal to 60% of her salary.  Tr. at 109.  The checks were 
sent on an irregular schedule, making it difficult for her to manage her finances.  Tr. at 109.   She also 
testified that during 2003 she had a number of surgery-related medical bills that were not covered by her 
insurance.  She was unable to provide an estimate of those uncovered medical expenses.  Tr. at 112.   
 
The individual testified at the time of the 2004 bankruptcy, their largest outstanding obligation was 
$10,963 that was owed to the IRS from the 1997 bankruptcy.  Tr. at 113.    She and her husband also had 
credit and unsecured debts of $55,889.  Individual’s Exhibit at 55.  They filed a Chapter 13 bankruptcy and 
agreed to repay the principal owed to the IRS and to their other creditors.   As of the date of the hearing the 
individual had made all required monthly payments, satisfying 73% of her outstanding debts. Tr. at 114 
and Individual’s Exhibit at 5.  She testified that the schedule of expenses that she prepared for the 
bankruptcy court is very similar to her current estimate of her expenses provided on page 278 of her 
documentary  
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submission.  She did not testify about the details of the budget.  However, she testified that since the 2004 
bankruptcy, she and her husband have lived within their means and have made the required payments to 
the bankruptcy court. She believes this pattern demonstrates a pattern of financial stability.  Tr. at 116.   
 
The individual testified that in 2007 she spent a considerable amount of time getting the credit reporting 
agencies to correct errors on her reports.  The individual did not testify about the details of the credit 
reports. However, she believes her current credit reports are accurate.  Tr. at 141.  She believes that her 
persistence in working with the credit agencies to straighten out her credit report demonstrates that she has 
an understanding of the need to organize and manage her financial affairs. 
 
The individual also believes that credit counseling is important and testified that she has tried to obtain 
such counseling.  She contacted the credit counseling firm that her attorney recommended.  However, she 
testified that the firm would not counsel her unless she agreed to bring in all of her bills. Since her bills 
were already listed in her 2004 bankruptcy she believed that was not the “proper type of actual counseling 
that I needed.”  Tr. at 118.  She then went to another firm and was told about a 2 hour post-bankruptcy 
class.  She took that class on line.  Tr. at 119.  She testified that she learned about setting goals and having 
a safety fund.  Tr. at 119.  She also testified that a friend gave her a copy of Quicken which she hopes to 
learn to use in the future to help her monitor family spending.  Tr. at 120.  
 

III. REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements 
imposed by 10 C.F.R. Part 710 upon the individual and the hearing officer.   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review proceeding under this Part is not a 
criminal matter, where the government would have the burden of proving the defendant guilty beyond a 
reasonable doubt.  Once a security concern has been raised, the standard in this proceeding places the 
burden of proof on the individual to bring forth persuasive evidence concerning his/her eligibility for 
access authorization.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).   
 
This burden is designed to protect national security interests.  The hearing is "for the purpose of affording 
the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his/her access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).  
 
This is not an easy evidentiary burden for the individual to sustain.  The regulatory standard implies that 
there is a presumption against granting or restoring an access authorization.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of 
access authorizations indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of an access authorization).  Consequently, it is necessary and 
appropriate to place the burden of persuasion on the individual in cases involving national security issues.   
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In addition to his/her own testimony, the individual in these cases is generally expected to bring forward 
witness testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer 
that restoring access authorization is clearly consistent with the national interest.  Personnel Security 
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).   
 
B. Basis for the Hearing Officer's Decision 
 
In a personnel security case under Part 710, it is my role as the hearing officer to issue a decision as to 
whether granting an access authorization would not endanger the common defense and security and would 
be clearly consistent with the national interest.  10 C.F.R. §710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after 
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access 
authorization would not endanger the common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in light of these requirements, 
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing. 

 
IV. ANALYSIS 

 
The individual’s inability to meet her financial obligations over an extended period clearly raises a security 
concern under Criterion L.  The individual believes that by providing me a clear picture of her financial 
problems I will be able to conclude that her future behavior will meet the standards necessary to maintain 
an access authorization. 
  
A.  Bankruptcy Causes  
 
The individual believes that she has shown that her first two bankruptcies were caused by factors outside 
of her control.  The individual, her husband and the bankruptcy expert convinced me that the 1987 
bankruptcy was related to the failure of the very large local company which caused a severe local 
recession.  They also convinced me that a large number of people were defrauded by the cattle investment 
partnership, and entering into bankruptcy was the best way for her to achieve forgiveness of the $200,000 
IRS interest and penalty assessment which she would never been able to pay.   Therefore, the individual 
has established one factor that mitigates the security concern caused by the 1987 and 1997 bankruptcies.  
As indicated below, I believe that in order to mitigate a financial irresponsibility security concern the 
individual must demonstrate more than that the bankruptcy was caused by factors outside of her control.  
Generally, the individual must also demonstrate a pattern of financial responsibility. 
 
With regard to the 2004 bankruptcy, the only information provided by the individual was testimony that 
her two 2003 surgeries reduced her salary and resulted in medical expenses not covered by health 
insurance.  The individual testimony indicated that she received approximately 60% of her salary for 9 ½ 
months and that she had unspecified medical bills.  That testimony is insufficient in and of itself to 
convince me that these unforeseen events caused a family with a relatively high income to incur $57,000 in 
unpaid debts.    Furthermore,  I believe the individual’s failure to provide details about her 2004 financial 
obligations indicates an inability to understand financial matters and an unwillingness to admit that she 
cannot cope with unforeseen financial events.  Therefore, I do not believe the individual has convinced me 
that the 2004 bankruptcy was caused by factors outside of her control.  
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B.  Future Financial Responsibility 
 
The security concern here involves whether the individual will be financially responsible in the future.  
The individual has presented testimony on two factors that she believes demonstrates this.  As discussed 
below, I am not persuaded by the evidence. 
 
First, she believes that the testimony of the co-worker and supervisor show that she follows all rules and is 
a highly reliable employee.   That testimony indicated that the individual is generally reliable.  However, 
this has little, if any, relevance here.  It did not provide any insights into the individual’s financial situation 
or her ability to control her spending in the future.   
 
Second, reason the individual believes that she will be financially stable because she and her husband are 
close to completing their current bankruptcy proceeding and they have a budget showing how they can live 
within their means.  Individual’s Exhibits at 277-82.  If she maintains her expenditures at the levels 
specified in her budget, it appears she will not have future financial problems.   However, there was no 
testimony that the individual has learned to control her spending.  In fact the testimony at the hearing was 
to the contrary.  The testimony at the hearing indicated that during the last two years there have been 
several returned checks written on the individual’s account and that she has gone over her credit limit on 
her two credit cards.  Therefore, the individual has not convinced me that she will limit her spending and 
meet her financial obligations in the future. 
 
My concern that the individual will be unable to control her spending is supported by the individual’s 
inability to discuss the details of her financial affairs.  She did not provide any information on her actual 
spending during the last two years.  Nor did she provide any information from her current creditors to 
indicate that she is current on her credit card, utilities and mortgage.  Furthermore, when she discussed her 
past financial problems, she could not provide detail as to the specific amount of lost salary or her medical 
bills.   She testified “I’ve never had a budget before, so this is all new to me.” Tr. at 124. The individual 
has had only two hours of on line training in budgeting.  She testified that “I learned a lot of different 
things on there, I really did.  What myths and realities were.”  Tr. at 124.    However, her need for 
additional financial training to help her understand and control her finances was obvious.  Thus, the 
individual has provided no corroboration that supported her contention that she will be able to control her 
future spending. 
  
Furthermore, I believe that the individual has difficulty organizing her financial affairs.  She testified “I’ve 
been in a very busy position and you know . . . I sort of forgot.  So, you know, if I was supposed to do this 
and that, maybe I should have had something in writing that said, you know, you will do this or this and 
whatever.”  Tr. at 136.   The individual’s testimony indicates she is not particularly concerned by her own 
failure to satisfy her financial obligations.  She is satisfied with the bankruptcy expert’s view that her 
financial situation is not unusual and that she is more responsible than many individuals that file for 
bankruptcy protection.   The individual does not recognize that a repeated pattern of failing to meet 
financial obligations is inappropriate for an access authorization holder or that as an access authorization 
holder she is responsible for understanding her finances and assuring that she will be financially 
responsible in the future. 
 
Given the circumstances here and in the absence of a substantial period of time demonstrating good 
financial judgment, I find that the individual has failed to mitigate the DOE’s Criterion L security concern. 
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 V. CONCLUSION 
 
I have concluded that the individual has not mitigated the DOE security concern under Criterion L of 
10 C.F.R. §710.8.  In view of the record before me, I am not persuaded that restoring the individual’s 
access authorization would not endanger the common defense and security and  would be clearly 
consistent with the national interest.  Accordingly, I find that the individual’s access authorization should 
not be restored.   
 
The parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 10 
C.F.R. § 710.28(b)-(e).  
 
 
 
Thomas L. Wieker 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 26, 2007    
 
 
 
 
.   



1/ Access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.

                         October 30, 2007

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 27, 2007

Case Number: TSO-0519

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") for access authorization.   The1

regulations governing the individual's eligibility are set forth at
10 C.F.R. Part 710, "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special  Nuclear
Material."  This Decision will consider whether, based on the
testimony and other evidence presented in this proceeding, the
individual is eligible for access authorization.  As discussed
below, I find that the individual’s suspended access authorization
should be restored in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
statement of the derogatory information causing the security
concern.  

The security concern cited in the Letter involves the individual’s
use of alcohol.  The Notification Letter stated that the individual
has been diagnosed by a DOE consultant psychologist (hereinafter
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2/ Criterion J security concerns relate to an individual’s use of
alcohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol
abuse.  

consultant psychologist) as suffering from alcohol dependence.  The
Notification Letter also indicated that the individual has a
history of alcohol-related arrests for public drunkenness in the
1960s, in 1970 and 1981.  Moreover, according to the Notification
Letter, the individual has a history of binge-drinking episodes.
Most recently, in August 2006, the individual engaged in a two week
episode of binge-drinking and was hospitalized for alcohol-related
seizures/convulsions.   According to the Notification Letter, this
constitutes derogatory information under 10 C.F.R.
§ 710.8(j)(hereinafter Criterion J).   2

The DOE consultant psychologist evaluated the individual on
November 17, 2006.  In his report, the DOE consultant psychologist
diagnosed the individual as suffering from alcohol dependence with
physiological dependence.  The consultant psychologist further
indicated that the individual reported that he had been abstinent
from alcohol since August 2006, and has been receiving alcohol
counseling from a licensed clinical social worker (alcohol
counselor or alcohol therapist).  

In the report, the DOE consultant psychologist recommended lifetime
abstinence from alcohol use for this individual.  He noted that the
individual appears to have been following the treatment
recommendations of the alcohol counselor and has been actively
participating in Alcoholics Anonymous (AA).  However, the
consultant psychologist believed that the individual needs to
develop solid relapse-prevention skills for coping with stress and
managing risk of alcohol use.  He found that the approximately
four-month abstinence period, as of the time of the evaluation, was
rather short in this case, given the individual’s long history of
use of alcohol to excess and diagnosis of alcohol dependence.  The
consultant psychologist indicated that in order to establish
rehabilitation from alcohol dependence, the individual should
demonstrate “monitored and sustained interventions which include
use of AA with a sponsor, occasional monitoring by the psychologist
at the installation where the individual works (site psychologist),
participation in counseling with the alcohol counselor for the
length of time she recommends.”  The consultant psychologist noted
that the individual is not a candidate for returning to “social
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drinking.”  Further, the consultant psychologist stated that the
“length of time for [the individual] to achieve rehabilitation is
at least 12 to 18 months of monitored recovery time. If he were to
attempt recovery without use of these supports [he] should be held
to a standard of a minimum of three years of abstinence . . . .” 

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer, in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual was represented by an attorney.  The
individual testified on his own behalf, and presented the testimony
of the alcohol counselor, the site psychologist, his wife, his
daughter, his AA sponsor, a friend, a co-worker and a supervisor.
The DOE Counsel presented the testimony of the DOE consultant
psychologist.

II.  Hearing Testimony

At the outset, the individual’s attorney stipulated to the
diagnosis of the DOE consultant psychologist that the individual
suffered from alcohol dependence.  See Transcript (hereinafter Tr.)
at 7. Accordingly, the focus of the hearing was on the steps that
the individual has taken towards reformation and rehabilitation.
The witnesses’ testimony was directed towards those matters. 

A.  The Individual

The individual agreed with the diagnosis of the DOE consultant
psychologist and the site psychologist that he is “an alcoholic.”
Tr. at 150-51, 158, 164.   He stated that his last alcohol use was
on August 6, 2006.  Tr. at 143.  He confirmed that it is his
intention never to use alcohol again, stating “it’s no friend to
me.”  Tr. at 143.  He stated that, in the past, his binge drinking
was triggered by guilty feelings about the death of his mother in
August 1998 in a house fire.  Tr. at 162.  Other triggers include
stress that he experiences when trying to take on too much
responsibility for others.  Tr. at 153.  He indicated that he has
now learned other means to cope with stress.  He has had
significant therapy with an alcohol counselor, attended AA meetings
two to three times a week for more than a year, had a sponsor for
virtually that entire period, and completed the AA 12 steps.  Tr.
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at 145, 155, 157.  He chairs AA meetings.  Tr. at 181.  He has
people to talk to, including his AA sponsor, and a supportive
family.  He refers to the AA 12 steps, and goes to AA meetings.  He
plays a musical instrument.  He exercises regularly.  Tr. at 151,
152-3, 163.  He does not feel any urges to return to alcohol use,
even if he sees other people drinking alcohol.  However, if he did
feel such an inclination, he would contact his alcohol counselor,
the site psychologist, his AA sponsor, other AA participants, or
his family.  Tr. at 175-77.  He stated that in the past, he has
been abstinent for as long as eight or nine years, but then
returned to excessive alcohol use.   Tr. at 165.  However, in the
past, he never participated in AA or other therapy.  He believes
that because of AA, his sponsor and his alcohol therapy, his
current abstinence is more likely to be successful.  His alcohol
counselor has helped him to identify alcohol triggers.  Tr. at 151-
53, 183.  He testified that it is his intention to continue with AA
for the rest of his life.  Tr. at 169.  He wants to live long
enough to see his grandchildren grow up, and does not want them to
have bad memories of him.  Tr. at 187.  He testified that his life
is much better because of his abstinence and participation in AA.
Tr. at 161.  He stated that the death of a loved one would be the
worst thing that could happen to him, but there is “one sure fire
way to make it worse, and that’s to drink.”  Tr. at 189.  

B.  The Wife

The wife testified that she and the individual have been married
for 39 years.  Tr. at 72.  She stated that she has not seen the
individual use alcohol since August of 2006.  Tr. at 72-73.  She
further indicated that since last August, the individual has been
attending AA meetings two or three times a week.  More recently, he
has been chairing meetings.  Tr. at 72, 136.  She believes his
commitment to abstinence is a long-term one.  Tr. at 75.  She
indicated that she would be able to tell if he used alcohol because
his personality changes with alcohol use, and she could detect the
odor of alcohol.  Tr. at 81.  She testified that since the
individual has ceased using alcohol, he is more helpful around the
house and they have fewer arguments.  Tr. at 74.   She testified
that the individual is able to deal with stress now through his
participation in AA, his relationship with his sponsor and his
therapy with the alcohol counselor.  Tr. at 81, 132.  If she
believed that he had the urge to use alcohol, she would immediately
advise him to seek out his AA sponsor or his alcohol therapist.
Tr. at 138.  She confirmed that since August of 2006, he has
adopted a healthier life-style that includes a good diet, exercise,
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playing his musical instrument and involvement with his family.
Tr. at 73, 141. 

C.  Daughter

The individual’s daughter lives next door to him and sees him every
day.  Tr. at 37.  She testified that she last saw the individual
use alcohol in August 2006.  Tr. at 41.  She confirmed that he
currently attends AA meetings once or twice a week.  Tr. at 42.
She has noticed a change in his personality since he stopped using
alcohol:  he is a happier person, more pleasant, with a better
attitude.  He wants to be around his grandchildren.  Tr. at 38, 45.
She believes he is committed to his abstinence.  Tr. at 39.  If he
is around other people who are using alcohol, he pays no attention
to it.  Tr. at 39.  She believes that she would be able to tell if
he resumed alcohol use because there would be a change in his
personality, and he would be more difficult to get along with.  Tr.
at 46.  If she believed that he were about to resume alcohol use,
she would tell him to seek out his AA sponsor.  Tr. at 47.  

D.  AA Sponsor

The individual’s AA sponsor testified that he has been mentoring
the individual for about one year.  Tr. at 50.  He stated the
individual is a serious participant in AA and is committed to
working through the program.  Tr. at 50.  He confirmed that the
individual regularly attends AA meetings several times a week.  Tr.
at 54.  He stated that the individual is open and active at the
meetings.  Tr. at 52.  He described the individual’s active
participation in AA as including chairing meetings and
“involvement with fellowship.”  He does not just “stay on the
fringes” at AA meetings.  Tr. at 69, 70.  He stated that the
individual has worked through all the AA steps.  Tr. at 50.  He has
seen positive changes in the individual since he started
participating in AA, and believes that he is profiting from the
program.  Tr. at 53-54.  He testified that he and the individual
talk regularly on the telephone, at least weekly, if not more
often.  Tr. at 51.  He stated that the individual is one of the
most, if not the most motivated, committed “sponsees” he has
mentored.  Tr. at 65, 71.  The sponsor believes that he would be
able to tell if the individual had resumed alcohol use because he
would avoid AA.  He has seen such behavior in other AA attendees.
The sponsor does not believe the individual has used alcohol since
he has been involved in AA. Tr. at 61, 66, 67.  
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E.  Supervisor, Co-worker, and Friend

The individual’s supervisor testified that he has known the
individual since 1995.  He has had daily contact at with him for
approximately one year. He does not have social contact with the
individual.  He testified that the individual is a good and
dependable employee.  He was aware of the individual’s alcohol
problem.  He testified that the individual told him that he had
gotten sick using alcohol, that he has not used alcohol since
August 2006, and was not planning to use alcohol again.  Tr. at 10-
16.

The co-worker has known the individual since 2002.  They worked
together closely for several years until August 2006.  He
characterized the individual as a good co-worker.  He did not
suspect that the individual had an alcohol problem.  He stated that
the individual mentioned on the phone that he was in AA and that he
had stopped all use of alcohol in August 2006.  Tr. at 18-24.  

The friend knew the individual when they were children, and they
reconnected later in adulthood, through their mutual love of music.
The friend stated that the individual used to drink wine, but he
has not seen the individual use any alcohol since before March
2006.  He testified that when they talked after August 2006, the
individual told him he had stopped using alcohol and was attending
AA.  The friend stated that on recent occasions, when he has been
with the individual in situations where alcohol was served, the
individual has not taken any alcohol or expressed any desire to use
it.  Tr. at 26-36. 

F. The Alcohol Therapist

This witness is a licensed clinical social worker with a specialty
in alcohol and drug counseling.  She has been treating the
individual for about 12 months, and has had 17 sessions with him
lasting about 55 minutes each.  Tr. at 99, 118.  She saw him the
day before the hearing, but does not believe any further sessions
are necessary, except if the individual requests it.  Tr. at 99.
She testified that the individual “worked diligently on every
assignment I had given him.”  Tr. at 87.  She is convinced that he
has remained abstinent since August 2006.  She stated that through
“body language” you can tell if someone is using alcohol again.
Tr. at 107.  She has noticed a distinct change in the individual,
that he is continuing to look “better and brighter, and sit up
taller.”  Tr. at 107.  She testified that the individual’s drinking
problems may be traced to stress, and that he now has a strategy
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for dealing with stress.  Tr. at 102.  In this regard, she noted
that the month of August poses a stress threat for the individual
because that was the month in which his mother died.  She provided
the individual with some techniques for coping with his sadness
during such times.  Tr. at 103.  She recommends that he continue to
participate in AA.  Tr. at 108. She referred to the individual’s
previous attempts to refrain from using alcohol, and believes that
because of his counseling and AA, his abstinence will be more
successful this time.  Tr. at 111.  She noted the responsibility
the individual feels towards his family and his employer as further
motivation to remain sober.  Tr. at 112. She stated that if she is
going out on a limb in giving him a very favorable prognosis, “it’s
a solid one.  It’s an oak tree.”  Tr. at 131.  

G. The Site Psychologist

The site psychologist is the staff psychologist at the installation
where the individual is employed.  His responsibilities include
fitness for duty assessments, and also ensuring that employees
receive appropriate treatment for their mental conditions requiring
care.  Tr. at 191, 193.  He indicated that he began seeing the
individual weekly in August 2006, after the individual was released
from the hospital.  Thereafter, he saw the individual every other
week and then monthly.  Tr. at 194.  In all, he has had about 15 to
20 contacts with the individual, each lasting 30 to 60 minutes.
Tr. at 209.  He expects to continue to monitor the individual,
although he does not believe the individual needs him any more for
therapeutic purposes.  He indicated that the individual does not
require additional counseling, but recommended that the individual
continue with AA.  Tr. at 209, 212.  He was impressed with the
individual’s honesty about his drinking and characterized the
individual as “less in denial” than some other employees.  Tr. at
195.  He recognized that the individual has previously had
abstinence periods of long duration, but has eventually returned to
alcohol use.  The site psychologist believes that the individual’s
risk of relapse at this point is “low,” less than 25 percent.
Tr. at 195.  The site psychologist cited the following factors that
led him to this conclusion.  He stated that he believed that the
situation is now different for the individual because this is the
first time the individual has engaged in an entire recovery process
with AA and a therapist.  Tr. at 198, 217, 218.  The individual
does not seem to react to the presence of alcohol.  In the past
year, the individual has demonstrated an ability to manage stress,
using AA tools.  The individual recognizes that he has to take
responsibility and to manage his life with the help of AA.  Tr. at
200.  The individual has many coping skills, including AA, the 12-
step program, recognition of a “higher power,” and the objectives
of service and “giving back.”  He is open, rather than secretive,



- 8 -

about his alcohol dependence.  Tr. at 201.  He has goals that are
important in his life.  He is concerned about maintaining his
overall health through physical activity.  He is interested in
music.  He recognizes that he does not have to perform the
“caretaker” role.  He is active in his own recovery.  Tr. at 202,
203.  The witness cited as another factor in the individual’s favor
that he is not “impulse driven,” so that it is not likely he will
impulsively use alcohol.”  Tr. at 202.  

H.  The DOE Consultant Psychologist

The consultant psychologist testified after listening to all of the
above witnesses.  At the outset, he reiterated the findings set
forth in his report.  He believed that the individual suffered from
alcohol dependence in the past.  Tr. at 232.  He maintained that in
order to demonstrate reformation/rehabilitation, the individual
should establish that he has abstained from alcohol for at least
one year with treatment, including participation in a program such
as AA, alcohol counseling and monitoring by the site psychologist.
He noted with approval that, as of the time of the hearing, the
individual had been abstinent from alcohol for about 13 months, and
has been attending AA and receiving private therapy for about that
same length of time.  He was very impressed with this program.
Although he noted that the rehabilitation period as a whole was “on
the short end of my preference,” he believed it was “adequate.”
Tr. at 233-35, 236.  

The consultant psychologist then turned to the issue of the risk of
relapse in this case.  In order to prepare for giving testimony
regarding this subject, the consultant psychologist reviewed a body
of professional literature on risk of relapse in alcoholics.  He
prepared a written summary of the literature that he reviewed.  DOE
Hearing Exhibit.  This exhibit is attached as an Appendix to this
Decision.  The witness discussed his findings regarding this
research at the hearing.  Tr. at 237-51.  He also reviewed the risk
factors as they applied to the individual.  In this regard, he
testified as follows.  First, he referred to whether the individual
continued to have cravings for alcohol, and noted that testimony
indicated that alcohol cravings are not a significant issue here,
and that the individual has “tools” to deal with any cravings
should they arise.  Tr. at 249.  He testified that a critical
factor, social support, is present in this case.  The individual
has a very strong support network, especially through his
participation in AA. Tr. at 250.  He noted that there is no “co-
morbid” mental condition in this case, such as another psychiatric
disease which could complicate his abstinence program.  Tr. at 240,
249.  He cited as a negative factor that the individual does have
a chronic picture of alcohol abuse in his family, and characterized
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the level of the individual’s dependance on alcohol as “medium.”
Tr. at 250.  He testified that “treatment compliance” is a
protective risk factor and that the individual’s compliance has
been “exemplary.”  He noted in this regard the strong, favorable
testimony by the individual’s therapist and the site psychologist,
and the fact that the individual is fully involved in AA, with very
favorable testimony by his sponsor.  Tr. at 250.  The consultant
psychologist also noted as a positive factor that the individual
now has coping skills and tools that he did not have heretofore.
He also cited the fact that the individual has testified about his
strong motivation to remain sober for reasons beyond his job and
his security clearance, and that the individual has changed his
“mind-set,” and “changed internally” as “critically important.”
Tr. at 251-52.  

While he indicated that from a purely “actuarial” standpoint, the
risk of relapse in the next four or five years might be as much as
50/50, he stated that he believed the risk with respect to this
individual is “low.”  He based this on the fact that he knows the
individual’s alcohol therapist well, and believes her to be very
capable.  He also knows the site psychologist believes his
testimony to be reliable.  Moreover, he was impressed by the
testimony of the individual’s AA sponsor.  He was also impressed by
the individual’s own testimony, and his commitment to an alcohol-
free life.  Tr. at 234.  

Finally, he testified that his own sense of the individual’s
internal change and commitment to change was substantiated by the
testimony of the witnesses in this case.  Given these factors, the
consultant psychologist was willing to “adjust” the actuarial
figures, and testified that he would estimate the individual’s risk
of relapse as 25-33 percent over the next four or five years.  He
characterized this as “low.” Tr. at 254.  In sum, the consultant
psychologist testified that the individual is rehabilitated from
his alcohol dependence.  Tr. at 233-36, 261.   

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
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and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the
interests of the national security test” for the granting of
security clearances indicates “that security-clearance
determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

As noted above, the individual in this case does not dispute the DOE
consultant psychologist’s diagnosis of alcohol dependence.  The
issue in this case is therefore whether the individual has
demonstrated that he is reformed and/or rehabilitated from this
condition.  As discussed below, I find that the individual is
reformed/rehabilitated. 

As an initial matter, I am convinced that, as he testified, the
individual has been abstinent from alcohol since early August 2006.
The individual’s wife, daughter and AA sponsor corroborated the
individual’s testimony that he has been abstinent for that period.
These witnesses were all highly credible.  They were all very
familiar with the individual and his personal life.  The wife and
the daughter see him daily, and the AA sponsor is in frequent
contact with him.  They all believed that the individual intends to
remain abstinent.  Further, the witnesses who see him somewhat less
frequently, the supervisor, the co-worker and the friend, also
corroborated the individual’s testimony that he has been abstinent
since August 2006. 

I was also very impressed by the individual’s commitment to his
abstinent life-style for the future.  He testified thoughtfully and
persuasively about why he intends to remain abstinent.  He stated
that he feels better emotionally and physically, and that his
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relationship with his family is better when he is living an alcohol-
free lifestyle. 

I am also persuaded about the individual’s genuine commitment to his
rehabilitation program, including his participation in AA and his
work with his alcohol therapist.  The individual’s AA sponsor
corroborated that the individual is serious about his work in the
AA program and in continuing to attend meetings regularly and work
on the AA steps.  The sponsor spoke in detail and with conviction
about the individual’s active and serious AA participation.  He
confirmed that the individual is not just going through the motions.

In this regard, the individual was very lucid about the stressors
in his life that, in the past, caused him to turn to alcohol for
relief.  He spoke thoughtfully about the steps he has taken to cope
with those stressors.  He indicated that he has a strong support
system that includes his therapist, his wife, his AA sponsor and AA
friends with whom he can discuss his stresses, thereby alleviating
the need for alcohol to relieve stress.  His sponsor corroborated
that they continue to talk to each other and encourage each other.
I believe the individual’s commitment to AA and to the principles
of service and “giving-back” are genuine and will help him in
maintaining his abstinence during times of stress.  

The individual’s therapist spoke in highly favorable terms about the
serious manner in which the individual has approached his therapy.
She also testified convincingly about the tools the individual has
acquired to cope with the stressors in life that in the past might
have caused him to turn to alcohol.  The DOE consultant psychologist
and the site psychologist gave very favorable testimony about the
individual’s progress and his current level of rehabilitation.  They
were convinced, based on his testimony and that of the therapist,
that he is seriously committed to his abstinent life style and gave
him a very good prognosis.  They both believed that his risk of
relapse is low.  The research summary produced by the DOE
psychologist was especially helpful in grounding the testimony
regarding relapse risk.  I was particularly impressed with the
testimony of the DOE consultant psychologist regarding the relapse
risk factors for this individual and why, when taken as a whole, the
risk factors indicate that in this case the individual’s risk of
relapse is low, even though his rehabilitation period was “on the
short end.”  

I am therefore convinced that there is a good prognosis for this
individual.  He now has the tools, including a strong support
system, to cope with future stress that heretofore might have caused
him to turn to alcohol.  Moreover, the individual has a strong
motivation to stay sober: he is deeply committed to his wife and
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family.  They testified about the positive effects his abstinence
have had on their relationship.  I believe that he fully understands
the hardship that resuming alcohol use would impose on them.
Finally, the individual described his recent, healthier lifestyle.
This was also very convincing testimony, and provides a further
motivation for his commitment to abstinence. 

V.  CONCLUSION

As the foregoing indicates, the individual has resolved the
Criterion J security concerns cited in the Notification Letter.  It
is therefore my decision that this individual’s suspended access
authorization should be restored.  

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date:October 30, 2007
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DECISION AND ORDER 
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Hearing Officer’s Decision 

  
Case Name:  Personnel Security Hearing  
 
Date of Filing:  July 27, 2007 
 
Case Number:  TSO-0521   
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the individual) to hold an 
access authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  In this Decision, I will consider whether, on the basis of the 
testimony and other evidence in the record of this proceeding, the individual’s access 
authorization should be restored.  For the reasons discussed below, I have determined that the 
individual’s access authorization should not be restored at this time. 
 
I.  Background 

The individual has held a Department of Energy (DOE) access authorization for over 20 years.  
During a routine reinvestigation for continued access authorization in December 2005, the 
individual revealed to the investigator that he had not filed his federal income tax returns for 
several years.  The local DOE Security office (LSO) conducted a personnel security interview 
(PSI) with the individual in June 2006, at which the individual explained that he had in fact filed 
his federal returns after the reinvestigation but claimed that he had earned no income and 
therefore owed no taxes.  He also admitted that the Internal Revenue Service (IRS) had informed 
him by letter that his claim was frivolous, yet he continued to file his taxes in a similar fashion.  
In addition, the individual stated that he had not filed his state tax returns for the preceding three 
years.  Finally, the individual explained his belief that his employment at the DOE facility 
generates no taxable income; instead, he exchanges his time and labor for money.  The LSO 
determined that the individual’s failure to observe income tax laws constituted derogatory 
information that created a substantial doubt about his eligibility for an access authorization.  
Because the security concerns remained unresolved after the PSI, the LSO sought and obtained 
authority to initiate an administrative review proceeding.   

The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that his access 
authorization had been suspended on the basis of information that created a substantial doubt 
concerning his eligibility for access authorization.  The Notification Letter included a recitation 
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of the derogatory information described above and explained how that information fell within the 
purview of one potentially disqualifying criterion, Criterion L, which is set forth at 10 C.F.R. 
§ 710.8(l).1  The letter further informed the individual that he was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access 
authorization.  The individual requested a hearing, and the LSO forwarded the individual’s 
request to the Office of Hearings and Appeals (OHA).  The Acting Director of OHA appointed 
me as the Hearing Officer in this matter. 

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual and an LSO personnel security specialist.  The DOE submitted 39 exhibits before the 
hearing, and the individual submitted 10 exhibits before and during the hearing and five letters of 
recommendation after the hearing.  A transcript of the hearing was produced and will be 
hereinafter cited as “Tr.”   
 
II.  Regulatory Standard 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  The Hearing Officer’s role in this proceeding is to evaluate the evidence 
concerning the individual’s eligibility for access authorization presented by the agency and the 
individual, and to render a decision based on that evidence.  See 10 C.F.R. § 710.27(a).  Part 710 
generally provides that “[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all relevant information, favorable and unfavorable, 
as to whether the granting or continuation of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  Any doubt as to the 
individual’s access authorization eligibility shall be resolved in favor of national security.”  
10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this decision:  the 
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, 
including knowledgeable participation; the individual’s age and maturity at the time of the 
conduct; the voluntariness of the individual’s participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).  The 
discussion below reflects my application of these factors to the testimony and evidence presented 
by both sides in this case.  
 
III.  The Notification Letter and the Security Concern at Issue  
 
In its Notification Letter, the LSO cites one criterion, Criterion L, as the basis for suspending the 
individual’s access authorization.  The derogatory information that raised the LSO’s concerns 
under this criterion relates to the individual’s unusual conduct based on his interpretation of the 

                                                 
1 Criterion L relates, in relevant part, to information that a person has “engaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or undue duress 
which may cause the individual to act contrary to the best interests of national security . . .”  10 C.F.R. § 710.8(l).  
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federal tax laws.  The LSO contends that the following information falls within the scope of 
Criterion L:  (1) the individual admitted that he did not file federal income tax returns from 2000 
to approximately 2003; (2) he then resumed filing tax returns, including overdue returns, but 
indicated on them that he had no income subject to taxes; (3) even after the IRS advised him in 
June 2005 that his 2002 return was frivolous, he continued to file federal income tax returns in 
the same manner; (4) he admitted that he has not filed state income tax returns for 2003, 2004, or 
2005; and (5) he indicated to the LSO that he believes his earnings are not subject to income tax 
because he exchanges his time for money.   
 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s honesty, reliability, and trustworthiness.  Criterion L concerns that arise 
from failing to file income tax returns or from fraudulently filing tax returns call into question an 
individual’s self-control, judgment, or willingness to abide by rules and regulations.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
by the Assistant to the President for National Security Affairs, The White House (December 29, 
2005) at Guideline F; Personnel Security Hearing, Case No. TSO-0531, 30 DOE ¶ 82,763 
(February 20, 2008); Personnel Security Hearing, Case No. VSO-0573, 28 DOE ¶ 82,921 
(June 19, 2003).  See also Tr. at 32-33 (testimony of personnel security specialist).2   
 
IV.  Findings of Fact  
 
The facts in this case are not in dispute.  The individual did not file his income tax returns for the 
years 2002 through 2005 on a timely basis.   
 
In March  2005, the individual filed his federal income tax returns for 2002, 2003, and 2004. 
Exhibits 25 and 28.  On each of those returns, he entered “0” in the Income and Adjusted Gross 
Income sections.  He attached to each return a letter that set forth his position that he had 
received no income in each of those years.  Exhibits 25, 27, 28.  On June 21, 2005, the IRS wrote 
a letter to the individual, in which it advised him that it had determined that the information he 
had provided on his return was frivolous and had no basis in law, and further advised him of the 
consequences of maintaining his position.  Exhibit 23.  Despite this notification from the IRS, he 
completed his federal income tax return for 2005 in the same manner.  Exhibit 24.   
 
The individual has not filed any state income tax returns since 2001.  Exhibit 37 (Transcript of 
Personnel Security Interview) at 15; Tr. at 100.   
 
V.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I 

                                                 
2    At the hearing, the personnel security specialist also contended that the individual’s conduct could render him 
susceptible to coercion, duress, exploitation or pressure, because the IRS might pursue a remedy against him that 
would place his finances at risk.  Tr. at 56-57.  I find this concern to be speculative at best.  There is no evidence in 
the record that the individual’s resources would be in jeopardy even if this unlikely event were to occur.   I will, 
therefore, restrict my analysis to the security concern described above.   
 



 - 4 -

have determined that the individual’s access authorization should be not restored at this time. I 
cannot find that restoring the individual’s access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.  10 C.F.R. 
§ 710.27(a).  The specific findings I make in support of this decision are discussed below. 
 
A.  Mitigating and Explanatory Evidence  
 
Throughout this proceeding, the individual has carefully explained his interpretation of the 
federal tax laws.  In essence, he contends that the Internal Revenue Code contains no definition 
of “income.”  Tr. at 24-26, 78; see Exhibit 37 at 29.   He testified that he has sought clarification 
of the definition of “income” from his elected representatives and the IRS, but has received “no 
responses that I can rely on for a true, factual answer to any of my questions.”  Tr. at 24-25 
(emphasis added).  He reported that he consulted a tax attorney on this matter, but deemed the 
attorney’s response to be a conflict of interest and therefore not reliable.  Exhibit 37 at 18.  
Because no one has convinced him to the contrary, he claims that the wages he receives from his 
employer do not constitute income and therefore cannot be subject to income tax.  Tr. at 89-90.  
He remains steadfast in his interpretation of the federal income tax laws, even though he 
acknowledges that it is not commonly held, and that the IRS has advised him that it is frivolous.  
Id. at 68-69; Ex. 23.  All of his conduct with respect to federal and state income tax returns 
strictly comports with his unusual interpretation of the federal tax laws. 
 
The record indicates that the individual has now filed his federal income tax returns through 
2006.  The individual testified that he filed those returns not because the law requires that action, 
Tr. at 100, but because he wanted to claim refunds of the amounts his employers had withheld 
from his paychecks during those years. 3  Id. at 99.  The money withheld apparently covers any 
tax liability the IRS has determined he owes.4  Id. at 59-60.  Nevertheless, the individual 
continues to file returns in which he states that he had no income, even though the IRS has 
informed him that such filings are frivolous.   
 
In addition, the individual has not filed his state income tax returns for several years.  During the 
PSI, the individual declared that the state has no authority to levy taxes; only the United States 
Congress does.  Exhibit 37 at 16, 46.  At the hearing, however, he offered an additional 
justification for not filing state returns: “[I]f I don’t earn federal income, [and the] state has tied 
themselves to that, [] I don’t earn state income and therefore there is no need to file.”  Tr. at 100.  
Although he has filed federal returns to claim refunds of federal withholdings from his paycheck, 

                                                 
3    I note a discrepancy in the individual’s recollection of the events.  The individual testified that another reason he 
filed his overdue returns was that the investigator who conducted his reinvestigation advised him that “there would 
probably be some follow-up” if he did not.  Id. at 99.  The record clearly establishes that the reinvestigation was 
conducted in December 2005.  Exhibit 5 (Case Evaluation Sheet, January 26, 2006) at 2.  Therefore, the individual 
filed his federal income tax returns for 2002, 2003, and 2004 nine months before he met with the investigator.  I find 
this discrepancy to be immaterial because neither reason demonstrates that the individual has altered his unusual 
beliefs regarding his tax liability, and it is clear to me that he will continue to comport his behavior to those beliefs.   
 
4    Although the individual informed his employers that he was exempt from withholding, his employers withheld, 
and continue to withhold, the maximum amount permitted.  Id. at 62.  According to the individual, the IRS has 
directed them to take that action.  Id. 
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he has not filed state returns to claim refunds of state withholdings, because the state is poor and 
needs “all the money [it] can get.”  Id. at 101.  
 
The individual has stated that if the law requires him to pay income taxes, he will pay them.  Id.  
at 83, 102.  On its face, this statement demonstrates a willingness to comply with lawful 
obligations.  I find this statement to be disingenuous, however.  The individual refuses to accept 
any positions contrary to his own on this matter, regardless of the authority, whether elected 
officials, tax lawyers, or the IRS itself.  See, e.g., Exhibits 23, 39.  He relies on his selection of 
federal court decisions that he believes support his interpretation of the United States 
Constitution and various tax laws, see, e.g., Exhibits E, F, G, but dismisses as unreliable those 
rulings that undermine his interpretation.   
 
The individual has also stated that differences between the income tax laws and the laws that 
govern the safeguarding of classified information and special nuclear material dictate that he will 
not treat the two sets of laws the same.  He contends that the tax laws are vague and subject to 
multiple interpretations, Exhibit 37 at 21, but the laws safeguarding classified information are 
not.  He testified that he follows the latter laws carefully, and has not been charged with any 
form of security offense in the more than 20 years he has held his security clearance.  Tr. at 24, 
60, 112, 117.  He further testified that if he were to have any doubt about how to handle 
classified information in a particular situation, he would contact the appropriate personnel 
immediately and defer to their instructions.  Id. at 80, 84.   In fact, this situation has not arisen.  
Id. at 117.  His stated conviction that he would behave appropriately if faced with such a 
situation is hypothetical and, given his behavior toward the income tax laws, I have significant 
doubts that he might interpret the laws safeguarding classified information for his own purposes.  
 
Finally, the individual submitted five letters of recommendation into the record after the hearing.  
The letters were written by his current first-line manager, two former supervisors, and two co-
workers, and covered the period from 2001 through the present.  The letters consistently asserted 
the individual’s positive qualities: good workmanship, reliability, trustworthiness, and 
demonstrated care in handling classified material.  Although a few of the authors mentioned their 
awareness of the LSO’s concern about the individual’s tax matters, none offered any insight into 
his behavior regarding income taxes.  While I accept the authors’ opinions that the individual is 
in general an upstanding citizen and an excellent worker, this evidence does not outweigh the 
uncontroverted derogatory information in the record concerning his conduct regarding the 
income tax laws.   
 
B.  Hearing Officer Evaluation of the Evidence 
 
In previous decisions involving individuals who failed to file and pay taxes, OHA Hearing 
Officers have generally looked at the reasons for the failure to file and the actions the individuals 
have taken to make amends for past delinquencies.  Personnel Security Hearing, Case No. VSO-
0573, 28 DOE ¶ 82,921 (June 19, 2003) (and cases cited therein).  While the individual’s specific 
challenge to the application of the tax laws may be unusual, it falls within the ambit of tax 
protester arguments that wages do not constitute taxable income.  Those arguments, to the extent 
that they are comprehensible, have been consistently rejected by the courts.  See, e.g., Stubbs v. 
Commissioner of IRS, 797 F.2d 936, 938 (11th Cir. 1986) (rejecting argument that wages are not 
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taxable income as “patently frivolous”); Ficalora v. Commissioner of IRS, 751 F.2d 85, 87-88 
(2nd Cir. 1984) (holding that income includes compensation for services); Lonsdale v. 
Commissioner of IRS, 661 F.2d 71, 72 (5th Cir. 1981) (rejecting “even exchange” argument).  See 
also Exhibit 39 (IRS publication “The Truth about Frivolous Tax Arguments,” November 30, 
2006).  Because the individual firmly maintains his unusual interpretation of federal tax laws in 
the face of definitive legal authority to the contrary, and comports his behavior to that 
interpretation, I must doubt his commitment to obey the laws that safeguard classified 
information and special nuclear material. 
 
The individual is resolute in his belief that the wages he earns are not subject to income tax.  The 
fact that the great majority of citizens pay federal and state income taxes on their wages does not 
sway him from that interpretation.  The opinions of tax lawyers do not sway him.  Responses 
from elected officials and authoritative rulings from the IRS do not sway him.  It is clear to me 
that he has chosen to interpret an extremely complex set of laws in a manner that suits him, 
despite any evidence to the contrary, and has acted in accordance with his chosen interpretation.  
I find that the individual’s stubbornness on this matter reflects such poor judgment that it casts 
considerable doubt on his reliability. 
 
My responsibility in this proceeding is to assess the risk that the individual will not properly 
safeguard classified information and special nuclear material, and restore the individual’s access 
authorization only if that risk is low enough that it does not raise a concern for the national 
security.  In reaching that determination, I am guided by the regulations that govern this 
proceeding, which require that I consider such factors as the nature of the conduct, the 
individual’s knowledgeable and voluntary participation, and the likelihood that the conduct will 
continue, among other circumstances.  10 C.F.R. § 710.7(c).  The individual has interpreted the 
tax laws in an unconventional manner and is unwilling to accept guidance from experts that does 
not comport with the position he has taken.  Consequently, I am not convinced that he will not 
likewise form his own unusual interpretation of the laws, regulations, and rules that govern the 
safeguarding of classified information and special nuclear material, and act in accordance with 
that interpretation.  None of the arguments the individual has presented convinces me that he can 
be trusted to comply with security regulations.  Based on the record before me, I find that the 
individual has not mitigated the LSO’s security concerns under Criterion L regarding his 
reliability and trustworthiness. 
 
VI.  Conclusion 
 
As explained in this Decision, I find that the local DOE security office properly invoked 
10 C.F.R. § 710.8(l) in suspending the individual’s access authorization.  For the reasons 
described above, I find that the individual has not sufficiently mitigated those security concerns.  
I therefore cannot find that restoring the individual’s access authorization would not endanger 
the common defense and security and would be consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should not be restored 
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at this time.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 30, 2008 
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This Decision concerns the continued eligibility of XXXXXXXXXXX(hereinafter referred to 
as “the individual”) to hold an access authorization (or “security clearance”) under the 
regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual’s access authorization should not be restored at this time.    
   
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor and held a security 
clearance as a condition of his employment.  In August 2005, the individual informed DOE 
of an alcohol-related arrest.   In order to resolve the security concern arising from the 
arrest, the local DOE security office (LSO) conducted a Personnel Security Interview (PSI) 
with the individual in May 2006.  The PSI did not resolve the concern and in February 2007, 
a DOE consultant-psychiatrist evaluated the individual.  The psychiatrist opined that the 
individual has been a user of alcohol habitually to excess and that he had met the 
diagnostic criteria for alcohol abuse between October 2005 and October 2006.    According 
to the psychiatrist, alcohol abuse is an illness which causes or may cause a significant 
defect in the individual’s judgment or reliability.     
 
In June 2007, the LSO informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his continued eligibility for access 
authorization. Notification Letter (June 19, 2007).  The Notification Letter stated that the 
derogatory information regarding the individual falls within the purview of 10 C.F.R. § 710.8 
(h) and (j) (Criteria H and J).  The LSO invoked Criterion H based on information in its 
possession that the individual has an illness or mental condition that causes or may cause 
a significant defect in his judgment or reliability. The LSO invoked Criterion J on the basis of 
information that the individual has been or is a user of alcohol habitually to excess, or has 
been diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.  10 C.F.R. § 
710.8 (j).  In this regard, the Notification Letter cites the diagnosis of the DOE consultant-
psychiatrist that the individual suffered from alcohol abuse and that he has been  
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a user of alcohol habitually to excess.  Alcohol abuse, in the opinion of the DOE consultant-
psychiatrist, is an illness or mental condition that causes or may cause a significant defect 
in the individual’s judgment or reliability.  10 C.F.R. § 710.8 (h).    
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call his girlfriend, his supervisor, his sister and a friend 
as witnesses.  The transcript taken at the hearing shall be hereinafter cited as “Tr.”  
Various documents that were submitted by the DOE counsel during this proceeding 
constitute exhibits to the hearing transcript and shall be cited as “Ex.”   Documents 
submitted by the individual shall be cited as “Ind. Ex.” 
 

II. Analysis 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual’s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (“clearly consistent with the national interest” standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual’s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 
710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the voluntariness 
of the participation; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, 
coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other 
relevant and material factors.  After due deliberation, it is my opinion that the individual’s 
access authorization should not be restored at this time because I cannot conclude that 
such a restoration would not endanger the common defense and security and would be 
clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific findings 
that I make in support of this determination are discussed below. 
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A. Findings of Fact 
 

The individual began drinking alcohol at the age of 18.  Ex. 11 (PSI) at 26.   By his own 
account, he drank infrequently and never to the point of intoxication.  In August 2001, at the 
age of 19, the individual began working for the contractor.  Ex. 10.  In February 2002, the 
contractor requested a clearance for the individual and DOE granted the request.  Ex. 4.  
He continued to drink moderately (once every two or three months) until he turned 21, and 
then increased the frequency of his drinking to once a month.  He got intoxicated a couple 
of times.  PSI at 33.   In 2004, he turned 22 and increased his drinking to twice a month, 
usually sharing a bottle of whiskey with four or five friends.  Id. at 29.  He got intoxicated 
every time he drank.  Id. at 34. 
 
In July 2005, the individual attended a concert and drank four beers on the night of the 
event.  After the concert, the police stopped the car he was riding in and gave him a citation 
for an Open Container.  PSI at 24-26.   In August 2005, the individual was on a road trip 
with a friend. On the way to their destination, they stopped at a bar and each man 
consumed two 16-ounce beers.  They also shared a half pint of whiskey.  They ate dinner 
that evening, and then went to a nightclub.  At the club, the individual drank four or five 
beers, a couple of mixed drinks, and three or four shots of whiskey.  Id. at 10.  They left the 
bar and were stopped at a checkpoint by the police.  The individual failed a sobriety test.  Id 
at 12.  The officer arrested the individual and gave him a Breathalyzer test.  Id. at 13.  The 
test registered a blood alcohol level of 0.18, over the legal limit in that state.  Id.  The officer 
took the individual to jail and he was released after 10 hours of detention.  Id at 14.  Upon 
release, he was told to report for a hearing in October 2005.  Id. at 15.    
 
The individual reported his arrest promptly to the LSO when he returned to work.  Ex. 7.  At 
the hearing, he was convicted of Driving While Under the Influence (DWI) and, because it 
was his first offense, the court ordered him to pay a fine, perform 24 hours of community 
service, attend DWI School and Victim Impact Panel, and participate in 36 hours of 
counseling.  He completed all of the requirements and paid all fines.  Ind. Ex. 1-4; PSI at 
17.  He completed the 36 hours of counseling between October 2005 and January 2006 at 
a local outpatient program.  Ind. Ex. 3.; PSI at 41-42.  The court put him on probation until 
October 2006. PSI at 16-21.  As part of his probation, he was ordered to abstain from 
alcohol for one year.  However, according to the individual, he violated the terms of his 
release by drinking alcohol twice during the probationary period.  PSI at 31; Tr. at 66.   
 
In April 2006, the individual participated in a PSI.  Ex. 11.  During the PSI, he agreed to an 
evaluation by a DOE consultant-psychiatrist.  PSI at 46-47.  The consultant –psychiatrist 
interviewed the individual in February 2007 for two hours and completed a report of her 
interview.  Ex. 5 (Report).  She concluded that the individual had been a user of alcohol 
habitually to excess, and that he also met the criteria for alcohol abuse through October 
2006.  Ex. 5 at 12.  At the time of the evaluation she found that, although he had been free 
from criteria for alcohol abuse for four months, he did not demonstrate adequate evidence 
of rehabilitation or reformation from alcohol abuse.  Report at 12.  In order to show 
adequate evidence of rehabilitation, the psychiatrist recommended that the individual 
complete 50 hours of a professionally led substance abuse treatment program for a  
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minimum of six months. Id.  In the alternative, he could meet with an individual counselor 
for at least six months.  As adequate evidence of reformation, the psychiatrist 
recommended that the individual maintain one year of sobriety.  Id at 13.  The psychiatrist 
noted in her report that there is no proof that alcohol abusers cannot resume controlled 
drinking; however, because his alcohol abuse was fairly recent and resulted in serious 
consequences, she recommended a minimum period of one year of abstinence as 
adequate evidence of reformation.  Id.   
   
B.  DOE’s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
“Because the use of alcohol at the very least has the potential to impair a user’s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
or exploited to reveal classified matters.  These security concerns are indeed important and 
have been recognized by a number of Hearing Officers in similar cases.”  Personnel 
Security Hearing, OHA Case No. VSO-0417, 28 DOE ¶ 82,798 (2001), quoting Personnel 
Security Hearing, OHA Case No. VSA-0281, 27 DOE ¶ 83,030 at 86,644 (2000).   In this 
case, the individual was diagnosed by a DOE psychiatrist as suffering from alcohol abuse 
and has a history of alcohol-related arrests.  Therefore, DOE’s security concerns are valid 
and the agency has properly invoked Criteria H and J in this case. 

 
C.  Hearing Testimony 
  

1. The Individual’s Witnesses 
 
As evidence of rehabilitation and reformation, the individual presented the testimony of his 
girlfriend, his supervisor, his sister, and a friend.  The friend testified that she has known 
the individual for 13 years, since middle school.  Tr. at 10-11.  She sees him socially once 
or twice a month.  She acknowledged that the individual drinks when he socializes with 
friends, and that she has seen him intoxicated after drinking two beers and two mixed 
drinks.  Id. at 11.  She knew about the DWI and, at that time, the individual told her that he 
would change his drinking habits.  As evidence of his reformation, she testified that the 
individual now abstains frequently in social settings.  If he drinks, he first identifies a 
designated driver to transport him home safely.  Id. at 13.  She last saw him drink alcohol in 
July 2007 at a club.  Id. at 15.  At that time, he had consumed two beers, and his girlfriend 
drove home. She has not seen him drive after drinking. She has never seen him drink at 
home, even when she has dropped by unannounced.  Id. at 16.  She does not think that he 
keeps alcohol at home.   As for the individual’s attitude toward alcohol, the witness testified 
that the individual has never told her that he considers his drinking to be a problem.  
Further, he has never talked to her about his treatment program, and his family did not 
express any concern over his drinking.  Nonetheless, she described his close family and 
friends as a good support system.  Based on her observation of his behavior, she has 
concluded that the individual intends to consume alcohol in moderation in the future.  Id. at 
22. 
 
The individual’s sister testified that she last saw him drink alcohol over six months prior to 
the hearing.  Id. at 26.  She sees him two or three times a week, and they socialize every 
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couple of months.  Even though there is alcohol present at those events, the individual 
does not drink, and she has never seen him intoxicated.  Id.  at 28. She knows that he 
drank alcohol a couple of times after his arrest.  Id.  at 30.  He has not talked to her about 
his counseling, but she opined that he now realizes that he made a big mistake and is more 
responsible now.  Id. at 31.  She has not seen any of his relationships suffer because of his 
drinking and she has never told him that he drinks too much.  Id.  at 33.  She has never 
seen him drink at home and he did not drink at family functions.  Id. at 37.  The sister 
described their family as close and very supportive.  She testified that her brother has 
never told her that he thinks he had a drinking problem. Id at 36.   Lately, the individual 
does not socialize much with his friends.  Id. at 37. 
 
The individual’s supervisor testified that he has supervised the individual for six months, 
considers him a good employee who works hard, and has not seen any sign of an alcohol 
problem.  Id. at 40.  The individual told him about the DWI, but he did not know any of the 
details.  They do not socialize outside of the office.  He believes that he would know if the 
individual was drinking on the job. 
 
The individual’s girlfriend testified that she has known the individual for two years and they 
have lived together for 18 months.  The DWI occurred before they met.  Id. at 46, 54.  She 
last saw him drink alcohol in October 2007, three months prior to the hearing.  Id. at 47. He 
drank shots of whiskey and got “a slight buzz,” and she drove home.  Id. at 48.  Prior to 
that, she had not seen him drink in three months.  Id. at 48.  They have not had a drink 
together in over six months, although they have a couple of bottles of wine in the 
refrigerator.  She explained that she has a friend who makes wine and gives her a bottle 
from each new batch, but that she usually gives the bottles away.  Id. at 59.  He does not 
drink and drive.  Id. at 56.  Sometimes when they go out, he does not drink.  She does not 
think he has a problem with alcohol, and he has not told her that he has a problem.  Id. at 
50.  He never told her about the counseling.  They do not go out often.  She testified that 
alcohol is not a big part of his life and he drinks if he is in the mood.  He has not discussed 
his drinking with her and its effects on his career. Id. at 58.  Twice in two years, they both 
drank and had someone drive them home, most recently seven months prior to the hearing. 
  
 

2.  The Individual  
 
At the hearing, the individual described his drinking during 2004 and 2005, prior to his DWI 
arrest.  He typically drank four shots and four beers twice a month, and was intoxicated 
each time.  Tr. at 64.   His heaviest drinking occurred in the summer of 2005.  Id at 64.  As 
a condition of his DWI release, the court ordered him to abstain from alcohol for one year, 
from October 2005 to October 2006.  Id at 64.  However, he violated the conditions of his 
release because he drank alcohol twice that year while socializing with friends who were 
also consuming alcohol.   Id at 73.  Now that he looks back at his behavior, he thinks that 
he had a problem with alcohol, although at the time he did not think his drinking was 
problematic.  He admitted that he drank too much, and explained that he drank to be 
sociable and also to enjoy himself.  Id. At 67.  During the three months of court-ordered 
counseling, he did not drink.  Id. at 73.   However, during the 15 months from October 2006 
to the date of the hearing, he drank three times.  Id at 68.  His heaviest consumption was in 
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the summer of 2007, when he drank three beers in 12 hours during a concert.  Each of the 
five times that he has consumed alcohol since his October 2005 arrest, he “got a buzz.”  Id 
at 72.  He last consumed alcohol three months prior to the hearing.  Id. at 78. 
 
The individual testified that he attended an outpatient program and DWI school, both by 
court order.  Id at 74.  He completed 14 group sessions (36 group counseling hours).  Id at 
74; Ex. 3.  See also Ind. Ex. 1.   During counseling sessions, the counselors tried to 
convince the group members to abstain.  Id. at 72.  Although the individual admits that he 
had an alcohol problem prior to summer 2005, he now believes that he can control his 
drinking because he has not exceeded his self-imposed drinking limits since his DWI.  Id. at 
77.  He testified that he has a good support system and that his alcohol use has not caused 
any relationship problems.  Id. at 79-80.  He did not listen to his support system prior to 
August 2005, but now he understands what they were trying to tell him.  His mother told 
him not to drink before the DWI and since his arrest, his friends have warned him of the 
consequences.  He admits that it is difficult to speak to his parents about alcohol, and that 
he is “trying to forget about everything.”  Id. at 89.   He drank more prior to his arrest 
because he did not have the responsibilities that he now has -- e.g., his girlfriend, his 
house, their cars, and his relationship.  Id. at 81.  Nonetheless, he contends that he would 
not revert to problem drinking if he broke up with his girlfriend or did not get his clearance 
back because he learned a lesson from the DWI and the suspension of his clearance.  Id. 
at 82.   According to the individual, he has been drinking responsibly since his arrest in 
August 2005, two years prior to the hearing, and he knows how to stop drinking.  Id. at 89.   
 

  3. The DOE Psychiatrist 
 
The DOE psychiatrist was present during the entire proceeding and testified at the end 
after listening to all of the testimony.   The psychiatrist reaffirmed her original diagnosis --  
that the individual met the criteria for alcohol abuse until October 2006.  Tr. at 90.   She 
was very surprised when the individual told her during his evaluation in February 2007 that 
he did not believe he had a problem with alcohol.  Id. at 92.  She considered this a sign of 
his immaturity, especially because he began to drink more instead of less after he was 
granted a clearance.  Id. at 92.  After the evaluation, the psychiatrist recommended that the 
individual attend additional counseling because she concluded that the court-ordered 
alcohol counseling did not provide him the necessary insight into his problematic drinking.  
Id. at  91.  She found that he was influenced by his friends, and recommended that he 
abstain in order to demonstrate that the risk of recurrence of his problem drinking is low.  
Id. at 93.   She contends that she was actually very lenient in assessing his case because 
she attributed his minimization to lack of insight and not dishonesty.  Id. at 94.  After 
listening to the witnesses, the psychiatrist noted her concern that his family and friends did 
not know about his Open Container citation and that he had never discussed his 
experiences at counseling with them.  She believes that his family needs alcohol 
awareness education also.  Id. at 96. 
 
On the positive side, the psychiatrist agreed that four of the five times that he has used 
alcohol since his DWI could be considered responsible use.   Id. at 99.  In addition, the 
individual no longer meets the criteria for alcohol abuse, and thus he no longer has an 
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illness or mental condition that causes a significant defect in his judgment.1   Id. at 105.   
According to the psychiatrist, there was no evidence of a regular pattern of uncontrolled 
drinking.  Id. at 99.  Nonetheless, she concluded that the individual has not shown 
adequate evidence of either rehabilitation or reformation.  She testified that he is “in the 
very early stage of reformation,” and recommended that he abstain for an additional six 
months in order to lessen his risk of relapse.   Id.  Even though he has abstained for 
periods of up to seven months since his DWI, the psychiatrist argued that this behavior 
carried little weight because he had experienced short periods of abstinence in the past 
followed by a relapse into problem drinking.  Id. at 103-104. Consequently, she does not 
have confidence that there is a low risk of recurrence of his problem drinking.  Id. at 104.  
As for rehabilitation, she concluded that the individual needs meaningful individual therapy, 
such as individual counseling with his employer’s mental health provider, in order to 
achieve adequate rehabilitation.  Id. at 100, 102.  The psychiatrist explained that time can 
often be the strongest mitigating factor, and that the individual needs more time to 
demonstrate rehabilitation or reformation.  Id. at 104.  
 
D.  Mitigation of Security Concerns 
 
The witnesses offered credible testimony to support the individual’s argument that his 
current behavior presents an acceptable risk to security.  They described him as a 
moderate drinker who no longer drives after drinking.  The individual also presented 
documentation from a local substance abuse program that confirmed his successful 
completion of the court-ordered program. 
 

1. Criterion H – Illness or Mental Condition    
 
The DOE psychiatrist testified that the individual did not meet any of the diagnostic criteria 
for alcohol abuse after October 2006.  Tr. at 105.  In her Report, she stated that alcohol 
abuse was the illness or mental condition that gave rise to the Criterion H concern that the 
individual may have a significant defect in his judgment or reliability.  Because he no longer 
suffered from alcohol abuse, she concluded that he no longer had an illness or mental 
condition that could cause such a defect in his judgment or reliability.  I therefore find that 
the individual has mitigated the security concern regarding Criterion H. 
 
 2.  Criterion J – Alcohol Abuse and Excessive Use of Alcohol      
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, OHA Case No. TSO-0491, 29 DOE ¶ 83,077 (2007) (finding of 
rehabilitation and reformation from habitual use of alcohol under Criterion J); Personnel 
Security Hearing, OHA Case No. TSO-0494, 29 DOE ¶ 83,071 (2007) (finding of no 
rehabilitation or reformation from habitual use of alcohol under Criterion J).  In this case, 

                                                 
1    “In order for an abuse criterion to be met, the substance-related problem must have occurred repeatedly 
during the same 12-month period or been persistent.”  Diagnostic and Statistical Manual of the American 
Psychiatric Association, IVth Edition TR (DSM-IV TR)  DSM-IV at 198.   According to the psychiatrist, the 
individual no longer met the diagnostic criteria for alcohol abuse after October 2006.  Report at 12.       
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the DOE psychiatrist testified that at the time of the hearing, the individual no longer met 
the criteria for a diagnosis of alcohol abuse and that many experts believe that alcohol 
abusers can practice controlled drinking.2   Nonetheless, she concluded that the individual 
was in the “very early stages of reformation” from his excessive drinking.3  The psychiatrist 
found that she cannot describe his risk of relapse as low because he has not shown that his 
current pattern of responsible drinking is permanent and because he did not develop insight 
into his alcohol problem after attending a 12-week alcohol treatment program.     
 
I conclude that the individual has provided some mitigation of the security concern 
associated with his alcohol use.  For example, it is to his credit that he no longer drives 
after he drinks, and that he has consumed alcohol responsibly on four of the last five 
occasions that he has consumed alcohol.  However, even though the individual no longer 
has a diagnosis of alcohol abuse, he still displays an unacceptable risk of relapse into 
problem drinking.  I agree with the psychiatrist that he shows little insight into the excessive 
drinking that brought him to this proceeding.   Since his arrest he has exhibited a level of 
minimization that I attribute to the absence of meaningful alcohol counseling.  During his 
psychiatric evaluation in 2007, he told the psychiatrist that he did not think he had a 
drinking problem.  At the hearing almost one year later, he testified that he had a problem 
in 2005, implying that his alcohol problem has been resolved.  When asked about his 
drinking during the one year probationary period (October 2005-October 2006) when he 
was ordered to abstain from alcohol, he responded as follows: 
 
Q. Okay.  Why did you drink even though you knew you weren’t supposed to? 

A. I don’t know.  I just did it because I was out with friends, I guess, and they were 

having drinks, so I did too. 

Q. Did you – when you drank those two times, did you think about, I shouldn’t be doing 

this, or did that occur to you after, or at any time? 

A.   It went through my mind, but I did it anyway. 

Tr. at 66. 
 
This exchange confirms the individual’s lack of insight.  Despite a recent arrest, 36 hours of 
alcohol education, and a court order to abstain, the individual violated the conditions of his 
release by drinking alcohol twice.  I also considered the testimony of the individual that he 
“got a buzz” each time he drank alcohol after his DWI arrest.  Id. at 72.  The consumption 
of alcohol to the point of impaired judgment or reliability not only confirms that he had not 
absorbed the lessons of the alcohol counselors who taught the value of abstinence, but 

                                                 
2 The Revised Adjudicative Guidelines state that a pattern of “responsible use” is a condition that could 
mitigate the security concerns of a diagnosis of alcohol abuse.  Revised Adjudicative Guidelines, ¶ 23(b). 
 
3 The psychiatrist opined in her Report that the individual had been a user of alcohol habitually to excess 
from 2003-2005.  Report at 12. 
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also reflects a continuing security concern.  Finally, the individual exhibits an uncomfortable 
level of denial by refusing to discuss his alcohol treatment with his family and friends, even 
though he describes his relationship with his family as close.  He testified that he has 
difficulty talking to his parents about alcohol and wants to “forget about everything.” Tr. at 
86-89.    
 
After evaluating the evidence in this case, I find that the argument of the DOE psychiatrist 
is persuasive and that the individual has not sufficiently mitigated the security concerns of 
Criterion J at this time. 10 C.F.R. § 710.8  (j).  I agree with the DOE psychiatrist that an 
additional six months of abstinence or six months of individual counseling is required to find 
adequate evidence of rehabilitation or reformation from his excessive use of alcohol. 
 

IV. Conclusion 
 
The individual has successfully mitigated the security concern of Criterion H.  However, in 
view of Criterion J and the record before me, I cannot find that restoring the individual’s 
access authorization prior to fulfilling the psychiatrist’s requirement of an additional six 
months of abstinence or individual therapy would not endanger the common defense and 
security and would be consistent with the national interest.  Accordingly, I find that the 
individual’s access authorization should not be restored at this time.  Any party may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 17, 2008 
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OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer=s Decision 
 

Name of Case:  Personnel Security Hearing 
 

Date of Filing:  July 27, 2007 
 

Case Number:  TSO-0523 
 

This Decision concerns the continued eligibility of XXXXXX XXXXX  XXX (hereinafter 
referred to as “the individual@) to hold an access authorization (or “security clearance”) 
under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should be restored.         
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor and held a security 
clearance as a condition of his employment.  In September 2006, an employee at the site 
where the individual works reported that the individual smelled of alcohol while on duty.  
After a fitness for duty evaluation, he was placed on temporary work restrictions later that 
month, with an order to abstain from alcohol.  However, in November 2006, the individual 
tested positive on a random alcohol test and, as a result, was removed from work for five 
weeks.  In order to resolve the security concern arising from the individual’s alcohol use, 
the local DOE security office (LSO) conducted a Personnel Security Interview (PSI) with the 
individual in December 2006.  The PSI did not resolve the concern and in February 2007, a 
DOE consultant-psychiatrist evaluated the individual.  The psychiatrist found that the 
individual was suffering from alcohol abuse, an illness which causes or may cause a 
significant defect in the individual’s judgment or reliability.   The psychiatrist further found 
that the individual did not show adequate evidence of rehabilitation or reformation as of the 
date of the evaluation.    
 
In June 2007, the LSO informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his continued eligibility for access 
authorization. Notification Letter (June 27, 2007).  The Notification Letter stated that the 
derogatory information regarding the individual falls within the purview of 10 C.F.R. ' 710.8 
(h), (j), and (l) (Criteria H, J and L).  The LSO invoked Criterion H based on information in 
its possession that the individual has an illness or mental condition that causes or may 
cause a significant defect in his judgment or reliability. The LSO invoked Criterion J on the 
basis of information that the individual has been or is a user of alcohol habitually to excess, 
or has been diagnosed by a board-certified psychiatrist, or other licensed physician or a 
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licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.  
10 C.F.R. § 710.8 (j).  In this regard, the Notification Letter cites the diagnosis of the DOE 
consultant-psychiatrist that the individual suffered from alcohol abuse.  Alcohol abuse, in 
the opinion of the DOE consultant-psychiatrist, is an illness or mental condition that causes 
or may cause a significant defect in the individual’s judgment or reliability.  10 C.F.R. 
§ 710.8 (h).  The LSO also invoked Criterion L, alleging that the individual “has engaged in 
unusual conduct or is subject to circumstances which tend to show that he is not honest, 
reliable or trustworthy; or which furnishes reason to believe that he may be subject to 
pressure, coercion, exploitation or duress which may cause him to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8 (l).   This charge is based on alleged 
inconsistencies in the individual’s statements to the DOE psychiatrist and the individual’s 
alcohol consumption despite an order to abstain. 
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (the psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and also elected to call his wife, a colleague, his supervisor, his family 
physician and his alcohol counselor as witnesses.  The transcript taken at the hearing shall 
be hereinafter cited as ATr.@  Various documents that were submitted by the DOE counsel 
during this proceeding constitute exhibits to the hearing transcript and shall be cited as 
AEx.@   Documents submitted by the individual shall be cited as “Ind. Ex.” 
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the following applicable factors prescribed in 10 
C.F.R. ' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or  
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reformation and other pertinent behavioral changes; the motivation for the conduct; the 
potential for pressure, coercion, exploitation, or duress; the likelihood of continuance or 
recurrence; and other relevant and material factors.  After due deliberation, it is my opinion 
that the individual=s access authorization should be restored at this time because I conclude 
that such a restoration would not endanger the common defense and security and would be 
clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings 
that I make in support of this determination are discussed below. 
 

A. Findings of Fact 
 

The individual has been employed by a DOE contractor for 15 years, and held a clearance 
at the request of his employer.  Ex. 6; Ex.16.  In 2000, the results of a physical examination 
showed that the individual had elevated liver enzymes, an abnormality that sometimes 
reflects excessive alcohol consumption.  Tr. at 100.  The individual took the results to his 
family doctor, who advised the individual to stop drinking for six weeks in order to see if his 
levels improved.  Id. at 104.   At the end of six weeks, the enzyme levels had returned to 
normal and the doctor told the individual that he could resume drinking in moderation.  Id. 
at 102-105. In November 2005, the site occupational medicine office called the individual‘s 
supervisor and explained that the office had “heard” that there may be an issue with the 
employee, but the office could not describe a specific problem.  Id. at 25.  The supervisor 
checked the individual’s attendance records and became more observant of the individual, 
but found nothing amiss.  Id. at 26. 
 
Early one afternoon in September 2006, the individual left his office to retrieve a key from 
an employee in another office.  PSI at 9-14.   He then attended a one o’clock meeting with 
his supervisor and other team leaders.  During the meeting, the site occupational medicine 
department called the supervisor to inform him that a coworker had complained that the 
individual smelled of alcohol.  Id. at 27.  The supervisor did not believe the allegations and 
asked the company psychologist how to clear the individual’s name. The company 
psychologist suggested that the supervisor request a fitness for duty evaluation.  Tr. at 29.  
At the end of the day, the manager informed the individual of the allegations.  PSI at 13.  
The following day the individual met with the company psychologist for 30 minutes.  Id. at 
14-18.  The psychologist explained that he was issuing temporary work restrictions for the 
individual.  Id. at 18. He also reviewed the individual’s medical file and noted that one of his 
liver enzymes was elevated.  Id. at 24.  On September 14, 2006, the contractor 
psychologist issued a memorandum that described the temporary restrictions on the 
individual.  Ex. 12.   On September 27, 2006, the psychologist removed some restrictions 
and added others, including an order to abstain from alcohol.  Ex. 11. The individual visited 
his primary care physician for testing, and the primary care physician concluded that all 
results were within normal limits.  Tr. at 107; PSI at 28.   The individual was angry when the 
work restrictions were imposed, and considered them excessive.  Id.  at 181.  He began a 
series of six sessions with the site Employee Assistance Program counselor.  PSI at 34-37. 
 
On the evening of November 6, 2006, the individual consumed two mixed alcoholic drinks 
while watching an awards show on television.  PSI at 38.  On the following day, the 
individual was selected for a random breathalyzer test, and registered .01.  Ex. 3 at 3.  He 
was ordered to meet with the company psychologist again, and the psychologist gave him 
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contact information for two local alcohol treatment programs and sent him home for five 
weeks.  Ex. 10; PSI at 39-40.  The individual decided to attend an intensive outpatient 
alcohol treatment program run by an alcohol counselor who is also a social worker.  He 
enrolled in the program and was given a urine screen on November 13, 2006, as part of the 
intake process.  The test results showed an elevated EtG level which is, according to the 
laboratory that analyzed the specimen, a sign of alcohol in the body.  Tr. at 130-131.  In 
December 2006, the contractor imposed new temporary restrictions on the individual.  Ex. 
10.   
 
The LSO conducted a PSI with the individual in December 2006.  Ex. 19 (PSI).  The 
individual agreed to an evaluation by a DOE consulting psychiatrist.  Because the PSI did 
not resolve the derogatory information, the LSO scheduled a psychiatric evaluation for the 
individual in February 2007.  The consultant-psychologist interviewed the individual on 
February 8, 2007, and completed a report of her interview.  Ex. 8 (Report).  The psychiatrist 
found that the individual met the criteria for alcohol abuse from November 2005 to 
November 2006, and that he did not present adequate evidence of rehabilitation or 
reformation.  Report at 16-17.  She concluded that the alcohol abuse was an illness or 
mental condition under Criterion J that could cause a significant defect in the individual’s 
judgment or reliability.  Id. at 17.  The psychologist recommended that in order to show 
adequate evidence of rehabilitation, the individual should complete the alcohol outpatient 
program that he was attending and also complete at least 18 months of aftercare. For 
adequate evidence of reformation, she recommended that the individual either remain 
sober for one year after the end of the treatment program or show two years of sobriety if 
he does not complete the program.  Id.   
   
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.     
“Excessive alcohol consumption often leads to the exercise of questionable judgment or 
the failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information, Memorandum from Assistant to the President for National 
Security Affairs (December 29, 2005) (Revised Adjudicative Guidelines) at ¶ 21.  In this 
case, the individual was diagnosed by a DOE psychiatrist as suffering from alcohol abuse. 
Therefore, DOE=s security concerns are valid and the agency has properly invoked Criteria 
H and J in this case. 
 
As for Criterion L, the LSO alleges that the individual gave inconsistent answers in 
response to questions about his alcohol use, and that he consumed alcohol despite being 
ordered to abstain by work restrictions.  This conduct calls into question the individual’s 
judgment, reliability, trustworthiness and ability to protect classified information.  See 
Revised Adjudicative Guidelines at ¶ 15-16.  Thus, the security concern under Criterion L is 
also valid and the invocation of Criterion J is proper in this case.   
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C.  Hearing Testimony 
  

1. Character Witnesses 
 
The individual offered the testimony of a colleague, his wife, and his manager as character 
witnesses.  The colleague testified about his 20-year professional association with the 
individual, whom he described as reliable and dependable.  Tr. at 9-20.  They occasionally 
socialize outside of work, but he has never seen the individual drink while on duty.  Further, 
he has not seen the individual consume alcohol within the past 12 months, and he has not 
heard any other employees complain about his drinking.  The individual’s wife of 15 years 
testified that her husband was confused and upset that he had been falsely accused in 
2005 and also in 2006.  Id. at 67-68.  They do not keep alcohol in the house and he has not 
consumed alcohol since the night in November 2006 when he had two drinks while 
watching television.  Id. at 79-80.  His wife supports his abstinence.  Id. at 86-87. 
 
The manager has supervised the individual for 12 years, and considered him to be reliable, 
honest and forthright.  Tr. at 23.  The supervisor testified that in 2005, he received a call 
from occupational medicine about a possible problem with the individual but they were 
unable to provide any details about the alleged problem.  Id. at 24.  Nonetheless, the 
manager reviewed records of the individual’s attendance and made himself more “aware” 
of the employee’s behavior, but could do no more in the absence of a concrete problem.  
Id. at 26.  In September 2006, the company psychologist called the manager to inform him 
that at midday another employee had complained that the individual smelled of alcohol.  
The supervisor was quite surprised and did not believe the allegation because he had 
attended a meeting with the individual that afternoon and had not smelled alcohol on the 
individual.  Id. at 28.  The manager also told the psychologist that he had been observing 
the individual closely since the previous call in November 2005 about undisclosed “issues” 
with the individual and had not observed any problems in his behavior.  Id. at 31.  The 
supervisor does not think that it is possible to blackmail the individual because his entire 
work group knows that his badge was taken away.  Id. at 60. 

 
2.  The Individual  

 
The individual testified that in 2000, after a company physical indicated that his liver 
enzymes were elevated, he went to his primary care doctor and abstained from alcohol for 
six weeks as ordered by the doctor. Tr. at 164-166.  After his enzyme levels returned to a 
normal range he moderated his drinking, but insisted that no one had connected his alcohol 
consumption and elevated enzymes, or expressed alarm at his drinking.  Id. at 168. After 
his manager got a call in 2005 about a nonspecific problem, he tried to be aware of what 
may have prompted such a remark.  Id. at 175.  In September 2006, he was surprised that 
someone smelled alcohol on his breath because he participated in a meeting only 20 
minutes after he picked up the key.  Id. at 176.  Even though he was angry at what he 
considered excessive work restrictions, he nonetheless abstained from alcohol without any 
difficulty for six weeks, until he “made a stupid decision” one night in November 2006 and 
had two drinks.  Id. at 182-183.  He was surprised when the results of the alcohol treatment 
program intake test revealed alcohol in his system seven days later.  Id. at 185.  According 
to the individual, that November evening was the only time that he had consumed alcohol 
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since he was put under work restrictions.  Id. at 186.  He first acknowledged that he had a 
problem when he was sent home by the psychologist in November 2006.   
 
The individual maintained that he was honest with the DOE psychiatrist.  However, 
because he did not want to speculate on facts and was confused when he was unable to 
accurately quantify his alcohol consumption, he believes that the psychiatrist misinterpreted 
some of his answers.  Id. at 195.  For example, he testified that the psychiatrist 
misinterpreted a follow-up report from the alcohol counselor, and that the psychiatrist 
mistakenly believed that the family doctor performed additional tests when he did not.  Id. at 
197.  Further, the psychiatrist assumed that he used one ounce of alcohol per cocktail (i.e. 
the amount in a jigger), but he actually used much more.   Id. at 199.  He does not intend to 
drink in the future, and is no longer angry at the psychologist or his employer.  He has 
learned not to self-medicate and his wife supports his desire to abstain.  Id. at 201. 
 

3. The Family Doctor 
 
At the hearing, the individual’s family doctor discussed the abnormalities that he found in 
the individual’s liver enzymes in October 2000. The individual came to his family doctor 
because his lab physical discovered elevated cholesterol and abnormal liver enzymes.  Tr. 
at 102.  As a result, he told the individual to abstain from alcohol for six weeks.  Id. at 102-
104.  The results of test in February 2001 showed that his levels were normal.  Id. at 105.  
He also strongly warned him about alcohol.  The individual’s test results were normal in 
October 2006 and in September 2007.  Id. at 106-107.  He concluded that the individual’s 
liver enzyme problem has been resolved.  Id. at 117. 
 

4. The Individual’s Alcohol Counselor 
 

The individual’s alcohol counselor has a master’s degree in social work and is a licensed 
alcohol and drug abuse counselor who directs a local intensive outpatient program.  Id. at 
125.  The individual enrolled in the program in November 2006.  Id. at 126.  The program 
met three times per week – two group session followed by individual meetings, and then 
less frequent meetings.  After three to four months, the client’s transition to aftercare, which 
is a weekly 90 minute meeting.  The individual has been in aftercare since January 2007 
(one year prior to the hearing).  Id. at 127.  See also Indiv. Ex. 8.  He has 100% attendance 
and has impressed the counselor with his reliability.  Id. at 140.  The individual took 21 
urine screens, the first on November 13, 2006.  All results were negative except the first 
test.  Id. at 128. 
 
According to the alcohol counselor, the individual had a high level of EtG in his 
November 13, 2006 test even though the individual claimed that he last consumed alcohol 
on November 6, 2006.  The counselor was skeptical of this claim because, according to the 
laboratory, EtG can be detected in urine for approximately 80 hours after ethanol has been 
completely metabolized out of the body.  Id. at 130-131.1  The individual was tested six 
                                                 
1 According to the alcohol counselor, EtG is a fairly new and more stringent screen that tests for the metabolite 
(an organic compound produced by metabolism) of beverage alcohol.  Tr. at 129.  The test that the counselor 
used before only disclosed the presence of ethanol.  Id.     
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days (144 hours) after his alleged last drink and still had positive results.   Id. at 131. 
However, other than the test, the counselor had no reason to think that the individual may 
have had a drink more recently than November 6, 2006 (over one year prior to the hearing). 
 Id. at 132.  The counselor gave very positive descriptions of the individual’s experience in 
the treatment program.  He stated that the more education the individual received, the more 
he seemed to gain from his sessions.  Id. at 141.  The individual was cooperative, had 20 
negative drug tests and never seemed to be struggling with abstinence. Id. at 140.  The 
counselor considers the individual to be rehabilitated and reformed from alcohol abuse.  Id.  
 

  5. The DOE Psychiatrist 
 
The DOE psychiatrist was present during the entire proceeding and testified at the end 
after listening to all of the testimony.   She explained that she had recommended that the 
individual follow the treatment plan of the alcohol counselor, which she read in preparation 
for her evaluation in February 2007.  Id. at 209.  At the hearing, she was impressed by the 
counselor’s up-to-date alcohol testing method.  Id.  Since there is no evidence that the 
individual has consumed alcohol since November 2006, she concluded that he has shown 
adequate evidence of reformation. Id.  As for rehabilitation, the psychiatrist deferred to the 
judgment of the counselor that the individual completed the recommended period of 
aftercare.  Id. at 210.2  She testified that the individual has also presented adequate 
evidence of rehabilitation because he is currently in treatment and is following the program 
prescribed by his alcohol counselor. Id. at 215.    
 
D.  Mitigation of Security Concerns 
 

1. Criterion H – Illness or Mental Condition    
 
As stated above, the DOE psychiatrist testified that the individual has shown adequate 
evidence of reformation and rehabilitation from the diagnosis of alcohol abuse that he 
received in February 2007.  In her Report, she stated that alcohol abuse was the illness or 
mental condition that gave rise to the Criterion H concern that the individual may have a 
significant defect in his judgment or reliability.  Because he no longer suffers from alcohol 
abuse, I find that the individual no longer has an illness or mental condition that could 
cause such a defect in his judgment or reliability and conclude that he has mitigated the 
security concern regarding Criterion H. 
 
 2.  Criterion J – Alcohol Abuse and Excessive Use of Alcohol      
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel  

                                                 
2 In a January 2007 report about the individual’s treatment program, the counselor recommended that the 
individual attend 18 months of aftercare.  Ind. Ex. 1.  The psychiatrist read this document in preparation for her 
interview and also recommended 18 months of aftercare.  However, at the hearing the counselor testified that 
he made a mistake and that the correct recommendation is 12 months of aftercare.  Tr. at 137-138. 
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Security Hearing, OHA Case No. TSO-0491, 29 DOE & 83,077 (2007) (finding of 
rehabilitation and reformation from habitual use of alcohol under Criterion J); Personnel 
Security Hearing, OHA Case No. TSO-0494, 29 DOE ¶ 83,071 (2007) (finding of no 
rehabilitation or reformation from habitual use of alcohol under Criterion J).  In this case, 
the DOE psychiatrist testified that, at the time of the hearing, the individual no longer met 
the criteria for a diagnosis of alcohol abuse and that he has shown adequate evidence of 
rehabilitation and reformation from the diagnosis.  The individual’s alcohol counselor also 
testified that the individual has shown adequate evidence of rehabilitation and reformation 
from alcohol abuse.  I find the arguments of the psychiatrist and the alcohol counselor to be 
persuasive.  The record also contains documentary evidence and witness testimony that 
supports the conclusions of the experts.  Therefore, after reviewing the record in this case, I 
find that the individual has mitigated the Criterion J security concerns.  10 C.F.R. ' 710.8 
(j).   
 
 3.  Criterion L – Unusual Conduct 
 
Based on a careful review of the record, I find that the individual has successfully mitigated 
the Criterion L security concerns set forth in the Notification Letter.  He has credibly 
explained his responses to the DOE psychiatrist during her evaluation and set forth a 
reasonable explanation that there was a misunderstanding on both sides during the 
interview.  Further, the individual’s consumption of alcohol in violation of the conditions of 
the work restriction raised valid questions regarding his honesty, reliability and 
trustworthiness. However, there is substantial evidence in the record to confirm that the 
individual is now in the aftercare stage of a reputable treatment program that has 
rehabilitated him from the condition that caused the unusual conduct.  Therefore, I find that 
this unusual conduct is unlikely to recur, and that the security concern is mitigated by the 
counseling that has successfully changed his behavior. See Revised Adjudicative 
Guidelines, ¶ 17 (d).   
 

IV. Conclusion 
 
The individual has successfully mitigated the security concerns of Criteria H, J and L.  
Thus, in view of these criteria and the record before me, I find that restoring the individual=s 
access authorization would not endanger the common defense and security and would be 
consistent with the national interest.  Accordingly, I find that the individual’s access 
authorization should be restored.  Any party may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 2, 2008 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  August 1, 2007 
 
Case Number:  TSO-0524 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s request for an access authorization should 
be granted.  For the reasons detailed below, it is my decision that the Individual’s request for an 
access authorization should not be granted.   
 

I. BACKGROUND 
 
The Individual has been employed at a DOE facility in a position that requires him to hold an 
access authorization.  The Individual applied for an access authorization, also referred to as a 
security clearance, and completed a Questionnaire for National Security Positions (QNSP) in 
February 2004.  DOE Ex. 7.  The Individual disclosed that in the early 1980s he was arrested, 
charged with Driving While Intoxicated (DWI), and ordered to attend “DWI school.”  Id.  In a 
separate incident, he was fined for “open container” in 1998.  Id.  He was also arrested for a 
domestic dispute during his divorce proceedings after fighting with his wife in a bar.  Id.    
 
Based on his disclosure of these and other arrests, the Individual was asked to participate in a 
Personnel Security Interview (PSI) in February 2006 and again in June 2006.  DOE Exs. 5 and 6.  
The Individual discussed his DWI arrest in greater detail and spoke about his general alcohol 
consumption.  Id.  He stated that he continues to consume alcohol.  He added that he was 
arrested for disorderly conduct in 1979 and admitted that he had consumed alcohol prior to the 
incident.  Id.  During the PSIs, the Individual also related a history of extensive alcohol 
consumption, particularly following a divorce in 1998.  Id.  The Individual further disclosed that 
he was sent home from his job on one occasion in 1998 after his supervisors found him to be 
intoxicated while at work.  Id.    
 
The local security office (LSO) determined that the PSIs did not resolve the security concerns 
and referred the Individual to a DOE consultant-psychiatrist (“the Psychiatrist”) for an 
evaluation.  In a January 2007 report, the Psychiatrist “diagnosed [the Individual’s] clinically 
significant problems with alcohol as an ‘Alcohol Related Disorder, Not Otherwise Specified,’” 
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pursuant to the criteria set forth in the Diagnostic and Statistical Manual of the American 
Psychiatric Association, 4th Edition, Text Revision (DSM-IV-TR).  DOE Ex. 3.  In reaching this 
diagnosis, the Psychiatrist cited the Individual’s history of alcohol consumption, particularly his 
DWI arrest, his period of heavy drinking following his divorce (during which the Individual 
admitted he “nearly drank himself to death”), and the Individual’s self-admitted “binge 
drinking.”  Id.  
 
The Psychiatrist further stated that the Individual’s disorder was in “early remission” on account 
of the Individual’s maintaining several months’ abstinence between the June 2006 PSI and the 
January 2007 psychiatric evaluation.  Id.  However, the Psychiatrist determined that the 
Individual had not demonstrated adequate evidence of rehabilitation or reformation.  In order to 
make this showing, the Psychiatrist recommended that the Individual be abstinent from alcohol 
for a period of one year and undergo “outpatient treatment of moderate intensity.”  Id.        
 
In July 2007, the DOE notified the Individual that his alcohol use and the Psychiatrist’s diagnosis 
of an alcohol disorder raised security concerns under 10 C.F.R. § 710.8(j) (Criterion J, alcohol 
use).  Notification Letter, July 24, 2007.  The Individual requested a hearing in this matter.  The 
Acting Director of the Office of Hearings and Appeals (OHA) appointed me to serve as the 
Hearing Officer. 
 
A hearing was held in this matter.  Both the Individual and the DOE counsel submitted 
documents.  At the hearing, the Individual presented his own testimony as well as the testimony 
of his wife, his brother, and a former co-worker, to support his position that he is rehabilitated 
from his alcohol problem.  The DOE counsel presented the testimony of the Psychiatrist. 
 

II. THE HEARING 
 
A.  The Individual 
 
The Individual felt that some of his prior statements regarding his alcohol history were 
misconstrued.  Tr. at 45, 46.  For example, when he drank after his divorce, “[the Individual] 
didn’t see that as a crutch.”  Id.  Following the divorce, “a six pack” is the most beer he drank at 
one time (the Individual stated that he has “a very low tolerance,” of two to five beers).  Tr. at 
53, 62, 80.  He also stated, however, that he drank “constant[ly]” for three months, “give or take 
a few,” following his fall 1998 divorce.  Tr. at 49, 73, 75.  Also, the Individual explained that 
when he told the Psychiatrist that he was a “binge drinker,” he was using that term to refer to the 
lengthy periods between his moderate drinking episodes, not the alcohol volume consumed at 
one time.  He stated, “I [would] go for a long time without drinking, and then I would drink.”  
Tr. at 60-61, 65.  He stated that his prior statement that he “nearly drank himself to death” 
following his divorce in 1998 was an exaggeration, but admitted that he “drank a lot.”  Tr. at 70.     
 
The Individual testified that he has had various alcohol-related problems over an extended 
period, including the DWI arrest in the early 1980s.  Tr. at 60.  The Individual stated that he 
drank heavily from 1999 – 2001.  Tr. at 66-67.  He also stated that on occasion he would drink “a 
beer maybe” to alleviate a hangover.  Tr. at 68.  The Individual previously admitted that he was 
sent home from his prison job because he was intoxicated.  At the hearing, he explained that he 



 - 3 -

worked the “graveyard shift” and stated, “I wasn’t drunk [at work].  I drank earlier that day.”  Tr. 
at 76.  Specifically, he drank a six-pack earlier in the day, he was at work several hours and a co-
worker thought he smelled of alcohol.  Id.  The medics at his job performed a breath alcohol test 
which showed a high breath alcohol content.  Id.  The Individual also admitted to driving while 
intoxicated as recently as four years ago.  Tr. at 82.  Finally, the Individual stated that when he 
drank “maybe” six beers he would require at least forty-eight hours recovery time.  Tr. at 61-63, 
66-67. 
 
The Individual currently drinks beer.  Tr. at 88-89.  He resumed drinking after a seven-month 
period of abstinence, from the June 2006 PSI until the January 2007 psychiatric evaluation.  Tr. 
at 89.  The Individual stated that he changed his post-divorce drinking pattern because he feared 
for his health.  Tr. at 49.  He no longer socializes with two former friends with whom he drank 
heavily.  Tr. at 51, 52.  He added that he has not been intoxicated in at least four years.  Tr. at 80.  
When he does drink, he now only drinks a single beer.  Tr. at 78.  The Individual acknowledged 
that his heavy drinking was “a problem.”  Tr. at 85.  
 
Finally, the Individual stated that he did not disagree with the Psychiatrist’s analysis, but then 
stated that he disagreed with the diagnosis, stating, “I don’t have an alcohol disorder.”  Tr. at 45, 
55.  He stated, “I don’t feel I need treatment.”  Tr. at 57.  He also said, “I’m not into drinking.”  
Tr. at 52, 57.  Beer, he insisted, “[D]oesn’t really get [him] drunk.”  Tr. at 54.  He added, “I’m 
conscious about [the problem caused by his alcohol consumption], and I’m able to quit if it’s a 
problem . . . I don’t drink that much anymore.  I’m down to almost nothing.  And I don’t crave 
liquor.  I don’t think about it.  I don’t think about getting drunk.”  Tr. at 89. 
 
B.  The Individual’s Wife 
 
The Individual and his wife have been married for a little over a year, and dated for 
approximately one year prior to their marriage.  Tr. at 12.  The Individual’s wife testified that she 
has known the Individual since they were in high school and has never known him to be a 
drinker.  Id.  She added that she and the Individual do not go out much because they work 
different shifts; she works nights and he works during the day.  Tr. at 15.  She stated that the 
Individual “very seldom drinks,” perhaps only “a beer … once a month, or two times a month. 
…”  Tr. at 13.  She “[does not] see a[n alcohol] problem” with the Individual and has not seen 
the Individual intoxicated.  Tr. at 14.  The Individual’s wife stated that the Individual does not 
deal with stressful situations by drinking alcohol.  Tr. at 19.  Finally, she testified that the 
Individual has never verbalized to her that he decided to stop drinking alcohol altogether.  Tr. at 
16. 
 
C. The Individual’s Brother  
 
The Individual’s brother has seen the Individual regularly on weekends for the past two years.  
Tr. at 27.  Before that, he saw him “[a]lmost every day.”  Tr. at 28.  The Individual and his 
brother have always been close.  Tr. at 22.   
 
According to his brother, the Individual does not drink heavily, as he did during his divorce.  Tr. 
at 24.  In fact, the Individual now drinks “very little” on occasions such as “birthdays or [on] 
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Christmas.”  Tr. at 25.  The Individual’s brother stated that he never felt that the Individual had a 
drinking problem.  Tr. at 28.  He added, “[the Individual] never got in trouble.”  Tr. at 29.  The 
Individual’s brother stated that he has never seen the Individual intoxicated, just “a little tipsy.”  
Tr. at 24.  The Individual’s brother also stated that he did not believe the Individual would return 
to drinking in response to a stressful situation or problem.  Tr. at 26.  He added that the 
Individual’s new marriage has “changed him a lot” and the Individual seems much happier.  Id. 
 
D. The Individual’s Former Co-Worker 
 
The Individual and his former co-worker have known each other since the mid-1980s.  Tr. at 35.  
The former co-worker and the Individual work for the same company, although they no longer 
work together.  Tr. at 35.  They still see each other approximately two or three times a week.  Tr. 
at 40-41.   
 
The Individual and the former co-worker have socialized outside of work and consumed beer 
together in the past.  Tr. at 41.  The former co-worker has never seen the Individual intoxicated 
and the two never discussed the Individual’s past alcohol use.  Tr. at 42.  Finally, the former co-
worker stated that he never thought the Individual had an alcohol problem or used alcohol 
excessively.  Id. 
 
E. The Psychiatrist 
 
The Psychiatrist testified that the Individual exhibited symptoms of alcohol dependence 
following the Individual’s divorce in Fall 1998.  Tr. at 92.  During other periods, the Individual 
exhibited symptoms of alcohol abuse.  Id.  For example, the Individual met the criteria for a 
diagnosis of alcohol abuse during his DWI and open container arrests, when he was sent home 
from work after being found intoxicated at work, and when fighting with his first wife at a bar.  
Id.  The Psychiatrist stated that the Individual did not currently meet the criteria for a diagnosis 
of alcohol abuse or dependence.  However, he stated that the Individual had “clinically 
significant problems with alcohol.”  Tr. at 93.  Therefore, the Psychiatrist diagnosed the 
Individual with an “alcohol disorder not otherwise specified.”  Tr. at 94.  This disorder “affect[s 
the Individual’s] judgment and reliability. . . .”  Tr. at 98.  The Psychiatrist stated that he did not 
hear testimony at the hearing which caused him to change his diagnosis.*  
 
The Psychiatrist regarded the Individual’s healthy marriage and reduction in alcohol 
consumption as positive developments.  Tr. at 105, 110.  However, the Psychiatrist felt that the 
Individual “recounted his [alcohol] history with a lot of minimizing and a lot of denial. . . .”  Tr. 
at 108.  The Individual pointed out the “ameliorating circumstances,” the “distance in time that it 
occurred,” or the “facts . . . that were in his favor.”  Tr. at 108-109.  The Individual never said “I 
screwed up.”  Tr. at 109.  In short, the Psychiatrist felt “that [the] Individual was not taking 
responsibility for his part in those [troubles he has had] in abusing alcohol.”  Id.   
 

                                                 
* The Psychiatrist stated in his January 2007 report that the Individual’s alcohol problem was in “early remission” 
because, at that time, the Individual had maintained less than one year of abstinence from alcohol.  Tr. at 94.  The 
Psychiatrist maintained that diagnosis even though the Individual resumed drinking.  Tr. at 96. 
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The Psychiatrist added that the “main problem” was that despite the fact that the Individual’s 
access authorization was in jeopardy, the Individual continued to drink as of the date of the 
hearing.  Tr. at 96.  In fact, the Psychiatrist stated that the Individual’s resumption of drinking 
alcohol indicated a worse prognosis as of the date of the hearing than during the psychiatric 
evaluation because he exhibited “more denial” about his drinking.  Tr. at 99.  According to the 
Psychiatrist, the Individual continued to drink because, “[I]t’s too hard for a person with an 
alcohol disorder to give up drinking.”  Tr. at 101.  The Psychiatrist believed “there is a high risk” 
that the Individual will succumb in the future to stressful, relapse-inducing events, “which have 
been pretty disastrous for him. . . .”  Tr. at 98.  The Psychiatrist defined a relapse as a single 
drink.  Tr. at 111.  The fact that the Individual continues to drink despite the problems his 
drinking has caused regarding his job, particularly his ability to secure an access authorization, 
causes the Psychiatrist to believe that the Individual’s problem is “a little worse” than at the time 
of the psychiatric evaluation.  Tr. at 98.   
 
The Psychiatrist testified that “the safest route” for the Individual is to completely abstain from 
alcohol for at least one year.  After that period, the Individual may debatably resume social 
drinking without undue risk.  Tr. at 97.  Further, entering a voluntary outpatient treatment 
program would double the Individual’s chances of recovery.  Tr. at 111.  Therefore, the 
psychiatrist recommended that the Individual enter a treatment program “to show adequate 
evidence of rehabilitation . . . .”  Tr. at 113.                   
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization, also referred to 
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An 
individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 
U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates 
that “security clearance determinations should err, if they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. Id. § 710.7(c).  The decision concerning eligibility is 
a comprehensive, common-sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  In order to reach a favorable decision, the Hearing 
Officer must find that “the grant or restoration of access authorization to the individual would 
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not endanger the common defense and security and would be clearly consistent with the national 
interest.”  Id. § 710.27(a).   
 

IV. ANALYSIS 
 

The derogatory information concerning Criterion J centers on the Individual’s alcohol use.  
Criterion J concerns conduct indicating that the Individual has “been, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  Given the 
Individual’s well-documented problem with alcohol and the Psychiatrist’s diagnosis that the 
Individual suffered from an alcohol disorder, the LSO had sufficient grounds to invoke Criterion 
J.  Thus, the only issue to be resolved is whether these security concerns have been adequately 
mitigated. 
 
Based on the record in this case, I am unable to conclude that the Individual has mitigated the 
security concerns regarding his alcohol use.  The Individual’s principal argument during the 
hearing was that he has reduced his alcohol consumption over the past several years.  The 
evidence on this point, however, is fairly thin.  The Individual maintained that he does not 
currently drink much alcohol and that he has never had an alcohol problem.  While I believe the 
Individual testified candidly regarding his current alcohol consumption, I am concerned about 
his apparent minimization of his past problems with alcohol in various statements to DOE (the 
PSIs, the psychiatric evaluation, and the hearing), his lack of insight into his problem with 
alcohol, and his failure to seek counseling or education about managing an alcohol-related 
problem.     
 
Furthermore, the Individual did not bring forth witness testimony sufficient to corroborate his 
assertion that he has resolved his alcohol problem.  I believed the Individual’s witnesses, who 
have known him for many years, testified truthfully when they stated that they personally did not 
believe the Individual had a problem with alcohol.  However, I did not find the Individual’s 
witnesses particularly well-informed regarding the Individual’s history of alcohol-related 
problems and his present habits.  
 
Only his brother had frequent interaction with him during the Individual’s heaviest periods of 
alcohol consumption.  His brother maintained that the Individual drinks significantly less now 
than in the past; however, the brother also stated that the Individual “never got into trouble” 
despite the Individual’s past DWI arrest and other alcohol-related incidents.  This leads me to 
believe that the Individual’s brother does not have extensive knowledge of the Individual’s 
alcohol history.  The Individual’s wife, although she has known him since high school, did not 
interact frequently with the Individual until approximately two years ago when they first began 
dating.  I believed her testimony that the Individual does not drink much alcohol around her.  
However, because they work different shifts, the Individual and his wife do not spend much time 
together during the week.  Therefore, it is entirely possible that the Individual drinks without his 
wife’s knowledge.  The Individual’s former co-worker stated that he and the Individual typically 
do not socialize together.   
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The Individual presented no other witnesses with whom he socializes that could establish how he 
spends his free time during the week.  Taken together, the witness testimony indicates positive 
changes in the Individual’s behavior, but is insufficient to adequately corroborate the 
Individual’s position that he has consumed alcohol in moderation with no problem for the past 
several years.   
 
In addition to the shortage of corroborating testimony, the Individual has not undergone any 
alcohol-related treatment, counseling or education.  This causes me to have less confidence that 
the Individual will be able to avoid drinking to excess in the future.  The lack of any significant 
period of abstinence from alcohol is also of concern since the Individual returned to drinking 
alcohol after a seven-month period of abstinence despite the fact that it could jeopardize his 
ability to obtain an access authorization.  Given the Individual’s history, I am not convinced that 
simply reducing his alcohol consumption, without undertaking any treatment or counseling to 
gain insight into his alcohol problem or establishing a significant period of abstinence from 
alcohol, is sufficient to mitigate the security concerns in this case.  Therefore, I agree with the 
Psychiatrist that the Individual has not brought forth evidence sufficient to demonstrate adequate 
evidence of rehabilitation or reformation.   
 
As the foregoing indicates, the security concerns set forth in the Notification Letter under 
Criterion J regarding the Individual’s alcohol use have not been adequately mitigated.  
Accordingly, I believe that it would not be appropriate to grant the Individual an access 
authorization at this time.  
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised security 
concerns regarding the Individual’s eligibility for an access authorization under Criterion J.  I 
also find insufficient evidence in the record to fully resolve those concerns.  Therefore, I cannot 
conclude that granting the Individual an access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  Accordingly, I conclude that the Individual’s request for an access authorization 
should not be granted at this time.   
 
The parties may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. § 710.28.  
 
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 14, 2007 
 
 



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
XXXXXX’s.                        
                       November 30, 2007
                         

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 27, 2007

Case Number: TSO-0525

This Decision concerns the eligibility of XXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.1

The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I find that restoration is warranted in this case.

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to her continued
eligibility for an access authorization in connection with her
work.  In accordance with 10 C.F.R. § 710.21, the Notification
Letter included a statement of the derogatory information causing
the security concern.  

The security concern cited in the Letter involves information that
the individual used marijuana once in 2001, at a time when she was
the holder of an access authorization.  In connection with that
incident, the individual associated with another individual who
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2/ Criterion K includes information that the individual has
“used. . . a drug. . . listed in the Schedule of Controlled
Substances established pursuant to section 202 of the
Controlled Substances Act of 1970 (such as marijuana. . . )
except as prescribed or administered by a physician licensed
to dispense drugs in the practice of medicine or as otherwise
authorized by Federal law.”  

3/ Criterion L includes information that an individual engaged in
“any unusual conduct or is subject to any circumstances which
tend to show that an individual is not honest, reliable or
trustworthy; or which furnishes reason to believe that the
individual may be subject to pressure, coercion, exploitation
or duress which may cause the individual to act contrary to
the best interests of the national security.”  

also used marijuana.  The information came to the attention of the
DOE when the individual revealed it on a 2006 Questionnaire for
Sensitive Position (QSP), and again during a 2007 Personnel
Security Interview (PSI).  According to the Notification Letter,
this constitutes derogatory information under 10 C.F.R. § 710.8(k)
(Criterion K).    The Letter further states that in November 1999,2

the individual signed a statement acknowledging she was aware that
any involvement with illegal drugs could result in the loss of her
security clearance.  According to the Letter, her use of marijuana
after having signed the “acknowledgment” represents a security
concern under 10 C.F.R. § 710.8(l) (hereinafter Criterion L).   3

The Notification Letter informed the individual that she was
entitled to a hearing before a Hearing Officer in order to respond
to the information contained therein.  The individual requested a
hearing, and that request was forwarded by the DOE Office to the
Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e)
and (g), the hearing was convened. 

At the hearing, the individual was represented by counsel.  The
individual testified on her own behalf, and presented the testimony
of two friends, a co-worker/friend, a co-worker, her sister, her
mother and a clinical psychologist with expertise in forensic
psychology, as well as individual psychotherapy.  The DOE counsel
did not present any witnesses.
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II.  Hearing Testimony

A.  The Individual

The individual testified that in 2001, she had one puff of
marijuana at the apartment of a friend who was smoking marijuana.
She asked him if she could have a puff of the marijuana cigarette
he was smoking.  She testified that she had only one puff.  She
indicated that she never used it before or since.  Transcript of
Hearing (Tr.) at 17-18.  She further testified that she was going
through a difficult divorce at the time and she believed that the
emotional stress she was under may have caused her to try the
marijuana.  Tr. at 21, 51.  She admitted repeatedly that this
constituted very poor judgment on her part and deeply regrets this
lapse.  Tr. at 53, 55.  She stated that the entire episode has been
a lesson for her and has had a major impact on her life.  Tr. at
26-27.  She stated that she will never use marijuana again and has
no desire to use illegal drugs.  Tr. at 28.  She acknowledged that
she was aware that she could lose her clearance if she used illegal
drugs.  Tr. at 52.  She stated she will never put her job or her
career in jeopardy again.  Tr. at 27.  In the future, if she feels
stressed by events in her life, she plans to turn to a counselor
for advice.  In this regard, she stated that at the time of her
divorce she had received some counseling, but it was only after she
had tried the marijuana.  Since that time, she has also received
some grief counseling in connection with the death of her father,
and has received other counseling from this same professional
regarding personal issues.  This counseling began in May 2006 and
has continued on an as-needed basis.  She believes that this
current counselor will provide her with immediate assistance if
needed.  Tr. at 58-61; 215-17.  She testified that overall she is
stronger and is better able to deal with stress that she was in
2001.  Tr. at 56.  

B.  The Psychologist

The psychologist testified that she is a forensic and clinical
psychologist and holds a Ph.D. degree.  She has a special
certification from the American Psychological Association in the
diagnosis and treatment of substance use disorders.  She met with
the individual for four hours in October 2007 and administered
tests on that day and on another day.  Based on the test results,
the psychologist was of the opinion that the individual is unlikely
to use or abuse drugs.  She believed the drug use was aberrational
and that the individual had poor impulse control during a time of
stress.  The psychologist testified that the individual currently
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4/ See also Individual’s Exhibit B, Psychologist’s Report.  

has the means of dealing with stress because she has people to talk
to and psychological help from her own therapist.  She testified
that there is a low probability of recurrence of the impulsive drug
use.  She stated in this regard that the individual is stable and
staid in her social life.  She does not have the profile suggesting
she is prone to impulsive behavior.  Finally, she stated that the
fact that the individual does not appear to have engaged in any
inappropriate impulsive behavior in the past six or seven years
since the 2001 event is a sufficiently long period from which to
judge whether there is a likelihood of recurrence in the future. 4

Tr. at 85-106. 

C.  Friends and Co-workers

The individual also brought forth testimony from two friends, a co-
worker/friend, and a co-worker.  One of the two friends has known
the individual for about five years, and the other has known the
individual for about eight years.  Tr. at 66, 165.  They see the
individual at least several times a month. Tr. at 67, 172.  They
believe she is trustworthy, reliable and not impulsive.  Tr. at 68,
71, 76, 77, 168, 169, 170.  They have never seen the individual use
illegal drugs.  Tr. at 68, 166, 176.  One of these witnesses stated
that the individual currently copes with stress by talking to
friends, having therapy and keeping a journal.  Tr. at 177. She
does not believe that the individual will use drugs in the future,
stating that the individual is strait-laced and opposed to illegal
drug use.  Tr. at 176, 178. 

The co-worker/friend is a department manager for the individual’s
contractor-employer.  He has known the individual for about eight
years.  He also knows the individual’s mother and sister.  Tr. at
143-44.  He testified that he and the individual go out to lunch or
dinner twice a month and also get together with other friends.  Tr.
at 145.  He has never seen her use drugs or associate with anyone
using drugs.  He has been to her home and has never noticed any
indications of marijuana use.  Tr. at 146-52.  He believes she is
trustworthy, reliable and not impulsive.  Tr. at 150, 154, 160.  He
stated that the individual told him that she had used marijuana a
single time and that it was a “stupid” thing to do.  Tr. at 157.
He indicated that she copes well with on-the-job stress.  He
testified that when the individual’s father passed away, he and the
individual discussed this, and he saw no changes in her behavior
that would indicate unreliability.  Tr. at 158.  
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The co-worker is the human resource manager for the individual’s
contractor-employer.  She has known the individual for about six
months.  Tr. at 110-11.  She knows the individual’s work
performance, and stated that the individual is highly rated.  She
stated that the individual’s manager thinks well of the individual,
and she has received regular pay increases.  Tr. at 113.  She
believes the individual is honest, and has never seen the
individual exhibit impulsive or unreliable behavior.  She believes
the individual is reliable.  She noted that the individual had
negative results on several employer-administered drug screens.
She does not believe the individual uses illegal drugs.  Tr. at
115-17, 128-131.  

D.  Individual’s Family Members: Mother and Sister

The individual’s mother testified that she sees the individual two
to three times a week and also visits the individual unexpectedly.
She stated she has never seen signs of drug use.  Tr. at 190-91.
The individual does not associate with illegal drug users and the
individual is opposed to illegal drug use.   Tr. at 183-84.  She
believes the one-time drug use was caused by the stress that the
individual was experiencing during the time of her divorce, but she
has sought counseling and is stronger now.  Tr. at 187.  She stated
that if she thought the individual was under unusual stress, she
would advise her to seek help.  In this regard, she testified that
the individual currently has a counselor.  Tr. at 191.  She
indicated the stress indicators she would look for would be signs
of depression, crying, loneliness and desire to stay by herself.
Tr. at 191.  She believes the individual would tell her if she were
experiencing stress, and she would help the individual obtain
assistance.  Tr. at 192.  She does not believe the individual is
impulsive or that she will ever use drugs again.  She stated that
the individual has told her that the 2001 drug use was a mistake.
Tr. at 192-3.  She testified that the individual is a different
person now than she was in 2001.  She believes that the individual
was in shock from her divorce.  She is stronger now, and has learned
from that experience.  She is not as naive.  Tr. at 194.  

The individual’s sister currently shares an apartment with the
individual, and they have lived together for more than three years.
Tr. at 197.  They socialize at least once a week, go out for dinner
and watch movies together.  Tr. at 197-98.  She believes the
individual’s marijuana use was an aberration, and that she is
reliable and trustworthy.  Tr. at 211.  She has never seen the
individual or any of the individual’s friends use illegal drugs.
She stated that the individual has never appeared to be under the
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influence of illegal drugs.  Tr. at 199.  She indicated that she has
come home unexpectedly and she has never seen marijuana in use nor
smelled it.  Tr. at 202.  She stated that the individual’s friends
are “strait-laced” and do not use marijuana. Tr. at 207.  She
further stated that the individual recognizes that her use of
marijuana was poor judgment.  Tr. at 208.  The individual has
received counseling, understands herself better, and has learned
techniques to deal with stress.  If the individual were under stress
now, she would tell her to seek counseling from her current
counselor.  Tr. at 210-11.  She believes that the individual would
readily do so, as well as seek guidance from those close to her.
Tr. at 212.  

III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against the
granting or restoring of a security clearance.  See Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the
interests of the national security test” for the granting of
security clearances indicates “that security-clearance
determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
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5/ In answer to a question regarding why she did not immediately
reveal her marijuana use to the DOE, the individual stated
that she was not aware she was expected to come forward with
this information.  The DOE counsel stated that the individual
should have known, through training, that she is required to
come forward.  The DOE counsel indicated that while failure to
come forward did not constitute a separate security concern
here, she believed that the individual was not being candid in
her assertion that she was unaware of this requirement.  After
considering the individual’s testimony here and her overall
demeanor, I believe that she is fully credible.  I do not find
her testimony that she did not realize she was required to
report her marijuana use to the DOE in any way diminishes her
overall credibility, and reliability.  I found the
individual’s testimony entirely believable.  Tr. at 29-48.

(VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995).
See also 10 C.F.R. § 710.7(c).  

IV.  Analysis

A.  Criterion K

There is no question that this individual used marijuana in 2001
while she had a security clearance, and that this behavior raises
a Criterion K security concern.  However, as discussed below, I find
the individual has resolved the concern.  

As an initial matter, I am convinced that the marijuana use was one-
time.  The individual testified persuasively on this point.  All of5

the individual’s personal witnesses confirmed that they did not know
her ever to use marijuana, or associate with those who use illegal
drugs.  Her sister, who lives with her, testified convincingly that
the individual and her friends do not use marijuana.  The
individual’s mother, who sees her frequently, testified that the
individual does not use marijuana.  The individual’s friends and co-
workers confirmed that she does not use marijuana and that she has
stated that she is opposed to it.   The psychologist believed that
the use was limited to the one occasion the individual identified.
The psychologist testified that the individual does not exhibit the
profile of a drug user.  

Moreover, I am convinced that the individual has not used marijuana
since that time in 2001.  Again, her testimony and that of her
witnesses was fully persuasive.  More than six years have passed
since the marijuana use, and this is sufficient to allow me to 
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conclude that it was an isolated, aberrant episode in her life that
is now well behind her.  

In addition, I believe that this type of lapse of judgment is not
likely to recur.  The individual has sought assistance of two
professionals, one for divorce counseling and the other for grief
counseling.  Thus, she has demonstrated a willingness to seek help
when she needs it.  A letter submitted by her current therapist
indicates that the individual is working on stress management.  The
therapist states that the individual knows how to seek help when she
needs it and has a solid support system aside from counseling.
Individual’s E-mail Submission of November 1, 2007.  Thus, the
individual has a mechanism in place to help her through difficult
times in the future.  

Further, the individual recognizes that she used bad judgment and
takes full responsibility for her actions at issue here.  However,
I believe that she has learned a great deal from this experience,
and that she will not jeopardize her life-style and career by
engaging in any further activity that would put her security
clearance into question.  I believe that the individual’s judgment
is now sound.  I am also persuaded that, through her therapy, she
has gained heightened self awareness and is unlikely to suffer from
this type of lapse of judgment in the future.  The individual
submitted into the record recent drug screen reports showing
negative results.  Individual’s E-mail Submission of October 15,
2007, Exhibits 6a-d.  This is an additional factor in her favor. 

In view of the foregoing, I find that the individual has fully
resolved the Criterion K security concerns in this case. 

B.  Criterion L

The Notification Letter finds that the following behavior by the
individual raises a Criterion L concern: in 1999, she signed a DOE
security acknowledgment certifying that she understood that she
could lose her access authorization for use or involvement with
illegal drugs;  yet, she nevertheless used marijuana while holding
a security clearance and, in so doing, associated with an individual
who used marijuana.  According to the Notification Letter, this
raises concerns regarding the individual’s trustworthiness and
reliability. 

As stated above, the record in this case indicates that the
individual informed the DOE about her use of marijuana when filing
her 2006 QSP.  Thus, the individual was candid with the DOE when she
was asked to indicate any illegal drug use for the previous seven
years.  Overall, I therefore do not find that the individual has
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engaged in unreliable or untrustworthy behavior, apart from the bad
judgment involved in using the marijuana.  As discussed above, that
lapse is now six years behind her and well in the past.  The
individual has learned how to cope with stressful times, when
exercise of good judgment could become an important issue.  Although
it is true that she might have been subject to pressure or coercion
during the period prior to the time she informed the DOE about her
illegal drug use, this concern, too, is now resolved.  Overall, the
individual impressed me as an honest, intelligent and earnest person
who can be trusted.  

I am persuaded that the individual is now aware of the Criterion L
security concerns created by use of illegal drugs, and these
concerns are not likely to resurface.  For these reasons and those
discussed above with respect to Criterion K, I find that the
Criterion L concerns have been resolved. 

V.  CONCLUSION

As the foregoing indicates, I am persuaded that the individual has
resolved the Criteria K and L security concerns cited in the
Notification Letter.  It is therefore my decision that her access
authorization should be restored.  See Personnel Security Hearing
(Case No. TSO-0103), 29 DOE ¶ 82,765 (2004); aff’d OS (August 4,
2005).  
 
The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: November 30, 2007



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                              February 12, 2008 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  August 1, 2007 
 
Case Number:  TSO-0526 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s request for an access authorization should 
be granted.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be granted.   
 

I. BACKGROUND 
 
The Individual has been employed at a DOE facility in a position that requires him to hold an 
access authorization.  The Individual was first granted an access authorization in 1986.  DOE 
Exhibit (“Ex.”) 28.  Following a series of alcohol-related incidents, including two arrests for 
Driving While Intoxicated (DWI), the Individual was the subject of a Personnel Security 
Interview (PSI) in January 1993 during which he discussed the alcohol-related incidents and his 
alcohol consumption in general.  The PSI did not resolve the concerns regarding the Individual’s 
alcohol consumption and the local security office (LSO) ultimately referred the Individual to a 
DOE consultant-psychiatrist who diagnosed the Individual with “alcohol addiction.”  DOE Ex. 5.  
Based on the information gathered during the PSI and the DOE consultant-psychiatrist’s 
diagnosis, the LSO suspended the Individual’s access authorization in 1993 pending 
administrative review.  DOE Ex. 28.  The Individual’s access authorization was ultimately 
terminated when the Individual left his position at the DOE facility.  Id.    
 
In 2002, the Individual returned to the DOE facility and his request for an access authorization 
was submitted to DOE.  The Individual was the subject of another PSI in November 2006.  
During that PSI, the Individual discussed his prior alcohol-related incidents, including his arrests, 
and his alcohol consumption.  The LSO referred the Individual to another DOE consultant-
psychiatrist (“the Psychiatrist”) in December 2006 in order to obtain an updated evaluation of the 
Individual and his alcohol problem.  DOE Ex. 3.  After reviewing the Individual’s file, the 
Psychiatrist determined that the Individual met the criteria for Alcohol Dependence in 1992.  The 
Psychiatrist presented a current diagnosis of “Alcohol Dependence in Sustained Partial 
Remission” set forth in the Diagnostic and Statistical Manual, 4th Ed., Text Revision, published 
by the American Psychiatric Association (the DSM-IV-TR).  She based this diagnosis on the fact 
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that the Individual continued to consume alcohol “despite all the difficulties he has had in 
acquiring a clearance [from] DOE.”  Id.   
 
In June 2007, the LSO notified the Individual that his history of alcohol use, including the 
various alcohol-related incidents and arrests, and the Psychiatrist’s diagnosis of Alcohol 
Dependence in Sustained Partial Remission raised security concerns under 10 C.F.R. § 710.8(h) 
and (j).  (Criteria H and J).  Notification Letter, June 22, 2007.  The LSO also cited various 
discrepant or incomplete statements made by the Individual during his two PSIs and on two 
security questionnaires (in 1991 and 2004) and stated that the discrepant information raised 
security concerns under 10 C.F.R. § 710.8(f).  (Criterion F).  Specifically, the LSO alleged that 
the Individual failed to disclose a May 1990 arrest for Disorderly Conduct and Resisting Arrest 
and a December 1990 arrest for driving off an embankment.  The LSO further alleged that the 
Individual stated during a January 1993 PSI that he never smoked marijuana, but the admission 
notes from an alcohol treatment facility the Individual attended indicate that he used marijuana in 
the past.  The Individual requested a hearing in this matter.  See Individual’s Letter, notarized 
July 17, 2007.  The Acting Director of the Office of Hearings and Appeals (OHA) appointed me 
to serve as the Hearing Officer. 
 
A hearing was held in this matter.  The Individual submitted the following documents: various 
personal letters of recommendation (Indiv. Exs. A-B; Indiv. Supp. Exs. A-H); various job 
performance appraisals (Indiv. Exs. C-J); drug testing results from 2001 and 2002; and, a report 
of evaluation from a clinical psychologist (“the Psychologist”) (Indiv. Supp. Ex. I).  At the 
hearing, the Individual, represented by counsel, presented his own testimony as well as the 
testimony of his wife, his niece, two friends, his supervisor, and the Psychologist, to support his 
position that he has rehabilitated from his alcohol problem.  The DOE counsel submitted 
documents into the record and presented the testimony of the Psychiatrist. 
 

II. THE HEARING 
 
A.  The Individual 
 
Regarding the inconsistent or discrepant statements in his security questionnaires – his April 
1991 Questionnaire for Sensitive Positions (QSP) and the February 2004 Questionnaire for 
National Security Positions (QNSP) – and PSIs, the Individual stated that he never intentionally 
omitted or withheld information.  Transcript (“Tr”) at 69.  He stated that he disclosed the 
information at issue on other QNSPs and during his PSIs, but was inconsistent in filling out the 
forms.  Tr. at 69.  He attributed the discrepancies to confusion over completing the forms.  Tr. at 
68.  Regarding the two omitted 1990 arrests, the Individual stated he may have been confused 
because, although he was arrested, the matters were dropped.  He stated, “I was arrested and 
talked to them and everything was dropped.”  Tr. at 69.  He stated that he was “not that 
organized with clerical things” and that any omission occurred “by accident.”  Tr. at 70.  He 
added, everything (the derogatory information) is mentioned.  It may be out of order, it may be in 
one and not the other, but I’ve never tried to intentionally hold something back.  Tr. at 68.  The 
Individual stated that in the future he would be sure to verify that all of the required information 
is listed on security forms.  Tr. at 105.  He also stated that he did not smoke marijuana in the past 
and did not know why the alcohol treatment facility records indicate that he had.  Tr. at 68-69.  
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He stated that he may have thought the admissions interviewer from the alcohol treatment 
facility asked whether he had ever been exposed to marijuana.  Id.    
 
The Individual also discussed his past alcohol problem and current alcohol consumption.  He 
stated that when he was younger and spending time with friends, drinking alcohol “is what we 
did.”  Tr. at 72, 95.  Regarding his past alcohol-related arrests, the Individual stated that he 
learned from them.  He stated,  
 

I grew out of them, and I learned the fact that, you know, I’m not invincible … 
when you’re young you think you can do whatever you want, what’s in your head.  
And if somebody else gets caught … you don’t take it upon yourself.  And I 
realized that it’s me, and I made bad choices and I regret them, because I lost my 
job, caused pain to my family and myself. 

 
Tr. at 72-73.  The Individual stated that he did not drink daily, but rather drank “on occasion.”  
Tr. at 74.  He stated that his last drink of alcohol was in December 2006.  Tr. at 109.  He added 
that he no longer drinks like he did in the past.  The Individual stated that, if he drinks at all, 
“probably two or three [beers] would be the most.”  Id.  He stated that he does not crave alcohol 
or feel the urge to drink if he sees someone else drinking.  Tr. at 75, 101.  He stated that he is 
“frequently” in situations where alcohol is served and is able to abstain from drinking.  Tr. at 
101.  When asked about the last time that he drank alcohol more than in moderation, the 
Individual answered, “I couldn’t give you a date, it would be years [ago].”  Tr. at 85.  The last 
time he had an alcohol-related problem or incident, such as an arrest, was in August 1992.  Tr. at 
110-111.   
 
The Individual described his life currently as “great” and “very happy.”  Tr. at 73.  He added, 
“I’m older.  My place in life is different.  I’m now the father of four girls and I have to set an 
example for them. I have a new wife.  I still consider her new.  I have to be an example for my 
neighbors … my neighborhood is an old neighborhood [with] old neighbors that have known me 
forever, so I have to be a good neighbor for them.”  Tr. at 75.  The Individual also stated that he 
has matured and recognized that he made poor choices regarding alcohol in his past.  Tr. at 76.   
 
 
B. The Individual’s Wife 
 
The Individual’s wife stated that she has known the Individual for 15 years and they have been 
married for three years.  Tr. at 9.  The Individual’s wife described the Individual as an 
“outstanding” father and husband.  Tr. at 10.  In addition to the Individual’s two daughters from 
a prior marriage, she and the Individual have two young daughters.  Tr. at 9-10.  According to 
the Individual’s wife, the Individual spends most of his time outside of work with family or 
volunteering at their daughters’ school.  Id.  She stated that he helps their daughters with their 
homework, takes them to their various sports’ practices, spends time on activities such as 
cleaning the school playground, making repairs in the classrooms or helping with the 
maintenance of the school grounds.  Id. 
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The Individual’s wife stated that she has no concerns regarding the Individual’s alcohol 
consumption.  Tr. at 10-11.  She stated that he never has too much to drink or loses control.  Tr. 
at 11.  She stated that the last time she saw the Individual consume any alcohol was nearly a year 
before the hearing when he had a beer at their daughter’s family birthday party.  Tr. at 17.  She 
added that she has been with the Individual on occasions where alcohol is present and that he is 
able to refrain from consuming any alcohol.  Tr. at 21. 
 
The Individual’s wife stated that she and the Individual have discussed his past.  She stated that 
he would go out with his friends and drink on occasion.  She added that the Individual and his 
previous wife “did not see eye-to-eye.”  Tr. at 13.  She stated that, since their marriage, she has 
never known the Individual to turn to alcohol to deal with stressful situations.  Tr. at 21.  She 
added that the Individual no longer socializes with the same group of friends he went out with 
ten or 15 years ago and that he spends most of his time with the family, stating that he is “home 
all the time, unless he’s at work.”  Tr. at 19-20.  Finally, she stated that the Individual is very 
honest and that “he doesn’t have anything to hide from anyone.”  Tr. at 18.         
 
C. The Individual’s Niece 
 
The Individual’s 29-year old niece stated that she interacts with the Individual frequently.  Tr. at 
25.  She stated that she has never seen the Individual drink alcohol.  Tr. at 26.  She stated that the 
Individual’s priorities are his wife and children.  Tr. at 26-27.  She added that he frequently 
volunteers at his children’s school.  Tr. at 25.  The Individual’s niece stated that she has 
socialized with the Individual at events where alcohol was present, but that he did not consume 
any alcohol.  Tr. at 32.  The Individual’s niece described him as “honest” and a “good person” 
saying that she considers him a role-model.  Tr. at 32.  Finally, she stated that the Individual 
spends his time primarily with family and that she does not know of any other friends with 
whom he socializes.  Id. 
 
D. The Individual’s Friends 
 
Friend No. 1 has known the Individual since junior high school.  Tr. at 43.  Friend No. 1 stated 
that he currently only interacts with the Individual occasionally, generally at their children’s 
school activities or in passing in the workplace.  Tr. at 44.  He stated that he and the Individual 
used to drink when they were younger and their drinking during the school years was “probably 
typical of high school kids in [their hometown].”  Id.  He added,  
 

As you get older and mature – and I know [the Individual] has done the same 
thing, you get married, have kids, you start to look back on the community you 
live in, and unfortunately, that’s just kind of the way it was…. And hopefully you 
grow out of that and become responsible adults…. That’s kind of the way I’ve 
seen my life evolve, and I’ve seen [the Individual’s] life evolve similar to that. 

 
Tr. at 44-45.  Friend No. 1 stated that it had been a few years since he saw the Individual drink 
alcohol.  Tr. at 46.  He stated, “there was some kind of get-together at [the Individual’s] house 
and [he had] a couple of drinks probably.  It was nothing like the old days, I’ll tell you that 
much.”  Id.  Friend No. 1 did not recall the last time he saw the Individual intoxicated, but stated  
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that it was probably during their high school years.  Id.  Friend No. 1 did not believe the 
Individual would return to his old drinking habits.  He stated, “[the Individual has] grown up, 
he’s matured, he’s gotten married, he’s got four daughters … I can’t imagine that he would do 
anything to jeopardize his family like that…. As you get older I think you get smarter and wiser 
and you realize consequences.”  Tr. at 46-47.  Friend No. 1 stated that, currently, the Individual 
spends all his free time with his wife and daughters and is an active volunteer at his daughters’ 
school.  Tr. at 56. 
 
Friend No. 1 described the Individual as honest and trustworthy.  Tr. at 47, 48.  He stated that he 
did not believe the Individual would lie or intentionally withhold information.  He stated that the 
Individual “owns up to whether he has made a mistake.”  Tr. at 54.  Friend No. 1, a security 
clearance holder, stated his belief that the security forms can be confusing and “sometimes you 
can mess up.”  Tr. at 54-55.     
 
Friend No. 2 has known the Individual since high school.  Tr. at 58.  He stated that he and the 
Individual lost touch for several years after high school but became reacquainted seven or eight 
years ago because their children attend the same school.  Tr. at 59-60.  Friend No. 2 stated that 
the Individual is very involved in his children’s school.  For example, the Individual served as 
president of the school’s parent organization and arranged and led school trips.  Tr. at 60.  Friend 
No. 2 stated that the Individual is “very much a family man.”  Tr. at 63.  He added that he would 
“unquestionably” trust the Individual with his children.  Id.  
 
Both friends stated that they had never seen the Individual use illegal drugs.  Tr. at 55-56, 60.   
 
E.  The Individual’s Supervisor 
 
The Individual’s supervisor stated that he has known the Individual since September 2002 and 
interacts with the Individual daily.  Tr. at 35, 38.  The supervisor stated that he has never noticed 
any signs of alcohol or substance abuse by the Individual.  Tr. at 35.  He added that the 
Individual is often “on call” and, as such, can be called into work at odd hours or during 
weekends.  The Individual has never been unable to come to work due to intoxication.  Tr. at 36.  
He added,  
 

In our line of work … we have to have people that are reliable, and we can have 
them respond in the middle of the night, weekends, holidays, and so I look for 
people that can perform those duties at any hours, any kind of weather.  And [the 
Individual] has replied to those incidents without problems, and with good 
judgment.  He never appeared to be under the influence of anything.   

 
Tr. at 38.  The supervisor stated that he has never known the Individual to be dishonest.  He 
added that when the Individual was hired and applied for a clearance, he was very honest with 
the supervisor about the possibility that he would have a problem obtaining a security clearance 
and has since kept the supervisor informed throughout the administrative review process.  Tr. at 
40.   
 
F. The Psychologist 
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The Psychologist stated that she evaluated the Individual at his request and administered several 
diagnostic tests.  Tr. at 113-117.  She stated that, based on her evaluation, it appeared that the 
Individual was alcohol dependent in the past.   Tr. at 117.  The Psychologist added, however, that 
the Individual no longer met the criteria for alcohol dependence.  She stated,  
 

Based on my assessment, while in the past it appeared that [the Individual] 
showed that he was alcohol dependent, his current lifestyle, reports of drinking 
levels by all accounts … [indicate that the Individual] is not showing clinically 
meaningful … impairment or distress consistent with a diagnosable disorder.  He 
simply did not meet those criteria.  [That] he met them in the past doesn’t mean 
he automatically, because he drinks, is meeting them now.   

 
Tr. at 117-118.  The Psychologist stated that individuals who are currently suffering from an 
alcohol disorder demonstrate a “compulsive pattern” where they are “obsessive” in thinking 
about alcohol and when they are going to have their next drink.  Tr. at 118.  She added that they 
“spend a lot of time in these activities, being intoxicated, recovering from intoxication, thinking 
about and accumulating money to be able to purchase a substance.  And ultimately … those 
activities compete with everything else, that is … with family, with work….”  Id.  Regarding the 
Individual, the Psychologist stated that he was not showing a “maladaptive pattern of drinking 
that would underlie a disorder.”  She added, “[h]is lifestyle is currently so different from the past.  
I mean, clearly in the past he was partying, his drinking was in a social context, and his excessive 
drinking really was around marital stress, it appeared, and drinking buddies, and where he was at 
that point in his life.”  Tr. at 119.  The Psychologist further stated that it was common for 
individuals who drank in their younger years to grow out of that stage.  She stated,  
 

It’s very common for people … to mature out of a period of time when you’re 
partying, because of the demands of family, work, your religious beliefs, your 
marital circumstances, responsibilities that demand you be sober.  And if you are 
at all participating in the community and actively involved in those parts of your 
life … you’re not capable of then also being intoxicated at the same time, without 
it being real clear, real evident, and that emerging as a picture. 

 
Tr. at 119-120. 
 
The Psychologist’s opinion regarding the current status of the Individual’s alcohol disorder 
differed from the Psychiatrist’s opinion.  She stated that, contrary to the Psychiatrist’s opinion, 
the Individual “did not meet the criteria for drinking outside the limits of what’s considered to be 
social drinking.”  Tr. at 121.  She also disagreed with the Psychiatrist’s opinion that the 
Individual did not demonstrate any evidence of rehabilitation or reformation.  She stated that the 
Individual “clearly engaged in treatment when he was asked to.  And he further changed his 
lifestyle.”  Tr. at 122.  The Psychologist noted that it had been 15 years since the Individual had 
had any alcohol-related problem and that, in her opinion, he was in remission or recovery.  Tr. at 
123.   
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The Psychologist noted that “the most efficacious treatment program right now, today that has 
been studied in a medi-analysis published by Miller, et al, and others … is called the community 
reinforcement program.”  Tr. at 122.  The Psychologist stated that the program trains problem 
drinkers to change their lifestyles, engage in non-alcohol-related activities and engage in church 
activities.  Tr. at 122-123.  She stated that the Individual took those steps on his own.  The 
Psychologist added that most individuals who engage in problem drinking in their younger years 
and are at risk for either dependence or abuse while they are drinking excessively “mature out of 
their drinking” as the Individual did.  Tr. at 123.          
 
Finally, the Psychologist disagreed that abstinence from alcohol was the only accepted standard 
for rehabilitation and reformation for an individual diagnosed as alcohol dependent.  The 
Psychologist stated that there are experts in the field of alcohol treatment, specifically the 
National Institute of Alcohol Abuse and Alcoholism, that have recognized that it is possible for a 
person diagnosed as alcohol dependent to successfully use alcohol in a controlled or moderate 
manner.  Tr. at 126-127.  She added that the “state of the art” in alcohol treatment is “harm 
reduction” which means, in essence, that “what works the best for people who have substance 
use disorders is offering them a menu of options for change, including their goal.”  Tr. at 125.  
She concluded, “if somebody is successfully moderating their drinking and has been for 15 
years, why would I want to change that?”  Tr. at 125-126.  She added, “[the Individual has] 
demonstrated through his history in the past 15 years that he hasn’t suffered consequences 
related to his drinking.  So from my perspective he is in remission.  He’s in what we call 
recovery.”  Tr. at 126. 
 
G. The Psychiatrist 
 
The Psychiatrist stated that the Individual met the criteria for alcohol dependence when he was 
initially evaluated by a DOE consultant-psychiatrist.  Tr. at 153.  She stated that alcohol 
dependence is a time-independent diagnosis; once a person is diagnosed as alcohol dependent, 
they will always be alcohol dependent.  The key is whether they are in remission.  Tr. at 153-
154.  The Psychiatrist made her determination that the Individual suffered from Alcohol 
Dependence in Sustained Partial Remission using the DSM-IV-TR.  Tr. at 149.  She stated that 
the Individual met several criteria for Alcohol Dependence in the past, and at the time of her 
evaluation he actively met Criterion 4, which is that an individual has a persistent desire to quit 
drinking.  Tr. at 150-151.  The Psychiatrist also stated that total abstinence is “still the 
predominant recommended treatment for those with alcohol dependence….”  Tr. at 156.   
 
The Psychiatrist indicated that the Individual had demonstrated some evidence of rehabilitation 
or reformation, but in her opinion it was not adequate.  Tr. at 161-162.  The Psychiatrist noted 
that the Individual’s stable family life and involvement with his children’s school is a positive 
factor.  Tr. at 167.  She also noted that the Individual quit drinking after his interview with her, 
which was ten months prior to the date of the hearing.  Tr. at 162.  However, in her opinion, ten 
months of abstinence was insufficient to demonstrate a low risk of relapse.  Id.  She stated that 
alcohol dependence is “an unpredictable disease” and, therefore, a long period of abstinence is 
necessary to show a low risk of relapse.  Tr. at 164.  She maintained that abstinence was the 
preferred course of action for individuals who are diagnosed as alcohol dependent.  Tr. at 153-
154.  The Psychiatrist also stated that, in her opinion, the Individual had not “gone through the  
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complete understanding or awareness of this [alcohol disease] … until [individuals dealing with 
alcohol problems] have really gotten the notion that they could not have that relationship with 
alcohol, then they [cannot] truly substantially lower their risk of relapse in the future.”  Tr. at 
182-183.   
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization, also referred to 
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An 
individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 
U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates 
that “security clearance determinations should err, if they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. Id. § 710.7(c).  The decision concerning eligibility is 
a comprehensive, common-sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  In order to reach a favorable decision, the Hearing 
Officer must find that “the grant or restoration of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  Id. § 710.27(a).   
 

IV. ANALYSIS 
 
The Individual did not dispute the facts cited in the Notification Letter or that those facts raised 
the security concerns cited in the letter.  The only issue to be resolved is whether the Individual 
has adequately mitigated the security concerns.  Below is my analysis of the mitigating evidence 
the Individual presented with regard to each of the security concerns.   
 
A. Criterion F - Falsification 
 
Criterion F concerns involve the future honesty and candor of an individual.  The DOE security 
program is based on trust, and when a security clearance holder breaches that trust, it is difficult 
to determine to what extent that individual can be trusted again in the future.  See, e.g., Personnel 
Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995); Personnel Security  
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Hearing, Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 
(2000).  In order to adequately mitigate these concerns, an individual has the difficult burden of 
convincing the Hearing Officer that he can be trusted to be honest and forthright with DOE in the 
future.   
 
The Notification Letter states that the Individual provided incomplete information on security 
forms and during PSIs.  According to the Notification Letter, the Individual failed to disclose a 
May 1990 arrest for Disorderly Conduct and Resisting Arrest and a December 1990 arrest for 
driving off an embankment on an April 1991 QSP and a February 2004 QNSP.  The letter also 
states that the Individual stated during a January 1993 PSI that he never smoked marijuana but 
records from an alcohol treatment facility indicate that he used marijuana in the past.    
 
After considering the testimony presented by the Individual and other witnesses, I find that the 
Individual has mitigated the Criterion F concern.  Regarding the discrepant information provided 
during the PSIs and on the April 1991 QSP and February 2004 QNSP, the Individual indicated 
that he did not intentionally withhold information from DOE.  He stated that his omission of the 
two arrests was attributable to confusion on his part while completing the complex security 
forms.  He stated that, because the arrests did not result in any further charges or proceedings, he 
did not believe they were the types of incidents that needed to be reported on the forms.  
Furthermore, the DOE was aware of the two arrests.  The Individual discussed the two arrests 
during a July 1992 PSI and a November 2006 PSI when he was asked about prior arrests.  In 
addition, the 2004 QNSP lists the Individual’s two 1992 arrests, despite omitting the 1990 
arrests.  Given the fact that the Individual disclosed other derogatory information on the 
February 2004 QNSP, and discussed the 1990 arrests with DOE as early as 1992, I believe the 
Individual’s testimony that the omissions of the 1990 arrests were not a deliberate attempt to 
withhold information from DOE, but rather were the result of his mistaken belief that he did not 
have to list the arrests because they did not result in further proceedings.  The Individual has 
indicated that he will take more care in completing security questionnaires in the future.   
 
The Individual also disputed the statement in the Notification Letter that he smoked marijuana in 
the past.  On this matter, I find that there is no evidence in the record, other than the notes from 
the alcohol treatment facility, to suggest that the Individual was a smoker of marijuana or a user 
of other drugs.  Furthermore, I am convinced by the testimony that the Individual did not lie 
when he stated during the January 1993 PSI that he had never used marijuana in the past.  
Rather, I believe the statement in the admission notes of the alcohol treatment facility was the 
result of either the Individual’s misunderstanding of the question posed by the admissions 
interviewer at the facility or a transcription error.   
 
In addition to the Individual’s testimony, I was persuaded by the testimony of his wife, niece, 
and friends.  Each of the witnesses described the Individual as honest, almost to a fault.  They 
each stated that the Individual would not intentionally withhold information.  Friend No. 1 also 
stated that the Individual always admits his mistakes and takes responsibility for them.  Both 
Friend No. 1 and Friend No. 2, who have known the Individual for many years, stated that they 
have never known the Individual to use any illegal drugs.   
 
B. Criteria H and J – Alcohol Use 
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The derogatory information concerning Criteria H and J centers on the Individual’s past use of 
alcohol, the Psychiatrist’s diagnosis that the Individual suffers from Alcohol Dependence in 
Sustained Partial Remission, and the Psychiatrist’s opinion that this is a disorder which causes  
or  may  cause,  a  significant  defect  in  judgment  or  reliability.  Given the Individual’s 
alcohol-related incidents and arrests, the opinion of the initial DOE consultant-psychiatrist that 
the Individual suffered from “alcohol addiction,” and the Psychiatrist’s diagnosis that the 
Individual suffers from Alcohol Dependence, the LSO had sufficient grounds to invoke Criteria 
H and J.  For the reasons set forth below, I find that the Individual has mitigated the security 
concerns raised by his past alcohol use.   
 
While it is undisputed that the Individual actively met the criteria for Alcohol Dependence in 
1992, I am not persuaded by the Psychiatrist’s findings regarding the current status of the 
Individual’s alcohol disorder.    In determining that the Individual still exhibited some behaviors 
associated with alcohol dependence, the Psychiatrist found that the Individual actively met one 
criterion – criterion four – for alcohol dependence under the DSM-IV-TR because he had a 
persistent desire to quit drinking.  Criterion four for substance dependence states that “there is a 
persistent desire or unsuccessful efforts to cut down or control substance use.”  DSM-IV-TR at 
197.  The record indicates that the Individual has successfully controlled his drinking over the 
past  15 years.  Therefore, there is neither “the persistent desire” nor “unsuccessful efforts to cut 
down or control” his drinking.  The Individual has, over the course of 15 years, used alcohol in a 
controlled, responsible manner.  This behavior does not seem to be the type of behavior that 
criterion four was attempting to capture.    
 
The Psychiatrist acknowledged that the changes the Individual made in his lifestyle, his stable 
family life, his ability to drink alcohol in moderation over the past 15 years, and his ten months 
of abstinence prior to the hearing were all positive factors.  However, she determined that these 
mitigating factors and the significant length of time the Individual successfully moderated his 
alcohol consumption were outweighed by the fact that the Individual continued to drink on 
occasion. 
 
On the other hand, the Psychologist’s testimony was more convincing in that she considered 
many factors in reaching her conclusions.  Her evaluation was based on several diagnostic tests 
completed by the Individual, the Individual’s background, current lifestyle, the Individual’s 
recent and current alcohol consumption levels, and current studies and analyses in the medical 
community regarding the treatment of alcohol disorders.  I am persuaded by the testimony of the 
Psychologist that, despite not totally abstaining from alcohol, the Individual has successfully 
overcome his alcohol dependence.  The Psychologist supported her position by pointing to the 
Individual’s 15-year history of success in controlling his drinking and his ability to change his 
lifestyle to focus on non-alcohol-related activities.       
 
It is also necessary to consider the Individual’s risk of relapse.  The Psychiatrist maintains that 
the Individual has not presented enough evidence of rehabilitation and reformation, due to his 
continued use of alcohol, to demonstrate that his risk of relapse is low.  Conversely, the 
Psychologist maintained that the Individual’s risk of relapse was low precisely because he was 
able to drink responsibly for 15 years without incident.  In most instances involving an alcohol  
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disorder, in order to demonstrate rehabilitation or reformation, individuals come forward with 
one or two years of abstinence immediately following years of problem drinking.  See, e.g., 
Personnel Security Hearing, Case No. TSO-0253, 29 DOE 82,879 (2005); Personnel Security 
Hearing, Case No. TSO-0260, 29 DOE 82,867 (2005).  This is not the case here.  In this case, 
there is a well-established, 15-year track record of responsible use of alcohol.  While the 
Psychiatrist adhered to the belief that abstinence is the only acceptable course for treating 
Alcohol Dependence, despite overwhelming evidence that in this case controlled drinking and 
change of lifestyle were successful, the Psychologist recognized that there may be cases, such 
this one, where a different method is equally, if not more, successful.*   
 
Moreover, the Psychologist’s view is supported by the other testimony at the hearing.  I believe 
that the Individual and his witnesses testified honestly and candidly.  The Individual maintains 
that he is able to consume alcohol in moderation, that he has not had any alcohol in at least ten 
months, and that alcohol has not caused any problems in his life in over 15 years.  These 
statements, corroborated by his wife, his niece and his two friends, who all stated that they have 
not witnessed the Individual drinking much, if at all, in the past several years.  In addition, the 
Individual’s family life is, by all accounts, very stable.  Each of the witnesses testified that the 
Individual’s family is his priority and that he spends most of his free time either with his family 
or volunteering at his daughters’ school.  The Individual’s supervisor also described the 
Individual as an excellent, reliable employee who has never exhibited any signs of alcohol or 
other substance problems, although he has often been called into work unexpectedly and at odd  
hours.        
 
In sum, I was convinced by testimony of the Psychologist that, although he was properly 
diagnosed as Alcohol Dependent, the Individual successfully controlled his alcohol disorder.  I 
found this testimony to be supported by the testimony of the Individual and his witnesses that he 
no longer has a problem with alcohol.  I believe that at this point his risk of relapse is low.  To 
the extent that the Psychiatrist’s report raised security concerns under Criteria H and J, I find that 
they have been mitigated.  
 

V. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
security concerns regarding the Individual’s eligibility for a security clearance under Criteria F, 
H and J.  I also find sufficient evidence in the record to fully resolve those concerns.  Therefore, I 
conclude that restoring the Individual’s access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  Accordingly, the Individual’s access authorization should be granted.   
 

                                                 
* The Psychologist’s position is supported by the Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House (“the Adjudicative Guidelines”).  Guideline G, which addresses alcohol consumption, notes that abstinence is 
a possible mitigating factor for alcohol dependence, but does not require that an individual diagnosed as alcohol 
dependent never drink alcohol again.  Guideline G, ¶ 23.   
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The parties may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. § 710.28.  
 
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 12, 2008 
 
 
 
 
 
 



 
*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
February 28, 2008 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  August 17, 2007 

 
Case Number:  TSO-0527 

 
This Decision concerns the continued eligibility of    XXXXXXXXX     (hereinafter referred to 
as “the individual”) to hold an access authorization (or “security clearance”) under the 
regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual’s access authorization should not be restored at this time.   
 

I. Background 
 
The individual was employed by a DOE contractor and held a security clearance at the 
contractor’s request.    In May 2006, the contractor employees went on strike.  In October 
2006, when the strike ended, the contractor began to recall its employees over a period of 
a few months.  In January 2007, the individual was recalled and, like other returning 
strikers, had to first take a drug test.  His test results were positive for marijuana.   In order 
to resolve the security concern arising from the positive drug test results, the local security 
office (LSO) conducted a Personnel Security Interview (PSI) with the individual on March 
14, 2007.  The PSI did not resolve the concerns and, in July 2007, the LSO sent the 
individual a letter notifying him that his clearance was suspended and informing him how to 
proceed to resolve the derogatory information that had created a doubt regarding his 
continued eligibility for access authorization. Notification Letter (July 18, 2007).  The 
Notification Letter stated that the derogatory information regarding the individual falls within 
the purview of 10 C.F.R. § 710.8 (k) (Criterion K).  The LSO invoked Criterion K on the 
basis of information that the individual has trafficked in, sold, transferred, possessed, used 
or experimented with a drug or other controlled substance except as prescribed or 
administered by a physician or otherwise authorized by Federal law.  This derogatory 
information consists of the individual’s positive drug test results in February 2007 while he 
held a DOE access authorization and his violation of a drug certification signed in May 
2001.   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed  
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DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the LSO called no 
witnesses.  The individual testified on his own behalf and also elected to call his company 
physician and his fianceé as witnesses.  The transcript taken at the hearing shall be 
hereinafter cited as “Tr.”  Four documents that were submitted by the DOE counsel during 
this proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”   Two 
documents submitted by the individual are cited as “Ind. Ex.”   
 

II. Analysis 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual’s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (“clearly consistent with the national interest” standard for the granting of security 
clearances indicates “that security determinations should err, if they must, on the side of 
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual’s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my decision that the 
individual’s access authorization should not be restored at this time because I cannot 
conclude that such a restoration would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R.  § 710.27(a).  The specific 
findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
In May 2001, the individual was hired by a DOE contractor.  The contractor requested a 
security clearance for the individual.  During a PSI, the individual stated that he had no 
intention of using drugs in the future and also signed a drug certification memorializing his 
commitment.  Notification Letter at 2; Ex. 1 (PSI) at 12-13; Ex. 4.  After the PSI, the 
individual was granted a clearance in 2001.  PSI at 10.  He was tested for drugs three or 
four times over the next five years, and all of the test results were negative.  PSI at 11.   
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In May 2006, the individual’s union went on strike.  In August 2006, the individual took 
another job because he was feeling financial pressure due to the length of the strike.  PSI 
at 19.  Negotiations between the union and the contractor were eventually successful and 
in October 2006, the strike ended.  The contractor began to recall some of the strikers.  In 
January 2007, the individual was laid off from his second job.  PSI at 18-19.  At that time, it 
had been nine months since the individual went on strike, and he believed that he would 
not be recalled.  PSI at 9.    In the first couple of weeks of January 2007, the individual was 
visiting friends and watching sports with them.  PSI at 7, 9.  They offered him marijuana, 
and he smoked with them.  He used marijuana approximately five times over the first two 
weeks of January 2007.     
 
In late January 2007, the contractor recalled the individual to work.  The contractor 
administered a pre-return drug test, and the individual’s results were positive for marijuana. 
He got the results of the test in early February 2007.  Ex. 1 (PSI) at 6.   The contractor put 
the individual on suspended status.  On February 21, 2007, a licensed clinical psychologist 
hired by the contractor evaluated the individual.  See Ind. Ex. 1.  The psychologist 
described the individual as open and honest, and concluded that the individual had “no 
significant substance abuse or addiction issues.”  Id.  He found that the incident was “at 
most . . . a case of bad judgment and ignorance” and concluded that the individual did not 
require any substance abuse treatment or intervention.  Id.  The individual entered a 
counseling program at his facility consisting of six weekly half-hour sessions with the 
contractor physician (“company doctor”).  PSI at 21-24.  The company doctor concluded 
that the individual’s chance of relapse is negligible.  Tr. at 52.  At the PSI in March 2007, 
the individual signed a security acknowledgment which states that he understands that his 
use of illegal drugs could result in the loss of his security clearance.  Ind. Ex. 3  
   
B.  DOE’s Security Concerns 
 
Criterion K describes a security concern relating to the use, possession or sale of illegal 
drugs by the individual.  The individual has admitted smoking marijuana in January 2007.   
Illegal drug use may cause an individual to act in a manner that is inconsistent with the best 
interests of national security while under the influence of such substances.  See Attachment 
to Memorandum from Assistant to the President for National Security Affairs, “Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information,” at ¶ 
24 (December 29, 2005) (Revised Adjudicative Guidelines).  Also, illegal drug use indicates 
a willingness to ignore the law that could be reflected in the clearance holder’s attitude 
toward security requirements.  See, e.g., Personnel Security Hearing, OHA Case No. VSO-
0448, 28 DOE ¶ 82,816 (2001); Personnel Security Hearing, OHA Case No. VSO-0350, 28 
DOE ¶ 82,756 (2000).  The individual’s positive drug test and his admission of marijuana 
use are well documented in the record, and validate the charge under Criterion K.  See 
Revised Adjudicative Guidelines at ¶ 15, 18. 
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C.  Hearing Testimony 

 
1. The Company Doctor 

 
The individual introduced the testimony of the company doctor who treated the individual 
from January through March 2007.  Tr. at 40.  The physician has been the company doctor 
for 14 years.  He serves as the medical review officer whose job is to implement drug 
testing, and receive and interpret the results of employee drug tests.  He then makes a 
referral to an initial screening program and determines the type of treatment that should be 
provided for the employee.  Id. at 43.   
 
According to the doctor, because of the length of the strike, all employees that were 
recalled to full employment status were treated like new employees and given pre-
employment drug screening.  Id. at 44-45.   If a recalled employee is in “return to work” 
status and has positive drug results, the contractor offers the employee the option of a “last 
chance” treatment program, along with follow-up.  The doctor reviews the individual’s 
treatment plan and makes sure that the individual has been compliant with the 
requirements of the treatment program, and then informs the contractor that the individual 
has fulfilled the treatment requirement.  He has taken extra training in substance abuse and 
substance abuse disorders.  Id. at 46.   
 
The doctor referred the individual to a psychologist who provides the contractor with 
screening evaluations of employees who test positive for drugs.  Id. at 47.  The contractor 
is confident that this psychologist performs credible evaluations.  The doctor called the 
psychologist and they discussed the psychologist’s evaluation of the individual in February 
2007.  The psychologist told the doctor that the individual had made errors in judgment but 
did not have an ongoing substance problem and would not benefit from a structured 
rehabilitation program.  He did tell the doctor that the individual had smoked marijuana 
once at the age of 18 or 19, and for that reason the doctor had some concern.  After the 
psychological evaluation, the doctor met with the individual to discuss the evaluation. The 
two then agreed to meet once a week for a few weeks for discussions and to read literature 
about substance abuse.  The doctor testified that he and the individual discussed the 
effects of drug use on people and on the workplace, that the individual also did his own 
research into the subject and that he considered the individual to be “genuine.”  Id. at 50.  
They had six thirty-minute sessions and the individual took a drug test on March 30, 2007.  
The results of that test were negative.  Id. at 56-57.  The doctor concluded that the 
individual has learned from the experience and that the possibility of relapse is negligible.  
Id. at 52.   
 

2. The Individual 
 
The individual testified that he had used marijuana once in 1994, had disclosed this use to 
the contractor, and then signed a drug certification in 2001, the year that he was hired by 
the contractor.  Id. at 12-13.  He testified that he did not use marijuana between 1994 and 
January 2007.  The individual acknowledged that he understood the terms of the drug 
certification.  He responded as follows when asked if he knew that he was still considered 
employed by the contractor while he was on strike:    
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Q.  Now, when you were out on strike, were you still considered employed by [the 

contractor]? 

A. I guess so, yes. 

Q. You were still in status, as far as pay status as far as accruing benefits and longevity 

with the company and that sort of thing?  

A. Yes. 

Q.   Did you have any question in your mind in terms of whether or not you were still 

an [name of contractor] employee? 

A. No, I pretty much knowed I was still an employee, I just – there were a lot of unclear 

things at the time really, during that time. 

Tr. at 14.   
 
According to the individual, the contractor’s union employees went on strike in May 2006, 
and he believed that he would not be recalled.  Id. at 10.  He had heard rumors that 
salaried, non-striking workers could replace the union workers and that some of the labor 
force would be cut permanently.  Id. at 12.  This was the first time that he had participated 
in a strike.  He took a second job while he was out on strike in order to pay his bills.   
 
He did not get the call to return until January 2007.  Id.  He knew that there would be a drug 
test if he was reinstated, however, he did not think that he would fail the test since it had 
been two to three weeks prior to his scheduled test date since he had smoked marijuana.  
Id. at 15.  In January 2007, he used marijuana between one and five times over a period of 
two weekends while watching sports.  Id. 
 
The individual admitted that it was bad judgment to use marijuana.  He was unemployed 
and worried that he would have to look for another job.  Id. at 19.  He has less stress now 
because his fiancée is working and he is current with bills.  Id. at 20.  He no longer 
associates with the people who furnished the marijuana in January 2007.  He has told them 
that he cannot be around them when they smoke marijuana.  He now acknowledges his 
bad judgment in not disclosing his marijuana use to his fiancée or union representative prior 
to taking the drug test.  Id. at 21. He is in a suspended status with his employer.  His 
access authorization is suspended, not terminated.  Id. at 24.  He was called back at the 
end of February, worked three days, and he was put on suspension.   Id. at 26.    
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3. The Individual’s Fiancée 
 

The individual’s fiancée testified that she has known the individual for 10 years and that 
she has been employed by the contractor for five years.  Id at 34.  She was also out on 
strike, from May 2006.  Even though the strikers voted to return to work in October 2006, 
she was not recalled until April 2007, two months after the individual was called back.  Id. at 
35.  She testified that the employees returned to work at different times.   
 
She was not present when the individual smoked marijuana in January 2007, and was not 
aware that he had done so until he failed his drug test.  Id. at 36.  She confirmed that the 
individual had also been laid off from his second job when he was called to return to the 
contractor and that he “was ready to return to work” after being unemployed.   Id.  She 
testified that everyone in the union was pretty sure that they would go back to work 
eventually.  Id. at 37.  The individual had to go for testing the week before training was 
scheduled.  She has not participated in any of the individual’s counseling sessions.  She 
does not use marijuana, and does not believe that the individual will do so in the future.  Id. 
at 38.   She testified that the individual has not been spending time with the same friends 
and that he spends a lot of his time at home now. He has been upset by the incident and 
concerned about what people will think of him, but she said that the couple does not feel as 
much stress as they did in 2006. Id. at 40.  
 

D. Mitigating Evidence 
 
The individual presents some evidence of mitigation of the LSO security concerns.  First, 
he offers the evaluation of a licensed clinical psychologist that states that he has no 
substance abuse or dependence issues.  Further, the psychologist concluded that the 
individual’s drug use was not only isolated, but could be attributed to poor judgment.  As 
further evidence of mitigation, the individual successfully completed the program of therapy 
sessions required by the company doctor, who found that the individual has a minimal risk 
of relapse and has learned from the experience.  Both the psychologist and the company 
doctor agreed that the individual’s isolated and minimal marijuana use did not meet the 
requirements for a diagnosis of substance abuse or dependence.  There is no evidence in 
the record that he has used marijuana or any other illegal drug since his last use in January 
2007, nine months prior to the hearing.  Finally, he has demonstrated his intent not to 
abuse drugs in the future and has disassociated himself from those friends and 
acquaintances that use illegal substances.  Based on the testimony at the hearing and the 
demeanor of the individual, I conclude that he is sincerely remorseful for smoking marijuana 
and that there is little likelihood that this drug use will recur.  All of the above partially 
mitigate the LSO security concerns regarding the individual’s drug use and positive drug 
test.   
 
However, the LSO also raised a concern in the Notification Letter that the individual had 
violated the terms of the drug certification that he signed in May 2001.  By signing that 
document, the individual promised DOE to avoid using illegal drugs and to avoid knowingly 
being in the presence of others who are in the possession of illegal drugs while he held a 
DOE security clearance.  Ex. 4.  We have in the past found that the violation of a drug 
certification can be mitigated when an individual does not believe that he or she is still  
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employed by a contractor and in possession of a valid security clearance.  See, e.g., 
Personnel Security Hearing, Case No. TSO-0153, 29 DOE ¶ 82,857 (individual was 
transferred several times while employer was downgrading and terminating clearances); 
Personnel Security Hearing, Case No. VSO-0307, 27 DOE ¶ 82,837 (2000), aff’d (OSA 
2000) (summer intern). In this case, some of the strikers were recalled as soon as the strike 
ended, but the individual was out for three additional months and had begun to fear that he 
would not be recalled.  PSI at 9, 13.  However, during the hearing the individual admitted 
that he knew that he was considered a contractor employee even while he was on strike, 
and testified that while on strike he continued to accrue the non-pay benefits of a regular 
employee.  Tr. at 14.  His fiancée testified that the strikers believed that they would be 
called back to work eventually.  Tr. at 37.  Thus, I find that the individual knew that he was 
still considered a contractor employee and that his drug certification was still valid even 
while he was on strike.1  I also considered the fact that the individual did not leave the 
residence of his friends when he discovered that illegal drugs were on the premises, and he 
did not report his drug use to his employer later that month when he was recalled to work. 2 
  Therefore, based on the above and a review of the record, I find that the individual has not 
mitigated the Criterion K security concerns related to the violation of his drug certification.  
See Revised Adjudicative Guidelines at ¶ 25.    
 
 

III. Conclusion 
 
After evaluating the evidence in this case, I find that the individual has not mitigated all of 
the security concerns of Criterion K.  10 C.F.R. § 710.8 (k).  Thus, in view of that criterion  
and the record before me, I cannot conclude that restoring the individual’s access 
authorization would not endanger the common defense and security and would be 
consistent with the national interest.  Accordingly, I find that the individual’s access  
 
 
 
 
 
 
 
 

                                                 
1 In a previous case, an OHA Hearing Officer found that an individual who smoked marijuana during a one 
year leave of absence from his job successfully mitigated this violation of a drug certification based on several 
mitigating factors that are not found in the instant case.  See Personnel Security Hearing, OHA Case No. TSO-
0324, 29 DOE ¶ 83,038 (2007).  In that case, the individual took leave to care for his dying father and to 
explore career options that did not require a clearance.  He did not intend to return to his job.  However, when 
that individual later decided to return to work, he self-reported his drug use.  Two medical experts testified that 
he was an honest person with a very low probability of relapse who had abstained from drugs for five years by 
the date of the hearing, even during a very stressful year when he suffered serious health problems. 29 DOE 
at 86,921.   The case currently under review can be distinguished -- the individual clearly wanted to return to 
his job with the contractor after the strike and he did not self-report his drug use when he was recalled.   
 
2 I also note that when asked about his sessions with the company doctor, the individual responded that 
“[w]e’re just trying to get the drug out of my system so I can take a reinstatement drug [test], you know.  That 
takes 30 to 45 days.”  PSI at 25.   
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authorization should not be restored at this time.  Any party may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 28, 2008 
 
 

 
 
 

 
 

 



 
* The original of this document contains information which is 
subject to withholding from disclosure  under 5 U.S.C. 552.   Such 
material has been deleted from this copy and replaced with XXXXXX=s. 
 
 December 13, 2007 
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: August 17, 2007 
 
Case Number:  TSO-0528 
 
 
This Decision considers the eligibility of TR at 43. XXXXXX XXXXXX 
(hereinafter referred to as "the individual"), to hold an access 
authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  As explained below, it is my decision that the 
individual should not be granted an access authorization. 
 
I.  BACKGROUND 
 
The individual is an employee of a Department of Energy (DOE) 
contractor (the DOE Contractor) who has requested an access 
authorization for the individual.  In May 2006, the DOE conducted a 
personnel security interview (the 2006 PSI) with the individual 
concerning information collected during his background 
investigation.  
 
In June 2007, the Manager of the DOE area office where the 
individual is employed (the Manager) issued a Notification Letter 
to the individual.  The Notification Letter indicates security 
concerns under Sections 710.8(k) and (l) of the regulations 
governing eligibility for access to classified material.  With 
respect to Criterion (k), the Notification Letter indicates that at 
his 2006 PSI, the individual admitted using marijuana in the 
1990's.  He also presented conflicting testimony concerning when he 
last used marijuana, and concerning whether he ever failed a drug 
test.  
 
Criterion (l) concerns information that an individual has engaged 
in unusual conduct or is subject to any circumstances which tend to 
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show that the individual is not honest, reliable, or trustworthy; 
or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may 
cause the individual to act contrary to the best interests of the 
national security.  
 
With respect to Criterion (l), the Notification Letter refers to 
the following derogatory information that raise concerns about the 
individual=s inability to manage his finances:  
 

A.  The individual confirmed that in 1996 or 1997 his 
automobile had been repossessed by his credit union after 
loan payments became two or three months delinquent.  He 
 acknowledged that in November 2002, his credit union 
obtained a $6,628 judgment against him in the county 
court for the unpaid balance he owed on his car loan. 

 
B.  The individual indicated that a $253 collection 
account, posted in 2003 was likely a physician=s bill. 

 
C.  The individual stated that he is unsure what 
comprises an $1121 entry posted in 2002, by another 
collection agency. 

 
D.  The individual confirmed that he was indebted to the 
Internal Revenue Service Alast year or year before last,@ 
but asserted that he has retired that debt. 

 
Enclosure 1 to June 2007 Notification Letter. 
 
The individual requested a hearing to respond to the security 
concerns raised in the Notification Letter.  The hearing was 
convened on October 30, 2007 (hereinafter the AHearing@), and the 
testimony focused on the individual=s efforts to clarify his  
history of marijuana use and to demonstrate that he has reformed 
from that use.  The testimony also focused on his efforts to show 
that he has reformed from his past financial irresponsibly, and 
that his current financial situation is sufficiently stable to 
mitigate any Criterion (l) concerns.  
 
II.  REGULATORY STANDARD 
 
In order to frame my analysis, I believe that it will be useful to 
discuss briefly the respective requirements imposed by 10 C.F.R. 
Part 710 upon the individual and the Hearing Officer.  As discussed 
below, Part 710 clearly places upon the individual the  
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responsibility to bring forth persuasive evidence concerning his 
eligibility for access authorization, and requires the Hearing 
Officer to base all findings relevant to this eligibility upon a 
convincing level of evidence.  10 C.F.R. '' 710.21(b)(6) and 
710.27(b), (c) and (d).   
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review 
proceeding under this Part is not a criminal matter, where the 
government would have the burden of proving the defendant guilty 
beyond a reasonable doubt.  The standard in this proceeding places 
the burden of proof on the individual.  It is designed to protect 
national security interests.  The hearing is "for the purpose of 
affording the individual an opportunity of supporting his 
eligibility for access authorization."  10 C.F.R. ' 710.21(b)(6).  
The individual must come forward at the hearing with evidence to 
convince the DOE that restoring his access authorization "would not 
endanger the common defense and security and would be clearly 
consistent with the national interest."  10 C.F.R. ' 710.27(d).  
Personnel Security Review (Case No. VSA-0087), 26 DOE & 83,001 
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE 
& 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25 
DOE & 83,015 (1996).  The individual therefore is afforded a full 
opportunity to present evidence supporting his eligibility for an 
access authorization.  The regulations at Part 710 are drafted so 
as to permit the introduction of a very broad range of evidence at 
personnel security hearings.  Even appropriate hearsay evidence may 
be admitted.  10 C.F.R. ' 710.26(h).  Thus, by regulation and 
through our own case law, an individual is afforded the utmost 
latitude in the presentation of evidence which could mitigate 
security concerns.     
 
Nevertheless, the evidentiary burden for the individual is not an 
easy one to sustain.  The regulatory standard implies that there is 
a presumption against granting or restoring a security clearance.  
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly 
consistent with the national interest" standard for the granting of 
security clearances indicates "that security determinations should 
err, if they must, on the side of denials"); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 
(1991) (strong presumption against the issuance of a security 
clearance).  Consequently, it is necessary and appropriate to place 
the burden of persuasion on the individual in cases involving 
national security issues.  In addition to his own testimony, we  
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generally expect the individual in these cases to bring forward 
witness testimony and/or other evidence which, taken together, is 
sufficient to persuade the Hearing Officer that restoring access 
authorization is clearly consistent with the national interest.  
Personnel Security Hearing (Case No. VSO-0002), 24 DOE & 82,752 
(1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE 
& 82,769 (1995) (individual failed to meet his burden of coming 
forward with evidence to show that he was rehabilitated and 
reformed from alcohol dependence).   
 
B.  Basis for the Hearing Officer's Decision 
 
In personnel security cases under Part 710, it is my role as the 
Hearing Officer to issue a decision as to whether granting an 
access authorization would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.  10 C.F.R. ' 710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting 
or continuation of access authorization will not endanger the 
common defense and security and is clearly consistent with the 
national interest."  10 C.F.R. ' 710.7(a).  I must examine the 
evidence in light of these requirements, and  assess the 
credibility and demeanor of the witnesses who gave testimony at the 
hearing.  
 
III.  HEARING TESTIMONY AND DOCUMENTARY EVIDENCE  
 
At the Hearing, testimony was received from seven persons.  The DOE 
Counsel presented the testimony of the personnel security 
specialist who interviewed the individual in 2006.  The individual 
testified and presented the testimony of his brother, his foreman, 
a friend/co-worker, a former foreman/social acquaintance, and a co-
worker. 
 
A.  The DOE Security Specialist 
 
The DOE Security Specialist testified that he is a senior security 
analyst who has worked as a DOE personnel security specialist since 
1987.  The security specialist stated that on the individual=s April 
2005 Questionnaire for National Security Positions (QNSP), the 
individual indicated that he last used marijuana during the period 
April 1999 through November 2000.  The security specialist also 
stated that the individual=s credit report included unpaid debts 
that were in collection, and a substantial debt that the  
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individual owed to his former credit union involving the 
repossession of a vehicle.  TR at 14. 
   
The security specialist testified that at the 2006 PSI, the 
individual was very vague about his past use of marijuana, and 
appeared reluctant to provide any specifics.  The security 
specialist stated that the individual stated at the PSI that he 
last used marijuana in high school in about 1992 and could not 
explain the dates of 1999 and 2000 that he provided in his QNSP.  
TR at 15-16.  The security specialist testified that, based on the 
individual=s vagueness and his Alack of commitment to give me firm 
details,@ he believed that there was a concern that the individual 
could still be an occasional user of marijuana.  TR at 17. 
 
The security specialist stated that the individual had a DOE drug 
test on November 9, 2004, and a DOE random drug test on May 21, 
2007.  Both of the tests were negative for marijuana and other 
illegal drugs.  TR at 19-20.  See DOE Exhibit 8. 
 
With respect to the individual=s financial problems, the security 
specialist stated that at the 2006 PSI, the individual told him 
that he is not a good money manager because he lacks training and 
experience in financial matters.  TR at 35-36.  He stated that the 
individual=s most significant financial issue involved the 1999 
repossession of his car, and his credit union=s subsequent efforts 
to collect approximately $6,000 that remained on his car loan.  The 
security specialist testified that when the individual stopped 
making payments, the credit union went to court and got a judgment 
against him for $6,628 in 2002.  He stated that subsequent to this 
judgment, the individual had agreed to pay off his debt to the 
credit union at the rate of $100 dollars per month.  The security 
specialist stated that the individual reported to him at the 2006 
PSI that he made only a few payments, before stopping, and that no 
payments were made for several years.  TR at 31.  The security 
specialist stated that in October 2006, the individual provided DOE 
with documentation that he had entered into a new agreement with 
the credit union in which he agreed to pay $130 a month on his 
outstanding debt.  TR at 34. 
 
The security specialist testified that, at the time of the May 2006 
PSI, DOE security requested that the individual complete a personal 
financial statement that sketches out monthly income and expenses. 
TR at 35.  He stated that the statement that the individual 
completed did not provide definitive information about whether the 
individual and his household were Aahead, behind or breaking even@ 
on a monthly basis.  TR at 37.  He stated that DOE security asked 
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the individual for another statement, which he provided in October 
2006.  The security specialist stated that 
 

once again, [it] is not a complete response; there=s 
information that=s not addressed at all. 

 
TR at 37.  DOE exhibits 9 and 10.  
 
B.  The Individual 
 
The individual stated that he began working for the DOE contractor 
in November 2004 and that he began the application process for a 
security clearance shortly thereafter.  TR at 106.  The individual 
testified that he was not being dishonest when he stated at the 
2006 PSI that he could not recall the last time he used marijuana. 
  

Just because I cannot remember a date, I mean, I don=t 
understand - How does that sit on my life?  Just because 
I can=t remember a date.  I can=t pinpoint a situation 
that happened way back.  I am a forgetful person, you ask 
anybody, any of my friends, or whatever.  It hurts me to 
sit and hear somebody . . . count me as untrustworthy and 
not honest over something that happened years ago. 

 
TR at 22-23.  The individual stated that he would have been lying 
at the PSI if he had said that he could remember his last use of 
marijuana.  TR at 26.  He described his past use of marijuana as 
follows: 
 

It=s part of growing up.  We were younger, I guess you 
try things, you know.  And I knew it was wrong.  I mean I 
tried it and then I didn=t like it and I don=t do it at 
all. 

 
TR at 27. 
 
The individual stated that, during high school, he would 
occasionally smoke marijuana at parties.  TR at 111.  The 
individual stated that he cannot recall any occasions after high 
school when he smoked marijuana, but he admits that he used 
marijuana on at least one occasion because he had a positive drug 
screen for marijuana when he applied for employment at a business 
in the 1994 to 1996 time frame.  TR at 112.  The individual 
testified that he put the dates of marijuana use from 1999 until 
2000 on his QNSP because Athat=s just what I thought then.@  TR at 
120.  He stated that these dates no longer seem accurate to him, 
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and he thinks he should have done Aa little bit more research on it@ 
before writing the dates on his QNSP.  TR at 121.   
 
The individual testified that the statement in the QNSP is accurate 
in reporting that he has only used marijuana four-to-five times in 
his life, but that the dates of usage on the QNSP are too recent in 
time, that his last usage marijuana occurred before his last failed 
drug test in the 1994-1996 time frame.  TR at 121-122.   
 
He also stated that he has not been in the presence of marijuana 
use since 2000 Aunless it was in a club or I wasn=t there with them 
or something like that.  No, I don=t associate with that.@  TR at 
116.  He stated that he has Adefinitely not@ been around any drug 
dealers.  He stated that his last positive drug test was in the 
mid-1990's.  Id.  
 
The individual stated that he and his ex-girlfriend had been 
together for fourteen years, and that they never used marijuana 
together.  TR at 118.  He stated that she assisted him in reporting 
his marijuana use on his QNSP.  TR at 119.  
 
With regard to his financial concerns, the individual testified 
that after his former credit union obtained a court judgment 
against him in 2002, he had agreed with the credit union to make 
monthly payments of $100 on the balance of the debt involving his 
repossessed automobile.  He stated that he stopped making these 
payments after a few months when his job with that employer was 
terminated.  TR at 136-137.  He stated that two other charged off 
accounts on his credit report were most likely doctor bills.  He 
acknowledged that he had been in debt with the IRS, but had paid 
that debt.  TR at 131. 
 
The individual testified that since the May 2006 PSI, he has made 
an effort to retire the credit union debt.  He stated that as of 
March 2007, he has paid $910 on this debt.  TR at 131-132, 
Individual=s Exhibit 1.  He stated that in October 2006, he entered 
into an agreement with the credit union to pay off the debt with 
monthly payments of $130.  However, he acknowledged that he has not 
made these payments on a regular basis and could not recall how 
many he made.  TR at 134-135. 
 
With regard to his current expenses, he stated that since he 
submitted his personal financial statements to the DOE in May and 
October 2006, his living situation has changed.  He testified that 
he no longer lives with his former girlfriend and the two children 
they have together.  He stated that he is paying child support to  
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her on an informal basis.  He stated that he also is paying child 
support on an informal basis for a child that he fathered recently 
with another girlfriend.  He testified that currently he is living 
by himself in an apartment and has monthly rent, utility and 
telephone expenses.  He stated that currently his income is barely 
sufficient to meet his expenses.  TR at 139.  
 
The individual testified that he would submit a new personal 
financial statement within ten days of the hearing, along with 
documentation concerning payments that he has made on his 
outstanding debts.  The individual agreed to deliver this 
information to the DOE Counsel at her office.  TR at 140, 155-157. 
 
C.  The Individual=s Brother 
 
The individual=s brother testified that he is one and a half years 
older than the individual, and that after he graduated from high 
school in 1990, he joined the Navy and was away from home until 
1995-96.  TR at 69-72.  He testified that when he returned from the 
Navy he tried to show the individual how to pay his bills.  He 
stated that when the individual was younger, he was somewhat 
immature about his job habits and finances, but he believes that 
becoming a father has made the individual more responsible.  TR at 
72-73, 70-71.  He stated that he has never used marijuana and that 
he has never seen his brother use marijuana.  Tr at 77-78, 82.  He 
stated that he talks to the individual daily by telephone, and that 
they occasionally socialize together.  TR at 70. 
 
D.  The Individual=s Foreman 
 
The individual=s foreman testified that he has worked with the 
individual for two years and has been his foreman from time to 
time.  He stated that he is impressed with the individual=s work 
ethic, that he is conscientious, safety conscious, and willing to 
learn.  He testified that the individual is friendly and gets along 
well with his co-workers.  He stated that he has seen the 
individual outside the workplace at one or two co-worker birthday 
parties.  TR at 42-49. 
 
The individual=s foreman testified that he and his other co-workers, 
including the individual, are subject to random drug testing.  TR 
at 49.  He stated that employees are aware that co-workers have 
been fired over positive drug tests.  TR at 50. 
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E.  The Individual=s Friend/Co-Worker 
 
The individual=s friend/co-worker testified that he has known the 
individual for more than 7 years, and considers him one of his best 
friends.  He testified that they both have children and that they 
coach football together.  He stated that they also take their 
children to movies together.  TR at 55-60.  He stated that about 
once or twice a month he socializes with the individual without the 
children.  He stated that he has never seen the individual use 
marijuana or abuse alcohol.  TR at 63.     
 
F.  The Individual=s Former Foreman/Social Acquaintance 
 
The individual=s former foreman testified that he was the 
individual=s supervisor for three years and he became friendly with 
the individual during this period.  He stated that the individual 
is a hard worker, has timely work habits, and an easy-going 
personality.  He stated that they=ve had some limited social 
activity outside the workplace.  He stated that he has never seen 
the individual do anything that would make him untrustworthy.  
TR at 83-88. 
 
G.  The Individual=s Co-Worker 
 
The individual=s co-worker testified that he has worked with the 
individual for two years and has observed the individual to be 
hardworking, professional and well-liked in the workplace.  He 
stated that the individual was eager to learn and was responsible 
with his work assignments.  He stated his contact with the  
individual outside the workplace was limited to one or two social 
functions.  He stated that he feels strongly that the individual 
should get his security clearance, and has never observed the 
individual do anything that would make him question that position. 
 TR at 91-98. 
 
H.  The Individual=s Additional Documentary Evidence 
 
In addition to the information referred to above, the individual 
submitted letters from his minister, his barber, a family friend, a 
co-worker who has supervised his work, a plant safety facilitator, 
and a union steward.  All of them state that the individual is 
well-mannered, supportive of his family and co-workers, and a 
responsible person.  None of them directly address the individual=s 
past or current marijuana use, or his financial issues.  Individual 
Exhibits 2-7. 
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At the Hearing, the individual stated that within ten days of the 
hearing, he would deliver to the DOE Counsel documentation 
concerning payments made on his overdue accounts as well as a 
revised personal financial statement.  In a telephone message left 
on November 27, 2007, the DOE Counsel reported to me that the 
individual never turned in the additional documentation discussed 
at the hearing, and has not provided any explanation for this.   
 
I.  The Individual=s Credit Reports 
 
At the hearing, the DOE security specialist testified that he would 
submit into the record a copy of the individual=s November 2007 
credit report, which would document the changes that had taken 
place in the individual=s credit history since the May 2006 Credit 
Report, which served as the basis for concerns set forth in the 
Notification Letter.  This report was received by me on 
November 29, 2007, along with a one-page handwritten comparison of 
relevant information between the two credit reports.  The November 
2007 credit report fails to confirm that the individual has made 
payments to reduce his charged off account with his former credit 
union.  An unpaid bill for $821 from May 2006 does not appear on 
the November 2007 report.  However, the November 2007 report lists 
several unpaid medical bills for the period 2002-2007, including 
one from 2002 for $1,121. 
 
IV.  ANALYSIS 
 
The individual reported using marijuana between April 1999 and 
November 2000 on his 2005 QNSP.  When asked about this use at his 
2006 PSI, the individual stated that he could recall no specifics 
of his marijuana use in the middle and late 1990's.  In his 
testimony at the hearing, he repeated that he could not remember 
any specific instances of marijuana use except at parties during 
and immediately after high school in the early 1990's, although he 
admits that he failed a drug test for marijuana in the 1994-1996 
time frame, and must have used marijuana during this period.  He 
asserts that he cannot remember why he reported on his QNSP that he 
used marijuana four to five times in the 1999-2000 time frame, but 
he asserts that he has not used marijuana since November 2000. 
 
Based on his testimony, I find that the individual has not 
mitigated the DOE=s Criterion (k) security concerns regarding his 
past use of marijuana.  At the outset of the Hearing, I emphasized 
that the individual must provide complete information to resolve 
the concerns raised in the Notification Letter. 
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When [the individual] presents himself as a witness, it 
is in his best interest to answer questions fully and 
truthfully.  An affirmative finding regarding eligibility 
for access authorization is possible only for individuals 
who cooperate by providing full, frank, and truthful 
answers to the DOE=s relevant questions. 

 
TR at 7.  I do not accept the individual=s repeated assertions that 
he cannot recall any specifics about his past use of marijuana.  I 
agree with the security specialist=s testimony that it is highly 
unusual that the individual can recall no specifics of his use of 
marijuana in the mid-1990's or later.  TR at 128.  Nor do I accept 
his assertion that he does not recall why he reported 4-5 instances 
of marijuana use in the 1999-2000 time frame on the QNSP that he 
completed in April 2005.  
 
Anyone seeking access authorization must be willing to respond to 
questions about using marijuana in a candid and truthful manner.  
The limited or selective disclosure of information regarding a 
security concern cannot mitigate that concern.  Indeed, the 
inability to be candid about his private life in this area 
indicates that the individual may not have been candid with the DOE 
in describing other events in his private life that may be 
embarrassing to him.  Under these circumstances, I conclude that 
because the individual has not been candid in describing his past 
marijuana use, he has not mitigated the security concerns arising 
from that use.  See Personnel Security Review (Case No. VSA-0038), 
28 DOE & 83,018 at 86,523 (2001) (The OHA Director concluded that 
an individual raised a security concern when he failed to disclose 
to the DOE the circumstances that resulted in a positive drug test. 
AWhether silence was the most natural reaction in this case is 
irrelevant.  The key here is that a person seeking a security 
clearance is under a continuing obligation to be completely honest 
and open with the DOE, and to keep the DOE fully informed with 
regard to matters that bear on his access authorization.@). 
 
Nor has the individual established that he has not used marijuana 
since November 2000.  The individual testified that he currently is 
subject to random drug testing, and has tested negative for 
marijuana use on two tests administered by his employer on 
November 9, 2004 and May 21, 2007.  See DOE Exhibit 8.  While these 
tests provide some support for his assertion, two negative drug 
tests in the space of two and a half years do not establish 
abstinence unless they are supported with other convincing 
corroborative evidence.   
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In my initial letter to the individual, I indicated that the 
individual needed to provide convincing witness testimony to 
support his claim of abstinence. 
 

I encourage [the individual] to bring forth witnesses 
such as close friends and family members who are able to 
corroborate his testimony about his [past] marijuana use 
and/or his claim that he is not currently using 
marijuana. 

 
August 23, 2007, letter to the parties at 2.   Again, at our 
October 23, 2007, conference call, we discussed the need to provide 
witnesses who were knowledgeable about his private life.  However, 
the individual failed to present convincing corroborative testimony 
at the hearing.   
 
Although the individual testified that he had a relationship with 
his former girlfriend that lasted fourteen years, and that she  
assisted him in reporting his marijuana use on his QNSP, he did not 
present her as a witness.  Nor did he present his current 
girlfriend as a witness.  Both of these witnesses could have 
provided important corroboration that the individual is not using 
marijuana in his home environment.  Of the witnesses that testified 
on his behalf at the hearing, I find that his brother and his long-
time friend had significant knowledge of his private life.  
However, I  find that neither of these witnesses necessarily would 
be aware of occasional marijuana use by the individual.  
Accordingly, the individual has not convinced me that he has not 
used marijuana in recent years. 
 
The individual also has failed to mitigate the Criterion (l) 
financial concerns set forth in the Notification Letter.  The 
individual contended at the hearing that his inability to pay off 
his credit union debt under a negotiated payment schedule was due 
to his termination of employment in 2002, and that his other 
outstanding debts are chiefly unpaid medical expenses.  He asserts 
that his recent efforts to begin to pay off these outstanding debts 
should mitigate the DOE=s concerns.  I do not agree.  The recently 
issued revision of the DOE=s Adjudicative Guidelines does provide 
that a factor supporting mitigation of security concerns raised by 
an individual=s financial problem is a showing that the problem was 
caused by conditions such as termination of employment or an 
unexpected medical emergency that were largely beyond a person=s  
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control. 1/    However, this showing must be coupled with other 
factors supporting mitigation.  These other factors include 
showings that: (1) the individual acted responsibly under the 
circumstances when dealing with the financial emergency; (2) there 
are clear indications that the individual=s financial problem is 
being resolved or is under control; and (3) the individual has 
initiated a good faith effort to repay overdue creditors or 
otherwise resolve his debts.  Id.  As discussed above, the 
individual continues to have several significant overdue debts on 
his current credit report, and there is no clear indication of when 
or how he will resolve these debts.  While he contends that he made 
a payment of $910 on his credit union debt, this payment does not 
appear to be reflected on his November 2007 credit report.  Nor did 
he follow through on his promise to document his claimed payments 
on other overdue accounts.  The individual also admits that he has 
failed to comply with a payment agreement that he negotiated with 
his former credit union in 2006.  Accordingly, I find that he has 
not met the Adjudicative Guidelines criteria for mitigating a 
financial problem.   
 
Finally, I note that our past precedent has held that once there is 
an established pattern of financial irresponsibility, an individual 
must demonstrate a sustained, new pattern of financial 
responsibility sufficient to demonstrate that a recurrence of the 
past pattern is unlikely.  See, e.g., Personnel Security Hearing 
(Case No. VSO-0108), 26 DOE & 82,764 at 85,699 (1996).  In the 
present case, the individual clearly has a long term pattern of 
failing to meet his financial obligations, including past problems 
with the Internal Revenue Service, and he has not provided any 
information which indicates that he is now able to meet his 
financial obligations.  His failure to follow through on his 
promise to provide a revised financial statement is further 
evidence supporting the conclusion that the individual has not 
demonstrated financial responsibility.  Moreover, the individual 
testified at the hearing that he has incurred additional monthly  

                     
1/ The AAdjudicative Guidelines Approved by the President in 
Accordance With the Provisions of Executive Order 12968@, were 
originally published as an appendix to Subpart A of the Part 710 
regulations at 66 Fed. Reg. 47061 (September 11, 2001).  See 
Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, Guideline F, Paragraph 20, at  
http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf 
(December 29, 2005). 
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expenses since he broke up with his former girlfriend, including 
the support of an additional child that he fathered with his new 
girlfriend.  It therefore appears that he is in a difficult 
financial situation with little of his current earnings available 
to resolve delinquent accounts or to use to pay emergency expenses. 
 Accordingly, I find that the individual has not mitigated the 
DOE's security concerns with respect to Criterion (l) arising from 
his past financial irresponsibility. 
 
V. CONCLUSION 
 
After considering all of the relevant information, favorable or 
unfavorable, in a comprehensive and common-sense manner, I find 
that the evidence and arguments advanced by the individual do not 
convince me that he has mitigated the DOE=s Criteria (k) and (l) 
security concerns.  Accordingly, I cannot find that granting the 
individual an access authorization would not endanger the common 
defense and would be clearly consistent with the national interest. 
10 C.F.R. '' 710.7(a), 710.27(a).  It therefore is my conclusion 
that the individual should not be granted an access authorization. 
The individual may seek review of this Decision by an Appeal Panel 
under the regulation set forth at 10 C.F.R. ' 710.28. 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 13, 2007 
 
 
 

 



 
 
* The original of this document contains information which is 
subject to withholding from disclosure  under 5 U.S.C. 552.   Such 
material has been deleted from this copy and replaced with XXXXXX=s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: August 17, 2007 
 
Case Number:  TSO-0529 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX 
(hereinafter referred to as "the individual"), to hold an access 
authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  As explained below, it is my decision that the 
individual should not be granted an access authorization. 
 
I.  BACKGROUND 
 
The individual has been an employee of a Department of Energy (DOE) 
contractor (the DOE Contractor) since September 2003.  The DOE 
Contractor has requested an access authorization for the 
individual.  In April 2006, the DOE conducted a personnel security 
interview (the 2006 PSI) with the individual concerning information 
collected during his background investigation.  In October 2006, 
the individual was evaluated by a DOE-consultant psychiatrist.  
  
In June 2007, the Manager of the DOE=s Local Security Office (LSO) 
where the individual is employed (the Manager) issued a 
Notification Letter to the individual.  The Notification Letter 
indicates a security concern under Sections 710.8(j) and (k) of the 
regulations governing eligibility for access to classified 
material.  With respect to Criterion (j), the LSO alleges that the 
individual was evaluated in October 2006 by the DOE-consultant 
psychiatrist, who diagnosed the individual with alcohol abuse.  The 
Notification Letter indicates that this diagnosis raises a security 
concern under Criterion (j).   
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The Notification Letter also refers to following statements by the 
individual at his 2006 PSI concerning his past use of alcohol: 
 

(l) He stated that his consumption of alcohol climbed 
after he started drinking at about age 17, leveled off 
between the ages of twenty and thirty, escalated for two 
years in 1989 and 1990 and then declined in last several 
years to what the individual believes to be Asocial 
drinking.@ 

 
(2) The individual stated that, while in the Navy in 1979 
or 1980, he was charged with Driving Under the Influence, 
for which his base driving privileges were revoked for 
one year. 

 
(3) The individual stated that if he intends to drive 
home, he consumes about four or five beers over a five or 
six hour period.  He stated that about once a year, when 
he does not drive, he consumes enough alcohol to become 
intoxicated. 

 
(4) The individual stated that he last became intoxicated 
two years before the April 2006 PSI. 

 
(5) The individual stated that during the last year, he 
has only consumed alcohol Aevery other month at the 
most.@ 

 
(6) The individual stated that he last consumed alcohol 
the night before the PSI. 

 
Notification Letter citing the 2006 PSI at 37-39.  The Notification 
Letter also refers to statements that the individual made to the 
DOE-consultant psychiatrist.  The DOE-consultant psychiatrist 
reported that the individual told him that in 2001 and 2002, he 
drank to the point of intoxication, he drove while intoxicated, and 
he experienced alcohol related blackouts.  The DOE-consultant 
psychiatrist also reported that the individual believed that he 
drove while above the legal limit for blood alcohol content as 
recently as 2005.  See  Enclosure 1 to June 2007 notification 
letter. 
 
With respect to Criterion (k), the Notification Letter indicates 
that the individual has used illegal drugs, i.e., marijuana. 
Specifically, the Notification Letter finds that the individual 
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made the following statements about his marijuana use at the 2006 
PSI: 
 

(1) He first smoked marijuana when he was sixteen.  
 

(2) He smoked marijuana in about 1980 while in the Navy. 
 

(3) He abstained from marijuana for about twenty years. 
 

(4) In 2000 and 2001, he may have used marijuana a couple 
of times, although he has no clear recollection. 

 
(5) Beginning in 2002, he smoked marijuana on a regular 
basis as a form of self medication because he was Agoing 
through a pretty rough time.@  He described his use in 
2002 as twice a week at first and then tapering off to 
once or twice a month.  He last smoked marijuana in late 
2002 or January 2003. 

 
Notification Letter, citing 2006 PSI at 61-68.  The Notification 
letter also refers to the DOE-consultant psychiatrist=s finding that 
he has no confidence that the individual will not use marijuana in 
the future.  See  Enclosure 1 to June 2007 Notification Letter. 1/ 
  
The individual requested a hearing to respond to the security 
concerns raised in the Notification Letter.  The hearing was 
convened on October 30, 2007 (hereinafter the AHearing@), and the 
testimony focused on the individual=s efforts to demonstrate that he 
has reformed from abusing alcohol.  The testimony also focused  

                     
1/ With respect to both the criterion (j) and criterion (k) 
concerns, the Notification Letter includes the DOE-consultant 
psychiatrist=s finding that the individual is someone who Adoes not 
like to be told what to do if it runs counter to what he wants to 
do.@  The DOE-consultant psychiatrist based this finding on a 
comment made by the individual during his psychiatric evaluation, 
when he discussed his reluctance to marry his girlfriend.  Given 
the context of the remark, I do not believe that the individual=s 
statement raises a valid concern with regard to his ability or 
willingness to follow DOE directives concerning the responsible use 
of alcohol (criterion (j)) or the avoidance of marijuana and other 
illegal drugs (criterion (k)).  Accordingly, I will not consider 
this finding in my analysis.          
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on his efforts to show that he has reformed from his past use of 
marijuana and will not use marijuana in the future. 
 
II.  HEARING TESTIMONY AND DOCUMENTARY EVIDENCE  
 
At the Hearing, testimony was received from six persons.  The DOE 
counsel presented the testimony of the DOE-consultant psychiatrist. 
 The individual testified and presented the testimony of his 
girlfriend, his psychiatrist, a social friend, and a co-worker. 1/ 
  
A. The DOE-consultant psychiatrist 
 
The DOE-consultant psychiatrist testified that he did not presently 
recall evaluating the individual in 2006 and that his testimony is 
based on his contemporaneous report.  TR at 17.  He stated that he 
diagnosed the individual with Bipolar II Disorder because his 
swings in mood do not reach the manic point - the individual 
exhibits mild depression and milder elation. 1/   The DOE-
consultant psychiatrist stated the individual=s medication for 
Bipolar II does not require him to avoid alcohol, because alcohol 
does not dampen the effect of the medication.  TR at 21-22.  After 
listening to the testimony of the individual and his witnesses at 
the hearing, the DOE-consultant psychiatrist was asked to update 
his previous evaluation.  He stated that the individual=s medication 
is effective in controlling his bipolar disorder and Athat 
prognosis is fine and doesn=t really bear on my decision here.@  TR 
at 159-160.  
 
The DOE-consultant psychiatrist testified that the individual=s four 
negative tests for marijuana, in September 2003, September  

                     
2/ As indicated by the testimony of the DOE-consultant 
psychiatrist (TR at 15-16) and by his curriculum vitae (DOE 
Exhibit 8), he clearly qualifies as an expert witness in the area 
of addiction psychiatry.  The testimony of the individual=s 
psychiatrist (TR at 93-95) and his curriculum vitae (attached to 
individual=s October 22, 2007 e-mail) also indicates that he is an 
expert in the diagnosis and treatment of mental conditions.     

3/ In his October 2006 Report, the DOE-consultant psychiatrist 
concluded that the individual=s Bipolar II condition Adoes not cause 
a danger of a lapse of judgment or reliability.@  DOE Exhibit 7, 
October 2006 Report at 2.  Accordingly, the DOE determined that 
this diagnosis did not raise a Criterion (h) concern. 
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2005, January 2006 and October 2007, make him more confident in 
accepting the individual=s assertion that he has abstained from 
marijuana use since early 2003.  TR at 26-27. 
 
The DOE-consultant psychiatrist stated that the individual=s 
admission that he drove while intoxicated in 2001-2002 meets the 
DSM-IV criteria for alcohol abuse.  TR at 18.  He stated that the 
individual=s admission at his October 2006 psychiatric evaluation 
that he occasionally has consumed in his home the amount of alcohol 
that would place him above the legal limit for operating a motor 
vehicle indicated ongoing alcohol abuse in 2005 and 2006.  He 
stated that the individual=s decision to consume such amounts of 
alcohol when he knew that it was causing him problems with his 
eligibility for a security clearance indicated that he was 
continuing to abuse alcohol.  TR at 161. 

 
Finally, the DOE-consultant psychiatrist was asked to evaluate the 
hearing testimony concerning the individual=s alleged reduced 
consumption of alcohol since October 2006, and assess the 
likelihood that the individual would continue to moderate his 
alcohol use and refrain from marijuana use.  He stated that at his 
2006 evaluation, he concluded  
 

that it was a significant possibility that [alcohol abuse 
and marijuana use] would return.  I=m not sure at this 
point that I would hold that position having heard all 
the testimony.  That=s the best I can do. 

 
TR at 169. 
 
B.  The Individual=s Psychiatrist 
 
The individual=s psychiatrist testified that he treated the 
individual for depression from January until August of 2001.  He 
stated that the individual returned to treatment with him in May 
2003 and that his current diagnosis is Bipolar II.  He stated that 
he sees the individual for medical management and that the 
individual also has been seeing a therapist from his medical group. 
 He testified that the individual has been compliant with 
treatment. TR at 96-97.   
 
The individual=s psychiatrist testified that the individual now is 
more stable and mature, and that he has reported no substance abuse 
in the last several years. 
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I do know that he has used alcohol on occasion, but I 
don=t think there=s been any serious problems with that in 
the last I would say three or four years. 

 
TR at 97-98.  He testified that the individual has shown improved 
consistency and performance in his employment, and that his 
promotions in his current position indicate that he is a reliable 
and stable employee.  TR at 98.  The individual=s psychiatrist 
testified that the individual=s relationship with his girlfriend has 
been fairly positive and good for the past several years.  TR at 
99.  He stated that the individual=s judgment is normal, and that he 
has seen no evidence that the individual has any problems following 
rules or respecting the obligations he has to other people.  TR at 
99. 
 
He stated that he believed that the individual suffered from 
alcohol abuse in 2001, but that he does not see the individual=s  
alcohol usage to be a significant problem at the present time.  He 
testified that he probably urged the individual to abstain from 
alcohol in 2001 and at the beginning of his resumed treatment in 
2003.  TR at 116.  He testified that soon after the individual 
resumed treatment in May 2003, the individual reported that he had 
too much to drink.  TR at 103.   The individual=s psychiatrist 
stated that after a year or so of treatment, the individual no 
longer reported problems concerning problematic alcohol usage, and 
since that time the individual=s psychiatrist has not had any 
concerns about his alcohol use.  TR at 103, 116. 
 
The individual=s psychiatrist stated that the individual reported 
that his use of marijuana in 2002 and early 2003 was fairly 
regular, and arose from his tendency to self-medicate his bipolar 
condition.  He testified that this indicated bad judgment by the 
individual, but that since he resumed medication in 2003, his 
judgment has normalized.  TR at 105.  He stated that he does not 
recall the individual=s reporting any use of marijuana after he 
resumed treatment in 2003.  TR at 116.  He testified that if the 
individual stopped taking his medication, it would raise a concern 
about his judgment and reliability.  However, he considered this 
prospect to be unlikely, because the individual now has a history 
of over four years of compliance with his medication and treatment 
program.  TR at 105-106. 
 
The individual=s psychiatrist concluded that the individual has 
accommodated well to his medical regimen and has been very 
compliant with it, so that the risk that he would end his 
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prescribed treatment and revert to self-medication with alcohol or 
marijuana is very low.  TR at 117-118.   
 
C.  The Individual  
 
The individual stated that he has worked for the DOE contractor 
since September 2003 and has been subject to random drug testing 
since then.  He has been tested in September 2003, September 2005, 
January 2006 and October 2007, and the results have been negative 
for marijuana and other illegal drugs.  TR at 119-120.  He stated 
that he loves his work with the DOE contractor and has been 
promoted.  TR at 121-123.  He stated that his attendance record is 
very good, and that he has used only one sick day since he began 
working there.  He stated that he sometimes works on weekends.  TR 
at 123-124.   
 
The individual testified that he first experienced depression in 
about 1993 (TR at 144) and that he has had suicidal thoughts.  
TR at 156.  He stated that his medication is highly effective in 
relieving his depression.  He stated that his decision to stop 
medical treatment from 2001 until May 2003 was caused by financial 
difficulties.  He testified that he had quit his job, and was 
without money or medical insurance.  He stated at that time he 
believed that the depression Awould go away@, but that he was Asadly 
mistaken.@  TR at 127-128.  He testified that after that 
experience, he Aabsolutely@ has no intention of abandoning his 
medical treatment regimen in the future.  He stated that he cannot 
recall missing a day of his prescribed medication and believes that 
Ait=s helped me tremendously.@  TR at 128. 
 
The individual testified that during the period when he was not 
being treated by his psychiatrist, he used marijuana as a form of 
self medication to try to feel better.  When the marijuana failed 
to help him, he stopped using it, and arranged for some financial 
assistance so that he could return to his psychiatrist.  TR at 129. 
 The individual stated that he obtained the marijuana while working 
at a bar, and that Asometimes someone would pass me marijuana for a 
tip - it was my choice.@  TR at 154.  He stated that his last use 
of marijuana was in the February/March 2003 time frame and that he 
has no intention of using marijuana or any illegal substance in the 
future.  TR at 129.   
 
The individual described his current use of alcohol as social 
drinking.  He stated that he typically consumes two or three beers 
in social situations about once a month, and that he last consumed 
alcohol on the Saturday night before the hearing.   He stated that 
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he experiences no urge to drink and that he has gone months without 
a drink in the past few years.  TR at 130.  
 
The individual acknowledged the accuracy of the Notification 
Letter=s finding that during the 2001-2003 period, he frequently 
drank to intoxication and that he would drive while intoxicated.  
TR at 131. 1/    However, he believes that some of his comments 
that were reported by the DOE-consultant psychiatrist were 
misunderstood.  He does not believe that he told the DOE-consultant 
psychiatrist that during 2005 he drove while his blood alcohol 
level was above the legal limit.  The individual suggested that 
some of the confusion may have arisen because he told the DOE-
consultant psychiatrist that his blood alcohol content was 
measurable but not above the legal limit when he drove home after 
having three glasses of wine with dinner.  TR at 131.  The 
individual testified that he believes that the most recent time 
when he drove while intoxicated was in 2002-2003, and that he has 
not abused alcohol since 2003.  TR at 133.  The individual stated 
that he reported to the DOE-consultant psychiatrist that as 
recently as 2005, he has consumed sufficient beer to know that, if 
he drove, he would be over the legal limit for blood alcohol 
content.  TR at 145.    
 
At the Hearing, the individual maintained that he has been 
intoxicated only once in the last four years.  This incident 
occurred in his home in 2004 when he was drinking beer with a 
friend on his back deck Aand it became sort of a challenge@ to see 
who could drink the most.  
 

I probably would have been legally intoxicated on my back 
porch, but I don=t think that one time in four or five 
years is an abuse. 

 
TR at 134. See 2006 PSI Transcript at 41.  The individual admitted 
that at times in his life he has had a drinking problem, but that 
he never sought help for drinking Aother than seeing a psychiatrist 
for depression, which I think had a lot to do with that.@  TR at 
146.    
 

                     
4/ The individual also acknowledged the accuracy of information 
in the Notification Letter that he had frequently consumed alcohol 
to intoxication in his teens and early twenties and that he was 
disciplined for intoxication while in the military service.  TR at 
139-143. 
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The individual stated that his girlfriend=s testimony at the hearing 
that she has never seen him drink at home is not strictly accurate, 
because she was present during part of the 2004 incident.  He 
testified that he can think of no other occasion since they began 
living together in early 2004 when he has consumed alcohol at home. 
 TR at 138.  The individual stated that he has experienced no 
problems with alcohol abuse in that last four or five years, and 
currently consumes alcohol less than once a week.  The individual 
stated that he would be willing to stop drinking if it is required 
to receive his access authorization.  TR at 149.    
 
D.  The Individual=s Girlfriend 
 
The individual=s girlfriend testified that she met the individual in 
March 2001.  She stated that after a few months of dating, she 
broke off contact with the individual, and did not see him for six 
or seven months during 2002.  TR at 61, 70.  She stated that they 
resumed their relationship in 2003 and have shared a house together 
since about 2004.  TR at 81.  She described her relationship with 
the individual as good, adult, mature and predictable.  TR at 61 
and 66.  She stated that they spend most evenings together at home. 
 She also testified that the individual has a large group of social 
friends, and that she enjoys socializing with them.  She stated 
that when they get together with friends, Ait=s usually at their 
house on the lake for a cookout.@  TR at 63.  She stated that she 
is always with the individual when he is engaged in social 
activities.  TR at 65.   
 
The individual=s girlfriend testified that she has never observed 
the individual using marijuana or other illegal drugs, but that she 
cannot testify concerning the period of several months in 2002 and 
early 2003 when she and the individual were not in contact.  TR at 
64, 73-74.    
 
With regard to alcohol, the individual=s girlfriend testified that 
he consumes alcohol on social occasions, but not a lot.  She stated 
that she has seen him drink beer and Aan occasional Scotch 
[whiskey], only under social circumstances, only when he does not 
have to be at work.@  TR at 70-71.  She stated that the individual 
last consumed alcohol the previous weekend when he drank Aa beer or 
two@ while watching a football game at a neighbor=s house.  TR at 
71. 
 
She testified that she has never seen the individual intoxicated, 
which to her meant Aunable to drive, unable to stand up.@  TR at 74. 
She stated that she and the individual arrange in advance  
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that one of them will not drink at a social function so that person 
can drive the other home.  TR at 74-75.  She testified that she has 
never felt that she had to drive because the individual was drunk. 
 TR at 75.  She stated that they keep alcohol in their home, but 
that she and the individual do not drink at home unless they are 
entertaining friends.  She testified that the individual consumes 
alcohol about once a month when they are socializing with friends. 
 TR at 75-76. 
 
The individual=s girlfriend stated that she knows that the 
individual has been diagnosed with depression and that he sees a  
doctor.  TR at 73.  She testified that she has not seen the 
individual exhibit any attributes of depression in the years that 
they have lived together.  TR at 73.    
 
E.  The Individual=s Social Friend 
 
The individual=s social friend testified that she first met the 
individual in 2001 when he began dating his girlfriend.  She stated 
that she and the individual=s girlfriend have been best friends for 
several years.  She stated that the individual and his girlfriend  
moved into her neighborhood four years ago and that, since then, 
she and her husband have socialized with them on a frequent basis. 
 TR at 82-83 and 86. 
 
She testified that when she is with the individual in social 
settings, his behavior is always acceptable and that nothing about 
his behavior suggests a problem with alcohol or drugs.  TR at 84.  
She has never seen him use any type of illegal substance.  TR at 
85.  The individual=s social friend testified that the individual 
consumes two to three beers over the course of a cookout or a 
football game.  TR at 86.  She said that she has never seen the 
individual intoxicated.  TR at 88.  She testified that she and her 
husband recently spent Saturday evening with the individual and his 
girlfriend at a football/halloween gathering, and that the 
individual consumed one beer during the time that she was at the 
party.  TR at 90-91. 
 
F.  The Individual=s Co-worker 
 
The individual=s co-worker testified that she worked closely with 
the individual from September 2003 until early 2006, when he was 
promoted.  She now sees him on a daily basis and occasionally works 
with him.  TR at 40-42 and 45-46.  She stated that when she and the 
individual were working together, he was reliable and very 
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dependable, only taking one sick day in a three-year period.  TR 
at 43.  
 
The individual=s co-worker stated that she has not observed the  
individual evidencing any indications that he has consumed alcohol 
prior to entering the workplace.  She confirmed that she and the 
individual are subject to random drug tests for marijuana and other 
illegal drugs.  TR at 44.  The individual=s co-worker stated that 
the individual has a carefree personality, but that he also is 
highly trustworthy.  TR at 47.  She stated that he is on call to 
report for work on weekends if he is needed.  TR at 50.  
 
III.  APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a 
criminal case, in which the burden is on the government to prove 
the defendant guilty beyond a reasonable doubt.  In this type of 
case, we apply a different standard, which is designed to protect 
national security interests.  A hearing is "for the purpose of 
affording the individual an opportunity of supporting his 
eligibility for access authorization."  10 C.F.R. ' 710.21(b)(6).  
The burden is on the individual to come forward at the hearing with 
evidence to convince the DOE that granting or restoring his access 
authorization "would not endanger the common defense and security 
and would be clearly consistent with the national interest."  10 
C.F.R. ' 710.27(d).  
 
This standard implies that there is a presumption against granting 
or restoring of a security clearance.  See  Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the 
interests of national security test" for the granting of security 
clearances indicates "that security determinations should err, if 
they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 
(strong presumption against the issuance of a security clearance). 
 Consequently, it is necessary and appropriate to place the burden 
of persuasion on the individual in cases involving national 
security issues.  Personnel Security Hearing (Case No. VSO-0002), 
24 DOE & 82,752 at 85,511 (1995).   
 
Once a security concern has been found to exist, the individual has 
the burden of going forward with evidence to rebut, refute, 
explain, extenuate or mitigate the allegations.  Personnel Security 
Hearing (Case No. VSO-0005), 24 DOE & 82,753 (1995), aff=d, 25 DOE 
& 83,013 (1995).  See also 10 C.F.R. ' 710.7(c). 
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IV.  ANALYSIS 
 

The individual believes that he is reformed from his past alcohol 
abuse and from his past use of marijuana.  He contends that his 
abuse of alcohol and use of marijuana in the 2002 through March 
2003 period arose from his effort to self medicate the depression 
relating to his Bipolar II disorder.  He asserts that since May 
2003, he has been following a successful treatment and medication 
regimen with his psychiatrist for his bipolar condition, and that 
he is committed to following that regimen in the future.  At the 
Hearing, he asserted that he last became intoxicated in 2004, and 
now consumes only moderate amounts of alcohol.  He also contends 
that he has been abstinent from marijuana use since March 2003.  
For the reasons stated below, I conclude that the individual has 
not mitigated the Notification Letter=s Criteria (j) and (k) 
concerns. 
   
A.  Criterion (j) Concerns 
 
In the administrative review process, it is the Hearing Officer who 
has the responsibility for forming an opinion as to whether an 
individual with alcohol problems has exhibited rehabilitation or 
reformation.  See 10 C.F.R. ' 710.27.  In making this 
determination, Hearing Officers properly give a great deal of 
deference to the expert opinions of psychiatrists and other mental 
health professionals.   
 
The DOE-consultant psychiatrist asserted that the individual=s 
admission to him in 2006 that he occasionally consumes an amount of 
alcohol that would place him above the legal limit for operating a 
motor vehicle continues to raise a concern that he may have future 
problems with alcohol.  However, the DOE-consultant psychiatrist 
testified that he is no longer prepared to say that there is a 
significant possibility that the individual=s past problems with 
alcohol would return.  The individual=s psychiatrist testified that 
he does not see the moderate level of social drinking currently 
reported by the individual to be a significant problem.  He stated 
that the individual has had four years of successful treatment for 
his Bipolar II condition, and that it is unlikely that the 
individual would now stop his prescribed medication and return to 
attempts at self medication either with alcohol or marijuana.  
 
This expert testimony generally supports the individual=s claim that 
he is reformed from alcohol abuse.  However, in order to mitigate 
the DOE=s Criterion (j) concerns, the individual also must present 
evidence sufficient to demonstrate the accuracy of his  
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assertions that he is drinking responsibly. 1/   As discussed 
below, the individual has made contradictory statements about his 
drinking at his April 2006 PSI, at his October 2006 evaluation by 
the DOE-consultant psychiatrist, and at the Hearing.  Further, he 
has not brought forward sufficient corroborative evidence to 
establish a consistent pattern of responsible drinking. 
 
When asked to discuss his current alcohol consumption at his April 
2006 PSI, the individual stated that during the summer months, he 
and his girlfriend visit friends at a lakeshore property about 
twice a month and drink beer in the evening.  He described his 
consumption of beer on these occasions as follows: 
 

If I=m going to drive home, four or five beers over a 
five or six hour period.  If we=re going to stay there, 
on an occasion, probably once a year, I have too much to 
drink, I become intoxicated. 

 
DOE Exhibit 6, 2006 PSI Transcript at 38.  In October 2006, he 
reported to the DOE-consultant DOE-consultant psychiatrist that in 
2005, he consumed alcohol in social situations to the point of 
being legally intoxicated. 1/    These statements conflict with his 
assertion at the Hearing that his most recent incident of alcohol 
intoxication occurred at his home in 2004.  The individual also  

                     
5/ I believe that such a showing by the individual is in 
accordance with the revised AAdjudicative Guidelines Approved by 
the President in Accordance With the Provisions of Executive Order 
12968@, that were originally published as an appendix to Subpart A 
of the Part 710 regulations at 66 Fed. Reg. 47061 (September 11, 
2001).  The revised Adjudicative Guidelines provide that security 
concerns raised by an individual=s excessive alcohol consumption can 
be mitigated if the individual acknowledges the issues of alcohol 
abuse, provides evidence of actions taken to overcome this problem, 
and has established a pattern of responsible use. See Adjudicative 
Guidelines for Determining Eligibility for Access to Classified 
Information, http://www.archives.gov/isoo/pdf/hadley-adjudicative-
guidelines.pdf (December 29, 2005). 

6/ I accept the individual=s contention that he did not tell the 
DOE-consultant psychiatrist at his 2006 evaluation that he drove 
while intoxicated in 2005.  The individual=s position is consistent 
with the account he provided at his 2006 PSI and with his 
girlfriend=s hearing testimony that the individual is very careful 
not to drive after consuming alcohol.  
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testified at his 2006 PSI that when he is at home in the summer, he 
will occasionally sit out back in the evening, after mowing the 
lawn, and Adrink a beer or two.@  PSI Transcript at 37.  This 
statement also conflicts with his testimony at the hearing that he 
has not consumed alcohol in his home since the incident when he 
became intoxicated in 2004. 
 
Nor has the individual established that his incidents of consuming 
of alcohol to the point of intoxication have been rare and isolated 
events since 2003.  In my August 22, 2007 letter to the individual, 
I encouraged him to present witnesses at the Hearing Asuch as close 
friends and family members@ who are able to corroborate his 
testimony concerning his responsible use of alcohol. 1/  As 
discussed below, I do not believe that the witness testimony at the 
Hearing was sufficient to support the individual=s contention that 
he has a responsible pattern of alcohol use. 
      
The testimony of the individual=s girlfriend and his social friend 
fails to provide adequate corroboration for the individual=s 
assertion that his consumption of alcohol has been occasional and 
moderate since 2003, with only rare instances of consumption to the 
point of intoxication. 1/  In testifying concerning the  
individual=s consumption of alcohol at their home, his girlfriend 
did not mention the 2004 incident of intoxication on the 
individual=s back porch, an incident that the individual later 
stated that she witnessed.  She also apparently is unaware that the 
individual drinks beer in his back yard after mowing the lawn, as 
reported by the individual at his 2006 PSI.  This raises the 
concern that the individual may be concealing some of his alcohol 
consumption from his girlfriend. 

                     
7/ At the October 22, 2007 telephone conference in this 
proceeding, I urged the individual=s counsel to add to the 
individual=s list of prospective witnesses.  I recommended that in 
addition to the individual=s girlfriend and his co-worker, the 
individual=s counsel should present the testimony of social friends 
or relatives of the individual who could testify concerning the 
individual=s drinking habits and his exposure to marijuana use since 
2003.  Following, this conversation, the individual=s counsel added 
only the individual=s social friend to his witness list.   

8/ The individual=s doctor stated that he relied on the 
individual=s self reporting of his alcohol use, and his co-worker 
testified that she has no direct knowledge of the extent of the 
individual=s alcohol consumption outside the workplace. 



 - 15 - 
 
 

  

 
With regard to the individual=s social drinking, his girlfriend 
stated that she has never seen the individual drink to the point 
where he is Aunable to stand up@ or Afalling down drunk@, but she 
stated that she did not know whether at social functions he 
occasionally consumed more than the legal limit for driving.  TR at 
74-75.  Overall, the girlfriend=s testimony was not informative 
about the individual=s use of alcohol.   
 
The testimony of the individual=s social friend provides only 
partial support for the individual=s assertion that he is now a 
moderate social drinker.  The social friend testified that the 
individual consumes alcohol in moderation when she socializes with 
the individual and his girlfriend in their homes and in the homes 
of mutual friends.  She did not testify that she has been present 
with the individual and his girlfriend when they socialize with the 
individual=s friends at a nearby lake on summer weekends.  As noted 
above, the individual admitted at the 2006 PSI that he consumes 
more alcohol when he is socializing with his friends at the lake on 
summer weekends.  2006 PSI at 38.  
 
Finally, the individual=s girlfriend testified that the individual 
has a large group of social friends, and that they enjoy 
socializing with these friends.  The testimony of more of these 
social friends, particularly friends who are familiar with the 
individual=s alcohol consumption on summer weekends at the lake, 
would have been useful to corroborate the individual=s assertion at 
the Hearing that he drinks responsibly in all social situations.  
Accordingly, I find that the individual has not established that he 
has consumed alcohol responsibly in recent years.  
 
A.  Criterion (k) Concerns 
 
With regard to the Notification Letter=s Criterion (k) concerns, I 
find that the testimony and drug testing evidence presented by the 
individual provide sufficient support for his assertion that he has 
not used marijuana since March 2003.  At the Hearing, the 
individual testified candidly about how he procured and used 
marijuana in 2002-2003 at a bar where he was working.  He stated 
that he used marijuana in an effort to self-medicate symptoms of 
bipolar disorder, and that these symptoms are now being treated 
effectively with prescribed medication.  He asserted that he is 
committed to abstaining from using marijuana in the future.    
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The individual=s girlfriend and his social friend testified that 
they have never seen the individual use marijuana.  The individual=s 
psychiatrist testified that the individual has not  
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reported using marijuana since 2003.  Most importantly, the 
individual=s co-worker testified that the individual has been 
subject to random drug testing since September 2003, and that he 
has never failed a drug test.  The individual submitted four drug 
tests taken in September 2003, September 2005, January 2006 and 
October 2007, all of which are negative for marijuana and other 
illegal drugs.  Individual=s Exhibit 1.   
 
However, in addition to abstaining from the use of marijuana, the 
individual also should demonstrate to the DOE that he is avoiding 
persons and social situations where contact with marijuana or 
marijuana use is likely to occur.  See Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information at 12. 
While the individual no longer works at the bar where he obtained 
marijuana in 2002-2003, he has reported contact with marijuana in 
the context of a social function at the nearby lake where he and 
his girlfriend are frequent visitors.  At the 2006 PSI, the 
individual stated that he was offered marijuana in 2003 or 2004 
when he and his girlfriend were attending a July Fourth gathering 
at the lake with twenty to twenty-five of the individual=s friends. 
 He testified that he noticed a separate group of men off by 
themselves near the lakeshore, and that he knew two of them.  He 
stated that they offered him marijuana and he refused.  2006 PSI at 
70.   
 
In light of this incident, the individual must assure the DOE that 
he is not in contact with marijuana during his frequent attendance 
at social gatherings at the lake.  As discussed above, the 
individual did not present the testimony of his social friends who 
host or attend these gatherings.  He has not presented witnesses 
who could corroborate that marijuana and other drugs are not 
present on these occasions.  He also has not provided corroborative 
testimony that he has disassociated himself from longtime friends 
who possess or use marijuana.  Accordingly, I find that the 
individual has not mitigated the DOE=s Criterion (k) concerns 
arising from his past use of marijuana. 
 
V. CONCLUSION 
 
For the reasons set forth above, I find that the DOE properly 
invoked Criteria (j) and (k) concerns regarding the individual=s 
application for an access authorization.  After considering all the 
relevant information, favorable or unfavorable, in a comprehensive 
and common-sense manner, I find that the individual has not 
mitigated the DOE=s Criteria (j) and (k) security concerns.  
Accordingly, I cannot find at this time that granting the 
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individual an access authorization would not endanger the common 
defense and would be clearly consistent with the national interest. 
It therefore is my conclusion that the individual should not be 
granted an access authorization.  The parties may seek review of 
this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. ' 710.28. 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 16, 2008 
 
 
 

 



* The original of this document contains information which is 
subject to withholding from disclosure  under 5 U.S.C. 552.   Such 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: September 5, 2007 
 
Case Number:  TSO-0530 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX 
(hereinafter referred to as "the individual"), to hold an access 
authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  As explained below, it is my decision that the 
individual=s access authorization should be restored. 
 
I.  BACKGROUND 
 
The individual has been an employee of a Department of Energy (DOE) 
contractor (the DOE Contractor) since June 2004.  On November 23, 
2004, the individual signed a DOE Drug Certification and 
subsequently received a DOE access authorization.  In March 2006, 
the DOE conducted a personnel security interview (the 2006 PSI) 
with the individual concerning information collected during his 
background investigation.  As a result of information provided by 
the individual at the PSI, the DOE suspended his access 
authorization on October 17, 2006. 
 
In July 2007, the Manager of the DOE area office where the 
individual is employed (the Manager) issued a Notification Letter 
to the individual.  The Notification Letter indicates a security 
concern under Section 710.8(l) (Criterion L).  Specifically, the 
Notification Letter finds that during the individual=s 2006 PSI, the 
individual discussed his past marijuana use, and his presence where 
marijuana use was occurring.  The Notification Letter finds that, 
at this PSI, the individual made the following statements that 
raise a security concern: 
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1.  He stated that he has smoked marijuana on two 
occasions, in the spring of 1999 and in the summer of 
2001.  2006 PSI at 5-6; 

 
2.  He acknowledged that, since 2001, he has been in 
settings where marijuana use has occurred. 

a.  He indicated that, approximately two months 
before the PSI, he was present when approximately ten 
persons, who he described as Aa bunch of friends 
together@, used marijuana Ain a social capacity.@  2006 
PSI at 5. 

b.  Asked how often he has Abeen around@ marijuana 
during the last year, he replied, AMaybe five times.@  
2006 PSI at 9. 

 
3.  The individual estimated that 5 or 10% of his current 
associates use marijuana.  2006 PSI at 8. 
 
4.  The individual acknowledged Aknowingly being in the 
presence of others who are in possession of these illegal 
drugs.@  2006 PSI at 10-11. 

 
In addition to the general requirement that the individual not be 
involved with illegal drugs, the Notification Letter finds that the 
individual, in signing his November 2004 DOE Drug Certification, 
agreed to the following restrictions with respect to marijuana and 
other illegal drugs: 
 

I agree that I will not buy, sell, accept as a gift, 
experiment with, traffic in, use, possess, or be involved 
with the illegal drugs cited above at any time, in any 
country, in any job in which I have been given a DOE 
access authorization.  Involvement includes knowingly 
being in the presence of others who are in possession of 
these illegal drugs. 

 
July 2007 Notification Letter, Enclosure 1.  Therefore, in addition 
to the general security concern, the Notification Letter finds that 
the individual violated his drug certification commitment. 
 
The individual requested a hearing to respond to the security 
concerns raised in the notification letter.  In a written response 
to the notification letter, the individual=s counsel indicated that 
between the time the individual signed his DOE drug certification 
in November 2004 and the March 2006 PSI, the individual was 
involved in five incidents of contact with marijuana.  The  
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descriptions of these incidents provided in the response are 
summarized below.  With the exception of the 2006 Super Bowl party, 
the specific dates of the incidents were not described. 
 

(1)  A graduate student party: the individual attended a 
small gathering at the house of a fellow student to 
celebrate the last day of classes.  He believes that a 
few people there may have used marijuana, but does not 
recall seeing them smoke it or possess it. 

 
(2) The February 2006 Super Bowl party: the individual 
returned to his home after watching the Super Bowl and 
saw that a neighbor in his town house complex was having 
a party.  He stopped to say hello to the neighbor outside 
the house but did not enter the house.  He thought he 
smelled marijuana smoke coming from the house, but he did 
not actually see anyone using it. 

 
(3) The cousin=s marijuana: the cousin of the individual=s 
wife visited them for lunch and pulled out a bag of what 
appeared to be marijuana.  The individual asked him to 
put it away and not to bring it to his home again. 

 
(4) and (5) Smoke in the neighbors= house:  On two 
occasions, the individual briefly visited his neighbors 
to invite them to dinner.  The neighbors had been 
upstairs when he arrived, and the individual smelled 
smoke that he did not believe was cigarette smoke. 

 
Individual=s response at 6-7.  The individual=s counsel further 
asserted that testimony at the hearing would show that the 
individual=s involvement in each of these incidents was unknowing 
and that the individual acted appropriately to remove himself from 
the presence of marijuana.  Individual=s response at 8.  The 
individual=s counsel also believed that the testimony would show 
that the individual will avoid contact with marijuana in the future 
and that the security concern has been mitigated.  Id. at 9.   
 
The hearing was convened on November 8, 2007 (hereinafter the 
AHearing@), and the testimony focused on the individual=s efforts to 
establish the circumstances of his recent contacts with marijuana 
and to demonstrate that he will not use or be involved with 
marijuana or other illegal drugs in the future. 
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II.  REGULATORY STANDARD 
 
A.  The Individual's Burden of Proof 
 
It is important to bear in mind that a DOE administrative review 
proceeding under this Part is not a criminal matter, where the 
government would have the burden of proving the defendant guilty 
beyond a reasonable doubt.  The standard in this proceeding places 
the burden of proof on the individual.  It is designed to protect 
national security interests.  The hearing is "for the purpose of 
affording the individual an opportunity of supporting his 
eligibility for access authorization."  10 C.F.R. ' 710.21(b)(6).  
The individual must come forward at the hearing with evidence to 
convince the DOE that restoring his access authorization "would not 
endanger the common defense and security and would be clearly 
consistent with the national interest."  10 C.F.R. ' 710.27(d).  
Personnel Security Review (Case No. VSA-0087), 26 DOE & 83,001 
(1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE 
& 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25 
DOE & 83,015 (1996).  The individual therefore is afforded a full 
opportunity to present evidence supporting his eligibility for an 
access authorization.  The regulations at Part 710 are drafted so 
as to permit the introduction of a very broad range of evidence at 
personnel security hearings.  Even appropriate hearsay evidence may 
be admitted.  10 C.F.R. ' 710.26(h).  Thus, by regulation and 
through our own case law, an individual is afforded the utmost 
latitude in the presentation of evidence which could mitigate 
security concerns.     
 
Nevertheless, the evidentiary burden for the individual is not an 
easy one to sustain.  The regulatory standard implies that there is 
a presumption against granting or restoring a security clearance.  
See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly 
consistent with the national interest" standard for the granting of 
security clearances indicates "that security determinations should 
err, if they must, on the side of denials"); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 
(1991) (strong presumption against the issuance of a security 
clearance).  Consequently, it is necessary and appropriate to place 
the burden of persuasion on the individual in cases involving 
national security issues.  
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B.  Basis for the Hearing Officer's Decision 
 
In personnel security cases under Part 710, it is my role as the 
Hearing Officer to issue a decision as to whether granting an 
access authorization would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.  10 C.F.R. ' 710.27(a).  Part 710 generally provides that 
"[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting 
or continuation of access authorization will not endanger the 
common defense and security and is clearly consistent with the 
national interest."  10 C.F.R. ' 710.7(a).  I must examine the 
evidence in light of these requirements, and  assess the 
credibility and demeanor of the witnesses who gave testimony at the 
hearing.  
 
III.  HEARING TESTIMONY   
 
At the Hearing, testimony was received from six persons.  The DOE 
counsel presented the testimony of the DOE security specialist who 
interviewed the individual at his 2006 PSI.  The individual 
testified and presented the testimony of his wife, a 
friend/neighbor, a friend/co-worker, a friend/former co-worker, and 
his supervisor. 
 
A. The DOE Security Specialist 
 
The DOE security specialist testified that he has worked for the 
DOE as a specialist investigating security clearance eligibility 
issues for fifteen years.  TR at 16-17.  The security specialist 
stated that the individual had a government security clearance with 
another agency beginning in 2003 and is familiar with national 
security matters.  TR at 29.    
 
The security specialist testified that at the 2006 PSI, the 
individual stated that he last smoked marijuana in the summer of 
2001.  However, the individual reported that on five separate 
occasions in the year preceding the 2006 PSI, he had social contact 
with persons who he believed to be using or possessing marijuana.  
TR at 19-21.  The security specialist stated that when the 
individual reported these contacts during the 2006 PSI, the 
security specialist reminded him that he had signed a DOE Drug 
Certification in November 2004 that prohibited such contacts.  He 
explained: 
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We look at that form as, in essence, a written contract 
between the individual and the Department of Energy that 
they will not have any involvement/contact with drugs or 
people who are using or possessing drugs. 

 
TR at 21-22.  He also stated that the individual reported that the 
most recent contact involving marijuana occurred about two months 
prior to the March 2006 PSI.  TR at 24.  According to the security 
specialist, the violation of a drug certification is more difficult 
to mitigate than past drug use because it requires a showing of 
rehabilitation or reformation from a breach of trust.  TR at 25.   
 
The security specialist stated that at the 2006 PSI, he did not ask 
the individual about the specific circumstances of the five 
incidents of contact with marijuana that the individual reported.  
TR at 30.  He also stated that he did not ask the individual if he 
knew in advance that he would be bringing himself into contact with 
marijuana, or if he left the situation once he discovered the 
presence of marijuana.  TR at 31.  He stated that at the 2006 PSI, 
the individual=s responses tended to indicate that his reported 
contact with marijuana Awas in a fairly casual, possibly fleeting 
way.@  TR at 32.  The security specialist testified that he should 
have followed up with questions to ascertain whether or not the 
individual=s reported contacts with marijuana were intentional and 
prolonged contacts.  TR at 32. 
 

In hindsight, I do wish I had nailed him down to when he 
became aware of this activity - exactly what was the time 
frame between your becoming aware of that and what did 
you do after that.  

 
TR at 15-16. 
 
After hearing the testimony of the individual and the other 
witnesses, the DOE security specialist still expressed concerns 
that the individual=s behavior may have violated his drug 
certification, even though the security specialist acknowledged 
that he should have elected more information during the 2006 PSI 
about the individual=s contacts with marijuana users.  TR at 130-
131.  
 
B.  The Individual  
The individual testified that shortly after being hired by a DOE 
contractor in June, 2004, he completed forms for a DOE security 
clearance.  As a result of reporting past marijuana use, he  
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completed a DOE Drug Certification in the Fall of 2004, and 
received a DOE clearance in January, 2005.  TR at 96-98.  He now is 
applying for a higher level clearance.  TR at 98-100.  
 
The individual testified about his marijuana use.  He stated that 
he used marijuana on two occasions, in the spring of 1999 and the 
summer of 2001, when he was attending college.  TR at 101.  The 
individual testified that he told the security specialist at the 
2006 PSI that he had contact with marijuana on five occasions in 
the period following the signing of his DOE Drug Certification.  TR 
at 103.  The individual stated that at the 2006 PSI, he told the 
security specialist that he had violated his drug certification.  
He testified that he believes that he took appropriate action in 
each instance to remove himself from situations when he realized 
that marijuana might be present.  TR at 104.  With regard to the 
2006 Super Bowl party incident, he stated that he was about to 
enter his neighbor=s house when he smelled marijuana coming from the 
open garage.  At that point, he and his wife politely told their 
neighbor that they had to leave.  TR at 105.   
 
He stated that his behavior at the graduate student party also was 
appropriate.  He stated that after a couple of hours, some of the 
students started talking about wanting to use marijuana.  He 
testified that Aas soon as I found out about it, I left.@  He stated 
that he did not actually see anyone possessing or using marijuana 
at this party.  TR at 107. 
 
The individual testified that on two occasions, he smelled an 
unfamiliar type of smoke when he stopped by a neighbor=s house to 
invite him to dinner.  He stated that he never saw this neighbor 
use or possess marijuana.  However, the individual stated that when 
his neighbor later admitted to him that he had been using 
marijuana, the individual realized that he must have smelled 
marijuana smoke on those two occasions.  TR at 108.  Under 
questioning from the DOE counsel, the individual insisted that he 
did not recognize the smell of marijuana on those two occasions, 
that it was a faint anomalous-smelling smoke that did not smell 
like cigarette smoke.  TR at 123-125.  He testified that he does 
not believe that his present friendship with this neighbor violates 
his DOE drug certification because the neighbor has made a 
commitment not to use illegal drugs.  TR at 109. 
 
The individual testified that his behavior with regard to his wife=s 
cousin also was appropriate.  He stated that he and the cousin had 
been shopping for a gift for the individual=s wife.  When they 
returned to the individual=s house 
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he asked if he could take care of something.  I didn=t 
know what he was referring to, but I said, yes.  He took 
out a bag of what appeared to be marijuana.  I was really 
angry at that time and asked him to leave, and to not 
bring that back into my house. 

 
TR at 110.  The individual stated that his wife=s cousin previously 
had stayed as a guest in his home, and had given him no reason to 
suspect that he possessed or used marijuana or other drugs.  TR 
at 111. 
 
The individual stated that he remained committed to continuing to 
uphold the commitments in his DOE drug certification. 
 

I don=t have any intention of ever using drugs.  I don=t 
intend on being around people who are using drugs, or 
being close with drug users. 

 
TR at 113. 
 
With regard to the individual=s statement at the 2006 PSI estimated 
that five to ten percent of the people he associates with are 
marijuana users, the individual testified that none of his close 
associates are marijuana users, and that he gave the answer of five 
to ten percent based on the total group of the people he encounters 
in his life. 

 
It was the people I stayed in contact with in college, 
either e-mail or over the phone, or people that I would 
be around at the bus stop, or maybe somebody we sat next 
to at a hockey game.  It was everyone that I came in 
contact with, and 5 to 10 percent seemed like the 
appropriate answer. 

 
TR at 111.   
 
C.  The Individual=s Wife 
 
The individual=s wife testified that she is a school teacher, and 
that she met the individual in January 2002 when they took a class 
together in college.  She stated that she has no experience with 
illegal drugs.   
 

I have not used them myself, I haven=t seen them being 
used.  I have no experience. 
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TR at 42.  She stated that she and the individual have lived 
together since late 2002.  TR at 39, 47.  She testified that the 
individual is trustworthy.  TR at 47.  She stated that she and the 
individual know each other=s friends very well, and that two to 
three times a week they have dinner with friends.  TR at 48.  She 
stated that none of their friends or neighbors have brought drugs 
or drug paraphernalia into their home.  TR at 41.  She stated that 
the individual told her about the incident when her cousin produced 
a bag of marijuana in their home and told her that Amy cousin left 
pretty soon after the incident.@  TR at 41.   
 
She stated that she has never seen the individual smoke marijuana. 
TR at 48-49.  She said that the only instance when she and the 
individual were in an environment where marijuana was being used 
was at a neighbor=s home after the 2005 or 2006 Super Bowl.  TR at 
43-44.  She testified that the neighbor had invited them to come in 
and attend a party that he was hosting.  They initially agreed, but 
then the individual told her Awe need to go immediately.@  TR at 44. 
 She stated 
 

[the individual] told me that he had seen something that 
seemed suspicious going on.  He thought there may have 
been drug use in the house and that neither of us wanted 
to be around that, so we got ourselves out of the 
situation. 

 
TR at 44.  She testified that she and the individual have not 
invited that neighbor into their home.  TR at 45.   
 
The individual=s wife stated that the individual told her that he 
had smoked marijuana and that this use Ahappened before we met when 
he was in college.@  TR at 49. 
 
D.  The Individual=s Friend/Neighbor 
 
The individual=s friend/neighbor testified that he lives next-door 
to the individual and his wife, that he has known the individual 
for at least three years, and that he considers him a close friend. 
 TR at 71.  He stated that he used to see the individual two or 
three times a week, but he is now in school so he sees the 
individual less often.  TR at 71.  The friend/neighbor stated that 
he has never seen the individual use marijuana or be present in an 
environment where marijuana was being used.  TR at 75-76.  The 
friend/neighbor stated that he has used marijuana in his own home, 
and that he regularly burns incense in his home.  TR at 71-72. 
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The friend/neighbor testified that, to his knowledge, he was never 
been around the individual when he was using or had recently used 
marijuana.  He stated he avoided the individual and other people 
when he was using marijuana by staying in his house and not 
answering the door or telephone.  TR at 73-74.  He stated that he 
could remember no time when the he was actively using marijuana and 
the individual came into his house to ask him to dinner.  TR at 74. 
 
The friend/neighbor stated that he last smoked marijuana at the end 
of 2005 or in early 2006.  He stated that he stopped after he was 
arrested for Driving Under the Influence and the traffic court 
ordered him to submit to random drug testing and to attend alcohol 
safety classes.  TR at 72, 74-75.   
 
The friend/neighbor testified that while he was using marijuana, he 
does not believe he discussed his use with the individual, because 
Ait was known . . . that it wasn=t something that he would approve 
of or condone.@  TR at 75.  He stated that after his DUI, he 
discussed his marijuana and alcohol use with the individual, who 
helped him make changes in his life. 
 

[the individual] was actually very supportive of me, 
getting over such things and giving me a positive place 
to go to without having negative influences around me. 

 
TR at 72.  The individual=s friend/neighbor stated that he has 
committed himself not to use illegal drugs in the future.  TR at 
78. 
 
E.  The Individual=s Friend/Co-worker 
 
The individual=s friend/co-worker testified that he has been a co-
worker of the individual since the individual came to work for the 
DOE contractor in June 2004.  TR at 80.  He also was a neighbor of 
the individual for fourteen months.  He described the individual as 
a good friend who he socializes with on a daily basis.  He stated 
that when he was a neighbor of the individual, he would have dinner 
with the individual, his wife and their friends on average about 
twice a week.  He stated that he never observed any drug use, drug 
paraphernalia, or discussion of drugs at any of these social 
gatherings.  TR at 81.  He testified that he has never seen the 
individual use drugs or be around other people who were using 
drugs.  TR at 82-83.   
 
The individual=s friend/co-worker stated that he was somewhat 
familiar with the individual=s marijuana history because he worked 
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as a security specialist in the individual=s office, had reviewed 
the PSI transcript, and knew that the individual had signed a DOE 
drug certification.  TR at 83-84.  He stated that other than the 
individual=s reported uses of marijuana in college, he has no other 
knowledge that the individual has used marijuana.  TR at 83-84. 
 
F.  The Individual=s Friend/Former Co-Worker 
 
The individual=s friend/former co-worker testified that he is a 
retired military officer and that he and the individual were co-
workers at the individual=s former employer beginning in 2003.  TR 
at 87-88.  The former co-worker stated that he currently works for 
a Federal security agency and holds a security clearance.  TR at 
89.  He testified that he socializes with the individual two or 
three times a month at the individual=s home, considers him a very 
close friend, and attended his wedding.  TR at 89, 91.  He stated 
that 
 

[the individual] demonstrates a level of maturity way 
beyond his years, impeccable integrity.   

 
TR at 89.  He testified that he has never seen the individual, his 
wife, or the individual=s friends and neighbors use or be involved 
with illegal drugs.  TR at 90, 91. 
 
G.  The Individual=s Supervisor 
 
The individual=s supervisor testified that he has known the 
individual for a little over three years, and that they work 
extremely well together.  TR at 51.  He stated that both he and the 
individual have been promoted as a result of projects that they 
worked on together.  TR at 51-52.  He testified that he has 
socialized with the individual and the individual=s friends and 
neighbors at least a dozen times.  TR at 53.  He stated that he has 
never seen any indication of drug use by the individual or anyone 
else at these gatherings.  TR at 53-54.  He stated that the 
individual meets his high standard for a friend. 
 

I think my high bar for friends is probably built out of 
my initial professional career in the military.  Served 
in some small, very specialized units that put a premium 
on friendship, put a premium on things like loyalty and 
integrity, commitment to the mission, and [the 
individual] embodies all of those things. 
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TR at 54.  The individual=s supervisor stated that in the context of 
discussions with the individual about his clearance process, he 
learned that the individual had experimented with marijuana twice 
when he was in college.  TR at 55.  He testified that the 
individual is an exceptionally effective employee who takes 
responsibility for problems that arise on a project and works to 
fix them quickly.  TR at 58. 
 
The individual=s supervisor stated that the individual told him that 
he reported at his 2006 PSI that he had been in the presence of 
marijuana five times in the year following the signing of his DOE 
drug certification.  TR at 59.  He stated that the individual told 
him about the limited nature of these exposures to marijuana. TR at 
60.  The supervisor stated that in light of the individual=s 
explanations of the limited nature of his exposures to marijuana 
use, the supervisor continues to have the highest regard for him.  
TR at 61. 
 

I thought to myself that in all of the projects that [the 
individual] and I have worked on, in all the encounters, 
that there wasn=t a single time that [the individual] had 
given me a reason to doubt his word.  There wasn=t a 
white lie, there wasn=t a shaded truth in our 
professional or personal interactions, so there was no 
reason for me to doubt anything that he had said. 

 
TR at 62.  The supervisor testified that he has held a security 
clearance for five years, and that he understands that the DOE has 
strict, sometimes dynamic, rules and regulations governing security 
matters.  TR at 64.  He stated that he has absolutely no 
reservations about being a character witness for the individual.  
TR at 68. 
 
IV.  ANALYSIS 

 
The DOE=s Notification Letter indicates that at his 2006 PSI, the 
individual provided answers concerning his contact with marijuana 
and marijuana users that appeared to indicate involvement with 
marijuana in violation of his 2004 DOE Drug Certification.  The 
association with drug users and the violation of his commitment to 
the DOE raise a Criterion L security concern.   
 
The individual believes that he has mitigated these concerns.  With 
respect to the five recent contacts with marijuana that he reported 
at the 2006 PSI, he contends that the testimony and evidence in 
this proceeding have demonstrated that he did not knowingly place 
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himself in a situation where marijuana was present and that he 
behaved appropriately to remove himself from those situations.  For 
the reasons stated below, I conclude that the individual=s arguments 
and supporting evidence mitigate the Criterion L concerns 
identified in the Notification Letter.    
 
The testimonial evidence in this case supports the individual=s 
assertions that he has not been knowingly involved with marijuana 
or marijuana users since he last used marijuana in the summer of 
2001.  Specifically, the individual=s wife testified that she and 
the individual left a neighbor=s 2006 Super Bowl gathering 
immediately after the individual sensed that drug use might be 
taking place, and that they have not had subsequent social contacts 
with this neighbor.  She testified that the individual told her 
that he confronted her cousin when the cousin displayed a bag of 
marijuana at their home, and that the cousin left their home soon 
after this confrontation.  The individual=s neighbor testified that 
he used marijuana secretly in his home prior to February 2006 and 
that he also burned incense, so that the individual might well have 
smelled an anomalous smokey odor on two occasions when he stopped 
by the individual=s house to invite him to dinner.  The neighbor 
also confirmed that he kept his marijuana use secret from the 
individual and his other neighbors, and only told the individual 
about his past marijuana use following a DUI conviction that 
convinced him to stop using marijuana.  
 
The individual offered no corroborative testimony concerning his 
unexpected and brief contact with marijuana use at a graduate 
student gathering, but I note that all of the individual=s past use 
of marijuana as well as his reports of subsequent contacts with 
marijuana or marijuana use are self-reported.  This makes me more 
inclined to accept the individual=s statements about the limited 
nature of these contacts.  
 
The individual=s general testimony concerning his very limited 
contact with marijuana is supported by the testimony of his wife 
and his other witnesses, who testified that the frequent social 
gatherings at his home involve no use or contact with marijuana.  I 
am particularly impressed by the fact that two friend/co-workers 
and the individual=s supervisor all testified that they have 
socialized on a frequent basis with the individual and his 
neighbors (including the neighbor who admits to having secretly 
used marijuana) at the individual=s home, and that there were no 
indications of marijuana use by anyone at these gatherings.  I do 
not believe that the individual would invite his co-workers and his 
supervisor to his home on a regular basis to socialize with his 
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friends if he thought that these friends were currently using 
marijuana. 
 
The DOE security specialist testified that he regrets that the 
individual did not provide mitigating information at his 2006 PSI 
about his contacts with marijuana users and that he did not ask for 
more information concerning the individual reported five contacts 
with marijuana users subsequent to the signing of his DOE drug 
certification.  Without any further explanation, the individual=s 
responses to the PSI questions about contacts with marijuana use 
clearly indicate a security concern and a violation of his drug 
certification commitment.  However, I accept the individual=s 
explanation that at his 2006 PSI, he was attempting to be 
scrupulous in responding to the security specialist=s questions by 
reporting any degree of contact with marijuana users, and the 
individual did not realize that he should have provided mitigating 
information.  I also agree with the statement of the DOE Counsel 
that she made at the close of the Hearing after consulting with the 
security specialist.  She indicated that the individual 
 

has taken significant steps to mitigate his circumstances 
since this process has begun, and he surrounds himself 
presently with positive people who think very highly of 
him.   

 
TR at 141. 

 
It is clear to me from the individual=s testimony and from the 
testimony of his witnesses at the Hearing that the individual has 
not attempted to minimize or otherwise misrepresent his recent 
contacts with marijuana.  At the Hearing, the individual impressed 
me as a very straightforward, credible, honest person.  This view 
is strongly supported by the testimony of his co-worker friends and 
by his supervisor. These witnesses stated that the individual 
possesses exceptional maturity and personal integrity.  In 
particular, his supervisor=s description of how the individual 
conducts himself in the workplace indicates that the individual is 
scrupulously honest and willing to accept responsibility for any 
problems that occur on his projects.  In addition, the supervisor=s 
testimony concerning his discussion with the individual about the 
individual=s 2006 PSI responses reveals how the individual=s 
exceptional honesty may have led to his making responses at the PSI 
that failed to provide mitigating information and therefore 
exaggerated his contact with marijuana.   
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Accordingly, I find that the individual has mitigated the concerns 
that he violated the terms of his 2004 DOE Drug Certification.  I 
find that with respect to each of the five reported contacts with 
marijuana subsequent to executing his certification, the individual 
has shown that the contact was at the outset unknowing, and that 
the individual acted appropriately to remove himself from the 
situation once he became aware of it.  The fact that he self-
reported even these brief, minimal contacts is a sign that the 
individual is scrupulously honest about these matters.  Further, 
the individual has demonstrated that he has been sensitized to 
avoid any further contacts.  Based on all the foregoing, I find 
that the individual presented convincing, probative evidence that 
he will continue to uphold his Drug Certification commitment by 
avoiding all future contact with illegal drugs or individuals using 
illegal drugs.  It therefore is my opinion that the individual has 
mitigated the DOE=s Criterion L concerns.  See Personnel Security 
Hearing (Case No. TSO-0324), 29 DOE & 83,038 (2007) (self-reported 
violations of a DOE Drug Certification mitigated by findings that 
the individual is honest and reliable, and highly unlikely to 
commit future violations). 
 
V. CONCLUSION 
 
For the reasons set forth above, I find that the DOE properly 
invoked Criterion L concerns regarding the individual=s application 
for an access authorization.  After considering all the relevant 
information, favorable and unfavorable, in a comprehensive and 
common-sense manner, I find that the evidence and arguments 
advanced by the individual convince me that he has mitigated these 
security concerns.  Accordingly, I find that restoring the 
individual=s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest. 
 It therefore is my conclusion that the individual=s access 
authorization should be restored.  The parties may seek review of 
this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. ' 710.28. 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 3, 2008 
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Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 21, 2007 
 
Case Number:  TSO-0531 
 
This decision concerns the eligibility of XXX XXX (hereinafter referred to as "the Individual") 
to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.@1  This decision considers whether, on the basis of the evidence in this 
proceeding, the Individual's access authorization should be restored.  For the reasons stated 
below, I find that the Individual's access authorization should not be restored. 
 
I. BACKGROUND   
 
A background investigation of the Individual revealed a significant history of unpaid financial 
obligations, including Federal and State taxes.  The Individual had not filed Federal and State 
income tax returns for the years 1995 through 2005.  As a result, the Local Security Office 
(LSO) conducted two Personnel Security Interviews (PSI) of the Individual, one on December 5, 
2006, and the other on April 10, 2007.2  DOE Exhibits 3 and 4.  These PSIs failed to resolve the 
security concerns raised by the derogatory information concerning the Individual.  Information 
provided by the Individual during these PSIs actually raised additional security concerns. During 
these PSIs, the Individual indicated that she had failed to file her income tax returns to protest the 
unfairness of the tax system and because she was convinced that the Federal and State 
governments could not legally compel her to file tax returns.  DOE Exhibit 3 at 8-9, 16, 34-40, 
44, 47, 62-65; DOE Exhibit 4 at 68, 94.  Accordingly, an administrative review proceeding was 
initiated.  See 10 C.F.R. ' 710.9.  The LSO then issued a letter notifying the Individual that it 
possessed information that raised a substantial doubt concerning her eligibility for access 
authorization (the Notification Letter).  The Notification Letter alleges that the Individual has 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  The April 10, 2007 PSI transcript appears in the record as DOE Exhibit 3.  The December 5, 2006, PSI transcript 
appears in the record as DOE Exhibit 4.  The LSO had also conducted PSIs of the Individual on August 21, 2000 
and September 12, 2000. The transcripts of these PSIs appear in the record as DOE Exhibits 6 and 5, respectively. 
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Aengaged in . . . unusual conduct or is subject to . . . circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.  Such conduct or 
circumstances include, but are not limited to . . . criminal behavior [and] a pattern of financial 
irresponsibility . . . .@  10 C.F.R. ' 710.8(l) (Criterion L).   
 
Specifically, the Notification Letter alleges that: (i) the Individual failed to file Federal and State 
income tax returns from 1995 through 2005, (ii) the Individual failed to file these tax returns as a 
form of protest and was of the opinion that she was not legally required to file tax returns, (iii) 
the Individual owed $11,093 in back taxes to her State in September 2006, and $23,960 in back 
taxes to the Federal government in 2001, (iv) a credit report dated February 8, 2007, indicated 
that 15 of the Individual’s 17 credit accounts were delinquent, (v) 11 of these delinquent 
accounts, totaling in excess of $24,000, have been charged off or placed in collection, (vi) in 
1997, the Individual’s wages were garnished by the holder of a student loan promissory note, 
(vii) in 1995, a judgment was obtained against the Individual and her spouse for failure to pay a 
$10,000 debt, (viii) in 1992, the Individual and her spouse filed a Chapter 7 bankruptcy petition 
in which they indicated that their debts totaled $104,709; and (ix) in 1991, a judgment was 
obtained against the Individual for $17,500.       
  
The Individual filed a request for a hearing in which she made a general denial of the allegations 
contained in the Notification Letter. This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA) who appointed me as Hearing Officer. 
 
At the hearing, the LSO presented no witnesses.  The Individual presented five witnesses.  The 
Individual also testified on her own behalf.  See Transcript of Hearing, Case No. TSO-0531 
(hereinafter cited as ATr.@).  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
evidence presented by both sides in this case. 
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III.  FINDINGS OF FACT AND ANALYSIS 
 
Financial Irresponsibility 
 
The record shows that the Individual has a long history of failing to pay debts dating back to at 
least 1992 when she and her spouse filed a petition for relief under chapter 7 of the United States 
Bankruptcy Code.   That bankruptcy filing ostensibly provided her and her family with a fresh 
financial start.  However, the record shows that the Individual and her spouse were the 
defendants in a lawsuit based on the failure to honor a $10,000 promissory note for which 
judgment was granted in favor of the plaintiff in 1995.  In 1997, the Individual’s wages were 
garnished by the holder of a promissory note signed by the Individual in order to obtain a student 
loan.  In 2000, when the LSO was conducting the initial background investigation of the 
Individual that resulted in her being granted a “Q” clearance, the Individual was the subject of 
two PSIs, which appear in the record as DOE Exhibits 5 and 6.  During those PSIs, which were 
conducted in 2000, the Individual was repeatedly informed that the DOE considered unpaid 
debts to constitute security concerns.  In July 2001, the Internal Revenue Service (IRS) filed two 
tax liens, totaling $23,960, against the Individual and her spouse.  In September 2006, a state tax 
lien was filed against the Individual and her spouse in the amount of $11,093.  A credit report of 
the Individual obtained by the LSO on February 8, 2007, shows that as of that date the Individual 
was delinquent on 15 credit accounts.  DOE Exhibit 19.  
 
Failure or inability to live within one’s means, satisfy debts, and meet financial obligations may 
indicate poor self-control, lack of judgment, or unwillingness to abide by rules and regulations, 
all of which can raise questions about an individual’s reliability, trustworthiness and ability to 
protect classified information.  An individual who is financially overextended is at risk of having 
to engage in illegal acts to generate funds.  Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 
National Security Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at 
Guideline F.    The Adjudicative Guidelines specifically identify a number of conditions present 
in the instant case that could raise security concerns.  These conditions include “(a) inability or 
unwillingness to satisfy debts; (b) indebtedness caused by frivolous or irresponsible spending 
and the absence of any evidence or willingness or intent to pay the debt or establish a realistic 
plan to pay the debt; (c) a history of not meeting financial obligations; (d) deceptive or illegal 
financial practices such as . . . income tax evasion . . ., [and] . . . (g) failure to file annual Federal, 
state or local income tax returns as required . . .”   Adjudicative Guideline F.   Accordingly, the 
LSO properly invoked Criterion L.   
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning an individual=s eligibility for access authorization.   See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing 
(Case No. VSO-0154), 26 DOE & 82,794 (1997), aff=d, Personnel Security Review (Case No. 
VSA-0154), 27 DOE & 83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I 
must exercise my common sense judgment in deciding whether the Individual=s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
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' 710.7(c).  Therefore, I must consider whether the Individual has submitted sufficient evidence 
of mitigation to resolve the security concerns raised by her long-standing financial 
irresponsibility and failure to file tax returns.  After considering all of the evidence in the record, 
I find that she has not. 
 
Once a pattern of financial irresponsibility has been established, an individual must demonstrate 
a new pattern of financial responsibility in order to mitigate or resolve the security concerns 
raised by the established pattern of financial irresponsibility. Personnel Security Hearing (Case 
No. TSO-0170), 29 DOE & 82,811 (2006); Personnel Security Hearing (Case No. VSO-0108), 26 
DOE & 82,764 at 85,699 (1996).  In the present case, the Individual has barely begun to take the 
first steps necessary to establish a pattern of financial responsibility.  
 
The Individual needed to submit a clear and specific listing of the sources and amounts of her 
current income.  Then the Individual needed to establish that she had prepared a budget that 
would meet her current obligations and make acceptable progress towards paying her 
outstanding obligations.  Finally, the Individual needed to establish that she had implemented 
and followed the budget for a suitable time period.  See Personnel Security Hearing (Case No. 
TSO-0508), 29 DOE & _____ (November 27, 2007). 
 
The Individual was able to document her current income.  However, the Individual failed to 
establish that she had prepared a budget that would meet her current obligations and make 
acceptable progress towards paying her outstanding obligations. Nor was the Individual able to 
establish that she had implemented and followed the proposed budget for a suitable time period. 
Instead, the Individual submitted a yet to be implemented budget plan.  Moreover, the proposed 
budget plan submitted by the Individual did not include a detailed plan for addressing her 
outstanding debts. Tr. at 129-30.  
    
After considering the entire record, which shows that the Individual has a history of financial 
irresponsibility and has yet to establish a pattern of financial responsibility, I find that she has not 
successfully addressed the DOE’s concerns about her financial irresponsibility.   
 
Failure to File Federal and State Tax Returns 
 
The Individual admitted at the hearing that she and her spouse failed to file Federal and State tax 
returns for the years 1995 through 2005.  Tr. at 26.  At the hearing, the Individual testified that 
her spouse became convinced that the Federal government could not force non-federal 
employees to pay income tax.  Tr. at 23-24.  The Individual eventually became convinced that 
her spouse’s anti-tax beliefs were valid and discontinued filing tax returns.3  Tr. at 23-27.  The 
Individual repeatedly claimed that she would not have stopped filing tax returns without her 
spouse’s influence.  Tr. at 29, 101, 103.  At the hearing, the Individual contended that she did not 
realize she was breaking the law by failing to file her tax returns.  Tr. at 80, 83-87.       
 
It is well settled that failure to file tax returns and pay taxes on time raises a serious security 
concern. Personnel Security Hearing (Case No. VSO-0081), 25 DOE ¶ 82, 805 (1996).  An 
                                                 
3 The Individual noted that she continued to have taxes withheld from her paychecks.   
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individual’s failure to file income tax returns on a timely basis raises grave doubts about that 
individual’s judgment, reliability, common sense, willingness to abide by the law and honesty.  
Throughout much of the re-investigation of the Individual’s background, the Individual has 
continued to assert that her failure to file tax returns was motivated by her desire to reform what 
she believes to be an unfair tax system. For example, in 2005, the Office of Personnel 
Management investigator apparently inquired about the Individual’s failures to file tax returns 
for the preceding ten years.  The Individual responded to these inquires with a 22-page 
submission, in which she provided the following explanation for deciding not to file her tax 
returns: 
 

For the first two years . . . (1993, 1994) we did file the 1040s, but because our 
deductions were off we ended up owing a small amount of additional taxes for 
both years.  . . . We tried to resolve all of this through a payment installment 
agreement. We are not, and never have been, tax protesters.  However as events 
progressed and communication with the IRS continued, we began to question the 
tax collection process itself and the unfair progressive tax system that affects all 
Americans.  To this end, we joined hundreds of thousands of people across the 
country to make a statement and have an influence for tax reform.  Today, the 
newspapers frequently report articles discussing tax reform. . . . We believe that 
we, added to the thousands of other people, have made a difference.   

 
DOE Exhibit 15 at 2.  As recently as her April 10, 2007, PSI, where she informed the DOE of 
her intention to comply with tax laws, the Individual indicated that her decision to do so was 
motivated by her conviction that her failure to file tax returns had helped the cause of tax reform.  
DOE Exhibit 3 at 7-8.  During the April 10, 2007, PSI, the Individual gave no indication that she 
understood the importance of complying with tax laws or comprehended the significance of her 
illegal actions.4  It was not until the hearing that the Individual expressed any recognition of the 
significance of her failure to file her tax returns or remorse for her past conduct.  While the 
Individual did express recognition of her responsibility to file her tax returns at the hearing and 
testified that she and her spouse are working with the IRS, an IRS Taxpayer’s Advocate and 
State tax officials to bring themselves into full compliance with the tax laws, her recognition is 
too little, and comes too late, to resolve the security concerns raised by her ten-year pattern of 
failing to comply with Federal and State tax laws.     
 
Therefore, the questions about the Individual’s judgment, reliability, self-control, and willingness 
to obey rules and follow regulations raised by her failure to file tax returns remain unresolved. 

 
IV. CONCLUSION 
 
The evidence in the record paints a troubling picture of the Individual.  Over a long-standing 
period, the Individual has consistently failed to meet her financial obligations.  Moreover, the 
Individual has a long-standing pattern of failing to file her tax returns.  These issues raise 
particularly serious doubts about the Individual=s credibility, judgment, reliability, and ability or 
willingness to obey rules and follow regulations. 
                                                 
4  The Individual now recognizes that she has a legal obligation to pay taxes and file tax returns.  Tr. at 93-94, 99. 
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For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criterion L.  Therefore, the Individual has not demonstrated that restoring 
her security clearance would not endanger the common defense and would be clearly consistent 
with the national interest.  Accordingly, it is my opinion that the Individual's access authorization 
should not be restored at this time. The Individual may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 20, 2008 
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    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 21, 2007 
 
Case Number:   TSO-0532 
 
 
This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization  
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the individual’s access authorization should be restored. 
 
I. Background 
 
The individual is an employee of a DOE contractor.  After the individual reported his December 
31, 2006 arrest for Driving While Intoxicated (DWI) to DOE, the DOE local office conducted a 
Personnel Security Interview (PSI) with the individual on February 28, 2007.  See DOE Exhibit 
21.  Because the security concern remained unresolved after the PSI, the DOE local office 
requested that the individual be interviewed by a DOE consultant psychiatrist.  The psychiatrist 
interviewed the individual on May 2, 2007.  See DOE Exhibit 7.  The DOE local office 
ultimately determined that the derogatory information concerning the individual created a 
substantial doubt about his eligibility for an access authorization, and that the doubt could not be 
resolved in a manner favorable to him.  Accordingly, the DOE local office proceeded to obtain 
authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. The Notification Letter included a statement of that derogatory information and 
informed the individual that he was entitled to a hearing before a Hearing Officer in order to 
resolve the substantial doubt regarding his eligibility for access authorization.  The individual 
requested a hearing, and the DOE local office forwarded the individual’s request to the Office of 
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Hearings and Appeals (OHA).  The Acting Director of OHA appointed me as the Hearing 
Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his friend of 17 years, his mother, a coworker, a supervisor, an Employee Assistance 
Program Counselor, and the DOE consultant psychiatrist.  The DOE Counsel submitted 23 
exhibits prior to the hearing. 
 
II. The Notification Letter and the Security Concern at Issue 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding 
the individual’s eligibility for access authorization.  In the Notification Letter, the DOE 
characterized this information as indicating that the individual has been or is a user of alcohol 
habitually to excess, or has been diagnosed as alcohol dependent or as suffering from alcohol 
abuse.  DOE Exhibit 1 (citing 10 C.F.R. § 710.8(h) and (j)).  This statement was based in part on 
a May 7, 2007, report by the DOE consultant psychiatrist concluding that the individual suffered 
from “Alcohol Abuse.”  DOE Exhibit 7.  The Notification Letter also alleged the following: (1) 
on December 31, 2006, the individual was arrested and charged with DWI; he failed the 
breathalyzer test and admitted to police that he had been drinking; (2) during his interview with 
the DOE consultant psychiatrist, the individual admitted to driving after drinking about twice a 
year; (3) despite being told during an April 19, 2006, PSI that the use of alcohol to excess raises 
a security concern, the individual continued to drink, sometimes to excess, and was subsequently 
arrested for DWI; (4) in July 1996, the individual was sent home from his place of his 
employment after his supervisor accused him of smelling like alcohol, and the individual 
admitted to drinking seven or eight beers the previous night; and (5) the individual admitted to 
drinking to the point of intoxication in the past. 
 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The 
security concerns associated with Criteria H and J are as follows. First, certain mental conditions, 
such as Alcohol Abuse, can impair a person’s judgment, reliability and trustworthiness. See 
Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House. Second, the excessive consumption of alcohol itself 
is a security concern because that behavior can lead to the exercise of questionable judgment and 
the failure to control impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness. See id. at Guideline G. 
 
III. Findings of Fact  
 
The relevant facts in this case are not in dispute.  The individual does not have a history of 
frequent problems stemming from his use of alcohol.  In 1995 or 1996, while the individual was 
employed at a prison, he reported to work after drinking the previous night.  Hearing Transcript 
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[hereinafter Tr.] at 69; DOE Exhibit 22 at 37-38.  When his supervisor smelled alcohol on his 
breath, he was sent home and suspended for three days without pay.  Tr. at 48-50; DOE Exhibit 
22 at 35.   
 
The next alcohol-related incident occurred on December 31, 2006.  Prior to leaving a party, the 
individual had consumed four to five beers over a three-hour period.  Id. at 68-69. He was 
driving through an intersection, when another car “clipped” his vehicle.  A police officer who 
happened to be nearby stopped the individual’s vehicle and gave the individual a field sobriety 
test, which the individual believes he failed.  After the police officer transported him to the 
police station, he was given a breathalyzer test, which he also failed.  Tr. at 54-56.1  After 
reporting the arrest to his employer on January 4, 2007, DOE Exhibit 13, the individual decided 
on his own to contact his employer’s Employee Assistance Program (EAP).  Id. at 81. 
 
IV. Analysis 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the 
evidence that raises a concern about the individual’s eligibility to hold a DOE access 
authorization, as well as the evidence that mitigates that concern.  I conclude, based on the 
evidence before me and for the reasons explained below, that the security concern in this case 
has been resolved. 
 
A. Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether 
granting or restoring access authorization "would not endanger the common defense and security 
and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
It is my role as the Hearing Officer to issue a Decision that reflects my comprehensive, common-
sense judgment, made after consideration of all the relevant evidence, favorable and unfavorable, 
as to whether the granting or continuation of a person’s access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 
 

                                                 
1 The record does not indicate the exact blood alcohol content measured by the breathalyzer, though the 

legal limit in the jurisdiction of his arrest was .08%.  Tr. at 55; see also DOE Exhibit 21 at 12 (individual states in 
February 28, 2007, PSI that “it was a .1 something, I don’t know the exact number, but it was over a .08”).  An 
arraignment sheet in the record indicates that the individual was charged with DWI and released after posting a 
$500.00 bond.  DOE Exhibit 15.  At the time of the hearing, the case was still pending.  Tr. at 55. 
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“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors. 
 

10 C.F.R. § 710.7(c).  Considering all of the above factors, I find that the nature, extent, and 
seriousness of the conduct, the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes, and the likelihood of recurrence are the most relevant factors in 
this case, with the last being the critical issue in this case. 
 
B. The Diagnosis of Alcohol Abuse 
 
In addition to there being no dispute as to the relevant facts in this case, there is no dispute as to 
the diagnosis of Alcohol Abuse under the criteria set forth in the Diagnostic and Statistical 
Manual, 4th Ed., Text Revision (DSM-IV-TR). Both experts who testified at the hearing, the 
DOE psychiatrist and the Employee Assistance Program Counselor are in accord on this matter.   
Tr. at 82, 98.  Thus, the remainder of this decision will focus on whether the legitimate security 
concerns raised by this diagnosis and the individual’s past problematic use of alcohol have been 
resolved. 
 
C. Whether the Security Concerns Raised Have Been Resolved 
 

1. Testimony Regarding the Steps Taken by the Individual toward Rehabilitation and 
Reformation from Alcohol Abuse 

 
The individual testified at the hearing that he has not consumed alcohol since his December 31, 
2006, DWI arrest, with the exception of one occasion in March 2007, when he drank “four or 
five . . . cups of draft beer” over the course of a day at an outdoor music festival.  Id. at 71-72; id. 
at 32 (testimony of friend who was with him on this occasion that the individual “maybe drank 
four or five beers for the whole day”).  This testimony was corroborated by the other witnesses 
who testified at the hearing, including his mother, a coworker with whom the individual 
socialized outside of work, and a former coworker who has been the individual’s friend for 17 
years.  Id. at 12, 16, 32. 
 
The individual testified that he understands why the DOE has concerns with his past use of 
alcohol, and that he has used his present situation, having had his clearance suspended, as an 
opportunity to learn about himself and make himself better.  Id. at 66-67.  The supervisor of the 
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individual since his clearance was suspended, who has worked with “a lot of employees” whose 
clearances have been suspended, stated at the hearing that she has declined to testify on behalf of 
other employees in Part 710 proceedings, but had no problem doing so on behalf of the 
individual.  She testified that the individual’s positive attitude and performance compared 
favorably to others in the individual’s situation, whom she described as “disgruntled” and 
“unhappy”.  Id. at 24-26. 
 
The individual also stated at the hearing that he has no intention of drinking in the future.  Id. at 
67.   

 
I'm not going to drink anymore.  I mean, like I say, it's not worth it. I mean, this -- 
this DWI has affected more than just my job. I mean, it's affected my TCLEOSE. 
I may lose my TCLEOSE. 
 

Q. What's that? 
 
A. My police officer certification, because I am a certified police officer. 

I've got my credentials and everything, and this could affect that, also. I mean, I 
could lose my peace officer's license over this, also.  It's not just my job. It will 
affect my whole life, not just here at work. 

 
Id. at 77-78.  His mother also testified that she believed it was his intention to not drink in the 
future, as did his friend of 17 years, who testified that the individual seems sincere in his 
intention and that he is confident that his friend will not drink in the future.  Id. at 19, 32-33. 
 

2. Expert Testimony as to the Individual’s Progress in Recovery and the Risk of 
Relapse 

 
While the lay witnesses at the hearing believe that the individual will not return to drinking, I 
give more weight on this issue to the opinions of the two experts who testified at the hearing, the 
individual’s EAP counselor and the DOE psychiatrist.  Both of these experts are uniquely 
qualified to address the regulatory factors discussed above, including the ultimate issue in this 
case, the “likelihood of recurrence,” i.e., the likelihood that the individual will return to using 
alcohol in the future. 
 

a. The Testimony of the Individual’s EAP Counselor 
 
As noted above, the individual, after reporting his DWI arrest to his employer on January 4, 
2007, took the initiative in working toward rehabilitation or reformation by contacting his 
employer’s Employee Assistance Program. The individual’s EAP counselor, a Licensed 
Professional Counselor and Licensed Chemical Dependency Counselor, testified that the 
individual “self-referred and made an appointment and came in.” Id. at 81.  At their first meeting 
on February 28, 2007, the EAP counselor recommended that the individual attend an alcohol 
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education class, which met for 16 hours over two days, and which he completed.  Id. at 66, 83, 
87-88.  She also recommended that he abstain from alcohol.   Id. at 87.  
 
In May 2007, after the EAP counselor learned that he drank alcohol on one occasion in March 
2007, she recommended that the individual participate in an “intensive outpatient program” 
which met daily from Mondays thorough Thursdays for a total of approximately 50 hours over 
five weeks.  Id. at 61-62, 83, 88.  This program was followed by “aftercare,” which consists of 
weekly meetings that the individual was still attending at the time of the hearing.  The EAP 
Counselor oversees both the intensive outpatient and aftercare program, and stated that the 
individual’s participation in aftercare has been “regular” and that “he has participated well, 
according to the reports that I've received from the treating staff.”  Id. at 83.  Finally, the EAP 
counselor personally meets with the individual on a monthly basis. 
 
The EAP counselor agreed with the treatment recommendations of the DOE psychiatrist, which 
are discussed below.  She believes the individual has benefited from the treatment he has 
received up to the time of the hearing, and recommended that the individual continue to attend 
weekly aftercare sessions and meet with her monthly until he has achieved one year of 
abstinence.  Id. at 85-86, 91.  The EAP counselor recommends that the individual abstain from 
using alcohol in the future, and testified that “his ability to maintain abstinence is good.”  Id. at 
92-93. 
 

b.  The Testimony of the DOE Psychiatrist 
 
In her report dated May 7, 2007, the DOE psychiatrist opined that the individual had not shown 
adequate evidence of rehabilitation or reformation at the time of the psychiatric evaluation, 
because the individual had not completed substance abuse counseling and “did not show 
convincing evidence that he had been educated enough on the risks related to excessive alcohol 
use or alcohol abuse.”  DOE Exhibit 7 at 16.  The DOE psychiatrist recommended in the 
psychiatric report that the individual “complete a minimum of 50 hours of a professionally led 
substance abuse treatment program, for a minimum of six months, including what is called 
‘aftercare’ and be completely abstinent during the duration of the program.”  Id. 
 
At the hearing, the DOE psychiatrist was asked about the fact that the individual has consistently 
maintained, including at the hearing in this matter, that he does not have a “problem with 
alcohol,” though he acknowledges that alcohol has “obviously” caused problems in his life.  Tr. 
at 68.  For example, in his hearing testimony, the individual stated that “it's not just black and 
white as far as people having alcohol problems. . . .  [W]hen you can't control your drinking is 
pretty much what it boils down to, is where you have to have it even regardless of what the 
circumstances are.”  Id. at 79. 
 
The DOE psychiatrist acknowledged that it “is troubling when someone who has had a DWI will 
continue to insist that they do not have a problem.”  Id. at 100.  However, the psychiatrist did not 
characterize the individual’s attitude as one of denial, but rather a matter of how the individual 
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defines having an alcohol “problem,” taking into account the individual’s education, intellectual 
capacities, social background, and cultural factors. 

 
I believe this is what he said today when you asked him, he said, "Well, it's not 
just black and white. When you cannot control your drinking, when you have to 
have it" -- well, that's what he considered a problem. 
. . . . 
 
[I]f that is his definition of a problem, then he's correct, he does not have a 
problem, because we've already established that his problem is not that kind.  The 
problem that he was referring to is someone with alcohol dependence. 

 
Id. at 100-01.  The DOE psychiatrist concluded that she did not “think that his words truly reflect 
his attitude.  I think, in this particular case, the [individual]'s behavior might reflect more his true 
attitude.  In other words, the fact that he has chosen not to drink, . . .”  Id. at 101.   
 
After hearing the testimony from all of the other witnesses at the hearing, including that of the 
EAP counselor, the DOE psychiatrist testified that the individual “definitely” had shown 
“sufficient evidence for me to conclude that he has adequate evidence of rehabilitation and 
reformation.”  Id. at 108.  As for the individual’s prognosis, the psychiatrist opined that the 
individual “has a low probability of relapse in the immediate foreseeable future.”  Id. at 109. 
 
D. Hearing Officer Evaluation of Evidence 
 
The decision of a hearing officer in a Part 710 case is a predictive assessment, in this case an 
assessment of the likelihood that the individual will use alcohol in the future, and that such use 
will negatively impact his judgment and reliability.  It is clear to me that the individual and his 
family and friends sincerely believe that he will not return to drinking.  Although such a positive 
outlook might be expected from those close to the individual, their opinions are bolstered by that 
of both the EAP counselor and the DOE psychiatrist, whose testimony I found to be well-
founded and persuasive.   
 
As noted above, the individual does not have a long history or ingrained pattern of alcohol-
related problems in his past.  There are, in fact, only two alcohol-related incidents, separated by 
over a decade, the most recent being his December 2006 DWI.  Moreover, it is to the 
individual’s credit that, as discussed above, he proactively sought out the help of his employer’s 
Employee Assistance Program immediately after reporting his DWI, and has by all accounts 
been very positive and forthright in his dealings with DOE security and his employer.  He has 
followed the treatment recommendations of the EAP counselor and the DOE psychiatrist, 
including his completion of an intensive outpatient treatment program, consistent attendance at 
aftercare sessions, and monthly meetings with the EAP counselor.  As of the date of the hearing 
in this case, he had achieved eight months of sobriety, two months longer than the minimum 
recommended by the DOE psychiatrist, who concluded that he “definitely” had shown adequate 
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evidence of rehabilitation and reformation.  Based on all of the above, I am of the opinion that 
the risk of relapse for the individual going forward is low enough to warrant restoration of his 
access authorization.   
 
V. Conclusion 
 
Upon consideration of the record in this case, I find that there is evidence that raises a substantial 
doubt regarding the individual’s eligibility for access authorization.  However, I find that the 
concern raised by that evidence had been sufficiently mitigated.  I therefore conclude, “after 
consideration of all the relevant information, favorable and unfavorable,” that restoring the 
individual’s “access authorization would not endanger the common defense and security and 
would be clearly consistent with the national interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).   
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 24, 2008 
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Case Number:   TSO-0533 
 
This decision concerns the eligibility of XXXXXXXX (hereinafter referred to as "the 
Individual") to have his access authorization restored under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@1  For the reasons set forth below, I conclude that the 
Individual’s access authorization should not be restored. 
 
I. BACKGROUND  
 
On May 6, 2006, the Individual was arrested and charged with “Aggravated Driving a Motor 
Vehicle While Under the Influence of Liquor and/or Drugs.”  The Individual had been arrested 
for alcohol-related offenses on at least two prior occasions: in April 1981, he was charged with 
Driving While Intoxicated (DWI) and in March 1983, he was again charged with DWI.  This 
information raised substantial doubts about the Individual’s eligibility to maintain a DOE access 
authorization.  Moreover, the Individual had previously submitted two Questionnaires for 
National Security Positions (QNSP) and four Questionnaires for Sensitive Positions (QSP) in 
which he had failed to disclose the 1983 DWI.  The Individual had also been arrested on three 
other occasions: on September 3, 1981, he was charged with Battery; on November 12, 1988, he 
was charged with Involuntary Manslaughter, Negligent Use of a Firearm, and Illegal Use of 
Artificial Light; and in September 1999 he was charged with Illegal Cutting of Firewood.  
Accordingly, a Personnel Security Interview (PSI) of the Individual was conducted on November 
15, 2006.2  This PSI failed to resolve the security concerns raised by this information.  The 
Individual was then asked to submit to an examination by a DOE Psychiatrist. 
                                                 
1  An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization 
will be referred to in this Decision as an access authorization or a security clearance. 
 
2  The transcript of this PSI appears in the record as DOE Exhibit 5.  In addition, the record 
contains that transcript of a PSI conducted on August 17, 1993.  The August 17, 1993 PSI 
Transcript appears in the record as DOE Exhibit 6.  
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On January 23, 2007, the DOE Psychiatrist conducted a forensic psychiatric examination of the 
Individual.  The DOE Psychiatrist also reviewed selected portions of the Individual=s security 
file.  On January 24, 2007, the DOE Psychiatrist issued a report in which he stated that the 
Individual met the criteria for alcohol abuse set forth in Diagnostic and Statistical Manual of 
Mental Disorders, Fourth Edition-Text Revised (DSM-IV-TR).  DOE Psychiatrist=s Report of 
Examination at 7.  Observing that the Individual continued to use alcohol, the DOE Psychiatrist 
further opined that the Individual was not sufficiently rehabilitated or reformed to resolve the 
security concerns raised by his alcohol abuse. Id. at 9-10.3 
 
The Local Security Office (LSO) subsequently concluded that the Individual failed to resolve the 
substantial doubts about his eligibility for a DOE access authorization raised by his alcohol abuse 
diagnosis, failure to provide accurate information about his arrest record, and criminal record.  
Accordingly, an administrative review proceeding was initiated. See 10 C.F.R. ' 710.9.  The 
LSO issued a letter notifying the Individual that it possessed information that raised a substantial 
doubt concerning his eligibility for access authorization (the Notification Letter).  The 
Notification letter alleges that the Individual has:  
 

(1) Deliberately misrepresented, falsified, or omitted significant information from 
a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions, . . . on a matter that is relevant to a determination regarding 
eligibility for DOE access authorization, or proceedings conducted pursuant to 
Sec. 710.20 through Sec. 710.31,  10 C.F.R. ' 710.8(f) (Criterion F),  
 
(2) Engaged in any unusual conduct or is subject to any circumstances which tend 
to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to 
the best interests of the national security . . .  10 C.F.R. ' 710.8(l) (Criterion L), 
and 

 
(3) Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a 
board-certified psychiatrist or a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse, 10 C.F.R. ' 710.8(j) (Criterion J).   

 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter. This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the hearing, the LSO presented one witness: the DOE Psychiatrist.  The Individual presented 
                                                 
3  The DOE Psychiatrist opined that in order to establish rehabilitation or reformation from his 
alcohol abuse, the Individual must undergo out patient treatment of at least moderate intensity.  
The treatment program should include abstinence from alcohol and be of at least one year’s 
duration.  DOE Psychiatrist=s Report of Examination at 10. 



 3
no witnesses.  However, the Individual testified on his own behalf.  See Transcript of Hearing, 
Case No. TSO-0533 (hereinafter cited as ATr.@).  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this decision: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
A. Criterion F 
 
The Individual omitted the 1983 DWI in QNSPs that he submitted on February 14, 2007, and 
September 12, 2001, and on QSPs he submitted on February 28, 1995, November 16, 1994, 
July 27, 1993 and September 15, 1992.  Accordingly, the LSO properly invoked Criterion F. 
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual=s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing 
(Case No. VSO-0154), 26 DOE & 82,794 (1997),  aff=d, Personnel Security Review (Case No. 
VSA-0154), 27 DOE &83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I 
must exercise my common sense judgment in determining whether an individual=s access 
authorization should be granted after considering the applicable factors prescribed in 10 C.F.R. 
' 710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence 
of mitigation to resolve the security concerns raised by his omission.   
 
In the present case, the Individual has, during the PSIs, attributed his failure to disclose the 1983 
DWI to a lapse of memory. The Individual also testified at the hearing that the omission of the 
1983 DWI was an “honest mistake.”  Tr. at 34.  A careful review of the security disclosure forms 
shows that the Individual quite candidly supplied a great deal of derogatory information, 
including all his other prior arrests, in his answers to the questions propounded in the security 
disclosure forms.  Accordingly, based on my assessment of the Individual’s testimony and his 
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demeanor at the hearing, I find that the Individual did not intend to deceive the DOE 
when he omitted the 1983 DWI from the security disclosure forms he submitted.  Therefore, the 
security concerns set forth in the Notification Letter under Criterion F have been sufficiently 
mitigated. 
 
B. Criterion L 
 
In addition to three alcohol-related arrests, the Individual has been arrested for Illegal Cutting of 
Firewood, Battery, Involuntary Manslaughter, Negligent Use of a Firearm, and Illegal Use of 
Artificial Light.     
 
The Individual’s willingness to blatantly disobey the law on a recurrent basis raises grave doubts 
about his judgment, reliability and trustworthiness.  Such conduct shows a disregard for law, an 
inability or unwillingness to adhere to rules and regulations, as well as an inability to exercise 
good judgment.  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued by the Assistant to the President for National Security Affairs, The 
White House (December 29, 2005) (Adjudicative Guidelines) at Guideline J.  Accordingly, the 
LSO properly invoked Criterion L.  The Individual failed to submit any evidence or offer any 
testimony mitigating the security concerns raised by his criminal record.  That record shows a 
pattern of criminal misconduct by the Individual since 1981.  Since there is no evidence that the 
security concerns raised by the Individual=s misconduct have been mitigated by time or any other 
factor, they remain unresolved.   
 
C. Criterion J  
 
A reliable diagnosis of alcohol abuse raises significant security concerns under Criterion J.  See, 
e.g., Personnel Security Hearing, Case No. VSO-0079, 25 DOE & 82, 803 (affirmed by OSA, 
1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE & 82,771 (1995) (affirmed by 
OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, 25 DOE & 82,755; aff=d, 
Personnel Security Review, 25 DOE & 83,002 (affirmed by OSA, 1995).  In these proceedings, 
Hearing Officers have found that an individual=s excessive use of alcohol might impair his 
judgment and reliability, and his ability to control impulses.  These factors amplify the risk that 
an individual will fail to safeguard classified matter or special nuclear material.   
 
In the present case, the Individual disputes the DOE Psychiatrist=s diagnosis of alcohol abuse. Tr. 
at 37.  The Individual indicated that he did not believe he had a drinking problem “because I’ve 
gone through periods without it.”  Tr. at 36.  The Individual further testified that he had been 
screened for substance abuse problems and that the results of that screening did not indicate that 
he had problems with alcohol or any other drug.  Tr. at 33.  Most importantly, however, the 
Individual admitted that he is still drinking.  Tr. at 31.   
 
The DOE Psychiatrist testified that he had diagnosed the Individual with alcohol abuse.  Tr. at 6.  
He explained that the DSM-IV lists four criteria for an alcohol abuse diagnosis, and if any of 
these four criteria are met, the Individual meets the criteria for alcohol abuse.  Id.  The DOE 
Psychiatrist persuasively testified that the Individual met two of the four criteria.  Id.  
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Specifically, the DOE Psychiatrist testified that the Individual recurrently used alcohol in 
situations in which it was physically hazardous and had experienced recurrent alcohol-related 
legal problems, both of which are evidenced by the Individual’s multiple DWI arrests.  Tr. at 6-7.  
The DOE Psychiatrist testified that the Individual had neither shown rehabilitation nor 
reformation of his alcohol use, since he did not acknowledge that he had a problem with alcohol 
and continues to use alcohol.   
 
I am persuaded by the DOE Psychiatrist’s testimony, that the Individual has been properly 
diagnosed with alcohol abuse and continues to use alcohol.  Therefore, I find that he has not 
demonstrated rehabilitation or reformation from his alcohol abuse, or mitigated the security 
concerns attendant to his alcohol-related arrests.  Accordingly, I find that he has not resolved the 
security concerns raised under Criterion J.   
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criterion F.  However, he has not resolved the security concerns raised under 
Criteria J and L.  Therefore, the Individual has not demonstrated that restoring his security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, the Individual’s access authorization should not be restored.  The 
Individual may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 18, 2008 
 
 
 
 



*  The original of this document contains information which is subject to withholding from 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  August 21, 2007 
 
Case Number:  TSO-0534 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored at this time.   
 

I. BACKGROUND 
 
The Individual has been employed at a DOE facility in a position that requires him to hold an 
access authorization.  The Individual reported to the local security office (LSO) at his facility that 
he was arrested for Statutory Rape due to his sexual involvement with a 15-year-old female (“the 
adolescent”).  As a result, the Individual was the subject of a personnel security interview (PSI) 
in March 2006.  DOE Ex. 3. 
 
During the PSI, the Individual discussed the events leading to his arrest, and ultimately his 
indictment, for Statutory Rape.  The Individual stated that he met the adolescent in March 2005 
when he was temporarily living with his father.  He was 22 years old at the time.  Id. at 47.  She 
was a neighbor.  The Individual stated during the PSI that, although the adolescent never 
specifically stated that she was 18 years old, she led him to believe that she was.  Id. at 46.  The 
Individual stated that he and the adolescent had consensual sex twice.  Id. at 47.  When the 
adolescent’s father learned of the Individual’s sexual involvement with his daughter, he had the 
Individual arrested for Statutory Rape.  Id. at 49.   
 
In October 2005, the Individual was indicted for Statutory Rape, a charge to which he pled not 
guilty.  DOE Ex. 4.  In April 2007, the Individual entered a guilty plea to the statutory rape 
charge.  DOE Ex. 2.  Upon completion of a number of court-ordered requirements, including 
undergoing a psychological evaluation and paying a fine, the Individual was sentenced to one 
year of probation in his state’s judicial diversion program.  Id.; see also Indiv. Ex.         
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In July 2007, the DOE notified the Individual that his arrest for Statutory Rape and the resulting 
criminal proceedings created security concerns under 10 C.F.R. § 710.8(l) (Criterion L).  
Notification Letter, July 13, 2007.  Upon receipt of the Notification Letter, the Individual 
requested a hearing in this matter.  See Individual’s Letter, July 26, 2007.  In his response, the 
Individual stated that he ended the relationship in June 2006.  Id.  The Individual stated that he 
did not knowingly have sexual relations with a minor; he believed that the adolescent was 18 
years of age due to her appearance, actions, and overall demeanor.  Id.   
 
The DOE forwarded the request to the Office of Hearings and Appeals (OHA).  The OHA 
Acting Director appointed me to serve as the Hearing Officer.  A hearing was held in this matter.  
Both the Individual and the DOE counsel submitted documents.  At the hearing, the Individual 
presented his own testimony as well as the testimony of his wife, his father, his mother, his 
stepmother, his father-in-law, and a former employer.  The DOE counsel did not bring forth any 
witnesses.   
 

II. HEARING TESTIMONY 
 
A.  The Individual 
 
The Individual described his sexual involvement with the adolescent as “a lack in judgment.”  
Transcript (“Tr.”) at 99.  He stated, “maybe not in years, but in maturity and priorities, I was 
very young.  I was very immature.  My priorities have changed a great deal since then.”  Id.  He 
added that the incident and the resulting consequences have made him evaluate his priorities.  Tr. 
at 100.   
 
Regarding how he came to be involved with the adolescent, the Individual stated that, while the 
adolescent never explicitly told him her age, her actions led him to believe she was 18 years old.  
For example, he stated, “when I met her, she was walking around, smoking, and, you know, out 
in the neighborhood, so I’m thinking, you know, if she’s not 18, she’s not going to be out in … 
broad view of her parents and neighbors smoking.  And then she said, ‘Well, I went to the store 
and bought cigarettes,’ so I’m sitting here thinking she’s at least 18, if she’s going to the store 
and buying cigarettes.”  Tr. at 100.  The Individual stated that he knew the adolescent was in 
high school, but he thought she was an 18-year old senior, which was common in his hometown.  
Tr. at 101, 122.  The Individual also stated that the adolescent’s appearance led him to believe 
she was at least 18 years old.  Tr. at 106, 122.    
 
The Individual stated that he and the adolescent had sexual intercourse on two occasions in 
March  2005.  Tr. at 105, 124.  They ended their sexual relationship when they had a pregnancy 
scare.  Tr. at 105.  The Individual stated, “I realized that there was a potential that she could get 
pregnant, and I realized real quick that I didn’t want a baby with that girl … if you’re not willing 
to accept the consequences, you don’t need to be playing the game, I guess.  And that’s how I 
saw it.  I wasn’t willing to accept the consequences of her having a baby.”  Tr. at 105-106.  He 
stated that shortly after he ended his sexual involvement with the adolescent, her father became 
aware of the relationship.  Tr. at 104-105, 124.  The Individual stated that the adolescent had 
been involved with other men, but he “was the only one that was of age.”  Tr. at 108.  In the 
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Individual’s opinion, the adolescent’s father took his anger out on him “because [the Individual] 
was the only one that could take any heat for it.”  Tr. at 108-109.      
 
The Individual admitted that his father had warned him to avoid the adolescent but he ignored his 
father’s advice.  Tr. at 109.  The Individual stated that it was “the best piece of advice I never 
followed in my life.”  Id.  He added, 
 

I was young, and, like I said, at that age, you have a hard time thinking that – 
well, at that age, you think you know what’s going on, whether you really do or 
not, and you think it’s just – or I thought it was just one of those [parents] trying 
to reel you back things, and, of course, I was trying to pull away farther, so I just 
didn’t listen. 

 
Id.   He stated that he did not think his father meant that the adolescent was too young; he 
believed his father meant that the adolescent “was maybe the clingy kind of psycho girlfriend 
that you see on TV.”  Tr. at 123.  He believed his father “was being paranoid” and 
“overprotective.”  Tr. at 124. 
 
Regarding the criminal proceeding, the Individual stated that he pled guilty to the Statutory Rape 
charge and was entered into the state’s Judicial Diversion Program.  Tr. at 126-130.  The 
Individual stated that he originally pled “not guilty” to the charge, but he changed his plea 
because entering a “guilty” plea was a condition of being granted a judicial diversion.  Tr. at 130.  
As a result, his one-year prison sentence was suspended and he was placed on probation for one 
year.  If he complied with the requirements of his probation, his attorney could petition the court 
to expunge his record of both the guilty plea and the sentence.  Tr. at 132.  The Individual stated 
that it was his understanding that, if he violated the terms of the probation, he would then have to 
serve the one-year prison term.  Id.; see also Indiv. Ex. B.     
 
The Individual stated the incident was a lapse in judgment that would never recur in the future.  
Tr. at 140.  He added that he is very open about the incident with people and, therefore, he 
cannot be blackmailed.  Tr. at 140. 
 
B. The Individual’s Wife 
 
The Individual’s wife stated that while she and the Individual have known each other for about 
five years, they have been together for about 13 months, and married for five months.  Tr. at 8, 
10.  She stated that the Individual is a “good person to be around” and a “very nice, generous 
person.”  Tr. at 11.  She further described the Individual as “honest,” “very caring,” and “very 
trustworthy.”  Tr. at 12.  The Individual’s wife stated that the Individual told her about the 
statutory rape charge when they began dating, adding “he was very open.”  Tr. at 12.  She stated, 
“I was kind of shocked at first, really, but I didn’t think anything bad about him.  I mean, people 
make mistakes all the time.”  Id.  She stated that the Individual told her that he had become 
involved with the adolescent and later learned that she was 15, nearly 16, years old.   Tr. at 17.  
She added that the Individual recognized his mistake in believing the adolescent was over 18 and 
accepted responsibility for the situation.  Tr. at 20-21. 
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The Individual’s wife stated that the Individual has never given her a reason not to trust him.  
She stated, “he’s been very open and very honest about everything, since the beginning.”  Tr. at 
13.  She added that there had been times when it may have been more convenient for the 
Individual to lie to her, but he was always honest with her.  Tr. at 15.  The Individual’s wife 
stated that the Individual spends his free time with her and that they spend a lot of time with their 
families.  Tr. at 18.   
 
According to the Individual’s wife, the Individual has good judgment.  She stated that he has 
used his good judgment in maintaining the family finances and in the way he handled the 
criminal charges against him.  Tr. at 16-17.  She added that she does not believe the Individual is 
gullible or more trusting of others than most people.  Tr. at 18. 
 
C. The Individual’s Father  
 
The Individual’s father stated that the Individual never denied the incident involving the 
adolescent.  He stated, “[the Individual] told the truth about it, you know.  He’s never tried to 
hide it.”  Tr. at 26.  He added that once the Individual learned that law enforcement wanted to 
question him in connection with the statutory rape charges, “he turned [himself] in.”  Id.  The 
Individual’s father believed the Individual’s sexual involvement with the adolescent was a lack 
of maturity and stated that he believed that the Individual “has matured a lot since this happened 
… he’s grown up a lot.  This has scared him to death.  And he’s really had to think about things.”  
Id.   
 
The adolescent lived in the Individual’s father’s neighborhood.  Tr. at 27.  The Individual’s 
father stated,  
 

I lived [in the same neighborhood as the adolescent], I was single at the time, and 
the girl came, her and a friend, selling candy for school.  And after I bought the 
candy from her, she would come back and knock on my door.  And I would 
answer the door, and she’d go, ‘what are you doing?’ I said, ‘watching TV.’ She’d 
stand there.  And I said, ‘well I got to go back in.’  So I knew the girl was bad 
news.     

 
Tr. at 27-28.  The Individual’s father stated that he told the Individual that the adolescent “was 
trouble” and that the Individual should stay away from her.  He added, however, that he knew the 
adolescent was under 18 but he did not discuss her age with the Individual.  Tr. at 28.    He 
added, “[the adolescent] looked older … but I knew she was still in high school … she acted like 
she was underage [and was] immature.”  Tr. at 28-29.  The Individual’s father stated that the 
adolescent would often stop by his house.  He stated, “I’d answer the door, I felt that she would 
want me to invite her in.  And she would be on my doorstep when I’d come home from work and 
just things like that that she had no business [doing].”  Tr. at 29.  The Individual’s father believed 
that if he had not ignored the adolescent, she would have “propositioned” him.  Id.  He added 
that the adolescent had a bad reputation in his neighborhood and that she was known for being 
promiscuous.  Tr. at 30-31.   
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The Individual’s father stated that the Individual moved out of his home shortly after the incident 
with the adolescent.  Tr. at 32.  He stated that he believed the Individual showed good judgment 
in the way he handled the situation.  He stated, “[the Individual] went to the police and, you 
know, he told them the truth.”  Tr. at 34.  The Individual’s father stated that the Individual 
“realizes in hindsight that he needs to be more careful in his judgment.”  Tr. at 35.  The 
Individual’s father believed the Individual is “a trusting person” and may have a tendency to be 
too trusting of others.  Tr. at 39.   
 
D.  The Individual’s Mother             
 
The Individual’s mother and father have been divorced for about 20 years.  Tr. at 43.  She stated 
that she interacts with the Individual almost daily.  Tr. at 44.  The Individual’s mother lived with 
the Individual shortly after the incident with the adolescent.  She stated, “he was very worried, 
very concerned.  He didn’t know … how he was going to handle the situation.”  Id.  The 
Individual’s mother described the Individual as “very thoughtful” and stated, “he’s always been 
very dependable and reliable and trustworthy.”  Tr. at 47.  For example, she stated that when the 
Individual was in high school and the family was under some financial strain, the Individual 
worked in order to contribute to the family income.  Tr. at 47.  She stated that the Individual “is a 
good person, he’s a hard worker, and his judgment is very good.”  Tr. at 48.  The Individual’s 
mother added that she did not believe it was easy to fool the Individual, in general.  However, 
she stated that he may be too trusting of others, adding “he tries to look for the good in people 
[rather] than the bad.”  Tr. at 52-53.  
 
E. The Individual’s Stepmother 
 
The Individual’s stepmother has known the Individual for 15 years.  Tr. at 71.  She stated that 
although she is now divorced from the Individual’s father, she and the Individual still have a 
close relationship.  Tr. at 71.  The stepmother stated that she had seen the adolescent when she 
dropped the Individual’s younger brother off at the Individual’s father’s home for the weekend.  
Tr. at 74.  The stepmother described the adolescent as “tall” and “very curvaceous” and stated 
that she believed the adolescent was “anywhere from 17 to 19” years old.  Tr. at 75.   
 
The Individual’s stepmother stated that the Individual “has grown up an incredible amount” as a 
result of the incident with the adolescent.  Tr. at 84.  She stated that prior to the incident the 
Individual was “a bit immature” but generally had good judgment.  Tr. at 85-86.  She added, “I 
think his maturity level since all this has happened has increased tremendously, because it’s 
forced him to look at some of the consequences that can come from a mistake, and all of the 
ramifications that come with it, and how completely life-changing one decision can be.” Tr. at 
86.  Regarding whether she believed the Individual was naïve or too trusting of others, the 
Individual’s stepmother stated that the Individual “looks [for] the best in people.”  Id. 
 
F. The Individual’s Father-in-Law  
 
The Individual’s father-in-law is a full-time pastor.  Tr. at 117.  He stated that he was aware of 
the Individual’s guilty plea to the statutory rape charge and that he spoke with the Individual 
regarding the incident and its consequences.  Tr. at 115, 117.  He stated that he believed the 
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Individual has “truly learned from and seen the effect of what the bad judgment in the past has 
done to the point that it’s like you don’t know what you have until you don’t have it [any] longer, 
and it just really makes you grow up real quick.”  Tr. at 116.  The father-in-law added that he has 
seen “a commitment in [the Individual’s] life to do things better.  He’s become more 
conscientious.  I think he has a lot of things going for him.”  Tr. at 116-117.  He added that he 
believed the Individual demonstrated great maturity in “stepping forward and taking 
responsibility [for] his relationship [with the adolescent] … stepping forward and even taking 
responsibility for his actions and not trying to skirt the issues, [not] try to cover the issues.”  Tr. 
at 119.  He added,  
 

It shows maturity to me when someone is able to face their situation head on and 
admit that situation and deal with it, and even seek the counsel, whatever is 
needed to improve their situation from where they were … [the Individual is] 
looking to better his life, he’s looking to provide for his family, he’s looking to 
do, I think, the positive things…. 

 
Tr. at 119-120. 
 
G. The Individual’s Former Employer 
 
The Individual’s former employer owns a construction company.  Tr. at 59.   He described the 
Individual as “an excellent worker” who was “very dependable.”  Tr. at 61.  He stated that he 
always saw the Individual use good judgment in the workplace.  For example, he did not violate 
any safety procedures and he reported safety violations to his management.  Tr. at 62.  The 
former employer stated that, as part of the job, his employees go into other people’s homes.  He 
stated that he often sent the Individual on those jobs because he knew the Individual was 
trustworthy.  Tr. at 63-64.  The former employer stated that the Individual informed him of the 
incident involving the adolescent and the resulting criminal charge.  Tr. at 67.  He stated that it 
did not affect his opinion of the Individual at all.  Id.         
              

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization, also referred to 
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An 
individual is eligible for access authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan, 
484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test 
indicates that “security clearance determinations should err, if they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
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information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
The derogatory information concerning Criterion L centers on the Individual’s sexual relations 
with the adolescent, the resulting criminal charge of Statutory Rape, and the Individual’s guilty 
plea to the charge.  Criterion L concerns conduct tending to show that the Individual was “not 
honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the individual to act 
contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).  There is no question 
that the Individual’s sexual involvement with the adolescent, in addition to being illegal, 
constituted a lapse in judgment.  The Criterion L concern is that, in having sexual relations with 
the adolescent, the Individual did not exercise the type of judgment and caution the DOE expects 
of individuals holding security clearances and that he may not do so in the future.  Given the 
circumstances of this case, I find that the LSO had ample grounds for invoking Criterion L.  
Thus, the only issue to be resolved is whether the security concern has been adequately 
mitigated.  
 
After careful reflection on the record in this case, I am unable to conclude that the Individual’s 
clearance should be restored at this time.  In personnel security proceedings where an 
Individual’s behavior has called into question his judgment and reliability, our previous cases 
have stated that a subsequent pattern of responsible behavior is of vital importance to mitigating 
those concerns.  See Personnel Security Hearing, Case No. VSO-0499, 28 DOE ¶ 82,850 (2002).  
Guideline J of the Adjudicative Guidelines also sets forth various circumstances which may 
serve to mitigate security concerns raised by criminal behavior.  The circumstances include the 
passage of time, the unlikelihood that the behavior will recur, and remorse.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House (“the Adjudicative Guidelines”), Guideline J, ¶ 32.   
 
In this case, more than two years have passed since the Individual’s sexual involvement with the 
adolescent.  The Individual admitted he had engaged in a sexual relationship with the adolescent, 
acknowledged that he used poor judgment in becoming sexually involved with her, and accepted 
the legal consequences for his actions. According to his testimony and that of each of his 
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witnesses, the criminal proceeding that resulted from his sexual involvement with the adolescent 
caused the Individual to “grow up” and become more mature.  These are mitigating factors.   
 
On the other hand, the Individual ignored the advice of his father and had a sexual relationship 
with someone he knew was still in high school.  The Individual’s assertion that, based on the 
adolescent’s appearance and actions, he thought she was an 18-year-old senior in high school 
when he became involved with her is not entirely persuasive.  However, even if the Individual’s 
assertion is true, it simply demonstrates that the Individual gave little consideration at the time to 
whether the adolescent was too young to be involved with him.  Had he thought the matter 
through and exercised the judgment expected of security clearance holders, he should have 
realized that, knowing that she was still in high school, it was more likely than not that the 
adolescent was underage and he should have acted accordingly.   
 
Regardless of whether the Individual reasonably believed the adolescent was at least 18 years old 
prior to his sexual involvement with her, the fact remains that the Individual, 22 years old at the 
time, was old enough to exercise a greater degree of caution than he did in choosing a sexual 
partner.  In addition to his lack of caution in that regard, several of the witnesses stated that the 
Individual may be too trusting of others in general and that he “looks for the best” in people.  
While this may be a favorable quality, it creates a concern that the Individual may, in the future, 
place himself in a situation where he is too trusting of individuals who may have less than 
honorable intentions.   
 
Although there are no further incidents of bad judgment on the part of the Individual in the 
record, a relatively short time has passed since the Individual’s sexual involvement with the 
adolescent.  Given the gravity of the Individual’s lapse in judgment and the resulting 
consequences of that lapse, there has simply been insufficient time since the incident for the 
Individual to have established a pattern of responsible behavior and good judgment adequate to 
mitigate the security concerns in this case.  See Personnel Security Hearing, Case No. TSO-
0505, 29 DOE ¶ 83,074 (September 25, 2007).   

 
V. CONCLUSION 

 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
regarding the Individual’s eligibility for a security clearance under Criterion L.  I also find 
insufficient evidence in the record to fully resolve that concern.  Therefore, I cannot conclude 
that restoring the Individual’s access authorization “would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, I conclude that the Individual’s access authorization should not be restored at this 
time.   
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The parties may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. § 710.28.  
 
 
 
Diane DeMoura 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  February 25, 2008 
 
 
 
 
 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
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 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 22, 2007 
 
Case Number:   TSO-0535 
 
This Decision concerns the eligibility of xxxxxxxxxxxxxxxx (hereinafter referred to as 
“the individual”) to hold an access authorization under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the individual’s access 
authorization should not be granted. 
 
I. Background 
 
The individual is an applicant for a DOE security clearance. During an investigation into 
the individual’s background, the Local Security Office (LSO) learned from credit reports 
that the individual had failed to reveal several of her delinquent accounts on her 
Questionnaire for National Security Positions (QNSP), and to the investigator from the 
Office of Personnel Management (OPM). Over a period of 14 months in 2005 and 2006, 
the LSO met with the individual twice, and issued her a Letter of Interrogatory, all in an 
effort to discern whether the individual’s financial situation had improved. In 2006, the 
individual directed a friend to alter billing invoices in order to reflect lower balances on 
the individual’s accounts than the actual balances. The individual then submitted these 
altered invoices to the LSO as evidence that she was satisfying her outstanding debts.  
 
In July 2007, the LSO advised the individual in a Notification Letter that it possessed 
reliable information that created a substantial doubt regarding her eligibility to hold a 
security clearance. In an attachment to the Notification Letter, the LSO specifically 
enumerated the derogatory information at issue and stated that the information fell within 
the purview of two potentially disqualifying criteria set forth in the security regulations at 
10 C.F.R. § 710.8, subsections (f) and (l) (hereinafter referred to as Criteria F and L 
respectively).2   
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 

2  Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National 
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Upon her receipt of the Notification Letter, the individual exercised her right under the 
Part 710 regulations by requesting an administrative review hearing. The Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations. At the 
hearing, four witnesses testified. The LSO called two witnesses and the individual 
presented her own testimony and that of one additional witness. In addition to the 
testimonial evidence, the LSO submitted 10 exhibits into the record; the individual 
tendered none.  
 
II. Regulatory Standard 
 
A.      Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests.  This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring her access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
individual is afforded a full opportunity to present evidence supporting her eligibility for 
an access authorization.  The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after  
 
 

                                                                                                                                                 
Security Positions, a personnel qualifications statement, a personnel security interview, written or oral 
statements made in response to official inquiry on a matter that is relevant to a determination regarding 
eligibility for DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.30.” 
10 C.F.R. § 710.8(f). Criterion L relates in relevant part to information that a person has “[e]ngaged in any 
unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the 
national security  . . .” 10 C.F.R. § 710.8(l). 
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consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 
 
III.         Findings of Fact  
 
The individual has experienced considerable difficulty in managing her personal 
finances. The individual has been evicted twice for nonpayment of rent, has had her car 
repossessed, and has neglected to pay her bills to the point where she has multiple unpaid 
collection accounts.  Exhibit (Ex.) 8 at 13-14, 33, 85, 92, 93.  
 
When the individual applied for a DOE security clearance in July 2004, she completed a 
QNSP in which she revealed some, but not all, of her financial delinquencies. See Ex. 4. 
The delinquencies that she omitted from the 2004 security form included: (1) $2,105 for 
past due rent on one apartment; (2) $780 to Bank of America; (3) $568 to a retail 
establishment; (4) $231 to Sprint; (5) $227 to Verizon; and (6) $2,259 for past due rent 
on a second apartment. When the individual met with the investigator from the OPM in 
January 2005, she related that her “financial situation was in good standing.” Ex. 8 at 95.  
The individual’s credit report dated September 4, 2004, however, reflected eight 
collection accounts, ranging in dates from December 1998 to September 2002. Ex. 9.  
 
During a Personnel Security Interview (PSI) in 2005 (2005 PSI), the individual stated that 
she would contact her creditors, would make arrangements to satisfy her delinquencies, 
and would then provide documentation to the DOE.  Ex. 8 at 93. On nine occasions 
following the 2005 PSI, the LSO either contacted the individual or attempted to contact 
her to determine what, if any, efforts she had made to address her delinquent accounts. 3 
Hearing Transcript (Tr.) at 34-36. On April 29, 2005 and May 5, 2005, the individual 
again told the LSO that she had made payment arrangements on all her accounts, and 
would provide documentation to the LSO to show that she was making payments on 
those accounts. Id. at 34. When the LSO received no documentation, it contacted the 
individual on May 19, 2005.  Id.  This time the individual claimed that she would pay one 
of her past due accounts and would fax the documentation to the LSO the next day. Id. 
The individual failed to provide the requisite documentation to the LSO. The LSO 
extended the deadline twice more, ultimately setting a final date of May 5, 2006. Id. at 
35. Five days after her final deadline, the individual faxed three financial documents to 
the LSO which appeared to have been altered. The LSO subsequently confirmed with the 
creditors that the documentation submitted by the individual was erroneous and this 
confirmation set the stage for a second PSI with the individual. 
 
On June 20, 2006, the LSO conducted another interview with the individual (2006 PSI) 
during which she admitted that she had instructed one of her friends to alter the financial  

                                                 
3   The contacts or attempted contacts occurred on April 29, 2005, May 5, 2005, May 19, 2005, May 23, 
2005, May 25, 2005, June 1, 2005, June 8, 2005, October 17, 2005, and April 28, 2006.  
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documents to reflect outstanding balances which were lower than the actual balances,4 
and that she personally had faxed the falsified documents to the LSO. Ex. 5 at 72-89.  
 
Prior to the hearing, the LSO obtained a new credit report on the individual. The new 
credit report dated November 13, 2007, revealed one new outstanding account for $95, a 
new car loan in the amount of $19,000, and a joint mortgage in amount of $300,000. 
Ex.10. 
 
IV.        Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).5 After due 
deliberation, I have determined that the individual’s access authorization should not be 
granted.  I cannot find that such a grant would not endanger the common defense and 
security and would be clearly consistent with the national interest. 10 C.F.R.  § 710.27(a). 
The specific findings that I make in support of this decision are discussed below. 
 
A. Derogatory Information and Associated Security Concerns  

 
As previously noted, the LSO cites two potentially disqualifying criteria as the bases for 
suspending the individual’s security clearance, i.e., Criteria F and L. With regard to 
Criterion F, the LSO provides the following information. First, it alleges that the 
individual deliberately failed to disclose all of her financial delinquencies on her QNSP. 
Second, it claims that the individual misled the OPM investigator regarding the state of 
her finances. Third, it contends that the individual misrepresented her intentions to the 
LSO when she repeatedly told them that she would make arrangements to satisfy her 
delinquencies. Fourth, it submits that the individual tendered falsified financial 
documents to the LSO in an effort to mitigate the financial concerns at issue. Fifth, it 
asserts that the individual initially lied to the LSO in the June 2006 PSI when the LSO 
first confronted her with the altered documents. In each of the examples cited above, the 
individual deliberately provided false or misleading information concerning relevant facts 
to an investigator and a security official. I find that the individual’s failure to provide full, 
frank and truthful responses on her security form and in her two PSIs, as well as her 
submission of falsified documents to the LSO, raises questions about her reliability, 
trustworthiness and ability to protect classified information. See Guideline E (15) of the  

                                                 
4  One of the altered delinquent account statements showed a balance of $14.53, when in actuality the 
balance was $615.69. The second altered delinquent account statement showed a balance of $9.16, when 
the correct balance was $130.72.  Finally, the third delinquent account statement showed a balance of 
$231.78 with the notation that a payment of $115.89 had been received, when in fact it had not. Ex. 5. 
 
5   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for his 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
 



 5

Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House (Adjudicative Guidelines).   
 
As for its reliance on Criterion L in this case, the LSO cites the individual’s inability to 
manage her finances in a responsible manner, her failure to pay her outstanding debts in a 
timely manner, and her misrepresentations to the LSO about her intentions to satisfy her 
debts. I find that the individual’s conduct in this regard may indicate poor self-control, 
lack of judgment, or unwillingness to abide by rules and regulations, all which call into 
question her reliability, trustworthiness and ability to protect classified information. See 
Id. at Guideline F of the Adjudicative Guidelines. 
 
 B. Mitigating Evidence 
 
1. The Individual’s Testimony 
 
At the hearing, the individual explained in detail how she had accumulated the 
outstanding debt that is at issue in this proceeding. Tr. at 84-130.  She admitted that, 
despite her best intentions, her current income does not allow her to reduce her 
outstanding debt by any significant amount. Id. at 123.  She then related that she hopes 
she might be able to pay her debts and wipe the slate clean once she receives her tax 
refund. Id. at 143.  
 
With regard to her omissions on the QNSP, she provided two explanations. First, she 
stated that she did not consult any documents before completing the security form. Id. at 
132-133. Second, she stated that she decided not to disclose some of her debts because 
the debts did not total “thousands of dollars.” Id. at 133. As for her statement to the OPM 
investigator that she was in good financial standing, she claimed that she believed that 
she was in good financial standing at the time. Id. She admitted, however, that she knew 
she had outstanding collection accounts with the Bank of America and a retail 
establishment when she met with the OPM investigator. Id.  As for the alteration of the 
financial documents, she testified that she had directed her friend to alter the financial 
documents and that she had knowingly submitted those altered documents to the LSO. Id.  
She further testified: “I know it’s too late to ask for forgiveness for basically altering, the 
deceiving, the lying about the documents.” Id. 143. She added that at the time she 
engaged in the conduct, she “wasn’t even thinking.” Id. She concluded her testimony by 
stating that she knows she needs to cut expenses so she can pay off her debts and rebuild 
her credit. Id. at 144. 
 
2.  Former Supervisor’s Testimony  
 
The individual’s former supervisor testified that she supervised the individual for a period 
of three years beginning in April 2004. Id. at 69. The former supervisor has a personal 
friendship with the individual outside of work. Id. at 70. It is the former supervisor’s 
opinion that the individual does not live beyond her means, but that it is difficult for her 
financially to be raising four children as a single parent without much child support. Id. at 
71, 77. The former supervisor related that the individual is reliable, trustworthy and a 
great employee. Id. at 74-75. 
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C.  Hearing Officer Evaluation of Evidence 
 
After carefully reviewing the documentary and testimonial evidence, I find that the 
individual has failed to present any probative evidence to mitigate the security concerns 
at issue in this case. Regarding the Criterion L concerns, I find that the individual’s 
financial quagmire is even worse now than it was at the time that the Notification Letter 
was issued. Specifically, she has purchased a car and has payments on a $19,000 
automobile loan. In addition, she is now the joint owner of her parents’ home and is 
legally responsible for a mortgage of $300,000. Moreover, three of the individual’s 
creditors have written off her debts, 6 she has an outstanding medical bill in collection, 
and she might owe past-due rent on a third apartment. Tr. at 130.    
 
In other administrative review cases involving documented cases of financial problems, 
Hearing Officers have held “that once a pattern of financial irresponsibility has been 
established, it is the individual’s burden to demonstrate a new pattern of financial 
responsibility.” See Personnel Security Hearing (Case No. TSO-0508), 
http://www.oha.doe.gov./cases/security/tso0508.pdf; Personnel Security Hearing (Case 
No. TSO-0288), http://www.oha.doe.gov/cases/security/tso0288.pdf ; Personnel Security 
Hearing (TSO-0217), http://www.oha.doe.gov/case/security/tso0217.pdf.  In this case, the 
individual’s only plan to pay off her outstanding debt is to use her tax refund of an 
undetermined amount. First, I am not convinced that the individual will follow through 
on using her tax refund to eliminate her past due collection accounts in view of the 
numerous times in the past that she has reneged on her promises to the LSO to pay off her 
creditors. However, even if the individual were able to pay her past due collection 
accounts, she would still need a sustained period of paying her bills on a timely basis 
before I could consider her past pattern of financial irresponsibility to have been 
mitigated.  For these reasons, I find that the individual has not mitigated the security 
concerns associated with Criterion L. 
 
Regarding Criterion F, it is my assessment based on observing the individual’s demeanor 
at the hearing that she neither appreciates nor understands the seriousness of her financial 
predicament and, for this reason, felt justified in telling the OPM investigator that she 
was in good financial standing. At the hearing, the individual provided no credible 
explanation to mitigate her deliberate concealment of her financial situation from the 
OPM investigator and LSO security officials. In addition, the individual’s contrition for 
her actions in directing and submitting the altered financial documents is not sufficient to 
mitigate her actions under Criterion F.  The individual deliberately set out to deceive the 
LSO when she provided the altered documents. She perpetuated this deception when she 
failed to acknowledge her actions several times during the 2006 PSI when confronted by 
the LSO with questions about mismatched typeset on the documents. Her actions in this 
regard directly impugned her honesty, reliability, and trustworthiness and negatively 
impacted her ability to hold a DOE security clearance. 
   

                                                 
6    Those debts were in the amounts of $780.00, $568.00, and $231.00. 
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In sum, the individual has not met her burden of mitigating the security concerns at issue 
in this case.  Accordingly, I find that her security clearance should not be granted. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F and L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns advanced by the LSO. I therefore cannot find 
that granting the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should not be granted. The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 28, 2008 
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               November 28, 2007 
 
 DECISION AND ORDER 

    OFFICE OF HEARINGS AND APPEALS 
     
     Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 29, 2007 
 
Case Number:   TSO-0538 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” 1 In this Decision I will consider whether, on the basis of the testimony and 
other evidence in the record of this proceeding, the individual’s access authorization 
should be restored. As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the individual’s access 
authorization should not be restored.  
 
I. Background 
 
The individual has held a DOE security clearance for 24 years. Sometime in 2006, the 
individual assumed new job responsibilities that required his participation in the DOE’s 
Human Reliability Program (HRP).2 As part of the HRP application process, the 
individual completed and signed a Questionnaire for National Security Positions (QNSP) 
on November 14, 2006 (2006 QNSP).  In that 2006 QNSP, the individual revealed for the 
first time that he had used marijuana in 1992. This admission of illegal drug use and the 
individual’s failure to disclose this illegal drug use on security forms in 1997 and 2003, 
prompted the local DOE Security Office (LSO) to conduct two Personnel Security 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§  710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 

2   The HRP is a security and safety reliability program designed to ensure that individuals who occupy 
positions affording access to certain materials, nuclear explosive devices, facilities, and programs meet the 
highest standards of reliability and physical and mental suitability. See 10 C.F.R. § 712.1. Among the 
numerous requirements for participation in the HRP are the following: a level “Q” DOE security clearance, 
a psychological evaluation, initial and random drug and alcohol tests and successful completion of a 
counterintelligence evaluation, including a counterintelligence-scope polygraph examination.  See 
10 C.F.R. § 712.11(1), (7), (8), (9) and (10). 
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Interviews (PSIs) with the individual, one on March 26, 2007, and the other on March 28, 
2007.   
 
On June 28, 2007, the LSO initiated formal administrative review proceedings under 
10 C.F.R. Part 710 by issuing a Notification Letter to the individual advising that it 
possessed reliable information that created a substantial doubt regarding his continued 
eligibility to hold a security clearance. In an attachment to the Notification Letter, the 
DOE specifically enumerated the derogatory information at issue and stated that the 
information fell within the purview of three potentially disqualifying criteria set forth in 
the security regulations at 10 C.F.R. § 710.8, subsections (f), (k) and (l) (hereinafter 
referred to as Criteria  F, K and L respectively).3   
 
Upon his receipt of the Notification Letter the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. On August 29, 2007, 
the Acting Director of the Office of Hearings and Appeals (OHA) appointed me the 
Hearing Officer in this case. I subsequently convened a hearing within the time 
prescribed in the regulations. At the hearing, five witnesses testified. The LSO called one 
witness and the individual presented his own testimony and that of three other witnesses. 
In addition to the testimonial evidence, the LSO submitted 13 exhibits into the record; the 
individual tendered three exhibits. I closed the record in this case on November 5, 2007, 
when I received the hearing transcript (Tr.). 
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 

                                                 
3 Criterion F relates, in relevant part, to information that a person “[d]eliberately misrepresented, falsified, 
or omitted significant information from a . . . a Questionnaire for Sensitive National Security 
Positions . . ..” 10 C.F.R. § 710.8(f).  Criterion K concerns information that a person has “[t]rafficked in, 
sold, transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such 
as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by 
a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by Federal 
law.” 10 C.F.R. § 710.8 (k). Criterion L relates, in relevant part, to information that a person has 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual 
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary 
to the best interests of the national security  . . .” 10 C.F.R. § 710.8(l). 
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The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 
B. Basis of the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 
 
III. The Notification Letter and the Security Concern at Issue 
 
As previously noted, the LSO cites three potentially disqualifying criteria as the bases for 
suspending the individual’s security clearance, i.e. Criteria F, K, and L. To support its 
reliance on Criterion F, the LSO points to inconsistencies between the individual’s 
response to the illegal drug question on his 2006 QNSP and his response to that question 
on two other security forms. Specifically, on the QNSP executed by the individual on 
August 6, 1997 (1997 QNSP), he certified that (1) he had not used any illegal drugs 
within the last seven years, and (2) had never illegally used a controlled substance while 
possessing a security clearance. On the QNSP that he executed on September 17, 2003 
(2003 QNSP), the individual certified that he had never illegally used a controlled 
substance while possessing a security clearance.4 On his 2006 QNSP, however, the 
individual admitted that he had used marijuana in 1992 while holding a security 
clearance.  
 
From a security standpoint, false statements made by an individual in the course of an 
official inquiry regarding a determination of eligibility for DOE access authorization 
raise serious issues of honesty, reliability, and trustworthiness. The DOE security 
program is based on trust, and when a security clearance holder breaches that trust, it is 
difficult to determine to what extent the individual can be trusted again in the future. See 
e.g., Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 
(1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000); Personnel Security 
Hearing (Case No. TSO-0443), http://oha.doe.gov/cases/security/tso0443.pdf; Personnel 
Security Hearing (Case No. TSO-00415),  http://oha.doe.gov/cases/security/tso0415.pdf.   
 
 

                                                 
4  The individual responded negatively on his 2003 QNSP to the question asking whether he had used 
illegal substances within the last seven years. There is no issue about falsification regarding this response as 
the individual’s 1992 marijuana use occurred 11 years prior to 2003. 
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The LSO’s Criterion K concerns are predicated on the individual’s illegal drug use at 
various times between 1968 and 1992. In particular, the LSO cites as support for 
Criterion K the individual’s alleged one-time use of marijuana in 1992, his use of 
marijuana four times a month from 1968 to 1972, his use of LSD 12 times from 1968 to 
1969, and his illegal use of his wife’s prescription diet pills sometime in the 1970s. In 
addition, the LSO alleges that the individual continues to associate with persons who use 
illegal drugs, i.e., his son and his son’s friends.  
 
There are significant security concerns associated with past or current illegal drug usage. 
First, engaging in criminal conduct can raise questions about a person’s ability or 
willingness to comply with laws, rules, and regulations. See Guideline H of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005 by the Assistant to the President for National Security 
Affairs, The White House. Second, illegal drugs can impair a person’s judgment which, 
in turn, can raise questions about the person’s reliability and trustworthiness. Id.  
Moreover, from a common sense standpoint, a person’s reliability and trustworthiness is 
questionable when he or she knowingly associates with persons who use illegal drugs.   
 
As for Criterion L, the LSO alleges that the individual used marijuana while holding a 
DOE security clearance even though he knew that DOE prohibited this kind of conduct. 
The individual’s use of illegal drugs in express contravention of DOE’s policy against 
using illegal substances in all situations, especially while holding a security clearance, 
calls into question the individual’s judgment, reliability, trustworthiness and his ability to 
protect classified information. See id., Guideline E. 
 
IV. Findings of Fact 
 
The individual’s use of illegal drugs dates back almost 40 years. He admits regularly 
smoking marijuana four times a month between 1968 and 1972, using LSD 12 times in 
1968 to 1969 and taking his wife’s prescription diet pills sometime in the mid-1970s. Ex. 
12 at 14-19.  The individual contends that he stopped using illegal drugs sometime in the 
1970s when he and his wife started a family. Id. at 21. 
 
In 1983, the DOE granted the individual a security clearance in conjunction with his 
employment with a DOE contractor. Ex. 3. One night in February 1992, the individual 
agreed to meet his college-age son and his son’s friends for dinner at a restaurant. Ex. 12 
at 12-13. Prior to dinner, one of the son’s friends passed a marijuana cigarette in the 
restaurant parking lot, and the individual took what he claims to be “one puff” of the 
cigarette. Id. at 13.  The individual was 49 years old at the time. Ex. 7. 
 
Five years later in 1997, the individual completed a QNSP as part of a routine 
background reinvestigation. See Ex. 8. Question 24 (a) on the QNSP asks: “since the age 
of 16 or in the last 7 years, whichever is shorter, have you illegally used any controlled 
substance, for example, marijuana . . .” Id. The individual responded negatively to the 
question. Id. Question 24 (b) on the 1997 QNSP asks, in pertinent part,: “Have you ever  
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used a controlled substance while . . . possessing a security clearance . . .” Id. The 
individual also responded negatively to this question. 
 
During another routine reinvestigation in 2003, the individual completed a QNSP which 
inquired whether he had illegally used a controlled substance possessing a security 
clearance. See Ex. 7.  Again, the individual provided a negative response. 
 
On November 14, 2006, the individual completed a QNSP in connection with his 
application to be included in the DOE’s HRP. This time the individual responded 
affirmatively to the question whether he had ever illegally used a controlled substance 
while possessing a security clearance. Ex. 6. He explained on the QNSP that he had used 
marijuana one time in February 1992. 
 
V. Analysis 

 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. After 
due deliberation, I have determined that the individual=s access authorization should not 
be restored.  I cannot find that restoring the individual’s security clearance would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings I make in support of this 
decision are discussed below. 
 
Criterion F 
 
1. The Nature of the Falsifications 
 
The first issue to be resolved is whether the two falsifications at issue were deliberate or 
inadvertent. At the hearing, the individual offered three explanations for his inconsistent 
responses to the illegal drug question on his security forms. First, he testified that he did 
not equate taking one puff on a marijuana cigarette with using an illegal substance. Tr. at 
87.  Second, he claimed at the hearing that he had forgotten about his 1992 marijuana 
usage until he attended family therapy during his son’s inpatient drug treatment. Id. at 65, 
86-87. Third, he testified that he interpreted the question on the 2006 QNSP as asking 
whether he had ever possessed an illegal substance and, for this reason, responded 
affirmatively to the question. Id. at 83-84. He then explained that he knew his son had 
possessed illegal drugs while living in his home and he thought that his son’s illegal drug 
possession might vicariously be attributed to him. Id.  
 
None of the arguments presented by the individual persuade me that he inadvertently 
failed to disclose his illegal drug use on his 1997 and 2003 security forms.  First, his 
characterization of his marijuana use as “insignificant” and his concomitant 
rationalization that it need not be reported on the subject security forms does not negate 
the fact that he deliberated before choosing not to divulge what he thought was 
“insignificant” illegal drug use to the DOE.  Second, even though the individual’s wife 
corroborated her husband’s testimony that she and her husband attended family therapy 
in conjunction with their son’s inpatient drug treatment, I am not convinced that this 
experience triggered the individual’s recollection of his 1992 marijuana usage. The  
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individual’s wife testified that her husband never mentioned his 1992 drug use during the 
family therapy sessions.5 Moreover, had the individual’s memory been refreshed during 
those family therapy sessions in 2005,6 I would have expected him to promptly notify the 
DOE in 2005 that he had provided, under penalty of perjury, incorrect information on two 
security forms. Instead, he waited 18 months to correct the record on this matter. Finally, 
with regard to the individual’s third excuse, I find that no reasonable person with the 
individual’s education level and maturity would have misinterpreted the illegal drug 
question in the manner in which he claims.   
 
2. Mitigation 
 
Having found that the individual deliberately provided false information to the DOE on 
two separate security forms, I now must evaluate whether the individual has provided 
convincing evidence to mitigate the security concerns associated with his falsifications.  
 
The individual argued at the hearing that the DOE would never have found out about his 
illegal drug use had he not disclosed it on his 2006 security form and implied that I 
should credit him with voluntarily disclosing his past falsifications. Id. at 119. He also 
pointed to his purported unblemished 40-year employment history as a positive factor in 
his favor.  Finally, he testified that “it will never happen again.”  Id. at 102. 
 
As an initial matter, I am not convinced that the DOE would not have learned of the 
individual’s 1992 illegal drug use on its own. For example, during a routine background 
investigation, the individual’s son might have been interviewed and queried about his 
father’s past illegal drug use. Second, while the individual disclosed his 1992 illegal drug 
use on his 2006 QNSP, he did so only after being confronted with the choice of lying 
again to the DOE or revealing his past falsehoods. In other cases, Hearing Officers have 
held that the disclosure of a falsification was not at a clearance holder’s initiative because 
it was not made prior to his obligation to complete an updated security form. See 
Personnel Security Hearing, (Case No. VSO-0499) http://www.oha.doe.gov/cases/security/vso. 
0499.pdf.; Personnel Security Hearing, (Case No. VSO-049), 25 DOE ¶ 82,785 (1996), 
aff’d, Personnel Security Review, (Case No. VSA-0049), 25 DOE ¶ 83,011 (1996) 
(terminated by OSA, 1996).  
 
The individual’s uncorroborated testimony that he possesses an unblemished employment 
record, if true, is a positive factor in his favor. However, this fact alone does not outweigh 
the other negative factors in this case. Specifically, the individual had held a security 
clearance for nine years when he certified in writing, not once but twice, under penalty of 
perjury that he had truthfully completed the two security forms at issue. Moreover, at the 
time he lied to the DOE, the individual was a highly educated, mature person who 
certainly was aware of the consequences of his lying and the vulnerable position in which  

                                                 
5   The individual’s wife revealed that her husband only told her about his 1992 marijuana use two weeks 
before the hearing. Id. at  65. 
 
6   The individual could not remember at the hearing whether the family therapy occurred in 2005 or 2006.  
He submitted a post-hearing submission which showed that his son received inpatient drug treatment from 
April 21, 2005 to May 19, 2005. Ex. C.  
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he was placing himself. During the 14-year period that he concealed his illegal drug use 
from the DOE7, the individual was susceptible to blackmail, coercion and duress.   
 
With regard to the individual’s testimony that he will not lie again to the DOE, I do not 
find that this assurance is sufficient to mitigate the Criterion F concern at issue. In other 
cases involving verified falsifications, Hearing Officers have stated that a subsequent 
pattern of responsible behavior is of vital importance to mitigating security concerns 
arising from irresponsible behavior such as lying. See Personnel Security Hearing, (Case 
No. TSO-0394) http://www.oha.doe.gov/cases/security/tso0394.pdf, (six months of 
honest behavior not sufficient to mitigate dishonesty that spanned for nine months); 
Personnel Security Hearing, (Case No. TSO-0302); 
http://www.oha.doe.gov/cases/security/tso0302.pdf. (10 months of honest behavior not 
sufficient to mitigate falsehood that spanned 16 years); Personnel Security Hearing (Case 
No. VSO-0448), 28 DOE ¶ 82,816(2001) (affirmed by OSA 2001) (11-month period not 
sufficient to mitigate four year period of deception), Personnel Security Hearing (Case 
No. VSO-0440), 28 DOE ¶ 82,816 (2001) (affirmed by OSA 2001) (18 months of  
responsible, honest behavior sufficient evidence of reformation from dishonesty that 
spanned six months in duration), Personnel Security Hearing, (Case No. VSO-0289) 27 
DOE ¶ 82,823 (1999), aff’d Personnel Security Review, 27 DOE ¶ 83,025 (2000) 
(affirmed by OSA 2000) (19-month period not sufficient to mitigate lying on security 
form after a 12-year period of concealment).  In this case, the individual’s pattern of 
responsible conduct is measured beginning in November 2006 when he first admitted the 
truth to the DOE about his lying on the 1997 and 2003 security forms. I simply cannot 
find that the individual is rehabilitated from his nine years of deception by a period of one 
year of responsible, honest conduct. More time needs to elapse before I could make a 
predictive assessment that the individual has mitigated the security concerns associated 
with his past lying.     
   
Criterion K 
 
The individual testified that he has not used illegal drugs since 1992 and never intends to 
use them again. Tr. at 89. He explained that he has seen what drugs can do to a person 
and now realizes that he could have become a drug addict 40 years ago when he first 
began experimenting with illegal drugs. Id.  
 
The individual’s wife provided poignant testimony about the couple’s son who is a 
cocaine addict and how their son’s addiction has impacted their lives. Id. 75. She is 
certain that when the individual used marijuana recreationally with their son in 1992, the 
individual never foresaw that their son’s drug use would evolve into a drug addiction. Id. 
at 70. The wife testified that their son has been arrested three times in the last six months 
and that after their son’s last arrest, the individual decided to invoke “tough love” and not 
see their son again. Id. at 73. 
 

                                                 
7   The individual also concealed his 1992 illegal drug use from his wife and best friend, both of whom 
confirmed this fact at the hearing. Tr. at 45, 61. 
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One of the individual’s close friends of 25 years testified that he sees the individual most 
weekends and has never observed him using illegal drugs. Id. at 34, 43.  He opined that 
“doing illegal things is not [the individual’s] cup of tea.” Id. at 46. 
 
As an initial matter, I find that the individual’s drug use that occurred 35 to 40 years ago 
is so remote in time that its seriousness has been mitigated by the passage of time.  
Regarding the individual’s marijuana use in 1992, that usage is also not recent, having 
occurred 15 years ago. The circumstances under which the individual used marijuana, 
however, are troubling. The individual was 49 years old and was a DOE security 
clearance holder when he decided to share a marijuana cigarette with his college-age son 
and his son’s friends so he could “be part of their lives,” and “one of the guys.” Id. at 89. 
The individual’s lapse in judgment on this occasion certainly cannot be ascribed to his 
immaturity at the time. Furthermore, his lapse in judgment is serious given that he had 
held a DOE security clearance for nine years at the time and was well aware of the 
illegality of his actions.  
 
Nevertheless, the individual convinced me through his own testimony and that of his wife 
that there is little likelihood that he will use illegal drugs again. Both the individual and 
his wife have experienced pain and anguish as they struggle to cope with their son’s 
cocaine addiction. Moreover, they have witnessed in a very personal way how 
recreational drug use can spiral out of control into a serious drug addiction. Finally, the 
individual also testified convincingly that he does not associate with any of his son’s 
friends who are involved in illegal drugs. Id. at 93.  
 
After carefully weighing all the evidence, both favorable and unfavorable, I find that the 
individual has presented compelling evidence which mitigates the Criterion K security 
concerns at issue. 
 
Criterion L 
 
To mitigate the Criterion L concerns, the individual presented the testimony of his 
supervisor and his friend, both of whom testified that they trust him. Id. at 38, 54. In 
addition, the individual admitted at the hearing that he understood in 1992 that taking one 
puff of a marijuana cigarette was illegal under both federal and state law and a violation 
of DOE policy. Id. at 111. Under questioning at the hearing, he also admitted that he 
understood the DOE’s security concern that he would pick and choose which laws to 
comply with and therefore posed a risk to national security. Id. at 106. He added, 
however, that he takes his security clearance very seriously. Id. at 107.In evaluating the 
evidence on this matter, I considered that the individual’s violation of criminal law and 
DOE policy occurred 15 years ago and on only one occasion.  Against these two positive 
factors are the following negative ones.  First, the use of illegal drugs while holding a 
DOE security clearance is a very serious matter.  Second, the individual had held a DOE 
security clearance for nine years in 1992 when he elected to smoke marijuana.  Third, the 
individual was a mature person of 49 years when he used illegal drugs.  Fourth, the 
individual’s motivation for using marijuana was to be part of his college-age son’s life. 
Finally, I was not convinced from the individual’s testimony or demeanor that he would 
scrupulously follow all DOE rules in the future, including those that he deemed to be 
“insignificant.”  What I found lacking in the individual’s testimony was any element of  
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remorse for his past action, or any demonstrable conviction to comport his behavior 
beyond reproach.  In the end, I must err on the side of national security with regard to this 
issue before me and find that the individual did not present compelling evidence to 
mitigate Criterion L. 
  
V. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F, K and L.   
After considering all the relevant information, favorable and unfavorable, in a 
comprehensive common-sense manner, including weighing the testimony and other 
evidence presented at the hearing, I have found that the individual has brought forth 
compelling evidence to mitigate the Criterion K concerns only. He did not, however, 
bring forth sufficient compelling evidence to mitigate the security concerns advanced by 
the LSO under Criterion F and L. I therefore cannot find that restoring the individual’s 
access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I have determined that the individual’s 
access authorization should not be restored. The parties may seek review of this Decision 
by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28 
 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 28, 2007 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s.  
                                                                 March 14, 2008 
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This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (hereinafter “the 
Individual”) for access authorization.  This decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the Individual’s application for access 
authorization should be granted.  For the reasons detailed below, it is my decision that the 
Individual’s access authorization request should be denied.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable.  10 
C.F.R. § 710.7(a). 
 

II. BACKGROUND 
 
The Individual is an employee at a DOE facility. In February 2004, her supervisor requested that 
the Individual be granted a security clearance. As part of the Local Security Office’s (LSO) 
investigation, the Individual completed and submitted Questionnaires for National Security 
Position (QNSP) in January 2004, March 2005, September 2005 and January 2006. In addition, 
the LSO conducted Personnel Security Interviews (PSIs) with the Individual in March 2005 and 
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March 2007. The LSO discovered that the Individual had been a user of crack cocaine, while a 
federal employee, and had been arrested in April 1998 for Possession of a Narcotic Controlled 
Substance (crack cocaine).1  The LSO also discovered that the Individual, in lieu of adjudication 
of this arrest, had entered into a court-sponsored drug diversion and treatment program. In 
reviewing the evidence collected in its investigation, the LSO found that the Individual had 
failed to disclose in various QNSPs that she had been arrested for a drug related offense or that 
she had received treatment for a mental health problem. The LSO also found that the Individual, 
in her PSIs, had been less than truthful concerning the extent of her cocaine use. 
 
In July 2007, the LSO informed the Individual in a Notification Letter that her prior illegal drug 
use and her failure to be candid in her QNSPs and her PSIs concerning her illegal drug use, arrest 
and participation in a drug diversion and treatment program in the QNSPs, constituted 
derogatory information that created a substantial doubt as to her eligibility for an access 
authorization under 10 C.F.R. § 710.8(f) and (k) (Criterion F and Criterion K, respectively). 
Additionally, her admission that she purchased crack cocaine as a federal employee and her 
failure to provide accurate answers after signing Security Acknowledgement forms on  
January 12, 2004 and September 19, 2005, constituted derogatory information that created a 
substantial doubt as to her eligibility for an access authorization under 10 C.F.R. § 710.8(l) 
(Criterion L).2 July 2007 Letter from Manager, Personnel Security Division, to Individual 
(Notification Letter).  
 
A hearing was held in this matter.  At the hearing, DOE did not present witnesses. The Individual 
offered her own testimony, as well as that of her current spouse and two co-workers.  The DOE 
submitted 18 exhibits (Exs. 1-18) for the record. The Individual submitted three exhibits (Ind. 
Exs. A-C).  

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
The Individual has been employed by the Department of Energy since August 1987 as a 
procurement technician.  In 1996, the Individual began to use crack cocaine with her then-
husband. Ex. 17 at 38, 66.  During the time the Individual was using cocaine, she would typically 
be provided cocaine by others or she would provide money for its purchase by others. Ex. 17 at 
39-40. During 1996, the Individual was using cocaine every day. Ex. 16 at 53. In 1997, her use 
of cocaine had fallen to once or twice a month. Ex. 16 at 56. The Individual, however, in April 
1998, was observed by a police officer while attempting to purchase crack cocaine and was 

                                                 
1 “Crack” cocaine is the free base form of cocaine. 
2 Criterion F refers to derogatory information that indicates that an individual “deliberately misrepresented, falsified, 
or omitted significant information from . . .  a Questionnaire for  Sensitive (or National Security) Positions, [or]  . . .  
a personnel security interview, . . . made in response to official inquiry on a matter that is relevant to a determination 
regarding eligibility for DOE access authorization.” 10 C.F.R. § 710.8(f). Criterion K refers to information 
indicating that an individual has “[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or 
other substance listed in the Schedule of Controlled Substances . . . (such as marijuana, cocaine, amphetamines, 
barbiturates, narcotics, etc.).” 10 C.F.R § 710.8(k). Criterion L references information indicating that an individual is 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy. . . .” 10 C.F.R. § 710.8(l). 
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arrested and ultimately charged with Possession of a Narcotic Controlled Substance. Ex. 16 at 
50; Ex. 18 at 33. In adjudicating her case, the local court gave the Individual the opportunity to 
enter a state drug diversion treatment program whereby, if the Individual successfully completed 
the program, the charges would be dropped and all records pertaining to the arrest would be 
sealed. Ind. Exs. A, B. The diversion program consisted of individual and group counseling as 
well as educational classes. Ex. 16 at 92. During this program the Individual attended 
approximately 150 meetings and classes. Hearing Transcript (Tr.) at 87-88. The Individual 
successfully completed this program and the criminal possession charge was dismissed in 
December 1998. Ind. Ex. C.  In June 2000, the Individual divorced her husband. Ex. 13 at 5.  
 
The DOE Field Office where she had been employed closed, and the Individual transferred to her 
current position at another DOE Office in 2004. Ex. 12 at 3.  Her new supervisor requested that 
the Individual be granted a security clearance. As part of the process to investigate the 
Individual’s fitness for a security clearance, the Individual signed a Security Acknowledgement 
Form on January 12, 2004, certifying her knowledge that deliberately misrepresenting, falsifying 
or omitting  significant information from a QNSP could result in the loss of access authorization. 
Ex. 11. The Individual subsequently completed a QNSP in January 2004 (1/04 QNSP). Ex. 15. In 
this QNSP, the Individual answered “No” to Question 21 which asked if she had ever received 
treatment for a mental health related condition, and to Question 23, which asked whether the 
Individual had ever been charged with an offense related to alcohol or drugs. Ex. 15 at 7.  In this 
QNSP, the Individual answered “No” when asked in Question 24 whether in the past seven years 
she had ever used an illegal drug or had purchased an illegal drug. Ex. 15 at 8. 
 
The Individual was asked to complete another QNSP in March 2005 (3/05 QNSP).  In this 
QNSP, she again answered “No” to Questions 21, 23 and 24 asking about mental health 
treatment, drug related arrests and use or purchase of illegal drugs. Ex. 14 at 7-8. After 
completing the 3/05 QNSP, the LSO conducted a Personnel Security Interview (3/05 PSI) with 
the Individual. Ex. 17. In the PSI, the Individual admitted to using crack cocaine in 1996 and 
1997 with periods of daily use. Ex. 17 at 36.  The Individual also admitted to being arrested 
while trying to purchase crack cocaine in 1998. Ex. 17 at 20, 43. The Individual stated that, as 
part of the adjudication of her arrest, she agreed to participate in a court-sponsored drug 
diversion program. Ex. 17 at 27-28. The Individual also stated that she told her supervisor at her 
previous DOE Field Office after the arrest that she had a problem with cocaine and she was 
referred to a separate counseling program. Ex. 17 at 28, 43.   
 
In September 2005, the Individual completed another Security Acknowledgment Form and  
another QNSP (9/05 QNSP). In this QNSP, the Individual again answered “No” to Question 21 
regarding whether she had received treatment for a mental health condition in the past seven 
years. Ex. 13 at 7. The Individual responded “Yes” to Question 23 asking about drug related 
arrests and reported her 1998 arrest (although she reported the arrest as occurring in 1997). Ex. 
13 at 7.  The Individual also answered “Yes” to Question 24a regarding whether she had illegally 
used a controlled substance and reported that she had used cocaine “once.” Ex. 13 at 8.   
 
The Individual completed another QNSP in January 2006 (1/06 QNSP).  The Individual again 
answered “No” when asked in Question 21 whether in the past seven years she had received 
treatment for a mental health condition. Ex. 12 at 7. With regard to Question 23d, the Individual 
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answered “No” when asked about ever having a drug-related arrest. The appearance of the form 
indicates that the Individual originally had answered “Yes” to this question and attempted to give 
additional information as to the arrest but later changed the answer to “No” and deleted the 
additional information.  Ex. 12 at 7.   As in the 9/05 QNSP, the Individual also answered “Yes” 
to Question 24a regarding whether she had illegally used a controlled substance and reported that 
she had used cocaine “once.” Ex. 12 at 8. 
 
In March 2007, the LSO conducted another PSI with the Individual (3/07 PSI). The Individual 
confirmed the details she had provided in her 3/05 PSI about her prior cocaine use and her arrest. 
Ex. 16. During this PSI, the Individual, when asked why she had admitted to only a one-time use 
of cocaine in her 9/05 QNSP and 1/06 QNSP stated that she was afraid of the effect that a full 
admission of the extent of her cocaine use would have on her job and the request for her security 
clearance. Ex. 16 at 104.  
                                                                                                                                                                                    

IV.   ANALYSIS 
 
The concerns raised by the Criterion K derogatory information regarding the Individual’s use 
and purchase of cocaine are well substantiated in the record and consequently the LSO had more 
than sufficient evidence to support invoking this Criterion. Likewise, the Individual’s admitted 
purchase of cocaine while a federal employee, and her signing two Security Acknowledgment 
Forms and yet failing to provide complete and accurate information on various QNSPs, are 
sufficiently documented to support the LSO invoking Criteria F and L in its Notification Letter.3 
The Individual seeks to resolve and mitigate the security concerns this evidence has raised by 
establishing that (1) she has not used cocaine or any other type of illegal drug since 1998 and (2) 
her failure to report her arrest for possession was prompted by her belief that, by successfully 
completing the state drug diversion program, the records regarding the arrest would be sealed 
pursuant to state law and thus she had no duty to report such an arrest on her QNSPs. I will first 
consider the Criterion K concerns.   
 

A. Criterion K 
 
As mentioned above, the Criterion K concerns arise from the Individual’s past use of cocaine. At 
the hearing, the Individual testified regarding the circumstances of her arrest while trying to 
purchase crack cocaine in 1998. Tr. at 47-48.  She believed that her use of cocaine was 
influenced by the fact that her first husband was also using cocaine. Tr. at 68. Because her use of 
drugs was related to her relationship with her first husband, she believed that she needed to 

                                                 
3 Pursuant to Criterion F, the Notification Letter charges that the Individual failed to report on various QNSPs that 
she had received mental health treatment (i.e., that she had entered in the drug diversion program). Specifically, 
Question 21 on the QNSPs asks, “In the last 7 years have you ever consulted with a mental health professional 
(psychiatrist, psychologist, counselor, etc.) or have you consulted with another health care provider about a mental 
health condition?” The only evidence in the record indicates that in the drug diversion program the individual was 
required to attend Alcoholics Anonymous or Narcotics Anonymous meetings as well as educational meetings about 
illegal drug use. Tr. at 86-87. There is no evidence that she consulted a “professional” as defined in Question 21 (a 
psychiatrist, psychologist or counselor) regarding treatment for her illegal drug use and thus no indication that the 
Individual deliberately falsified her response to the question. Consequently, I find that there is no basis for citing this 
information as a security concern. 
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separate from him to rehabilitate herself. Tr. at 68. Both agreed to separate and divorce in 2000. 
Tr. at 68. Her incarceration at a local jail after the arrest was a wake-up call to which, in 
response, she resolved never to do anything that could result in her going back to jail. Tr. at 66-
67. She has not used cocaine or any other illegal drug since her arrest in 1998. She no longer 
associates with anyone who uses illegal drugs. Tr. at 68. 
 
She accepted the offer of a state drug diversion program in lieu of adjudication of her arrest for 
possession. The program involved daily drug testing and mandatory attendance at educational 
and group meetings such as Alcoholics Anonymous (AA) or Narcotics Anonymous (NA) 
meetings. Tr. 86-87. During the period of the program the Individual attended approximately 150 
meetings. Tr. at 88.  Upon successful completion of the program the Individual was required to 
appear in court and address a group of people who were ready to enter the drug diversion 
program she had just completed. Tr. at 51; Ind. Ex. A. at 4 (documenting completion of drug 
diversion program).  
 
The Individual does not now attend any treatment or rehabilitation meetings. Tr. at 83. However, 
she testified that one of her main support systems was her attendance and involvement with a 
church. Tr. at 83. She no longer has any cravings to use cocaine. Tr. at 85. In retrospect, she now 
recognizes that her decision to use cocaine was a bad decision that has caused her to struggle to 
reestablish her self-esteem and finances. Tr. at 86. 
 
The Individual’s current spouse testified concerning the Individual’s involvement at their church. 
He believes that the Individual has changed the way she looks at issues in life and that now she is 
able to have faith and to “trust in good.” Tr. at 45. He also believes that the Individual’s family, 
though geographically distant, provides her with much support. Tr. at 41. He testified as to the 
Individual’s increased efforts and interests in career advancement at DOE. Tr. at 41-42. Given 
the changes in her personality, he believes that it is unlikely that the Individual would ever again 
use illegal drugs. Tr. at 46. 
 
One of the Individual’s coworkers, who has known the Individual since 1981, testified that she 
currently socializes outside of work with the Individual approximately once a month. Tr. at 13. 
Both transferred to their current DOE facility in 2004. Tr. at 14. Since their transfer 
approximately four years ago, the coworker has never observed the Individual using illegal 
drugs. Tr. at 19.  
 
Given the evidence before me, I find that the Individual has resolved the Criterion K concern 
raised by her past drug use. The Individual has completed a drug diversion program that required 
daily testing as well as extensive educational meetings. The Individual has also changed her life 
and, with her new employment at her current DOE facility, has physically separated herself from 
her acquaintances who used drugs. Her husband, church and family provide a support system 
that will discourage her from ever using illegal drugs again. Lastly, a significant period of time, 
over nine years, has passed since her last illegal drug usage.  See Tr. 78-79 (no information 
indicating that Individual has used illegal drugs since arrest in 1998). For the foregoing reasons, I 
believe that the risk that the Individual will again use illegal drugs is low. Consequently, I find 
that the Individual has resolved the Criterion K security concern. 
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B. Criterion F  

 
The security concern regarding the Criterion F derogatory information arises from the 
Individual’s failure to accurately report in the various QNSPs her arrest for cocaine possession 
and the extent of her usage. The Individual has presented information to mitigate the concerns. 
She has provided testimony from witnesses attesting to her honesty. It is apparent from the 
testimony that the Individual is a different person from the person she was in the late 1990s, and 
has made many significant changes in her life. 
 
Nevertheless, the falsifications are serious and fairly recent events, which outweigh this 
testimony.  The Individual’s primary assertion to mitigate the security concerns raised by her 
omissions is her belief that all facts regarding the arrest would be sealed pursuant to state law. 
The Individual directed my attention to the state criminal law statute that provides for the sealing 
of records pursuant to successful completion of a drug diversion program. I have reviewed this 
provision of the state’s law and find that her assertion is correct. See Ind. Ex. A, B and C. She 
has also submitted evidence from state court indicating that she has completed the mandatory 
drug diversion program and that the court has formally sealed the records relating to her arrest.4  
However, as explained below, after reviewing the facts I do not believe that the security concern 
regarding the Individual’s lack of candor have been mitigated. 
 
The Individual answered “No” when asked if in the past seven years she had ever illegally used a 
controlled substance such as cocaine on her 1/04 and 3/05 QNSPs. On her 9/05 and 1/06 QNSPs 
she answered the same question by responding that she had used cocaine only once. The 
Individual testified that she did not answer the question regarding the extent of her drug use 
because her arrest records were sealed and that consequently “I didn’t have to acknowledge those 
whole dark years of my life.” Tr. at 70. However, given the wording of the question, I am not 
persuaded that the Individual believed that the sealing of her arrest record would excuse her from 
fully answering a question about her past drug use. More importantly, at the hearing the 
Individual admitted under questioning by the DOE Counsel that her answering “once” was an 
attempt to hide the extent of her drug use for fear that it would affect her ability to receive a 
clearance: 
 

Q.   So even though you disclosed it, you put the number of times that you used it as one 
time, but we know that you didn't use [cocaine] just one time. 

 
            A.   Well, probably not.  It was several times. 
 
            Q.   So why did you put just once there? 
 
            A.   Trying to protect myself. 
 
            Q.   Okay. 
 

                                                 
4 The Individual did not realize until recently that she needed to make an application to the court after completion of 
the diversion program to have the arrest record sealed. 
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Q.   Did you realize that -- or did you think that if you had put extensive drug use on here 
that you might not get a clearance, is that what you mean by "protecting yourself"? 

 
             A.   Probably so. 
 
Tr. at 71. This testimony is consistent with her response in the 3/07 PSI, where she 
acknowledged that she minimized the amount of illegal drug use in her QNSP because she was 
afraid that she could lose her job and not receive a clearance. Ex. 16 at 104.  
 
With respect to her failure to accurately answer Question 23 regarding whether she had ever 
been arrested for offenses related to drugs, I cannot find that the Individual’s belief that she need 
not answer the question accurately because her records were sealed resolves the concern. 
Question 23 instructions contain the following language “[f]or this item, report information 
regardless of whether the record in your case has been ‘sealed’ or otherwise stricken from the 
court record.” See, e.g., Ex. 14 at 7. When asked about this instruction, the Individual responded 
that she did not remember reading the instruction or that she just answered the question without 
reading the instruction. Tr. at 58. The Individual also testified at the hearing that in preparing the 
1/06 QNSP a person from the LSO advised her to change the answer from “Yes” to “No,” with 
words to the effect that “If they can’t find anything, don’t say nothing.” Tr. at 60-61.  
 
None of these excuses is satisfactory. I believe the Individual has a problem with fully and 
accurately revealing the facts surrounding the difficult period of her life while she was using 
cocaine.  However, the DOE security process requires unflinching candor from those who seek a 
clearance. Given the specific instructions on the QNSP and the Individual’s admitted lack of 
candor regarding the extent of her cocaine use, I cannot find that the Individual has mitigated the 
Criterion F concern raised by the misleading answers provided in the QNSPs.  
 

C. Criterion L 
 
The Criterion L derogatory information centers on the fact that the Individual was a federal 
employee while she was using cocaine and when she attempted to purchase cocaine. 
Additionally cited as Criterion L derogatory information was the fact that the Individual signed 
two Security Acknowledgment forms certifying that she understood that failure to provide 
accurate answers in a QNSP could be grounds for her application for a security clearance to be 
denied and yet she still provided misleading answers on her QNSPs.   
 
These undisputed facts clearly point to an individual’s potential unreliability. On one hand, the 
use and purchase of cocaine happened almost a decade ago. As discussed in the Criterion K 
section, the Individual’s completed drug diversion program, changed life style and the passage of 
time mitigate the security concern arising from this conduct. However, as discussed above, I find 
that there is still a concern with the Individual’s candor and, as such, I cannot find that the 
Criterion L information has been resolved. 
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V. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion K related to the Individual’s  
use and purchase of crack cocaine have been resolved. However, I find that the security concerns 
under Criteria F and L relating to the Individual’s failure to provide accurate information on 
various QNSPs have not been resolved. I cannot conclude that granting the Individual an access 
authorization “would not endanger the common defense and security and would be clearly  
consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s 
access authorization application should be denied.  The parties may seek review of this Decision 
by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: March 14, 2008 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access
to classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

2/Criterion J concerns information that the individual “has been or is a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as
suffering from alcohol abuse.”  10 C.F.R. § 710.8(j) (hereinafter referred to a Criterion J).  Criterion L relates
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* The original of this document contains information which is subject to withholding from disclosure
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                                                                April 18, 2008
                                                 
                                                    DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: August 29, 2007

Case Number: TSO-0540

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxx (the individual) for access
authorization  1/ under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access
to Classified Matter or Special Nuclear Material.”  Based on the record before me, I have determined
that the individual’s access authorization should not be granted.

I.  Procedural Background  

The individual is an applicant for an access authorization.  In connection with his application for an
access authorization, the individual was placed in DOE’s Accelerated Access Authorization Program
(AAAP).  As part of this program, the local security office (LSO) conducted an AAAP psychological
evaluation on March 30, 2006.  Significant alcohol-related issues arose as a result of that evaluation,
and the individual was removed from the AAAP and referred for a full background investigation.
Based on alcohol-related information received during the background investigation, the individual
was referred for a Personnel Security Interview (PSI) on February 5, 2007, to discuss the individual’s
use of alcohol.  Subsequently, the LSO referred the individual for a forensic psychiatric evaluation
with a DOE consultant-psychiatrist.  Soon thereafter, the DOE referred this case for administrative
review because it was unable to resolve the security concerns associated with the individual’s use
of alcohol.  It then issued a Notification Letter to the individual on July 16, 2007, in which it
specified the derogatory information in its possession and how that information falls within the
purview of criteria contained in 10 C.F.R. Part 710.8(j) and (l) (Criteria J and L).    2/  
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2/(...continued)
in relevant part to information that a person has “[e]ngaged in any unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; . . . “ 10 C.F.R.
§ 710.8(l) (hereinafter referred to a Criterion L).  

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  At the nine-hour hearing that I
convened, the DOE Counsel called one witness, the DOE consultant-psychiatrist (psychiatrist).  The
individual called seven witnesses, including two managers, two colleagues, an EAP Counselor, a
licensed addiction counselor and a clinical psychologist.  He also testified on his own behalf.  The
DOE and the individual submitted a number of written exhibits prior to and during the hearing.

II.  Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and
the individual, and to render an opinion based on that evidence.  See 10 C.F.R. § 710.27(a).  Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest. Any doubt as to the individual’s access
authorization eligibility shall be resolved in favor of national security.”  10 C.F.R. § 710.7(a).  I have
considered the following factors in rendering this decision: the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct; the individual’s age and maturity at the time
of the conduct; the voluntariness of the individual’s participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct,
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).  The
discussion below reflects my application of these factors to the testimony and exhibits presented by
both sides in this case. 

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual’s
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that granting his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.27(d). 

III.  Findings of Fact

The relevant facts in this case are uncontested.  The individual began drinking alcohol at an early age
and has been involved in four alcohol-related incidents since the age of 13.  In 1977, when the
individual was 13 years old, the individual was arrested and charged with Possession of Alcohol,
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3/ The individual was also arrested or issued a citation for several other offenses in his youth.  At age
11, he was arrested for starting a campfire in a no-burn area, and in the early 1980s he was issued two
citations for causing an accident by failing to yield and for following too closely to another vehicle.  See
DOE Exhibit 3. 

Residential Burglary, Larceny and Vandalism after stealing alcohol from a residence and getting
“wildly drunk.”  See Notification Letter at 2.  At the age of 15, the individual was arrested and
charged with DUI after consuming beers with friends.  According to the individual, he was riding
in a car his friend was driving when they were stopped by the police and his friend was arrested for
DWI.  The individual, who did not have a driver’s license at the time, attempted to drive home but
was pulled over by a police officer and was arrested for DUI.   Id.; DOE Exhibit at 2.  In 1988, the
individual was arrested for DUI a second time after drinking beers with friends.  Id.  According to
the individual, he estimated that he drank about six beers between 7:00 pm and midnight on this
occasion.  The charges also included Open Container, Failure to Use a Turn Signal and Driving with
an Expired License Plate.  Id.    3/       

The individual has worked for DOE since 2005.  In early 2006, the individual applied for a position
that required him to possess an access authorization.  He was placed in AAAP.  As part of this
program, DOE conducted a psychological evaluation of  the individual on March 30, 2006.  During
this evaluation, the individual reported that he had drunk alcohol on 20 to 30 occasions in the past
30 days.  The individual also admitted that approximately 18 months prior to the AAAP
psychological evaluation, he engaged in a verbal confrontation at a bar after consuming alcohol.  See
Notification Letter at 1.   Based on the alcohol-related issues that arose during the evaluation, the
psychologist who evaluated the individual recommended that he be removed from the AAAP, and
be further processed with a full background investigation.  On February 5, 2007, DOE conducted a
personnel security interview (PSI) with the individual.  During the course of this interview, the
individual admitted being arrested at the age of 13 after consuming alcohol.  The individual also
admitted his two DUI arrests.  

Based on the derogatory information obtained during the PSI, the individual was referred to a DOE
consultant-psychiatrist (DOE psychiatrist) for an evaluation.   On May 8, 2007, the DOE psychiatrist
evaluated the individual and concluded that the individual suffers from Alcohol Abuse, in early
partial remission.  During the course of his evaluation, the DOE psychiatrist administered a number
of laboratory tests to the individual.  He noted that the individual’s Gamma GT liver enzyme level
was significantly elevated. The DOE psychiatrist further noted that excessive alcohol use is the most
common cause of abnormal Gamma GT elevation.  DOE Exhibit 3.  The DOE psychiatrist stated that
the individual has not yet shown that he is rehabilitated or reformed, and recommended that the
individual participate in a one-year treatment program, with maintenance of sobriety, to demonstrate
adequate evidence of rehabilitation or reformation from Alcohol Abuse.          

IV.  Analysis

A.  Security Concerns Cited Under 10 C.F.R. § 710.8(j) and (l)
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The Notification Letter states in relevant part, that the individual “has been diagnosed by a
psychiatrist . . . as suffering from alcohol abuse.”  See 10 C.F.R. § 710.8(j).  The Notification Letter
indicates that the individual has been involved in four alcohol-related incidents since the age of 13
and has been diagnosed as suffering from alcohol abuse by a DOE consultant-psychiatrist. 
  
This derogatory information creates serious security concerns about the individual.  In other DOE
security clearance proceedings, Hearing Officers have consistently found that a diagnosis of alcohol
abuse raises important security concerns.  See, e.g., Personnel Security Hearing (Case No. VSO-
0079), 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing (Case No.
VSO-0042), 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing (Case
No. VSO-0014), aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA,
1995).  In this case, the risk is that the individual’s excessive use of alcohol might impair his
judgment and reliability to the point that he will fail to safeguard classified matter or special nuclear
material.  I therefore find that the DOE properly invoked Criterion J when it denied the individual’s
access authorization.

As for Criterion L, the DOE alleges in the Notification Letter that: (1) the individual was issued 12
citations for Speeding, two of which were within a year of the PSI conducted on February 5, 2007;
(2) in 1988, the individual was arrested and charged with DUI, Open Container, Failure to Use a
Turn Signal and Expired Licensed Plate; (3) the individual was issued a citation in the 1980s for
causing an accident by failing to yield and for causing a motor vehicle accident by following too
closely to another vehicle; (4) at the age of 13, the individual was arrested and charged with
Possession of Alcohol, Residential Burglary, Larceny and Vandalism, and at the age of 15, the
individual was arrested and charged with DUI; and (5) at the age of 1l, the individual was arrested
for starting a campfire in a no-burn area.  See Notification Letter at 2-3.  This conduct calls into
question the individual’s judgment, reliability, trustworthiness and ability to protect classified
information.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to
Classified Information (December 29, 2005 Memorandum for William Leonard, Director,
Information Security Oversight Office) at ¶ 15-16.  Thus, the security concern under Criterion L is
also valid and the invocation of Criterion L is proper in this case.

B.  Mitigation of Criterion J Concerns

A finding of derogatory information does not end the evaluation of the evidence concerning the
individual’s eligibility for access authorization.  The regulations state that “[t]he decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the
relevant information, favorable or unfavorable, as to whether the granting of access authorization
would not endanger the common defense and security and would be clearly consistent with the
national interest.”  10 C.F.R. § 710.7(a). 
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4/
There was very little testimony on Criterion L. Therefore, I will discuss the mitigation of Criterion

L in Section IV, C.  

1.  Lay Testimony

In the present case, the individual maintains that there are mitigating factors that alleviate the
agency’s security concerns and justify granting his security clearance.    4/  In support of this, the
individual stated that he was surprised when he received the Notification Letter outlining DOE’s
security concerns because he did not believe that alcohol was an issue for him.  Transcript of Hearing
(Tr.) at 200.  The individual testified that it has been 19 years since his last alcohol arrest and that,
since that time, he has “tried to comport [his] conduct in a way which [he] felt was aboveboard and
legal.”  Id.  at 202.  He explained that he now has children and takes his responsibilities seriously.
Id.  In addition, the individual testified that his father died of liver cancer and his grandfather died
of stomach cancer, which have made him keenly aware of his health.  Id.  Because of his family
health background, the individual testified that he routinely receives complete physicals which
include blood, urinalysis and liver panels.  Id. at 203.  According to the individual, prior to the DOE
psychiatrist’s report, none of his test results had ever raised a concern.  Id. at 204.  The individual
recalled that on one occasion when he first reported to work in 2005, his employer performed a
complete physical on him.  He testified that the only feedback he received concerned a high
cholesterol reading.  The individual was also told that he had a slightly elevated liver enzyme as a
result of a large hematoma or bruise on his knee.  Id. at 205.  The individual reiterated that he was
surprised when the DOE psychiatrist reported that his liver enzyme, GGT, was elevated.  Shortly
after being evaluated by the DOE psychiatrist, the individual testified that he had blood work done
as a follow-up because he had contracted methicillin resistant staph aureus from his daughter.  Id.
at 207.  This bloodwork revealed that the individual was borderline for Hepatitis A.  Id. at 211.  He
asserted that there are other reasons besides alcohol consumption, including Hepatitis A, that could
have caused his liver enzyme level to be elevated.  The individual also had several complete liver
panels completed by his primary care physician.   He asserted that his liver panels were all normal
and that he was never told that his levels were problematic.  See Individual Exhibit 1.  The individual
submitted several exhibits to confirm that he had several liver panels completed by his physician and
that his liver enzymes were all within the normal range.  Id.

The individual admitted that he had a problem with alcohol in the past, but asserted that he does not
have a problem with alcohol now and has stopped drinking.  Tr. at 226.  In describing his pattern of
drinking prior to his evaluation by the DOE psychiatrist, the individual testified that he would
consume alcohol on 20 to 30 occasions per month.  Id. at 248.  According to the individual, “it may
have been that there were months where I went with a beer a night, you know, as much as 30 times
a month.”  Id.  He described his drinking as “situationally dependent,” depending on what his
responsibilities were at the time.  The individual also disputed the DOE’s psychiatrist’s
characterization of his current drinking pattern as “one to two beers each weeknight and six beers two
times per weekend.”  Id.  at 235.  He stated that he never reported that he drank six beers every 
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weekend day or weekend night.  Id. at 236.  The individual further testified that he does not have a
set pattern or schedule when he drinks.  Id. at 222.  He stated that he used be a home brewer before
he had children and that he drinks for flavor.  Id.  The individual also testified that he is the part
owner of a local brewery.  Id.  

The individual testified that as soon as he received his Notification Letter, he immediately modified
his drinking behavior by discontinuing his alcohol consumption during the week.  Tr. at 255.
However, he testified that he continued to consume alcohol on the weekends, typically one to two
glasses of wine or beer with dinner.  Id.  When asked why he stopped drinking only during the week,
the individual testified to the following:

I felt . . . DOE thinks this is an issue, DOE can have my week, and I can have my
weekend. . . . I was angry . . . I enjoy the taste of alcohol, I enjoy the taste of beer . . .
love my job, I love working for the government . . . But I also know that I give up a
fair bit in order to do this job, including putting 500 miles a week on my car, which
I have no choice . . . I’m obeying the law, I am not doing anything illegal, I am
absolutely within my rights, nobody ever told me and nor was there ever any
guidelines that says [I] must be able [to abstain from alcohol] to obtain a clearance.

Id. at 255-256. 

The individual further testified that subsequent to receiving his Notification Letter, he met with a
mental health/alcohol counselor through his employer’s Employee Assistance Program (EAP), who
suggested that he completely abstain from alcohol.  Id. at 257.  According to the individual, he
stopped drinking completely on September 23, 2007 (about two months prior to the hearing).  The
individual testified that he lost weight, had more energy and started to feel better in general.  Id. at
258.  He reiterated that he was never told by his primary care physician that his liver enzymes were
problematic or that his alcohol consumption was a problem.  Id. at 260-261.  

The individual also offered the testimony of three managers (Managers #1 and #2), two co-workers
(Co-workers #1 and #2) and an EAP mental health/alcohol counselor to mitigate the agency’s security
concerns.  Manager #1 testified that he has known the individual for 21 months and has interacted
with the individual on a daily basis for about nine or ten months of that time.  Tr. at 14.  He stated that
he has had dinner with the individual on business trips and has never observed him drinking any more
than one or two beers with his meal.  Id. at 17.  Manager #1 further testified that he has never
observed the individual in an impaired state and described the individual as a very conscientious
employee.  Id. at 21-22.  Manager #1 testified that he has over 30 years of supervisory experience and
has had extensive training in “fitness for duty and safety-conscious work environment.”  Id. at 24.
According to Manager #1, the individual in no way demonstrates the traits he has observed in the past
in employees who abused alcohol.  Id. at 25.  He reiterated that the individual is a loyal, hard-working
and effective leader.  Id.                
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Manager #2 served on the interviewing and selection committee for the position for which the
individual applied in 2006.  Tr. at 43.  As a member of this committee, Manager #2 participated in
the interviews and reviewed the resumes of all of the candidates for the position.   Id.  He testified that
he saw no evidence during the interview process that the individual raised any security concerns.  Id.
at 51.  Manager #2 further testified that the individual told him about the DOE’s concern with his
alcohol usage as well as concerns with his liver enzyme test.  Id. at 48.  In addition, Manager #2 stated
that the individual told him that he had stopped drinking.  Manager #2 testified that he did not notice
any change in the individual’s behavior and, further, that the individual’s behavior has always been
exemplary.  Id. at 51. 

Co-worker #1 testified that he has known the individual for about six years and socializes with him
and his children outside of work.  Tr. at 113-114.  He testified that he has never observed the
individual consuming more than one or two beers on social occasions.  Id. at 116.  Co-worker #1
stated that in all of his social interactions with the individual, the individual has had his children
present.  He testified that the individual is a good father who acts in a responsible manner around his
children.  Id.  Co-worker #1 testified that he was shocked when the individual told him that DOE was
concerned about his alcohol consumption.  He stated that he has never known the individual to have
a drinking problem.  Id. at 118.  Likewise, Co-worker #2 testified that she has known the individual
for a little over a year and has never seen him consume any alcohol.  Tr. at 129.  She further testified
that the individual is a reliable person who is extremely effective at his job.  Id.    

Finally, the individual offered the testimony of the EAP mental health/alcohol counselor (counselor).
The counselor, who is a licensed mental health counselor, testified that the individual came to him
seeking advice as to how to proceed with his security issues after receipt of his Notification Letter.
Tr. at 65.  He stated that he met with the individual on three separate occasions.  During the course
of his meetings, the counselor testified that he explained what to expect at the individual’s hearing.
The counselor also suggested that the individual completely abstain from drinking, monitor his liver
enzymes and obtain an outside therapist to conduct an evaluation of him.  Id. at 66-68.  He  testified
that the individual informed him that he had stopped drinking and was feeling better as a result.  Id.
at 68.  The counselor further testified that he believed the individual was a sincere person and is
committed to living a healthy lifestyle. Id. at 76.  He did not meet with the individual long enough
to give a prognosis on the individual’s future success with abstinence.  Id. at 99.          

2.  Expert Testimony

a.  Licensed Addiction Counselor

The individual offered the testimony of a licensed addiction counselor (alcohol counselor) to mitigate
the agency’s security concerns.  The alcohol counselor is the Program Director of an alcohol and drug
abuse treatment program and is a certified drug and alcohol counselor qualified to make a diagnosis
with regard to alcohol abuse or dependence.  He met with the individual on November 7, 2007, for
an initial consultation and, on November 15, 2007, he conducted a comprehensive interview of the
individual and administered various diagnostic tests.  Based on his assessment of the individual, the
alcohol counselor concluded that the individual has met the Diagnostic and Statistical Manual of
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Mental Disorders, DSM-IV TR criteria for Alcohol Abuse in the past (more than 15 years ago);
however, he concluded that the individual does not currently meet the diagnostic criteria for alcohol
abuse or alcohol dependence.  See Individual Exhibit 4 (Report of Alcohol Counselor, November 26,
2007) at 5.  He further concluded that the individual’s “current and recent past consumption of
alcohol has been within controlled levels.”  Id.  The alcohol counselor also found that “once the
individual was informed that the amount of alcohol he had been consuming prior to July 2007 could
have been a contributory factor for the increase in his GGT liver enzyme test, he immediately reduced
his intake and subsequently decided to abstain.”  Id.    

During the hearing, the alcohol counselor reiterated that he did not believe the individual warranted
a diagnosis of alcohol abuse or alcohol dependence.  Tr. at 143.  He stated that he was primarily
assessing the individual’s consumption of alcohol in the last three years.  Id.  Although, as stated
above, he believed the individual was an alcohol abuser during his teen and college years, he opined
that once an individual is diagnosed with alcohol abuse, he is not necessarily always an alcohol
abuser.  Id.  The alcohol counselor stated the following:

The way I look at it is you can have a period of time where you definitely abuse
alcohol and/or other  drugs, and then you stop abusing . . . either through treatment or
you do it yourself, or things clear up for you and then you can go on socially or
moderately drinking from that point on. . . I take into consideration a lot of what the
DSM says and . . . it states in the criteria that there has to be recurring and intense
consequences from the use of alcohol that would give a person an abuse diagnosis,
and if this occurred within a 12-month period of time.  

Id. at 145.  

The alcohol counselor further testified that the DSM-IV TR should not be used as a cookbook, but
rather one has to “look a the entire person and the circumstances surrounding what . . . how the person
is drinking and what the consequences are from their drinking.”  Id.

When asked how his opinion differed from that of the DOE psychiatrist, the alcohol counselor
testified that unlike the DOE psychiatrist, he did not focus on the individual’s abnormal liver enzyme
level.  Although he acknowledged that he is not a medical doctor, the alcohol counselor testified that
it is common knowledge in the medical community that a high GGT could possibly be a consequence
of alcohol use, but added that an increased liver enzyme level could be a consequence of other
conditions such as a virus.  Id. at 147.  He also stated that he viewed the individual’s current alcohol
consumption differently than the DOE psychiatrist.  While the DOE psychiatrist is concerned that the
individual consumes 20 to 30 beers in a 30-day period, the alcohol counselor testified that he believed
that he got a better understanding of the individual’s actual consumption of alcohol.  Id. at 150.  He
testified to the following:

In all of these cases . . . . one of the problems that I have is there’s a lot of “if”
questions, if he drinks this amount each day, and if he drinks that amount on the
weekends, and if he drank that amount over this period of time . . . But to me . . .
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there’s just too much of that, because most people when they’re in an interview
situation . . . they realize that their job is on the line and they’re trying to think about
how much do I drink . . . it’s not really accurate enough to me . . . when I meet with
a person they don’t feel as much of an adversarial situation . . . because I’m not a DOE
employee . . . so we have a different rapport.

Id.          

The alcohol counselor testified that, during his interview with the individual, the individual admitted
that prior to July 2007 he probably, but not consistently, drank one or two beers after work and maybe
a six-pack of beer on the weekends.  He did not believe the individual met the DSM-IV TR criteria
for alcohol abuse currently as would be indicated by “a recurrent pattern of clinical impairment or
distress in, the failure to fulfill obligations, drinking in situations in which it is physically hazardous,
legal problems, and social and interpersonal problems.”  Individual Exhibit 4 at 5.  Finally, the
alcohol counselor concluded that the individual has a good prognosis for the future.  Tr. at 183.    

b.  Clinical Psychologist

The individual also offered the testimony of a licensed clinical psychologist (psychologist) who
specializes in the treatment of alcohol use and substance use disorders and comorbidity.  The
psychologist conducted a two-and-a-half hour clinical interview of the individual and administered
several diagnostic tests.  She concluded that the individual met the DSM-IV TR criteria for alcohol
abuse in the  past (almost two decades ago), but that his current and recent past consumption for the
past 12 months has been within controlled levels and he has been absent of any clinically significant
impairment or distress.  See Individual Exhibit 6.  Based on her findings, the psychologist diagnosed
the individual with Alcohol Abuse, in Full Remission.  Id.  She also concluded that the following
factors are evidence that the individual has shown adequate evidence of rehabilitation and
reformation: (1) the individual’s current abstinence from alcohol;  (2) changes in the individual’s
drinking habits over the course of his lifetime, which are supported by the absence of later alcohol-
related incidents as well as the absence of occupational, legal and social incidents; (3) the individual’s
abstinence from illegal substances; (4) the individual’s academic and employment achievements; (5)
the individual’s increased responsibilities with his children; and (6) the individual’s relationship with
the EAP counselor.  Id. at 5.

During the hearing, the psychologist testified that the individual reported that his consumption of
alcohol had been overestimated in one of  DOE’s case evaluation notes and later relied upon by the
DOE psychiatrist.  She stated that the individual reported to her that his maximum, not typical,
consumption was about three beers over a period of about three hours on weekday nights and a
maximum of six beers per day over an estimate of 10-12 hours on the weekends.  Tr. at 279;
Individual Exhibit 6 at 2.  The psychologist explained that she differed from the DOE psychiatrist in
the interpretation of the data she received from the individual.  Tr. at 280. She further suggested that
the DOE psychiatrist misinterpreted the fact that “the three beers per weekday night plus six beers
both weekend days was typical and not episodic (depending on the circumstances.)” Id.  The
psychologist testified that the individual’s assertion that he drank on 20 or 30 occasions in a 30-day
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period “is not too different from episodic drinking and at some point having six beers versus at some
point having three.”  Id. at 282.  She further testified that she did not just rely on self-reporting, but
rather on several testing measures to assess the individual’s level of truthfulness.  Id. at 283.  The
psychologist testified that she felt confident with the data she received.  Id. at 284.  

The psychologist reiterated that the individual met the criteria for alcohol abuse when he was much
younger, about 20 years ago.  Id. at 288.  She testified that she agrees with the alcohol counselor’s
conclusion that the individual does not meet the criteria for alcohol abuse today.  She stated that the
individual is in sustained full remission.  Id. at 291.  The psychologist testified that she reached this
conclusion because the individual had gone for years without meeting the DSM-IV TR criteria for
alcohol abuse.  Id.  While she testified that the individual’s GGT level was a concern for her, the
psychologist stated that the first time the individual became aware that his elevated GGT could be
related to his drinking was from the DOE psychiatrist’s report.  Id. at 292.  The psychologist further
testified that the individual would have met one of the DSM criteria (drinking despite physical
hazard) if he had continued to drink despite his risk for liver disease.  Id.  Instead, the psychologist
noted that the individual exhibited adaptive or “normal behavior” when he made an appointment with
his doctor, sought the advice of  the EAP counselor, and cut back on his drinking.  Id.  The
psychologist stated that the individual has a good prognosis for maintaining abstinence and cited the
following factors as predictors of his success: (1) the individual’s high self-efficacy or his belief that
he can actually carry out a goal or behavior successfully; (2) the individual’s social capital, i.e. his
social resources and good problem-solving skills; (3) the relatively minor involvement with alcohol
in the individual’s youth; (4) the individual’s minimal reliance on alcohol as a coping strategy, and
(5) the individual’s educational background.  Id. at 293-298.                              

c.  DOE Psychiatrist

The DOE psychiatrist who evaluated the individual in May 2007, concluded in the psychiatric report
and reaffirmed at the hearing that the individual met the criteria set forth in the DSM-IV TR for
Alcohol Abuse, Early Partial Remission.  DOE Exhibit 3 at 16.  He found that the individual’s past
history of three alcohol-related arrests qualified him for Alcohol Abuse and noted that the individual
never sought treatment nor acknowledged that he had an alcohol problem.  Id.  He further noted that
although the individual had no further alcohol-related legal problems as he matured, he continued to
drink, in the psychiatrist’s opinion, “fairly heavily.”  Id.  He found that the individual’s
acknowledgment that he drank one or two beers each weeknight and six beers two times per weekend
put him “in a ‘heavy’ or ‘problem’ drinker range” as defined by the National Institute of Alcohol
Abuse and Alcoholism and the National Highway Traffic Safety Administration.  The DOE
psychiatrist further concluded that the individual’s  pattern of drinking could also be considered using
alcohol habitually to excess.  Id.  He believed the individual’s past history of alcohol abuse is only
in partial remission primarily due to his current consumption patterns and his abnormally elevated
liver enzyme level.  Based on these findings, the DOE psychiatrist concluded that the individual has
not demonstrated adequate evidence of rehabilitation or reformation and recommended that the
individual submit to a one-year treatment program, maintaining abstinence, in order to achieve
rehabilitation or reformation.  Id. 



- 11 -

During the hearing, the DOE psychiatrist testified about the difference between his diagnosis and
those of the alcohol counselor and the psychologist.  He stated that all three experts seem to agree that
the individual had an alcohol problem in the past, but asserted that the difference in their diagnoses
is in the state of remission of the individual.  Tr. at 337.   The DOE psychiatrist testified that alcohol
abuse in partial remission “best captured the nature of the [individual’s] problem” as he saw it at the
time of the evaluation.  Id. at 339.  He stated that, at the time he met the individual, he found that
there were clinically significant issues which concerned him and contributed to his diagnosis of
alcohol abuse in partial remission.  Id. at 341.  The DOE psychiatrist testified that he was first
concerned with the fact that the individual was removed from AAAP because of his alcohol use and
that the individual continued to drink.  Id.  Second, he stated that the individual was then interviewed
during a PSI, warned about DOE’s concern regarding excessive drinking, and again he continued to
drink excessively.  Id.  Third, the DOE psychiatrist testified that he was concerned about the elevation
of the individual’s liver enzyme.  Id. at 342.  He testified that the individual’s Gamma GT enzyme
was triple the normal level and was the expected level in someone who is drinking excessively.  Id.
at 342-343.  

With respect to the individual’s elevated liver enzyme level, the DOE psychiatrist reiterated that the
individual’s high Gamma GT level “was consistent with somebody who was pounding down a six-
pack on Friday and Saturday and also drinking during the week.  That’s a fair amount of alcohol, and
was consistent with this heavy drinking showing in the liver test.”  Id. at 350.  However, he also
acknowledged that the individual’s abnormal liver enzyme test could have been influenced by
Hepatitis A exposure, the use of a blood pressure medicine and the individual’s excess weight.  Id.
at 349.  The DOE psychiatrist testified that the individual’s subsequent lower reading (after he
stopped drinking) on his liver enzyme test is “good news” because it indicates that he is healthier, his
blood sugar is normal and he has lost weight.  However, the DOE psychiatrist also stated that this
drop in his liver enzyme level meant that, at the time he evaluated the individual, the abnormal liver
enzyme was probably due to alcohol.  Id. at 350-351.      

The DOE psychiatrist testified that, according to the individual, the individual was never informed
that his liver was damaged by alcohol.  However, he stated that he heard testimony during the course
of the hearing that led him to believe that the individual “did have indications that his liver was being
harmed by alcohol and was unwilling or unable to stop.”  Id. at 343.  The DOE psychiatrist referred
to the “blip” in the individual’s liver enzyme level that was noted by his employer’s doctor, who
attributed the elevation to a hematoma.  Id. at 344.  He believed that this “blip,” the fact that the
individual’s father died of liver cancer, and a high normal liver enzyme level he received about eight
months prior to his evaluation with the DOE psychiatrist, should have put the individual on notice
that alcohol could be causing problems with his liver.  Id. at 344-345.                   
                                                                                                                   
After listening to the testimony of the individual and the other experts during the hearing, the DOE
psychiatrist testified that he heard a number of positive prognostic factors that the psychologist
discovered through her evaluation of the individual.  Id. at 356.  While he agreed that the individual
has taken a number of positive steps toward rehabilitation, he did not agree with the psychologist that
the individual’s prognosis is good nor that the individual has demonstrated adequate evidence of
rehabilitation or reformation.  Id. at 357.  The DOE psychiatrist noted what he believed to be negative
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factors that do not currently weigh in the individual’s favor.   First, he noted that the individual has
not completed any type of alcohol treatment program and, in his opinion individuals who go through
treatment programs have a better prognosis.  Id. at 358.  Second, the DOE  psychiatrist noted that,
even after the individual read the DOE psychiatrist’s recommendation to completely abstain from
alcohol, the individual was unwilling to completely stop drinking.  Id. at 360.  He added that although
the individual is showing steady improvement, “he was slow to get with the program.”  Id. at 361.
The DOE psychiatrist further testified that he still believes the individual should be abstinent for one
year in order to be considered rehabilitated.  Id.  He testified to the following:

I think  [one year reformed is] a good general guideline for a number of reasons.
There’s some official basis of it . . . . DSM-IV uses the one year time frame to indicate
the person goes from early remission to sustained remission . . . Another important
reason, . . . is clinical studies, including some of the ones done lately by drug
companies . . In those studies . . there’s a real steep drop-off over that first year of
people falling off the wagon, being unable to maintain their sobriety . . . what that
means is if you can make it through the first year, you’re in the 90  percentile.  Andth

after that first year, the drop-off rate isn’t as steep.  There are never any guarantees,
but if you can make it through a year, that puts you in the 90  percentile of alcoholicsth

in terms of being able to be sober.

Id.  at 361-362.    

The DOE psychiatrist noted further that the individual, with two months of sobriety, has improved
since his evaluation, but reiterated that not enough time has passed to conclude that the individual has
been rehabilitated or reformed.  Id.  at 364.  Out of a range of low, medium or good, the DOE
psychiatrist characterized the individual’s prognosis as “medium.”  Id. at 365.  He further testified
that the individual’s positive improvement has all been “in a sense, under duress” and driven by
external factors including his job and his medical history.  Id. at 366.   

d.  Hearing Officer’s Evaluation

In the administrative process, it is the Hearing Officer who has the responsibility for assessing
whether an individual with alcohol problems has presented sufficient evidence of rehabilitation or
reformation.  See 10 C.F.R. § 710.27.  Hearing Officers properly give a great deal of deference to the
expert opinions of psychiatrists and other mental health professionals regarding rehabilitation and
reformation.  See, e.g., Personnel Security Hearing (Case No. TSO-0329), 29 DOE ¶ 83,032 (2007)
(finding of rehabilitation from alcohol abuse under Criteria J); Personnel Security Hearing (Case No.
TSO-0431), 29 DOE ¶ 83,068 (2007) (finding of no rehabilitation from alcohol abuse under Criteria
J).  Moreover, it is my responsibility as Hearing Officer to ascertain whether the factual basis
underlying the psychiatric diagnosis is accurate, and whether the diagnosis provides sufficient
grounds, given all the other information in the record, for the denial of a security clearance.  See, e.g.,
Personnel Security Hearing (Case No. VSO-0068), 25 DOE ¶ 82,804 (1996).  On the basis of that
evaluation, I find that the diagnosis made in the present case has a proper factual basis.  I am further
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persuaded from the testimony of the DOE psychiatrist that the individual is not yet rehabilitated or
reformed.

This case is difficult because it involves three separate expert opinions regarding whether or not the
individual suffers from alcohol abuse.  All agree that the individual’s alcohol problems are not severe
relative to others and that the individual has not had any negative legal consequences as a result of
his alcohol use in almost two decades.  The alcohol counselor concluded that the individual does not
suffer from alcohol abuse, and both the psychologist and DOE psychiatrist agree that the individual
has met the DSM criteria for alcohol abuse in the past.  However, they differ in their opinions of the
individual’s level of remission. 

After listening to all of the testimony and assessing the credibility of the witnesses during the hearing,
I am persuaded by the opinion of the DOE psychiatrist that the individual suffers from alcohol abuse
in partial remission.  I am, therefore, unable to find that the individual has achieved adequate evidence
of rehabilitation or reformation at this time.  First, although the individual had not had any negative
legal or social consequences as a result of his alcohol use in almost two decades, his drinking patterns
demonstrate that he has consumed alcohol on a steady basis until very recently.  It is still unclear from
the evidence in the record, however, how much alcohol the individual actually consumed.  He
testified that his pattern of drinking may have been 20 to 30 occasions a month, but that it was
“situationally dependent” on his circumstances.  In light of the individual’s abnormally high liver
enzyme level, I am not convinced that the individual did not consume more than what he reported.
In addition, although there are other factors that can contribute to an elevated Gamma GT enzyme
level, I am persuaded by the testimony in the record that the individual’s abnormal enzyme test was
most likely due to his excessive use of alcohol. 

Second, the individual testified that he stopped drinking because he was primarily concerned about
his health, especially in light of his father’s death from liver cancer.  However, I agree with the DOE
psychiatrist’s concern and believe  that the individual’s motives to abstain from alcohol appear to be
externally motivated by concerns for his job and his medical history and not by an internal drive to
abstain from alcohol.  Third, and most significantly, the individual has only achieved two months of
sobriety at the time of the hearing and has never participated in a treatment program.  I am persuaded
by the DOE psychiatrist’s testimony that a one-year treatment program, with maintenance of sobriety,
is the minimum standard needed in order to demonstrate adequate evidence of rehabilitation or
reformation.  The record clearly supports the DOE psychiatrist’s judgment and conclusion.  Based
on these reasons, I must find that the individual has not yet overcome the security concerns associated
with his use of alcohol.  See Personnel Security Hearing (Case No. VSO-0359), 28 DOE ¶ 82,768
(2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016 (2001); Personnel Security Hearing (Case
No. TSO-0011), 28 DOE ¶ 82,912 (2003); cf. Personnel Security Hearing (Case No. TSO-0001), 28
DOE ¶ 82,911 (2003).  

C. Mitigation of Criterion L Concerns

As mentioned earlier, the DOE cited numerous incidents under Criterion L as security concerns set
forth in the Notification Letter.  These incidents raise valid questions regarding the individual’s
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honesty, reliability and trustworthiness.  However, based on the testimony and the evidence provided
in the record, I believe the individual has successfully mitigated these security concerns.

Most of the Criterion L concerns occurred when the individual was a child between the ages of 11
and 15, or over 20 years ago.  During the hearing, the individual testified that he is now a law-abiding
citizen.  The individual is a divorced father of two children and takes his responsibilities seriously.
Tr. at 202.  With respect to the twelve speeding citations the individual received, two within a year
of the PSI conducted on February 5, 2007, the individual testified that the most recent incidents
occurred while he was driving his motorcycle.  Tr. at 267.  He explained that he got a “stuck throttle”
or his throttle locked which contributed to him being caught speeding.  According to the individual,
he explained this situation when he was pulled over for speeding and was told the tickets would be
dropped.  Id.  The individual testified that he does not intentionally set out to speed or break the law.
Id.  I believe the individual credibly explained the speeding tickets and that the other incidents
occurred so long ago that they are mitigated by time.  See Revised Adjudicative  Guidelines ¶ 17 (c).
Therefore, I find that the unusual conduct is unlikely to recur, and that these security concerns have
been successfully mitigated.   

V.  Conclusion

As explained in this Decision, I find that the local DOE Security office properly invoked 10 C.F.R.
§ 710.8(j) and (l) in suspending the individual’s access authorization. For the reasons described
above, I find that  the individual has successfully mitigated the security concerns associated with
Criterion L.  However, I find that the individual has failed to sufficiently mitigate the security
concerns associated with his use of alcohol.  I am therefore unable to find that granting the
individual’s access authorization would not endanger the common defense and security and would
be consistent with the national interest.  Accordingly, I find that the individual’s access authorization
should not be granted at this time.  The individual may seek review of this Decision by an Appeal
Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: April 18, 2008        
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer=s Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  September 11, 2007 
 
Case Number:  TSO-0541 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX 
(hereinafter Athe individual@) for access authorization.1  The 
regulations governing the individual's eligibility are set forth at 
10 C.F.R. Part 710, ACriteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special  Nuclear 
Material.@  This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the 
individual should be granted access authorization.  As discussed 
below, I find that access authorization should be granted in this 
case.   
 
 I.  BACKGROUND 
 

                                                 
1/ Access authorization (or security clearance) is an 

administrative determination that an individual is eligible 
for access to classified matter or special nuclear material.  
10 C.F.R. ' 710.5.  

This administrative review proceeding began with the issuance of a 
notification letter by a Department of Energy (DOE) Local Security 
Office (LSO), informing the individual that information in the 
possession of the DOE created a substantial doubt pertaining to his 
eligibility for an access authorization in connection with his work. 
In accordance with 10 C.F.R. ' 710.21, the notification letter 
included a statement of the derogatory information causing the 
security concerns.   
 
The letter cites a report of February 2, 2007, by a DOE consultant 
psychiatrist (consultant psychiatrist) who diagnosed the individual 
as suffering from Aimpulse control disorder, not otherwise 
classified.@  The impulse control disorder related to the 
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individual=s use of his home and work computers to view pornography. 
It was the consultant psychiatrist=s opinion that this is a mental 
condition which causes or may cause a defect in judgment or 
reliability.  Specifically, the DOE consultant psychiatrist stated 
that Awhile [the individual] is doing quite well right now, there 
are some features which suggest that there may be at least a small 
risk of a lapse of judgment or reliability.@   
 
The notification letter also states that in 2004, at a prior DOE 
work site in City #1, the individual was Acaught viewing pornography 
on [his] computer at work.@  Furthermore, according to the letter, 
at this same time, the individual was viewing pornographic sites at 
home for two to three hours a day.  The letter also indicates that 
after the discovery that he was using his work computer to access 
pornography, the individual received some counseling and attended a 
12-step support group.  Shortly thereafter, he moved to the city 
where he currently lives and works.  He briefly attended a new 
support group in that new city, but did not continue with it for 
very long.  He continued to access pornographic sites in his new 
home, until the sites were blocked by his wife.  He stated that Aif 
I had unrestricted access to the computer, I could very well be 
going back to [pornography].@  Transcript of Personnel Security 
Interview of August 15, 2006 (PSI Tr.) at 67.   According to the 
notification letter, the diagnosis by the DOE consultant 
psychiatrist and the additional facts raise a security concern under 
10 C.F.R. ' 710.8(h)(Criterion H).  
 
The notification letter informed the individual that he was entitled 
to a hearing before a Hearing Officer, in order to respond to the 
information contained in that letter.  The individual requested a 
hearing, and that request was forwarded by the LSO to the Office of 
Hearings and Appeals (OHA).  I was appointed the Hearing Officer in 
this matter.  In accordance with 10 C.F.R. ' 710.25(e) and (g), the 
hearing was convened.  
 
At the hearing, the individual testified on his own behalf, and 
presented the testimony of his wife, his supervisor, an employee 
whom the individual supervises (subordinate), and a psychologist 
(individual=s psychologist).  The DOE Counsel presented the 
testimony of the DOE consultant psychiatrist.  
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 II.  Hearing Testimony and Post-Hearing Documentary Evidence  
 
A.  The Individual 
 
The individual admitted that he has an attraction to pornography.  
Transcript of Hearing (Tr.) at 110.  He testified that he accessed 
pornography sites from his work computer during 2004, when he lived 
in city #1.  Tr. at 87,89.  He has also admitted viewing such sites 
from his home computer. PSI Tr. at 63.  The individual testified 
that after Agetting caught@ at work in 2004, he never again used his 
work computer to view pornography, and Acannot conceive@ of doing so 
ever again.  Tr. at 95.  See also, Tr. at 87, 90.  He is committed 
to having a filter in place on his home computer that will prevent 
him from accessing such sites if temptation arises.  Tr. at 115, 
160.  He stated that he has not tried to access pornography on his 
home computer since early 2005.  At that time, the filter was in 
place and the attempt was unsuccessful.  Tr. at 108.  The individual 
testified that he is attending a therapy/accountability group in his 
current city, and he finds this helpful.  Tr. at 92.  He is 
committed to continuing his involvement with this group.  Tr. at 93. 
 The individual testified that he now has a system in place to deal 
with the stress that heretofore might have caused him to seek 
relaxation through viewing pornography.  He stated that he works 
out, takes walks, and participates in his accountability group.  He 
uses his home computer now to access newspapers, and editorial 
magazines on the subjects of politics, current events and science.  
Tr. at 159-60.   
  
B.  The Individual=s Wife 
 
The individual=s wife stated that she discovered the individual 
accessing pornography web sites on their home computer on two 
occasions in the late 1990's and on one occasion in October or 
November 2004, shortly after they moved to their current city.  Tr. 
at 42, 50.  She was very disappointed by this behavior.  Tr. at 43. 
Shortly after the 2004 incident, she had the computer filter 
installed.  She testified that the individual does not have access 
to the unfiltered computer, and that she is the only person in the 
household that has the password for the filter.  Tr. at 52.  She was 
confident that the individual has not used their home computer to 
view pornography for three years.  She confirmed that the individual 
has attended group counseling sessions in city #1 and is continuing 
to do so in their current city.  Tr. at 43-49.   
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C.  Individual=s Colleague/Subordinate 
 
This witness stated that the individual has been his manager and 
colleague at various times during the past several years.  Tr. at 
69-70.  He stated that currently the individual=s work computer is 
in plain view, and his door is not closed.  He passes the 
individual=s office frequently during the work day, and has never 
seen any evidence of pornography on the individual=s computer.  Tr. 
at 71-72.  He has never known the individual to engage in unreliable 
behavior.  Tr. at 72.  This witness indicated that the individual 
spoke to him about his pornography issues at home and at work, the 
home computer blockers, and his help group.  Tr. at 76-81.  
 
D.  Individual=s Supervisor 
 
The individual=s supervisor has known the individual since 1993 and 
has worked with him in his current position in his current city 
since A2003,2004.@  Tr. at 28.  The supervisor describes the 
individual as doing a good job and as a responsible employee.  Tr. 
at 10, 12-16.  He was aware of the inappropriate use of the computer 
by the individual at his prior employment.  Tr. at 23.  He stated 
that the individual has been trustworthy, and that he has seen no 
evidence in the individual of impulsiveness, inappropriate use of 
the computer, or other inappropriate behavior at work.  Tr. at 34-
36.  He indicated that he and the individual do not socialize 
outside of work.  Tr. at 29.   
 
E.  Individual=s Psychologist2 
 
The individual=s psychologist stated that he spent approximately 
four hours evaluating the individual.  Tr. at 117.  He believes that 
the individual=s attraction to pornography arises from an anxiety 
problem that was exacerbated during the time of the individual=s 
relocation from city #1 to his present city.  Tr. at 124-126.  He 
believes that the individual has help in controlling stress through 
his accountability group, and that the once-a-week meeting is a good 
frequency for him.  Tr. at 126-128, 130.  He testified that the 
individual can find the Asoothing@ he seeks in his accountability 
group.  Tr. at 132.  He also believes that the individual could 
benefit from some individual therapy, but it is not obligatory.  Tr. 
at 128, 144.  Overall, the individual=s psychologist believes that  

                                                 
2/ The individual submitted for the record his psychologist=s 

written evaluation dated November 26, 2007.  Email of November 
30, 2007.   
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there is a Alow@ risk that the individual will return to viewing 
pornography at home, even if the filter were not in place, because 
the personal cost to his lifestyle is too great.  Tr. at 137.  He 
puts the risk at 10-20 percent at home. Id.  He stated that the risk 
that the individual will use his work computer for this purpose is 
Aessentially zero.@  Tr. at 138.   
 
F.  The DOE Consultant Psychiatrist 
 
The DOE consultant psychiatrist disagreed with the anxiety disorder 
diagnosis of the individual=s psychologist, and affirmed his 
diagnosis that the individual has an impulse control disorder.  Tr. 
at 145.  He believed that the individual would show poor judgment if 
he returned to viewing pornography at home because of the trauma it 
would cause his wife.  Tr. at 149, 154.  The DOE consultant 
psychiatrist characterized the risk that the individual would use 
his work computer to access pornography as Azero.@  Tr. at 153.  
With respect to the risk that the individual would return to home-
viewing of pornography, the DOE consultant psychiatrist gave 
inconsistent and wavering testimony.  He stated that the risk was 
Asmall to perhaps moderate.@  Tr. at 149.  He then stated that 
without a filter the risk was Asmall but significant.@  Tr. at 150. 
 Later, the DOE consultant psychiatrist testified that the risk at 
home was Alow.@  Tr. at 158.   
 
G.  Post-Hearing Documentary Evidence 
 
After the hearing, the individual submitted records showing his 
activity on his work computer during the period January 2007 through  
November 2007.  Submission of December 14, 2007.  These records 
indicate no access of inappropriate sites from this computer.   
  

III.  Applicable Standards 
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is 
not a criminal case, in which the burden is on the government to 
prove the defendant guilty beyond a reasonable doubt.  In this type 
of case, we apply a different standard, which is designed to protect 
national security interests.  A hearing is "for the purpose of 
affording the individual an opportunity of supporting his 
eligibility for access authorization."  10 C.F.R.  ' 710.21(b)(6).  
The burden is on the individual to come forward at the hearing with 
evidence to convince the DOE that granting or restoring his access 
authorization "would not endanger the common defense and security 
and would be clearly consistent with the national interest."  10 
C.F.R. ' 710.27(d).   
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This standard implies that there is a strong presumption against the 
granting or restoring of a security clearance.  See Dep=t of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (the Aclearly consistent with the 
interests of the national security test@ for the granting of 
security clearances indicates Athat security-clearance 
determinations should err, if they must, on the side of denials@);  
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong 
presumption against the issuance of a security clearance).  
Consequently, it is necessary and appropriate to place the burden of 
persuasion on the individual in cases involving national security 
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE 
& 82,752 at 85,511 (1995).   
 
Once a security concern has been found to exist, the individual has 
the burden of going forward with evidence to rebut, refute, explain, 
extenuate or mitigate the allegations.  Personnel Security Hearing 
(VSO-0005), 24 DOE & 82,753 (1995), aff=d, 25 DOE & 83,013 (1995).  
See also 10 C.F.R. ' 710.7(c).  
 
 IV.  Analysis 
 
The issue in this case is whether the individual has mitigated the 
Criterion H security concerns set forth in the notification letter. 
 As discussed above, the individual=s psychologist testified that 
the individual has an anxiety disorder, whereas the DOE consultant 
psychiatrist found that the individual suffers from a Acompulsion.@ 
 Tr. at 145.  I need not determine which condition, if either, the 
individual suffers from.  Rather, I must decide whether the concerns 
regarding the individual=s judgment and reliability arising from his 
viewing of pornography have been resolved.  As discussed below, I 
find that the individual has mitigated the concerns.  
 
As an initial matter, there was strong testimony from the 
individual=s wife and colleagues that he is no longer accessing 
pornography either from his work or his home.  The testimony 
regarding the filter on the individual=s home computer was 
especially convincing regarding the individual=s contention that he 
has not attempted to access pornography from his home computer since 
the early 2005 unsuccessful attempt.3  The submission of his work 

                                                 
3/ I am giving no credence to a statement the consultant 

psychiatrist made in his report to the DOE that seems to 
contradict the individual=s testimony on this point.  The 
report states that the individual told the psychiatrist he 
last tried to access pornography on his home computer Aa few 
months ago.@  Since the report was dated February 2, 2007, 
this alleged last access attempt would have occurred sometime 
in 2006.  Given the psychiatrist=s overall wavering testimony 
and the vagueness of his assertion of the date of the last 
access, I do not find it credible.  I believe the individual 
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computer records for the period January through November 2007 was 
strong additional corroborative evidence that the individual has not 
used his work computer for this purpose.  Thus, I am convinced that 
the individual has not accessed pornography from home for more than 
two years and has not accessed pornography at work since he was 
Acaught@ in 2004, or more than three years ago.  These periods of 
time are significant and, based on them, I find that the individual 
has shown a willingness and ability to control the behavior which 
caused a concern regarding his judgment. 
 
Furthermore, the testimony of the individual=s psychologist 
regarding the likelihood that the individual will return to such use 
in the future was convincing.  The individual=s psychologist 
characterized the risk at work as essentially zero.  The 
individual=s psychologist testified strongly that the risk at home 
was Alow,@ meaning 10 to 20 percent.  The consultant psychiatrist=s 
testimony was, overall, less assured.  His testimony wavered and was 
inconsistent.  He was unable to readily explain what he meant by a 
statement in his own report regarding the level of risk of lapse of 
judgment.  Tr. at 147-150.  Nevertheless, by the end of the hearing, 
the consultant psychiatrist seemed to believe the risk of home 
access was low, and there was no risk of the individual=s using his 
work computer to view pornography.  I find the testimony of the 
experts supports my conclusion that there is a low risk of the 
individual=s relapsing and seeking out pornography web sites in the 
future.   
 
There is further reason I believe that the individual will refrain 
from seeking out pornography.  He is sensitized to the trauma and 
hardship that this would cause his wife and family if he were to do 
so.  This is further motivation for him.  Moreover, the individual 
testified convincingly about the techniques that he uses on a 
regular basis to control stress, including the accountability group. 
I believe that he will continue to rely on those outlets in the 
future.   

                                                                                                                                                               
was more believable on the date of his last attempted access. 
The individual was well aware of the filter that was in place 
on his home computer.  I see no reason why he would have 
attempted to test its effectiveness as recently as 2006.  
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V.  CONCLUSION 
 
I am convinced that the individual has not accessed pornographic 
sites for several years.  He has strong motivation not to access 
such sites, and a strong support system in place to help keep him 
from doing so in the future.  There is convincing testimony from 
experts that the risk of return to the earlier judgment problem is 
low.  Accordingly, I find that the Criterion H security concern has 
been resolved.  It is therefore my decision that the individual 
should be granted access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel 
under the regulation set forth at 10 C.F.R. ' 710.28.  
 
 
 
 
Virginia A. Lipton 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 14, 2008 



*  The original of this document contains information which is subject to withholding from 
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     January 31, 2008 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  September 12, 2007 
 
Case Number:   TSO-0542 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access 
authorization  under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  In this Decision, I will consider whether, on the basis of the testimony and other 
evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should not be 
restored at this time. 
 
I. Background 
 
The individual is an employee of a contractor at a DOE facility.  Due to concerns about the 
individual’s past use of alcohol, the DOE local office conducted a Personnel Security Interview 
(PSI) with the individual on March 8, 2007.  See DOE Exhibit 30.  Because the security concern 
remained unresolved after the PSI, the DOE local office requested that the individual be 
interviewed by a DOE consultant psychiatrist.  The psychiatrist interviewed the individual on 
May 9, 2007.  See DOE Exhibit 13.  The DOE local office ultimately determined that the 
derogatory information concerning the individual created a substantial doubt about his eligibility 
for an access authorization, and that the doubt could not be resolved in a manner favorable to 
him. Accordingly, the DOE local office proceeded to obtain authority to initiate an 
administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. The Notification Letter included a statement of that derogatory information and 
informed the individual that he was entitled to a hearing before a Hearing Officer in order to 
resolve the substantial doubt regarding his eligibility for access authorization.  The individual 
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requested a hearing, and the DOE local office forwarded the individual’s request to the Office of 
Hearings and Appeals (OHA).  The Acting Director of OHA appointed me as the Hearing 
Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his supervisor and two other managers at his workplace, two of his three daughters, 
his wife, his Alcohol Anonymous sponsor, his therapist, and the DOE consultant psychiatrist.  
The DOE Counsel submitted exhibits prior to the hearing. 
 
II. The Notification Letter and the Security Concern at Issue 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding 
the individual’s eligibility for access authorization.  In the Notification Letter, the DOE 
characterized this information as indicating that the individual has been or is a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or as suffering 
from alcohol abuse.  DOE Exhibit 1 (citing 10 C.F.R. § 710.8(h) and (j)).  These statements were 
based on a May 15, 2007 report by the DOE consultant psychiatrist concluding that the 
individual suffered from “Alcohol Dependence, With Physiological Dependence, in Early Full 
Remission,”  a mental condition, which causes, or may cause, a defect in the individual’s 
judgment or reliability.  The Notification Letter also cited the following information: (1) the 
individual admitted himself into a 28-day inpatient alcohol treatment program;  (2) he did not 
take a medication prescribed by his psychiatrist to stop his alcohol cravings; (3) he would hide 
his drinking from his family and looked forward to Saturdays because he could drink more; (4) 
he continued to drink despite knowing that medication he regularly takes should not be taken 
with alcohol; (5) he stopped consuming alcohol in 2003 but began drinking again in mid-2005; 
(6) in 2003, he slapped his daughter as a result of being under the influence of alcohol; (7) his 
wife was concerned with his alcohol consumption prior to 2003; (8) over the last few years, he 
drank to escape his problems; (9) his drinking did not help his relationship with his wife and took 
away time that would have been spent with his family; (10) between 1996 and 2007, he 
intentionally drank to the point of intoxication whenever he had the time.  
 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The 
security concerns associated with Criteria H and J are as follows. First, a mental condition such 
as Alcohol Dependence can impair a person’s judgment, reliability and trustworthiness. See 
Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House.  Second, the excessive consumption of alcohol 
itself is a security concern because that behavior can lead to the exercise of questionable 
judgment and the failure to control impulses, which in turn can raise questions about a person’s 
reliability and trustworthiness. See id. at Guideline G. 
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III. Findings of Fact  
 
The relevant facts in this case are not in dispute.  The individual’s wife testified that the 
individual consumed alcohol “occasionally” from 1978 to 1984, when their first daughter was 
born.  Id. at 17-18.  After becoming a father, “he either cut down significantly or stopped” 
drinking.  Id. at 18.  In 1987, the couple learned that their daughter, then three years old, had 
been sexually abused by a babysitter.  Id. at 19-20.  After this, the individual’s wife saw the 
individual become depressed, and his drinking intensified “a great deal.”  Id. at 21.  In 1996, the 
daughter who had been abused, by then the oldest of three daughters, was diagnosed with 
anorexia, and the individual’s wife believes this contributed to the individual drinking more.  Id. 
at 22-23.  In 2003, according to the history taken by the DOE psychiatrist and recounted in her 
report, the individual got into an argument with his oldest daughter and slapped her.  He had 
consumed alcohol prior to the argument, and believing the incident would not have happened but 
for his drinking, he resolved to quit.  DOE Exhibit 13 at 7.  
 
His wife testified that, in 2003 while at a treatment center for their daughter’s anorexia, “the 
people there really, really encouraged him to get support and to get in an AA group, but he's a 
good . . . John Wayne type, and he was going to tough it out and do it on his own.”  Hearing 
Transcript [hereinafter Tr.] at 26.  However, in the middle of 2005, while he was on a trip with 
friends, the individual drank one beer, believing it would not hurt to drink just one.  DOE Exhibit 
13 at 7.  He then began drinking regularly, though he attempted to hide this from his family until 
later in 2005, when his youngest daughter came home and found him drinking a beer.  Id; Tr. at 
122-23.  His pattern of drinking progressed to the point where he would drink three to four times 
per week, three to four drinks each time, and more on weekends.  DOE Exhibit 13 at 7; Tr. at 
155.  The individual’s drinking began to take a toll on his relationships with his wife and 
daughters, Tr. at 28-29, 123-24, as it had when he had used alcohol prior to quitting in 2003.  Id. 
at 105.  The individual’s oldest daughter was away at college in the fall of 2006 and his wife 
testified that when “she came home at Thanksgiving, and she was very worried about his -- you 
know, she could just see his physical deterioration from when she had left in August and come 
back in November.”  Id. at 29.  While the daughter was home for Christmas in 2006, she and her 
mother visited with the daughter’s therapist, “told her what was happening, and she decided – 
you know, we really knew that we needed an intervention, and [the therapist] was definitely 
behind us with that.”  Id. at 31. 
 
The family scheduled an appointment with the daughter’s therapist for February 3, 2007.  At the 
appointment, the individual’s wife and daughters expressed to him their feelings about how his 
drinking was affecting their family.  Id. at 31.  Each of them read letters to him that they had 
prepared for the intervention.  Id. at 134-35.  The individual was at first reluctant to get 
treatment, primarily because of the impact he believed it would have on his job.  Id. at 33, 107.  
However, he eventually agreed to check into an inpatient treatment facility located about two 
hours away from his town, where he spent the next month.  Id. at 35-36. 
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IV. Analysis 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the 
evidence that raises a concern about the individual’s eligibility to hold a DOE access 
authorization, as well as the evidence that mitigates that concern.  I conclude, based on the 
evidence before me and for the reasons explained below, that the security concerns in this case 
remain unresolved. 
 
A. Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether 
granting or restoring access authorization "would not endanger the common defense and security 
and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
It is my role as the Hearing Officer to issue a Decision that reflects my comprehensive, common-
sense judgment, made after consideration of all the relevant evidence, favorable and unfavorable, 
as to whether the granting or continuation of a person’s access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors. 
 

10 C.F.R. § 710.7(c).  Considering all of the above factors, I find that the nature, extent, and 
seriousness of the conduct, the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes, the recency of the conduct, and the likelihood of recurrence are the 
most relevant factors in this case, with the last being the critical issue in this case. 
 
B. The Diagnosis of Alcohol Dependence 
 
It is undisputed that the individual suffers from Alcohol Dependence under the criteria set forth 
in the DSM-IV-TR.  Both the DOE psychiatrist and the individual’s therapist are in accord on 
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this matter.   Tr. at 60.  From the history described above, the individual’s problem is one that is 
both serious and long-standing.  In this respect, I concur with the impression of the DOE 
psychiatrist, who remarked that the hearing testimony gave her “a clearer picture of the severity 
and length of time that [the individual] had been struggling with the disease of alcohol 
dependence.”  Tr. at 157. 
 
C. Whether the Security Concern Raised by the Diagnosis of Alcohol Dependence Has 

Been Resolved 
 
1. Testimony Regarding the Steps Taken by the Individual toward Rehabilitation and 

Reformation from Alcohol Dependence 
 
The individual has taken many positive steps toward rehabilitation and reformation.  First, the 
individual voluntarily undertook a month of intensive inpatient treatment for his disease, 
knowing that by doing so he put his clearance and employment at risk.  Id. at 135-37.  Since 
coming back home from treatment, he has been seeing a therapist on a regular basis, Id. at 69 
(testimony of therapist that she has seen the individual on average once every three weeks), 
including sessions with his family.  Id. at 37-38. 
 
Second, the individual began attending Alcoholics Anonymous (AA) sessions while in inpatient 
treatment, and has continued to do so consistently since.  Id. at 78-79 (testimony of AA sponsor 
that “my perception is that he goes to at least three meetings or more a week. One of the things 
that impresses me about [the individual] is his consistency in attendance. That speaks well of 
why he's got nine months of sobriety.”)  According to his sponsor, the individual is highly 
motivated, listens carefully at meetings, and that he “appreciates AA, because he knows that AA 
has given him the opportunity for a new life, and he's taken advantage of it. . . .  [H]e has been 
the most consistent with me of any of the people I'm sponsoring right now.”  Id. at 81-85. 
 
Finally, there was universal agreement among the witnesses at the hearing that the individual has 
remained sober since February 3, 2007, and that he is committed to maintaining his sobriety.  
See, e.g., Id. at 51 (testimony of wife that “he truly believes that he can never have another drink 
of alcohol as long as he lives”); Id. at 89 (testimony of AA sponsor that the individual is “going 
to stick with” AA); Id. at 127 (opinion of daughter that “just going through all that, and it 
jeopardizing all his relationships with his family, his friends, work, that he's not going to take 
that risk. I mean, I know it is an addiction and anybody can relapse, but I don't think he's going to 
do it.”).  To his credit, the individual clearly recognizes that he suffers from alcohol dependence, 
and acknowledges the security concern in this case.  Tr. at 133. 
 
2. Expert Testimony as to the Individual’s Progress in Recovery and the Risk of 

Relapse 
 
The regulatory factors discussed above, both as to the severity of the individual’s problem and 
the steps that that the individual has taken thus far to overcome his problem, need to be taken 
into account in evaluating the “likelihood of recurrence,” in this case the likelihood that the 
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individual will return to using alcohol in the future.  While the lay witnesses at the hearing 
strongly and, in my opinion, sincerely believe that the individual will not return to drinking, I 
give more weight on this issue to the opinions of the two experts who testified at the hearing, the 
individual’s therapist and the DOE psychiatrist. 
 
a.   The Testimony of the Individual’s Therapist 
 
The individual’s therapist is a licensed marriage and family therapist, a licensed chemical 
dependency counselor and a certified intervention specialist  who has practiced since 1996. Id. at 
56. She knows the individual’s family well, having worked with them on his daughter’s issues 
with anorexia for a number of years.  Id. at 57-58.  As noted above, she has seen the individual, 
on average, three times per month since he returned from inpatient treatment in March 2007.  
She opined that the individual is “probably just exactly . . . where he should be in his recovery,” 
Id. at 66, noting his continued attendance at AA, which she considers “the gold standard for 
recovery from alcoholism.”  Id. at 65.  As for the likelihood of the individual’s relapse, the 
therapist testified that “if he keeps doing what he is doing, I think that he has a good prognosis to 
retain his recovery” Id. at 67, and the risk of future relapse would be “low.”  Id. at 73.  The 
therapist believes that “there is a very good chance that he will” continue with the program that 
he has been following, 

 
because this family is a family that has utilized therapy to a very full extent, and 
unlike some -- unlike some families, I think that they are saying they are seeing 
the benefits and they are willing to work to gain that.  
 
So I feel like he has -- he has good motivation to continue in a positive direction. 
 

Id. at 74. 
 
b.  The Testimony of the DOE Psychiatrist 
 
The DOE psychiatrist was not as optimistic in her prognosis.  While all of the witnesses testified 
as to the individual’s strong motivation to remain abstinent, and the DOE psychiatrist thought the 
“witnesses all looked and sounded credible,” Id. at 157, she testified that 

 
studies show, actually, believe it or not, that it is not the motivation that keeps 
people sober for a long time, that it is actually the frequency and the length of 
time of attendance, for example, at AA, and all of those other treatment programs, 
that keeps their prognosis -- their long-term prognosis much more solid. 
 

Id. at 160-61. 
 
The DOE psychiatrist stated that the individual’s motivation is reinforced by what she described 
as a very intelligent and very supportive family, and tools he has gained since going into 
treatment.  Id. at 161, 162.  However, while taking “into consideration all the positive things that 
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are going for him with regards to his recovery,” the DOE psychiatrist noted “the observations we 
have in this field . . . that the first year is the highest vulnerability” and “up to 60 percent of 
people” relapse in the first year.  “So while he is definitely on the road to recovery . . . at this 
time, I'm sorry to say that he has not, in my opinion, met the adequate rehabilitation and 
reformation that I think is required to really lower the risk of relapse of this disease of 
alcoholism.”  Id. at 162-63.  “At this point in time, I would still consider the probability of 
relapse as moderate instead of low.”  Id. at 202. 
 
D. Hearing Officer Evaluation of Evidence 
 
As noted above, the decision of a Hearing Officer in a Part 710 case is a predictive assessment, 
in this case an assessment of the likelihood that the individual will relapse from abstinence from 
alcohol, the potential consequences to national security of such a relapse not being in dispute.  In 
this regard, I found the testimony of the DOE psychiatrist to be well-founded and persuasive, and 
I am convinced that the prognosis for the individual was, as of the date of the hearing in this 
matter, more guarded than that offered by the individual’s therapist. 
 
Like the DOE psychiatrist, I was struck by the individual’s testimony that his urge to drink was 
“not so frequent anymore. Maybe once a day, you know, and then it doesn't last very long.”  
Id. at 143.  The DOE psychiatrist cited this testimony in characterizing the individual as “still 
very fragile,” while acknowledging that this “sounds like a punishment for somebody being 
honest, . . .”  Id. at 161.  She noted that such continued urges in an individual nine months into 
sobriety “is not a symptom that is universally present in alcohol dependence. . . .  There are many 
people with alcohol dependence who actually, remarkably, have an easier time of not even 
thinking about it, even with triggers, because that is just not a predominant symptom that they 
have.”  Id. at 187. 
 
Taking all of the above into account, I am of the opinion that the risk of relapse for the individual 
is at this point too great to warrant restoration of his access authorization.  More than anything 
else, this is a factor of the amount of time that the individual had been abstinent and in treatment 
at the time of the hearing. Another consideration is the fact that the individual attempted to quit 
drinking before, but then relapsed after two years.  However, the individual’s present approach, 
with the superb support being offered by his family and therapist, and his continued participation 
in AA, almost certainly improves his chances of maintaining his recovery.  Thus, I believe that 
the individual could have, with a longer period of abstinence at the time of the hearing, 
sufficiently resolved the security concerns in this case. 
 
V. Conclusion 
 
Upon consideration of the record in this case, I find that there is evidence that raises a substantial 
doubt regarding the individual’s eligibility for access authorization.  In addition, I find that the 
concern raised by that evidence had not been sufficiently mitigated as of the date of the hearing 
in this matter.  I therefore cannot conclude, “after consideration of all the relevant information, 
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favorable and unfavorable,” that restoring the individual’s “access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).  The individual may seek review of this Decision by 
an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 31, 2008 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:   Personnel Security Hearing  
 
Date of Filing:  September 12, 2007 
 
Case Number:  TSO-0543 
 
This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter "the Individual") for access authorization.  The 
regulations governing the Individual's eligibility are set forth 
at 10 C.F.R. Part 710, "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the 
Individual’s suspended access authorization should be restored.  
For the reasons detailed below, I have concluded that the 
Individual’s access authorization should be restored. 
 

I. Background 
 
The Individual has been a DOE contractor employee and held a 
clearance for many years.  When he applied for a clearance in 
1988, he disclosed a 1983 hospitalization for an “acute reactive 
psychosis.”  DOE Ex. 15.  The Local Security Office (LSO) 
referred him to a DOE consultant-psychiatrist (DOE Psychiatrist 
I), who opined that the 1983 hospitalization involved a “manic 
depressive (bipolar affective disorder) episode.”   DOE Ex. 13 
at 11.  DOE Psychiatrist I further opined that the risk of 
another episode was less than 50 percent and, therefore, 
medication was unwarranted.  Id.  Finally, DOE Psychiatrist I 
commented that reports indicated that the Individual was “an 
exceptionally well-adjusted, creative, and sociable person.”  
Id. at 12.  The Individual was granted a clearance. 
 
The Individual had a depressive episode in 2002 and a manic 
episode in 2002, and again, in 2005.  As a result, the Local 
Security Office (LSO) referred the Individual to a DOE 
consultant-psychiatrist (DOE Psychiatrist II) for an evaluation. 
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In his 2006 report, DOE Psychiatrist II opined that the 
Individual had Bipolar I Disorder, citing the criteria set forth 
in the American Psychiatric Association Diagnostic and 
Statistical Manual (DSM-IV-TR).  DOE Ex. 3 at 8-12.  The 
Individual’s manic episodes were “severe” and the depressive 
episodes “significant.”  Id. at 12.  An antidepressant likely 
contributed to the 2002 episode.  Id.  After that episode, the 
Individual took Depakote for over a year, but then unilaterally 
discontinued the medication, citing weight gain and sleep apnea.  
Id. at 6.  The absence of Depakote likely contributed to the 
2005 episode.  Id. at 12.  The Individual was restarted on 
Depakote after the 2005 episode and was free of symptoms between 
that time and the psychiatrist interview.  Id.   at 7.  During 
the psychiatric interview, the Individual expressed a good 
understanding of his illness and stated that he recognized that 
he needed to be on Depakote the rest of his life.  Id.  He 
reported taking Depakote twice a day and missing about one dose 
a week.  Id.   The Individual’s history of severe episodes and  
poor judgment in managing the disorder left the Individual at 
“high” risk for a future episode.  Id. at 12-13.  In sum, DOE 
Psychiatrist II found that the Individual’s disorder had caused 
defects in judgment and reliability and was “likely” to do so in 
the future.  Id. at 13.   
 
In 2007, the LSO issued a Notification Letter, which cited a 
concern that the Individual has a mental illness that may cause 
a defect in judgment and reliability.  DOE Ex. 1 (Statement of 
Charges), citing 10 C.F.R. § 708.8(h) (Criterion H).  The 
Individual requested a hearing, and I was appointed to serve as 
the Hearing Officer. 

 
II. The Hearing 

 
A.  Written Evidence 

 
Both parties submitted exhibits.  The DOE exhibits included the 
reports of DOE Psychiatrists I and II.  The Individual’s 
exhibits included a chronology, a letter from a treating 
psychiatrist (Treating Psychiatrist I), a treatment plan 
developed in conjunction with his doctors, laboratory reports of 
his Depakote levels, several articles on Bipolar I Disorder, and 
performance appraisals and awards.   
 
The letter from Treating Psychiatrist I discusses the 
Individual’s treatment and prognosis.  Ind. Ex. 7.  Treating 
Psychiatrist I reported that Depakote was “working well” and the 
Individual’s mood was “uniformly stable.”  Id.  She stated that 
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the Individual intended to increase his dietary and exercise 
regimen to address his weight gain and cardiac risk and was 
considering blood lipid-lowering medication.  Id.  She opined 
that the Individual could still have a manic or depressive 
episode, but these would be “far decreased in intensity as well 
as in frequency.”  Id.  
 
The Individual’s treatment plan discusses medication, the roles 
of Treating Psychiatrist I and a second psychiatrist (Treating 
Psychiatrist II) in the Individual’s treatment, and the 
Individual’s responsibilities.  Ind. Ex. 13.  Under the plan, 
the Individual is monitored on a monthly basis by Treating 
Psychiatrist I, with Treating Psychiatrist II consulted in 
connection with any medication adjustments.  Id.  Medication is 
Depakote daily, with blood levels measured regularly, and 
Olanzapine in the event of the onset of “trigger conditions” for 
a Bipolar I episode.  Id.  See also Ind. Ex. 15 (laboratory 
reports).  The Individual maintains a daily log, which monitors 
mood, sleep, medicine, exercise, and stress.  Ind. Ex. 13.  See 
also Ind. Ex. 14 (completed November 2007 log).  As the 
testimony at the hearing made clear, this treatment plan was 
prepared in conjunction with Treating Psychiatrists I and II.    
 
The articles on Bipolar I Disorder discuss the role of 
medication in that disorder.  Ind. Exs. 4-6.  The first article 
discusses research on the benefits of mood stabilizers; the 
second and third discuss antidepressant-induced mania and the 
risk of antidepressants for individuals with Bipolar I Disorder.  
 
Other documents relate to the Individual’s functioning in the 
workplace.  Performance appraisals for the last five years are 
positive.  Ind. Ex. 10.  In his 2007 performance appraisal, the 
Individual’s manager reports that the Individual had an 
“outstanding year” and “excelled in all areas.”  Ind. Ex. 10 at 
2.  A group of certificates and awards reflect accomplishments.  
Ind. Ex. 11.  Finally, a credit report is positive.  Ind. Ex. 
12.   
 

B.  Testimony 
 

DOE presented one witness – DOE Psychiatrist II.  The 
Individual, who was represented by counsel, testified and 
presented seven witnesses:  his mother, his supervisor, four 
current or former colleagues, and Treating Psychiatrist II. 
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1.  The Individual 
 
The Individual testified that he has Bipolar I Disorder.  Tr. at 
119.  It is “a chronic disease” which must be “actively 
managed.”  Id. at 119-21.  The Individual began seeing Treating 
Psychiatrist II two months before the hearing, and has seen him 
four or five times since then.  Id. at 170.     
 
The Individual described his current treatment plan.  Tr. at 
120-22.  He takes Depakote, which is doing a “good job” of 
stabilizing his moods.  Id. at 157.  In addition, he is 
monitoring his moods and triggering conditions on a daily basis 
in order to allow him to “nip [a potential bipolar episode] in 
the bud.”  Id. at 158.  If a triggering condition occurs, the 
Individual will take Olanzapine and contact the treating 
psychiatrists.  Id. at 154-55.   
 
The Individual testified that his current treatment plan is an 
effective plan.  In particular, he noted that the recent 
episodes - those in 2000, 2002, and 2005 - were preceded by 
several symptoms, including trouble sleeping.  Tr. at 123-25, 
134, 140-2.  Under his current treatment plan, he would have 
identified the symptoms at once, taken Olanzapine, and contacted 
the treating psychiatrists.  Id. at 164.  Moreover, he is not 
taking an antidepressant, which was a factor in the 2002 manic 
episode.  Id. at 125, 132. 
     
Finally, the Individual testified that he was committed to 
following his treatment plan.  He stated that, until recently, 
he was not well-informed about his illness and was concerned 
about his weight gain while taking Depakote.  Tr. at 159-60.  
Discontinuing Depakote in 2003 was a “mistake,” id. at 138, and 
he has “come to grips” with the weight gain, id. at 160.  He 
will not modify his medication in the absence of the agreement 
of the treating psychiatrists.  Id. at 139.  He will also 
minimize the types of schedule disruptions associated with his 
prior episodes.  Id. at 155-56.  Finally, he has told family, 
friends, and colleagues about his illness and his symptoms.  Id. 
at  161-62.  
 

2. The Individual’s Mother 
 
The Individual’s mother testified concerning the Individual’s 
mental health and treatment.  She described him as active in 
activities during junior and senior high school; the 1983 
episode was the first indication of a problem.  Tr. at 76-87.  
By the summer of 1983, his treatment was completed.  Id. at 87.  
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After that, the Individual did not have any problems through the 
1980s and 1990s.  Id. at 88.  She testified that at the time of 
the 2000 episode, the Individual “wasn’t feeling well” and 
travelled to his parents’ home.  Id. at 87-88.  The Individual 
saw the psychiatrist who treated him in 1983.  Id. at 89.  In 
the first part of 2002, he had another episode for which he was 
hospitalized.  Id. at 93.  The treating psychiatrist, noting 
that the Individual had been on an antidepressant, stated that 
“he should never have been on” that medication.  Id. at 96.  The 
Individual was prescribed Depakote and was back to work in two 
weeks.  Id. at 98.  The Individual’s mother was aware that he 
later stopped taking the Depakote:  “[H]e just said that it was 
causing him to have a weight gain, and he was feeling good and 
he didn’t think he needed it.”  Id. at 104.  She stated that 
“he’s learned his lesson,” referring to the 2005 episode. Id. at 
106.  The Individual’s mother testified that she and his father 
were part of his support system and had telephone numbers for 
his physicians and friends.  Id. at 108-10.           
 

3. The Individual’s Supervisor  
 

The Individual’s supervisor (the Supervisor) testified that the 
Individual was a “very solid performer.”  Tr. at 10.  The 
Individual is “technically very, very sound.”  Id.  The 
Supervisor has not seen anything to indicate that the Individual 
is not trustworthy.  Id. at 17-18.  The Individual informed the 
Supervisor of his illness and its symptoms.  Id. at 13.      
 
  4.  The Individual’s Colleagues 
 
The first colleague testified that he had known the Individual  
since the early 1990’s.  Tr. at 12-13.  The colleague had a 
“very good” relationship with the Individual.  Id. at 30.  The 
issue of the Individual’s mental condition “came as a complete 
surprise.”  Id. at 29.  The colleague “never observed anything 
that I thought was affecting his judgment, or [that he was] 
unduly depressed or euphoric.”  Id. at 33.  In sum, the 
Individual is a “valuable colleague, and his technical work has 
been superb.”  Id. at 34.   
 
The second colleague has known the Individual for about ten 
years.  Tr. at 37.  The colleague testified that the Individual 
is “an extremely hard worker, very conscientious,” and “someone 
I really like having around.”  Id. at 43.  The Individual 
informed the colleague of his condition and its symptoms.  Id. 
at 52-53.  In sum, the Individual is “very consistent, very 
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reliable, very conscientious, gives us everything you’d like in 
an employee.”  Id. at 55. 
 
The third colleague has known the Individual for five years.  
Tr. at 59.  “All of our work-related stuff, I would say was 
friendship-related as well.”  Id. at 62.  The colleague did not 
know the Individual had a bipolar disorder until recently and 
“would have never ventured a guess that there was a problem of 
that type.”  Id. at 64.  In sum, the colleague “could not think 
of a better person to work with.”  Id. at 65.   
 
The fourth colleague has known the Individual since the mid-
1990s.  Tr. at 68.  The colleague and the Individual worked on a 
project for about four years and saw each other “more than 
weekly, often daily.”  Id. at 69.  The project involved a 
challenging workload, but “there was nothing about [the 
Individual’s] behavior that indicated that he was reacting to 
that any differently” from others in a similar situation.  Id. 
at 73.  Since then, the Individual and the colleague have 
“crossed paths roughly once a year.”  Id. at 70.  The Individual 
recently told the colleague about his bipolar disorder.  Id. at 
72.     
 

5.  Treating Psychiatrist II 
 
Treating Psychiatrist II testified that the Individual’s   
Bipolar I Disorder is in remission and that it is unlikely that 
he will have another episode.  Tr. at 202, 209.  The 
Individual’s recovery time following episodes has gone down, his 
treatment plan is good, and the Individual is committed to 
following the plan.  See, e.g., id. at 189-93.  The frequency of 
his blood tests to measure his Depakote level is reasonable, and 
his tests over the past year show that his levels are in the 
therapeutic range.  Id. at 201-02.  The Individual has a good 
therapeutic relationship with the treating psychiatrists.  Id. 
at 201-02, 204.  In response to a suggestion from Treating 
Psychiatrist II, the Individual developed the mood chart.  Id. 
at 218.  The Individual has a “sense of relief” that he 
understands his illness and that he has a treatment plan that 
will allow him to act proactively to avoid another episode.  Id. 
at 204.      
 

6.  DOE Psychiatrist II 
 
DOE Psychiatrist II was present throughout the hearing.  He 
testified last.   
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DOE Psychiatrist II discussed the Individual’s illness, giving 
particular attention to the 2002 and 2005 manic episodes.  Tr. 
at 222, 224-25.  DOE Psychiatrist stated that Depakote lowers 
the likelihood of a recurrence but “it doesn’t help at all if 
you don’t take it.”  Id. at 226.  When DOE Psychiatrist II 
interviewed the Individual, DOE Psychiatrist II was concerned 
about the Individual’s history of “poor compliance.”  Id.  
 
DOE Psychiatrist II testified that the Individual had made 
“positive” changes since the psychiatric interview.  Tr. at 231.  
The Individual is “much better educated” and “taking the 
disorder much more seriously.”  Tr. at 232.  The Individual has 
“come to more of an acceptance” of the disorder.  Id. at 231.  
The Individual has a “much more rigorous treatment plan” than at 
the time of the interview.  Id.  The provision for taking 
Olanzapine, as needed, is “very helpful.”  Id. at 231.  The 
Individual’s understanding of the illness and the plan’s strict 
regimen give him better compliance.  Id. at 231-32.  The 
Individual is “perfectly compliant” with medicines, as shown by 
the Depakote levels.  Id. at 232.  The plan is an “excellent 
treatment” plan, and there are no areas in which it could be 
improved.  Id. at 234.    
 
As a result of those positive changes, DOE Psychiatrist II 
rendered an updated opinion on the Individual’s prognosis.  The 
Individual’s probability of having an episode in future years is 
“much improved” and low.  Tr. at 232-33.  Accordingly, the DOE 
Psychiatrist II saw “adequate evidence of reformation or 
rehabilitation” i.e., a “low” risk of a future episode.  Id.  
 

II. Applicable Regulations 
 
The regulations governing an individual’s eligibility for access 
authorization (also referred to as a security clearance) are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  An individual is eligible for access 
authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to 
an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally 
Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should 
err, if they must, on the side of denials”); Dorfmont v. Brown, 
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913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).   
 
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing 
officer.  Id. § 710.21(b)(3).  At a hearing, the burden is on 
the individual to present testimony or evidence to demonstrate 
that he is eligible for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”   
Id.  § 710.27(a). 
 

IV. Analysis 
 
The LSO correctly concluded that the Individual’s Bipolar I 
Disorder diagnosis raises a security concern.  A security 
concern arises if an individual is diagnosed with a mental 
condition that may affect judgment and reliability.  10 C.F.R. § 
710.8(h).  It is undisputed that (i) Bipolar I Disorder is a 
mental condition that may cause a defect in judgment and 
reliability and (ii) the Individual has that disorder.   
 
To resolve this type of concern, an individual must demonstrate 
that the risk of a defect in judgment and reliability is low.  
To do that, an individual must demonstrate that (i) the 
condition has been stabilized, (ii) an effective treatment plan 
is in place, and (iii) the individual is likely to follow the 
plan.  See, e.g., Personnel Security Hearing, Case No. TSO-0428, 
29 DOE ¶ 83,015 (2006). 
 
In this case, the Individual brought forward extensive evidence 
and testimony concerning his stability, his current treatment 
plan, and his commitment to that plan.  As of the time of the 
hearing, he had not had an episode since 2005, had a heightened 
understanding of his condition, a commitment to taking 
medication regardless of the side effects, and a daily regimen 
to identify triggering conditions and “nip them in the bud.”  
See, e.g, Ind. Exs. 4-6 (articles on medication for bipolar 
disorder); Ind. Ex. 7 (letter from Treating Psychiatrist I); 
Ind. Ex. 13 (treatment plan); Ind. Ex. 14 (November 2007 log).  
The testimony of Treating Psychiatrist II corroborates the 
Individual’s description of his treatment.  Tr. at 186-219.  
Importantly, the laboratory reports and testimony from both 
Treating Psychiatrist II and DOE Psychiatrist II corroborate the 
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Individual’s testimony that he is taking the Depakote as 
prescribed.  Ind. Ex. 15; Tr. at 201-02, 232.  Finally, the 
Individual has presented witnesses to corroborate his testimony 
that he has a support network.  Id. at 13 (colleague), 52-53 
(colleague), 108-110 (mother, discussing family and friends).   
 
The medical experts agree that the Individual’s risk of relapse 
is low.  Tr. at 209, 232-33.  In that respect, the record 
provides ample support for the updated assessment by DOE 
Psychiatrist II.  When he interviewed the Individual in 2006, 
the 2005 episode was relatively recent.  As discussed above, by 
the time of the hearing, the Individual had over two years 
without an episode, a more rigorous treatment plan, and greater 
knowledge of, and commitment to, his treatment plan. 
 
In sum, the evidence and testimony indicates that the 
Individual’s risk of another bipolar episode is low and, 
therefore, it is unlikely to cause a defect in judgment and 
reliability.  Accordingly, the security concern arising from the 
bipolar diagnosis is resolved. 
 

V. Conclusion 
 
The Individual has resolved the Criterion H concern set forth in 
the Notification Letter.  As a result, restoring the 
Individual’s access authorization “would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I have 
concluded that the Individual’s access authorization should be 
restored.  Any party may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R.        
§ 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:February 26, 2008  



1/  Access authorization (or security clearance) is an administrative determination that an individual
is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced
with XXXXXX’s.
                                                           
                                                                March 6, 2008

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 18, 2007

Case Number: TSO-0545

This Decision concerns the eligibility of XXXXXXXXXXXXX (the Individual) to retain his
access authorization.1/ The regulations governing the individual’s eligibility are set forth
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.  After reviewing the evidence before me, I find the Individual’s
access authorization should not be restored.

I. Background

A.  Notification Letter

This administrative review proceeding began when a Department of Energy (DOE) Office,
suspended the Individual’s access authorization based upon derogatory information in its
possession that created substantial doubt pertaining to his continued eligibility.  In
accordance with 10 C.F.R. § 710.21, the DOE Office subsequently issued a Notification
Letter that included a statement of the derogatory information causing the security
concern.  

The security concerns cited in the Letter involve the Individual’s false statements, his use
of alcohol, and his numerous arrests.  The Notification Letter stated that the Individual
made false statements during a February 26, 2007, Personnel Security Interview (PSI) and
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2/  During the hearing, the DOE Counsel stipulated that the third incident of derogatory
information cited in the Notification Letter in connection with Criterion F was not an issue.  Tr. at
130.  This derogatory information related to the Individual’s 1989 denial that alcohol was involved
in a 1985 charge for Careless and Imprudent Driving.  Because the DOE Counsel stipulated that it
was not at issue at the hearing, I will not address it in this Decision.

3/  Criterion F refers to information indicating that an individual “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications statement,
a personnel security interview, written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding eligibility for DOE access authorization.”
10 C.F.R. § 710.8(f).  

4/  Criterion H refers to information indicating that an individual has “an illness or mental condition
of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may
cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J refers to
information indicating that an individual has “[b]een, or is, a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.”  Id. at § 710.8(j).  

to a DOE consultant psychiatrist in 2000.2/ First, the DOE Office claims that the Individual
made false statements during the February 26, 2007, PSI when he denied that he had ever
attended Alcoholics Anonymous (AA) or taken medication for alcohol treatment.  In
previous PSIs and psychiatric evaluations, the Individual admitted he had attended AA
and taken Antabuse, a medication used in the treatment of alcohol addiction.  Secondly,
the DOE contends that the Individual made false statements during a May 2000 psychiatric
evaluation when he denied a family history of alcohol use.  He had previously admitted
that two paternal uncles died due to alcohol use.  These admissions took place in PSIs
conducted in October 27, 1999, October 31, 1991, and January 23, 1989.  He made similar
admissions in psychiatric evaluations conducted on  January 28, 1992, and September 20,
1989.  In addition, during his most recent psychiatric evaluation in May 2007, he admitted
that his two uncles died of excessive alcohol use.  According to the Notification Letter,
these two instances of making false statements constitute derogatory information under
10 C.F.R. § 710.8(f) (hereinafter Criterion F).3/  

The second security concern cited in the Letter indicates that the Individual has been
diagnosed by two DOE consultant psychiatrists as suffering from alcohol abuse.  In
addition, the Notification Letter relies on the Individual’s numerous alcohol-related arrests
and/or charges.  According to the Notification Letter, the Individual’s alcohol misuse and
diagnosis constitute derogatory information under 10 C.F.R. § 710.8(h) & (j) (hereinafter
Criterion H and Criterion J).4/ 



-3-

5/    The October 2006 charge was Driving Under the Influence.  At the hearing, the DOE Counsel
stipulated that the second and third elements  of derogatory information cited in the Notification
Letter in connection with Criterion L were not at issue.  Tr. at 130.  The derogatory information
related to the Individual’s failure to report three of the alcohol-related arrests, although he had
signed a security acknowledgment in 1994 and 1980 certifying that he understood he was required
to report all arrests.  Because the DOE Counsel stipulated that the Individual’s failure to report the
three arrests was not at issue at the hearing, I will not address it in this Decision.

6/  Criterion L refers to information indicating that the Individual has “engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy.”  Id. at § 710.8(l).

The third security concern cited in the Notification Letter indicates that the Individual was
arrested in February 1983, April 1986, May 1986, October 1997, and October 2006, for
Driving While Intoxicated (DWI).5/  According to the Notification Letter, these arrests
constitute derogatory information under 10 C.F.R. § 710.8(l) (hereinafter Criterion L).6/

B.  DOE Consultant Psychiatrists’ Evaluations

The first DOE consultant psychiatrist evaluated the individual on May 5, 2000.  In his
report, he diagnosed the Individual as suffering from alcohol abuse in sustained partial
remission.  The first DOE consultant psychiatrist further indicated that the Individual “has
shown significant evidence of rehabilitation through the divorce recovery workshop.”
DOE Ex. 17 at 6.  The second DOE consultant psychiatrist evaluated the individual on
May 1, 2007.  In his report, he diagnosed the Individual as suffering from alcohol abuse.
The second DOE consultant psychiatrist indicated that the Individual reported that he had
last consumed alcohol three weeks prior to the interview.  DOE Ex. 16 at 5.  Both DOE
consultant psychiatrists stated that the Individual should not consume any alcohol.  DOE
Ex. 16 at 8; DOE Ex. 17 at 6.

In his report, the second DOE consultant psychiatrist indicated that in order to establish
rehabilitation, the Individual should either produce documented evidence of attendance
at AA for a minimum of 100 hours with a sponsor, at least two times a week for a
minimum of one year, or complete a minimum of 50 hours of a professionally led, alcohol
abuse treatment program, for a minimum of six months, including aftercare.   The second
DOE consultant psychiatrist concluded that adequate evidence of reformation would be
either two years of absolute abstinence, if the Individual attends either AA or a treatment
program as outlined above, or three years of absolute abstinence if the Individual does not
attend one of those two programs.
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7/  10 C.F.R. § 710.25(g). 

C.  The Hearing

The Notification Letter informed the Individual that he was entitled to a hearing before a
Hearing Officer, in order to respond to the information contained in that letter.  Upon
receipt of the Notification Letter, the Individual requested a hearing, and that request was
forwarded to the Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.7/

At the hearing, the Individual was represented by an attorney.  The Individual testified on
his own behalf, and presented the testimony of his AA sponsor, the Operations Director
at his outpatient treatment program, a life-long friend, and a co-worker.  The DOE Counsel
presented one witness, the second DOE consultant psychiatrist.  The DOE Counsel entered
42 exhibits into the record.  The Individual entered six exhibits into the record.  

II. The Hearing Testimony

At the hearing, the Individual’s attorney stipulated to the diagnosis of the second DOE
consultant psychiatrist that the Individual suffered from alcohol abuse.  Hearing Transcript
(Tr.) at 8.  Accordingly, the focus of the hearing was on the steps that the Individual has
taken toward reformation and rehabilitation, and on his honesty and trustworthiness.  The
witnesses’ testimony was directed toward those matters.

A. The Individual

The Individual admitted that he has abused alcohol in the past.  Tr. at 83-84.  He testified
that on October 27, 2006, he was arrested for his Driving While Intoxicated (DWI).  Tr. at
86.  The Individual testified that he last consumed alcohol on Easter of 2007.  Tr. at 92.
Three weeks later, he was evaluated by the second DOE consultant psychiatrist.  Tr. at 92.
His interview with the second DOE consultant psychiatrist convinced him that he needed
help with his problem with alcohol.  Tr. at 93-94.  

On June 25, 2007, he attended his first AA meeting.  Tr. at 95.  He presented a copy of his
AA journal showing he has attended 153 AA meetings since June 25, 2007.  Ind. Ex. A.
About one month into his attendance at AA, he asked his sponsor to work with him.  Tr.
at 97.  In September 2007, the Individual began chairing AA meetings on Monday evenings.
Tr. at 98.  The Individual stated that, in his opinion, AA provides the opportunity for a
group of men and women “to come together and to work with each other and find a
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common ground for their disease and help each other work through these steps, and
encourage and support one another.”  Tr. at 101. 

The Individual testified that he contacted his attorney in July 2007 to ask him to represent
him at the hearing.  Tr. at 105.  He testified that his attorney told him that abstinence was
a requirement of his representation.  Tr. at 106.  He stated that he never intends to consume
alcohol again.  Tr. at 107.  He testified that he is committed to AA because it

feels like I have a place to – share my disease and help other people who
share the same disease, and they help me in turn by sharing our – our
common ground and places we’ve been and – and then how to set a good
foundation today and work toward, you know, our future without alcohol.

Tr. at 108.  He is not embarrassed to tell someone that he is a recovering alcoholic.  Tr. at
108.  AA is part of his lifestyle now.  Tr. at 111.  The Individual testified that 

I’m finding a lot of actually relief, and I’ve found a different way of – it’s
actually opened up a different way of thinking, clarity of mind.  It’s given me
through the steps tools, they call them to kind of take all the things from the
past that, I guess, I was in suppression, and stuffing, and putting away deep
down, and not actually taking care of those situations and those – those
behaviors, these feelings.   And it gives me an outlet.  It gives me a new –
new lease on life, actually.  

Tr. at 111-12.  He testified that to deal with life’s stress, he has the AA program and a good
sponsor.  Tr. at 113.  He has close family members and close friends who know his problem
with alcohol.  Tr. at 113.  

The Individual testified that his misstatements during the PSI were unintentional.  Tr. at
122.  He testified that there was no point in denying that he had attended AA in the past
or had taken medication for alcohol treatment prior to the PSI, because he knew DOE was
aware of both facts.  Tr. at 122-23.  He stated that during May 1, 2000, interview with the
first DOE consultant psychiatrist when he was asked about relatives who may have had
a problem with alcohol, he thought he was being asked about immediate family.  Tr. at 125.
He did not understand that he was being asked about his uncles.  Tr. at 126.  

The Individual concluded his testimony by stating that with his father’s death in November
2006, he has a new role to fill.  Tr. at 161.  His mother’s well-being is his responsibility.  Tr.
at 161-62.  He takes care of the house and yard, as his father used to do.  Tr. at 162.  He is
a single parent and wants to be a good role model for his 16-year-old son.  Tr. at 162.  It is
especially important to him now that his son is driving.  Tr. at 162.  He does not want his
son to follow in his footsteps.  Tr. at 162.  
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B.  The Individual’s Life-Long Friend

The Friend testified that he and the Individual have been friends since they were 12 years
old, a period of 34 years.  Tr. at 11.  He described their current relationship as very close,
great friends.  Tr. at 12.  He stated that they communicate all the time.  Tr. at 12.    He stated
that he has not seen the Individual consume alcoholic beverages since Spring 2007, nor has
he smelled alcohol on his breath.  Tr. at 15, 19-20.  The Friend testified that he and the
Individual have socialized approximately a dozen times since the Individual told him he
stopped consuming alcoholic beverages at Easter 2007.  Tr. at 16, 19.  They have fished
together and watched football on television at the Friend’s house, during which the Friend
consumed alcoholic beverages, but the Individual did not.  Tr. at 19-20.  The Friend stated
that he knows the Individual has been attending Alcoholic Anonymous (AA).  Tr. at 17.
The Friend testified that he has seen a change in the Individual since he began attending
AA.  Tr. at 17.

The Friend testified that he has never known the Individual to be dishonest.  Tr. at 26.  The
Individual “always tried to do the right thing.”  Tr. at 27.  The Friend stated that even
growing up the Individual would not “follow me into something he knew was not right.”
Tr. at 27.  

C.  The Individual’s AA Sponsor

The Individual’s AA Sponsor testified that he met the Individual at AA in June 2007.  Tr.
at 31.   The Sponsor meets with the Individual regularly to work the 12 steps of the AA
program.  Tr. at 34.  The Sponsor testified that he believes the Individual is sincere in his
participation in the AA program.  Tr. at 32.  The Individual has “jumped into this with both
feet, . . ..  And he’s really been consistent with the meetings, and he just has been freely –
free with his information we’ve been sharing together.”  Tr. at 32.  The Sponsor testified
that he believes the Individual has been very honest and open with him.  Tr.  at 45.  The
Sponsor has sponsored approximately 30 people in the past of which approximately 50
percent have succeeded in the AA program.  Tr. at 38.  The Sponsor believes that the
Individual is committed enough to his sobriety that even with stress in his life, he will
remain with the AA program.  Tr. at 39. 

D.  The Co-Worker

The Co-Worker testified that they have known each other for 10 years.  Tr. at 50.  They
work in the same job classification and talk while working and during break time.  Tr. at
50.  The Co-Worker did not testify to any contact outside of work.  During the past several
months prior to the hearing, the Co-Worker noticed through conversation with the
Individual that the Individual is committed to AA.  Tr. at 53.  The Individual told the Co-
Worker that he is an alcoholic and that he is committed to his sobriety.  Tr. at 53.  The Co-
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8/  Antabuse produces a sensitivity to alcohol which results in a highly unpleasant reaction when
an individual taking the medication consumes alcoholic beverages.  Antabuse, New York State
Office of Alcoholism and Substance Abuse Services.  February 20, 2008
http://www.oasas.state.ny.us/AdMed/meds/antabuse.cfm

Worker stated that he sees the Individual reading his AA books daily at work.  Tr. at 53.
The Co-Worker testified that the Individual seems more lively and fun to be with since the
spring of 2007.  Tr. at 56.  The Co-Worker also testified that the Individual is an honest,
hardworking individual.  Tr. at 50.  

E.  The Operations Director 

The Operations Director testified that the Individual began the intensive outpatient
treatment program on September 17, 2007, and was discharged from the treatment
program on October 5, 2007.  Tr. at 60.  Success in the program means that the Individual
was timely, present every day, and completed all his treatment plan objectives.  Tr. at 63.
The Individual completed approximately 60 hours in the outpatient program.  Tr. at 64. 
The Operations Director testified that the Individual’s chart indicates that the Individual
was prescribed and took Antabuse.8/  Tr. at 63.  

The Individual has continued in the program’s voluntary aftercare program, attending
weekly, since being discharged from the outpatient program.  He last attended one week
prior to the hearing.  Tr. at 62.  The Operations Director testified that the Individual’s
attitude during his treatment has been good.  Tr. at 65.  He was cooperative, timely,
participated in group discussion, and completed his treatment plan objectives.  Tr. at 65.
The Operations Director stated that the Individual’s behaviors are “indicative for sure of
someone that is demonstrating a desire for recovery.”  Tr. at 68.  

F.  The Second DOE Consultant Psychiatrist

The second DOE consultant psychiatrist testified that he found the Individual very
convincing and truthful at the hearing.  Tr. at 164.  He indicated that the Individual’s
parenting of his son and his relationship with his mother were impressive, even during the
May 2007 interview.  Tr. at 164.  The Individual’s AA sponsor also impressed the second
DOE consultant psychiatrist.  Tr. at 165.  He believes that the Individual has enough of a
safety net that a single episode of drinking will not take the Individual back to drinking at
the level he was previously.  Tr. at 168.  The second DOE consultant psychiatrist indicated
that the Individual’s job pressure is a benefit.  Tr. at 166.  He indicated that the Individual’s
attorney was an asset.  Tr. at 166.  The fact that the Individual has begun to lead AA
meetings is also positive and shows his commitment to AA.  Tr. at 173.  He believes that
the Individual is sincere in his commitment to AA.
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9/  An individual taking Antabuse should wait at least one week before consuming alcohol.  Further
reactions with alcohol may occur for up to three weeks after ingesting Antabuse.  Disulfiram,
Medline Plus, U.S. National Library of Medicine, National Institutes of Health.  February 20, 2008
http://www.nlm.nih.gov/medlineplus/druginfo/medmaster/a682602.html

However, the second DOE consultant psychiatrist also testified that the Individual was still
in denial about his alcohol consumption in May when he interviewed him.  Tr. at 166.
Further, the second DOE consultant psychiatrist was concerned that the Individual had
persuaded three prior Psychiatrists that he was going to change his alcohol consumption
and he did not.  Tr. at 164.  The second DOE consultant psychiatrist continued that he
heard the same information at the hearing as the Individual told the other psychiatrists,
with only one difference being the Individual’s involvement in AA.   Tr. at 164-65.  Finally,
the Individual has a long record of trouble with the law because of his alcohol
consumption.  Tr. at 166.  

When asked whether the Individual would relapse and begin consuming alcoholic
beverages again in the future, the second DOE consultant psychiatrist opined that he was
cautiously optimistic that the Individual would not have a relapse.  Tr. at 167.  Further, he
stated that if he had a single episode relapse, the Individual has enough support to recover
from that one episode.  Tr. at 167.  

When questioned regarding the length of time required for rehabilitation or reformation,
the second DOE consultant psychiatrist agreed that The Diagnostic and Statistical Manual of
the American Psychiatric Association, IVth Edition Textual Revisions (DSM-IV TR) requires a
12-month period of sobriety for a finding that an individual is in “sustained full remission.”
Tr. at 169-70.  However, the second DOE consultant psychiatrist reiterated that there is a
difference between being in sustained full remission and being rehabilitated and/or
reformed.  He regularly requires a two-year period of abstinence for a finding of
rehabilitation or reformation in DOE security cases.  Tr. at 170.  The second DOE consultant
psychiatrist stressed that the Individual has consumed alcoholic beverages  heavily for 30
years.  Tr. at 168.  Furthermore, the Individual is one of the worst cases of alcohol abuse
that the second DOE consultant psychiatrist has interviewed.  Tr. at 169.  

He indicated that the Individual may want to consider continuing on Antabuse, which the
Individual had been prescribed while he was in the outpatient treatment program  Tr. at
168.  Antabuse stays in a person’s system for one to two weeks after taking the last dose,
thereby requiring an individual to stop taking the medication for a substantial time prior
to consuming alcohol.9/  Tr. at 168.  The second DOE consultant psychiatrist indicated the
delay gives someone a chance to change his or her mind about resuming consumption of
alcohol prior to doing so.  Tr. at 168.  Antabuse prevents “spur of the moment driving by
the bar or even going to a bar and drinking a [soda] but friends are drinking beer, and just
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that temptation.”  Tr. at 173.  It is a medication that could be taken for life with few side
effects.  Tr. at 174.  

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case,
in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  In this type of proceeding, we apply a different standard, which is
designed to protect national security interests.  A hearing is “for the purpose of affording
the individual an opportunity of supporting his eligibility for access authorization.”  10
C.F.R. § 710.21(b)(6).  The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access authorization “would
not endanger the common defense and security and would be clearly consistent with the
national interest.”  10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring
of a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly
consistent with the interests of the national security test” for the granting of security
clearances indicates that “security-clearance determinations should err, if they must, on the
side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption
against the issuance of a security clearance).  Consequently, it is necessary and appropriate
to place the burden of persuasion on the individual in cases involving national security
issue.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

Once a security concern has been found to exist, the individual has the burden of going
forward with evidence to rebut, refute, explain, extenuate, or mitigate the allegations.
Personnel Security Hearings (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (1995).  See 10 C.F.R. § 710.7(c).

IV.  Findings and Conclusions

As noted above, the Individual in this case does not dispute the diagnosis of alcohol abuse.
Therefore, with respect to the Criteria H and J concerns, the issue in this case is whether the
Individual has demonstrated that he is reformed and/or rehabilitated from alcohol abuse.
The other two issues in this case are whether the Individual is honest and trustworthy,  and
whether he intentionally made false statements during the February 26, 2007, PSI and to
the first DOE consultant psychiatrist in 2000.

A.  Criteria H and J

The Individual admitted that he has an alcohol problem that raises a security concern.
Therefore at the hearing, the testimony focused on the Individual’s rehabilitation and/or
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reformation.  The Individual attempted to show that he is no longer consuming alcohol and
therefore is not a threat to the national security.  I believe the Individual is sincere in his
commitment to AA.  His friend testified that he speaks of his involvement in AA often.  His
Co-Worker testified that they speak of AA often and the Individual is frequently reading
his AA books. The Individual’s Sponsor stated that the Individual seems sincere in his
commitment and has been open and honest with him in their conversations.  The second
DOE consultant psychiatrist stated that the Individual’s leading of AA meetings shows a
sincere commitment to the program.  The Operations Director stated that the Individual
seemed to be committed to the AA program.  I also believe the Individual’s claims that he
has been abstinent since the Spring of 2007.  He testified that he last consumed alcoholic
beverages on Easter 2007.  His Friend testified that he has not smelled alcohol on the
Individual’s breath or seen him consume alcohol since the Spring of 2007.  The Co-Worker
testified that the Individual seems to be happier. The Sponsor stated that he believes the
Individual has been open and honest about not consuming alcohol.  The Operations
Director testified that the Individual seemed to be committed to his sobriety.  Finally, the
second DOE consultant psychiatrist testified that he found the Individual very convincing,
sincere in his desire to remain abstinent, and truthful at the hearing.  

Despite the positive changes in the Individual’s life, I believe that he has not been involved
with AA nor been abstinent for enough time.  He had been abstinent for a period of about
eight months at the time of the hearing.  He joined AA about five and a half months prior
to the hearing date.  He attended the outpatient treatment program from September 17 to
October 6, 2007.  Although the second DOE consultant psychiatrist testified that he is
cautiously optimistic about the Individual’s risk of relapsing, he did not revise his
recommendation that the Individual maintain abstinence for two years while attending
either AA with a sponsor or a professionally lead treatment program, nor did he revise his
recommendation that the Individual maintain abstinence for three years without such a
program. 

Therefore, while I believe that he is sincere in his commitment to his sobriety and AA, I
find that at the time of the hearing, the Individual did not have enough time committed to
AA and abstinence.  Consequently, I find that the concern raised by the second DOE
consultant psychiatrist’s diagnosis of alcohol abuse has not been mitigated by the evidence
provided by the Individual. 

B.  Criterion L

The Notification Letter finds that the Individual’s numerous alcohol-related arrests, which
occurred in October 2006, October 1997, July 1991, May 1986, April 1986, and February
1983, raise a Criterion L concern.  Given the Individual’s failure to fully mitigate the
concern raised by his consumption of alcoholic beverages, I cannot find that the concerns
raised under Criterion L are mitigated at this time.
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10/  The derogatory information which supports the Notification Letter had the incorrect date for
one of the psychiatric evaluations.  The date of the psychiatric report was June 26, 2000.  The actual
evaluation interview took place May 5, 2000.  

C.  Criterion F

The Notification Letter states that the Individual made false statements, first during the PSI
conducted on February 26, 2007, and secondly to the first DOE consultant psychiatrist in
May 2000, both of which raise a security concern under Criterion F.  During the February
26, 2007, PSI, the Individual stated that he had never attended AA or taken medication for
alcohol treatment.  However, the Individual made previous statements to DOE, during
PSIs conducted in October 1999, October 1991, and January 1989 and during psychiatric
evaluations in May 2007, May 2000, and September 1989, that he had attended AA and
taken Antabuse.10/  According to the Notification Letter, these false statements raise a
concern regarding the Individual’s honesty.  

At the hearing, the Individual testified that he believed he had been asked if he was
attending AA and taking Antabuse as of February 26, 2007, and that he had no reason to
lie.  Tr. at 122.  However, I find that the transcript of the PSI is clear that he was asked if he
had attended AA or taken medication in the past.

Q.  . . .  Have you ever attended, uh, Alcoholic Anonymous?

A.  No.

Q.  Have you ever taken any medication for alcohol treatment?

A.  No.

DOE Ex. 38 at 39-40 (emphasis added).  I find that the concern raised by the Individual’s
false statements at his February 26, 2007, PSI has not been mitigated by the Individual’s
claim that he misunderstood the question being asked of him and that he had no reason to
lie during the PSI.  Personnel Security Hearing (Case No. TSO-0443), 29 DOE ¶ 83,069 (2007);
Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 (1999), affirmed, 27 DOE
¶ 83,030 (OHA April 10, 2000), terminated (OSA May 30, 2000); Personnel Security Hearing
(Case No. VSO-0099), 26 DOE ¶ 82,759 (1996), (affirmed OSA 1996).  

The May 2000 falsification involves a statement the individual made to the first DOE
consultant psychiatrist in which he denied having any family members who had abused
alcohol.  Yet, during a May 1, 2007, interview with the second DOE consultant psychiatrist
and in previous PSIs, the Individual admitted that two of his uncles died from alcohol use.
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11/  In addition, there is at least one inaccuracy in the report in that it stated that the Individual told
the first DOE consultant psychiatrist that his son was in the Marines.  His son was 10 years old in
2000. 

At the hearing, the individual testified that he did not understand the first DOE consultant
psychiatrist’s question regarding alcohol use in his family to include his uncles.  Further,
the Individual had readily admitted to his uncles’ excessive alcohol use in psychiatric
evaluations and PSIs that took place both before and after the psychiatric evaluation of
2000.  I find that the alleged falsification is remote in time, having occurred in 2000, that he
readily admitted this falsification to the DOE under other circumstances, and that the mis-
statement seems to have occurred only once.  I therefore am persuaded that the Individual
has mitigated the concern under Criterion F raised by this misstatement.11/  

V. Conclusion

As the foregoing indicates, the Individual has not resolved the Criteria F, H, J, and L
security concerns cited in the Notification Letter.  Therefore, I must conclude that the
Individual has not shown that restoring his access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest.
10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s access
authorization should not be restored at this time.  The Individual may seek review of this
decision by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: March 6, 2008
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: September 18, 2007 
 
Case Number:  TSO-0548 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter 
Athe individual@) for access authorization.1  The regulations 
governing the individual's eligibility are set forth at 10 C.F.R. 
Part 710, ACriteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special  Nuclear Material.@  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the individual is eligible 
for access authorization.  As discussed below, I find that the 
individual=s suspended access authorization should not be restored 
in this case.   
  

I.  BACKGROUND 
 
This administrative review proceeding began with the issuance of a 
Notification Letter by a Department of Energy (DOE) Office, 
informing the individual that information in the possession of the 
DOE created substantial doubt pertaining to his eligibility for an 
access authorization in connection with his work.  In accordance 
with 10 C.F.R. ' 710.21, the Notification Letter included a 
statement of the derogatory information causing the security 
concern.   
 
The security concern cited in the Letter involves the individual=s 
use of alcohol.  The Notification Letter stated that the individual 
has been diagnosed by a DOE consultant psychologist as suffering 

                                                 
1/ Access authorization (or security clearance) is an 

administrative determination that an individual is eligible 
for access to classified matter or special nuclear material.  
10 C.F.R. ' 710.5.  



 - 2 - 
 

 

from alcohol dependence.  The Notification Letter also indicated 
that from early 2006 to March 2007, he drank heavily, 4 to 12 beers 
almost every night and, in some instances 24 beers on a weekend day. 
 The Letter also indicated that on March 8, 2007, the individual 
reported to his supervisor that he had been drinking too much beer. 
 The Letter further stated that from March 11 through March 14, 
2007, the individual received treatment at an in-patient alcohol 
detoxification program.  According to the Notification Letter, this 
constitutes derogatory information under 10 C.F.R. 
' 710.8(j)(hereinafter Criterion J). 2   
 
The DOE consultant psychologist evaluated the individual on 
April 27, 2007.  In his report, the DOE consultant psychologist 
diagnosed the individual as suffering from alcohol dependence.  The 
consultant psychologist further indicated that the individual 
reported that he had been abstinent from alcohol since March 10, 
2007.   
 
In the report, the DOE consultant psychologist indicated that in 
order to establish rehabilitation, the individual should demonstrate 
monitored and sustained interventions which include use of 
Alcoholics Anonymous (AA) with a sponsor, occasional monitoring by 
the psychologist at the DOE site where the individual is employed  
(Asite psychologist@), and participation in an aftercare program as 
recommended by the detoxification program that he  previously 
attended.  The consultant psychologist recommended that the length 
of time required for the individual to establish rehabilitation is 
at least 12 months of monitored recovery time.  AIf he were to 
attempt recovery without use of these supports [he] should be held 
to a standard of a minimum of two years of total abstinence, with 
random alcohol testing.@ He concluded that the two-months of 
recovery time that the individual had reported as of the time of the 
evaluation could not be considered adequate, Agiven the inherent 
vulnerability to relapse of alcohol dependence.@  
 
The Notification Letter informed the individual that he was entitled 
to a hearing before a Hearing Officer, in order to respond to the 
information contained in that Letter.  The individual requested a 
hearing, and that request was forwarded to the Office  

                                                 
2/ Criterion J security concerns relate to an individual=s use of 

alcohol habitually to excess, or to an individual=s having been 
diagnosed by a psychiatrist or licensed clinical psychologist 
as alcohol dependent or as suffering from alcohol abuse.   
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of Hearings and Appeals (OHA).  I was appointed the Hearing Officer 
in this matter.  In accordance with 10 C.F.R. ' 710.25(e) and (g), 
the hearing was convened.  
 
At the hearing, the individual was represented by an attorney.  The 
individual testified on his own behalf, and presented the testimony 
of his mother, his AA sponsor, two friends, a recent supervisor, his 
alcohol therapist, and the site psychologist.  The DOE Counsel 
presented the testimony of the DOE consultant psychologist. 
 
 II.  Hearing Testimony  
 
At the outset, the individual=s attorney stipulated to the diagnosis 
of the DOE consultant psychologist that the individual suffered from 
alcohol dependence.  See Transcript (hereinafter Tr.) at 5. 
Accordingly, the focus of the hearing was on the steps that the 
individual has taken towards reformation and rehabilitation.  The 
witnesses= testimony was directed towards those matters.  
 
A.  The Individual 
 
The individual agreed with the diagnosis of the DOE consultant 
psychologist that he is Aan alcoholic.@  Tr. at 101.   He stated 
that his 2006-2007 excessive drinking episode was triggered by an 
attempt to give up nicotine in the form of chewing tobacco.  Tr. at 
115-116.  He stated that his last alcohol use was on March 10, 2007. 
 He has had significant therapy through an eight-week course of 
intensive out-patient treatment, therapy sessions with an alcohol 
counselor, and attendance at AA meetings three times a week since 
March 10.  He has had a sponsor for a number of months, and has 
completed nine of the AA twelve steps.  He is providing AA service 
by chairing meetings.  Tr. at 103, 105-06, 127, 155, 157.  He 
confirmed that it is his intention never to use alcohol again.  Tr. 
at 110.  He plans to continue with AA and his meetings with his 
alcohol therapist.  Tr. at 106, 117.  He indicated he has people to 
talk to regarding his alcohol use, including his AA sponsor, his 
alcohol therapist and a supportive family.  Tr. at 111.  He stated 
that if he has an urge to use alcohol again, he will turn to his 
support system, and use the stress management techniques he has 
discussed with his therapist.  These include exercise, reading and 
AA meetings.  Tr. at 114, 108, 156, 157. 
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B.  The Individual=s Mother 
 
The individual=s mother testified that she dates the individual=s 
abstinence from March 2007.  Tr. at 80.  Since that time, she has 
seen no evidence of alcohol in the individual=s home.  She believes 
that if he were to resume alcohol use, she would, as a mother, 
notice even small changes in his behavior.  Tr at 81.  She believes 
he is truly committed to abstinence and the principles of AA and 
that his work with his therapist has helped him.  Tr. at 71, 73, 78, 
80.  If she believed that he had the urge to use alcohol, she would 
offer him assistance in any way she could and urge him to seek help 
immediately.  Tr. at 72.  
 
C.  AA Sponsor 
 
The individual=s AA sponsor testified that he has been mentoring the 
individual for Aseveral months.@  Tr. at 91.  He stated the 
individual is a serious participant in AA and is committed to 
working through the program and to remaining abstinent.  Tr. at 86-
87.  He sees the individual at least once a week at meetings and 
once a week as his sponsor.  Tr. at 97.  The sponsor believes that 
the individual regularly attends AA meetings several times a week.  
Tr. at 88-89, 97, 98.  The sponsor rates the individual as an A8@ 
for his commitment and gives the individual the highest rating of 
the three Asponsees@ that he is working with currently.  Tr. at 93, 
96.  He enumerated several signs that an AA attendee might be having 
a relapse: cease attending AA meetings; spend time in bars; and stop 
calling his sponsor. The individual has exhibited none of these 
behaviors.  Tr. at 95.   
 
D.  Former Supervisor and Two Friends 
 
The individual=s former supervisor (now retired) testified that she 
was the supervisor of the individual=s work group since 2006, and 
that he was an excellent employee.  Tr. at 49, 50.  She indicated 
that, while she was his supervisor, she talked to him daily.  Since 
retiring, she has seen him only every two or three months.  She has 
never seen him use alcohol.  Tr. at 49, 56.  The former supervisor 
stated that the individual revealed to her on his own volition that 
he was experiencing an alcohol problem, and she recommended that he 
seek the help of the site psychologist.  Tr. at 51, 52.  It was her 
recollection that the individual told her that he had not used 
alcohol since approximately February or March 2007, and that he was 
committed to no further use of alcohol.  Tr. at 54. 
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Friend #1 is a lifelong friend of the individual.  They see each 
other about once a week, and sometimes more frequently.  Tr. at 59, 
64.  Recently, he has not seen any signs of alcohol use at the 
individual=s home, even when he has visited unannounced.  Tr. at 66. 
 The individual has told him about his alcohol problems, his 
involvement with AA, and his commitment to abstinence.  Tr. at 60.  
He believes that the individual stopped using alcohol Aabout a year 
ago.@ Tr. at 61.  
 
Friend #2 
 
This witness has known the individual since 1997, and works at the 
same site as the individual.  Tr. at 36.  He lives with the 
individual four days a week.  Because his own residence is 75 miles 
from their work site, this arrangement saves him a long commute.  
This practice has been going on for 10 years.  Tr. at 37.  The 
witness stated that the individual has told him of his intention 
never to use alcohol again, and the last time he saw the individual 
use alcohol was about a year ago or a little bit less than a year 
ago.  Tr. at 38, 44.  He confirmed that he noticed a Aspike@ in the 
individual=s alcohol use at the time he was trying to give up 
nicotine.  Tr. at 42.  The witness stated that the individual had 
mentioned to him that he was participating in AA.  Tr. at 45.  He 
indicated that if he thought the individual were about to use 
alcohol again, he would try to talk to him about it and Adivert 
him.@  Tr. at 47.   
 
E. The Alcohol Therapist 
 
This witness is a licensed clinical social worker with a specialty 
in alcohol and drug counseling.  Tr. at 9.  She has diagnosed the 
individual as alcohol dependent.  Tr. at 20.  She has been treating 
the individual since August 2007, and, as of the date of the 
hearing, had seven sessions with him.  Tr. at 10.   She believes 
that his overall rehabilitation program, including AA and therapy 
sessions, is a strong one, and that he needs to continue to work on 
his stress management and attention deficit disorder.  Tr. at 21.  
She is persuaded that he is committed to abstinence and that his 
risk of relapse is low.  Tr. at 23, 32.  The alcohol therapist 
indicated at first that there is adequate evidence of rehabilitation 
and reformation, even though he has not yet achieved a full year of 
abstinence, as recommended by the DOE consultant psychologist.  Tr. 
at 30.  In this regard, she cited her belief that the individual is 
no longer using alcohol, is going to AA meetings, working with his 
sponsor, attending church group meetings, and shows self motivation. 
She nevertheless believed  
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that a full year of abstinence would provide Amore confidence,@ and 
that there is Asignificance@ to the one-year abstinence mark.  Tr. 
at 30-31.  Later in her testimony, she stated that she considered 
the individual as Arehabilitating,@ rather than Arehabilitated.@  Tr. 
at 33.  She also testified that she did not disagree with the one-
year abstinence period recommended by the DOE consultant 
psychologist.  Tr. at 34.  
 
F. The Site Psychologist 
 
The site psychologist is employed at the installation where the 
individual works.  His responsibilities include fitness for duty 
assessments, and also ensuring that employees receive appropriate 
treatment for their mental conditions requiring care.  Tr. at 128-
29.  He indicated that he has been working with the individual since 
approximately March 2007.  He has a positive prognosis for the 
individual and believes his recovery process to be Avery genuine.@  
Tr. at 131, 140.  He stated that the individual is Aexactly where I 
would want him to be,@ and is strongly committed to his abstinence 
program.  Tr. at 134.  However, the site psychologist believed that 
the one-year abstinence period is the  minimum necessary.  He 
indicated that the one-year minimum is crucial, so that the 
evaluating professional is not influenced by  inappropriate 
subjective factors.  Tr. at 134-135.  
 
G.  The DOE Consultant Psychologist 
 
The DOE consultant psychologist testified that the individual=s 
recovery program was a sound one, but maintained that the minimum 
recovery period necessary, including abstinence and therapy, was one 
year.  Tr. at 149.  In this regard, he indicated that the one-year 
period is significant because it allows a recovering individual to 
experience many of the ups and downs of the normal yearly cycle, 
including holidays, life-style issues, and unanticipated stresses.  
Tr. at 150.  He believed that the indicators for whether this 
individual would maintain his adherence to the program were very 
positive.  Tr. at 153.  The consultant psychologist stated that the 
individual was a Avery good bet for a good prognosis.@ Tr. at 154.  
He nevertheless subscribed to a one-year minimum abstinence and 
recovery period.  Id.  
 

III.  Applicable Standards 
 

A DOE administrative review proceeding under 10 C.F.R. Part 710 is 
not a criminal case, in which the burden is on the government to 
prove the defendant guilty beyond a reasonable doubt.  In this type  
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of case, we apply a different standard, which is designed to protect 
national security interests.  A hearing is "for the purpose of 
affording the individual an opportunity of supporting his 
eligibility for access authorization."  10 C.F.R.  ' 710.21(b)(6).  
The burden is on the individual to come forward at the hearing with 
evidence to convince the DOE that granting or restoring his access 
authorization "would not endanger the common defense and security 
and would be clearly consistent with the national interest."  10 
C.F.R. ' 710.27(d).   
 
This standard implies that there is a strong presumption against the 
granting or restoring of a security clearance.  See Dep=t of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (the Aclearly consistent with the 
interests of the national security test@ for the granting of 
security clearances indicates that Asecurity-clearance 
determinations should err, if they must, on the side of denials@);  
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong 
presumption against the issuance of a security clearance).  
Consequently, it is necessary and appropriate to place the burden of 
persuasion on the individual in cases involving national security 
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE 
& 82,752 at 85,511 (1995).   
 
Once a security concern has been found to exist, the individual has 
the burden of going forward with evidence to rebut, refute, explain, 
extenuate or mitigate the allegations.  Personnel Security Hearing 
(VSO-0005), 24 DOE & 82,753 (1995), aff=d, 25 DOE & 83,013 (1995).  
See also 10 C.F.R. ' 710.7(c).   
 
 IV.  Analysis 
 
As noted above, the individual in this case does not dispute the DOE 
consultant psychologist=s diagnosis of alcohol dependence.  The 
issue in this case is therefore whether the individual has 
demonstrated that he is reformed and/or rehabilitated from this 
condition.  As discussed below, I find that the individual has 
brought forward significant mitigating information, but he is not 
reformed/rehabilitated at this time.  
 
As an initial matter, I am convinced that, as he testified, the 
individual has been abstinent from alcohol since March 2007.  All of 
the individual character witnesses corroborated the individual=s 
testimony that he has been abstinent since that time. These 
witnesses were all highly credible.  They were all very familiar 
with the individual and his personal life and met with him on a 
regular basis.  They all knew about his use of alcohol prior to 
March 2007, and were well aware of his commitment to abstinence.  
They all believed that the individual intends to remain abstinent.  
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I was also very impressed by the individual=s commitment to his 
abstinent life-style for the future.  He testified persuasively 
about why he intends to remain abstinent.  He stated that he feels 
better about himself and feels that overall he is better off than he 
was prior to March 2007, when he began his recovery program.  Tr. at 
112.  In this regard, the individual was very positive about how he 
deals with stress in his life and the support system he has in place 
to cope with stress.   
 
I am also persuaded about the individual=s genuine commitment to his 
rehabilitation program, including his participation in AA and his 
work with this therapist.  The individual=s AA sponsor corroborated 
that the individual is serious about his work in the AA program and 
in completing the AA steps.  
 
The individual=s therapist, the DOE consultant psychologist and the 
site psychologist were also very impressed with the individual=s 
progress.  They were convinced that he is seriously committed to his 
abstinent life style and gave him a very good prognosis.  Thus, all 
the signs at this point are very much in his favor.   
 
However, all three experts agreed that it is still somewhat early to 
conclude that the individual is reformed/rehabilitated from his 
alcohol dependence.  The two psychologists testified strongly that 
one year of abstinence is the minimum necessary before the 
individual can be considered rehabilitated.  The DOE consultant 
psychologist gave an especially cogent reason for this minimum time 
frame: the one-year abstinence period allows an affected individual 
to go though a sufficient number of ups and downs that normally 
occur within a year to test whether he can withstand normal stresses 
without turning to alcohol.  The individual=s therapist wavered 
somewhat on this point, although ultimately she, too, testified that 
the one-year abstinence period is appropriate in this case.  Having 
finished only about nine months of abstinence as of the time of the 
hearing, the individual in this case has not finished this aspect of 
his rehabilitation.  
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V.  CONCLUSION 
 
As the foregoing indicates, the individual has not resolved the 
Criterion J security concerns cited in the Notification Letter.  It 
is therefore my decision that restoring the individual=s access 
authorization is not appropriate at this time.      
  
The parties may seek review of this Decision by an Appeal Panel 
under the regulation set forth at 10 C.F.R. ' 710.28.  
 
 
 
 
Virginia A. Lipton 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 5, 2008 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer=s Decision 
 
 
Name of Case: Personnel Security Hearing 
 
Date of Filing: September 21, 2007 
 
Case Number: TSO-0550 

 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (the Individual) to retain an 
access authorization under the Department of Energy (DOE) regulations entitled ACriteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.@1/ Access authorization is defined as an administrative determination that an individual is 
eligible for access to classified matter or is eligible for access to, or control over, special nuclear 
material.1/   The Individual=s access authorization was suspended by DOE on August 14, 2007, on 
the basis that the individual misrepresented information during DOE interviews conducted in 2007.  
After reviewing the evidence before me, I find the Individual=s access authorization should not be 
restored.   
 
I. Background 
 
On July 6, 2006, the Individual reported to the police that her first government travel card had been 
stolen.  On March 26, 2007, the Individual reported to DOE that her second government travel card 
had been stolen in September 2006.  In October 2006, November 2006, December 2006 and January 
2007, cash withdrawals were made using the Individual=s second government travel card.   
 
The Individual was interviewed by the DOE on three occasions regarding her second  government 
travel card.  The first two interviews were conducted by DOE officials investigating the matter on 
behalf of the DOE finance office.  The third interview was a Personnel Security interview (PSI) 
conducted by the Local Security Office (LSO).  The first  

                                                 
1/  10 C.F.R. Part 710.  

2/  10 C.F.R. ' 710.5(a).  
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interview was held on April 23, 2007.  During that interview, the Individual stated that her second 
government travel card had been stolen.  On May 9, 2007, the Individual stated that she had never 
used either government travel card to obtain cash advances.  She also stated that she only used the 
government travel card for official travel.  During the PSI conducted on June 4, 2007, she admitted 
that her previous statements that her second government travel card was stolen were not accurate and 
that she had used the second travel card to get cash advances for non-government uses.  She stated 
that she failed to provide accurate information during the first two interviews because she was afraid 
of the DOE reaction if it learned of her misuse of her government travel card.   
 
On August 14, 2007, the LSO issued a Notification Letter to the Individual, indicating the 
Individual=s misuse of her government credit card and misrepresentations during the three interviews 
created a substantial doubt as to the Individual=s eligibility for an access authorization under Criteria 
F 1/ and L.1/  Criterion F refers to information indicating that an individual Adeliberately 
misrepresented, falsified, or omitted significant information from a Personnel Security 
Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in response 
to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization.@1/ Criterion L refers to information indicating that the Individual has Aengaged in any 
unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy.@1/ 
 
Upon receipt of the Notification Letter, the Individual requested a hearing.  The OHA Acting 
Director appointed me as the Hearing Officer in this case.1/  I convened a hearing in this matter.1/ 
 
At the hearing, the Individual represented herself.  She offered her own testimony.  The LSO entered 
37 exhibits into the record.   
 

                                                 
3/   10 C.F.R. ' 710.8(f). 

4/   Id. at ' 710.8(l). 

5/   Id. at ' 710.8(f).   

6/  Id.  at ' 710.8(l). 

7/  10 C.F.R. ' 710.25(a), (b).   

8/  10 C.F.R. ' 710.25(g).  
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II. The Hearing 
 
The Individual testified that her first government travel card was stolen from her home while she 
was out of town in July 2006.  Hearing Transcript (Tr.) at 9-10.  She stated that when she returned 
home, some of her possessions were missing and her first government travel card had been stolen.  
Tr. at 11.  She did not make any unauthorized purchases with her first travel card.  Tr. at 10.   
 
The Individual testified that she received her second government travel card a month or two after she 
reported her first one stolen.  Tr. at 13.  She admittedly used the second government travel card to 
obtain cash advances to pay bills for her elderly mother.  Tr. at 17.   
 
The Individual testified about the sequence of events surrounding her statements that her second 
government travel card had been stolen.  In April 2007, the DOE finance office informed her that 
she was delinquent on paying her travel card balance.  She called the police and informed them that 
her second travel card had been stolen.  Tr. at 14-15, 18.  She testified that her report to the police 
was designed to convince them that contractors with access to her apartment had stolen her card.  Tr. 
at 16.  She hoped the statement to the police would delay a DOE investigation into why she had not 
paid the balance due on her government travel card.  Tr. at 18.  She believed the delay would enable 
her to pay the outstanding balance on her account.  Tr. at 18.   
 
The Individual testified that when she was interviewed by two DOE internal affairs officers in April 
2007, she told the interviewers that the second government travel card had been stolen.  Tr. at 20.  
She testified that she did not think about the consequences of lying to these officials.  Tr. at 20.  She 
was interviewed again in May 2007 by the same internal affairs officers. Tr. at 20.  She again told 
them that the government card was stolen.  She testified that she was afraid she would lose her job if 
she admitted the misuse of the government travel card.  Tr. at 21.   
The Individual testified that, in June 2007, she began her PSI with a security specialist by 
maintaining that her government travel card had been stolen.  Tr. at 22.  She testified that, by the end 
of the June 2007 PSI, she admitted that her second government travel card had never been stolen.  
Tr. at 23.  She testified that she finally told the truth because she could not eat or sleep.  Tr. at 24.  
She stated that she had never been in trouble.  Tr. at 23.  The Individual testified that she was 
desperate for money because her mother is elderly and her brother, who has been taken care of by 
her mother, is handicapped and was unable to properly provide for their mother.    Tr. at 29.  
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III.  Standard of Review 
 

Under Part 710, DOE may deny an individual=s access authorization where Ainformation is received 
that  raises a question concerning an individual=s continued access authorization eligibility.@1/  After 
a question concerning an individual=s eligibility for an access authorization has been properly raised, 
the burden shifts to the individual who must come forward with convincing factual evidence that 
Athe grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.@  See 10 C.F.R. ' 
710.27(a). 
 
In considering the question of the Individual's eligibility for access authorization, I have been guided 
by the applicable factors prescribed in the regulations:  the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the Individual at the time of the 
conduct; the voluntariness of the participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other 
relevant and material factors.  10 C.F.R. ' 710.7(c).  
 
IV.  Findings and Conclusions 
 

A.  Criterion F 
 
The derogatory information cited in the Notification Letter in connection with Criterion F consists of 
the Individual=s falsifications during the two interviews conducted in April and May 2007 by DOE 
internal affairs officers.  These interviews were not conducted to determine the Individual=s 
continued eligibility to hold a DOE security clearance, but rather an attempt by administrative 
employees to determine if the Individual had misused her government travel card and falsely 
reported its theft.  Criterion F is limited to false oral and written statements made during an access 
authorization proceeding.  Therefore, those false statements do not properly raise a Criterion F 
security concern.   
 
However, the Individual did originally lie during her June 2007 PSI.  This falsification does raise a 
Criterion F concern.  However, the Individual ultimately did admit during the PSI that her second 
government travel card had not been stolen and that she had falsely reported  to the police that the 
card had been stolen.  Further, the LSO did not rely on the Individual=s falsification made during the 
PSI to support its Criterion F concern.  I therefore find that the Criterion F concern has been 
resolved. 
 
 
 

                                                 
9/  10 C.F.R. ' 710.10(a).  
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B.  Criterion L 
 
The Individual=s false statements to DOE officials, her statements to the police, and the misuse of the 
government travel card clearly raise a Criterion L security concern.  Once a security concern has 
been properly raised, as it has under Criterion L, the burden shifts to the individual who must come 
forward with convincing evidence that Athe grant or restoration of access authorization to the 
individual would not endanger the common defense and security and would be clearly consistent 
with the national interest.@  See 10 C.F.R. ' 710.27(a).  The DOE must rely on persons who are 
granted access authorization to be honest and reliable; this important principle underlies the criterion 
set forth in 10 C.F.R. ' 710.8(l).  See Personnel Security Hearing (Case No. VSO-0121), 26 DOE & 
82,775 (1996), aff=d, Personnel Security Review, 26 DOE & 83,014 (1997), (affirmed by OSA, 
1997).  
 
After considering all the evidence before me, I find the Individual has failed to mitigate the Criterion 
L security concern arising from her behavior.  The Individual testified that she has always been an 
honest person but that she was desperate because of her mother and brother=s medical problems.  She 
stated that she tried to get a payroll loan, but was unable.  She felt that using her government credit 
card was her only option, but did not explain further.  She testified that she was scared when she was 
interviewed by the DOE that she would lose her job if she admitted that she used her government 
travel card improperly.  These excuses do not resolve the concern.  The Individual=s willingness to 
conceal information from the DOE in order to maintain her access authorization is simply 
unacceptable.  See Personnel Security Hearing, (Case No. VSO-0013), 25 DOE & 82,752 (1995), 
aff=d (OSA, 1995).  In addition, the Individual did not come forward to report the adverse 
information on her own volition.  In fact, she attempted to cover her actions by filing a false 
statement with the police claiming that her second government travel card had been stolen.  The 
DOE interviewed the Individual three times before she finally admitted her second government 
travel card was not stolen.  Finally, the Individual=s mis-statements were intentional and recent.  I 
find that the concern raised by the Individual=s mis-statements to DOE officials during the April and 
May 2007 interviews have not been mitigated by the Individual.  Personnel Security Hearing (Case 
No. VSO-0281), 27 DOE & 82,821 (1999), affirmed, 27 DOE & 83,030 (OHA April 10, 2000), 
terminated (OSA May 30, 2000); Personnel Security Hearing (Case No. VSO-0099), 26 DOE & 
82,759 (1996), (affirmed OSA 1996).   
 
V. Conclusion 
 
I find that Criterion F concern raised by the Individual=s conduct was sufficiently mitigated.  
However, the Criterion L security concern was not mitigated.  Therefore, the Individual has not 
shown that restoring her access authorization would not endanger the common defense and security, 
and restoring her access authorization would be consistent with the national interest.  10 C.F.R. 
' 710.27(a).  Consequently, it is my decision that the  
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Individual=s access authorization should not be restored.  The Individual may seek review of this 
decision by an Appeal Panel.  10 C.F.R. ' 710.28(b)-(e). 
 

 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 3, 2008 



 The PSIs took place in March 1991, January 1997, February 1997, November 1997, January 2003, October 2004,1

November 2005, and January 2007.  

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
XXXXXX’s.

March 20, 2008

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing 

Date of Filing: October 1, 2007

Case Number: TSO-0551

This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued
access authorization.  This Decision will consider whether, based on the testimony and other
evidence presented in this proceeding, the Individual’s suspended access authorization should be
restored.  For the reasons detailed below, it is my decision that the Individual’s access
authorization should not be restored.  

I.  BACKGROUND

The Individual has been employed at a DOE facility in a position that requires him to hold an
access authorization, also known as a security clearance.  The Individual held an access
authorization since 1983, and was part of the DOE’s Human Reliability Program (HRP), 10
C.F.R. Part 712.  DOE Ex. 47 at 8; DOE Ex. 13 at 4.  The Individual has had several delinquent
accounts, many of which he neglected to pay to the point where he had multiple unpaid
collection accounts.  DOE Exs. 4 – 6.  In addition, the Individual had both unpaid federal and
state tax liens filed against him.  Id.  The Individual failed to list required financial information,
namely delinquent accounts and tax liens, on multiple security forms he completed since 1989.
See, e.g., DOE Exs. 7, 10, 15, 18, 23, 27, 41, 43 and 48.  Since 1989, the Individual has been the
subject of a personnel security interview (PSI) eight times.   The purpose of each interview was1

to discuss the Individual’s financial status.  During each PSI, the Individual made a commitment
to resolve his financial problems and to be fiscally responsible.  See  DOE Exs. 4, 8, 13, 19, 34,
38, 39, and 47.

During the most recent PSI, in January 2007, the Individual again discussed his financial status
and efforts he had made toward resolving his financial situation.  DOE Ex. 4.  He also discussed
financial information he provided on a July 2006 Questionnaire for National Security Positions
(QNSP).  Id.  During the PSI, the Individual maintained that he completed the July 2006 QNSP
completely and honestly.  Id. at 8.  The Individual acknowledged that he had two outstanding
state tax liens.  He stated that one state’s lien was “cleared up.”  Id. at 20.  He stated that he
“may 
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 The allegedly falsified security forms are dated September 1989, August 1995, August 1996, February 2000,2

November 2000, September 2002, June 2003, July 2004, August 2005, and July 2006.  

have” a lien with the second state and that he was “not quite sure” what he owed the second state
in taxes.  Id. at 21.  The Individual stated that he did not intend to omit the tax lien from the
second state on the 2006 QNSP; he stated that he “maybe overlooked it.”  Id. When asked why
he failed to list a judgment against him for an automobile he purchased and could not make
payments on, the Individual stated that he did not recall a judgment against him pertaining to the
automobile.  Id. at 26-27.  The Individual admitted that he bought the car despite having
financial problems, but “thought [he] could handle the payments.”  Id. at 19.  He stated that his
main priority was paying off the tax liens and that the judgment pertaining to the automobile was
“on the backburner” and “could wait.”  Id. at 30, 52.  

The Individual stated during the PSI that his wife was not aware of the magnitude of their
financial problems.  Id. at 29.  He stated that they had been delinquent on their mortgage
payment several times and that “a combination of things” led to the delinquency.  Id. at 32-33.
The Individual was asked whether he had made any efforts to follow up on his prior
commitments to DOE to resolve his finances.  He stated that he “made a couple of phone calls”
and that a resolution was “not going to happen overnight.”  Id. at 21-22.           

In August 2007, the Local Security Office (LSO) issued a Notification Letter to the Individual
informing him that the Department of Energy (DOE) possessed information that created a
substantial doubt as to the Individual’s eligibility to hold an access authorization.  In the
Notification Letter, the LSO cited concerns raised by the Individual’s financial situation.
Specifically, the LSO stated that the information fell within the purview of two criteria set forth
in the security regulations at 10 C.F.R. § 708.8, subsections (f) and (l) (“Criterion F” and
“Criterion L”).  Under Criterion F, the LSO stated that the Individual either omitted or
misrepresented information regarding his financial status on various Questionnaires for Sensitive
Positions (QSP) and QNSPs, and during his PSIs.   Under Criterion L, the LSO cited the2

Individual’s pattern of financial irresponsibility and his failure to follow through on
commitments he made to DOE during his PSIs to resolve his financial problems and be more
responsible with his finances in the future.  

Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See
Individual’s Letter, August 23, 2007.  The LSO forwarded the Individual’s request to the Office
of Hearings and Appeals (OHA).  The OHA Acting Director appointed me to serve as the
Hearing Officer.  A hearing was held in this matter.  Both the Individual and the DOE Counsel
submitted documents.  At the hearing, the Individual presented his own testimony as well as the
testimony of his wife, his second-line supervisor, his friend, and his counselor from the local
Employee Assistance Program (EAP).  In addition, the Individual’s direct supervisor assisted the
Individual during the hearing and also testified on his behalf.  The DOE Counsel presented the
testimony of the personnel security specialist assigned to the Individual’s case. 

II.APPLICABLE STANDARD

The regulations governing the Individual’s eligibility for an access authorization, also referred to
as a security clearance, are set forth are 10 C.F.R. Part 710, “Criteria and Procedures for
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Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  An
individual is eligible for access authorization if such authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”
10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s access authorization eligibility shall be
resolved in favor of the national security.”  Id.  See generally Dep’t of the Navy v. Egan,
484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test
indicates that “security clearance determinations should err, if they must, on the side of
denials”).

Under Part 710, the DOE may suspend an individual’s access authorization where “information
is received that raises a question concerning an individual’s continued access authorization
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised,
the individual has the burden to bring forward sufficient evidence to resolve the concern.  

In considering whether an individual has resolved a security concern, the Hearing Officer
considers various factors, including the nature of the conduct at issue, the frequency or recency
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable
decision, the Hearing Officer must find that “the grant or restoration of access authorization to
the individual would not endanger the common defense and security and would be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(a).  

III.EVIDENCE PRESENTED

The purpose of the hearing was to allow the Individual to respond to the charges set forth in the
Notification Letter and to evaluate his current financial stability.  To that end, the Individual
submitted several documents prior to the hearing concerning his financial status.  The documents
can be categorized as follows: (i) information regarding the status of the Individual’s outstanding
tax liens and judgments; (ii) information regarding the status of the Individual’s routine
household financial obligations; and, (iii) information regarding the Individual’s future plans for
managing his finances.  At the hearing, the Individual and his wife testified regarding the
documents and their current financial status.  Other witnesses presented general information
regarding the Individual’s character.  The Individual’s documents and the pertinent portions of
the testimony are discussed below.  

A. Tax Liens and Judgment Filed Against the Individual  

An October 2007 credit report lists two outstanding tax liens: one federal lien in the amount of
$5442.00 and one state lien in the amount of $12,617.00.  Indiv. Ex. 22.  The credit report lists
an outstanding judgment against the Individual in the amount of $11,400.00 for an automobile
he purchased but for which he was unable to continue making the payments.  Id.  The Individual
submitted copies of various receipts showing that he was making monthly payments on the
federal lien, the state lien, and the outstanding judgment.  Indiv. Exs. 6 – 12, 27.
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The Individual submitted documents showing he owed a total of $13,305.50 in federal back
taxes, interest and penalties for the years 1997, 1998, 1999 and 2004.  Indiv. Ex. 2.  The federal
tax lien is included in that amount.  Transcript (“Tr.”) at 211.  The Individual also submitted a
document showing that the lien for the 1997 taxes was released.  Indiv. Ex. 24.  Therefore, as of
the hearing, the Individual owed $11,237.64 in federal back taxes and there was an outstanding
lien for the years 1998 and 1999.  Tr. at 211.  The Individual reached a payment agreement with
the federal Internal Revenue Service (IRS) that he will pay $122 per month.  As a result, no lien
will be filed against him for the 2004 back taxes.  Tr. at 212.  The Individual also submitted
documents showing that one month prior to the hearing he filed a Claim for Refund and Request
for Abatement (Form 843) with the IRS, requesting an abatement of his interest and penalties for
the years 1997, 1998, 1999 and 2004.  Indiv. Exs. 2 - 5.  As of the date of the hearing, the
Individual had not yet received a response regarding his request.  Tr. at 212.

The Individual submitted documents showing that the state tax lien was withdrawn in November
2007.  Indiv. Ex. 19.  At the hearing, he stated that he now only owed $778.00 in state taxes.  Tr.
at 216-220; see also Indiv. Ex. 27.  

In September 2005, the Individual had a judgment filed against him for an automobile on which
he had difficulty making payments.  Indiv. Ex. 20.  Although the October 2007 credit report lists
the amount of the judgment as $11,400, the Individual owed $17,519 as of September 2005, due
to mounting interest charges and attorneys fees.  Id.  The Individual made monthly payments of
$100 on the automobile judgment from April 2007 to November 2007; however, as of the
hearing, the Individual was not sure exactly how much he owed on the judgment.  Indiv. Exs. 6 -
12, 25; Tr. at 220-21.  The Individual stated that his first priority had been to resolve his situation
with the tax liens and back taxes owed, but he now intended to attempt to reach an agreement to
reduce the amount owed on the automobile judgment, since he no longer had the vehicle.  Tr. at
221-22.

B. The Individual’s Routine Household Financial Obligations 

The Individual and his wife testified about their current financial situation.  The Individual’s
wife stated that the Individual never told her about the PSIs or DOE’s concerns regarding their
finances.  Tr. at 71.  She and the Individual only spoke about their finances generally.  Tr. at 72.
After the Individual’s clearance was suspended, she and the Individual discussed their finances
in greater detail and “were able to get some things done because of the communication.”  Tr. at
73.  She stated that had she known about the financial issues earlier, she and the Individual
would have been able to make progress on their financial situation.  Tr. at 111.  She stated that
they were beginning to make progress and began communicating in order to begin “looking at
the whole situation or the big picture and start being more organized, start prioritizing.”  Tr. at
74, 76.  The Individual’s wife stated that she started a business from home in order to help with
their expenses.  Tr. at 88.  The Individual’s wife added that neither she nor the Individual has
any credit cards.  Tr. at 112.  

The Individual submitted copies of his most recent household bills.  All of the bills submitted by
the Individual indicated a past due amount or a delinquency.  As indicated below, in the weeks
prior to the hearing, the Individual made several payments on the past due bills.  
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 There was some dispute at the hearing as to whether the Individual and his wife were “caught up” on their mortgage3

payment.  The DOE Counsel submitted a November 2007 credit report, DOE Ex. 52, which the DOE Counsel stated

indicated that a delinquency of three months.  However, the most recent statement from the mortgage company did not

indicate that the mortgage was three months past due.  Considering that all parties agreed that the mortgage had been

delinquent numerous times in recent years and the statements of the Individual and his wife that they had only recently

been making progress on paying their mortgage on time, I find that the dispute is immaterial and has little bearing on

my decision in this case.  

The monthly mortgage statement indicated an amount due of $1471.31, which includes some
unpaid late charges.  The normal monthly amount due on the mortgage is $1071.31. Indiv. Ex.
28.  The October 2007 credit report notes numerous months in which the Individual and his wife
were delinquent in the mortgage payments.  Indiv. Ex. 22.  Specifically, since August 2001, the
report lists 22 instances where the mortgage payment was 30-59 days past due, 20 where it was
60-89 days past due, 3 where it was 90-119 days past due, and 2 where it was 120-149 days past
due.  Id.  The Individual’s wife attributed the payment delinquencies to “not having a budget to
implement to see where you are and what you’re doing,” “job loss for [her], downsizing,” and
“life experiences, children in college, those type[s] of things.”  Tr. at 88.  The Individual’s wife
stated that she and the Individual “caught up” on their mortgage payments.  Tr. at 89.  She stated
that they were caught up on the principal payments, but that there were still some outstanding
late fees to be paid.   Tr. at 90.  According to the Individual’s wife, she and the Individual made3

two payments in November 2007, one for $2142 and another for $1731, and made their
December payment, in the amount of $1471, on time.  Id.      

The telephone bill indicated an amount due of $979.99, including a past due amount of $916.91.
Indiv. Ex. 28.  The Individual’s wife acknowledged that the telephone bill was extremely high
and stated the bill was paid in full three days prior to the hearing.  Tr. at 101; see also Indiv. Ex.
28.  She stated that the telephone bill was one of the bills she was responsible for and it was so
high because she let it accumulate over time.  She stated that when she lost her job in 2004 due
to downsizing, she made only minimum payments on the bill in order to prevent the service from
being disconnected and the bill continued to accumulate past due charges.  Tr. at 101-02.  She
stated that they were able to pay the telephone bill with money she had set aside from her
business.  Tr. at 103.  

Other utility bills were in arrears.  The electric bill was in the amount of $88.85, but indicated
that that payment on the account had not been received and the service was scheduled to be
disconnected.  Indiv. Ex. 28.  The natural gas bill and water bill indicated past due amounts of
$77.84 and $61.01, respectively, and noted that the services were scheduled to be disconnected if
payments were not received.  Id.  The cable satellite bill was in the amount of $183.75, including
a past due amount of $85.80.  Id.  The Individual’s wife stated that their utility bills – electric,
water, and natural gas – were current as of the date of the hearing.  Tr. at 104-105, 107.  She
added that she and the Individual had discussed downgrading their cable satellite services, but
that she was not familiar with the specifics of the account.  Tr. at 107.  

A bill for an automobile loan was in the amount of $617.61, including a past due amount of
$294.33.  Indiv. Ex. 28.  The Individual’s wife stated that, as of the hearing date, she and the
Individual were current on the automobile loan.  Tr. at 103.  She and the Individual also
contacted the company in order to adjust the due date on the car payment to the end of the month
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so they could better distribute their income.  Tr. at 104.  The auto insurance bill indicated a
balance due of $500.84 and included a payment schedule breaking the payment up over three
months.  Indiv. Ex. 28.  The Individual’s wife stated that the auto insurance payment was current
and that their next payment was due a few days after the hearing.  Tr. at 106.  She maintained
that the payment would be made on time.  Id.  
  
C. The Individual’s Future Plans for Managing His Finances

The Individual submitted several documents to support his position that he and his wife would
better manage their finances in the future.  The Individual met with a consumer credit counselor
and discussed his finances and weekly budget.  Indiv. Ex. 26.  The Individual then created a
weekly budget which he and his wife intend to follow in the future.  Indiv. Ex. 1; Tr. at 108-109.
The Individual’s wife stated that now that she and the Individual have a household budget,
“we’re aware of all the bills and they’re getting paid, and they will be getting paid on time
without any late payments with [the budget].  And it’s on a weekly basis so it’s right there in out
faces and we’re working it consistently.”  Tr. at 110.  

The Individual stated that he and his wife were communicating better and working on their
finances together.  Tr. at 180.  He stated that, in the past, he did not want to burden her with their
financial problems.  Id.  He stated that now he is “committed” to resolving his financial
problems.  Tr. at 182.  He also added that they were in a better position to stay current on their
bills because they now had a budget in place.  Tr. at 201.   

When asked why he did not take the same steps – paying off delinquent bills, developing a
household budget, communicating with his wife – after any of the prior PSIs, as far back as
1991, the Individual stated that he was “trying to do it on [his] own” and “life circumstances
happen.”  Tr. at 205.  He stated that he did not intentionally withhold information from the DOE
or ignore his commitments, but was “hitting and missing” in completing his QNSPs and “wasn’t
trying to falsify anything.”  Tr. at 180, 205.  

D. Other Hearing Testimony 

1. The Individual’s EAP Counselor

The Individual’s EAP counselor stated that she met with the Individual three times from
September 2007 to December 2007.  Tr. at 13.  She stated that they discussed his finances and
the “best way to get on track.”  Tr. at 14.  The EAP counselor referred the Individual to
consumer credit counseling.  Tr. at 15.  She stated that she also discussed with the Individual the
importance of filling out security forms “thoroughly.”  Tr. at 17.  She stated that the Individual
understood the seriousness of his financial state when he met with her.  She stated, “he likes his
job, and needs his job, and he respects the process.  So I think he very much grasped the
seriousness of it.”  Tr. at 18-19.     
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2. The Individual’s Second-Line Supervisor 

The Individual’s second-line supervisor also testified.  He stated that he and the Individual do
not socialize outside of work, but he considers the Individual a friend.  Tr. at 29.  The Individual
has worked under his supervision for approximately 15 years.  Tr. at 30.  The second-line
supervisor described the Individual as “real religious” and stated that “he gives everybody the
benefit of the doubt.  You can sit down and talk to him.  He’s a good worker.  He doesn’t buck
the system.  Whatever you tell him to do, he does it.  He [doesn’t] question authority.”  Tr. at 32.
He added that the Individual was “reliable” and “trustworthy.”  Id.  Finally, the second-line
supervisor stated that he was surprised to learn of the Individual’s financial problems because
“he’s the last person you would think it would happen to.”  Tr. at 34.

3. The Individual’s Friend 

The Individual’s friend stated that she has known the Individual for about 15 years.  Tr. at 43.
They met through their church.  Id.  She stated that the Individual has had access to church funds
and has never had any financial problems involving the church.  Tr. at 47.  She stated that she
had talked briefly with the Individual about creating a budget and offered him her assistance in
developing a budget for his household.  Tr. at 50.  However, they had spoken about it only
generally and not in great detail.  Id.     

4. The Individual’s Direct Supervisor

The Individual’s supervisor assisted the Individual during the hearing and also testified on his
behalf.  He stated, “when we realized that there was going to be a hearing, [the Individual] called
me into his confidence and described in detail to me the problems that he had.  He revealed the
entire financial situation and told me that he needed help.…”  Tr. at 118.  The supervisor stated
that he has known the Individual for nearly 21 years and considers him a friend.  Tr. at 119, 120.
The supervisor stated that the Individual is a good worker and “does what he is asked to do.”  Tr.
at 120.  The supervisor stated that when he learned of the magnitude of the Individual’s financial
problems, he referred the Individual to EAP and recommended that he follow through with the
consumer credit counseling service.  Tr. at 124.  The supervisor also helped the Individual
develop his weekly budget.  Tr. at 125.  

The supervisor believed that the Individual had made some progress.  He stated, 

I think a number of positive things have happened.  I think he and his wife are
working together more closely now to meet their obligations and I think they
understand the importance of the fact that their budget is not two separate
incomes but it’s all one and they have the obligations to meet.  And I think they
have taken steps to do the right thing.  The problem is that the situation has been
so long standing that it’s not something that you get out of overnight. 

Tr. at 129-130.  The supervisor believed the Individual and his wife would be able to pay their
bills with their current budget, but “it will take a commitment on the part of both he and his wife
to make the budget because it’s tight.”  Tr. at 132.  The supervisor believed the Individual and
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his wife were committed to sticking to the budget.  Tr. at 133.  The supervisor believed,
however, that the Individual needed some oversight, at least in the early stages, in maintaining
his finances.  Tr. at 130.  He stated, “I think somebody needs to have their hands in it for some
number of months, maybe even a year or so, to make sure that this situation gets corrected.  Tr.
at 131.  He stated that, as of the hearing, he did not believe the Individual could maintain his
finances without some assistance.  Tr. at 136.  

5. The Personnel Security Specialist

The personnel security specialist interviewed the Individual for his January 2007 PSI.  Tr. at
162.  She stated that, prior to the PSI, she reviewed the Individual’s entire file.  Tr. at 153-54.
The personnel security specialist stated that the Individual committed during the PSI that he
would begin working to resolve his financial problems.  Tr. at 165.  She stated that the first time
he took any action beyond making phone calls was two months later, in March 2007, when he
paid a bill that was in collection.  Tr. at 165.  The personnel security specialist noted that the
Individual’s HRP certification was revoked in March 2007, days before he paid that first bill.
Tr. at 167.

The personnel security specialist noted that the Individual had made an effort to pay his
household bills.  Tr. at 171.  She stated, “it appears that he has a plan [to resolve his financial
problems], but maybe not a very realistic plan that he will be able to maintain, and it appears that
it wasn’t until the threat of some adverse action taken against his clearance that he took any
positive steps.”  Tr. at 172.  

The personnel security specialist stated that she believed, during the PSI, that the Individual
intentionally omitted information from his security questionnaires.  She stated, “I found it hard
to believe that you can have eight interviews dealing specifically with finances and be talked to
about the importance of that form … it just seemed implausible … that those items he knew
about and was talked to about in the [PSIs] would not then be on the form.”  Tr. at 175.  

IV.ANALYSIS

A. The Security Concerns 

Criterion F concerns involve the future honesty and candor of an individual.  The DOE security
program is based on trust, and when a security clearance holder breaches that trust, it is difficult
to determine to what extent that individual can be trusted again in the future.  See, e.g.,
Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995); Personnel
Security Hearing, Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶
83,030 (2000).  Criterion L concerns conduct tending to show that the Individual was “not
honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act
contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).  Such conduct
includes “a pattern of financial irresponsibility.”  Id.; see also, Revised Adjudicative Guidelines
for Determining Eligibility for Access to Classified Information issued on December 29, 2005
by the Assistant to the President for National Security Affairs, The White House (“the
Adjudicative Guidelines”), Guideline F.  According to the Adjudicative Guidelines, there are
several conditions related to an 
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individual’s financial status that could raise a security concern.  These include an “inability or
unwillingness to satisfy debts” and “consistent spending beyond one’s means, which may be
indicated by excessive indebtedness, significant negative cash flow, high debt-to-income ratio,
and/or other financial analysis.”  Guideline F, ¶¶ (a), (e).  

Given the discrepancies regarding the Individual’s financial status on several security forms and
during the PSIs, the Individual’s repeated failure to follow through on the commitments he made
to DOE regarding his intention to resolve his financial problems, and the Individual’s financial
status itself, I find that the LSO had ample grounds for invoking Criteria F and L in the August
2007 Notification Letter.  The only issue to be resolved is whether the Individual has mitigated
the security concerns.  

In order to adequately mitigate Criterion F concerns, an individual has the burden of convincing
the Hearing Officer that he can be trusted to be honest and forthright with DOE in the future.  In
addition, in a case such as this, an individual must demonstrate a significant pattern of
responsible behavior in order to resolve the Criterion F and L concerns.  See, e.g. Personnel
Security Hearing, Case No. TSO-0411, 29 DOE ¶ 83,050 (2007); the Adjudicative Guidelines,
Guideline E, ¶ (c), Guideline F, ¶¶ (a), (c), (d).   

B. Whether the Security Concerns Have Been Mitigated  

It is clear from the testimony and documents submitted into the record in this case that the
Individual attempted to pay down some of his debt and overdue bills.  He fully paid off his
overdue telephone and utility bills and has been making regular mortgage payments.  He also
contacted the lender for his automobile loan to change the due date of the payment in order to
better distribute his monthly funds.  In addition, he has taken steps to address the outstanding tax
liens and is making payments on the judgment filed against him.  

While the above actions are commendable, I am unable to find that the Individual has resolved
the security concerns cited in the Notification Letter.  As an initial matter, I am not persuaded by
the Individual’s response to the Criterion F concern involving his intentional falsification or
omission of information on his security questionnaires and during his PSIs.  The Individual had
eight PSIs, beginning in 1991.  At each of those PSIs, the Individual was asked about his
finances and was presented with a copy of his credit report.  Furthermore, at each of those
interviews, the omitted or discrepant information was pointed out to him.  Despite this, the
Individual took no steps to ensure his security questionnaires were complete and accurate.  In
fact, every security form he submitted had incomplete or incorrect information.  The Individual’s
assertion that he did not intentionally withhold information, but rather was “hitting and missing”
in completing the forms does not mitigate the concern.  The Individual’s position either
demonstrates a willful disregard of DOE’s concerns or a lax attitude toward DOE’s reporting
requirements.  Either approach is unacceptable in DOE security clearance holders.  I therefore
find that the Criterion F concern has not been resolved.  

Regarding the Criterion L concern, despite the positive steps the Individual made in the weeks
prior to the hearing, there is overwhelming evidence in the record which indicates that the
Individual’s financial position is not yet stable.   The Individual only recently made an effort to 
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develop a budget, pay his household bills on time, and resolve the outstanding issues with his
taxes.  Prior to that effort, the Individual had failed to pay his mortgage on time most months
since 2001, had been delinquent on most of his household bills, and made no effort to pay off his
tax liens and back taxes or work out any arrangement to do so with the federal or state internal
revenue services.  It is also troubling that the Individual failed to take any steps, beyond making
phone calls, to resolve any of his financial problems over the past 16 years, despite being
informed repeatedly by DOE that his pattern of financial irresponsibility was of concern.  The
fact that he took no action until just before the hearing indicates that the Individual did not take
the concern seriously until directly confronted with the consequences of his financial
irresponsibility.  It also leads me to believe that the Individual took those steps in contemplation
of the instant proceeding, rather than due to any desire to resolve his financial problems.  This
suggests a continuation of the Individual’s past practice of hoping to avoid DOE’s concerns
regarding his finances by making some nominal efforts to address his financial situation.
Finally, the Individual’s supervisor believed the Individual would not be able to maintain his
own finances at this point without some oversight or assistance.  This further supports my
overall view regarding the current instability of the Individual’s financial situation.  

The Individual has had a significant pattern of financial irresponsibility since 1991 that continues
into the present.  Although he has taken some recent steps to address his financial problems, he
has not established that he will continue to pay his bills on time and sustain a pattern of financial
responsibility.  Accordingly, I cannot find that the Individual has mitigated the Criterion L
concern.  

V.CONCLUSION

Upon consideration of the record in this case, I find that there was ample evidence that raised a
doubt regarding the Individual’s eligibility for a security clearance under Criteria F and L.  I also
find insufficient evidence in the record to resolve those concerns.  Therefore, I cannot conclude
that restoring the Individual’s access authorization “would not endanger the common defense
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).
Accordingly, I conclude that the Individual’s access authorization should not be restored at this
time.  

Diane DeMoura
Hearing Officer 
Office of Hearings and Appeals 

Date: March 20, 2008
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Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  October 10, 2007 
 
Case Number:  TSO-0552 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should not be restored at this time.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.1  See Notification Letter, July 2, 2007.   
 
The notification letter indicated a concern regarding the individual’s financial responsibility.  
The letter noted that the Individual filed a Chapter 7 bankruptcy in July 1999 and a Chapter 13 
bankruptcy in August 2002.2  The letter also noted that, although he had reported the 1999 
bankruptcy, the Individual had failed to report the Chapter 13 bankruptcy as required by DOE 
security rules.  Id.  The notification letter also noted that a judgment had been filed against the 
Individual in May 2001 in the amount of $659 and another had been filed in October 2004 in the 
amount for $1,411, and that the Individual had failed to report those judgments to the LSO in a 
timely manner.  The notification letter further cited statements the Individual had made during a 
December 2006 personnel security interview (PSI) regarding his financial situation.  
Specifically, the letter cited the Individual’s statements that his 2002 bankruptcy filing was the 
result of overspending, that he was still not handling his finances in a responsible manner, and 
that he was not addressing his financial issues even though he was aware that he needed to do so.  
Id.      
 
                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
2 The Individual has been employed by a DOE contractor since 1986.  DOE Ex. 1. 
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The notification letter states that these facts give rise to a security concern under 10 C.F.R 
§ 710.8(l) (Criterion L) which, in relevant part, pertains to conduct showing a pattern of financial 
irresponsibility.   
 
Upon receipt of the notification letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, July 19, 2007.  At the hearing, the Individual, representing himself, presented 
his own testimony as well as the testimony of his wife, his supervisor, his co-worker, and his 
church friend.  The DOE Counsel presented the testimony of one witness: the personnel security 
specialist.   
 

II. EVIDENCE PRESENTED 
 
A. Documentary Evidence  
 
The LSO presented several exhibits regarding the Individual’s financial status.  Among the 
exhibits were documents pertaining to the Individual’s prior bankruptcy filings.  DOE Exs. 5, 10.  
The LSO also submitted a Personal Financial Statement, completed by the Individual in 
November 2006, in which the Individual listed his monthly income and debts.  DOE Ex. 9.  
According to that statement, after satisfying monthly debts, the Individual had $95.84 left over at 
the end of each month.  Id.  The LSO also submitted transcripts of the Individual’s PSIs in 
August 1999 and December 2006, during which the Individual discussed his financial situation.  
DOE Exs. 8, 12.   
 
The Individual also submitted various exhibits.  The Individual presented a family budget that he 
developed and which he and his wife intend to implement to manage their day to day finances.  
Indiv. Ex. A.  In that budget, after monthly expenses, the Individual and his wife expect to have 
$396 left over each month.  Id.  He also submitted a list of monthly expenses for which he and 
his wife are responsible.  Indiv. Ex. B.  Those expenses include household bills, such as rent, 
utilities and groceries, various medical bills, payments on student and personal loans, and 
alimony to the Individual’s first wife.  Id.  At my request, the Individual also presented at the 
hearing copies of recent household bills, including his telephone and internet bill, cable bill, 
electric bill, and cell phone bill.  Indiv. Exs. C, D, E, and F.  Each of the bills indicated a recent 
past due balance.  Id.  In addition, the Individual submitted an account statement from a personal 
loan he took out in July 2007 which shows regular payments from August through December 
2007.  Indiv. Ex. G.  Finally, the Individual submitted a recent credit report.  Indiv. Ex. H. 
 
B. Hearing Testimony  
 

1. The Individual  
 
The Individual testified regarding his prior bankruptcy filings and the current state of his 
finances.  Regarding the 1999 Chapter 7 bankruptcy filing, the Individual stated that it was not 
his decision to make the filing.  He stated that he and his first wife were in the process of getting 
a divorce and his wife intended to file for bankruptcy.  Hearing Transcript (“Tr.”) at 94.  
According to the Individual, his attorney advised him that if his wife filed for bankruptcy, he also 
had to file to avoid being held responsible for the entirety of their debts.  Tr. at 95.  After the  
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bankruptcy filing, the Individual realized that he and his first wife “were in financial difficulty 
for several years.”  Tr. at 101.  He also attributed part of their financial problems to his first 
wife’s desire to maintain a lifestyle similar to his then-wife’s sister and brother.  Id.  The 
Individual stated, “my wife felt that we should be able to do as good as they were.  And we had 
several discussions about it, and I allowed us to be over-extended.  In retrospect, I should not 
have, but that was the situation at the time.”  Tr. at 101-102.  The Individual further added that 
many of the debts he had incurred prior to the divorce and first bankruptcy filing were the result 
of his first wife’s extravagant purchases.  Tr. at 104.    
 
The Individual stated that, following his divorce and 1999 bankruptcy filing, he attempted to 
adjust his spending in order to better control his finances and “did not buy anything that was not 
absolutely essential.”  Tr. at 99.  He paid for most of his purchases in cash, but maintained a 
credit card in an effort to “rebuild [his] credit after the Chapter 7 bankruptcy to show a history of 
responsible credit.”  Tr. at 106.  He added that, at that time, he was “making ends meet” and was 
saving “a little bit” of money.  Tr. at 109. 
 
The Individual met his current wife in September 2000 and they began a long-distance 
relationship.  Id.  He funded trips they made to see each other with money he had in savings.  Id.  
The Individual understood that when he and his wife decided to marry, he was agreeing to be 
jointly responsible for her debt as well as his.  Tr. at 111.  He stated that when they married, they 
knew they had to be careful with their money.  They each planned to work and did not “foresee 
any issue with making ends meet or meeting the obligations that we were bringing to the table as 
a couple.”  Tr. at 111-12.   
 
The Individual discussed the 2002 Chapter 13 bankruptcy filing.  He stated that shortly after their 
marriage in late 2000, he and his wife were “in some financial stress.”  Tr. at 128.  He attributed 
that stress to “the consolidation of the households, the fact that [his wife] was not able to find 
gainful employment in this area at that time, [and] some unexpected medical issues.”  Id.  During 
that time, his ex-wife claimed that he had not made his child support payments and his wages 
were garnished before he could prove that he had made the payments.  Tr. at 129.  He stated, 
“[the garnishment] could not have happened at a worse time, literally … it caused a literal 
snowball.”  Id.  The Individual stated that even though he was eventually able to prove in court 
that he had made the child support payments, the erroneous garnishment of his wages was the 
catalyst for he and his current wife not being able to satisfy creditors and missing payments.  He 
explained that the money that was garnished from his account was intended for the automatic 
payment of bills.  Tr. at 130.  The Individual also realized around the time of the Chapter 13 
filing that his new wife’s spending habits were not what they should be and that they needed to 
get control of their finances.  Tr. at 131-32.  He and his wife “started talking about how [they] 
were going to get a handle on” their debt.  Tr. at 131.   
 
The Individual also discussed his current financial situation.  He stated that he and his wife do 
not have credit cards.  Tr. at 134.  When necessary, they make purchases with their debit cards, 
which withdraw the funds directly from their checking account.  Id.  The exception, according to 
the Individual, was his wife’s purchase of a kiln on a line of credit.  Tr. at 134.  The remaining 
balance on that purchase is approximately $600 and he anticipates paying it off within “the next 
couple of months.”  Tr. at 137.   
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The Individual is also making regular payments on a personal loan he took in July 2007.  Tr. at 
141.  He took the loan to make payments on, among other things, past due medical bills, to 
purchase a used vehicle, and to fix the other household vehicle.  Tr. at 148.  The Individual stated 
that he and his wife have been paying their household bills.  Tr. at 150-52.  He added that, other 
than a past due balance of $34 on their electric bill, all of his household bills are current.  Id.  He 
intended to pay the past due amount “in the next couple of weeks.”  Tr. at 150.  The Individual 
stated that he does not have receipts for most of the payments because he and his wife pay most 
of the bills online, over the phone, or through automatic payments set up on their checking 
account.  Tr. at 151-52.  The Individual also discussed various other collection accounts which 
appear on his recent credit report.  He testified that they were all satisfied and stated that he had 
documentation to that effect. 3  Tr. at 143-46.   
 
The Individual stated that he and his wife regularly discuss their bills and budget, but he is 
primarily responsible for paying bills.  Tr. at 135.  He and his wife have little to no savings at 
this time.  Tr. at 136.  They are currently operating under the budget the Individual submitted 
which shows a net monthly surplus of $396, after expenses.  Tr. at 155; see also Indiv. Ex. A.  
He and his wife are saving when they can, but they have been using some of the surplus each 
month to help make payments on their debts.  Tr. at 156.   The Individual stated that “to the best 
of [his] knowledge” all of his outstanding bills, judgments and collection accounts have been 
satisfied.  Id.  
 
The Individual described his current financial situation as “promising.”  Tr. at 157.  He stated 
that he and his wife have “made a concerted effort, particularly in the past 15 months, to improve 
[their] communication, to improve [their] payment status with [their] creditors, with [their] 
monthly expenditures.”  Tr. at 157.  He believed that, within another six months, he and his wife 
would be able to consider purchasing a home and would be “in a better position to get a home 
loan.”  Id.  He stated that he and his wife want to purchase a home to improve their living 
conditions.  Tr. at 158.  He added that, given the current price of rentals for the type of home 
they need for their family, he and his wife would “be better off to purchase and develop some 
equity and better credit through a purchase [rather] than just renting.”  Tr. at 159.  According to 
the Individual, his current rent payment is $400 a month; he and his wife are looking to purchase 
a house with a mortgage payment that is “roughly $800 to $900 a month, recognizing that [they] 
are going to have to make some other adjustments in [their] budgeting and [their] expenditures to 
meet that.”  Id.  
 
Finally, regarding his failure to report his Chapter 13 bankruptcy filing, the Individual stated that 
he “overlooked sending a message to DOE security in that regard.  There was no malice or ill 
intent or attempt to hid that fact from everyone.”  Tr. at 107.  The Individual further explained 
that he did report the  bankruptcy filing to his contractor personnel security office and made 
arrangements with the contractor payroll department.  Id.  He admitted that his failure to report 
the filing to DOE was a product of his failure to review the correct notification procedure.  Id.       
 
 
 
                                                 
3 I agreed to hold the record open for a period of two weeks after the hearing and asked the Individual at the hearing 
to submit copies of the documentation he referred to regarding his satisfaction of these debts.  See Tr. at 185.  I did 
not receive any post-hearing submissions from the Individual.   
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2. The Individual’s Wife  
 
The Individual’s wife stated that, in her opinion, the Individual was not subject to blackmail or 
coercion over their current financial status.  Tr. at 8-9.  She also believed that the Individual’s 
failure to report their Chapter 13 bankruptcy filing was unintentional.  She stated, “I think it was 
just an oversight on [his] part, not malicious or secretive.”  Tr. at 9.  
 
The Individual’s wife stated that when she and the Individual married, she brought a significant 
amount of debt to the marriage, primarily in the form of outstanding student loans.  Tr. at 11.  
She stated that the cumulative balance remaining on the student loans is “probably around 
$50,000.”  Id.  She stated that she took out those loans between 1990 and 1992.  Id.  She stated 
that prior to her marriage, when she lived in another state, she made a decent income.  However, 
she has been unable to find a suitable position in her field and, therefore, had to put her loans in 
deferment and forbearance.  Tr. at 12-14.  The Individual’s wife stated that she and the 
Individual discussed their separate financial difficulties prior to their marriage.  Tr. at 14.  She 
stated that her goal when they got married was to obtain employment in her field but, given their 
location, it was difficult to find a position.  Tr. at 15.  However, she stated that a company 
recently opened in their area and she is hopeful of obtaining a position.  Id. 
 
Regarding their filing of the Chapter 13 bankruptcy, the Individual’s wife disputed the statement 
in the notification letter that the filing was due overspending.  Tr. at 31.  She stated,  
 

We had to file that bankruptcy … because of [the Individual’s] ex-wife and all the 
court costs that we had to incur with her post-divorce.  She had told the State … 
that [the Individual] owed back child support, which he proved that he didn’t … 
Before he even had [a] chance to prove that he had made those payments, [the 
state had] already garnished his wages, which [were] a direct deposit [into his 
bank account].  So anything we had coming [as an] automatic payment out of the 
bank was returned, and we had this huge snowball effect. 

 
Id.  The Individual’s wife further explained that the Individual’s ex-wife would not let the 
Individual reduce his support payments as his children turned 18 years old and, therefore, she 
and the Individual had to go to court, incurring attorney and court fees, every time a change 
needed to be made to the child support agreement.  Tr. at 32.  She added, “we have never been 
credit card users to a big degree.  When I married [the Individual], he had a nice bank balance, a 
nice cushion of $3,000 or so.  He had a credit card with an available balance, quite a large 
available balance … [Then] we always had to go to court for every single thing.  It just grew and 
mounted.”  Id.  
 
The Individual’s wife stated that she and the Individual make most of their purchases together 
and, therefore, are aware of each other’s expenditures.  Tr. at 20.  The exception was when she 
purchased a kiln for her home business.  Id.  She stated, “I was kind of surprised myself that I did 
that.  But it was something we were looking into and talking about.”  Id.  Although they had 
some income from her home business around the holidays, that has since tapered off and the 
Individual’s salary was the family’s main source of income.  Tr. at 29.  She added that, since 
their marriage, the Individual has been primarily responsible for the family’s budget and making 
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financial decisions.  Tr. at 25.  She the Individual pay all of their bills either by debit card or 
money order; they do not use checks and do not have credit cards.  Tr. at 28. 
 
The Individual’s wife also discussed their household bills.  She stated that the cable bill and 
telephone and internet bill were paid in full.  Tr. at 30.  She added that they made a payment on 
the electric bill, but did not pay it in full so a portion of the balance carried over to the next 
month.  Id.  She also added that she and the Individual do not make a lot of unnecessary 
purchases.  She stated,  
 

We don’t have a lot of frivolous toys.  We don’t drive expensive cars … we don’t 
do a lot of spending on things like that.  Most of our spending is health-related 
because of having children or whatever … we’re not the type of people that are 
just out, you know, partying, going on cruises, vacationing, traveling.  We don’t 
do that. 

 
Tr. at 44.  The Individual’s wife stated that she and the Individual have made “a big push” to pay 
their bills paid off because they are working to improve their credit rating in the hopes of 
purchasing a home.  Tr. at 33.  Finally, the Individual’s wife stated that filing for bankruptcy is 
not an option she and the Individual would choose again in the future “because we don’t live 
with credit cards and because we’ve learned.”  Tr. at 44.  She added that they do not have the 
same kinds of expenses, such as attorney’s fees, that precipitated the filing of the Chapter 13 
bankruptcy and did not envision incurring such expenses in the future.  Tr. at 44-45. 
 

3. The Personnel Security Specialist 
 
After sitting in on the hearing and listening to all of the testimony, the personnel security 
specialist testified.  She stated that she interviewed the Individual after his 1999 Chapter 7 
bankruptcy filing.  She stated that he admitted that he had not been handling his finances 
responsibly and then his divorce created expenses that “set him over the edge” and necessitated 
the bankruptcy filing.  Tr. at 167.  She stated that the Individual indicated that, after the 1999 
bankruptcy filing, the Individual felt he could live on his income and that he “would be able to 
live within his means in the future.”  Tr. at 169.  The personnel security specialist stated that the 
LSO learned of the 2002 bankruptcy during a routine re-investigation of the Individual’s 
clearance in 2006 and she interviewed the Individual again.  Tr. at 170.  During that interview, 
the Individual “admitted that he didn’t really know where his money was going, [he] had a hard 
time tracking it.”  Tr. at 172.  The personnel security specialist stated that, at the time of the 
interview, despite the Individual’s two prior bankruptcy filings, his finances were in “a state of 
disarray.”  Tr. at 173. 
 
The personnel security specialist felt that, as of the hearing, the Individual had not resolved the 
concerns associated with his financial status.  Tr. at 175.  She stated that, although some bills had 
recently been paid off, the recency of past due balances on recent household obligations 
“indicate that still the family is living beyond their means without the ability to pay.”  Tr. at 176.  
The personnel security specialist indicated that, in her opinion, a significant pattern of financial 
responsibility, including on-time payments on monthly bills and an absence of judgments or  
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collections, was necessary to mitigate concerns raised by lengthy pattern of financial 
irresponsibility.  Tr. at 178-179. 
 

4. The Individual’s Supervisor 
 
The Individual’s supervisor has known him for six years.  Tr. at 58.  He stated that the 
Individual’s job performance was “satisfactory.”  Tr. at 61.  He stated that he was aware that the 
Individual had some financial difficulties because the Individual brought it to his attention.  Tr. 
at 64.  He added that he did not believe that the Individual tried to hide his financial difficulties.  
He also stated, “there has been no indication of any issues based upon [the Individual’s] integrity 
or his ability to do his job in a secure manner.”  Tr. at 61-62.  The Individual’s supervisor 
described the Individual as reliable.  Tr. at 66.   
 

5. The Individual’s Co-Worker  
 
The Individual’s co-worker has known the Individual for approximately 15 years.  Tr. at 68.  The 
Individual’s co-worker was aware of the Individual’s bankruptcy filing and stated that he and the 
Individual had discussed the Individual’s finances in the past.  Tr. at 69.  The Individual’s co-
worker stated that, regardless of the Individual’s financial situation, he did not believe there was 
anything that would “entice [the Individual] to use any sensitive information for financial gains.”  
Tr. at 69.  He stated that the Individual was “trying to slowly work himself out of the [financial] 
mess [he] got into and that he and his wife were taking a closer look on their finances and 
“jointly agreeing” on purchases.  Tr. at 77. 
 

6. The Individual’s Church Friend  
 
The Individual’s friend first came to know the Individual when he was the bishop in the 
Individual’s church and has known the Individual and his wife for “several years.”  Tr. at 47.  He 
stated that, in his opinion, the Individual’s integrity was “above reproach.”  Tr. at 52.  The 
Individual’s friend stated that the Individual is reliable and freely volunteers his time for the 
church.  Tr. at 56-57.   
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization  
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eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. The Security Concerns  
 
The derogatory information concerning Criterion L centers on the Individual’s financial 
problems.  Criterion L concerns conduct tending to show that the Individual was “not honest, 
reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l).  Criterion L specifies that a “pattern 
of financial irresponsibility” is among the conduct which raises such concerns.  Id.  
 
Bankruptcy is a legal means of resolving financial problems and becoming free of debt. A 
bankruptcy filing, per se, does not automatically raise security concerns.  However, bankruptcy 
raises security concerns to the extent that it illustrates a pattern of financial irresponsibility or 
difficulty.  A pattern of financial irresponsibility may indicate that an individual is not honest, 
reliable or trustworthy and could make an individual susceptible to blackmail or coercion.  See, 
e.g., Personnel Security Hearing, Case No. TSO-0026, 28 DOE ¶ 82,925 (2003); Personnel 
Security Hearing, Case No. VSO-0520, 28 DOE ¶ 82,862 (2002); Personnel Security Hearing, 
Case No. VSO-0288, 27 DOE ¶ 82,826 (1999); Personnel Security Hearing, Case No. VSO-
0081, 25 DOE ¶ 82,805 (1996).  
 
In this case, the Individual’s two bankruptcy filings within a three-year span appear to have been 
necessitated by both legitimate financial hardship and irresponsible financial behavior.  While 
the Individual attributed the 1999 bankruptcy filing primarily to his divorce, he admitted that he 
and his first wife were in financial difficulty prior to their divorce due to a home purchase that, in 
retrospect, the Individual believed they should not have made.  Regarding the 2002 bankruptcy 
filing, the erroneous garnishment of his wages appears to have been what set the Individual over 
the financial edge and caused him to become late on several payments.  However, the fact 
remains that, whether due to a lack of communication between the Individual and current wife or 
simply a lack of regard for their financial situation, prior to the garnishment, their finances were 
already stretched to the point where the garnishment caused them to miss other payments and not  
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be able to repay other outstanding debts.  Given this information, the local security office had 
more than sufficient grounds to invoke Criterion L.   
 
B. Mitigating Factors 
 
The Individual has made some attempts to resolve his financial difficulties and describes his 
current financial outlook as “promising.”  The issues with his ex-wife are resolved and the 
Individual is no longer incurring the type of legal or court costs which were present during the 
two bankruptcies.  He and his wife are clearly paying closer attention to their finances, are 
communicating about their income and expenditures, and are now operating within a set budget.  
In addition, both the Individual and his wife testified that their monthly household bills are 
current and they have paid off several old debts.  The Individual did not submit any 
documentation to support that claim; but, if true, it is certainly an indicator of the Individual’s 
progress in resolving his financial difficulties.  In addition, both the Individual’s supervisor and 
co-worker stated that the Individual has not tried to hide his financial difficulties.  The co-worker 
further added that he knows the Individual and his wife are actively working to control their 
financial situation.  
 
However, despite the fact that each bankruptcy involved some factors beyond the Individual’s 
control, the Individual admitted that he engaged in some irresponsible financial behavior.  
Specifically, during his first marriage, the Individual allowed himself to become financially over-
extended due to his first wife’s purchases.  He does not appear to have taken any action during 
his first marriage to have controlled his household spending.  Similar factors were present prior 
to the second bankruptcy.  The Individual and his current wife were not communicating about 
their finances, despite their knowledge of their debts and their prior experience with financial 
difficulties.   
 
Once a pattern of financial irresponsibility has been established, it is an individual’s burden to 
demonstrate a new pattern of financial responsibility in order to mitigate or resolve the security 
concerns raised by the established pattern of responsibility.  Personnel Security Hearing (Case 
No. TSO-0170), 29 DOE & 82,811 (2006); Personnel Security Hearing (Case No. VSO-0108), 26 
DOE & 82,764 at 85,699 (1996).  In this case, there have been some recent positive steps taken 
by the Individual and his wife to get control of their finances and pay off old debts.  However, 
these steps are relatively recent.  After fulfilling their obligations under their Chapter 13 plan, the 
Individual and his wife’s debts were discharged in October 2005.  See DOE Ex. 10.  However, 
by their testimony, the Individual and his wife paid off most of their old debts from July 2007 to 
December 2007, after the Individual took out a personal loan.  In addition, the recent household 
bills submitted by the Individual indicated past due balances which, with the exception of the 
past due amount on the electric bill, he had only recently paid.  While I do believe that the 
Individual is making progress in resolving his financial problems, I am not convinced that the 
Individual’s financial position is stable at this time.  Therefore, I am unable to conclude that 
there is a sufficiently long pattern of financial responsibility to mitigate the security concerns in 
this case.       
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V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was ample evidence that raised a 
doubt regarding the Individual’s eligibility for a security clearance under Criterion L.  However, 
despite the recent positive steps taken by the Individual to address his financial problems, I am 
unable to find at this time that the Individual has resolved the concerns raised by his past 
bankruptcy filings and his general financial situation.  Therefore, I cannot conclude that restoring 
the Individual’s access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I 
conclude that the Individual’s access authorization should not be restored at this time.   
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: April 8, 2008 
 
 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization
will be referred to variously in this Decision as access authorization or security clearance.  

2/With respect to Criterion J, the Notification Letter also stated that the individual completed a May 2006
Questionnaire for National Security Positions (QNSP), in which he answered “yes” to the question, “Have you ever been
charged with or convicted of any offense related to alcohol or drugs?”  However, the individual listed only his 2005
DWI.   DOE did not raise this response as a falsification issue, but rather included it as a concern related to alcohol. 

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                                    May 5, 2008

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 25, 2007

Case Number: TSO-0554

This Decision concerns the eligibility of xxxxxxxxxx (hereinafter referred to as “the individual”)
to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations set forth at
10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material.”  Based on the record before me, I have
determined that the individual’s access authorization should not be granted at this time.

I.  Procedural Background                          

The individual is employed at a DOE facility where his work requires him to have an access
authorization.  The local DOE security office issued a Notification Letter to the individual on
August 2, 2007.  The Notification Letter alleges under 10 C.F.R. § 710.8(j) that the individual has
been or is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.

The security concerns in the Notification Letter are based on the following factual allegations.  The
individual has been arrested for Driving While Intoxicated (DWI) on three separate occasions:
October 1998, September 2002, and December 2005.  In addition, the individual was arrested in
1999 for battery and fighting in public after becoming intoxicated.  After examining the individual
on May 25, 2007, a DOE consultant-psychiatrist (DOE psychiatrist) diagnosed the him as having
Alcohol Dependence.  2/  
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Because of these security concerns, the case was referred for administrative review.  The individual
filed a request for a hearing on the concerns raised in the Notification Letter.  DOE transmitted the
individual’s hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director
appointed me as the Hearing Officer in this case.

At the hearing that I convened, the DOE Counsel called one witness, the DOE psychiatrist.  The
individual called two witnesses: his wife and a co-worker.  He also testified on his own behalf.  The
DOE submitted a number of written exhibits prior to the hearing.  The individual submitted one
exhibit during the hearing.

II.  Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and
the individual, and to render an opinion based on that evidence.  See 10 C.F.R. § 710.27(a).  Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest. Any doubt as to the individual’s access
authorization eligibility shall be resolved in favor of national security.”  10 C.F.R. § 710.7(a).  I have
considered the following factors in rendering this decision: the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct; the individual’s age and maturity at the time
of the conduct; the voluntariness of the individual’s participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct,
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).  The
discussion below reflects my application of these factors to the testimony and exhibits presented by
both sides in this case. 

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual’s
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.27(d).  In the present case, the individual has not convinced me that granting his security
clearance would not endanger the common defense and security and would clearly be in the national
interest.   

III.  Findings of Fact

The relevant facts in this case are uncontested.  The individual began drinking alcohol at the age of
14.  According to the individual, he drank vodka until he vomited and passed out.  He also reported
that he drank to the point where his skin would burn from alcohol poisoning.  Since that time, the
individual has been arrested three times and charged with DWI.  The individual’s first DWI occurred
in October 1998.  According to the record, the individual drank a six-pack of beer over three or four
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hours while out socializing with his brother-in-law.  After going for a ride, the two were stopped by
police because the car was swerving.  The individual was arrested and spent one night in jail.  In May
1999, the individual was arrested for battery and fighting in public.   According to the individual,
he was at a party and got into a fight with a neighbor over a girl.  The individual reported that he was
“lightly intoxicated” from drinking beer.  

The individual’s second DWI occurred in September 2002.  On this occasion, the individual had
consumed a six-pack of beer at a club before getting behind the wheel of his car.  His car was later
stopped when he passed another car in a no-pass zone.  The police officer administered a
breathalyzer test after stopping the vehicle on suspicion of alcohol use.  The individual’s Blood
Alcohol Content (BAC) registered at .10.
  
In December 2005, the individual was arrested a third time for DWI after consuming six to ten beers
at a work-related holiday party.  According to the individual, after feeling flu-like symptoms, he took
some cold medicine, drove home and fell asleep at the wheel.  The individual was arrested after
wrecking his car.  His BAC registered at .08.  However, the individual attributed this incident to the
cold medicine and not the alcohol he consumed at the party.  As a result of the arrest, the individual
was charged with DWI, fined $750 and was referred for treatment.  He also lost his license for six
months.  The court ordered the individual to participate in eight weeks of an outpatient alcohol
treatment program at a local hospital after his third DWI arrest.  During the course of the treatment,
the individual was evaluated and diagnosed as suffering from alcohol abuse.  

In May 2006, the individual’s employer requested an access authorization for him.  In connection
with his application for an access authorization, the individual completed a QNSP on May 25, 2006,
in which he revealed his alcohol-related arrests and other derogatory information related to his
alcohol use.  On August 29, 2006, the local DOE Security office conducted a Personnel Security
Interview (PSI) with the individual.  During the course of this interview, the individual reported that
he was sober during the alcohol treatment program he attended, but resumed the use of alcohol when
the treatment ended.  Specifically, the individual stated that he limits his alcohol consumption to one
or two beers during the week and three to ten beers on the weekends.  The individual also indicated
that he last consumed alcohol the Friday before the PSI, and that he was last intoxicated a month and
a half prior to the interview.  He stated that he sometimes drank more than he intended to drink.   

The individual’s three DWIs prompted the DOE to refer the individual to a DOE psychiatrist.  The
DOE psychiatrist evaluated the individual on May 25, 2007, and issued his report on June 2, 2007.
He concluded that the individual suffers from Alcohol Dependence, opining that the individual
satisfied three of the seven criteria for that illness listed in the Diagnostic and Statistical Manual of
Mental Disorders, DSM-IV TR (DSM-IV TR).  The DOE psychiatrist found that the individual has
a history of drinking up to loss of consciousness, has a history of tolerance (drinking up to twelve
beers on occasion), has a history of trying to cut down and control his alcohol use, has recurrent legal
problems related to alcohol and has relational problems with a significant other related to alcohol.
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IV.  Analysis

A.  Security Concerns Cited Under 10 C.F.R. § 710.8(j)

The Notification Letter states in relevant part, that the individual “has been diagnosed by a
psychiatrist . . . as alcohol dependent.”  See 10 C.F.R. § 710.8(j).  The Notification Letter indicates
that the individual has been arrested for DWI on three separate occasions in the past.
  
This derogatory information creates serious security concerns about the individual.  First, a condition
such as Alcohol Dependence can impair a person’s judgment, reliability and trustworthiness.  See
Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to
Classified Information issued on December 29, 2005, by the Assistant to the President for National
Security Affairs, The White House.  Second, the excessive consumption of alcohol itself is a security
concern because that behavior can lead to the exercise of questionable judgment and the failure to
control impulses, which in turn can raise questions about a person’s reliability and trusthworthiness.
See id. at Guideline G.   I therefore find that the DOE properly invoked Criterion J.

B.  Mitigation of Criterion J Concerns

1.  Lay Testimony

The individual maintains that there are mitigating factors that alleviate the agency’s security
concerns and justify the granting of his security clearance.  In support of his position, the individual
acknowledges that he had a problem with alcohol in the past, but does not believe that he has a
problem with alcohol now.  Transcript of Hearing (Tr.) at 26.  The individual testified that he was
very young when he was charged with three DWIs.  Id. at 24, 26.  He also testified that his attitude
has changed since his arrests and stated that when he was younger, “[he] didn’t really care about
anything and was into partying.”  Id. at 24.  The individual stated that he loves his job and his
country and would not do anything foolish to jeopardize security.  Id. at 26.   According to the
individual, he currently consumes three to five beers during an entire weekend and he does not drink
during the week.

He stated that he is trying to “cut down” on his alcohol consumption, adding that he eventually plans
on totally abstaining from alcohol.  Id. at 24.  The individual further testified that his concern for his
young son has contributed to his desire to decrease his alcohol consumption.  Id. at 23.  He testified
that after completing the outpatient alcohol treatment program following his 2005 DWI, he was
never told that he needed further treatment, other than being told that he should “sit-in” on a couple
of Alcoholics Anonymous (AA) classes.  Id. at 25.  The individual testified that he thought about
attending another treatment program, but stated that he “never got around to it.”  Id. at 23.  He
indicated that he is willing to join AA if it will help him.  Id. at 24.       

A co-worker testified that she has known the individual for about two and one-half years and has
socialized with him both at the job and outside of work.  Id. at 9-10.  She stated that she has never
seen the individual consume alcohol on the job, but recalled that the individual consumed alcohol
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at a 2006 Christmas party outside of work.   Id.  She testified that the individual only consumed a
few drinks as did the other party attendees.  Id.    The co-worker further testified that the individual
has matured since his last DWI in 2005.  Id.  She described him as a very reliable person.  Id. at 12.

The wife testified that she has known the individual since 1999 when he was 20 years old and has
been married to the individual for two months.  Id. at 13.  She testified that she has observed the
individual consuming alcohol and has seen him become intoxicated.  Id. at 14.  The wife stated that
alcohol has never affected his work.  However, she indicated that alcohol has been a “minor
irritation” in their relationship because she had to drive the individual to work for six months when
he lost his license after his last DWI.  Id. at 15.  The wife further testified that the individual has
“drastically” changed since she met him in 1999.  Id.  at 14.  She stated that the individual very rarely
drinks alcohol now.  Id.  Specifically, the wife testified that the individual currently consumes about
three to five beers only on the weekends, and described his drinking as being “on the lighter side of
moderation.”  Id. at 15 and 19.    She added that the individual does not drive after drinking.  Id.  at
18.                 

2.  Expert Testimony
                                                                                                                   
The DOE psychiatrist testified that he evaluated the individual in May 2007.  After reviewing the
individual’s psychiatric, addiction, and social histories and conducting an evaluation, the DOE
psychiatrist concluded in the psychiatric report, and reaffirmed at the hearing, that the individual met
the criteria set forth in the DSM-IV TR for Alcohol Dependence.  DOE Exhibit 5.  The DOE
psychiatrist found that the individual met three of the seven criteria for Alcohol Dependence: (1)
tolerance; (2) excessive use; and (3) impaired control.  Id.  The DOE psychiatrist also found that the
individual had recurrent legal issues, i.e., three DWIs, and problems with his significant other.  Id.
During the hearing, the DOE psychiatrist explained that “tolerance means that you could drink more
than the average person to get the same effect and drinking . . . two to four drinks on occasion would
show tolerance.”  Tr. at 32.  He testified that the individual demonstrated a history of tolerance by
drinking up to six beers on at least two occasions over the last six months, and also by drinking up
to a 12-pack of beer on occasions in the last few years.  Id.  at 32 and 36.  

The DOE psychiatrist further testified that he did not make any recommendations for treatment in
his report because he did not enter into a doctor/patient relationship with the individual.  Id. at 35.
However, when questioned about the kind of treatment he would recommend for the individual in
order to be considered rehabilitated, he testified that he would recommend formal outpatient alcohol
treatment and at least six months of sobriety.  Id. at 37.  The DOE psychiatrist added that in the
individual’s case, with a history of multiple DWIs and a short period of treatment, AA would not be
sufficient.  Id. at 38.  He further added that the individual should be monitored in an outpatient
setting, “including breathalyzers, more education and involvement in sober support.”  Id.       
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3.  Hearing Officer’s Evaluation of the Evidence

In the administrative process, it is the Hearing Officer who has the responsibility for assessing
whether an individual with alcohol problems has presented sufficient evidence of rehabilitation or
reformation.  See 10 C.F.R. § 710.27.  Hearing Officers properly give a great deal of deference to
the expert opinions of psychiatrists and other mental health professionals regarding rehabilitation
and reformation.  See, e.g., Personnel Security Hearing (Case No. TSO-0350), 29 DOE ¶ 82,948
(2006) (finding of rehabilitation from alcohol abuse under Criteria J); Personnel Security Hearing
(Case No. TSO-0223), 29 DOE ¶ 82,856 (2005) (finding of no rehabilitation from alcohol abuse
under Criteria J).  Moreover, it is my responsibility as Hearing Officer to ascertain whether the
factual basis underlying the psychiatric diagnosis is accurate, and whether the diagnosis provides
sufficient grounds, given all the other information in the record, for the denial of a security clearance.
See, e.g., Personnel Security Hearing (Case No. VSO-0068), 25 DOE ¶ 82,804 (1996).  Since the
individual provided no countervailing expert testimony in this case, I will defer to the opinion of the
DOE psychiatrist and find the individual suffers from Alcohol Dependence. 

Regarding rehabilitation and reformation, I gave considerable weight to the opinion of the DOE
psychiatrist who opined that the individual needed alcohol treatment and at least six months of
sobriety in order to achieve rehabilitation and reformation.  Moreover, from a common sense
perspective, the following factors militate against granting the individual access authorization.  First,
although the individual acknowledged that he had a problem with alcohol in the past, he does not
believe he currently has a problem with alcohol.  He also appeared at the hearing to minimize his
three DWIs by attributing them to youth and immaturity.  However, his last DWI occurred in 2005
when the individual was 27 years old, a mature adult.  I, therefore, do not believe the individual
recognizes the seriousness of his alcohol problem.  Second, the individual began drinking at a very
young age and has had recurrent legal problems, i.e., three DWIs, as a result of alcohol consumption.
Other than the two-month court-ordered treatment program he attended after his 2005 DWI, the
individual has not sought any kind of additional alcohol treatment or support such as AA.  Nor has
the individual maintained sobriety.  In fact, the individual resumed drinking immediately after his
treatment in 2005 and continues to drink alcohol now.  Again, I agree with the DOE psychiatrist that
the individual should seek outpatient alcohol treatment and should achieve a significant period of
sobriety in order to be considered rehabilitated or reformed.  The record clearly supports the DOE
psychiatrist’s judgment and conclusion.  Consequently, I must find that the individual has not yet
overcome the security concerns associated with his use of alcohol.  See Personnel Security Hearing,
(Case No. VSO-0359), 28 DOE ¶ 82,768 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,016
(2001); Personnel Security Hearing, (Case No. TSO-0011), 28 DOE ¶ 82,912 (2003); cf. Personnel
Security Hearing (Case No. TSO-0001), 28 DOE ¶ 82,911 (2003).  

V.  Conclusion

As explained in this Decision, I find that the local DOE Security office properly invoked 10 C.F.R.
§ 710.8(j) in denying the individual’s access authorization. For the reasons described above, I find
that the individual has failed to sufficiently mitigate the security concerns associated with his use of
alcohol.  I am therefore unable to find that granting the individual’s access authorization would not
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endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, I find that the individual’s access authorization should not be granted at this time.  The
individual may seek review of this Decision by an Appeal Panel under the regulations set forth at
10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date:  May 5, 2008       



 
 
         July 17, 2008 
 
DECISION AND ORDER 
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    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 26, 2007 
 
Case Number:   TSO-0555 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1

 A local 
DOE Security Office suspended the individual’s access authorization pursuant to the provisions 
of Part 710. In this Decision, I will consider whether, on the basis of the testimony and other 
evidence in the record of this proceeding, the individual’s access authorization should be 
granted. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the DOE should not grant the individual access 
authorization at this time. 
 
I. Background 
 
The individual is an employee of a DOE contractor and held an access authorization when 
previously employed by the same contractor from 2002 to 2004.  On November 20, 2006, the 
contractor requested that the DOE again grant the individual access authorization.  Exhibit 7.  On 
December 20, 2006, the individual signed a Questionnaire for National Security Positions 
(QNSP) in which he revealed that he had used illegal drugs during the period May 2004 to 
January 2005, including a two-month period while he previously held a DOE security clearance.  
As a result of this revelation, the DOE local office conducted a Personnel Security Interview 
(PSI) with the individual on February 8, 2007.  See Exhibit 21.  The DOE local office ultimately 
determined that the derogatory information concerning the individual created a substantial doubt 
about his eligibility for an access authorization, and that the doubt could not be resolved in a 
manner favorable to him.  Accordingly, the DOE local office proceeded to obtain authority to 
initiate an administrative review proceeding. 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the DOE characterized this information as indicating that the 
individual has trafficked in, sold, transferred, possessed, used, or experimented with a drug or 
other controlled substance except as prescribed or administered by a physician or otherwise 
authorized by Federal law, Exhibit 1 (citing 10 C.F.R. § 710.8(k)), and that the individual has 
engaged in unusual conduct or is subject to circumstances which tend to show that he is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to 
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best 
interests of the national security.  Id. (citing 10 C.F.R. § 710.8(l)).   
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the DOE local office forwarded the individual’s request 
to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as the 
Hearing Officer in this matter on January 29, 2008. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his former supervisor, a coworker with whom the individual had socialized outside of 
work, and a licensed clinical and forensic psychologist.  The DOE Counsel submitted 23 exhibits 
prior to the hearing, and the individual’s attorney presented two exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security. Id. 

 
III. Findings of Fact  
  
The relevant facts in this case are not in dispute.  The individual was 28 years old in 2002 when, 
having recently received his Ph.D., he began a two-year post-doctoral appointment at a DOE 
contractor facility.  Exhibit 12 at 2; Hearing Transcript [hereinafter Tr.] at 36.  As part of the 
process of applying for access authorization, the individual completed a QNSP on March 18, 
2002.  On that form, the individual admitted to prior use of marijuana, cocaine, MDMA 
(ecstasy), and LSD at various times from 1993 through 2001.  Exhibit 12 at 8.  Though his past 
drug use was extensive in its variety and length, and took place as recently as three months prior 
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to the completion of the QNSP (use of ecstasy as recent as December 2001), id., the DOE 
granted access authorization to the individual on November 19, 2002.  Exhibit 15. 
 
However, prior to granting the clearance, the DOE required the individual to sign a Security 
Acknowledgement and a Drug Certification. In the Security Acknowledgement, the individual 
acknowledged, among other things, that the use of any illegal drug could result in the loss of his 
DOE access authorization.  Exhibit 9.  The Drug Certification stated, in pertinent part: 
 

Unless lawfully prescribed for my use by a licensed physician, I agree that I will 
not buy, sell, accept as a gift, experiment with, traffic in, use, possess or be 
involved with the illegal drugs cited above [narcotics, hallucinogens, and other 
drugs listed in the Controlled Substances Act] at any time, in any country, in any 
job in which I have been given a DOE access authorization. 

 
Exhibit 8. 
 
Between May 2004 and July 16, 2004, the individual used illegal drugs while holding a DOE 
security clearance. Tr. at 32-33; Exhibit 15.  At the hearing, the individual testified at one point 
that he thought he used cocaine “two times” and marijuana "two or three times" while holding a 
security clearance.  Tr. at 57.  Later, he testified that he knows he used marijuana more than 
once, but less than five times.  Id.  The individual also admitted to using illegal drugs after he left 
the employ of the DOE contractor in July 2004 until January 2005. The individual's total illegal 
drug use between May 2004 and January 2005 was 10 times for marijuana and four times for 
cocaine.  Id. at 32-33; Exhibit 15. 
 
In December 2006, the individual returned to work for the DOE contractor, this time in a 
permanent position.  Exhibit 11 at 7.  The contractor requested reinstatement of the individual’s 
access authorization, and the individual completed a new QNSP on December 20, 2006.   Tr. at 
14, 19.  In the new QNSP, the individual fully disclosed both his drug use prior to his earlier 
tenure with the contractor and his more recent use from May 2004 to January 2005.  Exhibit 11 
at 23-24. 
 
IV.        Analysis  
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).2 After due deliberation, I have determined that the 

                                                 
2 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
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individual’s access authorization should not be granted.  The specific findings that I make in 
support of this decision are discussed below. 
 
A.  Basis for Security Concerns Under Criteria K and L 
 
The Criterion K security concerns at issue here are predicated on the following allegations set 
forth in the Notification Letter: (1) the individual used marijuana from once a month to one to 
two times per week between 1993 and February 2001, and approximately 10 times between May 
2004 and February 2005; (2) he used cocaine approximately 10 times in 1999 or 2000, and 
approximately four times between May 2004 and February 2005; (3) he used MDMA (ecstasy) 
approximately six to 10 times between 1998 and 2001; (4) he used LSD approximately seven to 
eight times between 1994 and October 2000; and (5) he admitted to purchasing marijuana, LSD, 
and MDMA during his periods of use.  Exhibit 1 (citing 10 C.F.R. § 710.8(k)). 
 
Cited as bases for a security concern under Criterion L were the following allegations: (1) the 
individual used marijuana and cocaine between May 2004 and July 16, 2004, while in the 
possession of a DOE access authorization, despite signing a Security Acknowledgment on 
March 18, 2002, indicating that he understood that his involvement with any illegal drug could 
result in the loss of his DOE access authorization; and (2) he used marijuana and cocaine 
between May 2004, and July 16, 2004, while holding a DOE access authorization, in violation of 
a DOE Drug Certification form that he signed on November 14, 2002.  Id. (citing 10 C.F.R. 
§ 710.8(l)).   
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding his eligibility for access authorization under Criterion K and L.  
Regarding Criterion K, there are significant security concerns associated with illegal drug usage.  
First, engaging in criminal conduct can raise questions about a person’s ability or willingness to 
comply with laws, rules, and regulations.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House at paras. 24-25 (Guideline H).  
Second, drugs can impair a person’s judgment which, in turn, can raise questions about the 
person’s reliability and trustworthiness.  Id.   
 
As for Criterion L, “violation of a promise to DOE to refrain from the illegal use of drugs is a 
serious matter. It constitutes a violation of the trust upon which the DOE security program is 
based.  Persons who violate such an important promise are more likely to violate the rules 
governing the safeguarding of classified information.”  Personnel Security Review (Case No. 
VSA-0229), http://www.oha.doe.gov/cases/security/vsa0229.htm (1999); see Revised 
Adjudicative Guidelines at paras. 15-16 (Guideline E).  Moreover, an individual who uses illegal 
drugs “may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security,” 10 C.F.R. § 710.8(l), both 

                                                                                                                                                             
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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because of the impact of drug use on the individual’s judgment, and because of the individual’s 
susceptibility to blackmail by those who could threaten to expose the individual’s illegal activity. 
 
B.  Hearing Testimony 
   
  1.  The Individual 
 
The individual’s testimony at the hearing provided some insight regarding two of the factors I 
must consider under the Part 710 regulations, the motivation for and circumstances surrounding 
his illegal drug use, particularly his more recent use from May 2004 to January 2005.  See 
10 C.F.R. § 710.7(c); Guideline H of the Revised Adjudicative Guidelines, supra.  The 
individual stated that he had “tried to figure out my motivations” and reflected on his drug use 
prior to 2002 as part of where he “was at the time and the people I was associated with, you 
know, and it's just a very exploratory time, you know, you're at the university, you're learning all 
these great new things, you're meeting people that you never would have met in your town that 
you come from, . . .”  Tr. at 59.  He stated that his more recent drug use from May 2004 to 
January 2005 may have been due in part to missing the earlier “aspect of my life,” but that 
ultimately he “remembered, you know, pretty much why I stopped, which is that it really has 
nothing to do with that . . .”  Id. at 59-60. 
 
The DOE Counsel questioned the individual at the hearing as to why he would choose to use 
illegal drugs while holding access authorization.  The individual responded, “I think the reason 
why I did that is because I knew that I was leaving [his DOE contractor position] . . . .  I know 
that that's not an excuse, . . .  I wasn't thinking about the long-term consequences of what I did.”  
Id. at 60-61.  He acknowledged that it was “not right, and I know that that's where I made my 
mistake, but that's -- as far as I can remember, that's how I was approaching it at the time.”  Id. at 
61.  
 
By contrast, the individual describes himself as “just more cognizant of it now, especially, you 
know, going through this, and you really realize . . . how serious all this is.”  Id. at 50.  He stated 
that he came “from an environment that's not like this at all, you know, most of my education is a 
completely different world” and that “given time to think about it and going through this, . . . this 
is just really driving home to me that it's something I do need to be cognizant of and something 
that . . . needs to be followed -- followed through on.”  Id.  The individual testified that he now 
understands “more where those rules come from and why we have them, so that I have more 
respect for it than I used to.”  Id. at 72.  In addition, the individual stated that he “definitely 
tr[ies] to avoid any type of situation where there could be people who are using drugs. . . .  I 
wasn't as vigilant about it before as I am now, . . .”  Id. at 49-50. 
 
 2. The Licensed Clinical Psychologist 
 
The licensed clinical psychologist who testified at the hearing examined the individual over a 
four-hour period on December 20, 2007, during which time the psychologist interviewed the 
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individual and administered a battery of psychological tests.3  Exhibit A; Tr. at 124.  The 
psychologist also reviewed the exhibits submitted by the DOE in this proceeding.  Exhibit A.  
The results of the testing and the psychologist’s testimony shed light on the circumstances and 
motivation for the individual’s illegal drug use, both of which I am required by the regulations to 
consider, and provided information helpful to my evaluation of the likelihood that the individual 
will use illegal drugs or violate DOE’s trust in the future.   
 
First, the psychologist testified that the results of one of the tests administered, the Substance 
Abuse Subtle Screening Inventory, indicate that there is a low probability that the individual will 
use illegal drugs in the future.  Tr. at 142; See Exhibit A at 10 (Personality Assessment Inventory 
“gives evidence of a similarly low probability of such difficulties”).  Regarding the full battery of 
psychological tests administered, the psychologist explained, “[T]he question I ask myself is, ‘Is 
this the kind of person . . . who shows psychological test results or scores which would suggest 
to me, or any similarly situated psychologist, that this was not a trustworthy human being?’”  Id. 
at 108.  There are, according to the psychologist, “specific elevations on specific scales that 
address itself to just that question; is this the kind of person who tends, as a characterological 
issue, to disregard convention, to disregard moral standards, to disregard law and behave any 
way they wish.”  Id. at 143.  The psychologist testified that the results of the tests given to the 
individual “suggested to me that . . . he's not the kind of individual whom we would have 
predicted would do such a thing, and this is not the kind of individual we would predict would do 
such a thing in the future.”  Id. at 110. 
 
I asked the psychologist whether there was “any reason to think that, had you evaluated him in 
2002 or 2003, that the tests would have been able to predict that he would have in 2004 violated 
the drug certification?”  Id. at 138.  The psychologist responded that “assuming the test scores 
were the same, which I think in all likelihood they might have been, what I would have said was 
he does not show the kind of characterological structure that would lead me to be concerned 
about that.”  Id. at 138-39.  The psychologist went on to describe the individual’s violation of the 
drug certification as “an uncharacteristic error in judgment.”  Id. at 139. 
 
As to what assurance there is that such an error in judgment will not occur in the future, the DOE 
Counsel asked the psychologist, “if he were to get a clearance back, how does DOE -- how 
would . . . they be reassured that it would be a safe bet, given what you've heard today?”  Id. at 
112.  The psychologist responded, “Normal people learn from experience. Abnormal people do 
not.  This is a normal individual, who has had one terrible experience, . . .”  Id.  In the opinion of 
the psychologist, the individual “has learned a great deal from this, both about himself and about 
the world that he inhabits and the world that he works in, . . .  [The individual] has learned a very 

                                                 
3 The psychologist administered the Mini Mental Status Examination, the Reitan Indiana Aphasia 

Screening Test, the Bender Visual Motor Gestalt, Trail Making Parts A and B from the Halstead Reitan 
Neuropsychological Test Battery, the Wechsler Abbreviated Scale of Intelligence, the Test of Memory Malingering, 
the Substance Abuse Subtle Screening Inventory (SASSI), the Personality Assessment Inventory (PAI), and the 
Rorschach Test.  Exhibit A. 
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significant lesson, and I would not expect to see any type of violation in the future.”  Id. at 112-
13. 
 

3. The Individual’s Former Supervisor 
 
The individual’s former supervisor held the position of acting manager of the individual’s 
department from January 2007 through September 2007, during which time he was the 
individual’s direct line manager, though he also worked with the individual during his two-year 
postdoctoral position from 2002 to 2004, and has continued to work in the same department 
since September 2007.  Id. at 75.  He expressed his “very high regard” for the individual, with 
whom he works “very closely . . . on a number of research projects . . . .”  Id. at 77.  Noting that 
scientists “hold integrity very high . . . , I thought he adhered to that level, you know, as well as 
anyone else I've ever worked with, or even better.  So I've never had any -- had any reason to 
doubt his honesty or integrity.”  Id. 
 
Asked whether he noticed any change in the individual from the period when he was a 
postdoctoral associate, he stated, “I certainly think he's matured even further as a scientist and as 
a colleague.”  Id. at 84.  He recalled that when the individual was leaving his employment with 
the contractor in 2004, “he was much more focused on [the] science, to now to where he's 
matured and to where he's looking at it from more of a professional programmatic standpoint, 
that this . . . is his career, and he really takes that seriously.”  Id. 
 
The former supervisor stated that he had no knowledge or reason to believe that the individual 
used cocaine or marijuana during the individual’s previous employment with the contractor, 
when they were colleagues, prior to individual’s departure in 2004.  Id. at 83.  Further, as a 
manager, the role he played as the individual’s supervisor through September 2007, were he to 
determine or find evidence that one of his employees were using an illegal drug, he “would 
certainly have to make sure that it was reported up the proper chain of command and 
consequences were issued for that.”  Id. at 86. 
 

4. The Individual’s Colleague 
 
The individual’s colleague testified that, during the individual’s 2002 to 2004 postdoctoral 
appointment, they became friends, “went to a few concerts together and been over to his house a 
couple of times, you know, was at a party for [another colleague], and then I see him all the time 
at work, because we're right next door to each other.”  Id. at 89.  Nonetheless, he stated that he 
had no suspicions that the individual had used marijuana and cocaine near the end of his previous 
tenure with the DOE contractor in 2004, and has never observed the individual using illegal 
drugs.  Id. at 91, 95.   
 
In contrast to the individual’s former supervisor, when the individual’s colleague was asked if he 
saw any changes in the individual “that would cause us to think that he would behave differently 
in the future,” the colleague responded that the individual was “the same person to me.”  Id. at 
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100.  He noted that when the individual told him about the hearing and what he had done, he 
“was very surprised, because it just -- it just didn't seem consistent with his character that I 
know.”  Id.  He “very much” views the individual as an honest person, and has no concerns 
“whatsoever” about his honesty or trustworthiness.  Id. at 90-91. 
 
When I asked the individual’s colleague why the DOE should “trust him to honor his 
commitments to follow rules and regulations in the future given what he's done in the past,” he 
responded that he was glad he was “not the one having to make that judgment. I would think that 
it says a lot about his honesty and integrity that he did admit to it. I mean, that does say 
something. He could have attempted to cover it up.”  Id. at 99.  Finally, the individual’s 
colleague testified that the individual takes his job “seriously, and he takes a lot of pride in his 
research and the potential for what he can discover and the science that he can do.”  Id. at 101. 
 
C. Hearing Officer Evaluation of Evidence 
 

1.   Criterion K  
 
As discussed above in Section IV.A of this decision, the concerns raised in this case under 
Criterion K regarding the individual’s eligibility for access authorization are two-fold:  First, the 
individual’s past criminal conduct raises questions about his ability or willingness in the future to 
comply with laws, rules, and regulations. Second, any future illegal drug use by the individual 
would impair his judgment, and therefore render him less reliable and trustworthy. 
 

a. Individual’s Ability or Willingness to Comply with Laws, Rules, or 
Regulations  

 
There is no question that the individual has in the past had an unacceptable attitude toward the 
use of illegal drugs.  I am thoroughly convinced, however, that this attitude has never been 
reflective of a general attitude on the part of the individual of disregard for the rules governing 
his conduct.  For example, he clearly took seriously his responsibility to honestly disclose his 
drug use on both his 2002 and 2006 QNSPs, and these self-reports, along with my assessment of 
his demeanor in testifying at the hearing in this matter, lead me to conclude that he has always 
taken very seriously his obligation to, without hesitation, provide accurate information to the 
DOE, regardless of the consequences.  See Revised Adjudicative Guidelines at para. 2(e)(2) 
(“adjudicator should consider whether the person . . . was truthful and complete in responding to 
questions; . . .”).4  In this regard, I note that the individual reported on his 2002 QNSP his drug 

                                                 
4 In a number of prior cases, such candor has been found to be a mitigating factor.  E.g., Personnel Security 

Review (Case No. VSA-0229),   http://www.oha.doe.gov/cases/security/vsa0229.htm (1999) (individual voluntarily 
reported lapse of judgment; unlike in most cases, no independent basis to suspect illegal drug use; had he not 
disclosed, unlikely it would have come to light); Personnel Security Hearing (Case No. VSO-0313), 
http://www.oha.doe.gov/cases/security/vso0313.htm (2000) (affirmed by OSA 2000); Personnel Security Hearing 
(Case No. VSO-0394), http://www.oha.doe.gov/cases/security/vso0394.htm (2001) (affirmed by OSA 2001);   
Personnel Security Hearing (Case No. VSO-0430), http://www.oha.doe.gov/cases/security/vso0430.htm (2001) 
(affirmed by OSA 2001) (“the Individual reported his June 1997 marijuana use, despite the unlikelihood that it 



  
 

 

- 9 -

use going back to 1993, even though the questionnaire only asked about his use over the 
previous seven years.  DOE Exhibit 12 at 8.5 
 
My opinion as to the individual’s general regard for the rules governing his conduct is also 
supported by the testimony provided at the hearing, both by the individual’s colleagues, see, e.g., 
Tr. at 100-01, and more importantly by the testimony of the psychologist who evaluated the 
individual.  As noted above, in describing the psychological tests given to the individual, the 
psychologist referred to “specific elevations on specific scales that address itself to just that 
question; is this the kind of person who tends, as a characterological issue, to disregard 
convention, to disregard moral standards, to disregard law and behave any way they wish,” and  
the psychologist testified that there was no such evidence of these traits in the case of the 
individual.  Id. at 143.   
 
The psychologist also found with reference to the tests he administered to the individual, “no 
signs whatsoever on the psychological testing which were suggestive of a characterological 
disturbance or personality disorder of a type that would normally be associated with an 
individual being dishonest and untrustworthy,” and that, in fact, “none of those scales were in the 
least bit elevated, suggesting that [the individual] does not have the type of personality structure 
of an individual who would be inclined to behave an untrustworthy or dishonest manner.”  
Exhibit A at 10.  While there is no specific allegation in this case of an underlying personality 
disorder that would predispose the individual to exhibit untrustworthy or dishonest behavior, I 
consider the confirmation of the absence of such a disorder to be a mitigating factor. 6 
                                                                                                                                                             
would otherwise have come to the DOE’s attention”).  By contrast, in many cases involving the violation of a DOE 
drug certification, the violation does not come to light through the individual’s admission.  E.g., Personnel Security 
Hearing (Case No. TSO-0527), http://www.oha.doe.gov/cases/security/tso0527.pdf (2008) (positive drug test);  
Personnel Security Hearing (Case No. VSO-0540), http://www.oha.doe.gov/cases/security/vso0540.pdf (2002) 
(drug arrest).   

 
5 It would certainly augur more favorably for the individual’s future behavior had he voluntarily reported 

his violation of the DOE drug certification immediately after it took place, without the prompting of questions from 
the DOE on a QNSP.  However, it is worth noting that the individual in this case did not conceal this violation over 
a long period of time while continuing to hold a security clearance, as his first violation was in May 2004 and his 
clearance was terminated in July 2004, when he left his employment with the DOE contractor for another 
postdoctoral appointment.  Upon returning to work for the contractor in December 2006, he reported the violations 
on a QNSP that same month.  On this point, the facts in this case compare favorably to some of the previous cases 
where the security concerns raised by the violation of the drug certification have been sufficiently resolved.  See, 
e.g., Personnel Security Hearing (Case No. TSO-0148), http://www.oha.doe.gov/cases/security/tso0148.pdf (2005) 
(individual held clearance for six years after violation of drug certification before reporting to DOE); Personnel 
Security Hearing (Case No. TSO-0079), http://www.oha.doe.gov/cases/security/tso0079.pdf (2004) (four years); 
Personnel Security Hearing (Case No. VSO-0547), http://www.oha.doe.gov/cases/security/vso0547.htm (2002) 
(affirmed by OSA 2005) (six years); Personnel Security Hearing (Case No. VSO-0430), 
http://www.oha.doe.gov/cases/security/vso0430.htm (2001) (affirmed by OSA 2001) (two years); Personnel 
Security Hearing (Case No. VSO-0313), http://www.oha.doe.gov/cases/security/vso0313.htm (2005) (affirmed by 
OSA 2000) (one year). 
 

6 During his cross-examination of the psychologist, the DOE counsel read from a magazine article that had 
been inserted into the Congressional Record at the request of a United States Senator in 1991.  This article was not 
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In addition to the these test results, there is the testimony of the lay witnesses at the hearing, who 
expressed high regard for the individual, and no concern or doubt as to his honesty, integrity, or 
trustworthiness.  Tr. at 77, 100.  Moreover, there is no evidence in the present case that the 
individual’s disregard for drug laws was indicative of a pattern in the individual’s life of 
disregard for other laws, for the law in general, or in particular for any laws relating to national 
security.  Tr. at 72.  Clearly, the individual’s past violations of the law are limited solely to his 
use of illegal drugs. 
 
These conclusions regarding the individual’s enduring character traits obviously cannot 
guarantee that the individual will never violate a rule in the future, a fact to which the 
psychologist readily admitted.  Id. (“Does that mean that that person won't or can't break the 
law?  In this case, he did.”).  This, however, in no way diminishes the value of the results of the 
psychological testing, the opinion of the psychologist, or my and the individual’s colleagues’ 
personal assessment of the individual, all of which support the conclusion that the individual’s 
past violations of the laws prohibiting his use of illegal drugs are not indicative of whether the 
individual would have in the past, or will in the future, violate other laws, rules, or regulations. 
 
   b.  Risk of Future Illegal Drug Use 
    
In evaluating whether the concern regarding the risk of future illegal drug use has been 
sufficiently mitigated, I note that it has been over three years since the individual last used illegal 
                                                                                                                                                             
identified prior to the hearing as an exhibit by the DOE counsel, and was not offered as an exhibit at the hearing.  
The article related the story of a former CIA employee who, after being fired from the CIA, ultimately fled to the 
then Soviet Union, and was later charged with espionage by the U.S. government.  After leaving the CIA, but prior 
to fleeing to the Soviet Union, this individual began to have problems with alcohol, and after getting into an 
altercation in which he shot a gun at others, he pled guilty to aggravated assault and was sentenced to five years 
probation.  While the individual was on probation, in 1984, the psychologist who testified in the present case was 
tasked by the court to conduct a psychological evaluation of the individual.  In his report, the psychologist stated that 
the individual was “not otherwise criminally oriented.”  The DOE counsel argued that this information was relevant 
to the present case because both cases involve “a future predictability issue.”  Tr. at 127. 
 

There are several reasons why I accord this information very little, if any, weight in the present case.  First, 
the evaluation in question took place approximately 24 years ago.  Second, the psychologist convincingly 
distinguished that case, which did not involve the eligibility of an individual for a DOE security clearance, from the 
present case.  He noted that his 1984 evaluation was “not nearly as detailed” as in the present case, Id. at 131, that it 
relied on a testing instrument, the Minnesota Multiphasic Personality Inventory, which he no longer uses because 
the results of the test “can be altered if a person wished to alter it,” and that he “didn't even know that he'd ever 
worked for the CIA. If I don't know things, I can't possibly deal with them.”  Id. at 131, 132.  Finally, in this case, I 
am not relying on the opinion of the psychologist as a perfect predictor of the future, which the psychologist readily 
admits he is not.  Id. at 117-18, 131-32.  Instead, I consider his opinion as evidence that provides some indication as 
to how the individual is likely to behave in the future, in the same way that psychiatric and psychological expert 
opinions have been relied upon in many prior Part 710 cases.  As such, the information presented by the DOE 
Counsel has very little bearing on the general ability of the psychologist, whose notable qualifications and long 
experience are not in question here, Exhibit B, to conduct a detailed evaluation of an individual and opine on his 
likely future behavior, as he and other psychologists and psychiatrists have done in prior cases before this office.  Id. 
at 104. 
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drugs, and this is a factor in the individual’s favor.  I also note, however, that the individual was 
30 years old in January 2005 when he last used illegal drugs.  I therefore cannot dismiss this 
behavior as a youthful indiscretion that would be more easily mitigated by the passage of time.   
 
Nonetheless, the circumstances surrounding the conduct indicate that the individual was still in a 
transitional period in his life, at the end of long period of education, prior to holding his first 
permanent full-time career position.  Notably, his drug use ceased voluntarily well before his 
return to employment with the DOE contractor.  See Personnel Security Hearing (Case No. 
TSO-0225), http://www.oha.doe.gov/cases/security/tso0225.pdf (2005) (“individual chose to 
stop using marijuana on his own”).  The individual convinced me that he now takes his work and 
career very seriously.  E.g., Tr. at 52.  Both his colleague and his former supervisor confirmed 
this fact.  Id. at 84, 101.   
 
Moreover, I was impressed by the testimony of the psychologist, who opined, based on the 
psychological testing he administered to the individual, that there is a low probability that he will 
use illegal drugs in the future.  Tr. at 142; Exhibit A at 10.  There was also persuasive testimony 
from the psychologist as to the impact of events that have occurred since the individual’s prior 
drug use.  The psychologist testified that the individual was suffering from an “adjustment 
disorder with mixed anxiety and depressed mood,” a clinical description of what “normal people 
experience when things hit them pretty hard, . . .”  Id. at 106.7  As the psychologist put it, 
“Normal people learn from experience. Abnormal people do not.  This is a normal individual, 
who has had one terrible experience, and my suspicion -- my sense of it is that he has learned a 
great deal from this.”  Id. at 112.   
 
The current administrative review process has clearly made very real for the individual just how 
seriously the DOE takes his commitment, and therefore how seriously he must take it.  
Compounding this sobering effect is the fact that the stakes are now, with the individual in a 
permanent position and his career on the line, much higher than they were in 2004.  Taking into 
account these and all of the other factors discussed above, I find that the risk that the individual 
will use illegal drugs in the future has clearly declined in the time since he stopped his drug use 
in 2005, in part due to the passage of time, and in part because of the changed circumstances in 
which he finds himself, and lessons he has learned in the interim.   
 
In the end, however, there remains the fact that the individual has a substantial history of illegal 
drug use and although he refrained from using illegal drugs for nearly two and one-half years 
from December 2001 to May 2004, he began to use them again, despite having signed a security 
acknowledgment confirming his understanding that any involvement with illegal drugs could 
result in the loss of his DOE access authorization.  Exhibit 9.  Unfortunately, the passage of time 
and the significantly changed circumstances of his employment with a DOE contractor and as a 

                                                 
7 The psychologist emphasized that “there is no data to suggest that this is a person predisposed towards 

depression or anxiety-related disorders,” id. at 110, and there is no allegation in this case that the individual’s 
adjustment disorder is an “illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”  10 C.F.R. § 710.8(h). 
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holder of a security clearance were, in May 2004, not sufficient to ensure the individual would 
not return to using illegal drugs.  For these reasons and those discussed in Section IV.C.2 below, 
I find that the risk of future drug use by the individual has not been sufficiently mitigated, a 
finding further supported by the fact that the individual used illegal drugs on at least four 
occasions in 2004 in violation of the written commitment that he made to the DOE in November 
2002 as a condition of receiving his security clearance. 
 

2.   Criterion L  
 

As with Criterion K, there is under Criterion L both a specific concern that the individual will 
again use illegal drugs, and a more general concern regarding the individual’s future 
trustworthiness and reliability.  First, future use of illegal drugs would likely impair the 
individual’s judgment and, because of the illegal nature of such activity, would subject him to 
“pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l).  Second, there is a broader concern 
that the individual’s past criminal behavior may indicate “that the individual is not honest, 
reliable, or trustworthy; . . .”  Id.  With regard to both of these concerns, all of the factors 
considered in the previous section also apply to my evaluation of this case under Criterion L, and 
need not be repeated here. 
 
However, there is an additional factor in this case, specific to Criterion L, that substantially 
amplifies theses concerns: the individual’s violation of the DOE drug certification, i.e., the 
“commitment or promise upon which DOE previously relied to favorably resolve an issue of 
access authorization eligibility.”  Id.  The drug certification  is unique and significant for at least 
two reasons.  First, unlike the drug laws that apply to everyone, or the security acknowledgement 
that applies to all clearance holders, the drug certification represents a personal commitment by 
the individual to the DOE to refrain from the use of illegal drugs.  Second, the individual was 
essentially put on notice that, but for this personal commitment, his prior extensive drug use 
would have precluded him from holding a clearance. 
 
The individual apparently adhered to this commitment for one and one-half years, but then chose 
to violate it at least four times, demonstrating that his willingness to use illegal drugs trumped 
not only the generally-applicable laws prohibiting their use, but more critically, the personal 
commitment he made to the DOE, and upon which DOE relied upon to find him eligible for 
access authorization in the first place.  This obviously raises serious concerns under Criterion L 
that go beyond those discussed above under Criterion K, both as to the likelihood that the 
individual will use illegal drugs again while holding a clearance, and as to the risk that the 
individual will again place his interests above those of the national security in some other 
respect.   
 
As for the individual’s general honesty, trustworthiness, and reliability, I find those concerns 
have been sufficiently mitigated for the reasons discussed in the previous section.  Regarding his 
honesty, for example, the individual has proven that he can be relied upon to provide accurate 
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information to the DOE, regardless of the personal consequences.  More generally, the 
individual’s past transgressions are solely related to his use of illegal drugs,8 and the testimony of 
the expert and lay witnesses cited above indicates that the individual’s illegal drug use is not 
reflective of his character generally as to trustworthiness or reliability.  
 
Again, however, as with Criterion K, the graver concern under Criterion L is that the individual 
will again use illegal drugs.  Neither the testimony of the law witnesses nor the expert testimony 
as to the individual’s general personality and character are particularly helpful to the individual 
in this regard, since both would have in all likelihood been the same prior to his violation of the 
drug certification in 2004, i.e., predicting, incorrectly, that he would not use illegal drugs in the 
future. 
 
I appreciate the fact that the individual now finds himself in different circumstances, both in his 
career, and because of the impact that the present proceeding has had upon him.  But one would 
have assumed, again incorrectly, that the need for, and requirements of, the drug certification in 
2002 would have been sufficient to impress upon the individual the seriousness with which the 
DOE regards the use of illegal drugs by those holding access authorization.  Thus, while I concur 
with the DOE psychologist that the probability of the individual using illegal drugs again is low, 
I am not convinced that, at this time, the risk is sufficiently low to warrant again granting him 
access authorization. 
 

                                                 
8 The absence of any derogatory information regarding an individual aside from the violation of a drug 

certification has been found to be a mitigating factor in a number of prior cases. Personnel Security Hearing (Case 
No. TSO-0324), http://www.oha.doe.gov/cases/security/tso0324.pdf (2007); Personnel Security Hearing (Case No. 
TSO-0172), http://www.oha.doe.gov/cases/security/tso0172.pdf (2005); Personnel Security Hearing (Case No. 
TSO-0173), http://www.oha.doe.gov/cases/security/tso0173.pdf (2005); Personnel Security Hearing (Case No. 
TSO-0110), http://www.oha.doe.gov/cases/security/tso0110.pdf (2005); Personnel Security Hearing (Case No. 
VSO-0229), http://www.oha.doe.gov/cases/security/vso0229.htm (1998); Personnel Security Hearing (Case No. 
VSO-0208), http://www.oha.doe.gov/cases/security/vso0208.htm (1998); Personnel Security Hearing (Case No. 
VSO-0208), http://www.oha.doe.gov/cases/security/vso0208.htm (1998);  Personnel Security Hearing (Case No. 
VSO-0173), http://www.oha.doe.gov/cases/security/vso0173.htm (1998); Personnel Security Hearing (Case No. 
VSO-0163), http://www.oha.doe.gov/cases/security/vso0163.htm (1997);  Personnel Security Hearing (Case No. 
VSO-0045), http://www.oha.doe.gov/cases/security/vso0045.htm (1995). 
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V. Conclusion 
 
In the present case, I find that there is evidence that raises a substantial doubt regarding the 
individual’s eligibility for access authorization, and that the concern raised by that evidence has 
not yet been sufficiently mitigated.  I therefore cannot conclude, “after consideration of all the 
relevant information, favorable and unfavorable,” that granting the individual’s “access 
authorization would not endanger the common defense and security and would be clearly 
consistent with the national interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).  The parties may seek 
review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 17, 2008 



  An access authorization is an administrative determination that an individual is eligible for access to
1

classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this

Decision as an access authorization or a security clearance.

  In June 1985, the Individual was arrested for driving while intoxicated.  2

*  The original of this document contains information which is subject to withholding
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and
replaced with XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 26, 2007

Case Number: TSO-0556

This decision concerns the eligibility of XXXXXXXX (hereinafter referred to as "the
Individual") to maintain an access authorization under the regulations set forth at
10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material.@  The local Department of
Energy (DOE) security office (LSO) suspended the Individual's access authorization
under the provisions of Part 710.  This decision considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should
be restored.   For the reasons stated below, I find that the Individual's access1

authorization should be restored.

I. BACKGROUND 

The present case concerns an individual diagnosed with alcohol abuse.  The Individual is
also alleged to be Aa user of alcohol habitually to excess.@  The events leading to this
proceeding began in September 2006, when the Individual, on his own initiative, chose to
obtain counseling from his employer’s Employee Assistance Program (EAP) because of
his concern that his alcohol use was negatively affecting his relationships with his spouse
and children.  DOE Exhibit 3 at 7; DOE Exhibit 5 at 8.  Specifically, the Individual
reported consuming alcohol at least three times a week.  DOE Exhibit 5 at 62.  The
Individual also indicated that, when he was drinking, he would often withdraw from his
family, become moody and be overly strict with his son.  DOE Exhibit 5 at 14-19;
Transcript of Hearing (Tr.) at 11, 23.  Both the Individual’s current and former spouses
expressed concerns that his alcohol use was excessive.   DOE Exhibit 5 at 67.  The EAP2
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  The transcript of the March 27, 2007, PSI appears in the record as DOE Exhibit 5.  The transcript of a3

previous PSI, conducted on November 22, 2000, appears in the record as DOE Exhibit 6.

counselor treating the Individual recommended that the Individual abstain from using
alcohol, enroll himself in an outpatient alcohol treatment program and continue to obtain
counseling services.  The Individual completed the three-month outpatient treatment
program in March 2007 and continued to receive counseling from the EAP.  DOE
Exhibit 3 at 4; DOE Exhibit 5 at 32.  Because the Individual was receiving treatment for
alcohol concerns, a personnel security interview (PSI) of the Individual was conducted
on March 27, 2007.   The Individual was then asked to submit to an examination by a3

DOE consultant psychiatrist (the DOE Psychiatrist).  On May 16, 2007, the DOE
Psychiatrist conducted a forensic psychiatric examination of the Individual.  DOE
Psychiatrist=s Report at 1.  In addition to conducting this examination, the DOE
Psychiatrist reviewed selected portions of the Individual=s security file and selected
medical records.  On May 17, 2007, the DOE Psychiatrist issued a report in which he
stated that the Individual met the criteria for alcohol abuse set forth in the Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition-Text Revised (DSM-IV-TR).
DOE Exhibit 3 at 7.  The DOE Psychiatrist further opined that the Individual was not
sufficiently rehabilitated or reformed from his alcohol abuse.  DOE Exhibit 3 at 8.  In his
Report of Examination, the DOE Psychiatrist opined that the Individual 

needs to be abstinent from alcohol through the remainder of the current
calendar year[,] at least until January 2008[,] in order to demonstrate
adequate evidence of rehabilitation or reformation.  I would suggest that
he continue to see . . . the EAP counselor and also that his counselor
channel him into whatever alcohol treatment program would be
appropriate, as well as whatever monitoring program would be indicated
through the EAP program, not to end prior to January 2008. 

DOE Exhibit 3 at 8.  After receiving the DOE Psychiatrist=s Report, the LSO initiated an
administrative review proceeding.  See 10 C.F.R. ' 710.9.  The LSO then issued a letter
notifying the Individual that it possessed information that raised a substantial doubt
concerning his eligibility for access authorization (the Notification Letter).  The
Notification Letter alleges that the Individual “has been, or is, a user of alcohol habitually
to excess, or has been diagnosed by a psychiatrist . . . as suffering from alcohol abuse.@
10 C.F.R. ' 710.8(j) (Criterion J).  

On October 26, 2007, the Individual filed a request for a hearing with the LSO.  This
request was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed
as Hearing Officer.  A hearing was held.  At the hearing, the DOE Office presented one
witness: the DOE Psychiatrist.  The Individual presented two witnesses: his spouse and a
psychiatrist (the Consulting Psychiatrist).  The Individual also testified on his own
behalf.

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the
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agency and the Individual, and to render a decision based on that evidence. See 10 C.F.R.
' 710.27(a). The regulations state that A[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting or continuation of
access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.@  10 C.F.R. ' 710.7(a).  I have considered the
following factors in rendering this opinion: the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, including knowledgeable
participation; the frequency and recency of the conduct; the Individual's age and maturity
at the time of the conduct; the voluntariness of the Individual's participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress;
the likelihood of continuation or recurrence; and other relevant and material factors.  See
10 C.F.R. '' 710.7(c), 710.27(a).  The discussion below reflects my application of these
factors to the testimony and exhibits presented by both sides in this case.

III.  FINDINGS OF FACT AND ANALYSIS

Excessive alcohol consumption often leads to the exercise of questionable judgment or
the failure to control impulses, and can raise questions about an individual’s reliability
and trustworthiness.  Revised Adjudicative Guidelines for Determining Eligibility for
Access to Classified Information issued by the Assistant to the President for National
Security Affairs, The White House (December 29, 2005) (Revised Guidelines) Guideline
G at 10.  In the present case, the Individual does not dispute the DOE Psychiatrist’s
diagnosis of alcohol abuse.  Accordingly, the question before me is whether the
Individual is sufficiently reformed or rehabilitated to resolve the security concerns raised
by his alcohol abuse diagnosis.

The Revised Guidelines set forth four conditions that could mitigate security concerns
arising from alcohol abuse.  Among those conditions are the following: 

(b)  the individual acknowledges his . . . alcohol abuse, provides evidence
of actions taken to overcome this problem, and has established a pattern of
. . . responsible use (if an alcohol abuser);
(c)  the individual is a current employee who is participating in a
counseling or treatment program, has no history of previous treatment and
relapse, and is making satisfactory progress;
(d)  the individual has successfully completed . . . counseling or
rehabilitation along with any required aftercare, has demonstrated a clear
and established pattern of modified consumption or abstinence in
accordance with treatment recommendations, such as participation in
meetings of Alcoholics Anonymous [(AA)] or a similar organization and
has received a favorable prognosis by a duly qualified medical
professional or a licensed clinical social worker who is a staff member of
a recognized alcohol treatment program.
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  While the Consulting Psychiatrist testified that the Individual used alcohol twice in the preceding year,4

the record indicates that the Individual used alcohol on three occasions.   

  It is clear that the Individual’s spouse has played an important part in his recovery.  The record shows that5

it was the Individual’s spouse who initially convinced the Individual to seek professional assistance for his

alcohol issues.  DOE Exhibit 5 at 8.  The Individual’s spouse has accompanied the Individual to counseling

sessions and AA meetings as well. DOE Exhibit 5 at 9; Tr. at 29.  

Revised Guidelines at 11.  The fact that, in the present case, the Individual has met three
of these four conditions strongly supports a conclusion that the Individual has sufficiently
mitigated the security concerns raised by his alcohol abuse.

The Individual testified that he ceased his use of alcohol and intends to refrain from
alcohol use in the future.  Tr. at 27, 32, 48, 53, 62.  The Individual frankly testified that
his use of alcohol had been problematic.  Id. at 21, 23.  The Individual testified that in
order to address his alcohol abuse he attended a three-month outpatient treatment
program, has been undergoing one-on-one counseling, attends an aftercare program and
has begun attending AA meetings.  Id. at 20-23, 25, 28-29, 42, 44.  However, the
Individual did acknowledge that he used alcohol on May 8, 2007 (just 8 days before
being examined by the DOE Psychiatrist), on July 1, 2007, and in December 2007 (a few
weeks prior to the hearing).  Tr. at 50, 54, 60; DOE Exhibit 3 at 8.  The Individual
testified that he originally sought counseling with the EAP because he felt that he and his
spouse were experiencing communication problems.  Id. at 23, 47.  As a result, he
realized that alcohol was contributing to these communication problems.  Id. at 23.  The
Individual testified that undergoing counseling and abstaining from alcohol use had
improved his relationships with his spouse and children, made him more even-tempered
and improved his outlook towards life.  Id. at 20- 23, 27-28, 30.  The Individual now
recognizes that his life is better without alcohol.  Id. at 27-28, 35, 39, 50, 53.  His
spouse’s testimony essentially corroborated the Individual’s testimony.

The Consulting Psychiatrist testified on the Individual’s behalf.  He examined the
Individual on two occasions for evaluation as opposed to treatment.  Id. at 65.  The
Consulting Psychiatrist testified that it was clear that the Individual was a full participant
in the therapeutic process and that his prognosis was positive.  Id. at 65-66.  The
Consulting Psychiatrist testified that he was in agreement with the conclusions in the
DOE Psychiatrist’s Report.  Id. at 69, 81.  The Consulting Psychiatrist noted that the
Individual had used alcohol on two occasions during the previous year.  Id. at 70-71.  He
testified that it was “extremely important” to note that on both these occasions, the
Individual recognized that he was making a mistake and “policed” himself by ceasing
consumption of alcohol.   Id. at 70-71, 74, 85.  Noting that the Individual now has “the4

tools,” “the willpower,” “the knowledge that he should not drink,” the self-awareness, a
supportive spouse  and a stable employment situation, each of which should help him to5

stay sober, the Consulting Psychiatrist testified that the Individual is reformed and
rehabilitated from his alcohol abuse.  Id. at 82-83.             

After observing the testimony of the Individual, the Individual’s spouse and the
Consulting Psychiatrist, the DOE Psychiatrist testified.  The DOE Psychiatrist testified
that he was impressed with the Individual’s honesty and forthrightness and “his earnest 



5

effort to address what had been a significant history of difficulties with alcohol.”  Id. at
86-87, 91.  The DOE Psychiatrist noted that it was the Individual who initiated the
treatment process.  Id. at 88.  The DOE Psychiatrist testified that the two episodes of light
alcohol use that occurred after he examined the Individual were “[N]ot so significant that
I felt . . . we had to start the calendar [over again].”  Id. at 88-89, 92-94, 96.  The DOE
Psychiatrist testified that, in spite of the fact that the Individual used alcohol on those
occasions, he felt that the Individual was now reformed.  Id. at 94, 96.  The DOE
Psychiatrist specifically testified: “If I interviewed him today, went through the same
process that I was asked to do in May, and I heard all [the] things from him that I’ve
heard, I would have said that he’s adequately reformed.”  Id. at 98-99.  

At the hearing, I asked the DOE Psychiatrist:  “Normally,  . . . other psychiatrists, who
have testified in front of me have always said that we need to have a period of time . . . of
complete abstinence to conclude that someone is rehabilitated.  [Could you] explain to
me why you are deviating from the standard, or why I should. .  . ?”  The DOE
Psychiatrist stated  

I’m deviating from the normal requirement, [because] he has policed
himself.  There hasn’t been a slip where he’s really been in trouble.  Now
if he had gotten drunk in December, well then, we don’t have a lot to talk
about, the man is clearly in - - got some continuing problems that he
hasn’t mastered.  I don’t like the fact that he had a couple of beers.  It
suggests that he is being a little more cavalier or casual about his
rehabilitation and/or reformation, but I think he’s gotten the point.  I think
AA has taught him that, and I think that perhaps it was a lesson, don’t go
testing the water.  So I am being a little lenient . . . there isn’t anything in
his history to suggest that he is going to get in serious trouble with alcohol
again. . . . In terms of what we know, a stable marriage, a stable job, these
are the things you look for to prognosticate that people won’t have
problems with alcohol.  . . . In the context of his current stable life, I think
we could expect that he’s going to do quite well.  

Tr. at 101-02.  

In the administrative review process, it is the Hearing Officer who has the ultimate
responsibility to determine whether an individual with alcohol problems has exhibited
rehabilitation or reformation.  See 10 C.F.R. § 710.27.  Whether a particular individual is
rehabilitated or reformed from alcohol abuse is a case-by-case determination based on
the available evidence and the particular facts of each case.  In making this
determination, Hearing Officers properly give a great deal of deference to the expert
opinions of psychiatrists and other mental health professionals concerning the probability
that an individual will relapse. See, e.g., Personnel Security Hearing (Case No. TSO-
0477), 29 DOE ¶ 83,060 (2007) (finding of rehabilitation); Personnel Security Hearing
(Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation); Personnel
Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no
rehabilitation).      
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  Since the Individual’s habitual use of alcohol to excess was, in essence, a symptom of his alcohol abuse,6

rehabilitation and reformation of his alcohol abuse also resolves any security concerns cause by his excessive,

habitual use of alcohol.   

As noted above, there is ample evidence - - cited herein, below or otherwise described in
this decision - - revealing that the Individual has successfully met three of the four
conditions in the Revised Guidelines in the record  to support a conclusion that he has
resolved the security concerns raised by his alcohol abuse.  The Individual clearly has
taken action to overcome his alcohol problem by self-initiating treatment and counseling,
and by attending AA meetings.  The Individual has, as evidenced by the testimony of
both expert witnesses, established a pattern of self-policing, of responsible use, and has
received a favorable prognosis from both expert witnesses.  Moreover, both experts agree
that the Individual is reformed and rehabilitated from his alcohol abuse.   Accordingly, I6

am convinced that the Individual has resolved the security concerns raised by the DOE
under Criterion J.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has resolved the security
concerns raised under Criterion J.  Therefore, the Individual has demonstrated that
restoring his security clearance would not endanger the common defense and would be
clearly consistent with the national interest.  Accordingly, the Individual's access
authorization should be restored.  The LSO may seek review of this Decision by an
Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28.

Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: March 20, 2008



* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
material has been deleted from this copy and replaced with
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OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 26, 2007

Case Number: TSO-0557

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor, and has held a DOE access authorization continuously
from 1979 until it was suspended in connection with the current
proceeding.  In March 2007, the DOE conducted a Personnel Security
Interview with the individual (the 2007 PSI) to address a November
2006 alcohol-related arrest and subsequent alcohol treatment.  In
addition, the individual was evaluated in May 2007 by a DOE-
consultant psychologist (the DOE-consultant Psychologist), who
issued a report containing her conclusions and observations.  In
the course of his May 2007 evaluation, the individual admitted that
he used marijuana less than ten times while he was in college.  See
Case Evaluation Sheet at 1-4, DOE Exhibit 17.  

In August 2007, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  Enclosure 2 to this letter,
which is entitled “Information Creating a Substantial Doubt
Regarding Eligibility for Access Authorization,” states that the
individual’s behavior has raised security concerns under Sections
710.8(f), (h) and (j) of the regulations governing eligibility for
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access to classified material.  Specifically, with respect to
Criterion (f), the Enclosure states that the individual
deliberately misrepresented, falsified, or omitted the following
significant information from a June 2006 Questionnaire for National
Security Positions (the 2006 QNSP), at his 2007 PSI, and in
Personnel Security Questionnaires (PSQ’s) completed in 1986 and
1987:

1.  In his 2006 QNSP, he indicated that his use of
alcohol had not resulted in any alcohol treatment or
counseling in the last seven years.  However, at his 2007
evaluation, he told the DOE-consultant Psychologist that
he attended Alcoholics Anonymous (AA) meetings as well as
a three-month program called Celebrate Recovery in 2005
and early 2006;

2.  At his 2007 PSI, he stated that he had not been
hospitalized, counseled, or consulted a professional
about his use of alcohol other than the treatment
discussed at a 2006 PSI.  This statement omitted his
attendance at AA meetings and Celebrate Recovery meetings
in 2005 and early 2006; and

3.  In his 1986 and 1987 PSQ’s, he indicated that he was
never a user of marijuana or other illegal drugs.
However, in 2007, he reported to the DOE-consultant
Psychologist that he used marijuana while in college.

With respect to Criteria (h) and (j), the DOE-consultant
Psychologist diagnosed the individual as meeting the criteria for
“Alcohol Dependence, in Early Partial Remission”, as specified in
the Diagnostic and Statistical Manual of Mental Disorders IV-TR
(DSM-IV TR), and found that this condition causes, or may cause, a
significant defect in the individual’s judgment or reliability.
The Enclosure  also refers to two alcohol-related arrests - an
arrest for driving under the influence (DUI) in 1986 and an arrest
for public intoxication in November 2006 - and to an incident about
fifteen years ago when, under the influence of alcohol, the
individual grabbed his wife’s wrist to the point where she had to
bandage her wrist.  The Enclosure further states that although the
individual recognized his alcohol problem and began attending AA
meetings and Celebrate Recovery meetings in 2005, he has relapsed
on six occasions - twice in the summer of 2006, in November 2006,
in December 2006, and twice in February 2007.  It states that the
first February 2007 relapse resulted in his being expelled from an
outpatient alcohol treatment program.  Enclosure 2 to August 2007
Notification Letter.
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The individual requested a hearing (hereinafter “the hearing”) to
respond to the concerns raised in the Notification Letter.  In his
initial written response to those concerns, the individual asserted
that he did not report his attendance at AA or Celebrate Recovery
meetings on his 2006 QNSP or at his 2007 PSI because he did not
believe that such attendance constituted alcohol-related treatment
and counseling.  He admitted that he should have reported his
college use of marijuana on the 1986 and 1987 PSQ’s, and indicated
that he now regretted those omissions.  He stated that he accepts
the DOE-consultant Psychologist’s diagnosis, and that he is
actively following the rehabilitative measures indicated in her
report.  Individual’s September 20, 2007 Response to DOE Concerns.

The hearing in this matter was convened in January 2008.  At the
hearing, the testimony  focused on the individual’s efforts to
mitigate the concerns raised by his diagnosis of Alcohol
Dependence, through abstinence from alcohol and recovery
activities, and on the issue of his honesty in responding to DOE
inquiries.  

II.  HEARING TESTIMONY 

At the hearing, testimony was received from eleven persons.  The
DOE presented the testimony of the DOE-consultant Psychologist.
The individual, who was represented by counsel, testified and
presented the testimony of his psychologist, his employer’s Staff
Clinical Psychologist, a program director at the half-way house
alcohol treatment facility, a volunteer at Celebrate Recovery, his
AA sponsor, a volunteer at his aftercare treatment program, an
employee of the aftercare treatment program, his supervisor, and
his brother.  

A.  The DOE-Consultant Psychologist

The DOE-consultant Psychologist testified that, when she evaluated
the individual in May 2007, she found him truthful and cooperative.
TR at 13-14.  She testified that the individual reported to her
that he last used alcohol on February 23, 2007, and that he entered
an alcohol treatment program on March 12, 2007.  TR at 18.  She
stated that she recommended in her report that he needed to achieve
a year of abstinence from March 12, 2007, combined with other
activities in order to demonstrate rehabilitation from his alcohol
dependence.  TR at 18.  She indicated that if the individual
establishes that he has a “very credible commitment” to sobriety,
then she could be persuaded that a date prior to March 12, 2008
“would work.”  TR at 19.
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1/ The individual testified that he was about thirty years old
when he completed the 1986 and 1987 PSQ’s.

B.  The Individual

With regard to the security concerns about falsification, the
individual admitted that he indicated on 1986 and 1987 PSQ’s that
he had never used marijuana, when in fact he had used marijuana in
the 1970's while he was in college.  TR at 130.  He testified that
he cannot at this time recall why he answered “no” to drug use on
these forms.  He stated that he may have forgotten about the
college marijuana use when he answered the questions, or he may
have been concerned that he would be fired if he answered yes.  TR
at 130-131. 1/   He testified that he regretted making this
mistake.  TR at 131.  

The individual testified that he did not report his attendance at
AA and Celebrate Recovery meetings to the DOE on his QNSP because
he was asked about alcohol counseling or treatment, and he did not
consider these meetings to be counseling or treatment since there
were no professionals involved.  TR at 132-134.  He stated that he
was not attempting to hide his AA and Celebrate Recovery attendance
from the DOE when he failed to report the attendance as alcohol
counseling or treatment.  TR at 134.

The individual stated that at his 2007 PSI, he discussed his 2006
outpatient treatment, seeing a therapist, and attending some AA
meetings.  He stated that he believed that he had fully discussed
his alcohol treatment when he indicated that by answering “no”
(2007 PSI Transcript at 73), because he did not consider attendance
at Celebrate Recovery to constitute counseling or treatment.  TR at
135.

The individual stated that in recent years, he has been completely
open and honest with the DOE concerning his alcohol problems, and
that he reported his outpatient alcohol treatment when he was
reinvestigated for his security clearance in January 2007.  TR at
137-138.

With respect to his alcohol treatment, the individual testified
that he is personally committed to his rehabilitation program.  He
stated that, beginning in February 2007, he started to understand
that he needed to change, and going to meetings and talking to
people “has helped me to understand that I need to make those
changes and helped me to make them.”  TR at 142.  He stated that he
has achieved some insight into his marital problems, but that his
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focus is on staying sober and on defusing stress by opening up with
other people.  TR at 143, 145-150, 154-155.  He testified that when
he left the half-way house treatment facility, he bought a cell
phone that he uses to stay in touch with his AA sponsor and other
support group contacts.  TR at 155.

The individual stated that he currently attends an AA meeting on
Mondays which is followed by a brief meeting with his AA sponsor.
On Tuesdays, he attends an aftercare program.  He spends Wednesday
evenings with his children.  On Thursdays, he attends Celebrate
Recovery.  On Fridays, he attends an AA meeting unless he is with
his children.  He always attends an AA meeting on Saturdays and on
Sundays.  TR at 141-142.  In addition to these activities, he has
weekly meetings with his psychologist.  TR at 143.  The individual
stated that in the future, he intends to continue his involvement
in AA, aftercare, and Celebrate Recovery, but that he may
reschedule or reduce the total number of weekly meetings so that he
can begin to develop a social life.  TR at 156.  The individual
stated that he has started divorce proceedings, and has had very
little contact with wife since their separation in February 2007.
TR at 164-171.

C.  The Individual’s Psychologist

The individual’s psychologist testified that she initially saw the
individual in family counseling sessions and has seen him for
individual sessions since January 19, 2007.  TR at 48-49.  She
stated that the individual and his wife had a toxic relationship,
and that the individual has done remarkably well in recognizing
this and in taking steps to end the marriage, while becoming more
involved with raising his children.  TR at 50, 52.  She stated that
she and the individual discuss his recovery efforts on a regular
basis, and that he has become much more cogent concerning his
alcohol problem in the last year.  TR at 51.  She testified that he
understands that he is alcoholic, and that he has decreased his
anxiety level and become more relaxed, spontaneous, and optimistic.
TR at 53, 54.  She testified that, although she believes that the
individual has a favorable prognosis, she believes that he will
benefit from additional therapy to integrate the insights he has
made and to better understand the passive and impulsive aspects of
his behavior.  TR at 59-63.  She stated that the individual needs
a year of sobriety and recovery activities to achieve
rehabilitation from his alcohol dependence.  TR at 58.

Finally, she indicated that she believes that the individual has
displayed honesty and reliability in their therapeutic
relationship, and in his relationship with others.  TR at 52.
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D.  The Staff Clinical Psychologist

The Staff Clinical Psychologist testified that he has known the
individual since February 2007, when the individual contacted him
on the recommendation of his employer.  He stated that they
initially met two to three times a week, and that this has evolved
to once a month, as the individual’s recovery progressed.  The
Staff Clinical Psychologist testified that he believes that the
individual hit “rock bottom” when he relapsed on February 23, 2007,
and then entered the residential treatment facility in early March
2007.  TR at 174-175.  

The Staff Clinical Psychologist stated that he has been very
encouraged by the individual’s recovery efforts, and believes that
the individual regards these efforts as a life-long commitment.  TR
at 176.  He stated that the individual has universally followed the
guidance of his counselors.  TR at 177.  He testified that the
individual is completely on track with his recovery efforts, but
that he believes that a full year of sobriety and recovery are
necessary to ensure a low risk of relapse.  He stated that as of
February 23, 2008, the individual will have achieved sustained full
remission, and will be rehabilitated from his alcohol dependence.
TR at 178-179.

The Staff Clinical Psychologist testified that he believes that the
individual “has been open and honest with me from the get-go.” TR
at 175.  He stated that the individual displays honesty in their
sessions, and has freely reported potentially unfavorable
information such as having a craving for alcohol.  TR at 177.   He
stated that the individual was not being evasive when he did not
mention AA or Celebrate Recovery in response to DOE questions about
counseling and treatment.   

. . . if I’m doing self help, I’m not in treatment.
Whether I’m going to AA or reading a book or using some
sort of online process is typically, not only for
professionals but for the lay person, not considered
treatment.  So I’m very comfortable with that
distinction.  It’s one of the twelve-step programs, which
Celebrate [Recovery] is based on as well.

TR at 190.

E.  The Half-way House Program Director  

The half-way house Program Director testified that he is a
recovering alcoholic who works at the facility that the individual



- 7 -

entered in early March 2007.  TR at 23-24.  The Program Director
described the facility as a half-way house for men in recovery that
provides a structured program for its residents.  TR at 24-25.  He
stated that the individual successfully completed the program
offered by the facility, and now lives in his own apartment.  TR
at 27, 40.  However, the Program Director stated that the
individual continues to keep in touch with him by telephone on a
weekly basis.  He indicated that, since October 2007, the
individual has submitted to monthly, random breathalyzer tests at
the half-way house, all of which have been negative.  TR at 28-29.

The Program Director testified that the individual now is certain
that he has an alcohol problem, and has become a good mentor to
other men in the program.  TR at 26.  He stated that he believes
that, based on his observations and experience with sobriety, the
individual’s prognosis is excellent if he stays in AA with a
sponsor, and continues to work on his core issues.  TR at 37-38.

F.  The Volunteer from Celebrate Recovery

The volunteer from Celebrate Recovery testified that Celebrate
Recovery is a Christ-centered, biblically-based program of recovery
dealing with addictive issues and compulsive behavior.  TR at 64-
65.  He stated that it is completely compatible with AA and that
many participants are in both programs.  TR at 69-70.  He stated
that up to four hundred individuals attend a general meeting, which
is followed by small group meetings that offer sustaining support.
TR at 65-66.  He testified that since November 2006, he and the
individual have attended a group meeting three Thursdays each
month.  The volunteer stated that he has seen the individual go
from being withdrawn and introverted in these meetings to being
outgoing and honest.  He stated that the individual has discussed
his marital situation and his attachment to alcohol with the group,
and he has watched the individual come to accept accountability for
his situation.  TR at 66-68, 72-73.

G.  The Individual’s AA Sponsor

The individual’s AA sponsor testified that he has known the
individual for about one year through AA, and has been his sponsor
for close to a year.  TR at 76-77.  He stated that he and the
individual meet for 30 minutes after their Monday meeting, attend
another meeting together, and speak on the telephone once a week.
He testified that he believes that the individual’s sobriety date
is February 23, 2007.  TR at 78-81.  He stated that he would be
surprised if the individual relapsed, because he is active in the
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2/  The individual did not complete this program.  In February
2007, he relapsed and consumed alcohol while in this outpatient
alcohol-treatment program, which resulted in his release from the
program.   

AA program, and working the steps.  He stated that the individual
currently is working on the 7  step.  TR at 83-84.th

H.  The Volunteer and the Employee from the Individual’s Outpatient
Program Aftercare Meetings

The volunteer testified that he is an aftercare facilitator for the
Outpatient Recovery Program that the individual attended.  2/  The
volunteer testified that since about June 2007, the individual has
attended a weekly aftercare session that focuses on reviewing the
attendees’ recovery activities during the previous week.  He stated
that the individual seems to be very conscientious in his recovery
and has displayed no indicators of relapse.  He testified that the
individual is very forthcoming about discussing his personal issues
on a weekly basis, and that he displays a positive outlook on his
recovery.  He stated that he believes that the individual now is
much more calm and in tune with recovery than he was in June 2007.
TR at 88-96.

The employee of the Outpatient Program also testified that the
individual is doing well in the aftercare meetings.  TR at 103-105.

I.  The Individual’s Supervisor and Friend

The individual’s supervisor testified that he has known the
individual for about twenty years and considers him a friend.  He
stated that they used to socialize outside the workplace when they
played on softball and volleyball teams together, but that they
have not socialized in recent years.  He stated that the individual
always has been truthful and honest in work situations and in
social situations.  He stated that the individual has never had
alcohol problems in the workplace, and he is not aware of any
alcohol use in recent months.  He stated that he learned about the
individual’s alcohol problem through the security clearance
process, and is only vaguely aware of the individual’s
participation in recovery activities.  TR at 106-112.

J.  The Individual’s Brother

The individual’s brother testified that during the period from
November 2006 through February 2007, the individual revealed to him
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that he was having marriage problems and problems with alcohol.  He
stated that he believes that the individual has maintained his
sobriety since February 23, 2007.  He stated that since February
2007, he has seen the individual about once a week in the
workplace, and that they get together socially every three to four
weeks at the individual’s brother’s home, where they have dinner
and watch sports.  He testified that he believes that the
individual is doing well in a difficult situation, and is happier
now than he was a year ago.  He stated that he has always known the
individual to be truthful.  TR at 114-123.

K.  The DOE-consultant Psychologist’s Additional Testimony

Following the testimony of the other witnesses, the DOE-consultant
Psychologist stated that there is a clear consensus from the
witness testimony that the individual is doing well, and is now in
sustained partial remission from alcohol dependence.  TR at 180-
181.  She testified that the individual has “vastly expanded” his
support system, and that his treatment compliance is exemplary.  TR
at 182-184.  She stated that the individual’s ongoing work with his
psychologist will assist him in properly coping with his impending
divorce and family issues.  TR at 184-185.  She concluded that the
individual’s prognosis is good, and that he does not have a mental
condition that could compromise his judgment or reliability.  TR
at 186.  She stated that while she recognized the importance of a
year of sobriety for diagnostic purposes, she believed that in this
particular instance, a finding of rehabilitation after eleven
months was warranted due to the individual’s low risk of relapse.
TR at 180. After discussing the individual’s rehabilitation
activities and overall progress, she concluded that the individual
had demonstrated a high level of compliance in meeting her
recommended treatment goals, that there is adequate evidence of
rehabilitation and reformation, and that the individual’s risk of
relapse is low.  TR at 181-187.

With regard to the falsification concerns, the DOE-consultant
Psychologist testified that the individual’s recovery efforts have
made him more trustworthy to the DOE.  She stated that when he
revealed to his supervisors that he had been expelled from the
outpatient program in February 2007, he was demonstrating his
awareness that honesty is an essential component to his recovery
program.

And because I think he has internalized that value, that
he values his recovery and all of the tenets that are
part of the twelve-step program, I believe that he will
be more trustworthy within the Department of Energy.
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TR at 188.  She also opined that with respect to AA, 

It wouldn’t even come to his mind that that would be
considered treatment [for alcoholism] because it does not
consider itself treatment. . . . I don’t know enough
about Celebrate Recovery to know whether it considers
itself treatment per se. . . . But I believe in his mind
AA was not treatment.

TR at 189.  She testified that the individual revealed his college
age use of marijuana to her during his June 2007 evaluation while
she was collecting an exhaustive history of his substance abuse.
She stated that his honesty in revealing this information “was
automatic.”  TR at 191.

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a
criminal case, in which the burden is on the government to prove
the defendant guilty beyond a reasonable doubt.  In this type of
case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting
or restoring of a security clearance.  See  Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the
interests of national security test" for the granting of security
clearances indicates "that security determinations should err, if
they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
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Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS

A.  Criteria (h) and (j)   

In his testimony at the hearing, the individual presented evidence
indicating that he now acknowledges that he is alcohol dependent,
that he has maintained sobriety since February 23, 2007, and that
he has completed or is engaged in a full schedule of recovery
activities.  These activities included a successful two month
residential program in a half-way house treatment program, weekly
individual psychotherapy, monthly counseling with the Staff
Clinical Psychologist, and frequent attendance at aftercare
meetings, AA meetings, and Celebrate Recovery meetings.  He also
testified that he is committed to abstaining from alcohol in the
future.  

I find that the testimony and evidence presented at the hearing
provides sufficient corroborative support for the individual’s
assertion that he has been abstinent from alcohol since
February 23, 2007.  The individual testified that he had been
attending an outpatient alcohol treatment program when he relapsed
on February 23, 2007, and was expelled from the program.  The Staff
Clinical Psychologist testified that the individual immediately
reported this relapse to his supervisors and was referred to him
for counseling.  The individual’s AA sponsor testified that at this
time, the individual began attending AA meetings on a regular
basis.  The individual entered the half-way house treatment program
in early March 2007, and since then has been actively engaged in
his various recovery activities.  Beginning in October 2007, the
individual has subjected himself to random breathalyzer tests, all
of which have been negative for alcohol.  Finally, the individual’s
brother testified that the individual has discussed his alcohol
problem with him and, to his knowledge, has not consumed alcohol
since February 23, 2007.  Based on the individual’s successful
participation in his recovery activities, his random drug testing,
and the opinions expressed by his AA sponsor, the half-way house
counselor, his brother, his psychologist, and his Staff Clinical
Psychologist, I find that the individual has been abstinent from
alcohol since February 23, 2007.  Therefore, I believe that as of
the date of the hearing, the individual had been abstinent for
eleven months.

In the administrative review process, it is the Hearing Officer who
has the responsibility for deciding whether an individual with
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alcohol problems has established rehabilitation or reformation. See
10 C.F.R. § 710.27.  The DOE does not have a set policy on what
constitutes rehabilitation and reformation from alcohol diagnoses,
but instead makes a case-by-case determination based on the
available evidence.  Hearing Officers properly give a great deal of
deference to the expert opinions of psychologists and other mental
health professionals regarding the likelihood of relapse. See,
e.g., Personnel Security Hearing (Case No. VSO-0027), 25 DOE
¶ 82,764 (1995) (finding of rehabilitation); Personnel Security
Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no
established rehabilitation).  At the hearing, the DOE-consultant
Psychologist concluded that the individual has made excellent
progress in his recovery, that he now can be considered
rehabilitated from alcohol dependence, and that his risk of relapse
is low.  The individual’s psychologist and his Staff Clinical
Psychologist both stated that the individual was making excellent
progress and that they would consider him rehabilitated after he
had maintained a full year of sobriety on February 23, 2008.  They
both stated that a full year of sobriety is the generally accepted
standard for demonstrating rehabilitation from problems with
alcohol. 

There is considerable merit in the position of the Staff Clinical
Psychologist and the individual’s psychologist.  In general,
medical professionals believe that remaining sober for a full year
is a significant watershed in the process of reaching
rehabilitation and reformation, and a good indicator of commitment
to sobriety.  See Personnel Security Hearing (VSA-0298), 28 DOE
¶ 83,002 (2000), and cases cited therein at 86,506.    
 
However, in this instance, I agree with the conclusion of DOE-
consultant Psychologist that eleven months of sobriety are
sufficient.  My positive assessment of the individual’s demeanor
and of the evidence presented at the hearing convince me that the
individual is highly committed to his ongoing sobriety, and that he
has developed the personal skills and support network necessary to
maintain his sobriety and to avoid the relapses that occurred
during his earlier recovery efforts in 2006 and early 2007.  I find
that he is actively engaged in frequent AA meetings, in working
with his AA sponsor, in his individual psychotherapy, and in
aftercare and Celebrate Recovery meetings.  In light of this
evidence, I accept the DOE-consultant Psychologist’s conclusion
that, in this instance, eleven months of sobriety are sufficient
for the individual to demonstrate that he is at low risk for
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3/ In this regard, I note that medical professionals often
require a full year of abstinence to establish rehabilitation,
because a one year abstinence period allows an individual to go
through a sufficient number of ups and downs that normally occur
within a year to test whether he can withstand normal stresses
without turning to alcohol.  See Personnel Security Hearing (Case
No. TSO-0150), 29 DOE ¶ 82,800 at 85,756 (2005).  In the present
case, with eleven months of sobriety beginning on February 23,
2007, the individual already has dealt with the seasonal activities
and stressors that can trigger relapses.

relapsing into alcohol use. 3/    I therefore conclude that the
individual has established rehabilitation and reformation from his
alcohol dependence after eleven months of sobriety.  See Personnel
Security Hearing (Case No. VSO-0389), 28 DOE ¶ 82,777 at 85,620
(2000) (individual with a demonstrated commitment to sobriety found
to have established rehabilitation and reformation from alcohol
dependence with 10.5 months of sobriety at the time of the
hearing). 

B.  Criterion (f)

False statements by an individual in the course of an official
inquiry regarding a determination of eligibility for DOE access
authorization raise serious issues of honesty, reliability, and
trustworthiness.  The DOE security program is based on trust, and
when a security clearance holder breaches that trust, it is
difficult to determine to what extent the individual can be trusted
again in the future.  See e.g. Personnel Security Hearing (Case No.
VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030
(2000) (terminated by Office of Security Affairs, 2000).

However, based on the evidence in this proceeding, I conclude that
the individual did not make false statements in 2006 and 2007 when
he failed to report his attendance at AA meetings and Celebrate
Recovery meetings on his 2006 QNSP and at his March 2007 PSI.  The
2006 QNSP asked the individual to report any alcohol-related
treatment or counseling in the last seven years.  At the hearing,
both the DOE-consultant Psychologist and the Staff Clinical
Psychologist testified that it was reasonable and accurate for the
individual to interpret that inquiry to exclude AA attendance,
because AA is a self help program that is not considered alcohol
treatment or counseling either by AA participants or by medical
professionals.  Similarly, I agree with the Staff Clinical
Psychologist’s conclusion that the testimony at the hearing
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established that Celebrate Recovery is a self help program similar
to AA, but with a more specific, faith-based, component.

At the 2007 PSI, the individual told the DOE interviewer that he
was attending AA meetings and that his AA sponsor suggested that he
enroll in an outpatient alcohol treatment program.  (PSI Transcript
at 16).  I find that he honestly answered “no” when he was asked
later in the interview if there were “any other” instances where he
had been “hospitalized, counseled or consulted a professional
because of his use of alcohol.”  (PSI Transcript at 73).  I accept
the individual’s assertion that he does not consider attendance at
Celebrate Recovery to be alcohol counseling or treatment.
Moreover, the individual clearly was not attempting to hide his
alcohol problems from the DOE at the 2007 PSI, as he had already
discussed his outpatient treatment and had mentioned his AA
attendance.  

Finally, the individual admits that he failed to indicate on his
1986 and 1987 PSQ’s that he used marijuana during his college
years.  I find that these two instances of falsification have been
mitigated.  Both of these falsifications took place more than
twenty years prior to the hearing.  The passage of time without
additional indications of dishonesty to some extent lessens the
concern raised by these actions.  See Personnel Security Hearing
(Case No. VSO-0251), 27 DOE ¶ 82,813 at 85,878 (1999) (passage of
15 years mitigates failure in 1985 to report teenage marijuana
use).  In addition, there is considerable evidence in the record
indicating that the individual now is honest and forthcoming
concerning his personal derogatory information.  The DOE-consultant
Psychologist, the Staff Clinical Psychologist, and the individual’s
psychologist all testified that the individual has been honest and
open in his interactions with them, and that he has embraced the
need for personal honesty in his recovery activities.  The
individual reported his February 2007 relapse to his employer in a
timely fashion, and he readily volunteered the information
concerning his college-age use of marijuana to the DOE-consultant
Psychologist.  Based on this evidence, I find that the individual
now has mitigated the security concern raised by his failure to
report prior marijuana use on his 1986 and 1987 PSQ’s.  

V. CONCLUSION

For the reasons set forth above, I find that the individual suffers
from alcohol dependence subject to Criteria (h) and (j).  Further,
I find that this derogatory information under Criteria (h) and (j)
has been mitigated by sufficient evidence of rehabilitation and
reformation.  I also find that the individual has mitigated the



- 15 -

derogatory information under Criterion (f).  Accordingly, after
considering all of the relevant information, favorable or
unfavorable, in a comprehensive and common-sense manner, I conclude
that the individual has demonstrated that restoring his access
authorization would not endanger the common defense and would be
clearly consistent with the national interest.  It therefore is my
conclusion that the individual’s access authorization should be
restored. The individual or the DOE may seek review of this
Decision by an Appeal Panel under the regulation set forth at 10
C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: April 16, 2008
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Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 30, 2007 
 
Case Number:  TSO-0558 
 
 
This decision concerns the eligibility of XXXX X. XXXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  This decision considers whether, on the basis of the evidence in 
this proceeding, the Individual's access authorization should be restored.  For the reasons stated 
below, I find that the Individual's access authorization should not be restored. 
 
I. BACKGROUND   
 
The present proceeding involves an Individual who used a government computer to access 
sexually explicit material during working hours at a DOE owned facility.2  This activity was 
detected and reported to the Local Security Office (LSO).  As a result, the LSO conducted a 
Personnel Security Interview (PSI) of the Individual on October 24, 2006.3  DOE Exhibit 17.  
During the PSI, the Individual admitted that he had viewed sexually explicit internet sites, which 
he characterized as “R-rated,” using a government computer over a period apparently beginning 
in June 2006 and ending in August 2006.  Id. at 35-36, 41.  The Individual indicated that these 
sites contained photographs of undressed women.  Id. at 36-37, 41.  The Individual also 
acknowledged that, during this period, he was aware that visiting sexually explicit internet sites 
on government computers was prohibited.  Id. at 16-18, 26-27.  During the PSI, the Individual 
                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  The DOE security concern is only with the Individual’s use of the government computer at work to access 
sexually explicit internet sites.  The DOE expresses no concerns with regard to use of home computers for this 
purpose.  See Personnel Security Hearing (TSO-0212), http:www.oha.doe.gov/cases/security/tso0212.pdf at 12, 
f.n.9. 
 
3  The October 24, 2006, PSI transcript appears in the record as DOE Exhibit 17.   



 2
denied that he was experiencing stress in his home life during the period in which he was 
viewing sexually explicit internet sites.  Id. at 92.  At no time during the PSI did the Individual 
indicate that his actions were the result of a compulsion or addiction.     
 
Because the security concerns raised by the Individual’s viewing of sexually explicit materials at 
the workplace were not resolved by the PSI, the LSO initiated an administrative review 
proceeding in accordance with 10 C.F.R. ' 710.9.  The LSO then issued a letter notifying the 
Individual that it possessed information that raised a substantial doubt concerning his eligibility 
for access authorization (the Notification Letter).  The Notification Letter alleges that the 
Individual has “violated or disregarded security or safeguards regulations to a degree which 
would be inconsistent with the national security; . . . or violated or disregarded regulations, 
procedures, or guidelines pertaining to classified or sensitive information technology systems.”  
10 C.F.R. ' 710.8(g) (Criterion G).  The Notification Letter further alleges that the Individual 
has Aengaged in . . . unusual conduct or is subject to . . . circumstances which tend to show that 
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.@  10 C.F.R. ' 710.8(l) 
(Criterion L).   
 
The Individual filed a request for a hearing.  This request was forwarded to the Director of the 
Office of Hearings and Appeals (OHA) who appointed me as Hearing Officer.  At the hearing, 
the LSO presented no witnesses.  The Individual testified himself and also presented three 
witnesses.  See Transcript of Hearing, Case No. TSO-0558 (hereinafter cited as ATr.@).  The LSO 
submitted 18 exhibits into the record; the Individual tendered two.   
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence.  See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.@  10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
evidence presented by both sides in this case. 
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III.  FINDINGS OF FACT AND ANALYSIS 
 
The Individual has admitted to using a government computer to visit sexually explicit internet 
sites.  The Individual further admitted that he was aware that he was violating DOE policy by 
doing so.  It is well settled that an individual’s intentional misuse of a government computer 
indicates poor self-control, a lack of judgment, and an unwillingness to abide by rules and 
regulations.  Moreover, the Individual’s viewing of any form of sexually explicit material at his 
workplace raises serious questions about his self-control, judgment and discretion and 
susceptibility to coercion or exploitation.  See, e.g., Personnel Security Hearing (Case No. VSO-
0435), 28 DOE & 82,804 (2001).  Therefore, the Individual’s viewing of sexually explicit 
internet sites at his workplace raises significant questions about his reliability, trustworthiness 
and his ability to protect classified information.   Accordingly, the LSO properly invoked Criteria 
L.  The LSO also invoked Criterion G.  However, the LSO did not explain the nexus between the 
derogatory information that is at the basis of the present case and this criterion.  Nor is such a 
basis self-evident.4  Accordingly, I am considering the present case only under Criterion L.5    
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning an individual’s eligibility for access authorization.   See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing 
(Case No. VSO-0154), 26 DOE & 82,794 (1997), aff=d, Personnel Security Review (Case No. 
VSA-0154), 27 DOE & 83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I 
must exercise my common-sense judgment in deciding whether the Individual=s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
' 710.7(c).  Therefore, I must consider whether there is sufficient evidence of mitigation to 
resolve the security concerns raised by his misuse of a government computer and viewing of 
sexually explicit materials at his workplace.  After considering all of the evidence in the record, I 
find that there is not. 
 
At the hearing the Individual’s spouse testified that she had been married to the Individual for 33 
years.6  Tr. at 5.  The Individual’s spouse further testified that the Individual’s viewing of 
sexually explicit material was out of character for the Individual.  Tr. at 7-8.  In contrast to the 
Individual’s statements during the PSI, the Individual’s spouse testified that the Individual’s 
viewing of sexually explicit internet sites occurred during a particularly stressful period for their 
family, when their adult son stopped communicating with them and married outside of their 
faith.  Tr. at 8-9.  The Individual’s wife further testified that the Individual had begun “a 12-step 
program for sexual addicts through our church.”  Tr. at 9.  The Individual’s spouse testified that 

                                                 
4  In his request for hearing, the Individual asserted that the computer he used to access sexually explicit internet 
sites did not contain any sensitive information.  Request for Hearing at 2.  I have reviewed the record, including the 
case evaluation sheets, and find that the LSO did not adequately explain its Criterion G security concerns. 
 
5  Considering the present matter solely under Criterion L has no effect on either the analysis or outcome of this 
case. 
 
6  Two of the Individual’s supervisors also testified on his behalf.  Tr. at 21-39.  The Individual’s supervisors 
generally testified that the Individual is a good employee and exhibits excellent character in their day-to-day 
interactions with him. 
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the Individual had grown and learned a great deal from his experience.  Tr. at 15-16.  Again, 
in contrast to the Individual’s statements during the PSI, the Individual’s spouse testified “that 
towards the end, right before he got caught, [the Individual] said that he had started to look at 
things other than nudity.”  Tr. at 11.         
 
The Individual’s testimony at the hearing convinced me that he is clearly genuinely remorseful 
for his conduct.  Moreover, he clearly understands that his conduct was inappropriate.  In 
contrast to his statements during the PSI, the Individual testified that his viewing of sexually 
explicit internet sites occurred during a particularly stressful period.  Tr. at 40.  Moreover, for the 
first time during the present proceeding, the Individual indicated that he was addicted to viewing 
sexually explicit materials.  Tr. at 43.  The Individual testified that he has been attending a 12-
step program for sexual addiction.  Tr. at 41.  The Individual testified that he had not viewed 
sexually explicit material since August 2006.  Tr. at 41.  The Individual also testified that he was 
aware that he was being monitored while on the internet, yet nevertheless visited sexually 
explicit sites while using a government computer.  Tr. at 44.   
 
I note also the Individual’s viewing of sexually explicit materials resulted in the Individual 
undergoing an examination by a psychologist employed by the Human Reliability Program 
(HRP).  The HRP Psychologist recommended a six-month suspension of the Individual’s HRP 
certification, and continuing monitoring of the Individual.  On March 5, 2007, the HRP 
Psychologist issued a memorandum indicating that she was of the opinion that the Individual has 
met the criteria for HRP approval.  Individual’s Exhibit A.     
 
As a Hearing Officer, I am required to engage in a risk analysis requiring the “careful weighing 
of a number of variables known as the whole person concept.”  Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Adjudicative 
Guidelines) at 1.  Among the variables I am required to consider is the nature, extent and 
seriousness of the conduct that has raised a security concern.  In the present case, the nature, 
extent and seriousness of the Individual’s conduct is significant enough to raise a security 
concern on one hand but, on the other hand, is not of a particularly severe gravity.  The 
Individual clearly understands the nature of his transgressions, has clearly learned from the 
experience, and has apparently taken significant actions in an attempt to ensure that his 
inappropriate conduct will not recur.  However, I find that the Individual has not sufficiently 
resolved the doubts raised by his previous actions.  I remain concerned about the Individual’s 
self-control and susceptibility to coercion or exploitation.   
 
The Individual was well aware that viewing sexually explicit internet sites on government 
computers was prohibited.  Moreover, the Individual was well aware that his internet use was 
being monitored and recorded.  He nevertheless continued to repeatedly view the sexually 
explicit internet sites over an approximately three-month period until he was disciplined.  These 
facts suggest that an element of compulsion was part of the motivation for the Individual’s 
conduct.  Moreover, the Individual now indicates that his conduct was due to a sexual addiction.7  

                                                 
7  The Individual produced no expert testimony to confirm that his behavior rises to the level of a sexual addiction.  
A letter from the HRP Psychologist which the Individual has submitted makes no mention of a sexual addiction. 
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If the Individual has a sexual addiction, it is likely that the viewing of sexually explicit 
material on government computers will recur unless that addiction has been successfully and 
completely treated.  However, the only evidence in the record indicating that this addiction is 
under control is the testimony of the Individual and his spouse that he has begun a 12-step 
program for sexual addiction.  Without more evidence on this issue, I cannot conclude that the 
Individual’s sexual addiction is in remission and is likely to continue to remain in remission.  
 
I am further concerned that if the Individual were to experience a relapse of his addiction, he 
would be particularly vulnerable to coercion or exploitation.  I base this conclusion on the 
intolerance towards sexually explicit materials expressed by the Individual’s spouse during the 
hearing.  The Individual’s spouse’s testimony also indicated that the Individual’s viewing of 
sexually explicit materials had shocked her and shaken her trust in him.  Tr. at 8-12, 17.    
 
Moreover, I am also concerned about the Individual’s less than complete candor during the 
present proceeding.  As discussed above, the Individual’s statements during the present 
proceeding have at times been inconsistent.  For example, during the PSI, the Individual denied 
that he was experiencing family stress during the period in which he was viewing sexually 
explicit material.  During the PSI, the Individual also indicated that the sexually explicit material 
he was viewing was limited to undressed women.  At the hearing, the testimony of his spouse 
contradicted those assertions.    
 
For these reasons, I find that the Individual has not resolved the security concerns raised by his 
misuse of a government computer and viewing of sexually explicit materials at his workplace. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criterion L.  Therefore, the Individual has not demonstrated that restoring 
his security clearance would not endanger the common defense and would be clearly consistent 
with the national interest.  Accordingly, it is my opinion that the Individual's access authorization 
should not be restored at this time. The Individual may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 4, 2008 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Hearing Officer’s Decision 

 
Name of Case:   Personnel Security Hearing  
 
Date of Filing:  October 30, 2007 
 
Case Number:  TSO-0559 
 
 
This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter "the Individual") for access authorization.  The 
regulations governing the Individual's eligibility are set forth 
at 10 C.F.R. Part 710, "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the 
Individual should be granted access authorization.  For the 
reasons detailed below, I have concluded that the Individual 
should be granted access authorization. 
 

I. Background 
 
In a 2006 personnel security questionnaire, the Individual 
reported that he was arrested twice – once in 1985 and once in 
1999 - for alcohol-related incidents.  DOE Ex. 1 (Notification 
Letter, Att. ¶ B).  The Local Security Office (LSO) conducted a 
Personnel Security Interview (PSI), during which the Individual 
described his alcohol consumption.  DOE Ex. 5.  The LSO then 
referred the Individual to a DOE consultant-psychiatrist (the 
DOE Psychiatrist), who evaluated the Individual and issued a 
report.  DOE Ex. 3.    
 
As part of his evaluation, the DOE Psychiatrist (i) reviewed the 
personnel security file and the results of a recent physical 
examination and laboratory studies, (ii) administered seven 
psychological assessments, and (iii) interviewed the Individual.  
DOE Ex. 3 at 3-9.  The DOE Psychiatrist opined that the 
Individual met the criteria for alcohol abuse, a mental 
condition that could affect judgment and reliability.  Id. at 2, 
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9-10, citing American Psychiatric Ass’n, Diagnostic and 
Statistical Manual of Mental Disorders (4th ed. text rev. 2000) 
(DSM-IV TR).  The DOE Psychiatrist further opined that the 
Individual had not demonstrated adequate evidence of reformation 
and rehabilitation.  DOE Ex. 3 at 10.  The DOE Psychiatrist 
noted, however, that the Individual told him that he would stop 
drinking, effectively immediately, and the DOE Psychiatrist gave 
the Individual a “reasonable chance” of sustaining abstinence.  
Id. at 9. 
  
The LSO notified the Individual that his use of alcohol raised a 
substantial doubt about his eligibility for a security 
clearance.  DOE Ex. 1 (Notification Letter Attachment, citing 10 
C.F.R. § 708.8(h) (Criterion H, mental condition) and § 708.8(j) 
(Criterion J, alcohol abuse).  The Individual requested a 
hearing, DOE Ex. 2, and I was appointed to serve as the Hearing 
Officer. 
 

II. The Hearing 
 
At the hearing, the Individual did not dispute the DOE 
Psychiatrist’s diagnosis.  Instead, the Individual maintained 
that he had not consumed alcohol for seven months and was 
committed to future abstinence.   
 

A.  Written Evidence 
 
The DOE submitted an exhibit book, which included the PSI 
transcript and the DOE Psychiatrist’s report.  DOE Exs. 3, 5. 
Both those exhibits reflect the Individual’s description of his 
alcohol consumption.   
 
The Individual submitted a January 26, 2008, letter from his 
Alcoholics Anonymous (AA) sponsor.  The sponsor states that he 
has 42 years of sobriety and has observed the Individual’s early 
progress and commitment to sobriety.  According to the sponsor, 
the Individual has an unusual degree of “self-honesty” for a 
“newcomer,” shares his “experience, strength, and hope at 
numerous meetings,” and “is well-accepted in the fellowship.” 
 

B. Testimony 
 

DOE presented one witness – the DOE Psychiatrist.  He testified 
last.  The Individual testified and presented four witnesses:  a 
family member who resides with him, two friends, and an AA 
friend. 
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   1.  The Individual 
 
The Individual did not dispute the diagnosis of alcohol abuse.  
He testified that, prior to his psychiatric interview, he did 
not think that his alcohol consumption was a problem.  Tr. at 
64-65, 81.  The day after that interview, the Individual called 
the DOE Psychiatrist to tell him that he would no longer drink.  
Id. at 66, 72.  For several weeks, the Individual “kept 
examining ... some of the impressions” that he had from the 
interview.  Id. at 65.  The Individual testified:  “I came to 
the realization that I drank too much.”  Id. at 66.   
 
A little over a month before the hearing, the Individual joined 
AA; since then, he has attended five or six meetings a week.  
Tr. at 95.  He views AA as a “whole support system.”  Id. at 73.  
The people at AA “are willing to do nearly anything for you, 
right off the bat, you know.  The acceptance is incredible.”  
Id. at 74.  Participating in AA also allows him to help others: 
 

We had a couple of new guys come in, so I’m no longer 
the newest guy there.  It feels good to be able to 
help them.  I mean, I can’t help them much, but I can 
– I can offer to them [what] the next month is going 
to be ....  

 
Id. at 78.  According to the Individual, “if you come five or 
six nights a week, seven nights a week,” in 30 days “you won’t 
recognize yourself.”  Id.       
     
The Individual testified that AA would help him maintain his 
abstinence.  He stated that, on one occasion, he thought about 
drinking but “the image of the familiar faces in the group 
meeting” prevented him from doing so.  Tr. at 77.  When the 
Individual asked his AA friend how to choose a sponsor, the AA 
friend recommended choosing someone that “you feel some sort of 
a connection with.”  Id. at 87.  The Individual has just 
obtained a sponsor with whom he has such a connection.  Id.  
“Every time” the Individual goes to AA, he “get[s] something out 
of it” and does not see any end to his AA participation.  Id. at 
95.   
 
In addition to AA, the Individual views his personality as 
supporting continued abstinence.  “When I make up my mind” to do 
something, “it’s a done deal, and this is a done deal.”  Tr. at 
80.  As precedent, the Individual cited his smoking cessation 
three years earlier.  Id.   
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2. The Family Member  
 
A family member, who resides with the Individual, testified 
concerning the Individual’s abstinence.  The family member 
testified that, as a result of the Individual’s interview with 
the DOE Psychiatrist, the Individual stopped drinking.  Tr.    
at 53.  Recently, the Individual has been getting home later, 
and the Individual told the family member that he has been 
attending AA.  Id. at 53-54.  There is no alcohol in their 
house.  Id. at 55.  When the Individual and the family member 
have been at social events where alcohol was served, the 
Individual has abstained.  Id.  The Individual has expressed a 
commitment to abstinence; when he “sets out to do something, he 
always follows through.”  Id.  If the Individual started to 
drink again, the family member would talk to the Individual and 
would contact the two friends who testified at the hearing, as 
well as a third friend, to help the Individual resume 
abstinence.  Id. at 56-58.   
 

3. Friends     
 
Friend No. 1 has known the Individual for three years and is 
also a colleague.  Tr. at 7-8.  The friend sees the Individual 
daily at work, and he performs his job “extremely well.”  Id.  
at 8, 11-12.  The friend also sees the Individual socially.  Id. 
at 10.  She was “surprised” to hear that he had a problem with 
alcohol consumption because “I’ve seen him take two drinks the 
entire time I’ve known him.”  Id.  In the past seven months, the 
Individual has visited at her house an average of once a month 
and has not had any alcohol.  Id. at 11, 16-17.  The friend had 
a party several months ago where alcohol was served, and the 
Individual had nothing but “ice tea or water the whole time he 
was there.”  Id. at 14.  The friend knows that the Individual is 
attending AA.  Id. at 18.   
 
Friend No. 2 has known the Individual for about four and one-
half years.  Tr. at 29.  They worked together for about three 
years and have been close social friends for the last year and 
one-half.  Id.  They talk “every day” on the phone and get 
together twice a week.  Id. at 29, 33, 44.  Until about seven 
months ago, they used to meet once a week after work at a local 
pub where they’d have “a maximum of two drinks.”  Id. at 31, 33.  
The friend has not seen the Individual drink in about seven 
months, and they spend their time together on family-oriented 
activities.  Id. at 31-32, 45. 
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  4.  AA Friend   
 
An AA friend testified that the Individual has attended AA for 
roughly a month.  Tr. at 22.  The Individual is there “every 
night, he’s made a lot of friends.”  Id. at 23.  The Individual 
contributes “very well” and has a “good understanding” of the 
program.  Id.  The AA friend believes that the Individual “is 
not drinking.”  Id. at 24.   
 

5.  DOE Psychiatrist  
 
The DOE Psychiatrist was present throughout the hearing.  He 
testified last.   
 
The DOE Psychiatrist discussed his evaluation seven months 
earlier.  The diagnosis of alcohol abuse was based on the 
Individual’s description of his alcohol consumption and the 
results of the psychological assessments.  Tr. at 106-07.      
At the time of the interview, the DOE Psychiatrist thought that 
the Individual was “on the road to abstinence.”  Id. at 109.   
 
The DOE Psychiatrist discussed what he had heard at the hearing.  
He cited as “positive” information (i) the Individual’s “owning” 
his alcohol problem and recognizing the need to abstain, (ii) 
his commitment to AA, (iii) his positive relationship with the 
family member, and (iv) his ability to “follow through” on 
commitments, as evidenced by the testimony concerning his 
smoking cessation.  Tr. at 107-08.   
 
As a result of the positive information, the DOE Psychiatrist 
revised his opinion.  The DOE Psychiatrist opined that, given 
the Individual’s progress, his risk of relapse to problematic 
drinking is now “low.”  Tr. at 111-12.   
 

III. Applicable Regulations 
 
The regulations governing an individual’s eligibility for access 
authorization (also referred to as a security clearance) are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  An individual is eligible for access 
authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to 
an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally 
Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
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“clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should 
err, if they must, on the side of denials”); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).   
 
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing 
officer.  Id. § 710.21(b)(3).  At a hearing, the burden is on 
the individual to present testimony or evidence to demonstrate 
that he is eligible for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”   
Id.  § 710.27(a). 
 

IV. Analysis 
 
It is undisputed that alcohol abuse raises security concerns 
under Criteria H and J.  It is also undisputed that the 
Individual was diagnosed with alcohol abuse.  Accordingly, the 
only issue to decide is whether the Individual has demonstrated 
adequate evidence of reformation or rehabilitation.  10 C.F.R.  
§ 710.7(c).   
 
The DOE regulations do not specify what constitutes adequate 
evidence of reformation or rehabilitation.  Accordingly, I look 
to our precedent and the adjudicative guidelines, see Revised 
Adjudicative Guidelines for Determining Eligibility for Access 
to Classified Information (issued on December 29, 2005 by the 
Assistant to the President for National Security Affairs, The 
White House) (the Adjudicative Guidelines).  One set of 
mitigating conditions involves the individual’s acknowledgement 
of a problem and positive behavior changes.  Guideline G, ¶ 
23(b).  Another set of mitigating conditions involves 
abstinence, participation in a support group such as AA, and a 
favorable prognosis from a qualified medical professional.  Id. 
¶ 23(d).   
 
Based upon the factors set forth in the Adjudicative Guidelines, 
I find that the Individual has presented adequate evidence of 
reformation and rehabilitation.  The Individual testified that 
he has been abstinent for seven months, is committed to 
abstinence and AA, and has a support system in place.  See, 
e.g., Tr. at 73-78, 87, 95.   The witnesses – a family member, 
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friends, and AA members – corroborate his testimony.  See, e.g., 
id. at 11 (friend), 22-24 (AA friend), 31-32 (friend), 53-58 
(family member).  See also January 26, 2008 letter from AA 
sponsor.  The DOE Psychiatrist believes that, based on the 
information presented at the hearing, the Individual’s risk of 
relapse to problematic drinking is “low” and, therefore, that he 
has established adequate evidence of reformation and 
rehabilitation.  Tr. at 111-12.  Accordingly, I find that the 
Individual has resolved the Criteria H and J concerns.  See, 
e.g., Personnel Security Hearing, TSO-0543, 30 DOE ¶ 82,765 
(2008) & Personnel Security Hearing, TSO-0369, 29 DOE ¶ 82,995 
(2007) (low risk of relapse resolves the concern). 
 
       V. Conclusion 
 
The Criteria H and J concerns set forth in the Notification 
Letter have been resolved.  Accordingly, access authorization 
“would not endanger the common defense and security and would be 
clearly consistent with the national interest.”  10 C.F.R.      
§ 710.7(a).  Based on the foregoing, the Individual should be 
granted access authorization.  Any party may seek review of this 
Decision by an Appeal Panel under the procedures set forth at  
10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:March 24, 2008  
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OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  May 4, 2006 

 
Case Number:  TSO-0560 

 
This Decision concerns the continued eligibility of XXXXXXXXXXXXXX (hereinafter 
referred to as “the individual@) to hold an access authorization (or “security clearance”) 
under the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should not be granted at this time.   
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor who has 
requested a security clearance for the individual.  An investigation into the individual’s 
eligibility for access authorization uncovered potentially derogatory information.  In order to 
resolve the security concern arising from the investigation, DOE conducted a Personnel 
Security Interview (PSI) with the individual in September 2006.  The PSI did not resolve the 
concerns and, in May 2007, a DOE consultant-psychiatrist evaluated the individual and 
completed a report of her evaluation (Report).  The psychiatrist opined that the individual 
had been and currently is a user of alcohol habitually to excess, and also diagnosed the 
individual with alcohol dependence and marijuana dependence without adequate evidence 
of rehabilitation or reformation.  The local DOE security office also noted inconsistencies in 
the answers that the individual gave in his PSI and Questionnaire for National Security 
Position (QNSP). 
 
In November 2007, DOE sent the individual a letter informing him how to proceed to 
resolve the derogatory information that had created a doubt regarding his eligibility for 
access authorization. Notification Letter (March 2, 2006).  The Notification Letter stated that 
the derogatory information regarding the individual falls within the purview of 10 C.F.R. ' 
710.8(f), (h), (j), and (k) (Criteria F, H, J, and K). 1  In this regard, the Notification Letter 

                                                 
1 Criterion F refers to information that a person “[d]eliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National Security 
Positions, a personnel qualifications statement, a personnel security interview, written or oral statements made 
in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization, or proceedings conducted pursuant to § 710.20 thru 710.30.”  10 C.F.R. § 710.8(f).  Criterion H 
refers to “[a]n illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical 
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cites: (1) the opinion of the DOE consultant-psychiatrist that the individual has been a user 
of alcohol habitually to excess and her diagnosis that the individual suffers from alcohol 
dependence without rehabilitation or reformation; (2) the individual’s admission of 
marijuana use and the DOE psychiatrist’s diagnosis that the individual meets the criteria for 
marijuana dependence without rehabilitation or reformation; (3) the opinion of the DOE 
psychiatrist that the individual’s substance dependence is an illness or mental condition 
that causes or may cause a defect in his judgment or reliability; and (4) inconsistencies 
between the individual’s responses on his QNSP and his answers in his PSI. 
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE consultant-
psychiatrist (DOE psychiatrist) testified on behalf of the agency.  The individual testified on 
his own behalf and called his wife, a psychiatrist, four co-workers, and two friends as 
witnesses.  The transcript taken at the hearing shall be hereinafter cited as ATr.@ Various 
documents that were submitted by the DOE counsel during this proceeding constitute 
exhibits to the hearing transcript and shall be cited as AEx.@   Documents submitted by the 
individual are cited as “Ind. Ex.”   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access  

                                                                                                                                                             
psychologist, causes or may cause a significant defect in judgment or reliability.”  10 C.F.R. § 710.8 (h).  
Criterion J refers to information that the individual has been or is a user of alcohol habitually to excess, or has 
been diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed clinical psychologist 
as alcohol dependent or as suffering from alcohol abuse. 10 C.F.R.  §710.8 (j).  Criterion K refers to 
information that the individual has trafficked in, sold, transferred, possessed, used or experimented with a drug 
or other controlled substance except as prescribed or administered by a physician or otherwise authorized by 
Federal law. 10 C.F.R. § 710.8 (k).    
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authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my decision that the 
individual=s access authorization should not be restored at this time because I cannot 
conclude that such a restoration would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific 
findings that I make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
The individual drank alcohol on the weekends while in high school, usually consuming six 
12-ounce beers on Friday and Saturday.  Ex. 7 at 2.  He also used peyote and mushrooms 
a few times, and smoked marijuana regularly.  Ex. 8 (PSI Tr.) at 40, 42, 85, 92.  By the time 
he graduated, he was smoking marijuana daily.  Id. at 40, 42.   In the fall of 1998, he 
enrolled in college.  Id. at 45.  During his first semester at college, he was intoxicated nearly 
every day.  He regularly drank ten 16-ounce beers during the day, and then in the evening 
consumed the same amount of beer in addition to four or five one-ounce shots of liquor. 
Report at 3.  He also tried hashish and cocaine during this time.  PSI Tr. at 85, 92.  One 
night in 1998, the individual had been out drinking with his brother and some friends.  They 
were riding in the individual’s car, and a policeman stopped the car for a traffic infraction.  
The officer found beer inside and arrested all of the occupants.  The individual was 18 
years old at the time and was charged with Minor in Possession of Alcohol.   He was 
ordered to perform community service, pay a fine, and attend a substance abuse class.   
PSI Tr. at 21-23.   
 
The individual flunked out of college after his first semester and, in January 1999, he 
enrolled in a college near his hometown.  Because he was living at home, he limited his 
alcohol consumption to six 12-ounce beers per weekend.   He continued to use marijuana 
daily.  Report at 5; PSI Tr. at 28-31, 49-51, 67-76.  By 2001, he had decreased his alcohol 
use to once or twice per month.  Report at 4.  That year, the individual was working for a 
local company.  PSI Tr. at 78.  He admitted that  during lunch hours, he and some of his 
colleagues would smoke marijuana.  In October 2001, the individual was riding in a car with 
some of those colleagues at lunch, and the police stopped the vehicle in the company 
parking lot.  The officer searched the car and found a small quantity of marijuana, which he 
confiscated.  The individual was cited for no insurance, no signal, and no seatbelt.  Ex. 4 at 
2; PSI Tr. at 18-20, 102-103.  A manager at the company observed the incident and the 
following day the company fired him.        
 
The individual continued using marijuana daily until October 2002, when he told his then 
fiancée that he would stop smoking marijuana.  Id.  at 28-31.  He married in 2003.  Id. at 
29.  Despite his promise, the individual used marijuana a few times in 2003 and 2004.  PSI 
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Tr. at 28.  However, in mid-2004, according to the individual, he stopped smoking 
marijuana completely.  Id. at 50, 79. 
 
In November 2004, the individual began working for the contractor.  Ex. 7 at 3.  The 
contractor requested a clearance for the individual and he completed a QNSP in August 
2005.   In the QNSP, he stated that: (1) he last used marijuana in October 2002; (2) he had 
never used any illegal drugs other than marijuana; (3) he had never purchased illegal 
drugs; (4) he had never been charged with or convicted of any offense related to alcohol or 
drugs; and (5) he had never attended any alcohol-related treatment or counseling in the 
previous seven years.  Ex. 7. 
 
In September 2006, the individual participated in a PSI.  Ex. 8.  During the PSI, he admitted 
that: (1) he used marijuana a couple of times in 2003 and 2004; (2) he used peyote, 
hashish, and cocaine in the past; (3) he purchased illegal drugs in the past; (4) he was 
charged with Minor in Possession of Alcohol in 1998; and (5) he had attended a court-
ordered substance abuse class led by a counselor after his arrest in 1998.  The individual 
agreed to a psychiatric evaluation conducted by a DOE consultant-psychiatrist.  PSI  Tr. at 
119.   
 
The DOE psychiatrist evaluated the individual in May 2007 and concluded that he had been 
a user of alcohol habitually to excess in the past and that he met the criteria for alcohol 
dependence, in sustained partial remission, and also for marijuana dependence, in 
sustained partial remission.  Ex. 10 (Report) at 17-20.  According to the psychiatrist, both 
are mental conditions which cause or may cause a significant defect in judgment or 
reliability.  The DOE psychiatrist also concluded that the individual did not show adequate 
evidence of rehabilitation or reformation from either diagnosis.  Id. 
 
In order to show adequate evidence of rehabilitation from alcohol dependence, the DOE 
psychiatrist recommended that the individual either: (1) attend Alcoholics Anonymous (AA) 
with a sponsor at least twice a week for a minimum of 100 hours in a year and abstain from 
alcohol for an additional year; or (2) complete a six-month alcohol treatment program and 
abstain for eighteen months after completion.  Id. at 18.  In order to demonstrate 
reformation from his alcohol problem, the DOE psychiatrist recommended that the 
individual abstain for three years, or abstain for two years if he attends one of the two 
rehabilitation programs described above.  Report at 18. 
 
As adequate evidence of rehabilitation from marijuana dependence, the DOE psychiatrist 
recommended that the individual attend 100 hours of Narcotics Anonymous, with a 
sponsor, twice a week for one year and abstain for one additional year, or (2) attend a 50 
hour program for six months and stay sober for an additional 18 months.  To demonstrate 
adequate evidence of reformation, the DOE psychiatrist recommended that he abstain from 
drugs for three years, or for two years if he does not attend any substance abuse program. 
 Report at 19-20. 
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B.  DOE=s Security Concerns 
 
The LSO invoked Criterion F because the individual presented inconsistent answers on his 
QNSP and during his PSI.  There are substantial security concerns in the case of an 
individual who is not forthcoming with security personnel.  “Conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillingness to comply with rules and regulation 
can raise questions about an individual’s reliability, trustworthiness and ability to protect 
classified information.”  See Attachment to Memorandum from Assistant to the President 
for National Security Affairs, “Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information,” at ¶ 15 (December 29, 2005) (Revised Adjudicative 
Guidelines).   
 
As for Criterion H, the LSO alleges, based on the opinion of the DOE psychiatrist, that the 
individual suffers from two conditions (marijuana dependence and alcohol dependence) 
that cause, or may cause a significant defect in his judgment or reliability.    Certain mental 
conditions such as these can impair judgment, reliability or trustworthiness.  See Revised 
Adjudicative Guidelines, Guideline I at ¶ 27.   
 
The diagnosis of alcohol dependence also raises a security concern under Criterion J, 
which  relates to excessive alcohol use.   ABecause the use of alcohol at the very least has 
the potential to impair a user=s judgment and reliability, individuals who use alcohol to 
excess may be susceptible to being coerced or exploited to reveal classified matters.  
These security concerns are indeed important and have been recognized by a number of 
Hearing Officers in similar cases.@  Personnel Security Hearing, OHA Case No. VSO-0417, 
28 DOE & 82,798 (2001), quoting Personnel Security Hearing, OHA Case No. VSA-0281, 
27 DOE & 83,030 at 86,644 (2000); see also Revised Adjudicative Guidelines at ¶ 21. 
 
Criterion K indicates a security concern relating to the individual’s admitted use and  
possession of illegal drugs.  Illegal drug use may cause an individual to act in a manner that 
is inconsistent with the best interests of national security while under the influence of such 
substances.  See Revised Adjudicative Guidelines at ¶ 24.  The individual’s admission of 
marijuana use and the psychiatric diagnosis of marijuana dependence validate the charges 
under Criterion K.  Report at 17; see Revised Adjudicative Guidelines at ¶ ¶ 25, 27, 28.  For 
the reasons above, I find that the LSO properly invoked Criterion F, H, J and K in this case.  
 
C.  Hearing Testimony 
 

1. The Individual’s Psychiatrist 
 

The individual presented the testimony of a psychiatrist who evaluated him during a two-
hour interview in June 2007.  Tr. at 99-130; see also Ind. Ex. 1.  The individual’s 
psychiatrist reviewed the report of the DOE psychiatrist, and agreed with her diagnosis that 
the individual met the criteria for alcohol dependence and for marijuana dependence.  Id. at 
101-102.  However, the individual’s psychiatrist argued that the DOE psychiatrist did not 
place enough emphasis on the “broader picture,” and emphasized that the substance 
abuse occurred when the individual was very young.  Id. at 104.   The individual is now an  
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adult and no longer engages in problem behaviors.  Id. at 102-104.  The psychiatrist 
testified that a diagnosis of alcohol dependence persists until full remission, which occurs 
after 12 months of abstinence.  Id. at 103.  Thus the individual, with only five months of 
abstinence,  is in partial remission.   As regards his alcohol use, the individual’s psychiatrist 
testified that alcohol was not a problem at that time, and did not interfere with his judgment, 
ability to work, or to get along with others.  Id. at 120.  He concluded that the individual was 
in sustained partial remission from alcohol dependence with a low risk of relapse at the time 
of the hearing, but with a moderate to high probability of relapse if he experiences any 
problems in his marriage or in his career.  Id. at 126-128.     
 
On the other hand, the individual’s psychiatrist found that the individual was in sustained 
full remission from marijuana dependence, having abstained since 2004.  According to the 
expert, the individual developed skills on his own to avoid marijuana, motivated by a good 
marriage and a good job. The individual’s psychiatrist found no indication that the problem 
would recur.  Id.  at 113.  
  

2. The Individual 
 
The individual discussed his high school years, and explained that drug and alcohol use 
was common in the town where he went to high school.  Id. at 150.  He testified that he 
stopped using marijuana before he started his job with the contractor, and that he sincerely 
desires to improve himself and to maintain his current lifestyle, with the help of his wife and 
family.  Id. at 155.     
 
According to the individual, he last consumed alcohol in July 2007 at a barbecue.  Id. at 
158.  He last used drugs (other than marijuana) in 1998 or 1999.  Id. at 159.  He testified 
that he flunked out of college in 1998 due to excessive alcohol use, but has been attending 
college level classes and is doing well.  Id. at 161.  He drank 10 shots of whiskey at a family 
celebration in May 2007 because he did not consider his alcohol consumption a problem.  
Id.  at 168, 179.  He maintained that it would be pointless for him to attend any alcohol 
treatment program because he is neither alcoholic nor alcohol dependent.  Id. at 157.  He 
testified that he cannot be blackmailed because his family knows about his substance 
abuse.  Id. at 177.   
 
The individual explained that he did not mention his 2004 marijuana use on his QNSP 
because he had only used marijuana a couple of times in 2004.  Id. at 172.  He also 
testified that someone in the LSO advised him that he could disclose everything at the PSI. 
  

3.  Other Witnesses 
 

Two friends of the individual testified about how the individual had changed his life after 
graduating from high school.  Id. at 53-83.  They met the individual in high school, and 
described him as a young man who used marijuana and alcohol regularly, as did most of 
the students in their small, rural high school.  Id. at 58, 82.  They both said that the 
individual had always been honest, trustworthy and dependable and that he matured very 
much over the years, especially since he married.  They testified that they had not seen 
him drink alcohol since July 2007, and that they had not seen him use marijuana or 
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associate with drug users since he graduated from high school.  The witnesses maintained 
that the individual’s personality is the same, but that his activities have changed.  Id. at 66. 
The individual’s wife testified that she met the individual in 2000 and married him in 2003.  
Tr. at 130-147.   She knew that he smoked marijuana, and asked him not to use drugs 
around her because she does not approve of drug use.   She drinks alcohol, but not often.  
She last saw the individual drink alcohol in July 2007, five months prior to the hearing.      
 
Three colleagues testified and all spoke highly of the individual and his work ethic, maturity 
and responsibility.  They had all seen him drink responsibly at social events and had never 
seen him intoxicated.  Tr. at 15-19, 29-30, 38-42, 89-90.  They last saw him consume 
alcohol in July 2007 at a barbecue given by one of the witnesses. They described him as 
very honest, even about his past drug and alcohol use.  Id. at 20, 31, 44, 50, 94.  They 
testified that they would be aware if the individual was using drugs now.   Id. at 32, 94-95.  
One witness confirmed that the individual experienced some confusion on completing his 
QNSP.  Id. at 49-50.   
 

4. The DOE Psychiatrist 
 

The DOE psychiatrist was present during the entire hearing and heard the testimony of all 
witnesses.  She reaffirmed her original diagnoses of alcohol dependence and marijuana 
dependence.  Id. at 187.   After listening to the testimony, she concluded that the individual 
is still alcohol dependent, but is now in early full remission because he had five months of 
abstinence.  Id. at 210.  If he continues to abstain, he will achieve sustained full remission 
(12 months of abstinence) in July 2008.  Id.  She argued that without a sustained period of 
abstinence, the individual is at high to moderate risk of relapse.  Id. at 193.  The DOE 
psychiatrist emphasized that even the individual’s psychiatrist agreed that the individual  
faces a moderate to high risk of relapse if any stressors appear in his life.  Id. at 194.  She 
voiced concern that the individual is at risk of relapse because he does not understand the 
disease of alcohol dependence and does not understand why he needs treatment.  Id. at 
209.  According to the DOE psychiatrist, someone with a good understanding of the 
disease lowers their risk of relapse because they understand “the full picture” of the 
disease.  Id. at 209.   
 
The DOE psychiatrist reflected on the testimony of the witnesses that the individual had not 
used marijuana since 2004.  She found the testimony credible, and concluded that the 
individual presented adequate evidence of reformation from marijuana dependence 
because he has been in sustained full remission from that diagnosis for over three years.  
Id. at 209. 
 

D. Mitigating Evidence 
 

1.  Criterion J - Alcohol Use 
 
In a Part 710 proceeding, the Hearing Officer gives great deference to the expert opinions 
of mental health professionals regarding rehabilitation or reformation.  See Personnel 
Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 (2001).  In this case, both 
psychiatrists agreed that the individual was accurately diagnosed with alcohol dependence. 
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The individual’s psychiatrist testified that even though the individual is in sustained partial 
remission because he last consumed alcohol five months ago, his current behavior 
presents a low risk of relapse.  The DOE psychiatrist, on the other hand, argued that the 
individual has not shown adequate evidence of rehabilitation or reformation from alcohol 
dependence because he has only been abstinent for five months and because he has not 
had any alcohol treatment.   After careful review of the record, I agree with the conclusion 
of the DOE psychiatrist. 
 
Although I find that the individual and his witnesses presented credible testimony of the 
individual’s abstinence, I cannot conclude that the individual has mitigated the security 
concerns surrounding his alcohol dependence. First, five months of abstinence is 
insufficient to demonstrate that his behavior has changed.  Even the individual’s expert 
testified that a minimum of one year of abstinence is necessary for full remission of alcohol 
dependence.  See Personnel Security Hearing, OHA Case No. TSO-0354, 29 DOE 
¶ 82,956 (2006) (four months abstinence insufficient to demonstrate sobriety when experts 
recommend at least one year of sobriety for reformation of alcohol dependence).  Second, 
he denies that he is alcohol dependent, even though two psychiatrists have diagnosed him 
as such.  This level of denial impedes his understanding of alcohol dependence, and could 
prevent him from avoiding a relapse in the future.  See Personnel Security Hearing, OHA 
Case No. TSO-0430, 29 DOE ¶ 83,016 (2007) (stating that an alcohol dependent individual 
in denial about his condition cannot address problem of dependence).  Finally, he has not 
had any alcohol treatment or education, and does not believe it would help him. Personnel 
Security Hearing, OHA Case No. TSO-0430, 29 DOE ¶ 83,016 (2007) (finding that 
individual who exhibited denial and failed to participate in treatment program had not 
reformed).  I agree with the DOE psychiatrist that this attitude contributes to a risk of 
relapse that is unacceptably high.  Personnel Security Hearing, OHA Case No. TSO-0257 
29 DOE ¶ 82,950 at 86,476 (2006) (finding that individual who “underestimat[ed] the 
tenacity of his alcohol dependence” did not demonstrate adequate evidence of 
rehabilitation or reformation). The individual’s psychiatrist noted that his risk of relapse is 
low as long as stressors in his life remain the same.  However, there is no guarantee that 
the individual will not encounter problems in life that could cause him, without the lessons 
learned from alcohol treatment, to relapse. Therefore, I find that the individual has not 
mitigated the security concerns of Criterion J.   
 
 2.  Criterion K - Use of Marijuana 
 
In this case, both psychiatrists agreed that the individual met the diagnostic criteria for 
marijuana dependence.  They also found the individual to be credible when he described 
how he had stopped using marijuana in 2004.  Both professionals agreed that he is 
currently in full remission and now shows adequate evidence of reformation from the 
diagnosis of marijuana dependence.  I find that the individual has demonstrated his intent 
not to abuse drugs in the future.  I further find that there is no evidence in the record that he 
has used drugs since 2004.  Therefore, based on the above and a review of the record, I 
find that the individual has mitigated the Criterion K security concerns related to his 
marijuana use.  See Revised Adjudicative Guidelines at ¶ 26.   
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3. Criterion H – Illness or Mental Condition 
 
The DOE psychiatrist found that marijuana dependence and alcohol dependence were 
illnesses that cause or could cause a significant defect in the individual’s judgment and 
reliability.  However, at the conclusion of the hearing, the DOE psychiatrist found that the 
individual provided adequate evidence of reformation from marijuana dependence.  Thus, I 
conclude that the individual has mitigated the Criterion H concern related to the diagnosis 
of marijuana dependence.  However, because the individual has not presented adequate 
evidence of rehabilitation or reformation from alcohol dependence, the Criterion H concern 
related to his alcohol dependence still exists and has not been mitigated. 
 

4.  Criterion F - Falsification 
 
The LSO set forth five instances of inconsistent answers during the application process.  
See, supra, § II. A.  Cases involving verified falsifications require the Hearing Officer to look 
at the statements of the individual, the facts surrounding the falsification and the 
individual’s subsequent actions in order to assess whether a person has rehabilitated 
himself from the falsehood and whether granting the security clearance would pose a threat 
to national security.  See Personnel Security Hearing, Case No. VSO-0440, 28 DOE ¶ 
82,807 (2001) (affirmed by OSA, 2001).  The key issue is whether the individual has 
brought forth evidence in the record to demonstrate that he can be trusted to be 
consistently honest with the DOE.  See Personnel Security Hearing, Case No. VSO-0442, 
28 DOE ¶ 82,815 (2001) (affirmed by OSA, 2001). 
 
There are factors in the record that mitigate some of the security concerns of Criterion F.   
All witnesses considered the individual to be a mature, trustworthy and reliable person.  He 
was a credible witness who was very honest and straightforward about his past behavior, 
and remorseful of the conduct that led DOE to question his judgment and honesty.  He 
maintains that he received improper advice from someone in the LSO who told him that he 
could disclose all of his derogatory information during the PSI, which he did.  The individual 
did not disclose his 1998 arrest on the QNSP because the jurisdiction where he was 
arrested had no record of the incident.  PSI Tr. at 34.  See Personnel Security Hearing, 
Case No. TSO-0443, 29 DOE ¶ 83,069 at 87,070 (2007) (falsification on QNSP partially 
mitigated because individual believed his juvenile court record was stricken).  Thus, I 
conclude that there was some honest confusion on the part of the individual about how to 
complete the QNSP.  In addition, because the individual has discussed his drug and 
alcohol use with family and friends, I find that the individual is not vulnerable to exploitation, 
manipulation or duress.  Based on the credible testimony of the individual and his 
witnesses, and the evidence in the record of the positive reformation of his behavior, I find 
that the unusual conduct is not likely to recur.  See Revised Adjudicative Guidelines, ¶ 17 
(b), (d). 
 
Notwithstanding the above, I cannot find that the individual has completely mitigated the 
security concern regarding his omissions.  The individual deliberately omitted information 
about some of his earlier drug use because he did not take it seriously, calling it “kid stuff.” 
PSI Tr. at 112.  He did not credibly explain his failure to disclose other drug-related activity, 
such as his use of cocaine and hash, his purchases of marijuana, and his post-2002 use of 
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marijuana, that occurred within the last seven years. 2   Id. at 80.  He testified that he did 
not disclose his 2003 and 2004 marijuana use on the QNSP because it was minimal.  Tr. at 
172.  Therefore, even though he disclosed all of his drug use during the September 2006 
PSI, the individual had maintained this falsification since August 2005.  Further, there is no 
indication in the record that he would have volunteered the truth, absent the PSI.  
Therefore, I find that, because these omissions occurred fairly recently, more time is 
needed to demonstrate a pattern of truthfulness.   See Personnel Security Hearing, OHA 
Case No. TSO-0375, 29 DOE ¶ 83,026 at 86,852 (2007) (finding of no mitigation of 
Criterion F security concerns because individual did not voluntarily correct the falsification 
and falsification was recent). 
 

III. Conclusion 
 
After evaluating the evidence in this case, I find that the individual has mitigated the 
security concerns of Criterion K, and that portion of the Criterion H concern that relates to 
marijuana dependence.  10 C.F.R. ' 710.8 (h), (k).  However, he has not presented 
sufficient evidence to mitigate the concerns that caused DOE to invoke Criteria F and J.  
Thus, in view of the unresolved concerns of Criteria F and J and the unresolved Criterion H 
concerns relating to alcohol dependence, and the entire record before me, I cannot 
conclude that granting the individual=s access authorization would not endanger the 
common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual’s access authorization should not be granted at this 
time.  Any party may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 1, 2008 
 
 

 
 
 

 
 

 

                                                 
2 During the PSI, the personnel security specialist reminded the individual that a cover letter to the QNSP 
directed him to disclose events within the past 10 years.  PSI Tr. at 33.  The individual agreed.  Id.  However, 
because that letter is not in the record, I base my findings on the seven-year timeframe set forth in the QNSP 
itself.  See Ex. 7.   
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Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 30, 2007

Case Number: TSO-0561

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should not be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor (the DOE Contractor) and has possessed a DOE access
authorization continuously since the mid-1980's.  In 1980, 1984,
1991 and 2005, the DOE conducted personnel security interviews
(PSI’s) with the individual concerning adverse financial
information. In an incident report received in August 2006, the
individual reported that he filed for Chapter 13 Bankruptcy in
May 2006.  DOE Hearing Exhibit 18.  The DOE conducted an additional
PSI with the individual in November 2006.  Based on its concerns
with the individual’s continuing financial problems, the DOE
suspended his access authorization. 

In August 2007, the Manager of the DOE area office where the
individual is employed (the Manager) issued a Notification Letter
to the individual.  The Notification Letter indicates a security
concern under Section 710.8(l) (Criterion L) of the regulations
governing eligibility for access to classified material.
Criterion L concerns information that an individual has engaged in
unusual conduct or is subject to any circumstances which tend to
show that the individual is not honest, reliable, or trustworthy;
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or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may
cause the individual to act contrary to the best interests of the
national security. 

With respect to Criterion L, the Notification Letter refers to the
following derogatory information that raises concerns about the
individual’s inability to manage his finances: 

1.  At a 1980 personnel security interview (PSI), the
individual stated that he had been late with the payment
of some of his debts and, in three or four cases,
judgments were filed against him.  However, he stated
that he foresaw no future financial problems.

2.  At a 1984 PSI, the individual acknowledged a
financial judgment against him for $1,200 and indicated
that, on occasion, he had been late with his monthly
debts.  He stated that he never intentionally lives
beyond his means, and always paid his debts to the best
of his ability.

3.  At a 1991 PSI, the individual admitted that in 1989
he was arrested and charged with writing two bad checks
for $25 each.  He knew the checks had not cleared prior
to closing the accounts.  He also admitted that in
October 1988, he filed for Chapter 13 Bankruptcy in the
amount of $24,000.  He indicated that his financial
problems were a result of a change in his pay period
structure, lack of overtime, overextending and obtaining
easy credit.  He indicated that since filing for
bankruptcy, he did not have charge accounts or use credit
cards.  If he saw something he wanted, he saved money and
paid cash.  He indicated that he did not anticipate
financial problems in the future and felt that he had
learned his lesson.  

4.  In 1998, the individual informed the DOE that on
November 4, 1997, he filed for bankruptcy in the amount
of $79,080.51.  He indicated that it was necessary to
file for bankruptcy because of his change in salary, his
being unable to work, and not budgeting.

5.  At a June 2005 PSI concerning his finances, the
individual admitted that he was past due on his mortgage
payment.  He admitted that he owed $3,000 on a charged-
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off account, the result of a vehicle loan that he co-
signed with his wife.  She later voluntarily surrendered
the vehicle.  Furthermore, he admitted that he had an
outstanding account in the amount of $1,049, which was
for a security system installed in his home.  He admitted
that he had gotten behind on his financial obligations as
a result of helping his children pay their bills.  After
he was strongly advised that further financial problems
could result in the loss of his DOE security clearance,
he stated that he understood the DOE’s concerns and the
repercussions if he experienced additional financial
problems.

6.  Despite the assurances provided at the 2005 PSI, at
a November 2006 PSI, the individual admitted that, in May
2006, he filed for Chapter 13 Bankruptcy in the amount of
$60,000.  He admitted that approximately $10,000 was
credit card debt.  He indicated that he filed for
bankruptcy because he wanted to have his debt paid off in
time for his retirement, which will be in about four
years.  At the 2006 PSI, he admitted that his 1988
bankruptcy was the result of poor money management and
that his 1997 bankruptcy was the result of poor money
management and excessive spending.

See Enclosure 1 to August 2007 Notification Letter.

The individual requested a hearing to respond to the security
concerns raised in the Notification Letter.  In a December 20,
2007, response to the Notification Letter, the individual’s counsel
admitted that the individual has struggled over time with money
management.  However, he asserted that the individual intended to
demonstrate that the individual’s most recent financial
difficulties can be attributed to family emergencies and personal
ill health that were largely outside of his control, and that he
appears likely to favorably resolve his Chapter 13 Bankruptcy.  See
Individual’s Response at 2.  

Prior to the hearing, the individual submitted an updated credit
report which was reviewed by the DOE security specialist who
conducted the individual’s November 2006 PSI.  She commented that
the report indicates that the individual opened three credit
accounts between April and June 2006, when he filed for his Chapter
13 Bankruptcy.  She stated that this pattern of activity concerns
the DOE.  She also stated that the credit report indicates that the
individual’s automobile loan was reaffirmed during the bankruptcy
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and is now 120 days late, indicating that he is still having
difficulties meeting this financial obligation.  January 14, 2008
email of the DOE security specialist.  

The hearing was convened in January 2008 (hereinafter the
“Hearing”), and the testimony focused on the individual’s efforts
to demonstrate that he has not acted irresponsibly in the recent
past with respect to his family’s finances, and that his current
financial situation is sufficiently stable to mitigate the DOE’s
Criterion L concerns. 

II.  HEARING TESTIMONY  

At the Hearing, I received testimony from four persons.  The
individual, who was represented by counsel, testified and presented
the testimony of his wife, his son, and a senior official at the
individual’s place of employment.

A.  The Individual

The individual testified that he has been employed by DOE
contractors since 1985 and that, since 1999, he has worked in a
position that has greatly reduced his opportunities to earn
overtime pay.  Hearing Transcript (TR) at 112-115. 

The individual testified that his 2006 Chapter 13 Bankruptcy
resulted from his health problems and his efforts to help his
family.  TR at 116-117.  He stated that in 2005-2006, he was on
sick leave for several months due to problems with blood pressure,
diabetes and sleep apnea, and that during this period he received
no overtime pay and no shift premiums.  TR at 117-120.

The individual indicated that for a period in 2004, his daughter
and her two children were living in his house, and that he was
supporting them.  He stated that in March or April 2005, his son
and his eight children moved into the house for several months,
after his son became unemployed and lost his house.  The individual
stated that the financial strain of these additional expenses led
him to take out short term loans in an unsuccessful effort to avoid
bankruptcy.  TR at 121-124, 174.

The individual testified that his current Chapter 13 Bankruptcy
involves a one hundred percent pay-back to his creditors over four
years.  He stated that the payments would be finished in June 2010.
TR at 125-126.  He testified that his car payment is covered by the
bankruptcy, but that his wife currently makes payments on her car
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using the money that she earns from her part-time job.  TR at 136-
137.  He stated that since June 2006, he has not sought to obtain
a credit card or a loan because that is prohibited by the
bankruptcy law.  TR at 128.

With respect to his current financial condition, the individual
testified that his children and his grandchildren currently are
living in their own residences, and are supporting themselves.  TR
at 128-129.  He stated that his children continue to come to him
when they experience a financial emergency.  TR at 176.  He stated
that he belongs to a fraternal organization with annual fees that
total about $150, and that he intends to save in advance for the
travel he undertakes with this organization, rather than continuing
his past practice of borrowing money for the trips.  TR at 165-166.
He stated that his wife will need to have an operation on her arm,
and that she has problems with her legs, but that her medical
treatment is covered by his insurance.  TR at 144-145.    

With regard to his monthly expenses, the individual stated that his
salary allows him to meet his regular monthly expenses and his
bankruptcy payments, but that he has not been able to put aside any
savings for emergencies.  He stated that his car needs some repairs
and that he intends to start putting some money aside for the
repairs.  He testified that his house requires ongoing roofing
repairs and painting, and that he had to put in four new windows
last summer.  TR at 165-167. 

B.  The Individual’s Wife

The individual’s wife confirmed that their 2006 Chapter 13
Bankruptcy resulted from family obligations and her husband’s
illness in 2005.  TR at 23-26.  She testified that she and her
husband got in a financial bind because he was not making as much,
and they were spending a lot to help their children and
grandchildren.  TR at 29-30.  She stated that in 2005, she and her
husband supported her son and his nine children.  She stated that
until two months ago, her daughter and her three children were
again living with them.  TR at 28-29.  She stated that her son is
now self-supporting, and that her daughter receives public
assistance because she has been recovering from surgery.  Her
daughter also receives child support, and earns some income as a
telemarketer.  TR at 41-43, 47-52.

The individual’s wife testified that since October/November 2007,
things have been stable financially for her husband and herself.
She stated that she is working one day a week, and using the money



- 6 -

for her car payment and as a personal allowance.  She stated that
she collaborated with her husband and his attorney to draw up the
family budget that was submitted in this proceeding.  TR at 31-36.
She stated that all of their bills are current at this time, but
that they have no savings, and that all of the monthly income in
excess of budgeted expenses is being used to pay extra bills.  TR
at 43.
  
C.  The Individual’s Son

The individual’s son testified that he and his nine children lived
with his parents in 2005 after he became unemployed and lost his
house.  He stated that he moved his family back into his own house
in 2006.  He stated that he currently is meeting his family
expenses, but that his job provides no health benefits.  He stated
that in the last year, his father has given him two or three
thousand dollars to pay emergency expenses.  TR at 88-103.

D.  The Senior Official at the Individual’s Workplace

The senior official stated that he has worked with the individual
for several years, both as a co-worker and as a supervisor.  TR at
56-58.  He described the individual as an up-front, honest and
reliable employee who is diligent in performing his work and has
had no disciplinary actions over the years.  TR at 58-59.  He
confirmed that the individual missed two or three months of work
due to health problems “a few years ago.”  He stated that the
individual received his full pay during these periods of illness,
because pay is reduced only after six months of paid sick leave has
been used.  TR at 75.  He stated that since the individual assumed
his current position, his overtime pay has comprised about five to
ten percent of his total salary.  Tr at 86.

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a
criminal case, in which the burden is on the government to prove
the defendant guilty beyond a reasonable doubt.  In this type of
case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
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and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting
or restoring of a security clearance.  See  Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the
interests of national security test" for the granting of security
clearances indicates "that security determinations should err, if
they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS

There is a very serious security concern associated with an
individual who has engaged in conduct showing a pattern of
financial irresponsibility.  See Personnel Security Hearing (Case
No. VSO-0073), 25 DOE ¶ 82,794 (1996).  I find that such a pattern
exists in the present case, where it is undisputed that the
individual accrued extensive debts that required him to enter
Chapter 13 Bankruptcy proceedings in 1988, 1997 and 2006.  As
discussed below, I find that the individual has not fully resolved
the security concerns arising from his current Chapter 13
Bankruptcy, and from his past failures to meet his financial
obligations.

I find that the record in this proceeding indicates that the
individual has made insufficient progress in managing his finances
since his 2006 Chapter 13 Bankruptcy filing.  The individual
testified that he is less than half way through a four-year
repayment program for approximately $60,000 in debts covered by the
bankruptcy.  Although he submitted financial statements indicating
that he is meeting his current mortgage and utility payments, the
DOE security specialist commented in her January 2008 email that
the individual’s current credit report indicates that he has fallen
behind on some car payments.  The individual testified that his
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1/ The “Adjudicative Guidelines Approved by the President in
Accordance With the Provisions of Executive Order 12968”, were
originally published as an appendix to Subpart A of the Part 710
regulations at 66 Fed. Reg. 47061 (September 11, 2001).  See
Adjudicative Guidelines for Determining Eligibility for Access to
Classified Information, Guideline F, Paragraph 20, at
http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf
(December 29, 2005).

wife uses this car and makes the payments on it.  However, he is
responsible for ensuring that all of the payment accounts appearing
on his credit report remain current.  Thus, these late payments
constitute a continuing concern for the DOE. 

Further, at this time, the individual’s monthly expenses do not
leave him with sufficient funds to pay for significant repair
bills, medical bills, or other emergencies that are likely to arise
in the future.  His wife testified that as of January 2008, they
had no savings and were using all of their monthly income to pay
bills.

The individual contended at the Hearing that the DOE’s concerns
about financial irresponsibility should be mitigated by evidence
that his 2006 Chapter 13 Bankruptcy resulted from extraordinary
financial stresses suffered by the individual and his family in
2004 and 2005.  He refers to the recently issued revision of the
DOE’s Adjudicative Guidelines, which provides that a factor
supporting mitigation of security concerns raised by an
individual’s financial problem is a showing that the problem was
caused by conditions such as an unexpected medical emergency that
were largely beyond a person’s control. 1/    

While the individual asserts that his lengthy illnesses in 2005 had
a severe impact on his earnings, he has not documented this
assertion.  The testimony of the senior official at his place of
employment indicates that the individual would have received full
pay for up to six months of sick leave in 2005.  The individual has
not shown that he incurred more than six months of leave in that
year.  The senior official also estimated that the individual
currently earns only five to ten percent of his salary through
overtime pay.  This agrees with the individual’s testimony that he
has had little opportunity to earn overtime pay since 1999.  While
the individual may have lost a small amount of overtime pay and
shift pay as a result of being absent from the workplace, the
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individual has not demonstrated that reduced earnings due to
illness were a significant factor leading to his 2006 Chapter 13
Bankruptcy.

The testimony of the individual, his wife, and his son indicates
that the individual provided a substantial amount of financial
support to his adult son and daughter and to his grandchildren in
2004, 2005 and 2006.  Providing assistance to adult children and
their families who are in financial distress, although laudable, is
not sufficient in itself to mitigate the DOE’s concerns about
financial irresponsibility.  A showing of family financial
emergency must be coupled with other factors supporting mitigation.
These other factors include showings that (1) the individual acted
responsibly under the circumstances when dealing with the financial
emergency; (2) there are clear indications that the individual’s
financial problem is being resolved or is under control; and (3)
the individual has initiated a good faith effort to repay overdue
creditors or otherwise resolve his debts.  Adjudicative Guidelines,
Guideline F, 20(c), (d) and (e).  

The individual has initiated a good faith effort to repay his
debtors.  Nevertheless, as discussed above, the individual is less
than halfway through a four-year bankruptcy repayment plan that
significantly reduces his income for purposes of paying current
expenses.  While there is some indication that he can meet the
basic monthly expenses incurred by himself and his wife, his
current credit report indicates that he is behind in paying his car
loan.  Moreover, he admits that he has no savings to pay for
unforeseen expenses and emergencies.  He also states that he
remains committed to helping his children and grandchildren if they
need emergency assistance.  I therefore am not convinced that his
financial problems currently are under control, and that he will
act responsibly in the future.  Under these circumstances, I find
that he has not met the Adjudicative Guidelines criteria for
mitigating a financial problem.  

Finally, once there is a long pattern of financial
irresponsibility, an individual must demonstrate a sustained, new
pattern of financial responsibility sufficient to demonstrate that
a recurrence of the past pattern is unlikely.  See, e.g., Personnel
Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,699
(1996).  In the present case, the individual clearly has a 27-year
history of legal difficulties involving finances, including three
Chapter 13 Bankruptcies.  As discussed above, the individual’s
current plan to repay his debts through a Chapter 13 Bankruptcy
will not be completed until June 2010, and his family budget
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indicates that, during this period, he will remain in a precarious
financial condition with no savings and little income available to
pay emergency expenses.  Under these circumstances, I find that the
individual has not established a pattern of financial
responsibility. 

V. CONCLUSION

For the reasons set forth above, I find that the individual has not
resolved the Criterion L concerns.  It is therefore my conclusion
that the individual’s access authorization should not be restored.
The individual may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: March 12, 2008
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This Decision concerns the eligibility of  XXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations 
set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual’s access authorization should not be granted at this time.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires him to hold a security clearance.  In July 2006, the individual submitted a request 
for a security clearance and shortly thereafter, the Office of Personnel Management (OPM) 
began an investigation into the individual’s background.  In order to resolve questions 
arising from the OPM investigation, the local DOE security office (LSO) conducted a 
Personnel Security Interview (PSI or Exhibit (Ex. 11)) with the individual in March 2007.  
The PSI did not resolve the concern and the LSO referred the individual to a DOE 
consultant-psychiatrist (DOE psychiatrist) for a psychiatric examination.  The DOE 
psychiatrist examined the individual in May 2007 and memorialized her findings in a report 
(Psychiatric Report or Exhibit (Ex. 6)).  Based on her findings, the DOE psychiatrist did not 
diagnose the individual as having an alcohol disorder; however, she did conclude that the 
individual had a recent problem with using alcohol habitually to excess and had not shown 
adequate evidence of reformation.   
 
On September 4, 2007, the LSO sent a letter (Notification Letter) advising the individual that 
it possessed reliable information that created a substantial doubt regarding his eligibility to 
hold a security clearance.  In an attachment to the Notification Letter, the LSO explained that 
the derogatory information fell within the purview of two potentially disqualifying criteria 
set  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access 
to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 
710.5(a).   
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forth in the security regulations at 10 C.F.R. § 710.8, subsections (j) and (l) (hereinafter 
referred to as Criteria J and L, respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 
710 regulations by requesting an administrative review hearing.  On November 2, 2007, the 
Director of the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in 
this case.  At the hearing, four witnesses testified.  The DOE psychiatrist testified on behalf 
of the agency.  The individual testified on his own behalf and also elected to call his brother 
and his colleague as witnesses.  In addition to the testimonial evidence, the DOE submitted 
15 exhibits into the record; the individual submitted none.  The transcript taken at the 
hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by the 
DOE counsel during this proceeding constitute exhibits to the hearing transcript and shall be 
cited as “Ex.”   
 

II. Analysis 
 

The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual’s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) 
(“clearly consistent with the national interest” standard for the granting of security 
clearances indicates “that security determinations should err, if they must, on the side of 
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in 
this matter.  In resolving the question of the individual’s eligibility for access authorization, I 
have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include 
knowledgeable participation; the frequency and recency of the conduct; the age and maturity 
of the individual at the time of the conduct; the voluntariness of the participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes;  
the  

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has 
been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse.” 10 C.F.R. § 710.8(j).  Criterion L relates to information that a person “[e]ngaged in any usual 
conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security.  Such conduct or circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which DOE 
previously relied to favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l). 
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motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should not 
be granted at this time because I cannot conclude that granting the access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of 
this determination are discussed below. 
 
A.  Findings of Fact 
 
The individual is a 19-year old male who had his first drink of alcohol at the age of six or 
seven.  Ex. 11 at 14-15.  During his childhood, the individual’s father would provide alcohol, 
approximately one–half of a 12-ounce beer, as a reward for good behavior.  Id. at 16.  By the 
time the individual was fifteen or sixteen years of age, his father gave him a whole beer to 
drink.  Id. at 17.  Although he was underage, his father continued to give him a beer on 
special occasions, maybe once or twice a month, until the individual became 18 years old.  
Id. at 18.  
 
Additionally, the individual admitted to consuming alcohol to excess in March 2006 while 
he was a senior in high school.  Id. at 58.  The individual began “experimenting” while he 
was alone in his room.  Id. at 60.  He recalled drinking one-third of a bottle of vodka, which 
he equates to eight to ten shots of alcohol.  Id.  He admitted that his intention was to stop 
drinking at around five shots, but his judgment failed him after three shots of alcohol.  Id.  
According to the individual, he vomited and experienced a blackout as a result of his alcohol 
consumption.  Id. at 61; 72.  He further admitted to coming to work with a hangover and 
stated that he continued to drink while alone in the house.  Id. at 65-66.   
 
In March or April of 2006, the individual moved out of his parent’s home.  Id. at 19.  The 
individual was seventeen years old at this time.  Id. at 21. Sometime between April and May 
of 2006, the individual went to a party where he consumed two beers within fifteen minutes. 
 Id. at 22.  His alcohol consumption increased and he began attending parties twice a month. 
 Id. at 27.  He consumed two to four drinks of alcohol (two beers and two shots of hard 
liquor) at each of those parties.  Id.  He continued drinking alcohol at parties until he 
graduated from high school, sometime in May of 2006.  Id.  After graduation from high 
school, the individual began drinking one or two shots of alcohol, along with one or two 
beers, within an hour.  Id. at 28.   
 
The night of the individual’s eighteenth birthday, he attended a party where he consumed ten 
alcoholic drinks (five beers and five shots). Id. at 38.  The individual admitted that he felt 
“hung-over” and “intoxicated.”  Id. at 40.  The individual then decided that he had a “bad 
experience” at the party and immediately stopped drinking.  Id. at 41.  He felt that he drank 
“too much” and that drinking alcohol was no longer “enjoyable.”  Id.  The individual stated 
that drinking alcohol was fun while he was younger, because underage drinking is illegal 
behavior.  Id.  In July 2006, the individual submitted a request for a security clearance and 
shortly thereafter OPM began an investigation into the individual’s background.   
 
The individual stopped drinking alcohol after the birthday party but resumed his 
consumption  
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of alcohol in August of 2006, while hanging out with his 23-year old brother and his friends. 
 Id. at 43.  The individual drank very little until he moved in with his brother in late 
September 2006.  Id. at 50.  While living with his brother, the individual had access to 
alcohol around the house.  Id. at 52.  According to the individual, while living with his 
brother, he gave his brother money to buy him alcohol.  Id. at 64.  The individual asserted 
that his brother is aware of the penalties associated with buying alcohol for an underage 
individual, but that his brother didn’t care.  Id.   
 
From September 2006 until March 2007, the individual admitted to consuming alcohol 
almost daily.  Id. at 52-53.  On average, the individual consumed one or two beers daily, 
along with one or two one-ounce shots of whisky or vodka.  Id.  In addition, the individual 
admitted to being intoxicated four times in February 2007, only one month prior to his PSI.  
Id. at 57.   
   
In order to resolve questions arising from the OPM investigation, the LSO conducted a PSI 
with the individual in March 2007.  During the March 2007 PSI, the individual indicated that 
he did not intend to drink alcohol in the future.  Id. at 71.  However, based on the 
individual’s account of his daily alcohol consumption, the LSO recommended that the 
individual be referred to a DOE psychiatrist for a psychiatric examination.  Id. at 101.   
 
The DOE psychiatrist examined the individual in May 2007.  Ex. 6 at 1.  At the beginning of 
his evaluation, the individual told the DOE psychiatrist that he stopped drinking in March 
2007, after his PSI.  Id. at 5.  However, the individual later stated that he consumed alcohol 
with his parents three weeks prior to the May 2007 psychiatric evaluation.  Id. at 7.  When 
asked to explain, the individual stated that he meant that he would no longer engage in 
illegal alcohol consumption.  Id.  He continued that it is lawful in his state for a person under 
the age of 21 to consume alcohol, if the alcohol is provided by a parent.  Id. at 5; Ex.13.  
Thus, the individual stated that after his March 2007 PSI, he limited his alcohol consumption 
to one drink with his parents.  Id. at 8.   
 
The DOE psychiatrist requested that the individual submit to a test that would determine if 
he consumed alcohol within the previous week.  Id. at 9.  Initially, the individual agreed to 
submit to the testing.  Id.  The individual later remembered that he may have consumed an 
O’Doul’s3 within the previous week and no longer wished to submit to the testing.  Id.         
 
Based on her findings, the psychiatrist made no diagnosis; however, she concluded that the 
individual had a recent problem with using alcohol habitually to excess.  Id. at 12.  The DOE 
psychiatrist could not make a diagnosis because there had not been any psychosocial legal 
consequences of the individual’s drinking, such as operating a motor vehicle under the 
influence of alcohol or an alcohol related arrest.  Tr. at 84.  The DOE psychiatrist further 
concluded that although there are no rehabilitation guidelines for a habitual user of alcohol to 
excess, the individual has not shown adequate evidence of reformation from his alcohol 
problem.  Ex. 6 at 12.  In order to demonstrate reformation from his use of alcohol habitually 
to excess, the DOE psychiatrist recommended in her report that the individual either: (1) 
attend a professionally-led substance abuse education program for a minimum of 48 hours    

                                                 
3 O’Doul’s is a premium, non-alcoholic malt beverage.  According to the DOE psychiatrist, O’Doul’s may 
contain a minimal trace of alcohol.  Tr. at 81. 
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and demonstrate total abstinence from alcohol for at least six months; or (2) demonstrate one 
year of total abstinence, as supported by random testing.  Id. at 12-13.   
   
In August 2007, the individual was attending a party where the police had been called due to 
underage drinking.  He received a citation for a minor in possession of alcohol, in violation 
of a city ordinance.  Ex. 9; Tr. at 46-50.   

 
B.  DOE’s Security Concerns 
 
As previously noted, the LSO cites Criteria J and L in the Notification Letter.  With regard to 
Criterion J, the LSO relies on the DOE psychiatrist’s opinion that the individual had a recent 
problem with using alcohol habitually to excess and had not shown adequate evidence of 
reformation.  Ex. 6 at 12-13.  In support of its position, the DOE cites several facts : (1) 
despite knowing it is illegal to consume alcohol while under the age of 21, the individual 
consumed alcohol regularly from March 2006, when he was 17 years old, until the PSI 
conducted on March 5, 2007, when he was 18 years old; (2) by his own admission, in 
February 2007, the individual consumed alcohol almost daily and drank to the point of 
intoxication once a week; (3) between March 2006 and July 2006, the individual consumed 
alcohol to the point of intoxication two times per month; and (4) the individual admitted to 
experiencing a blackout upon consuming eight to ten shots of vodka.  As for Criterion L, the 
LSO refers to inconsistent statements that the individual allegedly made to the DOE 
psychiatrist in May 2007, and to the Personnel Security Specialist in March 2007, regarding 
his intention to refrain from drinking while he is underage.  Ex. 6 at 7-8; Ex. 11 at 71.  Also, 
after stating during his psychological evaluation that his last drink of alcohol was three 
weeks prior to the evaluation, the individual refused to submit to a test that determined 
alcohol consumption within the past week, stating that he remembered that he had consumed 
a non-alcoholic beverage.   
  
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s alcohol use under Criteria J and L.  As for Criterion J, the 
excessive consumption of alcohol is a security concern because that behavior can lead to the 
exercise of questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness.  See Guideline G of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House.  The excessive use of alcohol raises a security concern because of its 
intoxicating effect.  “Because the use of alcohol at the very least has the potential to impair a 
user’s judgment and reliability, individuals who use alcohol to excess may be susceptible to 
being coerced or exploited to reveal classified matters.  These security concerns are indeed 
important and have been recognized by a number of Hearing Officers in similar cases.”  
Personnel Security Hearing, OHA Case No. VSO-0417, 28 DOE & 82,798 (2001), quoting 
Personnel Security Hearing, OHA Case No. VSA-0281, 27 DOE & 83,030 at 86,644 (2000).  
  
As regards the individual’s behavior described in the Notification Letter under Criterion L, 
“[c]onduct involving questionable judgment, lack of candor, dishonesty, or unwillingness to 
comply with rules and regulations can raise questions about an individual’s reliability, 
trustworthiness and ability to protect classified information.” See Guideline E of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information  
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issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House.  The DOE security program is based on trust, and when a security 
clearance holder breaches that trust, it is difficult to determine to what extent the individual 
can be trusted again in the future. See, e.g., Personnel Security Hearing (Case No. TSO-
0538), http://www.oha.doe.gov/cases/security/tso0538.pdf. 
 
C.  Hearing Testimony 
 

1.  The Individual’s Brother 
 
The individual presented the testimony of his brother, a 24-year old currently employed in 
the family business.  Tr. at 17-18.  The brother testified that the individual lived with him 
from September 2006 until June 2007.  Id. at 15.  The brother stated that while he did not 
buy alcohol for the individual, he kept a 12-pack of beer and other alcoholic beverages 
around the house.  Id.; Id. at 25.  While living together, he observed the individual drinking 
five beers a week during the months of September until November of 2006.  Id. at 21.   
 
Since November of 2006, with the exception of family events or while in the presence of 
their parents, he did not recall seeing the individual consume alcohol.  Id.  Further, the 
brother stated that he had not seen the individual drinking outside of the presence of their 
parents at any time during the entire calendar year of 2007.  Id. at 22.  During the time that 
the individual resided with him, he stated that he never saw the individual intoxicated nor did 
he observe the individual operate a motor vehicle while under the influence of alcohol.  Id. at 
18-19.   
 
The brother further testified that during regular visits with their parents, he observed the 
individual have a beer or a shot, but usually not more than one drink during each occasion.  
Id. at 19-20.  He stated that he has seen the individual drinking wine during toasts at family 
events, but that these occasions were rare.  Id. at 22.  He estimated that he observed the 
individual drinking alcohol a maximum of two times in the presence of their parents during 
calendar year 2007.  Id. at 22-23.  He further testified that he never observed the individual 
having any problems going to school or to work as a result of his drinking.  Id. at 24.  Also, 
he was aware that the individual went to parties since he moved out, but had never heard of 
him drinking at any party.  Id. at 27-28.  He stated that he did not know the nature of the 
parties the individual attended because he did not hang out with the individual very often.  
Id. at 28.     
 

2.  The Individual’s Colleague 
 
A colleague of the individual, a 28-year old male who is also his roommate, testified on his 
behalf.  He testified that prior to becoming his roommate in the fall of 2007, the individual 
was an employee in his department who he had very little contact with.  Id. at 72.  The 
colleague stated that he typically did not socialize with the individual because of the age 
difference.  Id.  He explained that prior to the individual moving in with him, he told the 
individual that he could not drink in his house.  Id. at 74.  He stated that there is alcohol in 
his home that is kept in the common area and that anyone who is in the home has access to it. 
Id. at 73.  Despite the presence of alcohol in their residence, the colleague testified that he 
has never seen the individual drinking alcohol and that he was not aware of the individual  
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ever drinking alcohol.  Id. at 74.  The colleague further testified that he never noticed any of 
the alcohol kept in the home missing at any time.  Id.   
 

3.  The Individual  
 
The individual testified that he had completed over five months of abstinence at the time of 
the hearing.  Id. at 90-91.  He further stated that this period of abstinence included time spent 
around his parents.  Id. at 91.  He affirmed that his last drink was in August 2007, the night 
that he received the citation.  Id.  He acknowledged that the steps he took in the past towards 
not consuming alcohol were unsuccessful.  Id. at 100.  He admitted that, in the past, he did 
not value sobriety, which he now deems necessary to successfully complete an alcohol 
treatment program.  Id. at 58.     
 
The individual intends to abstain from drinking alcohol and explained that he has developed 
a plan of action in which he will avoid people and places that may cause him to drink 
alcohol.  Id. at 100.  He stated that he would follow the advice of the DOE psychiatrist and 
enroll in a substance abuse or similar alcohol program.  Id. at 101. 

 
4.  The DOE Psychiatrist 

 
The DOE psychiatrist was present during the entire proceeding and testified at the end of the 
hearing.  She first evaluated the individual in May 2007, and concluded that the individual 
had been a user of alcohol habitually to excess in the recent past, and had not shown 
adequate evidence of reformation.  Ex. 6 at 12.  At the time of the interview, based on the 
criteria set forth in the Diagnostic and Statistical Manual of the American Psychiatric 
Association, IVth Edition TR (DSM-IV TR), the individual did not present a diagnosable 
illness or a condition.  Tr. at 84.  The DOE psychiatrist testified that she made no diagnosis 
due to the fact that there had not been any psychosocial legal consequences of the 
individual’s drinking, such as operating a motor vehicle under the influence of alcohol or an 
alcohol related arrest.  Id.  
 
During the hearing, the psychiatrist heard new evidence and made additional findings that 
caused her to reevaluate the individual.  Id. at 85.  Based on the individual’s subsequent 
alcohol related arrest, as well as additional information regarding the individual’s alcohol 
consumption, the DOE psychiatrist concluded that according to the DSM-IV TR, the 
individual met the criteria for alcohol abuse within the past year.  Id. at 85; 93.  The 
psychiatrist also concluded that the individual was in a worse condition at the hearing than at 
the time of his May 2007 evaluation.  Id. at 93.  The psychiatrist was surprised that the 
individual had not proactively enrolled in and completed an alcohol education program after 
receiving her report.  Id. at 89.  Based on her new diagnosis, the psychiatrist concluded that 
the individual did not demonstrate adequate evidence of rehabilitation or reformation.  Id. at 
89.  The psychiatrist noted that she no longer recommends six months of abstinence because 
the individual now meets the criteria for alcohol abuse, a diagnosable disorder.  Id. at 87.   
 
To show adequate evidence of rehabilitation based on her new diagnosis of alcohol abuse, 
the DOE psychiatrist recommended that the individual abstain from consuming alcohol, with 
or without treatment, for a minimum of 12 months, or ideally, until he is of legal age to drink 
alcohol.  Id. at 91; 96.  The DOE psychiatrist further recommended that the individual 
voluntarily enroll in and attend a professionally-led substance abuse treatment program for a  
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minimum of 48 to 50 hours or, in the alternative, a six-month education program with 
participation in aftercare.  Id. at 94-95.  The DOE psychiatrist found that the individual could 
not be considered adequately rehabilitated until he achieved a minimum of one year of 
sobriety, beginning August 2007.  Id. at 95.   
 
The DOE psychiatrist testified about the statements that the individual made during his May 
2007 psychiatric evaluation that formed the basis of the Criterion L security concern.  Id. at 
78-79.  The DOE psychiatrist explained that, at the May 2007 evaluation, the individual 
stated that he had not consumed alcohol since his March 2007 PSI.  Id. at 79.  During the 
evaluation, the DOE psychiatrist requested that the individual submit to an alcohol test to 
confirm that he had not consumed alcohol within the previous week.  Id.  However, after the 
individual admitted to consuming alcohol while recently visiting his parents, the DOE 
psychiatrist testified that both she and the individual decided to forgo the testing.  Id. at 80.  
The DOE psychiatrist opined that the individual’s behavior: (i.e. his admission to consuming 
alcohol after his March 2007 PSI and reluctance to submit to the alcohol test) coupled with 
his youth and immaturity, all raised issues regarding the individual’s credibility.  Id. at 92. 
 
D.  Evidence of Rehabilitation and Reformation 
 
After a careful review of the record in this case, I find that there is no evidence that 
contradicts the individual’s testimony that he has abstained from alcohol for five months.  
The DOE psychiatrist listened to the testimony during the hearing and agreed that the 
individual has been abstinent for about five months.  None of the witnesses had seen the 
individual drink alcohol in at least five months.  I further find, based on my observation of 
the individual at the hearing, that he now understands the seriousness of his behavior and 
demonstrates a healthy attitude towards rehabilitating himself from alcohol abuse.   At the 
conclusion of the hearing, he appeared free of denial about the severity of his alcohol 
problem.  He seems committed to enrolling in and completing a substance abuse treatment 
program.   
 
Nonetheless, the DOE psychiatrist concluded that the individual has not had sufficient 
treatment nor been abstinent long enough to demonstrate adequate evidence of rehabilitation 
or reformation from alcohol abuse within the past year.  In a Part 710 proceeding, the 
Hearing Officer gives great deference to the expert opinions of mental health professionals 
regarding rehabilitation or reformation.  See Personnel Security Hearing, Case No. VSO-
0476, 28 DOE & 82,827 (2001).  In this case, the DOE psychiatrist, the only mental health 
professional at the hearing, testified that the individual did not present adequate evidence of 
rehabilitation or reformation.  The psychiatrist argued that there is an unacceptable risk of 
relapse if the individual does not complete one full year of treatment and sobriety, given the 
individual’s pattern of excessive alcohol consumption and his broken promises that he would 
not drink alcohol in the future.   
 
I agree with the conclusion of the DOE psychiatrist for the following reasons.  First, the LSO 
warned the individual during the March 2007 PSI that further drinking, along with any 
alcohol related arrest, could jeopardize his security clearance application.  The individual 
stated that he understood and would refrain from further alcohol consumption.  However, at 
his May 2007 psychiatric evaluation, the individual admitted to consuming alcohol three 
weeks prior to the evaluation.  In August 2007, the individual was cited by the police for  
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being a minor in possession of alcohol.  Thus, despite warnings from the LSO and the 
individual’s promises to abstain from alcohol, the individual continued to drink.  Finally, 
despite a history of underage drinking and a psychiatric evaluation that noted his excessive 
drinking, the individual has never enrolled in any form of alcohol treatment.  Therefore, 
based on a review of the record, I agree with the DOE psychiatrist that the individual has not 
demonstrated adequate evidence of rehabilitation or reformation from alcohol abuse.   

 
IV. Conclusion 

 
In view of the unresolved Criteria J and L concerns, and the record before me, I cannot find 
that granting the individual’s access authorization would not endanger the common defense 
and security and would be consistent with the national interest.  Accordingly, I find that the 
individual’s access authorization should not be granted at this time.  Any party may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 18, 2008 
 
 
 

 
 



  Access authorization (or security clearance) is an administrative determination that an1/

individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced
with XXXXXX’s.

                                                              March 12, 2008

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 30, 2007

Case Number: TSO-0563

This Decision concerns the eligibility of  XXXXXXXXXX  (the Individual) to retain his access
authorization.  The regulations governing the Individual’s eligibility are set forth at 101/

C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.  After reviewing the evidence before me, I find the Individual’s
access authorization should be restored.

I. Background

This administrative review proceeding began when a Department of Energy (DOE) Office,
suspended the Individual’s access authorization based upon derogatory information in the
possession of the DOE Office that created substantial doubt pertaining to his continued
eligibility for an access authorization in connection with his work.  In accordance with 10
C.F.R. § 710.21, the DOE Office subsequently issued a Notification Letter that included a
statement of the derogatory information causing the security concern.   

The security concern cited in the Letter involves the Individual’s misuse of alcohol.  The
Notification Letter stated that the Individual has been diagnosed by a DOE consultant
psychiatrist as suffering from alcohol dependence.  The Notification Letter also indicated
that on October 5, 2006, the Individual was arrested and charged with Assault Against a
Household Member and Battery Against a Household Member and was intoxicated at the
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  Criterion H refers to information indicating that an individual has “an illness or mental2/

condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes
or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J refers
to information indicating that an individual has “[b]een, or is, a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.”  Id. at § 710.8(j).  

  10 C.F.R. § 710.25(g). 3/

time he committed the offenses.  The Letter also indicated that on July 28, 2006, the
Individual was intoxicated while involved in a dispute with his wife that resulted in
severely cutting his hand.  The Notification Letter further outlined numerous other
alcohol-related offenses.  According to the Notification Letter, this constitutes derogatory
information under 10 C.F.R. § 710.8(h) and (j) (hereinafter Criterion  H and Criterion J).2/

The DOE consultant psychiatrist evaluated the Individual on May 29, 2007.  In her report,
she diagnosed the Individual as suffering from alcohol dependence.  The DOE consultant
psychiatrist further indicated that the Individual reported that he had been abstinent from
alcohol since October 5, 2006. 

In her report, the DOE consultant psychiatrist indicated that in order to establish
rehabilitation, the Individual should either produce documented evidence of attendance
at Alcoholics Anonymous (AA) for a minimum of 100 hours with a sponsor, at least two
times a week for a minimum of one year, or complete a minimum of 50 hours of a
professionally led, alcohol abuse treatment program, for a minimum of six months,
including aftercare.  The DOE consultant psychiatrist recommended that the Individual be
abstinent for a period of two years, including the time spent either at AA or in the
treatment program.  The DOE consultant psychiatrist indicated that adequate evidence of
reformation would be either two years of absolute abstinence, if the Individual attends
either AA or an treatment program as outlined above, or three years of absolute abstinence
if the Individual does not attend one of those two programs.   

The Notification Letter informed the Individual that he was entitled to a hearing before a
Hearing Officer, in order to respond to the information contained in that letter.  Upon
receipt of the Notification Letter, the Individual requested a hearing, and that request was
forwarded to the Office of Hearings and Appeals.  I was appointed the Hearing Officer in
this matter.  In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was convened.3/

At the hearing, the Individual represented himself.  The Individual testified on his own
behalf, and presented the testimony of his previous counselor, the Employee Assistance
Program psychologist, his father, his wife, his wife’s friend, his AA sponsor and two  fellow
AA attendees. The DOE Counsel presented one witness, the DOE consultant psychiatrist.
The DOE Counsel entered 42 exhibits into the record. 
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II. The Hearing

At the hearing and in his response to the Notification Letter, the Individual admitted that
the diagnosis of the DOE consultant psychiatrist that the Individual suffered from alcohol
dependence was correct.  Hearing Transcript (Tr.) at 7; DOE Ex. 2.  Accordingly, the focus
of the hearing was on the steps that the Individual has taken toward reformation and
rehabilitation.  The witnesses’ testimony was directed toward those matters.

A.  The Individual

The Individual testified that he has been abstinent since October 6, 2006.  Tr. at 124.  He
sought counseling and joined AA because he injured his wife after consuming too much
alcohol on October 5, 2006.  Tr. at 52.  Prior to that incident, he did not believe he would
hurt his wife.  After that incident, he was concerned he would lose his wife and family.  Tr.
at 52.  The Individual stated that he enjoys being sober.  Tr. at 108.  He testified

I have changed my life successfully, and I’m proud of it.  I’m happy being
sober.  I do not feel like I need it at all.  I’m confident in places, like when I
go to my in-laws and they have deck parties, it’s not one of those things
where I struggle, oh wow, there is liquor out there.  I sat inside, watched my
kids run around.  I ended up taking care of other people’s kids because they
were falling down outside.  But that’s not what I want I do not want to be
like that anymore.  I enjoy my life now.

* * *

But some of the things I’ve done in Alcoholics Anonymous have really
inspired me, given me a feeling that I haven’t had elsewhere. 

* * *

And it has changed my life.  And either way I walk out of here, you know,
I’m going to be happy, you know.  I can tell you honestly, I’m the man you
thought you hired, and better. . . . But as far as looking at my life now, I do
not want to go back to where I was.  

Tr. at 108-10.  He continued that he has found a place he enjoys going in the AA meetings.

The Individual outlined the warning signs that he might possibly relapse as ceasing to go
to meetings, not talking to his sponsor, and not communicating with his wife.  Tr. at 113.
He testified that if he saw those warning signs, he would contact his sponsor.  If his
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  I will note that when the Individual submitted his original witness list, he listed the names of4/

12 AA members that he would possibly call to testify.  I believe this is also an indication that he
could contact those members if he felt he was relapsing.

sponsor were not available, he has a list of people in AA that he could call.   Tr. at 116.  He4/

indicated that his wife and his parents are very supportive of his sobriety.  Tr. at 116.  In
addition, he knows which co-workers are AA members, so he could contact one of them.
Tr. at 116.  

The Individual concluded his testimony by saying “I’m happy now.  I’m choosing life.  My
kids have seen it.  They’ve changed, you know, they’re enthusiastic every day, wanting to
do stuff, you know.  My wife, our marriage continues to get better.  So I’d rather have that
than lead back down the path of, to me, certain death.”  Tr. at 124.  

B.  The Individual’s Father

The Individual’s father testified that he speaks with his son at least weekly.  Tr. at 38.
Following his son’s arrest in October 2006 and continuing for about two months, the
Individual and his father spoke every day.  Tr. at 39.  Although the Individual’s parents
live out of state, his father was in town on October 5, 2006, when the Individual “hit rock
bottom.”  Tr. at 28.  The Individual’s father stated that he has not seen any alcohol in the
Individual’s house since October.  Tr. at 31, 33.  The Individual immediately stopped
associating with friends who consumed alcoholic beverages, even though they lived next
door.  Tr. at 31.  The Individual’s house is neater.  Tr. at 31-32.  The Individual began
working out.  Tr. at 32.  He is more attentive to his children.  Tr. at 32.  The Individual has
been in situations where alcoholic beverages are available and offered to him, but he
declined.  Tr. at 33.  

The Individual’s father testified that there are three reasons why he believes the Individual
is dedicated to his abstinence.

[O]ne, all through [his] life, when [he] get something in his head to do
something, he does it.  He sticks to it.  He’s never been one to cop out.  He
sticks to anything he really puts his mind to doing and he’s determined to
do.  Two . . . he is very much dedicated to his family.  His family is number
one to him.  And when I say his family, it’s just not his immediate family, but
his parents, too.  He’s very dedicated to us.

He is also – he likes to work.  He’s not one to stay home and do nothing.
He’s always been a really active child.  He was not hyper, but active in doing
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things.  He’s just – his whole demeanor is when he sets himself mind to
something, he does it.

Tr. at 34.  His father testified that he has picked up his son at AA meetings.  Tr. at 34.  The
Individual interrupts his parents’ visits to attend an AA meeting.  Tr. at 34.

C.  The Individual’s Previous Counselor

The counselor testified that she first saw the Individual on October 17, 2006.  Tr. at 15.  She
saw him weekly for the first nine weeks and then every other week until she retired in
August 2007.  Tr. at 16.  She stated that he was committed to his sobriety.  Tr. at 17.  He did
not deny his problem with alcohol.  Tr. at 17.  She testified that even when it was difficult
for him to attend AA, he would go, which showed his commitment to his sobriety.  Tr. at
19.  She testified that when he saw her for counseling he was open and participatory.  Tr.
at 23. 

D.  The Individual’s AA Sponsor

The Individual’s AA sponsor testified that he has known the Individual for more than one
year.  Tr. at 71.  He stated that the Individual is presently on the 12  step of the 12 stepth

program.  Tr. at 73.  The sponsor testified that the Individual is “one of the few people who
seems to have really taken hold of this thing enthusiastically, and he’s adopted it as, you
know, as a way to live and a way to have a better life.”  Tr. at 73-74.  The sponsor intends
to continue his relationship with the Individual, although he believes it is time for the
Individual to sponsor someone.  Tr. at 73-74.  The sponsor stated that he believes the
Individual has a low risk of consuming alcoholic beverages in the future, because the
Individual is committed to the AA values and staying sober.  Tr. at 76.

E.  Two AA Members

The first AA member testified that he has known the Individual for over one year.  Tr. at
55.  He was at the Individual’s initial AA meeting and he was at his one year anniversary
meeting.  Tr. at 55.  He sees the Individual at an AA meeting at least once a week.  Tr. at
55-56.  The first AA member testified that the Individual is very dedicated to AA.  Tr. at 56.
The first AA member stated that the Individual “pretty much spilled his soul to the group,
and it was honest and open.”  Tr. at 56.  The Individual helps newcomers to the AA
meetings.  Tr. at 56.  The first AA member believes the Individual will be a long-term
member of AA because “he loves being there, you know.  And . . . they say to go to
meetings until you like them.”  Tr. at 58.  

You know, to do the house cleaning is – it’s painstaking to do it and do it
right.  And I think [the Individual] has done all that.  And he’s doing
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everything he needs to do to keep his life in order.  And he’ll admit that his
life is happier and everything is better.   

Tr. at 58.  The first AA member stated that the Individual’s honesty affected him from the
very beginning of the Individual’s attendance at AA meetings.  Tr. at 59.  

The second AA member testified that he attends five to seven meetings a week.  Tr. at 101.
He continued that the Individual “might miss one AA meeting a week, but not very often.”
Tr. at 101.  He believes the Individual has been attending meetings for about a year.  Tr. at
102. The second AA member believes the Individual is very committed to AA.  Tr. at 102.
The Individual is an active participant in AA.  Tr. at 102.  He testified that the Individual
shares at every meeting and that he speaks from his heart.  Tr. at 103.  The second AA
member testified that he goes on “12-step calls,” which he stated were helping somebody
who is intoxicated to try to get the person to a hospital room, an emergency room, or to a
treatment facility.  Tr. at 101-02.  He stated that not everyone in AA makes 12-step calls and
that the Individual is the second person that he will call to accompany him.  Tr. at 104-05.
The first person on his list is his own sponsor.  Tr. at 105.  

F.  The Individual’s Wife

The Individual’s wife has known him for nine and a half years and has been married to him
for four and a half years.  Tr. at 81.  She testified that immediately after the incident in
October 2006, the Individual stopped consuming alcohol and began counseling and
attending AA.  Tr. at 83.  She did not give him any ultimatums; he decided on his own to
attend AA.  Tr. at 83.  She has not seen her husband consume alcohol since October 2006,
although he has been in situations where alcohol is available.  Tr. at 84.  She stopped
consuming alcohol because he asked her to.  Tr. at 84.  They do not have any alcohol in
their house.  Tr. at 89.  She believes he changed to keep their family together and to better
their relationship as husband and wife.  Tr. at 84.  The Individual’s wife testified that the
Individual attends AA four or five days a week.  Tr. at 85.  She stated that since the
Individual stopped consuming alcohol they communicate better.  Tr. at 87.  

G.  The Wife’s Friend

The wife’s friend testified that she met the Individual through his wife and has known him
about four years.  Tr. at 93.  Presently, she and her husband socialize with the Individual
and his wife occasionally.  Tr. at 94.  The wife’s friend sees the Individual’s wife every
week.  Tr. at 94.  She testified that she has not seen the Individual consume alcohol since
October 2006, although she has been with him when alcoholic beverages were available.
Tr. at 95.  It did not seem difficult for him to refuse the alcoholic beverage.  Tr. at 95.  She
testified about the change in the Individual since October 2006.
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You know, I thought a lot about this, and I just – he’s just changed so much.
I cannot even put into words how he’s changed so much.  But just seeing him
with his family, and it’s a look in his eyes.  You can see the clarity that is
there, that wasn’t there when he was having these problems.  It’s a different
kind of clarity that he has now that he didn’t have before.  And he is just so
good with his kids.  An he’s good with my family.  And I just feel – I just feel
it.  It’s a personal feeling to me.  And when you look at him you can just tell
that he’s clean and sober, and you can tell he wants to stay that way. 

Tr. at 95-96.  In discussions with the Individual’s wife, the wife’s friend knows that the
Individual goes to a lot of AA meetings.  Tr. at 96.  The wife’s friend testified that she and
her husband had stopped socializing with the Individual and his wife prior to October
2006, because they did not believe it was safe to spend time with them.  Tr. at 98.  She
testified that when the Individual was drinking, his wife would call her and complain
about his consuming alcohol and be upset.  Tr. at 98.  Now, the Individual’s wife is “really,
really happy.  It’s the happiest I’ve ever seen [the Individual’s wife].”  Tr. at 99.  

H.  The DOE Employee Assistant Program Psychologist

The DOE Employee Assistant Program (EAP) psychologist testified that he first met with
the Individual on October 6, 2006.  Tr. at 63.  The Individual asked for guidance about
relationship difficulties and his alcohol problems.  Tr. at 63.  EAP began a fitness-for-duty
evaluation formally on October 16, 2006, which is ongoing.  Tr. at 63.  The EAP
psychologist saw the Individual monthly from October 2006 until April 2007; now he sees
him every other month.  Tr. at 63.  The EAP psychologist opined that the Individual
probability of relapse is low.  Tr. at 65.  He also opined that there is adequate evidence of
reformation and rehabilitation.  “He has now over twelve months of sobriety.  We were at
the point in Occupational Medicine that we were lifting restrictions and recommending
that he be returned to the Human Reliability Program.  So I’m comfortable with his
recovery.”  Tr. at 66.  The EAP psychologist testified that in his opinion, the Individual is
in the top ten percent of individuals who see him in terms of his commitment to sobriety.
Tr. at 66.  As part of the fitness-for-duty evaluation, the Individual has regular
unannounced breath alcohol testing, the EAP psychologist indicated that all the
Individual’s tests have been negative.  Tr. at 67.  He stated that Occupational Medicine is
nearly ready to close the fitness-for-duty evaluation.  Tr. at 67.  The EAP psychologist
stated that AA is sufficient support for the Individual, because he is very committed to the
AA program.  Tr. at 69.  

I.  The DOE Consultant Psychiatrist

The DOE consultant psychiatrist testified that she found the Individual very
straightforward during their interview.  Tr. at 126.  She stated that she told the Individual
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at the interview that he was doing everything good for his recovery, but that he just did
not have enough time to mitigate the concern.  Tr. at 126.  She was concerned that, at the
time of the interview, the Individual had been sober for seven months but still was
depressed.  Tr. at 126.  The most critical element for the DOE consultant psychiatrist at the
hearing was the Individual’s self-awareness of what his early signs of relapse would be.
Tr. at 127.  The DOE consultant psychiatrist testified that the Individual’s risk of ever
consuming alcohol again in the immediate foreseeable future is significantly low.  Tr. at
128.  She concluded “[s]o I think at this point in time he is definitely adequately
rehabilitated. [And] the lack of time in my initial recommendation for reformation, the two
years, I think was adequately mitigated by the kind of rehabilitation he had achieved at this
point.”  Tr. at 129.   

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case,
in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  In this type of proceeding, we apply a different standard, which is
designed to protect national security interests.  A hearing is “for the purpose of affording
the individual an opportunity of supporting his eligibility for access authorization.”  10
C.F.R. § 710.21(b)(6).  The burden is on the Individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access authorization “would
not endanger the common defense and security and would be clearly consistent with the
national interest.”  10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring
of a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly
consistent with the interests of the national security test” for the granting of security
clearances indicates that “security-clearance determinations should err, if they must, on the
side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9  Cir. 1990) (strong presumptionth

against the issuance of a security clearance).  Consequently, it is necessary and appropriate
to place the burden of persuasion on the individual in cases involving national security
issue.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

Once a security concern has been found to exist, the individual has the burden of going
forward with evidence to rebut, refute, explain, extenuate, or mitigate the allegations.
Personnel Security Hearings (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (1995).  See 10 C.F.R. § 710.7(c).

IV.  Findings and Conclusions

As noted above, the Individual in this case does not dispute the diagnosis of alcohol
dependence and understands that it raises a DOE security concern under Criterion J and
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Criterion H.  The issue is whether the Individual has demonstrated that he is reformed
and/or rehabilitated from alcohol dependence.  Therefore at the hearing, we addressed the
Individual’s rehabilitation and/or reformation.  

A.  Criterion J

I am convinced that the Individual has been abstinent since October 6, 2006.  He testified
to that effect and his witnesses corroborated his testimony.  The Individual’s wife testified
that he has not consumed alcohol since October 6, 2006.  His father testified that he has not
seen the Individual consume alcohol since October 6, 2006.  The wife’s friend said she has
been in situations with the Individual where alcohol has been served and he did not
consume any alcoholic beverages.  The Individual’s counselor is confident that he has been
abstinent since October 6, 2006.  The EAP psychologist indicated that the Individual has
passed all the unannounced breath alcohol tests conducted under his fitness-for-duty
evaluation, and he believes the Individual has been abstinent.  

The Individual has shown his commitment to the AA program.  First, his father testified
that he will interrupt visits by his parents to attend AA meetings.  The Individual’s wife
testified that he attends AA meetings regularly, at least four to five times a week.  The
wife’s friend testified that she told her the Individual has been attending AA meetings.
Also, the Individual’s sponsor and two AA members testified that they see the Individual
at AA meetings.  Secondly, the Individual has shown that he contributes to the AA
program.  The Individual’s AA sponsor testified that the Individual contributes to the
program by honestly sharing his feelings both during meetings and to the sponsor when
they meet.  The other two AA members testified that the Individual is open and honest
during the AA meetings; in addition, the Individual collects and counts the monies
collected during the meetings and greets new attendees.  The second AA member testified
that the Individual is the second person he calls when he needs to go on a 12-step call.  The
Individual’s counselor testified that the Individual was committed to the AA program.  He
attended meetings daily when he first started seeing his counselor, and he was working
with a sponsor.  The EAP psychologist testified that he was impressed with the
Individual’s commitment to the AA program.  The Individual has shown the EAP
psychologist that he is working the 12 steps with his sponsor.  In addition, the EAP
psychologist testified that the Individual’s spirituality has increased with his commitment
to AA.  Finally, the DOE consultant psychiatrist opined that the Individual is committed
to AA and his sobriety.  

I am also convinced that the prognosis for the Individual is good and that the risk of his
consuming alcohol again is low.  It is true that the Individual has not been abstinent for two
years, the period originally recommended by the DOE consultant psychiatrist.  However,
in spite of the Individual’s shorter abstinence period, the DOE consultant psychiatrist
testified that she believes he is adequately rehabilitated.  Further, she testified that the type
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of rehabilitation the Individual achieved at the time of the hearing obviates her initial
two-year recommendation for reformation.  She opined that the Individual’s risk of
consuming alcohol again in the future is low.  The EAP psychologist stated that the
Individual’s risk of consuming alcohol again is low and that there is adequate evidence of
reformation and rehabilitation.  Therefore, based upon all the evidence the Individual
brought forth at the hearing and the opinion of the two experts in this case, I find that the
Individual has shown that he is rehabilitated.  Consequently, I find that the concern raised
under Criterion J by the DOE consultant psychiatrist’s diagnosis of alcohol dependence has
been mitigated by the evidence provided by the Individual. 

B.  Criterion H

The concern raised under Criterion H also relates to the diagnosis by the DOE consultant
psychiatrist that the Individual was alcohol dependent, resulting in a mental condition
which causes or may cause a significant defect in judgment or reliability.  Because the
Criterion H concern is supported by the same facts as the Criterion J concern, and the
Individual has shown that he is rehabilitated and reformed, I find that the concern raised
under Criterion H by the DOE consultant psychiatrist’s finding that the Individual had a
mental condition which causes or may cause a significant defect in judgment or reliability
has been mitigated by the evidence submitted by the Individual.  

V. Conclusion

As the foregoing indicates, I have found that there was sufficient derogatory information
in the possession of the DOE that raised a security concern under Criteria H and J.  After
considering all the relevant information, I find that the Individual has resolved the Criteria
H and J security concerns cited in the Notification Letter. Therefore, I conclude that
restoring the Individual’s access authorization will not endanger the common defense and
is clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  Consequently, it is my
decision that the Individual’s access authorization should be restored.  The parties may
seek review of this decision by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: March 12, 2008
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DEPARTMENT OF ENERGY
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Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 30, 2007

Case Number: TSO-0564

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  As
explained below, it is my decision that the individual’s access
authorization should be restored.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor.  In 2006, his access authorization was restored based
on the finding of a DOE Hearing Officer that the individual was
successfully treating his Bipolar I Disorder with medication, and
that he was committed to taking the necessary actions to maintain
his stability and avoid future bi-polar episodes.  Personnel
Security Hearing, 29 DOE ¶ 82,943 (2006).  On February 28, 2007, the
individual displayed delusional thinking in the workplace.  He
subsequently was hospitalized for psychiatric care from March 3
until March 8, 2007.  The DOE conducted a personnel security
interview with the individual in April 2007 (the 2007 PSI).  In June
2007, a DOE-consultant Psychologist conducted a psychiatric
evaluation of the individual.  The DOE-consultant Psychologist
issued a psychiatric evaluation report on July 5, 2007.

In October 2007, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  The Notification Letter
states that the individual’s conduct has raised a security concern
under Section 710.8(h) (Criterion H) of the regulations governing
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1/ Enclosure 1 also refers to concerns regarding the individual’s
mental and emotional condition and his reluctance to take
prescribed medication before and during an involuntary March 1997
hospitalization, when he was initially diagnosed with Bipolar
Disorder I.  In addition, it refers to subsequent diagnoses of
Major Depression, Severe and Bipolar Disorder I in 2000, and

(continued...)

eligibility for access to classified material.  With respect to
Criterion H, the Notification Letter finds that the individual has
an illness or mental condition of a nature which, in the opinion of
a licensed clinical psychologist, causes or may cause, a significant
defect in his judgment or reliability.  Specifically, the Operations
Office finds that 

1.  In June 2007, the DOE-consultant Psychologist
evaluated the individual and diagnosed him as suffering
from Bipolar I Disorder, Most Recent Episode Manic, in
Full Remission (no manic symptoms for two months).  The
DOE-consultant Psychologist concluded that this is an
illness that causes, or may cause, a significant defect
in the individual’s judgment or reliability.

2.  On March 3, 2007, the individual was taken to a
hospital emergency room by the police after having
delusional thoughts involving the Central Intelligence
Agency, and going to a neighbor’s house to seek help.  He
was hospitalized until March 8, 2007.

3.  On February 28, 2007, the individual was
administratively restricted by his DOE contractor
employer from work requiring a security clearance at the
recommendation of the employer’s Staff Clinical
Psychologist (the Staff Clinical Psychologist).

4.  Despite stating at his September 2005 psychological
evaluation that he recognized the need to comply with
taking his prescribed psychiatric medication to reduce
the risk of a future bipolar episode, the individual
began reducing this medication in December 2006, after he
asked his doctor if he would work with him to go off his
medication.  The individual completely discontinued
taking his prescribed medication in February 2007.

See Enclosure 1 to October 2007 Notification Letter. 1/   
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1/(...continued)
diagnoses of Bipolar Disorder I in 2003 and 2005.

The individual requested a hearing to respond to the security
concerns raised in the Notification Letter.  In his response to the
Notification Letter and in subsequent filings, the individual stated
that he no longer has any doubt that he suffers from Bipolar I
Disorder and that he requires medication to maintain his mental
stability.  Accordingly, the testimony at the hearing focused on the
individual’s actions leading to his February/March 2007 bipolar
episode, and his efforts to mitigate the concerns raised by that
episode.  

II.  HEARING TESTIMONY 

At the hearing, testimony was received from seven persons.  The DOE
presented the testimony of the DOE-consultant Psychologist.  The
individual testified and presented the testimony of his
psychiatrist, the Staff Clinical Psychologist, his mother, his
mother’s boyfriend, his girlfriend, and his supervisor.

A.  The DOE-consultant Psychologist

The DOE-consultant Psychologist testified that the individual has
been diagnosed with Bipolar I Disorder since 1992.  TR at 13.  He
stated that from his review of the 2006 security clearance hearing
transcript, the individual agreed at the hearing to a monitoring
program that included his psychiatrist and the Staff Clinical
Psychologist.  TR at 14-15.  He testified that the individual’s
agreement for monitored treatment was a pivotal factor in mitigating
the DOE’s concerns that he could avoid a future psychotic episode.
TR at 22.  The DOE-consultant Psychologist stated that despite this
agreement, the individual had few meetings with the Staff Clinical
Psychologist after the hearing, and the individual did not inform
the Staff Clinical Psychologist in December 2006, when at the
individual’s urging, his psychiatrist agreed to reduce and eliminate
his medication.  TR at 15.  

The DOE-consultant Psychologist stated that the individual’s failure
to comply with the treatment procedures agreed to at the 2006
hearing raised a concern, because bipolar disorder is a condition
frequently associated with treatment compliance issues.  TR at 23.
He stated that while bipolar disorder is a relapsing, recurring type
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of condition, about two thirds of people with adequate treatment and
compliance have good outcomes.  TR at 24, DOE Exhibit 28.  However,
the DOE-consultant Psychologist testified that people with bipolar
disorder typically struggle to accept their diagnosis and the need
for medication, and that this inability to accept the need for
medication is the chief cause for their relapses.  TR at 25-26.  

The DOE-consultant Psychologist stated that when the individual
experienced a bipolar episode after his psychiatrist permitted him
to eliminate his medication, the individual became convinced that
his Bipolar I Disorder diagnosis is correct and that he requires
medication.  However, the DOE-consultant Psychologist cautioned
that, given the individual’s history of doubt about his diagnosis,
the DOE should take time to test his commitment to maintaining his
treatment and medication regimen.  He stated that the individual
needs to demonstrate that he has been stable since his
February/March 2007 episode, that he receives regular care from his
psychiatrist, that he is maintaining a healthy lifestyle, and that
he is apprising the Staff Clinical Psychologist concerning his
treatment.  TR at 27-28.

B.  The Individual

The individual testified that he lives alone in his own home.  He
stated that when he and his attorney received the Hearing Officer’s
2006 decision, they discussed it and agreed that it did not require
the individual’s psychiatrist to make reports to the Staff Clinical
Psychologist about the individual’s treatment.  TR at 136-137.  He
therefore told these doctors that it was not necessary to make these
reports.  TR at 154.  

The individual testified that until his 2007 episode, he had always
harbored doubts about his diagnosis and was concerned that he was
medicating himself for no reason.  He stated that he shared these
doubts and concerns with his mother and her boyfriend, and with his
girlfriend.  He stated that they supported his decision to ask his
psychiatrist to reduce and then eliminate his medication in December
2006 and January 2007.  TR at 138-139.

The individual stated that during the late February/early March 2007
psychotic episode, he became delusional, but that he still was able
to willingly accept medical advice to consult his psychiatrist,
resume his medication, and to go to the hospital.  TR at 142-144.
He testified that he does not regret having the episode, because it
had the effect of settling the issue of his bipolar condition and
his need for medication.  He stated that he now has a sense of
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clarity concerning his diagnosis, and is at peace with it.  TR at
145.  He stated that the psychotic episode was a traumatic
experience that he does not wish to repeat.  TR at 146

He stated that he is committed to working with his psychiatrist and
the Staff Clinical Psychologist in the ongoing treatment of his
condition and to maintaining a stable lifestyle.  He testified that
his girlfriend, his pastor, his mother and her boyfriend constitute
a support system of people who are aware of his condition and need
for medication.  TR at 146-147.  He stated that he leads a normal,
lifestyle with a consistent pattern of activity.   TR at 158-159.

The individual stated that he was willing to commit to a monitoring
program that would include regular communications between the
individual, his psychiatrist, and the Staff Clinical Psychologist.

C.  The Individual’s Psychiatrist

The individual’s psychiatrist testified that he has treated the
individual for several years for a Bipolar I Disorder and that the
individual has been “reluctant but willing” to take lithium as a
prescribed treatment.  TR at 63-64.  He stated that the individual
had questions about the validity of his diagnosis and the need for
ongoing medication, and that these questions were discussed by
medical experts at his 2006 security clearance hearing.  TR at 64-
65.  The individual’s psychiatrist testified that following this
hearing, the individual expressed an interest to him in eliminating
his lithium to see if it actually was necessary to prevent a bipolar
episode, and that the psychiatrist agreed to oversee a gradual
reduction in this medication.  TR at 65.  He stated that the
individual’s last dose of lithium was on February 13, 2007.  TR at
71.  He stated that he saw the individual on March 1, 2007, the day
after the Staff Clinical Psychologist removed him from security-
related work based on his demeanor.  He observed that although the
individual was not manic, his thinking was getting delusional, so
he placed the individual back on lithium.  However, he stated that
the individual did not immediately benefit from the lithium,  and
required hospitalization when his delusional symptoms worsened.  TR
at 66-67.  He stated that the episode rated about a 3.5 for
seriousness on a 5 point scale.  When he next saw the individual on
March 12, 2007, the individual’s lithium had taken effect and the
individual was completely recovered from his delusional thinking.
72-73.

The individual’s psychiatrist stated that following the 2006
security hearing, he recalled being informed by the individual’s
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2/ He testified that following the 2006 security clearance
hearing, he had expected that a requirement would be included in
the Hearing Officer’s decision that the individual’s psychiatrist
would make reports to him concerning the individual’s treatment and
medication.  However, he was informed by either the individual or
his attorney that no such requirement was contained in the

(continued...)

attorney that he needed to notify the Staff Clinical Psychologist
concerning any changes in the individual’s condition or in his
medication.  However, shortly thereafter, he was notified by the
individual’s attorney or the individual that such notification was
not required.  68, 76-77, 88.

The individual’s psychiatrist testified that he and the  individual
have discussed his diagnosis several times since the episode, and
the individual is clear in his mind that he has a bipolar disorder
that requires indefinite treatment, and that he is comfortable about
needing medication.  TR at 67-68.  He stated that he has seen the
individual periodically since March 2007, and that the individual
is calm and logical in his demeanor, and neatly dressed and groomed.
TR at 82.  The individual’s psychiatrist testified that the
individual is maintaining a therapeutic level of lithium, and that
he will continue to treat the individual indefinitely due to the
need to periodically monitor these lithium levels.  TR at 79.  He
stated that he believes that the individual’s February/March 2007
psychotic episode was a very unpleasant experience for him, and that
it has served to eliminate his doubts about his need for medication.
TR at 80, 84.
  
D.  The Staff Clinical Psychologist

The Staff Clinical Psychologist stated that he has known the
individual since March 2003, and that the individual always has
been honest in discussing his feelings about his medical diagnosis
and treatment.  TR at 105-106, 123, 167. 

He stated that the individual did not inform him when the individual
and his psychiatrist agreed to eliminate the individual’s medication
as an experiment, and that he would have recommended against it.
However, he testified that the individual’s lack of notice did not
violate any regulation or directive of the individual’s employer.
The Staff Clinical Psychologist also stated that the individual
handled this experiment in an appropriate way, by engaging his
physician and working a plan.  TR at 114, 126. 2/    He testified
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2/(...continued)
decision.  TR at 113-114.

that there was plenty of rational basis for the individual’s doubt
concerning his Bipolar I diagnosis because the individual’s medical
history did not show clear evidence of a prior psychotic episode.
TR at 108.  He stated that the individual’s decision to gradually
eliminate his medication under his psychiatrist’s direction was
unfortunate, but that it was not irrational, was not symptomatic of
a mental illness, and did not indicate poor judgment or
unreliability.  TR at 114-115.

The Staff Clinical Psychologist stated that he agreed with the
individual’s psychiatrist that the individual’s February/March 2007
bipolar episode was about 3.5 out of 5 in its degree of severity,
with no homicidal or suicidal components.  TR at 108.  He stated
that on February 28, 2007, when the individual began to display
symptoms of delusional thinking, he directed the individual to leave
work and see his psychiatrist, and that the individual complied with
his request.  TR at 132. 

The Staff Clinical Psychologist testified that the individual is
fully rehabilitated from his 2007 episode and that his prognosis is
very good on lithium, with little or no risk of a future episode.
TR at 117-118.  He stated that as a result of the episode, the
individual now has no doubt about his diagnosis and his need to use
medication.  TR at 105, 116.  The Staff Clinical Psychologist
concluded that he has no concern that the individual will fail to
comply with his treatment regimen.  TR at 136.  

E.  The Individual’s Mother and Her Boyfriend

The individual’s mother testified that she knew that the individual
had decided to reduce and eliminate his medication in December 2006
and early 2007.  She stated that she and the individual’s sister had
doubts about his diagnosis of Bipolar I Disorder, and approved of
his decision to stop taking lithium.  She stated that in February
2007, she observed nothing abnormal in her son’s demeanor until just
before he was hospitalized.  She stated that she and her son talk
on the phone once or twice a week, and see each other on Sundays.
She stated that since his psychotic episode, he has been taking his
medication regularly.  TR at 54-58. 

The individual’s mother stated that she is glad that the
individual’s 2007 episode settled the issue of whether he needs to
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be on medication.  She testified that she does not think that he
will discontinue his medication in the future.  TR at 59.

The individual’s mother’s boyfriend testified that he has been
seeing the individual’s mother for about three years, and that he
socializes with the individual at least weekly.  He stated that when
the individual told them that he had arranged to go off of his
medication, he and the individual’s mother agreed that it was a good
idea because he needed to know if the medication was really
necessary.  He stated that the individual asked them to watch and
observe his behavior, and warn him about anything unusual.  The
mother’s boyfriend testified that until the incident began, they
observed nothing unusual.  TR at 45-46.

The mother’s boyfriend stated that the individual now realizes that
he needs medication and is at peace with himself and his life.  He
testified that the individual has a variety of interests and healthy
social contacts, follows a predictable schedule, and has good life
skills.  TR at 46-52

F.  The Individual’s Girlfriend

The individual’s girlfriend testified that she met the individual
in the summer of 2005.  She stated that the individual was up-front
about his Bipolar I diagnosis, although he told her that he
questioned it.  She stated that as the individual reduced in
medication in December 2006/January 2007, she noticed no changes in
him.  She stated that she began to notice that he was behaving
differently when they had dinner together on Thursday, February 28,
2007, and she helped him with his medication.  She stated that she
did nothing on Friday, because the individual’s mother said that she
would check on the individual.  She stated that she spent the day
with the individual on Saturday, March 1, and noticed that he was
continuing to act strangely.  She stated that she left him about 10
p.m., and that at 1 a.m. the individual went to a neighbor and then
to the hospital.  TR at 90-104.

G.  The Individual’s Supervisor

The individual’s supervisor testified that she has worked with the
individual on a daily basis since 2004, and he has always been a
timely, very disciplined, and performs his work tasks exceptionally
well.  She stated that she was unaware that the individual was in
the process of eliminating his medication in December 2006 and
January 2007.  She testified that at a meeting on Thursday,
February 28, 2007, she noticed that the individual did not seem
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normal.  She stated that later that day, security was contacted and
the individual agreed to see his psychiatrist.  TR at 35-38. 

The individual’s supervisor testified that the individual returned
to work a few days after this psychotic episode.  She stated that
as the result of a reorganization, she is no longer the individual’s
supervisor, but that she continues to see him on a daily basis. She
stated that she is aware that in the ten months since his episode,
the individual has worked hard to complete a difficult project, and
has performed exceedingly well.  TR at 39.  She stated that the
individual has been calm and stable since the episode, and she would
have no reluctance in working with him in the future.  TR at 40-43.

H.  The DOE-consultant Psychologist’s Additional Testimony

After listening to the testimony of the individual and the other
witnesses, the DOE-consultant Psychologist testified that the
individual’s prognosis has improved since his June 2007 evaluation.
TR at 169.  He stated that he believes that the individual has
maintained the acceptance of his Bipolar I diagnosis and his need
for medication that was brought about by his February/March 2007
psychotic episode, although he cautioned that there is always some
risk that a bipolar individual will begin to have doubts at a future
time.   In this regard, the DOE-consultant Psychologist stated that
he thought that a medication monitoring agreement between the
individual psychiatrist and the Staff Clinical Psychologist was a
good idea.  TR at 170-171.  However, the DOE-consultant Psychologist
testified that the individual had convinced him that he is unlikely
to have a future psychotic episode because he has demonstrated that
he is willing to continue with appropriate treatment and medication,
that he behaves responsibly, and that he has a good support system.
The DOE-consultant psychologist therefore concluded that the
individual now has mitigated the concerns raised by his 2007
episode, and has shown that he does not have a condition that would
be likely to affect his judgment and reliability.  Id.

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a
criminal case, in which the burden is on the government to prove the
defendant guilty beyond a reasonable doubt.  In this type of case,
we apply a different standard, which is designed to protect national
security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  The burden is on the
individual to come forward at the hearing with evidence to convince
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the DOE that granting or restoring his access authorization "would
not endanger the common defense and security and would be clearly
consistent with the national interest."  10 C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting
or restoring of a security clearance.  See  Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the
interests of national security test" for the granting of security
clearances indicates "that security determinations should err, if
they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
issues.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE
¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations.  Personnel Security Hearing
(Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013
(1995).  See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS

In the administrative review process, it is the Hearing Officer who
has the responsibility for forming an opinion as to whether an
individual with a diagnosed mental condition has mitigated the
security concerns arising from the diagnosis. See 10 C.F.R.
§ 710.27.  The DOE does not have a set policy on what constitutes
mitigation of concerns related to mental conditions, but instead
makes a case-by-case determination based on the available evidence.
Hearing Officers properly give a great deal of deference to the
expert opinions of psychiatrists and other mental health
professionals regarding the mitigation of concerns related to mental
conditions. See, e.g., Personnel Security Hearing (Case No.
TSO-0401), 29 DOE ¶ 82,990 at 86,677 (2006).  At the hearing, the
DOE-consultant Psychologist, the individual’s psychiatrist, and the
Staff Clinical Psychologist all concluded that the individual had
mitigated the concerns raised by his diagnosis of Bipolar I
Disorder, and by the circumstances surrounding his psychotic episode
in late February/early March 2007.  As discussed below, I agree with
the conclusions of these medical professionals.  

It is clear that the manic and delusional bipolar episodes
experienced by the individual in 1997 and early 2007 pose a
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3/ See Personnel Security Hearing (Case No. TSO-0031), 28 DOE
¶ 82,950 (2003) (possibility of relapse was too great for
individual with Bipolar Affective Disorder to retain her access
authorization); and Personnel Security Hearing (Case No. VSO-0358),
28 DOE ¶ 82,755 (2000) (possibility of relapse was too great for
individual with Bipolar I Disorder to retain his access
authorization).

4/ I find that the individual acted under appropriate medical
supervision when he reduced and eliminated his medication beginning
in December 2006.  His psychiatrist testified that he sanctioned
and directed the process, and the Staff Clinical Psychologist
testified that the individual was under no duty to inform him of
changes in medication approved by his doctor.  Moreover, the
individual informed his family members that he was reducing his
medication and asked them to be alert to any changes in his
behavior.  In this regard, the individual acted responsibly.

significant security risk to the DOE.  In several Part 710
decisions, Hearing Officers have found that the risk of future,
untreated Bipolar I Disorder episodes pose too great a security risk
to permit the granting of an access authorization.  3/   However,
I find that the individual has provided evidence of a medication
regimen that has been effective in preventing the occurrence of
these psychotic episodes.  He also has shown a history of
cooperation with medical professionals in treating his disorder, and
has demonstrated that he now has developed a self-knowledge and
acceptance of his condition.  Finally, I find that he has medical
and family support systems in place that will minimize the risk of
an untreated psychotic episode occurring in the future.  

Based on his testimony and demeanor at the hearing, I accept the
individual’s assertion that he has fully accepted his diagnosis of
Bipolar I Disorder and his need for medication and ongoing medical
treatment.  Although the individual admits that he had doubts about
his diagnosis and need for medication in the past, he contends that
he has arrived at a full acceptance of these conditions after his
medically supervised effort to reduce and eliminate his medication
in early 2007 resulted in a psychotic episode. 4/  This acceptance
was supported by the testimony of the individual’s psychiatrist, the
Staff Clinical Psychologist, the DOE-consultant Psychologist, and
by the individual’s personal witnesses.  

Further, I find that the individual has demonstrated by the
testimony of his psychiatrist that he has been compliant in taking
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5/ See letters from the individual’s psychiatrist and the Staff
Clinical Psychologist dated February 28, 2008 and February 1, 2008,
respectively.  At the individual’s 2006 security clearance hearing,
a similar monitoring arrangement was agreed to by the individual
and these doctors.  However, the individual’s counsel stated that
she misinterpreted the Hearing Officer’s 2006 Decision as
eliminating the need for this arrangement, and advised her client
that it was unnecessary.  See TR at 165, February 15, 2008,
Affidavit of Individual’s Counsel.  I accept this explanation and
find that the individual’s failure to adhere to the earlier
agreement does not indicate dishonesty or unreliability. 

his prescribed medication.  The testimony of his girlfriend, his
mother, his mother’s boyfriend and his supervisor confirm that apart
from the brief psychotic episode leading to his March 2007
hospitalization, the individual leads a normal, stable life and
interacts in a positive way with his family, friends and co-workers.
Furthermore, I am persuaded by the testimony of the individual, his
girlfriend and his mother that the individual is sincerely committed
to a regulated life-style which will promote the individual’s good
health in the future.  See Personnel Security Hearing (TSO-0189) 29
DOE ¶ 82,820 at 85,860-61 (2005).  With regard to the effective
treatment of any future episodes, I find that the individual has
corroborated his assertion that he consistently has acted in
accordance with the guidance of his medical professionals and family
members in seeking appropriate treatment, and that it is likely that
he will continue to do so.  The testimony of the Staff Clinical
Psychologist and the individual’s psychiatrist indicates that the
individual followed their medical advice even when he was becoming
delusional during his most recent psychotic episode.   

In addition, the individual has established that his psychiatrist
has agreed to monitor the individual’s lithium levels and to report
these findings and other pertinent medical information to the Staff
Clinical Psychologist.  5/  This sharing of medical information will
enhance the ability of the individual’s employer to address the
onset of psychotic symptoms on an emergency basis if they occur in
the future.  I conclude that the individual has demonstrated that
his medication, lifestyle, and willingness to follow medical advice
has been effective in preventing psychotic episodes, and that this
is likely to continue in the future.  His  single psychotic episode
since 1997 resulted from a medically monitored experiment with his
medication, and this episode received prompt medical attention. 
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Based on all of these considerations, I find that the individual has
adequately mitigated the security concerns arising from his
diagnosis of Bipolar I Disorder, and from the related actions set
forth in the Notification Letter.

V. CONCLUSION

For the reasons set forth above, I find that the DOE properly
invoked Criterion H in suspending the individual’s access
authorization.  After considering all the relevant information,
favorable or unfavorable, in a comprehensive and common-sense
manner, I find that the evidence and arguments advanced by the
individual convince me that he has sufficiently mitigated the
security concerns accompanying that criterion.  In view of
Criterion H and the record before me, I find that restoring the
individual’s access authorization would not endanger the common
defense and would be clearly consistent with the national interest.
It therefore is my conclusion that the individual’s access
authorization should be restored. The individual may seek review of
this Decision by an Appeal Panel under the regulation set forth at
10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: April 2, 2008



* The original of this document contains information which is subject to withholding 
from disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy 
and replaced with XXXXXX=s. 
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 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
 
Case Name:   Personnel Security Hearing 
 
Date of Filing:  November 13, 2007 
 
Case Number:  TSO-0565 
 
This Decision concerns the eligibility of XXXX XXX XXXXXXX (hereinafter referred to 
as "the individual") to hold an access authorization under the regulations set forth at 
10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."1/ A Department of Energy 
(DOE) Operations Office suspended the individual's access authorization under the 
provisions of Part 710.  This Decision considers whether, on the basis of the evidence 
and testimony presented in this proceeding, the individual=s access authorization 
should be restored.  As set forth in this Decision, I have determined that the 
individual=s security clearance should be restored. 
 
 I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are 
employed by or are applicants for employment with DOE, contractors, agents, DOE 
access permittees, and other persons designated by the Secretary of Energy for access 
to classified matter or special nuclear material.  Part 710 generally provides that "[t]he 
decision as to access authorization is a comprehensive, common-sense judgment, made 
after consideration of all relevant information, favorable and unfavorable, as to 
whether the granting or continuation of access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest."  
10 C.F.R. ' 710.7(a). 
                                                 
1/ An access authorization is an administrative determination that an individual is eligible for 

access to classified matter or special nuclear material.  10 C.F.R. ' 710.5.  Such 
authorization will be referred to variously in this Decision as an access authorization or 
security clearance. 



 
The individual was granted a DOE security clearance after gaining employment with 
DOE.  However, a DOE security office (DOE Security) initiated  administrative review 
proceedings by informing the individual that her access authorization was being 
suspended pending the resolution of certain derogatory information that created 
substantial doubt regarding her eligibility.  This derogatory information is described in 
a Notification Letter issued to the individual on October 15, 2007, and falls within the 
purview of potentially disqualifying criteria set forth in the security regulations at 10 
C.F.R. ' 710.8, subsections h and l.  More specifically, the Notification Letter alleges 
that the individual has: (1) Ahas an illness or mental condition which in the opinion of a 
psychiatrist causes, or may cause, a significant defect in [the individual=s] judgment 
and reliability,@ and (2) Aengaged in unusual conduct or is subject to circumstances 
which tend to show that [she] is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that [she] may be subject to pressure, coercion, exploitation, or duress 
which may cause [her] to act contrary to the best interests of national security.@ 10 
C.F.R. '' 710.8(h) and (l) (Criterion H and Criterion L, respectively).   The bases for 
these concerns are described below. 
 
In reference to Criterion H, the Notification Letter states that during Personnel 
Security Interviews (PSI=s) conducted on April 25, 2005, on March 12, 2007, and 
March 19, 2007, the individual described her medical history which revealed that, since 
1994, the individual had been under psychiatric care and prescribed a number of 
medications for chronic pain, depression and anxiety.  The Notification Letter further  
indicates that, in January 2007, the individual apparently attempted to commit 
suicide.  In May 2007, the individual was evaluated by a DOE consultant-psychiatrist 
(DOE Psychiatrist) who diagnosed the individual with Major Depressive Disorder, a 
condition which causes or may cause a significant defect in her judgment and 
reliability.  With regard to Criterion L, the Notification Letter states that the 
individual had demonstrated a pattern of discontinuing medications without the prior 
approval of her treating physicians and not complying with their treatment 
recommendations. 
 
In a letter received by the DOE Office of Hearings and Appeals on November 13, 2007, 
the individual exercised her right under Part 710 to request a hearing in this matter.  
10 C.F.R. ' 710.21(b).  On November 14, 2007, I was appointed as Hearing Officer.  I 
set a hearing date after conferring with the individual and the appointed DOE 
Counsel, 10 C.F.R. ' 710.24.  At the hearing, the DOE Counsel called the DOE 
Psychiatrist as DOE Security=s sole witness.  Apart from testifying on her own behalf, 
the individual called as witnesses her ex-husband, a close friend and former co-worker, 
her father, and her psychologist.  The transcript taken at the hearing will be 
hereinafter cited as ATr.@.  The DOE Counsel submitted seventeen enumerated exhibits 
in support of the Notification Letter, cited below as ADOE Exh.@.  The individual 
tendered two exhibits, cited as AInd. Exh.@. 
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Summary of Findings 
 
The findings set forth below are essentially uncontroverted.  However, I will indicate 
instances in which the parties have taken contrary positions regarding the information 
presented in the record.   
 
The individual was hired by DOE in December 2004, and was granted a security 
clearance in October 2005.  See DOE Exh.=s 2, 15.  However, the individual=s continued 
eligibility to hold a security clearance came into question in January 2007, when DOE 
Security received information that the individual had apparently attempted to commit 
suicide in her home by taking an overdose of prescription drugs (the January 2007 
incident).  DOE Exh. 12.  This information prompted DOE Security to conduct two 
PSI=s with the individual, on March 12, 2007, and on March 19, 2007.  See DOE Exh.=s 
16, 17.  The individual was then referred to the DOE Psychiatrist who conducted a 
psychiatric evaluation on May 29, 2007, and issued a report of her findings and opinion 
on June 12, 2007.  See DOE Exh. 8 (Report).  Below is a summary of the facts and 
circumstances which culminated in the January 2007 incident, based upon information 
received during the PSI=s, psychiatric interview and at the hearing.  The record 
indicates, and the psychiatric experts agree, that the January 2007 incident was not an 
intentional suicide attempt but the result of the individual unwittingly taking a 
dangerous combination of prescription medications.  
 
The individual began taking prescription medication on a regular basis in 1995, when 
she was prescribed Percocet (a combination of oxycodone with acetaminophen) to 
relieve chronic pain caused by a bilateral knee injury.1/ The individual also suffers 
periodically from chronic foot pain (plantar fasciitis) and joint pain.  Tr. at 70, 204; 
Report at 9-10.  From 1995 to early 2007, the individual would typically take one or 
two Percocet during the day and, as needed, also take a prescription medication 
(Ambien) to sleep.  Tr. at 117-18.  In 1996, following the death of her mother, the 
individual started having migraine headaches and she was prescribed Zoloft, an anti-
depressant medication that is also used to treat migraines.  Report at 11.  In 2000, the 
individual also began taking Allegra and Singular, allergy medications, because her 
doctor believed that her periodic migraine headaches might be caused by an allergy.  
Tr. at 118, 138. 
 
 

                                                 
2/ There is a discrepancy in the record regarding when the individual began taking Percocet.  

The DOE Psychiatrist=s report states that the individual began taking Percocet in 1984, while 
the Notification Letter specifies the date as 1994.  See Report at 9; DOE Exh. 1.  At the 
hearing, however, the individual clarified that she began taking Percocet in 1995 and the 
DOE Psychiatrist concurred with this correction.  Tr. at 170, 213-14. 
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In 2001, the individual accepted a job offer in XXXXXXX, and moved there with her 
husband.  Tr. at 15.  Prior to moving to XXXXXXX, the individual seldom drank 
alcohol.  While living in Europe, however, she acquired the habit of drinking a few 
glasses of wine with dinner nearly every evening, although she continued to take 
prescription medications.  Tr. at 49-50; Report at 12. In 2003, the individual=s husband 
began to experience serious health problems that required him to return to the United 
States for adequate health care coverage.  Tr. at 19-20.  Later during that same year, 
while the individual was living alone in XXXXXXX, her sister died suddenly and her 
favorite cat died shortly thereafter.  Tr. at 15-16.  As a result to this combination of 
events, the individual had a period of depression lasting a few months, with symptoms 
including crying spells, insomnia, fatigue and not wanting to go out.  Tr. at 139; Report 
at 11.  In July 2004, the individual consulted a doctor who decided to increase her 
dosage of Zoloft, with their mutual agreement that the individual could resume her 
normal dosage when she felt better.  Tr. at 140-41.  The individual resumed her normal 
dosage of Zoloft after about three weeks.  Tr. at 141.  The individual returned to the 
United States in late 2004, when she accepted a job with DOE.  
 
In August 2006, the individual=s husband informed her that he wanted a divorce, after 
22 years of marriage.  Tr. at 24.  The individual was devastated by this sudden 
pronouncement and she began experiencing high levels of anxiety and panic attacks 
sometimes lasting up to two hours, during which she had difficulty breathing and felt 
like she was having a heart attack.  Tr. at 56-57; Report at 11-12. The individual went 
to her Employee Assistance Program counselor on two or three occasions but did not 
continue these counseling sessions.  Tr. at 144.  Her physician (Treating Physician) 
prescribed Alprazolam, a generic form of Xanax, to treat her anxiety attacks.  Report at 
3; Tr. at 118.  During this time, the individual continued to take her other prescription 
medications including Percocet, Zoloft, Allegra and Ambien, and to consume alcohol on 
a regular basis.  In December 2006, the Treating Physician decided to take her off 
Zoloft and to place her on Lexapro, an alternative anti-depressant medication that he 
believed might better alleviate her anxiety attacks.  Tr. at 119, 139. 
 
In early January 2007, the individual had a falling accident and hurt her shoulder.  To 
alleviate the severe pain from this injury, the individual=s Treating Physician 
prescribed Fentanyl, a strong narcotic medication which is administered by wearing a 
three-day patch.  Tr. at 119-20.  The individual completed one three-day patch and had 
begun wearing a second patch when she began experiencing adverse side affects, 
including dementia and feeling as though she had to concentrate in order to breathe.  
Tr. at 121.  During this time period, the individual=s husband observed the individual 
behaving oddly on a couple of occasions, when she performed household chores late at  
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night while apparently walking in her sleep.  Tr. at 27-28, 42-43, 57, 165.1/  The 
individual also had an incident at work when she was informed by a co-worker that she 
was acting strangely.  Tr. at 122.  The individual therefore decided to remove the 
second Fentanyl patch before completing the full three-day cycle.  Id. However, 
Fentanyl has a cumulative and lasting effect, and a substantial amount of the potent 
pain medication remained in her system.  Id. 
 
The individual has only a vague memory of  the January 2007 incident.  On the day of 
the incident, the individual=s husband was out bowling with two female friends.  Tr. at 
23, 29.  According to the individual, she had what she describes as Athe anxiety attack 
from hell, the worst anxiety attack that I ever experienced.@  Tr. at 151.  The individual 
stated that she took her normal dosage of two Xanax pills and waited an hour, but AI 
still felt like I was having a heart attack.  It still felt like my chest was ripping open.@  
Tr. at 151-52.  The individual then decided to take two more Xanax pills with a vodka 
which, according to the individual, was the first time she ever took prescription 
medication with alcohol.  Tr. at 151, 153.1/  The next thing the individual remembers is 
the police standing over her, waking her and telling her that she had overdosed.  Tr. at 
123-24.  According to the individual, she does not remember the police breaking into 
her home or her actions prior to their intervention.  More specifically, the individual 
does not remember calling and talking to a co-worker, who later called the police out of 
concern, or calling and talking to her father.  Tr. at 125.  In addition, the individual 
does not remember writing a message, thought by the police to be a suicide note.  The 
message is mostly illegible, but states in part: AI give up.  Goodbye.  The girls are more 
important than me . . . I don=t think my suicide maybe really make . . . .@  Ind. Exh. 2.  
The individual acknowledges that the note is her writing but she has consistently 
stated, during her PSI, psychiatric interview and at the hearing, that she did not 
attempt to commit suicide.  See DOE Exh. 17 (March 12, 2007 PSI) at 27; Report at 7; 
Tr. at 148. 
 

                                                 
3/ Although the individual and her husband were in the process of getting a divorce, he 

continued to reside in their home until February 2007, sleeping downstairs on the couch at 
night.  Tr. at 24. 

4/ In describing the amount of vodka she drank during the January 2007 incident, the individual 
stated during her March 19, 2007, PSI that Ait wasn=t a whole bottle, but it was a sizeable 
amount.@  DOE Exh. 16 at 48.  The individual testified she had never previously mixed 
alcohol with medication in this manner, clarifying that although she typically drank wine 
with dinner, she would take her medication earlier in the day or late in the evening, before 
bedtime.  Tr. at 143. 
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The individual was remorseful, frightened and humiliated by the January 2007 
incident, and she sought an explanation from her Treating Physician within a few days 
after being released from the hospital.  Tr. at 126; see Tr. at 95-96, 194.  The Treating 
Physician admitted that he should not have prescribed Fentanyl in combination with 
the other prescription medications she was taking.  Tr. at 126.  The individual realized 
that she had been too trusting of the Treating Physician.  The individual decided to 
cease all consumption of alcohol, to reduce her medications and to seek a consultation 
from another physician (Evaluating Physician).  Tr.  127, 154.  The Evaluating 
Physician evaluated the individual on February 12, 2007, and concluded that the 
January 2007 incident was a Asynergistic reaction@ caused by the Fentanyl interacting 
with the Xanax and Ambien in the individual= s system.  Ind. Exh 1 (Report of 
Evaluating Physician).  He informed the individual that she is Alucky to be alive.@  The 
Evaluating Physician advised the individual to discontinue all medication except 
Lexapro and a non-narcotic sleep aid, and they discussed the possibililty of 
discontinuing Lexapro at a later date.  Id.  The individual stopped taking Lexapro in 
March 2007.  Tr. at 154.  As noted above, the individual was evaluated by the DOE 
Psychiatrist in May 2007.  In July 2007, the individual began weekly counseling 
sessions with her psychologist (Psychologist). 
 
 II.  Analysis 
 
A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal 
matter, in which the burden is on the government to prove the defendant guilty beyond 
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE 
& 82,802 (1996).  In this type of case, we are dealing with a different standard designed 
to protect national security interests.  A hearing is "for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization."  
10 C.F.R. ' 710.21(b)(6).  Once DOE Security has made a showing of derogatory 
information raising security concerns, the burden is on the individual to come forward 
at the hearing with evidence to convince the DOE that granting or restoring his access 
authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest."  10 C.F.R. ' 710.27(d).  This standard 
implies that there is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly 
consistent with the national interest" standard for the granting of security clearances 
indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions 
of the parties, the evidence presented and the testimony of the witnesses at the hearing  
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convened in this matter.  In resolving the question of the individual's eligibility for 
access authorization, I have been guided by the following applicable factors prescribed 
in 10 C.F.R. ' 710.7(c)):  the nature, extent, and seriousness of the conduct; the 
circumstances surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the voluntariness of the participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral 
changes; the motivation for the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant 
and material factors.  After due deliberation, it is my opinion that the individual=s 
security clearance should be restored since I conclude that such restoration would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(d).  The specific findings that I make in support of 
this determination are discussed below. 
 

A.   Criteria H; Mental Condition 
 

(1) Derogatory Information 
 
In her Report, the DOE Psychiatrist diagnosed the individual with Major Depressive 
Disorder, primarily based upon the period of depression the individual experienced in 
2004 while living in XXXXXXX; the DOE Psychiatrist considers this to have been Aa 
major depressive episode.@  Report at 19.  The DOE Psychiatrist further opines in her 
report that, since 2004, the individual Ahas been in partial remission, but never in 
complete remission,@ as indicated by her continuing to take multiple prescription 
medications, her panic attacks starting in August 2006, and finally the January 2007 
incident.  See id. at 19-20.  In addition, the DOE Psychiatrist expressed concern about 
the individual=s use of alcohol in combination with her prescription medications and 
her continuing use of opiates to relieve her chronic pain.  Id. at 20-21. 
 
Based upon the diagnosis of the DOE Psychiatrist, I find that DOE Security properly 
invoked Criterion H in suspending the individual=s security clearance.  As observed by 
Hearing Officers in similar cases, a diagnosis of a mental condition raises serious 
security concerns.  AEmotional, mental, and personality disorders can cause a 
significant defect in an individual=s psychological, social and occupational functioning.  
These disorders are of a security concern because they may indicate a defect in 
judgment, reliability, or stability.@  Personnel Security Hearing, Case No. VSO-0224, 29 
DOE & 82,860 at 86,035 (2005); see also Personnel Security Hearing, Case No. 
VSO-0475, 28 DOE & 82,832 (2001); Personnel Security Hearing, Case No. TSO-0014, 
28 DOE & 82,945 (2003).   Accordingly, I will turn to the mitigating evidence presented 
by the individual to overcome these security concerns.   On the basis of the testimony  
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and evidence described below, I have concluded that the security concerns under 
Criterion H have been resolved. 
 

(2) Mitigating Evidence 
 
At the hearing, the individual testified that she has made tremendous  progress with 
respect to her mental condition and use of prescription medications since the January 
2007 incident, and particularly since she started counseling sessions with the 
Psychologist in July 2007.  The individual testified that she has remained abstinent 
from alcohol since the January 2007 incident, for a full year at the time of the hearing. 
 Tr. at 154, 169.1/  In addition, the only prescription medication that the individual now 
takes is Percocet, not on a daily basis but only as needed to alleviate her chronic pain.  
Tr. at 136, 169-70.  The individual no longer takes any anti-depression, anti-anxiety or 
sleep aid medication.  Id.  The individual recognizes the great improvement she has 
made in handling stress since beginning counseling sessions with the Psychologist.  
The individual began by seeing the Psychologist every week, but now sees her every 
other two weeks.  Tr. at 159, 179.  The individual committed to continuing her sessions 
with Psychologist Aas long as she wants me to go.@  Tr. at 159. 
 
According to the individual, she feels Acompletely different@ than she did during the 
months prior to the January 2007 incident.  Tr. at 136.  The individual realizes that 
she was too trusting in relying on her doctor and unwise in not questioning the 
medications he prescribed.  Tr. at 129.  She also acknowledged that she did not exercise 
good judgment in choosing to consume alcohol, even if only wine with dinner, while on 
anti-depressant and pain reducing medications.  Tr. at 143.  However, I found the 
individual forthright and convincing in stating her resolve that she will never make 
these mistakes again.  Tr. at 130.  The individual=s ex-husband, close friend and father, 
confirmed the transformation the individual has undergone, stating that she now has a 
positive attitude about herself and that she is now well-equipped to handle stressful 
situations.  Tr. at 31-32, 72, 99-100.  Her close friend testified that there is a Anight and 
day difference, 180 degrees@ between the individual at the time of the hearing and one 
year previous.  Tr. at 72. 
 
The individual=s Psychologist testified at length regarding the circumstances which 
precipitated the January 2007 incident and the progress the individual has made since 
then.  The Psychologist initially stated that she did not agree with the DOE  

                                                 
5/ The individual=s complete abstinence from alcohol since the January 2007 incident was 

corroborated by her ex-husband (who remains a close friend and sees her on nearly a daily 
basis), her father, and her Psychologist.  Tr. at 35, 97, 192. 
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Psychiatrist=s diagnosis of Major Depressive Disorder based upon the depression 
experienced by the individual in 2004,1/ but conceded that the diagnosis was 
reasonable.  Tr. at 180-81.  The Psychologist more forcefully stated, however, that even 
assuming the DOE Psychiatrist=s diagnosis was correct, the individual=s depressive 
disorder must now be considered to be in full remission.  Tr. at 181.  The Psychologist  
explained that the January 2007 incident was not Aa major depressive episode@ but a 
Asubstance-induced mood disorder . . . the result of being on six central nervous system 
depressants, five of which were prescribed by the very same physician.@  Tr. at 181-82.  
She continued:  A[W]hat the likely drug interactions were and what was likely to have 
occurred in terms of symptoms B paranoia, depression, confusion, and that=s only 
Xanax.  I mean if you add B let me see, Percocet, Fentanyl, which is supposed to be 50 
to 100 times as strong as morphine, and you add alcohol, Ambien, which is notorious 
for problems with sleep-walking . . . [S]he was on a stew of medications that was very 
inappropriate, and she was trusting her physician to tell her what she could do.@  Tr. at 
183. 
 
The Psychologist testified that the individual has benefitted greatly from their 
sessions, which she characterized as Acognitive behavioral therapy,@ that equips the 
individual with Aself-talk@ and assertion skills to face stressors and manage anxiety.  
Tr. at 186-87, 191.  The Psychologist pointed out that Acognitive behavioral therapy@ 
has proven to be successful in nearly 60 percent of patients who formerly took anti-
depressant medication to treat depression.  Tr. at 188.  The Psychologist corroborated 
the individual=s testimony that Percocet now is the only prescription medication that 
she takes, on some days to relieve pain, and the Psychologist is working with the 
individual to minimize her use of Percocet by managing her chronic pain through 
alternative techniques such as exercise.  Tr. at 192, 199-200.  The Psychologist testified 
that the individual is currently having no problems with depression or anxiety, that 
the individual is Astable@ and there is a Alow@ probability of a recurrence of the 
problems she has experienced in the past.  Tr. at 191, 193, 201. 
 
The DOE Psychiatrist testified last at the hearing.  She first agreed with the 
Psychologist that the January 2007 incident was not a suicide attempt by the 
individual, but unconscious behavior Ain a dissociative state@ induced by the cocktail of 
prescription medications she was taking.  Tr. at 218-19.  AI agree most with what  

                                                 
6/ The Psychologist explained during her testimony that, in her view, not all of the diagnostic 

criteria, as specified in the Diagnostic and Statistical Manual of the American Psychiatric 
Association, IVth Edition TR, were met to support a diagnosis of Major Depressive Disorder. 
 Tr. at 180.  Although, the Psychologist agreed that the individual had experienced 
depression in the past, but did not share the DOE Psychiatrist=s opinion that the individual 
experienced a major depressive episode.  Tr. at 194-94. 
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[the Psychologist] said was that this is really a case of mismanaged medications.@  Tr. 
at 220.  The DOE Psychiatrist stood by her diagnosis of Major Depressive Disorder and 
explained her reasons for finding in her Report that the individual was only in Apartial 
remission@ in May 2007.  Tr. at 226-28.  On the basis of the evidence and testimony 
presented at the hearing, however, the DOE Psychiatrist concurred with the 
Psychologist that the individual is now Ain full remission.@  Tr. at 232-33.  The DOE 
Psychiatrist also agreed that cognitive behavioral therapy, such as that being received 
by the individual from the Psychologist, has proven to be an effective means of treating 
persons with chronic depression.  Tr. at 233.   Finally, the DOE Psychiatrist  concurred 
with the Psychologist=s opinion that the Arisk is low@ that there will be a recurrence of 
the individual=s past depression to the extent that it causes a defect in the individual=s 
judgment and reliability.  Tr. at 234.  In similar cases involving a diagnosis of a 
depressive disorder, Hearing Officers have held that the security concerns were 
resolved where there was agreement of the psychiatric experts that the depressive 
disorder was in remission and there was a low probability of a recurrence of the 
symptomatic behavior that raised the security concerns.  See, e.g, Personnel Security 
Hearing, Case No. TSO-0072, 28 DOE & 82,960 (2004); Personnel Security Hearing, Case 
No. TSO-0405, 29 DOE & 82,976 (2006); Personnel Security Hearing, Case No. 
TSO-0349, 29 DOE & 82,981 (2006). 
 

B.  Criterion L; Unusual Conduct 
 
The security concerns stated in the Notification Letter under Criterion L are based 
upon statements made by the individual that, in the past, she took herself off 
prescribed medication without the prior approval of her doctor, and concerns expressed 
by the DOE Psychiatrist that the individual had not been totally forthcoming with her 
doctors.  See DOE Exh. 1.  The specific incidents cited in the Notification Letter are:  
(1) the individual=s decision to stop taking a higher dosage of Zoloft prescribed for her 
in July 2004 for symptoms of depression, (2) her removal of the Fentanyl patch in 
January 2007, (3) her decision to discontinue Lexapro after the January 2007 incident 
without first consulting her Treating Physician, (4) her decision to stop taking Lexapro 
in March 2007, after she had resumed Lexapro on the advice of the Evaluating 
Physician, and (5) her failure not to report her concerns about her medication, or her 
use of alcohol, to her Treating Physician prior to the January 2007 incident.  Id.   I 
have determined that DOE Security has legitimately raised these Criterion L concerns 
but that they have been adequately mitigated based upon the record of this case. 
 
First, regarding the individual=s decision to discontinue the higher dosage of Zoloft in 
2004, the individual explained that, during this time, she was working in XXXXXXX 
and the doctor she consulted was not her regular doctor. Tr. at 140-41.  It was unclear 
whether there would be any opportunity for a follow-up visit with this doctor, and so  
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she and the doctor agreed that she could reduce her dosage of Zoloft to her normal level 
after she felt better.  Tr. at 140.  The individual resumed her normal dosage after about 
three weeks.  Id.  I found the individual candid in providing this explanation and I 
consider the matter resolved. 
 
I am equally satisfied with the explanation provided by the individual regarding her 
decision to remove the Fentanyl patch (the second of two three-day patches) after she 
began to experience serious side affects.  See Tr. at 121-22.  I consider the individual=s 
action in removing the patch to be reasonable under the circumstances.  According to 
the individual, she sought to make an appointment with the Treating Physician to 
discuss the matter, but the January 2007 incident occurred before an appointment 
could be confirmed.  Tr. at 123. I also find reasonable her decision to stop taking 
Lexapro until consulting with the Evaluating Physician.  In wake of the January 2007 
incident, the individual understandably had serious concerns with the medications that 
had been prescribed by the Treating Physician.  The Evaluating Physician later 
advised the individual to continue taking Lexapro.  Tr. at 154.  However, the 
Evaluating Physician has corroborated the testimony of the individual that she had his 
approval to discontinue this medication.  The Evalulating Physician=s states in his 
report: AWe discussed the possibility of discontinuing her Lexapro in the near future. . . 
.  I advised her that Lexapro at 10mg dose she was on was a good starting and stopping 
point of treatment.  There would be no concern of her stopping if she felt it was no 
longer needed.@  Ind. Exh. 1 at 1. 
 
Finally, the individual has openly acknowledged that she was too trusting of her 
Treating Physician, and that she did not take proper time to ask questions about the 
medications he prescribed or to clarify whether the consumption of alcohol was 
allowed.  Tr. at 129-30, 143.  The individual was very convincing in vowing that this 
will never happen again, and that if she is prescribed medication: AI have a list, and 
that doctor is not leaving that room until I ask these questions, and at the very end 
saying, >These are the prescriptions that I=m on, you know, is there any warnings I 
should know about?= . . .  I=m going to make sure that I fully understand, I=m not going 
to rely on a pharmacy or a doctor.@  Tr. at 129-30.  At the conclusion of the hearing, I 
asked the DOE Psychiatrist whether she had any lingering concerns about the 
individual=s openness and honesty in dealing with her doctors.  The DOE Psychiatrist 
responded that she now believes that the individual=s judgment in the past was 
impaired by her medical conditions (chronic pain and depression) and medication, Tr. 
at 244-45, but A[a]t this time,  I do not have that concern with her.@  Tr. at 249. 
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III.  Conclusion 
 

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. 
'' 710.8(h) and (l) in suspending the individual's access authorization.  For the reasons 
described above, I find that the individual has sufficiently mitigated the associated 
security concerns.  I therefore find that restoring the individual=s access authorization 
would not endanger the common defense and security and would be consistent with the 
national interest.  Accordingly, I find that the individual=s security clearance should be 
restored. The Manager of the DOE Operations Office or the Office of Security may seek 
review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
' 710.28. 
 
 
 
 
Fred L. Brown 
Hearing Officer 
Office of Hearings and Appeals 
 
 
Date: April 4, 2008 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
April 30, 2008 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:   Personnel Security Hearing  
 
Date of Filing:  November 21, 2007 
 
Case Number:  TSO-0567 
 
This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter "the Individual") for access authorization (also 
referred to as a security clearance).  The governing regulations 
are set forth at 10 C.F.R. Part 710, "Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material."  This Decision will consider whether, 
based on the testimony and other evidence presented in this 
proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, I have 
concluded that the Individual’s access should be restored.   
 

I. Background 
 
The Individual has worked at a DOE site and held a security 
clearance for about fifteen years.  DOE Ex. 10 at 2.  The 
Individual was evaluated by DOE consultant psychiatrists in 2001 
(DOE Psychiatrist I) and 2007 (DOE Psychiatrist II). 
 
In 2001, DOE Psychiatrist I evaluated the Individual for 
“psychiatric issues” and issued a report.1  DOE Ex. 11 at 1.  The 
Individual reported that, in 1995, he began feeling “anxious” 
and “sad,” and he noticed that his activities diminished.  Id.  
His wife’s 1995 arrest and incarceration, as well as the 
responsibilities of a new job, caused him significant stress.  
Id.  He originally tried to “tough it out” but, in 1998, his 
primary care physician put him on Xanax, which “helped him 

                                                 
1 This report was submitted during the course of the proceeding and, for ease 
of reference, is designated as DOE Exhibit 11. 
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sleep.”  Id.  A year later, he was started on Prozac and noted a 
“vast improvement” - he felt “no anxiety” and “his depression 
lifted.”  Id.  In late 2000, the Individual suffered a neck 
injury and was prescribed “Vicoden and Naprosyn twice daily and 
Soma and Darvocet as needed for pain.”  Id. at 2.  The 
Individual provided the names of three treating physicians:  a 
primary care physician, an occupational medical specialist, and 
a neurosurgeon.  Id.   
 
DOE Psychiatrist I opined that the Individual suffered from 
“Prolonged Adjustment Disorder with mixed anxiety and depressed 
mood, in early remission.”  DOE Ex. 11 at 4-5, citing American 
Psychiatric Ass’n, Diagnostic and Statistical Manual of Mental 
Disorders (4th ed. 2000) (DSM-IV).  DOE Psychiatrist I concluded 
that the Individual did not have symptoms that would cause “a 
significant defect in judgment and reliability.”  Id. at 6.  
Accordingly, the Individual maintained his clearance.   
 
In mid-2006, the Local Security Office (LSO) initiated a routine 
background investigation of the Individual.  The Individual 
completed an electronic version of a Questionnaire for National 
Security Positions (the e-QIP).  DOE Ex. 6.  Question 21 asks 
for a list of persons providing mental health treatment over the 
past seven years.  The Individual named a psychiatrist who was 
treating him from January 2006 to the “Present.”  Id. at 24.  In 
the “Additional Comments” line, the Individual reported that the 
psychiatrist was treating him for depression.  Id. 
 
In early 2007, the LSO interviewed the Individual.  DOE Ex. 5 
(the “personnel security interview” or “PSI”).  The Individual 
reported seeing the site psychologist (the Site Psychologist).  
Id. at 6.  The Individual also reported that, in late 2006, he 
had completed a 28-day residential treatment program for 
prescription drug dependency.  Id. at 14.  Finally, the 
Individual described how his prescription drug dependency 
developed, citing stressors, anxiety, depression, and neck and 
knee surgery.  E.g., id. at  7-28.  The LSO referred the 
Individual to DOE Psychiatrist II, who evaluated the Individual 
and issued a report.  DOE Ex. 3. 
  
DOE Psychiatrist II diagnosed the Individual with “Polysubstance 
Dependency, by history.”  DOE Ex. 3 at 8, citing DSM-IV.  Noting 
“favorable rehabilitative efforts over the past six months,” the  
psychiatrist opined that “with an additional six months of 
abstinence,” the Individual “would meet the criteria for 
becoming adequately rehabilitated.”  Id. at 11.  Finally, the 
psychiatrist noted a history of anxiety and depression, but 
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opined that the Individual was successfully managing those 
conditions with non-addictive medication – Prozac and 
Wellbrutin.  
 
The LSO interviewed the Individual again.  DOE Ex. 4 (the second 
PSI).  The Individual was asked for additional information about 
his and his wife’s history of prescription drug use.   
 
Roughly three months later, the LSO notified the Individual that 
the information in its possession raised a substantial doubt 
about his eligibility for a security clearance.  DOE Ex. 1 
(Notification Letter, Att., citing 10 C.F.R. § 708.8(k) 
(Criterion K, drug use) and § 708.8(f) (Criterion F, 
falsification).  In support of the Criterion K charge, the 
Notification Letter cited the diagnosis of polysubstance 
dependency and alleged misuse of prescription medicine.  DOE  
Ex. 1 at 2.  In support of the Criterion F charge, the 
Notification Letter cited the Individual’s failure to report all 
of his mental health providers on his e-QIP.  Id. at 1.  In 
addition, the Notification Letter alleged that the Individual 
provided inaccurate information, i.e., that he (i) denied 
treatment for bipolar disorder but was prescribed Seroquel - a 
bipolar medication, (ii) initially denied, then admitted, taking 
an extra Xanax tablet on an unspecified number of occasions, and     
(iii) initially denied, then admitted, that his wife had been 
arrested six times for prescription fraud.  Id.   
 
The Individual requested a hearing and provided the name of his 
attorney.  DOE Ex. 2.  Upon this Office’s receipt of the hearing 
request, I was appointed to serve as the Hearing Officer.   
 

II. The Hearing 
 
The Individual agreed with the diagnosis of polysubstance 
dependency by history, but maintained that he is rehabilitated.  
As for the falsification charge, the Individual denied that he 
intentionally provided incomplete or inaccurate information.   
 

A.  Written Evidence 
 
The record includes the reports of DOE Psychiatrists I and II, 
the 2006 e-QIP, and the transcripts of the two 2007 personnel 
security interviews.  DOE Exs. 3-6.  The record also includes 
the curriculum vitae of the Site Psychologist and of the 
psychiatrist currently treating the Individual (the Treating 
Psychiatrist).   
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B. Testimony 
 

DOE presented one witness – DOE Psychiatrist II.  He testified 
last.  The Individual testified and presented six witnesses:  
his wife, his current supervisor, two friends, the Site 
Psychologist, and the Treating Psychiatrist. 
 
   1.  The Individual 
 
The Individual testified that, in 2005, his dependence on 
prescription drugs was affecting his memory and ability to think 
clearly.  Tr. at 159-60.  During 2005 and 2006, he spoke to the 
Site Psychologist about his condition and rehabilitation 
programs.  Id. at 150-51.  He looked into a program in early 
2006 but wanted to postpone treatment because of upcoming 
surgery.  Id.  After he recovered from his surgery, he entered 
and completed a program.  Id. at 151. 
 
The Individual testified that he has not used any addictive 
medication since the 2006 treatment.  Tr. at 146.  He takes two 
non-addictive medications – Prozac and Wellbrutin – for anxiety 
and depression.  Id. at 150.  They are working “terrifically,” 
he has “no problems with anxiety,” and his “depression is almost 
nonexistent.”  Id.  He continues to see the Site Psychologist 
and the Treating Psychiatrist.  Id. at 150-52.  Surgery and an 
exercise program have successfully addressed his physical 
injuries.  Id. at 149-50.   
 
The Individual testified about the benefits of his treatment:  
 

. . . I finally got the answers that I needed to stay 
off drugs – not just to quit, but to stay off of them, 
to know what the warning signs are, to know what the 
triggers are, to know what medications that you can 
take and what you can’t take . . . .   

 
Tr. at 146.    The program taught him “tools” on how to “live 
[one’s] life” without prescription drugs, such as “positive 
self-talk” and knowing how to “reason things out.”  Id. at 146-
47.  The Individual and his wife are now socializing with 
friends and active in church.  Id. at 169-70.   
 
Finally, the Individual testified that he did not intentionally 
omit or misstate information during the security clearance 
process.  He did not list all his mental health treatment on the 
e-QIP, because he had technical problems completing the 
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electronic form.  Tr. at 138-39.  He accurately denied treatment 
for bipolar disorder:  he was taking Seroquel for sleeping 
problems.  Id. at 131-33.  He did not intend to misstate his 
Xanax use:  when the security specialist initially asked whether 
he had taken more medication than prescribed, he answered in the 
negative because he thought that she was asking whether he 
obtained medication from “outside his prescription,” rather than 
whether he had taken an extra dose from his prescription.  Id. 
at 173-74.  Finally, he did not admit that his wife was arrested 
six times for prescription fraud, and he does not believe that 
the statement is accurate.  Id. at 173-74.        
 

2. The Individual’s Wife   
 
The Individual’s wife testified that she began to have concerns 
about her husband’s prescription drug use when he was prescribed 
a new medication and “just wasn’t acting right” and became “very 
disoriented.”  Tr. at 95.  At one point, a friend took the 
Individual to a treatment program at a church but the program 
was “more like an aftercare” program, whereas the Individual 
“needed an inpatient program.”  Id. at 97.  The Individual 
ultimately entered and completed an inpatient program and, two 
months later, the Individual’s wife completed the same program.  
Id. at 99.   
 
The treatment was “eye-opening” and made the Individual’s wife  
realize that “addiction is a disease.”  Tr. at 99.  She 
described the withdrawal part of her treatment as “probably 
worse” than her husband’s.  Id. at 109.  They have not used 
addictive prescription drugs since entering the program.  Id. at 
100.  They have a new family physician who knows not to 
prescribe such medication for them.  Id. at 101.   
 
The Individual’s wife described the positive changes since the 
Individual’s completion of the treatment program.  She “most 
definitely” saw a change.  Tr. at 98.  The Individual became 
more involved with his family, and she and the Individual joined 
a church.  Id. at 98-99.  They have become more social and 
regularly have church members and friends to their house.  Id. 
at 99.   
 
The Individual’s wife denied the Notification Letter’s 
allegation that she had been arrested six times for prescription 
fraud.  Tr. at 106.  She recalled three arrests – one in 1988, a 
second sometime after that, and a third around 2000 or 2001.  
She testified that the Individual did not know about all of the 
arrests, id. at 107, that he is an “honest” person, id. at 112, 
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and that she and her husband did not share prescription 
medications, id. at 113. 
 
As for the future, the Individual’s wife was optimistic.  “We 
have never been happier.”  Tr. at 116.  She cited their success 
over the last years at dealing with stressors, better 
communication skills, and their involvement in church.  Id. at 
115-17.   
 

3. The Individual’s Current Supervisor 
 
The Individual’s current supervisor is a long-time site employee 
who has supervised the Individual for the past six months.  Tr. 
at 70-71.  The Individual is “conscientious,” works 
independently with “minimal direction,” and is “doing his job 
well.”  Id. at 71, 73, 77.  The supervisor has not seen any 
behavior indicating a cause for concern.  Id. at 72.  The 
Individual has always been honest.  Id. at 75-77. 
 

4. Friends     
 
Friend No. 1 has known the Individual for four years.  Tr. at 
79.  They met when the Individual and his wife moved to the 
friend’s neighborhood.  Id.  The Individual told the friend that 
“he was having difficulties with some of his medications,” and 
the friend noticed that the Individual became less outgoing.  
Id. at 81-82.  The friend “definitely” sees a change in the 
Individual since his treatment program.  Id. at 82-83.  The 
Individual is “much more focused and able to stay in 
conversations, more energetic about some of the things he was 
doing, and, you know, just a different type of personality.”  
Id. at 83.  The Individual joined the friend’s church and has 
participated in a variety of activities.  Id. at 81, 88-93.  The 
friend believes that the Individual’s church involvement will 
help prevent a relapse.  Id. at 87. 
 
Friend No. 2 has known the Individual since before his 2006 
treatment program.  Tr. at 121, 124.  Prior to the program, 
Friend No. 2 saw that the Individual was not happy with his 
dependence and “wanted to be rid of it.”  Id. at 121.  After the 
Individual and his wife completed their treatment programs, they   
joined his church.  Id.  Now the Individual is “interested in 
learning things” and “remembers details.”  Id. at 122.  The 
friend sees the Individual once a week for lunch, which is 
“fun,” on Sundays “quite often,” and every month or so at their 
homes.  Id. at 128.  The Individual is “a happier guy now.”  Id. 
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at 125.  As far as the Individual’s honesty, the friend has 
“never” seen “any guile.”  Id. at 126. 
 

5. The Site Psychologist 
 
The Site Psychologist testified that she counsels employees 
through the site’s Employee Assistance Program.  Tr. at 7.  She 
also evaluates employees for fitness-for-duty and for 
eligibility for the Human Reliability Program, see 10 C.F.R. 
Part 712.  Tr. at 8, 10.   
 
In 2005, the Individual’s supervisor referred him to the Site 
Psychologist for a fitness-for-duty examination.  Tr. at 10.  
The supervisor “spoke very highly” of the Individual’s work 
ethic but was concerned because the Individual appeared 
“disoriented.”  Id. at 11.  The Individual told the Site 
Psychologist that he was on a number of medications, which she 
confirmed with his medical providers.  Id. at 11, 17.  In the 
Site Psychologist’s view, the medications were “quite extensive” 
and the Individual had been taking them for “a long period of 
time.”  Id.  Accordingly, the Site Psychologist recommended to 
the Individual that he ask his physicians about “some type of 
detox.”  Id.   
 
Over the next year, the Individual saw the Site Psychologist 
several times, reporting the discontinuance and then resumption 
of the medications.  Id. at 11-13.  The Site Psychologist 
continued to recommend treatment; she also contacted the U.S. 
Department of Justice, whose records confirmed that the 
medications at issue were prescribed.  Id. at 13.   
 
In December 2006, the Individual entered a 28-day residential 
treatment program.  Tr. at 14.  After completing the program, 
the Individual returned to work.  Id.  He switched doctors,  
began weekly psychotherapy, and was prescribed Prozac and 
Wellbrutin for anxiety and depression.  Id. at 15.  Since then, 
the Individual has seen the Site Psychologist monthly.  Id.  The 
Individual has “been incredibly compliant, and his presentation 
is totally different, very clear-eyed,” and he has “gained a 
tremendous amount of insight.”  Id.   The Individual is now 
active in church, which is “solid support system.”  Id.    
 
The Site Psychologist agreed with the psychiatric evaluation of  
DOE Psychiatrist II.  Tr. at 31.  Noting the Individual’s 14-
month abstinence at the time of the hearing, the Site 
Psychologist opined that the Individual’s risk of relapse is now 
“low.”  Id. at 32. 
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  6.  The Treating Psychiatrist 
 

The Treating Psychiatrist testified that the Individual’s 
problems began around 2000 when he was suffering from 
depression, anxiety, and a physical injury.  Tr. at 44.  The 
Individual developed “iatrogenic polysubstance dependence,” 
which is addiction to physician-prescribed medication and 
sometimes referred to as “physician-induced dependence.”  Id.   
 
The Treating Psychiatrist saw the Individual before his 
admission to the residential treatment program and has treated 
him for the past 13 months.  Tr. at 45, 53.   The Individual’s 
treatment plan is “psychopharmological,” which involves 
counseling and non-addictive medication for anxiety and 
depression (Prozac and Wellbutrin).  Id. at 45.  During the last 
twelve months, the Treating Psychiatrist has ordered a couple of 
random drug tests, which have been negative.  Id. at 47.   
 
The Treating Psychiatrist was familiar with the Individual’s 
admission that, prior to 2005, he had on occasion taken a daily 
dose of four Xanax tablets, rather the prescribed dose of three.  
Tr. at 50.  The Individual “shouldn’t have done that” but it is 
“not uncommon.”  Id. at 50-51.  Xanax is associated with 
“tachyphylaxis” or “rapidly developing tolerance” and, 
therefore, patients may take an extra dose “to get the same 
effect that they initially got.”  Id. at 50-51.  The Individual 
should not have been prescribed Xanax for as long as he was and, 
therefore, “we physicians at some level were responsible there.”  
Id. at 51.   
 
The Treating Psychiatrist also addressed the Notification 
Letter’s allegation that the Individual’s denial of treatment 
for bipolar disorder was inconsistent with his 2005 Seroquel 
prescription. DOE Ex. 1 (Att. ¶ I.A.).  The psychiatrist 
testified that the Individual does not suffer from bipolar 
disorder and that some physicians prescribe Seroquel for sleep 
problems.  Tr. at 48, 66.  
 
The Treating Psychiatrist agreed with the report of DOE 
Psychiatrist II.  It was a “very nicely written report,” with a 
fact-based approach.  Tr. at 52.  The Treating Psychiatrist 
“totally” agreed that 12 months of abstinence was necessary to 
establish rehabilitation, citing the DSM-IV standard for 
“complete sustained remission.”  Id. at 52-53.  Once a patient 
is substance free for 12 months, they are almost “at par with 
the general population.”  Id. at 54.  As for the issue of 
anxiety and depression, the Individual is “very happy,” his 
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relationship with his wife is “getting better and better,” and 
there is some consideration of taking him off his medication in 
the future.  Id. at 59.    
 

7. DOE Psychiatrist II 
 
DOE Psychiatrist II was present throughout the hearing.  After 
listening to the testimony, he updated his opinion. 
 
DOE Psychiatrist II testified that the Individual had 
demonstrated adequate evidence of reformation and rehabilitation 
from his polysubstance dependence.  From the psychiatrist’s 
point of view, “this has been a comprehensive hearing” in which 
“everything was covered quite thoroughly and satisfactorily.”  
Tr. at 177.  The Individual “has overcome a really serious 
substance dependency problem,” and the Site Psychologist and 
Treating Psychiatrist are providing “state-of-the-art, cutting 
edge, excellent treatment.”  Id.  DOE Psychiatrist II cited the 
testimony of the couple’s recovery programs, their abstinence 
(14 months for the Individual and almost a year for his wife), 
and their stabilized marriage.  Id.  With the Individual’s 
medications for anxiety and depression, his symptoms are “in 
complete remission at the present time.”  Id. at 178.  Finally, 
DOE Psychiatrist II noted that the Individual and his wife “have 
much healthier lives” and that the wife’s legal problems are 
behind her.  Given the foregoing, DOE Psychiatrist II opined 
that the Individual is “adequately rehabilitated at the present 
time.”  Id.    
 
DOE Psychiatrist II also addressed the allegation that the 
Individual’s denial of treatment for bipolar disorder was 
inconsistent with his 2005 Seroquel prescription.  DOE 
Psychiatrist II testified that it is not uncommon to prescribe 
Seroquel for sleeping problems and that the prescribing 
psychiatrist “apparently used it in that way, not for bipolar.”  
Tr. at 66-67.  He conjectured that the prescribing psychiatrist 
chose Seroquel for the Individual because it has no addictive 
potential.  Id. at 67.    
 

III. Applicable Regulations 
 
The regulations governing an individual’s eligibility for access 
authorization are set forth at 10 C.F.R. Part 710, “Criteria and 
Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible 
for access authorization if such authorization “would not 
endanger the common defense and security and would be clearly 
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consistent with the national interest.”  10 C.F.R. § 710.7(a).  
“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national 
security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 
U.S. 518, 531 (1988) (the “clearly consistent with the interests 
of national security” test indicates that “security-clearance 
determinations should err, if they must, on the side of 
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) 
(strong presumption against the issuance of a security 
clearance).   
 
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing 
officer.  Id. § 710.21(b)(3).  At a hearing, the burden is on 
the individual to present testimony or evidence to demonstrate 
that he is eligible for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”   
Id.  § 710.27(a). 
 

IV. Analysis 
 

A. Criterion K 
 

The Individual does not dispute the diagnosis of polysubstance 
dependence.  Instead, he maintains that he has continued his 
successful recovery and is now rehabilitated.   
 
The adjudicative guidelines discuss ways to mitigate a drug-
related problem.  One way is by showing “satisfactory completion 
of a prescribed drug treatment program, including but not 
limited to rehabilitation and aftercare requirements, without 
recurrence of abuse, and a favorable prognosis by a duly 
qualified medical professional.”  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified 
Information (issued on December 29, 2005 by the Assistant to the 
President for National Security Affairs, The White House) (the 
Adjudicative Guidelines), Guideline H, ¶ 26(d).   
 
The Individual has presented the type of mitigating evidence 
referred to in the Adjudicative Guidelines.  It is undisputed 
that the Individual completed a 28-day residential treatment 
program in December 2006.  The Individual testified that he has 
been abstinent from addictive medication since then.  See, e.g., 
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Tr. at 146.  The testimony of his witnesses – his wife, friends, 
and medical professionals - corroborate his testimony.  They 
testified that before the treatment program he was experiencing 
difficulties, including disorientation, and that since the 
treatment program, he is alert and has increased energy, an 
active church and social life, and a positive attitude.  See, 
e.g., Tr. at 100 (wife); 81-87 (Friend No. 1); 122-23, 125 
(Friend No. 2); 15, 32 (Site Psychologist); 45, 47, 53 (Treating 
Psychiatrist).  All three medical professionals – the Site 
Psychologist, the Treating Psychiatrist, and DOE Psychiatrist II 
– have opined that the Individual is now rehabilitated.  Tr.   
at 32 (Site Psychologist); 53-54 (Treating Psychiatrist); 111-12 
(DOE Psychiatrist II).  Accordingly, the Individual has 
presented sufficient evidence to mitigate the concern arising 
from his history of polysubstance dependence.  Adjudicative 
Guideline H, ¶ 26(d); Personnel Security Hearing, TSO-0048,    
28 DOE ¶ 82,940 (2003) (polysubstance dependence).  See 
generally Personnel Security Hearing, TSO-0543, 30 DOE ¶ 82,765 
(2008) & Personnel Security Hearing, TSO-0369, 29 DOE ¶ 82,995 
(2007) (low risk of relapse resolves concern about judgment and 
reliability).   
 
The remaining Criterion K concerns are also resolved.  Although 
the Notification Letter alleged that the Individual admitted  
that his doctors did not share information with each other about 
his prescription medications, DOE Ex. 1 (Att. at 1, citing DOE 
Ex. 5 at 7-58), I could not find such an admission or evidence 
of its implication – that the Individual utilized multiple 
doctors to obtain excessive medication.  In fact, it appears 
that the Individual changed counselors and psychiatrists over 
time in an effort to receive effective treatment.  See, e.g., 
DOE Ex. 7 at 6-8.  In any event, the Individual’s rehabilitation 
resolves any such concern.  Finally, although the Notification 
Letter correctly notes that the Individual admitted to taking an 
extra dose of Xanax on some unspecified number of occasions, the 
Individual’s rehabilitation resolves this concern.   
 
   B.  Criterion F 
 
It is undisputed that deliberately omitting or misstating 
information in the security clearance process raises a  
Criterion F concern.  See 10 C.F.R. § 710.8(f).  The Individual 
disputes that he deliberately omitted or misstated information. 
 
The Individual does not dispute the allegation that he failed to 
list all his mental health treatment on the e-QIP.  Instead, the 
Individual contends that when he completed the form, he 
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encountered technical difficulties and did not intend to conceal 
that he had had other mental health providers over the prior 
seven years.  Tr. at 138-39.  
 
As an initial matter, it is unclear to me, from the e-QIP print-
out, how the Individual would have accessed additional entry 
blanks in which to list additional providers.  The 2006 e-QIP 
asks whether, in the last seven years, an individual has 
consulted with a mental health professional or other health care 
provider about a mental health condition.  DOE Ex.6 at 23-24.  
If the answer is “yes,” the form asks for the name and address 
of each provider and the date of treatment.  The Individual’s 
2006 e-QIP shows a “yes” answer and one entry, with the name of 
a psychiatrist, his address, and treatment from “01/2006” to the 
“present.”  How the Individual would have accessed additional 
entries is unclear.      
 
In any event, the Individual’s testimony that he did not intend 
to conceal his prior mental health treatment is consistent with 
the record.  In 2001, the Individual disclosed his treatment to 
DOE Psychiatrist I, including the medications at issue here.  
DOE Ex. 11 at 1-2.  The Site Psychologist testified that, when 
she first saw the Individual in 2005, he informed her of his 
medications, and his doctors and federal records confirmed what 
he had told her.  Tr. at 11-13.  On the e-QIP, he disclosed his 
current treatment.  DOE Ex. 6 at 24.  Six months later, he 
informed the Site Psychologist and his supervisor of his 
decision to enter a residential treatment program.  Id. at 14, 
140.  Finally, in 2007, the Individual provided extensive 
details concerning his history of prescription drug dependence 
in the personnel security interviews and the psychiatric 
evaluation.  Based on the foregoing, I find that the Individual 
did not “deliberately” omit information from the e-QIP.   
 
I also find that the Individual’s denial of treatment for 
bipolar disorder is not inconsistent with his 2005 Seroquel 
prescription.  As an initial matter, I question the relevancy of 
this alleged inconsistency since it is undisputed that the 
Individual does not suffer from bipolar disorder.  In any event, 
the Individual testified that he was prescribed Seroquel for 
sleeping problems. Tr. at 131-33.  His testimony is consistent 
with the LSO’s summary of his medical records, DOE Ex. 7 at 5, 
and Seroquel’s “off-label” use as a sleep aid, Tr. at 66-67 
(Treating Psychiatrist and DOE Psychiatrist II).  Accordingly, 
the evidence indicates that the Individual did not lie when he 
denied treatment for bipolar disorder.   
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I further find that the Individual’s description of his Xanax 
dosage does not represent an intent to deceive.  The Individual 
testified that, when first questioned, he thought he was being 
asked whether he had taken medication in addition to that 
obtained through his prescription, and he truthfully answered 
that he did not.  Tr. at 173-74.  In the second interview, he 
understood the question to be whether he had ever taken more 
than the prescribed dose, and he answered in the affirmative 
because prior to 2005 he had, on occasion, taken four Xanax 
tablets, rather than the prescribed daily dose of three.  Id.  
This explanation, together with the Individual’s extensive 
disclosures and admissions regarding his prescription drug 
dependency, lead me to conclude that the Individual’s 
misunderstanding was genuine and that he did not “deliberately” 
misstate his use of Xanax.   
 
Finally, I find no basis for the allegation that the Individual  
attempted to deceive the security specialist about his wife’s 
arrest record.  Although the Notification Letter alleges that 
the Individual initially stated that his wife had one arrest for 
prescription fraud and “only moments later” acknowledged six 
such arrests, DOE Ex. 1 (Notification Letter Att. ¶ I.D.), DOE 
counsel stated that he saw no basis for the allegation, Tr. at 
103-04, and the record does not support that allegation.  The 
Individual discussed two arrests for which his wife was 
incarcerated – a 1995 arrest for embezzlement and a 2000 or 2001 
arrest for prescription fraud.  DOE Ex. 4 at 61-67.  When told 
by the security specialist that his wife had six arrests for 
prescription fraud, he expressed surprise and mentioned three or 
four arrests for driving while intoxicated (DUI), the most 
recent of which was 1988.  Id. at 68-69.  Accordingly, the 
Individual did not – as the Notification Letter alleges – make 
inconsistent statements concerning his knowledge of wife’s 
arrest record.     
 
         V. Conclusion 
 
The Notification Letter’s Criteria K and F concerns have been 
resolved.  Accordingly, access authorization “would not endanger 
the common defense and security and would be clearly consistent 
with the national interest.”  10 C.F.R. § 710.7(a).  Based on 
the foregoing, the Individual’s suspended access authorization 
should be restored.  Any party may seek review of this Decision 
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by an Appeal Panel under the procedures set forth at 10 C.F.R.  
§ 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 30, 2008 
  
 



  The QNSP appears in the record as Exhibit 15.1

  The transcript of the June 5, 2002, PSI appears in the record as Exhibit 17.2

*  The original of this document contains information which is subject to withholding from
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with
XXXXXX’s.

May 15, 2008

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 21, 2007

Case Number: TSO-0568

This Decision concerns the eligibility of  xxx xxxxx (hereinafter referred to as “the Individual”)
to hold an access authorization under the Department of Energy’s (DOE) regulations set forth at
10 C.F.R. Part 710, Subpart A, entitled, “Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material.” As discussed below, after carefully
considering the record before me in light of the relevant regulations, I have determined that the
Individual’s access authorization should not be restored.

I. FINDINGS OF FACT 

On February 6, 2002, the Individual executed a Questionnaire for National Security Positions
form (QNSP) and submitted it to a DOE Local Security Office (LSO).   In this QNSP, the1

Individual responded “yes” to Question 24(a) which asked, in pertinent part: “Have you illegally
used any controlled substance, for example, marijuana, . . . hallucinogenics (LSD, PCP,
etc.). . . ?” Exhibit 15 at 8 (emphasis in the original).  Individuals who answer “yes” to Question
24(a) are required to list each illegal drug that they have used in the past seven years, the number
of times they used the illegal drug, and the time period in which the illegal drug use occurred.
The Individual indicated that he used LSD twice, and marijuana 30 times, between August 1996
and May 1997.  Id.  The Individual made no mention of hallucinogenic mushroom consumption
in his drug use listing.  

On June 5, 2002, the LSO conducted a Personnel Security Interview (the 2002 PSI) with the
Individual and questioned him extensively about his illegal drug use.   Exhibit 17 at 26-33.  The2

Individual essentially reiterated the information he had provided in the QNSP.  
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  The OPM Investigator’s report of this interview appears in the record as pages 21-23 of Exhibit 18.3

  The Memorandum appears in the record as Exhibit 11.4

  

  The transcript of the March 21, 2007, PSI appears in the record as Exhibit 16.5

On October 28, 2002, the Individual was interviewed by an Investigator for the Office of
Personnel Management (OPM).   During this interview, the Individual confirmed the accuracy of3

the information he had provided in the QNSP and 2002 PSI.  On June 19, 2002, the Individual
signed a DOE Drug Certification and the DOE granted him an “L” security clearance.  Exhibit
16 at 28.  The Individual’s “L” clearance was upgraded to a “Q” clearance on December 2, 2002.
Exhibit 2 at 3.  

On February 13, 2007, the Individual sent a memorandum to the LSO.   That memorandum4

states, in pertinent part:

The purpose of this memo is to be forthright and honest in adherence to the
reporting requirements set forth by [the Individual’s employer] and the
Department of Energy.

I’ve been employed at [a DOE facility] for the past 5yrs and am approaching the
5yr re-investigation for renewal of my Q clearance . . . .  as I was thinking about
the clearance process and considering what things I needed to get together, it
occurred to me that during my previous investigation I failed to disclose
accurately the dates for which I used illegal drugs, specifically marijuana.  In
addition to the 8/1996-5/1997 dates that I did admit to, I failed to indicate that I
occasionally used marijuana, during my undergraduate studies, between the dates
of 9/2000-9/2001.  The reason I failed to include all the dates on the application
was because I didn’t believe it was relevant. I thought “I’ve included the fact that
I’ve used drugs and been specific about which ones, how important are the dates;
after all I don’t use drugs now and don’t intend to use them in the future,
regardless if I have a clearance or not.”  In short I didn’t take the clearance
process serious enough.  I’m sorry for this and I was sorely wrong about the
seriousness of the clearance process. . . .

The primary reason I am disclosing this information now is because I don’t want
to deceive or discredit either the processes or people associated with obtaining
and maintaining a clearance and because I don’t want a discrepancy between
previous and future clearance application(s) without appropriate and formal
explanation.      

Exhibit 11 at 2.  This memorandum prompted the LSO to conduct a PSI of the Individual on
March 21, 2007 (the 2007 PSI).   During this PSI, the Individual was asked about his history of5

illegal drug use.  For the first time, the Individual admitted in the 2007 PSI that he had used
hallucinogenic mushrooms once or twice.  Exhibit 16 at 7, 9-13, 17-19.  The Individual further
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  The Notification Letter alleges that the Individual has A[t]rafficked in, sold, transferred, possessed, used, or6

experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to

section 202 of the Controlled Substances Act of 1970 (such as marijuana, . . . etc.). . . .@  10 C.F.R. ' 710.8(k).  The

Notification Letter also alleges that the Individual has Adeliberately misrepresented, falsified, or omitted significant

information from . . . a Questionnaire for Sensitive (or National Security) Positions,  . . . [or] a personnel security

interview,  . . .  in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE

access authorization, or proceedings conducted pursuant to ' 710.20 through ' 710.31.@  10 C.F.R. ' 710.8(f). The

Notification Letter further alleges that the Individual has “[e]ngaged in any unusual conduct or is subject to any

circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason

to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual

to act contrary to the best interests of the national security.” 10 C.F.R. Section 710.8(l).    

admitted in the 2007 PSI that he had not disclosed his hallucinogenic mushroom use in the 2002
PSI.  Id. at 9.  During the 2007 PSI, the Individual revealed for the first time that he had used
marijuana an estimated 20 to 25 times during the period beginning in September 2000 and
ending in September 2001.  Exhibit 16 at 15.

When asked if he thought he could “be blackmailed or coerced regarding [his] use [or]
involvement with illegal drugs,” the Individual responded, “No, I think that’s actually the reason
why I reported this, because I did actually feel like I was somewhat vulnerable because I hadn’t
reported it.”  Id. at 20.  The Individual asserted that he had provided inaccurate information in
the past because “I don’t really think I really understood the gravity of anything that I was
getting into.”  Id. at 22.  The Individual further noted that, when he was first investigated in
2002, he felt the security clearance process was “an encroachment” and “a litmus test on my
character.”  Id. at 26-27.           

On the basis of the foregoing, the LSO concluded that the Individual had used marijuana, LSD
and hallucinogenic mushrooms, and then provided false information concerning his drug use to
the LSO during the June 5, 2002, PSI, in his interview with the OPM investigator, and in the
QNSP.  The LSO initiated an administrative review proceeding by issuing a letter notifying the
Individual that it possessed information that raised a substantial doubt concerning his eligibility
for access authorization (the Notification Letter). See 10 C.F.R. ' 710.9.  The Notification Letter
specifies three types of derogatory information which fall within 10 C.F.R. ' 710.8(f), (k) and
(l).  6

The Individual filed a Request for a Hearing with the LSO.  The LSO forwarded the Request for
Hearing to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as
Hearing Officer.  At the hearing, the LSO presented no witnesses.  The Individual presented four
witnesses and testified on his own behalf.  See Transcript of Hearing, Case No. TSO-0568
(hereinafter cited as ATr.@).  The LSO submitted 18 exhibits, marked as Exhibits 1 through 18,
while the Individual did not submit any exhibits. 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 



4

The regulations state that A[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R.
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R.
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the
testimony and exhibits presented by both sides in this case.

III.  ANALYSIS

Criterion K

The evidence supporting the LSO’s allegation that the Individual violated Criterion K is the
Individual’s admission that he used marijuana, LSD and hallucinogenic mushrooms during two
time periods, August 1996 to May 1997, and September 2000 to September 2001. 

The use of illegal drugs, such as marijuana, LSD or hallucinogenic mushrooms raise questions
about an individual’s reliability and trustworthiness, both because they may impair judgment and
because illegal drug use raises questions about a person’s ability or willingness to comply with
laws, rules and regulations.  Revised Adjudicative Guidelines for Determining Eligibility for
Access to Classified Information issued by the Assistant to the President for National Security
Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at 11 (Guideline H).
“Moreover, the use of illegal drugs (and the disregard for law and authority that such use
suggests) indicates a serious lapse in judgment and maturity.  Involvement with illegal drugs
may also render the user susceptible to blackmail or coercion.”  Personnel Security Hearing,
Case No. TSO-0437, 29 DOE ¶ 83,025 at 86,846 (2007).

A finding of derogatory information does not, however, end the evaluation of evidence
concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing,
Case No. VSO-0244, 27 DOE ¶ 82,797, affirmed (OSA, 1999); Personnel Security Hearing,
Case No. VSO-0154, 26 DOE ¶ 82,794 (1997), affirmed, Personnel Security Review, Case No.
VSA-0154, 27 DOE ¶ 83,008 affirmed (OSA, 1998).  In the end, like all Hearing Officers, I must
exercise my common-sense judgment in determining whether an individual’s access
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R.
§ 710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence
of mitigation to resolve the security concerns raised by his illegal drug use.  The Adjudicative
Guidelines list the following conditions, both of which are present in the instant case, that could
mitigate security concerns raised by illegal drug use:
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(a) the behavior happened so long ago, was so infrequent, or happened under such
circumstances that it is unlikely to recur or does not cast doubt on the individual’s current
reliability, trustworthiness or good judgment

(b) a demonstrated intent not to abuse any drugs in the future, such as:
(1) disassociation from drug-using associates and contacts;
(2) changing or avoiding the environment where drugs  were used;
(3) an appropriate period of abstinence;
(4) a signed statement of intent with automatic revocation of clearance for any

violation.
  
Guideline H at 12.  At the hearing, the Individual testified that he has not used illegal drugs since
September 2001.  Tr. at 35.  This testimony was corroborated by the testimony of the
Individual’s spouse of ten years and by the testimony of a very close friend of the Individual’s
(the friend).  Id. at 9-11, 14, 59, 62.  The friend, who remains in weekly contact with the
Individual, has known the Individual since third grade and had lived with the Individual for
several years.  Id. at 57-58.

The Individual’s spouse testified that the associates who used drugs with the Individual
(including herself and the friend) have quit using illegal drugs.  Id. at 10-11, 15.  Moreover, the
Individual, his spouse and the friend each testified that the Individual has matured and
undergone personal changes that make him unlikely to return to illegal drug use.  Id. at 11-12,
17-18, 38, 60-61.  Since September 2001, the Individual has graduated from college, begun a
career with a DOE contractor, entered his thirties and obtained a masters degree.  Id. at 31-32,
34.  The Individual’s spouse testified that the Individual was motivated to stop using drugs by a
desire to be a better father.  Id. at 10-11.  The Individual also testified to this effect.  Id. at 38.
Finally, I note that the Individual signed a DOE Drug Certification in 2002.  Exhibit 16 at 28.  

The record convinces me that the Individual’s last illegal drug use occurred seven years ago, is
unlikely to recur and no longer casts doubt on the individual’s current reliability, trustworthiness
or good judgment.  Moreover, the testimonial evidence convinced me that it is highly unlikely
that the Individual will return to illegal drug use in the future.  For this reason, I find that the
Individual has mitigated the security concerns raised by his illegal drug use under Criterion K.   

Criterion F

The Individual forthrightly acknowledges that he deliberately misrepresented the facts
concerning his marijuana use in order to give the false impression that his marijuana use had
ended in 1997, five years before he submitted the QNSP, when in fact he had used marijuana an
estimated 20 to 25 times from September 2000 to September 2001, less than six months prior to
the date he submitted the QNSP.  Tr. at 40-41, 46-47, 49-50.  Moreover, the Individual has
admitted that he used hallucinogenic mushrooms once or twice during the period between
August 1996 and May 1997.  However, the Individual omitted his use of hallucinogenic
mushrooms from the QNSP and from the February 13, 2007 memorandum.  Accordingly, the
LSO properly invoked Criterion F for this allegation. 
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While the Individual acknowledges his omission of his September 2000 to September 2001
marijuana use from the QNSP, the 2002 OPM Interview and the 2002 PSI was intentional and
designed to facilitate his receipt of a DOE security clearance, the Individual asserts that his
omission of his hallucinogenic mushroom use from the QNSP was inadvertent.  Tr. at 26-28, 42,
48, 50.  The Individual did not disclose his hallucinogenic mushroom use during his 2002 OPM
interview either.  Exhibit 7; Exhibit 18 at 22-23.  I find it difficult to believe that the Individual
inadvertently omitted his hallucinogenic mushroom use from the QNSP and from the OPM
Interview, but then was able to recall his hallucinogenic mushroom use years later during his
2007 PSI.  These allegedly inadvertent omissions occurred simultaneously with the admittedly
purposeful omissions of the Individual’s then recent marijuana use.  The Individual also omitted
his hallucinogenic mushroom use from the February 13, 2007, memorandum.  At the hearing, the
Individual asserts that at the time he prepared the February 13, 2007 memorandum, he thought
he had previously disclosed his hallucinogenic mushroom use during the 2002 PSI.  Tr. at 26-28.
However, during the 2007 PSI, the Individual had admitted that he did not disclose his
mushroom use during the 2002 PSI.  Exhibit 16 at 9.  I find the contradictory explanations
provided by the Individual for his omission of his hallucinogenic mushroom use from his QNSP
and from his February 13, 2007 memorandum to be troubling.          

False statements and intentional omissions by an individual in the course of an official inquiry
regarding a determination of eligibility for DOE access authorization raise serious issues of
honesty, reliability, and trustworthiness.  The DOE security program is based on trust, and when
a security clearance holder breaches that trust, it is difficult to determine to what extent the
individual can be trusted again in the future.  See e.g., Personnel Security Hearing (Case No.
VSO-0281), 27 DOE & 82,821 at 85,915 (1999), aff=d, 27 DOE & 83,030 (2000) (terminated by
OSA, 2000); Personnel Security Hearing (Case No. VSO-0013), 25 DOE & 82,752 at 85,515
(1995), 25 DOE & 82,752 (1995) affirmed (OSA, 1995); Guideline E. 

In a number of decisions, DOE Hearing Officers have considered the implications of
falsifications.  The factors considered in these cases include the following: whether the
individual came forward voluntarily to renounce his falsifications, compare Personnel Security
Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA, 1996) (voluntary
disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327, 28 DOE ¶
83,005 (2000), affirmed (OSA 2000) (falsification discovered by DOE security); the length of
time the falsehood was maintained; whether a pattern of falsification is evident; and the amount
of time that has transpired since the individual’s admission. See Case No. VSO-0327 (less than a
year of truthfulness insufficient to overcome long history of misstating professional credentials).
See also Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months
since last falsification not sufficient evidence of reformation from falsifying by denying drug
use); Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (2000), affirmed
(OSA, 2000).

In other cases, Hearing Officers have stated that a subsequent pattern of responsible behavior is
of vital importance to mitigating security concerns arising from irresponsible behavior such as
lying.  See e.g., Personnel Security Hearing, Case No. TSO-0394, 29 DOE ¶ 82, 984 (2006) (six
months of honest behavior not sufficient to mitigate dishonesty that spanned for nine months
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when Individual’s admission of previous dishonesty occurred in response to a DOE
Psychiatrist’s suggestion that he might have her tested for drug use); Personnel Security
Hearing, Case No. TSO-0316; (finding that the Individual had failed to establish a pattern of
honest behavior); Personnel Security Hearing, Case No. TSO-0302, 29 DOE ¶ 82, 968 (2006)
(10 months of honest behavior not sufficient to mitigate falsehood that spanned 16 years);
Personnel Security Hearing, Case No. VSO-0555, (seven months of honest behavior not
sufficient to mitigate dishonesty that spanned for six years when disclosure of falsifications was
not voluntary); Personnel Security Hearing, Case No. VSO-0448, 28 DOE ¶ 82,816 (2001)
affirmed (OSA, 2001) (11-month period not sufficient to mitigate four-year period of deception);
Personnel Security Hearing, Case No. VSO-0440, 28 DOE ¶ 82,816 (2001) affirmed (OSA,
2001) (18 months of responsible, honest behavior sufficient evidence of reformation from
dishonesty that spanned six months in duration), Personnel Security Hearing, Case No. VSO-
0384 (2001) (six months of honest behavior not sufficient to mitigate dishonesty that spanned for
nine months when disclosure of falsifications was not complete); (Personnel Security Hearing,
Case No. VSO-0289, 27 DOE ¶ 82,823 (1999), aff’d Personnel Security Review, 27 DOE ¶
83,025 (2000) affirmed (OSA, 2000) (19-month period not sufficient to mitigate lying on
security form after a 12-year period of concealment of violations of the DOE Drug
Certification).  

Turning to the present case, I find that the Individual has not established a pattern of responsible
conduct. Before I could consider whether the Individual has established a pattern of responsible
behavior, I would need to be convinced that the Individual has been completely candid with me
and the LSO.  The inconsistencies in the Individual’s explanations of why he omitted his
hallucinogenic mushroom use from his QNSP and his February 13, 2007 memorandum raise
doubts about the Individual’s credibility and reliability, thereby preventing me from finding that
he has begun to comport himself in an honest manner. 

I reach this conclusion in spite of evidence in the record showing that the Individual has changed
and matured.  There is ample evidence in the record indicating that the Individual’s conscience
led him to disclose his marijuana omissions to the LSO.  The Individual’s spouse testified that
the Individual had developed strong religious convictions that led him to disclose his omissions.
Tr. at 12, 17-18.  The Individual’s spouse further testified that then Individual had assumed a
leadership role in their spiritual community.  Id.  The friend testified that the Individual had
undergone some important changes in life and came to strongly believe in the importance of
honesty.  Id. at 60, 63.  The friend further testified that the Individual’s religious beliefs had
motivated him to come forward with the truth.  Id. at 61.  The friend also testified that the
Individual had matured a great deal during the last six or seven years.  Id. at 61.  The
Individual’s former supervisor testified that he had supervised the Individual for five years.  Id.
at 74.  He also testified that he had “seen [the Individual] mature a lot in the last five-and-a-half
years that I’ve known him.”  Id. at 81.  The Individual’s spouse, his friend, his coworker, and his
former supervisor each convincingly testified that the Individual was honest and reliable.  Id. at
11-12, 60, 67-68, 79-80.

It took courage and character for the Individual to come forward with the derogatory information
about himself.  Moreover, I find that the Individual regrets his past mistakes and has learned
from them.  However, since the Individual has provided conflicting explanations of his omission
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of his hallucinogenic mushroom use from the QNSP and from the February 13, 2007
memorandum, I am not sufficiently convinced that the Individual is now being honest with the
DOE and will remain so in the future. 

Accordingly, I find that the Individual has not sufficiently mitigated the security concerns raised
under Criterion F. 
        
Criterion L  

Specifically, the Notification Letter, quite appropriately, raised many of the same concerns about
the Individual under Criterion L that it did under Criterion F.  These concerns have been
addressed under the forgoing section on Criterion F.  The LSO did raise one concern under
Criterion L that was not addressed under Criterion F.  Specifically, the LSO alleged that the
Individual’s concealment of the extent of his illegal drug use rendered him susceptible to
pressure, coercion, exploitation, or duress.  

Clearly, the Individual’s concealment of the extent of his illegal drug use did in fact render him
susceptible to pressure, coercion, exploitation, or duress.  By coming forward with the truth
about his illegal drug use, the Individual mitigated this concern.  However, the remaining
security concerns raised under Criterion L remain unmitigated from the reasons set forth in my
discussion of Criterion F. 

IV. CONCLUSION

For the reasons set forth above, I conclude that the LSO properly invoked Criteria K, F and L.  I
found that the Individual has mitigated the security concerns raised under Criterion K.  However,
I have also found that the Individual has not mitigated those security concerns raise under
Criteria F and L.  I therefore find that the Individual has not demonstrated that restoring his
security clearance would not endanger the common defense and would be clearly consistent with
the national interest.  Accordingly, it is my opinion that the Individual's access authorization
should not be restored.  The Individual may seek review of this Decision by an Appeal Panel
under the procedures set forth at 10 C.F.R. ' 710.28.

 

Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: May 15, 2008



The original of this document contains information which is subject to withholding 
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DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 26, 2007 
 
Case Number:   TSO-0569 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the individual’s access 
authorization should be restored. 
 
I. Background 
 
The individual has held a DOE security clearance for 28 years. In April 2007, the 
individual reported to DOE Security that he had enrolled in an alcohol treatment 
program. This revelation prompted the Local Security Office (LSO) to conduct a 
personnel security interview (PSI) with the individual. After the PSI, the LSO referred 
the individual to a DOE psychiatrist for a forensic psychiatric examination. The DOE 
psychiatrist examined the individual in July 2007 and memorialized his findings in a 
report (Psychiatric Report or Exhibit (Ex.) 7). In the Psychiatric Report, the DOE 
psychiatrist first opined that the individual meets the diagnostic criteria for Alcohol 
Dependence as set forth in described in the Diagnostic and Statistical Manual of Mental 
Disorders, 4th edition, Text Revised (DSM-IV-TR). Ex. 7 at 8. The DOE psychiatrist next 
opined that this mental condition is an illness which causes, or may cause, a significant 
defect in the individual’s judgment or reliability. Id. At the time of the 2007 examination, 
the DOE psychiatrist did not believe that the individual was either rehabilitated or 
reformed from his Alcohol Dependence. Id. 
   
In October 2007, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to 
hold a security clearance. In an attachment to the Notification Letter, the LSO explained 
that the derogatory information fell within the purview of two potentially disqualifying 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j) 
(hereinafter referred to as Criteria H and J, respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. On November 27, 
2007, the Director of the Office of Hearings and Appeals (OHA) appointed Janet 
Freimuth the Hearing Officer in this case. On January 3, 2008, I was appointed the 
substitute Hearing Officer in the case. After obtaining a two-week extension of time from 
the OHA Director, I convened a hearing in the case. At the hearing, nine witnesses 
testified. The LSO called one witness and the individual presented his own testimony and 
that of seven witnesses. In addition to the testimonial evidence, the LSO submitted 18 
exhibits into the record; the individual tendered 25 exhibits.  
 
II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 
 
 

                                                 
2  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J relates to information that a person has “[b]een, 
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concern at Issue 
 
As previously noted, the LSO cites two criteria as bases for suspending the individual’s 
security clearance, Criteria H and J.  To support Criterion H, the LSO relies on the DOE 
psychiatrist’s opinion that the individual suffers from Alcohol Dependence, a mental 
condition, which causes, or may cause, a defect in the individual’s judgment or 
reliability. The LSO also relies on the DOE psychiatrist’s opinion to support Criterion J 
in the case, and the following information: (1) between 1999 and 2006, the individual 
drank four to seven alcoholic beverages on weekend nights, and one or two alcoholic 
beverages every weeknight; (2) by 2007, the individual’s alcohol consumption had 
increased to the point where he was consuming three to four alcoholic beverages every 
weeknight, and four to eight alcoholic beverages on weekend nights; (3) the individual 
became intoxicated 10-15 times a year between 1999 and 2006, after he had consumed 
six to seven alcoholic beverages; and (4) the individual’s wife complained that the 
individual was consuming too much alcohol and she suggested that he seek help from the 
Employee Assistance Program (EAP) at his place of employment.  
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s mental health under Criterion H and his alcohol use 
under Criterion J.  The security concerns associated with Criteria H and J are as follows. 
First, a mental condition such as Alcohol Dependence can impair a person’s judgment, 
reliability and trustworthiness. See Guideline I of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 
2005, by the Assistant to the President for National Security Affairs, The White House. 
Second, the excessive consumption of alcohol itself is a security concern because that 
behavior can lead to the exercise of questionable judgment and the failure to control 
impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness. See id. at Guideline G. 
 
IV. Findings of Fact  
 
Most of the relevant facts in this case are undisputed. The individual’s consumption of 
alcohol did not rise to a level of significance until 1993 when he was 38 years old. Ex. 7 
at 4. Around this time, the individual’s mother who was suffering from Alzheimer’s 
disease could no longer live on her own, so the individual moved her into a nursing home 
in the state in which he resides. Transcript of Hearing (Tr.) at 29. To cope with the 
emotional distress he was experiencing in witnessing his mother’s decline in mental  
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health, the individual resorted to alcohol.  Id. at 33. The individual’s mother died in 
December 2003. Id. at 34. The individual continued to use alcohol to console his grief. Id. 
In 2004, the individual’s employer requested that he transfer to a new division, citing the 
individual’s unique skill set and technical professional expertise as the reason for the 
request. Tr. at 196. The individual described his new division as a “horrible fit,” and 
related that he coped with the stress and frustration associated with his new position by 
increasing his alcohol consumption. Id. at 35-38. According to the individual, he was 
drinking three to four times a week in 2006, and by March 2007 he was getting drunk 
every night at home. Ex. 17 at 17; Tr. at 38.  
 
On April 1, 2007, the individual went hiking alone, broke down and started crying. Id. at 
40. He returned home and got drunk. Id. Later, he discussed with his wife how alcohol 
was damaging his life. Id. His wife asked him to consider contacting the Employee 
Assistance Program (EAP) at his workplace. The following day, April 2, 2007, the 
individual went to work and placed three telephone calls: one to his supervisor at the time 
to tell her that his current job position was not working out; the second to his former 
supervisor asking if he could return to work for her; and the third to the EAP.  Id. at 41. 
The individual’s current and former supervisors readily agreed to allow the individual to 
return to his former position. Ex. 17 at 20.  Upon the advice of the EAP, the individual 
enrolled in an eight-week intensive outpatient program (IOP) with an aftercare 
component. Tr. At 46.  Soon thereafter, the individual reported to DOE Security that he 
was seeking treatment for alcoholism. Ex. 9. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).3 After due 
deliberation, I have determined that the individual’s access authorization should be 
restored. I find that restoring the individual’s DOE security clearance will not endanger 
the common defense and security and is clearly consistent with the national interest. 
10 C.F.R.  § 710.27(a). The specific findings that I make in support of this decision are 
discussed below. 
 
A. The Diagnosis of Alcohol Dependence 
 
The individual’s counsel stipulated prior to the hearing that the individual suffers from 
Alcohol Dependence under the criteria set forth in the DSM-IV-TR. Id. at 10. The pivotal 
question before me then is whether the individual has presented convincing evidence that 
he is adequately reformed or rehabilitated from his Alcohol Dependence. 
 

                                                 
3   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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B. Rehabilitation and Reformation from Alcohol Dependence 
 
1. The Individual’s Testimony and Documentary Evidence 
 
At the hearing, the individual testified convincingly that he has not consumed alcohol 
since April 1, 2007.  He testified that he completed an eight-week IOP in June 2007, 
followed by 47 aftercare meetings. Id. at 47-48. He added that he continues to attend 
aftercare meetings regularly. Id. He related that as an adjunct to his treatment, he attends 
a program called LifeRing, which is the secular complement to Alcoholics Anonymous 
(AA). Id. at 50-52. He testified that he actively participates in LifeRing and is now 
serving as the chairperson of some LifeRing meetings. Id. at 53. To corroborate his 
testimony, the individual presented sign-in sheets from LifeRing which show that he 
attended 112 self-help recovery meetings between April 17, 2007, and March 9, 2008. 
See Ex. K, Y. He also submitted the negative results from nine random alcohol tests that 
he took between June 14, 2007, and February 26, 2008. Exs. N and X. In addition, he 
tendered the Voluntary Recovery Agreement that he entered into on April 13, 2007, with 
the EAP. Ex. M. He also provided documentary evidence from the EAP to confirm that 
he is complying with the terms of the 24-month Voluntary Recovery Agreement. Ex. O. 
In addition, he submitted the Early Recovery Agreement that he entered into with the IOP 
on April 13, 2007, as well as the Continuing Recovery Agreement that he signed on 
June 26, 2007. Exs. Q and R.   
 
At the hearing, the individual explained his “Relapse Prevention Plan,” and testified 
convincingly about his commitment to remaining abstinent in the future and his intention 
to remain connected to LifeRing indefinitely. Tr. At 56-57, 92.  By way of example, he 
related that he attended self-help meetings outside the United States when he was on 
vacation so that he could maintain his sobriety. Id. at 86. The individual also explained at 
the hearing how LifeRing has helped him to improve his interpersonal skills and to cope 
with stress. Id. at 71, 95. He concluded his testimony by reaffirming his intention never to 
drink again. Id. at 99. 
  
2. The Wife’s Testimony 
 
The individual and his wife have been married for 21 years. Id. at 215. The wife 
explained that, beginning in 2000 the individual became withdrawn as he was coping 
with his mother’s declining mental health. Id. at 220. She was concerned with the stress 
that the individual experienced before and after his mother’s death, and later with the 
stress that the individual experienced after changing jobs. Id. at 223. She related at the 
hearing that when the individual was drinking, he became withdrawn, moody and 
uncommunicative. Id. at 232. 
 
The wife testified that the individual “took to recovery very vigorously,” removing all the 
alcohol from their house. Id. at 225. She related that from April to June 2007, the 
individual attended nightly meetings of his IOP and LifeRing. Id. at 228. She testified 
that her husband is now running some of the LifeRing meetings and that both she and her 
husband are volunteering with maintaining the group’s website. Id. at 229-230. The wife  
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commented that in contrast to the days when the individual was drinking, she finds him to 
be much more communicative in his sober state. Id. at 225. The wife also provided 
convincing testimony that the individual is committed to sobriety. Id. at 231. She noted 
that her husband is very happy now, and related that, from her perspective, their life is 
better now as a couple. Id. at 234.  
 
3. The EAP Counselor’s Testimony 
 
The EAP Counselor testified that she met the individual on April 5, 2007, after he sought 
assistance on his own for issues relating to his alcohol consumption. Id. at 105. She 
explained that the individual entered into a Voluntary Recovery Agreement two weeks 
after their first meeting. Id. at 108. The Voluntary Recovery Agreement placed a number 
of requirements on the individual, including the following: (1) completion of an Early 
Alcohol Recovery Program; (2) participation in an alcohol aftercare program for a 
minimum of six months; (3) attendance at self-help meetings for a minimum of two times 
per week; (4) meeting with an EAP Counselor a minimum of two times per month; and 
(5) providing 18 urine or breath samples for periodic drug/alcohol testing over a period of 
24 months. Ex. M. The EAP Counselor stated that the individual has complied with all 
the terms of the Voluntary Recovery Agreement. Ex. O. She related that the individual 
has been actively involved in developing alternative coping strategies and establishing a 
very strong sober support system. Ex. O at 2. She opined that the individual’s prognosis 
is excellent, explaining that he has exhibited a high level of insight and self-awareness 
with regard to his history of alcohol use, has established absolute sobriety, has expended 
considerable effort to transition to a sober, recovering life style, and has incorporated new 
tools into the fabric of his everyday life. Id.  
 
4. The Licensed Clinical Social Worker’s Testimony 
 
A licensed clinical social worker who is the individual’s case manager at his IOP 
confirmed that the individual successfully completed an eight-week Early Recovery 
Program.  Tr. at 159.  She testified that the individual attended five group meetings per 
week for the period April 13, 2007, to June 13, 2007. Id. She also related that the 
individual, upon completing his Early Recovery Program, executed a “Continuing 
Recovery Agreement,” which requires him to attend two self-help meetings per week and 
one IOP group meeting per week.  Id. at 159.  According to the licensed clinical social 
worker, most persons sign up for five months of continuing recovery, but the individual 
opted to sign up for ten months of continuing recovery. Id. at 160.  The licensed clinical 
social worker opined that the individual’s prognosis for sustained sobriety is excellent as 
long as he maintains his involvement with the recovery community activities. Id. at 172.   
 
5. The Testimony of One Co-Worker and Two Managers 
 
One of the individual’s co-workers testified that since the individual’s alcohol treatment, 
he is now more social, explaining that he now interacts with his colleagues in person 
rather than via e-mail. Id. at 185. She noted that the individual’s entire work group is a 
support system for him in his efforts to maintain his sobriety. Id. at 186.  The individual 
has shared with the co-worker his intention never to drink again. Id. at 191.  
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Manager #1 testified that the individual left her division to work in another division 
because his unique skill set was in demand. Id. at 196. She has socialized with the 
individual after work and has not seen him consume alcohol since April 2007. Id. at 202. 
 
Manager #2 testified that the individual worked in her division from December 2005 until 
April 2007. Id. at 206-207. She related that when the two traveled out of state on 
business, the individual would attend some kind of meeting relating to alcohol 
abstinence. Id. at 209. 
 
6.  The DOE Psychiatrist’s Testimony and Report 
 
The DOE psychiatrist stated in his Psychiatric Report that the individual could not be 
considered adequately rehabilitated until he had completed 12 to 24 months of alcohol 
treatment and had established absolute sobriety during that time. Ex. 7 at 8. After 
listening to the testimony of all the witnesses in the case, the DOE psychiatrist decided 
that the individual had demonstrated adequate evidence of rehabilitation from his Alcohol 
Dependence after almost 12 months of sobriety, his completion of the IOP, his continued 
therapy with the EAP Counselor, and his participation in LifeRing.4 Id. at 255.  The DOE 
psychiatrist also testified that he was impressed that the individual is serving as a 
chairperson for some LifeRing meetings, that he has successfully navigated the holiday 
season without any alcohol cravings, and that he has a relapse prevention plan and good 
support network in place. Id. According to the DOE psychiatrist, there is exceedingly 
little risk that the individual will drink in the foreseeable future. Id. at 250. 
 
7. Hearing Officer Evaluation of Evidence 
 
In the administrative review process, Hearing Officers accord great deference to the 
expert opinions of psychiatrists and other mental health professionals regarding the issue 
of rehabilitation or reformation. See Personnel Security Hearing (Case No. TSO-0215), 
http://oha.doe.gov/cases/security/tso0215.pdf. Personnel Security Hearing  (Case No. 
TSO-0466), http://oha.doe.gov/cases/security/tso0466.pdf. In this case, I accorded 
substantial weight to the revised opinion of the DOE psychiatrist who testified at the 
hearing that the individual had demonstrated adequate evidence of rehabilitation and 
reformation as of the date of the hearing. In addition, I accorded much weight to the EAP 
Counselor and the licensed clinical social worker, who testified that the individual is 
committed to sobriety. Moreover, I determined that the testimonial and documentary 
evidence weigh heavily in the individual’s favor. First, the individual appears to be 
internally motivated to address his alcohol problem, as evidenced by the fact that he 
voluntarily sought professional assistance four months prior to meeting with the DOE 
psychiatrist and six months before the DOE suspended his security clearance. Second, I 
am convinced that the individual has an adequate support network in his EAP Counselor, 
his LifeRing group members, his workplace colleagues, and his wife. Third, I am further  

                                                 
4   The DOE psychiatrist testified that, based on the literature provided into the record as Exhibit V and the 
testimony of several witnesses, he is confident that LifeRing is the equivalent of AA except for the spiritual 
component.  Tr. at 251.  



 
 

8

convinced that the individual’s support network will help him to cope with any stressors 
that might otherwise serve as triggers for his alcohol consumption. Fourth, I was 
convinced from the individual’s testimony, and that of his wife and his co-worker, that 
the individual has recognized that he has an alcohol problem, has changed his attitude 
towards drinking, and is committed to sobriety. Furthermore, the individual provided 
corroborating evidence to demonstrate that he abstained from alcohol for almost 12 
months, has attended 112 LifeRing meetings and 47 aftercare meetings, is committed to 
attending LifeRing indefinitely, and will maintain his relationship with the EAP 
Counselor for another year. In sum, I find that the individual has provided adequate 
evidence that he is rehabilitated from his Alcohol Dependence. Accordingly, I find that 
the individual has mitigated the security concerns associated with Criteria H and  J. 
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H and J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has brought forth convincing 
evidence to mitigate the security concerns associated with both criteria at issue. I 
therefore find that restoring the individual’s access authorization will not endanger the 
common defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should be restored.  The parties may  
seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 25, 2008 
 



*  The original of this document contains information which is subject to withholding from 
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       May 9, 2008 
 
  DECISION AND ORDER 

     OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case: Personnel Security Hearing 
 
Date of Filing: November 26, 2007 
 
Case Number:  TSO-0571 
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  In this Decision, I will consider whether, on the basis of the testimony and other 
evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should be 
restored. 
 
I. Background 
 
The individual is an employee of a contractor at a DOE facility.  On December 6, 2006, the 
individual reported to the designated psychologist in the Human Reliability Program (HRP) at 
the facility that he needed help with an alcohol problem.  The psychologist diagnosed the 
individual as alcohol dependent.  Due to the security concern raised by this diagnosis, the DOE 
local office conducted a Personnel Security Interview (PSI) with the individual on June 7, 2007.  
See DOE Exhibit 5.  Because the security concern remained unresolved after the PSI, the DOE 
local office requested that the individual be interviewed by a DOE consultant psychiatrist.  The 
psychiatrist interviewed the individual on July 15, 2007.  See DOE Exhibit 3.  The DOE local 
office ultimately determined that the derogatory information concerning the individual created a 
substantial doubt about his eligibility for an access authorization, and that the doubt could not be 
resolved in a manner favorable to him. Accordingly, the DOE local office proceeded to obtain 
authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. The Notification Letter included a statement of that derogatory information and 
informed the individual that he was entitled to a hearing before a Hearing Officer in order to 
resolve the substantial doubt regarding his eligibility for access authorization.  The individual 
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requested a hearing, and the DOE local office forwarded the individual’s request to the Office of 
Hearings and Appeals (OHA).  The Acting Director of OHA appointed me as the Hearing 
Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, his father, his supervisor, his friend, the HRP psychologist to whom he first 
reported his problem, and the DOE consultant psychiatrist.  The DOE Counsel and the individual 
submitted exhibits prior to the hearing. 
 
II. The Notification Letter and the Security Concern at Issue 
 
As indicated above, the Notification Letter issued to the individual included a statement of the 
derogatory information in the possession of the DOE that created a substantial doubt regarding 
the individual’s eligibility for access authorization.  In the Notification Letter, the DOE 
characterized this information as indicating that the individual has been or is a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or as suffering 
from alcohol abuse.  DOE Exhibit 1 (citing 10 C.F.R. § 710.8(j)).  These statements were based 
on a July 15, 2007, report by the DOE consultant psychiatrist concluding that the individual 
suffered from “Alcohol Dependence, without physiological dependence, in early partial 
remission.”  Id.  The DOE psychiatrist further recommended in his report that the individual 
complete a one-year treatment program and maintain abstinence during this period to 
demonstrate adequate evidence of rehabilitation or reformation.  DOE Exhibit 3 at 10-11. 
 
The Notification Letter also alleged the following: (1) for six months in 2005, he individual was 
consuming eight or 12 beers a week; (2) in early 2006, he was consuming one to two pints of 
vodka mixed with tonic water during a Saturday and Sunday as well as two drinks of vodka 
during the week, and would become intoxicated once a month; (3) by the end of 2006, he was 
consuming as much as three pints of vodka over the course of a Saturday and Sunday and he was 
no longer mixing it with tonic water, and would become intoxicated every Saturday and Sunday; 
(4) on at least two occasions, he called in sick to work because he was hung over, did not feel 
like he could go in to work, and was concerned he would test positive as his place of work 
conducts random breathalyzer tests; (5) in late August or September of 2006, after consuming 
four to eight drinks of vodka, he opened the flood gates to his yard so he could irrigate, blacked 
out, woke up at two or three in the morning, and could not remember whether or not he had 
closed the gates; (6) he admitted that his wife expressed concern regarding his alcohol use, that 
he hid his use from her, and that towards the end of 2006, he would purposely isolate himself so 
that he could drink without being hassled; (7) on December 3, 2006, he “had an intervention 
from his father” after becoming angry with him over a minor matter while intoxicated; (8) on 
December 5, 2006,1 he sought treatment at his place of work because he was having problems 
stopping his consumption of alcohol on his own; (9) in January 2007, he enrolled in an outpatient 
treatment program and believes he was diagnosed with Alcohol Dependence.  Id. 

                                                 
1 According to the testimony of the psychologist to whom the individual reported his alcohol problem, this 

meeting took place on December 6, 2006.  Hearing Transcript [hereinafter Tr.] at 25. 
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I find that the information set forth above constitutes derogatory information that raises questions 
regarding the individual’s alcohol use under Criterion J.  The security concern associated with 
Criterion J is that excessive alcohol consumption “often leads the exercise of questionable 
judgment or the failure to control impulses, and can raise questions about an individual's 
reliability and trustworthiness.”  Guideline G of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 2005 by the 
Assistant to the President for National Security Affairs, The White House.  For his part, the 
individual does not dispute any of the facts set forth in the Notification Letter, nor the security 
concern raised by those facts. 
 
III. Analysis 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the 
evidence that raises a concern about the individual’s eligibility to hold a DOE access 
authorization, as well as the evidence that mitigates that concern.  I conclude, based on the 
evidence before me and for the reasons explained below, that the security concern in this case 
has been resolved. 
 
A. Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether 
granting or restoring access authorization "would not endanger the common defense and security 
and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
It is my role as the Hearing Officer to issue a Decision that reflects my comprehensive, common-
sense judgment, made after consideration of all the relevant evidence, favorable and unfavorable, 
as to whether the granting or continuation of a person’s access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the 
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conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors. 
 

10 C.F.R. § 710.7(c).  Considering all of the above factors, I find that the nature, extent, and 
seriousness of the conduct, the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes, the recency of the conduct, and the likelihood of recurrence are the 
most relevant factors in this case, with the last being the critical issue in this case. 
 
B. The Diagnosis of Alcohol Dependence 
 
It is undisputed that the individual suffers from Alcohol Dependence under the criteria set forth 
in the American Psychiatric Association’s Diagnostic and Statistical Manual, Fourth Edition-
Text Revision (DSM-IV TR).  Both the DOE psychiatrist and the psychologist from the HRP at 
the individual’s place of work, both of whose hearing testimony is discussed in more detail 
below, are in accord on this matter.  Tr. at 60.  From the uncontested facts set forth above, the 
individual’s problem had quickly become severe by the time he sought help in December 2006.  
The remainder of decision, therefore, will focus primarily on the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes which, taking into account 
the recency of the conduct, inform my predictive assessment as to the likelihood of recurrence of 
the individual’s problematic use of alcohol. 
 
C. Whether the Security Concern Raised by the Diagnosis of Alcohol Dependence Has 

Been Resolved 
 

1. Testimony Regarding the Steps Taken by the Individual toward Rehabilitation and 
Reformation from Alcohol Dependence 

 
a. The Individual 

 
The individual testified that he sought help for his alcohol problem because “I would not or 
could not stop” drinking.  Id. at 96.  One of the events that contributed to this awareness was an 
event described in the Notification Letter, when the individual had been drinking and passed out 
after opening the irrigation gates to his property.  Id. at 96-99.  That incident, which occurred in 
August or September 2006, “being that I didn't report immediately after that, I could probably 
not call it a trigger. [But it] never left my mind.”  Id. at 99.  The individual described himself as 
being in denial “during all of 2006 and possibly time before.”  Id. at 102.  But by the time he 
self-reported, “I'm drinking all day and I'm putting people off, and that's apparent to me . . . .”  
Id.  According to the individual, the intervention of his father in December 2006 finally led him 
to seek help.  By that time, the individual “was tired of my family being unhappy. I was tired of 
making time to go buy liquor. I was tired of building my life around liquor and drinking. I want 
better things for myself and for my family.”  Id. at 106.   
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Knowing that he might lose his job by doing so, Id. at 104, the individual contacted his 
employer’s Occupational Medicine group, and met with the HRP psychologist on December 6, 
2006.  Id. at 25.  Later that day, the individual attended his first Alcoholics Anonymous (AA) 
meeting.  Id. at 104-05.  The individual did not necessarily expect that he would be able to get 
help from his employer, but he was willing “to look for it myself, and AA was primarily what I 
was looking for.”  Id. at 105.  At the recommendation of the HRP psychologist, the individual 
also enrolled in an intensive outpatient program.  Id. at 106.  The program met three hours in the 
evenings, four days a week for six weeks.  Id. at 107.  At first, he found the program “strange . .  
. but within the next two or three days, I liked it.  I looked forward to it.”  Id. 
 
Before the start of the six-week intensive outpatient program, the individual attended AA every 
day, and after the program, he attended one to two times per week.  Id. at 109-10.  When the 
HRP psychologist recommended that he attend more frequently, he began to attend two 
lunchtime meetings per week and one evening meeting.  Id. at 110.  His intention at the time of 
the hearing was to continue to attend AA.  Id. at 118.  While his father, a recovering alcoholic 
since the 1980s, acted in the role of a sponsor when the individual began his recovery, the 
individual has more recently formally taken on a sponsor through one of the AA groups he is 
currently attending.  Id. at 64, 113, 118. 
 
In addition to periodic follow-up meetings with the HRP psychologist, he has also met with a 
counselor from his facility’s Employee Assistance Program (EAP).  He describes these meetings 
as part of what he considers “a lot of positive support,” in addition to that provided by AA, his 
wife, and “a lot of people that know that I have a drinking problem and that I've made a 
commitment not to drink, . . .”  Id. at 119-21. 
 

b. The Individual’s Wife 
 
The individual’s wife testified that she had been married to the individual for twelve years.  Id. at 
81.  She stated that she has not seen the individual drink alcohol since early December 2006, and 
is not aware of any circumstances under which he could have consumed alcohol without her 
knowledge.  Id. at 83-84.  According to the individual’s wife, since her husband stopped 
drinking, their marriage is better.  “It's better for me, it's better for my children, it's better, or I 
would say it's not.”  Id. at 84.  She explained that she and the individual “communicate more” 
and that “he is striving to make amends with his oldest son's relationship and himself, and mine 
and his, and he just seems very forthcoming and honest about all of it.  I believe him. I believe 
him. I believe that he is not drinking.”  Id. at 85. 
 
Asked what she would do to “cause him to rethink” if he began to drink again, the individual’s 
wife stated, “I think what he would need to do is he would need to leave. Why would I need to 
leave the situation? I'm not doing anything wrong.”  Id. at 86-87.  She added, “How can I put 
things and fly things out there? ‘I'm going to leave you.’  Oh, you know, so much drama. ‘You 
leave, . . .  There is the door. Goodbye. Have a nice life.’”  Id. at 87. 
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The individual’s wife stated that she felt her husband “did a really commendable thing” by self-
reporting his problem.  “That was very hard for us to make that -- you know, for him to say, ‘I'm 
an alcoholic.’”  Id. at 92.  She testified that she was comfortable in her belief that the individual 
would not drink in the future, stating that for the individual to return to drinking “would be pretty 
stupid as far as I'm concerned.  I'm a good woman. . . .  [W]hy would he want to lose two kids?”  
Id. at 88-89. 
 

c. The Individual’s Father 
 
The individual’s father testified that, two or three days prior to the individual reporting his 
problem to the HRP psychologist on December 6, 2006, he got a telephone call from the 
individual, and during the conversation it became “obvious” to his father that the individual had 
been “drinking a lot.”  Id. at 53.  His father and mother decided to drive from their home to the 
place where the individual was working, a rental property owned by the individual and his father.  
Id. at 53, 55.  His parents kept the individual on the telephone while they were making the 
approximately one-hour trip to see him and, when they arrived, they talked to the individual and 
he agreed to let them drive him to his house.  Id. at 53-56. 
 
The individual’s father is a recovering alcoholic who has been sober since the 1980s.  Tr. at 57.  
He stated that he had been concerned about his son’s drinking for about six months prior to the 
December 2006 incident and that, though he had raised the issue with his son a couple of times 
previously, his son responded with “‘I can take care of it,’ you know, those kinds of things. So, 
yeah, I'd say he was in denial.”  Id. at 57, 58.  This time however, when the individual’s father 
asked him if he wanted help, he said that he did, and “that opened the door for his mother and I 
to become more aggressive.”  Id. at 60.  During his long experience with AA, the individual’s 
father had “heard the stories about there is a right time and a wrong time to convince somebody 
that they are at the point where they need help, and up until that day, I thought that anything his 
mother and I tried would not have been helpful.”  Id. at 60-61.  However, “on that day, it just 
seemed like the right time.”  Id. at 61. 
 
When his parents asked the individual what he thought he needed to do, he told them, “‘I have to 
go and report to the lab,’ and that was the right answer, and so we encouraged him to go and 
report to the lab, . . .”  Id. at 62.  They had “direct conversations” with the individual regarding 
the impact that this disclosure might have on his clearance, and “he knew, and we reinforced 
with him, that it didn't matter.”  Id. at 63.  His father, who currently attends AA about once a 
month, agreed to act in the role of his son’s sponsor, “and as he started getting better and getting 
more involved in the process, we started hammering on, you know, the various AA principles . . . 
.”  Id. at 64, 65. 
 
The individual’s father has observed the changes in his son, “and I watched his family, and I 
knew -- I knew that, you know, his kids had really come around and the atmosphere in his home 
was great.”  Id. at 71.  His father noticed that he looked better physically, and that “he became 
much more willing to talk about everything. It didn't seem to me like he was holding back 
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anything like he had been back in the days when he had been drinking.”  Id.  For the individual’s 
father “all of that added up to me where I felt like he hadn't been drinking . . . .  I didn't see 
anything in the contact that I had with him or the experience that I had with the rest of his family 
to suggest to me that he'd been drinking.”  Id.  Finally, the father testified that he has “no 
reservation in making up my mind” that the individual has not had a drink since December 6, 
2006, and that if his son were to have a craving to drink, he would call him.  Id. at 73, 78. 
 

d. Other Lay Witnesses 
 
Also testifying at the hearing were a friend of the individual whom he has know for about three 
years, and his first line manager.  Id. at 11.  The individual stated that he called his friend to 
account for the approximately 16 hours per week that they spend together carpooling to and from 
work, “a substantial portion of my time both before and after reporting” his problem to his 
employer.  Id. at 14, 15.  The friend testified that he has never seen him drink nor has ever seen 
him intoxicated, and that he trusts him and feels “very confident about him.”  Id. at 13, 14, 16.  
The individual’s first line manager has been in that position since July 2007, and stated that she 
had not discussed the individual’s drinking problem with him.  Id. at 19.  However, she testified 
that the individual is a “model employee” who is “extremely dependable” and “works extremely 
hard,” and that he has never reported to work intoxicated or at less than full capacity.  Id. 
 

2. Expert Testimony as to the Individual’s Progress in Recovery and the Risk of 
Relapse 

 
The regulatory factors discussed above, both as to the severity of the individual’s problem and 
the steps that that the individual has taken thus far to overcome his problem, need to be taken 
into account in evaluating the “likelihood of recurrence,” in this case the likelihood that the 
individual will return to using alcohol in the future.  While the lay witnesses at the hearing 
strongly and, in my opinion, sincerely believe that the individual will not return to drinking, I 
give more weight on this issue to the opinions of the two experts who testified at the hearing, the 
psychologist from the HRP at the individual’s place of work and the DOE psychiatrist. 
 

a. The Testimony of the HRP Psychologist 
 
The HRP psychologist’s primary role is to oversee the psychology aspect of fitness-for-duty 
evaluations conducted by the individual’s employer’s Occupational Medicine group.  Id. at 24.  
It was in this role that he met the individual, when he reported to the Occupational Medicine 
group asking for help with an alcohol problem.  Id. at 25. 
 
Because the individual reported his own assessment at that meeting that his drinking was out of 
control and he needed assistance, the psychologist immediately initiated a fitness-for-duty 
evaluation.  Id.  The individual was put on two weeks paid leave, and the psychologist 
recommended that the individual enroll in a six-week intensive outpatient program, which the 
individual immediately did.  Id. at 25-26, 34.  The psychologist believed that, at that time, the 
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individual met the diagnostic criteria for alcohol dependence, due to difficulty he was having 
controlling his drinking, the fact that he drank rather than participate in family activities, and 
evidence of increasing tolerance for alcohol.  Id. at 26.   
 
However, the psychologist noted that the individual had a “pretty low” level of denial and a 
“pretty high level of insight” at the time he self-reported, adding that he did not try to minimize 
or make excuses for his behavior, or blame it on others.  Id. at 28, 30.  He was impressed with 
the individual’s attitude, noting that over the 11 years that he had been at the facility, “we’ve 
probably had fewer than half a dozen employees self-identify with an alcohol problem.  Usually, 
we get involved after they've been identified by management or they've gotten a DWI or 
something.”  Id. at 26-27.  Thus, the fact that the individual self-reported, knowing the likely 
consequences,  Id. at 32, “suggested he was more motivated than most of the people we see.”  Id. 
at 27.  That in itself, according to the psychologist, was “absolutely” a factor indicative of a good 
prognosis.  Id. at 33. 
 
After the individual returned from his two-week leave, he was restricted from handling classified 
information, required to abstain from alcohol and comply with the aftercare recommendations of 
the intensive outpatient program, and was subject to unannounced breath alcohol testing.  Id. at 
34.  Since the individual completed the intensive outpatient program on January 23, 2007, the 
psychologist has met with him eight times, each appointment lasting from 30 to 60 minutes.  Id. 
at 36-37.  Though the ostensible purpose of the meetings was to monitor the individual’s 
progress and compliance with fitness-for-duty requirements, the meetings lasted longer than 
normal fitness-for-duty appointments, touching on issues such as his relationship with his wife 
and children, “issues more than how are you feeling, have you been drinking, okay, take care of 
yourself.  It doesn't go that way with [the Individual]. I think that's a plus, because he's receptive 
to that and he's asked for help with those issues.”  Id. at 37-38. 
 
The psychologist found reasonable the DOE psychiatrist’s recommendation that the individual 
complete one-year of treatment and maintain abstinence during this period, adding that the level 
of treatment during that period must be such that one can “say with some level of confidence that 
the employee is not likely to have problems with alcohol again.”  Id. at 40.  Thus, for example, 
the psychologist noted that he initially believed that the individual needed to continue to attend 
AA sessions three times per week, but that the individual convinced him “that it just wasn't 
productive, and I didn't think it was necessary for him to go more frequently in order to ensure 
his sobriety.  I think he's more internally motivated to maintain sobriety than some would be at 
this stage of recovery.”  Id. at 41, 44.  In the opinion of the psychiatrist, “AA is good for a lot of 
people, but it's not good for everybody,” and that he bases his assessment of the adequacy of an 
individual’s recovery “on their interactions with me, their ability to explore their behavior, what 
they say to me, how they talk about how their life is different now without alcohol.”  Id. at 41-
42. 
 
In lieu of more frequent AA meetings, the psychologist recommended that the individual contact 
an EAP counselor at his workplace.  Id. at 42.  The individual made an appointment with a 
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counselor, whom he still sees.  Id.  The psychologist has discussed with the EAP counselor, 
whom he supervises, the individual’s work in his sessions with the counselor, and the counselor 
sees the sessions as productive, dealing with issues related to both his continued sobriety and 
family relationships to the counselor’s satisfaction.  Id. at 43. 
 
The psychologist responded in the affirmative when asked whether there was, at the time of the 
hearing, adequate evidence of rehabilitation and reformation.  Id. at 45.  The individual “has just 
steadfastly been able to assert his awareness that alcohol was a problem and he's not willing to 
go down that road anymore.”  Id.  What gave the psychiatrist the most confidence was that the 
individual is “more assertively addressing the family issues that I think were contributing 
significantly to his escaping to alcohol.”  Id. at 45-46.  Thus, the psychologist found the 
individual’s prognosis to be good and his risk of relapse low.  Id. at 48, 51. 
 

b. The Testimony of the DOE Psychiatrist 
 
The DOE psychiatrist was present during the entire hearing and so heard all of the hearing 
testimony.  Testifying last, he described the preceding testimony as “positive, impressive,” 
noting that the testimony of the individual’s father and wife contained “all the things that you 
would hope to hear if there would be a positive prognosis.”  Tr. at 124-25.  The psychiatrist 
added that “there has been, in my experience, exceptionally clear and positive evidence in the 
hearing today leading me to think that there is adequate evidence of rehabilitation or reformation 
from his alcohol disorder at this point in time.”  Id. at 125. 
 
Referencing the recommendation in his report of one year of treatment and sobriety, DOE 
Exhibit 3, the psychiatrist cited “some of the later good, expensive studies,” that about 90 percent 
of alcoholics who try to stop drinking fail to make it through their first year.  Tr. at 126-27.  
Thus, “if you can make it that year, it shows you're in the top 90th percentile, and compared to 
the rest of the pack, the prognosis for you is pretty good.”2 
 
The psychiatrist characterized the behavior of the individual as “strong and trusting, trusting 
DOE even to turn himself in, in a sense, trusting the love of his wife, trusting the advice of his 
father. So he's done all the right things.”  Id. at 125.  “He had the courage to take the steps that he 
needed to do, followed through on all the things that you need to follow through on, and like I 
said, my answer today to me clinically is pretty easy, . . . .  The prognosis is excellent.”  Id. at 
126.  Finally, the psychiatrist concurred with the testimony of the lab psychologist that the risk of 
relapse in this case is “low.”  Id. at 127. 
 

                                                 
2 Id. at 127.  In his report, the DOE psychiatrist stated, “Typically I require one-year sobriety for 

demonstration of rehabilitation or reformation from Alcohol Abuse, and two years sobriety for evidence of 
rehabilitation from Alcohol Dependence.”  DOE Exhibit 3 at 11.  The psychiatrist noted, however, that the 
individual “has a number of good prognostic factors. Most importantly, he appropriately sought treatment on his 
own and self-reported to DOE. Secondly, he began treatment for his disorder before he had developed any 
significant legal, occupational, social, or medical symptoms.”  Id. 
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D. Hearing Officer Evaluation of Evidence 
 
As noted above, the decision of a Hearing Officer in a Part 710 case is a predictive assessment, 
in this case an assessment of the likelihood that the individual will relapse from abstinence from 
alcohol, the potential consequences to national security of such a relapse not being in dispute.  
The evidence in this case points nearly universally toward a good prognosis, i.e., that it is quite 
unlikely that the individual will return to drinking.   
 
Both of the experts who testified at the hearing were in accord on this prognosis.  And these 
opinions were based at least in part on the same facts that I find compelling in this case.  First, it 
is greatly to the individual’s credit that he took the step of proactively reporting his problem to 
his employer.  Second, the individual appears to have tremendous insight into why he used 
alcohol and clearly recognizes the benefits he has reaped by stopping, the outcome of the present 
proceeding notwithstanding.  Third, he has a remarkable support system in place, including a 
very frank, loving spouse and caring parents, one of whom knows full well, from his own 
experience, what his son has gone through.  Considering all of the evidence in this case, I am 
thoroughly convinced that the individual is very likely facing a bright, sober future. 
 
V. Conclusion 
 
For the reasons set forth above, I find that there is evidence that raises a substantial doubt 
regarding the individual’s eligibility for access authorization.  However, I find that the concern 
raised by that evidence has been more than sufficiently mitigated in this case.  I therefore 
conclude, “after consideration of all the relevant information, favorable and unfavorable,” that 
restoring the individual’s “access authorization would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. §§ 710.7(a), 
710.27(a).  
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 9, 2008 
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Hearing Officer's Decision 

 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   November 27, 2007 
 
Case Number:   TSO-0572 
 
This Decision concerns the eligibility of XXX X. XXXXX (hereinafter referred to as “the 
Individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s access authorization should not be granted. 
 
I. BACKGROUND  
 
On August 17, 2006, the Individual provided a urine specimen at the request of his former 
employer as part of a post-accident drug screening.  The August 17, 2006, urine specimen was 
then transported to the Medtox Laboratory and subjected to an immunoassay screening test.  The 
immunoassay screening test performed by Medtox indicated the presence of a marijuana 
metabolite.  The August 17, 2006, specimen was then subjected to a confirmatory test using the 
Gas Chromatography/Mass Spectrometry analytical method.  The confirmatory test performed 
by Medtox was positive.  Exhibit B.  On August 19, 2006, the results of this positive drug test 
were reported to the Individual.  Exhibit 9 at 15.  The Individual asserted that he had not used 
marijuana since 1982 and provided a second urine sample on August 22, 2006.  Exhibit 5.  The 
August 22, 2006, urine sample was tested and found to be free of marijuana metabolites.  Exhibit 
5.  On August 25, 2006, the former employer’s medical officer requested a retest of the 
August 17, 2006, urine sample.  Exhibit A.  On September 20, 2006, Medtox subjected a split 
sample of the August 17, 2006, sample to a retest using the Gas Chromatography/Mass 
Spectrometry analytical method.  On September 21, 2006, Medtox reported that the August 17, 
2006, urine sample again tested positive for a marijuana metabolite.  Exhibit B.  In September 
2006, the Individual’s former employer terminated him for testing positive for marijuana.   
 
On December 8, 2006, the Individual completed and signed a Questionnaire for National 
Security Position form (QNSP).  Question 22 of the QNSP asked “Has any of the following 
happened to you in the last 7 years? 1. Fired from a job. 2. Quit a job after being told you’d be 
fired.  3. Left a job by mutual agreement following allegations of misconduct.  4. Left a job by 



 
 

2

mutual agreement following allegations of unsatisfactory performance.  5. Left a job for other 
reasons under unfavorable circumstances.”  Exhibit 8 at 31.  The Individual checked the box 
labeled “yes” in response to this question.   Id.  The Individual listed his severance type as “left a 
job for other reasons under unfavorable circumstances.”  Id.  The Individual provided the 
following explanation:  
 

I was injured on the job.  Required by employer to take post accident drug screen; 
had positive post-accident drug screen result; I questioned results and lab; 
employer allowed appeal; I was allowed to retake drug screen which came back 
negative; employer denied appeal; left under unfavorable circumstances. . . .  Will 
speak with investigator more in depth on circumstances if needed.     

 
Id. 
 
During the background investigation conducted by the Office of Personnel Management (OPM), 
the Individual informed an OPM investigator that he had been fired from his previous employer 
for testing positive for marijuana.  Exhibit 10 at 25-26.  The Individual stated to the OPM 
investigator that he had not used marijuana since 1982.  Id.         
 
On July 27, 2007, the DOE Office conducted a Personnel Security Interview (PSI) of the 
Individual.1  During this PSI, the Individual reiterated his claim that he has not used marijuana 
since 1982.  Exhibit 9 at 25.  During this PSI, the Individual was asked whether he had informed 
his present employer about his positive marijuana test.  The Individual maintained that he had 
informed his present employer that he had been terminated by his former employer for violating 
company policy and suggested that the interviewer contact his former employer.  Exhibit 9 at 30-
32.  The Individual specifically stated that his present employer never asked him why he was 
fired.  Exhibit 9 at 30.   
     
On the basis of the positive urine test and the Individual=s statements that he had not used 
marijuana since 1982, the DOE Office determined that the Individual had used marijuana and 
then provided false information concerning his drug use to the LSO.  Moreover, on the basis of 
the Individual’s statements during the PSI, the LSO concluded that the Individual had misled his 
present employer about the circumstances leading to his termination by his former employer.  An 
administrative review proceeding was initiated.  See 10 C.F.R. ' 710.9. The DOE Office then 
issued a letter notifying the Individual that it possessed information that raised a substantial 
doubt concerning his eligibility for access authorization (the Notification Letter). The 
Notification Letter specifies three types of derogatory information described in 10 C.F.R. 
' 710.8(f), (k) and (l).  
 
The Individual filed a Request for a Hearing, signed by both the Individual and his attorney.  The 
Request for a Hearing asserted that the Individual “does not use marijuana, nor has he used 
marijuana in the past.”  Request for Hearing at 1.  The Request for Hearing also asserted that the 
Individual has been undergoing random drug tests for 20 years without any other positive results.  

                                                 
1  The transcript of the July 27, 2007, PSI appears in the record as Exhibit 9. 
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Id.  The Request for Hearing further stated that the Individual requested that the August 17, 
2006, sample be retested, but a retest of the August 17, 2006, sample was never conducted.  Id. at 
1, 3, 4.  The Request for Hearing also states that the Individual was completely honest with the 
LSO during the investigation of his suitability for an access authorization.  The Request for 
Hearing was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as 
Hearing Officer.  At the hearing, the LSO presented no witnesses.  The Individual testified on his 
own behalf.  See Transcript of Hearing, Case No. TSO-0572 (hereinafter cited as ATr.@).  The 
LSO submitted 10 exhibits, marked as Exhibits 1 through 10, while the Individual submitted 
three exhibits, marked as Exhibits A through C.  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  ANALYSIS 
 
Criterion K 
 
The Notification Letter alleges that the Individual has A[t]rafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 
1970 (such as marijuana, . . . etc.). . . .@ 10 C.F.R. ' 710.8(k).  The evidence supporting the 
LSO’s allegation that the Individual violated Criterion K is the Medtox Laboratory Report 
indicating that the August 17, 2006, urine specimen had tested positive for marijuana and had 
again tested positive when retested on September 20, 2006.  
 
The use of an illegal drug, such as marijuana, raises questions about an individual’s reliability 
and trustworthiness, both because it may impair judgment and because it raises questions about a 
person’s ability or willingness to comply with laws, rules and regulations.  Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued by the 
Assistant to the President for National Security Affairs, The White House (December 29, 2005) 
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(Adjudicative Guidelines) at 11 (Guideline H).  
 
At the hearing, the Individual testified that he had requested a second test of the August 17, 2006 
urine sample.  Tr. at 11-12.  The Individual further testified that he had no knowledge that the 
retesting of the August 17, 2006, sample had been performed.  The Individual testified that he 
provided a second urine sample the day after he received the results of the first test.  Id. at 12, 15, 
23.  The Individual testified that the urine sample he provided on August 22, 2006, tested 
negative.  Id. at 12.  The Individual testified that he had provided several urine samples 
subsequent to August 2006 and they have all tested negative for drugs.  Id. at 13-14.  The 
Individual further testified that he has not smoked marijuana since high school.  Id. at 14, 26, 27.     
 
Drug testing is a valuable tool for ensuring that DOE facilities remain drug-free.  When they are 
conducted, administered, analyzed and interpreted correctly, positive drug test results constitute 
highly probative and reliable evidence of illegal drug use.  See e.g., Personnel Security Hearing 
(Case No. TSO-0053), 28 DOE & 82,943 at 86,418 (2003). The only evidence in the record 
indicating that the Individual’s positive drug tests are not accurate are (1) the Individual’s 
steadfast denials that he has not used marijuana since 1982, and (2) the urine specimen provided 
by the Individual on August 22, 2006 which tested negative.       
 
After reviewing the evidence in the record, I find that the Individual has failed to provide 
convincing evidence to mitigate the DOE’s Criterion K concern.  I am not persuaded by the 
Individual’s uncorroborated statements that he did not use marijuana since 1982 in light of a 
confirmed positive drug test in 2006.2  Moreover, the fact that the Individual’s urine tested 
negative on August 22, 2006, does not indicate that the Individual’s urine did not contain a 
sufficient amount of marijuana metabolite to test positive on August 17, 2006.   
 
Criterion F 
 
The Notification Letter alleges that the Individual has Adeliberately misrepresented, falsified, or 
omitted significant information from . . . a personnel security interview,  . . .  in response to 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization, or proceedings conducted pursuant to ' 710.20 through ' 710.31.@  10 
C.F.R. ' 710.8(f).  Specifically, the Notification Letter alleges that the Individual, by stating that 
he had not used marijuana since 1982, during his July 27, 2007, PSI, violated Criterion F.  The 
LSO also asserts that, during the PSI, the Individual “reported he was not completely honest with 
his current employer . . . regarding the reason his employment was terminated at his previous 
employer.”  Exhibit 1 at 1.  

                                                 
2  The Individual also asserted that he has been undergoing random drug tests for 20 years without any other positive 
results.  However, the Individual did not submit any documentary evidence in support of this assertion.  
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False statements by an individual in the course of an official inquiry regarding a determination of 
eligibility for DOE access authorization raise serious issues of honesty, reliability, and 
trustworthiness. The DOE security program is based on trust, and when a security clearance 
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted 
again in the future. See e.g., Personnel Security Hearing (Case No. VSO-0281), 27 DOE 
& 82,821 at 85,915 (1999), aff=d, 27 DOE & 83,030 (2000) (terminated by OSA, 2000); 
Personnel Security Hearing (Case No. VSO-0013), 25 DOE & 82,752 at 85,515 (1995), 25 DOE 
& 82,752 (1995) (affirmed by OSA, 1995).  
 
As noted above, I have found that the probative value of the two positive tests of the August 17, 
2006, urine sample outweighs any evidence in the record supporting an inference that the 
Individual had not used marijuana since 1982.  In view of this finding, I must also conclude that 
the DOE has shown that the Individual provided false information in the PSI, as alleged.  
Accordingly, I find that the Individual has not mitigated the LSO’s Criterion F concern on this 
matter. 
 
However, I find that the record does not support the LSO’s assertion that the Individual was not 
honest with his current employer about the reason his employment was terminated by his 
previous employer.3  The only evidence the LSO cited in support of this assertion are pages 30-
32 of the PSI transcript.  In that PSI, the Individual was asked: “Did you let [your current 
employer] know you tested positive with [your previous employer]?”  The Individual responded 
by stating “We talked about the fact that I was terminated and I asked them to contact [the 
previous employer].  I never attempted to hide it from them, they never asked me why I was 
terminated.”  Exhibit 9 at 30.  This statement has apparently been misinterpreted by the LSO as a 
false or misleading statement.  Therefore, this allegation does not provide an appropriate basis 
for invoking Criterion F.     
 
Criterion L   
 
The Notification Letter alleges that the Individual has “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. Section 710.8(l).  Specifically, the Notification 
Letter notes that the Individual, by stating in the QNSP that he left the previous employer for 
“other reasons under unfavorable circumstances,” rather than stating that he was terminated for 
violation of a company policy, was providing false or misleading information in his QNSP.  
However, the Individual’s explanation was transparent and forthright.  It unambiguously 
disclosed that he had been forced to leave his former employer because of a positive drug test. 

                                                 
3 Even if the LSO’s assertion that the Individual was not completely honest with his current employer about the 
reason his employment was terminated at his previous employer were to be supported by the record, it is not 
properly considered under Criterion F, since the Individual’s statements were not made during the course of an 
official inquiry regarding a determination of eligibility for DOE access authorization. 
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Therefore, it is clear that the Individual was not intending to mislead the LSO with this word 
choice.4  Therefore, this allegation does not provide an appropriate basis for invoking Criterion 
L.   
             
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria K and F.  With 
regard to Criterion L, however, the documentary and testimonial evidence convince me that the 
factual underpinnings of the allegations are incorrect.  Therefore, I find that the Individual has 
mitigated the security concerns associated with Criterion L.  However, as detailed in this 
decision, I found that the Individual has not mitigated the security concerns raised under 
Criterion K or the security concerns set forth under Criterion F.  In the end, I find that the 
Individual has not demonstrated that granting his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, it is 
my opinion that the Individual's access authorization should not be granted at this time. The 
Individual may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. ' 710.28. 
 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 10, 2008 
 
 
 

                                                 
4  However, the Individual’s answer to question 22 of the QNSP implies that the Individual’s positive drug test had 
been due to a mistake and therefore, if the drug test was accurate as the weight of evidence in the present proceeding 
indicates, was misleading in nature.  This allegation does not appear in the Notification Letter under Criterion L.      



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 5, 2007

Case Number: TSO-0573

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed
below, after carefully considering the record before me in light of the relevant regulations, I have
determined that the individual’s access authorization should not be restored.

I. Background 

The individual has held a DOE security clearance for a number of years.  In February and April
2001, the individual was arrested and charged with Driving Under the Influence (DUI).  He reported
these arrests to DOE Security.  The DUI charges were ultimately dropped, and the DUIs were
mitigated in a 2004 personnel security interview (PSI).  In April 2007, the individual tested positive
during a random alcohol screen.  This revelation prompted the Local Security Office (LSO) to
conduct a PSI with the individual in May 2007.  The LSO referred the individual to a DOE
psychologist for a forensic psychological examination.  The DOE psychologist examined the
individual in July 2007, and memorialized his findings in a report (Psychological Report or Exhibit
(Ex.) 11).  In the Psychological Report, the DOE psychologist opined that the individual met the
diagnostic criteria for Alcohol Abuse as set forth in the Diagnostic and Statistical Manual of Mental
Disorders, 4  edition, Text Revised (DSM-IV-TR).  Ex. 11 at 9.  The DOE psychologist also opinedth

that this mental condition is an illness which causes, or may cause, a significant defect in the
individual’s judgment or reliability.  Id. at 10.  At the time of the 2007 examination, the DOE
psychologist did not believe that the individual was either rehabilitated or reformed from his Alcohol
Abuse.  Id. at 9. 

In addition to the individual’s DUIs and Alcohol Abuse diagnosis, the individual provided discrepant
information to various individuals, including the DOE psychologist, regarding the April 2007
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion
of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”
10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to
excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering
from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion F concerns information that the individual has “misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire or a Questionnaire for Sensitive
Positions, Personnel Qualifications Statement, a Personnel Security Interview, written or oral statements made in
response to an official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization. . . .”  10 C.F.R. § 710.8(f).

random alcohol screen.  He also provided discrepant information to various individuals regarding
his typical alcohol consumption.
    
In October 2007, the LSO sent a letter (Notification Letter) advising the individual that it possessed
reliable information that created a substantial doubt regarding his eligibility to hold an access
authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory
information fell within the purview of three potentially disqualifying criteria set forth in the security
regulations at 10 C.F.R. § 710.8, subsections (f), (h) and (j) (hereinafter referred to as Criteria F, H
and J, respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the
DOE Counsel called one witness, the DOE psychologist.  The individual called five witnesses,
including a licensed clinical social worker/addiction counselor, his employer’s staff psychologist,
his Alcoholics Anonymous (AA) interim sponsor, his supervisor, and his sister.  He also testified on
his own behalf.  The DOE and the individual submitted a number of written exhibits prior to and
during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden on the individual because it is designed to protect
national security interests.  This is not an easy burden for the individual to sustain.  The regulatory
standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for granting security clearances indicates “that security determinations should err,
if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9  Cir. 1990), cert.th

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring
his access authorization “will not endanger the common defense and security and will be clearly
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consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710
regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).
Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the
security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to
resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites three criteria as bases for suspending the individual’s security
clearance, Criteria F, H and J.  To support Criterion F, the LSO relies on information in its
possession that the individual provided discrepant information regarding his alcohol consumption
during a random alcohol screen where he tested positive for alcohol, as well as discrepant
information regarding his typical alcohol consumption.  To support Criterion H, the LSO relies on
the DOE psychologist’s opinion that the individual suffers from Alcohol Abuse, a mental condition
which causes, or may cause, a defect in the individual’s judgment or reliability.  The LSO also relies
on the DOE psychologist’s opinion to support Criterion J in this case, and the following information:
(1) in February 2001 and in April 2001, the individual was arrested and charged with DUI; (2) two
other medical professionals and a staff psychologist (in addition to the DOE psychiatrist) diagnosed
the individual as suffering from Alcohol Abuse; and  (3) during a random alcohol screen in April
2007, the individual tested positive for alcohol at .045 and .04.

I find that the information set forth above constitutes derogatory information that raises questions
about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The
security concerns associated with Criteria H and J are as follows.  First, a mental condition such as
Alcohol Abuse can impair a person’s judgment, reliability and trustworthiness.  See Guideline I of
the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, The
White House.  Second, the excessive consumption of alcohol itself is a security concern because that
behavior can lead to the exercise of questionable judgment and the failure to control impulses, which
in turn can raise questions about a person’s reliability and trustworthiness.  See id. at Guideline G.

I find also that the information stated above constitutes derogatory information under Criterion F.
False statements or misrepresentations by an individual in the course of an official inquiry regarding
a determination of eligibility for DOE access authorization raise serious issues of honesty, reliability,
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and trustworthiness.  The DOE security program is based on trust, and when an access authorization
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted
again in the future.  See, e.g., Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821
at 85,915 (1999).  This security concern applies, however, only to misstatements that are “deliberate”
and involve “significant” information.  10 C.F.R. § 710.8 (f) (Criterion F).    

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual started drinking alcohol when he was
17 years old.  He began drinking heavily in his early 20s while in the Air Force, consuming about
a six-pack of beer four times a week.  The individual states that since that time he consumes a
moderate amount of alcohol, about two to three drinks two times a week.  

In 2001, the individual was arrested twice for DUI.  On the first occasion in February 2001,
according to the individual he was at home where he consumed two or three beers from ten o’clock
in the morning to three o’clock in the afternoon.  He stated that he went to his sister’s house for
several hours and did not consume any alcohol.  However, after leaving his sister’s home, he was
pulled over by a police officer, given a field sobriety test, arrested and taken to a detention center.
According to the individual, all charges were dropped.  On the second occasion in April 2001, the
individual stated that he was dining at a restaurant where he ate a steak and drank tea, but did not
have an alcoholic beverage.  Upon leaving the restaurant, the individual indicated that he swerved
to the side of the road because the lights on his truck were not working.  He was stopped by a police
officer for swerving and asked to submit to a field sobriety test.  After failing the field sobriety test,
the individual was arrested and taken to jail.  According to the individual, this DUI charge was
dismissed as well. 

On April 19, 2007, the individual underwent a random alcohol screen at work and tested positive for
alcohol at .045 and .04.  On the day of the alcohol screen, the individual reported that he had
consumed just one beer at lunch.  However, during an interview with a staff psychologist on
April 27, 2007, he reported having two beers between the hours of 1 and 2 p.m.  Shortly thereafter,
the individual was administratively restricted from work requiring an access authorization and was
later placed on medical restriction.  During a PSI conducted on May 16, 2007, the individual reported
that on April 27, 2007, he had drunk one light beer between the hours of 2 and 4 p.m.  and adamantly
denied drinking two drinks on that day.  He also reported that his typical alcohol consumption
included drinking one beer three times a week and sometimes three or  four beers on some weekends.
On July 2, 2007, the individual was referred for a forensic psychological evaluation.  During the
course of this evaluation, the individual denied drinking more than one drink on the day of the
alcohol screen and stated that he did not know how to account for his positive results on the test.
He also reported that his typical alcohol consumption included drinking two to three beers a day,
although not everyday, averaging 12 to 16 beers a week.  Based on his evaluation, the DOE
psychologist concluded that the individual met the criteria for Alcohol Abuse.  He further concluded
that the individual has an illness which causes or may cause a significant defect in judgment and
reliability.    
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and
maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of
the individual’s eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s
access authorization should not be restored.  I cannot find that restoring the individual’s DOE
security clearance will not endanger the common defense and security and is clearly consistent with
the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this
decision are discussed below.

A. The Diagnosis of Alcohol Abuse - Criteria H and J

The individual did not dispute that he suffers from Alcohol Abuse under the criteria set forth in
DSM-IV-TR.  The pivotal question before me, therefore, is whether the individual has presented
convincing evidence that he is adequately reformed or rehabilitated from his Alcohol Abuse.

B. Rehabilitation and Reformation from Alcohol Abuse

1. The Individual’s Testimony

At the hearing, the individual testified that he was surprised by the positive results of his random
alcohol screen.  Transcript of hearing (Tr.) at 97.  He testified that he now believes that he drank a
lot more than what he admitted to drinking.  Id.  The individual admitted that at the time of the
random alcohol screen, he could not remember how much alcohol he drank, but when asked about
the amount of alcohol he purchased, he realized he “had been drinking way too much.”  Id. at 98.
He further testified that his two DUIs, although ultimately dismissed, were possibly legitimate stops.
Id. at 100.  

The individual further testified that he stopped drinking around May 19, 2007, shortly after his
random alcohol screen and shortly after meeting with his employer’s staff psychologist.  Id. at 101.
According to the individual, he did not believe that he was drinking too much at that time, but
remained sober nevertheless.  The individual stated that he has not had the urge to drink since he
stopped drinking, although alcohol is readily available on the dock where he currently lives in a boat.
Id. at 110.  He testified that he has been in treatment since August 2007 with an alcohol counselor
and intends on continuing his treatment. Id. at 104.   The individual also testified that he attends AA
twice a week and has an interim AA sponsor.  Id. at 107.  He explained that his first sponsor had a
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relapse and that he is working with another sponsor temporarily until he finds a permanent AA
sponsor.

When questioned about the discrepant information he provided regarding his typical alcohol
consumption and the amount of alcohol he drank before his random alcohol screen, the individual
testified that he could not remember how many drinks he consumed on a typical day of the week.
Id. at 122.  The individual further testified, however, that he never intentionally misrepresented the
amount of alcohol he consumed.  Id.  at 132.  He admitted to minimizing the actual amount of
alcohol he consumed and admitted to being in denial regarding his alcohol habits.  Id. at 122.     

Finally, during the hearing, the individual admitted to being an alcoholic and stated his intention to
never drink again.  Id. at 112.  The individual reiterated that he had been in denial concerning the
amount of alcohol he consumed and testified that he is aware now that he needs help with his alcohol
problem.  Id. at 114.  He testified that he intends to continue his rehabilitation efforts.  

2. The Sister’s Testimony

The individual’s sister, who possessed a security clearance for about 23 years until her retirement,
testified that the individual grew up in a strict home environment where there was no alcohol in the
home.  Tr. at 21.  She testified that the individual did not drink alcohol prior to serving in the Air
Force.  Id.  The sister stated that she first became aware of the individual’s drinking after hearing
about his first DUI in 2001, although she has never seen him intoxicated  Id.  She further testified
that she has spoken to the individual recently about his drinking and believes that he has not
consumed alcohol for the last six months.  Id. at 22.  She recounted a situation where she met the
individual and his children at a local restaurant during Christmas and the individual ordered a tea
instead of an alcoholic beverage.  Id. at 23.  She also testified that the individual attends AA and
believes the individual now realizes he has a problem with alcohol and wants to do better.  Id. at 23.
The sister stated that the individual “recently had almost an epiphany where he just . . it hit him like
a ton of bricks.  I did have a problem.  And I want it corrected.”  Id. at 24.  She testified that she has
observed a noticeable difference in the individual since he began his rehabilitation efforts.  Id. at 26.
According to the sister, the individual looks different and is more self-confident.  Id.

3. The AA Interim Sponsor’s Testimony

The individual’s interim AA sponsor testified that she has known the individual for about one year
through work.  She testified that she has been serving as the individual’s interim sponsor for about
two months since his original sponsor had a relapse.  Id.  at 35.  She explained that AA frowns upon
male-female sponsor relationships and plans to serve as the individual’s sponsor only until he finds
a suitable sponsor.  Id. at 44.  The AA sponsor testified that the individual is taking AA very
seriously and is committed to learning the AA steps.  Id.  at 36.  According to the AA sponsor, the
individual has stated that he has no intention of consuming alcohol in the future.  Id.  The AA
sponsor testified that the individual consistently attends AA meetings, about twice a week, and is
currently working on Step Three of the program.  Id. at 37-38.  She opined that the individual
realizes that he has a problem with alcohol and wants to make AA work for him.
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4. The Testimony of the Individual’s Supervisor

The individual’s supervisor testified that he has known the individual for at least 17 years.  Tr. at 10.
The supervisor described the individual as good, reliable and dependable employee.  Id. at 11-12.
He testified that he has never seen the individual drink alcohol and was surprised that the individual
had failed a random alcohol screen.  Id. at 12.  The supervisor further stated that on the day that the
individual failed the alcohol screen, he saw no indication that the individual had been drinking.  Id.
at 17.  He further stated that the individual later told him that he drank one or two beers at lunch
prior to coming to work.  Id.  The supervisor explained that he has had issues with other employees
who had alcohol problems, but  he never noticed any signs that the individual was under the
influence.  Id.  at 18.   He testified that he has discussed the individual’s alcohol problem with him
as well as his treatment plan.  Id. at 14.  The supervisor noted that the individual appears to be
“getting a lot out of [treatment].”  Id.        

5. The Licensed Clinical Social Worker’s Testimony

The individual was referred to a licensed clinical social worker and addiction counselor (counselor)
under the Employee Assistance Program (EAP) due to his positive alcohol screen.  Tr. at 47.  The
counselor testified that she met with the individual for five sessions beginning in August 2007.  Id.
at 47.  She recalled that the individual could not understand how he tested positive on the random
alcohol screen and that he insisted that he had only consumed one beer on that day.  Id. at 48.  She
further testified that during the course of her counseling with the individual, she recommended that
the individual abstain from alcohol and attend AA.  However, in retrospect, she stated that she
wished she had referred the individual to an intensive outpatient program “because I think it would
have been a speed-up for him to recognize the extent of his alcoholism and it may have moved him
forward faster in his recovery but that is all in hindsight.”  Id. at 49.  Nevertheless, the counselor
testified that she began to see physical changes in the individual after he stopped drinking and he
started AA.  Id. at 51.  Specifically, she testified that once a person stops drinking, “it is kind of the
ultimate Breathalyzer to look at them and see their eyes brighten and see their [sic] affect change and
see them becoming more open to the process.”  Id. at 51.  

Although the counselor testified to the positive changes she observed in the individual, she stated
that the individual is a “classic case of denial.”  Id.  She opined that the individual had a hard time
looking at how much he drank because of his strict religious background.  Id. at 55.  However, when
the individual focused on how much alcohol he purchased, he could recall buying a 12-pack of beer
on a daily basis.  Id.  She further opined that a “light switch flipped from off to on” for the individual
and he came to realize he had an alcohol problem.  Id. at 55-56.  

The counselor opined that the individual is in the early phase of his recovery.  Id. at 58.  She noted
that the individual has not done well with his AA sponsorship and testified that he needs to find a
male sponsor as AA recommends.  Id. at 60.  She further noted, however, that the interim female
sponsor  has been instrumental in helping the individual learn more about recovery.  Id.  The
counselor opined that the individual was a slow starter, but is now on a solid path of recovery.  Id.
at 63.  She testified that the individual is “teachable” now, and added that she would like to see the
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individual pursue his recovery from a more self-motivated perspective.  Id.   The counselor testified
that she would like to see a solid year of sobriety and continuation in a structured support program
in order to be considered rehabilitated.  Id.  at 64.  If these criteria are met, she opined that the
individual would have a less than 30 percent chance of relapse.  Id.  The counselor further testified
that she would count the one year of sobriety from August 2007, when he started meeting with her,
and not April 2007, the date of his last drink.                
   

6. The Testimony of the Staff Psychologist

The staff psychologist testified that the individual was referred to her in April 2007, after producing
a positive Breathalyzer test.  She evaluated the individual and worked with him toward getting
treatment and resolution of his alcohol problems.  Tr. at 147.  The staff psychologist stated that she
has served more as a monitor than a treating doctor for the individual, meeting with the individual
about once a month since April 2007.  She concurred with the counselor in that the individual has
been slow in making progress with his recovery.  However, she stated that once he began his
recovery plan with the counselor, he has done a good job.  Id.  at 148.  According to the staff
psychologist, “I think [the individual’s initial slow progress] is part of that denial and just an inability
at first to wrap his mind around the idea that [alcohol] was a real problem for him.”  Id. at 149.  She
opined that if the individual continues his recovery efforts,  there is a 30 percent or less chance that
he will relapse.  Id.  She further opined that although the individual’s denial is “dramatically and
substantially diminished, . . . it is just very hard still for [the individual] to quite grip how seriously
this has affected him in his life and that is part of denial.”  Id. at 151.  The staff psychologist noted
further that the individual would benefit from more treatment and that he needs to find a male AA
sponsor.  Finally, she stated that the individual’s recovery began in August 2007, when he made the
first step of meeting with the counselor.  Id. at 155.         

7.  The DOE Psychologist’s Testimony and Report

The DOE psychologist stated in his Report that the individual could not be considered adequately
rehabilitated until he had completed at least 12 months of monitored and sustained interventions.
DOE Ex. 11 at 9.  He stated that these interventions should include participation in AA with a
sponsor at least twice a week for a year, total abstinence from alcohol, occasional monitoring by the
staff psychologist, participation in professional alcohol treatment, and participation in random
alcohol testing.  Id.  After listening to the testimony of all the witnesses in the case, the DOE
psychologist concluded that, although the individual’s current state of denial is not as high as in the
past, the individual still has some denial and lack of insight about his alcohol problem.  Tr. at 160.
The DOE psychologist further opined that the individual still suffers from alcohol abuse.  However,
based on the testimony he heard during the hearing, he stated that “there is reasonable likelihood that
the diagnosis could be revised to alcohol dependence, given the magnitude of consumption that [the
individual] reported over a period of time.”  Id. at 162.  The DOE psychologist noted that he is
impressed by the individual’s “growing insight and recognition and commitment on his part,” but
stated that it has only been a recent achievement that the individual “has realized the magnitude of
alcohol being consumed on a regular basis.”  Id. at 164.  He also noted that the individual was a slow
starter, beginning AA in October 2007, which was about four or five months after a staff
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psychologist initially recommended AA to him.  Id.  The DOE psychologist further concluded that
the one-year marker to be considered rehabilitated should begin from the August/September time
frame, which was when the individual began working with the counselor.  Id.  at 165.  He added that
the start of the individual’s recovery period should possibly begin as late as October 2007, when the
individual began AA.  Id.  Finally, the DOE psychologist concluded that the individual has not yet
demonstrated adequate evidence of rehabilitation or reformation.  
    

8. Hearing Officer’s Evaluation

In the administrative process, it is the Hearing Officer who has the responsibility for assessing
whether an individual with alcohol problems has presented sufficient evidence of rehabilitation or
reformation.  See 10 C.F.R. § 710.27.  Hearing Officers properly give deference to the expert
opinions of psychiatrists and other mental health professionals regarding rehabilitation and
reformation.  See Personnel Security Hearing (Case No. TSO-0215),
http://oha.doe.gov/cases/security/tso0215.pdf.  Personnel Security Hearing (Case No. TSO-0466).
http://oha.doe.gov/cases/security/tso0466.pdf . 

Regarding rehabilitation and reformation, I gave considerable weight to the opinion of the DOE
psychologist, who opined that the individual needed alcohol treatment, participation in AA and at
least 12 months of sobriety in order to achieve rehabilitation and reformation.  Moreover, from a
common-sense perspective, the following factors militate against restoring the individual’s access
authorization.  Although the individual has taken positive steps toward rehabilitation, including his
participation in AA and his treatment with the counselor, it is clear that the individual is only in the
early stages of recovery and is in need of further treatment to accomplish rehabilitation and
reformation.  As mentioned earlier, the individual was slow to begin a recovery plan and although
the degree of his denial has lessened, there still exists some denial about his alcohol problem.
Moreover, as of the date of the hearing, it has only been about six months since the individual began
treatment.  Finally, I agree with the opinion of the DOE psychologist that a minimum of one year of
treatment, with maintenance of sobriety, is the minimum standard needed in this case in order to
demonstrate adequate evidence of rehabilitation or reformation.  The record clearly supports the
DOE psychologist’s judgment and conclusion.  In fact, the individual’s own expert witnesses share
the DOE psychologist’s opinion.  Based on these reasons, I must find that the individual has not yet
mitigated the security concerns associated with his use of alcohol. 

C. Mitigation of Criterion F Concerns

As stated above, the LSO cited Criterion F as one of the bases for the security concerns in this case.
The key issue under Criterion F is whether the individual has brought forward sufficient evidence
to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In
considering this question, I found that the nature of the individual’s misrepresentations was serious.
The individual’s lack of candor concerning his alcohol consumption could increase his vulnerability
to coercion or blackmail and raises important security concerns.  The DOE must rely on individuals
who are granted access authorization to be honest and truthful; this important principle underlies the
criterion set forth in 10 C.F.R. § 710.8(f). 

http://oha.doe.gov/cases/security/tso0215.pdf.
http://oha.doe.gov/cases/security/tso0466.pdf
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During the hearing, the individual was questioned about the discrepant information he provided
regarding his alcohol consumption.  He admitted that he could not remember how many drinks he
consumed on a typical day.  Tr. at 122.  He testified to the following:

I can’t remember how many I drank on a certain day or a certain week.  Like I said,
I talked to my doctor and I have told him, I don’t remember what it was, two or three
beers or a beer a day or something.  I have told [the DOE psychologist], as best I can
remember, one or two or three beers a day three or four days a week.  It was like, I
don’t know how you say it, like general questions like about how many. . .  I don’t
remember.

Id.  

The individual also admitted at the hearing to being in denial about his alcohol habits and thus
minimizing the amount of alcohol he actually consumed.  Id.  However, he stated that he did not
deliberately or intentionally misrepresent the amount of alcohol he consumed before his random
alcohol screen or the typical amount of alcohol he consumed  Id. at 132.  

After considering the evidence before me, I find that the individual has mitigated the security
concerns arising from the discrepant information regarding his alcohol consumption.  During the
course of the hearing, the individual credibly testified that he did not remember the exact amount of
alcohol he consumed on a typical day, stating various amounts of consumption.  It is clear from the
record that the individual was in denial about his alcohol problem.  As a consequence of his denial,
the individual admitted that he minimized the actual amount of alcohol he drank.  While I believe
the individual should have been more clear when stating that he could not remember the exact
amounts of alcohol he consumed on the day of his random alcohol screen as well as the amount of
alcohol he consumed on a typical day, I do not believe the individual deliberately and intentionally
sought to provide false information.  The record also supports the fact that the individual was slow
to begin a recovery plan and only recently has come to the realization of the actual amount of alcohol
that he used to consume.  I am also persuaded by the testimony of the individual’s witnesses who
consistently stated that the individual is an honest and reliable person.  Based on the foregoing, I find
that the individual has mitigated the security concerns raised by Criterion F.  

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession
of the DOE that raises serious security concerns under Criteria F, H and J.  After considering all the
relevant information, favorable and unfavorable, in a comprehensive common-sense manner,
including weighing all the testimony and other evidence presented at the hearing, I find that the
individual has brought forth convincing evidence to mitigate the security concerns associated with
Criterion F.   However, I also find that the individual has not brought forth convincing evidence to
mitigate the security concerns associated with Criteria H and J.  I am therefore unable to find that
restoring the individual’s access authorization would not endanger the common defense and security
and would be consistent with the national interest.  Accordingly, I find that the individual’s access
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authorization should not be restored at this time.  The individual may seek review of this Decision
by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date:   August 7, 2008       
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Name of Case: Personnel Security Hearing
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Case Number: TSO-0574

This Decision considers the eligibility of XXXXXXXX XXXXXXXX
(hereinafter referred to as "the individual"), to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s access authorization should not be restored.

I.  BACKGROUND

The individual has been an employee of a Department of Energy (DOE)
contractor, and has held a DOE access authorization continuously
from 1995 until it was suspended in connection with the current
proceeding.  In November 2006 and March 2007, the DOE conducted
personnel security interviews (the 2006 PSI and the 2007 PSI)
concerning the individual’s conduct while he was stationed in a
sensitive foreign country in 2005 and 2006. 
 
In October 2007, the Manager for Personnel Security of the DOE area
office where the individual is employed issued a Notification
Letter to the individual.  The Notification Letter indicates a
security concern under 10 C.F.R. § 710.8(l) (Criterion L) of the
regulations governing eligibility for access to classified
material.  Criterion L concerns involve information that an
individual has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable,
or trustworthy; or which furnishes reason to believe that he may be
subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of national
security.  With respect to Criterion L, Enclosure 2 of the
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Notification Letter sets forth the following concerns pertaining to
the individual:

(1) at personnel security interviews (PSIs) conducted in
November 2006 and March 2007, the individual admitted
that while stationed in a sensitive foreign country, he
had an extramarital affair with a female foreign
national (the Foreign National).  Although the affair
began in September 2005 and continued until February
2006, he did not report this contact to the appropriate
security officer or to the DOE, as required, until
February 2006.

(2) at the March 2007 PSI, he admitted that during a
background investigative interview by an Office of
Personnel Management (OPM) investigator in February 2006,
he did not report this extramarital affair.  He
intentionally did not reveal this reportable information
until he had a second interview with the OPM investigator
a week later.

(3) At the 2006 and 2007 PSIs, he admitted that in
February 2006, he told the OPM investigator that he had
ended the extramarital affair with the Foreign National
and had no intention of having further contact with her.
However, the individual admitted that he resumed the
affair in approximately March 2006 and continued it until
he left the sensitive foreign country in June 2006, and
that he had further contacts with her through emails and
phone calls until November 2006.

(4) At the PSIs, he admitted that he began the
extramarital affair in September 2005.  He hid the affair
from his wife until February 2006 at which time he told
her the affair had ended.  He hid from his wife the fact
that he resumed the affair from approximately March until
June 2006.

(5) At the PSIs, he stated that he failed to end the
affair in February 2006 because “... I’m stupid, you
know, weak male, you know, and I was lonely.”

(6) At the November 2006 PSI, he admitted that his hidden
extramarital affair made him vulnerable and a possible
easy target for blackmail.
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(7) At the November 2006 PSI, he admitted that social
photographs of him were taken with the Foreign National
and her family during the course of this extramarital
affair.

See Enclosure 2 to October 28, 2007 Notification Letter.

In his November 9, 2007, response to the Notification letter, the
individual admitted that he should have notified DOE security about
his relationship with the Foreign National.  He stated that he did
not initially reveal the affair to an Office of Personnel
Management interviewer in February 2006 because he first wanted to
inform his wife about the affair, and she was scheduled to arrive
that weekend for a visit.  He stated that he scheduled a second
interview with the OPM investigator a week later and revealed the
information at that time.  He stated that at the time of his
interview with OPM in February 2006, he had ended the affair, and
had no intention of resuming it.  However, after his wife returned
to America, he resumed the affair until he left the country in June
2006.  He stated that his wife now is aware that he resumed the
affair, and also that he had email contacts with the Foreign
National for a short period after he returned to the United States,
and one telephone contact.  He stated that he deeply regretted
“that the whole affair ever happened.”  November 9, 2007 response.

The individual also requested a hearing to respond to the security
concerns raised in the Notification Letter.  The hearing was
convened in March 2008 (hereinafter the “hearing”), and the
testimony focused on the individual’s efforts to demonstrate that
he has recognized that his behavior was inappropriate, that he is
not subject to coercion based on his past behavior, and that he is
unlikely to engage in such behavior in the future.

II.  HEARING TESTIMONY AND DOCUMENTARY EVIDENCE 

Six persons testified at the hearing.  The DOE counsel presented
the testimony of the personnel security specialist who interviewed
the individual at his 2006 and 2007 PSIs.  He also presented the
testimony of a DOE counterintelligence officer (the CI Officer).
The individual, who was represented by counsel, testified and
presented the testimony of his wife, a DOE contractor manager who
recruited the individual and has worked with him for several years,
and the DOE contractor manager to whom the individual reported
while he was on assignment in the sensitive foreign country. 



- 4 -

A. The DOE Security Specialist

The DOE security specialist stated that a person who holds a
security clearance needs to report to the DOE any activity that
could make him vulnerable to exploitation and blackmail.  She
testified that the individual’s conscious decision to engage in a
relationship with a foreign national in a DOE sensitive country
constituted such activity and should have been reported to the DOE.
TR at 19.  She stated that DOE Counterintelligence rules required
the individual to list foreign contacts such as this while he was
working outside of the United States.  Specifically, she referred
to DOE Order 1500.3, which authorizes foreign travel, and to DOE
Orders 475.1 and 551.1(b), which identify information that must be
reported to DOE Counterintelligence.  TR at 21.  She testified that
the DOE believes that the individual had adequate knowledge of
these reporting requirements, and that by not reporting this affair
for six months, and then by consciously deciding to delay reporting
the affair to OPM until after he first told his wife, the
individual made himself vulnerable to blackmail or exploitation.
TR at 22-23.  

The DOE security specialist stated that the DOE also was concerned
by the individual’s admission that following his February OPM
interview, he allowed his emotions to overcome his common sense and
resumed the affair without reporting it.  TR at 24-25.  She stated
that the individual’s conscious decision to engage in this activity
and withhold the information from the DOE and his wife indicated
that he was not exercising good judgment at that time.  TR at 25.

The DOE security specialist stated that when the individual
returned home and did not reveal to his wife that the resumed a
sexual relationship with the Foreign National, he again was staying
vulnerable to exploitation.  She testified that at the March 2007
PSI, the individual told her that he told his wife that he
continued a friendly relationship with the Foreign National after
February 2006, but withheld from her the information pertaining to
the resumed sexual relationship.  At the time of the March 2007
PSI, the individual also stated that his wife was unaware that he
had been photographed with the Foreign National, and that he had
continued to exchange emails with her, and to speak to her by
telephone in August 2006.  According to the DOE security
specialist, the individual’s decision to hide his sexual
relationship and to continue contacts with the Foreign National
constituted a pattern of exercising poor judgment.  TR at 25-29.
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While the DOE security specialist believes that the individual will
follow reporting requirements in the future, she testified that the
past instances of poor judgement by the individual are an ongoing
concern to DOE security.  TR at 50-53 citing DOE Exhibits 3 and 7.

B.  The DOE CI Officer

The DOE CI Officer testified that he briefs and debriefs hundreds
of DOE and National Nuclear Security Agency employees every year
who travel to DOE sensitive countries.  He stated that at the
briefings, he informs employees how they may be recruited to
provide information, and that during the debriefing he asks them to
report any significant involvement with foreign nationals.  TR at
56-58.  He stated that at a debriefing, employees should provide
the names of any foreign nationals that they work with on a regular
basis and any foreign nationals that they developed a close
personal relationship with in private life.  Tr at 61.  He stated
that when DOE contract employees return from an assignment in a DOE
sensitive foreign country, DOE Order 475.1, Attachment 2 at p. 5,
requires them to contact the DOE Office of Counterintelligence and
report these contacts.  TR at 63-64.  The CI Officer testified that
the counterintelligence reporting requirements for DOE contractor
employees are effective at the time that the employee returns to
the United States, and are not in effect while the employee is
overseas.  TR at 64-65.      

The CI Officer stated that he recalled briefing the individual.  He
could not remember the specifics of what he told the individual,
but he believed that he described the security vulnerabilities for
employees working in a DOE sensitive country, as well as the
criminal activity that they might be exposed to.  TR at 59.  He
stated that he never would have told the individual that he did not
have to report contacts with foreign nationals with whom he worked,
because there have been instances where foreign co-workers were
known or suspected foreign intelligence agents.  TR at 60. 

In the present case, he stated that the individual was obligated to
contact DOE Counterintelligence and report the affair the first
time that he returned to the United States, even if that was just
for a short vacation.  TR at 65.  He stated that he has not heard
from the individual since his initial briefing, and that there is
no record that the individual ever was debriefed following his
return from the DOE sensitive country.  TR at 66.
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C.  The Individual
 
The individual testified that he has held a security clearance for
many years and is aware of security issues.  TR at 127.  He stated
that he is committed to his marriage, and that his affair with the
Foreign National was an isolated event.  TR at 124-130. 

The individual stated that in about March 2005, prior to leaving
the country, he was briefed by the CI Officer regarding
counterintelligence issues.  TR at 137.  He testified that he must
have misunderstood their conversation concerning reporting contacts
with foreign nationals who worked for the DOE contractor.  He
stated that he thought that the CI Officer told him that he did not
have to report contacts with those employees, and that is what he
came away from the briefing believing.  TR at 137-138.

The individual testified that he arrived in the DOE sensitive
country in May 2005, and that his official assignment there lasted
from June 2005 until June 2006.  TR at 138-139.  He stated that
during the time he was on assignment, he made two or three brief,
work-related visits back to the United States.  TR at 140. 

The individual stated that while he was on this assignment, he used
office space rented by his employer from another DOE contractor.
TR at 142-144.  He stated that the Foreign National was a
receptionist at this DOE contractor office. TR at 144.  He
testified that his friendship and subsequent affair with the
Foreign National developed gradually, and that he lulled himself
into a false sense of believing that the relationship was not a
problem or of concern to the DOE.  He stated that he now realizes
that this belief was “terribly wrong”.  TR at 146.

The individual testified that in late February or early March of
2006, he was interviewed by an OPM investigator for the
reinvestigation of his eligibility for a security clearance.  TR at
148.  He stated that during the interview, he realized that he
needed to report the affair with the Foreign National, but he also
anticipated that he would be asked if his wife knew about the
affair.  He decided to first tell his wife, who was due to arrive
that weekend for a visit, and then report the affair to the OPM
investigator.  He therefore withheld the information from the OPM
investigator during the interview, and contacted her the following
week to report the affair.  TR at 147.  He stated that when he
reported the affair in February 2006, the OPM investigator told him
to cease contact with the Foreign National and to report the affair
to the U.S. embassy’s State Department security officer, which he
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1/ At the hearing, the individual testified that an OPM report of
his June 14, 2006, interview did not accurately reflect what he
said at that interview.  He stated that he is certain that he told
the OPM investigator that he resumed the affair after ending it in
February 2006, while the report states only that he ended the
affair in February 2006.  TR at 176-177, DOE Exhibit 16, p. 19. 

did.  TR at 148.  The individual testified that he ended the affair
for a period of about one and a half months, but then resumed it.
TR at 150. 

The individual testified that after he resumed the affair, he began
listing the Foreign National as a contact in the monthly reports
that he submitted to the DOE concerning his travel within the DOE
sensitive country, although he did not reveal the sexual nature of
the contact.  TR at 172-3.  He stated that, in hindsight, he should
have informed the OPM investigator when he resumed his affair with
the Foreign National, but that he was lulled by his perception that
U.S. security personnel did not regard such an affair as something
important.  TR at 174.  He stated that when he returned to the
United States in June 2006, he reported to the OPM that he had
resumed the affair and that it had now ended.  TR at 174-175. 1/ 

The individual testified that after the November 2006 PSI, he and
his wife discussed his resumption of a relationship with the
Foreign National beginning in about March 2006 and his subsequent
communications with her after his return to the United States,
because he wanted to make sure that his wife understood why the DOE
was concerned.  TR at 182-186.  

The individual stated that his last exchange of emails with the
Foreign National took place in early October of 2006.  He testified
that the day after hearing the concerns raised by the DOE Security
Specialist at the November 1, 2006 PSI, he emailed the Foreign
National and informed her that he could have no further contact
with her.  TR at 152. 

The individual testified that it was his impression that the OPM
investigator and the embassy security officer did not consider his
reported affair to be a serious security concern.  TR at 154-155.
However, he stated that his November 2007 PSI with the DOE Security
Specialist was “like a two by four to the head” in making him
realize that he had failed to do what was required regarding his
reporting of the affair.  He testified that, at the interview, he
committed himself to following “all the rules, everything.”  TR
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at 155.  He stated that, at his March 2007 PSI, he reaffirmed to
the DOE Security Specialist that he had no further contact with the
Foreign National, and that he was now knowledgeable and compliant
with reporting requirements concerning foreign contacts. He stated
that he has reviewed the requirements and completed the periodic
security training offered by his employer.  TR at 155-156. He
stated that, at the present time, he does not feel that he is
subject to coercion or blackmail concerning this matter, because
the DOE and his wife are aware of his affair with the Foreign
National.  TR at 156-157.  He testified that he is very remorseful
about his past actions in this area.  TR at 157.

D.  The Individual’s Wife

The individual’s wife testified that she has been married to the
individual for more than thirty years.  TR at 80.  She stated that
during the period that the individual was in the DOE sensitive
country in 2005 and 2006, he visited home about three times, and
that she traveled there to be with him periodically.  TR at 85-86.

She stated that when she visited her husband in the DOE sensitive
country in February 2006, he disclosed the affair to her.  She
stated that she was very hurt and shocked by the revelation, but
felt that she and her husband could work through it.  TR at 86-87.
She testified that she thought that he told her that he had ended
the affair at that time.  TR at 91.  She stated that within a few
months of his return to the United States, the individual confessed
to her that he had resumed the affair from March until June 2006.
She stated that he also told her about photographs of himself with
the Foreign National, and about a phone call and email
correspondence between them after his return to the United States.
TR at 92-95.  She stated that she is not aware that the individual
has had any contacts with the Foreign National since the fall of
2006.  TR at 99.  She stated that she continues to trust the
individual to be committed to their relationship and their
marriage, and she believes that the current condition of their
marriage is very healthy.  TR at 96-97. 

E.  The Contractor Manager Who Recruited the Individual       

The contractor manager who recruited the individual testified that
he hired the individual in 1995 based on his excellent reputation
for energy-related work in the military.  TR at 70-73.  He stated
that he interacted with the individual on a daily basis from 1995
through 1999, and since then he interacts with the individual about
twice a week, with the exception of the individual’s two-year
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assignment overseas.  TR at 73.  He stated that the individual is
a superb performer in very difficult circumstances, and has
corrected some major problems for the DOE.  Id.  He stated that he
has the highest respect for the individual’s honesty and
patriotism.  He stated that he is aware of the DOE security concern
raised by the individual’s affair with the Foreign National, but
that the individual self-reported this contact, and he is convinced
that the individual will not engage in such conduct in the future.
TR at 75-77.

F.  The Individual’s Contractor Manager During his Overseas
Assignment

The individual’s contractor manager during his foreign assignment
testified that he supervised the individual beginning in June or
July 2004, and during continued to be his reporting manager during
his 2005-2006 assignment in the DOE sensitive country.  TR at 104-
105.  He testified that the individual kept him very well informed
of his activities during this period.  TR at 108.  He stated that
the individual was given an award for recognition of his
performance on this assignment.  TR at 108-110.  He stated that he
does not anticipate that the individual will need to make future
trips overseas.  TR at 110.  He testified that there have been no
problems with the individual’s honesty or reliability in any aspect
of his work for the DOE contractor.  TR at 111.  

The individual’s contractor manager testified that he was aware
that the DOE had concerns with a relationship that the individual
had with a foreign national during his assignment in the DOE
sensitive country.  He stated that it is his experience as a
security clearance holder that when he returns from overseas trips,
he is always debriefed and asked to report what went on and whether
there was anything beyond normal and routine interactions.  TR at
114.  He stated that he believed that he would be obligated to
report any close relationship that developed between himself and a
foreign national.  TR at 115.

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a
criminal case, in which the burden is on the government to prove
the defendant guilty beyond a reasonable doubt.  In this type of
case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).



- 10 -

The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting
or restoring of a security clearance.  See  Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
interests of national security test" for the granting of security
clearances indicates "that security determinations should err, if
they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS

The Criterion L security concerns in this case relate to whether
the individual violated security rules and regulations by failing
to report in a timely manner his extramarital sexual relationship
with the Foreign National, a citizen of the DOE sensitive foreign
country where the individual was working.  As discussed below, I
find that the individual committed serious and ongoing violations
of these security rules that constituted a pattern of unreliable
conduct.

A.  The Individual’s Failure to Report the Affair to DOE
Counterintelligence 

As an initial matter, the individual’s decision in September 2005
to enter into an extra-marital sexual relationship with the Foreign
National while working in a DOE sensitive foreign country clearly
constituted unusual conduct that could have subjected him to
blackmail and coercion.  The fact that the individual failed to
report this conduct, as he was instructed by DOE security,
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2/ The individual testified at the hearing that although he did
not reveal that he had resumed a sexual relationship with the
Foreign National, he did begin to list her as a contact on his

(continued...)

increased his vulnerability and raises concerns about his honesty
and reliability.  

I do not accept as reasonable or exculpatory the individual’s
assertion that he “lulled himself” into thinking that he did not
have to report the affair with the Foreign National because she was
employed by a U.S. government contractor.  Clearly, the individual
was obligated to report his ongoing sexual relationship formed in
a DOE sensitive country with a citizen of that country.  The
individual admits that he began the affair in September 2005, and
did not reveal it to U.S. Government security officials until late
February or early March 2006.  At the hearing, the CI Officer who
briefed the individual prior to his foreign assignment testified
that he informed the individual that DOE security regulations
required the individual to contact DOE security and report
significant foreign contacts whenever he visited the United States.
The individual testified that he made two or three visits to the
United States in 2005 and 2006.  The individual has not established
that all of these visits took place outside of the period from
September 2005 through February 2006 when he failed to report his
affair.  He therefore has not established that he was in compliance
with DOE reporting requirements during this period. 

B.  The Individual’s Initial Failure to Disclose the Affair to the
OPM Investigator and his Decision to Resume the Affair
Surreptitiously

Additional Criterion L concerns are raised by the individual’s
decision, in late February 2006, to withhold information concerning
his affair with the Foreign National from an OPM security
investigator.  The individual later revealed the information after
confiding the affair to his wife.  The individual’s conscious
decision to delay revealing this sensitive information violated his
commitment to be honest and reliable in his dealings with U.S.
security personnel.
  
Further, despite assuring U.S. security officials and his wife that
his sexual relationship with the Foreign National had ended in
February 2006, the individual resumed the affair from April until
June 2006 without informing his wife or U.S. security officials. 2/
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2/(...continued)
monthly reports to the DOE.  I conclude that this disclosure of the
Individual as an “additional contact” does not mitigate his failure
to reveal to U.S. security officials that he had resumed the
affair. 

His decision to surreptitiously resume this relationship renewed
his vulnerability to blackmail and coercion for an extended period
of time.   I find that these actions by the individual also raise
Criterion L concerns about his conduct, judgment, and honesty.  In
this behavior, there is an element of willing disregard of security
concerns.

C.  The Individual’s Failure to Report the Affair When He Returned
to the United States

The individual testified that after he returned to the United
States, he revealed to an OPM investigator in June 2006 that he had
resumed his affair with the Foreign National.  However, the record
of that interview does not confirm the individual’s account.  See
DOE Exhibit 16, at p. 19.  Nor am I convinced by the individual’s
testimony that he contacted DOE Counterintelligence to schedule a
debriefing and was told that it was not necessary.  This assertion
was not corroborated by the DOE CI Officer or any of the
individual’s witnesses.  In fact, both the DOE CI Officer and the
Individual’s overseas manager testified that debriefings are
routine for all DOE contractor employees who return from travel to
DOE sensitive countries.  Accordingly, I find that the individual
violated DOE security requirements in June 2006, when he failed to
report to DOE Counterintelligence for a debriefing and provide them
with updated information concerning the resumption of his
relationship with the Foreign National. 

D.  The Individual’s Decision to Continue Contact with the Foreign
National after his Return to the United States

The individual admits that he remained in email contact with the
Foreign National from June through October 2006, and that he
telephoned her in August 2006 to wish her a happy birthday.
Moreover, his wife was not aware of these contacts, thereby further
extending his vulnerability to blackmail and coercion.  The
individual did not report these ongoing contacts to the DOE until
his November 2006 PSI.     
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3/  The individual also asserted that he will not accept any
foreign assignments unless his wife can accompany him, and
presented witness testimony supporting this assertion.  However,
the individual’s future intentions regarding foreign assignments
are not relevant to my determination of whether he has demonstrated
reformation from his recent pattern of unusual conduct and
unreliability. 

Based on the above analysis, I conclude that the individual
repeatedly engaged in unusual conduct and violated DOE security
rules for reporting his contacts with the Foreign National from
September 2005 until his November 2006 PSI.  I agree with the DOE
security specialist that the individual exhibited a pattern of poor
judgment during this extended period of time that raises an ongoing
concern for DOE security regarding the individual’s judgment,
reliability and trustworthiness.

E.  The Individual’s Efforts at Mitigation Since November 2006 

The individual contends that, since the November 2006 PSI, he has
taken several actions to mitigate the ongoing security concerns
arising from his affair with the Foreign National.  He asserts that
immediately after the November 2006 PSI, he broke off contact with
the Foreign National and informed his wife about the nature and
duration of that relationship.  He now admits that his conduct with
the Foreign National was wrong, as was his failure to report his
contact with her to DOE security in a timely manner, and he states
that he is remorseful about this behavior.  He further asserts that
his affair with the Foreign National was his only extramarital
relationship, and that he will not engage in such conduct in the
future.  Finally, he states that he has reviewed security reporting
requirements for foreign contacts and intends to comply with them
in every respect. 3/  

I find that because the individual has ended his relationship with
the Foreign National, and has revealed his affair both to his wife
and to DOE security, there now is little concern that his past
conduct will make him vulnerable to blackmail and coercion.  I also
accept the individual’s assertion that he is genuinely remorseful
for his past actions, and that since November 2006, he has made an
effort to comply with all DOE security requirements.  

However, owing to the recency and duration of his unusual conduct,
I do not believe that it would be appropriate to restore his
security clearance at this time.  From September 2005 through
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October 2006, the individual engaged in an extramarital affair and
subsequent contacts with the Foreign National and, during that
period, he failed to adequately report his contact with her to U.S.
security personnel.  Specifically, his reporting of this matter to
the OPM investigator in March 2006 was unjustifiably delayed, and
then was negated by his resumption of the affair several weeks
later.  Under these circumstances, I find that the individual
engaged in ongoing behavior during this extended period which casts
substantial doubt on his reliability, trustworthiness, and good
judgment. 

In cases involving unusual conduct, unreliability, or dishonesty,
Hearing Officers have stated that the establishment by the
individual of a subsequent pattern of responsible behavior is of
vital importance to mitigating security concerns.  See Personnel
Security Hearing, (Case No. TSO-0485), 29 DOE ¶ 83,058
(2007)(pattern of responsible behavior necessary to mitigate past
financial irresponsibility); Personnel Security Hearing, (Case No.
TSO-0538), 29 DOE ¶ 83,092 (2007) and cases cited therein at 87,170
(pattern of honest behavior necessary to mitigate past
falsifications).  In this case, the individual’s period of unusual
and unreliable conduct lasted from September 2005 until he fully
revealed the matter to DOE security and his wife in November 2006,
a period of fifteen months.  About fifteen months has elapsed
between November 2006 and the date of the hearing.  However, given
the impulsive nature of the individual’s conduct in initiating and
continuing the affair, and his deliberate and deceitful conduct in
failing to report this relationship to U.S. security personnel, I
cannot find that the individual is rehabilitated from this pattern
of impulsive, deceitful conduct by only fifteen months of
responsible, honest conduct.  I conclude that more time needs to
elapse before the DOE can be assured that the individual’s past
pattern of behavior has been mitigated.  See Personnel Security
Hearing, (Case No. TSO-0077), 29 DOE ¶ 82,753 at 85,522
(2004)(longstanding pattern of poor judgment and unusual conduct
that included inappropriate behavior abroad and a failure to report
foreign contacts not mitigated by two years of good behavior).

V. CONCLUSION

For the reasons set forth above, I find that there was sufficient
derogatory information in the possession of the DOE that raises
serious security concerns under Criterion L.  After considering all
the relevant information, favorable or unfavorable, in a
comprehensive and common-sense manner, including weighing the
testimony and other evidence presented at the hearing, I find that
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the individual has not mitigated the DOE’s Criterion L security
concerns.  Accordingly, I cannot find at this time that restoring
the individual’s access authorization would not endanger the common
defense and would be clearly consistent with the national interest.
It therefore is my conclusion that the individual’s access
authorization should not be restored.  The parties may seek review
of this Decision by an Appeal Panel under the regulation set forth
at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: May 7, 2008



 1

*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
                                                               May 21, 2008 
  
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  December 5, 2007 
 
Case Number:  TSO-0575 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred 
to as "the individual") to hold an access authorization under the regulations set forth at 10 
C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access 
to Classified Matter or Special Nuclear Material.”  As I explain below, the individual’s 
suspended access authorization should not be restored. 
 
I.  BACKGROUND 
 
The individual is a Department of Energy (DOE) employee.  The DOE granted him an 
access authorization in June 2000.  The DOE suspended the individual’s access 
authorization over two security concerns that it detailed in its October 2, 2007, 
Notification Letter to the individual.  First, the DOE alleged that the individual “has an 
illness or mental condition of a nature which, in the opinion of a licensed clinical 
psychologist, causes, or may cause, a significant defect in his judgment or reliability.”  
See 10 C.F.R. § 710.8(h) (hereinafter Criterion H).  In its Notification Letter, the DOE 
found that:  
 

1. A DOE consultant-psychologist evaluated the individual in June 2007 and 
concluded that he meets the Diagnostic and Statistical Manual of Mental 
Disorders, IVth Edition TR (DSM-IV TR) criteria for Depressive Disorder 
Not Otherwise Specified, Impulse Control Disorder Not Otherwise Specified, 
Rule Out Attention Deficit Disorder, and Rule Out Cognitive Disorder Not 
Otherwise Specified.1  These are illnesses or mental conditions which cause, 
or may cause, a significant defect in judgment or reliability; 

                                                 
1 The DOE also found that on July 10, 2007, a National Nuclear Security Administration (NNSA) 
psychologist recommended that the individual not be certified for the Human Reliability Program (HRP), 
10 C.F.R. Part 712, because the individual “appears to have a serious neurological condition that will 
require close monitoring and appropriate management by medical professionals.”  I find that the NNSA 
psychologist’s findings are consistent with the findings of the DOE-consultant psychologist, but are 
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2. On April 23, 2007, the individual voluntarily admitted himself to a local 

hospital, and stated, “I got suicidal”; 
 

3. A local mental health clinic diagnosed him as suffering from Depressive 
Disorder Not Otherwise Specified; and 

 
4. The individual’s psychotherapist diagnosed him as suffering from Adjustment 

Disorder. 
 
Enclosure 2, October 2, 2007, Notification Letter.   
 
Second, the DOE suspended the individual’s access authorization because it alleged that 
he “has engaged in unusual conduct or is subject to circumstances which tend to show 
that he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he 
may be subject to pressure, coercion, exploitation or duress which may cause him to act 
contrary to the best interests of national security.”  10 C.F.R. § 710.8(l) (hereinafter 
Criterion L).  Specifically, the DOE found that: 
 

1. On April 19, 2007, the individual and his wife were arguing.  The individual 
was “holding her shoulders, man-handling her.”  A local police officer was 
dispatched to their home; and 

 
2. On May 25, 2007, the individual and his wife had argued for two days, which 

escalated to “physical abuse.”  A local police officer was dispatched to their 
home.  

 
The individual requested a hearing to respond to the DOE’s security concerns, which I 
conducted on February 28, 2008.  An attorney represented the individual.  The individual 
testified and called the following witnesses: his wife, his marriage therapist, his 
medication provider and his former co-worker.  The DOE counsel presented the 
testimony of the DOE-consultant psychologist.  
 
The hearing testimony focused on the individual’s efforts to mitigate the DOE’s security 
concerns by showing that he has recovered from his mental illnesses and that he has 
repaired his relationship with his wife.  
 
II.  HEARING TESTIMONY  
 
A.  The DOE-Consultant Psychologist 
 
The DOE-consultant psychologist evaluated the individual in June 2007.  Hearing 
Transcript at 19.  The evaluation consisted of a variety of psychological tests, including 

                                                                                                                                                 
focused on the requirements for HRP certification.  See 10 C.F.R. § 712.11.  I therefore will rely on the 
medical recommendations of the DOE-consultant psychologist with regard to the determination concerning 
the individual’s eligibility for access authorization.   
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the Minnesota Multiphasic Personality Inventory, the Conditional Reasoning Test of 
Aggression and a Personality Assessment Inventory.  She also conducted a 
comprehensive review of the individual’s medical records.  Id. at 19-20.  The DOE-
consultant psychologist diagnosed the individual with two disorders defined in the DSM-
IV TR: depressive disorder not otherwise specified and impulse control disorder not 
otherwise specified.  Id. at 32-33.   
 
The DOE-consultant psychologist diagnosed the individual with depressive disorder not 
otherwise specified because the individual reported having a depressed mood, occasional 
tearful episodes, suicidal thoughts, feelings of worthlessness, trouble sleeping, loss of 
energy and a lack of interest in activities.  In addition to feeling demoralized, the 
individual was at a loss to explain what was happening to him.  Id. at 33.   
 
The DOE-consultant psychologist also diagnosed the individual with impulse control 
disorder not otherwise specified because the individual had “several episodes” of “serious 
assaultive acts” involving his wife.  Id. at 24, 34.   
 
Although the DOE-consultant psychologist did not diagnose the individual as suffering 
from attention deficit disorder, she did state that the individual reported features of that 
disorder.  The DOE-consultant psychologist needed more information to either make that 
diagnosis or rule it out.  Id. at 25-26, 35.   
 
The DOE-consultant psychologist believes that the individual’s mental illnesses cause or 
may cause a defect in his judgment and reliability.  Id. at 37.   
 
The DOE-consultant psychologist stated that the individual is aware of his mental illness 
and is receptive to treatment.  In order to recover from his illnesses, the individual must 
have twelve months of adequate recovery and stabilization.  The individual’s features of 
attention deficit disorder and the unknown effects of a brain injury add to the complexity 
of his condition, and contribute to the DOE-consultant psychologist’s recommended 
minimum recovery time.  Id. at 40, 54.  The individual’s recovery should include 
individual therapy, marital therapy, a lack of physical aggression, and an improvement in 
anger management.  Id. at 39, 41.   
 
B.  The Individual 
 
The individual has worked at a DOE facility since June 2000 and holds a DOE security 
clearance.  Id. at 207.  He married his wife in July 2005.  Id. at 211.  The individual 
suffered a head injury in August 2005.  He accidentally hit his head on a concrete 
overhang, which sprained his neck and left shoulder.  Id. at 211-12.  Over the rest of 2005 
and into 2006, the individual fell “into a depression” that “gradually” grew “worse and 
worse.”  Id. at 213.  By the summer of 2006, the individual had less patience with his 
wife.  His “fuse was very short” and consequently, the arguments with his wife “became 
much more heated.”  Id. at 214. 
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The individual and his wife saw a marriage therapist for a time in 2006.  The individual 
and his wife mutually decided to stop seeing the marriage therapist because they were not 
following the therapist’s advice.  Id. at 217-19.  By March 2007, the individual and his 
wife were “[v]ery distant” and did not “enjoy[] being around each other.”  Id. at 219.  On 
April 19, 2007, they were “yelling at each other.”  The individual left the house to go to 
work.  The individual’s wife called the police.  When the individual came home after 
work, the wife had left to stay with her family for a three-week “cool-down period.”  Id. 
at 220-23.   
 
On April 23, 2007, the individual self-reported to a hospital because he “wanted to talk to 
someone” and stayed for three days.  During his three days at the hospital, he saw a 
psychiatrist, nurses and social workers.  A doctor prescribed Zoloft and Depakote to treat 
his depression.  The individual followed the doctor’s prescribing instructions.  The 
individual had “occasional” thoughts about death, but was not suicidal.  Id. at 224-27.  
 
The individual acknowledged that during a May 25, 2007 argument, he hit his wife on the 
leg after she kicked him.  He testified that this physical abuse was “my fault” and that he 
should have “walked away” after she kicked him.  Id. at 245-46. 
 
After the May 2007 incident, the individual saw his marriage therapist individually.  The 
marriage therapist referred him to a clinic that specializes in treating the brain.  The clinic 
conducted tests and determined that the individual suffered “head trauma,” which may 
have contributed to his mental illnesses.  Id. at 228-32.   
 
After reading the clinic’s report, the individual’s marriage therapist referred him to a 
medication provider who could manage the individual’s medications.  The medication 
provider took him off Depakote and tripled his Zoloft dosage, which gradually improved 
the individual’s mood.  Id. at 235-36.  The individual intends to stay on his medication.  
Id. at 241.   
 
The individual’s marriage therapist recommended that the individual reconcile with 
people he alienated when he fought with his wife: a family friend and his mother, father, 
brother and sister in-law.  The individual apologized and reconciled with each.  Id. at 
237-38. 
 
Following the marriage therapist’s advice has improved the individual’s marriage, which 
is now “wonderful.”  Their faith and raising their daughter have also increased their 
happiness.  The individual and his wife no longer fight.  Id. at 239-40. 
 
The individual stopped regular treatment with his marriage therapist in October 2007.  Id. 
at 270.  However, the individual continues to meet with the marriage therapist every three 
months, although his wife does not accompany him.  Id. at 254.   
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C.  The Individual’s Wife 
 
The individual’s wife testified that the individual’s behavior changed markedly following 
his August 2005 head injury.  His patience shortened, he lost interest in his favorite 
hobby, and he became depressed.  The individual and his wife became very frustrated.  In 
response, in 2006 they began seeing the marriage therapist, but stopped because they 
were not following his instructions.  Id. at 157-58, 160-61.   
 
By the end of 2006 and into 2007, the individual and his wife fought so often that their 
marriage was “rocky.”  In April 2007, the individual showed a heightened “flash of 
anger” that “scared” the individual’s wife.  She then called the police, fulfilling previous 
threats to do so, and then sought refuge with her family.  She stayed there almost a 
month.  Id. at 158, 160, 165, 168-69.   
 
In May 2007 the individual and his wife had another heated argument.  They yelled at 
each other.  The individual’s wife kicked the individual, who then punched her thigh.  
The police arrived.  For the next two weeks, the individual’s wife stayed with a friend, 
her pastor and at a hotel.  Id. at 170-73.   
 
The individual and his wife began seeing the marriage therapist again shortly after the 
wife returned home and they have followed his instructions.  The individual has not had 
an angry outburst in the nine months following treatment, up to the date of the hearing, 
including an eight-month period when he stayed at home full-time.  The individual has 
been “great” – he has been “happy” and has “had patience” with his wife.  She “see[s] a 
big change in him with [their] daughter and [herself]. . . .”  Id. at 175, 182, 185-86, 189. 
 
D.  The Individual’s Marriage Therapist 
 
The marriage therapist is a psychologist who treated the individual and the individual’s 
wife from April through June of 2006.  Id. at 55, 57-58.  During this period, both the 
individual and his wife had “a pattern” of “significant verbal escalations.”  They ended 
their therapy in 2006 without resolving their pattern.  Id. at 59-60.   
 
The marriage therapist saw the individual again after the altercations that he had with his 
wife in April and May of 2007.  Id. at 61.  (The individual’s wife joined the therapy 
sessions soon thereafter.  Id. at 64.)  The individual had intense anger and regret over the 
altercations.  He was aware that he “crossed” an unacceptable “physical boundary with 
his wife.”  Id. at 63.  First, the marriage therapist helped the individual and his wife 
reconcile.  Second, the marriage therapist counseled the individual to reconcile with his 
friend and his in-laws.  Third, the marriage therapist helped the individual learn to 
manage his anger.  Id. at 72-73.   
 
The individual and his wife “did a very good job of facing their traumatic episodes. . . .  
[T]hey indeed did work through those.”  The individual’s wife began to trust the 
individual again.  Id. at 71.  The individual and his wife learned to “communicate 
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effectively and appropriately.”  They arrived at “a place where everything was out in the 
open and dealt with.”  Id. at 73. 
 
The individual “humble[d] himself” and apologized to his friend and his mother-in-law 
“and other family members associated.”  The individual repaired those relationships.  
Moreover, through communicating more effectively with his wife and forgiving his 
friend and in-laws, the individual “let go of [his] anger.”  Id. at 72-73.   
 
The marriage therapist does not believe that the individual and his wife need ongoing 
marriage therapy.  Id. at 77.  The individual and his wife show a “remarkable 
transformation.”  Id. at 91.  As a result, today the individual and his wife are of “no 
greater risk than anybody else of having marital problems.”  Id. at 84.  They terminated 
therapy in October 2007, upon the marriage therapist’s suggestion.  Id. at 79.      
 
However, also at the marriage therapist’s suggestion, the individual continues to meet 
with him periodically as “a precaution.”  Id. at 92.  The individual has never missed an 
appointment with the marriage therapist and has complied with the marriage therapist’s 
instructions.  Id. at 73-74. 
 
In addition to the DOE-consultant psychologist’s diagnoses of depressive disorder not 
otherwise specified and impulse control disorder not otherwise specified (which the 
marriage therapist does not dispute), the marriage therapist previously diagnosed the 
individual with adjustment disorder, with the “stressor” being marital issues and the head 
injury.  Id. at 86.  An adjustment disorder does not necessarily cause a significant defect 
in judgment or reliability.  In any case, the marriage therapist does not now believe that 
individual has an adjustment disorder.  Id. at 97-98. 
 
The marriage therapist stated that the individual must be “stable” for at least one year to 
show adequate recovery from his mental illnesses.  The marriage therapist calculated a 
one-year period from when the individual began his post-altercation treatment, around 
May 2007.  The marriage therapist also recommended that the individual undergo 
“further assessment” and a “neuropsych report.”  Id. at 93-94. 
 
E.  The Individual’s Medication Provider 
 
The individual first met with the medication provider2 in June 2007, upon the marriage 
therapist’s referral, to treat his anger (with medication, but not psychotherapy).  She 
reviewed the individual’s report from the head injury clinic, discussed his reactions to the 
medication that the hospital provided him, and diagnosed him with depressive disorder 
not otherwise specified.  She adjusted his medication and met him again in July 2007, 
October 2007 and January 2008.  The individual has always taken his medication and has 
not missed an appointment with his medication provider.  Id. at 123, 125-26, 129. 
 

                                                 
2 The medication provider is an advanced practice registered nurse, board certified.  She prescribes 
medication under a psychiatrist’s supervision. 
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The medication provider has not observed any depressive symptoms in the individual 
since July 2007.  She does not believe that he is depressed, nor does she believe that he 
needs further therapy.  He is not a danger to himself or other people.  Id. at 130-31, 136. 
 
The medication provider has not observed the individual exhibit symptoms of impulse 
control disorder.  However, she does not dispute that diagnosis because she has only 
limited access to the individual’s history: she is aware of only one impulsive episode and 
she has not seen the individual’s extensive history of the last fifteen years that the DOE-
consultant psychologist used in making her diagnoses.  Id. at 133-34. 
 
Lastly, the medication provider does not believe that he has an illness or mental condition 
which may cause a significant defect in his judgment or reliability.  Id. at 153.   
 
F.  The Individual’s Former Co-worker 
 
The individual’s former co-worker is a retired federal agent of twenty-six years.  The 
individual and the individual’s former co-worker worked very closely from 2000 to 2005.  
They still have contact at least once a month through their mutual membership at a local 
lodge.  The individual’s former co-worker has received training to detect behavior 
aberrations in his co-workers.  The individual’s former co-worker never noticed problems 
of anger, mood or depression with the individual, either when they worked together or 
since.  Id. at 104, 105, 108, 110, 113. 
 
G.  Additional Testimony From the DOE-Consultant Psychologist 
 
The DOE-consultant psychologist provided additional testimony after listening to the 
testimony summarized above.  She noted the individual’s “impressive,” “admirable,” and 
“genuine . . . efforts toward rehabilitation. . . .”  Id. at 263.  She said that the individual’s 
“crisis is over.  It is stabilized.”  Id. at 287. 
 
However, the DOE-consultant psychologist believes that the individual still warrants 
diagnoses of depressive disorder not otherwise specified and impulse control disorder not 
otherwise specified.  Id. at 263-64.  She still believes that the individual has “an illness or 
mental condition of a nature which may cause [a] significant in judgment or reliability.”  
Id. at 276. 
 
To resolve this condition, the DOE-consultant psychologist still believes that the 
individual’s rehabilitation should include six months of individual weekly therapy for 
each diagnosis, or twelve months therapy.  Id. at 270-71, 277, 283-84.  The facts that the 
individual exhibited “mood instability” and “temper problems” prior to his head injury, 
that his impulse control disorder is intermittent in nature, and that he shows features of 
attention deficit hyperactivity disorder, also support a twelve-month treatment schedule.  
Id. at 271-73, 285.  In addition, the individual’s head injury is a “wild card” that he 
should address with a neuropsychological evaluation.  Id. at 272.  In any case, his 
treatment regime of individual therapy from May to October 2007, and once every three 
months thereafter is “not . . . enough.”  Id. at 270. 
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III.  APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which 
the burden is on the government to prove the defendant guilty beyond a reasonable doubt.  
In this type of case, we apply a different standard, which is designed to protect national 
security interests.  A hearing is "for the purpose of affording the individual an 
opportunity of supporting his eligibility for access authorization."  10 C.F.R.  
§ 710.21(b)(6).  The burden is on the individual to come forward at the hearing with 
evidence to convince the DOE that granting or restoring his access authorization "would 
not endanger the common defense and security and would be clearly consistent with the 
national interest."  10 C.F.R. § 710.27(d). 
 
This standard implies that there is a presumption against granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
"clearly consistent with the interests of national security test" for the granting of security 
clearances indicates "that security determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 
U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
Consequently, it is necessary and appropriate to place the burden of persuasion on the 
individual in cases involving national security issues.  Personnel Security Hearing (Case 
No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).   
 
Once a security concern has been found to exist, the individual has the burden of going 
forward with evidence to rebut, refute, explain, extenuate or mitigate the allegations.  
Personnel Security Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 
DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c). 
 
IV.  ANALYSIS 
 
A.  Criterion H 
 
Diagnoses 
 
The DOE consultant-psychologist and the marriage therapist agree that the individual 
suffers from depressive disorder not otherwise specified and impulse control disorder not 
otherwise specified.  However, the medication provider did not agree with those two 
experts.  She disputed the diagnosis of depressive disorder not otherwise specified (but 
not impulse control disorder not otherwise specified).  Although she did not specifically 
state that the individual does not currently fit the diagnosis for that disorder, she did say 
that she does not believe he is depressed and that he does not need further therapy.   
 
On the issue of whether the individual continues to suffer from depressive disorder not 
otherwise specified and impulse control disorder not otherwise specified, I was convinced 
by the diagnoses of the DOE-consultant psychologist and the marriage therapist.  I 
believe they have comparatively greater insight: the DOE-consultant psychologist made 
the depressive disorder not otherwise specified diagnosis using a greater number of 
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analytical tools than the medication provider used.  The opinions of the DOE-consultant 
psychologist and the marriage therapist were based on more information than the 
medication provider had.  Further, the marriage therapist was better situated than the 
medication provider to evaluate the individual at the time of the hearing because he 
treated the individual with psychotherapy; whereas the medication provider only 
prescribed medication.   
 
Rehabilitation 
 
The individual presented evidence to mitigate the DOE’s Criterion H security concern 
regarding the two mental conditions.  The record indicates that he has shown remarkable 
insight, has taken responsibility for his recovery and has sought significant treatment.  
The DOE-consultant psychologist and the individual’s marriage therapist both noted his 
efforts in their testimony.3 
 
Despite these efforts, the individual has not sufficiently recovered from his illnesses to 
mitigate the DOE’s security concerns.  The DOE-consultant psychologist testified that 
the individual must undergo at least twelve months of weekly individual therapy and 
marriage therapy, while the marriage therapist testified that the individual must show a 
period of twelve months’ stability.  Both recommended that the individual undergo a 
neuropsychological evaluation.  Assuming that the individual began treatment 
immediately following his May 25, 2007, altercation with his wife, at the time of the 
hearing, he could have had only nine months of treatment and stability.4  Because the 
individual has not yet had a year of stability and treatment, as the DOE-consultant 
psychologist and the marriage therapist recommended, I find that the individual has not 
mitigated the DOE’s Criterion H security concern.  See, e.g., Personnel Security Hearing 
(Case No. TSO-0401), 29 DOE ¶ 82,990 at 86,677 (2006) (Hearing Officers properly 
give much deference to the expert opinions of psychiatrists and other mental health 
professionals regarding the mitigation of concerns related to mental conditions.).  
 
B.  Criterion L 
 
The Criterion H security concern is closely intertwined with the Criterion L security 
concern.  That is, the individual’s mental illnesses were a direct cause and/or significant 
factor in his altercations with his wife.  Because I find that the individual has not 
adequately recovered from his mental illnesses, I find that he has not mitigated the 
DOE’s Criterion L security concern.   
 
 

                                                 
3 The individual’s former co-worker testified that he never noticed problems of anger, mood or depression 
with the individual, either when they worked together or since.  However, I gave the former co-worker’s 
testimony little weight because his closest contact with the individual was between 2000 and 2005 – before 
the individual experienced his worst symptoms. 
 
4 At the time of the hearing, the individual had not yet had the opportunity to treat his illnesses for twelve 
months.  Therefore, I need not evaluate the sufficiency of the treatment the individual did have in the nine 
months between his May 2007 altercation and the February 2008 hearing. 



 10

V.  CONCLUSION 
 
For the reasons set forth above, the individual has not mitigated the DOE’s Criterion H 
and Criterion L security concerns.  Therefore, I find that the individual’s access 
authorization should not be restored.  
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.  
 
 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 21, 2008 
 



An access authorization is an administrative determination that an individual is eligible for access1

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred
to in this Decision as access authorization or a security clearance. 

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                               March 27, 2008

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      December 5, 2007

Case Number:                      TSO-0579

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as “the
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  For the reasons set forth below, I conclude that the individual should not be1

granted a security clearance at this time. 

I.  BACKGROUND

The individual’s employer, a Department of Energy (DOE) contractor, requested a security clearance
on the individual’s behalf. In response to that request, the local DOE security office initiated a
background investigation of the individual. Because this investigation revealed information
pertaining to the individual’s alcohol use that raised legitimate security concerns, he was summoned
for an interview with a Personnel Security Specialist in July 2007. After this Personnel Security
Interview (PSI), the individual was referred to a local psychiatrist for a DOE-sponsored evaluation.
This evaluation took place in August 2007. The psychiatrist (hereinafter referred to as “the DOE
psychiatrist”) subsequently submitted a written report to the local security office setting forth the
results of that evaluation. 

After reviewing all of the information in the individual’s personnel security file, including the results
of the interview and the psychiatric evaluation, the local security office determined that derogatory
information existed that cast into doubt the individual’s eligibility for a security clearance. The
manager of the local DOE office informed the individual of this determination in a letter that set
forth in detail the DOE’s security concern and the reasons for that concern. I will hereinafter refer
to this letter as the Notification Letter. The Notification Letter also informed the individual that he
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
concerning his eligibility for access authorization. 
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The individual requested a hearing on this matter. The local security office forwarded this request
to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The DOE introduced
thirteen exhibits into the record of this proceeding and presented the testimony of the DOE
psychiatrist at the hearing. The individual introduced one exhibit into the record and presented the
testimony of a friend, his mother, and his girlfriend, in addition to testifying himself. 

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraph (j) of the criteria for eligibility for access to classified matter or special nuclear
material set forth at 10 C.F.R. § 710.8.  

Paragraph (j) concerns information indicating that the individual “has been, or is a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or as suffering
from alcohol abuse.” As support for this allegation, the Letter cites the diagnosis of the DOE
psychiatrist that the individual suffers from Alcohol Abuse, in partial remission, with inadequate
evidence of reformation or rehabilitation. The Letter also refers to the individual’s five alcohol-
related arrests or citations, including arrests for Driving While Intoxicated (DWI) in September
2005, September 2002, August 2001 and July 2001.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting the individual a  security
clearance would compromise national security concerns. Specifically, the regulations compel me to
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances
surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and
any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting access authorization “will not endanger the common defense and security and will
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security
Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and
cases cited therein. The regulations further instruct me to resolve any doubts concerning the
individual’s eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).
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 In his report, however, the arresting officer reported that the individual told him that he had2

consumed two beers. The officer also stated that he found two mostly empty whiskey miniatures in
the individual’s vehicle. DOE Exhibit 8.
  
 Because the individual was under 18 years of age, these readings were determined to be in excess3

of the limit prescribed under state law. DOE psychiatrist’s report at 3.

IV. FINDINGS OF FACT AND ANALYSIS

A. Derogatory Information and the Associated Security Concern

The following facts are not in dispute, and were obtained primarily from the individual during his
psychiatric evaluation or during the PSI. The individual was approximately 17 years old when he
began drinking in 2001. At first, he reported, he would drink one or two beers at friends’ houses
about every two weeks, with his heaviest drinking occurring later that year and into 2002. During
this later period, he would consume four beers and two “shots” of hard liquor about once every two
weeks, becoming intoxicated about once every two months. DOE psychiatrist’s report at 2, PSI at
68. 

In July 2001, the individual was arrested for DWI. He reported consuming five or six cans of beer
and two shots of whiskey over a period of four hours at a friend’s house prior to his arrest, which
occurred after he struck a stopped vehicle on his way to the store. After the arrest, the individual’s
blood alcohol content (BAC) was measured twice at 0.14. PSI at 11-17; DOE psychiatrist’s report
at 2. In August 2001, the individual’s second DWI arrest occurred after he was observed by the
police running a red light. He said that prior to this arrest, he had consumed one beer, one shot of
whiskey and a “miniature” (50 ml. bottle of whiskey) during the preceding 90 minutes.  The2

individual failed a field sobriety test, and his BAC was measured at 0.05 and 0.04.  As part of a plea3

agreement covering both of these arrests, the individual pled guilty to one count of DWI and one
count of careless driving. As part of his sentence for these offenses, he was required to attend “DWI
school.” DOE psychiatrist’s report at 3, PSI at 18-28. 

In May 2002, the individual was cited for Possession of Alcoholic Beverage by a Minor. Although
he did not deny that this citation occurred, he stated that he has no recollection of it. DOE
psychiatrist’s report at 3, Hearing Transcript (Tr.) at 46. The individual incurred his third DWI arrest
in September of that year. He said that after consuming four or five bottles of beer and three shots
of liquor during a two-hour visit at a friend’s house, he drove his vehicle into a ditch. After the police
arrived, he was arrested and his BAC was measured at 0.14 and 0.15. He pled “No Contest” to the
charges and, as part of his sentence, he was again required to receive counseling regarding alcohol
use and driving. DOE psychiatrist’s report at 3-4. After this arrest, the individual attempted to stop
drinking. After succeeding in these efforts for “two or three months,” he eventually returned to his
previous level of consumption. PSI at 85, 70. 

When the individual turned 21 in May 2005, he began visiting bars with his friends. He admitted to
drinking “three or four beers every couple of weeks,” and occasionally drinking hard liquor. DOE
psychiatrist’s report at 4. The individual suffered his fourth DWI arrest in September 2005. On this
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occasion, after consuming multiple drinks with his friends at a bar and at a friend’s house, he was
stopped by police who had observed him running a stop sign. He failed a field sobriety test and was
arrested. He pled guilty to a reduced charge of DWI first offense and, in addition to receiving a fine
and community service, he was again required to attend “DWI school.” Id.

After reviewing this information and the record as a whole, I find that the DOE has made a proper
showing of derogatory information raising legitimate security concerns under paragraph (j) of the
criteria for eligibility for access to classified matter or special nuclear material. Specifically, the
results of the DOE-sponsored psychiatric evaluation and the arrests and citation discussed above
adequately justify the invocation of paragraph (j). Repeated excessive alcohol consumption such as
that exhibited by the individual is a legitimate security concern because it often leads to the exercise
of questionable judgement or the failure to control impulses, and calls into question the individual’s
reliability and trustworthiness. Revised Adjudicative Guidelines for Determining Eligibility for
Access to Classified Information Issued by the Assistant to the President for National Security
Affairs, The White House (December 19, 2005), Guideline G.     

B. Mitigating Information

The individual admitted at the hearing that, prior to his September 2005 DWI arrest, he “may have
had a drinking problem.” Tr. at 28. However, his testimony and that of his friend, his mother and his
girlfriend was offered to demonstrate that he has abstained from alcohol use since the evening of the
2005 arrest, and that he is now a changed man who is currently exhibiting adequate evidence of
reformation from Alcohol Abuse. 

His friend and his mother indicated that they knew of no alcohol consumption by the individual
subsequent to his September 2005 DWI arrest. Tr. at 13, 17. The individual’s girlfriend testified that
she had not seen the individual consume alcohol since they began dating in November 2006, and that
he no longer socializes with the people with whom he used to drink. Tr. at 23, 25. The individual’s
mother stated that he used to associate and drink with “the wrong kids” at school, but that he is now
a more responsible person who is more a leader than a follower. Tr. at 15, 21. She does not believe
that he will return to his previous pattern of excessive alcohol use. Tr. at 20. 

The individual testified that his earlier drinking problems “had a lot to do” with the people with
whom he associated as a teenager. At that time, he did not realize the consequences that his actions
would have later in his life. Tr. at 28-29. It was after his fourth DWI arrest in September 2005 that
“a hundred light bulbs came on,” and he decided that he had to stop drinking. He stated that he has
not consumed any alcohol since the night of that arrest. Tr. at 29-31. Although he continues to
socialize with people who drink, he is not around them while they are drinking. Tr. at 33. He stated
that he has never received any alcohol abuse treatment other than court-ordered counseling as a
consequence of some of his DWI arrests. Id. His relationship with his girlfriend is a significant
incentive to remain abstinent, he concluded, because “she doesn’t drink, and if I start drinking, I’d
probably lose her that way, too.” Tr. at 36. 
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C. Analysis

After reviewing this testimony and the record in this matter as a whole, I conclude that although
there are some mitigating circumstances, the DOE’s security concerns under paragraph (j) remain
unresolved. The most significant mitigating factor is that all but one of the individual’s alcohol-
related arrests occurred while he was still a teenager and, at the time of the September 2005 arrest,
he was only 21 years of age. It is not uncommon for teenagers to exercise poor judgement, in part
because they may not be fully aware of the future consequences of their actions. The individual has
admitted that to have been the case here, and although I believe that he is now painfully aware of the
consequences of his past actions, I find insufficient evidence of changed circumstances in the two-
and-one-half years since his last arrest that would lead me to believe that the chances of future
excessive alcohol use are remote. The individual has not undergone any alcohol abuse therapy, nor
have there been any other significant changes in the individual’s life since September 2005 that
would suggest a strong and unwavering commitment to abstinence.

In this regard, I did not find credible the individual’s claim that he has not consumed any alcohol
since the evening of his 2005 DWI arrest. As an initial matter, the individual has previously made
incorrect or highly questionable statements about his alcohol usage. During his interview with the
DOE psychiatrist, the individual recalled consuming “three or four 12-ounce glasses of Long Island
iced tea” and “four shots of Crown Royal [whiskey]” on the evening of his September 2005 arrest.
However, his blood alcohol content was measured at 0.18 and 0.19, levels that would suggest the
consumption of about twice as many drinks as the individual claimed. DOE psychiatrist’s report at
4. Furthermore, during his PSI, the individual stated that his three DWI arrests in 2001-2002 were
the only occasions during that time that he drove while intoxicated, and at the hearing the individual
testified that “there may have been a couple” of more times, other than his four DWIs, that he has
ever driven while intoxicated. Tr. at 42. While it is possible that these statements are true, I find it
highly unlikely that the individual drove while intoxicated three times during the period from 2001
to 2002, and was arrested each time. Only slightly more plausible is the individual’s claim that, of
the six times that he has ever driven while intoxicated, he was arrested four of those times. I find a
substantial history of minimization of past alcohol use in the individual’s statements. 

More significantly, the individual’s claim of abstinence is directly contradicted by a Report of
Investigation of the individual that was prepared by an investigator from the Office of Personnel
Management (OPM). Based on information obtained during his August 29, 2006, interview with the
individual, the investigator stated in this OPM Report that “Since this [September 2005 DWI, the
individual] currently drinks one beer a month on weekends since 09/2005.” DOE Exhibit 13 at 2.
The investigator also interviewed the same friend who testified on the individual’s behalf at the
hearing. According to the OPM Report, that friend told the investigator that he and the individual
“will have a beer together  at [the individual’s] house once every two weeks.” DOE Exhibit 13 at 4.
Both the individual and his friend testified at the hearing that the investigator mistakenly interpreted
their statements about the individual’s drinking as applying to the period after the September 2005
DWI, when in fact they described the individual’s drinking before the arrest. Tr. at 31-32, 11.
However, given the redundant nature of the investigator’s statement based on his interview of the
individual, it is difficult to imagine how the statement could have more strongly reflected the
investigator’s belief that the drinking occurred after, and not before, the 2005 DWI arrest. I therefore
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 The two enzymes are Alanine Aminotransferase (ALT) and Aspartate Aminotransferase (AST).4

The DOE psychiatrist testified that “for an alcohol evaluation, it is very significant that the liver
enzymes are elevated,” because “[i]t indicates that something is probably damaging the liver.” Tr.
at 50. However, he also stated that, in this case, this is “the mushiest piece of evidence,” because the
ALT and AST readings were “barely elevated,” and the individual’s GGT (Gamma Glutamyl
Transferase) reading was normal. Tr. at 50, 52. Of the three enzymes, an elevated GGT reading is
the most indicative of alcohol abuse. Tr. at 52.    

believe it to be more likely that the individual and his friend are minimizing the individual’s alcohol
use than that the investigator made such an important mistake on two separate occasions.     

Another factor that leads me to believe that the individual has not successfully addressed the DOE’s
security concern is the testimony of the DOE psychiatrist. As previously indicated, in his report, the
DOE psychiatrist found the individual to be suffering from Alcohol Abuse, in partial remission, and
he concluded that the individual was not demonstrating adequate evidence of rehabilitation or
reformation. In order to demonstrate adequate evidence of rehabilitation or reformation, he opined
that the individual would have to participate in Alcoholics Anonymous or another substance abuse
treatment program at least once per week for a period of one year, while completely abstaining from
alcohol use during this period. DOE psychiatrist’s report at 9. After observing the testimony of the
individual and his witnesses at the hearing, the DOE psychiatrist concluded that the individual was
still not adequately reformed or rehabilitated. Tr. at 76.  

The DOE psychiatrist was also skeptical about the individual’s claim of total abstinence from
drinking since September 2005. Tr. at 54. He based this skepticism on the investigator’s statements
in the OPM Report and, to a lesser extent, on laboratory tests conducted on August 21, 2007 which
showed elevated levels of two liver enzymes in the individual’s blood.  However, the most important4

factor cited by the DOE psychiatrist in reaching his conclusion is that although the individual
received the DOE psychiatrist’s report and its recommendation of one year of therapy at the same
time that he received the October 15, 2007 Notification Letter, and read the report, Tr. at 38, he did
not seek out treatment. That is significant, the DOE psychiatrist indicated, because treatment “gives
more of a structure to make sure that your sobriety is in place, you’ve got someone vouching for your
sobriety, a trained professional, and teaching you things to improve your prognosis.” Tr. at 64-65.
At the hearing, the individual expressed a willingness to enter into therapy and, on February 22,
2008, he informed me that he has begun meeting with a DOE Employee Assistance Program
Counselor. Individual’s Exhibit 1. Although I consider this to be of some mitigating value, I do not
believe that such a limited amount of therapy adequately addresses the DOE psychiatrist’s concerns,
or mine, about the individual’s current prognosis. 

V. CONCLUSION

I therefore find that the individual has failed to adequately address the security concern set forth in
the Notification Letter, and I conclude that he has not demonstrated that granting him access
authorization would not endanger the common defense and would be clearly consistent with the
national interest. Accordingly, the individual should not be granted a security clearance at this time.
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The individual may seek review of this Decision by an Appeal Panel under the procedures set forth
at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: March 27, 2008 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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This Decision concerns the eligibility of XXXX XXXXXX (hereinafter referred to as “the 
Individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s access authorization should not be granted. 
 
I. BACKGROUND  
 
On September 20, 2006, the Individual executed a Questionnaire for National Security Positions 
form (QNSP) and submitted it to a DOE Local Security Office (LSO).1  In this QNSP, the 
Individual responded “yes” to Question 24(a) which asked, in pertinent part: “Since the age of 16 
or in the last 7 years, have you illegally used any controlled substance, for example, marijuana, . 
. . hallucinogenics (LSD, PCP, etc.). . . ?”  Exhibit 6 at 30 (emphasis in the original).  Individuals 
who answered “yes” to Question 24(a) are required to list each illegal drug that they have used, 
the number of times they used the illegal drug, and the time period in which the illegal drug use 
occurred.  The Individual indicated that he used marijuana once in November 2004.  Id. at 31.  
The Individual made no mention of hallucinogenic mushroom consumption in his drug use 
listing.   
 
On November 15, 2006, the Individual was interviewed by an Investigator for the Office of 
Personnel Management (OPM).2   During this interview, the Individual was asked if he had used 

                                                 
1  The QNSP appears in the record as Exhibit 6. 
 
2  The OPM Investigator’s report of this interview appears in the record as pages 52-53 of Exhibit 8. 
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any illegal drugs during the past seven years.  The Individual responded by stating that he had 
used marijuana on one occasion, in November 2004.  Exhibit 8 at 53.     
 
On August 21, 2007, the LSO conducted a Personnel Security Interview (PSI) with the 
Individual and questioned him extensively about his illegal drug use.3  During this PSI, the 
Individual was asked if he had ever used hallucinogenic mushrooms.  The Individual responded 
in the affirmative.  Exhibit 7 at 9.  The Individual admitted that he had used hallucinogenic 
mushrooms once in February or March of 2004, when he was a senior in high school.  Exhibit 7 
at 24.  The Individual indicated that his first marijuana use occurred when he was in the eighth 
grade.  Exhibit 7 at 11.  The Individual indicated that his last use of marijuana occurred in 2004 
or 2005, his freshman year of college, when he was 18 years old.  Exhibit 7 at 11-12.  The 
Individual further stated that he had used marijuana a total of five or six times in his life.  Exhibit 
7 at 12-13.  The Individual then stated that he thought his first use of marijuana occurred in 1999.  
Exhibit 7 at 12-13.4  The Individual indicated that he no longer uses illegal drugs and intends to 
avoid them in the future.  Exhibit 7 at 43.   
 
During this PSI, the Individual was shown a copy of the QNSP he had completed and submitted 
and informed that he was required to list all of his illegal drug use that occurred during the 
previous ten years, or since the age of 16, whichever is shorter, in his QNSP.  Exhibit 7 at 83-84 
(emphasis supplied).  The Individual was then asked if his answers in the QNSP were consistent 
with the information he had provided earlier in the PSI.  The Individual responded by stating 
 

Well, I think the last time I used it, I thought I was in my freshman year of 
college, that would have been about the right time I used it.  Um, as far as the 
number of times, within that time frame I guess it should have been more, but at 
that time, I don’t know if I were confused about how many times I used it then, or 
how many times total.  

 
Exhibit 7 at 85.  The Individual was then informed that since he had signed the QNSP in 2006, 
ten years would take him back to 1996.  Exhibit 7 at 86.  The Individual then stated “Yes, it was 
total number of times used is more than that.”  Exhibit 7 at 86.  The Individual was then asked 

                                                 
3  The transcript of the August 21, 2007, PSI appears in the record as Exhibit 7. 
 
4 Initially, when the Individual was asked if he had ever “grown, trafficked or manufactured” marijuana, the 
Individual answered “no.”  Exhibit 7 at 15.  Later in the PSI, the Individual explained that someone else had planted 
a marijuana plant in his family’s garden.  Exhibit 7 at 22-23.  At a later point in the interview, the Individual was 
asked if he had ever manufactured, trafficked or sold any illegal drug other then the marijuana plant that had been 
previously discussed.  The Individual responded by stating: 
 

I have to think hard about this, it’s been a while.  There is yes, that’s right, there was, there was 
another plant, there was, besides that little one, it never grew more than, uh, more than the other 
one, there was a second plant.  It was never trafficked, it was never, uh, picked or trafficked. 

 
Exhibit 7 at 27.  The Individual was then asked who grew the second plant, the Individual responded by stating: “I 
think it was, uh, yep, that was me, I thought it was my brother that’s why I didn’t say anything, yeah, that was me.  
And it never grew to, more than the other plant.”  Exhibit 7 at 27. 
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whether the dates of marijuana use he had supplied in the QNSP were correct.  The Individual 
stated “um, yes, there should have been more dates on there for the other times used.”  Id.  The 
Individual was then asked why he didn’t disclose all of the dates.  The Individual responded by 
stating:  
 

Well, in the last, I guess since I was 16, since I was sixteen, it wouldn’t have 
been five or six times, it would have been less than that, but yeah, I guess I 
should have put, probably at least another couple in there.  I don’t know why, 
for some reason I must have thought, put the last one on there, the last time you 
remember using it, how many times you used it at that time.  But from today it 
should have been more dates and more number of times used on there.           

 
Id.  (emphasis supplied).  The Individual was then asked to explain why all of his drug use was 
not disclosed on the QNSP.  The Individual stated: “Um, I guess I was a little embarrassed 
maybe, I didn’t want to, uh, I didn’t, maybe if I, if I put more on there it might have affected my 
chances of obtaining [a DOE security clearance] I, I guess I was trying to perhaps hide some of 
the things I’m not proud of, that type of thing.”  Id.  The Individual then admitted that he had 
deliberately attempted to mislead DOE by minimizing his illegal drug use.  Id. at 87.  The 
Individual further admitted that he had deliberately omitted his hallucinogenic mushroom use 
from the QNSP in order to maximize his chances of obtaining a DOE security clearance.  Id. at 
88.   
 
On the basis of the foregoing, the LSO concluded that the Individual had used marijuana and 
hallucinogenic mushrooms and then provided false information concerning his drug use to the 
LSO in the QNSP.  An administrative review proceeding was initiated.  See 10 C.F.R. ' 710.9. 
The LSO then issued a letter notifying the Individual that it possessed information that raised a 
substantial doubt concerning his eligibility for access authorization (the Notification Letter). The 
Notification Letter specifies derogatory information described in 10 C.F.R. ' 710.8(f).5   
 
The Individual filed a Request for a Hearing with the LSO.  The Request for a Hearing was 
accompanied by a sworn affidavit in which the Individual stated that the information provided by 
the Individual during the PSI was “basically correct.”  Individual’s Affidavit at 1.   The LSO 
forwarded the Request for Hearing to the Office of Hearings and Appeals (OHA) and the OHA 
Director appointed me as Hearing Officer.  At the hearing, the LSO presented no witnesses.  The 
Individual presented eight witnesses and testified on his own behalf.  See Transcript of Hearing, 
Case No. TSO-0580 (hereinafter cited as ATr.@).  The LSO submitted eight exhibits, marked as 
Exhibits 1 through 8, while the Individual submitted six exhibits.6  

                                                 
5  The Notification Letter alleges solely that the Individual has A[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral statements 
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization, or proceedings conducted pursuant to Sec. 710.20 through Sec. 710.31.@  10 C.F.R. ' 710.8(f).   
 
6  The Individual submitted a transcript of his college grades, three written character references, a report prepared by 
a Clinical Psychologist who had examined the Individual and a copy of a portion of the PSI transcript.   
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II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  ANALYSIS 
 
The Individual submitted a QNSP on September 20, 2006.  In this QNSP the Individual indicated 
that he had only used marijuana on one occasion since he turned 16.  During a PSI conducted on 
August 16, 2007, the Individual admitted that he “should have put, probably at least another 
couple [of marijuana uses] in [the QNSP].”  Exhibit 7 at 86.  The Individual also admitted that he 
had omitted his use of hallucinogenic mushrooms from the QNSP.  The Individual further 
admitted that he had deliberately omitted the full extent of his marijuana use as well as his 
hallucinogenic mushroom use from the QNSP in order to maximize his chances of obtaining a 
DOE security clearance.  Id. at 87-88.  Accordingly, the LSO properly invoked Criterion F for 
this allegation.   
         
False statements and intentional omissions by an individual in the course of an official inquiry 
regarding a determination of eligibility for DOE access authorization raise serious issues of 
honesty, reliability, and trustworthiness.  The DOE security program is based on trust, and when 
a security clearance holder breaches that trust, it is difficult to determine to what extent the 
individual can be trusted again in the future.  See, e.g., Personnel Security Hearing, Case No. 
VSO-028), 27 DOE & 82,821 at 85,915 (1999), affirmed, 27 DOE & 83,030 (2000) (terminated 
by OSA, 2000); Personnel Security Hearing, Case No. VSO-0013, 25 DOE & 82,752 at 85,515 
(1995), affirmed (OSA, 1995).  
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing, 
Case No. VSO-0244, 27 DOE ¶ 82,797, affirmed (OSA, 1999); Personnel Security Hearing, 
Case No. VSO-0154, 26 DOE ¶ 82,794 (1997), affirmed, Personnel Security Review, Case No. 
VSA-0154, 27 DOE ¶ 83,008 affirmed (OSA, 1998).  In the end, like all Hearing Officers, I must 
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exercise my common sense judgment in determining whether an individual’s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c). Therefore, I must consider whether the Individual has submitted sufficient evidence 
of mitigation to resolve the security concerns raised by his falsification.   
 
At the hearing, the Individual testified that he was completely honest about his marijuana use in 
his QNSP.  Tr. at 109.  The Individual repeatedly testified that he has only used marijuana once 
since he turned sixteen.  Id. at 109, 114, 117.  The Individual further testified that he had been 
confused during the PSI and had therefore incorrectly admitted using marijuana more than once 
since he turned sixteen.  Id. at 95-96.  The Individual testified that the Personnel Security 
Specialist who conducted the PSI incorrectly indicated that he had to list each use of marijuana 
in the previous ten years (instead of the shorter of seven years or since he had turned sixteen).  
Id. at 100-101, 110-111.  This confusion, the Individual testified, caused him to incorrectly state 
that he had used marijuana more than once since he turned sixteen.  Id. at 112.  The Individual 
testified that “he wasn’t thinking clearly” when he provided this answer. Id.  The Individual 
further testified that he “was just trying to give [the interviewer] an answer that she kind of 
wanted or something.”  Id. at 114.  The Individual further testified that his intentional provision 
of false information was “something that has been very out of character for me” and that his 
actions were “stupid.”  Id. at 122.     
 
In a number of decisions, DOE Hearing Officers have considered the implications of 
falsifications.  The factors considered in these cases include the following: whether the 
individual came forward voluntarily to renounce his falsifications, compare Personnel Security 
Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA, 1996) (voluntary 
disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327, 28 DOE 
¶ 83,005 (2000), affirmed (OSA, 2000) (falsification discovered by DOE security); the length of 
time the falsehood was maintained; whether a pattern of falsification is evident; and the amount 
of time that has transpired since the individual’s admission. See Case No. VSO-0327 (less than a 
year of truthfulness insufficient to overcome long history of misstating professional credentials).  
See also Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months 
since last falsification not sufficient evidence of reformation from falsifying by denying drug 
use); Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (2000), affirmed 
(OSA, 2000). 
 
In other cases, Hearing Officers have stated that a subsequent pattern of responsible behavior is 
of vital importance to mitigating security concerns arising from irresponsible behavior such as 
lying.  See, e.g., Personnel Security Hearing, Case No. TSO-0394, 29 DOE ¶ 82, 984 (2006) (six 
months of honest behavior not sufficient to mitigate dishonesty that spanned for nine months 
when Individual’s admission of previous dishonesty occurred in response to a DOE 
Psychiatrist’s suggestion that he might have her tested for drug use); Personnel Security 
Hearing, Case No. TSO-0316 (finding that the Individual had failed to establish a pattern of 
honest behavior); Personnel Security Hearing, Case No. TSO-0302, 29 DOE ¶ 82, 968 (2006) 
(10 months of honest behavior not sufficient to mitigate falsehood that spanned 16 years); 
Personnel Security Hearing, Case No. VSO-0555, (seven months of honest behavior not 
sufficient to mitigate dishonesty that spanned for six years when disclosure of falsifications was 
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not voluntary); Personnel Security Hearing, Case No. VSO-0448, 28 DOE ¶ 82,816 (2001) 
affirmed (OSA, 2001) (11-month period not sufficient to mitigate four-year period of deception); 
Personnel Security Hearing, Case No. VSO-0440, 28 DOE ¶ 82,816 (2001) affirmed (OSA, 
2001) (18 months of responsible, honest behavior sufficient evidence of reformation from 
dishonesty that spanned six months in duration), Personnel Security Hearing, Case No. VSO-
0384 (2001) (six months of honest behavior not sufficient to mitigate dishonesty that spanned for 
nine months when disclosure of falsifications was not complete); (Personnel Security Hearing, 
Case No. VSO-0289, 27 DOE ¶ 82,823 (1999), affirmed, Personnel Security Review, 27 DOE 
¶ 83,025 (2000) affirmed (OSA, 2000) (19-month period not sufficient to mitigate lying on 
security form after a 12-year period of concealment of violations of the DOE Drug Certification).   
 
Turning to the present case, I find that the Individual has not established a pattern of responsible 
behavior.  Before I could consider whether the Individual has established a pattern of responsible 
behavior, I would need to be convinced that the Individual is currently being completely candid 
with me and the LSO.  Throughout the present proceeding, the Individual has presented 
conflicting accounts of his provision of false, misleading or intentionally incomplete information 
to the LSO.   
 
The Individual omitted mentioning his hallucinogenic mushroom use from his QNSP and from 
his interview with an OPM investigator.  The Individual subsequently admitted his omissions at 
the PSI, where he further admitted he had deliberately omitted his hallucinogenic mushroom use 
from the QNSP in order to maximize his chances of obtaining a DOE security clearance.  Exhibit 
7 at 88.  At the hearing, the Individual provided a conflicting account: he testified that he was 
confused about whether or not he was required to list his hallucinogenic mushroom use in the 
QNSP and that he was not trying to “manipulate the system” by omitting it from the .  Id. at 105-
107.  The Individual also admitted, at the hearing, that he should not have omitted QNSP his 
hallucinogenic mushroom use from the QNSP.  Tr. at 94-95, 105-107.   
 
Moreover, the Individual’s contention that he has only used marijuana on one occasion since his 
sixteenth birthday (and therefore did not falsify the extent of his relevant drug use on his QNSP) 
is not convincing.  While the transcript of the PSI does indicate that the Individual may well have 
been provided confusing information about the time period covered by the QNSP, it also 
contains his clear admission during the PSI that he under-reported the extent of his marijuana 
that occurred after he turned sixteen. Moreover, the record indicates that the Individual 
underwent an evaluation conducted by a Clinical Psychologist on February 11, 2007.  The 
Clinical Psychologist did not testify at the hearing, but a four-page report prepared by the 
Clinical Psychologist was submitted by the Individual into the record.  The Clinical 
Psychologist’s Report states that the Individual made the following statement during her 
examination of him:  “I made a mistake about not disclosing the mushrooms.  I could have 
disclosed more about marijuana.  I saw the opportunity for the rest of my life and I didn’t want 
my past to ruin it.”7 Clinical Psychologist’s Report at 3.  This evidence leads me to conclude that 

                                                 
7  The Clinical Psychologist’s Report further quotes the Individual as stating:   
 

I’m glad I know [illegal drug use] is not for me, but I thought this is a great opportunity.  I don’t 
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the Individual was not being candid when he repeatedly testified at the hearing that he only used 
marijuana on one occasion since he turned sixteen.  Since I am not convinced that the Individual 
was completely candid, I cannot find that he has resolved the security concerns raised under 
Criterion F. 
 
I reach this conclusion in spite of the testimony of several witnesses who testified that the 
Individual is an honest and good person, his mother’s testimony that he is a good son, his best 
friend’s testimony that he is a steadfast and loyal friend as well as “a man of integrity,” and his 
supervisors’ testimony that he is a good employee.  (Tr. at 13-16, 21-24, 34-41, 44-46, 49, 57-60, 
67-68, 74-77, 84, 141-144, 149-156).  The Individual’s youth may have been a factor in his 
decision to provide false or misleading information to the LSO.  The Individual was only 22 
years old at the time of the hearing and had yet to complete college.  Nevertheless, since the 
Individual has not convinced me that his testimony at the hearing was completely candid, he has 
not resolved the security concerns arising under Criterion F.         
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criterion F.  The 
Individual has not mitigated the security concerns raised under this criterion.  I therefore find that 
the Individual has not demonstrated that granting his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, it is 
my opinion that the Individual's access authorization should not be granted.  The Individual may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
' 710.28. 
 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 27, 2008 
 
 
 
 

                                                                                                                                                             
want something from my past to get in the way of my future.  They won’t give me a job if they 
know some of the things I did and they wouldn’t let me handle some of this stuff. I must look the 
best I can.  

 
Clinical Psychologist’s Report at 2.       



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be restored.

I. Background 

The individual has held a DOE security clearance for 20 years.  In August 2006, the individual was

arrested and charged with Driving Under the Influence (DUI).  He reported this arrest to DOE

Security.  This revelation prompted the Local Security Office (LSO) to conduct a personnel security

interview (PSI) with the individual in November 2006.  During the PSI, the individual stated that he

would never drink and drive again.  However, in April 2007, the individual was arrested and charged

with another DUI.  After this DUI, the LSO referred the individual to a DOE psychiatrist for a

forensic psychiatric examination.  The DOE psychiatrist examined the individual in June 2007 and

memorialized his findings in a report (Psychiatric Report or Exhibit (Ex.) 3).  In the Psychiatric

Report, the DOE psychiatrist first opined that the individual meets the diagnostic criteria for Alcohol

Abuse as set forth in the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text

Revised (DSM-IV-TR).  Ex. 3 at 9.  The DOE psychiatrist next opined that this mental condition is

an illness which causes, or may cause, a significant defect in the individual’s judgment or reliability.

Id. at 10.  At the time of the 2007 examination, the DOE psychiatrist did not believe that the

individual was either rehabilitated or reformed from his Alcohol Abuse.  Id. at 9.  

In October 2007, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).  

information fell within the purview of two potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (h) and (j) (hereinafter referred to as Criteria H and J,

respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist.  The individual called five witnesses,

including his treating psychologist, his Human Reliability Program (HRP) staff psychologist, his

Alcoholics Anonymous (AA) sponsor, his supervisor and a friend.  He also testified on his own

behalf.  The DOE and the individual submitted a number of written exhibits prior to and during the

hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

it they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.
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3/  The DOE psychiatrist also determined that the individual has been a user of alcohol habitually to excess.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concern at Issue

As stated above, the LSO cites two criteria as bases for suspending the individual’s security

clearance, Criteria H and J.  To support Criterion H, the LSO relies on the DOE psychiatrist’s

opinion that the individual suffers from Alcohol Abuse, a mental condition, which causes, or may

cause, a defect in the individual’s judgment or reliability.  The LSO also relies on the DOE

psychiatrist’s opinion to support Criterion J in this case, and the following information: (1) in August

2006 and in April 2007, the individual was arrested and charged with DUI; (2) two other

psychologists (in addition to the DOE psychiatrist) diagnosed the individual as suffering from

Alcohol Abuse and Alcohol Dependence; (3) during a PSI in November 2006, the individual stated

that he would never drink and drive again but, despite his stated intent, the individual was arrested

and charged with DUI in April 2007; and (4) the individual’s wife and primary care physician

expressed concern regarding his alcohol use.    3/

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The

security concerns associated with Criteria H and J are as follows.  First, a mental condition such as

Alcohol Abuse can impair a person’s judgment, reliability and trustworthiness.  See Guideline I of

the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information

issued on December 29, 2005, by the Assistant to the President for National Security Affairs, The

White House.  Second, the excessive consumption of alcohol itself is a security concern because that

behavior can lead to the exercise of questionable judgment and the failure to control impulses, which

in turn can raise questions about a person’s reliability and trustworthiness.  See id. at Guideline G.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual did not consume alcohol until the age

of 28.  Prior to that time, he was involved in sports and was not interested in alcohol or drugs.  The

individual married early and divorced his first wife around the age of 28.  Soon after his divorce, the

individual moved in with a co-worker who drank alcohol. Transcript of Hearing (Tr.) at 69.  The

individual reported that he began to drink as well, consuming a 12-ounce wine cooler about once a

month.  However, the individual’s father passed away around this same time period and the

individual began to drink more to cope with his grief.  His consumption increased from age 28 to



- 4 -

4/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

age 41, when he typically consumed two to three 12-ounce beers or one glass of wine on a Saturday

while watching sports.  In addition, the individual has suffered from depression for a number of

years, undergoing psychotherapy and antidepressant therapy with a clinical psychologist since 2004.

In August 2006, the individual was arrested for DUI.  During the course of dining at a restaurant with

a friend, the individual consumed about three Long Island Teas (alcoholic beverages) over a period

of an hour.  After attending a concert, the individual consumed two more Long Island Teas.  Later

that evening, the individual drove his friend home.  As the individual was returning to his home, he

was pulled over by a policeman for weaving.  The police officer administered several field sobriety

tests, which the individual failed.  The individual was subsequently detained in jail for a brief period.

He pled guilty to the DUI charge and paid $930 in court costs and fines.  The individual described

this DUI arrest as “terribly embarrassing” and stated that he was disappointed and angry with

himself.  Tr. at 69.  

In April 2007, the individual was arrested and charged with a second DUI.  On this occasion, the

individual was at a concert where he drank four shot bottles of vodka over a period of  three to three-

and-a-half hours.  He drove his vehicle and was subsequently pulled over by a police officer for

weaving.  After the individual refused to take a sobriety test, the police officer arrested him for DUI.

The individual sought professional help after his second DUI.  Upon the advice of the HRP

psychologist, he entered a 30-day inpatient treatment program.  After completing this program, the

individual entered an eight-week intensive outpatient treatment program (IOP).  Three days prior to

completing the IOP, the individual had a relapse.  He attributed his relapse to depression regarding

unresolved issues with his mother.  After the individual’s relapse, he returned to treatment and

successfully completed the IOP.

        

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  4/ After due deliberation, I have determined that the individual’s

access authorization should not be restored.  I cannot find that restoring the individual’s DOE

security clearance will not endanger the common defense and security and is clearly consistent with

the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this

decision are discussed below.
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A. The Diagnosis of Alcohol Abuse

The individual did not dispute that he suffers from Alcohol Abuse under the criteria set forth in

DSM-IV-TR.  The pivotal question before me is whether the individual has presented convincing

evidence that he is adequately reformed or rehabilitated from his Alcohol Abuse.

B. Rehabilitation and Reformation from Alcohol Abuse

1. The Individual’s Testimony

At the hearing, the individual testified that he has not consumed alcohol since August 2007.  He

testified that he was very embarrassed by his first DUI, but that his second DUI was a “real wake-up”

call.  Tr. at 71.  It was at this time that the individual recognized that he has a significant problem

with alcohol.  He testified that he knew he needed help and therefore he sought treatment advice

from the HRP psychologist.  Id.  The individual further testified that he completed a 30-day inpatient

treatment in May 2007, followed by an eight-week IOP.  Id. at 75.  He acknowledged that he suffered

a relapse three days from the end of the IOP, but testified that he extended his IOP for another eight

weeks, realizing that he still needed treatment.  Id. at 76.  The individual explained that, during the

course of his IOP, he discussed the unresolved issues he had with his family, particularly his mother.

He further explained that these discussions made him angry and upset, which contributed to his

relapse.  Id.  He testified that since his treatment, he feels happy and fulfilled.  Id. at 77.  The

individual testified that he now volunteers for the treatment program.  He added that he finds it

fulfilling to help others who are also dealing with alcohol problems.  Id. 

At the hearing, the individual also testified that he attends Alcoholics Anonymous (AA) about four

times a week.  Tr. at 78.  He explained that, as a part of AA, he is encouraged to do community

service.  Id.   The individual testified that he participates in a prison ministry.  Id. at 79.  He further

explained that he is currently working the 12 steps of AA.  The individual testified that he recently

learned that his sister has cancer, but that he did not turn to drinking after receiving the news.  Id.

at 83.  In order to deal with life stressors, the individual testified that he attends aftercare group

meetings in addition to AA.  Id. at 90.  He also testified that his wife has been a “huge support” for

him.  Id.  at 83.  He concluded his testimony by stating his intention to never drink again.  Id.

2. The AA Sponsor’s Testimony

The individual’s AA sponsor testified that he has been sponsoring the individual for about four

months.   Tr. at 36.  He stated that he meets with the individual two or three times a week, and that

they talk on the phone once a week.  Id.  According to the AA sponsor, he is currently working

through the 12 steps of AA with the individual.  Id.  The AA sponsor opined that the individual is

an honest person who is “sincerely trying to work the program . . . . and trying to stay sober.”  Id. at

38.  The AA sponsor further opined that the individual is in an early stage of the recovery process,

noting that the individual has been sober for about six months.  Id. at 41.  
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3. The Testimony of a Supervisor and a Friend

The individual’s supervisor testified that the individual has worked for him for the past few years.

Tr. at 49.  He described the individual as a dependable and honest person with good judgment.  Id.

The supervisor further testified that the individual has never come to work under the influence of

alcohol.  Id. at 50.  

The individual’s friend testified that she has known the individual for many years.  She testified that

she also participates in AA and attends meetings with the individual, usually one meeting together

a week and a couple of meetings on the weekends.  Tr. at 53-54.  The friend further testified that,

based on her observations of the individual, she believes the individual is serious about his sobriety

and is “living the program.”  Id.  She testified that the individual has addressed the underlying

problems related to his depression.  Id. at 54.  The friend explained that AA is a life-long program

and that she considers herself a part of the individual’s support system.  Id.  She stated that she

would notice if the individual began drinking again.  Id.  The friend also testified that she has noticed

a positive change in the individual since he has been working the AA program.  Id. at 58.  

4. Testimony of the Individual’s Treating Psychologist

The individual’s treating psychologist is a licensed clinical psychologist who has had a professional

relationship with the individual since June 2004.  The treating psychologist testified that the

individual sought treatment for depression in 2004.   Tr. at 10.  He explained that the individual was

quick to be tearful, had a fragile, brittle mood and showed evidence of low self-esteem.  Id.  The

treating psychologist has seen the individual for three courses of treatment: four times from June

2004 through August 2004, 28 times from July 2006 through June 2007, once in August 2007, and

one time a week before the hearing.  Id.  He testified that the individual has made a marked

improvement with his depression, noting that the individual has addressed some of his marital and

family issues.  Id. at 11.  

Although the focus of the individual’s treatment was the depression, the treating psychologist

testified that the individual’s alcohol concerns were discussed as well.  Id.  Specifically, the treating

psychologist stated that the individual’s alcohol problem and his jail experiences “were quite

traumatic in terms of depressed mood.”  Id. at 12.  He testified that he did not see the individual’s

depressive issues as substantially underlying his drinking problem.  Id. at 14.  However, the treating

psychologist explained that the individual’s long-term issues and low self-esteem “probably on

occasion resulted in the excessive use of alcohol.”  Id.  He further testified that, after the individual’s

first DUI, he discussed the option of a more intensive treatment for the individual as well as total

abstinence from alcohol.  Id. at 14, 23.  When asked whether he formed an opinion about the

individual’s prognosis for dealing with alcohol, the treating psychologist testified that the individual

has an overall positive prognosis, although it would be slightly guarded because of the individual’s

two DUIs.  Id. at 13.  He added that the individual has “a very substantial and invested [support]

network” and that the individual is enthusiastic about his treatment, both of which bode well for the

individual’s future. Id.           
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5. The Testimony of the HRP Psychologist

The HRP  psychologist is responsible for conducting yearly psychological evaluations for employees

in the HRP, a specialized security program.  She also provides consultation for employees when

various problems arise.  The HRP psychologist testified that she met with the individual on several

occasions beginning in July 2006, before the individual’s first DUI.  Tr. at 107.  She testified that

she talked with the individual at length about his depression.  Id.  She further testified that the

individual sought advice from her in May 2007, after his second DUI.  Id. at 108.  Because she does

not actually treat patients, the psychologist explained that she discussed treatment options with the

individual.  Id.  She testified that the individual was taken out of the HRP because he was going into

an inpatient program.  Id. at 109. Just about a week before he was discharged from the inpatient

program and scheduled to return to work, the psychologist testified that the individual called her and

told her about his relapse.  Id. at 110.  She testified that the individual voluntarily determined that

he would go back into treatment for another eight weeks. Id.  

The psychologist opined that the individual’s depression and his alcohol problem “are more tightly

intertwined” than the treating psychologist believes.  Id.  She noted that, based on her conversations

with the individual, the individual has probably been suffering from depression since he was a

teenager.  Id. at 111.  The psychologist further noted that depression is much harder to address if one

is prone to alcohol, and drinking makes depression worse.  Id.  She testified that the individual’s

relapse “was in a way a good thing because [the individual] had so much to do in that treatment over

the summer with alcohol . . . and I think what happened was he had a lot of leftovers [issues] in

terms of the depression.”  Id. at 112.  She added that the individual’s relapse had made his recovery

“more secure because of the timing and his immediate willingness and request to stay in treatment.”

Id.  

In terms of the individual’s prognosis, the psychologist testified that the individual is doing very

well.  Id.  She noted that the fact that the individual dealt with his sister’s cancer diagnosis without

drinking is a positive sign.  Id.  The psychologist further testified that, although she believes the

individual has a great prognosis, she believes the first year of sobriety is the most important year.

Id. at 113.  She concluded that the she would feel better giving the individual a good prognosis after

one year.  Id.  The psychologist testified that the one year would be marked as starting after the

individual’s relapse in August 2007.  Id.  at 114.  

6.  The DOE Psychiatrist’s Testimony and Report

The DOE psychiatrist stated in his Psychiatric Report that the individual could not be considered

adequately rehabilitated until he had completed at least 12 months of monitored and sustained

interventions.  Ex. 3 at 9.  He stated that these interventions may include regular follow-up with the

HRP psychologist, participation in AA with a sponsor at least twice a week for a year, total

abstinence from alcohol, involvement with psychotherapeutic counseling if recommended by his

treating psychologist, compliance with psychiatric medication therapy, and participation in an

aftercare treatment program.  Id.  After listening to the testimony of all the witnesses in the case, the

DOE psychiatrist concluded that, although he was impressed by the individual’s recovery efforts,
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the individual still does not show adequate evidence of rehabilitation and reformation primarily

because there has been insufficient time.  Id.  at 128.  The DOE psychiatrist further concluded that

it has only been six months since the individual’s last relapse.  He further stated that the individual

has a complex condition, with a dual diagnosis of depression and alcohol abuse increasing his

relapse risk.  Id.  The DOE psychiatrist agreed with the HRP psychologist’s opinion that the

individual’s relapse was a “mixed blessing” in that the individual has learned and grown a great deal

from it. Id. at 135.  He reiterated that the individual’s risk of relapse is reduced after the individual

has abstained from alcohol for a minimum of one year.  Id. at 136.  Finally, the DOE psychiatrist

opined that the one year marker to be considered rehabilitated should begin from August 2007, after

the individual’s relapse.  Id. at 134.       

     

7. Hearing Officer’s Evaluation

In the administrative process, it is the Hearing Officer who has the responsibility for assessing

whether an individual with alcohol problems has presented sufficient evidence of rehabilitation or

reformation.  See 10 C.F.R. § 710.27.  Hearing Officers properly give deference to the expert

opinions of psychiatrists and other mental health professionals regarding rehabilitation and

reformation.  See  Personnel Security Hearing (Case No. TSO-0215),

http://oha.doe.gov/cases/security/tso0215.pdf.  Personnel Security Hearing (Case No. TSO-0466).

http://oha.doe.gov/cases/security/tso0466.pdf .  Moreover, it is my responsibility as Hearing Officer

to ascertain whether the factual basis underlying the psychiatric diagnosis is accurate, and whether

the diagnosis provides sufficient grounds, given all the other information in the record, for the denial

of a security clearance.  See, e.g., Personnel Security Hearing (Case No. VSO-0068), 25 DOE

¶ 82,804 (1996).  On the basis of that evaluation, I find that the diagnosis made in the present case

has a proper factual basis.  I am further persuaded from the testimony of the DOE psychiatrist that

the individual is not yet rehabilitated or reformed.

Regarding rehabilitation and reformation, I gave considerable weight to the opinion of the DOE

psychiatrist who opined that the individual needed alcohol treatment and at least twelve months of

sobriety in order to achieve rehabilitation and reformation.  Moreover, from a common-sense

perspective, the following factors militate against restoring the individual’s access authorization.

Although the individual has taken positive steps toward rehabilitation, including AA, community

service and aftercare treatment, it is clear that the individual is only in the early stages of recovery

and is in need of further treatment to accomplish rehabilitation and reformation.  As mentioned

earlier, it has only been six months since the individual’s last relapse.  I am also persuaded by the

evidence and testimony in the record that the individual’s depression has significantly influenced his

alcohol problems.  Finally, I agree with the opinion of the DOE Psychiatrist that a minimum of one

year of treatment, with maintenance of sobriety, is the minimum standard needed in this case in order

to demonstrate adequate evidence of rehabilitation or reformation.  The record clearly supports the
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5/  Five days after the hearing, in February 2008, the individual was arrested for DWI after being pulled over by

police and failing Field Sobriety and Breathalyzer tests.  See DOE Incident Report.  According to the DOE Incident

Report which was received by OHA on March 11, 2008, the individual had received bad news concerning his sister who

had been previously diagnosed with cancer.  It is not known what the final disposition of this arrest is.  Although

information in the Incident Report supports my findings regarding the individual’s rehabilitation and reformation, this

information was not relied upon in reaching my decision since it was not addressed on the record at the hearing. 

DOE psychiatrist’s judgment and conclusion.   5/  Based on these reasons, I must find that the

individual has not yet mitigated the security concerns associated with his use of alcohol. 

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H and J.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I have found that

the individual has not brought forth convincing evidence to mitigate the security concerns associated

with both criteria at issue.  I am therefore unable to find that restoring the individual’s access

authorization would not endanger the common defense and security and would be consistent with

the national interest.  Accordingly, I find that the individual’s access authorization should not be

restored at this time.  The individual may seek review of this Decision by an Appeal Panel under the

regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: June 5, 2008         



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s.  
                                                                April 25, 2008 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  December 5, 2007 
 
Case Number:  TSO-0582 
 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter “the Individual”) for 
access authorization.  This decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s application for access authorization 
should be granted.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization request should be denied.   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, favorable and unfavorable.   
10 C.F.R. § 710.7(a). 
 

II. BACKGROUND 
 
The Individual is an employee of a DOE contractor. In 2006, his employer requested that the 
Individual be granted a security clearance. As part of the Local Security Office (LSO) 
investigation, the Individual  completed and submitted an electronic Questionnaire for National 
Security Positions (QNSP) in October 2006.  Prompted in part by the answers the Individual 
provided in the QNSP, the LSO conducted a Personnel Security Interview with the Individual in 
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May 2007. As a result of its investigation, the LSO discovered that the Individual had been 
diagnosed as suffering from a mental illness, Bipolar Disorder, and had bouts of excessive use of 
alcohol. Additionally, the Individual admitted in his QNSP that he had used hashish and 
marijuana at various times during his life.  
 
Given these findings, the LSO referred the Individual to a DOE-contractor Psychiatrist (DOE 
Psychiatrist). The DOE Psychiatrist conducted a two-and-one-half hour examination of the 
Individual. In her August 2007 report (Report), the DOE Psychiatrist found that the Individual 
suffers from “Bipolar Disorder, Type I, most recent episode manic” and that this illness could 
cause a significant defect in judgment and reliability. Additionally, the DOE Psychiatrist found 
that the Individual suffered from “Alcohol Dependence, in early full remission” and “Cannabis 
Dependence, in sustained full remission” and that either illness could cause a significant defect 
in judgment and reliability.  
  
In October 2007, the LSO informed the Individual in a Notification Letter that the diagnoses of 
Bipolar Disorder, Alcohol Dependence and Cannabis Dependence referenced in DOE 
Psychiatrist’s Report constituted derogatory information that created a substantial doubt as to his 
eligibility for an access authorization under 10 C.F.R. § 710.8(h) (Criterion H).  Additionally, the 
diagnosis of Alcohol Dependence along with the Individual’s admissions in the PSI, as to his 
prior misuse of alcohol constituted derogatory information under 10 C.F.R. § 710.8(j) (Criterion 
J). Lastly, the Individual’s use and purchase of illegal drugs raised concerns under 
10 C.F.R. § 710.8(k) (Criterion K).1 October 2007 Letter from Manager, Personnel Security 
Division, to Individual (Notification Letter).  
 
I held a hearing in this matter.  At the hearing, DOE presented one witness, the DOE 
Psychiatrist. The Individual offered his own testimony.  The DOE submitted 11 exhibits (Exs. 1-
11) for the record. The Individual submitted one exhibit (Ind. Ex. A).2  

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
 
 
 
                                                 
1 Criterion H refers to derogatory information that indicates that an individual has “[a]n illness or mental condition 
of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a 
significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J refers to information that an 
individual has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 
Criterion K refers to information indicating that an individual has “[t]rafficked in, sold, transferred, possessed, used, 
or experimented with a drug or other substance listed in the Schedule of Controlled Substances . . . (such as 
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.).” 10 C.F.R § 710.8(k).  
 
2 At the closing of the hearing, I held the record open in this matter to offer the Individual the opportunity to submit 
information or testimony from the psychiatrist currently treating his Bipolar Disorder (Treating Psychiatrist) as well 
as testimony from his wife. The Individual submitted a written report from the Treating Psychiatrist on March 17, 
2008. I closed the record in this case on that date. 
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 A. Alcohol Use 
 
The Individual first started to consume alcohol at age 16. Ex. 6 at 12. At age 18, the Individual 
would consume alcohol on a nightly basis. Ex. 6 at 12; Ex. 11 at 108. After a year of daily 
consumption of alcohol, the Individual, then at age 19, decided to stop consuming alcohol, 
motivated in part by a fear that he was becoming an alcoholic. Ex. 5 at 12; Ex. 11 at 106; Ex. 6 at 
12. In 1986, at age 23, the Individual began to consume alcohol again. Until 1991, the Individual 
would consume enough alcohol to become intoxicated a couple of times a month and on 
occasion would consume as much as 20 containers of beers during a day. Ex. 11 at 107; Ex. 6 at 
12. During this period, the Individual experienced hangovers. Ex. 11 at 107. In 1991, the 
Individual’s alcohol consumption began to decrease. From 1991 to 1999, the Individual was 
intoxicated three times. Ex. 11 at 110. In the period 1999 to 2000, the Individual became 
intoxicated on a dozen occasions. Ex. 11 at 111.  After 2000, the Individual’s consumption of 
alcohol again decreased. The last time the Individual became intoxicated was in 2003. In the first 
half of 2006, the Individual would consume two alcoholic drinks approximately twice a week. 
Ex. 6 at 12. Between July 2006 and February 2007, the Individual consumed a total of three 
alcoholic drinks. Ex. 6 at 12. The Individual’s last consumption of alcohol occurred in February 
2007. His decision to cease using alcohol was motivated by a severe headache that the Individual 
experienced from the interaction of the wine and a medication he was taking for treatment of his 
Bipolar Disorder. Ex. 11 at 112-13; Ex. 6 at 12. 
 
The Individual was evaluated by the DOE Psychiatrist in May 2007. In her Report, the DOE 
Psychiatrist diagnosed the Individual as suffering from “Alcohol Dependence, in sustained full 
remission.” Ex. 6 at 25.  Using the criteria contained in the Diagnostic and Statistical Manual of 
Mental Disorders, 4th edition – Text Revision (DSM-IV-TR), the DOE Psychiatrist found that 
the Individual had met the following criteria for Alcohol Dependence at various times in his life: 

 
DSM-IV Criterion No.3 Period When Criterion was Met 

1 1979-1982 
4 1986-2006 
5 1981-1982 
6 1979-1988 
7 2004-February 2007 

 
Ex. 6 at 20. 
 
The DOE Psychiatrist’s Report stated that with regard to Criterion 1, the Individual admitted 
during her examination that he had developed a tolerance to alcohol during the period where he 
was consuming alcohol heavily when he was younger. Ex. 6 at 13, 18.  The Individual’s early 
attempt to stop consuming alcohol at age 19 and subsequent resumption of alcohol consumption 

                                                 
3 The relevant DSM-IV-TR criteria are the following: (1) tolerance for alcohol, (4) persistent desire to cut down or 
control alcohol use, (5) a great deal of time was spent in activities necessary to obtain alcohol, (6) important social, 
occupational, or recreational activities are given up or reduced because of alcohol use, and (7) alcohol use is 
continued despite knowledge of having a persistent or recurrent physical or psychological problem that is likely to 
have been caused or exacerbated by alcohol. Ex. 6 at 19. For a diagnosis of alcohol dependence to be made under 
the DSM-IV-TR criteria, three or more of the criteria must be met in the same 12-month period. Ex. 6 at 18. 
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at age 23, along with bouts of intoxication thereafter were cited as evidence that he met Criterion 
4. Ex. 6 at 18-19.  The DOE Psychiatrist also cited the Individual’s history of being “stoned” 
daily from marijuana from age 18 through age 25, along with his admission that he used 
marijuana and alcohol together, to support her conclusion that he met Criterion 5 in 1981 and 
1982. Ex. 6 at 19. The Individual met Criterion 6, in the DOE Psychiatrist’s opinion, because he 
admitted in her examination that he “alienated everyone while he was in school before college” 
and that he missed family time as a result of his alcohol and marijuana usage. Ex. 6 at 19.  With 
regard to Criterion 7, the DOE Psychiatrist noted that the Individual “could not deny” that he had 
been warned about consuming alcohol by a family physician and warned about alcohol and 
marijuana use by a psychiatrist between the period 2004 to 2006. Additionally, medical records 
indicated that the Individual realized that his Bipolar Disorder had been worsened by alcohol by 
May 2005. Ex. 6 at 19.    
 
 B. Illegal Drug Use 
 
The Individual’s first use of marijuana occurred at approximately 11 years old when he was in 
the fifth grade.  Ex. 6 at 11. The Individual’s next use of marijuana occurred when he was 15 or 
16 years old, and from that time he used marijuana on a daily basis until age 25. Ex. 6 at 11.  
During this period, the Individual’s consumption rose from “one or two puffs a day” to “10 
joints” of marijuana per day. Ex. 6 at 11. During ages 16 to 18, the Individual experimented with 
mushrooms and hashish. Ex. 6 at 11. In high school, the Individual purchased marijuana and 
hashish. Ex. 11 at 87 and 97. At age 25, the Individual stopped using marijuana because he was a 
father of a three-year old son. Ex. 6 at 11; Ex. 11 at 66-67.  
 
At age 34 (1997), the Individual again began to use marijuana. Ex. 11 at 67. From 1997 to 1999, 
he smoked marijuana on approximately 5 to 10 occasions. Ex. 6 at 11.  In 1999, the Individual 
stopped using marijuana and abstained until 2001. His use of marijuana increased during the 
period 2001 to 2004. Ex. 11 at 68. The Individual estimated that from 2000 to 2006 he used 
marijuana approximately 200 times. Ex. 10 at 28. His last use of marijuana was in July 2006.  
Ex. 11 at 74. He stopped using marijuana in part on advice of a physician who earlier informed 
him that use of marijuana would make control of his Bipolar Disorder more difficult. Ex. 6 at 11.  
 
In her Report, the DOE Psychiatrist found that the Individual met the following DSM-IV-TR 
criteria for Cannabis4 Dependence:  
 
 
 
 
 
 
 
 
 
 
 
                                                 
4 Cannabis is a term that refers to marijuana (cannabis sativa) and other drugs produced from that plant. 
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DSM-IV Criterion No.5 Period When Criterion was Met 
1 1979-1986 
4 1988-2006 
5 1979-1988 
6 1979-1988 
7 2004-July 2006 

 
Ex 6 at 20. 
 
In her Report, the DOE Psychiatrist found that the Individual’s admission that he had 
experienced tolerance with regard to the use of marijuana was sufficient for her to conclude that 
the Individual met Criterion 1 during 1979-1986. As for Criterion 4, the DOE Psychiatrist found 
that the Individual had decided to cease using marijuana when he realized he was “becoming too 
‘stoned’ to attend to his fatherly duties” but that he eventually returned to using marijuana. Ex. 6 
at 19. She also cited the Individual’s admission that, in May 2005, he reported to his physician 
that he felt better when he did not use marijuana. She went on to say in her Report, “[c]ommon 
sense dictates that he planned to stay away from smoking marijuana at that time but yet still used 
marijuana until shortly before 2006.” Ex. 6 at 19. Consequently, she found that the Individual 
had met Criterion 4 from 1997 to 2006. She also found, with regard to Criterion 5, that the 
Individual admitted that he had been “stoned” daily from his high school years to about age 25, 
and thus the Individual met this criterion from 1979 to 1988. Criterion 6 was met by the 
Individual’s admission that he had “alienated everyone” while he was in school (before college) 
and that he was excessively using marijuana and alcohol during the ages of 16 through 25 (1979-
1988). The DOE Psychiatrist deemed that the Individual met Criterion 7 because he could not 
deny that a psychiatrist had warned him about using marijuana; in addition, medical records 
indicated that the Individual realized that marijuana made his Bipolar illness worse. Ex. 6 at 19. 
 
 C. Bipolar Illness 
 
At age 22 or 23, the Individual experienced periods of being “up” and would remain awake for 
as long as three days. Ex. 6 at 10. The Individual experienced depression in 2002 and sought the 
advice of a counselor. Ex. 11 at 9; Ex. 6 at 3.  The counselor referred the Individual to a 
psychiatrist who ultimately diagnosed the Individual as suffering from “Bipolar Disorder, type 
II.” Ex. 6 at 3.  He was then prescribed a number of mood-stabilizing medications. Ex. 6 at 3. 
Upon moving to another city in 2004, the Individual continued treatment with another 
psychiatrist. This psychiatrist’s medical records indicate that the Individual had experienced 
“manic states” and periods of depression. Ex. 7  (7/2004 Initial Exam Report). The Individual 
reported to the new psychiatrist that he was experiencing fatigue and excessive sleeping and that, 
after he had lowered the dose of his medication, he began to have racing speech and thoughts. 

                                                 
5 The relevant DSM-IV-TR criteria are described as the following; (1) tolerance for cannabis, (4) persistent desire to 
cut down or control cannabis use, (5) a great deal of time was spent in activities necessary to obtain cannabis, (6) 
important social, occupational, or recreational activities are given up or reduced because of cannabis use, and (7) 
cannabis use is continued despite knowledge of having a persistent or recurrent physical or psychological problem 
that is likely to have been caused or exacerbated by cannabis. Ex. 6 at 19. For a diagnosis of cannabis dependence to 
be made under the DSM-IV-TR criteria, three or more of the criteria must be met in the same 12-month period. Ex. 
6 at 18. 
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This psychiatrist diagnosed him as suffering from “Bipolar Disorder, mixed” and again 
prescribed mood-stabilizing drugs.  Ex. 7  (Initial Exam Report 7/12/2004). 
 
In January 2006, the Individual entered a hospital because of his concern over having suicidal 
thoughts. Ex. 11 at 22-23; Ex. 7 (Discharge Instructions).  As of the date of the hearing, the 
Individual was regularly visiting his current treating psychiatrist and complying fully with his 
current regime of mood-stabilizing drugs. Since his 2006 hospitalization, the Individual has not 
experienced any problems with his Bipolar Disorder that have prevented him from fulfilling any 
major life or job responsibilities. Transcript of Hearing (Tr.) at 86, 93.  The Individual reported 
in his PSI that he would become a “raging animal” if taken off his medication. Ex. 11 at 22. In 
the three months prior to the date of the hearing, the Individual had periods where he has 
experienced at least one period of increased “irritation” that he believes can be called a manic 
episode. Tr. at 87.   
 
The DOE Psychiatrist examined the Individual in May 2007. The DOE Psychiatrist stated in her 
Report that the Individual acknowledged that he had episodes of “sustained irritability” along 
with other symptoms such as racing thoughts, grandiosity and increased goal directed activity. 
Ex. 6 at 25. She found that the Individual met the DSM-IV-TR criteria for “Manic Episode” and 
“Major Depressive Episode” for nearly every day in a one-week period and that his most recent 
episode of disturbance was manic. Consequently, she diagnosed the Individual as suffering from 
“Bipolar Disorder Type I, most recent episode manic.” Ex. 6 at 25. She also gave her opinion 
that until the Individual had shown “sustained prolonged stability” of his Alcohol and Cannabis 
Dependencies as well as his Bipolar Disorder, she would have to conclude that the Individual 
had a mental illness that could cause a significant defect in judgment and reliability. Ex. 6 at 27.  
                                                                                                                                                                                    

IV.   ANALYSIS 
 
The diagnosis by the DOE Psychiatrist in her Report that the Individual suffers from Bipolar 
Disorder, Alcohol Dependence and Cannabis Dependence provides sufficient evidence upon 
which the LSO could invoke Criteria H and J. The Criterion K derogatory information regarding 
the Individual’s use of marijuana was obtained directly from the Individual and is well 
substantiated in the record. Consequently, the LSO had more than sufficient evidence to support 
invoking this Criterion as well. The potential security concerns raised by intoxication from 
alcohol or marijuana are well known. For example, an individual may reveal classified 
information while intoxicated and may not even be aware of committing a security violation. See 
Personnel Security Hearing (Case No. VSO-0063), 25 DOE ¶ 82,789 (1996).  The security 
concern raised by a diagnosis of Bipolar Disorder is well stated by the DOE Psychiatrist in her 
Report: “[B]ipolar disorder, especially in the presence of manic or mixed episodes, predisposes 
an individual to impulsive behavior and poor judgment caused by inability to control thought 
processes.” Ex. 6 at 27. 
 
The Individual seeks to resolve and mitigate these security concerns by challenging the 
diagnoses of Alcohol and Cannabis Dependence, and by presenting his own evidence that he has 
not used alcohol and marijuana for a significant period of time. He also seeks to establish that his 
Bipolar illness is well in control and, as such, does not present a security concern.  I will first 
consider the Criteria H and J concerns.   
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A. Criteria H and J6 
 

1. Diagnosis of Alcohol and Cannabis Dependence 
 
The Individual challenges the DOE Psychiatrist’s findings with regard to both diagnoses of 
dependence based on the fact that most of the incidents occurred approximately 26 years ago and 
should not be considered valid for that purpose. Tr. at  69-70. This is especially so since the 
QNSP only asks about conduct from 10 years from the date of filling out the form.  Ex. 9 at 4. 
The Individual also challenged some of the factual findings made by the DOE Psychiatrist. He 
denies informing the DOE Psychiatrist that he gave up family time to consume alcohol or that he 
fought frequently with his wife concerning his alcohol consumption. Ex. 9 at 3. He also denies 
being advised to give up alcohol by any medical professional. Ex. 9 at 3. 
 
The Individual also has submitted a written statement from the Treating Psychiatrist. In his 
statement, the Treating Psychiatrist gives the following analysis of the Individual’s use of 
marijuana and alcohol: 
 

Between the ages of 16 and 18 he admits to using alcohol and marijuana, but [the 
Individual] states that he has been free of abusing substances since age 21. He 
occasionally will drink alcohol on the weekends by self report.  He grew up in the 
mining town of  . . . . and his substances use was the result of his self medication. 
I do not see substance abuse or chemical dependency as a major issue.    
  

Ind. Ex. A at 1. The Individual has also offered his own testimony stating that he has not used 
marijuana since July 2006 and has not used alcohol since February 2007. Tr. at 80; Ex. 11 at 76. 
This was motivated by the realization that use of marijuana was interfering with his treatment 
program for Bipolar Disorder. Tr. at 80-81. He currently has no craving for marijuana but admits 
to occasionally wanting a beer on a Friday night. Tr. at 82.  He has not entered into any treatment 
program for alcohol misuse. Tr. at 105. 
 
At the hearing, the Individual admitted to believing he might have been developing a problem 
with alcohol early in his life but did not believe that it was an “existing issue.” Tr. at 85. His 
belief that he did not have an alcohol problem in the past is, in his view, reinforced by the fact 
that he was able to quit consuming alcohol for a period of four years. Tr. at 83-84. He also never 
believed that he had a problem with marijuana, since he believed that he could stop smoking it at 
any time. Tr. at 83. As a result of the testimony he heard at the hearing, the Individual testified 
that he may reconsider whether he needs to receive treatment for an alcohol disorder. Tr. at 105. 
The Individual asserted that he is committed to continuing not using marijuana and alcohol 
because of his desire to maximize the effectiveness of his Bipolar Disorder medication. Tr. at 81, 
104-06. 
 

                                                 
6 Because Criterion H refers to derogatory information indicating that a person has a mental illness that could cause 
a defect in judgment and reliability, both the Individual’s diagnoses of Alcohol Dependence and Cannabis 
Dependence are of concern under Criterion H. The Individual’s diagnosis of Alcohol Dependence is the concern 
under Criterion J, which refers to information relating to the habitual misuse of alcohol or a diagnosis of an alcohol 
abuse or dependence.  
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At the hearing, the DOE Psychiatrist testified as to her findings and the diagnoses contained in 
the Report.  With regard to her diagnoses of alcohol and cannabis dependence, the DOE 
Psychiatrist testified that the Individual’s lack of education and treatment for these disorders, 
along with his failure to internalize the fact that he has a problem with these substances put him 
at increased risk for a relapse. Tr. at 44. According to the DOE Psychiatrist, if the Individual had 
a relapse of his substance dependence disorders, it could negate the effect of his current regime 
of medications for his Bipolar Disorder. Tr. at 45.  
 
After considering all of the evidence presented to me, I cannot conclude that as of this time the 
Individual has mitigated the security concern raised by the diagnoses of Alcohol and Cannabis 
Dependence. The factual discrepancies the Individual alleges are relatively minor and do not 
cause me to doubt the DOE Psychiatrist’s diagnoses.  Nor does the Individual’s challenge to the 
propriety of the DOE Psychiatrist referencing events over 20 years in the past in making her 
diagnoses persuade me that she is incorrect. In this regard, there is no expert testimony in the 
record that indicates that the DOE Psychiatrist’s consideration of such incidents was improper.  I 
found the DOE Psychiatrist’s testimony convincing regarding her diagnoses that the Individual 
concurrently suffers from Alcohol and Cannabis Dependence notwithstanding the Individual’s 
current significant periods of abstinence from alcohol and marijuana. The Individual’s Treating 
Psychiatrist was less convincing on this issue, given the limited information presented regarding 
the Individual’s history of alcohol and marijuana use and lack of a detailed opinion regarding 
whether the Individual has a substance dependence problem. In this regard, because I was unable 
to question the Treating Psychiatrist, I have given his written statement somewhat less weight 
than the expert testimony offered at the hearing.      
 
I find the Individual’s testimony credible on the issue of his current periods of abstinence from 
marijuana and alcohol. My finding on this issue is supported by the DOE Psychiatrist’s 
testimony that she found that the Individual provided candid answers concerning his condition 
during the hearing. Tr. at 116. However, the lack of formal treatment for his substance disorders 
and his limited acceptance of the substance dependence diagnoses lead me to believe that the 
potential risk for relapse is too high at this time.7 Further, a relapse in one of these disorders 
could exacerbate his Bipolar Disorder. See infra.    
 
 
 
 
 
 
 
 
 
                                                 
7 In her Report, the DOE Psychiatrist stated that, to show sufficient evidence of rehabilitation from substance 
dependence, the Individual would have to participate in a program such as Alcoholics Anonymous or Narcotics 
Anonymous for 100 hours with a sponsor (or complete 50 hours in a professionally led substance abuse treatment 
program) and be abstinent from alcohol or illegal drugs for a period of two years. Alternatively, to show reformation 
(in the absence of participating in the treatment programs described above), the Individual would have to abstain 
from alcohol and illegal drugs for a period of three years. Ex. 6 at 26-27. 
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2. Diagnosis of Bipolar Disorder 
 
The Individual does not challenge the DOE Psychiatrist’s diagnosis of Bipolar Disorder.8  
However, the Individual does believe that his sustained ability to successfully manage his 
Bipolar Disorder resolves any security concern arising from this diagnosis.  The Individual 
testified that, in terms of managing his Bipolar Disorder, it is vital for him to maintain a constant 
routine with regard to taking his medication and making decisions. Tr. at 89, 102. Further, the 
Individual asserts that he is “getting better” at contacting the Treating Psychiatrist when his 
symptoms start to increase instead of just waiting for the symptoms to go away. Tr. at 101. When 
the Individual feels that he is entering a manic state, he is very careful to use his wife as a 
“reality check” with regard to any decisions or plans he may make while in that state. Tr. at 90-
91. The Individual also testified that, even when his illness was not well controlled, it never 
prevented him from fulfilling  a major employment-related responsibility. Tr. at 93.  
 
In his written statement, the Treating Psychiatrist diagnosed the Individual as suffering from 
“Rapid-Cycling Bipolar II Disorder.” Ind. Ex. A at 1. He reported that the Individual has not 
engaged in excessive gambling, spending money, nor exhibited risky or foolish behaviors.  The 
Treating Psychiatrist reports that the Individual has not been absent from work “for more than 
two days out of the year” and has been very “cooperative and active” in managing his Bipolar 
Disorder. Ind. Ex. A at 1. The Treating Psychiatrist gave his opinion that the Individual has not 
“exhibited mania that has endangered his work or judgment.” Ind. Ex. A. at 1. 
 
At the hearing, the DOE Psychiatrist testified as to her diagnosis of Bipolar I Disorder and 
confirmed the findings she made in the Report. After listening to the Individual’s testimony, she 
stated that her opinion had not changed regarding the Individual’s condition. Tr. at 116. She 
believed the Individual had provided candid answers about his condition and she was encouraged 
that he expressed a willingness to reconsider his attitude regarding the other diagnoses of 
Alcohol and Cannabis Dependence. Tr. at 116. She also gave her opinion that the Individual 
might also benefit from individual psychotherapy. Tr. at 107-08.   
 
After reviewing all of the evidence the evidence in the record, I find that the Individual has failed 
to resolve the security concerns raised by his Bipolar Disorder. The Individual’s testimony and 
the written statement from the Treating Psychiatrist presents credible evidence that he is able to 
manage this illness. The Individual has significant insight as to the nature of his disorder and the 
importance of his maintaining his medication regime. However, the Individual did have a 
hospitalization for suicidal thoughts as recently as January 2006. While the Individual believes 
he is getting better in this regard, he was candid concerning his ability to get professional help 
when going into a manic phase: “I like to pretend I'm self-sufficient, and ‘pretend’ is a word I 
use on purpose. . . . [s]o I won't call my doctor as frequently as I should . . . .” Tr. at 101. The 

                                                 
8 A number of the psychiatrists who treated the Individual had slightly differing Bipolar Disorder diagnoses, such as 
“Bipolar Disorder, most recent episode mixed” and “Bipolar II Disorder.”  Tr. at 22-23. The DOE Psychiatrist 
diagnosed the Individual as “Bipolar Disorder I” based on the fact that once a person experiences an episode of 
mania, he or she must be diagnosed with Bipolar I Disorder. Tr. at 24-25. However, the Individual’s Treating 
Psychiatrist, in his written statement, diagnosed the Individual with “Rapid Cycling Bipolar II Disorder.” Ind. Ex. A.  
While the criteria of the DSM-IV-TR would support the DOE Psychiatrist’s diagnosis of Bipolar I Disorder, see 
DSM-IV-TR at 382, the difference in the various diagnoses are not material to my decision regarding whether the 
Individual has resolved the security concerns related to the diagnosis of Bipolar Disorder.       
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Individual’s testimony creates some doubt as to his ability to promptly receive professional care 
whenever drifting into a manic state. More importantly, the fact that the Individual’s substance 
dependence issues are not fully resolved presents an increased risk of a relapse of the 
Individual’s Bipolar illness. See Tr. at 45-46 (DOE Psychiatrist testimony that relapse of alcohol 
or marijuana use could “negate the effects” of his Bipolar Disorder medication); Tr. at 49 (DOE 
Psychiatrist testimony that presence of alcohol and cannabis dependence makes prognosis for 
Bipolar Disorder “more risky.”).  I find the DOE Psychiatrist’s testimony on the Individual’s 
condition more persuasive than the Treating Psychiatrist’s written statement, given the somewhat 
limited information provided in the statement. In sum, I cannot find at this time that the 
Individual has sufficiently resolved the concerns raised by the diagnosis of Bipolar Disorder. 
 
  3. Summary of Findings Regarding Criteria H and J Concerns 
 
In the six years since the diagnosis of his Bipolar Disorder, the Individual has made 
commendable efforts in managing his illness. However, I do not believe that he can be 
considered either rehabilitated or reformed from his substance dependence disorders as of the 
date of this opinion. Further, given the unresolved concurrent substance dependence disorders, 
the relatively limited time from his hospitalization in 2006, and the testimony of the DOE 
Psychiatrist, I cannot find that the Individual’s Bipolar Disorder is sufficiently resolved to allow 
a recommendation of granting the Individual a clearance.  Consequently, I find that the 
Individual has not resolved the security concerns under Criteria H and J.   
 

B. Criterion K  
 
The security concern regarding the Criterion K derogatory information arises from the 
Individual’s admitted purchase and at times extensive use of marijuana.  
 
The record indicates that the Individual has a significant history of marijuana use. In his QNSP, 
the Individual admitted using marijuana approximately 200 times from 2000 to 2006. Ex. 10 at 
28; see Ex. 11 at 70.  He used marijuana in part to self-medicate his Bipolar illness. Ex. 11 at 74; 
Tr. at 76.  At the hearing, the Individual testified that, as of July 2006, he stopped using 
marijuana, motivated by his realization that marijuana use was adversely affecting the efficacy of 
his medication for Bipolar Disorder. Tr. at 80-81.  The Individual also affirmed his commitment 
to continuing not using marijuana. Tr. at 81, 104-06.  
 
According to the hearing testimony, the Individual has approximately 18 months of abstinence 
from marijuana. However, as mentioned above, the Individual has been diagnosed as suffering 
from Cannabis Dependence and has not undertaken any treatment program for this condition. To 
the extent that the Individual’s disregard of illegal drug laws was motivated by his attempts to 
self-medicate his Bipolar Disorder or were a manifestation of his Cannabis Dependence, I do not 
have sufficient assurance that he will not relapse in the future. Consequently, I do not find that 
the Criterion K concerns have been resolved. 
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V. CONCLUSION 
 

As explained above, I find that the Individual has not resolved the security concerns under 
Criteria H and J relating to the Individual’s diagnoses of Bipolar Disorder, Alcohol and Cannabis 
Dependence, and under Criteria K, relating to the Individual’s admitted use of marijuana. I 
therefore cannot conclude that granting the Individual an access authorization at this time  
“would not endanger the common defense and security and would be clearly consistent  with  the 
national interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s access authorization 
application should be denied.  The parties may seek review of this Decision by an Appeal Panel 
under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: April 25, 2008 
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Concurrence 
 
hg-03 rac 2/11/08  
 
Cronin _______  
 



1/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

June 18, 2008

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 13, 2007

Case Number: TSO-0585

This Decision concerns the eligibility of XXXXXXXXXXX (the Individual) for access
authorization.1/ The regulations governing the Individual’s eligibility are set forth at
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.  After reviewing the evidence before me, I find the Individual
should not be granted access authorization.  

I. Background

This administrative review proceeding began when a Department of Energy (DOE) Office,
denied the Individual’s access authorization based upon derogatory information in the
possession of the DOE Office that created substantial doubt pertaining to his eligibility for
an access authorization in connection with his work.  In accordance with 10 C.F.R. § 710.21,
the DOE Office subsequently issued a Notification Letter that included a statement of the
derogatory information causing the security concern.   

The first security concern cited in the Letter involves the Individual’s misuse of alcohol.
The Notification Letter stated that a DOE consulting psychiatrist evaluated the Individual
on August 30, 2007.  In her report, the DOE consulting psychiatrist diagnosed the
Individual as suffering from alcohol abuse and opined that the Individual is a user of
alcohol habitually to excess.  The DOE consulting psychiatrist further found that the
Individual was still consuming alcohol at the time of the interview and had been
intoxicated one and a half months prior to the interview. 
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2/  Criterion H refers to information indicating that an individual has “an illness or mental
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes
or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J refers
to information indicating that an individual has “[b]een, or is, a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.”  Id. at § 710.8(j).  

3/  Criterion L refers to information indicating that the Individual has “engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy.”  Id. at § 710.8(l).

4/  10 C.F.R. § 710.25(g). 

In her report, the DOE consulting psychiatrist determined that in order to establish
rehabilitation, the Individual should “satisfactorily complete a minimum of 50 hours of
professionally led substance abuse treatment program, for minimum of six months,
including what is called ‘aftercare’ and be completely abstinent from alcohol . . . for
minimum of one year following completion of the program.”  DOE Ex. 5 at 15.  The DOE
consulting psychiatrist indicated that adequate evidence of reformation would be either
one and a half years of absolute abstinence, if the Individual attends the program as
outlined above, or three years of absolute abstinence if the Individual does not attend a
professionally led substance abuse treatment program.  DOE Ex. 5 at 16.  

Along with the DOE consulting psychiatrist’s diagnosis, the Notification Letter indicated
that the Individual had numerous alcohol-related encounters with the law.  According to
the Notification Letter, both of these factors constitute derogatory information under 10
C.F.R. § 710.8(h) and (j) (hereinafter Criterion  H and Criterion J).2/

The second security concern cited in the Notification Letter involves the Individual’s
unusual conduct that tends to show he is not honest, reliable, or trustworthy.  The Letter
listed numerous arrests, including an Open Container violation in April 2007, Public
Intoxication in October 2005, Minor in Possession in February 2001 and October 2000, seat
belt violations in August 2002 and May 2001, speeding in March 2005, Drag Racing in April
2002, curfew violation in 2001, evading arrest in December 2000, and Disorderly Conduct
in October 1999.  The Individual admitted to all these arrests during a Personnel Security
Interview (PSI) held on June 12, 2007.  According to the Notification Letter, all these arrests
constitute derogatory information under 10 C.F.R. § 710.8(l) (hereinafter Criterion L).3/

The Notification Letter informed the Individual that he was entitled to a hearing before a
Hearing Officer, in order to respond to the information contained in that letter.  Upon
receipt of the Notification Letter, the Individual requested a hearing, and that request was
forwarded to the Office of Hearings and Appeals.  I was appointed the Hearing Officer in
this matter.  In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was convened.4/
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At the hearing, the Individual represented himself, presenting his own testimony and the
testimony of his alcohol psychologist, three previous supervisors, and his girlfriend. The
DOE Counsel presented one witness, the DOE consulting psychiatrist.  The DOE Counsel
entered 13 exhibits into the record. 

II. The Hearing

At the hearing and in his response to the Notification Letter, the Individual did not dispute
the diagnosis of the DOE consulting psychiatrist that he suffered from alcohol abuse.
Hearing Transcript (Tr.) at 57.  Accordingly, the focus of the hearing was on the steps that
the Individual has taken toward reformation and rehabilitation.  The witnesses’ testimony
also addressed the Individual’s reliability and trustworthiness. 

A.  The Individual

The Individual testified that he ceased consuming alcohol in October 2007.  Tr. at 56.  He
sought counseling as a result of the DOE consulting psychiatrist’s report, and because
consuming alcohol was affecting him negatively at home and at work.  Tr. at 56, 64.  He
started counseling because he felt he needed help to stop drinking.  Tr. at 66.  He does not
plan to consume alcohol again.  Tr. at 66.  He goes to aftercare sessions every week on
Thursday.  Tr. at 66.  He has attended aftercare “nonstop since January [2008].”  Tr. at 71.
He is not enrolled in Alcoholics Anonymous (AA), because he felt uncomfortable during
the one session he attended.  Tr. at 66, 86.  There is alcohol present in his house, because his
girlfriend consumes alcohol.  Tr. at 67.  The Individual believes he will be successful in
maintaining his sobriety because he has matured.  Tr. at 78-79. 

B.  The Individual’s Girlfriend

The Individual’s girlfriend testified that she has known the Individual for eight years, since
high school.  Tr. at 44.  They presently live together and have a five-year-old son.  Tr. at 45.
She last saw the Individual consume alcohol in September or October of 2007.  Tr. at 46.
She testified that he has never gone to work intoxicated or hung over.  Tr. at 46.  She
testified that they do have vodka at their house, because she consumes it.  Tr. at 47.  The
Individual’s girlfriend testified that he goes to treatment every Thursday.  Tr. at 49-50.  She
testified that the Individual seems happier since he stopped consuming alcohol.  Tr. at 52.
He does a lot more to help around the house.  Tr. at 52.  She stated that he is a wonderful
father.  Tr. at 52.

C.  The Individual’s Supervisors

The Individual’s direct supervisor testified that he has known the Individual for 14 months,
since the supervisor started working at the facility.  Tr. at 35.  He supervised the Individual
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from May until September 2007.  Tr. at 35.  He presently sees the Individual twice a week.
Tr. at 36.  The Individual was always on time.  Tr. at 37.  He never saw the Individual
intoxicated or hung over at work.  Tr. at 36. 

The Individual’s second-line supervisor testified that he has known the Individual since
October 2006.  Tr. at 11.  He hired the Individual and supervised him for a few months
until another supervisor could be hired.  Tr. at 11.  Presently, the second-line supervisor
sees the Individual about one or two times a month at work.  Tr. at 12.  They socialized
together one time after work in the summer of 2007, and he saw the Individual consume
one beer.  Tr. at 12.  The supervisor stated that the Individual is an excellent, hard worker
and a fast learner.  Tr. at 13-14.  

The Individual’s third-line supervisor testified that he has known the Individual since
October 2006, when the Individual was hired.  Tr. at 18.  He has never seen the Individual
intoxicated or hung over.  Tr. at 19.  The Individual’s attitude is good and he gets along
well with his co-workers.  Tr. at 19, 21.  He saw the Individual about once or twice a week
when they were working in the same department, but now he sees him about twice a
month.  Tr. at 20. 

D.  The Individual’s Psychologist

The psychologist testified that she has a degree in psychology and is a licensed professional
counselor and a licensed chemical dependency counselor.  Tr. at 25.  She first saw the
Individual on November 15, 2007, when he asked for an assessment to determine if he was
a candidate for intensive outpatient treatment for his alcohol use.  Tr. at 26.  At the time,
she diagnosed him as alcohol dependent and she referred him into a professional addiction
specialty services program.  Tr. at 26.  He began the program that evening and attended
four sessions.  Tr. at 29.  He ceased attending after those four sessions because he believed
he could address his alcohol problem by attending AA and acquiring a sponsor.  Tr. at 29.

The Individual restarted the intensive outpatient treatment program on January 7, 2008.
He successfully completed the 60-hour program on January 29, 2008.  Tr. at 29.  The
psychologist stated that he actively participated in the treatment program.  Tr. at 29.  He
completed all required assignments.  Tr. at 29.  She explained further that the reports state
that the Individual was well motivated.  Tr. at 29.  

With regard to further treatment, the Individual has been attending aftercare every
Thursday since he finished the intensive outpatient program on January 29, 2008.  Tr. at 30.
He actively participates in the aftercare sessions as opposed to passively attending the
sessions with no participation.  Tr. at 30.  He has been attending aftercare for
approximately two months or eight sessions.
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The psychologist opined that the Individual’s prognosis is guarded as of the time of the
hearing.  Tr. at 32.  However, she also opined that she considered the Individual to be
rehabilitated or reformed as of their last meeting, January 29, 2008.  Tr. at 32.  She believes
he should attend AA and have a follow-up appointment with her.  Tr. at 30-31.  She opined
that he cannot consume alcohol in the future.  Tr. at 33.  

E.  The DOE Consulting Psychiatrist

With respect to the Individual’s alcohol problems, the DOE consulting psychiatrist testified
that she struggled with a diagnosis of either alcohol dependence or alcohol abuse.  Tr. at
91.  Eventually, she diagnosed the Individual with alcohol abuse.  

As to her recommendation for rehabilitation or reformation, the DOE consulting
psychiatrist made the same recommendation that she would for someone diagnosed with
alcohol dependence.  Tr. at 93.  That recommendation was that the Individual should
“satisfactorily complete a minimum of 50 hours of professionally led substance abuse
treatment program, for minimum of six months, including what is called ‘aftercare’ and be
completely abstinent from alcohol . . . for minimum of one year following completion of
the program.”  DOE Ex. 5 at 15.  The DOE consulting psychiatrist indicated that adequate
evidence of reformation would be either one and a half years of absolute abstinence, if the
Individual attends the program as she has outlined it above, or three years of absolute
abstinence if the Individual does not attend a professionally led substance abuse treatment
program.  DOE Ex. 5 at 16.  The DOE consulting psychiatrist confirmed that
recommendation at the hearing.  Tr. at 96.  Unlike the Individual’s alcohol psychologist,
she testified that she could not conclude that the Individual should never consume alcohol
again.  Tr. at 98.  

With regard to his further treatment, at a minimum, the DOE consulting psychiatrist
opined that the Individual needs to remain in aftercare.  Tr. at 101.  She would prefer that
he attend AA.  Tr. at 102.  She concluded that, as of the time of the hearing, the Individual’s
risk of relapsing into alcohol abuse is “still quite high,” because of the minimal length of
his sobriety, and because he is not attending AA but only one aftercare session per week.
Tr. at 103.  

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case,
in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  In this type of proceeding, we apply a different standard, which is
designed to protect national security interests.  A hearing is “for the purpose of affording
the individual an opportunity of supporting his eligibility for access authorization.”  10
C.F.R. § 710.21(b)(6).  The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access authorization “would
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not endanger the common defense and security and would be clearly consistent with the
national interest.”  10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring
of a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly
consistent with the interests of the national security test” for the granting of security
clearances indicates that “security-clearance determinations should err, if they must, on the
side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption
against the issuance of a security clearance).  Consequently, it is necessary and appropriate
to place the burden of persuasion on the individual in cases involving security clearance
eligibility.  Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511
(1995).  

Once a security concern has been found to exist, the individual has the burden of going
forward with evidence to rebut, refute, explain, extenuate, or mitigate the allegations.
Personnel Security Hearings (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (1995).  See 10 C.F.R. § 710.7(c).

IV.  Findings and Conclusions

A.  Criteria H and J

1.  Diagnosis

As noted above, the Individual in this case does not dispute the diagnosis of alcohol abuse
and recognizes that it raises a security concern for the DOE.  At the hearing, the
Individual’s psychologist testified that she diagnosed the Individual as suffering from
alcohol dependence.  The record shows, and the hearing testimony corroborates, that the
DOE consulting psychiatrist diagnosed the Individual with alcohol abuse but, in fact,
“struggled” with her diagnosis, wavering between alcohol abuse and alcohol dependence.
Tr. at 91.  Accordingly, the experts agree that the Individual is suffering from an alcohol-
related disorder and, in fact, are not far apart in their diagnoses.  The issue in this case is
whether the Individual has demonstrated that he is reformed and/or rehabilitated from
his alcohol disorder.  I therefore do not need to determine which of the two diagnoses is
correct.  Personnel Security Decision, Case No. VSO-0577, 28 DOE ¶ 82,904 (2003).  

2.  Rehabilitation

The Individual testified that he has been abstinent since October 2007.  The Individual’s
girlfriend testified that he has not consumed alcohol since September or October 2007.  The
Individual’s psychologist is confident that the Individual has been abstinent since he first
consulted with her in November 2007.  I am therefore persuaded that the Individual has
been abstinent since October 2007, a period of six months.
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The record also includes information regarding the Individual’s treatment program.  The
Individual’s psychologist testified that he successfully completed a 60-hour intensive
outpatient treatment program in January 2008.  The Individual’s psychologist testified that
the Individual has been actively involved in the aftercare program, which he has attended
every Thursday since he completed the intensive outpatient treatment program in January
2008, a period of approximately two months as of the date of the hearing.  The Individual
testified that he attends aftercare every Thursday evening, and his girlfriend corroborated
that he attends aftercare meetings regularly.

The two experts do not agree on whether the Individual is rehabilitated or reformed from
his alcohol-related disorder.  The Individual’s psychologist testified that she believes he is
rehabilitated or reformed.  The DOE consulting psychiatrist disagrees.  For the following
reasons, I find the DOE consulting psychiatrist to be more persuasive on this issue.  

First, the Individual’s psychologist stated that the prognosis regarding the Individual’s
consumption of alcohol is guarded.  I believe a guarded prognosis regarding his
consumption of alcohol is contradictory to a finding that the Individual is rehabilitated.
Second, the Individual’s psychologist recommended that he attend AA, which he has not
done.  I also believe that not following his psychologist’s recommendation regarding
treatment to be contradictory to a finding that the Individual is rehabilitated.  

Finally, in regard to the Individual’s psychologist’s opinion that he is rehabilitated or
reformed, the Individual had been abstinent for only six months at the time of the hearing.
In most cases involving alcohol dependence, which is the diagnosis of the Individual’s
psychologist in this case, the experts require a longer abstinence period for a finding of
rehabilitation or reformation.  In some cases, experts require a two or three-year period of
abstinence as part of a rehabilitation for alcohol dependence.  Personnel Security Decision,
Case No. TSO-0545, 30 DOE ¶ 82,768 (March 6, 2008); Personnel Security Decision, Case No.
TSO-0355, 29 DOE ¶ 82,951 (August 1, 2006).  In virtually all cases, a minimum of one year
of abstinence is required.  Personnel Security Decision, Case No. TSO-0548, 30 DOE ¶ 82,759
(February 5, 2008).  Thus, the Individual’s psychologist’s opinion that the Individual is
rehabilitated or reformed after only six months of abstinence is contrary to that expressed
by most experts who testify in Part 710 proceedings.  The Individual’s psychologist did not
explain why she believed a shorter abstinence period was adequate for this Individual.  I,
therefore, give more credence to the DOE consulting psychiatrist’s opinion that the
Individual’s abstinence period is insufficient.  

Neither the Individual’s time in abstinence nor time in treatment meets the
recommendations of the DOE consulting psychiatrist.  His time in treatment, as of the time
of the hearing, is three and a half months, less than the six months recommended by the
DOE consulting psychiatrist.  His time in abstinence is six months, less than the year and
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a half recommended by the DOE consulting psychiatrist.  Also contrary to a finding that
he is rehabilitated or reformed, he has not attended AA, as suggested by both the experts.
Therefore, I find that at the time of the hearing, the Individual did not have enough time
in abstinence, nor enough time in treatment.   Consequently, I find that the Criterion H and
Criterion J concerns regarding the Individual’s alcohol disorder have not been mitigated
by the evidence provided by the Individual. 

B.  Criterion L

The Notification Letter finds that the Individual’s numerous alcohol-related and non-
alcohol-related arrests, which occurred in April 2007, October 2005, March 2005, August
2002, April 2002, March or June 2001, May 2001, February 2001, December 2000, October
2000, and October 1999 raise a Criterion L concerns.  The concerns raised by the  alcohol-
related arrests might have been mitigated if the Individual had established he was
rehabilitated.  Since I have not made such a finding and the Individual offered no other
mitigation for these arrests, I find that the security concerns have not been mitigated.  The
Individual did not present any evidence to mitigate the concerns raised by the non alcohol-
related arrests.  

V. Conclusion

As the foregoing indicates, I have found that there was sufficient derogatory information
in the possession of the DOE that raised security concerns under Criteria H, J, and L.  After
considering all the relevant information, I find that the Individual has not resolved the
Criteria H, J, and L security concerns cited in the Notification letter. Therefore, I cannot
conclude that granting the Individual’s access authorization would not endanger the
common defense and is clearly consistent with the national interest.  10 C.F.R. § 710.27(a).
Consequently, it is my decision that the Individual’s request for access authorization
should not be granted.  The parties may seek review of this decision by an Appeal Panel.
10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: June 18, 2008
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 

 

Hearing Officer’s Decision 

 

 

Name of Case:  Personnel Security Hearing  

 

Date of Filing:  December 13, 2007 

 

Case Number:  TSO-0586 

 

 

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter “the 

Individual”) for access authorization.  This decision will consider whether, based on the 

testimony and other evidence presented in this proceeding, the Individual’s suspended access 

authorization should be restored.  For the reasons detailed below, it is my decision that the 

Individual’s access authorization should be restored.   

 

I. APPLICABLE REGULATIONS 

 

The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 

and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 

Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 

access authorization where “information is received that raises a question concerning an 

individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 

derogatory information has been received and a question concerning an individual’s eligibility to 

hold an access authorization has been raised, the burden shifts to the individual to prove that “the 

grant or restoration of access authorization to the individual would not endanger the common 

defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  

§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common-sense 

judgment based on a consideration of all relevant information, favorable and unfavorable.   

10 C.F.R. § 710.7(a). 

 

II. BACKGROUND 

 

The Individual is an employee of a contractor at a DOE facility and has held a security clearance 

since 1981. In 2005, as part of a routine reinvestigation, the Individual competed a Questionnaire 

for National Security Positions in which she stated that she had used marijuana once in June 

2003. Prompted by this response, the Local Security Office (LSO) conducted a Personnel 

Security Interview (PSI) with the Individual in July 2007. As a result of its investigation, the 
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LSO discovered that the Individual’s spouse had been arrested in 1998 for possession of 

marijuana.  

 

In November 2007, the LSO notified the Individual in a Notification Letter that her admitted 

one-time use of marijuana constituted derogatory information that created a substantial doubt as 

to her eligibility for an access authorization under 10 C.F.R. § 710.8(k) (Criterion K). The 

Individual’s use of marijuana while holding a security clearance and after signing two security 

acknowledgment forms constituted derogatory information that created a substantial doubt as to 

her eligibility for an access authorization under 10 C.F.R. § 710.8(l) (Criterion L). The 

Individual’s failure in a September 2000 PSI to disclose upon questioning that she had associated 

with a person (i.e., her husband) who had used illegal drugs was also cited as Criterion L 

derogatory information. November 2007 Letter from Manager, Personnel Security Division, to 

Individual (Notification Letter).
1
 

 

I held a hearing in this matter.  At the hearing, DOE presented no witnesses. The Individual 

offered her own testimony along with the testimony of her husband, her sister, a supervisor, three 

co-worker friends, a neighbor and a long-time friend.  The DOE submitted 22 exhibits (Exs. 1-

22) for the record. The Individual submitted 92 exhibits (Ind. Ex. A-1 to H-1).
2
  

 

III. FACTUAL FINDINGS 

 

A brief summary of my factual findings in this case are provided below. 

 

The Individual has been employed by a contractor at a DOE facility since 1980 and has held a 

security clearance since 1981. DOE Exhibit (Ex.) 14 at 3; Ex. 7. 

 

In 1998, the Individual’s spouse was arrested for possession of marijuana while on an out-of-

state business trip.  Ex. 3; Tr. at 123-24. The charges were subsequently dropped. Tr. at 124-25. 

 

In 2000, the LSO conducted a Personnel Security Interview (2000 PSI) with the Individual. In 

this interview she was asked if she had ever associated with individuals “involved in illegal drug 

activity.” Ex. 20 at 20. She replied “no.” Ex. 20 at 20.  Later in the interview, she was asked “[i]s 

there any reason that  . . .  information would indicate that there may have been a member of 

your immediate family that was involved with an arrest for the possession of marijuana.” Ex. 20  

                                                 
1
 Criterion K refers to information indicating that an individual has “[t]rafficked in, sold, transferred, possessed, 

used, or experimented with a drug or other substance listed in the Schedule of Controlled Substances . . . (such as 

marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.).” 10 C.F.R § 710.8(k). Criterion L concerns 

information indicating that an individual has “[e]ngaged in any unusual conduct or is subject to any circumstances 

which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe 

that the individual may be subject to pressure, coercion, exploitation, or duress . . . .”  10 C.F.R § 710.8(l). 

 
2
 The DOE Counsel objected to the inclusion of a number of these Exhibits into the record of this hearing. At the 

hearing, I rejected the inclusion of Exhibits A1, A9, B1, B2 and B3 into the record. These Exhibits were offered to 

support the reasonableness of the Individual’s belief (discussed supra) that, at the time she smoked the marijuana, 

she thought it was legal to use it because she was using the marijuana for a medical purpose (to relieve her migraine 

headache). The Exhibits consisted of news items and web sites published on various dates discussing the legalization 

of marijuana for medical purposes. These Exhibits were rejected on the basis of lack of relevance since these items 

did not exist until after the date (2003) the Individual used marijuana. See Transcript of Hearing (Tr.) at 234-240. 



 

 

-3- 

at 22. The Individual replied that her spouse had told her that a number of years ago that while he 

was in the military they found some marijuana in his locker. Ex. 20 at 22. When asked if she had 

any knowledge of an arrest in 1998 of her husband for marijuana possession, she stated that her 

husband had been on travel for the past three years and that if there had been an incident her 

spouse had not told her about it. Ex. 20 at 23. During this PSI, she admitted that she had 

previously affirmed that DOE had security concerns regarding clearance holders who associate 

with individuals who are involved with illegal drugs and that a clearance holder who condones 

the use of illegal drugs by others could be subject to loss of employment. Ex. 20 at 27-28.  

 

In April 2003, the Individual requested a medical leave of absence from her employer due to her 

suffering from frequent bouts of debilitating migraine headaches.  Tr. at 9, 172. The Individual 

had tried a number of prescriptions to treat the headaches but none of the medications prescribed 

provided relief from the headaches. Tr. at 9. On Saturday night, May 31, 2003, or Sunday 

morning June 1, 2003, the Individual was stricken with a severe migraine headache. Tr. at 192-

93.  The Individual’s husband suggested that the Individual try smoking a marijuana cigarette to 

ease the pain of her migraine headache. Tr. at 193. Her husband obtained some marijuana from a 

friend of a friend and rolled a cigarette for the Individual to use. Tr. at 121-22. The Individual, 

after being shown how to inhale the marijuana cigarette, smoked approximately one-half of the 

cigarette. Tr. at 121-22, 155.  The Individual did not obtain any relief from the pain of her 

migraine headache as a result of the marijuana cigarette. Tr. 194-95. 

 

On the following Monday, June 2, 2003, the Individual entered an outpatient clinic for treatment 

of her migraine headaches. Tr. at 191-92; Ex. 19 at 28-31; Ex. 22 at 49, 58-59. A blood 

toxicology test administered to the Individual upon entering treatment tested positive for 

marijuana. Ex. 22 at 59.       

 

IV. HEARING TESTIMONY 

 

At the hearing, the Individual presented witnesses to support her response to the allegations 

referenced in the Notification Letter. The Individual’s principal arguments to mitigate the 

concerns are: (1) at the time of her one and only use of marijuana, she was suffering from a 

severe migraine headache and, in her reasonable belief that medicinal use of marijuana for 

medicinal purposes was legal in the state of her residence, she used it to alleviate her severe 

headache; (2) she did not immediately report her use because she thought the use was lawful and 

she was on a medical leave of absence; (3) her one-time marijuana use in 2003 is the only 

occasion that she has used an illegal drug; (4) in the 2000 PSI, she did not report her husband’s 

1998 arrest for possession of marijuana because she had no prior knowledge of the arrest; and (5) 

to the extent that her husband’s use of marijuana is an issue, he has stopped using marijuana and 

has committed to not using it in the future.   

 

The Individual’s supervisor in 2003 testified for the Individual. He testified that, at the time the 

Individual requested a medical leave of absence in 2003, she was having a problem with 

migraine headaches. Tr. at 30-31. He was not aware that the Individual had smoked marijuana 

until the day before his testimony. Tr. at 34-35. He was not aware of any other illegal drug usage 

by the Individual. Tr. at 35. He had attended “team celebrations” with the Individual and on 

those occasions had never observed her impaired by illegal drugs or observed her discussing  
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illegal drugs. Tr. at 35-36. He also testified as to the Individual’s excellent job performance. Tr. 

at 36. 

 

A co-worker friend of the Individual, who has known the Individual since the early 1990s, 

testified that he remembered that the Individual had taken medical leave. Tr. at 43. After the 

Individual came back from medical leave, he worked with her frequently on a very important 

project at the DOE facility. He stated that the Individual had played a key role in the success of 

the project. Tr. at 44-45. Until being informed as to the Individual’s use of marijuana two weeks 

prior to his testimony, he never had any knowledge of any illegal drug usage by the Individual. 

Tr. at 44, 51. Further, he had never observed any behavior by the Individual that would cause 

him to suspect that the Individual was using illegal drugs. Tr. at 45. 

 

Another co-worker (Co-worker II) testified that she had known the Individual for 26 years. Tr. at 

54. For the past five years, she has been directly working with the Individual on a project at the 

DOE facility. Tr. at 55.  She testified that, in 2003, the Individual was having problems with 

migraine headaches. Tr. at 55.  She also recalled that the Individual described the symptoms of 

her headaches as being frequent and very painful. Tr. at 55-56. During this time, Co-worker II 

noticed that the Individual was losing weight. Tr. at 57.  After she returned from her medical 

leave of absence, the Individual was much improved both physically and mentally. Tr. at 58.  

Co-worker II further testified that the Individual possessed “high integrity” and integrity “beyond 

that” of most employees at the DOE facility at which they worked. Tr. at 58-59.  Apart from 

being told two months prior to her testimony about the Individual’s use of marijuana, Co-worker 

II was unaware of any use of marijuana by the Individual. Tr. at 61, 67-68. 

 

Also testifying for the Individual was another co-worker (Co-worker III) who has known the 

Individual since 2001 or 2002. Tr. at 161. Co-worker III recalled that the Individual had suffered 

from migraine headaches during 2003 and eventually went on medical leave. Tr. at 161-62. He 

also testified that the Individual’s did not have a problem with migraine headaches after 

returning from medical leave in 2003. Tr. at 162.  He believes that the Individual is a very 

trustworthy and reliable. Tr. at 163. He knew the Individual’s husband socially through various 

social events and found him to a pleasant, polite person and noticed nothing “unusual” about 

him. Tr. at 164.   

 

One of the Individual’s neighbors testified that he has lived next to the Individual for 14 years. 

Tr. at 75.  In those 14 years, he has attended a number of social events at the Individual’s house. 

Tr. at 75-76. Additionally, his daughter has cared for the Individual’s child. Tr. at 76.  The 

neighbor has never seen any evidence that the Individual has used illegal drugs. Tr. at 77. 

Further, the Individual’s family does not have any reputation in their neighborhood for using 

illegal drugs. Tr. at 77. If the neighbor believed that the either the Individual or her husband used 

illegal drugs, he would not allow his daughter to go to the Individual’s house. Tr. at 77.  He 

would trust his house to the care of the Individual when he and his family would go out of town. 

Tr. 78-79. 

 

The Individual’s best friend testified that she has known the Individual since 1970. Tr. at 82. She 

sees the Individual in person approximately once a month and talks to her by phone every day or 

every other day. Tr. at 83.  She was aware of the significant problem that the Individual had with  
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migraines and that the Individual tried a number of prescription medications without success. Tr. 

at 85. Once the Individual completed the outpatient program, the Individual’s physical condition 

improved. Tr. at 92. She also testified that the Individual’s attitude toward drugs is that unless 

the drug is prescribed, she would not use it. Tr. at 86. Further, the Individual is reluctant to take 

medication unless absolutely necessary. Tr. at 91. The best friend also testified that she has never 

observed the Individual using illegal drugs. Tr. at 88. She has held the Individual up to her 

children as a role model. Tr. at 89.   

 

In her testimony, the Individual’s sister confirmed that the Individual suffered from migraine 

headaches and that on the one occasion she witnessed the Individual suffering from such a 

headache, the Individual was incapacitated. Tr. at 101, 109. She also testified that the Individual 

was always very responsible and as they were growing up would see that her homework was 

done and always remind her that she should not use illegal drugs. Tr. at 101. She looks up to the 

Individual as a role model and believes that the Individual is very honest and possesses integrity. 

Tr. at 107. She never saw any evidence that the Individual’s husband had ever used illegal drugs 

and she was unaware that he had been arrested for possession of marijuana. Tr. at 102, 106. 

 

The Individual’s husband testified that he had been married to the Individual for 16 years. Tr. at 

112. The Individual’s husband testified that during late 2002 and 2003, the Individual had been 

suffering from a great deal of stress from work and was suffering from “bad migraines” lasting 

from 10 to 12 hours, involving nausea, vomiting and light and noise sensitivity. Tr. at 119-20. He 

testified that the Individual tried a number of medications which did not help her migraine 

headaches. Tr. at 120. During this period, he and the Individual discussed the “benefits of 

marijuana” with regard to the relief of pain prompted in part by TV and newspaper articles they 

had seen. Tr. at 121.  

 

With regard to the one incident where the Individual used marijuana, the Individual’s husband 

testified that the Individual was having a migraine headache and that he suggested that marijuana 

may help relieve the pain she was experiencing. Tr. at 121. He testified as to his and the 

Individual’s belief that use of marijuana for medical purposes was legal at the time in the state 

they resided in as well as in other states. Tr. at 121. When the Individual agreed to try the 

marijuana, he went out to see a “friend of a friend” to obtain some marijuana. He then rolled the 

marijuana into a cigarette and demonstrated how to smoke it since the Individual had not smoked 

before. Tr. at 121-22, 155-56. If the marijuana cigarette had provided the Individual some pain 

relief, their plan was for the Individual to ask her physician for a prescription for marijuana.  Tr. 

at 123, 155. However, the Individual did not experience any pain relief from the use of the 

marijuana.  Tr. at 123.  This occasion was the only time that the Individual’s husband had seen 

the Individual use marijuana. Tr. at 123.  

 

The Individual’s husband also testified to his own marijuana use. In 1998 he was arrested for 

possession of marijuana while in another state. Tr. at 124. While on travel for his employer, he 

obtained a marijuana cigarette and smoked it in his hotel room. Tr. at 124. Hotel security 

detected the smoke and called the police. Tr. at 124. The Individual was arrested for possession 

but the charges were later dropped. Tr. at 124.
3
 He did not inform his wife about this arrest 

                                                 
3
 The Individual’s husband also confirmed in his testimony that in 1978, while in the military, a small amount of 

marijuana was found in his footlocker, and he was subject to a non-judicial “Captain’s Mast” punishment under the 
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because he “knew it would upset her, because she doesn’t condone it . . .” Tr. at 125.  In May 

2007, the Individual’s husband stopped using marijuana because he wanted to set a good 

example for his son, because of his loss of interest in marijuana, and because he realized his 

involvement with marijuana could jeopardize the Individual’s continued employment. Tr. at 126, 

156-57. Prior to that date he was an “occasional” user of marijuana but took pains not to smoke it 

in the Individual’s presence or in their house.
4
  Tr. at 126, 129, 136. During the period he 

smoked marijuana (a period of approximately 25 years), he would smoke marijuana 

approximately once a week but would have periods of six to eight months where he would not 

use marijuana.  Tr. 140.  He has not sold any other type of illegal drug nor used any other illegal 

drug other than marijuana. Tr. at 129.  Since stopping use of marijuana, the Individual has not 

associated with any person known to use illegal drugs. Tr. at 129. His intention is to never 

consume marijuana again. Tr. at 132-33. 

 

If required to restore the Individual’s security clearance, the Individual’s husband testified that 

he would be willing to undergo random drug testing. Tr. at 128. In this vein, the Individual has 

submitted the results of two urine drug tests conducted on the Individual’s husband on January 

2008 and February 2008 (the two months before the hearing). See Ind. Ex. D-2 and D-3. All 

were negative for the presence of cannabinoids (the active drug in marijuana) as well as for the 

presence of opiates, cocaine, amphetamines and phencyclidine.  The Individual’s husband feels 

that he is, in part, responsible for the incident that resulted in this hearing. Tr. at 132.  

 

Lastly, the Individual testified. She testified that in 1987, she began to suffer from infrequent 

migraine headaches. Tr. at 168. During the period November 2002 to 2003, her headaches 

became much more frequent as she was working increasingly more hours. Tr. at 172-73. The 

Individual tried a number of prescribed medications without success – Zomig, Imitrex, Fioricet, 

Depakote, Wellbutrin, Effexor and Prozac. Tr. at 176-84.  Eventually, at the end of April 2003, 

the Individual went on a medical leave of absence lasting to the middle of July 2003. Tr. at 172. 

 

Just prior to her entering treatment at an outpatient facility on late Friday night, May 31, 2003 or 

early Sunday morning, June 1, 2003, the Individual testified that she experienced another 

migraine headache and suffered from extreme pain. Tr. at 193, 195. At this time, she recalled her 

prior research concerning the medicinal use of marijuana and prior discussions with her husband 

concerning the medical use of marijuana. Tr. at 193. She remembered saying to her husband 

words to the effect “I wish I had some medicine to resolve this.” Tr. at 193. She then went on to 

testify 

 

So my husband had a marijuana cigarette, and he said, “Well, you know, we 

talked about this.  Do you want to try it?” At that point in time, again, the pain is 

so debilitating, you just want to resolve it. I agreed that I thought it had some 

medicinal value, let's try it, and if it worked, you know, perhaps maybe we could  

                                                                                                                                                             
Uniform Code of Military Justice. Tr. at 134, 146. He also testified as to another incident where he was “stopped” 

and found to possess marijuana in 1981 or 1982. Tr. at 134. 

 
4
 The Individual’s husband recounted one time in 1986 where the Individual observed him smoking a marijuana 

cigarette and then became very upset with him for this conduct. Tr. at 126. He further testified that she raised a 

concern to him that his use of marijuana could affect her security clearance. Tr. at 153.  
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find some medicine that ultimately would help relieve these migraines. So he 

produced the cigarette.  He kind of explained to me how I needed to smoke it, 

because I've never been a cigarette smoker or anything like that. You know, he 

had kind of observed me just kind of puffing on it, and he goes, “No, you need to 

inhale it, because you need to get that component into your blood system if it's 

going to work, so I want you to  inhale deeply so that we can get -- you know, if 

it's going to work, you know, to make sure that we get it where it needs to be to 

work.” 

 

Tr. at  193-94. The Individual failed to get any relief from the portion of the marijuana cigarette 

she smoked. Tr. at 194-95.   

 

In her testimony, the Individual asserted that apart from the one incident described above, she 

has never smoked marijuana at any time in her life. Tr. at 195-96. Further, her intention is to 

never smoke marijuana again. Tr. at 196.   

 

The Individual also testified with regard to her belief at the time she used the marijuana that her 

state of residence had enacted a medical marijuana law authorizing the medicinal use of 

marijuana. Tr. at 190.  The Individual stated that before her one time use of marijuana, she had 

performed internet searches for information regarding its medicinal use especially for migraine 

headaches.  Tr. at 196, 207, 219-220.  

 

With regard to the Notification Letter’s allegations concerning her failure to reveal that she had 

associated with a person who used marijuana, the Individual testified that as of the date of the 

2000 PSI she had no knowledge of her husband’s 1998 arrest, and only learned of the arrest at 

the interview itself. Tr. at 198-99.  Further, since they have been married, she had never observed 

her husband using marijuana and did not know he was, in fact, using marijuana, with the 

exception of the 2003 incident. Tr. at 199-200. She testified that in 1985, while they were dating, 

she had observed him smoke marijuana at a party. Tr. at 201. After they left the party, the 

Individual informed him that she did not condone such behavior. Tr. at 201. She stated that at the 

2000 PSI she did not recall the incident given the length of time that had elapsed.  Tr. at 202. 

 

She also testified regarding the Notification Letter’s allegation that, despite having signed 

various security acknowledgments, holding a security clearance, and having acknowledged 

DOE’s concern with illegal drug use and association with those who use drugs, she voluntarily 

used marijuana in 2003.  The Individual testified that when she used the marijuana in 2003, she 

believed that the DOE’s concerns were intended for those who use illegal drugs for recreational 

purposes and not for medicinal purposes, and that her use of marijuana complied with the law. 

Tr. at 206, 210.  She now realizes that her use of marijuana was in fact illegal. Tr. at 210.  When 

she used the marijuana, she used it only for the medicinal purpose of attempting to relieve her 

migraine headache. Tr. at 206-07. She also testified that at the time of her use of marijuana, she 

was on a medical leave of absence and thus did not believe that she needed to report the 

marijuana use to the LSO, especially since the use was for medicinal purposes. Tr. at 208. 

Additionally, to justify not immediately reporting her use of marijuana, she stated that at the time 

of her medical leave of absence she believed her clearance was suspended while she was on 

leave, although she also stated she had no documentation to support her belief. Tr. at 211.  
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V.   ANALYSIS 

 

A. Criterion K Concern 

 

It is beyond dispute that the use of illegal drugs raises security concerns.  See, e.g., Personnel 

Security Hearing, Case No. VSO-0104, 26 DOE ¶ 82,758 at 85,556 (1996) (“[A]ny involvement 

with illegal drugs demonstrates a disregard for the law. In addition, an individual who uses 

and/or sells illegal drugs opens himself to blackmail or other forms of coercion . . . .”).  

Furthermore, drug use calls into question the user’s judgment and reliability.  See, e.g., 

Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶ 82,761  at 85,579 (1995) (“any drug 

usage while the individual possesses a [security] clearance and is aware of the DOE’s policy of 

absolute abstention demonstrates poor judgment”). Given the Individual’s admitted use of 

marijuana, the LSO had sufficient grounds to invoke Criterion K. 

 

After examining all of the evidence in the record and considering the testimony presented at the 

hearing, I find that the Individual has presented sufficient evidence to mitigate the Criterion K 

concern relating to her marijuana use.  I find the Individual’s testimony concerning the extent of 

and reason for her marijuana use to be credible and supported by the other presented testimony 

as well as the record in this case. The Individual’s testimony is consistent with the explanation 

she presented at a 2007 PSI. The testimony and evidence in the record indicate that the 

Individual’s use of marijuana was an solitary incident that occurred almost five years before the 

date of the hearing. The testimony and the submitted medical records provide substantial 

documentation of the Individual’s history of severe migraine headaches. The testimony also 

indicates that the primary motivating factor in the Individual trying marijuana was her severe 

migraine headache on May 31 or June 1, 2003. Her use took place at a time when all other 

previously prescribed medication had not worked. Supporting my conclusion is a written 

psychiatric evaluation of the Individual that has been submitted into the record. This evaluation 

by a licensed clinical psychologist stated that, in his examination of the Individual, he had 

administered the Substance Abuse Screening Inventory III (SASSI), among other tests, to the 

Individual and that the results of the test indicated that the Individual had a “low probability of 

having a substance dependence disorder.” Ind. Ex. H-1 at 3. The psychologist went on to state 

 

With respect to her use of drugs, there seems to be no reason to conclude that her 

report of the one time use of marijuana for the reason she states is less than 

truthful. [The Individual’s] “track record” as an employee of  [the DOE 

contractor] is reportedly quite good and she has a 27 year history in support . . . . 

Further, the test data and interview data point[s] to the notion that [the Individual] 

is a relatively straight-laced person who does not break rules. 

 

Ind. Ex. H-1 at 5. Further, with the disclosures she has made to her friends and coworkers 

concerning this incident, there is little possibility that her one-time use could be used for 

coercion. 
5
 

                                                 
5
 I also find that, at the time the Individual smoked the marijuana, she had an actual, subjective belief that her state 

of residence had enacted a medical marijuana statute. See Tr. at 190. Her testimony at the hearing on this point is 

supported by the fact that, prior to her use of marijuana, the legislature of the state had voted on, but not enacted, a 

statute to provide for the use of marijuana for medical purposes. See Ind. Ex. I-1 and I-2. After the Individual’s use 

of marijuana, the state did eventually enact legislation to allow for the possession of marijuana for medical use under 

certain conditions. Notwithstanding the discussion above, even if a state passes a statute authorizing the medicinal 
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Given the solitary nature of, and the pain-reduction motivation for, the marijuana use, the 

testimony of the witnesses, the lack of evidence that the Individual has used marijuana at any 

other time, as well as the evidence provided in the psychologist’s report, I find that the Individual 

has mitigated the Criterion K concern.
 
Cf. Personnel Security Hearing, Case No. TSO-0271, 29 

DOE ¶ 82,877 (2005) (Hearing Officer found mitigation of Criterion K concerns raised by the 

conduct of an individual who illegally obtained prescription narcotics to alleviate severe pain 

from arthritis, after evidence was introduced that the Individual received effective treatment for 

his condition, and hearing expert testimony indicating that individual was not psychologically 

addicted to narcotics).  

 

B. Criterion L Concern 

 

With respect to the Criterion L concerns regarding the Individual’s trustworthiness and 

reliability, the Notification Letter cites the Individual’s initial negative response in the 2000 PSI, 

when asked if she had been involved with illegal drugs or had associating with individuals who 

use or are involved with illegal drugs. Additionally, it cites the Individual’s decision to use 

marijuana in 2003 despite holding a security clearance and having signed DOE security 

acknowledgment forms that state that involvement with any illegal drug could result in the loss 

of her DOE security clearance.  Given the Individual’s admitted marijuana use while holding a 

security clearance and the apparent failure to be forthcoming regarding her association with a 

person who had involvement with illegal drugs, the LSO had sufficient ground to invoke 

Criterion L. Failure to provide accurate information during a PSI as well as use of marijuana 

while holding a security clearance potentially raise doubts of an individual’s judgment and 

reliability. Significantly, the use of marijuana violates federal law. An individual’s disregard for 

law raises questions about the individual’s reliability and judgment. See Personnel Security 

Hearing (Case No. VSO-0099), 26 DOE ¶ 82,759 (1996). However, after reviewing the 

testimony and other evidence in this case, I find that the Individual has mitigated the Criterion L 

concerns. 

 

With regard to the allegation that the Individual was less than forthcoming concerning her 

answers in the 2000 PSI regarding association with persons involved with illegal drugs, I find 

that there is sufficient evidence for me to conclude that the Individual did not know about her  

                                                                                                                                                             
use of marijuana, federal law would still make possession of the marijuana illegal. See Gonzales v. Raich, 545 U.S. 1 

(2005) (Drug Enforcement Agency seizure and destruction of marijuana pursuant to the federal Controlled 

Substances Act found to be valid despite the fact that the California residents who had possessed the marijuana 

claimed that such possession was permitted pursuant to California’s Compassionate Use Act).    

 

While I find that the Individual had had an actual, subjective belief that her use of marijuana was legal, this is not to 

say that I find her position to be totally consistent. From her testimony, her understanding of the “statute” required a 

physician’s prescription for lawful use of marijuana yet she did not have such a prescription. Nevertheless, despite 

this minor inconsistency, I find the Individual’s overall testimony to be forthright and am persuaded of her own 

subjective belief in the legality of her use of marijuana.    
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husband’s 1998 arrest for marijuana possession at the time of the 2000 PSI. I found the 

Individual’s testimony credible. Further, other testimony regarding the Individual’s generally 

negative view about marijuana use gives support to the Individual’s husband’s testimony that he 

made a decision to hide the arrest from his wife as well as his testimony that he hid his marijuana 

use from his wife. The fact that the arrest occurred in a state different from where they live also 

gives credence to the Individual’s and her husband’s testimony concerning the 1998 arrest.    

 

Upon prompting during the 2000 PSI, the Individual did remember that her husband had been 

found with marijuana while a member of the military. I do not believe that this was an attempt to 

deceive the interviewer. The incident, of which she had no personal knowledge, had occurred 

some 20 years earlier.  Moreover, upon prompting by the interviewer, she readily recalled what 

she knew about the incident and she freely discussed it with the interviewer.  Consequently, I 

find no real security concern arising from her failure to initially remember the incident.  It is true 

that the Individual did not reveal another incident occurring in 1985 in which she believed her 

husband had smoked marijuana at a party.
6
 However, the incident occurred approximately 15 

years prior to the 2000 PSI. Consequently, I find the Individual’s testimony that she did not 

remember the incident believable. 
7
  

 

To the extent that the Individual’s conscious one-time decision to smoke marijuana raises a 

security concern under Criterion L, I find that the concern has been resolved.  As discussed in the 

previous section, I find that the Individual’s lapse in judgment in using marijuana was a solitary 

event which occurred almost five years ago. Further, the Individual’s use of marijuana was 

prompted by her severe migraine headaches and she has now received effective treatment for 

these headaches. I also find that the Individual has been honest in discussing her and her 

husband’s prior drug usage. Given the unique situation which prompted the Individual’s solitary 

use of marijuana, her honesty in discussing the incident, along with the reasons discussed with 

respect to Criterion K, I find that the Criterion L security concern related to her use of marijuana 

is unlikely to reappear.   

 

With regard to the fact that the Individual smoked marijuana after signing a security 

acknowledgment form, it is clear that by signing the form the Individual indicated her  

understanding she was not to use illegal drugs while holding a security clearance. However, the 

concerns regarding the Individual’s honesty in connection with her one-time use of marijuana 

under the circumstances discussed above have been resolved.  See Personnel Security Hearing 

(Case No. TSO-00103), 29 DOE ¶ 82,765 at 85,590 (2004) (Hearing Officer finds that individual 

has not engaged in unreliable or untrustworthy behavior solely because “he knew illegal drug use 

is against DOE policy” by signing security acknowledgment form).  In sum, I find that the 

Individual has resolved the security concern raised by the Criterion L derogatory information. 

 

 

 

                                                 
6
 The Notification Letter does not reference the failure to provide this information. Nevertheless, I have chosen to 

address the failure to reveal this information in the 2000 PSI 

. 
7
 The clinical psychologist’s report found that “there is nothing in the test data to indicate that [the Individual] would 

not be honest, reliable or trustworthy . . . .” Ind. Ex. H-1 at 5. 



 

 

-11- 

VI. CONCLUSION 

 

As explained above, I find that the Individual has resolved the security concerns under Criteria L 

and K relating to the Individual’s admitted use of marijuana and her failure to reveal her 

husband’s involvement with illegal drugs. I therefore conclude that restoring the Individual’s 

access authorization at this time “would not endanger the common defense and security and 

would be clearly consistent  with  the national interest.” 10 C.F.R. § 710.7(a).  Consequently, the 

Individual’s access authorization should be restored.  The parties may seek review of this 

Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 

 

 

 

 

 

Richard A. Cronin, Jr.  

Hearing Officer 

Office of Hearings and Appeals  

 

Date: June 24, 2008 
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*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 

 
         Aug. 7, 2008 
 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer Decision 
 
Name of Case: Personnel Security Hearing 
 
Date of Filing: December 13, 2007 
 
Case Number: TSO-0587 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (the Individual) to 
retain his access authorization.1/ The regulations governing the individual’s 
eligibility are set forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  This Decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual is eligible for access 
authorization.  After reviewing the evidence before me, I find that the 
Individual’s suspended access authorization should not be restored. 
 
I. Background 
 
This administrative review proceeding began when a Department of Energy 
(DOE) Office, suspended the Individual’s access authorization based upon 
derogatory information in its possession that created substantial doubt 
pertaining to his continued eligibility.  In accordance with 10 C.F.R. § 710.21, the 
DOE Office subsequently issued a Notification Letter that included a statement 
of the derogatory information causing the security concern.   
 
The security concerns cited in the Letter involve the Individual’s false statements 
regarding his marijuana use during high school made in two contexts: (1) on two 
Questionnaires for Security Position (QNSP), one in December 2005 and the other 
in May 2007, and (2) to an Office of Personnel Management (OPM) investigator 
in June 2007.  The Individual denied his drug use orally to the OPM investigator 
and in writing on his two security forms.  According to the Notification Letter, 
                                                           
1/ Access authorization (or security clearance) is an administrative determination that an 
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 
710.5(a). 



 2

these three instances of making false statements constitute derogatory 
information under 10 C.F.R. § 710.8(f) (hereinafter Criterion F).2/   
 
The Notification Letter informed the Individual that he was entitled to a hearing 
before a Hearing Officer, in order to respond to the information contained in that 
letter.  Upon receipt of the Notification Letter, the Individual requested a 
hearing, and that request was forwarded to the Office of Hearings and Appeals 
(OHA).  The OHA Director appointed me the Hearing Officer in this matter, and 
I conducted a hearing in this case in accordance with 10 C.F.R. § 710.25(e) and 
(g). 
 
At the hearing, the Individual was represented by an attorney.  The Individual 
testified on his own behalf, and presented the testimony of his stepmother; two 
friends, one of whom is also a co-worker; five previous and present supervisors; 
and a co-worker, who is also a member of the armed services.  The Individual 
entered one exhibit into the record.  The DOE Counsel presented no witnesses, 
but entered nine exhibits into the record.  
 
II. The Hearing Testimony 
 
 A.   The Individual 
 
The Individual testified that he lied on the QNSP about his high school 
marijuana usage because he was afraid that he would not be hired.  Tr. at 125.  
He used marijuana occasionally during high school from approximately 1997 
through 2001.  Tr. at 137.  He completed his first QNSP in 2005 for the 
Department of Defense (DOD) as if it was an employment application, not 

                                                           
2/  Criterion F refers to information indicating that an individual “deliberately 
misrepresented, falsified, or omitted significant information from a Personnel Security 
Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a 
personnel qualifications statement, a personnel security interview, written or oral 
statements made in response to official inquiry on a matter that is relevant to a 
determination regarding eligibility for DOE access authorization.”  10 C.F.R. § 710.8(f).  
Guideline E of the Adjudicative Guidelines issued by the White House on December 29, 
2005, sets forth the security concern that corresponds with Criterion F.  Specifically,  
Guideline E states as a security concern: “the deliberate omission, concealment, or 
falsification of relevant facts from any personnel security questionnaire, personal history 
statement, or similar form used to conduct investigations, determine employment 
qualifications, award benefits or status, determine security clearance eligibility or 
trustworthiness, or award fiduciary responsibilities.”  Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information (issued on December 29, 
2005, by the Assistant to the President for National Security Affairs, The White House) 
(The Adjudicative Guidelines), Guideline E ¶ 16(a).   



 3

considering the ramifications of lying on it.  Tr. at 138-39.  He maintained his 
falsification on the second QNSP in 2007 for the DOE and to the OPM 
investigator because he was still concerned about remaining employed.  Tr. at 
127.  He said that his discussion with the OPM investigator made him realize that 
not telling the truth about his drug usage was an issue of integrity.  Tr. at 125.  
The day after his interview3/ with the OPM investigator, the Individual called 
that investigator to tell him that he had falsified the information regarding his 
drug usage.  Tr. at 129.  The Individual stated that, even with everything that has 
happened to him as a result of his honesty, he would still admit to the OPM 
investigator that he lied on his QNSP.  Tr. at 124.  He believes telling the truth 
about his drug usage was the right thing to do.  Tr. at 124.  The Individual 
testified that he was not concerned that other people might tell the OPM 
investigator that the Individual has used drugs in the past, although that was in 
the back of his mind.  Tr. at 150.  
 
 B.   The Individual’s Step-Mother 
 
The Individual’s step-mother testified that she has known the Individual for five-
and-a-half years.  Tr. at 17.  He had already graduated from high school by the 
time she met him. Tr. at 18.  They get together at least once a week.  Tr. at 18.  
The entire time she has known him, the Individual has wanted to work for the 
DOE.  Tr. at 20.  She testified that he told his family about lying on his QNSP.  Tr. 
at 24.  She stated that the Individual is a  
 

very thoughtful, helpful young man.  He would do anything for 
anyone. . . .  

 
[I]f he does have something to do and we ask him [to help us], he’ll 
change his plans.   

 
When we go out of town, he has a 17-year-old sister, and we choose 
[the Individual] to come out and stay with her while we’re gone 
and look over the house and the wells when we’re farming and the 
animals and things like that. 

 
So he’s the one that we choose to do all that, because we trust him 
and we know that he’s going to do what we ask him to do.  And 

                                                           
3/  The OPM investigator’s notes indicate that he received the call two days after the 
interview.  DOE Ex. 9 at 55.  The Individual testified that he called the OPM investigator 
the day after the interview but was not interviewed by him until two days after the 
interview.  Tr. at 149.   
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after that, he’ll call and check in with us and tell us what’s going 
on, what [his sister] has been doing, what time she got home. 

 
So he’s really a responsible young man and trustworthy. 

 
Tr. at 25-26.  His step-mother testified that she believes he wanted the job “so bad 
that – it’s automatically assumed that you’re not going to get that job because 
you have smoked marijuana . . .[so] most people would not put that on their 
application.”  Tr. at 27.  She said that he has learned his lesson about falsifying 
information on his QNSP.  Tr. at 27.   
 
 C.   His Two Friends 
 
The first friend testified that he and the Individual have been friends since the 
Individual was in third grade and the friend was in second grade.  Tr. at 32.   The 
friend and the Individual started working at the  DOE the same day.  Tr. at 33.  
Prior to being hired by the DOE, the friend would see him once or twice a month.  
Tr. at 32.  They went through training together and car pooled together.  Tr. at 33.  
The friend was not surprised that the Individual would call the OPM 
investigator to tell the truth.  Tr. at 37.  He was impressed that the Individual told 
the truth.  Tr. at 38.  He has no concerns about the Individual’s honesty or 
integrity and would be happy to work alongside him, if the Individual’s access 
authorization were reinstated.  Tr. at 39-40.  
The second friend testified that she has known the Individual since May 2004.  
Tr. at 113.  At that time, the Individual’s girlfriend lived in the same apartment 
building as the second friend and her husband.  Tr. at 114.  They talk every 
couple of weeks and see each other about once a month.  Tr. at 114.  She testified 
that the Individual is a very honest, caring, and giving person.  Tr. at 118.   
 
 D.   The Individual’s Supervisors. 
 
  1.  Previous Employment Supervisors 
 
The first supervisor testified that he has maintained irregular contact with the 
Individual since he left his employ in December 2005.  Tr. at 46-47.  At the end of 
his employment, he was in a position that led him to be responsible for 
expensive equipment and for working independently.  Tr. at 48.  The Individual 
was responsible and trustworthy.  Tr. at 48.   Employees in the Individual’s 
previous job have a lot of freedom.  Tr. at 50.  Some employees, when they make 
a mistake, will try to conceal the mistake.  The Individual always admitted a 
mistake to his supervisors.  Tr. at 50.  The supervisor had no reason to doubt his 
judgment, honesty, or trustworthiness.  Tr. at 50.  
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The second supervisor testified that he hired the Individual in 2005.  Tr. at 66.  
The Individual was an “outstanding” employee.  Tr. at 67.  He was reliable, 
prompt, in uniform, properly groomed, alert, and willing to participate actively 
at work.  Tr. at 67.  He presently talks to the Individual six or eight times a year 
and sees him socially twice a year.  Tr. at 68.  The supervisor stated that he  

was initially surprised that there was some falsification, but then on 
the other hand, I wasn’t at all surprised that he would come back 
and say, you know, “I cannot live with this inaccuracy.”  

 
It is typical of his character, in my opinion, that he would come 
back .  What I’m not surprised is a guy like him would say, “this is 
not right and I need to make it right, I need to clarify the record.” 

 
It shows a great deal of integrity in my mind that he would say, 
you know, that . . . he’s learning, . . . , he has a lot of honor. 

 
So I was surprised with the initial inaccuracies that he put on there.  
On the other hand, I’m not at all surprised that he–that his 
character would be one to stand up and say, “Hey, I’ve got to make 
this accurate.” 

 
Tr. at 69-70.  The supervisor testified that he believes the Individual lied about 
his drug usage because “he had a lack of understanding of the clearance process, 
and . . . he believed that if he answered truthfully at that time, it would affect him 
negatively in the consideration of being granted a clearance, which is a 
requirement of our job here.”  Tr. at 75.   
 
The third supervisor testified that he met the Individual in 1999 or 2000, when he 
began supervising the Individual in his job.  Tr. at 92.  At the time, the Individual 
was in his late teens.  Tr. at 92.  The Individual worked his way up at the 
employment by proving his responsibility and  work ethic.  Tr. at 93.  The 
Individual was trustworthy, and the supervisor would hire him again.  Tr. at 95.   
 
  2.   Current Employment Supervisors  
 
The first supervisor testified that the Individual was assigned to work in his 
department in September 2007.  Tr. at 54.  The supervisor testified that the 
Individual performed his job very well.  Tr. at 55.  They would give him a task or 
job and he would complete the task.  Tr. at 55.  Once they knew the Individual 
and his work ethic, they knew that they did not have to supervise him closely to 
make sure the job would be finished properly.  Tr. at 55.  If the Individual was 
unsure of a task, he would ask for instruction.  Tr. at 55.  “[The Individual] 
would take the initiative to go above and beyond.”  Tr. at 56.  The Individual was  
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dependable and honest.  Tr. at 56.  The supervisor had the authority to restrict 
the Individual’s access to keys and certain jobs, if the Individual proved not to be 
honest or trustworthy, but he has not been restricted.  Tr. at 57.  The supervisor 
stated that the Individual appeared to be very sorry and guilty about the 
falsification.  Tr. at 60.  He believes that the falsification is assuaged by the fact 
that the Individual came forward on his own.  Tr. at 60.  The supervisor stated 
“[b]ut for somebody to put down some bad information, in my opinion, and to 
come back and try to correct it, that’s being honest right there.”  Tr. at 62.  
 
The Individual’s current supervisor testified that he has known the Individual 
for approximately one year.  Tr. at 98-99.  He stated that the Individual is a hard 
worker.  Tr. at 99.  The Individual is honest with him about what work he has 
and has not completed.  Tr. at 100.  He stated the Individual is honest and 
upright.  Tr. at 100.  He follows through on what he says he is going to do.  Tr. at 
101.  In addition, the Individual does the right thing, whether someone is 
monitoring him or not.  Tr. at 101.  For example, he wears all safety equipment 
required to complete a job, whether he is being supervised or not.  Tr. at 101.  
The Individual is prompt.  Tr. at 102.  The Individual is always properly dressed 
and groomed for work, wearing a clean, pressed uniform, and being cleanly 
shaven.  Tr. at 103.   
 
 E.   The Individual’s Co-Worker 
 
The co-worker testified that he has known the Individual about four years.  Tr. at 
77.  The co-worker is a member of the same armed force as the Individual and 
met the Individual when the co-worker rejoined his unit, which the Individual 
had joined while the co-worker was in Iraq.  Tr. at 77.  When the co-worker 
returned to his unit, he supervised and trained the Individual.  Tr. at 78.  They 
worked together every day during the Individual’s training.  Tr. at 79.  He is a 
hard worker and somewhat more mature than other trainees.  Tr. at 79.  He 
presently sees the Individual every weekend for training.  Tr. at 81.   
 
The co-worker stated that he does not question the Individual’s honesty, 
judgment, and reliability because of the dealings he has had with him.  Tr. at 84.  
He testified that he checks up on the Individual occasionally.  Tr. at 85.  He said 
that the Individual’s supervisors have spoken “very, very highly of him.”  Tr. at 
86.   
 
III.  Standard of Review 
     
A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a 
criminal case, in which the burden is on the government to prove the defendant 
guilty beyond a reasonable doubt.  In this type of proceeding, we apply a  
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different standard, which is designed to protect national security interests.  A 
hearing is “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The 
burden is on the individual to come forward at the hearing with evidence to 
convince the DOE that granting or restoring his access authorization “would not 
endanger the common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.27(d). 
 
This standard implies that there is a strong presumption against the granting or 
restoring of a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 
(1988) (the “clearly consistent with the interests of the national security test” for 
the granting of security clearances indicates that “security-clearance 
determinations should err, if they must, on the side of denials.”) Dorfman v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the 
issuance of a security clearance).  Consequently, it is necessary and appropriate 
to place the burden of persuasion on the individual in cases involving national 
security issue.  Personnel Security Hearing, Case No. VSO-0002, 24 DOE ¶ 82,752 at 
85,511 (1995).   
Once a security concern has been found to exist, the individual has the burden of 
going forward with evidence to rebut, refute, explain, extenuate, or mitigate the 
allegations.  Personnel Security Hearings, Case No. VSO-0005, 24 DOE ¶ 82,753 
(1995), aff’d, 25 DOE ¶ 83,013 (1995).  See 10 C.F.R. § 710.7(c). 
 
IV.  Criterion F Findings and Conclusions 
 
According to the Adjudicative Guidelines, any failure to provide truthful and 
candid answers during the security clearance process is conduct that raises 
questions about an individual’s reliability, trustworthiness, and ability to protect 
classified information.  See Adjudicative Guidelines, Guideline E ¶ 15.  
 
A finding of derogatory information does not, however, end the evaluation of 
evidence concerning the Individual’s eligibility for access authorization.  See 
Personnel Security Hearing, Case No. VSO-0244, 27 DOE ¶ 82,797, aff’d (OSA 1999); 
Personnel Security Hearing, Case No. VSO-0154, 26 DOE ¶ 82,794 (1997), aff’d 
Personnel Security Review, (Case No. VSA-0154), 27 DOE ¶ 83,008, aff’d (OSA 
1998).  In the end, like all OHA Hearing Officers, I must exercise my common 
sense judgment in determining whether an individual’s access authorization 
should be restored after considering the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c).  Therefore I must consider whether the Individual has submitted 
sufficient evidence of mitigation to resolve the security concerns raised by his 
failure to honestly disclose his illegal drug use. 
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In a number of decisions, OHA Hearing Officers have considered the 
implications of falsifications.  The factors considered in these cases include 
whether the individual came forward voluntarily to renounce his falsifications.  
Compare Personnel Security Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), 
aff’d (OSA 1996) (voluntary disclosure by the individual), with Personnel Security 
Hearing, Case No. VSO-0327, 28 DOE ¶ 83,005 (2000), aff’d (OSA 2000) 
(falsification discovered by DOE security).  In addition, an OHA Hearing Officer 
must also consider the length of time the falsehood was maintained.  Compare 
Personnel Security Hearing, Case No. VSO-0448, 28 DOE ¶ 82,816 (2001), aff’d 
Personnel Security Review, Case No. VSA-0448, (October 25, 2001) (11-month 
period of honesty not sufficient to mitigate four-year period of deception), with 
Personnel Security Hearing, Case No. VSO-0440, 28 DOE ¶ 82,807 (2001) aff’d (OSA 
2001) (18 months of responsible, honest behavior sufficient evidence of 
reformation from dishonesty that spanned 6-months in duration); Personnel 
Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999), aff’d Personnel 
Security Review, 27 DOE ¶ 83,025 (2000), aff’d (OSA 2000) (19 months not 
sufficient time to demonstrate rehabilitation for 12-year period of deception).  
Also, an OHA Hearing Officer must consider whether a pattern of falsification is 
evident and the amount of time that has transpired since the individual’s 
admission.  See Personnel Security Hearing, Case No. VSO-0327, 27 DOE ¶ 82,844,  
aff’d 28 DOE ¶ 83,005 (2000) aff’d (OSA 2000) (two QNSPs in 1990 and 1996 and 
information during a Personnel Security Interview in 1991 falsified, which came 
to light in 1996).   
 
Ultimately, I must use my common sense judgment to determine whether the 
Individual’s access authorization should be restored.  In this case, I find that the 
Individual’s falsifications are a serious matter.  He deliberately falsified relevant 
and material information on two security forms at two government agencies, the 
DOD in 20054/ and the DOE in 2007, and he lied to the OPM investigator in 2007.  
Although the Individual testified that he now understands the importance of 
being completely honest in his responses, the Individual’s willingness to conceal 
information from the DOE in order to avoid an adverse consequence is an action 
that is unacceptable among access authorization holders.  See Personnel Security 
Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752, aff’d (OSA, 1995).  The fact that the 
Individual came forward on his own accord to report the falsification is a 
positive factor that weighs in favor of his access authorization being restored.  
Weighing against restoring the Individual’s access authorization are the 
following factors: (1) he maintained the falsification for 18 months while he has 
only been honest with the DOE for 10 months; (2) his falsifications are recent, 

                                                           
4/  The Individual’s failure to provide truthful responses on his QNSP to the DOD falls 
within the ambit of Guideline E, the Guideline that corresponds to Criterion F and hence 
is an appropriate factor for me to evaluate in connection with the proceeding. 
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having occurred between December 2005 and June 2007; (3) he has shown a 
pattern of deception by falsifying two QNSPs and answers to an OPM 
investigator; (4) he admitted during the hearing that he did not disclose his drug 
usage on the QNSP because he thought he would not be granted an access 
authorization; and (5) during the period that the Individual maintained the 
falsehood, he was vulnerable to blackmail, pressure, or coercion.  After 
considering all the evidence, both favorable and unfavorable, in a common-sense 
matter, I find that the Individual has failed to mitigate the security concerns 
raised by Criterion F.   
 
 V. Conclusion 
 
As the foregoing indicates, the Individual has not resolved the Criterion F 
security concern cited in the Notification Letter.  Therefore, I must conclude that 
the Individual has not shown that restoring his access authorization would not 
endanger the common defense and security and would be clearly consistent with 
the national interest.  10 C.F.R. § 710.27(a).  Consequently, it is my decision that 
the Individual’s access authorization should not be restored at this time.  The 
parties may seek review of this decision by an Appeal Panel.  10 C.F.R. § 
710.28(b)-(e). 
 
     
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  Aug. 7, 2008  



* The original of this document contains information which is
subject to withholding from disclosure  under 5 U.S.C. 552.   Such
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 DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 7, 2008

Case Number: TSO-0589

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s suspended access authorization should not be restored.

I.  BACKGROUND

In April 2007, the DOE conducted a Personnel Security Interview
with the individual (the 2007 PSI) regarding a November 2006
incident where he was charged with domestic violence.  See  Case
Evaluation Sheet at 1, 5, DOE Exhibit 2.  In addition, the
individual was evaluated in September 2007 by a DOE-consultant
psychiatrist (the DOE-consultant Psychiatrist), who issued a report
setting forth his conclusions and observations.  DOE Exhibit 15.
In October 2007, the individual’s access authorization was
suspended.  DOE Exhibit 2.    

In November 2007, the Manager for Personnel Security of the DOE
area office where the individual is employed (the Manager) issued
a Notification Letter to the individual.  Enclosure 2 to this
letter, which is entitled “Information Creating a Substantial Doubt
Regarding Eligibility for Access Authorization,” states that the
individual’s behavior has raised security concerns under Sections
710.8(h) and (j) of the regulations governing eligibility for
access to classified material (Criteria H and J).  Specifically,
the Enclosure states that the DOE-consultant Psychiatrist diagnosed
the individual as meeting the criteria for “Alcohol Abuse”, as



specified in the Diagnostic and Statistical Manual of Mental
Disorders IV-TR (DSM-IV TR).  He further concluded that this
illness causes, or may cause, a significant defect in the
individual’s judgment or reliability.  

Enclosure 2 also refers to the following information concerning the
individual’s alcohol-related arrests:

1.  In November 2006, he was arrested and charged for
Assault, Domestic Violence.  He consumed approximately
six beers prior to the arrest.

2.  In October 1992, January 1991, October 1988 and
November 1983, he was arrested and charged with DWI.

3.  In January 1990, he was arrested and charged with
possessing an Open Container.

Finally, the Notification Letter refers to the following statements
made by the individual concerning his use of alcohol:

1.  At his September 2007 psychiatric evaluation, he
admitted to drinking to intoxication one to two times per
week.  He also admitted that he has had a problem with
alcohol in the past and he “should probably stop drinking
alcohol altogether.” 

2.  At his 2007 PSI, he stated that as a result of his
1992 DWI, he was ordered by the court to quit consuming
alcohol for six months to a year and was required to
report weekly to a center and to take antabuse.  He also
admitted that his drinking has caused family conflict.

3.  At both his 2007 PSI and his September 2007
evaluation, he stated that he plans to continue his
current level of alcohol consumption despite jeopardizing
his security clearance and his health.

4.  In several interviews with the DOE, he has admitted
that he “episodically abuses alcohol” and that he has a
family pattern of alcohol abuse.

See Enclosure 2 to Notification Letter, DOE Exhibit 1.

The individual requested a hearing (hereinafter “the hearing”) to
respond to the concerns raised in the Notification Letter.  In his
initial written response to those concerns, the individual asserted



that he disputed the DOE-consultant Psychiatrist’s finding that he
met the DSM-IV TR’s standards for an alcohol disorder.  However, he
also asserted that he has abstained from all alcohol use since
October 14, 2007, has commenced participation in Alcoholics
Anonymous (AA), and is committed to a future of abstinence from
alcohol. 

The hearing in this matter was convened in March 2008.  At the
hearing, the testimony focused on the DOE-consultant psychiatrist’s
diagnosis and the individual’s efforts to document his period of
abstinence from alcohol, his rehabilitation activities, and the
extent of his commitment to future sobriety. 

II.  HEARING TESTIMONY 

At the hearing, testimony was received from nine persons.  The DOE
presented the testimony of the DOE-consultant Psychiatrist.  The
individual, who was represented by counsel, testified and presented
the testimony of his licensed professional counselor (the
individual’s Counselor), his AA sponsor, his wife, his brother, and
his manager.  At the hearing, the individual introduced medical
records indicating that he had completed an outpatient treatment
program for depression and alcohol dependence in December 2007,
along with follow-up psychiatric evaluations conducted by his
treating psychiatrist (the individual’s psychiatrist).
Individual’s Hearing Exhibit 1.  The individual also submitted job
performance summaries  and AA attendance sheets.  Individual’s
Hearing Exhibits 2 and 3.

A.  The DOE-Consultant Psychiatrist

The DOE-consultant Psychiatrist testified that when he evaluated
the individual in September 2007, the individual rationalized his
drinking and denied that alcohol currently was a problem in his
life.  TR at 14-17.  He stated that he administered several
psychological surveys to the individual, and that his responses
indicated problems with alcohol and a high degree of defensiveness.
TR at 20.  In particular, he stated that the individual’s responses
on the Mini Patient Health Survey (MPHS) indicated that the
individual had consumed more alcohol than he planned, that he had
failed in attempts to cut back on his drinking, and that he knew
that alcohol has caused him problems.  TR at 24-25.  He stated that
the individual admitted to drinking eighteen to thirty beers a
week, and that he last drank the Friday before the evaluation.  TR
at 17-18.  



The DOE-consultant Psychiatrist concluded that based on the
individual’s past legal and family problems with alcohol, his
current usage, and the alcohol problems revealed by the MPHS and
other surveys, he found that the individual met the DSM-IV TR
criteria for alcohol abuse.  TR at 22. 

The DOE-consultant Psychiatrist testified that in his report, he
indicated his opinion that if the individual engaged in a
rehabilitation program, two years of absolute abstinence would be
necessary to show adequate evidence of reformation from Alcohol
Abuse.  TR at 27.

B.  The Individual

The individual testified that he recognizes that his misuse of
alcohol was a factor in the November 2006 domestic violence
incident involving his wife.  He stated that getting his clearance
pulled in October 2007 “hit me like a ton of bricks”, and he
stopped consuming alcohol on October 14, 2007.  TR at 199, 218.  He
testified that he has not consumed alcohol since that date.  TR at
219.  He stated that the situation concerning his clearance made
him feel very anxious and depressed, and that, in December 2007, he
enrolled in an outpatient treatment program to address his
depression, anxiety and alcohol issues.  He stated that the
outpatient program lasted three hours a day, three days a week for
three weeks, and involved mood assessment exercises and group
discussions of  triggers, anger management and sobriety.  TR at
200-202.  

The individual testified that the program was centered around
obtaining a psychiatrist and a counselor, which he did during the
third week of the program.  TR at 201.  He stated that the
outpatient program helped him to understand his problem with
alcohol for the first time, and that he is gaining additional
insights through participation in AA and from reading the AA
Agnostics book.  TR at 203.  He testified that he now is convinced
that he is an alcoholic.  TR at 215.  He stated that he agrees with
the DOE-consultant Psychiatrist and his own psychiatrist that he
has a diagnosable alcohol disorder.  TR at 216.   

The individual stated that he first attended an AA meeting on
December 19, 2007, and has been keeping a log of his attendance
with the goal of attending ninety AA meetings during a ninety day
period.  TR at 196, 199, Individual’s Hearing Exhibit 3.  He
testified that “I’m not quite there yet.”  Id.  He testified that
about ten days after he began attending AA, he selected an AA
sponsor.  He stated that his sponsor has a good focus and



direction, and is very sincere about his own sobriety.  He
testified that this has helped him to believe in the AA program.
TR at 197.  He stated that he now has no desire to consume alcohol,
that he is feeling less stressed, and that his relationship with
his wife has improved.  TR at 205.  He testified that they no
longer keep alcohol in their home.  TR at 213.

The individual testified that he and his wife have experienced
considerable stress in their relationship because of the aberrant
behavior of his adult stepdaughter, and that an argument relating
to the stepdaughter caused the 2006 domestic violence incident.  He
stated that he believes that his alcohol consumption was a factor
in that incident.  TR at 195.  He stated that there have been no
other incidents of physical violence in his marriage.  Id.  He
indicated that although his stepdaughter’s behavior continues to
generate concern, he has detached himself emotionally from the
situation.  TR at 209.  

The individual testified that he has made a personal commitment to
sobriety, and does not intend to resume drinking under any
circumstances.  TR at 217.  He stated that his sobriety has allowed
him to feel happier and to spend quality time with his step-
grandchildren.  TR at 223. 

C.  The Individual’s Counselor

The individual’s Counselor testified that after the individual
successfully completed his outpatient treatment, the individual was
referred to him for ongoing counseling for his depression and his
alcohol problem.  TR at 101.  He stated that he agreed with the
DOE-consultant Psychiatrist’s diagnosis of Alcohol Abuse that
approaches Alcohol Dependence.  TR at 108-109.

The Counselor testified that after completing the outpatient
program, the individual was no longer in denial about his alcohol
problem.  TR at 101.  He stated that the individual is staying
sober and following a treatment plan that includes frequent AA
attendance, discussions with his AA sponsor, and counseling
sessions.  TR at 102.  He testified that he and the individual have
met weekly or biweekly for about eight sessions, and that they plan
to continue.  He stated that he also has started to meet with the
individual’s wife in an effort to resolve the family issues
relating to her daughter.  TR at 117-118,  114. 

The individual’s Counselor stated that he believes that the
individual’s current prognosis is good, and that he is in remission
from alcoholism and depression.  TR at 114.  He stated that the



individual now has the tools to maintain sobriety, and described
his chances of relapsing at the present time as “minimal”.  TR at
135.  He stated that the individual has less than the average risk
of relapse at about six months of sobriety because of his good
motivation and his effective treatment program.  However, he stated
that this risk of relapse will continue to decline through the
first 12 months of sobriety and thereafter as the individual’s
stability in his practice of sobriety becomes stronger.  TR at 136-
137.  He estimated that there is “less than a 30 percent chance” of
the individual’s relapsing in the next year.  TR at 138. 

D.  The Individual’s AA Sponsor

The individual’s AA sponsor testified that he first met the
individual at an AA meeting in December 2007 and that he has been
sponsoring the individual for about three months.  He described the
individual as honest, open-minded and willing, with no reluctance
to commit to the AA program.  The AA sponsor stated that he sees
his role as guiding the individual through the AA steps.  He
testified that the individual has completed the first three steps,
and is now making a moral inventory of his life.   TR at 65-68.

The AA sponsor testified that he believes that the individual is
sincerely committed to changing his life, and that his commitment
is reflected by his active involvement in AA meetings and by the
frequency of his attendance.  He stated that the individual is
attending at least six AA meetings a week.  TR at 73-75.  He
testified that the individual uses a sobriety date of October 14,
2007, and he has no reason to believe that this date is inaccurate.
TR at 89. 

E.  The Individual’s Wife  

The individual’s wife testified that she and the individual have
been married for eleven years.  She stated that prior to October
2007, she and her husband occasionally drank substantial amounts of
beer.  TR at 169-170.  She stated that their only physically
violent dispute occurred in November 2006, during a domestic
argument about her daughter.  She testified that their use of
alcohol was a factor in the escalation of the argument to violence.
TR at 176-177.  

She stated that the individual decided to stop drinking in early
October 2007.  TR at 178, 189.  She testified that she has stopped
drinking herself, and that they no longer keep alcohol in the
house.  TR at 178-182.  She stated that the individual attends AA
meetings very faithfully, calls his AA sponsor regularly, and sees



his Counselor and his psychiatrist.  TR at 182.  She testified that
she also has seen the Counselor to discuss family issues.  TR at
183.  

F.  The Individual’s Brother

The individual’s brother testified that he lives about three miles
from his brother and that they keep in “pretty regular touch” by
telephone.  He stated that he believes that he last saw his brother
consume alcohol sometime in mid 2007.  TR at 168.  He stated that
around Thanksgiving 2007, he commented to the individual that he
looked thinner, and the individual told him that he had quit
drinking, and that he had not had a drink in quite a while.  TR at
163.  He testified that he has not visited the individual’s home
since December 2007, but that when he and the individual had lunch
together recently, the individual did not consume alcohol.  TR at
167.  He stated that when he spoke to the individual by telephone
about a week and a half prior to the hearing, the individual told
him that he had just attended his 80  AA meeting.  TR at 166. th

G.  The Individual’s Manager

The individual’s manager testified that he has known the individual
for eleven years and supervised him for five or six years.  He
stated that he has no contact with the individual outside the
workplace.  He testified that he has never seen the individual
consume alcohol, or exhibit any impairment from alcohol in the
workplace.  He stated that the individual has had no problems
involving attendance or tardiness in the workplace, and that he is
considered a good employee.  The individual’s manager testified
that since the individual’s clearance was suspended in October
2007, he and the individual do not work in the same area.  He now
sees the individual about once a week, and has observed nothing
unusual in his demeanor on those occasions.  TR at 145-153.

H.  The DOE-consultant Psychiatrist’s Additional Testimony

After hearing the testimony of the other witnesses, the DOE-
consultant Psychiatrist stated that he is impressed with the
changes in the individual since his September 2007 evaluation.  He
stated that the individual now has accepted his alcohol problem and
has logged over five months of intensive rehabilitation activities.
He testified that the individual has built a safety net that
includes his five months of sobriety, attendance at AA meetings six
or seven times a week, individual and family counseling, and
cooperation from his wife, who also has stopped drinking.  TR at
221-222, 226.



The DOE-consultant Psychiatrist stated that the individual’s risk
of relapse is better than average for persons with five months of
sobriety, but that it remains unacceptably high.  He stated that
the individual’s risk of relapse will decline after twelve months
of sobriety when the individual achieves sustained remission from
his diagnosis of Alcohol Abuse.  TR at 226.  Although his September
2007 report states that the individual needs two years of sobriety
to demonstrate rehabilitation, the DOE-consultant Psychiatrist
testified that he now is confident that if the individual continues
on his current path for twelve months, he will be a safe risk for
maintaining his sobriety in the future.  TR at 227. 

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a
criminal case, in which the burden is on the government to prove
the defendant guilty beyond a reasonable doubt.  In this type of
case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting
or restoring of a security clearance.  See  Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the
interests of national security test" for the granting of security
clearances indicates "that security determinations should err, if
they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).



IV.  ANALYSIS

A.  Diagnosis

At the hearing, the individual’s attorney questioned the DOE-
consultant Psychiatrist at length regarding whether his diagnosis
meets the criteria for Alcohol Abuse set forth in the DSM-IV TR.
The DOE-consultant Psychiatrist firmly maintained that his
diagnosis  of Alcohol Abuse is appropriate. See TR at 28-55.
Moreover, the individual’s Counselor also testified that the
individual meets the DSM IV TR criteria for Alcohol Abuse, and the
individual’s medical records indicate that the working diagnosis
being used by the individual’s psychiatrist is Alcohol Dependence.
See TR at 108-109, Individual’s Hearing Exhibit 1.  In addition,
the individual himself admits that he is an alcoholic, and has
engaged in a full scale recovery program.  Given these facts, the
numerous challenges put forward by the individual’s attorney
concerning the DOE-consultant Psychiatrist’s diagnosis make little
sense.  I find that there is agreement among the medical
professionals that the individual suffers from an alcohol disorder
at least as severe as Alcohol Abuse.  I therefore turn to the issue
of whether the individual has demonstrated rehabilitation from his
Alcohol Abuse.

B.  Rehabilitation

The individual has provided significant evidence to mitigate the
concerns regarding his Alcohol Abuse.  I find that the testimony
and evidence presented at the hearing provides sufficient
corroborative support for the individual’s assertion that he has
been abstinent from alcohol since October 14, 2007.  The individual
provided his own convincing testimony on this point.  Further, the
individual’s wife testified that he ceased drinking at about that
time, his AA sponsor testified that the individual uses October 14
as his sobriety date, and his brother recalled that the individual
told him in November 2007 that he had not been drinking for “quite
a while”.  The individual’s claim of ongoing sobriety also is
supported by the frequency of his participation in recovery
activities in recent months.  Therefore, I find that, as of the
date of the hearing, the individual had been abstinent from alcohol
since October 14, 2007, a period of a little more than five months.

I was impressed with the individual’s testimony that he is engaged
in a full schedule of recovery activities.  Beginning in early
December 2007, the individual successfully completed a three-week
outpatient treatment program, and since then he has attended AA
meetings on almost a daily basis.  In addition, he has weekly



1/ In this regard, I note that medical professionals often
require a full year of abstinence to establish rehabilitation,
because a one year abstinence period allows an individual to go
through a sufficient number of ups and downs that normally occur
within a year to test whether he can withstand normal stresses
without turning to alcohol.  See Personnel Security Hearing (Case
No. TSO-0150), 29 DOE ¶ 82,800 at 85,756 (2005).  In the present
case, with only five and a half months of sobriety at the time of
the hearing, the individual has not yet dealt with all of the
seasonal activities and stressors that can trigger relapses.

discussions with his AA sponsor and weekly or biweekly sessions
with his Counselor concerning alcohol and family issues.  He also
testified that he is committed to abstaining from alcohol in the
future.  

Nevertheless, the security concerns have not been fully resolved.
At the hearing, the DOE-consultant Psychiatrist testified that the
individual has made excellent progress in his recovery, and that if
he remains engaged in his recovery activities, he can be considered
rehabilitated from alcohol abuse one year from his sobriety date of
October 14, 2007.  The individual’s Counselor also believes that
the individual is making excellent progress.  However, he estimated
the individual’s current risk of relapse at about thirty percent,
and he indicated that the individual’s risk of relapse would
decline further after a year of sobriety and continued involvement
in recovery activities. 

Overall, I was convinced by this expert testimony.  See, e.g.,
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760
(1995) (Hearing Officer gave deference to expert medical opinion in
finding that rehabilitation was not established). In general,
medical professionals believe that remaining sober for a full year
is a significant watershed in the process of reaching
rehabilitation and reformation, and a good indicator of commitment
to sobriety.  See Personnel Security Hearing (VSA-0298), 28 DOE
¶ 83,002 (2000), and cases cited therein at 86,506.  In this
instance, my positive assessment of the individual’s demeanor and
of the evidence presented at the hearing convince me that the
individual is highly committed to his ongoing sobriety, and that he
is developing the personal skills and support network necessary to
maintain his sobriety.  However, this positive evidence does not
convince me that the individual’s current period of sobriety of
five and one-half months is sufficient for the individual to
demonstrate that he is at low risk for relapsing into alcohol use.
1/   Moreover, in the present case, the individual’s Counselor



acknowledges that the individual’s family situation involving his
step-daughter is an ongoing source of stress and a challenge to the
individual’s coping abilities.  I therefore concur with the DOE-
consultant Psychiatrist’s conclusion, and find that a full year of
recovery activities is necessary to establish that the individual
can cope with this additional stress and thereby demonstrate that
he is at a low risk for relapse.  Accordingly, I find that the
individual’s access authorization should not be restored at this
time. 

V. CONCLUSION

For the reasons set forth above, I find that the individual suffers
from alcohol abuse subject to Criteria (h) and (j).  Further, I
find that this derogatory information under Criteria (h) and (j)
has not been mitigated by sufficient evidence of rehabilitation and
reformation.   Accordingly, after considering all of the relevant
information, favorable or unfavorable, in a comprehensive and
common-sense manner, I conclude that the individual has not
demonstrated that restoring his access authorization would not
endanger the common defense and would be clearly consistent with
the national interest.  It is therefore my conclusion that the
individual’s access authorization should not yet be restored. The
individual or the DOE may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: May 15, 2008



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 24, 2008 
 
Case Number:   TSO-0591 
 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1

 A DOE 
Local Security Office (LSO) suspended the individual’s access authorization pursuant to the 
provisions of Part 710. In this Decision, I will consider whether, on the basis of the testimony 
and other evidence in the record of this proceeding, the individual’s access authorization should 
be restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the DOE should not restore the individual access 
authorization at this time. 
 
I. Background 
 
On February 5, 2007, the individual, a DOE employee, reported to the LSO that he had been 
arrested and charged with Driving While Intoxicated (DWI) on February 2, 2007.  Exhibit 11; 
Exhibit 4 at 2.  A subsequent background investigation revealed an August 2000 DWI arrest that 
the individual had not disclosed to the DOE during an April 11, 2001, Personnel Security 
Interview (PSI) conducted to address alcohol-related issues.  Id.  Based on these two facts, and 
because the individual’s history included two earlier DWI arrests, the LSO conducted a PSI with 
the individual on August 10, 2007.  Id.;  See Exhibit 19.  Because the security concern remained 
unresolved after the PSI, the LSO requested that the individual be interviewed by a DOE 
consultant psychiatrist (DOE psychiatrist).  See Exhibit 3.  The psychiatrist interviewed the 
individual on September 17, 2007. See Exhibit 8. The LSO ultimately determined that the 
derogatory information concerning the individual created a substantial doubt about his eligibility 
for an access authorization, and that the doubt could not be resolved in a manner favorable to 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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him.  Accordingly, the LSO proceeded to obtain authority to initiate an administrative review 
proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the DOE characterized this information as indicating that the 
individual has deliberately misrepresented, falsified, or omitted significant information from a 
Questionnaire for National Security Positions (QNSP), a personnel qualifications statement, or 
written or oral statements made in response to official inquiry on a matter that is relevant to a 
determination regarding eligibility for DOE access authorization, Exhibit 1 (citing 10 C.F.R. 
§ 710.8(f)), and that the individual has been, or is a user of alcohol habitually to excess, or has 
been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from 
alcohol abuse.  Id. (citing 10 C.F.R. § 710.8(j)). 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on February 8, 2008. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his partner, two substance abuse therapists who have treated the individual, the 
individual’s probation officer, his supervisor, his Alcoholic Anonymous (AA) sponsor, and the 
DOE psychiatrist.  The DOE Counsel submitted 21 exhibits prior to the hearing, and the 
individual presented five exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
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factors prescribed in 10 C.F.R. § 710.7(c).2 After due deliberation, I have determined that the 
individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
As the basis for security concerns under Criterion F, the Notification Letter cites the individual’s 
failure to disclose, during an April 11, 2001, PSI, an August 2000 DWI arrest and subsequent 
counseling and participation in AA.  Further noted are discrepancies between the individual’s 
2001 and 2007 PSIs regarding when he resumed drinking after his 1998 DWI and whether he 
had ever experienced any blackouts after consuming alcohol.  Exhibit 1 (citing 10 C.F.R. 
§ 710.8(f)). 
 
Cited as bases for a security concern under Criterion J were: (1) the DOE Psychiatrist’s diagnosis 
that the individual suffers from Alcohol Abuse, the prognosis for which is worsened by the 
presence of Dysthymic Disorder; (2) four arrests of the individual for DWI, one each in 1991, 
1998, 2000, and 2007; (3) a 1981 charge of Minor in Possession of Alcohol; (4) the individual’s 
1979 suspension from his high school basketball team for consuming alcohol in his dormitory; 
(5) the individual’s blackout after consuming alcohol in 1994; (6) admitted difficulties in 
personal relationships stemming from his alcohol use. 
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under Criterion 
F and J. Regarding Criterion F, the individual’s failure to provide full, frank and truthful 
responses during his 2001 PSI, raises questions about his reliability, trustworthiness and ability 
to protect classified information. See Guideline E (15) of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 2005 by the 
Assistant to the President for National Security Affairs, The White House (Adjudicative 
Guidelines).  As for Criterion J, the excessive consumption of alcohol is a security concern 
because that behavior can lead to the exercise of questionable judgment and the failure to control 
impulses, which in turn can raise questions about a person’s reliability and trustworthiness. See 
id. at Guideline G.  
 
IV.   Findings of Fact  
 
The relevant facts in this case are not in dispute.  The individual has a long history of alcohol-
related incidents, beginning with his suspension from his high school basketball team in 1979 for 

                                                 
2 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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consuming alcohol in his dormitory.  The individual has admitted to having been charged with 
Minor in Possession of Alcohol in 1981, and with DWI on four separate occasions, in 1991, 
1998, 2000, and 2007.  Exhibit 20 at 27.  However, as cited in the Notification Letter, the 
individual failed to disclose his August 2000 DWI arrest, as well as subsequent counseling and 
participation in AA, in an April 11, 2001, PSI conducted to address his alcohol use. In the same 
PSI, the individual falsely stated that he had abstained from consuming alcohol after his 1998 
arrest under December 2000.   
 
Moreover, at least one of these charges was not disclosed by the individual on each of five 
QNSPs that the individual completed in 1992, 1992, 1995, 1999, and 2005, in response to the 
following question: “Have you ever been charged with or convicted of any offense(s) related to 
alcohol or drugs?”  Specifically, the individual failed to disclose: 
 

- the 1981 charge of Minor in Possesion of Alcohol on his 1992, 1994, 1995, 1999, and 
2005 QNSP 

- the 1991 DWI charge on his 1994, 1995, and 2005 QNSP 
- the 1998 DWI charge on his 1999 and 2005 QNSP 

 
Exhibits 14, 15, 16, 17, 18.  Though these repeated failures to disclose information on his QNSPs 
were not cited in the Notification Letter, they are obviously facts relevant to my consideration of 
the concerns raised under Criterion F discussed above. 
 
After his most recent DWI arrest in 2007, the individual received individual treatment from a 
substance abuse and mental health therapist and, in September 2007, was referred by a court to a 
substance abuse treatment program in which he was still participating at the time of the hearing 
in this matter. 
 
V.        Hearing Testimony 
 
  A.    The Individual’s Therapist from March 2007 to March 2008 
 
After his February 2007 DWI arrest, the individual sought treatment from a substance abuse and 
mental health therapist whom he saw on an individual basis from March 2007 to March 2008.  
Hearing Transcript [hereinafter Tr.] at 73.  This therapist testified that he met with the individual 
eight times during this period.  Id. at 76.  The therapist initially diagnosed the individual as 
suffering from alcohol abuse and “moderate mild depression.”  Id. at 73-74.  On June 8, 2007, 
after having met with the individual four times, the therapist “removed” the diagnosis of alcohol 
abuse, “largely based” upon the individual’s reported abstinence from alcohol since the DWI 
arrest.  Id. at 74-75, 76.  In subsequent meetings, the therapist’s treatment focused on the 
individual’s issues with depression.  Id. at 77.  In March 2008, based upon the individual’s report 
that “all the areas in his life seem[ed] to be working very well for him,” the therapist diagnosed 
the individual’s depression as being in remission, and saw no further need for treatment.  Id. at 
82-83. 
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 B. The Individual’s Probation Officer 
 
On September 6, 2007, on the recommendation of the individual’s probation officer, the judge in 
the individual’s DWI case referred the individual to what the probation officer described in her 
testimony as “an intensive supervision program . . . for people who have between two and five 
convictions for DWI.”  Id. at 86, 87-88.  As part of the program, the individual has completed 48 
hours of community service and attended a victim impact panel.  Id. at 88.  The program also 
required the individual to attend at least two group counseling sessions and one AA meeting per 
week.  Id.  In addition, the individual has been subject to random testing for alcohol consumption 
twice per week, and is also tested each time he attends a group counseling session.  Id. at 90. 
 
At the beginning of the program, the individual met with the probation officer twice a week, and 
now sees her every three weeks.  Id. at 87, 88.  The probation officer testified that the individual 
has never missed a required meeting, id. at 93, and has “just worked a really good program.”  Id. 
at 94.  The probation officer has the option to designate any participant as an “All-Star in the 
program, and I don't do it very often, but [the individual] was named an All-Star in the program 
for his level of participation, his willingness to help others out while in the program. He's 
become a good mentor to other participants.”  Id.  The probation officer testified that the 
individual was in the last phase of his program, and expected him to complete the program in 
July 2008.  Id. at 87, 95. 
 
  C. The Individual’s Group Therapist 
 
The group counseling sessions which the individual has attended since September 2007 are 
conducted by a private counseling firm and facilitated by a substance abuse therapist who 
testified at the hearing.  Id. at 44-45, 56.  In his hearing testimony, this therapist described the 
two groups that the individual was required to attend each week, the Chemical Dependency 
group and the Integrity Recovery group.  Id. at 46-47, 51-52.  Though not required to, the 
individual also regularly attends a Talking Circle group, which addresses issues from a spiritual 
perspective.  Id. at 47-49.  The therapist confirmed that the individual has, as required, attended 
AA meetings at least once per week, and has a sponsor.  Id. at 50.  The therapist testified that the 
program in which the individual is participating is normally comprised of four three-month 
phases, but that some complete the program in as little as nine months, and because the 
individual has gone “above and beyond expectations,” he is now in the final phase of the 
program.  Id. at 53-54.  After completion of the program, the individual can participate in an 
Alumni Group, which provides an opportunity for those who have completed the program “to 
continue the connection with this program and also to bring back their Integrity work and 
continue to do the work in that particular group.”  Id. at 52.  The therapist described the 
individual as a “model client,” who has “been really diligent in application of his recovery,” and 
who sincerely wants change.  Id. at 55-56, 62-63.   
 
The therapist contrasted the individual’s current treatment with that he underwent after his 
August 2000 DWI, noted above.  The therapist cited the “wider variety of intervention tools,” 
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including the “connection to spirituality” emphasized in the Talking Circle group, as “offering 
him a little bit more than what he may have received in the past.”  Id. at 65-66.  The therapist 
testified to his belief that the individual “hit his bottom” and that “sometimes in his past he may 
not have been prepared to stop, the behavior was a big part of his life for various reasons, but at 
this point in his life, I really believe he's willing to make this change.”  Id. at 68.  As to the 
individual’s risk of future relapse, the therapist opined that, so long as the individual “applies the 
necessary tools when he encounters any risk for relapse, his risk would be low.”  Id. at 67. 
 

D. The Individual’s AA Sponsor 
 
The individual’s AA sponsor testified that the individual began attending AA meetings in 
September 2007, and that he sees the individual, on average, at least three times per week.  Id. at 
114.  The sponsor described the individual as quiet at first, but becoming more involved since.  
Id. at 115.  According to the sponsor, the individual is “working the steps, working the program,” 
participates “meaningfully” in the meetings, and “comes to meetings because he wants to come, 
not because that paper says he has to come.”  Id. at 115, 116. 
 
The sponsor testified that it is clear to him that the individual accepts that he has an alcohol 
problem.  Id. at 119.  Although the individual has never expressed to the sponsor that he had an 
urge to drink, the sponsor noted that the individual has the phone numbers of the sponsor and the 
other members of the AA group, as well as the city’s central AA office, and could call any of 
them if he chose to.  Id. at 120, 121.  The sponsor testified that the individual did call him on one 
occasion when he was apprehensive about attending a party, and the sponsor told him that, if he 
had an urge, to either leave the party or call him.  The sponsor subsequently learned that the 
individual attended the party without a problem.  Id. at 121.  Finally, the sponsor stated that he 
believes the individual will refrain from drinking in the future, and will continue to attend AA 
meetings even after they are no longer required as part of his program.  Id. at 123, 124-25. 
 
 E. The Individual’s Partner 
 
The individual’s partner, with whom the individual has lived for 18 years and who is the mother 
of his three children, described the individual as a “very decent” and “very diligent” person who 
made a “very stupid choice,” referring to the individual’s most recent DWI arrest.  Id. at 14-15.  
She stated that, for the three or four years prior to this arrest, the individual would drink about 
four to six beers over the course of a week, and does not remember the last time he was 
intoxicated.  Id. at 17-18.  She testified that she has not seen the individual drink since the DWI 
arrest, and believes that she would know it if he had, given the fact that they live and sleep 
together and that she would smell it on his breath if he were to drink.  Id. at 18-19. 
 
She testified that she had spoken to him regarding his drinking, not to ask him to stop, but rather 
to complain that he would not call her to let her know he was coming home later than expected.  
Id. at 30-31.  She stated that they “never argued . . . when he was drinking,”  Id. at 31, but 
verified the accuracy of her statement in a 2000 interview with an Office of Personnel 
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Management investigator that he had been violent after drinking twice prior to 1992, when their 
oldest son was born, at a time when the individual was drinking more heavily.  Id. at 34-38. 
 
The individual’s partner testified that the individual has told her that he plans to remain sober, 
and she does not believe that he will return to drinking because of how hard the most recent 
incident, which she described as a “wake-up call,” has been on him.  Id. at 27, 31-33.  She 
contrasted the individual’s current situation with past attempts to quit drinking, noting that the 
treatment requirements are more stringent this time, that he has devoted a lot of time to his 
treatment, and that the more recent events have had a more significant impact, causing them to 
lose a car and affecting his job.  Id. at 20, 31-33.  She further stated that the individual has told 
him that he has learned a lot from his treatment program and that it has helped him.  Id. at 29-30. 
 
 F. The Individual 
 
In his hearing testimony, the individual initially stated, “I don’t feel I do have a problem [with 
alcohol]. . . .  I certainly don’t believe I had a problem.”  Tr. at 131.  However, he later testified 
that it was “[p]robably safe to say that I did have a problem with alcohol.”  Id. at 134.  The 
individual described himself as a “casual” drinker prior to his latest DWI arrest, stating that he 
disagreed with his partner’s estimate of his drinking and that he drank, “at the most,” two or 
three beers every other weekend.  Id. at 140.  The individual acknowledged that his partner had 
expressed concern over his drinking “a couple of times . . . since we’ve been together.”  Id. at 
142. 
 
The individual testified that he had four beers on the day of his DWI arrest.  Id. at 137, 138.  
Although he acknowledged that he was intoxicated at the time of his DWI arrests in 2000 and 
2008, he described his degree of intoxication as “mild” at the time of his 1991 and 1998 DWI 
arrests, stating, “I don't dispute the testing, and if the testing is accurate, I would say that I was 
intoxicated. . . .  You know, it's been several years. I don't really think I was intoxicated.”  Id. at 
169.  He further testified that he believes the occasions of his four DWI arrests “would be the 
only times” that he has driven while legally intoxicated.  Id. at 169-70.  
 
The individual described his current treatment regimen, stating that he attends the Integrity 
Recovery group once per week, and attends AA meetings sometimes as often as four meetings in 
three days.  Id. at 151.  He testified that he has not had the urge to drink since his February 2007 
DWI, and has never felt the need to reach out for help to other members of his support group, but 
that if he did have such an urge, he has a “big supporting cast” to which he can turn.  Id. at 146-
47.  He stated that he does not plan to drink in the future and intends to be involved with the  
Alumni Group after completing his program and to “stay in intensive AA.”  Id. at 145-46. 
 
Finally, the individual was questioned at the hearing as to any explanation he might have 
regarding the multiple instances, cited above, where the he provided false information and failed 
to provide relevant information during his April 2001 PSI, as well as failed to disclose 
information that he was required to report on five separate QNSPs.  With regard to some of these 
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specific instances, the individual stated that he did not know why he failed to report certain 
information, id. at 156, 158, 165, 167, or did not recall doing so, id. at 157, while as to others he 
explained that he did not think he was required to report the information, id. at 163, 165, 166, 
168, had forgotten about the information he failed to report, id. at 157, or that he was motivated 
by pride, shame, or his desire to keep his clearance and job.  Id. at 155, 156, 157, 159. 
 
 G. The DOE Psychiatrist 
 
The DOE psychiatrist was present throughout the entire hearing, and testified last, after having 
heard all of the preceding testimony.  In his September 18, 2007, report regarding his evaluation 
of the individual, the DOE psychiatrist concluded that “[a]dequate evidence of rehabilitation or 
reformation” from his diagnosed Alcohol Abuse disorder “would require completion of a one-
year treatment program, with maintenance of sobriety.”  Exhibit 8 at  11.  When asked the 
importance of a one-year period of treatment and abstinence, the DOE psychiatrist noted the 
following in his testimony:  
 

Many people clinically say that a year is a good time frame, in that it allows you 
to see that the person has made it through the usual possible triggers for relapse. A 
calendar year gives you -- they've made it through a hunting trip, a birthday, New 
Year's Eve, the things that occur during a calendar year that can be triggers, and it 
shows that they've managed those social triggers without relapsing. 

 
Tr. at 187.  He also referred in his testimony to statistical studies showing that “the first year is a 
particularly vulnerable time to relapse” and that 90 percent of alcoholics who attempt to maintain 
sobriety fail within one year.  Id. at 187-88. 
 
At the time of his psychiatric evaluation, the individual was tested for “medical signs of 
excessive drinking.”  Id. at 174.  The psychiatrist testified that the results of those tests were 
“consistent with his assertion that he had maintained sobriety since . . . the time of his DWI in 
February of 2007.”  Id.  However, the psychiatrist stated that, in the case of the individual, for 
purposes of measuring the required one-year period, “the clock starts” on September 7, 2007, 
when he began his current treatment program.  Id. at 184.  
 
The psychiatrist acknowledged that, in calculating this period, he could have given him credit for 
his abstinence since February 2007 and for the treatment he received from his first therapist in 
March through June 2007.  Id. at 183-84.  However, the psychiatrist noted that the individual 
“had a mild positive family history, he had a serious problem, four past DWIs, he had a number 
of failed attempts at being able to keep his sobriety once he started, [and] he had some failed 
attempts of telling DOE that he intended to maintain sobriety . . . .”  Tr. at 189.  The psychiatrist 
cited these as “negative prognostic factors that warranted being a little more strict with him.”  Id. 
The psychiatrist also testified that although individual’s “mild depressive” or “dysthymic 
disorder didn't cause a defect in his judgment or reliability in itself, it would worsen the 
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prognosis for his alcohol abuse,” in part because “when he gets depressed, he tends to be more 
likely to binge drink.” Tr. at 185-86.   
 
Specifically with regard to the treatment for alcohol problems the individual received from his 
first therapist in March through June 2007, the DOE psychiatrist commented that “it looks like 
[the therapist] maybe bought in on the denial, or perhaps just didn't have the information 
available to him.”  Id. at 204.  Based on the fact that the therapist appears to have only met with 
the individual once a month, “and then his conclusion after only four months that he didn't have 
a problem anymore, I don't think that was an indicator to me that that treatment was very 
intensive alcohol abuse treatment.”  Id. at 205. 
 
By contrast, the psychiatrist described the program that the individual began in September 2007 
as “very good, and he seems to have taken that beyond what's required.”  Id. at 192.  The 
psychiatrist noted that when he saw the individual in September 2007, he “thought he had a great 
deal of denial. . . .  Today, I believe he has much less denial than he did at the time I saw him 
seven months ago, although I believe there is still some that I saw flickering in and out today.”  
Id. at 180.   
 
Nonetheless, the psychiatrist stated that he did not think the individual had “made such great 
progress that I would go dramatically off the usual recommendations and say that after only 
seven months that there is an adequate evidence of rehabilitation or reformation.”  Id. at 194.  
According to the psychiatrist, the individual had “gone from being in very early recovery, when I 
saw him seven months ago, to being in early recovery when I'm seeing him today.”  Id. at 194.  
When asked whether he saw the risk of relapse going forward as low, moderate, or high, the 
psychiatrist testified that it would be 
 

moderate at this time of six months. 
 
 I think his main vulnerability now would be times of stress; that if things 
are going okay, he'd be all right, but if, you know, he gets home tonight and his 
partner said, "Geez, I'm going to run off with the mailman," or if a family member 
died or got sick, I think he'd be at high risk now if those occurred.   
 
 I don't think any of them are going to happen with much likelihood, but 
his vulnerability to that sort of thing, I think, is still pretty high. Whereas, I think 
at the end of a year or more, he would be able to even weather those sorts of 
things with a pretty good chance that he could keep his sobriety. 

 
Id. at 195-96. 
 
One of the reasons the psychiatrist characterized the individual as being in early recovery was his 
lingering denial of his problem.  Id. at 198.  For example, as noted above, the individual testified 
at the hearing that he believed that the four times that he was arrested for DWI would have been 
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the only four times he ever drove while legally intoxicated.  Id. at 169-70.  The psychiatrist 
testified that it is “statistically almost impossible that a person would get caught all four times in 
his life that he drove while intoxicated. The odds . . . are on the order of a hundred times that 
you'd be driving above the legal limit for every one time you get caught.”  Id. at 198. 
When asked his opinion as to the role denial may have played in his repeated failure to provide 
accurate information to the DOE, the psychiatrist attributed “part of the reason” to “simple 
lying” and “the other part is due to the fact of I'm so embarrassed and ashamed that I did this that 
I don't even want to admit I could do such a sort of thing,” though how much “was due to denial 
and how much was due to lying, I'm not sure.”  Id. at 197. 
 
VI. Hearing Officer Evaluation of Evidence 
 

A.   Criterion F 
 

The key issue under Criterion F is whether the individual has brought forward sufficient 
evidence to demonstrate that he can now be trusted to be consistently honest and truthful with the 
DOE.  In a number of decisions, DOE Hearing Officers have considered the implications of prior 
falsifications. The factors considered in these cases include the following: whether the individual 
came forward voluntarily to admit his falsifications, compare Personnel Security Hearing (Case 
No. VSO-0037), 25 DOE ¶ 82,778 (1995), affirmed (OSA, 1996) (voluntary disclosure by the 
individual), with Personnel Security Hearing (Case No. VSO-0327), 28 DOE ¶ 83,005 (2000), 
affirmed (OSA, 2000) (falsification discovered by DOE security); the length of time the 
falsehood was maintained; whether a pattern of falsification is evident; and the amount of time 
that has transpired since the individual’s admission. See Personnel Security Hearing (Case No. 
VSO-0327) (2000), affirmed (OSA, 2000) (less than a year of truthfulness insufficient to 
overcome long history of falsification). See also Personnel Security Hearing (Case No. VSO-
0289), 27 DOE ¶ 82,823 (1999) (19 months since last falsification not sufficient evidence of 
reformation from falsifying by denying drug use); Personnel Security Hearing (Case No. VSO-
0319), 27 DOE ¶ 82,851 (2000), affirmed (OSA, 2000). 
 
Applying each of these factors to the present case, I unfortunately find that none of them serve to 
in any way mitigate the relevant security concerns.  First, this is not a case of one or two isolated 
falsifications, but rather the facts present a troubling pattern of multiple falsifications over many 
years, the most recent of which took place when he failed to report his 1998 DWI arrest on his 
2005 QNSP.  Further, in none of these cases did the individual come forward to correct the 
record by voluntarily admitting any of his multiple prior falsifications.  Instead, these 
falsifications and omissions all came to light through inconsistencies noted between the 
accounting of events provided by the individual at various time in PSIs and on QNSPs.  Indeed, 
when I asked the individual directly at the hearing whether he was aware of any other instances 
where he was not honest in providing information to the DOE, aside from at his April 2001 PSI, 
he stated that that was “that only incident I’m aware of.”  Id. at 161.  It was only after I brought 
to the attention of the individual his omission of information he was required to report on five 
separate QNSPs that he acknowledged the inaccuracies, and then offered no credible 
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explanations for any of them other than his pride, shame, or desire to keep his job and clearance.  
None of these explanations, of course, can justify providing anything less than truthful 
information on his QNSPs or at his April 2001 PSI. 
 
The sole factor that I do find to be potentially mitigating is that the individual’s falsifications 
appear to be limited to issues surrounding his use of alcohol and the multiple incidents arising 
therefrom.  In this regard, I note the testimony of the DOE psychiatrist that the individual’s 
unwillingness to provide truthful information to the DOE may stem in part from his Alcohol 
Abuse disorder, or in other words that this behavior is a manifestation of the individual’s denial 
of his problem with alcohol.  Arguably, to the extent the individual is rehabilitated from this 
disorder, the concerns arising from his falsifications would be mitigated at least in part, though 
the DOE psychiatrist’s testimony reflects the difficulty in gauging to what degree the 
individual’s behavior was “simple lying.”  Id. at 197.  In any event, as discussed below, I do not 
find that the separate concerns raised by this disorder have been sufficiently resolved.  In short, 
regardless of the role played by the individual’s Alcohol Abuse disorder in the individual’s 
dishonest behavior, I cannot find that the concerns raised under Criterion F have been 
sufficiently mitigated. 

 
 B. Criterion J 

 
Having considered the hearing testimony of the two therapists and the DOE psychiatrist, I note 
first that the therapist who treated the individual for his alcohol-related issues from March to 
June 2007 declined to offer any opinion as to the individual’s prognosis in recovery from his 
Alcohol Abuse disorder.  Id. at 81.  I would, in any event, assign limited weight to any such 
opinion, given this therapist’s limited interaction of only a few sessions during this period.  On 
the other hand, the therapist who has facilitated the individual’s current group treatment 
program, and who had regular and sustained contact with the individual over the seven months 
prior to the hearing, rated the individual’s risk of relapse as “low.”   
 
This opinion, however, was conditioned on whether the individual would apply “the necessary 
tools when he encounters any risk for relapse, . . .”  Id. at 67.  The DOE psychiatrist addressed 
this very issue in his testimony, opining that the individual’s “main vulnerability now would be 
times of stress” and “his vulnerability to that sort of thing, I think, is still pretty high. Whereas, I 
think at the end of a year or more, he would be able to even weather those sorts of things with a 
pretty good chance that he could keep his sobriety.”  Id. at 195-96.  This testimony was provided 
in explanation of the DOE psychiatrist’s evaluation of the risk of future relapse as “moderate,” 
rather than low.  Id. at 195.  Considering the totality of the relevant testimony and other evidence 
regarding the individual’s long history of alcohol-related problems, and cognizant that my 
determinations “should err, if they must, on the side of denials,” Department of Navy v. Egan, 
484 U.S. 518, 531 (1988), I do not find that the concerns raised in this case under Criterion J 
have been sufficiently mitigated.3 

                                                 
 3 On May 1, 2008, after the hearing held in this matter, the DOE Counsel forwarded to me an Incident 
Report and Case Evaluation Sheet concerning new information that was relevant to the concerns raised in this case 
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VII.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F and J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has not brought forth sufficient evidence to sufficiently 
mitigate the security concerns advanced by the LSO. I therefore cannot find that restoring the 
individual’s access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I have determined that the individual’s access 
authorization should not be restored. The parties may seek review of this Decision by an Appeal 
Panel under the regulations set forth at10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  September 15, 2008 

                                                                                                                                                             
under both Criteria F and J.  These documents related that a person reported seeing the individual with coworkers at 
a “Happy Hour” in July or August of 2007 “sitting at a table with a pitcher of beer.”  The person was not certain that 
the individual was consuming alcohol on this occasion.  In addition, she reported the “she witnessed the Subject 
drink alcohol (type unknown) on one occasion in September 2007 during ‘Happy Hour’” at a local establishment.  
E-mail from Jonathan Buckner, DOE Counsel, to Steven Goering, OHA (May 1, 2008).  The DOE Counsel also 
provided this new information to the individual, and I provided him an opportunity to provide any response he 
wished to make regarding the information.  E-Mail from Steven Goering, OHA, to Individual (May 2, 2008).  In his 
response, the individual stated, in pertinent part:  “I’m thinking that one or both events occurred in July 2006.  I 
could be on an emotional hangover; . . .  The emotional hangover away from work may have impacted my level of 
honesty that includes facts, thoughts, feelings, and revealing what is happening right now.”  E-Mail from Individual 
to Steven Goering, OHA (May 16, 2008).  This new information, and the individual’s response thereto, clearly 
heightens the concerns discussed in this Decision.  I note, however, that even without this additional information, 
which would clearly be pertinent to any further review of the individual’s case, the concerns raised by the 
information in the record as of the time of hearing in this matter remain, in my opinion, unresolved. 
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 Hearing Officer's Decision 

 

Name of Case:  Personnel Security Hearing 

 

Date of Filing: January 30, 2008 

 

Case Number:  TSO-0593 

 

This Decision considers the eligibility of XXXXXXX XXXXXXX 

(hereinafter referred to as "the individual") to hold an access 

authorization under the regulations set forth at 10 C.F.R. 

Part 710, entitled "Criteria and Procedures for Determining 

Eligibility for Access to Classified Matter or Special Nuclear 

Material."  As explained below, it is my decision that the 

individual’s access authorization should be not be restored. 

 

I.  BACKGROUND 

 

The individual is an employee of a Department of Energy (DOE) 

contractor, and has held a DOE access authorization continuously 

from 2001 until it was suspended in connection with the current 

proceeding.  In June 2007, the DOE conducted a Personnel Security 

Interview (June 2007 PSI) with the individual regarding unresolved 

alcohol concerns.  The PSI did not resolve the concerns and, 

subsequently, the individual was evaluated in August 2007 by a DOE-

consultant psychiatrist (the DOE-consultant psychiatrist), who 

issued a report containing his conclusions and observations.  See 

Case Evaluation Sheet at 1, DOE Exhibit 2. 

 

In November 2007, the Manager for Personnel Security of the DOE 

area office where the individual is employed (the Manager) issued a 

Notification Letter to the individual.  Enclosure 2 to this letter, 

which is entitled “Information Creating a Substantial Doubt 

Regarding Eligibility for Access Authorization,” states that the 

individual’s behavior has raised security concerns under Sections 

710.8(h) and (j) of the regulations governing eligibility for 

access to classified material (Criteria H and J).  Specifically, 

the Enclosure states that the DOE-consultant psychiatrist diagnosed 

the individual as meeting the criteria for “Alcohol Abuse”, as 
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specified in the Diagnostic and Statistical Manual of Mental 

Disorders IV-TR (DSM-IV TR).  He further concluded that the 

individual has been a user of alcohol habitually to excess and 

suffers from an illness or mental condition that causes, or may 

cause, a significant defect in the individual’s judgment or 

reliability. 

 

Enclosure 2 also refers to the following information concerning the 

individual’s use of alcohol that he reported at the June 2007 PSI 

and during his August 2007 psychological evaluation. 

 

1. He admitted to consuming 48 beers each week and 

drinking to intoxication seven nights a week, 

despite his doctor’s recommendation to reduce his 

alcohol consumption.  Over the last six months, he 

has consumed as many as 16 beers in one day. 

  

2. He admitted that his alcohol consumption is 

partially responsible for liver enzyme levels that 

are suggestive of substantial liver damage.  

 

3. His spouse is concerned about his alcohol use, but 

he does not feel that his alcohol use is more than 

a “little” problem. 

 

Finally, Enclosure 2 refers to the individual’s two alcohol-related 

arrests: a September 1987 arrest for Driving Under the Influence 

(DUI) with a blood alcohol measurement of .12, and an April 1984 

arrest for DUI, with a blood alcohol measurement of .08. 

 

The individual requested a hearing (hereinafter “the hearing”) to 

respond to the concerns raised in the Notification Letter.  In his 

initial written response to those concerns, the individual admitted 

that he provided the DOE with the information that appears in 

Enclosure 2 concerning his alcohol consumption.  However, he 

believes that, on reflection, he may have overestimated his level 

of consumption.  He asserted that since 1987, he has been careful 

not to drink and drive, and that generally he consumes alcohol at 

home on afternoons or evenings when he does not intend to go out.  

He conceded that his past pattern of alcohol consumption 

constituted “habitual use to excess” or “Alcohol-Related Disorder 

Not Otherwise Specified” but contended that he did not meet the 

DSM-IV TR criteria for Alcohol Dependence or Alcohol Abuse.  He 

admitted that alcohol is partially responsible for “any liver 

damage I might have,” but he disputes that there is any evidence of 

substantial liver damage.  Finally, he stated that because he 

recognized that his alcohol consumption was impacting his 

employment, he stopped consuming alcohol in early October 2007, and 

that he recently began to see a licensed substance abuse counselor  
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the Individual’s psychologist).  Individual’s December 14, 2007, 

Response to Notification Letter. 

 

The hearing in this matter was convened in March 2008.  At the 

hearing, the testimony focused on the nature and extent of the 

individual’s alcohol problem, and the accuracy of the DOE-

consultant psychiatrist’s diagnosis.  It also focused on the 

individual’s efforts to document his period of abstinence from 

alcohol, and the extent of his commitment to future sobriety. 

 

II.  HEARING TESTIMONY  

 

At the hearing, testimony was received from nine persons.  The DOE 

presented the testimony of the DOE-consultant psychiatrist.  The 

individual testified and presented the testimony of his 

psychologist, his physician, his wife, his manager, his project 

leader, his former project leader, and his mentee. 

 

A.  The DOE-consultant Psychiatrist 

 

The DOE-consultant psychiatrist testified that when he evaluated 

the individual in August 2007, the individual did not believe that 

alcohol was a problem in his life.  TR at 54.  He stated that he 

administered several psychological surveys to the individual, 

including the Personality Assessment Inventory (PAI) and the 

Substance Abuse Subtle Screening Inventory (SASSI), and that his 

responses indicated problems with alcohol, a high degree of 

defensiveness and a tendency to minimize the negative impact of his 

alcohol consumption.  TR at 45; 48-51.   

 

In particular, he stated that the individual’s responses on the 

Mini Patient Health Survey (MPHS) indicated that the individual had 

consumed more than three alcoholic drinks within a three-hour 

period on three or more separate occasions; that he had failed in 

attempts to cut back on his drinking; and that he has continued to 

drink, although he is aware that alcohol consumption has caused him 

problems.  TR at 49. He stated that the individual admitted to 

drinking eight to ten beers a day, seven days a week; buying at 

least two cases of beer a week; and that he last drank to 

intoxication the night before the evaluation, when he consumed six 

beers.  TR at 42-44.  He also stated that the individual’s two 

prior DUI arrests are significant because persons with multiple DUI 

arrests are at a very high risk for having a diagnosable alcohol 

disorder.  TR at 45.    

 

The DOE-consultant psychiatrist concluded that based on the 

individual’s maladaptive pattern of alcohol use, his past DUI 

arrests, his current usage, his health, his family history, and the 

alcohol problems revealed by the MPHS and other surveys, the  
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individual met the DSM-IV TR criteria for Alcohol Abuse
1
. TR at 52-

54.   

 

The DOE-consultant psychiatrist also concluded that the individual 

has an illness or mental condition which may cause a significant 

defect in judgment or reliability.  TR at 54.  He stated that the 

individual demonstrated poor judgment in consuming alcohol prior to 

his psychiatric interview and poor judgment in continuing to 

maintain that alcohol is a minor problem for him, despite several 

discussions with DOE security personnel concerning his alcohol 

consumption, and a PSI and a psychiatric evaluation in 2007.  TR at 

55. 

 

The DOE-consultant psychiatrist stated that at the time of his 

August 2007 evaluation, the individual had not acknowledged his 

alcohol problem, and had made no efforts at rehabilitation or 

reformation. TR at 54.  The DOE-consultant psychiatrist testified 

that in his report, he indicated that the individual must 

successfully complete one of two rehabilitation programs
2
 – AA or 

an Alcohol Abuse treatment program, and demonstrate two years of 

absolute abstinence to show adequate evidence of reformation from 

Alcohol Abuse.  TR at 56.  He testified that without treatment, the 

individual must demonstrate three years of abstinence as adequate 

evidence of reformation.  TR at 56.

                     

1/ The DOE-consultant psychiatrist opined that the individual may 

also meet the DSM-IV TR criteria for alcohol dependence; however, 

he did not reach that conclusion in his August 2007 psychiatric 

report.  TR at 52-53. 

 

2/ At the time of the hearing, the individual had not enrolled in 

Alcoholics Anonymous or any professionally led, alcohol abuse 

treatment program. 

B.  The Individual 

 

With regard to his alcohol consumption, the individual testified 

that at the time of his 2007 PSI, he consumed eight to ten beers on 

the weekends.  TR at 159.  He further testified that on weekdays, 

he consumed about six beers a night or two 12-packs of beer over 

four nights, over a period of five hours each night.  TR at 159.   
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The individual stated that on rare occasions, such as a holiday or 

over a weekend, the most alcohol he could recall consuming was 14 

to 16 beers which, for him, amounts to one beer every 45 minutes.  

TR at 160-161.   

 

The individual testified that he does not believe that he has an 

alcohol problem because he has been able to stop drinking.  TR at 

162.  He stated that his drinking has not caused any permanent 

physical damage, but he does, however, agree that his alcohol 

consumption was a medical problem for him.  TR at 162-163. 

 

The individual testified that he chose to ignore his doctor’s 

advice to reduce the amount of alcohol that he consumed because he 

did not think it was necessary to make that lifestyle adjustment.  

TR at 165.  The individual asserted that he continued to drink 

after his June 2007 PSI because he did not think that his alcohol 

consumption was an issue.  TR at 166.  He also stated that he chose 

to drink before his interview with the DOE-consultant psychiatrist 

because he did not believe that he had an alcohol problem.  TR at 

166.  The individual believes that alcohol consumption was not a 

problem in his life until his reported alcohol consumption resulted 

in his security clearance being suspended in October 2007.  TR at 

166.  

 

The individual admits that initially, his sole reason for 

abstaining from alcohol was because he believed it would improve 

his chances of having his security clearance restored.  TR at 161. 

He stated that since he has refrained from consuming alcohol, his 

liver enzymes have returned to normal.  TR at 161.  He testified 

that he is now convinced that there was a problem and that he needs 

to continue to refrain from consuming alcohol to avoid future 

impact on his health.  TR at 161.  

 

The individual testified that he currently consumes non-alcoholic 

beer, which contains .4 percent alcohol, or “the equivalent of less 

than a third of regular beer over five hours.”  TR at 170.  He 

reiterated that he has abstained from alcohol since October 2007.  

TR at 170.  He testified that his future intention is to consume no 

alcohol on a daily basis, but that he plans to consume some 

alcoholic beverages on special occasions.  TR at 167-168; 170.     

  

C.  The Individual’s Psychologist 

 

The individual’s psychologist is a psychotherapist in private 

practice.  TR at 68.  She testified that she first encountered the 

individual when he contacted her through his Employee Assistance 

Program (EAP).  TR at 72.  She testified that during the first 

interview, the individual stated that he had some issues involving 

his security clearance, and wanted to explore the extent of any 

alcohol problem that he may have.  TR at 74.  She stated that he 
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raised the issue of his security clearance being jeopardized but 

deferred to her judgment on the issue of Alcohol Abuse.  TR at 74-

75.   

 

The individual’s psychologist testified that she conducted a 

“fairly comprehensive” evaluation of the individual and 

administered the SASSI, a psychological screening measure that 

helps identify individuals who have a high probability of having a 

substance abuse disorder.  TR at 102; 72-73; 77.  She testified 

that after her evaluation of the individual, she concluded that no 

evidence of a diagnosable disorder for substance abuse and/or 

dependence existed.  TR at 87-99.  She stated that her opinion was 

based on the results of the SASSI, which indicated that the 

individual has a low probability of substance dependence.  TR at 

77.   

 

The individual’s psychologist stated that she did not agree with 

the DOE-consultant psychiatrist’s diagnosis of Alcohol Abuse that 

approaches Alcohol Dependence.  TR at 87-88.  She testified that 

the individual informed her that he consumed six to eight drinks a 

day on most days, including week nights and weekends.  She did not 

recall him telling her that he consumed high amounts on rare 

occasions, such as 14 to 16 drinks, and she could not recall the 

individual telling her that he drank more heavily on weekends. TR 

at 75-76.  She stated that she did not believe the individual’s 

consumption of six drinks a day to be excessive because it was his 

standard consumption level, and while this level of consumption may 

be excessive for some, it did not affect him in a negative way.  TR 

at 91; 96.  She testified that although the individual continued to 

drink beyond his August 2007 psychiatric interview, it did not 

indicate an alcohol problem because, until his clearance was 

pulled, the individual was not aware that his alcohol use was a 

significant issue.  TR at 91.  She agreed with the DOE-consultant 

psychiatrist that the existence of two DUIs is evidence of a high 

probability of having a substance abuse problem.  However, she 

stated that the individual’s DUIs occurred over 20 years ago and 

had no further impact on his life.  TR at 95.  

 

The individual’s psychologist testified that although her report 

indicated that the individual approached his assessment in a 

“defensive manner,” she did not believe that it led to an 

understatement of a substance abuse problem.  TR at 84.  She stated 

that the individual’s results may merely reflect situational 

factors, such as concern about his employer’s scrutiny or feeling 

unjustifiably accused.  TR at 85; 99-100.  She stated that during 

the interview, the individual was very open and did not seek to 

prove that he did not have a substance abuse problem.  TR at 85. 

     

During the hearing, the individual’s psychologist learned that the 

individual made attempts to stop drinking and failed, and that he 
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continued to drink although it was causing him problems.  TR at 

102. The individual’s psychologist testified that the individual 

had not presented this information during their interview and 

agreed that failed attempts to stop drinking when it has caused 

problems are an indication of Alcohol Abuse.  TR at 101-102.   

D.  The Individual’s Physician 

 

The individual’s physician testified that the individual and his 

family have been his patients for six years.  TR at 148.  He 

testified that the individual’s liver enzymes were previously a 

concern because they were elevated more than two times above normal 

levels.  TR at 150.  He testified that, to the best of his 

recollection, at the time that the individual’s liver enzyme levels 

were found to be elevated, the individual indicated that he 

consumed two to three alcoholic beverages approximately five nights 

a week.  TR at 151.  In response to the individual’s test results, 

he stated that he advised the individual to decrease the amount of 

alcohol and avoid taking over-the-counter medications, such as 

acetaminophen, which could also elevate his liver enzymes.  TR at 

152-153.   

 

He testified that he was aware of the individual’s elevated enzyme 

levels from 1995 until 2007, but could offer no explanation for the 

elevation during that time frame.  TR at 153.  He testified that 

while there was a possibility that the individual’s alcohol 

consumption may have contributed to his elevated liver enzymes, he 

did not advise him to discontinue his alcohol usage.  TR at 154. 

 

The individual’s physician testified that recent tests indicated 

that the individual’s liver enzymes had returned to nearly normal 

levels. He acknowledged that liver tests conducted on December 17, 

2007, and March 10, 2008, showed that the individual’s enzyme 

levels were now within normal limits.  TR at 149, citing 

Individual’s pre-hearing exhibits 3 and 4, and Hearing Exhibit 3. 

  

E.  The Individual’s Wife   

 

The individual’s wife testified that she and the individual have 

been married for almost 27 years.  TR at 13.  She stated that 

during the week, the individual lives and works in another city and 

comes home for the weekend on Friday evenings.  TR at 26-28.  She 

testified that she does not know how much the individual drinks 

during the week because she doesn’t usually visit him at that time. 

TR at 28-29.   

   

She testified that she last saw the individual consume alcohol in 

September 2007.  TR at 14.   She testified that currently, the 

individual’s beverage consumption consists of iced tea and non-

alcoholic beer, along with some water and an occasional drink of 
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regular Dr. Pepper.  TR at 14.   She stated that based on the 

individual’s recent liver enzyme tests, she does not believe that 

he is currently consuming alcohol. TR at 14-15.      

 

She testified that in the past, she raised a concern with the 

individual regarding his alcohol consumption because she was 

troubled by the number of empty beer cans she saw in the trashcan 

on Saturdays and Sundays.  TR at 17.   She testified that the most 

that she could recall seeing in the trashcan at one time was eight 

empty beer cans.  TR at 17-18.        

 

She testified that she expressed concern about his liver enzyme 

tests in the past, because they were elevated beyond normal.  TR at 

15.   She explained that following his elevated liver enzyme tests 

in 2003, his physician suggested that he might want to cut back on 

his alcohol consumption, but that he never advised the individual 

to stop drinking. TR at 16.  She testified that she had hoped that 

the doctor would use the individual’s elevated liver enzymes as a 

reason to examine the individual’s alcohol consumption, but he did 

not. TR at 22. 

 

She testified that once she saw the individual’s elevated liver 

enzyme results, it was an indication to her that alcohol was a 

problem.  TR at 24.  She acknowledged that the individual also had 

problems with rebound headaches and was taking too much Tylenol.  

TR at 25.  She stated that she feels it is in the individual’s best 

interest not to drink alcohol at this point, but doesn’t believe he 

has a problem with alcohol because he has stopped drinking in the 

past.  TR at 22; 24.  She stated that in response to the suspension 

of the individual’s security clearance, they both decided that 

counseling would be proactive and would demonstrate to the DOE that 

the individual was serious about addressing the DOE’s alcohol 

concerns. TR at 23. 

    

F.  The Individual’s Manager 

 

The individual’s manager testified that he has known the individual 

for about ten years.  TR at 110.  He stated that the individual is 

an excellent worker and has a good reputation for honesty and 

truthfulness.  TR at 113.  He testified that the individual is an 

outstanding employee who is highly rated.  TR at 116.   

 

He indicated that he did not know that the individual consumed 

alcohol, nor has he ever seen the individual consume alcohol.  TR 

at 111-112.  He stated that a person who abuses alcohol and comes 

in contact with classified information can be a “pretty serious” 

problem, because his company cannot afford to have lapses in 

security.  TR at 116. 
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G.  The Individual’s Project Leader 

 

The individual’s project leader testified that he has known the 

individual for about 15 to 20 years, and has worked closely with 

him since about 2002.  TR at 122.  He stated that he and the 

individual have traveled several times together, by his estimate 

about 18-20 times per year.  TR at 121.  He testified that during 

the few times he has seen the individual consume alcohol, he has 

never seen the individual drink more than one beer on a social 

occasion.  TR at 121.  He stated that the last trip they took 

together occurred in mid-July 2007 and that he did not observe the 

individual drink any alcohol during the trip.  TR at 124-125.  He 

stated that the individual’s behavior in the workplace is very 

consistent, and that he has displayed no observable indications of 

prior alcohol consumption.  TR at 126.  He stated that he believes 

the individual is truthful to a fault, and very capable.  TR at 

127.   

 

H.  The Individual’s Former Project Leader 

 

The individual’s former project leader testified that he has known 

the individual for about twenty years and considers him a friend.  

He stated that they socialize at the workplace and continue to have 

lunch together.  TR at 132.  He described the individual as an 

outstanding employee who has always been brutally honest in work 

situations.  TR at 130.  He stated that he has never known the 

individual to handle classified information inappropriately.  TR at 

131.   

 

He stated that the individual has never exhibited alcohol problems 

in the workplace.  He also stated that while he was aware that the 

individual consumed alcohol, he was not aware of any excessive 

alcohol use, and he has never witnessed the individual consume 

alcohol.  TR at 132-134.  He stated that he only learned of the 

individual’s high level of alcohol use through the security 

clearance process, but believes that the individual no longer 

consumes alcohol.  TR at 132; 137. 

 

I.  The Individual’s Mentee 

 

The individual’s workplace mentee has been employed at the company 

for three years but was recently moved to the individual’s 

department.  TR at 141.  He testified that he only began working 

with the individual in the beginning of November 2007 and, during 

that time, the individual has informally mentored him.  TR at 141. 

He stated that he is not aware of the individual’s prior history, 

and that his contact with the individual is limited to work 

situations. TR at 142-143. He described the individual as open and 

honest.  TR at 138-139.  He stated that he traveled with the 
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individual to a conference in November 2007, and noted that, 

although alcohol was available, the individual did not consume 

alcohol.  TR at 141-142. 

 

J.  Follow-up Testimony of the Mental Health Professionals 

 

Following the testimony of the other witnesses, the individual’s 

psychologist agreed with the DOE-consultant psychiatrist’s 

recommendation that the individual abstain from future alcohol 

consumption.  TR at 176.  She testified that while she does not 

believe the individual is alcohol dependent, she believes that he 

has had periods of abusing alcohol and has the potential to develop 

alcohol dependence.  TR at 176-177. 

 

After hearing the other witnesses, the DOE-consultant psychiatrist 

stated that he believed that the individual’s level of alcohol 

consumption in recent years supports his diagnosis of Alcohol 

Abuse.  TR at 173-174.  With regard to the individual’s 

reformation, the DOE-consultant psychiatrist testified that the 

individual’s prospect for maintaining his sobriety is not 

favorable, because he lacks the motivation that would accompany the 

recognition that alcohol has been a problem in his life for 15 

years.  TR at 173. 

     

III.  APPLICABLE STANDARDS 

 

A DOE administrative review proceeding under this Part is not a 

criminal case, in which the burden is on the government to prove 

the defendant guilty beyond a reasonable doubt.  In this type of 

case, we apply a different standard, which is designed to protect 

national security interests.  A hearing is "for the purpose of 

affording the individual an opportunity of supporting his 

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).  

The burden is on the individual to come forward at the hearing with 

evidence to convince the DOE that granting or restoring his access 

authorization "would not endanger the common defense and security 

and would be clearly consistent with the national interest."  10 

C.F.R. § 710.27(d).  

 

This standard implies that there is a presumption against granting 

or restoring of a security clearance.  See  Department of Navy v. 

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the 

interests of national security test" for the granting of security 

clearances indicates "that security determinations should err, if 

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) 

(strong presumption against the issuance of a security clearance). 

Consequently, it is necessary and appropriate to place the burden 

of persuasion on the individual in cases involving national 
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security issues.  Personnel Security Hearing (Case No. VSO-0002), 

24 DOE ¶ 82,752 at 85,511 (1995).   

 

Once a security concern has been found to exist, the individual has 

the burden of going forward with evidence to rebut, refute, 

explain, extenuate or mitigate the allegations.  Personnel Security 

Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE 

¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c). 

 

IV.  ANALYSIS 

 

The Criteria (h) and (j) security concerns in this proceeding 

include the individual’s diagnosis of Alcohol Abuse, his excessive 

amounts of daily alcohol consumption, his elevated liver enzymes 

that are suggestive of alcohol-induced liver damage, his wife’s 

concern about his health and alcohol use, and the individual’s 

arrests for DUI in 1987 and 1984.  The individual believes that his 

five months of sobriety at the time of the hearing, the testimony 

of his psychologist that he does not suffer from Alcohol Abuse, and 

his dedication to partially abstain from alcohol in the future 

fully mitigate these concerns.  For the reasons stated below, I 

conclude that the individual’s arguments and supporting evidence do 

not at this point resolve the DOE’s security concerns. 

 

A.  The Individual Suffers from Alcohol Abuse 

 

In her initial testimony, the individual’s psychologist denied that 

the individual has a diagnosable disorder involving the misuse of 

alcohol. Moreover, the individual’s psychologist testified that 

psychological screening of the individual indicated that he had a 

low probability of future substance dependence.  However, after 

listening to the DOE-consultant psychiatrist’s concerns and to 

other testimony, the individual’s psychologist expressed agreement 

with the DOE-consultant psychiatrist’s recommendation that the 

individual abstain from further alcohol use.  She also concluded 

that the individual has had periods of abusing alcohol and has the 

potential to develop future alcohol dependence. 

 

At the hearing, the individual’s psychologist waivered in her 

assessment of the individual’s alcohol history and his prognosis, 

but she continued to maintain that he did not have a current 

diagnosable alcohol disorder.  I am not persuaded by this position, 

because it appears to rely on an inaccurately low estimate of the 

individual’s alcohol consumption.  She testified that the 

individual told her that he regularly drank six to eight beers a 

day on both week day evenings and weekends.  However, at the 

hearing, the individual admitted to regularly consuming eight to 

ten beers a day on weekends, and on rare occasions as much as 14 to 

16 beers in a day.  This is a significant inaccuracy that 

undermines her conclusion.  In addition, I find that the 
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individual’s psychologist gave insufficient weight to aspects of 

his alcohol history, especially his willingness to consume large 

quantities of alcohol when this level of consumption posed a threat 

to his health and to his career.   

 

The DOE-consultant psychiatrist’s testimony indicated that several 

factors supported his diagnosis of Alcohol Abuse, including: the 

individual’s reported amount of alcohol consumption prior to 

October 2007; the individual’s exercise of poor judgment in 

continuing to drink prior to and after his psychiatric evaluation 

and 2007 PSI; his wife’s concern about his alcohol use; his 

elevated liver enzymes; his prior legal problems; and his failed 

attempts at sobriety.
3
     

 

I find that the DOE-consultant psychiatrist’s diagnosis of Alcohol 

Abuse is persuasive, based on this analysis.  In this regard, I am 

particularly persuaded by his reliance on the individual’s 

admission that he consumed large quantities of alcohol on a daily 

basis for several years despite knowing that he had elevated liver 

enzymes indicating the possibility of substantial liver damage.  

The testimony at the hearing indicated that the individual reported 

to his physician as early as 2001 that he was consuming two to 

three alcoholic beverages five nights a week.  At that time, his 

physician counseled him to reduce his consumption of alcohol 

because of his elevated liver enzymes.  Nevertheless, by 2007, the 

individual reported consuming six beers a night on weeknights, and 

high amounts on weekends.  The individual also disregarded his 

wife’s expressions of concerns about the effect of his drinking on 

his health.  Finally, I agree with the DOE-consultant 

psychiatrist’s testimony that the individual’s failure to eliminate 

or reduce his alcohol consumption following his 2007 PSI and his 

psychiatric evaluation indicated a lack of control over alcohol.  

Accordingly, I accept the DOE-consultant psychiatrist’s conclusion 

that the individual suffers from Alcohol Abuse. 
 

B.  The Individual Has Not Demonstrated Reformation or 

Rehabilitation from Alcohol Abuse 

 
In the administrative review process, it is the Hearing Officer who 

has the responsibility for deciding whether an individual with 

alcohol problems has established rehabilitation or reformation. See 

10 C.F.R. § 710.27.  The DOE does not have a set policy on what 

constitutes rehabilitation and reformation from alcohol diagnoses, 

but instead makes a case-by-case determination based on the 

                     

3/ With regard to the individual’s DUI arrests in 1987 and 1984, I 

note that they occurred over 20 years ago.  However, the DOE-

consultant psychiatrist and the individual’s psychologist agreed 

that, with two prior DUI arrests, the individual has an increased 

risk of future alcohol dependence. 
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available evidence.  Hearing Officers properly give great deference 

to the expert opinions of psychologists and other mental health 

professionals regarding the likelihood of relapse. See, e.g., 

Personnel Security Hearing (Case No. TSO-0522), 30 DOE ¶ 82,772 

(2008) (finding of no established rehabilitation); Personnel 

Security Hearing (Case No. TSO-0523), 30 DOE ¶ 82,779 (2008) 

(finding of rehabilitation).   

 

In the current proceeding, the DOE-consultant psychiatrist 

testified that in order for the individual to demonstrate 

rehabilitation from Alcohol Abuse, he must maintain his sobriety, 

along with a rehabilitation program, for two years.  The DOE-

consultant psychiatrist testified that without substance abuse 

classes or rehabilitation activities, three years of complete 

abstinence from alcohol is necessary for the individual to 

demonstrate that he is reformed from Alcohol Abuse and is at low 

risk for relapsing.  After hearing the testimony of the individual 

and his witnesses, the DOE-consultant psychiatrist also expressed 

concern because the individual has not acknowledged that alcohol 

has been an ongoing problem for him for 15 years.  The DOE-

consultant psychiatrist concluded that without the motivation of 

recognizing that alcohol is a problem for him, the individual has a 

reduced likelihood of maintaining his sobriety. 

 

The individual presented testimony and evidence aimed at 

corroborating that he has responded appropriately to the DOE’s 

concerns by being abstinent from alcohol since early October 2007. 

Several witnesses attested to the individual’s sobriety in the 

workplace, as well as his honesty and exceptional work ethic.  His 

wife testified that she has not observed him consuming alcohol 

since September 2007.   Finally, the individual presented evidence 

that his previously elevated liver enzyme levels, which can 

indicate excessive alcohol consumption, returned to levels within 

the normal range in December 2007 and remained within the normal 

range in March 2008.  

 

I find that the testimony at the hearing generally supports the 

individual’s assertion that he has been abstinent from alcohol 

since October 2007, and that the decrease in his liver enzyme 

levels appears to indicate that he has substantially curtailed his 

level of alcohol consumption.  However, the individual also 

testified that he spends Monday through Thursday nights of every 

work week alone in a house close to his workplace.  In the absence 

of any rehabilitation activities, such as Alcoholic’s Anonymous 

(AA) meetings, that could provide evidence of week-night sobriety, 

and in light of the fact that the individual admits that he now 

drinks non-alcoholic beer on weekday evenings, I am not fully 

convinced that he has completely refrained from alcohol consumption 

since October 2007.  
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Even if the individual has not consumed alcohol for five months, 

that alone is insufficient to demonstrate reformation or 

rehabilitation from Alcohol Abuse.  In his testimony at the 

hearing, the individual acknowledged that he has abused alcohol in 

the past.  However, the individual does not believe that he 

currently suffers from Alcohol Abuse, and he has not engaged in any 

rehabilitation activities such as attending AA meetings or relapse 

prevention counseling.  Furthermore, with regard to future use, he 

admitted that he plans to consume alcohol on special occasions.   

 

Accordingly, I find reasonable and persuasive the DOE-consultant 

psychiatrist’s professional opinion that five months of sobriety by 

this individual is insufficient to establish rehabilitation or 

reformation, and that he remains at an elevated risk for relapsing 

into the abusive use of alcohol.  Accordingly, I find that the 

individual’s access authorization should not be restored. 

 

V. CONCLUSION 

 

For the reasons set forth above, I find that the individual suffers 

from Alcohol Abuse subject to Criteria (h) and (j).  Further, I 

find that this derogatory information under Criteria (h) and (j) 

has not been mitigated by sufficient evidence of rehabilitation and 

reformation.  Accordingly, after considering all of the relevant 

information, favorable or unfavorable, in a comprehensive and 

common-sense manner, I conclude that the individual has not 

demonstrated that restoring his access authorization would not 

endanger the common defense and would be clearly consistent with 

the national interest.  It therefore is my conclusion that the 

individual’s access authorization should not be restored. The 

individual or the DOE may seek review of this Decision by an Appeal 

Panel under the regulation set forth at 10 C.F.R. § 710.28. 

 

 

 

Kent S. Woods 

Hearing Officer 

Office of Hearings and Appeals 

 

Date: June 4, 2008 

 

 

 

 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                                 June 26, 2008

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      January 31, 2008

Case Number:                      TSO-0595

This Decision concerns the eligibility of                          (hereinafter referred to as “the individual”)

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear

Material.” 1 For the reasons set forth below, I conclude that the individual’s security clearance should

not be restored at this time. 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor and was issued a security

clearance in connection with that employment. On July 12, 2007, the individual was administered

a drug test in connection with an offer of employment from another DOE contractor. The results of

that test were positive for Cannabinoids (metabolites of Marijuana) and Propoxyphene, which is an

ingredient in the prescription pain killer “Darvocet.” Because this information cast into doubt the

individual’s continued eligibility for access authorization, the local security office summoned him

for an interview with a personnel security specialist in August 2007. The local security office

determined that this Personnel Security Interview (PSI) did not resolve these doubts, and they

informed the individual of this determination in a letter that set forth the DOE’s security concerns

and the reasons for those concerns. I will hereinafter refer to this letter as the Notification Letter. The

Notification Letter also informed the individual that he was entitled to a hearing before a Hearing

Officer in order to resolve the substantial doubt concerning his eligibility for access authorization.

The individual requested a hearing on this matter. The local security office forwarded this request

to the Office of Hearings and Appeals, and I was appointed the Hearing Officer. The DOE

introduced 11 exhibits into the record of this proceeding and the individual presented the testimony

of two witnesses in addition to testifying himself.  
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II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (f), (k) and (l) of the criteria for eligibility for access to classified matter or

special nuclear material set forth at 10 C.F.R. § 710.8.  

Paragraph (f) defines as derogatory information indicating that the individual “has deliberately

misrepresented, falsified, or omitted significant information from . . . a Personnel Security Interview

[or] written or oral statements made in response to official inquiry on a matter that is relevant to a

determination regarding eligibility for DOE access authorization . . . .” With regard to this paragraph,

the Letter states that during the August 2007 PSI, the individual initially stated that he had tested

positive for Propoxyphene because, on two successive nights the weekend before his July 12, 2007,

positive drug test, he had taken one Darvocet left over from an old prescription that was written for

him by his dentist. He further stated that he took the medication because he had injured his back

working in his garden. Upon further questioning, the individual said that his “mother also takes

Darvocet,” and “I have taken some of hers before . . . so I might have taken more than that.” He then

estimated that he had taken “not more than six or eight” during the first 10 days of July 2007, and

never more than one pill at a time. PSI at 17. However, later during the PSI, he said that “there might

have been a few times I might have taken two Darvocets.” PSI at 22. 

The Notification Letter also alleges that the individual made false or misleading statements about

his marijuana use. Specifically, the Letter states that he initially explained during the PSI that he

tested positive because of “second-hand” exposure to marijuana smoke at the home of a friend who

suffers from Acquired Immune Deficiency Syndrome (AIDS).  He added that he went to this friend’s

house the day before his drug test and he denied that he had ever smoked marijuana or that the friend

had smoked marijuana in his presence. PSI at 18-20. He later stated that the “second-hand” exposure

had been his only exposure to marijuana.  PSI at 23. However, when specifically asked whether, “in

the month of July, [he had] ever put a marijuana cigarette to [his] lips and inhale[d] marijuana,” the

individual eventually replied that he had taken “two [or] three hits” of that substance with his friend.

PSI at 28. He said that this usage occurred “around the 4th of July . . . .” PSI at 26. When asked by

the Personnel Security Specialist whether he realized that he was being dishonest about his marijuana

usage, the individual responded in the affirmative. PSI at 32. 

The Letter also cites a telephone conversation between the local security office and the Medical

Review Officer (MRO) of the company that administered the drug test. In that conversation, the

MRO was asked if the individual’s statements during the PSI concerning his illegal drug usage are

consistent with the test results. He replied that he would “challenge” the accuracy of the individual’s

statement that he took only two or three “hits” of marijuana on July 4, 2007, which was eight days

before the test was administered. The MRO said the test results indicated either that the individual

smoked marijuana within “five or six” days of the test, or that he smoked considerably more than

two or three “hits.” With regard to propoxyphene, the MRO said that the test levels indicated that

the individual had taken at least one or two pills within one or two days of the test, and that any

usage of this substance in the absence of a legally-obtained prescription “was a concern.” DOE

Exhibit 9. 
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This information also forms the basis for the DOE’s invocation of paragraph (k). That paragraph

pertains to information indicating that the individual has “sold, transferred, possessed, used, or

experimented with a . . . substance listed in the Schedule of Controlled Substances established

pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine,

amphetamines, . . . etc.) except as prescribed or administered by a physician” or otherwise authorized

by federal law. Specifically, the Letter cites the positive drug test, the individual’s statements about

his illegal drug usage, and the conversation between the local security office and the MRO. 

Pursuant to paragraph (l), information is derogatory if it indicates that the individual “has engaged

in any unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,

coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the

national security. Such conduct include[s], but [is] not limited to, criminal behavior . . . .”

10 C.F.R. § 710.8(l). As support for this paragraph, the Letter refers to the individual’s statements

during the PSI indicating that

1. He knew that smoking marijuana and taking pain medication originally prescribed

for his mother were both illegal. PSI at 21, 30.

2. He wasn’t concerned about the marijuana that he smoked on July 4th showing up

on his July 12th drug test because he “didn’t really think it was that big of a deal.” PSI

at 27.

3. He made false or misleading statements to three people concerning the reasons for

the positive test for marijuana, telling an employee of the company that administered

the test that he had attended a party where the drug had been used, and telling two co-

workers that he had been exposed to second-hand smoke at his friend’s house. PSI

at 32-33.

4. He knew that smoking marijuana was inconsistent with his continued eligibility

for a security clearance, and he admitted signing a security acknowledgment form on

March 7, 2006, which clearly provides that marijuana usage and unauthorized

prescription drug usage are both inconsistent with continued access authorization.

PSI at 34-35.   

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a  security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the



- 4 -

2The one exception is that, despite the statement of the MRO, the individual continued to maintain

that he took only two-to-four hits of marijuana on July 4, 2007. 

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting access authorization “will not endanger the common defense and security and will

be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security

Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and

cases cited therein. The regulations further instruct me to resolve any doubts concerning the

individual’s eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. The DOE’s Security Concerns

At the hearing, the individual generally did not contest the allegations set forth in the Notification

Letter concerning his use of marijuana and Darvocet or his false or misleading statements about that

use during the PSI. 2 This derogatory information adequately justifies the DOE’s invocation of

paragraphs (f), (k) and (l), and raises significant security concerns. Conduct involving lack of candor

or dishonesty can raise questions about an individual’s reliability, trustworthiness and ability to

protect classified information. Use of an illegal drug or misuse of a prescription drug can also raise

questions about an individual’s reliability and trustworthiness, both because such usage may impair

judgement and because it raises questions about a person’s ability or willingness to comply with

laws, rules, and regulations.  See Revised Adjudicative Guidelines for Determining Eligibility for

Access to Classified Information, The White House (December 19, 2005), Guidelines E and H.  

B. Mitigating Evidence

Through his own testimony and that of a former supervisor and a co-worker, the individual attempted

to show that he has ceased his illegal drug usage, and that he is an honest and reliable person who

can be entrusted with a security clearance. The former supervisor and the co-worker both testified

that the individual is a direct and honest person, and that they had no knowledge of his ever having

used illegal drugs. Hearing Transcript (Tr.) at 11, 12, 22, 23. In addition, the former supervisor said

that the individual was an outstanding employee who was skilled and ambitious. Tr. at 14. 

The individual testified that, with the exception of his usage of marijuana on July 4, 2007, he has

never used illegal drugs. Tr. at 31, 46. He then explained the circumstances that led up to this usage.

He said that prior to July 4, he began going to the house of a friend who has AIDS and has lost his

eyesight, to read to him. During some of his visits, he noticed the odor of marijuana in the air. His
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friend told him that he smoked the drug for pain relief and because it helped to improve his appetite,

and he allegedly asked the individual on several occasions if he wanted to try it. The individual

repeatedly refused. However, during a visit on July 4, 2007, the friend asked again if the individual

wished to smoke marijuana. The two had previously discussed the individual’s responsibilities of

caring for his ailing mother and sister, and the friend suggested that the individual use marijuana to

cope with the stress. The individual decided to use the drug, and took between two and four hits of

a marijuana cigarette that he shared with his friend. Tr. at 36-37. At that time, he testified, he was

not really thinking about how this usage would affect his clearance, but on his way home, “it really

hit home,” and the individual started to feel “like [he] was having a panic attack.” Tr. at 37. He

indicated that he smoked marijuana to relieve the stress associated with caring for his mother and

sister, and because he had become somewhat desensitized to the illegal nature of the drug by

associating with his friend. He stated he had never used illegal drugs before this episode, that his

usage was “really stupid” and “something [he] regret[s] with every fiber of [his] being,”and that he

did not intend to illegally use drugs in the future. Tr. at 31, 39, 47. He subsequently asked the friend

to not smoke marijuana in his presence. Tr. at 41.  He visited the friend “a couple of times between

that episode” and the time he took the drug test. Tr. at 40. During these visits, he said, the individual

did not smoke marijuana, but there was “smoke in the room when [he] got there.” Tr. at 41. 

With regard to the individual’s unauthorized use of Darvocet, he indicated that this occurred from

the beginning of 2007 through the summer of that year. Tr. at 47. He would take one pill, perhaps

“a couple of times a week,” after over-exerting himself working in his yard or around his house. Tr.

at 32. On “a couple” of occasions, he took more than one Darvocet at a time. Tr. at 33. He suffers

from bone spurs in his heels, and he would take the pills to relieve pain in his feet and back. Tr. at

31, 32. At the time, he said, he was trying to get “the best bang for [his] buck” by using Darvocet,

which, he observed, worked much better than an over-the-counter pain medication. Tr. at 32.

However, he added that “Understanding now that taking prescription medication that belongs to

someone else is not legal, I have a much different perspective about that now.” Id. Other than his

mother’s Darvocet, the individual testified that he has never used drugs that were prescribed for

another person. Tr. at 35.  

The individual also testified about his lack of candor during the PSI. He indicated that he provided

false and misleading information because he was embarrassed “with [his] performance and with the

lapse in [his] character and judgment.” Tr. at 49. He added that going through this administrative

review process has been a “corrective action” that has made him a more honest and reliable person

because he now knows what the consequences of dishonesty can be. Tr. at 50.                       

C. Analysis

After considering this testimony and the record in this matter as a whole, I conclude that the

individual has not produced sufficient evidence of mitigating factors to allay the DOE’s security

concerns under paragraphs (f), (k) and (l).  



- 6 -

3 These two witnesses were not among the three people mentioned in the Notification Letter. 

1. Paragraphs (f) and (l)

As described above, the individual attempted to demonstrate at the hearing that the false or

misleading statements that he made during the PSI were aberrations, and that this administrative

proceeding has given him a new appreciation of the importance of candor in security-related matters

and of abstaining from illegal drug usage. However, the record indicates that no significant changes

in his attitude have occurred. With regard to candor, the Notification Letter alleges, and the

individual does not deny, that he made misleading statements about his marijuana usage to three

people shortly after his positive test, telling them that it resulted from “second-hand” exposure at a

party or at his friend’s house. At the hearing, it became evident that the individual has continued to

be less than fully truthful on this issue when each of his witnesses testified that the individual

informed them that he tested positive for marijuana because of exposure to “second-hand” smoke,

and not because of his personal usage of that substance. 3 Tr. at 11, 15, 22, 23. At the hearing, the

individual indicated that he was not fully honest during the PSI because of embarrassment over his

illegal drug usage. Tr. at 49. This could also explain his deliberate omission of significant facts from

the accounts of his drug usage that he gave to the three people referred to in the Notification Letter

and to his two witnesses. However, the Part 710 regulations do not permit the individual to withhold

relevant information during a PSI or other security-related inquiry on the grounds that revealing the

information might prove embarrassing. Given his continuing failure to be completely honest about

his illegal drug usage, I am not at all confident that the individual can be relied on to reveal

potentially embarrassing, but important, information to DOE security in the future. 

Furthermore, as previously mentioned, the individual testified that he has a different perspective on

his usage of his mother’s Darvocet because he now understands that such usage is illegal. Tr. at 32.

However, contrary to the plain implication of this statement, he later indicated that he knew that

using drugs prescribed to another person was illegal at the time that he was regularly taking pain

medication prescribed to his mother during the spring and summer of 2007. Tr. at 45. I see no

evidence of any significant changes in the individual’s attitude that would lead me to believe that

a recurrence of this untruthfulness is unlikely. Nor am I persuaded, in view of the individual’s

inconsistent explanations regarding his unlawful conduct, that he has abated the concerns about his

reliability and trustworthiness. I therefore find that the DOE’s security concerns under paragraphs

(f) and (l) remain unrebutted. 

2. Paragraph (k)

I reach a similar conclusion regarding the DOE’s security concerns under paragraph (k). The

individual attempted to address those concerns by asserting that the only time that he has ever used

marijuana was on July 4, 2007, when he took two-to-four “hits” with his friend, and that he has now

ceased taking medications that were not prescribed to him. 

Although the individual presented the testimony of two co-workers in support of these claims, I find

there to be insufficient evidence in the record to allow me to conclude that the concerns have been

mitigated. The co-workers’ testimony is of limited usefulness because both had little or no contact
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4 The Notification Letter also cites a telephone conversation between the local security office and

the MRO of the company that administered the drug test, during which the MRO opined that the test

results are inconsistent with the individual’s statement during the PSI that he took only two or three

“hits” of marijuana eight days before the July 12, 2007, drug test. The MRO did not testify at the

hearing, according to DOE Counsel, because he “is not under contract to the DOE,” and the local

security office was unable to make the necessary financial arrangements to get him to testify. Tr. at

6-7. As a consequence, I was unable to ascertain the MRO’s qualifications as an expert to render the

opinion set forth in the Notification Letter, and he was unavailable for cross-examination by the

individual. In addition, none of the circumstances set forth in the Part 710 regulations, that would

permit me to consider a written or oral statement adverse to the individual rendered by someone who

is not available for cross-examination, exist in this case. See 10 C.F.R. § 710.26(l). I therefore did

not consider the MRO’s opinion in reaching a decision concerning the individual’s eligibility for

access authorization.   

   
5 This assumes a “cutoff” level (i.e., the lowest concentration of a particular drug or its resulting

metabolites that will cause a person to be identified as using that substance) of 50 nanograms (ng)

per milliliter (ml) for the initial screening and 15 ngs per ml for the confirmatory analysis, performed

by using a gas chromatograph-mass spectrometry system. These cutoff levels and this methodology

were used in the individual’s drug test. See DOE Exhibit 7.    

with the individual outside of their work environment. Tr. at 10, 21, 26. Consequently, they could

shed no light on the individual’s private life. 

The only other evidence supporting these assertions is the individual’s own testimony, which I find

to be lacking in credibility. As an initial matter, if the individual’s claims are to be believed, the only

instance of marijuana usage in his entire life just happened to occur eight days before the individual

was subjected to a drug test related to an offer of employment. While this sequence of events is

possible, given the individual’s history of making false or misleading statements about his drug

usage, I am unwilling to accept such a coincidence in the absence of substantial corroborating

evidence. No such evidence has been presented here. 

Moreover, the individual’s statement during the PSI that he took only two or three “hits” of

marijuana and his testimony at the hearing that he took only two-to-four “hits” of marijuana on July

4, 2007, eight days before the drug test, are both contradicted by documentary evidence submitted

by the DOE. 4 That documentation included a monograph entitled “Drug Retention Times,” written

by the Center for Human Reliability Studies, Oak Ridge Institute for Science and Education, for the

DOE’s Office of Security Policy. According to this monograph, “infrequent” marijuana use, defined

as occurring once or twice over a given weekend, can be detected by the administration of a drug test

within one-to-five days of the last usage. 5 DOE Exhibit 11, monograph at 4. The monograph went

on to state that even regular users of marijuana may escape detection if the test is given as few as five

days after the most recent usage. Id. at 5. Given these findings, which were not rebutted by the

individual, I do not find credible his unsupported testimony that the individual’s only marijuana

usage consisted of two-to-four hits taken on July 4, 2007. The fact that marijuana was detected eight

days after this purported usage suggests either that the usage was heavier than stated or took place

closer to the test date than stated. In either event, the individual’s assertions do not withstand
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scrutiny. For the forgoing reasons, I conclude that the individual has not established any factors that

would mitigate the DOE’s security concerns under paragraph (k). 

V. CONCLUSION

The individual has not produced sufficient evidence of mitigating factors to allay the DOE’s security

concerns under paragraphs (f), (k) and (l).  I therefore conclude that he has not demonstrated that

restoring his access authorization would not endanger the common defense and would be clearly

consistent with the national interest. Accordingly, the individual’s security clearance should not be

restored at this time. The individual may seek review of this Decision by an Appeal Panel under the

procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: June 26, 2008  
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such material has been deleted from this copy and replaced with 
XXXXXX’s. 
     July 24, 2008 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  February 5, 2008 
 
Case Number:  TSO-0596 
 
This decision concerns the eligibility of XXXXXX XXXXXX (“the Individual”) for a DOE 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s request for an access authorization should 
be granted.  For the reasons detailed below, it is my decision that the Individual’s request for an 
access authorization should not be granted at this time.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.1  See Notification Letter, July 2, 2007.   
 
The Notification Letter stated that the Individual’s responses on a February 2005 Questionnaire 
for National Security Positions (QNSP), where he failed to list various arrests and provided 
inaccurate information regarding his discharge from the military in 1974, raised security 
concerns under 10 C.F.R. § 710.8(f) (Criterion F).  False statements or misrepresentations by an 
individual during the course of an official inquiry regarding the individual’s eligibility for access 
authorization, including responses during personnel security interviews or on security 
questionnaires, raise serious doubts regarding the individual’s honesty, reliability, and 
trustworthiness.   
 
Question 23 of the QNSP asks, in relevant part, whether an individual has ever been charged 
with or convicted of any felony offense; whether an individual has ever been charged with or 
convicted of any offenses related to alcohol; and, whether the individual has been arrested or 
convicted of any other offenses in the last seven years.  See DOE Ex. 6a.  In response to question 
23, the Individual listed his three felony convictions for “possession [of a controlled substance]” 
– in September 1998, April 1999, and June 1999.  Id.  According to the Notification Letter, the 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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Individual failed to list the following applicable arrests:  “Driving While License Suspended” 
(March 1982); “Reckless Driving (Alcohol Related)” (August 1992); “No Valid Driver’s 
License” (September 1992); “Failure to Appear” (October 1992); “No Driver’s License” (April 
1993); “Burglary/Menacing/Controlled Substance” (March 1998); “Possession of a Controlled 
Substance” (October 1998); “Burglary I and Possession” (November 1998); “Driving While 
Suspended” (December 1998); “Delivery of a Controlled Substance” (January 1999); and, 
“Controlled Substance Offense (2 counts)” (February 1999); “Controlled Substance Offense” 
(July 2001).  See Notification Letter. 
 
The Notification Letter also states that the Individual misrepresented the nature of his 1974 
military discharge.  The Individual attributed the discharge to a hearing problem.  His record 
indicates that he received an “Other Than Honorable” discharge following a series of 
unauthorized absences.  Id.  
 
The letter also cited the Individual’s criminal history as a security concern under 10 C.F.R. 
§ 710.8(l) (Criterion L).  Criterion L concerns refer to conduct tending to show that the 
Individual is “not honest, reliable, or trustworthy, or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
 
According to the Letter, the Individual was “charged with as many as 20 separate crimes,” 
including “three felony convictions,” one of which was as recent as 2001.  See Notification 
Letter.  The Letter states that the seriousness of the crimes and the period of time over which 
they occurred raise concerns regarding the Individual’s honesty, reliability, and trustworthiness.  
Finally, the Notification Letter referred to a webpage created for the Individual’s company, and 
listing him as the contact, which stated that the company supported technology at a DOE site 
based on classified patent filings.  The Letter indicated that this raised a concern under Criterion 
L because using “statements concerning the government’s classified patents does not appear to 
be responsible [behavior]” for a potential security clearance holder.  Id.  
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, January 23, 2008.  At the hearing, the Individual, represented by counsel, 
presented his own testimony, as well as the testimony of a colleague and a psychiatrist.   
 

II. EVIDENCE PRESENTED 
 
A. Documentary Evidence 
 
The Individual, through his counsel, submitted various exhibits to support his position that he did 
not intentionally falsify or withhold information from the DOE and that he is honest, reliable and 
trustworthy.  Among the Individual’s exhibits were five letters from the Individual’s colleagues 
attesting to the Individual’s good character.  Indiv. Exs. 2-4, 8-9.  In each of the letters, the 
Individual’s colleagues state that he is honest and trustworthy.  The Individual also submitted the 
results of a polygraph examination in which the Individual participated pursuant to his attorney’s 
advice.  Indiv. Ex. 6.  During the examination, the Individual was asked whether he intentionally 
withheld information on his QNSP and answered that he did not intentionally withhold or falsify  
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information.  The polygraph examiner concluded that the Individual’s responses were “not 
indicative of deception.”  Id.  Finally, the Individual submitted an extensive list of his 
professional accomplishments.  Indiv. Ex. 10. 
 
B. Hearing Testimony 
 

1. The Individual 
 
The Individual discussed his answers on the QNSP.  He stated that he believed the questions 
were asking for convictions only and, therefore, he did not list his DUIs.  Tr. at 69, 78.  He stated 
that he did not believe he was required to list arrests for which the charges were dismissed.  Tr. 
at 72.  Therefore, he did not list the DUIs or other misdemeanor charges cited in the Notification 
Letter.  Tr. at 69.  The Individual added that two of his three felony convictions have been 
reduced to misdemeanors on his record and that the third conviction would be similarly reduced 
in the near future.2  Tr. at 45.  The Individual maintained that he was not trying to keep 
information from the DOE.  He stated, “if I was going to be embarrassed about something and 
not want to explain it or try to cover it up … what I would try and cover up is felony convictions, 
not things that were dismissed.”  Tr. at 71. 
 
The Individual testified that he did not intentionally misrepresent the nature of his 1974 military 
discharge.  Tr. at 51.  In that regard, he stated that he made mistakes in completing his QNSP.  
Id. Regarding the webpage cited in the Notification Letter, the Individual stated that he had never 
seen it and was not involved in its creation.  He stated that his company hired an independent 
consultant to seek out investors and that the webpage was probably created by that consultant.  
Tr. at 51-52.  
 
With respect to his use of illegal drugs, the Individual stated that he became involved in a 
troublesome lifestyle for a short period of time when he moved in with his ex-wife to care for her 
as she suffered from a terminal illness.  Tr. at 39-40, 42.  According to the Individual, his ex-
wife’s lifestyle involved methamphetamines and alcohol and, as he spent time with her, he 
became drawn into that lifestyle.  Tr. at 43.  The Individual stated that two of his arrests for 
possession of methamphetamines were the result of his ex-wife leaving her drugs in his car.  Tr. 
at 41-42.  He stated that, because she was so ill, he accepted responsibility for the drugs found in 
his vehicle so that she would not go to jail in her condition.  Tr. at 42.  
 
The Individual stated that he has learned from his past mistakes.  Tr. at 59.  He added, “I 
basically saw the error of my ways.”  Id.   He also stated that the only person who could possibly 
draw him down that same path of drug use and other problems was his ex-wife, who is now 
deceased.  Tr. at 60.  The Individual believes he has his life “straightened out.”  Id.  He added,  
 

I’m a very private person because of the work I do.  I don’t socialize … I work 
seven days a week.  I have had bad spots in my life.  If you figure out the time of 
it over [my life], it is not that much of a period.  It is just that the things that 
happened were very bad … And I saw a long time ago that if I do behaviors that  

                                                 
2 Following the hearing, the Individual submitted a document indicating that his third felony conviction was reduced 
to a misdemeanor on May 29, 2008.  Indiv. Ex. 11. 
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are not – basically not within the norms of society that I get in trouble and it costs 
me a lot to get out of trouble.  I am an honest person.  I try my best to help 
everybody that I can … I have no desire to drink or do drugs again.  It is basically 
a dead end road.   

 
Tr. at 81.  The Individual stated that there is nothing in his life which will make him use drugs 
again or engage in other criminal behavior.  Tr. at 82.   
 
 2. The Individual’s Colleague 
 
The Individual’s colleague met the Individual in Fall 2004 through work.  Tr. at 14.  He 
frequently interacts with the Individual, primarily for professional reasons.  Tr. at 15-16.    The 
Individual’s colleague stated that the Individual has a good reputation within his company.  Tr. at 
22.  He added that he has never seen the Individual under the influence of drugs or alcohol, and 
he did not believe the Individual could be blackmailed or coerced.  Tr. at 19, 23-24.  The 
Individual’s colleague stated that the Individual was “very frank” with him about his past.  Tr. at 
25.  He stated that he has never known the Individual to lie, adding “I never got the feeling that 
[the Individual] was hiding anything from me.”  Tr. at 32-33.  The Individual’s colleague stated 
that the Individual “[got into a lifestyle that is not pretty.  But I think … people can be 
rehabilitated … I think he has changed.  I think he has acted responsibly.”  Tr. at 28.   
 
 3. The Psychiatrist 
 
The Psychiatrist evaluated the Individual in April 2008.  Regarding the Individual’s honesty and 
candor, the Psychiatrist stated, “[the Individual] was quite willing to admit and describe his past 
errors, past misbehavior and criminal behavior.  He discussed with me issues that I think most of 
us would find hurtful and he did it in a discreet an open way.”3  Tr. at 96-97.   
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the  

                                                 
3 The Psychiatrist testified at length regarding the Individual’s rehabilitation from an alcohol problem.  Because the 
Individual’s past use of alcohol is not cited as a security concern, I do not believe it necessary to summarize the 
Psychiatrist’s testimony on the subject in this decision.  See Notification Letter.   
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information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. The Security Concerns  
 
As stated above, Criterion F concerns involve false statements or misrepresentations by an 
individual during the course of an official inquiry regarding the individual’s eligibility for access 
authorization, including responses during personnel security interviews or on security 
questionnaires.  Such statements or misrepresentations raise serious doubts regarding the 
individual’s honesty, reliability, and trustworthiness.  The DOE security program is based on 
trust, and when a security clearance holder breaches that trust, it is difficult to determine to what 
extent that individual can be trusted again in the future.  See, e.g., Personnel Security Hearing, 
Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995); Personnel Security Hearing, Case No. 
VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000).   
 
Similarly, Criterion L concerns refer to conduct tending to show that the Individual was “not 
honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the individual to act 
contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
 
Given the Individual’s incomplete or inaccurate answers on the QNSP and his criminal history in 
general, the LSO had ample grounds to invoke Criteria F and L.  The only issue remaining, then, 
is whether the Individual has adequately mitigated the security concerns.     
 
B. Mitigating Factors  
 
In order to adequately mitigate Criterion F and L concerns, an individual has the burden of 
convincing the Hearing Officer that he can be trusted to be honest and forthright with DOE in the 
future.  In addition, in a case such as this, an individual must demonstrate a significant pattern of 
responsible behavior in order to resolve the Criterion F and L concerns.  See, e.g. Personnel 
Security Hearing, Case No. TSO-0411, 29 DOE ¶ 83,050 (2007); Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on December 
29, 2005 by the Assistant to the President for National Security Affairs, The White House, 
Guideline E, ¶ (c), Guideline F, ¶¶ (a), (c), (d).    
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Regarding the Criterion F concerns, the Individual testified that he did not intentionally withhold 
information from the DOE.  He attributed his incorrect or incomplete answers to his misreading 
of the QNSP questions.  He explained that he would not have disclosed the felony arrests and 
withheld the less significant misdemeanors if he were intentionally hiding information (because 
he was embarrassed by it or worried about how it would look).  The Individual stated that he 
understood that he would have to be more careful in completing QNSP’s in the future and 
ensuring that the information he provided to DOE was accurate and complete.  In addition to the 
Individual’s testimony, the Individual’s colleague, who was aware of the Individual’s past, 
believed the Individual to be an honest person who had overcome a difficult period in his life.   
 
The letters from various other colleagues of the Individual speak to the Individual’s good 
character.  Finally, the polygraph examiner concluded that none of the Individual’s responses 
during the polygraph exam were indicative of deception.   
 
Based on the evidence before me, I am unable to find that the Individual has mitigated the 
Criterion F concerns.  I find the Individual’s explanation of his omission of significant 
information on the QNSP unpersuasive.  Based on the Individual’s professional 
accomplishments and credentials, discussed at the hearing and summarized in an exhibit 
submitted by the Individual, it is reasonable to conclude that the Individual is an accomplished, 
competent professional.  See Tr. at 35-39; Indiv. Ex. 10.  I find it difficult to believe that a person 
with the Individual’s qualifications would misread a question so completely as to omit a 
significant portion of his past.  However, even assuming the Individual’s explanation to be true, 
it demonstrates a lax attitude toward security reporting requirements.  Such a careless attitude is 
unacceptable in DOE clearance holders.   
 
As to the Criterion L concerns associated with the Individual’s past criminal behavior, the 
Individual maintained that his arrests occurred during a relatively short, difficult period in his life 
where he was drawn into his ex-wife’s lifestyle, and he stated that he had no intention of ever 
returning to that lifestyle.  The Individual brought forth the testimony of one witness attesting to 
his good character, as well as general character letters from other individuals.   
 
Given the evidence in the record, I find that the Individual has failed to mitigate the Criterion L 
concerns associated with his past criminal behavior.  The Individual’s colleague has known him 
for approximately four years and their relationship is primarily a professional one.  There was no 
testimony presented at the hearing from witnesses who know the Individual well on a personal 
level and could answer specific questions regarding his past and his character in general.  In that 
regard, testimony from witnesses who knew the Individual before and during the time he cared 
for his ex-wife, and engaged in most of his criminal behavior, would have been particularly 
relevant.  Letters from colleagues which deal primarily in generalities rather than specifics are no 
substitute for live testimony from witnesses who are subject to cross-examination and can be 
asked specific questions.  Therefore, the Individual’s testimony as a whole remains largely 
uncorroborated.  Even assuming that the Individual testified honestly, there is simply insufficient 
information in the record to outweigh the Individual’s significant past criminal behavior.   
 
Finally, regarding the webpage cited in the Notification Letter, the Individual’s explanation – 
that the webpage was created by an independent consultant to his company without his  
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knowledge – is uncorroborated by any other testimony or evidence.  Nonetheless, regardless of 
whether the Individual’s explanation is true, this is a small matter which does not change the 
result here.  
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria F and L.  I also find 
that there is insufficient evidence in the record to fully resolve those doubts.  Therefore, I cannot 
conclude that granting the Individual an access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  Accordingly, I find that the Individual’s request for an access authorization should 
not be granted at this time.   
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: July 24, 2008 
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OFFICE OF HEARINGS AND APPEALS 

 

Hearing Officer’s Decision 

 

Name of Case:  Personnel Security Hearing  

 

Date of Filing:  February 5, 2008 

 

Case Number:  TSO-0598 

 

This Decision concerns the eligibility of                                   (“the Individual”) for continued 

access authorization.  This Decision will consider whether, based on the testimony and other 

evidence presented in this proceeding, the Individual’s suspended access authorization should be 

restored.  For the reasons detailed below, it is my decision that the Individual’s access 

authorization should be restored.   

 

I. BACKGROUND 

 

This administrative review proceeding began with the issuance of a notification letter by a 

Department of Energy (DOE) local security office (LSO), informing the Individual that 

information in the possession of the DOE created a substantial doubt pertaining to his eligibility 

for an access authorization.
1
  See Notification Letter, July 2, 2007.   

 

The notification letter cited various statements made by the Individual during a February 2007 

personnel security interview (PSI).  DOE Ex. 7.  According to the letter, those statements raised 

concerns that he may have a personality disorder.  For example, the Individual discussed several 

terminations of employment, characterizing each of the terminations as someone else’s fault.  

DOE Ex. 7 at 40-42, 52-53, 72-75.   He also described a former position as an arson investigator 

as being in “law enforcement,” despite knowing that description may incorrectly lead people to 

assume he was a police officer.  He further stated that he had emergency lights and public address 

systems on his vehicle.  Id. at 29, 30-32, 70-71.    

 

As a result of the concerns raised during the PSI, the Individual was referred to a DOE consultant-

psychiatrist (“Psychiatrist I”).  Psychiatrist I determined that the Individual exhibited qualities 

indicating a Histrionic Personality Disorder.  Id.  According to the notification letter, this gives 

rise to a security concern under 10 C.F.R § 710.8(h) (Criterion H) which, in relevant part, pertains 

to conduct which may cause a significant defect in judgment or reliability.  Id.  Upon receipt of 

the notification letter, the Individual requested a hearing in this matter.  See Individual’s Letter, 

                                                 
1
 Access authorization, also known as a security clearance, is an administrative determination that an individual is 

eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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January 22, 2008.  Subsequent to the issuance of the notification letter and the request for a 

hearing, the Individual was evaluated by a second DOE-consulting psychiatrist (Psychiatrist II).
2
   

 

In his report, the Psychiatrist described the Individual as “self-aggrandizing” and “almost 

incapable of being candid” and diagnosed the Individual with Narcissistic Personality Disorder.  

DOE Ex. 12.   The Psychiatrist added that this disorder was a “mental condition that could affect 

[the Individual’s] judgment and reliability.”  Id.      

 

At the hearing, the Individual, represented by counsel, presented his own testimony as well as the 

testimony of his wife, four friends, and his priest.  The DOE Counsel presented the testimony of 

one witness: Psychiatrist II.   

 

II. HEARING TESTIMONY 

 

A. The Individual 

 

The Individual discussed his past employment history in extensive detail.  Transcript (“Tr.”) at 

194-215.  He stated that he was terminated from one position because he and a new manager, the 

company owner’s son, “just disagreed on a lot of things.”  Tr. at 195.  He stated that, in retrospect, 

he sees that “it’s obvious that both of us contributed to the [personality] clash.”  Tr. at 250.    He 

stated that he was terminated from another position after being investigated for improper use of 

government telephones.  According to the Individual, the investigation cleared him of any 

impropriety, but his supervisor terminated him for “causing us to be investigated.”  Tr. at 201.  

The Individual added that he and his supervisor “just didn’t quite see eye to eye.”  Tr. at 202. 

 

The Individual stated that he was a “certified arson investigator” for a time, and volunteered with 

a local fire department.  Tr. at 196.  He stated that as part of his duties, he was given a badge and 

worked closely with law enforcement.  Tr. at 197.  The Individual stated during his PSI that he 

believed that his position as an arson investigator fell within the definition of “law enforcement.”  

Tr. at 242.  He stated that he was not a “full-time, paid law enforcement officer.”  Id.  The 

Individual also volunteered with a state militia.  Tr. at 197.  He stated that the state militia is 

mobilized when an emergency occurs while the state’s national guard is deployed elsewhere.  Tr. 

at 198.  

 

The Individual is a HAM radio enthusiast.  Tr. at 217-218.  As a result of his interest in radios, he 

became involved with his county’s emergency management agency (EMA) as a volunteer.  Tr. at 

219.  He stated that, in connection with the EMA, he has emergency lights on his vehicle.  He 

stated that he uses the lights when he is asked to block off a road or otherwise direct traffic at the 

request of one of the county agencies.  Tr. at 220.   

 

According to the Individual, his personal life is very stable, due mostly to his wife.  Tr. at 224.  

His wife is very supportive of his hobbies.  Id.  The Individual also spends time with their 

children and grandchildren.  Id.   

                                                 
2
 In the interim between the issuance of the notification letter and the hearing, Psychiatrist I abruptly retired and was, 

therefore, unavailable to participate in this proceeding as a witness.  Consequently, his evaluation was set aside and 

the Individual was referred to Psychiatrist II for a new evaluation.  
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The Individual stated that he plans on seeing a therapist.  Tr. at 251.  He stated, “it has kind of 

been brought to my attention some people think there is a problem … if there is, I need to know 

what it is and I need that, fixed is not the proper word, but taken care of.  And so at this point the 

best thing for me to do is to go see someone and see what they find and work through that.”  Id.   

 

B. The Individual’s Wife 

 

The Individual’s wife stated that she has known the Individual for nearly two years and they have 

been married for one year.  Tr. at 170.  She stated that the Individual is very “detail-oriented” and 

very active in their community.  Tr. at 173.  She stated that the Individual has “deep religious 

convictions” and is very active in their church.  Id.  For example, the Individual is always willing 

to be on a church committee.  Id.  She added that she recently learned that the Individual also 

anonymously donated several hundred dollars a month in order to help maintain the county’s food 

pantry.  Tr. at 174.  She also stated that, initially, she found it odd that the Individual had 

emergency lights on his vehicle.  However, when the Individual explained his involvement with 

the county’s EMA, she understood the need for the lights.  Tr. at 192.  She added that she has 

never seen the Individual try to pass himself off as a law enforcement official.  Tr. at 176.   

 

The Individual’s wife stated that her life has become more stable since meeting the Individual.  

Tr. at 178.  She stated that he is very reliable and always tries to help her with any problems she 

may have.  Tr.  at 178-179.  She also stated that, since she has known the Individual, he has not 

been overly emotional.  Tr. at 181.  She added that the Individual is reliable and, in her experience 

with him, has good judgment.  Tr. at 180.  Finally, she stated that she has never known him to 

exaggerate his accomplishments.  Tr. at 175.     

 

C. The Individual’s Friends  

 

The Individual also presented the testimony of four friends.  Three of the Individual’s four friends 

are also former co-workers.   

 

Friend I, a former co-worker, has known the Individual for approximately 20 years and interacts 

with the Individual at least once per week.  Tr. at 12.   Friend I works in personnel security at the 

same DOE site where the Individual is employed.  Tr. at 11.  He stated that a key component of 

his job is to look out for security concerns or threats.  Friend I stated that, in all the years he has 

known the Individual, he has not seen any “aberrant behavior” on the part of the Individual.  Tr. at 

22.  Friend I stated that he has not known the Individual to exaggerate things.  Tr. at 23.  The 

Individual has a stable personal environment and is family-oriented.  Tr. at 24.  Friend I stated 

that the Individual does not have personality conflicts with his managers and is well-regarded by 

his co-workers.  Tr. at 45.   

 

Friend II has known the Individual since 1991.  Although they typically interact only “four to six 

times a year,” he considers the Individual a good friend.  Tr. at 77, 92.  He stated that he and the 

Individual volunteered together in a state militia years ago, but in recent years have had more 

infrequent interactions.  Tr. at 82, 91-92.  He stated that the Individual has a very stable home life.  

Tr. at 88.  Friend II described the Individual as very honest and trustworthy.  Tr. at 91.  He added 
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that the Individual is civic-minded and spends much time involved with volunteer work.  Tr. at 

107.  

 

Friend III is also the Individual’s supervisor.  Tr. at  113  He has known the Individual since the 

late 1990s and sees him daily at work..  Tr. at 113, 117.  Friend III stated that their work unit is 

“tight knit” and that none of the other employees have raised concerns regarding the Individual.  

Tr. at 117, 123  He stated that he has not known the Individual to exaggerate his professional 

accomplishments.  Tr. at 122.  Friend III described the Individual as reliable and having good 

judgment.  Tr. at 124.  He added that he had no concerns regarding the Individual’s ability to do 

his job.  Id.   

 

Friend IV met the Individual through their church and has known him for approximately three 

years.  Tr. at 140-141.   He and the Individual interact at least weekly.  Tr. at 149.  Friend IV is 

the emergency coordinator for their county.  He is responsible for backing up the county’s radio 

communications in the event of an emergency.  Tr. at 146.  The Individual is also an emergency 

management volunteer.  Id.  Friend IV stated that he has asked the Individual to be one of his 

assistant emergency coordinators because he has seen the Individual exercise “superior” 

judgment.  Tr. at 152.  He stated that the Individual is very reliable.  Friend IV stated that the 

Individual has used his car for traffic control at the request of certain local agencies on various 

occasions.  Tr. at 149.  Friend IV added that, to the best of his knowledge, the Individual has not 

exaggerated his experiences when describing them to other people.  Tr. at 153.  He added that he 

has never believed the Individual to over-inflate himself; rather, he has gotten the sense that the 

Individual is uneasy with praise.  Tr. at 166-167.   

 

D. The Individual’s Priest  

 

The Individual’s priest has known him for approximately two years.  Tr. at 50.  He stated that the 

Individual is an active member of the congregation and takes on various liturgical responsibilities.  

Tr. at 52.  He socializes with the Individual and his wife on occasion.  Id.  He and the Individual 

volunteer with the county’s emergency management agency.  Tr. at 52-54.  He stated that the 

Individual has emergency lights on his car and other “things that you need to go deploy in the 

field to set up emergency communications” in the event of a disaster or emergency.  Tr. at 57.  

The Individual’s priest believes the Individual has good judgment.  Tr. at 55.  He stated that he 

has never known the Individual to “exaggerate who he is or what he has done.”  Tr. at 75.   

 

E. Psychiatrist II 

 

The Psychiatrist testified regarding his evaluation of the Individual.  He stated that as part of the 

evaluation, the Individual completed the Minnesota Muliphasic Personality Inventory, second 

edition (MMPI-2), twice.  Tr. at 289.  The first time, the Individual’s underreported and the  test’s 

validity scales were unacceptable, indicating that the test was unreliable.  Therefore, the 

Psychiatrist administered the MMPI-2 again.  On the second administration, the validity scales 

were appropriate and, therefore, the results of the test were reliable.  Tr. at 289-290.  According to 

the Psychiatrist, the Individual’s MMPI-2 results indicated a “narcissistic personality disorder” 

which encompasses lack of insight, defensiveness, and self-aggrandizement.  Tr. at 303.    
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The Psychiatrist described how the Individual’s condition could lead to defects in judgment or 

reliability.  He stated that a primary concern is that an individual with narcissistic personality 

disorder may be prone to creating “a lot of divisiveness” in the workplace.  Tr. at 344.  Regarding 

the Individual, the Psychiatrist stated that the Individual has “the vulnerability of becoming pretty 

defensive, pretty rigid, [and] pretty moralistic.”  Tr. at 312.  The Psychiatrist stated that those 

qualities likely contributed to the Individual’s past employment terminations.  The Psychiatrist 

added, however, that based on the hearing testimony, it appears that the Individual does not 

exhibit those qualities at present.   

 

The Psychiatrist stated that the Individual has a history of “acting out,” but he added that he had 

“heard enough to really reduce my concern about that history of acting out.”  Tr. at 346.  The 

Psychiatrist concluded that the Individual was “doing quite well.”  Tr. at 348.  He added that the 

likelihood of the Individual’s personality disorder manifesting itself in a negative manner in the 

future was “quite low,” and he did not believe the Individual was “a significant risk factor at this 

time, given what I know about him and what I know about risks.”  Tr. at 347, 348.              

 

III. STANDARD OF REVIEW 

 

The regulations governing the Individual’s eligibility for an access authorization are set forth are 

10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 

Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 

authorization “would not endanger the common defense and security and would be clearly 

consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 

access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 

generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 

interests of national security” test indicates that “security clearance determinations should err, if 

they must, on the side of denials”). 

 

Under Part 710, the DOE may suspend an individual’s access authorization where “information is 

received that raises a question concerning an individual’s continued access authorization 

eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 

information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, the 

individual has the burden to bring forward sufficient evidence to resolve the concern.   

 

In considering whether an individual has resolved a security concern, the Hearing Officer 

considers various factors, including the nature of the conduct at issue, the frequency or recency of 

the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 

foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 

eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 

information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 

decision, the Hearing Officer must find that “the grant or restoration of access authorization to the 

individual would not endanger the common defense and security and would be clearly consistent 

with the national interest.”  10 C.F.R. § 710.27(a).   
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IV. ANALYSIS 

 

A. The Security Concern – Criterion H 

 

Criterion H pertains to information that a person has “an illness or mental condition of a nature 

which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 

clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 10 

C.F.R. § 710.8(h).   

 

In this case, the LSO invoked Criterion H based on the findings of Psychiatrist I that the 

Individual had a Histrionic Personality Disorder and the Individual’s own statements during his 

PSI.  Although his findings were ultimately set aside due to his retirement, his diagnosis and 

statement that the disorder could affect the Individual’s judgment and reliability raised concerns 

under Criterion H.  Similarly, a subsequent diagnosis by Psychiatrist II of a Narcissistic 

Personality Disorder, and his determination that the disorder could cause a defect in the 

Individual’s judgment and reliability, also raised concerns under Criterion H.  In addition, there is 

little question that the Individual’s statements during his PSI regarding his terminations of 

employment, his past work as an arson investigator, and his description of his vehicle were 

troubling.  His statements raised concerns regarding a lack of candor and a potential for self-

aggrandizement.  Such behavior is of concern to the DOE primarily because it raises questions 

regarding whether that individual will exercise the judgment and discretion expected of security-

clearance holders.  Consequently, I find that the LSO properly invoked Criterion H in suspending 

the Individual’s access authorization.  Thus, the only remaining issue to be resolved is whether 

the Individual has adequately mitigated the security concerns. 

 

B. Mitigating Factors 

 

The adjudicative guidelines discuss ways to mitigate security concerns involving mental disorders 

or conditions demonstrating defects in judgment or reliability.  One way is a “recent opinion by a 

duly qualified mental health professional … that an individual’s previous condition is under 

control or in remission, and has a low probability of recurrence or exacerbation.”  See Revised 

Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (issued 

on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 

House) (the Adjudicative Guidelines), Guideline I, ¶ 29(d).  Another way is to demonstrate that 

“there is no indication of a current problem.”  Id., ¶ 29(e).   

 

In this case, there are no recent indications of any troubling behavior.  I found the Individual’s 

testimony to be candid and forthright.  I was particularly impressed by the Individual’s 

commitment to seek counseling to help him gain insight into whether he has any persisting mental 

issues and, if so, to help remedy them.  The Individual discussed his past employment 

terminations and explained that, in retrospect, he sees that he may have contributed to the 

personality conflicts he had with his managers.  He does not appear to have such conflicts in his 

present position.  To the contrary, the Individual stated that his professional life is stable and he 

enjoys his work.  In addition, the Individual’s explanation regarding his misunderstanding of the 

term “law enforcement” is reasonable.  Finally, given the Individual’s active involvement in his 
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county’s local EMA, having emergency lights and a public address system in his vehicle does not 

appear to be unusual.   

 

The hearing testimony also supports the Individual’s position that he does not have any current 

problems associated with his Narcissistic Personality Disorder.   Three of the Individual’s friends 

are also either current or former co-workers.  Each of those three friends indicated that they never 

had any problems with the Individual in the workplace.  Furthermore, all of the Individual’s 

witnesses testified that he has never held himself out to be a police officer or other law 

enforcement official.  They also stated that he has never over-inflated or exaggerated past 

experiences to them.  To the contrary, they described the Individual as very giving, family-

oriented and civic-minded, and uncomfortable with praise.  Finally, each of the witnesses 

corroborated the Individual’s statements regarding his involvement with the county EMA.   

 

Finally, I found the testimony of Psychiatrist II to be particularly persuasive.  There is evidence 

that the Individual has had incidents in the past which raise questions about his candor and 

judgment, particularly in matters of his past employment.  In addition, the Individual’s results on 

the MMPI-2 support the Psychiatrist’s diagnosis of a Narcissistic Personality Disorder.  However, 

the Psychiatrist was swayed by the hearing testimony which indicated that the Individual has had 

no recent problems in either his personal life or in the workplace.  This led him to conclude that 

the likelihood that the Individual’s Narcissistic Personality Disorder was unlikely to manifest 

itself negatively in the future.   

 

Based on the record, including the absence of any recent behavior on the part of the Individual 

which demonstrates a defect in judgment or reliability, I am convinced by the assessment of 

Psychiatrist II that there is a low risk that the Individual’s disorder will create a significant defect 

in his judgment or reliability in the future.  Accordingly, I find that the Individual has resolved the 

security concerns cited in the notification letter.   

 

V. CONCLUSION 

 

Upon consideration of the record in this case, I find that there was evidence that raised a doubt 

regarding the Individual’s eligibility for a security clearance under Criterion H.  I also find that 

there is sufficient evidence in the record to fully resolve that doubt.  Therefore, I conclude that 

restoring the Individual’s access authorization “would not endanger the common defense and 

security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  

Accordingly, I conclude that the Individual’s access authorization should be restored.   

 

 

 

 

Diane DeMoura 

Hearing Officer  

Office of Hearings and Appeals  

 

Date: 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 

 
 October 17, 2008 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 5, 2008 
 
Case Number:   TSO-0599 
 
This Decision concerns the eligibility of  XXXXXXX(hereinafter referred to as “the 
individual”) to hold an access authorization1 under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” The individual’s new employer has requested that the DOE reinstate the 
individual’s security clearance. For purposes of this proceeding, the individual is 
considered an applicant for a DOE access authorization. After carefully considering the 
record before me in light of the relevant regulations, I have determined that the 
individual’s access authorization should not be granted. 
 
I. Background 
 
The individual held a DOE security clearance for almost 40 years with different 
contractors until October 7, 2005, when his employer at the time (hereinafter referred to 
as DOE Contractor #1) informed him that his services were no longer needed. In the 
months preceding the individual’s termination, DOE Contractor #1 and the DOE learned 
that one or more of the individual’s subordinates had made improper classification 
decisions that had resulted in the release and possible compromise of a significant 
amount of classified information. An investigation by an Inquiry Official appointed by 
DOE Contractor #1 into the incidents of security concern revealed that the individual, as 
a manager, had borne some responsibility for the compromise of classified information at 
issue. Accordingly, DOE Contractor #1 issued three Security Infractions to the 
individual.2 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance.  

2  DOE Contractor #1 issued the three Security Infractions at issue three weeks after the individual’s 
termination.    
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Shortly after being terminated by Contractor #1, the individual secured employment with 
another DOE contractor, DOE Contractor #2. DOE Contractor #2 subsequently requested 
the DOE to reinstate the individual’s security clearance. When the local security office 
(LSO) learned that DOE Contractor #1 had issued three Security Infractions to the 
individual, the LSO conducted a Personnel Security Interview (PSI) with the individual 
in May 2006 to inquire about the matter (2006 PSI). The LSO conducted a second PSI 
with the individual on January 19, 2007 (2007 PSI). Unable to resolve the security 
concerns associated with the three Security Infractions, the LSO initiated administrative 
review proceedings in October 2007, by issuing a letter (Notification Letter) advising the 
individual that it possessed reliable information that created a substantial doubt regarding 
his eligibility to hold a security clearance. In an 18-page attachment to the Notification 
Letter, the LSO explained in great detail the derogatory information at issue and advised 
that the derogatory information fell within the purview of one potentially disqualifying 
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsection (g) 
(hereinafter referred to as Criterion G).3 
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. On February 7, 
2008, the Director of the Office of Hearings and Appeals (OHA) appointed Robert 
Palmer the Hearing Officer in this case. On April 16, 2008, I was appointed the substitute 
Hearing Officer in the case. After obtaining two extensions of time from the OHA 
Director,4 I convened a two-day hearing5 in the case during which I took almost 19 hours 
of testimony. At the hearing, seven witnesses testified. The LSO called two witnesses and 
the individual presented his own testimony and that of four other witnesses. In addition to 
the testimonial evidence, the LSO submitted 18 exhibits into the record, including one 
sanitized document approximating 600 pages; the individual tendered 21 exhibits. I 
permitted both parties to submit written closing arguments into the record after the 
hearing. I closed the record in this case on August 11, 2008, after I received the hearing 
transcript. Since the transcript of the two-day hearing is not sequentially numbered, the 
transcript will be cited as “Day 1 Tr. at page number” and “Day 2 Tr. at page number.” 
The exhibits submitted in the case will be cited as “Ex.” followed by the appropriate 
numeric or alphabetic designation. 

                                                 
3  Criterion G involves behavior where a person has “failed to protect classified material, or safeguard 
special nuclear material; or violated or disregarded security or safeguards regulations to a degree which 
would be inconsistent with the national security; or disclosed classified information to a person 
unauthorized to receive such information; or violated or disregarded regulations, procedures, or guidelines 
pertaining to classified or sensitive information technology systems.” 10 C.F.R. § 710.8(g). 
 
4  The Director granted the first extension so that the individual’s Counsel could complete taking some 
depositions in a civil action against DOE Contractor #1 which arguably had some bearing on the issues 
before me.  The Director granted the second extension to allow the parties an opportunity to review a 
crucial 600-page report that the DOE Counsel tendered into the record one week before the hearing date.  
The report, DOE Exhibit 13, was a sanitized version of a classified report detailing the incidents at the heart 
of this case.   
 
5    The second day of the hearing occurred 33 days after the first day due to difficulty coordinating the 
parties’ and witnesses’ schedules. 
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II. Regulatory Standard 
 
A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concern at Issue 
 
As previously noted, the LSO cites one criterion as the basis for proceeding to 
administrative review in this case, Criterion G.  In an 18-page Statement of Charges 
(SOC), the LSO sets forth the following information as support for its reliance on 
Criterion G: (1) three Security Infractions issued to the individual on October 5, 2005, 
and the events underlying those Infractions; (2) statements made by the individual during 
the 2006 and 2007 PSIs; (3) a Final Incident Report issued on July 7, 2005, detailing the 
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Inquiry Official’s investigation into an “Incident of Security Concern” (hereinafter 
referred to as the IOSC Report); (4) a Report dated August 22, 2005, of an Independent 
Review of the incidents outlined in the IOSC Report; and (5) information contained in a 
Corrective Action Plan dated October 19, 2005, regarding the security incidents at issue. 
In brief, the individual, in his capacity as a manager in a highly classified facility, is 
alleged to have fostered or tolerated, either by design or negligence, a work environment 
in which his subordinates felt free to ignore DOE’s explicit classification direction, the 
consequence of which lead to numerous compromises of classified information at 
Contractor #1’s work site. 
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s trustworthiness, judgment, reliability, and ability to 
safeguard classified information. See Guideline K of the Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information issued on December 29, 
2005, by the Assistant to the President for National Security Affairs, The White House. 
For this reason, I determine that the LSO properly invoked Criterion G in this case. 
 
IV. Findings of Fact  
 
Many of the facts in this case are disputed. In addition, there is discrepant testimonial 
evidence on some critical matters before me. My findings below are based entirely on my 
evaluation of the unclassified documentary evidence before me,6 my assessment of the 
credibility of the witnesses who provided testimony over a period of almost 19 hours, and 
my common sense judgment regarding the proper care and safeguarding of classified 
information by holders of DOE security clearances. To understand some of the disputed 
issues, I have set forth a chronology of the major events in this case, while 
simultaneously making findings on pivotal matters such as the import of the 2002 DOE 
Classification Guide and other DOE guidance, the authority of the DOE to regulate all 
matters relating to classification issues, and the interplay between DOE Classification 
Guides and Contractor #1’s Supplemental Classification Guide. 
 
At all times relevant to this proceeding, the individual served as a manager of a project 
that was, for the most part, classified in nature. At no time during his employment with 
DOE Contractor #1 did the individual perform duties as a Contractor “Derivative 
Classifier” (hereinafter referred to as “DC”). 7 Ex. 6 at 9. However, three employees who 
reported to the individual did perform collateral duties as Contractor DCs8 during the 

                                                 
6   It is quite possible that the classified IOSC Report in this case could provide more illumination on some 
facts that I could not glean from the unclassified file before me.  
 
7  A DC determines whether a document or material contains classified information. According to DOE’s 
Manual for Identifying Classified Information, a Contractor Derivative Classifier must have a relevant 
scientific or  technical degree or work experience which is validated by the person who appoints him or her 
to the position, must be competent in the subject areas in which his or her authority will be used, and must 
be familiar with DOE classification policy, procedures, and guidance. See DOE Manual 475.1-1B and  
earlier versions of that Manual. 
 
8   There is a dispute whether one of the three DCs was authorized to act in the capacity as DC for DOE 
Contractor #1.  The resolution of this matter, however, is not germane to the critical questions before me. 
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relevant period. These Contractor DCs reported to a Contractor Classification Officer in 
executing their Contractor DC duties, but reported to the individual when they performed 
their technical, and scientific core duties.  
 
In 2002, the DOE issued a Classification Guide that pertained specifically to the activities 
conducted by Contractor #1 (hereinafter this guide will be referred to as “2002 DOE 
Classification Guide”). See Day 1 Tr. at 32, 34-35, 44-45, 54, 82; Ex. 13. According to a 
DOE Classification Analyst whose testimony I found to be credible and compelling, 
almost everything relating to the activities of Contractor #1 was considered to be 
classified in the 2002 DOE Classification Guide. See Day 1 Tr. at 42-44. The DOE 
Classification Analyst also convinced me that: (1) a Contractor DC could only deem 
something to be “unclassified” if the 2002 DOE Classification Guide explicitly stated that 
information was “unclassified” and, (2) the Contractor DCs at Contractor #1 could not 
exercise any discretion to determine what was unclassified under the 2002 DOE 
Classification Guide. Id. at 42-43. The Classification Analyst’s testimony on this matter 
is bolstered by some documentary evidence in the case, specifically, training materials for 
Contractor DCs, which clearly stated that Contractor DCs had “very little discretion, 
freedom, lee-way, power, or authority to interpret classification guide topics” in the 
subject area relating to the activities of Contractor #1.  See Ex. 13. 
 
Sometime in 2003, Contractor #1 sought permission to develop its own classification 
guide (hereinafter referred to as the Supplemental Classification Guide) to supplement, 
not supercede, the 2002 DOE Classification Guide. Contractor #1 hired a subcontractor 
(hereinafter referred to as “Mr. X”) to write the Supplemental Classification Guide. The 
Contractor’s Supplemental Classification Guide was approved by the DOE and issued on 
either October 30, 2004 or November 30, 2004. See Day 1 Tr. at 54; Ex. 8, Ex. 7 at 55. 
Contractor #1 did not, however, distribute the supplemental guide to its employees until 
May 2005. Ex. 6 at 21. A major source of dispute in this case is whether the Contractor’s 
Supplemental Classification Guide classified more or less information than the 2002 
DOE Classification Guide. The DOE Classification Analyst’s position on this matter is 
very clear. He testified that the Supplemental Classification Guide was less strict than the 
2002 DOE Classification Guide because the former detailed more unclassified matters 
than the latter. 9 See Day 1 Tr. at 45. I accorded substantial weight to the DOE 
Classification Analyst’s testimony not only because he convincingly and succinctly 
explained the rationale for his position but because any dispute regarding classification 
issues is ultimately resolved by the DOE. Incredibly, the individual and at least one 
Contractor DC held just the opposite view, believing that the Contractor Supplemental 
Classification Guide, when implemented, would result in more information being 
classified than under the 2002 DOE Classification Guide. See Day 1 Tr. at 43, 205; Day 2 
Tr. at 35, 52.  The record developed in this case supports a finding that the individual and 
others employed by Contractor #1 did not proactively press for the release of the 

                                                 
9   The import of this finding is that even if it is true that Contractor #1 did not distribute the Supplemental 
Guide until May 2005, as the individual contends, the Contractor DCs should have been protecting all 
information at their facility according to the mandate that everything was classified unless specifically 
enumerated as unclassified in the 2002 DOE Classification Guide.   
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Contractor Supplemental Classification Guide because they mistakenly believed the 
implementation of that guide would require more classification scrutiny of their work, 
thereby adversely impacting their budget and schedule. See Day 1 Tr. at 43, 95, 205; Day 
2 Tr. at 52, 126.  
 
Sometime in late June 2004, the Security Manager for Contractor #1 (the person who 
would ultimately be named as the Inquiry Official in this case) drafted a memo in which 
he expressed concerns about Contractor #1’s lack of diligence in protecting classified 
information. See Ex. 13, Ex. S-2. Of significance is the Security Manager’s account of 
several incidents that lead him to conclude that the individual and others were violating 
DOE orders concerning classification to meet production goals. Id. at 2.  The Security 
Manager informed his management of his intention to resign because of the incidents 
raised in the memo. Id. at 3.  
 
On July 20, 2004, a DOE Classifier issued a Memorandum, hereinafter referred to as the 
“Born Classified Memo,” which reminded those on the distribution list that everything 
about certain technologies (which included technology at Contractor #1’s facility) is 
classified upon origination and remains classified forever, unless a DOE Headquarters-
approved classification guide or classification bulletin indicates otherwise. The Born 
Classified Memo set forth the sanctions, including civil and criminal penalties, associated 
with knowingly, willfully, or negligently acting in a manner that resulted in the 
misclassification of information. See Ex. 8, Attachment 4. 
 
On August 11, 2004, numerous Contractor DCs, including those employed by Contractor 
#1, received training on the Born Classified Memo. See Day 1 Tr. at 140-141; Day 2 Tr. 
at 112. Immediately after that training, three DCs from Contractor #1 approached the 
individual and related their collective concerns about implementing the Born Classified 
Memo. Day 1 Tr. at 140-141. One of the Contractor DCs who testified at the hearing 
related that he even threatened to resign as a DC because the implementation of the Born 
Classified Memo would have “stop[ped] the program.” See Day 2 Tr. at 146. That same 
Contactor DC admitted that he told the individual that he thought the Supplemental 
Classification Guide “was killing the program [at Contractor #1].” See Day 2 Tr. at 52. 
To address his Contractor DCs’ concerns, the individual consulted with his manager 
whose office was in another State. The individual’s manager told the individual to inform 
the three DCs to continue their DC “functions as usual until further notice from your 
management.” Ex. 8, Attachment 5. The individual relayed this information to the three 
DCs in an August 16, 2004, e-mail, along with the statement that [Contractor #1] “would 
take steps to indemnify the DCs from any civil penalties.” Id. One of the DCs responded 
to the subject e-mail as follows: “I was concerned more about Leavenworth than the civil 
issues . . .” Id. The individual’s manager responded to this e-mail thread by relating than 
“[m]ore than likely I will be in there with you.  Really prefer one of those federal country 
club prison facilities. The one in California is particularly nice.” Id.  Finally, the 
individual sent an e-mail to his manager stating: “As you know I’m leaving for California 
in a few minutes. Don’t tell anyone where I’ve gone.” Id.  One of the DCs who was a 
recipient of the e-mail chain related above, and who testified at the hearing, characterized 
the e-mail exchange as a “light-hearted exchange” between a DC and a high level official 
at Contractor #1.  However, I find that a reasonable person could infer from the e-mail 
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exchange set forth above that the individual and his manager knew that their direction to 
the DCs to “continue business as usual” could result in erroneous classification decisions 
which, in turn, might violate the civil and criminal penalty provisions of 10 C.F.R. § 
1045.5(a), i.e., the sanction provision cited in the Born Classified Memo.   
 
Sometime in October 2004, an employee at Contractor #1 transmitted a document 
containing classified information over an unclassified fax line. Ex. U. On October 15, 
2004, the Vice-President of Contractor #1 sent an e-mail to numerous employees, 
including the individual, stating that it appeared that the sender of the classified fax had 
not obtained a DC review of the document prior to transmitting it, commenting that the 
“Born Classified Memo” applied to the situation at issue. Id.  On either October 16 or 18, 
2004, the individual advised his subordinates that “Effective immediately and until 
further notice all forms of communications (regular mail delivery, faxes, e-mail, etc.) that 
include technical information will be reviewed by an Authorized Derivative Classifier 
and approved by me or my designees personally—UNLESS the documents are already 
properly marked as CLASSIFIED.” Ex. 12.  
 
On November 24, 2004, the DOE issued a memorandum regarding “Preliminary 
Manufacturing Operations” and established a requirement that all Contractor DCs at 
Contractor #1 have certain items reviewed by the DOE Classification Officer prior to the 
dissemination of information. Ex. 8, Attachment 6. On December 4, 2004, the individual 
sent an e-mail to Contractor #1’s manufacturing partners, with copies to two of his DCs, 
in which stated as follows: “I would appreciate if you would instruct all your team 
members to not ask any questions of, or ask for guidance from, DOE, particularly 
anything regarding classification. As the result of a recent question, DOE has issued 
classification guidance that we will all find most burdensome to implement.” Ex. 13, S-3.  
The individual argued at the hearing that his intent in sending the e-mail was to tell the 
manufacturing partners not to ask classification questions of a physical security specialist 
from DOE who was slated to be at the manufacturing partner’s work site. See Day 1 Tr. 
at 155-157. I found the individual’s explanation not plausible. The second sentence in the 
December 4, 2004, e-mail specifically references DOE classification guidance which the 
individual characterizes as “burdensome for Contractor #1 to implement.” The logical 
implication of the December 4, 2004, e-mail, coming in such close proximity to the 
November 24, 2004, DOE “Preliminary Manufacturing Operations” memo, is that the 
individual was directing others to circumvent the DOE’s explicit instructions. 
 
A few days before the December 4, 2004, e-mail referenced in the paragraph above, the 
individual informed the Vice President of Contractor #1 via e-mail that the facility under 
his control had a “very minor IOSC this morning,” explaining that classified information 
had been created on two unclassified computers. Ex. 12.  In response, the Vice President 
told the individual that “this is a repetitive problem, and any security violation at this 
point is not ‘very minor’ . . . they all track to people blowing off the rules.” Id.  
 
In April 2005, Mr. X, the subcontractor who drafted the Supplemental Classification 
Guide, reviewed a number of documents on an unclassified server at DOE Contractor 
#1’s facility, and identified 80 potential classification issues of concern. Ex. 8. The 
Contractor DCs and other contractor classifiers at Contractor #1 reviewed the 80 issues 
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and determined there to be one piece of potentially classified information on the 
unclassified system. Id. Unsatisfied with the review by Contractor #1 personnel, Mr. X 
sent a letter to the DOE outlining 14 of the 80 classification issues that concerned him 
most. Ex. 8. DOE would later determine there to be merit to the 14 classification issues as 
well as 16 additional classification matters. Ex. 13. The matters brought to DOE’s 
attention by Mr. X lead to two significant actions: a stand-down of all classified 
operations at Contractor #1 and its manufacturing partners, and the appointment of an 
Inquiry Official to investigate the incidents, identify corrective actions, and establish a 
root cause for the incidents. Id.  
 
On July 7, 2005, the Inquiry Official issued the IOSC Report in connection with the 
incidents identified above. Id. According to the IOSC Report, the management at 
Contactor #1 allowed administrative controls to be bypassed for the sake of expediency, 
budget and schedule, and created an environment that condoned lax or non-existent 
compliance with DOE classification guidance.  Id.  
 
Contractor #1 conducted an Independent Review of the IOSC Report and issued a Report 
on August 22, 2005 (hereinafter the “Review”). Ex. I. The Review found that certain 
managers, including the individual, inappropriately directed DCs not to implement DOE 
classification guidance. It also concluded that the nonconservative decisions made by the 
DCs “were primarily caused by direction from [managers, including the individual] and 
assurance from them that Contractor #1 would ‘indemnify’ them for any decisions made 
not in accordance with DOE classification guidance.” Id.  
 
The individual testified that Contractor #1 told him on September 30, 2005, that he would 
no longer be a manager, that the company was reorganizing, and that he was not part of 
the reorganization. See Day 1 Tr. at 129, 200. The individual received a severance 
package and was terminated effective October 7, 2005. Id. at 129-130. On October 24, 
2005, Contractor #1 issued one Security Infraction to the individual; on October 25, 
2005, Contractor #1 issued two more Security Infractions to the individual. See Ex. 2. 
 
V. Analysis 
 
I have thoroughly considered the unclassified record of this proceeding, including the 
submissions tendered in this case and the testimony of the witnesses presented at the 
hearing. In resolving the question of the individual’s eligibility for access authorization, I 
have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c).10 After due 
deliberation, I have determined that the individual’s access authorization should not be 
granted. I cannot find that granting the individual’s DOE security clearance will not 
endanger the common defense and security and is clearly consistent with the national 
interest. 10 C.F.R. § 710.27(a).  

                                                 
10   Those factors include the following: the nature, extent, and seriousness of the conduct, the 
circumstances surrounding the conduct, to include knowledgeable participation, the frequency and recency 
of the conduct, the age and maturity at the time of the conduct, the voluntariness of his participation, the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation 
for the conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation 
or recurrence, and other relevant and material factors. 
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In his attempt to mitigate the derogatory information contained in the SOC, the individual 
raised a number of arguments, some attacking the factual underpinnings of the allegations 
contained in the SOC, and others grounded in claims of bias and unfair treatment. The 
individual also presented letters attesting to his integrity, and testimonial evidence to the 
same effect. Below is my analysis of the individual’s arguments and other potentially 
mitigating evidence. 
 
1. The Security Infractions at Issue Are Supported By Some of the Evidence 
 
The individual first argues that the Security Infractions issued to him are “unfounded” so 
he cannot be blamed for the security incidents that lead to the compromises of classified 
information at issue. See Day 2 Tr. at 202. The key issue before me is the extent, if any, 
to which the individual may have influenced or sanctioned numerous erroneous 
classification decisions made by the Contractor DCs during the time when the Contractor 
DCs worked for the individual. As discussed below, an in-depth analysis of the subject 
Security Infractions leads me to conclude that there was some factual support for all three 
of the Security Infractions issued to the individual.  
 
a. Security Infraction #1  
 
Security Infraction #1 first refers to a memorandum issued on November 24, 2004 by a 
DOE Classification Officer regarding “Preliminary Manufacturing Operations.” The 
November 24, 2004, memorandum established the requirement that all Contractor DCs at 
Contractor #1 have certain items reviewed by the DOE Classification Officer prior to  
disseminating the information. Ex. 8, Attachment 6. Security Infraction #1 next refers to 
an e-mail dated December 4, 2004, which the individual sent to the manufacturing 
partners of Contractor #1 and two of Contractor #1’s DCs. In the December 2004 e-mail, 
the individual stated: “I would appreciate if you would instruct all your team members to 
not ask any questions of, or ask for guidance from, DOE, particularly anything regarding 
classification. As the result of a recent question, DOE has issued classification guidance 
that we will all find most burdensome to implement.” Ex. 13, S-3. It is alleged that the 
individual’s e-mail caused the Contractor DCs at Contractor #1 not to follow the 
Preliminary Manufacturing Operations memorandum, which, in turn, resulted in 
numerous misclassifications. 
 
At the hearing, the individual explained that around the time he sent the November 24th e-
mail, a DOE physical security person, was on-site with one of the manufacturing 
partners. See Day 2 Tr. at 214. According to the individual, the DOE physical security 
person later complained to a DC at Contractor #1 that the manufacturing partner in 
question was asking him questions about classification that he could not answer. Id. The 
individual claims that it was for this reason that he sent the e-mail to three manufacturing 
partners. Id.  That explanation seemed plausible until the DOE Counsel asked the 
individual why, if that was the situation, he wrote in his e-mail, “As a result of a recent 
question, DOE has issued classification guidance that we all will find most burdensome 
to implement.” Id. at 215.  The individual responded, “I don’t know but it wasn’t the 
preliminary manufacturing operations memo.” Id.  
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The individual also testified that the manufacturing partners who were the recipients of 
his December 2004 e-mail were not doing classified work and did not have secure means 
of communication at the time. Id. at 221-226. For this reason, he contends that his e-mail 
cannot be construed as advising the manufacturing partners not to ask DOE questions 
about classification. Id. I was not persuaded by the individual’s argument because he 
admitted under questioning later in the hearing that at least one of the e-mail recipients 
was working on some classified material. Id. at 226.  
 
Finally, the individual argues that the Review of the IOSC Report acknowledges that the 
words “preliminary manufacturing operations” are not in the subject e-mail, and that the 
infraction is not supported by the facts. Id. at 216. What the Review of the IOSC Report 
actually says is that one needs to be cautious about the information contained in the 
evidence files included with the Inquiry Official’s IOSC Report. Ex. 13. The Review 
points to the November 24, 2004, e-mail in particular and states that “it is not possible to 
state with certainty the actual context of that e-mail.” Id. The Review then mentions that 
the individual informed those reviewing the IOSC Report that the November 24, 2004, e-
mail was intended “to indicate that the appropriate line of communication with DOE on 
classification matters was through Contractor #1’s Classification Officer.” Id.  This 
interpretation is certainly not apparent from the e-mail itself and it is difficult for me to 
conclude that any of the e-mail recipients would have construed the verbiage, as written, 
in such a manner. Moreover, even if the appropriate avenue for classification advice and 
guidance was through the Contractor #1’s Classification Officer, a clearance holder is 
always free to elevate a classification issue to the DOE.  In fact, the DOE Classification 
Analyst testified that one of Contractor #1’s partners had called the DOE directly for 
assistance with a project tasked to it by Contractor #1 because Contractor #1 had not 
given guidance to the partner on what was or was not classified in the project. This 
contact between the DOE and the manufacturing partner occurred just prior to DOE’s 
issuance of the “Preliminary Manufacturing Operations” memorandum. In fact, it appears 
from the testimony of the DOE Classification Analyst that DOE issued the “Preliminary 
Manufacturing Operations” memorandum to provide classification guidance to the 
manufacturing partners of Contractor #1. See Day 1 Tr. at 38.  
 
In the end, the burden was on the individual to convince me that he did not intentionally 
or inadvertently cause the recipients of that e-mail to ignore DOE’s classification 
guidance.  I find that the individual has not met this burden. 11 
 
b. Security Infraction #2 
 
Security Infraction #2 recites that the DOE issued the Born Classified Memo on July 20, 
2004, requiring that certain items be reviewed by a DOE Classifier prior to disseminating 
the information.12 On August 16, 2004, the individual sent an e-mail to the DCs at 

                                                 
11  The Contractor DC who testified did not provide any probative testimony either in support of Security 
Infraction #1, or in mitigation of that infraction. 
 
12  The Born Classified Memo not only required that a Contractor Classifier or Contractor DC seek 
assistance, if needed, from a DOE Classification Officer, it also clearly stated that “if a classification guide 
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Contractor #1 advising them to continue making classification decisions as they had 
been. The implication here is that the individual granted his DCs permission to disregard 
the Born Classified Memo.13 In his defense, the individual claims that he was merely 
transmitting the orders of his manager. See Day 2 Tr. at 227, 247. He did admit in 
response to my questioning that he had the authority and discretion to tell his DCs to 
follow the DOE’s classification requirements and adhere to the Born Classified Memo 
until his management had consulted with the DOE, instead of directing the DCs to ignore 
the Born Classified Memo until his management worked the issue with DOE.  Id. at 248.  
He argued that it was not his job to make classification decisions or give classification 
guidance. Id. at 240. Under questioning by the DOE Counsel, the individual did admit 
that it was his job to ensure that nothing classified was released from the project under his 
leadership. Id. at 241. 
 
In considering whether the individual’s conduct should be excused because he was 
merely “following orders,” I considered and weighed heavily the testimony of the 
Personnel Security Specialist from the LSO who opined that a prudent person in the 
individual’s position (i.e. a manager in a highly classified project who holds a security 
clearance) does not instruct his people “to do business as usual.” See Day 1 Tr. at 115. 
Based on the totality of the record before me, I have determined that it was reasonably 
foreseeable that the individual’s instruction to his DCs to “do business as usual” 
could result in his DCs failing to protect classified information. I find further that the 
individual, as a clearance holder, had an obligation to protect potentially classified 
information at the highest level pending clarification by the DOE of the Born Classified 
Memo. The fact that the individual’s immediate supervisor sanctioned the imprudent 
course of action taken does not relieve the individual of fulfilling his responsibilities as a 
security clearance holder. 14 
 
c. Security Infraction #3 
 

                                                                                                                                                 
does not contain a specific topic for an iota of knowledge, you are not authorized to synthesize/invent your 
own unclassified value or status .  .  . When acting as an authorized classified, your first loyalty should be 
to the security of the United States . . .  Do not take liberties with Classification Guides. Be conservative. 
Unusual, complicated, challenging or new issues described in the documents you are reviewing will 
necessitate your calling your appointing Classification Officer for assistance.” Ex. 13. 
 
13  During the January 2007 PSI, the individual admitted that he willfully ignored the Born Classified 
Memo as he allegedly awaited guidance from his boss. Ex. 7 at 42.  At the hearing, he denied making the 
statement until I read the relevant citation from the PSI transcript to him. Day 2 Tr. at 300.  He then 
responded, “Look, I said that. I’m not denying that I said that.  But I don’t agree with that now that I see 
everything.” Id. at 301.   
 
14   The Contractor DC admitted when questioned by me at the hearing that he, as a clearance holder, was 
required to protect information at the highest level if a doubt existed about whether to protect the 
information or not to protect the information. See Day 2 Tr. at 149-150. After reflecting upon my question, 
the Contractor DC stated that had he thought of his responsibility in that way, he would have allowed the 
program to shut down until the classification matter was resolved.  Id.  I found the Contractor DC’s 
response surprising given that as a DC he should have had a heightened sensitivity to the protection of 
classified information.  
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Security Infraction #3 states that the individual committed to his management on 
October 16, 2004, to be responsible for ensuring that his Contractor DCs reviewed 
information at his facility.15 It is alleged in Security Infraction #3 that the individual 
failed to obtain DC reviews of items contained in Weekly Reports on four separate 
occasions, implying that the individual had failed to fulfill his October 16, 2004, 
commitment (hereinafter October 2004 commitment). The Weekly Reports that 
purportedly support Security Infraction #3 are identified as Exhibits Z-5, Z-6, Z-7 and Z-
10.  
 
As an initial matter, the individual denied at the hearing that he originated16 any of the 
Weekly Reports identified in Security Infraction #3.  See Day 1 Tr. at 184. He admitted, 
however, that the Weekly Reports in question might have been generated by someone in 
one of his divisions. Id. at 188. He maintained that because those Weekly Reports pre-
dated his October 2004 commitment, he cannot be charged with abrogating his 
commitment to ensure that certain matter be reviewed by a DC before its release from his 
facility. From the record before me, it appears that that the Weekly Reports in question 
are dated August 13, 2004, September 17, 2004, and September 24, 2004. 17 Assuming 
these dates are correct, it is true that the individual did not violate the explicit October 
2004 commitment that he made to his management. However, I am troubled that he did 
not proactively address the classification problems in his facility before being asked to do 
so by his upper management. The individual admitted at the hearing that he realized on 
August 16, 2004, that there were classification issues in his facility. See Day 1 Tr. at 196. 
Yet, at least two Weekly Reports containing classified information were released from 
his facility in September 2004.  
 
In the end, even if it is true that the individual did not violate his explicit commitment to 
his management on October 16, 2004, to ensure that his subordinates were adhering to 

                                                 
15  As noted in Section IV. above, the individual sent the following e-mail to his subordinates to prevent 
another incident like the one where a classified fax was sent over an unclassified fax line: “Effective 
immediately and until further notice all forms of communications (regular mail delivery, faxes, e-mail, etc.) 
that include technical information will be reviewed by an Authorized Derivative Classifier and approved by 
me or my designees personally—UNLESS the documents are already properly marked as CLASSIFIED.” 
Ex. 12.  
 
16    It is DOE policy that the originator of any matter that may be classified must ensure that the matter is 
reviewed for classification by a derivative classifier. See Information Security, DOE Manual 470-4-4 and 
prior versions of that manual. 
 
17  The sanitized version of the Final Incident Report of the IOSC and its attachments contain numerous 
redactions and it is difficult to determine whether the attachments have been deliberately omitted for 
classification reasons, or whether they are simply missing from the sanitized document provided to me. For 
example, it appears that Exhibit Z-10 is classified since it is not contained in Exhibit 13 and the index to the 
IOSC contains a void where Exhibit Z-10 should be identified. On the other hand, Exhibit Z-5 is identified 
in the index to the IOSC Report but is not included in the voluminous attachments to the IOSC Report. 
Exhibit Z-6, however, refers to three Weekly Reports which I presume are the three at issue in this 
proceeding.  Exhibit Z-7 was provided to me at the hearing but it is not readily apparent to me what is 
considered a Weekly Report in that 12-page document. 
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their classification responsibilities, the record supports a finding that the individual failed 
to act in a conservative manner to ensure that classified information was properly 
safeguarded in the facility over which he had management responsibility.   
 
2. Issues of Equity 
 
The individual testified that he was unjustly singled out to answer the multiple incidents 
of security concern that occurred in the facility that he managed. See Day 2 Tr. at 246.  
He also claimed at the hearing that the Inquiry Official was biased (Day 1 Tr. at 176), 
that he “was framed” (Day 2 Tr. at 218), and that he is the victim of a “cover-up” (Day 2 
Tr. at 310). To support his position on these matters, he presented the testimony of two 
witnesses who stated that the Inquiry Official had remarked at a staff meeting: “I’m going 
to personally see that that son-of-a-bitch will never hold a clearance.” See Day 1 Tr. at 
235-36, 257. Neither witness could provide any detail on when the Inquiry Official made 
the statement, the context in which the statement was made, or whether either thought the 
Inquiry Official harbored bias against the individual, or whether the Inquiry Official was 
expressing his exasperation with the number of compromises of classified information 
occurring in the facility under the individual’s control. 
 
Because the Inquiry Official was not called as a witness at the hearing, it is difficult for 
me to decide how to construe the statement attributed to him. What is clear, however, is 
that at least 28 compromises of classified information occurred in the facility that the 
individual managed even though at least two persons, Mr. X and the person who was 
later named as the Inquiry Official, were warning the individual and others about 
potential classification problems in the facility. It is not unreasonable that the manager of 
the facility should be held accountable for issues brought to his attention that he failed to 
address in a timely fashion. 
 
I find that the evidence in the record undermines the individual’s claim that he was 
“singled out” to answer for the alleged compromises of classified information. Other 
employees of Contractor #1 who bore some responsibility for the 28 compromises, 
including one of the Contractor DCs who testified, received Security Infractions for their 
actions relating to the misclassifications and releases of classified information. Two of 
the Contractor DCs had their DC authority revoked, and one was put on unpaid leave and 
told that he would never hold a management or supervisory position with Contractor #1. 
Ex. 13, Day1 Tr. at 314.  There might also have been ramifications for others involved in 
the compromises that are not apparent from the record. In the end, however, the focus of 
this case is not on how the individual was treated in relation to others who were as or less 
culpable than he. Rather, the focus is on whether the individual has mitigated the security 
concerns associated with his action or inaction that lead to numerous compromises of 
classified information at the work site under his management and control.  For the 
reasons discussed below, I find that he has not mitigated the security concerns before me.  
 
3. The Total Person Concept  
 
In evaluating whether the individual has mitigated the security concerns associated with 
Criterion G, I considered that he held a DOE security clearance for 40 years with, by his 
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own report, only one security infraction prior to 2005. Ex. 6 at 7-8. I also considered 
letters from three character references who all attested to the individual’s integrity and 
character (Exhibits A,B and C), the testimony of a former subordinate who opined that 
the individual tried to ensure that his staff followed the rules (Day 1 Tr. at 297), and the 
testimony of a Security Manager at another DOE facility who shared his perception that 
the individual “tried to do what is right.” Id. at 238. 
 
Against these positive factors are the following negative ones.  The breadth and scope of 
the misclassifications that occurred at the facility that the individual managed for 
Contractor #1 were so significant that they cannot be excused as isolated incidents. The 
circumstances surrounding the security incidents indicate that the individual had a pattern 
of not acting proactively to protect classified information and matter. In June 2004, the 
record reflects a heated exchange (Ex. 13, Z-7, Attachment B) between the individual and 
the person who ultimately served as the Inquiry Official in which the Inquiry Official 
warned the individual and one of his DCs not to do something because of some potential 
classification issues. It is reported that the individual ignored that cautionary warning. In 
August 2004, the individual interjected himself into the realm of classification by: (1) 
instructing his DCs “to do business as usual,” and (2) advising them that they would be 
indemnified for not complying with the Born Classified Memo. Only two months later, 
one of the individual’s subordinates sent a classified facsimile over an unclassified fax 
line, another signal of classification problems at the work site. By December 2004, 
classified information was created on two unclassified computers, actions that the 
individual characterized as a “very minor” incident of security concern. This 
characterization underscores the individual’s lack of appreciation and sensitivity to 
classified issues in the workplace. It was the individual’s upper management who 
chastised him for his attitude and opined that “this is a repetitive problem” caused by 
people “blowing off the rules.” By April 2005, Mr. X identified 80 potential classification 
issues of concern at the facility managed by the individual, 28 of which were confirmed 
by the DOE to have merit. It is difficult to understand how a manager who oversaw a 
facility that engaged almost exclusively in classified activities did not embrace more 
seriously his obligation as a security clearance holder to ensure that classified information 
generated in his facility was protected at the highest level possible. In my view, it is 
significant that the individual has not assumed responsibility for his actions, or inactions, 
that appear to have contributed to his former facility’s significant failure to protect 
classified information. I cannot recommend granting a security clearance at this point to 
someone who refuses to acknowledgement responsibility for his past actions or to 
commit affirmatively to future actions that are commensurate with safeguarding 
classified information.          
 
VI. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion G. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth convincing 
evidence to mitigate the security concerns associated with Criterion G. I therefore cannot 
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find that granting the individual’s access authorization will not endanger the common 
defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be granted.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 17, 2008 
 



1/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

*  The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s.

     July 3, 2008

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 6, 2008

Case Number: TSO-0601

This Decision concerns the eligibility of XXXXXXXXXX (the Individual) for access
authorization.1/ The regulations governing the Individual’s eligibility are set forth at 10
C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified
Matter or Special Nuclear Material.”  This Decision will consider whether, based on the
testimony and other evidence presented in this proceeding, the Individual is eligible to retain
his access authorization.  After reviewing the evidence before me, I find the Individual
should not have his access authorization restored.  

I. Background

This administrative review proceeding began when a Department of Energy (DOE) Office,
suspended the Individual’s access authorization based upon derogatory information in the
possession of the DOE Office that created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance with 10 C.F.R. § 710.21, the
DOE Office subsequently issued a Notification Letter that included a statement of the
derogatory information causing the security concern.   

The security concern cited in the Letter involves the Individual’s misuse of alcohol.  The
Notification Letter stated that the Individual has been diagnosed by a DOE consulting
psychiatrist as suffering from alcohol dependence, leading to an illness which causes, or may
cause, a significant defect in his judgment or reliability.  The Notification Letter also indicated
that the Individual’s use of alcohol contributed to his divorce.  According to the 



-2-

2/  Criterion H refers to information indicating that an individual has “an illness or mental
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes
or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J refers
to information indicating that an individual has “[b]een, or is, a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.”  Id. at § 710.8(j).  

Notification Letter, this constitutes derogatory information under 10 C.F.R. § 710.8(h) and (j)
(hereinafter Criterion  H and Criterion J).2/

The DOE consulting psychiatrist evaluated the Individual on October 9, 2007, and issued her
report on October 16, 2007.  DOE Ex. 5.  During the evaluation, the Individual told the DOE
consulting psychiatrist that prior to June 25, 2007, he was consuming twelve to fourteen 12-
ounce beers over a six-hour period.  DOE Ex. 5 at 4.  He became intoxicated three times a
week.   DOE Ex. 5 at 4.  He experienced blackouts approximately twice a month in the eight
years prior to June 2007.  DOE Ex. 5 at 4. The DOE consulting psychiatrist indicated that the
Individual reported that he had been abstinent from alcohol since June 25, 2007, and had
been attending Alcoholics Anonymous (AA) since June 30, 2007.  In addition, the DOE
consulting psychiatrist indicated that the Individual had been attending an intensive
outpatient treatment program (IOTP), from which he graduated on August 1, 2007, and one-
on-one counseling since January 2007.  

In her report, the DOE consulting psychiatrist indicated that in order to establish
rehabilitation from his alcohol dependence, the Individual should (1) continue his attendance
at AA with a sponsor and his current aftercare program for another eight months past the
date of the report, (2) continue one-on-one counseling for another six months past the date of
the report, and (3) participate in an abstinence agreement with him employer, including
monitoring.  DOE Ex. 5 at 12-13.  The DOE consulting psychiatrist indicated that adequate
evidence of reformation would be either one year of absolute abstinence, if the Individual
attends the program as she has outlined it above, or two years of absolute abstinence if the
Individual does not continue attending AA, the aftercare program, and one-on-one
counseling.  DOE Ex. 5 at 13.  

The Notification Letter informed the Individual that he was entitled to a hearing before a
Hearing Officer, in order to respond to the information contained in that letter.  Upon receipt
of the Notification Letter, the Individual requested a hearing, and that request was
forwarded to the Office of Hearings and Appeals.  I was appointed the Hearing Officer in this
matter.  In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was convened.

At the hearing, the Individual was represented by an attorney.  He presented his own
testimony and the testimony of two fellow aftercare attendees, his supervisor, two friends,
his mother, his girlfriend, and his psychologist.  The DOE Counsel presented one witness, the
DOE consulting psychiatrist.  The DOE Counsel entered 15 exhibits into the record. 
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II. Hearing Testimony

In his response to the Notification Letter and at the hearing, the Individual did not dispute
the diagnosis of the DOE consulting psychiatrist that he suffered from alcohol dependence.
Hearing Transcript (Tr.) at 103; DOE Ex. 7 at 1-2.  Accordingly, the focus of the hearing was
on the steps that the Individual has taken toward reformation and rehabilitation. 

A.  The Individual

The Individual testified that he sought counseling in August 2006 to try to reduce his alcohol
consumption.  Tr. at 105.  He testified that it was a “waste of time,” because at that time, he
did not believe that alcohol consumption caused any problems for him.  Tr. at 106-07.  In
2006, he just wanted to learn to control his alcohol consumption.  Tr. at 107.  

The Individual testified that he ceased consuming alcohol on June 25, 2007.  Tr. at 116.  He
now knows that he cannot consume alcohol again.  Tr. at 108.  He keeps track of the number
of days of his sobriety on a board on his refrigerator.  Tr. at 116-17.  He changes the number
every morning and changed it to 296 on the morning of the hearing.  Tr. at 117.  
The Individual testified that he attends AA twice a week and aftercare once a week.  Tr. at
114.  He is between steps seven and eight of the AA twelve-step program.  Tr. at 119.  He has
had a sponsor since mid-July 2007.  Tr. at 118.  Two weeks prior to the hearing, the Individual
talked to his sponsor about testifying at the hearing.  Tr. at 119.  Since that time, the
Individual has been unable to contact his sponsor.   Tr. at 120.  Because he has been unable to
contact his sponsor, he is presently seeking a new sponsor.  Tr. at 121.  He testified that, even
without an active sponsor, he has “enough tools in my toolbox” to adjust to any problems
that may appear.  Tr. at 121.  He stated that he has resources if he sees a problem developing,
including the two friends who testified at the hearing, his psychologist, and other AA
attendees.  Tr. at 122.   He stated that he believes his real life started the day he stopped
consuming alcohol.  Tr. at 123.  He intends to continue his attendance at AA and sessions
with his counselor.  Tr. at 128.  The Individual stated that 

AA gives me reassurance of who I am versus what I was, give me the tools to
cope with my problems and my situations, based on listening to people at the
meetings, because they may have a problem that they are talking about that
you’re facing right now, and it just – it may shine the light on your situation or
something that you’re thinking about, but it doesn’t really hit home until you
hear it coming out of somebody else’s mouths.  

It’s just reassuring.  It makes you feel good when you leave.

Tr. at 131-32. 
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B.  The Individual’s Girlfriend

The Individual’s girlfriend testified that she met the Individual in August 2007.  Tr. at 72.  She
sees the Individual almost every day.  Tr. at 73.  She does not see the Individual on the days
that he attends AA, but sometimes she babysits his children on those days.  Tr. at 75.  She
goes to the Individual’s apartment about twice a month; she has never seen alcohol there.  Tr.
at 78.  She has never seen the Individual consume an alcoholic beverage.  Tr. at 74.  She stated
that she does not believe that the Individual will ever consume alcohol again.  Tr. at 79.  She
consumes alcohol and occasionally keeps beer in her house to serve to visitors.  Tr. at 84-85.
His girlfriend testified that the Individual does not want to miss an AA meeting.  Tr. at 76.
He has told her that AA is good for him and that he learns from it.  Tr. at 76. 

C.  The Individual’s co-workers and supervisor

The Individual’s first co-worker testified that has known the Individual since they were
seventeen.  Tr. at 40.  They started work with DOE the same day.  Tr. at 40.  They usually see
each other at work but, occasionally, the co-worker has asked the Individual to help him
around his home.  Tr. at 42.  The Individual told the co-worker that he had a problem
consuming alcoholic beverages.  Tr. at 43.  The co-worker testified that he has seen a “pretty
positive change” in the Individual’s behavior and outlook during the past year.  Tr. at 51.
The co-worker stated that the Individual’s “desire to drink is not there.”  Tr. at 42-43.  

The second co-worker stated that he has known the Individual for approximately 18 years.
Tr. at 55.  The Individual was an apprentice with him for two years.  Tr. at 56.  He stated that
he was a good employee.  Tr. at 56.  He stated that after they started working together in June
2001 at DOE, he and the Individual would work on jobs outside of DOE.  Tr. at 57.  He never
saw the Individual intoxicated during the time they spent together outside of work.  Tr. at 58.
He was amazed when he found out that the Individual had a problem with his alcohol
consumption.  Tr. at 58.  Because the co-worker had not seen the Individual intoxicated
during their acquaintance, he could not testify to the Individual’s abstinence.  However, the
co-worker did testify that he has questioned the Individual about his alcohol consumption
since June 2007.  Tr. at 60.  The Individual has been open and appeared honest in his answers.
Tr. at 59.  The co-worker stated that the Individual is more outgoing and smiles more since he
stopped consuming alcoholic beverages.  Tr. at 60-62.  
The Individual’s supervisor testified that he has worked with the Individual for three and a
half years.  Tr. at 63.  Presently, they speak about one time a month.  Tr. at 66. As an
employee, the Individual is an excellent worker who is beyond reproach.  Tr. at 63-64.  The
Individual admitted to the supervisor that he did have a problem consuming alcoholic
beverages.  Tr. at 66.
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D.  Two Aftercare Attendees

The first aftercare attendee testified that she has known the Individual since June 2007.  Tr. at
10.  They met in aftercare, which is a support group for people who attend the intensive
outpatient treatment program.  Tr. at 10.  She sees the Individual at aftercare about two times
a month as well as at cookouts at her house and for coffee to talk.  Tr. at 11, 15.  In addition,
they talk by telephone to encourage each other in their sobriety.  Tr. at 11.  The Individual
always shares information during aftercare.  Tr. at 11.   She believes that if the Individual
were facing a crisis with his recovery he would talk to her about it.  Tr. at 13.  The first
aftercare attendee believes the Individual will be successful in his sobriety because he has a
good support group, stays in contact with his sponsor, and attends AA and aftercare
meetings.  Tr. at 14.  

The second aftercare attendee testified that she met the Individual at the IOTP they both
attended.  Tr. at 18.  She met him in early summer 2007.  Tr. at 18.  She stated that the
Individual came to the program on his own, rather than being “pushed into treatment.”  Tr.
at 18.  She currently sees the Individual at aftercare every week and they talk by telephone
and send text messages frequently.  Tr. at 19, 22.  The Individual always participates
appropriately during the aftercare meetings.  Tr. at 19.  During the time she has known the
Individual, he has not shown any signs that he has resumed consuming alcohol.  Tr. at 20.
She has never smelled alcohol on him.  Tr. at 21.  She has never seen alcohol at his house.  Tr.
at 21.  She testified that he keeps a board on his refrigerator marking  the numbers of days he
has been sober.  Tr. at 21.  It is the first thing he sees in the morning and the last thing he sees
at night.  Tr. at 21.  

E.  The Individual’s Mother

The Individual’s mother testified that she sees her son more frequently since he stopped
consuming alcohol.  Tr. at 25.  Prior to his abstinence, she would see him at holidays, about
four or five times a year.  Tr. at 25.  Presently, she sees the Individual about four or five times
a week, and they speak on the telephone three to four times a week.  Tr. at 27, 36.  She has not
seen him consume alcohol since he stopped in June 2007.  Tr. at 27.  She has not smelled
alcohol on him.  Tr. at 27.  She visits his home once or twice a week and has never seen
alcohol there.  Tr. at 28.  She said the Individual indicated that he is “happier than he has ever
been.”  Tr. at 29.  She testified that he is “more outgoing, more loving, more talkative.  When
he was drinking, he didn’t talk.”  Tr. at 37.  

F.  The Individual’s Psychologist

The psychologist testified that she has a degree in psychology and is a licensed professional
counselor and a licensed chemical dependency counselor.  Tr. at 25.  She first saw the
Individual on August 8, 2006, when he reported that he was having a problem with his



-6-

3/  At the hearing, the DOE consulting psychiatrist did not outline her recommendations for
rehabilitation or reformation again in testimony, allowing those recommendations from her report
to stand on their own.  She did not change those recommendations at the hearing. 

alcohol consumption.  Tr. at 88.  He stopped attending sessions with his psychologist after
three months and restarted on April 19, 2007.  Tr. at 88.  

In April 2007, the psychologist suggested an IOTP.  Tr. at 89.  She ascertained that he did well
in the program and appeared well motivated.  Tr. at 90.  After completing the IOTP, the
Individual and his psychologist resumed their counseling sessions.  Tr. at 91.  Immediately
following his completion of the IOTP, they met every week to ten days.  Tr. at 91.  Eventually,
they began meeting once a month.  Tr. at 91.  They continue meeting once a month as of the
time of the hearing.  Tr. at 92.  She monitors his AA and aftercare attendance.  Tr. at 93.  

She diagnosed the Individual as suffering from alcohol dependence.  Tr. at 91.  She concurred
with the DOE consulting psychiatrist’s recommendations regarding rehabilitation and
reformation.  Tr. at 92.  She testified that, if the Individual continues to follow her future
recommendations and those of the aftercare program, his probability of consuming alcohol
again in the future is low.  Tr. at 93.  She stated that he has followed all recommendations
since April 2007, both her recommendations and those of the DOE consulting psychiatrist.
Tr. at 93.  She explained that when he stopped seeing her in October 2006, she had not
specifically stated to him that he needed counseling every week for a specified number of
sessions.  Tr. at 98.  She testified, “I think he thought that he had the deal done, that he was
doing well, that he probably didn’t need to come back.”  Tr. at 98. 

G.  The DOE Consulting Psychiatrist

With respect to the Individual’s alcohol problems, the DOE consulting psychiatrist testified
that she evaluated the Individual on October 9, 2007.  Tr. at 136.  She diagnosed the
Individual as suffering from alcohol dependence.  Tr. at 138.  She recommended that he have
one year of absolute sobriety, if the Individual followed treatment recommendations.  Tr. at
138.  

As to her recommendation for rehabilitation or reformation,3/ the DOE consulting
psychiatrist stated that at the time she saw the Individual he had been abstinent for four
months.  Tr. at 138.  Nothing she heard at the hearing changed her recommendation that the
Individual should be abstinent for one year.  Tr. at 140.  She testified that he is taking the
right course of action to mitigate the concerns raised by the diagnosis of alcohol dependence;
he just does not have enough time in abstinence.  Tr. at 140-41, 143.  “I look at the person.  I
look at the length of time that the disease had been developing.  I looked
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at the quality of how it developed. . . . [I]n my opinion, [the Individual] has to have that
minimum [one year].  He suffers from alcohol dependence.”  Tr. at 144-45.  He has been
suffering from alcohol dependence for 10 years.  Tr. at 145.  She testified that he was doing
very well on his treatment program when she saw him in October and is still doing very well
on the treatment program ten months after he started it.  Tr. at 146.  She found that to be a
positive factor in the Individual’s favor.  Tr. at 146.  

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in
which the burden is on the government to prove the defendant guilty beyond a reasonable
doubt.  In this type of proceeding, we apply a different standard, which is designed to protect
national security interests.  A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).
The burden is on the Individual to come forward at the hearing with evidence to convince
the DOE that granting or restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10
C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent
with the interests of the national security test” for the granting of security clearances
indicates that “security-clearance determinations should err, if they must, on the side of
denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against
the issuance of a security clearance).  Consequently, it is necessary and appropriate to place
the burden of persuasion on the Individual in cases involving security clearance eligibility.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the Individual has the burden of going
forward with evidence to rebut, refute, explain, extenuate, or mitigate the allegations.
Personnel Security Hearings (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (1995).  See 10 C.F.R. § 710.7(c).

IV.  Criteria H and J Findings and Conclusions

As noted above, the Individual does not dispute the diagnosis of alcohol dependence and
admits that it raises a security concern for the DOE.  The issue in this case is therefore
whether the Individual has demonstrated that he is reformed and/or rehabilitated from this
condition.  As discussed below, I find that the Individual has brought forward significant
mitigating information but he is not reformed or rehabilitated at this time. 
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I am persuaded by the testimony that the Individual is following the experts’
recommendations.  The Individual and his psychologist testified that he entered and
successfully completed an IOTP.  The Individual testified that he attends aftercare and AA.
His attendance was corroborated by the testimony of his girlfriend, psychologist, and fellow
aftercare attendees.  Both he and his psychologist testified that she counsels him once a
month, as both she and the DOE consulting psychiatrist recommended.  

I am also persuaded that the Individual has been abstinent since June 2007.  He testified that
he has not consumed alcohol since June 25, 2007.  His girlfriend supported his testimony,
stating that she has not seen him consume alcohol since they met in August 2007.  In
addition, she testified that he does not keep alcohol in his home.  His mother testified that she
has not seen him consume alcohol since June 2007, and he does not keep alcohol in his home.
One of his fellow aftercare attendees testified that the Individual tracks his days of sobriety
on a white board on his refrigerator.  The Individual corroborated this and stated that he
changes the number every morning.  

However, both experts agree that it is still somewhat early to conclude that the Individual is
reformed or rehabilitated from his alcohol dependence.  The DOE consulting psychiatrist
testified that one year of abstinence is the minimum necessary before the Individual can be
considered rehabilitated.  The DOE consulting psychiatrist gave an especially cogent reason
for this minimum time in relation to this Individual; the Individual has been suffering from
alcohol dependence for ten years.  The Individual’s psychologist agreed with the DOE
consulting psychiatrist that the one-year abstinence period is appropriate in this case.
Having finished only about ten months of abstinence as of the time of the hearing, the
Individual has not finished this aspect of his rehabilitation.  

Neither expert believes the Individual has completed treatment as of the time of the hearing.
The DOE consulting psychiatrist reiterated the validity of her recommendation that the
Individual attend AA and aftercare for an eight months past the date of her report and have
one-on-one counseling for an six months past the date of her report.   The Individual’s
psychologist supported the DOE consulting psychiatrist’s recommendations. Even though
the Individual continues attending aftercare and AA, he had completed only about six
months of AA and aftercare as of the time of the hearing.  Therefore, the Individual has not
finished this aspect of his rehabilitation as recommended by the DOE consulting psychiatrist.

Although I believe that the Individual is sincere in his commitment to his sobriety, I find that
at the time of the hearing, he did not have enough time committed to abstinence, nor did he
have enough time in treatment.  Consequently, I find that the concern raised under Criterion
J by the DOE  consultant psychiatrist’s diagnosis of alcohol dependence has not been
mitigated by the evidence provided by the Individual.  In addition, I find that the concern
raised under Criterion H raised by the DOE consultant psychiatrist’s finding that 
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the Individual has a mental condition that causes or may cause a significant defect in his
judgment or reliability has not been mitigated by the evidence provided by the Individual.   

V. Conclusion

As the foregoing indicates, I have found that there was sufficient derogatory information in
the possession of the DOE that raised security concerns under Criteria H and  J.  After
considering all the relevant information, I find that the Individual has not resolved the
Criteria H and J security concerns cited in the Notification letter. Therefore, I cannot conclude
that granting the Individual’s access authorization will not endanger the common defense
and is clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  Consequently, it is
my decision that the Individual’s access authorization should not be restored.  The parties
may seek review of this decision by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: July 3, 2008



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:   Personnel Security Hearing  
 
Date of Filing:  February 14, 2008 
 
Case Number:  TSO-0603 
 
 
This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter "the Individual") for access authorization (also 
referred to as a security clearance).  The governing regulations 
are set forth at 10 C.F.R. Part 710, "Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material."  This Decision will consider whether, 
based on the testimony and other evidence presented in this 
proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, I have 
concluded that the Individual’s access should not be restored at 
this time.   
 

I. Background   
 
The Individual has worked at a DOE site since 2000.  DOE Ex. 4 
at 2.  In 2001, the Individual signed a security 
acknowledgement, which stated that illegal drug use could result 
in the loss of his clearance.  DOE Ex. 5.  In 2002, the 
Individual was granted a clearance.  DOE Ex. 7 at 3.  In 
conjunction with a 2007 routine reinvestigation, the Individual 
completed an electronic Questionnaire for National Security 
Positions (the QNSP).  DOE Ex. 4.  In response to Question 24A, 
which asks about illegal drug use in the last seven years, the 
Individual reported three incidents of marijuana use in July 
2003.  Id. at 5.  In response to Question 24B, which asks about 
illegal drug use while holding a clearance, the Individual 
answered “No.”  Id.  In a subsequent Office of Personnel 
Management (OPM) background investigation, the Individual 
reported that he had engaged in computer security violations in 
1993, when he was in college.  DOE Ex. 6 at 1-2.  After the OPM 
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investigation was completed, the Local Security Office (the LSO) 
interviewed the Individual.  DOE Ex. 3 (Personnel Security 
Interview (PSI)).   
 
In early 2008, the LSO notified the Individual that the 
information in its possession raised a substantial doubt about 
his eligibility for a security clearance.  DOE Ex. 1 
(Notification Letter, Att.).  The Notification Letter cited the 
following:  (i) the Individual’s denial on the QNSP that he used 
illegal drugs while holding a clearance, see 10 C.F.R.          
§ 708.8(f) (Criterion F, falsification); (ii) the Individual’s 
admitted use of marijuana and related statements, see 10 C.F.R. 
§ 708.8(k) (Criterion K, illegal drug use); and (iii) the 
Individual’s breach of computer security and security clearance 
rules, see 10 C.F.R. § 708.8(l) (Criterion L, personal conduct).   
 
The Individual requested a hearing.  DOE Ex. 2.  Upon this 
Office’s receipt of the hearing request, I was appointed to 
serve as the Hearing Officer. 
 
Prior to the hearing, the Individual submitted a copy of a 
federal statute on computer fraud, Ind. Ex. 1, and a copy of a 
2004 Hearing Officer decision, Ind. Ex. 2.  At the hearing, the 
Individual testified and presented the testimony of two other 
individuals – his girlfriend and a friend/colleague.  He also 
submitted copies of performance appraisals, Ind. Ex. 3, and of 
credentials in the field of emergency care and rescue, Ind. Ex. 
4.  After the hearing, the Individual submitted documentation of 
professional achievement awards.  Ind. Ex. 5.   
 

II. Applicable Regulations 
 
The regulations governing an individual’s eligibility for access 
authorization are set forth at 10 C.F.R. Part 710, “Criteria and 
Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible 
for access authorization if such authorization “would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  
“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national 
security.”  Id.  See generally Dep’t of the Navy v. Egan,     
484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security-
clearance determinations should err, if they must, on the side 
of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.  
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1990) (strong presumption against the issuance of a security 
clearance).   
 
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a Hearing 
Officer.  Id. § 710.21(b)(3).  At a hearing, the burden is on 
the individual to present testimony or evidence to demonstrate 
eligibility for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”   
Id.  § 710.27(a). 
 

III. Findings and Analysis 
 

A. The Criterion F Concern 
 
Question 24A of the QNSP asks whether an individual has used 
illegal drugs in the past seven years.  The Individual answered 
“Yes” and stated that he used marijuana three times in July of 
2003.  Question 24B asks if the Individual has used illegal 
drugs while holding a clearance.  The Individual answered “No.” 
The Notification Letter cites the Individual’s answer to 
Question 24B as the basis for the Criterion F concern. 
 
It is undisputed that “deliberately” providing false information 
on a QNSP raises a security concern.  It is also undisputed that 
the Individual’s answer to Question 25B was incorrect.   The 
issue is whether the Individual “deliberately” provided an 
incorrect answer. 
 
As an initial matter, I note that the record does not contain 
the version of Question 24B viewed by the Individual when he 
completed the QNSP.  The record contains a QNSP data print-out, 
which provides the following, shortened form of Question 24B: 
“Illegally used drugs as public safety official?”  DOE Ex. 4   
at 5.  It is undisputed, however, that when the Individual 
completed the form electronically, he saw a longer question that 
specifically asks whether an individual has ever used illegal 
drugs while employed as a law enforcement officer, prosecutor or 
courtroom official, while possessing a security clearance or 
while in a position directly affecting the public trust.  DOE 
Ex. 3 at 97.   
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During the hearing, the Individual testified that he answered 
“No” by mistake.  Tr. at 5-6.  The Individual speculated that, 
because the question listed a series of positions, he simply 
missed the reference to clearance holders.  Id.  In any event, 
the Individual testified, “common sense” indicates that he did 
not intend to deceive the DOE because “the only reason DOE or 
anyone else would be aware that the answer to [Question 24B] was 
wrong was my answer to [Question 24A].”  Id.      
 
I find that the Individual did not “deliberately” deny use of 
illegal drugs while holding a clearance.  The Individual’s 
testimony that he made a mistake is supported by his answer to 
Question 24A, in which he disclosed illegal drug use in 2003, a 
time during which he held a DOE clearance.  DOE Ex. 4 at 5.   
Thus, as he testified, his answer to Question 24A discloses the 
information requested by Question 24B.  This indicates that he 
did not intend to deceive DOE and that, in fact, DOE was not 
deceived.  Accordingly, I find that the Individual has mitigated 
the Criterion F concern. 
 

B. Criterion K Concern 
 

As indicated above, the Individual used marijuana in 2003.  
During the PSI, the Individual expressed his views about 
marijuana use and acknowledged that he had friends who used 
marijuana.  The Notification Letter cites the Individual’s 2003 
marijuana use and his PSI statements as the basis for the 
Criterion K concern.  It is undisputed that illegal drug use 
raises a Criterion K concern.  Tr. at 7.  
 
In an effort to mitigate the concern, the Individual testified 
that his marijuana use was an isolated occurrence.  The 
Individual testified that, as his QNSP indicates, his marijuana 
use occurred during a one-month period over four years ago.  Tr. 
at 7.  The Individual testified that he did not like the effect, 
has no other incidents of illegal drug use, and is committed to 
no future illegal drug use.  Id.  As to his views about 
marijuana use, the Individual testified that he recognizes that 
marijuana use is illegal and is inconsistent with DOE policy and 
the obligations of a clearance holder.  Id. at 20-21, 60-61.  As 
to marijuana use by friends, he testified that the use does not 
occur in his presence and that he believes the use is rare.  Id. 
at 22, 63-64.  
 
The record supports the Individual’s testimony that his illegal 
drug use is limited and in the past.  The Individual’s 
girlfriend testified that she has known him since 2005 and lived  
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with him some of that time.  Id. at 28.  She does not use 
illegal drugs, has never seen the Individual use illegal drugs, 
and does not believe that the Individual uses illegal drugs.  
Id. at 28, 32-32.  The Individual participates in physically 
challenging, recreational activities that are inconsistent with 
illegal drug use.  Id. at 29, 32.  The Individual’s 
friend/colleague testified that he has known the Individual   
seven years and sees him “almost every day” at work.  Id. at 37-
38.  They have adjacent offices and have worked together “on 
quite a few” projects over the years and won achievement awards.  
Id. at 38-39.  They also see each together “quite a bit” 
socially, and the Individual has a key to the friend/colleague’s 
house and takes care of a pet when the friend/colleague is away.  
Id. at 39.  The friend/colleague has never seen any sign of 
illegal drug use.  Id.      
 
I find that the Individual has mitigated the concern that he 
will use illegal drugs in the future.  I believe that the 
Individual testified honestly and candidly:  throughout the 
security clearance process, the Individual discussed the matters 
at issue, freely providing derogatory information beyond the 
scope of the questions.  The Individual’s girlfriend and 
friend/colleague know the Individual well and have corroborated 
his testimony that he has no involvement with illegal drugs.  
Accordingly, given the totality of the circumstances in this 
case, I find that the Individual has resolved the Criterion K 
concern that he will use illegal drugs or be associated with 
illegal drug use.  See generally Personnel Security Hearing, 
Case No. TSO-0396, 29 DOE ¶ 82,966 (2006) (drug use occurred six 
years ago and unlikely to recur). 
  
I remain concerned, however, that the Individual’s 2003 illegal 
drug use contributes to a Criterion L concern.  I address this 
matter below. 
 

C.  Criterion L Concern 
 
During the OPM interview and the PSI, the Individual reported 
that, in 1993, he and his college roommate committed computer 
security violations.  DOE Ex. 6 at 1-2; DOE Ex. 3 at 38-64.  The 
Individual reported that, although he had a smaller role than 
his roommate, their actions collectively resulted in          
(i) unauthorized access to student email accounts to test the 
results of a “password cracker,” (ii) installation of a key 
logger program on four or five university computers, and    
(iii) release of two versions of a virus which, while intended 
to be harmless, resulted in the crash of some computers.  The  
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Individual further reported the actions they took to disguise 
their activity.  At the time of the actions, the Individual 
believed that the actions were illegal.  DOE Ex. 3 at 58.  Also 
during the OPM interview, and in the PSI, the Individual 
discussed his illegal drug use while holding a clearance.  The 
Notification Letter cites the foregoing, and it is undisputed 
that this conduct raises a Criterion L concern.    
 
The Individual has attempted to mitigate the concern.  During 
the PSI, he attributed the 1993 computer security violations to 
“curiosity” and a youthful lack of responsibility, rather than 
any intent to cause harm.  DOE Ex. 3 at 58-59.  At the time of 
the PSI, he was not sure whether the actions were illegal.  Id.  
He is more responsible now and would not consider doing anything 
comparable.  Id. at 62-63.  As for his illegal drug use while 
holding a clearance, he was motivated by “curiosity” and the use 
was in the past and occurred outside the workplace.  Id. at 76.  
During the hearing, the Individual reiterated the foregoing, 
although he cited the legislative history of a federal statute 
for the proposition that the incidents were not illegal when 
committed.  Id. at 7, 9-10, 20-22, 60-64, 70; see also Ind. Ex. 
1 (federal statute on computer fraud).  As evidence of his 
general trustworthiness, the Individual cited his performance at 
work, and he testified that he volunteers about 50 hours a month 
for a local emergency rescue organization, teaching and 
performing rescues.  That testimony was corroborated by his 
witnesses, see, e.g., Tr. at 30-34 (girlfriend), 38-39 
(friend/colleague), as well as copies of excellent performance 
appraisals, award certificates, and emergency rescue 
documentation.  Ind. Ex. 3-5. 
 
Despite the foregoing, I find that the Individual has not 
resolved the Criterion L concern.  As an initial matter, the 
Individual has not established that the computer security 
activities were legal when they occurred.  The Individual’s 
reference to a federal statute ignores the possibility of other 
applicable federal and state laws.  In any event, the asserted 
legality of the incidents does little to mitigate the concern 
that the Individual is not trustworthy.  At the PSI, the 
Individual indicated that when he and his roommate engaged in 
the activities, they believed that the activities were illegal.  
DOE Ex. 3 at 58.  At the hearing, the Individual acknowledged 
that the activities were “certainly unethical, and certainly a 
violation of the computer policy at the school.”  Tr. at 9.  
More importantly, the Individual’s 1993 computer security 
violations cannot be characterized as isolated incidents 
attributable to youthful irresponsibility.  Ten years later, in  
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2003, the Individual engaged in further irresponsible behavior 
when he breached security policy regarding illegal drug use.  
Accordingly, the ensuing passage of time (five years since the 
breach and one year since his disclosure of that breach) is 
insufficient to resolve the concern that the Individual’s 
“curiosity” will result in further irresponsible behavior.  Cf. 
Personnel Security Hearing, Case No. TSO-0103, 29 DOE ¶ 82,966 
(2004) (concern resolved one year after disclosure of breach of 
security policy where breach was the only Criterion L concern). 
 
       V. Conclusion 
 
The Notification Letter’s Criteria F and K concerns have been 
resolved.  The Notification Letter’s Criterion L concern has not 
been resolved.  Because the Criterion L concern is not resolved, 
I cannot conclude that granting access authorization to the 
Individual “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  Based on the foregoing, the Individual’s 
suspended access authorization should not be restored.  Any 
party may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R.  § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:June 4, 2008 
 



*  The original of this document contains information which is subject to withholding from 

disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 

XXXXXX’s. 
 

June 4, 2008 

 

DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 

 

Hearing Officer’s Decision 

 

 

Name of Case:   Personnel Security Hearing  

 

Date of Filing:  February 14, 2008 

 

Case Number:  TSO-0603 

 

 

This Decision concerns the eligibility of XXXXXXXXXX 

(hereinafter "the Individual") for access authorization (also 

referred to as a security clearance).  The governing regulations 

are set forth at 10 C.F.R. Part 710, "Criteria and Procedures 

for Determining Eligibility for Access to Classified Matter or 

Special Nuclear Material."  This Decision will consider whether, 

based on the testimony and other evidence presented in this 

proceeding, the Individual’s suspended access authorization 

should be restored.  For the reasons detailed below, I have 

concluded that the Individual’s access should not be restored at 

this time.   

 

I. Background   

 

The Individual has worked at a DOE site since 2000.  DOE Ex. 4 

at 2.  In 2001, the Individual signed a security 

acknowledgement, which stated that illegal drug use could result 

in the loss of his clearance.  DOE Ex. 5.  In 2002, the 

Individual was granted a clearance.  DOE Ex. 7 at 3.  In 

conjunction with a 2007 routine reinvestigation, the Individual 

completed an electronic Questionnaire for National Security 

Positions (the QNSP).  DOE Ex. 4.  In response to Question 24A, 

which asks about illegal drug use in the last seven years, the 

Individual reported three incidents of marijuana use in July 

2003.  Id. at 5.  In response to Question 24B, which asks about 

illegal drug use while holding a clearance, the Individual 

answered “No.”  Id.  In a subsequent Office of Personnel 

Management (OPM) background investigation, the Individual 

reported that he had engaged in computer security violations in 

1993, when he was in college.  DOE Ex. 6 at 1-2.  After the OPM 



 - 2 - 

investigation was completed, the Local Security Office (the LSO) 

interviewed the Individual.  DOE Ex. 3 (Personnel Security 

Interview (PSI)).   

 

In early 2008, the LSO notified the Individual that the 

information in its possession raised a substantial doubt about 

his eligibility for a security clearance.  DOE Ex. 1 

(Notification Letter, Att.).  The Notification Letter cited the 

following:  (i) the Individual’s denial on the QNSP that he used 

illegal drugs while holding a clearance, see 10 C.F.R.          

§ 708.8(f) (Criterion F, falsification); (ii) the Individual’s 

admitted use of marijuana and related statements, see 10 C.F.R. 

§ 708.8(k) (Criterion K, illegal drug use); and (iii) the 

Individual’s breach of computer security and security clearance 

rules, see 10 C.F.R. § 708.8(l) (Criterion L, personal conduct).   

 

The Individual requested a hearing.  DOE Ex. 2.  Upon this 

Office’s receipt of the hearing request, I was appointed to 

serve as the Hearing Officer. 

 

Prior to the hearing, the Individual submitted a copy of a 

federal statute on computer fraud, Ind. Ex. 1, and a copy of a 

2004 Hearing Officer decision, Ind. Ex. 2.  At the hearing, the 

Individual testified and presented the testimony of two other 

individuals – his girlfriend and a friend/colleague.  He also 

submitted copies of performance appraisals, Ind. Ex. 3, and of 

credentials in the field of emergency care and rescue, Ind. Ex. 

4.  After the hearing, the Individual submitted documentation of 

professional achievement awards.  Ind. Ex. 5.   

 

II. Applicable Regulations 

 

The regulations governing an individual’s eligibility for access 

authorization are set forth at 10 C.F.R. Part 710, “Criteria and 

Procedures for Determining Eligibility for Access to Classified 

Matter or Special Nuclear Material.”  An individual is eligible 

for access authorization if such authorization “would not 

endanger the common defense and security and would be clearly 

consistent with the national interest.”  10 C.F.R. § 710.7(a).  

“Any doubt as to an individual’s access authorization 

eligibility shall be resolved in favor of the national 

security.”  Id.  See generally Dep’t of the Navy v. Egan,     

484 U.S. 518, 531 (1988) (the “clearly consistent with the 

interests of national security” test indicates that “security-

clearance determinations should err, if they must, on the side 

of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.  
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1990) (strong presumption against the issuance of a security 

clearance).   

 

If a question concerning an individual’s eligibility for a 

clearance cannot be resolved, the matter is referred to 

administrative review.  10 C.F.R. § 710.9.  The individual has 

the option of obtaining a decision by the manager at the site 

based on the existing information or appearing before a Hearing 

Officer.  Id. § 710.21(b)(3).  At a hearing, the burden is on 

the individual to present testimony or evidence to demonstrate 

eligibility for access authorization, i.e., that access 

authorization “will not endanger the common defense and security 

and will be clearly consistent with the national interest.”   

Id.  § 710.27(a). 

 

III. Findings and Analysis 

 

A. The Criterion F Concern 

 

Question 24A of the QNSP asks whether an individual has used 

illegal drugs in the past seven years.  The Individual answered 

“Yes” and stated that he used marijuana three times in July of 

2003.  Question 24B asks if the Individual has used illegal 

drugs while holding a clearance.  The Individual answered “No.” 

The Notification Letter cites the Individual’s answer to 

Question 24B as the basis for the Criterion F concern. 

 

It is undisputed that “deliberately” providing false information 

on a QNSP raises a security concern.  It is also undisputed that 

the Individual’s answer to Question 25B was incorrect.   The 

issue is whether the Individual “deliberately” provided an 

incorrect answer. 

 

As an initial matter, I note that the record does not contain 

the version of Question 24B viewed by the Individual when he 

completed the QNSP.  The record contains a QNSP data print-out, 

which provides the following, shortened form of Question 24B: 

“Illegally used drugs as public safety official?”  DOE Ex. 4   

at 5.  It is undisputed, however, that when the Individual 

completed the form electronically, he saw a longer question that 

specifically asks whether an individual has ever used illegal 

drugs while employed as a law enforcement officer, prosecutor or 

courtroom official, while possessing a security clearance or 

while in a position directly affecting the public trust.  DOE 

Ex. 3 at 97.   
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During the hearing, the Individual testified that he answered 

“No” by mistake.  Tr. at 5-6.  The Individual speculated that, 

because the question listed a series of positions, he simply 

missed the reference to clearance holders.  Id.  In any event, 

the Individual testified, “common sense” indicates that he did 

not intend to deceive the DOE because “the only reason DOE or 

anyone else would be aware that the answer to [Question 24B] was 

wrong was my answer to [Question 24A].”  Id.      

 

I find that the Individual did not “deliberately” deny use of 

illegal drugs while holding a clearance.  The Individual’s 

testimony that he made a mistake is supported by his answer to 

Question 24A, in which he disclosed illegal drug use in 2003, a 

time during which he held a DOE clearance.  DOE Ex. 4 at 5.   

Thus, as he testified, his answer to Question 24A discloses the 

information requested by Question 24B.  This indicates that he 

did not intend to deceive DOE and that, in fact, DOE was not 

deceived.  Accordingly, I find that the Individual has mitigated 

the Criterion F concern. 

 

B. Criterion K Concern 

 

As indicated above, the Individual used marijuana in 2003.  

During the PSI, the Individual expressed his views about 

marijuana use and acknowledged that he had friends who used 

marijuana.  The Notification Letter cites the Individual’s 2003 

marijuana use and his PSI statements as the basis for the 

Criterion K concern.  It is undisputed that illegal drug use 

raises a Criterion K concern.  Tr. at 7.  

 

In an effort to mitigate the concern, the Individual testified 

that his marijuana use was an isolated occurrence.  The 

Individual testified that, as his QNSP indicates, his marijuana 

use occurred during a one-month period over four years ago.  Tr. 

at 7.  The Individual testified that he did not like the effect, 

has no other incidents of illegal drug use, and is committed to 

no future illegal drug use.  Id.  As to his views about 

marijuana use, the Individual testified that he recognizes that 

marijuana use is illegal and is inconsistent with DOE policy and 

the obligations of a clearance holder.  Id. at 20-21, 60-61.  As 

to marijuana use by friends, he testified that the use does not 

occur in his presence and that he believes the use is rare.  Id. 

at 22, 63-64.  

 

The record supports the Individual’s testimony that his illegal 

drug use is limited and in the past.  The Individual’s 

girlfriend testified that she has known him since 2005 and lived  
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with him some of that time.  Id. at 28.  She does not use 

illegal drugs, has never seen the Individual use illegal drugs, 

and does not believe that the Individual uses illegal drugs.  

Id. at 28, 32-32.  The Individual participates in physically 

challenging, recreational activities that are inconsistent with 

illegal drug use.  Id. at 29, 32.  The Individual’s 

friend/colleague testified that he has known the Individual   

seven years and sees him “almost every day” at work.  Id. at 37-

38.  They have adjacent offices and have worked together “on 

quite a few” projects over the years and won achievement awards.  

Id. at 38-39.  They also see each together “quite a bit” 

socially, and the Individual has a key to the friend/colleague’s 

house and takes care of a pet when the friend/colleague is away.  

Id. at 39.  The friend/colleague has never seen any sign of 

illegal drug use.  Id.      

 

I find that the Individual has mitigated the concern that he 

will use illegal drugs in the future.  I believe that the 

Individual testified honestly and candidly:  throughout the 

security clearance process, the Individual discussed the matters 

at issue, freely providing derogatory information beyond the 

scope of the questions.  The Individual’s girlfriend and 

friend/colleague know the Individual well and have corroborated 

his testimony that he has no involvement with illegal drugs.  

Accordingly, given the totality of the circumstances in this 

case, I find that the Individual has resolved the Criterion K 

concern that he will use illegal drugs or be associated with 

illegal drug use.  See generally Personnel Security Hearing, 

Case No. TSO-0396, 29 DOE ¶ 82,966 (2006) (drug use occurred six 

years ago and unlikely to recur). 

  

I remain concerned, however, that the Individual’s 2003 illegal 

drug use contributes to a Criterion L concern.  I address this 

matter below. 

 

C.  Criterion L Concern 

 

During the OPM interview and the PSI, the Individual reported 

that, in 1993, he and his college roommate committed computer 

security violations.  DOE Ex. 6 at 1-2; DOE Ex. 3 at 38-64.  The 

Individual reported that, although he had a smaller role than 

his roommate, their actions collectively resulted in          

(i) unauthorized access to student email accounts to test the 

results of a “password cracker,” (ii) installation of a key 

logger program on four or five university computers, and    

(iii) release of two versions of a virus which, while intended 

to be harmless, resulted in the crash of some computers.  The  



 - 6 - 

Individual further reported the actions they took to disguise 

their activity.  At the time of the actions, the Individual 

believed that the actions were illegal.  DOE Ex. 3 at 58.  Also 

during the OPM interview, and in the PSI, the Individual 

discussed his illegal drug use while holding a clearance.  The 

Notification Letter cites the foregoing, and it is undisputed 

that this conduct raises a Criterion L concern.    

 

The Individual has attempted to mitigate the concern.  During 

the PSI, he attributed the 1993 computer security violations to 

“curiosity” and a youthful lack of responsibility, rather than 

any intent to cause harm.  DOE Ex. 3 at 58-59.  At the time of 

the PSI, he was not sure whether the actions were illegal.  Id.  

He is more responsible now and would not consider doing anything 

comparable.  Id. at 62-63.  As for his illegal drug use while 

holding a clearance, he was motivated by “curiosity” and the use 

was in the past and occurred outside the workplace.  Id. at 76.  

During the hearing, the Individual reiterated the foregoing, 

although he cited the legislative history of a federal statute 

for the proposition that the incidents were not illegal when 

committed.  Id. at 7, 9-10, 20-22, 60-64, 70; see also Ind. Ex. 

1 (federal statute on computer fraud).  As evidence of his 

general trustworthiness, the Individual cited his performance at 

work, and he testified that he volunteers about 50 hours a month 

for a local emergency rescue organization, teaching and 

performing rescues.  That testimony was corroborated by his 

witnesses, see, e.g., Tr. at 30-34 (girlfriend), 38-39 

(friend/colleague), as well as copies of excellent performance 

appraisals, award certificates, and emergency rescue 

documentation.  Ind. Ex. 3-5. 

 

Despite the foregoing, I find that the Individual has not 

resolved the Criterion L concern.  As an initial matter, the 

Individual has not established that the computer security 

activities were legal when they occurred.  The Individual’s 

reference to a federal statute ignores the possibility of other 

applicable federal and state laws.  In any event, the asserted 

legality of the incidents does little to mitigate the concern 

that the Individual is not trustworthy.  At the PSI, the 

Individual indicated that when he and his roommate engaged in 

the activities, they believed that the activities were illegal.  

DOE Ex. 3 at 58.  At the hearing, the Individual acknowledged 

that the activities were “certainly unethical, and certainly a 

violation of the computer policy at the school.”  Tr. at 9.  

More importantly, the Individual’s 1993 computer security 

violations cannot be characterized as isolated incidents 

attributable to youthful irresponsibility.  Ten years later, in  
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2003, the Individual engaged in further irresponsible behavior 

when he breached security policy regarding illegal drug use.  

Accordingly, the ensuing passage of time (five years since the 

breach and one year since his disclosure of that breach) is 

insufficient to resolve the concern that the Individual’s 

“curiosity” will result in further irresponsible behavior.  Cf. 

Personnel Security Hearing, Case No. TSO-0103, 29 DOE ¶ 82,966 

(2004) (concern resolved one year after disclosure of breach of 

security policy where breach was the only Criterion L concern). 

 

       V. Conclusion 

 

The Notification Letter’s Criteria F and K concerns have been 

resolved.  The Notification Letter’s Criterion L concern has not 

been resolved.  Because the Criterion L concern is not resolved, 

I cannot conclude that granting access authorization to the 

Individual “would not endanger the common defense and security 

and would be clearly consistent with the national interest.”  10 

C.F.R. § 710.7(a).  Based on the foregoing, the Individual’s 

suspended access authorization should not be restored.  Any 

party may seek review of this Decision by an Appeal Panel under 

the procedures set forth at 10 C.F.R.  § 710.28.     

 

 

 

Janet N. Freimuth 

Hearing Officer 

Office of Hearings and Appeals 

 

Date:June 4, 2008 

 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

* The original of this document contains information which is subject to withholding from disclosure
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      December 5, 2007

Case Number:                      TSO-0604

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual should not be

granted a security clearance at this time. 

I.  BACKGROUND

The individual is employed by a Department of Energy contractor, who requested a security

clearance on his behalf. As part of the clearance process, the individual filled out and submitted a

“Questionnaire for National Security Positions” (QNSP) on February 17, 2006. The Office of

Personnel Management (OPM) performed a background investigation, and the individual was

summoned for a Personnel Security Interview (PSI) with a security specialist in October 2007. After

reviewing the individual’s personnel security file, including the QNSP, the OPM Report of

Investigation and the PSI transcript, the local security office determined that derogatory information

existed that called into question the individual’s eligibility for a security clearance. They informed

the individual of this determination in a letter that set forth the DOE’s security concerns and the

reasons for those concerns. I will hereinafter refer to this letter as the Notification Letter. The

Notification Letter also informed the individual that he was entitled to a earing before a Hearing

Officer in order to resolve the substantial doubt concerning his eligibility for access authorization.

The individual requested a hearing on this matter. The local security office forwarded this request

to the Office of Hearings and Appeals and I was appointed the Hearing Officer. At the hearing, the

individual introduced four exhibits into the record and presented the testimony of eight witnesses,

in addition to his own. The DOE introduced seven exhibits into the record. 
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II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (f) and (k) of the criteria for eligibility for access to classified matter or special

nuclear material, set forth at 10 C.F.R. § 710.8.

Paragraph (f) defines as derogatory information indicating that the individual “has deliberately

misrepresented, falsified, or omitted significant information from . . . a Questionnaire for Sensitive

(or National Security) Positions, a Personnel Security Interview [or] written or oral statements made

in response to official inquiry on a matter that is relevant to a determination regarding eligibility for

DOE access authorization . . . .” With regard to this paragraph, the Letter states the individual failed

to report a 2004 DUI arrest and a 2004 usage of cocaine on his QNSP, and that he made false or

misleading statements to the OPM investigator about his cocaine usage and about an incident during

his time in college in which he was found to have been in possession of alcohol in an alcohol-free

dormitory.

Under paragraph (k), information is derogatory if it indicates that the individual has “sold,

transferred, possessed, used, or experimented with a . . . substance listed in the Schedule of

Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 1970

(such as marijuana, cocaine, amphetamines, . . . etc.)” except as prescribed or administered by a

physician or otherwise authorized by federal law. Specifically, the Letter cites the individual’s 2004

usage of cocaine.

III. REGULATORY STANDARDS

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a  security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting access authorization “will not endanger the common defense and security and will

be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security

Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and 
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cases cited therein. The regulations further instruct me to resolve any doubts concerning the

individual’s eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. Findings of Fact and Analysis

A. Derogatory Information and the Associated Security Concerns

The following information is not in dispute. On February 17, 2006, the individual submitted a QNSP

to the DOE. Question 23(d) of the QNSP asks “Have you ever been charged with or convicted of any

offense(s) related to alcohol or drugs?” The individual responded “No.” DOE Exhibit 4. However,

the individual was charged with Driving Under the Influence of Alcohol (DUI) in July 2004. He was

stopped for speeding after drinking three beers over a two-hour period at a bar with some friends.

His blood alcohol content was measured at .09. He later pled guilty to DUI, paid a fine, and had his

license suspended for six months. DOE Exhibit 3 (PSI) at 55-58. 

On that same QNSP, the individual answered “Yes” to question 24(a), which asks whether the

applicant has used illegal drugs “since the age of 16 or in the last 7 years, whichever is shorter.” The

question then requires the applicant to list each usage. On his QNSP, the individual listed three

usages of marijuana from July through December 1997. DOE Exhibit 4. However, he intentionally

omitted a usage of cocaine that occurred in 2004 while he was a member of the National Guard.

Subsequent to this usage, he was administered a drug test by the National Guard, and he tested

positive for cocaine.

The individual also admitted lying about his usage of, and positive test for, cocaine to the OPM

investigator. PSI at 11-14. Furthermore, he told the OPM investigator that he had no questionable

conduct or disciplinary actions while in college, but during the PSI, the individual admitted that he

had been found in possession of alcohol while in an alcohol-free dormitory. PSI at 17-18. 

These circumstances adequately justify the DOE’s invocation of paragraphs (f) and (k), and they

raise significant security concerns. Conduct such as that described above, which involves lack of

candor or dishonesty, can raise questions about an individual’s reliability, trustworthiness and ability

to protect classified information. Furthermore, use of an illegal drug can also raise questions about

an individual’s reliability and trustworthiness, both because such usage may impair judgement and

because it raises questions about a person’s ability or willingness to comply with laws, rules, and

regulations.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified

Information, The White House (December 19, 2005), Guidelines E and H. 

B. Mitigating Information

At the hearing, the individual attempted to show, through the testimony of his supervisor, two co-

workers, four friends, his step-father, and his own testimony, that the incidents described in the

Notification Letter are aberrations, and that he is an honest and reliable person who should be

entrusted with a security clearance. All of the individual’s witnesses testified as to his character, and

their testimony was essentially consistent in all important respects, i.e., that the individual is an 
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honest and trustworthy person who does not use illegal drugs. The individual’s friends and co-

workers all testified that the individual is a physical fitness enthusiast, and that illegal drug use

would be inconsistent with this lifestyle. Hearing Transcript (Tr.) at 27, 42, 52, 69, 89. The

individual’s step-father testified that he is a Licensed Alcohol and Drug Abuse Counselor, and that

the individual’s use of marijuana as a teenager and cocaine in 2004 were isolated incidents that are

unlikely to be repeated. Tr. at 101-104, 108-110. 

The individual testified that he provided false or incomplete information on the QNSP and lied to

the OPM investigator because he believed that if he told the truth, he would not be hired. Tr. at 128,

157. He further indicated that he talked with his mother and with a friend, who is a police officer,

about whether he should reveal the DUI arrest on his QNSP, and “collectively we came to a

conclusion” that he should not do so. Tr. at 137. He told the truth during the PSI, however, because

he had a greater appreciation of “the level of seriousness of a Q clearance,” Tr. at 149, and because

he had come to believe that his “best bet [was] to just be truthful about anything” that could be

considered derogatory. Tr. at 150. Regarding his failure to inform the OPM Investigator about the

incident during which he possessed alcohol in an alcohol-free dormitory, he characterized the

occurrence as “insignificant,” and explained that he “simply had forgotten about it.” Tr. at 158. 

The individual also testified about his illegal drug usage. He stated that, while in high school, he

began associating with people who used marijuana, and that he used the drug on several occasions

in 1997 as the result of peer pressure. He was 15 or 16 years old at the time. Tr. at 160-161. His 2004

cocaine usage happened at a party that was being held in a college dormitory suite that the individual

shared with four other roommates. He explained that he used the drug in an attempt to “fit in” with

the other students. Tr. at 161-162. He further indicated that these were his only usages of illegal

drugs, and that he did not intend to use them again. Tr. at 164.

C. Analysis

After reviewing this testimony and the entirety of the record in this matter, I conclude that the

individual has adequately addressed the DOE’s security concerns under paragraph (k), but that the

DOE’s concerns under paragraph (f) remain unresolved. 

With regard to paragraph (k), several mitigating factors exist that lead me to conclude that the

chances of future illegal drug use by the individual are negligible. First, the testimony of the

individual’s witnesses, and the record as a whole, indicate that individual used illegal drugs very

infrequently, and not at all since his single cocaine usage four years ago. PSI at 27-39, Tr. at 21, 27,

42, 52, 69, 88. Second, there is no indication in the record that the individual has ever been

diagnosed with a substance use disorder. Finally, his devotion to physical fitness suggests that he has

adopted a lifestyle that is inconsistent with the continued use of marijuana or cocaine. Given these

factors, I found credible the individual’s testimony that he does not intend to use illegal drugs in the

future. I find that no substantial security concerns presently exist regarding the individual’s illegal

drug usage. See, e.g., Personnel Security Hearing, Case No. TSO-0192 (November 9, 2006) (limited

usage and two years’ abstinence sufficient to address security concerns); Personnel Security

Hearing, Case No. TSO-0103 (September 14, 2004) (limited usage and two-and-one-half years’

abstinence adequate to address security concerns).
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I reach a different conclusion regarding the DOE’s security concerns under paragraph (f). In a

number of Decisions, Hearing Officers have considered the implications of intentionally providing

false or incomplete information. The factors considered in these cases include the following: whether

the individual came forward voluntarily to admit his falsifications, compare Personnel Security

Hearing, Case No. VSO-0037 (November 20, 1995) (voluntary disclosure by the individual) with

Personnel Security Hearing, Case No. VSO-0327 (April 20, 2000) (falsification discovered by DOE

Security); the length of time the falsehood was maintained; whether there was a single incident, or

whether a pattern of falsification or omission is evident; and the amount of time that has transpired

since the individual’s admission. See Personnel Security Hearing, Case No. VSO-0327 (April 20,

2000) (less than a year of truthfulness insufficient to overcome a long history of falsification). See

also Personnel Security Hearing, Case No. TSO-0175 (July 22, 2005) (15 months since falsification

corrected insufficient evidence of reformation); Personnel Security Hearing, Case No. VSO-0319

(June 14, 2000).

In this case, the individual has admitted to multiple falsifications and omissions that occurred during

the course of two separate events: the February 2006 QNSP and the August 17, 2006, interview with

the OPM investigator. Moreover, as of the date of the hearing, less than seven months had elapsed

since the individual ended over a year-and-a-half of deception by admitting his falsifications and

omissions during the November 2007 PSI. Even then, his admissions came only after being

confronted during the PSI with the information he had failed to disclose earlier. PSI at 7, 11, 15.

Had it not been for this interview, there is no indication in the record that the individual would have

come forward with the information of his own volition.            

I have considered the individual’s outstanding reputation for honesty and reliability among his

friends and co-workers, and his honest and candid testimony at the hearing. However, I find these

factors to be outweighed by the circumstances set forth above. The DOE’s security concerns under

paragraph (f) remain unresolved. 

V. CONCLUSION

I therefore find that the individual has failed to adequately address the DOE’s security concerns

under paragraph (f), and I conclude that he has not demonstrated that granting him access

authorization would not endanger the common defense and would be clearly consistent with the

national interest. Accordingly, the individual should not be granted a security clearance at this time.

The individual may seek review of this Decision by an Appeal Panel under the procedures set forth

at 10 C.F.R. § 710.28.

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: June 6, 2008
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This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter "the Individual") for access authorization (also 
referred to as a security clearance).  The governing regulations 
are set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material."  This Decision will 
consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual should be granted 
access authorization.  For the reasons detailed below, I have 
concluded that the Individual should not be granted access 
authorization.     
 

I. Background   
 
In 2007, the Individual began employment with a DOE contractor 
and completed a Questionnaire for National Security Positions 
(QNSP).  DOE Ex. 8 at 11-12.  On the portion of the QNSP that 
asks the Individual to identify alcohol-related charges or 
convictions, the Individual reported a 1997 conviction for 
Driving Under the Influence of Alcohol (DUI).  Id. at 27.  On 
the portion of the QNSP that asks for other offenses, the 
Individual reported a 2001 conviction for reckless driving.  Id. 
at 28.     
 
The local security office (LSO) conducted a personnel security 
interview (PSI) of the Individual.  DOE Ex. 9.  During the PSI, 
the Individual discussed his past and current alcohol 
consumption.  When asked when he had last been intoxicated, he 
stated that “[i]t could have been last weekend,” reporting that 
he “might have” had 12 beers over two days.  Id. at 21.  The 
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Individual discussed the 1997 and 2001 offenses, including the 
fact that the 2001 reckless driving conviction was associated 
with a DUI arrest.  Id. at 44-46.  The Individual reported that, 
in conjunction with the 2001 DUI arrest, he paid a fine and 
attended 18 months of alcohol school and Alcoholics Anonymous 
(AA), and his license was suspended for two years.  Id. at 48-
57.  When asked about records showing traffic violations in the 
1980s, the Individual indicated that the 1984 and 1985 
violations were DUIs.  Id. at 66-71.  After the PSI, the LSO 
referred the Individual to a DOE consulting psychiatrist (the 
DOE Psychiatrist or the Psychiatrist). 
 
The DOE Psychiatrist evaluated the Individual in October 2007 
and issued a report.  DOE Ex. 5.  The DOE Psychiatrist diagnosed 
the Individual as suffering from “Alcohol-Related Disorder, Not 
Otherwise Specified.”  DOE Ex. 5 at 6, 8, citing American 
Psychiatric Ass’n, Diagnostic and Statistical Manual of Mental 
Disorders (4th ed. text rev. 2000) (DSM-IV TR).   
 
The DOE Psychiatrist discussed the Individual’s history of 
alcohol consumption, referring to portions of the PSI, as well 
as the Individual’s statements during the psychiatric 
evaluation.  DOE Ex. 5 at 2-4.  After the 2001 DUI arrest, the 
Individual abstained from alcohol consumption for 18 months.  
Id. at 3.  The Individual then resumed alcohol consumption and 
drank about twice a month - six beers and (infrequently twelve 
beers) on the weekend.  Id.  For a number of years, the 
Individual has abstained from alcohol consumption for the first 
five calendar months of the year.  Id.  When asked about his 
alcohol consumption the week before the psychiatric evaluation, 
the Individual reported consuming about seven beers on each of 
three separate days.  Id. at 4.  The DOE Psychiatrist 
characterized drinking five or more drinks on a single occasion 
as “binge” drinking.  Id. at 4, 6.  As for drinking and driving, 
the Individual reported that he continued to drive after 
consuming alcohol but that he did not drive after consuming more 
than two drinks.  Id. at 6.   
 
The DOE Psychiatrist ordered laboratory tests, and these tests 
showed an elevated level of gamma-glutamyltransferase (GGT), an 
enzyme associated with excess alcohol consumption.  DOE Ex. 5  
at 8, citing DSM-IV TR at 218.  The elevated GGT level 
“suggested, but did not prove,” that the Individual’s 
consumption of alcohol was high enough to cause liver damage.  
DOE Ex. 5 at 6.  In any event, the elevated GGT level 
represented mild liver dysfunction, which was of “particular 
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concern” given the Individual’s family history of alcoholic 
cirrhosis in two uncles.  Id. at 8.   
 
Finally, the DOE Psychiatrist opined that the Individual had not 
presented adequate evidence of reformation or rehabilitation.  
The DOE Psychiatrist opined that such evidence would consist of 
one year of abstinence, accompanied by a treatment regimen such 
as individual alcohol abuse counseling or participation in AA.  
DOE Ex. 5 at 8.   
 
In early 2008, the LSO notified the Individual of two security 
concerns.  DOE Ex. 1 (Notification Letter, Attachment).  One 
concern was the DOE Psychiatrist’s diagnosis of an alcohol-
related disorder.  Id. at 1-2, citing 10 C.F.R. § 708.8(j) 
(Criterion J).  The other concern was the Individual’s failure 
to disclose his 1984 and 1985 arrests on his QNSP.  DOE Ex. 1  
at 1, citing 10 C.F.R. § 708.8(f) (Criterion F).     
 
The Individual requested a hearing, DOE Ex. 2, and I was 
appointed to serve as the Hearing Officer.  Prior to the 
hearing, the Individual submitted four documents, each of which 
is labeled as an exhibit.  The first document is a 2002 court 
order that dismissed the 2001 DUI charge.  Ind. Ex. 1.  The 
second document is an April 2000 letter that discussed a 
psychiatric evaluation of the Individual by a psychiatric 
clinical nurse practitioner (the CNP).  Ind. Ex. 2.  The third 
document is the CNP’s curriculum vitae.  Ind. Ex. 3.  The fourth 
document is an April 2008 laboratory report, showing a normal 
GGT level.  Ind. Ex. 4.  
 
In his evaluation, the CNP stated that the Individual 
“demonstrates insight into the effects of alcohol on him” and 
“now only drinks 2-3 times per year.”  Ind. Ex. 2 at 1.  As for 
the Individual’s history, the CNP agreed with the DOE 
Psychiatrist’s diagnosis of “Alcohol-Related Disorder, Not 
Otherwise Specified,” and he added a diagnosis of “Alcohol 
Abuse, in full remission.”  Id. at 2.  The CNP stated that the 
Individual continues to drink “on occasion,” but that this 
consumption does not interfere with his functioning in the 
workplace.  Id. 
 
At the hearing, the DOE Counsel presented one witness:  the DOE 
Psychiatrist.  The Individual testified and presented six 
witnesses, all of whom are family members who know him well. 



 - 4 -

II.  The Hearing 
 
  A.  The Individual 
 
The Individual testified that he does not have an alcohol-
related disorder.  Tr. at 125, 129-30.  He testified that he 
abstains from alcohol during the first five months of each year, 
id. at 128, but drinks during the rest of the year, id. at 127, 
145.  On camping trips he will consume five to seven beers a 
day, for two days.  Id. at 145.  The Individual cited his April 
2008 normal GGT level as evidence that he does not drink 
excessively.  Id. at 138.  He does not intend to quit drinking 
but will limit his drinking to holidays, special occasions, and 
camping trips.  Id. at 130.  He acknowledges driving after 
consuming one or two drinks, but denies that he is intoxicated 
after one or two drinks.  Id. at 176-77.  At the end of the 
hearing, the Individual testified that, if it were required as a 
condition of his clearance, he would stop drinking.  Id. at 233.    
 
The Individual also testified concerning his omission of the 
1984 and 1985 arrests from the QNSP.  He testified that somebody 
told him he had to report arrests going back seven years.  Tr. 
at 142-44. 
     

B. The Individual’s Wife 
 
The Individual’s wife has been married to him for XX years.  Tr. 
at 9.  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXX.  Id. at 8-9.  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
Id. at 9-10.  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXX.   Id. at 20-21.   
 
The Individual’s wife testified about her knowledge of his 
alcohol consumption.  Tr. at 14-19.  She testified that she 
believed that the Individual was not drinking “currently,” 
stating that each year the Individual abstains from alcohol for 
a certain period of time.  Id. at 15-16. 
 

C. The Individual’s Parents 
 
The Individual’s parents testified that the Individual does not 
have an alcohol problem and that he just needs to avoid drinking 
and driving.  Tr. at 88, 92-93, 101, 105, 107-09.  The 
Individual does not drive when he has had more than two or three 
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drinks.  Id. at 110.  The Individual abstains from alcohol after 
December of each year for a certain number of months and has 
done so this year.  Id. at 82-83, 109.  The Individual’s father 
testified that the Individual intends to resume drinking, but to 
cut down.  Id. at 91.  
 

D. The Individual’s Daughters and Son-In-Law 
 
An adult daughter has been living with the Individual for about 
four months and sees him every day.  Tr. at 115-16.  Prior to 
that, she was living in a separate city and saw the Individual 
only on special occasions.  Id. at 120.  The daughter testified 
that the Individual is not currently consuming alcohol; the last 
time she saw him consume alcohol was before the beginning of the 
calendar year.  Id. at 116-17.  She further testified that the 
Individual abstains from alcohol from the beginning of each year 
until Memorial Day,  id. at 117-18, and that he does not have an 
alcohol problem, id. at 122.   
 
Another adult daughter and her husband live in the same city as 
the Individual and see him more than once a week.  Tr. at 27, 
57-58.  They have not seen the Individual consume alcohol since 
before the beginning of the calendar year and are aware of his 
pattern of abstinence during the first five months of the year.  
Id. at 28-29, 59, 70.  They have not seen the Individual drink 
after work; when they have seen the Individual drink, it has 
been a holiday, special occasion, or camping trip.  Id. at 29-
31, 61-63, 68.  The Individual does not have an alcohol problem.  
Id. at 26-27, 71. 
 
The son-in-law testified concerning the Individual’s 
understanding of the questions on the QNSP.  The son-in-law 
testified that he helped the Individual complete the QNSP and 
that the Individual was confused about whether to go back seven 
or ten years and asked his manager about it.  Tr. at 33-34.  
 
  E.  The DOE Psychiatrist  
 
The DOE Psychiatrist was present throughout the hearing.  He 
testified last.   
 
The DOE Psychiatrist discussed his evaluation and report.  The 
DOE Psychiatrist viewed the DUIs as evidence of a functional 
problem related to alcohol consumption.  Tr. at 191.  The third 
and fourth arrests occurred when the Individual was in his 
forties and, therefore, cannot be attributed to youth and 
immaturity.  Id.  The Individual’s driving after consuming 
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alcohol is a concern, because a person with a binge-drinking 
history is at risk of drinking more than intended and then 
driving.  Id. at 191-92.  The Individual’s elevated GGT level 
was “well above normal” and showed there was “most likely” 
alcohol-related early damage being done to his liver.  Id. at 
198. 
 
The DOE Psychiatrist addressed what he had heard at the hearing.  
As to the Individual’s testimony that his alcohol consumption 
while on vacation, holidays, and special occasions is not 
representative, the DOE Psychiatrist testified that “that’s 
going to keep coming up year after year” and represents a 
“special risk.”  Tr. at 195-96.  As to the Individual’s reliance 
on his April 2008 normal GGT level, the DOE Psychiatrist 
testified that the normal result was consistent with the 
Individual’s cessation of alcohol consumption during the spring.  
In this respect, the DOE Psychiatrist noted that the 
Individual’s other liver enzyme levels, while within the normal 
range in October 2007, were lower in April 2008, further 
indicating that the October 2007 elevated GGT level was related 
to excessive drinking.  Id. at 201-02.   
 
After considering the testimony at the hearing, the DOE 
Psychiatrist continued to opine that the Individual suffered 
from an alcohol-related disorder and needed a year of abstinence 
and treatment to establish reformation and rehabilitation.  Tr. 
at 215-19.   
 

III.  Applicable Regulations 
 
The regulations governing an individual’s eligibility for access 
authorization are set forth at 10 C.F.R. Part 710, “Criteria and 
Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible 
for access authorization if such authorization “would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  
“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national 
security.”  Id.  See generally Dep’t of the Navy v. Egan,     
484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security-
clearance determinations should err, if they must, on the side 
of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 
1990) (strong presumption against the issuance of a security 
clearance).   
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If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a Hearing 
Officer.  Id. § 710.21(b)(3).  At a hearing, the burden is on 
the individual to present testimony or evidence to demonstrate 
eligibility for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”   
Id.  § 710.27(a).   
 

IV.  Analysis   
 

A. Criterion J Concern 
 
The DOE Psychiatrist’s diagnosis of an alcohol-related disorder 
raises a Criterion J concern.  The Criterion J regulation 
specifically refers to whether an individual has been diagnosed 
as “alcohol dependent” or “suffering from “alcohol abuse” or has 
been or is a “user of alcohol habitually to excess.”  10 C.F.R.   
§ 710.8(j).  We have held that this language encompasses a 
diagnosis of “Alcohol-Related Disorder Not Otherwise Specified.”  
See, e.g., Personnel Security Hearing, TSO-0524, 29 DOE ¶ 83,098 
(2007). 
 
The Individual challenges the diagnosis of an alcohol-related 
disorder.  He does not believe that he has an alcohol-related 
problem and testified as to the basis for that belief. 
 
As discussed above, the DOE Psychiatrist addressed the 
Individual’s specific challenges to the diagnosis.  The DOE 
Psychiatrist accepted the Individual’s testimony that his 
drinking the week before the psychiatric interview was not 
representative, but viewed the Individual’s drinking on vacation 
and other special occasions as something “that’s going to keep 
coming up year after year” and represents a “special risk.”  Tr. 
at 195-96.   The DOE Psychiatrist testified that the 
Individual’s practice of driving after a limited amount of 
alcohol was a “high-risk proposition” for the Individual because 
alcohol consumption impairs judgment and, therefore, can result 
in driving after consuming more than originally intended.  Id. 
at 191-91.  The DOE Psychiatrist cited the four DUI arrests as 
evidence of such impaired judgment.  The DOE Psychiatrist 
further testified that the drop in the Individual’s GGT level 
from October 2007 to April 2008 was most likely attributable to 
the Individual’s cessation of alcohol consumption.  Id. at 201-
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02.  The DOE Psychiatrist also noted that the April 2008 test 
showed lower levels of other liver enzymes, also consistent with 
the Individual’s cessation of alcohol consumption.  Id.  
Accordingly, the DOE Psychiatrist testified, the Individual’s 
testimony concerning his alcohol consumption and his April 2008 
normal GGT level did not change the diagnosis.   
 
The CNP opinion does not provide a basis for rejecting the 
diagnosis.  In fact, the CNP agreed with the diagnosis of 
“Alcohol-Related Disorder, Not Otherwise Specified,” and he 
added a diagnosis of “Alcohol Abuse in full remission.”  Ind. 
Ex. 2 at 2.  Accordingly, based on the undisputed expert 
evidence, I find that the Individual was correctly diagnosed 
with an alcohol-related disorder. 
 
The experts do disagree, however, on whether the Individual has 
demonstrated adequate evidence of reformation and 
rehabilitation.  See 10 C.F.R. § 710.7(c).  The DOE Psychiatrist 
testified that the Individual’s four months of abstinence was 
not adequate, and he testified that adequate evidence would 
consist of one year of abstinence and counseling.  The CNP did 
not use the term “reformation and rehabilitation,” but the gist 
of his report was that the Individual does not currently have an 
alcohol-related disorder.   
 
I give greater weight to the DOE Psychiatrist’s opinion.  Unlike 
the DOE Psychiatrist, the CNP did not discuss the Individual’s 
alcohol consumption during the past year.  For example, the CNP 
report does not discuss the Individual’s drinking the week 
before he saw the DOE Psychiatrist or the Individual’s elevated 
GGT level at the time.  The CNP did state that the Individual 
“now” drinks only two or three times a year.  Ind. Ex. 1 at 1.  
When asked about that statement - which is clearly discrepant 
with the record - the Individual testified that the statement 
refers to his future intentions, not his consumption over the 
prior year.  Tr. at 173-74.  As to the CNP’s statement that the 
Individual’s drinking does not impair his workplace functioning, 
I note that the lack of such impairment does not preclude the 
existence of functional impairment in other settings and, 
therefore, is not adequate evidence of reformation or 
rehabilitation.  See, e.g., Personnel Security Review, Case No. 
VSA-0005, 25 DOE ¶ 85,013 (1995) (excellent work performance 
insufficient to mitigate concerns about judgment and reliability 
arising from alcohol misuse).  Based on the foregoing, I find 
that the Individual has not demonstrated adequate evidence of 
reformation and rehabilitation.   
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B. Criterion F Concern 
 
The Notification Letter cites the Individual’s failure to 
disclose his 1984 and 1985 arrests on his QNSP.  Question 23 of 
the QNSP – “Your Police Record” – provides in relevant part:  
 

d.  Have you ever been charged with or convicted of any 
offense(s) related to alcohol or drugs?  

Yes: {  }  No: {  } 
  

  . . . 
 
f.  In the last 7 years, have you been arrested for, charged   

with, or convicted of any offense(s) not listed in 
response to . . . d . . . above?   

Yes: {  }  No: {  } 
 

If you answered “Yes” to . . . d . . . or f above, provide 
an entry for each occurrence to report.   
 

An addendum to the QNSP specified that answers to Section 23(f) 
should go back 10 years, rather than 7 years.  DOE Ex. 8 at 27.   
 
The Individual responded “yes” to Section 23(d), reporting the 
June 1997 DUI conviction, and “yes” to Section 23(f), reporting 
the 2001 reckless driving conviction.  Id. at 27-28.  The 
Individual testified that he did not disclose the 1984 and 1985 
arrests because he believed that he only had to disclose 
offenses seven or ten years in the past.   
    
The plain language of Section 23(d) requires an individual to 
report all alcohol-related arrests.  As just indicated, Section 
23(d) asks if an individual has “ever” been “charged with” or 
“convicted of” any offense(s) related to alcohol or drugs.  DOE 
Ex. 8 at 27 (emphasis added).  The words “ever” and “charged 
with” clearly encompass all alcohol-related arrests, regardless 
of when they occurred and regardless of the ultimate 
disposition.  The issue of whether one has to report matters 
seven or ten years in the past is an issue related to Section 
23(f), not Section 23(d).             
 
Given the plain language of Section 23(d), I doubt that the 
Individual was advised that Section 23(d) had a time limitation. 
An alternate explanation is that the Individual omitted the 
earlier arrests because he was trying to minimize his past 
problems with alcohol.  The manner in which he reported his 2001 
reckless driving conviction supports that explanation.  Although 
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the 2001 conviction arose from a DUI arrest and resulted in 18 
months of alcohol school and AA, DOE Ex. 9 at 48-57, the 
Individual did not report that arrest in response to Section 
23(d) or otherwise identify it as alcohol-related.  While the 
Notification Letter did not raise this omission as a security 
concern, it is appropriate for me to consider it when assessing 
the Individual’s assertion that he was not trying to hide the 
extent of his alcohol-related offenses.  Accordingly, based on 
the entire record, I find that the Individual has not resolved 
the concern that he “deliberately” omitted information from his 
QNSP.   
      

V. Conclusion 
 
The Notification Letter’s Criteria F and J concerns have not 
been resolved.  Because the concerns have not been resolved, I 
cannot conclude that granting access authorization to the 
Individual “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”   
10 C.F.R. § 710.7(a).  Based on the foregoing, the Individual 
should not be granted access authorization.  Any party may seek 
review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R.  § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 25, 2008 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 27, 2008 
 
Case Number:  TSO-0607 
 
This decision concerns the eligibility of XXXX  XXXXXXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  This decision considers whether, on the basis of the evidence in 
this proceeding, the Individual's access authorization should be restored.  For the reasons stated 
below, I find that the Individual's access authorization should not be restored. 
 
I. BACKGROUND   
 
A background re-investigation of the Individual revealed significant derogatory information 
which cast a substantial doubt upon the Individual’s ability to maintain a DOE security 
clearance.  On two occasions, on December 20, 1999, and March 19, 2002, the Individual was 
arrested for shoplifting.  On September 19, 2004, the Individual was arrested for Driving Under 
the Influence of alcohol (DUI).  Moreover, the Individual failed to report these three arrests to 
the local DOE security office (LSO) in a timely manner.  The Individual also omitted his 
treatment by a psychiatrist from a Questionnaire for National Security Positions (QNSP).  
Because this information raised significant security concerns about the Individual, the Local 
Security Office (LSO) conducted two Personnel Security Interviews (PSI) of the Individual, one 
on May 5, 2005, and the other on December 20, 2005.2  The LSO also requested that a 
background investigation of the Individual be conducted by the Office of Personnel Management 
(OPM).  The OPM Investigation and PSIs failed to resolve the security concerns raised by the 
derogatory information concerning the Individual.  Information obtained during the OPM 
Investigation and PSIs actually raised additional security concerns.  

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  The May 5, 2005, PSI transcript appears in the record as DOE Exhibit (Exhibit)  4.  The December 20, 2005, PSI 
transcript appears in the record as Exhibit 3. 
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May 5, 2005 PSI 
 
During the May 5, 2005, PSI, the Individual discussed his September 19, 2004, DUI arrest.  The 
Individual claimed that the arresting officers interpreted his request to make a phone call as a 
refusal to take a breathalyzer test.  Exhibit 4 at 4-6.  The Individual explained that he delayed 
reporting the DUI to the LSO for three months because he was waiting to see if the fine would 
exceed $100 or not.  Id. at 12-17.  The Individual further explained that he had not reported his 
two shoplifting arrests in a timely matter because the citations were for less than $100 and 
because the charges from both had been dismissed.  Id. at 29-30.    
 
The Individual also discussed his December 20, 1999, arrest for shoplifting.  The Individual 
claimed that he had carried both his checkbook and a book around the store and had placed his 
checkbook underneath his coat.  Id. at 32.  According to the Individual, a store employee 
mistakenly thought she had observed him placing a book underneath his coat and asked him to 
come to the store office before he started to leave the store.  The police were called and they 
issued a citation to the Individual for Petty Theft.  Id. at 33.             
 
The Individual also discussed his March 19, 2002, arrest for shoplifting.  The Individual 
indicated that he had stopped at a supermarket on his way to work.  The Individual asserted that 
he had forgotten his wallet and was late for work.  The Individual attempted to shoplift food for 
lunch at work.  Id. at 37.  When asked by the interviewer how often he shoplifted, the Individual 
stated “Not often.”  Id.  The Individual then denied that he had ever shoplifted before.  Id.  The 
Individual stated that the store manager told the police that he suspected that the Individual had 
shoplifted from the supermarket on a number of previous occasions.  Id. at 38.  The store 
manager also claimed that the Individual had admitted a history of shoplifting.  The Individual 
denied that he had admitted a history of previous shoplifting to the store manager.  Id. at 40-41.  
The Individual subsequently spontaneously opined that he was “not a habitual shoplifter.”  Id. at 
47.  When asked to clarify what he meant by “habitual shoplifter” the Individual responded by 
stating:  “I-I had the two instances . . . I didn’t go out and do it everyday.”  Id. at 48.   
 
QNSP 
 
On June 30, 2005, the Individual completed and submitted a QNSP to the LSO.  Question 21 of 
this QNSP asked the Individual if, “In the last 7 years, have you consulted with a mental health 
professional (psychiatrist, psychologist, counselor, etc.) or have you consulted another health 
care provider about a mental health related condition?”  The Individual answered this question 
“No.” Exhibit 10 at 7.  However, the Individual had been treated with medication for 
“compulsive traits” by a psychiatrist (the Treating Psychiatrist) in 2002.  Exhibit 7 at 3; Exhibit 8 
at 1.  The Treating Psychiatrist indicated that the Individual had presented with “significant 
impulsivity with shoplifting, mood fluctuations, and significant irritability to the point of causing 
distress with children and wife.”  Exhibit 7 at 3.3 

                                                 
3  The Individual was also examined by a DOE Psychiatrist, who found that the Individual did not suffer from an 
illness or mental condition that affected his judgment or reliability.  Exhibit 7. 
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The QNSP also required that the Individual disclose any arrests or criminal charges filed 
against him.  The Individual reported each of the arrests as required.  The Individual prepared an 
addendum to his QNSP in which he provided a short description of the circumstances leading to 
each arrest.  The Individual provided the following accounts of his three arrests: 
 

I was arrested on DUI charge on 9/19/2004.  I was asked to take a breath test, 
officer thought I refused so he charged me with DUI.  My license was 
suspended temporarily.  The charge was later reduced to inattentive driving. . . . 

 
Petit theft charge – December 1999 at the . . . Target store. Was carrying a book 
under my coat and tried to leave the store.   

 
Petit theft charge – April 2002 at . . . supermarket . . . for trying to leave the 
store with food items in my pockets. 
 

Exhibit 10 at 13. 
 
July 13, 2005, Security Supplement Form 
 
On July 13, 2005, the Individual signed and submitted a Security Supplement Form (SSF) to the 
LSO.  Exhibit 11.  The SSF indicated that the Individual had been charged with petit theft on two 
occasions: in December 1999, when he “was carrying a book underneath his coat and tried to 
leave the store,” and again in April 2002 for “trying to leave a store with food items in my 
pockets.”  Id. at 3.  
 
October 24, 2005, Interview  
 
On October 25, 2005, the Individual was interviewed by an investigator from the Office of 
Personnel Management (OPM).4  During this interview, the Individual admitted that he had 
shoplifted on March 19, 2002.  Exhibit 10 at 15-16.  The Investigator’s report makes the 
following statement about the December 20, 1999 shoplifting arrest: 
 

In 12/99 he was arrested for petit theft shoplifting . . . . [The Individual] 
again did not have his wallet on his person after just going to the store from 
a work out at a gym.  He had a book under his arm when he attempted to 
leave the store without paying, and was then confronted by an employee.  
He did not actually leave the store with the book. 

 
Id. at 16.  The OPM Investigator’s report also indicates that the Individual’s two former spouses 
suspected the Individual of shoplifting.  DOE Exhibit 10 at 32-33, 36-37.  The Individual also 
claimed that he had not consulted any mental health professional or other care provider about a 
mental health related condition.  Id. at 17. 
 
 
                                                 
4  The OPM investigator’s record of this October 24, 2005, interview appears in the record as part of Exhibit 10. 
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December 20, 2005 PSI             
 
During the December 20, 2005, PSI, the Individual again discussed his December 20, 1999, 
arrest for shoplifting.  On this occasion, the Individual claimed he had placed a book under his 
arm and proceeded towards the cash register.  The Individual then claimed he realized “I didn’t 
have my wallet or checkbook with me.”  Exhibit 3 at 4.  According to the Individual, he then put 
the book down, and started to leave the store when he was asked by a store security 
representative to accompany her to the store office where she accused him of attempting to 
shoplift the book.  Id. at 4-5.  Later in the interview, the Individual claimed he put the book down 
and then joined the line at the cash register where the store security representative subsequently 
asked him to accompany her to the store office.  Id. at 5.  The Individual claimed he did not 
intend to leave the store with the book.  Id.  The Individual denied he left the store with a book.  
Id. at 8-9.  Next, the Personnel Security Specialist (PSS) asked the Individual why he stated on 
his QNSP that he was “carrying a book under my coat and tried to leave the store.”  The 
Individual responded by stating: “I was told to write what I was accused of doing [by] my people 
out there in security personnel.”  Id. at 11.             
 
When asked why he had not reported his treatment by the Treating Psychiatrist on his QNSP, the 
Individual contended that he had in fact reported this treatment.  Id. at 17.  The Individual 
asserted that he had provided the correct information to his employer’s security office that was 
preparing the form for him.  According to the Individual, this office mistakenly shredded his 
information and forwarded an obsolete copy of his security information to the LSO without 
providing the Individual with an opportunity to review the form for accuracy.  Id. at 17-19.  
When the Individual was confronted with his signed certification attesting to the accuracy of his 
QNSP, he provided a number of completely irrelevant responses before he asserted that he was 
not seeing the Treating Psychiatrist for a “mental condition.”  Id. at 19-21.  The Individual 
claimed that he was seeing the Treating Psychiatrist solely for marital counseling.  Id. at 22-27.  
The Individual stated that the Treating Psychiatrist prescribed Depakote to treat the Individual’s 
leg spasms.  Id. at 27-28.  The Individual denied having any anger or temper problems.  Id. at 34.  
The Individual denied discussing mood swings with the Treating Psychiatrist.  Id. at 49.            
 
Neither the PSIs, nor the OPM investigation, resolved the significant doubts about the 
Individual’s trustworthiness, judgment and reliability raised by the Individual’s three arrests, 
failure to report these arrests in a timely manner and omission of his psychiatric treatment on the 
QNSP.  In fact, the conflicting and difficult-to-believe explanations provided by the Individual 
during the PSIs raised further doubts about the Individual.   
 
Accordingly, the LSO initiated an administrative review proceeding.  See 10 C.F.R. ' 710.9.  
The LSO then issued a letter notifying the Individual that it possessed information that raised a 
substantial doubt concerning his eligibility for access authorization (the Notification Letter) 
under  10 C.F.R. ' 710.8(l) (Criterion L).5    

                                                 
5 Criterion L states: Engaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security. Such conduct or circumstances include, but are not limited to, criminal behavior, a 
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Specifically, the Notification Letter alleges that:  
 

1) The Individual has been arrested for shoplifting on two occasions. 
 
2)  The Individual has been arrested for Driving under the Influence of Alcohol. 
 
3) The Individual did not report any of his three arrests to the LSO in a timely 
manner. 
 
4) The Individual has provided conflicting statements and explanations of the 
circumstances surrounding those arrests during the present proceeding.  
 
5) The Individual has been less than honest about the full extent of his shoplifting. 
 
6) The Individual denied that he had ever had problems with anger, mood swings, 
or temper issues, when evidence in the record indicates that he was treated by a 
Psychiatrist for those conditions. 
 
7) The Individual failed to disclose that he had received treatment for anger, mood 
swings, or temper issues in his QNSP. 

 
Statement of Charges at 1-3.      
 
The Individual filed a response to the allegations in the Notification Letter and a request for a 
hearing.  In his response, the Individual admits that he shoplifted when he was arrested in 2002, 
but attributes his lack of judgment at that time to a fight he had with his then wife.  He also 
denies in his response that he was shoplifting when he was arrested in 1999. He further contends 
in his response that he was not intoxicated when he was arrested for DUI and that he did not 
refuse to take a blood alcohol test as alleged in the police report.  Finally, he tries to impeach the 
credibility of one of his former spouses in his response.   The  LSO forwarded the response and 
hearing request to the Director of the Office of Hearings and Appeals (OHA) who appointed me 
as Hearing Officer. 
 
The Hearing 
 
At the hearing, the LSO presented two witnesses: a DOE Personnel Security Specialist and a 
DOE Polygraph Examiner.  The Individual presented no witnesses.  He did, however, testify on 
his own behalf.  See Transcript of Hearing, Case No. TSO-0607 (hereinafter cited as ATr.@).  The 
LSO submitted 18 exhibits.6  The Individual submitted five exhibits.  

                                                                                                                                                             
pattern of financial irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility. 
 
6   At my request, the LSO supplemented its exhibits, after the hearing, with the submission of the Treating 
Psychiatrist’s records of his treatment of the Individual.  These records appear in the record as Exhibit 18.    
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At the hearing, the Individual denied that he had admitted shoplifting in the December 20, 1999, 
incident on his QNSP.  The Individual testified that he had been “told to put down what [he] was 
accused of doing, not what actually happened . . . .”  Tr. at 51.  The Individual testified that he 
failed to report this arrest within five days, as required by the LSO, because he thought he was 
not required to report arrests that were subsequently dismissed.  Id. at 52, 54.  The Individual 
testified that he had placed a book under his arm and then placed his checkbook under his 
waistband.  Id. at 53.  The Individual testified that when he realized he didn’t have his wallet 
with him, he put the book down and began walking towards the store’s exit.  Id. at 53.  Before he 
could exit the store, the Individual testified, he was asked to go to the store manager’s office.  Id. 
at 53.     
 
The Individual testified that he had in fact shoplifted in March 2002, but was not thinking clearly 
at the time because he had been hit by his then spouse.  Id. at 54-55.  The Individual testified that 
this was the only occasion in which he had shoplifted.  Id. at 57-58.   
 
The Individual testified about his DUI arrest.  The Individual denied that he had refused to take a 
blood alcohol level test (BAL Test).  Id. at 61-62.  He contended that he was not allowed to take 
a BAL Test by the arresting officers, who construed his request to make a phone call as a refusal 
to take the BAL Test.  Id. at 61, 63, 73.  The Individual claimed that if he had been allowed to 
take the BAL Test, it would have proven that he was not intoxicated.  Id. at 63.  When pressed by 
the Hearing Officer, the Individual admitted that he did not insist on taking the BAL Test.  Id. at 
73-74.  When he was asked why he failed to report his arrest for DUI in a timely manner, the 
Individual responded by stating:  “I was waiting to fill out the paperwork for my clearance.”  Id. 
at 64.   
 
The Individual testified that he “initially” sought treatment from the Treating Psychiatrist for 
“marital counseling.”  Id. at 65.  The Individual denied that he discussed a compulsion to shoplift 
with the Treating Psychiatrist.  Id. at 68.  The Individual admitted that he did not report his 
treatment by the Treating Psychiatrist on his QNSP.  Id. at 68.  The Individual admitted that he 
should have reported the arrests on a timely basis.  Id. at 84. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
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motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
evidence presented by both sides in this case. 
 
III.  ANALYSIS 
 
The Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued by the Assistant to the President for National Security Affairs issued by the 
The White House on December 29, 2005 (the Adjudicative Guidelines) state, in pertinent part: 
 

Conduct involving questionable judgment, lack of candor, dishonesty, or 
unwillingness to comply with rules and regulations can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified 
information.  Of special interest is any failure to provide truthful and candid 
answers during the security clearance process or any other failure to cooperate 
with the security clearance process.     

 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued by the Assistant to the President for National Security Affairs, The White House 
(December 29, 2005) (Adjudicative Guidelines) at Guideline E.    The Adjudicative Guidelines 
specifically state that “deliberate omission, concealment, or falsification of relevant facts from 
any personnel security questionnaire, personal history statement, or similar form used to conduct 
investigations, determine employment qualifications, award benefits or status, determine 
employment qualifications, award benefits or status, determine security clearance eligibility or 
trustworthiness, or award fiduciary responsibilities” could raise security concerns about an 
individual.  Adjudicative Guideline E.  The Adjudicative Guidelines further state that 
“deliberately providing false or misleading information concerning relevant facts to an employer, 
investigator, security official, competent medical authority, or other official government 
representative” could raise security concerns about an individual.  Id.   The Adjudicative 
Guidelines also note that “personal conduct, or concealment of information about one’s conduct, 
that creates a vulnerability to exploitation, manipulation, or duress can also raise security 
concerns about an individual.”  Id.   
 
In the present case, the Individual has been arrested on at least three occasions during the past 
nine years.  On one occasion, the Individual was arrested for DUI, and on the other two 
occasions the Individual was arrested for shoplifting.  Although he was required to report each of 
these arrests to the LSO within five days, he failed to do so.  Moreover, the Individual omitted 
his psychiatric treatment from his QNSP.  During his background investigation, the Individual 
provided conflicting and difficult-to-believe accounts of the incidents which led to his arrests.  
The explanations provided by the Individual for his delay in reporting his arrests and his 
omission of his psychiatric treatment from the QNSP lacked credibility.  Moreover, the 
Individual’s accounts of the incident which led to the 1999 shoplifting arrest lacked both 
consistency and credibility.  For these reasons, I find that the LSO properly invoked Criterion L. 
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A finding of derogatory information does not, however, end the evaluation of evidence 
concerning an individual=s eligibility for access authorization.  See Personnel Security Hearing 
(Case No. VSO-0244), 27 DOE & 82,797 (affirmed by OSA, 1999); Personnel Security Hearing 
(Case No. VSO-0154), 26 DOE & 82,794 (1997), aff=d, Personnel Security Review (Case No. 
VSA-0154), 27 DOE & 83,008 (affirmed by OSA, 1998).  In the end, like all Hearing Officers, I 
must exercise my common sense judgment in deciding whether the Individual=s access 
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. 
' 710.7(c).  Therefore, I must consider whether the Individual has submitted sufficient evidence 
of mitigation to resolve the security concerns raised by his three arrests, reporting delays, false 
statements to investigators and omission of his psychiatric treatment from his QNSP.  After 
considering all of the evidence in the record, I find that he has not. 
 
Throughout the investigation and adjudication of the Individual’s eligibility for a security 
clearance, the Individual’s actions and statements have established a pattern of dishonesty.  On 
two occasions, the Individual has been arrested for shoplifting.  While the Individual admitted 
his March 19, 2002, citation for petty theft, he provided a number of conflicting accounts of the 
incident which lead to his December 20, 1999, arrest.  During the May 5, 2005, PSI, the 
Individual contended that he had carried both his checkbook and a book around the store and had 
placed his checkbook underneath his coat when a store employee mistakenly thought she had 
observed the Individual placing a book underneath his coat and asked him to come to the store 
office before he had started to leave the store.  On June 30, 2005, the Individual signed and 
submitted a QNSP in which he provided the following description of the December 20, 1999, 
incident: “Was carrying a book under my coat and tried to leave the store.”  The Individual 
repeated this account in the SSF he submitted on July 13, 2005.  During the December 20, 2005, 
PSI, the Individual provided two accounts of the incident leading to his December 20, 1999, 
arrest.  Initially, the Individual claimed that when he realized that he did not have his wallet or 
checkbook with him, he put the book he was carrying down and began to leave the store, when 
he was asked to go to the manager’s office.  Later on in the PSI, the Individual claimed he put 
the book down and then joined the line at the cash register where the store security representative 
subsequently asked him to accompany her to the store office.  (Since the Individual claimed that 
the book was the only item of merchandise he was carrying in the store, he was essentially 
claiming that he put the book down and then stood in line at the cash register, even though he did 
not have either merchandise he wished to buy, or a wallet or checkbook with which to make such 
a purchase).   At the hearing, the Individual testified that he had placed the book under his arm 
and then placed his checkbook under his waistband.  The Individual testified that when he 
realized he did not have his wallet with him, he put the book down and began walking towards 
the store’s exit.7   
 
The conflicting accounts provided by the Individual concerning the December 20, 1999, arrest 
make it difficult to assign credibility to the Individual’s assertion that he had not shoplifted on 
that date.  I therefore find that the Individual more likely than not shoplifted on December 20, 

                                                 
7  During an exculpatory polygraph examination conducted on September 26, 2006, at the Individual’s request, he 
denied that he had shoplifted on December 20, 1999.  Exhibit 6.  The Polygraph Examiner testified that, in his 
opinion, the Individual provided deceptive answers to questions concerning the shoplifting allegations.    
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1999.  Because, it appears that the Individual shoplifted on December 20, 1999, and 
continued to claim otherwise during his hearing, I am of the opinion that the Individual’s 
deceptiveness on this matter was continuing at the time of the hearing. 
 
The Individual’s accounts of his September 19, 2004, DUI arrest also cast doubt upon his 
credibility.  Throughout his investigation and adjudication, the Individual has denied that he 
refused to take a breathalyzer test.  The Individual claimed that the arresting officers interpreted 
his request to make a phone call as a refusal to take a breathalyzer test.  At the hearing, the 
Individual admitted that he did not insist on taking a breathalyzer test.           
 
The Individual’s failure to report his treatment by a Psychiatrist on the QNSP calls into question 
his honesty.  In addition, the Individual’s explanations for his failure to report his visits to the 
Treating Psychiatrist on the QNSP are not believable.8  First, the Individual claimed that he had 
provided the correct information to the person who typed the form for him.  He did not provide 
no corroboration on this point, however.  Second, the Individual asserted that the Treating 
Psychiatrist was not treating him for a mental condition, but was instead providing “marriage 
counseling.”  While the Treating Psychiatrist’s records indicate that the Individual first sought 
treatment because his marriage was ending, those records also show that the Individual was 
being treated by the Treating Psychiatrist for impulsivity, obsessive traits, mood fluctuations and 
compulsive behaviors and had been prescribed medication to stabilize his mood and curtail his 
impulsivity.  Exhibit 18 at 10.  Hence, the documentary evidence confirms that the Individual 
was not totally candid with the DOE.   
 
In the end, the evidence in the record paints a troubling picture of the Individual.  The evidence 
shows a pattern of three arrests, repeated failures to provide the LSO with required information 
on a timely basis and most importantly, a significant and noteworthy pattern of dishonesty and 
prevarication which continued through the hearing.  The Individual has not brought forth any 
evidence to mitigate the Criterion L concerns as issue.       

 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criterion L.  Therefore, the Individual has not demonstrated that restoring 
his security clearance would not endanger the common defense and would be clearly consistent 
with the national interest.  Accordingly, I find that the Individual's access authorization should 
not be restored at this time. The Individual may seek review of this Decision by an Appeal Panel 
under the procedures set forth at 10 C.F.R. ' 710.28. 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 5, 2008 

                                                 
8  The Individual also told the OPM investigator that he had never consulted any mental health care professional or 
other healthcare provider about a mental health-related condition.  
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Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 17, 2008 
 
Case Number:  TSO-0609 
 
 
 
This decision concerns the eligibility of XXXXX XXX XXXXX, (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  This decision considers whether, on the basis of the evidence in 
this proceeding, the Individual's access authorization should be granted.  For the reasons stated 
below, I find that the Individual's access authorization should be granted. 
 
I. BACKGROUND  
 
The present proceeding began when a security clearance was requested on behalf of the 
Individual.  A background investigation of the Individual revealed derogatory information 
concerning the Individual, including: three arrests (two of which were alcohol-related), two 
incidents in which persons had contacted local law enforcement because of concerns that the 
Individual might harm his family members, and an assessment by a court appointed DUI 
evaluator indicating that the Individual “displays a propensity to alcoholism/chemical 
dependency.”  Exhibit 4 at 3.  The LSO conducted a personnel security interview (PSI) of the 
Individual on August 2, 2007, to address the derogatory information.2  This PSI failed to resolve 
the security concerns raised by the above-mentioned derogatory information.   
 
Soon thereafter, the LSO initiated an administrative review proceeding.  See 10 C.F.R. ' 710.9.  
The LSO issued a letter notifying the Individual that it possessed information that raised a 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  The transcript of this PSI appears in the Record as Exhibit 2.  
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substantial doubt concerning his eligibility for access authorization (the Notification Letter) 
under two potentially disqualifying criteria set forth at 10 C.F.R. ' 710.8(j) and (l).3   
 
Specifically, the Notification Letter alleges that the Individual: 
 

1. Uses alcohol habitually to excess, and may suffer from an alcohol-related disorder; 
2. Continues to use alcohol; 
3. Has been arrested on three occasions, and therefore has established a pattern of inability 

or unwillingness to adhere to rules and regulations; and 
4. Has been involved in two incidents involving domestic violence.  

 
Statement of Charges at 1-2. 
 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter.  This request was forwarded to the Director of the Office of 
Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the hearing, the LSO presented one witness: the DOE Personnel Security Specialist.  The 
Individual presented five witnesses: his spouse, his Employee Assistance Program (EAP) 
Counselor (the EAP Counselor), his Alcoholic’s Anonymous (AA) sponsor (the Sponsor), and 
two of his children.  The Individual also testified on his own behalf.  See Transcript of Hearing, 
Case No. TSO-0609 (hereinafter cited as ATr.@).  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 

                                                 
3  The Notification letter alleges, in relevant part, that the Individual has  
 

(1) Been, or is, a user of alcohol habitually to excess . . .  10 C.F.R. ' 710.8(j) (Criterion J), and, 
 

(2) Engaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security . . .  10 C.F.R. ' 710.8(l) 
(Criterion L). 
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likelihood of continuation or recurrence; and other relevant and material factors.  See 10 
C.F.R. '' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to 
the testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
Background 
 
On October 22, 1994, the Individual received a citation for poaching a deer and obstructing the 
fish and game officer’s investigation of the deer poaching incident.  Exhibit 3 at 18.  On 
February 2, 1996, the police responded to a report that the Individual had dragged his daughter 
out of a residence and had thrown her against a wall.  That report also alleged that the 
Individual’s daughter was screaming for the Individual “not to hit her.”  Id. at 25.   
 
On March 16, 2003, the Individual was arrested for domestic battery after police were called to 
the Individual’s home.  The Individual, who had been drinking at the time, had engaged in a 
fistfight with his adult son.  As a result of this incident, the Individual was required to avoid 
contact with his family and his residence for a cooling off period.  During this cooling off period, 
on March 22, 2003, the Individual’s spouse contacted local law enforcement authorities to 
express her concern that the Individual might return to their residence in violation of the court’s 
orders.  
 
On April 1, 2003, the Individual was arrested for Driving Under the Influence of Alcohol (DUI).  
The Individual was also charged with Resisting or Obstructing Officers after attempting to flee 
the arresting officers on foot.  The Individual admitted that he had consumed about ten beers 
prior to this incident.  As a result of this arrest, the Individual underwent a court-ordered alcohol 
evaluation.  That evaluation was conducted on May 8, 2003, by a DUI Evaluator.  The DUI 
evaluator issued a report, which appears in the record as Exhibit 4, in which she states: 
 

The [Individual] displays a propensity to alcoholism/chemical dependency as 
evidenced by a high MAST score and the DSM-IV Criteria; including several 
attempts to quit/cut down on alcohol use.  He has limited exposure to education, 
awareness of emergent problems related to continued use of alcohol.  I would 
recommend he abstain from consuming alcohol, refrain from visiting places 
where alcohol is consumed/sold.  If he is unable to abstain I would recommend a 
detoxification program; also recommend a Level II education class and attendance 
at Alcoholic Anonymous meetings for a minimum of a year.    

 
Exhibit 4 at 1.   The Court subsequently required the Individual to attend AA for three months.   
 
Criterion J. 
 
The record supports the LSO’s conclusion that the Individual habitually used alcohol to excess. 
The Individual does not contest this conclusion.  Excessive alcohol consumption often leads to 
the exercise of questionable judgment or the failure to control impulses, and can raise questions 
about an individual’s reliability and trustworthiness.  Revised Adjudicative Guidelines for 
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Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Revised 
Guidelines) Guideline G at 10.  Accordingly, DOE Hearing Officers have consistently found that 
excessive use of alcohol raises important security concerns.  See, e.g., Personnel Security 
Hearing, Case No. VSO-0079, 25 DOE & 82, 803 (affirmed by OSA, 1996); Personnel Security 
Hearing, Case No. VSO-0042, 25 DOE & 82,771 (1995) (affirmed by OSA, 1996); Personnel 
Security Hearing, Case No. VSO-0014, 25 DOE & 82,755; aff=d, Personnel Security Review, 
25 DOE & 83,002 (affirmed by OSA, 1995).  In these proceedings, it has been recognized that an 
individual=s excessive use of alcohol might impair his judgment and reliability, and his ability to 
control impulses. These factors amplify the risk that an individual will fail to safeguard classified 
matter or special nuclear material.   
 
Since the Individual agrees with the LSO’s assertion that his consumption of alcohol is 
problematic, the only issue before me under Criterion J, is whether the Individual has submitted 
sufficient evidence of rehabilitation and reformation to resolve the security concerns raised by 
his habitual use of alcohol to excess .  After considering all of the evidence in the record, I find 
that he has done so.  
 
The Revised Guidelines set forth four conditions that could mitigate security concerns arising 
from alcohol.  Among those conditions are the following:  
 

(b)  the individual acknowledges his or her alcoholism or issues of . . . alcohol 
abuse, provides evidence of actions taken to overcome this problem, and has 
established a pattern of . . . responsible use (if an alcohol abuser); 
 
(d)  the individual has successfully completed . . . counseling or rehabilitation 
along with any required aftercare, has demonstrated a clear and established 
pattern of modified consumption or abstinence in accordance with treatment 
recommendations, such as participation in meetings of Alcoholics Anonymous 
[(AA)] or a similar organization and has received a favorable prognosis by a duly 
qualified medical professional or a licensed clinical social worker who is a staff 
member of a recognized alcohol treatment program. 

 
Revised Guidelines at 11.  In this case, the Individual has acknowledged his problems with 
alcohol.  In fact, the Individual has submitted the testimony of an expert witness, the EAP 
Counselor, who has attributed the Individual’s excessive alcohol use to a medical disorder: 
alcohol abuse.  In addition, by the time of the hearing, the Individual had taken a number of 
important steps in order to address his alcohol abuse.  Specifically, the Individual has abstained 
from the use of alcohol for a period of 10 months, has been meeting regularly with his EAP 
Counselor, and has actively participated in AA.  Tr. at 37, 57-62.   
 
At the hearing, the EAP Counselor testified that he has masters degrees in Clinical Social Work 
and Marriage and Family Therapy.  Tr. at 89.  The EAP Counselor further testified that he is a 
licensed Clinical Social Worker and qualifies as a substance abuse professional under the 
Department of Transportation’s regulations.  Id. at 89-90.  The EAP Counselor has over 22 years 
experience as an EAP Counselor.  Id. at 90.  The EAP Counselor testified that he has been 
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providing counseling services to the Individual for a year.  Id. at 91-92.  The EAP Counselor 
testified that the Individual meets “the DSM criteria for alcohol abuse.”  Id. at 93.  The EAP 
Counselor reached this conclusion after administrating a series of standardized tests and 
conducting a personal assessment of the Individual.  Id.  The EAP Counselor testified that he 
recommended that the Individual undergo counseling, obtain education about his disorder and 
participate in AA.  Id. at 94.  The EAP Counselor testified that he had provided the Individual 
with counseling and education.  Id.  The EAP Counselor testified that the Individual is actively 
engaged in his treatment program and is clearly not just going through the motions.  Id.  The 
EAP Counselor testified that the Individual understands his disorder and what he needs to do in 
order to address it.  Id. at 96.  The EAP Counselor testified the Individual has a good support 
system.  Id. at 101-02.  The EAP Counselor testified that the Individual had undergone a major 
life event (the life threatening and chronically debilitating illness of his spouse) at the same time 
he was working on achieving his sobriety.  Id. at 102.  The EAP Counselor testified that the 
Individual had handled that “excruciating” situation very well, without resorting to alcohol use.  
Id. at 104.  The EAP counselor testified that the Individual’s prognosis is “Very good to 
excellent.”  Id. at 96.  The EAP Counselor further opined that he doesn’t “have any concern at 
this point that [the Individual] was going to abuse alcohol at this point.”  Id. at 105.  I found the 
EAP Counselor’s testimony to be credible and entitled to great weight.4 
 
The Individual’s AA Sponsor testified that that he has known the Individual for approximately 
one year.  Tr. at 56.  The Sponsor testified that he has been the Individual’s sponsor for four or 
five months.  Id. at 57.  The Sponsor testified that he sees the Individual at AA meetings three or 
four times a week.  Id.  The Sponsor also indicated that the Individual attends other AA meetings 
as well.  Id.  The Sponsor testified that the Individual is “doing good.”  Id. at 58.  The Sponsor 
also opined that the Individual is “on his way to a good recovery.”  Id. at 60.  The Sponsor 
testified that the Individual is serious about his AA program and is really working at it.  Id. at 61-
62.  I found the Sponsor’s testimony to be credible and entitled to great weight. 
  
The Individual convincingly testified at the hearing, that he had not consumed alcohol since July 
2007, 10 months prior to the hearing.  Tr. at 37, 43.  This testimony was supported by the 
testimony of his spouse.  Id. at 80, 82.  The Individual testified that he had originally begun 
attending AA in 2003, because of a court order resulting from his DUI arrest.  Id. at 29.  He 
attended AA for as long as he was required to, from three to six months, and stopped attending 
when it was no longer required by the court.  Id. at 29-30.  He had quit attending AA because he 
did not “notice the real benefit from AA” at that time.  Id. at 30.  The Individual testified that he 
began to attend AA meetings again in January 2008. Id. at 37.  The Individual testified that he 
began attending AA meetings because he thought it would help him obtain a security clearance.  
Id. at 37, 41-42.  The Individual testified that he attends AA meetings three times a week.  Id.         

                                                 
4  The DUI Evaluator, who examined the Individual in 2003, opined that the Individual needed to have one year of 
abstinence and AA attendance.  The DUI Evaluator was not available for examination at the Hearing and therefore 
was unable to explain the reasoning behind this opinion.  The Personnel Security Specialist, who has no formal 
training in the area of substance abuse, testified that she would like the Individual to have at least two years of 
abstinence in order to establish that he had been reformed or rehabilitated.  Tr. at 126-127.  The EAP Counselor 
testified that when an individual is diagnosed with alcohol abuse “we need at least three months of changed 
behavior,  . . . that’s a minimum . . . that’s after they have seen the light . . . after he got the vision and then made 
changes, and so I would say a minimum of six months.”  Tr. at 95-96.    
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The Individual testified that he had become committed to his sobriety in 2007, as a result of 
going through his PSI and going through the process of obtaining a new liver for his spouse.  The 
liver transplant officials made it clear that they would not provide his spouse with a donor liver if 
she continued drinking.  Id. at 31-32.  The Individual realized that alcohol was inferring with his 
ability to care for his wife and with his employment.  Id. at 33-34.  The Individual testified that 
quitting drinking had allowed him to get his life in order and to attend to the demands of caring 
for his wife and the insurance issues that resulted from his spouse’s liver transplant.  Id. at 35-36.   
The Individual testified that he used to rely upon alcohol to cope with stress, but now uses more 
appropriate and effective coping strategies.  Id. at 40.   The Individual testified that he plans to 
permanently abstain from using alcohol.  Id. at 46.  
 
After carefully weighing all of the evidence in the record, I am convinced that the Individual 
recognizes that he suffers from alcohol abuse, is fully committed to his recovery and has 
provided sufficient evidence of reformation and rehabilitation.  Accordingly, I am convinced that 
the risk that the Individual will return to alcohol use is acceptably low.  The Individual has 
shown that he has been alcohol-free for more than 10 months.  He has obtained counseling for 
his alcohol abuse and has joined and is actively participating in AA.  He is committed to sobriety 
in order to care for his wife, who has recently received a liver transplant and who is recovering 
from complications arising from that transplant.  I therefore conclude that the Individual has 
resolved the security concerns regarding his excessive use of alcohol.   
 
Criterion L 
 
The Statement of Charges notes that the Individual has been arrested on at least three occasions.  
On at least two of these occasions, the Individual had failed to cooperate with the arresting 
officers.  This pattern of three arrests dating from October 22, 1994, though April 1, 2003, raises 
significant security concerns under Criterion L.5  “Criminal activity creates doubt about a 
person’s judgment, reliability and trustworthiness. By its very nature, it calls into question a 
person’s ability or willingness to comply with laws, rules and regulations.”  Revised Guidelines 
at 14. 
 
Two of these arrests, the March 16, 2003, arrest for domestic battery and the April 1, 2003, arrest 
for DUI, occurred within weeks of each other and involved alcohol.  It is clear from the record, 
that the Individual’s alcohol abuse was an important casual factor in the circumstances which 
lead to those arrests.  Since I have concluded above that the Individual no longer uses alcohol 
and is reformed and rehabilitated from his excessive alcohol use, I am of the opinion that the 
Individual has mitigated the security concerns raised by these arrests.   
 

                                                 
5  The Statement of Charges also cites two other incidents which it claims compound the security concerns about the 
Individual.  Specifically, the Individual’s spouse’s contacting police with her concerns that the Individual might 
return to their home against court orders and the incident in which an informant told police that the Individual had 
thrown his daughter against a wall.  However, there is no evidence in the record suggesting that the Individual ever 
actually returned, or intended to return to his residence as feared by his spouse.  The Individual’s daughter testified 
that the informant’s allegations that the Individual had thrown her into a wall were inaccurate.  Tr. at 67, 75-77.  For 
these reasons, I conclude that the Individual has mitigated the concerns associated with these two incidents.    
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The third arrest, for deer poaching on October 22, 1994, didn’t involve alcohol and, unlike the 
other two arrests, involved an element of dishonesty.  However, that arrest, which involved a 
relatively minor offense, occurred over 13 years ago.  I thereby find that the passage of time and 
rather minor nature of the transgression mitigate the security concerns raised by the Individual’s 
involvement in the 1994 deer poaching incident.      
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criteria J and L.  Therefore, the Individual has demonstrated that granting him a 
security clearance would not endanger the common defense and would be clearly consistent with 
the national interest.  Accordingly, I find that the Individual’s access authorization should be 
restored.  The DOE may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 20, 2008 
 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
September 30, 2008 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
 
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 5, 2008 
 
Case Number:   TSO-0611 
 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1

 A DOE 
Local Security Office (LSO) suspended the individual’s access authorization pursuant to the 
provisions of Part 710. In this Decision, I will consider whether, on the basis of the testimony 
and other evidence in the record of this proceeding, the individual’s access authorization should 
be restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the DOE should not restore the individual’s access 
authorization at this time. 
 
I. Background 
 
On July 26, 2006, the individual, a DOE subcontractor employee, completed a Questionnaire for 
National Security Positions (QNSP) in which he reported, among other things, that he had 
obtained a foreign passport in September 2001, while holding a DOE security clearance.  The 
LSO conducted a PSI with the individual on October 3, 2007.  Exhibit 3.  The LSO ultimately 
determined that the derogatory information concerning the individual created a substantial doubt 
about his eligibility for an access authorization, and that the doubt could not be resolved in a 
manner favorable to him.  Accordingly, the LSO proceeded to obtain authority to initiate an 
administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the DOE characterized this information as indicating that the 
individual has engaged in unusual conduct or is subject to circumstances which tend to show that 
he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the 
best interests of the national security.  Exhibit 1 (citing 10 C.F.R. § 710.8(l) (Criterion L)). 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on April 4, 2008. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, a DOE Personnel Security Specialist (PSS), the site manager for the DOE 
subcontractor who employs the individual, and five former co-workers of the individual. The 
DOE Counsel submitted ten exhibits prior to the hearing, and counsel for the individual 
presented three exhibits. 
 
II.   The Notification Letter and the Security Concerns at Issue 
 
As the bases for security concerns under Criterion L, the Notification Letter alleges the 
following: 
 

(1)  The individual holds dual citizenship with the United States and a foreign 
country (hereinafter “the foreign country”). 
 
(2) The individual has never sent documentation to the foreign government to 
renounce his citizenship with the foreign country and does not intend to do so in 
the future. 
 
(3) The individual exercised foreign citizenship rights while holding a 
security clearance when he obtained a foreign passport as a matter of 
convenience. 
 
(4)  The individual admitted that he was told in the past that he should not 
obtain a foreign passport. 
 
(5)  The individual obtained a foreign passport without checking with anyone 
at his employer or the DOE. 
 
(6)  The individual uses his foreign passport two to three times per year while 
traveling to the foreign country and intends to continue to use the passport in the 
future. 
 
(7)  The individual maintains close personal ties to the foreign country, 
including his mother, two cousins, and the son of one of his cousins. 
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(8)  The individual has substantial financial interest in the foreign country, 
including a house and a vehicle. 
 
(9) The individual admitted that he might reside in the foreign country in the 
future.  

 
Exhibit 1. 
 
I find that certain of the information set forth above could raise concerns regarding the 
individual’s eligibility for access authorization under Criterion L.  Guideline C of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information states 
that “[w]hen an individual acts in such a way as to indicate a preference for a foreign country 
over the United States, then he or she may be prone to provide information or make decisions 
that are harmful to the interests of the United States.”  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 2005, by 
the Assistant to the President for National Security Affairs, The White House (Adjudicative 
Guidelines).  Specifically, under Guideline C, the “possession of a current foreign passport” is 
listed as an example of an “exercise of any right, privilege or obligation of foreign citizenship 
after becoming a U.S. citizen” that “could raise a security concern and may be 
disqualifying . . . .”  Adjudicative Guidelines at Guideline C(10)(a)(1). 
 
III.   Findings of Fact  
 
The relevant facts in this case are not in dispute.  The individual was born in a foreign country.  
Exhibit 4 at 1.  After becoming a naturalized American citizen, he began working for a DOE 
facility in August of 1972 and continued working for the facility until July 2001, though in the 
last two years of his employment he was on assignment in the foreign country working for the 
U.S. military under the Interdepartmental Personnel Act.  Id. at 5; Hearing Transcript 
[hereinafter Tr.] at 90.  The individual then retired briefly before accepting employment with a 
DOE subcontractor in November 2001.  Exhibit 4 at 6-8.  In September 2001, the individual 
obtained a foreign passport, while he still held a DOE security clearance.2 
 
On his 2006 QNSP, the individual responded “Yes” to the question, “In the last 7 years, have 
you had an active passport that was issued by a foreign government?”  Id. at 16.  He provided the 
date he obtained the passport and other details, including the following additional comments:  “I 
travel to the [foreign country] on a regular basis to visit my mother in [the foreign country], other 
relatives, colleagues at the [U.S. military] office in [the capital of the foreign country], and also 
in [another city in the foreign country]. The dual passport is extremely useful during this period 
of high frequency visits.”  Id. 

                                                 
 2 On his 2006 QNSP, the individual stated that, “[s]ubsequent to my retirement from the [DOE facility], I 
retained an affiliate, non-recompensed, position with [the DOE facility], to assure a smooth transition from full 
employment.”  Id. at 8. 
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Another item on the QNSP stated, “If you are (or were) a dual citizen of the United States and 
another country, provide the name of that country.”  The individual listed the foreign country in 
response to this item, explaining in his 2007 PSI that “I thought I better put down as dual, 
because if I've got a passport, I suppose theoretically I have, I, I don't really know what dual 
citizenship means to be frank, you know. And that's why I, that's why it got marked as dual, . . .”  
Exhibit 3 at 50. 
 
When asked at the PSI whether he had ever formally renounced his foreign citizenship, the 
individual responded, “I formally renounced my [foreign] citizenship when I became an 
American citizen. So a -- as part of the, uh, the process that you, you go through when you 
become a [naturalized] citizen, you swear allegiance to the United States and you renounce all 
other, all other, uh, allegiances.”  Exhibit 3 at 47.  The PSS then asked if the individual ever 
“sent any kind of documentation to the [foreign] Government or anything of that sort?”  Id.  The 
individual responded, “No, no. I applied for a passport, got a passport, that's it.”  Id.  When asked 
whether he intended to “formally renounce” his foreign citizenship by “sending any kind of 
documentation,” the individual stated, “Uh, no, no, I mean, I can't see any reason to do 
that. . . . My, my plan is to stay in the U.S. and, . . . it'd be crazy to move anyplace else, . . .”  Id. 
at 48. 
 
At the PSI, the PSS asked the individual why he had never previously obtained a foreign 
passport.  Id. at 20.  The individual stated that, “as I remembered . . . during the Cold 
War, . . . you couldn't have a [foreign] passport.”  Id. at 21.  Asked whether he “check[ed] with” 
his employer or the DOE prior to obtaining the passport, the individual responded that “didn't 
check with DOE. I figured it would come up the next time I went through a security clearance.”  
Id.3 
 
The individual explained at the PSI that he bought a “ground floor bungalow” in the foreign 
country for his 95-year-old mother, stating that he was concerned for her safety because she had 
to climb “four flights of stairs” at the apartment where she previously lived.  Id. at 10-11.  He 
also owns “an old BMW” that is parked at his mother’s house.  Id. at 12.  He further stated that 
he has relatives in the foreign country, including two cousins, but that “I have more ties over 
here. I have cousins. . . .  [M]y closest cousins are, are now resident in the U.S., so, so most of 
our family's here around this part.”  Id. at 31. 
 
Asked whether he intended to return to foreign country “to help with your mother,” the 
individual stated he would “if there was a real need for that. I'm an only child and I don't have 
any brothers or sisters there . . . .  [I]f it got to that kind of point, you know, and my mother was, 
you know, in her last, uh, leg . . . you know, I'd obviously go back for a period of time . . . .”  Id. 
at 30.  Regarding his future intentions, he stated that the American city where he currently 
resides “is gonna be my home base, . . .”  Id.  Finally, asked about his “intentions for the passport 

                                                 
 3 The DOE has not alleged that the individual was required to seek the approval of DOE before he obtained 
a foreign passport. 
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in the future,” the individual stated that as  “long as I'm going back and forth and as long as it's 
not causing me any problems, I'll, I'll continue to use it.”  Id. at 23. 
 
IV.        Hearing Testimony4 
 
  A.    The Personnel Security Specialist 
 
The PSS testified that the security concern in this case  
 

is that a person needs to be of unquestioned allegiance to the United States, of 
course. And any time an individual acts in a way that could indicate a preference 
towards a foreign country, then they may be prone to provide information or make 
decisions that are harmful or contrary to the best interest of the United States. 

 
Id. at 17.  The PSS referenced the portion of the Adjudicative Guidelines cited in Section II 
above, noting that the individual holds a current foreign passport.  “[T]hat is a concern. Of 
course, in making any determination we use these guidelines, we use the concerns, and we also 
use the mitigating factors that are listed in there. . . .  [B]ut in [the individual’s] case, he didn't 
meet any of these mitigating factors.”  Id. at 24.  The PSS allowed that, “if there are some 
commonsense factors, that would play a part in it, and whether those commonsense factors 
would override the concern. But in this case [none] of the factors was felt did . . . override the 
concern.”  Id. at 27. 
 
  B.    DOE Subcontractor Site Manager 
 
The site manager for the DOE subcontractor who employs the individual has known the 
individual since the 1970s, both of them having been involved in the same field at different DOE 
facilities.  Tr. at 38.  After the individual retired, the site manager hired him to do “part-time 
work, technical work,” which he did “until about a year or so back.”  Id. 
 
This site manager testified that he “can attest pretty much to [the individual’s] loyalty to this 
country and the work that he's done and the dedication he's had to our particular security 
programs that we both have been involved in. I mean, that's -- there is no doubt in that regards.”  

                                                 
 4 In addition to hearing testimony, the individual provided two letters for the record.  One letter, written in 
1994 by a United States Senator to the Director of the DOE facility, gave “particular thanks . . . to [the individual,] 
who has worked so hard over the past several months to develop” a plan with respect to the stabilization of certain 
foreign countries.  Exhibit 2 at 5.  The second letter, written on April 18, 2008, by the Director of the DOE facility 
from 1986 to 1997, states that the author has known the individual for nearly 30 years, and that “[d]uring all of my 
interactions with [the individual], I have found him to be an extraordinarily talented and productive member of the 
[the DOE facility].”  Exhibit B.  He worked with the individual “on purely technical matters . . . and on extremely 
delicate political matters . . . .” Id.  Finally, the letter states that the individual “has always conducted himself 
professionally and has been driven by service to the United States. His contributions to U.S. national security during 
his time of service at the [DOE facility] have been exceptional. I have complete faith in his loyalty and dedication to 
the United States.”  Id. 
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Id. at 39.  He added that he knows the individual’s “sentiments about this country and what we 
do.”  Id.  He stated that the individual “[a]bsolutely” considers himself a U.S. citizen rather than 
a [foreign] citizen.”  The individual, he stated, is “pretty darn close to 100 percent American. 
That's his politics. That's what he believes in, and he's proud of that.”  Id. at 40. 
 
Asked whether the individual has “ever done anything in his life that would indicate that he 
would damage American interest whatsoever,” the witness replied,  
 

Absolutely not, to my knowledge. Everything I've ever seen him do has been 100 
percent dedicated to improving our state and the [DOE mission]. And he's done 
some great work, by the way. You know, some of the things that are in your 
stockpile today are attributed to what he did, so you're not dealing with just any 
old citizen here. 

 
Id. at 40.  According to the witness, the individual is “pretty well-versed in what we can share 
with the [foreign country] and what we can’t.”  Id. at 41.  While acknowledging that the 
individual could make a mistake, the site manager stated, “I can tell you he won’t be sharing” 
such information.  Id. 
 
The witness further testified that the individual had not done anything that would indicate his 
preference for a foreign country over the United States.  Id. at 46.  “Obviously he goes back to 
[the foreign country] for family reasons, but this is where he lives. This is his country. This is 
where his allegiance is.”  Id.  The witness stated that he could not interpret the fact the individual 
obtained a foreign passport as indicating a preference for the foreign country over the United 
States. 
 

I know his rationale for why he did that. It's to make sure he could have access to 
get to his mother if he needed to in the event that for some reason his American 
passport wouldn't work, maybe they put something -- something goes out that 
Americans can't go to [the foreign country]. So he wanted to be able to get around 
that if he could. 

 
Id. at 47.  
 
  C.  Co-Worker #1 
 
The first co-worker of the individual to testify at the hearing was hired by the individual to work 
at the DOE facility in 1979, has known him since, and worked with the individual during the 
remainder of the individual’s tenure at the DOE facility.  Asked whether he has “ever seen [the 
individual] be preferential to the [foreign country] vis-à-vis the United States,” the co-worker 
stated that he had “seen the opposite.”  Id. at 49.  The co-worker recalled that “not that long ago” 
the individual was dating a woman from the foreign country, and “we were debating politics, in 
which [the individual] became very upset with this lady for her analysis of the U.S. political 
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system. And actually showed -- the debate was more his favoritism for the U.S. political system. 
So I kind of equate that to just the opposite as far as allegiance.”  Id. at 50. 
 
The co-worker testified that, to his knowledge, the individual has never done anything that would 
indicate a preference for the foreign country over the United States.  Id.  The co-worked stated 
that he did not know if the individual could be considered “a hundred percent” American 
“because his mother still resides in [the foreign country]. So naturally he has ties to [the foreign 
country] with his mother. . . .  I have never questioned [the individual’s] allegiance to the United 
States, but I know his family ties to [the foreign country] are more immediate than my family ties 
and genesis.”  Id. at 51.  Asked whether he was aware that the individual’s use of his foreign 
passport was “solely for convenience,” the co-worker responded that the individual “has 
indicated to me . . . his concerns and his mother's age. His mother is quite old, and, you know, I 
know he is concerned.”  Id.  He is aware of no other reason that the individual would want a 
foreign passport.  Id. 
 
  D.  Co-Worker #2 
 
The second co-worker to testify stated that he has known the individual on a work and personal 
basis since he came to work at the DOE facility in 1976.  Id. at 53, 54.  Asked what information 
he could provide that would pertain to his allegiance to the United States or whether he would 
give preference to the foreign country, the co-worker stated that the individual has “completely 
been dedicated to the [mission of the DOE facility]. I know since the time that I came here in 
1976 that he's been involved with the -- either directly or indirectly with the [DOE facility’s 
mission].”  Id. at 54.  The co-worker added that the individual’s “allegiance is with the [DOE 
facility’s mission], with whatever this country's efforts are in that realm.”  Id. at 55. 
 
The co-worker testified that he knows the individual wants to continue living in the United States 
and “wants to make this his home.”  Id.  He stated that he has never seen the individual take any 
action that would give him an indication that he prefers the foreign country over the United 
States.  Id.  Regarding any indication of a preference for the United States over the foreign 
country, the co-worker testified that 
 

both his daughter and son live here. As far as I know, most of his relatives other 
than his mother live in the states, so he's connected familywise here. You know, 
after thirty-plus years at the [DOE facility], and having been here so long, it 
would seem to me it would be -- I think this is his home, by all indications. 

 
Id. at 56.  Finally, the co-worker stated that “the only giveaway” that the individual is anything 
other than American is his accent.  Id. 
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  E.  Co-Worker #3 
 
The third co-worker to testify has known the individual “for almost thirty years that I worked at 
the [DOE facility], and then for about ten years before we parted ways we worked together in the 
same group.”  Id. at 57.  The co-worker has never seen the individual in a situation in which he 
would seem to be indicating a preference for the foreign country over the United States.  Id. at 
59.  The co-worker has, in his “past interactions with him over the years that I've known him, 
especially during the years that I worked closely with him in [a sensitive foreign] program, never 
seen anything that would suggest to me that he's anything but totally loyal to the United States.”  
Id. at 60.  He stated that he could not conceive of any reason to think the individual is anything 
other than an American citizen.  Id. at 59.  “The accent is a dead giveaway though.”  Id. 
 
Asked whether he was aware of any reason, “other than convenience,” for the individual to have 
a foreign passport, the co-worker replied, “Absolutely nothing. He told me the situation with his 
mother. And having dealt with an aging mother myself -- in fact, I imported her [here] to solve 
the problem. I know what kind of a problem that can be.”  Id. at 62.  The individual “suggested 
that there was some kind of a problem in terms of multiple entries when he had to go over there 
and deal with a family situation, but I didn't understand what the details of it were.”  Id.  
 
  F.  Co-Worker #4 
 
The fourth co-worker to testify stated that he had worked with the individual during the 
individual’s entire tenure at the DOE facility, beginning in 1972.  Id. at 64.  He testified that he 
has never seen the individual demonstrate any preference for the foreign country over the United 
States or acted in any way other than as a U.S. citizen would.  Id. at 65, 66.  Neither had the co-
worker seen the individual do anything affirmative that would indicate his allegiance to the 
United States, “but then, . . . I can't imagine a situation coming in all of our associations that 
would have been an issue.”  Id. at 66.  Asked whether he knows of any reason that the DOE 
would consider the individual a security risk, the co-worker replied, “No, I don't. I truly don't.”  
Id. at 66. 
 
The co-worker testified that, if the individual had asked him before getting a foreign passport, 
 

I would have probably told him, I don't think you ought to do that. 
Because . . . the U.S. does not recognize, so far as I know, joint citizenships. . . .  
My father was a U.S. citizen, naturalized, from Sweden, and that's the only reason 
-- I had heard it someplace before, that you can't have joint citizenship if you're a 
U.S. citizen. Is that true? 

 
Id. at 69-70.  Based on what he knows about the individual’s reasons for getting the passport, the 
co-worker did not think it could be seen as an indication of a preference for the [foreign country] 
over the United States.  Id. at 70-71.  “In this case, no. That would be my own -- that's my own 
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opinion.”  Id. at 71.  Finally, the co-worker testified that he “[a]bsolutely” thinks the individual’s 
career working for the DOE facility speaks in support of his allegiance to the United States.  Id. 
 
  G.  Co-Worker #5 
 
The fifth co-worker to testify was hired by the individual in 1985 and worked for the individual 
until he left the DOE facility, and has since worked with the individual as a contractor.  Id. at 81.  
The co-worker stated that he has “never seen any indication whatsoever that he would have a 
preference for the [foreign country].”  Id. at 83.  Asked if there was any reason he could think of 
that the individual’s having obtained a foreign passport should be viewed as an indication of his 
preference for the foreign country over the United States, the co-worker responded,  
 

Absolutely not. And my comment upon that is if this man was going to do 
something contrary to this country, he would have done it a long bloody time ago, 
okay? And I am personally baffled why . . . you know, with his career and with 
his record of what he's done for the defense of this country, why all of a sudden 
this has triggered a pulling of his clearance. I mean, from a purely commonsense 
perspective it just doesn't make sense to me. I'm sorry, but it doesn't. I can 
understand what you're saying about why this might trigger a concern, this or that, 
but I guess from my perspective, . . .  I just don't fully understand it. He's 
dedicated his career to helping defend this country . . . , and -- I mean, that's just 
me.  I don't always understand bureaucracy by any stretch of the imagination, but 
I don't know why this would trigger a pulling of his clearance. 

 
  . . . . 
 

I mean, for all the years I've worked for him and with him, it's been all about [the 
DOE mission]. I mean, he's done nothing but good to support our [mission] in this 
country, either with process development or fixing problems when they came up, 
just a wide variety of things right on down the line. This country has benefited 
from this man . . . , no doubt about it, to the hiring of people, and you can just go 
through a whole litany maintaining confidence in his capabilities. He's done a lot 
of good relative to where we are today. 

 
Id. at 85-86. 
 
  H.  The Individual 
 
The individual testified that, in his travels to and from the foreign working for the U.S. military 
from 1999 to 2001, he “got to be known by the passport authorities [in the foreign country], . . .  
[M]y American passport showed I was born in [the foreign country]. And they were half kidding 
with me saying, ‘You ought to get yourself a real passport and you won't have to go through 
this,’ you know.”  Id. at 12.  He testified that he would visit the American embassy on a regular 
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basis, “I asked some of the embassy personnel, I said, ‘You know, can anybody use two 
passports going in and out here?’  And they said, ‘Oh, yeah, we do, you know, the ones that were 
[residents of the foreign country],’ and they had gotten passports somewhere.”  Id. 
 
He stated that “authorities had told me that the [foreign country] around the 2000 time frame, 
had put a piece of legislation through to tighten up immigration basically, . . .”  Id. at 12-13.  As 
an example of the trend toward tighter immigration controls, the individual submitted a copy of a 
2007 proposal of the government of the foreign country “to strengthen visitor visas,” including 
“reducing the length of time a tourist can stay in the [foreign country] from six to three 
months; . . .”  Exhibit C.  “Of course, I didn't know what the extent of the changes would be at 
that time. But I was told that things would be getting more difficult to go in and out of the 
country on a regular basis, which I needed to do because of my family situation, . . .”  Tr. at 13.  
Finding that “border transit type of activities are being tightened up significantly, . . . my concern 
is that, you know, I have to be there for my mother. I'm an only child, I don't have any brothers 
or sisters. All of her brothers and sisters are now passed on. She's 96 years old.”  Id. at 14. 
 
The individual testified that, had he been working at the DOE facility when he obtained his 
foreign passport in 2001, he “would have contacted our local security office. I just would have 
just gone in and said, hey, look, you know, I'm concerned about this, can we do something about 
this? And I would have requested a waiver through the normal channels.”  Id. at 35.  However, “I 
was working in a different environment. I was no longer in that cold war . . . type thing where I 
wouldn't even have thought of doing this type thing.”  Id. at 35-36.  The individual also noted 
that on “many occasions, particularly on the latter part of my career, [my foreign background], 
okay, the fact that I was born over there and so on, was used by the Department of Energy and by 
the [DOE facility] in much of our international work or liaison and so on. . . .  And that was 
considered to be a plus and was emphasized.”  Id. at 34-35.  The individual cited this fact as one 
of the reasons why, when he obtained the passport, “I just did not attach the seriousness to it.”  
Id. at 35.  The individual admitted that he “made a mistake. I should have contacted security 
back here. I should have gone through the channels and all the rest of it, but it was just the 
environment I was in at the time.”  Id. at 36. 
 
When asked what he would have done had he been told at the time that he could not get a foreign 
passport and keep his clearance, the individual responded that he “wouldn't have given up my 
clearance, because I was still working at the [DOE facility] and the stuff I was doing was 
important.”  Id. at 92.  By contrast, 
 

Right now . . . the only reason I had applied for the extension [of the clearance] 
was to go back and provide whatever assistance I could in terms of archiving . . . 
data from the programs. So if I balance -- you know, and I don't even know if the 
funds are available from the [DOE facility] these days to even warrant me going 
back to work at [the DOE facility]. But what I did want to do, and why I called for 
this hearing, was to clear my name. Because I have what I think is a fairly 
distinguished career in the service of U.S. national security, and the idea that I 
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would be turned down for a clearance and be forced to carry a -- well, I don't even 
carry the badge because it's stamped [“Cannot be escorted”] -- I cannot be 
escorted here in [the DOE facility] after all these years of service. It just seems to 
me to be a little ridiculous, and that's why I've called for the hearing. I basically 
want to clear my name. 

 
Id. at 15-16. 
 
The individual stated that his “main concern in this hearing is that I've always considered myself 
a . . . national security asset, and all of a sudden I'm being accused of being a liability. And I 
don't want to finish a 30-year career of accomplishments with this stain on my character right at 
the end.”  Id. at 93. 
 

I would give up the clearance without any stain on my character to get the 
passport, because the passport is the thing that I feel like I really need. And I 
know it's not a threat. . . .  [I]f you say I can't hold a clearance, then, okay, then 
let's admit that I really need the passport and you don't really need me. 

 
Id. at 94.5 
 
V. Hearing Officer Evaluation of Evidence 
 
As stated above, the underlying security concern in this case is that, “[w]hen an individual acts in 
such a way as to indicate a preference for a foreign country over the United States, then he or she 
may be prone to provide information or make decisions that are harmful to the interests of the 
United States.”  Adjudicative Guidelines at Guideline C(9).  Pertinent to the question of whether 
the individual’s actions indicate a preference for the foreign country over the United States, there 
is ample evidence of the individual’s allegiance to the United States, both from the documents 
and testimony described above, and from his nearly 30 years of service to the DOE facility and 
his two years of service to the U.S. military.   
 
There remain, however, two undisputed facts which ultimately dictate my decision in this case.  
First, the individual possesses a foreign passport.  As I note above, the Adjudicative Guidelines 
list the “possession of a current foreign passport” as an example of an “exercise of any right, 
privilege or obligation of foreign citizenship after becoming a U.S. citizen” that “could raise a 
security concern and may be disqualifying . . . .”  Id. at Guideline C(10)(a)(1).  Moreover, the 
Adjudicative Guidelines provide two specific conditions that could mitigate the concern raised 
by the possession of a foreign passport: 
 

(d) use of a foreign passport is approved by the cognizant security authority; 
 

                                                 
 5 The Part 710 regulations provide that “[p]ossible impact of the loss of the individual's access 
authorization upon the DOE program shall not be considered by the Hearing Officer.”  10 C.F.R. § 710.27(b). 
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(e) the passport has been destroyed, surrendered to the cognizant security 
authority, or otherwise invalidated; 

 
Adjudicative Guidelines at Guideline C(11)(d), (e).  There is no dispute that neither of these two 
conditions have been met in the present case.  Under such circumstances, and regardless of any 
other circumstances that may be present, I cannot find that a person in possession of a current 
foreign passport can also hold a security clearance. 
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises a security concern under Criterion L.  I have also found that 
the individual has not brought forth the evidence required to sufficiently mitigate the security 
concerns advanced by the LSO.  Accordingly, I have determined that the individual’s access 
authorization should not be restored at this time. The parties may seek review of this Decision by 
an Appeal Panel under the regulations set forth at10 C.F.R. § 710.28. 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 30, 2008 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  February 5, 2008 
 
Case Number:  TSO-0615 
 
This Decision concerns the eligibility of XXXXXX XXXXXXXX (“the Individual”) for 
continued access authorization.  This Decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be restored.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a Notification Letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.1  See Notification Letter, February 11, 2008. 
 
The Notification Letter cites the Individual’s gambling problem as a security concern under 
Criteria H and L of the Part 710 regulations.2  Specifically, the Letter cites various debts the 
Individual incurred due to his excessive gambling, including credit card debt, loans on his 401(k) 
plan, and other past due bills.  The Letter states that the Individual lost as much as $100,000 
between the period “summer 2006 to July 2007” due to his gambling.  According to the Letter, 
the Individual was also reprimanded and suspended from work for using his corporate credit card 
for gambling purposes.  Finally, the letter refers to the Individual’s hospitalization in July 2007 
to seek help after contemplating suicide.   

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
2 Criterion H pertains to information that a person has “an illness or mental condition of a nature which, in the 
opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist causes, or may 
cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).   Criterion L concerns refer to conduct 
tending to show that the Individual is “not honest, reliable, or trustworthy, or which furnishes reason to believe that 
the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act 
contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
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As a result of his gambling problem and subsequent hospitalization, the Individual was referred 
to a DOE consultant-psychiatrist (“the psychiatrist”) for an evaluation.  Following the October 
2007 evaluation, the psychiatrist diagnosed the Individual with a Pathological Gambling 
Disorder.3  DOE Ex. 12.  According to the psychiatrist, this disorder “has been a cause of 
significant defect in judgment or reliability in the past, and is likely to do so in the future.”  Id.      
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, February 29, 2008.  At the hearing, the Individual presented his own 
testimony as well as the testimony of his co-worker, his supervisor, and a DOE site psychologist.  
The DOE counsel presented the testimony of the psychiatrist.   
 

II. HEARING TESTIMONY 
 
A. The Individual 
 
The Individual testified regarding his past gambling habits and his rehabilitation from his 
gambling problem.  He stated that he stopped gambling in early July 2007.  Transcript (“Tr.”) at 
13.  Prior to that time, he stated that he was “out of control.”  Id. According to the Individual, 
gambling was “a total escape” and it did not matter if he won or lost.  Tr. at 13-14.  He lost 
approximately $60,000 while gambling between 2006 and 2007.  Tr. at 13.  In addition, he took 
$5,000 loans on his 401(k) savings account on two separate occasions to help finance his 
gambling habit.  Tr. at 21.  He also used his corporate credit card to obtain a $1,000 cash 
advance to gamble.  Id.     
 
The Individual believed that depression played a large role in his gambling.  Tr. at 15.  He was 
first diagnosed with depression in 1988.  Id.  The Individual stated that he intended to commit 
suicide in July 2007 with several weeks’ worth of sleeping pills which he had saved.  Tr. at 24.  
However, he approached his supervisor to tell him he was resigning but ended up telling his 
supervisor that he planned to commit suicide.  Tr. at 24.  The Individual added, “even though I 
knew I was pretty sick at the time, I didn’t want to die … I knew that if I told him, something 
would happen and I would get help.”  Tr. at 47.  The Individual uses medication and therapy to 
handle his depression.  He was on anti-depressant medication at the time he considered suicide, 
but the dosage was ineffective.  Since that time, the dosage on his anti-depressant medication has 
been doubled and “it makes a big difference.”  Tr. at 24.   
 
After telling his supervisor of his plans to commit suicide, the Individual voluntarily checked 
himself into a hospital for six days.  Tr. at 9-10.  Following his release from the hospital, the 
Individual began an eight-week intensive outpatient program (IOP) in order to address his 
gambling addiction.  Tr. at 10. The IOP consisted of twelve hours of therapy a week for eight 
weeks.  Tr. at 25.  Following the IOP, the Individual attended aftercare therapy sessions for 
seven weeks.  Id.  The Individual discussed his experience with the IOP and aftercare.  He stated:  

                                                 
3 The psychiatrist noted that the Individual also meets the criteria for “Major Depression, Recurrent – Currently in 
Full Remission.”  DOE Ex. 12.  The psychiatrist determined that the Individual’s Major Depression disorder is not a 
cause of significant defect in judgment or reliability, but does worsen the prognosis for his Pathological Gambling 
Disorder.  Id. 
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I learned more about myself during this period than any other time in my life.  I 
learned coping skills and many other things to help live my life with depression 
and not to use addictions of one kind or another to escape reality.  This program 
saved my life.   

 
Tr. at 10.   During the IOP, the Individual learned “more about coping skills and triggers, things 
that would set [him] off to gamble or other destructive behaviors, and [he] learned what caused 
them.”  Tr. at 16.   
 
The Individual stated that this period of abstinence from gambling is the first time he has made a 
conscious effort to quit.  Tr. at 14.  He attended Gamblers Anonymous (GA) meetings in the 
past, mostly due to pressure from his former wife.  Id.  He stated, “I knew I had a problem, but I 
didn’t want to face it in the past.”  Id.  He stated that this time is different because he had never 
gotten to the point of contemplating suicide in the past.  He stated, “it was an eye-opener … I 
just know that if I ever gamble again or if I get that way again, it will be life-threatening and I 
don’t want to go there ever again.”  Tr. at 30.  
 
The Individual currently attends GA meetings about once a week.  Tr. at 17.  He stated that his 
meeting is a small group of regulars that generally has a low relapse rate.  Tr. at 43.  He currently 
does not have a sponsor, but there are individuals he could approach and he has considered doing 
so.  Tr. at 38-39.  In addition to his GA meetings, the Individual stated that he has a good support 
system.  He has a phone list of individuals from GA and his aftercare program that he can call if 
he needs to talk to someone.  Tr. at 26.  He also has “a good network of old friends” who are 
aware of his gambling problem.  Id.  His co-workers are all aware of his history as well.  Id.  In 
addition, he has a new girlfriend whom he sees regularly.  Id.  Finally, he has “an old high school 
friend” who knows all of his history and they talk everyday and “it helps a lot.”  Id.   
 
The Individual stated that he intends to never gamble again, regardless of whether his security 
clearance is restored.  He stated, “my life is more important than my clearance.”  Tr. at 44.  The 
Individual stated that he realized that he “can never gamble again for anything, on anything, 
about anything … I realize that if I do start gambling again it’s going to cost me my life.”  Tr. at 
23.  The Individual stated that he no longer even participates in football pools with co-workers.  
Tr. at 19  He added that he is in a golf league where all of the players contribute one dollar to the 
pot and the winner for the day wins the pot.  The Individual no longer contributes money into 
that pot and, if he wins the game on a particular day, he does not take the winnings because that 
would be gambling.  Tr. at 23. 
 
The Individual states that although he still experiences some of the same feelings that used to 
drive him to gamble, he no longer experiences the urge to gamble.  Tr. at 45-46.  He stated that 
sometimes simply recognizing that a particular feeling or event is a trigger for him is enough to 
let him handle the situation.  Id.  The Individual could not think of anything that would drive him 
to gamble.  Tr. at 46.  For example, he stated that he experienced a recent “rocky” period with 
his girlfriend, but he handled it by calling friends and talking about the problem; he “didn’t 
internalize it.”  Tr. at 48.   
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The Individual stated that he is current on his routine financial obligations but still has residual 
credit card debt from his gambling.  Tr. at 30-31.  He paid off one of the $5,000 loans on his 
401(k) and the other will be “paid off this year.”  Id.  He approximates his total remaining debt at 
about $30,000.  Id.  He stated that much of the money he lost was from an inheritance left to him 
by his deceased sister.  Tr. at 32.  Regarding the use of his corporate credit card, the Individual 
stated that he informed his supervisor that he had improperly used the card.  He was reprimanded 
for it and has paid back the amount he borrowed.  Tr. at 21.    
 
B. The Individual’s Supervisor 
 
The Individual’s supervisor has known the Individual since he was hired in 2001.  Tr. at 80.  He 
sees the Individual every day at work and has interacted with him outside of work on occasion.  
Tr. at 81.  The supervisor stated that the Individual’s gambling never impacted his work.  Tr. at 
82, 84.  He described the Individual as “very competent” and “reliable at work.”  Tr. at 83.  He 
stated that the Individual’s performance at work has been “very steady.”  Tr. at 86. 
 
The supervisor helped the Individual address his gambling problem and suicidal thoughts.  He 
stated that the Individual came to his office and told him “some very personal things about how 
he felt, he felt suicidal, he felt at wits’ end.”  Tr. at 84, 85-86.  Initially, the Individual told him 
about his improper use of his corporate card.  The Individual did not know what to do and 
decided his best option was to resign.  Tr. at 91-92.  Then they continued talking and the 
Individual told him that he felt suicidal.  Id.  The supervisor told the Individual that he would not 
let him leave the office until they figured out what they were going to do.  Tr. at 84-85.  
Following their conversation, the Individual admitted himself into a hospital.  Tr. at 85.  The 
Individual kept his supervisor informed of his progress.  Tr. at 92.   
 
According to the supervisor, the Individual felt comfortable with the treatment he received and 
believed he was responding well.  Tr. at 93.  He stated, “the individuals who were helping him 
really understood him.”  Id.  In addition, the Individual met “some of the individuals … that were 
going through treatment, as well, and he may have made some friends there that were going 
through similar difficulties and made some connections that he’s never had before.”  Id.   
 
The supervisor did not know when the Individual last gambled.  Tr. at 94.  He stated, however, 
that he knows the Individual no longer plays for money in his golf league.  Tr. at 94-95.  The 
supervisor believes it unlikely that the Individual will return to gambling.  Tr. at 95.    
 
C. The Individual’s Co-worker 
 
The Individual’s co-worker has known the Individual for four or five years, since the Individual 
joined their department.  Tr. at 52.  They also occasionally interact outside of work.  Id.  The co-
worker is aware of the Individual’s gambling problem.  Tr. at 53.  He never saw any indication 
that the Individual was gambling at work or that his gambling was interfering with his work.  Tr. 
at 54.   
 
The co-worker described the Individual as “a very dedicated worker …he always does a good 
job with what he’s doing, regardless of what his personal state is at the time.”  Tr. at 54.  For 
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example, the Individual had a significant injury which required surgery.  Prior to the surgery, the 
Individual was in pain but did not let it interfere with his work.  Tr. at 54-55.  The co-worker 
stated that he and the Individual had discussions about gambling and that he never got the 
impression that the Individual was trying to hide anything from him.  Tr. at 64.   
 
The Individual’s co-worker stated that he has seen a “vast improvement” in the Individual in the 
last year.  Tr. at 66.  The Individual “sought help with his gambling problem, professional help 
… he’s gone to therapists and psychiatrists and asked for help, because he knows he has a 
problem, and he’s really trying hard to do the right thing and deal with it.”  Id.  The co-worker 
added that he never doubted the Individual’s judgment or reliability in general, particularly with 
work-related matters.  Tr. at 69.  He added that the Individual is “brutally honest, even to his own 
detriment … he doesn’t really have anything to hide that I’ve ever seen.”  Tr. at 76.             
 
The co-worker also stated that, to his knowledge, the Individual no longer gambled.  Tr. at 75.  
The Individual attends GA meetings and has benefitted from them.  Tr. at 77.  He stated that the 
Individual has told him that he no longer feels the need to gamble.  Tr. at 78. 
 
D. The Site Psychologist  
 
The site psychologist first saw the Individual in September 2004 in connection with his 
participation in the site’s Human Reliability Program (HRP).  Tr. at 101.  At that time, he found 
that the Individual “carried a diagnosis of depression and … a history of some gambling 
problems.”  Tr. at 102.  Following the Individual’s hospitalization in July 2007, the psychologist 
began meeting with the Individual monthly.  Id.  He stated that, following the Individual’s 
hospitalization, he was removed from HRP.  He stated, “medically and psychologically, we 
recommended that he maintain his removal for – usually we like to see about six months and 
then once we reach the six-month point … I did make a recommendation to our medical director 
that he be reinstated into the HRP … with regular monthly psychological monitoring.”  Tr. at 
104-105.   
 
The psychologist discussed his assessment of the Individual’s progress.  He stated that, initially, 
he was not sure whether the Individual was “going to make it or not.”  Tr. at 106.  However, he 
“was very impressed early on with [the Individual’s] proactive stance that [he] took in terms of 
seeking assistance,” including his enrollment in the IOP, his attendance at GA meetings, and his 
“ongoing commitment to continue [his] treatment for depression.”  Tr. at 106.   The psychologist 
believed the Individual learned about his trigger behaviors and “the kinds of things that have 
contributed to the prior gambling problem.”  Tr. at 107.   
 
The psychologist stated, “my view is that [the Individual] has done an excellent job in terms of 
addressing his issues, and my view is that he’s doing quite well with respect to his recovery for 
his gambling issue, and that his depression is being well treated.”  Tr. at 102.  He described the 
Individual’s prognosis as “excellent.”  Tr. at 108.  He added:  
 

If we would have been talking last July or August, I’m not sure I would have said 
that, because I was concerned that he was going to return to this type of behavior, 
but I think he … has done very well … I think the IOP was a real turnaround for 
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him in terms of break through a lot of the patterns of denial and [avoidance] that 
he was showing before. 

 
Tr. at 108.  He added that he believed the Individual’s risk of relapse was “low.”  Tr. at 108.   
 
E. The Psychiatrist  
 
The psychiatrist stated that when he evaluated the Individual in October 2007, he found that the 
Individual’s “pathological gambling problem … caused a significant defect in his judgment and 
reliability.”  Tr. at 116.  The psychiatrist found that, in order to show rehabilitation, abstinence 
from gambling was necessary, as well as “other treatments that you can get for dealing with 
pathological gambling that basically increase the odds that you’re going to be able to not 
gamble.”  Id.  The psychiatrist did not feel that the Individual demonstrated sufficient evidence 
of rehabilitation during his evaluation.  At that point, although the psychiatrist felt that the 
Individual was in a good treatment program, the Individual had only been abstinent from 
gambling for approximately three months, which the psychiatrist felt was insufficient.  Tr. at 
121.  The psychiatrist stated that, generally, he recommends one year of abstinence from 
gambling before determining that an individual is rehabilitated.  He stated that if an individual 
can make it through one year, his prognosis for remaining abstinent from gambling increases.  
Tr. at 123. 
 
After listening to the hearing testimony, the psychiatrist did not alter his diagnosis of the 
Individual.  Tr. at 124.  However, he stated that he did alter his opinion regarding whether the 
Individual demonstrated rehabilitation.  He stated that the fact that the Individual is no longer 
gambling is very positive.  Tr. at 126.  Other positives were that the Individual is in a good 
relationship and his mood “looks better.”  Tr. at 127.  Additionally, the Individual continues to 
take his anti-depressant medication and “continues to have a normal mood on a new medication 
regiment.”  Id.  When the dosage of the Individual’s medication was doubled, the Individual “has 
a substantially better improvement in the control of his depressive disorder, and that … is what 
then makes his pathological gambling disorder more firmly in hand.”  Tr. at 128.  The 
psychiatrist also felt that the fact that the Individual continued attending GA meetings was “a big 
plus.”  Id.  Finally, he believed it was significant that the site psychologist, a clinician who 
knows the Individual well, also found the Individual’s prognosis to be excellent and his risk of 
relapse low.  Id. 
 
Based on all of these factors, the psychiatrist concluded that “at this point in time … there is 
adequate evidence of rehabilitation or reformation from his pathological gambling disorder.”  Tr. 
at 129.  He added, “I think his risk is, at this point in time, low to fall back into that disorder.”  
Id.  The psychiatrist also believed that the Individual’s defect in judgment and reliability had 
resolved itself and was “almost completely tied to the pathological gambling issue.”  Tr. at 134.  
He added, “outside of pathological gambling and how it affected him, I thought [the 
Individual’s] judgment and reliability had been good and continues to be good.”  Tr. at 135.  He 
did not believe that the Individual’s depression was, in and of itself, “severe enough to affect his 
judgment and reliability.”  Id.        
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III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. The Security Concerns – Criteria H and L 
 
Security concerns raised under Criterion H indicate that a person has “an illness or mental 
condition of a nature which, in the opinion of a board-certified psychiatrist, other licensed 
physician or a licensed clinical psychologist causes, or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h); see also Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 2005 by the 
Assistant to the President for National Security Affairs, The White House (the Adjudicative 
Guidelines), Guideline I, ¶ 27.  In this case, in invoking Criterion H, the local security office 
(LSO) relied on the psychiatrist’s determination that the Individual met the criteria for 
Pathological Gambling Disorder.     
 
Criterion L concerns pertain to conduct calling into question an individual’s honesty, reliablity, 
or trustworthiness, or which “furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l); see also the Adjudicative 
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Guidelines, Guideline E, ¶¶ 15, 16 (d), (e).  In invoking Criterion L, the LSO cited the 
Individual’s July 2007 hospitalization, his significant monetary losses and various debts incurred 
as a result of his gambling, and his misuse of his corporate credit card. 
 
The Individual did not dispute the matters giving rise to the Notification Letter.  Given the 
Individual’s well-documented gambling problem and the psychiatrist’s diagnosis, I find that the 
LSO properly invoked Criteria H and L.  The only question remaining is whether the Individual 
has presented sufficient information to adequately mitigate the security concerns.  In this case, 
because the Criteria H and L concerns are tied to the Individual’s gambling, I will address them 
together.   
 
B. Mitigating Factors 
 
The adjudicative guidelines discuss ways to mitigate security concerns.  Regarding mitigation of 
concerns raised by psychological disorders or conditions demonstrating defects in judgment or 
reliability, the guidelines cite as a mitigating condition that “the individual has voluntarily 
entered a counseling or treatment program … and the individual is currently receiving 
counseling or treatment with a favorable prognosis by a duly qualified mental health 
professional.”  Adjudicative Guidelines, Guideline I, ¶ 29(b).  Another mitigating condition may 
be a “recent opinion by a duly qualified mental health professional … that an individual’s 
previous condition is under control or in remission, and has a low probability of recurrence or 
exacerbation.”  Id., Guideline I, ¶ 29(c).  Regarding concerns raised by an individual’s conduct, 
one mitigating factor may be that “the individual has acknowledged the behavior and obtained 
counseling to change the behavior or taken other positive steps to alleviate stressors, 
circumstances, or factors that caused untrustworthy, unreliable, or other inappropriate behavior, 
and such behavior is unlikely to recur.”  Id., Guideline E, ¶ 17(d). 
 
In this case, the Individual has taken several positive steps to address his gambling problem.  
First, he has refrained from gambling for one year and, by his testimony, intends to remain 
abstinent from gambling.  Additionally, the Individual sought help for his problem – first, by 
approaching his supervisor, then by enrolling in the IOP, and finally, by attended GA meetings.  
The Individual took each of these steps of his own initiative in an effort to address his problem.  I 
was particularly impressed by the Individual’s own testimony.  He appears to have gained insight 
into his problem and has a strong desire to refrain from gambling to protect his mental and 
physical health, separate and apart from the security clearance review process.  He also stated 
that he has developed a strong support network by reaching out to friends, co-workers and other 
GA members.   
 
In addition to his own testimony, the Individual presented testimony of witnesses who know him 
well and are familiar with his situation.  His co-worker/friend noticed an improvement in the 
Individual since July 2007 and believes that the Individual is taking the necessary steps to 
address his gambling problem.  The Individual’s supervisor noted that the Individual approached 
him voluntarily and informed him about the misuse of his corporate card and asked for him.  The 
supervisor felt that the Individual identified with his treatment and gained insight into his 
problem.   
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Further, I found the testimony of the site psychologist and the psychiatrist to be particularly 
persuasive.  Notably, both the site psychologist and the psychiatrist had their doubts as to 
whether the Individual would be successful in rehabilitating from his gambling problem.  
However, both were impressed by the Individual’s progress and commitment to his treatment.  
The psychiatrist believed that, as of the hearing, the Individual demonstrated adequate evidence 
of rehabilitation or reformation.  According to both the site psychologist and the psychiatrist, the 
Individual’s risk of relapse was low.    See Personnel Security Hearing, Case No. TSO-0298, 
29 DOE ¶ 82,905 (2005).   
 
Regarding the concerns associated with the Individual’s conduct itself, specifically his use of his 
corporate credit card to help finance his gambling, I find that the conduct was the direct result of 
the Individual’s Pathological Gambling Disorder and not an independent security concern.  This 
finding is supported by the psychiatrist’s testimony that the Individual’s defect in judgment and 
reliability was “almost completely tied to the pathological gambling issue” and was unlikely to 
recur independent of the gambling.   
 
Based on the record, I am convinced by the assessments of the site psychologist and the 
psychiatrist that there is a low risk that the Individual’s pathological gambling disorder will 
create a significant defect in his judgment or reliability in the future.  Accordingly, I find that the 
Individual has resolved the security concerns cited in the Notification Letter.   
 
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
regarding the Individual’s eligibility for a security clearance under Criteria H and L.  I also find 
that there is sufficient evidence in the record to fully resolve that doubt.  Therefore, I conclude 
that restoring the Individual’s access authorization “would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, I conclude that the Individual’s access authorization should be restored.   
 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: August 5, 2008 
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OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer=s Decision 
 

Name of Case:  Personnel Security Hearing 
 

Date of Filing:  March 24, 2008 
 

Case Number:  TSO-0616 
 

This Decision concerns the eligibility of XXXXXXXXXXxXXXX (hereinafter referred to as 
“the individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.@  As set forth below, it is my decision, based 
on the evidence and testimony presented in this proceeding, that the individual=s access 
authorization should be granted.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor who has 
requested that DOE grant the individual an access authorization (“security clearance” or 
“clearance”).  During an evaluation conducted by a DOE consultant-psychologist (“DOE 
psychologist”) in February 2007, DOE came into possession of derogatory information 
regarding the individual.  The DOE psychologist also raised questions regarding her 
reliability and trustworthiness.  In December 2007, the local security office (LSO) conducted 
a Personnel Security Interview (PSI) with the individual and consequently recommended 
her case for administrative review.         
 
In February 2008, the LSO informed the individual how to proceed to resolve the 
derogatory information that had created a doubt regarding her eligibility for access 
authorization. Notification Letter (February 12, 2008).  The Notification Letter stated that the 
derogatory information regarding the individual falls within the purview of 10 C.F.R. ' 710.8 
(f), (k), and (l) (Criteria F, K and L).  
 
Criterion F refers to information that a person “[d]eliberately misrepresented, falsified, or 
omitted significant information from a Personnel Security Questionnaire, a Questionnaire 
for Sensitive National Security Positions, a personnel qualifications statement, a personnel 
security interview, written or oral statements made in response to official inquiry on a matter 
that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to § 710.20 thru 710.30.”  10 C.F.R. § 710.8 (f). DOE 
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invoked this criterion based on information that the individual: (1) signed a Questionnaire 
for National Security Positions (QNSP) certifying that she had never used illegal drugs but 
later admitted during a psychological evaluation and a PSI that she had used marijuana 
four times between May 2004 and November 2005; and (2) admitted that she deliberately 
omitted illegal drug use on her QNSP and provided discrepant information during her 
psychological evaluation and her PSI because she was afraid that she would not be 
granted a security clearance.   
 
Criterion K is invoked when a person has allegedly trafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances except as prescribed or administered by a physician or as otherwise 
authorized by Federal law.  10 C.F.R.  § 710.8 (k).  DOE invoked Criterion K because the 
individual admitted smoking marijuana four times between May 2004 and October 2005.   
 
Criterion L is concerned with information in the possession of DOE that indicates that the 
individual has engaged in unusual conduct and is subject to circumstances which tend to 
show that she is not honest, reliable, or trustworthy or which furnish reason to believe that 
she may be subject to pressure, coercion, exploitation, or duress which may cause her to 
act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).  With 
respect to Criterion L, the Notification Letter refers to derogatory information that raises 
concerns about the individual’s honesty, reliability and trustworthiness.  Specifically, the 
individual signed a Security Acknowledgment in January 2007 certifying that she 
understood that deliberate misrepresentation, omission or falsifications could result in 
termination of the processing of her clearance application.  DOE alleged that despite the 
certification, the individual deliberately omitted illegal drug use from her QNSP and 
provided discrepant and misleading information regarding her illegal drug use in her 
psychological evaluation in February 2007 and in her PSI in December 2007.   
  
In a letter to DOE Personnel Security on March 3, 2008, the individual exercised her right 
under Part 710 to request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the 
individual, who was not represented by counsel, testified on her own behalf and elected to 
call six other witnesses.  DOE counsel did not call any witnesses.  The transcript taken at 
the hearing shall be hereinafter cited as ATr.@  Various documents that were submitted by 
the DOE counsel during this proceeding constitute exhibits to the hearing transcript and 
shall be cited as AEx.@  Documents that were submitted by the individual during this 
proceeding are also exhibits to the hearing transcript and shall be cited as “Ind. Ex.@  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
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make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should be granted at this time because I conclude that such a grant  would 
not endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 
A.  Findings of Fact 
 
The individual began working for the contractor part time as a student intern in August 2003 
while she was enrolled in high school.  Ex. 8 at 3.  In May 2004, the individual, then a high 
school senior, was socializing with a group of friends when one offered her marijuana. Ex. 3 
(PSI) at 11-12.  She accepted.  Id.  After graduation from high school, the individual 
enrolled in a local university and used marijuana once in the fall of 2004 under the same 
circumstances.  Id. at 12-13.  She completed her internship in December 2004.  Ex. 7.   In 
the summer and fall of 2005, the individual used marijuana on two additional occasions.  Id. 
at 12-14.  The individual did not purchase marijuana at any time—she used what was 
offered by her friends.   
 
The contractor hired the individual as a full time employee in November 2006.  Ind. Ex. 1.   
Her employer requested a clearance and in January 2007, the individual completed a 
QNSP as part of the clearance application process.  In the QNSP, the individual stated that 
she had never used any illegal drugs.  Ex. 5 at 25. 
 
On February 5, 2007, a DOE psychologist interviewed the individual and completed a 
report based on her evaluation.  See Ex. 4 (Report).  According to the psychologist, the 
individual first denied any illegal drug use, but then, at the end of the interview, asked to 
revisit the question.  At that time, according to the psychologist, the individual admitted 
using marijuana three or four times in 2004.  In response to further questioning, the 
individual stated that she did not enjoy marijuana use, and did not intend to repeat her drug 
use.  The psychologist administered a test to evaluate the individual’s emotional stability, 
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and found no signs of emotional instability.  Ex. 4 at 5.  However, the psychologist was 
unable to rule out problems with reliability and judgment, and recommended further 
investigation to resolve those concerns.  Report at 6.  The psychologist described the 
individual’s drug use as a brief period of experimentation with marijuana.  Id.  The 
psychologist also recommended against further expedited processing of the individual’s 
application for a clearance.  Id. 
 
On February 7, 2007, an Office of Personnel Management (OPM) investigator interviewed 
the individual. Ex. 7.   During the interview, the individual admitted that she had used drugs 
once.  She also said that she used drugs because of peer pressure, and did not intend to 
use drugs again.  Id. 
 
As a result of the individual’s admission of drug use, DOE requested that the individual 
participate in a PSI. See Ex. 3.  A security specialist interviewed the individual on 
December 4, 2007.  During the PSI, the individual admitted using marijuana three or four 
times between her graduation from high school in May 2004 and November 2005.  PSI at 
14.  She explained to the interviewer that she was socializing with friends who offered her 
marijuana.  She did not purchase any drugs.  She stated that she has not used drugs since 
then, and did not intend to use them again.  Id. at 17.  The individual told the interviewer 
that she “overlooked” her “experimentation” with marijuana and did not disclose her use on 
her QNSP.  PSI at 21-22.  The individual also stated that she knew drug use was illegal.  
PSI at 19.  She did not deliberately try to hide her drug use, but was admittedly worried that 
she would not get a clearance.  PSI at.25.  She no longer socializes with the friends who 
provided the marijuana.  PSI at 16.   
 

B. DOE=s Security Concerns 
 
The LSO invoked Criterion F because the individual did not disclose her use of illegal drugs 
on the QNSP that she completed during the application process.  Further, the individual 
admitted providing “discrepant and misleading information” during her psychological 
evaluation and her OPM interview.  See Ex. 1(Notification Letter) at 4.  There are 
substantial security concerns when an individual is not forthcoming with security personnel. 
 “Conduct involving questionable judgment, lack of candor, dishonesty, or unwillingness to 
comply with rules and regulations can raise questions about an individual’s reliability, 
trustworthiness and ability to protect classified information.”  See Attachment to 
Memorandum from Assistant to the President for National Security Affairs, “Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information,” at 
¶15 (December 29, 2005) (Revised Adjudicative Guidelines).   The individual admits that 
she did not disclose her drug use on the QNSP, and also admits that she provided 
discrepant information during her psychological and OPM interviews.  Thus, I find that the 
security concern is warranted. 
 
Criterion K deals with the use of illegal drugs.  Illegal drug use may cause an individual to 
act in a manner that is inconsistent with the best interests of national security while under 
the influence of such substances.  See Revised Adjudicative Guidelines at 11.  Also, illegal 
drug use indicates a willingness to ignore the law that could be reflected in the clearance 
holder’s attitude toward security requirements.  See, e.g., Personnel Security Hearing, 



 
 

- 5 -

Case No. VSO-0448, 28 DOE ¶ 82,816 (2001); Personnel Security Hearing, Case No. 
VSO-0350, 28 DOE ¶ 82,756 (2000).  The individual’s drug use is well documented in the 
record, and validates the charges under Criterion K.   
 
As for Criterion L, the LSO alleges that the individual misrepresented her marijuana use, 
even though she knew that such a misrepresentation could result in the termination of her 
security clearance application.  The individual was not reliable or trustworthy when she 
furnished discrepant information and did not fully disclose her drug use during the 
processing of her application.  The individual’s behavior demonstrates an unwillingness to 
comply with rules and regulations which indicates that she may not properly safeguard 
protected information. See Revised Adjudicative Guidelines at 8.  Thus, the security 
concern under Criterion L is also valid. 

 
C.  Hearing Testimony 
 
1. The Individual 

 
At the hearing, the individual explained why she did not disclose her marijuana use on her 
QNSP.  She testified that when she read the question about drug usage on the QNSP, her 
initial reaction was that she was not a drug user, but rather that she had experimented with 
drugs.  Tr. at 74. The individual testified about the circumstances surrounding her 
marijuana use.   She was socializing with friends and had never tried marijuana before, but 
then succumbed to peer pressure and decided to try it.  Id. at 80.  She stated that she did 
not enjoy smoking marijuana, but admitted that she had smoked three additional times, 
while socializing with the same people on each occasion.  Id. at 81. She no longer 
associates with the people who gave her the marijuana.  Id. at 81.  She no longer spends 
time with those people.  Id.  However, she has learned from her mistakes and now passes 
most of her time with her family and close friends.  Id. at 82.          
 
2. Other Witnesses 

 
The individual offered the testimony of her parents, her sister, a friend, her cousin, and a 
former manager.   The cousin testified that lying was out of character for the individual, who 
he described as honest and trustworthy.    Tr. at 13.  He stated that she spends most of her 
free time with her family and that she has also expressed remorse over the answer that she 
put on her QNSP.  Id. at 17.  The individual’s sister stated that she was not aware that the 
individual had used drugs because she did not know the individual to be a drug user.  She 
stated that the individual thought that the use was insignificant and thus did not disclose the 
use on her QNSP.  The individual did not ask her advice on completing the questionnaire.  
The individual as expressed remorse.  Id. at 23. She stated that the individual usually 
spends her time with her sisters and does not have many friends.  Id. at 29.  She testified 
that they both lived at home at the time that the individual had tried marijuana.  Id. at 25-29. 
   
 
The individual’s parents testified that they considered her to be a responsible person.   Tr. 
at 41, 64.  They were surprised to learn that she had tried marijuana.  Id. at 43, 66.  They 
considered her experimentation to be a result of peer pressure.  Id. at 43.  The individual’s 
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father, who holds a clearance, testified that the individual did not ask him to help her with 
the application.  Id. at 67.  The individual has matured.  Id. at 50.  According to her mother, 
the individual made a distinction between her experimentation and actual drug use.  Id. at 
69.  She stated that her daughter takes responsibility for her actions.  Id.  The individual’s 
father noted that his individual has matured in the years since her experimentation.  Id. at 
47. 
 
A friend of the individual testified that she has known the individual approximately 12 years 
and that she considers the individual to be trustworthy.  Tr. at 52-54.  She has never seen 
the individual try marijuana.  Id. at 55.  She testified that she and the individual did not 
socialize with many people and spent most of their time with other members of their church. 
 Id. at 59.  She sees the individual on weekends, and would know if she were using 
marijuana.  The individual’s former supervisor testified that she had supervised the 
individual between April 2005 and April 2007.  Id. at 32.  She considered the individual to 
be very intelligent, mature and trustworthy, and never saw evidence of drug use.  Id. at 32-
39. 
 

D. Mitigation of Security Concerns 
 

1.  Criterion F – Falsification 
 
The concern in Criterion F has two bases set forth in the Notification Letter: (1) the 
individual’s admission of drug use after certifying that she had never used drugs; and (2) 
the individual’s alleged deliberate omission of drug use on the QNSP so that her usage 
would not be discovered, and providing discrepant information because she was afraid that 
she would not be granted a clearance.   
 
Hearing Officers have considered several factors in cases involving falsification including 
whether the individual came forward voluntarily to renounce her falsifications, compare 
Personnel Security Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778, (OSA, 1996) 
(voluntary disclosure by the individual) with Personnel Security Hearing, Case No. VSO-
0327, 28 DOE ¶ 83,005 (2000), affirmed (OSA, 2000) (falsification discovered by DOE 
security); and whether a pattern of falsification is evident, see Personnel Security Hearing, 
Case No. TSO-0394, 29 DOE ¶ 82,984 (2006) (finding that pattern of falsification precludes 
mitigation of Criterion F concern).   
 
As concerns the individual’s admission of drug use after certifying on her QNSP that she 
had not used drugs, I find that the individual has mitigated the security concerns in the 
Notification Letter.  First, she explained in her response to the Notification Letter that she 
interpreted the question on the QNSP to mean regular drug usage.  I find this explanation 
credible, because when the individual actually spoke to the psychologist during the 
interview and to the investigator during the OPM interview, she self-reported her drug use.  
Thus, after having an opportunity to contemplate the psychologist’s inquiry concerning drug 
use, she realized that she had misinterpreted the QNSP and immediately rectified her 
mistake.  Once the individual understood what was asked of her, she self-reported her drug 
use to the DOE psychologist and OPM investigator, and corrected the omission in her 
QNSP.  See Guideline E, ¶ 17 (a).  This self-report of her drug use removed any doubts 
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about the individual’s honesty.  Id.   See also Personnel Security Hearing, Case No. TSO-
0625, 29 DOE ¶ ______ (September 10, 2008);   Personnel Security Hearing, Case No. 
VSO-0441, 28 DOE ¶ 82,825 (2001) (finding that voluntary disclosure of drug use mitigated 
Criterion F security concern).  Second, although the individual reported different dates for 
her marijuana usage, she credibly explained that she was not sure of the exact dates of her 
usage.   She stated that “[t]he only reason that the dates of my experimenting with 
marijuana were different is because I honestly cannot remember the exact dates.”  See Ex. 
2 at 3.  During her hearing testimony, I observed that the individual was not sure of some 
important dates, but she answered all questions directly and I found no deception in her 
answers or behavior.    
 
The second part of the Criterion F concern is based on the allegation that the individual 
deliberately omitted any mention of her illegal drug use and then provided discrepant 
information.  I find that the individual has mitigated this concern for the following reasons.  
First, the individual stated in her December 2007 PSI that the omission was not deliberate, 
but was a result of her misinterpretation of the QNSP question relating to drug use.  When 
asked if she was deliberately trying to hide information from DOE, the individual replied: 
 

Well, it’s really hard to pinpoint each time that, that I, that I’ve used it.  So I 
wasn’t deliberately trying to hide it.  Um, I should have said, you know, more 
than once, but I don’t feel like I was deliberately trying to, to be deceptive. 

 
PSI at 25. 
 
Again in March 2008, the individual responded to the LSO’s allegation that she deliberately 
omitted her illegal drug use as follows: 
 

I do not believe that I admitted deliberately omitting the few times I tried 
marijuana in hopes it would not be discovered.  Again, I did not fully 
understand the question of usage.  During the PSI I did admit 
answering the question no since that is the way I understood the 
question of usage and yes I am sure I hoped the times I tried marijuana 
would not be a topic of discussion.  After realizing the difference in the 
question and knowing that the information required was if I ever tried 
marijuana, I was certainly worried about being granted my clearance.  I 
believe what I was attempting to articulate was just that; I was not 
concerned about being granted access because of my 
misunderstanding of the original question.  I was so confused by this 
point I do not believe I was able to be clear in my thought process. 

 
Ex. 2 at 3.    
 
Thus, the individual explained that she was worried about being granted a clearance only 
after she realized that she had put the wrong answer on her QNSP.  In addition, the 
individual also testified at the hearing that she was not trying to hide anything from DOE.  
Tr. at 75.  She expressed remorse that she did not ask for guidance in completing the 
QNSP from one of several family members who holds a clearance.  Id. at 77.   Thus, there 
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are three items in the record (PSI testimony, hearing testimony, and response to 
Notification Letter) that support a finding that the individual did not deliberately try to hide 
information in order to get a security clearance.   
 
In summary, I conclude that evidence in the record mitigates the security concerns 
surrounding the individual’s drug use and alleged omissions, discrepant information, and 
falsifications cited in the Notification Letter. Given the facts of this case and the guidance 
established by our previous cases, I cannot ascribe a deliberate intent to falsify and mislead 
to an individual who voluntarily and in a timely manner disclosed her experimentation with 
illegal drugs, and who does not display a pattern of falsification.  See Personnel Security 
Hearing, Case No. VSO-0441, 28 DOE ¶ 82,825 (2001).  Therefore, I conclude that the 
individual has mitigated the security concerns under Criterion F. 
 

2. Criterion K – Drug Use 
 
In a Part 710 proceeding, the Hearing Officer gives deference to the expert opinions of 
mental health professionals regarding rehabilitation or reformation from the use of illegal 
substances.  See Personnel Security Hearing, Case No. VSO-0476, 28 DOE & 82,827 
(2001).  In the instant case, a DOE psychologist evaluated the individual but did not make a 
diagnosis of substance abuse or dependence.  The psychologist concluded that the 
individual had engaged in a brief period of experimentation during her days as a student.   
 
According to the regulations, I must rely on the record and my observations at the hearing, 
and make a common-sense judgment on this matter as directed by 10 C.F.R. § 710.7(c).  
After carefully reviewing the record and the Revised Adjudicative Guidelines, I find that the 
individual has mitigated the security concerns regarding her use of marijuana for the 
following reasons.  First, her usage of drugs was isolated and minimal.  She used a small 
quantity of marijuana on four occasions over the 18 months after high school graduation.  
She has not used illegal drugs in over two years since that time.  Second, the individual has 
demonstrated her intent not to use drugs in the future.  See Guideline H, ¶ 26 (b).  The 
individual’s witnesses and the individual credibly testified that she has abstained from the 
use of illegal substances since her last use in fall 2005, over two years prior to the hearing. 
See Personnel Security Hearing, Case No. TSO-0625, 29 DOE ¶ _____ (September 10, 
2008) (finding that 15 months of abstinence lends credence to testimony of individual that 
she does not intend to use drugs in future). She has also disassociated herself from friends 
and acquaintances that use drugs.  There is no evidence in the record that she has 
continued to use marijuana.      
 
In summary, the individual has convinced me through her testimony and that of her 
witnesses that there is little likelihood that she will use illegal drugs again.  Her marijuana 
use was isolated and minimal.  The minimal usage appears to have been the result of peer 
pressure.  That concern is resolved based on witness testimony that supports her assertion 
that she no longer keeps the same company and that she has matured to the point where 
peer pressure is no longer a factor.  For the reasons set forth above, I conclude that the 
individual has mitigated the Criterion K security concerns in the Notification Letter.  See 
Revised Adjudicative Guidelines at 12.    
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 3.   Criterion L- Unusual Conduct 
 
To mitigate the Criterion L concerns based on the discrepant information and deliberate 
omission on her QNSP, the individual presented the testimony of witnesses, all of whom 
described the individual as honest, reliable and trustworthy.  The individual also gave a 
credible explanation of why she did not disclose her experimentation with drugs on the 
QNSP.  In her response to the Notification Letter, she stated that her immediate 
interpretation of usage did not include experimentation with marijuana, or trying it a few 
times.  Ex. 2 at 2.  She explained that during the psychological evaluation and the OPM 
interview in February 2007, the interviewers posed the question about drug use in a 
different manner than it was presented in the QNSP.  Id.  When listening to the 
interviewers, she understood the question to ask if she had used drugs “at all” or “ever.”   
Id.   As a result, at that point she acknowledged her marijuana use.  Id.    
 
The individual was also credible in explaining that she did not remember all of the exact 
dates that she had used marijuana.  As a result, there were discrepancies in the dates she 
offered during her PSI and her psychological evaluation.  Second, the individual 
acknowledged the behavior that was at the root of the discrepancies--her experimentation 
with marijuana--and then took steps to alleviate the circumstances that caused the behavior 
by disassociating herself from the acquaintances that had provided her with the drug.  
Third, she is not subject to exploitation, manipulation or duress.  Most of the individual’s 
witnesses were family members, and all now know about her previous experimentation with 
drugs.  Based on the credible testimony that she now spends most of her time with family 
members and a few close friends, she appears to have nothing to hide from those that 
know her.  See also Tr. at 16-17.  Thus, I find that she has provided sufficient mitigation of 
the security concern such that it does not cast doubt on her reliability, liability, 
trustworthiness, or good judgment.  See Guideline E, Section 17 (c); PSI at 34.  Peer 
pressure is no longer an issue because she has matured, as demonstrated by her 
testimony, her demeanor, and the testimony of her witnesses.   
 
It is true that the individual did not disclose drug use on her QNSP in January 2007.  
However, after listening to the question as it was posed by the psychologist, at the end of 
the interview, the individual asked the psychologist to revisit the subject and then admitted 
that she had used marijuana four times.  Thus, because there is no evidence in the record 
that DOE obtained this information from any other source, I find that the individual mitigated 
the security concerns about her honesty or reliability when she made a good-faith effort to 
correct the omission and admitted her marijuana use to the psychologist. 1 See Guideline 
E, ¶ 17 (a).  See also Personnel Security Hearing, Case No. TSO-0625, 29 DOE ¶ ______ 
(September 10, 2008) (finding that individual who admitted drug usage that DOE would not 

                                                 
1  According to the OPM Report of Investigation, OPM conducted its investigation of the individual between 
February 5 and February 27, 2007.  Ex. 7.  The DOE psychologist interviewed the individual on February 5, 
2007.  Ex. 4.  On that day the individual admitted her drug use to the DOE psychologist.  The OPM 
investigator interviewed the individual two days later, on February 7, 2007.  Ex. 7. 
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have known otherwise has mitigated Criterion L concern regarding honesty).   Therefore, I 
conclude that the individual has mitigated the Criterion L concerns.   
  
 
 
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (f), (k), and (l).  However, the individual has presented adequate mitigating 
factors for all criteria that alleviate the legitimate security concerns of DOE security as 
regards that criterion.  Thus, in view of the criteria and the record before me, I find that 
restoring the individual=s access authorization would not endanger the common defense 
and security and would be consistent with the national interest.  Accordingly, I find that the 
individual’s access authorization should be granted at this time.  Any party may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   September 18, 2008 
 
 

 
 

 
 
 
 

 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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                                                              August 20, 2008 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  March 27, 2008 
 
Case Number:  TSO-0617 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for a DOE access 
authorization.  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s request for an access authorization should be 
granted.  For the reasons detailed below, it is my decision that the Individual’s request for an 
access authorization should not be granted at this time.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.1  See Notification Letter, February 5, 2008.   
 
The Notification Letter stated that the Individual’s responses on a December 2005 Questionnaire 
for National Security Positions (QNSP) and in an October 2004 Letter for Reconsideration 
regarding his application for access authorization where he provided inaccurate information 
regarding his use of alcohol, raised security concerns under 10 C.F.R. § 710.8(f) (Criterion F).2  
In the October 2004 Letter for Reconsideration, the Individual stated that he “had not consumed 
alcohol in the past four years.”  See Notification Letter.  On the December 2005 QNSP, the 
Individual stated that he consumed a drink in February 2004 which he did not know contained 
alcohol at the time.  Id.  However, during a March 2007 Personnel Security Interview (PSI), the 
Individual “admitted that he intentionally lied [regarding the February 2004 drink and his 
                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
2Criterion F pertains to false statements or misrepresentations by an individual during the course of an official 
inquiry regarding the individual’s eligibility for access authorization, including responses during personnel security 
interviews or on security questionnaires.  Such statements raise serious doubts regarding the individual’s honesty, 
reliability, and trustworthiness.   
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knowledge that it contained alcohol]” because “he thought he would not get his security 
clearance if he told the truth.”  Id.   
 
Under Criterion F, the Notification Letter also cited the Individual’s inconsistent statements to 
two DOE consultant-psychiatrists regarding his history of illegal drug use.  During an evaluation 
in October 1999, he told the first DOE consultant-psychiatrist that he had never tried any illegal 
drugs.  In October 2007, he told a second DOE consultant-psychiatrist that “he smoked 
marijuana for a period of two years when he was in high school (1971-1973).”  Id. 
 
Finally, the Notification Letter also cited security concerns under 10 C.F.R. § 710.8(l) (Criterion 
L).3  According to the Letter, the Individual failed to list all applicable arrests on his December 
2005 QNSP, despite having been advised as to the importance of listing all arrests during a June 
1999 PSI and during an earlier administrative review hearing in June 2000.  Question 23 of the 
QNSP asks, in relevant part, whether an individual has ever been charged with or convicted of 
any felony offense; whether an individual has ever been charged with or convicted of any 
offenses related to alcohol; and, whether the individual has been arrested or convicted of any 
other offenses in the last seven years.  See DOE Ex. 7.   In response to question 23, the 
Individual listed a 1997 arrest for Driving While Intoxicated (DWI).  According to the 
Notification Letter, the Individual omitted three other DWI arrests which occurred between 1983 
and 1997.  See Notification Letter.   
 
In addition, the Letter states that the Individual falsified or omitted information “during the 
security clearance process” despite having signed security acknowledgements in September 
1998, February 2003, and December 2005, certifying that he understood that he was not to do so.  
Id.      
      
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, February 29, 2008.  At the hearing, the Individual presented his own 
testimony, as well as the testimony of his girlfriend, a friend, his brother-in-law, and a 
psychologist.  The Individual was assisted during the hearing by a friend, who also testified.  The 
DOE counsel did not present any witnesses.   
 

II. HEARING TESTIMONY 
 
A. The Individual 
 
The Individual discussed the various concerns cited in the Notification Letter.  Regarding the 
information he provided about his alcohol use in the October 2004 Letter for Reconsideration, he 
stated that he had not consumed alcohol since 2000 and he did not mention the February 2004 
drink because he “didn’t think it was a real big deal to mention … since it was so minute, and it 
was just one little thing.”  Transcript (“Tr.”) at 83.  He then stated that at the time he wrote the 
letter he had forgotten about the February 2004 drink.  He added, “then about a day after I mailed 

                                                 
3 Criterion L concerns refer to conduct tending to show that the Individual is “not honest, reliable, or trustworthy, or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
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the letter, I thought, ‘oh, shoot, I should have mentioned [the drink] also.’”  Tr. at 84.  The 
Individual decided that rather than send in a supplementary letter regarding the February 2004 
drink, he would wait until he was called in for an interview and explain it because he believed “it 
would create confusion” to send a second letter.  Tr. at 86.  He added, “I’d rather they asked me 
personally, face-to-face, so I could tell them my explanation.”  Tr. at 87.   
 
The Individual admitted that he also lied about his February 2004 alcoholic drink on the 
December 2005 QNSP.  Tr. at 89.  He stated, “I really wanted to get my clearance … And I don’t 
consider these huge lies to where I can’t be trusted with national security.”  Tr. at 90-91.    
 
Regarding his inconsistent statements to two DOE consultant-psychiatrists, the Individual 
attributed the inconsistency to the fact that the two psychiatrists asked the question differently.  
He stated that he believed the first psychiatrist was asking him about his history of illegal drugs 
while employed by the DOE contractor.  Tr. at 95.  The Individual stated, “If [the first 
psychiatrist had asked] ‘have you in your whole entire life ever done illegal drugs, I would have 
said ‘in high school I did,’ but that’s not what he asked me.  Now, [the second psychiatrist] did.”  
Id.  The Individual admitted, however, that immediately preceding the question about his history 
of drug use, the first psychiatrist had questioned him about his personal background in general, 
including his history before his employment.  Id.   
 
The Individual also discussed his omission of various arrests on the December 2005 QNSP.  The 
Individual has four DWI arrests in his background between 1983 and 1997. Tr. at 99.  He stated 
that he did not list all of the arrests on the QNSP because he assumed that DOE knew about them 
since they were in his file.  Tr. at 98.  Despite the fact that he believed DOE was already aware 
of the 1997 arrest, he listed it because it was the most recent arrest and he “had to list 
something.”  Tr. at 100-101.  He admitted, however, that on a 1998 QNSP, he did not list the 
most recent arrest, the 1997 DWI, but rather listed a 1989 arrest.  Tr. at 106.  Despite his 
explanation that he listed his most recent arrest on the forms, the Individual did not know why he 
did not list the most recent arrest on the 1998 QNSP.  Id.; Tr. at 112.  He added that he did not 
list the other three arrests “because there’s nowhere to put [them].”  Id.  He admitted, however, 
that he did attach a separate page with additional information in response to other questions.  Tr. 
at 101.   
 
The Individual did not feel that he was withholding information by omitting the three DWI 
arrests.  He stated, “in my mind, I’m not leaving it out because everybody knows about it, so 
how am I leaving it out?”  Tr. at 102.  He added that he did not feel he “had to keep being 
repetitious with it.”  Tr. at 101.  He stated, “I did not lie about it, I just didn’t think it was 
significant enough, because it’s already in my file.”  Tr. at 104.  The Individual stated that no one 
told him to omit previously reported information on the December 2005 QNSP; he “just 
assumed” it was not necessary to include that information again.  Tr. at 116.   
 
The Individual stated that he will not omit information from security forms because “[he] 
know[s] the rules now.”  Tr. at 108.  He stated that, in the past, he always completed the form “in 
a hurried mode.”  Tr. at 109.  He believed that he understood the questions on the QNSP when he 
completed the form.  Tr. at 116.  He stated that, in the future, he “won’t get lazy” about 
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completing the form; rather, he will “take the necessary time to fill it out completely” and will 
ask for help if necessary.  Tr. at 117.        
 
B. The Individual’s Girlfriend 
 
The Individual and his girlfriend have lived together for nearly ten years.  Tr. at 56.  According 
to his girlfriend, the Individual is a “good-hearted person.”  Tr. at 57.  The Individual’s girlfriend 
has never known him to do anything dishonest.  Id.  For example, she stated that they share 
household expenses and that he is “very dependable.”  Id.  The Individual’s girlfriend stated that 
the Individual has been very honest with her throughout their relationship and she has never 
caught him lying to her.  Tr. at 61.  She stated that the Individual is “a very honest person” who 
generally follows the rules.  Tr. at 64-65.  As to the Individual’s misstatements regarding his 
alcohol use, she stated that he told her that “he forgot” the incident.  Tr. at 66.    
 
C. The Individual’s Brother-in-Law 
 
The Individual’s brother-in-law has known the Individual for 47 years, since the Individual was a 
child.  Tr. at 48.  The Individual used to be involved in community organizations and never acted 
improperly.  Id.  The Individual’s brother-in-law believes the Individual to be a “responsible, 
loyal, and trustworthy citizen.”  Tr. at 51.  He has never known the Individual to lie or withhold 
information because it might be embarrassing.  Tr. at 53.  
 
D. The Individual’s Friends  
 
Friend No. 1 assisted the Individual during the hearing.  He described the Individual as “hard-
working, loyal, community-minded, culturally insightful, responsible, [and] dependable.”  Tr. at 
20-21.  He added that the Individual “has incredibly good credit, which is a universal standard in 
society of responsibility.”  Tr. at 21.  The friend stated that the Individual is a “team-player” and 
“always goes the extra mile.”  Id.  Regarding the Individual’s false or incomplete statements to 
DOE, the friend stated “those are weird things that he did, stupid things that he did” but he 
believed that did not mean the Individual was “a risk.”  Tr. at 22. 
 
Friend No. 2 met the Individual approximately 28 years ago through their involvement in a 
community organization.  Tr. at 25.  While involved in the organization, they interacted at least 
once a week.  However, the organization disbanded nearly 20 years ago and they have had 
infrequent contact since then.  Tr. at 41.  The Individual was the treasurer of the organization, 
responsible for large sums of money, and proved himself to be trustworthy.  Tr. at 27, 35.  Friend 
No. 2 believes the Individual is an honest person and he has never known the Individual to lie.  
Tr. at 37, 42.    
 
E. The Psychologist 
 
The Psychologist evaluated the Individual “around the year 2000” in conjunction with the 
Individual’s prior administrative review proceeding, which focused primarily on whether the 
Individual had an alcohol problem.  Tr. at 70.  In preparation for this administrative review 
proceeding, the Individual contacted the psychologist in order to obtain a follow-up evaluation in 
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May 2008.  Id.  The psychologist did not recall forming an opinion regarding the Individual’s 
honesty during the evaluation in 2000.  Tr. at 81.  The psychologist did not render a specific 
opinion regarding the Individual’s honesty at present.  He did state, however, that it was possible 
that the Individual misunderstood the questions on the QNSP.  Tr. at 79.        
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. The Security Concerns  
 
As stated above, Criterion F concerns involve false statements or misrepresentations by an 
individual during the course of an official inquiry regarding the individual’s eligibility for access 
authorization, including responses during personnel security interviews or on security 
questionnaires.  Such statements or misrepresentations raise serious doubts regarding the 
individual’s honesty, reliability, and trustworthiness.  The DOE security program is based on 
trust, and when a security clearance holder breaches that trust, it is difficult to determine to what 
extent that individual can be trusted again in the future.  See, e.g., Personnel Security Hearing, 
Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995); Personnel Security Hearing, Case No. 
VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000).   
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Similarly, Criterion L concerns refer to conduct tending to show that the Individual was “not 
honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the individual to act 
contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
 
Given the Individual’s incomplete or inaccurate answers throughout the security clearance 
process, the LSO had ample grounds to invoke Criteria F and L.  The only issue remaining, then, 
is whether the Individual has adequately mitigated the security concerns.  Because the Criteria F 
and L concerns arise from the Individual’s falsifications or misrepresentations, I will address 
them together.   
 
B. Mitigating Factors  
 
In order to adequately mitigate Criterion F and L concerns, an individual has the burden of 
convincing the Hearing Officer that he can be trusted to be honest and forthright with DOE in the 
future.  In addition, in a case such as this, an individual must demonstrate a significant pattern of 
responsible behavior in order to resolve the Criterion F and L concerns.  See, e.g. Personnel 
Security Hearing, Case No. TSO-0411, 29 DOE ¶ 83,050 (2007); Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on December 
29, 2005 by the Assistant to the President for National Security Affairs, The White House, 
Guideline E, ¶ (c), Guideline F, ¶¶ (a), (c), (d).    
 
In this case, the Individual testified that he did not intentionally withhold information from or 
provide incorrect answers to the DOE.  He attributed his incorrect or incomplete answers to 
faulty memory, fear that he would not obtain a clearance, misunderstanding of questions, and 
incorrect assumptions regarding security reporting requirements.  The Individual stated that he 
understood that he would have to be more careful in completing QNSP’s in the future and 
ensuring that the information he provided to DOE was accurate and complete.  In addition to the 
Individual’s testimony, the Individual’s girlfriend, two friends, and brother-in-law, believed the 
Individual to be an honest person who was trustworthy and reliable.  Given the fact that he did 
not have a treating relationship with the Individual or know the Individual well, the psychologist 
spoke only in generalities and, thus, was unable to provide any information useful in reaching 
my determination.        
 
Based on the evidence before me, I am unable to find that the Individual has mitigated the 
security concerns in this case.  First, I find not credible the Individual’s explanation for the 
incorrect information he provided regarding his February 2004 alcohol use.  On the one hand, 
when questioned regarding the information provided in the October 2004 Letter for 
Reconsideration, the Individual stated that he “forgot” the incident until a day or so after he 
mailed the letter and he decided to wait until he was asked for about it in an interview.  However, 
given the opportunity to rectify the lie on the December 2005 QNSP, the Individual admitted he 
had the drink but chose to lie about the circumstance under which he took the drink because he 
was afraid he would not obtain a security clearance.  This explanation does little to support his 
contention that he did not knowingly or intentionally withhold information from the DOE. 
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Similarly, I am not persuaded by the Individual’s explanation for his inconsistent statements to 
the DOE consultant-psychiatrists.  The Individual admitted that, during his interview with the 
first psychiatrist, the psychiatrist had been questioning him about his personal background in 
general.  Despite this, he then maintained that he believed the first psychiatrist was only referring 
to his history of drug use while employed.  Rather than a legitimate explanation, this appears to 
be an attempt by the Individual to deflect attention from his falsehood by blaming the 
psychiatrist for the manner in which he asked the question.  Given that the Individual has been 
willing in the past to provide false or half answers, as on the December 2005 QNSP, because he 
was afraid of the impact the truth would have on his ability to secure a clearance, I am not 
convinced by his explanation here. 
 
Finally, I find the Individual’s explanation of his omission of significant information on the 
QNSP unpersuasive.  The Individual gave the following rationale for providing incomplete 
information in his answer to Question 23: he only listed the 1997 DWI arrest because (1) he 
knew he had to list something in response to the question and the 1997 arrest was the most 
recent, (2) there was no room to list all four arrests, and (3) DOE already knew about the others.  
These explanations are untenable.  First, on a prior QNSP, the Individual also listed only one of 
his four arrests, but it was not the most recent. Therefore, he has not been consistent in the arrests 
he has omitted on security forms.  Second, the Individual attached a page to the December 2005 
QNSP to provide additional information in response to other questions.  Therefore, it stands to 
reason that he was aware that he could attach additional pages to the form and could easily have 
done so in response to Question 23.  Finally, the Individual admitted that he “just assumed” he 
could omit previously reported information and that he was not especially careful while 
completing the QNSP.        
 
Despite the testimony of the Individual’s witnesses that he is a generally honest person, I am not 
convinced that his omission or falsification of information provided to DOE was not intentional.  
The Individual’s explanations simply stretch the bounds of credulity.   However, even assuming 
the Individual’s explanations to be true, they demonstrate an overwhelmingly lax attitude toward 
security reporting requirements that raises serious concerns regarding the Individual’s 
trustworthiness and reliability.  Such a careless attitude is unacceptable in DOE clearance 
holders.   
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria F and L.  I also find 
that there is insufficient evidence in the record to fully resolve those doubts.  Therefore, I cannot 
conclude that granting the Individual an access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R.  
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§ 710.7(a).  Accordingly, I find that the Individual’s request for an access authorization should 
not be granted at this time.   
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: August 20, 2008 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

     September 30, 2008 
 
  DECISION AND ORDER 

     OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case: Personnel Security Hearing 
 
Date of Filing: March 27, 2008 
 
Case Number:  TSO-0618 
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."  In this Decision, I will consider whether, on the basis of the testimony and other 
evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should be 
restored. 
 
I. Background 
 
The individual is an employee of a contractor at a DOE facility.  On October 1, 2007, the 
individual reported to the local DOE security office (LSO) that she was under the care of a 
counselor and a psychiatrist for the treatment of bipolar disorder.  See Exhibit 4.  Due to the 
security concern raised by this condition, the LSO conducted a Personnel Security Interview 
(PSI) with the individual on October 16, 2007.  See Exhibit 3.  Because the security concern 
remained unresolved after the PSI, the LSO requested that the individual be interviewed by a 
DOE consultant psychiatrist.  The psychiatrist interviewed the individual on December 5, 2007.  
See Exhibit 2.  The LSO ultimately determined that the derogatory information concerning the 
individual created a substantial doubt about her eligibility for an access authorization, and that 
the doubt could not be resolved in a manner favorable to her. Accordingly, the LSO proceeded to 
obtain authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning her eligibility for access 
authorization. The Notification Letter included a statement of that derogatory information and 
informed the individual that she was entitled to a hearing before a Hearing Officer in order to 
resolve the substantial doubt regarding her eligibility for access authorization.  The individual 
requested a hearing, and the LSO forwarded the individual’s request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter. 
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At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, her husband, a neighbor, a long-time friend, her supervisor, two co-workers, the site 
physician, her treating psychiatrist, one of her treating counselors, and the DOE consultant 
psychiatrist.  The DOE Counsel and the individual submitted exhibits prior to and at the hearing. 
 
II. The Notification Letter and the Security Concern at Issue 
 
In the Notification Letter, the DOE characterized the derogatory information in its possession as 
indicating that the individual has an illness or mental condition of a nature which, in the opinion 
of a psychiatrist, causes, or may cause, a significant defect in her judgment or reliability.  Exhibit 
1 (citing 10 C.F.R. § 710.8(h) (Criterion H)).  These statements were based on a December 5, 
2007, report by the DOE consultant psychiatrist concluding that the individual suffered from 
“Bipolar Disorder Type I.”  Id.  The DOE psychiatrist further stated that bipolar disorder is an 
illness or mental condition that causes, or may cause, a significant defect in the individual’s 
judgment or reliability.  Id. 
 
The Notification Letter also alleged the following: (1) in November 2006, the individual had a 
mood disturbance that interfered with her occupational functioning in that she missed work for a 
number of days; (2) in July 2007, she had severe anxiety, obsessive worrying, racing thoughts, 
and paranoid thinking; (3) in August 2007, she experienced a manic episode that led her to be 
hospitalized for 11 days, at which time she was diagnosed with bipolar disorder; and (4) the 
DOE consultant psychiatrist concluded that Bipolar Disorder Type I is not a curable condition, 
although it is manageable with proper care, which includes medication management and 
psychotherapy to manage stress, and may recur despite proper treatment.  Id. 
 
I find that the information set forth above constitutes derogatory information that raises questions 
under Criterion H.  The security concern associated with Criterion H is that certain mental 
conditions “can impair judgment, reliability or trustworthiness.”  Guideline I of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House.  For her part, the individual does not dispute any of the facts set forth in the Notification 
Letter, nor the security concern raised by those facts. 
 
III. Analysis 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the 
evidence that raises a concern about the individual’s eligibility to hold a DOE access 
authorization, as well as the evidence that mitigates that concern.  I conclude, based on the 
evidence before me and for the reasons explained below, that the security concern in this case 
has been resolved. 
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A. Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether 
granting or restoring access authorization "would not endanger the common defense and security 
and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
It is my role as the Hearing Officer to issue a Decision that reflects my comprehensive, common-
sense judgment, made after consideration of all the relevant evidence, favorable and unfavorable, 
as to whether the granting or continuation of a person’s access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors. 
 

10 C.F.R. § 710.7(c).  Considering all of the above factors, I find that the nature, extent, and 
seriousness of the conduct, the frequency and recency of the conduct, and the likelihood of 
recurrence are the most relevant factors in this case, with the last being the critical issue in this 
case. 
 
B. The Diagnosis of Bipolar Disorder 
 
It is undisputed that the individual suffers from bipolar disorder under the criteria set forth in the 
American Psychiatric Association’s Diagnostic and Statistical Manual, Fourth Edition (DSM-
IV).  Both the DOE psychiatrist and the individual’s treating psychiatrist, both of whose hearing 
testimony is discussed in more detail below, are in accord on this matter.  Tr. at 112, 265.  The 
remainder of the decision, therefore, will focus primarily on whether her condition is under 
control to such a degree that I may conclude that the risk of recurrence of symptoms is low 
enough to resolve the DOE’s concerns under Criterion H.   
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C. Whether the Security Concern Raised by the Diagnosis of Bipolar Disorder Has 
Been Resolved 

 
1. Testimony Regarding the Onset, Treatment and Management of the Individual’s 

Bipolar Disorder 
 

a. The Individual 
 
The individual testified that in November 2006, she “shut down,” and at her husband’s 
suggestion consulted a doctor, who diagnosed her with anxiety, prescribed lorazepam, an anti-
anxiety medication, and suggested that she obtain counseling.  Transcript of Hearing (Tr.) at 23.  
She took the lorazepam for about a week, and visited a counselor at her worksite.  Id. at 25-26.  
By the end of December, she was feeling back to normal.  Id.  On July 13, 2007, the individual 
started feeling extreme anxiety while at work.  Id. at 26.  The feeling intensified over the 
weekend that followed, and she began to experience racing thoughts.  Id. at 27.  When she 
returned to work on Monday, she began to suffer from paranoia, thinking that she was being 
followed and that her phone was tapped.  Id. at 29.  She stayed home from work on Tuesday, and 
saw her doctor on Wednesday.  Id.  Her doctor still believed she was suffering from anxiety, but 
referred her to a psychiatric counselor.  Id. at 30.  Ultimately, she was seen by a psychiatrist, who 
prescribed Paxil.  Id. at 31.  After a week on Paxil, her symptoms were worse, and at the 
psychiatrist’s recommendation, she voluntarily admitted herself for inpatient treatment.  Id. at 32.  
During that 11-day stay, she was diagnosed with bipolar disorder.  Id.  When she was released, 
she was taking six medications for her condition, including lithium.  Id. at 33-34.  With the help 
of her treating psychiatrist, she has modified her regimen of medication, so that she now takes 
lithium, a mood stabilizer, and risperdal, an anti-psychotic, daily, has three sleeping aids 
available to her as needed, and has eliminated Paxil altogether.  Id. at 34.  She testified credibly 
that despite the side effects of these medications, she has no inclination to unilaterally stop taking 
them:  “They keep me from having bipolar episodes, but they don’t change my core 
personality. . . .  It’s going to have to be an awful high barrier for me [to stop taking them], and I 
haven’t come anywhere close to that barrier.”  Id. at 73-74.  The individual testified that other 
than in November 2006 and July 2007, she has had no episodes of anxiety or bipolar disorder in 
her life.  Id. at 24, 52.   
 
The individual also testified about her management of the condition.  She sees her psychiatrist 
monthly to adjust medications as necessary.  Id. at 61.  She has biweekly sessions with each of 
two counselors, one who works with her psychiatrist in her health plan, and one who is onsite at 
her place of employment, generally alternating weeks so that she sees one counselor each week.  
Id. at 37, 57, 59.  Recently, she increased her sessions with her health-plan counselor to weekly, 
as a precaution to stress she might feel due to the upcoming hearing in this case.  Id. at 59.  In 
addition to professional treatment, and at the suggestion of her treating professionals, she now 
exercises on most days of the week and meditates for 20 minutes every evening.  Id. at 39, 46, 
62.  On her own initiative, she has charted her moods on a daily basis since September 2007, 
using a form she found online.  Id. at 39, 79; Exhibit L.  For each day, she records the medication 
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she has taken, any counseling sessions attended, doctor visits, exercise, hours of sleep, and, most 
important, her perceptions of her mood:  whether she feels within normal limits, or whether her 
mood is depressed or elevated, and the degree of deviation from the norm.  Exhibit L.  She 
shares these charts with her psychiatrist and counselors, and testifies that they have been helpful 
in spotting trends that need attention.  Tr. at 79.  As an example, she noted that in January 2008, 
when her access authorization was suspended, her mood chart indicates that she felt anxious and 
moderately depressed.  Id. at 89-90.  She raised this concern with her doctors, and within a week 
of noting the change, she was feeling better due to adjustment in her lithium dosage.  Id. at 63.   
 
In addition, the individual testified about a network of family, friends, and co-workers who 
support her through encouragement and vigilance of her moods.  She has told them that she 
suffers from bipolar disorder and has instructed them as to the early warning symptoms.  Id. at 
48.  She stated:  “Some of them had seen me in these . . . conditions, and I’m like, ‘Remember 
what I looked like on, you know, July 20th when we went out? . . . .  If I’m ever that way again, 
you need to . . . tell me, you need to tell . . . my husband.  If we’re not around you need to call 
my doctor or call 911 . . . . I need to get care.’”  Id.  Her network includes her five siblings, of 
which she speaks with at least two each week, and her mother, with whom she speaks weekly; 
she maintains they know her well enough to know when she does not “sound right on the 
phone.”  Id. at 48-49.   
 
Finally, the individual testified that she has learned to manage stress better in her life, and she 
has learned to recognize symptoms of her illness.  In the past, she would feel compelled to 
complete tasks she had assigned to subordinates in order to meet deadlines, id. at 23, but now she 
realized that it was more appropriate to let her superior know that a deadline cannot realistically 
be met, and to seek his advice in prioritizing projects.  Id. at 64.  She has reduced the hours she 
works, and no longer spends more than a half-hour to an hour on work projects during the 
evening hours at home, whereas before November 2006, she was often sending e-mails to her 
superior at midnight.  Id. at 29, 69.  She has learned to delegate tasks at home as well as at work. 
Id. at 39, 59.  Most important, the individual testified that she would be able to recognize a 
recurrence of an episode “like the one in July.  I mean, that one was very strong, and I think I 
would immediately get help.”  Id. at 65.  She further recognizes that she could have manic and 
depressive episodes in the future:  “It’s a chronic recurring illness, but I . . . do things to 
minimize the risk of it occurring, and I think I have a lot of safeguards in place to catch it, so that 
it would be [of] low severity and its impact would be very minimum.”  Id. at 66.   
 

b. The Individual’s Husband 
 
The individual’s husband testified that he had been married to the individual for twelve years.  
Id. at 167.  He stated that in the past two years, he has observed a general increase in the 
demands on his wife, both at work, where she has assumed greater responsibilities, and at home, 
as their three children have grown older and more active.   Id. at 168.  Although she worked only 
part-time officially, her actual hours were much closer to those of a full-time employee.  Id. at 
169.  By November of 2006, he observed that she was under more stress than before, more 
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agitated, sleeping less, and suffering from tight muscles.  Id. at 170.  He convinced her to see her 
physician, who diagnosed her with anxiety.  Id. at 171.  Prescribed medication helped her, but he 
continued to notice a steady increase in her workload.  Id. at 172.  On Friday, July 13, 2007, 
when she arrived home from work, the husband observed that his wife was obviously distressed 
and “really kind of off by herself thinking about something.”  Id. at 173.  Over the weekend, she 
became more agitated, convinced that she had been harassing her supervisor and would be fired.  
Id. at 174-75.  The following Monday, his wife returned to work, but when she returned home 
after work, he realized that her state of mind had deteriorated even further.  Id. at 176.  He 
convinced her to stay home from work the next day, by which time she was incoherent.  Id. at 
177.  The following day, he took her to her physician, who arranged for a psychiatric 
consultation.  Id. at 178.  His testimony is similar to his wife’s regarding her hospitalization, her 
compliance with prescribed medications, her delegation of household duties, her meditation, her 
mood charting, and her reduction in the hours she actually works.  Id. at 179-88.  He also pointed 
out that she has learned to be more assertive, rather than acceding to every request for her help at 
her children’s school and other social activities.  Id. at 186.  He testified that her support system 
includes family, friends and co-workers, all of whom she has instructed how to observe and 
report any behavior that may be early warnings of a new outbreak.  Id. at 189-90.  Finally, he 
stated that she is fully aware of how terrible she felt in July 2007 and how important it is to her 
to stay in remission.  Id. at 188-89, 195.    
 

c. The Individual’s Neighbor and Long-time Friend 
 
The individual’s neighbor testified that she has known the individual for the past nine years, as 
they live next door to each other.  Id. at 221.  She stated that she and the individual walk for 
exercise at least five days a week, and share other pastimes as well.  Id. at 221-22.  They spend a 
lot of time together and, as a result, the neighbor is quite aware of the individual’s moods.  Id. at 
222.  She knew her to be a cheerful and active person in general, and observed the change in 
behavior in both November 2006 and July 2007.  Id. at 223-25.  She is part of the individual’s 
support system, which she stated includes the individual’s extensive family and other friends, 
and knows to watch for both excessive sleepiness and hyperactivity.  Id. at 226-28.  She said that 
since the July 2007 episode, the individual has achieved a better balance between home and 
work, can now delegate responsibilities, and has learned to say “no.”  Id. at 229.  She also stated 
that the individual will do everything in her power to avoid a recurrence of the July 2007 
episode.  Id. at 230.   
 
A friend who has known both the individual and her husband for over 20 years also testified.  Id. 
at  233.  She sees the individual and her family about twice a week through school activities and 
frequent visits on the weekend.  Id. at 234.  During the summer of 2007, the individual’s mother, 
who lives 2,000 miles away, called the friend to ask her to check in on her daughter.  Id. at  236.  
The friend did so, and the individual was able to convince her at that moment that she was doing 
fine.  Id. at  237-38.  Later in the summer, the friend learned that the individual had been 
hospitalized.  Id. at  238.  The individual explained her condition to the friend in great detail, and 
elicited a promise that the friend would tell the individual’s husband about any significant 
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behavior she observed:  “. . . if I notice something, I was to take action.”  Id. at 238, 244.  She 
did, in fact, notice a change in January 2008, which coincided with the suspension of the 
individual’s access authorization, and challenged the individual at the time.  Id. at 245.  The 
friend also testified that the individual has learned to step back from her work and adjust her 
commitments at home to leave some time for herself.  Id. at 240-41. 
 

d. The Individual’s Manager and Co-Workers 
 
The individual’s manager testified that the individual was “the star” of his group.  Id. at 251.  
She was extremely successful in her position, which he acknowledged was very stressful by 
nature, and all the more so in the individual’s case, because she was quick to “overtask” herself.  
Id. at 250, 261.  He was out of town when the individual was hospitalized in July 2007, and it 
came as a shock to him.  Id. at 251-52.  When she was cleared to return to work, the two of them 
met with the site physician, who instructed him regarding signs of stress and how to respond.  Id. 
at 253; see also id. at 152-53 (testimony of site physician).  He observed that since her return to 
work, she is exceeding his expectations and is more outgoing.  Id. at 256.   
 
One co-worker has shared an office with the individual since her access authorization was 
suspended.  Id. at 202.  He attested to her success at her position, which involves interaction with 
many co-workers, even though she is excluded from being physically present in their work area.  
Id. at 204-05.  He also stated that she has instructed him on the warning signs of her illness, and 
what action to take if he were to observe any of them.  Id. at 203.  He clarified that he has not 
observed any, despite the many stresses she currently faces in her job.  Id. at 208-10.  A second 
co-worker testified that the individual was an excellent worker and that, since her return to work, 
he has observed that her more relaxed attitude and improved ability to delegate makes her more 
suited to the project on which they are working.  Id. at 215, 218-19.   
 

2. Expert Testimony as to the Individual’s Progress in Recovery and the Risk of 
Relapse 

 
The regulatory factors discussed above, both as to the severity of the individual’s illness and the 
steps that that the individual has taken thus far to overcome her illness, need to be taken into 
account in evaluating the “likelihood of recurrence,” in this case the likelihood that the 
individual will have acute episodes of bipolar disorder in the future.  While the lay witnesses at 
the hearing demonstrate that the individual is doing everything in her power to prevent a 
recurrence, I give more weight on this issue to the opinions of the experts who testified at the 
hearing, the individual’s treating psychiatrist, her on-site counselor, and the DOE psychiatrist. 
 

a. The Treating Psychiatrist  
 
The individual’s psychiatrist began treating her in October 2007.  Prior to October, the individual 
saw a different psychiatrist in the same health plan but located in a more distant city.  Id. at 95-
96.  Since then, the treating psychiatrist has been managing the individual’s medication regimen.  
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In addition, she confers regularly with the health plan counselor who provides psychotherapy to 
the individual.  Id. at 93-94, 115.  She stated that the individual has very good insight into her 
illness, is compliant with her appointments and medications, is well informed about the 
symptoms of her illness, maintains a mood chart, works diligently in therapy, uses meditation, 
exercises regularly, and is proactive about her medical care and her progress.  Id. at 97-98, 105-
09.  It was the individual who first noted a low mood in January 2007, which the psychiatrist 
managed by increasing the individual’s lithium dosage after tests confirmed that her earlier 
dosage was no longer providing a therapeutic benefit.  Id.  Since she began seeing the 
psychiatrist, the individual has dealt with stress by limiting her commitments and delegating 
responsibilities.  Id. at 99-100.  The psychiatrist is aware of the individual’s extensive support 
network of family, neighbors, co-workers, and friends.  Id. at 100.  In addition, she is available to 
the individual at all times through the health plan.  Id. at 106-07.  Her prognosis for the 
individual is good, notwithstanding that bipolar disorder is a chronic condition, and given the 
individual’s compliance with medication and therapy, her support system, her lack of symptoms 
since July 2007, and her good care, the risk of further recurrences is low.  Id. at 103-04, 111.  
She considers the individual’s condition to be stable, and will continue to see her on a monthly 
basis.  Id. at 119-20. 
 
  b.  The On-Site Counselor 
 
The on-site counselor saw the individual in November 2006, on two occasions, to discuss 
managing the stresses of work and home life.  Id. at 128.  She then saw her once in July 2007, 
when the individual’s management team expressed concern about her level of stress, at which 
time she understood that the individual already had an appointment with her physician.  Id. at 
130-31.  Since the individual’s return to work in September 2007, the on-site counselor sees her 
on a biweekly basis, to monitor her feelings and progress.  Id. at 135.  The counselor stated that 
the individual is candid with her, understands and accepts her illness, is fully compliant with her 
medications, has set limits for herself and learned to delegate, and has alerted a select group of 
people at work to warning signs to watch for and encouraged them to notify her or the site 
physician if they have any concerns.  Id. at 135-37.  In her opinion, as long as the individual 
continues to be compliant with her treatment plan, the risk of relapse is very low.  Id. at 138.  She 
considers the individual’s condition to be stable, and anticipates continuing to check in with the 
individual, eventually reducing the frequency to once monthly.  Id. at 143, 146.   
 

c.  The Testimony of the DOE Psychiatrist 
 
The DOE psychiatrist was present during the entire hearing and heard all of the hearing 
testimony.  Testifying last, he described the preceding testimony as “very comprehensive,” in 
that he had the opportunity to hear from the individual, “from her professional treaters, from her 
spouse, from her co-workers, from her friends, from her neighbors . . . .”  Id. at 267.  He stated 
that he was able to observe that the individual’s behavior during the hearing was entirely 
appropriate and that she “presented herself as emotionally stable,” id. at 267-68, “despite the 
anxiety-provoking nature of this whole process.”  Id. at 270.  Confirming that the individual has 
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a chronic illness, Bipolar Disorder Type I, that causes or may cause a defect in her judgment or 
reliability, he nevertheless described the following factors that were significant in his assessment 
of her status at the time of the hearing.  The individual has a tendency to be perfectionistic 
which, while beneficial particularly in her field of endeavor, has worked against her by making 
her “overly conscientious,” preoccupied with details, and willing to assume “excessive 
responsibility for others.”  Id. at 269-70.  “All of this has seemed to soften and be modified of 
late, which is both to her credit and also going to be beneficial in terms of whether she may have 
a relapse someday.”  Id. at 270.  In addition, she has voluntarily reduced her working hours, 
exhibited “very good self-awareness,” is complaint with her treatment plan and has responded 
well to it, meditates nightly, has a good support system, is vigilant of early symptoms of a 
relapse, and is “very properly and highly motivated to avoid a further breakdown . . . [and] to 
remain well.”  Id. at 270-73, 279.  Given this “safety net that’s quite impressive,” he expressed 
the opinion that the individual “is at low risk to have a relapse.”  Id. at 273.  He stated his belief 
that her condition is stable.  Id. at 275.  Although he stated that it is possible the individual will 
experience only this single manic episode of July 2007, he acknowledged that he could not 
guarantee she will not suffer a relapse at some point in her life.  Id. at 273-74.  Nevertheless, he 
concluded: 
 

. . . [S]he is doing all she can do.  I can’t ask – I couldn’t ask anything more of her 
with regard to managing her illness.  Basically, the proper treatment for this 
illness is a combination of medication management, and the medicines she’s 
receiving are appropriate, and stress management, and the psychotherapy she’s 
receiving is appropriate in that regard. 

 
Id. at 274. 
 
D. Hearing Officer Evaluation of Evidence 
 
As noted above, the decision of a Hearing Officer in a Part 710 case is a predictive assessment, 
in this case an assessment of the likelihood that the individual will experience a recurrence of a 
manic episode similar to the one that occurred in July 2007.  The evidence in this case points 
nearly universally toward a good prognosis, i.e., that it is quite unlikely that the individual will 
suffer a relapse.  
 
The experts who testified at the hearing were in accord on this prognosis.  These opinions were 
based at least in part on the same facts that I find compelling in this case.  First, the individual 
has been fully compliant with treatment plan established by her doctors and therapists.  See 
Personnel Security Hearing (Case No. TSO-0189), 29 DOE ¶ 82,820 (June 10, 2005).  Second, 
she has developed significant insight into her illness and is extremely capable to recognize early 
warning signs and react appropriately to them.  See, e.g., Personnel Security Hearing (Case No. 
TSO-0303), 29 DOE ¶ 82,900 (March 13, 2006).   Third, she has created remarkable support 
network of family, neighbors, friends, and co-workers to help her manage her illness and live her 
life fully.  See Personnel Security Hearing (Case No. TSO-0189).  Considering all of the 
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evidence in this case, I am thoroughly convinced that the individual has a sufficiently low risk of 
experiencing a manic episode in the future that might cause a defect in her judgment or 
reliability. 
 
IV. Conclusion 
 
For the reasons set forth above, I find that there is evidence that raises a substantial doubt 
regarding the individual’s eligibility for access authorization.  However, I find that the concern 
raised by that evidence has been more than sufficiently mitigated in this case.  I therefore 
conclude, “after consideration of all the relevant information, favorable and unfavorable,” that 
restoring the individual’s “access authorization would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. §§ 710.7(a), 
710.27(a).  
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 30, 2008 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 
 

Hearing Officer’s Decision 
 
Name of Case:   Personnel Security Hearing  
 
Date of Filing:  April 2, 2008 
 
Case Number:  TSO-0619 
 
 
This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter "the Individual") for access authorization.  The 
regulations governing the Individual's eligibility are set forth 
at 10 C.F.R. Part 710, "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the 
Individual’s suspended access authorization should be restored.  
For the reasons detailed below, I have concluded that the 
Individual’s access authorization should not be restored at this 
time. 
 

I.  Background 
 
In January 2007, the Individual reported an arrest for Driving 
Under the Influence (DUI) of alcohol.  DOE Ex. 13.  The Local 
Security Office (LSO) conducted a Personnel Security Interview 
(PSI), DOE Ex. 5, and referred the Individual to a DOE 
consultant-psychiatrist (the DOE Psychiatrist).   
 
The DOE Psychiatrist evaluated the Individual and issued a 
report.  DOE Ex. 11.  The DOE Psychiatrist diagnosed the 
Individual with alcohol abuse and opined that the Individual has 
been a user of alcohol habitually to excess.  Id. at 8-9, citing 
American Psychiatric Ass’n, Diagnostic and Statistical Manual of 
Mental Disorders (4th ed. text rev. 2000) (DSM-IV TR).  The DOE 
Psychiatrist further opined that the Individual had not 
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demonstrated adequate evidence of reformation or rehabilitation.  
DOE Ex. 11 at 10.  The DOE Psychiatrist stated that the 
Individual “has established a healthier pattern of drinking” but 
needed alcohol education and 12 months of abstinence to 
establish reformation.  Id.  
 
The LSO notified the Individual that information in its 
possession raised a substantial doubt about his eligibility for 
a security clearance.  DOE Ex. 1 (Notification Letter 
Attachment, citing 10 C.F.R. § 708.8(j) (Criterion J, alcohol).  
The Notification Letter cited the DOE Psychiatrist’s opinion, 
the 2007 DUI, and several earlier incidents.  The Individual 
requested a hearing, DOE Ex. 2, and I was appointed to serve as 
the Hearing Officer. 
 

II. The Hearing 
 
At the hearing, the Individual did not dispute the diagnosis of 
alcohol abuse.  Instead, the Individual maintained that he had 
not consumed alcohol for six months and had a strong counseling 
and support program. 
 
  A.  Written Evidence 
 
The DOE submitted an exhibit book.  The exhibit book includes 
the PSI transcript, DOE Ex. 5, and the DOE Psychiatrist’s 
report, DOE Ex. 11.   
 
The Individual submitted a number of exhibits.  Ind. Exs. A–G.  
The exhibits include documentation of his completion of a court-
ordered alcohol education program, Ind. Ex. C., and a June 2008 
letter from a certified substance abuse counselor at a local 
counseling center, Ind. Ex. G.   
 
In the June 2008 letter, the substance abuse counselor discusses 
the Individual’s diagnosis, treatment, and prognosis.  The 
Individual’s diagnosis is “alcohol abuse.”  Id.  The Individual 
completed a four-month intensive outpatient treatment program, 
during which he was motivated and gained insight.  Id.  The 
Individual has continued with a support group, has joined 
Alcoholics Anonymous (AA), and has an AA sponsor.  Id.  The 
Individual’s representation that he has been abstinent for six 
months is supported by the negative results of periodic drug and 
alcohol tests.  Id.  The Individual’s “prognosis is good, 
provided he continues to work the program of recovery.”  Id.  
The counselor recommended a minimum of one year and the 
completion of AA’s 12 steps.  Id.   
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  B. Testimony 

 
DOE presented one witness – the DOE Psychiatrist.  He testified 
last.  The Individual testified and presented five witnesses: 
his son, a neighbor, two colleagues, and an Employee Assistance 
Program (EAP) counselor. 
 
    1.  The Individual 
 
The Individual has worked at a DOE site and has had a security 
clearance for over 20 years.  Tr. at 43.  Several years ago, the 
Individual was in a difficult domestic situation.  Id. at 53-61.  
He and his wife divorced, and he obtained custody of their son.  
Id. at 46-47.  
 
After the January 2007 DUI, the Individual reduced his alcohol 
consumption and attended a mandatory alcohol education program.  
Tr. at 44, 64-67.  In early December 2007, shortly before his 
meeting with the DOE Psychiatrist, the Individual had a half-
glass of wine at dinner.  Id. at 67.  The Individual has been 
abstinent from alcohol since that time.  Id.   
 
After the Individual saw the DOE Psychiatrist, he went to the 
EAP counselor.  Tr. at 69.  She recommended that he enter a 
program, and he followed that recommendation.  Id. 99-102.  He 
completed an outpatient program and has continued with a support 
group.  Id. at 74-75.  He attends AA two or three times a week, 
has obtained a sponsor, and is working on the first AA step.  
Id. at 77-78, 90-91, 94-95. 
 
The Individual intends to remain abstinent.  Tr. at 91.  The 
Individual’s recovery program has given him insight into his 
emotions, including those related to his divorce.  See, e.g., 
id. at 46-49. 
 
    2. The Individual’s Son   
 
The Individual’s son testified that he and the Individual spend 
their evenings and weekends together, sometimes with friends and 
family.  Tr. at 22-24.  The son has not seen the Individual 
consume alcohol since the January 2007 DUI.  Id. at 15, 18.  The 
son is aware of the Individual’s recovery program and has 
attended some meetings with him.  Id. at 18-20. 
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    3.  The Individual’s Neighbor 
 
The neighbor has known the Individual for about ten years and 
has been his neighbor for about seven years.  Tr. at 116, 199.  
The Individual had a difficult domestic situation prior to his 
divorce.  Id. at 122-24.  Since the divorce, there are many 
positive changes in the Individual’s family life.  Id. at 123-
25.   
 
The neighbor testified concerning the Individual’s alcohol 
consumption.  Prior to the January 2007 DUI, the Individual 
might have a beer with the neighbor; since that time he has had 
a soda or water.  Id. at 199-20.  At some point, the Individual 
told the neighbor about the DUI and that he had stopped 
drinking.  Id. at 118, 120.  The Individual tells the neighbor 
about his recovery program and is “pretty excited about what 
he’s accomplished.”  Id. at 121.   
 

4.  The Individual’s Colleagues 
 
Colleague No. 1 participated with the Individual in a league 
recreational activity in which alcohol was served.  Tr. at 104-
08.  After the January 2007 DUI, the Individual did not consume 
any alcohol at the activity for the rest of the season.  Id. at 
108-09.  When the next season began, the Individual opted not to 
participate in the activity.  Id. at 109-10.     
 
Colleague No. 2 has known the Individual for about 16 years 
“[p]rimarily through work.”  Tr. at 169-70.  The colleague 
supervises the Individual’s work.  Id. at 170.  The Individual 
is an “[o]utstanding worker,” id., and the colleague has never 
seen any sign of alcohol abuse, id. at 171-72.   
 
    5.  The EAP counselor 
 
The Individual “self-referred” to the EAP in January 2008.  Tr. 
at 27.  The Individual discussed his alcohol use with the EAP 
counselor, and she recommended that the Individual select a 
program.  Id. at 27-28, 35-36.  The Individual has completed an 
intensive outpatient phase; he now attends once-a-week group 
sessions and also has opted to attend AA.  Id. at 29, 33-34.  
The EAP counselor met with the Individual two or three times a 
month during the intensive outpatient phase.  Id. at 36.  The 
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Individual’s son is supportive of his treatment program and has 
participated in some meetings with him.  Id.   
 
The EAP counselor has reviewed, and agrees with, the DOE 
Psychiatrist’s report.  Tr. at 33.  The EAP counselor’s 
prognosis for the Individual is “in alignment with the treatment 
program” and “very good” as long as he completes the program.  
Id. at 37.   
 
    6.  The DOE Psychiatrist  
 
The DOE Psychiatrist was present throughout the hearing.  He 
testified last.   
 
The DOE Psychiatrist discussed his evaluation seven months 
earlier.  The diagnosis of alcohol abuse was based on historical 
facts that are not in dispute.  Tr. at 144.  At the time of the 
interview, the DOE Psychiatrist thought that the Individual was 
“forthright, honest, open and motivated to stop drinking.”  Id. 
at 138.   
 
The DOE Psychiatrist discussed what he had heard at the hearing.  
He noted a “lot of positive information.”  Tr. at 141.  He 
cited, inter alia, the Individual’s awareness, his recovery 
program, and the “tremendous credit” that he deserves for being 
a “very responsible parent.”  Id. at 141-42.  The DOE 
Psychiatrist testified that the Individual had a “good 
prognosis” and was “doing everything that he should do.”  Id. at 
143.  The DOE Psychiatrist continued to opine, however, that the 
Individual needed 12 months of abstinence to demonstrate a full 
recovery.  Id. at 143-44, 166-67. 
 

III.  Applicable Regulations 
 
The regulations governing an individual’s eligibility for access 
authorization (also referred to as a security clearance) are set 
forth at 10 C.F.R. Part 710, “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  An individual is eligible for access 
authorization if such authorization “would not endanger the 
common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to 
an individual’s access authorization eligibility shall be 
resolved in favor of the national security.”  Id.  See generally 
Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” 
test indicates that “security-clearance determinations should 
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err, if they must, on the side of denials”); Dorfmont v. Brown, 
913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against 
the issuance of a security clearance).   
If a question concerning an individual’s eligibility for a 
clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a hearing 
officer.  Id. § 710.21(b)(3).  At a hearing, the burden is on 
the individual to present testimony or evidence to demonstrate 
that he is eligible for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”   
Id.  § 710.27(a). 
 

IV. Analysis 
 
It is undisputed that the Individual has a diagnosis of “alcohol 
abuse.”  The DOE Psychiatrist, the Individual’s substance abuse 
counselor, and the EAP counselor all agree on this issue.  See 
DOE Ex. 11 (DOE Psychiatrist’s report), Ind. Ex. G (letter from 
substance abuse counselor), Tr. at 33 (testimony of EAP 
counselor). 
 
The Individual’s diagnosis of alcohol abuse raises a security 
concern.  Both the DOE regulations and applicable adjudicative 
guidelines identify a diagnosis of alcohol abuse as derogatory 
information raising a security concern.  See 10 C.F.R.          
§ 710.8(j); Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information (issued on 
December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House) (the Adjudicative 
Guidelines) ¶ G.22(d), (e).   
 
In order to resolve a security concern, the Individual must 
demonstrate adequate evidence of reformation or rehabilitation.  
10 C.F.R.  § 710.27.  The DOE does not have a set policy on what 
constitutes reformation or rehabilitation from alcohol abuse, 
but instead makes a case-by-case determination based on the 
available evidence.  In making this determination, Hearing 
Officers properly give significant weight to the opinions of 
psychiatrists and other mental health professionals.  See, e.g.,  
Personnel Security Hearing, TSO-0477, 29 DOE ¶ 83,060 at 87,031 
(2007).     
 
The Individual has established that, as of the time of the 
hearing, he had abstained from alcohol for six months, had 
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completed an intensive outpatient treatment program, and was 
actively involved in group counseling and AA.  The Individual 
testified to these matters, as did other witnesses to the extent 
of their knowledge.  I believe that all the witnesses testified 
openly and honestly.   
 
I cannot conclude, however, that this six-month period is 
adequate to demonstrate reformation or rehabilitation.  All 
three experts agree that the Individual needs 12 months of 
abstinence to complete his recovery.  Tr. at 143-44, 166-67 (DOE 
Psychiatrist); Ind. Ex. G (Individual’s substance abuse 
counselor); Tr. at 35 (Individual’s EAP counselor).  I have no 
reason to question their opinion, which is in line with expert 
testimony we have heard in similar cases.  See, e.g., Personnel 
Security Hearing, TSO-0477, 29 DOE ¶ 83,060 at 87,031 (2007).  
Accordingly, I find that the Individual has not demonstrated 
adequate evidence of reformation or rehabilitation at this time. 
 
In making this determination, I recognize that the Individual’s 
attorney has argued that his alcohol problem is not a security 
concern because there is no evidence that it has interfered with 
his work.  See, e.g., Ind. Exs. B, D, E (performance appraisals, 
certificates of appreciation, and letters of commendation).    
Alcohol abuse is an unacceptable security risk, even if it has 
not resulted in a security breach in the past.  See, e.g., 
Personnel Security Hearing, VSO-0536, 28 DOE ¶ 82,881 at 86,112 
(2002), citing Personnel Security Hearing, Case No. VSA-0174, 27 
DOE ¶ 82,752 at 85,507 (1998).  Accordingly, an individual with 
a diagnosis of alcohol abuse must demonstrate reformation or 
rehabilitation.  As indicated above, the unanimous expert 
opinion is that needs 12 months of abstinence to establish 
recovery from his alcohol abuse.   
 
       V. Conclusion 
 
The Criterion J concern set forth in the Notification Letter has 
not been resolved.  Accordingly, I cannot conclude that access 
authorization “would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Based on the foregoing, the 
Individual’s suspended access authorization should not be 
restored at this time.  Any party may seek review of this 
Decision by an Appeal Panel.  10 C.F.R. § 710.28.     
 
 
Janet N. Freimuth 
Hearing Officer 
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Office of Hearings and Appeals 
 
Date: August 20, 2008 
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Name of Case:  Personnel Security Hearing 

 
Date of Filing:  March 24, 2008 

 
Case Number:  TSO-0621 

 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization should be restored.     
 

I. Background 
 
The individual has been employed by a Department of Energy (DOE) contractor since 1989 
and held an access authorization  (“security clearance” or “clearance”) as a requirement of 
his job.  The contractor requested that DOE grant the individual a higher level clearance 
and, during a routine re-investigation, the individual reported that he had previously 
received in-patient treatment for depression.  In August 2005, his clearance was 
suspended.  DOE conducted a personnel security interview (PSI) in November 2005, but 
the PSI did not resolve the security concerns regarding the derogatory information and the 
local security office (LSO) recommended that the individual participate in a psychiatric 
evaluation conducted by a DOE consultant-psychiatrist.  In February 2006, the psychiatrist 
diagnosed the individual with recurrent major depression.  The DOE sent him a Notification 
Letter in August 2006 setting forth charges.  Local DOE counsel uncovered additional 
derogatory information and DOE sent the individual a revised Notification Letter in February 
2008.  In February 2008, the LSO informed the individual how to proceed to resolve the 
derogatory information that had created a doubt regarding his eligibility for access 
authorization. Notification Letter (February 12, 2008).  The Notification Letter stated that the 
derogatory information regarding the individual falls within the purview of 10 C.F.R. ' 710.8 
(h), (k), and (l) (Criteria H, K and L).  
 
The LSO invoked Criterion H based on information in its possession that the individual has 
an illness or mental condition that causes or may cause a significant defect in his judgment 
or reliability.  This allegation arose from the diagnosis of a DOE consultant-psychiatrist that 
the individual suffered from recurrent major depression.  
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The LSO invoked Criterion K based on information in its possession that the individual has 
allegedly trafficked in, sold, transferred, possessed, used, or experimented with a drug or 
other substance listed in the Schedule of Controlled Substances except as prescribed or 
administered by a physician or as otherwise authorized by Federal law.  10 C.F.R.  § 710.8 
(k).  DOE invoked Criterion K based on information in its possession that the individual 
used illegal drugs between 1971 and 1988.   
 
Criterion L is concerned with information in the possession of DOE that indicates that the 
individual has engaged in unusual conduct and is subject to circumstances which tend to 
show that he is not honest, reliable, or trustworthy or which furnish reason to believe that 
he may be subject to pressure, coercion, exploitation, or duress which may cause him to 
act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).  With 
respect to Criterion L, the Notification Letter refers to derogatory information that raises 
concerns about the individual’s honesty, reliability and trustworthiness.  Specifically, the 
individual completed security forms in 1989 and April 2005 that did not disclose his use of 
illegal drugs.  He also allegedly provided discrepant information about his drug use in an 
October 2005 security supplement form.   
 
In a letter to DOE Personnel Security on March 3, 2008, the individual exercised his right 
under Part 710 to request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the 
individual, who was not represented by counsel, testified on his own behalf and elected to 
call four other witnesses.  DOE counsel called the DOE consultant-psychiatrist and a 
personnel security specialist as witnesses.  The transcript taken at the hearing shall be 
hereinafter cited as ATr.@  Various documents that were submitted by the DOE counsel 
during this proceeding constitute exhibits to the hearing transcript and shall be cited as 
AEx.@  Documents that were submitted by the individual during this proceeding are also 
exhibits to the hearing transcript and shall be cited as “Ind. Ex.@  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
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convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should be restored because I conclude that such a restoration would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 
A.  Findings of Fact 
 
From age 16 in 1971 through the early 1980s, the individual occasionally used illegal 
controlled substances.1 According to the individual, he stopped using drugs in late 1983 or 
early 1984, at the age of 28.  Ex. 7.  In 1989, the individual began working for the contractor 
and completed the required paperwork for an access authorization--a Questionnaire for 
Sensitive Positions (QSP) and a contractor-issued Security Supplement Form (SSF).  Ex. 
21, 22.  The QSP (the DOE form) asked the individual to indicate if he had used drugs in 
the last five years, and he marked “No.”  Ex. 21.  The SSF (the contractor form) asked if he 
had ever used drugs at any time, and he also marked “No.”   Ex. 22.  Around 1990, the 
individual began to experience symptoms of depression.  Ex. 14.  In 1995, the individual 
began to consult his doctor about problems with his wife and children. Ex. 3 ( PSI) at 5.  
The doctor put the individual on medication.  PSI at 27. The individual then went to see a 
psychiatrist who continued the medication but also suggested that the individual try electro-
convulsive therapy treatments (ECT).  Id.  at 6, 13.  In 2000, he spent three weeks in a 
local medical center and was then out of work for three months recovering.  PSI at 14-15.  
He continued with that psychiatrist for approximately three years, until she closed her 
practice.  PSI at 23.  In 2001, his psychiatrist diagnosed the individual as suffering from 
recurrent major depression.  Ex. 14.   The individual began to see his current psychiatrist in 
October 2004 when he was having trouble with his family and some co-workers.  PSI at 28, 
Ex. 16 at 7.   
 
In February 2005, the individual was on short-term disability after some additional ECT 
treatments.  Ex. 13.  In April 2005, the individual completed a Questionnaire for National 
Security Positions (QNSP) for a higher level clearance, and on that form denied using 
drugs in the last five years.  Ex. 16.  During the background investigation, DOE found that 
the individual had been treated for depression in 2000.  PSI at 7, 38.  Between February 
2005 and December 2005, the individual saw a counselor, at the recommendation of his 
psychiatrist, for eight one-hour sessions. 

                                                 
1 The LSO and the individual disagree on the date that the individual stopped using illegal drugs.  The 
individual alleges that this drug use stopped in late 1983 or early 1984, around age 29.   The DOE psychiatrist 
maintains that the notes of his interview with the individual indicate that the individual stopped using drugs in 
1988 at age 33. 
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In October 2005, the individual completed another SSF, but in response to the question had 
he ever used drugs, he responded “Yes,” and disclosed that he had last used illegal drugs 
in 1984.  Ex. 18.2  That month, DOE suspended the individual’s clearance.  Ex. 2.  In 
November 2005, the individual participated in a personnel security interview.  Ex. 3 (PSI).  
In February 2006, a DOE consultant psychiatrist diagnosed the individual with recurrent 
major depression.  Ex. 10.  The individual also disclosed his past drug use to the DOE 
psychiatrist.  Id.  Although he was stable for one year on two medications, the DOE 
psychiatrist was concerned that the individual did not comply with the follow-up portion of 
his treatment plan.  Id.  In April 2006, the DOE psychiatrist concluded that the individual 
was still suffering from major depression.  Ex. 8.  The individual’s psychiatrist, however, 
found that the individual had been free of any symptoms of depression for at least three 
months prior to July 2006.  Ex. 6. In August 2006, the LSO sent the individual a Notification 
Letter.  Ex. 2.  In October 2007, the individual's psychiatrist found that the individual’s 
depression remained in remission.  Ex. 5.   In January 2008, the DOE psychiatrist reviewed 
medical records from the individual’s psychiatrist and found that his depression was in 
remission, but could not conclude that there was a low probability of recurrence or 
exacerbation.  Ex. 4.  The LSO sent the individual a second Notification Letter in February 
2008.   Ex. 1. 
 

B. DOE=s Security Concerns 
 
Based on the diagnosis of the DOE psychiatrist, I find that the LSO properly invoked 
Criterion H in suspending the individual’s security clearance.   As observed by Hearing 
Officers in similar cases, a diagnosis of a mental condition raises serious security concerns. 
“Emotional, mental, and personality disorders can cause a significant defect in an 
individual’s psychological, social and occupational functioning.  These disorders are of a 
security concern because they may indicate a defect in judgment, reliability, or stability.”  
Personnel Security Hearing, Case No. TSO-0565, 29 DOE ¶ 82,782 (2007) (citing 
Personnel Security Hearing, Case No. VSO-0224, 29 DOE ¶ 82,860 at 86,035 (2005).  See 
also  Attachment to Memorandum from Assistant to the President for National Security 
Affairs, “Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information,” at ¶ 28 (b) (December 29, 2005) (Revised Adjudicative Guidelines).    
 
Criterion K deals with the use of illegal drugs.  Illegal drug use may cause an individual to 
act in a manner that is inconsistent with the best interests of national security while under 
the influence of such substances.  See Revised Adjudicative Guidelines at 11.  Also, illegal 
drug use indicates a willingness to ignore the law that could be reflected in the clearance 
holder’s attitude toward security requirements.  See, e.g., Personnel Security Hearing, 
Case No. VSO-0448, 28 DOE ¶ 82,816 (2001); Personnel Security Hearing, Case No. 
VSO-0350, 28 DOE ¶ 82,756 (2000).  The individual’s drug use is well documented in the 
record, and validates the charges under Criterion K.   
 

                                                 
2 The file also contains an SSF that is unsigned and undated, but indicates that the individual had been treated for 
depression for the previous 10 years.  Ex. 19.   
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As for Criterion L, the LSO alleges that the individual failed to list his use of illegal controlled 
substances on an SSF and a QSP completed in 1989, and on an undated SSF that may 
have been completed in April 2005.  When he completed a third security supplement form 
in October 2005, the individual disclosed his drug use.  However, the LSO alleges that the 
information the individual provided about his drug usage on the third SSF was not 
consistent with the information that he provided to the psychiatrist in February 2006.  The 
individual was not reliable or trustworthy when he furnished discrepant information and did 
not fully disclose his drug use during the processing of his application.  This behavior 
demonstrates an unwillingness to comply with rules and regulations which indicates that the 
individual may not properly safeguard protected information. See Revised Adjudicative 
Guidelines at 8.  Thus, the security concern under Criterion L is also valid. 

 
C.  Hearing Testimony 
 
1. The Individual 
 
The individual testified that he disclosed his drug use on the contractor-issued SSF in 
October 2005 for two reasons: (1) because the SSF, unlike the DOE forms he had 
completed in the past, asked about lifetime drug use; and (2) because he had become 
religious and decided to tell the truth about his past.  Tr. at 18-19.  However, the individual 
argued that he did not use drugs in the five years prior to signing the QSP dated June 
1989.  Tr. at 119-121.  He maintains that he stopped using drugs in late 1983 or early 1984, 
around the age of 29.  Id. at 121.   Thus, when he signed the QSP in June 1989, he 
answered truthfully when he stated that he had not used drugs in the five years preceding 
his completion of the QNSP.  Id. at 119-121.   He admitted that he did not disclose his drug 
use on the 1989 contractor-issued SSF because he was a single parent and needed the 
job.  Id. at 125.   
 
The individual testified that he has a good relationship with his wife, a nurse who works for 
a neurologist.  At times, his wife’s employer had filled his prescriptions.  His wife helps him 
to recognize if he is showing symptoms of depression and advises him when he needs to 
see the doctor.  He has a very good relationship with his current psychiatrist, who has 
treated him for several years, and has asked him to return every six months.  Tr. at 81. 
 
2. The Personnel Security Specialist 
 
The personnel security specialist testified about her interview with the individual in 
November 2005.  She testified that the individual’s file came to her because of the in-
patient hospitalizations in 2000 that had not been reported to the LSO.  Tr. at 198.   Based 
on unresolved issues from the PSI, the personnel security specialist recommended a 
psychiatric evaluation.  Id. at 199.  She also explained that the individual’s file was sent to 
OHA in 2006, but had not been assigned a Hearing Officer.  Id. at 207.  The  LSO asked 
the DOE psychiatrist for an update of his treatment.3  Id. at 211.  She noted that the 
individual completed a form on October 2005 prior to his evaluation.  Id. at 200. She was 

                                                 
3 The LSO mitigated the non-reporting aspect because the individual had  reported to his medical 
department, even though he was supposed to report that information to LSO security.  Id. at 214. 
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present during the entire hearing.  After listening to all of the testimony, the personnel 
security specialist concluded that she still had concerns about the individual’s alleged 
dishonesty regarding his drug use, and was not convinced that the individual has sufficient 
motivation to comply with his treatment if he were to suffer a stressful situation or lose the 
support of his wife.  Id. at 271.  

 
3.  Character Witnesses  
 
The individual’s colleagues testified that he was an honest, reliable worker.  They saw no 
evidence of drug use, or any erratic behavior.  Tr. at 42, 64.  The individual’s supervisor 
attends his church, and confirmed that the individual joined the church recently and is very 
serious about his new faith.  Id. at 62. 
 
The individual’s wife of 18 years testified that the family was financially secure despite the 
expensive medical treatment that the individual had undergone in 2005.    Tr. at 175-176.  
She has been a nurse for 20 years and works for a local doctor.  Id. at 185.  Her husband 
was under a lot of stress in the three years since his clearance was suspended, but she felt 
that he has handled the stress very well.  She testified that the individual is very honest and 
trustworthy and a good provider.  Id. at 179.  The wife testified that the individual’s shift 
work made his depression more severe.  Id. at 180, 184.  She confirmed that the individual 
was on medication prior to seeing a psychiatrist Id. at 185.  She understands that the 
individual has depression and will never be able to stop taking medication.  The wife 
maintained that she and the individual have worked hard to keep his illness under control 
and to comply with his treatment plan.  Id. at 187. He visited his first psychiatrist over 10 
years prior to the hearing.  He has seen his current doctor for three or four years.   He sees 
his current psychiatrist  when the psychiatrist asks him to, about every three to six months. 
To her knowledge, her husband has never missed an appointment, but he has forgotten 
one.  She does not believe that he missed the appointment on purpose.  Id. at 190-1.  She 
reminds her husband about appointments usually.  He went to see a psychiatrist because 
he knows he needs help.  She testified that they have a good system to avoid him missing 
appointments.  She feels that her husband has been stable with his most recent 
psychiatrist.  Id. at 195-6. 
 
4.  The Psychiatrists 
 
The individual’s psychiatrist testified that in December 2004, he diagnosed the individual 
with depression in remission.  Tr. at 137.  He recommended that the individual take three 
additional ECT sessions. According to the psychiatrist, the individual responded well to the 
ECTs.  Id. at 142.  He described the individual as somewhat conservative about reaching 
out for help and displaying some history of not returning on time for his follow-ups.  Id. at  
140, 147.  The individual thought he was doing fine, but returned because of pressure from 
DOE.  Id. at 151.   The individual was able to get antidepressants from his primary care 
physician when he did not see his psychiatrist.  The psychiatrist concluded that although 
the individual will experience future episodes of depression, he has responded well to  
treatment and he and his wife know the symptoms of an approaching episode.  Id. at 158.  
He maintains that the individual’s depression is in remission and that the individual and his 
wife are good at contacting him if a depressive episode is coming on.  Id. at 159-60.The 
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individual knows what to do if he has a relapse based on a stressful incident.  Id. at 166.   
He recommends that the individual return for visits every six months.  Id. at 148-150.  The 
psychiatrist testified that his current diagnosis of the individual is major depression, 
recurrent, in remission. Id. at 1 69-70.   
 
The DOE psychiatrist was present during the entire hearing and testified at the end of the 
hearing that his diagnosis of the individual in February 2006 was recurrent major 
depression, a disorder with a substantial risk of a significant defect in judgment or reliability. 
 Id. at 238.  ̀ He testified that ECT treatments are used when the response to medication is 
inadequate, but that ECT is a good treatment with a good success rate.  Id. at 239.  In April 
2006, he updated his opinion that the individual still suffered with recurrent major 
depression and possibly bipolar depression.  The DOE psychiatrist at first had concerns 
with the frequency of the individual’s visits to his psychiatrist and recommended visits every 
three to four months.  However, after listening to the testimony of the individual’s 
psychiatrist, the DOE psychiatrist was comfortable with the current treatment plan of visits 
every six months.  He explained that  “having seen the caliber of this psychiatrist and the 
fact that the psychiatrist seems, you know, motivated to help the man and knows him 
personally – then you see his wife who fits the same category – I do believe that lessens 
my concern that if he did take a relapse, that he would get treatment quickly.”  Id. at 246.    
He testified that the individual’s major depression was in remission for about three years 
prior to the hearing, and that there is a lower probability of recurrence every year that he is 
in remission.  Id. at 267-8.  In conclusion, the DOE psychiatrist testified that his concerns 
were mitigated by: (1) the length of time of the individual’s remission; (2) the support and 
concern of the individual’s psychiatrist; and (3) the support and concern of the individual’s 
wife.  Id. at 268.  The testimony of the individual’s wife and the treating psychiatrist 
resolved any doubts that the individual was not compliant with his treatment plan.  
Consequently, the DOE psychiatrist concluded that the individual no longer poses a 
Criterion H concern.  Id. at 269. 
 

D. Mitigation of Security Concerns 
 

1.  Criterion H – Significant Defect in Judgment or Reliability 
 
The LSO invoked Criterion H because the DOE psychiatrist diagnosed the individual with 
major depression. For the reasons that follow, I find that this concern has been mitigated.  
 
First, both the individual’s psychiatrist and the DOE psychiatrist have concluded that the 
individual’s major depression is in remission. The DOE psychiatrist is satisfied that the 
individual is in the appropriate treatment, and that he is complying with that treatment plan.  
In similar cases involving a diagnosis of a depressive disorder, Hearing Officers have held 
that the security concerns were resolved where there was agreement of the psychiatric 
experts that the disorder was in remission.  See Personnel Security Hearing, Case No. 
TSO-0655 , 29 DOE   (2007); Personnel Security Hearing, Case No. TSO-0072, 28 DOE 
¶ 82,960 (2004); Personnel Security Hearing, Case No. TSO-0405, 29 DOE ¶82,976 
(2006).   Both experts agree in this case.   
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Second, the concern has been mitigated by counseling and treatment, in addition to a 
favorable prognosis by a duly qualified mental health professional.  See Adjudicative 
Guidelines, ¶ 29 (b)  Finally, the record contains a recent opinion by a duly qualified mental 
health professional employed by the U.S. government that the individual’s condition is in 
remission, and has a low probability of recurrence or exacerbation.  See Adjudicative 
Guidelines, ¶ 29 (c).  I find no evidence in the record to contradict the conclusions of the 
psychiatrists.  The individual and his wife testified that he has not had symptoms of 
depression in several years, and that he has a good relationship with his psychiatrist and 
plans to continue his treatment plan.  Both spouses acknowledged the seriousness of the 
disorder, and appear committed to follow the advice of the treating psychiatrist.  Therefore, 
I conclude that the individual has mitigated the security concerns of Criterion H. 
   

2. Criterion K – Drug Use 
 
According to the regulations, I must rely on the record and my observations at the hearing, 
and make a common-sense judgment on this matter as directed by 10 C.F.R. § 710.7(c).  
After carefully reviewing the record and the Revised Adjudicative Guidelines, I find that the 
individual has mitigated the security concerns regarding his use of illegal drugs based on 
the passage of time.  See Adjudicative Guidelines, Guideline H, ¶ 26 (a).  He has not used 
illegal drugs in over 20 years prior to the hearing.  Second, the individual has demonstrated 
his intent not to use drugs in the future by demonstrating an appropriate period of 
abstinence.  See Adjudicative Guidelines, Guideline H, ¶ 26 (b).  See Personnel Security 
Hearing, Case No. TSO-0625, 29 DOE ¶ _____ (September 10, 2008) (finding that 15 
months of abstinence lends credence to testimony of individual that she does not intend to 
use drugs in future).  In summary, the individual has convinced me through his testimony 
and his demeanor that there is little likelihood that he currently uses illegal drugs or will use 
them again. His use of illegal drugs occurred so long ago and his current lifestyle is so 
different that the drug use is unlikely to recur.  For the reasons set forth above, I conclude 
that the individual has mitigated the Criterion K security concerns in the Notification Letter.   
 
 3.   Criterion L- Unusual Conduct 
 
The Criterion L concerns were based on the individual’s failure to list his drug use on 
security paperwork.  This is a close case because there are factors that weigh for and 
against a finding of mitigation.  The individual’s behavior in failing to disclose his drug use 
on the initial SSF, and then maintaining that omission for 16 years, is a serious matter.  He 
did not correct the SSF promptly before being confronted with the facts.  See Adjudicative 
Guidelines, ¶ 7 (a).  During that time, he could have been subject to exploitation, 
manipulation or duress.  See  Adjudicative Guideline, ¶16 (e). 
 
On the other hand, the adjudicative process directs me to examine the individual’s life and 
carefully weigh a number of variables know as the “whole person concept.”  See 
Adjudicative Guidelines, ¶ 2 (a).  With that direction, I find several positive factors in this 
case.  The individual revealed his previous drug use to DOE because of his commitment to 
the truth based on his new religious beliefs.  There was no evidence in the record that DOE 
would have known of the individual’s drug use had he not disclosed it on his 2005 SSF.  
The individual also took steps to eliminate his vulnerability to exploitation, manipulation or 
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duress by being open with his colleagues and family about his previous drug use and 
mental health treatment.  Thus, it is unlikely that he could be blackmailed about these 
events.  See Adjudicative Guidelines, 17 (e).  Further, there is evidence in the record of 
permanent behavioral change.  The individual has acknowledged his untrustworthy 
behavior and taken positive steps to alleviate the factors at its root.  In the years since the 
individual completed his initial SSF, he has comported himself in an upright manner.  He  
has matured and is married to a supportive spouse who provides stability in his life.  He has 
joined a church that provides him with moral direction.  He admitted at the hearing that he 
lied on his initial SSF, but that he told the truth in 2005 because of the teachings of his 
church.   
 
After analyzing the variables and observing the individual and his witnesses at the hearing, 
I find that the unusual conduct is unlikely to recur.  I conclude that the individual mitigated 
the security concerns about his honesty, reliability or trustworthiness when he made a 
good-faith effort to correct the omission and disclosed his illegal drug use on the October 
2005 form.  See also Personnel Security Hearing, Case No. TSO-0625, 29 DOE ¶ ______ 
(September 10, 2008) (finding that individual who admitted drug usage that DOE would not 
have known otherwise has mitigated Criterion L concern regarding honesty); Personnel 
Security Hearing, Case No. TSO-0079, 29 DOE ¶ 82,755 (2004) (self-reporting incidence of 
drug use mitigates Criterion L security concern).  The individual told the truth without regard 
for any possible negative repercussions to his employment and has continued to do so.  
See also Personnel Security Hearing, Case No. TSO-0236, 29 DOE ¶ 82,880 (2005) 
(discussing importance of a subsequent pattern of responsible behavior where honesty is in 
question).  
 
I also find that the individual provided truthful answers on his DOE security forms, the 1989 
QSP and the 2005 QNSP. As regards the June 1989 QSP, the individual testified that he 
had not used drugs in the five years prior to completing that form, specifically since late 
1983 or early 1984.  See Ex. 7, 21.  My observation of the individual’s demeanor and my 
review of the record have convinced me that the individual testified credibly about the age 
at which he last used drugs. Even though the DOE psychiatrist noted his last drug use as 
1988, the DOE psychiatrist could not remember the interview details.  Therefore, I find that 
the individual answered his June 1989 QSP truthfully.  See Ex. 21.  The individual also 
answered his April 2005 QNSP truthfully when he stated that he had not used drugs in the 
last five years. Ex. 16.     
 
For the reasons set forth above, I find that the individual has provided sufficient mitigation 
of the Criterion L security concern to remove any doubts about his reliability, honesty, or 
trustworthiness.  See Guideline E, Section 17 (c).    
 
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (h), (k), and (l).  However, the individual has presented adequate mitigating 
factors for all criteria that alleviate the legitimate security concerns of DOE security.  Thus, 
in view of the criteria and the record before me, I find that restoring the individual=s access 
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authorization would not endanger the common defense and security and would be 
consistent with the national interest.  Accordingly, I find that the individual’s access 
authorization should be restored.  Any party may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 

 
 

 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 30, 2008 
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September 2, 2008 

 
DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 

Date of Filing:  April 11, 2008 
 

Case Number:  TSO-0622 
 

This Decision concerns the eligibility of  XXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set forth 
at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual’s access authorization 
should be granted.     
 

I. Background 
 
The individual is an applicant for a DOE security clearance.  On April 11, 2007, the individual 
completed and signed a Questionnaire for National Security Positions (QNSP) in which he revealed 
that he had used cocaine while active in the military in 2003.  Ex. 7.  Based on concerns arising from 
the individual’s QNSP, the DOE Local Security Office (LSO) conducted a Personnel Security 
Interview (PSI) of the Individual.2  At the PSI, the individual clarified that he “tasted” cocaine on 
one occasion in 2003.  Ex. 7 at 19.  During the same PSI, the individual also admitted to using 
marijuana approximately ten times while in high school in 1997 and 1998.  Ex. 8 at 15.    
 
Based on the individual’s account of his previous drug use, the LSO determined that the individual 
had used marijuana and cocaine.  Through further questioning at the PSI, the LSO concluded that the 
individual used cocaine while in possession of a Department of Defense (DOD) security clearance.  
Further, the individual admitted that he used cocaine despite knowing that his illegal drug use was in 
violation of the military’s zero tolerance policy regarding illegal drugs.   
 
On March 18, 2008, the LSO issued a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold a 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
  
2  The transcript of the October 10, 2007, PSI appears in the record as Exhibit 8. 



 - 2 -

security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of two potentially disqualifying criteria set forth in 
the security regulations at 10 C.F.R. § 710.8, subsections (k) and (l) (hereinafter referred to as 
Criteria K and L, respectively).3   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations by requesting an administrative review hearing.  On May 27, 2008, the Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case.  I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, three 
witnesses testified.  The DOE Personnel Security Specialist testified on behalf of the agency.  The 
individual testified on his own behalf and also called his wife as a witness.  In addition to the 
testimonial evidence, the DOE submitted nine exhibits into the record; the individual submitted four. 
The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were 
submitted by the DOE counsel during this proceeding constitute exhibits to the hearing transcript 
and shall be cited as “Ex.”  Documents submitted by the individual shall be cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concern at Issue 
 

As previously noted, the LSO cites two criteria, Criteria K and L, as bases for denying the 
individual’s application for a security clearance.  With regard to Criterion K, the LSO relies on the 
individual’s admission during the PSI that he used marijuana while in high school in 1997 and 1998, 
and cocaine in May 2003 while in possession of a DOD security clearance.  As for Criterion L, the 
LSO cites several facts, among which are the following: (1) during his October 2007 PSI, the 
individual admitted using marijuana ten times in 1997 and 1998; (2) the individual admitted using 
cocaine in May 2003 while possessing a DOD security clearance; and (3) although the individual 
stopped using marijuana in 1998 because he did not want his use to negatively impact his future 
military career, he used cocaine in May 2003 despite his knowledge that cocaine use was in 
violation of the military’s zero tolerance policy.   
  
I find that the information set forth above constitutes derogatory information that raises concerns 
about the individual’s illegal drug use under Criteria K and L.  The LSO invoked Criterion K 
because of the individual’s admitted past illegal drug use; specifically smoking marijuana while in 
high school and using cocaine while in the military.   The use of an illegal drug is a security concern 
both because it may impair a person’s judgment and because it raises questions about a person’s 
ability or willingness to comply with laws, rules and regulations.  See Guideline H of the Revised 

                                                 
3  Criterion K relates to information that a person has “[t]rafficked in, sold, transferred, possessed, used, or experimented 
with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to section 202 of the 
Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as 
prescribed or administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise 
authorized by Federal law.” 10 C.F.R. § 710.8(k).  Criterion L relates to information that a person “[e]ngaged in any 
unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or 
duress which may cause the individual to act contrary to the best interests of the national security.  Such conduct or 
circumstances includes, but is not limited to, criminal behavior, a pattern of financial irresponsibility, conflicting 
allegiances, or violation of any commitment or promise upon which DOE previously relied to favorably resolve an issue 
of access authorization eligibility.”  10 C.F.R. § 710.8(l). 
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Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued on 
December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Revised Adjudicative Guidelines).   
 
With regard to Criterion L, the individual’s one-time use of an illegal substance in violation of the 
military’s zero tolerance policy and while holding a DOD security clearance is problematic from a 
security standpoint because it calls into question his willingness to comply with the law as well as 
his honesty, reliability and trustworthiness.  See id., Guideline E. 
 

III. Findings of Fact 
 
The individual’s admissions to the concerns in the Notification Letter are incorporated herein. In 
addition, after a thorough review of the exhibits, I make the following findings of fact. 
   
The individual first used marijuana in 1997 while in high school at the age of sixteen.  Ex. 8 at 11-
12.  Although he realized marijuana was illegal, the individual maintained that he used it because of 
“curiosity” and “peer pressure.”  Id. at 12.  During his time in high school, the individual used 
marijuana approximately ten times.  He stated that his usage was not an “everyday thing” but 
occurred “just once in a while.” Id. at 12-13.   The individual only used marijuana at parties with 
friends and recalled that the marijuana made him drowsy, tired and hungry.  Id. at 14.  He last 
recalled using marijuana during his senior year of high school in 1998.  Id.  The individual stated 
that he stopped using marijuana prior to entering the military because he didn’t want anything to 
negatively affect his future.  Id. at 15.  
 
In 2003, while in the military, the individual experimented with cocaine on one occasion.  Id. at 19.  
The circumstances surrounding that usage are as follows.  A friend offered the individual cocaine at 
a party.  Id.  The individual claims that he thought that his friend was playing a joke with baking 
powder or baking soda.  Id. at 21.  The individual recalled questioning his friend about the nature of 
the substance to which his friend replied, “it’s just a little bit of cocaine” and “you can taste it.”  Id.  
Because he believed his friend to be joking, he dipped his finger in the powder and tasted it.  Id. at 
20-21.  The individual stated that his use was a “one-time thing” that had no affect on him.  Id. at 20-
22.  He admitted that although he realized cocaine was illegal, he used it because of “curiosity” and 
to see how it tasted.  Id. at 19.  He stated that he was never convinced that the substance was cocaine 
and not baking powder, but believed it to be cocaine because of what his friend told him.  Id. at 21-
22.     
 
The individual admitted that this one-time experimentation with cocaine while in the military 
constituted illegal drug use.  Id. at 19.  He noted, however, that at the time he used cocaine, he was 
on military leave and being processed out of the military.  Id. at 24.  The individual stated that prior 
to his first deployment, he remembered filling out a “big stack” of paperwork for which he was told 
was for a clearance.  Id. at 24.  However, he was not sure if he held a clearance at the time of the 
cocaine use.  Id.  He maintained that he was not given any information regarding the type or duration 
of this clearance.  Id.   
 

IV. Regulatory Standard and the Individual’s Burden 
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The applicable regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  There is a strong presumption against the granting or restoring of a security clearance.  
See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national 
interest” standard for the granting of security clearances indicates “that security determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that granting 
him an access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is afforded a full 
opportunity to present evidence supporting his eligibility for an access authorization. The Part 710 
regulations are drafted so as to permit the introduction of a very broad range of evidence at 
personnel security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 
710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of evidence to 
mitigate the security concerns at issue. 
 

V.  Hearing Testimony 
 
1.  The DOE Personnel Security Specialist 
 
The DOE Personnel Security Specialist (security specialist) testified that the individual’s application 
came to the attention of personnel security because of concerns uncovered during his background 
investigation.  Tr. at 13.  Specifically, the individual admitted illegal drug involvement and usage in 
1997 and 1998, when he used marijuana approximately ten times and also when he experimented 
with cocaine in May 2003.  Id. at 13.   
 
The security specialist further testified that at the time of the 2007 PSI, all mitigating, derogatory or 
disqualifying factors were considered and there were not enough mitigating factors to resolve the 
concerns.  Id. at 16.  The security specialist explained that during his PSI, the individual admitted to 
holding a DOD clearance while using cocaine.  Id.  The security specialist testified that DOE has 
concerns about the individual’s trustworthiness because he knowingly violated the rules and 
regulations he pledged to abide by when he was granted a security clearance.  Id. at 17.  
  
With regard to the individual’s marijuana use in 1998 and 1999, the security specialist stated that the 
only mitigating factor would be time because the individual’s usage occurred approximately nine to 
ten years prior to the PSI.  Id. at 20.  However, the security specialist maintained that the 
individual’s earlier marijuana use coupled with his cocaine use in 2003 indicate a greater likelihood 
of recurring drug use.  Id. at 18.  The security specialist further testified that this recurrence of illegal 
drug use also indicates a possible pattern of illegal drug activity and association with persons who 
use drugs.  Id. at 21. 
 
2.  The Individual’s Wife 
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The individual’s wife testified that she met the individual approximately six years ago through a 
mutual friend.  Id. at 25-26.  She stated that she and the individual dated for four years and have 
been married for almost two years.  Id.  She testified that she first became aware that the individual 
had used drugs when he completed his paperwork for the access authorization.  Id. at 27.  She stated 
that she was surprised because she has never known the individual to use drugs.  Id.  
 
The individual’s wife testified that the individual no longer associates with the military friends who 
were at the party when he experimented with cocaine in 2003.  Id. at 30.  She testified that she is 
confident that the individual will never use drugs again.  Id. at 31.  She continued that if the 
individual used drugs, it would be the end of “everything” and that the individual would “never 
place that in jeopardy.”  Id.   
 
The individual’s wife testified that although she knew the individual during the time of his illegal 
drug use in May 2003, they were living apart and dating.  Id. at 32.  She stated that the individual’s 
drug use was not intentional and that he believed it to be a joke.  Id.  She stated that since they have 
been married, they don’t socialize with anyone except family nor does the individual associate with 
anyone who is involved with drugs.  Id. at 33.    
 
3.  The Individual  
 
The individual testified that he last smoked marijuana at the ages of 16 and 17 in 1998 and 1999, ten 
years prior to the hearing in this case.  Id. at 36.  He maintained that he has no idea where his high 
school acquaintances currently live and last recalled having contact with anyone from high school 
when he went home on Christmas leave in 2000.  Id. at 36-37.  He testified that he purposely 
stopped using marijuana in 1999 because he knew that drug use could impact his military career.  Id. 
at 37.  He stated that he knew using marijuana was a bad thing and that it was against the law.  Id.  
He testified that he did not use any illegal drugs between 1998 and 2003.  Id. 
 
With regard to his cocaine use in 2003, the individual testified that his one-time experimentation 
with cocaine occurred with a military friend whom he had known for three years.  Id. at 40.  He 
stated that he and his friend were at a party with the rest of their military unit.  Id. at 41.  The 
individual testified that while at the party, he saw powder in a room on a corner of a table.  Id. at 52. 
 After he saw it he asked “what the heck is that?”  Id.  The individual stated that he was “freaked out 
a little bit” because he had never seen cocaine before.  Id.  His friend told him that it was cocaine 
and because he thought his friend was joking, he put his finger in the cocaine and tasted it.4  Id. at 
52; 54.   
 
The individual stated that he had never seen nor used cocaine prior to that incident.  Id.  He also 
testified that he had never known his friend to use drugs prior to the May 2003 incident.  Id. at 40.  
The individual maintained that he could not identify cocaine by taste, but believed the substance to 
be cocaine after his friend told him that it was. Id. at 54.  He stated that at the time he used the 
cocaine he was not thinking about doing something illegal, but that it dawned on him shortly 

                                                 
4 The individual maintains that he believed his friends were joking with him because the guys on his unit “weren’t 
quite right” and that “they were always doing stupid stuff.”  Tr. at 53. 
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thereafter that what he did was wrong.  Id. at  57.  He stated that after he tasted the cocaine, he left 
the area and did not touch it again.  Id. at 59.  He also admitted that at the time of his cocaine use, he 
had had his “fair share to drink” and was “legally probably over the limit.”  Id. at 58.  He stated that 
he was not “falling down drunk” but believes that the alcohol may have had some impact on his 
judgment.  Id.   
 
The individual characterized his cocaine use as an “experiment” and not “use.”  Id. at 38.  He 
explained that he listed cocaine on his QNSP as drug use because he understood the question as 
asking if he previously had any contact with any illegal drug.  Id. at 38-39.  He stated that he wanted 
to be as forthright and honest as possible.  Id. at 39. 
 
The individual explained that he experimented with the cocaine while on “terminal leave” which 
meant that he was technically active in the military but not in a unit and not obligated to report to 
any type of duty.5  Id. at 42.  The individual stated that he did not consider himself in the military at 
the time of his experimentation with cocaine because he was not in an operations unit and was 
“hanging around” waiting to return home.  Id. at 43-44.  He did, however, later admit that at the time 
of his experimentation with cocaine, he was still “technically in the military” and “technically under 
contract,” and therefore knew that he violated military policy.  Id. at  44. 
 
However, with regard to the individual’s DOD clearance, the individual maintained that at the time 
of his experimentation with cocaine, he was unsure if he held a security clearance.  Id. at 49.   The 
individual testified that the intelligence office that handles the clearances for military personnel 
conducted numerous searches of different files and computer resources and could not locate a 
clearance on record for the individual.  Id. at 45-46.  
  
The individual testified that currently he does not know or associate with anyone that uses drugs.  Id. 
at 60.  He stated that he and his wife relocated to a new city two years ago.  Id. at  60-61.  The 
individual testified that they do not have any friends that they hang out with socially but that he does 
have family in the area.  Id.  The individual stated that he is now very selective of whom he 
associates with.  Id. at 61. 
 
The individual testified that if he were granted a clearance, he would not risk everything that he has 
worked for including his marriage, his house, or his job, by letting “curiosity” get the best of him.  
Id. at 62-63.  He testified that he has had a “real eye opener” since he fought in Iraq in February 
2004 and February 2005, and that war “humbles you and makes you realize what’s important.”  Id. 
at 63.  The individual testified that at the time he experimented with cocaine in 2003, he was 22 
years old and that he is currently 27 years old.  Id. at 64.  He testified that his circumstances have 
changed because of what he and his wife have gone through, such as the experiences surrounding his 
deployment to war zone, getting married, and relocating and buying a house.  Id. at 65. 
 
The individual testified that he has submitted to numerous random drug screenings, with his most 
recent screening occurring three days prior to the hearing.  Id. at 67-68.  He testified that the result of 
that test and previous tests have always been negative.  Id. 

                                                 
5 The individual further explained that a person could save up all of his or her leave from the entire year and be 
discharged from military service sooner.  Tr. at 42.   
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4.  The Individual’s Additional Documentary Evidence 
 
In addition to the information referred to above, the individual submitted a letter on his own behalf 
and letters from his mother, his wife, and former supervisor.  All of them state that the individual is 
an honest, dependable and responsible person.  Each of them, except the letter from his former 
supervisor, address the cocaine usage and discuss how the individual took responsibility from it and 
has learned from his mistakes.  Ind. Ex. A-D. 
 

VI. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the parties, 
the evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In 
resolving the question of the individual’s eligibility for access authorization, I have been guided by 
the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time of the 
conduct; the voluntariness of the participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other 
relevant and material factors.   
 
After due deliberation, I have determined that the individual’s access authorization should be 
granted. I find that granting the individual’s DOE security clearance will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R.  § 710.27(a). The 
specific findings that I make in support of this decision are discussed below. 
 
1. Criterion K 
 
With regard to the individual’s drug use, the record reflects two concerns: (1) the individual’s 
marijuana usage while in high school; and (2) the individual’s one-time cocaine use while in the 
military.  Each concern is addressed below. 
 

a. Marijuana 
 
Based on my review of the record and all of the applicable factors and mitigating conditions, I find 
that the individual has mitigated the concern with respect to his marijuana use.6  The individual’s 
usage is mitigated by time because it occurred over 10 years ago while he was 16 and 17 years of 
age and a high school student.  Tr. at 36.  Further, the individual self-reported this drug use in his 

                                                 
6 In this instance, I specifically consider Guideline H of the Revised Adjudicative Guidelines mitigating conditions 26(a): 
the behavior happened so long ago, was so infrequent, or happened under such circumstances that it is unlikely to recur 
or does not cast doubt on the individual’s current reliability, trustworthiness, or good judgment; and 26(b): a 
demonstrated intent not to abuse any drugs in the future, such as: (1) disassociation from drug-using associates and 
contacts; (2) changing or avoiding the environment where drugs were used; and (3) an appropriate period of abstinence.  
The remaining mitigating conditions have no application to the facts of this case. 
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PSI and QNSP.  Ex. 8 at 9-10; Ex. at 7 at 33-34 of 38.  I also conclude that the individual was 
sincere when he testified that he has not used marijuana since 1998 and does not intend to use 
marijuana in the future.  Ex. 8 at 14; 18.  Additionally, he demonstrates his intent to no longer abuse 
drugs by avoiding those childhood acquaintances that he used the marijuana with or anyone who 
uses illegal drugs.  Tr. at 33; 36-37; 60-61.  Moreover, he demonstrates maturity by his recent 
marriage, relocation and purchase of a new home.  Id. at 65.  Lastly, the individual has never tested 
positive for marijuana use.  Id. at 67-68.   
 

b. Cocaine 
 
After careful review of the record in this case, I find for the following reasons that the individual has 
mitigated the Criterion K concern with regard to his one-time experimentation with cocaine.  First, 
the individual has physically separated himself from his military acquaintances that used drugs.  Id. 
at 33; 60-61.  Second, a significant period of time, five years, has passed since his one-time cocaine 
use.  Id. at  59.  Further, there is no information indicating that the individual has used illegal drugs 
since 2003.   The individual testified that the cocaine had no effect on him and that he does not 
desire to use cocaine in the future. Id. at 56.  In retrospect, the individual now recognizes that his 
decision to use cocaine was a bad decision that has negatively affected his life and his career.  Id. at 
68-70.  He has further matured since his cocaine use for the reasons stated above.  Id. at 65.       
 
For the foregoing reasons, I believe that the risk that the individual will again use illegal drugs is 
low. Consequently, I find that the individual has resolved the Criterion K security concern. 
 
2. Criterion L 
 
The Criterion L concern centers on the individual’s admitted drug use while in high school and 
while on military leave and in possession of a DOD security clearance.  Additionally cited as 
Criterion L derogatory information was the fact that the individual used cocaine even though he was 
aware of the military’s zero tolerance policy regarding illegal drugs.   
 
These undisputed facts clearly raise concerns about the individual’s reliability. On one hand, the 
individual engaged in unusual conduct involving drugs.  While in high school and guided by 
“curiosity” and “peer pressure,” the individual used marijuana approximately ten times between 
1997 and 1998.  Id. at 12.  He then made a conscious decision to stop using marijuana because he 
knew that further use would negatively impact his military career.  Id. at 15.  However, despite his 
resolve to stop using illegal drugs, he was once again guided by “curiosity,” and while still in the 
military he made another conscious decision to “taste” cocaine even though he was “technically on 
military duty” and apparently in possession of a DOD security clearance.  Id. at 19.        
 
On the other hand, there are also mitigating factors that must be considered.7  The individual’s one-
time experimentation with cocaine happened over five years ago when the individual was 22 years 

                                                 
7 Mitigating Condition 17(c) states that an individual can mitigate a security concern with regard to personal conduct 
where the offense is so minor, or so much time has passed, or the behavior is so infrequent, or it happened under such 
unique circumstances that it is unlikely to recur and does not cast doubt on the individual’s reliability, trustworthiness, or 
good judgment.  See Guideline E of the Revised Adjudicative Guidelines. 
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old.  The individual’s marijuana usage happened over ten years ago while the individual was in high 
school.  In my opinion, the individual’s decisions to use marijuana and cocaine can be attributed to 
his youth and immaturity at the time he illegally used those drugs.  Also, the individual was honest 
with DOE in discussing his prior marijuana use and one-time cocaine use and voluntarily reported 
this information.  See Personnel Security Hearing, 29 DOE ¶ 82,755 (July 27, 2004) (Case No. 
TSO-0079) (security concern mitigated by self-report); Personnel Security Hearing, 28 DOE ¶ 
82,963 (March 25, 2004) (Case No. TSO-0068) (security concern mitigated by self-report); 
Personnel Security Hearing, 27 DOE ¶ 82,835 (Feb. 25, 2000) (Case No. VSO-0313) (security 
concern mitigated by self-report) (aff’d OSA, April 20, 2000).   
 
Further, I again note that the individual has demonstrated his maturity through significant changes in 
his life style, including getting married, relocating to a new area and buying a home.  The individual 
has also served two tours of duty in a war zone and testified that he and his wife have bonded 
because they went through this war-time experience together.  Tr. at 63; 65.  Thus, the individual has 
experienced life style changes that indicate he has matured in his decision making beyond his ability 
at the ages of 16 and 22.   
 
Finally, there appears to be inconsistent statements in the record regarding whether the individual 
possessed a DOD security clearance at the time of his experimentation with cocaine.  Even if the 
individual possessed a DOD security clearance and was admittedly aware of the military’s zero 
tolerance policy, I find that he has presented compelling evidence to demonstrate, as noted above, 
that he has matured considerably since he used cocaine while in the military.  See Mitigating 
Condition 17(d) of the Revised Adjudicative Guidelines.  Moreover, the individual was a credible 
witness who was very honest and straightforward about his past behavior, and remorseful of the 
conduct that led DOE to question his judgment and honesty. Finally, I find that the individual is not 
subject to pressure, coercion, exploitation or duress because he has informed his wife and family 
members of his use and voluntarily reported this information to DOE.  See id., Mitigating Condition 
17(e).  Thus, I am convinced that the Criterion L security concern with regard to this issue has been 
mitigated.  
 
In summary, the individual’s marijuana use is mitigated by the passage of time.  See id., Mitigating 
Condition 26(a).  Additionally, the individual’s one-time use of alleged cocaine occurred under such 
isolated circumstances that it is unlikely to recur. 8  See id.  Because the individual’s use of 
marijuana and one-time use of cocaine led to the Criterion L concern and he is no longer using either 
substance, I do not have reason to question the individual’s reliability, trustworthiness, good 
judgment or ability to protect classified information.  See id.  Consequently, I find that the security 
concern under Criterion L has been resolved. 
 

VII. Conclusion 
 
In view of Criteria K and L and the record before me, I find that granting the individual’s access 
authorization would not endanger the common defense and security and would be consistent with 

                                                 
8 The individual was not sure that the powdery substance he “tasted” was cocaine.  See Ex. 8 at 21-22; Tr. at 54.  
There is no evidence in record that he saw anyone else ingesting the powder or that the powder had any effect on 
other guests at the party. 
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the national interest.  Accordingly, I find that the individual’s access authorization should be 
granted.  Any party may seek review of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 2, 2008
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November 6, 2008 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  March 24, 2008 

 
Case Number:  TSO-0623 

 
This Decision concerns the eligibility of XXXXXXX(hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization should not be restored.       
 

I. Background 
 
The individual is employed by the Department of Energy (DOE) and held an access 
authorization (“security clearance” or “clearance”) as a condition of his employment.  In 
2006, the individual applied for a job at another agency and took a polygraph as part of the 
application process.  The polygraph disclosed derogatory information regarding previous 
drug use, and the agency notified the local DOE security office (LSO).   In August 2007, 
DOE suspended the individual’s clearance.  The LSO conducted a personnel security 
interview (PSI) with the individual in October 2007, but that interview did not resolve the 
security concerns.     
 
In February 2008, the LSO informed the individual how to proceed to resolve the 
derogatory information that had created a doubt regarding his continued eligibility for 
access authorization.  Notification Letter (February 12, 2008).  The Notification Letter stated 
that the derogatory information regarding the individual falls within the purview of 10 C.F.R. 
' 710.8 (f), (k), and (l) (Criteria F, K and L).  
 
Criterion F refers to information that a person “[d]eliberately misrepresented, falsified, or 
omitted significant information from a Personnel Security Questionnaire, a Questionnaire 
for Sensitive National Security Positions, a personnel qualifications statement, a personnel 
security interview, written or oral statements made in response to official inquiry on a matter 
that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to § 710.20 thru 710.30.”  10 C.F.R. § 710.8 (f). DOE 
invoked this criterion based on information that the individual provided in 2006 on a security 
clearance application for another agency.  The individual had falsely answered “no” to a 
question on the application as to whether he had used illegal drugs during the previous 7 
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years.  On the same application, he also denied using drugs while holding a security 
clearance.   
 
DOE invokes Criterion K when a person has allegedly trafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances except as prescribed or administered by a physician or as otherwise 
authorized by Federal law.  10 C.F.R.  § 710.8 (k).  DOE invoked Criterion K because, 
during a PSI in October 2007, the individual admitted smoking marijuana in the spring of 
2004.    
 
Criterion L is concerned with information in the possession of DOE that indicates that the 
individual has engaged in unusual conduct or is subject to circumstances which tend to 
show that he is not honest, reliable, or trustworthy or which furnish reason to believe that 
he may be subject to pressure, coercion, exploitation, or duress which may cause him to 
act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).  With 
respect to Criterion L, the Notification Letter refers to derogatory information that raises 
concerns about the individual’s honesty, reliability and trustworthiness.  Specifically, the  
individual: (1) admitted that he had used marijuana in 2004, after certifying in 1991 that he 
would not use illegal drugs; (2) admitted his illegal drug use to another agency in 2006, but 
did not report his use to DOE; (3) admitted that he intentionally withheld information 
regarding his drug use during a polygraph administered by another federal agency; (4) 
used illegal drugs after signing a drug certification form and while holding a clearance, but 
did not report this information to DOE; and (4) may not have disclosed his entire drug use 
history and thus may still be subject to pressure and coercion.   
 
In a letter to DOE Personnel Security on March 27, 2008, the individual exercised his right 
under Part 710 to request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the 
individual, who was represented by counsel, testified on his own behalf and elected to call 
three other witnesses.  DOE counsel called the personnel security specialist, the individual, 
and one of the individual’s witnesses.  The transcript taken at the hearing shall be 
hereinafter cited as ATr.@  Approximately one month later, I convened a supplemental 
telephonic hearing wherein the individual called a forensic psychologist and a counselor as 
witnesses.  The personnel security specialist also testified at this hearing. The transcript 
taken at the telephonic hearing shall be hereinafter cited as “Tr2.”  Various documents that 
were submitted by the parties during this proceeding constitute exhibits to the hearing 
transcript and shall be cited as AEx.@  DOE exhibits are numbered, and the individual’s 
exhibits are lettered.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
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absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should not be restored at this time because I cannot conclude that such a 
restoration  would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
As a young man, the individual used drugs occasionally until 1979.  Tr. at 20; PSI at 23-24. 
In 1991, he applied for a job with DOE and as part of the application process completed a 
document that disclosed his previous drug use.  Ex. 8. According to the individual, he did 
not use any illegal drugs between 1979 and 1991.   PSI at 63.  In order to resolve the 
security concern surrounding his drug use, the individual signed a document certifying that 
he would not use drugs while holding a security clearance.  Ex. 7.  The individual began 
working for DOE in 1992.  Tr. at 18.  In 1996 and in 2001, the individual signed documents 
acknowledging that he understood that his use of illegal drugs could result in the loss of his 
security clearance.  Ex. 5-6.   
 
In the fall of 2003, the individual began to experience unusual stress in his life.  His 
romance with a former colleague was deteriorating and his workload had increased 
significantly.  More important, his mother, who lived a long distance from the individual, was 
in very poor health, and the individual was very busy travelling to her home and handling 
her financial affairs.  His friends noticed a change in his personality.  Because he felt 
depressed and had trouble focusing at work, he began to see a psychiatrist in March 2004. 
 Ex. 4.   The psychiatrist prescribed an antidepressant.  Tr. at 36.1  In April 2004, the 
individual’s mother passed away.  Id. at 38.  Approximately one or two weeks after the 
death of his mother, a friend of the individual invited him to a concert to cheer him up.  Id. at 

                                                 
1 The individual was still taking the antidepressant at the time of the hearing.  Tr. at 36. 
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41.  The friend offered him marijuana, and he smoked some that evening after dinner.  Id. 
at 46.  According to the individual, he did not report the drug use to the LSO because he 
was embarrassed and concerned about the status of his clearance.  Id. at 57. 
 
In the spring of 2006, the individual applied for a job with another agency.  As part of the 
application process, he completed a security application form.  On that document, he 
denied using illegal drugs in the last seven years, and he denied using illegal drugs while 
holding a security clearance.  Tr. at 67.  As part of the application process, the individual 
also took a polygraph examination in October 2006.  PSI at 4.  He admitted that he 
intended to conceal his drug use from the agency.  Tr. at 70.  During the polygraph, the 
individual denied using drugs in the previous five years.  PSI at 7.  The individual stated 
that he did not admit using drugs because of embarrassment, a lapse of judgment and 
denial.  Tr. at 70; PSI at 5-6.   The polygrapher noticed an aberration in the results, and 
after the examination questioned the individual more closely about his response regarding 
illegal drug use.  Tr. at 72; PSI at 9.  In response to the heightened scrutiny of his answer, 
the individual admitted smoking marijuana in 2004. Id. at 73.  In 2007, the agency reported 
the individual’s drug use to DOE.  Id. at 103.  In August 2007, DOE suspended the 
individual’s clearance.  Ex. 1.  DOE conducted a PSI with the individual in October 2007, 
but the PSI did not resolve the security concerns related to his use of drugs while holding a 
security clearance.   
 

B. DOE=s Security Concerns 
 
The LSO invoked Criterion F because the individual did not disclose his use of illegal drugs 
on a Security Clearance Application submitted to another agency.  There are substantial 
security concerns when an individual is not forthcoming with security personnel.  “Conduct 
involving questionable judgment, lack of candor, dishonesty, or unwillingness to comply 
with rules and regulations can raise questions about an individual’s reliability, 
trustworthiness and ability to protect classified information.”  See Attachment to 
Memorandum from Assistant to the President for National Security Affairs, “Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information,” at 
¶15 (December 29, 2005) (Revised Adjudicative Guidelines).   The individual admits that he 
did not disclose his drug use on the security form.  Thus, I find that the security concern is 
warranted. 
 
Criterion K deals with the use of illegal drugs.  Illegal drug use may cause an individual to 
act in a manner that is inconsistent with the best interests of national security while under 
the influence of such substances.  See Revised Adjudicative Guidelines at 11.  Also, illegal 
drug use indicates a willingness to ignore the law that could be reflected in the clearance 
holder’s attitude toward security requirements.  See, e.g., Personnel Security Hearing, 
Case No. VSO-0448, 28 DOE ¶ 82,816 (2001); Personnel Security Hearing, Case No. 
VSO-0350, 28 DOE ¶ 82,756 (2000).  The individual’s drug use is well documented in the 
record, and validates the charges under Criterion K.   
 
As for Criterion L, the LSO alleges that the individual: (1) violated a drug certification; (2) 
did not report his drug use to DOE; (3) intended to conceal his marijuana use while 
applying for a new job, but then revealed it after failing a polygraph; (4) may have been 
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vulnerable to coercion; and (5) may not have disclosed his entire drug use history.  The 
individual’s behavior demonstrates an unwillingness to comply with rules and regulations 
which indicates that he may not properly safeguard protected information.   His dishonest 
conduct also raises questions about his reliability and trustworthiness.  See Revised 
Adjudicative Guidelines, ¶ 15.  Thus, the security concern under Criterion L is also valid. 

 
C.  Hearing Testimony 
 
1. The Individual 

 
At the hearing, the individual explained that prior to the incident in 2004, he last used drugs 
in 1979.  Tr. at 20-22. He discussed the stressors in his life during 2004 that caused him to 
accept his friend’s offer of marijuana.  He was very depressed because of a failed 
romance, the recent death of his mother, and an exceptionally heavy workload.  The 
individual admitted that he was not thinking of his clearance at the time that he smoked 
marijuana, but he was instead grieving the loss of his mother.  Id. at 48.  He knew that the 
friend who offered him marijuana used the drug herself occasionally, but did not think her 
drug use “had a bearing on their friendship.”  Id. at 59. The friend also knew that the 
individual had a security clearance.  Id. at 91.  
 
The individual admitted that he intended to conceal his drug use when he took the 
polygraph.  Id. at 70.  Although he occasionally thought about the time that he smoked 
marijuana, he never reported his drug use to DOE because he thought that disclosure to 
the other agency fulfilled his obligation to report.  Id. at 76, 81.  He does not currently see a 
psychiatrist and the stressors that allegedly caused his unusual conduct are no longer 
present in his life.  Id. at 79, 227. 
 
 2.  Character Witnesses 

 
The individual offered the testimony of four character witnesses—his supervisor, two 
colleagues, and the friend who offered him marijuana.  All of the witnesses described the 
individual as an honest and truthful person.   
 
The individual’s supervisor has managed the individual for two years, and described the 
individual as honest and frank.  Id. at 119.  He considered the individual’s marijuana use a 
lapse in judgment that was markedly different from his daily observations of the individual’s 
behavior.  Id. at 128.  The friend who furnished the marijuana in 2004 also described the 
individual as an honest person.  She testified that she had observed the individual drink 
alcohol at social events, but had not observed him use any illegal drugs at any other time.  
Id. at 97. 
 
A colleague, a close friend for 12 years, described the individual as honest and trustworthy. 
Id. at 132-136.  She and the individual have long personal conversations twice a week, and 
socialize outside of the office. Id. at 140.  She testified that in fall 2006, the individual told 
her that he had smoked marijuana in 2004.  Id. at 146-147.  He expressed remorse and, in 
response to her questions, he denied ever using drugs since that time.  Id. at 147.  She 
was very surprised that the individual used drugs at all, but has observed him since then 



 
 

- 6 -

and has no reason to believe that he has used marijuana since that time.  Id. at 148, 159.  
She believes that, based on their close personal relationship, the individual would tell her if 
he was using drugs again. Id.  She does not believe the individual could be blackmailed.  
She described him as depressed and having trouble concentrating in April 2004.  She 
testified that the psychiatric treatment seemed to help him. Id. at 160. 
 
The other colleague had worked with the individual in the past, had a previous romantic 
relationship with the individual, and now considers herself a close friend.  Id. at 169.  She 
also described the individual in early 2004 as “not in control of his emotions.”  Id. at 172.  
His behavior was erratic, but he improved a few months after the death of his mother. Id. at 
183-185.  He told her that he was remorseful about smoking marijuana in 2004, but that he 
had only used drugs that one time since 1979.  She considers him very honest, reliable, 
and trustworthy.  The witness maintained that the individual was not susceptible to 
blackmail because he is “an open book” and likes to maintain control of his life.  Id. at 178. 
She does not believe he has used drugs since 2004, and is sure he won’t again because 
he was smoking to ease emotional pain that no longer exists.  To her knowledge, with the 
exception of the 2004 incident, his only drug use occurred prior to college.  Id. at 189.  He 
is also embarrassed by what has happened and disappointed in himself.  Id. at 177-179. 
   
3.  Expert Witnesses 
 
During a supplemental telephonic hearing, the individual offered the testimony of a forensic 
psychologist and a substance abuse counselor.  The forensic psychologist interviewed the 
individual in July 2006 for two hours and also administered the Personality Assessment 
Inventory.  The psychologist also reviewed the individual’s record in this case and then 
completed a report of his evaluation.  Tr2. at 5-13; Ex. D.  He concluded that the individual 
has no psychopathic or antisocial traits, and testified that this conclusion is important in 
assessing the individual’s reliability and integrity.  Id. at 13.  He also concluded that the 
individual does not currently suffer from major depressive disorder.  Id at 67.  According to 
the psychologist, the individual has some vulnerability to depression during times of 
relationship stress.  He also concluded that the individual’s drug usage was “experimental 
in nature and quite remote.”   Ex. D (Report) at 4.  According to the doctor, “the polygraph 
is better at detecting lies in individuals who are more uncomfortable with lying.”  Id.  The 
psychologist concluded that the individual “did not exhibit a pattern of behavior that reveals 
a penchant for dishonesty or lack of integrity.”  He blamed the individual’s unusual conduct 
on the stresses that occurred at that particular time in his life, and concluded that they are 
unlikely to recur.  Id. at 5. 
 
The substance abuse counselor testified that she completed a report on the individual in 
April 2008.  Tr2 at 72.  The individual had sought out an evaluation at her office on the 
advice of his counsel.  Id. at 74.  The counselor interviewed the individual for two hours, 
administered a Substance Abuse Subtle Screening Inventory (SASSI) test and then 
completed a comprehensive report.  Results of her testing concluded that there is a low 
chance that the individual would use drugs again and a low probability that the individual 
suffers from either a substance dependence disorder or from substance abuse.  Id. at 86, 
87.  The counselor did not recommend any treatment for the individual.  Id. at 92.   
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4.  Personnel Security Specialist 
 

The personnel security specialist conducted the October 2007 PSI.  Id. at 105; Ex. 3.  She 
testified about the discrepancies that she found in the individual’s responses during the 
interview that led her to conclude that the interview did not resolve the security concerns.  
The specialist was present during both the original and telephonic hearings, heard all of the 
witness testimony, and concluded that the new evidence presented during the proceedings 
was still insufficient to mitigate the security concerns in the Notification Letter.  Tr2 at 94-98. 
 

D. Mitigation of Security Concerns 
 

1.  Criterion F – Falsification 
 
The concern in Criterion F arises from the individual’s allegedly deliberate omission of his 
2004 drug use on his security application.  Hearing Officers have considered several 
factors in cases involving falsification including whether the individual came forward 
voluntarily to renounce the falsifications, compare Personnel Security Hearing, Case No. 
VSO-0037, 25 DOE ¶ 82,778, (OSA, 1996) (voluntary disclosure by the individual) with 
Personnel Security Hearing, Case No. VSO-0327, 28 DOE ¶ 83,005 (2000), affirmed (OSA, 
2000) (falsification discovered by DOE security); the length of time the falsehood was 
maintained, and whether a pattern of falsification is evident, see Personnel Security 
Hearing, Case No. TSO-0394, 29 DOE ¶ 82,984 (2006) (finding that pattern of falsification 
precludes mitigation of Criterion F concern).  See also Personnel Security Hearing, Case 
No. TSO-0625, 29 DOE ¶ ______ (September 10, 2008);   Personnel Security Hearing, 
Case No. VSO-0441, 28 DOE ¶ 82,825 (2001) (finding that voluntary disclosure of drug use 
mitigated Criterion F security concern). 
 
After a review of the record in this case, I find that the individual has not mitigated the 
security concerns under Criterion F.  First, the individual did not voluntarily disclose his 
marijuana use.  He withheld that information from DOE for over two years, from 2004 until 
the agency that administered the polygraph reported the illegal drug use to DOE in 2006.  
The individual admitted that he did not intend to disclose the information to either DOE or to 
the other federal agency.  Thus, there is no evidence in the record that the individual would 
have reported the derogatory information voluntarily.  Second, the individual lied multiple 
times--on his SF86 and on his polygraph--displaying a pattern of withholding the truth 
during the security process.   Since only two years have passed since the falsification was 
discovered, I conclude that not enough time has passed to establish a pattern of honesty.  
See Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 
months since last falsification not sufficient evidence of reformation from falsification by 
denying drug use).  Third, the falsifications are recent, occurring two years prior to the 
hearing.  Fourth, during the period that the individual maintained the falsehood, he was 
vulnerable to blackmail, pressure or coercion.  Finally, at the time of the falsification, the 
individual was a mature adult and had held a clearance for many years.  See Personnel 
Security Hearing, Case No. TSO-0415, 29 DOE ¶ 83,049 (2007).   In summary, I conclude 
that there is insufficient evidence in the record to mitigate the security concerns under 
Criterion F surrounding the individual’s falsification of his security form and the polygraph.    
 



 
 

- 8 -

2. Criterion K – Drug Use 
 
According to the regulations, I must rely on the record and my observations at the hearing, 
and make a common-sense judgment on this matter as directed by 10 C.F.R. § 710.7(c).    
I have weighed several variables, including the circumstances surrounding the conduct, the 
potential for coercion, and the motivation for the conduct.  On the negative side, it is 
troubling that the individual remains friends with the person who provided him with 
marijuana.  However, for the reasons set forth below, I find that he has presented sufficient 
evidence to mitigate the security concerns regarding his illegal drug use.   
 
First, the individual’s witnesses and the individual himself credibly testified that he has 
abstained from the use of illegal substances since his last use in 2004, four years prior to 
the hearing. See Personnel Security Hearing, Case No. TSO-0625, 29 DOE ¶ _____ 
(September 10, 2008) (finding that 15 months of abstinence lends credence to testimony of 
individual that she does not intend to use drugs in future).  Two experts testified that there 
is a very low probability that the individual suffers from  substance abuse or dependence 
and that his drug use was not habitual.  The individual also submitted a recent hair sample 
test that was negative for the presence of any illegal drug. 
 
Second, I conclude that the drug use occurred one time, during a period of emotional 
distress.  The witness testimony supports a conclusion that this was an isolated incident.  
According to the witnesses, the individual’s behavior during early 2004 was erratic, and 
they had not observed him using drugs prior to the event, or at any time since then.  During 
the spring of 2004, the individual was suffering through an unusual confluence of personal 
problems, especially the death of his mother, that threw him into depression.  He sought 
help for these problems, and continues the therapeutic measures that helped him.  I 
therefore find that the drug use is unlikely to recur.  See Guideline H, ¶ 26 (a).  In summary, 
the individual has convinced me through his demeanor and testimony and that of his 
witnesses that there is little likelihood that he will use illegal drugs again.  His marijuana use 
was isolated and minimal.  For the reasons set forth above, I conclude that the individual 
has mitigated the Criterion K security concerns in the Notification Letter.   
 
 3.   Criterion L- Unusual Conduct 
 
To mitigate the Criterion L concerns based on the violation of a drug certification and failure 
to disclose drug usage, the individual presented the testimony of witnesses who described 
him as honest, reliable and trustworthy.   
 
I conclude that the individual has partially mitigated the security concerns relating to the 
possibility of blackmail.  The individual has presented evidence that supports a conclusion 
that he is no longer subject to pressure, coercion or blackmail regarding his use of illegal 
drugs.  The witnesses were aware that the individual was in the administrative review 
process because of his previous marijuana use. Two of them had known for at least a year. 
The individual’s psychologist even remarked that the process had caused the individual to 
disclose his drug use to his friends and colleagues.  Therefore, I find that the individual has 
mitigated the concern stated in the Notification Letter relating to the possibility of pressure, 
coercion and exploitation.     
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Notwithstanding the above, the individual has not provided sufficient mitigation of the 
additional concerns regarding his honesty that arose from his violation of a drug 
certification, failure to report his drug use to DOE and deliberate withholding of information 
on his polygraph.  The relatively recent falsification of his 2006 forms and polygraph calls 
into question the individual’s reliability in complying with the requirements of possessing a 
security clearance.  He also admitted that he did not report his drug use to DOE in 2004 
because he was afraid of the effect it would have on his clearance, and he admitted that he 
intended to withhold the information from the application process at the other agency.    
There is evidence of dishonesty in his actions based on his violation of the drug certification 
and his serial failure to report his illegal drug use.  See Personnel Security Hearing, Case 
No. TSO-0360, 29 DOE ¶ 82,969 (2006) (finding failure to mitigate based on relatively 
recent falsification and lack of reliability in reporting information to LSO); Personnel Security 
Hearing, Case No.TSO-0550, 29 DOE ¶ ____, (January 3, 2008) (finding that a willingness 
to conceal information from DOE in order to maintain an access authorization is 
unacceptable).  Therefore, I conclude that the individual has not mitigated the Criterion L 
concerns.   
  
 

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. ' 710.8 (f), (k), and (l).  The individual has presented adequate mitigating factors 
for Criterion K, but has not fully mitigated the legitimate security concerns of DOE security 
as regards Criteria F and L.  Thus, in view of the criteria and the record before me, I cannot 
find that restoring the individual=s access authorization would not endanger the common 
defense and security and would be consistent with the national interest.  Accordingly, I find 
that the individual’s access authorization should not be restored at this time.  Any party 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28.   
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 6, 2008 

 
 

 
 
 

 
 



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

                                                             December 17, 2008  

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 30, 2008

Case Number: TSO-0624

This Decision concerns the eligibility of XXXXXXXXXXXXXX (the Individual) to retain his
access authorization.1/  The regulations governing the individual’s eligibility are set forth
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.2/  After reviewing the evidence before me, I find that the
Individual’s suspended access authorization should not be reinstated.  

I. Background

This administrative review proceeding began when a Department of Energy (DOE) Office,
suspended the Individual’s access authorization based upon derogatory information in its
possession that created substantial doubt pertaining to his continued eligibility.  In
accordance with 10 C.F.R. § 710.21, the DOE Office subsequently issued a Notification
Letter that included a statement of the derogatory information causing the security
concern.  

The Notification Letter cited security concerns related to 10 C.F.R. § 710.8(f), (k), and (l).
The derogatory information supporting the security concerns is set forth without
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3/  Criterion K refers to information indicating that an individual has “trafficked in, sold,
transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule
of Controlled Substances established pursuant to section 202 of the Controlled Substances Act of
1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
or administered by a physician licensed to dispense drugs in the practice of medicine, or as
otherwise authorized by Federal law.”  10 C. F. R. § 710.8(k).

4/  Criterion F refers to information indicating that an individual “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications statement,
a personnel security interview, written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding eligibility for DOE access authorization.”
10 C.F.R. § 710.8(f).

5/  The prior proceeding, Case No. TSO-0149, was received by this Office on September 29, 2004.
 That case involved the Individual’s misuse of alcohol.  At the time of the Individual’s arrest, the
hearing in the matter had not yet been conducted.  On August 29, 2005, the Hearing Officer issued
a Decision in which he concluded that the Individual had resolved the security concerns regarding
his use of alcohol and that his security clearance should be restored.  Personnel Security Hearing,
Case No. TSO-0149 (2005).    

specifically stating which section is applicable to each of the Individual’s actions.
Therefore, I have reviewed each of the actions set forth in the Notification Letter and, as
set out below, made a determination as to the applicable section.  

The Notification Letter states that the Individual was arrested in December 2004 for
possession of marijuana and drug paraphernalia.  At that time, he pleaded guilty and was
sentenced to probation.  I find the Individual’s possession and use of marijuana constitutes
derogatory information under 10 C.F.R. 710.8(k) (hereinafter “Criterion K”).3/  

The Notification Letter also states that the Individual omitted his December 2004 arrest
from his Questionnaire for National Security Positions (QNSP) completed in February 2006.
In addition, the Letter states that during two Personnel Security Interviews (PSI), one
conducted in November 2006 and the second conducted in May 2007, the Individual falsely
denied that the marijuana and drug paraphernalia found in his car during the arrest were
his.  I find this constitutes derogatory information under 10 C.F.R. § 710.8(f) (hereinafter
“Criterion F”).4/ 

Finally, the Notification Letter states that the Individual’s arrest for possession and his use
of marijuana occurred while he was employed by the DOE and while he was involved in
a previous administrative review proceeding regarding his access authorization.5/  I have
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6/  Criterion L refers to information indicating that an individual has “engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security.  Such conduct or circumstances include, but are not limited
to, criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation of
any commitment or promise upon which DOE previously relied to favorably resolve an issue of
access authorization eligibility.”  10 C.F.R. §710.8(l).  

determined that his arrest and use of marijuana during the administrative review process
constitute derogatory information under 10 C.F.R. § 710.8(l)  (hereinafter “Criterion L”).6/

The Notification Letter informed the Individual that he was entitled to a hearing before a
Hearing Officer, in order to respond to the information contained in that letter.  Upon
receipt of the Notification Letter, the Individual requested a hearing, and that request was
forwarded to the Office of Hearings and Appeals (OHA).  The OHA Director appointed
me the Hearing Officer in this matter, and I conducted a hearing in this case in accordance
with 10 C.F.R. § 710.25(e) and (g).

At the hearing, the Individual was represented by an attorney and testified on his own
behalf.  The DOE Counsel presented no witnesses, but entered 19 exhibits into the record.

II. The Individual’s Hearing Testimony

With respect to the Criterion F concern, the Individual acknowledged that he failed to
report his December 2004 arrest for marijuana and drug paraphernalia possession on the
QNSP.  Tr. at 9-10, 13-14.  He stated that he did not deliberately omit the arrest, but merely
forgot to list it.  Tr. at 10, 14, 25-26.  He stated that he was under a time constraint because
he was only given a short time to complete the QNSP and believed his haste was why he
omitted the arrest.  Tr. at 22.  He testified, however, that he spent three or four nights in jail
as a result of the arrest.  Tr. at 25-26.  In addition, he testified that he was required to
submit a monthly statement certifying that he had been arrest-free for six months following
the December 17, 2004, arrest.  Tr. at 26-27.  The Individual also testified that his claim
during the two PSIs that the marijuana and drug paraphernalia found during the arrest
were not his, but belonged to an acquaintance, was a lie.  Tr. at 14, 22.  He stated that he
deliberately lied to the persons conducting the PSIs in 2006 and 2007 because he panicked.
Tr. at 14, 22.  At the hearing, he admitted for the first time to the DOE that the marijuana
and drug paraphernalia found in his car at the time of his arrest belonged to him.  Tr. at 57.
He understands that he needs to be completely honest with the DOE in the administrative
review process and that his falsifications have caused him and his reputation substantial
harm.  Tr. at 13.    
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Regarding the Criterion K concern, the Individual stated at the hearing that he has not used
or possessed marijuana since his arrest on December 17, 2004.  Tr. at 15.  As to the Criterion
L concern, the Individual testified that he did not report his arrest as required to DOE in
December 2004.  Tr. at 50.  He decided not to report the incident because he was in the
midst of another administrative proceeding regarding his access authorization.  Tr. at 50.
See footnote 4 above.

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case,
in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  In this type of proceeding, the burden is on the individual to come
forward at the hearing with evidence to convince the DOE that granting or restoring his
access authorization “would not endanger the common defense and security and would
be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring
of a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly
consistent with the interests of the national security test” for the granting of security
clearances indicates that “security-clearance determinations should err, if they must, on the
side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption
against the issuance of a security clearance).  Consequently, once a security concern has
been found to exist, the individual has the burden of going forward with evidence to rebut,
refute, explain, extenuate, or mitigate the allegations.  Personnel Security Hearing, Case No.
VSO-0005 (1995), aff’d, (1995).  See 10 C.F.R. § 710.7(c).  In the end, like all OHA Hearing
Officers, I must exercise my common sense judgment in determining whether an
individual’s access authorization should be restored after considering the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  Therefore I must consider whether the Individual has
submitted sufficient evidence of mitigation to resolve the security concerns raised by the
Notification Letter. 

IV.  Findings and Conclusions

A.  Criterion F

In a number of decisions, OHA Hearing Officers have considered the implications of
falsifications and omissions.  The factors I must consider are whether the individual came
forward voluntarily to renounce his falsifications or omissions, the length of time of
falsehood or omission was maintained compared to the length of time the individual has
been honest, whether there is a pattern of falsifications or omissions, and finally, the
amount of time that has transpired since the individual’s admission.  See Personnel Security
Hearing, Case No. TSO-0587 (2008), and cases cited therein. 
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In this case, the Notification Letter indicates that the Individual deliberately omitted
relevant and material information from a QNSP in 2006.  In addition, the Notification
Letter states that he falsified information during two PSIs, one in 2006 and the second in
2007.  The Individual testified that he did not deliberately omit his December 17, 2004,
arrest from the QNSP, but rather he was rushed in completing the form and forgot to
include the arrest.  He further testified that he panicked during the PSIs and, therefore, lied
about who owned the marijuana and drug paraphernalia found in his car during the
December 17, 2004, arrest.  

Initially, I do not believe the Individual’s testimony that he forgot about the arrest when
he was completing the QNSP because he was hurried.  He testified that he was incarcerated
for three to four days.  He also testified that he was required to send a monthly statement
to the prosecuting authority for six months following his arrest to certify that he had not
been arrested subsequent to December 17, 2004,.  I believe these two conditions, his
incarceration and the monthly statement he was required to send for six months, are
onerous enough that the Individual would be highly unlikely to forget the arrest.  In
addition, I believe his falsifications during the PSI regarding ownership of the marijuana
and drug paraphernalia were a further, deliberate attempt to misrepresent information to
the DOE.  Therefore, I find that the Individual deliberately omitted his arrest from the
QNSP and subsequently falsified information to the DOE during the access authorization
process.

The Individual’s testimony at the hearing is not sufficient to mitigate the Criterion F
security concern.  The Individual has shown a pattern of deception by giving false answers
during two PSIs and omitting information from the QNSP.  Also, he did not come forward
on his own to report the December 17, 2004, arrest; it was discovered during a background
investigation.  When the Individual was asked about the arrest at the PSI, he admitted to
the arrest.  However, he furthered the misrepresentation by claiming that the marijuana
and drug paraphernalia did not belong to him.  Lying during the PSIs after omitting
information from the QNSP shows a pattern of misrepresenting information to the DOE.
He maintained the misrepresentation for more than two years, continuing to lie to the DOE
during two PSIs in 2006 and 2007 regarding ownership of the marijuana and drug
paraphernalia found in his car.  He finally admitted to ownership of the marijuana and
drug paraphernalia at the hearing in 2008.  Finally, his falsifications are recent, having
occurred in 2006 and 2007.  Even at the hearing, he gave an unpersuasive explanation for
his inaccurate QNSP, claiming that he was hurried and forgot.  Therefore, I find that the
Individual has not mitigated the security concerns raised by Criterion F. 

B.  Criterion K

With regard to Criterion K, the Individual admitted at the hearing that the marijuana and
drug paraphernalia found in his car during his December 17, 2004, arrest were his.  He
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stated that he last used marijuana the day prior to his arrest.  On December 17, 2004, the
date of his arrest for possession of marijuana and drug paraphernalia, he was in the midst
of a previous access authorization review process initiated by DOE.  He has provided no
information to mitigate the concern.  See Revised Adjudicative Guidelines for Determining
Eligibility for Access to Classified Information (issued on December 29, 2005, by the
Assistant to the President for National Security Affairs, The White House) (Adjudicative
Guidelines).  Although he stated that he has not used marijuana since his 2004 arrest, he
did not bring forth testimony from any other source to corroborate his claim.  Therefore,
I find that the Individual has not provided any mitigation regarding the Criterion K
concern and the Criterion K concern has not been resolved.  

C.  Criterion L

As stated above, the Individual’s arrest for possession of marijuana and drug paraphernalia
while he was involved in a pending administrative review process for his security
clearance gives rise to a Criterion L concern.  In addition, I believe that the Individual’s
admitted use and possession of marijuana while knowing that DOE has a policy of zero
tolerance for drug use,  along with his failure to report his arrest to the DOE within 24
hours, also form the basis for a Criterion L security concern.  The Individual presented no
evidence to refute these Criterion L security concerns raised by the DOE.  He admitted that
he did not report his arrest in the prescribed time frame.  In addition, he admitted that he
used and possessed marijuana while involved in the administrative review process and
knowing the DOE had a zero tolerance policy for illegal drugs.  Based on the foregoing, I
find that the Individual has failed to mitigate the security concerns raised by Criterion L.

 V. Conclusion

As the foregoing indicates, the Individual has not resolved the Criteria F, K, and L  security
concerns cited in the Notification Letter.  Therefore, I must conclude that the Individual has
not shown that restoring his access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should not be restored at this time.  The parties may seek review of this decision by an
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: December 17, 2008



* The original of this document contains information which is subject to withholding from 
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced 
with XXXXXX’s. 
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DEPARTMENT OF ENERGY        
 OFFICE OF HEARINGS AND APPEALS 

 
 Hearing Officer's Decision 
 
Name of Case:           Personnel Security Hearing 
 
Date of Filing:                      May 7, 2008 
 
Case Number:                       TSO-0625 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s 
security clearance should be restored.  
 
I.  BACKGROUND 
 
The individual’s employer, a Department of Energy (DOE) contractor, requested an upgraded 
security clearance for the individual. As a part of this process, the individual completed and 
submitted a Questionnaire for National Security Positions (QNSP) on October 22, 2007, and was 
interviewed by a Personnel Security Specialist on December 19, 2007.   
 
After reviewing all of the information in the individual’s personnel security file, including the 
QNSP and the transcript of the Personnel Security Interview (PSI), the local security office 
determined that derogatory information existed that cast into doubt the individual’s eligibility for 
a security clearance. The manager of the local security office informed the individual of this 
determination in a letter that set forth in detail the DOE’s security concerns and the reasons for 

                                                           
1An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will 
be referred to in this Decision as access authorization or a security clearance.  
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those concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification 
Letter also informed the individual that she was entitled to a hearing before a Hearing Officer in 
order to resolve the substantial doubt concerning her eligibility for access authorization.  
 



The individual requested a hearing on this matter. The local security office forwarded this 
request to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The 
DOE introduced eight exhibits into the record of this proceeding. The individual introduced three 
exhibits into the record and presented the testimony of five witnesses, in addition to testifying 
herself.  
 
II. THE NOTIFICATION LETTER 
 
As indicated above, the Notification Letter included a statement of derogatory information that 
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information 
pertains to criteria (k) and (l) of the criteria for eligibility for access to classified matter or special 
nuclear material set forth at 10 C.F.R. § 710.8.   
 
Criterion (k) pertains to information indicating that the individual has “sold, transferred, 
possessed, used, or experimented with a . . . substance listed in the Schedule of Controlled 
Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such as 
marijuana, cocaine, amphetamines, . . . etc.)” except as prescribed or administered by a physician 
or otherwise authorized by federal law. As support for this criterion, the Letter cites the QNSP, 
on which the individual admitted that she used marijuana on one occasion in April 2007, while 
holding a security clearance. The Letter also refers to the PSI, during which the individual 
explained that this usage occurred when she ate a piece of cake that she knew contained 
marijuana, while on vacation in Jamaica. PSI at 43-50.  
 
Pursuant to criterion (l), information is derogatory if it indicates that the individual “has engaged 
in any unusual conduct or is subject to any circumstances which tend to show that [she] is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that [she] may be subject to 
pressure, coercion, exploitation or duress which may cause [her] to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). Under this criterion, the Letter states that 
on August 2, 1998, the individual signed a DOE Security Acknowledgment certifying that she 
understood that any involvement with illegal drugs could result in the loss of her clearance. 
Nevertheless, she admitted to using marijuana in April 2007.  
 
III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the 
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration 
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, 
favorable or unfavorable, that has a bearing on the question of whether granting or restoring the 
individual’s  security clearance would compromise national security concerns. Specifically, the 
regulations compel me to consider the nature, extent, and seriousness of the individual’s conduct; 
the circumstances surrounding her conduct; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the likelihood of 
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. 
§ 710.7(c).  
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A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting her eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed 
by OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts 
concerning the individual’s eligibility for access authorization in favor of the national security. 
10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
  
A. The DOE’s Security Concerns  
 
At the hearing, the individual essentially admitted the allegations in the Notification Letter. 
These allegations adequately support the DOE’s invocation of criteria (k) and (l), and they raise 
significant security concerns.  
 
Use of an illegal drug can raise questions about an individual’s reliability and trustworthiness, 
both because such usage may impair judgement and because it raises questions about a person’s 
ability or willingness to comply with laws, rules, and regulations.  An unwillingness to comply 
with security guidelines and other rules and regulations casts doubt upon an individual’s ability 
to protect classified information. See Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information, The White House (December 19, 2005), Guidelines E and 
H.  
 
B. Mitigating Information  
 
At the hearing, the individual attempted to show, through her own testimony and that of a co-
worker, a supervisor, her boyfriend, her mother, and her psychologist, that the incident referred 
to in the Notification Letter is the only time that she has ever used illegal drugs, and that she is 
an honest  person who can be relied upon to obey the law and abide by security guidelines in the 
future.  
 
The individual testified that she began working for her current employer in 1998, and that she 
was granted access authorization shortly thereafter. Hearing Transcript (Tr.) at 8. It is this 
authorization that was in effect at the time of the individual’s marijuana usage in April 2007. 
Subsequent to this usage, the individual’s employer applied for an upgraded DOE security 
clearance on the individual’s behalf. As a part of this process, the individual completed and 
submitted the October 2007 QNSP to the DOE, and it was on this Questionnaire that the 
individual admitted to having used marijuana. Tr. at 9, DOE Exhibit (Ex.) 4. The individual then 
described the sequence of events that led up to this usage.  
 
She said that the trip to Jamaica was supposed to take eight hours, but because of cancellations 
and delays, it took approximately three days. Tr. at 12. The individual spent the first night in a 
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city near her job site, to which she had driven after work one evening to board an airplane. She 
spent the second night in Miami, Florida, and she  
 

flew out of Miami . . . very early before sunup, and so we landed [in Jamaica] 
fairly early in the morning. But it’s a very small airport, so it took awhile to get 
luggage, and then we rented a car, which took several hours to find somebody to 
even get the car. And then we had to drive half way across the island from there. 
So, it took quite a while to actually get to our resort. We didn’t arrive . . . until the 
sun had gone down.  

 
Tr. at 13. By the time she reached her resort, she had had “several snacks,” but had not “had an 
actual meal in a few days,” and was “very hungry.” She went on to testify that when she and her 
three friends got to the resort, “there was a restaurant there on the beach,” that  
 

had a small menu. They had curried goat and a pizza, so we ordered each of those 
. . . . And that was new for me . . . . And then the pizza was a dough with curried 
goat on it. And I never personally had goat before, and I don’t think I will again. 
It was not very tasty, very tough. So we tried those. We ate parts of them. There 
were four of us basically that ate a personal pizza and then a bowl of some goat. 
And I don’t know who ordered a piece of chocolate cake from our waiter there.                                     

Tr. at 14-15. One of the individual’s friends told her that the cake had marijuana in it. Tr. at 15. 
The individual explained that “the pizza is gone, the curried goat is gone, there is a slice of 
chocolate cake,” and she was still “very hungry.” So, she “broke off a piece and tried it.” Tr. at 
15-17. She indicated that the piece that she consumed was approximately three square inches, 
enough to be eaten in “one or two” bites. Tr. at 21. She “didn’t like it” because it “really did not 
taste like chocolate in any way.” Shortly thereafter, she began to feel “very tired,” and she went 
to bed. Tr. at 15-16.   
 
She added that when she ate the cake, she was not thinking about her security clearance or about 
the security acknowledgment that she had signed nine years earlier. In fact, the individual did not 
recall having signed the acknowledgment until the initiation of this proceeding. Tr. at 17. 
Instead, she  
 

was thinking safety more than anything. I was thinking – I was sitting with my . . . 
friends at my hotel and there was nobody else. And I was thinking that I was 
starving. That probably weighed more heavily on my mind that [sic] anything 
else, just, I’m very hungry.  

 
Id. The individual’s testimony also indicated that a subtle form of peer pressure may have come 
into play. “I wasn’t ever pushed or pressured to try it,” she said.  
 

Everyone was trying it. Everyone was eating cake. . . . it was just there. And 
probably more than anything, when you’re sitting and everyone is eating and 
talking, and everyone is sharing off of one plate, . . . the thought of what is on the 
plate seems not as strong, everybody is just reaching over and taking, and it’s 
there, and I reached over and took as well.  
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Tr. at 20-21. She added, however, that she did not go to Jamaica to try marijuana, and that she 
had been offered the drug “constantly” during her stay in Jamaica and repeatedly during her 
years in the United States, and had declined to use marijuana on each occasion. Tr. at 16, 19. She 
further explained that these refusals were because she “never thought to try it or had a desire,” 
Tr. at 19, and that, with respect to her opportunities to use the drug in the United States, “the fact 
that it was illegal weighed very heavily in my decisions.” Tr. at 31. The incident in Jamaica was 
her only usage of marijuana, Tr. at 9, and the individual concluded by testifying that she does not 
intend to use illegal drugs in the future. “It’s never been a part of my life, and I don’t want it to 
be a part of my life,” she said. “I never have.” Tr. at 43.  
 
The individual’s psychologist testified about his assessment of the individual. He evaluated the 
individual on May 22, 2008. This evaluation consisted of an interview, a review of the DOE’s 
exhibits in this case, and the administration of a battery of psychological tests. Individual’s 
psychologist’s report at 1, Individual’s Exhibit 3. At the hearing, he indicated that he was unable 
to diagnose the individual as suffering from a substance use disorder or any other disorder that 
would adversely affect her eligibility for a security clearance. Tr. at 102-103.  
 
The individual’s co-worker and supervisor both testified that the individual is very respectful of, 
and compliant with, safety and security rules and procedures. Tr. at 50, 59. The supervisor added 
that the individual is a very honest person. Tr. at 63. The individual’s honesty was also attested 
to by the individual’s boyfriend and mother. Tr. at 72, 88. The boyfriend added that the 
individual does not use illegal drugs, and is very reliable and trustworthy. Tr. at 72. The 
individual’s mother stated that she is unaware of any other instances of illegal drug use by the 
individual, and that she has, in fact,  expressed negative views about such use. Tr. at 86. She 
concluded that her daughter has never been “in trouble with the law” before. Tr. at 85.  
 
C. Analysis 
 
After reviewing this testimony and the other evidence of record in this matter, I find that the 
individual has adequately addressed the DOE’s security concerns under criteria (k) and (l). In 
reaching this conclusion, I am aware that important aspects of her testimony, specifically the 
events surrounding her use of marijuana in Jamaica in April 2007, are not corroborated by 
independent evidence. However, the individual has been open and forthcoming about her 
marijuana use throughout this proceeding, and I found her testimony at the hearing to be 
particularly credible. As an initial matter, it is quite possible that the DOE would never have 
learned about the April 2007 usage had the individual not admitted that usage on her QNSP. I 
think it unlikely that the individual would make such an admission, knowing that it would have 
adverse consequences, Tr. at 36, and then intentionally provide false or misleading information 
under oath at the hearing. Moreover, I observed no hesitation or other evidence of deception in 
her demeanor. For the reasons set forth below, I find that the DOE’s security concerns have been 
mitigated by the testimonial and documentary evidence presented by the individual.       
 
1. Criterion (k) 
 
Several factors lead me to conclude that no valid security concerns under this criterion remain 
with regard to the individual’s eligibility for access authorization. First, there is no indication in 
the record that the individual has ever been diagnosed as suffering from a substance use disorder. 
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In fact, the individual’s psychologist found insufficient evidence of any disorder to support such 
a diagnosis.  
 
Second, the record reflects a single usage by the individual of a very small amount of marijuana. 
The individual’s testimony that the incident in Jamaica was her only usage of the drug is 
supported by the testimony of her mother and boyfriend, and by the negative results of a 
November 2007 drug screening administered by her employer. DOE Ex. 6. The amount of 
marijuana consumed by the individual was only that contained in approximately three square 
inches of chocolate cake, or enough for “one or two bites.” Tr. at 21.  
 
In addition, as of the date of the hearing, the individual had abstained from marijuana usage for 
approximately 15 months. This period of abstention lends credence to the individual’s statement 
that she does not intend to use illegal drugs again.  
 
Finally, the individual’s sole usage happened under such unusual circumstances that I believe it 
to be very unlikely that the individual will use the drug again. The usage occurred after a trip to 
Jamaica that had been lengthened to three days by flight cancellations and delays. During this 
arduous journey, the individual ate several snacks, but no full meals. Upon arriving at her resort 
in Jamaica with her friends, the individual was tired and very hungry, and they proceeded to a 
restaurant on the beach where the only entrees available were curried goat and pizza topped with 
curried goat. After finding these items to be not to her liking, the individual broke off a small 
piece of chocolate cake that she had been told contained marijuana, and ate it. I believe that the 
individual’s hunger, fatigue, and presence in an environment that was accepting of marijuana 
usage to the point where a customer could apparently order food containing the drug, led to her 
decision to eat the cake. These circumstances are unlikely to be repeated. For these reasons, I 
find that the individual has adequately addressed the DOE’s concerns under criterion (k).  
 
2. Criterion (l) 
 
I reach a similar conclusion with regard to the security concerns under criterion (l), because the 
record in this matter indicates that the individual’s April 2007 marijuana usage was an 
aberration, and that she is generally a conscientious and law-abiding person who takes security 
requirements seriously. In addition to the evidence discussed above, that the usage was an 
isolated incident, the record is devoid of any evidence of other security violations, or any illegal 
activity. Moreover, the individual’s mother and boyfriend testified as to her law-abiding nature, 
and the supervisor and co-worker indicated that she was very respectful of, and compliant with, 
security requirements and procedures.  
 
The importance that the individual attributes to security requirements is reflected in the honesty 
with which she answered the questions on the QNSP about her marijuana usage. When asked 
during the hearing whether she now regretted that honesty, she replied, “No,” explaining that 

I don’t think I would have felt comfortable with myself, and I think it would have 
always gnawed at me had I just gone forth and gotten my Q without ever being 
truthful. I’d much rather go through the pain of being honest and fully disclosing 
everything. 

 



- 8 - 
 
 
Tr. at 28. The individual’s psychologist concluded that she is “essentially unable by character” to 
be dishonest or less than fully candid with the DOE, “fully understanding that there would 
undoubtedly be consequences” for such candor. Tr. at 102.  
 
Finally, I conclude that this administrative review proceeding has caused the individual to 
approach compliance with security requirements with an increased sense of importance. The 
individual testified that she is now  
 

hypersensitive to security. The project that I work on is a very classified project, 
and I ask probably about five times every time I meet with anybody, “Are you 
sure I can see this? Are you sure this is okay?” And I work very hard, and I will 
continue to, and I will continue to really watch more closely what I am doing, my 
actions. 

 
Tr. at 25. The individual’s psychologist testified that this proceeding has been a very “difficult 
situation for her,” one that has caused her to experience “self-criticism and poor self-regard.” He 
continued that these negative attitudes “are probably promoting a sense of personal 
dissatisfaction which can range from mild depression to frank self-disgust, or even self-loathing. 
Her view of herself is generating emotional pain . . . .” Accordingly, he indicated that a repeat of 
the individual’s behavior was unlikely. Tr. at 104. I agree, and given these factors, I conclude 
that the chances of the individual knowingly violating security requirements in the future are 
remote. The individual has adequately addressed the DOE’s security concerns under criterion (l). 
 
V. CONCLUSION 
 
For all of the foregoing reasons, I find that the individual has successfully mitigated the security 
concerns set forth in the Notification Letter, and I conclude that she has demonstrated that 
restoring her access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I have determined that the individual’s 
security clearance should be restored. The Office of Security may seek review of this Decision 
by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Robert B. Palmer 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 10, 2008 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

*  The original of this document contains information which is subject to withholding from

disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with

XXXXXX’s.

                                                             September 30, 2008

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 9, 2008

Case Number: TSO-0626

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE)

regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures

for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As

discussed below, after carefully considering the record before me in light of the relevant

regulations, I have determined that the individual’s access authorization should be granted.

I. Background 

The individual is an applicant for a DOE access authorization.  During a background

investigation of the individual, the Local Security Office (LSO) learned that the individual had

been arrested for simple assault, had attempted suicide, and had received counseling.  These

revelations prompted the LSO to conduct a personnel security interview (PSI) with the individual

in April 2007.  During the PSI, the individual revealed that she had been sexually assaulted on

two separate occasions, and that she had been diagnosed with Mood Disorder, Borderline

Personality Disorder, Bi-Polar Depression, Manic Depression and Anxiety by various military

medical professionals during 2004 and 2005.  These revelations prompted the LSO to refer the

individual to a DOE psychologist for a forensic psychological examination.  The DOE

psychologist examined the individual in November 2007, and memorialized her findings in a

report (Psychological Report or Exhibit (Ex.) 5).  In the Psychological Report, the DOE

psychologist stated that she did not believe that the individual suffers from a diagnosable mental

illness.  Ex. 5 at 13.  However, she opined that the individual suffers from a mental condition in

that she continues to deal with the psychological trauma associated with two sexual assaults, and

has developed migraine headaches and episodes of dizziness which may be related to the trauma.

Id.   The DOE psychologist further opined that the trauma of past sexual assaults, their

continuing effect upon the individual and the individual’s past self-destructive response to the

trauma may cause a significant defect in judgment and reliability.   Id.   She 
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h). 

recommended that the individual seek counseling to address the assaults and to develop coping

skills to deal with stress. 

In May 2008, the LSO sent a letter (Notification Letter) advising the individual that it possesses

reliable information that created a substantial doubt regarding her eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of one potentially disqualifying criterion set forth in the

security regulations at 10 C.F.R. § 710.8, subsection (h) (hereinafter referred to as Criterion H).

2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and

the OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I

convened, the DOE Counsel called one witness, the DOE psychologist.  The individual called

three witnesses, including two former supervisors and a current manager.  She also testified on

her own behalf.  The DOE and the individual submitted a number of written exhibits prior to and

during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather,

the standard in this proceeding places the burden on the individual because it is designed to

protect national security interests.  This is not an easy burden for the individual to sustain.  The

regulatory standard implies that there is a presumption against granting or restoring a security

clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with

the national interest” standard for granting security clearances indicates “that security

determinations should err, it they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the

issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that

granting her access authorization “will not endanger the common defense and security and will

be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is

afforded a full opportunity to present evidence supporting her eligibility for an access

authorization.  The Part 710 regulations are drafted so as to permit the introduction of a very

broad range of evidence at personnel security hearings.  Even appropriate hearsay evidence may

be admitted.  10 C.F.R. § 710.26(h).  Hence, an individual is afforded the utmost latitude in the

presentation of evidence to mitigate the security concerns at issue.
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3/ The individual also reported that she was sexually assaulted on one occasion while in high school.

4/ Prior to the assault, the individual drank alcohol only occasionally, about once a month with friends.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of

all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of

a person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concern at Issue

As stated above, the LSO cites one criterion as the basis for denying the individual’s security

clearance, Criterion H.  To support Criterion H, the LSO relies on the DOE psychologist’s

opinion that the trauma of past sexual assaults and their continuing effects upon the individual

may cause a significant defect in the individual’s judgment and reliability.  The LSO also relies

on other information in its possession regarding the individual’s mental health: (1) during 2004

and 2005, various medical professionals diagnosed the individual with Anxiety, Manic

Depression, Bi-Polar Depression, Mood Disorder and Borderline Personality Disorder, and (2)

after the individual was assaulted in January 2004, she intentionally cut her arms on several

occasions between January and July 2004.  She subsequently attended counseling.

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H.  The security concern associated with

Criterion H is that a mental condition can impair a person’s judgment, reliability and

trustworthiness.  See Guideline I of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to

the President for National Security Affairs, The White House. 

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual entered the military in January

2001.  In January 2004, while in the military, the individual was sexually assaulted by another

military member.  3/   As a result of this incident, the individual became depressed and began

self-medicating by drinking alcohol.  The individual also cut her arms.   4/  She sought

counseling on a weekly basis from a military doctor and was diagnosed with anxiety and manic

depression.  The military doctor prescribed Depakote which helped the individual with her

depression, but resulted in tremors.

In July 2004, while still in the military, the individual had a physical and verbal altercation with

her boyfriend during which both had been drinking alcohol.  Ex. 5 at 4.  After becoming

distraught about this incident, the individual cut her arms again.  She was subsequently arrested

for simple assault and a possible suicide attempt.  As a result of this arrest, the military required
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5/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

the individual to seek counseling.  Id.  As a consequence of her counseling, the individual was

medically separated from the military for depression and anxiety in October 2005.

During a Personnel Security Interview (PSI) conducted on April 25, 2007, the individual

admitted to cutting her arms several times during the first half of 2004.  The individual further

admitted to having been previously diagnosed with a Mood Disorder and Borderline Personality

Disorder.  She indicated that she was prescribed several medications for her depression and

anxiety, one of which caused her to suffer tremors.              

       

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  5/ After due deliberation, I have determined that the

individual’s access authorization should be granted.  I find that granting the individual’s DOE

security clearance will not endanger the common defense and security and is clearly consistent

with the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of

this decision are discussed below.

A. The Individual’s Testimony

At the hearing, the individual testified that she was sexually assaulted on two occasions, once in

high school and once in 2004, the latter time while serving in the military.  Hearing Transcript

(Tr.) at 39.  She stated that after the first assault in high school, she began cutting her arms as a

means to deal with her stress.  She cut her arms again after the second assault in 2004.  However,

she stated that in 2004, she sought counseling to deal with the stress and anxiety associated with

the assaults.  Id. at 40.  According to the individual, she attended counseling on a weekly basis

for about seven months.  Id.   The individual stated that through her counseling, she learned

about various mechanisms for dealing with her stress, such as calling her mother or a friend.  Id.

at 42.  She further convincingly testified that since her counseling, she has become a stronger

person and has learned how to deal with stress better.  Id. at 43.  The individual testified that she

has taken classes to learn how to speak assertively in front of people.  Id.   She also testified that

although her counseling ended in 2005, psychological counseling is still available to her through

the military.  Id. at 46.  The individual reiterated that since early 2004, she has not tried to harm

herself nor has she felt that she is in need of additional counseling.  Id. at 47.  Although she

acknowledged that stressful memories of the past still emerge, she testified that she is able to

deal with these issues by talking to her mother and her close friends or by watching a movie or

going out to take her mind off these memories.  Id.  The individual further testified that at one

point during her counseling sessions, she was prescribed Depakote to address her depression.
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However, she stated that she stopped taking this medication in 2005 when she left the military.

According to the individual, she tried different medications but they all made her sick or

produced some other negative side affect.  Id. at 50.  Once she stopped taking medication, the

individual stated that she felt better.  Id.  She also testified that she has suffered from migraines

and episodes of dizziness, but that her doctor has attributed them to low blood pressure and low

blood sugar.  Id. at 51.  She offered documentary evidence at the hearing to corroborate these

findings.  See Individual’s Exhibit A.      

At the hearing, the individual testified that she is feeling good now, succeeding at her job and

“dealing with stress a lot better.”   Id. at 52.  When asked how she had dealt with recent stressful

issues or incidents in her life, the individual explained that her job is stressful, but that she

balances that stress by working in her yard and taking care of other home maintenance issues.  Id.

at 53.  The individual also explained that she has not had any thoughts of cutting herself or doing

any other kind of self-inflicted harm.  Id.    She testified that her scars are a vivid reminder of her

inappropriate and harmful behavior.  According to the individual, that reminder is a significant

deterrent for her.  She testified that she understands now that self-inflicted harm should not be a

way to deal with stress.  Id. at 54.  The individual reiterated that when she is reminded of her

past, she redirects her thoughts by calling her mother or close friends for support.  Id.  She

concluded her testimony by stating that she has “come a long way” in the healing process since

she was assaulted.  The individual testified that she makes sound and wiser decisions now and is

“less trusting of people who don’t deserve [her] trust.”  Id. at 56.  She testified that she is

currently in a new relationship.  The individual also testified that she possesses good judgment

and reliability.  To corroborate her testimony, the individual presented credit reports, her annual

performance reviews and positive letters from her supervisors.  See Individual’s Exhibit A.          

              

B. Testimony of Former Supervisors and Current Manager

The individual presented the testimony of two of her former supervisors and her current manager.

Supervisor #1 testified that he has known the individual for seven years.  He was the individual’s

first supervisor while she was in the military and supervised her for seven months.  Id. at 10.

Supervisor #1 testified that the individual is a very reliable and dependable person who always

came to work on time.  Id. at 11.  He further testified that he was impressed by the individual’s

desire to always do her best work.  Id.  Supervisor #1 stated that he considers the individual to be

a mature and stable person and never got the impression that the individual was depressed or had

problems dealing with personal issues.  Id. at 14-18.  

Supervisor #2 testified that he has known the individual for two and a half years and has

supervised the individual for about a year.  Id. at 22.  He described the individual as a reliable

person with solid judgment.  Supervisor #2 also stated that the individual has good work

performance and has not missed a significant amount of time at work.  Id.  He further stated that

the individual’s stress level appears to be normal and noted that the individual handles stressful

situations well.  Supervisor #2 explained that the individual’s job requires a lot of concentration

and attention to detail, both of which the individual handles well.  Id. at 25-28.  

The individual’s current manager has known the individual for two years.  He similarly testified

that the individual is very reliable, has a positive attitude and possesses good judgment.  Id.  at
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31.  The individual’s current manager also noted that the individual is a hard worker and a team

player.  Id. at 32.   He further testified that the individual has discussed her assaults with him, but

he has never observed any signs of depression or mood swings in the individual.  Id. at 34.       

C. The DOE Psychologist’s Testimony and Report

As stated earlier, the DOE psychologist in her Psychological Report concluded that the

individual’s trauma of past sexual assaults, their continuing effect upon her and her past self-

destructive response to the assaults may cause a significant defect in judgment and reliability.

Ex. 5 at 13.  She recommended that the individual seek counseling to address the assaults and to

develop coping skills.  The DOE psychologist also recommended that the individual undergo a

medical evaluation to assess whether or not there are medical reasons for her migraines and

dizziness.  Id.  After listening to the testimony of the individual and the other witnesses in the

case, the DOE psychologist testified that the individual seems to be handling stress very well

now.  Tr. at 74.  She was impressed at how composed and stable the individual appeared while

speaking of the assaults during the hearing, noting that during her earlier evaluation of the

individual, the individual was tearful when speaking of the assaults.  According to the DOE

psychologist, she opined that the individual’s “talking about the trauma of the sexual assaults has

reduced, . . . the strength or the impact of it in her feeling state, so it is no longer necessarily as

sharp or startling or devastating.”  Id.   

The DOE psychologist testified that the individual has developed very good coping skills to deal

with stress.  She testified that while coping with dreams of the past, the individual may cry for a

while, which is a normal, good response, but she is able engage herself in another activity such as

calling a relative or friend.  Id.  The DOE psychologist testified that the individual is now good at

accessing a network of support for herself.  She added that the individual is not drinking as she

has done in the past to cope with her stress.   The DOE psychologist was also impressed with the

testimony of the individual’s co-workers regarding her judgment and reliability.  Finally, she

concluded that the individual is doing very well now.  She further concluded that although

counseling may be beneficial in the future if the individual’s memories become bothersome, she

would not require that the individual seek counseling now.  Id. at 75.  When questioned about the

likelihood of the individual engaging in behavior that negatively affects her judgment and

reliability, the DOE psychologist testified that there is a ten to twenty percent possibility of

recurrence.  Id. at 79.  The DOE psychologist added, however, that the individual is doing exactly

what she would want her to do. Id. at 80.

D. Hearing Officer Evaluation of Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation.  See

P e r s o n n e l  S e c u r i t y  H e a r i n g  ( C a s e  N o .  T S O - 0 2 1 5 ) ,

http://oha.doe.gov/cases/security/tso0215.pdf.  Personnel Security Hearing (Case No. TSO-

0466), http://oha.doe.gov/cases/security/tso0466.pdf.  In this case, I accorded substantial weight

to the revised opinion of the DOE psychologist who testified at the hearing that the individual is

handling stress well, has developed coping skills to address her stress and has established a good

network of support and further, that the individual is not in need of counseling at this time.  In
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addition, I determined that the testimonial and documentary evidence weigh heavily in the

individual’s favor.  First, the individual convincingly testified that she 

has learned to cope with the stressful memories of her past sexual assaults without resorting to

self-mutilation.  It is clear from her testimony that she now fully understands the

inappropriateness of her past behavior.  As she noted, the scars on her arms serve as a deterrent

to that behavior in the future.  The individual  appears to be a very stable individual who has

learned to be more confident and less trusting of individuals who may not have her best interests

at heart.  Second, I am convinced that the individual has a good support network in her mother

and her close friends.  I am further convinced that the individual’s support network will help her

to cope with any stressors that might otherwise serve as a trigger to a self-destructive response to

her stress.  Third, I was persuaded from the individual’s testimony, and that of her witnesses, that

the individual exercises good judgment and reliability at work and in her home-life routines.

Furthermore, the individual  provided corroborating evidence to demonstrate that she is a

reliable, hardworking employee who can work under highly stressful conditions.  In sum, I find

that the individual has provided adequate evidence that she no longer has a mental condition that

may cause a significant defect in judgment and reliability.  

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the

possession of the DOE that raises serious security concerns under Criterion H.  After considering

all the relevant information, favorable and unfavorable, in a comprehensive common-sense

manner, including weighing all the testimony and other evidence presented at the hearing, I have

found that the individual has brought forth convincing evidence to mitigate the security concerns

associated with the criterion at issue.  I therefore find that granting the individual’s access

authorization would not endanger the common defense and security and would be consistent with

the national interest.  Accordingly, I find that the individual’s access authorization should be

granted.  The parties may seek review of this Decision by an Appeal Panel under the regulations

set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: September 30, 2008         



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 13, 2008

Case Number: TSO-0627

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the Individual) to obtain
an access authorization.1/  The regulations governing the individual’s eligibility are set
forth at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access
to Classified Matter or Special Nuclear Material.”  This Decision will consider whether,
based on the testimony and other evidence presented in this proceeding, the Individual is
eligible for access authorization.2/ After reviewing the evidence before me, I find the
Individual should not be granted access authorization.  

I. Background

This administrative review proceeding began when a Department of Energy (DOE) Local
Security Office (LSO) denied the Individual access authorization based upon derogatory
information in its possession that created substantial doubt pertaining to her eligibility.
In accordance with 10 C.F.R. § 710.21, the LSO subsequently issued a Notification Letter
that included a statement of the derogatory information causing the security concern under
10 C.F.R. § 710.8(f) and (l) (hereinafter Criterion F and Criterion L).    
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3/  Criterion F refers to information indicating that an individual “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications statement,
a personnel security interview, written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding eligibility for DOE access authorization.”
10 C.F.R. § 710.8(f).  

4/  Criterion L refers to information indicating that the Individual has “engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy.”  Id. at § 710.8(l).

The security concerns raised under Criterion F3/  in the Letter involve the Individual’s false
statements and omissions on a Questionnaire for National Security Positions (QNSP)
submitted in February 2007.  According to the LSO, the Individual: (1) indicated that she
had received an honorable discharge from the military when, in fact, she received a general
discharge in August 1983; (2) answered “no” to whether she had ever been terminated
from employment, while her background investigation revealed that she was terminated
by her employer in 2000 for improper use of company e-mail; (3) failed to include
information that she had undergone psychiatric treatment several years prior to
completing the QNSP and was eventually placed on antidepressant medication; and (4)
answered “no” to whether she had ever been arrested for a felony, while her background
investigation uncovered that the Individual was arrested and charged with attempted
murder in November 1978.    

The security concerns raised under Criterion L4/ in the Notification Letter indicate that the
Individual misrepresented information to a DOE psychologist during her initial access
authorization processing and when interviewed by an Office of Personnel Management
(OPM) investigator.  The information that she misrepresented to both the DOE
psychologist and the OPM investigator is the same information that she omitted or falsified
on the QNSP: (1) the type of discharge from the military, (2) her felony arrest, (3) her
employment termination, and (3) her antidepressant medication.  Finally, the Notification
Letter indicated that the Individual provided random answers on the Minnesota
Multiphasic Personality Inventory-2 (MMPI-2) that was administered by the DOE
psychologist during the access authorization process.  Although the LSO raised these
concerns under Criterion L, I believe that they would be more appropriately considered
under Criterion F.  The information was deliberately misrepresented in response to an
official inquiry made pursuant to a determination regarding the Individual’s eligibility for
access authorization.  Therefore, I will consider the derogatory information regarding these
misrepresentations and omissions under Criterion F. 
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5/  10 C.F.R. § 710.25(g). 

The Notification Letter informed the Individual that she was entitled to a hearing before
a Hearing Officer in order to respond to the information contained in that letter.  Upon
receipt of the Notification Letter, the Individual requested a hearing, and that request was
forwarded to the Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.5/

At the hearing, the Individual represented herself.  She testified on her own behalf, and
presented the testimony of her pastor, friend, and husband.  The DOE Counsel presented
no witnesses.  The DOE Counsel entered eight exhibits into the record. 

II. The Hearing Testimony

A. The Individual

The Individual testified that she falsified the information on her QNSP because she was
embarrassed.  Hearing Transcript (Tr.) at 9.  She stated that she does not like to talk about
her personal life.  Tr. at 7, 9.  She testified that the behavior that she omitted on her QNSP
occurred in the past.  Tr. at 10.  She testified that her behavior has changed.  Tr.  10.  She
stated that she is a different person now.  Tr. at 10.  

B.  The Individual’s Pastor

Her pastor testified that he is the Individual’s friend as well as her pastor.  Tr. at 13.  He
has known the Individual for four or five years.  Tr. at 13.  They interact every day.  Tr. at
13-14.  Mostly, they discuss spiritual matters.  Tr. at 14.  He is aware of that the Individual
was in the military, but not the status of her discharge.  Tr. at 14.  He is also aware of her
arrest and that she takes medication for depression.  Tr. at 14-15.  He was not aware that
she was terminated from a previous employment.  Tr. at 15.   Her pastor concluded that she
does talk about herself; she is not any more reticent than any of his other congregants.  Tr.
at 16-17.  She does not dwell on herself or her problems.  Tr. at 16.  

C.  The Individual’s Friend 

The Individual’s friend testified that he has known her for about three or four years.  Tr.
at 20.  When they were employed together, they would interact daily about work.  Tr. at
20.  Presently, they speak frequently about work and family.  Tr. at 21.  The Individual has
always been truthful with him.  Tr. at 21.  When they speak, she talks about her husband
and daughter, but rarely speaks about herself.  Tr. at 23-24.  The friend knew that the
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Individual had been in the military, but not what type of discharge she was given.  Tr. at
22.  He knew that she was on medication for depression.  Tr. at 22.  He did not know that
she had been fired from a previous employment.  Tr. at 22. 

D.  The Individual’s Husband

The Individual’s husband testified that he has known his wife for about 13 or 14 years.  Tr.
at 26.  They met while they were working together.  Tr. at 27.  They have been married 10
years.  Tr. at 27.  She is honest.  Tr. at 27.  Her husband was aware that his wife had been
in the military, but did not know what type of discharge she received.  Tr. at 27.  He knew
about her felony arrest for attempted murder.  Tr. at 29.  He knew that she had been fired
from a job when it happened, because they were married at the time.  Tr. at 30.  He was not
aware that she spoke to her doctor about a mental health issue.  Tr. at 32.  She is not
gregarious and keeps her own counsel.  Tr. at 31. 

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case,
in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  In this type of proceeding, we apply a different standard, which is
designed to protect national security interests.  A hearing is “for the purpose of affording
the individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6).  The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that granting or restoring his access authorization
“would not endanger the common defense and security and would be clearly consistent
with the national interest.”  10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring
of a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly
consistent with the interests of the national security test” for the granting of security
clearances indicates that “security-clearance determinations should err, if they must, on the
side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption
against the issuance of a security clearance).  Consequently, it is necessary and appropriate
to place the burden of persuasion on the individual in cases involving national security
issue.  Personnel Security Hearing, Case No. VSO-0002 (1995).  Once a security concern has
been found to exist, the individual has the burden of going forward with evidence to rebut,
refute, explain, extenuate, or mitigate the allegations.  Personnel Security Hearing, Case No.
VSO-0005, aff’d, (1995).  See 10 C.F.R. § 710.7(c).
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IV.  Findings and Conclusions

A.  Criterion F

In evaluating a Criterion F case involving falsifications and omissions, I must consider
factors such as whether the individual came forward voluntarily to renounce her
falsifications or to admit to her omissions, the length of time of falsehood or omission was
maintained compared to the length of time the individual has been honest, whether there
is a pattern of falsifications or omission, and the amount of time that has transpired since
the individual’s admission.  See Personnel Security Hearing, Case No. TSO-0587 (2008), and
cases cited therein. 

1.  Falsifications on the QNSP

In this case, I find that the Individual deliberately falsified and omitted relevant and
material information on her February 2007 QNSP.  She falsified information when she
failed to indicate that her discharge from the military was not honorable.  She also falsified
and omitted information when she failed to include her felony arrest for attempted
murder, her employment termination, and her antidepressant medication prescription.  She
testified that she deliberately falsified this information on the QNSP because she does not
like to speak about her past transgressions and was embarrassed.  

The only factors supporting mitigation--that the Individual maintained the falsifications
for only six months and she has now been honest with the DOE for over a year--are clearly
outweighed by those factors that aggravate the security concern.  Weighing against
granting the Individual’s access authorization is that the Individual did not come forward
on her own to report these falsifications.  They were discovered during a background
investigation.  Further, her falsifications are recent, having occurred in 2007.  Finally, there
is a pattern of deception.  She falsified the same information on her QNSP and later to both
the DOE psychologist and the OPM investigator.  

The Individual did not present any evidence at the hearing to mitigate the Criterion F
concern, other than her reluctance to share information about herself.  The witness
testimony at the hearing supported her claim that she does not like to share information
about herself with others.  None of the three witnesses knew that she did not receive an
honorable discharge from the military.  Neither her pastor nor her friend was aware that
she had been terminated from employment.  The Individual’s husband was unaware that
the Individual had spoken to her doctor about a mental health issue and was subsequently
prescribed an antidepressant medication.  The access authorization process does not permit
an individual to keep information about her character and past behavior private.
“Applicants or employees shall be required to provide relevant information pertaining to
their background and character for use in investigating and adjudicating their eligibility
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for access.”  Exec. Order No. 12,968, 60 Fed. Reg. 40,245 (August 7, 1995).  Although all of
this testimony might support the Individual’s claim that she does not like to share her past
transgressions, it does not mitigate the Criterion F concern regarding her falsifications and
omissions on her QNSP. 

2.  Misrepresentations and Omission to DOE psychologist and
OPM Investigator and Random Answer on the MMPI-2

I now turn to the derogatory information indicating that the Individual misrepresented and
omitted information to the DOE psychologist conducting testing during the security
clearance process and to the OPM investigator conducting a background investigation.
The LSO also stated that the Individual admitted that she randomly answered questions
on the MMPI-2 administered by the DOE psychologist.  As stated in the background
section above, I believe this derogatory information is more aptly considered as a Criterion
F security concern.  The Individual was not completely honest and truthful with the DOE
psychologist and the OPM investigator or while taking the MMPI-2.  I find that these
deliberate misrepresentations and omissions, occurring during the access authorization
process, support a Criterion F security concern.  

At the hearing, the Individual’s only explanation for falsifying and omitting information
during interviews with the DOE psychologist and the OPM investigator  was that she is
a very private person who does not like to speak about her past transgressions.  As
discussed above, this is supported by her witness testimony.  Also as stated above, such
privacy is not permitted by the access authorization process.  The Individual presented no
further evidence to explain her behavior during the psychological evaluation or during her
interview with the OPM investigator.  She presented no testimony on the matter of her
random answers on the MMPI-2.  Therefore, after considering all the evidence, I find that
the Individual has not mitigated the security concerns raised by Criterion F in regard to her
falsifications on her QNSP, her misrepresentations and omissions to the DOE psychologist
and the OPM investigator, or her random answers on the MMPI-2

B.  Criterion L

The LSO raised a security concern under Criterion L based on the Individual’s
misrepresentations and omission to the DOE psychologist and OPM investigator.  It also
raised a security concern under Criterion L based on the Individual’s admission that she
randomly answered questions on the MMPI-2 administered by the DOE psychologist.  At
the hearing, the Individual presented no testimony to address the Criterion L concerns
raised in the Notification Letter.  As I indicated above, I considered these concerns under
Criterion F.  To the extent the Criterion F concerns addressed in this Decision do not
duplicate the Criterion L concerns raised in the Notification Letter, I find no mitigation of
any of the Criterion L. 
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V. Conclusion

As the foregoing indicates, the Individual has not resolved the Criteria F and L security
concerns cited in the Notification Letter.  Therefore, I must conclude that the Individual has
not shown that granting her access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should not be granted at this time.  The parties may seek review of this decision by an
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: January 6, 2009



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
          November 3, 2008 
 
  DECISION AND ORDER 

     OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case: Personnel Security Hearing 
 
Date of Filing: May 13, 2008 
 
Case Number:  TSO-0628 
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access 
authorization (or security clearance) under the regulations set forth at 10 C.F.R. Part 710, entitled 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material."  In this Decision, I will consider whether, on the basis of the testimony and 
other evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should be 
restored. 
 
I. Background 
 
The individual is an employee of a contractor at a DOE facility.  On September 27, 2007, a 
representative of the Office of Personnel Management interviewed the individual regarding an 
application for a higher level of access authorization.  During the interview, the individual 
informed the investigator that she had falsified a Questionnaire for National Security Positions 
(QNSP) in November 1995:  she stated on the form that she had never used any illegal drugs 
when, in fact, she had used marijuana, LSD and mushrooms from 1991 to 1992, while in high 
school.  See Exhibit 10 at 83-84.   Due to the security concern raised by this admission, the LSO 
conducted a Personnel Security Interview (PSI) with the individual on February 5, 2008.  See 
Exhibit 9.  Because the security concern remained unresolved after the PSI, the LSO determined 
that the individual’s misrepresentation in 1995 constituted derogatory information that created a 
substantial doubt about her eligibility for an access authorization, and that the doubt could not be 
resolved in a manner favorable to her. Accordingly, the LSO proceeded to obtain authority to 
initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning her eligibility for access 
authorization. The Notification Letter included a statement of that derogatory information and 
informed the individual that she was entitled to a hearing before a Hearing Officer in order to 
resolve the substantial doubt regarding her eligibility for access authorization.  The individual 
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requested a hearing, and the LSO forwarded the individual’s request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, her husband, three long-time friends, her first- and second-level supervisors, and the 
DOE personnel security specialist who conducted the PSI.  The DOE Counsel submitted ten 
exhibits prior to the hearing and the individual submitted three letters of recommendation at the 
hearing. 
 
II. The Notification Letter and the Security Concern at Issue 
 
In the Notification Letter, the LSO cites two criteria as the bases for suspending the individual’s 
access authorization.  It first invoked Criterion F, relying on the individual’s falsification of her 
1995 QNSP as derogatory information that raised a concern regarding her eligibility to hold an 
access authorization.1 The LSO also invoked Criterion L when it suspended her access 
authorization.  The derogatory information that raised the LSO’s concerns under this criterion 
relates to the individual’s concealment of important information from the LSO while she was 
holding an access authorization.2  Exhibit 1 (Statement of Charges).  The LSO obtained the 
derogatory information through admissions the individual made during a February 5, 2008, PSI.  
Id.   
 
The Notification Letter specifically alleged the following: (1) on November 19, 1995, the 
individual signed a QNSP, certifying that she had not illegally used any controlled substance 
since the age of 16; (2) from February 1996 to February 1999, the individual held an access 
authorization, but did not disclose during that time that she had ever illegally used any controlled 
substance since the age of 16; and (3) on February 5, 2008, she disclosed during a PSI that she 
had in fact used marijuana, LSD, and mushrooms from 1991 to 1992.  Id.  According to the 
Notification Letter, the individual offered the following explanations during the PSI for 
withholding her illegal drug use from the LSO:  she thought that if she admitted it, she might not 
be granted her access authorization; furthermore, her admission of drug use would appear in a 
formal record, which might limit her future options.  Id. 
 
I find that the information set forth above constitutes derogatory information that raises questions 
under Criteria F and L.  The security concern associated with Criteria F and L is that “[c]onduct 
involving questionable judgment, lack of candor, dishonesty, or unwilling to comply with rules 
and regulations can raise questions about an individual’s reliability, trustworthiness and ability to 

                                                 
1     Criterion F relates, in relevant part, to information that a person “[d]eliberately misrepresented, falsified, or 
omitted significant information from a” QNSP.  10 C.F.R. § 710.8(f). 
 
2    Criterion L relates, in relevant part, to information that a person has “engaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or undue duress 
which may cause the individual to act contrary to the best interests of national security . . .”  10 C.F.R. § 710.8(l).  
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protect classified information.  Of special interest is any failure to provide truthful and candid 
answers during the security clearance process . . . .”  Guideline E of the Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on December 
29, 2005, by the Assistant to the President for National Security Affairs, The White House 
(Adjudicative Guidelines).  For her part, the individual does not dispute any of the facts set forth 
in the Notification Letter, nor the security concern raised by those facts. 
 
III. Analysis 
 
I have reviewed and carefully considered the evidence in the record.  I have considered the 
evidence that raises a concern about the individual’s eligibility to hold a DOE access 
authorization, as well as the evidence that mitigates that concern.  I conclude, based on the 
evidence before me and for the reasons explained below, that the security concern in this case 
has been resolved. 
 
A. Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether 
granting or restoring access authorization "would not endanger the common defense and security 
and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
It is my role as the Hearing Officer to issue a Decision that reflects my comprehensive, common-
sense judgment, made after consideration of all the relevant evidence, favorable and unfavorable, 
as to whether the granting or continuation of a person’s access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors. 
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10 C.F.R. § 710.7(c).  Considering all of the above factors, I find that the nature, extent, and 
seriousness of the conduct, the frequency and recency of the conduct, the individual’s age and 
maturity at the time of the conduct, and the likelihood of recurrence are the most relevant factors 
in this case, with the last being the critical issue in this case. 
 
B. Findings of Fact and Analysis 
 
It is undisputed that the individual willfully falsified a response on a QNSP she completed in 
1995 at age 20.  Question 22a of that form asked:  “Since the age of 16 or in the last seven years, 
whichever is shorter, have you illegally used any controlled substance, for example, marijuana, 
 . . ., hallucinogenics (LSD, PCP, etc.), or prescription drugs?”  The individual checked the box 
indicating “No.”  Exhibit 8.   The individual admitted to an OPM investigator on September 27, 
2007, and later to an LSO personnel security specialist during her February 2008 PSI, that from 
1991 to 1992, at the ages of 16 to17, she had in fact smoked marijuana about 50 times, and used 
LSD once and hallucinogenic mushrooms once.  Exhibit 10 at 83 (OPM interview); Exhibit 9 at 
7-20 (PSI).  There is no evidence that, in the intervening years, the individual made any attempt 
to inform the LSO of her illegal drug use in 1991-1992, nor that the LSO was aware of it.  The 
remainder of the decision, therefore, will focus primarily on whether the individual has presented 
sufficient evidence to permit me to conclude that the risk that she will engage in conduct 
demonstrating lack of reliability, trustworthiness or ability to protect classified information in the 
future is low enough to resolve the DOE’s concerns under Criteria F and L.   
 

1. Testimony of the Individual 
 
The individual testified that she used illegal drugs during her junior year in high school, when 
she was 16 and 17 years old.  Transcript of Hearing (Tr.) at 91-92.  She stopped using illegal 
drugs when she got her first part-time job.  Tr. at 92.  At her PSI, she stated she stopped using 
drugs and drinking alcohol because she stopped associating with classmates who engaged in 
those activities.  Exhibit 9 at 30.  After high school, she attended junior college, where most of 
her fellow students, like her, lived at home.  None of them had experimented with illegal drugs, 
and she was embarrassed that she had.  Tr. at 93-94.  She regretted that she had, and did not want 
her colleagues to know about her past.  Id. at 94.  She was not aware that any college students 
experimented with drugs; her acquaintances did not.  Id. at 93. 
 
In 1995, while still in college, the individual was hired at a DOE facility as an intern.  In 
November of that year, she completed a QNSP.  In responding to the standard question on that 
form regarding whether she had used any illegal drugs in the preceding seven years or since the 
age of 16, she indicated that she had not.  At the hearing, she offered the following three-part 
explanation for her behavior.   First, she was convinced that if she admitted her earlier drug use, 
she would not be granted her access authorization.  Were her friends to learn that she did not 
receive her clearance, they would ask her why, and she would have to explain that she had used 
drugs in the past, which she regretted and did not want her current friends to know.  Id. at 93-94, 
110.  And even though she did not believe that she needed a clearance for her internship, she did 
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not want her supervisor to learn about her earlier drug use; she did not want that knowledge to 
affect how people regarded her on the job.  Id. at 118.  Second, she did not want to admit in 
writing that she had used illegal drugs, because she felt that the admission might prove 
detrimental in the future, depending on the career path she followed.  Id. at 94, 114.  Finally, she 
did not understand the importance of being absolutely truthful in her responses on the QNSP 
form.  Id. at 85.  She further stated, “I don’t think I understood why they wanted to know 
whether I did drugs.  I know I didn’t have a problem, so why do I have to write that down?”  Id. 
at 98.  She maintained that, as an intern, she was not given any warnings to be forthcoming on 
the form; she was merely handed the forms and told to fill them out.  Id. at 85-86, 94.   She 
acknowledged at the hearing that she was aware when completing the QNSP that she was 
required to certify the truth of her responses.  Id. at 98.  She testified that she struggled with her 
decision, and ultimately made the wrong one.  Id. 95, 99.  She clearly recognizes that she should 
have been honest 13 years ago, when she completed her QNSP.  Id. at 101.  She freely stated that 
the warnings on the form itself should have sufficed to induce her to give an honest response 
regarding her prior drug use, but “it’s hard to put myself back to 13 years ago on why that didn’t 
concern me enough to be truthful.”  Id. at 99. 
 
The individual also addressed the LSO’s concern that, while holding a clearance as an intern 
from February 1996 to February 1999, she had failed to inform the LSO of her earlier illegal 
drug use.  She testified that her frame of mind at the time was such that she did not dwell on her 
falsification:   “So why didn’t I come forward during those three years?  . . .  I didn’t even think 
about it as an option to come forward, because it was like the mistake was done, I made the 
mistake, it’s done now, this isn’t a career for me, this is just an internship, and so move on.”  Id. 
at 86.  In addition, she had no need to access classified information or special nuclear material in 
the course of her work at the time.  When asked whether she thought about her falsification 
during those three years, she responded:  “I really think I just forgot about it. . . .  It wasn’t like 
having a clearance, I wasn’t accessing classified information, so I didn’t really think about it 
during that time, and I knew it wasn’t a career for me, so it wasn’t as if I was ever going to fill 
out a QNSP again.”  Id. at 100.  She also testified that she cannot recall receiving any security 
training, either when she was first granted an access authorization or in the form of annual 
refresher briefings, during those three years.  Id. at 101.  She contrasted that situation to the 
present, when clearance applicants are informed by colleagues and managers of the importance 
of being truthful and, once granted access authorization, they are reminded of that obligation 
through computer-based training.  Id. at 101-02.  
 
At the hearing, the individual also explained why she did not inform the LSO of her high-school 
drug use until late in 2007. 3  After she completed college in 1999, she worked in private industry 
for seven years.  During that period, she assumed that she no longer held a clearance and never 

                                                 
3   I note that this matter was not listed as a concern in the Notification Letter issued to the individual.  Nevertheless, 
both the individual and the DOE Counsel devoted considerable attention to this matter, and the facts elicited in 
testimony regarding this matter ultimately had a bearing on my decision.   
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thought about the clearance she had held or her falsification.  Id. at 87-88.  In April 2006, 
however, she returned to the same DOE facility where she had interned.  Id. at 88.  She 
understood that her new position was contingent upon her holding a “Q” clearance, and that her 
managers would request an “L-to-Q,” which she believed meant that the LSO would process her 
application for a Q-level clearance, granting her an L-level clearance pending the completion of 
the more stringent requirements of the Q-level clearance process.  Id.  According to the 
individual’s testimony, other workers who had undergone the same process informed her that she 
would be interviewed early in the process.  Id. at 88-89.  She had already determined that she 
would disclose her 1995 falsification at her interview, which appeared to her to be the 
appropriate opportunity for providing extra information not requested on the QNSP form.  Id. 
at 89, 95, 103-04.  In the individual’s case, however, she was not interviewed for nearly one and 
one-half years, after which a representative of the Office of Personnel Management met with her 
on September 27, 2007.  In the meanwhile, the LSO granted her an “L” clearance, which did not 
require the interview she had been awaiting.  She testified that she had never made a conscious 
decision to conceal her falsification from the LSO.  Id. at 90-91.  Rather, the year and one-half 
before her interview passed quickly, as she was busy with her work and a pregnancy, and she 
was expecting to be interviewed at any moment.  Id. at 104-05, 111-12.  When the interview 
finally took place, she voluntarily disclosed that she had falsified her 1995 QNSP.  Id. at 97, 107.   
She maintains that she was well aware, as an adult applying for a clearance, of the necessity to be 
candid and honest in her dealings with the LSO.  Id. at 105.   
 

2.  Testimony of the Individual’s Husband 
 
The individual’s husband testified that he has known the individual for seven years and has been 
married to her for three years.  Id. at 8.  He testified that his wife had explained to him her 
reasons for not admitting on her 1995 QNSP that she had used drugs in the past.  According to 
the husband, the individual had stated that she had feared not being granted her clearance and, 
because no one had reinforced the significance of holding a clearance or the importance of 
honesty in the security setting, she convinced herself that the falsification was acceptable.  Id. 
at 12-15.  In his opinion, her past drug use was, at the time, too personal for her to divulge, 
particularly because she did not understand why the LSO sought such information.  Id. at 9.  As 
for not disclosing that information during the three years she held an access authorization, 1996-
1999, the husband understood that her clearance meant little to her at the time, because she did 
not ever exercise it.  And while she was in the private sector, she was not in a position to hold a 
clearance at all.  Id. at 17.  Finally, he spoke about her disclosure in 2007.  He described it as a 
“natural thing for [her] to do,” in light of her understanding what holding a clearance means and 
her character as an honest and trustworthy person.  Id. at 10.   They never discussed whether she 
would disclose her earlier falsification, because it was “obvious that she was going to come 
forward about this incident.”  Id. at 20.  The fact that she did so, he testified, particularly when so 
much more was at stake than in 1995, shows her honesty and maturity.  Id. at 16-17.  When 
asked how the individual had changed in the intervening years, he stated:   
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I think mostly her maturity level.  I think at 20, she was a little naïve, and she 
went . . . from a period where in high school . . . she was in a crowd that did some 
drug use, and then when she got into college, she was kind of out of that crowd 
and she was feeling ashamed, and so there is a little bit of a self-confidence 
issue . . .; whereas . . . over another ten-plus years, you kind of grow up . . . and 
understand what things in life are important; and that . . . the fact that you did 
drugs when you were really young is not necessarily something that is . . . a 
negative on your character or person; that actually . . . the fact that she lied on the 
previous [QNSP] was more of a dent in who she was, and that would be a reason 
to come forward. 
 

Id. at 19-20. 
 

3.  Testimony of Supervisors  
 
The individual’s second-level supervisor testified on behalf of the individual.  He is the director 
of the project on which the individual has been working since she was rehired at the facility in 
2006.  He stated that he has known of her reputation as a good worker since her student intern 
days, but did not meet her until 2005.  Id. at 38.  He testified that she has a reputation at work for 
being an honest person.  Id.  In addition, he considers her extremely trustworthy.  He explained 
that the project concerns dangerous substances and requires intensive training; the individual 
applied herself so assiduously that she completed her training far more quickly than usual.  Id. at 
41-42.  The project director also produced three letters of recommendation from former 
supervisors and a co-worker, all of which attested to the individual’s honesty, forthrightness and 
integrity.  Id. at 43; Individual’s Exhibits.  He offered his personal opinion that the individual 
was trustworthy.  Id. at 45.  When asked if her falsification on the 1995 QNSP caused him to 
doubt her honesty in any way, the supervisor replied that it did not, explaining that the judgment 
teenagers employ “is not necessarily indicative of their behavior as an adult.”  Id. at 50.  He also 
remarked that her failure to disclose her falsification during the period of internship when she 
held an access authorization did not concern him:  “[I]n our world, you do the clearance thing, 
your get your clearance, and you move on, and frankly you don’t think about it until five years 
later when the questionnaire comes up again. . . . [In the interim,] I wouldn’t expect them to be 
thinking about [their responses on a QNSP].”  Id. at 54.   
 
The individual’s immediate supervisor also testified that the individual has a reputation at work 
for honesty.  Id. at 75.  He stated that she has been upfront with him in all their transactions, and 
that he trusts her explicitly, on the basis of knowing her for the past two years.  Id. at 75, 76, 81.  
A holder of access authorization himself, he believed that the interview was “the right time” to 
come forward with her admission that she had falsified a response on the 1995 QNSP.  Id. at 78, 
83.    
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 4.  Testimony of Co-workers and Friends 
 
Three friends, two of whom had worked with her in the course of her career and one of whom 
was a friend since college, also testified on behalf of the individual.  Each of these witnesses 
attested to the individual’s reputation for honesty, recounting examples from the courses of their 
friendships with her.  Id. at 25, 70, 123.  In addition, each provided additional evidence that 
corroborated various parts of the individual’s testimony.  The first of these witnesses testified 
that she had been an intern at the DOE facility at the same time as the individual and had applied 
for an access authorization at the same time.  Id. at 24.  She stated that when they were handed 
the necessary forms for applying for access authorization, they were not provided with any 
guidance, but rather merely instructed to complete and return them.  Id. at 26.  They were not 
aware of the implications of falsifying information on the forms and did not understand why the 
forms requested information that they did not want to share with the public.  Id. at 26-27.  She 
attributed their lack of awareness to their immaturity at that time.  Id. at 27.  She acknowledged 
that the language of the forms made it clear that honest responses were required, but the reason 
for honesty was not reinforced by anyone in person.  Id. at 29.  She contrasted that situation with 
the effort that managers and co-workers now make to explain the clearance application process 
and why certain information is sought.  Id. at 30.  The witness also emphasized that the 
individual is more mature and educated now than she was in 1995.  Id. at 25.  When asked why 
the LSO should trust the individual now, despite her earlier falsification, the witness stated that 
the fact that the individual voluntarily disclosed the truth when she could have continued to 
conceal it “should tell you a lot about the way she is now.”  Id. at 32-33.   
 
A close friend of the individual’s since their years in junior college also testified.  She stated that 
the individual, while always truthful, is definitely more mature and self-confident than she was 
when she was 20 years old.  Id. at 70.  Although the individual had admitted to her during 
college that she had used illegal drugs during high school, the witness knew that the individual 
had been ashamed and embarrassed about her earlier drug activity, because their circle of friends 
at junior college had no experience with drugs. Id. at 70, 72.  She was not aware until recently, 
however, that the individual had falsified a response regarding her drug use on an official form.  
Id. at 72. When asked whether that knowledge caused her to doubt the individual’s honesty in 
any way, she responded, “Not at all,” explaining that that event happened long ago and related to 
the individual’s character during her college years, not now.  Id. at 73 
 
A third friend testified that she and the individual had met nine years ago, when they were 
working together in private industry, and have remained friends since.  Id. at 122.  She expressed 
her opinion that most people commit some error in high school, as the individual did, that later 
causes them regret and embarrassment.  Id. at 124.  In addition, the fact that she lied on her 1995 
QNSP did not give the witness pause to doubt the individual’s honesty, because it happened 
many years ago, and her years of friendship with the individual have led her to believe she is 
honest and trustworthy.  Id. at 126, 129.   
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5. Hearing Officer Evaluation of Evidence 
 
As stated above, the individual does not challenge the accuracy of the derogatory information set 
forth in the Notification Letter.  The factual basis for the Criterion F concern in this case is that 
the individual stated on her 1995 QNSP that she had not used any illegal drugs within the 
specified period, when in fact she had.  The factual basis for the Criterion L concern is that, 
while holding an access authorization from February 1996 to February 1999, she did not disclose 
to the LSO her illegal drug use.  Her falsification and concealment of her prior illegal drug use 
during those years clearly constitutes a legitimate security concern that may disqualify a person 
from access authorization under the Adjudicative Guidelines.  See Adjudicative Guidelines, 
Guideline E at ¶ 16(a).  Such behavior abuses the trust that underlies the access authorization 
program.   
 
The common-sense impression of the individual that I formed over the course of this proceeding 
is that she is now a mature, straightforward, candid person.  I found her testimony to be highly 
credible.  She readily admitted that her behavior in the past was improper, and understood the 
security concerns that behavior raised.  She made a concerted effort to set forth all the 
circumstances, both favorable and unfavorable, surrounding her at the time of her falsification 
and concealment, as well as her current circumstances.  I found no incongruities between her 
testimony and that of her other witnesses.  Finally, she expressed regret for the decisions she 
made that led to the behavior at issue. 
 
As noted above, the decision of a Hearing Officer in a Part 710 case is a predictive assessment, 
in this case an assessment of the likelihood that the individual will engage in the future in 
dishonest or untrustworthy behavior similar to her past falsification and concealment of 
derogatory information. Although I cannot condone the individual’s behavior during the years 
1995 through 1999, I am convinced by the totality of the evidence set forth in this proceeding 
that she will not repeat this or similar behavior in the future.  In reaching that conclusion, I have 
considered the following factors.   
 
First, the behavior that formed the factual bases for the LSO’s concerns occurred in the distant 
past, during a period nine to 13 years ago.  See Adjudicative Guidelines, Guideline E at ¶ 17(c).  
The falsification itself was a one-time occurrence made 13 years ago, and its scope was narrow:  
the individual made a single, though important, false statement on the QNSP, concealing 
behavior that occurred years earlier:  her use of illegal drugs over a one-year period in high 
school.  See id.    
 
Second, she offered a thoroughly credible explanation for her falsification and concealment of 
information.  She carefully explained her state of mind at that time, and the testimony of several 
witnesses supported her explanation.  She was ashamed and embarrassed that she had used 
illegal drugs in high school, because her junior college peers had not experimented with drugs.  
Tr. at 70, 72 (testimony of college friend).  She was immature, and was more concerned about 
the possible impression her drug use might have on her peers and her employers than about the 
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clear impact of her dishonesty on her trustworthiness and reliability where, as in the area of 
access authorization, it is imperative.  Coupled with youthful poor judgment, her state of mind 
created a set of circumstances that led her to act improperly.  These circumstances clearly did not 
excuse her behavior, but do offer insight into her motives at the time.    
 
Most important, the individual now acknowledges that she exercised poor judgment at that stage 
of her young life by concealing derogatory information from the LSO.  She now understands that 
unwise teenage behavior does not necessarily reflect poorly upon an adult’s good character and, 
moreover, that the access authorization program relies strongly on the honesty of clearance 
holders.  Consistent with her maturity and understanding of the access authorization process, she 
came forward with her admission of falsification even though she understood that the disclosure 
could endanger her career:  if her access authorization is denied as a result of that admission, it is 
her understanding that she will lose her position at the DOE facility.  Tr. at 107; see id. at 16-17 
(testimony of husband).  Nevertheless, she did come forward with her disclosure.  This 
disclosure against her compelling economic and professional interest demonstrates to me that she 
now clearly understands the necessity of candid communication within the security community. 
 
The evidence presented in this proceeding convinces me that the circumstances under which the 
individual falsified and concealed derogatory information no longer exist and are extremely 
unlikely to present themselves in the future, not only because many years have passed, but also 
because the individual has matured socially and emotionally.  She is no longer a student in junior 
college.  Her world has expanded through graduate school, work, marriage, and parenthood.  She 
has demonstrated, through her mature approach to addressing her earlier questionable behavior, 
that she has progressed well beyond a state of mind in which her concerns for her privacy (and 
perhaps pride) can influence her judgments and decisions.  I therefore conclude that the 
individual has sufficiently mitigated the security concerns enumerated in the Notification Letter.  
See Adjudicative Guidelines, Guideline E at ¶ 17(c).   
 
Although I have determined that the individual has sufficiently mitigated the security concerns 
that the LSO raised in its Notification Letter, I must address an additional concern of my own 
that came to light in the course of this proceeding.  She returned to work at the DOE facility in 
April 2006, yet did not disclose the fact that she had falsified a portion of her 1995 QNSP until 
September 2007, nearly one-and-one-half years later, at the time of her background investigation 
interview.  On its face, this behavior alone raises a concern for national security, especially 
because, for some portion of that period, she held an access authorization.  The individual 
testified that she had made up her mind that she would come forward with the information when 
she was interviewed for her access authorization.  Her immediate supervisor stated in his 
testimony that he believed that the interview was the appropriate time to come forward with such 
information.  Though not an expert on security, the supervisor is himself a clearance holder, and 
represents the sense of the community in which she works. 
 
I am convinced, from the testimony I heard and from my assessment of the individual’s 
credibility and sincerity, that her delay in coming forward to reveal her 1995 falsification 
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represented an understandable, though not ideal, approach to resolving her dilemma, and not a 
willful attempt to continue concealing derogatory information from the LSO.  I give considerable 
weight to the fact that the individual came forward without any prompting or challenge from the 
LSO when she disclosed the falsification in September 2007.  In that setting, her disclosure 
demonstrated a level of maturity, honesty, and candor that she lacked when she was younger but 
certainly possesses at this time.  Moreover, there is absolutely no evidence in the record that she 
is at all likely to revert to the untrustworthy behavior in which she engaged at an earlier stage of 
her life.   
 
IV. Conclusion 
 
For the reasons set forth above, I find that there is evidence that raises a substantial doubt 
regarding the individual’s eligibility for access authorization.  However, I find that the concern 
raised by that evidence has been more than sufficiently mitigated in this case.  I therefore 
conclude, “after consideration of all the relevant information, favorable and unfavorable,” that 
restoring the individual’s “access authorization would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. §§ 710.7(a), 
710.27(a).  
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 3, 2008 
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Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: May 13, 2008 
 
Case Number:  TSO-0629 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX 
(hereinafter referred to as "the individual") to hold an access 
authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  As explained below, it is my decision that the 
individual should not be granted an access authorization at this 
time. 
 
I.  BACKGROUND 
 
In March 2006 and August 2007, the DOE conducted a Personnel 
Security Interviews with the individual (the 2006 and 2007 PSIs) 
regarding his misuse of alcohol and other legal problems 
unrelated to his use of alcohol.  In addition, the individual 
was evaluated in October 2007 by a DOE-consultant psychiatrist 
(the DOE-consultant Psychiatrist), who issued a report setting 
forth her conclusions and observations.  DOE Exhibit 3.      
 
In March 2008, the Manager for Personnel Security of the DOE 
area office where the individual is employed (the Manager) 
issued a Notification Letter to the individual.  Enclosure 2 to 
this letter, which is entitled “Information Creating a 
Substantial Doubt Regarding Eligibility for Access 
Authorization,” states that the individual’s behavior has raised 
security concerns under Sections 710.8(h), (j) and (l) of the 
regulations governing eligibility for access to classified 
material (Criteria H, J and L).  Specifically, the Enclosure 
states that the DOE-consultant Psychiatrist diagnosed the 
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individual as meeting the criteria for “Alcohol Dependence, with 
Psychological Dependence”, as specified in the Diagnostic and 
Statistical Manual of Mental Disorders IV-TR (DSM-IV TR).  She 
further concluded that this illness causes, or may cause, a 
significant defect in the individual’s judgment or reliability. 
1/     
Enclosure 2 also refers to the following information concerning 
the individual’s alcohol-related arrests: 
 

1.  In July 2005, he was arrested and charged with 
Driving While Intoxicated (DWI) with a breathalyzer 
readings of .08 and .09. 
 
2.  In February 2005, he was taken to detoxification 
after arguing with police officers. 
 
3.  In April 2002, he was issued a citation by the 
police for possessing an Open Container. 
 
4.  In September 2001, he was arrested and charged 
with Battery Against a Household Member after he 
pushed his wife.  He admitted that alcohol was 
involved in the incident. 
 
5.  In December 1996, he was arrested and charged with 
Battery on a Police Officer and Resisting a Police 
Officer.  At the time of the incident, a police 
officer was attempting to arrest him on an outstanding 
warrant for unpaid traffic tickets.  He admitted that 
he consumed alcohol prior to the arrest. 

 
The Operations Office also refers to the following information 
concerning the individual’s use of alcohol. 
 

1.  During personnel security interviews conducted in 
March and August 2007, he stated that his future 
intentions were to stop consuming alcohol.  Despite 
his intentions, he continued to consume alcohol. 
 
2.  In 2003, he and his wife sought marital 
counseling.  The counselor thought that his use of 
alcohol was excessive and was causing family problems. 

 
                         
1/ Enclosure 2 also refers to a July 2006 evaluation by 
another DOE-consultant psychiatrist, who diagnosed the 
individual as meeting the DSM-IV TR criteria for “Alcohol 
Abuse.”   
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3.   At his 2007 psychological evaluation, he stated 
that once he starts drinking, he cannot control it. 
 
4.  He admits that his use of alcohol affected his 
attendance at college.  After one year, alcohol caused 
him to drop out of college.  
 
5.  His alcohol consumption affected his marriage, 
since he and his wife would argue after he had 
consumed alcohol.   
 
6.  In October 1993, he was hospitalized for auditory 
hallucinations and paranoid thoughts.  He feels that 
his mental health problems were caused by his 
excessive use of alcohol and drugs. 

 
The Operations Office finds with respect to Criterion (L) that 
the individual has engaged in unusual conduct or is subject to 
circumstances which tend to show that he is not honest, 
reliable, or trustworthy.  Specifically: 
 

1.  In June 2007, a forest ranger cited him for not 
having his three-wheeler vehicle registered. 
 
2.  In July 2004, he was charged with Verbal Assault, 
Harassment, Simple Assault, and Phone Harassment. 
 
3.  In October 2001, he was arrested and charged with 
Domestic Violence.   
 
4.  In May 1998, he was arrested on a warrant for an 
unpaid traffic violation.  

 
See Enclosure 2 to Notification Letter, DOE Exhibit 1. 
 
The individual requested a hearing (hereinafter “the hearing”) 
to respond to the concerns raised in the Notification Letter.  
In his initial written response to those concerns, the 
individual stated that he has responded to the DOE-consultant 
Psychiatrist’s diagnosis of alcohol dependence by abstaining 
from alcohol, attending meetings of Alcoholics Anonymous (AA), 
has retained a sponsor for alcohol recovery, and has become more 
involved in his church activities.  He stated that he has been 
sober since mid-October 2007, and has attended about 14 AA 
meetings between November 2007 and March 27, 2008.  With respect 
to the Criterion (L) concerns, he admitted that the four 
incidents cited in the Notification Letter indicated 
irresponsibility.  However, he asserted that since June 2007, he 
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has avoided heated arguments with his wife and others, and has 
been more responsible about complying with vehicle registration 
and other legal requirements.  Prior to the hearing, the 
individual introduced photographs depicting  recent church 
activities and his AA sobriety medallions.  He also submitted 
copies of AA attendance sheets.  
 
The hearing in this matter was convened in August 2008.  At the 
hearing, the testimony focused on the DOE-consultant 
Psychiatrist’s diagnosis and the individual’s efforts to 
document his period of abstinence from alcohol, his 
rehabilitation activities, and the  his recent efforts to 
practice responsible conduct.  
 
II.  HEARING TESTIMONY  
 
At the hearing, testimony was received from seven persons.  The 
DOE presented the testimony of the DOE-consultant Psychiatrist.  
The individual, who was not represented by counsel, testified 
and presented the testimony of his longtime friend and AA 
sponsor, his wife, a co-worker and friend, his supervisor, and a 
family friend.  
  
A.  The DOE-Consultant Psychiatrist 
 
The DOE-consultant Psychiatrist testified at the end of the 
hearing, after listening to the testimony of the individual and 
his witnesses.  She stated that she believed that her diagnosis 
of alcohol dependence is correct, based on the individual’s long 
history of problems with alcohol.  She stated that the 
individual was still in denial about having an alcohol problem 
in 2005.  Later, when he finally made a determination that 
alcohol was becoming a problem, and developed a desire to stop 
drinking but could not, the disease of alcohol dependence became 
a bit more obvious to him.  TR at 92-93.  She stated that she 
was pleased that he began attending AA meetings before he 
received a copy of her October 2007 evaluation from the DOE.  TR 
at 91.   
 
With regard to his current rehabilitation efforts, she testified 
that the most important factor is time.  She referred to his 
testimony that, after abstaining from alcohol and non-alcoholic 
beer, maintaining sobriety was a struggle for him until the 
early Spring of 2008.  She opined that this testimony indicated 
that the individual is in a “very, very early stage of 
recovery.”  TR at 93-94.  She stated that the individual must be 
in recovery for a longer time before his risk of relapse is 
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markedly decreased, and that it is too early to say that his 
current sobriety will be fixed and long-lasting.  TR at 93-94.   
 
The DOE-consultant Psychiatrist stated that she continued to 
recommend that he get more experience with sobriety, and being 
in total recovery, and suggested that he make recovery more of a 
priority in his life.  TR at 94.  She stated that, at the time 
of the hearing, she did not believe that his attendance at AA 
had been frequent and intense enough.  She testified that she 
continued to believe that he should work to complete 100 hours 
of AA attendance in his first year of sobriety. She indicated 
that if it took the individual slightly more than one year to 
complete 100 hours, 
 

I would probably not be very strict with requiring him 
to be abstinent for one year following completion of 
that.  I still would like to see that he would have 
two years of sobriety. 

 
TR at 98.  She also testified that attending a professionally 
led substance abuse treatment program available through his 
Employee Assistance Program would be beneficial in supporting 
his recovery.  TR at 94-96.   
 
B.  The Individual 
 
The individual testified that he recognizes that he has misused 
alcohol in the past and that he is seeking to mitigate the DOE’s 
concerns by maintaining sobriety and being involved in AA.  
TR at 65.  He acknowledged that the report and the diagnosis of 
the DOE-consultant Psychiatrist were accurate.  TR at 80.  He 
stated that following his evaluation by another DOE-consultant 
psychiatrist in 2006, he was not informed of any diagnosis from 
that evaluation, and he assumed that the evaluation was just 
part of the process of obtaining a security clearance.  TR at 
65.  During his October 2007 evaluation, he discovered that he 
had been diagnosed with alcohol abuse following the 2006 DOE-
sponsored evaluation and that the current DOE-consultant 
Psychiatrist also believed that he had an alcohol problem.  TR 
at 66.  At that time, he decided to abstain from both from 
alcohol and from non-alcoholic beer.  TR at 75.  His last 
alcohol consumption occurred while watching a football game on 
October 13 or 14, 2007.  He testified that he has maintained his 
sobriety since October 15, 2007.  TR at 82-83. 
The individual testified that he consumed alcohol in social 
situations to feel like part of the group, and that this high 
level of consumption became customary.  He stated that after his 
2001 arrest, he “toned it down”, but that he continued to drink 
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alcohol when he socialized with his friends.  TR at 66-67.  He 
stated that he last became intoxicated in the Spring or Summer 
of 2007, and that his last use of alcohol was two or three beers 
at a football game in October 2007.   TR at 73.  He testified 
that since he stopped consuming alcohol, he does not see his old 
friends as much, and that he no longer will be hosting football 
parties where alcohol is consumed.  TR at 71-72.  
 
The individual testified that after he quit consuming alcohol, 
he began to attend AA meetings and to work the twelve steps of 
AA.  He stated that has completed the ninth AA step, which 
involved making amends to his parents, brothers and other people 
who he argued with when he was drinking.  TR at 66.  He stated 
that he has attended about twenty AA meetings since November 17, 
2007.  He testified that he tries to attend AA meetings on a 
weekly basis, but has failed to achieve this goal due to his 
busy schedule of work and studying.  TR at TR at 76.  2/  When 
asked about his lack of AA attendance from November 17, until 
December 27, 2007, he stated that he was tied up with school 
work, and by holiday trips to his hometown over Thanksgiving and 
from December 10th through the 25th, when his work site goes 
through an annual shut down.  TR at 80-81.  
 
The individual testified that he has not sought EAP counseling 
concerning his alcohol problem because he has been very busy 
with graduate school, with AA meetings, and, since April 2008, 
with a new job.  TR at 68-69.  He stated that he finds support 
for his sobriety from his recovery sponsor, from other members 
of his large family, and from his religious faith.  He testified 
that he has been more involved in church activities since 
October 2007.  TR at 74-75.  He stated that he feels very strong 
in his sobriety, and does not believe that he will relapse.  TR 
at 74.  He testified that he intends to maintain his sobriety 
for as long as he holds a security clearance.  TR at 78.         
 
With regard to the Criterion L concerns, the individual 
testified that he realizes that he has made bad mistakes and 
decisions over many years, that he has been honest in reporting 
his legal problems to the DOE, and that he is working on fixing 
them as he moves forward.  TR at 79.  Regarding his June 2007 
citation, he stated that he has now obtained a certificate of 

                         
2/ The individual testified that the final entry on the AA 
attendance list is inaccurate.  He stated that he indicated 
attendance on August 9, 2008, because he was planning to go to 
the meeting when he submitted the list, but that he was not able 
to attend AA on that date.  TR at 80. 
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title for his three-wheel vehicle from his state and has 
provided the DOE with a copy of it.  TR at 83.   3/   
 
The individual testified that he is now on better terms with the 
person who filed charges against him in July 2004, and that they 
have had no more arguments.   4/  With respect to the October 
2001 domestic violence charge, he stated that he has apologized 
to his wife for his past behavior, and that he now has become a 
better husband and father, which is his “number one priority in 
life.”  TR at 67, 77.  Finally, he testified that he now is a 
lot more mature and responsible than he was in 1998, and that 
now he would not neglect to pay traffic fines.  TR at 84.   
 
C.  The Individual’s Longtime Friend and Recovery Sponsor 
 
The individual’s longtime friend and recovery sponsor 5/   
testified that he has knew the individual from the eighth grade 
through college, and that now they are back in touch.  TR at 18. 
The recovery sponsor stated that he has been in alcohol recovery 
himself since 2003 and attends AA meetings “once in a while”, 
but that his primary support for his recovery is religious 
activity.  TR at 19.  He stated that he believes that the 
individual began attending AA meetings in October or November of 
2007, and has been sober since October 2007.  He stated that the 
individual asked him to be his recovery sponsor in December 
2007, and that around the first of the year they attended an AA 
meeting together.  He testified that he has attended five AA 
meetings with the individual.  TR at 19-21.  He stated that he 
calls the individual once a week with advice and support, and 
that the individual knows that he can call when he needs to 
talk.  TR at 23.  He testified that the individual has called 
him for advice and support before attending social gatherings 
where alcohol will be served.  TR at 31. 
He stated that the individual reported to him that he has missed 
consuming alcohol, but that the individual also realizes the 
damage that it has done in his life.  TR at 25.  He testified 

                         
3/ See individual’s July 28, 2008, submission in this 
proceeding. 

4/ The individual attempted to contact this individual to 
testify by telephone at the hearing, but was unable to reach 
him. 

5/ I refer to this witness as the individual’s recovery 
sponsor because his efforts to support the individual’s sobriety 
are not primarily through the AA program.  TR at 24, 27. 
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that the individual has memorized the 12 AA steps, and actively 
participated in AA meetings that they attended together.  TR at 
24.  He also reported that the individual’s religious beliefs 
are helping him to maintain sobriety.  Id.   
 
The individual’s recovery sponsor testified that he believes 
that AA has helped the individual to see his problem with 
alcohol, and that the individual has shared with him his 
positive reaction to the AA program.  He believes that the 
individual wants to stay recovered, and will maintain his 
sobriety.  He confirmed that the individual is active in 
religious activities.  TR at 25-26, 32. 
 
E.  The Individual’s Wife   
 
The individual’s wife testified that she and the individual have 
been married for eight years.  TR at 34.  She stated that she 
last saw her husband consume alcohol while watching a football 
game in October 2007.  TR at 41.  She testified that when he 
used to drink, he would spend a lot of time out with his friends 
at bars or clubs, which led to a lot of domestic arguments.  She 
stated that since he  stopped drinking, he stays home and he has 
been more involved with their family as a father and a husband.  
She stated that they now attend church on Sundays and go to 
their children’s athletic events.  She stated that both she and 
her husband have gone back to school to get masters degrees.  TR 
at 36-38. 
 
She stated that when they do socialize with friends, her husband 
is the designated driver.  She stated that in 2007, she and her 
husband stopped hosting football parties where alcohol was 
served, and some of their friends got offended.  She testified 
that during the 2007 Christmas and New Year holidays, it was 
difficult for her husband not to celebrate with his friends as 
he has in the past.  TR at 43.  She stated that the last time 
she remembers her husband saying that he wished he could consume 
alcohol was in the early spring of 2008.  TR at 52-53.  She 
believes that he can maintain his sobriety, and reported that he 
stays sober when others are drinking, such as at birthday 
celebrations and concerts.  TR at 44.  She believes that his 
intention is to continue his sobriety.  TR at 59.  
 
The individual’s wife reported that she continues to consume 
alcohol.  She stated that after a celebration on Mother’s Day, 
2008, the individual complained about her alcohol consumption at 
that event, and since then she has limited her consumption to an 
occasional glass of wine.  TR at 44-45.    
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The individual’s wife reported that her husband used to attend 
AA meetings on Mondays, but now goes on Saturdays or Sundays.  
TR at 51.  She stated that she and her husband have shared his 
commitment to sobriety with his parents, siblings and friends, 
but not with his children.  TR at 51-54.  
 
The individual’s wife testified that their marital arguments 
have lessened since they received marital counseling and since 
the individual stopped drinking.  She stated that the previous 
arguments were due to immaturity and involved yelling, but never 
hitting.  She stated that the techniques learned in counseling, 
especially increased communication skills, have resolved the 
problem.  TR at 47-49. 
 
F.  The Individual’s Co-worker and Friend 
 
The individual’s co-worker and friend testified that he first 
met the individual when he started working at the DOE site in 
2005, and the individual was on his work team.  He stated that 
the individual exhibited no signs of alcohol use or alcohol 
related problems in the workplace, while they were working 
together.   TR at 13.  6/    
The co-worker and friend testified that he and the individual 
have socialized three or four times outside the workplace.  He 
stated that they have exercised at a gym together and have 
watched some games on television together.  The co-worker and 
friend testified that he only consumes alcohol occasionally with 
meals, and he has never seen the individual consume alcohol.  TR 
at 12-13.  He stated that the individual told him about a year 
ago that he was going to stop drinking, but that generally the 
topic of alcohol does not come up in their conversations.  TR at 
11, 14-15.   
 
The co-worker and friend testified that the individual was 
reliable and trustworthy in the workplace.  He stated that their 
work involves adhering to step-by-step procedures, and the 
individual is good at following these procedures.  TR at 16-17. 
 
G.  The Individual’s Supervisor 
 
The individual’s supervisor testified that he has known the 
individual and has been working with and supervising him since 
April 2008.  He stated that has observed nothing in the 

                         
6/ During this testimony, the individual stated that since he 
took a new position about three months ago, he and the 
friend/co-worker are no longer on the same work team.  TR at 14.  
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workplace that would indicate that the individual is consuming 
alcohol.  He testified that the individual arrives at work early 
and stays late, and is dedicated to his work.  He testified that 
the individual is very good at learning the procedures for his 
job, and in following them.  He stated that he has given the 
individual additional responsibilities based on his performance.  
TR at 61-63. 
 
H.  The Individual’s Family Friend 
 
The individual’s family friend testified that he has known the 
individual for many years.  He stated that he socializes with 
the individual, and that, years ago, they went drinking 
together.  He stated that the individual stopped drinking with 
him about a year-and-a-half to two years ago.  TR at 87.  He 
stated that he was around the individual in November and 
December 2007, and did not observe him consume alcohol, nor did 
he see him consume alcohol in 2008.  He stated that “a long time 
ago”, the individual told him that he wanted to stop consuming 
alcohol.  TR at 90-91. 
 
The individual’s family friend also testified that the 
individual is active in certain spiritual activities connected 
with his church.  TR at 87-88. 
 
III.  POST HEARING SUBMISSIONS 
 
Because the individual was unable to reach his parents and a 
family friend to present telephone testimony at the hearing, I 
permitted him to submit letters from those individuals.  In a 
letter dated August 19, 2008, the individual’s mother stated 
that she has not observed the individual consuming alcohol since 
October 2007.  She also confirmed that he is involved in church 
activities and now has received his master’s degree.  The family 
friend reported on the individual’s current relationship with 
the person who brought verbal assault charges against in the 
individual in 2004.  In a signed, undated statement received on 
September 12, 2008, the family friend stated that he has seen 
the individual and this person talking at different family and 
public events with no conflict, and that they appear to have 
resolved any conflicts they may have had in the past.  The 
individual submitted a letter from his father dated September 
10, 2008, which discusses an ongoing property dispute between 
this person’s mother and the individual’s parents. 
 
IV.  APPLICABLE STANDARDS 
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A DOE administrative review proceeding under this Part is not a 
criminal case, in which the burden is on the government to prove 
the defendant guilty beyond a reasonable doubt.  In this type of 
case, we apply a different standard, which is designed to 
protect national security interests.  A hearing is "for the 
purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization."  10 C.F.R. 
§ 710.21(b)(6).  The burden is on the individual to come forward 
at the hearing with evidence to convince the DOE that granting 
or restoring his access authorization "would not endanger the 
common defense and security and would be clearly consistent with 
the national interest."  10 C.F.R. § 710.27(d).  
 
This standard implies that there is a presumption against 
granting or restoring of a security clearance.  See  Department 
of Navy v. Egan, 484 U.S. 518, 531 (1988) (the "clearly 
consistent with the interests of national security test" for the 
granting of security clearances indicates "that security 
determinations should err, if they must, on the side of 
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption 
against the issuance of a security clearance).  Consequently, it 
is necessary and appropriate to place the burden of persuasion 
on the individual in cases involving national security issues.  
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 
at 85,511 (1995).   
 
Once a security concern has been found to exist, the individual 
has the burden of going forward with evidence to rebut, refute, 
explain, extenuate or mitigate the allegations.  Personnel 
Security Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), 
aff’d, 25 DOE ¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c). 
 
V.  ANALYSIS 
 
A.  The DOE’s Criteria J and K Concerns 
 
(1)  Diagnosis 
 
At the hearing, the DOE-consultant Psychiatrist testified that 
she continues to believe that her diagnosis of Alcohol 
Dependence for the individual is appropriate.  The individual 
did not contest her diagnosis, admits that he is alcoholic, and 
is engaging in recovery activities.  I therefore turn to the 
issue of whether the individual has demonstrated rehabilitation 
from his Alcohol Dependence. 
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(2)  Rehabilitation 
 
The individual has provided significant evidence to mitigate the 
concerns regarding his Alcohol Dependence.  I find that the 
testimony and evidence presented in this proceeding provides 
sufficient corroborative support for the individual’s assertion 
that he has been abstinent from alcohol since October 15, 2007.  
The individual provided his own convincing testimony on this 
point.  Further, the individual’s wife testified that he ceased 
drinking at about that time, his recovery sponsor testified that 
the individual had been practicing sobriety when the individual 
contacted him in November 2007.  The individual’s claim of 
ongoing sobriety also is supported by attendance at AA meetings 
beginning in November 2007. While the individual attended AA 
meetings only once in November and twice in late December, his 
sporadic attendance is partly explained by lengthy visits to his 
parents’ home town in those months.  The testimony of his family 
friend and his mother’s letter both indicate that the individual 
was maintaining sobriety during this period.  Therefore, I find 
that, as of the date of the hearing, the individual had been 
abstinent from alcohol since October 15, 2007, a period of a 
little less than ten months. 
 
I was impressed with the individual’s testimony that he is 
committed to sobriety and to continuing involvement with AA.  In 
addition, he has weekly discussions with his recovery sponsor.  
He also testified that he is committed to abstaining from 
alcohol in the future.  Finally, the testimony of his wife 
confirms that he is able to function in social situations 
without consuming alcohol, and that he has changed his social 
habits to spend much more time at home with his family.   
 
Nevertheless, the security concerns have not been fully 
resolved.  At the hearing, the DOE-consultant Psychiatrist 
testified that the individual has made progress in his recovery, 
but that he is in the “very, very early stage of recovery” (TR 
at 94), and that he must be in recovery for a longer time before 
his risk of relapse is markedly decreased, and to insure that 
his current sobriety will be fixed and long-lasting.  She 
emphasized that the individual needed to make recovery a higher 
priority in his life, with more frequent attendance at AA and 
with professional counseling available through his EAP.  She 
concluded she would consider the individual rehabilitated if he 
completed 100 hours of AA attendance in the next few months, and 
continued maintaining his sobriety for two years from his 
October 15, 2007, sobriety date. 
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Overall, I was convinced by this expert testimony.  See, e.g., 
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 
(1995) (Hearing Officer gave deference to expert medical opinion 
in finding that rehabilitation was not established). In a case 
such as this, where a condition of alcohol dependence has 
existed for several years, medical professionals often require 
two full years of sobriety, combined with recovery activities, 
as a means to demonstrate rehabilitation and a commitment to 
sobriety.  See Personnel Security Hearing (TSO-0414), 29 DOE 
¶ 83,031 at 86,884 and 86,886 (2007).  In this instance, my 
positive assessment of the individual’s demeanor and of the 
evidence presented at the hearing convince me that the 
individual is committed to his ongoing sobriety, and that he is 
developing the personal skills and support network necessary to 
maintain his sobriety.  However, this positive evidence does not 
convince me that the individual’s current period of sobriety of 
about ten months is sufficient for the individual to demonstrate 
that he is at low risk for relapsing into alcohol use.  I also 
share the DOE-consultant Psychiatrist’s concern that the 
individual’s current AA attendance is too infrequent.  I 
therefore concur with the DOE-consultant Psychiatrist’s 
conclusion, and find that more frequent attendance at AA, 
professional alcohol counseling, and two full years of sobriety 
are necessary for the individual to demonstrate that he is at a 
low risk for relapse.  Accordingly, I find that the individual 
has not demonstrated rehabilitation from his diagnosis of 
Alcohol Dependence at this time.   
 
B.  The DOE’s Criterion L Concerns 
 
Based on a careful review of the record, I find that the 
individual has successfully mitigated the Criterion L security 
concerns set forth in the Notification Letter, i.e., a 2007 
vehicle citation, a 2004 verbal assault charge, an October, 2001 
domestic violence arrest 7/  , and a 1998 arrest for unpaid 
traffic tickets.  He has admitted responsibility and regret for 
these actions.  He has provided evidence which demonstrates that 
his three-wheeler is properly registered, and that he has 
established civil relations with the person who filed the charge 

                         
7/ The record in this proceeding indicates that the 
individual’s alcohol consumption was not a factor in the 2004 
verbal assault incident.  October 29, 2007 Psychological Report 
at 5 & 9 (DOE Exhibit 3), 2006 PSI at 46-49 & 52-55 (DOE Exhibit 
7).  It also was not a factor in his October 2001 domestic 
violence arrest.  July 24, 2006 Psychological Report at 8 (DOE 
Exhibit 5), and 2006 PSI at 31-34 & 46 (DOE Exhibit 7). 
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of verbal assault.  His wife’s testimony convinces me that the 
2001 episode will not recur, that they have participated in 
marital counseling, and have acquired and are practicing better 
communication skills and conflict resolution techniques.  The 
individual’s record indicates no recurrence of the 1998 failure 
to pay traffic fines.  Further, there is substantial evidence in 
the record to confirm that the individual is now in recovery 
from his alcohol dependence, and is demonstrating greater 
maturity in his family life, his social interactions, and in his 
professional life.  Therefore, I find that the past conduct that 
gave rise to the Criterion L concerns is unlikely to recur, and 
that the individual has successfully changed his behavior. See 
Revised Adjudicative Guidelines, ¶ 17 (d). 8/   
 
VI. CONCLUSION 
 
For the reasons set forth above, I find that the individual 
suffers from alcohol dependence subject to Criteria H and J.  
Further, I find that this derogatory information under Criteria 
H and J has not been mitigated by sufficient evidence of 
rehabilitation and reformation.   I do find that the individual 
has mitigated the Criterion L concerns set forth in the 
Notification Letter. Accordingly, after considering all of the 
relevant information, favorable or unfavorable, in a 
comprehensive and common-sense manner, I conclude that the 
individual has not demonstrated that restoring his access 
authorization would not endanger the common defense and would be 
clearly consistent with the national interest.  It is therefore 
my conclusion that the individual should not be granted an 
access authorization at this time.  The individual or the DOE 
may seek review of this Decision by an Appeal Panel under the 
regulation set forth at 10 C.F.R. § 710.28. 
 
 
 
Kent S. Woods 
Hearing Officer 

                         
8/ The “Adjudicative Guidelines Approved by the President in 
Accordance With the Provisions of Executive Order 12968”, were 
originally published as an appendix to Subpart A of the Part 710 
regulations at 66 Fed. Reg. 47061 (September 11, 2001).  See 
Adjudicative Guidelines for Determining Eligibility for Access 
to Classified Information, Guideline F, Paragraph 20, at  
http://www.archives.gov/isoo/pdf/hadley-adjudicative-
guidelines.pdf (December 29, 2005). 
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                        October 28, 2008

 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 13, 2008

Case Number: TSO-0630

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R.

Part 710, entitled "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special Nuclear

Material."  As explained below, it is my decision that the

individual should not be granted an access authorization.

I.  BACKGROUND

In September 2007, the DOE conducted a Personnel Security Interview

with the individual (the 2007 PSI) regarding her misuse of alcohol

and other concerns.  In addition, the individual was evaluated in

December 2007 by a DOE-consultant psychiatrist (the DOE-consultant

Psychiatrist), who issued a report setting forth his conclusions

and observations.  DOE Exhibit 5.     

In March 2008, the Manager for Personnel Security of the DOE area

office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  Enclosure 2 to this letter,
which is entitled “Information Creating a Substantial Doubt
Regarding Eligibility for Access Authorization,” states that the
individual’s behavior has raised security concerns under Sections
710.8(f), (j) and (l) of the regulations governing eligibility for
access to classified material (Criteria F, J and L).  With respect
to Criterion F, the Notification Letter finds that the individual
deliberately misrepresented or falsified information provided to
the DOE at her 2007 PSI.  Specifically, at that PSI, she denied
ever harboring any suicidal thoughts.  However, in her December
2007 evaluation, she admitted to the DOE-consultant Psychiatrist
that when she was 19, she attempted suicide by overdose after the
breakup of a relationship. 



- 2 -

With respect to Criterion J, the Notification Letter finds that in

the opinion of the DOE-consultant Psychiatrist, in December 2007

the individual met the DSM-IV TR criteria for “Alcohol Dependence,

with Physiological Dependence, in Partial Sustained Remission,”

with no evidence of rehabilitation or reformation.  The DOE-

consultant Psychiatrist further indicated in his report that he

noted the presence of some clinically significant Borderline

Personality traits which worsen the prognosis for her alcohol use

disorder.

The Notification Letter also refers to the following information

concerning the individual’s misuse of alcohol:

1.  She suffered from Alcohol Dependence in 1991 and was

discharged from the Air Force because of her failure to

achieve rehabilitation.

2. In 1991, within four months after her release from

rehabilitation, she had discontinued her outpatient

counseling and her participation in Alcoholics Anonymous.

She resumed drinking against treatment recommendations.

3.  She admitted to consuming alcohol after her 1991

release from alcohol rehabilitation and had a number of

alcohol-related domestic violence problems in her

marriage from 1996 to 2006.

4.  In 2006, work related stressors caused her

consumption of alcohol to become excessive, and she

admitted that “alcohol was a method of escape.”  She

engaged in treatment for a second time for her excessive

drinking but remained in treatment for only a short time.

She admits continuing to consume alcohol.

The Notification Letter finds with respect to Criterion L that the

individual has engaged in unusual conduct or is subject to

circumstances which tend to show that she is not honest, reliable,

or trustworthy.  Specifically:

1.  She continues to engage in behavior that is not

reliable in that she remains in a relationship where

domestic violence exists and where she is exposed to

excessive alcohol use, which is a concern given the

diagnosis regarding her alcohol use.
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2.  She engages in unreliable behavior associated with

Borderline Personality traits such as an adult pattern of

unstable marital relationships, periods of intense anger,

and brief intense depression which have caused personal

distress and have affected relationships in the

workplace.

See Enclosure 2 to Notification Letter, DOE Exhibit 1.

II.  THE SEPTEMBER 2008 HEARING 

At the individual’s request, a hearing was convened in September

2008 to afford her an opportunity to submit information to resolve

these concerns.  At the hearing and at a subsequent telephone

conference, testimony was received from eleven persons.  The DOE

presented the testimony of the DOE-consultant Psychiatrist.  The

individual testified and presented the testimony of her

psychologist, her psychiatrist, her husband, her sister, her

longtime friend, a co-worker, and her former supervisor.  At the

telephone conference, testimony was heard from a couple who are

social friends of the individual and her husband.

The hearing testimony focused on the opinions of the medical

professionals concerning the individual’s diagnosis and treatment,

and the individual’s efforts to document her period of abstinence

from alcohol, and the extent of her rehabilitation activities.

Testimony also was received with regard to concerns about her anger

management, her marital relationship, and the concern that she

deliberately failed to report a suicide attempt. 

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.
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Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing (Case No. VSO-0002),

24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE

¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS OF TESTIMONY AND FINDINGS

A.  The DOE’s Criterion J Concern

(1)  Diagnosis

At the hearing, the DOE-consultant Psychiatrist testified that he

continues to believe that his diagnosis of Alcohol Dependence for

the individual is appropriate.  TR at 250.  The individual did not

specifically contest this diagnosis, and has committed herself to

sobriety.  TR at 201, 69.  The diagnosis of Alcohol Dependence also

is supported by the individual’s psychologist.  TR at 262.  The

individual’s psychiatrist disagrees and maintains that her past

abuse of alcohol was a form of self medication for her Post

Traumatic Stress Disorder, Attention Deficit Disorder and

depression.  TR at 213-216.  In light of her lengthy history of

severe alcohol problems, I believe that the weight of evidence

supports the DOE-consultant Psychiatrist’s diagnosis of Alcohol

Dependence.  I therefore turn to the issue of whether the

individual has demonstrated rehabilitation from this diagnosis.

(2)  Rehabilitation

The individual has provided significant evidence to mitigate the

concerns regarding her Alcohol Dependence.  I find that the

testimony and evidence presented in this proceeding provides

sufficient corroborative support for the individual’s assertion

that she has been abstinent from alcohol since December 11, 2007.

The individual provided her own testimony on this point, and her

husband testified that she ceased drinking at about that time.  TR
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at 59-60, 22-23.  Her psychologist and psychiatrist testified that

the individual has reported to them that she has been maintaining

sobriety since December 2007.  TR at 262-263, TR at 225.  The

individual’s claim of ongoing sobriety also is supported by the

testimony of her sister, her longtime friend and her neighbors.  TR

at 171-181, 161-163, 287-307.  Therefore, I find that, as of the

date of the hearing, the individual had been abstinent from alcohol

since December 11, 2007, a period of almost nine months.

I was impressed with the testimony of the individual’s psychologist

and psychiatrist, who believe that the individual is committed to

her sobriety and to resolving the personal issues that have led her

to misuse alcohol in the past.  The individual has met weekly with

her psychologist since December 2007, and has met twice a month

with her psychiatrist since April 2008.  TR at 256-257, 213-219.

The testimony of her husband persuades me that he is not

encouraging her to consume alcohol (TR at 38-43), and the

individual states that she is supported in her sobriety by her

brother.  TR at 99-100.

Nevertheless, the security concerns have not been fully resolved.

At the hearing, the DOE-consultant Psychiatrist testified that

while the individual has made progress in her recovery, he believes

that she needs a full year of sobriety combined with three months

of individual alcohol counseling in order to considered

rehabilitated from her alcohol dependence.  TR at 241-243.  The

individual’s psychologist also recommended a full year of sobriety,

and testified that the individual would benefit from alcohol

counseling.  TR at 273-276.  Only the individual’s psychiatrist

testified that the individual’s current treatment regimen and her

current period of sobriety place her at a low risk of relapse.  TR

at 223-225.

Overall, I was convinced by the DOE-consultant Psychiatrist’s

testimony.  See, e.g., Personnel Security Hearing (Case No.

VSO-0015), 25 DOE ¶ 82,760 (1995) (Hearing Officer gave deference

to expert medical opinion in finding that rehabilitation was not

established).  My assessment of the individual’s demeanor and of

the evidence presented at the hearing persuaded me that the

individual is committed to sobriety, and to ongoing therapy that

substantially supports her sobriety.  See TR at 64, 68.  However,

I agree with the DOE-consultant Psychiatrist and the individual’s

psychologist that the individual’s nine months of sobriety are not

sufficient to demonstrate that she is at low risk for relapse.  In

this regard, I note that medical professionals often require a full

year of abstinence to establish rehabilitation, because a one year

abstinence period allows an individual to go through a sufficient
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1/ The record in this proceeding indicates that the individual’s

own alcohol consumption was not a factor in these Criterion L

concerns. 

number of ups and downs that normally occur within a year to test

whether he or she can withstand normal stresses without turning to

alcohol.  See Personnel Security Hearing (Case No. TSO-0150), 29

DOE ¶ 82,800 at 85,756 (2005).  In the present case, with nine

months of sobriety at the time of the hearing, the individual has

not yet dealt with all of the seasonal activities and stressors

that can trigger relapses.  Moreover, I agree with the DOE-

consultant Psychiatrist that individual alcohol counseling is a

necessary component of the individual’s rehabilitation.  Such

counseling would allow the individual to focus specifically on her

alcohol problem and to develop techniques and habits for avoiding

alcohol triggers and dealing with her occasional urges to consume

alcohol.  See  TR at 70, 99.  Accordingly, I find that the

individual has not resolved that DOE Criterion J concern at this

time. 

B.  The DOE’s Criterion L Concerns

As stated above, the Notification Letter also sets forth the

following Criterion L security concerns: (i) the individual remains

in a marriage where domestic violence exists and where she is

exposed to excessive alcohol use, and (ii) the individual has

exhibited unstable behavior such as a pattern of unstable marital

relationships, periods of depression, and periods of intense anger

that have affected workplace relationships.  1/  I find that these

concerns have been resolved.  Since December 2007, she successfully

completed a five session program of anger management therapy, and

has been actively engaged in ongoing individual therapy with both

a psychologist and a psychiatrist.  They have reported that she has

made substantial progress in dealing with personal anger,

depression and relationship issues.  TR at 256-257, 213-218.  Her

husband testified that he has consulted with the individual’s

psychiatrist and is willing to participate in additional

counseling.  TR at TR at 26.  He stated that the individual now is

calmer in dealing with domestic issues, that he has moderated his

alcohol consumption by giving up whiskey, and that they have had no

domestic disturbances since December 2006.  TR at 13-19, 28-31, 45.

Accordingly, there is substantial evidence in the record to confirm

that the individual is now demonstrating greater emotional

stability in her family and professional life, is receiving some

cooperation from her husband, and has established therapeutic

relationships that can assist her in dealing with future domestic
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2/ The “Adjudicative Guidelines Approved by the President in

Accordance With the Provisions of Executive Order 12968”, were

originally published as an appendix to Subpart A of the Part 710

regulations at 66 Fed. Reg. 47061 (September 11, 2001).  See

Adjudicative Guidelines for Determining Eligibility for Access to

Classified Information, Guideline F, Paragraph 20, at

http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf

(December 29, 2005).

and workplace conflicts in a responsible manner.  Therefore, I find

that the past conduct that gave rise to the Criterion L concerns is

unlikely to recur, and that the individual has successfully changed

her behavior. See Revised Adjudicative Guidelines, ¶ 17(d). 2/  

C.  The DOE’s Criterion F Concerns

False statements by an individual in the course of an official

inquiry regarding a determination of eligibility for DOE access

authorization raise serious issues of honesty, reliability, and

trustworthiness.  The DOE security program is based on trust, and

when a security clearance holder breaches that trust, it is

difficult to determine to what extent the individual can be trusted

again in the future.  See e.g. Personnel Security Hearing (Case No.

VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030

(2000) (terminated by Office of Security Affairs, 2000).

At her September 2007 PSI, the individual answered “no” when asked

if she had ever harbored any suicidal thoughts.  At her psychiatric

evaluation in December 2007, she informed the DOE-consultant

Psychiatrist that she was hospitalized after taking a potentially

lethal dose of aspirin when she was nineteen.  TR at 55-57.  This

incident occurred more than twenty-five years ago, and ordinarily

I would be inclined to accept the individual’s testimony that the

overdose was an embarrassing incident that she had put in the back

of her mind and did not recall when formulating her response to the

PSI question about suicidal thoughts. Id.  Further, according to

her psychologist, the overdose incident was an emotional “gesture”

over a breakup with a boyfriend rather than a serious suicide

attempt, and he believed that failing to recall such an incident

would not be unusual. TR at 268.  In addition, the fact that she

recalled and discussed the incident with the DOE-consultant

Psychiatrist three months later could be seen as indicating that

her initial omission of this information was not deliberate.   
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3/ At the hearing, the individual testified that she did not

reveal her 1991 alcohol treatment to the OPM investigator because

it was too far in the past to be in the context of the

investigator’s question. TR at 106.  I reject this explanation.

The OPM investigator began his discussion of this topic by asking

her about a 1986 arrest for Driving Under the Influence.  See OPM

investigator’s notes at pp. 87-88, DOE Hearing Exhibit 11.

However, at the hearing the DOE counsel raised other instances

where the individual appeared to avoid revealing derogatory

information relating to her security clearance application.

Specifically, the individual failed to reveal her 1991 and 2006

alcohol treatment to an Office of Personnel Management (OPM)

investigator in June 2007, 3/  and at the hearing she provided

misleading information concerning why she entered anger management

therapy in December 2007.  TR at 59-60, 109-110.  In light of these

other recent instances of unwillingness to present derogatory

information to the DOE in a straightforward manner, I am not

convinced that the individual’s failure to reveal her overdose

incident at her 2007 PSI was not deliberate.  As I stated to the

individual at the outset of the hearing, an affirmative finding

regarding eligibility for access authorization is possible only for

individuals who cooperate by providing full, frank and truthful

answers to the DOE’s relevant questions.  TR at 8.  Based on this

evidence, I find that the individual has not mitigated the

Criterion F security concern raised by her failure to report her

overdose incident at her 2007 PSI.  

V. CONCLUSION

For the reasons set forth above, I find that the individual suffers

from Alcohol Dependence subject to Criterion J.  Further, I find

that this derogatory information under Criterion J has not been

mitigated by sufficient evidence of rehabilitation and reformation.

I do find that the individual has mitigated the Criterion L

concerns set forth in the Notification Letter.  Finally, I find

that the individual has not mitigated the Criterion F concern that

she deliberately provided an inaccurate response at her 2007 PSI.

Accordingly, after considering all of the relevant information,

favorable or unfavorable, in a comprehensive and common-sense

manner, I conclude that the individual has not demonstrated that

granting her an access authorization would not endanger the common

defense and would be clearly consistent with the national interest.

It is therefore my conclusion that the individual should not be
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granted an access authorization.  The individual or the DOE may

seek review of this Decision by an Appeal Panel under the

regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: October 28, 2008



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is

subject to withholding from disclosure  under 5 U.S.C. 552.   Such

material has been deleted from this copy and replaced with

XXXXXX’s.

November 19,2008

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 13, 2008

Case Number: TSO-0631

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

In 1999, the DOE granted the individual a  “Q” clearance.  At some point thereafter, the individual

revealed to the Local Security Office (LSO) that he had used marijuana in 1979.  The issue was

resolved and the individual signed a drug certification in 2001.  In February 2005, the individual was

charged with Domestic Battery.  This incident prompted the DOE to issue a Letter of Interrogatory

(LOI) to the individual and then to request an OPM investigation.  Information revealed during the

OPM investigation prompted the LSO to conduct a Personnel Security Interview (PSI) of the

individual to address the issues of finances, gambling and the Domestic Battery arrest.  After

evaluating information provided in the PSI, the LSO referred the individual to a DOE psychologist

for a forensic psychological evaluation in March 2006.  The individual was diagnosed with Impulse

Control Disorder, Not Otherwise Specified (gambling), which the psychiatrist stated causes or may

cause a significant defect in judgment or reliability.  The individual’s security clearance was

suspended and his case was submitted for administrative review.  However, in June 2006, his

clearance was later terminated during the administrative process.

In August 2007, the individual’s employer submitted a request for reinstatement of the individual’s

Q clearance.  For purposes of this proceeding, the individual is treated as an applicant for access

authorization.  Information revealed during a background investigation prompted the LSO to conduct

another PSI in September 2007.  As a result of the PSI and ongoing financial and gambling issues,
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion L relates in relevant part to information that a person has”[e]ngaged in unusual conduct

or is subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; . . .”  10

C.F.R. § 710.8(l).  

the LSO referred the individual to a second DOE psychologist to conduct a forensic psychological

examination.  The DOE psychologist examined the individual in October 2007, and memorialized

his findings in a report (Psychological Report or Exhibit (Ex.) 11).  In the Psychological Report, the

DOE psychologist opined that the individual met the criteria for Impulse Control Disorder, Not

Otherwise Specified (NOS) due to his gambling, which causes problems with the individual’s

reliability and judgment.

In February 2008, the LSO sent a letter (Notification Letter) advising the individual that it possesses

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of two potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (h) and (l) (hereinafter referred to as Criteria H and L,

respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychologist.  The individual called two witnesses, his

supervisor and his wife.  He also testified on his own behalf.  The DOE and the individual submitted

a number of written exhibits prior to and during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full
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opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two criteria as bases for denying the individual’s security clearance,

Criteria H and L.  To support Criterion H, the LSO relies on the DOE psychologist’s opinion that

the individual meets the diagnostic criteria for Impulse Control Disorder, Not Otherwise Specified

(NOS) due to gambling, a mental condition which causes, or may cause, a defect in the individual’s

judgment or reliability.  To support Criterion L, the LSO relies on the following information in its

possession regarding the individual’s gambling habit: (1) the individual admitted that he has gambled

more than intended on several occasions, and has gambled until his last dollar was gone on two

occasions in the past; (2) the individual stated that he realized that he had a gambling problem after

his arrest for Domestic Violence in 2005, gave his intent to refrain from gambling in the future, but

has continued to gamble to the present; (3) in October 2005, the individual filed for Chapter 13

bankruptcy a second time with debts totaling $40,094.00 (he initially filed for Chapter 13 in June

2005, but had to refile in October because he was late in paying the trustee due to gambling) and

admitted that his decision to file bankruptcy was due in mainly to his gambling; (4) during a PSI

conducted in February 2006, the individual admitted that he lost about $5,000 due to gambling, using

money that was allocated for bills and rent (he also admitted that the most money he lost at one time

was $1,000 in January 2005); (5) on January 31, 2005, the individual was arrested and charged with

Domestic Battery due to an argument over losing about $400 gambling; (6) the individual admitted

that gambling has caused tension and problems in his home and marriage; (7) in January 1997, the

individual filed for Chapter 13 bankruptcy, admitted that gambling played a part in his decision to

file and admitted that his gambling increased in 1997, making him unable to pay his bills; (8) the

individual admitted that he borrowed money from pawn shops and check cashing establishments on

three occasions as a result of his gambling; (9) the individual admitted that he withdrew money using

a credit card at an automatic teller machine on three occasions when he ran out of money to gamble,

and (10) the individual admitted that he gambled for a longer period of time than he planned on two

occasions.  See Statement of Charges at 1 and 2.
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I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his judgment and reliability under

Criterion L.  The security concerns associated with Criteria H and L are as follows.  First, a mental

condition such as an Impulse Control Disorder can impair a person’s judgment, reliability and

trustworthiness.  See Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility

for Access to Classified Information issued on December 29, 2005, by the Assistant to the President

for National Security Affairs, The White House.  Second, gambling itself is a security concern

because that behavior can similarly lead to the exercise of questionable judgment and the failure to

control impulses, which in turn can raise questions about a person’s reliability and trustworthiness.

See id. at Guideline G.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual began gambling in 1994.  He filed

for bankruptcy for the first time in 1997 and, at that time, was gambling on a monthly basis.  In 2000,

the individual gambled more frequently, spending about $1,000 a month.  In January 2005, the

individual was arrested and charged with Domestic Battery due to an argument with his wife over

gambling.  The incident occurred after both the individual and his wife lost about $400 while

gambling at a casino and after they agreed not to gamble anymore because they were purchasing a

new condominium. According to the individual, the argument was caused by stress in his life

because his mother had recently died.  The individual stated that he realized he had a problem with

gambling after his arrest for Domestic Battery; however he continued to gamble and, in October

2005, the individual filed for bankruptcy a second time with debts totaling $40,094.00.            

During PSIs conducted in February 2006 and September 2007, the individual admitted that he has

gambled more than he intended to on several occasions and that he lost about $5,000 in 2004 due

to gambling, using money that was allocated for bills and rent.  He also admitted that gambling has

caused him both financial and marital stress.  The individual further admitted to borrowing money

from pawn shops and check cashing establishments on three occasions as a result of his gambling,

and withdrawing money on credit from an automatic teller machine when he ran out of money to

gamble.  On October 19, 2007, the individual was referred for a forensic psychological evaluation.

During the course of the evaluation, the individual stated that he gambled between $200 to $300

twice a month, which the psychologist opined likely reflects an addiction to gambling.  Although the

individual admitted that his gambling has been out of control in the past, he denied that gambling

has caused any problems in his life at the present time.  Based on his evaluation of the individual,

the DOE psychologist concluded that while the individual does not meet the full criteria for

Pathological Gambling, Impulse Control Disorder NOS is a diagnosis that reflects the individual’s

inability to control his gambling habit, which at times causes significant impairments in his life.  See

Ex. 11 at 10.    

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/  After due deliberation, I have determined that the individual’s

access authorization should not be granted.  I cannot find that granting the individual’s DOE security

clearance will not endanger the common defense and security and is clearly consistent with the

national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision

are discussed below.

1.  The Individual’s Testimony

At the hearing, the individual testified that he started gambling in 1994 because he had extra money

and “didn’t have anything else to do.”  Transcript of Hearing (Tr.) at 22.  He further testified that he

did not believe he had a problem with gambling until he read the DOE psychologist’s report.  Id. at

22-24.  The individual stated that both he and his wife realized that they had to adjust their lifestyles

and reduce the amount that they gambled.  According to the individual, he began to make lifestyle

changes about one year ago.  Id. at 24.  He stated that at the time he was evaluated by the DOE

psychologist, he was gambling about $250 per month.  Id. at 26.  However, since the evaluation, the

individual stated that he has “almost stopped” gambling, indicating that he last gambled about two

or three weeks prior to the hearing and gambled between $60 and $80 on that occasion.  Id. at 27.

The individual further testified that he has never seriously attempted to stop gambling, and admitted

that he was caught up in the “glitz and glamour”of gambling.  Id.  When questioned about how long

he has gone without gambling, the individual testified that he has gone about a month without

gambling.  Id.  He stated that his wife has stopped gambling, adding that life is better for them since

they now have more money for their actual needs.  Id. at 28.         

During the course of the hearing, the individual admitted to the various concerns cited in the

Notification Letter, specifically that he has gambled until his last dollar on a couple of occasions, that

his bankruptcy was due to gambling, that his domestic violence issue was related to his gambling,

that his gambling has caused both financial and marital stress and that he has withdrawn money from

his credit card automatic teller machines when he ran out of money to gamble.  Id. at 29-32, 38.  The

individual testified that in 2005, he attempted to decrease his gambling from about $1500 a month

to about $700 a month.  Id. at 36.  He further testified that about ten months ago, he decreased his

gambling to $300 a month.  The individual stated, however, that he currently has not gambled in the

past three weeks.  Id. at 37.  Finally, the individual testified about his future intentions related to his

gambling habit.  He stated that he has never considered entering a treatment program for his

gambling habit and does not believe he is in need of treatment because he does not  have the “urge”

to gamble.  Id. at 40.  He admitted that he did not believe he had a problem with gambling in the

past, but realizes now the role that gambling has played in his life.  The individual further testified

that he wants more out of life now, and that he would be open to a treatment program.  Id.     
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2. The Wife’s Testimony

The individual’s wife testified that both she and her husband have eliminated gambling from their

lives.  Id. at 46.  She stated that they made significant changes in their gambling habits after their

bankruptcy and have not gambled in a long time, but could not recall exactly how long it has been

since they last gambled.  Id.  The individual’s wife admitted that gambling has caused arguments in

their marriage, and stated that neither one of them wants gambling in their lives.  She further testified

that she does not believe the individual has a gambling problem and described their gambling as

something that both of them “got caught up in.”  Id. at 49.  The individual’s wife stated that since

she and her husband have stopped gambling, they are getting along better with no arguments.  Id.

She testified that it has not been difficult for both her and the individual to stop gambling because

they did not like the negative consequences of gambling in their lives.  Id. at 51.  The individual’s

wife finally testified that she does not believe the individual is in need of treatment, and believes the

individual’s future intentions are to not gamble at all.  Id.          

3. Supervisor’s Testimony

The individual’s supervisor testified that the individual is an exceptional worker, is well respected

and is a team player.  He further testified that he was unaware of any personal issues the individual

may have, and that he has only socialized with the individual at work.  Id.  at 11.

4. The DOE Psychologist’s Testimony and Report

The DOE psychologist stated in his October 2007 Psychological Report that the individual has an

impulse control disorder, due to his gambling, that causes problems with his reliability or judgment.

Ex. 11 at 10.  He further stated that while the individual does not meet the full criteria for

Pathological Gambling, Impulse Control Disorder NOS is a diagnosis that reflects the individual’s

inability to control his gambling habit, which at times has caused significant impairments in his life.

Id.  The DOE psychologist also stated that at the time of the individual’s interview, the individual

minimized his gambling problem.  He noted that despite the individual’s gambling problems, i.e.,

two bankruptcies, domestic disputes, borrowing money to pay for gambling-related debts, the

individual continued to gamble.  He opined that the individual’s current gambling habit “is not

prudent based on [the individual’s] likely gambling addiction, and anything other than no gambling

at all would be a sign of a problem.”  Id. 

After listening to the testimony of the individual and his witnesses during the hearing, the DOE

psychologist testified that the most noticeable difference in the individual is that he is now more

willing to admit that he has a problem with gambling.  Tr. at 74.  He noted that during his evaluation

of the individual, the individual appeared to be defensive and minimized his gambling problems,

recalling that the individual gave discrepant information regarding the amount of money he gambled

at a time.  Id. at 76.  However, the DOE psychologist noted that the individual was more open during

the hearing.  Id. 
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With respect to rehabilitation and reformation, the DOE psychologist testified that the individual has

established that he has had a hard time controlling his gambling habit and is still gambling as of just

a few weeks ago.  Id. at 82.  He cited the individual’s current gambling status as evidence that he is

not rehabilitated or reformed from his gambling problems.  The DOE psychologist testified that a

gambling addiction is similar to an alcohol addiction, stating further that in order for the individual

to completely eliminate gambling-related problems in his life, he has to completely abstain from

gambling.  He testified that his biggest concern is that the individual has not stopped gambling

completely, noting that he should have stopped when problems started to persist in his life.   Id.  The

DOE psychologist testified that treatment would be helpful for the individual; however, he did not

think the individual believes he is in need of treatment.  He added that treatment will only be helpful

if the individual really wants it.  Id. at 83.  The DOE psychologist testified that the individual should

totally abstain from gambling for one to two years in order to be considered rehabilitated, stating that

“one year would be a good effort in showing that [the individual’s] making progress; two years

would be a much more secure conclusion that [the individual] doesn’t have a problem,” reducing his

risk of relapse.  Id. at 85.  Finally, the DOE psychologist testified that he still maintains that the

individual has an impulse control disorder which could affect his judgment and reliability.        

    

    

5. Hearing Officer’s Evaluation

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation.  See

Personnel Security Hearing (Case No. TSO-0215), http://oha.doe.gov/cases/security/tso0215.pdf.

Personnel Security Hearing (Case No. TSO-0466), http://oha.doe.gov/cases/security/tso0466.pdf.

In this case, I accorded substantial weight to the opinion of the DOE psychologist who testified at

the hearing that the individual had not demonstrated adequate evidence of rehabilitation and

reformation as of the date of the hearing.  Moreover, from a common-sense perspective, the

following factors militate against granting the individual’s access authorization.  Although the

individual now appears to recognize and acknowledge that he has a gambling problem, it is clear that

the individual has only recently accepted his problem and that he would benefit from treatment.  As

stated above, the individual testified that he last gambled only about three weeks prior to the hearing.

It was also apparent during the hearing that although the individual stated that he would be open to

treatment, he was not convinced that he needed treatment at this time. Finally, I am persuaded by the

opinion of the DOE psychologist that the individual should totally abstain from gambling for a

period of one to two years in order to  achieve adequate evidence of rehabilitation or reformation.

The record clearly supports the DOE psychologist’s judgment and conclusion.  Based on these

reasons, I must find that the individual has not yet mitigated the security concerns associated with

his gambling. 

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE to raise serious security concerns under Criteria H and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,
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including weighing all the testimony and other evidence presented at the hearing, I have found that

the individual has not brought forth convincing evidence to mitigate the security concerns associated

with both criteria at issue.  I am therefore unable to find that granting the individual’s access

authorization would not endanger the common defense and security and would be consistent with

the national interest.  Accordingly, I find that the individual’s access authorization should not be

granted at this time.  The individual may seek review of this Decision by an Appeal Panel under the

regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date:   November 19, 2008
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*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
                                                            November 3, 2008 
  
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  May 13, 2008 
 
Case Number:  TSO-0632 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s suspended access authorization. 
 

I. Background 
 
In May 1973, the DOE granted the individual an access authorization.  DOE Ex. 2 (DOE 
Case Evaluation, Oct. 22, 2007).  In May 1978, the DOE terminated the individual’s 
access authorization, although not for cause, and in July 1983 the DOE reinstated it. 
 
In April 2001, the individual drank alcohol, assaulted her son, and was arrested.  Id.  She 
stated that she drinks to cover her pain and that alcohol makes her violent.  DOE Ex. 30 
(Personnel Security Interview [PSI], June 21, 2001).  The DOE referred the individual to 
a DOE-consultant psychologist, who diagnosed her with Major Depression (Recurrent 
Moderate) and Alcohol Abuse.  DOE Ex. 15 (Psychological Case Evaluation, Jan. 29, 
2002).  As a result, in February 2002, the DOE suspended the individual’s access 
authorization and she requested a hearing.  See DOE Ex. 35 (Statement of Charges,  
Feb. 15, 2002); DOE Ex. 34 (Hearing Officer’s Decision, May 20, 2003).  
 
In May 2003, a Hearing Officer found that the individual’s access authorization should 
not be restored.  Id.  The individual appealed.  DOE Ex. 33 (Individual’s Written Request 
for Further Review, Oct. 3, 2003).  In October 2003, she signed an affidavit stating that 
she “[has] a long term commitment to sobriety and will not consume alcohol . . . for the 
remainder of [her] life.”  Id.  In November 2004, the appeal panel requested a further 
psychological evaluation, and the psychologist determined that the individual had 
rehabilitated herself from her Major Depression and Alcohol Abuse.  DOE Ex. 14 
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(Psychological Case Evaluation, Dec. 3, 2004).  In February 2005 the DOE reinstated her 
access authorization.  DOE Ex. 32 (Personnel Security Dept. Memo., Feb. 7, 2005). 
 
In April 2007, the individual again drank alcohol because it was “a fast and easy . . . 
escape.”  DOE Ex. 29 (PSI, Sept. 13, 2007, p. 90).  In August 2007, she drank alcohol, 
smashed two vehicles with a baseball bat, and was arrested for vandalism.  Id.  Soon 
thereafter, her psychologist diagnosed her with Adjustment Disorder with Anxiety.  DOE 
Ex. 13 (Psychologist Letter, Aug. 23, 2007).  The individual told her psychologist that 
alcohol brings out her anger.  DOE Ex. 29 (PSI, Sept. 13, 2007, p. 105).  Her 
psychologist advised her not to consume alcohol.  DOE Ex. 13 (Psychologist Letter, Aug. 
23, 2007). 
 
The individual’s arrest prompted the DOE to conduct two PSI’s and refer the individual 
to a DOE-consultant psychologist.1  DOE Ex. 2 (DOE Case Evaluation, Oct. 22, 2007); 
see also DOE Exs. 12 (Psychological Case Evaluation, Dec. 17, 2007), 28 (PSI, Oct. 17, 
2007), and 29 (PSI, Sept. 13, 2007).  In December 2007, the DOE-consultant 
psychologist diagnosed the individual with Alcohol Abuse.  DOE Ex. 12 (Psychological 
Case Evaluation, Dec. 17, 2007). 
 
In March 2008, the DOE issued the individual a Notification Letter with a Statement of 
Charges detailing three security concerns that caused the DOE to suspend her access 
authorization.  See DOE Ex. 1 (Statement of Charges, Mar. 20, 2008).  First, the 
individual’s Alcohol Abuse constitutes a “Criterion J” security concern.  Id.; see also 10 
C.F.R. § 710.8(j).  Second, the individual’s Alcohol Abuse diagnosis raises a “Criterion 
H” security concern.  DOE Ex. 1 (Statement of Charges, Mar. 20, 2008).  That is, 
Alcohol Abuse “is an illness or mental condition which, in the opinion of a [psychologist] 
causes, or may cause, a significant defect in the judgment or reliability [of the 
individual].”  Id. (quoting 10 C.F.R. § 710.8(h)). 
 
In addition to the individual’s Alcohol Abuse diagnosis, the Statement of Charges cited 
the following facts to support its Criterion J and Criterion H security concerns:2 

 
1. The individual has not complied with treatment recommendations, including 

abstaining from alcohol and attending Alcoholics Anonymous (AA); 
 

2. Despite the individual’s statement that she would abstain from alcohol, she 
consumed alcohol twice in 2007, the last episode resulting in an alcohol-
related arrest in August 2007; 

                                                 
1 The Statement of Charges refers to the DOE consultant as a psychiatrist when in fact he is a psychologist.  
DOE Exs. 1 (Statement of Charges, Mar. 20, 2008) and 12 (Psychological Case Evaluation, Dec. 17, 2007) 
(showing the title “psychologist” on the consultant’s letterhead).   
 
2 The DOE did not cite the individual’s Adjustment Disorder with Anxiety diagnosis or her Post-Traumatic 
Stress Disorder symptoms (discussed below) as bases for its Criterion H concern.  However, I discuss them 
because the DOE-consultant psychologist stated that both illnesses may cause a significant defect in 
judgment and reliability.  Transcript at 165-168.  Also, they impact the individual’s rehabilitation from her 
Alcohol Abuse diagnosis.  Id. at 187.   



 3

3. The individual has insufficient treatment progress and time in abstinence to 
“demonstrate a genuine and full recovery;” and 
 

4. The individual’s behavior that resulted in her August 2007 arrest “represents a 
serious loss of control of anger, which was probably affected by consuming 
alcohol and has caused [the individual] substantial adverse consequences. . . .” 

 
DOE Ex. 1 (Statement of Charges, Mar. 20, 2008). 
 
The third security concern that the Notification Letter raises is a “Criterion L” security 
concern.  Criterion L concerns “unusual conduct or . . . circumstances which tend to show 
that the individual is not honest, reliable, or trustworthy; or which furnishes reason to 
believe that the individual may be subject to pressure, coercion, exploitation or duress 
which may cause the individual to act contrary to the best interests of national security.  
Such conduct . . . include[s] . . . [a] violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.”  
10 C.F.R. § 710.8(l).  The Statement of Charges cited the following facts to support its 
Criterion L security concern:  
 

1. In an October 3, 2003 affidavit, the individual stated that she would abstain 
from alcohol.  In February 2005, the DOE relied upon this affidavit to restore 
her access authorization.  The individual consumed alcohol in April and 
August 2007, resulting in her vandalism arrest.   

 
DOE Ex. 1 (Statement of Charges, Mar. 20, 2008). 
 
The DOE-consultant psychologist’s report that prompted the Notification Letter 
explained how he believes the individual must demonstrate rehabilitation.  For eighteen 
months the individual must abstain from alcohol and undergo “monitored and sustained” 
treatment, including (i) documented AA participation twice a week; (ii) “regular 
involvement in psychotherapeutic counseling;” (iii) compliance with psychiatric 
medication; and (iv) random alcohol testing.  If the individual attempts abstinence 
without treatment, she must demonstrate at least thirty months’ abstinence, verified by 
random testing.  DOE Ex. 12 (Psychological Case Evaluation, Dec. 17, 2007).   
 
The individual requested a hearing to respond to the DOE’s security concerns, which I 
conducted on August 6, 2008.  An attorney represented the individual.  The individual 
testified and called the following witnesses: her psychologist, her co-worker, and her 
significant other.  The DOE counsel called the DOE-consultant psychologist.  
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II. Hearing Testimony 
 
A.  The Individual 
 
From March 2002 until the time of the hearing, the individual consumed alcohol on two 
occasions.  Tr. at 14, 17, 21, 28.  The first incident was in April 2007.  Id. at 17.  Stress 
from her son not graduating high school drove her to have two drinks.  Id. at 17, 47.   
 
The second incident was in August 2007, when she drank two ounces of vodka.  Id. at 21, 
52.  The individual fell asleep after drinking.  Id. at 54.  She woke up to the sounds of her 
son and his girlfriend in her son’s bedroom and became angry.  Id. at 54, 56.  She took a 
baseball bat and smashed the windows in her son and girlfriend’s vehicles.  Id. at 55.  The 
individual has taken full responsibility for damaging the vehicles and has paid restitution.  
Id. at 24, 79. 
 
Stress building up from her son over a two-year period inspired the individual’s August 
2007 drink.  Id. at 51.  Her son and his girlfriend caused her stress by violating her rules – 
spending time in his bedroom with the door closed, having his girlfriend over when the 
individual is not home, leaving personal items in the bathroom, his girlfriend rummaging 
her closet, and his girlfriend re-arranging the individual’s personal items, etc.  Id. at 21, 
22.   
 
The individual has not consumed alcohol since August 2007, and her goal is to abstain 
from alcohol for the rest of her life.  Id. at 28, 31.  To that end, she plans to continue 
receiving counseling from her psychologist, who she has been seeing twice a week since 
April 2007.  Id. at 18, 34, 49, 75.  She began participating in AA in earnest in April 2008.  
Id. at 77.  She previously did not want to participate in AA, but has recently changed her 
mind because there are many women at AA and hearing how others cope helps her.  Id. at 
29, 30, 77.  Also, the individual initially had an inappropriate AA sponsor, but now she 
has an appropriate sponsor.  Id. at 77.  
 
The individual has also taken steps to reduce stress, which caused her Adjustment 
Disorder with Anxiety.  Generally speaking, she reduces stress by reading, taking Prozac, 
and praying.  Id. at 65, 76.  She attends church regularly, where she is president of the 
women’s society.  Id. at 78.   
 
The individual has also reduced stress by dealing directly with her son.  After the August 
2007 incident, her son went to live with a relative.  Id. at 24.  After her son came home, 
the individual adopted strategies from her psychologist, including increased counseling 
and having her son sign “contracts” to encourage and reward positive behavior.  Id. at 19, 
20, 25, 67.  Her son now respects her and almost always follows her rules.  Id. at 68, 69.  
They communicate much better and, as a result, their relationship has improved.  Id. at 
35, 74.  He no longer stays out all weekend and his peer group is now “a little better.”  Id. 
at 72.   
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The individual’s stress from her son has also decreased because she has stopped worrying 
about him; she has “let go.”  Id. at 35, 73.  She no longer has a problem controlling her 
anger.  Id. at 80.  
 
The individual testified regarding the affidavit that she signed, stating that she would no 
longer drink.  When the individual signed it, she believed that she could stay sober.  Id. at 
15.  She knew she had a clearance when she signed it and honestly believed that she 
would not drink again.  Id. at 65, 80.  But she acknowledged violating her promise to the 
DOE.  Id. at 66.   
 
B.  The Individual’s Significant Other 
 
The individual and her significant other have maintained a relationship for eighteen 
years.  Id. at 196.  They speak every day and see each other twice a week.  Id. at 205.  
 
The individual does not keep alcohol in the house, nor does she consume alcohol at 
restaurants and social events.  Id. at 200, 201.  Alcohol is not a problem for her.  Id. at 
206.   
 
The individual’s son caused the individual stress during the period preceding the 
individual’s arrest in August 2007.  Id. at 197.  Her son now usually complies with her 
rules and she has less stress than she did in August 2007.  Id. at 203, 204.   
 
C.  The Individual’s Co-Worker 
 
The individual’s co-worker is a DOE employee of twenty-four years.  Id. at 144.  He has 
known the individual his entire career.  Id. at 145.   
 
The individual’s co-worker is trained to identify the signs of problem behavior, including 
alcohol abuse.  Id. at 144.  He has not identified problem behavior with the individual, 
other than excessive use of leave.  Id. at 147.  He considers her to be an able, capable 
employee.  Id. at 148.   
 
D.  The Individual’s Psychologist 
 
In March 2007, the individual’s psychologist diagnosed her with Adjustment Disorder 
with Anxiety because her son caused her stress.  Id. at 90.  The individual’s psychologist 
also diagnosed the individual with Alcohol Abuse because she was drinking to 
“medicate” her anxiety and to “diminish” her emotions.  Id. at 87, 129, 131.   
 
The individual’s psychologist counseled her to attend AA.  The individual resisted, even 
after her vandalism arrest.  Id. at 95, 127.  She did not want to hear other peoples’ 
problems.  Id. at 95.  In April 2008 the individual fully accepted her Alcohol Abuse and 
committed to AA.  Id. at 162-163.  She now attends and learns from other peoples’ 
experiences.  Id. at 103.   
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The individual has also addressed her Alcohol Abuse through counseling, which she has 
received from her psychologist every week since August 2007, when she erupted and 
damaged the vehicles.  Id. at 94.  The individual showed signs of Post Traumatic Stress 
Disorder (PTSD) from stress from her son, although the individual’s psychologist did not 
diagnose her with PTSD.  Id. at 83, 85, 166.  Although the individual’s intoxication did 
not trigger her PTSD-like symptoms, it decreased her judgment and contributed to her 
loss of control.  Id. at 103, 104.   
 
The psychologist began treating the individual with Eye Movement Desensitization and 
Processing (EMDR), a therapy for trauma.  Id. at 97; see also Oct. 6, 2008 Post-Hearing 
Submission “Information For Professionals: EMDR.”  EMDR has helped the individual 
reduce stress.  Tr. at 101.  She no longer Exibits signs of PTSD.  The individual’s 
chances of experiencing an emotional and physical outburst related to her PTSD – and 
therefore suffer an Alcohol Abuse relapse – are “very substantially diminished.”  See id. 
at 107, 124-126. 
 
Since August 2007, the individual has abstained from alcohol.  Id. at 105.  Meanwhile, 
her AA participation, coupled with treating “the underlying problem” with EMDR, has 
rehabilitated the individual from her Alcohol Abuse, which is in “early full remission.”  
Id. at 104, 106, 114, 115, 137.  At the end of August 2008, the individual will be in 
“sustained remission.”  Id. at 138.  She does not report alcohol cravings.  Id. at 158.   
 
E.  The DOE-Consultant Psychologist 
 
The DOE-consultant Psychologist opined that the individual recovered from her 
Adjustment Disorder with Anxiety by working with her psychologist.  Id. at 189.  Nor 
does the individual show signs of PTSD.  Id. at 166.  The individual’s reaction to stress is 
no longer out of proportion to the stress.  Also, her social and occupational functioning is 
not impaired.  Id. at 167.   
 
Regarding the individual’s Alcohol Abuse diagnosis, her progress towards recovery has 
been “exemplary.”  Id. at 180.  Her coping skills have improved, she has a strong social 
support system, and she is motivated to get well.  Also, objective medical tests show that 
she has not been abusing alcohol or illegal drugs.  Id. at 175, 177, 218.  Her prognosis for 
recovery has improved.  Id. at 189.  
 
The DOE-consultant psychologist clarified, however, that the individual still meets the 
diagnosis for Alcohol Abuse, which substantially impairs her judgment and reliability.  
Id. at 168, 222.  She meets the diagnosis because even though she has not consumed a 
large volume of alcohol, consuming alcohol has been a “long-standing” and 
“substantially destructive problem in her life.”  Id. at 169, 176.  The individual’s 
Adjustment Disorder with Anxiety diagnosis “increases the gravity” of her Alcohol 
Abuse diagnosis.  Id. at 169.  Also, because the individual took a “long time” to 
participate in AA, she is “early” in her recovery.  Id. at 176, 182. 
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Several reasons cause the individual’s risk of relapse to be “medium.”  Id. at 182.  First, 
alcohol disorders are relapsing conditions and the individual has demonstrated that she 
can relapse after a significant period.  Id. at 169, 173, 182.  Second, she has historically 
resisted treatment.  Id. at 174, 176.  Third, she is prone to anxiety and stress and her son – 
the cause of her stress – lives at home.  Id. at 175, 192.  
 
In order to show rehabilitation, the individual must abstain from alcohol while seriously 
participating in AA, and undergoing psychological counseling and random alcohol 
testing.  Id. at 179.  The individual must engage this treatment plan for twelve months 
and should engage this plan for an extra six months, given her history of relapse.  Id. at 
180.  Because the individual committed to AA only four months prior to the hearing, she 
must continue AA and counseling for another eight to fourteen months, while undergoing 
random alcohol testing.  Id. at 181, 189, 223.   
 
The individual’s psychologist has focused on the individual’s Adjustment Disorder with 
Anxiety.  Id. at 185.  While this has a “substantial bearing” on her Alcohol Abuse 
diagnosis, she has been “somewhat remiss in not emphasizing some formal alcohol 
[treatment] as well.”  Id. at 187, 188.  Therefore, “there is a gap in addressing” the 
individual’s issues; her “alcohol issue is more [of] a question mark.”  Id. at 185, 189.   
 

III. Legal Standard 
 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, 30 DOE  
¶ _____ (June 24, 2008) (Case No. TSO-0586).3   
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The individual must carry or satisfy his or her burden to resolve the DOE’s security 
concerns by presenting evidence to rebut, refute, explain, extenuate, or mitigate the 
allegations supporting the DOE’s security concerns.  See, e.g., Personnel Security 
Hearing, 30 DOE ¶ _____ (June 25, 2008) (Case No. TSO-0598). 
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R.  

                                                 
3 Hearing Officer decisions issued after December 22, 1994, may be accessed at 
http://www.oha.doe.gov/persec2.asp.   



 8

§ 710.7(a).  The Hearing Officer shall consider the witnesses’ demeanor and credibility, 
and the authenticity and accuracy of documentary evidence.  Id. at § 710.27(b).  The 
Hearing Officer shall also consider the nature, extent, and seriousness of the conduct; the 
circumstances surrounding the conduct, to include knowledge and participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time 
of the conduct; the voluntariness of participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavior changes; the motivation of the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  Id. at §§ 710.7(c), 
710.27(a).   
 

IV. Analysis 
 
A.   Criterion J and Criterion H 
 
The individual’s psychologist and the DOE-consultant psychologist agreed that the 
individual has shown rehabilitation from her Adjustment Disorder with Anxiety and her 
PTSD-like symptoms.  In particular, the individual, her psychologist, and the individual’s 
significant other convincingly testified that the individual has repaired her relationship 
with her son so that he no longer causes her stress that triggers her Adjustment Disorder 
with Anxiety and PTSD-like symptoms.  The individual also reduced her stress by taking 
Prozac and praying. 
 
The individual’s psychologist and the DOE-consultant psychologist disagreed as to 
whether the individual’s rehabilitation from her Adjustment Disorder with Anxiety and 
her PTSD-like symptoms shows that she has rehabilitated herself from the illness that 
raised the DOE’s Criterion J and Criterion H security concerns – Alcohol Abuse.  The 
individual’s psychologist testified that the individual’s Adjustment Disorder with Anxiety 
and her PTSD-like symptoms caused her Alcohol Abuse.  She concluded that the 
individual has shown rehabilitation from her Alcohol Abuse because she has successfully 
treated these “underlying problems” with counseling and a therapy called EMDR.  The 
DOE-consultant psychologist acknowledged that the individual’s Adjustment Disorder 
with Anxiety and PTSD-like symptoms are related to her Alcohol Abuse.  But he testified 
that her Alcohol Abuse requires separate treatment and that she has not shown 
rehabilitation.  
 
The DOE-consultant psychologist persuaded me that the individual’s Alcohol Abuse 
requires separate treatment.  First, the individual’s statements regarding her August 2007 
drinking suggest that stress was not the sole cause of her drinking (as it was in April 
2007, when her son did not graduate high school).  That is, although she testified that in 
August 2007 she drank out of concern for her son, she previously stated in a PSI that she 
was relaxed and enjoying her day.  DOE Ex. 29 (PSI, Sept. 13, 2007, p. 16).  Second, the 
individual’s relapse history suggests that her Alcohol Abuse is a free-standing problem 
that requires specific attention.  Third, I find ample support for the DOE-consultant 
psychologist’s opinion that the individual’s Adjustment Disorder with Anxiety diagnosis 
increased the seriousness of her Alcohol Abuse diagnosis.   
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Further, the DOE-consultant psychologist persuaded me that the individual has not shown 
rehabilitation from her Alcohol Abuse.  At the hearing, the DOE-consultant psychologist 
stated that to show rehabilitation, the individual must abstain from alcohol while 
participating in a comprehensive alcohol treatment program.  He stated that this treatment 
program should include AA participation, psychological counseling, and random alcohol 
testing.  He also stated that the individual should participate in this program for a 
minimum of twelve, and preferably eighteen months.  Alternatively, the DOE-consultant 
psychologist stated in his written evaluation that if the individual attempts recovery 
without treatment, she must abstain from alcohol for thirty months.  Based on the 
testimony of the individual, her psychologist, and her significant other, as well as the AA 
attendance sheets that the individual submitted, I find that the individual has abstained 
from alcohol and participated in counseling with her psychologist since August 2007, and 
committed to AA in April 2008.  See Hearing Exhibit 2 (individual’s AA attendance 
sheets, Apr. 21–Aug. 1, 2008).  I also find that she is motivated to get well and has an 
adequate support system through her significant other, her church, and AA.  I also note 
that the individual’s co-worker suggested that alcohol is not interfering with her work.  
Yet, according to the DOE-consultant psychologist, to show rehabilitation she needs 
eight to fourteen more months of abstinence with treatment or eighteen more months of 
abstinence without treatment.  I therefore agree that the individual is still “early” in her 
recovery and has a “medium” risk of relapse. 
 
B.   Criterion L 
 
The DOE’s Notification Letter presents a Criterion L security concern, stemming from 
the individual’s broken promise to the DOE that she will not drink, which the DOE relied 
upon in restoring her access authorization.   
 
I find that the individual was sincere when she made her promise, but broke it when she 
suffered an Alcohol Abuse relapse.  However, the individual has not presented evidence 
to mitigate this concern, other than her statement that she would not make the same 
promise again.  She broke her promise two and a half years after she made it.  Given her 
cyclical relapses, because she broke her promise only a year ago (as of the time of the 
hearing), she has not had enough time to prove that the DOE can trust her statements that 
she will not abuse alcohol.  Also, the individual has not shown rehabilitation from her 
Alcohol Abuse.  Therefore, the individual has not mitigated the DOE’s Criterion L 
concern.   
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V. Conclusion 
 
For the reasons set forth above, the individual has not resolved the DOE’s Criterion J, 
Criterion H, and Criterion L security concerns.  Therefore, I find that the individual’s 
access authorization should not be restored.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.  
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 3, 2008 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  May 14, 2008 
 
Case Number:  TSO-0633 
 
 
 
This decision concerns the eligibility of XXXXXXXXX, (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  This decision considers whether, on the basis of the evidence in 
this proceeding, the Individual's request for an access authorization should be granted.  For the 
reasons stated below, I find that the Individual should be granted an access authorization. 
 
I. BACKGROUND  
 
The present proceeding began when the Individual’s employer requested a security clearance on 
behalf of the Individual.  A subsequent background investigation revealed the Individual had 
three alcohol-related arrests.  In July 1999, the Individual received a citation for being a Minor in 
Possession of Alcohol.  On November 9, 2002, the Individual was arrested and charged with 
Driving Under the Influence of Alcohol (DUI).  On May 12, 2007, the Individual was arrested 
and charged with Public Intoxication.  Exhibit 1 at 3-4.  The Local Security Office (LSO) 
conducted a personnel security interview (PSI) of the Individual on December 12, 2007, to 
address the derogatory information.2  During this PSI, the Individual indicated that his fiancée 
had expressed concern about his May 12, 2007, arrest and his alcohol consumption.  Exhibit 5 at 
40, 80, 86.  The Individual also admitted that he had driven while intoxicated on at least six 
occasions.  Id. at 77-79.  Accordingly, this PSI failed to resolve the security concerns raised by 
the above-mentioned derogatory information.  The LSO requested the Individual to undergo a 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  The transcript of this PSI appears in the record as Exhibit 5.  
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forensic psychiatric examination by a DOE consultant psychiatrist (the DOE Psychiatrist).  
On January 29, 2008, the DOE Psychiatrist conducted an examination of the Individual.  Exhibit 
3 at 2.  In addition to conducting this examination, the DOE Psychiatrist reviewed selected 
portions of the Individual=s security file and selected medical records.  On February 13, 2008, the 
DOE Psychiatrist issued a report in which she opined that the Individual met the criteria for 
alcohol abuse set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth 
Edition-Text Revised (DSM-IV-TR), and used alcohol habitually to excess.3  Id. at 20.  The 
DOE Psychiatrist further opined that the Individual’s alcohol abuse is a mental condition which 
causes, or may cause, a significant defect in judgment and reliability.  Id. at 21.  The DOE 
Psychiatrist further opined that the Individual was not sufficiently rehabilitated or reformed from 
his alcohol abuse or habitual excessive drinking.  Id. 
  
Soon thereafter, the LSO initiated an administrative review proceeding.  See 10 C.F.R. ' 710.9.  
The LSO issued a letter notifying the Individual that it possessed information that raised a 
substantial doubt concerning his eligibility for access authorization (the Notification Letter) 
under two potentially disqualifying criteria set forth at 10 C.F.R. ' 710.8(h) and (j).4   
 
Specifically, the Notification Letter alleges that the Individual: 
 

1. Uses alcohol habitually to excess, and suffers from an alcohol abuse; 
2. Engaged in binging episodes;  
3. Has a history of three alcohol-related arrests; 
4. Has a fiancée who has expressed concerns about his alcohol consumption; and 
5. Has admitted that he has operated a motor vehicle under the influence of alcohol on at 

least six occasions.  
 
Statement of Charges at 1-2. 
 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter.  The LSO forwarded this request to the Director of the 
Office of Hearings and Appeals (OHA), who appointed me as Hearing Officer. 
 
At the hearing, the LSO presented one witness: the DOE Psychiatrist.  The Individual presented 
seven witnesses: his fiancée, the supervisor of his alcohol education program (the educational 
supervisor), his father, his mother, his former supervisor, a close friend, and his fiancée’s mother.  
                                                 
3  The DOE Psychiatrist also found that the Individual met the DSM-IV-TR criteria for Post-Traumatic Stress 
Disorder (PTSD).  Exhibit 3 at 18.  The DOE Psychiatrist characterized the Individual’s PTSD as “chronic” and 
“mild.”  Id. at 20.  The DOE Psychiatrist opined that the Individual’s PTSD “is not a concern at the present time.”  
Id. at 18.   Accordingly, the Notification Letter does not allege that the Individual’s PTSD raises a security concern.   
 
4  The Notification Letter alleges, in relevant part, that the Individual has:  
 

(1) An illness or mental condition of a nature which, in the opinion of a psychiatrist or 
licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability. 10 C.F.R. ' 710.8(h) (Criterion H). and, (2) Been, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as . . . suffering from alcohol abuse.  10 C.F.R. ' 710.8(j) (Criterion J). 
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The Individual also testified on his own behalf.  See Transcript of Hearing, Case No. TSO-0633 
(hereinafter cited as ATr.@).  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF LAW AND FACT 
 
The Individual acknowledges that he has habitually used alcohol to excess and suffers from 
alcohol abuse.  Tr. at 106.  Excessive alcohol consumption often leads to the exercise of 
questionable judgment or the failure to control impulses, and can raise questions about an 
individual’s reliability and trustworthiness.  Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 
National Security Affairs, The White House (December 29, 2005) (Revised Guidelines) 
Guideline G at 10.  Accordingly, the only issue before me is whether the Individual has 
submitted sufficient evidence of rehabilitation and reformation to resolve the security concerns 
raised by his habitual use of alcohol to excess and alcohol abuse.  After considering all of the 
evidence in the record, I find that he has done so.  
 
Guideline G of the Revised Guidelines set forth four conditions that could mitigate security 
concerns arising from alcohol.5   Among those conditions are the following:  
 

(b)  the individual acknowledges his or her alcoholism or issues of . . . alcohol 
abuse, provides evidence of actions taken to overcome this problem, and has 
established a pattern of . . . responsible use (if an alcohol abuser); 
 

                                                 
5  Guideline G pertains to concerns arising from an Individual’s alcohol consumption.  Guideline I pertains to 
concerns based upon an Individual’s psychological condition.  While alcohol abuse is a psychological condition, 
Guideline I clearly indicates that it applies solely to those psychological conditions that are “not covered under any 
other guideline.”  Guideline I at 13.    
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(d)  the individual has successfully completed . . . counseling or 
rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of modified consumption or abstinence in accordance with 
treatment recommendations, such as participation in meetings of Alcoholics 
Anonymous [(AA)] or a similar organization and has received a favorable 
prognosis by a duly qualified medical professional or a licensed clinical social 
worker who is a staff member of a recognized alcohol treatment program. 

 
Revised Guidelines at 11.  In this case, the DOE Psychiatrist has opined, in her Report of 
Examination, that the Individual would need to “satisfactorily complete a minimum of 50 hours 
of a professionally led substance abuse treatment program” in order to establish adequate 
evidence of rehabilitation.6  Id.  The DOE Psychiatrist further opined that the Individual would 
need to “produce convincing evidence that he had not engaged in excessive drinking and/or 
hazardous drinking behavior for a minimum of one year since the last alcohol-related arrest (May 
2007).” Id. 
 
By the time of the hearing, the Individual had taken a number of important steps in order to 
address his alcohol abuse and excessive alcohol consumption.  Specifically, the Individual 
provided convincing evidence that he had not engaged in excessive drinking and/or hazardous 
drinking behavior since the last alcohol-related arrest in May 2007, had obtained counseling, and 
had completed an alcohol education class.  Tr. at 20, 109.  The Individual also submitted 
convincing evidence showing that he had abstained from the use of alcohol.      
 
At the hearing, the Individual’s testimony helped convince me that he is reformed and 
rehabilitated from his alcohol use and excessive alcohol consumption.  The Individual 
forthrightly acknowledged his alcohol abuse disorder and excessive alcohol consumption.  Tr. at 
106, 123.  The Individual has decided to permanently abstain from using alcohol.  Id. at 112-13.  
The Individual attended a 12-week substance abuse education class that met for 3 hours twice a 
week.  Id. at 109.   
 
The supervisor of the substance abuse education program (the educational supervisor) testified 
on the Individual’s behalf.  The educational supervisor’s testimony established that the 
Individual’s counselor had diagnosed the Individual with alcohol abuse.  Tr. at 13-14, 17.  The 
Individual attended a twelve-week educational program for six hours each week, for a total of 72 
hours.  Id. at 14.  The Individual was an active and compliant participant in this program and he 
completed it successfully.  Id. at 15.  
 
The Individual’s fiancée testified on his behalf.  She has known the Individual for seven years.  
Tr. at 26.  She began dating the Individual in February 2007.  Id.   She began seeing him on a 
daily basis in March 2007.  Id. at 27.  They moved in together in June 2007.  Id. at 31.  When 

                                                 
6  The DOE Psychiatrist further noted that “Any future resumption of drinking alcohol to excess, engaging in 
alcohol-related activities leading to adverse consequences, or using non-prescribed controlled substances will be 
evidence that the Individual is not showing adequate evidence of rehabilitation [or] reformation.”  Exhibit 3 at 20-
21. 
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they are not working, they spend almost all of their time together.  Id. at 31-32.  She testified 
that, after his arrest in May 2007, she informed the Individual that his drinking to excess was 
“not acceptable” and that she would not allow her sons to be exposed to it.  Id. at 29-30, 33.  The 
Individual understands and accepts that alcohol is a problem for him.  Id. at 43-44.  She testified 
that the Individual has decided to give up alcohol.  Id. at 33, 38.  She believes the Individual has 
adjusted well to an alcohol-free lifestyle, and now leads a highly family-centered lifestyle.  Id. at 
33-35.  She testified that the Individual could not be drinking without her knowledge because 
they are together during almost all of his free time.  Id. at 35.   
 
The Individual’s mother testified on his behalf.  She sees him once or twice a week.  Tr. at 51.  
She has noticed a significant change in the Individual: he has become a family man.  Id. at 51-52.  
She believes that the alcohol education program “opened her son’s eyes” to the problems alcohol 
can cause.  Id. at 53-55.   
 
The Individual’s father testified on his behalf.  The Individual’s father testified that his son had 
matured in recent months.  Tr. at 86-87.  His son told him that he had discontinued using alcohol 
and intends to do so in the future.  Id. at 88-89.  The Individual realized that alcohol has harmed 
him.  Id. at 89.  The Individual’s alcohol education class enabled the Individual to see what 
alcohol has done to others.  Id.     
 
The Individual’s fiancée’s mother testified on his behalf.  She sees him four or five times a week, 
when she watches her grandchildren.  Tr. at 64-67.  She testified that he is a family man.  Id. at 
67-68.  It has been many months since she has observed him consuming alcohol.  Id. at 67-70.  A 
close friend of the Individual and his family also testified that she no longer sees him consuming 
alcohol.  Id. at 76. The Individual’s former supervisor testified that the Individual had been one 
of his best employees.  Id. at 97.  
 
The DOE Psychiatrist was present during the entire hearing.  She testified after the other 
witnesses concluded their testimony.  She testified that, after interviewing the Individual and 
reviewing the pertinent medical records, she concluded that the Individual met the criteria for 
alcohol abuse.  Tr. at 131.  After considering “the totality of the circumstances,” she further 
concluded that, at the time of her original evaluation, the Individual was not yet rehabilitated or 
reformed, although she did feel that the Individual “was going in the right direction.”  Id. at 131-
134.  Her opinion that the Individual was not yet rehabilitated or reformed ( at the time she 
originally interviewed him) was based on her belief that “it was too early to determine that his 
changed behavior at that time would have a long lasting impact.”  Id. at 132-133.  The DOE 
Psychiatrist also testified that, at the time she prepared her report, the Individual had not had 
“any opportunities to learn about his risks of developing more serious alcohol use disorders.”  Id. 
at 133.  Accordingly, she was of the opinion that the Individual, in order to establish that he had 
been rehabilitated, needed to show “that he had . . . satisfactorily complete[d] a minimum of 50 
hours of a professionally-led substance abuse treatment program.”  Id. at 133.  Moreover, she 
was of the opinion that the Individual, in order to establish that he had been reformed, needed to 
show “he had not engaged in excessive drinking and/or hazardous drinking behavior for a 
minimum of one year since the last alcohol-related arrest, which was May 2007.”  Id. at 134.  
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After hearing the testimony at the hearing, the DOE Psychiatrist testified that it reinforced her 
opinion that the Individual met the criteria for alcohol abuse.  Tr. at 134.  However, the DOE 
Psychiatrist testified that she was now convinced that the Individual had “adequately 
completed . . . the treatment program” and had “not engaged in excessive drinking and/or 
hazardous drinking behaviors since May 2007.”7  Id. at 135.  The DOE Psychiatrist then testified 
“because of that information available to us right now, my opinion today would have been that 
he had fully satisfied my recommendations for adequate rehabilitation and reformation.”  Id.       
Most importantly in my opinion, she testified that there is a low probability that the Individual 
will relapse in the foreseeable future.  Id. at 145.      
 
After carefully weighing all of the evidence in the record, including the testimony of the DOE 
Psychiatrist, I am convinced that the Individual recognizes that he suffered from alcohol abuse, is 
fully committed to his recovery and has provided sufficient evidence of reformation and 
rehabilitation.  Accordingly, I am convinced that the risk that the Individual will return to 
excessive or hazardous alcohol use is acceptably low.  The Individual has shown that he has not 
engaged in excessive or hazardous drinking for more than fifteen months and has been alcohol 
free.  He has obtained education about his alcohol abuse.  He is committed to sobriety in order to 
care for his family which includes three young children.  I therefore conclude that the Individual 
has resolved the security concerns regarding his alcohol abuse and excessive use of alcohol.   
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criteria J and H.  Therefore, the Individual has demonstrated that granting him a 
security clearance would not endanger the common defense and would be clearly consistent with 
the national interest.  Accordingly, I find that the Individual’s security clearance should be 
granted.  The DOE may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. ' 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 29, 2008 
 
 
 
 
 

                                                 
7   At the time of the hearing, 15 months had elapsed since the Individual had last engaged in excessive or hazardous 
consumption of alcohol.  The DOE Psychiatrist’s Report stated that the Individual would need to show that he had 
not engaged in excessive or hazardous consumption of alcohol for at least one year.  Exhibit 3 at 20-21.  
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Name of Case:  Personnel Security Hearing  
 
Date of Filing:  May 15, 2008 
 
Case Number:  TSO-0634 
 
This Decision concerns the eligibility of XXXXX XXXXXX (“the Individual”) for continued 
access authorization.  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should be restored.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a Notification Letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.1  See Notification Letter, March 24, 2008. 
 
Specifically, the Notification Letter stated that a DOE consultant-psychologist (“the DOE 
psychologist”) diagnosed the Individual as suffering from “Bipolar Disorder with a history of 
medication non-compliance.”  The DOE psychologist based the diagnosis on his January 2008 
evaluation of the Individual.  DOE Ex. 10.  In his January 2008 report, the DOE psychologist 
concluded that the disorder causes or may cause a significant defect in the Individual’s judgment 
or reliability.  According to the Notification Letter, this information creates a security concern 
under 10 C.F.R. § 710.8(h) (“Criterion H”).2 
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, April 10, 2008.  At the hearing, the Individual, represented by counsel, 
presented his own testimony as well as the testimony of his wife, his long-time friend, his former 
co-worker, his supervisor, his treating psychiatrist, and a DOE site psychologist (“the site 
psychologist”).  The DOE counsel presented the testimony of the DOE psychologist.   

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
2 Criterion H relates to a mental condition which, in the opinion of a licensed clinical psychologist, causes or may 
cause a significant defect in judgment or reliability.   
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II. HEARING TESTIMONY 
 
A. The Individual 
 
The Individual lives with his wife and son.  Transcript (“Tr.”) at 82.  He stated that they have “a 
pleasant, happy home.”  Tr. at 83.  He has seen his treating psychiatrist since 2002, when the 
psychiatrist initially diagnosed him with “major depression with psychotic features.”  Tr. at 84.   
The Individual was hospitalized in July 2002 after his co-workers or supervisor contacted the site 
psychologist upon observing some unusual behaviors by the Individual.  Tr. at 92.   He was 
going through a divorce at the time, a stressful period.  Id.  He was also hospitalized in 
November 2002 because he “was still depressed.”  Tr. at 94.     
 
In 2007, the Individual was also going through a stressful time.  In particular, his father was very 
ill.  Further, there were rumors of layoffs in the Individual’s place of employment.  Tr. at 98, 
102.  In August 2007, the Individual was sent home from work by the site psychologist after co-
workers observed the Individual exhibiting strange behaviors.  Tr. at 98.  The Individual stated, 
“there were some concerns … that I couldn’t operate my tools and get my hands to do what I 
wanted them to do. Walking with, you know, holding my arm out looking like I was losing my 
balance or something.”  Id.  At that time, the Individual was self-adjusting his medications, 
taking more or less of the prescribed dosage depending on whether he was anticipating a 
particularly stressful day.  Tr. at 101.  After being sent home from work, the Individual saw the 
treating psychiatrist.  The treating psychiatrist changed his diagnosis from depression to bipolar 
disorder and adjusted his medication.  Tr. at 85, 105.  Prior to the August 2007 episode, the 
Individual did not realize the importance of regularly taking his medications.  He stated, “I 
thought I might just need [the medications] for a little while.  I didn’t know that you would have 
to change medications from time to time, but I’m well aware of that now.”  Tr. at 85.   
 
The Individual had no further bipolar episodes until October 2007.  At that time, the Individual 
had stopped taking his medication altogether because it was making him feel unwell.  Tr. at 100, 
103-104.  He believed at the time that this particular medication was his only option so he just 
stopped taking it.  Tr. at 104.  He was hospitalized after he began experiencing troubling 
symptoms, including inability to sleep, irritability, and generally feeling “very bad.”  Tr. at 103.  
After his hospitalization, the treating psychiatrist prescribed a new medication.  Tr. at 105.  The 
Individual stated that he has experienced no negative side effects on the new medication.  Id.    
 
The Individual fully accepts the diagnosis of bipolar disorder and the need to take medication to 
regulate it.  Tr. at 89.  He understands that he needs to continue to work with both his treating 
psychiatrist and the site psychologist to keep his disorder under control.  Id.  He further 
understands that he cannot modify his medications without consulting with the treating 
psychiatrist, even if the medications make him feel ill.  Tr. at 90.  He now understands that 
failing to take his medications could be “catastrophic” and he is “not going to let that happen.”  
Tr. at 106.  He intends to see his treating psychiatrist every two to three months.  Tr. at 106. 
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The Individual believes his bipolar disorder is under control.  He stated, “I’m balanced now.  
Sleeping well.  Eating well.  My mind is not thinking about different things.  [I’m] staying 
focused better.  And generally [I] feel much better.  Feel good.”  Tr. at 87.  The Individual has 
adopted healthy habits to help prevent future episodes, such as getting adequate and regular 
exercise and sleep, maintaining a proper diet, and “listening to people when they tell [him] they 
see something and not being defensive about it.”  Tr. at 88.  In addition, he has adopted active 
hobbies, including fishing and rock-climbing.  Id.      
 
The Individual stated that he is “not a bit” embarrassed that he has bipolar disorder.  Tr. at 87.  
He is very open about the disorder with his family and co-workers.  Id.  He stated that his 
support network now is much stronger than it was in 2002.  Tr. at 108.  He added, “[my illness] 
is in the open and I wouldn’t be defensive about being told there was a problem.  I have got a lot 
going for me.”  Tr. at 108.  The Individual’s life is stable and structured.  Tr. at 114.  He has a 
routine schedule – he goes to work during the day and spends his evenings at home with his 
wife.  Tr. at 113.            
 
The Individual’s last bipolar episode was in October 2007.  Tr. at 111.  The Individual stated that 
if he feels the symptoms of an oncoming episode in the future, he will talk to his wife or whoever 
is with him at the time and see his treating psychiatrist.  If the psychiatrist is unavailable, he will 
go to the hospital emergency room.  Tr. at 86.  The Individual stated that even if he were to fail 
to recognize an oncoming episode, others would notice it.  He stated, “I have got people that see 
me everyday that know what I have as far as co-workers and my wife and family members.  And 
people like [my longtime friend] that [do not] see me everyday … he might pick up on 
something that somebody that saw me everyday might not notice if it was real gradual.”  Tr. at 
87-88.  The Individual identified lack of sleep as a symptom.  He stated, “if I’m not sleeping 
right, something is definitely wrong.”  Tr. at 86.  Stress is also a trigger.  Tr. at 91.  He stated that 
if he felt that he was under an unusual amount of stress, he would exercise more and, if that did 
not help, he would contact the treating psychiatrist.  Id.    
 
The Individual understands that he will be taking medications for his bipolar disorder for the rest 
of his life.  Tr. at 110.  He stated, “I have come to realize that I have got this illness and I need 
the medication.  I may need to adjust it from time to time, I may have to adjust it more than one 
or two times to finally get it right.  But that is what I’m going to do and I know everybody 
around me is going to help me do that.”  Tr. at 109. 
 
B. The Individual’s Wife  
 
The Individual and his wife first met in 2005 and have been married for two years.  Tr. at 6-7.  
They have a “close family.”  Tr. at 7.  They engage in various activities together, such as rock-
climbing, fly-fishing, hiking, and spending time with family.  Id.   
 
She and the Individual were married during the August 2007 and October 2007 episodes.  The 
Individual was sent home from work in August 2007 because “he was turning his head in an odd 
way” as a side effect of his medication.  Tr. at 14.  Following that incident, the Individual went 
to see his treating psychiatrist, who adjusted the Individual’s medication.  Id.      
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Regarding the October 2007 hospitalization, she stated that she knew something was wrong and 
that “he needed some help.”  Tr. at 8.  The Individual did not sleep for several nights and he 
“was just kind of paranoid.”  Tr. at 18.  She stated that she told him he needed to go to the 
hospital and he admitted himself.  Tr. at 8, 17.  The Individual was in the hospital for several 
days, after which he was released by the treating psychiatrist.  Tr. at 19, 21.  The Individual has 
had no other episodes since October 2007.  Tr. at 10. 
     
The Individual’s wife stated that the Individual understands that he has bipolar disorder and, 
following the October 2007 hospitalization, fully understood that he needed to take his 
medication.  Tr. at 8-9.  She added that she can tell if the Individual is not taking his medications 
as prescribed because various symptoms present themselves, such as acting restless, not sleeping 
well, not eating a proper diet, speaking very fast or not making sense.  Tr. at 9.  She stated that if 
she sees those types of symptoms in the future, she will tell the Individual to get help, as she did 
in October 2007.  Tr. at 10.  The Individual’s wife helps him keep track of his medication.  They 
have a pill-box with all of his medications for the week laid out and she checks with him each 
night to make sure he has taken the day’s medication.  Tr. at 22.  She believes his attitude toward 
taking his medication now is “positive.”  Tr. at 23.   
 
The Individual’s wife stated that she is very supportive of him.  Tr. at 10.  She also stated that his 
relationship with his treating psychiatrist is “excellent.”  Id.  The Individual’s wife stated that 
their life is fairly routine.  They each go to work in the morning and spend the evenings together, 
doing yard work, going for walks, watching the news, and other activities.  Tr. at 24.  She added 
that the Individual does not currently have significant amounts of stress in his life.  Id.    
 
Regarding the Individual’s attitude toward his illness, the Individual’s wife stated, “he realizes, 
basically, that he has got bipolar and that he has to have medicine.  I mean, he knows that he has 
got to take it.  And without it, I mean, the same thing could happen again that happened in 2007, 
and neither one of us wants to go through that again.”  Tr. at 10.  She added that the Individual 
knows there are things he can do to decrease the likelihood of another episode, such as maintain 
a routine, get regular sleep and exercise, and avoid stress to the extent possible.  Tr. at 11.   She 
also stated that the Individual is “not ashamed” of having bipolar disorder.  Tr. at 23.  She added, 
“He has told people at work and he’s told his friends.  So he is actually getting people involved 
into looking after him also.”  Id.    Finally, she stated that since they have both learned more 
about bipolar disorder, the Individual “seems to be more positive about his illness.  He seems to 
be more open about it.”  Tr. at 26. 
 
C. The Individual’s Longtime Friend  
 
The Individual and his friend have known each other since 1981, when they were in high school.  
Tr. at 51.  He and the Individual interact fairly regularly.  Tr. at 54.  He stated that the Individual 
is reliable and “a good guy,” and he trusts him.  Tr. at 53-54.  The Individual’s friend is aware of 
the Individual’s diagnosis of bipolar disorder.  Id.  According to the friend, the Individual has 
learned over time to accept his illness and he is more open about it now.  Id.  The friend stated 
that, to his knowledge, the Individual now takes his medication as directed.  He stated that at first 
the Individual did not understand the importance of taking his medication as prescribed, but he 
now understands.  Tr. at 52.  The Individual’s friend added that he believes the Individual will be 
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compliant with his medication in the future because if the Individual says he is going to do 
something, he does it.  Tr. at 52-53.   
 
Regarding the October 2007 incident, the friend stated that he was the first one to pick up on the 
fact that there was something wrong with the Individual.  Tr. at 55.  He stated that he noticed 
minor things, such as the Individual worrying or being paranoid over small things.  Id.  He stated 
that he confronted the Individual about it and told him that he needed to see his doctor or go to 
the hospital.  Tr. at 56.  The friend stated that at first the Individual did not believe he needed 
help, but he finally agreed to seek treatment.  Tr. at 56-57, 59.    
 
The Individual’s friend stated that it is fairly easy to tell if the Individual is taking his 
medication.  Tr. at 53.  He added that, if he believed the Individual was not taking his 
medication, he would be comfortable confronting the Individual about it or talking to the 
Individual’s wife.  Tr. at 53, 57.  He also knows the name and telephone number of the 
Individual’s treating psychiatrist and he would feel comfortable contacting the psychiatrist if 
necessary.  Id.   However, he does not believe the Individual will alter his medication again.  Tr. 
at 63.  In that regard, the friend stated that the Individual’s wife is very supportive of the 
Individual and helps him monitor his medication.  Id.   
 
The friend stated that he has not noticed any strange behavior by the Individual since the October 
2007 hospitalization.  Tr. at 61.  He believes the Individual now to be more comfortable seeking 
help if he needs it.  Tr. at 62.  The friend believes that the Individual is much happier now than 
he has been in the past, particularly since he remarried.  Tr. at 62.  He added that the Individual 
spends most of his free time at home with his wife and believed that “this is the most stable” he 
has seen the Individual’s life.  Tr. at 61.   
 
D. The Individual’s Supervisor 
 
The witness has been the Individual’s supervisor for approximately nine or ten months.  Tr. at 
74.  He  described the Individual as “very honest” and “a good worker.”  Tr. at 75.  He stated that 
he has never had any problem with the Individual and has not noticed any abnormal behavior 
from him.  Tr. at 75-76. 
 
The Individual and the supervisor have discussed the Individual’s bipolar disorder, including the 
symptoms and medications.  Tr. at 79.  The supervisor stated that the Individual knows he has to 
take his medication and he is working with his doctors to make sure he is taking the correct 
medications to stabilize his condition.  Tr. at 79-80.  He stated that the Individual accepts the 
need for medication and wants to do “whatever it took” to stabilize his condition.  Tr. at 81.   
 
The supervisor stated that he would not hesitate to send the Individual, or any employee, for 
professional help if he noticed any abnormal behavior or any issues that needed medical 
attention.  Tr. at 76.  He added that he has never sent the Individual home from work for any 
reason.  Tr. at 78.   
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E. The Individual’s Former Co-Worker  
 
The Individual and his former co-worker worked together for three or four years.  Tr. at 67.  
They had no interaction outside of work, but the former co-worker thinks very highly of the 
Individual.  Id.  The former co-worker stated that the Individual told him about his illness and 
that he was taking medication for it everyday, but they did not get into more detail.  Tr. at 68.  
He added that the Individual “appeared okay” after his October 2007 hospitalization.  Tr. at 69. 
 
F. The Treating Psychiatrist 
 
The psychiatrist began treating the Individual in 2002.  Tr. at 30.  He generally sees the 
Individual every two to three months.  Id.   The psychiatrist stated that from 2002 until August 
2007, the Individual’s working diagnosis was “depression with psychotic features.”  Tr. at 34.  
The Individual was on antidepressant and antipsychotic medication since 2002.  Tr. at 35.  In 
early August 2007, the Individual came to see him because the site psychologist noticed that the 
Individual was turning his head in an unusual way, had other odd movements with his right hand 
and arm, and had an elevated mood.  Tr. at 36.  At that time, he changed the Individual’s 
diagnosis from depression to bipolar disorder because the Individual seemed “hypomanic.”  Tr. 
at 38.  He also adjusted the Individual’s medication at that time.  Id.   At a follow-up 
appointment in late August 2007, the Individual’s side effects appeared to be mostly resolved 
and his mood was stable.  Tr. at 36.  At that appointment, the psychiatrist switched the Individual 
to a different medication.  Id. 
 
The treating psychiatrist saw the Individual in early October 2007, about two weeks prior to the 
Individual’s hospitalization, and found that “he was doing well … [the psychiatrist] did not see 
any signs of difficulty” at that time.  Tr. at 43-44.  The Individual was hospitalized in late 
October 2007 because he had developed side effects from his new medication.  The psychiatrist 
described the side effects as “a restlessness and inability to be still physically” and noted that “it 
is a very difficult symptom to tolerate.”  Tr. at 37.  Due to the side effects, the Individual stopped 
taking the medication.  Tr. at 42. 
 
After the Individual’s October 2007 hospitalization, the psychiatrist changed his medication 
again.  Tr. at 39.  He stated that the Individual’s initial reaction to taking medication was not 
unusual.  He stated, “like many people with [bipolar disorder], which is an intermittent condition, 
in the first couple of years of his difficulties … there were times when he felt he didn’t need to 
take the medication any longer.”  Tr. at 34.   He stated that the Individual’s attitude toward 
taking his medication is now “very good.”  Tr. at 30.  For example, the Individual has continued 
to take his current medication despite having some problems with side effects at times.  Id.  This 
indicates to the psychiatrist that the Individual “is motivated to take it.”  Id.         
 
The psychiatrist stated that the Individual’s current diagnosis is bipolar disorder in remission.  
Tr. at 30.  He stated that the Individual has accepted the diagnosis.  Id.   The psychiatrist believes 
the Individual has a reliable support system, “especially his wife and other family.”  Tr. at 47.  
The psychiatrist also believes that he and the Individual “have always had a good working 
relationship.”  Tr. at 32.  He has had no reason to doubt the Individual’s statements to him 
regarding his symptoms and whether he was taking his medication.  Id.   
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When the psychiatrist last saw the Individual, about two weeks prior to the hearing, he found the 
Individual to be “virtually asymptomatic.”  Tr. at 33, 40.  Regarding the Individual’s prognosis, 
the psychiatrist believes the Individual can be “well treated” using medications.  Tr. at 48.  As to 
the likelihood of future relapses, the psychiatrist stated, “with [the Individual’s] bipolar disorder 
and the fact that he has had several relapses, future relapses would be likely, certainly without 
proper medication.  I think if he is properly medicated, he could conceivably never have another 
relapse.  So it really depends on the treatment and the treatment compliance.”  Tr. at 47. 
 
G. The Site Psychologist 
 
The site psychologist has known the Individual since his first episode in November 2002.  Tr. at 
119.  The site psychologist sent the Individual home from work in August 2007.  He stated that 
at that time, the Individual’s co-workers and supervisor observed the Individual “walking with 
his right arm extended as if for balance.”  Tr. at 123.  When the site psychologist saw the 
Individual, the Individual appeared to have “an elevated mood, a little too jovial.”  Id.  The site 
psychologist stated that the Individual was “hypomanic” at that time.  He added, “I saw enough 
that I said we need to get him back to [his treating psychiatrist].”  Tr. at 124.  The site 
psychologist stated that the Individual returned to work in September 2007 and “seemed normal.  
He seemed okay.”  Tr. at 126.  The Individual was on a new medication at that time.  Id.  
 
The site psychologist was not involved with the Individual’s October 2007 hospitalization.  Tr. at 
127.  Rather, it was the Individual’s family that “facilitated that admission.”  Id.  He was 
informed of the hospitalization by either the Individual or his family.  Id.    
 
The site psychologist currently meets with the Individual monthly for follow-up appointments.  
He described the Individual as “psychiatrically stable and in acceptance of his illness” since his 
October 2007 hospitalization.  Tr. at 119.  In that regard, the site psychologist concurred with the 
treating psychiatrist that the Individual’s condition was in remission.  Tr. at 131.  According to 
the site psychologist, the Individual’s prognosis is good and supported by several positive 
factors, including the Individual’s acceptance of his condition, his very strong support system, 
his adherence to his medication, his openness to others about his condition, and his ability to 
adequately handle stress.   Tr. at 119-20.  The site psychologist further stated that the Individual 
has “one of the more stable living arrangements and lifestyles” that he has seen in some time.  
Tr. at 134.  For example, he has a set schedule, has a very solid relationship with his wife, has an 
amicable arrangement with his ex-wife for the care of their son, is financially stable, and does 
not consume alcohol or other substances.  Tr. at 134.   
 
Regarding the Individual’s risk of relapse, the site psychologist stated that the Individual is 
“much less likely” to have a bipolar episode while he is following his medication regimen.  Tr. at 
132.  He added that, as of the date of the hearing, the Individual had gone nine months while on 
his medication without an episode, despite being under a fair amount of stress.  Id.   The site 
psychologist stated that, in the past, the Individual’s biggest risk was attributable to 
noncompliance with his medication.  The site psychologist believes that risk has been eliminated 
as much as possible in a bipolar case due to the Individual’s acceptance of his condition and his 
understanding of the necessity of taking his medications as prescribed  Tr. at 128. 
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The site psychologist was satisfied with the Individual’s progress.  He stated, “[the Individual] is 
at what I would consider a manageable risk, minimal risk, and I’m happy about the systems that 
are in place to detect [any oncoming episodes] and intervene quickly.”  Tr. at 132-33.  Regarding 
the Individual’s judgment and reliability, the site psychologist stated, “the only deficit in that 
area existed in relation to accepting his illness and medicating it.  Outside of that, which I don’t 
see as a deficit or as a problem anymore, I have never seen any problems with his judgment and 
reliability.”  Tr. at 132. 
 
H. The DOE Psychologist 
 
The DOE psychologist concurred with the treating psychiatrist and the site psychologist that the 
Individual has bipolar disorder and that the condition is currently in remission.  Tr. at 137-38, 
144-45.  The DOE psychologist noted that the Individual, his treatment team, and his support 
system have “a greater appreciation and vigilance” regarding the nature of the Individual’s 
condition and “the relapse prevention practices [the Individual] needs to be living in order to 
improve his prognosis.”  Tr. at 132-33.  The DOE psychologist also believes the Individual is 
compliant with his medications.  Tr. at 138.  He added, “[the Individual] shows a very positive 
attitude about medication and how to address medication issues.”  Id.  He also believes the 
Individual will continue to be compliant with his medications in the future.  Tr. at 146. 
 
As to the Individual’s risk of relapse, the DOE psychologist stated that because bipolar disorder 
is by nature a relapsing condition, a possibility exists that the Individual will have a bipolar 
episode in the future.  Tr. at 139, 142.  However, the DOE psychologist stated, “I think he has 
got a good treatment plan and treatment resources and [a] social system in place that I’m 
comfortable and confident that he and his resources will manage [any future episode].”  Tr. at 
142.  He added that, even if the Individual were to have another episode in the future, this would 
not necessarily indicate a defect in his judgment or reliability.  The DOE psychologist believes 
the Individual’s judgment “has improved in relation to his illness because of his experience and 
the education and support system that he has in place.”  Tr. at 140. 
 
Regarding the Individual’s current judgment and reliability, the DOE psychologist stated, “I 
believe [the Individual] is doing much better and does not show a problem with judgment or 
reliability because of the bipolar disorder.”  Tr. at 137.  He concluded, “I believe, from what I 
have heard today that [the Individual’s] life is stable and essentially symptom-free because of the 
treatments in place.”  Tr. at 146. 
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 



 - 9 -

interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. The Security Concern – Criterion H  
 
Security concerns raised under Criterion H indicate that a person has “an illness or mental 
condition of a nature which, in the opinion of a board-certified psychiatrist, other licensed 
physician or a licensed clinical psychologist causes, or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h); see also Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 2005 by the 
Assistant to the President for National Security Affairs, The White House (the Adjudicative 
Guidelines), Guideline I, ¶ 27.  There is no question that a diagnosis of bipolar disorder raises 
security concerns under Criterion H.  The only remaining question is whether the security 
concerns have been mitigated.     
 
B. Whether the Security Concern Has Been Mitigated 
 
I find that the testimony presented during the hearing resolves the security concerns raised by the 
Individual’s diagnosis of bipolar disorder.  In prior bipolar cases, we have found that where an 
individual follows the prescribed treatment, including taking medications as directed, has a 
strong support system, maintains a regular schedule, and has not had an episode for a significant 
period of time, DOE’s security concern is sufficiently mitigated.  Personnel Security Hearing, 
Case No. TSO-0405, 29 DOE ¶ 82,976 (2006); Personnel Security Hearing, Case No. TSO-363, 
28 DOE ¶ 82,943 (2006); Personnel Security Hearing, Case No. TSO-0303, 28 DOE ¶ 82,900 
(2006).  In addition, we have previously found that even if there is a continuing risk that an 
individual will experience another episode, the individual’s ability to recognize the onset of such 
an episode and seek help may serve to mitigate any associated security concern.  Personnel 
Security Hearing, Case No. TSO-0405, 29 DOE ¶ 82,976 (2006).   
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In this case, three mental health professionals agree that the Individual has bipolar disorder, that 
his condition is currently in remission, and that it has been in remission since October 2007, nine 
months as of the date of the hearing.  I note, in particular, the testimony of the DOE psychologist 
that the Individual’s life was stable and that he was essentially symptom-free as the result of his 
treatment.  The three mental health professionals also agree that the Individual has developed a 
greater acceptance of his condition and an understanding of the need to take his medication as 
directed.  In that regard, each of the mental health professionals was convinced that the 
Individual would continue to take his medication as directed and would not adjust his medication 
on his own in the future.  Further, the three mental health professionals concur that there exists a 
possibility that the Individual may have a bipolar episode in the future, but they also believe the 
Individual has the appropriate resources and support system in place to address it.   
 
In addition to the testimony of the mental health professionals, I am convinced by the testimony 
of the Individual, his wife, and the other witnesses, that the Individual has fully accepted his 
diagnosis and is committed to taking his medications as directed, and undergoing any other 
necessary treatment, in order to control his condition.  In addition, the hearing testimony 
indicates that the Individual’s life is much more stable now than it was prior to October 2007.  In 
that regard, the Individual’s wife is very supportive of him and helps him to monitor his 
medications.  In addition, the Individual has been very open about his condition with friends and 
co-workers and has asked them to tell him if they observe any unusual behaviors in him.  Those 
closest to the Individual are aware of his bipolar disorder and know to alert his treating 
psychiatrist, his supervisor, or the site psychologist to any troubling symptoms or behaviors.  
Finally, the Individual and his wife maintain a routine schedule which includes active hobbies 
and spending time with family.  Each of these factors bodes well for the Individual’s long-term 
prognosis. 
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised a doubt 
under Criterion H regarding the Individual’s eligibility for a security clearance.  I also find that 
the Individual has provided sufficient evidence establishing that his mental health is now stable 
and, therefore, fully resolving that doubt.  Therefore, I conclude that restoring the Individual’s 
access authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I conclude that the 
Individual’s access authorization should be restored.   
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: October 3, 2008 
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* The original of this document contains information which is subject to withholding 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
 Hearing Officer's Decision 
 
Name of Case:           Personnel Security Hearing 
 
Date of Filing:                      June 3, 2008 
 
Case Number:                       TSO-0636 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as 
“the individual”) for access authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.” 1 For the reasons set forth below, I 
conclude that the individual’s security clearance should not be restored at this time.  
 
I.  BACKGROUND 
 
The individual is employed by a Department of Energy (DOE) contractor, and was 
granted a security clearance in connection with that employment. During a random drug 
test administered to the individual on January 31, 2008, he tested positive for marijuana 
metabolites. Because this information raised security concerns, the individual was 
summoned for an interview with a personnel security specialist on February 25, 2008.  
After concluding that this Personnel Security Interview (PSI) did not resolve these 
concerns, the local security office determined that derogatory information existed that 
cast into doubt the individual’s eligibility for a security clearance. The manager of the 
local security office informed the individual of this determination in a letter that set forth 
in detail the DOE’s security concerns and the reasons for those concerns. I will 
hereinafter refer to this letter as the Notification Letter. The Notification Letter also 
informed the individual that he was entitled to a hearing before a Hearing Officer in order 
to resolve the substantial doubt concerning his eligibility for access authorization.  
The individual requested a hearing on this matter. The local security office forwarded this 
request to the Office of Hearings and Appeals and I was appointed the Hearing Officer. 
The DOE introduced 28 exhibits into the record of this proceeding. The individual 
introduced four exhibits into the record and presented the testimony of three witnesses, in 
addition to testifying himself.  
                                                           
1An access authorization is an administrative determination that an individual is eligible 
for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such 
authorization will be referred to in this Decision as access authorization or a security 
clearance.  
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II. THE NOTIFICATION LETTER 
 
As indicated above, the Notification Letter included a statement of derogatory 
information that created a substantial doubt as to the individual’s eligibility to hold a 
clearance. This information pertains to paragraphs (k) and (l) of the criteria for eligibility 
for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.   
 
Criterion (k) pertains to information indicating that the individual has “sold, transferred, 
possessed, used, or experimented with a . . . substance listed in the Schedule of 
Controlled Substances established pursuant to section 202 of the Controlled Substances 
Act of 1970 (such as marijuana, cocaine, amphetamines, . . . etc.)” except as prescribed or 
administered by a physician or otherwise authorized by federal law. As support for this 
paragraph, the Letter cites the positive drug test and the individual’s alleged admissions 
during the PSI that he used marijuana between three and five times during December 
2007 and January 2008, and on a regular basis from 1975 to 1979. 
 
Pursuant to criterion (l), information is derogatory if it indicates that the individual “has 
engaged in any unusual conduct or is subject to any circumstances which tend to show 
that [he] is not honest, reliable, or trustworthy; or which furnishes reason to believe that 
[he] may be subject to pressure, coercion, exploitation or duress which may cause [her] to 
act contrary to the best interests of the national security. Such conduct or circumstances 
include, but are not limited to, criminal behavior . . . or violation of any commitment or 
promise upon which the DOE previously relied to favorably resolve an issue of access 
authorization eligibility. ” 10 C.F.R. § 710.8(l). Under this paragraph, the Letter states 
that on October 10, 1979, the individual signed a DOE Drug Certification stating that he 
would not use illegal drugs while holding a security clearance, and that on October 10, 
1997, and January 30, 2003, he signed DOE Security Acknowledgments stating that he 
understood that illegal drug usage while holding a security clearance could result in the 
loss of that clearance. Nevertheless, he admitted to having used marijuana between three 
and five times during December 2007 and January 2008. Furthermore, the Letter alleges 
that, although the individual knew that associating with illegal drug users was prohibited 
while holding a security clearance, he knowingly associated with such a person.  
 
III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 
710 dictate that in these proceedings, a Hearing Officer must undertake a careful review 
of all of the relevant facts and circumstances, and make a “common-sense judgment . . . 
after consideration of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore 
consider all information, favorable or unfavorable, that has a bearing on the question of 
whether granting the individual a  security clearance would compromise national security 
concerns. Specifically, the regulations compel me to consider the nature, extent, and 
seriousness of the individual’s conduct; the circumstances surrounding the conduct; the 
frequency and recency of the conduct; the age and maturity of the individual at the time 
of the conduct; the absence or presence of rehabilitation or reformation and other 
pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; 
and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
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A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of 
affording the individual an opportunity of supporting his eligibility for access 
authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of 
derogatory information raising security concerns, the burden is on the individual to 
produce evidence sufficient to convince the DOE that granting access authorization “will 
not endanger the common defense and security and will be clearly consistent with the 
national interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. 
VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the 
individual’s eligibility for access authorization in favor of the national security. 
10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
  
A. Derogatory Information and the Associated Security Concerns  
 
Except as noted, the following information is undisputed. The individual began working 
for a DOE contractor in August 1978 and was granted a clearance in December of that 
year. Subsequently, DOE security obtained information indicating marijuana usage by the 
individual. The individual was summoned for a PSI in October 1979, and during this 
interview, he admitted smoking marijuana on an average of four times per month 
beginning in 1975, when the individual was in high school.  
 
The individual has given conflicting accounts as to when this period of regular marijuana 
usage ended. In a PSI conducted on October 10, 1979, the individual stated that his last 
usage was on September 29, 1979. DOE Exhibit (Ex.) 22 at 1. During the February 25, 
2008, PSI, the individual indicated that he smoked marijuana regularly “from the summer 
of 1975 up until October 18, 1979.” DOE Ex. 27 at 34. However, at the hearing, the 
individual testified that he did not use marijuana after he received his security clearance 
in December 1978. Hearing Transcript (Tr.) at 130.  
 
After the individual admitted his drug usage during the October 10, 1979, PSI, he “was 
given a strong security lecture” concerning the DOE’s policy concerning illegal drug 
usage and the possible consequences of such usage, DOE Ex. 22, and he signed the DOE 
Drug Certification referred to in the Notification Letter. In October 1997 and January 
2003, the individual also signed Security Acknowledgments, which stated that any future 
illegal drug use would put his clearance in jeopardy.  
 
Beginning in 1991, the individual was administered a series of random drug screening 
tests by his employer. The individual tested negative for illegal drugs on 10 consecutive 
occasions, until January 31, 2008, when he tested positive for marijuana metabolites. 
During the February 25, 2008, PSI, the individual admitted that he had smoked marijuana 
on multiple occasions during the months leading up to the test, with the last usage 
occurring two days before the test. On each occasion, a woman that he played poker with 
gave him the marijuana, and he would smoke approximately half of a marijuana cigarette.  
These circumstances adequately justify the DOE’s invocation of criteria (k) and (l), and 
they raise significant security concerns. Use of an illegal drug can raise questions about 
an individual’s reliability and trustworthiness, both because such usage may impair 
judgement and because it raises questions about a person’s ability or willingness to 
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comply with laws, rules, and regulations. An unwillingness to comply with security 
guidelines or to adhere to commitments made to the DOE also raises questions about an 
individual’s reliability and trustworthiness, and casts doubt upon an individual’s ability to 
protect classified information. See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information, The White House (December 19, 2005), 
Guidelines E and H.  
 
B. Mitigating Information  
 
At the hearing, the individual attempted to address these security concerns by showing, 
through his testimony and the testimony of his psychologist, his son, and a co-worker, 
that he used marijuana in December 2007 and January 2008 in order to cope with 
extreme stress caused by situations involving his mother and his nephew. He also 
attempted to demonstrate that he is no longer using marijuana and that he has found more 
appropriate ways of coping with the issues involving his family members. 
 
The individual testified that he used marijuana on a total of “three or four” separate 
occasions during December 2007 and January 2008. Tr. at 124-125. On each occasion, 
the individual was playing poker at a local establishment. Between games, he and other 
players would leave the building, and the individual would smoke approximately one half 
of a marijuana cigarette that had been given to him by a fellow player. Tr. at 127-128. 
Although he knew that smoking marijuana was illegal, Tr. at 113, and that he was 
breaking a promise that he had made to the DOE to not use illegal drugs while holding a 
security clearance, Tr. at 136, he used the drug anyway in order to escape the stress that 
he was under at the time, and to alleviate the effects of depression.  
 
He testified about his relationships with his nephew and his mother, which, he said, were 
the sources  of that stress. He indicated that his nephew (the son of his twin brother) came 
to live with him after the nephew’s mother and father separated. Tr. at 138. At first, the 
individual said, there were no problems. However, after the nephew’s brother was 
diagnosed as being HIV-Positive and the nephew began having relationship problems 
with the mother of his child, the nephew’s mental and emotional condition began to 
deteriorate. Tr. at 139, 143. The deterioration manifested itself in several forms: the 
nephew’s stealing, his “tearing up” the house, and his threats of violence against the 
individual and his family. Tr. at 23, 140.  
 
The individual then recounted an incident that occurred during the 2007 Christmas 
holidays. He said that he was going to play cards at his house, but his poker chips were 
not where he had placed them two weeks earlier, and could not be located. Suspecting 
that his nephew had moved them, he told  the nephew to retrieve them. The nephew 
replied that the chips were in the garage. The individual searched the garage 
unsuccessfully. Later that evening, while the nephew was away, the individual searched 
the nephew’s room for the chips. During this search, the individual found a substantial 
quantity of what appeared to be ground-up rat poison in the nephew’s room. At that time, 
the individual recalled that approximately a week or two previously, he had become ill on 
several occasions. He began to suspect that his nephew had poisoned him. The individual 
threw the suspected poison away. When the nephew returned, he again asked where the 
chips were, and the nephew replied that he had been playing with them in the garage, but 
that they had fallen into the individual’s wood-burning stove and been destroyed. At 
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approximately 3:30 the following morning, the nephew went into the kitchen, picked up a 
19-inch television off of the individual’s kitchen table, and smashed it on the floor. He 
then punched a hole in the individual’s bedroom door in an apparent fit of anger over the 
individual’s earlier search of his room. About a week later, the individual came home to 
find all of the allegedly-destroyed chips on the kitchen table. Tr. at 140-142.  
 
The individual further testified that the nephew threatened to kill his grandson’s cats, 
stole the individual’s truck “a couple of times,” and “demolished the whole side of” the 
vehicle. Tr. at 142-143. After incidents of this nature had been occurring “for a long 
period of time,” the individual had the nephew removed from his house. Tr. at 142. 
Although he said that this action “tore a part of [his] heart out,” he had to do it because 
the nephew “was mentally destroying [him].” Id.  
 
The individual then testified about his mother. He explained that she appears to be in the 
beginning stages of Alzheimer’s Disease, and has become increasingly agitated about 
what she sees as her impending demise. She can no longer handle her own business 
affairs, and the individual is the sole member of his family who has assumed any 
responsibility for her care. Tr. at 143-146. 
 
The individual’s son and his co-worker essentially corroborated the individual’s 
testimony. The individual’s son added he and his father have had to call the police on 
numerous occasions in response to the nephew’s behavior, that the nephew threatened to 
kill the six police officers who removed him from the individual’s home several months 
before the hearing, and that the individual’s mother has been moved “four or five times” 
in the past year from one retirement home to another. Tr. at 13, 17, 18, 23, 26. The 
individual’s co-worker testified that she was a geriatric-care professional and that she 
believed that the individual’s mother was suffering from “geriatric depression.” Tr. at 48. 
 
The individual’s psychologist also testified. He stated that the individual was referred to 
him through the Employee Assistance Program shortly after he tested positive on January 
31, 2008. Tr. at 67. After reviewing the individual’s records, interviewing him and 
administering diagnostic tests, the psychologist diagnosed the individual as suffering 
from cannabis abuse and clinical depression. Tr. at 70. In response to these diagnoses, the 
psychologist developed a treatment program for the individual, which included referral to 
a psychiatrist for evaluation and possible medication and mental health counseling to 
assist the individual in alleviating stress and developing appropriate coping skills. Id. 
 
The psychiatrist to whom the individual was referred, the psychologist continued, 
prescribed Wellbutrin for the individual’s depression and Ambien to help the individual 
sleep. Tr. at 72, 151-152. The mental health counseling included advising the individual 
to consider having his nephew removed from the individual’s house, information on more 
appropriate ways of dealing with stress, such as through nutrition and exercise, and an 
exploration of the dynamics and the behavioral, emotional and physiological 
consequences of marijuana usage. Tr. at 73, 86, 88.  
 
The psychologist described the individual as being “very compliant” with the treatment 
program, and described his prognosis as “positive.” Tr. at 71. He explained that when he 
began seeing the individual, the individual was “severely depressed,” but that, just before 
the hearing, the individual scored a “1” on the Beck Depression Inventory, which falls 
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within the “normal” range. Id. The psychologist also opined that the individual’s cannabis 
abuse was in full remission, and that he was therefore completely rehabilitated from that 
disorder. Although the individual’s period of abstinence of almost six months fell short of 
the standard for full remission set forth in the Diagnostic and Statistical Manual of 
Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR), the psychologist based 
his departure from the DSM-IV-TR on his clinical experience, and the individual’s 
negative drug tests since January, 31, 2008. Tr. at 83-84. He concluded that the individual 
used marijuana in December 2007 and January 2008 in response to the stresses that he 
was under at that time, and he described the individual’s chances of using marijuana in 
the future as “very minimal.” Tr. at 87-88.     
 
C. Analysis 
 
After reviewing this testimony and the other evidence in this proceeding, I am convinced 
that the individual was involved in very stressful situations with his nephew and his 
mother during a period of time that included December 2007 and January 2008, when he 
repeatedly used marijuana. The individual’s testimony in this regard was corroborated by 
that of his son and his coworker. I also found credible the individual’s assertion that this 
stress contributed to his decision to use marijuana during these months, and I attach 
significant weight to the psychologist’s conclusion that the individual is in full remission 
from cannabis abuse and is exhibiting adequate evidence of rehabilitation.  
 
Consequently, as explained in greater detail below, I find that the individual has 
adequately addressed the DOE’s security concerns under criterion (k). However, because 
I continue to harbor serious doubts about the individual’s honesty, reliability and 
willingness to abide by security requirements, I must conclude that valid security 
concerns remain under criterion (l).  
 
1. Criterion (k) 
 
Several factors lead me to conclude that the individual has sufficiently mitigated the 
DOE’s criterion (k) concerns. First, although the individual did use marijuana on a 
regular basis during the mid-to-late seventies, his usage in recent years has been far more 
sporadic. The individual claims to have abstained from all marijuana usage from 
December 1978 until December 2007, Tr. at 131, and that testimony is corroborated as to 
the period from 1991 until December 2007 by the individual’s 10 consecutive negative 
drug screens. Individual’s Exhibit 4. He did use marijuana “three or four times” during 
the December-January time frame, but these usages were, at least in part, a response to 
the considerable stress that he was experiencing at the time. Since then, negative test 
results and information submitted by the psychologist indicate that the individual has 
refrained from further illegal drug usage. Id.  
 
Second, the record indicates that the individual has received a significant amount of drug-
related counseling from the psychologist during the months since his positive test. That 
counseling has included information concerning the causes of the individual’s cannabis 
abuse, and the effects that abuse has had on him. Tr. at 86.  
 
Finally, I have considered the psychologist’s positive prognosis and his belief that the 
individual is sufficiently rehabilitated from his drug usage disorder. In making their 
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decisions, Hearing Officers accord deference to the expert opinions of psychiatrists and 
other mental health professionals regarding rehabilitation and reformation. See, e.g., 
Personnel Security Hearing, Case No. VSO-0146, 26  DOE  ¶  82,788  (1997)  (affirmed  
by OSA, 1997);  Personnel  Security  Hearing,  Case  No.  
VSO-0027, 25 DOE ¶ 82,764 (1995); Personnel Security Hearing, Case No. VSO-0015, 
25 DOE ¶ 82,760 (1995). Based on the information before me, I find that the 
psychologist could reasonably conclude that the individual is currently exhibiting 
adequate evidence of rehabilitation. The individual has adequately addressed the DOE’s 
security concerns under criterion (k).  
 
2. Criterion (l) 
 
I reach a different conclusion, however, with regard to criterion (l) because I have serious 
concerns about the individual’s honesty, reliability and willingness to abide by security 
requirements. My concerns about the individual’s honesty and reliability are based on 
statements that the individual made during the hearing that are contradicted by the record 
in this matter, and on the individual’s violation of his Drug Certification, which was a 
commitment that was relied upon by the DOE in resolving an issue regarding access 
authorization eligibility in the individual’s favor.  
 
At the hearing, the individual testified that his period of regular marijuana usage ended in 
the latter part of 1978, and that he did not use marijuana after he received his clearance in 
December 1978 until his “three or four” usages from December 2007 through January 
2008. Tr. at 131, 137. However, during the October 10, 1979, PSI, the individual 
admitted that, from the summer of 1975 up to the time of the interview, he smoked 
marijuana on an average of four times a month, with his last usage occurring on 
September 29, 1979. DOE Exhibit 22. During the February 25, 2008, PSI, the individual 
indicated that he smoked marijuana approximately four times a month until October 18, 
1979. February 25, 2008, PSI at 34. I am aware that the differences between the 
individual’s testimony at the hearing and statements that he made during an interview 29 
years earlier can potentially be attributed to a faulty memory. However, I am less willing 
to reach such a conclusion with regard to inconsistencies between the individual’s 
testimony and his statements during the February 2008 PSI, which took place only five 
months prior to the hearing. Moreover, I find it difficult to believe that, even after 29 
years, the individual could forget that, for a period of approximately nine months, he used 
marijuana regularly while holding a security clearance, a practice that put his clearance, 
and quite possibly his job, in jeopardy. While I cannot totally discount a faulty memory 
as a possible explanation for these discrepancies, I believe it to be more likely that the 
individual knowingly and intentionally made false statements at the hearing.  
 
I harbor similar doubts concerning the individual’s reliability. Although the individual 
signed the DOE Drug Certification on October 10, 1979, approximately 28 years prior to 
his usages of marijuana in December 2007 and January 2008, he realized at the time of 
those usages that he was violating a commitment that he had made to the DOE to not use 
illegal drugs while holding a security clearance. Tr. at 136. The individual was involved 
in very stressful situations with his nephew and his mother during that period, and I 
believe that those stresses were a factor in his decisions to use marijuana. However, the 
individual had alternatives in coping with these issues, alternatives that did not involve 
violations of the law or of DOE security commitments or requirements. One such 
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alternative was to seek mental health counseling from the same Employee Assistance 
Program to which he was referred after his positive drug test. At the hearing, the 
individual attempted to explain his failure to seek such counseling by alleging that there 
is a widely-held belief among workers at the individual’s facility that if a clearance 
holder seeks professional help for depression or another mental disorder, “they’ll pull 
your clearance.” Tr. at 112. He was therefore “afraid to go ask the doctor for help.” Tr. at 
111.  
 
I find this explanation to be unsatisfactory for two reasons. First, the individual did not 
present any evidence in support of the existence of any such belief among his co-workers. 
Second, there is a striking inconsistency between the individual’s refusal to seek 
professional help, allegedly for fear that it would jeopardize his clearance, and his 
willingness to use marijuana during the period in question, even though he knew that he 
was subject to random drug testing, and that a positive test could lead to revocation of 
that clearance. The individual exercised extremely poor judgement in using marijuana, 
and his knowing and willful violation of the Drug Certification raises serious doubts as to 
his reliability and trustworthiness.  
 
The record in this case indicates that the individual was a regular user of marijuana when 
he received his clearance in December 1978. Despite having been informed at that time 
that illegal drug usage was inconsistent with holding a DOE clearance, Tr. at 129-130, 
the individual continued to smoke marijuana regularly for at least nine more months. 
Upon discovering this usage, the DOE had the individual sign the Drug Certification, and 
relied upon that document in allowing the individual to keep his clearance. DOE Exhibit 
22. If this earlier usage constituted the extent of the individual’s illegal activity, I would 
probably conclude that the DOE’s criterion (l) concerns had been mitigated by the 
passage of time. However, in December 2007 and January 2008, the individual again 
used marijuana on multiple occasions. This behavior demonstrates a disturbing, and 
continuing, willingness to violate the law and DOE security commitments and 
requirements. For these reasons, I conclude that the DOE’s security concerns under 
criterion (l) remain unresolved.  
 
V. CONCLUSION 
 
Based on the factors discussed above, I conclude that the individual has successfully 
addressed the DOE’s security concerns under criterion (k), but that the criterion (l) 
concerns remain unresolved. The individual has therefore failed to demonstrate that 
restoring his clearance would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, the individual’s security clearance 
should not be restored at this time. The individual may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
Robert B. Palmer 
Hearing Officer 
Office of Hearings and Appeals 
 
 
Date: September 4, 2008 
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This Decision concerns the eligibility of XXXXXXXXXXXX (the individual) to hold an access 
authorization under the Department of Energy’s (DOE) regulations set forth at 10 C.F.R. Part 
710, Subpart A, entitled “General Criteria and Procedures for Determining Eligibility for Access 
to Classified Matter or Special Nuclear Material.”1

 In this Decision, I will consider whether, on 
the basis of the testimony and other evidence in the record of this proceeding, the individual’s 
access authorization should be restored. As discussed below, after carefully considering the 
record before me in light of the relevant regulations, I have determined that the DOE should 
restore the individual’s access authorization. 
 
I. Background 
The individual is a prospective employee of a DOE contractor facility.  In the course of a routine 
background investigation conducted in May 2007, a number of sources reported that the 
individual had consumed alcohol to the point of intoxication during his college career.  Exhibit 
E. The local DOE security office (LSO) then conducted a Personnel Security Interview (PSI) in 
June 2007 to inquire more deeply into the individual’s drinking habits. Exhibit F. Because the 
PSI did not resolve the LSO’s concerns about the individual’s alcohol consumption,   the LSO 
requested that the individual be interviewed by a DOE consultant psychiatrist (DOE 
psychiatrist).  The DOE psychiatrist interviewed the individual on August 10, 2007. See Exhibit 
5. The LSO ultimately determined that the derogatory information concerning the individual 
created a substantial doubt about his eligibility for an access authorization, and that the doubt 
could not be resolved in a manner favorable to him.  Accordingly, the LSO proceeded to obtain 
authority to initiate an administrative review proceeding. 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the DOE characterized this information as indicating that the 
individual has been, or is, a user of alcohol habitually to excess.  Exhibit L (citing 10 C.F.R. § 
710.8(j) (Criterion J)).2 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on August 5, 2008. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his father, his college dean of students, the alumnus advisor to his fraternity, a 
psychologist who evaluated the individual, and the DOE psychiatrist.  The DOE Counsel 
submitted six exhibits prior to the hearing, and the individual presented 29 exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3 After due deliberation, I have determined that the 

                                                 
2 Criterion J relates, in relevant part, to information that a person “[b]een, or is, a user of alcohol habitually 

to excess, or has been diagnosed by a psychiatrist . . . as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).   
 

3 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, including knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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individual’s access authorization should be restored.  The specific findings that I make in support 
of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
As the basis for security concerns under Criterion J, the Notification Letter cites the individual’s 
own estimation of his alcohol consumption during his college years, which he provided during 
his PSI. The Notification Letter cites, as further support, the DOE psychiatrist’s evaluation of the 
individual as engaging in “excessive alcohol use.”4 
  
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under Criterion 
J. The excessive consumption of alcohol is a security concern because that behavior can lead to 
the exercise of questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness. See Guideline G of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Adjudicative Guidelines).   
 
 
 
 
IV.   Findings of Fact  
 
Most of the relevant facts in this case are not in dispute.  The individual attended college from 
2003 to 2007, and began drinking alcohol as a freshman.  He consumed alcohol, mainly beer, in 
social contexts at his fraternity.  At his June 21, 2007, PSI, he told the interviewer that, at age 18, 
he would drink one to three beers once or twice a month, and while he did not feel intoxicated, 
he would “never drive.” Exhibit 1 at 3. During the remainder of college, he told the interviewer, 
he would drink roughly six beers two to four times a month, becoming intoxicated 50 to 75 
percent of the time.  Id. at 4-5. He further stated that he had consumed 10 to 12 beers three times 
in his college career. Id. at 7. He also told the interviewer that his last intoxication had been in 
May 2007, “because . . . I was in a situation [college] where I was allowed the opportunity to do 
that.  However, now my responsibilities have increased to a point where I am . . . no longer able 
to become intoxicated.” Id. at 11. The individual explained the circumstances under which he 
will drive after consuming alcohol:  he will drink no more than one beer and he then waits at 
least one hour before getting behind the wheel.  Id. at 10. He stated that he has done this “maybe 
four or five times.”  Id.  He has never been arrested for any alcohol-related misconduct, nor has 
he been subject to any discipline at work or at school for any alcohol-related behavior. His 
alcohol consumption has not caused him any family, physical, or mental health problems. Id. at 
9; see also Exhibit 5 at 2 (Psychiatrist’s Report).   

                                                 
4 In his final revision of his report, dated November 8, 2007, the DOE psychiatrist diagnosed the individual 

as suffering from “Alcohol Abuse, episodic, without dependency.”  Exhibit 5.   
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What is in dispute is the quantity of alcohol the individual consumed during his college years.  
The evidence in the record does not paint a clear picture of his consumption or the effects of his 
consumption.  He maintains that, at the PSI, the amounts he reported overstated his true 
consumption, because he erred on the side of caution.  He also contended at the hearing that 
some of the sources interviewed in the background investigation made broad statements about 
his alcohol consumption that led to misunderstanding about his actual consumption levels during 
college.  After considering all the evidence, as discussed below, I find that the individual 
engaged in intermittent social drinking, at times to intoxication, during relatively short periods in 
each of his four years in college.  During those same years, when he was not in the college 
environment, he consumed minimal amounts of alcohol in a socially responsible manner, and has 
continued to do since he has left that environment. 
 
V.        Hearing Testimony 
 
  A.    The DOE Psychiatrist 
 
At the hearing, the DOE psychiatrist testified as follows regarding his evaluation of the 
individual.  During his interview with the individual, the individual provided information that 
was consistent with what he had provided at the PSI.  Id.  In addition to the individual’s own 
recitation of his history of alcohol consumption, the DOE psychiatrist also relied on statements 
made by sources interviewed in the course of the individual’s background investigation.  Tr. at 
81.  These sources were friends of the individual, who had known him in high school or in 
college, and several stated that the individual had consumed alcohol and become intoxicated.  
Although the DOE psychiatrist relied on the individual’s representations about the frequency of 
his episodes of intoxication, he stated that he never asked the individual what he meant by that 
term.  Id. at 77.   Nor did he have any understanding of what the sources questioned in the 
background investigation intended by that term, because he did not speak directly with any of 
them.  Nevertheless, the DOE psychiatrist relied on that information, and formed the opinion that 
the individual “usually drank to intoxication” and “was developing some tolerance” to alcohol. 
Id. at 28.  The individual also told him that he “might have overestimated how much he drank” 
during the PSI.  Id.  The psychiatrist stated that alcohol consumers “generally, clinically” 
underestimate their consumption rather than overestimate it, but he had no way of knowing 
whether this was true of the individual.  Id. at 24.  He nevertheless felt that the consumption 
figures the individual provided were of some value, as they came directly from him, and 
presented “what we in the psychiatric profession would regard as . . . considerable alcohol 
imbibing, the point of it beginning to become abusive.”   Id. at 25.   
 
The DOE psychiatrist noted a “drinking proclivity” in the individual’s family, having concluded 
from questioning the individual that his father had had a short period of excessive alcohol use 
and his brother had a history of “episodic alcohol use in the past.”  Id. at 26.  According to the 
psychiatrist, research shows that such proclivity is frequently found in families of those suffering 
from alcohol abuse.  Id. at 27.   With respect to the individual’s family history of alcohol use, the 
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DOE psychiatrist testified that his knowledge in this area was elicited solely from the individual 
himself.  Id. at 26.  On cross-examination, the DOE psychiatrist admitted that the individual told 
him only that his brother drinks alcohol at college and that his father drank alcohol in the past.  
Id. at 86, 88.  The DOE psychiatrist further stated that the individual implied by that statement 
that his father had formerly drunk “a lot,” and that “it’s very typical for those who drink to cover 
up themselves and for them to cover up their families.”  Id. at 88.   
 
As a result of his evaluation, the DOE psychiatrist produced a report in which he diagnosed the 
individual with alcohol abuse, “episodic, without dependency,” and further determined that he 
“meets the 710.8(j) criteria of the Federal Registry [sic] for excessive alcohol use.”  Exhibit 5 at 
4.  The DOE psychiatrist testified that he had referred to the Diagnostic and Statistical Manual of 
the American Psychiatric Association, Fourth Edition (DSM), in reaching his diagnosis of the 
individual.  Tr. at 21, 29.5  He further testified that he determined the individual met two of the 
criteria listed in the DSM definition of substance abuse.  As evidence of the first, which the DOE 
psychiatrist identified as criterion A(2), he stated that the individual “would sometimes drive a 
car” after drinking.  Id. at 29, 95.6  When asked what evidence he had that the individual drove 
while intoxicated more than once within a 12-month period, the DOE psychiatrist replied, “[T]he 
evidence is that, he . . . was intoxicated so frequently.  And he didn’t always have a ride to where 
he needed to go after that.  So, he would drive.  That’s the evidence.  It’s fairly easy to . . . say 
that at this point.  And I think it’s very accurate.”  Id. at 97.  Finally, on cross-examination, the 
DOE psychiatrist stated that he recalled the individual explaining his self-imposed rule for 
driving after drinking:  no more than one beer, and no sooner than one hour after consuming that 
beer.  Id. at 103.  He testified, however, that the individual was unable to tell him exactly how 
many beers he had drunk on the few occasions that he had driven after drinking.  Id.  Finally, he 
expressed his opinion that no one should operate a motor vehicle after drinking alcohol, 
regardless of the amount consumed:  “I think the rule is that if . . . you’re actually drinking, you 
shouldn’t be driving.”  Id. at 103, 104. 
 
The DOE psychiatrist described the second substance abuse criterion that he applied to the 
individual as “failure or impairment to fulfill major obligation at work,” which corresponds to 
the DSM’s criterion A(1) for substance abuse.  Id. at 29, 96.7  He offered as evidence meeting 
this criterion the fact that the individual’s behavior with respect to alcohol came to the attention 

                                                 
5 I note that his report mentions neither the DSM nor either of the criteria on which the DOE psychiatrist testified he 
based his diagnosis.   For a diagnosis of substance abuse, the DSM states that a person should demonstrate a 
“maladaptive behavior . . . as manifested by one (or more) of” four specified criteria.  DSM at 182. 
  
6 Criterion A(2) reads as follows:  “[R]ecurrent substance use [within a 12-month period] in situations in which it is 
physically hazardous (e.g., driving an automobile or operating a machine when impaired by substance use).”   DSM 
at 183.   
 
7 Criterion A(1) reads as follows:  “[R]ecurrent substance use [within a 12-month period] resulting in a failure to 
fulfill major role obligations at work, school, or home (e.g., repeated absences or poor work performance related to 
substance use; substance-related absences, suspensions, or expulsions from school; neglect of children or 
household).”  DSM at 183.   
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of the DOE in the course of his application for his current position.  Id.  When questioned about 
evidence of repeated problems in the work environment, the DOE psychiatrist responded that the 
criterion should be applied flexibly, and focused on the amount of attention the DOE has placed 
on the individual’s drinking habits, adding, “I’d say this is the tip of the iceberg, you know for 
[the individual].  And it should not be minimized.”  Id. at 98.  On cross-examination, the DOE 
psychiatrist conceded that he knew of no difficulties the individual had encountered in fulfilling 
his employment or school duties relating to his alcohol use, including tardiness, discharge, and 
matters of discipline.  Id. at 93.   
 
In his report, the DOE psychiatrist also stated his opinion that the individual has engaged in 
“excessive alcohol use,” and “has not had extensive sobriety, . . . which makes me doubt his 
ability to stop and become sober is reliable.”  Exhibit 5 at 3.  At the hearing, the DOE 
psychiatrist explained his concern.  Defining “sobriety” liberally as “avoiding intoxication,” the 
DOE psychiatrist stated that the individual has “gone through periods of time when he has 
become intoxicated, on a regular basis, and even though he might have stopped at some point, 
and then resumed, this would disqualify him from a statement of he’s been sober that period of 
time.”  Tr. at 74-75.  When asked to define “excessive” in the context of alcohol use, the DOE 
psychiatrist stated that intoxication, which he defined as impairment of neurological and 
cognitive functions, met the definition, as could alcohol consumption to a lesser degree that is 
not “considered normal.”  Id. at 75-76, 99. 
 
 
 
 
 B. The Psychologist 
 
The psychologist who evaluated the individual has considerable experience in conducting 
evaluations of this type, as he regularly reviews the suitability of candidates for parole officer, 
correctional officer and nuclear worker positions.  Id. at 107.  After interviewing the individual 
and administering two psychological tests that assess risky behavior, he concluded that the 
individual has not suffered from alcohol abuse nor has he used alcohol habitually to excess.  Id. 
at 111, 115-16.  He testified at the hearing that, in his opinion, the facts regarding the 
individual’s alcohol consumption do not support a diagnosis of alcohol abuse.   
 
The psychologist testified that he found the individual to be very credible in his responses, and 
discussed two areas of details.  First, he stated that he believed the individual had in fact 
overstated his alcohol use during his PSI, in an effort to be honest.  Id. at 118.  “In his case, he 
was cautious about being believed that he made an honest estimate, but erred in the direction of 
too much rather than too little.”  Id. at 138.  Second, the psychologist found credible the 
individual’s explanation that during the soccer seasons and training periods preceding them, he 
drank very little alcohol because of the effect it has on physical performance, while during the 
off-season he drank more, occasionally to excess.  Id. at 120.   
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According to the psychologist, the DSM definition of substance abuse requires that the use of the 
substance—in this case, alcohol—be a maladaptive behavior, and there is no evidence that it is 
maladaptive in the individual’s case.  Id. at 122.  He stated, “[I]f he had a dysfunctional alcohol 
style, which is what --- alcoholic use in a maladaptive way is all about, we would have to find 
some way in which it negatively affected him.  And I find it highly unlikely that he could be 
misusing alcohol on a habitual basis and accomplish this [level of success].”  Id. at 119-20.  He 
testified that Criterion A(1), recurrent use resulting in failure to fulfill obligations, did not apply 
to the individual because in both sports and academics, his performance was exemplary.  Id. at 
123.  Considering Criterion A(2), recurrent use in hazardous situations, or driving while 
intoxicated, the psychologist determined, relying on the individual’s statements as well as those 
of his sources, that he drank more than minimal amounts of alcohol only when he was in a safe 
situation and not going to drive.  Id. at 123.  Moreover, the psychologist testified that he found 
no evidence that the individual ever drank enough alcohol within a short enough time period to 
raise his blood alcohol level above the legal limit for driving; consequently, he believed the 
individual did not engage in physically hazardous behavior while impaired, nor exercise poor 
judgment in this regard.  Id. at 146-47.   
 
The psychologist also testified concerning the DOE psychiatrist’s determination that the 
individual engaged in “excessive alcohol use.”  On cross-examination, the DOE Counsel asked 
the psychologist to consider Paragraph 22(c) of Guideline G of the Administrative Guidelines, 
which states, as one condition of alcohol consumption that could raise a security concern,  
“habitual or binge consumption of alcohol to the point of impaired judgment, regardless of 
whether the individual is diagnosed as an alcohol abuser or alcohol dependent.”   When asked 
whether that condition tracked the DSM diagnoses, the psychologist responded that it appeared 
to broaden the scope of the DOE’s alcohol-related concerns, so that “maladaptive alcohol 
behavior [is] to be included, even if it doesn’t quite fit DSM.”  Id. at 142.   He went on to say, 
however, that the individual’s alcohol consumption has never constituted binge drinking, and 
that he has seen no evidence that the individual was ever, even once, “highly maladaptively 
intoxicated.”  Id. at 143.   
 
 C. The Individual 
 
In his hearing testimony, the individual explained in detail his patterns of alcohol consumption at 
college.  He played soccer for all four years of college.  Training practices began in August and 
the fall season continued through mid-November.  Id. at 195, 235.  The spring training period 
and season ran from mid-February through the end of April.  Id. at 236.  In the individual’s 
freshman year, his soccer coach informed the team members that they were not to drink alcohol 
for 48 hours before a game; the prohibition was extended to 72 hours the next year.  The 
individual complied with this rule.  Id. at 199.  Although he did drink alcohol during the soccer 
season, the individual testified, he drank much less than during the rest of the school year.  Id. at 
199.  He estimated that in his first fall season on the team, he drank one to three beers, two or 
three times, in the course of a two-month period.  Id. at 230.  He also drank only minimally, if at 
all, during the weeks leading up to and including final examinations, and on weekends preceding 
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exams scheduled during the semester.  Id. at 230, 236-38.  Consequently, those portions of the 
academic year when he would feel free to consume larger amounts were limited:  a month or so 
after the fall soccer season but before exams, and eight to ten weeks at the beginning of the 
second semester, before spring training began.  Id. at 237.  He contended that the statements 
made by his friends, and relied upon by the DOE psychiatrist, regarding his alcohol 
consumption, relate only to those portions of the year when they actually observed him drinking 
more than minimally.  Id. at 233.  He further stated that the estimates of beer consumption he 
provided during his PSI also focused on those short periods of the academic year when he drank 
more freely, rather than his consumption during soccer season or finals.  Id. at 227, 229-30.   
None of the friends’ statements pertained to his alcohol consumption at home during the 
summers between academic years, because the friends had no interaction with him outside of the 
school environment.  Id. at 233.  He testified that he drank alcohol only “[o]n a minimal basis,” 
when he was living at home and working at summer jobs, certainly not at the level he stated 
during his PSI.  Id. at 210, 230.   
 
The individual also testified about his alcohol consumption since graduating from college.  The 
last time he consumed a significant quantity of alcohol appears to be at his graduation party in 
May 2007.  Since that time, he states, he has a beer only occasionally.  Id. at 217.    He has not 
been intoxicated in the past year, and in fact has not consumed more than one or two beers on a 
single occasion during that period.  Id. at 220-21.   
 
The individual also testified concerning the DOE psychiatrist’s rendering of his family’s history 
of involvement with alcohol.  He recalled that he responded to the DOE psychiatrist’s questions 
on this topic by stating that his brother in college drinks alcohol, and that his father drank alcohol 
when he was in college.  He did not tell the DOE psychiatrist that either drinks or drank 
excessively, despite the wording of the DOE psychiatrist’s report.  Id. at 216-17. 
 

D. The Other Witnesses 
 
Three additional witnesses testified at the hearing. Their testimony, taken as a whole, served to 
corroborate evidence already in the record.  For example, the dean of students of the individual’s 
college, after reviewing the individual’s college record, verified that the individual was an 
excellent student in a rigorous course of study and not been subject to any discipline in his years 
at the college.  Tr. at 154-55, 158.  He also stated that the individual’s fraternity was not among 
those fraternities with a reputation for alcohol improprieties.  Id. at 161.  The alumnus chapter 
advisor of the individual’s fraternity testified that one of his roles was to train the fraternity 
members in alcohol awareness, and reiterated the fraternity chapter’s reputation for restraint.  Id. 
at 173.  He also stated that he knew the individual personally, and was surprised that his alcohol 
consumption had come under scrutiny.  Id. at 182.  The individual’s father testified that his son’s 
college had never notified him that the individual’s alcohol consumption had created any 
difficulties or problems for the college.  Id. at 270.   
 
VI. Hearing Officer Evaluation of Evidence 
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As an initial matter, I address the individual’s family history of alcohol-related problems.  In his 
report, the DOE psychiatrist expressed his concern that the individual’s family history was 
positive for alcohol problems.  He wrote that the individual’s brother, currently in college, drinks 
alcohol excessively, and that his father drank excessively in the past.  There is no support in the 
record for those statements, and the DOE psychiatrist has not convinced me that there is any 
independent factual basis for his conclusion in this regard.   
 
With respect to the individual’s consumption of alcohol in college, the evidence in the record 
demonstrates that it was considerably less than the representations available to the DOE 
psychiatrist.  In formulating his diagnosis of alcohol abuse and his opinion of excessive alcohol 
use, the DOE psychiatrist relied on reports of the individual’s alcohol consumption provided by 
the individual during his PSI and his psychiatric evaluation, and by college associates during his 
background investigation.  For a number of reasons, I find those amounts to be inaccurate.  The 
individual’s estimates were overstated in both volume and frequency—volume, because the 
individual erred on the high side in an effort to be honest, and frequency, because he mistakenly 
gave the impression that the drinking habits he reported were constant throughout the year.  For 
significant portions of each academic year, however, during the several months of the soccer 
season and for a number of weeks before final exams each semester, the individual drank little if 
any alcohol.  During summers at home, as well, the individual drank little if any alcohol.  As for 
his college friends’ observations of his alcohol consumption, they reported a broad range of 
estimated consumption and are unreliable to the extent that they do not specify whether the level 
of involvement with alcohol continued unabated throughout the academic year or occurred only 
during those relatively short periods of the year that the individual was not in training or studying 
for examinations and therefore had the opportunity to interact with those friends.  Consequently, 
though the evidence shows that the individual was intoxicated on several occasions during his 
college years, I find that those events occurred sporadically, separated by long periods of 
minimal and responsible drinking.   
 
As stated above, the DOE psychiatrist based his diagnosis of alcohol abuse on the individual 
meeting two DSM criteria.  First, he asserted that the individual had driven numerous times after 
consuming alcohol.  The relevant DSM criterion is Criterion A(2), which specifically includes 
“driving an automobile . . . while impaired by substance use.”  The DOE psychiatrist lacked any 
factual basis for finding that the individual’s behavior met this criterion, regardless of any 
dispute as to the extent of the individual’s alcohol consumption.  When questioned about 
drinking and driving during his PSI, the individual responded that he does so only if he has 
consumed no more than one beer and only after waiting at least an hour.  Ex. 1 at 10 (PSI).  He 
admitted to having driven a motor vehicle under this self-imposed rules four or five times.  Ex. 1 
at 10.  The DOE psychiatrist makes no mention of drinking and driving in his report, but merely 
states that the individual has “no DUIs during his lifetime.”  Ex. 5 at 2.  At the hearing, however, 
the DOE psychiatrist expressed his opinion that no one should ever drive a car after consuming 
any alcohol at all.  Tr. at 103-04; see discussion of DOE psychiatrist’s testimony, above.  It was 
reasonable for the DOE psychiatrist to conclude from the facts in this case that the individual 
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has, on occasion, driven after consuming a single beer.  But that assumption does not form a 
factual basis for concluding that the individual meets Criterion A(2).  The DOE psychiatrist has 
not presented any reasons that his personal opinion regarding drinking and driving should be 
applied specifically in the individual’s case, nor has he convinced me that his position on this 
matter should supplant the DSM criterion.  As the psychologist testified, there is simply no 
evidence that the individual has ever driven a motor vehicle while impaired by alcohol.  Tr. at 
146-47.  I am more convinced by the testimony of the psychologist, who emphasized that the 
individual exhibits no maladaptive behavior with respect to alcohol, and has experienced no 
negative effects from his pattern of alcohol use.  Consequently, I reject that portion of the DOE 
psychiatrist’s diagnosis of alcohol abuse that relies on the individual’s driving while impaired by 
alcohol. 
 
Second, he asserted that the individual had failed to fulfill a major obligation at work.  The 
relevant DSM criterion in this regard is Criterion A(1).  Again, the facts in evidence simply do 
not support this conclusion, regardless of any dispute as to the extent of the individual’s alcohol 
consumption.  The individual was an excellent student as well as a varsity soccer player for his 
college, and both during the summers between academic years and since his graduation, he has 
been gainfully employed.  He has been subject to no discipline, either at school or on the job, nor 
demonstrated any tardiness, absenteeism, or poor performance.  See Tr. at 154-58 (testimony of 
dean of students), 192 (testimony of individual regarding employment); Exhibits S, T (letters of 
recommendation from former employers).  The DOE psychiatrist’s sole support for his finding 
that the individual failed to meet a major obligation is the fact that his alcohol consumption 
raised a concern for the LSO at the time of his application for a position, which resulted in the 
present proceeding.  I find this reasoning to be circular.  Once the LSO determined that it could 
not resolve its concern about the individual’s alcohol use, it referred the individual for a 
psychiatric evaluation, to resolve the matter.  The DOE psychiatrist then found that the 
individual met one of the DSM criteria for substance abuse exclusively on the basis of the LSO’s 
unresolved concern.  It appears that, even if the LSO had been totally in error when it identified 
the concern, the DOE psychiatrist’s evaluation would have justified the LSO’s concern merely 
because the LSO had raised it, effectively placing a professional imprimatur on a baseless 
concern.  This is clearly not what a psychiatric evaluation is intended to do; rather, it is to 
provide professional expertise to confirm or allay an unresolved security concern.  Consequently, 
I reject that portion of the DOE psychiatrist’s diagnosis of alcohol abuse that relies on the 
individual’s failure to fulfill a major obligation at work.  
 
With respect to the LSO’s concern that the individual engages in excessive alcohol use, I must 
consider whether his behavior raises the types of concerns set forth in Guideline G of the 
Administrative Guidelines.  Paragraph 22 of Guideline G lists seven conditions that could raise a 
security concern based on alcohol consumption.  Of the seven, only one potentially applies to the 
individual’s circumstances.  Section 22(c) concerns “habitual or binge consumption of alcohol to 
the point of impaired judgment.”  The psychologist addressed these terms in his testimony.  Tr. 
at 142-43.  As I interpret the facts in this case in light of the explanation he provided, the 
individual did not engage in either habitual or binge consumption of alcohol.  The DOE 
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psychiatrist’s concern regarding excessive alcohol use arises from his interpretation of the facts 
before him to mean that the individual had had no extensive period of sobriety since he began 
drinking alcohol at college.  That interpretation led him reasonably to a serious doubt that the 
individual was capable of controlling his drinking.  Ex. 5 at 3.  I reach a different conclusion, 
based on a different understanding of the individual’s pattern of alcohol consumption, as 
presented at the hearing.  I find that the individual drank to intoxication during strictly 
circumscribed periods of the academic year, specifically those periods when he was not involved 
in soccer and not studying for examinations.  Moreover, outside the school environment, he 
rarely drank alcohol, let alone to intoxication.  Based on this interpretation of the facts, I find 
that, even when the individual was at his peak of alcohol use, he spent most of his time drinking 
minimally and responsibly, if at all.  In addition, the testimony of the individual and the 
psychologist indicates that the individual, now outside the college setting, currently consumes 
considerably less alcohol than he did in that environment, and is likely to maintain that pattern of 
alcohol use in the future. 
 
It is my opinion that the factual underpinning of the DOE psychiatrist’s diagnosis of alcohol 
abuse and finding of excessive alcohol use does not support the conclusions he reached.  
Moreover, even if those conclusions were valid, I would still find that the individual has 
mitigated the concerns raised under Criterion J and Guideline G through evidence of his current 
responsible attitude toward alcohol consumption.   
 
VII.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion J.  After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has brought forth evidence to sufficiently mitigate the security concerns 
advanced by the LSO.  I therefore find that restoring the individual’s access authorization would 
not endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should be restored.  
The parties may seek review of this Decision by an Appeal Panel under the regulations set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   December 22, 2008 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   June 13, 2008 
 
Case Number: TSO-0638 
 
 
This Decision concerns the eligibility of XXX XXXXX (hereinafter referred to as "the 
Individual") for an access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.@1  A local Department of Energy Security Office (LSO) suspended the 
Individual’s clearance after determining that it could not resolve certain derogatory information 
regarding the Individual’s mental health.  For the reasons stated below, I find that the 
Individual's access authorization should be restored. 
 
I. BACKGROUND  
 
The present proceeding involves an Individual who has experienced one Brief Psychotic 
Episode.2  On October 26, 2007, the Individual’s spouse awakened early in the morning, around 
                                                 
1  An Aaccess authorization@ is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material. 10 C.F.R. ' 710.5. 
 
2 The American Psychiatric Association’s Diagnostic and Statistical Manual (Fourth Edition Text Revision), 
provides the following  Diagnostic criteria for Brief Psychotic Disorder:  
 
A. Presence of one (or more) of the following symptoms:  
 
(1) delusions  
(2) hallucinations 
(3) disorganized speech (e.g., frequent derailment or incoherence)  
(4) grossly disorganized or catatonic behavior  

  
B. Duration of an episode of the disturbance is at least 1 day but less than 1 month, with eventual full return to 
premorbid level of functioning. 
  
C. The disturbance is not better accounted for by a Mood Disorder With Psychotic Features, Schizoaffective 
Disorder, or Schizophrenia and is not due to the direct physiological effects of a substance (e.g., a drug of abuse, a 
medication) or a general medical condition.  
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2:00 a.m., to find the Individual collecting “valuables” which were actually everyday items.  
Transcript of Hearing (Tr.) at 165-66.  On her spouse’s suggestion, the Individual went to bed. 
The Individual, however, became confused and irrational and started crying inconsolably.  Id. at 
167-68.  The Individual’s spouse called the police, who arranged for the Individual to be 
transported to a local emergency room for psychiatric evaluation and treatment.  Id.  The 
Individual was evaluated for several hours, prescribed medication to calm her and was then 
released.  Id. 
 
After the Individual reported this episode to the LSO, her access authorization was suspended 
pending evaluation by a psychiatrist (the DOE Psychiatrist) retained by the LSO.  The DOE 
Psychiatrist conducted an extensive review of the Individual=s medical and personnel security 
records.  The DOE Psychiatrist also conducted a forensic psychiatric examination of the 
Individual on March 19, 2008.  After conducting his review of these records and his examination 
of the Individual, the DOE Psychiatrist issued a letter in which he stated his conclusion that the 
Individual has an illness or mental condition, Brief Psychotic Episode, which is of a nature 
which causes, or may cause, a significant defect in judgment or reliability.  DOE Exhibit 6 at 7-
8.  In this letter, the DOE Psychiatrist further opined that the Individual was: 
 

On the right track in terms of trying to resolve the issues that lead to a brief 
psychotic episode that befell her in the fall of 2007.  However, she has not yet 
started on a course of psychotherapy.  She has had only a few monthly sessions 
with an EAP counselor in addition to her successful medication treatment from a 
psychiatrist.  Her psychotherapy will begin on March 22, 2008.  While her 
psychotic symptoms are currently in full remission, her emotional fragility 
persists, and the stresses in her life that initially caused the psychotic episode have 
not yet been resolved. 

 
It may be that over the next six to twelve months that the Individual will establish 
a more complete resolution of her difficulties to the point that one would be able 
to determine that she does not have a condition that causes, or may cause, a defect 
in judgment or reliability.  But presently it is too soon to draw that conclusion, as 
it is possible that this individual’s life circumstances will conspire again to create 
another psychotic episode. 
 

*** 
 
My expectation is that this Individual will do well in the foreseeable future as she 
confronts the issues that she needs to deal with emotionally. 

 
DOE Exhibit 6 at 9-10.   
 
The LSO therefore proceeded to determine that the Individual=s disorder raises a security concern 
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under 10 C.F.R. ' 710.8(h).3  As a result, on January 24, 2007, the DOE issued a letter notifying 
the Individual that the DOE possessed derogatory information that created a substantial doubt 
concerning her eligibility for access authorization (the Notification Letter).  In response to the 
Notification Letter, the Individual filed a request for a hearing.  This request was forwarded to 
the Office of Hearings and Appeals (OHA) and I was appointed as Hearing Officer.  A hearing 
was held under 10 C.F.R. Part 710.  At the hearing, the DOE called one witness: the DOE 
Psychiatrist.  The Individual called seven witnesses: her spouse, her psychiatrist (Treating 
Psychiatrist), her psychotherapist, her former Employee Assistance Program (EAP) Psychologist, 
a close friend, a co-worker and her supervisor.  The Individual also testified on her own behalf.  I 
closed the record of this proceeding on October 10, 2008, when I received a copy of the 
transcript of the hearing.  The LSO submitted 13 exhibits and the Individual submitted 3 
exhibits.  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a).  
Part 710 generally provides  
 

[t]he decision as to access authorization is a comprehensive, common-sense 
judgment, made after consideration of all relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization 
will not endanger the common defense and security and is clearly consistent with 
the national interest.   

 
10 C.F.R. ' 710.7(a).  I have considered the following factors in rendering this decision:  the 
nature, extent, and seriousness of the concern; the circumstances surrounding the concern, 
including knowledgeable participation; the frequency and recency of the concern; the 
Individual's age and maturity at the time of the concern; the voluntariness of the Individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the concern, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.  See 10 C.F.R. '' 710.7(c), 710.27(a). The discussion below reflects my 
application of these factors to the testimony and exhibits presented by both sides in this case. 
 
When reliable information reasonably tends to establish the validity and significance of 
substantially derogatory information or facts about an individual, a question is created as to the 
individual's eligibility for an access authorization.  10 C.F.R. ' 710.9(a).  The individual must 
then resolve that question by convincing the DOE that restoring his access authorization Awould 
not endanger the common defense and security and would be clearly consistent with the national 
interest.@ 10 C.F.R. ' 710.27(d).  In the present case, the record shows that a valid and significant 

                                                 
3  Section 8(h) provides that a security concern is raised when an individual has:  “An illness or mental condition of 
a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant 
defect in judgment or reliability.”  10 C.F.R. ' 710.8(h). 
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question has been raised about the Individual=s continued eligibility for an access authorization.  
However, the Individual has convinced me that restoring her security clearance would not 
endanger the common defense and security and would clearly be in the national interest. 
 
III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
In the present case, it is undisputed that the Individual has suffered one Brief Psychotic Episode.  
Moreover, it is also undisputed that during this Brief Psychotic Episode, the Individual’s 
judgment and reliability were significantly impaired.  Accordingly, the LSO properly invoked 
Criterion H in the instant case.  
 
At the hearing, four mental health professionals, two psychiatrists and two psychologists 
testified.  Each of these four mental health professionals, two of whom currently provide the 
LSO with consulting services and are well versed with the DOE’s Personnel Security and Human 
Reliability programs, testified that, at the time of the hearing, the Individual was not 
experiencing any symptoms of her mental illness and that the Individual’s judgment and 
reliability were unimpaired.  Each of these four mental health professionals testified that the 
possibility exists that the Individual could experience another Brief Psychotic Episode in the 
future, but characterized that possibility as low and/or unlikely. Moreover, the mental health 
professionals opined that they are confident that any recurrence of a Brief Psychotic Episode 
could be detected and treated before any compromise of the national security were to occur.    
 
The Individual’s former EAP Psychologist (the EAP Psychologist) testified on the Individual’s 
behalf at the hearing.  Until very recently, the EAP Psychologist was employed at the DOE 
facility at which the Individual is employed.  Tr. at 10.  The EAP Psychologist formerly provided 
counseling services in the DOE facility’s EAP program and continues to provide psychological 
evaluation services to the facility’s Human Reliability Program (HRP).  Id. at 10-11.   
 
The EAP Psychologist’s professional association with the Individual began when she evaluated 
the Individual’s fitness to return to work after the Individual’s psychotic episode.  The EAP 
Psychologist testified that, even though she was aware that the Individual was being treated by a 
psychologist and psychiatrist, she encouraged the Individual to return to the EAP for further 
evaluation and assistance in making the transition back into the workplace.4  Id. at 13.  The 
Individual joined a weekly depression support group facilitated by the EAP Psychologist.  Id. at 
13-14.  The Individual also began monthly counseling sessions with the EAP Psychologist.  Id.  
The EAP Psychologist worked with the Individual to address the issues that were causing her 
stress.  Id.  The EAP Psychologist noted that the Individual’s thought processes are “quite 
coherent and logical.”  Id. at 15.  The Individual worked with the EAP Psychologist to develop 
adaptive coping strategies and urged her to engage in more social activities.  Id. at 16-17.  The 
Individual was very engaged in her counseling and in her support group and made significant 

                                                 
4  While the Individual’s diagnosis is Brief Psychotic Disorder, it was her inability to manage her mild to moderate 
depression that precipitated her psychotic episode.  There is no evidence in the record indicating that her mild to 
moderate depression, in and of itself, constitutes an illness or mental condition of a nature which causes or may 
cause, a significant defect in judgment or reliability.   



 5 
 
progress.  Id. at 17-20.  The EAP Psychologist noted that the Individual’s progress was “quite 
remarkable  . . . her motivation, her desire for compliance, her commitment to her job is as high 
as it gets . . . her overall reduction of symptoms and her ability to turn some of the thoughts into 
behaviors was quite remarkable.”  Id. at 20.  The Individual put into practice the EAP 
Psychologist’s suggestions that she increase her social support system, improve communication 
with her family members and work with her sister in order to provide for her elderly father’s 
care.  Id.  The EAP Psychologist further testified that she doesn’t “see that there is any concern 
about her [clearance].”  Id. at 22, 28.  The EAP Psychologist testified that the probability that the 
Individual will have another psychotic episode is “quite low.”  Id. at 22-23, 45.  The EAP 
Psychologist described the Individual’s prognosis as “very good.”  Id. at 39.       
 
The Individual’s treating psychiatrist (the Treating Psychiatrist) testified on her behalf at the 
hearing.  The Treating Psychiatrist testified that he first met with the Individual four days after 
her brief psychotic episode.  Tr. at 51.  The Treating Psychiatrist testified that the Individual had 
been transported from her home by ambulance to a hospital because she had begun to exhibit 
disorganized and delusional behavior.  Id.  At the hospital, she was evaluated and prescribed 
medication (Haldol) to treat her symptoms.  After six or eight hours, the hospital’s medical staff 
determined that she was not in need of hospitalization and she was released.  Id. at 51-52.  This 
psychotic episode was her first.  Id. at 53. 
 
The Treating Psychiatrist testified that his “initial diagnosis was that she had gone through a 
psychotic episode, and I felt that, most probably, there was an underlying depression that was 
involved in the episode as well.”  Id.  The Treating Psychiatrist noted that by the time he first 
saw the Individual she wasn’t “manifesting any acute disorganized behavior, [and] her speech 
patterns were pretty organized.”  Id. at 53-54.  The Treating Psychiatrist prescribed an 
antipsychotic medication for the Individual, Olanzapine, which was “very effective.”  Id. at 54.  
The Treating Psychiatrist also prescribed Zoloft, an anti-depressant, to the Individual.  Id. at 55-
56.  He originally saw the Individual on a weekly basis, but now sees her twice a month.   Id. at 
54.  At the time of her Brief Psychotic Episode, the Individual was undergoing “major life 
stresses” and “major life changes” according to the Treating Psychiatrist.  Id. at 56-57.   
 
The Treating Psychiatrist described the Individual’s prognosis as “very good.”  Id. at 58.  The 
Treating Psychiatrist testified that the Individual is now in full remission.  Id. at 70, 78.  He noted 
that the Individual is scrupulously compliant with her medication regime and has made “good 
strides” in her ability to cope and deal with stressors.  Id. at 58, 62.  The Individual now 
proactively addresses her feelings and concerns.  Id. at 62.  The Individual’s social support 
network is improving and she is communicating with her spouse much more effectively.  Id. at 
74-75.  Most important, the Treating Psychiatrist testified that the Individual’s probability of 
relapse is low if she continues to receive therapy and take her medication.  Id. at 60.  The 
Treating Psychiatrist opined that the actual risk that the Individual will relapse is “very low at 
this point.”  Id. at 63.  If the Individual were to have a relapse, it would most likely be of brief 
duration.  Id. at 60.  The Treating Psychiatrist testified that a relapse would be unlikely, because 
preliminary symptoms would be detectable and treatable for a period of time before they 
progressed into psychosis.  As the Treating Psychiatrist testified, the Individual “would not just 
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wake up one morning and be psychotic.”  Id. 60-61, 66.  The Treating Psychiatrist testified that 
even if the Individual were to experience another brief psychotic episode, the likelihood that the 
national security would be affected is low because she would get immediate treatment and would 
not likely act out in a harmful manner.  Id. at 83-84.                             
 
The Individual’s treating psychotherapist (the Psychotherapist), a licensed psychologist and a 
marriage and family therapist, testified on her behalf at the hearing.  The Psychotherapist 
testified that he had been meeting with the Individual on a weekly basis since March 22, 2008.  
Tr. at 88.  The Psychotherapist testified that the Individual’s psychotherapy was having positive 
results.  Id. at 91-92.  He testified that the Individual has grown in her ability to deal with stress 
and her relationships.  Id. at 93-94, 97-98.  The Individual is “much more capable of dealing with 
those stressors now, she’s more confident, self-assured, she’s more decisive.”  Id. at 100.  The 
Individual is “much more engaged with other people.”  Id. at 103.  The Psychotherapist testified 
that it is unlikely that the Individual would suffer another psychotic breakdown as long as she 
continued her therapy.  Id. at 98.   
 
The DOE Psychiatrist was in the hearing room for the entire hearing.  He observed the testimony 
of each of the Individual’s witnesses, which also included the Individual and her supervisor, 
close friend and husband.  He then testified on behalf of the DOE.  He testified that by the time 
he had examined the Individual in March 2008, she was already in “complete remission.”  Tr. at 
229.  The DOE Psychiatrist explained that a Brief Psychotic Episode is the least serious illness in 
the spectrum of psychotic illnesses.  Id. at 229.  A Brief Psychotic Episode is self-limited, by 
definition it self-resolves within a month.  Id.   
 
The DOE Psychiatrist testified that, as a result of the testimony he heard at the hearing and the 
passage of time, he now has a much more extensive basis for prognosticating the Individual’s 
future likelihood of suffering a future Brief Psychotic Episode.  Id. at 230- 231.  The DOE 
Psychiatrist testified that “the more compliant a patient with treatment, the more that the 
medication and psychotherapy is accepted and dealt with as the treatment, the less likely you are 
to see a blossoming, if you will, of an illness from this.”  Id. at 232.  He noted that the Individual 
is “doing all the right things in terms of protecting herself from a recurrence from another 
episode.”  Id.  He further noted that “a better prognosis exists with the more rapid onset of 
symptoms, and that . . . the onset of her symptoms were very, very rapid, which is in her favor.”  
Id. at 232-33.  The DOE Psychiatrist testified that the Individual has “made substantial 
psychological progress and growth in therapy and that she seems psychologically much 
healthier.”  Id. at 234.  The DOE Psychiatrist testified that the Individual has developed more 
open communication with her husband, her emotional tone is brighter and better modulated, her 
emotional control is improved, she has accepted and become comfortable with one of her major 
life stressors, and she has developed a proactive plan to deal with another of her major life 
stressors.  Id. at 234-235.  He noted that she is currently receiving excellent care from her current 
mental health providers.  Id. at 237.  The DOE Psychiatrist testified that if the Individual 
continues with her current therapy regime, “her future and her prognosis are fairly bright.”  Id. at 
237.  The DOE Psychiatrist testified that he could not “offer anyone any absolute assurance that 
another episode may not occur in the future,” but with the support system that is in place and 
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monitored status at work and continued treatment, that if there were to be “another episode, it 
would unlikely lead to the kind of problem that would cause us concern about her security, 
because . . . she would be identified early on as becoming disturbed again . . . proper steps would 
probably be taken in a timely enough fashion for the national security to be protected.”  Id. at 
239-240, 243.  The DOE Psychiatrist testified that, if he were now to submit a report to the LSO, 
he “would probably submit today a favorable report on her behalf.”  Id. at 240.  The DOE 
Psychiatrist testified that there is a “low incidence of likelihood of this recurring . . .  I’d be 
surprised if a year from now I heard she was sick again, but I wouldn’t be shocked, because I 
know it could happen again.”  Id. at 242.  
 
Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued by the Assistant to the President for National Security Affairs, The 
White House (December 29, 2005) (Revised Guidelines), lists conditions that can mitigate 
security concerns raised by psychological conditions.  In the present case, the Individual has 
satisfied each of these conditions.   
 
Specifically, the Individual has met the conditions set forth at ¶ 29(a) of Guideline I.  As 
discussed above, the record clearly shows that the Individual’s condition has responded to 
treatment and that the Individual has demonstrated ongoing and consistent compliance with the 
treatment plan. 
 
The Individual has met the conditions set forth at ¶ 29(b) of Guideline I. As discussed above, the 
record clearly shows that the Individual has entered into a comprehensive treatment program and 
her illness has responded dramatically to this intervention.  All four of the mental health 
professionals that testified at the hearing indicated that the Individual’s prognosis is favorable.  
 
The Individual has met the conditions set forth at ¶ 29(c) of Guideline I. As discussed above, the 
record clearly shows that two duly qualified mental health professionals employed by a U.S. 
Government contractor for the purpose of accessing eligibility to maintain DOE security 
clearances have testified that the Individual condition is under control and in remission, and has a 
low probability of recurrence.   
 
The Individual has met the conditions set forth at ¶ 29(d) of Guideline I. As discussed above, the 
record clearly shows, that the Individual’s Brief Psychotic Episode was of a temporary nature 
and that the Individual has resolved the underlying stressors which led to episode.  All four 
mental health professionals have testified that there are no longer indications of emotional 
instability on the part of the Individual.      
     
Finally, The Individual has met the conditions set forth at ¶ 29(e) of Guideline I. As discussed 
above, the record clearly shows that there is no current problem with the Individual’s 
psychological condition. 
 
Since the record shows that all five of Guideline I’s conditions for mitigation have been met and 
all four of the mental health professionals testified convincingly on the Individual’s behalf, I am 
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convinced that she has sufficiently mitigated the security concerns raised by her having 
experienced a Brief Psychotic Episode.   
 
IV. CONCLUSION 
 
In essence, my decision is a risk assessment.  On the whole, the testimony in this case clearly 
shows that there is a low risk that the Individual will experience a future episode of her disorder.  
A possibility exists that if such a relapse were to occur, the Individual would experience a 
substantial defect in judgment or reliability.  However, that risk is clearly mitigated by the 
evidence presented in this proceeding showing that the Individual is receiving excellent and 
effective preventive care and that the Individual has an excellent family, social and medical 
support system that would likely detect and treat any future episode before it results in a 
significant defect in judgment or reliability.   
 
Accordingly, I conclude that the Individual has presented compelling evidence that warrants 
restoring her access authorization.  Since the Individual has resolved the DOE=s allegations under  
Criteria H, the Individual has demonstrated that restoring her security clearance would not 
endanger the common defense and national security and would be clearly consistent with the 
national interest.  Therefore, I find that the Individual’s access authorization should be restored.  
The LSO may seek review of this Decision by an Appeal Panel under the regulation set forth at 
10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 24, 2008 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   June 13, 2008 
 
Case Number:   TSO-0639 
 
 
 
This decision concerns the eligibility of xxxxxxxxxxxxxx (hereinafter referred to as "the 
Individual") to have his access authorization restored under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@1  For the reasons set forth below, I conclude that the 
Individual’s access authorization should not be restored. 
 
I. BACKGROUND  
 
On April 1, 2007, the Individual was arrested and charged with “Driving While Intoxicated” 
(DWI).  The Individual had been arrested for DWI on at least one prior occasion: in August 
1993.  The record also contains disputed information indicating that the Individual may have 
been arrested for DWI on two other occasions: on December 8, 1989, and sometime in the 
1970s.  In addition, the Individual had submitted two Questionnaires for National Security 
Positions (QNSP) on February 18, 2005, and on April 4, 2002, in which he had failed to list the 
DWIs he was allegedly charged with in 1989 and the 1970s.  Moreover, the Individual provided 
the Local Security Office (LSO) with conflicting accounts of his involvement with marijuana.  
Accordingly, the LSO conducted a Personnel Security Interview (PSI) of the Individual on 
January 7, 2008.2  When the PSI failed to resolve the security concerns raised by this 
information, the LSO asked the Individual to submit to an examination by a DOE Psychiatrist. 
 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  The transcript of this PSI appears in the record as DOE Exhibit 5.  In addition, the record contains the transcript of 
a PSI conducted on December 18, 2002.  The December 18, 2002, PSI Transcript appears in the record as DOE 
Exhibit 6.  
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On February 26, 2008, the DOE Psychiatrist conducted a forensic psychiatric examination of 
the Individual.  The DOE Psychiatrist also reviewed selected portions of the Individual=s security 
file.  On February 28, 2008, the DOE Psychiatrist issued a report in which he stated that the 
Individual met the criteria for alcohol abuse set forth in Diagnostic and Statistical Manual of 
Mental Disorders, Fourth Edition-Text Revised (DSM-IV-TR).  DOE Exhibit 3 at 7-9.  The DOE 
Psychiatrist further opined that the Individual was not sufficiently rehabilitated or reformed from 
his alcohol abuse.  Id. at 9.3 
 
The LSO subsequently concluded that the Individual failed to resolve the substantial doubts 
about his eligibility for a DOE access authorization raised by his alcohol abuse diagnosis, failure 
to provide accurate information about his arrest record, and failure to provide accurate 
information about his involvement with marijuana.  Accordingly, the LSO initiated an 
administrative review proceeding.  See 10 C.F.R. ' 710.9.  The LSO issued a letter notifying the 
Individual that it possessed information that raised a substantial doubt concerning his eligibility 
for access authorization (the Notification Letter).4  The Individual filed a request for a hearing in 
which he made a general denial of the allegations contained in the Notification Letter.  This 
request was forwarded to the Director of the Office of Hearings and Appeals (OHA), who 
appointed me as Hearing Officer. 
 
At the hearing, the LSO presented one witness: the DOE Psychiatrist.  The Individual presented 
no witnesses.  However, the Individual testified on his own behalf.  See Transcript of Hearing, 
Case No. TSO-0639 (hereinafter cited as ATr.@).  
 
II.  STANDARD OF REVIEW 
 

                                                 
3  The DOE Psychiatrist opined that in order to establish rehabilitation or reformation from his alcohol abuse, the 
Individual must undergo outpatient treatment of at least moderate intensity.  The treatment program should include 
abstinence from alcohol and be of at least one year’s duration.  DOE Psychiatrist=s Report of Examination at 9. 

4  Specifically, the Notification letter alleges that the Individual has:  
 

(1) Deliberately misrepresented, falsified, or omitted significant information from a Personnel 
Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, . . . on a 
matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to Sec. 710.20 through Sec. 710.31,  10 C.F.R. ' 710.8(f) 
(Criterion F);  
 
(2) Engaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security . . .  10 C.F.R. ' 710.8(l) 
(Criterion L); and 

 
(3) Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified 
psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse, 10 C.F.R. ' 710.8(j) (Criterion J).   
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The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the 
agency and the Individual, and to render a decision based on that evidence. See 10 C.F.R. 
' 710.27(a). The regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all the relevant 
information, favorable or unfavorable, as to whether the granting of access authorization would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.@ 10 C.F.R. ' 710.7(a).  I have considered the following factors in rendering this 
decision: the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, including knowledgeable participation; the frequency and recency of the conduct; the 
Individual's age and maturity at the time of the conduct; the voluntariness of the Individual's 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and 
material factors.  See 10 C.F.R. '' 710.7(c), 710.27(a). The discussion below reflects my 
application of these factors to the testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
A.  Background 
 
April 4, 2002, QNSP 
 
On April 4, 2002, the Individual submitted a QNSP to the LSO.5  In this QNSP, the Individual 
was required to list any arrests or convictions for offenses related to alcohol or drugs.  The 
Individual identified only one such offense, his August 1993 arrest for DWI.  DOE Exhibit 8 at 
7.  The Individual was also required to list any illegal drugs he had used during the previous 
seven years.  The Individual indicated that he had used marijuana five times between August and 
November 1993.  Id. at 8.   
 
December 18, 2002, PSI 
 
During the December 18, 2002, PSI, the Individual discussed his August 1993 arrest for DWI6 
and was asked if he had any other alcohol-related incidents.  The Individual responded in the 
affirmative, indicating that he had an alcohol-related car accident sometime in the late 1970s.  
DOE Exhibit 6 at 12-14.  The Individual recalled being arrested as a result of that incident and 
said that he thought he was charged with DWI or Driving Under the Influence of Alcohol (DUI).  
Id. at 14-18.  The Individual then stated that he did not have any additional alcohol-related 
incidents.  Id. at 18.  During this PSI, the Individual indicated that he no longer used alcohol and 
had not used alcohol for the preceding eight years.  Id. at 30-34.  The Individual admitted using 
marijuana five or six times in 1993.  Id. at 34-37. The Individual denied he had ever cultivated 
marijuana.  Id. at 37.   

                                                 
5   The April 4, 2002, QNSP appears in the record as DOE Exhibit 8. 
 
6   The transcript of the December 18, 2002, PSI appears in the record as DOE Exhibit 6.  
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February 18, 2005, QNSP        
 
The Individual submitted a QNSP to the LSO on February 18, 2005.7  In this QNSP, the 
Individual was required to list every time he had been charged or convicted with an offense 
related to alcohol or drugs.   The Individual identified only one such offense, his August 1993 
arrest for DWI.  DOE Exhibit 7 at 7. 
 
January 7, 2008, PSI 
 
On April 1, 2007, the Individual was arrested and charged with DWI.  DOE Exhibit 9.  During 
the January 7, 2008, PSI, the Individual discussed his April 1, 2007, arrest for DWI.8  The 
Individual claimed that he was sleeping in his car on the side of the road when he was arrested.  
He admitted he had consumed alcohol prior to this arrest, but attributed his need to sleep to his 
diabetes.  DOE Exhibit 5 at 6, 11.  The Individual stated that he quit drinking alcohol completely 
when his son was born in 1984.  Id. at 42-43.  The Individual stated that, after 1984, he did not 
drink alcohol until April 1, 2007, the night he was arrested for DWI.  Id. at 44.  The Individual 
was then asked if he had been arrested for DWI in 1993.  The Individual stated he could not 
remember.  Id.  When he was subsequently reminded that he had reported a 1993 DWI in his 
QNSPs, the Individual answered “oh yeah, yeah.”  Id. at 45.  The Individual then claimed he 
could not remember his December 18, 2002, PSI.  Id.  The Individual then admitted that he had 
consumed a beer since his April 1, 2007, DWI arrest.  Id.  The Individual then described his 
alcohol use between 1984 and 1993 as one to two beers, once a month.  Id. at 47.   He 
subsequently stated he consumed three to five beers at a time, every two or three months.  Id. at 
49.   The Individual then claimed he had not used any alcohol from 1993 until 2005.  Id. at 50.  
Yet, he subsequently stated he used one to four beers at a time during the period starting in 1993 
and continuing through 1998.  Id. at 50-51.   The Individual stated that while he would continue 
to have a beer from time to time, he would never drink to intoxication again or when driving.  Id. 
at 66-67.  The Individual recalled telling an Office of Personnel Management (OPM) investigator 
in 2005 that he would never use alcohol again. Id. at 70-71.  The Individual stated that he 
intended to abstain from alcohol use in the future.  Id. at 72.  The Individual could not recall 
being arrested for DWI in the 1970s.  Id. at 80-81, 98. When the Individual was asked whether 
he had ever used marijuana, he indicated that he may have done so in the 1970s, when he was in 
high school.  Id. at 84.  The Individual could not recall being arrested for DWI in 1989.  Id. at 
76-77.  The Individual could not recall using marijuana in 1993 as he had disclosed on the April 
4, 2002, QNSP and during the December 18, 2002, PSI.  Id. at 86-87.   
 
The February 26, 2006 Psychiatric Examination  
 
The DOE Psychiatrist reported that, during this psychiatric examination, the Individual informed 
him that he was arrested for DWI in 1974 or 1975.  DOE Exhibit 3 at 2.  The Individual also told 
the DOE Psychiatrist that he stopped drinking in 1984, after his son’s birth, and did not drink 

                                                 
7   The February 18, 2005, QNSP appears in the record as DOE Exhibit 7. 
 
8  The transcript of the January 7, 2008, PSI appears in the record as DOE Exhibit 5. 
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again until April 2007.  Id. at 2-3.  The Individual could not recall being arrested for 
DWI in 1989.  Id. at 3. 
 
The DOE Psychiatrist’s Report states: 
 

On December 8, 1989, when he was about 23 years old, [the Individual] was 
arrested for his second DWI.  . . . In his PSI 1/7/08, he was informed that FBI 
records show that he had a DWI arrest . . . on this date.  However, [the Individual] 
said that he did not remember any such DWI arrest.  

       
Id. at 3.   
 
B.  Analysis  
 
1. Criterion F 
 
The Notification Letter notes that the Individual omitted the 1989 and 1970s DWIs from two 
QNSPs that he submitted on April 4, 2002, and February 18, 2005.  DOE Exhibits 7 and 8; 
Statement of Charges at I.A. The Notification Letter also alleges that the Individual has provided 
conflicting accounts of his marijuana use and his involvement in marijuana cultivation during 
two investigations of his eligibility to maintain a DOE security clearance.  Statement of Charges 
at I.B.  Under the Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued by the Assistant to the President for National Security Affairs, The 
White House (December 29, 2005) (Revised Guidelines), “deliberate omission, concealment or 
falsification of relevant facts from any personnel security questionnaire . . . or similar form . . . 
used to conduct investigations . . . [or] determine security clearance eligibility or trustworthiness, 
[or] deliberately providing false or misleading information concerning relevant facts to an . . . 
investigator, security official . . . or other official government representative” constitute  
“conditions that could raise a security concern” and may disqualify an Individual from 
maintaining a DOE security clearance.  Revised Guideline E at Paragraphs 16(a) and (b).     
 
On his April 4, 2002, QNSP, the Individual stated that had used marijuana five times between 
August and November 1993.  DOE Exhibit 8 at 8.  During the December 18, 2002, PSI the 
Individual indicated that his use of marijuana was limited to five or six occasions and “probably” 
occurred in 1993.  DOE Exhibit 6 at 34-36.  Six years later, during his January 7, 2008, PSI, he 
was asked whether he had used marijuana.  The Individual responded by stating “Maybe when I 
was younger, but I don’t remember.”  DOE Exhibit 5 at 82.  The Individual was then asked if he 
could remember when he used marijuana.  The Individual responded by stating “Maybe in high 
school.”  Id. at 84.  (The Individual graduated from high school in the 1970s).  The Individual 
further stated that he could not remember any specifics about his marijuana use.  Id. at 87-88.   
 
During the December 18, 2002, PSI, the Individual denied that he had ever grown marijuana.  Id. 
at 37.  During the January 7, 2008, PSI, the Individual initially denied growing marijuana and 
then indicated that he “didn’t think” he had grown marijuana.  Id. at 88-89.  After further 
questioning, the Individual agreed with his interviewer that it was “possible” that he had grown 
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marijuana, stating “Maybe, maybe.  But I don’t remember, I mean, like you said, if you grew it, 
you probably would remember it, but I, I don’t know, I, I don’t remember.”  Id. at 89.   
 
While the Notification Letter alleges that the Individual “admitted using marijuana in [the 1970s] 
and might have used and grown marijuana in the 1980s,” I find that the responses provided by 
the Individual during the January 7, 2008, PSI are too equivocal to be considered admissions.  
Statement of Charges at I.B.  As documented both above and below, during the present 
proceeding the Individual has consistently provided contradictory and difficult-to-believe 
information.  These inconsistent, contradictory and difficult-to-believe accounts have raised 
significant concerns about his credibility and that the Individual’s memory failures may 
constitute an intentional strategy of deception.                     
 
The Notification Letter states that the Individual omitted the 1989 and 1970s DWIs from two 
QNSPs that he submitted on April 4, 2002, and February 18, 2005.  DOE Exhibits 7 and 8; 
Statement of Charges at I.A.  At the hearing, the Individual explained these omissions by 
asserting that he had not been arrested for DWI in 1989 and in the 1970s.  Transcript of Hearing 
(Tr.) at 10.  The Individual testified that the 1970s DWI “probably wasn’t a DWI.  It was 
probably for driving with a suspended license.”  Id.  The Individual then explained that, during 
his PSIs, he stated that he had been arrested for DWI in the 1970s because “I thought maybe that 
[the LSO] found something.”  Id.  Moments later, the Individual testified that he had actually 
reported the DWI that occurred in 1989, but had incorrectly indicated that the 1989 DWI had 
occurred in 1993.  Id.  The Individual then claimed that he had only been arrested for DWI on 
two occasions: on April 1, 2007, and in 1989.  Id. at 11, 15.   The conflicting accounts 
concerning both arrests provided by the Individual at different times during the hearing render 
his assertion that he was not arrested for DWI in the 1970s difficult to believe.  Moreover, his 
assertions that he merely reported the wrong date for the 1989 DWI on two QNSPs clearly lack 
credibility.  Accordingly, the foregoing indicates that the LSO properly invoked Criterion F. 
 
At the hearing, the Individual failed to mitigate the Criterion F security concerns.  The Revised 
Guidelines list the following conditions that could mitigate security concerns raised by 
falsification: 
 

The individual made prompt, good-faith efforts to correct the omission, 
concealment, or falsification before being confronted with the facts; . . . the 
offense is so minor, or so much time has passed, or the behavior is so infrequent, 
or it happened under such unique circumstances that it is unlikely to recur and 
does not cast doubt on the individual’s reliability, trustworthiness or good 
judgment; [or] the individual has acknowledged the behavior and obtained 
counseling to change the behavior or taken other positive steps to alleviate the 
stressors, circumstances, or factors that caused untrustworthy, unreliable, or other 
inappropriate behavior, and such behavior is unlikely to recur. 

 
Revised Guidelines at Paragraphs 17(a), (c), and (d).  In the present case, the Individual has, 
throughout the present proceeding, continued to deceive DOE Security officials, as I have 
documented above in the background section, by repeatedly changing his stories.  Moreover, the 
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Individual’s falsehoods did not come to the LSO’s attention through the efforts of the 
Individual, but rather were detected through the LSO’s investigation.  Nor can the Individual’s 
apparent attempts to conceal DWI arrests and marijuana cultivation be considered minor or 
infrequent in nature. Most importantly, since the Individual’s attempts to deceive continued into 
the hearing itself, it is clear that the Individual has not changed his behavior or taken other 
positive steps to alleviate the security concerns which called his trustworthiness and reliability 
into question.  Accordingly, I find that the security concerns set forth in the Notification Letter 
under Criterion F have not been sufficiently mitigated. 
 
2.   Criterion J  
 
A reliable diagnosis of alcohol abuse raises significant security concerns under Criterion J.  
Excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued by the Assistant to the President for National Security Affairs, The 
White House (December 29, 2005) (Revised Guidelines) Guideline G at 10. 
 
 In the present case, it is not clear whether the Individual disputes the DOE Psychiatrist=s 
diagnosis of alcohol abuse. At the hearing, the Individual was asked whether he agreed or 
disagreed with the DOE Psychiatrist’s diagnosis of alcohol abuse.  The Individual responded by 
stating: 
 

I haven’t drank since last year in August when I drank that one beer, and I didn’t 
even drink a beer, I kind of rinsed out my mouth with it, and then I did take a 
drink, but like I said, we were baling hay, and I was dusty, but I didn’t even drink 
the whole beer.  I kind of rinsed my mouth out with it and – but he’s the doctor. I 
mean, if he thinks I got a problem with it, he’s the doctor, I mean.  
 

Tr. at 14.  The Individual then suggested that the DOE Psychiatrist’s diagnosis was unreliable 
because it was based on the assumption that the Individual had been arrested for DWI on four 
occasions.  Id. at 17, 39.  He also testified that he did not believe that he had a problem with 
alcohol.  Id. at 23-24.         
 
The DOE Psychiatrist testified that he had diagnosed the Individual with alcohol abuse.  Tr. at 
40.  Specifically, the DOE Psychiatrist testified that the Individual recurrently used alcohol in 
situations in which it was physically hazardous, had experienced occupational problems because 
of alcohol and had experienced recurrent alcohol-related legal problems, as evidenced by the 
Individual’s multiple DWI arrests.  Id. at 41-47.  The DOE Psychiatrist twice testified that even 
if the Individual had been arrested for DWI on only two occasions instead of four, he still would 
have diagnosed the Individual with alcohol abuse.  Id. at 33, 40.   
 
The DOE Psychiatrist testified that the Individual had neither shown rehabilitation nor 
reformation of his alcohol use, since he did not acknowledge that he had a problem with alcohol, 
did not obtain treatment for his alcohol abuse, and most likely continues to use alcohol.  Tr. at 
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47- 51.  The DOE Psychiatrist testified that, in his opinion, the Individual’s future prognosis 
was “not good.”  Id. at 49-50.   
 
I am persuaded by the DOE Psychiatrist’s testimony that the Individual has been properly 
diagnosed with alcohol abuse and that the Individual has not been reformed or rehabilitated from 
his alcohol use.  The Individual has not provided any expert opinion to the contrary.  In addition, 
I do not find the Individual’s assertions that he has stopped drinking to be credible.  Finally, the 
Individual provided no evidence that he attended any kind of alcohol treatment program, as 
recommended by the DOE Psychologist.  I therefore find that he has not demonstrated 
rehabilitation or reformation from his alcohol abuse.  Accordingly, I find that he has not resolved 
the security concerns raised under Criterion J.   
 
3.  Criterion L 
 
The Notification Letter states: 
 

On March 26, 2002 and February 18, 2005, [the Individual] signed and dated 
DOE Security Acknowledgements certifying he understood that using alcohol 
habitually to excess or a diagnosis of Alcohol Abuse by a board certified 
psychiatrist could result in the loss of his DOE access authorization.  Despite 
these certifications, he was diagnosed by a DOE-consultant psychiatrist on 
February 26, 2008 as suffering from Alcohol Abuse. 

 
Statement of Charges at III.A.  The Notification Letter further states: 
 

During a personal interview conducted on June 16, 2005, he told an OPM 
Investigator he had no intentions of drinking and driving or consuming alcohol in 
the future.  Despite his stated intention, he admitted drinking seven or eight beers 
on the day he was arrested and charged with DWI on April 1, 2007 and drank a 
beer after that arrest. 

 
Statement of Charges at III.B.  In the present case, the Individual’s excessive drinking was 
clearly a symptom of a mental disorder: alcohol abuse, and was, in the highly persuasive opinion 
of the DOE Psychiatrist, beyond the Individual’s control.  Tr. at 36-37, 53.  The fact that the 
Individual was (for a number of reasons) clearly on notice that excessive drinking might 
jeopardize his ability to hold a DOE security clearance does not raise any additional security 
concerns that have not already been addressed under Criterion J in the present case.  Had the 
Individual, in this proceeding, shown that he had been reformed or rehabilitated from his alcohol 
abuse, he would have mitigated the security concerns raised in Paragraph III.A as well.   

 
Nor does the Individual’s statement to an OPM Investigator that he intended to refrain from 
future drinking and driving constitute unusual conduct or a circumstance which tends to how that 
the Individual is not honest.  As the DOE Psychiatrist testified: “As a clinician . . . my hunch is 
that [when the Individual told the OPM Investigator he intended to refrain from using alcohol, 
he] was telling the truth when [he] reassured them, but alcohol is tough to manage.”  Tr. at 36.   
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However, the Individual’s apparent inability to refrain from drinking and driving is evidence of 
his unreliability and untrustworthiness.  Since it is clear that such unreliability is a symptom of 
his alcohol disorder, it does not raise any additional security concerns that have not already been 
addressed under Criterion J in the present case.  Had the Individual, in this proceeding, shown 
that he had been reformed or rehabilitated from his alcohol abuse, he would have mitigated the 
security concerns raised in Paragraph III.B as well.   

 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria F, J and L.  Therefore, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, the Individual’s access authorization should 
not be restored.  The Individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 7, 2008 
 
 
 
 
 



* The original of this document contains information which is

subject to withholding from disclosure  under 5 U.S.C. 552.   Such

material has been deleted from this copy and replaced with

XXXXXX’s. 

                        October 8, 2008

 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 13, 2008

Case Number: TSO-0640

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R.

Part 710, entitled "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special Nuclear

Material."  As explained below, it is my decision that the

individual’s suspended access authorization should be restored.

I.  BACKGROUND

In an August 2006 Questionnaire for National Security Positions,

the individual indicated that he used marijuana while holding a

security clearance.  In January 2008, the DOE conducted a Personnel

Security Interview with the individual (the 2008 PSI) regarding his

past use of marijuana.  Following this PSI, the individual’s access

authorization was suspended.      

In May 2008, the Manager for Personnel Security of the DOE area

office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  Enclosure 2 to this letter,
which is entitled “Information Creating a Substantial Doubt
Regarding Eligibility for Access Authorization,” states that the
individual’s behavior has raised security concerns under Sections
710.8(k) and (l) of the regulations governing eligibility for
access to classified material (Criteria K and L).  With respect to
Criterion K, the DOE area office finds that information in the its

possession indicates that the individual used marijuana  five to

six times in 1969 or 1970, and that he last used marijuana “one

time in April 2003.”  Enclosure 2 at 1.
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The DOE area office finds with respect to Criterion L that the

individual has engaged in unusual conduct or is subject to

circumstances which tend to show that he is not honest, reliable,

or trustworthy.  Specifically:

A.  On January 8, 2001, he signed a DOE Security

Acknowledgment which stated that he understood that he

was not to have any involvement with illegal drugs and

that doing so could result in the loss of his security

clearance.  However, in 2003, while holding a security

clearance, he tested positive for marijuana in a random

drug test.  Despite testing positive for marijuana, the

National Nuclear Security Administration was never

notified of the failed drug test in 2003.

B.  He admitted that he violated his DOE Security

Acknowledgment by using marijuana while holding a

clearance. 

See Enclosure 2 to Notification Letter, DOE Exhibit 1.

The individual requested a hearing (hereinafter “the hearing”) to

respond to the concerns raised in the Notification Letter.  In his

initial written response to those concerns, the individual admitted

that he used marijuana “experimentally” during high school in the

late 1960's.  He also admitted using marijuana in 2003 after the

death of his son in an automobile accident.  At that time, he was

still grieving the death of his father nine months earlier, and the

death of his son left him in a “state of shock.”  He stated that

after a failed drug test in August 2003, he entered a company-

prescribed rehabilitation program, where he learned a lot about the

grieving process, and renewed the decision he had made in high

school to reject marijuana.  Finally, he stated that he wrongly

assumed that DOE security would automatically be notified about his

failed drug test, because the test was administered by his

employer, a DOE contractor. 

The hearing in this matter was convened in September 2008.  At the

hearing, the testimony focused on the individual’s efforts to

corroborate that his only post-1970 use of marijuana occurred

following the death of his son in June 2003 and prior to his failed

drug test in August 2003.  Testimony also was received concerning

whether it was reasonable for him to assume that DOE security had

received notice of the August 2003 failed drug test, and concerning

his commitment to abstain from marijuana use.
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1/ The individual submitted his son’s death certificate, which

confirms the time and manner of his teenage son’s death.

II.  HEARING TESTIMONY 

At the hearing, testimony was received from five persons.  The

individual, who was represented by counsel, testified and presented

the testimony of wife, his family pastor, a co-worker and longtime

friend, and his supervisor. 

A. The Individual

The individual stated that he experimented with marijuana in the

late 1960's while in high school and college, but rejected the drug

because he believed that it makes you lazy and unambitious.  He

stated that he did not use marijuana again until after his son died

in late June 2003, and that he has not used any since July 2003.

TR at 51-53.

  

The individual testified that his teenage son died unexpectedly in

late June 2003, when he was struck by a car.  1/    The individual

stated that he was crushed by his son’s death and cried for three

days, and that his wife was in even worse shape.  He testified that

he obtained a prescription for Xanax in early July 2003 to help him

get through the funeral service and his son’s burial in another

state.  TR at 55-57.

The individual stated that after he returned home from his son’s

burial around July 14, 2003, he began to make inquiries about who

was with his son on the night of his fatal accident.  He stated

that he learned that two individuals who he did not know were seen

with his son on the night of the accident.  He also learned that

another friend of his son who lived out-of-state and was visiting

home might have information about these two individuals.  TR at 58-

60.  

The individual testified that he went to an outdoor gathering of

young people near the town to search for these three individuals,

and to get more information about what had happened to his son.  He

stated that he went to this gathering by himself, and that he was

recognized as the father of his deceased son by his son’s friend

and by other young people at the gathering.  He testified that as

he spoke to different groups of young people at this gathering,

they would express condolences and offer him beer and “hits” of

marijuana.  He stated that he drank and smoked the marijuana to fit

in, because he wanted information.  He testified that he took
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2/ The individual was tested on August 14, 2003.  Positive

results for marijuana metabolite were recorded on August 17, 2003.

See “Drug Testing Custody Control Form”, DOE Exhibit 25.

3/ The individual submitted a letter indicating that on September

12, 2003, he completed an “Intensive Outpatient Program” consisting

of fifteen hours of education and group interaction focused on the

(continued...)

several “hits” on these marijuana joints during the one to one-and-

a-half hours that he was present at this gathering.  He stated that

he left the gathering without gaining any information about

locating the individuals who reportedly were with his son on the

night of his death. TR at 61-63.   The individual testified that he

is not certain of the date on which he attended this gathering, but

his best estimate is that it took place in the last two weeks of

July 2003.  TR at 92.  He stated that this gathering was the only

instance since college when he used marijuana, but that night he

took multiple “hits” from at least two marijuana cigarettes.  TR at

105-107, 119.

The individual stated that in early August 2003, he returned to

work from a period of bereavement leave following his son’s death.

He recalled that on the day he returned to work, he was given a

drug test 2/  and, a few days later, he was summoned to the site

office, where an administrator informed him that he had failed the

drug test and confiscated his DOE badge.  TR at 64-67.  The

individual stated that since this administrator was the person to

whom he reported security-related incidents, he assumed that DOE

Security was aware of the failed drug test.  He stated that he now

knows that this administrator is a contract employee, and that he

should have submitted an incident report to the DOE concerning the

failed drug test.  TR at 66-67.

The individual testified that he accepted the drug rehabilitation

option offered by his employer, and immediately entered an

outpatient program.   He stated that this program involved one-on-

one counseling, where he learned about the problems of illegal drug

use, as well as group sessions.  He testified that he shared

experiences with other group members who had lost children, and

that this helped him to deal with his grief.  He stated that he

also has received grief counseling from several local pastors.  TR

at 71.

The individual stated that after he successfully completed the

rehabilitation program, 3/  his badge was returned to him by his
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3/(...continued)

effects and consequences of drug use.  He also submitted a letter

and form indicating that he was drug tested and returned to duty on

September 23, 2003.  

employer, and he returned to work.  He testified that he thought

that the situation had been concluded.  TR at 73.  The individual

stated that he later reported his 2003 use of marijuana on a 2006

DOE QNSP, in 2007 to an Office of Personnel Management

investigator, and that he discussed it at his 2008 PSI.  He

testified that on the 2006 QNSP, he reported that he used marijuana

after his son was killed, but erroneously reported that this

happened in 2001, because he is “poor with dates.”  He stated that

at the 2008 PSI, he halted the interview to telephone his wife, so

that he could report the correct year to the DOE. TR at 74-81. 

The individual stated that he regrets his use of marijuana, and

believes that illegal drugs are a social scourge that has harmed

his children.  He stated that he now would leave any social

function where illegal drugs appear.  He believes that he would not

use marijuana if he were to undergo another tragedy like his son’s

death, because he has learned more about coping with grief.  TR at

82-83.  He stated that he regularly attends a church.  Since 1999,

he has been on the board of a church committee that requires him to

travel to church youth groups throughout his state, although he

stated that he did not participate in this activity for a year

after his son was killed.  TR at 43-44. 

B.  The Individual’s Wife

The individual’s wife testified that she and the individual met in

1969 in high school, had no contact from 1972 until 1982, and then

got back together and married.  They had two children, a son who

died in 2003 and a daughter who is now in college.  TR at 124.  She

stated that she and the individual occasionally used marijuana

together in high school.  She stated that since they got back

together in 1982, neither of them has used illegal drugs, with the

exception of the individual’s July 2003 usage of marijuana.  TR at

125-128.

The individual’s wife testified that when their son was killed in

late June 2003, she and the individual both took it very hard, and

were shocked and devastated.  TR at 130.  She stated that their son

was buried in another state, and that she and the individual

returned home from his trip on July 12 or 13, 2003.  TR at 131,

134.  She stated that she was not present at the youth gathering
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where her husband used marijuana, and stated that she could not

recall whether her husband told her that he was going to this

gathering, or when the gathering took place.  TR at 134-135.  She

stated that he did not tell her that he had smoked marijuana on

that occasion until he was sent home from work in August 2003 after

he failed the drug test.  She testified that he was off of work for

a month or six weeks while he completed the rehabilitation program.

TR at 137-139.  She stated that, aside from high school use, she

has never witnessed her husband using marijuana, or suspected that

he was using marijuana.  TR at 147-148.  

She stated that the individual has discussed illegal drug use with

her, and that they both believe that it is a scourge on society.

TR at 135.  Other than the high school use, she testified that she

has never suspected her husband to have used illegal drugs, either

before or after the 2003 incident, and that she would not tolerate

such use.  TR at 139.  She confirmed that the individual attended

counseling as part of his employer directed drug rehabilitation.

She stated that she believed that it helped him to cope with the

grief and stress of his son’s death.  TR at 144.

C.  The Family Pastor

The family pastor testified that from July 2002 until June 2008,

she served an appointment as a pastor at the church attended by the

individual and his wife.  She stated that she and the individual

became friends, and that they worked together in a church youth

program.  TR at 151-152. She stated that after his son was killed,

the individual was angry and upset.  TR at 156-157.

She stated that she made pastoral visits to the individual’s wife

and mother-in-law in the individual’s home about twenty to thirty

times between 2002 and 2008, and that she never saw or suspected

that the individual or his wife used illegal drugs.  TR at 157-159.

She stated that the individual is an honest and faithful person,

and has now developed coping skills that he did not have in 2003

when his son was killed.  TR at 161-163.  She did not believe that

the individual would be intentionally deceptive about the dates of

events or the circumstances of his marijuana use.  She stated that

she assumed that he smoked marijuana in July 2003 to try to get rid

of the pain of his son’s death.  TR at 164.  She stated that

subsequent to 2003, the individual and his wife asked for her

counseling assistance when they caught their daughter with

marijuana.  She recalls that at that time, the individual berated

himself for having set a bad example for his daughter by smoking

marijuana in 2003.  TR at 159-160.
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D.  The Individual’s Co-worker and Long Time Friend

The individual’s co-worker and long time friend testified that he

and the individual attended a trade school together in the 1970's,

and have known each other and worked together since then.  He

stated that he sees the individual two or three times a week at the

DOE work site, and that they stop and talk.  He testified that he

lives four miles from the individual, and that their families

socialize together.  TR at 166-168.  He stated that throughout the

years, he has not observed or suspected that the individual was

using illegal drugs.  TR at 169-170.  He stated that after the 2003

death of the individual’s son, he was concerned about the

individual because he did not seem like himself, and appeared

traumatized.  TR at 170.  He stated that after the individual

failed the company drug test in August 2003, the individual

admitted to him that he had used marijuana, and said that he did

not know why he did it.  TR at 174.  The co-worker and friend

testified that the only reason he could think of that the

individual would use marijuana, would be “trying to deal with the

pain from losing a kid.”  TR at 174.

The co-worker and friend testified that the individual is an honest

and fair person, and believes that he is remorseful about his 2003

use of marijuana.  He does not believe that the individual is

likely to use marijuana in the future.  TR at 173-174.

E.  The Individual’s Supervisor

The individual’s supervisor testified that he has worked at the DOE

site since 1983.  He stated that he has known and supervised the

individual since 1998.  However, the supervisor testified that he

was reassigned for nine months in 2003, and was not the

individual’s supervisor at the time of the failed drug test.  The

supervisor stated that he sees the individual on a daily basis at

the workplace, and that the individual has never appeared

intoxicated or under the effect of marijuana.  He testified that

the individual is very professional, conscientious, and reliable

concerning his work, and has never given reason for doubts about

his honesty or trustworthiness.  He stated that he has no social

contact with the individual.  TR at 24,

The individual’s supervisor testified that since about 1993,

contractor employees such as the individual have been subject to

random drug testing.  TR at 37.  He could not specifically recall

if the individual was randomly tested prior to 2003 [TR at 39], but

since 2003 he has summoned the individual for random drug testing

on more than five occasions.  TR at 26-27.  The supervisor stated
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that he would have been informed of the suspension of the

individual’s clearance if the individual had failed one of these

tests.  TR at 27.  The supervisor noted that from 2006 until very

recently, the individual was enrolled in the Human Reliability

Program (HRP).  He therefore was subject to two drug testing

programs in the workplace - the random drug tests given to all DOE

site personnel, and the random drug tests required to maintain his

certification in the HRP.  TR at 26-27.  He stated that the drug

test administrators notify company personnel that they have two

hours to report for their random test.  TR at 26.   The

individual’s supervisor stated the individual told him that his use

of marijuana in 2003 was a stupid mistake, and that he does not

condone such use.  TR at 34. 

The individual’s supervisor stated that he did not know that the

individual had a responsibility to report his failed 2003 drug test

to the DOE.  The supervisor stated that it was his personal

understanding that the results of positive drug tests went right up

the chain of command.  TR at 31.

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing (Case No. VSO-0002),

24 DOE ¶ 82,752 at 85,511 (1995).  
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Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE

¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS

A.  Criterion K

There is no question that this individual used marijuana in 2003,

and that this behavior raises a Criterion K security concern.

However, as discussed below, I find that the individual has

resolved the concern.

As an initial matter, I am convinced that the individual’s

marijuana use was minimal, and that it occurred when the

individual’s judgment was compromised by emotional bereavement at

the death of his teenage son in an automobile accident.  The

individual consistently has maintained that his use of marijuana

was confined to taking “hits” from marijuana cigarettes that were

offered to him at a gathering of young people that he attended

during the month after his son’s death.  I find that this

explanation of his use of marijuana is plausible in light of the

individual’s bereavement.  His failure to provide witness

corroboration of this gathering is understandable given the passage

of five years since the event, and because the attendees at the

gathering were not his social acquaintances.    

The individual and his witnesses testified convincingly that

marijuana use has not been a part of the individual’s adult

lifestyle.  The individual, who is now in his fifties, admitted to

using marijuana prior to 1970, and this was confirmed by his wife,

who knew the individual in high school.  However, the individual

and his wife persuasively testified that they have not used

marijuana together as adults, and that they have been committed to

setting a good example to their children.  The individual’s

longtime friend co-worker testified that he socializes with the

individual and his wife, and that he has never suspected them of

using illegal drugs.  The individual’s family pastor, who was a

frequent visitor at the individual’s home, and who was involved in

a longstanding youth outreach program with the individual,

testified that she never observed or suspected the individual or

his wife of using marijuana or other illegal drugs.

The individual’s commitment to a drug-free lifestyle also is

supported by the testimony of his supervisor, who stated that the
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4/ My analysis and finding concerning mitigation are in accord

with the standards for mitigating security concerns relating to

(continued...)

individual has been subject to random drug testing since 1993.

This testing supports the individual’s assertion that his 2003 use

of marijuana was an aberration. 

I am convinced that the individual has not used marijuana since his

failed drug test in August 2003.  Again, his testimony and that of

his witnesses was fully persuasive, as is his record of more than

five random drug screens that have shown no indication of drug use.

More than five years have passed since the individual’s marijuana

use, and this is a sufficient period of time to allow me to

conclude that the 2003 usage was an isolated, aberrant episode in

his life that is now well behind him.

Moreover, I believe that the lapse of judgment that the individual

experienced in 2003 is not likely to recur.  The individual has

documented that his son died when he was struck by an automobile in

late June 2003, and the witness testimony persuasively establishes

that the individual suffered a period of shock and grief that

lasted for several weeks.  While this emotional bereavement in no

way excuses the individual’s use of marijuana at a social event

attended by friends of his deceased son, it does establish that

extraordinary circumstances were present that affected the

individual’s usual judgment and trustworthiness.

At the hearing and in his May 2008 response to the Notification

Letter, the individual asserted that the counseling and group

therapy that he received following his failed August 2003 drug test

helped him in coping with his grief, and in restoring his

conviction that illegal drugs will not be a part of his life.  This

assertion was supported by the testimony of his wife and his family

pastor.  Further, the individual recognizes that he used bad

judgment in consuming marijuana, and takes full responsibility for

these actions. 

I believe that the individual’s judgment is now sound.  I also am

persuaded that through counseling he has gained heightened self

awareness and is unlikely to suffer from this type of lapse of

judgment in the future.  The individual’s record of five years of

random workplace drug testing without incident is an additional

factor in his favor.  In view of the foregoing, I find that the

individual has fully resolved the Criterion K security concern in

this case. 4/   See Personnel Security Hearing (Case No. TSO-0103),
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4/(...continued)

past drug use that are set forth in Guideline H to the revised

“Adjudicative Guidelines Approved by the President in Accordance

With the Provisions of Executive Order 12968”.  See Adjudicative

Guidelines for Determining Eligibility for Access to Classified

Information, http://www.archives.gov/isoo/pdf/hadley-adjudicative-

guidelines.pdf (December 29, 2005). 

29 DOE ¶ 82,765, at 85,590 (1995), affd., DOE Headquarters Appeal

Panel (August 5, 2005)(minimal use of marijuana by individual

holding an access authorization mitigated by admission of

wrongdoing, counseling, and three years of abstinence).

B.  Criterion L

The Notification Letter finds that the following behavior by the

individual raises a Criterion L concern: (i) he used marijuana in

2003 while holding a security clearance, even though in 2001 he had

signed a DOE Security Acknowledgment which stated that he

understood that he was not to have any involvement with illegal

drugs and that doing so could result in the loss of his security

clearance; and (ii) despite testing positive for marijuana in 2003,

he did not notify DOE Security of his positive drug test in 2003.

Overall, I do not find that the individual has engaged in

unreliable or untrustworthy behavior, apart from the bad judgment

involved in using the marijuana on one occasion following his son’s

death in 2003.  I find that the individual’s 2003 marijuana use was

a temporary lapse in judgment caused by his emotional bereavement,

and does not reflect a general disregard for Criterion L security

concerns relating to the use of illegal drugs.  I find that this

instance of bad judgment in not likely to recur.  As discussed

above, this lapse is now well in the past and the individual has

had some education and counseling on how to cope with stressful

times, when the exercise of good judgment could become an important

issue.  

Although it is true that the individual might have been subject to

pressure or coercion during the period prior to the time that he

informed the DOE about his illegal drug use, this concern, too, is

now well in the past.  I find that the individual’s failure to

report his drug use and his failed drug test to DOE Security in a

timely manner was an unintentional oversight that will not be

repeated.  I accept the individual’s testimony that, in 2003, he

believed that his employer informed DOE Security of any positive

results from its random drug tests, a position that is supported by
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the testimony of the individual’s supervisor.  My finding that this

omission was unintentional also is supported by the fact that the

individual reported his failed 2003 drug test on his 2006 QNSP.  

For these reasons and those discussed above with respect to

Criterion K, I find that the Criterion L concerns have been

resolved.  See Guideline E, Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information at 8-9; Personnel

Security Hearing (Case No. TSO-0103), 29 DOE at 85,588.

V. CONCLUSION

After considering all of the relevant information, favorable or

unfavorable, in a comprehensive and common-sense manner, I find

that the evidence and arguments advanced by the individual

convince me that he has mitigated the DOE’s Criteria K and L

security concerns.  Accordingly, I find that restoring the

individual’s access authorization would not endanger the common

defense and would be clearly consistent with the national interest.

10 C.F.R. §§ 710.7(a), 710.27(a).  It therefore is my conclusion

that the individual’s access authorization should be restored.  The

individual may seek review of this Decision by an Appeal Panel

under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: October 8, 2008
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Case Number:  TSO-0641 
 
 
This decision concerns the eligibility of XXXXXXXXXXXXXXX, (hereinafter referred to as 
"the Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@1  This decision considers whether, on the basis of the 
evidence in this proceeding, the Individual's security clearance should be restored.  For the 
reasons stated below, I find that the Individual’s security clearance should be restored. 
 
I. BACKGROUND  
 
On September 20, 2007, the Individual was arrested for Driving Under the Influence of Alcohol 
(DUI).  The Individual had been arrested for Driving While Intoxicated (DWI) twice previously, 
on January 27, 1980, and November 13, 1975.  After it was notified of the September 20, 2007, 
DWI, the Local Security Office (LSO) conducted a personnel security interview (PSI) of the 
Individual to address the derogatory information.2  This PSI failed to resolve the security 
concerns raised by his three alcohol-related arrests.  The LSO requested the Individual to 
undergo a forensic psychiatric examination by a DOE consultant psychiatrist (the DOE 
Psychiatrist).  On February 28, 2008, the DOE Psychiatrist conducted an examination of the 
Individual.  Exhibit 5 at 1.  In addition to conducting this examination, the DOE Psychiatrist 
reviewed selected portions of the Individual=s security file and selected medical records.  On 
February 29, 2008, the DOE Psychiatrist issued a report (Report) in which he opined that the 
Individual met the criteria for alcohol abuse set forth in the Diagnostic and Statistical Manual of 
Mental Disorders, Fourth Edition-Text Revised (DSM-IV-TR). Id. at 6-8.  The DOE Psychiatrist 
further opined that the Individual was not sufficiently rehabilitated or reformed from his alcohol 
abuse.  Id. at 8. 
                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  The transcript of this PSI appears in the record as Exhibit 5.  



 2
  
Soon thereafter, the LSO initiated an administrative review proceeding.  See 10 C.F.R. ' 710.9.  
The LSO issued a letter notifying the Individual that it possessed information that raised a 
substantial doubt concerning his eligibility for access authorization (the Notification Letter) 
under criteria set forth at 10 C.F.R. ' 710.8(j) (Criterion J).3  Specifically, the Notification Letter 
alleges that the Individual suffers from alcohol abuse and has a history of three alcohol-related 
arrests.  Statement of Charges at 1. 
 
The Individual filed a request for a hearing in which he made a general denial of the allegations 
contained in the Notification Letter.  The LSO forwarded this request to the Director of the 
Office of Hearings and Appeals (OHA) who appointed me as Hearing Officer. 
 
At the hearing, the LSO presented one witness: the DOE Psychiatrist.  The Individual presented 
three witnesses: his spouse, his EAP Counselor (the EAP Counselor), and his brother.  The 
Individual also testified on his own behalf.  See Transcript of Hearing, Case No. TSO-0641 
(hereinafter cited as ATr.@).  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  THE SECURITY CONCERN AT ISSUE 
 
As noted above, the sole security concern at issue is Criterion J.  The LSO relied on the DOE 
Psychiatrist’s diagnosis of alcohol abuse and the Individual’s three alcohol-related arrests as 
justification for invoking this criterion.  Excessive alcohol consumption often leads to the 

                                                 
3  The Notification Letter alleges, in relevant part, that the Individual has:  
 

Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or 
a licensed clinical psychologist as . . . suffering from alcohol abuse.  10 C.F.R. ' 710.8(j) 
(Criterion J). 
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exercise of questionable judgment or the failure to control impulses, and can raise questions  
 
about an individual’s reliability and trustworthiness.  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Revised 
Guidelines) Guideline G at 10.   
 
IV.  FINDINGS OF FACT AND CONCLUSIONS OF LAW  
 
The Individual acknowledges that he has habitually used alcohol to excess and suffers from 
alcohol abuse.  Tr. at 106.  Accordingly, the only issue before me is whether the Individual has 
submitted sufficient evidence of rehabilitation and reformation to resolve the security concerns 
raised by his habitual use of alcohol to excess and alcohol abuse.  After considering all of the 
evidence in the record, I find that he has done so.  
 
The DOE Psychiatrist opined in his Report that the Individual would need to “participate in 
outpatient treatment of moderate intensity for a period of one year in order to provide adequate 
evidence of rehabilitation or reformation.”  DOE Exhibit 5 at 8.  The DOE Psychiatrist defined 
“moderate intensity” as a “treatment regime such as SMART or Alcoholics Anonymous once per 
week, or substance abuse counseling on a frequency determined by his counselor.”  Id.  The 
DOE Psychiatrist further opined that the Individual would need to abstain from using alcohol for 
“a minimum of one year since the last alcohol-related arrest (September 20, 2007).” Id. 
 
The Individual testified that the last time he consumed alcohol was on September 20, 2007, the 
date of his DUI arrest.  Tr. at 19-20.  The Individual testified that he doesn’t believe that he can 
safely use alcohol in moderation.  Tr. at 20-21.  The Individual testified that he has attended an 
outpatient treatment program, been meeting with an Employee Assistance Program 
(EAP)/Human Reliability Program Psychologist on a monthly basis, been obtaining counseling 
and educational services from an EAP Counselor, and been attending aftercare meetings.  Id. at 
14, 17-18, 21-24.  The Individual also testified that he has decided to permanently abstain from 
using alcohol.  Id. at 16, 19-20, 24.   
 
In support of his assertion that he has discontinued using alcohol, the Individual has submitted 
evidence showing that he has been subjected to random alcohol tests over the last year that 
yielded uniformly negative results.4  Tr. at 10.   In addition, the Individual’s spouse testified that 
the Individual no longer uses alcohol and that he has assured her of his intention to permanently 
abstain from the use of alcohol.  Tr. at 48-49.  The Individual’s brother testified that the 
Individual no longer uses alcohol.  Tr. at 41.  The Individual’s brother testified that he and the 
Individual spend a good portion of their free time together and that the Individual confides in 
him.  Tr. at 42.  The Individual’s brother testified that he has not observed the Individual using 
alcohol.  Tr. at 41.  The Individual’s brother, who testified that he himself has been sober since 

                                                 
4  The DOE Counsel and DOE Psychiatrist reviewed copies of 57 test results and stipulated on the record that these 
test results showed that the Individual had tested negative for alcohol use on 57 occasions during the period 
beginning on November 20, 2007, and ending on September 8, 2008.   Tr. at 10-14    
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1985, testified that after he and the Individual had discussed the Individual’s problems with 
alcohol, he recommended that the Individual quit drinking.  Tr. at 41.  The Individual’s brother 
testified that the Individual agreed that he needed to permanently refrain from using alcohol.  Tr. 
at 42-43.  Both the Individual’s spouse and brother indicated that they had been present with the 
Individual at gatherings where alcohol was served and that the Individual had refrained from 
using alcohol at these gatherings. Tr. at 44, 49-50. 
 
Under court order, the Individual attended a local outpatient treatment program (the outpatient 
program) for 76 hours.  Tr. at 14, 17.  At the hearing, the Individual submitted a letter from his 
counselor at the outpatient program indicating that the Individual began participating in the 
outpatient program on March 18, 2008.  Individual’s Exhibit 1.  The letter further indicates that 
the Individual participated in group sessions for three hours a week for three months for a total of 
76 hours.  Id.  After the Individual completed the court-ordered treatment, the Individual 
requested that he be allowed to continue participating in the outpatient program.  He currently 
attends a one-hour aftercare program on a weekly basis at the outpatient treatment program.  Id.; 
Tr. at 15, 17.  The outpatient treatment program counselor’s letter states: “At the present time 
[the Individual’s] prognosis is good and he appears sincere in his recovery.”  Individual’s Exhibit 
1 at 1.  The Individual testified that the outpatient treatment program has taught him a lot and 
enabled him to stay sober.  Tr. at 17.    
 
The EAP Counselor testified on the Individual’s behalf at the hearing.5   He testified that he first 
saw the Individual in order to conduct a fitness-for-duty evaluation.  Tr. at 28.  He recommended 
that the Individual attend eight sessions of alcoholism education and awareness training at the 
EAP and undergo random alcohol testing.  Id.  These sessions started on October, 31, 2007, and 
ended on December 19, 2007.  Id. at 31. The EAP Counselor testified that the Individual has 
been straightforward and sincere. Id. at 30, 36.  The EAP Counselor testified that both he and the 
EAP Psychologist were of the opinion that the Individual understands that he cannot use alcohol.  
Id. at 30, 35.  He opined that the Individual has a good family support system.  Id. at 35.  The 
EAP Counselor testified that he believes that the Individual will continue to remain sober.  Id. at 
30, 37.  The Individual’s prognosis is “good” in the opinion of the EAP Counselor.  Id. at 35-36.   
 
The DOE Psychiatrist was present during the entire hearing.  He testified after the other 
witnesses concluded their testimony.  He testified that the Individual has now provided adequate 
evidence of rehabilitation and reform.  Tr. at 59.   The DOE Psychiatrist testified that he had 
recommended that the Individual abstain from the use of alcohol for one year.  Id.  At the time of 
the hearing, the Individual had abstained from using alcohol for just 11 days less than one year, 
which the DOE Psychiatrist believes is clinically equivalent to a year’s sobriety.  Id. at 59, 62-65.  
The DOE Psychiatrist testified that the Individual met his recommendations for treatment as 
well.  Id. at 60.  He further testified that the Individual understands that he cannot safely use 
alcohol.  Id. at 59-60.  The DOE Psychiatrist testified that the Individual’s prognosis is 
“excellent.”  Id. at 60.        
 

                                                 
5  The EAP Counselor also testified that he had, in preparation for his testimony, reviewed the EAP Psychologist’s 
(who was unavailable for the hearing) file on the Individual.  Tr. at 28. 
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After carefully weighing all of the evidence in the record, including the testimony of the DOE 
Psychiatrist, I am convinced that the Individual recognizes that he suffers from alcohol abuse, is 
fully committed to his recovery and has provided sufficient evidence of reformation and 
rehabilitation.  Accordingly, I am convinced that the risk that the Individual will return to alcohol 
use is acceptably low.  The Individual has shown that he has been alcohol-free for over 50 
weeks.  He has obtained treatment for his alcohol abuse.  He is committed to sobriety.  I 
therefore conclude that the Individual has resolved the security concerns regarding his alcohol 
abuse.   
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criterion J.  Therefore, the Individual has demonstrated that restoring his security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, I find that the Individual’s security clearance should be restored.  
The DOE may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 19, 2008 
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This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter "the Individual") for access authorization (also 
referred to as a security clearance).  The governing regulations 
are set forth at 10 C.F.R. Part 710, "Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material."  This Decision will consider whether, 
based on the testimony and other evidence presented in this 
proceeding, the Individual’s suspended access authorization 
should be restored.  For the reasons detailed below, I have 
concluded that the Individual’s access authorization should not 
be restored at this time.   
 

I. Background   
 
The Individual received a security clearance in 1993.  DOE Ex. 8 
at 3.  In December 2006, an unidentified individual reported 
that the Individual may have used his office computer to access 
sexually explicit material during work hours.  DOE Ex. 7 at 1.  
The ensuing investigation confirmed the allegation.  Id. at 2.  
The Individual’s employer gave him a written reprimand and 
suspended him for one week without pay.  DOE Ex. 4 at 119. 
 
In January 2008, the Local Security Office (the LSO) conducted a 
Personnel Security Interview (PSI) of the Individual.  DOE    
Ex. 4.  The Individual admitted that, over the period March 2006 
to June 2007, he accessed increasingly explicit material.  Id. 
at 7-11, 77-79.  After the interview, the LSO referred the 
Individual to a DOE consulting psychiatrist (the DOE 
Psychiatrist), who evaluated the Individual and issued a report.  
DOE Ex. 3. 
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The DOE Psychiatrist did not diagnose the Individual with a 
mental condition affecting judgment and reliability.  In the DOE 
Psychiatrist’s view, the Individual had exercised “poor 
judgment,” DOE Ex. 3 at 8, but had “learned his lesson” and 
“benefitted from counseling,” id. at 9.  The prognosis was 
“good” that the Individual would not access sexually explicit 
information in the future or misuse his work computer in any 
other way.  Id.    
 
In the spring of 2008, the LSO notified the Individual that his 
conduct raised a substantial doubt about his eligibility for a 
security clearance.  DOE Ex. 1 (Notification Letter, Att.), 
citing 10 C.F.R. §§ 708.8(g), (l) (Criteria G and L).  The 
Individual requested a hearing before an Office of Hearings and 
Appeals (OHA) Hearing Officer.  DOE Ex. 2.  The OHA Director 
appointed me to serve as the Hearing Officer. 
 
In his request for hearing, the Individual attributed his 
computer misuse to anxiety.  DOE Ex. 2 at 2.  He further stated 
that the underlying stressors were no longer present and that he 
had received medical care and counseling to help him manage 
anxiety.  Id.   
 
Both DOE Counsel and the Individual submitted exhibits.  The DOE 
exhibits include an incident report, DOE Ex. 6, the PSI, DOE  
Ex. 4, and the Psychiatrist’s Report, DOE Ex. 3.  The 
Individual’s exhibits consisted of the following:  a witness 
list and chronology, Ind. Ex. 1, performance appraisals for the 
period 2004 to 2007, Ind. Ex. 2, a statement from a former 
supervisor, Ind. Ex. 3, a letter from the Individual’s 
physician, Ind. Ex. 4, and the Individual’s most recent 
performance appraisal, Ind. Ex. 5.     
 
At the hearing, the Individual testified and presented the 
testimony of four other individuals – his wife, his brother, his 
Employee Assistance Program (EAP) counselor, and his current 
supervisor.  A DOE security specialist and the DOE Psychiatrist 
also testified.   
 

II. Applicable Regulations 
 
The regulations governing an individual’s eligibility for access 
authorization are set forth at 10 C.F.R. Part 710, “Criteria and 
Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible 
for access authorization if such authorization “would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  
“Any doubt as to an individual’s access authorization 
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eligibility shall be resolved in favor of the national 
security.”  Id.  See generally Dep’t of the Navy v. Egan,     
484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security-
clearance determinations should err, if they must, on the side 
of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 
1990) (strong presumption against the issuance of a security 
clearance).   
 
If a question concerning an individual’s eligibility for a 
security clearance cannot be resolved, the matter is referred to 
administrative review.  10 C.F.R. § 710.9.  The individual has 
the option of obtaining a decision by the manager at the site 
based on the existing information or appearing before a Hearing 
Officer.  Id. § 710.21(b)(3).  At a hearing, the burden is on 
the individual to present testimony or evidence to demonstrate 
eligibility for access authorization, i.e., that access 
authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”   
Id.  § 710.27(a).  The Hearing Officer’s decision reflects “a 
comprehensive, common-sense judgment” based on all the relevant 
factors, including the nature, extent, and seriousness of the 
conduct, as well as any pertinent behavioral changes that have 
occurred since the conduct occurred.  Id.   
 

III. Findings and Analysis 
 
A. Whether the Notification Letter Correctly Identifies a 

Security Concern 
 

It is undisputed that, during the period March 2006 to June 
2007, the Individual used his work computer during work hours to 
access sexually explicit material.  It is also undisputed that 
this conduct was a violation of applicable rules.  See, e.g., 
DOE Ex. 8 at 2; DOE Ex. 4 at 115-16. 
 
The Notification Letter correctly identifies the Individual’s 
computer misuse as derogatory information under Criterion G and 
Criterion L.  Derogatory information under those criteria raises 
concerns about an individual’s willingness to comply with 
applicable rules and, more generally, an individual’s judgment 
and reliability.  Criterion G specifically applies where an 
individual has “violated or disregarded regulations, procedures, 
or guidelines pertaining to sensitive information technology 
systems.”  10 C.F.R. § 710.8(g).  Criterion L is broader and 
applies to “circumstances” indicating that the individual is 
“not honest, reliable, or trustworthy” or that “furnishes reason 
to believe” that the individual may be subject to pressure to 
act contrary to the interests of national security.  10 C.F.R.  
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§ 710.8(l).  Thus, the Individual’s misuse of his work computer 
raises Criteria G and L concerns about his willingness to comply 
with applicable rules and, more generally, his judgment and 
reliability.  See generally Personnel Security Hearing, Case No. 
TSO-0058, 28 DOE ¶ 82,959 at 86,496-97 (2003).  Accordingly, I 
now turn to whether the Individual has resolved those concerns.   
 
  B.  Whether the Individual Has Resolved the Security Concerns  
 
The Individual argues that the computer misuse was an aberration 
and will not recur.  Accordingly, I consider the circumstances 
surrounding the computer misuse, subsequent actions taken by the 
Individual, and how much time has elapsed.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access 
to Classified Information (issued on December 29, 2005 by the 
Assistant to the President for National Security Affairs, The 
White House) (the Adjudicative Guidelines), Guidelines ¶¶ 17(c), 
17(d), 41(a).   
 
The Individual attributes his computer misuse to anxiety arising 
from stressful conditions at work and at home.  See, e.g., DOE 
Ex. 2 at 2; Tr. at 8, 86-90.  He cited a stressful job involving 
duties outside his expertise and a lack of sleep attributable to 
after-hours work on a house project, night-time noise from a 
road construction project, and church and family commitments.  
Id. at 86-87.  Originally, the Individual used his work computer 
to search for non-sexual images but, as the stressful conditions 
increased, he began to access sexually explicit material.  DOE 
Ex. 4 at 7-11.  The Individual’s witnesses corroborated the 
Individual’s testimony about the stressful conditions.  Tr. at 
73-75 (wife), 30-37 (EAP counselor).  The EAP counselor 
testified that the Individual’s computer misuse was the 
Individual’s attempt, albeit an inappropriate one, to relieve 
anxiety.  Id. at 33-34.     
 
The Individual testified that the stressful conditions no longer 
exist:  he has a new job within his area of expertise, he has 
reduced his non-work commitments, and he has the tools to manage 
anxiety.  See, e.g., Tr. at 9-12, 62, 86-92.  The Individual’s 
witnesses corroborated this testimony.  See, e.g., id. at 67 
(current supervisor), 75-77 (the Individual’s wife).  The 
Individual’s physician and the EAP counselor also corroborated 
the Individual’s testimony that he has received treatment for 
anxiety and counseling for managing stress.  See  Ind. Ex. 4 
(physician’s letter); Tr. at 30-39, 52, 54, 57 (EAP counselor).  
The DOE Psychiatrist views any future computer misuse as 
“extremely unlikely.”  Tr. at 110-11. 
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As additional support for his position that the computer misuse 
was an aberration, the Individual cites his work record.  He 
testified that he has not had any workplace infractions and that 
he is committed to his job.  Tr. at 9. See also DOE Ex. 2 at 4.  
The Individual’s current supervisor testified similarly:  he 
stated that the Individual is conscientious and meticulous in 
his work.  Tr. at 67.  The Individual’s performance appraisals 
indicate that he is a valued employee.  Ind. Exs. 2 and 5. 
 
As the foregoing indicates, the Individual has presented 
evidence indicating that, during the period of time in question, 
he was suffering from anxiety, that the stressors are no longer 
present, and that he has obtained medication and tools to manage 
anxiety.  Nonetheless, I cannot conclude that the Individual has 
resolved the security concerns.  The Individual’s computer 
misuse represents a failure to follow rules, as well as poor 
judgment.  Moreover, the Individual’s misuse extended over a 
significant period of time – 15 months.  Finally, the 
Individual’s insight is relatively recent.  In January 2008, 
when the Individual was “pretty distraught,” he used his work 
computer to access portraits of women on one of the web sites on 
which he had previously searched for sexually explicit material.  
DOE Ex. 4 at 120-23.  Thus, as recently as nine months ago, the 
Individual was still turning to his work computer to relieve 
anxiety.  Id. at 122.  Based on the foregoing, it is too early 
to conclude that the Individual has resolved the concerns about 
his willingness to follow applicable rules and his judgment and 
reliability.   
 
This decision is consistent with OHA precedent.  Individuals 
have typically attributed computer misuse to anxiety or boredom; 
significant factors in determining whether the security concerns 
were resolved were the extent of the misuse and how recently it 
occurred.  The misuse in the instant case – extending over 15 
months and ending approximately one year before the hearing - is 
more extensive and recent than cases in which the individuals 
resolved the security concern.  See Personnel Security Hearing, 
Case No. TSO-0541, 30 DOE ¶ 82,754 (2008) (less than one year’s 
misuse, ending three years before hearing); Personnel Security 
Hearing, Case No. TSO-0510, 30 DOE ¶ 82,783 (2008) (two months’ 
misuse, ending two years before the hearing).  More importantly, 
the misuse in this case is more extensive than another case in 
which the individual did not resolve the concern.  See Personnel 
Security Hearing, Case No. TSO-0058, 28 DOE ¶ 82,959 (2004) 
(four months misuse, ending approximately one year before the 
hearing).  Accordingly, the conclusion that the Individual has 
not resolved the security concerns is well within OHA precedent. 
 
      V. Conclusion 
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It is undisputed that the Individual used his work computer to 
access sexually explicit material.  The Notification Letter 
correctly identified this conduct as raising Criteria G and L 
concerns that the Individual is not reliable and trustworthy.  
Given the extent of the misuse and its recency, I cannot find 
that the Individual has resolved the concern.  Accordingly, I 
cannot conclude that granting access authorization to the 
Individual “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  Based on the foregoing, the Individual’s 
suspended access authorization should not be restored.  Any 
party may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R.  § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 9, 2008 
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This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R.

Part 710, entitled "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special Nuclear

Material."  As explained below, it is my decision that the

individual should not be granted an access authorization.

I.  BACKGROUND

The individual held a DOE access authorization from 1981 until

November 1998, from June 1999 until September 1999, and from April

2000 until March 2001.  “Case Evaluation Sheet”, DOE Exhibit 3.  A

request for reinstatement was received from the individual’s

employer in July 2007, and in December 2007, the DOE conducted a

Personnel Security Interview with the individual (the 2007 PSI)

regarding his past legal problems, his employment history, and his

financial situation.  In addition, the individual was evaluated in

February 2008 by a DOE-consultant psychologist (the DOE-consultant

Psychologist), who issued a report setting forth her conclusions

and observations.  DOE Exhibit 17.     

In May 2008, the Manager for Personnel Security of the DOE area

office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  Enclosure 2 to this letter,
which is entitled “Information Creating a Substantial Doubt
Regarding Eligibility for Access Authorization,” states that the
individual’s behavior has raised security concerns under Sections
710.8(f), and (l) of the regulations governing eligibility for
access to classified material (Criteria F and L).  
With respect to Criterion F, the Notification Letter finds that the

individual deliberately misrepresented, falsified, or omitted
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1/ The Operations Office also finds that in March 1985, a DOE-

consultant psychiatrist evaluated the individual and concluded that

he suffered from “Adjustment Disorder with Disturbance of Conduct,

Mild and Episodic.”  In 1974, another psychiatrist diagnosed the

individual as suffering from Passive-Dependent Personality

Disorder.

significant information to the DOE.  Specifically, it finds that at

his 2008 DOE psychological evaluation, he only admitted to one

arrest in November 2003, when he also had been arrested in 1974,

1984 and 1989.  It also finds that at the 2007 PSI, he initially

denied any arrests involving sexual activities, and then admitted

to an incident and related arrest in the 1970's.  However, he

failed to mention a 1984 arrest for touching young women.  It also

finds that on a  1992 Questionnaire for Sensitive Positions (QSP),

the individual indicated that he had not been arrested in the last

five years while, at a 1993 PSI, he admitted that he was arrested

and charged with shoplifting in May 1989.  See Enclosure 2 to

Notification Letter, DOE Exhibit 1.    

The Notification Letter finds with respect to Criterion L that the

individual has engaged in unusual conduct or is subject to

circumstances which tend to show that he is not honest, reliable,

or trustworthy.  Specifically, it finds that after evaluating the

individual in February 2008, the DOE-consultant Psychologist

concluded that in light of his history of poor judgment, impulsive

behavior, and disregard for social expectations, he is likely to

continue his pattern of sporadic indiscretions. 1/  

The Notification Letter also refers to numerous instances of

questionable or criminal conduct by the individual.  It finds that

despite coming out of Chapter 7 Bankruptcy in 2002, the individual

has been gambling about three times a week, $200 to $300 a week,

since 2002.  It finds that in November 2002, a former employer

warned the individual that if he continued accessing images of

scantily clad women on the internet at work, he would be

terminated.  Despite this warning, he continued accessing these

websites, and was terminated in August 2003.  Id.

The Notification Letter finds that because of his efforts to

contact an ex-girlfriend, the individual was issued restraining

orders in 2001, 2003 and 2004, that in April 2003 he was charged

with violation of a restraining order, and that in January 2004 a

warrant was issued for his arrest concerning another violation of

a restraining order.  It also finds that in 1997, a restraining

order was issued to him in the context of his divorce.
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2/ The Notification Letter erroneously states that this occurred

in “approximately 1968.”

The Notification Letter finds that the individual was arrested for

shoplifting in 1989, and that he was terminated from a utility

company for falsifying his application in 1979. 2/   Finally, it

refers to the individual’s arrests in 1984 and 1974 for touching

women, finds that he also was terminated from employment in the

early 1970's for touching women, and finds that in 1973, state

college police turned him over to municipal police for touching a

woman.  Id. 

II.  THE SEPTEMBER 2008 HEARING 

At the individual’s request, a hearing was convened in September

2008 to afford him an opportunity to submit information to resolve

these concerns.  At the hearing, testimony was received from seven

persons.  The DOE presented the testimony of the DOE-consultant

Psychologist.  The individual testified and presented the testimony

of a psychiatrist who he engaged for evaluative purposes (the

individual’s psychiatrist), his current supervisor, his girlfriend,

a longtime friend, and a longtime friend and former co-worker (the

friend/co-worker).

The hearing testimony focused on the opinions of the medical

professionals concerning the individual’s behavioral history,  and

the individual’s efforts to explain that he has not deliberately

omitted information when responding to DOE inquiries, and to

present evidence to mitigate the concerns raised by his past

statements, behavior and legal problems.

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d). 
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This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing (Case No. VSO-0002),

24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE

¶ 83,013 (1995).  See also 10 C.F.R. § 710.7(c).

IV. FINDINGS AND ANALYSIS

A.  Criterion F Concerns

False statements by an individual in the course of an official

inquiry regarding a determination of eligibility for DOE access

authorization raise serious issues of honesty, reliability, and

trustworthiness.  The DOE security program is based on trust, and

when a security clearance holder breaches that trust, it is

difficult to determine to what extent the individual can be trusted

again in the future.  See, e.g., Personnel Security Hearing (Case

No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE

¶ 83,030 (2000) (terminated by Office of Security Affairs, 2000).

With respect to Criterion F, the Operations Office finds that the

individual omitted significant information in responding to

questions at his February 2008 DOE psychological evaluation, his

December 2007 PSI, and his 1992 QSP.  At the hearing, the

individual testified that when he answered the written questions at

his 2008 psychiatric evaluation, he did not feel that he needed to

go back to the early 1970's to list all of his arrests.  He stated

that he thought that he only had to go back seven years, because

the issue before the DOE was the reinstatement of his clearance.

He stated that he could not have been trying to deceive the DOE-

consultant Psychologist, because he knew that all of his arrests

already were reported to the DOE.  TR at 277.
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3/ The record indicates that this arrest took place in 1974, not

1972.

The individual stated that at the 2007 PSI, he initially answered

“no” to a question about having committed any sexual assaults

because he believed that the security specialist was asking about

the last seven years.  He stated that he then recounted to the

security specialist an incident in 1971 where he was fired for an

act of sexual touching.  He asserted that the DOE was not

previously informed of this incident, because there was no arrest

concerning that incident, and argued that clearly he was not trying

to withhold information.  TR at 278-279.  He testified that he also

identified to the security specialist a 1972 arrest for sexual

assault, 3/  but admits that he failed to identify his 1984 arrest

for sexual assault.  TR at 280-281.  

The individual testified that he omitted his 1989 arrest for

shoplifting from a 1992 QSP because he did not consider it a “full-

blown arrest.”  He stated that the police officer showed up at the

store where the incident occurred and gave him a citation, which he

took to court and paid a $50 fine.  TR at 259-260.  

I am not convinced by the individual’s assertions that his

omissions of derogatory information were based on a reasonable

interpretation of the DOE’s questions.  With regard to the 2008

psychiatric evaluation, the DOE-consultant Psychologist testified

that when she evaluates individuals for the DOE, she requests

extensive background information from them.  She stated that she

does not recall the specifics of her interview with the individual,

but that she usually asks people if they ever have been arrested,

and that she never asks them to limit their response to the last

seven years.  She testified that no one else who she has examined

has limited their response to the last seven years.  Tr at 21-22,

38. 

At the hearing, the DOE counsel questioned the individual

concerning other instances where the individual appeared to avoid

revealing derogatory information in the context of employment

applications or security clearances.  The individual admitted that

he was fired from a job in 1979 in part because he failed to report

his 1974 arrest for sexual assault.  He stated that he did not

report the arrest because he had forgotten about it.  TR at 201.

He further stated that he did not report the 1974 arrest on his

1985 Personnel Security Questionnaire (PSQ) where it asked “have

you ever been arrested” because the PSQ was a five year update.  TR

at 248.
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In addition, the individual acknowledged that in a 1980 application

for employment with a DOE contractor and in a related DOE

Questionnaire for Sensitive Position, he falsely stated that he had

completed a Masters Degree.  He testified that he provided those

answers because he expected to receive the degree in the near

future, although he actually did not receive it until 1982.  TR at

241-245.

At the hearing, the individual also confirmed that he was arrested

for sexual assault in 1984 after he improperly touched a woman, and

later pled guilty to harassment.  He admitted that he falsified his

account of the arrest at his 1985 PSI to omit the touching, and

that he falsified his 1985 PSQ by stating that he was arrested for

harassment rather than for sexual assault.  He testified that he

falsified these accounts because he feared that telling the truth

would end his marriage.  TR at 245-247.

Although the individual’s psychiatrist, his supervisor, and his

longtime friend described the individual as a moral and honest

person, their opinion does not outweigh the individual’s extensive

history of minimizing or omitting derogatory information to the

DOE.  The individual’s psychiatrist expressed his belief that the

individual failed to report his full history of arrests to the DOE-

consultant Psychologist in 2008 because the individual came to that

interview with a preformed notion that he was being judged for the

last seven years, and regardless of what was asked of him at the

interview, he answered along those lines.  TR at 53.  Even if I

accepted this explanation, it would not resolve the DOE’s concern.

If the individual places time frames on DOE questions that were not

in those questions, the DOE cannot be assured that the individual

will properly report necessary information in the future. 

In light of his extensive history of failing to present derogatory

information to the DOE in an accurate and straightforward manner,

I am not convinced that the individual did not act deliberately

when he failed to report his full arrest record to the DOE-

consultant Psychologist, his 1984 sexual assault arrest at his 2007

PSI, and his 1989 shoplifting arrest on his 1992 QSP.  As I stated

to the individual at the outset of the hearing, an affirmative

finding regarding eligibility for access authorization is possible

only for individuals who cooperate by providing full, frank and

truthful answers to the DOE’s relevant questions.  TR at 9.  Based

on the  evidence discussed above, I find that the individual has

not mitigated the Criterion F security concerns.
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B.  Criterion L Concerns

The Notification Letter correctly identifies the individual’s

history of arrests, his receipt of restraining orders, his

terminations for cause, his computer misuse, and indications of his

financial irresponsibility as derogatory information under

Criterion L.  Criterion L applies broadly to “circumstances”

indicating that the individual is “not honest, reliable, or

trustworthy” or that “furnishes reason to believe” that the

individual may be subject to pressure to act contrary to the

interests of national security.  10 C.F.R.  § 710.8(l).  Thus, the

individual’s behavior raises Criterion L concerns about his

willingness to comply with applicable laws and workplace rules,

and, more generally, his judgment and reliability.  Accordingly, I

now turn to whether the individual has resolved those concerns.  

(1)  The Individual Has Mitigated the Security Concern Relating to

His Gambling Activity

At his 2007 PSI, the individual reported that he has been gambling

about three times a week, $200 to $300 a week, since 2002.  The

Notification Letter found that this level of gambling raised a

concern in light of the individual’s recent Chapter 7 Bankruptcy.

At the hearing, the individual explained that his bankruptcy

occurred in November 2001 while he was unemployed.  He stated that

he had co-signed his ex-girlfriend’s $17,000 car loan, and that he

filed for bankruptcy protection when he became concerned that the

bank holding that car loan would garnish his unemployment

insurance, and that he would be unable to make support payments to

his children.  TR at 233.  The individual indicated that he did not

begin to gamble until he became employed in a different state in

June 2002.  TR at 236.  His girlfriend, who has known the

individual since December 2001, confirmed his account.  TR at  145-

165. 

With regard to his current gambling activity, the individual stated

that at the time of the 2007 PSI, he was gambling $200 to $300 a

week because his rent was low, and he had adequate discretionary

income to support that level of activity.  He testified that he now

limits his gambling losses to no more than $100 a week, because he

and his girlfriend have purchased a home together and their

mortgage is triple their former rent.  His girlfriend confirmed

that since they  purchased a home in early 2008, they visit a

casino once or twice a week, and that they gamble $100 to $200 per

month. TR at 145-165.  The individual also referred to his

financial disclosure form, which indicates that he has about $988

a month of discretionary income to save or to use for recreational



- 8 -

activities such as gambling.  TR at 228-233, Individual’s

Exhibit E.  Finally, the individual’s friend/co-worker  stated that

the individual is meticulous about his finances, and he believes

that the individual’s gambling is just a recreational activity.  TR

at 145-165.

In light of the evidence discussed above, I conclude that the

individual has shown that his gambling in recent years has not been

evidence of financial irresponsibility.  He has shown that his

gambling practices were unrelated to his 2001 bankruptcy filing,

and that he has consistently exercised due care not to accrue

gambling losses that he cannot afford.  Accordingly, I find that

the individual has mitigated this concern.

(2) The Individual Has Not Resolved the Remaining Security Concerns

(i) The Individual Has Demonstrated a Lengthy Pattern of

Irresponsible Behavior

At the hearing, the DOE-consultant Psychologist testified that she

is concerned that the individual has a history of poor judgment,

impulsive behavior and a disregard for following rules that dates

back to the early 1970's.  She testified that she is most concerned

by the behavior that resulted in his being fired in 2003 after

ignoring warnings not to use his personal computer to access the

internet for personal reasons.  TR at 25.  She stated that the

individual’s past actions demonstrate poor judgment that could

affect his ability to perform or make decisions in a reliable

manner.  TR at 26.  Based on his history, she opined that his

unreliable behaviors keep repeating in various ways, such as an

instance of shoplifting, not disclosing information requested by

the DOE, and failing to heed a warning about inappropriate computer

use.  TR at 26.

In his testimony, the individual’s psychiatrist viewed the

individual’s history as indicating increasing maturity.  He stated

that he believes that the individual had an arrested development

that lasted through the 1970's and 1980's, when the individual

exhibited a lack of maturity and an inability to learn from his

experiences.  TR at 46.  He stated that the individual now is

ashamed of his behavior during this period, and does not know why

he did it.  TR at 47.  The individual’s psychiatrist testified that

he does not share the DOE-consultant Psychologist’s view that the

individual’s computer misuse in 2002-2003 indicates a significant

personality defect.  He stated that the individual’s termination

for computer misuse occurred because the individual has a

rebellious streak and, even though he was given limits by his
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employer, the individual did not use his adult mind-set to

recognize that this misuse was developing into a problem that could

get him dismissed.  TR at 58.  The individual’s psychiatrist

believes that the individual continues to possess a rebellious

streak as a part of his nature, but that this does not mean that he

cannot control his future actions. TR at 65.

I find the analysis of the DOE-consultant Psychologist to be

persuasive in identifying an ongoing pattern of irresponsibility in

the individual’s behavior.   In his testimony, the individual’s

psychiatrist appeared to be focused on whether the individual

exhibited pathological behavior that supported a diagnosable mental

illness, and dismissed behavior that did not rise to this level as

merely exhibiting a “rebellious streak.”  However, a failure to use

an “adult mind-set” and to ignore the rules of his employer are

unacceptable behavior for someone possessing an access

authorization. 

(ii) The Individual Has Failed to Show that His Pattern of

Irresponsible Behavior Has Ended

At the hearing, the individual and his witnesses testified in

detail about the incidents described in the Notification Letter,

and offered explanations aimed at mitigating the DOE’s concerns.

The individual testified that his sexual assaults in the 1970's and

early 1980's involved inappropriate pats, pinches and touching.  He

stated that it was impulsive behavior that did not follow societal

norms in respecting other people’s rights.  He testified that the

1984 incident was the last time he committed such an act.  TR at

199-203.  The individual testified that his 1989 arrest for

shoplifting involved the theft of a 79 cent wallet insert, which he

took because he could not buy the insert without purchasing the

wallet.  He expressed regret for the theft.  TR at 203-2004.

The individual stated that his ex-girlfriend was granted a

restraining order against him in 2001 in order to prevent him from

contacting her about paying back money that she owed to him.  He

stated that he was convicted of violating it after he attempted to

have a friend serve her with court papers.  He testified that his

conviction for violating the order was overturned on appeal.  TR at

219-220, 269-271.  He stated that he subsequently was convicted of

violating a permanent restraining order in 2003.  He stated that

this occurred because he forgot about the restraining order and

sent his ex-girlfriend a signed note asking for money he believed

that she owed to him.  TR at 274-275.  The testimony of the

individual’s longtime friend basically confirmed his account.  TR

at 91-98, 
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4/ The Notification Letter states that the computer misuse began

in 1999, while the individual contends that this activity began in

October 2001, when he was permitted to use his former employer’s

computer during a period of unemployment, and that he continued the

activity when he again became employed in June 2002.  Id. at 4.  I

accept the individual’s clarification of this date.

The individual admitted that he was fired in 2003 for blatant

disregard of the rules governing workplace computer use. 4/    He

acknowledged that he was warned about the inappropriate use, and

continued it.  He stated that he does not know why he did this, and

wishes he had had a different frame of mind and heeded the rules.

He stated that he has learned “a big lesson from that.”  TR at 225.

The Individual’s supervisor testified that the individual has

worked for him for about twenty months, and that the individual has

demonstrated diligence and concern for doing his job correctly.  He

testified that the individual routinely works with sensitive

information and that he is not aware of any mishandling of this

information by the individual.  He stated that the individual

always responds honestly in workplace dialogues.  TR at 125-139.

The individual’s friend/former co-worker testified that he worked

with the individual at a DOE facility from about 1981 through 1998,

and that the individual was very detail oriented and always

followed the rules when handling classified materials.  TR at 140-

145.  He stated that following the individual’s divorce in the late

1990's, the individual made a real shift in personality and became

more respectful in his treatment of others.  He stated that in the

last five years, the individual has entered into a stable period in

his life, and is demonstrating greater maturity.  TR at 145-165.

The individual’s longtime friend testified that from about 1980

until the late 1990's, they worked in different areas of the same

DOE facility.  He stated that the individual is honest, loyal and

trustworthy, is dedicated to his work, and that he knows of no

security breaches involving the individual.  TR at 99-104.  

The individual’s psychiatrist testified that it took the individual

an extra 15 years, but that he is now an adult.  He stated that the

individual has a strong sense of moral values, and that now he

better understands the context in which he is operating.  He stated

that he would hire and trust the individual.  TR at 56-57.  He

stated that the individual’s current relationship with his

girlfriend is stable and reflects his maturity.  TR at 51.  The

individual’s psychiatrist testified that he is clinically confident
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5/ The record indicates that the individual’s current employer

has not warned or disciplined the individual for these activities.

See Testimony of the individual’s supervisor, TR at 137-139.  

that the individual will not repeat his irresponsible behavior

because his most egregious behavior involving improper touching

occurred many years ago.  He rejected the notion that the

individual’s more recent problem concerning his looking at sexually

related internet sites in the workplace was connected to this past

behavior, opining that the individual’s workplace behavior

involving his computer was not unusual and did not indicate a

“moral failing.” TR at 78-79. 

While this testimony indicates that the individual has gained some

measure of insight into his past actions, and now is enjoying a

stable relationship with his girlfriend, he has not demonstrated

that he has overcome his past pattern of irresponsible conduct.  In

this regard, I share the concerns raised by the DOE-consultant

Psychologist, who testified that her experience with people with

maladaptive behaviors that span many years indicates that the

individual’s problem is entrenched to a certain degree, and is

likely to continue.  TR at 27-28. 

Evidence received at the hearing supports this view.  In his

testimony, the individual acknowledged that at his 2007 PSI, he

admitted to the DOE security specialist that he was violating his

current employer’s policy concerning computer use when he accessed

his credit card sites to check on his credit charges.  He further

testified that because the DOE security specialist questioned this

practice at the 2007 PSI, he reduced the frequency with which he

accesses his credit card sites and news sites such as MSN from his

work computer, and now accesses them “very rarely.”  TR at 262-263.

5/  

Based on this testimony, I find that the individual has chosen to

deliberately violate his current employer’s stated policy

concerning computer use.  Moreover, when he was warned about that

misuse by a DOE security specialist, he chose to continue the

improper conduct with reduced frequency.  I find that this is

strong evidence that the individual continues to demonstrate a

persistent and unacceptable level of disregard for rules of

workplace conduct.  With respect to the misuse of his workplace

computer, the individual must end his misconduct for a period of

time before the DOE’s concerns can be mitigated.  In light of the

individual’s ongoing conduct, applicable adjudicative standards as

well as DOE precedent support the conclusion that the individual
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has not resolved the security concerns relating to his ongoing

pattern of irresponsible behavior evidenced by his misuse of his

work computer. See Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information (issued on

December 29, 2005 by the Assistant to the President for National

Security Affairs, The White House) (the Adjudicative Guidelines),

Guidelines ¶ 17(c) and (d), ¶ 41(a).  See also, Personnel Security

Hearing, Case No. TSO-0541, 30 DOE ¶ 82,754 (2008) (less than one

year’s misuse, ending three years before hearing); Personnel

Security Hearing, Case No. TSO-0510, 30 DOE ¶ 82,783 (2008) (two

months’ misuse, ending two years before the hearing).  In light of

the individual’s ongoing inappropriate conduct, I find that he has

not mitigated the DOE Criterion L concerns.

V. CONCLUSION

For the reasons set forth above, I find that the individual has not

mitigated the Criterion F concerns set forth in the Notification

Letter, and has not fully mitigated the Criterion L concerns set

forth in that letter.  Accordingly, after considering all of the

relevant information, favorable or unfavorable, in a comprehensive

and common-sense manner, I conclude that the individual has not

demonstrated that granting the individual an access authorization

would not endanger the common defense and would be clearly

consistent with the national interest.  It is therefore my

conclusion that the individual should not be granted an access

authorization.  The individual or the DOE may seek review of this

Decision by an Appeal Panel under the regulation set forth at 10

C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: November 17, 2008



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

2/The HRP is a security and safety reliability program designed to ensure that individuals who occupy positions

affording access to certain materials, nuclear explosive devices, facilities, and programs meet the highest standards of

reliability and physical and mental suitability.  See 10 C.F.R. § 712.1.  Among the numerous requirements for
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* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                                January 23, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 18, 2008

Case Number: TSO-0644

This Decision concerns the eligibility of xxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

The individual has held a “Q” clearance for four years.  In July 2003, as part of a background

investigation, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the

individual to address various issues, including the illegal use of prescribed medication and his

overdose on Oxycontin in August 2001.  In addition to the PSI, the LSO requested the individual’s

medical records and recommended a psychiatric evaluation of the individual.  The LSO referred the

individual to a DOE psychologist for a forensic psychological evaluation in February 2004.

However, at that time the individual was not diagnosed with a condition which causes or may cause

a significant defect in his judgment and reliability.  In March 2004, the individual signed a DOE

Drug Certification and was granted a “Q” clearance.

In March 2006, based on the individual’s Human Reliability Program (HRP) review, the DOE issued

a Letter of Interrogatory (LOI) to the individual to obtain clarification regarding his use of drugs. 
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2/(...continued)

participation in the HRP are the following: a level “Q” DOE security clearance, a psychological evaluation, initial and

random drug and alcohol tests and successful completion of a counterintelligence evaluation, including a

counterintelligence-scope polygraph examination.  See 10 C.F.R. § 712.11 (1), (7), (8), (9) and (10).

3/ Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant information

from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel Qualifications Statement,

a Personnel Security Interview, written or oral statements made in response to an official inquiry on a matter that is

relevant to a determination regarding eligibility for DOE access authorization. . . .”  10 C.F.R. § 710.8(f). Criterion H

relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion of a psychiatrist

or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”  10 C.F.R.

§ 710.8(h).   Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, possessed, used, or

experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to

Section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics,

etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of medicine, or as

otherwise authorized by Federal law.”  10 C.F.R. § 710.8 (k).  Criterion L relates, in relevant part, to information that

a person has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual

is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure,

coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the national

security . . .” 10 C.F.R. § 710.8(l).

 2/  After resolving the drug use concern, the individual continued the HRP processing.  However,

in March 2007, after receiving various incident reports reflecting concerns involving the individual’s

use of opioids and after the individual had been on medical restriction for over 90 days, DOE

terminated the individual’s clearance.

In April 2007, the individual’s employer submitted a request for reinstatement of the individual’s

“Q” clearance.  For purposes of this proceeding, the individual is treated as an applicant for an access

authorization.  Information revealed during a background investigation prompted the LSO to conduct

two additional PSIs in July and October 2007.  As a result of the PSIs and the revelation of the

individual’s resumption of opioid usage, the LSO referred the individual to a DOE psychologist to

conduct a second forensic psychological examination.  The DOE psychologist examined the

individual in November 2007, and memorialized his findings in a report (Psychological Report or

Exhibit (Ex.) 16).  In the Psychological Report, the DOE psychologist opined that the individual met

the criteria for Substance Dependence (Opioid) and Pain Disorder Associated with both

Psychological Factors and a Genuine Medical Condition as well as Chronic and Personality Disorder

Traits.  The DOE psychologist further opined that the individual has an illness or mental condition

which causes, or may cause, a significant defect in judgment and reliability.

In May 2008, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of four potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (f)(h)(k) and (l) (hereinafter referred to as Criteria F,

H, K and L, respectively).  3/
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Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychologist.  The individual called seven witnesses,

including a staff psychologist, two employees of the individual’s Aftercare program, his supervisor,

a co-worker, a friend/sponsor and his wife.   He also testified on his own behalf.  The DOE and the

individual submitted a number of written exhibits prior to and during the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites four potentially disqualifying criteria as bases for denying the

individual’s security clearance, Criteria F, H, K and L.  To support its reliance on Criterion F, the
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LSO relies on information in its possession that the individual, on numerous occasions from 2000

to 2007, provided inconsistent and discrepant information regarding his use of narcotics and failed

to inform all of his health care providers of his previous diagnosis of Opioid Dependence.  The LSO

also relies on information in its possession that the individual provided false or misleading

information concerning his medical care and use of narcotics to his employer’s security personnel

and to the DOE psychologist. 

From a security standpoint, false statements made by an individual in the course of an official inquiry

regarding a determination of eligibility for DOE access authorization raise serious issues of honesty,

reliability, and trustworthiness.  The DOE security program is based on trust, and when a security

clearance holder breaches that trust, it is difficult to determine to what extent the individual can be

trusted again in the future.  See Guideline E of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information issued on December 29, 2005 by the Assistant to the

President for National Security Affairs, The White House.

To support Criteria H and K, the LSO relies on the DOE psychologist’s opinion that the individual

suffers from Substance Dependence (Opioid) and Pain Disorder, mental conditions which cause, or

may cause, a defect in the individual’s judgment or reliability.  In his psychological report, the DOE

psychologist further noted that the individual has continued to misuse prescribed narcotic medication

knowing he has an opioid addiction and has engaged in drug-seeking behavior with physicians and

non-compliance with a treating physician.  The LSO also relies on the DOE psychologist’s opinion

to support Criterion K in this case, and the following information: (1) in August 2001, the individual

was admitted to a hospital for a drug overdose after taking Opium, Mepergan, Oxycontin, Klonopin,

Percocet, Celexa and OxyIR at excessive levels because he wanted to have ‘one last fling.’  He was

diagnosed with Opioid Dependence, Sedative Abuse, and Mood Disorder, Not Otherwise Specified.

Also, during his intake evaluation at the time of his hospitalization for drug overdose in 2001, the

individual admitted to using opium that morning and he reported having thoughts of killing people;

(2) during his 2007 psychological evaluation, the individual admitted that his neurosurgeon advised

him to discontinue use of Percocet pain medication because his pain condition was improving.

However, the individual admitted taking both Percocet and Ultram, narcotic pain medications, on

his own; (3) in August 2007, at the request of a staff psychologist, a neuropsychiatrist conducted an

independent medical evaluation and concluded that the individual suffers from Mixed Pain Disorder,

with both Anatomic and Psychogenic Components, History of Opiate and Polysubstance Dependence

and Abuse, and Mixed Personality Disorder with Schizotype, Obsessive Compulsive and Antisocial

Traits; (4) in December 2006, a staff psychologist temporarily restricted the individual from work

requiring access authorization pending an evaluation of the individual’s resumed use of

Hydrocodone (an Opioid) in late 2005 in light of the fact that the individual had completed inpatient

detoxification for Opioid Dependence in 2001; (5) the individual admitted he was addicted to

narcotic pain medications including Oxycontin since 1999, taking up to 400 milligrams a day for a

six-month period in 2001; (6) in 2001, one of the individual’s treating physicians discharged the

individual and refused to continue treatment because the individual violated his narcotic contract;

(7) the individual illegally used his mother’s Xanax and Percocet two to three times in November

1999, Klonopin four to five times, and Ambien; (8) the individual admitted to using marijuana 10

to 15 times and purchasing marijuana two to three times from 1992 to 2001 and (9) in February
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1998, while in the military, the individual took Valium (provided by his girlfriend) knowing that it

was against the law, overdosed, and was hospitalized.  In addition, the individual was discharged

from the Navy under Other than Honorable Conditions due to misconduct for the use of marijuana.

See Statement of Charges at 1-4.  

There are significant security concerns associated with Criteria H and K.  First, a mental condition

such as Substance Dependence (Opioid) can impair a person’s judgment, reliability and

trustworthiness.  See Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility

for Access to Classified Information issued on December 29, 2005, by the Assistant to the President

for National Security Affairs, The White House.  Second, engaging in criminal conduct can raise

questions about a person’s ability or willingness to comply with laws, rules, and regulations.  Also,

illegal drugs can impair a person’s judgment which, in turn, can raise questions about the person’s

reliability and trustworthiness.   See id. at Guideline H.

As for Criterion L, the LSO alleges that in March 2004, the individual signed a DOE Drug

Certification that he would not use or be involved with illegal drugs while in the possession of a

DOE security clearance.  Despite this certification, in November 2007, the DOE psychologist

diagnosed the individual as opioid dependent.  In addition, in October 2002 and March 2007, the

individual signed DOE Security Acknowledgments certifying that he understood that the use of any

controlled substances, except as prescribed by a licensed physician and a diagnosis of an illness or

mental condition, could result in the loss of his DOE access authorization. Despite these

certifications, the individual admitted that he may have violated the agreements by misusing narcotic

medication.  The individual’s use of illegal drugs in express contravention of DOE’s policy against

using illegal substances in all situations, especially while holding a security clearance, calls into

question the individual’s judgment, reliability, trustworthiness and his ability to protect classified

information. See id. at Guideline E.

IV.  Findings of Fact

The individual began using illegal drugs (i.e., marijuana) when he was about 17 years old.  He admits

to smoking marijuana approximately 10 to 15 times during the course of his life, with his last use

occurring about five or six years ago at the age of 24.  In February 1998, while in the military, the

individual took five to six Valium pills provided by his girlfriend.  The individual, despite knowing

that it was illegal, admitted to taking the Valium and overdosing on it.  He was subsequently

hospitalized.  While in the hospital, the individual tested positive for marijuana.  He was later

discharged from the military under Other than Honorable Conditions due to his use of marijuana.

The individual has been employed by DOE for about seven years.  He has had a “Q” clearance for

four years.  The central issue in this case revolves around the individual’s use of  prescribed and non-

prescribed narcotic pain relievers for a number of years.  According to the individual, in 1999, he

developed back pain when he worked for a boat manufacturing plant.  He consulted a doctor who

prescribed Oxycontin and reports that he became chemically dependent on it.  The individual states

that he unsuccessfully tried to stop using Oxycontin.  From 1999 to 2001, he was prescribed various
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4/   However, during the hearing, the individual stated that he only overdosed on Oxycontin.

5/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

narcotics such as Percocet and Oxycontin for treatment of back pain.  In addition, he has seen various

physicians regarding his concerns of pain and insomnia.

On August 2, 2001, the individual was admitted into a hospital for a self-reported overdose of a

variety of prescription and non-prescription drugs, including Opium, Oxycontin, Percocet, and

Klonopin.  4/  According to the hospital’s medical records, during an intake evaluation, the

individual reported having thoughts of killing people.  He was subsequently admitted to the

hospital’s psychiatric unit for detoxification.  At the time of the individual’s hospitalization, the

individual’s drug screen tested positive for opiates only.  After his detoxification program, the

individual was discharged with psychiatric diagnoses of Opioid Dependence, Sedative Abuse and

Mood Disorder. He was referred to Narcotics Anonymous and for a psychiatric follow-up.

According to the individual, he met with a psychiatrist on one occasion and attended two NA

meetings, but did not continue.  Since the individual was discharged from his detoxification program

in 2001, he has not been prescribed narcotics.  However, on at least two occasions, the individual

has requested Percocet and Tylenol #3 for pain, but no medicine was prescribed on either occasion.

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  5/ After due deliberation, I have determined that the individual’s

access authorization should not be granted.  I cannot find that granting the individual’s DOE security

clearance will not endanger the common defense and security and is clearly consistent with the

national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision

are discussed below.

A. The Diagnosis of Substance Dependence (Opioid) - Criteria H and K

The individual did not dispute that he suffers from Substance Dependence under the criteria set forth

in the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text revised (DSM-IV-

TR).  The pivotal question before me, therefore, is whether the individual has presented convincing

evidence that he is adequately reformed or rehabilitated from his condition.
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B. Rehabilitation and Reformation from Substance Dependence

1. The Individual’s Testimony

At the hearing, the individual described his past as “troubled,” with difficult teenage years.

Transcript of Hearing (Tr.) at 149.  He testified that while growing up, he was exposed to a lot of

prescription drugs in his house.  Id. at 150.  The individual explained that his mother was a nurse

who was addicted to Oxycontin.  Id.  He further explained that, at the age of 25,  his mother

recommended that he use Oxycontin for pain.  Id.  The individual testified that he did not think the

advice was unusual because of his mother’s profession.  Id.  He also stated that his mother told him

that Oxycontin was not an addictive medication.  Id.  at 151.  The individual described his mother

as an emotionally disturbed woman who was diagnosed with Multiple Personality Disorder, and

stated that he is currently working on issues related to his mother with a psychiatrist.  Id.  He stated

that after his 2001 overdose and detoxification, he attended a few NA meetings but did not continue

because he had stopped using Oxycontin and did not have “the urge” for prescription medication.

Id. at 152.  He further stated that, at the time of his 2001 hospitalization, he did not accept that he

was an “addict” and explained that after his hospitalization until the time he injured his back in 2007,

he only used pain medication once for a cracked tooth.  Id. at 153.  However, he testified that had

he seen the DOE psychologist’s 2004 Psychological Report, he would not have taken any kind of

pain medication.  Id. at 155.

The individual testified that the only other time he has taken narcotic medication was when he

injured his neck in 2005 and was in “crippling pain.” He explained that his doctor wrote him a

prescription for Percocet to treat the pain.  Id. at 159.  He further explained that, because he was a

candidate for HRP, he disclosed the prescription and was told it was not a problem.  Id. at 159.  The

individual stated that he took the Percocet for a short period of time and discontinued.  He stated his

neck pain has greatly improved by the use of traction and the passage of time.  Id.  The individual

stated that if his pain increased he would not use a narcotic medication, but would rather have

surgery or use a non-narcotic medication. Id. at 160.    

The individual testified that he was defensive when he read the DOE Psychologist’s 2007

Psychological Report and admits that he was in denial about his addiction.   Id. at 156.  He stated

that he now realizes that once you have a drug overdose, you should never take any type of narcotic

medication.  Id.  The individual further testified that he understands now that drugs are a legitimate

problem for him and it is no longer hard to say that he is an addict.  Id. at 162.  He stated that he has

no intention of using a narcotic medication in the future and added that he has the support of his

family and his doctors.  Id.      

With respect to the DOE’s concerns that he provided inconsistent and discrepant information

regarding his use of narcotics, the individual testified that he did not intentionally lie to doctors about

his narcotic use and his 2001 overdose, but admitted that he was probably in denial about his

addiction when discussing narcotic use with various doctors.    Id. at 158.  In addition, the individual

disputed a great deal of information referenced in his medical records and cited by the LSO as
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potentially disqualifying material.  According to the individual, at the time of his 2001

hospitalization, he had overdosed only on Oxycontin and not on various other narcotics as listed by

the LSO.  Id. at 177.  In addition, he disputes the amount of Oxycontin taken, and stated that he

never took Klonopin.  He also says he had no homicidal tendencies or thoughts and never would

have said that he had thoughts of killing people.  Id. at 185-186.  The individual states that he is

puzzled as to how the disputed information got into his medical records, but suggests that his mother

could have provided false information during an intake evaluation in 2001.  See Ex. 19.

2.  Testimony of Aftercare Employees and Individual’s Supervisor

The individual presented the testimony of two employees (Employees # 1 and #2) who work at the

aftercare facility that the individual attends.  The aftercare program provides positive peer-support

groups for individuals suffering from alcoholism and addiction issues.  Employee #1 has been a

group facilitator in the aftercare program for nine years.  Tr. at 12.  He testified that the individual

entered the program as an outpatient transfer after his detoxification and has been a conscientious,

active participant.  Id. at 13.  Employee #1 further testified that he meets with the employee one hour

per week and that the individual has shown significant progress over the last year.  Id. He noted that

the individual reached a “turning point” in his recovery efforts about six months ago, and noted that

this is when the employee recognized he had a problem.  Id. at 27.  According to Employee #1, the

individual understands that he has an addiction problem and has his problem under control (what he

refers to as “stage three” of recovery).  Id.  He believes the individual intends to continue the

program.  Id. at 14.  Employee #1 believes the individual should also join Narcotics Anonymous so

that he will be around other recovering addicts.  Id. at 33.  Employee #2 is responsible for compiling

records on sobriety rates and oversees the facilitators of the aftercare program.  Id. at 36.  He testified

that he met the individual shortly after he started the aftercare program and believes the individual

is doing well and following his recommendations. Employee #2 further testified that the individual

appears to be dedicated to the program and has accepted that he is an addict.  

The individual’s supervisor testified that the individual is a very knowledgeable employee who has

a high energy level.  Id. at 51.  He further testified that the individual is trustworthy and uses good

judgement.  The supervisor noted that he trusted the individual enough to sponsor him through HRP.

Id.  He further testified that he was aware of the individual’s overdose on Oxycontin, but stated that

he has never had any concerns that the individual was using drugs at work.  Id. at 60.   

          

3. Testimony of Wife, Co-worker and Friend 

The individual’s wife testified that she has been married to the individual since 2003.  She stated that

the individual discussed his August 2001 overdose and hospitalization with her.  Id. at 94.  The wife

testified that from the time the couple started dating (in 2001) until the time they were married, the

individual did not use prescription drugs of any kind.  Id. at 95.  The wife discussed the impact the

individual’s mother had on him.  She described the individual’s mother as a troubled woman and

referred to a note his mother wrote discussing various medications the individual had taken, which

was entered into the individual’s medical records during his hospitalization.  See Ex. 19.  The wife

testified that she believed the individual’s mother lied about the various medications the individual
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took because she was deeply troubled.  Id. at 100.  She further testified that the individual told her

that he had not taken medications other than Oxycontin.  The wife reiterated that she believed the

individual’s medical records were inaccurate.  Id. at 101.  She confirmed that the individual used the

prescription Percocet for his 2005 neck injury and that he had checked with his employer prior to

having his prescription filled.  Id. at 103.  She further testified that the individual has utilized traction

therapy for his neck, no longer has a problem with pain and has no intention of using any

prescription narcotic.   Id. at 104.  The wife further testified that the individual’s attitude has changed

since his 2001 hospitalization.  Id. at 106.  According to her, the individual now accepts his addiction

and is serious about continuing his aftercare.  Id. at 113, 115.   She also testified that the individual

has a good support system, including his family, his aftercare team and his doctors.  Id. at 109.  The

wife stated that there are no prescription medications in the house and added that the individual now

uses over-the-counter Advil or Ibuprofen for any pain he has.  Id. at 138, 142.  

The individual’s friend and NA sponsor testified that he believes that the individual has accepted his

addiction issues and is working on them.  Id. at 80.  He further testified that he attends aftercare

meetings with the individual and is available to the individual if he needs help with his addiction

issues.  Id. at 82.  The individual’s co-worker testified that he has known the individual for about six

years.  Id. at 69.  He described the individual as a good, honest and responsible worker who makes

good decisions.  Id.  The co-worker testified that he socializes with the individual and further stated

that he has never noticed anything that would suggest that the individual was using drugs.  Id. at 70.

               

4. The Testimony of the Staff Psychologist

The staff psychologist testified that he has worked for DOE for about seven years.  He stated that he

is primarily responsible for helping to establish which employees are psychologically and

emotionally fit for duty and helping employees to maintain their fitness.  Id. at 224.  The staff

psychologist testified that when he first met the individual about a one and half years ago, the

individual was angry, frustrated and in “a lot of denial.”  Id. at 229.  He stated that this denial could

have played a role when the individual provided misinformation to various doctors.  Id.  The staff

psychologist further testified that he referred the individual to an alcohol and drug specialist in

October 2007 who, based on the individual’s history, believed the individual needed to participate

in at least an intensive outpatient program (IOP).  Id. at 230.  The individual was admitted into an

IOP in January 2008 and discharged in March 2008.  The staff psychologist believed that at that time

the individual did not completely “buy in” to his addiction, but was nevertheless complying with his

program.  According to the staff psychologist’s records, the individual last took a prescription pain

medication in November 2007 (which is consistent with what the individual reported during the

hearing).  The staff psychologist testified that when he met with the individual in May, he thought

he was less angry, but still did not accept that he is an addict and needed treatment.  Id. at 231.  

The staff psychologist testified that the individual noticeably handled himself well during the hearing

and believes that  he has made significant progress.  He believes that the individual understands now

that he is an addict.  Id. at 232.  After listening to the testimony during the hearing, the staff

psychologist stated that the individual is now in the active stage of treatment/recovery which began

about three months ago and that he would like to see the individual in a recovery process for at least
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a year.  Id. at 233.  He noted that the treatment process for individuals with addiction issues involves

the components in which the individual now engages, which are one-on-one meetings with a mental

health professional who has experience with chemical dependence as well as involvement in a 12-

step program (such as NA).  Id. at 234.          

Finally, the staff psychologist testified that he agrees that the individual’s mother and her troubled

life played a significant role in his addiction issues.  Id. at 235.  However, he believes the individual

has a very good prognosis.  With respect to the issue regarding the individual’s honesty,

trustworthiness and reliability, the staff psychologist testified that he views the individual’s mistruths

or partial truths as related to the individual’s addiction, and does not believe the individual

consciously lied.  Id. at 240.   

5.  The DOE Psychologist’s Testimony and Report

The DOE psychologist stated in his 2007 Report that the individual could not be considered

adequately rehabilitated until he has completed a minimum of two years of abstinence from non-

prescribed medication, misused prescribed medication, and any illegal substance.  DOE Ex. 16 at

18.  He stated that the individual should maintain his abstinence while involved in outpatient

substance abuse counseling with a professional provider, NA a minimum of twice per week with a

sponsor and documentation of attendance, compliance with all treatment recommendations from all

providers, occasional monitoring by his employer’s psychological staff, and random drug testing as

needed by any of the providers.  He should also comply with all medical advice of his treaters and

should work with a pain management physician-specialist as well.  Id.  After listening to the

testimony of all the witnesses in the case, the DOE psychologist concluded that with respect to the

individual’s diagnosis of Pain Disorder, the DOE psychologist did not hear adequate evidence, such

as detailed testimony from an orthopedic neurosurgeon or an internal medicine doctor, that would

cause him to change his diagnosis.  He noted, however, that the individual’s subjective experience

with pain is better.  Tr. at 251.  With respect to his current opinion of the individual’s Substance

Dependence diagnosis, the DOE psychologist stated that his diagnosis remains the same.  Id.

Moreover, he did not believe the individual is currently rehabilitated or reformed.  The DOE

psychologist based this current opinion on several facts: (1) the individual has had a history of

contact with the medical system regarding his substance abuse issues from at least 2001; (2) last

year, the individual met with various professionals who tried to intervene, but were unsuccessful and

(3) the individual’s eyes did not open about his addiction issues until about three months ago.  He

concluded that none of these factors speak to any demonstrable rehabilitation at this point.  Id.  at

253-254.  Finally, the DOE Psychologist opined that it is prudent for the individual to have more

than the minimum conventional 12-month period of rehabilitation, further stating that he is still more

comfortable with a two-year period of rehabilitation or even a one and one-half year period if the

individual is in a strong program with adequate monitoring.  Id. at 255.  He noted that it is hard to

achieve long-term sobriety with Substance Dependence and that relapse following abstinence is

common.          
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6. Hearing Officer’s Evaluation

In the administrative process, it is the Hearing Officer who has the responsibility for assessing

whether an individual with drug problems has presented sufficient evidence of rehabilitation or

reformation.  See 10 C.F.R. § 710.27.  Hearing Officers properly give deference to the expert

opinions of psychiatrists and other mental health professionals regarding rehabilitation and

reformation.  See Personnel Security Hearing, Case No. TSO-0215, (2005) ,  Personnel Security

Hearing, Case No. TSO-0466, (2007). 

Regarding rehabilitation and reformation, I gave considerable weight to the opinion of the DOE

psychologist, who opined that the individual should maintain two years of abstinence while involved

in outpatient substance abuse counseling, NA, compliance with treatment recommendations,

occasional monitoring, random testing and work with a pain-management specialist in order to

achieve rehabilitation and reformation.  Moreover, from a common-sense perspective, the following

factors militate against granting the individual’s access authorization.  Although the individual has

taken positive steps toward rehabilitation, including his participation in aftercare, his participation

in NA, and his meetings and follow-up with the staff psychologist, it is clear that the individual is

only in the early stages of recovery and is in need of further treatment to accomplish rehabilitation

and reformation.  As mentioned earlier, the individual was in denial regarding his addiction and has

only recently fully accepted his substance dependence and his need for treatment.   Moreover, as of

the date of the hearing, it has only been about three months since the individual understood and

recognized he has addiction issues.  Finally, I agree with the opinion of the DOE psychologist that

a minimum of two years of rehabilitation, with maintenance of abstinence, is the standard needed

in this case in order to demonstrate adequate evidence of rehabilitation or reformation.  The record

clearly supports the DOE psychologist’s judgment and conclusion.  Based on these reasons, I must

find that the individual has not yet mitigated the security concerns associated with his diagnoses of

Substance Dependence (Opioid), and Pain Disorder.

C. Mitigation of Criteria F and L Concerns

As stated above, the LSO cited Criterion F as one of the bases for the security concerns in this case.

The key issue under Criterion F is whether the individual has brought forward sufficient evidence

to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In

considering this question, I found that the nature of the individual’s misrepresentations was serious.

The individual’s lack of candor concerning his diagnosis of Opioid Dependence and his use of

narcotics could increase his vulnerability to coercion or blackmail and raises important security

concerns.  The DOE must rely on individuals who are granted access authorization to be honest and

truthful; this important principle underlies the criterion set forth in 10 C.F.R. § 710.8(f). 

During the hearing, the individual was questioned about the inconsistent and discrepant information

he provided regarding his use of narcotics and Opioid Dependence.  He stated that he did not

intentionally lie to doctors about his past history with narcotics or his 2001 overdose.  The individual

also admitted to being in denial about his addiction and thus not understanding and accepting that
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he had a problem.   However, he reiterated that he did not deliberately or intentionally misrepresent

his use of narcotics and his diagnosis of Opioid Dependence.

After considering the evidence before me, I find that the individual has mitigated the security

concerns arising from the discrepant information regarding his use of narcotics.  During the course

of the hearing, the individual credibly testified that he did not deliberately and intentionally

misrepresent information to health care providers.  It is clear from the record that the individual was

in denial about his addiction issues.  As a consequence of his denial, the individual admitted that he

minimized his problems with narcotics.  The individual is a mature person who understands the

importance of being truthful.  However, I do not believe he deliberately and intentionally sought to

provide false information.  The record also supports the fact that the individual was slow to accept

his addiction and only recently has come to the realization that he is a recovering addict and needs

treatment.    I am also persuaded by the testimony of the individual’s witnesses who consistently

stated that the individual is an honest and reliable person.  Based on the foregoing, I find that the

individual has mitigated the security concerns raised by Criterion F.  

With respect to Criterion L, the DOE cited that (1) in 2004, the individual signed a DOE Drug

Certification certifying that he would not use or be involved with illegal drugs while in possession

of a DOE security clearance.  Despite this, the DOE psychologist diagnosed him as Opioid

Dependent.  The DOE psychologist also noted that the individual exhibited drug-seeking behavior

and was currently taking leftover narcotic pain medication without medical supervision and after one

of his doctors advised him to discontinue its use and (2) in 2002 and 2007, the individual signed

DOE Security Acknowledgments certifying that he understood that the use of any controlled

substances could result in the loss of his DOE access authorization.  However, he admitted that he

may have violated the agreements by misusing narcotic medication.  These incidents raise valid

questions regarding the individual’s honesty, reliability and trustworthiness.  To mitigate the

Criterion L concerns, the individual presented the testimony of his wife, supervisor, co-worker, and

friend/sponsor, all of whom testified that  he is an honest, trustworthy and reliable person.  When

questioned about the Drug Certification and DOE Security Acknowledgments, the individual

testified that when he last used pain medication, it was a prescribed pain medication, thus asserting

that the medication was not illegal.  He also disputes that he gave inconsistent statements regarding

his narcotic use.  Although I am convinced from the individual’s testimony that he now understands

the seriousness of his addiction and that he would follow all DOE rules in the future, I believe that

until the individual fully deals with his addiction through abstinence and treatment, his judgment and

reliability are questionable.  In the end, I must err on the side of national security with regard to this

Criterion L concern and find that the individual did not present compelling evidence to mitigate

Criterion L.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria F, H, K and L.  After considering all

the relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the
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individual has brought forth convincing evidence to mitigate the security concerns associated with

Criterion F.   However, I also find that the individual has not brought forth convincing evidence to

mitigate the security concerns associated with Criteria H , K and L.  I am therefore unable to find that

granting the individual’s access authorization would not endanger the common defense and security

and would be consistent with the national interest.  Accordingly, I find that the individual’s access

authorization should not be granted at this time.  The individual may seek review of this Decision

by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: January 23, 2009         



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Name of Case:  Personnel Security Hearing 
 
Date of Filing: June 20, 2008 
 
Case Number:  TSO-0645 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization.  The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended 
access authorization should be restored.   For the reasons detailed 
below, the Individual’s access authorization should not be restored 
at this time.   
 

I. Background 
 
The Individual has held a security clearance since 1991.  DOE Ex. 3 
at 2.  In March 2008, the Local Security Office (LSO) issued a 
Notification Letter that cited security concerns under 10 C.F.R.   
§§ 710.8(f)(Criterion F) (falsification), 710.8(l) (Criterion L) 
(financial irresponsibility).     
 
The Individual requested a hearing before an Office of Hearings and 
Appeals (OHA) Hearing Officer.  DOE Ex. 2.  The OHA Director 
appointed me to serve as the Hearing Officer.  At the hearing, DOE 
Counsel did not present any witnesses.  The Individual testified 
and presented five witnesses:  four individuals who know the 
Individual from the workplace, and a friend.  The Individual also 
submitted extensive documentation of her current financial status. 
 
        II. Governing Standards  
                                                                                                                                
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
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a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a).   
 

III. Findings and Analysis  
 

  A.  Criterion L 
 
Excessive indebtedness and the failure to meet financial 
obligations are derogatory information under Criterion L.         
10 C.F.R. § 710.8(l) (“circumstances which tend to show that an 
individual is not honest, reliable or trustworthy,” including “a 
pattern of financial irresponsibility”); see also Revised 
Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued on December 29, 2005 by the Assistant 
to the President for National Security Affairs, The White House 
(the Adjudicative Guidelines) ¶¶ 19(a) (“inability or unwillingness 
to satisfy debts”); 19(c) (“a history of not meeting financial 
obligations”), 19(e) (“consistent spending beyond one’s means”).    
 
It is undisputed that the Individual has a history of financial 
delinquencies.  See, e.g., DOE Ex. 2 (Individual’s request for 
hearing).  Once a security concern exists, an individual has the 
obligation to resolve the concern.  In the case of a history of 
financial delinquencies, an individual can resolve the concern by 
demonstrating a reformed attitude and a pattern of financial 
responsibility.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0411, 29 DOE ¶ 83,050 at 86,978 (2007). 
   
The Individual testified that her current financial difficulties 
arose during the last several years and are attributable to family 
obligations, her mother’s illness, student loans, and basic 
expenses.  See, e.g., Tr. at 77-86.  The Individual testified that 
she recently established a debt management plan through a credit 
counseling service.  Tr. at 92-94; Ex. 2.  She testified that she 
is now making monthly payments on her accounts, and her plan record 



  
 
 

- 3 -

corroborates that testimony. See, e.g., Tr. at 93-94; Ex. 2 
(Creditor Balances; Deposit History).  Finally, the Individual 
testified that she took a seasonal, second job this summer, which 
will resume for the holidays, and that this second job allows her 
to increase her payments.  Tr. at 117; Request for Hearing (pay 
stub).  
 
The Individual has clearly established that she has entered into a 
debt management plan to address her delinquencies.  But the 
establishment of this plan is insufficient to resolve the security 
concern.  As an initial matter, I note that two of the four 
creditors covered by the plan have not yet agreed to the plan.  Tr. 
at 93-94; Ind. Ex. 2.  Accordingly, although the Individual is 
making payments on all four accounts, two are still delinquent.  
More importantly, the Individual did not enter into the debt 
management plan until May 30, 2008, several weeks after the 
issuance of the Notification Letter.  Ind. Ex. 2 (Plan Agreement  
at 6).  Accordingly, it is too early to conclude that the 
Individual has established a pattern of meeting her financial 
obligations.   

 
B.  Criterion F  

 
Providing false information on a Questionnaire for National 
Security Positions (QNSP) is derogatory information under   
Criterion F.  10 C.F.R. § 710.8(f); see also Adjudicative 
Guidelines ¶ 16(a).  False statements on a QNSP raise the issue of 
whether an individual can be trusted.  See, e.g., Personnel 
Security Hearing, Case No. TSO-0572, 30 DOE ¶ 82,785 at 85,668 
(2008).     
 
It is undisputed that the Individual provided false information on 
a 1996 and 2007 QNSP.  The QNSP asks whether, during the last seven 
years, an individual has been over 180 days delinquent on a debt.  
DOE Ex. 13 at 23; DOE Ex. 14 at 9.  The Individual falsely answered 
“no” on both QNSPs.  When asked if she intentionally provided false 
answers, the Individual answered “probably” for the 1996 QNSP, Tr. 
at 71, and in the affirmative for the 2007 QNSP, stating that she 
was “embarrassed” and “ashamed” of her financial situation.  Id. at 
66. 
 
The Individual maintains that, despite her false answers on the 
QNSPs, she is honest, reliable, and trustworthy.  She testified 
that she is “independent” and a “private person,” Tr. at 74, but 
she now realizes that she can be open about her financial situation 
and “let people help” her, id. at 75.  The Individual’s five 
witnesses all testified that she is honest, reliable and 
trustworthy.  See, e.g., id. at 19, 29-30, 39, 42, 55.    
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The Individual’s expressed insight into the reasons for her 
falsehoods and the testimonials from the other witnesses constitute 
favorable information.  Nonetheless, they are not sufficient to 
resolve the concern.  The Individual’s 2007 falsification is 
relatively recent, and she did not bring the falsification to DOE’s 
attention.  Instead, she waited until the January 2008 Personnel 
Security Interview, which was convened to discuss her credit 
report.  DOE Ex. 15 at 7.  Given these circumstances, doubt remains 
about the Individual’s willingness to be truthful on matters that 
she finds difficult or embarrassing.  Accordingly, the Individual 
has not resolved the Criterion F concern at this time.  See, e.g., 
Personnel Security Hearing, TSO-0560, 30 DOE 82,793 at 85,717 
(2008) (no indication that individual would have disclosed 
information in the absence of a personnel security interview, which 
occurred approximately one and one-half years before Hearing 
Officer decision).   
 

IV. Conclusion  
 
The Individual has not resolved the Criteria F and L concerns set 
forth in the Notification Letter.  For that reason, I cannot 
conclude that restoring the Individual’s access authorization 
“would not endanger the common defense and security and would be 
clearly consistent with the national interest.”  10 C.F.R.         
§ 710.7(a).  Accordingly, the Individual’s access authorization 
should not be restored at this time.  Any party may seek review of 
this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  October 22, 2008 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
     

Hearing Officer Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 24, 2008 
 
Case Number:   TSO-0646 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1  In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should not restore the individual’s access authorization at this time. 
 
I. Background 
 
During a background investigation of the individual for an upgrade of her security clearance, 
sources reported that the individual had identified herself to them as a crack cocaine addict.  
Exhibit 8 at 14.  In a subsequent Personnel Security Interview (PSI) conducted on May 16, 2007, 
the individual revealed that she had used crack cocaine between 1990 and 2002, id. at 13-15, 
though she had not disclosed this use on Questionnaires for National Security Positions (QNSPs) 
she completed in 1993, 2001, and 2006.  Exhibits 9, 10, 11.  The Local Security Office (LSO) 
ultimately determined that the derogatory information concerning the individual created a 
substantial doubt about her eligibility for an access authorization, and that the doubt could not be 
resolved in a manner favorable to her.  Accordingly, the LSO proceeded to obtain authority to 
initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning her eligibility for access 
authorization.  Specifically, the DOE characterized this information as indicating that the 
individual (1) has deliberately misrepresented, falsified, or omitted significant information from 
a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a Personnel 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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Qualifications Statement, a personnel security interview, in written or oral statements made in 
response to an official inquiry regarding her eligibility for DOE access authorization, or 
proceedings conducted pursuant to Part 710 Sections 710.20 through 710.31; (2) has trafficked 
in, sold, transferred, possessed, used or experimented with a drug or other substance listed in the 
schedule of Controlled Substances established pursuant to Section 202 of the Controlled 
Substances Act of 1970, except as prescribed or administered by a physician licensed to dispense 
drugs in the practice of medicine, or as otherwise authorized by law; and (3) has engaged in 
unusual conduct or is subject to circumstances which tend to show that she is not honest, reliable, 
or trustworthy; or which furnishes reason to believe that she may be subject to pressure, 
coercion, exploitation or duress which may cause her to act contrary to the best interests of the 
national security.  Exhibit 3 (citing 10 C.F.R. § 710.8(f), (k), (l)). 
 
The Notification Letter informed the individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for access 
authorization.  The individual requested a hearing, and the LSO forwarded the individual’s 
request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as 
the Hearing Officer in this matter on September 15, 2008. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, her husband, her supervisor, and two coworkers.  The DOE Counsel submitted eight 
exhibits prior to the hearing and four exhibits at the hearing; counsel for the individual presented 
six exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).2 After due deliberation, I have determined that the 

                                                 
2 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
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individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
As the basis for security concerns under Criteria F and L, the Notification Letter cites the fact 
that, despite having used crack cocaine from 1990 to 2002, the individual answered “no” to the 
following question on QNSPs she completed in 1993, 2001, and 2006: “Since the age of 16 or 
for the last 7 years, whichever is shorter, have you illegally used any controlled substance, for 
example, marijuana, cocaine, crack cocaine, hashish, narcotics (opium, morphine, codeine, 
heroin, etc.), amphetamines, depressants (barbiturates, methaqualone, tranquilizers, etc.), 
hallucinogenics (LSD, PCP, etc.), or prescription drugs?”  Exhibits 3 at 4, 5; Exhibits 9, 10, 11.  
The individual’s failure to provide truthful responses in these three QNSPs raises questions about 
her reliability, trustworthiness and ability to protect classified information. See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House (Adjudicative Guidelines) at ¶ 15  (“Of special interest is any failure to provide truthful 
and candid answers during the security clearance process or any other failure to cooperate with 
the security clearance process.”) 
 
As the basis for security concerns under Criteria K and L, the Notification Letter cites the 
individual’s past use of crack cocaine.  Exhibit 3 at 4-5.  There are significant security concerns 
associated with illegal drug usage.  Engaging in criminal conduct can raise questions about a 
person’s ability or willingness to comply with laws, rules, and regulations. See Adjudicative 
Guidelines at ¶ 24.  Moreover, illegal drugs can impair a person’s judgment which, in turn, can 
raise questions about the person’s reliability and trustworthiness.  Id. 
 
IV.   Hearing Testimony 
 
  A.    The Individual 
 
The individual held a security clearance from 1994 until it was suspended in August 2007, with 
the exception of a few months in 2001 when she had been laid off.  Hearing Transcript 
[hereinafter Tr.] at 34-35; Exhibit 1.  She began to use cocaine in powder form in 1990, later 
switching to crack cocaine, which she used “weekly” until 2003.  Tr. at 16-17, 22, 32-33.  Prior 
to 2003, she “wasn’t ready to quit.”  Id. at 40.  “[I]t's very destructive. I don't know how else to 
explain it. . . .  I knew I could quit. I knew I could because that's -- it wasn't how I was brought 
up.”  Id. at 41.  In 2003, her son began kindergarten, and the individual testified that he began to 
notice her changes in behavior when she used crack, and would question her about it.  Id. at 18-
19.  That year, she quit using crack, without the aid of professional help.  Id. at 17; 20.  “I did it 
on my own. I did talk with my medical doctor a little bit about it. . . .  I just knew I had to do it 

                                                                                                                                                             
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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and I did.”  Id. at 20-21.  The same year, she left the town where she lived and where she 
purchased drugs and moved to another town approximately 30 miles away.  Id. at 17.  “I knew I 
had to get away from those folks. That's number one, get away from the people you associate 
with.”  Id. at 41.  The move helped her stay away from drugs.  Id. at 21. 
 
The individual testified that she has not used any illegal drugs since 2003, and submitted as 
exhibits records of three drug tests, one taken in 2006 and two in 2008.  Id. at 17, 19; Exhibits A, 
B, C.  Asked why her claim to be drug free should be believed now, after she has been dishonest 
in the past, the individual responded, “I think just from my attendance, my employment. My 
upper management being willing to accommodate me, my financial situation, my appearance, 
my family.”  Id. at 17.  She no longer sees any of the people she used to associate with in her 
former town of residence.  Tr. at 28.  Three years ago, she began dating her current husband, 
whom she married in January 2007.  Id. at 21-22.  She testified that her husband, who also holds 
a security clearance, would not tolerate her using drugs.  Id. at 21. 
 
The individual stated that she did not disclose her drug use on the QNSPs she completed because 
she was scared of losing her job.  Id. at 16.  Asked what she was thinking when she provided the 
false answers, she responded that she knew it “was wrong,” but that she was “still afraid.”  Id. at 
29.  She “wasn't ready to quit” using drugs and was “just hoping I wouldn't get caught.”  Id.  In 
my questioning of the individual, I asked her why she provided the same false answer as recently 
as March 2006, Exhibit 9, after she had stopped using drugs in 2003.  Id. at 33.  She responded 
that she “didn't want to let anybody down. And I was just hoping at the time that nothing would 
come of it.”  Tr. at 33-34.  
 
The individual’s employer requested an upgrade of her clearance in March 2006, which the 
individual knew would require a reinvestigation by the U.S. Office of Personnel Management 
(OPM).  Id. at 42.  “[T]hat's why I was hesitant to even take the job, because a Q was required, 
and I didn't know if I could get it.”  Id. at 43.  She revealed her drug use in May 2007, during the 
PSI that followed the OPM investigation.  Exhibit 8 at 13-14.  “I knew the orders, I knew the 
procedures. I couldn't -- I couldn't do it anymore. I couldn't lie about it anymore. I knew the right 
thing to do, both spiritually and work ethics. I just wanted it out in the open.”  Tr. at 22.  She 
testified that, prior to the PSI, she was unaware that any of the individuals interviewed by OPM 
had reported knowledge of her drug use, id. at 36-37, nor had anybody who had been 
interviewed contacted her before the PSI.  After she revealed her drug use in the PSI, the 
interviewer told her that “there were several people in your background [investigation] that did 
say you, uh, even had identified yourself as a crack addict to them.”  Exhibit 8 at 14.  “I was 
shocked.”  Id. at 37. 
 
As for the future, the individual testified that she could not imagine anything that would lead her 
to use crack in the future, even if faced with stress, because she knows the drug “causes more 
stress. . . .  I lost -- I almost lost my job . . . .  I lost my husband. I had a business. I lost the 
business. Need I go on? You know, I was rock bottom.”  Id. at 23.  She stated that she will not lie 
to DOE in the future because “I have no reason to lie anymore. You know, my husband accepts 
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me.  I feel at peace. My employer, you know -- it's not that you fall down, it's how you get back 
up and move on.”  Id. at 25. 
 
  B.    The Individual’s Husband 
 
The individual’s husband has known her as an acquaintance in the workplace since the early to 
mid-1990s, and began dating her during the year prior to marrying her in January 2007.  Id. at 
77-78.  While they were dating, the individual told him of her prior drug use and the fact that she 
had not been truthful with the DOE regarding that use.  Id. at 79.  He testified that the 
individual’s has not used drugs since they began dating, and that there are no illegal drugs in 
their home.  Id. at 79-80.  He would not tolerate his wife’s use of illegal drugs, and testified that 
if he ever found that she was using drugs, the “ring would come off.”  Id. at 80.  For support in 
staying off of drugs, the individual “has family. She has me. She has our kids. You know, they're 
a positive influence.”  Id. at 80-81.  The individual’s husband also cited her church as a source of 
support and positive influence.  Id. at 81.  He believes his wife is honest and trustworthy and 
regrets her past behavior.  Id. at 82-83. 
 
After he found out about her past drug use and dishonesty about it, the individual’s husband 
testified that he “kind of left it up to her” as to what she needed to do about it.  Id. at 83.  “[I]t 
was a big burden on her. I knew that. She wanted to get it out of the way or discuss it with 
someone that we could fix this problem.”  Id.  Asked whether there was any discussion between 
them as to how or when to come forward, he replied, “I believe someone was talking to her, and 
I don't know the dates and the people, you know, that they were, but she just got tired of it 
hanging over her head and she wanted to get it over with.”  Id. at 85. 
 
  C.    The Individual’s Supervisor 
 
The individual’s supervisor testified that she has known the individual since June of 2005, when 
she began working for her.  Id. at 47-48.  She knows the individual only through work and does 
not otherwise socialize with her.  Id. at 48.  She is aware that the individual had a problem with 
drugs in the past and provided false information to the DOE.  Id.  Nonetheless, she considers the 
individual “very trustworthy” and has never found her to be untruthful to her or anyone else in 
the workplace.  Id. at 48-49.  The individual’s supervisor stated that she “[a]bsolutely” has no 
reason to doubt the individual’s credibility or trustworthiness.  Id. at 49.   
 
Despite knowing about the individual’s past falsifications, she trusts the individual because of 
her “belief that people recognize their problems. They deal with them. They correct them, and 
they don't relapse.”  Id. at 51-52.  Because the supervisor knew the individual in March 2006, 
when she most recently falsified a QNSP, I asked the supervisor if she saw any differences in the 
individual now that would lead her to believe she would not engage is similar behavior in the 
future.  The supervisor replied that she has “complete confidence in her regret for her mistakes, 
and I would have no problems going forward with her. None whatsoever. I support her 
completely.”  Id. at 54. 
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She has never known the individual to be under the influence of drugs, and if she were, the 
supervisor stated that she “would have an obligation to report her, and then I would also have a 
personal concern about it.”  Id. at 50.  Regarding the support network available to the individual, 
her supervisor stated that she has “met her husband. I've met her child. I have very positive 
feelings about her family life. The discussions that we have had through this period of three 
years makes me feel that she is a strong person, that she is sincere, and I have faith in her 
character.”  Id. at 52. 
 
  D.  The Individual’s Coworker I 
 
The first of the individual’s coworkers to testify has known the individual since 1991 or 1992.  
Id. at 55.  He did not, however, know of the individual’s drug use at the time it took place, 
though he “could just see that she had changed in some way.”  Id. at 56.  He also noted “the 
weight loss and the edginess about her . . . .”  Id. at 62.  Recently, he has worked more closely 
with the individual, first for four or five weeks when he was in a temporary managerial position, 
and then after she was moved to a new job when her clearance was suspended in August 2007.  
Id. at 57; Exhibit 1.  In the latter role, he works closely with her “[a]ll the time.”  Id. at 58.  In 
that time, he has seen no evidence that the individual has been using drugs.  Id.  He testified that 
he thinks the individual is “very truthful.” Id.   
 
Though he was aware of the charges that led to her clearance being suspended, he testified that 
the individual “[n]ever hid anything that I’m aware of.  Not to me.”  Id. at 59.  The coworker 
stated that he told her he wanted to testify on her behalf.  Id.  “She did not ask me.”  Id.  Despite 
her past falsifications, the coworker is not concerned 
 

because I know she -- she is a different -- to me a different person. She's married, 
got a child.  To me, just a perfect mother and an excellent worker. So I have no -- 
I have no problem with her at all. I believe I could get a straight answer, truthful 
answer, and trust her with information without any problem. 

 
Id. at 64. 
 
  E  The Individual’s Coworker II 
 
The second coworker of the individual to testify at the hearing has known her since about 2000.  
Id. at 67.  Though, at that time, he did not work with her on a daily basis, “the reputation was that 
she was a talented person but had some absentee problems, and so I really didn't get involved in 
that because it didn't involve me directly. But I was aware of it.”  Id. at 69.  He has worked with 
her daily since her clearance was suspended and she began to work in a different location.  Id. 
68-69, 75-76.   
Despite the fact that he knows she has lied to DOE in the past, the coworker stated that he 
“[a]bsolutely” has no reason to doubt her honesty or trustworthiness.  Id. at 69.  When asked 
why, the coworker stated that in discussing with her the importance of work performance and 
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being good with the client . . . she would ask questions that caused me to know 
that -- or believe that something had changed in her, that those things that might 
not have been important before like honesty and integrity and dependability and 
trustworthiness were key in the way that she interacted to me and the way she 
responded to me. 

 
Id. at 69-70.   
 
V. Hearing Officer Evaluation of Evidence 
 
 A. Illegal Drug Use - Criteria K and L 
 
As noted above, the use of illegal drugs raises significant security concerns.  Those concerns are 
heightened in this case by the fact that the individual used illegal drugs over a 13-year period, 
nine of those years while holding a security clearance.  Nonetheless, I find that these serious 
concerns have been sufficiently mitigated in the present case.   
 
Weighing most heavily in the individual’s favor is the fact that over five years has now passed 
since she quit using crack.  See Adjudicative Guidelines at ¶ 26(a) (listing as a condition that 
could mitigate concerns arising from illegal drug use that “the behavior happened so long 
ago, . . . that it is unlikely to recur or does not cast doubt on the individual's current reliability, 
trustworthiness, or good judgment”).  Because of her past falsifications, which I address 
separately below, it would be difficult to believe this based solely on the individual’s own 
testimony, though I found her demeanor reflected credibility on this point.  However, there is 
other evidence that supports this finding, including her husband’s testimony, the negative results 
of drug tests, and the changes in the individual noted by the two coworkers who testified on her 
behalf.  I believe that, given the evident effects of her prior crack use, such as absenteeism, 
weight loss, and “edginess,” it would be difficult for the individual to have returned to using 
crack without others, including coworkers and especially her husband, being aware of it. 
 
Moreover, the individual has taken affirmative steps to remove herself from the environment in 
which she previously used drugs, most significantly by moving to a new town and not 
associating with individuals from her former place of residence.  These actions, along with her 
extended period of abstinence, demonstrate the individual’s intent to abstain from future drug 
use, and therefore help mitigate the concern raised by her prior use.  See Adjudicative Guidelines 
at ¶ 26(b) (listing as a condition that could mitigate concerns arising from illegal drug use “a 
demonstrated intent not to abuse any drugs in the future, such as: (1) dissociation from drug-
using associates and contacts; (2) changing or avoiding the environment where drugs were used; 
(3) an appropriate period of abstinence”).   
Considering the record as a whole, and in light of the factors noted above, I find that the 
concerns raised by the individual’s past use of illegal drugs have been sufficiently mitigated in 
this case. 
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 B.  Falsification - Criteria F and L 
 
When a security concern arises due to an individuals past falsifications to the DOE, the key issue 
is whether the individual has brought forward sufficient evidence to demonstrate that she can 
now be trusted to be consistently honest and truthful with the DOE. In a number of decisions, 
DOE Hearing Officers have considered the implications of prior falsifications. The factors 
considered in these cases include the following: whether the individual came forward voluntarily 
to admit his falsifications, compare Personnel Security Hearing, Case No. VSO-0037 (1995), 
affirmed (OSA, 1996) (voluntary disclosure by the individual), with Personnel Security Hearing, 
Case No. VSO-0327 (2000), affirmed (OSA, 2000) (falsification discovered by DOE security); 
the length of time the falsehood was maintained; whether a pattern of falsification is evident; and 
the amount of time that has transpired since the individual’s admission. See Personnel Security 
Hearing, Case No.VSO-0327 (2000), affirmed (OSA, 2000) (less than a year of truthfulness 
insufficient to overcome long history of falsification). See also Personnel Security Hearing, Case 
No. VSO-0289 (1999) (19 months since last falsification not sufficient evidence of reformation 
from falsifying by denying drug use); Personnel Security Hearing, Case No. VSO-0319 (2000), 
affirmed (OSA, 2000).3 
 
Applying these factors to the present case, I am left with unresolved doubts regarding the 
individual’s willingness or ability to provide accurate information to the DOE in the future.  The 
individual concealed her use of crack from the DOE for 13 years, coming forward less than one 
year and a half prior to the hearing in this matter.  During this period of concealment, the 
individual falsified QNSPs on three occasions, most recently in 2006, well after she had stopped 
using crack.  By her own account, her falsifications were intentional, and driven by her fear of 
losing her job.  See Adjudicative Guidelines at ¶ 17(c) (concern could be mitigated where “the 
offense is so minor, or so much time has passed, or the behavior is so infrequent, or it happened 
under such unique circumstances that it is unlikely to recur and does not cast doubt on the 
individual's reliability, trustworthiness, or good judgment”).  Though the individual did finally 
reveal her past drug use in the May 2007 PSI, it is not at all clear to me when, or even if, the 
individual would have come forward to correct the record had the results of the OPM 
investigation not required a PSI.  See Adjudicative Guidelines at ¶ 17(c) (concern could be 
mitigated where “the individual made prompt, good-faith efforts to correct the omission, 
concealment, or falsification before being confronted with the facts”). 
 
Asked whether she will lie to the government in the future, the individual responded, “No, 
because I have no reason to lie anymore.”  Tr. at 25.  In so far as the individual has 
commendably stopped using illegal drugs, this does remove one “reason” for the individual to 
lie.  However, my concern is that, in the future, there may be other information that the 
individual will not want to reveal to the DOE, again for fear of losing her job.  It is under these 
circumstances that the DOE must be able to depend on clearance holders to be consistently 

                                                 
 3 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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honest, regardless of the possible consequences.  Unfortunately, because of the individual’s long, 
and only recently ended, pattern of falsification and concealment, and the circumstances under 
which the individual finally came forward with the truth, I cannot find that the concerns in this 
case have been sufficiently mitigated. 
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises security concerns under Criteria F, K, and L. After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has brought forth evidence to sufficiently mitigate the security concerns 
advanced by the LSO under Criteria K and L relating to her past illegal drug use, but not those 
concerns raised under Criteria F and L stemming from the individual’s past falsifications and 
concealment.  I therefore cannot find that restoring the individual’s access authorization would 
not endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should not be restored. 
The parties may seek review of this Decision by an Appeal Panel under the regulations set forth 
at10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 30, 2008 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
   December 11, 2008 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 10, 2008 
 
Case Number:   TSO-0649 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 
to hold an access authorization under the Department of Energy’s (DOE) regulations set forth at 
10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.”1  In this Decision, I will consider 
whether, on the basis of the testimony and other evidence in the record of this proceeding, the 
individual should be granted access authorization. As discussed below, after carefully considering the 
record before me in light of the relevant regulations, I have determined that the DOE should not grant 
the individual access authorization at this time. 
 
I. Background 
 
The individual has, in the past, been involved in a number of incidents related to his use of alcohol.  
Based in part on those incidents, the DOE Local Security Office (LSO) conducted a Personnel 
Security Interview (PSI) with the individual on December 11, 2007.  Exhibit 10.  Because the 
security concern remained unresolved after the PSI, the LSO requested that the individual be 
interviewed by a DOE consultant psychiatrist (DOE psychiatrist).  See Exhibit 6.  The DOE 
psychiatrist evaluated the individual on March 13, 2008, and issued a report on March 20, 2008. See 
Exhibit 5. The LSO ultimately determined that the derogatory information concerning the individual 
created a substantial doubt about his eligibility for an access authorization, and that the doubt could 
not be resolved in a manner favorable to him.  Accordingly, the LSO proceeded to obtain authority to 
initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. 
Specifically, the DOE characterized this information as indicating that the individual has been, or is, 
a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or 
as suffering from alcohol abuse.  Exhibit 1 (citing 10 C.F.R. § 710.8(j)). 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  The 
individual requested a hearing, and the LSO forwarded the individual’s request to the Office of 
Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this 
matter on August 4, 2008. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, his mother, a friend and coworker, a licensed professional counselor, and the 
DOE psychiatrist.  The DOE Counsel submitted 11 exhibits prior to the hearing, and counsel for the 
individual presented four exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, made 
after consideration of all the relevant evidence, favorable and unfavorable, as to whether the granting 
or continuation of a person’s access authorization will not endanger the common defense and 
security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by 
the regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of the 
individual’s eligibility for access authorization, I have been guided by the applicable factors 
prescribed in 10 C.F.R. § 710.7(c).2 After due deliberation, I have determined that the individual 
should not be granted access authorization.  The specific findings that I make in support of this 
decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
As the bases for security concerns under Criterion J, the Notification Letter cites the following: 
 

(1)  The DOE psychiatrist concluded that the individual met criteria for alcohol 
abuse in 1999 and from 2002 to 2006 and, as of the date of her report, met partial 
criteria for alcohol dependence.  Exhibit 6 at 15.  The DOE psychiatrist also opined 
that the individual “has been a user of alcohol habitually to excess from the time he 

                                                 
2 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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started drinking at age 16, and admittedly until 2006, and that he continued to drink 
to excess periodically until” the date of her report.  Id. 
 
(2) On December 26, 2006, 3 police arrested and charged the individual with 
Simple Assault/Domestic Violence.  He admitted drinking eight beers prior to the 
incident. 
 
(3) In 2004, military police arrested him regarding a domestic violence incident. 
He admitted drinking six beers prior to the incident. 
 
(4)  In December 2003, police arrested and charged him with Public Intoxication. 
He admitted consuming eight or nine beers prior to the incident. 
 
(5)  In 2002, military police cited him for Minor in Possession of Alcohol. He 
admitted drinking prior to the incident. 
 
(6)  In 2000, police cited him for Minor in Consumption. He admitted drinking 
prior to the incident. 
 
(7) In 1999, a state trooper cited him for Minor in Possession and Minor in 
Consumption of Alcohol. He admitted drinking five or six beers prior to the incident. 
 
(8) The individual admitted experiencing hangovers due to his use of alcohol. 
 
(9)  He admitted his mother and wife expressed concern regarding his alcohol use. 
 
(10)  He admitted his alcohol consumption hurt his marriage and his children 
because he drank instead of spending time with his family. 
 
(11)  He admitted that when his parent's divorced in 2002 to 2003, he drank more 
than he should have and that he had a big problem with alcohol. 
 

Exhibit 1. 
 
I find that the information set forth above, none of which is in dispute, constitutes derogatory 
information that raises legitimate questions regarding the individual’s eligibility for access 
authorization under Criterion J.  The excessive consumption of alcohol is a security concern because 
that behavior can lead to the exercise of questionable judgment and the failure to control impulses, 
which in turn can raise questions about a person’s reliability and trustworthiness. Guideline G of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 

                                                 
 3 The Notification Letter stated that the date of this arrest was December 26, 2007.  This is clearly a 
typographical error, as the documents cited by the Notification Letter, including two documents dated prior to 
December 26, 2007, all indicate that the arrest occurred on December 26, 2006.  See, e.g., Exhibit 5 (October 30, 
2007 Case Evaluation). 
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issued on December 29, 2005 by the Assistant to the President for National Security Affairs, The 
White House (Adjudicative Guidelines).   
 
IV.   Hearing Testimony 
 
  A.    The Individual 
 
The individual confirmed the occurrence of each of the alcohol-related events set forth in the 
Notification Letter.  Transcript [hereinafter Tr.] at 22-24.  He acknowledged that, in 2002 and 2003, 
around the time of his parents’ divorce, he drank on a daily basis.  Id. at 34-35.  The individual 
testified that, after his most recent alcohol-related incident in December 2006, he felt that he “needed 
to slow down” his drinking because he “was hurting my family and myself at the same time.”  Id. at 
25.  Though he acknowledged two occasions in 2007 when he drank to the point of intoxication, he 
testified that he had dramatically reduced his alcohol consumption during the period from December 
2006 to March 2008, when he was evaluated by the DOE psychiatrist.  Id. at 31-32.   
 
The individual testified that he decided to quit drinking altogether after going through two interviews 
in connection with his application for a clearance, both of which focused on his history of alcohol 
use, and then being referred to the DOE psychiatrist and “seeing what she . . . was asking me, . . .”  
Id. at 49.  On his way home from the March 2008 psychiatric evaluation, “I just believed that . . . 
there was an issue there, and then I just -- I had the willingness to stop drinking.  Me and my wife sat 
down and had a heart-to-heart talk and realized this isn't the road for it, if we want to raise our 
children right.”  Id. at 49-50.  He testified that he has not had a drink since the evaluation.  Id. at 25-
26.  He believes that he is “strong enough” to refrain from drinking even when he is around people 
who are drinking, as he stated he recently did at his brother’s wedding.  Id. at 47. 
 
The individual also testified that he had completed 50 hours of outpatient treatment through his 
employer’s Employee Assistance Program, Id. at 28, and he provided a copy of his certificate of 
completion of that program, dated August 4, 2008.  Exhibit B.  The individual stated that there is an 
aftercare component of that treatment “where I need to show up every Thursday. Due to work, that 
hasn't -- and my schedule, it's been kind of hard.”  Tr. at 45.   
 
On September 16, 2008, the individual began going to meetings of Alcoholics Anonymous (AA), id. 
at 28, has a sponsor, id. at 29, and estimated at the October 7, 2008, hearing that he had attended 
approximately 20 meetings.  Id. at 43.4  He testified that he believes he needs AA and plans to 
continue attending.  Id. at 44. 
 
  B.    The Individual’s Wife 
 
The individual’s wife has known the individual for approximately eight years, and has been married 
to him since December 2003.  Id. at 56; Ex. 9 at 23.  Their first child was born in September 2002, 

                                                 
 4 At the close of the hearing, I requested that the individual provide a copy of his record of AA attendance,  
id. at 181, though the individual testified that it would not document every meeting he attended, as he did not bring 
his attendance sheet to every meeting.  Id. at 53.  The individual provided a copy of this record, which documented 
his attendance at 12 meetings prior to the hearing. 
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when the individual was away at Marine boot camp, after which he was stationed overseas.  Ex 9 at 
20, 26; Tr. at 57.  In 2004, the family was able to live together while the individual was stationed in 
the United States.  Ex. 9 at 17, Tr. at 57.  It was during 2004 that the individual was arrested by 
Military Police, regarding what the Notification Letter describes as a “domestic violence incident.”   
Ex. 1 at 1.  The individual’s wife testified that the individual had been drinking, and she called the 
police because “I wanted to leave, and he didn’t want me to leave, . . .”  Tr. at 77. 
 
She testified that, prior to the individual’s more recent arrest in December 2006, she and the 
individual had as guests in their house the individual’s sister and brother-in-law.  Tr. at 59.  “We 
were playing like a drinking game and just hanging out, and his brother-in-law decided he was going 
to leave, and he had been drinking pretty much the whole day.”  Id.  According to the individual’s 
wife, his brother-in-law was going to drive home with his wife and one-year-old daughter (the 
individual’s sister and niece), and the individual “tried to get him to stay, or not to take her, and he 
wasn't willing not to, he wanted to take her, so it caused an issue.”  Id. 
 

From there, everything was really misunderstood, you know. We both had been 
drinking, so we weren't very -- in our right mind. 
 I made -- he was trying to leave with the children, and so I got a little irate, 
because I was already mad about everything that happened, and I called the police, 
and they came and they made their own assumptions. 

 
Id. at 60.  The individual’s wife maintains that the individual has never hit her.  Id. at 60-61.5 
 
The individual’s wife testified that, while the individual drank fairly regularly prior to his December 
2006 arrest, he reduced his drinking after the incident,  id. at 63, and that after he met with the DOE 
psychiatrist in March 2007, “with all those incidents on paper, it just made him realize, ‘Wow, you 
know, I can't believe all that stuff happened because of alcohol,’ and . . . he just made a decision that 
that's not what kind of life he wants to live anymore.”  Id. at 64.  According to the individual’s wife, 
the last time her husband had a drink was March 12, 2008.  Id.  She also stopped drinking at the same 
time, and testified that they do not keep alcohol in their house.  She testified regarding the 
individual’s participation in the EAP outpatient treatment program and his attendance at AA 
meetings.  Id. at 65.  “[H]e goes every day to AA, and he's doing everything to help, you know, and 
then we just surround ourselves with people who don't drink and family and just with good people.”  
Id. at 65-66. 
 
The individual’s wife described her husband as “productive, more involved” and “more dependable” 
since he quit drinking.  Id. at 64, 76.  When they go to a function where alcohol is being served, “he 
has the support of me and whoever is with us, that we support him in that, and if it's too 
uncomfortable for him or whatever, we can leave, we don't have to stay there.”  Id. at 66.  The 
individual’s wife believes her husband will continue to abstain from drinking, describing him as 
“very strong willed, and he -- when he commits to something, he does it and he sticks with it.”  Id. at 
74. 

                                                 
 5 During the December 11, 2007, PSI, the individual stated that he had grabbed his wife’s arm during both 
the 2006 and 2004 incident, and after he told this to the police in both instances, he was identified as the aggressor 
and arrested.  Ex. 10 at 16, 23, 30-32. 
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  C.    The Individual’s Mother 
 
The individual’s mother testified that her son “hasn't had alcohol in his life since -- I believe since 
March, . . .”  Id. at 80.  “[E]ver since he told me about this alcohol problem, I thought, well, I never 
saw it, but he's positive, he's been a vessel to his children, he's involved with his children, he's 
involved -- he's found a higher authority in his life.”  Id. at 81.  She testified as to her knowledge of 
her son’s participation in outpatient treatment and AA.  Id. at 80-81.  She stated that she saw her son 
enjoy his brother’s recent wedding without drinking.  Id. at 82.  She visits her son’s home every two 
to three weeks and testified that she has not seen alcohol in the home.  Id. at 85. 
 
  D.    The Individual’s Friend and Coworker 
 
The friend of the individual who testified at the hearing has known the individual for the last one and 
one-half years, and has worked with him during the same period of time.  Id. at 104.  The only time 
he ever drank with the individual was at a Super Bowl party in 2007 when the individual drank 
“three or four beers at the most . . .”  Id. at 107, 114.  He testified that, after the individual was 
evaluated by the DOE psychiatrist in March 2008, “he said that he wanted to stop drinking because 
he knew that he had to make a change in his life . . . , and I think he's made an outstanding change, 
you know, he's more involved with his family.”  Id. at 107-08.  “[H]e's talked about going to AA 
meetings . . . he's more into living it, more involved and talking about God, . . .”  Id. at 108. 
 
The individual’s friend testified that he has been to the individual’s home four or five times, and has 
never seen alcohol there.  Id. at 113-14.  He stated that he has never seen the individual show up to 
work with a hangover or under the influence of alcohol.  Id. at 115.  He testified that he believes he is 
handling well the stress of the current proceeding.  Id. at 116.  He stated that he is “trying to be a 
good friend to him,”  id. at 109, and  
 

whatever I have to do to do it, you know, you know, not promoting alcohol, not 
having any alcohol around and stuff like that.  You know, if I have to drive him to 
AA classes, then I'll do that, you know. Whatever I need to do to get him there, you 
know, to that stage where he needs to be, hey, I'm there for you, you know. 

 
Id. at 111. 
 
  E.    Licensed Professional Counselor 
 
The licensed professional counselor who testified at the hearing is the clinical director of the EAP 
outpatient treatment program that the individual completed.  Id. at 95.  She verified the individual’s 
active participation in the program, which consisted of four two and one-half hour sessions per week 
for five weeks.  Id. at 92, 96.  She stated that the individual was diagnosed as suffering from Alcohol 
Dependence, under the criteria set forth in the American Psychiatric Association’s Diagnostic and 
Statistical Manual, Fourth Edition, Text Revision (DSM).  Id. at 96.6 

                                                 
 6 The counselor testified that the individual met five of the seven DSM criteria for Alcohol Dependence, 
but did not “meet criteria for withdrawal symptoms, and he did not meet the criteria for preoccupation or extended 
periods of time spent obtaining or using the substance.”  Tr. at 103. 
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At the time of the individual’s discharge, the outpatient program provided him recommendations for 
follow-up treatment, including “AA attendance three times a week, aftercare one time weekly, and 
abstinence. Also, to get a sponsor in the 12-step program.”  Id. at 97.  The weekly aftercare session 
meets each Thursday evening, and is available to all who complete the outpatient program.  “[T]hey 
can come as long as they need to come or want to come, but we usually recommend that they attend 
for a 12-month period following completion of the program.”  Id.  As of the October 7, 2008 hearing, 
however, the individual had not attended any of the weekly aftercare sessions since completing the 
outpatient program on August 4, 2008.  Id. at 97-98. 
 
The counselor testified that if the individual were “attending AA regularly, if he has a sponsor and is 
working the program actively, then he could forgo an aftercare program.”  Id. at 99.  On cross-
examination by the DOE Counsel, however, she characterized AA as “a support group that is 
nontherapeutically led. . . .  It is not treatment.”  Id. at 101.  By contrast, she described aftercare as 
“therapeutically led. . . .  So do I -- do I think someone needs to go through aftercare? The answer is 
yes.”  Id. 
 
  F.    DOE Psychiatrist 
 
The DOE psychiatrist testified that, at the time of her March 2008 evaluation of the individual, he did 
meet “the [DSM] criteria for a diagnosis of alcohol abuse in the past, but not within the 12 months of 
my interview; . . .”  Id. at 121.  According to the psychiatrist, the individual also “met two out of the 
three needed criteria for alcohol dependence, and there was a third that was suspect, . . .”  Id.  
Regarding the question posed to her by DOE as to whether the individual has been has been or is a 
user of alcohol habitually to excess, the psychiatrist testified that “the correct answer to that question 
was yes, because I've shown in the body of my report, also admitted by the individual, that he had 
periods of time in his life that he had continued -- he had habitually engaged in drinking to excess.”  
Id. at 121-22. 
 
In her report, the psychiatrist responded “no” to the question of whether there was, in the case of the 
individual, adequate evidence of rehabilitation or reformation.  According to the psychiatrist, this 
was because of recent incidents of intoxication, the fact that “he had never had the benefit of 
participating in any rehabilitative treatment program for any alcohol use disorder,” the individual’s 
limited understanding of the extent of his problem, and “that his attempt to control his drinking was 
fragile, at best, at that time.”  Id. at 122-23. 
 
The psychiatrist was present during the entire hearing, and after having heard all of the testimony 
described above, she concluded that, “with additional information now, . . . the diagnosis of alcohol 
dependence probably has been met in the case of” the individual.  Id. at 127.  She explained that 
 

in my discussion of the criteria, remember, I checked off two out of three, and all we 
need is a third, and the one that caught my attention with [the licensed professional 
counselor]'s response is the fact that they had checked off -- and, again, this is most 
likely based on his report to them -- the criteri[on] number six, which is important 
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social, occupational, or recreational activities are given up or reduced because of 
substance use. 

 
Id. at 125-26.  Regarding this criterion, the psychiatrist noted that the individual “had admitted in 
previous interviews that the drinking had hurt his family, because he could have spent more time 
with them instead of spending the time drinking with his buddies,” but that he had “minimized that” 
in his interview with the psychiatrist.  Id. at 126. 
 
The change in the DOE psychiatrist’s diagnosis did not, however, change her treatment 
recommendations for the individual.  This is because, according to the psychologist, when an 
individual “has a very solid history of alcohol abuse, and at the same time meets partial criteria for 
alcohol dependence at a given point in time, most prudent addictionologists and clinicians would 
give treatment as if they are already alcohol dependent,” due to the high risk that the such an 
individual will in the future “turn out to be alcohol dependent.”  Id. at 126-27. 
 
Thus, the psychiatrist recommended in her report that the individual must, to demonstrate adequate 
evidence of rehabilitation,  
 

complete a minimum of 50 hours of a professionally led substance abuse treatment 
program, for minimum of six months, including what is called "aftercare" and be 
completely abstinent from alcohol and all non-prescribed controlled substances for 
minimum of 2 years. Alternatively, he could enroll in an Alcohol Education Program 
and submit voluntarily to a monitored abstinence agreement program through his 
employer or EAP, for a minimum of one year, followed by one year of abstinence 
after the completion of the program.  

 
Exhibit 6 at 16.  Were the individual to fulfill the above requirements for adequate rehabilitation, “2 
years of absolute sobriety would be necessary to show adequate evidence of reformation.”  Id.  
Otherwise, “3 years of absolute sobriety would be necessary to show adequate evidence of 
reformation.”  Id. 
 
Assuming that the individual had not consumed alcohol since March 2008, he had achieved 
approximately seven months of sobriety as of the time of the hearing.  Given this, and the other steps 
taken by the individual during this period, the DOE psychiatrist stated that the individual was doing 
“a great job at this time.”  Tr. at 130.  She noted that the individual had shown an “improvement of 
insight” and stated that she was “glad to hear that his wife had supported him by not drinking, just to 
support him.”  Id. at 131. 
 
Regarding the need for the individual to take advantage of the weekly EAP aftercare meetings, which 
the individual had not done, the DOE psychiatrist disagreed with the testimony of the licensed 
professional counselor that AA is not “treatment.”  Id. at 145.  However, she noted that the aftercare 
meetings have the advantage, relative to AA, of being professionally led.  Id. 
 
While recognizing the progress the individual had made, the DOE psychiatrist stressed the length of 
the individual’s time in recovery as a “very important” consideration.  Id. at 129.  “So I believe that 
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he had started the rehabilitation program, but his reformation is too short a time for me to consider 
that what we are seeing is a permanent change.”  Id. at 131.  Thus, she concluded that the individual 
“has not yet achieved adequate rehabilitation and reformation for me to say that the risk of relapse is 
very low or acceptable to the foreseeable future,” id., and that “because of the early stage in recovery, 
I would still consider that the probability of relapse in the immediate foreseeable future is still 
moderate.”  Id. at 172. 
 
V. Hearing Officer Evaluation of Evidence 
 
In his closing argument, id. at 174, counsel for the individual referenced Paragraph 2(a) of the 
Adjudicative Guidelines, which describes the adjudication process as “the careful weighing of a 
number of variables known as the whole-person concept.”  Adjudicative Guidelines at ¶ 2(a).  He 
also urged my consideration of the specific factors set forth in the same section of the guidelines.  Tr. 
at 174-78.  I have considered each of those factors in this case.  They are, in fact, the very same 
factors that the Part 710 regulations require me to consider in every case.  10 C.F.R. § 710.7(c); see 
supra note 2. 
 
I note, for example, as pointed out by counsel for the individual, that the least recent of the events 
cited in the Notification Letter took place nine years ago.  On the other hand, there is a clear pattern 
in this case of alcohol-related incidents, stretching from 1999 to late 2006, less than two years ago.  I 
further recognize that, from all available evidence, the individual cut back on his consumption of 
alcohol following his 2006 arrest, and has been abstinent since March 2008.  The individual has, by 
all accounts, made impressive progress in the time since, as acknowledged by the DOE psychiatrist 
in her testimony.  Still, I am troubled by the fact that the individual has not taken full advantage of 
the treatment opportunities available to him, specifically the weekly aftercare meetings, none of 
which he had attended.  Both the licensed professional counselor and the DOE psychiatrist testified 
as to the value of these meetings. 
 
Taking into account all of these factors, I also give significant weight to the opinion of the DOE 
psychiatrist as to the individual’s prognosis.  See Adjudicative Guidelines at ¶ 23(d) (citing a 
favorable prognosis by a duly qualified medical professional as a condition that could mitigate a 
security concern related to alcohol consumption).  The individual clearly has not yet fulfilled the 
psychiatrist’s treatment recommendations, which would apply to the individual regardless of whether 
he meets sufficient criteria to be diagnosed as alcohol dependent, and which require at least two years 
of abstinence.  For this reason, having considered the individual’s entire history, the DOE 
psychiatrist characterized the risk of relapse as being “moderate,” rather than “very low.” 
 
Ultimately, my decision must be based on an assessment of future risk.  If I am to err in making this 
predictive assessment, I must err on the side of national security. See Department of Navy v. Egan, 
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for granting of 
security clearances indicates “that security determinations should err, if they must, on the side of 
denials”).  With this in mind, while I commend the individual for the progress he has made thus far, I 
believe the risk that he will drink in the future is not yet low enough that he should be granted a 
clearance at this time. 
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VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the possession 
of the DOE that raises security concerns under Criterion J. After considering all the relevant 
information, favorable and unfavorable, in a comprehensive common-sense manner, including 
weighing all the testimony and other evidence presented at the hearing, I have found that the 
individual has not brought forth sufficient evidence to sufficiently mitigate the security concerns 
advanced by the LSO. I therefore cannot find that granting the individual access authorization would 
not endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I have determined that the individual should not be granted access authorization. The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at10 
C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 11, 2008 
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Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      July 10, 2008

Case Number:                      TSO-0650

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  For the reasons set forth below, I conclude that the individual’s security1

clearance should not be restored at this time.   2

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a security
clearance in connection with that employment. During the course of that employment, the local
security office acquired information that raised security concerns about the individual. The individual
was summoned for interviews with a personnel security specialist in June 2007 and September 2007.
After these Personnel Security Interviews (PSI), the individual was referred to a local psychiatrist
(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. After this
evaluation, the DOE psychiatrist prepared a written report, and sent that report to the local security
office. After reviewing this report, the transcripts of the PSIs, and the rest of the individual’s
personnel security file, the local security office determined that derogatory information existed that
cast into doubt the individual’s eligibility for a security clearance. The manager of the local security
office informed the individual of this determination in a letter that set forth in detail the DOE’s
security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the
Notification Letter. The Notification Letter also informed the individual that he was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility
for access authorization. 

http://www.oha.doe.gov
http://www.oha.doe.gov/search.htm
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The individual requested a hearing on this matter. The local security office forwarded this request
to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The DOE introduced
24 exhibits into the record of this proceeding and presented the testimony of the DOE psychiatrist.
The individual introduced five exhibits into the record and presented the testimony of six witnesses,
in addition to testifying himself. 

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or special
nuclear material set forth at 10 C.F.R. § 710.8.  

Criterion (h) pertains to information indicating that the individual has “an illness or mental condition
which, in the opinion of a psychiatrist, causes, or may cause, a significant defect in his judgement
or reliability.”10 C.F.R. § 710.8(h). As support for this paragraph, the Letter cites the DOE
psychiatrist’s diagnosis that the individual suffers from Caffeine-Related Disorder Not Otherwise
Specified and General Anxiety Disorder, and that these are illnesses or mental conditions which,
when considered in conjunction with each other and with other alleged addictive behaviors, cause
or may cause a significant defect in the individual’s judgement or reliability. The Letter also refers
to statements made by the individual during the June and September 2007 PSIs indicating that,
between 2002 and 2005, he discontinued the use of various prescribed drugs without consulting with
the doctors who prescribed them, or any other medical professionals; that in November 2004, he was
referred by his physician to a psychiatrist for a possible diagnosis of Bipolar Disorder, but never
followed up on the referral because he decided that he did not suffer from the disorder; and that,
during the early 1990s, his psychiatrist prescribed two medications for depression, but the individual
threw the prescriptions away after deciding that he did not suffer from depression. 

Pursuant to criterion (j), information is derogatory if it indicates that the individual “has been, or is,
a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependant
or as suffering from alcohol abuse.”10 C.F.R. § 710.8(j). Under this paragraph, the Letter cites the
DOE psychiatrist’s diagnosis that the individual suffers from alcohol abuse, the individual’s 2007
and 1989 arrests for DUI and under-aged drinking, respectively, his acknowledgment during the
psychiatric evaluation that he has had drinking binges, and his admission during the June 2007 PSI
that he has consumed alcohol to the point of intoxication many times through the years. 

III. REGULATORY STANDARDS

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether restoring the individual’s security
clearance would compromise national security concerns. Specifically, the regulations compel me to
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consider the nature, extent, and seriousness of the individual’s conduct; the circumstances
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and
any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting access authorization “will not endanger the common defense and security and will
be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security
Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited therein. The
regulations further instruct me to resolve any doubts concerning the individual’s eligibility for access
authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Derogatory Information and the Associated Security Concerns 

The following information was provided by the individual before and during the hearing, and is
generally undisputed. For purposes of clarity, I will set forth the derogatory information relating to
the DOE’s security concerns under criteria (h) and (j) separately.

1. Criterion (h) 

During the period from December 1998 until October 2005, the individual received treatment from
various medical and mental health professionals for emotional problems relating to stress at work
and to his two divorces. In 1998, the individual was experiencing stress related to his work
environment, and was referred to a mental health professional. This doctor diagnosed the individual
as suffering from major depression secondary to work stress, and prescribed Paxil and Xanax.
However, when the individual discovered that these drugs were used to treat depression, he refused
to take them, believing that he only suffered from the effects of stress. September 10, 2007, PSI at
82. Nevertheless, his symptoms resolved quickly, and his prognosis was determined to be “good to
excellent.” DOE Exhibit (Ex.) 3. 

In 2002, the individual was treated by his primary care provider for difficulty in going to sleep and
anxiety related to his divorce and to his occupation. He was prescribed Ambien, which he continues
to take on an as-needed basis for insomnia, and Lexapro for his anxiety. However, after
approximately one month, the individual stopped taking Lexapro, without consulting with his doctor,
because it made him drowsy. June 18, 2007, PSI at 22. Subsequently, the individual’s doctor
prescribed Effexor, also for his anxiety. Although this drug did not make him drowsy, his anxiety
persisted and, in July 2003, the individual was prescribed Zoloft and Klonopin. Although the
individual did report some benefit from taking the Zoloft, he stopped taking the Klonopin, again
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without consulting with his doctor, apparently because he did not feel that it was helping him. Id.
at 25.  

During a 2004 consultation with another doctor who shared a practice with his primary care provider,
that doctor suggested to the individual that he may suffer from Bipolar Disorder. The doctor
prescribed Seroquel, which the individual took for one or two months, until he discovered that the
medication was for the treatment of Bipolar Disorder, which the individual did not believe that he
suffered from. Nevertheless, he saw this doctor again later that year, and was prescribed Depakote,
another Bipolar Disorder medication. The individual took this drug for less than one month, and then
quit taking it because it wasn’t effective and because the individual did not believe that he suffered
from the Disorder. The doctor also referred the individual to a psychiatrist, but the individual did not
follow up on the referral because he did not believe that he suffered from any condition that would
require a psychiatrist’s care. The individual saw his primary care provider again in 2005, and during
this visit, the doctor concluded that the individual suffered from Attention Deficit Disorder, and
prescribed Strattera for the condition. The individual took this medication for approximately one or
two months before discontinuing his usage, again without consulting with his doctor. 

After the DOE-sponsored psychiatric evaluation that took place in March 2008, the DOE psychiatrist
diagnosed the individual as suffering from Alcohol Abuse, Caffeine-Related Disorder Not Otherwise
Specified, and Generalized Anxiety Disorder. DOE Ex. 13 at 10. In support of his diagnosis of
Alcohol Abuse, the DOE psychiatrist cited the legal and job-related problems that the individual’s
alcohol use has caused. Id. Concerning the other diagnoses, the DOE psychiatrist cited the
individual’s “fairly excessive use of caffeine,” from 200 to 600 mg, taken before the individual’s
workouts and weight-lifting sessions for the purpose of “giving him extra energy and motivation.”
Id. at 5. He also said that “Although I would disagree with [the] prior diagnoses of Bipolar Disorder
or Adult Attention Deficit Disorder . . . , I would concur with a diagnosis of Generalized Anxiety
Disorder. While this does not typically pose any security or reliability/judgement threat, it is further
exacerbated by his use of caffeine excessively . . . .” Id. at 11. He further indicated that it was the
“clustering” of “addictive behaviors” such as excessive caffeine use, anabolic steroid use and
excessive exercise, that caused him the greatest concerns regarding the individual’s judgement and
reliability. Id. 

2. Criterion (j)

The individual began drinking at age 16, and would consume, on average, four beers once per month.
June 18, 2007, PSI at 134. Since this was the level of consumption that would result in intoxication,
the individual was, in essence, drinking to intoxication an average of one time per month. The
individual indicated that there were months when he did not drink at all, and that he would usually
stop at four beers because he did not like the feeling of being out of control that further consumption
would bring. Id. at 137-138. 

On at least a couple of occasions during the mid-1990s, however, the individual exceeded this level
of consumption. During a visit to the beach with some friends, the individual, who was 24 years old
at the time, consumed “five to six” mixed drinks over a three or four-hour period, resulting in 
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dizziness and other unpleasant physical effects. Approximately a year later, he consumed a large
amount of pure grain alcohol with Kool-Aid, again with friends. DOE Ex. 13 at 7.   

This pattern of consumption persisted until the individual’s 2001 marriage. During that marriage,
the individual’s alcohol consumption decreased, although he would sometimes drink “one or two”
beers before going to bed to help him sleep. June 18, 2007, PSI at 139. However, during both of his
divorces, the individual’s consumption increased markedly, to at least a six-pack per day, usually
over an eight-to twelve hour period, on his days off from work. Id. at 146-147. After his divorces,
he returned to his previous pattern of alcohol consumption, drinking to intoxication during most
special occasions. Id. at 150.

The individual has also had two alcohol-related arrests. In 1989, while at the beach with some
friends, the individual was arrested for under-aged drinking. In May 2007, the individual was
arrested for Driving Under the Influence of Alcohol (DUI). During the week leading up to this
arrest, he was in North Carolina with some friends to celebrate a friend’s marriage. During this
period, the individual consumed alcohol on a daily basis, drinking until he started to get a “buzz.”
Although he did not specify the amount of alcohol he consumed during this week or the period of
time during which he drank, he stated that his drinking did increase as the week went on and that “It
was each day and each time we were doing that so it was enough to get a buzz.” Hearing transcript
(Tr.) at 172. On the evening before the arrest, the individual allegedly consumed two mixed drinks
at one local bar, two or three drinks at another bar, and then three or four beers at a friend’s house,
all in approximately three hours. The arrest occurred at approximately 5 a.m., and at approximately
8 a.m., the individual submitted to a blood test, which indicated a blood-alcohol content (BAC) of
.16, which is twice the legal limit in the state in which the individual was arrested. 

The circumstances se forth in IV.A.1 and IV.A.2 above adequately justify the DOE’s invocation of
criteria (h) and (j), and they raise significant security concerns. A duly qualified mental health
professional has found that the individual suffers from emotional or mental conditions that could
adversely impact his judgement and reliability. Furthermore, excessive alcohol consumption such
as that exhibited by the individual often leads to the exercise of questionable judgement or the failure
to control impulses, and can therefore raise questions about an individual’s reliability and
trustworthiness. See Revised Adjudicative Guidelines for Determining Eligibility for Access to
Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), Guidelines
G and I. 

B. Mitigating Information 

At the hearing, the individual attempted to address these security concerns by showing, through his
testimony and the testimony of his psychiatrist, his mother, and four co-workers, that he does not
suffer from any alcohol use disorder or any mental or emotional condition that adversely affects his
judgement or reliability. 

The individual testified that he last consumed alcohol on May 24, 2007, the day of his DUI arrest.
Tr. at 158. With regard to his future intentions concerning alcohol, the individual would not
absolutely rule out further usage, but he said that if he did choose to drink again, it would be under
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“very strict circumstances,” where he would not be driving a vehicle afterwards. Tr. at 193. He
indicated that his father does keep alcohol in the home that the individual shares with his parents.
Tr. at 159-160. 

The individual then discussed his DUI arrest and the events leading up to it. After celebrating a
friend’s wedding by drinking four or five “Jack [Daniels whiskey] and Cokes” at two bars, the
individual went to a friend’s house, where he consumed three of four beers before falling asleep.
Several hours later, the individual awoke, talked to his friends for several minutes, and then decided
to go home. Tr. at 174-176. Since he felt fatigued but did not feel that he was inebriated, he decided
to drive home. Tr. at 176. While driving on a local highway, he found himself in a situation where
he was in between two double tractor-trailers. Because of a high wind, the trailers were “fish-tailing”
and coming over the lines and into his lane. Believing himself to be in imminent danger, the
individual considered slowing down and allowing the two tractor-trailers to proceed. However, when
he noticed a third truck behind him, he decided to speed up, instead, even though he had seen the
flashing blue lights of a police car on the side of the road ahead of him. Tr. at 177-180.

After the officer pulled the individual over, the two began arguing about the individual’s speed and
about the circumstances leading up to the traffic stop. The individual told the officer that he had sped
up to 92 mph in order to escape a potentially dangerous situation involving two tractor-trailers. The
officer insisted that the individual’s speed was 96 mph, and that the officer had not seen any tractor-
trailers. The officer administered a field sobriety test which, the individual testified, he passed. The
individual pled guilty to DUI, and was placed on probation. Tr. at 181-190. He went on to state that
he did not seek counseling after the DUI because he did not, and does not, believe that he has a
drinking problem. The individual explained that the DUI, while very serious, was only a single
incident, and that he had not exhibited a pattern of excessive drinking. Tr. at 199, 201-202. 

The individual also testified about his usage of caffeine and his decision to discontinue use of certain
prescribed medications. He stated that he last time that he used a dietary supplement containing
caffeine was approximately one month prior to the hearing, and that the last time he took a caffeine
pill was when he received the DOE psychiatrist’s report (approximately three months prior to the
hearing). Tr. at 194. 

The individual then discussed his unwillingness to continue taking Paxil and Xanax, two drugs that
were prescribed to him for depression. He stated that he was working for an employer who
transferred him from a job that he liked and felt qualified to perform, to one that he did not like.
When he asked his employer for a transfer, he was told that no transfer could be granted unless he
produced a note from a doctor providing a reason that he could not continue to work in his assigned
area. When the individual went to his doctor and told him that he needed such a note, the doctor
prescribed the two drugs. When the individual discovered that the two drugs were anti-depressants,
he went back to the doctor and told him that he had not come to him for drugs, but only for the note.
He testified that the doctor did not give him a note, and told him to keep taking the medication. Tr.
at 196-197. 

The individual also discussed his 2004 failure to follow up on an alleged referral to a psychiatrist that
was given to him by an associate of his primary care physician. He explained that, on one visit to the
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doctor, his regular primary care provider was not available, so he saw another doctor in the same
medical practice. After examining the individual’s medical file, he apparently thought that the
individual might suffer from Bi-Polar Disorder. He gave the individual a psychiatrist’s business card
and said to him that “this was the person that we use.” Tr. at 197. The individual indicated that he
did not consider this to be a referral because the doctor did not actually instruct him to make an
appointment with the psychiatrist. Tr. at 197-198. 

The individual’s mother also testified. She stated that she “lives with him twenty-four/seven and
probably know[s] him better than anybody and his daily routines and things he does.” Tr. at 59. She
explained that the individual live in a basement apartment in their house. Tr. at 60. 

The last time she saw the individual use alcohol, she continued, was “probably, two months ago,”
when he drank a beer while watching TV. Tr. at 59. She indicated that she knows that he doesn’t
keep alcohol in his apartment because she cleans it sometimes and does not find alcohol there.
However, when asked if she ever finds beer cans in his garbage, she replied, “Well, if he has one,
yeah, I’ll find a can sometimes in the garbage.” Tr. at 63. She could not recall the last time that she
found an empty beer can in the individual’s refuse. Id. When asked if she believes that the individual
currently uses alcohol, she said, “I think he drinks, yeah.” Tr. at 64. She added that, since the DUI,
the individual has not consumed alcohol while out with friends, and that she does not believe that
he has an alcohol use disorder. She further testified that she is a retired nurse with some experience
in psychiatry, and that she would know if he had such a disorder. Id. She also stated that she does
not have a concern about the individual’s use of dietary supplements, energy drinks or caffeine. Tr.
at 71-73. 

Four of the individual’s coworkers testified at the hearing. All of them said that they had known the
individual for two to two and one-half years. Three stated that they had not witnessed the individual
use alcohol, nor had they seen any evidence of excessive alcohol use. The fourth testified that he saw
the individual drink “1 or 2” beers at a cookout in May 2007, but that he, too, had never seen any
evidence of excessive use. Three of the co-workers also lift weights, and testified that caffeine usage
is necessary to provide energy for the workouts (which are required by their employer) after their 12-
hour shifts, or to help them stay awake on their late-night shifts. One said that caffeine usage was
“very, very common” among weight lifters. Three of the four also stated that they had not noticed
an unusual amount of anxiety of the part of the individual. All testified that the individual was a good
worker whom they thought was reliable and trustworthy. Tr. at 9-57, 146-157. 

The individual’s psychiatrist described his evaluation of the individual. He said that initially, he met
with the individual for a brief period, and then had his psychiatric nurse take a thorough history. He
examined the individual’s medical records and prior evaluations (including the DOE psychiatrist’s
report), and administered a number of psychiatric tests, including the Substance Abuse Self-
Screening Inventory (SASSI), Beck Depression Inventory Two, Beck Anxiety Inventory, and the
Bipolar Mood Disorder Questionnaire. After that appointment, he met with the individual again
several days later, for a period of 45 minutes to one hour. He asked the individual to bring someone
with him who could provide corroborating information about the individual’s mood, his alcohol use
and other aspects of his life. The individual brought his mother, and the individual’s psychiatrist
interviewed her for approximately 30 minutes. Tr. at 93-96. 
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 “Hypopituitarism” is a condition in which a person’s pituitary gland does not produce, or produces3

in insufficient quantities, one or more of the hormones that it is supposed to provide. 

 According to the DSM-IV TR, Substance Abuse is a maladaptive pattern of substance use leading4

to clinically significant impairment or distress, as manifested by one (or more) of the following,
occurring within a 12 month period:

(1) recurrent substance use resulting in a failure to fulfill major role obligations at
work, school, or home (e.g., repeated absences or poor work performance related to
substance use; substance related absences, suspensions, or expulsions from school;
neglect of children or household);                                                                             
(2) recurrent substance use in situations in which it is physically hazardous . . .;    

(continued...)

Based on this evaluation, the individual’s psychiatrist concluded that the individual did not suffer
from any diagnosable psychiatric disorder. Tr. at 99. Specifically, with regard to the individual’s
anxiety level, the individual’s psychiatrist testified that, although he was experiencing some degree
of anxiety as a result of this Administrative Review proceeding, his scores on the tests designed to
measure anxiety were all in the normal range. Tr. at 99-100. With regard to the individual’s alcohol
use, his SASSI results were similarly normal. Tr. at 101-103. However, the individual’s
psychiatrist’s conclusion that the individual does not suffer from any alcohol use disorder was not
based solely on the SASSI, but also on information about the individual’s pattern of alcohol
consumption. Although the individual’s psychiatrist testified that approximately two-thirds of the
people who are arrested for DUI have “a serious alcohol problem,” his pattern of drinking only on
“special occasions” was an important factor in convincing him that the individual does not have such
a problem. Tr. at 103-105. 

The individual’s psychiatrist then discussed the DOE psychiatrist’s report and his reasons for
disagreeing with that report. At the outset, he noted that the report discusses the individual’s history
of treatment for various mental or emotional problems, and observed that this can “bias a
psychiatrist, a person against someone’s mental state to know that they have tried various
medications.” Tr. at 106. However, such a bias in this case would be unwarranted, the individual’s
psychiatrist indicated, for two reasons. First, he believes that the individual’s hypopituitarism
probably caused many of the symptoms, such as persistent fatigue and decreased libido, that
contributed to earlier diagnoses of mental and emotional disorders.  Second, the individual was3

trying to cope with very stressful situations such as two divorces, one of which involved a child
whom the individual believed that he fathered, but who turned out to be the product of an adulterous
relationship. The individual’s psychiatrist opined that the primary care physicians who treated the
individual would have been better-advised to refer him to a psychologist for counseling rather than
“tossing medication at” the problem. Id. 

Then, the individual’s psychiatrist addressed the diagnosis of Alcohol Abuse. He testified that, in
order to qualify for a diagnosis of Alcohol Abuse or Dependence under the Diagnostic and Statistical
Manual of Mental Disorders, Volume IV (Text Revision) (DSM-IV-TR), a person must demonstrate
a “pattern over time of over-use of a substance with detrimental, negative effects” on the person’s
life “in various aspects.”  He does not believe that the individual has demonstrated such a pattern4
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(...continued)4

(3) recurrent substance related legal problems (e.g., arrests for substance related
disorderly conduct);                                                                                                   
(4) continued substance use despite having persistent or recurrent social or
interpersonal problems caused or exacerbated by the effects of the substance . . . .

Furthermore, the symptoms must have never met the criteria for Substance Dependence for the
substance in question. DSM-IV TR at 199.

with regard to his alcohol usage. Tr. at 109. There have been, he said, “two times in his life when
alcohol has created a dysfunction.” Tr. at 108. The first was his 1989 arrest for underage drinking,
and the second was his May 2007 DUI. In the opinion of the individual’s psychiatrist, these
incidents, separated by almost two decades, are serious, but do not constitute a pattern of
maladaptive use. Tr. at 108-109. Because the individual does not suffer from a diagnosable alcohol
use disorder, his psychiatrist does not believe that it is necessary for him to abstain from alcohol use
or to undergo counseling. Tr. at 134. 

Finally, the individual’s psychiatrist did not express concern over the individual’s caffeine usage,
and he indicated that the relatively large number of psychotropic drugs that had been prescribed for
him was not necessarily indicative of a severe mental or emotional disorder. With regard to his
caffeine usage, the individual’s psychiatrist cited the widespread usage of the drug, and found it to
be “not particularly impairing.” Tr. at 137. He further stated that general practitioners, such as those
whom the individual patronized, often “prescribe medications for minor problems that psychotherapy
probably would be better at taking care of.” Tr. at 139. 

C. Analysis

After reviewing this testimony and the record as a whole, including the exhibits submitted by the
parties, I find that the individual has adequately addressed the DOE’s security concerns under
criterion (h). However, I agree with the DOE psychiatrist that the individual suffers from Alcohol
Abuse, with inadequate evidence of reformation or rehabilitation. Consequently, I find that valid
security concerns remain under paragraph (j). My reasons for these findings are set forth below.   

1. Criterion (h)

As previously set forth, the DOE’s primary concerns under this paragraph stem from the DOE
psychiatrist’s diagnoses of Caffeine-Related Disorder Not Otherwise Specified, and Generalized
Anxiety Disorder, and his finding that the “clustering” of “addictive behaviors” by the individual
(i.e., alcohol and caffeine use, exercise and/or steroids) calls the individual’s judgement and
reliability into question. However, the record in this matter leads me to believe that these conditions
either do not exist, or do not raise legitimate security concerns.  

Although in his report, the DOE psychiatrist found the individual’s caffeine usage to be of concern,
he changed his mind on this point after hearing the testimony presented at the hearing. That 
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testimony included statements by the individual’s co-workers that caffeine is commonly used by
weight lifters to provide increased energy for workouts, and by the individual’s psychiatrist that he
“wasn’t overly concerned about [the individual’s] caffeine consumption” because it “does not have
a major, direct impact” on his occupational functioning. Tr. at 135-136. Accordingly, when asked
whether he still had any concerns over the individual’s caffeine usage, the DOE psychiatrist stated
that he did not. Tr. at 206. I agree with both psychiatrists that the individual’s caffeine usage does
not pose a security concern. 

The DOE psychiatrist also testified at the hearing that the individual’s perceived general Anxiety
Disorder would not, in the absence of other disorders, comprise a serious security concern. In fact,
he said that “in general, people with a little bit of anxiety in a work setting are likely to be good
employees,” and that the individual’s “high level of vigilance and concern about security matters
[are] well regarded in his work setting.” Tr. at 207. The individual’s psychiatrist stated that the tests
that he administered to the individual did not reveal any anxiety-related disorder. Tr. at 99-100.
Moreover, the individual’s behavior and demeanor at the hearing did not reflect the presence of an
undue amount of anxiety. Accordingly, I conclude that a security concern does not exist with regard
to this issue.

I reach similar conclusions with regard to the individual’s alleged “addictive behaviors” concerning
exercise and steroid usage. While it is true that the individual’s mother was concerned about his
workouts as a teenager to the extent that she took the individual to a psychiatrist, that psychiatrist
did not diagnose the individual as suffering from any mental or emotional disorder. DOE Exhibit 3
at 4. Moreover, there is no indication that the individual’s dedication to working out has caused
problems in his personal or professional lives. Indeed, the record indicates that the individual’s job
requires that he maintain a certain level of physical fitness. With regard to steroids, the individual’s
last usage of these drugs occurred approximately 20 years ago. Id. 

Finally, although the individual’s failure to take some of the medications prescribed by his primary
care provider and to follow up on the referral that he was given are troubling, I find any possible
security concerns to be mitigated by the testimony of the individual’s psychiatrist and by portions
of the DOE psychiatrist’s report. As previously set forth, the individual’s psychiatrist stated that
medical doctors often needlessly prescribe drugs for conditions that are best treated through
psychotherapy, and that some of the symptoms for which the drugs were prescribed could have been
caused by the individual’s hypopituitarism. In his report, the DOE psychiatrist disagreed with the
prior “diagnoses” of bipolar disorder that was the cause of the medical doctor’s referral, and adult
attention deficit disorder, for which the doctor prescribed one of the drugs, Strattera, that the
individual decided to stop taking. For these reasons, I conclude that no security concerns currently
exist with regard to criterion (h).             

2. Criterion (j)

At the hearing, the DOE psychiatrist testified that his diagnosis of alcohol abuse under the DSM-IV-
TR was based upon the individual’s 1989 arrest for under-aged drinking, two previously-described
incidents during the ‘90s during which he drank large amounts of alcohol with his friends, and his
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 There is no evidence in the record that the two incidents in the mid-‘90s resulted in a failure to meet5

major role obligations or in legal problems, or that they occurred under hazardous conditions or in
spite of the individual’s having persistent social or interpersonal problems caused by alcohol
consumption. Moreover, the two alcohol-related arrests did not occur within the same 12 month
period.

2007 DUI arrest. Tr. at 211. These incidents do not satisfy the DSM-IV-TR’s criteria for alcohol
abuse.    5

However, in a number of previous cases, Hearing Officers have accepted diagnoses of substance
abuse as valid even though the diagnosticians did not strictly adhere to DSM-IV guidelines. See, e.g.,
Personnel Security Hearing, Case No. VSO-0482 (2001); Personnel Security Hearing,
Case No. TSO-0075 (2004). See also Personnel Security Review, Case No. VSA-0334 (2001). These
cases reflect an understanding that the diagnostic criteria were never intended to be applied in a
mechanistic, “cookbook” fashion, but were instead intended “to serve as guidelines to be informed
by [the] clinical judgement” of trained mental health professionals. DSM-IV-TR at xxxii. During
his testimony, the DOE psychiatrist cited several additional factors in support of his diagnosis.  

One of these factors is the level of the individual’s intoxication at the time of his 2007 DUI arrest.
At 8 a.m. the following morning, three hours after his arrest, the individual’s BAC was measured
at .16. Based on the average rate at which people of the individual’s size process alcohol, the DOE
psychiatrist estimated that, at the time of his arrest, the individual’s BAC was approximately “.25,
.28, roughly three to four times” the legal limit in the jurisdiction in which he was arrested. Tr. at
209-210. 

A second factor is the degree of tolerance to the intoxicating effects of alcohol exhibited by the
individual during this incident. Tr. at 210. Despite his extreme level of intoxication, the individual
testified, he did not feel inebriated, he did not appear intoxicated to a friend, Tr. at 173, and he
passed a field sobriety test given by the officer who arrested him. An increased level of tolerance
such as that exhibited by the individual is one of the criteria for Alcohol Dependence, and suggests
that his previous level of consumption may have been higher than he has claimed.

Third, the individual appears to have minimized his level of alcohol consumption. He has
consistently claimed that, on the evening of his arrest, he drank four or five mixed drinks and three
or four beers. However, at the hearing, the DOE psychiatrist testified that the individual was
“severely intoxicated,” and that his BAC was far in excess of what it should have been had he
consumed only the amount of alcohol that he claimed. Tr. at 210. Moreover, it is far from certain that
the individual was telling the truth when he testified at the hearing that he has not consumed
alcoholic beverages since his 2007 arrest. As previously described, the individual’s mother testified
that she saw him drink a beer while watching television approximately two months prior to the
hearing. When asked by the individual whether she was sure that the can that he was drinking from
contained beer, she said that she was not sure. The individual claimed that the beverage that his
mother saw him consume was, in fact, a protein drink. Tr. at 84. However, other parts of the
testimony offered by the individual’s mother cast serious doubt on the veracity of the individual’s
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 While it is true that, under the Adjudicative Guidelines, an individual can demonstrate adequate6

evidence of reformation or rehabilitation while engaging in some alcohol consumption, that
consumption must be part of a clear, established, and modified pattern of use, after professional
counseling, and consistent with the recommendations received through such counseling.
Adjudicative Guideline G. In this case, there has been no professional counseling, and the individual
has not convinced me that he has established a clear pattern of responsible alcohol use. 

claim of abstinence. When asked on direct examination whether the individual currently drinks
alcohol, she replied

A. I think he drinks, yeah.                                                                                         
Q. Currently?                                                                                                              
A. I don’t know about currently. I couldn’t say today or yesterday or last week.      
Q. What level would you put his use of alcohol [at]?                                                
A. A beer. Occasionally a beer.                                                                                  
Q. Like one beer after work?                                                                                     
A. Yeah, when he is not working. 

Tr. at 64-65. When asked what led her to believe that the beverage that she saw the individual drink
while watching television was beer, she said that “I know he does drink beer once in a while and
maybe I just, you know, saw him with a can,” and just assumed it was beer. Tr. at 83. Finally, when
the individual goes out, she’ll say “No drinking. And [the individual] says, ‘no, I’m not drinking.’”
Id. The fact that the individual’s mother still finds it necessary to make such a request suggests that
the individual has not stopped drinking.  These factors adequately support the DOE psychiatrist’s6

departure from the DSM-IV-TR guidelines, and convince me that the individual suffers from
Alcohol Abuse.

At the hearing, the DOE psychiatrist described the showing that the individual would have to make
in order to demonstrate adequate evidence of reformation or rehabilitation. Specifically, he stated
that the individual would have to abstain from alcohol use for one year, and to obtain professional
counseling so that he could gain some insight into the dynamics of his disorder and the stressors and
triggers that contribute to it. Tr. at 212-216. I agree with these recommendations, and I conclude that
because the individual has not received such counseling and has failed to demonstrate the suggested
period of abstinence, he is not showing adequate evidence of reformation or rehabilitation. 

V. CONCLUSION

Based on the factors discussed above, I conclude that the individual has successfully addressed the
DOE’s security concerns under criterion (h), but that the criterion (j) concerns remain unresolved.
The individual has therefore failed to demonstrate that restoring his clearance would not endanger
the common defense and would  be clearly consistent with the national interest.  Accordingly, the
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individual’s security clearance should not be restored at this time. The individual may seek review
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Senior Hearing Officer
Office of Hearings and Appeals

Date: January 30, 2009 



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 23, 2008

Case Number: TSO-0652

This Decision concerns the eligibility of XXXXXXXXXXXXX (the Individual) to obtain an
access authorization.1/  The regulations governing the individual’s eligibility are set forth
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.2/  After reviewing the evidence before me, I find that the
Individual should not be granted access authorization.  

I. Background

This administrative review proceeding began when a Department of Energy (DOE) Local
Security Office (LSO) denied the Individual access authorization based upon derogatory
information in its possession that created substantial doubt pertaining to his eligibility.  In
accordance with 10 C.F.R. § 710.21, the LSO subsequently issued a Notification Letter that
included a statement of the derogatory information causing the security concern.  The
Notification Letter cited security concerns related to § 710.8(k) and (l).   
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3/  Criterion K refers to information indicating that an individual has “trafficked in, sold,
transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule
of Controlled Substances established pursuant to section 202 of the Controlled Substances Act of
1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
or administered by a physician licensed to dispense drugs in the practice of medicine, or as

otherwise authorized by Federal law.”  10 C. F. R. § 710.8(k). 

4/  At the PSI, the Individual stated specifically, “And I had tried it once, several months ago.  My
friend said, here try it, and I just, I had it, and, I put it here and he looked at me.  And I pulled it
back out and I gave it to him.  That was in the form of a joint.  I did not actually use it.  I had just
held it.  And, I told him to let me out of the car.  And I didn’t wanna be a part of this.”  DOE Ex.
3 at 11.  

5/  Criterion L refers to information indicating that an individual has “engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security.  Such conduct or circumstances include, but are not limited
to, criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation of
any commitment or promise upon which DOE previously relied to favorably resolve an issue of
access authorization eligibility.”  10 C.F.R. §710.8(l).  

6/  Paragraph II.A. of the “Information Creating A substantial Doubt Regarding Eligibility for
Access Authorization” for the Individual further states that the Individual “also admitted that he
remembered signing the Security Acknowledgment and reading the referenced paragraph (K) of
no involvement with illegal substances to include; no usage, possession, or association with

The derogatory information supporting the Criterion K 3/ concern states that the Individual
admitted during a May 1, 2008, personal security interview (PSI) that in February 2008 he
“sat in a vehicle in which a marijuana cigarette was being passed around and he took
possession of the marijuana cigarette and brought it to his lips, with intent to use.”4/

Notification Letter dated June 26, 2008, Enclosure 1 at 1.  Further, the Notification Letter
stated that the Individual admitted he used marijuana in the fall of 2002, while he was a
high school freshman.  Notification Letter, Enclosure 1 at 1. Finally, the Notification Letter
stated that the Individual admitted that he had been associating with a regular user of
marijuana since December 2007.  Notification Letter, Enclosure 1 at 1. 

The derogatory information supporting the Criterion L5/ security concern states that the
Individual signed a DOE Security Acknowledgment on July 13, 2007, certifying that “he
understood that any involvement with illegal drugs could result in the denial of his DOE
security clearance.”  Notification Letter, Enclosure 1 at 2.  Despite having signed the
Security Acknowledgment, he admits that he was in possession of marijuana one time
“with intent to use.”6/  Notification Letter, Enclosure 1 at 2.  Next, the Notification Letter
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individual using illegal drugs.”  Notification Letter, Enclosure 1 at 2.  When asked at the hearing
to clarify this supporting information, the DOE Counsel stated “The security acknowledgment just
basically says, ‘I acknowledge that if I use illegal drugs it could result in the loss of my clearance.’
That’s all that says to me. . . . I do not know why they put paragraph K.”  Tr. at 31.  

states that the Individual was aware of the DOE zero-tolerance drug policy, but still was
in possession of a marijuana cigarette in February 2008, with intent to use.  Notification
Letter, Enclosure 1 at 2.  Third, the Notification Letter states that the Individual assured an
Office of Personnel Management (OPM) Investigator in the summer of 2007 that he would
not use marijuana in the future, yet in February 2008, he was in possession of marijuana
with intent to use.  Notification Letter, Enclosure 1 at 2.  Finally, the Individual admitted
that he used marijuana in 2002, while a member of the Junior Reserve Officers Training
Corps (JROTC) and aware of the JROTC’s zero-tolerance drug policy.  Notification Letter,
Enclosure 1 at 2. 

The Notification Letter informed the Individual that he was entitled to a hearing before a
Hearing Officer, in order to respond to the information contained in that letter.  Upon
receipt of the Notification Letter, the Individual requested a hearing, and that request was
forwarded to the Office of Hearings and Appeals (OHA).  The OHA Director appointed
me the Hearing Officer in this matter, and I conducted a hearing in this case in accordance
with 10 C.F.R. § 710.25(e) and (g).

At the hearing, the Individual represented himself, testifying on his own behalf and
presenting the testimony of his fiancee.  The DOE Counsel presented no witnesses, but
entered five exhibits into the record. 

II. The Hearing Testimony

A.  The Individual 

The Individual testified that he sampled marijuana when he was in high school in 2002.
Tr. at 9.  He stated that he had been pressured numerous times to try marijuana and,
finally, he gave in to that peer pressure.  Tr. at 9.  He only tried the illegal drug one time.
Tr. at 9.  

The Individual continued that he and his fiancee recently moved to the geographic area
where they currently live and were becoming acquainted with new people.  Tr. at 9.  In
February 2008, he was socializing with a co-worker of his fiancee.  Tr. at 9.  He and the co-
worker met with a third individual and drove to a bar together in the third party’s car.  Tr.
at 9.  The Individual had not met the third individual previously.  Tr. at 9.  After leaving
the bar, the three individuals entered the third individual’s car, where the driver ignited
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a cigarette and passed it to the co-worker.  Tr. at 9.  When the cigarette was passed to the
Individual in the back seat of the automobile, the Individual realized it was a marijuana
cigarette and handed it back to the passenger.  Tr. at 9.  He then asked to be driven to his
car.  Tr. at 9.  The Individual stated that until the marijuana cigarette was handed to him,
he assumed it to be a tobacco cigarette.  Tr. at 32.  He testified that he will have a casual
smoke with a friend.  Tr. at 32.  Until the cigarette was passed to him, he was not able to
ascertain that it was a hand-rolled cigarette as opposed to a factory-made cigarette.  Tr. at
32.  

He has not had any subsequent association with the driver.  Tr. at 10.  He has seen the other
individual, his fiancee’s co-worker, occasionally to exchange greetings.  Tr. at 10.  The
Individual testified that although he met his fiancee’s co-worker in October 2007, he did
not know that the co-worker used marijuana until December 2007.  Tr. at 28-29.  He also
stated that he never brought the marijuana cigarette to his lips in February 2008.  Tr. at 32.
He concluded “I’m sorry.  I fell into a bad position not knowing the – those two
individuals, what their extracurricular activities may be, and I found myself between a rock
and a hard place, and I thought it would be the best thing for me to tell the truth.”  Tr. at
10.  

B.  The Individual’s Fiancee

The Individual’s fiancee stated that she has known the Individual for eight years.  Tr. at 15.
They have been engaged for three years.  Tr. at 15.  The Individual told her, when he
arrived home from the bar in February 2008, what had happened in the automobile and
that he did not want to associate with either individual again.  Tr. at 18.  She is convinced
that the Individual’s proximity to marijuana that evening was entirely accidental.  Tr. at
18.  She testified that “he was in the wrong place at the wrong time” and that he did not
willfully violate the Security Acknowledgment.  Tr. at 20-21.  She stated that she is not
aware of any drug use by the Individual other than that reported in the Notification Letter.
Tr. at 19.  She stated that she is completely opposed to illegal drug use and all her
acquaintances are aware of her opposition to illegal drug use.  Tr. at 19.  

The fiancee concluded that she has “trusted [the Individual] for eight years, I’ve trusted
him with my life, I’ve trusted him to move out with me.  As my fiancé, I trust him with
everything.  As a human being, I can trust him with every aspect of my life, just knowing
that he is aware of everything around him.”  Tr. at 23.  

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case,
in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  In this type of proceeding, the burden is on the individual to come
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7/  Because the 2002 use occurred prior to the Individual’s 16th birthday, he was not required to list
it on his Questionnaire for National Security Positions (QNSP).  The 2008 use occurred after he
completed the QNSP in 2007.

forward at the hearing with evidence to convince the DOE that granting or restoring his
access authorization “would not endanger the common defense and security and would
be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring
of a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly
consistent with the interests of the national security test” for the granting of security
clearances indicates that “security-clearance determinations should err, if they must, on the
side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption
against the issuance of a security clearance).  Consequently, once a security concern has
been found to exist, the individual has the burden of going forward with evidence to rebut,
refute, explain, extenuate, or mitigate the allegations.  Personnel Security Hearing, Case No.
VSO-0005, aff’d, (1995).  See 10 C.F.R. § 710.7(c).  In the end, like all OHA Hearing Officers,
I must exercise my common sense judgment in determining whether an individual’s access
authorization should be restored or granted after considering the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  Therefore I must consider whether the Individual has
submitted sufficient evidence of mitigation to resolve the security concerns raised by his
drug use.

IV.  Findings and Conclusions

A.  Criterion K

The Notification Letter raised a Criterion K security concern in this case based upon the
Individual’s possession and use of marijuana in 2002 and alleged use February 2008.  This
information was reported by the Individual during the PSI.7/ Portions of the Individual’s
testimony at the hearing in which he attempted to explain what occurred in February 2008
were not credible.  Other testimony conflicts with statements he made during the PSI.
First, at the hearing, he claimed that he believed the marijuana cigarette to be a tobacco
cigarette when the driver and marijuana user were passing it in the front of the car.
However, he also admitted that he smoked tobacco cigarettes occasionally.  The smell and
shape of a marijuana cigarette differ significantly from a tobacco cigarette.  I find it difficult
to believe that he did not realize the cigarette being passed in the car contained marijuana
until he took possession of it.  Second, his hearing testimony regarding his use of marijuana
in February 2008 contradicts his statements during the PSI and upon which the derogatory
information in the Notification Letter is based.  At the PSI, he originally stated he used
marijuana.  DOE Ex. 3 at 11.  Later in the PSI, he stated that he possessed marijuana but did
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not use it.  DOE Ex. 3 at 11.  Still later in the PSI, he again stated that he used marijuana. 
DOE Ex. 3 at 15.  In the letter requesting a hearing in this matter, the Individual stated that
he took possession of the marijuana cigarette and immediately returned it.  At the hearing,
he reiterated that statement.  His unconvincing and conflicting hearing testimony was not
corroborated by any other witnesses.  Because of the Individual’s inconsistent and
unconvincing statements, I am not convinced that he did not use marijuana in February
2008.  

Moreover, the Individual did not bring forth sufficient testimony at the hearing to
corroborate the extent of his marijuana use.  The burden is on the Individual to come
forward at the hearing with evidence to convince the DOE that granting his access
authorization “would not endanger the common defense and security and would be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(d).  He did not present any
testimony, other than his own, regarding his marijuana use in 2002 and 2008.  He did not
present any evidence to corroborate his past marijuana use.  He did not bring forward any
witnesses other than himself and his fiancee to testify as to his current marijuana use.
While the Individual’s fiancee did testify that she is completely and totally against drug
use, her testimony regarding the Individual’s drug use was ineffective.  Her testimony was
vague, claiming that she was not aware of any previous drug use by the Individual other
than the two incidents listed in the Notification Letter.  For example, her testimony lacked
specifics regarding their present activities.  Also, her only testimony regarding the
Individual’s current friendships was to state that they no longer spend time with the
marijuana user.  Based upon the record, I cannot conclude that he has shown that his
possession and use of marijuana in 2002 and 2008 were isolated incidents.

Further, the Individual has not mitigated the Criterion K concern raised by his association
with a known marijuana user.  The Individual testified that he no longer has any
relationship with the marijuana user.  In fact, he believes that person has stopped using
marijuana because he started a new employment.  However, in the PSI, there is evidence
that prior to the February 2008 incident, he was aware that the person used marijuana, but
the Individual continued to associate with him.  Further, there is evidence that the person
used marijuana in the Individual’s presence on several occasions.  In addition, the evidence
of when the Individual ceased association with the marijuana user is conflicting.  In the PSI,
the Individual states that he stopped associating with him in either March or April 2008.
In his July 14, 2008, letter requesting a hearing, the Individual stated that he still speaks to
him because he is no longer using marijuana.  At the hearing, the Individual stated that he
has not associated with the marijuana user since February 2008.  He did not resolve these
inconsistencies.  I therefore find that he has not mitigated the Criterion K security concern
raised by his association with a regular user of marijuana.  

Accordingly, the Individual has not mitigated the Criterion K security concerns raised by
his past marijuana use and his association with a regular user of marijuana.  
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C.  Criterion L

The Notification Letter raised a Criterion L security concern in this case based upon the
Individual’s possession of marijuana after signing the DOE Security Acknowledgment.  In
addition, the Notification Letter based its Criterion L concern on the Individual’s
possession and use of marijuana while he was aware that the DOE and JROTC have a zero-
tolerance drug policy.  Also, the Notification Letter raised a Criterion L security concern
based on the Individual’s assurance to the OPM investigator in 2007 that he would not use
marijuana in the future, yet he was in possession of marijuana in February 2008. 

In regard to the Individual’s marijuana use in 2002 and possession in February 2008, I find
that he has not mitigated the Criterion L concerns.  The Notification Letter raised the
Criterion L concern based on the Individual’s 2002 marijuana usage because he was a
member of the JROTC and aware that it had a zero tolerance policy toward illegal drugs.
The Notification Letter raised the Criterion L concern based on the Individual’s February
2008 marijuana usage because the Individual possessed the marijuana in February 2008
after signing the DOE Security Acknowledgment, assuring an OPM investigator he would
not use marijuana again, and knowing that the DOE has a zero tolerance policy for illegal
drugs.  I find that the concerns regarding the Individual’s honesty, reliability, and
trustworthiness raised by these incidents, have not been sufficient mitigated by the record
presented in this case.   

In regard to the February 2008 usage, his statements at the hearing and during the PSI are
inconsistent.  At the hearing, he testified that he took possession of the marijuana cigarette,
returned it when he realized the cigarette contained marijuana, and asked to be taken to
his car.  He stated that he extricated himself from the situation quickly.  At the PSI, the
Individual stated 

And I had tried it once several months ago.  My friend said, here try it, and
I just, I had it, and, I put it here and he looked at me.  And I pulled it back out
and I gave it to him.  That was in a form of a joint.  I did not actually use it.
I had just held it.  And, I told him to let me out of the car.  And I didn’t
wanna be a part of this.

DOE Ex. 3 at 11 (emphasis added).  Later in the PSI, he was asked, “when was the last time
you used” marijuana?  DOE Ex. 3 at 15.  He responded, “the last time was in February.”
DOE Ex. 3 at 15.  His first response was that he “used” marijuana in February 2008.  At no
time during the hearing did he explain that statement.  Likewise, the Individual presented
no mitigation for his 2002 usage. He acknowledged during the PSI that his commanding
officer would be furious, if he discovered his marijuana usage.  Therefore, I find that the
Individual has not mitigated the Criterion L security concern about his reliability and
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trustworthiness raised by his possession and use of marijuana in 2002 while a member of
the JROTC.  Also, I find that the Individual has not mitigated the Criterion L security
concern in regard to his possession and use of marijuana after signing the DOE Security
Acknowledgment, assuring an OPM investigator he would not use marijuana again, and
knowing the DOE’s zero tolerance policy toward illegal drugs. 

 V. Conclusion

As the foregoing indicates, the Individual has not resolved the Criteria K and L security
concerns cited in the Notification Letter.  Therefore, I must conclude that the Individual has
not shown that granting his access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should not be granted at this time.  The parties may seek review of this decision by an
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: February 24, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   July 25, 2008 
 
Case Number:   TSO-0653 
 
This Decision concerns the eligibility of xxxxxxxxx (hereinafter referred to as “the Individual”) 
to hold an access authorization under the Department of Energy’s (DOE) regulations set forth at 
10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.” As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the Individual’s access authorization should be granted. 
 
I. BACKGROUND  
 
The present case involves a 36-year old individual employed at a DOE Facility.  On January 31, 
2007, the Individual completed, signed and submitted a Questionnaire for National Security 
Positions form (QNSP) to the Local Security Office (LSO).  Question 24(a) of the QNSP asked 
“Since age 16 or in the last seven years, whichever is shorter, have you illegally used any 
controlled substances . . .”   Exhibit 7 at 29.  The Individual checked the box labeled “yes” in 
response to this question.  Id.  The QNSP required that the Individual identify each illegal drug 
used during this period, the number of times each illegal drug was used, and the timeframe in 
which such use occurred.  The Individual’s QNSP indicated that he had used marijuana.  Id. at 
29-30.   He estimated that he used marijuana 50 times during the estimated period beginning in 
January of 2000 and ending in February 2006.  Id.  The Individual’s QNSP indicated that the 
Individual had used cocaine twice during an estimated period beginning in January 2000 and 
ending in December 2001.  Id.  The Individual’s QNSP also indicated that the Individual had 
used ecstasy an estimated 12 times during an estimated period beginning in January 2000 and 
ending in December 2001.  Id. 
 
Question 24(c) of the QNSP asked “In the last seven years, have you been involved in the illegal 
purchase, . . . or sale of any narcotic, . . . stimulant . . . or cannabis for your own intended profit 
or that of another?”  (Emphasis supplied).  Exhibit 7 at 29.  The Individual checked the box 
labeled “no” in response to this question.  Id.  
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On April 3, 2008, the LSO conducted a Personnel Security Interview (PSI) of the Individual.1  
During this PSI, the Individual essentially provided the same information concerning his illegal 
drug use as he had in his QNSP.  However, during this PSI, the Individual was asked: “have you 
ever purchased ecstasy?”  The Individual responded by stating: “I did reimburse my friend for 
it.”  Exhibit 8 at 28.  The Individual was also asked: “Did you resell those pills to friends?”  The 
Individual responded by stating: “Somebody may have paid me the same price I paid for it, yes.”  
Id. at 30.  The Individual was asked if he ever profited from the sale of ecstasy, the Individual 
indicated that he had not.  Id. at 31.  The interviewer subsequently suggested that the Individual 
had provided a false answer to QNSP Question No. 24(c) because he had purchased and sold 
ecstasy.  Id. at 56.  The Individual responded by stating: “The discrepancy there is, I guess when 
I filled out this form I [did] not consider simply reimbursing someone for their cost to be 
purchase and sold, selling.”  Id.   
 
During the PSI, the Individual reported that he had used illegal drugs during a period in which he 
had been employed at a DOE facility managing radioactive substances and administering a 
safety program.  DOE Exhibit 8 at 50-51.             
 
The LSO determined that the Individual had used marijuana, ecstasy and cocaine and then 
provided false information concerning his drug use to the LSO.  Moreover, the LSO concluded 
that the Individual had used these illegal drugs while employed as a health physicist responsible 
for radioactive substances at a DOE facility.  An administrative review proceeding was initiated.  
See 10 C.F.R. ' 710.9.  The LSO then issued a letter notifying the Individual that it possessed 
information that raised a substantial doubt concerning his eligibility for access authorization (the 
Notification Letter). The Notification Letter specifies three types of derogatory information 
described in 10 C.F.R. ' 710.8(f), (k) and (l).2    
 
The Individual filed a Request for a Hearing, which was forwarded to the Office of Hearings and 
Appeals (OHA) and I was appointed as Hearing Officer.  At the hearing, the LSO presented no 
witnesses.  The Individual presented five witnesses and testified on his own behalf.  See 
Transcript of Hearing, Case No. TSO-0572 (hereinafter cited as ATr.@).  The LSO submitted 10 
exhibits, marked as Exhibits 1 through 10, while the Individual submitted ten exhibits, marked as 
Exhibits A through J.  

                                                 
1  The transcript of the April 3, 2008, PSI appears in the record as Exhibit 8. 
 
2  The Notification Letter alleges that the Individual has: (1) A[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to 
section 202 of the Controlled Substances Act of 1970 (such as marijuana, . . . etc.). . . .@ 10 C.F.R. ' 710.8(k); and 
(2)  “deliberately misrepresented, falsified, or omitted significant information from a Questionnaire for Sensitive (or 
National Security) Positions,. . . a personnel security interview,  . . .  in response to official inquiry on a matter that is 
relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted pursuant to 
' 710.20 through ' 710.31.@  10 C.F.R. ' 710.8(f), and (3) “[e]ngaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of the national security.” 10 C.F.R. ' 710.8(l) 
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II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  ANALYSIS 
 
Criterion K 
 
Clearly, Criterion K was properly invoked by the LSO.  The Individual has admitted that he used 
marijuana approximately 50 times between 1994 and 2006, ecstasy approximately 12 times 
between 2000 and 2001, and cocaine twice between 1999 and 2001.  The Individual also admits 
that, on four to six occasions in 2000 and 2001, he had purchased ecstasy for his own use and 
sold it to friends without profiting from the transactions.  Finally, the Individual has admitted 
that his former roommate used marijuana and that he patronizes a bar where some of the 
bartenders with whom he converses are known to him to use marijuana.  
 
The use, possession, sale or distribution of an illegal drug, such as marijuana, cocaine or ecstasy, 
raises questions about an individual’s reliability and trustworthiness, both because it may impair 
judgment and because it raises questions about a person’s ability or willingness to comply with 
laws, rules and regulations.  Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued by the Assistant to the President for National Security 
Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at 11 (Guideline H).    
 
The remaining question, under Criterion K, is whether the Individual has sufficiently mitigated 
the concerns about his judgment, reliability and willingness or ability to comply with laws, rules 
and regulations raised by his extensive illegal drug use history, which continued into the 
Individual’s mid-thirties.  The Individual has submitted evidence supporting his contention that 
he has discontinued using illegal drugs and intends to refrain from future illegal drug use.   
 
There is no evidence in the record suggesting that the Individual’s illegal drug use has continued 
after February 2006 or was more extensive than he has reported.  The record includes a 91 page 
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report of background investigation prepared by the Office of Personnel Management (OPM).3  
The OPM’s report contains no evidence suggesting that the Individual’s illegal drug use was 
more extensive than reported by the Individual or continued past February 2006.  The Individual, 
moreover, presented the testimony of five character witnesses, as well as his own testimony, in 
support of his contention that he no longer uses illegal drugs and is committed to refraining from 
illegal drug use in the future.  These character witnesses also testified that the Individual is a 
particularly honest person. 
  
A senior health physicist, who had previously supervised the Individual in his occupation as a 
health physicist “for two or three years” at a DOE facility testified on the Individual’s behalf.  
Tr. at 13, 22.  She testified that the Individual was honest, trustworthy and possessed strong 
moral character, despite his history of illegal drug use.  Id. at 14-16.  This witness opined that she 
believed that the Individual would honor his commitment to refrain from future illegal drug use.  
Id. at 16.     
       
A radiation physicist who, for “five to seven years” had formerly supervised the Individual at a 
DOE facility testified on the Individual’s behalf.  Tr. at 30.  The radiation physicist also 
socialized with the Individual outside of work occasionally.  Id. at 31.  The radiation physicist 
described the Individual as “one of the more honest people that I’ve ever met or worked with” 
and as “extremely open and honest.”  Id. at 31-32.  This witness opined that he believed that the 
Individual would honor his commitment to refrain from future illegal drug use, since when the 
Individual “says something, I have complete confidence that he will follow though on what he 
says.”  Id. at 32.   
 
The Individual’s present supervisor, a physicist employed at a DOE facility, testified on his 
behalf.  The present supervisor testified that he had worked with the Individual since 2004.  Tr. 
at 39.  He testified that the Individual is honest.  Id. at 41.  The present supervisor has held a 
DOE clearance since 1996.  Id.  The present supervisor opined that he believed that the 
Individual would honor his commitment to refrain from future illegal drug use.  Id. at 42, 47.     
 
A close friend of the Individual, who has known him since they both attended graduate school 
together, testified on his behalf.  She has been in the same social circle as the Individual since 
graduate school.  Tr. at 57.  She presently sees him once a month or so.  Id. at 55.  The friend 
testified that she had been present with the Individual on several occasions (always in social 
settings) when he used illegal drugs.  Id. at 54.  Many of the Individual’s fellow graduate 
students were also social users of illegal drugs.  Id.  Most of the Individual’s socializing with this 
witness did not involve illegal drug use.  Id. at 55.  They attend many of the same parties or get 
together after work.  Id. at 56.  There is no drug use at these parties.  Id.  The Individual does not 
intend to use drugs in the future.  Id. at 56-57, 59.  When the Individual started to consider 
applying for a clearance, he made it clear that he had to put his illegal drug use in the past.  Id.  
The Individual’s drug use began to taper off in 2003.  Id. at 57.   The Individual no longer uses 
illegal drugs.  Id.  It is possible that someone in their social circle uses illegal drugs but she is not 
aware of any such persons.  Id.  She has not observed the Individual using drugs for the past five 

                                                 
3  The OPM’s report appears in the record as Exhibit 9. 
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years.  Id. at 58.  A lot of the Individual’s illegal drug use occurred at the instigation of a former 
neighbor of his who has moved away and lost touch with the Individual.  Id. at 60-62.   The 
Individual is very honest.  Id. at 60-61.                        
    
A nuclear physicist who works and socializes with the Individual testified on the Individual’s 
behalf.  The nuclear physicist testified that he has known the Individual since they worked 
together at a DOE facility in 2005.  Tr. at 67.  They socialize two or three times a month.  Id.  He 
goes to parties at the Individual’s house.  Id. at 67-68.  He has never observed the Individual 
using illegal drugs.  Id. at 68.   He has not observed illegal drug use in the Individual’s presence.  
Id. at 68-69.  The Individual and he discussed the Individual’s plans to avoid future illegal drug 
use and the Individual told him that he will not use illegal drugs in the future.  Id.   He testified 
that the Individual is honest.  Id. at 69.   
 
The Individual testified that most of his illegal drug use occurred during the period 2000 though 
2002.  Tr. at 74.  At that time, he was using marijuana about once a month.  Id.  He stopped using 
illegal drugs for about three years because he had a girlfriend who didn’t approve of his illegal 
drug use.  Id.  He returned to very infrequent marijuana use after he broke up with that girlfriend.  
Id.  At that point, he would only use marijuana once or twice a year.  Id. at 78.  His illegal drug 
use was always confined to social situations on weekends.  Id. at 74-75.   He used cocaine twice, 
but didn’t like it.  Id. at 75.  He has never been addicted to any of these illegal drugs.  Id. at 79.  
The Individual testified that even if he were not to receive a clearance, he would not use illegal 
drugs in the future, because: 
 

I don’t see the point in it so much anymore.  It was maybe a casual thing, and I 
think maybe the Q clearance made me realize that it’s not worth—that this sort of 
casual once-a-year party thing, frankly, isn’t all that important to me to – any kind 
of consequences.  

    
Id. at 87.  The Individual further testified that he quit using illegal drugs because: 
 

I realized I was going to be working [at a secure DOE facility] in the future, I was 
going to be applying for a Q clearance, and at some point I said ‘well, I haven’t 
used marijuana in a long time, now would be – you know, it—that now is the time 
to say I’ll never use it again.   

 
Id. at 99.       
 
The Individual also submitted documentary evidence supporting his assertion that he no longer 
uses illegal drugs and is committed to refraining from illegal drug use in the future.  Exhibit I is a 
medical record reporting that a drug test administered to the Individual on September 4, 2008, 
tested negative.  Exhibit J is a medical record reporting that a drug test administered to the 
Individual on July 31, 2008, tested negative. 
 
The evidence in the record convinces me that the Individual has not used illegal drugs since 
February 2006, and will not use illegal drugs in the future.   
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At the time of the Individual’s PSI, the Individual had a roommate who he believed was a 
marijuana user.  A letter from this now-former roommate indicating that she has moved out of 
the Individual’s home appears in the record as Exhibit G.  The Individual also testified that this 
roommate had moved out.  Tr. at 85.  The Individual further testified he has no close friends 
whom he “hangs-out” with who still use illegal drugs.  Id.  I therefore find that the security 
concerns raised by the Individual’s association with known illegal drug users have been 
mitigated. 
 
The Individual’s extensive and long-term pattern of illegal drug use raises substantial doubts 
about his willingness and ability to follow laws, rules and regulations.  When DOE allows 
individuals to have access to classified information or access to special nuclear material, it has to 
be able to trust that those individuals will comply with those laws, rules and regulations that 
govern their use.  A twelve-year long pattern of disregarding the laws governing illegal drug use 
brings into question the Individual’s ability or willingness to do so. 
 
However, the passage of two and a half years since his last illegal drug use, as well as the 
Individual’s testimony and that of his five character witnesses has mitigated this concern.  As 
discussed above, each of these character witnesses convincingly testified as to the Individual’s 
honesty.  Moreover, three of these witnesses, each of whom have supervised his work at DOE 
facilities, attested to the Individual’s commitment to excellence as an employee, commitment to 
safety and adherence to the highest of safety standards.   
 
The senior health physicist testified that the Individual was an excellent employee who was very 
detail oriented, who implemented a DOE-mandated radiation safety program in an exemplary 
manner.  Tr. at 13-14.  The senior health physicist, who has worked in and consulted in many 
DOE facilities, described this program as “one of the strongest in the DOE complex.”  Id. at 15.   
The radiation physicist testified that the Individual’s work was “fantastic” and that the Individual 
was very thorough.  Id. at 30.  The present supervisor testified that the Individual is always 
“awake, aware, cogent, hardworking, focused and diligent” at work.  Id. at 41.   He further 
described the Individual’s attitude towards safety as “exemplary.”  Id. at 47.                           
 
Finally, it is clear from the record that the Individual is a very dedicated scientist who greatly 
values the scientific opportunities that a DOE security clearance would allow him.  The 
Individual fully realizes that any future illegal drug use would jeopardize these opportunities.  
The Individual’s present supervisor testified that he had several discussions with the Individual 
about the responsibilities and obligations of maintaining a DOE security clearance and working 
in an environment where a clearance is necessary.  Tr. at 45-46.  The present supervisor also 
testified that the Individual understands that the national security could be compromised if he 
were to fail to comply with security procedures.  Id.    
 
Guideline H of The Adjudicative Guidelines sets forth conditions that could mitigate security 
concerns raised by illegal drug use.  The Individual has shown that the conditions set forth at ¶ 
26(a) and at ¶ 26(b) of Guideline H have been met in the present case.  I have found that the 
Individual’s illegal drug use is unlikely to recur.  I have also found that the Individual’s past 
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illegal drug use no longer continues to cast doubt on the Individual’s current reliability, 
trustworthiness, or good judgment.  Moreover, the Individual has demonstrated that he has 
disassociated himself from known drug-using associates and contacts and has abstained from 
using illegal drugs for over two and a half years.    
 
Criterion F 
 
The Notification Letter alleges that the Individual provided a false answer to QNSP Question 
24(c).4   That question asked “In the last seven years, have you been involved in the illegal 
purchase, . . . or sale of any narcotic, . . . stimulant . . . or cannabis for your own intended profit 
or that of another?”  (Emphasis supplied).  Exhibit 7 at 29.  The Individual checked the box 
labeled “no” in response to this question.  Id.   During the PSI, the Individual indicated that he 
had purchased ecstasy for his personal use.  During the PSI, the Individual also indicated that he 
had provided friends with ecstasy and then had been reimbursed at no profit to himself.   
 
It is clear that the Individual was not attempting to deceive the LSO by answering “no” to QNSP 
Question 24(c).  The text of the question clearly specifically limits the scope of this question to 
circumstances where the Individual would have engaged in a purchase or sale of illegal drugs 
where he (or another person) would have profited.  During the PSI, the Individual indicated that 
his purchases of ecstasy were limited to those occasions where he “reimbursed my friend for it” 
and that his sales of ecstasy were limited to those occasions where he provided ecstasy to friends 
and was reimbursed for his expense.   Exhibit 8 at 28-31.  Because the record unambiguously 
shows that the Individual’s answer to QNSP Question 24(c) was accurate, I find that Criterion F 
was not properly invoked by the LSO.        
 
Criterion L   
 
The Notification Letter invokes Criterion L, alleging that: 
 

Between May 1995 and January 2007, [the Individual] was employed by [a 
DOE facility], in part as a health physicist responsible for radioactive 
substances.  He admitted that he understood his [former] employer’s policy 
prohibiting the use of illegal drugs. Despite his understanding of the policy, 
he continued to use marijuana and began to use ecstasy and cocaine between 
1994 and 2006.   

 
Statement of Charges at & III.  The record unambiguously shows that his former employer’s 
policy only prohibited the use of illegal drugs at work or on company time.  (The Individual’s 
former employer was a non-secure DOE facility, where most of the employees did not maintain 
security clearances).  The senior health physicist, who supervised the Individual at his former 

                                                 
4  The Notification Letter also alleged that the Individual “signed and dated a QNSP certifying that he only used 
marijuana 50 times between January 2000 and February 2006.  Despite this certification, during the PSI . . . he 
admitted to using marijuana over 50 times between 1994 and February 2006.”  Statement of Charges at & I.B.  
However, this allegation was dismissed at the DOE Counsel’s request.  Tr. at 5-7.  
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employer, testified that the former employer’s drug policy could be summarized as “”you can’t 
use drugs when you are on site . . . they only addressed when you came onto the site . . . it was 
never in a policy that you can’t [use illegal drugs] when you are off site.”  Tr. at 19-20.   More 
importantly, a review of the former employer’s drug policy, which was submitted as Exhibit 10 
at the hearing, shows that it clearly does not prohibit illegal drug use outside of the site or official 
activities if it does not affect an employee’s performance.  Tr. at 26; Exhibit 10. 
 
During the PSI, the Individual was asked “you were using drugs knowing that it was against [the 
former employer’s] policy, is that right?”  The Individual responded by stating “yes.”  Exhibit 8 
at 51.5  Accordingly, it appears that the Individual thought he was violating the former 
employer’s policy by continuing to use illegal drugs (even if he was not actually doing so).  By 
doing so, he was exhibiting a willingness to disobey his former employer’s rules or policy.  The 
Individual’s willingness to disobey his former employer’s rules or policies raises concerns about 
the Individual’s honesty, trustworthiness and reliability.  Accordingly, the LSO properly invoked 
Criterion L.   However, I find that the security concerns raised under Criterion L are mitigated 
for the same reasons discussed above under Criterion K, where I discussed the evidence in the 
record that convinced me that the Individual is honest, and can be trusted and relied upon in the 
future.               
             
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria K and L.  
With regard to Criterion F, however, the evidence convinces me that the factual underpinnings of 
the allegations are incorrect.  However, as detailed in this decision, I found that the Individual 
has mitigated the security concerns raised under Criterion K as well as the security concerns set 
forth under Criterion L.  In the end, I find that the Individual has demonstrated that granting his 
security clearance would not endanger the common defense and would be clearly consistent with 
the national interest.  Accordingly, the Individual's access authorization should be granted at this 
time.  The DOE may seek review of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. ' 710.28. 
 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  December 23, 2008 

                                                 
5  The Individual also admitted that he had access to radioactive substances while he worked for the former 
employer.  Exhibit 8 at 51.  The Individual’s use of illegal drugs while employed in a position where he was called 
upon to handle radioactive substances evidences a lapse in judgment.  However, that lapse in judgment is not 
significant enough to disqualify him from holding a DOE security clearance, especially since two and a half years 
have passed since this lapse in judgment and there is no evidence in the record that he violated any rules, other than 
federal and state drug laws, by doing so.       



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  July 30, 2008 
 
Case Number:  TSO-0654 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for a DOE access 
authorization.  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s request for an access authorization should be 
granted.  For the reasons detailed below, it is my decision that the Individual’s request for an 
access authorization should be denied.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.1  See Notification Letter, June 23, 2008.   
 
The Notification Letter cites a security concern under 10 C.F.R. § 710.8(l) (Criterion F).  
Criterion F pertains to false statements or misrepresentations by an individual during the course 
of an official inquiry regarding the individual’s eligibility for access authorization, including 
responses during personnel security interviews or on security questionnaires.  Such statements 
raise serious doubts regarding the individual’s honesty, reliability, and trustworthiness.  See 10 
C.F.R. § 710.8(f).  The Individual signed and submitted a Questionnaire for National Security 
Positions (QNSP) on April 20, 2007, on which he indicated, inter alia, that he had not used any 
illegal drugs within the last seven years.  DOE Ex. 7.  The Letter cites the Individual’s admission 
during a personnel security interview (PSI) that he failed to list his August 2006 marijuana usage 
on the April 2007 QNSP because “he did not want his use out in the open.”  See Notification 
Letter.     
 
The Notification Letter further stated that the Individual’s statements regarding his marijuana use 
raised security concerns under 10 C.F.R. § 710.8(k) (Criterion K).  Criterion K pertains to 
information indicating that an individual has “trafficked in, sold, transferred, possessed, used, or 
experimented with” illegal substances.  See 10 C.F.R. § 710.8(k).  In this case, the Letter cited 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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the Individual’s admission that he smoked marijuana at his nephew’s August 2006 
wedding as a security concern.  The Letter also cited as security concerns under Criterion K the 
Individual’s statements that he associates with at least one person who smokes marijuana and did 
not plan to disassociate himself from that person, and that he may possibly use marijuana again 
in the future.   
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, July 18, 2008.  At the hearing, the Individual presented his own testimony.  
He brought forth no other witnesses.  The DOE counsel did not present any witnesses.   
 

II. HEARING TESTIMONY 
 
The Individual discussed the security concerns cited in the Notification Letter.  The Individual 
disputed the statements in the Notification Letter regarding his marijuana use at his nephew’s 
wedding.  He admitted that he smoked marijuana at the wedding, but maintained that the 
wedding took place in April 2007, not August 2006.2  Transcript (“Tr.”) at 7-8.   The Individual 
recalled informing both the Office of Personnel Management (OPM) investigator who conducted 
his background investigation and the interviewer during his PSI that the wedding “possibly” took 
place in August 2006.  Id.  However, the Individual “had the dates confused.” Id.  He added, “I 
think it was still just confusion on my part.  I think I took it a little more lightly than I should 
have … on getting my facts straight, making sure that I understood, you know, when it 
happened.”  Tr. at 9.   The Individual stated that he did not intentionally provide false 
information.  He stated that if he intended to withhold or conceal the information regarding his 
marijuana use, he would not have disclosed the use to the OPM investigator that he smoked 
marijuana at his nephew’s wedding.   
 
According to the Individual, the April 2007 marijuana use was unplanned.  He stated, “I think I 
just got wrapped up in all the commotion and the excitement with seeing friends and family that 
I hadn’t seen in a long time, and it just kind of happened.”  Tr. at 24.  When asked why he used 
marijuana eight days after signing and submitting a QNSP, he stated, “I don’t have a good 
answer … it just kind of happened.”  Tr. at 25.  The Individual last used marijuana in September 
2008, approximately one month prior to the hearing.  Tr. at 14-15.  The use occurred at his home 
during a party with family and friends.  Id.  When asked why he smoked marijuana again just 
before the hearing in this matter, the Individual again responded, “I don’t have a good answer for 
that … it just kind of happened.”  Tr. at 29.  The Individual added, “it’s not something that’s 
done everyday … it happened in April [ 2007], and it happened in September [2008].”  Tr. at 32-
33.   
 
Prior to April 2007, the Individual had not used marijuana in “at least” ten or 12 years.  Tr. at 23.  
He does not seek out or purchase marijuana.  Tr. at 33.  The marijuana he used in April 2007 and 
September 2008 was provided by friends.  Id.  The Individual knows others who use marijuana 
and does not intend to disassociate from them.  Tr. at 16, 31.  He stated, “I would never turn my 
back on my friends and family.”  Tr. at 16.   
 

                                                 
2 Prior to the hearing, the Individual submitted a copy of the program from his nephew’s wedding indicating that the 
wedding took place on April 28, 2007.  See Indiv. Ex. A. 
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The Individual did not believe that using marijuana from time to time was significant.  
He stated, “to me, [somebody] ‘doing drugs’ isn’t somebody that has, you know, smoked a little 
marijuana in the past.  When you say ‘drugs’ to me … my opinion is [that is] somebody that is 
using cocaine everyday, that is on meth, and having real issues.”  Tr. at 13.  The Individual was 
unsure whether he would use marijuana in the future, but stated it was “possible” he would use 
it.  Tr. at 14.  He stated, “I can’t answer yes, and I can’t answer no to that question.”  Tr. at 32.  
The Individual stated that he would not be willing to sign a form certifying that he will refrain 
from using illegal drugs or associating with other individuals who use illegal drugs in the future.  
Tr. at 29.               
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. The Security Concerns – Criteria F and K 
 
As stated above, Criterion F concerns involve false statements or misrepresentations by an 
individual during the course of an official inquiry regarding the individual’s eligibility for access 
authorization, including responses during personnel security interviews or on security 
questionnaires.  Such statements or misrepresentations raise serious doubts regarding the 
individual’s honesty, reliability, and trustworthiness.  The DOE security program is based on 
trust, and when a security clearance holder breaches that trust, it is difficult to determine to what 
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extent that individual can be trusted again in the future.  See, e.g., Personnel Security 
Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995); Personnel Security Hearing, 
Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000).   
 
In addition, it is beyond dispute that use of illegal drugs raises security concerns under Criterion 
K.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information (issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House) (the Adjudicative Guidelines), Guideline H, ¶ 24(“Use of an 
illegal drug … can raise questions about an individual’s reliability and trustworthiness, both 
because it may impair judgment and because it raises questions about a person’s ability or 
willingness to comply with laws, rules, and regulations.”); see also Personnel Security Hearing, 
Case No. VSO-0113, 25 DOE ¶ 85,512 (1995) (“The drug user puts his own judgment above the 
requirements of the laws, by picking and choosing which laws he will obey or not obey.  It is 
further the concern of the DOE that the drug abuser might pick and choose which DOE security 
regulations he will obey or not obey with respect to protection of classified information.”).   
 
In light of the Individual’s admission that he used marijuana at his nephew’s wedding, the LSO 
was justified in invoking Criterion K.  In addition, given the Individual’s statements to the OPM 
investigator and the PSI interviewer that the wedding took place in August 2006, approximately 
eight months prior to his submission of the QNSP, the LSO had grounds to invoke Criterion F.  
The only issue remaining is whether the Individual has adequately mitigated the security 
concerns.  
 
B. Whether the Security Concerns Have Been Mitigated 
 
Regarding Criterion F, I find that the Individual has not mitigated the security concern.  By 
providing a copy of his nephew’s wedding program, the Individual established that his marijuana 
use at his nephew’s wedding took place on April 28, 2007, after the date on which he signed the 
QNSP.  Accordingly, that aspect of the Criterion F concern has been resolved.  However, the 
remaining question is whether he has substantiated that there was no other use in the previous 
seven years and, therefore, that he did not lie on the QNSP.3  The Individual asserted at the 
hearing that he had not used marijuana in at least ten or 12 years prior to April 2007.  Tr. at 23.  
Given the complete absence of corroborating testimony or other documentation, however, the 
evidence on this point is thin.  I would note that it is a fair conclusion that the Individual 
associated with friends or family who use marijuana prior to the April 2007 incident, and the 
Individual has no moral conviction against the use of marijuana.  Given these factors, there is 
simply insufficient information in the record to resolve the doubts on this issue raised by the 
Individual’s recent marijuana use.  See, e.g. Personnel Security Hearing, Case No. VSO-0481, 28 
DOE ¶ 82,830 (2001) (testimony of supervisor and social worker insufficient to corroborate 
individual’s assertion that he no longer used marijuana).  Accordingly, I find the Individual has 
not mitigated the Criterion F concern cited in the Notification Letter.  
 
In addition, I am unable to find that the Individual has mitigated the Criterion K concern.  The 
recency of the Individual’s marijuana use is of particular concern.  Not only did the Individual 
use marijuana in April 2007, he also, by his own admission, used marijuana in September 2008, 

                                                 
3 A factor in the Individual’s favor is that he self-reported the April 2007 marijuana use to the OPM investigator and 
at the hearing admitted to subsequent marijuana use.  However, this alone is insufficient to resolve the concern here. 



 - 5 -
just one month prior to the hearing.  In addition, the Individual has friends who use 
marijuana and has no intention of disassociating with them.  Finally, the Individual indicated that 
he does not believe occasional marijuana use is a problem and he was unsure whether he would 
use marijuana again in the future. These facts all demonstrate a complete disregard for the 
seriousness not only of DOE policies against illegal drug use, but also of laws, rules and 
regulations pertaining to illegal drug use in general.  This calls into question whether the 
Individual will follow all applicable laws, rules and regulations, or will choose to comply only 
with those with which he agrees.  Such a lax attitude toward DOE security requirements and 
laws, rules and regulations is simply unacceptable for a holder of a DOE access authorization.  
Given these facts, I cannot find that the Individual has mitigated the Criterion K concern.     
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria F and K.  I also find 
that there is insufficient evidence in the record to fully resolve those doubts.  Therefore, I cannot 
conclude that granting the Individual an access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  Accordingly, I find that the Individual’s request for an access authorization should 
be denied.   
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: October 28, 2008 
 
 



*  The original of this document contains information which is subject to withholding from 

disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 

XXXXXX’s. 
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DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 

     

    Hearing Officer Decision 

 

Name of Case:  Personnel Security Hearing 

 

Date of Filing:  July 30, 2008 

 

Case Number:   TSO-0656 

 

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 

individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations set 

forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 

Eligibility for Access to Classified Matter or Special Nuclear Material.”1  In this Decision, I will 

consider whether, on the basis of the testimony and other evidence in the record of this proceeding, 

the individual’s access authorization should be restored. As discussed below, after carefully 

considering the record before me in light of the relevant regulations, I have determined that the DOE 

should not restore the individual’s access authorization at this time. 

 

I. Background 

 

On October 3, 2007, and December 22, 2007, the individual was arrested and charged with Driving 

While Intoxicated (DWI).  Based in part on those arrests, the DOE Local Security Office (LSO) 

conducted a Personnel Security Interview (PSI) with the individual on February 4, 2008.  Exhibit 22.  

Because the security concern remained unresolved after the PSI, the LSO requested that the 

individual be interviewed by a DOE consultant psychiatrist (DOE psychiatrist).  The DOE 

psychiatrist evaluated the individual on April 7, 2008, and issued a report on April 20, 2008. See 

Exhibit 11. The LSO ultimately determined that the derogatory information concerning the individual 

created a substantial doubt about his eligibility for an access authorization, and that the doubt could 

not be resolved in a manner favorable to him.  Accordingly, the LSO proceeded to obtain authority to 

initiate an administrative review proceeding. 

 

The administrative review proceeding began with the issuance of a Notification Letter to the 

individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 

possession of the DOE created a substantial doubt concerning his eligibility for access authorization.  

Specifically, the DOE characterized this information as indicating that the individual (1) has 

deliberately misrepresented, falsified, or omitted significant information during a personnel security 

interview, or proceedings conducted pursuant to Part 710 Sections 710.20 through 710.31; (2) is a 

user of alcohol habitual1y to excess, or has been diagnosed by a psychiatrist as alcohol dependent or 

as suffering from alcohol abuse; (3) has an illness or mental condition which in the opinion of a 

                                                 
1
 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 

Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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psychiatrist causes, or may cause, a significant defect in his judgment or reliability; and (4) has 

engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest, 

reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure, 

coercion, exploitation or duress which may cause him to act contrary to the best interests of the 

national security.  Exhibit 1 (citing 10 C.F.R. § 710.8(f), (h), (j), (l)). 

 

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 

Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  The 

individual requested a hearing, and the LSO forwarded the individual’s request to the Office of 

Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this 

matter on July 30, 2008. 

 

At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from a licensed 

professional counselor, the individual’s former mother-in-law, two friends and former coworkers, a 

current coworker, the individual, and the DOE psychiatrist.  The DOE Counsel submitted 24 exhibits 

prior to the hearing, and counsel for the individual presented four exhibits. 

 

II. Regulatory Standard 

 

A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 

supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 

eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 

Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, made 

after consideration of all the relevant evidence, favorable and unfavorable, as to whether the granting 

or continuation of a person’s access authorization will not endanger the common defense and 

security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by 

the regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 

national security.  Id. 

 

I have thoroughly considered the record of this proceeding, including the submissions tendered in 

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of the 

individual’s eligibility for access authorization, I have been guided by the applicable factors 

prescribed in 10 C.F.R. § 710.7(c).2 After due deliberation, I have determined that the individual’s 

access authorization should not be restored.  The specific findings that I make in support of this 

decision are discussed below. 

 

                                                 
2
 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 

and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 

rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 

pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 

material factors. 
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III.  The Notification Letter and the Security Concerns at Issue 

 

As the bases for security concerns under Criterion F, the Notification Letter cites the following: 

 

(1)  During a February 12, 2002, PSI, the individual stated that he had not used 

any illegal drugs other than cocaine. However, during his April 7, 2008, evaluation 

by the DOE psychiatrist, the individual stated that he had used marijuana while in 

high school. 

 

(2) The individual stated during the psychiatric evaluation that he drank less than 

one can of beer per each occasion he drank while in high school; however, when he 

was later questioned regarding his experience of hangovers, he indicated that he has 

not experienced a hangover since he was in high school. 

 

(3) The individual stated twice during the April 7, 2008, psychiatric evaluation 

that the last time he drank alcohol was just before his PSI on February 4, 2008. After 

being told that he would be sent for laboratory tests, which should be negative in light 

of the fact that he stated he had not had any alcohol recently, he stated that he had 

taken some cough medicine the week prior. Only after being informed that the cough 

medicine would not affect the test results unless he had large quantities of the 

medicine, he admitted that he had a beer with dinner on April 5, 2008. 

 

Exhibit 1.  The individual’s failure to provide truthful responses in the 2002 PSI and the April 2008 

psychiatric evaluation raises questions about his reliability, trustworthiness and ability to protect 

classified information. See Revised Adjudicative Guidelines for Determining Eligibility for Access to 

Classified Information issued on December 29, 2005 by the Assistant to the President for National 

Security Affairs, The White House (Adjudicative Guidelines) at ¶ 15.   

 

As the bases for security concerns under Criteria H and J, the Notification Letter cites the following: 

 

(1)  In her April 20, 2008, report, the DOE psychiatrist concluded that the 

individual met the American Psychiatric Association’s Diagnostic and Statistical 

Manual, Fourth Edition, Text Revision (DSM) criteria for Alcohol Dependence, with 

Physiological Dependence. 

 

(2)  The individual was arrested and charged with DWI on December 22, 2007. 

 

(3)  The individual was arrested and charged with DWI on October 3, 2007. 

 

Exhibit 1.  The above information clearly constitutes derogatory information that raises legitimate 

questions regarding the individual’s eligibility for access authorization.  The excessive consumption 

of alcohol is a security concern because that behavior can lead to the exercise of questionable 

judgment and the failure to control impulses, and can raise questions about a person’s reliability and 

trustworthiness. See Adjudicative Guidelines at ¶ 21.   
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Finally, as the basis for security concerns under Criterion L, the Notification Letter cites the 

individual’s statement during the April 7, 2008, psychiatric evaluation that he had expressed some 

suicidal threats to his wife in the hope of changing her decision to leave him.  Exhibit 1.  This event 

occurred in 2006, and the individual has since been divorced.   Hearing Transcript [hereinafter Tr.] at 

112-13, Exhibit 15 at 4.  Nonetheless, unusual conduct such as this calls the individual’s judgment 

into question, and therefore raises questions about his reliability and ability to protect classified 

information.  See Adjudicative Guidelines at ¶ 15.   

 

IV.   Hearing Testimony 

 

  A.    The Individual’s Coworker 

 

One of the witnesses at the hearing has worked with the individual for the past two years, and 

had also played a season of softball with him approximately six years ago.  Tr. at 98-99.  He 

testified that the individual is a good employee who is well-liked and who can be counted on to 

do his job.  Id. at 99-100.  He added that, unlike with respect to some employees, he has never 

had reason to question the individual’s honesty or integrity, and knows him to be a truthful 

person.  Id. at 100, 102-03.  He stated that, when he played softball with the individual, they 

would “once in a while” have a couple of drinks, but that he never saw the individual 

intoxicated.  Id. at 102.  Acknowledging the importance of family to the individual, the coworker 

testified that, on these occasions, “he'd maybe drink one and he'd leave and go with his wife and 

kids.”  Id. at 100. 
 

  B.    The Individual’s Friend and Former Coworker I 

 

The first of the individual’s friends to testify at the hearing met the individual at work eight years 

ago, and described the individual as a good employee who is “[v]ery well-liked.  He has a great 

sense of humor.”  Id. at 73.  He stated that he knows the individual to be truthful, id. at 83, and 

“[v]ery serious about his family.” Id. at 77.  His friend described the individual as experiencing, 

during the his recent divorce, “[j]ust sadness, kind of disbelief that it was really happening to 

him, and the worry of his children, and things like that.”  Id. at 74.  The individual took the 

divorce “as hard as most that I have seen, . . .”  Id.  However, he has since returned to normal and 

is the “happy-go-lucky” person he knew before.  Id. 

 

Outside of work, the individual’s friend has participated in various activities with the individual, 

such as softball, deer hunting, and attending their children’s birthday parties.  Id. at 75.  On 

occasion, before or during their softball games, which took place about six years ago, they would 

drink some beer together, but never “to excess or anything like that,” and “[n]ot once” did his 

friend think that the individual had a drinking problem.  Id. at 75-77.  He testified that he spent 

less time with the individual around the time of his divorce, and therefore was not aware that the 

individual had begun drinking more.  Id. at 77-78.  He has seen the individual two or three times 

away from work in 2008, at their daughters’ birthday parties, and he never saw the individual 

drink on any of these occasions.  Id. at 78-79. 
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  C.    The Individual’s Friend and Former Coworker II 

 

The second friend of the individual to testify at the hearing met him through work in 2004.  He 

worked with the individual for about one year and testified that the individual “was energetic, hard-

working, you know, always eager to help out, just a good guy to hang out with.”  Id. at 86.  He found 

the individual to be honest and reliable, and was aware of no coworkers who did not.  Id. at 86-87. 

 

The two remained friends after they stopped working together, and in the past three or four years, 

have engaged in various activities, such as car shows, barbecues, riding 4-wheelers, and taking 

their kids to water parks, and have talked on the phone frequently.  Id. at 87.  His friend testified 

that after the individual was separated from his wife “he kind of secluded himself a little bit.  

You could tell that he was, you know, pretty hurt about it, . . .”  Id. at 92.  Although not able to 

say that the individual has since “bounced back a hundred percent,” he testified that he has 

“definitely” made progress in getting over his hurt feelings.  Id. at 93. 

 

The individual’s friend was aware that he was having problems with alcohol, as the individual 

called him to bail him out after one of his DWI arrests.  Id. at 90.  The individual “likes to keep a 

lot of things personally, but I do know the struggles he faces and what he goes through.”  Id. at 

90.  His friend knows that the individual attends daily Alcoholics Anonymous (AA) meetings.  

Id.  “I usually will talk to him before or after, and he said he's either leaving a meeting or getting 

ready to go to a meeting.”  Id. at 90-91.  Over that past five or six months, they have seen each 

other about three or four times per month, and he has not noticed alcohol at the individual’s 

house during this period, or suspected that he might be drinking.  Id. at 88-89.  He stated that the 

individual’s number one priority “would be his girls, his daughters.  I would say number two 

would probably be his job, his career, his livelihood, but mainly it's his daughters.”  Id. at 95.  

The individual’s friend believes he will be successful in maintaining his sobriety, because he is 

“the type of person that, if he says he's going to do something, he usually does it, . . .”  Id. at 96. 

 

  D.    The Individual’s Former Mother-In-Law 

 

The mother of the individual’s ex-wife has known him for ten years, and until the individual’s 

divorce, saw him once every one or two weeks for family dinners and visits.  Id. at 51-52.  She 

stated that, before the divorce, she saw him drink “maybe twice” and that her daughter never 

expressed any concern to her about his drinking.  Id. at 53.   

 

She testified that the individual took his separation and divorce “very hard” and that he was 

“blind-sided by the fact that my daughter asked him for a divorce and left. I think he was very 

grieved and depressed. I think he was depressed and just he was not himself for that short period 

of time. He was so sad. He was just very upset.”  Id. at 55.  She had heard from her daughter that 

the individual had threatened suicide, but she does not “think he meant what he said.  I think he 

said things out of anger and out of emotion . . . .”  Id. at 57.  She believed the individual was 

trying to “get across to [his wife] how much he loved her and how much he wanted his family 

back.”  Id. 
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She knows the individual has since received counseling and now “he's back like he was before 

all of -- before the divorce happened, and I see it through my granddaughters as well, . . .”  Id. at 

59.  Her daughter and the individual share custody of their children.  Id. at 60.  She described the 

individual as an “excellent father” and has no concern about his judgment or whether he can be 

trusted with her granddaughters.  Id.  “I think the world of him.”  Id. at 57. 

 

She further testified that she has seen the individual in 2008 “[p]robably every couple of weeks,” 

that he seems to be doing well and she has no reason to think that he has been drinking in the last 

six months.  Id. at 64.  She has not seen alcohol in the individual’s home.  Id. at 69.  The 

individual’s has told her that AA has helped him and he “felt like he was back on track and that, 

you know, he just wants to go on with his life and have a good home for the girls.”  Id. at 62.  

She has faith that the individual will succeed, id. at 73, and if she thought he was slipping, she 

would talk “very directly” with him and tell him to get help.  Id. at 67. 

 

  E.    Licensed Professional Counselor 

 

The licensed professional counselor who testified at the hearing directs the Employee Assistance 

Program (EAP) at the facility where the individual works.  Id. at 13.  According to the counselor, the 

individual first came to the EAP regarding marital difficulties, and she referred the individual to 

another EAP counselor who is a licensed marriage and family therapist.  Id. at 13-14.  The individual 

was later referred again to the EAP after he reported his October and December 2007 DWI arrests.  

Id. at 15.  The counselor testified that after the first arrest, it was her impression that the individual 

suffered from alcohol abuse.  Id. at 18.   

 

After the second arrest, she found that he met criteria for alcohol dependence, and referred the 

individual to a five-week intensive outpatient program run by the EAP.  Id. at 18-19.  The individual 

completed this program on February 19, 2008.  Id. at 23; Exhibit D.  She also recommended that the 

individual, after completion of the outpatient program, attend aftercare and AA meetings, and meet 

with her once per month to discuss alcohol issues, while continuing to see the other EAP counselor 

regarding family issues.  Tr. at 15-16, 21-22.  She testified that she has met with the individual nine 

times so far in 2008.  Id. at 24.  Over the course of these meetings, she has verified that the individual 

has attended AA at least three times per week, which was her recommendation.  Id. at 26.  The 

individual also continues to attend aftercare meetings, run by the EAP, and the facilitator of those 

meetings has informed the counselor that the individual “is attending and that he is participating well 

and is an asset to the group, actually.”  Id. at 28. 

 

The counselor does not believe that “drinking, at least at any frequency, was a part of [the 

individual’s] marriage.”  Id. at 29.  However, after his marriage ended “rather abruptly,” he 

“entered into the world of being single and the pressures of being single, and I think that his -- 

his alcohol intake went right along with the activity of trying to date, trying to socialize.”  Id. at 

30.  It is her understanding that the individual last drank alcohol on April 5, 2008.  Id. at 44.  In her 

sessions with the individual, they work on “relapse prevention,” id. at 28, and the counselor 

opined that the individual is “[a]bsolutely” now in a better position to deal with life stressors, and 
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has more tools to avoid relapse.  Id. at 31.  Nonetheless, she believes that individual will be at a 

low risk of relapse only after he has been abstinent for twelve months.  Id. at 32, 39.  As of the 

time of the hearing, she characterized the risk as “moderate – low moderate.”  Id. at 39. 

 

Regarding the individual’s suicide threat, the counselor does not believe that it was the product 

of a mental illness, instead describing it as “a desperate attempt to keep his wife from actually 

leaving, and I think it was situational. I don't think he had any intent or plan to actually follow 

through with any suicidal threat.”  Id. at 16-17.  The counselor has seen “lots of folks” respond in 

this way when in a similar position “and out of desperation, sometimes folks say things in the 

height of stress that says, you know, ‘I'm going to push your button and see if this works.’”  Id. 

at 38.  While the threat was a “really stupid thing” to do, it does not give the counselor any  

reason for concerns about his judgment going forward.  Id. at 38-39. 

 

  F.    The Individual 

 

The individual acknowledged that he was not truthful in his 2002 PSI when he stated that that he 

had never used any illegal drugs other than cocaine.  Id. at 106; Exhibit 23 at 24.  He said he 

does not remember why he failed to reveal in the PSI that he had tried marijuana in high school.  

Id. at 147.  Regarding telling the DOE psychiatrist during his April 2008 evaluation that he had 

experienced hangovers in high school, he stated at the hearing that he does not know if they 

were, in fact, hangovers.  Id. at 111.  “[S]ometimes I'd wake up sick, but more tired than 

anything, you know, not -- not hung over to where, you know, I was puking and just laid in bed 

all day and didn't do nothing.”  Id.  The individual estimated that it would take five or six drinks 

to make him feel bad the next morning, and that he would have this much to drink “on 

occasions” in high school.  Id. at 148. 

 

As an explanation for why, during his interview with the DOE psychiatrist, he initially said that 

he last drank in February 2008, when he in fact had a beer two days prior to the April 7, 2008, 

interview, the individual testified, “I guess I was just nervous, you know. I was pretty nervous 

about going to see her. You know, I just wasn't thinking.”  Id. at 112.  He later testified that he 

did not know why he was not forthcoming with this information until after the DOE psychiatrist 

told him she would be testing his blood for indications of recent drinking.  Id. at 149-50; Exhibit 

11 at 10, 11. 

 

The individual testified that, on the occasions he drank in the approximately ten years he was 

with his ex-wife, ending in 2006, he would usually have “about one” drink, but about once per 

month would have five or six beers.  Tr. at 110-11.  However, after his wife left him in late 2006, 

id. at 112, “it finally hit me that this was it, . . . .  [T]hat's when I started, you know, drinking a 

little more and a little more after that, and I was just -- I don't know, I was just trying to kill the 

pain, I guess.”  Id. at 118.   

 

The individual described the intensive outpatient program to which he was referred, saying it 

gave him “a better understanding” of the harm, trouble, and expense that can be caused by 

alcohol.  Id. at 121.  He stated that he still attends weekly aftercare meetings.  Id. at 127.  “It's 
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voluntary, but I go because I like it.”  Id. at 128.  He intends to continue to attend these meetings 

in the future, as well as sessions with his two EAP counselors as long they feel it is beneficial to 

him.  Id. at 129. 

 

He testified that he tries to attend AA meetings every day, but that he sometimes does not when 

he is with his daughters, and he tries to “double up” meetings on other days when this happens.  

Id. at 122.  The individual stated that he has a sponsor, but that recently he has been difficult to 

contact.  Id. at 124-125.  “[H]e's just got too much on his plate right now, and I'm getting ready 

to find me somebody else.  Id. at 125.  He testified that AA has been and continues to be good 

for him, id. at 124, that “you learn something new every day,” id. at 126, and that he intends to 

attend AA meetings for the rest of his life.  Id. at 129. 

 

The individual admits that he understood the recommendation of the intensive outpatient 

program was that he was to abstain completely from drinking.  Id. at 119, 151.  However, he 

offered no explanation in his testimony as to why he drank at least once while he was in the 

program and once in April after completing the program in February 2008.  Id.  However, he 

testified that he no longer keeps alcohol in his house, id. at 129-30, and his future intention “is 

not to drink anymore and get my life, you know, straightened out.”  Id. at 129. 

 

  G.    The DOE Psychiatrist 

 

The DOE psychiatrist was present throughout the hearing and testified last.  She explained that, 

in her interview of the individual, the problem was “the credibility of his alcohol use history as 

he reported it. . . .  [I]t seemed like he would give bits and pieces of information, especially if 

incriminating, only in stages.”  Id. at 156.  Nonetheless, the individual’s history of blood 

chemistries was consistent with his report that he was a moderate drinker prior to 2007.  Id. at 

157. 

 

The psychiatrist testified that she was disturbed at the time of her evaluation by “the fact that it 

was very clear that he understood that the recommendation of the treatment program was for him 

to be completely abstinent and yet he was not.”  Id. at 158.  This, combined with the fact that “he 

still believed he did not have a problem with alcohol,” led to  

 

not a very good prognosis, as far as I was concerned, and that is the reason why I 

thought that, despite the fact that he had, quote, unquote, graduated from the 

program, the two facts, that he did not think he had a problem with alcohol and he 

continued to drink, that it really puts him at high risk, in my opinion, and that he 

was in no way, in my mind, even at a stage of true recovery. 

 

Id. 

 
The psychiatrist recommended in her report that the individual must, to demonstrate adequate 

evidence of rehabilitation, “[p]roduce documented evidence of attendance at Alcoholics Anonymous 

for a minimum of l00 hours with a sponsor, at least twice a week, for a minimum of one year and be 
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completely abstinent from alcohol and all non-prescribed controlled substances for a minimum of 

two years.”  Exhibit 11 at 17.  Were the individual to fulfill the above requirements for adequate 

rehabilitation, “2 years of absolute sobriety would be necessary to show adequate evidence of 

reformation.”  Id. at 18.  Otherwise, “3 years of absolute sobriety would be necessary to show 

adequate evidence of reformation.”  Id. 

 

The psychiatrist testified that two years of sobriety was “really probably the lowest standard 

anybody could give, because of the reasons that I've said, you know, if they go after that one 

year, the highest risk of relapse, and they continue to do well, the more we could really be 

reassured that this guy will have low risk.”  Tr. at 161.  She stated that she would depart from 

this recommendation if, at the time of the evaluation, she found an individual was, among other 

things, in treatment, had good insight, was compliant and internally motivated.  Id. at 161-62.  

But even in such a case, a minimum of twelve months of sobriety would be required.  Id. at 162.
3
 

In any case, based on what she had heard at the hearing, the psychiatrist stated, “I don't think I'm 

changing my diagnosis, and I don't think I am changing my recommendations.”  Id. at 156.   

 

Nevertheless, the psychiatrist acknowledged that there have been positive changes since her 

evaluation.  In addition to his abstinence since April 2008, the individual is “going to AA; that's 

different. He's doing what he -- now he's going to aftercare, and he's doing the AA with a 

sponsorship, he's trying to get a sponsor, so he is doing what he -- what the treatment 

professionals are recommending to him.”  Id. at 189-90.  The psychiatrist also opined that there 

was “better hope” for the individual because his alcohol dependence was caught at an early 

stage, id. at 193, though this fact “did not really influence much my treatment recommendations, 

because of the more overwhelming risk factors . . . .”  Id. at 192.  On balance, the psychiatrist 

characterized the present risk of relapse as “moderate to low moderate.”  Id. at 203. 

 

Regarding the role denial may have played in the individual’s failure to be forthcoming in his 

reported history of alcohol use, the psychiatrist stated that  

 

the denial of the illness is usually in the minimization, but here in this particular 

instance, quite frankly, I could not just really entirely rule out that the 

inconsistencies were not because of a secondary gain, which is much more a 

conscious effort to appear good for the purposes of this interview, and the reason 

why I'm saying that is he had been much more upfront in a treatment setting, but 

not in my setting. 

 

                                                 
 

3
 Some of the DOE psychiatrist’s hearing testimony focused on whether, in fact, the individual met one of 

the DSM criteria for alcohol dependence, “tolerance, as defined by . . . markedly diminished effect with continued 

use of the same amount of the substance.” Id. at 173-85; Exhibit 11 at 14.  However, the psychiatrist testified that, 

even if she had concluded that this criterion was only “suspect” and that the individual did not meet sufficient 

criteria for alcohol dependence, “the diagnosis would have been he was suffering from alcohol abuse and met partial 

criteria for alcohol dependence.”  Tr. at 202-03.  In that event, the psychiatrist “would have the same 

recommendations, because of what I've already mentioned many times, that in that setting, you treat them as if they 

are alcohol dependent.”  Id. at 203. 
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Id. at 199.  However, the psychiatrist testified that she thinks, “more likely than not, especially 

after this process, he will be much more upfront in future interviews about his substance use.”  

Id. at 198. 

 

Finally, the psychiatrist characterized the individual’s suicide threat as not being a normal 

response, but also not a sign of a mental illness.  Id. at 163.  Rather, her impression was that it 

was a “manipulative gesture to convince the wife to stay.”  Id.  The psychiatrist noted that the 

individual “did not have significant associated symptoms of depression, other than just the 

normal reaction to the surprise of a divorce, . . .”  Id. at 164.  “I don't think it's fair to generalize 

that, globally, that he has a judgment problem, per se. He might -- the most that you could say is 

he might manifest judgment problems when it comes to relationships, . . .”  Id. at 197. 
 

V. Hearing Officer Evaluation of Evidence 

 
Considering each of the relevant security concerns in turn, I first note that there appears to have been 

definite agreement at the hearing between the DOE psychiatrist and the licensed professional 

counselor that, while the individual has progressed in his recovery efforts, he clearly has not attained 

the length of time in sobriety necessary for either of the experts to rate his current risk of relapse as 

low.  In the absence of such favorable expert opinion, I believe the risk that the individual will drink 

in the future is not yet low enough that his clearance should be restored at this time.  See 

Adjudicative Guidelines at ¶ 23(d) (citing a favorable prognosis by a duly qualified medical 

professional as a condition that could mitigate a security concern related to alcohol consumption).  

See also Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national 

interest” standard for granting of security clearances indicates “that security determinations should 

err, if they must, on the side of denials”).  As such, the legitimate security concerns raised under 

Criteria H and J have not been sufficiently mitigated. 

 

As for the concerns raised under Criterion F, I am troubled that the individual has not been 

consistently reliable in reporting his past use of marijuana and alcohol.  On one hand, I find it 

difficult to believe that the individual’s failure to disclose his use of marijuana in high school was 

intentional, given that the individual at the same time revealed his more recent use of cocaine.  I am 

not as certain that the individual’s failure to accurately report his use of alcohol was an involuntary 

product of denial.  In this respect, I note the testimony of the DOE psychiatrist that the individual 

was more honest in the context of treatment than he was in her interview of him.  Whether or not 

intentional, however, the effect is the same:  It does not appear that the DOE can consistently rely on 

this individual to accurately disclose information, at least when it is not in his interest to do so.   

While recognizing the role that denial may play, I believe it is simply too soon to tell whether this 

unreliability will wane as the individual progresses further in his recovery from alcohol dependence. 

 

I do, however, conclude that the concern raised under Criterion L by the individual’s suicide threat 

has been sufficiently mitigated.  This was clearly an isolated occurrence, and none of the witnesses at 

the hearing, expert or lay, testified that they believed it to be a serious threat.  I ultimately agree with 

the opinions of the licensed professional counselor and the DOE psychiatrist that this one-time 

situational incident is not reflective of the individual’s judgment generally. 
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VI.  Conclusion 

 

In the above analysis, I have found that there was sufficient derogatory information in the possession 

of the DOE that raises security concerns under Criteria F, H, J, and L. After considering all the 

relevant information, favorable and unfavorable, in a comprehensive common-sense manner, 

including weighing all the testimony and other evidence presented at the hearing, I have found that 

the individual has brought forth evidence to sufficiently mitigate the security concerns advanced by 

the LSO under Criterion L, but not with respect to Criteria F, H, or J.  I therefore cannot find that 

restoring the individual access authorization would not endanger the common defense and would be 

clearly consistent with the national interest. Accordingly, I have determined that the individual’s 

access authorization should not be restored. The parties may seek review of this Decision by an 

Appeal Panel under the regulations set forth at10 C.F.R. § 710.28. 

 

 

 

 

Steven J. Goering 

Hearing Officer 

Office of Hearings and Appeals 

 

Date: December 18, 2008 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                                   
                                                            December 4, 2008 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  July 30, 2008 
 
Case Number:  TSO-0657 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for a DOE access 
authorization.1  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s request for an access authorization should be 
granted.  For the reasons detailed below, it is my decision that the Individual’s request for an 
access authorization should not be granted at this time.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to her eligibility 
for an access authorization.2  See Notification Letter, June 12, 2008.   
 
The Notification Letter cites the Individual’s false or incomplete responses on multiple security 
questionnaires regarding her history of illegal drug use as security concerns under 10 C.F.R. 
§ 710.8(f) (Criterion F).3  The Individual submitted Questionnaires for National Security 
Positions (QNSP) in January 1999, June 2005, and February 2007.  On the January 1999 and 
June 2005 QNSPs, the Individual responded that she had not used any illegal drugs within the 
past seven years.  DOE Exs. 13, 14.  On the February 2007 QNSP, the Individual stated that she 
used ecstasy, cocaine, and methamphetamines “periodically” from August 2005 to January 2006.  
DOE Ex. 12.  During a personnel security interview (PSI) in October 2007, the Individual 
disclosed a much more extensive history of illegal drug use.  According to the Notification 
Letter, during the PSI, the Individual “admitted that she used marijuana between 1986 and 2005, 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
3 Criterion F pertains to false statements or misrepresentations by an individual during the course of an official 
inquiry regarding the individual’s eligibility for access authorization, including responses during personnel security 
interviews or on security questionnaires.  Such statements raise serious doubts regarding the individual’s honesty, 
reliability, and trustworthiness.  See 10 C.F.R. § 710.8(f).   
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cocaine between March 2005 and August 2006, ecstasy between 2000 and September 
2005, and methamphetamine between February 2005 and January 2006, and also used Valium in 
May 2001 and Amoxicillin in October 2005 that were not prescribed to her.”  Notification Letter 
at 1.  
 
The Notification Letter also cites the Individual’s history of illegal drug use as described above 
as a security concern under 10 C.F.R. § 710.8(h) and (k) (Criteria H and K, respectively).4  In 
addition to the drug use itself, the LSO relied on the diagnosis of a DOE consultant-psychiatrist 
(the DOE psychiatrist) that the Individual met the criteria for methamphetamine abuse, in 
remission, and past history of polysubstance abuse.  DOE Ex. 7 at 13, 16.  In a March 2008 
report, following his evaluation of the Individual, the DOE psychiatrist determined that although 
the Individual’s substance abuse was in remission, she did not exhibit adequate evidence of 
rehabilitation or reformation. Id. at 17.  The psychiatrist stated that the Individual’s substance 
abuse was “a significant clinical problem” and she “never entered into a voluntary treatment for 
substance abuse and feels no need to do so.  Her vulnerability to relapse would be particularly 
high in a time of relationship problems or breakups.”  Id.  The psychiatrist recommended that the 
Individual undergo a treatment program for drug abuse for a period of one year.            
 
The Notification Letter further cites the Individual’s alcohol use as a security concern under 
10 C.F.R. § 710.8(h) and (j).5  According to the Notification Letter, the DOE psychiatrist 
determined that the Individual met the criteria for alcohol abuse.  The DOE psychiatrist found 
that the Individual’s alcohol abuse was her “primary clinical problem” at the time of the 
evaluation.  Id. at 12.  The psychiatrist determined that the Individual did not demonstrate 
adequate evidence of rehabilitation because she continued to drink, often to excess, never entered 
into voluntary treatment for alcohol abuse, and felt no need to seek such treatment.  Id. at 16.  
The psychiatrist recommended that the Individual enter an alcohol treatment program, which 
included abstinence from alcohol, for a period of one year in order to establish adequate evidence 
of rehabilitation and reformation.  Id. at 16.  
 
The Notification Letter also notes that the DOE psychiatrist diagnosed the Individual with 
Attention Deficit Hyperactivity Disorder (ADHD).  The psychiatrist did not find that the ADHD 
itself was an illness significantly affecting the Individual’s judgment or reliability.  However, the 
ADHD “worsens the prognosis for [the Individual’s] alcohol and drug abuse disorders.”  Id. at 
17. 
 
Finally, the Notification Letter also cited security concerns under 10 C.F.R. § 710.8(l) (Criterion 
L).6  As a basis for the Criterion L concern, the letter cites, inter alia, the Individual’s use of 
drugs while employed by a DOE facility, despite her awareness of the facility’s policy against 

                                                 
4 Criterion H concerns information that a person has “an illness or mental condition of a nature which, in the opinion 
of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist causes, or may cause, a 
significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion K pertains to information indicating 
that an individual has “trafficked in, sold, transferred, possessed, used, or experimented with” illegal substances.  
10 C.F.R. § 710.8(k). 
5 Criterion J relates to conduct indicating that the Individual has “been, or is, a user of alcohol habitually to excess, 
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse.”  10 C.F.R. § 710.8(j). 
6 Criterion L concerns refer to conduct tending to show that the Individual is “not honest, reliable, or trustworthy, or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
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drug use; the Individual’s use of illegal drugs after completing QNSPs in 1999 and 2005; 
and, the Individual’s falsification of her QNSPs, despite signing security forms acknowledging 
that falsifying the forms could result in the loss of her security clearance.  
      
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, July 17, 2008.  At the hearing, the Individual presented her own testimony, 
as well as the testimony of two friends, a supervisor, and a counselor.  The DOE counsel 
presented the testimony of one witness, the DOE psychiatrist.   
 

II. HEARING TESTIMONY 
 
A. The Individual 
 
The Individual testified regarding the security concerns cited in the Notification Letter.  
According to the Individual, she completed her 1999 QNSP when she applied for a summer 
internship position.  Transcript (“Tr.”) at 77.  At the time, her only drug use was “limited LSD 
use” the previous summer.  She stated that she did not believe that the experimental drug use 
“defined [her] as a drug user” and she feared that disclosing the drug use would jeopardize her 
ability to secure the internship position.  Id.  The Individual stated that she completed her 2005 
QNSP at “the peak” of her drug use.  Tr. at 81.  The Individual did not know why she falsified 
her 2005 QNSP.  She stated, “I wasn’t being rational at all.  I don’t think I was thinking clearly 
about anything.”  Id.  The Individual stated that she “definitely needed help” at that time and did 
not want to acknowledge her drug problem.  Tr. at 82-83.  The Individual decided she needed to 
be honest on her 2007 QNSP, but her drug history seemed so extensive that she did not know 
how to disclose it.  Tr. at 85.  She stated that she decided to “mention a few [instances of drug 
use] and see what happens.”  Id.  The Individual stated that it took answering the interviewer’s 
questions during the PSI, one step at a time, for her to be able to accurately quantify every 
instance of illegal drug use.  Tr. at 85.  The Individual understood the seriousness of having 
falsified her QNSPs.  She stated, “I understand that my actions and lack of judgment are of huge 
concern, and I hugely regret having [falsified the QNSPs].”  Tr. at 91. 
 
The Individual did not deny her extensive history of illegal drug use as cited in the Notification 
Letter.  Tr. at 100.  She stated that her drug use prior to 2005 “was [part of] a very social party 
scene, it was experimental.”  Tr. at 66.  Her drug use escalated in 2005.  The Individual stated, “I 
became involved in an extremely abusive relationship, which … was [the] main catalyst in this 
huge downfall for me, which led to the destructive behavior and the self-medicating, the drug 
abuse.”  Tr. at 66-67.  The Individual stated that she turned to drugs after leaving the abusive 
relationship because she “needed to get rid of the hurt.”  Tr. at 68-69.  According to the 
Individual, the last time she used any illegal drugs was in July 2006.  Tr. at 71.  She did not 
receive any treatment for drug abuse.  Tr. at 100.  She stated, “it’s been mostly my own 
treatment, my own diligence of … staying away from the situations, and the people who are 
around, you know, the temptation.”  Id.   
 
The Individual no longer associates with anyone who uses drugs.  Tr. at 109.  She further stated 
that she did not believe she would ever turn to drugs again to cope with difficult situations.  Tr. 
at 109.  She stated that she has experienced stress in the past year, including the death of a friend, 
and she was not tempted to use drugs.  Id.  While some of the Individual’s friends are aware that 
she experimented with some illegal drugs when she was younger, none of them is aware of the 



 - 4 -
Individual’s extensive use of illegal drugs between 2005 and 2006.  Tr. at 95.  The 
Individual stated that she became withdrawn during that period and did not let her friends know 
what was going on.  Tr. at 81, 95.  Nonetheless, the Individual stated that she cannot be 
blackmailed with information regarding her drug use.  She stated that she was willing to disclose 
her past drug use to her friends and co-workers if necessary.  Tr. at 97.  Also, if anyone ever 
attempted to blackmail her using that information, she would immediately report it to the LSO.  
Tr. at 98.  
 
The Individual acknowledged that she abused alcohol in the past, but did not believe that she 
currently has an alcohol problem.  Tr. at 131.  The Individual has not sought out treatment for 
alcohol abuse and does not believe she needs such treatment.  Tr. at 103-104, 107.  The 
Individual has steadily reduced her alcohol consumption and now only drinks in social settings, 
about once a week.  Tr. at 122-23.  The Individual stated that when she abused alcohol, “it was 
emotionally motivated.  Anytime I had something stressful come up, my instinct was to grab a 
drink.”  Tr. at 132.  In her opinion, alcohol replaced drugs as a coping mechanism.  Id.  The 
Individual believes that she has overcome her alcohol problem on her own by reducing her 
alcohol consumption.  Tr. at 132.  The Individual stated that when she drinks now, “it’s not self-
medicating.  I’m not emotional when I do it, and I’m not emotional after I do it.”  Tr. at 72.  The 
Individual stated that none of her friends are heavy drinkers; they drink in social settings.  Tr. at 
133.  She further stated that she and her friends often socialize in settings where no alcohol is 
present.  For example, they exercise, go hiking, go to movies, ride their bikes, and walk their 
dogs.  Tr. at 134.   
 
The Individual stated that she “definitely self-destructed” in January 2007 after the end of 
another relationship.   Tr. at 142.  However, she believes she has turned her life around.  She 
stated, “I’ve had a lot of emotional support from a lot of my friends, and I’ve been going to 
work.  I’ve tried to make a lot of positive changes for myself.”  Tr. at 71-72.     
 
B. The Individual’s Friends 
 
Two of the Individual’s friends testified at the hearing.  Friend 1 met the Individual through 
work in 2002, and they became “pretty good friends.”  Tr. at 27-28.  Friend 1 and the Individual 
worked together for approximately three years, and now socialize in their free time.  Tr. at 31.  
Friend 1 and the Individual socialize together, primarily going out to eat at restaurants.  Tr. at 31-
32.  Friend 1 has seen the Individual drink alcohol on occasion.  Tr. at 33.  The last time he saw 
the Individual consume alcohol was a few days prior to the hearing at a birthday party at her 
home.  Id.  Prior to that party, he last saw the Individual drink alcohol about two months prior to 
the hearing.  Tr. at 37.  Friend 1 estimated that he has seen the Individual intoxicated 
approximately four or five times since he has known her.  Tr. at 38.  He has seen the Individual 
drive after having one or two drinks, but he has never seen her drive while impaired.  Id, Tr. at 
45.  Friend 1 stated that he has never seen the Individual use illegal drugs.  Tr. at 38.  He stated, 
however, that she did tell him about “some past use,” but he did not recall the specifics of the 
conversation.  Tr. at 38-39. 
 
Friend 2 has known the Individual for approximately 9 years.  Tr. at 50.  They met through 
friends and socialize together about once a month.  Tr. at 50-51.  Friend 2 has seen the Individual 
drink alcohol.  Tr. at 55.  The last time Friend 2 saw the Individual drink was about three months 
prior to the hearing, when she had “three or four” drinks over the course of an evening.  Tr. at 55.  
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Friend 2 stated that since he has known the Individual, he has seen her drink “maybe 30 
percent of the time” during social gatherings.  The rest of the time they have socialized without 
alcohol doing other activities such as shopping, playing board games, and spending time with 
friends.  Tr. at 60.  Friend 2 knows the Individual’s friends.  Her friends do not use illegal drugs 
and do not drink alcohol outside of what he “consider[s] normal.”  Tr. at 61.  Friend 2 is aware of 
past drug use by the Individual, but he has never seen her use illegal drugs.  Tr. at 52.  According 
to Friend 2, the Individual told him that her past drug use was “experimental.”  Id.  The 
Individual told Friend 2 that she experimented with LSD, ecstasy, and amphetamines.  Tr. at 53.  
Friend 2 stated that the Individual did not describe in detail how long she used those drugs, but 
he “know[s] it was very … temporary … under three months of experimental use” in 2000 or 
2001.  Tr. at 53-54.  Finally, Friend 2 considers the Individual reliable and trustworthy.  Tr. at 
59.  He stated that he has never known her to lie or betray his trust.  Tr. at 59, 62.   
 
C.  The Individual’s Supervisor  
 
The Individual’s supervisor has known the Individual since March 2007 when he became her 
supervisor.  Tr. at 14.  He works closely with the Individual on a daily basis.  Tr. at 15.  
Although they have interacted occasionally outside of work, they do not socialize together.  Tr. 
at 16.  The Individual’s supervisor has never seen the Individual drink alcohol or known her to 
miss work due to having consumed alcohol to excess.  Tr. at 17.  He also has no knowledge of 
the Individual using any illegal drugs.  Id.  The Individual’s supervisor has never known the 
Individual to lie and believes she is trustworthy.  Tr. at 19.  Finally, the Individual’s supervisor 
knows generally that the Individual went through a difficult time in her life, but it did not affect 
her work.  Tr. at 21.   
 
D. The Individual’s Counselor  
 
The Individual’s counselor is a psychotherapist and sees many patients for issues related to drug 
and alcohol abuse.  Tr. at 153, 155.  The counselor began treating the Individual about three 
weeks prior to the hearing.  Tr. at 155.  The counselor and the Individual have been working on 
several issues.  She stated, “[the Individual] has anxiety, overall general anxiety.  She has 
ADHD.  We’re working on impulsivity, coping skills, different generalized conditions related to 
anxiety, relationships.”  Tr. at 155.   
 
The counselor is not specifically treating the Individual for alcohol or drug abuse, but they have 
discussed those issues.  Tr. at 156.  The counselor stated that the Individual did not report drug 
abuse as an issue she was concerned about addressing during their sessions.  Tr. at 157.  The 
counselor added that she and the Individual have not had enough sessions together to go into the 
Individual’s history of drug abuse, but they have discussed her alcohol use.  Tr. at 158.  
According to the counselor, the Individual informed her that she drinks, but not on a regular 
basis.  Id.  The counselor added, “I don’t have enough information to say [whether] she has an 
alcohol abuse problem.”  Tr. at 159.  However, the counselor believes that if the Individual is 
diagnosed with drug or alcohol abuse, then “she needs to remain drug- and alcohol-free.”  Tr. at 
162.     
 
The counselor has been working with the Individual on addressing her ADHD by working on 
“coping skills, awareness, [and] relationship issues.”  Tr. at 160.  She has not suggested 
medications to treat the Individual’s ADHD because the Individual “seems to be handling [the 
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ADHD] without adversely affecting her life … she does have some problems … [but] not 
major ones.”  Tr. at 160.  The counselor agreed with the statement by the DOE psychiatrist in his 
March 2008 report that, if left untreated, ADHD could worsen a person’s prognosis for drug or 
alcohol abuse because individuals with ADHD “many times self-medicate with drugs or 
alcohol.”  Tr. at 161.                       
 
The counselor believes that the Individual has been “quite candid” during their sessions.  Tr. at 
164.  Going forward, the counselor anticipates meeting with the Individual weekly for at least six 
months.  Tr. at 166.  The counselor stated the following regarding the Individual’s prognosis:  
 

It’s all about motivational level.  She has the skills, is very, very bright, and she’s 
motivated at this time.  Right now, this is a very good time for her to be working 
on her problems, because she is motivated.  I don’t know two months ago, two 
years ago, what was going on, but because she is motivated, [her] prognosis is 
very good.” 

 
Tr. at 167. 
 
E. The DOE Psychiatrist  
 
After being present throughout the hearing and considering all of the hearing testimony, the DOE 
psychiatrist did not change the diagnoses or recommendations he presented in his March 2008 
report.  Tr. at 179.  He did note that there was improvement in the Individual’s progress since the 
March 2008 evaluation.  Tr. at 197.   
 
The psychiatrist attributed the Individual’s falsification of her QNSP responses pertaining to her 
drug use to her drug problem itself.  He stated, “there’s an element of denial that comes with a 
substance abuse disorder.”  Tr. at 113.  The psychiatrist noted, however, that the Individual’s 
only areas of dishonesty were related to her drug history.  He stated, “the important thing I think 
as a clinician for honesty issues is if the substance abuse is treated, the source of the lying is 
treated … hopefully, if you’re no longer burdened with a substance abuse disorder … the 
concerns about honesty would perhaps be mitigated, because other than drugs, there’s no issue 
[regarding the Individual’s] honesty.”  Tr. at 114.  Regarding the 1999 QNSP, however, when 
the Individual’s drug use was more experimental and not during the height of her drug abuse, the 
psychiatrist stated that the denial was “a small element in the problem … a lot of it was she was 
just consciously frightened of what this would do to her job application and, therefore, 
consciously omitted it because she knew that this would go badly if her prospective employer 
found out about it.”  Tr. at 177.   
 
Regarding the Individual’s drug abuse, the psychiatrist believes that the Individual minimized 
her drug use in the past, but she is now “acknowledging the history … about all the problems 
that she had, maybe minimizing the risk of future relapses or minimizing risks that there might 
be a problem in the future [when she is] under stress.”  Tr. at 176.  He noted that he believed the 
Individual no longer uses illegal drugs.  He stated, “she continues to be drug-free … the devil’s 
advocate could say we really only know that based on her own word, but [there is] certainly [no 
evidence of] heavy enough drug use to bring her into problems with the law or functioning 
problems.”  Tr. at 197.  Updating the opinion he expressed in his March 2008 report, the 
psychiatrist testified that he now believes the Individual’s substance abuse is in remission.  Tr. at 
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181.  He added that the Individual’s prognosis regarding drug use is “pretty good” and her 
risk of relapse is “low.”  Tr. at 185, 199.   
 
The psychiatrist found it troubling, however, that the Individual continues to drink alcohol and 
found that the Individual’s diagnosis of alcohol abuse is “still there.”  Tr. at 181.  He stated that 
he would give her “not a good prognosis” in terms of her alcohol abuse, “mainly because she 
continues to drink, she’s not in any treatment focused on it … I think she’s still very vulnerable 
to running into alcohol problems if she hits a lot of stress in the future.”  Tr. at 185.  The 
psychiatrist recommended that, in order to demonstrate adequate evidence of rehabilitation or 
reformation, the Individual show one year of abstinence from alcohol and seek treatment for 
alcohol abuse.  Tr. at 189.  He added that it is possible to show rehabilitation through abstinence 
only, without seeking treatment, but “the odds of … success go way up with treatment.”  Tr. at 
195.   
 
As he stated in his March 2008 report, the psychiatrist believes that the Individual’s ADHD 
worsens her overall prognosis because of “the extra impulsivity that ADHD could bring with 
regard to the binge drinking episodes.”  Tr. at 182.  The psychiatrist believes the Individual 
needs treatment for her ADHD, but not necessarily medication.  Tr. at 184.  He added, 
“oftentimes the treatment can be counseling.”  Tr. at 184.  The psychiatrist also noted that the 
Individual’s ADHD symptoms “seem to be fairly mild.”  Id.   
 
Finally, the psychiatrist accepted the Individual’s testimony regarding her drug and alcohol use. 
He believes the Individual has taken positive steps in addressing the various issues of concern 
since he evaluated her in March 2008.  He stated, “[the Individual] continues to be drug-free … 
it does sound like her drinking continues to [be] less and less.  It also looks like in general her 
personal relationships and general maturity level are continuing to improve.”  Tr. at 197-198.  
The psychiatrist concluded that “[the Individual’s] trajectory is good.”  Tr. at 199.           
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
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of the conduct, the absence or presence of reformation or rehabilitation, and the impact 
of the foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision 
concerning eligibility is a comprehensive, common-sense judgment based on a consideration of 
all relevant information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a 
favorable decision, the Hearing Officer must find that “the grant or restoration of access 
authorization to the individual would not endanger the common defense and security and would 
be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. Criterion F – Falsification   
 
As stated above, Criterion F concerns involve false statements, misrepresentations or omissions 
by an individual during the course of an official inquiry regarding the individual’s eligibility for 
access authorization, including responses during personnel security interviews or on security 
questionnaires.  Such false statements, misrepresentations or omissions raise serious doubts 
regarding the individual’s honesty, reliability, and trustworthiness.  The DOE security program is 
based on trust, and when a security clearance holder breaches that trust, it is difficult to 
determine to what extent that individual can be trusted again in the future.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House) (the Adjudicative Guidelines), Guideline E, ¶ 15; see also, e.g., Personnel Security 
Hearing, Case No. VSO-0013 (1995); Personnel Security Hearing, Case No. VSO-0281 (1999), 
aff’d, Case No. VSA-0281 (2000).   
 
The Notification Letter cites the Individual’s failure to disclose any illegal drug use on her 1999 
and 2005 QNSPs, as well as her incomplete responses regarding her drug history on her 2007 
QNSP, as a security concern under Criterion F.  After considering the record in this case, I am 
unable to find that the Individual has mitigated the Criterion F concern.  The Individual admitted 
that she intentionally withheld the information regarding her use of illegal drugs on her 1999 
QNSP because she was afraid it would affect her ability to obtain a security clearance and, 
therefore, her ability to secure a job.  In addition, she purposely did not list information about her 
drug use on the 2005 QNSP, which according to the Individual, she completed during the “peak” 
of her drug use.  Furthermore, the Individual was aware when she completed her 2007 QNSP 
that her answers on the form were incomplete.  Her explanation that she knew she would be 
questioned by the LSO after listing some drug use and would therefore be able to explain or 
expound on her answers does not change the fact that she knew she omitted information when 
she submitted the form.   
 
There are, however, some factors in the Individual’s favor concerning the Criterion F concern.  
The LSO did not know of her history of drug use until the Individual voluntarily reported her 
drug use on the 2007 QNSP.  This demonstrates a growing awareness on the part of the 
Individual of the importance of being truthful with the DOE and lends credence to her assertion 
that, as she resolved her issues concerning her past drug use, she was ready to stop hiding her 
drug history.  Further, the Individual fully acknowledges and accepts responsibility for the 
falsifications.  Also, based on the record, it appears that the only instances of dishonesty by the 
Individual pertain to her drug problem, which she asserts is now resolved.  Finally, each of the 
Individual’s witnesses believed her to be a generally honest and trustworthy person.  These are 
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all positive factors.  However, despite these factors, the DOE has known about the 
Individual’s falsifications and omissions on the QNSPs, which took place over a period of eight 
years and on three different forms, for a relatively short time – about one year as of the date of 
the hearing.   
 
Our previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating security concerns arising from irresponsible behavior. See Personnel 
Security Hearing, Case No. VSO-0499 (2002).  In most cases in which Hearing Officers have 
concluded that doubts about an individual’s judgment and reliability raised by evidence of 
falsification have been resolved, a substantial period of time has passed since the falsification.  In 
these cases, the time period has allowed individuals to establish a pattern of responsible 
behavior. In those cases where an individual was unable to establish a sustained period of 
responsible behavior, Hearing Officers have generally determined that the individual was not 
eligible to hold an access authorization. See Personnel Security Hearing, Case No. VSO-0448  
(2001) (11 months not sufficient to mitigate four year period of deception); Personnel Security 
Hearing, Case No. VSO-0327 (2000) (less than one year of truthfulness insufficient to overcome 
long history of misstating professional credentials).  
 
In the present case, the Individual has not yet established a significant pattern of responsible 
behavior. Therefore, based on the recency of the DOE’s knowledge of the falsifications and the 
short amount of time the Individual has had to demonstrate a subsequent pattern of responsible 
behavior, I cannot find that the security concerns associated with her falsifications have been 
mitigated. Accordingly, the security concerns set forth in the Notification Letter under Criterion 
F regarding the Individual’s omissions on her 1999 and 2005 QNSPs and her incomplete answers 
on her 2007 QNSP remain unresolved.   
 
B.  Criteria H and K – Illegal Drug Use 
 
It is beyond dispute that use of illegal drugs raises security concerns under Criterion K.  See 
Adjudicative Guidelines), Guideline H, ¶ 24 (“Use of an illegal drug … can raise questions about 
an individual’s reliability and trustworthiness, both because it may impair judgment and because 
it raises questions about a person’s ability or willingness to comply with laws, rules, and 
regulations.”); see also Personnel Security Hearing, Case No. VSO-0113 (1995) (“The drug user 
puts his own judgment above the requirements of the laws, by picking and choosing which laws 
he will obey or not obey.  It is further the concern of the DOE that the drug abuser might pick 
and choose which DOE security regulations he will obey or not obey with respect to protection 
of classified information.”).   
 
In this case, the Individual has failed to mitigate the security concerns.  The Individual readily 
acknowledged her extensive history of illegal drug use, the worst of which she stated occurred 
from 2005 to 2006.  The Individual’s friends testified that they did not believe she currently uses 
any illegal substances.  In addition, the Individual’s supervisor noted that her work performance 
was good and the Individual did not appear to have any ongoing problems that interfered with 
her work.  Further, the DOE psychiatrist did not contest the Individual’s assertions that she no 
longer uses any illegal substances and stated that the Individual’s risk of relapse regarding her 
drug use is low.     
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Despite these factors, there is simply insufficient information to support the 
Individual’s statements on this issue and, therefore, mitigate the security concerns.  The 
Individual never sought out treatment for her drug abuse.  While it is possible that she resolved 
the problem on her own, a record of treatment could have helped corroborate her assertion that 
she successfully addressed her drug use problem.  Further, there is no witness testimony to 
corroborate the Individual’s statements regarding her history of illegal drug use.  While her 
friends testified that the Individual does not use illegal drugs, they were not well-informed on 
this issue and, therefore, I must accord little weight to their testimony in this regard.  Though the 
Individual’s statement that she withdrew from her friends as her drug use increased is plausible, 
it does not resolve the concerns raised by the lack of corroboration on this issue.  When the 
Individual’s drug use was at its peak, between 2005 and 2006, none of her friends or colleagues 
knew about it.  Therefore, if she were still using drugs it is possible that her friends, including 
those who testified at the hearing, would not be aware of it.  Finally, although the DOE 
psychiatrist stated that the Individual’s substance abuse was in remission, he acknowledged that 
he had only her word that she no longer uses illegal drugs and no other evidence to corroborate 
her statements to that effect.  Given these factors, there is simply insufficient information in the 
record to resolve the security concerns raised by the Individual’s history of illegal drug use.  See, 
e.g. Personnel Security Hearing, Case No. VSO-0481 (2001).  
 
C. Criteria H and J – Alcohol Use  
 
The derogatory information concerning Criteria H and J centers on the Individual’s use of 
alcohol, the DOE psychiatrist’s diagnosis that the Individual suffer from Alcohol Abuse, and the 
psychiatrist’s opinion that this is a disorder which causes  or  may  cause  a  significant  defect  in  
judgment  or  reliability.  Given the DOE psychiatrist’s diagnosis that the Individual suffers from 
Alcohol Abuse, the LSO had sufficient grounds to invoke Criteria H and J.   
 
Based on the record in this case, I find that the Individual has not demonstrated sufficient 
evidence to adequately mitigate the concerns raised by her use of alcohol.  The Individual’s 
principal argument during the hearing was that, although she may have abused alcohol in the 
past, she has significantly reduced her alcohol consumption and does not currently have a 
problem with alcohol.  In that regard, she presented the testimony of her friends to corroborate 
her assertion that she only drinks in social situations and does not drink beyond the norm.  Her 
supervisor also stated that he was unaware of the Individual having any work-related problems 
caused by alcohol consumption.   
 
While it is a positive factor that the Individual has reduced her alcohol consumption, her 
continued alcohol use remains of concern.  The Individual stated at the hearing that as her drug 
use waned, alcohol took its place as her method of coping with personal problems.  Although she 
is currently working with her counselor on learning new coping and impulse-control skills and 
treating her ADHD, she has been seeing her counselor for a very short time.  Beyond the recent 
counseling, there is little evidence that the Individual has addressed the underlying issues which 
caused her to drink excessively in the first place.  In this regard, I was persuaded by the DOE 
psychiatrist that the Individual remains vulnerable to reverting to alcohol as a method of coping 
with stress or other problems.  The Individual has not sought out any treatment for her alcohol 
abuse or established any period of abstinence from alcohol.  Accordingly, I cannot conclude that 
the Individual has resolved the security concerns raised by her use of alcohol.      
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D. Criterion L – Unusual Conduct 
 
Criterion L concerns refer to conduct tending to show that the Individual was “not honest, 
reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l).  Each of the security concerns listed 
in the Notification Letter under Criterion L is tied to the concerns listed above under Criteria F, 
H, J, and K.  Because I have found that the Individual has not mitigated the concerns listed 
above, the related Criterion L concerns also remain unresolved. 
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria F, H, J, K and L.  I 
also find that there is insufficient evidence in the record to fully resolve those doubts and, 
therefore, the security concerns have not been adequately mitigated.  Therefore, I cannot 
conclude that granting the Individual an access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R.  
§ 710.7(a).  Accordingly, I find that the Individual’s request for an access authorization should 
not be granted at this time.   
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: December 4, 2008 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Name of Case:   Personnel Security Hearing 
 
Date of Filing:   July 30, 2008 
 
Case Number:   TSO-0658 
 
 
 
This Decision concerns the eligibility of XXXXX X. XXX (hereinafter referred to as “the 
Individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s access authorization should be granted. 
 
I. BACKGROUND  
 
The present proceeding involves a 30-year old Individual who is an applicant for a DOE security 
clearance.  After this Individual obtained his doctorate, he accepted a position at a DOE 
Research Facility.  On September 21, 2006, the Individual’s employer submitted a request for a 
DOE security clearance on the Individual’s behalf.  DOE Exhibit 5.  On March 13, 2007, the 
Individual signed a DOE Security Acknowledgement as part of the application process.  
Paragraph 7 of the Security Acknowledgement states: “I understand that . . . my involvement 
with any illegal drug could result in the loss of my DOE Access Authorization.”  DOE Exhibit 6.  
The Individual submitted a Questionnaire for National Security Positions (QNSP) on March 14, 
2007.  DOE Exhibit 7.  In May 2007, while his security clearance application was pending, the 
Individual used marijuana.  DOE Exhibit 9 at 71.  On May 31, 2007, the Individual was 
interviewed by an Office of Personnel Management (OPM) investigator who was assigned to 
conduct the OPM’s background investigation of the Individual.  The Individual reported his one-
time marijuana use to the OPM investigator.  Id.        
 
On March 18, 2008, the Local Security Office (LSO) conducted a Personnel Security Interview 
(PSI) of the Individual.1  During this PSI, the Individual reiterated that he tried marijuana for the 
first and only time in May 2007.  DOE Exhibit 8 at 12-13. The Individual indicated he had tried 
marijuana to satisfy his curiosity about it and did not intend to use it again.  Id. at 18-19, 43.   

                                                 
1  The transcript of the March 18, 2008, PSI appears in the record as Exhibit 8. 
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The Individual indicated that he understood that marijuana is an illegal drug and that he cannot 
use it while maintaining a security clearance.  Id. at 23-24.  The Individual questioned whether 
marijuana should be illegal.  Id. at 25, 32-33.  However, the Individual indicated that he would 
not use marijuana again, even if it were legal.  Id. at 33.    
 
During the PSI, the Individual was asked why he used marijuana soon after submitting a QNSP.  
The Individual responded by stating that he wanted to satisfy his curiosity about marijuana 
because he expected to receive a clearance and he knew that he could not use marijuana once he 
had a clearance.  Id. at 43-44.  
 
During the PSI, the Individual was asked if he associates with people who use illegal drugs.  The 
Individual indicated that some of his acquaintances might use illegal drugs, but do not use illegal 
drugs in his presence.  DOE Exhibit 8 at 26-27.  The Individual then indicated that he was aware 
of three friends who use marijuana.  Id. at 27-28.  One of these three friends lives abroad and the 
other two friends live in another state.  Id. at 29.  The Individual then added a fourth person to 
his list of marijuana-using friends: the friend with whom the Individual used marijuana, that 
friend also lives abroad.  Id. at 29.        
 
Because the PSI did not resolve the LSO’s concerns about the Individual’s illegal drug use and 
reliability, an administrative review proceeding was initiated.  See 10 C.F.R. ' 710.9. The LSO 
then issued a letter notifying the Individual that it possessed information that raised a substantial 
doubt concerning his eligibility for access authorization (the Notification Letter). The 
Notification Letter specifies two types of derogatory information described in 10 C.F.R. 
' 710.8(k) and (l).2 
 
The Individual filed a Request for a Hearing.  The Request for Hearing was forwarded to the 
Office of Hearings and Appeals (OHA) and I was appointed as Hearing Officer.  At the hearing, 
the LSO presented one witness: a DOE Security Specialist.  The Individual presented three 
character witnesses and one expert witness.  The Individual also testified on his own behalf.  See 
Transcript of Hearing, Case No. TSO-0658 (hereinafter cited as ATr.@).  The LSO submitted nine 
exhibits, marked as Exhibits 1 through 9, while the Individual submitted three exhibits.  
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
                                                 
2 The Notification Letter alleges that the Individual has: (1) A[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to 
section 202 of the Controlled Substances Act of 1970 (such as marijuana, . . . etc.). . . .@ 10 C.F.R. ' 710.8(k); and 
(2)  “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is 
not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the 
national security.” 10 C.F.R. ' 710.8(l). 



 
 

3

unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  ANALYSIS 
 
Criterion K 
 
It is undisputed that the Individual has used marijuana on one occasion.  He also admits that he 
has sporadically associated with four individuals whom he believes may still use marijuana.  The 
use of an illegal drug, such as marijuana, raises questions about an individual’s reliability and 
trustworthiness, both because it may impair judgment and because it raises questions about a 
person’s ability or willingness to comply with laws, rules and regulations.  Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued by the 
Assistant to the President for National Security Affairs, The White House (December 29, 2005) 
(Adjudicative Guidelines) at 11 (Guideline H).  Accordingly, the LSO properly invoked 
Criterion K.3 
 
I find that security concerns raised under Criterion K by the Individual’s one-time use of 
marijuana and sporadic association with four individuals who use marijuana have been 
sufficiently mitigated.  As an initial matter, I find that the Individual’s drug use was an isolated 
one-time occurrence, which came to the LSO’s attention through the Individual’s candor with the 
OPM Investigator.4  Moreover, this isolated one-time use occurred over a year and a half before 
the hearing.  The evidence in the record, which I discuss in detail below, strongly convinces me 
that the Individual will not use marijuana ever again and has learned from his mistake.   
 
The Individual sought counseling from his employer’s Employee Assistance Program (EAP) in 
order to address the anxiety arising from this proceeding.5  The Individual’s EAP counselor 

                                                 
3  The LSO has invoked another concern under Criterion K.  Specifically the LSO asserts that the Individual’s stated 
belief that marijuana should be legal raises a security concern under Criterion K.  However, an individual’s personal 
belief that marijuana should not be illegal does not raise a security concern under Criterion K. 
 
4  There is absolutely no evidence in the record to the contrary.  The record includes a 96 page report of investigation 
prepared by the OPM.  DOE Exhibit 9.   
  
5  The Individual also submitted a written report of a psychological examination conducted by a clinical psychologist 
at the Individual’s request.  The report documents the clinical psychologist’s conclusion that the Individual does not 
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testified on his behalf at the hearing.  The EAP counselor had met with the Individual on two 
occasions.  Tr. at 36.  The EAP counselor evaluated the Individual in order to determine if he had 
any substance abuse issues.  Id.  As a result of this evaluation, the EAP counselor determined 
that the Individual did not have a substance abuse problem.  Id.  at 36-37.  The EAP counselor 
opined that the Individual’s illegal drug use was “a one-time event.”  Id.  The EAP counselor 
described the Individual as “incredibly sincere, a bit naïve perhaps.”  Id.  The EAP counselor 
testified that the Individual has resolved to avoid any future illegal drug use.  Id. at 39.  The EAP 
counselor testified: “I think the consequences of the one attempt have discouraged him from ever 
trying this again.”  Id. at 40.  
 
The Individuals’ supervisor (the Supervisor) since December 2007, testified on his behalf.  The 
Supervisor holds a DOE security clearance.  Tr. at 51-52.  He interacts with the Individual on a 
daily basis.  Id. at 52.  The Individual is a very dedicated, focused and responsive professional. 
Id. at 53.  The Individual is called upon to make difficult decisions on a daily basis.  Id. at 53-54. 
The Individual refuses to “cut corners” on safety, even though he is faced with time pressures 
and deadlines.  Id. at 54.  Shortly after the Individual was interviewed by the OPM investigator, 
the Individual called the Supervisor to inform him of his drug use.  Id. at 55.  The Supervisor 
testified that the Individual was upset during this conversation.  Id.  The Supervisor asked the 
Individual how often he had used marijuana and the Individual responded that he had only used 
marijuana on one occasion.  Id.  The Supervisor testified that he trusts the Individual and 
believes the Individual’s assertion that he only used marijuana on one occasion.  Id. at 56.  The 
Supervisor testified, that based upon his experience with the Individual, he believes the 
Individual’s marijuana use is an anomaly.  Id. at 59.  The Supervisor testified that the Individual 
regrets his marijuana use and has learned his lesson from the incident.  Id. at 59-60.    
 
A co-worker of the Individual testified on his behalf.  The co-worker has worked with the 
Individual since February 2007.  Tr. at 62-63.  The co-worker has become good friends with the 
Individual and frequently socializes with the Individual outside of the workplace.  Id. at 63-64.  
The co-worker occupies an office adjacent to that of the Individual and has daily contact with 
him.  Id.  The co-worker described the Individual as a “very upstanding and straight-laced kind 
of person” and “a very honest and good person.”  Id.  at 63-64.  The co-worker testified that the 
Individual’s hobbies included running, biking, hiking and camping.  Id. at 64.   The Individual 
told the co-worker that he had tried marijuana after he applied for his clearance and then 
informed the OPM investigator that he had done so.  Id. at 65.  The co-worker testified that he 
was “very surprised” to learn that the Individual had tried marijuana and that “it seemed kind of 
incongruous.”  Id.  The co-worker described the Individual as “extremely remorseful.”  Id. The 
Individual told the co-worker he would not use marijuana again.  Id. at 65-66.  The co-worker 
testified that the Individual “is a very honest person, very open” and therefore trusts that 
Individual will not use marijuana in the future.  Id. at 66.    
 
A long-time friend (the friend) testified on the Individual’s behalf.  The friend testified that he 
has known the Individual since 1987.  Tr. at 73.  He testified that the Individual’s hobbies 
included running and outdoor sports.  Id. at 75.  The Individual ran marathons.  He attended the 

                                                                                                                                                             
have (and is not at risk of having) any substance abuse disorders.   
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same college as the Individual and for several years, they were roommates.  Id. at 75, 77.  He 
described the Individual as “very focused on his education.”  Id. at 76.   He never saw the 
Individual use marijuana.  Id. at 76-77, 82.  The Individual informed the friend about his 
marijuana use recently.  Id. at 78.  The friend said he was “a little shocked” to learn that the 
Individual had used marijuana.  Id.  The friend testified that he thought that the Individual would 
always do “the right thing.”  Id. at 79.  He generally makes sound decisions and exercises good 
judgment.  Id. at 81.                    
 
The Individual testified that he had avoided drugs and alcohol in high school where he was 
involved in many extra-curricular activities, sports and a Christian musical group.  Id. at 86-87.  
The Individual did not use drugs in college either.  Id. at 88.  The Individual testified that he tried 
marijuana out of curiosity.  Tr. at 105-106.  A friend of his cousin was in town for several weeks 
and his cousin had suggested that they meet.  He met this person on two occasions.  He 
subsequently invited this person (and two of her acquaintances) to his apartment for dinner.  Id. 
at 90.   At his apartment, the friend offered to use marijuana with him.  He accepted her offer.  
Id.  He had previously discussed marijuana with this person: he had informed her that he had 
never used marijuana, but was somewhat curious about it.  Id. at 91-92.   He was surprised when 
this person brought marijuana to his apartment.  Id. at 92.  He no longer has contact with the 
person who shared marijuana with him.  Id. at 96.     
 
The Individual recognizes he made a mistake when he used marijuana.  Id. at 111.  He testified 
that he would never use marijuana again.  Id. at 112, 114.  He testified that, as a result of going 
through the administrative review process, he has a better understanding of what is expected of 
him if he were to be a DOE security clearance holder.  Id. at 11-112.  He characterized his 
marijuana use as an “aberration.”  Id. at 111, 116.             
 
The Individual has also resolved the security concerns arising from his sporadic association with 
four individuals whom the Individual believes use marijuana.  The Individual testified that he no 
longer has contact with the individual with whom he used marijuana, since that individual 
returned to Germany.  Tr. at 95-96.  The Individual testified that another of the four individuals 
lives in Europe.  He has only sporadic contact with that person and does not know if she 
continues to use marijuana.  Id. at 97-98.  The other two individuals are a married couple who 
live in a different state.  Id. at 97.  The Individual has only sporadic email contact with this 
couple.  Id. at 97, 102.  I am of the opinion that the Individual’s sporadic long-distance contact 
with three individuals, who may or may not currently use marijuana, does not present a risk to 
national security or the common defense.   
 
Guideline H of The Adjudicative Guidelines sets forth conditions that could mitigate security 
concerns raised by illegal drug use.  The Individual has shown that the conditions set forth at ¶ 
26(a) and at ¶ 26(b) of Guideline H have been met in the present case.  The Individual’s illegal 
drug use was so infrequent as to be unlikely to recur, and the Individual has demonstrated a clear 
intent not to abuse any drugs in the further by an appropriate period of abstinence.   Accordingly, 
I find that the security concerns raised by the LSO under Criterion K have been resolved.       
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Criterion L   
 
The Individual’s use of marijuana less than two months after he submitted the QNSP and signed 
a DOE Security Acknowledgement raises concerns about his judgment, reliability and 
trustworthiness.  The Individual was clearly on notice that using marijuana could cost him his 
security clearance when he experimented with marijuana.  Such behavior raises doubts about the 
Individual’s understanding of, and ability to manage, the responsibilities inherent in maintaining 
a DOE security clearance.  However, I find that the Individual has resolved these doubts.  
    
In order to mitigate the doubts about his judgment, reliability and trustworthiness raised by his 
marijuana use, the Individual needed to show that he now understands the responsibility and the 
level of commitment necessary to maintain a DOE security clearance and is able to meet those 
responsibilities and maintain that commitment in the future. The testimony provided at the 
hearing convinced me that the Individual has resolved these doubts in his favor. 
 
The Individual testified that he did not fully appreciate the significance and responsibility of 
maintaining a DOE security clearance.  Tr. at  117.  The Individual testified that he had learned 
from the experience.  Id.. at 116.  The Individual testified that he intends to comply with all 
aspects of the security program in the future. Id. at 114-116. The Individual realizes that his 
judgment lapsed when he used marijuana.  Id. at 115.   
  
The evidence in the record clearly shows that the Individual’s violation of the law was an 
aberration.  The OPM investigation did not reveal any criminal record for the Individual.  An 
individual who had been a close friend of the Individual for twenty years testified that he never 
observed the Individual using illegal drugs.  Tr. at 73, 81-82.  A friend and colleague testified 
that the Individual is a good worker and “a very honest and good person” and follows the rules 
established by the DOE facility at which they are employed “to a tee.”  Id. at 64, 66-67.  The 
Individual’s supervisor testified that the Individual exhibits sound judgment in the workplace and 
scrupulously obeys safety regulations, even when doing so creates extra work for himself.  Id. at 
53-54.      
 
The manner in which the Individual conducted himself during the present proceeding convinced 
me that the Individual possesses the judgment to maintain a security clearance and can be relied 
upon and trusted in the future.  Accordingly, I find that the doubts raised under Criterion L by the 
LSO have been resolved in the Individual’s favor.   
              
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria K and L.  
However, as detailed in this Decision, I find that the Individual has mitigated the security 
concerns raised under both Criterion K and Criterion L.  In the end, I find that the Individual has 
demonstrated that granting his security clearance would not endanger the common defense and 
would be clearly consistent with the national interest.  Accordingly, I find that the Individual's  
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access authorization should be granted.  The Department of Energy may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 10, 2008 
 
 
 
 



 
 

1

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

January 23, 2009 
 

DECISION AND ORDER 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 1, 2008 
 
Case Number:  TSO-0660 

 
This Decision concerns the eligibility of xxxxxxxxxxxx. (hereinafter referred to as “the individual”) 
to hold an access authorization1 (or “security clearance”) under the regulations set forth at 10 C.F.R. 
Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  As set forth below, it is my decision, based on the evidence 
and testimony presented in this proceeding, that the individual’s access authorization should not be 
restored at this time.     

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that requires 
him to hold a security clearance.  On April 14, 2008, the individual disclosed to the DOE that he had 
received a citation for Driving Under the Influence (DUI) relating to a car accident that had occurred 
in February 2007.2  Exhibit (Ex.) 6.  In order to resolve questions arising from his alcohol-related 
incident, the local DOE security office (LSO) conducted a Personnel Security Interview (PSI or Ex. 
5) with the individual in December 2007.  The PSI did not resolve the concern and the LSO referred 
the individual to a DOE Consultant-Psychologist (DOE Psychologist) for a psychological 
evaluation. The DOE Psychologist evaluated the individual in February 2008 and memorialized his 
findings in a report dated April 2008.  (Psychological Report or Ex. 3).  Based on his findings, the 
DOE Psychologist concluded that the individual suffers from an Alcohol-Related Disorder, Not 
Otherwise Specified (NOS) pursuant to the criteria set forth in the Diagnostic and Statistical Manual 
of Mental Disorders, 4th edition, Text Revised (DSM-IV-TR).  Id. at 9.  The DOE Psychologist 
opined in the Psychological Report that the individual’s disorder was “not in remission, since he is 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
  
2 In June 2007, the individual initially disclosed to DOE his involvement in a car accident that occurred in February 2007. 
Ex. 8.  At the time of his disclosure, the individual awaited the results of his blood alcohol test but had not been arrested 
or formally charged with a DUI.  He later received his test results from the Department of Motor Vehicles (DMV) in May 
2007, which indicated an illegal blood alcohol content (BAC) of .11%.  Ex. 5 at 66.  In October 2007, the individual 
received citations for driving and/or being in actual physical control while under the influence of intoxicating liquor and 
unlawful operation of a motor vehicle without the use of a seatbelt and was summoned to appear in court in November 
2007.  Ex. 7 at 1. 
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still drinking alcohol” and regarded the individual as having a condition which causes, or may cause, 
a significant defect in his judgment or reliability.  Id. 
 
On June 30, 2008, the LSO sent a letter (Notification Letter) advising the individual that it possessed 
reliable information that created a substantial doubt regarding his eligibility to hold a security 
clearance.  In an attachment to the Notification Letter, the LSO explained that the derogatory 
information fell within the purview of two potentially disqualifying criteria set forth in the security 
regulations at 10 C.F.R. § 710.8, subsections (h) and (j) (hereinafter referred to as Criteria H and J 
respectively).3   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations by requesting an administrative review hearing.  On August 4, 2008, the Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case.  I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, four 
witnesses testified.  The DOE Psychologist testified on behalf of the agency.  The individual 
presented his own testimony and that of two witnesses.  In addition to the testimonial evidence, the 
DOE submitted eleven exhibits into the record and the individual tendered ten exhibits.  The 
transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were 
submitted by the DOE Counsel during this proceeding constitute exhibits to the hearing transcript 
and shall be cited as “Ex.”  Documents submitted by the individual shall be cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concern at Issue 
 

As previously noted, the LSO cites two criteria, Criteria H and J, as bases for suspending the 
individual’s security clearance.  With regard to Criterion H, the LSO cites the diagnosis of the DOE 
Psychologist that the individual meets the criteria for Alcohol-Related Disorder NOS.  Ex. 1 at 4.  
As for Criterion J, the LSO relies on the DOE Psychologist’s opinion4 and the following 
information: (1) the individual was summoned to appear in court on the charge of Driving Under the 
Influence of Intoxicating Liquor after the Highway Patrol responded to an accident in which he lost 
control of his vehicle, hit a median, blew out a tire, and ran into oncoming traffic on February 1, 
2007; (2) the individual sustained a fractured rib and separated shoulder as a result of his alcohol-
related accident on February 1, 2007; (3) despite his involvement in a recent alcohol-related accident 
in which he sustained significant injuries and for which he was subsequently removed from the 
Human Reliability Program (HRP)5, the individual continues to consume alcohol; (4) from 1997 to 

                                                 
3  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion 
of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een or is, a user of alcohol habitually to 
excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8(j). 

4 We have held that this language encompasses a diagnosis of “Alcohol-Related Disorder NOS.”  See, e.g., Personnel 
Security Hearing, Case No. TSO-0606 (2008); Personnel Security Hearing, Case No. TSO-0524 (2007); Personnel 
Security Hearing, Case No. TSO-0462 (2007).  These three decisions issued by the Office of Hearings and Appeals 
(OHA) are available on the OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be 
accessed by entering the case number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
 
5 The DOE’s Human Reliability Program (HRP) was established to address the need for individuals involved in the 
nuclear weapons program to meet the highest standards of reliability, including physical and mental stability.  HRP 
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2007, the individual admitted to drinking three to four beers plus two to three shots over a six-hour 
period once every two weeks; and (5) the individual admitted to experiencing hangovers as a result 
of his use of alcohol.  Id. at 4-5.   
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criteria H and his alcohol use under Criterion J.  The 
security concerns associated with Criteria H and J are as follows.  As for Criterion H, a mental 
illness such as an alcohol disorder can cause a significant defect in a person’s psychological, social 
and occupational functioning which, in turn, can raise concerns from a security standpoint about 
possible defects in a person’s judgment, reliability, or stability.  See Guideline I of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued on 
December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Revised Adjudicative Guidelines).  With regard to Criterion J, the excessive consumption of 
alcohol itself is a security concern because that behavior can lead to the exercise of questionable 
judgment and the failure to control impulses, which in turn can raise questions about a person’s 
reliability and trustworthiness. See id. at Guideline G.  The excessive use of alcohol also raises a 
security concern because of its intoxicating effect.  “Because the use of alcohol at the very least has 
the potential to impair a user’s judgment and reliability, individuals who use alcohol to excess may 
be susceptible to being coerced or exploited to reveal classified matters.  These security concerns are 
indeed important and have been recognized by a number of Hearing Officers in similar cases.”  
Personnel Security Hearing, Case No. VSO-0417 (2001).    
 

III. Findings of Fact 
 
The individual’s admissions to the concerns in the Notification Letter are incorporated herein. In 
addition, after a thorough review of the exhibits, I make the following findings of fact. 
   
The individual had his first drink of alcohol in his senior year of high school, sometime in late 1997 
or early 1998.  Ex. 5 at 16-17.  During his time in high school, he would have a sip of his dad’s beer 
about once a month.  Id. at 33.  The individual had a rule to never drink alone because he considered 
a person who drinks alone to be an “alcoholic,” so he always drank with family or friends.  Id. at 38. 
He never found it fun drinking all of the time and only drank during social events.  Id. at 18.  The 
most alcohol he ever drank was at a high school party where he consumed 10-11 beers, however, the 
individual considers himself to be a “lightweight” who can not party “too hard.”  Id. at 24; 30.      
 
After high school, he enlisted in the military from 1998 until 2004.  Id. at 29.  He admitted to 
drinking alcohol while in the military and would have up to six beers at a time on occasion.  Ex. 3 at 
5. On the night of his 23rd birthday in 2002, the individual drank over four to five shots.  Ex. 5 at 30-
32.  He drank so much that he couldn’t walk straight and needed the help of his friends to get back to 
his dorm room where he passed out.  Id. at 32. The individual is sure that he had a hangover that 
night and probably a total of two or three hangovers during his time in the military.  Id. at 35.  The 

                                                                                                                                                             
certification is required for those employees assigned to sensitive positions relating to nuclear weapons and nuclear 
materials.  Employees entering the program must possess a Q (Top Secret) clearance and submit to a multi-phase 
certification process that is designed to identify and evaluate behaviors and conditions that may disqualify employees 
from holding HRP positions. 
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individual had a higher tolerance for alcohol during this time and would sometimes consume eight to 
nine beers before becoming intoxicated.  Id. at 39.  Although on occasions he had driven a car after 
drinking “one beer,” he maintained that he never drove while intoxicated during his military service. 
Id. at 29-30.         
 
From June 1998 until February 2007, the individual remained “pretty consistent” with his alcohol 
use.  Id. at 24-26.  On his days off of work, usually once every two weeks, he would consume three 
to four beers in addition to two to three shots of alcohol.  Id. at 26-27.  According to the individual, 
he would “spread ‘em out” throughout the night.  Id. at 26.  During this time, he went to the bar with 
friends probably once a month and became intoxicated twice a month.  Id. at 26-27.  The individual 
stated that he usually did not drink at home but only when he was out with other people.    Id. at 26.  
The individual maintained that he was not a “big drinker” and did not drink everyday but liked to go 
out and have fun.  Id. at 28.   
 
One night in February 2007, the individual and his friend went to a club.  Id. at 45.  According to the 
individual, he arrived at the club at 10:30 pm and had two mixed drinks, one beer and one shot.  Id. 
at 45.  The individual stopped drinking around 2:30 am and left the club at 4:00 am to take his friend 
home.  Id.  Shortly thereafter, the individual decided to drive himself home from his friend’s house.  
Id. at 46.  Around 5:00 in the morning, the individual was involved in a car accident where his tire 
blew out and he hit a median and an oncoming car.  Id. at 60-61.  As a result of the collision, he 
sustained a fractured rib and separated shoulder.  Id. at 68.  He was immediately transported to the 
hospital where they tested his blood alcohol level.  Id. at 63-64.  In May 2007, the DMV notified the 
individual by mail that his test results indicated a blood alcohol level of .11%, which was over the 
legal limit in that jurisdiction.6  Id. at 66.  Subsequently, in October 2007, the individual received a 
citation for Driving Under the Influence and a summons to appear in court.  Id. at 75-77.  In June 
2007, the individual self-reported this incident to DOE, however, he initially failed to mention that 
the accident involved alcohol because he did not know that he was charged with a DUI until October 
2007.  Ex. 3 at 7.  Based on his disclosure, the individual was subsequently removed from the HRP 
program pending further evaluation and a PSI was recommended to obtain the details of this alcohol 
related incident.  Id.; Ex. 10 at 2.       
 
At his December 2007 PSI, the individual reported that he had consumed two bottles of beer, once a 
month since his alcohol related incident in February 2007.  Ex. 5 at 20-21.  At the time of his PSI, 
the individual maintained that he had not been intoxicated since February 2007 and believed that it 
would take five or six beers over a period of two hours to make him intoxicated.  Id. at 21-22.  At his 
February 2008 psychological evaluation, the individual denied having an alcohol problem and 
reported his current use of alcohol as one to two beers per month since February 2007.  Ex. 3 at 7. 
Although the individual had decreased his alcohol consumption at the time of the February 2008 
psychological evaluation, the DOE Psychologist did not believe that the individual had demonstrated 
adequate evidence of rehabilitation or reformation.  Id.  In order to make this showing, the DOE 
Psychologist recommended that the individual remain abstinent from alcohol for a period of two 
years along with participation in a substance abuse program or alcohol course through his EAP 
program. Id. 
 

                                                 
6 According to the individual, the May 2007 letter from the DMV included the results of the blood alcohol test and did 
not indicate that he had been charged with a DUI.  Id. at 80-81. 
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IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. § 
710.7(a).  There is a strong presumption against the granting or restoring of a security clearance.  See 
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national 
interest” standard for the granting of security clearances indicates “that security determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that granting 
him an access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is afforded a full 
opportunity to present evidence supporting his eligibility for an access authorization. The Part 710 
regulations are drafted so as to permit the introduction of a very broad range of evidence at 
personnel security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 
710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of evidence to 
mitigate the security concerns at issue. 
 

V.  Hearing Testimony 
 
A.  The DOE Psychologist 
 
The DOE Psychologist was present during the entire proceeding and testified at the beginning and 
the end of the hearing.  During his first testimony, the DOE Psychologist testified that he diagnosed 
the individual with Alcohol-Related Disorder NOS because in his opinion, the individual has a 
problem but doesn’t necessarily meet the full criteria of an alcohol abuse diagnosis.  Tr. at 19-20.  
The DOE Psychologist explained that a DUI could potentially raise a concern about an employee, 
especially if it is a recent offense.  Id. at 18-19.   He further explained that according to the DSM-IV-
TR, any type of hazardous drinking resulting in a legal consequence would be one criteria of alcohol 
abuse.  Id. at 17.   
   
The DOE Psychologist testified that alcohol is a potentially dangerous situation for the individual, in 
that it caused him to have a DUI accident where he was significantly injured.  Id. at 21.  The DOE 
Psychologist noted that in his psychological evaluation in February 2008, the individual reported 
that he continued to drink one or two beers a month after his DUI accident.  Id. at 17-18; 21-22.  The 
DOE Psychologist testified that although the individual did not believe that he had a drinking 
problem, “something changed in his mind” because the individual told him that he “cut back” on his 
drinking after his DUI accident.  Id. at 18; 22-23.  Because the individual had reduced his alcohol 
consumption after his DUI accident, the DOE Psychologist concluded that the individual wasn’t 
presently abusing alcohol, but had abused alcohol in the past.  Id. at 21. The DOE Psychologist 
testified that individual’s history of excessive alcohol use, his recent DUI offense and his alcohol 
consumption after his DUI, are all significant factors that support his concern that the individual 
currently has a problem with alcohol.  Id. at 17-18.     
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In his subsequent testimony, the DOE Psychologist stated that he would measure the individual’s 
period of sobriety beginning November 2007, the date the individual testified that he stopped 
consuming alcohol.  Id. at 96-97.  Based on the individual’s testimony, the DOE Psychologist noted 
that it was a positive indicator that the individual has remained abstinent from alcohol use since 
November 2007 and concluded that the individual’s prognosis had improved since he evaluated him, 
over six months ago.  Id. at 88; 98.  The DOE Psychologist stated that although the individual 
showed good faith by remaining sober since November 2007, his concern remained because the 
individual had not taken steps towards completing the treatment.  Id. at 102-103.  To alleviate his 
concern, the DOE Psychologist recommended that the individual maintain his sobriety for a period 
of two years and enroll in and complete a substance abuse treatment program.  Id. at 97.  
 
B.  The Individual 
 
The individual testified that he never knew he drank excessively or abused alcohol while he was in 
the military. Id. at 56.  He stated that he would just “go out with the guys and have fun.”  Id.  He 
stated that he would show up to work everyday and do his job.  Id.  Even after his DUI accident in 
February 2007, he did not believe that he abused alcohol.  Id. at 60.  He thought that he was the 
“normal, average, young, 25 year old man” and thought that his behavior was within in the 
prescribed societal norm.  Id.  
 
The individual argued that he did not continuously drink after his DUI accident and later explained 
that there were “gaps in his drinking.”  Id. at 65.  According to the individual, he didn’t drink “every 
day, every month, every week, beyond…a social thing, like a family gathering.”  Id.  The individual 
stated that at his December 2007 PSI, he told the investigator that he could not promise that he 
would never have one drink again, but could promise that he would never get to the point of 
intoxication.  Id.  The individual stated that he didn’t understand why his having one “sporadic” 
drink, “even after the fact” remained an issue.  Id. at 65-66. 
 
The individual maintained that between February 2007 and November 2007, his frequency of 
drinking had become very sporadic, with two to three months in between drinks.  Id. at 95-96.  He 
stated that his last drink of alcohol was in November 2007 at his girlfriend’s family gathering.  Id. at 
96.  The individual stated that his beer in November was the “last one” but later admitted that he had 
consumed alcohol in “maybe July and then something else before then.”  Id.  He later testified that 
during his psychological evaluation, he did not admit to drinking one to two drinks per month and 
believed his drinking during this time to be “very rare.”  Id. 
 
The individual stated that his lifestyle has changed due to his work schedule and that he currently 
has “no social life.”  Id. at 85.  He stated that has little time to socialize with anybody other than his 
girlfriend.  Id.  The individual testified that he has the same friends he had prior to his DUI accident 
and that he communicates with them occasionally.  Id. at 85-86.  If his access authorization were to 
be restored, the individual believes that he could continue to socialize with his same friends and not 
drink alcohol. Id. at 86-87.   
 
The individual stated that he was “shaken up” after his DUI accident.  Id. at 70.  He maintained that 
the accident changed him a lot even though he continued to drink.  Id.  He argued that if drinking 
was going to cost him his job or his health, then he has no absolutely no problem giving it up.  Id.  
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The individual maintained that he had learned his lesson.  Id. at 71-72.  He stated that this was a 
costly mistake that he does not intend to repeat.  Id. at 72.  The individual maintained that he had no 
intentions to consume alcohol in the future.  Id. 
 
C.  The Individual’s Girlfriend 
 
The individual’s girlfriend has known the individual since June 2006 and has lived with him since 
November 2006.  Id. at 30; 39.  She maintained that the individual does not currently have a 
“drinking problem.”  Id. at 32.  She testified that they do not have alcohol in their house and last 
recalled seeing the individual consume “one beer” in November 2007, while at a family gathering.  
Id. at 31.  She stated that at her family gatherings, her brother would sometime “tease” the individual 
for not consuming alcohol.  Id. at 34; 41.  She described the individual as a “social drinker” who 
rarely went out with his friends.   Id. at 32.  She stated that when they socialized with joint friends, 
she never saw him drink alcohol except at a club on one occasion.  Id. at 40.  
 
She testified that prior to his DUI accident, the individual drank socially when out with friends but 
that on most occasions, he went out with her.  Id. at 32-33.  The individual’s girlfriend stated that 
she does not drink and is unaware of the amount of alcohol the individual would consume when he 
was out with his friends.  Id. at 33.  She stated that she was never concerned that the individual was 
drinking excessively.  Id.  She testified that following his DUI accident, the individual stated that he 
was “very lucky to be alive.”  Id. at 32.     
 
The individual’s girlfriend was shocked that the individual was diagnosed with an alcohol disorder.  
Id. at 35; 37.  She stated that she read the Psychological Report and believed that it incorrectly 
reported the individual’s current alcohol consumption.  Id. at 31.  She stated that the individual has 
not attended any alcohol related training because he has been working two jobs to make up for the 
loss of income.  Id. at 35.     
 
D.  The Individual’s Friend 
 
The individual’s friend is a colleague who has known the individual for about two and a half years.  
Id. at 43.  He testified that the individual is a “great employee” and a “go-getter” who tries to do 
more than is required of him.  Id.  The individual’s friend testified that he has not seen the individual 
consume alcohol since his clearance was suspended.  Id. at 45; 49-50.  He stated that the individual 
had “learned his lesson” because of the heartache he has suffered due to the loss of his job and 
having to work two jobs to pay his bills.  Id. at 45.   
 
The individual’s friend testified that he observed the individual drink an “occasional beer” at softball 
games that they played together.  Id. at 46.    He stated that the individual would sometimes come to 
his house to drink coffee, socialize and play video games.  Id. at 52.  Other than the softball games 
and a boxing match, he and the individual have never gone out socially.  Id.  He believes that the 
individual will no longer drink in the future and that there would be no security concern if the 
individual’s security clearance were to be restored.  Id. at 46-47. 
 
E.  The Individual’s Additional Documentary Evidence 
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In addition to the information referred to above, the individual submitted performance appraisals, a 
list of completed training, an interim evaluation, training counseling forms, certificates of 
appreciation and achievement, and requests for on-the-job training.  Ind. Ex. A-F.  The individual 
also submitted letters on his behalf from two colleagues and a former supervisor.  Ind. Ex. G-I.  Each 
of the letters states that the individual is a professional, competent and exemplary worker.  Id.  None 
of them, however, specifically address the individual’s recent DUI and discuss how the individual 
took responsibility from it and has learned from his mistakes.    Id.   
 
The individual also presented a letter from a Substance Abuse Professional (SAP) who examined the 
individual four days before the hearing.7  In his letter, the SAP stated that he utilized the Substance 
Abuse Subtle Screening Inventory (SASSI-3), Multidimensional Addiction and Personality Profile 
(MAPP), and the Environmental Deprivation Scale (EDS)8, to assess the individual.  Ind. Ex. J.  The 
SAP noted that during this assessment, he extensively interviewed the individual about his drug, 
alcohol, work history, family and current life style.  Id.  Due to the findings of the evaluation and 
testing, the SAP recommended that the individual attend eight hours of Substance Abuse education 
to include relapse prevention and eight Self Help groups with an emphasis on drug and alcohol 
abuse.  Id.  The SAP noted that the results of all of the testing and interviews indicated that the 
individual is rated at Low Probability to Episodic Abuse risk for problem drinking and/or alcoholism 
and concluded that other than what he recommended, no further substance abuse evaluations and/or 
treatment was warranted.  Id.   
 

VI. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the parties, 
the evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In 
resolving the question of the individual’s eligibility for access authorization, I have been guided by 
the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time of the 
conduct; the voluntariness of the participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other 
relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should not be 
restored at this time because I cannot conclude that restoring the access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest. 10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 
A.  Criterion J 

                                                 
7 In his letter, the individual’s SAP indicates that he is also a licensed Drug Abuse Counselor who has knowledge of 
and clinical experience in the diagnosis and treatment of alcohol and controlled substance use and related disorders.  
Ind. Ex. J. 
 
8 The EDS is a predictor of future law-violation behavior.  Ind. Ex. J. 
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Based on the record in this case, I am unable to find that the individual has mitigated the security 
concern regarding his alcohol use for the following reasons.   
 
As an initial matter, the individual did not convince me that he has abstained from alcohol since 
November 2007.  In reaching this conclusion, I noted first that the individual had provided 
inconsistent statements to the DOE throughout this proceeding about his level of alcohol 
consumption.  For example, in his December 2007 PSI and his February 2008 psychological 
evaluation, the individual reported his alcohol usage as one to two beers a month after his February 
2007 DUI accident.  At the hearing, the individual claimed his usage since the February 2007 
accident was only “sporadic,” contending that he drank only every two to three months.  Moreover, 
it was my view at the hearing that the individual did not testify candidly about his abstinence. 
 
Furthermore, I did not accord much weight to the testimony of the individual’s girlfriend and friend, 
both who claimed that the individual had abstained from alcohol since November 2007.  First, the 
girlfriend admitted that she did not interact with the individual while he socialized with his friends 
and was unaware of the individual’s drinking habits outside of her presence.  Second, the 
individual’s friend stated that outside of softball games and occasional house visits, he and the 
individual rarely socialize together, indicating that he was not informed as to the extent of the 
individual’s current alcohol consumption or his history of alcohol abuse.  On balance, I cannot find 
that either the individual’s girlfriend or friend corroborated the individual’s statement that he has 
abstained from alcohol since November 2007. 
 
Even if it is true that the individual had maintained sobriety since November 2007, I could not 
conclude that he had mitigated the security concern with respect to Criterion J.  In the administrative 
review process, Hearing Officers accord deference to the expert opinions of mental health 
professionals regarding the issue of rehabilitation or reformation. See Personnel Security Hearing, 
Case No. TSO-0562 (2008), Personnel Security Hearing, Case No. TSO-0462 (2007).  The DOE 
does not have a set policy on what constitutes rehabilitation and reformation from alcohol diagnosis, 
but instead makes a case-by-case determination based on the available evidence.  In this case, the 
DOE Psychologist testified that although the individual’s prognosis was good, he believes that the 
individual must complete the recommended substance abuse program and maintain two years of 
sobriety to demonstrate adequate evidence of rehabilitation and reformation.  At the time of the 
hearing, the individual had not undergone any of the recommended alcohol-related treatment, 
counseling or education9 and was far short of achieving two years of sobriety.10 
 

                                                 
9 In his letter, the SAP also recommended that the individual complete substance abuse education classes and self help 
groups with an emphasis on drug and alcohol abuse.  See Ind. Ex. J.  At the time of the hearing, the individual had 
completed no counseling or treatment, other than a court-ordered, four-hour Victims Awareness Panel arising from his 
DUI arrest.  Tr. at 78-80.  
  
10 At the hearing, the individual did not appear to appreciate or understand there seriousness of his alcohol-related 
behavior.  By the conclusion of the hearing, however, he acknowledged his alcohol problem and appeared motivated to 
address his alcohol disorder.  Nonetheless, these positive factors do not outweigh the individual’s lack of rehabilitation or 
duration of sobriety.  
 



 
 

10

It is significant, in my view, that the individual continues to associate with the same friends the he 
drank alcohol with prior to his DUI accident.  The individual maintained at the hearing that due to 
his current work schedule, he has little time to socialize with them.  However, the individual did not 
convince me that he will not regress to his previous lifestyle of excessive drinking and partying with 
his friends when he has more time.  Furthermore, the individual lacks an adequate support network 
in his girlfriend’s family, as evidenced by the fact that his girlfriend’s brother continues to tease him 
when he does not drink alcohol at family gatherings.   
 
In the end, based on my review of the individual’s record, his history of past alcohol abuse and 
inconsistent statements, I agree with the recommendation of the of the DOE Psychologist that the 
individual demonstrate two full years of abstinence in addition to completing the recommended 
alcohol treatment to demonstrate adequate evidence of rehabilitation or reformation.  Accordingly, I 
find that the individual has not mitigated the security concerns associated with Criteria J as of the 
date of the hearing.11    
 
B.  Criterion H 
 
The evidence before me is insufficient to mitigate the psychiatric diagnosis at issue.  Although the 
DOE Psychologist opined that the individual’s prognosis was “good” and his risk of relapse was 
“minimal,” his concern remained unresolved because the individual had not completed any of the 
recommended alcohol-related treatment, counseling or education necessary to demonstrate 
rehabilitation or reformation and had not been abstinent for a period of two years.  See Mitigating 
Condition 29(b) of the Revised Adjudicative Guidelines.  While it is a positive factor that the 
individual enrolled in a treatment program after the hearing, that alone is not sufficient to allay the 
concerns associated with this Alcohol-Related Disorder NOS.  As for the length of the individual’s 
sobriety, I am reluctant to measure it from November 2007.  Based on my observation of the 
individual’s demeanor at the hearing, my assessment of his credibility in that venue, and my concern 
about the inconsistencies in his statements, I am not convinced that he stopped drinking in 
November 2007.  Even if I accept November 2007 as the time of the individual’s last drink, as did 
the DOE Psychologist, I must find that not enough time has elapsed for the individual to prove his 
reformation.  Based on the foregoing, I find that the individual has not mitigated the security 
concerns with respect to Criterion H.   
 

VII. Conclusion 
 

                                                 
11 After the hearing, the individual enrolled in an alcohol treatment program.  To complete the program, the individual 
must attend twenty group sessions and complete his treatment objectives.  In an email to DOE Counsel, the individual’s 
current outpatient manager reported that as of the closing of the record, the individual had completed eight group 
sessions, three hours each in duration.  The individual’s outpatient manager advised that the individual was “very 
involved in the program, displayed a very good understanding of his past problem and was committed to carrying out his 
commitments under the program to remain abstinent from alcohol.”  When advised of the individual’s progress in this 
treatment program, the DOE Psychologist stated that it was a “very good sign” of the individual’s commitment towards a 
sober and abstinent life and reiterated his opinion that the individual’s prognosis is “good” and his chance of relapse is 
“minimal.”  Ex. 11.  However, even if the individual were to complete his treatment program, he needs more time to 
demonstrate rehabilitation. 
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In view of Criteria H and J and the record before me, I cannot find that restoring the individual’s 
access authorization would not endanger the common defense and security and would be consistent 
with the national interest.  Accordingly, I find that the individual’s access authorization should not 
be restored at this time.  Any party may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 23, 2009 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:  Personnel Security Hearing 
 
Filing Date:  August 15, 2008 
 
Case Number:  TSO-0662 
 
This Decision considers the eligibility of  XXXXXXXXXXXXXX (the individual) to 
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  As I explain below, the Department of Energy (DOE) should 
not grant the individual an access authorization. 
 

I. Background 
 
The individual applied for an access authorization.  DOE Exh. 7 (Case Evaluation, May 
2, 2008).  The individual admitted during a Personnel Security Interview (PSI) that she 
did not file federal income tax returns for the years 2000 through 2006.  DOE Exh. 3 
(PSI, Dec. 6, 2007).  During the PSI, the individual agreed to file those tax returns.  See 
DOE Exh. 4 (Cert. to Provide Info., n.d.).  She filed the tax returns on February 21, 2008.  
Hearing Exh. B (Individual’s 2000-2006 Federal Income Tax Returns). 
 
The local security office (LSO) issued the individual a Notification Letter, denying her an 
access authorization.  DOE Exh. 1 (Notification Letter, June 26, 2008).  The LSO alleged 
that the individual has “engaged in unusual conduct or . . . circumstances which tend to 
show that she is not honest, reliable, or trustworthy; or which furnishes reason to believe 
that she may be subject to pressure, coercion, exploitation or duress which may cause her 
to act contrary to the best interests of national security.”  Id. (quoting 10 C.F.R.  
§ 710.8(l)) (hereinafter Criterion L).  The LSO stated that the basis for its Criterion L 
security concern is that the individual did not file her federal income tax returns for the 
years 2000 through 2006.  DOE Exh. 1 (Notification Letter, June 26, 2008).  Since the 
individual filed her 2000 through 2006 tax returns before the LSO issued its Notification 
Letter, I read the allegation underlying the security concern to be that she did not file 
those tax returns on time. 
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The individual requested a hearing to respond to the LSO’s security concern, which I 
conducted on October 21, 2008.  The individual represented herself.  She testified and 
called the following witnesses: her certified public accountant (CPA) and two friends.  
The DOE counsel did not call a witness.  
 

II. Summary of Hearing Testimony 
 
A.  The Individual 
 
The individual testified that she owned a small business.  Tr. at 18.  In 1999 and 2000, the 
business began to falter.  Id. at 87-88.  The business grew “slower and slower,” and in 
2003 she obtained other employment.  In 2004 or 2005, she “let [the business] go.”  Id. at 
18-20.  
 
The individual believed that she had a legal obligation to file federal income tax returns 
for the years 2000 through 2006.  Id. at 17.  But instead of filing a tax return by April 
15th of each year, “business competition” caused her to ask her CPA to file an extension.  
Id. at 17, 18-19, 35.  Her CPA filed an extension in every year except 2002, when she 
thought that he filed an extension, but did not.  Id. at 33-34.     
 
“[D]own through the years” she followed-up with her CPA about filing her taxes.  Id. at 
39.  In 2005, she paid her CPA $250 to begin preparing her returns.  She thought that in 
order for him to complete her returns, she needed to provide her complete tax information 
and his total fees.  Id. at 86-87.  At “the end of 2007,” she “started really working on 
[gathering her information]” and brought her CPA her complete tax information.  Id. at 
39, 86.  Her CPA “explained the cost” and gave her permission to pay his fees on a 
monthly plan.  Id. at 32, 86.  (She was not previously aware that her CPA would accept a 
payment plan.  Id. at 85.)  She replied, “Great.  Let’s get them done.”  Id. at 32.  
 
In February 2008, the individual filed her tax returns for the years 2000 through 2006 (as 
well as the tax return for 2007).  See id. at 32.  The IRS did not refund $7,000 or $8,000 
in withholdings for the years that she filed returns more than four years late.  Id. at 26.  
She did receive a refund for $6,000.  Id. at 30. 
 
The individual presented three reasons why she did not timely file her 2000 through 2006 
tax returns.  First, she did not have enough money to pay her CPA, who had charged her 
$1,500 for each return before 1999, when her business thrived.  Id. at 25-26, 32, 87.    
Meanwhile, her CPA advised her not to file any of the returns until she gathered enough 
information to file all the returns at once.  Id. at 21, 40.  Consequently, she believed that 
she needed several thousand dollars for the CPA to prepare her tax returns.  Id. at 26, 87.  
She said, “I wanted to have them filed as soon as I could.  It was just finances.”  Id. at 32. 
 
Second, the individual did not think she had filing deadlines because her CPA had filed 
extensions and she “knew” that she did not owe taxes.  Id. at 21, 38.  She did not know if 
the IRS granted her extensions or set new filing deadlines.  Id. at 21-22, 42-43.  Nor did 
she confirm with her CPA her belief that she did not owe taxes.  Id. at 38. 
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Third, a March 2003 storage fire destroyed three years of her financial records.  Id. at 25, 
29; Hearing Exh. D.  In “a couple months” she was able to “reconstruct” those three years 
based upon information she had in her house.  Id. at 29, 41.  
 
B.  The Individual’s Certified Public Accountant 
 
The individual’s CPA testified that the law required her to file a tax return for the years 
2000 through 2006.  Id. at 49.  The CPA filed her extension for each year except 2002.  
Id. at 52.  (He left his accounting firm that year, and his departure agreement prevented 
him from serving the clients he had while at the firm.  Id.)  Each extension set a new 
filing deadline of October 15th.  Id. at 51.  
 
Each year the individual “expressed a desire to get [her tax returns] caught  up” and she 
always intended to do so.  Id. at 50, 61-62, 71-72, 77.  In 2005, she paid the CPA a $250 
retainer to begin preparing her returns.  Id. at 70, 73.  He could not have estimated how 
much he would charge for each return because the individual had not given him enough 
information to complete them.  Id. at 74.  The individual understood that she needed to 
give the CPA more information for him to complete her returns.  Id. at 68, 73. 
 
The individual “later” brought the CPA the remaining information for him to complete 
her returns, although he cannot recall when.  Id. at 74.  The CPA then completed her 
returns, for which he charged $165-175 per return, and she began paying his fees on a 
monthly basis.  Id. at 74-76. 
 
Regarding the individual’s delay in filing her tax returns, the CPA did not advise the 
individual to hold her returns to file them as a group.  Id. at 71; see also id. at 54-55, 79.  
The CPA does not recall whether the individual told him that she could not pay his 
preparation fees all at once.  Id. at 68.  The individual’s 2003 fire “caused a lot of 
problems because [many] of their original [tax] documents were destroyed.”  Id. at 56.  
Lastly, she is not a “tax protester” – she never made negative comments about the IRS – 
although she did not “do everything in her power to comply” with the law.  Id. at 50, 61-
62.   
 
C.  Friend #1 
 
The first friend testified that she has known the individual since their early teens, and 
they are close friends.  Id. at 46, 90.  She has never doubted the individual’s integrity.  Id. 
at 90.  She has no knowledge of her failing to obey the law.  Id. at 91.  Lastly, the 
individual always lives within her means.  Id. at 92.   
 
D.  Friend #2 
  
The second friend testified that she has known the individual since 2002, when they met 
at church.  Id. at 95.  The individual helps her count the Sunday offerings.  Id. at 97.  She 
has never doubted her integrity and believes that she would never purposefully break the 
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law.  Id. at 96, 98.  Lastly, the individual is very organized and lives within her means.  
Id. at 99, 100.   
 

III. Legal Standard 
 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).1   
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The individual must carry or satisfy his or her burden to resolve the DOE’s security 
concerns by presenting evidence to rebut, refute, explain, extenuate, or mitigate the 
allegations supporting the DOE’s security concerns.  See, e.g., Personnel Security 
Hearing, Case No. TSO-0598 (2008). 
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R.  
§ 710.7(a).  The Hearing Officer shall consider the witnesses’ demeanor and credibility, 
and the authenticity and accuracy of documentary evidence.  Id. at § 710.27(b).  The 
Hearing Officer shall also consider the nature, extent, and seriousness of the conduct; the 
circumstances surrounding the conduct, to include knowledge and participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time 
of the conduct; the voluntariness of participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavior changes; the motivation of the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  Id. at §§ 710.7(c), 
710.27(a).   
 
 
 
 
 

                                                 
1  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of 
the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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IV. Analysis 
 
The individual presented three arguments to mitigate the allegation underlying the LSO’s 
Criterion L security concern – she failed to timely file her federal income tax returns for 
the years 2000 through 2006.  I address her three arguments in turn and conclude that the 
individual has not resolved the LSO’s security concern.  
 
First, the individual argued that she could not pay her CPA’s fees because i) her CPA had 
charged her $1,500 for each return before 1999, when her business thrived; ii) her CPA 
advised her not to file any returns until she gathered enough information to file all the 
returns at once; which led to iii) her belief that she needed several thousand dollars for 
the CPA to prepare her tax returns.   
 
I find this argument unpersuasive because the fact that she did not ask her CPA what his 
fees would be – after her business faltered and she obtained other employment, 
presumably changing her tax situation – suggests that she did not responsibly handle her 
obligation to file her tax returns.  Indeed, her CPA testified that he could not estimate his 
fees until she gave him the information to complete her returns, for which he charged 
much less than she assumed.   
 
Further, her CPA could not recall advising the individual to hold her returns to file them 
all at once.  Even if he had, she unreasonably delayed giving him her tax information.  By 
2005, her struggling business, which caused her to file extensions, finally closed.  When 
she asked her CPA to complete her returns, he responded that he needed more 
information to do so.  She supplied the information more than two years later – an 
unreasonable period, considering that each extension granted the individual another six 
months to file, and on several extensions she was already years overdue. 
 
Second, the individual argued that she did not think that she had filing deadlines because 
her CPA had filed extensions and she “knew” that she did not owe taxes.  I find this 
argument unpersuasive because the individual’s belief that she did not have filing 
deadlines conflicts with her belief that she had a legal obligation to file.  Moreover, she 
did not even know that the IRS granted her extensions, nor did she ask her CPA if the 
extensions set new filing deadlines.   
 
Next, her belief that she did not owe taxes is unconvincing because she is not a tax 
professional and did not confirm her belief with her CPA.  Indeed, during the years after 
her business failure and when she began working full-time, the individual had a regular 
income and may not have known if she did or did not owe taxes unless she had prepared 
returns.  The fact that she was due significant refunds – which a reasonable person would 
have filed to receive – suggests that she did not know whether she owed taxes or if the 
IRS owed her a refund.  
 
Third, the individual argued that her property fire caused her filing delay because it 
destroyed her tax records.  Although I accept that the fire did cause delay, the fire was in 
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2003.  The individual testified that she reconstructed her tax information in just a few 
months – far too little time to justify her delay in supplying information to her CPA.  
 
I also find that the individual’s handling of her 2002 tax return shows that she is not 
reliable.  That is, the individual’s testimony that she thought that her CPA filed an 
extension in 2002 – when he did not – suggests that she did not ask him if he did.  And 
not knowing whether he filed the extension shows that she neglected her obligation to 
either file a return or an extension by the filing deadline.  
 
Lastly, I find that while the individual’s friends were credible witnesses, they did not 
provide information that was relevant to the significant issues – the individual’s reasons 
for not filing her tax returns on time.  Rather, I relied on the testimony of the individual 
and her CPA, because they have greater insight, knowledge, and experience regarding the 
individual’s handling of her income tax returns.  

 
V. Conclusion 

 
The individual has not resolved the LSO’s Criterion L security concern.  Therefore, I find 
that the DOE should not grant the individual an access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  December 30, 2008 
 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                              February 10, 2009

                                                                                                       DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      January 31, 2008

Case Number:                      TSO-0663

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should be restored. 2 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor and was issued a security

clearance in connection with that employment. During a routine reinvestigation of the individual,

the local DOE security office learned that he and his wife had participated in counseling during the

summer of 2006 due to the fact that the individual had accumulated a significant amount of credit

card debt due to his gambling. Because this information raised security concerns and cast into doubt

the individual’s continued eligibility for access authorization, the local security office (LSO)

summoned him for an interview with a personnel security specialist in January 2008. Because this

Personnel Security Interview (PSI) did not resolve these doubts, the LSO referred the individual to

a local psychologist (hereinafter referred to as “the DOE psychologist”) for an agency-sponsored

evaluation. The DOE psychologist prepared a report based on this evaluation and sent it to the LSO.
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3 The DVD was introduced into the record of this proceeding as “Individual’s Exhibit 2.”

After reviewing this report, the transcript of the PSI, and the rest of the individual’s security file, the

LSO determined that derogatory information existed that cast into doubt the individual’s continued

eligibility for access authorization. The LSO informed the individual of this determination in a letter

that set forth the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer

to this letter as the Notification Letter. The Notification Letter also informed the individual that he

was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt

concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced six exhibits

into the record of this proceeding and presented the testimony of the DOE psychologist. The

individual submitted four exhibits into the record, and presented the testimony of three witnesses,

in addition to testifying himself. The individual and two of his witnesses attended the hearing and

testified in person. The individual’s third witness, a local psychologist, was unavailable on the day

of the hearing. His testimony, including cross-examination by the DOE Counsel, was recorded at an

earlier date. A DVD of that testimony was played at the hearing, and a supplemental transcript of the

testimony was made. 3 In the body of this Decision, citations to the hearing transcript will employ

the abbreviation “Tr.,” and citations to the supplemental transcript will be abbreviated as “Sup. Tr.”

II. THE NOTIFICATION LETTER

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (h) and (l) of the criteria for eligibility for access to classified matter or special

nuclear material set forth at 10 C.F.R. § 710.8.  

Criterion (h) defines as derogatory information indicating that the individual has an “illness or

mental condition, which in the opinion of a psychiatrist or licensed clinical psychologist, causes, or

may cause, a significant defect” in the individual’s judgement or reliability. Under Criterion (l), the

DOE alleges that the individual “has engaged in unusual conduct or is subject to any circumstances

which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason to

believe that he may be subject to pressure, coercion, exploitation or duress which may cause him to

act contrary to the best interests of the national security.” The Letter cites the same factual

circumstances as support for both of these criteria. These circumstances are that the individual (i)

has been diagnosed by the DOE psychologist as suffering from Pathological Gambling, an illness

or mental condition which could cause a significant defect in his reliability, (ii) has suffered

gambling losses of $70,000 within the last three years, (iii) has incurred credit card debt in excess

of $80,000, with much, if not most, of it due to gambling, (iv) attended Gamblers Anonymous (GA)

for short periods in 2005 and 2006, but stopped going when he convinced himself that he could stop

gambling on his own, and (v) admitted that he would lie to his wife about his gambling, and that

gambling was detrimental to his marriage and to his finances.
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III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a  security

clearance would be clearly consistent with the national interest and would not endanger the common

defense and security. Specifically, the regulations compel me to consider the nature, extent, and

seriousness of the individual’s conduct; the circumstances surrounding his conduct; the frequency

and recency of the conduct; the age and maturity of the individual at the time of the conduct; the

absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the

likelihood of continuation or recurrence of the conduct; and any other relevant and material factors.

10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting access authorization “will not endanger the common defense and security and will

be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security

Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and

cases cited therein. The regulations further instruct me to resolve any doubts concerning the

individual’s eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. The DOE’s Security Concerns

At the hearing, the individual generally did not contest the allegations set forth in the Notification

Letter. This derogatory information adequately justifies the DOE’s invocation of paragraphs (h) and

(l), and raises significant security concerns. A duly qualified mental health professional has

diagnosed the individual as suffering from a condition that could impair his judgement, reliability,

or trustworthiness. This condition, Pathological Gambling, is also a concern because it could lead

the individual to commit financial crimes, such as espionage.  See Revised Adjudicative Guidelines

for Determining Eligibility for Access to Classified Information, The White House (December 19,

2005), Guidelines F and I.  

B. Mitigating Evidence

Through his own testimony and that of his wife, a co-worker, and the individual’s psychologist, the

individual attempted to show that he is now rehabilitated from his Pathological Gambling disorder,

and that he is not experiencing financial pressures that would make him susceptible to espionage or

other illegal activities. The individual’s wife testified that she is a “shareholder,” or partner, in a local
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law firm, and that their combined household income is approximately $280,000 per year. Tr. at 9,

11. She first discovered that the individual had a gambling problem in 2005, and he made a couple

of unsuccessful attempts to stop. These attempts basically consisted of attendance at “a couple of GA

meetings.” Tr. at 12. During one of these attempts, the individual stopped gambling for “a couple

of months or so,” but, unbeknownst to his wife, he started up again. Six or eight months later, the

individual’s wife discovered the deception when she examined his credit report and found out that

he had secretly obtained a credit card and accumulated $26,000 to $27,000 of gambling debt on it.

Tr. at 26-27. After she confronted the individual about this in September 2007, he entered into an

intensive outpatient treatment program at a local clinic. Since his participation in this program, she

has noticed a marked change in his demeanor. “He’s definitely been more open,” she stated. “Our

communication stuff - - we’ve been a lot better since he’s been in the program.” Tr. at 13. She

indicated that, since his participation in the gambling treatment program, she has seen no signs of

the individual’s previous duplicity. Tr. at 14. 

She continued that the individual has incurred approximately $90,000 in gambling debts since 2005,

that approximately $30,000 of that amount has already been repaid, and that both she and the

individual are committed to having the individual pay off the remainder. Tr. at 16-17. The gambling

debts did not force them to miss a mortgage or utility payment, or payment on any other major bill,

and the funds that the individual spent on gambling were, essentially, discretionary income. Tr. at

18. 

She then added that she continues to gamble “occasionally.” Tr. at 21. This annoys the individual,

not because it makes him want to gamble, but because his therapy has made him “anti-gambling”

in general. Tr. at 21-22. She testified that she could give up gambling if it was a “risk factor” for her

husband, but that he had told her that he has not had an urge to gamble for approximately one year.

Tr. at 22. She concluded that she does not know of any gambling by the individual since his

completion of the outpatient program. Tr. at 43. 

The individual’s psychologist, who founded the intensive outpatient treatment program that the

individual participated in, also testified. First, he provided some general information about

pathological gamblers. He said that, as is the case with alcoholics, pathological gamblers appear to

be genetically predisposed to the condition, and that there are measurable differences between the

brain activity of pathological gamblers while they are gambling and the brain activity of others

engaged in the same behavior. Sup. Tr. at 7-8, 10. He also summarized the diagnostic criteria for

Pathological Gambling by stating that people with this affliction “gamble when it makes no sense

to do so, they chase their losses. If they lose money that they don’t want to lose, rather than stopping

their gambling behavior, they increase it.” Sup. Tr. at 9. He added that the individual “very clearly

meets all of the diagnostic criteria for Pathological Gambling.” Sup. Tr. at 11.

The individual’s psychologist then discussed the intensive outpatient treatment program and the

individual’s participation in that program. The program run by the individual’ psychologist is six

weeks in duration, and consists of group therapy sessions four days a week for several hours each

day. The program also requires attendance at at least three GA meetings, making it effectively a

seven-day a week program for six weeks. After six weeks, there is a one-year aftercare program that
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is “optional . . . , but still a commitment,” during which participants are expected to attend GA and

additional outpatient meetings. Sup. Tr. at 13.

The individual’s psychologist testified that the individual successfully completed the prescribed

course of treatment, and was, in fact, 

One of our most involved and engaged patients in recent memory. He showed up for

every meeting, came to meetings he wasn’t required to be at, has been more active

in [GA] than our suggested guidelines, has been instrumental in helping other

gamblers. As a matter of fact, he brought somebody who was in desperate emotional

straits, he literally took them by the hand and led them into the clinic a couple of

weeks ago. He has been an exemplary patient.

Sup. Tr. at 14. As a result of these efforts and of the individual’s having abstained from gambling

for over a year, his psychologist stated that his Pathological Gambling is now in remission and his

prognosis is “excellent.” Sup. Tr. at 16-17. He concluded that as long as the individual continues his

present course of treatment, his chances of relapsing are “quite low,”and his Pathological Gambling

will not cause a significant defect in judgement or reliability. Sup. Tr. at 21, 25. The individual’s co-

worker testified that he has known the individual for approximately 10 years, that he sometimes

socializes with the individual, and that he has never had reason to believe that the individual

represents a threat to national security. Tr. at 54-58. 

The individual testified that he first realized that he had a gambling problem in 2005. He stated that

he and his wife gambled together earlier in their relationship, but then decided that it had become

“a little excessive in terms of our time and the money” they were spending, so they decided to quit

“cold turkey.” He abstained from gambling for “several months, but that, in early 2005, he resumed.

Later that year, he obtained a credit card without informing his wife, and charged  approximately

$10,000 worth of gambling debt using that account. Tr. at 63. After he informed his wife of the

existence of this debt, he again attempted to quit, this time attending one GA meeting. Again, he was

able to remain abstinent for “three to four months or so” before he went back to gambling, this time

hiding it from his wife. Tr. at 64-65. In 2006, he decided to inform his wife that he had resumed

gambling, and participated in four one-on-one counseling sessions and two GA meetings in another

ultimately unsuccessful attempt to quit gambling. Tr. at 65. 

Then, in October 2007, the individual began participating in the intensive outpatient treatment

program. Tr. at 67. The group therapy sessions, approximately two and one-half hours in length each,

were led by three principal counselors, including the individual’s psychologist. During these

sessions, the participants would discuss emotional and spiritual issues related to recovery, and the

individual’s psychologist would primarily lecture on the biology and the science of addiction. Tr.

at 69. 

After the six-week program ended, the individual increased the number of GA meetings he attended

to “five or six” meetings per week. This was partly to compensate for the group therapy sessions that

he was no longer attending, and partly because of his previous failed attempts to quit gambling. Tr.

at 75. The individual currently attends two to three GA meetings a week, in addition to an “aftercare”
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4 Spasmodic Dysphonia is a voice disorder characterized by involuntary movements of one or more

muscles of the larynx.

meeting at the intensive outpatient treatment program. He testified that he has accepted that

gambling is something that he cannot control on his own, and that it is going to take continuing

treatment for the rest of his life. Tr. at 92. Consequently, he intends to continue this treatment. Tr.

at 78. He added that his last wager occurred on September 14, 2007, and that he does not intend to

ever gamble again. Tr. at 79. 

C. Analysis

After considering this testimony and the record in this matter as a whole, I find that the individual

has adequately addressed the DOE’s security concerns under Criteria (h) and (l). I reach this

conclusion for several reasons. 

First, I attribute greater weight to the testimony of the individual’s psychologist than I do to that of

the DOE psychologist. Although the DOE psychologist admitted that the individual is “doing an

excellent job” in his rehabilitative efforts, he declined to modify the finding in his report that the

individual is not demonstrating adequate evidence of reformation or rehabilitation from Pathological

Gambling. Tr. at 125, 128-131. He testified that his evaluation of the individual was based on his

initial meeting, which lasted approximately 90 minutes, the approximately three hours of testimony

that he heard at the hearing, the psychiatric testing that he conducted, and his review of the

individual’s security file. Tr. at 134-135. In contrast, the individual’s psychologist’s opinion

concerning the individual’s rehabilitation was based on regular contact and observation over the

course of over a year, including intensive outpatient treatment meetings of at least two and one-half

hours’ duration each, four days per week for a period of approximately six weeks, and continuing

weekly follow-up meetings. Sup. Tr. at 10, 13, 28.  Accordingly, the individual’s psychologist has

had a much more extensive opportunity to observe and evaluate the individual’s rehabilitation. 

Moreover, while the DOE psychologist testified that Pathological Gambling is “not the main focus”

of his practice, and could only describe the number of such gamblers that he had treated as being

“more than a few,” Tr. at 133, the individual’s psychologist founded the Pathological Gambling

clinic that the individual patronized, and has specialized in treating problem gamblers since “the mid

1980s.” Sup. Tr. at 5-6. Indeed, even the DOE psychologist acknowledged that the individual’s

psychologist is “an expert in this community, one that you send [problem gamblers] to.” Tr. at 125.

He further admitted that he’s “not pretending to know more about gambling disorders than” the

individual’s psychologist. Tr. at 136. 

In addition, the DOE psychologist’s testimony referred to several risk factors that he perceived as

being applicable to the individual. One of those factors is a medical condition that the individual

suffers from, Spasmodic Dysphonia. 4 The DOE psychologist stated that this disorder is “kind of

similar” to Parkinson’s Disease, which has “a very well-known correlation with gambling disorders.”

Tr. at 129-130. However, later the DOE psychologist indicated that he didn’t know whether the

Spasmodic Dysphonia was related to the individual’s Pathological Gambling. Tr. at 144.  
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Another risk factor cited by the DOE psychologist is the individual’s previous failed attempts to stop

gambling. However, I do not find these failures to be of  significant value in predicting whether the

individual will be able to continue to abstain from gambling. The earlier attempts consisted solely

of attendance at “one or two” GA meetings, a very limited amount of counseling, and the

individual’s own efforts. Tr. at 64-66. In contrast, the individual has now sought and obtained

extensive professional help, satisfied the requirements of an intensive outpatient treatment program,

obtained a sponsor and regularly attended GA meetings for over a year as of the date of the hearing,

and abstained from gambling during this period. When asked to compare the individual’s earlier

efforts with his current treatment regimen, the individual’s psychologist said that there “is really no

comparison because effectively he was not in any treatment. Going to one meeting in a year is not

. . . treatment for an addiction.” Sup. Tr. at 16. The individual stated that his earlier failures were

attempts to control his gambling primarily through his own efforts, whereas now he realizes that he

cannot stop on his own. Tr. at 66, 92. I am also favorably impressed with the intensity with which

the individual has pursued his rehabilitation. Not only has he attended more GA meetings than is

suggested by his treatment program, he has “chaired” meetings, has served as a temporary sponsor,

and hopes to be chosen as a long-term sponsor for other pathological gamblers. Sup. Tr. at 14, Tr.

at 113. For these reasons, I do not believe that the individual’s earlier failed attempts have significant

predictive value with regard to the individual’s long-term rehabilitative prospects. I therefore

conclude that the individual’s psychologist’s opinion that the individual is exhibiting adequate

evidence of rehabilitation is entitled to greater weight than is the opinion of the DOE psychologist.

Second, I conclude that the individual’s rehabilitative efforts are not motivated primarily by a desire

to keep his access authorization. Consequently, I am not concerned that, after this proceeding has

ended, he will cease those efforts and return to his previous pattern of behavior. In this regard, I note

that he entered into the intensive outpatient treatment program prior to the initiation of this

administrative review proceeding. Moreover, he testified that losing his clearance “would not affect

[his] job substantially. It would definitely close some doors to me that I’d rather keep open, . . . , but

its not my primary motivation, by any means.” Tr. at 104. Accordingly, I found credible the

individual’s testimony that his primary purpose in seeking to stop gambling was “the healing of my

marriage and my family,” Id., and I believe that this continuing motivation will make a future relapse

unlikely. 

Finally, the record in this matter is devoid of any information indicating that the individual’s

gambling losses have caused financial pressures that could lead him to commit crimes such as

espionage. The individual’s total gambling debt over the last three years (approximately $90,000)

is less than one-third of his annual household income (approximately $280,000). His wife testified

that he gambled with what was essentially discretionary income, and both stated that no financial

obligations have gone unmet because of the individual’s gambling. Tr. at 18, 79. This testimony is

supported by the individual’s credit report. See Individual’s Exhibit 4.    

V. CONCLUSION

For the reasons set forth above, I find that the individual has successfully addressed the DOE’s

security concerns under Criteria (h) and (l).  I therefore conclude that he has demonstrated that
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restoring his access authorization would not endanger the common defense and would be clearly

consistent  with the  national interest.  Accordingly, the  individual’s security clearance should be

restored. The DOE may seek review of this Decision by an Appeal Panel under the procedures set

forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: February 10, 2009
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This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization should not be restored at this time.1      
 

I. Background 
 
The individual has been employed by a contractor since 1991, and held an access 
authorization (“security clearance” or “clearance”) since 1992 as a condition of his 
employment.  In 1991, the individual completed a Questionnaire for Sensitive Positions 
(QSP) at the request of his employer.  In response to a QSP question asking whether he 
had been arrested in the past five years or had used drugs in the past five years, the 
individual answered “no.”  DOE granted the individual a clearance in 1992.  During periodic 
re-investigations in 1995, 1996, and 2006, the individual continued to certify in his security 
questionnaires that he had never been arrested and that he had never used drugs.  
However, during the most recent re-investigation, DOE discovered that the individual had 
been arrested in 1986 on a drug-related charge.  In October 2007, the local security office 
(LSO) sent the individual a Letter of Interrogatory (LOI) requesting further information about 
the arrest.  In a written response, the individual admitted the arrest but he again denied 
ever using drugs.   The LSO conducted a personnel security interview (PSI) with the 
individual in January 2008, but that interview did not resolve the security concerns arising 
from the discrepant information provided by the individual.  In March 2008, DOE suspended 
the individual’s clearance.    
 
In July 2008, the LSO informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his continued eligibility for access 
authorization. Notification Letter (February 12, 2008).  The Notification Letter stated that the 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of 
the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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derogatory information regarding the individual falls within the purview of 10 C.F.R. ' 710.8 
(f) (Criterion F).  
 
Criterion F refers to information that a person “[d]eliberately misrepresented, falsified, or 
omitted significant information from a Personnel Security Questionnaire, a Questionnaire 
for Sensitive National Security Positions, a personnel qualifications statement, a personnel 
security interview, written or oral statements made in response to official inquiry on a matter 
that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to § 710.20 thru 710.30.”  10 C.F.R. § 710.8 (f). DOE 
invoked this criterion based on information that the individual had provided in various 
questionnaires completed regarding his eligibility for access authorization over a 16-year 
period; specifically in August 1991, May 1995, August 1996, December 2006, and October 
2007.   In these questionnaires, the individual provided false information when he denied 
ever using drugs and denied that he was ever arrested.  The derogatory information also 
includes statements on a January 2008 PSI where the individual admitted that he had 
deliberately falsified his earlier responses.   
 
In a letter to DOE Personnel Security on July 22, 2008, the individual exercised his right 
under Part 710 to request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the 
individual, who was represented by counsel, testified on his own behalf and elected to call 
three other witnesses.  DOE counsel called no witnesses.  The transcript taken at the 
hearing shall be hereinafter cited as ATr.@  Various documents that were submitted by the 
parties during this proceeding constitute exhibits to the hearing transcript and shall be cited 
as AEx.@  DOE exhibits are numbered, and the individual’s exhibits are lettered.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
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surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should not be restored at this time because I cannot conclude that such a 
restoration  would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
The individual first used cocaine as a college student in 1982.  Ex. 12 (PSI) at 20.  He then 
used cocaine approximately 25 times between December 1984 and August 1987.  Id. at 21; 
Ex. 11 at 1. One night in August 1987, the individual used some cocaine at a friend’s house 
prior to leaving the residence for a restaurant.  PSI at 5, 19.  While sitting in a car in the 
restaurant parking lot, the individual was arrested for “Being Under the Influence of a 
Controlled Substance.” Id. at 5-8. 2   He was fined approximately $200, ordered to attend a 
diversion program, and put on probation.  Id. at 13-14.  According to the individual, 
courthouse personnel told him that his arrest record would be expunged after he completed 
the diversion program.  He completed the program successfully.    
 
In 1991, the individual’s first wife enrolled in graduate school in a distant state, leaving the 
individual and his young son behind in their home state.  In an effort to reunite his family, 
the individual applied for a job with a DOE contractor located in the state where his wife 
resided. According to the individual, when he requested a copy of his police record, the 
document that the local police department sent him did not have any criminal charges.  Tr. 
at 72.  As part of the application process, the individual completed a QSP.  Ex. 7.  On the 
QSP, he indicated that he had never been arrested for an alcohol or drug-related offense 
and that he had not used any illegal drug within the previous 5 years.  Ex. 7 at 7.  The 
individual certified that his answers were true. Ex. 7 at 9.  DOE granted the individual a 
clearance in 1992.  PSI at 32.   
 
During the course of his employment at the DOE site, the individual completed additional 
documents during periodic re-investigations.  In May 1995, he signed a QSP, certified that 
his answers were true, and then denied any drug-related arrest.  Ex. 8.  He did the same on 
a QNSP in August 1996 and an electronic Questionnaire for Investigations Processing in 
December 2006.  Ex. 9, 10.  However, during the 2006 re-investigation, DOE discovered 
that the individual had been arrested in August 1987 on a drug-related charge. In August 
2007, DOE suspended the individual’s clearance.  Ex. 1.  DOE asked the individual to 
answer certain questions in a Letter of Interrogatory (LOI).  The individual responded to the 
LOI in October 2007, and then responded to further written questions in November 2007.  
Ex. 11 (LOI); PSI at 36.  On the LOI, the individual stated that he had been arrested in 
                                                 
2 The Statement of Charges indicates that the individual was arrested in August 1987.  Ex. 3 at 5.  He also 
stated in the PSI that he was arrested in August 1987.  PSI at 6.  However, in his response to the LOI, the 
individual stated that he was arrested in 1986.  See Ex. 11 at 1.   
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August 1986 while under the influence of alcohol and amphetamines.  Ex. 11 at 1.  He also 
certified that had never used marijuana or cocaine.  LOI at 3.   
 
DOE conducted a PSI with the individual in January 2008.  During the PSI, the individual 
admitted that he had lied on his security forms in order to get the job, and that he 
maintained the falsification in order to keep his job.  PSI at 39.  He also admitted that he 
knew that he had inhaled cocaine on the night of his arrest.  Id. at 39.    
 

B. DOE=s Security Concerns 
 
The LSO invoked Criterion F because the individual did not disclose his use of illegal drugs 
or a drug-related arrest, and also because the individual deliberately provided false 
information to DOE.  There are substantial security concerns when an individual is not 
forthcoming with security personnel.  “Conduct involving questionable judgment, lack of 
candor, dishonesty, or unwillingness to comply with rules and regulations can raise 
questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.”  See Attachment to Memorandum from Assistant to the President for National 
Security Affairs, “Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information,” at ¶15 (December 29, 2005) (Guidelines).   The individual admits 
that he did not disclose his drug use or drug-related arrest on the security form.  Thus, I find 
that the security concern is warranted. 

 
C.  Hearing Testimony 
 
1. The Individual 

 
The individual testified that he had used cocaine occasionally until his arrest in August 
1987, an event he described as a humiliating experience.  Tr. at 54. After the arrest, he was 
jailed for a few hours, paid a fine, attended a court-ordered class and was placed on 
probation.  Tr. at 67. He maintained that he has not used illegal drugs since the night of his 
arrest.   
 
In 1991, the individual applied for a job with a DOE contractor that required a security 
clearance.  He applied for the job in order to move near his first wife.  She had moved to 
another state to attend graduate school and left him behind with his young son.  He 
requested a copy of his police record during the application process, and the report had no 
mention of his arrest.  Tr. at 72.    At the hearing, the individual admitted that he did not 
disclose the arrest in his security paperwork because of his great desire to reunite his 
family.  Id. at 58, 62, 73.   
 
During the individual’s employment with the contractor, he completed additional security 
questionnaires.  His arrest record was never an issue until the latest investigation.  Tr. at 
64. He testified that during his employment, he was embarrassed by and in denial about the 
arrest.  Id. at 69.  He felt that he had to maintain his original declarations and therefore 
continued the lie throughout his employment, most recently in his responses to the October 
2007 LOI.  Id. at 70.   
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The individual testified that he recently sought counseling with a local psychologist in order 
to understand why he had lied on his security forms. 3  After the PSI, he was “shattered” 
and the psychologist helped him put events in their proper perspective.  He knows that he 
should have disclosed his arrest even though it was expunged.  Tr. at 63.  He regrets that 
the government does not trust him and admits that he did not take the clearance process 
seriously enough.  However, since the administrative review process began, he has 
disclosed the incident to many people.   
 
 2.  Character Witnesses 

 
The individual offered the testimony of four character witnesses—his supervisor, two 
colleagues, and his current wife. 4  
 
The supervisor has known the individual for 11 years, saw him daily at work, and 
considered the individual to be honest, a hard worker and a person of high integrity.  The 
supervisor learned of the arrest in early 2008.  Id. at 8-14. 
 
The first colleague testified that he knew the individual for almost 10 years, and saw him 
three to four days a week.  Id. at 18.  The colleague considered the individual to be a very 
thorough, trustworthy, and religious person.  He also described the individual as remorseful 
about the falsification.  However, the colleague maintained that the individual was not 
vulnerable to blackmail because the individual had discussed his arrest with many people.  
The witness first learned of the arrest in 2007.  Id. at 18-23. 
 
The second colleague testified that he has known the individual for 12 years, and for three 
years they shared the same office space.  Id. at 24-26.  They have had some social contact 
and he has personally observed the individual’s honesty and dependability. Approximately 
five years prior to the hearing, the individual told the witness about his arrest.  During the 
conversation, the individual maintained that he was not required to disclose the arrest to the 
LSO because the individual believed that an expungement was the equivalent of never 
having been arrested.  However, the witness, who also holds a security clearance, 
encouraged the individual to disclose his arrest to the LSO. The individual has admitted to 
the witness that he now realizes he made a mistake by hiding his arrest.  Id. at 24-32. 
 

                                                 
3 The individual submitted a report completed by a clinical psychologist who had conducted five sessions with 
the individual between May and October 2008.  Ex. B.  The psychologist administered two psychological tests-
-the “Personality Assessment Inventory,” a measure of psychological and psychiatric symptoms, and the 
“Neuroticism-Extroversion-Openness Personality Inventory-Revised,” a comprehensive inventory of 
personality traits and styles.  Id. at 1.  The psychologist explained that several factors contributed to the 
individual’s initial falsification, including humiliation, denial, and motivation to reunite his family.  The individual 
also believed that because DOE continually renewed his clearance, his arrest record no longer existed.  Ex. B 
at 4.  The psychologist concluded that the individual has “come to grips with his sense of guilt and shame,” his 
stress is reduced, and he shows no evidence of “substance abuse, narcissistic, manipulative, irresponsible, or 
exploitative traits or behavior.”  Ex B at 4.  He concluded that the individual is responsible, trustworthy, and 
dependable.  Id.   
 
4 The individual also submitted 17 letters of support from friends and family.  Ex. A.  All of these letters 
described the individual as trustworthy, honest, and dependable.   
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A former neighbor of the individual also testified.  This witness met the individual 10 years 
ago, and described him as a good person and a family man who is also active in his 
community.  Tr. at 34-35.  He also described the individual as an honest, reliable person 
with good judgment.  The individual told him about the arrest one year ago.  Id. at 36.   
 
The individual’s current wife has been married to the individual for 15 years and they have 
two children together.  She described her husband as trustworthy, loyal, and loving.  Tr. at 
39-40.  According to the wife, she knew about the arrest prior to DOE’s discovery.  Id. at 
41.  She stated that her husband considered the arrest a “wake up call” that made him stop 
using drugs and change his lifestyle.  Id.  To her knowledge, he has never used drugs since 
the arrest.  Id. at 41.  The individual has experienced depression and anxiety for a year 
since his clearance was under review.  He had difficulty concentrating, but he is relieved 
that the issue is now disclosed and willing to take ownership of his actions.  He has 
disclosed the arrest to his parents and his son, who is a college student.  Id. at 41-42.  He 
is unhappy that the government does not trust him.  Id. at 44.  Sessions with a psychologist 
have helped him to cope.   
 
The individual’s wife also discussed the falsification of the individual’s security documents. 
According to the wife, the individual believed that he did not have to disclose his 
expungement.  Tr at 45.  He signed the form in order to keep his family together, and then 
felt he had to be consistent. The wife testified that she does not remember any specific 
conversations about his security paperwork in 1995 or 1996, and she never looked at his 
QNSP forms.  Id. at 47.   Nonetheless, she knew that he falsely denied ever using drugs in 
his October 2007 LOI. He has taken steps to prevent blackmail by disclosing the arrest to 
friends and family.  Id. at 50.     
 

D. Mitigation of Security Concerns 
 
The concern in Criterion F arises from the individual’s allegedly deliberate omission of past 
drug use and a drug-related arrest on his security questionnaires.  Hearing Officers have 
considered several factors in cases involving falsification including whether the individual 
came forward voluntarily to renounce the falsifications, compare Personnel Security 
Hearing, Case No. VSO-0037 (1996) (voluntary disclosure by the individual) with Personnel 
Security Hearing, Case No. VSO-0327 (2000), affirmed (OSA, 2000) (falsification 
discovered by DOE security); the length of time the falsehood was maintained, and whether 
a pattern of falsification is evident, see Personnel Security Hearing, Case No. TSO-
0394(2006) (finding that pattern of falsification precludes mitigation of Criterion F concern). 
 See also Personnel Security Hearing, Case No. TSO-0625 (2008);   Personnel Security 
Hearing, Case No. VSO-0441 (2001) (finding that voluntary disclosure of drug use 
mitigated Criterion F security concern). 
 
The individual presented character witnesses, letters of support and a psychological report 
as evidence of mitigation of the security concern.  His witnesses testified about his good 
character, and he seems to be a mature, responsible person who is well-respected by his 
colleagues and neighbors.  In the years since his arrest, it is clear that the individual has 
matured and is not the same person as the occasional drug user who was arrested over 20 
years ago.  There is evidence in the record that the individual has acknowledged his 
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behavior and obtained counseling to change that behavior. Guideline E, ¶ 17 (d).  The 
individual also took positive steps to alleviate the circumstances that caused his behavior, 
i.e. he stopped taking drugs and discontinued his association with drug users.  Guideline E, 
¶ 17 (g); PSI at 16-17, 23-24.   He also took positive steps to eliminate any vulnerability to 
exploitation or manipulation by disclosing his arrest to family and friends.  Guideline E, ¶ 17 
(e).   
 
Notwithstanding the information above, I find that the individual has not fully mitigated the 
security concerns under Criterion F.  First, the individual did not voluntarily disclose his 
falsification.  He withheld that information from DOE over a 16-year period, from the initial 
questionnaire in 1991 through 2007 when he denied using cocaine.  The individual 
admitted that he intentionally withheld the information from DOE in order to get, and then 
keep his job.  Thus, there is no evidence in the record that the individual would have 
reported the derogatory information voluntarily.  Second, the individual lied multiple times – 
from 1991 to 2007--displaying a pattern of withholding the truth during the security process. 
See Guideline E, ¶ 17 (c) (security concern mitigated if behavior did not occur frequently).  
Third, the falsifications are recent.  The individual committed his last falsification in October 
2007, one year prior to the hearing, when he denied using cocaine.   See Guideline E, ¶ 17 
(c) (security concern mitigated if behavior is not recent).  Thus, when I measure the 16-year 
period of deception against the one year period that the individual has comported himself in 
an upright manner, I conclude that not enough time has passed to establish a pattern of 
honesty.  Fourth, during the 16-year period that the individual maintained the falsehood, he 
was vulnerable to blackmail, pressure or coercion.  Finally, during the period that the 
individual maintained the falsification, he was a mature adult and had held a clearance for 
many years.  See Personnel Security Hearing, Case No. TSO-0415 (2007).  He had many 
opportunities during that time to disclose the truth to the LSO, and was well aware of the 
consequences of non-disclosure.  Despite that knowledge, even after DOE discovered that 
the individual had lied about his arrest, the individual deliberately lied again on his response 
to the LOI in October 2007, and denied ever using cocaine.  
 
In summary, I conclude that there is insufficient evidence in the record to mitigate the 
security concerns under Criterion F surrounding the individual’s falsification of his security 
forms.    
 

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (f).  The individual has not fully mitigated the legitimate security concerns of 
DOE security as regards Criteria F.   Thus, in view of the criterion and the record before 
me, I cannot find that restoring the individual=s access authorization would not endanger the 
common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual’s access authorization should not be restored at this  
 
 
 
time.  Any party may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28.   
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Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 9, 2009 
 
 

 
 

 
 
 
 

 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                            January 22, 2009 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  August 13, 2008 
 
Case Number:  TSO-0665 
 
This Decision concerns the eligibility of XXXXX XXXXXX (“the Individual”) for a DOE 
access authorization.1  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s access authorization should be restored.  
For the reasons detailed below, it is my decision that the Individual’s access authorization should 
not be restored.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.2  See Notification Letter, June 5, 2008.   
 
The Notification Letter cites as security concerns under 10 C.F.R. § 710.8(f) (Criterion F) the 
Individual’s discrepant responses in three contexts: during a March 2003 personnel security 
interview (PSI), on a July 2007 Questionnaire for National Security Positions (QNSP), and 
during a January 2008 PSI regarding his history of illegal drug use.3  During a March 2003 PSI, 
the Individual stated that he first used marijuana in 1986 when he was 16 years old and last used 
it in 1992 after his discharge from the military.  Id.  When pressed by the interviewer, he also 
admitted that he may have used marijuana one time between 1992 and 2000.  Id.  The Individual 
also stated that he tried cocaine once when he was 15 or 16 years old.  Id.  On his July 2007 
QNSP, the Individual indicated that he used marijuana 20 to 30 times between May 1986 and 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
3 Criterion F pertains to false statements or misrepresentations by an individual during the course of an official 
inquiry regarding the individual’s eligibility for access authorization, including responses during personnel security 
interviews or on security questionnaires.  Such statements raise serious doubts regarding the individual’s honesty, 
reliability, and trustworthiness.  See 10 C.F.R. § 710.8(f).   
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February 1992.  Id.  During the January 2008 PSI, the Individual stated he smoked marijuana “at 
least once or a couple of times” in 1995 or 1996, and that he used cocaine when he was 16 or 17 
years old and again in 1992 or 1993 after his military discharge.  Id.  According to the 
Notification Letter, the Individual’s inconsistent responses during the two PSIs and on the QNSP 
indicate that he may have falsified or withheld information regarding his history of illegal drug 
use.       
 
The Notification Letter also cites security concerns under 10 C.F.R. § 710.8(k) and (l) (Criteria 
K and L, respectively).4  Under Criterion K, the Notification Letter states that the Individual 
tested positive for cocaine on a random drug screening in December 2007.  Id.  According to the 
Notification Letter, the Individual alleged during the January 2008 PSI that, while he was out at a 
night club three days before the random drug test, someone put cocaine in his drink without his 
knowledge or consent.  Id.  The Notification Letter states that the positive drug test also raises 
concerns under Criterion L because it indicates that the Individual violated a Drug Certification 
form, signed in March 2003, in which he certified that he would abstain from any use of, or 
involvement with, illegal drugs in the future.  Id.              
      
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, July 22, 2008.  In his response to the Notification Letter, the Individual 
maintained that he did not knowingly or intentionally use any illegal drugs and that he tried to 
answer the questions during the PSIs and on the QNSP honestly.  Id.  At the hearing, the 
Individual presented his own testimony.5  Three friends also testified on his behalf. The DOE 
counsel did not present any witnesses.6   
 

II. HEARING TESTIMONY 
 
A. The Individual 
 
The Individual testified that he is “not a drug user” but that he “could have been around the 
wrong people at the wrong time.”  Hearing Transcript (“Tr.”) at 46.  The Individual 
acknowledged that his statement during the March 2003 PSI that his last marijuana use was in 
1992 was incorrect.  Tr. at 51.  However, he stated that he was “kind of nervous and confused.”  
Tr. at 54.  The Individual admitted that he used marijuana at least once or twice between 1992 
and 2000.  Tr. at 56-57.  He stated that during the March 2003 PSI, when he stated that he may 
have used marijuana during the time period, he did not want to give a definitive answer because 
his memory “was kind of real cloudy ….” Tr. at 56.  The Individual discussed his past cocaine 
use.  When asked whether he did, in fact, use cocaine in 1992 or 1993 after his military 
discharge, the Individual stated, “I would say yes … I think I might have [used] it … I might 

                                                 
4 Criterion K pertains to information indicating that an individual has “trafficked in, sold, transferred, possessed, 
used, or experimented with” illegal substances.  10 C.F.R. § 710.8(k).  Criterion L concerns refer to conduct tending 
to show that the Individual is “not honest, reliable, or trustworthy, or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act 
contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
5 The Individual also submitted the results from three drug tests, taken subsequent to the positive December 2007 
random drug test.  The three drug tests were taken in December 2007, February 2008, and November 2008, and 
were each negative for any illegal drug.  Indiv. Exs. A, C. 
6 The DOE presented eleven exhibits, including a copy of the July 2007 QNSP and the transcripts of the March 2003 
and January 2008 PSIs.  DOE Exs. 1-11. 
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have tried [it], but I wasn’t a user.”  Tr. at 60.  The Individual was asked to explain the 
discrepancy between the March 2003 PSI and the January 2008 PSI regarding his past cocaine 
use, but he was unable to explain the discrepancy.  Tr. at 57-59.  The Individual was also 
questioned regarding the discrepant statements pertaining to his past use of marijuana.  He stated, 
“I tried to tell the truth [during the PSIs] … but I guess a lot of things didn’t really dawn on me 
….”  Tr. at 63.  The Individual added that he did not intentionally try to withhold information 
about his history of illegal drug use.  He stated, “it’s my past … it happened so long ago and 
stuff, I didn’t really feel like it really made a big difference.  I don’t know why I would try to lie 
about it on purpose.  I really wasn’t trying to.”  Tr. at 64. 
 
Regarding the positive drug test in December 2007, the Individual “was shocked” when he 
received the results.  Tr. at 67.  He believed someone had laced his drink with cocaine when he 
was at a nightclub with his girlfriend a few nights before the drug test.  Tr. at 69.  He stated that 
he later confirmed his theory by speaking to one of the other individual’s present that night.  Tr. 
at 70.  According to the Individual, he and his girlfriend were seated together at a table while 
some acquaintances he knew from growing up in his neighborhood sat at a nearby table.  Those 
acquaintances offered him a drink, which he accepted, but did not tell him the drink contained 
cocaine.  Tr. at 72.   
 
The Individual stated that at the time he knew two of those individuals had a history of 
involvement with drugs – he suspected that they may have been drug dealers – but he had no 
actual knowledge that they were presently involved with drugs.  Tr. at 73.  He further stated that 
he had used marijuana with these acquaintances when he was about 16 or 17 years old, and that 
one of those acquaintances may have been present when he used cocaine in 1992 after his 
military discharge.  Tr. at 90, 93.  The Individual admitted he was aware that those acquaintances 
had taken drugs in their drinks in the past, but he did not know it to be a regular practice.  Tr. at 
95-96.  He stated that it never occurred to him that they may have laced his drink with cocaine.  
Tr. at 96.   
 
The Individual recalled signing the Drug Certification form in March 2003 and that it pertained 
not only to drug use, but also to involvement with illegal drugs and association with individuals 
who use illegal drugs.  Tr. at 82, 97.  He stated that at the time he did not see a problem with 
sharing a drink with some acquaintances from his past.  Tr. at 76.  He did not believe it was a 
violation of the Drug Certification to share a drink with acquaintances he happened to run into at 
a nightclub, despite his knowledge that those acquaintances had a history of involvement with 
illegal drugs.  Tr. at 98-101.  The Individual admitted that, in retrospect, it was “poor judgment” 
to accept the drink from them, knowing their history.  Tr. at 96.  
 
The Individual stated that his last use of any illegal drug, other than the cocaine-laced drink in 
December 2007, occurred in 1995 or 1996 when he last smoked marijuana.  Tr. at 92.  His last 
knowing use of cocaine took place in 1992.  Id.  The Individual stated that he did not know why 
he used the cocaine in 1992, stating, “I guess I was just curious.”  Tr. at 94.  The Individual 
stated that he has made “poor judgments” in the past, but that he has changed his lifestyle. And 
no longer frequents nightclubs.  He stated, “I even stopped going to [those] type[s] of places … 
because it kind of – it kind of just brought me back to reality.  I started concentrating more on the 
things like church again, you know … I don’t even socialize with that type of crowd anymore.”  
Tr. at 77-78.   
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B. The Individual’s Friends 
 
Three of the Individual’s friends testified at the hearing.  Friend 1 has known the Individual for 
“about ten years.”  Tr. at 12.  He described the Individual as “very, very nice,” and “a God-
fearing person.”  Tr. at 14.  Friend 1 and the Individual attend the same church and have 
interacted socially through church activities.  Tr. at 15.  He has never known the Individual to 
use any illegal drugs and has never interacted with the Individual under any circumstances where 
illegal drugs were present.  Tr. at 17, 21.  Friend 1 stated that he never suspected the Individual 
of using illegal drugs.  Tr. at 21.  He stated that the Individual told him about the failed drug test 
in December 2007, but did not discuss with him the details.  Tr. at 18, 21. 
 
Friend 2 is a friend of the Individual’s mother and has known the Individual “basically all his 
life.”  Tr. at 24, 29.  They are also former co-workers.  Tr. at 24.  She stated that she is familiar 
with his work performance and is unaware of the Individual having any work-related problems.  
Tr. at 25.  Friend 2 described the Individual as “easy-going” and “a pleasant person to work 
with.”  Tr. at 26.  She stated that the Individual never discussed with her his past history of 
illegal drug use.  Tr. at 26.  Friend 2 is not familiar with the details of the Individual’s private life 
and does not know his friends of acquaintances.  Tr. at 31.  She stated that the Individual told her 
that there was an issue with his drug test, but she did not know the details.  Tr. at 29. 
 
Finally, Friend 3 also testified on the Individual’s behalf.  Friend 3 has known the Individual for 
over 20 years.  Tr. at 37.  He and the Individual are members of the same fraternity and see each 
other at fraternity meetings.  Tr. at 37, 41.  In the past, Friend 3 and the Individual socialized 
frequently, attending church events, picnics and other social gatherings.  Tr. at 38.  Friend 3 has 
never known the Individual to use any illegal drugs and the Individual never discussed with him 
his past history of illegal drug use.  Tr. at 38-39.  Friend 3 was not aware that the Individual 
failed a random drug test in December 2007.  Tr. at 39.       
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
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of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. Criterion F – Falsification   
 
As stated above, Criterion F concerns involve deliberate false statements, misrepresentations or 
omissions by an individual during the course of an official inquiry regarding the individual’s 
eligibility for access authorization, including responses during personnel security interviews or 
on security questionnaires.  Such false statements, misrepresentations or omissions raise serious 
doubts regarding the individual’s honesty, reliability, and trustworthiness.  The DOE security 
program is based on trust, and when a security clearance holder breaches that trust, it is difficult 
to determine to what extent that individual can be trusted again in the future.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House) (the Adjudicative Guidelines), Guideline E, ¶ 15; see also, e.g., Personnel Security 
Hearing, Case No. VSO-0013 (1995); Personnel Security Hearing, Case No. VSO-0281 (1999), 
aff’d, Case No. VSA-0281 (2000).   
 
The Notification Letter cites the Individual’s discrepant responses during the March 2003 PSI, 
on the July 2007 QNSP, and during the January 2008 PSI, as a security concern under Criterion 
F.  After considering the record in this case, I am unable to find that the Individual has mitigated 
the Criterion F concern.  The Individual was unable to adequately explain the discrepancies in 
his statements regarding his past drug use.  The only explanation he offered was that he was 
confused or could not remember the dates.  However, this does not resolve the security concern.   
 
During the PSIs and at the hearing, the Individual was evasive in answering questions regarding 
his history of drug use.  For example, during the March 2003 PSI, when he was first asked if he 
had ever used cocaine, the Individual expressly denied ever using cocaine.  Only when pressed 
by the interviewer did he admit to using cocaine when he was about 16 years old, and he omitted 
the information about the cocaine use in 1992.  The Individual gave similarly vague answers 
about his last use of marijuana during the January 2008 PSI and at the hearing, saying he “may 
have” or “could have” used marijuana once or twice around 1995 or 1996.  The Individual’s lack 
of candor raises serious concerns regarding his honesty and I find nothing in the record to resolve 
those concerns. 
 
Our previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating security concerns arising from irresponsible behavior. See Personnel 
Security Hearing, Case No. VSO-0499 (2002).  In most cases in which Hearing Officers have 
concluded that doubts about an individual’s judgment and reliability raised by evidence of 
falsification have been resolved, a substantial period of time has passed since the falsification.  In 
these cases, the time period has allowed individuals to establish a pattern of responsible 
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behavior. In those cases where an individual was unable to establish a sustained period of 
responsible behavior, Hearing Officers have generally determined that the individual was not 
eligible to hold an access authorization. See Personnel Security Hearing, Case No. VSO-0448  
(2001) (11 months not sufficient to mitigate four year period of deception); Personnel Security 
Hearing, Case No. VSO-0327 (2000) (less than one year of truthfulness insufficient to overcome 
long history of misstating professional credentials).  
 
In the present case, the Individual has not established a significant pattern of responsible 
behavior. He has given inconsistent statements concerning his past use of illegal drugs, and has 
presented no evidence to corroborate his statements.  Therefore, based on the recency of the 
DOE’s knowledge of the discrepancies and the short amount of time the Individual has had to 
demonstrate any subsequent pattern of responsible behavior, I cannot find that the security 
concerns associated with his incomplete or inconsistent statements have been mitigated. 
Accordingly, the security concerns set forth in the Notification Letter under Criterion F regarding 
the Individual’s discrepant statements during the March 2003 PSI, the July 2007 QNSP, and the 
January 2008 PSI remain unresolved.   
 
B.  Criteria K  – Illegal Drug Use 
 
It is beyond dispute that use of illegal drugs raises security concerns under Criterion K.  See 
Adjudicative Guidelines, Guideline H, ¶ 24 (“Use of an illegal drug … can raise questions about 
an individual’s reliability and trustworthiness, both because it may impair judgment and because 
it raises questions about a person’s ability or willingness to comply with laws, rules, and 
regulations.”); see also Personnel Security Hearing, Case No. VSO-0113 (1995) (“The drug user 
puts his own judgment above the requirements of the laws, by picking and choosing which laws 
he will obey or not obey.  It is further the concern of the DOE that the drug abuser might pick 
and choose which DOE security regulations he will obey or not obey with respect to protection 
of classified information.”).   
 
In this case, the Individual has failed to mitigate the security concern raised by the fact that he 
tested positive for cocaine in a December 2007 random drug screening.  The Individual 
maintains that he did not intentionally use cocaine, but rather unknowingly ingested the drug in a 
drink provided to him by some acquaintances at a nightclub.     
 
Based on the record in this case, there is simply insufficient information to support the 
Individual’s assertions on this issue and, therefore, mitigate the security concerns.  As an initial 
matter, given the fact that the Individual used both marijuana and cocaine in the past, as well as 
the fact that he has made inconsistent statements to DOE regarding his past use of illegal drugs, I 
find the Individual’s explanation for the positive result on the drug test to be less than credible.  
In addition, the Individual brought forward no witnesses who could corroborate his accounting of 
events that night at the club.  Further, none of the witness testimony is sufficient to corroborate 
the Individual’s statements regarding his history of drug use in general.  In that regard, I found 
the Individual’s witnesses to be either uninformed or unwilling to testify about his past.  One of 
the Individual’s witnesses in particular appeared to be carefully parsing his words so as not to 
disclose any information about the Individual, while the two other witnesses appeared to have no 
real knowledge of the Individual’s life beyond generalities.  Based on this, I must accord little 
weight to their testimony.  Given these factors, there is simply insufficient information in the 
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record to resolve the security concerns raised by the Individual’s history of illegal drug use.  See, 
e.g. Personnel Security Hearing, Case No. VSO-0481 (2001).  
 
C. Criterion L – Violation of Drug Certification Form   
 
Criterion L concerns refer to conduct tending to show that the Individual was “not honest, 
reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l).  In this case, the Criterion L 
concerns stem primarily from the Individual’s violation of the Drug Certification form he signed 
in March 2003.  The signing of a Drug Certification form represents a personal commitment by 
an individual to DOE to refrain from the use of illegal drugs and reflects an understanding by the 
individual that, but for the employee’s personal commitment to refrain from drug use in the 
future, his prior drug use would have precluded him from holding a clearance.   See Personnel 
Security Hearing, Case No. TSO-0555 (2008).   There is no question that a violation of a written 
commitment to DOE raises security concerns.  See Adjudicative Guidelines, Guideline E, ¶¶ 15, 
16(f).  
 
In this case, as stated above, the Individual’s statement that he did not knowingly violate the 
Drug Certification by taking cocaine, but rather was the victim of a drug-laced drink, is not 
credible and remains entirely uncorroborated by the evidence in the record.  However, even if the 
Individual’s account is true, it does not resolve the concern raised by his mere association with 
those acquaintances he knew to be involved with illegal drugs.  The Individual’s statements that 
he did not believe associating with them at the club that night was a problem, despite knowing 
their history of involvement with drugs, leads me to question whether the Individual does not 
understand the importance of adhering to commitment he made in signing the Drug Certification 
or simply chooses to disregard it when he finds it inconvenient to do so.  Moreover, I find that 
the Individual’s discrepant statements during the PSIs and on the July 2007 QNSP regarding his 
past drug use and the positive drug test result raise concerns about the Individual’s general 
honesty, trustworthiness, and reliability apart from the more specific concern raised by the 
violation of the Drug Certification.   I find no evidence in the record which resolves those 
concerns. 

 
V. CONCLUSION 

 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria F, K and L.  I also 
find that there is insufficient evidence in the record to fully resolve those doubts and, therefore, 
the security concerns have not been adequately mitigated.  As a result, I cannot conclude that 
granting the Individual an access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national interest.”  10 C.F.R.  
§ 710.7(a).  Accordingly, I find that the Individual’s suspended access authorization should not 
be restored.   
 
 
 
Diane DeMoura 
Hearing Officer  
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Office of Hearings and Appeals  
 
Date: January 22, 2009 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
                                                              March 5, 2009 
 

DECISION AND ORDER 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 18, 2008 
 
Case Number:  TSO-0666 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) 
to hold an access authorization1 (or “security clearance”) under the regulations set forth at 10 C.F.R. 
Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  As set forth below, it is my decision, based on the evidence 
and testimony presented in this proceeding, that the individual’s access authorization should not be 
restored at this time.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that requires 
her to hold a security clearance.  In March 2008, the local DOE security office (LSO) initiated a 
routine background investigation of the individual.  The investigation revealed that the individual 
had experienced continued counseling with medication, severe bouts of depression, loss of memory, 
fatigue and problems controlling anger. The individual also disclosed that she had not filed her 
federal or state taxes since 2004.  Exhibit (Ex.) 3; 23.  In order to resolve questions and obtain 
additional information, the LSO conducted a Personnel Security Interview (PSI or Ex. 25) with the 
individual in April 2008.  The PSI did not resolve the concern and the LSO referred the individual to 
a DOE Consultant-Psychiatrist (DOE Psychiatrist) for a psychiatric evaluation. The DOE 
Psychiatrist evaluated the individual in May 2008 and memorialized her findings in a report dated 
June 2008.  (Psychiatric Report or Ex. 16).  Based on her findings, the DOE Psychiatrist diagnosed 
the individual as suffering from Bipolar Disorder type II, most recent episode depressed.  The DOE 
Psychiatrist concluded that this is an illness that causes, or may cause, a significant defect in the 
individual’s judgment or reliability.  Id. at 24.   
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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On August 13, 2008, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding her eligibility to hold a 
security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of two potentially disqualifying criteria set forth in 
the security regulations at 10 C.F.R. § 710.8, subsections (h) and (l) (hereinafter referred to as 
Criteria H and L respectively).2   
 
Upon her receipt of the Notification Letter, the individual exercised her right under the Part 710 
regulations by requesting an administrative review hearing.  On September 8, 2008, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, four 
witnesses testified.  The DOE Psychiatrist testified on behalf of the agency.  The individual 
presented her own testimony and that of two witnesses.  In addition to the testimonial evidence, the 
DOE submitted 28 exhibits into the record and the individual tendered eight exhibits.  The transcript 
taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the DOE Counsel during this proceeding constitute exhibits to the hearing transcript and shall be 
cited as “Ex.”  Documents submitted by the individual shall be cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria H and L, as bases for suspending the 
individual’s security clearance.  With regard to Criterion H, the LSO cites the diagnosis of the DOE 
Psychiatrist that the individual meets the criteria for Bipolar Disorder type II, most recent episode 
depressed and relies on the following information: (1) as recently as March 2008, the individual 
experienced an outburst of anger at the workplace resulting in her relocation to another building and 
department; (2) as recently as December 2007, the individual has experienced periods of depression; 
and (3) in her April 2008 PSI, the individual admitted that due to a period of depression that began 
in 2003, she had failed to file her federal and state income taxes for the tax years 2004 through 2007. 
 Ex. 1 at 1.  As for Criterion L, the LSO cites several facts, among which are the following: (1) in 
her April 2008 PSI, the individual admitted that she has failed to file her federal and state taxes for 
the years 2004 through 2007 and (2) despite failing to file her federal and state taxes for the years 
2004 through 2007, the individual has continued to take weekly gambling trips since 2006 and 
yearly gambling trips since 2003.  Id. at 1-2.   
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criteria H and her unusual behavior under Criterion L.  
The security concerns associated with Criteria H and L are as follows.  As for Criterion H, a mental 
                                                 
2  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion 
of a psychologist or licensed clinical psychiatrist, causes or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion L relates to information that a person “[e]ngaged in any unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.  Such conduct or circumstances include, but are not 
limited to, criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation of any 
commitment or promise upon which DOE previously relied to favorably resolve an issue of access authorization 
eligibility.”  10 C.F.R. § 710.8(l). 
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illness such as Bipolar Disorder type II can cause a significant defect in a person’s psychological, 
social and occupational functioning which, in turn, can raise concerns from a security standpoint 
about possible defects in a person’s judgment, reliability, or stability.  See Guideline I of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued on 
December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Revised Adjudicative Guidelines).  Criterion L relates to information indicating that the 
individual engaged in unusual conduct which shows that the individual is not honest, reliable or 
trustworthy.  See id., Guideline E. 
 

III. Findings of Fact 
 
The individual has held a clearance since 1987.  Ex. 3 at 3.  Before granting the security clearance, 
the DOE mitigated issues regarding the individual’s mental and emotional health.  Id.  Specifically, 
in December 1986, a DOE Psychiatrist (hereinafter “DOE Psychiatrist #1”) evaluated the individual 
and diagnosed her as suffering from major depression, with a possible bipolar component to her 
illness.  Id.  DOE Psychiatrist #1 suspected a possible bipolar component to the individual’s illness 
and concluded that she suffered from a major affective disorder with periods of mild hypomania.  Id. 
DOE Psychiatrist #1 concluded at that time, however, that the individual’s illness did not rise to the 
level of a significant defect in her judgment or reliability.  Id.   
 
During a routine background investigation in October 1989, security concerns surfaced when the 
individual’s doctors provided discrepant information about her mental health.  Id.  Despite the 
discrepant information, the individual’s clearance was continued because she successfully continued 
with her treatment and medication.  Id. 
 
In August 1992, the individual was hospitalized at a psychiatric hospital for treatment of depression 
where she received electroconvulsive therapy (ECT).  Id.; Ex. 25 at 31.  The individual admitted to 
having suicidal thoughts at the time.  Ex. 3 at 3.  The individual elected to have the ECT for 
immediate relief of the depression.  After the ECT treatment, the individual was stabilized on 
antidepressive medication.  Id.  Based on the individual’s medical records, the DOE continued her 
clearance but recommended another investigation in 12 months.  Id. 
 
The individual remained in a cleared status without incident until March 2003.  Id.  After a routine 
investigation where questions were raised regarding her mental and emotional health, a PSI was 
recommended to address the individual’s continued counseling and to determine the need for long-
term treatment.  Id.  In the April 2003 PSI, the individual discussed her continued counseling with a 
counselor and a psychiatrist, since 1995.  Id.  Because she continued counseling and the use of 
medication that was closely monitored, the individual remained in a cleared status.  Id.   
 
In March 2008, a routine investigation revealed continued counseling with medication, severe bouts 
of depression, loss of memory, fatigue, and problems controlling anger.    Id. at 4.  Along with her 
continued mental and emotional issues, the individual disclosed that she had not filed her federal or 
state taxes since 2004.    Id.  In addition, the individual reportedly cashed out $14,475.00 at a casino 
and received a cash advance of $13,000 at another casino.    Id.  A PSI was recommended to obtain 
further information.  Id.   
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In a PSI conducted in April 2008, the individual discussed her history of counseling for depression.  
Ex. 25 at 21; 25.  From 1995 until the present, the individual has had at least weekly counseling with 
her counselor and psychiatrist.  Id. at 25-31.  The individual has continued to take Celexa since her 
surgery for a brain tumor in 1990.  Id. at 54.  The individual went into a long period of depression 
when her mother passed away in 2003 and her father passed away in 2004.  Id. at 15-16.  During this 
period of depression, the individual reports that she functioned at work by wearing “a mask” to give 
the illusion that she was happy.  Id. at 22-23.  The individual is often late to work because of lack of 
sleep, which she attributes to a sleeping disorder.  Id. at 40-42.   
 
The individual further explained that she first began experiencing episodes of anger sometime 
between 1988 and 1990.  Ex. 3 at 5; Tr. at 36-37.  She has worked on the anger episodes in 
counseling, but experienced an episode in December 2007, when there was a dispute over whether 
human resources had received a form that the individual submitted.  Ex. 25 at 61-62.  It took the 
individual eight hours to locate the forms and in the process, she became very angry and sent the 
human resources department an email stating that they had an ineffective filing system.  Id. at 61-62; 
Tr. at 89.  In the latest episode that occurred in March 2008, the individual asked a colleague a 
question and other employees became involved and gave different answers.  She became frustrated 
and reacted by telling her colleagues five times to get out of her office.  Ex. 25 at 57.  When they did 
not leave, the individual got up, left and stayed home for a week.  Id.; Tr. at 90.  Because of this 
episode, the individual was relocated at her workplace without any notice.  Ex. 25 at 55.  The 
individual has never received any reprimands due to her anger episodes but has been told not to do it 
again.  Ex. 3 at 5.   
 
Since her surgery in 1990, the individual has had problems with her short-term memory.  Id.  The 
individual stated that if she were given a list of words and asked to repeat them, she would 
remember only one word.  Id.  To function with her memory problems, the individual leaves notes 
for herself.  Id.  The individual confirmed that she had not filed her federal and state taxes since 
2003 and attributes her failure to file her taxes to a long-time bout with depression.  Ex. 25 at 17.  
During the 2007 investigation, the individual maintained that she would begin filing her taxes in 
December 2007.  Id. at 18.  In her April 2008 PSI, the individual revealed that she had not filed her 
taxes due to another state of depression.  Id. at 17. 
 
In May 2008, the individual was referred to a DOE Psychiatrist (hereinafter “DOE Psychiatrist #2”) 
to determine if the depression caused the individual to have a significant defect in her judgment and 
reliability.  Ex. 16 at 1.  During her psychiatric evaluation, the individual continued to state that she 
has not filed her taxes due to bereavement and depression.  Id. at 15.  DOE Psychiatrist #2 opined 
that if her failure to file taxes is due to the depression, then her illness is significant enough to impair 
her judgment and reliability.  Id. at 24.    
 

IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. § 
710.7(a).  There is a strong presumption against the granting or restoring of a security clearance.  See 
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Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national 
interest” standard for the granting of security clearances indicates “that security determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that granting 
him an access authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is afforded a full 
opportunity to present evidence supporting his eligibility for an access authorization. The Part 710 
regulations are drafted so as to permit the introduction of a very broad range of evidence at 
personnel security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 
710.26(h). Hence, an individual is afforded the utmost latitude in the presentation of evidence to 
mitigate the security concerns at issue. 
 

V.  Hearing Testimony 
 
A.  The Individual 
 
The individual testified that during her previous interviews and psychiatric evaluation, she had 
forgotten that her tax payments are automatically withdrawn from her paycheck.  Tr. at 158.  She 
stated that she has received a refund for 2003 and, based on discussions with her accountant, she is 
going to receive a refund for 2004.  Id. at 159.  At the hearing, the individual explained that she had 
given her accountant the paperwork needed to file her 2005 taxes and had intended to give him the 
paperwork for her 2006 taxes the day before the hearing but could not do so because “her dog was ill 
and threw up all over the house.”  Id.  The individual stated that instead of mailing her tax 
information to her accountant, she spent the day cleaning her carpets.  Id.  She stated that once she 
files her 2006 taxes, only 2007 will remain.  Id.  The individual testified that the reason she failed to 
file her federal and state taxes from 2004 through 2007 is because “all I could see was my parents 
dead in bed.”  Id.  The individual explained that she was the one who discovered her parents’ bodies 
at home and that each year following their deaths, she cannot file her taxes because she becomes 
“powerless” and “overwhelmed” during tax time.  Id.; 169-172. She stated that the first time she 
failed to file her taxes was after her parents passed away and maintained that she does not owe the 
government money but is only delaying her refund by not filing.  Id. at 160.  The individual stated 
that she is unaware of the concern associated with her failure to file taxes but understands that it is 
against the law not to do so.  Id. at 173. 
 
The individual stated that when she doesn’t get much sleep, she gets frustrated at work and “just 
blows up.”  Id. at 161.  As an example, the individual explained that when she “blew up at the lady 
in HR” in 2007, she had already given her the information that was lost and it took her eight hours to 
re-do the information.  Id.  The individual felt like it was a waste of her time because she does not 
like re-doing her work.  Id.  The individual stated that she later realized that it was a “stupid thing to 
blow up over.”  Id.  With regard to the anger episode that occurred in March 2008, the individual 
explained that she had a dispute with a colleague.  Id. at 162.  After about five minutes, the 
individual asked her colleague to please leave her office which was located in a conference room.    
Id.  When the individual’s colleague refused to leave the individual’s office, a team lead for the 
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department appeared.    Id. at 163.  The individual then asked them both to leave her office and 
neither complied.  Id.  The individual stated that she then asked them both five more times to “please 
leave my office” and then stated “I’m going to blow.”  Id.  The individual stated that when they 
would not leave, she picked up her purse and left, went to her car, burst into tears, drove to her 
psychiatrist’s office and asked him to remove her from the drug study medication that she was 
currently taking.  Id.  The individual explained that during this time, she was a participant in an 
experimental drug study for Cymbalta, which she now “hates.”  Id. at 161.  She stated that the first 
eight weeks of the study were “great” but after week ten, she knew “something was really wrong.”  
Id. at 162-163.  The individual stated that her psychiatrist advised her to stay home for two weeks 
and put her back on Celexa.  Id. at 164.  The individual explained that when she returned to work, 
she had been reassigned to another unit.  Id.  She felt that she did nothing wrong but that it was her 
fault although her colleagues did not leave her office as she had requested.  Id.   
 
The individual believed that she is currently better than she was in the 1990s.  Id. at 165-166.  She 
stated that when she had depressive episodes, she could not remember how to perform basic 
functions, such as showering.  Id. at 166.  When that occurred, she stated that she had to “work it 
through” until she finally remembered what to do.  Id.  Currently, the only way she can tell that she 
is in a depression is when she goes deaf in both ears.  Id.; Ex. 25 at 21-22.  She stated that she now 
works hard to deal with her problems.  Tr. at 166-167.  She has weekly visits with her counselor 
where she learns how to help herself and deal with her anger and workplace issues when they arise.  
Id. at 165. 
 
The individual stated that she has no problems paying her bills.  Id. at 167.  She stated that she has 
set up some of her bills to be automatically withdrawn from her account and has also signed up for 
on-line bill pay.  Id.  She stated that she does get money from an investment account which is 
managed by her brother, but that she manages all of her own accounts.  Id.  She stated that she does 
not know how much she has inherited from her parents’ estate because her brother is not finished 
with the administration of the estate.  Id.  The individual stated that she is the sole owner of her 
parents’ house and remaining art work.  Id. at 167-168.  The individual stated that she has over 
$300,000 available to her from her parents’ estate for gambling.  Id. at 177.  She stated that she has 
no idea of how much money she’s gambled because “it’s not important to her.”  Id.  She testified 
that she usually takes $2,000 a week to gamble and if she wins, she uses her winnings to gamble the 
next week.  Id.  She stated that she doesn’t withdraw money from her account each week and she’s 
considered withdrawing less money for gambling because of the “recession.”  Id. at 177-178.   She 
stated that while she does not intend to exhaust the remaining funds in her account, she likes to 
gamble with her friend because they “have dinner” and “sit at the machine and talk.”  Id. at 178-179.  
 
B.  The Individual’s Psychiatrist 
 
The individual’s psychiatrist testified that he first encountered the individual sixteen years ago  when 
she was referred to him for a consultation in the middle of her ECT treatment.  Id. at 120.  The 
individual’s psychiatrist stated that he has regularly treated the individual since 1997.  Id.  The 
individual’s psychiatrist stated that the individual has a background of having had recurrent major 
depression.  Id. at 122-123.  He testified that the individual’s current medical problems include a 
past brain tumor, subsequent stroke, epilepsy, insulin resistance (which is similar to diabetes), 
gastro-esophageal reflux, hypertension, immune dysfunction and asthma.  Id. at 123.  The individual 
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also had issues with mood which is attributable to her sleep apnea.  Id.  He explained that these are 
all functions that influence her psychological functioning and that in her treatment, he had to assess 
how much contribution there is to her mental state with all of her physical problems.  Id.   
 
The individual’s psychiatrist stated that he has currently diagnosed the individual with a Mental 
Disorder due to Physical Disorder.3  Id. at 122.  He explained that this diagnosis means that there is 
some kind of mental problem, i.e. depression, anxiety or personality change, as the first criterion.  Id. 
at 134.  Next, there must be a physiologic reason why the person is having those symptoms and that 
another mental disorder doesn’t better fit that causation.  Id. at 134-135.  The individual’s 
psychiatrist concluded that “there are a lot of factors as to why the individual has not gotten better” 
and that “many of her problems are very complicated.”  Id. at 136.   
 
The individual’s psychiatrist is aware of the individual’s anger episodes at work.  Id. at 128; 132-
134.  The individual’s psychiatrist testified that the individual has emotional lability, which means 
that her mood can change very quickly, but she doesn’t have sustained elevation in mood or 
expansiveness or irritability.  Id. at 124.  Given all of her medical problems, her situation in terms of 
a mental disorder, is influenced by her physical problems, fatigue, lack of oxygen to the brain, which 
are very difficult to distinguish from depression.    Id.  The individual’s psychiatrist testified that he 
prescribed medication to address all of the individual’s issues, including anticonvulsants that 
addressed not only her moods but also her epilepsy that resulted from the stroke and surgery.  Id. at 
126.   
 
The individual’s psychiatrist believed that DOE Psychiatrist #2 “took a photograph of [the 
individual’s life] and did a very good job of looking at it” but from the long-term perspective, the 
individual is much better now.  Id. at 137.  He opined that the individual’s functioning, her 
workplace behavior, her temper, her depression and her coping mechanisms are all much improved.  
Id.  He disagrees with DOE Psychiatrist #2’s opinion that the individual’s mental condition impairs 
her judgment or reliability.  Id.  He added, however, “it’s not to say that she does not have bad 
days.” Id.  The individual’s psychiatrist explained that the individual could have “the perfect storm.” 
 Id. at 138.  For example, when she doesn’t sleep, one of her immunologic things such as infection 
occurs.  Id.  He testified that when the individual has a bad day, she knows that she’s having a bad 
day.  Id.  He also stated that “she has insight and knows when she is sick.”  Id.  He stated that she 
has learned over time how to manage her problems and knows when she needs to “step away.”  Id.   
 
The individual’s psychiatrist testified that the cognitive problems that she has with memory are 
attributable to her epilepsy, brain tumor and sleep apnea, which are all insults on the brain.  Id.  He 
stated that she knows that she is not a very good historian and that she doesn’t overstep her 
boundaries and do things that she should not do.  Id.  With regard to failing to file her taxes, the 
individual’s psychiatrist does not believe the individual to be lazy or impaired, but “tired.”  Id.  He 
stated that she has medical problems which cause her to be exhausted.  Id.   
 

                                                 
3 According to the DSM-IV-TR, Mental Disorder due to a General Medical Condition is characterized by the presence of 
mental symptoms that are judged to be the direct physiological consequence of a general medical condition.  The term 
“general medical condition” refers to conditions that are coded on Axis III and that are listed outside the “Mental 
Disorders” chapter of the International Classification of Diseases (ICD) and in Appendix G of the DSM-IV-TR.  
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With regard to the individual’s current treatment plan, the individual’s psychiatrist noted that the 
individual’s medications are pretty good but that she needs to have better medical management of 
her sleeping problems.  Id. at 148-149.  The individual’s psychiatrist acknowledged that the 
individual’s current medical condition could be “a little better” and concluded that the vulnerability 
for anger outbursts and “untoward kind of behavior that lend to emotional experiences” continues.  
Id. at 153-154.  He recommends that the individual continue with psychotherapy to address the 
things that impinge on her quality of life.  Id. at 152. 
 
C.  The Individual’s Counselor 
 
The individual’s counselor4 is a Licensed Professional Clinical Counselor and Doctor5 of Oriental 
Medicine6 who first had contact with the individual thirteen years ago.  Id. at 194.  The individual’s 
counselor has treated the individual from that time to the present.  Id.  In the earlier years, she and 
the individual focused on treatment for various issues such as posttraumatic stress disorder, an eating 
disorder and childhood sexual abuse issues.  Id. at 194-195.  The individual’s counselor testified that 
following the individual’s brain tumor, she and the individual worked a lot with anger management 
and compulsive issues.  Id. at 195. 
 
The individual’s counselor believes the individual to be much healthier today than she was in the 
past.  Id. at 199-200.  The individual’s counselor stated that the individual has been able to 
normalize her interaction with people which has been a “big growth” for her health.  Id. at 200.  The 
individual’s counselor has worked with the individual by giving her skills to help her deal with 
interpersonal problems and conflicts, such as those arising in the workplace as well as identifying 
the sort of things that “triggered” her anger.  Id. at 195-200.  The individual’s counselor stated that 
the individual would sometimes have an immediate reaction to something, causing her to go from 
calm to very angry, even explosive, but only from the perspective of yelling, throwing her hands in 
the air or maybe walking out of the room.  Id. at 196.  The individual’s counselor did not believe, 
however, that the individual would ever physically harm someone in the midst of her anger.  Id.   
 
The individual’s counselor testified that she currently meets with the individual weekly.  Id. at 200.  
She described herself as a supportive person to the individual who guides her on issues such as how 
to work with people and how to work things out when she is triggered.  Id.  The individual’s 
                                                 
4 The individual’s counselor has earned a Master of Arts in Counseling, Master of Business Administration and a Master 
of Science in Oriental Medicine.  She also has a private practice specializing in psychotherapy, consultation and Oriental 
Medicine where she takes an integrative approach to address relationship issues, parenting skills, personal growth, 
fertility issues, pain, psycho-emotional trauma, communication, grief work and conflict mediation.  See Ind. Ex. C. 
 
5 According to the counselor’s educational credentials, she is not a medical doctor and does not hold a Doctorate in 
Oriental Medicine.  See Ind. Ex. C.  She refers to herself as a Doctor of Oriental Medicine.  For purposes of this decision, 
it is not relevant whether the counselor holds a Master’s Degree or a Doctorate in Oriental Medicine.   
 
6 According to the individual’s counselor, Oriental Medicine involves the practice of blood and chi, yen and yang and 
phlegm and dam and the practice of Shen which involves looking at a person to determine how you can put that person in 
balance.  Tr. at 205.  Herbs, counseling and acupuncture are also utilized with the various modalities that are a part of 
Oriental Medicine.  Tr. at 205.  Although the individual’s counselor testified that she utilized her training in Oriental 
Medicine to treat the individual, the focus of her testimony related to her treatment of the individual in her capacity as a 
Licensed Professional Clinical Counselor.  
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counselor does not believe the individual’s treatment should end in the near future because a number 
of issues remain that the individual is working on, such as impulse control, eating and relationship 
issues.  Id. at 200-201.   
 
D.   DOE Psychiatrist #2 
 
DOE Psychiatrist #2 testified that the individual’s case is a “very complicated one” primarily 
because there is a long history of mental health treatment that needed review and because the 
individual recognized her memory difficulties and in her own words, “did not consider herself a 
reliable historian.”  Id. at 29-30. DOE Psychiatrist #2 testified that in addition to the information 
gathered during the individual’s psychiatric evaluation, she had reviewed voluminous records 
contained in the individual’s personnel file along with a three-page summary letter from the 
individual’s therapist prior to making her diagnosis.  Id. at 28-29; Ex. 17.  DOE Psychiatrist #2 
recalled that the individual had actually described being depressed all of her life.  Tr. at 31.  DOE 
Psychiatrist #2 noted that in the individual’s earlier treatment, DOE Psychiatrist #1 reported that the 
individual had a good response to treatment and gave her a favorable prognosis.  Id. at 32.  Also, 
during his early evaluation of the individual, another treating psychiatrist had actually considered in 
his differential diagnosis a diagnosis of Bipolar Disorder type II, which by definition is a mood 
disorder that is characterized by recurrent major depressive episodes and then in between those 
episodes, the individual would manifest hypomanic, not manic, episodes.7  Id. at 32-33.  DOE 
Psychiatrist #2 found it significant that one of the individual’s own treating psychiatrist had 
considered Bipolar Disorder type II in treating the individual.  Id. at 33. 
 
DOE Psychiatrist #2 opined that the individual suffered a major depressive episode in 1983 or 1984. 
Id. at 36.  She stated that in later years, the individual’s gambling and major dieting gave a 
hypomanic component to whatever mood disorder the individual had at that time.  Id. at 37-38.  
DOE Psychiatrist #2 explained that the individual’s gambling and generosity was a “great time for 
her.”  Id. at 38.  Unfortunately, in following years, the individual crashed and again complained of 
depression.  Id. at 38.  
 
DOE Psychiatrist #2 testified that she does not doubt the individual’s compliance with her treatment 
plan but noted, however, that despite her seemingly aggressive treatment, the individual’s problems 
have continued.  Id. at 57-58.  DOE Psychiatrist #2 stated that this is an indication that the individual 
currently has a more severe type of depression compared to other times in her life and that her body 
is different, she has different medical problems and is taking a lot of medication. Id. at 58.  Adding 
the significant losses in her life and combination of stressors and changing medical problems in her 

                                                 
7 DOE Psychiatrist #2 explained that according to the DSM-IV-TR, the difference between the manic mood and 
hypomanic mood is the degree of the severity of the symptoms and the duration of those symptoms.  A manic mood is 
not just simply an elated mood, but it could be agitation, increased irritability or expansive mood.  A manic mood will be 
expressed or observed and then it is associated with some other symptoms, such as someone having very little need for 
sleep, increased psychomotor activity, racing thoughts or similar symptoms.  DOE Psychiatrist #2 also explained that in 
her clinical practice, she usually sees hypomania as a very egosyntonic mood, which is a medical term that clinicians use 
to describe when an individual likes to be in a particular state.  By definition, hypomania is not severe enough to cause 
marked impairment of the individual’s functioning and it’s very understandable as to why an individual would not see 
themselves as “disturbed.”  Tr. at 33-34.   
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body, DOE Psychiatrist #2 also noted that these may be possible reasons why the individual’s 
symptoms may be worsening.  Id.   
 
In her subsequent testimony, DOE Psychiatrist #2 stated that the mood disorder diagnosis that she 
gave the individual cannot be invalidated by her current diagnosis.  Id. at 210.  She testified, 
however, that both diagnoses can be coexistent and agrees with the individual’s psychiatrist that the 
sleep apnea, restless leg syndrome and seizure disorder all impact brain functions and are closely 
tied.  Id. at 211.  DOE Psychiatrist #2 testified that the individual does have a mental disorder that is 
quite complicated by other physical disorders.  Id.  DOE Psychiatrist #2 noted that both of the 
individual’s treating professionals did not deny that although the individual is much better now, she 
will be a long-term work for them.  Id. at 211-212.  DOE Psychiatrist #2 agreed that the individual’s 
vulnerability exists and is increased because of her numerous physiological, physical and chemical 
imbalances.  Id. at 212.  She stated that this will give her less strength and ability than a person who 
does not have those illnesses. Id. 
 
DOE Psychiatrist #2 reiterated her opinion that if the individual’s failure to file her taxes is due to 
depression, then her illness is significant enough to impair her judgment and reliability.  Id. at 111-
112; Ex.16 at 24.  Second, if her failure to file is simply because she “just got lazy,” then she poses a 
more significant concern, as that implies to a willful disregard to the law.  Id. at 111-113; Ex. 16 at 
24.  DOE Psychiatrist #2 opined that a willful disregard of the law creates a significant concern with 
regard to an individual’s judgment or reliability and is actually, at a minimum, “poor judgment.”  Tr. 
at 113. 
 
E.  The Individual’s Additional Documentary Evidence 
 
In addition to the information referred to above, the individual presented documentation in the form 
of an undated handwritten note from her current supervisor indicating that she was “doing very well 
here” and to keep up the “good work.”  Ind. Ex. D.  The note was affixed to a memorandum to the 
individual from her supervisor concerning the incidents involving the individual’s outbursts that 
occurred at the workplace in 2008.  Id.  The letter also addresses the fact that the individual indicated 
that a change in medication may have contributed to her behavior and that supervisor remained 
concerned because the individual admitted that she did not know when she may have another 
outburst.  Id.   
 

VI. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the parties, 
the evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In 
resolving the question of the individual’s eligibility for access authorization, I have been guided by 
the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time of the 
conduct; the voluntariness of the participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other 
relevant and material factors.   
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After due deliberation, it is my opinion that the individual’s access authorization should not be 
restored at this time because I cannot conclude that restoring the access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest. 10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 
A.  Criterion H 
 
I find that the individual has not mitigated the security concerns with respect to her psychiatric 
diagnosis under Criterion H.  Although DOE Psychiatrist #2 and the individual’s psychiatrist differ 
in their medical diagnoses,8 they both agree that the individual currently suffers from a mental 
condition that is complicated by several physical disorders and that under her current treatment plan, 
she remains vulnerable to outbursts and behaviors that lend themselves to emotional experiences.  In 
the administrative review process, it is the Hearing Officer who has the responsibility for forming an 
opinion as to whether an individual with a diagnosed mental condition has mitigated the security 
concerns arising from the diagnosis.  See 10 C.F.R. § 710.27.  The DOE does not have a set policy 
on what constitutes mitigation of concerns related to mental conditions, but instead makes a case-by-
case determination based on the available evidence.  In many instances, Hearing Officers give 
deference to expert opinions of psychiatrists and other mental health professionals regarding the 
mitigation of concerns related to mental health conditions.  See Personnel Security Hearing, Case 
No. TSO-0634 (2008); Personnel Security Hearing, Case No. TSO-0618 (2008).9  Based on my 
review of the evidence and testimony, I agree with the opinion of both medical professionals that the 
individual currently suffers from a mental disorder that has been complicated by multiple physical 
problems.  I further find based on the evidence that her mental condition may raise a significant 
defect in her judgment and reliability.   
 
Based on the individual’s testimony and her demeanor at the hearing, I remain unconvinced that the 
individual has regained control of her impulses which is directly relevant to being in control of her 
behavior, thinking and judgment.  In spite of the fact that the individual has a willingness to continue 
with the appropriate treatment and medication, all of the medical professionals agree that the 
individual remains vulnerable to future anger episodes.  I noted that the individual has shown a 
history of cooperation with medical professionals in treating her disorder and compliance with 
regard to taking the prescribed medication and agree that it is a positive sign that the individual 
continues to remain under the care of professionals.  However, it is significant, in my view, that the 
individual’s psychiatrist believed that the individual’s current treatment plan needs to be “tweaked” 
and that the individual needs better medical management of her sleeping problems.  Further, DOE 
                                                 
8 The DOE Psychiatrist #2 diagnosed the individual as suffering from Bipolar Disorder type II, most recent episode 
depressed and the individual’s psychiatrist diagnosed the individual with a Mental Disorder due to General Medical 
Condition.  While the criteria of the DSM-IV-TR would support a finding of either diagnosis and because the two 
diagnoses can co-exist, the difference in the diagnoses is not material to my decision regarding whether the individual has 
resolved the security concerns related to diagnosis of Bipolar Disorder type II, most recent episode depressed. 
 
9 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm. 
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Psychiatrist #2 opined that due to numerous physiological, physical and chemical imbalances, the 
individual’s vulnerability has increased, giving her less strength and ability than a person without 
those illnesses has to cope.  These are all indications that the individual’s mental and emotional 
health could be better than it currently is.  Considering all of the evidence in this case, I find that the 
individual’s current mental condition poses an unacceptable risk to national security.  See Personnel 
Security Hearing, Case No. TSO-0031 (2003); Personnel Security Hearing, Case No. VSO-0358 
(2000).  I find therefore that the individual has not mitigated the Criterion H concerns before me. 
 
B.  Criterion L 
 
The individual’s only explanations for her failure to file taxes are that her dog vomited on the carpet 
and her medical conditions caused her to be fatigued.  Neither of these excuses mitigate the 
underlying security concerns before me regarding the individual’s failure to file taxes.  For these 
reasons, I find that the individual has not mitigated this concern under Criterion L.10  
 
I find, however, that the individual has mitigated the security concern with respect to her gambling.  
The individual has not been diagnosed with pathological gambling.  She maintains control of her 
own accounts and has not depleted the discretionary income from her parents’ estate.  The individual 
continues to work and pay her bills.  The individual owns her home and has not suffered any 
negative consequences as a result of her gambling.  Further, the record in this matter is devoid of any 
information indicating that the individual’s gambling losses have caused financial pressures that 
could lead her to commit crimes such as espionage.  See Personnel Security Hearing, Case No. 
TSO-0663 (2009).  Based on the foregoing, I find that the individual has presented sufficient 
information that mitigates the security concern regarding her gambling under Criterion L.   
 

VII. Conclusion 
 
Based on the factors discussed above, I find that the individual has successfully addressed the 
DOE’s security concerns under Criterion L with regard to her gambling.  However, she has failed to 
mitigate the Criterion H concerns associated with her mental condition or Criterion L concerns 
associated with her failure to file taxes.  The individual has therefore failed to demonstrate that 
restoring her access authorization would not endanger the common defense and security and would 
be consistent with the national interest.  Accordingly, I find that the individual’s access authorization 
should not be restored at this time.  Any party may seek review of this Decision by an Appeal Panel 
under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 

                                                 
10 The individual also maintained that her failure to file taxes was due to her severe depression resulting from her parents’ 
deaths.  Although she understands that failing to file her federal and state taxes is against the law, she asserted that she 
cannot do so because she becomes “powerless” and “overwhelmed” at tax time.  Based on these factors, I find that her 
inability to file taxes for the years 2004 through 2007 also demonstrates that her illness is significant enough to impair 
her judgment and reliability under Criterion H.   
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Date: March 5, 2009  
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s.                                                                                                                               
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Hearing Officer's Decision 

 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: August 25, 2008 
 
Case Number:  TSO-0667 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization.  The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended 
access authorization should be restored.   For the reasons detailed 
below, the Individual’s access authorization should not be restored 
at this time.   
 

I. Background 
 
The Individual was born in a foreign country (the foreign country), 
but has lived in the United States for many years.  He has worked 
at a DOE site for approximately 25 years.     
 
In 1999, the Individual became a naturalized United States citizen. 
DOE Ex. 7 at 6.  During a 2001 Personnel Security Interview (PSI), 
the Individual told the Local Security Office (LSO) that he viewed 
himself as a United States citizen and did not intend to exercise 
foreign citizenship.  DOE Ex. 4 at 10.  The Individual was granted 
a clearance.  DOE Ex. 7 at 2.   
 
In late 2006, the Individual obtained a passport from the foreign 
country (the foreign passport).  DOE Ex. 7 at 5.  In 2008, the LSO 
conducted another PSI.  Ex. 3.  The Individual stated that his 
mother owned property in the foreign country that was titled in his 
name, id. at 20, that the foreign country allowed each person a 
one-time property sale at a “really low property tax,” id. at 21,  
and that he needed “the foreign passport saying I was living there” 
to sell the property at that rate, id. at 23.  See also id. at 24-
28.  In an effort to resolve the security concern, the Individual 
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stated that he would renounce citizenship in the foreign country 
and relinquish his passport.  Id. at 57-63.     
 
After the PSI, the LSO issued a Notification Letter, DOE Ex. 1, 
citing 10 C.F.R.  §§ 710.8(l) (Criterion L).  Criterion L concerns 
whether an individual is honest, reliable and trustworthy, or 
subject to pressure or coercion.  The Notification Letter cites, 
inter alia, the Individual’s 2001 statement that he did not intend 
to exercise dual citizenship, and his subsequent acquisition and 
use of the foreign passport.     
 
The Individual requested a hearing before an Office of Hearings and 
Appeals (OHA) Hearing Officer.  DOE Ex. 2.  The OHA Director 
appointed me to serve as the Hearing Officer. 
 

II. The Hearing 
 

At the hearing, DOE Counsel did not present any witnesses.  The 
Individual testified and presented five witnesses:  his wife and 
four individuals.   
 
The Individual testified that his sole allegiance is to the United 
States, and that he did not understand that his acquisition and use 
of the foreign passport was an exercise of dual citizenship.  Tr. 
at 47, 61.  He described the circumstances as follows.  He needed 
the foreign passport to “register” so that he could sell property 
that belonged to his mother but was titled in his name.  Id. at 46, 
61-67.  Because the property belonged to his mother, he did not 
expect to benefit from the sale; nonetheless, his mother used the 
sale proceeds to return to the Individual and his siblings their 
previous gift to her of their inheritance from their father.  Id. 
at 65-67.  Immediately after the PSI, he renounced foreign 
citizenship and relinquished his foreign passport.  Id. at 46.   
 
The Individual’s wife testified that she has been married to the 
Individual for many years.  Tr. at 9.  She testified that (i) the 
Individual’s sole allegiance is to the United States, id. at 15-16; 
(ii) he obtained the foreign passport solely to get “proof of 
residence” for the property sale, id. at 11-13; and (iii) he 
“always” tells “the truth,” id. at 16.   
 
The other four witnesses who testified are employed at the DOE 
site, see id. 26, 32, 37, 41, and two of them know the Individual 
from outside of work, id. at 26, 41.  The four individuals 
testified that they had no reason to question the Individual’s 
allegiance and that he was honest, reliable, and trustworthy.  See, 
e.g., 26-28, 34-35, 37-39, 42-43.   
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The Individual submitted a number of supporting exhibits.  The 
include:  (i) documentation that he had renounced foreign 
citizenship and relinquished his foreign passport, Ind. Ex. 1, and 
(ii) a notarized letter from his brother, corroborating the 
Individual’s limited involvement in the sale of the property,  Ind. 
Ex. 8.  The exhibits also include notarized letters from two 
individuals employed at the DOE site.  One individual, a former 
supervisor, stated that the Individual is “completely loyal” to the 
United States and “completely reliable, trustworthy, and honest.” 
Ind. Ex. 9.  The other individual, a colleague and friend, stated 
that the Individual is “honest, reliable, and trustworthy,” and 
that the Individual would not jeopardize the national security.  
Ind. Ex. 10.   
 
        III. Governing Standards  
                                                                                                                                
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a).   
 

IV. Analysis  
 
The LSO correctly invoked Criterion L.  The Individual’s 
acquisition and use of the foreign passport raise a security 
concern.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 
29, 2005 by the Assistant to the President for National Security 
Affairs, The White House (the Adjudicative Guidelines) ¶¶ 10(a)(1) 
(possession of foreign passport), 10(a)(5) (use of foreign 
citizenship to protect financial or business interests in another 
country); see also Personnel Security Hearing, TSO-0611 (2008) 
(foreign passport holder denied a clearance).  Moreover, the 
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Individual’s acquisition and use of the foreign passport - after 
telling the LSO he had no intention to exercise foreign citizenship 
- raises a concern about his trustworthiness.   
 
The Individual has resolved the concern related to foreign 
citizenship.  Mitigating factors related to foreign citizenship 
include: (i) dual citizenship arose from birth in a foreign 
country, (ii) the individual has expressed a willingness to 
renounce the citizenship, and (iii) the foreign passport has been 
invalidated in some manner.  See Adjudicative Guidelines ¶¶ 11(a), 
11(b), 11(e).  As noted above, the Individual has renounced foreign 
citizenship and relinquished the foreign passport.  Ind. Ex. 1.  
Moreover, the Individual no longer has property in the foreign 
country.  Tr. at 20, 46; Ind. Ex. 8.       
 
There remains, however, a concern about the Individual’s 
trustworthiness.  It is undisputed that, in 2001, the Individual 
told the LSO that he had no intention of exercising foreign  
citizenship.  Ex. 4 at 10.  The record supports the Individual’s 
assertion that he accurately stated his intent:  in 2004, he 
allowed his foreign passport to expire.  Ind. Ex. 5.  Nonetheless, 
the Individual subsequently acquired and used the foreign passport. 
Although the Individual maintains that he did not know that he was 
exercising foreign citizenship, the Individual’s asserted lack of 
knowledge is insufficient to resolve the concern.  A reasonable 
person would have realized that these actions would, at a minimum, 
raise an issue of foreign citizenship that warranted consultation 
with the LSO.  Accordingly, I find that the Individual has not 
resolved the concern about his trustworthiness. 
 

V. Conclusion  
 
The Individual has not resolved the Criterion L concern set forth 
in the Notification Letter.  For that reason, I cannot conclude 
that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, the Individual’s access authorization should not be 
restored at this time.  Any party may seek review of this Decision 
by an Appeal Panel under the procedures set forth at 10 C.F.R. § 
710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 27, 2009  



  
 
 

- 5 -

 



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

                                                               February 3, 2009

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 10, 2008

Case Number: TSO-0668

This Decision concerns the eligibility of XXXXXXXXXXXXXX (the Individual) to retain his
access authorization.1/ The regulations governing the individual’s eligibility are set forth
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual’s
suspended access authorization should be restored.2/  For the reason detailed below, I find
that the Individual’s access authorization should not be restored.  

I. Background

This administrative review proceeding began when a Local Security Office (LSO) of the
Department of Energy (DOE) suspended the Individual’s access authorization based upon
derogatory information in its possession that created substantial doubt pertaining to his
continued eligibility.  In accordance with 10 C.F.R. § 710.21, the LSO subsequently issued
a Notification Letter that included a statement of the derogatory information causing the
security concern under 10 C.F.R. § 710.8(f) and (l) (Criterion F and Criterion L). 
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3/  Criterion F refers to information indicating that an individual “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications statement,
a personnel security interview, written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding eligibility for DOE access authorization.”
10 C.F.R. § 710.8(f). 

4/  Criterion L refers to information indicating that the Individual has “engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy.”  Id. at § 710.8(l).

The derogatory information supporting the Criterion F3/ security concern states that the
Individual falsified and omitted information from a Questionnaire for National Security
Positions (QNSP) in July 2006.  The Notification Letter claims that the Individual
deliberately falsified a question on the QNSP when he claimed that he had never had a lien
placed against his property; a lien was placed against the Individual’s property for failure
to pay state taxes in 2003 and 2004.  In addition, the Notification Letter claims that the
Individual deliberately omitted from the QNSP that his  wages had been garnished for
failing to file and pay his state income taxes.  Further derogatory information supporting
the Criterion F security concern states that the Individual falsified information on a
Personnel Security Questionnaire (PSQ) in September 1986.   The Notification Letter claims
that the Individual deliberately omitted from his 1986 PSQ that he had been terminated
from employment because of his alcohol use.  In addition, the Notification Letter claims
that the Individual deliberately omitted from his PSQ that he had used marijuana in 1984.
The final derogatory information supporting the Criterion F security concern states that the
Individual falsified information during a Personnel Security Interview in March 2002.  The
Notification Letter states that the Individual made false statements during the March 2002
PSI when he stated that he intended to contact a tax lawyer to assist him in filing his state
and federal income taxes.  The Notification Letter states that he never filed his state and
federal income taxes.  

The derogatory information supporting Criterion L4/ security concern cited in the
Notification Letter also involves the Individual’s failure to file his federal and state taxes.
The Notification Letter indicates that at the May 2008 PSI the Individual admitted he had
not filed his tax returns since 1997.  He acknowledged that he knew he was in violation of
the law by not filing his tax returns.  Also at the May 2008 PSI, he admitted that he
considered himself to be financially irresponsible because he had not filed his tax returns.

The Notification Letter informed the Individual that he was entitled to a hearing before a
Hearing Officer in order to respond to the information contained in that letter.  Upon
receipt of the Notification Letter, the Individual requested a hearing, and that request was
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5/  10 C.F.R. § 710.25(g). 

6/  At the hearing, the Individual’s attorney asked for additional time in which to file the third
exhibit.  I granted the additional time and the final exhibit was received by this office on December
12, 2008, the same day the transcript of the hearing was received.  The record was closed on that
day.

forwarded to the Office of Hearings and Appeals (OHA).  I was appointed the Hearing
Officer in this matter.  In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.5/

At the hearing, the Individual was represented by an attorney.  He testified on his own
behalf and presented the testimony of his tax attorney and three co-workers.  The
Individual’s attorney entered three exhibits into the record.6/  The DOE counsel presented
no witnesses.  The DOE counsel entered 10 exhibits into the record. 

II. The Hearing Testimony

A. The Individual 

The Individual testified that he was married at age 17.  Tr. at 65.  He stated that prior to his
marriage, he did not have a job.  Tr. at 65.  Since he did not have a job prior to his marriage,
he had not filed a tax return.  Tr. at 66.  During his marriage, his wife filed the tax returns
and handled all the family’s paperwork.  Tr. at 66.  When he and his wife divorced in 1997,
over his alcohol use, he chose not to file because it was easier.  Tr. at 67.  

The Individual testified that he has been sober since September 18, 2001.  Tr. at 67.  After
he stopped consuming alcohol, he intended to file his taxes, but he procrastinated.  Tr. at
68.  “I thought it would be a monumental task to go through the mountains of paperwork
that I had stashed, rat-holed. . . .  I despise paperwork.  I do the absolute minimum.”  Tr.
at 68.  

The Individual testified that he will do whatever is necessary to pay his tax debt.  Tr. at 70.
His alimony requirements to his wife will cease in three years.  Tr. at 70.  He has
voluntarily assumed his son’s educational debt, and his ex-wife has indicated that she may
assume that debt from him.  Tr. at 70.  He believes that he can find a second job.  Tr. at 72.

The Individual testified that he did not intend to falsify information on the QNSP.  Tr. at
64.  He testified that his wages were not being garnished for tax purposes when he
completed the QNSP and he forgot about the previous garnishments.  Tr. at 63.  He stated
at the hearing that he was unaware of a lien against his property.  Tr. at 60.  
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The Individual testified he has now filed his federal and state tax returns.  Tr. at 69.  He
stated that he remembered the conversation in 2002 in which he stated that he intended to
contact a lawyer about his past due taxes.  He testified, “I was paralyzed by fear, and I was
clean and sober, but I was beginning to come out of the fog after 20-some years of drinking,
and still I intended to, but I just couldn’t get myself to make the moves to do it.”  Tr. at 68.

B.  Tax Attorney

The tax attorney testified that he is also a Certified Public Accountant (CPA).  He has been
an attorney for 25 years and a CPA for 30 years.  Tr. at 20.  He stated that he recently
assisted the Individual with filing his 1998 through 2007 tax returns.  Tr. at 19, 21.  He
testified that he finalized the tax returns, confirmed that the Individual had signed the
forms, and placed them in the mail.  Tr. at 21.  The tax attorney testified that the
Individual’s tax debt is approximately $45,000, before penalty or interest.  Tr. at 25.  The
tax attorney, who testified that he once worked for the Internal Revenue Service, expects
the Individual to be placed on a monthly payment plan in order to meet his tax debt.  Tr.
at 23.  At the hearing, the tax attorney testified that he has not yet heard from either the
federal or state tax authorities regarding the Individual’s tax burden, but he is convinced
that both authorities have received the tax returns.  Tr. at 21, 24.  At this point in the
hearing, the DOE counsel stipulated to the fact that the Individual had recently completed
and filed his  1998 through 2007 tax returns.  Tr. at 25.  

C.  First Co-Worker

The first co-worker indicated that he has known the Individual for approximately 10 years.
Tr. at 29.  They have no social interaction.  Tr. at 31.  The first co-worker finds the
Individual to be completely trustworthy, reasonable, and forthright.  Tr. at 31.  The
Individual has completely met the first co-worker’s expectations and standards.  Tr. at 32.
“I think [the Individual’s] performance is consistent with the culture and the operating
procedures [at DOE].”  Tr. at 37.  

D.  Second Co-Worker

The second co-worker testified that he has known the Individual for 18 years.  Tr. at 44.
He has no social relationship with the Individual.  Tr. at 45.  He works with the Individual
frequently.  Tr. at 45.  The second co-worker finds the Individual to be straightforward and
responsible.  Tr. at 46-47.  He knows that he can rely on the Individual in the work
environment.  Tr. at 46.
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E.  Third Co-Worker

The third co-worker testified that he has known the Individual for 22 years.  Tr. at 52.  They
socialize together occasionally.  Tr. at 52.  In addition, they commuted together for five or
six years, alternating the driving responsibilities.  Tr. at 53.  The third co-worker believes
the Individual to be very honest.  Tr. at 54.  He testified that the Individual is very reliable.
Tr. at 54.  

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case,
in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  In this type of proceeding, we apply a different standard, which is
designed to protect national security interests.  A hearing is “for the purpose of affording
the individual an opportunity of supporting his eligibility for access authorization.”  10
C.F.R. § 710.21(b)(6).  The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access authorization “would
not endanger the common defense and security and would be clearly consistent with the
national interest.”  10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring
of a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly
consistent with the interests of the national security test” for the granting of security
clearances indicates that “security-clearance determinations should err, if they must, on the
side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption
against the issuance of a security clearance).  Consequently, it is necessary and appropriate
to place the burden of persuasion on the individual in cases involving national security
issue.  Personnel Security Hearing, Case No. VSO-0002 (1995).  

Once a security concern has been found to exist, the individual has the burden of going
forward with evidence to rebut, refute, explain, extenuate, or mitigate the allegations.
Personnel Security Hearings, Case No. VSO-0005, aff’d, (1995).  See 10 C.F.R. § 710.7(c).

IV.  Findings and Conclusions

A.  Criterion F

In evaluating a Criterion F case involving falsifications and omissions, I must consider
factors such as whether the individual came forward voluntarily to renounce his
falsifications or to admit to his omissions, the length of time of falsehood or omission was
maintained compared to the length of time the individual has been honest, whether there
is a pattern of falsifications or omission, and the amount of time that has transpired since
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the individual’s admission.  See Personnel Security Hearing, Case No. TSO-0587 (2008), and
cases cited therein. 

In this case, I find that the Individual deliberately falsified and omitted relevant and
material information on his July 2006 QNSP.  He falsified information when he failed to
indicate that a lien had been placed against his property.  He omitted information when
he failed to include his wage garnishments for failing to file and pay his state income taxes.
The Individual testified that he did not intentionally falsify or omit the information on the
QNSP.  He testified that he forgot about the wage garnishment because it was not
occurring in July 2006.  He further testified that he did not know there was a lien placed
against his property, because he did not understand the difference between a lien and wage
garnishment.  

I find little in the record to support mitigation of the Criterion F security concern.
Weighing against restoring the Individual’s access authorization is that the Individual
maintained the falsifications and omissions for almost two years.  His falsifications are
recent, having occurred in 2006.  He has now been honest with the DOE about these
matters for only six months.  Further, the Individual did not come forward on his own to
report these falsifications or omissions.  They were discovered during a background
investigation.  Finally, there is a pattern of the Individual deceiving the DOE.  As noted in
the Notification Letter, the Individual falsified information on his 1986 PSQ.  He failed to
indicate that he had ever been terminated from employment due to alcohol use, when he
had in fact been terminated as a direct result of his use of alcohol.  Also on the 1986 PSQ,
he failed to admit that he had used marijuana only two years earlier.  The falsifications in
the 1986 PSQ support the 2006 QNSP falsifications and omissions in that they show a
pattern of deception in completing DOE security forms.  I, therefore, find that the
Individual failed to mitigate the Criterion F security concerns.

However, I do not believe that the Individual falsified information during the PSI when he
stated that he intended to call an attorney to assist him in filing his taxes.  I believe that at
the time of the PSI, that was the Individual’s intention, although the record in this matter
indicated that he failed to follow through on this matter until over six years later in 2008.
Therefore, it is not, strictly speaking, a falsification.  Nevertheless, this derogatory
information does support a Criterion L concern, as it shows the Individual to be unreliable
and untrustworthy.  I will address this derogatory information under Criterion L.  

B.  Criterion L

The Individual admitted that he had not filed his federal or state taxes for ten years.  He
also admitted that he knew he was violating both federal and state law by not filing his
taxes.  Further, he admitted that he felt financially irresponsible because he had not filed
his taxes.  In addition, the Notification Letter raised the fact that the Individual asserted in
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March 2002 that he intended to contact an attorney to assist him in filing his federal and
state taxes.  Yet as of May 2008, he had still not contacted a lawyer to assist him in filing his
taxes.  He did not contact a lawyer about his taxes until after he received the Notification
Letter.  He filed his federal and state tax returns shortly before the hearing.  I believe the
Individual’s failure to follow through on his 2002 stated intention to contact an attorney
to assist him in filing his taxes indicates he is unreliable.  Also, I believe the Individual’s
continued violation of the law for ten years shows him to be unreliable.  The continued
violation of the law is aggravated by the fact that the Individual was aware that he was
violating the law and assured the DOE that he would seek assistance for the problem.  Such
behavior is further evidence that the Individual is unreliable and not trustworthy.  The
only testimony he presented to explain his failure to file and pay his taxes was that he
detested paperwork and procrastinated.  This testimony does not resolve the security
concern.  Based on the foregoing, I find that the Individual has failed to mitigate the
security concerns raised by Criterion L

V. Conclusion

As the foregoing indicates, the Individual has not resolved the Criteria F and L security
concerns cited in the Notification Letter.  Therefore, I must conclude that the Individual has
not shown that restoring his access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should not be restored at this time.  The parties may seek review of this decision by an
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: February  3, 2009 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

2/ Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, possessed, used, or

experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to

section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics,

(continued...)

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                                February 19, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 10, 2008

Case Number: TSO-0671

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should be granted.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  During a background investigation, the local DOE security office

(LSO) discovered some derogatory information that created a security concern.  DOE asked the

individual to participate in a Personnel Security Interview (PSI) in order to resolve the information.

The PSI did not resolve the security concerns. 

On August 25, 2008, the LSO sent a letter (Notification Letter) advising the individual that it

possessed reliable information that created a substantial doubt regarding his eligibility to hold an

access authorization.  In an attachment to the Notification Letter, the LSO explained that the

derogatory information fell within the purview of two potentially disqualifying criteria set forth in

the security regulations at 10 C.F.R. § 710.8, subsections (k) and (l) (hereinafter referred to as

Criteria K and L, respectively).  2/
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2/(...continued)

etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of medicine, or as

otherwise authorized by Federal law.”  10 C.F.R. § 710.8(k).  Criterion L relates, in relevant part, to information that

a person has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual

is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure,

coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the national

security . . . .” 10 C.F.R. § 710.8(l).

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented the testimony of five witnesses - his supervisor, two co-workers, a friend and

his wife.  He also testified on his own behalf.  The DOE counsel did not present any witnesses.  Both

the individual and DOE submitted a number of written exhibits prior to and during the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly
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consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two potentially disqualifying criteria as bases for denying the

individual’s security clearance, Criteria K and L.  The LSO’s Criterion K concerns are predicated

on the individual’s illegal drug use in 1999 and 2004.  In particular, the LSO cites the individual’s

one-time use of marijuana in 1999 and his admission that he used marijuana one time in 2004 while

employed as a law enforcement officer.  The LSO further alleges that, in 2004, the individual asked

his brother-in-law for marijuana, knowing that he was a user of illegal drugs.  

There are significant security concerns associated with past or current illegal drug usage.  First,

engaging in criminal conduct can raise questions about a person’s ability or willingness to comply

with laws, rules and regulations.  See Guideline H of the Revised Adjudicative Guidelines for

Determining Eligibility for Access to Classified Information issued on December 29, 2005 by the

Assistant to the President for National Security Affairs, The White House.  Second, illegal drugs can

impair a person’s judgment which, in turn, can raise questions about the person’s reliability and

trustworthiness.  Id.  Moreover, from a common sense standpoint, a person’s reliability and

trustworthiness is questionable when he or she knowingly associates with persons who use illegal

drugs.

As for Criterion L, the LSO again alleges that the individual admitted to using marijuana on one

occasion in 2004 while employed as a law enforcement officer.  The LSO further alleges that the

individual admitted that he did not inform his employer of his illegal drug use in 2004.  The

individual also admitted that he was aware of his employer’s random drug screening and how a

positive drug test could jeopardize his job.  The individual’s admitted activities also raise questions

about the individual’s judgment and reliability.  See id. at Guideline E.

IV.  Findings of Fact

The relevant facts in this case are not in dispute.  In February 2008, the individual submitted a QNSP

in connection with an investigation of his eligibility to hold a security clearance.  See DOE Exhibit

5.  On the QNSP, the individual was asked to provide information regarding illegal drug use.  Id. 

The individual reported that he has used marijuana on two occasions, one time in June 1999 and one

time in December 2004.  Id.  The first time the individual used marijuana, the individual was a senior

in high school and was out socializing with friends.  Id.  He was offered marijuana, which he tried

out of both curiosity and peer pressure.  Id.  According to the individual, as soon as he tried the

marijuana, he did not want to continue  smoking it and did not recall any affects of the drug.  Id.,

DOE Exhibit 1.  

The second time the individual used marijuana, he had been arguing with his wife over finances.

See Transcript of Hearing (Tr.) at 40.  According to the individual, the individual’s brother-in-law,

whom he knew used marijuana, was visiting at his home.  Id. at 39.  The individual asked the
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brother-in-law if he had any marijuana at which point the brother-in-law rolled a “joint” and offered

it to the individual.  See DOE Exhibit 5.  According to the individual, he took a puff and immediately

stopped smoking.  Id., Tr. at 40.  Again, the individual stated that he did not feel any effects from

the use of marijuana.  Id.  The individual testified that he did not know why he smoked the

marijuana, other than the stress of dealing with financial issues with his wife. Id.  At the time the

individual used marijuana in 2004, he was employed by a local police department and admits that

he did not inform his employer of his use at that time.  See DOE Exhibit 5.  The individual also

admits that he was aware of his employer’s random drug testing policy and the possibility of

jeopardizing his job had he been tested at the time of his use.  Id.        

V. Hearing Officer Evaluation of the Evidence

The Criterion K concern raised by the LSO reflects the individual’s illegal drug use in both June

1999 and December 2004.  During the hearing, the individual testified that he is embarrassed  and

is very remorseful for both of the marijuana incidents.  Transcript of Hearing (Tr.) at 38.  With

respect to the December 2004 incident, the individual explained that three months prior to the

incident a close friend and co-worker had died.  The individual stated that he “wanted something that

would take the pain away.”  Id. at 39.  However, he explained that as soon as he felt the marijuana

smoke in his mouth, he regretted his actions, stopped smoking and asked his brother-in-law to leave

his house.  The individual also testified that he had just had an argument with his wife.  He further

testified that he was upset at the time, but once he smoked the marijuana, he realized the magnitude

of what he had done.  Id. at 40.  The individual testified that he no longer associates with his brother-

in-law.  He also testified that he has had three negative drug tests in the last year and a half.  Id. at

41.  The individual reiterated that he is remorseful for the two marijuana incidents and stated that

he will never use drugs again.  Id.  

The individual’s wife testified that the individual regrets having used drugs in the past and stated that

she believes the individual will never use drugs again.  Id. at 48.  She corroborated her husband’s

testimony that they no longer associate with her brother.   Id.  The individual’s wife further testified

that the individual is an honest, reliable and trusthworthy person.  Id.  She stated that the individual

has matured a great deal since 2004 and that they have both grown in their marriage.  Id. at 50.  

The individual’s supervisor testified that he has never seen the individual under the influence of

drugs and would be surprised if the individual ever used drugs in the future.  Id. at 14.  He further

testified that the individual is an honest and reliable person who uses good judgement.  Id.  One of

the individual’s co-workers testified that he has never observed the individual under the influence

of drugs and considers him to be an honest, trustworthy and reliable person.  Id. at 21.  The second

co-worker testified that he is a pastor of a local church and holds counseling sessions with persons

with drug addiction problems.  This co-worker opined that the individual’s behavior does not show

a pattern of drug addiction.  Id. at 26.  He added that the individual is a very honest person.  Id.

Finally, the individual’s childhood friend with whom he socializes testified that he has no question

regarding the individual’s honesty and trustworthiness. Id. at 30.  
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In evaluating the totality of the circumstances surrounding the individual’s illegal drug use, I have

determined that the following factors did not weigh in the individual’s favor.  First, the individual’s

willful disregard for the law by using illegal drugs is a serious matter.  Second, the individual’s

conduct on both occasions in 1999 and 2004 was both voluntary and knowing.  

Against these negative factors, I weighed the following positive ones.  First, the individual

voluntarily reported his use of marijuana to the DOE in 2008 when he executed his QNSP.  Second,

through his testimony, the individual convinced me that he understands the seriousness of his past

drug usage and is taking full responsibility for his actions.  The individual’s current behavior

demonstrates that he is now comporting himself in an honest, trustworthy and responsible manner.

Third, the evidence convinced me that the individual’s youth and immaturity at the time he used

marijuana once in 1999 contributed to his poor judgment in using illegal drugs.  Fourth, the

individual convinced me that he had not used illegal drugs since the occurrence in 2004 and does not

associate with persons who use drugs.  The individual’s wife and friend provided persuasive

testimony to corroborate the individual’s testimony on this point.  Fifth, the individual’s family and

friends are aware of his past illegal drug use, a fact that lessens his susceptibility to blackmail,

coercion and undue duress.  Sixth, the individual has provided credible assurances that he will not

use drugs in the future.  In the end, the individual has provided compelling testimonial evidence that

leads me to conclude that his past use of illegal drugs is unlikely to recur.  On balance, the weight

of the evidence demonstrates that the individual is a responsible and focused adult who understands

the importance of following rules and laws.  Accordingly, after carefully weighing all the evidence,

both favorable and unfavorable, I find that the individual has presented compelling evidence to

mitigate the Criterion K security concerns at issue.   

The Criterion L concerns relate to the individual’s honesty, reliability and trustworthiness.  In

response to these concerns, the individual first contends that he made a mistake when he smoked

marijuana one time in 2004.  He explained that after having an argument with his wife  and dealing

with the recent death of a close friend, he smoked a small amount of marijuana to deal with his

stress.  He further explained that as soon as he tasted the odor of marijuana in his mouth, he knew

it was wrong and immediately blew it out.  The individual, who has never had a security clearance,

blames his drug use in 2004 on extremely poor judgment.  With regard to not informing his employer

of his illegal drug use, the individual testified that he was not aware of any obligation to inform his

employer of his drug use, but admitted that maybe he should have informed his employer.  He

explained that he was extremely embarrassed by the incident and admitted that he believed it could

jeopardize his job at the time.      

As stated above, violating the law is a serious matter.  It is especially concerning that the individual

violated the law while employed as a law enforcement officer.  However, despite the seriousness of

the individual’s conduct, there are several positive factors that outweigh the negative factors in this

case.  The record shows that the individual voluntarily disclosed the circumstances of his past drug

use in 2004 on his 2008 QNSP.  The individual’s candidness in this regard demonstrates that he is

taking full responsibility for his past misdeeds.  Moreover, the testimony of the individual and his

witnesses attest to the fact that the individual has matured a great deal since the events that gave rise
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to the Criterion L allegations.  The individual convinced me that his violation of law in 2004 was

an isolated incident, that he is extremely remorseful for his actions and that he has become a more

mature and responsible adult since the incident.  I believe the individual’s conduct does not cast

doubt on his current reliability, trustworthiness or good judgment.  Overall, after carefully evaluating

all the evidence, both favorable and unfavorable, it is my common sense judgment that it is highly

unlikely that there will be a recurrence of the conduct that gave rise to the Criterion L concerns.  I

find, therefore, that the individual has mitigated the Criterion L security concerns.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria K and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has brought forth convincing evidence to mitigate the security concerns associated with

Criteria K and L.  I therefore find that granting the individual’s access authorization would not

endanger the common defense and security and would be consistent with the national interest.

Accordingly, I find that the individual’s access authorization should be granted.  The parties  may

seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R.

§ 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: February 19, 2009        



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 
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 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      September 10, 2008

Case Number:                      TSO-0672

This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”)

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear

Material.” 1 For the reasons set forth below, I conclude that the individual should be granted a

security clearance. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on his behalf in connection with that employment. During the ensuing background

investigation, the local security office (LSO) learned that the individual had previously been

diagnosed as suffering from depression, and had received professional treatment for that disorder.

Because this information raised legitimate security concerns, the individual was summoned for an

interview with a personnel security specialist in March 2008. After this Personnel Security Interview

(PSI), the individual was referred to a local psychiatrist (hereinafter referred to as “the DOE

psychiatrist”) for an agency-sponsored evaluation. After this evaluation, the DOE psychiatrist

prepared a written report, and sent that report to the LSO. Upon reviewing this report, the transcript

of the PSI, and the rest of the individual’s personnel security file, the local security office determined

that derogatory information existed that cast into doubt the individual’s eligibility for a security

clearance. The manager of the local security office informed the individual of this determination in

a letter that set forth in detail the DOE’s security concerns and the reasons for those concerns. I will

hereinafter refer to this letter as the Notification Letter. The Notification Letter also informed the
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individual that he was entitled to a hearing before a Hearing Officer in order to resolve the

substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals and I was appointed the Hearing Officer. The DOE introduced six exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist.  The

individual introduced five exhibits into the record and presented the testimony eight witnesses, in

addition to testifying himself. 

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

CONCERNS 

A. The Notification Letter

As indicated above, the Notification Letter (the Letter) included a statement of derogatory

information that created a substantial doubt as to the individual’s eligibility to hold a security

clearance. This information pertains to paragraphs (h) and (j) of the criteria for eligibility for access

to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  

Criterion (h) pertains to information indicating that the individual has “an illness or mental condition

which, in the opinion of a psychiatrist, causes, or may cause, a significant defect in his judgement

or reliability.”10 C.F.R. § 710.8(h). As support for this paragraph, the Letter cites the DOE

psychiatrist’s diagnosis that the individual suffers from Major Depression, Recurrent, and

information in the DOE psychiatrist’s report indicating that the individual had previously attempted

suicide on multiple occasions, had previously been diagnosed as suffering from Depression, and had

been professionally treated for this disorder. 

Pursuant to criterion (j), information is derogatory if it indicates that the individual “has been, or is,

a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependant

or as suffering from alcohol abuse.”10 C.F.R. § 710.8(j). Under this paragraph, the Letter cites the

DOE psychiatrist’s diagnosis that the individual suffers from Alcohol Abuse, and information in the

DOE psychiatrist’s report indicating that the individual: (i) has engaged in a long-standing pattern

of excessive drinking, with his last instance of drinking to intoxication occurring at a friend’s

birthday party in October 2007; (ii) has consumed alcohol prior to, or during, three suicide attempts

and one major depressive episode and has attempted to “self-medicate” his depression with alcohol;

and (iii) was arrested for Driving While Intoxicated (DWI) in January 1988. 

B. The DOE Psychiatrist’s Report and Security Concerns

As set forth above, the DOE psychiatrist diagnosed the individual as suffering from Major

Depression, Recurrent, in remission and Alcohol Abuse, in remission, and concluded that these

disorders were causing, or could cause, a significant defect in his judgement or reliability. He further

stated that: 
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The main concern about [the individual’s] alcohol use disorder is the fact that it

coexists with his recurrent major depression, and the two disorders have interacted

with near lethal consequences in the past. If it were not for the fact of his co-morbid

depressive disorder, I would likely have said that there is adequate evidence of

rehabilitation or reformation from his alcohol use disorder. However, given the fact

that he has never entered into a substance abuse treatment program, continues to

drink . . ., has a fairly limited support system, and tends to drink more heavily when

faced with life stressors, . . . , there is currently not adequate evidence of

rehabilitation or reformation.  

DOE psychiatrist’s report, DOE Exhibit (DOE Ex.) 3 at 14. 

The DOE psychiatrist’s report also set forth the factual basis for his diagnoses. With regard to the

individual’s depression, the report states that he has experienced mild to moderate feelings of

depression since his teenaged years, but did not receive any treatment for depression or any other

disorder until 1989. During that year, he attempted to commit suicide by allegedly ingesting

unspecified amounts of alcohol and an unnamed drug. At the time, he was experiencing problems

with his finances, with his college studies, and with his girlfriend. He could not recall any details

about the attempt, except that it was “severe.” DOE Ex. 3 at 3. He was hospitalized for medical

reasons for approximately a week. 

After his physical condition stabilized, the report continues, he was transferred to a local mental

health facility. There, he was diagnosed as suffering from depression and was prescribed the

antidepressant Elavil. The individual remained in the facility for three or four weeks, taking part in

individual and group counseling sessions. After his discharge from the mental health facility, the

individual had weekly follow-up individual counseling sessions for approximately one year. After

that year, he had bi-weekly, then monthly sessions. He participated in some form of counseling from

1989 through 1999 and was prescribed a variety of antidepressants, changing frequently because of

adverse side-effects. 

In 1993 and again in 1994, the individual allegedly had “less serious” suicide attempts that he

characterized as “histrionic,” and “reaching out for help.” Id. at 4. According to the report, they

consisted of taking “a few” unspecified pills while he was drinking alcohol. Id. From 1995 through

1999, the individual suffered no significant symptoms of depression. 

In the fall of 2002, the individual experienced a major depressive episode, triggered by the stress of

beginning a new career and moving to a new city. He began to suffer from insomnia and from a

reduced appetite, with feelings of anxiety and a decreased ability to concentrate. One evening, he

consumed an excessive amount of alcohol, and began “calling people on phones.” March 2008 PSI,

DOE Ex. 5 at 15. When asked during the PSI whether he attempted suicide that night, he replied in

the negative, but added, “Was I pretty close? Maybe, I don’t know, you know?” Id. at 45. A friend

became concerned about the individual and took him to an emergency room at a local hospital. 

The report further stated that later that year, the individual began counseling sessions with a local

mental health professional. However, after going to a few sessions, the individual stopped attending
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because the counselor “was not very attentive.” Id. at 48. The counselor referred the individual to

a local doctor for antidepressant medication. The doctor diagnosed the individual as suffering from

major depressive disorder, and prescribed an antidepressant for him. When interviewed by OPM

investigators, the doctor told them that the individual’s prognosis was good, and that his depression

had no impact on his judgement and reliability. The individual took the drug for approximately six

months, stopping when he began to feel better. As of the date of the DOE psychiatrist’s report, the

individual was not taking any antidepressants and was not receiving any counseling. 

With regard to the individual’s alcohol consumption, the report states that he began drinking at

approximately 17 years of age, and would consume a six-pack of beer with friends about every third

weekend, becoming intoxicated once per month. While in college from 1983 through 1987, he would

have two to four drinks approximately four nights a week. He explained that he was using alcohol

to “self-medicate” his depression. DOE Ex. 3 at 6. 

During the period from 1988 through 1991, the individual had three alcohol-related arrests or

citations. In January 1988, the individual was arrested for DWI after he struck a pedestrian with his

vehicle’s side-view mirror, causing a minor injury. The individual pled guilty, paid the fine and court

costs, and attended mandatory alcohol counseling. In November 1991, he was cited for excessive

noise by the local police while attending a party at which he drank to excess. One month later, he

was arrested for battery and vandalism stemming from an incident during which he pushed his

girlfriend and punched out two windows on his mother’s car after consuming alcohol. The individual

did not recall the amount of alcohol he drank or his blood alcohol content during these incidents. In

general, however, during this period the individual would drink from six to eight beers every three

weeks with friends.     

The individual’s drinking was heaviest during the period from 1991 through 1999, when he would

drink five or six beers and a shot of hard liquor four or five days a week, after work. He developed

a tolerance to alcohol and had six to eight alcoholic blackouts during this period, but denied having

any significant withdrawal symptoms on the days that he did not drink. After the individual returned

to school to study for an advanced degree in 1999, his drinking decreased. From 1999 through 2002,

he drank an average of one or two beers every one or two weeks, allegedly becoming intoxicated

approximately once per month. From 2003 to May 2008, the individual drank two beers about once

per month when he goes out, and about three beers over an hour while watching a weekend sporting

event on television at home.   

These circumstances adequately justify the DOE’s invocation of criteria (h) and (j), and they raise

significant security concerns. A duly qualified mental health professional has found that the

individual suffers from emotional or mental conditions that could adversely impact his judgement

and reliability. Furthermore, excessive alcohol consumption such as that exhibited by the individual

often leads to the exercise of questionable judgement or the failure to control impulses, and can

therefore raise questions about an individual’s reliability and trustworthiness. See Revised

Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White

House (December 19, 2005) (Adjudicative Guidelines), Guidelines G and I. 
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IV. REGULATORY STANDARDS

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited

therein. The regulations further instruct me to resolve any doubts concerning the individual’s

eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

V. FINDINGS OF FACT AND ANALYSIS

At the hearing, the individual attempted to address the DOE’s security concerns by showing, through

his testimony and that of his psychiatrist, his mother, two supervisors, two friends, a co-worker and

a neighbor, that he does not suffer from any alcohol use disorder or any mental or emotional

condition that adversely affects his judgement or reliability. After considering this testimony, as well

as the testimony of the DOE psychiatrist, I find that the individual has successfully mitigated the

DOE’s security concerns. Specifically, the testimony of the two expert witnesses and the individual’s

apparent lack of depressive episodes for the last six years have convinced me that he no longer

represents an unacceptable security risk. 

The DOE psychiatrist was present throughout the course of the hearing, and stated that, based on the

witnesses’ testimony, he now believes that the individual is exhibiting adequate evidence of

reformation or rehabilitation. Tr. at 178. Although the DOE psychiatrist had diagnosed the individual

as suffering from depression and alcohol abuse, he explained that both of these disorders were in

remission, and that it was the synergy of the two that led him to conclude that the individual suffered

from an illness or mental condition that caused, or could cause, a significant defect in his judgement

or reliability. Tr. at 176-177. However, at the hearing, the individual produced testimony that tended

to refute the existence of a link between his alcohol usage and his depressive episodes. The

individual’s mother, with whom he was living at the time, testified that the individual was not

drinking immediately before, or during, his 1989 suicide attempt. Tr. at 17. The individual’s friends
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and co-workers testified that they have periodically consumed alcoholic beverages with the

individual and have not seen any indication of a depressed mood on the individual’s part. Tr. at 60-

63, 67, 79, 84-85, 95. This new information led the DOE psychiatrist to conclude that the connection

between the individual’s alcohol usage and depressed moods that he “initially thought might be

there” had been “weakened.” Tr. at 181. 

Furthermore, the DOE psychiatrist indicated that new information about the chronology of events

surrounding the 2002 depressive episode caused him to revise his earlier evaluation of the

individual’s judgement and reliability. In the DOE psychiatrist’s report, he indicated that the episode

happened before the individual sought counseling and before he was referred to the physician who

prescribed the antidepressant. The DOE psychiatrist based this conclusion on the individual’s

statement during the PSI that the episode happened in “October or November” 2002 and on an

assumption that the episode happened before the individual was prescribed the antidepressant on

November 1, 2002. Tr. at 178. However, at the hearing the individual testified that after he began

experiencing insomnia and a decrease in appetite, symptoms that he recognized as precursors to a

bout of depression, he sought out counseling and was prescribed an antidepressant approximately

10 or 11 days before his depressive episode. Tr. at 121, 145. The DOE psychiatrist stated that the fact

that he sought treatment “before the disorder was taking control” was “a good sign in general,” and

he added that the antidepressant could actually have contributed to the depressive episode. The DOE

psychiatrist explained that before the antidepressant in question reaches therapeutic levels in a

patient’s body, it can cause an “unpleasant sense of agitation” that can aggravate a depressed mood,

and that 10 or 11 days may not have been enough time for the drug to take full effect. Tr. at 179-180.

Finally, the DOE psychiatrist cited the individual’s statement at the hearing that he has resumed

counseling as a positive prognostic factor. Tr. at 183. The individual’s psychiatrist agreed with the

DOE psychiatrist that the individual is currently exhibiting adequate evidence of reformation or

rehabilitation. Tr. at 184-185. 

The record in this matter adequately supports the DOE psychiatrist’s revised conclusions. With

regard to the individual’s 1989 suicide attempt, it is apparent from the individual’s description of

those events in the PSI and at the hearing that his recollection of the incident is fragmentary, at best.

DOE Ex. 5 at 29; Tr. at 162. I found his mother’s testimony to be credible, and I conclude th at a

preponderance of the evidence now indicates that the 1989 attempt was not alcohol-related. I further

found convincing the testimony of the individual’s friends and co-workers that the individual has

consumed alcohol a number of times since the 2002 incident without exhibiting any signs of

depression, and the testimony of the individual that he sought treatment before the 2002 incident.

I also find it significant that, as of the date of the hearing, the individual had not suffered a

depressive episode for approximately six years, despite having experienced the loss of his father and

of a beloved pet during this period. Five of the individual’s witnesses testified that the individual

reacted to these events only with the grief that one would normally expect under the circumstances.

Tr. at 24-25, 60, 74-75, 84, 92-93. Finally, the individual’s efforts to prevent the 2002 depressive

episode by seeking counseling and treatment lead me to believe that he will seek treatment to head

off any future bouts of depression, once he begins to experience the preliminary stages of such an



- 7 -

3 That his preventive efforts failed in 2002 was due, he testified, to his failure to seek help soon

enough. Tr. at 125-126. 

incident. 3 For these reasons, I agree with the DOE psychiatrist and the individual’s psychiatrist that

the individual is currently exhibiting adequate evidence of reformation or rehabilitation. 

VI. CONCLUSION

Based on the factors discussed above, I conclude that the individual has successfully addressed the

DOE’s security concerns under criteria (h) and (j), and has demonstrated that granting him access

authorization would not endanger the common defense and would be clearly consistent with the

national interest.  Accordingly, the individual should be granted a security clearance. The DOE may

seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. §

710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: March 9, 2009  
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 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 11, 2008

Case Number: TSO-0673

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R.

Part 710, entitled "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special Nuclear

Material."  As explained below, it is my decision that the

individual’s access authorization should be restored. 1/  

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)

contractor, and has held a DOE access authorization continuously

from 1984 until it was suspended in connection with the current

proceeding.  According to a February 2008 Incident Report, on

January 23, 2008, the individual admitted an alcohol problem to his

division leader and immediately entered a ten-week intensive

outpatient treatment program.  In March 2008, the DOE conducted a

Personnel Security Interview with the individual (the 2008 PSI) to

address the individual’s alcohol problem and his treatment.  In

addition, the individual was evaluated in May 2008 by a DOE-

consultant psychiatrist (the DOE-consultant Psychiatrist), who

issued a Psychiatric Report containing her conclusions and

observations.  
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In late July 2008, the Manager for Personnel Security of the DOE

area office where the individual is employed (the Manager) issued
a Notification Letter to the individual.  Enclosure 2 to this
letter, which is entitled “Information Creating a Substantial Doubt
Regarding Eligibility for Access Authorization,” states that the
individual’s behavior has raised security concerns under Sections
710.8(h) and (j) of the regulations governing eligibility for
access to classified material.  Specifically, with respect to
Criteria (h) and (j), the DOE-consultant Psychiatrist diagnosed the
individual as meeting the criteria for “Alcohol Dependence, in
Early Full Remission”, as specified in the Diagnostic and
Statistical Manual of Mental Disorders IV-TR (DSM-IV TR), and found
that this condition causes, or may cause, a significant defect in
the individual’s judgment or reliability.  

The Enclosure also refers to the following information concerning

the individual’s use of alcohol:

1.  In January 2008, he reported to his division leader

that he believed he had an alcohol problem and needed

help.  He was immediately referred to an Intensive

Outpatient Program and was told by a treating

psychologist that he was addicted to alcohol.

2.  From 1997 until January 2008, he consumed alcohol on

a daily basis, drinking as much as four to eight

alcoholic drinks within a day.  He drank to the point of

intoxication three to four times per week.

3.  In January 2008, he experienced alcohol withdrawal

syndrome that included significant anxiety and

restlessness associated with insomnia, tremors, dry

heaves, sweating, dizziness, lightheadedness, alcohol

cravings, abdominal cramps, and problems sleeping.

4.  In the last 20 years, he has driven while intoxicated

three or four times a month.

5.  Since 1977, he tried to quit drinking about ten

times.  Despite his efforts to quit, he returned each

time to his excessive alcohol use.

6.  He experienced hangovers in the past and has gone to

work with a hangover.

7.  From 1977 to 2007, he recalled having about half a

dozen blackouts that included his not remembering events

from the night before.
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8.  His mother and a couple of his friends have expressed

concern about his excessive alcohol use.

9.  He gave up recreational activities because he would

rather drink.  In addition, he noticed his performance in

golf was getting bad, and he attributed it to the effects

of alcohol.

Enclosure 2 to July 2008 Notification Letter, citing the 2008
Incident Report, the 2008 PSI, and the 2008 Psychiatric Report.

II.  THE DECEMBER 2008 HEARING 

On August 21, 2008, the individual requested a hearing (hereinafter

“the hearing”) to respond to the concerns raised in the

Notification Letter.  At that time, he also asserted that he

accepts the DOE-consultant Psychiatrist’s diagnosis, and that he is

actively following the rehabilitative measures recommended by her

and by his employer’s occupational medicine department.

Individual’s August 21, 2008 Response to DOE Concerns. 

At the hearing convened in this matter in December 2008, testimony

was received from nine persons.  The DOE presented the testimony of

the DOE-consultant Psychiatrist.  The individual, who was not

represented by counsel, testified and presented the testimony of

the psychologist who directed his outpatient treatment (the

Treating Psychologist), his employer’s occupational medicine

psychologist (the Employer’s Psychologist), his Alcoholics

Anonymous (AA) sponsor, his girlfriend, his supervisor, friend/co-

worker, and a friend/former supervisor.

The testimony at the hearing focused on the individual’s efforts to

mitigate the concerns raised by his diagnosis of Alcohol Dependence

by establishing abstinence from alcohol and participation in

recovery activities.  The hearing also focused on the length of

time in recovery necessary for this individual to establish that he

is at low risk for relapsing into the misuse of alcohol. 

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his
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eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).

See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS

In his testimony at the hearing, the individual stated that he

sought treatment in January 2008 after he recognized that he had a

problem with alcohol and needed assistance to stop drinking.  He

testified that he recognizes that he is alcohol dependent, that he

has maintained his sobriety since January 24, 2008, and that he is

committed to ongoing sobriety and to maintaining that sobriety

through recovery activities.  TR at 79-80, 86, 96-97.   He

testified and submitted documentation indicating that he

successfully completed a ten-week intensive outpatient treatment

program in April 2008, and that he has attended weekly aftercare

meetings since August 18, 2008.  TR at 94-95, Individual’s Exhibits

2 and 3. The individual also testified and submitted records

indicating that he has attended AA meetings five or six times a

week since January 24, 2008, for a total of 261 meetings prior to

the December hearing.  Id., Individual’s Exhibit 1.

The individual testified that four days to a week after he ceased

using alcohol, he began to feel better, and that he has experienced

no cravings for alcohol since that initial period.  TR at 84-85.
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He stated that he is highly committed to maintaining his sobriety

and his recovery program because he has seen how his life has

benefitted.  TR at 83.  He testified that he experiences less

stress in the workplace, and that he has strengthened his social

contacts with friends and family.  TR at 80, 83.    

I find that the testimony and evidence presented at the hearing

provides sufficient corroborative support for the individual’s

assertion that he has been abstinent from alcohol since January 24,

2008.  The individual immediately entered an outpatient treatment

program with the Treating Psychologist, and started to attend AA

meetings on a frequent basis.  He also maintained contacts with his

Employer’s Psychologist and has submitted to weekly random alcohol

breath tests in the workplace for the last ten months.  The

Treating Psychologist, the Employer’s Psychologist and his AA

sponsor all believe that the individual has maintained his sobriety

since January 24, 2008.  TR at 24, 75, 18-20.  The individual’s

girlfriend, his friend/co-worker, and his friend/former supervisor

all testified that they know the individual well, and have not seen

or suspected that he has used alcohol since he began intensive

alcohol recovery activities on January 24, 2008.  TR at 67-70, 64-

65, 39-41.  Based on the individual’s successful participation in

his recovery activities, his random drug testing, and the opinions

expressed by these witnesses, I find that the individual has been

abstinent from alcohol since January 24, 2008.  Therefore, I

believe that as of the date of the hearing, the individual has been

abstinent for more than ten months.

In the administrative review process, it is the Hearing Officer who

has the responsibility for deciding whether an individual with

alcohol problems has established rehabilitation or reformation. See

10 C.F.R. § 710.27.  The DOE does not have a set policy on what

constitutes rehabilitation and reformation from alcohol diagnoses,

but instead makes a case-by-case determination based on the

available evidence.  Hearing Officers properly give a great deal of

deference to the expert opinions of psychologists and other mental

health professionals regarding the likelihood of relapse. See,

e.g., Personnel Security Hearing, Case No. VSO-0027 (1995) (finding

of rehabilitation); Personnel Security Hearing, Case No. VSO-0015

(1995) (finding of no established rehabilitation).  

After hearing the testimony of the individual and his witnesses,

DOE-consultant Psychiatrist testified that she believed that the

individual was now at a low risk of relapse.  She stated that the

individual’s self reporting of his alcoholism and voluntarily

seeking assistance for his sobriety are highly mitigating factors

in assessing his risk of relapse.  She stated that she recognized
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at the time of her May 2008 evaluation that the individual’s

recovery was driven by internal motivation as well as outside

factors, and that testimony at the hearing convinced her that his

initial commitment was lasting.  TR at 98-99.  She stated that the

positive opinions of the individual’s commitment to sobriety and

recovery activities expressed by his Treating Psychologist and his

Employer’s Psychologist carry weight in light of their objectivity

and professional training, and she believed that the individual has

been honest throughout his recovery process.  TR at 100-101.  She

concluded that the individual, having completed ten months of

sobriety and recovery activities was now at the low risk of relapse

usually associated with a full year of sobriety and recovery.  TR

at 102.  She stated that the individual’s frequent AA meeting

attendance compensates somewhat for his not having a full year of

sobriety, and that the  individual’s relationship with a girlfriend

who is committed to AA also strengthens his prognosis.  TR at 102-

103.

The Treating Psychologist testified that the individual’s current

risk of relapse is “very low.”  TR at 27.  He stated that typically

a full year of sobriety with recovery activities is necessary to

achieve a low risk of relapse.  However, he believes that when the

individual volunteered himself for alcohol treatment, it indicated

that he had a strong desire to make “a huge change” in his life,

that the individual has demonstrated his commitment to sobriety by

frequent attendance at AA.  He also noted that through his recovery

efforts, the individual has created a support system of non-

drinking relationships and activities.  TR at 29-33.

The Employer’s Psychologist stated that in his career, he has seen

only four or five cases of high commitment to sobriety, and that

the individual is one.  He testified that he believes that the

individual’s prognosis after more than ten months of sobriety and

recovery is “very, very good”.  He stated that in this instance, it

is not necessary for the individual to establish a full year of

sobriety and recovery activities, and concluded that the

individual’s current low risk for relapse would not significantly

improve over the next two months.  TR at 76-77.   He testified that

an additional two months of sobriety are not necessary in this case

because of the individual’s heavy involvement in AA, his good

relationship with his AA sponsor, and because the individual’s

girlfriend also is committed to sobriety.  TR at 77.

In general, medical professionals believe that remaining sober for

a full year is a significant watershed in the process of reaching

rehabilitation and reformation, and a good indicator of commitment

to sobriety.  See Personnel Security Hearing, Case No. VSZ-0276
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2/ In this regard, I note that medical professionals often

require a full year of abstinence to establish rehabilitation,

because a one year abstinence period allows an individual to go

through a sufficient number of ups and downs that normally occur

within a year to test whether he can withstand normal stresses

without turning to alcohol.  See Personnel Security Hearing, Case

No. TSO-0150 (2005).  In the present case, testimony indicates that

the individual successfully coped with the death of his father

while maintaining his sobriety, and enjoyed a sober and happy

Thanksgiving with his family.  See, testimony of Treating

Psychologist at TR 24, Friend/Co-worker at TR 62, and Individual at

TR 86. I therefore find that the individual already has

demonstrated that he can deal with the seasonal activities and

other significant stressors that can trigger relapses.

(2000), and cases cited therein.  However, in this instance, I

agree with the conclusion of all three medical professionals that

ten months of sobriety is sufficient.  My positive assessment of

the individual’s demeanor and of the evidence presented at the

hearing convince me that the individual is highly committed to his

ongoing sobriety, and that he has developed the personal skills and

support network necessary to maintain his sobriety and to avoid

relapses.  I find that he is actively engaged in frequent AA

meetings, in working with his AA sponsor, and in aftercare

meetings.  The individual testified that he and his AA sponsor are

in the process of reading the AA “big book” together, and that they

currently are venturing into the fourth AA step of identifying

resentments and life situations that played a role in alcoholism,

and getting them “on the table.”  TR at 88. 

In light of this evidence, I accept the conclusions of the medical

professionals that, in this instance, ten months of sobriety are

sufficient for the individual to demonstrate that he is at low risk

for relapsing into alcohol use. 2/    I therefore conclude that the

individual has established rehabilitation and reformation from his

alcohol dependence after ten months of sobriety and participation

in recovery activities.  See Personnel Security Hearing, Case No.

VSO-0389 (2000) (individual with a demonstrated commitment to

sobriety found to have established rehabilitation and reformation

from alcohol dependence with 10.5 months of sobriety and recovery

activities at the time of the hearing). 
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V. CONCLUSION

For the reasons set forth above, I find that the individual suffers

from alcohol dependence subject to Criteria (h) and (j).  Further,

I find that this derogatory information under Criteria (h) and (j)

has been mitigated by sufficient evidence of rehabilitation and

reformation.  Accordingly, after considering all of the relevant

information, favorable or unfavorable, in a comprehensive and

common-sense manner, I conclude that the individual has

demonstrated that restoring his access authorization would not

endanger the common defense and would be clearly consistent with

the national interest.  It therefore is my conclusion that the

individual’s access authorization should be restored. The

individual or the DOE may seek review of this Decision by an Appeal

Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: January 21, 2009
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  September 16, 2008 
 
Case Number:  TSO-0674 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter “the Individual”) 
for access authorization.  This decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s application for access authorization 
should be restored.1  For the reasons detailed below, it is my decision that the Individual’s access 
authorization request should be restored.2 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996 are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual is an employee at a DOE facility. In July 2001, as part of the process for 
obtaining a security clearance, the Individual signed a Security Acknowledgment form (Security 
Acknowledgment) in which she certified that she understood that involvement with illegal drugs 
could result in the loss of her security clearance.  In December 2001, the Individual was granted 
a security clearance. On two separate occasions between August 2001 and May 2002, the 
Individual, while in college, used marijuana. Both occasions involved a marijuana cigarette 
being passed around at a party and the Individual took one puff on each occasion. Ex. 9 at 16-19. 
 
As part of a routine reinvestigation, the individual completed a Questionnaire for National 
Security Positions on December 6, 2006 (12/06 QNSP).3 In the 12/06 QNSP, the Individual 
listed her two uses of marijuana during the period between August 2001 and May 2002.  In an 
attempt to resolve the derogatory information regarding her use of marijuana, the local security 
office (LSO) conducted a personnel security interview (PSI) with the Individual on May 21, 
2008. 
 
Because the PSI failed to resolve the derogatory information, the Individual’s security clearance 
was suspended and the LSO requested an administrative review regarding the Individual’s 
clearance. Subsequently, the Individual was issued a notification letter on July 30, 2008 
(Notification Letter). In the Notification Letter, the Individual was informed that her use of 
marijuana constituted derogatory information under 10 C.F.R. § 710.8(k) (Criterion K). The 
Notification Letter also asserted that the Individual’s use of illegal drugs while holding a security 
clearance constituted derogatory information under 10 C.F.R. § 710.8(l) (Criterion L).4  The 
Individual’s use of marijuana after signing the Security Acknowledgment form and her use of 
marijuana while knowing that DOE barred the use of illegal drugs by its clearance holders were 
also cited as Criterion L derogatory information. 
 
A hearing was held in this matter.  At the hearing, DOE did not present witnesses. The Individual 
offered her own testimony, as well as that of her mother, three co-workers (Co-Workers 1, 2 and 
3), her brother, her boyfriend and her manager. The DOE submitted 10 exhibits (Exs. 1-10) for 
the record. The Individual submitted four exhibits (Ind. Exs. A-D).  

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
The Individual became a summer intern at the DOE facility in August 2001 while attending a 
university. Hearing Transcript (Tr.) at 129. As part of the process to obtain a security clearance, 

                                                 
3 The Individual completed an electronic form of the Questionnaire for National Security Positions, entitled 
Electronic Questionnaire for Investigations Processing, or e-QIP. 
 
4 Criterion K refers to information indicating that an individual has “[t]rafficked in, sold, transferred, possessed, 
used, or experimented with a drug or other substance listed in the Schedule of Controlled Substances . . . (such as 
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.).” 10 C.F.R § 710.8(k). Criterion L references 
information indicating that an individual is “[e]ngaged in any unusual conduct or is subject to any circumstances 
which tend to show that the individual is not honest, reliable, or trustworthy. . . .” 10 C.F.R. § 710.8(l). 
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the Individual signed a Security Acknowledgment form in July 2001. Tr. at 133; Exhibit 6. In 
signing the form, the Individual certified that she understood that any involvement with illegal 
drugs could result in loss of her access authorization. Ex. 6.  In December 2001, the Individual 
was granted a security clearance. Ex. 9 at 34. Between August 2001 to May 2002, while 
attending college, the Individual used marijuana on two occasions, both social events where a 
marijuana cigarette (i.e., a joint) was being passed around by others. Ex. 9 at 17-18. At both 
times, the Individual took one puff of a marijuana cigarette. Ex. 9 at 18-19. 
 
In June 2002, upon graduation, the Individual was employed at the DOE facility. Tr. at 130. The 
Individual was selected for a special educational program at the facility and, in the fall of 2003, 
attended another university to earn a master’s degree. Tr. at 131. After obtaining her master’s 
degree the Individual returned to full-time employment at the DOE facility in 2004. Tr. at 131.  
 
As part of a routine reinvestigation concerning her security clearance, the Individual was asked 
to complete the 12/06 QNSP in December 2006. Ex. 7. In completing the 12/06 QNSP, the 
Individual answered “Yes” to question numbers 24a and 24b, which asked if the individual had 
in the last seven years used an illegal drug and asked if she had ever used an illegal drug while 
possessing a security clearance. Ex. 7 at 25. 
                                                                                                                                                                                    

IV. HEARING TESTIMONY 
 
 A. Individual’s Mother 
 
The Individual’s mother speaks to the Individual two to four times a day. Tr. at 19. When asked 
about the Individual’s reliability and trustworthiness, she testified that the Individual at 13 years 
of age would be trusted, in her absence, to care and provide activities for her siblings, as well as 
to clean their house. Tr. at 20-21. She also testified to the Individual’s dedication in her care of 
her aunt’s children. Tr. at 21-22. As a further example of the Individual’s trustworthiness and 
reliability, she testified that the Individual has been assisting her aunt in caring for her ill uncle 
by baking breads and cakes and delivering them to the aunt’s bed and breakfast for the past two 
months. Tr. at 22-23. In college, the Individual assisted a classmate who had become pregnant by 
caring for the baby while the mother completed college. She did this despite going to college 
full-time and having a part-time job. Tr. at 23-24. The Individual’s mother also testified that the 
Individual later managed one of her rental properties and was so meticulous in doing so that she 
provided a computer readout of all expenses and income associated with the property. Tr. at 24-
25.   
 
The Individual’s mother also testified as to the Individual’s honesty. In this regard she recalled 
an incident where the Individual, while in high school, wrecked the family car. She took the car 
to a mechanic, arranged for it to be repaired, and paid for the repair by giving her parents $100 
every two weeks until the expense was repaid. Tr. at 25-26. When the Individual was asked 
about the accident, she told her parents that the accident was her responsibility. Tr. at 26. She 
also testified that she believed the Individual’s account of the circumstances and extent of her 
marijuana use. Tr. at 26. She also testified that the Individual now spends most of her time with 
her family and her current boyfriend. Tr. at 27. 
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 B. Co-Worker 1 
 
Co-Worker 1 started working with the Individual in the summer of 2002. Tr. at 34. He recalled 
that the Individual, after leaving to attend graduate school, came back to her position in August 
2004. Tr. at 34.  He further recalled that the Individual moved to her current position at the DOE 
facility in October or November 2006. Tr. at 34. During the period he worked with her, Co-
Worker 1 had daily contact with the Individual. Tr. at 34. He would care for the Individual’s dog 
when she was out of town – approximately two or three times a month. Tr. at 35. He has been 
impressed by the Individual’s honesty. Tr. at 35. In regard to the Individual’s honesty, reliability 
and trustworthiness, Co-Worker 1 testified to an incident at work where the Individual 
discovered a potential vulnerability concerning a security system and immediately made a rapid 
decision to contact managers in two different departments to resolve the vulnerability. Tr. at 40-
41.  During the occasions he has gone to the Individual’s house to pick up her dog, he has never 
noticed any drug paraphernalia or alcohol in her home. Tr. at 42. 
 
 C. Co-Worker 2 
 
Co-Worker 2 has known the Individual since June 2002, when the Individual became a full-time 
employee at the facility. Tr. at 53.  For a year afterward, they saw each other on a daily basis and 
became friends. Tr. at 53-54. Despite the Individual’s leaving for a year to get a graduate degree, 
Co-Worker 2 and the Individual have maintained their friendship. Tr. at 54. Currently they meet 
several times a month to go to such activities as going out to lunch or dinner, getting a pedicure, 
bowling, going to “happy-hour” with other co-workers or playing poker. Tr. at 54. She testified 
that she observes the Individual associating primarily with other co-workers. She has not 
observed the Individual associating with individuals that she knew from high school or college. 
Tr. at 54-55. Co-Worker 2 has never observed the Individual to appear intoxicated or under the 
influence of any substance. Tr. at 55.  Co-Worker 2 believes that the Individual is trustworthy 
and honest and has observed nothing in the six years she has known her that would cause her to 
change her opinion. Tr. at 62. At work, the Individual has never been afraid to ask for assistance 
and has always been very honest regarding areas where she did not feel she had sufficient 
knowledge. Tr. at 56. The Individual has always given Co-Worker 2 very candid and honest 
answers to her questions, including those involving career and life issues. Tr. at 57-58.    
 
 D. Individual’s Brother 
 
The Individual’s brother testified that he lived with the Individual for five years, from August 
1998 through August 2003. Tr. at 65. He testified that, in his opinion, the Individual was very 
trustworthy and a person whom “you know will always be there, through thick and thin.” Tr. at 
66. During the period they lived together, he had never observed behavior in the Individual that 
would cause him to believe that she had been using illegal drugs. Tr. at 67. He testified that, 
while attending a party at a friend’s house in the fall of 2000, the Individual asked if they could 
leave since she was not comfortable with illegal drug use. Tr. at 67-68. He also remembered 
another incident where they were hosting a party at their residence. Some of their guests had 
brought uninvited guests. During the party, some individuals had gone into the backyard and 
were smoking marijuana. The Individual asked her brother to go to the backyard and ask the  
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smokers to leave. The Individual’s brother was reluctant to ask, so the Individual herself went to 
the backyard and asked the marijuana users to leave. Tr. at 68-69. 
 
 E. Current Boyfriend 
 
The Individual’s current boyfriend testified that he has been the Individual’s boyfriend for five 
years. Tr. at 76. Although they live in different states, he speaks to the Individual multiple times 
a day and they visit each other every other weekend. Tr. at 76. The boyfriend believes that the 
Individual is “maybe the most reliable person I know.” Tr. at 77. Since they have been together, 
the boyfriend has never seen the Individual use illegal drugs. Tr. at 78.  He has never seen the 
Individual under the influence of alcohol or illegal drugs nor has he ever attended a party with 
the Individual where illegal drugs were used. Tr. at 78.   
 
 F. Co-Worker 3 
 
Co-Worker 3 testified that he works with the Individual in her current position at the DOE 
facility. Tr. at 82. He initially met the Individual when he was on the panel that evaluated 
candidates for the Individual’s current position. Tr. at 82-83. He has worked closely with the 
Individual on a special project.  Tr. at 85. In his opinion, the Individual is a reliable and 
trustworthy person. Tr. 85-86. He also believes, based on his interactions with the Individual at 
work, that the Individual is “very, very honest.” Tr. at 86. He testified that he has spoken to 
members of the Individual’s family and that her reputation among her family members is that she 
is “super honest.” Tr. at 86-87.  He also believes that the Individual, in the two years he has 
worked with her, has never exhibited poor judgment. Tr. at 104-05. Co-Worker 3, despite having 
been informed about the Individual’s two prior uses of marijuana and the Individual’s use of 
marijuana after signing a Security Acknowledgment form, still believes that the Individual is an 
honest, reliable and trustworthy person. Tr. at 88. When asked why he held this opinion, Co-
Worker 3 cited the Individual’s youth at the time of her marijuana use and the fact that she has 
left a high school/college culture and now works in a “different culture” where the importance of 
security issues are stressed. Tr. at 89, 95.   
 
 G. Manager 
 
The Individual’s current Manager testified that he has known the Individual for two years. 
Before hiring the Individual, as is his practice with all new hires, he read the Individual’s 
personnel security file. Tr. at 116. At work, the Manager has frequent contact each day with the 
Individual. Tr. at 107. The only contact the Manager has with the Individual outside of work is at 
the annual Christmas party, which she has attended along with his other employees. Tr. 107. Her 
work performance has been outstanding, and she has made a significant contribution on a 
national security project. Tr. at 107-08. As a result of that performance, the Individual was 
detailed to another city for a period. Tr. at 108. The Individual, as all employees on official 
travel, was given a per-diem allowance of over $50, for which a receipt was not required. Tr. at 
110. The Individual, however, only sought to claim approximately $15 per day, thus returning 
some $3,000 to the U.S. Treasury. Tr. at 110. The Manager, even after being informed of the 
Individual’s two prior uses of marijuana and her use despite signing a Security Acknowledgment 
form, testified that he still had the same level of trust in the Individual’s honesty, reliability and 
judgment. Tr. at 112.  He believes that the Individual made a “youthful error in judgment” but it 
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did not undermine his confidence  in her reliability and her dedication to national security. Tr. at 
113. The conduct reflected a “blip” rather than a continuing behavior pattern. Tr. at 113.  
 
The Manager further testified that he found it significant that the Individual self-reported her 
prior marijuana use after passing a polygraph examination for her current position.5 Tr. at 114, 
116. This was significant because there was no impending polygraph examination to “urge” the 
Individual to tell the truth. Tr. at 116-17. 
 
 H. The Individual 
 
The Individual testified that after graduating from high school and while going to college, she 
obtained an internship at a DOE facility in 2001. The Individual graduated from college in 2002. 
Tr. at 126, 128-29. In 2003, after working for a year at the DOE facility, she was sponsored by 
the facility to earn a master’s degree at a university in a different state. She completed the degree 
program in one year. Tr. at 131. After earning her master’s degree, she returned to her position at 
the DOE facility. Tr. at 131. After working for a couple of years. she applied for and was hired 
for her current position at the facility. Tr. at 131.  
 
With regard to prior marijuana use, the Individual accepts full responsibility for both incidents. 
Tr. at 133. She described the last time she used marijuana in 2002. She was at a friend’s house, a 
friend with whom she was infatuated with and had dated. Her friend began to flirt with another 
woman at the party and both then smoked a marijuana cigarette that was being passed around at 
the party. Because she feared being “left out” of the company of her friend, and that her friend 
was paying more attention to the other woman, she took a puff of the marijuana cigarette. Tr. at 
135, 147; see Ex. 9 at 16-17. The Individual stated that her use was an impulsive decision based 
on emotion. Tr. at 148. Immediately after taking the puff, she realized she should not be involved 
with marijuana, and she has not had any involvement with illegal drugs since then. Tr. at 135. 
She fully realizes it was a bad decision both to use the marijuana and to have used it after signing 
a Security Acknowledgment form. Tr. at 135-36.   
 
Since the marijuana use incidents, the Individual believes that she has matured. When she used 
marijuana, she was 21 years old; as of the date of the hearing she is 28. Tr. at 151. She has tried 
to learn from her mistakes because “I want to be a credible person, I want to be a good person.” 
Tr. at 152. Further, given her current position, she has gained an increased sensitivity to security 
policies and concerns. Tr. at 147-48, 152. With regard to this increased sensitivity, the Individual 
testified 
 

You know, now when I -- any time I'm going to do anything, I certainly think 
about the consequences and think about how it's going to impact not just myself, 
but, you know, everyone around me, my responsibilities to [the DOE facility] and 
to the Department of Energy. 

 
Tr. at 153.  She believes now that she is more mature she would never let a situation occur that 
involved marijuana. Tr. at 148. Further, because she has been forthcoming concerning her prior 
marijuana use, she does not believe that she could be coerced by anyone. Tr. at 149.  
 

                                                 
5 There was no question in the polygraph examination relating to illegal drug use. Ex. 10 at 49. 
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She no longer has any contact with the people she associated with on the two occasions where 
she used marijuana. Tr. at 136. Her closest friends and the people she spends most of her time 
with now are her family and her current boyfriend. Tr. at 136-37.  She also spends time with her 
friends from her current position at the DOE facility. Tr. at 137.  
 

V.   ANALYSIS 
 

A. Criterion K 
 
As mentioned above, the Criterion K concerns arise from the Individual’s past use of marijuana. 
The LSO had sufficient grounds to invoke Criterion K given the Individual’s admitted use of 
marijuana. The use of an illegal drug, such as marijuana, raises questions about an individual’s 
reliability and trustworthiness, both because it may impair judgment and because it raises 
questions about a person’s ability or willingness to comply with laws, rules and regulations. See, 
e.g., Personnel Security Decision, Case No. TSO-0658 (2008). 
 
In the present case, after considering the evidence, I find that the Individual has resolved the 
security concerns raised by her prior use of marijuana. The nature of her use was limited to two 
isolated occasions. Further, this use occurred over six years ago. More importantly, it occurred 
while the Individual was young, when she was 21 years of age. During this time, she was in 
college as an undergraduate. I find that the Individual’s youth at the time when she used the 
marijuana is a mitigating factor regarding the Criterion K concern. Also significant is the fact 
that the Individual no longer associates with the individuals who were involved with the two 
prior incidents of marijuana use. The convincing testimony of the Individual’s brother, friends, 
co-workers and boyfriend indicates that there has been no evidence of illegal drug use in the past 
six years since her use of marijuana in 2001-2002. I also find, based on the credible testimony of 
the Individual, that she has matured since these incidents and has fully internalized the necessity 
of avoiding all involvement with illegal drugs. Consequently, I find that the Individual has 
resolved all of the Criterion K concerns. 
 

B. Criterion L  
 
The Criterion L derogatory information centers on the fact that the Individual, in July 2001, 
signed a Security Acknowledgment form certifying that she understood that any involvement 
with illegal drugs could result in the loss of her security clearance. Additionally, the Individual, 
despite having been granted a security clearance, chose to use marijuana even though she knew 
that security clearance holders were not permitted to use illegal drugs. The Individual’s use of 
illegal drugs while holding a security clearance raises a security concern as to her honesty, 
reliability, and trustworthiness. 
 
With regard to the Criterion L derogatory information, I find that the Individual has resolved the 
security concerns. As discussed in the previous section, the predicate actions that form the basis 
of the Criterion L concerns, the Individual’s prior marijuana use, was limited to two isolated 
instances that occurred some six years ago. Further, the Individual was only 21 years old when 
these incidents occurred. The Individual has also distanced herself from the people associated 
with her prior drug use. While the Individual showed poor judgment regarding her two uses of  
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marijuana, the Individual did answer accurately and forthrightly when asked about her prior 
illegal drug use in the 12/06 QNSP.   The Individual has presented credible witnesses attesting to 
her fundamental honesty and reliability both at work and in her personal life. Her credible 
testimony also supports a finding that the Individual has matured in the past six years and now 
has an increased dedication to scrupulously honor all security requirements. I find no other 
evidence in the record that indicates that the Individual has exercised poor judgment or has 
demonstrated significant honesty or reliability problems.6 After considering all of the record, I 
find that the Individual has resolved the Criterion L concerns. 
 

VI. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria K and L related to the 
Individual’s use marijuana, use of marijuana while holding a security clearance, and use of 
marijuana after signing a Security Acknowledgment form have been resolved. I conclude that 
restoring the Individual’s access authorization “would not endanger the common defense and 
security and would be clearly  consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  
Consequently, the Individual’s access authorization application should be restored.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: January 30, 2009 
 
 
 
 
 
 
 

                                                 
6 The DOE presented, as an exhibit, a redacted copy of the Individual’s Office of Personnel Management (OPM) 
file. Ex. 10. The Office of Personnel Management (OPM) investigator who interviewed the Individual as part of a 
2008 investigation reported in his interview notes that he found that the Individual had a “difficult time” answering 
questions concerning illegal drug use and took no responsibility for her illegal drug use and poor judgment. Ex. 10 at 
55. He also noted the Individual’s poor judgment in failing to immediately report her marijuana use to the LSO. In 
an earlier 2007 investigation of the Individual, he reports that there were posters throughout the facility providing 
notice of such reporting requirements. Ex. 10 at 63. After having an opportunity to hear the Individual’s live 
testimony, I find the OPM investigator’s impressions to be outweighed by the other evidence in the record. With 
regard to the OPM Investigator’s assertion that the Individual had an affirmative duty to immediately report her 
illegal drug use, I note that this alleged duty was not cited as derogatory information in the Notification Letter. The 
Individual has submitted copies of various reporting requirement posters and documents used at the facility time of 
the interview and before. Individual Exhibits A-D.  None states a immediate reporting requirement regarding illegal 
drug use. Consequently, I find that the evidence presented by the Individual greatly outweighs the unfavorable 
information presented in the OPM investigator’s report.  
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An access authorization is an administrative determination that an individual is eligible for access1

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred
to in this Decision as access authorization or a security clearance. 

 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website2

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                               February 27, 2009

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      September 16, 2008

Case Number:                      TSO-0675

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  For the reasons set forth below, I conclude that the individual’s security1

clearance should not be restored.   2

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor and was issued a security
clearance in connection with that employment. A routine reinvestigation of the individual in 2007
revealed information concerning financial and legal problems. Specifically, that information related
to a civil judgement against the individual for the amount of $2,776, several debts that had either
been “charged off” or referred to a collection agency, and to a 2005 arrest by local law enforcement
officers. Because this information cast into doubt the individual’s continued eligibility for access
authorization, the local security office (LSO) summoned him for an interview with a personnel
security specialist in May 2008. The LSO determined that this Personnel Security Interview (PSI)
did not resolve these doubts, and they informed the individual of this determination in a letter that
set forth the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to
this letter as the Notification Letter. The Notification Letter also informed the individual that he was
entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his
eligibility for access authorization. 

http://www.oha.doe.gov
http://www.oha.doe.gov/search.htm
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 Under this criterion, the Letter also states that on the QNSP signed and dated September 14, 2006,3

the individual failed to report his places of residence for the “required ten year period” prior to that
date, and to report a civil judgement and 12 delinquent accounts. However, the QNSP in question
only required residence information for the previous seven years, which the individual provided.
DOE Exhibit (Ex.) 9. Consequently, this first allegation is unfounded. Moreover, the second
allegation was resolved in the individual’s favor when the LSO learned that the individual was
unaware of the judgement and the delinquent accounts at the time of the QNSP. NNSA Case
Evaluation Sheet, DOE Exhibit 14.   

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of
Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 14 exhibits
into the record of this proceeding. The individual introduced two exhibits, and presented the
testimony of two witnesses in addition to testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY
CONCERNS

A. The Notification Letter

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (f) and (l) of the criteria for eligibility for access to classified matter or special
nuclear material set forth at 10 C.F.R. § 710.8.  

Criterion (f) defines as derogatory information indicating that the individual “has deliberately
misrepresented, falsified, or omitted significant information from . . . a Questionnaire for National
Security Positions, . . . , a Personnel Security Interview [or] written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for
DOE access authorization . . . .” With regard to this criterion, the Letter states that during various
PSIs, statements to investigators and Questionnaires for National Security Positions (QNSP), the
individual gave four different dates, ranging from 1991 to 1995, for his commission of a felony
involving improper sexual contact with his 13-year-old stepdaughter. The Letter also alleges that the
individual provided false or misleading information on three QNSPs concerning his date of marriage
to a former spouse.  3

Pursuant to criterion (l), information is derogatory if it indicates that the individual “has engaged in
any unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,
reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,
coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the
national security. Such conduct include[s], but [is] not limited to, criminal behavior [or] a pattern
of financial irresponsibility . . . .” 10 C.F.R. § 710.8(l). 

With regard to the individual’s finances, the Letter states that the individual has demonstrated a
pattern of not meeting financial obligations and has failed to commit to resolving his financial
problems. Specifically, the Letter refers to statements that the individual made during two PSIs.
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 Despite this allegation, I note that filing for bankruptcy, in and of itself, does not necessarily4

preclude the filer from obtaining or keeping a security clearance. Instead, in previous cases, Hearing
Officers have examined the reasons that such filings have been necessary, and the efforts made to
resolve the indebtedness. See, e.g., Personnel Security Hearing, Case No. VSO-0506 (2002).
    
 However, he does dispute the DOE’s claims that he has been, and currently is, in violation of the5

state sex offender registration requirement, and that he debited his checking account at a local bank,
while knowing that the money in that account would not be available for three days.   

During a 2001 PSI, the individual expressed an intention to file for bankruptcy within two to three
months. According to the Letter, the individual’s clearance was continued based upon his promise
to resolve his financial delinquencies. However, the individual did not resolve them, and instead,
continued to incur new debts. The letter further states that during the 2008 PSI, the individual again
indicated that he would be filing for bankruptcy within the next couple of months. However, he said
that he is still collecting bills to be included in the bankruptcy, and that he wants to include all of the
bills that he can, since he will not be able to file for bankruptcy again for a certain number of years.
The Letter also claims that during the 2008 PSI, the individual admitted that he writes checks or
debits his account after depositing a check at an automatic teller machine (ATM), knowing that the
money is not available for three days. Furthermore, the Letter cites the six DOE Security
Acknowledgments that the individual has signed, which certified that the individual understood that
demonstrating financial irresponsibility could raise doubt as to his continuing eligibility for access
authorization, and states that, despite these certifications, the individual (i) filed for bankruptcy in
1983,  (ii) has had two civil judgements totaling over $4,000 levied against him, (iii) had his vehicle4

repossessed in 2003, (iv) had an IRS lien filed against him for failure to file tax returns, and (v)
accumulated 17 delinquent accounts totaling more than $20,000 which have not been resolved.    

With regard to criminal activity, the Letter alleges that the individual (i) pled guilty in 1996 to two
counts of Lewdness with a Minor Under 14 Years of Age, a felony, (ii) violated the terms of his
sentence of probation for this conviction by failing to pay restitution on time and by continuously
having contact with the victim and her family, (iii) was arrested in 2005 for Failure to Update
Address within 48 hours as a Sex Offender, and is currently in violation of this requirement, and (iv)
has been cited for Driving with a Suspended Driver’s License and Driving with an Expired
Registration twice each, and Driving with No Proof of Insurance four times. Finally, the Letter also
cites the individual’s failure to report his commission of the Lewdness felony until two years after
he committed it, and his failure to report the 2005 arrest to the LSO.  

B. The DOE’s Security Concerns

The individual does not contest most of the allegations set forth in the Notification Letter.  This5

derogatory information adequately justifies the DOE’s invocation of criteria (f) and (l), and raises
significant security concerns. Conduct involving lack of candor or dishonesty can raise questions
about an individual’s reliability, trustworthiness and ability to protect classified information. An
individual who is financially overextended is at risk of having to engage in illegal acts to generate
funds. Moreover, criminal activity also creates doubts about a person’s judgement, reliability and
trustworthiness. By its very nature, it calls into question a person’s ability or willingness to comply



- 4 -

with laws, rules and regulations. See Revised Adjudicative Guidelines for Determining Eligibility
for Access to Classified Information, The White House (December 19, 2005), Guidelines E, F and
J.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether restoring the individual’s security
clearance would compromise national security concerns. Specifically, the regulations compel me to
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances
surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and
any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting or restoring access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

At the hearing, the individual attempted to demonstrate, through his testimony and that of his co-
worker and his daughter, that he did not deliberately provide false or misleading information to the
DOE, that his financial problems did not result from irresponsible spending and do not make him
a poor security risk, and that he is a reliable person who can be trusted to abide by security rules and
regulations. However, after reviewing this testimony and the record in this matter as a whole, I
conclude that, while the individual has adequately addressed the DOE’s security concerns under
criterion (f), valid concerns remain under criterion (l). Therefore, the individual’s security clearance
should not be restored. My reasons for these conclusions are set forth below. 

A. Criterion (f)

At the hearing, the individual did not deny that he provided false information to the DOE concerning
the date that he had sexual relations with his stepdaughter and the date that he married a former
spouse. However, the evidence in this proceeding indicates that this was due to a poor memory on
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the individual’s part, and not to an attempt to mislead the DOE. Both of the individual’s witnesses
testified that he has great difficulty remembering dates accurately. Hearing Transcript (Tr.) at 26, 40.
The individual’s daughter indicated that, out of necessity, the individual has important dates, such
as the birth dates of his children, written down on a list that he keeps in his wallet, and that, “when
he goes to call my name, I get the dog, my brother, five people, and then” the daughter’s name. Tr.
at 40. The individual himself testified that he “do[es] not remember dates.” Tr. at 46. Moreover, the
fact that the individual has been married five times makes it more plausible that he could become
confused as to the date of one of his marriages. DOE Ex. 9 at 15. Finally, it is difficult to discern
what the individual would have to gain from intentionally deceiving the DOE in these instances,
especially since he had previously provided the correct information to the DOE regarding his arrest
and his marriages. DOE Ex. 11 at 6; DOE Ex. 5 at 21. I find that the individual has mitigated the
security concerns under criterion (f). 

B. Criterion (l)

I reach a different conclusion, however, with regard to criterion (l). Specifically, I conclude that the
individual has failed to adequately mitigate the DOE’s valid concerns regarding his finances and his
past instances of illegal behavior. 

1. Finances

The evidence produced at the hearing shows that the individual has suffered from, and continues to
experience, severe financial difficulties. As of September 2006, the date of his last credit report, the
individual had nine delinquent accounts and seven accounts that had been referred to collection
agencies. Individual’s Exhibit 2. The individual testified that his current debt was “in the tens of
thousands of dollars.” Tr. at 99. He further stated that his financial situation has essentially been the
same since his 2001 PSI, which was occasioned, in part, by the financial problems that he was
enduring at that time. Tr. at 102.  

The evidence also shows, however, that these long-standing difficulties have largely been caused by
his four divorces and by serious medical problems endured by himself and his current wife. With
regard to the divorces, the individual has credibly stated that the attorneys’ fees and diminution of
household income that these events caused have been a substantial contributing factor to his dire
financial situation. DOE Exhibit 2 at 3; DOE Exhibit 3 at 15; Tr. at 88. With regard to his health and
that of his wife, the individual has stated that he suffers from Invasive Malignant Melanoma and his
wife from Congestive Heart Failure, and that these afflictions have proven to be “extremely
expensive,” even with his health insurance. DOE Ex. 2 at 3; Tr. at 57, 117. He testified that his wife
is routinely “in and out” of the hospital, and has been admitted “three times within the last six
months. The first time . . . her bill came to $47,333. My portion of that is $4,000. The second time
she was in the hospital, it was $71,000. The third time she was in there . . ., they replaced her
pacemaker, which is - - I can’t believe - - $300,000 for a pacemaker.” Tr. at 52, 117-118. Although
the individual’s insurance also undoubtedly paid the great majority of these last two bills, it is
obvious that the individual’s medical expenses were, and are, severe. The individual’s testimony in
this regard is adequately supported by the testimony of his co-worker and his daughter, Tr. at 12, 36,
and by the bill for the one of his wife’s hospital visits, which was submitted as Individual’s Exhibit
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1. There is little or no evidence of irresponsible spending by the individual. Instead, the record
indicates that the individual’s financial problems were caused primarily by factors over which he had
limited, or no, control. 

As significant as this mitigating factor is, I nevertheless find it to be outweighed by the individual’s
inability or unwillingness to formulate a plan for resolving or erasing his indebtedness and by the
related fact that the prospects for improvement in his financial situation in the foreseeable future are
bleak. When asked if he had tried to set up some sort of a repayment plan with his creditors, he
replied that he had not. Tr. at 112. He explained that what would sometimes happen is that creditors
would call, and he would “offer them, ‘I can pay you $25 this month.’” Id. This falls far short of a
plan for regular repayment that would offer some prospect of meaningfully addressing the
individual’s debts. Moreover, it is evident that the individual is not even fully aware of how large
that debt is. After initially estimating it at “two or three hundred thousand” dollars, he then lowered
the amount to “close to $100,000,” before finally providing a conservative estimate of “in the tens
of thousands of dollars.” Tr. at 98-99. 

Also, the individual has demonstrated an inability or unwillingness to erase his debts by declaring
bankruptcy. During his 2001 PSI, he stated that, due primarily to debts incurred as a result of his
divorces and his legal problems, his intent was “to file bankruptcy” when he could “get the $700 [in
filing expenses] saved up.” 2001 PSI at 19. Although the individual admitted that his financial
situation has not improved since then, he testified that he still has not filed for bankruptcy, and will
not file until he starts “getting pressured real heavy [sic] by creditors.” Tr. at 54. This is because his
wife’s medical bills will continue to accumulate, and any of those bills that are incurred after the
bankruptcy will not be covered by that filing. Tr. at 53-54. While these things may be true, it is also
true that a large amount of debt, such as that burdening the individual, creates a correspondingly
large vulnerability to financial inducements that could conceivably cause him to act contrary to the
best interests of national security. Filing for bankruptcy would, at least temporarily, remove that
vulnerability. 

In the absence of any plan for reducing or eliminating the individual’s debt, the prospects for
improvement in the individual’s finances and lessening of his vulnerability to improper inducements
are poor. Indeed, the individual admitted that “the light at the end of the tunnel isn’t there right now,”
and that he’s “had these debts for a long time and it’s apparent that . . . they are not going to go
away.” Tr. at 57-58. I therefore conclude that serious security concerns remain regarding the
individual’s finances. 

2. Illegal Behavior

I further conclude that the individual has exhibited a pattern of illegal behavior that calls into
question his ability or willingness to abide by security rules and regulations. In addition to his
“guilty” plea to two felony counts resulting from voluntary sex acts that he engaged in with his 13
year-old stepdaughter in 1994, the individual did not file federal tax returns during a four-year period
from 2003 through June 2007, DOE Exhibit 7 at 5, and has received a string of traffic-related
citations for operating his motor vehicle without proper registration and proof of insurance, or with
a suspended or revoked license. 
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 The individual did, however, satisfactorily address some of the DOE’s other allegations under this6

criterion. With regard to the allegation that the individual violated the sex offender registration
requirements, the individual testified that at the time of his arrest, he had two residences: one at
which his in-laws and children lived and at which he received his mail, and another that he rented
after his wife suffered a heart attack and could no longer negotiate the stairs at the other residence.
When he was arrested in 2005, his driver’s license had the new address, but his registration with the
state was at the old address. The charge of failure to update his address as a sex offender was

(continued...)

At the hearing, the individual did not present any testimony or other evidence in mitigation of his
illicit and licentious behavior with his minor stepdaughter. However, he did address the other
allegations of illegal behavior set forth in the Notification Letter. He explained that he did not file
his returns for the years in question because he was involved in a dispute with the IRS over whether
he was responsible for taxes incurred, but not paid, by his current wife prior to their marriage. He
added that he has now filed those returns, and has received a refund for each year. Tr. at 108-111.
With regard to the traffic-related citations, he explained that on one occasion, his registration had
expired because his vehicle could not pass inspection due to excessive emission of air pollutants. He
was driving his vehicle from his house to an auto repair shop, a distance of about 200 yards, when
he was stopped by police and issued a citation. He added that he chose to drive with the expired
registration, rather than have the vehicle towed, as a means of saving money. Tr. at 84-85.
Concerning his driving without proof of insurance, the individual testified that his financial problems
sometimes made it impossible to keep up with his insurance payments, and that his coverage
periodically lapsed. Tr. at 86. When this would happen, the insurance company would notify the state
authorities, who would then also suspend the individual’s drivers license. Tr. at 82. 

These explanations are insufficient to mitigate the DOE’s security concerns. As an initial matter, the
fact that the individual was involved in a dispute with the IRS over whether he should have to pay
his wife’s tax debts did not absolve the individual of his legal obligation to file his federal returns
in a prompt manner. Although he has now filed those returns, for several years, he was not in
compliance with the legal requirement that he file his federal tax returns. Concerning the traffic
citations, the individual stated during the 2008 PSI that he could have obtained a temporary
registration to get his vehicle repaired, but he did not feel like taking the time to do that, and instead
chose to drive with an expired registration. DOE Ex. 3 at 96. Furthermore, although I find credible
the individual’s assertion that his financial problems made it impossible to consistently maintain his
insurance payments, there is nothing in the record to indicate that he could not have taken public
transportation or obtained transportation from a friend or relative during periods of lapsed insurance
coverage. Indeed, he testified that he was taking these measures at the time of the hearing because
he did not have a valid driver’s license. Tr. at 80. If the individual’s 1994 misdeeds with his
stepdaughter had been the only significant examples of illegal behavior on his part, I could possibly
have concluded that the security concerns raised by these acts had been mitigated by the passage of
time. However, the individual’s more recent behavior demonstrates a disturbing, and continuing,
willingness to disregard legal requirements, and calls into question his ability to abide by security
rules and regulations. This concern is validated by the individual’s failure to report his 2005 arrest
to the LSO as required by DOE regulations. The individual has failed to adequately address the
DOE’s security concerns under criterion (l).   6



- 8 -

(...continued)6

dismissed for insufficient evidence. See stipulation of DOE Counsel, Tr. at 79. Concerning the
allegation that the individual violated his probation by failing to pay restitution and continuing to
have contact with the victim and her family, I am convinced that the individual’s financial troubles
made full restitution impossible. Furthermore, I found convincing the individual’s testimony that the
allegedly improper contact came as a result of the fact that his son, with whom he had visitation
rights, continued to live with his former wife and the stepdaughter. Tr. at 89.       

V. CONCLUSION

Although the individual has successfully addressed the DOE’s security concerns under criterion (f),
he has not produced adequate evidence in mitigation of the DOE’s concerns under criterion (l). I
therefore conclude that he has not demonstrated that restoring his access authorization would not
endanger the common defense and would be clearly consistent with the national interest.
Accordingly, I find that the individual’s security clearance should not be restored. The individual
may seek review of this Decision by an Appeal Panel under the procedures set forth at
10 C.F.R. § 710.28.

Robert B. Palmer
Senior Hearing Officer
Office of Hearings and Appeals

Date:February 27, 2009  
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 DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 16, 2008

Case Number: TSO-0676

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual should not be granted an access authorization. 1/  

I.  BACKGROUND

In March 2007, the individual submitted a Questionnaire for
National Security Positions (the 2007 QNSP) in which he identified
several arrests involving his use of alcohol.  In April 2008, the
DOE conducted a Personnel Security Interview with the individual
(the 2008 PSI) regarding his misuse of alcohol and other concerns.
In addition, the individual was evaluated in May 2008 by a DOE-
consultant psychiatrist (the DOE-consultant Psychiatrist), who
issued a Psychiatric Report in June 2008 setting forth her
conclusions and observations.  DOE Exhibit 3.     

In August 2008, the Manager for Personnel Security of the DOE area
office where the individual is employed (the Manager) issued a

http://www.oha.doe.gov.
http://www.oha.doe.gov/search.htm
http://www.oha.doe.gov/search.htm.?
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Notification Letter to the individual.  Enclosure 2 to this letter,
which is entitled “Information Creating a Substantial Doubt
Regarding Eligibility for Access Authorization,” states that the
individual’s behavior has raised security concerns under Sections
710.8(h) and (j) of the regulations governing eligibility for
access to classified material (Criteria H and J).  Criterion H
refers to information indicating that an individual has “an illness
or mental condition of a nature which, in the opinion of a
psychiatrist or licensed clinical psychologist, causes or may
cause, a significant defect in judgment or reliability.”  Criterion
J refers to information indicating that an individual has “[b]een,
or is, a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist or a licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse.” 

With respect to Criteria H and J, Enclosure 2 states that in the
opinion of the DOE-consultant Psychiatrist, the individual meets
the DSM-IV TR criteria for “Alcohol Dependence, with Physiological
Dependence, an illness or mental condition which causes, or may
cause, a significant defect in judgment or reliability.

In further support of the Criteria H and J concerns, Enclosure 2
cites nine instances in which the individual was arrested for
alcohol related behavior.  Specifically, in 2000, he was arrested
for Aggravated Driving While Intoxicated (DWI), Battery upon a
Police Officer, and Resisting/Evading/Obstructing a Police Officer.
In that same year, he was arrested for another DWI.  In 1992, he
was arrested for DWI, Driving with a Revoked Driver’s License, and
Open Container.  Also in 1992, he was arrested and charged with
Felony Commercial Burglary, and  admitted that he was intoxicated
at the time of the incident.  The individual also was arrested for
DWI in 1989, 1986, 1985, 1982 and 1978.

Enclosure 2 also refers to the following information concerning the
individual’s use of alcohol.

1. During his May 2008 psychiatric evaluation, he stated that
“probably I will never stop drinking,” and 

2. At his April 2008 Personnel Security Interview, he admitted
that his wife has expressed concern about his use of alcohol
and told him that he drinks too much.

See Enclosure 2 to Notification Letter, DOE Exhibit 1.
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II.  THE DECEMBER 2008 HEARING 

At the individual’s request, a hearing was convened in December
2008 to afford him an opportunity to submit information to resolve
these concerns.  At the hearing, testimony was received from five
persons.  The DOE presented the testimony of the DOE-consultant
Psychiatrist.  The individual testified and presented the testimony
of his wife, his father and a longtime friend who has also served
as his attorney. 

The hearing testimony focused on the opinions of the DOE-consultant
Psychiatrist concerning the individual’s diagnosis, and the
individual’s efforts to document an alleged period of reduced
alcohol consumption beginning in July 2007, and a period of
abstinence from alcohol beginning in mid-September 2008. 

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a
criminal case, in which the burden is on the government to prove
the defendant guilty beyond a reasonable doubt.  In this type of
case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting
or restoring of a security clearance.  See  Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the
interests of national security test" for the granting of security
clearances indicates "that security determinations should err, if
they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing, Case No. VSO-0002
(1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
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Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).
See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS OF TESTIMONY AND FINDINGS

A. Diagnosis

At the hearing, the DOE-consultant Psychiatrist testified that she
continues to believe that her diagnosis of Alcohol Dependence for
the individual is appropriate, because the individual’s admitted
behavior meets the criteria for that diagnosis.  TR at 45-47.
Initially, the individual testified that although he admits that he
had an alcohol problem at one time, he does not believe that he
ever was alcohol dependent because he never consumed alcohol “every
day or every weekend” and because he always was able to function
well in the workplace.  TR at 32-33.  However, after hearing the
testimony of the DOE-consultant Psychiatrist, the individual stated
that she “really opened my eyes” to the difference between alcohol
abuse and dependence.  TR at 47.  He also stated that she had
convinced him of “what I need to do to do better for myself and my
family”, and stated that he intended to seek alcohol counseling.
TR at 48.  Based on this testimony, I conclude that the individual
no longer disagrees with the DOE-consultant Psychiatrist’s
diagnosis of Alcohol Dependence.  I further conclude that the
weight of evidence concerning the individual’s past actions and
behaviors supports that diagnosis.  I therefore turn to the issue
of whether the individual has demonstrated rehabilitation or
reformation from this condition.

B.  Rehabilitation and Reformation

The individual is not participating in any alcohol-related
counseling or other alcohol programs.  He states that in July 2007,
his sister was killed by a drunk driver, and that since then he
stopped drinking for long periods of time, and only had a beer or
two occasionally.  TR at 31.  The individual stated that he last
consumed alcohol to the point of intoxication in 2007, prior to his
sister’s death.  TR at 35.

The individual testified that he last consumed alcohol sometime
before September 15, 2008.  TR at 31, 39.  He stated that some
workmen who were helping him construct a cabin near his work site
offered him a beer.  He stated that “I kind of hesitated, but I did
drink a couple [of beers] with them.”  TR at 36.   He therefore
asserts that as of the date of the hearing, he has been sober for
about two and a half months.
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At the hearing, and in a post-hearing submission, the individual
submitted testimony and evidence to corroborate his moderate
alcohol consumption after July 2007 and his recent sobriety.  The
individual’s wife testified that the individual has consumed little
alcohol in recent months, and that she definitely has not seen him
consume alcohol since September 1, 2008. TR at 15-16.  She stated
that she is convinced that the individual is committed to sobriety
for health reasons and in order to set a good example for his
grandchildren.  She indicated that he no longer socializes with old
friends who drink.  TR at 11-13.  

The individual’s wife stated that she could not testify concerning
the individual’s sobriety on week nights because, since June 2008,
the individual has spent week nights alone in a trailer near his
work site.  TR at 18, 37.  Following the hearing, the individual
submitted a letter signed by the couple who are his neighbors at
the trailer site.  In this letter, the neighbors state that they
have never observed the individual exhibit any signs of
intoxication such as unsteadiness, slurred speech, or irrational
behavior.  See Individual’s submission of December 12, 2008. 

The individual’s father testified that the July 2007 death of the
individual’s sister changed the individual’s behavior concerning
alcohol, and that he has not seen the individual consume alcohol in
2008.  He stated that no alcohol was present at their recent
Thanksgiving celebration.  TR at 22-25.  The individual’s longtime
friend and attorney testified that he has seen the individual on
about four occasions in the last six months, and that the
individual did not consume alcohol or appear to have recently
consumed alcohol on those occasions.  He also stated that about a
month prior to the hearing, the individual told him that he had
stopped consuming alcohol because it was causing more problems in
his life than it was worth.  TR at 29. 

In light of the individual’s admitted isolation since June 2008 in
a trailer near his work site from Monday night through Thursday
night, I find that the testimony and evidence presented in this
proceeding provide insufficient corroborative support for the
individual’s assertions that he consumed only moderate amounts of
alcohol since his sister’s death in July 2007, and that he has been
abstinent from alcohol since September 15, 2008.  The individual’s
wife testified that she has no telephone contact with the
individual on week nights because the trailer has no cell phone
reception.  TR at 18.  Moreover, I find that the written assertions
of the individual’s neighbors at the trailer site are inadequate.
They indicate that they often see him “come and go” from his
trailer, and that they sometimes hear him working on a cabin that
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he is building next to his trailer.  I find that these neighbors do
not have the level of social contact with the individual that would
permit them to provide convincing support concerning his claim of
moderation leading to sobriety.  Moreover, their letter asserts
only that they have not observed him in an intoxicated state.  They
do not even claim to know whether or not he consumes alcohol at his
trailer.  Accordingly, I cannot conclude that the individual has
corroborated his assertions of moderate alcohol use since July 2007
and sobriety since September 15, 2008.  See Personnel Security
Hearing, Case No. TSO-0593 (2008)(sobriety not established by an
individual who spent Monday through Thursday nights alone, and who
was not engaged in recovery activities). 

Even if I found that the individual had demonstrated abstinence
from alcohol since September 15, 2008, it would not resolve the
security concerns in this proceeding.  At the hearing, the DOE-
consultant Psychiatrist testified that she believes that the
individual’s claimed two and a half months of sobriety would be too
short a time for the individual to demonstrate that he has made a
permanent change.  TR at 47.  She stated that, in her opinion, the
individual would need to demonstrate a greater understanding that
he has an alcohol problem before a period of reformation based on
abstinence alone could begin.  TR at 47-48. 

I am convinced by the DOE-consultant Psychiatrist’s testimony.  I
agree with the DOE-consultant Psychiatrist that the individual’s
claimed two and a half months of sobriety are not sufficient to
demonstrate that he is at low risk for relapse.  In this regard, I
note that medical professionals generally require a full year of
abstinence to establish rehabilitation from alcohol dependence
through abstinence and alcohol treatment, because a one year period
of abstinence allows an individual to go through a sufficient
number of ups and downs that normally occur within a year to test
whether he or she can withstand normal stresses without turning to
alcohol.  See Personnel Security Hearing, Case No. TSO-0150 (2005).
Further, I agree with the DOE-consultant Psychiatrist that formal
alcohol treatment, such as alcohol counseling or attendance at
Alcoholics Anonymous, is appropriate for the individual’s
rehabilitation.  Such counseling would allow the individual to
develop the understanding of his alcohol problem necessary to
reform his behaviors concerning alcohol and to maintain his
sobriety.  See  TR at 47-48.  The individual has not even begun to
participate in this aspect of a rehabilitation program.
Accordingly, I find that the individual has not resolved the DOE’s
Criteria H and J concerns. 
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V. CONCLUSION

For the reasons set forth above, I find that the individual suffers
from Alcohol Dependence subject to Criteria H and J.  Further, I
find that this derogatory information under Criteria H and J has
not been mitigated by sufficient evidence of rehabilitation and
reformation.  Accordingly, after considering all of the relevant
information, favorable or unfavorable, in a comprehensive and
common-sense manner, I conclude that the individual has not
demonstrated that granting him an access authorization would not
endanger the common defense and would be clearly consistent with
the national interest.  It is therefore my conclusion that the
individual should not be granted an access authorization.  The
individual or the DOE may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: January 30, 2009



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

2/ Criterion F relates, in relevant part, to information that a person “[deliberately misrepresented, falsified, or omitted

significant information from . . . a Questionnaire for Sensitive National Security Positions . . .” 10 C.F.R. § 710.8(f).

(continued...)
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 16, 2008

Case Number: TSO-0677

This Decision concerns the eligibility of xxxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  During a background investigation, the local DOE security office

(LSO) discovered some derogatory information that created a security concern.  DOE asked the

individual to participate in a Personnel Security Interview (PSI) in order to resolve the information.

The PSI did not resolve the security concerns. 

On August 5, 2008, the LSO sent a letter (Notification Letter) advising the individual that it

possessed reliable information that created a substantial doubt regarding his eligibility to hold an

access authorization.  In an attachment to the Notification Letter, the LSO explained that the

derogatory information fell within the purview of three potentially disqualifying criteria set forth in

the security regulations at 10 C.F.R. § 710.8, subsections (f), (k) and (l) (hereinafter referred to as

Criteria F, K and L, respectively).  2/
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2/(...continued)

Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, possessed, used, or experimented

with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to section 202 of the

Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as

prescribed or administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise

authorized by Federal law.”  10 C.F.R. § 710.8(k).  Criterion L relates, in relevant part, to information that a person has

“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not honest,

reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,

exploitation, or duress which may cause the individual to act contrary to the best interests of the national security . . . .”

10 C.F.R. § 710.8(l).

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented the testimony of two witnesses - his pastor and his supervisor.  He also testified

on his own behalf.  The DOE counsel did not present any witnesses.  Both the individual and DOE

submitted a number of written exhibits prior to and during the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision
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In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites three potentially disqualifying criteria as bases for denying the

individual’s security clearance, i.e. Criteria F, K and L.  To support its reliance on Criterion F, the

LSO points to inconsistencies between the individual’s response to the illegal drug question on his

2006 Questionnaire for National Security Positions (QNSP) and his responses regarding his illegal

drug use during a 2007 Personnel Security Interview (PSI).  Specifically, on the individual’s 2006

QNSP, he certified that he only used marijuana three or four times from July 1988 to January 1990.

Despite this certification, during a PSI conducted in October 2007, the individual admitted using

marijuana approximately 100 times from 1972 to 1991, and that he used the drug once a month over

a 19-year period.  In addition, on the individual’s 2006 QNSP, he certified that he never had a

clearance or access authorization denied, suspended, or revoked.  However, during the individual’s

2007 PSI, he admitted that his clearance was revoked in 1990 or 1991 after he tested positive for

marijuana.  Finally, on his QNSP, the individual failed to list terminations from three employers for

taking company property.

From a security standpoint, false statements made by an individual in the course of an official inquiry

regarding a determination of eligibility for DOE access authorization raise serious issues of honesty,

reliability, and trustworthiness.  The DOE security program is based on trust, and when a security

clearance holder breaches that trust, it is difficult to determine to what extent the individual can be

trusted again in the future.  See Guideline E of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to the

President for National Security Affairs, The White House. 

The LSO’s Criterion K concerns are predicated on the individual’s illegal drug use at various times

between 1972 and 1991.  In particular, the LSO cites the individual’s admission to using marijuana

100 times between 1972 and 1991, using hashish one time in 1973, using marijuana prior to going

to work six or seven times between 1973 and 1974, and failing a drug test while holding a security

clearance.   

There are significant security concerns associated with past or current illegal drug usage.  First,

engaging in criminal conduct can raise questions about a person’s ability or willingness to comply

with laws, rules and regulations.  See id. at Guideline H.  Second, illegal drugs can impair a person’s

judgment which, in turn, can raise questions about the person’s reliability and trustworthiness.  Id.

Moreover, from a common sense standpoint, a person’s reliability and trustworthiness is

questionable when he or she knowingly associates with persons who use illegal drugs.
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As for Criterion L, the LSO alleges that the individual used illegal drugs while holding a DOE

security clearance between 1972 and 1991. The individual’s use of illegal drugs in express

contravention of DOE’s policy against using illegal substances in all situations, especially while

holding a security clearance, calls into question the individual’s judgment, reliability, trustworthiness

and his ability to protect classified information.  See id. at Guideline E.  In addition, the LSO alleges

that the individual was terminated by three employers for taking company property without proper

authorization.  These incidents also raise questions about the individual’s judgment and reliability.

Id.

IV.  Findings of Fact

The relevant facts in this case are not in dispute.  The individual was granted an access authorization

in July 1970.  See DOE Exhibit 6.  His access authorization was terminated (not for cause) in January

1971 and reinstated in January 1976.  Id.  The individual’s access authorization was terminated again

in November 1982 (not for cause) and reinstated in November 1983.  Id.  In May 1990, the

individual’s access authorization was terminated, this time for cause as a result of testing positive

for illegal drugs.  Id. According to the individual, he failed the drug test due to second-hand smoke

after attending a concert.  The LSO requested a reinstatement of the individual’s access authorization

in May 2006.  Id.  As part of a routine background investigation, the individual completed a

Questionnaire for National Security Positions (QNSP).  See Ex. 5.  Question 24(b) on the QNSP

asks, in pertinent part,: “Have you ever illegally used a controlled substance while . . . possessing

a security clearance . . .”  Id.  The individual responded affirmatively to the question certifying that

he only used marijuana three or four times from July 1988 to January 1990.  Id.  In addition, on this

QNSP, the individual certified that he never had an access authorization denied, suspended or

revoked.  Id.  Finally, the individual did not list terminations from three  employers for taking

company property.  Id.    

In October 2007, the LSO asked the individual to participate in a Personnel Securuity Interview (PSI)

in order to resolve various security concerns.  This PSI did not resolve concerns regarding

falsification issues and the individual’s illegal drug use.  During this PSI, the individual provided

inconsistent information by admitting that he used marijuana approximately 100 times from 1972

to 1991, and that he used marijuana once a month over a 19-year period.  The individual also

provided inconsistent information by admitting that his clearance was revoked in 1990 or 1991 after

he tested positive for marijuana.    

During the October 2007 PSI, the individual admitted using marijuana prior to going to work six or

seven times between 1973 and 1974.  He also admitted that he used illegal drugs and  failed a drug

test while holding a security clearance.  See DOE Exh. 4. 

V. Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I have

determined that the individual’s access authorization should not be granted.  I cannot find that
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granting the individual’s security clearance would not endanger the common defense and security

and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific

findings I make in support of this decision are discussed below.

A. Criterion F

The key issue under Criterion F is whether the individual has brought forward sufficient evidence

to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In

considering this question, I found that the nature of the individual’s misrepresentations was serious.

The individual’s lack of candor concerning an area in his life that could increase his vulnerability

to coercion or blackmail raises important security concerns.  The DOE must rely on individuals who

are granted access authorization to be honest and truthful; this important principle underlies the

criterion set forth in 10 C.F.R. § 710.8(f).

During the hearing, the individual was questioned about his falsifications regarding his illegal drug

use on his 2006 QNSP.  He  testified that he failed to disclose the actual amount of marijuana he

used, stating that “I was afraid to admit that I did use [marijuana] quite a bit, not quite a bit but I used

it a whole lot more than three or four times.”  Transcript of Hearing (Tr.) at 59.  The individual

admitted that he should have been more honest about his marijuana use.  Id.  When asked whether

he intentionally lied to DOE on his QNSP, the individual responded that “I didn’t lie . . . I just didn’t

tell the complete truth about how much I used it.”  Id.  The individual further testified that most of

his drug usage occurred about 15 years ago “when I was doing all my wild partying . . .” after which

he realized that he needed to “straighten” his life out.  Id. at 61.  He testified that during this period,

around 1989, he still used marijuana occasionally, which is why he stated that he only used

marijuana three or four times from July 1988 to January 1990.  Id. at 62. 

During the hearing, the individual was also asked why he failed to report having an access

authorization denied, suspended or revoked.  Id. at 62.  He explained that when he left DOE after

testing positive for marijuana in 1990, his subsequent employer told him that he checked with DOE

and that his security clearance had not been “revoked,” but rather that the individual was placed on

“administrative leave over there.”  Id. at 63.  However, the individual did not present the testimony

of this employer to verify his explanation.  When questioned why he failed to list terminations from

three employers for taking company property, the individual testified that, with respect to one

employer, he was not terminated but rather he resigned from his position.  Id. at 65. He further stated

that after violating company policy, he either had to quit or get fired from this job.  Id. at 66.  The

individual admitted that maybe he should have listed it, but he did not.  However, he stated that he

did not intentionally withhold information from DOE.  Id.  The individual attempted to explain the

LSO’s allegation that he was terminated from three employers for taking company property.  He

testified that in all three instances he was treated unfairly.  Id. at  36.  On the first occasion, the

individual explained that a supervisor told him he could have an old cabinet that had been thrown

away.  Id. at 37.  According to the individual, the cabinet had been discarded and sitting in a

dumpster for about six days.  Id.  He explained that the company was cleaning and discarding old

furniture and other items when his supervisor told him he could have it.  Id.  The individual testified

that he was given permission to use the company forklift to retrieve the cabinet.  However, he was
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3/ Decision issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at

http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision in

the search engine located at http://www.oha.doe.gov/search.htm .”  

later told that he was not given permission to take the cabinet and was fired.  Id.  Similarly, on the

second occasion, the individual testified that a supervisor told him he could have galvanized union

fittings that were no longer being used.  Id. at 42.  He testified that he was stopped at the security

gate when he left work and was told that he did not have written authorization to take the fittings

home.  Id. at 44.  According to the individual, when he was called into Human Resources the next

day, his supervisor denied that he told him he could have the fittings and he was fired.  Id.  The

individual stated that he believed his supervisor wanted a family member to fill his position.  Id. at

46.  Finally, on the third occasion, the individual testified that he took a couple of shoe pads out of

an old display case that was no longer being used.  Id. at 48.  According to the individual, he planned

on cutting the shoe pad for his foot because he had a blister.  Id.  The individual testified that he was

questioned by a supervisor as to why he took the shoe pads and he explained what he was going to

do with them.  Id. at 51.  He further stated that he never left the employer’s property with the pads,

but was nevertheless told that he could not be trusted and was subsequently terminated.  Id.  Again,

the individual suggested that there must have been a “hidden” reason behind his termination because,

prior to this incident, the individual had no problems with his employer and had been trusted to

secure thousands of dollars in the company’s safe.

In a number of decisions, DOE Hearing Officers have considered the implications of falsifications.

The factors considered in these cases include the following: whether the individual came forward

voluntarily to admit his falsifications; the length of time the falsehood was maintained; whether a

pattern of falsification is evident; and the amount of time that has transpired since the individual’s

admission. See Personnel Security Hearing, Case No. VSO-0327 (2000) (less than a year of

truthfulness insufficient to overcome long history of falsification); Personnel Security Hearing, Case

No. VSO-0289 (1999) (19 months since last falsification not sufficient evidence of reformation from

falsifying by denying drug use); Personnel Security Hearing, Case No. VSO-0037 (1995) (voluntary

disclosure by the individual).  3/

After considering all the evidence before me, I find that the individual has failed to mitigate the

security concerns arising from his omissions about his marijuana use, his clearance being revoked

and his terminations from three employers for taking company property.  Although the individual

testified that he understands the importance of being completely honest with DOE and that he did

not intentionally misrepresent information, I find his explanations for the misrepresentations to be

unpersuasive.  First, the individual’s willingness to conceal information from the DOE in order to

avoid adverse consequences is an action that is simply unacceptable among access authorization

holders.  In addition, the individual did not voluntarily report his misrepresentations.  The individual

admitted his significant marijuana use, his security clearance revocation and his terminations for

taking company property during the course of an October 2007 PSI.  If the individual had not been

interviewed at that time, there is no indication in the record that he would have come forward

voluntarily to correct his falsifications.  Second, the individual maintained his falsifications for over

a year, from the time he signed his QNSP in 2006 until his October 2007 PSI. Third, the
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falsifications are recent.  Fourth, the individual acknowledged during the hearing that he was not

completely forthcoming about marijuana usage.  Fifth, during the period that the individual

maintained the falsehoods, the individual was vulnerable to blackmail, pressure or coercion.  Sixth,

at the time of his falsifications, the individual was a mature adult.  Finally, with respect to the

individual’s explanation about the revocation of his security clearance in 1990, the individual failed

to present corroborating testimony that his security clearance was not revoked as he alleged.  Had

the individual provided corroboration for this statement through witness testimony, he might have

allayed this security concern under Criterion F.  Absent corroboration, I cannot find mitigation here.

Likewise, with respect to the individual’s explanations regarding terminations from three employers

for taking company property, I find it troubling that the individual was not forthcoming regarding

these terminations on his 2006 QNSP even though he did not believe they were justified.  I also find

it difficult to believe that on three separate occasions with three separate employers that the

individual was without fault in taking property that did not belong to him.  For all the  foregoing

reasons, I find that the individual has failed to mitigate the security concerns raised by Criterion F.

B.  Criterion K

The individual testified that he has not used illegal drugs for 15 years and never intends to use them

again.  Tr. at 24.  He explained that illegal drugs destroyed his life and that he decided to change his

life for the better by disassociating from people who used drugs, going to church, getting married

and having a family.  Tr. at 24-28.  The individual further explained that he is more mature now and

looks back at what happened in his past as “stupid” mistakes.  Id. at 34.  The individual’s pastor

provided compelling testimony that the individual is a trustworthy individual who is dedicated to his

family.  Id. at 11.  He testified that the individual has talked to him about his past drug usage and that

the individual “does not act like a person who uses drugs.”  Id.  The individual’s supervisor similarly

testified that the individual is an honest person and is not aware of any drug usage by the individual.

Id. at 17-18.  

As an initial matter, I find that the individual’s last drug use is not recent and that its seriousness has

been mitigated by the passage of time.  The circumstances under which the individual used

marijuana, however, are troubling.  The individual was 40 years old and had been a DOE security

clearance holder when he tested positive for marijuana in 1990.  Id. at 24 and 31.  The individual’s

lapse in judgment at this time in his life certainly cannot be ascribed to his immaturity the time.

Furthermore, his lapse in judgment regarding his drug usage is serious given that he was well aware

of the illegality of his actions.  

Nevertheless, the individual convinced me through his testimony and that of his witnesses that there

is little likelihood that he will use illegal drugs again.  The individual convincingly testified that he

is a changed person since he stopped using drugs.  He also convincingly testified that he is dedicated

to his family and does not associate with persons who are involved in illegal drugs.  Id. at 27.  The

individual’s current behavior demonstrates that he is now comporting himself in an honest,

trustworthy and responsible manner.  After carefully weighing all the evidence, both favorable and

unfavorable, I find that the individual has presented compelling evidence which mitigates the

Criterion K security concerns at issue.
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C. Criterion L

To mitigate the Criterion L concerns, the individual presented the testimony of his pastor and

supervisor, both of whom testified that the individual is an honest, trustworthy person.  During the

hearing, the individual admitted that he used marijuana while holding a security clearance.  However,

he stated that his life has changed dramatically with respect to drugs.  Id. at 24.  He no longer uses

drugs and admitted that he understands the seriousness of DOE security concerns.  However, these

Criterion L concerns raise serious questions about the individual’s honesty, reliability and

trustworthiness.  In evaluating the evidence on this matter, I considered that the individual’s violation

of criminal law and DOE policy occurred about 15 years ago.  I also considered that the individual

provided possible explanations for his terminations by three employers for taking company property

without proper authorizations.  Against these positive factors are the following negative ones.  First,

the use of illegal drugs while holding a DOE security clearance is a very serious matter.  Second, the

individual was a mature person when he used illegal drugs and should have understood that his use

of drugs while in the possession of a security clearance posed a risk to national security.  Third,

although the individual provided possible explanations for his terminations for taking company

property, I was not convinced that he was completely without fault with regard to his three

terminations.  Again, absent corroboration of the individual’s explanations, I cannot find mitigation

here.  In the end , I must err on the side of national security with regard to these issues before me and

find that the individual did not present compelling evidence to mitigate the Criterion L concerns. 

    

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria F, K and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has brought forth convincing evidence to mitigate the security concerns associated with

Criterion K.  However, I find that the individual has not brought forth convincing evidence to

mitigate the security concerns associated with Criteria F and L.  I therefore cannot find that granting

the individual’s access authorization would not endanger the common defense and security and

would be consistent with the national interest.  Accordingly, I find that the individual’s access

authorization should not be granted.  The individual may seek review of this Decision by an Appeal

Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals
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Date:   March 5, 2009       
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 

Date of Filing:  September 17, 2008 
 

Case Number:  TSO-0678 
 

This Decision concerns the eligibility of  XXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should not be granted at this time.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires her to hold a security clearance.  In July 2007, the individual submitted a request for a 
security clearance and, shortly thereafter, the Office of Personnel Management (OPM) began an 
investigation into the individual’s background.  In order to resolve questions arising from the 
OPM investigation, the local DOE security office (LSO) conducted a Personnel Security 
Interview (PSI or Exhibit (Ex.) 11) with the individual in April 2008.  The PSI did not resolve 
the concern and the LSO referred the individual to a DOE consultant-psychiatrist (DOE 
psychiatrist) for a psychiatric examination.  The DOE psychiatrist examined the individual in 
June 2008, and memorialized his findings in a report (Report or Ex. 6).  Based on his findings, 
the DOE psychiatrist diagnosed the individual as suffering from alcohol abuse disorder and 
using alcohol habitually to excess, and without adequate evidence of rehabilitation or 
reformation.   
 
On August 5, 2008, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding her eligibility to hold a 
security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of one potentially disqualifying criterion set forth 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).   
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in the security regulations at 10 C.F.R. § 710.8, subsection (j) (hereinafter referred to as 
Criterion J).2   
 
Upon receipt of the Notification Letter, the individual exercised her right under the Part 710 
regulations by requesting an administrative review hearing.  On September 17, 2008, the 
Director of the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this 
case.  At the hearing, five witnesses testified.  The DOE psychiatrist testified on behalf of the 
agency.  The individual testified on her own behalf and also called her parents and cousin as 
witnesses.  In addition to the testimonial evidence, the DOE submitted 12 exhibits into the 
record.  The transcript taken at the hearing shall be hereinafter cited as “Tr.” Various documents 
that were submitted by the DOE counsel during this proceeding constitute exhibits to the hearing 
transcript and shall be cited as “Ex.”   
 

II. Analysis 
 

The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  Although it is impossible to predict with absolute certainty an individual’s 
future behavior, as the Hearing Officer I am directed to make a predictive assessment.  There is a 
strong presumption against the granting or restoring of a security clearance.  See Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard 
for the granting of security clearances indicates “that security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. 
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include 
knowledgeable participation; the frequency and recency of the conduct; the age and maturity of 
the individual at the time of the conduct; the voluntariness of the participation; the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation 
for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should not be 
granted at this time because I cannot conclude that granting the access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.” 10 C.F.R. § 710.8(j).   
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interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 
A.  Findings of Fact 
 
The individual first consumed alcohol at age 18.  PSI at 31.  She drank two to three wine coolers 
on the rare occasions when she attended a party.  Id.  However, as she got older and went out 
more, she also began to drink more alcohol, consuming four drinks in four hours every other 
weekend.  Id. at 32.   
 
The individual’s first alcohol-related incident occurred on December 31, 2002, at the age of 19.  
The individual consumed three mixed drinks in two hours at a friend’s house, and then 
accompanied that friend to a New Year’s Eve fraternity party.  PSI at 23.  There the individual 
drank more alcohol, but could not remember the exact amount.  Id. at 25.  Someone found the 
individual intoxicated in an alley and called the police to assist her.   Id. at 22-25; Ex. 4.  The 
individual believes that she had a blackout on this occasion because she does not recall what 
happened.  PSI at 27-28.  The individual remembers waking up in a hospital emergency room, 
where hospital personnel determined that she had been raped.  Id. at 21, 27-29.  She stayed in the 
hospital for five days but refused counseling about the rape.  Id. at 29.  She did, however, admit 
that she was intoxicated.  Id. at 29.  Even though she had experienced two or three blackouts in 
one year, she did not think she had a problem with alcohol.  Id. at 19.   
 
The second alcohol-related incident occurred in March 2003 when the individual was 20 years 
old.  She was sitting in a parked vehicle with friends when someone handed a bottle into the 
truck in which she was riding. Id. at 4, 30.  The bottle fell, drawing the attention of police who 
then cited the individual and her friends for Underage Possession of Alcohol.  Tr. at 17; Ex. 5.  
She went to court for the citation, and the charge was dismissed.  The individual continued to 
drink alcohol on two weekends a month.   
 
Between September 2005 and April 2007, the individual drank to intoxication approximately six 
times.  PSI at 34-37; Report at 1, 4, 9.  She went out every weekend and would consume up to 
seven drinks in four hours.  PSI at 36.  In September 2007, she began drinking more while living 
with a roommate who drank heavily.  Tr. at 18. 
 
The third alcohol-related incident occurred in December 2007.  The individual attended a 
birthday party at a restaurant and consumed two large martinis in one hour.  PSI at 16.  She did 
not feel intoxicated at the restaurant.  Id.  The police stopped her at a sobriety checkpoint while 
she was driving home, gave her sobriety tests, and then charged her with Aggravated Driving 
While Intoxicated (Aggravated DWI).  Ex. 8.  She registered 0.18 on the breathalyzer test, well 
over the legal limit.  PSI at 15; Ex. 8.   She was in a holding cell for 24 hours until her parents 
came to pick her up.  PSI at 19.  The court recommended 24 hours of community service, 
attendance at a victim impact panel, and DWI school.  Her license was suspended and an 
interlock was installed on her car, disabling the car if she registered a blood alcohol level of 
.025. Id. at 23.  She paid a fine and was placed on probation until June 2009.  Id. at 25.  While on 
probation, she was prohibited from drinking alcohol or from spending time at a bar.   
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In January 2008, the individual moved in with her parents.  She also voluntarily sought 
counseling through her employer.  Report at 6. In January 2008, the facility Employee 
Assistance Program (EAP) counselor recommended that the individual see an alcohol counselor. 
  Tr. at 32-33.   In order to resolve questions arising from the alcohol-related arrest and other 
derogatory information, the LSO conducted a PSI with the individual in April 2008.  During the 
PSI, the individual agreed to a referral to a DOE psychiatrist for a psychiatric examination.  Id. 
at 55-56. 
 
The DOE psychiatrist examined the individual in June 2008.   Ex. 7 at 1.  The psychiatrist 
diagnosed the individual with alcohol abuse, with no evidence of rehabilitation or reformation.  
Id.  at 8-11.  The doctor also indicated that for most of the two years prior to her DWI, the 
individual was a user of alcohol habitually to excess.  Id. He administered laboratory tests for 
drugs and alcohol, and the results were consistent with her assertion that she abstained from 
alcohol since December 2007.  In order to demonstrate reformation from alcohol abuse, the DOE 
psychiatrist recommended that the individual first have a desire to enter treatment.  If she chose 
treatment, the psychiatrist recommended weekly individual counseling or self-help groups like 
AA for one year, and one year of abstinence.  Id. at 10-11. The individual began sessions with an 
alcohol counselor in August 2008.  Tr. at 76.  However, in October 2008, the individual went to 
a bar with her cousin and drank half of a beer.  Id. at 53-33. 
   
B.  DOE’s Security Concerns 
 
As previously noted, the LSO cites Criterion J in the Notification Letter.  With regard to 
Criterion J, the LSO relies on the DOE psychiatrist’s opinion that the individual suffered from 
alcohol abuse. In support of its position, the DOE cites: (1) the individual’s intoxication and 
blackout in January 2003; (2) the individual’s excessive drinking from 2005 to 2007; (3) the 
individual’s association with a roommate in October 2007 that led to heavy drinking and a DWI 
arrest in December 2007; and (4) the individual’s continued consumption of alcohol that resulted 
in her rape in January 2003, a citation for underage drinking in March 2003 and her arrest for 
Aggravated DWI in December 2007.   Ex. 1. 
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s alcohol use under Criterion J.  The excessive consumption of 
alcohol is a security concern because that behavior can lead to the exercise of questionable 
judgment and the failure to control impulses, which in turn can raise questions about a person’s 
reliability and trustworthiness.  See Guideline G of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 2005, by 
the Assistant to the President for National Security Affairs, The White House.  The excessive use 
of alcohol also raises a security concern because of its intoxicating effect.  “Because the use of 
alcohol at the very least has the potential to impair a user’s judgment and reliability, individuals 
who use alcohol to excess may be susceptible to being coerced or exploited to reveal classified 
matters.  These security concerns are indeed important and have been recognized by a number of 
Hearing Officers in similar cases.”  Personnel Security Hearing, Case No. VSO-0417, (May 21, 
2001). 
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 C.  Hearing Testimony 
 

1.  The Individual  
 
The individual testified that she has worked for the contractor for 16 months.  Tr. at 14.  At the 
hearing, she described how she began drinking two to three wine coolers as a teenager but as she 
got older and went out more, she drank more.  Id. at 16.  On New Year’s Eve in 2002, she 
consumed two or three mixed drinks at a friend’s house prior to leaving for a fraternity party.   
Id. at 18.  She does not remember what she drank after that, and had a blackout.  Tr. at 18-19.  
The individual admitted that she had two or three alcoholic blackouts in a year, but did not think 
she had a problem with alcohol at that time. Id. at 20.    She discussed the underage possession 
citation, her first alcohol-related legal incident that occurred in March 2003 when she was 20.  
Ex. 5.  According to the individual, she was on her way to a party with friends.  Tr. at 17.  They 
were seated in two vehicles, and someone handed a bottle of alcohol out of one car to the other.  
The bottle fell, and a policeman in the parking lot saw the alcohol.  He gave the individual a 
citation for underage possession of alcohol.  Id. at 17.  Nonetheless, she continued drinking two 
weekends a month.  Id. at 18.     
 
Her heaviest drinking occurred in late 2007 when she was living with a friend who drank 
heavily, and at that time she did not think she had a problem with alcohol.  Tr. at 18.  She drank 
two weekends per month and did not think she had a problem until her arrest for DWI.  Id. at 18, 
29.  According to the individual, her last drink was in December 2007, the night of her DWI 
arrest. She had to pay a fine, do 24 hours of community service, attend a victim impact panel, 
attend DWI school and counseling, and install an interlock on her car.  Id. at 22-24.  She has 
never triggered the interlock device with alcohol use.  Id. at 23-24.    
 
The individual is on probation until June 2009.  Id. at 25. She does not drink when others do, 
although her current roommate drinks alcohol and some people still ask her to drink with them.  
Even though the alcohol counselor suggested that she attend Alcoholics Anonymous (AA) to 
show her probation officer that the individual did more than attend court-ordered counseling, the 
individual has not attended AA because of her schedule.  Id. at 38.  The counselor left the 
decision to attend AA with the individual.  Id. at 36.  She still sees the friend that she lived with 
at the time of the DWI, but they do not attend parties together.   
 
Her parents first found out about her drinking after the citation, and they were upset, according 
to the individual.  Id. at 26.  She now spends weekends socializing with friends who do not drink 
and with her family.  Id.  The individual attends counseling weekly.  Her family and her 
counselor are her support system, and she does not drink even when others do.  She has no 
intention to use alcohol again.  Id. at 31.  However, her current roommate drinks alcohol.  Id. at 
31.  The individual does not believe that she currently has an alcohol problem.  Id. at 29.   
   
2.  The Individual’s Family 
 
At the hearing, the individual’s mother, father and cousin testified on her behalf.  Her father 
testified that he told his daughter not to drink until she was of legal age, because he had noticed 
her drinking alcohol around age 18.  Tr. at 43.  He has not seen her drink alcohol since her 
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December 2007 DWI.  They spend time together on weekends, and he believes that she is on the 
right track now.  Id. at 46-47.  He attributed her previous drinking to peer pressure.  Id. at 49.  
The individual’s mother testified that the individual had informed her of the underage drinking 
incident, and the mother warned her daughter not to associate with a certain person.  Id. at 66.  
The individual no longer associates with that person.  She has only seen her daughter intoxicated 
once.  Id. at 67.  The mother warned her daughter to stop drinking and she believes that her 
daughter stopped drinking after the December 2007 DWI arrest.  Id. at 69.   
 
The individual’s cousin sees the individual every couple of weeks, and they go out to dinner and 
the movies.  Tr. at 52.  Two months prior to the hearing, they went out to dinner, and each had a 
beer; however, the individual only drank half of her beer.  Id. at 55.  The individual told her 
cousin that she was uncomfortable at the bar.  Id. at 55.  She has visited the individual’s home in 
the last few months, but has not seen any alcohol in the individual’s house.  Id. at 55.  She 
testified that the individual is stressed about her DWI and what has happened since. The cousin 
testified that she considers the individual to be a truthful person.  However, she believes that the 
individual’s friends are not a good influence on her, and one friend in particular has a drinking 
problem.  Id. at 61-62.   
 
3. The Alcohol Counselor 
 
The individual’s alcohol counselor is a licensed addiction therapist.  Tr. at 83.  The counselor 
testified that the individual came to her by court order in August 2008, and that they had seven 
sessions since then.  Tr. at 75-76.  She considers the individual to be stable, abstinent, and no 
longer in need of counseling.  Id. at 78.  She concluded that the individual’s participation is 
sufficient for rehabilitation or reformation of the behavior that led to court intervention.  Id. at 
80.  The individual is honest, compliant, and has a good attitude.  The counselor did not make a 
diagnosis of any psychiatric condition.  She did not ask the individual to attend AA because the 
individual does not have an “ongoing lifestyle” of heavy drinking.  Id. at 86.  When informed 
that the individual took a drink two months prior to the hearing, the counselor did not consider 
this a problem or a relapse.  Id. at 93. 
 
4.  The DOE Psychiatrist 
 
The DOE psychiatrist was present during the entire proceeding and testified at the end of the 
hearing.  He first evaluated the individual in June 2008, using her personnel security file and a 
personal interview.  See Report.  He administered laboratory tests, and the results found no 
excessive drinking.  Tr. at 100.  He concluded that in late 2007, the individual was drinking to 
twice the legal limit on weekends, and had experienced three alcohol-related legal problems.  
The psychiatrist found that intoxication affected her judgment, and was stricter than the alcohol 
counselor or the EAP counselor in his analysis of her problem.  Id. at 102.  Even though the 
individual’s legal problems occurred over more than a 12 month period, he opined that: (1) the 
seriousness of the legal problems; (2) the number of the legal problems; and (3) the gradual 
increase in her alcohol consumption that caused such a high level of functional impairment were 
an appropriate basis for his conclusion that the individual had an alcohol abuse disorder based on 
the criteria set forth in the Diagnostic and Statistical Manual of the American Psychiatric 
Association, IVth Edition TR (DSM-IV TR).   Id. at 100-104.  He concluded that the individual 



 
 

- 7 -

required one year of treatment and sobriety, starting from December 2007, so that she could 
move from early to sustained remission of alcohol abuse.  Id. at 106-8.   
 
During the hearing, the psychiatrist heard new evidence and made additional findings that 
caused him to reevaluate the individual.  Id. at 109.  The psychiatrist testified that the new 
information he gathered at the hearing was mostly unfavorable.  For example, he was concerned 
by the following: (1) testimony that the individual lives with a roommate who drinks, even 
though she had moved in with her parents the prior year in order to escape the drinking of her 
previous roommate; (2) statements by the individual that she does not think that she has an 
alcohol problem; and (3) testimony of the individual’s cousin that the individual drank alcohol in 
a bar two months prior to the hearing, a violation of the terms of her probation.  He argued that 
the individual runs the risk of increasing her drinking if she continues to go out socially as she 
did with her cousin.  The psychiatrist found that although the individual is making progress, she 
does not show adequate evidence of rehabilitation or reformation.  Id. at 112.  He opined that 
after completing one year of treatment and sobriety the individual will demonstrate adequate 
evidence of rehabilitation and reformation.  That year will end in October 2009, 12 months after 
her last alcohol consumption.  Id. at 116.   
 
D.  Evidence of Rehabilitation and Reformation 
 
The mental health professionals differ in their opinions on whether or not the individual has 
shown adequate evidence of rehabilitation or reformation from alcohol abuse.  The alcohol 
counselor never diagnosed the individual with alcohol abuse, or any other disorder.  She 
considered the individual to be rehabilitated or reformed from the behavior that brought her to 
court intervention.  Despite the individual’s consumption of alcohol two months prior to the 
hearing and in violation of her probation, the counselor did not consider this a problem.   The 
DOE psychiatrist, on the other hand, was concerned by the individual’s recent alcohol 
consumption and the fact that it occurred in a social setting.   Based on that information, 
admitted by the individual herself, the DOE psychiatrist concluded that the individual did not 
present adequate evidence of rehabilitation or reformation.  The psychiatrist argued that there is 
an unacceptable risk of relapse if the individual does not complete one full year of treatment and 
sobriety, given her alcohol-related legal problems and her admitted contravention of the terms of 
her probation.   
 
Based on testimony and evidence at the hearing, I find that the individual is making good 
progress in her alcohol treatment.  Specifically, she is attending counseling, has a good rapport 
with her counselor, and has not had a drink since October 2008.  She seems to now understand 
the problems that her alcohol consumption has caused.  However, I agree with the conclusion of 
the DOE psychiatrist--that the individual has not yet shown adequate evidence of rehabilitation 
or reformation--for the following reasons.  First, the individual was well aware that her probation 
prohibited alcohol consumption and also did not allow her to be present in a bar until June 2009. 
Despite these conditions, she went to a bar with her cousin in October 2008 and had a beer.  
Second, the individual attempted to explain her lapse by saying that she “forgot about the drink 
because she only drank half of it.”  Tr. at 120.  She also explained that her counselor told her it 
was alright to drink in moderation.  Id. at 121.  These statements demonstrate the individual’s 
denial of the depth of her alcohol problem.  Even if her counselor said a drink was acceptable, 
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the individual was still bound by the conditions of her probation, which forbade the consumption 
of alcohol.  Id. at 124.  I also agree with the DOE psychiatrist that the individual needs to 
complete 12 months of sobriety to demonstrate that she can avoid the triggers in social situations 
that have caused her to have alcohol-related legal problems.  Therefore, based on a review of the 
record, I agree with the DOE psychiatrist that the individual has not demonstrated adequate 
evidence of rehabilitation or reformation from alcohol abuse until she completes one year of 
sobriety and counseling in October 2009.   

 
 

IV. Conclusion 
 
In view of the unresolved Criterion J concerns, and the record before me, I cannot find that 
granting the individual’s access authorization would not endanger the common defense and 
security and would be consistent with the national interest.  Accordingly, I find that the 
individual’s access authorization should not be granted at this time.  Any party may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 20, 2009 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  September 16, 2008 
 
Case Number:  TSO-0679 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter “the Individual”) to 
have his access authorization restored.1  After reviewing the testimony and evidence presented in 
this matter, it is my decision that the Individual’s access authorization should not be restored.2   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable.  10 
C.F.R. § 710.7(a). 
 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 

 
The Individual is an employee at a DOE facility.  In September 1975, the Individual was granted 
a security clearance. During the period December 1975 through December 1976, the Individual 
smoked marijuana three times. Again, during the period 1979 thru 1981, the Individual smoked 
marijuana once or twice. In 2001, the Individual “tasted” marijuana residue in a pipe. In a 
Personnel Security Questionnaire (PSQ) completed in August 1985 and in Questionnaires for 
National Security Positions (QNSPs) completed in July 1996 and May 2002, the Individual 
denied using illegal drugs. In November 2007, the Individual completed a QNSP in which he 
stated that he had only used marijuana three times from December 1975 through December 
1976. 
 
As part of the process to receive another clearance from another agency, the Individual 
underwent a polygraph examination. When asked about illegal drugs, the Individual denied any 
involvement. The polygraph indicated that this was a possibly deceptive answer. The Individual 
then revealed to the examiner his prior drug usage. A report concerning the results of the 
examination was sent to the local security office in March 2008. To resolve the issues raised by 
the Individual’s admitted illegal drug use and apparent falsification regarding several QNSPs, the 
LSO conducted a personnel security interview (PSI) with the Individual in June 2008 (6/08 PSI). 
In the PSI, the Individual admitted his use of marijuana and that he deliberately hid his use of 
marijuana from the DOE.  
 
Because the PSI failed to resolve the derogatory information, the Individual’s security clearance 
was suspended. The LSO sought administrative review of this matter and issued a notification 
letter (Notification Letter) to the Individual on August 5, 2008. In the Notification Letter, the 
Individual was informed that he had falsified his answers regarding his illegal drug use in 
QNSPs dated July 1996, May 2002, and November 2007. Additionally, the Individual had 
falsely stated that he had no involvement with illegal drugs in the August 1985 Personnel 
Security Questionnaire. This information constituted derogatory information under 10 C.F.R. § 
710.8(f) (Criterion F). The Notification Letter also cited the Individual’s admitted use of 
marijuana as derogatory information under 10 C.F.R. § 710.8(k) (Criterion K). As derogatory 
information under 10 C.F.R. § 710.8(l) (Criterion L), the Notification Letter cited the 
Individual’s attempt to provide a false answer in the polygraph examination and his use of 
marijuana while holding a security clearance. Also cited as Criterion L derogatory information 
was the fact that the Individual had used marijuana despite having signed a number of security 
acknowledgment forms certifying that involvement with illegal drugs could result in the loss of 
his security clearance. Additionally, the Individual had provided false answers in three QNSPs 
despite having signed three letters of instruction from the DOE certifying his knowledge that 
falsifying a QNSP could result in the revocation of his security clearance. 3 

                                                 
3 Criterion F refers to derogatory information that indicates that an individual “deliberately misrepresented, falsified, 
or omitted significant information from . . .  a Questionnaire for  Sensitive (or National Security) Positions, [or]  . . .  
a personnel security interview, . . . made in response to official inquiry on a matter that is relevant to a determination 
regarding eligibility for DOE access authorization.” 10 C.F.R. § 710.8(f). Criterion K refers to information 
indicating that an individual has “[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or 
other substance listed in the Schedule of Controlled Substances . . . (such as marijuana, cocaine, amphetamines, 
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A hearing was held in this matter.  At the hearing, DOE did not present any witnesses. The 
Individual offered his own testimony, as well as that of seven other witnesses – two of his 
managers (Manager 1 and Manager 2), a friend, a neighbor, a mentee, a co-worker (Co-Worker 
1) and a business partner. The DOE submitted 29 exhibits (Exs. 1-29) for the record. The 
Individual submitted 20 exhibits (Ind. Exs. A-S) which include sworn declarations from two 
other co-workers (Co-Workers 2 and 3), a licensed counselor and his spouse.  

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
The Individual has been employed by the DOE since September 1975. DOE Exhibit (Ex.) 20 at 
7. In that month, the Individual was also granted a security clearance. Ex. 4 at 2. During the 
period 1971 to 1976, the Individual used marijuana approximately 3 times a year. Ex. 2 at 5-6; 
Tr. at 260. 4  After a period of abstinence, the Individual smoked marijuana on two occasions 
during the period 1979 to 1981.  Hearing Transcript (Tr.) at 232; Ex. 2 at 5-6. 
 
The Individual was asked to complete a Personnel Security Questionnaire in August 1985 (8/85 
PSQ). In the 8/85 PSQ the Individual answered “No” when asked had he ever been a user of any 
illegal drugs, including marijuana. Ex. 25 at 3.  
 
In May 1991, the Individual completed a Questionnaire for National Security Positions (5/91 
QNSP). The Individual also signed a letter of instruction in which he certified that he understood 
that falsifying a QNSP could result in the loss of a security clearance. Ex. 19 (5/91 letter of 
instruction).  
 
As part of a reinvestigation, the Individual was asked to complete another QNSP in July 1996 
(7/96 QNSP). In the 7/96 QNSP the Individual answered ”No” to a question asking if he had 
ever used a controlled substance while possessing a security clearance. Ex. 23 at 4. The 
Individual at this time also signed a security acknowledgment form certifying he understood that 
involvement  with any illegal drug  could result in the loss of his security clearance. Ex. 16 (July 
1996 security acknowledgment form). Additionally, he signed another letter of instruction.  Ex. 
18 (July 1996 letter of instruction).  
 
In 1999, the Individual smoked marijuana twice during a one-week period. Tr. at 233. The 
marijuana was provided by a woman whom he was dating at the time. Ex. 2 at 6.  
 

                                                                                                                                                             
barbiturates, narcotics, etc.).” 10 C.F.R § 710.8(k). Criterion L references information indicating that an individual is 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy. . . .” 10 C.F.R. § 710.8(l). 
 
4 At the hearing, the individual testified that during this period of time he smoked marijuana approximately three or 
four times in 1971 and then for the remainder of the period 1972 to 1976 smoked marijuana “maybe once a year.” 
Transcript of Hearing (Tr.) at 202. Later, the Individual testified that in 1976 he smoked marijuana on three 
occasions. Tr. at 260.   
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In 2002, the Individual, while cleaning a rental property, discovered a pipe belonging to the 
former tenant. The Individual tasted the pipe residue in order to determine if the tenant had been 
smoking marijuana. Ex. 2 at 6; Ex. 28 at 32; Tr. at  274.  
 
The Individual, as part of a reinvestigation, completed another QNSP in May 2002 (5/02 QNSP). 
In  this QNSP, the Individual again answered “No”  to a question asking if he had ever used a 
controlled substance while possessing a security clearance. Ex. 21 at 8. He also answered “No” 
to a question asking if he had used an illegal drug within seven years of the date of the QNSP. 
Ex. 21 at 8. The Individual also signed another security acknowledgment form and letter of 
instruction. Ex. 15, 17 (May 2002 security acknowledgment form and May 2002 letter of 
instruction respectively). 
 
In July 2007, as part of the process for obtaining a security clearance from another federal 
agency  the Individual underwent a polygraph examination. Ex. 2 at 6; Ex. 3 at 3. During this 
examination, the polygraph indicated that the Individual was providing deceptive answers with 
regard to question dealing with illegal drug usage. The Individual then admitted to the examiner 
that he had used marijuana while holding a security clearance. Ex. 28 at 27. He also stated to the 
examiner that he had last used marijuana in 1981. Ex. 28 at 28-29. 
 
In November 2007, the Individual completed a QNSP (11/07 QNSP).5 In this QNSP, the 
Individual  answered “No” to a question asking if he had used marijuana within seven years of 
the date of the  QNSP. Ex. 20 at 25. The Individual did answer “Yes” to a question which asked 
if he had ever used marijuana while holding a security clearance. Ex. 20 at 25. In describing the 
extent of his marijuana usage in this QNSP, the Individual stated that he had used marijuana 
three times during the approximate period of December 1975 through December 1976. Ex. 20 at 
25. The Individual also executed another security acknowledgment form. Ex. 14. 
 
The Local Security Office (LSO) received a report in March 2008 regarding the polygraph 
examination of the Individual. This prompted the LSO to conduct the 6/08 PSI with the 
Individual. In this interview, he admitted that he had deliberately hid his prior drug use while 
holding a DOE security clearance and that he made false statements in the clearance process 
regarding his illegal drug use. Ex. 28 at  38-39. By way of explanation, he stated that he wished 
to “push this problem . . . into the past” and that his attempt to hide this information was 
“misguided.” Ex. 28 at 53, 59. His initial failure to report his illegal drug use was motivated by 
his fear that such a revelation would affect his ability to be granted a security clearance. Ex. 28 at 
36. He was also concerned about causing “unnecessary grief” for his family if he failed to gain 
the security clearance and employment at the DOE facility. Ex. 28 at 36-37. Further, the 
Individual admitted that when he was granted his security clearance, he was aware that DOE had 
a “no drug use policy.” Ex. 28 at 39. 
 
 
 
 

                                                 
5 The form the Individual completed in November 2007 is actually entitled Electronic Questionnaire for 
Investigations Processing. Because  it contains the same questions as a QNSP, I will refer to it as the 11/07 QNSP. 
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IV.   ANALYSIS 

 
 
A. Criterion F 
 
The concerns raised by the Criterion F derogatory information regarding the Individual’s failure 
to reveal his prior use of marijuana, and the exact extent of his use, are well substantiated in the 
record. Consequently the LSO had more than sufficient evidence to support invoking this 
Criterion.  
 
I have summarized the alleged falsifications in the table below: 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
At the hearing, the Individual challenged the LSO’s assertion that his answers in the 8/85 PSQ 
and the 11/07 QNSP were in fact falsifications.  The Individual testified that with regard to the  

                                                 
6 The Individual originally remembered the incident as occurring in 2001. However, he discovered a receipt from an 
heating unit repair made to the rental property which occurred at the time of his cleaning of the rental unit. The 
receipt indicated the date of the repair as November 2002. See Ind. Ex. E (Spouse’s sworn declaration concerning 
the incident and receipt for work); Ind. Ex. T at 1 n.1. 

Document 
 

Alleged Falsification 

 
8/85 PSQ 

 
Answered “No” to question regarding illegal drug use 
 

 
7/96 
QNSP 

 
Answered “No” to a question asking if he had ever used illegal 
drugs while holding a security clearance 
 

 
5/02 
QNSP 

 
Answered “No” to a question asking if he had used an illegal 
drug within seven years of the date of the QNSP 
 
Answered “No” to a question asking if he had used an illegal 
drug while holding a security clearance 
 

 
11/07 
QNSP 

 
Answered “No” to a question asking if he had used an illegal 
drug within seven years of the date of the QNSP 
 
Omitted to record his use of marijuana between 1979 and 1981 
as well as his “tasting” of marijuana residue in 20026 
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8/85 PSQ, the question asked if he had been a “user of illegal drugs” and, that given his very 
sporadic use of marijuana several years in the past, he did not in fact qualify as an “user of illegal 
drugs.” Tr. at 203; See Ind. Ex. O. The Individual also testified that there was no written 
guidance regarding the language used in the PSQ or other letter of instruction as to the form. 
Consequently, he convinced himself that his answer was not a falsehood. Tr. at 203, 206-07.  
 
The Individual also challenges the allegation that he falsified answers in the 11/07 QNSP. As to 
the question asking if he had used an illegal drug within seven years of the date of the QNSP, he 
believed that his tasting of marijuana residue in 2002 was not relevant or material and should not 
be considered “usage.” Tr. at 199, 275. He was influenced in this regard by his conversation with 
the July 2007 polygraph examiner in which the examiner stated that the tasting incident was 
irrelevant to the examination and that he was only interested in events where the Individual 
sought to get “high.” Tr. at 275.  Additionally, the Individual asserted that his failure to record 
two periods of marijuana usage in the 11/07 QNSP is not a falsification but an “omission.” Tr. at 
216; see Ind. Ex. O.  As for the rest of the allegations contained in the Notification Letter, the 
Individual admits providing false information regarding his marijuana usage or failing to provide 
complete information. Tr. at 203-04.  
 
After considering the evidence in the record I conclude that the Individual’s answer regarding 
illegal drug use in the 8/85 PSQ was a falsification. The question in that form (Question No. 
11.A) specifically asks “Are you now, or have you been, a user of any narcotic, hallucinogen, 
stimulant, depressant, or cannabis (to include marijuana and/or hashish) except as prescribed by 
a licensed physician?” Ex. 25 at 3.  The Individual answered “No” to this question. Given the 
plain language of the question asking about prior use (“have you been”) and the Individual’s 
prior use of marijuana through the period 1971-76, the Individual’s negative answer is false. 
 
With regard to the 11/07 QNSP, I find that the Individual could have reasonably answered “No” 
to the question about illegal drug use in the past seven years. Question No. 24a asks “ . . . . in the 
last 7 years have you illegally used any controlled substance, for example, marijuana . . .?” Ex. 
20 at 31. Whether the Individual provided a false answer to this question with regard to his 2002 
involvement with tasting marijuana ash residue is dependent on the meaning of the word “used.” 
The definition of the word “use” (the present tense of the verb “used”) is given in Black’s Law 
Dictionary as “[t]he application or employment of something.” Black’s Law Dictionary 7th ed. at 
1540.  Individual testified that he tasted the residue of a pipe he found at a rental property to 
determine whether the prior tenant had been using marijuana and not to obtain a behavioral 
effect (“high”). Tr. at 199-200, 234-35. This testimony is supported by his spouse’s sworn 
statement regarding the events of the day that led to the discovery of the pipe. Ind. Ex. E. 
Because the Individual did not taste the pipe residue to obtain a behavioral effect, the ordinary 
purpose for which most individuals use marijuana, I find that the Individual had no intent to 
provide a false answer to Question No. 24a of the QNSP. Cf. Industrial Security Program, ISCR 
Case No. 03-15854 (2003) (Defense Office of Hearings and Appeals Administrative Judge in 
security clearance case found that applicant did not have intent to deceive interviewer about 
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marijuana use when she neglected to disclose incident with marijuana where individual only 
tasted ash residue in marijuana bowl).7  
 
Nevertheless, the Individual has provided false information in the 8/85 QSP, 7/96 QNSP and 
5/02 QNSP regarding his use of marijuana and his use of marijuana while possessing a security 
clearance.  This pattern of falsification is significant and long-standing. The Individual presented 
a number of witnesses and sworn statements from others as well as his own testimony in an 
attempt to mitigate concerns raised by his falsifications.  
 
The Individual testified that, because of the problems that have arisen from his failure to be 
candid concerning his marijuana use, he has undertaken significant introspection in order to 
determine what deficiencies in character has led him to exhibit poor judgment. Tr. at 255. This 
introspection has led him to consult trusted friends as well as a relationship counselor. Tr. at 255; 
see Ind. Ex. R. His introspection has led him to believe that he “pay[s] far too much attention to 
gaining other people’s approval . . . and this goes . . . for DOE.” Tr. at 226. Additionally, he 
found that he lacks empathy in some areas of his life including being able to perceive how others 
would feel about his falsifications. Tr. at 227. As a result of this process, he believes that he has 
an improved understanding of himself and is confident that such a lapse in judgment will not 
occur again. Tr. at 255.  
 
With regard to his use of marijuana in 1976 while holding a security clearance, the Individual 
testified that while he knew use of marijuana was against DOE policy, he convinced himself that 
his use was “victimless” and that he believed that there was little chance that of use would be 
discovered. Tr. at 230-31. 
 
The Individual also testified as to the circumstances surrounding his misrepresentation to the 
polygraph examiner. When the Individual was being considered for another security clearance 
with another agency, he was asked to take a polygraph examination. Tr. at 217. The Individual 
decided that this would be an appropriate time to reveal to the agency and the DOE his prior use 
of marijuana. Tr. at 217.  Then the Individual “lost his resolve.” Tr. at 217.  The Individual 
described two motivations for providing false information to the polygraph examiner. First, he 
thought there was a chance that the questions he might be asked during this examination might 
not require him to provide a false answer. Tr. at 220. Lastly, he had a “scientific curiosity as to 
whether I could lie my way through a polygraph . . . .”  Tr. at 221. At the time, he believed that 
he could “sail through any polygraph.” Tr. at 221. He is now very embarrassed to have held these 
beliefs. Tr. at 220. 
   
The Individual presented seven witnesses who testified concerning the Individual’s honesty. In 
the case of  four of the witnesses, Manager 1, his Friend, his Neighbor and Co-Worker 1, each 
has known the Individual for more than 20 years. Tr. at 14, 35, 62, 143. The other witnesses, 
Manager 2, a Mentee, and his Business Partner, have known the Individual for various periods of 
time ranging from 8 to 15 years. Tr. at 86, 126, 168. Each of the witnesses, many of whom have 
worked extensively with the Individual at the DOE facility, had been shown a copy of the 

                                                 
7 The Defense Office of Hearings and Appeals decision may be accessed at www.dod.mil/dodgc/doha/industrial/03-
15854.h1.html. 
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Notification Letter or otherwise informed by the Individual as to the nature of the derogatory 
information described in the Notification Letter. Each of the witnesses testified as to his 
excellent opinion as to Individual’s honesty. Typical of the testimony in support of the 
Individual’s honesty was testimony such as “You’re [the Individual is] a very honest 
person . . . .”, “I think you’re [the Individual] sort of a Boy Scout and a straight arrow”,  “I’ve 
always thought you were an honest trustworthy individual.”. Tr. at 176 (Business Partner), 66 
(Neighbor), 131 (Mentee). The Individual’s Business Partner testified as to the Individual’s 
concern that all of their firm’s technology transfers from the DOE facility were proper and that 
their firm avoided even the appearance of a conflict of interest. Tr. at 179-80. All testified to the 
Individual’s dedicated observance of security regulations. See, e.g., Tr. at 17, 43, 98-99, 129-30, 
151-52, 172-73 (Manager 1, Friend, Manager 2, Mentee, Co-Worker 1, Business Partner, 
respectively) . 
 
Additionally, the Individual submitted sworn declarations from two other co-workers and his 
counselor. Co-Workers 2 and 3 have known the Individual for 15 and 28 years, respectively. Ind. 
Ex. P and Q. Both strongly affirm the Individual’s honesty and character. The Counselor worked 
with the Individual in couples therapy during several years in the late 1990’s. He saw the 
Individual professionally in November 2008 so that the Individual could better understand the 
personal issues that led to his past marijuana use and his decision to hide his involvement. Ex. R. 
The Counselor states in his declaration that “it has been my experience that [the Individual] is a 
man of honesty and integrity.” Ind. Ex. R.  
 
In a written submission, the Individual has summarized the various facts he believes mitigate the 
falsifications described in the Notification Letter. Ind. Ex. T. These mitigating factors are listed 
below: 
 

1. He voluntarily elected to undergo the polygraph examination in July 2007 with 
an intention to disclose all of the information that had been improperly withheld; 
 
2. He accurately answered questions on the 11/07 QNSP regarding use of 
marijuana, although he omitted  two periods of use in 1979-81 and 1999; 
 
3. He voluntarily revealed that he had used marijuana twice in 1999 in his request 
for a hearing despite the fact this use had not been cited in the Notification Letter 
or disclosed in the 6/08 PSI; 
 
4. Despite his attempt to mislead the polygraph examination, he was still granted 
a security clearance by the sponsoring agency; 
 
5. He sincerely regrets the falsification in the 7/96 QNSP, 5/02 QNSP and the 
omissions in his 11/07 QNSP; and, 
 
6.  He has undertaken a period of serious introspection as to deficiencies of 
character that led him to be susceptible to the poor judgment that resulted in the 
falsifications. His efforts have resulted in an improved understanding of himself 
and confidence that such incidents will not happen again. 
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7. The false answers and omissions are connected to a “single, very narrow 
aspect” of his life. An analysis of  his entire life would show that all other aspects 
of his life are beyond reproach, i.e., no criminal or alcohol incidents, financial 
irresponsibility, or high-risk behaviors. 

    
Cases involving verified falsifications are difficult to resolve because there are neither experts to 
opine on what constitutes rehabilitation from lying nor security programs to achieve 
rehabilitation. Therefore, Hearing Officers must look at the statements of an individual, the facts 
surrounding the falsification and the individual’s subsequent history in order to assess whether 
the individual can be considered rehabilitated from his or her falsehoods and whether restoring 
the individual’s security clearance would pose a threat to national security. See, e.g., Personnel 
Security Hearing, Case No. TSO-0140 (2004). After reviewing the facts of this case, I must 
conclude that the Individual has failed to mitigate the concerns raised by his admitted 
falsifications.  
 
The Individual has demonstrated a very recent history of falsification and omission. Specifically,  
the Individual tried to deceive a polygraph examiner in July 2007 as to his use of marijuana. 
Further, the Individual omitted information in a December 2007 QNSP regarding his history of 
marijuana use. At the hearing, the Individual admitted during the June 2008 PSI that he 
“effectively lied” when he answered that his last use of marijuana occurred in 1976. Tr. at 263; 
see Ex. 28 at 15. In explaining his response, the Individual testified  
 

As stated in the -- elsewhere in this personnel security interview, my erroneous 
thinking was to make myself look better by pushing my marijuana use further in 
the past, then even I could justify my -- I could better justify immaturity of 
judgment on my part. 

 
Tr. at 264.  
 
The Individual’s duration of perpetuating his falsification is significant. He denied his illegal 
drug use in 1985 (8/85 QSP) and did not reveal his prior marijuana use to DOE until 2007 (11/07 
QNSP), almost 12 years later. The Individual did not reveal his prior drug use until he was 
motivated to confess by virtue of the detection of a false answer during the polygraph 
examination in July 2007. His history of honesty regarding his prior marijuana use is relatively 
brief, less than one year.  
 
Against this factual background, I find that none of the factors asserted by the Individual 
mitigates the concerns raised by his extensive and prolonged history of falsification. The fact that 
he intended to reveal his prior use at the polygraph examination counts for little weight, 
especially since at the examination he attempted to provide false answers concerning his use of 
illegal drugs. Further, the fact that he did not provide a false assertive answer in the 11/07 QNSP 
does not excuse his omission of other periods of marijuana use. Even if I were to adopt the 
Individual’s contention that he had not falsified any items in the 11/07 PSI, that fact provides 
only an isolated incident of candor. I also give little weight to the fact that he revealed his use of 
marijuana in 1999 in his request for a hearing in this matter. By the time of this disclosure, the 
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Individual’s security clearance had already been suspended and consequently, the Individual had 
a significant external motivation to be candid.  
 
The fact that the Individual was, despite his attempt at falsification, granted a security clearance 
by another agency, does not provide any mitigation in this matter. Another agency’s 
determination of fitness for a security clearance is not binding on the DOE and it may reflect a 
different assessment of risk than that deemed appropriate for DOE. I do find that his regret for 
the falsification and his serious attempt at self examination provides some mitigation for his 
falsifications. I believe that the Individual is on the path to a fundamental change regarding his 
ability to be completely honest about all phases of his life. However, given the extensive nature 
of his history of falsification and the fact that he has recently falsified information, I do not find 
that these factors sufficiently mitigate the security concerns raised by his conduct. Lastly, I do 
not find that the fact that his falsification was restricted to a “narrow” part of his life to be a 
mitigating factor. As a number of Hearing Officers have found, the DOE security program is 
based on trust, and when a security clearance holder breaches that trust, it is difficult to 
determine to what extent the individual can be trusted again in the future. See, e.g., Personnel 
Security Hearing, Case No. VSO-0448 (2001). Further, the fact that a person may have many 
outstanding features to his or her character, excellent work performance, and scrupulous 
adherence to security regulations, does not eliminate the security risk that falsification creates. 
The risk remains that such a person, once having lied to DOE, may lie in the future when 
presented with a difficult circumstance.  
 
In sum, I find that the Individual has not resolved the security concerns raised by his admitted 
falsifications.  
 
 B. Criterion K 
 
The concerns raised by the Criterion K derogatory information arise from the Individual’s 
admitted prior use of marijuana. Given the Individual’s self reporting of prior marijuana use, the 
LSO had more than sufficient evidence to support invoking this Criterion. 
 
At the hearing, the Individual testified that his marijuana use began while attending college. Tr. 
at 227. His use during the period 1971 to 1976 was primarily with his friends. Tr. at 229. The 
Individual testified that since being granted a clearance, he has smoked marijuana on seven 
occasions – three times in 1976, two times during 1979-1981 and two times within one week in 
1999. Tr. at 260-61.  During 1976, he smoked marijuana with his then wife. Tr. at 231-32. His 
use of marijuana in the 1979 time frame occurred at a time of transition in his life. He had lost a 
child from sudden infant death syndrome and had recently been divorced. Tr. at 231. During this 
period, he remembers smoking marijuana once with a friend of his ex-wife and once with a 
cousin. Tr. at 232. The Individual testified that his use in 1999 was while his life was again in 
transition after a second divorce.  Tr. at 233. He had just met a woman via a dating service and 
smoked marijuana twice while on two dates with the woman. Tr. at 233. Since smoking 
marijuana was illegal and against DOE policy, he decided to end his relationship with the 
woman. Tr. at 233. He further testified that his intention is to never use marijuana or any other 
illegal drug. Tr. at 250. 
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When asked at the hearing, five of the witnesses answered that they had no reason to believe that 
the Individual had ever used marijuana. Tr. at 57, 66, 100, 147, 175 (Friend, Neighbor, Manager 
2, Co-Worker 1 and Business Partner, respectively).  
 
After examining the record, I find that the security concerns raised by the Individual’s past 
marijuana use under Criterion K have been resolved. Despite the previous denials, I find the 
Individual’s current testimony to be credible as to his past marijuana usage. Support for the 
Individual’s testimony regarding his relative limited use of marijuana is provided by the 
testimony of the Neighbor who has known the Individual since 1986. Tr. at 71. The Neighbor, 
who lived next door to the Individual, had significant weekly contact with the Individual at home 
by building a boat with him during the weekends as well as the fact that the neighbor’s daughter 
babysat the Individual’s children. Tr. at 63-66. While his visits to the Individual’s house have 
lessened since 1999, the neighbor has not seen any evidence that the Individual has been 
involved with illegal drugs.  Tr. at 74. Co-Worker 1 testified that, in all of the social events in 
which he has participated with the Individual, he has seen no evidence of any illegal drug usage 
or impaired judgment. Tr. at 162. In his sworn statement, the Individual’s Counselor stated that 
he has no evidence that would lead him to conclude that the Individual has any type of drug 
problem. Ex. R.   Further, some support is provided by the fact that none of the background 
checks performed on the Individual during his career found evidence of significant illegal drug 
use. Cf. Personnel Security Hearing, Case No. TSO-0658 (2008), slip op. at 3 n. 4 (Hearing 
Officer use of a negative OPM report of investigation as support of individual’s veracity with 
regard to past illegal drug usage).  
 
The vast majority of the Individual’s infrequent use of marijuana occurred in 1971 through 1981, 
at least 27 years ago. The Individual’s last use of marijuana (twice) occurred in 1999. 8  Further, I 
believe that the Individual will not use marijuana in the future. The Individual’s two most recent 
use occurred during 1979-1981 and 1999, when the Individual was experiencing great turmoil in 
his life with the loss of a child and two divorces. Since then, the Individual has undertaken 
serious efforts to understand why he made a bad choice to use marijuana and has stated his 
intention never to have any involvement with illegal drugs. Given all of these facts, the 
Individual’s very sporadic use of marijuana, and the fact that his last use of marijuana occurred 
some nine years ago, I find that the Criterion K concerns arising from his past marijuana use 
have been resolved.   
 
C. Criterion L 
 
The Criterion L concerns center on the Individual providing false information in the July 2007 
polygraph examination, his use of marijuana while holding a DOE security clearance and being 
aware of DOE’s policy against the use of illegal drugs, and his use of marijuana after having 
executed several Security Acknowledgment forms affirming that his knowledge that providing 

                                                 
8 In making this finding I have not considered the “taste” incident in 2002 as a use or possession of marijuana for 
Criterion K purposes.  The involvement with marijuana in the “taste” incident was de minimus and did not involve 
ingestion of marijuana to produce a behavioral effect. Nor did the Individual actively seek to possess marijuana ash 
residue on this occasion.  After the Individual tasted the marijuana ash residue, the Individual’s spouse immediately 
disposed of the pipe containing the residue. Tr. at 235; Ex. E (sworn statement of Individual’s spouse concerning 
disposal of pipe).  
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false information could result in the revocation of his security clearance. The Individual has not 
challenged these facts. The Individual’s actions in these incidents clearly show a lack of honesty, 
reliability and trustworthiness, and as such, provides sufficient ground for the LSO’s invocation 
of  Criteria L. 
 
To mitigate the security concerns raised by the Criterion L derogatory information, the 
Individual, as discussed earlier, presented a number of witnesses to testify as to his honesty, 
trustworthiness and reliability. All of the witnesses spoke highly of the Individual’s integrity and 
honesty. See, e.g., Tr. at 17, 42, 67, 100, 148, 176 (Manager 1, Friend, Neighbor, Manager 2, Co-
worker and Business Partner, respectively). Almost all spoke not just of the Individual’s own 
dedication to obeying security rules at work but his dedication in teaching interns and other 
employees of the need for rigid adherence to security regulations. See, e.g., Tr. at 19, 44, 93-97, 
129, 145-56, 172-77 (Manager 1, Friend, Manager 2, Mentee, Co-Worker and Business Partner, 
respectively).  The Individual’s Friend also testified as to the Individual’s extensive activities in 
the church they both attend as well as the Individual’s activities as a merit badge counselor in a 
local Boy Scout Troop. Tr. at 39-40. The Friend testified as to his belief that the Individual 
presented a “moral figure that it would be a good example to follow” and that he met all scouting 
goals for leading young men. Tr. at 40. The Individual has also submitted evidence of a number 
of awards he has earned as a result of his work accomplishments. Ind. Exs. I, J, K and L. 
 
Because Criterion L covers derogatory information that would furnish a reason to believe that a 
person could be subject to pressure to act in a way contrary to the national interest, the Individual 
has submitted a list of all the significant people in his life at work and socially that he has 
informed of his prior marijuana use and his attempt to hide this fact from the DOE. Ind. Ex. S.   
 
At the hearing, the Individual argued that the following three factors have mitigated the security 
concerns raised by the Criterion L derogatory information. First, the Individual has demonstrated 
extreme fidelity in fulfilling his security responsibilities over 33 years of employment at his DOE 
facility. Second, he has provided substantial testimonial evidence that he is honest, reliable and 
trustworthy in all aspects of his life apart from the falsifications in the 1996 and 2002 QNSPs. 
Lastly, he has revealed his misconduct  to family members, friends, colleagues and management 
so that his marijuana use and his falsifications could not be used as a basis for coercion. See 
generally, Ind. Ex. T. 
 
After reviewing all of the evidence, I can not find that the Individual has resolved all of the 
concerns raised by the Criterion L information. The security concerns arising from the Criterion 
L derogatory information involve the Individual’s falsifying answers regarding his prior 
marijuana use in two QNSPs, providing false answers in QNSPs despite signing Security 
Acknowledgments certifying his knowledge that deliberately falsifying a QNSP could result in 
revocation of his security clearance, using marijuana while he was aware of DOE policy against 
such use, and using marijuana on several occasions while holding a security clearance.  The most 
serious of these concerns arise from the Individual’s failure to be honest concerning his past drug 
use. As of the date of the hearing, I believe that the Individual has finally given a full and 
complete accounting of his past marijuana usage, but this is only a relatively recent event. As of 
July 2007, the Individual tried to mislead a polygraph examiner about his drug use. In his June 
2008 PSI, he again provided false answers. As discussed earlier in the Criterion F section, given 
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the extent and duration of his falsifications, I cannot, as of the date of this decision, find that he 
can be reliably counted on to provide honest answers to security-related concerns in the future, 
especially if the Individual encounters a difficult situation. Further, the Individual’s reliability is 
brought into serious doubt by his use of marijuana while possessing a security clearance. These 
conclusions are not mitigated by the fact that it is unlikely that the Individual’s past marijuana 
use could be used to coerce the Individual or that the Individual has, to his credit, not used the 
security clearance granted by the other agency. The testimony provided in this case indicates that 
the Individual is a brilliant professional, who has made “significant” and “breakthrough” 
contributions at the DOE facility, has faithfully followed DOE security regulations at work and 
is trusted by his colleagues. See Tr. at 18-19 (describing nature of Individual’s technical 
accomplishments). Nevertheless, security clearance holders are called to be completely open 
with regard to all the events of their lives and to be reliable enough to honor all security 
commitments. The Individual has only recently internalized this necessity.  Consequently, I can 
not find that as the date of this hearing the Individual has resolved the security concerns raised 
by the Criterion L derogatory information.       
 

V. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion K related to the Individual’s  
use of marijuana have been resolved. However, I find that the security concerns under Criteria F 
and L relating to the Individual’s failure to provide accurate information on a PSQ, several 
QNSPs, a PSI and a polygraph examination, as well as his use of marijuana while possessing a 
security clearance have not been resolved. I cannot conclude that restoring the Individual’s 
access authorization “would not endanger the common defense and security and would be clearly  
consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s 
access authorization should not be restored.  The parties may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: January 28, 2009 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
      January 23, 2009 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  September 30, 2008 
 
Case Number:   TSO-0681 
 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (or security clearance) under the Department of Energy’s (DOE) regulations set 
forth at 10 C.F.R. Part 710, Subpart A, entitled “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1

 In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual should be granted an access authorization. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should grant the individual an access authorization. 
 
I. Background 
 
The individual is a DOE employee.  In the course of completing a Questionnaire for National 
Security Positions (QNSP) in June 2006, the individual indicated that he had used marijuana 
within the past seven years and that, in 1989, he had used marijuana while holding a security 
clearance.  Exhibit 4 at 38-39.2  The local DOE security office (LSO) conducted a Personnel 
Security Interview (PSI) in June 2008 to inquire more deeply into these matters. Exhibit 3.  The 
PSI did not resolve the LSO’s concerns about the individual’s illegal drug use, but rather 
revealed additional use of illegal drugs in the individual’s past.  The LSO ultimately determined 
that the derogatory information concerning the individual created a substantial doubt about his 
eligibility for an access authorization, and that the doubt could not be resolved in a manner 
favorable to him.  Accordingly, the LSO proceeded to obtain authority to initiate an 
administrative review proceeding. 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).  
 
2  The individual completed an electronic form of the QNSP, entitled Electronic Questionnaire for 

Investigations Processing, or e-QIP. 
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the DOE characterized this information as indicating that the 
individual had purchased and used illegal drugs generally from 1989 to 2002, and that he had 
engaged in conduct that tended to show that he was not trustworthy or reliable with respect to his 
use of marijuana while holding a security clearance in 1989.  Exhibit 1 (citing 10 C.F.R. § 710.8 
(k) and (l), respectively).3 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on October 1, 2008. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, two supervisors, a co-worker, and a long-time friend.  The DOE Counsel 
submitted five exhibits prior to the hearing, and the individual presented three exhibits at the 
hearing. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 

                                                 
3  Criterion K relates, in relevant part, to information that a person “used . . . a drug or other substance listed 

in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 
1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered 
by a physician . . . or as otherwise authorized by Federal law.”  10 C.F.R. § 710.8(k) (Criterion K).   

Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or is 
subject to any unusual circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security . . . .”  10 C.F.R. 
§ 710.8(l) (Criterion L).   
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of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).4 After due deliberation, I have determined that the 
individual should be granted an access authorization.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
In the Notification Letter, the LSO sets forth its concerns regarding the individual’s eligibility for 
access authorization and the facts that support each of those concerns.  The LSO cites the 
following derogatory information, provided by the individual during his PSI, for its security 
concerns under Criterion K:  that he used marijuana from 1989 to 2002, that he used cocaine, 
mushrooms and LSD in 1991 and 1992, that he purchased marijuana, LSD and cocaine, and that 
he used marijuana in the summer of 1989 while holding a security clearance.  With respect to its 
concerns under Criterion L, the LSO relied on the following information to which the individual 
admitted during his PSI:  (1) that, in 1989, he stopped using illegal drugs two months before 
assuming summer employment that required a security clearance, so that he would not test 
positive on the required drug test, and (2) that he resumed using marijuana while holding a 
security clearance issued by another agency and with the knowledge that marijuana use was 
against his employer’s policy and that of the issuing agency.   
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under 
Criteria K and L.  Use of illegal drugs raises questions about an individual’s reliability and 
trustworthiness, not only because drug use may impair judgment, but also because it may 
indicate an inability or unwillingness to comply with laws, rules, and regulations.  See Guideline 
H of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information, issued on December 29, 2005, by the Assistant to the President for National 
Security Affairs, The White House (Adjudicative Guidelines).  In addition, conduct that involves 
questionable judgment, dishonesty, or unwillingness to comply with rules and regulations—in 
this case, stopping illegal drug use for the purpose of obtaining a security clearance, and then 
resuming the behavior after obtaining the clearance—can raise questions about an individual’s 
reliability, trustworthiness and ability to protect classified information.  Adjudicative Guidelines 
at Guideline E. 
 

                                                 
4  Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, including knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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IV.   Findings of Fact  
 
The relevant facts in this case are not in dispute.  The individual began experimenting with 
marijuana in the spring of 1989, when he was a freshman in college.  Transcript of Hearing (Tr.) 
at 93.  Shortly after he began using marijuana, he learned that his summer employment required 
that he take a drug test in order to obtain a security clearance for the position.5  Id.  To ensure 
that he would pass the drug test, the individual abstained from marijuana starting about two 
months before the date of the test.  He did pass the test, and obtained the necessary clearance for 
the summer job.  Id.  While working at the job and holding the clearance, he resumed using 
marijuana, knowing that illegal drug use was against the policies of his employer and the agency 
that issued him the clearance.  Id. at 93; Exhibit 3 (PSI) at 57-58, 62-64. 
 
He returned to work for the same employer for several summers.  Tr. at 102.  After 1989, 
however, the employer changed its testing policy to random testing.  Id. at 94.  Faced with the 
possibility that he could have been required to take a drug test at any time, he refrained from 
using any illegal drugs while employed and holding a security clearance.  Id.  During the 
academic year, in contrast, he continued to use marijuana, throughout his undergraduate career.   
In 1991 and 1992, during the school year, he used cocaine four times, Exhibit 3 (PSI) at 68, 
psychotropic mushrooms once or twice, id. at 73, and LSD ten to twenty times.  Id. at 98.  At the 
hearing, the individual and his wife testified that 1991 and 1992 were the years he was most 
actively involved in the use of illegal drugs.  Id. at 21 (testimony of wife), 98 (testimony of 
individual).  This level of involvement coincided with living in a group house of college 
students, where the atmosphere encouraged such behavior.  Id. at 21, 26 (testimony of wife), 94 
(testimony of individual).  He moved out of the group house in 1992, at which time his use of 
marijuana began to taper off and, but for one incident in 1995, he stopped using all other illegal 
drugs.  Id. at 21, 42 (testimony of wife).   
 
From his college graduation in 1993 through 1996, the individual pursued two additional 
degrees, separated by a period of employment with the same employer.  In the academic 
environment, he continued to use marijuana, though with less frequency.  Id. at 21 (testimony of 
wife), 95 (testimony of individual).  He testified that he smoked marijuana at a “slightly reduced 
rate,” because his studies were more demanding and required more diligence.  Id. at 95.  As 
before, while employed and holding a clearance, the individual refrained from marijuana 
entirely.  Id.   At the hearing, the individual brought out the fact that he used LSD one last time 
in 1995, on the day before he left to start his master’s program as he had revealed in his PSI.  Id. 
at 98; Exhibit 3 (PSI) at 69.   
 
From 1996 to 2000, the individual worked full-time and used no illegal drugs.  Id. at 10 
(testimony of wife).  In 2000, however, he entered graduate school in a state near his extended 
family.  He and his wife both testified that he smoked marijuana a total of three times between 

                                                 
5    It remains unclear precisely what sort of clearance the individual was provided.  See Exhibit 3 (PSI) at 

56.   For the purposes of analysis, it is irrelevant.  What is of concern is the individual’s behavior both before and 
after being granted such clearance. 
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2000 and 2002.  Id. at 11, 23 (testimony of wife), 96 (testimony of individual).  One or two of 
those times involved smoking with one of his family members.  Id. at 23 (testimony of wife).  He 
further testified that smoking marijuana no longer made him feel the way it had in the early 
1990s, and “progressively, each time I did it, [I] felt bad about myself until I finally said, that’s 
it.”  Id. at 96.  His wife testified that he last used marijuana in November 2002.  She testified that 
he had told her he had decided to stop using marijuana because it made him feel old, it no longer 
fit his lifestyle, and it was not worth risking his future in his field.  Id. at 11, 13, 15.  He 
maintains that he has never used any illegal drugs since 2002, neither in the academic 
environment in which he remained until he received his Ph.D. in 2005, nor in the work 
environment since then.  Id. at 98, 111. 
 
Because the LSO did not indicate in the Notification Letter when and to what degree the 
individual had purchased illegal drugs, he provided this information, to the best of his ability, at 
the hearing.  He testified that his purchases of marijuana, LSD, and cocaine correlated to his 
levels of usage:  often people shared their marijuana, but the bulk of his purchases of any illegal 
drug would have been in 1991 and 1992, and his last purchases, of one tab of LSD and one bag 
of marijuana, both occurred in 1995.   Id. at 98.   
 
V.        Hearing Officer Evaluation of Evidence 
 
The Criterion K raised by the LSO reflect the individual’s extensive history of illegal drug use, 
extending from 1989 to 2002.  I have given careful consideration to the individual’s involvement 
with illegal drugs and conclude that it no longer presents a significant concern for the national 
security, for the following reasons.  The individual began smoking marijuana as a college 
student, in an environment that encouraged such use and at a stage of life when he was immature 
and not seriously concerned about laws or societal norms.  As his wife testified, he was testing 
boundaries.  Id. at 29.    By the time he received his undergraduate degree, at age 23, the period 
of his heaviest use of marijuana and, but for an isolated instance, his use of all other illegal 
drugs, had passed.  From that point forward, his involvement with marijuana was considerably 
less serious, though he still smoked marijuana occasionally in the academic environment.  When 
he took a job outside academia, from ages 26 to 30, he remained drug-free.  At about the same 
time, the individual became more mature, according to his wife.  Id. at 24.  Returning to graduate 
school, he used marijuana three times within a two-year period.  His testimony is that it made 
progressively less sense each time he smoked to risk his future, and he finally decided to stop 
entirely in November 2002.   
 
In the context of personnel security, the individual’s history of disregarding the federal laws 
prohibiting the use of illegal drugs does not inspire confidence that he will obey rules and 
regulations, particularly those concerning the safeguarding classified material, in the future.  A 
common-sense consideration of all the evidence, however, leads me to conclude that he is in fact 
at low risk of using illegal drugs in the future or disregarding laws, rules, and regulations of any 
sort.  The individual testified, and I agree, that he arrived at his current, mature position of 
leading a drug-free life through a gradual progression, from heavy use as an undergraduate, 



  
 

 

- 6 -

through occasional use as a graduate student, to not using any illegal substances for at least six 
years.  Id. at 96-97, 109-110.  Not only did the environment change; so did the individual’s 
maturity.  He no longer is subject to the peer pressure that encouraged using illegal drugs.  Even 
now, marijuana is freely available where he lives:  he sees it offered at parties, and he sees it sold 
on the streets.  Id. at 39 (testimony of wife).  Nevertheless, it holds no attraction for him.  He is 
dedicated to his work, which requires all of his intellect, and his athletic pursuits, including rock 
climbing and motorcycling, which demand his focus and caution.  Id. at 62, 64 (testimony of 
supervisor).    He now has the foresight to understand the risk to his professional career as well 
as to his physical health and safety in recreational drug use.  Id. at 109.  In addition, he expressed 
sincere regret at the hearing for using illegal drugs, particularly for his most recent episodes in 
2000 to 2002.  Id. at 110.  Finally, his supervisors and a co-worker testified to his clear 
commitment to the protection of hazardous materials and sensitive information.  Id. at 49-50, 59, 
73, 77-80.  In light of this evidence, I conclude that the individual is a very different person than 
he was nearly 20 years ago when he was in college, and quite changed even from the graduate 
student he was six years ago.  Consequently, I find that the individual has sufficiently mitigated 
the LSO’s concerns under Criterion K regarding his involvement with illegal drugs. 
 
The LSO invoked Criterion L with regard to a single incident that occurred before and during the 
summer following his first year of college, when he was 19 years old.  Abstaining from 
marijuana for the express purpose of passing a drug test and resuming marijuana use once 
granted access on the basis of that test clearly raises serious questions about an individual’s 
judgment, honesty, reliability and trustworthiness.  In this case, however, the sum of the 
evidence mitigates those concerns.  First of all, this incident occurred nearly 20 years ago, when 
the individual was immature, both chronologically and socially.  As stated above, I find that he 
has matured in several respects in the intervening years.  He clearly recognizes that his behavior 
in 1989 was shameful, and expressed his regret both at the PSI and at the hearing.  Exhibit 3 
(PSI) at 62-64; Tr. at 102-03.  More telling, he has consistently demonstrated his straightforward 
nature throughout this proceeding.  There is no evidence that the individual has, even 
inadvertently, misrepresented or omitted any relevant information in the course of his security 
investigation.  Instead, he has, in contrast, overstated and highlighted information against his 
interest:  the number of times he used each illegal drug, his last use of LSD in 1995, and the 1989 
incident.6  Tr. at 93, 98, 102-03. Finally, as stated in the above paragraph, his witnesses who 
work with him now testified that he is extremely conscientious and vigilant concerning matters 
of security.   
 
The individual’s maturity and life experience demonstrates to me that he will no longer employ 
the extremely poor judgment he relied on in 1989 when faced with decisions in the future.  After 
considering the “whole person,” I am convinced that the DOE can rely on the individual’s ability 
to make sound judgment calls regarding the safeguarding of classified information. See  

                                                 
6    At the hearing, he presented evidence that the permission he was granted in 1989 was licensee access, 

and probably not a security access per se.  He stated that when he responded in the affirmative to the question on the 
QNSP regarding whether he had used marijuana while holding a “security clearance,” he did so in an abundance of 
caution.  Id. at 102-03. 
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Adjudicative Guidelines at ¶ 2(a).  I therefore find that the individual has sufficiently mitigated 
the LSO’s concerns under Criterion L.    
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria K and L.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has brought forth evidence to sufficiently mitigate the 
security concerns.  I therefore find that granting the individual’s access authorization would not 
endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should be granted.  The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 10 
C.F.R. § 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 23, 2009  
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
      January 12, 2009 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 8, 2008 
 
Case Number:   TSO-0682 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (the individual) to hold an access 
authorization under the Department of Energy’s (DOE) regulations set forth at 10 C.F.R. Part 
710, Subpart A, entitled “General Criteria and Procedures for Determining Eligibility for Access 
to Classified Matter or Special Nuclear Material.”1

 In this Decision, I will consider whether, on 
the basis of the testimony and other evidence in the record of this proceeding, the individual 
should be granted an access authorization. As discussed below, after carefully considering the 
record before me in light of the relevant regulations, I have determined that the DOE should not 
grant the individual an access authorization. 
 
I. Background 
 
The individual is a DOE employee.  In the course of completing a Questionnaire for National 
Security Positions (QNSP) in February 2008, the individual indicated that he had been 
terminated from employment in 2002 following a positive result on a random drug test, and that 
he was over 90 days delinquent on one specified debt.  Exhibit 5 at 31, 37.2  The local DOE 
security office (LSO) then conducted Personnel Security Interviews (PSI) in June and 
August 2008 to inquire more deeply into these matters. Exhibits 3, 4.  The PSIs did not resolve 
the LSO’s concerns about the individual’s finances and marijuana use, but rather raised 
additional concerns.  The LSO ultimately determined that the derogatory information concerning 
the individual created a substantial doubt about his eligibility for an access authorization, and 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).  
 
2  The individual completed an electronic form of the QNSP, entitled Electronic Questionnaire for 

Investigations Processing, or e-QIP. 
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that the doubt could not be resolved in a manner favorable to him.  Accordingly, the LSO 
proceeded to obtain authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the DOE characterized this information as indicating that the 
individual had deliberately omitted significant information from his QNSP and falsified 
information during a PSI; had possessed marijuana; and had engaged in conduct that tended to 
show that he was not trustworthy or reliable with respect to his finances and his association with 
users of marijuana.  Exhibit 1 (citing 10 C.F.R. § 710.8(f), (k), and (l), respectively).3 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on October 9, 2008. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his mother, his girlfriend, and a member of his military unit.  The DOE Counsel 
submitted ten exhibits prior to the hearing, and the individual presented three exhibits at the 
hearing. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
                                                 

3  Criterion F relates, in relevant part, to information that a person “[d]eliberately misrepresented, falsified, 
or omitted significant information from a . . . Questionnaire for Sensitive (or National Security) Positions [or] 
personnel security interview. . . .”  10 C.F.R. § 710.8(f) (Criterion F). 

Criterion K relates, in relevant part, to information that a person “possessed . . . a drug or other substance 
listed in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act 
of 1970 (such as marijuana . . .) except as prescribed or administered by a physician . . . or as otherwise authorized 
by Federal law.”  10 C.F.R. § 710.8(k) (Criterion K).   

Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or is 
subject to any unusual circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security . . . .”  10 C.F.R. 
§ 710.8(l) (Criterion L).   
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am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).4 After due deliberation, I have determined that the 
individual should not be granted an access authorization.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
In the Notification Letter, the LSO sets forth its concerns regarding the individual’s eligibility for 
access authorization and the facts that support each of those concerns.  The LSO cites two 
distinct bases for its security concerns under Criterion F:  the individual’s failure to list 13 
delinquent accounts, which total about $27,500, on a QNSP, and contradictory statements the 
individual made during a PSI conducted on June 24, 2008 (the June PSI) regarding his 
association with marijuana users.  For its security concerns under Criterion K, the LSO again 
cites two factual bases:  his admission during the June PSI that he tested positive for marijuana 
on a urinalysis conducted in 2002, and his admission during a PSI conducted on August 12, 2008 
(the August PSI), that he passed marijuana joints (cigarettes) among relatives a number of times 
during visits to his uncle’s house.  Finally, the LSO cites two grounds for its security concerns 
under Criterion L.  The first is that the individual has a number of delinquent accounts but has 
failed to take action to pay the debts or resolve any disputed claims.  The second ground for 
concern is the individual’s admission during the August PSI that he has associated with 
individuals who smoked marijuana on visits to his uncle’s house, the most recent of which was 
in July 2008.   
  
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under 
Criteria F, K, and L. Failure or inability to satisfy debts and meet financial obligations may 
indicate lack of judgment or unwillingness to abide by rules and regulations.  Such behavior can 
raise questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.  See Guideline F of the Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information, issued on December 29, 2005, by the Assistant to the 
President for National Security Affairs, The White House (Adjudicative Guidelines).  
Deliberately omitting or concealing relevant facts in a process for determining eligibility for 
                                                 

4  Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, including knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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access authorization demonstrates questionable judgment and lack of candor, and can also raise 
questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.  See Guideline E of the Adjudicative Guidelines.  Association with persons 
involved in criminal activity, such as using marijuana, raises similar questions.  Id.  Finally, 
involvement with drugs, including testing positive for illegal drug use and possession of illegal 
drugs, raises questions about an individual’s reliability and trustworthiness, not only because 
drug use may impair judgment, but also because it may indicate an inability or unwillingness to 
comply with laws, rules, and regulations.  See Guideline H of the Adjudicative Guidelines.   
 
IV.   Findings of Fact  
 
The relevant facts in this case are not in dispute.  The derogatory information that the LSO cites 
as supporting evidence for its security concerns under Criteria F, K, and L fall into two factual 
areas, drug involvement and financial irresponsibility.  In this section, I will set forth the 
evidence regarding each of these factual areas. 
 
Drug Involvement 
 
The individual testified at the hearing that he last used illegal drugs of any kind in 1982, when he 
was in high school.  Transcript of Hearing (Tr.) at 44.  He has been a member of the armed 
forces since 1987, serving as a military law enforcement officer.  Id. at 29, 45.  A member of his 
military unit testified that all individuals in their unit have been randomly tested for drugs at least 
once a year for at least the last ten years.  Id. at 97-98.  The fellow unit member stated that all of 
the individual’s test results since at least 2006 have been negative, because a positive result 
would have come to his attention; as training manager for the unit, he is informed of any positive 
drug tests.  Id. at 91; see also Exhibit 3 (Transcript of August 12, 2008 PSI) (August PSI) at 13 
(individual stating that his military drug screens have always been negative).     
 
In 2002, however, his civilian employer required him to undergo a random test for drug use by 
providing a urine sample.  August PSI at 6.  The results of the urinalysis indicated that the 
individual tested positive for an illegal drug, possibly marijuana.  Exhibit 4 (Transcript of 
June 24, 2008 PSI) (June PSI) at 77; August PSI at 7.  He has consistently maintained that the 
test must have been inaccurate, because he had not used any illegal drugs since high school.  
Exhibit 5 at 32 (QNSP); June PSI at 77; August PSI at 9.  When his employer confronted him 
with the positive test result, he was offered a retest of a different portion of the same sample he 
had provided.  Tr. at 41.  He rejected this offer, because he was told he would bear the cost of the 
retest should it produce a second positive result.  Id.; August PSI at 14-15.  He believed at the 
time, and continued to believe at the hearing, that retesting the same sample would have to yield 
the same result, and he was not willing to pay for a retest under those conditions.  Tr. at 43.  He 
offered to provide a new sample, but the employer rejected that offer.  Tr. at 41; August PSI 
at 14.  Consequently, the employer terminated the individual.  August PSI at 15.  The individual 
supported his contention that the test was inaccurate with the testimony of his mother, who was 
employed by the same company at the same time and also tested positive on a drug screen.  The 
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individual’s mother testified that in fact she tested positive twice, but maintained her position 
with the company, through the intervention of her union.  Tr. at 108.   She also testified that her 
son was not in a union position.  Id.  Finally, she stated that she was not aware of any other 
employees receiving false positive drug screens at their employer during the same period.  Id. at 
104.   
 
Until recently, the individual lived in the same city as many of his relatives, including an uncle at 
whose house family members would often congregate to socialize and play games.  Some of 
those present at his uncle’s house, including his uncle and his brother, would smoke marijuana in 
the individual’s presence.  August PSI at 18, 20.  He would pass the marijuana from one person 
to another, but never smoke it himself.  Id. at 21.  The individual testified at the hearing that he 
has since moved to another city several hours away from his family, and now sees his relatives 
rarely.  Tr. at 70, 72.  He emphasized that he had not been to his uncle’s house for a social 
occasion for “a long time” before his move as well.  Id. at 70.   
 
At his June PSI, the individual was questioned twice about his association with individuals who 
use marijuana.  In the Notification Letter, the LSO contends that his responses were 
contradictory and were evidence that he had deliberately misrepresented or falsified significant 
information in this proceeding.  The first time this matter was raised, the interviewer asked, “Do 
you currently associate with anybody who uses illegal drugs?” to which the individual 
responded, “I mean I know people that do, but it’s not like I hang out with, if, if associating 
[means] hang out with people that do drugs, no.”  June PSI at 70.  Later, after questioning the 
individual about any medications he had been taking at the time of the positive drug test, the 
interview continued as follows: 
 

Q:  Had you been around others that were using [marijuana]? 
 
A:  Probably so. 
 
Q:  What do you mean probably so? 
 
A:  ‘Cause I have family members that, you know, . . . used then, but it’s not like I 
was around them all the time, you know, I would . . . come by and hang out and 
play dominoes. . . . It’s not like I was there every single day around ‘em. 
 
Q:  And . . . when did this drug test occur? 
 
A:  Oh, I would say . . . 2002 time frame. 
 

Id. at 77-78.   
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Financial Irresponsibility 
 
In the course of the background investigation conducted on the individual to determine his 
eligibility for access authorization, the LSO was provided with the individual’s credit report, 
which indicated that the individual had outstanding balances with several creditors.  On his 
QNSP, the individual listed only one debt on which he was more than 90 days delinquent.  
Exhibit 5 at 37.  At the June PSI, the individual conceded that his credit report listed several 
creditors, but stated that he did not know which ones were in fact his responsibility, because he 
did not recognize the names of many of the creditors and because some of those listed may be 
the responsibility of his ex-wife pursuant to their divorce decree.  June PSI at 12, 21.  He 
explained to the interviewer that he listed on the QNSP only the creditor from whom he had been 
receiving inquiries.  Id. at 49.  He committed to the interviewer that he would take responsibility 
for addressing the debts in his credit report.  Id. at 64.   
 
At his August PSI, some seven weeks later, the individual was questioned about his progress in 
resolving his matters.  When asked what he had done since the June PSI, he responded that he 
had spoken with his ex-wife, but not with any of his creditors about setting up payment plans.  
August PSI at 28-30.  He stated that he still intended to resolve all his debts as soon as possible.  
Id. at 32-33.  He also stated that he never intended to be dishonest, but that it never occurred to 
him to obtain a credit report in order to produce accurate information about his finances.  Id. at 
35.  At the hearing, the individual testified that had in fact taken some steps to resolve his 
financial problems:  “I went through [the report] . . . and was trying to get phone numbers and I’d 
looked on the Internet to try to find the people that I needed to contact.  I just hadn’t made 
contact with the people yet.”  Tr. at 54.  He admitted that the interim between the two PSIs was a 
sufficient period in which to make contact with his debtors.  Id. at 56.  He stated that he did not 
perceive that the interviewer wanted him to address his debts urgently at the June PSI, but 
understood it clearly at the August PSI.  Id. at 57.   
 
At the hearing, three months after the August PSI, the individual was “still trying to hash some 
of this stuff out.”  Tr. at 10.  He produced three letters he had written to creditors, in which he 
asked for explanations of the debts he allegedly owed to each one.  Exhibits A-C.  He testified  
that he had taken no other action to resolve any of the 13 debts listed in the Notification Letter.  
Tr. at 68.  He testified that he had made “efforts to try to make contact with some of these, 
people, and I will try to make contact with more . . . of them to try to get it settled.  If, in fact, 
that I do owe these people, I have no problem with paying[.] . . .   So . . . if it’s proven that they 
are mine, then I can – I’ll pay them, that’s not an issue.”  Tr. at 26-27.   
 
V.        Hearing Officer Evaluation of Evidence 
 
The LSO raises two concerns under Criterion F:  that the individual failed to list all of his 
delinquent debts on his QNSP, and that he misrepresented his association with individuals who 
use marijuana in his contradictory responses at the June PSI.  My impression of the individual 
was that he is extremely uninformed in financial matters.  He testified that he had never seen a 
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copy of his credit report before he filed his QNSP.  Id. at 10.  He stated that it had never occurred 
to him to obtain his credit report in order to provide an accurate accounting of his debts.  August 
PSI at 35.  Instead, he simply listed the only debt of which he was aware:  the creditor that had 
been mailing inquiries to him.  Criterion F, and the associated Guideline E of the Adjudicative 
Guidelines, require that an omission of relevant information be accompanied by a willfulness or 
deliberation that I find lacking in this individual.  See Adjudicative Guidelines at ¶ 16(a).  His 
demonstrated lack of intent to mislead the LSO in its deliberation of his eligibility for access 
authorization in this instance mitigates the LSO’s concern in this instance.   
 
For entirely different reasons, I find that the individual’s conflicting responses at the June PSI 
concerning his association with users of marijuana do not support a legitimate security concern 
under Criterion F.   The individual was first asked whether he “currently” associated with illegal 
drug users.  This question clearly sought information about his associations as of June 2008, and 
he responded in the negative.  Later in the PSI, he was asked whether he had been associating 
with marijuana users at the time of his 2002 positive drug test, and he responded in the 
affirmative.  These questions sought information about two discrete time periods.  His responses 
to these questions need not have been identical in order for both answers to be true and complete.  
Logically, they form no support for concluding that the individual must have falsified his answer 
to one of the questions, let alone whether he deliberately falsified information with these 
responses.  His positive response to the second question does not raise a concern under this 
criterion; it will be addressed properly under Criterion L. 
 
The Criterion K concerns raised by the LSO are that the individual tested positive for illegal 
drugs on a random urinalysis screen in 2002 and that he possessed marijuana, at least in a 
technical sense, on several occasions, when he passed marijuana joints in a social setting.  The 
individual has strenuously argued that the 2002 test must have been inaccurate because he has 
not used any illegal drugs since high school.  He has presented corroborating evidence that he 
does not use illegal drugs.  Tr. at 85 (testimony of live-in girlfriend), 104-05 (testimony of 
mother, with whom he lived from approximately 2003 to 2008), 91 (testimony of fellow unit 
member).5  Although such testimony supports the individual’s general respect for anti-drug laws, 
it does not establish that the positive test in 2002 must have been incorrect, particularly when 
balanced against the individual’s response to learning about the positive test, which was to refuse 
to allow the employer to retest the sample but rather accept termination from employment.  
Whether his response was a matter of calculation, or merely misinformation or poor judgment, I 
cannot find that the individual has mitigated this concern. 
 

                                                 
5  I left the record in this proceeding open for two weeks following the hearing, until December 1, 2008, in 

order to permit the individual to submit additional supporting material.  E-mail and letter to parties dated 
November 17, 2008, and November 18, 2008, respectively.  Five weeks after the December 1, 2008, deadline, I 
notified the parties by e-mail that I would no longer accept any post-hearing submissions due to the passage of time.  
E-mail to parties dated January 8, 2009.  Notwithstanding that notification, DOE Counsel filed a submission on 
behalf of the individual later that same day.  This submission will not be accepted into the record. 
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The individual admits that he passed marijuana joints from person to person in social settings at 
his uncle’s house. Although he denies that he has ever smoked marijuana in these circumstances, 
his possession of marijuana, if momentary, clearly raises a concern.  The individual has stated 
that he no longer frequents his uncle’s house.  He stopped attending family gatherings there 
before he moved to the distant city in which he now resides and, since his move, has been to his 
uncle’s city infrequently and spends little time with his family.  At the hearing, he stated that he 
now understands the security concern associated with possessing marijuana, even in this very 
technical sense, and is committed to avoiding it in the future.  Id. at 53.   In light of his new-
found comprehension of this security concern and his commitment, I find that the risk that the 
individual will possess marijuana in the future is very low.  Nevertheless, for the reasons set 
forth below regarding Criterion L, I am not convinced that the individual will use sound 
judgment to comply with other laws, rules, or regulations, including those that concern the 
safeguarding of classified information. 
 
The LSO invoked Criterion L with regard to both the individual’s financial irresponsibility and 
his drug involvement.  The LSO interviewer first confronted the individual with a copy of his 
credit report at the June PSI.  The individual disputed the accuracy of the report, stating that he 
did not recognize many of the creditors listed on the report, and committing to addressing this 
concern of the LSO.  Seven weeks later, at the August PSI, the LSO interviewer was clearly 
dissatisfied with the individual’s lack of progress resolving his debts, and the individual himself 
admitted that he should have contacted his creditors by the time of the second PSI.  Even if I 
accept the individual’s viewpoint that the LSO interviewer did not impress upon him the urgency 
and importance of addressing his financial problems at the June PSI, he admits that her position 
was clearly stated at the August PSI.  Yet three months later, at the hearing, the individual had 
still taken few steps toward correcting any errors on the report, and no steps toward repaying any 
of his creditors.  His lack of sufficient attention to his financial matters places him at risk for 
coercion, exploitation or duress for as long as he carries these substantial debts.  It also fails to 
mitigate additional concerns under Criterion L and Guideline E that he has exercised 
questionable judgment in handling his affairs and may be unwilling or unable to comply with 
rules and regulations.  
 
The individual has admitted that he has, at least in the past, associated with illegal drug users, in 
that he spent time with some of his relatives at his uncle’s house while they were smoking 
marijuana.  He has addressed this concern to some degree by testifying at the hearing that he 
rarely sees these relatives now that he has moved to a distant city, and that he would in the future 
tell his relatives not to use marijuana in his presence.  Tr. at 72.  Although I found that similar 
testimony was sufficient to mitigate the LSO’s Criterion K concern regarding the individual’s 
possession of marijuana, I cannot reach the same conclusion under Criterion L.  Criterion L 
focuses on a person’s reliability, among other character traits.  The individual used poor 
judgment when he associated with others, even though relatives, who used marijuana in social 
settings at which he was present.  The fact that the individual has been in military law 
enforcement for 20 years and nevertheless did not recognize the impropriety of his behavior 
exacerbates my concern.  Even if I accept that he is unlikely to associate with marijuana users in 
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the future, I am not convinced that he will employ good judgment as other new challenges arise, 
including those related to the safeguarding of classified information.  Each factual basis for every 
concern in this proceeding involves an underlying judgment call that is questionable at best:  not 
being willing to pay for a drug retest when the alternative is loss of employment; not actively 
resolving any disputes with creditors, especially after being put on notice that your employer 
considers the resolution urgent; possessing marijuana, even merely technically, as well as 
associating with marijuana users, when you have a background in law enforcement.  The 
questionable judgment the individual has relied on in making past decisions raises serious doubts 
about his reliability in the future.  I am simply not convinced that the DOE can rely on the 
individual’s ability to make sound judgment calls regarding the safeguarding of classified 
information. I therefore find that the individual has not sufficiently mitigated the LSO’s concerns 
under Criterion L.    
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F, K, and L.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has brought forth evidence to sufficiently mitigate the 
security concerns raised under Criterion F.  I have also determined, however, that the individual 
has not sufficiently mitigated the LSO’s security concerns under Criteria K and L.  I therefore 
cannot find that granting the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be granted.  The parties may 
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  January 12, 2009 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                                 March 6, 2009 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  October 10, 2008 
 
Case Number:  TSO-0683 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for a DOE access 
authorization.1  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s suspended access authorization should be restored.  
For the reasons detailed below, it is my decision that the Individual’s suspended access 
authorization should be restored.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.2  See Notification Letter, September 10, 2008.   
 
The Notification Letter cites the Individual’s alcohol use as a security concern under 10 C.F.R. 
§ 710.8(j) (Criterion J).  Criterion J relates to conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  According to the Notification Letter, a DOE consultant-psychiatrist (“the DOE 
Psychiatrist”) evaluated the Individual in July 2008 and determined that the Individual met the 
criteria for alcohol dependence in “early full remission.”  DOE Ex. 19 at 12, 14.   
 
The DOE Psychiatrist further concluded that, although the Individual was undergoing 
appropriate treatment for his alcohol dependence, the Individual did not yet demonstrate 
adequate evidence of rehabilitation or reformation.  Id. at 14.  Specifically, the DOE Psychiatrist 
noted that the Individual had been abstinent from alcohol for a period of approximately three and 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 



 - 2 -

one-half months, undergone a 30-day inpatient treatment program followed by an eight-week 
intensive outpatient program (IOP), attended weekly sessions with a continuing care group, and 
had been attending Alcoholics Anonymous (AA) meetings three times per week since May 2008.  
Id at 14, 19.  The Psychiatrist concluded that “continuation of this treatment program for a total 
of one year from his sobriety date [in March 2008] would provide adequate evidence of 
rehabilitation and reformation.”  Id. at 14. 
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, September 22, 2008.  At the hearing, the Individual presented his own 
testimony, as well as the testimony of his girlfriend, his former direct supervisor, his first-line 
and second-line managers, his IOP counselor, his AA sponsor, and the site Employee Assistance 
Program (EAP) psychologist (“the Site Psychologist”).  The DOE counsel presented the 
testimony of one witness, the DOE Psychiatrist.3   
 

II. HEARING TESTIMONY 
 
A. The Individual 
 
The Individual stated that he was evaluated by the DOE Psychiatrist in 1997 and found to be a 
habitual user of alcohol to excess.  Hearing Transcript (“Tr.”) at 171-172.  Following the DOE 
Psychiatrist’s 1997 report, the Individual enrolled in his site’s Employee Assistance Program 
Referral Option (EAPRO), in which he was required to undergo counseling for his alcohol 
problem, participate in random drug and alcohol testing, and remain abstinent from alcohol for a 
period of six months.  Tr. at 172.  The Individual stated that he successfully completed the 
EAPRO requirements, but resumed drinking after the completion of his six-month period of 
abstinence.  Tr. at 173.  Since 1997, the Individual’s alcohol consumption increased to the point 
where he would sometimes drink 750 milliliters of bourbon, followed by “a beer or two” in one 
sitting.  Tr. at 174-175.    
 
In February 2008, after the Individual had been drinking, he had a telephone conversation with 
his then-supervisor during which they were discussing the Individual’s difficulties regarding 
certain work projects.  During that conversation, the Individual made a comment to the effect 
that he did not know what he was going to do and he stated “maybe I’ll sell the house and kill 
myself.”  Tr. at 176.  The Individual’s then-roommate overheard this comment and reported it to 
the police as a suicide threat.  Id.  Later that day, police officers arrived at the Individual’s home 
and took him to a hospital emergency room for a psychiatric evaluation because they feared he 
would try to harm himself.  Tr. at 176-177.  The Individual stated that he was not actually 
suicidal at the time and that his roommate took the comment out of context.  Tr. at 177.  After his 
hospitalization, the Individual notified the LSO of the incident.  Tr. at 178.  He was then referred 
to the EAP and met with the Site Psychologist to determine his fitness for duty.  Tr. at 180.  The 
Site Psychologist recommended to the Individual that he enter into an inpatient treatment 
program for his alcohol problem.  Tr. at 181.  The Individual stated, “when I was given the 
option of obtaining professional treatment, it seemed like that was really something that was 
needed.”  Id. 

                                                 
3 Both the DOE Counsel and the Individual submitted exhibits into the record.  The DOE Counsel’s exhibits are 
numbered DOE Exs. 1 – 34.  The Individual’s exhibits are lettered Indiv. Exs. A – N.   
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The Individual testified that he last consumed alcohol on March 23, 2008.  Tr. at 171.  He 
entered into the inpatient treatment program approximately one week later.  Tr. at 183.  The 
Individual stated that once he entered the program, he did not have a problem completing the 28 
days of inpatient treatment.  Tr. at 185; see also Indiv. Ex. B (certificate of completion of 
inpatient treatment program).  After he successfully completed the inpatient treatment program, 
the Individual began an eight-week IOP.  Although the IOP was not required as part of his 
treatment program, the Individual stated that it was offered to him as an option and, after 
discussing it with his therapist at the inpatient treatment center, he agreed that participating in an 
IOP gave him “the best chance of achieving sustained sobriety.”  Tr. at 190.  The IOP was an 
eight-week program that consisted of three-hour group sessions three times per week.  Id.  After 
completing the IOP, the Individual began attending continuing care group therapy sessions once 
per week.  Tr. at 193, 199.  He stated that the continuing care sessions are offered for 52 weeks 
following completion of the IOP and he intends to attend the 52 sessions.  Tr. at 202.   
 
In addition to attending the IOP, and subsequently the continuing care sessions, the Individual 
began attending AA meetings several times per week in May 2008.  Tr. at 196.  The Individual 
has been working the 12 steps of the AA program and is currently on step eight, which “involves 
making amends to people that you have harmed in the past, mainly through your alcoholism, but 
also through other actions or inactions you’ve taken over the years.”  Tr. at 198.  The Individual 
currently attends AA meetings three times per week, although he sometimes attends more.  Tr. at 
199; see also Indiv. Ex. A (AA Meeting Sign-In Logs).  He intends to continue attending AA 
meetings “indefinitely.”  Tr. at 202.   
 
The Individual stated that he intends to never drink alcohol again.  Tr. at 200, 206.  He stated that 
he does not experience cravings for alcohol.  The Individual stated, “any sort of urge or craving 
that I had earlier on seems to be absent right now, which is not to say that a craving or an urge 
won’t come up at some point, but I haven’t had anything recently, and I believe that I’ve got an 
adequate support system and coping tools to deal with anything that would come up.”  Tr. at 
200-201.  The Individual also noted improvements in his mental and physical health since he has 
stopped drinking.  He stated that he feels less anxiety than he did in the past and has less trouble 
sleeping.  Tr. at 203-204.  The Individual added, “I’d say my general health is better than when I 
was drinking, and I feel better ….”  Tr. at 205.  The Individual stated that he is in a much better 
place now than he was before he went into treatment, and probably better than he has been “in 
quite a while.”  Id.  He stated that he is “internally motivated” to remain abstinent from alcohol.  
Id.  He added, “I’m abstinent now because I want to be and not because somebody is telling me I 
have to [be abstinent].  So I’m doing it more for myself than to meet some … external 
requirement.”  Tr. at 206.    
 
B. The Individual’s Girlfriend 
 
The witness has been dating the Individual for approximately 18 months.  Tr. at 33.  She sees the 
Individual about once a week.  Tr. at 35.  When she first met the Individual in July 2007, the 
Individual’s girlfriend observed the Individual consume alcohol on a regular basis and  
“he would drink a lot.”  Tr. at 36.   
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The Individual’s girlfriend stated that the Individual entered treatment for his alcohol problem in 
April 2008.  She stated that he was “ready to just start over and change.”  Tr. at 40.  The 
Individual currently attends several AA meetings per week and other counseling sessions.  Tr. at 
41-42.  She stated that the Individual discusses his treatment programs with her.  Tr. at 42.  She 
stated that “he’s pretty honest” and that “he just explains what he’s doing, what he’s learning” in 
the programs.  Id.  The Individual’s girlfriend has spoken with the Individual’s AA sponsor and 
knows that the Individual is working the 12 steps of the AA program.  Tr. at 49.  The 
Individual’s girlfriend is also involved in his recovery efforts.  She attends meetings of a support 
group for family members or friends of individuals with substance abuse problems.  Tr. at 43, 
55-56.  She has also attended some of the Individual’s AA meetings with him.  Tr. at 46.  The 
Individual’s girlfriend does not drink alcohol.  Tr. at 53.  She also stated that if she suspected that 
the Individual had begun drinking again she would confront him about it.  Tr. at 43.    
 
The Individual’s girlfriend stated that the Individual currently does not consume any alcohol.  Tr. 
at 36.  She stated that the Individual last drank alcohol in late March 2008.  Tr. at 37.  She has 
been to the Individual’s home and has not seen any alcohol or alcohol-related materials, such as 
empty bottles.  Tr. at 39-40.  She speaks with the Individual on the telephone almost every night 
and, since March 2008, he has never given her any indication that he may have been drinking 
alcohol before speaking with her.  Tr. at 47.  In addition, since the Individual has been in 
treatment for his alcohol problem, she and the Individual have gone to places where alcohol is 
served and he has not ordered any alcoholic beverages.  Tr. at 48.  She stated that the Individual 
has told her that he no longer has cravings for alcohol.  Tr. at 54.  The Individual’s girlfriend 
believes the Individual will abstain from consuming alcohol in the future because he is 
“determined” to do so.  Tr. at 50. 
 
C. The Individual’s Work Witnesses 
 
 1. The Individual’s Former Supervisor  
 
The Individual’s former supervisor has known the Individual since 1992.  Tr. at 114.  The 
Individual worked for him for about three years and then moved to a different work group.  Id.  
The Individual came back to work for his former supervisor from July 2007 until July 2008, 
when the former supervisor transferred to another organization.  Tr. at 114, 123.   
 
The former supervisor began noticing problems with the Individual in late 2007.  Tr. at 116.  
Specifically, the supervisor saw that the Individual was frequently absent from work and did not 
have the same enthusiasm for his work that he had had in the past.  Id.  In February 2008, the 
former supervisor was on the telephone with the Individual and the Individual was discussing his 
future work plans.  Tr. at 131.  During that conversation, the Individual made a statement to the 
effect that he might just sell his house and kill himself.  Tr. at 131-132.  The former supervisor 
stated that he did not believe the Individual intended to harm himself.  Rather, he found the 
comment to be “dark humor” and a sign that the Individual may be suffering from depression.  
Tr. at 132.  Shortly thereafter, the former supervisor was informed by the Individual’s then-
roommate of his hospitalization, and he in turn informed his management of the incident.  Tr. at 
117.  About one month after the Individual was hospitalized, the Individual entered into 
treatment for his alcohol problem.  Tr. at 119. 
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The former supervisor noticed a significant change in the Individual when he returned to work 
after he completed his inpatient treatment for his alcohol dependency.  Tr. at 120.  The 
supervisor noted that the Individual did not appear to be depressed, as he was prior to his 
treatment.  Tr. at 121.  The Individual was also more engaged in his work.  Id.  The former 
supervisor still interacts with the Individual at work on a regular basis, despite having transferred 
organizations.  Tr. at 123.  He stated that he has not seen a recurrence of the signs that the 
Individual demonstrated in the past when he was having problems with alcohol.  Tr. at 124.    
The former supervisor believes the Individual is motivated to remain abstinent from alcohol.  He 
based that belief “simply on [the Individual’s] level of engagement, enthusiasm about work, a 
reintegration, kind of, into society … he was kind of depressed there for a while … it’s not like 
that anymore.”  Tr. at 137.   
 
 2. The Individual’s First-Line Manager  
 
The first-line manager has known this Individual since the Individual joined his department in 
2007.  Tr. at 90.  He was on vacation when the Individual was hospitalized in February 2008 and 
became aware of the Individual’s hospitalization and subsequent referral to the EAP.  Tr. at 91-
92.  The first-line manager then attended some of the Individual’s EAP meetings and was kept 
generally informed as to the Individual’s treatment plan, although he did not know the specifics 
of the treatment.  Tr. 93.  The first-line manager stated that the Individual was “very 
cooperative” throughout the process.  Id.  He had the impression that the Individual was “very 
interested in getting treatment and cooperating fully.”  Tr. at 93.  The manager stated that, 
although he was not privy to the specifics of the Individual’s treatment plan and recovery due to 
privacy considerations, he would have been informed if there was a problem with the 
Individual’s treatment.  Tr. at 95.  The manager stated that he was never informed of any 
problems.  Tr. at 96.   
 
The first-line manager stated that the Individual is now “doing just great.”  Id.   The manager 
stated that he checks in with the Individual’s current supervisor to assess the Individual’s 
progress.  Id.   The supervisor’s reports “have been very positive.”  Id.  The supervisor has 
informed the first-line manager that the Individual “arrives on time, works the full day, and is 
technically contributing very well” to projects.  Tr. at 96-97.  The first-line manager, himself, has 
noticed positive changes in the Individual since the Individual entered treatment.  The manager 
stated that, although he was unaware of the nature of the problem, he noticed that the Individual 
appeared unhealthy and looked “rundown, maybe, tired” prior to the February 2008 
hospitalization.  Tr. at 98.  The Individual looked much healthier following his treatment.  Tr. at 
98-99.   
 
 3. The Individual’s Second-Line Manager  
 
The second-line manager has known the Individual since the Individual began working for his 
department in 2007.  Tr. at 75.  The second-line manager helped coordinate the Individual’s 
initial referral to the site’s EAP after the Individual’s February 2008 hospitalization.  Tr. at 76-
77.  The EAP then helped the Individual enroll in a treatment program.  Tr. at 77.  The second-
line manger stated that the Individual has been performing well at work since his return from the 
treatment program and has been doing what is expected of him.  Tr. at 78.  The Individual’s 
work attendance and ability to complete projects on time have also improved.  Id.    
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D. The Individual’s IOP Counselor  
 
The IOP counselor met the Individual after the Individual completed his inpatient treatment 
program and came to the counselor’s recovery center to begin his IOP.  Tr. at 16.  The counselor 
stated that the Individual was “interested and enthusiastic” about beginning the IOP.  Id.  The 
counselor stated that the Individual had an “understanding of what had happened to him with 
regards to his drinking and how that had affected his life and [he] wanted to continue on a path 
that gave him the best opportunity to stay in recovery ….”  Tr. at 16-17.   
 
The IOP program in which the Individual participated was an eight-week program, meeting three 
nights per week for three hours a night.  Tr. at 17.  Following the eight-week program, the 
recovery center offers patients one year of aftercare.  Tr. at 20.  The counselor met with the 
Individual on an individual basis monthly and in aftercare group sessions weekly until December 
2008.  Tr. at 19-20.    The counselor did not recall the Individual missing any scheduled sessions.  
Tr. at 21.  The counselor stated that the Individual “was very involved with regards to the group, 
and he was very diligent about making his individual sessions … he was working actively with 
his [AA] sponsor and was actively pursuing other things in his life as a part of his recovery ….”  
Tr. at 21-22.   
 
The counselor stated that, to his knowledge, the Individual remained abstinent from alcohol.  Tr. 
at 22.  Regarding the Individual’s prognosis for remaining abstinent, the counselor stated that if 
the Individual continued on the path he was on – going to AA and aftercare meetings, working 
with his AA sponsor, and “doing the things that have kept him in the program” – then the 
likelihood that he will remain abstinent will increase.  Tr. at 23.  The IOP counselor stated that, 
based on his experience in working with the Individual for almost a year, the Individual appeared 
to be “very genuine [about] what he wants to do with regard to remaining clean and sober.”  Tr. 
at 25.    
 
E. The Individual’s AA Sponsor 
 
The sponsor met the Individual at AA meetings approximately seven or eight months prior to the 
hearing.  Tr. at 60.  The Individual asked him to be his sponsor after he told the Individual about 
his own progress in treating his alcohol problem.  Id.  The sponsor stated that he has been 
abstinent from alcohol for over 11 years and has sponsored many other individuals.  Tr. at 61.   
 
The sponsor noted that the Individual has been very consistent in attending AA meetings, 
sometimes going to as many as four meetings per week.  Tr. at 62.  The Individual actively 
participates in meetings and is working the 12 steps of the AA program.  Id.  He is currently on 
step eight.  Id.  The sponsor stated that the Individual is comfortable calling him when “he’s 
having a rough day or he’s got something going on that’s aggravating him ….”  Tr. at 63.   
 
The sponsor believes the Individual has been abstinent from alcohol since March 2008 and 
would be “shocked” if he resumed drinking alcohol.  Tr. at 64-65.  He added, “[the Individual] 
has really worked the steps, and he’s seen the goodness of his life turning around, you know, 
without the alcohol.”  Id.  The sponsor believes the Individual has been doing well with his 
treatment program.  He added that the Individual has “really grabbed onto the program” and, in 
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his experience, the Individual has worked through the program’s steps “quicker than most have.”  
Tr. at 65-66.  The sponsor believes the Individual should continue in AA for the rest of his life.  
Tr. at 69.  He also believes the Individual is motivated to remain abstinent because the sponsor 
sees that the Individual is “enjoying life again.”  Tr. at 71.       
 
F. The Site Psychologist 
 
The Site Psychologist first met the Individual in March 2008 when the Individual was “urgently” 
referred to the EAP by his manager.  Tr. at 142.  The Psychologist stated that there were 
concerns that the Individual had made “suicidal verbalizations” which led to his hospitalization 
the prior week.  Id.  The Site Psychologist stated that he performed an initial assessment of the 
Individual and determined that the Individual’s alcohol consumption was of concern.  Tr. at 143-
44.  The Psychologist also found that the Individual “was not doing real well … he basically was 
depressed, [and] was having some anxiety issues.”  Tr. at 143.  He met with the Individual again 
two weeks later and the Individual’s condition “had deteriorated.”  Tr. at 144.  The Individual 
informed the Psychologist at that time that both his alcohol consumption and anxiety level had 
increased.  Tr. at 144.  
 
At his second evaluation of the Individual, the Site Psychologist recommended that the 
Individual enter into an inpatient substance abuse program.  Id.  The Psychologist believed the 
Individual appeared to be “relieved at the suggestion [of inpatient treatment] and very open – 
immediately open to the idea of going in for inpatient recovery.”  Tr. at 146.  The Individual did 
not exhibit much denial over his alcohol problem.  The Psychologist stated that the Individual 
“was pretty aware of and cognizant of his problem from the start, which is … kind of unusual 
with alcoholics.”  Id. 
 
The Psychologist did not have contact with the Individual while he was undergoing the inpatient 
treatment program, but began meeting with him again after he completed the program.  Tr. at 
148.  When he first saw the Individual after the inpatient program, the Site Psychologist believed 
the Individual “was doing better,” “looked improved,” and appeared to have “responded well to 
the program.”  Tr. at 149-150.  The Individual told the Psychologist that “he had a good 
experience [at the inpatient treatment program], and he felt the treatment was beneficial.”  Tr. at 
149.  He also found the Individual “motivated to work on his recovery.”  Tr. at 150.   
 
The Psychologist has been monitoring the Individual’s progress since his completion of the 
inpatient treatment program, the IOP, and aftercare sessions.  Tr. at 152.  He believes the 
Individual has “done quite well … He has continued to display a good awareness of his problem.  
He has been very compliant with everything … I see [the Individual] as a person who genuinely 
wants to stick with this and maintain his sobriety.”  Id.  The Psychologist stated that he has no 
reason to suspect the Individual has resumed drinking alcohol.  Rather, he stated that many 
factors, including “his level of compliance with his aftercare” and “his level of contact with 
[AA],” as well as his work with his sponsor, “point in the direction of abstinence.”  Tr. at 154.   
 
The Site Psychologist currently meets with the Individual once a month.  Tr. at 165.  He is “very 
satisfied” with the Individual’s progress and believes the Individual’s prognosis for remaining 
abstinent from alcohol in the future is “excellent.”  Tr. at 156, 165.  He added,  
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When I first saw [the Individual], he was highly symptomatic … he was very 
much in a pattern of daily alcohol ingestion, he was pretty much out of control 
with his alcoholic behavior, and his anxiety symptoms were quite prominent and I 
think he was depressed, also.  Now he is … virtually symptom-free from these 
things, and he is maintaining his abstinence … He has a level of insight that’s 
very good for someone with an alcohol problem, and he has responded very well 
to treatment.   

 
Tr. at 158-59.  Finally, the Psychologist believes that the Individual is “an exceptional case” in 
terms of the steps he has taken to address his alcohol problem and that his risk of relapse is 
“low.”  Tr. at 162, 167.  He believes the Individual will continue to maintain his abstinence from 
alcohol in the future.  Id.  
 
G. The DOE Psychiatrist  
 
After being present throughout the hearing and considering all of the hearing testimony, the DOE 
psychiatrist did not change the diagnosis he presented in his July 2008 report that the Individual 
met the criteria for alcohol dependence.  Tr. at 220.   
 
Based on the hearing testimony, the Psychiatrist noted that there were several positive factors 
which were “medically significant” in assessing the Individual’s progress in treating his alcohol 
problem.  Tr. at 222.  Among the positive factors are the Individual’s consistent attendance of 
AA meetings, his work with his AA sponsor, and his completion of the inpatient treatment 
program and the IOP.  Tr. at 222-23.  In addition, the Psychiatrist noticed an improvement in the 
Individual’s support system.  Specifically, his girlfriend is particularly supportive and has taken 
steps to educate herself about alcohol dependence.  Tr. at 223.  The DOE Psychiatrist also found 
it noteworthy that the Site Psychologist, who has closely monitored the Individual’s progress, 
classified the Individual as an “exceptional case” and gave the Individual a favorable prognosis.  
Tr. at 224.  Finally, the Psychiatrist was impressed with the Individual’s own testimony, in which 
he “demonstrated a continuing commitment to his sobriety.”  Id.   
 
The DOE Psychiatrist noted that in cases involving alcohol abuse or dependence, he generally 
recommends that an individual complete one year of abstinence from alcohol in order to 
demonstrate adequate evidence of rehabilitation or reformation from the alcohol disorder.  Tr. at 
231.  He stated that he generally uses one year of abstinence as a guideline because the 
likelihood of an individual diagnosed with alcohol abuse or dependence being successful at 
maintaining his or her abstinence from alcohol increases dramatically after one year.  Tr. at 229-
230.   
 
In this case, however, the Psychiatrist believes the Individual has demonstrated adequate 
evidence of rehabilitation from his alcohol dependence, despite having only approximately ten 
months of sobriety.  Tr. at 231.  The Psychiatrist based this determination on several factors.  
First, the Individual stated that he has not consumed alcohol since March 2008 and his witnesses 
corroborated his testimony.  Tr. at 231-232.  In addition, “[the Individual] has taken steps to 
improve his social system … He’s kept to all the [treatment] programs and done a little bit more 
than required.”  Tr. at 232.  Further, the Psychiatrist noted that the Individual has done well with 
his treatment even while under external stresses, namely the suspension of his security clearance.  
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Tr. at 234.  Based on all of these factors, the Psychiatrist stated, “even though it’s not a year [of 
abstinence], I would go outside the guideline and say that I think that there is at this point in time 
adequate evidence of rehabilitation or reformation.”  Tr. at 235.  Finally, the Psychiatrist 
believed that the Individual’s risk of relapse was low.  Tr. at 235.   
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
The derogatory information in this case centers on the Individual’s past alcohol use, as well as 
the DOE Psychiatrist’s diagnosis that the Individual met the criteria for alcohol dependence.  It is 
well-established that a diagnosis of an alcohol disorder raises security concerns because 
“excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  
See also Personnel Security Hearing, Case No. TSO-0678 (2008).  Given the facts in this case, 
particularly the DOE Psychiatrist’s diagnosis, the LSO had sufficient grounds to invoke Criterion 
J.  The only remaining issue is whether the Individual has presented sufficient evidence to 
adequately mitigate the security concern.   
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The Adjudicative Guidelines identify several conditions which could mitigate an alcohol-related 
security concern, including the individual’s “acknowledge[ment] of his or her alcoholism or 
issues of alcohol abuse,” an “established pattern of abstinence,” “complet[ion] of inpatient or 
outpatient counseling,” and “a favorable prognosis from a qualified medical professional.”  See 
Adjudicative Guidelines, Guideline G, ¶ 23.   
 
In this case, the Individual testified that he has been abstinent from alcohol since March 2008, 
almost ten months as of the date of the hearing.  I believe he testified candidly and honestly.  His 
testimony was corroborated by the testimony of his girlfriend, who has not seen the Individual 
consume alcohol since March 2008, noticed any signs which indicate alcohol consumption, such 
as slurred or incoherent speech, or observed any alcohol or alcohol-related materials, such as 
empty bottles, in his home.  In addition, the Individual’s former supervisor, who has interacted 
regularly with the Individual both before and since March 2008, has noticed a marked difference 
in the Individual’s demeanor and appearance since the Individual has stopped drinking alcohol, 
namely that the Individual is no longer withdrawn or depressed, as he was when he was drinking 
alcohol.  Finally, the Individual’s first-line manager observed that the Individual appears 
physically healthier now than prior to March 2008.  None of the Individual’s witnesses have seen 
a recurrence of the behaviors the Individual exhibited when he was drinking alcohol.  These 
factors all support the Individual’s assertion that he has not consumed alcohol since March 2008.   
 
In addition, the Individual enthusiastically undertook a rigorous treatment program to address his 
alcohol dependence.  Specifically, he completed a 28-day inpatient treatment and eight-week 
intensive outpatient program, attends weekly aftercare counseling sessions, and several AA 
meetings per week.  He has submitted various exhibits to corroborate his participation in those 
programs.  See Indiv. Ex. A (AA Meeting Sign-In Logs, establishing attendance at 92 meetings 
between May 2008 and November 2008);  Indiv. Ex. B (documents relating to inpatient 
treatment program, including certificate of completion); Indiv. Ex. C (letter regarding completion 
of IOP); and Indiv. Ex. D (attendance logs for continuing care group sessions between June 2008 
and December 2008).  In addition, the Individual demonstrated significant insight into his 
alcohol problem, as well as an appreciation for his life as it is now, without alcohol.  
Furthermore, his girlfriend appears to be very supportive of the Individual’s efforts to remain 
alcohol-free.  This leads me to conclude that the Individual is motivated to remain abstinent from 
alcohol.  
 
In addition to the Individual’s testimony, I am persuaded by the testimony of the witnesses 
involved in the Individual’s treatment.  Both the Individual’s AA sponsor and his IOP counselor 
testified that the Individual has been actively engaged in his treatment program and has been 
dedicated to maintaining his abstinence from alcohol.  Further, the Site Psychologist, who meets 
regularly with the Individual, has noted the Individual’s progress and classified him as an 
“exceptional case” with a low risk of relapse.  The testimony of the Individual’s witnesses from 
work – his former supervisor and current managers – indicates that the Individual’s appearance 
and performance have dramatically improved since he began his treatment program.  Finally, the 
DOE Psychiatrist determined that the Individual presented evidence demonstrating adequate 
evidence of rehabilitation and reformation from his alcohol dependence.   
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The foregoing factors lead me to agree with the DOE Psychiatrist’s assessment that the 
Individual has successfully treated his alcohol dependence and, therefore, his risk of relapse is 
low.  Accordingly, based on all of the evidence in this case, including the hearing testimony and 
the numerous exhibits in the record, I find that the Individual has mitigated the Criterion J 
concern raised by his use of alcohol.   
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criterion J.  I also find that 
the Individual has presented sufficient information to fully resolve the security concern.  
Therefore, I conclude that restoring the Individual’s suspended access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the Individual’s suspended access 
authorization should be restored.   
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: March 6, 2009 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

2/ Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant information

from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel Qualifications Statement,

a Personnel Security Interview, written or oral statements made in response to an official inquiry on a matter that is

relevant to a determination regarding eligibility for DOE access authorization. . . .”  10 C.F.R. § 710.8(f).  Criterion L

(continued...)
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 28, 2008

Case Number: TSO-0684

This Decision concerns the eligibility of xxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  During a background investigation, the local DOE security office

discovered some derogatory information that created a security concern.  DOE asked the individual

to participate in a Personnel Security Interview (PSI) in order to resolve the information.  The PSI

did not resolve the security concerns. 

On September 17, 2008, the local DOE security office (LSO) sent a letter (Notification Letter)

advising the individual that it possessed reliable information that created a substantial doubt

regarding his eligibility to hold an access authorization.  In an attachment to the Notification Letter,

the LSO explained that the derogatory information fell within the purview of two potentially

disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f) and

(l) (hereinafter referred to as Criteria F and L, respectively).  2/
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2/(...continued)

relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject to any

circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason

to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual

to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented his own testimony.  He brought forth no other witnesses.  The DOE counsel did

not present any witnesses.  The DOE submitted a number of written exhibits prior to the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  
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III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two potentially disqualifying criteria as bases for denying the

individual’s security clearance, Criteria F and L.  To support its reliance on Criterion F, the LSO

states that the individual provided vague, inconsistent and deceptive answers during a Personnel

Security Interview (PSI) in October 2007 regarding his illegal drug use and two arrests.  The LSO

also alleges that the individual deliberately omitted significant information from a 2007

Questionnaire for National Security Positions (QNSP) about his past arrests.  

 

From a security standpoint, false statements made by an individual in the course of an official inquiry

regarding a determination of eligibility for DOE access authorization raise serious issues of honesty,

reliability, and trustworthiness.  The DOE security program is based on trust, and when a security

clearance holder breaches that trust, it is difficult to determine to what extent the individual can be

trusted again in the future.  See Guideline E of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information issued on December 29, 2005 by the Assistant to the

President for National Security Affairs, The White House.

As for Criterion L, the LSO alleges that during an October 2007 PSI, the individual indicated that

no one, including his fiancée, knew about his arrests.  The individual’s vulnerability to blackmail,

exploitation, and duress calls into question the individual’s judgment, reliability, trustworthiness and

his ability to protect classified information. See id. at Guideline E.

IV.  Findings of Fact

In May 2007, the individual submitted a QNSP in connection with an investigation of his eligibility

to hold a security clearance.  On the QNSP, the individual was asked, inter alia, the following:”Have

you ever been charged with or convicted of any offense (s) related to alcohol or drugs?”  The

individual checked “yes” to this question and indicated that he had been arrested in October 1994

for Driving Under the Influence (DUI).  During a PSI with the individual in October 2007, the

individual stated that he could not remember any details of that arrest.  He further stated that he

might have been cited for Driving on a Suspended License, but had trouble remembering details of

the incident, dates or how he could have lost his license.  The LSO subsequently conducted a

background investigation of the individual which revealed that the individual was arrested and

charged with Driving on a Suspended License in 1990 and 1991 (on both occasions, the individual

paid fines and court costs).  In addition, when questioned during the October 2007 PSI, the

individual stated that he might have been cited for Possession of Cocaine.  Again, his background

investigation revealed a 1989 arrest for Possession of Cocaine and Paraphernalia.  None of these

arrests were listed on the individual’s QNSP.  During the course of the individual’s PSI, the

individual stated that no one knew about his DUI or cocaine arrests.    

V. Hearing Officer Evaluation of the Evidence

The key issue under Criterion F is whether the individual has brought forward sufficient evidence

to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In
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considering this question, I found that the nature of the individual’s omissions was serious.  The

individual’s lack of candor concerning his arrests could increase his vulnerability to coercion or

blackmail and raises important security concerns.  The DOE must rely on individuals who are

granted access authorization to be honest and truthful.  This important principle underlies the

criterion set forth in 10 C.F.R. § 710.8(f).  

During the hearing, the individual was questioned about his omissions and misrepresentations on

his 2007 QNSP.  The individual stated that, when asked about his alcohol or drug related offenses,

he listed a 1994 DUI.  During the hearing, the individual recalled that he had gone to court and that

his license was suspended for one year.  Transcript of Hearing (Tr.) at 9.  However, when questioned

about his inconsistent answers given during his October 2007 PSI, the individual testified that he had

trouble remembering whether he was arrested and charged with Driving on a Suspended License,

in both 1990 and 1991.  Id. at 11.  He further testified that he did not list these two arrests on his

QNSP because he simply did not remember they occurred.  With respect to the individual’s 1989

Possession of Cocaine charge, the individual testified that he was unsure of details and dates

regarding his past arrests and he was told to state “unknown” on the QNSP if he could not recall

specific incidents.  Id. at 13.  According to the individual, he has not used cocaine since 1994 or

1995.  Id.  He further testified that he did not deliberately misrepresent or omit information from his

QNSP or during his PSI.  Id. at 18.  He testified that the charges and arrests were over thirteen years

old and stated that he “just got mixed up” and “might have been a little nervous” when questioned

about his arrests.  The individual reiterated during the hearing that he still can not remember details

of the arrests and could not explain why he had trouble remembering his past arrests other than the

fact that he was trying to forget about his past and focus on his future.  Id. at 19 and 28.  He testified

that he is an honest and reliable person who takes care of his family.  Id. at 27.  The individual added

that he does not currently drink or take drugs.  Id.  Finally, the individual testified that he could not

be blackmailed or coerced in any way as his family and acquaintances all know about his past arrests

now.  Id. at 16.      

After considering all the evidence before me, I find that the individual has failed to mitigate the

security concerns arising from the omissions on his QNSP and his inconsistent explanations given

during his PSI.  Although the individual testified that he did not intentionally or deliberately falsify

his QNSP or provide inconsistent explanations during his PSI, I find his explanations for these

omissions and inconsistencies to be unpersuasive.  The individual could offer no more than a vague

explanation for his omissions and inconsistencies during the hearing, simply stating that he could

not recall the specifics about past arrests because they were over thirteen years old and he wanted

to forget about his past.  I do not find this explanation to be credible because an arrest is an unusual

event that I believe most people would remember.  It was my observation during the hearing that the

individual was ill-prepared and did not take the proceeding seriously.  I found this nonchalant

attitude troubling.  The individual is a mature adult who was certainly aware of the consequences

of misrepresenting information to the DOE.  His uncorroborated testimony that he is an honest and

reliable person is not sufficient to mitigate the security concerns at issue.  Despite several

suggestions by both the DOE Counsel and myself, the individual did not provide character witnesses

to testify about his judgment, honesty and reliability.  Notably, the individual did not even offer the



- 5 -

testimony of his fiancée.  For the foregoing reasons, I find the individual has failed to mitigate the

security concerns raised by Criterion F. 

With respect to Criterion L, the individual attempted to mitigate this concern by stating that his

family and acquaintances now know about his past arrests and therefore he is not vulnerable to

blackmail, exploitation and duress.  Had the individual provided corroboration for this statement

through witness testimony, he might have allayed the security concerns under Criterion L.  Absent

corroboration, I cannot find mitigation here. 

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria F and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria F and L.  I am therefore unable to find that granting the individual’s access

authorization would not endanger the common defense and security and would be consistent with

the national interest.  Accordingly, I find that the individual’s access authorization should not be

granted at this time.  The individual may seek review of this Decision by an Appeal Panel under the

regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: February 3, 2009        
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Case Number:  TSO-0685 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
By age 18, two nights a week and one night every weekend, the individual drank 32-48 
ounces of beer and became intoxicated.  Id. at 28.  At age 20 or 21 (in June or July 1981), 
he was arrested for DWI.  Id. at 29.  At age 25 (in 1985), the individual began working 
for the DOE, and the DOE granted him an access authorization.  DOE Exh. 3, at 2 (DOE 
Case Eval., June 30, 2008); DOE Exh. 32, at 3 (QNSP, Nov. 9, 1990); Tr. at 12.   
 
Meanwhile the individual’s drinking escalated.  By age 35, every night he drank 32-48 
ounces of beer and became intoxicated.  DOE Exh. 33, at 29 (PSI, Mar. 17, 2008).  Then 
he married and his alcohol consumption declined.  Id.  By his early 40’s, his drinking had 
increased to a pattern; approximately every other night he became intoxicated.  During 
the week he drank 2-3 mixed whiskey drinks, and on the weekends he drank 96-120 
ounces of beer.  Id. at 30.  At age 40 (in May 2001), he was arrested for DWI for the 
second time.  He briefly decreased his drinking and then resumed his pattern.  Id. at  
30-31. 
 
At age 43, in an effort to save his marriage, the individual quit drinking.  DOE Exh. 34, at 
68 (PSI, Feb. 10, 2005).  Two months into his sobriety, the individual’s wife and kids 
left.  Then he relapsed; every night he drank mixed drinks or 96-120 ounces of beer and 
became intoxicated.  Id. at 69.  About seven months later (in June 2004), the individual 
was arrested for DWI for the third time.  DOE Exh. 33, at 32 (PSI, Mar. 17, 2008).   
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The next day, the individual marked an official sobriety date.  Soon thereafter, he began 
participating in Alcoholics Anonymous (AA) and entered an intensive outpatient 
treatment program.  Id. at 23, 32-33.  During his treatment, he said that he intended to not 
drink again.  DOE Exh. 34, at 79 (PSI, Feb. 10, 2005). 
 
At age 44 (in April 2005), a DOE-consultant psychiatrist diagnosed the individual with 
Alcohol Dependence with Physiological Dependence, in Early Full Remission.  DOE 
Exh. 38, at 2 (Hearing Officer’s Decision, May 31, 2006).  In September 2005, the DOE 
suspended the individual’s access authorization and referred him to administrative 
review.  He told a Hearing Officer: 
 

I’ve learned a lot more about myself and my triggers for drinking.  You know, 
you never say never, but I’m going to say I do not see me ever going back to the 
bottle.  I’ve just learned too much, and things have been too good this last 20, 21 
months to reverse course.  You know, you’re always going to have ups and 
downs, hardships, but now I have a support system and the knowledge base to 
deal with the things that might come down, come my way. 
 
. . . .  

 
[T]his whole deal has been a God send to me as far as waking myself up.   

 
. . . .  

 
[T]hat night when I ran [a car off the road and was arrested for DWI], that neither 
one of us didn’t get killed, I think the good Lord was watching out for me, and I 
think I will do everything in my power as long as I can to let him – to keep me 
away from alcohol, and I really don’t know what to add to that.  

 
Individual’s Exh. 11 (Tr. for Hearing in Case TSO-0314, Feb. 16, 2006). 
 
In May 2006, the Hearing Officer found that the individual’s access authorization should 
be restored because the individual had “achieved adequate rehabilitation.”  DOE Exh. 38, 
at 11 (Hearing Officer’s Decision, May 31, 2006). 
 
At age 46 (in October 2006), soon after the hearing, the individual relapsed.  Tr. at 20.  
The individual’s drinking increased throughout 2007, and by January 2008 every night he 
drank 48-60 ounces of beer and “a few shots” of liquor and became intoxicated.  DOE 
Exh. 33, at 38, 43-44 (PSI, Mar. 17, 2008).  At age 47, at 12:00am on January 25, 2008, 
he was arrested for DWI for the fourth time.  Id. at 7. 
 
The individual marked January 25th his official sobriety date, entered a five-day 
detoxification program, and then entered an inpatient treatment facility.  See id. at 18,  
59-60.  The inpatient treatment facility released him on February 27, 2008.  Soon 
thereafter, he began a five-week intensive outpatient program and resumed AA 
participation.  Id. at 48, 52, 65; see also Tr. at 50.  
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At age 47 (in June 2008), a DOE-consultant psychiatrist diagnosed the individual with 
Alcohol Dependence with Physiological Dependence, in Early Partial Remission – an 
illness or mental condition that “may cause a significant defect in judgment or 
reliability.”  DOE Exh. 13, at 12-13.  (DOE-consultant psychiatrist Report, June 19, 
2008).  She based her diagnosis on the following:  
 

1) The individual consumed larger amounts of alcohol than he intended; 
 

2) The individual exhibited alcohol tolerance by showing a “markedly 
diminished effect” when consuming the same amount of alcohol; 

 
3) As a part of the individual’s daily routine, he drank to intoxication; 

 
4) The individual “gave up everything else” to drink; 

 
5) The individual drank despite the fact that his drinking exacerbated his 

depression; 
 

6) The individual expressed a persistent desire to stop drinking; and 
 

7) When the individual stopped drinking, he developed the withdrawal 
symptoms of increased blood pressure and tremors. 

 
Id. at 10-11. 
 
The DOE-consultant psychiatrist concluded that the individual has not shown evidence of 
rehabilitation and reformation.  Id. at 12.  She said, “His new sobriety period is too short 
to predict permanent change of behavior or ensure lower risk of relapse in the immediate 
future.”  She also said, “[R]elapsing while actively participating in AA meetings lends to 
a poorer prognosis.  It indicates either the lack of meaningful participation, his inability to 
use therapeutic resources, and/or a more severe form of the disease that motivation alone 
could not control.”  Id. 
 
The DOE-consultant psychiatrist stated that to demonstrate rehabilitation and 
reformation, the individual must either: 
 

1) Abstain for four years while: 
a. Participating in AA, with sponsorship, at least three times per week for 

three years from his sobriety date; and 
b. Receiving aftercare group therapy for a minimum of one year. 

 
Or: 
 

2) Abstain for six years. 
 
Id. at 13.    
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The LSO suspended the individual’s access authorization and issued him a Notification 
Letter that cited three security concerns.  See DOE Exh. 1 (Notification Letter, July 10, 
2008).  The LSO alleged that the individual “has been diagnosed by a psychiatrist as 
alcohol dependent.”  Id. (citing 10 C.F.R. § 710.8(j) (Criterion J)).  The LSO alleged that, 
“[T]his is an illness or mental condition which in the opinion of a psychiatrist causes, or 
may cause, a significant defect in judgment or reliability.”  Id. (citing 10 C.F.R.  
§ 710.8(h) (Criterion H)).  The bases for the LSO’s Criterion J and H security concerns 
are: 
 

1) In April 2005, a DOE-consultant psychiatrist diagnosed the individual with 
Alcohol Dependence with Physiological Dependence, in Early Full Remission, 
which is an illness or condition that may cause a significant defect in judgment or 
reliability;  

 
2) Between November 2006 and December 2006, the individual relapsed.  He drank 

12-36 ounces of beer every two to three weeks, which progressed to every one to 
two weeks.  His drinking escalated to 72-108 ounces of beer every evening.  If he 
drank at a bar, he also drank 3-4 shots of liquor; 

 
3) Since the individual’s relapse, approximately every three to four months he drank 

and passed out; 
 

4) From April 2007 to January 2008, on a daily basis the individual drank to 
intoxication; 

 
5) In January 2008, the individual was arrested for DWI; and 

 
6) In June 2008, a DOE-consultant psychiatrist diagnosed the individual with 

Alcohol Dependence with Physiological Dependence, in Early Partial Remission, 
which is an illness or mental condition that may cause a significant defect in 
judgment or reliability.   

 
DOE Exh. 1 (Notification Letter, July 10, 2008). 
 
The LSO also alleged that the individual “has engaged in unusual conduct or is subject to 
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or 
duress which may cause him to act contrary to the best interests of national security.”  Id. 
(quoting 10 C.F.R. § 710.8(l) (Criterion L)).  The LSO stated that the bases for its 
Criterion L security concern are: 
 

1) In June or July 1981, the individual was arrested for DWI; 
 

2) In May 2001, the individual was arrested for DWI; 
 

3) In June 2004, the individual was arrested for DWI; 
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4) In July 2005, the individual’s access authorization was suspended because in 

April 2005, a DOE consultant-psychiatrist diagnosed him with Alcohol 
Dependence with Physiological Dependence, in Early Full Remission, which is an 
illness which may cause a significant defect in judgment or reliability.  In August 
2006, following an administrative review hearing, his access authorization was 
restored; 

 
5) In October 2006, the individual relapsed and from approximately May 2007 to 

January 2008, every day he drank to intoxication.  On January 25, 2008, he was 
arrested for DWI; 

 
6) Prior to his January 2008 DWI arrest, the individual admitted to drinking after his 

AA meetings; 
 

7) In March 2008, the individual admitted to violating the DOE’s “eight hour rule” 
by drinking until 12:00am or 1:00am; and 

 
8) In November 1990, June 1996, and May 2002, the individual signed DOE 

Security Acknowledgments certifying that he understood that he could lose his 
access authorization if a psychiatrist diagnoses him with alcohol dependence.  In 
April 2005 and June 2008, a DOE-consultant psychiatrist diagnosed him with 
Alcohol Dependence with Physiological Dependence. 

 
DOE Exh. 1 (Notification Letter, July 10, 2008). 
 
The individual requested a hearing to respond to the LSO’s security concerns, and I 
conducted the hearing on January 13, 2009.  The individual was represented by an 
attorney.  The individual testified and called the following witnesses: two co-workers, his 
former brother in-law, sister, AA sponsor, inpatient counselor, and outpatient counselor.  
The DOE counsel called the DOE-consultant psychiatrist.  
 
At the hearing, the individual and the DOE counsel stipulated to the alcohol dependence 
diagnosis that the DOE-consultant psychiatrist gave the individual.  Tr. at 6, 15.  
Additionally, the individual verified his testimony at the administrative review hearing in 
February 2006, his testimony at the PSI in March 2008, and the depiction of his drinking 
history in the DOE-consultant psychiatrist’s reports.  Id. at 13-15.  Therefore, we 
considered the following issues: (i) whether the individual has resolved the LSO’s 
Criterion J and H security concerns by rehabilitating and reforming himself from his 
alcohol dependence diagnosis; and (ii) whether the individual has resolved the LSO’s 
Criterion L security concerns stemming from the individual’s drinking history and his 
drinking after signing DOE Security Acknowledgements. 
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II. Summary of Hearing Testimony 
 
A.   The Individual 
 
The individual testified that he is 48 years old and has been drinking for more than 30 
years.  He has been an alcoholic for the last ten years.  Id. at 102.  During his years of 
drinking, his longest period of sobriety has been 2 years and 4 months, beginning in June 
2004.  Id. at 101.   
 
In October 2006, the individual “rejoined the drinking crowd” and relapsed.  Id. at 20.  
He “got away from [his] support group” and “let [his] spiritual and psychological 
defenses wane.”  Id. at 69.  He “didn’t do the follow-through needed to maintain [his] 
sobriety.”  Id. at 64.  He had not used his AA sponsor to his sponsor’s “fullest 
capability.”  Id. at 78.   He also procrastinated going through the twelve steps.  Id. at 107-
108.   
 
The individual has not had a drink since his last DWI arrest at 12:00am on January 25, 
2008.  Id. at 32, 83.  Later that morning, he contacted his Employee Assistance Program 
and proposed inpatient treatment.  Id. at 35-36.  He entered inpatient treatment after five 
days of detoxification.  Id. at 38. 
 
Inpatient treatment “jerked” the individual out of his drinking pattern.  Id. at 39.  He 
spent most days in group counseling, although he also received individual counseling.  Id. 
at 39-40.  They worked on the twelve steps and treated his depression.  Id. at 40, 45.  For 
the first time, he disclosed to medical professionals that when he was a boy he had been 
sexually abused.  Id. at 42.  He finished inpatient treatment on February 27th.  Id. at 50.  
 
On February 28th, he began intensive outpatient treatment (IOP), which his inpatient 
treatment counselor recommended.  Id. at 50-51.  (The individual has never disagreed 
with treatment recommendations, although he has procrastinated.  Id. at 105-107.)  His 
IOP ended on April 3rd, and he began the IOP’s aftercare program.  Id. at 55.  In 
September 2008, he began attending a second aftercare program, and he still attends both.  
Id. at 57-58, 104. 
 
The individual participates in 5-7 AA meetings a week.  Id. at 56.  (He began attending in 
July 2004, and attended through his October 2006 relapse.  Id. at 21-22, 75.)  He is 
“close” with his sponsor, who he regularly sees at meetings and talks to every day.  Id. at 
48-49.  After his IOP, his sponsor helped him work through the twelve steps.  Id. at  
49-50.  He has also chaired a dozen meetings.  Id. at 77.   
 
The individual does not keep alcohol in his home and he does not crave alcohol.  Id. at 
87, 89.  He no longer sees his drinking friends and has avoided bars and drinking events.  
Id. at 81, 97, 104.  To fill the time he used to spend drinking, he sees his AA friends, his 
son, and his father.  Id. at 81-82.  He also attends AA meetings, gets to bed on time, 
watches TV, and rebuilds a motorcycle.  Id. at 88. 
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The individual testified that he is now “in a very good place.”  Id. at 64.  He no longer 
has a problem with depression, which was a contributing factor to his drinking.  Id. at 78, 
100.  After he disclosed his sexual abuse, he woke up the next morning “like . . . a 
different person.”  Id. at 45.  Discussing it was a “soul-cleansing experience.”  Id. at 73.  
(The abuse had been in the back of his mind his entire life and had been a trigger for his 
depression and drinking.  Id. at 44-46.)  He has “had the profound awakening they speak 
of, the spiritual awakening.”  He has “a feeling of optimism, of excitement,” that he last 
felt “before [he] ever drank.”  Id. at 91.  He is “[a] hundred percent” dedicated to his 
sobriety; he plans to “abstain totally” and “stay with . . . AA.”  Id. at 82, 90. 
 
The individual acknowledges having previously said that he wouldn’t drink again.  Id. at 
73.  Although he was sincere, he “knew” that he could not “guarantee[]” that he would 
not drink again, and that if he did drink again, he would face consequences.  Id. at 29, 70.  
He still “can’t make a hundred percent promise that [he] won’t ever drink again.”  Id. at 
82.  
 
B. Co-Worker #1 
 
The first co-worker testified that he and the individual have been working acquaintances 
for seventeen years.  Id. at 144.  He has seen the individual daily for the last six years.  Id. 
at 145.  He has not observed the individual hung-over at work.  Id. at 153.  Since the 
individual lost his access authorization, they have had lunch together every day.  Id. at 
145.  The individual has discussed his recovery with his lunch mates.  Id. at 146.  
 
C. Co-Worker #2 
 
The second co-worker testified that he and the individual have been work acquaintances 
for twenty years.  Id. at 219-220.  He has also seen the individual at AA for the last three 
or four years.  Id. at 220.  At AA, the individual “participates well”; he “share[s] . . . 
experience, strength, and hope.”  He also chairs meetings, which shows that he is 
participating in his recovery.  Id. at 221.  
 
D. The Individual’s Former Brother In-Law 
 
The individual’s former brother in-law testified that he sees the individual once every two 
weeks.  Id. at 229.  They ride motorcycles or socialize at church or socialize with the 
individual’s son.  Id. at 229-230.  The individual and his son have a “good relationship.”  
Id. at 230.  The individual does not keep alcohol in his house or garage, nor does he 
associate with his former drinking friends.  Id. at 231, 233.  When he and the individual 
frequent a popular outdoor recreation spot, the individual avoids alcohol and people who 
drink.  Id. at 231. 
 
The individual no longer suffers withdrawal symptoms.  Id. at 132.  He has a very good 
attitude about his recovery.  Id. at 235.  
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E. The Individual’s Sister 
 
The individual’s sister testified that she visited the individual during his inpatient care.  
He took “responsibility for what he had done wrong in his recovery” and “regain[ed] 
some confidence that he could . . . do well.”  “[H]e had a really good outlook . . . .”  Id. at 
210.   
 
Before the individual’s relapse he had intended to stay sober, but did not know “what it 
took.”  “[H]e wasn’t real involved with [AA] . . . .”  “He would come to a meeting and 
just split . . . .”  Id. at 213.   
 
The individual told her that at the 2008 family Christmas party he did not have alcohol 
cravings.  Id. at 211.  He does not keep alcohol in his house.  Id. at 216.  
 
F. The Individual’s AA Sponsor 
 
The individual’s AA sponsor testified that he met the individual six or seven years ago, 
through work.  Id. at 183.  They have been attending the same AA meeting for about 
three years.  Id. at 184.  When the individual was discharged from inpatient treatment, the 
individual asked him to be his AA sponsor.  Id. at 184-185.   
 
The individual’s AA sponsor has sought “to build a relationship of trust” with the 
individual.  Id. at 186.  The individual calls him “consistently,” which shows that his 
sobriety is “important” to him.  Id. at 196.  They “try to meet at least once a week.”  Id. at 
190.  Together they worked through the twelve steps.  Id. at 191.  He is satisfied with the 
effort that the individual puts into their individual meetings.  Id. at 192.  He believes that 
the individual has stayed sober since his abstinence date in January 2008; if the individual 
relapsed, he would have known from the individual’s behavior (even if the individual had 
not told him).  Id. at 202. 
 
The individual’s AA participation at group meetings shows that the individual is “trying 
to go on with his life.”  Id. at 193.  His sponsor “see[s] him staying sober . . . [and] 
extremely involved in [AA].”  Id. at 197.  
 
G. The Individual’s Inpatient Counselor 
 
The individual’s inpatient counselor testified that the inpatient treatment facility 
specializes in addiction, depression, anxiety, and other psychological problems.  Id. at 
161.  The individual’s inpatient counselor was the individual’s primary counselor during 
his inpatient treatment.  Id. at 162.   
 
The individual had “hit a pretty difficult bottom . . . and was at a point of hopelessness.”  
He had “experienced . . . trauma in his life at an early age,” which contributed to his 
drinking by lowering his self-esteem.  Id. at 164, 167-169.  Because the individual had 
“very poor self-esteem” and “no self-worth,” he “became dependent upon alcohol to cope 
with his . . . daily living problems.”  Id. at 164, 167.  
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The individual identified the problem of his abuse and “work[ed] through it.”  Id. at 169.   
He was “cooperative and honest,” “willing to share openly,” and “participated well in 
groups.” Id. at 164.  He has completed his treatment plan and has “move[d] on with his 
life.”  Id. at 169, 174.  His chances for relapse are “low.”  Id. at 176.  
 
H. The Individual’s Outpatient Counselor 
 
The individual’s outpatient counselor testified that he agrees with the alcohol dependence 
diagnosis that the DOE-consultant psychiatrist gave the individual.  Id. at 114.  He cannot 
gauge the individual’s recovery progress because he has not developed a treatment plan 
for him.  Id. at 135.  (He only met him a month before the hearing, and has only seen him 
four times.  Id. at 112, 125.)  The individual’s treatment plan will address the individual’s 
depression and substance abuse.  See id. at 127-128.  The individual disclosed his child 
abuse to him a day before the hearing and told him that the issue has not been resolved.  
Id. at 126.  
 
The individual’s risk of relapse is “high.”  Id. at 139.  He will “move” his risk of relapse 
to “medium” or “low” if he abstains from alcohol for two years, continues AA daily, and 
obtains alcohol monitoring.  Id. at 128, 131, 133, 138, 139.  
 
I. The DOE-Consultant Psychiatrist 
 
The DOE-consultant psychiatrist testified that alcohol dependence is a chronic, relapsing 
disease.  Id. at 259, 266.  The individual still met the alcohol dependence diagnosis that 
she gave him in June 2008, although it changed from Early Partial Remission to Early 
Full Remission.  Id. at 244-245, 251.  
 
The individual’s risk for relapse is “high.”  Id. at 250.  The best predictor of future 
behavior is past behavior.  Id. at 249.  The individual’s recent relapse makes his 
statements of intended sobriety unreliable.  Id. at 262.  (Many substance abusers intend to 
abstain but cannot; that fact does not describe their honesty.  See id.)     
 
Given the individual’s drinking history, he must have four years of sobriety to 
demonstrate rehabilitation and reformation.  See id. at 246.  His childhood sexual abuse 
“strengthens” her four-year recommendation, but does not lengthen it.  Id. at 252-253.  
The abuse is “very relevant” but has not been adequately “addressed” because he may 
have repressed it; he only disclosed it recently and when she evaluated him, he had the 
chance to disclose it to her, but he did not.  Id. at 268-269.  

 
III. Legal Standard 

 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
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DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).1   
 
The individual must resolve the DOE’s security concerns by presenting evidence to rebut, 
refute, explain, extenuate, or mitigate the allegations supporting the DOE’s security 
concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0598 (2008). 
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R.  
§ 710.7(a).  The Hearing Officer shall consider the following factors: witness demeanor 
and credibility; the authenticity and accuracy of documentary evidence; the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledge and participation; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavior changes; the motivation of the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors.  Id. at §§ 710.7(c), 710.27(a)-(b).   

 
IV. Analysis 

 
A. Criterion J and H 
 
The Notification Letter presents Criterion J and H security concerns stemming from the 
individual’s latest relapse, his escalated drinking (which culminated in his fourth DWI 
arrest), and the alcohol dependence diagnosis.2  The individual attempted to resolve the 
LSO’s concerns by presenting evidence of rehabilitation and reformation.  
 
The individual and his witnesses convinced me that the individual has been sober for 
nearly a year.  (From January 25th, 2008, to the date of the hearing, January 13th, 2009.)  
He acknowledged his alcohol dependence and took charge of his recovery by avoiding 
alcohol and through intensive professional treatment and improved, exemplary AA 
participation.  He treated his depression and has courageously begun to address his sexual 

                                                 
1  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of 
the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
 
2 I address the LSO’s Criterion J and H security concerns together because (i) in its Notification Letter, the 
LSO addressed them together; and (ii) the Criterion H concern stems from the Criterion J concern.  
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abuse.  His family and friends support him, while his former drinking friends respect his 
sobriety.  The individual is optimistic and proud of his treatment progress.  
 
However, I find that the individual has not resolved the LSO’s security concerns.  The 
individual’s outpatient counselor and the DOE-consultant psychiatrist testified that he is 
not rehabilitated and reformed because he has not completed treatment for the abuse that 
triggered his drinking, and he has not been sober long enough to lower his risk of relapse, 
which is still “high.”  The individual’s inpatient counselor testified that the individual is 
rehabilitated and reformed because he has treated his depression and abuse, and his risk 
of relapse is “low.”  For the following reasons, I am persuaded by the individual’s 
outpatient counselor and the DOE-consultant psychiatrist.   
 
First, the record conflicts on whether the individual has resolved his abuse.  Although the 
individual testified that disclosing it has brought relief and his inpatient counselor 
testified that he has “worked through it,” the individual’s outpatient counselor testified 
that the day before the hearing the individual told him that his abuse has not been 
resolved.  
 
Second, the individual’s relapse – after dramatic consequences from previous relapses, 
including four DWI arrests, the breakdown of his marriage, the loss of his access 
authorization and administrative review – suggests that to lower his risk of relapse, the 
individual must remain sober longer than he has previously.  In the cycle of intoxication 
that has gripped him since he began drinking heavily at age eighteen, the length of his 
sobriety at the time of the hearing (one year) falls far short of the length of his longest 
period of sobriety (two years and three months).  
 
Third, the individual expressed confidence in his sobriety at the first hearing, just as he 
did at the second.  Despite having a longer period of sobriety at the first hearing, he still 
relapsed.  
 
B. Criterion L 
 
The DOE’s Notification Letter presents a Criterion L security concern, stemming from 
the individual’s (i) four DWI arrests; (ii) most recent relapse and escalated drinking; (iii) 
drinking after AA meetings; (iv) violation of the DOE’s “eight hour rule”; and (v) 
drinking after signing three DOE Security Acknowledgements, stating that he understood 
that he may lose his access authorization if a psychiatrist diagnoses him with alcohol 
dependence. 
 
I find that the individual has not resolved the LSO’s Criterion L security concern.  
Because he is not rehabilitated and reformed from his alcohol dependence, he still has the 
condition that he acknowledged may lead to the loss of his access authorization.  He is 
also still susceptible to his life-long pattern of relapse and escalated drinking, which 
increases his risk of unusual conduct, such as DWI and violation of the “eight hour rule.”   
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V. Conclusion 
 
Because the individual has not resolved the LSO’s Criterion J, H, and L security 
concerns, I find that the DOE should not restore the individual’s access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 11, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
March 20, 2009 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  October 31, 2008 

 
Case Number:  TSO-0686 

 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization should be granted.       
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor.  The contractor 
has requested that DOE grant the individual an access authorization (“security clearance” 
or “clearance”).  The individual was previously granted a clearance in 1992 while working 
for another DOE contractor.  In October 1995, the individual tested positive for illegal drugs 
and spent one week at a rehabilitation program.  He failed a second drug test in May 1996 
and the employer fired him.  In 2001, the individual was hired by his current employer.  The 
employer requested that DOE grant the individual a security clearance and in February 
2008, the individual disclosed his prior drug use on a Questionnaire for National Security 
Positions (QNSP).  The local security office (LSO) conducted a personnel security interview 
(PSI) with the individual in June 2008, but that interview did not resolve the security 
concerns.     
 
In September 2008, the LSO informed the individual how to proceed to resolve the 
derogatory information that had created a doubt regarding his eligibility for access 
authorization.  Notification Letter (September 11, 2008).  The Notification Letter stated that 
the derogatory information regarding the individual falls within the purview of 10 C.F.R. 
' 710.8 (k) and (l) (Criteria K and L).  
 
DOE invokes Criterion K when a person has allegedly trafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances except as prescribed or administered by a physician or as otherwise 
authorized by Federal law.  10 C.F.R.  § 710.8 (k).  DOE invoked Criterion K because of the 
individual’s admissions during the June 2008 PSI that he failed random drug tests in 
October 1995 and May 1996 while he held a security clearance, that he used crystal 
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methamphetamines (“crystal meth”) in 1995 and 1996, that his drug usage in 1996 resulted 
in missing several days of work, that family an friends suggested he get counseling or 
treatment for his drug usage and that his use of illegal drugs contributed to losing his job, 
losing his girlfriend and filing bankruptcy.   
 
Criterion L is concerned with information in the possession of DOE that indicates that the 
individual has engaged in unusual conduct or is subject to circumstances which tend to 
show that he is not honest, reliable, or trustworthy or which furnish reason to believe that 
he may be subject to pressure, coercion, exploitation, or duress which may cause him to 
act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).  With 
respect to Criterion L, the Notification Letter refers to derogatory information that raises 
concerns about the individual’s honesty, reliability and trustworthiness.  Specifically, the 
individual admitted using drugs in 1995 and 1996 while he held a security clearance.  Ex. 1.  
 
In a letter to DOE Personnel Security on October 1, 2008, the individual exercised his right 
under Part 710 to request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the 
individual, who was represented by counsel, testified on his own behalf and called five 
other witnesses.  DOE counsel called the individual, as a witness.  The transcript taken at 
the hearing shall be hereinafter cited as ATr.@  Various documents that were submitted by 
the parties during this proceeding constitute exhibits to the hearing transcript and shall be 
cited as AEx.@  DOE exhibits are numbered, and the individual’s exhibits are lettered.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
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and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should be granted at this time because I conclude that such a restoration  
would not endanger the common defense and security and would be clearly consistent with 
the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of 
this determination are discussed below. 
 
A.  Findings of Fact 
 
In 1992, DOE granted the individual a security clearance at the request of his then 
employer, a DOE contractor.  Ex. 6 at 3.  In 1995, several employees in the individual’s 
work group left their jobs and were not replaced.  The individual was then responsible for 
the entire workload and began working long shifts in order to complete his work 
assignments.   PSI at 89-90.  During that year, an old friend introduced him to crystal meth 
and he began using the drug regularly in order to be more alert at work.  Id. at 88.  He 
failed a drug test in October 1995, and his employer sent him to an inpatient drug facility.    
Id. at 90. He attended the program for one week, but refused to attend group therapy.  Id. 
at 92.  The individual then returned to work and continued to use drugs, using crystal meth 
daily beginning in March 1996.  In May 1996, the individual failed another drug test and the 
contractor fired him.  Id at 93.  His clearance was terminated in June 1996.  Ex. 6 at 3.  
According to the individual, he stopped taking drugs in June 1996 with the help of his 
mother.  PSI at 41, 76, 98-101; Ex. 6 at 4.   
 
He eventually found other work, but at a significant reduction in pay.  Id. at 35.  In 2000, the 
individual filed for bankruptcy.  PSI at 42, 44.  In 2001, the individual began working for his 
current employer.  Ex. 4 at 3.  The employer requested a security clearance for the 
individual.  During a routine investigation, DOE uncovered derogatory information about the 
individual’s previous drug use.  PSI at 9-10.  A PSI did not resolve the security issues, and 
the LSO sent the individual a Notification Letter advising him of his right to a hearing.  Ex. 1. 
  
 

B. DOE=s Security Concerns 
 
Criterion K deals with the use of illegal drugs.  Illegal drug use may cause an individual to 
act in a manner that is inconsistent with the best interests of national security while under 
the influence of such substances.  See Revised Adjudicative Guidelines at 11.  Also, illegal 
drug use indicates a willingness to ignore the law that could be reflected in the clearance 
holder’s attitude toward security requirements.  See, e.g., Personnel Security Hearing, 
Case No. VSO-0448 (2001); Personnel Security Hearing, Case No. VSO-0350 (2000).  The 
individual’s drug use is well documented in the record, and validates the charges under 
Criterion K.   
 
As for Criterion L, the LSO alleges that during his PSI the individual admitted using illegal 
drugs while in the possession of a security clearance.  Such behavior demonstrates an 
unwillingness to comply with rules and regulations which indicates that the individual may 
not properly safeguard protected information.  His dishonest conduct also raises questions 



 
 

- 4 -

about his reliability and trustworthiness.  See Revised Adjudicative Guidelines, ¶ 15.  Thus, 
the security concern under Criterion L is also valid. 

 
C.  Hearing Testimony 
 
1. The Individual 

 
At the hearing, the individual explained that a friend had offered him crystal meth in 1995.  
Tr. at 95.  At that time, he was under pressure at work because a few employees had left 
his group, leaving him to handle the remaining workload.  Id. at 104-105.  He began using 
the drug so that he could stay awake while working his long shifts.  In October 1995, he 
failed a drug test and his employer sent him to an inpatient drug program for one week.  
The individual was not cooperative and did not think that the program was helpful.  
According to the individual, he was not ready to stop using drugs because the 
consequences of his drug use were not yet severe enough to change his behavior.   Id. at 
104.  He returned to work and began using drugs again.  In the spring of 1996, the 
individual took another random drug test and failed.  The employer fired the individual and 
his clearance was terminated in June 1996.  After he was fired, some friends gave him a 
menial job and he then held a series of low-paying jobs until his current employer hired him 
back to the DOE site.  Id. at 97-98.  According to the individual, it took four years for his 
“head to clear” and to reform from his previous drug use.  Id. at 103.  He looked at others 
who were doing drugs and realized that he did not want to be like them.  When he decided 
to change his life—in June 1996 when he lost his job--he stopped using drugs and 
eventually returned to living a responsible lifestyle.  Id. at 94-96.   Now he has learned to 
pace himself at work and to avoid getting overwhelmed by his workload.  Further, he no 
longer associates with people who use drugs.  The individual testified that he last used 
drugs in 1996.  Id. at 103.   
 
2.  Character Witnesses 

 
The individual offered the testimony of five character witnesses—a union official, a friend, a 
colleague, and two childhood friends who are also colleagues.  All of the witnesses 
described the individual as an honest and truthful person.   
 
The first character witness has known the individual since he was a small child and they 
currently work together.   Id. at 13-16.   He knew that the individual held a clearance in 
1995, and he also knew that the individual had a problem with substance abuse at that 
time.  According to the witness, the individual made bad choices, lost his job, and was then 
ostracized in their small community.  Id. at 16.  However, he argued that the individual has 
changed and now members of the community show respect for the individual. Id. at 31. The 
individual also holds a leadership position in the union.  Id. at 25.  Further, the witness 
observed that the individual demonstrated responsibility by becoming a dedicated caretaker 
of his elderly mother when she was very sick during the last few years of her life. The 
witness testified that he sees no signs of dysfunction in the individual’s current lifestyle.  He 
believes that the individual would not revert to drug use because the individual realizes that 
his drug use was a mistake and now feels good about himself.  The witness knows that the 
contractor randomly tests the individual for drugs and the individual has not failed any of the 
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tests.  Id. at 23.  The individual no longer associates with anyone who uses drugs, including 
his friends from the early to mid-1990s and residents of their town who use drugs. Id. at 29. 
 
Another childhood friend testified that she has had daily contact with the individual at work 
for the last five years.  Id. at 57.  She administers the drug tests for the contractor, and the 
individual has passed every test.  Id. at 58.  He takes at least one test per year.  Id. at 59.  
She has never seen the individual use drugs, and considers him reliable and professional.  
She believes that he stopped using drugs because he matured and decided to take a 
different road in life.  Id. at 68.  He was promoted to a leadership position in his union, and 
she has observed that he handles stress well.  Id. at 67.  The individual now takes 
responsibility for his own actions.  Id.  
 
The third witness testified that he has known the individual since eighth grade. He testified 
that the individual lost many friends when he was using drugs, but that he regained the 
confidence of those friends when he stopped using drugs.  Id. at 72.  He believes that the 
individual came to the realization that he was headed in the wrong direction and that he is 
now dedicated to a clean, healthy, productive life.  Id. at 73.  The witness socializes with the 
individual and talks to him very often, and he does not think that the individual could be 
blackmailed.  The individual spends time with the witness and his family.  The individual no 
longer associates with people he knew when he was using drugs, or with people from their 
youth who were not good influences.  The individual is very trustworthy and handles 
stressful situations well.  Id. at 83. 
 
A fourth witness stated that he has known the individual since 2001, and supervised him for 
a period of time.  Id. at 87.   He described the individual as a model employee with no 
indication of impairment.  Id. at 88.   The individual is well-liked at their work site and has 
many friends.  He considers the individual to be dependable, honest and loyal.  Id. at 86-93. 
 
A union official testified that he has known the individual for seven years.  The individual 
told him what had happened in the past, but the witness has never seen the individual use 
drugs.  The individual handles his workload well, is treated with respect by others, and has 
a good reputation.  Id. at 118. 
   
3.  Expert Witness 
 
A clinical psychologist who evaluated the individual in November 2008 at the individual’s 
request also testified on his behalf at the hearing.  Tr. at 43.  The psychologist interviewed 
the individual for one hour and administered three tests: (1) the Substance Abuse Subtle 
Screening Inventory-3 (SASSI), which is widely used in substance abuse cases; (2) the 
Milan Clinical Multiaxial Inventory (MCMI); and (3) the Environmental Deprivation Scale 
(EDS).  Id. at 38.  The psychologist also submitted a written summary of his evaluation.  
See Ex. B.   
 
According to the psychologist, the SASSI results showed a low probability that the 
individual suffered from a substance dependence disorder.  Id. at 39.  The individual also 
had a low score on the defensiveness scale of that test, which the psychologist interpreted 
as a reflection of the honesty of his answers.  Id. The psychologist concluded that the 
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individual displayed an unusual level of honesty  because, in the psychologist’s experience, 
most people who request an evaluation for a security clearance hearing are defensive and 
try to avoid disclosure of anything that may be unfavorable to them.  Id. at 45.  The MCMI is 
a personality inventory test that is designed to reveal personality pathology and disorders.  
After evaluating the MCMI, the psychologist found no symptoms of any “clinical 
syndromes.”  Id. at 40.  The EDS is designed to predict future incidences of maladaptive or 
illegal behavior.  Id. at 41.  After evaluating that test, the psychologist concluded that the 
individual had a low probability of future maladaptive behavior.  Id. at 42.  The psychologist 
also conducted a behavioral interview and a more structured mental status examination.  
These evaluations determined that the individual is oriented appropriately.  The 
psychologist concluded that there is a low prognosis of future drug use because the 
individual had matured into a responsible 45-year old capable of making a decision to stop 
using drugs when he realized how much harm his drug use had caused him.  Id. at 47.  He 
found the individual to be very honest and testified that he did not try to hide his drug use.  
Id. at 52. 
 

D. Mitigation of Security Concerns 
 

1. Criterion K – Drug Use 
 
According to the regulations, I must rely on the record and my observations at the hearing, 
and make a common-sense judgment on this matter as directed by 10 C.F.R. § 710.7(c).    
I have weighed several variables, including the circumstances surrounding the conduct, the 
potential for coercion, and the motivation for the conduct.  It is troubling that the individual’s 
drug use occurred when he was a mature adult.  However, for the reasons set forth below, I 
find that he has presented sufficient evidence to mitigate the security concerns regarding 
his illegal drug use.   
 
First, the individual’s drug use has been mitigated by the passage of time.   The individual 
credibly testified that he has abstained from the use of illegal substances since his last use 
in 1996, 13 years prior to the hearing. See Guideline H, ¶ 26(a) (stating that security 
concern may be mitigated by behavior that happened so long ago that it is unlikely to 
recur).  Second, the concern is also mitigated by the length of time--13 years--that the 
individual has abstained from the use of illegal drugs.  The character witnesses testified 
that they have not seen him use drugs, nor have they seen him appear to be impaired by 
drug use since 1996.  See Personnel Security Hearing, Case No. TSO-0625 (2008) (finding 
that 15 months of abstinence lends credence to testimony of individual that she does not 
intend to use drugs in future); Guideline H, ¶ 26(b)(3) (stating that security concern may be 
mitigated by an appropriate period of abstinence).  Third, the expert witness concluded that 
there is a low probability that the individual suffers from substance abuse or dependence 
and that his drug use was not habitual.  The individual also submitted evidence of his last 
three drug tests and all were negative for the presence of any illegal drug.  See Ex.  D.  
Fourth, there is consistent testimony that the individual is now reliable, trustworthy, and 
exercises sound judgment.  He holds a responsible union position, is respected in the 
community, and devoted many years to caring for his mother while she was sick.  Finally, 
the individual has demonstrated his intent not to abuse drugs in the future.  Guideline H, ¶ 
26(b) (stating that security concern may be mitigated by demonstration of intent not to 
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abuse drugs in future).  He has disassociated himself from drug-using associates, and 
provided corroborating testimony regarding his new lifestyle.  Id. at ¶ 26(b)(1).  After he 
stopped using drugs, he moved in with his mother.  Id. at ¶ 26(b)(2).  Based on the 
foregoing, I find that the individual’s illegal drug use is unlikely to recur.  Id. at ¶ 26 (a). 
 
In summary, the individual has convinced me through his demeanor and testimony and that 
of his witnesses that there is little likelihood that he will use illegal drugs again.  His illegal 
drug use occurred over a decade ago, he has abstained from the use of any illegal 
substance for 13 years, he has submitted expert testimony that he does not suffer from 
substance abuse or dependence, and he has demonstrated his intent not to abuse drugs in 
the future by severing his ties to any associates who used drugs and moving to his 
mother’s home.  All witnesses testified credibly that the individual has reformed his 
behavior and is now reliable and trustworthy.  Thus, I conclude that the individual has 
mitigated the Criterion K security concerns in the Notification Letter.   
 
 2.   Criterion L- Unusual Conduct 
 
The individual’s use of illegal drugs while holding a security clearance is a serious matter, 
and raises questions about his judgment, reliability, trustworthiness and honesty.  As a 35-
year old, the individual was old enough to realize that he was breaking the law and that he 
was breaking his commitment to DOE to avoid illegal drugs.  Despite that knowledge, he 
continued to use drugs after his first positive drug test, was uncooperative during his drug 
treatment, and did not stop using drugs until he was fired.   These are serious errors in 
judgment that cannot be minimized.   
 
To mitigate the Criterion L concerns based on his drug use while holding a security 
clearance, the individual presented the testimony of witnesses who described him as 
honest, reliable and trustworthy, along with information about his lifestyle in the 13 years 
since he stopped using drugs.  I conclude after reviewing the record that the individual has 
mitigated the security concerns of Criterion L.  First, I find that he has mitigated the security 
concerns relating to the possibility of blackmail.  The individual has presented evidence that 
supports a conclusion that he is not subject to pressure, coercion or blackmail regarding his 
use of illegal drugs.  Guideline E, ¶ 17(e).   All witnesses were aware that the individual was 
in the administrative review process because of his previous drug use.  They were long-
term friends and colleagues, and testified credibly that the individual’s previous drug usage 
was well known in the small community where they lived.   The psychologist  described the 
individual as showing very little defensiveness and exhibiting a high level of honesty.  See 
Personnel Security Hearing, Case No. TSO-0210 (2005) (finding that credibility of 
witnesses is a mitigating factor in security concern regarding the honesty of an individual 
who used drugs while holding a clearance).   
 
Second, the individual has presented evidence that he no longer associates with persons 
involved in illegal drug use and no longer uses illegal drugs.  Guideline E,  ¶ 17(g).  See 
also Personnel Security Hearing, Case No. TSO-0360 (2006) (finding partial mitigation of 
security concern related to the use of drugs while holding a clearance based on passage of 
ten years since incident); Personnel Security Hearing, Case No. TSO-0327 (2006) (stating 
that the Criterion L concern of using drugs while holding a security clearance cannot be 
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resolved without resolution of the illegal drug use itself).  There is credible testimony 
describing how the individual confronted his drug problem, and then stopped using drugs.  
During the hearing, he and his witnesses described the steps the individual took to change 
his life and to reform his behavior.  
 
Third, I find, based on the credible testimony of the individual and his witnesses, that the 
individual has acknowledged his past drug problem, has stopped using drugs, has reformed 
his behavior, and has taken positive steps to alleviate the stressors, circumstances or 
factors that caused the untrustworthy behavior.  I also find that the problematic behavior is 
unlikely to recur.  Guideline E,  ¶17 (d).  His behavior demonstrates that he now comports 
himself in an honest, trustworthy and responsible manner.  Moreover, the individual 
convinced me that he has maintained a drug-free and responsible lifestyle in the 13 years 
prior to the hearing.  In addition, the individual has been honest throughout the proceeding 
in discussing his past activities and has not misrepresented or omitted any relevant 
information.  His maturity and life experience demonstrate that he will no longer employ the 
poor judgment he exercised before he stopped using drugs 13 years ago.  See Personnel 
Security Hearing, Case No. TSO-0681 (2009) (using “whole-person concept” to weigh 
important factors in a period of individual’s life sufficient to make an affirmative 
determination that the person is an acceptable security risk); Revised Adjudicative 
Guidelines at ¶ 2.   Therefore, I conclude that the individual has mitigated the Criterion L 
concerns.   
  

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. ' 710.8 (k), and (l).  However, after a review of the record, I find that the 
individual has presented adequate mitigating factors for Criteria K and L.  Thus, in view of 
the criteria and the record before me, I find that granting the individual=s access 
authorization would not endanger the common defense and security and would be 
consistent with the national interest.  Accordingly, I find that the individual’s access 
authorization should be granted.  Any party may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 20, 2009 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 

      March 9, 2009 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 31, 2008 
 
Case Number:   TSO-0687 
 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the individual”) 
to hold an access authorization under the Department of Energy’s (DOE) regulations set forth at 
10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.”1  In this Decision, I will 
consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, after 
carefully considering the record before me in light of the relevant regulations, I have determined 
that the DOE should not restore the individual’s access authorization at this time. 
 
I. Background 
 
Prior to being granted a clearance, the individual completed a Questionnaire for National 
Security Positions (QNSP) in November 2004 in which he answered “no” to a question asking 
whether he had used any controlled substance “[s]ince the age of 16 or in the last 7 years, 
whichever is shorter, . . . .”  Exhibit 12.  The individual answered “no” to the same question on 
an October 2007 QNSP, during the process of application for an upgrade of his security 
clearance.  Exhibit 11.  However, according to the report of an investigator from the U.S. Office 
of Personnel Management (OPM), the individual stated in an interview on December 17, 2007, 
that he had used marijuana in the past and that the “last time the subject used the drug was on 
February 9, 2000, his 16th birthday.”  Exhibit 14 at 67.  Moreover, in a Personnel Security 
Interview (PSI) conducted on July 24, 2008, the individual was asked when he last used 
marijuana, and responded, “It was around my birthday.  And, uh, it’s either birthday 16 or 
birthday 17.  I’m inclined to say birthday 17.”  Exhibit 13 at 15. 
 
The Local Security Office (LSO) ultimately determined that the derogatory information 
concerning the individual created a substantial doubt about his eligibility for an access 
authorization, and that the doubt could not be resolved in a manner favorable to him.  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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Accordingly, the LSO proceeded to obtain authority to initiate an administrative review 
proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization.  Specifically, the DOE characterized this information as indicating that the 
individual (1) has deliberately misrepresented, falsified, or omitted significant information from 
a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a Personnel 
Qualifications Statement, a personnel security interview, in written or oral statements made in 
response to an official inquiry regarding his eligibility for DOE access authorization, or 
proceedings conducted pursuant to Part 710 Sections 710.20 through 710.31; (2) has trafficked 
in, sold, transferred, possessed, used or experimented with a drug or other substance listed in the 
schedule of Controlled Substances established pursuant to Section 202 of the Controlled 
Substances Act of 1970, except as prescribed or administered by a physician licensed to dispense 
drugs in the practice of medicine, or as otherwise authorized by law; and (3) has engaged in 
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, 
or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion, 
exploitation or duress which may cause him to act contrary to the best interests of the national 
security.  Exhibit 3 (citing 10 C.F.R. § 710.8(f), (k), (l) (Criteria F, K, and L, respectively). 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on November 3, 2008. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from a 
DOE Personnel Security Specialist, the individual, his supervisor, two project leaders, a co-
worker, two long-time friends, his parents, and a licensed clinical psychologist.  The DOE 
Counsel submitted sixteen exhibits prior to the hearing and one exhibit at the hearing; counsel 
for the individual presented one exhibit. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
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am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).2 After due deliberation, I have determined that the 
individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
As the basis for security concerns under Criterion F,3 the Notification Letter cites the 
individual’s discrepant responses to questions regarding his drug use on his 2004 and 2007 
QNSPs and in his July 2008 PSI, and further alleges that, during the 2008 PSI, “he admitted he 
deliberately omitted his illegal drug use from his” 2007 QNSP.  Exhibit 1 at 1.  Though, as is 
discussed below, the individual disputed at the hearing that he deliberately omitted information 
regarding his drug use from his QNSPs, the undisputed discrepancy between the answers he 
provided on the QNSPs and those provided at the 2008 PSI clearly raises questions about his 
reliability, trustworthiness and ability to protect classified information. See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on December 
29, 2005 by the Assistant to the President for National Security Affairs, The White House 
(Adjudicative Guidelines) at ¶ 15 (“Of special interest is any failure to provide truthful and 
candid answers during the security clearance process or any other failure to cooperate with the 
security clearance process.”) 
 
Under Criterion K,4 the Notification Letter cites the individual’s use of marijuana over several 
years, as recently as 2001.  Exhibit 1 at 1.  There are significant security concerns associated 

                                                 
2 Section 710.7(c) lists the following factors: the nature, extent, and seriousness of the conduct; the 

circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; 
and other relevant and material factors. 
 3 Criterion F concerns information that an individual has “[d]eliberately misrepresented, falsified, or 
omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral statements 
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization, or proceedings conducted pursuant to Sec. 710.20 through Sec. 710.31” of 10 C.F.R. Part 710.  
10 C.F.R. § 708.8(f).  
 4 Criterion K concerns information that an individual has “[t]rafficked in, sold, transferred, possessed, used, 
or experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant 
to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, 
narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of 
medicine, or as otherwise authorized by Federal law.”  10 C.F.R. § 708.8(k). 
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with the use of illegal drugs.  Engaging in criminal conduct can raise questions about a person’s 
ability or willingness to comply with laws, rules, and regulations. See Adjudicative Guidelines at 
¶ 24.  Moreover, illegal drugs can impair a person’s judgment which, in turn, can raise questions 
about the person’s reliability and trustworthiness.  Id.  Thus, the individual’s prior drug use raises 
legitimate concerns under Criterion K.5 
 
Under Criterion L,6 the Notification Letter states that the individual deliberately omitted 
information regarding his marijuana use from the 2007 QNSP, despite having signed two 
“Security Acknowledgement” forms attesting to his understanding that such an omission “may 
raise a doubt as to my eligibility for DOE access authorization.”  Exhibit 1 at 2; Exhibits 8, 9 
(security acknowledgement forms).  Referring to the same criterion, the Notification Letter cites 
the individual’s admission of association with individuals who he knew used illegal drugs, 
despite having signed the same “Security Acknowledgement” forms, attesting to his 
understanding that his “involvement with any illegal drug[] could result in the loss of my DOE 
access authorization.”  Exhibit 1 at 2; Exhibits 8, 9.  After an individual has been put on notice 
that specific behavior can jeopardize his eligibility for a security clearance, engaging in such 
behavior raises questions regarding the judgment of the individual, beyond those that would be 
raised in the absence of such notice.  Conduct demonstrating poor judgment in turn raises 
legitimate concerns regarding an individual’s reliability in the security context.  See Adjudicative 
Guidelines at ¶ 15 (“Conduct involving questionable judgment, lack of candor, dishonesty, or 
unwillingness to comply with rules and regulations can raise questions about an individual's 
reliability, trustworthiness and ability to protect classified information.”). 
 
IV. Hearing Officer Evaluation of Evidence 
 
I have found above that the conduct of the individual as set forth in the Notification Letter raises 
legitimate security concerns.  I now must determine whether these concerns have been resolved 
such that, “after consideration of all relevant information, favorable and unfavorable, . . . the 
granting or continuation of access authorization will not endanger the common defense and 
security and is clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  For the 
reasons set forth below, I find that the concerns raised under Criteria K and L regarding the 
individual’s past drug use and associations have been resolved, but that the concerns raised under 
Criteria F and L regarding the individual’s omission of information from his 2004 and 2007 
QNSPs remain unresolved. I therefore do not find that restoring the individual’s access 

                                                 
 5 The Notification Letter also cites the individual’s use of his mother’s prescription allergy medications, 
Flonase, Claritin, and Allegra, during the summer or fall of 2007.  However, prior to the hearing in this matter, the 
DOE counsel informed me and counsel for the individual that, “since these medications are not mood or behavior 
altering substances the DOE is withdrawing the security concerns relating solely to the Individual's use of Flonase, 
Claritin, and Allegra.”  Electronic mail from DOE Counsel to Steven Goering, OHA (January 5, 2009). 
 6 Criterion L concerns information that an individual has “[e]ngaged in any unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 708.8(k). 
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authorization would not endanger the common defense and would be clearly consistent with the 
national interest. 
 
 A. Illegal Drug Use - Criterion K 
 
The individual stated in his 2008 PSI that he used marijuana “no more than five or six times in 
my life.  That’d be spanning from the age of about 12 to 16 or 17.” As noted above, the use of 
illegal drugs raises significant security concerns.  However, the Part 708 regulations instruct me 
to consider in resolving such concerns, among other things, “the frequency and recency of the 
conduct; [and] the age and maturity of the individual at the time of the conduct; . . . .”  10 C.F.R. 
§ 710.7(c). 
 
Though there is a dispute, discussed below, regarding whether the individual’s last use of 
marijuana was before or after his 16th birthday, the DOE does not allege that the individual used 
marijuana after February 2001, the month in which the individual turned 17 years old.  See 
Exhibit 17 (chronology of events produced by DOE counsel).  The individual’s use of marijuana 
appears to have been infrequent, the most recent use being at least eight years ago, when the 
individual was a minor.  At the hearing, the DOE Personnel Security Specialist testified that, 
“based on the minimal amount that he used and the passage of -- passage of time, if you will, in 
and of itself, there would be no (k). . . .”  Tr. at 305.  “If we were going to take this case to 
administrative review today . . . I don't believe (k) would be an issue . . . in and of itself.”  Id. at 
306.   
 
I agree with the assessment of the Personnel Security Specialist, based on the infrequency of the 
individual’s use, his age at the time of use, and the passage of time since.  See Adjudicative 
Guidelines at ¶ 26(a) (listing as a condition that could mitigate concerns arising from illegal drug 
use that “the behavior happened so long ago, . . . that it is unlikely to recur or does not cast doubt 
on the individual's current reliability, trustworthiness, or good judgment”).  Another relevant 
factor cited by the Personnel Security Specialist was the individual’s future intent with regard to 
illegal drugs, Tr. at 305, and in the present case the individual convincingly testified as to his 
intent to “completely” abstain from using illegal drugs in the future, id. at 271, and to not 
associate with those who do so.  Id. at 248; see Adjudicative Guidelines at ¶ 26(b) (listing as a 
condition that could mitigate concerns arising from illegal drug use “a demonstrated intent not to 
abuse any drugs in the future, such as: . . . dissociation from drug-using associates and 
contacts”).  Taking into account the above factors, I find the concerns raised in this case under 
Criterion K have been resolved. 
 
 B. Association with Users of Illegal Drugs – Criterion L 
 
In his July 2008 PSI, the individual freely admitted that a “couple of my friends use marijuana 
and I’ve told them not to use it around me.”  Exhibit 13 at 23.  He further stated that he 
associated with these friends “[m]aybe once a month.  They’re actually moving away this month 
to [another state]” and he did not think he would have contact with these individuals once they 
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moved.  Id at 24.  At the PSI, a DOE Personnel Security Specialist (PSS)7 asked the individual to 
read a DOE Drug Certification, and asked whether he would be willing to sign it if it was 
presented to him at a later date.  Id. at 30-32.  The Drug Certification states that the signer 
agrees, among other things, that he will not “be involved with illegal drugs” and that 
“[i]nvolvement includes knowingly being in the presence of others who are in the possession of 
these illegal drugs.”  U.S. Department of Energy Drug Certification, DOE F 5631. 
 

[Individual]: (Pause to read Drug Certification.)  Okay.  I see this.  Involvement 
includes knowingly being in the presence of other who are in the 
possession of these illegal drugs.  Okay, I’m, I’m willing to sign 
this. 

 
[PSS]: Okay.  Now do you understand the word, being involved with 

illegal drugs? 
 
[Individual]: Yeah, being in the presence of anyone that is, even has them. 
 
[PSS]: Right or if you have knowledge that they use drugs, being in their 

presence. 
 

Exhibit 13 at 31.   
 
The Personnel Security Specialist further stated that if “if DOE learns that you are associating 
with anyone that you have knowledge of using drugs, then it could cost you your clearance. . . . .  
[I]f you’re hanging out with them knowing that they do that, then you’re, you’re involving and 
condoning their behavior.”  Id.  Presented with this definition of “involvement” with illegal 
drugs, the individual stated that he would agree to sign a Drug Certification.  Id. at 34.  However, 
it is apparent from the transcript of the July 2008 PSI that, until the PSI, the individual did not 
have such a broad understanding of what the DOE considered to be involvement with illegal 
drugs.  Thus, early in the interview the individual stated that he had told the two friends who he 
knew were users of marijuana “not to use it around me.”  Id. at 23.   
 
There is no dispute that in 2004 and again in 2007, the individual in this case signed a DOE 
Security Acknowledgment form stating that he understood, among other things, that 
“involvement with any illegal drug[] could result in the loss of my DOE access authorization.”  
DOE Exhibit 8, 9.  The individual does not deny that he understood this.  The form, however, 
does not explain or define what is meant by “involvement” with illegal drugs.  As such, I can see 
why one would not understand the meaning to include being in the presence of individuals who 
are users of illegal drugs, even if those individuals are not in the possession of such drugs.  
Indeed, as noted above, the Drug Certification shown to the individual at the PSI does not 

                                                 
 7 The Personnel Security Specialist who conducted the July 2008 PSI is no longer employed by the DOE, 
and is not the same Personnel Security Specialist who testified at the hearing in this matter.  Tr. at 50. 
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explicitly contain such a broad definition, only specifying that “[i]nvolvement includes 
knowingly being in the presence of other who are in the possession of these illegal drugs.” 
 
Considering these circumstances, I do not think it reflects negatively on the individual’s 
judgment that, after signing the DOE Security Acknowledgement, he was in the presence of 
individuals whom he knew were users of marijuana where those users were not, to his 
knowledge, in the possession of marijuana.  As for the possibility of any future associations, it is 
clear that the individual now understands the broader definition of “involvement” and testified at 
the hearing that he does not intend to associate in the future with people who use marijuana.  Tr. 
at 248.  “[I]n fact, I ask people now when's the last time they used marijuana and if they have 
any intent to use it again, . . . .”  Id.  Thus, I find any security concerns stemming from the 
individual’s past associations with users of illegal drugs to be resolved. 
 
 C.  Omissions from 2004 and 2007 QNSPs - Criteria F and L 
 

1. The Individual’s Hearing Testimony Regarding Discrepancies 
Between QNSPs, December 2007 OPM Interview, and July 2008 PSI 

 
In the present case, the individual contends that he was truthful in his responses to the 2004 and 
2007 QNSP.  At the hearing, he testified that he last used marijuana at his “16th birthday party, 
which would have been a few days before my actual 16th birthday.”  Tr. at 208.  Thus, according 
to the individual, the inaccurate accounts of his most recent marijuana use are those reflected in 
the OPM report, Exhibit 14, and the transcript of the July 2008 PSI, Exhibit 13. 
 
As noted above, the OPM investigator’s report of his December 2007 interview with the 
individual states that the “last time the subject used the drug was on February 9, 2000, his 16th 
birthday.”  Exhibit 14 at 67.8  At the hearing, the individual testified that he “probably told [the 
OPM investigator] it was my birthday party and he asked me when my birthday was, and I'm 
going to assume he ran those two together, . . .”  Tr. at 221.  The individual explained that “my 
16th birthday was in the middle of the week, . . . [and] there wouldn't have been parties in the 
middle of the week as a sophomore in high school.”  Id. at 221-22. 
 
Also inconsistent with the individual’s account at the hearing of his last use of marijuana, the 
transcript of the July 2008 PSI contains no reference to his 16th birthday party or that the party 
took place before his 16th birthday.  Instead, at the PSI the individual stated that his marijuana 
use spanned “from the age of about 12 to 16 or 17.”  Exhibit 13 at 15.  Then asked when he last 
used marijuana, the individual responded that it “was around my birthday.  And, uh, it’s either 
birthday 16 or birthday 17.  I’m inclined to say birthday 17.”  Id.  Later in the interview, the 
Personnel Security Specialist asked the individual why, in light of his previous answer, he would 

                                                 
8 The Personnel Security Specialist testified, Tr. at 64-65, and the individual does not dispute, id., that had 

his last use of marijuana been on his 16th birthday, he would have been required on the November 2004 QNSP to 
answer “yes” to the question asking whether he had used any controlled substance “[s]ince the age of 16 or in the 
last 7 years, whichever is shorter, . . . .”  Exhibit 12.   
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have answered “no” to the relevant question on the 2004 QNSP.  Id. at 35.  “Well, I probably 
read that age 16.  And I probably said to myself, well, it was right around that time and I wasn’t 
sure in my head if it was before or after 16, so I just put no.”  Id.  Regarding his answer to the 
same question on the 2007 QNSP, the individual stated, “I don’t know, I, I, I told the 
investigator, ‘cause I was worried about it when, when I, I said, okay, maybe these incidents, uh, 
had happened after age 16, so I told the investigator without him prompting me.  I’d—maybe I 
just slipped up when I did it.”  Id. at 37. 
 
In his hearing testimony, the individual offered no credible explanation as to why his statements 
throughout the 2008 PSI were at such variance with his account at the hearing. 
 

I don’t know why I said what I did.  I said 16 or 17, and that was wrong. 
 
. . . . 
 
You get one thing wrong, and you can just -- if you get that wrong, then you can 
just start to question yourself, and you can say, well -- you know, I convinced 
myself maybe that she -- I opened up this line of questioning for her, and I 
followed my own lead. 

 
Tr. at 208, 209-10. 
 
  2. Testimony of Licensed Clinical Psychologist 
 
As a possible explanation for these discrepancies, the individual offered the testimony of a 
licensed clinical psychologist, who reviewed the allegations in the Notification Letter as well as 
the transcript of the July 2008 PSI, id. at 153-54, and administered a battery of psychological 
tests, including the Minnesota Multiphasic Personality Inventory-2 (MMPI), the Rorschach test, 
the Thematic Apperception Test, a Sentence Completion Test, and a Human Figure Drawing 
Test.  Id. at 150.  The psychologist testified that, on the MMPI, the individual came out “exactly 
within the norm” on “scales that are very well developed” for determining “whether there's any 
characterological tendency to dissemble, to misrepresent, . . . .”  Id. at 155-56.  “[H]e does not 
have any of these characteristics.”  Id. at 157. 
 
Referring to the results of the Rorschach test, the psychologist testified that, 
 

a possibility of understanding what happened, is that there is some tendency, there 
is a characteristic, . . . which we call underincorporation, and in some situations, 
and for him social situations, there is a tendency to be too cursory in offering 
opinions and offering facts, and that he will sometimes say things without 
sufficient attention to them in a social situation and continue as if his miss -- as if 
his misspoken statement of his date, which he gave as an estimate, it then 
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becomes solid in the rest of the conversation, because he gave it as an estimate, as 
a possibility. "I'm inclined to say," but then that becomes reified or solid. 

 
Id. at 168. 
 

3. The Concerns Regarding the Individual’s Omissions from the 2004 and 
2007 QNSPs Remain Unresolved 

 
For a number of reasons, I cannot conclude that the security concerns stemming from the 
individual’s omission of his use of marijuana from the 2004 and 2007 QNSP, particularly in light 
of the individual’s statements at the July 2008 PSI, have been resolved.   
 
First, I found important the individual’s testimony that he answered “no” on the 2004 QNSP to 
the question regarding his drug use “[b]ecause it happened before I was 16.”  Id. at 216; see also 
id. at 253.  He further testified that, in completing the 2004 QNSP, he believed he remembered 
that his use was before the age of 16 for the same reason that he provided at the hearing, i.e., that 
it occurred at his 16th birthday party, which took place before his 16th birthday.  Id. at 274.  When 
I asked the individual if he went through a similar thought process when he completed the 2007 
QNSP, he responded that he was “probably a little more hesitant at that point because more time 
has passed.”  Id. at 274.  Nonetheless, the individual testified that he answered “no” to the 
relevant question on the 2007 QNSP both because his last use was before the age of 16 and also 
so that the answers on the 2004 and 2007 QNSPs would be consistent.  Id. at 264. 
 
If the individual’s testimony is to be believed, he twice considered the question of whether he 
had used marijuana since the age of 16, in November 2004 and October 2007, and both times 
remembered that his last use had been before his 16th birthday.  Yet, in December 2007, when he 
would have known full well the significance of his 16th birthday with respect to his last use of 
marijuana, the individual contends that he “probably” told the OPM investigator that his last use 
was at his 16th birthday party and that he “assume[s]” the investigator concluded that he meant 
that his last use was on his 16th birthday.  Id. at 221.  Further, the individual did not attempt to 
make clear to the OPM investigator that the party in question took place before his birthday, 
though he would have understood, from completing two QNSPs, the critical significance of this 
fact.  Id. at 239.  Given this context, the individual’s account of the OPM interview seriously 
strains credulity, particularly in light of the unambiguous statement in the OPM report that the 
“last time the subject used the drug was on February 9, 2000, his 16th birthday.”  Exhibit 14 
at 67. 
 
As for the individual’s statements in his July 2008 PSI, I have no reason to discount the 
psychologist’s opinion that the individual has a tendency toward “underincorporation,” and that 
this provides a “possibility of understanding” what took place at the PSI.9  Yet, given the context 
of the PSI in this case, as explained below, I find that possibility to be exceedingly slim.   

                                                 
9 I note that the psychologist’s evaluation of the individual was conducted in the week prior to the hearing 

in this matter, the psychologist did not produce a written report, and counsel for the individual provided the 
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The psychologist characterizes as “offhand” the individual’s statement in the PSI that he was 
“inclined” to say his last use of marijuana was around his 17th birthday.  Tr. at 174.  I asked the 
psychologist to compare, in terms of the individual’s tendency to underincorporate, the setting of 
the July 2008 PSI to that of the hearing in this matter.  The psychologist noted that in the hearing 
context, the individual would be under oath and reminded of the penalties for false statements.  
“Samuel Johnson said, ‘Knowing that you're going to be hung the next morning focuses your 
mind.’ . . . I think the context gives a lot of it.” Id. at 200, 201. 
 
However, the record indicates that the individual’s mind was similarly focused at the July 2008 
PSI.  At the beginning of the PSI, the interviewer asked the individual to read “very carefully” a 
form entitled “Conduct of Personnel Security Interviews Under DOE Security Regulations.”  
DOE Exhibit 13 at 3.  When she asked the individual to explain his understanding of the portion 
of the form referencing penalties for false statements, the individual responded that “it’s 
basically, uh, tell the truth or you will go to jail or be fined money.”  Id.  The interviewer 
followed up by telling the individual that “we just want you to be aware of the severity of . . . any 
misinformation.  Do you have any questions or concerns regarding the form?”  Id. at 4.  The 
individual responded “no,” and proceeded to sign the form.  Id.  Read in this context, the 
individual’s responses in the PSI do not appear to be offhand, but are more likely an attempt to 
answer the questions to the best of his ability, and when not certain, to carefully couch his 
response in terms such as “I’m inclined to say birthday 17.”  Id. at 15.   
 
The psychologist further testified that the individual’s responses at the PSI might have been 
different if he had stopped “to take in other information that he later ha[d] access to,” or to “think 
of the things that he later put together” in arriving at the version of events he provided at the 
hearing.  Tr. at 174.  Yet, the individual would hardly have been caught off guard at the PSI by 
the importance of when he last used marijuana, having faced this same question on QNSPs in 
2004 and 2007, and in the December 2007 OPM interview.  Even if the individual’s initial 
response at the PSI reflected a momentary memory lapse, if is difficult to understand why his 
recollection of events would not have been refreshed when the interviewer later reminded him of 
his responses to the two QNSPs.  Exhibit 13 at 34-35.  Instead, in contrast to his hearing 
testimony, where he stated he answered “no” to the relevant QNSP questions because he 
remembered that his last use was before the age of 16, at the PSI he offered that he probably 
“wasn’t sure in my head if it was before or after 16, so I just put no.”  Id. at 35. 
 
In the end, I find the individual’s statements at the PSI to be more credible than his hearing 
testimony, as to when he last used marijuana.  I am mindful of the testimony of the individual’s 
family, friends, and coworkers attesting to their high opinion of his honesty and trustworthiness, 
see, e.g., Tr. at 32, 87-90, 118-20, 130-31, 133, 140-44, 285-88, 299-301, and I cannot 

                                                                                                                                                             
psychologist’s curriculum vitae to me and the DOE Counsel the day before the hearing.  As such, the DOE Counsel 
argued at the hearing that his ability “to competently cross-examine [the psychologist] on his opinion is substantially 
diminished.”  Tr. at 19.  I agree, and stated at the hearing that, while I would allow the testimony of the 
psychologist, I would take this into account in the weight I gave the testimony.  Id. at 40. 
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completely rule out the “underincorporation” hypothesis offered by the testifying psychologist.  
There nonetheless remain glaring contradictions among the accounts presented by the individual 
in two QNSPs, in his PSI, and at the hearing, and there is nothing in the record that, in my 
opinion, comes close to providing a satisfactory explanation for these inconsistencies.  As such, 
there are still serious and unresolved concerns regarding the individual’s reliability, 
trustworthiness and ability to protect classified information. 
 
V.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises security concerns under Criteria F, K, and L. After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has brought forth evidence to sufficiently mitigate the security concerns 
advanced by the LSO under Criteria K and L relating to his past illegal drug use and associations 
with users of illegal drugs, but not those concerns raised under Criteria F and L stemming from 
the contradictions among his various accounts of when he last used marijuana.  I therefore cannot 
find that restoring the individual’s access authorization would not endanger the common defense 
and would be clearly consistent with the national interest. Accordingly, I have determined that 
the individual’s access authorization should not be restored. The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 9, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                            February 18, 2009 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  October 31, 2008 
 
Case Number:  TSO-0688 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for a DOE access 
authorization.1  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s suspended access authorization should be restored.  
For the reasons detailed below, it is my decision that the Individual’s suspended access 
authorization should not be restored at this time.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.2  See Notification Letter, June 23, 2008.   
 
The Notification Letter cites the Individual’s admission that he “illegally used marijuana on 
fifteen occasions between July 2003 and September 2003” as a security concern under 10 C.F.R. 
§ 710.8(k) (Criterion K).  Id.  Criterion K pertains to information indicating that an individual 
has “trafficked in, sold, transferred, possessed, used, or experimented with” illegal substances.  
See 10 C.F.R. § 710.8(k).     
 
The Notification Letter further cites a security concern under 10 C.F.R. § 710.8(f) (Criterion F).  
Criterion F pertains to false statements or misrepresentations by an individual during the course 
of an official inquiry regarding the individual’s eligibility for access authorization, including 
responses during personnel security interviews or on security questionnaires.  Such statements 
raise serious doubts regarding the individual’s honesty, reliability, and trustworthiness.  See 10 
C.F.R. § 710.8(f).  The Individual signed and submitted a Questionnaire for National Security 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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Positions (QNSP) in October 2006 and another in April 2008 on which he indicated, inter alia, 
that he had not used any illegal drugs in the past.  DOE Exs. 7, 8.  The Letter cites the 
Individual’s admission during an August 2008 Personnel Security Interview that he intentionally 
omitted information about his 2003 marijuana use because he was afraid of the consequences 
with regard to his ability to obtain a security clearance.  See Notification Letter.     
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, October 14, 2008.  In his letter, the Individual did not dispute the facts set 
forth in the Notification Letter.  Rather, he stated that the events listed in the Letter were past 
lapses in judgment that would not recur in the future.  Id.  At the hearing, the Individual 
presented his own testimony, as well as the testimony of his mother-in-law, his cousin, two 
friends, and his supervisor.  The DOE counsel did not present any witnesses.   
 

II. HEARING TESTIMONY 
 
A.  The Individual   
 
The Individual is 23 years old.  Hearing Transcript (“Tr.”) at 93.  He testified that he used 
marijuana for the first time in July 2003, when he was 18 years old.  Tr. at 87.  In July 2003, the 
Individual moved in with several roommates prior to beginning college.  The roommates were 
marijuana users and introduced him to it.  Tr. at 87-88.  The Individual stated that he stopped 
using marijuana in October 2003 because “it’s not my thing.”  Tr. at 89.  He added that he 
stopped using marijuana because he saw the effect the drug had on his roommates and he had 
other interests he wanted to pursue while in college.  Id.  The Individual estimated that he used 
marijuana 13 or 14 times between July 2003 and his last use in October 2003.  The Individual 
stated that the period in which he used marijuana was “a real down period” in his life and he was 
drawn into his then-roommates’ lifestyle.  Tr. at 103.  He stated that he was “able to finally get 
away from that” and he does not “want to go back to something like that.”  Tr. at 103.  He added, 
“I associate the marijuana with that and the bad things that I went through there, and I don’t ever 
want to go back to that.  I have too much now ….”  Id.    
 
The Individual is a member of an alternative rock/punk band.  Tr. at 105.  He acknowledged that 
that particular genre of music can drawn an audience which is inclined to use illegal substances, 
but asserted that he and his band members are all against the use of illegal drugs.  Tr. at 105-106.  
He stated that he has never suspected that anyone in the audience at one of his band’s shows was 
using illegal drugs, primarily because they are a small band and their audience is comprised 
mainly of family and friends.  Tr. at 105.  The Individual stated that in the future, as his band 
grows in popularity and begins to play larger venues, it is possible that members of the audience 
would engage in illegal drug use.  He added that if he saw anyone using illegal drugs at one of 
their shows or believed it was occurring, he would do everything possible to get the individuals 
using drugs to stop or have them removed from the premises.  Tr. at 106.  The Individual also 
stated that he does not associate with anyone who uses illegal drugs.  Tr. at 107. 
The Individual acknowledged that he provided false answers on both his October 2006 and April 
2008 QNSPs to the question asking whether he had used illegal drugs in the past.3  Regarding the 
                                                 
3 Question 24 on both the 2006 and 2008 QNSPs asks, inter alia, whether an individual “since the age of 16 or in the 
last 7 years, whichever is shorter” has “illegally used any controlled substance,” including marijuana.  DOE Exs. 7, 
8.    
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2006 QNSP, the Individual stated that he omitted the information about his 2003 marijuana use 
because he believed that it was a minor issue since his marijuana use occurred over a short 
period of time several years before he completed the form.  Tr. at 91-92.  The Individual also 
sought out the advice of co-workers who had completed similar forms in the past because “it was 
all new to [him].”  Tr. at 94.  Those co-workers advised him that he should not list it since it was 
“not a big deal.”  Tr. at 92-93.  Despite the co-workers’ advice, the Individual was aware that he 
provided a false answer on the 2006 QNSP, and knowing he had lied on the form “started eating 
at [him] right away.”  Tr. at 95.   
 
The Individual’s employer submitted paperwork to upgrade the Individual’s clearance and, in 
April 2008, the Individual submitted another QNSP.  Tr. at 97.  The Individual answered “no” 
again to the question regarding whether he had used illegal drugs in the past.  Tr. at 98.  
According to the Individual, he answered “no” again because he answered “no” on the 2006 
QNSP and he wanted to avoid discrepancies between the two forms.  Tr. at 98.  However, he 
knew his answer was false when he completed the form.  Id.  The Individual’s conscience began 
to bother him because he had now lied on two separate forms.  Tr. at 100.   
 
As part of the process for upgrading his security clearance, the Individual was interviewed by an 
investigator from the Office of Personnel Management (OPM) after submitting his April 2008 
QNSP.4  Id.  When the OPM investigator asked him whether he had ever used illegal drugs, the 
Individual disclosed his 2003 marijuana use.  Tr. at 101.  He decided that he needed to be honest 
and accept the consequences.  Id.  According to the Individual, the OPM investigator had not 
confronted him with any information she had learned about his past drug use; he revealed it to 
her voluntarily.  Id.   
 
The Individual admitted that, after falsifying the two QNSPs, he did not contact the LSO to 
correct the false answers because he “was worried of the consequences.”  Tr. at 109-110.  He 
added that when he decided to disclose his past drug use to the OPM investigator, he was still 
worried about the consequences, but he decided that he needed to tell the truth.  Tr. at 110. 
 
The Individual believes he can be trusted in the future.  He stated that he has matured and 
“learned more about being honest.”  Tr. at 107-108.  He added, “I have more responsibility now 
… I’m married, I have a band I’m trying to work at, you know, I’ve got my dad I help look out 
for now that he’s getting older, and I have all these responsibilities, my job, you know, I have 
things I have to get done … for work and stuff.”  Tr. at 108.  The Individual realizes that it is 
“better to just be honest.  I don’t want to risk all that I have now over, you know, some marijuana 
use that I should have just told [the LSO] about in the first place.”  Id.  
 
 
 
B. The Individual’s Mother-in-Law 
 
The Individual and the witness’ daughter were recently married.  Tr. at 55.  The Individual’s 
mother-in-law has known the Individual for approximately four years and has seen him almost 

                                                 
4 The OPM report indicates that the Individual was interviewed by the OPM investigator in May 2008.  DOE Ex. 10. 
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daily since he began dating her daughter, who is five years his junior, over three years ago.  Tr. 
at 52, 55.  
 
The Individual told the witness about his past experimentation with marijuana when he was 18 or 
19 years old.  Tr. at 54.  She stated that they had been discussing that period in his life and the 
Individual told her he had been depressed and had roommates who were bad influences.  Tr. at 
61.  He described his past marijuana use as “a mistake.”  Tr. at 55.  The Individual’s mother-in-
law has no reason to suspect that the Individual currently uses drugs or used them beyond the 
time period he admitted to.  Tr. at 56.  She stated that if she had any inkling that he was still 
involved with illegal drugs, she would have not allowed her daughter to continue dating him.  Id.  
The Individual’s mother-in-law stated that based on past experience with people who have used 
illegal drugs, she is able to recognize “the signs” when people are using drugs and “none of the 
signs are there” with the Individual.  Tr. at 58.   
 
The Individual’s mother-in-law has gotten to know the Individual well and believes him to be an 
honest person.  Tr. at 60.  She stated that it was not long after the Individual began dating her 
daughter that she realized that the Individual “was a very trustworthy, responsible, level-headed 
young man.  He doesn’t lose his temper and go over the top with his behavior ever.”  Tr. at 67.  
She added, “there is just an awful lot of good about him.  I’m very happy to have him as part of 
our family, and he gained my trust and my respect early on.”  Tr. at 67.   
 
C. The Individual’s Cousin  
 
The Individual’s cousin is 20 years old and has known the Individual for most of her life.  Tr. at 
9.  She interacts with him “a couple times a month.”  Tr. at 11.  She stated that she has been to 
the Individual’s home and has never seen any evidence that he currently uses any illegal drugs.  
Tr. at 12.  The Individual’s cousin stated that she has no reason to suspect the Individual uses 
illegal drugs because “he never really…parties.”  Tr. at 13.  She added, for example, that on his 
21st birthday, he did not have more than two drinks.  Tr. at 11.  The Individual’s cousin had 
attended his band’s concerts.  She stated that the concerts are small and they know everyone who 
attends.  She would be surprised to learn that anyone in the audience was using illegal drugs.  Tr. 
at 14-16.  She stated that the concerts are small and generally take place at venues where drug 
use is unlikely to occur.  Tr. at 17.   
 
The Individual’s cousin believes he is honest.  She stated, “he wouldn’t lie to anybody.  I mean, 
he’ll tell you exactly what he thinks and what he does know, and he doesn’t know anything, he’ll 
tell you.  He won’t say anything to benefit himself and harm somebody else, or jeopardize 
anything.”  Tr. at 18.  The Individual’s cousin described him as a “very upstanding citizen.”  Tr. 
at 19.  She stated that when they were growing up, the Individual would always be honest even if 
it was not in his best interest.  He would never blame others for things he had done.  Tr. at 21.  
Finally, the Individual’s cousin stated that the Individual was very reliable.  Id. 
 
D. The Individual’s Friends 
 
 1. Friend 1 
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Friend 1 met the Individual through work in Spring 2005 and is now one of his “really good 
friends.”  Tr. at 23, 37. He is also in the same band as the Individual.  Tr. at 25.  Friend 1 sees the 
Individual about two or three times per month.  Id.  
 
The Individual told him about his past marijuana use.  Tr. at 24.  The Individual told Friend 1 
that he used marijuana when he was “in high school or just barely out of school” and was “going 
through some rough patches.”  Tr. at 32.  Friend 1 stated that the Individual does not engage in 
that behavior now.  He added that, when they go out, the Individual will not even have one drink 
if he is going to be driving later that night because he does not want to pass the responsibility of 
driving onto someone else.  Id.  Friend 1 stated that neither he nor the Individual associates with 
anyone who uses illegal drugs.  Tr. at 32, 34.  Friend 1 has been inside the Individual’s home and 
has never seen anything related to illegal drugs in the home.  Tr. at 34.  Friend 1 would be 
surprised if any drug use occurred at their band’s concerts because the venues at which they 
appear “seem to be … kind of family-oriented” and the audience for their shows is made up 
mostly of people they know, such as friends and family.  Tr. at 27, 30-31. 
 
Friend 1 admires the Individual’s drive and determination.  Tr. at 25.  He stated that the 
Individual is “that guy you want to be around, because he makes you really take stock of your 
life and think [about] what you want to do.”  Tr. at 34-35.  Friend 1 stated that the Individual is 
reliable.  Tr. at 36.  He added that the Individual is “the type of guy that’s going to do anything 
for anybody.”  Tr. at 35.          
 
 2. Friend 2 
 
The Individual and Friend 2 have been friends “on and off” for about 11 years.  Tr. at 39, 42.  
They typically see each other about once a month.  Tr. at 44.  Other than the Individual telling 
him about his 2003 marijuana use, Friend 2 has never known the Individual to use drugs or 
associate with anyone who uses illegal drugs.  Tr. at 43-44.  He has socialized with the 
Individual at the Individual’s home and has never seen any illegal drugs or anything related to 
illegal drug use at the home.  Tr. at 44.  Friend 2 was surprised when he learned of the 
Individual’s past marijuana use.  He stated, “I did think that it was something that … was out of 
character for him ….”  Tr. at 50.   
 
Friend 2 stated that the Individual has a reputation for honesty.  Tr. at 46.  Friend 2 added, “even 
in our young days … he wouldn’t be dishonest, he wouldn’t go and say things that weren’t true 
behind anyone’s back.”  Id.  Friend 2 also stated that the Individual was always honest with his 
schoolwork and never tried to cheat.  Tr. at 46-47.  Finally, Friend 2 stated that the Individual is 
reliable and is someone who generally follows the rules.  Tr. at 47, 50.   
 
 
 
 
E. The Individual’s Supervisor 
 
The witness has been the Individual’s supervisor since the Individual began working for the 
company, approximately three or four years ago.  Tr. at 72, 75.  The supervisor sees the 
Individual regularly, but they do not generally interact outside of work.  Tr. at 73.   
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The Individual’s supervisor has never suspected him of using illegal drugs.  Tr. at 73.  The 
supervisor described the Individual as “very dependable.”  Tr. at 73-74.  He added that “normally 
you can see some of the signs when someone is doing drugs,” but he has never seen the 
Individual exhibit any of those signs.  Id.  For example, the Individual rarely calls out sick.  Id.  
The supervisor was surprised to learn of the Individual’s past use of marijuana.  He stated that 
the Individual is “a very courteous, clean-cut individual.  He’s very polite.  I’ve never seen him 
even get angry … He’s not moody.  He’s dependable.”  Tr. at 75.  The supervisor believes the 
Individual’s 2003 marijuana use is a mistake he made in the past and believed the Individual did 
not appear to ever want to do it again.  Tr. at 80-81.  He stated, “[the Individual] didn’t care for 
[the marijuana], he hasn’t done it [recently], and I don’t see any reason why he would ever get 
involved with drugs again.”  Id. 
 
The Individual told the supervisor that he falsified his answers on the two QNSPs.  The 
Individual told the supervisor that “he just doesn’t know why he did it, and he didn’t feel 
comfortable with it.”  Tr. at 82.  The supervisor was not surprised that the Individual did not feel 
right about falsifying the QNSPs and that he “came clean” because the Individual has “always 
been honest and straightforward.”  Id.    
  
Finally, the Individual’s supervisor believed the Individual could be trusted in the future.  He 
stated,  
 

We all make mistakes, and he definitely made a big one.  I think he realized how 
critical that mistake was as he’s gotten a little older and matured, and he did come 
forward, and I’m sure he totally understood that by admitting that he had done 
drugs [in the past] and not admitting it [before], that it was going to cause come 
problems, but, you know, he … had to get it off his chest. 

 
Tr. at 83.  The Individual’s supervisor concluded that the Individual has always been honest with 
him “about everything” and does not try to hide any mistakes.  Rather, he accepts responsibility 
for his actions.  Tr. at 75-76. 
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
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information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. Criterion K – Illegal Drug Use  
 
It is beyond dispute that use of illegal drugs raises security concerns under Criterion K.  See 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information (issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House) (the Adjudicative Guidelines), Guideline H, ¶ 24 (“Use of an 
illegal drug … can raise questions about an individual’s reliability and trustworthiness, both 
because it may impair judgment and because it raises questions about a person’s ability or 
willingness to comply with laws, rules, and regulations.”); see also Personnel Security Hearing, 
Case No. VSO-0113, 25 DOE ¶ 85,512 (1995) (“The drug user puts his own judgment above the 
requirements of the laws, by picking and choosing which laws he will obey or not obey.  It is 
further the concern of the DOE that the drug abuser might pick and choose which DOE security 
regulations he will obey or not obey with respect to protection of classified information.”).  In 
light of the Individual’s admission that he used marijuana in 2003, the LSO was justified in 
invoking Criterion K.  The remaining question is whether the Individual has presented sufficient 
information to fully resolve the security concern raised by his past marijuana use. 
 
The Individual testified that he used marijuana on several occasions – 13 or 14 – during a period 
of approximately three months in 2003.  He admitted that he allowed himself to be drawn into 
his then-roommates’ lifestyle because he was going through a difficult period in his life.  He 
stated that he intends to never use marijuana or any other illegal drug in the future because he did 
not like using marijuana and does not want to feel the way he did when he used it.  Also, he 
stated that he has too much going for him in his life and does not want to jeopardize his goals.  
The evidence in this case supports the Individual’s statements that his marijuana use was limited 
to the time period he stated.   
 
The testimony of the Individual’s witnesses supports my conclusion that the Individual was 
truthful when he stated that he had not used illegal drugs in the recent past.  Each of the 
witnesses appeared to know the Individual well and I believed they testified honestly and 
candidly.  The testimony of the Individual’s mother-in-law was particularly compelling.  She has 
interacted with the Individual on a near-daily basis for approximately four years and has 
discussed his past with him.  She testified that she never saw any evidence that the Individual 
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used illegal substances and found no reason to suspect him of such use, as demonstrated by the 
fact that she developed such a favorable opinion of the Individual and allowed him to date her 
daughter who was several years younger than him.  Further, the Individual’s cousin and friends 
interact fairly regularly with the Individual and have seen no signs, either on the Individual 
himself or in his home, indicating that he uses illegal drugs.  They also stated that neither they 
nor the Individual associate with anyone who uses illegal drugs.  Finally, the Individual’s 
supervisor believed the Individual was honest with him when he said he had not used marijuana 
since 2003.  The supervisor, through his discussions with the Individual, was convinced that the 
Individual’s 2003 marijuana use was a lapse in otherwise solid judgment.  The supervisor further 
saw no signs in the Individual’s work performance that would indicate that he may be a user of 
illegal drugs.   
 
Based on the foregoing, I find that the Individual has presented sufficient evidence to fully 
resolve the Criterion K concern raised by his use of marijuana in 2003.   
 
B. Criterion F – Falsification  
 
As stated above, Criterion F concerns involve deliberate false statements or misrepresentations 
by an individual during the course of an official inquiry regarding the individual’s eligibility for 
access authorization, including responses during personnel security interviews or on security 
questionnaires.  Such statements or misrepresentations raise serious doubts regarding the 
individual’s honesty, reliability, and trustworthiness.  See Adjudicative Guidelines, Guideline E, 
¶¶ 15(b), 16(a).  The DOE security program is based on trust, and when a security clearance 
holder breaches that trust, it is difficult to determine to what extent that individual can be trusted 
again in the future.  See, e.g., Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 
82,752 at 85,515 (1995); Personnel Security Hearing, Case No. VSO-0281, 27 DOE ¶ 82,821 at 
85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000).  Given the Individual’s admission that he 
falsified answers on his 2006 and 2008 QNSPs, the LSO had grounds to invoke Criterion F.  The 
only issue remaining is whether the Individual has adequately mitigated the security concerns.  
 
The Individual admitted that he deliberately falsified the answers on his October 2006 QNSP 
pertaining to his past use of illegal drugs.  This omission alone was a serious error and 
demonstrates a lapse in judgment by the Individual.  Although the Individual admitted that he 
knew it was wrong, it is possible that the Individual’s age at the time he completed the form, in 
addition to his inexperience with DOE security forms, played a role in his decision to omit the 
information about his 2003 marijuana use.  However, the Individual then repeated the omission 
on another QNSP eighteen months later, in April 2008, after having more experience with the 
DOE security process.  This second falsification is another lapse in judgment and, added to the 
first falsification, demonstrates a pattern of dishonesty. 
 
Our previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating security concerns arising from irresponsible behavior. See Personnel 
Security Hearing, Case No. VSO-0499 (2002).  In most cases in which Hearing Officers have 
concluded that doubts about an individual’s judgment and reliability raised by evidence of 
falsification have been resolved, a substantial period of time has passed since the falsification.  In 
these cases, the time period has allowed individuals to establish a pattern of responsible 
behavior. In those cases where an individual was unable to establish a sustained period of 
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responsible behavior, Hearing Officers have generally determined that the individual was not 
eligible to hold an access authorization. See Personnel Security Hearing, Case No. VSO-0448  
(2001) (11 months not sufficient to mitigate four year period of deception); Personnel Security 
Hearing, Case No. VSO-0327 (2000) (less than one year of truthfulness insufficient to overcome 
long history of misstating professional credentials).  
 
In this case, there are several positive factors in the Individual’s favor.  The Individual himself 
disclosed the falsification of the QNSPs to the OPM investigator voluntarily, and with no 
indication that DOE would have become aware of this information had he not disclosed it.  In 
addition, the Individual readily acknowledged that he was aware that he was providing false 
answers on the forms when he submitted them.  Further, the Individual appears to have matured 
since he completed the QNSPs and has added responsibilities in his life, including a new 
marriage.  Also, each of the Individual’s witnesses testified favorably on the Individual’s behalf.  
It is evident that the Individual’s cousin and friends admire him and believe him to be a truthful, 
responsible adult who always does the right thing.  The sentiment was echoed by the Individual’s 
mother-in-law and supervisor.   
 
However, the Individual first admitted his falsifications eight months prior to the hearing, in May 
2008.  The Individual has not yet had time to establish a significant pattern of responsible 
behavior. Therefore, based on the recency of the DOE’s knowledge of the falsifications and the 
short amount of time the Individual has had to demonstrate a subsequent pattern of responsible 
behavior, I cannot find that the security concerns associated with his falsifications have been 
mitigated. Accordingly, the security concerns set forth in the Notification Letter under Criterion 
F regarding the Individual’s falsification of information on his October 2006 QNSP and April 
2008 QNSP pertaining to his 2003 marijuana use have not been mitigated.  
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria F and K.  I also find 
that the Individual has presented sufficient information to fully resolve the security concern 
raised under Criterion K.  However, I find that there is insufficient evidence in the record to fully 
resolve the Criterion F concern.  Therefore, I cannot conclude that granting the Individual an 
access authorization “would not endanger the common defense and security and would be clearly  
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consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the 
Individual’s suspended access authorization should not be restored at this time.   
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: February 18, 2009 



 
 
 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 31, 2008 
 
Case Number:   TSO-0689 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations set 
forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.”1 A DOE Local Security 
Office (LSO) suspended the individual’s access authorization pursuant to the provisions of Part 710. 
In this Decision, I will consider whether, on the basis of the testimony and other evidence in the 
record of this proceeding, the individual’s access authorization should be restored. As discussed 
below, after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should not restore the individual’s access authorization at this time. 
 
I. Background 
 
On January 31, 2007, the LSO received the report of a background investigation of the individual, 
who at that time held a security clearance.  Exhibit 14.  Because of information related to the 
individual’s history of alcohol use and incidents of domestic violence, the LSO conducted a PSI with 
the individual on April 22, 2008.  Id.; see Exhibit 5.  As the security concern remained unresolved 
after the PSI, the LSO requested that the individual be interviewed by a DOE consultant psychiatrist 
(DOE psychiatrist).  Exhibit 14.  The psychiatrist interviewed the individual on June 19, 2008.  See 
Exhibit 3 (June 20, 2008 report of DOE psychiatrist).  The LSO ultimately determined that the 
derogatory information concerning the individual created a substantial doubt about his eligibility for 
an access authorization, and that the doubt could not be resolved in a manner favorable to him.  
Accordingly, the LSO proceeded to obtain authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. 
Specifically, the DOE characterized this information as indicating that the individual has been, or is a 
user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist as 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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alcohol dependent or as suffering from alcohol abuse.  Exhibit 1 at 4-5 (citing 10 C.F.R. § 710.8(j) 
(Criterion J)), and that the individual has engaged in unusual conduct or is subject to circumstances 
which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason to 
believe that he may be subject to pressure, coercion, exploitation or duress which may cause him to 
act contrary to the best interests of the national security.  Id. at 5-6 (citing 10 C.F.R. § 710.8(l) 
(Criterion L)). 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  The 
individual requested a hearing, and the LSO forwarded the individual’s request to the Office of 
Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this 
matter on November 3, 2008.  At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I 
took testimony from the DOE psychiatrist and the individual.  The DOE Counsel submitted 14 
exhibits prior to the hearing. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, made 
after consideration of all the relevant evidence, favorable and unfavorable, as to whether the granting 
or continuation of a person’s access authorization will not endanger the common defense and 
security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by 
the regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of the 
individual’s eligibility for access authorization, I have been guided by the applicable factors 
prescribed in 10 C.F.R. § 710.7(c).2 After due deliberation, I have determined that the individual’s 
access authorization should not be restored.  The specific findings that I make in support of this 
decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
As the basis for security concerns under Criterion J, the Notification Letter cites the opinion of the 
DOE psychiatrist that the individual meets criteria for Alcohol Abuse, as set forth in the Diagnostic 

                                                 
2 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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and Statistical Manual of the American Psychiatric Association, Fourth Edition, Text Revision 
(DSM-IV).  The Notification Letter also alleges that the individual: 
 
(1) admitted he became intoxicated once every four months in 2007 after consuming eight or nine 
beers, approximately four times in early 2008 after consuming eight or nine beers along with hard 
liquor, and again three weeks before his April 22, 2008 PSI, after consuming five beers. 
 
(2) in April 2007, had a Restraining Order filed against him by his former spouse due to his third 
alcohol-related domestic abuse incident in that same month. 
 
(3) in April 2007, was ordered to attend his third court-ordered anger management treatment 
consisting of 52 weeks of counseling.3 
 
(4) on September 12, 2003, he was arrested and charged with Driving Under the Influence (DUI) 
after consuming two or three beers. 
 
(5) on June 13, 2002, he had a Restraining Order filed against him by his former spouse due to an 
alcohol-related domestic violence incident, and attended court-ordered anger management counseling 
once every one or two weeks until November 2002. 
 
(6) between 1983 and 2007, he admitted that he drove his vehicle once or twice a year knowing that 
he was intoxicated. 
 
(7) admitted that his use of alcohol was a contributing cause of his failed marriage. 
 
(8) admitted that his former spouse told him he had a problem with alcohol. 
 
(9) admitted that, between 1999 and 2007, he missed work three times because he was hung over, 
most recently in the summer of 2007. 
 

                                                 
 3 In his hearing testimony, the individual stated that his court-ordered anger management treatment in 2007 
was not his third, but rather only his second, the first being in 2001 or 2002.  The dispute here appears to stem from 
documents referred in the DOE psychiatrist’s evaluation, Exhibit 3 at 5; see Tr. at 45, and in the 2008 PSI, Exhibit 5 
at 47, 77, indicating that the individual was also ordered by a court to attend anger management treatment in 2006, 
after the incident in which he kicked in the door of his ex-wife’s residence.  The individual testified that he does not 
recall being ordered to attend such treatment following the 2006 incident.  Tr. at 46.  Further, the DOE Counsel 
stated at the hearing that he “looked through the duplicate file and the evidence was not in here. And it mentions 
three sort of unspecified court ordered appearances, but it's hard to track it.”  Id. at 45.   
 As such, I find that this particular allegation in the Notification Letter is valid, but not conclusively so to 
the extent that it refers to a “third” court-ordered anger management treatment. However, because the 2006 incident 
did not involve the individual’s use of alcohol, id., I find that the dispute as to whether the court-ordered treatment 
was the individual’s second or third is not relevant to the concerns cited under Criterion J. See 10 C.F.R. 710.27(c) 
(requiring the Hearing Officer to “make specific findings based upon the record as to the validity of each of the 
allegations contained in the notification letter and the significance which the Hearing Officer attaches to such valid 
allegations”). 
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Exhibit 1 at 4-5. 
 
The excessive consumption of alcohol is a security concern because that behavior can lead to the 
exercise of questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness. See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 2005 by the 
Assistant to the President for National Security Affairs, The White House (Adjudicative Guidelines) 
at ¶ 21. 
 
As the basis for security concerns under Criterion L, the Notification Letter alleges that the 
individual: 
 
(1) had an Order of Protection filed against him by his former spouse on February 23, 2006, after he 
kicked in the door of her residence. 
 
(2) admitted domestic violence incidents occurred twice a year with his former spouse from 1987 to 
2002. 
 
(3) continues to drink to excess, and has had three alcohol-related arrests/incidents despite signing 
DOE security acknowledgments in 2000, 2001, and 2006, certifying that he understood that using 
alcohol habitually to excess and/or a diagnosis of Alcohol Abuse could result in the loss of his 
security clearance. 
 
(4) during the psychiatric evaluation by the DOE psychiatrist and at his 2008 PSI, admitted that he 
continued to drink to intoxication once every four months and drove after being intoxicated on at 
least two occasions, after giving DOE assurance during a 2004 PSI that he would no longer drink and 
drive or become intoxicated in the future. 
 
(5) admitted to continuing his consumption of alcohol in violation of a condition of release after his 
2003 DUI arrest. 4 
 
Id. at 5-6. 

                                                 
 4 The individual did not recall there being a condition of abstention from alcohol use when he was placed 
on probation after his DUI conviction.  Tr. at 61, 62.  Though the exhibits presented by the DOE did not include any 
documentation of this condition of release, the DOE psychiatrist’s report referenced an April 7, 2004, judgment that 
“included 364 days of unsupervised probation, whose requirements included that ‘Defendant shall not possess 
alcohol or controlled substances or frequent where sold.’”  DOE Exhibit 3 at 5.  On the other hand, in the portions of 
the psychiatrist’s report cited in the Notification Letter in support of this allegation, the psychiatrist concluded only 
that it “seemed possible that he did drink (infrequently) in violation of his Conditions of Release and/or 
unsupervised probation requirements.”  Id. at 11.  At the hearing, the individual did not recall whether he consumed 
alcohol in the year after being put on probation.  Tr. at 63.   
 Though there is no primary source documentation in the record establishing that there was the condition of 
release alleged in the Notification Letter, the DOE psychiatrist’s report is strong evidence confirming its existence.  
However, I find no evidence in the record indicating that the individual did, in fact, consume alcohol during his 
probation. 
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After an individual has been put on notice that specific behavior can jeopardize his eligibility for a 
security clearance, engaging in such behavior raises questions regarding the judgment of the 
individual, beyond those that would be raised in the absence of such notice.  The individual’s 
involvement in incidents of domestic violence also raises questions as to his judgment.  Conduct 
demonstrating poor judgment in turn raises legitimate concerns regarding an individual’s reliability 
in the security context.  Id. at ¶ 15 (“Conduct involving questionable judgment, . . . can raise 
questions about an individual's reliability, trustworthiness and ability to protect classified 
information.”). 
 
IV. Hearing Officer Evaluation of Evidence 
 
The DOE psychiatrist’s diagnosis of the individual, and his undisputed conduct, as set forth in the 
Notification Letter, clearly raise legitimate security concerns.5  I now must determine whether these 
concerns have been resolved such that, “after consideration of all relevant information, favorable and 
unfavorable, . . . the granting or continuation of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  For 
the reasons set forth below, I find that the concerns raised in this case remain unresolved. I therefore 
do not find that restoring the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest. 
 
 A. Criterion J – Alcohol Use 
 
In his testimony, the DOE psychiatrist explained the basis for his diagnosis of Alcohol Abuse, 
referencing the diagnostic criteria set forth in the DSM-IV, and citing (1) the individual’s 
consumption of alcohol to intoxication after the DOE put him “on alert” during the 2004 PSI that it 
was concerned about his excessive drinking, Tr. at 10-11; (2) the DOE psychiatrist’s belief that the 
individual’s 2003 DUI arrest “almost certainly indicates there have been many others occasions 
when” the individual drove while intoxicated, the psychiatrist noting the individual’s admission of 
other such occasions, id. at 11-12; (3) the individual’s alcohol-related legal problems, specifically the 
DUI and those related to incidents of domestic violence, id. at 12; (4) problems in his marriage, and 
with his ex-wife after the marriage ended, related to his use of alcohol.  Id. at 12-13.   
 
Other than disagreeing with one of the factual characterizations of the DOE psychiatrist as to whether 
the individual admitted to recently driving while intoxicated, id. at 27, the individual did not present 
any evidence that would undermine the psychiatrist’s diagnosis of alcohol abuse, and I find no reason 
to discount the validity of this expert testimony.  Given this diagnosis, the question becomes one of 
prognosis, i.e., the likelihood that the individual will consume alcohol to excess in the future, the 
potential consequences to national security of such behavior not being in dispute.  Adjudicative 
Guidelines at ¶ 21.   
 
The Adjudicative Guidelines list four conditions that could mitigate the security concern associated 
with excessive alcohol consumption: 
                                                 
 5 See 10 C.F.R. 710.27(c).  Except where noted elsewhere in this decision, I find that the record in this case 
supports the validity of each of the allegations contained in the Notification Letter.  Id. 
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(a) so much time has passed, or the behavior was so infrequent, or it happened under 
such unusual circumstances that it is unlikely to recur or does not cast doubt on the 
individual's current reliability, trustworthiness, or good judgment; 
 
(b) the individual acknowledges his or her alcoholism or issues of alcohol abuse, 
provides evidence of actions taken to overcome this problem, and has established a 
pattern of abstinence (if alcohol dependent) or responsible use (if an alcohol abuser); 
 
(c) the individual is a current employee who is participating in a counseling or 
treatment program, has no history of previous treatment and relapse, and is making 
satisfactory progress; 
 
(d) the individual has successfully completed inpatient or outpatient counseling or 
rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of modified consumption or abstinence in accordance with 
treatment recommendations, such as participation in meetings of Alcoholics 
Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a staff 
member of a recognized alcohol treatment program. 

 
Id. at ¶ 23. 
 
Relevant to the first condition listed above, the DOE psychiatrist opined that the individual “was 
doing better in terms of his drinking problem. The severe episodes were receding into the past. His 
DWI was an isolated incident, 2003. His drinking was getting less frequent, . . . .”  Tr. at 15.  This is 
clearly a factor in the individual’s favor.  Moreover, the individual’s recent pattern of alcohol use 
could fairly be described as more “responsible,” and an attempt to overcome his problem, factors to 
be considered under the second condition set forth in the Adjudicative Guidelines, as applied to 
alcohol abusers.  Id. at 19 (testimony of DOE psychiatrist that the individual “was reducing his 
drinking. He didn't drink as much compared to what he used to drink. He was drinking a lot less. So I 
think he justifiably thought he was taking some steps towards addressing the problem.”). 
 
Somewhat favorable is the fact that the individual appears to be beginning to acknowledge his 
problems with alcohol, albeit a bit grudgingly.  The record reflects no such acknowledgment leading 
up to the hearing, and the individual began the hearing flatly denying that he had a problem with 
alcohol.  See, e.g., Tr. at 15 (testimony of psychiatrist that individual “did not think he had a 
significant alcohol problem at the time I saw him”); id. at 34 (“I still feel I don't have a problem with 
drinking”); id. at 41 (“I feel I'm not an abuser of alcohol, I mean, I don't drink very often.”).  To the 
individual’s credit, however, he showed some signs of recognition of his problem toward the end of 
the hearing.  Id. at 52 (“I guess it has been a problem, according to the paperwork when I actually 
read it out and say every time I got into it with my ex-wife or something”); id. at 78 (“I never felt that 
was a problem, but apparently it is, because like where I am today, it brought me to this point.”). 
 
Perhaps because the seriousness of the issues he faces has only recently begun to dawn on him, the 
individual has not taken the further step of seeking treatment for his alcohol problem.  At a pre-
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hearing telephone conference, in the context of a discussion of the importance of expert testimony in 
these cases, the DOE Counsel suggested that the individual consider contacting his employer’s 
Employee Assistance Program.  Memorandum of Pre-Hearing Telephone Conference (November 18, 
2008).  The individual testified at the hearing that he had done so, but that the person to whom he 
spoke “mentioned to me -- kind of discouraged me -- he mentioned I would probably have to join 
AA meetings and go to like AA where you have a problem with alcohol. I felt that I didn't have a 
problem.”  Tr. at 42.  As such, the mitigating conditions in the Adjudicative Guidelines pertaining to 
participation or completion of a treatment regimen are not present in this case. 
 
That the individual has not sought treatment was one of the factors precluding a favorable prognosis 
by the DOE psychiatrist, another potential mitigating condition set forth in the Guidelines.  The DOE 
psychiatrist’s report stated that, to show evidence of rehabilitation or reformation, the individual 
would “need to have some desire to enter into treatment.”  DOE Exhibit 13 at 12.  The psychiatrist 
recommended that the individual remain sober for one year and complete a “treatment regimen such 
as Alcoholics Anonymous, SMART, or individual counseling, attended . . . on a weekly basis or as 
recommended by his individual counselor.”  Id. 
 
Thus, while recognizing the favorable trends in the individual’s drinking patterns, the DOE 
psychiatrist testified that he “felt that clinically the steps weren't enough to say that, yes, he's now 
rehabilitated from his problem. He's reformed, and there is essentially a low risk that he's going to 
run into problems again.”  Tr. at 19-20.  After listening to the individual’s hearing testimony, the 
DOE psychiatrist characterized the risk going forward as 
 

[m]oderately high of having problems of excessive drinking, mainly because I still 
don't think he seems to think he has a problem. He still thinks he can drink 
occasionally without a risk of running into problems with it, therefore I think he's 
going to continue to drink occasionally. That being the case, I think that there is a 
high risk that one of those times when he's under stress or at a big party or something 
like that, that the one drink will turn into more, and given his history, I think that 
could cause problems. 

 
Id. at 74. 
 
Considering all of the factors related to the individual’s use of alcohol in the past, including the 
presence or absence of the various mitigating conditions set forth in the Adjudicative Guidelines, I 
cannot conclude at this time that the risk of the individual consuming alcohol to the point of 
intoxication in the future is low enough to be acceptable.  Thus, I do not find that the concerns raised 
in the present case under Criterion J have been resolved. 
 
 B. Criterion L - Judgment 
 
As noted above, conduct demonstrating poor judgment raises legitimate questions regarding an 
individual’s reliability in the security context.  Adjudicative Guidelines at ¶ 15 (“Conduct involving 
questionable judgment, . . . can raise questions about an individual's reliability, trustworthiness and 
ability to protect classified information.”).  The relevant conduct in this case relates to incidents of 
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domestic violence involving the individual and his ex-wife, and the individual’s use of alcohol 
despite his knowledge that this was of concern to DOE. 
 
Of the six mitigating conditions set forth in the Adjudicative Guidelines pertaining to concerns 
arising from personal conduct, two are potentially relevant in the present case. 
 

(c) the offense is so minor, or so much time has passed, or the behavior is so 
infrequent, or it happened under such unique circumstances that it is unlikely to recur 
and does not cast doubt on the individual's reliability, trustworthiness, or good 
judgment; 
 
(d) the individual has acknowledged the behavior and obtained counseling to change 
the behavior or taken other positive steps to alleviate the stressors, circumstances, or 
factors that caused untrustworthy, unreliable, or other inappropriate behavior, and 
such behavior is unlikely to recur; 

 
Adjudicative Guidelines at ¶ 17.6 
 
Regarding the incidents of domestic violence, the DOE psychiatrist noted that 
 

the only relationship in which he had these episodes of domestic violence were with 
his ex-wife, . . . .  It sounded like [his ex-wife] may have been a handful, especially if 
you were intoxicated. And he had completed that relationship, and they were getting 
along much better. He had moved on to a new relationship. She had move on to a 
new relationship, so that was sort of a positive thing for him in that those 
relationship-based problems appeared to have been solely related to his relationship 
with his ex-wife, . . . and he had moved on to new relationships in which things were 
going better. 

 
Tr. at 16.  To the extent, then, that the episodes of domestic violence were limited to the 
circumstances of his relationship with his ex-wife, and the stressors associated with that relationship, 
such episodes may arguably be less likely to occur in the future. 
 
However, in the security context, there is a larger issue about the individual’s judgment that goes 
beyond whether the individual will be involved with domestic violence in the future.  In this regard, 
there remains a lingering question regarding the individual’s judgment under stress.  This concern 
may be partially resolved with any steps the individual may take in addressing his problematic use of 
alcohol, since at least some of the events in question occurred after the individual had been drinking.  
Nonetheless, not all of these incidents involved the use of alcohol.   
 

                                                 
 6 The other four mitigating conditions listed pertain to cases where an individual has failed to cooperate 
with the security clearance process, or has omitted, concealed, falsified information, id. at ¶ 17(a),(b), is vulnerable 
to exploitation, manipulation, or duress, id. at 17(e), or has associated with persons involved in criminal activities.  
Id. at ¶ 17(f). 
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One troubling example is when the individual kicked in the door of his ex-wife’s residence in 2006.  
At the hearing, the individual explained that he shared custody of his two girls with his ex-wife.  
During the week in question, though it was his turn to have the girls with him, his ex-wife “calls me 
up crying and said she was really hurting because her aunt had passed away, and if she could have 
the kids to be with her, and she really needed them to be with her.  And I said, okay, I'll let you have 
the girls.”  Tr. at 33.  However, while on the way to work, the individual noticed his ex-wife’s car 
parked at her boyfriend’s house.  Id.  After then going to his ex-wife’s house and to her mother’s 
house and not finding his girls there, he returned to his ex-wife’s residence, where he “heard noise in 
the house, and I figured my girls were there. I knocked and knocked, they wouldn't come. I kicked in 
the door and the door pops open. I was upset.”  Id.  The individual has offered no explanation for this 
extreme reaction that would mitigate the obvious concerns it raises regarding his inability to temper 
his reactions with sound judgment. 
 
I am relatively less concerned about the behavior cited under Criterion L that does not relate to 
domestic violence.  The record contains three DOE security acknowledgments that the individuals 
signed in 2000, 2001, and 2006.  Exhibit 8.  In each case, the individual attested to his understanding 
that his “user of alcohol habitually to excess, . . . could result in the loss of my DOE access 
authorization.”  Id.  However, the DOE psychiatrist, who described the phrase “user of alcohol 
habitually to excess” as “very clumsy grammar and vague terms” stated his opinion that the 
individual “was asked is he a user of alcohol habitually to excess, no, he was not. Most of the times 
when he drank he would not drink to excess, maybe every four months.”  Tr. at 72. Thus, if the 
signing of the security acknowledgement represented the individual’s commitment to refrain from 
the behavior it describes, it is not at all clear that the individual violated that commitment, and even 
less likely that any such violation would have been committed knowingly.  See id. at 65 (testimony of 
individual that does not think he used “alcohol habitually to excess” after signing the security 
acknowledgments).  
 
Nonetheless, each of the security acknowledgements, as well as the 2004 and 2008 PSIs, clearly put 
the individual on notice that the excessive use of alcohol is of concern to DOE.  That an individual 
provided such notice repeatedly would then continue to use alcohol occasionally, if not habitually, to 
excess is on its face evidence of poor judgment.  On the other hand, as noted above, the DOE 
psychiatrist also cited this same behavior as a basis for his diagnosis of alcohol abuse.  This conduct, 
therefore, might be better understood as part of the individual’s problems with alcohol as discussed 
in the previous section of this decision.  To the extent that the individual had taken further steps to 
address that issue, the concern under Criterion L stemming from his alcohol use might well be 
resolved. 
 
It is similarly possible that the individual could resolve his obvious anger management issues through 
further counseling.  I do take into consideration that the individual does not deny that the alleged 
incidents occurred, and that he has been through anger management treatment at least twice, albeit 
mandated by a court order.  Adjudicative Guidelines at ¶ 17(d).  At this point, however, I am not 
convinced that the concerns under Criterion L arising from the individual’s past conduct have been 
resolved. 
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VII.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the possession 
of the DOE that raises serious security concerns under Criteria J and L. After considering all the 
relevant information, favorable and unfavorable, in a comprehensive common-sense manner, 
including weighing all the testimony and other evidence presented at the hearing, I have found that 
the individual has not brought forth sufficient evidence to sufficiently mitigate the security concerns 
advanced by the LSO. I therefore cannot find that restoring the individual’s access authorization 
would not endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should not be restored. The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   
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Name of Case:   Personnel Security Hearing 
 
Date of Filing:   November 20, 2008 
 
Case Number:   TSO-0690 
 
This Decision concerns the eligibility of XXXXX. XXX (hereinafter referred to as “the 
Individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s access authorization should not be restored. 
 
I. BACKGROUND  
 
The present case involves an individual employed at a DOE facility who first applied for a DOE 
security clearance in 1990.  Exhibit 18.  During its first background investigation of the 
Individual, the Local Security Office (LSO) received derogatory information indicating that the 
Individual used marijuana during her high school years.  Exhibit 14.  As a result, the Individual 
was asked to sign a DOE Drug Certification, in which she agreed that she “will not buy, sell 
accept as a gift, experiment with, traffic in, use or be involved with illegal drugs . . .”  Exhibit 12.   
The Individual signed the Drug Certification on January 3, 1991, and was granted a security 
clearance on January 19, 1991. The Individual also signed DOE security acknowledgments on 
May 30, 1995, and on March 28, 2001, in conjunction with routine reviews of the Individual’s 
background.  Exhibits 10 and 11.  The DOE Security Acknowledgments signed by the Individual 
certified that she understood that any involvement with illegal drug use could jeopardize her 
eligibility to maintain a DOE security clearance.  Id.     
 
In October of 2004, the Individual was mourning the death of her teenage son, who had died 
approximately 13 months earlier.  At the same time, the Individual was struggling with severe 
and chronic physical pain, which was being treated with powerful narcotic medication.  As a 
result, the Individual was experiencing drowsiness and a lack of energy.  The Individual 
mentioned these concerns to a co-worker.  The co-worker suggested that she try Dexedrine, an 
amphetamine subject to the Controlled Substances Act of 1970.  The Individual provided several 
tablets of Valium (also a controlled substance) that had been prescribed to the Individual by a 
physician, in exchange for several 5-milligram tablets of Dexedrine.  This illicit exchange 
occurred at a DOE-owned facility.  The Individual subsequently cut the Dexedrine tablets in half 
and consumed them over a two-week period.  A few weeks later, she obtained several more 
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Dexedrine tablets from the co-worker, which she also consumed over a two-week period.   
 
Shortly thereafter, the Individual was asked to meet with representatives of her employer’s 
human resources (HR) department.  When she met with the HR representatives, they confronted 
her with allegations that she and a co-worker had exchanged Valium and Dexedrine at her 
worksite.  She initially denied these allegations.  However, on the following day, she contacted 
the HR Department and admitted exchanging the prescription medications with her co-worker.  
As a result, her employer required that the Individual undergo a Fitness for Duty evaluation 
(FFDE).  The FFDE, which lasted for fourteen months, consisted of several components, 
including twice-weekly random drug and alcohol testing, and monthly counseling.  The 
Individual complied with these requirements and on December 21, 2005, she was found to be “fit 
for duty . . . with no work restrictions.”1  Exhibit B.             
 
On March 23, 2007, as part of a five-year re-investigation, the Individual completed, signed and 
submitted a Questionnaire for National Security Positions form (QNSP) to the LSO.  Question 
24(a) of the QNSP asked “Since age 16 or in the last seven years, whichever is shorter, have you 
illegally used any controlled substances . . .”  (emphasis in the original).  Exhibit 15 at 34.  The 
Individual checked the box labeled “yes” in response to this question.  Id.  The QNSP required 
that the Individual identify each illegal drug used during this period, the number of times each 
illegal drug was used, and the timeframe in which such use occurred.  The Individual’s response 
to this question indicated that she had used Dexedrine on two or three occasions.  Id. at 34-35.    
 
Question 24(b) of the QNSP asked “Have you ever illegally used a controlled substance while 
employed as a law enforcement officer, prosecutor, or courtroom official; while possessing a 
security clearance; or while in a position directly and immediately affecting the public safety?”   
(Emphasis in the original).  Exhibit 15 at 34.  The Individual checked the box labeled “no” in 
response to this question.  Id.  
 
Question 21 of the QNSP asked: “In the last seven years, have you consulted with a mental 
health professional (psychiatrist, psychologist, counselor, etc.) or have you consulted with 
another health care provider about a mental health related condition.”  Id. at 32.  The Individual 
checked the box labeled “yes” in response to this question.  Id.  The Individual indicated that she 
had received grief counseling after her son’s death in 2003.  Id. at 33.  The Individual’s response 
to Question 21 did not disclose the counseling the Individual received as part of her FFDE.  
However, her response to Question 24(a).1 states: “I successfully concluded [the] Fitness for 
Duty program in 2004-2005.”  Id. at 35.     
    
On August 11, 2008, the LSO conducted a Personnel Security Interview (PSI) of the Individual.2  

                                                 
1 Apparently the Individual failed to report this incident to the LSO as required.  The Individual’s failure to report 
this incident in a timely manner was not among the security concerns cited in the Notification Letter.  The Personnel 
Security Specialist testified that the Individual mitigated this issue during the August 11, 2008, Personnel Security 
Interview.  Transcript of Hearing (Tr.) at 14-15. 
 
2  The transcript of the August 11, 2008, PSI appears in the record as Exhibit 19. 
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This PSI did not resolve all doubts about the Individual raised by the derogatory information 
obtained during her five-year re-investigation, since the LSO determined that the Individual had 
illegally trafficked in and used a controlled substance and then provided false information 
concerning this illegal drug use to her employer.  Moreover, the LSO concluded that the 
Individual had intentionally omitted information concerning her illegal drug use and mental 
health treatment from her QNSP.  Finally, the LSO concluded that she had illegally used, and 
trafficked in, prescription drugs despite signing a DOE Drug Certification and two DOE Security 
Acknowledgements.  An administrative review proceeding was initiated.  See 10 C.F.R. ' 710.9.  
The LSO then issued a letter notifying the Individual that it possessed information that raised a 
substantial doubt concerning her eligibility for access authorization (the Notification Letter). The 
Notification Letter specifies three types of derogatory information described in 10 C.F.R. 
' 710.8(f), (k) and (l).3    
 
The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for access 
authorization.  The Individual requested a hearing, and the LSO forwarded the individual’s 
request to the Office of Hearings and Appeals (OHA). The Director of OHA appointed me as the 
Hearing Officer in this matter on January 6, 2009.  At the hearing I convened pursuant to 
10 C.F.R. § 710.25(e) and (g), I took testimony from a DOE Personnel Security Specialist, the 
Individual, the Individual’s spouse, the Individual’s supervisor and the Individual’s treating 
physician.  See Transcript of Hearing, Case No. TSO-0690 (hereinafter cited as ATr.@). The LSO 
submitted 20 exhibits, marked as Exhibits 1 through 20, while the Individual submitted two 
exhibits, marked as Exhibits A and B. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
                                                 
3  The Notification Letter alleges that the Individual has: (1) A[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to 
section 202 of the Controlled Substances Act of 1970 . . .@ 10 C.F.R. ' 710.8(k); (2)  “deliberately misrepresented, 
falsified, or omitted significant information from a Questionnaire for Sensitive (or National Security) Positions . . .  
in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization, or proceedings conducted pursuant to ' 710.20 through ' 710.31,@ 10 C.F.R. ' 710.8(f); and (3) 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security.”  10 C.F.R. ' 710.8(l). 
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knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  ANALYSIS 
 
Criterion F 
 
The Notification Letter alleges that, in 2007, the Individual deliberately provided a false answer 
to QNSP Question 24(b).  Statement of Charges at ¶ I.A.  Question 24(b) asked “Have you ever 
illegally used a controlled substance while employed as a law enforcement officer, prosecutor, or 
courtroom official; while possessing a security clearance; or while in a position directly and 
immediately affecting the public safety?”  Exhibit 15 at 34.  The Individual answered “no,” even 
though she had used Dexedrine illegally while possessing a DOE security clearance.   
 
During the PSI and at the hearing, the Individual indicated that she had misread QNSP Question 
24(b) and had no intention of deceiving the LSO when she provided an admittedly incorrect 
answer.  Tr. at 76-78: Exhibit 19 at 57-58.  The record strongly supports the Individual’s 
assertion that she was not attempting to deceive the LSO by answering “no” to QNSP Question 
24(b).  The Individual’s answers to QNSP Questions 24(a) and 24(a).1 clearly disclosed that she 
had illegally used Dexedrine while possessing a DOE security clearance.  Exhibit 15 at 34-35.  
These facts suggest that the Individual was not deliberately trying to conceal any derogatory 
information from the LSO.  
 
The Notification Letter also asserts that the Individual “did not list [her] required participation in 
the Employee Assistance Program” in her March 23, 2007, QNSP.  Statement of Charges at 
¶ I.B.  QNSP Question 21 asked “In the last 7 years, have you consulted with a mental health 
professional (psychiatrist, psychologist, counselor, etc.) or have you consulted with another 
health care provider about a mental health related condition?”  Exhibit 15 at 32.  The Individual 
answered “yes,” explaining that she “obtained grief counseling after the tragic death of [her] 19 
year old son in August 2003.”  Id. at 33.  The Individual’s answer to QNSP Question 21, did not 
disclose the mandatory counseling the Individual had received as part of her FFDE.  However, in 
the narrative answer to a subsequent question (QNSP Question 24(a).1, the Individual indicated 
that she had “successfully completed [her employer’s] Fitness for Duty program in 2004-2005.”   
That Fitness for Duty evaluation included monthly counseling sessions with a psychologist.  This 
psychologist supervises two programs at the Individual’s employment site: the Fitness for Duty 
program and the EAP.   
 
Apparently, the Individual assumed that the DOE was already aware of the mandatory 
counseling she had received as a component of her Fitness for Duty evaluation, because it had 



 
 

5

been conducted by her employer.4  At the hearing, the Individual testified that she was not 
attempting to mislead the LSO by failing to include the counseling she received as part of her 
Fitness for Duty evaluation in her answer to QNSP Question 21.  Tr. at 69.  I find this testimony 
to be credible.  The Individual was clearly not attempting to conceal the fact that she had 
received counseling given that, in her answer to QNSP Question 21, she had disclosed that she 
had received counseling for grief.  Similarly, I find that the Individual was not deliberately 
attempting to conceal her participation in the FFDE, because she disclosed this information in 
response to QNSP Question 24(a).5  
 
Criterion F applies only to deliberate provision of false or incomplete information to DOE 
security officials.  10 C.F.R. § 710.8(f).  Because I am convinced that the Individual’s provision 
of inaccurate information to QNSP Questions 21 and 24(b) was inadvertent and unintentional, I 
find that the security concerns raised under Criterion F in this proceeding have been resolved.6  
 
Criterion K 
 
The LSO properly invoked Criterion K.  The Individual admits that in the fall of 2004, she 
exchanged several tablets of Valium for several tablets of Dexedrine with a former co-worker.  
She further admits that she ingested these tablets and obtained additional Dexedrine tablets from 
this co-worker a few weeks later, which she also ingested.     
 
The misuse of a prescription drug, such as Dexedrine, and the trafficking of prescription drugs 
raise questions about an individual’s reliability and trustworthiness, both because illegal drug use 
may impair judgment and because engaging in illegal activity raises questions about a person’s 
ability or willingness to comply with laws, rules and regulations.  Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued by the 
Assistant to the President for National Security Affairs, The White House (December 29, 2005) 
(Adjudicative Guidelines) at 11 (Guideline H).  These concerns are present in the instant case, 
where the Individual has misused Dexedrine, an amphetamine that is commonly abused and 
subject to the Controlled Substances Act of 1970, which she obtained in exchange for Valium, 
also a controlled substance.    
 

                                                 
4  During the August 11, 2008, PSI, the Individual indicated that she did not include her EAP counseling in her 
response to QNSP Question 21, because she thought that Question 21 referred only to that counseling which 
occurred outside of DOE auspices.  Exhibit 19 at 58-59.  
  
5 The record shows that the Individual made a number of other immaterial mistakes when she completed the 
March 23, 2007, QNSP.  These facts suggest that the Individual was not being especially careful when she was 
completing this form. 
  
6  According to the testimony of the Personnel Security Specialist (PSS), the LSO’s basis for concluding that the 
Individual’s inaccurate answers to QNSP Questions 21 and 24(b) were deliberate attempts to mislead DOE security 
officials were the Individual’s “other honesty issues.”  Tr. at 12.  Apparently, the PSS was referring to the 
Individual’s initial denial, when confronted by her employer, that she had exchanged Valium for Dexedrine.  This 
matter is discussed in more detail below in my discussion of Criterion L. 
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The remaining question under Criterion K is whether the Individual has sufficiently mitigated the 
concerns about her judgment, reliability and willingness or ability to comply with laws, rules and 
regulations raised by her illegal drug use and trafficking, which occurred while the Individual 
was in her forties.   
 
The Individual has submitted evidence supporting her contention that her illegal use of drugs was 
limited to marijuana use in high school7 and her misuse of Dexedrine that occurred over a period 
of approximately one month in the fall of 2004.  The Individual also steadfastly maintains that 
she plans to refrain from future illegal drug use. 
 
There is no evidence in the record suggesting that the Individual’s illegal drug use is more 
extensive than she has reported.  The record includes a 230-page report of background 
investigation prepared by the Office of Personnel Management (OPM).8  The Individual, 
moreover, presented the testimony of her spouse, to corroborate her testimony that she no longer 
uses illegal drugs and is committed to refraining from illegal drug use in the future.  Tr. at 75.  
Moreover, during the 14-month period in which she was undergoing the FFDE, the Individual 
was subject to random drug testing on a twice-weekly basis.  These tests were uniformly 
negative. 
 
The Individual now uses Dexedrine under the supervision of a physician (the Physician) who 
specializes in pain management and has been treating the Individual since June 24, 2004.  Tr. at 
43, 47.  The Physician testified that the Individual has been suffering from severe chronic pain 
for many years due to a childhood accident.  Id. at 44-51.  The Physician testified that she had 
prescribed narcotic pain medication (Kadian and Percocet) to the Individual.  Id. at 45. Kadian 
and Percocet caused the Individual to be drowsy and made it difficult for her to focus.  The 
Physician testified that she has prescribed the Individual Dexedrine, a stimulant, for two and a 
half years, in order to counter these side effects.9  Id. at 45, 48-49, 51.  The Individual’s 
appropriate use of Dexedrine under the care of a physician specializing in pain management 
provides another reason to believe that the Individual will not misuse Dexedrine.  The 
Physician’s testimony also corroborates the Individual’s contention that she used Dexedrine to 
address medical issues rather than for recreational purposes.     
 
The evidence in the record convinces me that the Individual’s use of illegal drugs was limited to 
her experimentation with marijuana in her high school years (the mid-1970s) and that her misuse 
and trafficking of prescription drugs was limited to a one-month period in 2004.  I am also 
convinced based on the testimonial evidence that that it is highly unlikely that she would use, 
traffic in, or misuse prescription drugs in the future.   
 
Guideline H of the Adjudicative Guidelines sets forth conditions that could mitigate security 

                                                 
7  The Individual’s use of marijuana in the 1970s in not cited as a security concern in the Statement of Charges. 
 
8  The OPM’s report appears in the record as Exhibit 20. 
 
9  The Physician testified that the Individual had informed her that the Individual had obtained Dexedrine from a co-
worker and that Dexedrine was effective in treating the side effects arising from her pain medication.  Id. at 47. 
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concerns raised by illegal drug involvement.  The Individual has shown that the conditions set 
forth at ¶ 26(a) and at ¶ 26(b) of Guideline H have been met in the present case.  I have found 
that the Individual’s illegal drug use is unlikely to recur.  I have also found that the Individual’s 
past illegal drug use no longer continues to cast doubt on the Individual’s current reliability, 
trustworthiness, or good judgment.      
 
It is also important to note that the Individual’s misuse and trafficking of Dexedrine occurred 
under unusual and particularly unfortunate circumstances: they occurred approximately 13 
months after her son’s death and when the Individual was struggling with severe and chronic 
physical pain, which had not yet been brought fully under control.         
 
For these reasons, I find that the Individual has successfully mitigated the security concerns 
raised in the Notification Letter under Criterion K. 
 
Criterion L   
 
Two separate and distinct security concerns are raised in the Notification Letter under 
Criterion L.  First, the Notification Letter alleges that the Individual provided false information 
to her employer when she told her employer’s HR representatives that she had not exchanged her 
Valium for her co-worker’s Dexedrine.  Statement of Charges at ¶ III.A.  Second, the 
Notification Letter alleges that the Individual’s illegal use of, and trafficking in, Dexedrine 
violated the DOE Drug Certification she signed on January 3, 1991.  Id. at ¶ III.D.  The 
Notification Letter also notes that the Individual had signed DOE Security Acknowledgments on 
March 28, 2001, and May 30, 1995, certifying that she understood that any involvement with 
illegal drugs could raise a doubt about her continued eligibility to maintain a DOE security 
clearance.  Id. at ¶ III.B and ¶ III.C.    
 

A. The Individual Deliberately Provided False Information to Her Employer  
 
When the Individual’s employer confronted her with allegations that she had illegally exchanged 
prescription drugs with a co-worker, the Individual initially denied that such an exchange had 
occurred.   However, the Individual contacted her employer the next day and admitted she had 
exchanged prescription drugs with a co-worker.   
 
The Adjudicative Guidelines specifically state that the deliberate provision of false or misleading 
information to an employer can raise questions about an individual’s reliability, trustworthiness 
and ability or willingness to protect classified information.  Adjudicative Guideline E at ¶ 16(b).  
Paragraph 17 of Guideline E sets forth six conditions that can mitigate security concerns arising 
under Guideline E.  Security concerns arising under Guideline E can be mitigated if “the 
individual made prompt, good-faith efforts to correct the omission, concealment, or falsification 
before being confronted with the facts.” Guideline E at ¶ 17(a) (emphasis supplied).  In the 
present case, the Individual made a prompt, good-faith effort to correct the omission, but only 
after being confronted with the facts. 
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Security concerns arising under Guideline E can also be mitigated if “the behavior is so 
infrequent, or it has happened under such unique circumstances that it is unlikely to recur and 
does not cast doubt on the individual’s reliability, trustworthiness, or good judgment.”  
Guideline E at ¶17(c).  The Individual’s provision of false information to her employer appears 
to be limited to one specific occasion.  Moreover, it occurred under unusual circumstances: when 
the Individual was subject to extraordinary physical and emotional pain.  However, the 
Individual’s conduct does in fact cast doubt about her reliability, trustworthiness, and good 
judgment: when confronted with her inappropriate conduct, her first reaction was to lie. 
 
Guideline E does provide that security concerns arising under Guideline E can be mitigated if 
“the individual has acknowledged the behavior and obtained counseling to change the behavior 
or taken other positive steps to alleviate the stressors, circumstances or factors that caused 
untrustworthy, unreliable or other inappropriate behavior, and such behavior is unlikely to 
recur.”  Guideline E at ¶17(d).  The Individual has clearly acknowledged her behavior, and 
obtained counseling.  However, the Individual was required to undergo this counseling by her 
employer and testified at the hearing that she didn’t believe she obtained much benefit from the 
Fitness for Duty counseling.  Tr. at 78.   
 
The Individual has, however, taken the positive step of enlisting the services of a highly qualified 
physician who specializes in pain management in order to alleviate the extraordinary physical 
pain she is subject to and to enable her to appropriately manage the side effects of her pain 
medication.  After hearing the testimony of the Individual and the physician, which I have 
discussed above, I am convinced that it is highly unlikely that the Individual would engage in the 
desperate behavior which led her to illegally traffic in and use prescription drugs and then to lie 
to her employer when confronted with this behavior.  In this case, the Individual has met a 
mitigating condition under ¶ 17(d).  I therefore find the security concerns raised by the 
Individual’s provision of false information to her employer have now been mitigated.     
 

B. The Individual’s Violation of the DOE Drug Certification and Illegal Drug 
Involvement After She Signed Two DOE Security Agreements. 

 
On January 3, 1991, the Individual signed a DOE Drug Certification. By signing this DOE Drug 
Certification, the Individual promised that she would not become involved with illegal drugs 
while she maintained a DOE security clearance.  On May 30, 1995, and on March 28, 2001, the 
Individual signed DOE security acknowledgements, in which she certified that she understood 
that any involvement with illegal drugs could jeopardize her eligibility to maintain a DOE 
security clearance.   
 
The Individual's failure to honor her Drug Certification, and her violation of DOE's drug 
policies, raise important security concerns. Personnel Security Hearing, Case No. VSO-0208 
(1998).10  When the Individual trafficked in and used prescription drugs illegally, she violated 

                                                 
10 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov .  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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the promise she made when she signed the DOE Drug Certification. During the PSI, the 
Individual was asked if she recalled signing the Drug Certification at the time that she was 
illegally using Dexedrine.  The Individual replied “I honestly have to say, I didn’t even think 
about it . . . if I had thought along those lines, it wouldn’t have happened.”  Exhibit 19 at 78-79.  
Although the Individual contends that she was not thinking about her signing of the Drug 
Certification while she was trafficking in and illegally using prescription drugs, she was 
engaging in conduct which she should have been aware could cost her the privilege of 
maintaining a DOE security clearance.  This conduct brings into question the Individual’s 
judgment, reliability and trustworthiness.  The DOE security program is based on trust. If an 
employee breaks a written promise to the DOE, that trust is violated. It was precisely because of 
the Individual's prior illegal drug use that she was asked in 1991 to sign a Drug Certification, 
promising that she would never again use illegal drugs while employed in a position requiring an 
access authorization. She clearly violated this promise when she trafficked in and used 
prescription drugs illegally in 2004.  She therefore risked her career and access authorization, 
and violated DOE safety and security regulations. 
 
In the end, a close question exists as to whether the Individual’s conduct in late fall of 2004 was 
an isolated event that arose out of a unique set of extremely unfortunate circumstances or a more 
telling reflection of the Individual’s character.  The DOE’s regulations require that I resolve any 
significant doubts in favor of the national security.  10 C.F.R. § 710.27.  Since the Individual has 
not resolved my remaining doubts, I must find that she has not shown that restoring her DOE 
security clearance would not endanger the common defense and would be clearly consistent with 
the national interest. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria F, K and L.  I 
have found that the Individual has mitigated the security concerns raised under Criteria F and K.  
However, I have also found that the Individual has not mitigated the security concerns raised 
under Criterion L.  In the end, I find that the Individual has not demonstrated that restoring her 
security clearance would not endanger the common defense and would be clearly consistent with 
the national interest.  Accordingly, the Individual's access authorization should not be restored at 
this time.  The Individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. ' 710.28. 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 31, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   November 26, 2008 
 
Case Number:   TSO-0692 
 
This Decision concerns the eligibility of XXX X. XXXXXXX (hereinafter referred to as “the 
Individual”) to maintain an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s access authorization should not be restored. 
 
I. BACKGROUND  
 
The present case involves an Individual employed at a DOE facility who held a DOE security 
clearance from 1992 until 2008, when it was suspended.  The Individual filed a petition for 
bankruptcy relief under Chapter 7 of the United States Bankruptcy Code in 1996.1  On 
October 17, 2002, the LSO conducted a Personnel Security Interview (PSI) of the Individual in 
order to obtain information concerning the Individual’s finances.2  During the 2002 PSI, the 
Individual was asked about a number of past due and collection accounts and was warned that 
she needed to promptly resolve her financial issues if she wished to maintain her security 
clearance.  Exhibit 22 at 49-51.  Apparently, the Individual was able to resolve the security 
concerns discussed during the 2002 PSI.           
 
On December 19, 2007, the Individual, as part of a background investigation resulting from her 
employer’s request to upgrade her clearance level, completed, signed, and submitted a 
Questionnaire for National Security Positions (QNSP) to the Local Security Office (LSO).  In 
this QNSP, the Individual reported that she had been subject to a wage garnishment in January 
2007, resulting from her default on a car loan.  The Individual also reported her 1996 bankruptcy 
petition.     

                                                 
1  The Individual apparently failed to report her bankruptcy petition to the Local Security Office (LSO).  The LSO 
did not become aware of her bankruptcy until it conducted a routine background reinvestigation in 2002. 
 
2 The transcript of the October 17, 2002, PSI appears in the record as Exhibit 22. 
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Question 27(c) of the QNSP asked “in the last 7 years, have you had a lien placed against your 
property for failing to pay taxes or other debts?”  Exhibit 17 at 28.  The Individual checked the 
box labeled “no” in response to this question.  Id.  Question 28(a) of the QNSP asked “In the last 
7 years have you been over 180 days delinquent on any debt(s)?”  Exhibit 17 at 29.  The 
Individual checked the box labeled “no” in response to this question.  Id.  Question 28(b) of the 
QNSP asked “Are you currently over 90 days delinquent on any debt(s).”  Id.  The Individual 
checked the box labeled “no” in response to this question.  Id.  
 
On January 31, 2008, the LSO obtained a report of the Individual’s credit history (the Credit 
Report).  The Credit Report indicated that the Individual’s responses to QNSP Questions27(c), 
28(a), and 28(b) were inaccurate.  Specifically, the Credit Report indicated that the Individual 
had a large number of delinquent debts, including a number of collection accounts.  Exhibit 14.  
Several of these debts originated from checks tendered by the Individual when her account 
lacked sufficient funds to cover those checks.  Even after these checks had been returned to the 
Individual by her financial institution, she had failed to repay the underlying debts.  The Credit 
Report also showed that a tax lien, in the amount of $813, had been placed against the Individual 
in September 2005.  Exhibit 14 at 3.     
   
On July 15, 2008, the LSO again conducted a PSI of the Individual.3  During this PSI, the 
Individual admitted withholding information about her delinquent debts because of her concern 
that such information could jeopardize her security clearance.  Exhibit 21 at 88-90.  The 
Individual further admitted that she had failed to honor several of the payment arrangements with 
creditors she had made in order to resolve the security concerns discussed during her 2002 PSI.  
Id. at 11-15.  The Individual also admitted that she had at least 10 outstanding delinquent debts at 
the time of the 2008 PSI.4  Id. at 21-25, 52-62, 64-66, 68-72. The Individual attributed her 
financial issues to her: divorce, low income, ex-spouse’s failure to pay child support, excessive 
spending and ex-spouse’s drug and alcohol use.  Id. at 99, 110, 126-129.   
 
In the QNSP, the Individual indicated that she had been married in 1997 and divorced in 2003.  
Exhibit 17 at 15.  The Individual’s QNSP also indicated that the Individual’s ex-spouse was 
again living with her and their three children.  Id. at 15-22.  During the 2008 PSI, the Individual 
also admitted that she was aware her ex-spouse had used cocaine.  Tr. at 125-126.         
 
After the PSI, significant doubts about the Individual’s ability to maintain a security clearance 
remained unresolved.  The LSO determined that the Individual had a longstanding pattern of 
financial irresponsibility and had deliberately provided false information to the LSO in order to 
conceal her financial irresponsibility.  In addition, the LSO determined that her cohabitation with 
an illegal drug user raised security concerns.    

                                                 
3  The transcript of the July 15, 2008, PSI appears in the record as Exhibit 21. 
 
4  The Notification Letter asserts that the Individual admitted having 34 delinquent credit accounts during the 
July 15, 2008, PSI.  However, my review of the transcript of the July 15, 2008, PSI reveals that the Individual only 
admitted her awareness of 10 of the 34 debts.  Exhibit 21. 
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Accordingly, the LSO initiated an administrative review proceeding and issued a letter notifying 
the Individual that it possessed information that raised a substantial doubt concerning her 
eligibility for access authorization (the Notification Letter).  See 10 C.F.R. ' 710.9.  The 
Notification Letter initially specified three types of derogatory information described in 10 
C.F.R. ' 710.8(f), (k) and (l).5  However, on December 18, 2008, the DOE Counsel withdrew the 
Notification Letter’s allegations under Criterion K. 
 
The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for access 
authorization.  The Individual requested a hearing, and the LSO forwarded the individual’s 
request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as 
the Hearing Officer in this matter on December 1, 2008.  At the hearing I convened pursuant to 
10 C.F.R. § 710.25(e) and (g), I took testimony from the Individual and her ex-spouse.  See 
Transcript of Hearing, Case No. TSO-0692 (hereinafter cited as ATr.@). The LSO submitted 23 
exhibits, marked as Exhibits 1 through 23, while the Individual submitted 31 exhibits, marked as 
Exhibits A through EE. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 

                                                 
5  The Notification Letter alleges that the Individual has: (1) A[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to 
section 202 of the Controlled Substances Act of 1970 . . .@ 10 C.F.R. ' 710.8(k); (2)  “deliberately misrepresented, 
falsified, or omitted significant information from a Questionnaire for Sensitive (or National Security) Positions . . .  
in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization, or proceedings conducted pursuant to ' 710.20 through ' 710.31,@ 10 C.F.R. ' 710.8(f); and (3) 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security.”  10 C.F.R. ' 710.8(l).   
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'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  ANALYSIS 
 
A.  Criterion F 
 
The Individual’s answer to QNSP Question 27(c) indicated that no liens had been placed against 
her property during the prior seven years.  The Individual’s answer to QNSP Question 28(a) 
indicated that she had not been 180 days delinquent on any loan in the past seven years.  Her 
answer to QNSP Question 28(b) indicated that she was not 90 days delinquent on any loan as of 
December 19, 2007, the date on which she signed and submitted her most recent QNSP.  The 
Credit Report shows that a month later, the Individual had at least nine outstanding collection 
accounts.  In addition, one creditor had obtained a judgment against the Individual in December 
of 2005.  Exhibit 14 at 6.  The Credit Report also showed a lien of $813 for unpaid taxes. Exhibit 
14 at 4.  However, the Individual’s answer to QNSP Question 27(c) indicated that no liens had 
been placed against her for the past seven years.  Exhibit 17 at 28.  The Individual’s QNSP 
answers also revealed that her wages had been garnished in January 2007 as a result of her 
default on a car loan.  After she was confronted with these facts at the 2008 PSI, the Individual 
admitted she had answered QNSP Questions 28(a) and 28(b) inaccurately in order to conceal the 
state of her finances.  Accordingly, Criterion F was properly invoked by the LSO. 
   
Deliberately omitting or concealing relevant facts in a process for determining eligibility for 
access authorization demonstrates questionable judgment and lack of candor, and can also raise 
questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.  See Guideline E of the Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information, issued on December 29, 2005, by the Assistant to the 
President for National Security Affairs, The White House (Adjudicative Guidelines). 
 
In the present case, the only evidence that Individual has presented to mitigate the significant 
security concerns raised by her deliberate provision of inaccurate information in her QNSP are 
several letters attesting to her general good character and trustworthiness and her testimony at the 
hearing that she was unaware of her delinquent debts when she signed her December 17, 2007, 
QNSP.  Tr. at 39, 90-92.  The Individual’s testimony contradicts her statements during the 2008 
PSI acknowledging that she had omitted information from the QNSP because she was afraid her 
security clearance could be jeopardized.6  Accordingly, I find it to be unconvincing.  I do not 
give much weight to the letters because their authors were unavailable for cross examination.  
Moreover, the Individual’s admitted intent to deceive as demonstrated in the QNSP, greatly 
outweighs the favorable opinions of her character expressed in the letters offered in her behalf.  
For these reasons, I find that the Individual has not provided sufficient evidence to mitigate the 
security concerns raised under Criterion F.      
 

                                                 
6  At the hearing, the Individual admitted that she was aware of the $813 tax lien when she answered QNSP 
Question 27(c).  tr. at 40-41.  
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B. Criterion L   
 
Two separate and distinct security concerns are raised in the Notification Letter under 
Criterion L.  First, the Notification Letter alleges that the Individual demonstrated a longstanding 
pattern of financial irresponsibility.  Statement of Charges at ¶ III.B.  Second, the Notification 
Letter alleges that the Individual’s cohabitation with an illegal drug user constitutes an 
“involvement” with an illegal drug.  Id. at ¶ III.A.  The Notification Letter also notes that the 
Individual engaged in this cohabitation despite signing DOE Security Acknowledgments on 
March 12, 2002, and December 19, 2007, certifying that she understood that any involvement 
with illegal drugs could raise a doubt about her continued eligibility to maintain a DOE security 
clearance.  Id.  
 
i) Financial Irresponsibility 
 
The LSO properly invoked Criterion L for unresolved derogatory information concerning the 
Individual’s financial irresponsibility.  The Individual filed a petition for bankruptcy in 1996.7  In 
1996, a United States District Bankruptcy Court issued a final decree granting her discharges of 
debts totaling $21,000.  Exhibit 15 at 5-6.  During the 2002 PSI, the Individual was questioned 
about a number of delinquent debts.  The Individual was warned that a failure to resolve those 
debt delinquencies could jeopardize her eligibility to maintain her security clearance.  The 
Individual was able to resolve these issues by paying some of these delinquent debts and by 
entering into arrangements with her creditors to pay off the remaining debts.  However, during 
the 2008 PSI, the Individual subsequently admitted that she did not follow through with 
payments to these creditors.  Exhibit 21 at 11-15.   
 
The Credit Report obtained on January 31, 2008, indicated that the Individual had 34 delinquent 
accounts totaling $17,840.  At least nine of these accounts were in collection status.  During the 
2008 PSI, the Individual admitted that she is financially irresponsible and a compulsive spender. 
She also admitted to living beyond her means.    
 
Failure or inability to satisfy debts and meet financial obligations may indicate poor self-control, 
lack of judgment or unwillingness to abide by rules and regulations.  These traits can raise 
questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.  See Guideline F of the Adjudicative Guidelines.  Moreover, an individual who is 
financially overextended is at risk of having to engage in illegal acts to generate funds.  Id.   
 

                                                 
7  Despite this allegation, I note that filing for bankruptcy, in and of itself, does not necessarily preclude the 
bankruptcy petitioner from obtaining or keeping a security clearance. Instead, in previous cases, Hearing Officers 
have examined the reasons that such filings have been necessary, and the efforts made to resolve the indebtedness. 
See, e.g., Personnel Security Hearing, Case No. VSO-0506 (2002).  This decision is available on OHA’s website 
located at http://www.oha.doe.gov.  The text of this Decision may be accessed by entering Case No. VSO-0506 in 
the search engine.     
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The remaining question is whether the Individual has sufficiently mitigated the concerns about 
her judgment, reliability and willingness or ability to comply with laws, rules and regulations 
raised by her longstanding pattern of financial irresponsibility.   
 
Guideline F sets forth six conditions that can mitigate security concerns arising from financial 
irresponsibility.  Two of these conditions are relevant to present case.  First, security concerns 
arising under Guideline F can be mitigated “if the conditions that resulted in the financial 
problem were largely beyond the Individual’s control (e.g,. . . . divorce or separation), and the 
individual acted responsibly under the circumstances.”  Guideline F ¶ 20(b).  The Individual 
divorced her spouse in 2003.  The Individual testified that her ex-spouse often failed to pay child 
support for their three minor children8 and alleged that her ex-spouse’s drug and alcohol 
problems contributed to her financial circumstances.  However, I am not convinced that the 
Individual acted responsibly under the circumstances.  The Individual has admitted that she has 
been a compulsive spender, spent unnecessarily, and has been financially irresponsible.  While it 
is clear that the Individual faced some financially challenging circumstances beyond her control, 
her admittedly compulsive and unnecessary spending was especially irresponsible under the 
circumstances.  
 
Second, security concerns arising under Guideline F may also be mitigated if “the individual 
initiated a good–faith effort to repay overdue creditors or otherwise resolve debts.”  Id. at 
¶ 20(d).  In the present case, the Individual presented testimony and documentary evidence 
showing that she had recently put a great deal of time and effort into paying delinquent debts and 
arranging  payment plans for her remaining debtors.  However, a skillful examination conducted 
by the DOE Counsel showed that the payment arrangements made by the Individual would not 
solve her financial problems.  Adding up the monthly payments of all the creditors that the 
Individual testified she made payment arrangements with, it became obvious that the Individual 
could not pay her monthly bills and honor the arrangements for repayment she had made.9  
Moreover, the Individual’s previous history of failing to follow through with payment 
arrangements she made with past due creditors raises unresolved doubts about her ability or 
willingness to honor the recent payment arrangements that she has entered into.  Tr. at 43-44.10   
 
Accordingly, the Individual has not resolved those doubts arising from her longstanding pattern 
of financial irresponsibility; I therefore find that she has failed to mitigate them. 

                                                 
8   The ex-spouse corroborated this testimony.  Tr. at 13-14. 
 
9  The Individual testified that her monthly expenses total $1,679.  Tr. at 52-54.  Her net monthly income is $2,144.  
Id. at Tr. at 55-56.  Accordingly, the Individual would have only $465 a month available to pay down her delinquent 
loans.  After the Individual testified about the debts she had paid off, those she had made payment arrangements for 
and the monthly amounts of those payment arrangements, it became evident that she would be expected to make 
monthly payments totaling $855, which far exceeds her available disposable income of $465 a month.  Tr. at 76.    
 
10 At the hearing, the Individual also testified that when she submitted the 2007 QNSP, she was unaware that 
delinquent debts raise security concerns.  This testimony is troubling.  The Individual was the subject of a PSI in 
2002, in which she was extensively questioned about delinquent debts and warned that they were jeopardizing her 
eligibility to maintain a security clearance.      
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ii) Association with a Drug User  
 
The Individual has cohabitated with her ex-spouse for approximately three and a half years.  Tr. 
at 12-13.  The Individual admits she was aware that her ex-spouse used cocaine at some point 
during their cohabitation.11  Nonetheless, there is absolutely no evidence in the record that the 
Individual ever used illegal drugs.  Association with persons involved in criminal activity, 
including illegal drug use, raises questions about an individual’s judgment or willingness to 
abide by rules and regulations. Moreover, the DOE considers close association with an illegal 
drug user to constitute “illegal drug involvement.”  Such behavior can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information.   
 
The Individual asserts that her ex-spouse is no longer using cocaine.  Tr. at 132-133.  More 
importantly, the Individual’s ex-spouse testified at the hearing that he no longer uses cocaine or 
alcohol.  Tr. at 19.  The ex-spouse testified that he has been attending an outpatient treatment 
program since November 2008.  Id. at 19, 24-25.  He has been sober for eight months.  Id.  The 
Individual testified that he is motivated to remain sober to “make my life better for my kids and 
[the Individual].”  Id. at 20.  The ex-spouse also testified that the Individual provided him with 
an ultimatum: stop using drugs and alcohol or move out.  The Individual has also submitted 
letters from her ex-spouse’s counselor and probation officer supporting the ex-spouse’s 
testimony that he is actively participating in an intensive outpatient program for substance abuse.  
 
Because it appears that the illegal drug user with whom the Individual was associating is no 
longer using illegal drugs, I find that the security concerns arising from her close association 
with her ex-spouse have been mitigated and are therefore resolved.         
             
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria F and L.  I 
find that the Individual has not mitigated all of these security concerns.  Accordingly, the 
Individual has not demonstrated that restoring her security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be restored at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 15, 2009 

                                                 
11  However, the Individual asserted that her ex-spouse did not use cocaine at their home or in her presence.  Tr. at 
130-131. 
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 Hearing Officer's Decision 
 
Case Name:  Personnel Security Hearing 
 
Filing Date:  November 26, 2008 
 
Case Number:  TSO-0693 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not grant the 
individual an access authorization. 
 

I. Background 
 
In August 2007, the individual began working for the DOE, completed a Questionnaire 
for National Security Positions (QNSP), and applied for an access authorization.  DOE  
Exh. 6 (QNSP, Aug. 13, 2007); DOE Exh. 5 (Clearance Request, Aug. 16, 2007).  In 
October 2007, the individual disclosed to an Office of Personnel Management (OPM) 
investigator that he falsified several QNSP responses.  DOE Exh. 8 (OPM Report of 
Investigation, Nov. 5, 2007); see also Tr. at 41-42.  In August 2008, the Local Security 
Office (LSO) conducted a Personnel Security Interview (PSI) to discuss the individual’s 
QNSP responses.  DOE Exh. 7 (PSI Transcript, Aug. 4, 2008). 
  
The LSO denied the individual’s request for an access authorization and issued him a 
Notification Letter that cited two security concerns.  DOE Exh. 1 (Notification Letter, 
Sept. 2, 2008).  The LSO alleged that the individual “has deliberately misrepresented, 
falsified, or omitted significant information from a Personnel Security Questionnaire.”  
Id. (quoting 10 C.F.R. § 710.8(f) (Criterion F)).  The LSO stated that the bases for its 
Criterion F security concern are:  
 

1) In August 2007, the individual signed a QNSP certifying that in the last seven 
years he had not left a job under unfavorable circumstances.  During the August 
2008 PSI, the individual admitted that in November 2004 he had been forced to 
resign from his retail position for aiding in the theft of merchandise.  He stated 
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that he omitted his job resignation in fear that he may not be hired or granted an 
access authorization; 

 
2) In the August 2007 QNSP, the individual certified that in the last seven years he 

had not illegally used controlled substances.  During the August 2008 PSI, the 
individual admitted that from 2002 to 2004 he used marijuana.  He stated that he 
omitted his marijuana use in fear that he may not be hired or granted an access 
authorization; and  

 
3) In the August 2007 QNSP, the individual certified that he did not have financial 

delinquencies.  During the August 2008 PSI, he admitted having two delinquent 
accounts that he failed to report, despite being aware of them. 

 
DOE Exh. 1 (Notification Letter, Sept. 2, 2008). 
 
The LSO also alleged that the individual “has engaged in unusual conduct or is subject to 
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or 
duress which may cause him to act contrary to the best interests of national security.”  Id. 
(quoting 10 C.F.R. § 710.8(l) (Criterion L)).  The LSO stated that the bases for its 
Criterion L security concern are: 
 

1) The individual admitted that in 2004 he was forced to resign from his retail 
position for aiding in the theft of merchandise;   

 
2) The individual admitted that he intentionally omitted his resignation from his 

August 2007 QNSP; 
 

3) The individual admitted that he intentionally omitted his illegal drug use from his 
August 2007 QNSP; and 

 
4) The individual admitted that he omitted his financial delinquencies from his 

August 2007 QNSP, despite being aware of them.   
 
DOE Exh. 1 (Notification Letter, Sept. 2, 2008). 
 
The individual requested a hearing to respond to the LSO’s security concerns, and I 
conducted the hearing on January 13, 2009.  The individual was represented by an 
attorney.  The individual testified and called the following witnesses: his wife, father, 
mother in-law, sister in-law, landlord, current supervisor, and former supervisor.  The 
DOE counsel did not call a witness.  
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II. Summary of Hearing Testimony 
 
A.   The Individual 
 
In 2001, the individual graduated from high school.  Tr. at 17.   
 
In 2004, the individual started a sales associate job at a retailer where his cousin also 
worked.  Id. at 18, 22, 25.  The individual testified that while they were in a back room, 
the individual’s cousin jockeyed merchandise from a locked cage and asked the 
individual “if anybody was coming.”  Id. at 25-26, 28.  The individual “looked out the 
door” and “told him no.”  Id. at 29.  The individual realized that he was stealing when he 
“kind of tucked [the merchandise] in his pocket.”  Id. at 51.  (The individual didn’t know 
that his cousin had previously stolen merchandise.  See id. at 27, 51.) 
 
The retailer recorded the theft with a hidden camera.  Id. at 29.  The individual’s 
supervisor confronted the individual and the individual told him that his cousin was 
stealing.  Id. at 30-31.  The individual’s supervisor believed that the individual’s cousin 
duped the individual into helping him steal; the individual’s supervisor did not believe 
that the individual was involved.  Id. at 55-56.  The individual’s supervisor allowed the 
individual to resign and told him that he would give him a positive reference.  Id. at 31.   
 
In early 2006, the individual took a job at a local center for troubled youth, where he 
worked for one and a half years.  Id. at 20, 23, 62, 132.  In August 2007, he began 
working for the DOE and completed a QNSP.  Id. at 17; see also DOE Exh. 6 (QNSP, 
Aug. 13, 2007). 
 
In October 2007, the individual disclosed to an OPM investigator that he falsified three 
QNSP responses.  See Tr. at 41-42.  Contrary to his QNSP responses, the individual 
admitted that (i) within the last seven years he had left a job under unfavorable 
circumstances; (ii) within the last seven years he had used marijuana; and (iii) he has two 
delinquent cell phone accounts.  See id. at 25, 33, 38-40.   
 
The individual testified that his decision not to disclose his job dismissal stems from a 
conversation with his father, who helped him complete his QNSP.  His father told him 
that since he “pretty much quit on [his] own,” then it would be “okay” to state that he had 
not left a job under unfavorable circumstances.  Id. at 32.  The individual now 
acknowledges that he “should have” disclosed his resignation.  Id. at 33. 
 
The individual’s decision not to disclose his marijuana use also stemmed from his 
conversation with his father, who advised him to “put no.”  Id. at 45.  The individual 
thought that his father was telling him that if he disclosed his marijuana use he would 
“have a bad chance of getting on with [the DOE].”  Id. at 46.  He now understands that 
since his father did not know that he had used marijuana, his father thought that he should 
state that he had not.  When he did so, the individual knew that he was providing a false 
response.  Id. 
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The individual did not disclose his delinquent cell phone accounts because he did not 
realize that the QNSP was asking about them.  See id. at 34.  Rather, because the 
individual never had other credit, he “thought . . . [the QNSP was] talking about . . . 
foreclosures and repos and stuff like that.”  Id.  When the OPM investigator asked the 
individual if he had any delinquencies, he acknowledged his cell phone accounts.  Id. at 
34-36.   
 
The individual realizes that, “[I]f you do wrong things, [they] will catch up with you.”  
Id. at 54.  He “regret[s]” falsifying the QNSP, and he is “taking responsibility for what 
happened.”  Id. at 59, 133.  Since 2004, the individual has “come a long way . . . starting 
a family and trying to do everything right.”  Id. at 49.  He is “just trying to live right.”  Id.  
He is also “sticking with positive people.”  Id. at 53.  Since moving back to the area, he 
has been “going to church.”  Id. at 54.     
 
B.   The Individual’s Wife 
 
The individual and his wife have been together for nine years.  Id. at 103.  Their child is 
nearly three years old.  Id. at 105.  They attend church.  Id. at 109.   
 
The individual’s wife testified that he “was upset with himself” when the LSO raised 
questions about his honesty.  Id. at 105.   
 
C. The Individual’s Father 
 
The individual’s father testified that he held access authorizations for more than thirty 
years, in the military and as a DOE contractor.  See id. at 114. 
 
The individual’s father helped the individual complete his QNSP.  Id. at 116.  Regarding 
his job dismissal from the retailer, the individual told his father that “unfortunately, he 
was involved” in the theft.  Id. at 117.  Yet, the individual told his father that his 
supervisor said that he’d provide him a “favorable reference.”  Id. at 118.  Therefore, his 
father advised him to indicate on the QNSP that he had not left a job under unfavorable 
circumstances.  See id.  The individual’s father testified that he and the individual had 
“no intent to try to deceive anyone.”  Id. at 119.   
 
Regarding the individual’s marijuana use, when the individual’s father advised the 
individual to indicate on his QNSP that he had not used marijuana, he was unaware that 
in fact the individual had done so.  Id. at 119-121.  He said, “If I had known that, I would 
have told him to put it down there.”  Id. at 120.   
 
Growing up, the individual had been “honest and forthright.”  Id. at 125.   
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D. The Individual’s Mother In-Law 
 
The individual’s mother in-law testified that she trusted the individual to live in her 
house, help pay expenses, and contribute to the childcare.  Id. at 94.  She remarked, 
“[W]hat he says is true, and I believe him.”  Id. at 95.  For as long as she has known the 
individual, he has attended church, where he participates in a men’s class.  Id. at 97, 101.  
 
E. The Individual’s Sister In-Law 
 
The individual’s sister in-law has known the individual for nine years.  Id. at 87.  She 
testified that she trusts him with her kids.  Id. at 88.  He strives to be a good role model 
and a good father.  Id. at 90.  She sees no reason to question his honesty.  Id. at 89.   
 
F. The Individual’s Landlord 
 
The individual’s landlord testified that she has known the individual since he was in 
middle school.  Id. at 75.  She also spends about an hour a day with him as part of their 
work carpool.  Id. at 77-78.  She believes that “he’s a good kid” – after his girlfriend 
became pregnant he married her and became “a good husband and . . . father.”  Id. at  
78-79.  The individual and his wife have lived in the landlord’s rental property for six 
months, and they have been “real good tenants.”  Id. at 77.  She believes that he is 
“honest and trustworthy.”  Id. at 81.     
 
G. The Individual’s Current Supervisor 
 
The individual’s current supervisor testified that he has supervised the individual since 
August 2007.  Id. at 10.  He rates him “very high.”  Id.  He is an honest, reliable 
employee that leads by example.  Id. at 13-15.   
 
H. The Individual’s Former Supervisor 
 
The individual’s former supervisor testified that she worked with him at the center for 
troubled youth.  Id. at 62.  The individual was a positive role model for children with 
troubled upbringings.  Id. at 64.  He’s a leader who would have said “no” if “his peers” 
wanted to do something that “wasn’t right.”  Id. at 70. 

 
III. Legal Standard 

 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
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DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).1   
 
The individual must resolve the DOE’s security concerns by presenting evidence to rebut, 
refute, explain, extenuate, or mitigate the allegations supporting the DOE’s security 
concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0598 (2008). 
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R.  
§ 710.7(a).  The Hearing Officer shall consider the following factors: witness demeanor 
and credibility; the authenticity and accuracy of documentary evidence; the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledge and participation; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavior changes; the motivation of the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors.  Id. at §§ 710.7(c), 710.27(a)-(b).   

 
IV. Analysis 

 
A. Criterion L 
 
The allegation supporting the LSO’s Criterion L security concern is that in 2004 the 
individual was forced to resign from his retail position for helping his cousin steal 
merchandise.2  At the hearing, the individual argued that he was not involved in the theft 
– he testified that he did not know that his cousin was stealing before his cousin asked 
him to look out and that he realized his cousin was stealing when he put the merchandise 

                                                 
1  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of 
the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
 
2 As a basis for its Criterion L security concern, the LSO also included the three QNSP omissions that form 
the basis for its Criterion F security concern.  I discuss the omissions in my analysis for Criterion F.   
 
In my analysis I address Criterion L and the individual’s employment resignation before Criterion F and the 
individual’s omissions because (i) describing the resignation establishes the factual context for his 
employment-related QNSP omission; and (ii) addressing the resignation is a presupposition to addressing 
his employment-related QNSP omission; if the individual left his job under favorable circumstances, he 
could not have falsified his QNSP by omitting his resignation. 
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into his pocket.  The individual also testified that his supervisor believed that his cousin 
duped him into participating in the theft and that he would give him a positive reference.  
I find his argument unpersuasive.  
 
First, I am not persuaded that the individual testified truthfully at the hearing because his 
PSI testimony contradicts his hearing testimony. For example, contrary to the 
individual’s hearing testimony, at the PSI he testified that he was aware of his cousin’s 
thefts before his cousin asked him to act as a lookout, and that the individual knew what 
his cousin asked him to do: 

 
[Investigator]: [G]o ahead and tell me what happened with your termination from 

the [retailer]. 
 
[Individual]: [A]fter a month . . . I found out that [my cousin] was taking 

[merchandise]. 
. . . 
 
[Individual]: [H]e had already taken some and then there was a time when we 

went in the backroom . . . . 
 
. . . 
 
[Individual]: And then I kinda played . . . lookout for him because . . . it was 

either turn him in or get my cousin in trouble.  [A]t the time I 
thought I was [looking out] this time, but he would have to stop. 

 
[Investigator]: [H]ow long did you know about [your cousin’s stealing] before 

this incident? 
 
[Individual]: [P]robably about a week. 
 
. . .  
 
[Investigator]: Were you aware that you were breaking company policies and 

procedures? 
 
[Individual]: Yes. 

 
DOE Exh. 7, at 46-47, 52 (PSI Transcript, Aug. 4, 2008).3  
 
Further, at the PSI, the individual testified that he told his supervisor in writing that he 
participated in the theft, and that his supervisor asked him to cover part of the cost of the 
missing merchandise.  Id. at 49-50.  The individual’s written statement and restitution are 
consistent with the individual’s PSI testimony that he was involved and the fact that the 

                                                 
3 I did not analyze the OPM Report of Investigation as I did the PSI, because the OPM Report of 
Investigation does not contain a transcript of the investigator’s interview(s) with the individual.  
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individual’s supervisor asked him to resign, after watching a video that apparently 
showed that he was involved.  Those actions are not consistent with the individual’s 
hearing testimony that his supervisor believed that he was duped. 
 
Second, the individual did not present evidence to corroborate his hearing testimony.  For 
example, he did not present evidence from the retailer’s management to support his story 
that he was not involved in the theft and that his supervisor believed that he was duped 
and would provide him a positive reference.  
 
Third, the individual’s participation in his cousin’s scheme exhibits a potential to 
succumb to pressure, coercion, and exploitation. 
 
B. Criterion F 
 
The allegations supporting the LSO’s Criterion F security concern are that he falsified his 
QNSP by omitting that (i) within the last seven years he had been terminated from a job 
under unfavorable circumstances; (ii) within the last seven years he had used marijuana; 
and (iii) he has two delinquent cell phone accounts.  I find the individual’s attempts to 
mitigate the allegations unpersuasive.    
 
The individual testified that he omitted his job dismissal upon his father’s advice.  His 
father told him that since he “pretty much quit on [his] own,” then it would be “okay” to 
state that he had not left a job under unfavorable circumstances.  As discussed above, the 
individual’s supervisor asked him to resign after the individual admitted that he was 
involved with a theft – unfavorable circumstances by any definition.  The individual 
knew he was providing a false response; he did not believe, based on his father’s advice, 
that he was providing a truthful response.  Therefore, following his father’s misplaced 
advice does not mitigate the allegation. 
 
The individual’s argument regarding his marijuana use is similar and fails for similar 
reasons.  The individual testified that he omitted his marijuana use because his father, 
who didn’t know that the individual had used marijuana, advised him to respond that he 
had not.  The individual may have quickly followed his father’s guidance because his 
father held access authorizations for many years, and was ostensibly familiar with the 
QNSP.  Yet, the individual knew that he was providing a false response; he did not 
believe, based on his father’s advice, that he was providing a truthful response.  
Therefore, following his father’s misplaced advice does not mitigate the allegation.     
 
The individual testified that he omitted his financial delinquencies out of his inexperience 
with credit.  He believed that the QNSP asked about foreclosures and repossessions – not 
cell phones.  (The plain text of the question does not distinguish between cell phone debts 
and other debts.  See DOE Exh. 6, at 31 (QNSP, Aug. 13, 2007)).   
 
I am not persuaded that the individual testified truthfully because his PSI testimony does 
not support his hearing testimony.  At the PSI, the individual did tell the investigator that 
he “kind of misinterpreted” the question.  DOE Exh. 7, at 23 (PSI Transcript, Aug. 4, 
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2008).  Yet, when the investigator pressed the individual for greater detail, including his 
apparent statement to the OPM investigator that he “probably” omitted it intentionally, he 
said, “I’m really – I’m really not sure.  I’m not sure.  I’m not really sure what I did or 
didn’t do.”  Id.  
 
Further, the individual’s pattern of dishonesty diminishes his credibility.  He was 
dishonest in 2004 (aiding in the theft of merchandise), 2007 (falsifying his QNSP), and 
either August 2008 (testifying at the PSI) or January 2009 (testifying at the hearing).   
 
C. Rehabilitation and Reformation 
 
To show rehabilitation and reformation from the LSO’s Criterion L and F security 
concerns, the individual testified that he has taken responsibility for falsifying his QNSP,4 
and that since starting a family, he has been “trying to do everything right.”  He also 
offered testimony from his family and current and former supervisors.  They know him as 
an honest, church-going young man, who has been a role model for disadvantaged youth. 
 
The individual’s efforts to show rehabilitation and reformation are not persuasive, 
because his pattern of dishonesty continued through his period of personal growth, which 
was also the period that his witnesses described. 
 

V. Conclusion 
 
For the above reasons, I find that the individual has not resolved the LSO’s Criterion L 
and F security concerns.  Therefore, I find that the DOE should not grant the individual 
an access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 20, 2009 

                                                 
4 At the hearing, the individual indicated that he self-disclosed his QNSP falsifications to the OPM 
investigator.  Tr. at 42.  This point may tend to mitigate the allegation that he falsified his QNSP.  
However, at the PSI, the individual said that he “reported some of the information” to the OPM investigator 
because “[his] wife . . . told them about it.”  DOE Exh. 7, at 43 (PSI Transcript, Aug. 4, 2008).  Because the 
record does not show which information the individual self-disclosed, if any, and which information the 
individual’s wife disclosed, I did not consider the individual’s testimony indicating that he self-disclosed 
his QNSP falsifications.  



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  December 16, 2008 
 
Case Number:   TSO-0695  
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1  In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should not restore the individual’s access authorization. 
 
I. Background 
 
On December 5, 2007, the individual was arrested and charged with resisting and obstructing law 
enforcement officers and for driving under the influence of alcohol (DUI).  The Local Security 
Office (LSO) conducted a Personnel Security Interview (PSI) of the individual on February 6, 
2008.  The Local Security Office (LSO) ultimately determined that derogatory information 
concerning the individual created a substantial doubt about his eligibility for an access 
authorization, and that the doubt could not be resolved in a manner favorable to him.  
Accordingly, the LSO proceeded to obtain authority to initiate an administrative review 
proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization.  The Notification Letter informed the individual that he was entitled to a hearing 
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for 
access authorization.  The individual requested a hearing, and the LSO forwarded the 
individual’s request to the Office of Hearings and Appeals (OHA).  The Director of OHA 
appointed me as the Hearing Officer in this matter on December 18, 2008. 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from a 
DOE Personnel Security Specialist, two law enforcement officers who had been involved in prior 
arrests of the individual, four of the individual’s co-workers, and a passenger in the individual’s 
car at the time of his December 5, 2007 arrest. The DOE Counsel submitted 28 exhibits prior to 
the hearing; the individual presented eight exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).2 After due deliberation, I have determined that the 
individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
In setting forth the basis for the security concerns in this case, the Notification Letter references 
the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National Security 
Affairs, The White House (Adjudicative Guidelines).  These guidelines specify conditions that 
could raise security concerns, as well as conditions that could mitigate such concerns, and apply 
to all U.S. government and contractor employees “being considered for initial or continued 
eligibility for access to classified information.”  Id. at 1.  In similar fashion, section 710.8 of the 
DOE regulations governing this proceeding specifies categories of derogatory information that 

                                                 
2 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 



  
 

 

- 3 -

can create a substantial doubt concerning an individual's eligibility for access authorization.  10 
C.F.R. § 710.8. 
 
The Notification Letter specifically cites information raising security concerns under Guideline E 
of the Adjudicative Guidelines, pertaining to personal conduct, and Guideline G, concerning 
alcohol consumption.  As noted below, this same information also falls within criteria found in 
Part 710, specifically section 710.8(f), (j), and (l) (Criteria F, J, and L, respectively).  Thus, in 
discussing the concerns as set forth in the Notification Letter, this decision will refer to both the 
relevant Part 710 criteria and the corresponding Adjudicative Guidelines, though for the sake of 
clarity the remainder of the decision primarily references only the pertinent regulatory criteria. 
 
As the basis for security concerns under Guideline G: Alcohol Consumption, the Notification 
Letter cites the individual’s December 5, 2007, DUI arrest and a March 3, 2007, incident in 
which the individual was reported to be intoxicated and was cited for disturbing the peace 
outside of a local bar.  The excessive consumption of alcohol is identified as a security concern 
under both the Part 710 regulations and the Adjudicative Guidelines, as that behavior can lead to 
the exercise of questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness.  10 C.F.R. § 710.8(j) (Criterion J) 
(concerning information that an individual “has been, or is a user of alcohol habitually to 
excess”); see also Adjudicative Guidelines at ¶ 21 (Guideline G). 
 
Under Guideline E: Personal Conduct, the Notification Letter cites the individual’s conduct 
surrounding the March 2007 citation for disturbing the peace and the December 2007 DUI 
arrest.3  The Notification Letter also states that the individual failed to report a March 17, 2008, 
arrest for driving without a valid license to DOE security, as required of all holders of access 
authorization.   Conduct demonstrating poor judgment and failure to comply with DOE rules 
governing clearance holders raises questions regarding an individual’s honesty, reliability, and 
trustworthiness, concerns identified under both the Part 710 regulations and the Adjudicative 
Guidelines.  10 C.F.R. § 710.8(l) (Criterion L) (information that an individual “[e]ngaged in any 
unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy”); see also Adjudicative Guidelines at ¶ 15 (Guideline E) 
(“Conduct involving questionable judgment, lack of candor, dishonesty, or unwillingness to 
comply with rules and regulations can raise questions about an individual's reliability, 
trustworthiness and ability to protect classified information.”). 
 
Also under Guideline E, the Notification Letter cites the individual’s statements in PSIs 
concerning: (1) his prior drug use, (2) an extramarital affair, and (3) a 1994 domestic violence 
charge.  An individual’s failure to provide truthful responses in PSIs raises questions about his 
reliability, trustworthiness, and ability to protect classified information. 10 C.F.R. § 710.8(f) 
(Criterion F) (information that an individual “[d]eliberately misrepresented, falsified, or omitted 

                                                 
 3 On September 23, 2008, the individual was issued a citation for reckless driving.  Exhibit 4.  The DOE 
received a copy of this citation on September 24, 2008.  Id.  However, this citation was not cited in the 
November 12, 2008, Notification Letter. 
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significant information from . . . a personnel security interview”); see also Adjudicative 
Guidelines at ¶ 15 (Guideline E) (“Of special interest is any failure to provide truthful and candid 
answers during the security clearance process or any other failure to cooperate with the security 
clearance process.”). 
 
IV.   Findings of Fact 
 
The individual first applied for DOE access authorization in 1998.  There are facts cited in the 
Notification Letter dating back at least that far.  Though some of the facts discussed below are 
distant in time, each is relevant to the present case in considering what appears to be a pattern in 
the individual’s behavior that has continued to the present. 
 
 A.  The Individual’s Prior Use of Illegal Drugs 
 
In November 1988, as an applicant for DOE access authorization, the individual completed a 
Questionnaire for National Security Positions (QNSP), in which he reported that he had used 
cocaine in November 1987.  Exhibit 27 (QNSP Question 24) (“Tried it and not knowing about 
the drug, over-dosed[,] scaring me when I faced death, never wanting to experience again.”).  In 
a December 5, 1989, PSI, the individual first stated that he had used cocaine “just a couple 
times” prior to the overdose incident, Exhibit 25 at 23, then after continued questioning stated 
“[p]robably about [a total of] four times” and later, “I don’t know[,] about six times in all.”  
Id. at 28.  The individual further stated that he could not remember when he used cocaine before 
his overdose or when he started using cocaine, id. at 25, 29, but that he did not think it was as 
early as 1985.  Id. at 29.   
 
However, hospital records from the time of his November 1987 overdose contain reports of more 
frequent use, including one doctor’s report stating that the individual “is a frequent user of 
Cocaine and admits to using . . . it for 2-3 years intermittently.”  Exhibit 26.  Moreover, a DOE 
consultant psychiatrist’s report of a January 30, 1990, evaluation of the individual states that the 
individual “was introduced to cocaine and alcohol in about 1983 . . . .  He denies that he was ever 
dependent on cocaine but it gave him ‘a speed, a rush, and coming off of it, I craved it.’”  Exhibit 
23 at 2.4 
 
During the February 6, 2008, PSI, the DOE Personnel Security Specialist questioned the 
individual about the still unresolved discrepancies regarding his prior use of cocaine.  When 
asked about his recollection of his cocaine use in light of documents stating that he had used it 
“frequently” and “craved it,” the individual repeatedly responded that he could not remember the 

                                                 
 4 Though the hospital records contain a preliminary diagnosis of “Personality disturbance, sociopathic,” 
Exhibit 26, the DOE psychiatrist’s report concluded that the individual “does not have a mental/emotional disorder 
that would directly influence or contribute to his being disloyal to the U.S. Government or behaving in a manner that 
would impair security of classified data.”  Exhibit 23 at 6.  However, the psychiatrist was “concerned” about the 
validity score of a test given to the individual, “which indicates an excessive need to portray himself in a favorable 
way and, possibly, deliberate deception.”  Id. 
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extent, frequency, or dates of his use, or what he had said to others about his use at the time.  
Exhibit 8 at 87-97.  “I don’t know why we’re goin’ all the way back when all this has been 
talked about, . . . .  [W]e’re goin’ way back when everything’s been talked about.  I[‘ve] been out 
in the open, but I don’t know what I said . . . .”  Id. at 98.  The individual struck a similar tone at 
the hearing in this matter, stating that the DOE was “bringing up the past, which has already 
been okayed by DOE. I have already been through all the process and everything. They keep 
bringing up the past.”  Hearing Transcript [hereinafter Tr.] at 11. 
 
 B.  Extramarital Affair 
 
In a July 5, 1994, PSI, the individual, who was married at the time, was asked to clear up 
“discrepant information” regarding his relationship with another woman.  Exhibit 21 at 12.  The 
interviewer explained that the “reason we’re asking this is just to determine . . . the nature of 
your relationship, and if your . . . spouse is aware, or if . . . she doesn’t know, and you could 
be . . . possibly blackmailed or bribed, because you’re trying to keep it from her . . . .”  Id.  The 
individual indicated that he and his wife “had separated” but were “back together” and that he 
and the woman in question were “just friends.”  Id. at 5, 11, 14.  In a PSI later that year, on 
September 13, 1994, the individual confirmed that his relationship with the other woman was 
“platonic,” though his wife remained suspicious.  Exhibit 19 at 11.  “There’s no proof or 
anything. . . .  [T]hat’ll probably never get out of her mind, but she’s settled down now knowin’ 
that I’m not gonna put up with it anymore.”  Id. at 11, 21. 
 
During the most recent PSI of the individual, on February 6, 2008, the individual initially stated 
that he had never had an extramarital affair, then immediately added, “what do you call an 
affair?” Exhibit 8 at 70.  He then stated that he had never had “sexual contact” with another 
person, but had “kissed” the woman who was the subject of his wife’s suspicions in 1994.  Id. at 
70-71.  Returning to the subject later in the interview, the Personnel Security Specialist asked the 
individual, “Would you be willing to take a polygraph?”  Id. at 108.  At this point, the individual 
stated that he did not think he would pass a polygraph and admitted to a sexual relationship with 
the woman, stating that he recalled having sex with her three times.  Id. at 108-10.  At the 
hearing, the individual acknowledged denying the affair several times, but that after the 
polygraph was mentioned, “it just killed me -- you know, I had to say it, you know, something 
did happen.  I felt it was my obligation to say it.”  Tr. at 229. 
 
 C.  September 1994 Domestic Violence Charge 
 
On September 1, 1994, the individual’s wife went to a local police station and told an officer that 
the individual had “shoved her and grabbed her, and would not allow her to leave” their house.  
Exhibit 20 (police report).  The individual and his wife reportedly had been “arguing about an 
affair that he was supposedly having.”  Id. at 2.  Though the individual’s wife “begged” the 
officer not to arrest the individual, the officer visited the individual’s home with another officer 
and spoke with the individual.  Id.  The individual denied having any physical contact with his 
wife, except that his wife had hit him in the shoulder several times, though he admitted that he 
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had slammed the front door to prevent his wife from leaving the house.  Id.  The officer arrested 
the individual on probable cause of harassment, false imprisonment, and domestic violence.  Id.  
On September 8, 1994, the local district attorney proposed to dismiss the original charges, and 
the individual pled guilty to a charge of disorderly conduct.  Exhibit 17.  The court sentenced the 
individual to one year of supervised probation, and ordered that the individual complete a 
domestic violence evaluation.  Id. 
 
An October 4, 1994, report of the individual’s court-ordered domestic violence evaluation 
concluded that the individual appeared to be “appropriate for domestic violence counseling.”  
Exhibit 18 at 3.  The report quoted the individual as saying that “[a]ll I did was grab her arm . . . 
that’s not physical.”  In addition, the report identified as areas of concern, among other things, 
that the individual “[m]inimizes, justifies or normalizes behaviors and actions of this offense” 
and “[b]lames victim for own actions and behaviors.”  Id. at 2.  
 
The LSO conducted a PSI of the individual on September 13, 1994, in which the individual 
stated that there was “nothing physical involved” in the September 1 incident.  Exhibit 19 at 9.  
Later in the interview, when asked whether he had at any point physically touched his wife 
during the incident, the individual responded, “Uh, I may have.  Uh, I don’t know.  I may, uh, ya 
know, pushed her.  Ya know, put my hand on the door or somethin’, but that’s close to it, but I-I 
don’t call that physical.”  Id. at 32.  The individual described his argument with his wife at the 
time as being about her suspicions of him having an affair, but, as noted above, the individual did 
not admit during either the July or September 1994 PSI that he, in fact, did have an extramarital 
affair.  In his January 2008 PSI, the individual stated that during this incident he “didn’t shove 
her away from [the door] – I shut the door.”  DOE Exhibit 8.  
 
 D.  March 2007 Citation for Disturbing the Peace 
 
On March 3, 2007, the individual was with his wife and some friends at a local bar.  According 
to the individual’s statements in the February 2008 PSI, “I noticed uh, my friends havin’ trouble 
with these people.” Exhibit 8 at 4.  Later in the evening, the bartender kicked his friends out of 
the bar, “cuz I guess they’re ya know, talkin’ back an’ forth.”  Id.  About an hour after his friends 
left, the individual noticed his wife talking to one of the people.   “[T]hey’re talkin’ back and 
forth, and she came back and told me that the guy called her” a derogatory name.  Id.  The 
individual then got up to talk to this person, at which point he was kicked out of the bar.  Id. 
 
The individual stated that the people with whom his friends and wife were having trouble 
followed him and his wife out of the bar.  Id.  He shook all their hands and said, “‘We don’t want 
any problems,’ and my wife and that girl were talkin’, and I seen that girl go after my wife.  So I 
went in ta, ya know, with my arm to break it up like this . . . and four guys jumped me.”  Id. 
at 4-5. 
 
According to a March 3, 2007, arrest report filed by a local police officer, when the officer 
arrived on the scene he found the individual’s wife struggling on the ground with, and being held 
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by, another woman, while, separately, three men were holding the individual on the ground.  
Exhibit 14 at 3.  The officer separated the two women, by which time the three men who had 
been holding the individual down were standing up.  Id. 
 

When they got up, [the individual] kept trying to aggress the other three.  They 
took turns pushing [the individual] back until I could get my hands on him.  I 
moved [the individual] to the front of a vehicle and told him to hold still and stay 
put.  He kept trying to get away from me and charge the other three again. 

 
Id.   
 
The officer then turned the individual over to another officer who had arrived on the scene.  Id. 
In an affidavit dated the same day, the second officer stated that the individual “would not obey 
commands to stand in one place even with me holding the back of his coat to keep him in place.”  
Id. at 1.  He further stated that the individual was “highly intoxicated and yelling that four men 
jumped him, he was only protecting his wife, and he didn’t do anything.”  Id.  After the 
individual “made a quick aggressive turn toward” the officer, he ordered him to get on the 
ground and attempted to pull him down, managing to do so with the help of two other men, 
including one of the men who had been involved in the altercation.  Id. at 1, 3.  The individual 
was then handcuffed, but was eventually released at the scene to the custody of his daughter.  Id. 
at 1. 
 
 E.  December 2007 DUI Arrest 
 
On the evening of December 4, 2007, the individual went to a local sports bar and, according to 
his account in the January 2008 PSI, had two beers, and later met a woman, “a friend of mine.”  
Exhibit 8 at 22.  He then drove the woman to another bar in a nearby town, to “go meet her and 
her friends.”  Id. at 25.  After spending about an hour at the second bar and having a “couple 
drinks,” the individual drove the woman to a nearby park.  Id. at 27.  . 
 
In a report dated December 5, 2007, a sheriff’s deputy stated that, while he was patrolling in the 
park, he spotted the individual’s car in a location that had been vacant 10 minutes previously.  
Exhibit 11 at 2.  He approached the car and asked the individual and the woman what they were 
doing.  Id.  The individual “said they were just parked.”  Id.  The officer reported that he “could 
smell the odor of an alcoholic beverage coming from his person.”  Id.  When the officer asked 
the individual how much he had to drink, he responded that he had had five beers and, when 
asked when he had the beers, stated that he had been parked at the location for two hours.  Id. at 
3.  When the officer asked the individual to exit the vehicle to take a field sobriety test, the 
individual declined to do so, saying that his lawyer had advised him against submitting to tests.  
Id. 
 
According to the report, after the officer again told the individual to exit the vehicle, the car 
window began to roll up.  Id.  The officer drew his Taser, armed it and pointed it at the 
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individual, and told him he would be “tased” if he did not exit the vehicle.  Id.  The report states 
that the individual then exited the vehicle, but repeatedly failed to comply with the officer’s 
instructions, such as by putting his hands in his pockets after being instructed not to do so.  Id.  
According to the report, while the officer held one of the individual’s wrists behind his back and 
tried to retrieve a pair of handcuffs, the individual “spun around to the right breaking my grip on 
his wrist.”  Id. at 4.  The officer again drew and armed his Taser, and told the individual to get on 
the ground.  Id.  The individual got down on his hands and knees.  Id. 
 
Video taken that evening by a camera attached to the Taser was submitted as an exhibit in this 
proceeding by DOE Counsel.  Exhibit 10.  The camera points in the same direction as the Taser 
and is designed to record only when the Taser is armed.  Tr. at 111-12.  Thus, only portions of 
the interaction between the officer and the individual were captured on the video.  Id.  The video 
shows the individual getting down on his hands and knees, after which the officer says “all the 
way on the ground,” and then twice says “get on the ground” before deploying his Taser into the 
individual’s back.  Exhibit 10.  From this point forward, the individual was compliant with the 
officer’s instructions.  Id. 
 
The report states that the individual was handcuffed and informed that he was “under arrest at 
this time for resisting and obstructing.”  Exhibit 11 at 4.  The officer took the individual to a law 
enforcement building, where the individual refused to provide breath samples to measure his 
blood alcohol content (BAC).  Id.  The individual was then taken to a hospital where his blood 
was drawn.  Id.  The results of the blood alcohol testing were submitted as an exhibit in this 
proceeding, and showed a BAC of 0.13%.  Exhibit 9. 
 
 F.  March 2008 Arrest for Driving Without a Valid License 
 
On March 17, 2008, the individual was arrested and charged with driving without a valid license.  
Exhibit 6.  At the hearing, the Personnel Security Specialist explained that the individual was 
required to report this arrest to the DOE, Tr. at 37, and the DOE counsel submitted as an exhibit 
a copy of a DOE directive, DOE M 470.4-5, Personnel Security, which requires contractors to 
inform holders of access authorization that they must “[p]rovide direct notification to the DOE 
processing personnel security office” of “all arrests, criminal charges (including charges that are 
dismissed), or detentions by . . . law enforcement authorities for violations of the law, other than 
traffic violations for which only a fine of $250 or less was imposed, . . . .”  Exhibit 7 at 4. 
 
The Personnel Security Specialist testified that 
 

as I understand it, it was some sort of a computer error. And several days later, I 
think it was the 31st -- if I saw that correctly. The end of that month, the charges 
were then -- everything was straightened out with the courts and the charges were 
then dismissed. 
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 Q  So the concern here is his failure to report, not the charges 
themselves. Is that correct? 
 
 A  That's correct. And [the individual] was in a position where he 
should have been extremely mindful of following the rules and regulations of the 
Department of Energy because he knew that his clearance was already in trouble 
and in question. 

 
Tr. at 38.  The Personnel Security Specialist further testified that the individual was briefed 
annually on his reporting requirements.  Id. at 54. 
 
V. Hearing Officer Evaluation of Evidence 
 
 A.  Falsification - Criteria F and L 
 
In my opinion, the most serious concerns in the present case stem from the individual’s 
undisputed false statements to DOE security personnel, along with other instances where the 
individual appears to be, at best, evasive when questioned about his past conduct.  As recently as 
February 6, 2008, the individual intentionally provided false information to the DOE regarding 
whether he had an extramarital affair.  Lest the individual think that this inquiry was a gratuitous 
invasion of his privacy, the DOE explained to the individual in the July 1994 PSI its security 
concern regarding the potential for blackmail or bribery.  Yet the individual began a long pattern 
of deception in the July 1994 PSI that only ended nearly fourteen years later during the February 
2008 PSI, and then only after he was asked whether he would be willing to take a polygraph test.  
  
Whether the individual intentionally provided false information regarding his prior drug use and 
the 1994 domestic violence charge is less clear.  However, I agree with the hearing testimony of 
the Personnel Security Specialist that it would be reasonable for the individual to remember more 
regarding the extent or frequency of his use of an illegal drug such as cocaine, Tr. at 55-56, even 
20 years after the fact, given reliable evidence in the record that he had used it frequently over a 
two to three year period and that he had experienced cravings for the drug. 
 
When a security concern arises due to an individual’s past falsifications to the DOE, the key 
issue is whether the individual has brought forward sufficient evidence to demonstrate that he 
can now be trusted to be consistently honest and truthful with the DOE. In a number of 
decisions, DOE Hearing Officers have considered the implications of prior falsifications. The 
factors considered in these cases include the following: whether the individual came forward 
voluntarily to admit his falsifications, compare Personnel Security Hearing, Case No. VSO-0037 
(1995), affirmed (OSA, 1996) (voluntary disclosure by the individual), with Personnel Security 
Hearing, Case No. VSO-0327 (2000), affirmed (OSA, 2000) (falsification discovered by DOE 
security); the length of time the falsehood was maintained; whether a pattern of falsification is 
evident; and the amount of time that has transpired since the individual’s admission. See 
Personnel Security Hearing, Case No.VSO-0327 (2000), affirmed (OSA, 2000) (less than a year 
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of truthfulness insufficient to overcome long history of falsification). See also Personnel Security 
Hearing, Case No. VSO-0289 (1999) (19 months since last falsification not sufficient evidence 
of reformation from falsifying by denying drug use); Personnel Security Hearing, Case No. 
VSO-0319 (2000), affirmed (OSA, 2000).5 
 
Applying these factors to the present case, I am left with unresolved doubts regarding the 
individual’s willingness or ability to provide accurate information to the DOE in the future.  
With respect to his intentional falsification regarding his extramarital affair, the individual finally 
admitted to the affair not of his own accord, but rather only after facing the possibility of a 
polygraph test that he feared he could not pass.  As noted above, this falsehood was maintained 
by the individual for nearly fourteen years, and only fourteen months have now passed since his 
admission.    See Adjudicative Guidelines at ¶ 17(c) (concern could be mitigated where “the 
offense is so minor, or so much time has passed, or the behavior is so infrequent, or it happened 
under such unique circumstances that it is unlikely to recur and does not cast doubt on the 
individual's reliability, trustworthiness, or good judgment”); id. (concern could be mitigated 
where “the individual made prompt, good-faith efforts to correct the omission, concealment, or 
falsification before being confronted with the facts”). 
 
The facts in this case raise the real and unresolved concern, going forward, that there may be 
other relevant information that the individual will not want revealed to the DOE.  It is under 
these circumstances that the DOE must be able to depend on clearance holders to be consistently 
honest, regardless of the possible consequences.  Unfortunately, because of the individual’s long, 
and only recently ended, pattern of falsification and concealment, and the circumstances under 
which the individual finally came forward with the truth, I cannot find that the concerns raised 
by the individual’s falsifications have been sufficiently mitigated. 
 
 B.  Alcohol Use, Judgment and Reliability – Criteria J and L 
 
With regard to the individual’s interactions with the police in March and December 2007, there 
is ample evidence of the individual’s lack of good judgment.  The law enforcement officers 
primarily involved in each of these incidents testified at the hearing in this matter.  Tr. at 60, 84.  
Both testified credibly regarding the individual’s resistance and lack of compliance with their 
instructions, testimony that is in each case bolstered by contemporaneous written reports filed by 
the officers.  Id. at 64-66, 91-96.  Furthermore, there is video evidence from the December 2007 
arrest that shows the individual repeatedly not complying with instructions from the officer to 
keep his hands out of his pockets. 
 
At the hearing, the individual focused his questioning of these two witnesses on whether the 
officers’ conduct was appropriate in each incident.  This focus misses the point.  The ultimate 
issue before me is the future conduct of the individual, not that of the officers.  The clear 

                                                 
 5 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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evidence of the individual’s non-compliance with the most simple instructions, and the credible 
testimony and documentary evidence of his attempts to resist physical control in each instance, 
raise serious concerns regarding his future reliability. 
 
It is more difficult in this case to determine whether the individual’s failure to comply in these 
incidents was due to alcohol intoxication, or whether he would have behaved in the same fashion 
had he been sober.  In either case, however, the security concerns raised by these encounters 
have not been resolved.  If the behavior is due to the individual’s excessive use of alcohol, there 
is no basis in the record for confidence that the individual will not use alcohol to excess in the 
future.6  As noted above, such use, whether on or off the job, raises questions as to whether the 
individual can be trusted to properly safeguard classified information.  
 
The individual’s failure to report his March 17, 2008, arrest for driving without a valid license 
raises further concerns regarding his judgment and reliability.  The following was the 
individual’s explanation of this at the hearing: 
 

That just kind of went by me. I did not think -- I thought I had two days to report 
it and it got dropped. I knew all along I was innocent.  
 
 I knew I had a valid driver's license. I just did not think I had to report it. 
 
 HEARING OFFICER: Okay. 
 
 [Individual]: I am being honest. Most of the paperwork we get these days, 
I have a tendency not to read it and just sign it a lot of the times. 

 
Tr. at 210. 
 
While I appreciate the individual’s honesty in this instance, his testimony displays a lack of 
seriousness regarding his obligations as a DOE clearance holder.  Moreover, as the Personnel 
Security Specialist testified, the concern in this case is compounded by the fact that the 
individual had been arrested for DUI only a few months before the March 2008 arrest, and 
therefore “should have been extremely mindful of following the rules and regulations of the 
Department of Energy because he knew that his clearance was already in trouble and in 
question.”  Id. at 38. 
 

                                                 
 6 The record indicates that the individual was to undergo a drug and alcohol evaluation as part of a pre-
sentence evaluation in the case of his December 2007 DUI arrest.  Exhibit 5.  The individual testified that the results 
of the evaluation were that he “did not have a problem.”  Tr. at 211.  I told the individual that he could submit a 
copy of the report of the evaluation to me after the hearing, but that I would need to close the record in this case 
once I received a copy of the transcript of the hearing, at which point I would notify the parties that I was closing the 
record.  Id. at 212-13.  I received no post-hearing submission from the individual, and having received the transcript 
22 days after the hearing, I informed the parties that the record in this case was closed.  Letter from Steven J. 
Goering, OHA, to Individual (March 30, 2009) (copied to DOE counsel). 
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I do note here that the individual presented the testimony of four of his co-workers, all of whom 
have known him for a long time, and each of whom vouched unequivocally for his honesty, 
judgment, trustworthiness and reliability.  See, e.g., Tr. at 146, 150, 155, 159, 177, 179, 201, 205.  
There is also evidence in the record that the individual has been an excellent and valued 
employee who has received awards and accolades during his long service to the DOE.  See, e.g., 
Exhibits B, C, D, E, F.  While I haven taken this evidence into account as somewhat mitigating 
the grave concerns in this case, it is clearly not sufficient to resolve these concerns. 
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises security concerns under Criteria F, J, and L. After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has not brought forth evidence to sufficiently mitigate the security 
concerns advanced by the LSO.  I therefore cannot find that restoring the individual’s access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I have determined that the individual’s access authorization 
should not be restored. The parties may seek review of this Decision by an Appeal Panel under 
the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 1, 2009 
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       April 6, 2009 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 8, 2009 
 
Case Number:   TSO-0696 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (the individual) to hold an 
access authorization (or security clearance) under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1

 In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual should be granted an access authorization. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should grant the individual an access authorization. 
 
I. Background 
 
The individual is an employee of a DOE contractor.  In the course of completing a Questionnaire 
for National Security Positions (QNSP) in January 2008, the individual indicated that he had 
been subject to a non-judicial disciplinary proceeding while serving in the armed forces.  
Exhibit 8 at 41.2  The local DOE security office (LSO) conducted a Personnel Security Interview 
(PSI) in August 2008 to inquire more deeply into these matters. Exhibit 9.  The PSI did not 
resolve the LSO’s concerns about the individual’s actions that led to the disciplinary proceeding, 
which concerned violating a number of laws and regulations.  The LSO ultimately determined 
that the derogatory information concerning the individual created a substantial doubt about his 
eligibility for an access authorization, and that the doubt could not be resolved in a manner 
favorable to him.  Accordingly, the LSO proceeded to obtain authority to initiate an 
administrative review proceeding. 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).  
 
2 The individual completed an electronic form of the QNSP, entitled Electronic Questionnaire for 

Investigations Processing, or e-QIP. 
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the DOE characterized this information as indicating that the 
individual had engaged in conduct that tended to show that he was not honest, reliable, or 
trustworthy because he had willfully violated federal law and U.S. mlitary policy when he mailed 
a firearm to his wife by U.S. Mail.  Exhibit 1 (citing 10 C.F.R. § 710.8(l)).3 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on January 22, 2009. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual and three witnesses with whom he served in the military, one of whom is his current 
supervisor.  The DOE Counsel submitted nine exhibits prior to the hearing, and the individual 
submitted 16 exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).4  After due deliberation, I have determined that the 

                                                 
3  Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or is 

subject to any unusual circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security . . . .”  10 C.F.R. 
§ 710.8(l) (Criterion L).   

 
4  Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, including knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
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individual should be granted an access authorization.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
In the Notification Letter, the LSO sets forth its concerns regarding the individual’s eligibility for 
access authorization and the facts that support each of those concerns.  The LSO cites the 
following derogatory information, provided by the individual during his PSI, for its security 
concerns under Criterion L.  In the course of the PSI, the individual admitted that the military 
had made him aware of the U.S. Postal Service laws and the military regulations against shipping 
firearms through the U.S. Mail; nevertheless, the individual made a conscious decision to mail a 
firearm home to his wife from his duty station in a foreign country using the U.S. Mail.   
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under 
Criterion L.  Conduct that involves questionable judgment, dishonesty, or unwillingness to 
comply with rules and regulations—in this case, knowingly violating a federal law and military 
policy—can raise questions about an individual’s reliability, trustworthiness and ability to 
protect classified information.  See Guideline E of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, issued on December 29, 2005, by 
the Assistant to the President for National Security Affairs, The White House (Adjudicative 
Guidelines).   
 
IV.   Findings of Fact  
 
The relevant facts in this case are not in dispute.  The individual joined the military in 1984, and 
held a military security clearance from 1986 to 2005.  While stationed in a foreign country in 
2005, the individual received a pistol from a citizen of that country, who chose to give it to U.S. 
military personnel rather than have it confiscated by local authorities.  Ex. 9 (PSI) at 13.  
Because the individual appreciated the uniqueness of the pistol, he kept it in his barracks as a 
conversation piece.  Id.  When he learned that his tour of duty was about to end, he, like others in 
his unit, began to ship extra items home.  Id. at 12.  One of the items he placed in a shipping box 
to be mailed home was the pistol that was the gift from the foreign citizen.  Id.  Although the 
individual provided a list of the box’s contents, as required by the mailroom, he did not include 
the pistol on that list.  Id. at 27.   Upon inspecting the box, military mail inspectors discovered 
the pistol and filed a report with, and shipped the pistol to, criminal investigators at the 
individual’s base.  Ex. 7.  The criminal investigation was terminated when the action commander 
indicated that he would address the individual’s misconduct through a non-judicial proceeding 
pursuant to Article 15 of the Uniform Code of Military Justice.  Id.  In the Article 15 proceeding, 

                                                                                                                                                             
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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the commander determined the individual had violated two general orders, “by wrongfully 
possessing a privately owned firearm” and “by wrongfully shipping a firearm out of the” foreign 
country.”  Id.  As punishment, the individual was required to perform extra duty and his pay was 
reduced for two months.  Id.  Approximately nine months later, the individual retired, receiving 
an honorable discharge.  Id.  
 
The individual then applied for a position with a DOE contractor.  In the course of applying for a 
DOE security clearance, the individual completed a QNSP, in which he indicated that he had 
been the subject of an Article 15 proceeding, and provided further details at his PSI.   
 
Before being deployed overseas in 2005, the individual received briefings that informed him, 
among other things, that using the U.S. Mail to ship weapons was against U.S. military general 
orders.  Id. at 16.  In addition, the mailroom at his duty station had signs posted that informed 
him that weapons were prohibited items that could not be shipped by U.S. Mail.  Id. at 17-18, 32.   
Throughout this proceeding, the individual has admitted that he was aware of the orders, as well 
as the mail regulations, that prohibited shipping a firearm through the U.S. Mail.  Id. at 18, 23, 
28, 50; Transcript of Hearing (Tr.) at 67.  When asked at the PSI why he mailed the pistol home 
in spite of the prohibitions against doing so, he stated two reasons:  the pistol was very unusual, 
and he was upset at having recently been passed over for a promotion.  PSI at 33.   At the 
hearing, he also added that he had heard, but had no personal knowledge, that others had 
succeeded in sending prohibited items home through the mail.  Tr. at 57. 
 
V.        Hearing Officer Evaluation of Evidence 
 
The individual admits that he shipped a firearm by U.S. Mail, which is an activity prohibited by 
federal postal service laws as well as military regulations.  This conduct alone raises a substantial 
security concern, which is exacerbated by the fact that the individual knew that he was violating 
those laws and regulations at the time he engaged in the proscribed activity.  The individual’s 
conduct therefore demonstrates that, at least at the time of this conduct, he employed 
questionable judgment and possessed an unwillingness to comply with rules and regulations, 
which raise questions about an individual’s reliability, trustworthiness and ability to protect 
classified information.  See Guideline E.  As hearing officer, however, my evaluation of an 
individual’s eligibility for access authorization does not end with such a finding.  I must consider 
all of the evidence before me that relates to the individual’s character and personal history, 
including any information that tends to mitigate the concerns that this activity raised, with the 
object of rendering an adjudication on the basis of the “whole person” and not merely a series of 
events taken out of context.  See Adjudicative Guidelines at ¶ 2(a).  Despite his knowing 
violation of a number of laws and regulations in that single activity in 2005, a common-sense 
consideration of all the evidence leads me to conclude that he is in fact at low risk disregarding 
laws, rules, and regulations of any sort in the future.   
 
First, the conduct that led to the Article 15 proceeding appears to be an isolated instance of 
unwillingness to comply with rules and regulations.  There is no evidence in the record that the 
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individual has ever been charged with any other offenses, before, during, or after his military 
service.  To the contrary, his last three performance evaluations for his military service and his 
Certificate of Discharge indicate that he was an exemplary soldier, but for the activities that led 
to the Article 15 proceeding.  Exs. 7, K, L, M; Tr. at 38.  The two witnesses at the hearing who 
had served in the military with the individual testified that he is honest and trustworthy.  Tr. at 
13, 30.   One of those witnesses stated that when the individual told him he had just done 
“something stupid,” the witness found it “out of character” for the individual to have violated the 
regulations.  Id. at 14.  A third witness, who met the individual in the military and has been his 
supervisor for the past 17 months, considered him a trustworthy employee and an “outstanding 
individual,” and stated that the military awards bestowed upon him, including a Purple Heart and 
a Bronze Star, indicated that his superior officers thought highly of him as well.  Id. at 40-42.  
Eleven letters of recommendations in the record, all but one of which was written by individuals 
who served in the military with him, echo the sentiments expressed in the testimony:  that he was 
trusted to make good decisions, and that he is honest, does not cut corners, and acts with 
integrity.  Exs. A-I, O, P. 
 
Second, the manner in which the individual responded once he was caught at his deception 
reflects the character assessments in the record.  He immediately and consistently admitted his 
wrongdoing, without excuse or justification.  When questioned about his conduct during the PSI, 
the individual stated that he knew the pistol was contraband under postal regulations, PSI at 18, 
and that mailing it was against military regulations.  Id. at 23.  When applying for his current 
position, he raised the matter of his Article 15 proceeding to his prospective employer “to make 
sure that we were aware of it.”  Tr. at 43 (testimony of supervisor).  At each stage of this 
proceeding, he has admitted that he exercised poor judgment when he decided to ship the pistol, 
and let his impulses overtake common sense.  PSI at 33, 49; Tr. at 77.  He has consistently and 
convincingly stated that he was and is regretful, ashamed, and embarrassed by the 2005 event, 
not only to those processing his application for access authorization, but to his friends as well.  
PSI at 71; Tr. at 86; Tr. at 14, 16, 36 (testimony of witnesses).   
 
Third, the individual explained the effect on him of the punishment he received as a result of the 
Article 15 proceeding.  He regarded and accepted the punishment as a means for correcting 
behavior.  Tr. at 69.  He testified that he learned a valuable lesson from it:  that one should not let 
one’s impulses interfere with good judgment.  Id. at 77.  The record demonstrates that the 
individual has carried this lesson over to his civilian life in at least two ways.  The individual has 
not received so much as a parking violation since 2005, nor has he received any reprimands or 
admonitions at work.  Id. at 87.  More significantly, he has passed the lesson he learned on to his 
sons, who are themselves in the military:  “Bottom line, short and sweet, was to use your good 
judgment, follow the rules and do the right thing; . . . as I tell them, ‘This one incident has 
followed me now for years; don’t let the same thing happen to you.’”  Id. at 81.   
 
The individual’s military record, recommendations, demeanor, and explanation of the lessons he 
has learned from his Article 15 proceeding all demonstrate to me that he will no longer employ 
the questionable judgment he employed in 2005 when faced with decisions in the future.  The 
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2005 incident is an isolated event, and the lapse of judgment that engendered the incident is 
isolated as well.  Moreover, the punishment the individual received has taught him a lesson that 
he will carry with him well into the future.  Finally, his honest, straightforward approach to 
accepting full responsibility for his actions, disclosing the facts fully and voluntarily to the LSO 
and throughout this proceeding, further mitigates the LSO’s security concerns regarding the 
individual.  After considering the “whole person,” I am convinced that the DOE can rely on the 
individual’s ability to make sound judgment calls regarding the safeguarding of classified 
information. See Adjudicative Guidelines at ¶ 2(a).  I therefore find that the individual has 
sufficiently mitigated the LSO’s concerns under Criterion L.    
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L.  After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has brought forth evidence to sufficiently mitigate the security 
concerns.  I therefore find that granting the individual’s access authorization would not endanger 
the common defense and would be clearly consistent with the national interest. Accordingly, I 
have determined that the individual’s access authorization should be granted.  The parties may 
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 6, 2009  
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DECISION AND ORDER 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 9, 2009 
 
Case Number:  TSO-0697 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should not be restored.     
 

I. Background 
 
In 1998, the individual became employed by a Department of Energy (DOE) contractor in a 
position that required him to hold a security clearance. During his first background investigation, 
the individual acknowledged using marijuana with his ex-wife from approximately 1980 until 
1991.  Exhibit 7 at 6.  As a result, the individual was asked to sign a DOE Drug Certification, in 
which he agreed that he “will not buy, sell accept as a gift, experiment with, traffic in, use or be 
involved with illegal drugs . . .”  Exhibit 5.  The individual also signed a DOE Security 
Acknowledgment in March 1998 and was granted a security clearance in September 1998.  Id.; 
Ex. 7 at 3.  In July 2003, the individual executed a second DOE Security Acknowledgment, in 
conjunction with a routine review of his background.  Ex. 5.  The DOE Security 
Acknowledgments signed by the individual certified that he understood that any involvement 
with illegal drug use could jeopardize his eligibility to maintain a DOE security clearance.  Id.   
 
In September 2007, the Local Security Office (LSO) received an incident report indicating that 
the individual was named as a respondent in a civil matter regarding an Order of Protection filed 
by his ex-wife.  Ex. 7 at 3.  In order to resolve questions arising from the incident report, the 
LSO recommended that a Personnel Security Interview (PSI) be held with the individual.  Id.  In 
June 2008, a second incident report was received reflecting financial issues and other problems.  
Id.  In July 2008, the LSO conducted a PSI (Ex. 3) with the individual regarding matters raised in 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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both incident reports. During the PSI, the individual provided information that resolved 
the security concerns that were raised by the Order of Protection and the financial matters at 
issue.  Id.  He also revealed for the first time that he had used marijuana in November 2005, 
while in possession of a DOE security clearance. Id. at 32. The PSI did not resolve the concern 
regarding the individual’s marijuana use.  Accordingly, on November 26, 2008, the LSO sent a 
letter (Notification Letter) advising the individual that it possessed reliable information that 
created a substantial doubt regarding his eligibility to hold a security clearance.  In an attachment 
to the Notification Letter, the LSO explained that the derogatory information fell within the 
purview of two potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. 
§ 710.8, subsections (k) and (l) (hereinafter referred to as Criteria K and L respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations by requesting an administrative review hearing.  On January 9, 2009, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of three witnesses.  In addition to the 
testimonial evidence, the DOE submitted seven exhibits into the record and the individual 
tendered one exhibit.  The transcript taken at the hearing shall be hereinafter cited as “Tr.”  
Various documents that were submitted by the DOE Counsel during this proceeding constitute 
the agency’s exhibits and shall be cited as “Ex.”  Documents submitted by the individual shall be 
cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria K and L, as bases for suspending the 
individual’s security clearance.  With regard to Criterion K, the LSO relies on the individual’s 
admission that: (1) he used marijuana in November 2005 while holding a DOE security 
clearance, and (2) he did not report his use of marijuana in November 2005.  Ex. 1 at 4.  As for 
Criterion L, the LSO cites several facts, among which are the following: (1) the individual signed 
two DOE Security Acknowledgements certifying that he understood that any use or involvement 
with illegal drugs could result in the loss of his DOE access authorization and despite these 
acknowledgements, the individual used marijuana in November 2005, and (2) in September 
1998, the individual signed a DOE Drug Certification certifying that he would not use illegal 
drugs while holding a DOE access authorization.  Id.   
  
I find that the derogatory information set forth above raises security concerns under Criterion K 
and Criterion L.  Criterion K describes a security concern relating to the use, possession or sale 

                                                 
2 Criterion K relates to information that a person has “[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to 
section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, 
narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of 
medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8(k).  Criterion L relates to information that a 
person “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual 
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the 
national security.  Such conduct or circumstances include, but are not limited to, criminal behavior, a pattern of 
financial irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which DOE 
previously relied to favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l). 
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of illegal drugs by a person.  The LSO invoked Criterion K because of the 
individual’s admitted past illegal drug use.   The use of an illegal drug is a security concern both 
because it may impair a person’s judgment and because it raises questions about a person’s 
ability or willingness to comply with laws, rules and regulations.  See Guideline H of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Revised Adjudicative Guidelines).  Criterion L relates to information indicating that a 
person has engaged in unusual conduct which shows that a person is not honest, reliable or 
trustworthy.  In this case, the individual’s use of marijuana while holding a DOE access 
authorization and after signing a DOE Drug Certification and two Security Acknowledgments 
calls into question his unwillingness to comply with the law which in turn raises a question about 
his honesty, reliability and trustworthiness.  See id., Guideline E. 
 

III. Findings of Fact 
 
The relevant facts in this case are not in dispute.  Beginning in the early 1980s until 
approximately 1991, the individual and his ex-wife both illegally smoked and possessed 
marijuana in their home.  Ex. 7 at 6; Tr. at 68-70.  In 1991, the individual terminated his 
marijuana use because it was “illegal” and “not for him.”  Ex. 7 at 6.  In 1998, the individual 
became employed by a DOE contractor and candidly disclosed his prior drug use, although it 
was outside of the timeframe delineated in the Questionnaire for National Security Positions 
(QNSP).  Ex. 4 at 21.  As a condition of his employment, the individual signed a DOE Drug 
Certification in September 1998 certifying that he would not use illegal drugs while holding a 
DOE access authorization and that he understood that any use or involvement with illegal drugs, 
even once, could result in the loss of his DOE access authorization.  Ex. 5.  In March 1998, the 
individual executed a DOE Security Acknowledgement, certifying that he understood that use or 
involvement with illegal drugs while in possession of a DOE access authorization could result in 
the loss of his security clearance.  Ex. 6.  The individual was subsequently granted a DOE 
clearance in 1998.  Ex. 7 at 3.  In July 2003, the individual executed a second DOE Security 
Acknowledgment, in conjunction with a routine review of his background.  Ex. 5.   
 
In July 2008, the LSO conducted a PSI (2008 PSI) to resolve some derogatory information that 
had come to its attention.  Ex. 3.  For the first time, the individual disclosed during the 2008 PSI 
that he used marijuana in November 2005, at the age of 43, while on a deer hunting trip with a 
group of friends.  Id. at 32; Ex. 7 at 5.  During the trip, the individual and one of his friends sat 
around a fire, talking and consuming alcoholic beverages.  Id.  The individual’s friend began 
smoking a marijuana cigarette and offered the individual a “hit.”  Id.  The individual refused the 
offer several times but acquiesced and took one “drag” from the marijuana cigarette.  Id.  The 
individual was ashamed and embarrassed of his actions but admits that he did not immediately 
report his use of marijuana or violation of the DOE Drug Certification and Security 
Acknowledgments to the DOE.  Id. at 5.   
 
Since his November 2005 marijuana use, the individual claims that he has not used any type of 
illegal substance and has also refrained from consuming alcoholic beverages.  Ex. 7 at 6.  
Immediately following the November 2005 hunting trip, the individual acknowledged that he 
was an alcoholic, joined Alcoholic’s Anonymous (AA) and underwent the 12-step process.3  Id. 

                                                 
3 The individual’s alcohol usage is not a security concern in this case but as noted infra, his rehabilitative efforts to 
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at 5.  The individual maintains that he has been sober from alcohol and illegal drugs 
since November 8, 2005.  Tr. at 64.  The individual continues to attend AA meetings and has an 
assigned sponsor, who is available to offer him support 24 hours a day.  Ex. 7 at 6.  
 

IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

V.  Hearing Testimony 
 
A.  The Individual 
 
The individual testified that he knew when he put his lips to the marijuana cigarette, it was 
wrong.  Tr. at 48.  He maintained that “I probably shouldn’t have gone on the hunting trip, but I 
did, and I set myself up for failure right away by buying alcohol prior to going…”  Id. at 47.  The 
individual stated that felt “pressured” into using marijuana.  Id. at 48.  He admitted that even 
though he’d been drinking, he was “very much aware of how wrong it was.”  Id.  The individual 
stated, “It was one hit, one hit, but I crossed the line and I know I crossed the line, and I take 
responsibility for that.”  Id. at 58.   
 
Immediately following the November 2005 hunting trip, the individual acknowledged that he 
was an alcoholic and joined AA.  Id. at 49.  The individual explained that he was “happy to be 
sober and free from alcohol” which he described as his “real downfall.”  Id.  He stated that in the 
three and one-half years that he has been in the AA program, he has participated in “almost 
everything” and has sponsored other people.  Id. at 65.  The individual testified that during his 
first two years of sobriety, he attended daily AA meetings.  Id. at 65.   
 

                                                                                                                                                             
maintain sobriety from alcohol are relevant to his purported claim that he is no longer using illegal drugs. 
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The individual recalled that ten months into his sobriety, his wife requested a divorce.  Id.  
The individual stated that he is now divorced and has obtained full custody of his two minor 
children, ages eight and twelve.  Id. at 64-66.  The individual testified that being a single parent 
was “really rough at first” and requires a lot of work.  Id. at 66.  He stated that he has become 
very close to his children and collectively refers to his children and himself as “The Three 
Musketeers.”  Id.  The individual stated that because he has full custody of his children, he has 
reduced his current participation in AA to Saturday meetings, which he attends regularly.  Id. at 
64.   
 
The individual admitted that while on his hunting trip, he wasn’t thinking about the DOE 
Security Acknowledgments or Drug Certification that he signed.  Id. at 54; 57-78.  During his 
2008 PSI and at the hearing, the individual maintained that he had planned to report his use 
during his five-year reinvestigation, but “hadn’t gotten that far yet.”  Ex. 3 at 33; Tr. at 50-51.  
The individual maintained that when he left the 2008 PSI, he called his AA Sponsor and told 
him, “I laid it all on the line.  They know it all now, and I feel good about it.”  Id. at 58.  The 
individual insisted that he has “cleared the air” and does not have anything in his past that’s 
going to endanger his sobriety further down the road.  Id. at 59.    
 
The individual testified that he has not used marijuana or any other illegal substance since 
November 2005.  Id. at 51.  The individual stated that he was not aware that his friends used 
drugs before he went on the hunting trip.  The individual maintained that he no longer associates 
with the individuals that he accompanied on the hunting trip and has not been hunting since that 
time.  Id. at 66-67.  In the future, he plans to go hunting only with his children.  Id. at 67.  
 
B.  The Individual’s Friend #1 
 
Friend #1 is a former colleague who has known the individual for almost ten years.  Id. at 13.  
Friend #1 described the individual as a “good man” who does the right thing.  Id. at 16.  Friend 
#1 testified that the individual is honest and truthful.  Id. at 16-17.  Friend #1 stated that the 
individual is not a drug user.  Id. at 16.  Friend #1 recalled that during the time of the individual’s 
drug use in November 2005, the individual was “going through a rough spell” and “may have 
done something [that] he wasn’t supposed to.”  Id. at 15-16.   
 
Friend #1 socializes with the individual on occasions but hasn’t in a while due to their work 
schedules.  Id. at 16; 21.  Friend #1 testified that the individual informed him of his November 
2005 drug use two to three weeks prior to the hearing.  Id. at 18.  Friend #1 stated that the 
November 2005 drug use was the only incident in which he was aware that the individual had 
been involved with drugs.  Id. at 16.  Friend #1 stated that he knows a couple of the guys that the 
individual went hunting with and does not believe them to be “normal drug users.”  Id. at 17.  
Friend #1 is confident that the individual will not use drugs in the future.  Id. at 16-17.   
 
C.  The Individual’s Friend #2 
 
Friend #2 met the individual at AA about three years ago and has been his neighbor since 
October 2006.  Id. at 23; 25; 28.  Friend #2 testified that she and the individual briefly discussed 
his November 2005 marijuana use.  Id. at 27.  Friend #2 believed that the individual showed 
honesty and integrity when he reported his marijuana use to the DOE.  Id. at 25.  Friend #2 stated 
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that the individual characterized his November 2005 marijuana use as a “stupid 
thing” and felt like it was a “dumb” thing for him to do.  Id. at 27-28. 
 
Friend #2 did not believe the individual to be a “real drug user.”  Id. at 24.  Friend #2 testified 
that she has watched the individual go through great lengths to change his life and to assure that 
he would not use drugs again.  Id. at 25.  Friend #2 stated that the individual is very dedicated to 
his children and would not do anything to jeopardize the relationship that he has with his 
children.  Id.   
 
Friend #2 explained that her AA experience with the individual has convinced her that the 
individual will never do drugs again.  Id. at 26.  Friend #2 stated that the individual is dedicated 
to the AA program and calls his sponsor quite often.  Id. at 26-27.  Friend #2 stated that she has 
watched the individual for three years and that it is obvious that he is dedicated to living a good 
and honest life without drugs and alcohol.  Id. at 27.  Friend #2 testified that she has never 
known the individual to use drugs and has never seen any evidence of him drinking or using 
drugs since she has known him.  Id.  
 
D.  The Individual’s Friend #3 
 
Friend #3 is a former colleague who has known the individual for about nine years, or since 
2000.  Id. at 37.  Friend #3 met the individual at work and is now his next door neighbor.  Id. at 
31.  Friend #3 and the individual played cards and went to the movies but they now only 
socialize after work on some occasions.  Id. at 31-32.  Friend #3 described the individual as an 
“honest” person.  Id. at 35.  Friend #3 stated that the individual is a “quiet,” “hard worker” who 
is a good neighbor.  Id. at 35-36.  Friend #3 is aware of the individual’s AA activities and 
recalled that he actively participates in the meetings.  Id. at 38-39.  Friend #3 testified that he has 
never known the individual to drink or do drugs, other than during the November 2005 hunting 
trip.  Id. at 35; 39; 43.  Friend #3 stated that the individual showed regret and wished that he 
hadn’t taken the hit of marijuana.  Id. at 40-41.   
 
E.  The Individual’s Additional Documentary Evidence 
 
In addition to the information referred to above, the individual presented a letter from his AA 
sponsor. Ind. Ex. A. In his letter, the individual’s sponsor stated that he has known the individual 
for three years and during that time has never suspected the individual to be under the influence 
of marijuana.  Id.  The individual’s sponsor described the individual as an “honest” man who is a 
“perfect example of a person in AA willing to do what it takes and not try to circumvent the 
process for personal gains.” Id. The individual’s sponsor also noted that the individual’s integrity 
is evidenced by his honesty regarding his marijuana use.  Id.  He believes that the individual is 
deserving of his clearance and in time will prove to be reliable and trustworthy.  Id.   
 

VI. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
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participation; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the voluntariness of the participation; the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation 
for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should not be 
restored because I cannot conclude that restoring the access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest. 10 
C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 
A.  Criterion K 
 
Based on my review of the record and all of the applicable factors and mitigating conditions, I 
find that the individual has mitigated the concern with respect to his November 2005 marijuana 
use.4  First, the individual’s marijuana use in November 2005 was isolated and minimal.  See 
Personnel Security Hearing, Case No. TSO-0699 (2009).5  The individual was on a hunting trip 
where he took one “drag” from a marijuana cigarette.  Based on his demeanor at the hearing, I 
find that the individual was truthful when he testified that he has not used marijuana since that 
time.  I further find that the individual presented credible witnesses whose testimony sufficiently 
corroborated his assertion that he has abstained from marijuana since his November 2005 
hunting trip.  Tr. at 16, 27, 35; Ind. Ex. A.  Second, a significant period of time, i.e., four years, 
has passed since his November 2005 marijuana use.  Tr. at 70-71.  Third, the individual’s 
documentary and testimonial evidence convinced me that he will not use marijuana in the future.  
Id. at 51; See Mitigating Condition 26(b).  Immediately following his November 2005 marijuana 
use, the individual acknowledged that he was an alcoholic and joined AA.  Tr. at 49.  He 
continues to actively participate in the AA program, attends weekly meetings and maintains 
regular contact with his sponsor.  Id. at 64-65.  I find that the individual’s network of support for 
his alcohol sobriety and the tools that he is learning in AA will help him in the future to avoid the 
use of illegal drugs.  Id. at 64-66.  Moreover, his current lifestyle indicates that he is committed 
to remaining drug-free, especially for his children.  Id. at 58-63.  Fourth, he has demonstrated his 
intent not to abuse drugs by avoiding those acquaintances that he used the marijuana with or 
anyone who uses illegal drugs.  Id. at 67-68.  Finally, the individual has taken full responsibility 
for his poor decision to use illegal drugs.  Id. at 61-63.  For the foregoing reasons, I believe that 
the risk that the individual will again use illegal drugs is low. Consequently, I find that the 
individual has resolved the Criterion K security concern regarding his November 2005 marijuana 

                                                 
4 In this instance, I specifically consider mitigating conditions set forth in sections 26(a): the behavior happened so 
long ago, was so infrequent, or happened under such circumstances that it is unlikely to recur or does not cast doubt 
on the individual’s current reliability, trustworthiness, or good judgment; and 26(b): a demonstrated intent not to 
abuse any drugs in the future, such as: (1) disassociation from drug-using associates and contacts; (2) changing or 
avoiding the environment where drugs were used; and (3) an appropriate period of abstinence.  See Guideline H of 
the Revised Adjudicative Guidelines.  The remaining mitigating conditions have no application to the facts of this 
case. 
 
5 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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use. 
 
Also cited as derogatory information under Criterion K is that the individual failed to report his 
November 2005 marijuana use to DOE.  Ex. 1 at 4.  At the hearing, the individual testified that 
he did not know that he had an obligation to immediately report his drug use.  Tr. at 50-53.  The 
DOE Counsel himself questioned whether such an obligation existed.  Id. at 51-53.  While it 
would have been prudent for a clearance holder who had executed a DOE Drug Certification to 
immediately report his marijuana use to the DOE, there is nothing in the record to support the 
allegation that the individual had an affirmative obligation to report.  Hence, this issue is not 
properly before me. 
 
B.  Criterion L 
 
The Criterion L concern centers on the individual’s violation of the Drug Certification that he 
signed in September 1998.  Ex. 5.  The signing of a Drug Certification represents a personal 
commitment by an individual to DOE to refrain from the use of illegal drugs and reflects an 
understanding by the individual that, but for the employee’s personal commitment to refrain 
from drug use in the future, his prior drug use may have precluded him from holding a clearance.  
See Personnel Security Hearing, Case No. TSO-0555 (2008).   
 
When the individual illegally used marijuana on the camping trip in November 2005, he violated 
the commitment that he made when he signed the DOE Drug Certification in 1998.  The 
individual maintains that his judgment was severely impacted by his alcohol use at the time he 
illegally used marijuana.  I find this argument unconvincing.  During his July 2008 PSI, the 
individual stated, “…it was one hit and, you know, yeah, I was, I was drunk, but I was very well 
aware.”  Ex. 3 at 32.  At the hearing, the individual again stated that he was very much aware of 
how wrong his actions were.  Tr. at 48.  Based on his testimony at the hearing and his statements 
during the 2008 PSI, I am convinced that the individual knowingly engaged in conduct which 
could cost him the privilege of maintaining a DOE security clearance.  Furthermore, given the 
individual’s age and level of maturity at the time he used marijuana in 2005, I cannot simply 
regard his behavior as careless.  See Personnel Security Hearing, Case No. TSO-0699 (2009) 
(the individual’s decision to experiment with marijuana can be attributed to her youth and 
immaturity at the time she illegally used it); see also Personnel Security Case, TSO-0555 (2008) 
(a 30-year-old’s decision to use illegal drugs cannot be dismissed as a youthful indiscretion).  
The individual’s choice to violate his promise to abstain from illegal drugs after seven years 
might suggest that he did not understand the importance of the commitment that he made or that 
he simply chose to disregard it.  In either case, this conduct brings into question the individual’s 
judgment, reliability and trustworthiness.  
 
Also cited as Criterion L derogatory information was the fact that the individual executed two 
DOE Security Acknowledgments certifying that he understood that any use or involvement with 
illegal drugs could result in the loss of his DOE access authorization.  Ex. 6.  For reasons stated 
above, I find that the individual should have honored the commitment that he made to abstain 
from illegal drug use as a clearance holder.  While it is a positive sign that the individual now 
remains committed to a lifestyle of sobriety, he has not resolved the concern that remains 
regarding his decision to disregard the commitment he previously made to himself and to the 
DOE.   
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In the end, the individual has failed to resolve the concern that remains regarding his 
judgment, reliability and trustworthiness.  Consequently, I cannot find that the security concerns 
regarding the individual’s violation of DOE Security Acknowledgments executed in March 1998 
and July 2003 and the DOE Drug Certification have been resolved. 
 

VII. Conclusion 
 
Based on the foregoing, I find that the individual has brought forth sufficient evidence to 
mitigate the security concern associated with his November 2005 marijuana use under Criteria K.  
However, I find that the individual has not mitigated the security concerns raised under Criterion 
L.  For this reason, I find that the individual has not demonstrated that restoring his security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, the individual's access authorization should not be restored.  Any 
party may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  June 19, 2009 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
May 15, 2009 

 
DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 15, 2009 
 
Case Number:  TSO-0699 

 
This Decision concerns the eligibility of xxxxxx xxxxxxx  (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should be restored.     
 

I. Background 
 
In 2003, as an 18-year-old college student, the individual became employed as a student worker 
for a Department of Energy (DOE) contractor in a position that required her to maintain a 
security clearance.  The DOE granted the individual a security clearance in April 2003.  Exhibit 
(Ex.) 5 at 3.  In May 2008, the individual completed and signed a Questionnaire for National 
Security Positions (QNSP) as part of a routine background re-investigation.  Id.  In her QNSP, 
the individual disclosed that she had used marijuana in 2005 while in possession of a DOE 
security clearance.  Id.  In order to resolve questions arising from the individual’s disclosure, the 
Local Security Office (LSO) conducted a Personnel Security Interview (PSI or Ex. 3) with the 
individual in August 2008.  The PSI did not resolve the concern and on November 26, 2008, the 
LSO sent a letter (Notification Letter) advising the individual that it possessed reliable 
information that created a substantial doubt regarding her eligibility to hold a security clearance.  
In an attachment to the Notification Letter, the LSO explained that the derogatory information 
fell within the purview of two potentially disqualifying criteria set forth in the security 
regulations at 10 C.F.R. § 710.8, subsections (k) and (l) (hereinafter referred to as Criteria K and 
L respectively).2   

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
  
2 Criterion K relates to information that a person has “[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to 
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Upon her receipt of the Notification Letter, the individual exercised her right under the Part 710 
regulations by requesting an administrative review hearing.  On January 16, 2009, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented her own testimony and that of two witnesses.  In addition to the 
testimonial evidence, the DOE submitted five exhibits into the record and the individual tendered 
one exhibit.  The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various 
documents that were submitted by the DOE Counsel during this proceeding constitute exhibits to 
the hearing transcript and shall be cited as “Ex.”  Documents submitted by the individual shall be 
cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria K and L, as bases for suspending the 
individual’s security clearance.  With regard to Criterion K, the LSO relies on the individual’s 
admission that she used marijuana in cigarette form on one occasion at a party in April 2005.  
Ex. 1 at 4.  As for Criterion L, the LSO cites several facts, among which are the following: (1) 
the individual admitted to illegally using marijuana one time in April 2005 while holding a DOE 
access authorization, and (2) the individual signed two DOE Security Acknowledgements 
certifying that she understood that any use or involvement with illegal drugs could result in the 
loss of her DOE access authorization and despite these acknowledgements, the individual used 
marijuana in April 2005.  Id.   
  
I find that the derogatory information set forth above raises security concerns under Criterion K 
and Criterion L.  Criterion K describes a security concern relating to the use, possession or sale 
of illegal drugs by a person.  The LSO invoked Criterion K because of the individual’s admitted 
past illegal drug use.   The use of an illegal drug is a security concern both because it may impair 
a person’s judgment and because it raises questions about a person’s ability or willingness to 
comply with laws, rules and regulations.  See Guideline H of the Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on December 
29, 2005, by the Assistant to the President for National Security Affairs, The White House 
(Revised Adjudicative Guidelines).  Criterion L relates to information indicating that a person has 
engaged in unusual conduct which shows that a person is not honest, reliable or trustworthy.  In 
this case, the individual’s one-time use of marijuana while holding a DOE access authorization 
calls into question her unwillingness to comply with the law which in turn raises a question about 
her honesty, reliability and trustworthiness.  See id., Guideline E. 

                                                                                                                                                             
section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, 
narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of 
medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8(k).  Criterion L relates to information that a 
person “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual 
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the 
national security.  Such conduct or circumstances include, but are not limited to, criminal behavior, a pattern of 
financial irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which DOE 
previously relied to favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l). 
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III. Findings of Fact 
   
In 2002, the individual completed an application to obtain a DOE security clearance.  As a 
condition of her employment, in October 2002 and January 2003, the individual signed DOE 
Security Acknowledgments certifying, among other things, that she understood that any use or 
involvement with illegal drugs could result in the loss of her DOE access authorization.  Ex. 4 at 
1-2.  After a favorable background investigation, the individual was granted a DOE security 
clearance in April 2003, at the age of 18.  Ex. 5 at 3.  She remained in a cleared status while 
enrolled in college and was temporarily employed at a DOE facility in a “casual” status as a 
student worker during holiday and summer breaks.  Tr. at 19-20; 48.   
 
In April 2005, as a 20-year-old college student, the individual experimented with marijuana on 
one occasion.  Ex. 3 at 44-45.  The individual stated that a friend offered her marijuana at a party 
and admitted that she took “one drag” from the marijuana cigarette.  Id. at 44-48; 60-61.  
According to the individual, she experimented with marijuana because she was young and 
influenced by “peer pressure” from her friend at the party.  Id. at 47; 55.  The individual 
immediately realized that using marijuana was a bad choice.  Id. at 47.  She maintained that this 
was the only occasion in which she used marijuana.  Id. at 46.  She stated that she has learned 
from her mistake and would not use marijuana again because it was not part of the lifestyle that 
she wanted to involve herself with.  Id. at 47; 51.  She further maintained that in the four years 
that have past since her experimentation with marijuana, she has matured, earned a college 
degree and no longer associates with people who use drugs.  Id. at 55. 
 

IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a security 
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with 
the national interest” standard for the granting of security clearances indicates “that security 
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the 
issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
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V.  Hearing Testimony 
 
A.  The Individual 
 
The individual testified that she began working full-time for a DOE contractor during her first 
semester at College #1.  Tr. at 42-43.  Shortly thereafter, the individual transferred to College #2 
and worked only during her holiday and summer breaks.  Id. at 19-20.  The individual 
maintained that from 2005 though 2008, working for the DOE contractor was not a big part of 
her life.  Id. at 45-48.  She believed that during the time that she was enrolled in college as a full-
time student, her employment with the DOE contractor was not active.  Id. at 19-20.   
 
The individual testified that she displayed a bad sense of judgment in experimenting with 
marijuana when she was younger.  Id. at 41.  The individual admitted that she wasn’t thinking 
about the future, but only thinking in the moment because of her youth.  Id. at 46.  She testified 
that she had not used marijuana since the time she experimented with it.  Id. at 55; Ex. 3 at 53.  
The individual emphasized that illegal drug use “is not my character, not who I am, it’s not what 
I want to be.”  Tr. at 55.     
 
The individual stated that she had grown from her mistake and wants to begin her career at DOE.  
Id. at 47; 56-57.  She recently earned a Bachelor of Arts Degree3 and gained valuable insight 
regarding drug and alcohol abuse through her past employment at a counseling agency.  Id. at 
49-51; Ind. Ex. A.  The individual stated that she no longer associates with the individual who 
she used marijuana with at the party in 2005.  Id. at 56.  She maintained that all of her current 
friends are “drug-free.”  Id. at 55.  She stated that if she were ever in an environment where 
illegal drugs were present, she would leave; however, she would never knowingly place herself 
into that environment.  Id. 
 
She stated that she truthfully reported her illegal marijuana use during her re-investigation 
because she has nothing to hide.  Tr. at 52.  She explained that at the time she signed the DOE 
Security Acknowledgements, she was in a rush to get the paperwork completed and at no time 
did she recall anyone emphasizing the significance of the language contained in the security 
acknowledgments.  Id. at 43-44.  She also testified that she currently does not recall the DOE 
Security Acknowledgments that she executed in October 2002 and January 2003 or the content 
of the information contained in them.  Id. at 43.  
 
B.  The Individual’s Friends 
 
Friend #1 has known the individual for about twelve years and was the individual’s roommate 
for the first two years of college, from 2004 until 2006.  Id. at 26-27. According to Friend #1, the 
individual was employed in a “casual” status, meaning she could work for the contractor when 
she was not in school but, during the time she was enrolled as a full-time student, she was not 
actively employed.  Id. at 19-20.  Friend #1 believed the individual’s experimentation with 
marijuana to be a “one-time thing.”  Id. at 23.  Friend #1 recalled that after the incident, the 
                                                 
3 The individual presented a copy of her Bachelor of Arts Degree earned in December 2008.  Ind. Ex. A.   
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individual felt terrible because it wasn’t part of her character.  Id.  The individual told Friend #1 
that she experimented with marijuana because of curiosity and that she didn’t like it.  Id. at 22-
23.  Friend #1 has never known the individual to use illegal drugs or engage in any other type of 
illegal activity.  Id. at 18.  Friend #1 testified that the individual made a mistake, but has since 
matured, earned a college degree and would not put her accomplishments in jeopardy.  Id. at 18-
19; 25.  Friend #1 has daily communication with the individual and socializes with her about two 
to three times a week.  Id. at 25-26.  Friend #1 described the individual as very reliable and 
trustworthy.  Id. at 18.  Friend #1 stated that the individual is dependable in her employment, 
devoted to her schoolwork and is a good friend who had never given her a reason to question her 
reliability or trustworthiness.  Id. at 21.  Friend #1 has full confidence that the individual would 
not use drugs in the future.  Id. at 18. 
 
Friend #2 has known the individual since pre-kindergarten or for about twenty years.  Id. at 39-
40.  Friend #2 was “shocked” that the individual experimented with marijuana because the 
individual was always “turned off” by drug use.  Id. at 33.  Friend #2 testified that when she 
experimented with marijuana on one or two occasions in the past, the individual was “turned off 
by it [and] by me…she was like disgusted.”  Id. at 34.  Friend #2 described the individual as a 
“very responsible” and “loyal” person.  Id. at 35-37.  Friend #2 observed that the individual’s 
lifestyle was far from that of a person who abused drugs.  Id. at 38.  Friend #2 stated that she and 
the individual were good friends and that the individual has never gone against her word or done 
anything to hurt her.  Id. at 34. 
 

VI. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.4   
 
After due deliberation, I have determined that the individual’s access authorization should be 
restored. I find that restoring the individual’s DOE security clearance will not endanger the 
common defense and security and is clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed below. 
 
A.  Criterion K 
 

                                                 
4 When resolving the question of the individual’s eligibility for access authorization, in addition to the applicable 
factors prescribed in 10 C.F.R. § 710.7(c), I am guided by the mitigating conditions set forth in the Revised 
Adjudicative Guidelines. 
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Based on my review of the record and all of the applicable factors and mitigating conditions, I 
find that the individual has mitigated the concern with respect to her one-time marijuana use.5  
First, the individual’s use was isolated and minimal.  See Personnel Security Hearing, Case No. 
TSO-0616 (2009).6  Second, a significant period of time, four years, has passed since her one-
time marijuana use.  Tr. at 54.  Third, I find that the individual was truthful when she testified 
that she has not used marijuana since that time and does not intend to use marijuana in the future.  
Id. at 55.  Fourth, she has demonstrated her intent not to abuse drugs by avoiding those 
acquaintances that she used the marijuana with or anyone who uses illegal drugs.  Id. at 56.  
Finally, her growth and maturity is illustrated by her graduation from college and in her efforts to 
pursue a challenging and rewarding career.  Id. at 49-51; 56-57.   
 
For the foregoing reasons, I believe that the risk that the individual will again use illegal drugs is 
low. Consequently, I find that the individual has resolved the Criterion K security concern. 
 
B.  Criterion L 
 
The Criterion L concern centers on the individual’s admitted drug use while in possession of a 
DOE security clearance.  At the time of her one-time experimentation with marijuana, the 
individual was employed as a temporary student worker who reported to work for a DOE 
contractor during her holiday and summer breaks.  Since that time, the individual has 
considerably matured and taken full responsibility for her poor decision to experiment with 
illegal drugs on that one occasion.  In the four years that have passed since her one-time 
marijuana use, the individual has disassociated herself from individuals who use drugs, 
graduated from college and expressed a sincere desire to begin a challenging and rewarding 
career.  See Mitigating Condition 26(b) of the Revised Adjudicative Guidelines.  In my opinion, 
the individual’s decision to experiment with marijuana can be attributed to her youth and 
immaturity at that time.  Based on the individual’s testimony and demeanor at the hearing, I am 
convinced that she now understands the obligations imposed upon DOE clearance holders.  I am 
further convinced that she will carefully read and execute all security documents and adhere to 
all of the DOE rules and regulations in the future.  See Personnel Security Hearing, TSO-0225 
(2005) (Mitigation of Criterion L concern found where a college student used illegal drugs while 
possessing a DOE Access Authorization), see also Personnel Security Hearing, TSO-0042 
(2004).  For these reasons, I find the individual has mitigated the concern under Criterion L.    
 

                                                 
5 In this instance, I specifically consider mitigating conditions set forth in sections 26(a): the behavior happened so 
long ago, was so infrequent, or happened under such circumstances that it is unlikely to recur or does not cast doubt 
on the individual’s current reliability, trustworthiness, or good judgment; and 26(b): a demonstrated intent not to 
abuse any drugs in the future, such as: (1) disassociation from drug-using associates and contacts; (2) changing or 
avoiding the environment where drugs were used; and (3) an appropriate period of abstinence.  See Guideline H of 
the Revised Adjudicative Guidelines.  The remaining mitigating conditions have no application to the facts of this 
case. 
 
6 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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Additionally cited as Criterion L derogatory information was the fact that the individual had 
signed the DOE Security Acknowledgments certifying that she understood that any use or 
involvement with illegal drugs could result in the loss of her DOE access authorization.  Ex. 1 at 
4; Ex.4 at 1-2.  As stated above, the individual has convinced me that she is unlikely to repeat the 
error in judgment that she made when she was younger.  See Personnel Security Hearing, TSO-
0225 (2005).  Furthermore, because the individual’s one-time use of marijuana led to the 
Criterion L concern and her use is well in the past, I do not have reason to question the 
individual’s reliability, trustworthiness, good judgment or ability to protect classified 
information.  See Mitigating Condition 26(a) of the Revised Adjudicative Guidelines.  
Consequently, I find that the security concern regarding the individual’s violation of DOE 
Security Acknowledgments executed in October 2002 and January 2003 has also been resolved. 
 

VII. Conclusion 
 
Based on the foregoing, I find that the individual has brought forth sufficient evidence to 
mitigate the security concerns under Criteria K and L.  After considering all of the testimony and 
evidence, I therefore find that restoring the individual’s access authorization would not endanger 
the common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual’s access authorization should be restored.  Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:May 15, 2009 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:  Personnel Security Hearing 
 
Filing Date:  January 22, 2009 
 
Case Number:  TSO-0700 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not grant the 
individual an access authorization. 
 

I. Background 
 
The individual applied for an access authorization.  DOE Exh. 3, at 2 (Case Eval., Aug. 
27, 2008).  The Local Security Office (LSO) denied his request and issued him a 
Notification Letter alleging that he “has engaged in unusual conduct or is subject to 
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or 
duress which may cause him to act contrary to the best interests of national security.”  Id. 
(quoting 10 C.F.R. § 710.8(l) (Criterion L)).  The LSO alleges that: 
 

1) The individual is in the military and holds a Department of Defense access 
authorization;  

 
2) In November 2007, he rented an apartment.  When he did not get the salary he 

expected, he could no longer afford the rent;  
 

3) In December 2007, his landlord allowed him to break the lease when he presented 
fraudulent orders showing that he would soon be transferred overseas; and 

 
4) The orders belonged to another serviceman; the individual stole them and altered 

them by inserting his own personal information. 
 
DOE Exh. 1 (Notification Letter, Sept. 16, 2008).   
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The individual requested a hearing to present evidence to resolve the LSO’s security 
concern, and I conducted the hearing on March 26, 2009.  The individual and the DOE 
counsel stipulated that the individual altered a military document and presented it to his 
landlord for the purpose of breaking his lease.  Tr. at 5.  The individual was represented 
by an attorney.  The individual and his supervisor testified. 

 
II. Summary of Hearing Testimony 

 
A.   The Individual’s Supervisor 
 
The individual’s supervisor testified that he has supervised the individual every day for 
approximately 7-8 months.  Id. at 13-14.  The individual’s supervisor “lean[s] on” him 
harder than he leans on other employees because the individual is a “go-to guy[].”  Id. at 
15-16.   
 
The individual is “trustworthy and reliable.”  Knowing that the individual passed off 
forged orders has not caused the individual’s supervisor not to rely on him.  Id. at 17.  He 
does not believe that he will alter documents again.  Id. at 22. 
 
B.   The Individual 
 
The individual testified that he moved into an apartment in December 2007.  Id. at 38.  
The next month, he could no longer afford the rent because he did not receive anticipated 
income.  Id. at 36-38.  To break the lease, he stole his friend’s military transfer orders and 
passed them to his landlord as his own.  Id. at 39-40.  (He had previously heard stories 
from other servicemen about using false orders.  Id. at 52-53.)  Then he moved in with his 
friend.  Id. at 38. 
 
During an Office of Personnel Management (OPM) investigation in February 2008, the 
individual self-disclosed that he broke his lease with “fake orders.”  Id. at 41-43; DOE 
Exh. 13, at 65 (OPM Invest., Feb. 27, 2008).  The investigator then told the individual’s 
military supervisor, who told his friend.  (His friend had not known that he had stolen his 
orders.  See Tr. at 43, 89-90, 94.)  After the OPM investigation, the individual shared his 
fraud with anyone who asked about his clearance, and it became common knowledge.  Id. 
at 97. 
   
The individual “knew” that passing off false orders was “wrong,” and he felt “terrible 
about it.”  Id. at 40.  After he told the OPM investigator, he was relieved to “come clean.”  
Id. at 51.  Honesty is a lesson he learned at church.  See id. at 49.  (He “was raised in a 
church” and “started taking it very seriously in . . . March of 2006.”  Id.)  He tries “really 
hard to be a good person.”  Id. at 105.   
 
The individual has done the “right thing” from January 2008 through the hearing.  Id. at 
54.  He has not falsified other documents or made other false statements to the DOE.  Id.  
He had the opportunity to review the transcript from his personnel security interview 
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(PSI) in August 2008.  If asked the same questions, he would give the same answers.  Id. 
at 39.  He did not leave anything out, nor does he need to add anything.  Id. at 58. 
 
The individual has “learned from” his “mistake” and “won’t do it again.”  Id. at 45-46, 
106.  He has taken steps to better-control his finances: he made a budget, has saved 
money, and has avoided financial obligations.  Id. at 46.  He has not had financial 
problems since January 2008.  Id. at 47.  If he had them again, he would seek financial 
counseling.  Id. at 48.   
 
Upon further questioning, the individual testified that he did not tell the OPM investigator 
that he stole the orders.  Id. at 89.  He acknowledged that he told the OPM investigator 
that his friend “is the only person” who knew of his fraud.  Id. at 98.  (The individual 
could not explain why the friend told the OPM investigator that he was unaware of the 
individual’s fraud.  Id. at 102-103.)  He also acknowledged that he told the PSI 
interviewer that the OPM investigator was the first person he told of his fraud, and that he 
told his friend of his fraud only after the OPM investigation.  Id. at 99.   
 
The individual’s friend was one of the servicemen who gave him the idea of passing off 
false orders.  Id. at 70.  He acknowledged that in August 2008, a PSI interviewer asked 
him who had told him about passing off false orders.  He responded “I couldn’t give you 
any names” because he was “trying to keep” his friend “from being involved.”  Id. at 71.  
In December 2007, the friend asked the individual to be his roommate, because the friend 
needed the money.  Id. at 62, 75, 87.  
 
The orders that the individual stole from his friend were legitimate military orders.  Id. at 
95.  The individual acknowledged that the orders instructed his friend to report overseas 
in February 2008.  However, he could not explain why he would have wanted to move in 
with his friend a month before his friend’s departure.  He then admitted that the orders 
did not belong to his friend.  Id. at 94-96.  He does not know where the orders came from, 
why his friend had them, or whose name he removed.  Id. at 96, 104. 
 

III. Legal Standard 
 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).1   
 

                                                 
1  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of 
the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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The individual must resolve the DOE’s security concerns by presenting evidence to rebut, 
refute, explain, extenuate, or mitigate the allegations supporting the DOE’s security 
concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0598 (2008).  The 
individual must present corroborating evidence to support his or her efforts to resolve the 
DOE’s security concerns.  See Personnel Security Hearing, Case No. TSO-0693 (2009). 
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R.  
§ 710.7(a).  The Hearing Officer shall consider the following factors: witness demeanor 
and credibility; the authenticity and accuracy of documentary evidence; the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledge and participation; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavior changes; the motivation of the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors.  Id. at §§ 710.7(c), 710.27(a)-(b).   

 
IV. Analysis 

 
The LSO presented a Criterion L security concern based on the allegation that the 
individual falsified his friend’s military transfer orders, which he passed to his landlord 
so that he could break a lease.  To mitigate that allegation, he testified that he did the 
“right thing” by coming “clean” to the OPM investigator and telling the DOE the truth.  
 
As the hearing progressed, the individual’s testimony became strained.  He 
acknowledged that he failed to tell the OPM investigator a key detail – that he stole the 
orders.  Then he acknowledged that while he told the OPM investigator that his friend 
knew of his fraud, he later told the PSI interviewer that his friend knew of the fraud only 
after the OPM investigation.  He also acknowledged that he withheld his friend’s name 
from the PSI interviewer.  Then his story ruptured.  Despite his sworn testimony at the 
PSI and earlier in the hearing, he admitted that the orders did not belong to his friend.   
 
The crux of the LSO’s allegation is the individual’s honesty.  Yet, throughout the 
administrative review process, he was untruthful.2  Therefore, I find that the individual 
has not mitigated the LSO’s allegation. 

                                                 
2 The individual’s pervasive untruthfulness caused me to ignore his additional arguments that (i) he 
improved his finances, which motivated his fraud; and (ii) his supervisor considers him trustworthy and 
reliable. 
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V. Conclusion 
 
For the above reasons, I find that the individual has not resolved the LSO’s Criterion L 
security concern.  Therefore, I find that the DOE should not grant the individual an 
access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 7, 2009 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:  Personnel Security Hearing 
 
Filing Date:  January 22, 2009 
 
Case Number:  TSO-0701 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s suspended access authorization. 
 

I. Background 
 
In August 1977, the Local Security Office (LSO) granted the individual an access 
authorization.  DOE Exh. 3, at 2 (Case Eval., Sept. 23, 2008).  In September 2008, the 
LSO suspended his access authorization and issued him a Notification Letter alleging that 
the he “has engaged in unusual conduct or is subject to circumstances which tend to show 
that he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he 
may be subject to pressure, coercion, exploitation, or duress which may cause him to act 
contrary to the best interests of national security.”  DOE Exh. 1 (Notification Letter, Sept. 
25, 2008) (quoting 10 C.F.R. § 710.8(l) (Criterion L)).  The LSO stated the following 
bases for its Criterion L security concern: 
 

1) Since 2003, three or four times a month the individual has visited public parks to 
engage in sexual activity; 

 
2) The individual acknowledged his behavior’s illegality and that he risks getting 

arrested; 
 

3) In July 2008, at a public park the individual showed his penis to a person who he 
believed was interested in sex.  He was arrested for Public Exposure; and 
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4) In September 2008, the individual was found guilty and placed on probation.1 
 
Id.   
 
The individual then requested a hearing to present evidence to resolve the LSO’s security 
concern, and I conducted the hearing on March 25, 2009.  The individual was represented 
by an attorney.  The individual testified and did not call another witness. 
 
Prior to the hearing, the individual argued that his conduct did not actually violate the 
law.  DOE Exh. 2, at 1 (Sworn Response to Statement of Charges, Jan. 9, 2009).  He 
noted that city law only forbids someone from exposing their genitals when the exposure 
will “likely cause affront or harm.”  E-mail from Individual’s Attorney to David M. 
Petrush, Mar. 5, 2009.  He argued that he never exposed himself to anyone who might 
have been offended.  Memorandum of Telephone Conversation between the Individual’s 
Attorney, the DOE Counsel, and David M. Petrush, Mar. 5, 2009. 
 

II. Summary of Hearing Testimony 
 
In July 2008, the individual left work early to visit a public park to engage in sexual 
activity.  See Tr. at 8, 29, 88.  In an undercover sting operation, he was arrested for Public 
Exposure.  Id. at 9.  He pleaded guilty and was given two years of probation.  As 
conditions of his probation, the individual must (i) avoid public parks; (ii) not expose 
himself in public; and (iii) obey other laws.  Id. at 18-19; see also Hearing Exh. A (Order 
of Probation, n.d.). 
 
The individual testified that he exposed himself due to stress in his marriage.  Tr. at 20.  
The stress began in February 2008, when his pregnant daughter-in-law and her child 
moved in with him and his wife.  Id. at 31-32.  He and his wife cooked, cleaned, and 
babysat, which “took up . . . most of [their] time.”  Id. at 32.  Caring for others interfered 
with their intimacy because they did not have time for their relationship.  Id. at 21, 25-26.  
The individual walked in the park to relieve his stress.  Id. at 21, 30. 
 
The individual also testified that in 2003 he began exposing himself in public parks 
because he has a long-standing attraction to men.  Id. at 33, 35.  After he exposed himself 
he told his wife of his attraction, which “was hard on her.”  Id. at 33, 36.  They “started . . 
. taking each other for granted” and “drifting apart.”  Id. at 33-34.  Three or four times a 
month the individual sought other men because he “felt like [his marriage] was damaged 
and deteriorated” and he wanted to “explore.”  Id. at 35-36, 53.  (When he began 
exposing himself, the only stress in his marriage was caused by his attraction to men; he 
does not blame his activities only on the stress from his daughter-in-law.  Id. at 33-36, 

                                                 
1 The Notification Letter also states that the individual was convicted.  DOE Exh. 1 (Notification Letter, 
Sept. 25, 2008).  The individual pleaded guilty but has not been convicted; rather, the individual was given 
a “suspended imposition of sentence” (SIS).  See Hearing Exh. B (Citation, July 11, 2008).  Under 
applicable state law, an SIS is not a conviction because a conviction requires a “final judgment,” and an 
SIS is not a final judgment. 
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86.)  He never went to the park on the weekend; he left work early so that his wife did not 
know when he went.  See id. at 77-79.   
 
In February 2009, the individual and his wife sought counseling to reduce their marital 
stress.  Id. at 24-25, 37.  Their two sessions have “helped tremendously.”  Id. at 24.  They 
are now “more open with each other,” which has “brought [them] closer” and allowed 
them to “take time out for [them]selves.”  Id.  Their intimacy has improved.  Id. at 25-26.  
He and his wife decided that they love each other and want to stay married.  Id. at 36-37.  
The individual does not plan to seek intimacy outside his marriage.  Id. at 86.  They have 
no set counseling schedule, but will continue as needed.  Id. at 27, 38. 
 
The individual’s marital counseling has helped him to “learn[] not to act on” his 
attraction to men and expose himself, although he has not received counseling 
specifically for that purpose.  See id. at 51, 81.     
 
The individual has not told his wife about his liaisons because he does not want her to 
know that he has been unfaithful.  Id. at 40, 87.  (Nor did he tell his marriage counselor.  
Id. at 41, 48.)  When he was arrested, he lied to his wife – he told her that he was arrested 
for urinating in the park.  Id. at 43.  When the DOE counsel pointed out that in two 
separate personnel security interviews (PSI’s) he said that he told his wife of his liaisons, 
he said that he told his wife of his “attraction to men,” but not that he “acted on it.”  Id. at 
41-45. 
 
The individual would not be coerced into divulging information, even if someone 
threatened to tell his wife.  Id. at 70, 73. 
 
The individual thought that exposing himself was illegal.  Id. at 52.  The individual can 
only offer his “word” to show that since being arrested, he has complied with the terms of 
his probation by avoiding public parks and not exposing himself or breaking the law.  Id. 
at 54, 80-81, 84-85.   
 

III. Legal Standard 
 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).2   
 

                                                 
2  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of 
the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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The individual must resolve the DOE’s security concerns by presenting evidence to rebut, 
refute, explain, extenuate, or mitigate the allegations supporting the DOE’s security 
concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0598 (2008).  The 
individual must present corroborating evidence to support his or her efforts to resolve the 
DOE’s security concerns.  See Personnel Security Hearing, Case No. TSO-0693 (2009). 
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R.  
§ 710.7(a).  The Hearing Officer shall consider the following factors: witness demeanor 
and credibility; the authenticity and accuracy of documentary evidence; the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledge and participation; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavior changes; the motivation of the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors.  Id. at §§ 710.7(c), 710.27(a)-(b).   

 
IV. Analysis 

 
The allegations supporting the LSO’s Criterion L security concern are that in 2003 the 
individual began exposing himself in public parks, which culminated in his 2008 arrest.  
For the following reasons, I find that he has not resolved the LSO’s security concern.  
 
First, the individual’s argument that his conduct did not actually violate the law does not 
mitigate the allegations.  His conduct was likely illegal because he was arrested and 
pleaded guilty.  Even if it were legal, by engaging for five years in conduct he thought 
illegal, he showed poor judgment. 
 
Second, the individual did not present evidence to corroborate that since his arrest, he has 
not visited public parks to expose himself.  Corroborating evidence could have included 
timesheets and testimony from his supervisor to show that he has not been leaving work 
early.  He could have also presented testimony – perhaps from his wife and a counselor – 
that he has repaired his marriage and has received counseling to avoid publicly acting on 
his attraction to men. 
 
Third, the individual is subject to coercion because he wishes to stay married, and his 
wife is unaware of his liaisons.  The individual said that he would resist coercion if 
someone threatened to tell his wife.  Yet, his credibility is poor.  He hid his liaisons for 
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five years.  When he was arrested he lied to his wife.  Then during counseling – a process 
hinging on honesty – by omission he lied to his wife and his counselor.  His hearing 
testimony contradicted his PSI testimony that he had told his wife of his liaisons. 
 
Fourth, the individual has not completed his probation, which is a basis for the LSO’s 
security concern. 
 

V. Conclusion 
 
For the above reasons, I find that the individual has not resolved the LSO’s Criterion L 
security concern.  Therefore, I find that the DOE should not restore the individual’s 
access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 30, 2009 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   January 23, 2009 
 
Case Number:   TSO-0702 
 
 
 
This Decision concerns the eligibility of XXXX X. XXXXXXXX (hereinafter referred to as “the 
Individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s access authorization should not be granted. 
 
I.  BACKGROUND  
 
The Individual is an applicant for a DOE security clearance.  The Local Security Office’s (LSO) 
evaluation of the Individual’s eligibility for a DOE security clearance began with the 
Individual’s completion and submission of a Questionnaire for National Security Positions 
(QNSP) on June 14, 2006.  The LSO’s evaluation also included a background investigation 
conducted by the Office of Personnel Management (OPM).  During the OPM investigation and 
in his answers to the questions posed in the QNSP, the Individual candidly disclosed an 
extensive history of illegal drug use.    
 
On March 21, 2008, the LSO conducted a Personnel Security Interview (PSI) of the Individual.1  
During this PSI, the Individual elaborated upon his extensive history of illegal drug use.  He first 
experimented with marijuana in 1972 or 1973, while he was in college.  Exhibit 5 at 71-73.  By 
the time the Individual received his master’s degree, his marijuana use had increased to a 
frequency of three or four times a week.  Id. at 79.  The Individual also experimented with LSD 
on five occasions while he was attending college.  Id. at 69.  After the Individual obtained his 
master’s degree, he accepted employment at a large corporation (Employer A).  He began 
working at Employer A in 1978.  Id. at 96.  While he was working for Employer A, his 
marijuana use declined to approximately six times a year.  Id. at 98.  However, he also reported 
that he experimented with cocaine on five occasions during the early 1990’s.  Id. at 69.  In 

                                                 
1  The transcript of the March 21, 2008, PSI appears in the record as Exhibit 5. 
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approximately 1997, the Individual became dissatisfied with Employer A and began using 
marijuana more frequently, especially around the holidays, which he found depressing.  Id. at 
112-115.  The Individual estimated that he used marijuana on 50 occasions during his last year at 
Employer A.  Id. at 116.  Toward the end of his tenure at Employer A, the Individual’s spouse 
expressed concern about his marijuana use and asked him to quit.  Id. at 140.  He stopped using 
marijuana for a year “in order to show her [he] was not an addict.”  Id. at 140-142.   
 
In 2000, the Individual left Employer A and accepted a position with a DOE subcontractor, 
Employer B.  Exhibit 5 at 126.  The Individual relocated in order to accept this position with 
Employer B.  When he began working with Employer B, the Individual was no longer using 
illegal drugs.  Id. at 126-127.  The Individual accepted this position with Employer B with the 
understanding that he would be assigned to a particular function (Function A).  Function A 
required a DOE security clearance. It became clear that Employer B’s foreign ownership would 
prevent him from obtaining a DOE security clearance.  At this time, the Individual also was 
experiencing communication problems with his spouse.  Id. at 136.  The Individual became 
depressed.  Id. at 137.  He began using marijuana again in April 2005 and continued using it until 
January 2006.  Id. at 143.  The Individual used marijuana two to three times per week and spent 
approximately $100 dollars a month on marijuana during this period.  Id. at 146-147.  In January 
2006, the Individual decided to quit using marijuana because he wanted to obtain a security 
clearance.  Id. at 152-53.  In April 2006, the Individual began working for another DOE 
subcontractor, Employer C.  The Individual accepted the position with Employer C with the 
understanding that he would be assigned to Function A.                                 
 
On two occasions during the PSI, the Individual was reminded that his extensive illegal drug use 
raised a concern about his willingness to abide by rules and regulations.  On both occasions, the 
Individual responded by stating that marijuana use is “a victimless crime.”  Exhibit 5 at 57, 148-
151.  The Individual was then asked if he was able to comply with laws or rules he with which 
he disagreed.  The Individual indicated he understood that, in order to obtain and maintain a 
security clearance, he would have to obey rules and laws he disagreed with and that he was 
willing to do so.  Id. at 58-60.  The interviewer suggested to the Individual that he was not 
obligated to “be under a system that you’re so against.” The Individual stated “I’m not against 
it.”  Id. at 59.          
 
During the PSI, the Individual was asked if he associates with people who use illegal drugs.  The 
Individual indicated that one of his friends uses marijuana.  DOE Exhibit 5 at 178.  The 
Individual was advised that he could not continue to associate with anyone who uses illegal 
drugs.  The Individual asked a number of questions about this policy and then indicated his 
willingness to abide by it.  Id. at 198-199.  The Individual later stated that he felt that the non-
association policy was “hairsplitting at the bureaucracy level” and went on to state that while he 
understood the necessity of “living by the rules,” the policy “does not fill me with confidence 
about the way the government runs if the minutiae we’re discussing here, does not have anything 
to do with protecting national security.”  Id. at 203-204.    
 
At the LSO’s request, a DOE consultant psychiatrist (the DOE Psychiatrist) conducted a forensic 
psychiatric examination of the Individual on June 23, 2008.  Exhibit 3 at 1.  Prior to examining 
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the Individual, the DOE Psychiatrist reviewed selected portions of the Individual=s security file 
and selected medical records.  On June 28, 2008, the DOE Psychiatrist issued a report (Report) 
in which he opined that the Individual met the criteria for cannabis abuse set forth in the 
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition-Text Revised (DSM-IV-
TR) for “many of the years between 1973 and 2005.”  Id. at 10.  The DOE Psychiatrist further 
opined that the Individual was no longer using marijuana and could not presently be diagnosed 
with cannabis abuse.  Id.  Accordingly, the DOE Psychiatrist opined that the Individual was 
rehabilitated or reformed from his cannabis abuse.  Id. 
 
On January 23, 2009, the LSO initiated an administrative review proceeding.  See 10 C.F.R. ' 
710.9. The LSO then issued a letter notifying the Individual that it possessed information that 
raised a substantial doubt concerning his eligibility for access authorization (the Notification 
Letter). The Notification Letter specifies two types of derogatory information described in 10 
C.F.R. ' 710.8(k) and (l).2  Specifically, the Notification Letter alleges that the Individual used 
marijuana, cocaine and LSD for over 32 years, associates with a known illegal drug user, 
expressed his view that that marijuana should be legalized, and his opinion that the DOE policy 
forbidding clearance holders from association with known criminals did not inspire him with 
confidence in the way in which the government is run.   
   
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on January 23, 2009.  At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) 
and (g), I took testimony from the Individual and seven other witnesses.  See Transcript of 
Hearing, Case No. TSO-0702 (hereinafter cited as ATr.@). The LSO submitted 6 exhibits, marked 
as Exhibits 1 through 6.  The Individual did not submit any exhibits. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
                                                 
2 The Notification Letter alleges that the Individual has: (1) A[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to 
section 202 of the Controlled Substances Act of 1970 . . . .@ 10 C.F.R. ' 710.8(k); and (2)  “[e]ngaged in any unusual 
conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national security.” 
10 C.F.R. ' 710.8(l). 
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knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  ANALYSIS 
 
A.  Criterion K 
 
The Individual admits that he used cannabis for over 32 years and that his cannabis use was often 
heavy and frequent.  The Individual has also admitted that he has experimented with LSD and 
cocaine and that he has regularly associated with a friend who still uses marijuana.  The use of an 
illegal drug, such as cannabis, LSD, or cocaine raises questions about an individual’s reliability 
and trustworthiness, both because it may impair judgment and because it raises questions about a 
person’s ability or willingness to comply with laws, rules, and regulations.  Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued by the 
Assistant to the President for National Security Affairs, The White House (December 29, 2005) 
(Adjudicative Guidelines) at 11 (Guideline H).  Accordingly, the LSO properly invoked 
Criterion K.  Therefore the only question before me under Criterion K is whether the security 
concerns raised by the Individual’s illegal drug use and association with a friend who still uses 
marijuana have been mitigated or resolved.  I find that security concerns raised under Criterion K 
by the Individual’s extensive illegal drug use have not been mitigated.  However, his association 
with a friend who uses marijuana has been sufficiently mitigated.   
 
1.  Association with a Known Criminal 
 
The Individual has admitted that one of his friends uses marijuana.  At the time of the PSI, the 
Individual was associating with this person on a biweekly basis.  It is well settled that marijuana 
use is a criminal activity which violates both federal and state law.  The Adjudicative Guidelines 
state that association with persons involved in criminal activity is a condition which can raise a 
security concern and may be a disqualifying factor in evaluating a person’s eligibility for a 
security clearance.  Guideline E at ¶ 16(g).  At the hearing, the Individual testified that he no 
longer closely associates with his friend who uses marijuana, although he has spoken to her when 
he sees her around their community.  The Individual’s wife testified that the Individual and she 
discussed their relationship with the friend who uses marijuana and had decided as a couple that 
they would discontinue their relationship with this friend.  Tr. at 75-76.  Paragraph 17 of 
Guideline E sets forth conditions that could mitigate security concerns.  Paragraph 17(g) 
provides that security concerns arising under ¶ 16(g) can be mitigated when “association with 
persons involved with criminal activity has ceased.”  I therefore find that the security concerns 
raised by the individual’s association with a known drug user have been mitigated.   
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2.  Illegal Drug Use 
 
Guideline H of the Adjudicative Guidelines sets forth conditions that could mitigate security 
concerns raised by illegal drug use.  The Individual has not shown that any of the conditions set 
forth at ¶ 26 of Guideline H have been met in the present case.3  The Individual’s cannabis drug 
use was extensive and frequent.  His illegal use occurred over a 32-year period (although he did 
stop using drugs for a period of approximately 5 years during this period).  His illegal drug use 
often occurred during periods of stress or unhappiness.  It is also important to note that while the 
Individual’s drug use started when he was in college, it also continued well into the Individual’s 
middle age.       
 
I am fully convinced that the Individual has been open and honest about his drug use during the 
security clearance process.  He openly and consistently set forth his entire drug use history 
during the QNSP and PSI.  It was quite clear from the manner in which the Individual conducted 
himself during the hearing and the PSI, that the Individual is a particularly open, candid, and 
sincere person.  Because of my belief in the Individual’s candor, I am also convinced that the 
Individual’s testimony that he has not used illegal drugs for three years is accurate.  This 
testimony was also corroborated by his wife’s testimony and the drug testing conducted by the 
DOE psychiatrist.  Furthermore, I believe that the Individual’s testimony that he intends to 
refrain from illegal drug use for as long as he holds a security clearance is sincere.  However, I 
am left with an unresolved concern about the Individual’s potential for future marijuana use.  
Specifically, I am concerned that the Individual is in denial about the strength of his attraction to 
marijuana.   
 
There exist several bases for my concern about the Individual’s lack of insight into his marijuana 
use.  First, the Individual may be minimizing the frequency of his past marijuana use.  The 
Individual has described the greatest frequency of his drug use as three or four times a week.  
Exhibit 5 at 79.  However, the Individual’s spouse testified that the Individual occasionally used 
marijuana on a daily basis. Tr. at 84.  Second, there is a significant pattern which indicates that in 
periods of stress or unhappiness, the Individual relies upon marijuana to help him cope.  Third, 
the DOE Psychiatrist found that the Individual could, for many years, be diagnosed with 
cannabis abuse, i.e. that his marijuana use was causing significant interpersonal and vocational 
problems for him.  However, when I asked the Individual at the hearing if he felt marijuana 
posed a danger to him, he opined that it only presented the danger of damaging his lungs.  
Finally, the high frequency of use and extensive duration of the Individual’s marijuana use 
indicate that the Individual had a particularly strong attraction to marijuana use.  Because I am 
still concerned that the Individual might return to cannabis use upon suffering personal or 
professional setbacks, when I weigh the Individual’s 32 years of illegal drug use against his three 
years of abstinence, I still am not convinced that the Individual has sufficiently resolved the 
security concerns arising from his illegal drug use.  Accordingly, I find that the security concerns 
raised by the LSO under Criterion K have not been resolved.       
 

                                                 
3 Paragraph 26(b)(1) and (3) provide that “disassociation from drug-using associates and contacts” and “an 
appropriate period of abstinence” are “conditions that could mitigate security concerns.”  Guideline H at ¶ 26. 
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B.  Criterion L   
 
The Notification Letter asserts that the Individual has established a 32-year long pattern of 
violating federal and state law by smoking marijuana.4  Statement of Charges at ¶ II.A. and 
¶ II.B.  The Individual’s longstanding pattern of violating federal and state laws by using illegal 
drugs raises significant security concerns under Criterion L.  The Individual has failed to 
mitigate these concerns.   
 
The Individual has shown little or no remorse for his 32-year pattern of frequent law-breaking.  
On two occasions during the PSI, the Individual was confronted with the fact that his illegal drug 
use had exhibited a long-term pattern of willingness to disregard laws or rules.  The only 
explanation offered by the Individual was his belief that marijuana use was a “victimless crime.”  
Exhibit 5 at 57, 148-151.  In other words, he did not regret breaking the law, since the law in 
question was, in his opinion, unjust.  At the hearing, the Individual stated: “I now recognize 
intellectually, that I should have stopped using marijuana upon leaving college.”  Tr. at 51.  If the 
DOE entrusts an individual with a security clearance, the DOE has to be able to trust that 
individual will always obey its rules and regulations, even if that individual disagrees with them 
or feels they are not necessary.  In the present case, the Individual appears to consider picking 
and choosing among laws as a viable option for his future conduct.  Accordingly, I find that the 
Individual has not resolved the security concerns raised under Criterion L by his longstanding 
pattern of frequently violating federal and state laws.    
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria K and L.  I 
find that the Individual has not mitigated the security concerns raised under both Criteria K and 
L.  In the end, I find that the Individual has not demonstrated that granting his security clearance 
would not endanger the common defense and would be clearly consistent with the national 
interest.  Accordingly, I find that the Individual's access authorization should not be granted.  
The Individual may seek review of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. ' 710.28. 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 14, 2009 

                                                 
4  The LSO has invoked another two other concerns under Criterion L.  Specifically the LSO asserts that the 
Individual’s stated beliefs that (1) marijuana should be legal, and (2) he does not agree with DOE’s policy of non-
association with marijuana users both raise security concerns under Criterion L.  However, an individual’s personal 
belief that marijuana should not be illegal does not raise a security concern under Criterion L.  Moreover, given the 
Individual’s stated willingness to comply with the DOE’s policy of non-association with criminals, his stated belief 
that this policy is not in the nation’s best interest does not raise any valid security concerns under Criterion L either. 
  
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
May 4, 2009 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
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Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 27, 2009 
 
Case Number:  TSO-0703 
 
 
This decision concerns the eligibility of XXXX X. XXXXX (hereinafter referred to as "the 
Individual") to maintain an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.@1  This decision considers whether, on the basis of the evidence in 
this proceeding, the Individual's security clearance should be restored.  For the reasons stated 
below, I find that the Individual’s security clearance should be restored. 
 

I.  BACKGROUND  
 
On May 2, 2007, the Individual was arrested for Driving While Intoxicated (DWI).  The 
Individual had previously been arrested for DWI on April 1, 1988.  After it was notified of the 
May 2, 2007, DWI, the Local Security Office (LSO) conducted a personnel security interview 
(PSI) of the Individual on July 1, 2008.2  This PSI failed to resolve the security concerns raised 
by his two alcohol-related arrests.  In fact, additional derogatory information concerning the 
Individual was obtained during this PSI.  During this PSI, the Individual admitted that he had 
consumed five alcoholic beverages on November 24, 2007, in violation of his probation.  The 
Individual also admitted drinking to excess, driving while intoxicated on approximately 20 
occasions, and arriving late to work because of hangovers on two occasions.       
 
At the LSO’s request, the DOE consultant psychiatrist (the DOE Psychiatrist) conducted a 
forensic psychiatric examination of the Individual on September 18, 2008.  Exhibit 12 at 1.  In 
addition to conducting this examination, the DOE Psychiatrist reviewed selected portions of the 
Individual=s security file and selected medical records.  On September 24, 2008, the DOE 
Psychiatrist issued a report (Report) in which he opined that the Individual met the criteria for 
alcohol abuse set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth 
                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  The transcript of this PSI appears in the record as Exhibit 25.  



 
 

2

Edition-Text Revised (DSM-IV-TR). Id. at 8.  The DOE Psychiatrist further opined that the 
Individual was not sufficiently rehabilitated or reformed from his alcohol abuse.  Id. at 10. 
  
Accordingly, the LSO initiated an administrative review proceeding and issued a letter notifying 
the Individual that it possessed information that raised a substantial doubt concerning his 
eligibility for access authorization (the Notification Letter).  See 10 C.F.R. ' 710.9.  The 
Notification Letter specified derogatory information described in 10 C.F.R. ' 710.8(j).3  
Specifically, the Notification Letter alleges that the Individual suffers from alcohol abuse, has a 
history of two alcohol-related arrests, had consumed five alcoholic beverages on November 24, 
2007, in violation of his probation, admitted drinking to excess, had operated a motor vehicle 
while he was intoxicated on approximately 20 occasions, and had arrived late to work because of 
hangovers on two occasions.   
   
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on January 28, 2009.  At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) 
and (g), I took testimony from the Individual and seven other witnesses.  See Transcript of 
Hearing, Case No. TSO-0703 (hereinafter cited as ATr.@). The LSO submitted 26 exhibits, 
marked as Exhibits 1 through 26, while the Individual submitted 19 exhibits, marked as Exhibits 
A through S. 
 

II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 

                                                 
3  The Notification Letter alleges, in relevant part, that the Individual has:  “Been, or is, a user of alcohol habitually 
to excess, or has been diagnosed by a psychiatrist . . . as . . . suffering from alcohol abuse.”  10 C.F.R. ' 710.8(j) 
(Criterion J). 
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testimony and exhibits presented by both sides in this case. 
 

III.  THE SECURITY CONCERN AT ISSUE 
 
As noted above, the sole security concern at issue is Criterion J.  The LSO relied on the DOE 
Psychiatrist’s diagnosis of alcohol abuse, the Individual’s two alcohol-related arrests, his 
consumption of alcoholic beverages in violation of his probation, his operation of a motor 
vehicle while intoxicated on approximately 20 occasions and his admission that he had engaged 
in excessive alcohol consumption throughout his adult life, as justification for invoking this 
criterion.  Alcohol abuse and excessive alcohol consumption often lead to the exercise of 
questionable judgment or the failure to control impulses, and can raise questions about an 
individual’s reliability and trustworthiness.  Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 
National Security Affairs, The White House (December 29, 2005) (Revised Guidelines), 
Guideline G at 10.   
 

IV.  FINDINGS OF FACT AND CONCLUSIONS OF LAW  
 
The Individual acknowledges that he has habitually used alcohol to excess and suffers from 
alcohol abuse.  Tr. at 22.  Accordingly, the only issue before me is whether the Individual has 
submitted sufficient evidence of rehabilitation and reformation to resolve the security concerns 
raised by his habitual use of alcohol to excess and alcohol abuse.  After considering all of the 
evidence in the record, I find that he has done so.  
 
The DOE Psychiatrist opined in his Report that the Individual would need to participate in an 
“outpatient treatment of moderate intensity for a period of one year in order to provide adequate 
evidence of rehabilitation or reformation.”  DOE Exhibit 12 at 10.  The DOE Psychiatrist defined 
“moderate intensity” as a treatment regime such as SMART or Alcoholics Anonymous once per 
week, or substance abuse counseling on a frequency determined by his counselor.  Id.  The DOE 
Psychiatrist further opined that the Individual would need to abstain from using alcohol for “a 
minimum of one year.” Id.  The testimony of the Individual, his sister, his close friend and his 
counselors has convinced me that the Individual has exceeded the DOE Psychiatrist’s treatment 
recommendations.  
 
The Individual’s testimony convinced me that he had recognized that he has a problem with 
alcohol and had taken appropriate actions to address his alcohol abuse.  The most important 
action taken by the Individual to address his alcohol abuse has been his decision to permanently 
abstain from his use of alcohol.  The Individual’s last use of alcohol occurred on November 24, 
2007.  At the hearing, the Individual testified that it had been 473 days since his last drink.  Tr. at 
118.  The Individual also testified that he is committed to permanently abstaining from the use of 
alcohol.  Id. at 35-36.  The testimony of the Individual’s sister and a close friend corroborated 
this testimony.      
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The Individual has sought treatment for his alcohol abuse from several complementary sources.4  
Since May 18, 2007, he has been seeing a counselor for individual psychotherapy.  Tr. at 26-27.  
The Individual attends group therapy for an hour and a half each week.  Id. at 27-28. Since 
October 2008, the Individual has been attending Alcoholics Anonymous (AA) meetings on a 
weekly basis.5  The Individual’s testimony has convinced me that his treatment for alcohol abuse 
has been effective.  During his testimony, it became obvious that the Individual has gained 
recognition of the negative effects that alcohol has had on his life and an understanding of the 
factors that led him to abuse alcohol.6 
 
The Individual’s counselor (the Counselor) testified on his behalf.  The Counselor’s testimony 
was highly favorable to the Individual.  The Counselor testified that she is a Licensed 
Professional Clinical Counselor, a Licensed Substance Abuse Associate, and a Licensed Alcohol 
and Drug Abuse Counselor.  Tr. at 109-110.  The Individual has been receiving 
psychotherapeutic services from her since May 12, 2007.  Id. at 110.    Noting that the Individual 
is in “full sustained remission,” she testified that his “prognosis is great . . . [and] improving.”  
Id. at 133-134, 136.  The Counselor testified that the Individual has acknowledged his alcohol 
abuse and become aware of how alcohol affects him and others, and has accordingly made 
positive changes in his behavior.  Id. at 115-116.  The Individual now realizes he needs to 
permanently avoid alcohol.  The Individual has also moved towards an internal “locus of 
control” so he is less likely to be influenced by peer pressure.  Id. at 116.  The Counselor noted 
that the Individual had “a huge heightened awareness in his behavioral choices.”  Id. at 124.  She 
states that the reports she receives from the Facilitator of the Relapse Prevention Group, 
discussed below, are very encouraging.  Id. at 125.  The Counselor testified that the Individual’s 
maintenance of sobriety for fourteen months is evidence of his reformation.  Id. at 120. 
 
The Facilitator of the Individual’s Relapse Prevention Group (the Facilitator) also testified on the 
Individual’s behalf. The Facilitator’s testimony was highly favorable to the Individual.  The 
Facilitator testified that the Individual has attended every weekly session of his group since 
October 2008.  Tr. at 142.  The Facilitator testified that the Individual brings to the group “a very 
positive attitude.”  Id.  The Individual now realizes he has abused alcohol and “stays clean” and 
is strong and very determined to stay sober.  Id. at 147-148.  The Facilitator believes that the 
Individual is making excellent progress and is highly unlikely to relapse.  Id. at 143.  
Specifically, he testified that there is a less than 10 percent chance that the Individual will 
relapse.  Id. at 151.   
 

                                                 
4   The Individual testified that he had received 15 hours of treatment from his counselor, attended 34.5 hours of his 
relapse prevention support group and attended 28 hours of AA meetings.  Tr. at 40.  The Individual also attended a 
DWI class and a victim’s impact class.  Id. at 45-46. 
 
5 The Individual is not working the 12-Steps program under AA and has not obtained an AA sponsor.  Tr. at 25, 49-
50.  In view of the treatment that Individual has received and continues to receive, none of the expert witnesses that 
testified at the hearing were concerned that this factor might detract from the Individual’s sobriety.  
 
6  For example, the Individual testified that he was using alcohol as “a crutch to talk to women” and now recognizes 
that some friends, places and music are “triggers” for his alcohol abuse.  Tr. at 19. 
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The DOE Psychiatrist’s testimony was also highly favorable to the Individual.  The DOE 
Psychiatrist was present during the entire hearing and testified after the other witnesses 
concluded their testimony.  He testified that the Individual has now provided adequate evidence 
of rehabilitation and reformation.  Tr. at 173.  The DOE Psychiatrist testified that after he 
reviewed the Individual’s security file and conducted his examination of the Individual, he 
concluded that the Individual suffered from alcohol abuse.  Id. at 156.   He based this conclusion 
primarily on the Individual’s two DWI arrests. The DOE Psychiatrist testified that the Individual 
barely qualified for the alcohol abuse diagnosis when he first examined him in September 2008.  
Id. at 156, 162-163.  However, when the DOE Psychiatrist examined the Individual he only had 
10 months of sobriety.  Id. at 157-158.  The DOE Psychiatrist believes that an Individual 
generally needs a full year of sobriety in order to establish reformation or rehabilitation.  Id. at 
159.  Even though the Individual had 10 of the 12 months of sobriety the DOE Psychiatrist 
believes is generally necessary, the Individual had used alcohol in violation of his probation (10 
months earlier), did not yet fully recognize that he had an alcohol problem and was in a 
relationship with a woman who did not fully support his sobriety.  Id. at 157-161. The DOE 
Psychiatrist testified that the Individual’s alcohol abuse diagnosis has expired, since the 
Individual has now been alcohol free for 14 months.  Id. at 165.  Among the factors cited by the 
DOE Psychiatrist in favor of the Individual’s rehabilitation and reformation are the Individual’s 
increased involvement in AA, his motivation to keep his job, and his realization that his 
relationships were undermining his sobriety.  Id. at 170-172.                  
 
After carefully weighing all of the evidence in the record, including the testimony of the DOE 
Psychiatrist, I am convinced that the Individual recognizes that he suffers from alcohol abuse, is 
fully committed to his recovery and has provided sufficient evidence of reformation and 
rehabilitation.  Accordingly, I am convinced that the risk that the Individual will return to alcohol 
use is acceptably low.  I therefore conclude that the Individual has resolved the security concerns 
regarding his alcohol abuse.   
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has resolved the security concerns 
raised under Criterion J.  Therefore, the Individual has demonstrated that restoring his security 
clearance would not endanger the common defense and would be clearly consistent with the 
national interest.  Accordingly, I find that the Individual’s security clearance should be restored.  
The DOE may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 4, 2009 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.
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                                                      DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      February 18, 2009

Case Number:                      TSO-0704

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”)

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear

Material.” 1 For the reasons set forth below, I conclude that the individual should not be granted a

security clearance at this time. 2 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on his behalf in connection with that employment. As part of the process of applying for

access authorization, the individual completed a Questionnaire for National Security Positions

(QNSP), and was interviewed by an Office of Personnel Management (OPM) investigator. During

this interview, the individual provided information that was inconsistent with information that he

provided on his QNSP. Because this inconsistency raised security concerns, the local security office

(LSO) conducted a Personnel Security Interview (PSI) in June 2008. When the LSO determined that

PSI did not resolve these concerns, it informed the individual of this determination in a letter that

set forth the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to

this letter as the Notification Letter. 



- 2 -

3 Criterion (f) defines as derogatory information indicating that the individual “has deliberately

misrepresented, falsified, or omitted significant information from . . . a [QNSP or] written or oral

statements made in response to official inquiry on a matter that is relevant to a determination

regarding eligibility for DOE access authorization . . . .” Criterion (k) pertains to information

indicating that the individual has “sold, transferred, possessed, used, or experimented with a . . .

substance listed in the Schedule of Controlled Substances established pursuant to section 202 of the

Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, . . . etc.) except as

prescribed or administered by a physician” or otherwise authorized by federal law. Under criterion

(l), information is derogatory if tends to show that the individual is not honest, reliable or

trustworthy; or if it furnishes reason to believe that he may be subject to pressure, coercion,

exploitation or duress which may cause him to act contrary to the best interests of national security.

 

The Notification Letter included a statement of derogatory information that created a substantial

doubt as to the individual’s eligibility to hold a clearance. This information pertains to the

individual’s admission during his PSI that he deliberately failed to mention on his February 2008

QNSP that he used marijuana in October 2006 and April 2007. Information of this type is defined

as derogatory in paragraphs (f), (k) and (l) of the criteria for eligibility for access to classified matter

or special nuclear material set forth at 10 C.F.R. § 710.8. 3 The Notification Letter also informed the

individual that he was entitled to a hearing before a Hearing Officer in order to resolve the

substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced five exhibits

into the record of this proceeding and the individual introduced six exhibits. He also presented the

testimony of five witnesses, in addition to testifying himself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

     CONCERNS

On February 29, 2008, the individual completed and signed the QNSP in question. Section 24(a) of

that Questionnaire asks “Since the age of 16 or in the last 7 years, whichever is shorter, have you

illegally used any controlled substance, for example, marijuana . . . ?” Applicants who answer this

question in the affirmative are required to describe each instance of illegal usage. The individual

indicated that he had not used marijuana or any other illegal drug within the specified period. DOE

Exhibit (Ex.) 3.   

However, during an April 14, 2008, interview with an OPM investigator, the individual admitted that

he had used marijuana on two previous occasions, once in 2006 and once in 2007. DOE Ex. 5 at 3.

During his PSI, the individual stated that, although he knew that it was illegal, he smoked marijuana

in October 2006 at a party and April 2007 at a concert. June 19, 2008, PSI, DOE Ex.  2 at 7, 14. He

added that he omitted this information from his QNSP because he thought that doing so would

improve his chances of receiving a security clearance, but that he later decided to admit his usages

to the OPM investigator because it “would be better just to be honest about that.” Id. at 8. 
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This derogatory information adequately justifies the DOE’s invocation of criteria (f), (k) and (l), and

raises significant security concerns. Conduct involving lack of candor or dishonesty can raise

questions about an individual’s reliability, trustworthiness and ability to protect classified

information. Use of an illegal drug can also raise questions about an individual’s reliability and

trustworthiness, both because such usage may impair judgement and because it raises questions

about a person’s ability or willingness to comply with laws, rules, and regulations.  See Revised

Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White

House (December 19, 2005), Guidelines E and H (Adjudicative Guidelines).  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, (1995) (affirmed by OSA, 1996), and cases cited

therein. The regulations further instruct me to resolve any doubts concerning the individual’s

eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Criterion (k)

At the hearing, the individual testified that, with the exception of the 2006 and 2007 incidents that

he described in the PSI, he has never used marijuana or any other illegal drug. Hearing Transcript

(Tr.) at 106. This testimony is supported by the testimony of his fiancée (and current co-habitant),

his brother, two friends, and a co-worker, each of whom testified that, to their knowledge, the

individual had not used illegal drugs on any other occasion. Tr. at 16, 27, 46, 60, 125. The fiancée

also testified that the individual has become a more mature and responsible person since his

marijuana usages, having purchased a house and become engaged to be married. Tr. at 28. The
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individual indicated that his usages were experimental in nature, that he only took two or three puffs

on each occasion, and that he did not intend to use illegal drugs in the future. Tr. at 95, 98, 105-106.

In addition to this testimony, which I found to be credible, other factors lead me to conclude that no

valid security concerns remain under criterion (k). First, the record establishes that the individual has

not used any illegal drug since April 2007. This two-year period of abstinence is supported both by

the testimony mentioned above and by the negative results of a January 2008 drug screening. DOE

Ex. 5 at 3. Second, the individual has never been diagnosed with any substance use disorder. Based

on the evidence in this proceeding, I conclude that the individual’s April 2007 and October 2006

marijuana usages were isolated incidents that are unlikely to recur. The individual has adequately

addressed the DOE’s security concerns under criterion (k). 

B. Criteria (f) and (l)

I reach a different conclusion, however, with regard to criteria (f) and (l). The DOE security program

is based on trust, and lying or deliberately omitting relevant information are serious breaches of that

trust, making it difficult to determine to what extent the individual can be trusted in the future. See,

e.g., Personnel Security Hearing, Case No. VSO-0281 (1999); Personnel Security Hearing,

Case No. VSO-0013 (1995). In previous cases involving falsifications or deliberate omissions, OHA

Hearing Officers have considered the following factors in determining whether the falsifier or

omitter has demonstrated adequate evidence of reformation: whether the individual came forward

promptly and voluntarily to correct his falsification, see Personnel Security Hearing, Case No. VSO-

0037 (1995), see also Adjudicative Guideline E; the length of time the falsehood was maintained;

whether a pattern of falsification is evident; and whether a sufficient amount of time has passed since

the falsification to permit the individual to establish a sustained pattern of honest behavior. See, e.g.,

Personnel Security Hearing, Case No. VSO-0327 (2000) (less than one year of truthfulness

insufficient to overcome long history of long history of misstating professional credentials);

Personnel Security Hearing, Case No. VSO-0289 (1999) (19 months since falsification regarding

illegal drug usage not sufficient evidence of reformation).

Applying these principles to the present case, there is no evidence of a pattern of falsification.

Indeed, the individual’s friends and family testified that his falsification on the QNSP was an

aberration, and  that the individual is an honest and reliable person. Tr. at 12, 19, 35, 53, 65-66, 128.

Despite this mitigating information, however, I find that valid security concerns remain regarding

the individual’s falsification because he did not come forward promptly and voluntarily to correct

it, and because there has not been a sufficient amount of time since the falsification to permit the

individual to establish a sustained pattern of honest behavior. 

At the hearing, the individual testified that when he completed the QNSP on February 20, 2008, he

was not fully aware of the importance of being completely honest and forthcoming in his answers.

Tr. at 87, 94, 98. Several days later, he talked to a friend who had also applied for a security

clearance. Tr. at 89. The individual said that his falsification on the QNSP “weigh[ed] heavily” on

him, and after talking with the friend, he decided to “alleviate the situation” by admitting his

marijuana usages to the OPM investigator. Tr. at 88, 91, 109.



- 5 -

I did not find this testimony to be credible. As an initial matter, I note that Question 24 of the QNSP

reads, in pertinent part, that the “following questions pertain to the illegal use of drugs . . . . You are

required to answer the questions fully and truthfully, and your failure to do so could be grounds for

an adverse employment decision or action against you . . . .” DOE Ex. 3. The certification directly

above the individual’s signature on the QNSP says that “my statements on this form . . . are true,

complete and correct to the best of my knowledge and belief and are made in good faith. I understand

that a knowing and willful false statement on this form can be punished by fine or imprisonment or

both.” Id. On the same day that he completed the QNSP, the individual signed and dated a document

that informed him that conduct or circumstances that tended to show that he is not honest, reliable,

or trustworthy could raise doubt about his eligibility for a security clearance. Clearance Criteria

Statement, DOE Ex. 4. It is difficult to imagine what additional steps the DOE could reasonably have

taken to impress upon the individual the importance of being totally honest and forthcoming in his

answers on the QNSP. Furthermore, it seems unlikely that the individual’s falsification was truly

“weighing heavily” on him, given the delay of approximately six weeks between his decision to

correct the falsification and the April 14, 2008, interview with the OPM investigator. 

Finally, I do not consider the fact that the individual revealed his drug usage to the OPM investigator

to be of significant mitigating value. Clearance applicants are required by DOE regulation and by

federal law to respond honestly and truthfully to questions posed by investigators during the

application process. See 10 C.F.R. § 710.6(a); 18 U.S.C.A. § 1001. Knowingly providing false

information to the investigator could itself have been grounds for denying the individual a security

clearance. I find no significant mitigating value in the fact that the individual has been honest in

some, but not all, of the circumstances in which honesty was required of him. Given the

circumstances set forth above, I further conclude that the 13 month period between his statements

to the OPM investigator and the hearing is insufficient to establish a sustained pattern of honest

behavior. In reaching this conclusion, I am aware that the period of time during which the individual

maintained his deception (approximately two months) is relatively short when compared to the

individual’s 13 months without a significant demonstrated falsehood. However, my misgivings about

the veracity and sincerity of some of the individual’s testimony, outlined above, cause me to harbor

continuing doubts about the individual’s honesty and reliability. The DOE’s security concerns under

criteria (f) and (l) remain unresolved. 

V. CONCLUSION

Although the individual has successfully addressed the DOE’s security concerns under criterion (k),

valid security concerns remain under criteria (f) and (l). I therefore conclude that the individual has

not demonstrated that granting him access authorization would not endanger the common defense

and would be clearly consistent with the national interest. Accordingly, the individual should not be

granted a security clearance at this time. The individual may seek review of this Decision by an

Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: July 13, 2009  
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This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) for 
access authorization.  This decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s access authorization should be restored.1  
For the reasons detailed below, it is my decision that the Individual’s access authorization should 
be restored.2 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996 are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual is an employee at a DOE facility.  In January 1973, the Individual was granted a 
security clearance. 
 
On April 13, 2008, the Individual was arrested by the local police department and charged with 
Aggravated Driving Under the Influence of Intoxicating Liquor or Drugs (DUI).  The Individual 
reported this arrest to the local security office (LSO). The LSO then conducted a Personnel 
Security Interview (PSI) with the Individual in August 2008. Subsequently, the LSO also 
arranged for the Individual to be examined by a DOE-Contractor Psychiatrist (DOE 
Psychiatrist). 
 
Because the PSI failed to resolve the derogatory information related to his misuse of alcohol, the 
Individual’s security clearance was suspended and the LSO requested an administrative review 
regarding the Individual’s clearance. The Individual was issued a notification letter on January 
15, 2009 (Notification Letter). In the Notification Letter, the Individual was informed that his 
history of alcohol-related arrests and alcohol misuse, along with a report from the DOE 
Psychiatrist diagnosing him as suffering from Alcohol Abuse, constituted derogatory information 
under 10 C.F.R. § 710.8(j) (Criterion J). The Notification Letter also asserted that the 
Individual’s history of alcohol-related arrests, an arrest for assault in 1991, admission that he 
consumed alcohol in 2003 in violation of his probation from an earlier 2001 alcohol-related 
arrest, driving after consuming alcohol in 2008 in contravention of an alleged promise made 
during  a January 2002 Personnel Security Interview (2002 PSI), and his misuse of alcohol after 
signing several Security Acknowledgment forms, constituted derogatory information under 10 
C.F.R. § 710.8(l) (Criterion L).3   
 
A hearing was held in this matter.  At the hearing, DOE presented one witness, the DOE 
Psychiatrist. The Individual offered his own testimony, as well as that of his girlfriend, two 
managers (Managers 1 and 2), his brother, an Employee Assistance Program Psychologist (EAP 
Psychologist), a licensed clinical social worker (Therapist), and two friends (Friend 1 and 2). The 
DOE submitted 26 exhibits (Exs. 1-26) for the record. The Individual submitted 11 exhibits (Ind. 
Exs. A-K).  

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
The Individual was hired for a position at a DOE facility in November 1972. Ex. 21 at 3. In 
January 1973, the Individual was granted  a security clearance. Ex. 10 at 1.  
 

                                                 
3 Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol habitually to 
excess, or has been  diagnosed by a psychiatrist or a licensed clinical psychologist as  alcohol dependent or as 
suffering from alcohol abuse.” 10 C.F.R § 710.8(j). Criterion L references information indicating that an individual 
is “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy. . . .” 10 C.F.R. § 710.8(l). 
 



 

 

-3- 
 
In May 1991, the Individual was charged by a local police department with Simple Assault for 
an incident where he allegedly pushed his then-wife during an argument. DOE Exhibit (Ex.) 12 
at 3; Ex. 11; Ex. 24 at 35. 
 
In June 1996, the Individual executed a Security Acknowledgment form indicating that he 
understood that if it were determined that he used alcohol habitually to excess, such use could 
result in the loss of his security clearance. Ex 19. The Individual signed identical forms again in 
May 2002, and May 2008. Ex. 18 (2002 form); Ex. 17 (2008 form).  
 
In December 2001, the Individual was arrested for Driving While Intoxicated (DWI). Ex. 16 at 1. 
The Individual pled guilty to the charge, was fined, and among other requirements, was placed 
on unsupervised probation for one year. Ex. 24 at 25-27; Ex. 16 at 1-3. One of the conditions of 
his probation was that he refrain from consuming alcohol during his probation period. Ex. 24 at 
25. The Individual was also required to participate in a two-day “first offenders” program. Ex. 24 
at 25; Transcript of Hearing (Tr.) at 128.  
 
In January 2002, the LSO conducted a Personnel Security Interview (2002 PSI) with the 
Individual. In this PSI, the Individual stated that since his arrest in December 2001 he continued 
to consume limited amounts of alcohol. Ex. 24 at 28; Ex. 25 at 8.  During this interview, when 
asked what his future intentions on alcohol use, the Individual’s answer was “very limited.”  Ex 
25 at 22. 
 
In April 2008, the Individual was arrested by a local police department and charged with 
Aggravated Driving Under the Influence of Intoxicating Liquor or Drugs (DUI) after wrecking 
his automobile into a parked car.  Ex. 15; Ex. 24 at  9-10.  Later in April 2008, the Individual 
entered into a one-year Recovery Agreement with the Employee Assistance Program 
Coordinator at the DOE facility. Ex. 13; Individual Exhibit (Ind. Ex.) B. The program consisted 
of referral to a formal alcohol counseling program, 12 unannounced alcohol tests, and monthly 
meetings with the Employee Assistance Program (EAP) at the DOE facility. Ex. 13; Ind. Ex. B. 
The Individual entered into a formal alcohol counseling program in May 2008.  
 
The LSO conducted another PSI with the Individual in August 2008. Ex. 24. In this interview, 
after presenting the Individual with statements he made to an Office of Personnel Management 
(OPM) investigator, the Individual admitted that he may have consumed alcohol during the 
probation period after his 2001 arrest. Consumption of alcohol violated the terms of this 
probation. Ex. 24 at 28-31. 
 
As part of its investigation concerning the Individual’s 2008 DUI arrest, the LSO referred the 
Individual for an examination by the DOE Psychiatrist. The DOE Psychiatrist examined the 
Individual in October 2008 and later that month issued a report regarding his findings.  The DOE 
Psychiatrist diagnosed the Individual as suffering from Alcohol Abuse. Ex. 12 at 1.  He went on 
to state that for the Individual to demonstrate sufficient evidence of rehabilitation, the Individual 
would have to continue the treatment program he was receiving through the EAP as well as 
attendance at Alcoholics Anonymous (AA) meetings for a period of one year from the date the 
Individual stopped consuming alcohol, which the DOE Psychiatrist determined to be in April 
2008. Ex. 12 at 10. 
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In September 2008, the Individual pled guilty and was given a fine and put on probation. Ex. 15 
at 4. As part of his probation, the Individual was also required to attend at least one AA meeting 
weekly. Ex. 12 at 10. 
 
The Individual completed his treatment program in March 2009 after attending a total of 27 
group meetings, as well as several individual sessions with the Therapist. Ind. Ex. C (Discharge 
Summary). The Individual continues to meet monthly with the program as of the date of the 
hearing. Transcript of Hearing (Tr.) at 17. 
                                                                                                                                                                                   

IV. HEARING TESTIMONY 
 
 A. Individual’s Girlfriend 
 
The Individual’s girlfriend testified that she has known the Individual for approximately ten and 
a one-half years and has been dating the Individual for eight and a one-half years. Tr. at 26-27. 
She sees the Individual every day, except when the Individual is on official travel. Tr. at 27. The 
Individual and she have attended a number of events hosted by the other’s family. Tr. at 27. 
During a number of social events, the Individual has been asked if he wants a beer, which the 
Individual refuses, and asks for a Diet Coke. Tr. at 43-44. No one has given the Individual any 
difficulties for refusing an alcoholic beverage.  Tr. at 43-44.  
 
The Individual’s arrest in April 2008 was a “life-changing” event for both of them. Tr. at 27. The 
day after his April 2008 arrest, she and the Individual disposed of all of the alcohol in each of 
their houses. Tr. at 38. The accident in 2008 was a “wake-up call” to the Individual since another 
person could have been injured. Tr. at 40. She believes that the Individual realized he could not 
live with the responsibility of injuring a person because he was driving while intoxicated. Tr. at 
41.  
 
When the Individual decided to seek treatment for his alcohol problem, “he threw himself into 
treatment.” Tr. at 28.  She went on to testify that the Individual is dedicated to going to AA 
meetings and if they do not meet for lunch he will often attend a meeting during that time.  Tr. at 
32. She also has also attended a few meetings with him. Tr. at 32. To support the Individual as 
well as to benefit herself, the Individual’s girlfriend also made the decision to abstain from 
consuming alcohol. Tr. at 33, 38. A side effect of their abstinence is that she and the Individual 
have lost a significant amount of weight, approximately 30 and 25 pounds, respectively. Tr. at 
33.    
 
Each of them has a key to the other’s house. She has made a number of visits to the Individual’s 
house unannounced and without his presence and has never found any alcohol in his house since 
April 2008. Tr. 36-37. The last time she has observed the Individual consume an alcoholic 
beverage was the night of his accident and arrest in April 2008. Tr. at 36. She and the Individual 
have been to a number of social events when others are consuming alcohol but the Individual has 
not experienced any desire to consume alcohol. Tr. at 29. He has also disclosed to his friends that 
he no longer consumes alcohol and has no problem sharing with others the circumstances 
surrounding his abstinence or the removal of his clearance. Tr. at 30-31. Because of her 
experience with a number of alcoholics, she believes she would detect any use of alcohol by the 
Individual. Tr. at 38.  
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With regard to the Individual’s first DWI in 2001, the Individual’s girlfriend believes that he 
eventually began to consume alcohol again because he sought “to do it on his own” and did not 
receive sufficient treatment. Tr. at 39. While he attended the driving school pursuant to the 
court’s order, he did not seek EAP or any other treatment. Tr. at 39. When he began to consume 
alcohol after the 2001 DWI, the Individual’s use did not cause him any immediate problems or 
problems in their relationship. Tr. at 48.  
 
Overall, she believes that the Individual is a person with integrity and that knowing him has 
made her a better person. Tr. at 34. Since his abstinence, the Individual has been more relaxed, 
feels better, and realizes he can have a good time without consuming alcohol. Tr. 41-42. 
 
 B. Individual’s Therapist 
 
The Individual’s therapist is a licensed clinical social worker who is the therapist at the alcohol 
treatment facility the Individual was referred to by the EAP Psychologist. The Individual began 
treatment at the facility in May 2008 and self reported that he had stopped consuming alcohol in 
April 2008. Tr. at 12.  The treatment program at the facility focuses on a thorough understanding 
of the alcohol disease process. Tr. at 13. Additionally, the program focuses on an individual 
understanding the triggers for alcohol consumption and developing  coping skills to deal with the 
urge to consume alcohol. Tr. at 13. All individuals are also screened for Post Traumatic Stress 
Disorder. Tr. at 13. The program also features stress management techniques and connecting 
individuals to 12-step programs. Tr. at 14.  At the level of treatment that the Individual received, 
the Individual was required to meet with the program weekly for two hours. Tr. at 13. The 
meetings feature educational programs on alcohol problems and mini-lectures. Tr. at 14. In the 
Individual’s case, the treatment program was tailored to his specific needs and the Therapist  
reviewed the Individual’s progress with individual meetings. Tr. at 19. 
 
The Therapist described the Individual’s participation in the program as “stellar.” Tr. at 15. The 
Individual went through two cycles of treatment. In the first cycle, the Individual attended 15 
group meetings and the second, 12 group meetings. Tr. at 22.  In both cycles, he attended more 
than the required number of meetings. Tr. at 22. Since she is the only therapist for “level one” 
programs at the facility, she personally observed his participation. Tr. at 21. The Individual is 
also participating in the facility’s “continuing care” program. Tr. at 23. 
 
When asked if the Individual had an adequate level of treatment to achieve reformation or 
rehabilitation from his alcohol problem, the Therapist replied: 
 

He's had an adequate amount of treatment. He's gotten over the most vulnerable 
year of change.  You know, I think he's in good shape as far as that goes in terms 
of meeting those requirements. Again, I have to say that it's a very insipid disease, 
so there is no magic bullet here. 

 
Tr. at  25. 
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When asked as to what makes the Individual more likely to maintain his sobriety than in 2001, 
when he allegedly gave an assurance to DOE that he would not misuse alcohol, the Therapist 
stated: 
 

My sense -- well, also research indicates that not only my sense but my sense of 
[the Individual’s] personal experience was there wasn't really adequate treatment 
the first time around, he didn't have real thorough treatment, and that all the 
literature points to the most sustained change in recovery is through state-of-the-
art kind of evidence-based counseling methods, which I don't mean to sound 
egotistical, but I have training in that around addictions, and also this more 
thorough process of looking at your entire lifestyle issues.  
 
My understanding, which is not thorough, of his first round of -- well, of 
treatment was that it was not very legitimate, was that it was not very extensive. 

 
Tr. at 23-24. 
 
 C.  Manager 1 and Manager 2 
 
Managers 1 and 2 are the Individual’s first and second line supervisors and testified to his work 
performance. Tr. at 51-52, 60.  Their opinion of  Individual’s work performance was reflected in  
their testimony that his performance is “great” and that he is a “very well-respected high 
contributor to the organization.” Tr. at 52, 60.  Both stated that they were unaware of security 
violations committed by the Individual and both recommended that his clearance be reinstated. 
Tr. at 54-55, 61-62. 
 
 D. Individual’s Brother 
 
The Individual’s brother testified that he is with the Individual approximately two or three times 
a week. Tr. at 66. He has not observed the Individual consume alcohol during the past 12 months 
and last saw the Individual consume an alcoholic beverage sometime before his 2008 accident 
and arrest. Tr. at 66. He believes that the Individual has not had any desire for alcohol during that 
period and that the period of abstinence has not affected the Individual’s personality. Tr. at 67. 
He also testified that the Individual has been open with others concerning his abstinence. Further, 
the Individual has not appeared to be disturbed when the Individual’s brother goes for a beer 
after a round of golf together. Tr. at 67-68. The Individual’s brother plays golf with the 
Individual two or three times a week and has attended other social events with the Individual at 
their mother’s house. Tr. at 68. When asked at these events if he wants an alcoholic drink, the 
Individual refuses and asks for a soft drink. Tr. at 68. Since the 2008 accident and arrest, 
whenever he has been at the Individual’s house and looked in the refrigerator, he has never 
observed even “a bottle of beer”. Tr. at 70. 
 
 E. Friend 1 and Friend 2 
 
Friends 1 and 2 both worked with the Individual at the DOE facility and have known the 
Individual for over 30 years. Tr. at 74, 83.  Friend 1 sees the Individual and his girlfriend 
approximately weekly, primarily through playing golf. Tr. at 74  He believes that the Individual 
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is a truthful and reliable person. Tr. at 75. Friend 1 testified that he has not seen the Individual 
consume an alcoholic beverage for at least the past year. Tr. at 77-78. He has seen the inside of 
the Individual’s refrigerator a number of times and has never seen there any type of alcoholic 
beverage. Tr. at 80.  
 
Friend 2 has seen the Individual four or five times in the past year and has associated with the 
Individual in the past ten years while working as a consultant. Tr. at 84.  The last time Friend 2 
observed the Individual consume alcohol was several years ago. Tr. at 86. Friend 2 has observed 
the Individual decline offers of alcoholic beverages while on business travel in the past year. Tr. 
at 84. Further, when Friend 2 offered the Individual an alcoholic beverage at Friend 2’s house, 
the Individual declined. at 84. Friend 2 stated that he would have no concerns if the Individual’s 
clearance were restored or were he to work on classified systems. Tr. at 85. 
 
 F. EAP Psychologist 
 
The EAP Psychologist, a licensed clinical psychologist, described the DOE facility’s recovery 
program for employees suffering from substance abuse and dependency problems. Tr. at 91, 108. 
The standard program at the facility consists of the employee’s signing a one-year agreement in 
which he or she consents to take 12 unannounced urine tests, have monthly contact with the EAP 
and accept a referral to an outside professional substance abuse treatment program for diagnosis 
and for formulation of a treatment plan. Tr. at 91. In the Individual’s case, he signed the 
agreement in late April 2008 and he was referred an alcohol treatment facility at which he 
underwent treatment. Tr. at 92. The Individual successfully fulfilled the one-year agreement he 
signed with EAP and has now signed another one-year agreement. Tr. at 92. With regard to the 
second one-year agreement, the EAP Psychologist did not believe that the agreement was a 
“necessity” but believed it was desirable since the Individual and he had developed a good 
relationship and it provides additional support. Tr. at 95-96. 
 
The EAP Psychologist testified that the Individual has been very cooperative with all aspects of 
the agreement. Tr. at 93. The EAP Psychologist has reviewed all of the progress reports issued 
by the alcohol treatment facility and believes that the Individual has “engaged” with the facility’s 
program. Tr. at 93, 111. He also testified that the Individual is attending AA meetings and that he 
considers attendance at these meetings to be a part of the Individual’s treatment program. Tr. at 
94. 
 
As to the progress that the Individual has made from the first time they met, the EAP 
Psychologist testified: 
 

My opinion . . . is I think you've come a long ways since we first met a year ago.  
I think you've gained a very good understanding of your alcohol problem -- of 
your alcohol abuse issue, and I think in a way that you didn't before, I think, a few 
years ago. 
 
I think you've really gained a good understanding.  I think you've learned a lot 
through the [alcohol treatment facility], and I think you -- at this point, you 
understand that you have to maintain abstinence, and that's your job at this point, 
is to maintain abstinence, and I think you've really kind of gotten that, and you 
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understand that, and I think you've broken through some of those kind of denial 
patterns that I think you maybe had a year ago, which is very typical for someone 
with an alcohol problem. 
 
I think you've done very well.  I'm real proud of you, actually.  I think you've 
done great. I guess we'll keep seeing each other for another year, but I think 
you've done great. 

 
Tr. at 93-94. 
 
When asked  about the Individual’s prognosis, the EAP Psychologist testified: 
 

I think you have an excellent prognosis.  I mean, we like to see -- and I think 
mental health professionals who work in substance abuse, in general, we -- kind 
of one hallmark we have is a year, we like to see folks with a year of sobriety.  
 
You have done that successfully, you're willing to continue with contact with the 
clinical  professionals, and so I think those kinds of things tell me that you have a 
very good prognosis for continuation with your -- with your recovery and 
sobriety. 
 
I consider you to be in remission at this point.  You've made a year, and I consider 
you to be in remission, from my perspective as a psychologist. 

 
Tr. at 94-95. He also opined that the Individual has shown adequate evidence of reformation or 
rehabilitation from his alcohol problem. Tr. at 100. He noted that the Individual has internalized 
his alcohol problem and that the Individual’s girlfriend and friend provide a good support 
system. Tr. at 99-100. When asked about why any assurance concerning his future alcohol 
consumption should be entitled to more credence than his assurance in 2002, the EAP 
Psychologist stated that the Individual has overcome his denial about his problem and that unlike 
in 2002, he now has received adequate treatment. Tr. at 97. 
 
 G. The Individual 
 
The Individual testified that his last consumption of alcohol occurred in April 2008 on the night 
of his accident and arrest. Tr. at 114.  The Individual testified as to his participation in the 
alcohol treatment facility’s program and believes that his participation has helped him maintain 
his sobriety. Tr. at 124. He has learned to identify various triggers for his alcohol use, such as 
socialization with friends and family. Tr. at 125. He learned that what he believed was “social 
drinking” was in fact problematic alcohol consumption. Tr. at 125. He has learned to “control” 
trigger situations and how to deal with people in those types of situations. Tr. at 125.  
 
As part of his probation, the Individual has an alcohol interlock installed in his automobile for 
one year. Tr. at 126. The system requires the Individual to provide a sample of his breath to and 
will not operate if it detects alcohol. Tr. at 126; see Ind. Ex. F.  
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When asked about his “first offenders” course in 2001, the Individual stated that it consisted of 
two days of speakers and other educational materials. Tr. at 127-28.  As he finished the course, 
he did not believe that he had an alcohol problem. Tr. at 128-29. However, due to the treatment 
and education he received at the alcohol treatment facility, he now has a greater understanding 
and awareness. Tr. at 129. 
 
With regard to the 1991 assault incident, the Individual has no recollection of being arrested or 
being taken to jail, but concedes his memory may not be accurate due to the amount of time that 
has elapsed since the incident. Tr. at 130. He does remember having an argument with his then-
wife and that the police were called to their residence. Tr. at 130. He also remembers being 
subsequently served with a restraining order. Tr. at 131. During the time of the incident, just 
prior to their divorce, the Individual and his then-wife were going through a difficult period. Tr. 
at 131. He does not have any memory of ever having had a physical affray or fight with any 
person. Tr. at 131. 
 
With regard to the allegation in the Notification Letter that he consumed alcohol in violation of 
his first probation, he testified that he was on probation for a one-year period. Tr. at 133. When 
questioned by the OPM investigator, he may have given the incorrect dates when he resumed 
consuming alcohol. Tr. at 133. He fully admits that he may have consumed alcohol during the 
probation period. If he did, he believes that he did so because he was mistaken as to when his 
probation ended. Tr. at 133.  
 
 H. DOE Psychiatrist 
 
The DOE Psychiatrist was present during the testimony of all of the witnesses. When he first 
evaluated the Individual he diagnosed him as suffering from Alcohol Abuse. Tr. at 139. At that 
time, he believed that for the Individual to show adequate evidence of rehabilitation or 
reformation from his Alcohol Abuse, the Individual would have to abstain from alcohol for a 
period of a year and engage in a year-long treatment program. Tr. at 139. He believed that the 
Individual’s alcohol problem was in the “moderate range” of severity. Tr. at 140. 
 
With regard to the recommended period of abstinence, the DOE Psychiatrist believes that as of 
the date for the hearing the Individual has achieved slightly over one year of abstinence. Tr. at 
140. He also noted that the Individual has undergone 12 urine tests during that period and all 
were negative for alcohol. Tr. at 141; see Ind. Ex. E. He was impressed by the way the Individual 
has “taken things up a notch” with his treatment and by the Individual’s motivation. Tr. at 142. 
He believes that the Individual’s change in lifestyle and his participation in AA has been very 
helpful. Tr. at 142. He also found that the Individual’s treatment program was “a very good one.” 
Tr. at 142-43. The DOE Psychiatrist was impressed by the treatment providers’ assessment of the 
Individual’s participation in treatment and their prognoses for the Individual. Tr. at 143. The 
DOE Psychiatrist concluded: 
 

 . . . given the time of his sobriety and the rigor of his treatment program, I think 
he has completed all the things I recommended; namely, one year of both of 
those, to establish evidence of rehabilitation and reformation. 
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 So based on what I see today, I think there is adequate evidence of rehabilitation 
or reformation at this time. 

 
Tr. at 143. 
 
When asked about his statement in his evaluative report citing the Individual’s prior assurance 
that he would consume alcohol and drive, the DOE Psychiatrist explained that this fact is now 
less of a concern. Tr. at 144. The Individual at that time suffered from significant denial. Tr. at 
144. However, given the changes the Individual has undergone over the past year, the DOE 
Psychiatrist  thinks he is now a different person and his commitment is more reliable. Tr. at 144-
45. 
  

V.   ANALYSIS 
 

A. Criterion J 
 
The derogatory information concerning Criterion J centers on the Individual’s alcohol problem 
and the legal problems resulting from his problem.  Criterion J concerns conduct indicating that 
the Individual has “been, or is, a user of alcohol habitually to excess, or has been diagnosed by a 
psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.” 10 C.F.R. § 710.8(j).   
 
It is beyond dispute that an individual suffering from an alcohol problem raises security 
concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0221 (February 16, 1999).    
Given the DOE Psychiatrist’s finding that the Individual suffered from Alcohol Abuse, the local 
security office had more than sufficient grounds to invoke Criteria J.  The Individual believes his 
efforts in treatment have mitigated the concerns raised by his Alcohol Abuse. I agree. 
 
The testimony of three mental health professionals is all in agreement that the Individual has 
demonstrated adequate evidence of rehabilitation or reform from his Alcohol Abuse. The 
Individual has been abstinent from alcohol for over a year. The testimony of the Individual’s 
girlfriend and friends provide support for this finding, along with the negative random urine tests 
the Individual has submitted into the record. He has also submitted evidence documenting his 
attendance at AA meetings. See Ind. Ex. I. The testimony of the Individual’s Therapist provides 
strong support that the Individual has embraced his treatment program.  Testimony from his 
girlfriend and friends shows that the Individual is able to cope with living an alcohol-free 
lifestyle in the face of interacting with others who still consume alcohol. Further, the Individual 
is no longer in denial about his problem, but has accepted responsibility for the problem and is 
proactively treating his condition. In contrast to the situation in 2002, after his first alcohol-
related driving arrest, the Individual has undergone an extensive and comprehensive treatment 
program. Given the substantial evidence in the record, I find that the Individual has demonstrated 
reformation and rehabilitation from his Alcohol Abuse. With this rehabilitation, the risk that the 
Individual will misuse alcohol in the future is low and consequently, I find that the security 
concerns raised by his diagnosis of Alcohol Abuse and his alcohol-related arrests are sufficiently 
mitigated.  
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B. Criterion L  
 
The Criterion L derogatory information centers on the Individual’s two arrests for DUI and DWI, 
a 1991 arrest for simple assault after a family altercation, his consuming alcohol in violation of 
probation from the first alcohol arrest, and his failure to honor an alleged commitment in the 
2002 PSI to no longer drive after consuming alcohol and his continuing to drink alcohol to 
excess after signing three Security Acknowledgments.  
 
The Individual’s history of arrests clearly raises Criterion L concerns. Failure to conform one’s 
conduct to the requirements of the law raises a fundamental issue of reliability, honesty and 
trustworthiness. Alcohol-related arrests have been consistently been found to raise Criterion L 
concerns. See, e.g., Personnel Security Hearing, Case No. TSO-0419 (June 12, 2007);  Personnel 
Security Hearing, Case No. TSO-0180 (January 5, 2005) (TSO-0180). 
 
With regard to the Criterion L concerns raised by the two alcohol-related arrests and his 
consumption of alcohol while on probation from his 2001 arrest, I find that all of these incidents 
are related to the Individual’s alcohol problem. The Individual has provided sufficient evidence 
of rehabilitation and reformation from his underlying alcohol problem to resolve any future 
concern as to honesty, reliability or trustworthiness relating to the misuse of alcohol. See TSO-
0180 slip. op. at 6. 
 
With regard to the allegation that the Individual consumed alcohol and drove, despite a promise 
made to DOE in the 2002 PSI, I find that this allegation is without sufficient basis to raise a 
concern in itself. During this interview, when asked what his future intentions were regarding 
alcohol use, the Individual’s answer was “very limited.”  Ex 25 at 22. This is not an explicit 
commitment not to consume alcohol and drive. Even if such a promise had been made by the 
Individual, I attach no great weight to this incident. As discussed above, the Individual was in a 
state of denial concerning his alcohol problem when he made the commitment. The Criterion L 
security concerns raised by his failure to honor the promise have been resolved by the 
Individual’s evidence of rehabilitation and reformation of the alcohol problem which led to his 
misuse of alcohol. This is underscored by the testimony of the medical experts in this case, all of 
whom believe that the Individual did not receive adequate treatment for his alcohol problem until 
after the 2008 arrest. 
 
I also do not find that the Individual continued misuse of alcohol after signing the three Security 
Agreements in and of itself raise any Criterion L concerns. The Notification Letter describes his 
use of alcohol after signing the agreements as a violation of a “commitment.” Ex. 1 at 2-3. The 
characterization of the Individual’s use of alcohol as a violation of a commitment is simply 
incorrect. The Security Agreements asked the Individual to acknowledge that misuse of alcohol 
can result in loss of one security clearance. No where in these documents is there a promise that 
the Individual will not misuse alcohol or any other affirmative commitment of future conduct or 
action. By signing the form, one only acknowledges the fact that misuse of alcohol can be a basis 
for loss of one’s security clearance. Consequently, no issue of honesty, reliability or 
trustworthiness is raised by these documents in this case. See Personnel Security Hearing, Case 
No. TSO-0586 (June 24, 2008) (individual has not engaged in unreliable or untrustworthy 
behavior solely because she knew illegal drug use is against DOE policy by signing security 
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acknowledgment form and then subsequently using an illegal drug); Personnel Security Hearing, 
Case No. TSO-0103 (September 10, 2004). 
 
The remaining incident raised as Criterion L derogatory information is the Individual’s 1991 
arrest for Simple Assault after a family altercation. The security concern raised by this arrest is 
mitigated by the approximately 18 years that has elapsed since this solitary incident. 
Additionally, there is no other evidence in the record that indicates that the Individual has 
engaged in any similar type of conduct. The Individual’s girlfriend testified that during the 10 
years she has known the Individual he has never demonstrated any type of physical abuse 
towards her or others. Tr. at 132.  Any security concern raised by this incident has been mitigated 
by the solitary nature of the incident and the passage of time. 
 
In sum, all of the security concerns raised by the Criterion L derogatory information have been 
resolved. 
 

VI. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion J related to the Individual’s 
diagnosis of Alcohol Abuse and alcohol-related arrests have been resolved. I also find that the 
security concerns under Criterion L related to his various arrests, his consumption of alcohol in 
violation of probation, and his alleged failure to honor commitments related to alcohol have  
been resolved.  I conclude that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly  consistent  with  the national  
interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s access authorization should be 
restored.  The parties may seek review of this Decision by an Appeal Panel under the regulations 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: 
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Concurrence 
 
hg-03 rac 5/21/09  
 
Cronin _______  
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  February 18, 2009 
 
Case Number:  TSO-0706 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter “the Individual”) 
for access authorization.  This decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended access authorization should be 
restored.1  For the reasons detailed below, it is my decision that the Individual’s access 
authorization  should not be restored.2 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual is an employee at a DOE facility.  She has been employed intermittently at the 
facility since 1996, beginning as a student intern. DOE Exhibit (Ex.) 10 at 4. The Individual was 
granted a security clearance from 1996 to 1998. Ex. 7.  In 1998, the Individual joined a branch of 
the National Guard. Ex. 9 at 26. In 2004, the Individual’s employer requested that her security 
clearance be reinstated and the Individual completed a Questionnaire for National Security 
Positions in September 2004 (2004 QNSP). Ex. 7. In November 2005, the Individual’s security 
clearance was reinstated after the local security office (LSO) conducted a Personnel Security 
Interview (PSI) with her in October 2005 (2005 PSI).      
 
Pursuant to a reinvestigation, the Individual completed another Questionnaire for National 
Security Positions in April 2008 (2008 QNSP). A subsequent investigation discovered that 
contrary to her answer in the 2008 QNSP, the Individual had been given non-judicial punishment 
under the State Code of Military Justice for “falsifying timecards” and “fabricating a signature” 
and been given an other than Honorable Discharge, a General Discharge, from the National 
Guard. Ex. 4 at 1. The investigation also uncovered that the Individual had a number unpaid 
debts and that the Individual had been accused of several incidents of theft and issuing checks 
with insufficient funds to cover them. Ex. 4 at 3-4, 6. This additional information indicated that 
the Individual had not accurately answered a number of the questions in the 2008 QNSP. Ex. 4 at 
5. The LSO then conducted another Personnel Security Interview with the Individual in October 
2008 (2008 PSI). Ex. 12.  
 
Because the 2008 PSI failed to resolve the above derogatory information, the Individual’s 
security clearance was suspended and the LSO requested an administrative review regarding the 
Individual’s clearance. Subsequently, the Individual was issued a notification letter on January 
15, 2009 (Notification Letter). In the Notification Letter, the Individual was informed that her 
failure to disclose a number of items in her 2004 and 2008 QNSPs relating to the circumstances 
of her discharge from the National Guard, an arrest on a warrant for an unpaid speeding citation, 
a charge of passing a worthless check, and two judgments for debts and delinquent accounts 
totaling approximately $14,000 constituted derogatory information under 10 C.F.R. § 710.8(f) 
(Criterion F). Ex. 1 at 1-2. The Notification Letter also asserted that the Individual’s conduct in 
falsifying timecards and fabricating a signature while enlisted in the National Guard and her 
subsequent involuntary discharge from the National Guard, an allegation from a former 
employer that she had embezzled funds, having been charged several times for automobile-
related offenses and once for passing a worthless check, her history of financial indebtedness, 
and her unpaid credit accounts constituted derogatory information under 10 C.F.R. § 710.8(l) 
(Criterion L).3  Additional derogatory evidence cited under Criterion L was the Individual’s 
                                                 
3 Criterion F refers to information indicating that an individual has “[d]eliberately misrepresented, falsified, or 
omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral statements 
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization, or proceedings conducted pursuant to Sec. 710.20 through Sec. 710.31.” 10 C.F.R § 710.8(f). 
Criterion L references information indicating that an individual is “[e]ngaged in any unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy. . . .” 10 C.F.R. § 
710.8(l). 
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disclosures in the 2005 and 2008 PSIs regarding involuntary discharges from several employers 
and various allegations regarding dishonesty. Additionally, the Notification Letter cited the 
Individual’s current indebtedness of $14,012 in 25 different accounts and her two court 
judgments regarding her debt as further Criterion L derogatory information.    
 
A hearing was held in this matter.  At the hearing, DOE did not present witnesses. The Individual 
offered her own testimony, as well as that of her husband and her supervisor. The DOE 
submitted 14 exhibits (Exs. 1-14) for the record. The Individual submitted two exhibits (Ind. Exs. 
A and B).  

 
III. FACTUAL FINDINGS 

 
The Individual challenges the DOE’s characterization of a number of the events DOE has cited 
as derogatory information.  However, the majority of the factual accuracy of the events described 
in the Notification Letter are not challenged.  
 
The Individual enlisted in the National Guard in July 1998. Ex. 14 at 77. 
 
In July 2001, an Apartment Complex obtained a judgment against the Individual for unpaid rent. 
Ex. 12  at 67, 73; Ex. 13 at 15-17; Ex. 14 at 96. 
 
The Individual had a warrant issued against her for failure to appear in court in response to 
citations issued in May 2002 for Speeding and Driving with No Insurance. Ex. 13 at 177.  
 
The Individual was Charged with Driving on a Suspended License, Failure to Possess 
Automobile Insurance and Speeding in November 2002. The Individual did not appear at a 
scheduled hearing and an arrest warrant was issued. The Individual resolved the warrant and paid 
a fine of $600. Ex. 12 at 170-72, 175-77; Ex. 14 at 81. 
 
The Individual was cited in November 2002 for Speeding in a Construction Zone, No Car 
Insurance and Driving on a Suspended License, which were subsequently resolved by her paying 
fines totaling $600. Ex. 13 at 168, 175-77.  
 
An auto sales firm obtained a judgment against the Individual in the amount of $493 in August 
2003. Ex. 14 at 96. The Individual was also charged with Presenting a Worthless Check in that 
same month. The Individual covered the amount of the check and the case was dismissed by the 
court for a failure to prosecute the case. Ex. 12 at 108-09. 
 
The Individual obtained employment as a civilian Civil Service Technician for the National 
Guard unit for which she was a member. Ex. 14 at 80.  In early 2004, the Individual was charged 
under the State Code of Military Justice with Signing False Official Statements, Larceny and 
Wrongful Appropriation, and Forgery. Ex. 14 at 77.  The Individual was alleged to have falsified 
the number of training days she undertook in October 2003 and falsified her time and attendance 
records between December 2003 and January 2004. The Individual was alleged to have 
fabricated the signature of an official regarding an official National Guard order. The effect of 
the falsifications was to allow the Individual to collect $100 of improper compensation on two 
occasions. The Individual waived her right to a court martial and an opportunity to present her 
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version of the facts to a responsible official. Her commanding officer instituted an Article 15 
non-judicial proceeding against the Individual and, as a result, in April 2004 the Individual was 
demoted in rank from E-4 to E-1. The Individual was subsequently given a General Discharge 
(other than honorable) from National Guard Service in May 2004. Ex. 14 at 33, 77. Her 
commanding officer allowed the Individual to resign from her civilian position with the National 
Guard unit in lieu of terminating her from the position. Ex. 14 at 80.  
 
The Individual obtained a temporary position with a law firm in 2004. In July 2004, the local 
police were called by the firm to report that signatures on various firm checks had been forged 
by the Individual and that the Individual had cashed the checks. Ex. 14 at 143. The firm alleged 
that $1105.39 had been taken from the firm. An official at the firm confronted the Individual 
about the checks and the Individual allegedly admitted responsibility and returned $503 to the 
firm.4 The Individual was subsequently fired by the firm. Ex. 14 at 143. 
 
The Individual submitted her 2004 QNSP in September 2004. The Individual answered “No” to 
Question No. 19 asking if the Individual has received anything other than an Honorable 
Discharge from her military service. Ex. 10 at 7. The Individual did not list her employment with 
the law firm on Question No. 11. Ex. 10 at 3. The Individual answered “No” to Question No. 22, 
which asks if the Individual has ever been fired from a job or quit a job after being told she 
would be fired, or left a job following an allegation of misconduct. Ex. 10 at 7. The Individual 
answered “No” to Question No. 23f, asking about arrests in which a fine of more than $150 was 
imposed. Ex. 10 at 7. The Individual answered “No” to Question No. 23e asking if the Individual 
has ever been subject to disciplinary proceedings under the Uniform Code of Military Justice. 
Ex. 10 at 7. She also answered “No” to Question No. 27d which asked about judgments had been 
issued against the Individual and that have not been paid. Ex. 10 at 8.  When asked to list credit 
accounts in Question No. 28 on which she has been delinquent, the Individual listed two credit 
cards. Ex. 10 at 9. A credit report obtained in November 2004 listed a number of the Individual’s 
other overdue credit accounts, originating prior to September 2004, as having been referred to 
collection agencies. Ex. 13 at 148-49.   
 
The Individual underwent a PSI in October 2005. In the PSI, the Individual stated that the only 
interaction she had with the law firm was a notice concerning overpayment of unemployment 
benefits and that she owed money to the firm. Ex. 13 at 37-39. She also denied, during the PSI, 
having ever been confronted with allegations that she embezzled money, altered checks or took 
employee funds. Ex. 13 at 39.  She also denied any knowledge of a judgment from an apartment 
complex, writing checks which had been returned, or that any warrants had been filed against 
her. Ex. 13 at 15, 21, 28. When asked about her employment during 2004 and whether she had 
filed for unemployment benefits, the Individual replied “No, I couldn’t because I wasn’t fired 
from the Guard.” Ex. 13 at 39.  
 
In April 2008, as part of an reinvestigation, the Individual signed and submitted her 2008 QNSP. 
She answered “No” to the following questions: 
 

No. 19 – Have you ever received other than an honorable discharge from the 
military? 

                                                 
4 As referenced infra, the Individual disputes that this event took place. 
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No. 22 – In the last seven years, have you ever been fired from a job or quit a job  
after being told she would be fired or left a job following an allegation of 
misconduct or left under unfavorable circumstances? 
No. 23e –  In the last seven years, have you been subject to court martial or other 
disciplinary proceeding under the Uniform Code of Military Justice (include non-
judicial, Captain’s mast, etc.)? 
No. 23f – In the last seven years, have you been arrested for, charged with, or 
convicted of any offense(s) not listed in Question Nos. 23a, b, c, d, e (Leave out 
traffic fines of less than $150 unless the violation was alcohol or drug related)  
No. 27d – In the last seven years, have you had any judgments against you that 
have not been paid? 
 

Ex. 9 at 27-33. 
 
The Individual answered “Yes” to Questions Nos. 28a and b. Ex. 9 at 33. These questions asked 
if the Individual had been over 180 days delinquent on any debts(s) and if the Individual was 
currently over 90 days delinquent on any debt. When asked to list all such debts, the Individual 
listed a Discover Card account and a First USA Visa account totaling $4,000 and stated that both 
delinquencies were a result of identity theft. Ex. 9 at 34. An analysis of her delinquent financial 
accounts performed later in 2008 by the LSO indicates that the Individual in fact has 25 
delinquent accounts totaling $14,012. Ex. 3. at 15. The Individual omitted her employment with 
the law firm in Question No. 11. Ex. 9 at 13-15. 
 
In response to the 2008 QNSP, the LSO conducted the 2008 PSI with the Individual. During this 
PSI, the Individual admitted that she had been involuntarily discharged, with a General 
Discharge (under other than honorable conditions) from the National Guard in 2004 and had 
received an Article 15 demotion for the offense of Falsification of Records. Ex. 12 at 16, 22, 26-
27, 32-33. The Individual also stated that in connection with her discharge she signed a statement 
admitting the accusations and informing her that she would be given a General Discharge. Ex. 12 
at 27. She stated she signed the form to avoid the possibility of receiving a Dishonorable 
Discharge. Ex. 12 at 27.  Because of her discharge from the National Guard she was also forced 
to leave her civilian position at her National Guard unit in 2004. Ex. 12. at 30. The Individual 
also revealed that sometime prior to her discharge she had been accused by a supervisor at her 
National Guard unit of improperly taking $200 dollars from a fund from her unit. Ex. 12 at 17. 
She also confirmed at the interview that she had been charged with presenting a worthless check 
in August 2003, that she had two outstanding judgments from an apartment complex and an 
automobile sales firm, and that she had failed to list all of her delinquent financial accounts. Ex. 
13 at 107-10, 231-35.  She also confirmed that she had been arrested in November 2002 for 
Speeding in a Construction Zone, No Car Insurance and Driving on a Suspended License, which 
were subsequently resolved by her paying fines totaling $600. Ex. 13 at 168, 175-77. The 
Individual also stated that an active warrant for her arrest had existed regarding her failure to 
appear in court in response to a May 2002 Speeding and Driving with No Insurance citation. Ex. 
13 at 177.  
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V.   ANALYSIS 
 

A. Criterion F 
 
The deliberate withholding of significant information raises serious issues with regard to the 
individual’s honesty, reliability and trustworthiness. The DOE security program is based on trust, 
and when a security clearance holder breaches that trust by misrepresenting, falsifying or 
omitting information, it is difficult to determine to what extent the individual can be trusted again 
in the future. See, e.g., Personnel Security Hearing, Case No. TSO-0374, slip op. at 7 (February 
1, 2007); Personnel Security Hearing, Case No. TSO-0361, slip op. at 7 (October 6, 2006); 
Personnel Security Hearing, Case No. VSO-0281, (November 2, 1999). The Criterion F concerns 
arise from the Individual’s failure to list information in the 2004 and 2008 QNSPs and the 
Individual’s providing false information in the 2005 PSI and the 2008 PSI. As described in my 
findings of fact, the LSO had abundant grounds to invoke this category of derogatory under Part 
710. 
 

1. Hearing Testimony 
 
The Individual does not challenge the fact that she left out relevant information in both QNSPs 
as detailed in previous section of this Decision. Transcript of Hearing (Tr.) at 61. With regard to 
certain items, such as the failure to list the 2003 car sale judgment, the Individual states she was 
not aware that the judgment had been issued until she received a copy of her credit report. Tr. at 
62. She also believes that she was not “involuntarily separated” from her National Guard civil 
service position but in fact resigned. Tr. at 62.  She did acknowledge that her resignation was 
prompted by the choice that was offered by her supervisor to resign or to be charged with a 
crime. Tr. at 62. When asked why then she answered “No” to the QNSP question about whether 
she had ever left a job by mutual agreement following allegations of misconduct or being told 
you would be fired, she replied “I just put the incorrect answer.” Tr. at 63. When asked further as 
to why she answered “no,” the Individual stated that “I think it was embarrassment.” Tr. at 64. 
The Individual went on to testify 
 

You know, I've -- I've made some pretty serious mistakes in my past.  I've done 
things that I'm not proud of and have since, you know, tried to move past that and 
learn my lesson and tried to get on the path of being a good person and not 
making the same mistakes, and I'm just trying to get -- I've been trying to, you 
know, straighten my life out and, you know, have a good job and be a good wife 
and have a family and do everything appropriately after I made those mistakes. 
 
And like I said, I do realize I have made some drastic mistakes, but, you know, 
some of it I attribute to just naiveness [sic], some of it I attribute to just being 
young.  I mean, all these things happened some time ago, you know, in my early 
20s and whatnot.  I mean, I'm 30 now, so, you know, I do think embarrassment is 
-- is a big part of it.  

 
Tr. at 64. The Individual admitted that her failure to include relevant information in response to 
the QNSP questions was not a result of lack of knowledge as to the correct answer or a failure to 
understand what the questions were asking. Tr. at 64. 
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She further testified that she did not list being charged with passing a worthless check in 2003 
because the case was nolle prosequi and that her public defender had informed her that the 
charge would be removed from her record. Tr. at 81-82. When asked why she would not list the 
charge nonetheless since Question No. 23(f) asked for incidents where the Individual was 
“charged,” the Individual stated that she may have not recalled the arrest when filling out the 
QNSPs. Tr. at 82. 
 
The Individual testified that she failed to list one of her two outstanding judgments, the Auto 
Sales judgment, in her 2004 QNSP because she had no knowledge that the dealer had obtained a 
judgment against her. Tr. at 84. With regard to why she did not list the judgment obtained by the 
apartment complex, she stated that she was unable to get a credit report on herself and she only 
had a limited time to submit her 2004 QNSP. Tr. at 85. As to why she didn’t list either judgment 
in the 2008 QNSP, the Individual testified “I don’t have a reason for it. I mean I should have 
listed it. I should have listed both of them.” Tr. at 86. The Individual also stated that her failure 
to list all of her delinquent accounts may have been due her attempt to minimize her financial 
situation, embarrassment, and to her belief that a full accounting might affect her clearance. Tr. 
at 89-91. 
 
The Individual testified that as to her employment with the law firm in 2004, she did not list it in 
the 2004 QNSP because she was told by “someone” at the DOE facility that she did not have to 
list any employment under three months. Tr. at 105.  The Individual later testified that her failure 
to list the employment was a result of “sheer, I guess, panic or bad judgment.”  Tr. at 106.  
 
The Individual’s husband testified as to his belief that the origin of the embezzlement charge 
centered around a monetary donation (of between approximately $150-250) to a church that the 
Individual had solicited from the firm. Tr. at 18. He further testified that he and his wife had 
received letters and calls from the firm alleging that it had not authorized the donation. Tr. at 18, 
20-21.  
 
The Individual testified that she remembered received one letter from the firm. Tr. at 109-10.  
When asked if she did not disclose her involvement with the law firm because she feared it might 
affect her clearance she replied: 
 

Yes. I do think I was afraid it might affect my clearance, and I think that there's an 
embarrassment factor there, too, because I do not think that the information that 
they had against me was -- I think that they were trying to accuse me of things 
that I didn't do because somebody that worked there knew somebody in the guard 
that found out about the stuff at the guard, and I think that they used it as an 
excuse to -- you know, and to be honest, yeah, the company [the law firm] was 
great and everything, but the people that worked there were kind of fishy, and my 
ultimate goal was to get in back at [the DOE facility]. 

 
Tr. at  111.  
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The Individual also admitted that her statements in the 2008 PSI regarding her employment at 
the law firm were false.5 In contrast to her answer in the PSI that she voluntarily left the law 
firm, she admitted that she had been fired, that she actually worked at the firm for approximately 
30 days, and that, also contrary to her answers in the PSI, she had been involuntarily terminated. 
Tr. at 113, 124-25; see Tr. at 18, 22 (Individual’s husband’s testimony). 
 
As to the charges that led to the Individual’s dismissal from the National Guard, the Individual 
admitted that she did in fact participate in more training days (in order to earn additional money) 
than for which she was authorized (15 days per year) and that she issued orders under her 
commander’s name without his permission. Tr. at 142, 144.  Because she was embarrassed about 
her financial difficulties at the time she did not ask her commander if she could have additional 
training days. Instead, she issued additional orders for training days for herself without his 
knowledge.  Tr. at 145. She testified that she did not remember talking to anyone at the National 
Guard concerning an allegation of falsifying time and attendance records. Tr. at 142-43.  
 

2. Analysis 
 
There is no obvious medical or other type of expert that an individual can produce to support 
rehabilitation from falsification. A Hearing Officer must therefore look at the statements of an 
individual and facts surrounding the falsification in order to assess whether the individual has 
rehabilitated himself from the falsehood and whether granting or restoring the clearance would 
pose a threat to security. Personnel Security Hearing, Case No. TSO-0509 (October 29, 2007); 
see Personnel Security Hearing, Case No. VSO-0327 (April 20, 2000). 
 
The Individual’s admitted falsifications are self-evident in the record of this case.  In the 
instances where the Individual has tried to provide various explanations for some of her answers, 
I find they are inadequate to provide a sufficient justification for her failure to furnish accurate 
information in the PSIs and QNSPs in almost all cases.6  Several times during the hearing the 
Individual frankly admitted her failure to provide accurate information was motivated by 
embarrassment and fear as to what effect a correct answer would have on her security clearance. 
Her testimony also indicates that she believed she could resolve the serious errors she had made 
in her life by essentially ignoring them.  
 
The Individual’s history of falsifications is significant. She has not provided accurate answers for 
a period of some 5 years. The depth of the falsifications is extensive involving numerous 
questions in all of the PSIs and QNSPs at issue in this case. Further, her falsifications are recent, 

                                                 
5 As a general explanation as to her failure to answer questions accurately in the PSIs, the Individual asserted that 
the interviews lasted for an extended period of time without any breaks and that given her fatigue, she may have 
given differing answers in the same interview. Tr. at 68-69.   
 
6 With regard to the allegation that the Individual provided an incorrect answer to Question No. 23e in the 2004 and 
2008 QNSP there is insufficient evidence to conclude that her answer of “No.” is incorrect. The record indicates that 
the Individual was charged under a State Code of Military Justice for the regulation of its militia (National Guard) 
and not under an offense listed under the statute establishing the Uniform Code of Military Justice (UMCJ), 10 
U.S.C. § 801 et seq. See Ex. 14 at 77. The UMCJ is applicable to National Guard personnel only when such 
personnel have been called up for federal service. 10 U.S.C. § 802(a)(3). The Individual testified that at the time of 
the incidents giving rise to her discharge from the National Guard she had not been called up for federal service. Tr. 
at 148.   
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occurring as recently as 7 months prior to the hearing. The Individual’s relative youth when she 
made some of the falsifications does not provide any mitigation, since her most recent 
falsifications in the 2008 PSI occurred when she was 30 years old. Given this factual 
background, I cannot find that the Individual has resolved the security concerns raised by the 
falsifications listed in the Notification Letter.   
 

B. Criterion L  
 
The Criterion L concerns center around the allegation that the Individual embezzled funds at the 
law firm where she worked; that, while in the National Guard, she falsified time and attendance 
records and falsely used her commander’s signature to issue orders; and, that she has a number 
of charges filed against her for traffic offenses. Additionally, the Individual has made numerous 
falsifications in the 2005 and 2008 PSIs and her 2004 and 2008 QNSPs and has a significant 
history of unpaid debts. 
 
With regard to the Criterion L information that relates to false information, the previous section 
outlines my findings that almost all of the items of Criterion L derogatory information have been 
substantiated and that the Individual has failed to mitigate the concerns raised by her conduct of 
failure to provide truthful answers to the questions put to her in the PSIs and QNSPs. 
 
The Individual’s conduct relating to the charge of embezzlement, her unauthorized use of her 
commander’s signature for issue orders for training days, and the other incidents that led to her 
discharge from the National Guard, clearly implicate defects in judgment, honesty and reliability. 
The Individual’s husband testified that, a couple of weeks prior to her termination from the firm, 
the Individual solicited the firm to issue a check of approximately $150 or $250 to a church as a 
donation. Tr. at 18. Later the firm claimed it had not authorized the check and requested that the 
Individual return the money. Tr. 18. The Individual informed her husband that officials at the 
firm had authorized the donation. Tr. at 18.  The firm subsequently called the Individual and sent 
her several letters demanding return of the money. Tr. at 20.  
 
The Individual testified that she submitted a form at the firm requesting that the firm donate 
money to a church. Tr. at 115. She does not understand how she could be accused of 
embezzlement since she did not write out the check. Tr. at 115-16. The Individual asserted that 
the reason for her termination was related to the fact that officials at the firm were members of 
the National Guard unit she had belonged to and knew of the incident that led to her discharge 
from service. Tr. at 111.  
 
With regard to the embezzlement charge, the accounts of the Individual and her husband about 
the incident do not resolve the concerns raised by the police report. The police report references 
a specific amount of money both alleged to be stolen by the Individual and that was repaid by 
her. The police report states that the police interviewed a firm employee who informed them that 
the Individual had been forging the employee’s signature on four firm checks totaling $1,105.39. 
Ex. 14 at 75. That employee stated that she had confronted the Individual with this information 
and that the Individual admitted to taking the money agreed to pay the firm back. The Individual 
paid the firm $503 back immediately. Ex. 14 at 55.  The account provided by the Individual does 
not sufficiently address this allegation. She denies that anyone at the firm had such a 
conversation with her or that she paid the firm any money. Tr. at 117-18. She testified that she 
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has no idea why she was named as a suspect and the allegation may have been made about a 
number of individuals. Tr. at 188.  In evaluating the evidence, the Individual’s credibility is 
damaged by the falsifications she has made to the LSO concerning her employment at the firm 
and the reason for her termination. Consequently, there is insufficient evidence before me to 
resolve the concern raised by the embezzlement charge detailed in the police report.  
 
As to the National Guard incidents, the Individual has admitted at the hearing that she used her 
commander’s signature to issue orders that he was not aware of. This is essentially forgery and 
casts significant doubts as to the honesty and trustworthiness of the Individual. Further, while the 
Individual denies being approached by National Guard officials concerning the allegation of 
falsifying timecards, this testimony is not sufficient to resolve the concerns raised by the specific 
documented charges.  While the Individual has recently admitted that her conduct constitutes a 
significant mistake in judgment, such an awareness also does not resolve the concern raised by 
this conduct.  
 
The Individual’s documented history of unpaid debts casts further doubt regarding the 
Individual’s judgment, honesty and reliability. In mitigation, the Individual’s husband testified 
that some of the Individual’s unpaid accounts were the result of an person who had access to her 
social security number and other personal information and who opened accounts in the 
Individual’s name. Tr. at 10. He also stated his belief that the Individual’s financial problems 
were aggravated by her failure to obtain her credit report. Tr. at 10. Since they began to live 
together, they have been trying to track and resolve her old debts. Tr. at 30, 40. He believes that 
the Individual is truthful and honest with him with regard to her expenditures. Tr. at 30. Once 
they were living together, in 2004, he had the Individual manage their finances. Tr. at 40, 43. She 
has done a “phenomenal job” in managing their finances and is able to account for all their 
expenses and did not “bounce” a check. Tr. at 41. He believes that her financial management 
skills have improved “drastically.” Tr. at 42.  
 
The Individual testified that she and her husband have paid off a number of the accounts and 
plan to continue paying these debts.  Tr. at 102.  The Individual has reduced her indebtedness 
from 20 delinquent accounts totaling $10,553 (as of October 2008) to 8 delinquent accounts 
totaling $4,919 (as of April 2009). See Ind. Ex. A and B. Further she had no idea as to why a 
number of the debts appeared on her credit report and will be filling formal disputes of these 
debts. Tr. at 100-01. She admitted that she has not resolved the debts as aggressively as she 
might have due to two miscarriages and several family illnesses. Tr. at 103. She has also made an 
appointment with a credit counseling firm to help her resolve her old debts. Tr. at 104.  
 
While I find the Individual’s husband’s testimony credible on this issue, it does not resolve the 
concerns raised by the Individual’s failure to pay debts. The Individual and her husband have 
made impressive strides in reducing the debt at issue here, but, given the extensive number of 
years the Individual has had issues with debt, a longer period of responsible financial 
management is needed before I could find that the concerns raised by the Individual’s 
indebtedness have been resolved. 
 
The Individual’s history of  traffic offenses and resulting warrants arising from her failure to 
address the associated traffic tickets also raise concerns regarding reliability. The Individual’s 
husband testified that the Individual’s difficulties with traffic tickets originate with the 
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Individual’s intense preoccupation with work issues, causing her to forget to attend court dates 
regarding the tickets. Tr. at 44-45.  She did not intentionally fail to appear at court to resolve her 
tickets. Tr. at 44-45. While the events giving rise to the traffic tickets and the warrants issued 
pursuant to them occurred a number of years ago, her irresponsibility in not addressing the 
tickets, when viewed in the context of the other allegations contained in the Notification Letter, 
is consistent with a pattern of unreliability.  Even if the Individual unintentionally neglected to 
address the tickets, such a prolonged neglect of her responsibility to resolve those legal issues 
does not provide any mitigation for the security concerns raised by this conduct. 
 
There is evidence in the record that the Individual has made significant changes in her life. As 
mentioned above, the Individual has had experience in conducting her husband’s and her own 
finances in a responsible manner. Further, the Individual’s husband trusts the Individual enough 
to give her a power of attorney giving her the ability to handle his affairs while he has been 
deployed as a member of the National Guard. Tr. at 32-33. He has also executed a power of 
attorney granting her the ability to make decisions regarding his son. Tr. at 32-33. The 
Individual’s supervisor also testified as to the Individual’s character. The Individual has worked 
as her secretary for the past two and a half years. Tr. at 58. She believes that the Individual is a 
trustworthy employee and that she would not be subject to any concerns arising from bribery or 
coercion. Tr. at 50.  However, her recent meritorious conduct does not outweigh the fact that as 
recently as October 2008 (2008 PSI) the Individual deliberately falsified questions to prevent the 
LSO from obtaining relevant information regarding her eligibility for a security clearance and 
the fact that her history of falsification is extensive and of a significant duration. Consequently, 
the Criterion L concerns regarding the Individual’s honesty, trustworthiness and reliability have 
not been resolved. 
 

VI. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria F and L have not been 
resolved. I cannot conclude that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly  consistent  with  the national  
interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s access authorization should not 
be restored.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: June 23, 2009 
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DECISION AND ORDER 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 26, 2009 
 
Case Number:  TSO-0707 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization should be restored.       
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor. The contractor 
requested a clearance for the individual, and DOE granted that clearance in 2007.   In June 
2008, the individual contacted the local security office (LSO) and informed the LSO that he 
had smoked marijuana earlier that month.   The LSO conducted a personnel security 
interview (PSI) with the individual in August 2008, but that interview did not resolve the 
security concerns and DOE suspended the individual’s clearance in September 2008.     
 
In January 2009, the LSO informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his continued eligibility for access 
authorization.  Notification Letter (January 12, 2009).  The Notification Letter stated that the 
derogatory information regarding the individual falls within the purview of 10 C.F.R. § 710.8 
(f), (k) and (l) (Criteria F, K and L).  
 
Criterion F concerns information that the individual has “misrepresented, falsified, or 
omitted significant information from a Personnel Security Questionnaire or a Questionnaire 
for Sensitive Positions, Personnel Qualifications Statement, a Personnel Security interview, 
written or oral statements made in response to an official inquiry on a matter that is relevant 
to a determination regarding eligibility for DOE access authorization . . ..”  10 C.F.R. 710.8 
§ (f). DOE invoked Criterion F because the individual had denied using illegal drugs in the 
seven years prior to completing an electronic questionnaire for investigations processing, 
but later admitted drug use within that seven-year period in an August 2008 PSI.   



 
 

- 2 -

 
DOE invokes Criterion K when a person has allegedly trafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances except as prescribed or administered by a physician or as otherwise 
authorized by Federal law.  10 C.F.R.  § 710.8 (k).  DOE invoked Criterion K because the 
individual admitted in an August 2008 PSI that he had used drugs occasionally from 1980 
through June 2008.   
 
Criterion L is concerned with information in the possession of DOE that indicates that the 
individual has engaged in unusual conduct or is subject to circumstances which tend to 
show that he is not honest, reliable, or trustworthy or which furnish reason to believe that 
he may be subject to pressure, coercion, exploitation, or duress which may cause him to 
act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).  With 
respect to Criterion L, the Notification Letter refers to derogatory information that raises 
concerns about the individual’s honesty, reliability and trustworthiness.  The individual 
signed a DOE security acknowledgment in November 2006 declaring his understanding 
that the use of drugs may raise a doubt as to his eligibility for access authorization.  Despite 
holding an active clearance beginning in July 2007, the individual used drugs in June 2008. 
  
 
In a letter to DOE Personnel Security on February 2, 2009, the individual exercised his right 
under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the 
individual, who was represented by counsel, testified on his own behalf and called two 
other witnesses.  DOE counsel called the individual as a witness.  The transcript taken at 
the hearing shall be hereinafter cited as ATr.@  Various documents that were submitted by 
the parties during this proceeding constitute exhibits to the hearing transcript and shall be 
cited as AEx.@  DOE exhibits are numbered, and the individual’s exhibits are lettered.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
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convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should be restored because I conclude that such a restoration would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 
A.  Findings of Fact 
 
The individual first smoked marijuana as a college sophomore in 1981.  Tr. at 16.  He 
continued to use marijuana between one and four times per week until he graduated in 
1984.  After graduation, his marijuana use was minimal until 1999, when he and his then 
fiancée smoked every month.  The couple married in 2001.  From 2001 to 2003, the 
individual was busy renovating a “fixer upper” house that the couple bought, and his 
marijuana use became much less frequent.  PSI at 21-23.  He described his marijuana use 
as “fairly intermittent” use that started to taper off as he aged, got married, and had 
children. Tr. at 16.  After the birth of their first child in 2004, he and his wife had a serious 
discussion about their new responsibility as parents and he described his subsequent use 
as very infrequent.  PSI at 17, 22-23; Tr. at 23.    
 
In November 2006, the individual completed a Questionnaire for National Security Positions 
(QNSP) at the request of his employer.  Ex. 7.  The individual answered “No” in response 
to a question asking if he had illegally used any drugs in the last seven years (since 1999).  
He also signed a DOE Security Acknowledgment, confirming that he understood that any 
use of illegal drugs may raise a doubt as to his eligibility for an access authorization.   
 
In June 2007, the individual attended a music festival with two college friends who lived in 
another city, and he smoked marijuana a couple of times with one of his friends.1  DOE 
granted the individual’s security clearance and he received his badge in August 2007. Tr. at 
37.  The individual attended another music festival in June 2008 with the same two college 
friends, and he used marijuana on two days.  The last day of his use was June 15, 2008.  
Id. at 18.  However, he began to think about the impact that his marijuana use could have 
on his security clearance.  On June 21, 2008, the individual reported his drug use to his 
managers.  According to the individual, his managers were not sure what to do with the 
information and asked him to report his drug use to the human resources office.     On June 
30, 2008, the individual enrolled in a six-week intensive outpatient treatment program.  Ex. 
A.  The individual called the personnel security specialist at the LSO repeatedly to secure 
the forms he needed to officially report his marijuana use.  Tr. at 19.   

                                                 
1 According to the individual, one of the friends did not use drugs.  Tr. at 40. 
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In July 2008, the individual filed for divorce from his wife.  He also joined a church-based 
support group that offered substance abuse and family counseling.  Id. at 28; PSI at 14.  
The individual successfully completed the six-week treatment program on August 11, 2008, 
at which point he entered an aftercare program.  Ex. A.  On August 14, 2008, the individual 
participated in a PSI and discussed his drug use.  Ex. 8.   In October 2008, the individual’s 
divorce was finalized and the court awarded the individual custody of his two young 
daughters.  At the time of the hearing, the individual remained an active participant in his 
aftercare program and the church support group.  Tr. at 28.  
 

B. DOE=s Security Concerns 
 
Criterion K deals with the use of illegal drugs.  Illegal drug use may cause an individual to 
act in a manner that is inconsistent with the best interests of national security while under 
the influence of such substances.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information, Assistant to the President for National 
Security Affairs (December 29, 2005) (Guidelines) at 11.  Also, illegal drug use indicates a 
willingness to ignore the law that could be reflected in the clearance holder’s attitude 
toward security requirements.  See, e.g., Personnel Security Hearing, Case No. VSO-0448 
(2001); Personnel Security Hearing, Case No. VSO-0350 (2000).  The individual’s drug use 
is well documented in the record, and validates the charges under Criterion K.   
 
Criteria F and L set forth security concerns regarding personal conduct, honesty, and 
reliability.  As regards Criterion F, the individual provided false answers in connection with a 
personnel security determination.  The individual’s dishonest conduct raises questions 
about his reliability and trustworthiness.  As for Criterion L, the LSO alleges that during his 
PSI the individual admitted using illegal drugs while in the possession of a security 
clearance.  Such behavior demonstrates an unwillingness to comply with rules and 
regulations which indicates that the individual may not properly safeguard protected 
information.  See Guidelines, ¶ 15.  Thus, the security concerns under the criteria are valid. 
 
C.  Hearing Testimony 
 
1. The Individual 
 

At the hearing, the individual discussed his drug use, which began when he was a 
sophomore in college.  Tr. at 16.  The individual also admitted that he had used drugs 
occasionally in the seven years prior to completing his QNSP (i.e. between 1999 and 
2006), and that he had used marijuana at music festivals in June 2007 after he submitted 
his QNSP and in June 2008 while he possessed a security clearance.   According to the 
individual, he last used marijuana on June 15, 2008, and then reported the drug use to his 
managers on June 21, 2008.  Id.  at 17, 18, 22.  The individual began to realize that he was 
in denial about the effect that marijuana use had on his life.  Id. at 22-23. On June 30, 
2008, he enrolled in an intensive outpatient program, where he received individual 
counseling two to three times a week for six weeks.  Id. at 27.   The individual described the 
program as more than just a drug treatment program because of the many intense 
counseling sessions that dealt with the underlying personal issues in his life.  Id. at 27-28.  
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He contacted the LSO in early July 2008, and told a security specialist in a phone 
conversation about his “historic marijuana use” and his enrollment in the treatment 
program.  Id. at 19.  The LSO then scheduled a PSI in August 2008.  Id. at 20.  The 
individual testified that he currently attends a religious recovery program once a week that 
is based on the 12-Step Program.  He disclosed his previous marijuana use to his friends, 
and states that he does not miss using marijuana.2   See also Ex. D.   
 
During the relapse prevention training segment of the six-week intensive outpatient 
program, the individual completed a workbook that teaches him his “triggers” and how to 
avoid allowing those triggers to cause him to relapse into drug use.  Id. at 71.  After the 
divorce, he was not invited to social events with his old friends.  He explained that he has 
stopped seeking out his old friends and is now an active member of a single parents group 
at his church.  He has been in that group for over six months and spends free time with 
church members or members of his recovery group.  Id. at 74.   
 
2.  Character Witness 

 
A friend of the individual’s testified that she met the individual at church and she has known 
the individual for six weeks.  Tr. at 67-69.  She has visited his home approximately 12 
times, and sees him every other day.  She knows about his previous marijuana use, but 
has not seen any marijuana in his home, nor has she seen evidence of drugs in the home. 
She has cared for his children in his home, and considers him very trustworthy.  She trusts 
the individual enough to allow him to meet her child.  She knows about his counseling, and 
he has told her that he plans to continue the counseling.   
   

3.  Expert Witness 
 

The individual’s drug counselor testified at the hearing.  He is a board-certified professional 
counselor with over 20 years of experience.  Tr. at 49.  He directs a rehabilitation facility, 
and also has a private drug treatment practice with physician partners.  The counselor 
began treating the individual in June 2008. Id. at 42; Ex. A.  The counselor first completed a 
psychosocial history of the individual and then reviewed this history with his partners, who 
are psychiatrists.  Tr. at 50.  Based on the history, the counselor created a treatment plan 
for the individual.  The plan consisted of 12 sessions, seven hours a week, for six weeks.  
The sessions covered relapse prevention, therapy, and aftercare planning.  The counselor 
also gave the individual random drug test and assignments.  The individual passed all of 
the drug tests and completed all of his assignments.  The counselor stressed that the 
individual did not merely do a few exercises in a workbook, but that he completed a true 
relapse prevention plan while “in the real world,” i.e., while dealing with the stressors of his 
job, family life with small children, and his divorce.  Id. at 56-57.  During sessions, the 
individual and the counselor had extensive discussions about the individual’s family life, his 
difficult marriage and then his divorce.  Id. at 44; 50.  The counselor was impressed that the 
individual on his own initiative became very active in the church–based recovery program, 
and he considers that a positive factor in the individual’s recovery.  The individual is now in 

                                                 
2 He continues to associate with the college friends who accompanied him to the concert, but testified that the friend 
that smoked marijuana with him now no longer uses drugs.  Tr. at 39. 
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the aftercare portion of his counseling.  Tr. at 45.  He has weekly sessions with the 
counselor, phone counseling, and also attends a support group.  The counselor described 
the individual’s attendance as “wonderful” and concluded that the individual has been 
rehabilitated from his use of marijuana.  Id. at 46.  He considers the individual to be very 
honest, especially since the individual not only voluntarily reported his drug use to his 
employer, but did so against the recommendation of his divorce lawyer because the 
individual was embroiled in a custody battle at the time.  Id. at 46.  He considers the 
individual a “success story.”  Id. at 47.   
 
The counselor was very impressed that the individual is helping newcomers to his recovery 
group.  The counselor considered that an important indicator of the individual‘s progress.  
Id. at 47.  He found the individual to be mentally healthy, with an affect that matched the 
events in his life.  Id.  at 51.  He gave the individual high marks on a discharge evaluation 
due to the individual’s honesty, and his conscience.  Id. at 52; Ex. A (Discharge Summary 
dated August 11, 2008).  A treatment team (a psychiatrist, physician, and the counselor) 
evaluates patients weekly and all members of the team found the individual to be honest.  
Id. at 53, 58.  Because of that honesty, the members of the team believed that the 
treatment would be successful and that they could change the individual’s life for the better. 
 Id. at 53.  The counselor testified that the team concluded that the individual has an 
excellent prognosis; and that he was not marijuana dependent.  Id. at 58.  They will 
continue their sessions until August 2009, when they will have completed one year of 
aftercare.  Id.  at 57.  In general, the counselor spoke very highly of the individual based on 
his observations during their one year professional relationship. 
 

D. Mitigation of Security Concerns 
 

1. Criterion K – Drug Use 
 
According to the regulations, I must rely on the record and my observations at the hearing, 
and make a common-sense judgment on this matter as directed by 10 C.F.R. § 710.7(c).    
I have weighed several variables, including the circumstances surrounding the conduct, the 
potential for coercion, and the motivation for the conduct.  It is troubling that the individual’s 
drug use occurred when he was a mature adult.  However, for the reasons set forth below, I 
find that he has presented sufficient evidence to mitigate the security concerns regarding 
his illegal drug use.   
 
First, the individual has presented evidence of satisfactory completion of a drug treatment 
program, without recurrence of abuse.  Guideline H, ¶ 26 (d).  His counselor, who works 
with a team of medical professionals, testified that the individual has an excellent prognosis 
for avoiding a relapse.  Tr. at 54-58.  Second, the expert witness concluded that there is a 
low probability that the individual suffers from substance abuse or dependence and that his 
drug use was not habitual.  The counselor testified that all of the individual’s test results 
were negative for the presence of any illegal drug.  Id.  at 44; see also Ex. A. 3  Third, there 
is documentary and testimonial evidence that the individual is now reliable, trustworthy, and 
exercises sound judgment.  The counselor testified that he maintains a relationship with the 

                                                 
3 I note that there is no evidence in the record of a psychiatric diagnosis of any substance problem. 
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individual and continues to think of him highly.  The court awarded him custody of his two 
young daughters.  Finally, the individual has demonstrated his intent not to abuse drugs in 
the future.  Guideline H, ¶ 26(b) (stating that security concern may be mitigated by 
demonstration of intent not to abuse drugs in future).  He has disassociated himself from 
drug-using associates, and provided corroborating testimony regarding his new lifestyle.  Id. 
at ¶ 26(b) (1).  His last drug use was in June 2008, when he self-reported.  Based on the 
foregoing, I find that the individual’s illegal drug use is unlikely to recur.  Id. at ¶ 26 (a). 
 
In summary, the individual has convinced me through his demeanor and testimony and that 
of his witnesses that there is little likelihood that he will use illegal drugs again. He has 
submitted expert testimony that he does not suffer from substance abuse or dependence, 
he continues to be an active, model participant in a drug program and has learned tools of 
relapse prevention, and he has demonstrated his intent not to abuse drugs in the future by 
severing his ties to associates who used drugs and becoming involved in his church and a 
church-based recovery group.  The witnesses testified credibly that the individual has 
reformed his behavior and is now reliable and trustworthy.  Thus, I conclude that the 
individual has mitigated the Criterion K security concerns in the Notification Letter.   
 

2. Criterion F – Falsification 
 

In a number of decisions, DOE hearing officers have considered the implications of prior 
falsifications.  The factors considered in these cases include the following: whether the 
individual came forward voluntarily to admit his falsifications, compare Personnel Security 
Hearing, Case No. VSO-0037 (1995), affirmed (OSA, 1996) (voluntary disclosure by the 
individual) with Personnel Security Hearing, Case No. VSO-0327 (2000), affirmed (OSA, 
2000) (falsification discovered by DOE security); the length of time the falsehood was 
maintained; whether a pattern of falsification is evident; and the amount of time that has 
transpired since the individuals’ admission.   
 
In the individual’s favor is the fact that he self-reported his most recent drug use within a 
week of its occurrence.  This good-faith effort to correct the falsification before he was 
confronted with the facts of his concealment is a condition that mitigates the security 
concern.  See Personnel Security Hearing, Case No. TSO-0628 (2008) (falsification 
mitigated by self-reporting drug use to LSO); Guideline E, ¶ 17 (a).  Compare Personnel 
Security Hearing, Case No. TSO-0715 (2009) (long term falsification of individual who held 
clearance for many years and did not disclose drug use until confronted in 2008 PSI). 4  
Further, there is no evidence in the record that DOE would have discovered his drug use 

                                                 
4  It is true that the length of time that the individual maintained the falsification (20 months) exceeds the length 
of his responsible conduct (10 months).  OHA has found this to be an important factor in previous cases that 
have been decided against the individual.  However, I distinguish this case because those cases contain other 
negative factors that are not present in the case currently under review. For instance, a previous case found 
that six months of responsible behavior was insufficient to mitigate nine months of dishonesty.  Personnel 
Security Hearing, Case No. TSO-0394 (2006).  However, the individual in that case did not self-report and had 
a pattern of discrepancies in her communications with security personnel spanning several years.  See also 
Personnel Security Hearing, Case No. TSO-0708 (2009) (mitigating falsification by distinguishing case from 
OHA cases where the individual knowingly maintained a falsehood for a period of time). 
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were it not for his voluntary disclosure.5   The disclosure reflects his stated remorse and his 
intent to correct the falsification despite possible negative consequences.  I note that even 
after he reported to his managers, they did not know what to do with the information, but 
the individual continued to search for the appropriate person at the LSO to process his 
information. Tr. at 18.  The individual initiated the contact with the personnel security 
specialist, calling the specialist repeatedly for the forms to report his marijuana use and 
then promptly enrolling in a treatment program.  Id. at 19-20.  The individual’s persistence 
in attempting to rectify his deliberate omission is a factor that weighs heavily in his favor. 
 
The decision of a Hearing Officer in a Part 710 case is a predictive assessment, in this case 
an assessment of the likelihood that the individual will engage in dishonest or untrustworthy 
behavior in the future similar to the past falsification and concealment of derogatory 
information.  My common-sense impression of the individual, formed over the course of this 
proceeding, is that he is an honest person whose conscience made him realize not only 
that he made a mistake by concealing his drug use, but that he also needed to change his 
lifestyle. He was willing to risk his career and the custody of his children to rectify that 
mistake.  The circumstances under which the individual made the falsification no longer 
exist and are unlikely to appear in the future—he no longer uses marijuana, he has 
successfully completed an intensive outpatient program with relapse prevention training, 
and he is an active and model participant in aftercare and a religious support group.  See 
Guideline E, ¶17 (d) (security concern mitigated when individual acknowledges dishonest 
behavior and takes positive steps to alleviate the circumstances that caused the behavior, 
and such behavior is unlikely to recur).    His current lifestyle is very different than his 
previous lifestyle.  He has new friends, he is an active participant in a church singles 
program and a religious recovery program, and he is a busy single father of two young 
children.  The individual has revealed his past transgressions in lying to the DOE to his 
managers and human resource officials, as well as to his friends and colleagues.  These 
actions significantly reduce or eliminate the possibility that the individual will be susceptible 
to coercion, pressure, exploitation or duress based on his falsification of the drug questions 
on his QNSP.  See Guideline E, ¶ 17 (e).  I also find significant that the individual’s efforts 
to reform his behavior were favorably noted by the DOE counsel representing the LSO at 
the hearing who commented that the individual “really has taken steps and actually gone 
above and beyond to make sure they rectify a situation that they found themselves in.”  Tr. 
at 74-75. In the end, looking at the totality of the facts in this case, I conclude that the 
individual has mitigated the Criterion F security concern and that his past behavior is 
unlikely to recur. 
 
 
 
 

3. Criterion L- Unusual Conduct 
 

The individual’s use of illegal drugs after receiving a security clearance in August 2007 is a 
serious matter, and raises questions about his judgment, reliability, trustworthiness and 
                                                 
5 DOE granted the individual a clearance one year prior to his disclosure.  There is no evidence in the record 
that the pre-clearance investigation uncovered any derogatory information relating to drug use by the 
individual.   
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honesty.  Further, the individual was old enough to realize that he was breaking the law and 
that he was breaking his commitment to DOE to avoid illegal drugs.  To mitigate the 
Criterion L concerns based on his drug use while holding a security clearance, the 
individual presented credible testimony from witnesses who described him as honest, 
reliable and trustworthy.  I conclude for the following reasons that the individual has 
mitigated the security concerns of Criterion L.   
 
First, the individual made a prompt, good-faith effort to correct the falsification.  I found the 
individual sincere and forthright in expressing his remorse over his falsification.  Tr. at 22.  
He testified that he disclosed his drug use to the LSO, and he was persistent in making 
sure that this disclosure got to the right office.  There is no evidence in the record that the 
LSO would have discovered the individual’s use of illegal drugs had he not reported it 
himself.   Second, I find that he has mitigated the security concerns relating to the 
possibility of blackmail. The individual presented testimony and documentary evidence that 
he has disclosed his past drug use to his friends and family. Ex. D.  This evidence supports 
a conclusion that he is not subject to pressure, coercion or blackmail regarding his use of 
illegal drugs.  Guideline E, ¶ 17(e).   The counselor described the individual as exhibiting a 
high level of honesty despite possible negative repercussions to his career and custody of 
his young children.  See Personnel Security Hearing, Case No. TSO-0210 (2005) (finding 
that credibility of witnesses is a mitigating factor in security concern regarding the honesty 
of an individual who used drugs while holding a clearance).  His counselor was very 
credible and enthusiastic in describing the individual’s good character, honesty, and 
cooperation with the program.  
 
Third, the individual has presented evidence that he no longer associates with persons 
involved in illegal drug use and no longer uses illegal drugs.  Guideline E, ¶ 17(g).  See also 
Personnel Security Hearing, Case No. TSO-0327 (2006) (stating that the Criterion L 
concern of using drugs while holding a security clearance cannot be resolved without 
resolution of the illegal drug use itself).  There is credible testimony describing how the 
individual confronted his drug problem, and then stopped using drugs.  During the hearing, 
the witnesses described the steps the individual took to change his life and to reform his 
behavior.  Therefore, I find, based on the credible testimony of the individual and his 
witnesses, that the individual has acknowledged his past drug problem, has stopped using 
drugs, has reformed his behavior, and has taken positive steps to alleviate the stressors, 
circumstances or factors that caused the untrustworthy behavior.  I also find that the 
problematic behavior is unlikely to recur.  Guideline E, ¶17 (d).  His behavior demonstrates 
that he now comports himself in an honest, trustworthy and responsible manner.  
Moreover, the individual convinced me that he has maintained a drug-free and responsible 
lifestyle and that he will continue to be an active participant in his support groups.  In 
addition, the individual has been honest throughout the proceeding in discussing his past 
activities and has not misrepresented or omitted any relevant information.  His maturity and 
life experience demonstrate that he will no longer employ the poor judgment he exercised 
in the past.  See Personnel Security Hearing, Case No. TSO-0681 (2009) (using “whole-
person concept” to weigh important factors in a period of individual’s life sufficient to make 
an affirmative determination that the person is an acceptable security risk); Revised 
Adjudicative Guidelines at ¶ 2.   Therefore, I conclude that the individual has mitigated the 
Criterion L concerns.   
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III. Conclusion 

 
As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. § 710.8 (f), (k), and (l).  However, after carefully reviewing the testimonial and 
documentary evidence in a common-sense manner, I find that the individual has presented 
adequate mitigating factors for all of the criteria.  Thus, in view of the criteria and the record 
before me, I find that restoring the individual=s access authorization would not endanger the 
common defense and security and would be consistent with the national interest. 
Accordingly, I find that the individual’s access authorization should be restored.  Any party 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 2, 2009 
 
 

 
 

 
 
 
 

 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

June 22, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 24, 2009

Case Number: TSO-0708

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  During a background investigation, the local DOE security office

discovered some derogatory information that created a security concern.  DOE asked the individual

to participate in a Personnel Security Interview (PSI) in order to resolve the information.  The PSI

did not resolve the security concerns. 

On January 15, 2009, the local DOE security office (LSO) sent a letter (Notification Letter) advising

the individual that it possessed reliable information that created a substantial doubt regarding his

eligibility to hold an access authorization.  In an attachment to the Notification Letter, the LSO

explained that the derogatory information fell within the purview of two potentially disqualifying
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2/ Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant information

from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel Qualifications Statement,

a Personnel Security Interview, written or oral statements made in response to an official inquiry on a matter that is

relevant to a determination regarding eligibility for DOE access authorization. . . .”  10 C.F.R. § 710.8(f).  Criterion L

relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject to any

circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason

to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual

to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f) and (l) (hereinafter

referred to as Criteria F and L, respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented his own testimony and that of six other witnesses.  The DOE counsel did not

present any witnesses.  The individual and the DOE submitted a number of written exhibits prior to

and during the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision
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In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two potentially disqualifying criteria as bases for denying the

individual’s security clearance, Criteria F and L.  To support its reliance on Criterion F, the LSO

states that on March 14, 2004, and April 17, 2006, the individual signed and dated a Questionnaire

for National Security Positions (QNSP), certifying that he had not used any illegal drugs in the last

seven years.  Despite this certification, during a personnel security interview (PSI) conducted on

September 10, 2008, the individual admitted to using marijuana from 1994 to 1996 and once in

2000.  The individual stated that he failed to list his use of illegal drugs on his QNSPs for fear of

jeopardizing his security clearance and because he felt it “was not worth listing.”  See Statement of

Charges at 1.  The LSO also alleges that during a PSI conducted on September 10, 2008, the

individual acknowledged that his “L” access authorization was granted based on false information

in his 2004 QNSP.  Also, during this 2008 PSI, the individual acknowledged that he signed Security

Acknowledgments in his 2004 and 2006 QNSPs despite knowing that the information he provided

was incorrect and could result in the loss of his access authorization.  Id.     

From a security standpoint, false statements made by an individual in the course of an official inquiry

regarding a determination of eligibility for DOE access authorization raise serious issues of honesty,

reliability, and trustworthiness.  The DOE security program is based on trust, and when a security

clearance holder breaches that trust, it is difficult to determine to what extent the individual can be

trusted again in the future.  See Guideline E of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to the

President for National Security Affairs, The White House.

As for Criterion L, the LSO alleges that during a September 2008 PSI, the individual admitted to

engaging in fraudulent activity by using his friend’s driver’s license to enter liquor establishments,

obtain alcohol, and gamble while he was under the age of 21.  Id. at 2.  The individual admitted to

participating in this activity despite knowing it was illegal.  Id.  With regard to Criterion L, the LSO

also alleges that the individual acknowledged that he signed Security Acknowledgments in his 2004

and 2006 QNSPs despite knowing that the information he provided was incorrect and could result

in the loss of his access authorization.  The individual’s vulnerability to blackmail, exploitation, and

duress calls into question the individual’s judgment, reliability, trustworthiness and his ability to

protect classified information. See id. at Guideline E.

IV.  Findings of Fact
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The individual used marijuana from the eighth to the tenth grade approximately four to seven times.

See DOE Exh. 3 at 6.  According to the individual, he usually used marijuana in the form of smoking

a “joint” while at a friend’s house.  Id.  The individual stated that he used marijuana on one more

occasion in the winter of 2000 while he was in college.  Id., Transcript of Hearing (Tr.) at 127.  He

stated that he wanted to try marijuana one last time before he graduated and began a career.  Id.  

The individual began working for DOE in 2004.  In March 2004 and April 2006, the individual

submitted QNSPs in connection with an investigation of his eligibility to hold a security clearance.

On the QNSPs, the individual was asked, inter alia, the following: “Since the age of 16 or in the last

seven years, whichever is shorter, have you illegally used any controlled substance . . . .”  DOE Exh.

6 and 7.  The individual checked “no” to this question because he felt that, with the exception of a

one-time use in 2000, his use was outside of the seven-year requirement.  Id.  

             

During a PSI with the individual in September 2008, the individual admitted that he omitted his drug

use for fear of jeopardizing his security clearance.  DOE Exh. 8.  He further indicated that because

he used marijuana on one occasion in 2000 and because it was “a long time ago,” he felt it was not

worth listing since he “does not do drugs.”  Id.  Further, during the PSI, the individual admitted that

he should have listed his drug use on his QNSPs and also admitted that he was granted an “L”

clearance based on his 2004 QNSP which contained erroneous information.  Id.  In addition, the

individual signed Security Acknowledgments certifying that his answers on his QNSPs were true.

However, he omitted his illegal drug use in 2000.  During the course of his 2008 PSI, the individual

also admitted to fraudulently using a friend’s driver’s license to purchase alcohol.  According to the

individual, a friend who looked like the individual allowed the individual to borrow his driver’s

license to enter liquor establishments and buy alcohol about five times in high school and college.

The individual stated that he did this to be “cool” even though he knew it was illegal.  Id., Tr. at 137.

V. Hearing Officer Evaluation of the Evidence

The key issue under Criterion F is whether the individual has brought forward sufficient evidence

to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In

considering this question, I found that the nature of the individual’s omissions was serious.  The

individual’s lack of candor concerning his marijuana use could increase his vulnerability to coercion

or blackmail and raises important security concerns.  The DOE must rely on individuals who are

granted access authorization to be honest and truthful.  This important principle underlies the

criterions set forth in 10 C.F.R. § 710.8(f).

During the hearing, the individual was questioned about the omissions on his 2004 and 2006 QNSPs.

The individual admitted that the last time he used marijuana was in late 2000 with three friends and

that he has not used marijuana since that time.  Tr. at 127.  The individual further admitted that when

he completed his QNSPs and was asked whether in the last seven years he had used an illegal

substance, he incorrectly answered “No” to the question.  Id. at 134.  When questioned about why

he omitted his one-time marijuana usage in 2000 from his QNSPs, the individual testified that at the

time he completed the QNSPs he did not recall the one-time usage when he was a junior in college.

Id. at 135.  He further testified that it was not until the background investigator repeatedly questioned
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3/ Having accepted that the individual did not remember his one-time marijuana use, I distinguish this case from

other OHA decisions regarding falsifications where the individual knowingly maintained a falsehood for a period of time.

In those cases, the individual’s pattern of responsible conduct is compared to the length of time the individual maintained

a falsification.  See Personnel Security Hearing, Case No. TSO-0394 (2006) (six months of honest behavior not

sufficient to mitigate dishonesty that spanned for nine months); Personnel Security Hearing, Case No. TSO-0302 (2006)

(10 months of honest behavior not sufficient to mitigate falsehood that spanned 16 years); Personnel Security Hearing,

Case No. VSO-0440 (2001) (18 months of responsible, honest behavior sufficient evidence of reformation from

dishonest that spanned six months in duration).   

him that he remembered.  Id.  The individual explained that “you saw people in college that smoked

marijuana, it just never appealed to me, and then I remembered there was this one last time . . .

junior year, where I said that I’m going to become a professional, so I’m going to have one last

hurrah with this, because I know pretty much any professional job requires a drug test, so I wanted

to stay extremely clean for my senior year as I started interviewing.”  Id.  The individual further

testified that he regrets not including this usage in his QNSP and that he did not feel that he had

anything to hide regarding this incident.  Id.  According to the individual, he takes full responsibility

for his omission.  He testified that his erroneous answers on his QNSPs were not intentional and he

intends to be totally honest in the future.  Id. at 161.   He reiterated that he no longer uses marijuana

or any other drug.  Id. at 145. 

After considering all of the evidence before me, I find that the individual has mitigated the security

concerns arising from omissions on his 2004 and 2006 QNSPs regarding his marijuana usage.  I

found the individual’s testimony that he did not intentionally or deliberately falsify his QNSPs to be

very credible.  During the hearing, the individual was questioned about what appears to be an

inconsistency in the record when he admitted that he omitted his drug use for fear of jeopardizing

his security clearance and his testimony that he forgot about his 2000 usage and did not deliberately

omit the usage.  However, during the hearing, the individual attempted to clarify these statements

and adamantly testified that he did not remember his one-time usage in 2000 until he was repeatedly

questioned by an investigator.  I believe it is plausible that the individual forgot about his one-time

usage in 2000.  3/  Moreover, the individual acknowledged and accepted full responsibility for his

omissions.  He  also appeared to be deeply remorseful for his omissions on his QNSPs.  It was my

observation during the hearing that the individual was well-prepared and took the proceeding

seriously.  He also understands the importance of being completely honest with the DOE.  His

witnesses, which included several managers, a co-worker, a friend and an ex-fiancee, corroborated

his testimony and all persuasively testified that the individual is an honest, trustworthy and reliable

person.  One witness, the individual’s current manager, provided particularly compelling testimony

that the individual is a dedicated and conscientious employee whose reliability, honesty and integrity

place him in the top five percent of all of her employees.  Id. at 89-93.  The individual’s former

fiancee, who has known the individual for six years (and is the mother of the individual’s five-year

old daughter) convincingly testified that the individual is an honest, responsible person.  Id. at 22-24.

Finally, the individual testified that he has an unblemished employment record, that he is an honest

and trustworthy person, and that he has not intention of omitting any information in the future.  Id.

at 149-150.  For the foregoing reasons, I find the individual has mitigated the security concerns

raised by Criterion F.  
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With respect to Criterion L and the LSO’s security concern that the individual admitted to

fraudulently using his friend’s driver’s license to purchase alcohol and gamble while he was under

the age of 21, the individual acknowledged this activity and convincingly testified that he regrets

using a fake identification as a minor in high school and college.  Id. at 138.  The individual further

testified that when he turned 21, he destroyed the identification.  Id.  While this activity clearly raises

serious questions about the individual’s judgment, honesty, reliability and trustworthiness, I believe

the sum of the evidence mitigates those concerns.  First, the individual, who is now 28 years old,

demonstrated through his testimony that he has greatly matured since college and now takes full

responsibility for his actions.  He testified that he shares support of his daughter and takes his

responsibilities as a father seriously.  Id. at 120.  The individual provided the testimony of six

character witnesses who all provided corroboration that he is now a mature, responsible individual.

I believe the individual’s testimony, as well as the corroboration he provided during the hearing,

have allayed the security concerns under Criterion L.  Likewise, with respect to the LSO’s concern

that he signed Security Acknowledgments in his QNSPs despite knowing that the information he

provided was incorrect and could result in the loss of his access authorization, the individual testified

that he deeply regrets providing incorrect information and now understands the importance of being

totally honest with the DOE.  I believe the individual’s maturity, life experiences as a responsible

father and employee and remorse demonstrate to me that he will no longer employ the poor judgment

he relied on when he completed the QNSPs and signed the Security Acknowledgments, and that he

will scrupulously follow the DOE rules in the future.  After considering the “whole person,” I am

convinced that the DOE can rely on the individual’s ability to make sound judgment calls regarding

the safeguarding of classified information.  See Adjudicative Guidelines at (2)a.  I  therefore find that

the individual has sufficiently mitigated the LSO’s concerns under Criterion L.

        

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria F and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has brought forth convincing evidence to mitigate the security concerns associated with

Criteria F and L.  I therefore find that restoring the individual’s access authorization would not

endanger the common defense and security and would be consistent with the national interest.

Accordingly, I find that the individual’s access authorization should be restored.  The parties may

seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R.

§ 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: June 22, 2009        
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1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                

                                                                July 13, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 24, 2009

Case Number: TSO-0709

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be restored at this time.

I. Background 

The individual has held a “Q” clearance since 2002.  In July 2008, as part of a background

investigation, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the

individual to address mental and emotional issues, criminal conduct and personal conduct.  In

addition to the PSI, the LSO requested the individual’s medical records and recommended a

psychiatric evaluation of the individual.  The LSO referred the individual to a DOE psychiatrist for

a forensic psychiatric evaluation in August 2008.  The DOE psychiatrist diagnosed the individual

with recurrent Major Depression.  The DOE psychiatrist further opined that the individual’s

prognosis is worsened by a chronic pain condition (headaches and lower back pain) that has persisted

in spite of  long-term narcotic prescription use.  He added that the individual’s depressive disorder

has caused a significant defect in his judgment and reliability in the past, and is likely to do so in the

future, particularly during periods of interpersonal stress. 

In January 2009, the LSO sent a letter (Notification Letter) advising the individual that it possesses

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of two potentially disqualifying criteria set forth in the security



- 2 -

2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion L relates in relevant part to information that a person has”[e]ngaged in unusual conduct

or is subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; . . .”  10

C.F.R. § 710.8(l).  

3/ The EAP psychologist was not available to testify during the hearing.  I reconvened the hearing via phone eight

days after the hearing date for the sole purpose of allowing the EAP psychologist to testify on behalf of the individual.

regulations at 10 C.F.R. § 710.8, subsections (h) and (l) (hereinafter referred to as Criteria H and L,

respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist.  The individual called three witnesses, two

of his co-workers and an Employee Assistance Program (EAP) psychologist.  3/  He also testified

on his own behalf.  The DOE and the individual submitted a number of written exhibits prior to and

during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.
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B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two criteria as bases for suspending the individual’s security

clearance, Criteria H and L.  To support Criterion H, the LSO relies on the DOE psychiatrist’s

opinion that the individual meets the diagnostic criteria for recurrent Major Depression, which has

caused a significant defect in the individual’s judgment or reliability.  In addition, the LSO relies on

information in its possession that the individual’s mental condition has caused numerous defects in

judgment and reliability in the past.  Specifically, between late 1998 or early1999 and 2008, the

individual has had a total of five inpatient psychiatric treatments with two of them being involuntary.

In addition, as recently as March 2008, the individual has attempted suicide.  Also, the individual

has attempted suicide on at least six separate occasions with the first attempt at the age of 11 or 12.

Finally, with respect to Criterion H, the LSO relies on information that on July 29, 2007, the

individual was arrested by a local police for suspicion of driving under the influence of alcohol.  He

was administered Breathalyzer and blood tests.  The individual’s Breathalyzer test showed no signs

of alcohol in his system and yielded a B.A.C. of .00%.  However, the results of a blood test

administered after the arrest revealed that the individual was under the influence of prescription

medications, specifically antidepressants and narcotics.  The test results suggested that the individual

was impaired while operating a motor vehicle.  Accordingly, the individual was arrested for driving

under the influence of drugs.  At his court hearing, he pled guilty to a charge of careless driving as

a lesser included offense of the charge of driving under the influence of drugs.  The more serious of

the charges was dismissed.  The LSO also relies on the individual’s 2007 charge of driving under

the influence of drugs to support its reliance on Criterion L in this case.   See Statement of Charges

at 1 and 2.

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his judgment and reliability under

Criterion L.  The security concerns associated with Criteria H and L are as follows.  First, a mental

condition such as Major Depression can impair a person’s judgment, reliability and trustworthiness.

See Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to

Classified Information issued on December 29, 2005, by the Assistant to the President for National

Security Affairs, The White House.  Second, driving under the influence of drugs itself is a security

concern because that behavior can similarly lead to the exercise of questionable judgment and the

failure to control impulses, which in turn can raise questions about a person’s reliability and

trustworthiness.  See id. at Guideline G.
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4/ The individual began experiencing OCD symptoms in elementary school.  He describes himself as a

“perfectionist” regarding his schoolwork.  His compulsions included frequent hand-washing and compulsive rituals such

as turning lights on and off.  

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual began suffering from depression

during his childhood.  Around 1988, at the age of eleven, the individual made his first suicide

attempt.  According to the individual, he was distraught over the death of his grandfather and took

an overdose of over-the-counter medications.  DOE Ex. 11 at 3.  Shortly thereafter, the individual

made a second suicide attempt.   In 1989, his parents became concerned about his depression and

Obsessive-Compulsive Disorder (OCD) symptoms  4/ and hospitalized the individual for his first

inpatient treatment.  Id.  At this time, the individual started counseling and began taking anti-

depressant medications.  

The individual next sought psychiatric treatment in 1994 when he was a high school student.  Id.

During his high school years, the individual suffered from low self-esteem problems and continued

counseling with a psychiatrist.  In 1995, while in college, the individual attempted suicide on two

separate occasions by again taking overdoses of over-the-counter medications.  As a result of the

second suicide attempt in 1995, the individual was hospitalized for one week.  At this time, his

antidepressant (Prozac) dosage was increased to address his depressive symptoms.

After completing his masters degree, the individual began working for DOE.  He was granted his

initial “Q” clearance on October 2002.  Transcript of Hearing (Tr.) at 10.  The individual worked for

DOE until 2005 when he left to pursue an advanced degree.  While the individual was still depressed

during this time, he made no “significant” attempts to commit suicide and continued taking Prozac.

In 2004, the individual began taking prescribed Hydrocodone and later Oxycodone, narcotic pain

medications, after suffering from severe headaches.  From 2005 through 2007, the individual

underwent counseling sessions on a regular basis for his depression.  In 2007, his chronic headaches

became worse and the individual sought the advice of a neurologist for evaluation and treatment.

The neurologist made a number of changes to the individual’s medication regimen, specifically

discontinuing Prozac, and placed the individual on various other medications to treat the depression

and headaches.  According to the individual, his depression worsened after discontinuing Prozac.

DOE Ex. 11 at 5.  

In June 2007, the individual began treatment with another psychiatrist for medication management.

This psychiatrist formally diagnosed the individual with chronic depression and OCD.  He placed

the individual back on Prozac and augmented the Prozac with other medications, including lithium,

Depakote or benzodiazepines such as Xanax, Valium and Klonopin.  This psychiatrist also referred

the individual to an intensive outpatient treatment at a local hospital.  However, treatment caregivers

in the program recommended that the individual participate in inpatient treatment and told him that

he would be discharged from the intensive outpatient program (IOP) if he did not accept the referral.

According to the individual, he did not feel that he could afford the inpatient program and had “pets
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5/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

to care for, research to do.”  Tr. at 29.  The individual stated that he was distraught by what he

considered to be an “ultimatum” by the caregivers.  Id.    

In February 2008, the individual attempted suicide once again while in the IOP program.  On this

occasion, he took an overdose of prescription medications and drank alcohol.  DOE Ex. 11 at 6.  The

individual experienced a blackout because of the overdose of medications and alcohol and could not

recall any details of the event.  As a result, the individual was involuntarily admitted into an inpatient

psychiatric treatment program where he was treated for one week, transferred to an outpatient

treatment program and treated for one month.  During this time period, the individual tried several

antidepressants.  In March 2008, the individual attempted suicide by overdose again.  This time also,

he experienced a blackout and could not recall any details of the episode.  Again, the individual was

involuntarily admitted into an inpatient treatment program where he was hospitalized for about five

weeks until May 2008.  Id.  

In June 2008, the individual returned to his position at the DOE.  He was evaluated by a clinical

psychologist in the EAP who placed the individual on medical restriction and recommended that he

start back to work on a half-time basis.  After receiving information from the individual’s supervisor

that suggested that he was suicidal, the EAP psychologist recommended that the individual submit

to inpatient psychiatric treatment.  In late June 2008, the individual voluntarily admitted himself into

a program and was discharged three days later.  In August 2008, the individual was referred to a

DOE psychiatrist for a forensic psychiatric evaluation.  Based on that evaluation, the DOE

psychiatrist concluded that the individual met the criteria for recurrent Major Depression.  

   

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  5/  After due deliberation, I have determined that the individual’s

access authorization should not be granted.  I cannot find that restoring the individual’s DOE security

clearance will not endanger the common defense and security and is clearly consistent with the

national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision

are discussed below.

1.  The Individual’s Testimony

At the hearing, the individual admitted that he has attempted suicide on six occasions and did not

dispute that he suffers from recurrent Major Depression and OCD.  The individual testified that he

has suffered from depression for his entire life.  Transcript of Hearing (Tr.) at 18.  He further testified
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that he meets with a psychiatrist once every one or two months for medication management.  Id.  In

addition to his medication and his meetings with a psychiatrist, the individual stated that he

participates in weekly therapy sessions with a licensed professional counselor.  Id. at 19.  The

individual testified that he is currently taking a number of antidepressants, including Paxil, Seroquel,

Valium and Adderall.  Id.  According to the individual, “the Paxil is an antidepressant specifically

for the depression. The Seroquel is prescribed to augment the effect of the Paxil, so it is also

prescribed for depression.  The Valium is prescribed to treat anxiety attacks.  And the Adderall is

prescribed to increase [his] energy level and offset the side effects of drowsiness that are caused by

some of the other medications.”  Id.  The individual described his depression as “very severe.”  Id.

at 20.  The individual explained that his depression affects his self-esteem and his outlook for the

future.  Id. at 23.  He further explained that he has a pessimistic or negative outlook on life which

had prompted his past suicide attempts.  Id.  The individual testified that the medications he takes

are not a cure, but that they are beneficial.  He also testified that he suffers from severe back pain

and headaches and is taking Oxycontin and Percocet (narcotic pain medications) to treat the pain.

Id. at 75.  Again, the individual testified that these prescription pain medications help, but do not get

rid of his pain.  Id. at 76.  He testified that he is trying to wean himself off of the narcotic pain

medications.  Id. at 78.   The individual stated that he has recently moved to another state and had

not yet acquired new doctors.  Id. at 22.  The individual’s counselor, however, has agreed to continue

therapy sessions with the individual by phone.  Id.           

During the course of the hearing, the individual was asked if his depression affects his judgment.

He stated the following, “in some people’s opinion an attempt at suicide is bad judgment.  I see it

as very subjective . . . I suffer from this depression, and I wish I didn’t.  I think my life would be a

lot more pleasant if I did not suffer from the extent of depression that I do.  And I wish I had more

effective remedies for my depression. . . . And during my periods of suicidality, suicide appears, to

me, as a positive alternative to living the life feeling as badly as I do.  Basically, I would rather end

my life as opposed to continuing to live it.”  Id. at 25.  The individual further testified that the

decision to end his life is the only area in which he believes his judgment is affected.  Id.  He

emphasized that his decisions regarding his “work, national security, confidentiality, honesty and

work ethic” are all unaffected by his depression.  Id.  Although he acknowledged that his depression

sometimes leaves him with a sense of hopelessness regarding the future, the individual reiterated that

he would not compromise national security.  Id.   

The individual also described the circumstances which led to his most recent suicide attempts in

February and March of 2008.  He testified that in early 2008, a psychiatrist at the university he was

attending observed that the individual’s depression had worsened and advised him to seek an

intensive treatment program outside of the university.  Id. at 27.  According to the individual, he

voluntarily checked into an intensive outpatient program, but shortly thereafter the caregivers in that

program recommended that the individual participate in the intensive inpatient program. Id. at 28.

The individual testified that he felt that the caregivers were giving him an “ultimatum” of either

checking into the inpatient program or being discharged from the treatment program against medical

advice.  Id.  The individual testified that the inpatient program was not feasible for him because of

concerns with insurance coverage as well as concerns with responsibilities he had at home and at his

university.  Id. at 29.  He testified that it was the stress of this “ultimatum” as well as his depression
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that prompted his suicide attempts.  Id. at 30,81.  The individual was questioned about the period

from 2002 through 2005 where he told the DOE psychiatrist that he made no “significant” suicide

attempts.  He explained that during this period, he would occasionally take overdoses of medications

with the realization that they could end his life.  However, he contrasted these attempts with his more

severe suicide attempts in February and March 2008 where “[he] definitely wanted no other option.”

Id. at 82.  

During the course of the hearing, the individual responded to questions regarding his 2007 charge

of driving under the influence of drugs.  According to the individual, he was not drinking alcohol

when he was pulled over.  Although the individual was taking prescription medications at the time,

he testified that those medications did not affect his driving abilities.  Id. at 90.  The individual

testified that he was heading home around midnight after working all day to set-up and clean-up for

a friend’s wedding.  Id. at 98.  He further testified that he was not only exhausted from working at

the wedding, but he was lost and was driving an unfamiliar vehicle.  Id.  The individual testified that

his driving was less than perfect because he slowed down to read street signs.  He testified that a

passing motorist called the police to report him as a suspicious drunk driver.  Id.                           

                                                                   

Finally, the individual testified that although he has no plans or thoughts of suicide in the future, he

recognized that he still suffers from severe depression.  Id. at 110, 111.  He stated that at this time

he believes he has a good team of doctors addressing his problems and that it is his intention to taper

off several of the medications he is taking.  When asked about whether he has any mechanisms to

deal with stress, the individual stated that his therapy is beneficial and his girlfriend provides

emotional support.  Id. at 112.   

2. The Co-Worker’s Testimony

The individual’s co-workers both testified that the individual is a reliable, conscientious and

trustworthy person.  Co-Worker #1, who has known the individual for about six years, testified that

he was aware of the individual’s issues with depression and pain, but would not consider the

individual a security risk.  Id. at 35.  Co-Worker # 2 has known the individual since 2002 and

considers the individual to be a friend.  According to co-worker #2, she testified that the individual

appeared to have his depression under control when he returned to work for the DOE in 2008.  Id.

at 61.  

3. EAP Psychologist’s Testimony

The EAP psychologist, whose role is to monitor the individual’s care, testified that he met the

individual in June 2008 when the individual returned to work at DOE.  Id. at 156.  He further

testified that he recommended that the individual be placed on medical restriction and work on a

half-time basis.  The EAP psychologist testified that after the individual returned to work his

management expressed concerned that he was suicidal.  Consequently, the EAP psychologist

recommended that the individual enter an inpatient treatment program.  Id. at 158.  He testified that

since the individual returned to work he has maintained his treatment and has not had to go back to

a hospital.  Id. at 160.  The EAP psychologist further testified that the individual has made good
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progress over the last several months.  Id. at 161.  However, he testified that he agrees with the DOE

psychiatrist’s diagnosis of recurrent Major Depression for the individual.  Id. at 165.  The EAP

psychologist stated that he believes the individual’s depression is in partial remission and is in the

mild to moderate range at this time.  Id.  Although he testified that the individual’s prognosis is fair

to good, he opined that the individual’s chronic pain complicates his diagnosis and the possibility

of recurrence of another depressive episode is high.  Id. at 177-190.  Finally, the EAP psychologist

testified that the individual is more emotionally stable now than when he first met him.  However,

he testified that the individual’s case is complicated and that his prognosis is dependent upon the

individual maintaining his current model of treatment.  Id. at 192.    

4. The DOE Psychologist’s Report and Testimony 

The DOE psychologist stated in his August 2008 Psychological Report that the individual met the

criteria for recurrent Major Depression, which has caused a significant defect in judgment in the past.

DOE Ex. 11.  He further stated that the individual has had over six suicide attempts and that during

two of these suicide attempts the individual has experienced a blackout from alcohol and prescription

medications consumed.  The DOE psychologist stated that these episodes evidenced a significant

defect in his judgment and reliability.  Id.  At the time of his evaluation of the individual, he noted

that the individual’s chronic depressive disorder had a poor prognosis given the fact that he has

required five inpatient hospitalizations two of which were involuntary (with the most recent

occurring two months before his evaluation).  Id.  He further noted that the individual’s prognosis

is worsened by a chronic pain condition (headaches and low back pain) that has persisted in spite of

long-term narcotic prescription use.  Id.  The DOE psychologist opined that the individual’s

depressive disorder has caused a significant defect in his judgment and reliability in the past, and is

likely to do so in the future, especially during periods of interpersonal stress.  Id.      

After listening to the testimony of the individual and his witnesses during the hearing, the DOE

psychologist testified that he had not heard any testimony that would change his diagnosis.  Id. at

123.  He testified that there were several new pertinent factors addressed during the hearing that

caused him concern. Id.   The DOE psychologist stated that during the course of the hearing he

learned that two more of the individual’s psychiatric hospitalizations were involuntary.  Id.  He

testified that this new information is significant because “an involuntary hospitalization indicated

that a physician has legally ruled that your judgment is impugned, is bad . . . and legally overrides

your judgment in a very drastic way, namely they lock you in a psychiatric hospital against your

will.”  Id. at 124.  The DOE psychologist further stated that the fact that involuntary hospitalizations

occurred four times, not two times was significant to him.  Id.  In addition, he testified that the

individual’s overdose during one of his suicide attempts caused hallucinations which clearly

impaired the individual’s judgment.  Id.  He also noted that he is concerned that the individual is

currently taking prescription Adderall, an amphetamine, that can cause hallucinations in overdose.

Id.  The DOE psychologist stated that blackouts were involved in two of the individual’s suicide

attempts which continue to cause him concern about the individual’s judgment.  Id. at 127.  During

the course of the hearing, the DOE psychologist further testified that he is concerned about the

individual’s high dosages of prescription medications and believes the individual is on the right path

in working towards tapering off the narcotic prescriptions to manage his chronic pain.  Id. at 128.
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He noted that narcotics do not help for chronic pain but rather cause many side effects.  Id.  He

further noted that narcotics can exacerbate depressive episodes. Id. at 129. 

The DOE psychologist also testified about the individual’s prognosis.  Although he believes that the

individual has a good long term plan to manage his depression, he opined that the individual still has

a mental condition that causes or may cause a significant defect in judgment or reliability.  Id. at 131.

According to the DOE psychologist, the individual’s serious depressive disorder “has caused a

number of serious suicide attempts with serious judgment implications, and the best predictor of the

future would be the past.  If there have been six in the past, [the individual’s] at risk for future

episodes, especially when under a lot of stress.”  Id.  He testified that other factors that make the

individual’s prognosis a bit more guarded are the individual’s chronic pain and use of narcotic

prescriptions.  Id. at 132.           

5. Hearing Officer’s Evaluation

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding whether mental illnesses cause a

significant defect in judgment and reliability.  In this case, I accorded substantial weight to the

opinion of the DOE psychologist who testified at the hearing that the individual’s recurrent Major

Depression causes, or may cause a significant defect in his judgment and reliability. Moreover, from

a common-sense perspective, the following factors militate against restoring the individual’s access

authorization.  Although the individual is currently complying with his current treatment plan and

was very forthright about the challenges he faces in dealing with his depressive disorder, it is clear

that the individual is still in a very vulnerable state.  As stated above, the individual testified that “the

decision to end his life is the only area where in which he believes his judgment is affected” and

emphasized that his decisions about his work and national security are unaffected by his depression.

Tr. at 25.  However, it is evident that the individual’s suicide attempts which have included

blackouts and hallucinations pose a significant risk to the individual’s judgment and reliability.

While the individual testified that he currently has no intention of attempting suicide in the future,

I am not convinced that the individual has a stable support network at this time to assist him in

alleviating stressors in the future.  The individual has recently moved to a new state and has not yet

obtained new doctors to help him maintain his treatment plan.  Although the individual intends to

continue his therapy sessions by phone with his counselor, it is imperative that the individual locate

a psychiatrist to monitor the continuous effectiveness of his antidepressant medication and his

chronic pain.  The individual’s physical demeanor during the hearing suggested that the individual

is still suffering from chronic pain, a concern given the DOE psychologist’s opinion that chronic pain

worsens the individual’s prognosis.  Finally, I am persuaded by the opinion of the DOE psychologist

that the individual’s depressive disorder causes or may cause a significant defect in his judgement

and reliability and that there is a risk of future suicidal episodes.  I am also persuaded by the opinion

of the EAP psychologist that there is a “high” risk of recurrence of another depressive episode.  The

record clearly supports the DOE psychologist’s judgment and conclusion.  Based on these reasons,

I must find that the individual has not mitigated the security concerns associated with his depressive

disorder at this time.
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6/ There was never a charge that the individual was driving under the influence of alcohol.

With respect to the Criterion L security concerns, the DOE cited a July 2007 charge of driving under

the influence of drugs.  The individual was pulled over for suspicion of driving under the influence

of alcohol and arrested.  However, the individual was determined to be actively under the influence

of prescription medications and impaired while operating a motor vehicle.  To mitigate the Criterion

L concerns, the individual testified that he was not under the influence of alcohol  6/ nor did his use

of prescription medication affect his driving ability.  Tr. at 93.  Rather, the individual testified that

he was extremely tired from helping with a friend’s wedding, was lost and was driving an unfamiliar

vehicle, all factors which contributed to less than perfect driving.  Id.  The Criterion L concern here

relates to the individual’s reliability, specifically whether the individual’s use of prescription

medications impairs his driving. While the individual believes his medications do not affect his

driving ability, the evidence in the record suggests otherwise.  As stated earlier, the July 2007 charge

was prompted by a passing motorist who called the police to report the individual’s erratic driving.

In addition, at the time of the individual’s arrest, police administered a blood test which revealed that

the individual was under the influence of prescription medications and was not able to operate a

vehicle safely.  This issue of the individual’s reliability goes to the heart of the Criterion L security

concerns.  I believe these concerns are inextricably intertwined with the judgment and reliability

concerns found in Criterion H.  Until the individual has sufficiently mitigated the security concerns

associated with his depressive disorder, which affect his judgment and reliability, I cannot find that

the individual has sufficiently mitigated the LSO’s concerns under Criterion L.  

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE to raise serious security concerns under Criteria H and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I have found that

the individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria H and L.  I am therefore unable to find that restoring the individual’s access

authorization would not endanger the common defense and security and would be consistent with

the national interest.  Accordingly, I find that the individual’s access authorization should not be 
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restored at this time.  The individual may seek review of this Decision by an Appeal Panel under the

regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: July 13, 2009         



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                             July 27, 2009                                                                   

       

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      March 9, 2009

Case Number:                      TSO-0711

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”)

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear

Material.” 1 For the reasons set forth below, I conclude that the individual should not be granted a

security clearance at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on the individual’s behalf in connection with that employment. During the ensuing

investigation, the local security office (LSO) obtained information about the individual that raised

security concerns, and summoned him for interviews with a personnel security specialist in August

and September 2008. After these Personnel Security Interviews (PSIs), the LSO referred the

individual to a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-

sponsored evaluation. The DOE psychiatrist prepared a written report, setting forth the results of that

evaluation, and sent it to the LSO. After reviewing this report and the rest of the individual’s

personnel security file, the LSO determined that derogatory information existed that cast into doubt
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3 In fact, the DOE psychiatrist did not diagnose the individual as suffering from Alcohol

Dependence, but only from Alcohol Abuse. DOE psychiatrist’s report, DOE Exhibit (DOE Ex.) 7

at 8.

the individual’s eligibility for access authorization. They informed the individual of this

determination in a letter that set forth the DOE’s security concerns and the reasons for those

concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also

informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve

the substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 12 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced one exhibit and presented the testimony of nine witnesses, in addition to

testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY

CONCERNS

A. The Notification Letter

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (j) and (l) of the criteria for eligibility for access to classified matter or special

nuclear material set forth at 10 C.F.R. § 710.8.  

Criterion (j) defines as derogatory information indicating that the individual “has been, or is, a user

of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependant or as

suffering from alcohol abuse.”10 C.F.R. § 710.8(j). As support for this criterion, the Letter cites what

it claims is the diagnosis of the DOE psychiatrist that the individual suffers from Alcohol

Dependence and Alcohol Abuse, with inadequate evidence of reformation or rehabilitation. 3 The

Letter also relies on statements made by the individual during the psychiatric evaluation and/or the

PSI indicating that he: (i) has been arrested at least four times for offenses involving or pertaining

to his alcohol usage, including a 1988 arrest for refusing to obey a police officer, a 1995 arrest for

Driving While Intoxicated (DWI), and 2002 arrests for Driving Under the Influence of Alcohol

(DUI) and for violating a restraining order; (ii) attempted suicide in February 2002 by drinking to

a near-lethal blood alcohol content level of .35 and taking an overdose of an over-the-counter pain

reliever and sleep aid; (iii) had an alcoholic blackout lasting over three days after this incident; (iv)

was disciplined while in the Air Force during the late ‘90s, when he was unable to report for work

because he was still intoxicated from a drinking binge the night before; (v) first drank to intoxication

at age eight at his aunt’s wedding; (vi) admitted drinking approximately two quarts of beer over a

two-hour period on a monthly basis from 1981 to 1985 and drinking to intoxication twice a month

from 1991 to 1995; (vii) currently consumes two to three 25-ounce beers twice a month; (vii) has

experienced marital and possible health problems because of his drinking; and (viii) drank to

intoxication two or three times during the two months leading up to his October 2008 interview with
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the DOE psychiatrist, despite having indicated during his August and September 2008 PSIs that he

had quit drinking.

Under criterion (l), information is derogatory if it indicates that the individual “has engaged in any

unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,

coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the

national security. Such conduct include[s], but [is] not limited to, criminal behavior . . . .”

10 C.F.R. § 710.8(l). As support for this criterion, the Letter cites the four alcohol-related arrests

mentioned in the preceding paragraph. 

B. The DOE’s Security Concerns

The individual generally does not contest the allegations about his alcohol use set forth in the

Notification Letter. This derogatory information adequately justifies the DOE’s invocation of criteria

(j) and (l), and raises significant security concerns. Excessive alcohol consumption such as that

exhibited by the individual often leads to the exercise of questionable judgement or the failure to

control impulses, and can therefore raise questions about an individual’s reliability and

trustworthiness. Illegal acts also create doubt about a person’s judgement, reliability and

trustworthiness. By their very nature, they call into question a person’s ability or willingness to

comply with laws, rules and regulations. See Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information, The White House (December 19, 2005), Guidelines

G and J.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by



- 4 -

4 According to the DSM-IV TR, Substance Abuse is a “maladaptive pattern of substance use leading

to clinically significant impairment or distress, as manifested by one (or more) of the following,

occurring within a 12 month period:

(1) recurrent substance use resulting in a failure to fulfill major role obligations at

work, school, or home (e.g., repeated absences or poor work performance related to

substance use; substance related absences, suspensions, or expulsions from school;

neglect of children or household);                                                                             

(2) recurrent substance use in situations in which it is physically hazardous . . .;    

(3) recurrent substance related legal problems (e.g., arrests for substance related

disorderly conduct);                                                                                                   

(4) continued substance use despite having persistent or recurrent social or

interpersonal problems caused or exacerbated by the effects of the substance . . . .

Furthermore, the symptoms must have never met the criteria for Substance Dependence for the

substance in question. DSM-IV TR at 199. 

  

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. The Diagnosis of Alcohol Abuse

In his report, the DOE psychiatrist based his diagnosis of Alcohol Abuse on the criteria for that

disorder set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (Text

Revision) (DSM-IV-TR). 4 Specifically, he found that, at the time of the evaluation, the individual

engaged in recurrent substance use, resulting in a failure to fulfill a major role obligation at work.

He stated that the individual’s “continued consumption of alcohol to the point of intoxication, after

committing to DOE that he was going to stop drinking” fulfills this criterion. DOE Exhibit (Ex.) 7

at 9. At the hearing, the individual contested this diagnosis by attempting to show that his job

performance was adequate, even during the periods of time that he was consuming alcohol. Three

of the individual’s co-workers testified that they had never seen the individual exhibit any signs of

inebriation or impairment of job performance due to alcohol use. Hearing Transcript (Tr.) at 11, 15-

17, 24.   

Despite this testimony, I find that the individual’s recurrent alcohol use did result in a failure to

fulfill major employment-related obligations. The individual’s August 2008 PSI dealt almost

exclusively with his alcohol use, and the September PSI touched on that usage, as well. During both

of these PSIs, the interviewer explained in detail the DOE’s security concerns relating to excessive

alcohol use. DOE Ex. 10 at 76-77; DOE Ex. 11 at 88-89. On both occasions, the individual

committed to abstaining completely from alcohol usage. DOE Ex. 10 at 64-65; DOE Ex. 11 at 64,
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5 At the hearing, counsel for the individual argued that the individual’s statements during the August

2008 PSI (DOE Ex. 11) were equivocal at best, and did not constitute a “commitment” to quit

drinking. I disagree. Although, if taken out of context, the individual’s statements that “it’s probably

. . . about that time to quit again,” (DOE Ex. 11 at 64) and “I think next payday will be my last

[beer],” (Id. at 82), are somewhat indefinite, the individual, who is a devout Christian, later stated

that he believed that God was leading him to abstain from all future alcohol use. Id. at 83-84. When

read as a whole, the individual’s statements during this PSI evince a clear commitment to cease using

alcohol. Moreover, even if no such commitment had been made during the August 2008 PSI, the

individual’s more definitive statement during the September 2008 PSI (“Yes, no more drinking.”)

leaves no room for doubt as to whether the individual made a commitment to the DOE to abstain.

DOE Ex. 12 at 65.   

 

82-84. 5 However, despite these security concerns and the individual’s assurances, he drank two to

three 25-ounce beers over two to three hours on a bi-weekly basis until October 2008, resulting in

at least a mild level of intoxication on each occasion. DOE Ex. 7 at 6; DOE Ex. 10 at 70.

Consequently, the individual failed to fulfill two major obligations: the obligation to adhere to

commitments made to the DOE during the course of determining the individual’s eligibility for

access authorization, and the obligation to refrain from excessive alcohol use. In the absence of any

expert testimony to the contrary, the DOE psychiatrist’s diagnosis of Alcohol Abuse is adequately

supported by the record in this proceeding.

B. The Individual’s Rehabilitative Efforts

At the hearing, the individual attempted to demonstrate that, even if the DOE psychiatrist’s diagnosis

of Alcohol Abuse is correct, the individual should still be granted access authorization because he

is currently exhibiting adequate evidence of rehabilitation from that disorder. The individual testified

that he decided to permanently refrain from using alcohol in January 2009. Tr. at 96. After receiving

the DOE psychiatrist’s report in late January, he started attending Alcoholics Anonymous (AA) and

an addictions treatment program sponsored by his church, both on a weekly basis. Tr. at 97, 98. His

last drink was on New Year’s Eve 2008, and he does not intend to ever consume alcohol again. Tr.

at 94, 105. Toward that end, he said that he intends to continue attending AA and his church-based

group, and he noted that there are a number of people, including his sister, his friends, his AA

sponsor, and his church associates, to whom he could turn for support in maintaining his sobriety.

Tr. at 105-106.                 

Based on this testimony and on the record as a whole, I find that the individual has diligently

participated in the alcohol abuse programs offered by AA and by his church for approximately five

and one-half months, and has abstained from all alcohol use for approximately six and one-half

months. These rehabilitative efforts are commendable and entitled to mitigating value. However, I

am not convinced that they constitute adequate evidence of rehabilitation or reformation. For the

reasons set forth below, I believe that, at this stage of the individual’s recovery, the chances of a

relapse, and of serious consequences from such a relapse, remain unacceptably high. 
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As an initial matter, the record indicates that the individual has previously attempted to stop drinking

on multiple occasions, with periods of abstention lasting as long as three years. DOE Ex. 7 at 4; DOE

Ex. 10 at 64-65, DOE Ex. 11 at 53, 56, 64. However, the individual eventually returned to a pattern

of excessive drinking. At the hearing, he indicated that this attempt would be different because,

whereas before he thought he could quit on his own, this time he had a support system, consisting

of “Christian men and women.” Tr. at 122. It is worth noting, though, that after his 2002 DUI and

subsequent suicide attempt, the individual abstained from alcohol consumption for approximately

three years, and participated in AA, with a sponsor, during this period. DOE Ex. 10 at 65; DOE Ex.

7 at 6; Tr. at 112. Nevertheless, despite his apparent usage of the AA support system, the individual

resumed his pattern of excessive consumption in March 2007. DOE Ex. 7 at 6. 

Furthermore, I am concerned that a return to excessive drinking could result in the type of serious

defect in judgement and reliability that has plagued the individual in the past. As previously stated,

the individual has had four alcohol-related arrests, including a DWI arrest after he drove at speeds

in excess of 100 miles per hour, and a suicide attempt during which he drank to a near-lethal BAC

level of 0.35. DOE Ex. 7 at 9. 

Finally, the testimony of the DOE psychiatrist leads me to believe that the individual is not

demonstrating adequate evidence of rehabilitation or reformation. In his report, the DOE psychiatrist

stated that in order to meet this burden, the individual would have to participate in an alcohol abuse

treatment program, such as AA, on at least a weekly basis for one year, while completely abstaining

from alcohol use. DOE Ex. 7 at 12. After listening to all of the witnesses at the hearing, the DOE

psychiatrist testified that he had not heard anything that would cause him to deviate from his

recommendation of one year of counseling and abstinence. Tr. at 134. 

Given these factors and the individual’s relatively lengthy history of excessive drinking, six and one-

half months of abstinence and five and one-half months of counseling are simply not sufficient to

convince me that his chances of returning to a pattern of excessive drinking are acceptably low. I

therefore conclude that the individual has not demonstrated adequate evidence of reformation or

rehabilitation from Alcohol Abuse. 

C. Due Process Considerations

At the hearing, the individual argued that because the hearing took place approximately seven

months after the DOE psychiatrist’s evaluation, he did not have sufficient time to demonstrate an

adequate degree of rehabilitation or reformation, given the DOE psychiatrist’s recommendation of

one year’s abstinence and counseling. According to the individual, this resulted in a denial of his

constitutional right to due process. 

In an Appeal of a previous personnel security decision, the OHA Director addressed and rejected a

similar contention. Personnel Security Review, Case No. VSA-0121, July 14, 1997. In that case, he

concluded that because there is no protected property or liberty interest in maintaining a security

clearance, the constitutional requirements of due process do not apply. This is in accordance with

federal case law and with a number of previous DOE personnel security decisions. See, e.g., Jones v.

Department of Navy, 978 F.2d 1223 (Fed. Cir. Ct. App. 1992); Dorfmont v. Brown,
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6 Moreover, the fact that a DOE security clearance hearing may be held before an individual is able

to reach the rehabilitative milestones recommended by a DOE consultant psychiatrist or psychologist

does not necessarily preclude that individual from showing adequate evidence of reformation or

rehabilitation from a substance use or other mental or emotional disorder. In many previous

Decisions, Hearing Officers have granted or restored clearances to individuals who failed to reach

such milestones, either because the DOE psychiatrist or psychologist changed his or her opinion after

hearing the testimony at the hearing, or because the Hearing Officer did not find the DOE expert’s

position, as set forth in his or her report or testimony, to be convincing. See, e.g., Personnel Security

Hearing, Case No. TSO-0388, June 20, 2007 (DOE psychiatrist changed opinion as to length of

abstinence required to demonstrate reformation or rehabilitation; clearance restored); Personnel

Security Hearing, Case No. TSO-0095, January 12, 2005 (Hearing Officer recommended restoration

of clearance despite shorter period of abstinence from alcohol and drug use than recommended by

DOE psychiatrist). 

913 F.2d 1399 (9th Cir. Ct. App. 1990); Personnel Security Review, Case No. VSA-0226, February

18, 1999; Personnel Security Review, Case No. VSA-0439, October 9, 2001; Personnel Security

Hearing, Case No. TSO-0294, August 3, 2006. Consequently, the individual’s due process claim is

without merit. 6

D. Criterion L

At the hearing, the individual did not specifically address his four alcohol-related arrests, but instead

attempted to mitigate the DOE’s concerns under this criterion by demonstrating that he is

rehabilitated from Alcohol Abuse. However, as set forth above, I find that the individual’s chances

of relapsing into a pattern of excessive alcohol are unacceptably high. I am further concerned that

such a relapse could lead to a recurrence of the alcohol-related legal problems that the individual has

previously experienced. Consequently, the DOE’s security concerns under this criterion remain

unresolved. 

V. CONCLUSION

The individual has failed to mitigate the DOE’s security concerns under criteria (j) and (l). I therefore

conclude that he has not demonstrated that granting him access authorization would not endanger

the common defense and would be clearly consistent with the national interest. Accordingly, I find

that the individual should not be granted a security clearance at this time. The individual may seek

review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: July 27, 2009
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 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 12, 2009

Case Number: TSO-0713

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R.

Part 710, entitled "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special Nuclear

Material."  As explained below, it is my decision that the

individual’s access authorization should not be restored at this

time. 1/  

I.  BACKGROUND

In August 2007, the DOE conducted a Personnel Security Interview

with the individual (the 2007 PSI) regarding his misuse of alcohol.

In addition, the individual was evaluated in August 2008 by a DOE-

consultant psychologist (the DOE-consultant Psychologist), who

issued a Psychological Evaluation Report (the “2008 Report”)
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2/ The individual had previously been evaluated in February 2008

by a different DOE-consultant psychologist for the purpose of

assessing his eligibility for accelerated access authorization

processing.  See February 28, 2007, Psychological Evaluation Report

(the “2007 Report”), Individual’s Exhibit D.  

setting forth his conclusions and observations.  DOE Exhibit 7. 2/

     

In November 2008, the Manager of the DOE area office where the

individual is employed (the Manager) suspended the individual’s
access authorization and, on January 22, 2009, he issued a
Notification Letter to the individual.  DOE Exhibit 3.  Enclosure 1
to this letter, which is entitled “Information Creating a
Substantial Doubt Regarding Eligibility for Access Authorization,”
states that the individual’s behavior has raised security concerns
under Section 710.8(j) of the regulations governing eligibility for
access to classified material (Criterion J).  Criterion J refers to
information indicating that an individual has “[b]een, or is, a
user of alcohol habitually to excess, or has been diagnosed by a
psychiatrist or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.” 

With respect to Criterion J, Enclosure 1 states that in the opinion

of the DOE-consultant Psychologist, the individual “is a habitual

abuser of alcohol who is in significant denial about the

consequences of his drinking” and that he “is credibly diagnosed

with a medical condition of alcohol abuse.”  Enclosure 1 also

refers to the DOE-consultant Psychologist’s findings that the

individual (i) admits to regularly driving while close to the legal

limit (for blood alcohol content) or intoxicated; (ii) copes with

day-to-day stress by drinking, but does not see this as a problem;

(iii) for more than fifteen years, has consumed five to six beers

per day most days of the week, an amount that “exceeds the range of

drinking that would be considered ‘social’ by the addictions

professional community”; and (iv) is unwilling to acknowledge that

being intoxicated in a bar raises a security concern.  See

Enclosure 1 to Notification Letter, DOE Exhibit 3.

Prior to the hearing, the DOE-consultant Psychologist submitted

additional comments aimed at clarifying the basis for his

diagnosis.  In an e-mail to the DOE Counsel in this proceeding

dated March 25, 2009, the DOE-consultant Psychologist stated that

in his opinion the individual meets the DSM-IV TR criteria for

“Alcohol Abuse”.  In addition to citing the concerns listed above

as bases for this diagnosis, he finds that the individual continues

to drink to excess despite being severely diabetic and aware of the
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“incontrovertible medical . . . vulnerability” posed by his alcohol

consumption.  March 25, 2009 email at 2.  

II.  THE MAY 2009 HEARING 

At the individual’s request, a hearing was convened in May 2009 to

afford him an opportunity to submit information to resolve these

concerns.  At the hearing, testimony was received from seven

persons.  The DOE presented the testimony of the DOE-consultant

Psychologist.  The individual, who was represented by counsel,

testified and presented the testimony of an examining psychologist

(the individual’s Examining Psychologist), the individual’s

clinical counselor (the individual’s Counselor), his supervisor

from 1997 until 2001 and from 2004 to the present, a longtime

friend and co-worker (the friend/co-worker), a friend who worked as

a part-time bartender at the social organization where the

individual is an active member and officer (the friend/part-time

bartender), and a full-time bartender from the individual’s social

organization (the full-time bartender). 

The hearing testimony focused on the opinions of the DOE-consultant

Psychologist and the Examining Psychologist concerning the

individual’s diagnosis and his rehabilitation efforts, and on

documenting the individual’s alleged period of abstinence from

alcohol beginning on February 5, 2009.  The individual’s counsel

submitted a written Closing Argument, which I received on May 13,

2009. 

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security
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clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).

See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS OF TESTIMONY AND FINDINGS

A. Diagnosis

In his testimony at the hearing, the DOE-consultant Psychologist

did not revise his diagnosis of Alcohol Abuse, and indicated that

the individual should be actively engaged in recovery activities to

avoid a future relapse.  TR at 146-150.  The individual’s Examining

Psychologist testified that the individual abused alcohol for a

long period of time, and that Alcohol Abuse was a proper diagnosis.

TR at 29, 35.  The individual’s Counselor stated that the

individual acknowledged to her that he consumed five to six beers

a night for many years, and that he now recognizes that he must

abstain from alcohol for health and employment reasons.  TR at 92.

While she did not offer a specific diagnosis, she stated that the

individual admitted to her that in the past he has rationalized his

excessive use of alcohol, and that she intends to provide the

individual with chemical dependency counseling and to discuss the

benefits of sobriety programs such as Alcoholics Anonymous (AA).

TR at 97, 101-102.  Based on this testimony, I conclude that there

is no dispute among the expert witnesses that in 2008 the

individual was properly diagnosed as suffering from Alcohol Abuse.

In addition, I have reviewed the information in the record of this

proceeding concerning the individual’s history of alcohol

consumption and conclude that there is ample support for this

diagnosis.  I therefore turn to the issue of whether the individual

has demonstrated rehabilitation from this condition.
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B.  The Individual’s Assertions Regarding His Past Use Alcohol and

Current Abstinence

The individual testified that he last consumed alcohol on

February 4, 2009, the day before he received the DOE’s Notification

Letter.  TR at 131.  He stated that he first became aware that the

DOE was concerned that he was abusing alcohol when he read the

Notification Letter.  He testified that he now knows that he abused

alcohol in the past, through discussions with his Examining

Psychologist and his Counselor.  TR at 112.  

The individual testified that prior to February 5, 2009, he would

consume alcohol four to five nights a week, primarily at a social

club where he is an active member and officer (the Social Club).

TR at 113, 126.  He stated that he did not enjoy drinking at home,

and that he did not go to any other bars.  TR at 113.  He stated

that he continues to go to the Social Club several nights a week

for three to four hours to socialize and to perform administrative

tasks, but that he now consumes non-alcoholic drinks such as

unsweetened iced tea or diet soda.  TR at 125-126. 

The individual stated that he now is committed to abstaining from

alcohol to protect his health from his chronic diabetic condition

that was diagnosed in childhood.  He testified that in the last

dozen years he has suffered profound medical complications from

diabetes that have resulted in physical handicaps, and was

hospitalized with diabetic complications in April 2009.  TR at 114-

119.  The individual stated that he sometimes misses alcohol, but

that he has not been seriously tempted to drink again, and that he

does not feel pressured to consume alcohol at his Social Club.  TR

at 117.

The individual testified that he intends to continue meeting with

his Counselor as support for his sobriety.  He stated that she has

not yet discussed the benefits of AA with him, but that he would be

willing to attend AA meetings “and see what they are about.”  TR at

119.  The individual reported to the DOE in February 2007 that the

last time he was heavily intoxicated occurred in November 2006 when

he and two friends watched a college football game together.  See

2007 Report, Individual’s Exhibit D at 5.  At the hearing, he

stated that this was a birthday/football party that he attends

every year, and that in the future he will attend the party but

will not consume alcohol.  TR at 122-123. 
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C.  Corroboration of Recent Abstinence

At the hearing, the individual submitted testimony and evidence to

corroborate his recent sobriety.  The full-time bartender at the

Social Club testified that for the past year, she has worked at the

Social Club from 3:00 p.m. until 11:00 p.m., Monday through Friday.

She stated the individual is the Social Club secretary and a

regular customer. TR at 138.  She testified that at the beginning

of February 2009, the individual stopped consuming alcohol, and

that she has not seen him consume alcohol since then.  She stated

since February, she continues to see the individual at the Social

Club “pretty much every day that I’m here,” except for a period of

time when he was in the hospital.  TR at 140, 143.  

The individual’s friend/part-time bartender testified that she has

worked at the Social Club on Saturdays as a part-time bartender for

about three years.  She stated that a little more than a year ago,

she and the individual became friends and started going out

together for lunch or dinner.  TR at 72-73.  She stated that around

the beginning of February 2009, the individual completely stopped

consuming alcohol.  She reported that, as an officer at the Social

Club, he would spend a lot of time there on Saturdays doing

paperwork, and that he now orders unsweetened tea, diet soda, and

water.  TR at 74.  She stated that prior to February 2009, the

individual rarely consumed alcohol when they dined out together,

because most restaurants in their area do not serve alcohol.  TR at

81.  She stated that she has not seen him consume any alcohol since

the beginning of February 2009, either at the Social Club or when

they have dined out together.  TR at 81-82.  

The individual’s friend/co-worker testified that he has known the

individual for many years.  He stated that one or two times a week

he visits the Social Club and converses with the individual, and

that they also occasionally socialize in each other’s homes or at

the homes of friends.  TR at 60.  He stated that the individual has

been an active officer in their club for several years, and spends

a lot of time there.  TR at 62-63.  He testified that in “the

February time frame”, the individual stopped consuming alcohol, and

he has not seen him consume alcohol since then.  TR at 63, 68.  He

stated that since February 2009, he has visited with the individual

at the Social Club a couple of times a week.  TR at 68.  Finally,

the individual’s supervisor testified that the individual has

worked for him for several years, and that he has never had cause

for concern about the individual’s alcohol consumption.  TR at 50-

52.  He stated that the individual told him that he had stopped

drinking alcohol.  He stated that he could not remember when that
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3/ The individual testified that his illness and hospitalization

in early April 2009 delayed the start of his alcohol counseling.

TR at 119.

conversation took place, but guessed it to be “a couple months

ago.”  TR at 52.

Based on this testimony, I find that the individual has effectively

corroborated his assertion that he has not consumed alcohol since

he received the Notification Letter on February 5, 2009.  Although

the individual lives alone, he spends most week nights, as well as

Saturdays at his Social Club, and the testimony of the full-time

bartender, the friend/part-time bartender, and the friend/co-worker

have corroborated that he stopped consuming alcohol at the Social

Club in early February 2009.  Their testimony indicates that the

individual has consistently practiced abstinence in the social

environment where he spends most of his leisure time, where alcohol

is readily available, and where his self-reported excessive

drinking previously took place.   I find this corroborative

evidence to be adequate for the claimed three-month period.

Accordingly, I conclude that the individual has established that he

last consumed alcohol on February 4, 2009, and that as of the date

of the hearing has been abstinent from alcohol for three months. 

D.  Rehabilitation and Risk of Relapse

In addition to abstaining from alcohol for three months, the

individual has initiated a counseling relationship to support his

abstinence.  His Counselor testified that she has met with the

individual twice, beginning on April 22, 2009.  TR at 89. 3/  She

stated that she will provide the individual with chemical

dependency education, relapse prevention training, and cognitive

behavioral therapy.  She stated that she has found the individual

to be very open and interested in the counseling.  She stated that

the individual has told her that he is committed to sobriety for

health reasons as well as employment reasons, and that she believes

that this commitment is very high.  TR at 90-92.  She stated that

her counseling program usually lasts for at least twelve weekly

sessions, and can continue longer than that.  TR at 96.  She

testified that she intends to recommend to the individual that he

begin attendance at AA and become acquainted with that program,

which she believes will help him avoid a potential relapse in the

future.  TR at 102.  She stated that the individual currently

represents a low risk of relapse due to his health and employment

concerns.  TR at 92.
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The individual’s Examining Psychologist testified that he evaluated

the individual in late March 2009, and that the individual reported

being very pleased with the health benefits and greater alertness

produced by his abstinence from alcohol.  TR at 32.  He stated that

he believes that the individual has both the internal resources and

motivation to remain in recovery.  TR at 34.  He stated that the

individual’s abuse of alcohol was a borderline condition lasting

many years, which enabled him to meet his social and professional

obligations and to mentally minimize the risks that his alcohol

consumption posed to his health and to his employment.  TR at 37-

38.  He testified that now that the individual has acknowledged his

problem with alcohol, he is committed to abstinence, and his

current risk of relapse is “very, very low”, based upon his

willingness to move into recovery and the fact that his life has

never been “wrapped around the use of alcohol.”  TR at 39-40, 44.

The Examining Psychologist acknowledged that participation in an

ongoing program such as AA would be in the individual’s best

interest.  TR at 42.  He stated that in order for the individual to

maintain his current low risk of relapse into the future, he needs

to develop a support system consisting of either a counseling

relationship or an ongoing commitment to the AA program.  He also

stated that periodic unannounced alcohol monitoring by the

individual’s employer would serve as a deterrent to future alcohol

use.  TR at 158.

After hearing the evidence presented by the individual and his

witnesses, the DOE-consultant Psychologist testified that the

individual had made a “good start” at mitigating the DOE’s alcohol

concerns, because he now takes those concerns seriously.  TR at

144-146.  He stated that, in the short term, the individual’s risk

of relapse is low.  TR at 147.  However, he stated that unless the

individual adopts sobriety as a lifestyle, his chances of

maintaining abstinence from alcohol in the long term are not low or

moderate.  TR at 146.  The DOE-consultant Psychologist testified

that his work in the addiction field has convinced him that very

bright individuals whose professional standing is at risk will

nevertheless return to addictive behavior if they are not in an

ongoing committed recovery program.  TR at 148.  He stated that the

individual’s current counseling relationship will be useful if it

helps the individual to understand AA and become identified with

AA.  He testified that for the individual to demonstrate that his

long-term risk of relapse is low, he needs “probably three years”

of demonstrated participation in AA, which includes a commitment to

a “home” AA group and a relationship with an AA sponsor.  TR at

149-150.  The DOE-consultant Psychologist stated that three years

in AA allows someone to get past the enthusiasm and novelty of

first year sobriety, and to begin to take on responsibility for
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4/ In this regard, I note that medical professionals often find

that a full year of abstinence and alcohol treatment is necessary

to establish rehabilitation, because a one year period allows an

individual to go through a sufficient number of ups and downs that

normally occur within a year to test whether he can withstand

normal stresses without turning to alcohol.  See Personnel Security

Hearing, Case No. TSO-0150 (2005). 

other people by becoming a mentor or a sponsor.  He stated that he

performs evaluations for a state professional assistance program,

and that this program typically requires three years of recovery

for professionals seeking to demonstrate rehabilitation from

alcohol addiction and a low risk of relapse.  He stated that he

believes that a year of sobriety is insufficient, especially when

there has been a life-long drinking history.  TR at 151-155.

Overall, I was convinced by this expert testimony.  See, e.g.,

Personnel Security Hearing, Case No. VSO-0015 (1995) (Hearing

Officer gave deference to expert medical opinion in finding that

rehabilitation was not established).  The individual’s  Counselor,

his Evaluating Psychologist and the DOE-consultant Psychologist all

agreed that the individual’s current risk of relapse is low, but

that in the long term he must commit himself to sobriety activities

such as alcohol counseling and/or a sobriety program in order to

maintain a low future risk of relapsing into the abuse of alcohol.

In this instance, my positive assessment of the individual’s

demeanor and of the evidence presented at the hearing convinces me

that the individual is highly committed to maintaining his current

abstinence, and that he has initiated a counseling relationship

that should assist him in developing the personal skills to

maintain abstinence and in understanding the benefits of

participating in a sobriety program such as AA.  

Currently, however, the individual has maintained abstinence from

alcohol for only three months, has attended only two sessions with

his Counselor, and has not yet participated in an ongoing sobriety

program such as AA.  While the Examining Psychologist and the DOE-

consultant Psychologist disagree on the period of time that will be

necessary to establish rehabilitation in this case, I find that the

individual’s current three months of abstinence with minimal

recovery activity clearly is not adequate for this purpose, and

that the individual has not yet established that his long-term risk

for relapsing into alcohol abuse is low. 4/    Accordingly, I find

that the individual has not yet resolved the DOE’s Criterion J

concerns. 
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V. CONCLUSION

For the reasons set forth above, I find that the individual suffers

from Alcohol Abuse subject to Criterion J.  Further, I find that

this derogatory information under Criterion J has not been

mitigated by sufficient evidence of rehabilitation.  Accordingly,

after considering all of the relevant information, favorable or

unfavorable, in a comprehensive and common-sense manner, I conclude

that the individual has not demonstrated that restoring his access

authorization would not endanger the common defense and would be

clearly consistent with the national interest.  It is therefore my

conclusion that the individual’s access authorization should not be

restored.  The individual or the DOE may seek review of this

Decision by an Appeal Panel under the regulation set forth at 10

C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: June 16, 2009
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Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   March 12, 2009 
 
Case Number:   TSO-0714 
 
 
 
This decision concerns the eligibility of XXXX XXXXX (hereinafter referred to as "the 
Individual") to have his security clearance restored under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  For the reasons set forth below, I conclude that the 
Individual’s security clearance should not be restored. 
 
I.  BACKGROUND 
 
This case involves a large volume of derogatory information developed during the course of a 
background investigation of the Individual.  On August 20, 2007, a Local Security Office (LSO) 
conducted an extensive personnel security interview (PSI) of the Individual.1  At the LSO’s 
request, a DOE Psychologist performed a forensic psychological evaluation of the Individual on 
January 11, 2008.2 
 
Unable to resolve the security concerns raised by the large amont of derogatory information, the 
LSO initiated administrative review proceedings in February 2009, by issuing a letter 
(Notification Letter) advising the individual that it possessed reliable information that created a 
substantial doubt regarding his eligibility to hold a security clearance.  In a six-page attachment 
to the Notification Letter, the LSO set forth the derogatory information at issue and advised that 
the derogatory information fell within the purview of three potentially disqualifying criteria set 
forth in the security regulations at 10 C.F.R. § 710.8, subsections (f), (h), and (l).3  

                                                 
1  A copy of the transcript of this PSI appears in the record as Exhibit 8. 
 
2  A copy of the DOE Psychologist’s report appears in the record as Exhibit 12. 
  
3  Specifically, the Notification Letter alleges that the Individual has:  
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on May 13, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his wife, his aunt, his uncle, a close friend, his union steward, the DOE Psychologist, 
and a personnel security specialist.  See Transcript of Hearing, Case No. TSO-0714 (hereinafter 
cited as ATr.@). The LSO submitted 14 exhibits, marked as Exhibits 1 through 14, while the 
Individual submitted no exhibits. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.@ 10 C.F.R. ' 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 

                                                                                                                                                             
(1) Deliberately misrepresented, falsified, or omitted significant information from a Personnel 
Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in 
response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization, or proceedings conducted pursuant to Sec. 710.20 through Sec. 710.31,  
10 C.F.R. ' 710.8(f) (Criterion F);  

 
(2)  An illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes or may cause, a significant defect in judgment or reliability, 
10 C.F.R. ' 710.8(h) (Criterion H); and,  
 
(3)  Engaged in any unusual conduct or is subject to any circumstances which tend to show that 
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.  10 C.F.R. 
' 710.8(l) (Criterion L). 
   

 



 
 

-3-

conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. '' 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT  
 
On March 21, 1986, the Individual, who was serving in the armed forces, was reprimanded by 
his commanding officer for “Communicating a Threat.”  The Commander’s Report of 
Disciplinary or Administrative Action states that the Individual “threatened [a fellow soldier] by 
pointing a weapon (.45 caliber pistol) at her telling her that she could not live at his house . . . or 
he would kill her.”4  This report further concluded that “there is enough evidence and statements 
to title [the Individual] with Communicating a Threat ART 134 UCMJ.”  Exhibit 14 at 3.      
 
On February 10, 1992, a local court issued a warrant for the Individual’s arrest.  That warrant 
asserts that the Individual, while employed as a peace officer, “did maliciously cause a child, [], 
14 years of age, excessive physical and mental pain when he lured said child to his residence and 
had sexual intercourse with her.”  Exhibit 9 at 1.  On April 20, 1992, a grand jury issued an 
indictment alleging that the Individual had violated his state’s Cruelty to a Child statute.  Exhibit 
11 at 5-6.  Violation of that state’s Cruelty to a Child statute constituted a felony.  Exhibit  10.  
The Individual plead not guilty to that charge on May 8, 1992.  Exhibit 11 at 7.  On 
September 10, 1992, the Individual agreed to plead guilty to a reduced charge of Fornication, a 
misdemeanor.  Id.  The Individual was placed on supervised probation for one year.  Id. at 1-2.  
Under the terms of the Individual’s probation, he was required to surrender his peace officer’s 
certification and leave the area.  Id. at 2.  The Individual completed his probation and the charge 
was discharged.  The documents certifying the Individual’s successful completion of probation 
bear a stamp that reads: “By order of this court: Discharge filed completely exonerates the 
defendant of any criminal purpose and shall not affect any of his civil rights or liberties, and the 
defendant shall not be considered to have a criminal conviction.”  Exhibit 11 at 1-4. 
 
The QNSP 
 
On August 16, 2006, the Individual submitted a Questionnaire for National Security Positions 
(QNSP) to the LSO. 5  The Individual’s response to QNSP Question 13.1 indicated that he had 
only one former spouse.  The Individual actually had three ex-spouses, including the spouse to 
whom he was married when he was charged with Cruelty to a Child.  Question 22 asked the 
Individual if he had “1. [been] fired from a job, 2. Quit a job after being told [he] would be fired, 
3. Left a job by mutual agreement following allegations of misconduct, 4. Left a job by mutual 
agreement following allegations of unsatisfactory performance, 5. Left a job for other reasons 

                                                 
4  The LSO submitted the Commander’s Report of Disciplinary or Administrative Action after the hearing at my 
request.  It appears in the record as Exhibit 14. 
 
5  A copy of this QNSP appears in the record as Exhibit 7.  
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under unfavorable circumstances.”  The Individual answered “no” to each of these questions.  
Exhibit 7 at 30.  At the hearing and the PSI, the Individual admitted he had three former spouses 
when he submitted the QNSP.   
 
Question 23 states “For this item, report information regardless of whether the record in your 
case has been ‘sealed’ or otherwise stricken from the record.”  Question 23a then asks “Have you 
ever been charged with or convicted of any felony offense? (Include those under Uniform Code 
of Military Justice).”  The Individual answered “no” to this question. Question 23b asks “have 
you ever been charged with or convicted of a firearms or explosives offense?”  The Individual 
answered “no” to this question.   
 
The OPM Investigation 
 
An OPM Investigator conducted a background investigation of the Individual and issued a report 
on July 13, 2007.6  That report contains an extraordinary amount of derogatory information.  
During his interview by the OPM Investigator, the Individual stated that he (1) “has never 
received any disciplinary actions or been terminated by any employer,” (2) “has never left an 
employment position under unfavorable circumstances,” (3) has “never been arrested or cited for 
any offense under the law,” and (4) has “never been charged with a firearms offense.”  OPM 
Report at 2-3. 
 
During the period November 1998 through August 2006, the Individual worked for three 
employers who will be referred to as Employers A, B, and C.  The Individual’s assertion to the 
OPM Investigator that he has never received any disciplinary actions conflicts with evidence 
obtained by the OPM Investigator showing that Employer A formally disciplined the Individual 
on at least two occasions and Employer C verbally counseled the Individual on several 
occasions.7  The evidence obtained by the OPM Investigator also indicates that the Individual 
left Employers A, B, and C under highly unfavorable circumstances. 
 
The branch manager at Employer C informed the OPM Investigator that the Individual had 
received two separate written warnings for failing to report to work, on August 7, 2006, and on 
August 10, 2006.8  OPM Report at 8-9.  According to the branch manager, when Employer C 
issued a second written warning to the Individual it also suspended him for two days.  Id. at 9.  
Employer C’s Operations Manager reported that the Individual was excellent at his job, but his 
family circumstances had caused him to miss work too often.  Id. at 12.  Because of his excessive 
absenteeism, the Individual would not be eligible for rehire with Employer C.  Id.  The 
Operations Manager also reported that the Individual appeared to have “problems with female 
authority.”  Id.  The Individual’s supervisor at Employer C reported that the Individual only 
                                                 
6  A copy of the OPM Investigator’s report appears in the record as Exhibit 13. 
 
7  The Individual repeated this assertion during his hearing testimony.  Tr. at 229-30.  
 
8  The OPM Investigator’s Report indicates that the Individual received written warnings from Employer C on 
August 7, 2006, and on August 10, 2006.  The Individual began working for his present employer in August 2006. 
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worked on two of his last ten scheduled days.  Id. at 13.  The Individual’s supervisor at Employer 
C also stated that he did not believe the Individual had been “honest and straight forward” 
regarding his absences from work.9  Id.              
 
The Chief of Police for Employer B reported a number of complaints concerning the Individual, 
including a claim by a coworker at Employer B who alleged that the Individual had made an 
unwanted sexual advance toward her.  OMB Report at 15. The Chief of Police also reported that 
a citizen complained that the Individual asked her out on several occasions, stalked her using a 
police cruiser, attempted to kiss her, and had strip-searched her on false pretenses.  OMB Report 
at 16.  The Chief of Police for Employer B reported that an investigation into this complaint led 
to the Individual’s resignation from Employer B.  Id. at 18.  The Chief of Police for Employer B 
also accused the Individual of falsifying an offense report and warrant for arrest as a favor to a 
friend who was trying to recover her motor vehicle.  Id. at 19.  The Chief of Police indicated that 
he was aware of the Cruelty to a Child allegation.  Id.         
 
A former coworker and friend of the Individual informed the OPM Investigator that the 
Individual resigned from Employer B because the Individual’s former spouse informed the 
Individual’s supervisor of the 1992 Cruelty to a Child allegation.  OPM Report at 10.  The 
Individual’s uncle informed the OPM investigator that the Individual was forced to resign from 
Employer B.10  Id. at 36.      
 
The Individual’s former supervisor at Employer A, a police department, reported that the 
Individual had poor relationships with his coworkers.  OPM Report at 40.  Employer A received 
complaints from the community that the Individual was “involved with young females of the 
community.” Id.  The former supervisor stated that he counseled the Individual and a female 
coworker when he repeatedly found them alone in a locked office.  Id. at 41.  The former 
supervisor also verbally counseled the Individual for using a police car for personal business and 
for failing to keep radio contact.  Id.  The former supervisor indicated that he was considering 
further actions against the Individual when the Individual resigned from Employer A.  Id.  The 
former supervisor indicated that he would not rehire the Individual because the Individual had 
“disobeyed orders and disregarded the duties of his law enforcement positions.”11  Id. at 42.             
 
One of the Individual’s former coworkers (at both Employer B and Employer A) reported that 
the Individual would refrain from issuing citations to females in exchange for sexual favors.  Id. 
at 17.  This coworker described the Individual as “a disgrace to law enforcement.”  Id.  One of 
the Individual’s three former spouses stated that Employer A had fired the Individual.  OPM 

                                                 
9  The Individual’s own testimony established that he failed to report for work at Employer C one day, in defiance of 
explicit instructions to the contrary by his supervisor, in order to take a qualifying test for his present employer. 
 
10 A close friend and co-worker testified that the press had shown up at Employer B inquiring about the Cruelty to 
Children Charge.  Tr. at 85.  The close friend and co-worker also testified that the Individual left Employer B 
because of bad publicity arising from the Individual’s 1992 incident.  Tr. at 113. 
 
11  At the hearing, the Individual testified that his supervisor at Employer A, asked him to lie to state officials and he 
had refused.  Soon thereafter, he left Employer A to work for Employer B.  Tr. at 205. 
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Report at 28. 
 
The PSI 
 
On August 20, 2007, the LSO conducted a PSI of the Individual.  During this PSI, the Individual 
was asked about the Cruelty to a Child charges.  The Individual stated that he had “met a young 
lady that told me her age was 18.  Turned out it wasn’t.”  Exhibit 8 at 6.  He then explained:  
 

Apparently she had written a letter to a friend.  Her mother had found it.  I 
received a phone call from her mother demanding some money.  I refused and the 
next thing I know [the state] Bureau of Investigations called me.  
     

Exhibit 8 at 7.  The Individual further stated: 
 

In the mall walkin’ around, met this girl.  She lived in the same town as I was 
livin’ in, chitchatted and that was about it.  She went to a DARE Function with 
me. And like I said, next thing I know, I’m getting visits from [the State] Bureau 
of Investigation.  
  

Id. at 9.12  The Individual denied that he had sex with the child on whose behalf the charges were 
filed.  Id. at 12.  The Individual denied that he had been charged with a felony.  Id. at 14.  The 
Individual contended that the charge he plead guilty to, Fornication, was not a felony.  Id. at 19. 
The Individual also claimed that he never entered a guilty plea.  Id. at 15.  The Individual 
indicated that contact with the alleged victim was limited to two occasions: when he first met 
her, and when he took her to a DARE function.  Id. at 21.   
 
During his PSI, the Individual stated:   
 

I was informed by the judge that it could never be used . . . It’s deleted from my 
record . . . I never was charged and that nothin’ and that all records were supposed 
to be destroyed, and that it could never be used against [me] for employment or 
offices or anything. 

 
Id. at 10.  The Individual admitted that, as a condition of his probation, he was required to 
surrender his law enforcement certification, leave his job as a DARE officer, and to leave the 
jurisdiction.  Id. at 38.  The interviewer asked the Individual why he was charged with 
Fornication if he did not have sexual relations with the alleged victim.  The Individual responded 
by stating that the Fornication statute did not require sexual relations.  Exhibit 8 at 20.      
 
The Individual contended that he only had one written warning from Employer C and that it was 
undeserved.  Id. at 57-59.  He further denied that he only worked two of his last ten days at 

                                                 
12  At the hearing, the Individual provided a somewhat different account.  He claimed that he had taken the alleged 
victim to a church where a DARE meeting was going to be held.  The DARE meeting was unexpectedly cancelled.  
He then took the alleged victim to dinner at a local restaurant before escorting her to her mother’s home. 
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Employer C.  Id. at 65.   
 
The Individual was asked to discuss his employment at Employer B.  The Individual indicated 
that his ex-spouse had contacted the local district attorney’s (DA) office and informed the DA 
about the Individual’s history of alleged sexual relations with a minor.  Id. at 29-30.  When the 
Individual went to work one day, television news crews were there to cover the story.  Id. at 30.  
The Individual denied that he was investigated for propositioning a female for sexual favors.  Id. 
at 31-33.  The Individual stated that a woman he arrested accused him of soliciting sexual favors.  
Id. at 33.       
 
When he was confronted with Employer B’s allegation that he had made an unwanted sexual 
advance on a coworker, the Individual responded by stating “I have no idea what, that ain’t in 
my personnel record.”  Id. at 66.  He then denied the allegation.  Id. at 67.  He also denied that he 
had, while wearing his uniform, asked a female out on several occasions, stalked her using a 
police cruiser, attempted to kiss her, and strip-searched her, claiming instead that he searched her 
because of a report that she had illegal drugs in her possession.  Id. at 68-69.  The Individual also 
denied the Chief of Police for Employer B’s allegation that he had falsified an offense report and 
warrant for arrest.  Id. at 90-93.  The Individual specifically stated: “I’ve never in my life 
falsified one document.”  Id. at 93.  When the interviewer noted that there were a number of 
people who accused the Individual of misusing his authority as a police officer, the Individual 
contended it was due to rumors spread by a former spouse who was trying to get him fired in 
order to gain custody of their two children.  Id. at 95-96.  He further claimed that the people 
providing derogatory information about him are “all connected from her, [his ex-spouse] tryin’ to 
help her to get to me.”  Id. at 96.  The Individual further claimed that: 
 

On top of that, I was getting close to [a source of derogatory information].  I was 
almost afraid of putting him in jail. A city council member was almost ready to go 
to jail.  My half-brother has connections, I’d say, that oh, within some 
departments, because him and my ex-wife are involved in illegal narcotics, the 
laundering of the money . . . and I was getting close of provin’ all that to try to put 
both of them in jail.  That’s weird like you said in there about my half-brother and 
the narcotics.  

         
Id.  The Individual claimed that his former supervisor at Employer A provided derogatory 
information because the Individual had refused to “lie” on the former supervisor’s behalf.  Id. at 
99-101.  The Individual also contended that Employer A would rehire him.  Id. at 101.  When he 
was asked about the former supervisor’s statement that he counseled the Individual and a female 
coworker when he repeatedly found them alone in a locked office, the Individual claimed “that’s 
coming from my ex-wife right there.”  Id. at 103.   
 
The DOE Psychologist 
 
On January 11, 2008, a DOE Psychologist performed a forensic psychological evaluation of the 
Individual.  On January 25, 2009, the DOE Psychologist issued a report in which he concluded 
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that the Individual does not have an illness or mental condition which causes, or may cause, a 
significant defect in judgment or reliability.  Exhibit 12 at 12.  The DOE Psychologist’s report 
also indicated that the Individual reported that he had “dated” the alleged victim of the Cruelty to 
a Child charge.  
 
IV.  CONCLUSIONS OF LAW 
 
Criterion F 
 
The record in this case demonstrates unequivocally that the Individual’s conduct during the 
security clearance process raises a number of security concerns.  The QNSP submitted by the 
Individual omitted significant information concerning his eligibility to maintain an access 
authorization.  The Individual compounded these security concerns, and raised further doubts 
about his honesty and credibility by providing false information to the OPM Investigator.  
Deliberately omitting or concealing relevant facts and the provision of false information during a 
process for determining eligibility for a security clearance demonstrates questionable judgment 
and lack of candor, and can also raise questions about an individual’s reliability, trustworthiness 
and ability to protect classified information.  See Guideline E of the Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, issued on December 
29, 2005, by the Assistant to the President for National Security Affairs, The White House 
(Adjudicative Guidelines). 
 
At the hearing, the Individual provided several explanations for omitting the 1992 Cruelty to a 
Child charge from the QNSP.  First, the Individual testified that he had never been arrested or 
charged with a felony.13  Tr. at 191, 263, 268.  Then, the Individual contended that he was 
exonerated of any crime, was not adjudicated of any guilt, and was never convicted.  Tr. at  234-
235.  Next, the Individual asserted that he was informed by the sentencing judge, his attorney, 
and the prosecuting attorney that if he completed probation successfully, it would be “as if the 
matter never happened” and therefore he was under the impression he did not have to disclose 
the charges on his QNSP.  Tr. at 193, 196-197, 233-234.     
 
The Individual has failed to resolve the doubts arising from his failure to disclose the 1992 
charge of Cruelty to a Child on his QNSP.   First, I did not find credible the Individual’s 
testimony that he had never been arrested or charged with a felony.  The Individual testified that 
he knew that the charge, Cruelty to a Child, was a felony, Tr. at 268, and as discussed above, the 
record  contains copies of both a warrant for the Individual’s arrest for Cruelty to a Child and a 
Grand Jury indictment for Cruelty to a Child.  Moreover, by continuing to deny that he had been 
charged with a felony at the hearing, the Individual further impeached his own credibility.   
 
Second, the Individual did not persuade me that his successful completion of probation and 
subsequent dismissal of criminal charges lead him to omit the information from the QNSP.  
Under Criterion F, the validity of the underlying charge is irrelevant.  QNSP Question 23a 

                                                 
13  When the DOE Counsel asked the Individual why he omitted the 1992 charge from the QNSP, he responded by 
testifying: “I never pled guilty to anything and I wasn’t charged with anything.”  Tr. at 269. 
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specifically requires that the Individual disclose any felonies that he was “charged with or 
convicted of” regardless of the ultimate result of those charges.   
 
Third, I do not find the Individual’s alleged reliance upon the erroneous advice of attorneys in 
1992 that he did not need to disclose the 1992 charge in the future is grounds to mitigate this 
issue.   Guideline E states that when an omission “was caused or significantly contributed to by 
improper or inadequate advice of authorized personnel or legal counsel advising or instructing 
the individual” can constitute a mitigating condition.  Guideline E at ¶ 17(b).  However, 
Guideline E requires that such advice must specifically concern the security clearance process.  
Id.  Any legal advice provided during the Individual’s 1992 plea agreement negotiations would 
not constitute such a circumstance.  Moreover, the QNSP’s instructions clearly placed the 
Individual on notice that he was expected to disclose every instance in which he was charged 
with a felony, regardless of whether he was required to disclose such information in other 
contexts.  QNSP Question No. 23 stated “For this item, report information regardless of 
whether the record in your case has been ‘sealed’ or otherwise stricken from the record.”  
(emphasis supplied).  In view of the explicit directions on the security form at issue, I find that 
the Individual was on notice that he was required to divulge the information that he concealed.   
 
At the hearing, the Individual attempted to resolve issues raised by his answers to QNSP 
Question 23b by testifying that he had never left a job by mutual agreement following allegations 
of misconduct or for other reasons under unfavorable circumstances.  Tr. at 229-230.  He 
specifically denied leaving Employers A, B, or C under unfavorable circumstances.  Tr. at 230.  
As the record discussed above indicates, this testimony is in clear conflict with the weight of 
other evidence in the record. 
 
At the hearing, the Individual testified that he had not omitted a firearms charge from the QNSP.  
Tr. at 184.  The Individual claimed that the Commander’s Report of Disciplinary or 
Administrative action was inaccurate.  Id.  I have examined the Commander’s Report at issue.  It 
was created contemporaneous to the event in question, and generated in the ordinary course of 
business.  My overall assessment of the Individual at the hearing is that he did not testify 
candidly about most of the matters before me.  Since the Individual’s testimony that the military 
records are inaccurate is his only evidence that he did not use a gun while “communicating a 
threat,” I am unable to find that the security concerns arising from this allegation have been 
resolved.  Therefore, I am unable to conclude that the Individual was not required to disclose the 
Communicating a Threat charge in response to QNSP Question 23b.         
 
At the hearing, the Individual did not directly address, explain or otherwise attempt to mitigate 
the false statements he allegedly made to the OPM Investigator.  Accordingly, the Individual has 
not mitigated the security concerns raised by his false statements during the OPM Investigator’s 
Interview. Since the Individual has not mitigated the security concerns raised by his omissions 
from the QNSP and his false statements during the OPM Investigator’s Interview, the Security 
concerns set forth in the Notification Letter under Criterion F remain unresolved.14  

                                                 
14  During the PSI, the Individual claimed that sexual relations was not a required element of the Fornication statute 
to which he plead guilty.  The Notification Letter alleges that sexual relations are in fact a required element under 
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Criterion H 
 
Despite the DOE Psychologist’s conclusion that the Individual does not have a mental condition 
which causes or may cause a defect in judgment or reliability, the Notification Letter alleges that 
derogatory information in the record raises security concerns about the Individual under 
Criterion H.  The Notification Letter correctly notes that Adjudicative Guideline I, which applies 
to psychological conditions, provides that “a formal diagnosis of a disorder is not required for 
there to be a concern under this guideline.”  Guideline I at ¶ 27.  However, DOE’s Part 710 
regulations require a diagnosis of a mental illness or condition by a psychiatrist or licensed 
clinical psychologist and a statement by one of these two mental health experts that the illness or 
condition causes, or may cause a significant defect in judgment or reliability.  For this reason, I 
find that Criterion H was not properly invoked in this case.  I will, however, consider the 
Individual’s behavior in question under Criterion L.        
 
Criterion L 
 
The Individual has been accused on a number of occasions of inappropriate conduct that raises 
significant doubts about his judgment, reliability, and trustworthiness.  As the record discussed in 
detail above has shown, the Individual was charged with a serious crime, Cruelty to a Child; pled 
guilty to the misdemeanor, Fornication; was disciplined for Communicating a Threat while in the 
military; and repeatedly disciplined by a number of former employers for workplace issues.  The 
Individual has also been repeatedly accused, by a number of sources, of various sexual 
improprieties including sexual harassment and ignoring criminal offenses while employed as a 
police officer in exchange for sexual favors.  The Individual has been repeatedly accused of 
misusing the trust placed in him as a law enforcement official. The record has conclusively 
established the Individual’s lack of candor during the present security clearance process.  
 
These accusations raise significant security concerns under Criterion L.  “Sexual behavior that 
involves a criminal offense, indicates a personality or emotional disorder, reflects lack of 
judgment or discretion, or which may subject the individual to undue influence or coercion, 
exploitation, or duress can raise questions about an individual's reliability, trustworthiness and 
ability to protect classified information.”  Guideline D at ¶ 12.  “Conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillingness to comply with rules and regulations can 
raise questions about an individual's reliability, trustworthiness and ability to protect classified 
information. Of special interest is any failure to provide truthful and candid answers during the 
security clearance process or any other failure to cooperate with the security clearance process.”  
Guideline E at ¶ 15.  “Certain emotional, mental, and personality conditions can impair 
                                                                                                                                                             
the Fornication statute. The Notification Letter therefore alleges that the Individual was attempting to deceive the 
interviewer by opining that sexual relations were not a required element of a crime under the Fornication statute.  
Since it remains unclear whether the Individual’s incorrect interpretation of the Fornication statute was due to a 
misunderstanding of the law or to an intent to mislead on his part, this allegation remains unresolved.  The 
Notification Letter’s allegation that the Individual admitted to the DOE Psychologist that he had dated the alleged 
victim of the Cruelty to a Child charge was mitigated by the DOE Psychologist’s testimony that the Individual had 
not reported that he had dated the alleged victim.          
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judgment, reliability, or trustworthiness. A formal diagnosis of a disorder is not required for 
there to be a concern under this guideline.”  Guideline I at ¶ 27.  “Criminal activity creates doubt 
about a person's judgment, reliability and trustworthiness. By its very nature, it calls into 
question a person's ability or willingness to comply with laws, rules and regulations.”  Guideline 
J at ¶ 30.        
 
The Individual denies all of the allegations made against him.  He attributes much of the 
derogatory information to a conspiracy involving his former spouse, his half-brother and former 
co-workers.  Some of the allegations, he contends, originated with persons whom he arrested or 
investigated.       
 
I am unable to assign any credibility to the Individual’s denials.  As I have discussed at length 
above, the Individual has exhibited a pronounced lack of candor throughout the present security 
clearance process.  Many of the explanations and rationalizations provided by the Individual are 
inconsistent with each other or other, more reliable, evidence in the record.  On the other hand, 
the sheer number of accusations lends weight to their credibility.  Their similarities and common 
themes also add to their credibility.  Moreover, several of these sources of derogatory 
information are law enforcement officials, which further enhance their credibility.     
 
The derogatory information in the record paints a particularly disturbing picture of the 
Individual.  This information suggests that the Individual has engaged in inappropriate and 
predatory sexual behavior, misused his authority as a police officer, engaged in criminal activity, 
and has been dishonest with DOE security officials.  Moreover, the Individual has refused to take 
responsibility for any of his actions and has demonstrated a striking lack of insight.  
Accordingly, I find that the Individual has not resolved the security concerns raised under 
Criterion L.  
   
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria F and L.  Therefore, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, the Individual’s access authorization should 
not be restored.  The Individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. ' 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 14, 2009 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
     June 18, 2009 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 12, 2009 
 
Case Number:   TSO-0715 
 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the individual”) 
to hold an access authorization under the Department of Energy’s (DOE) regulations set forth at 
10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.”1  In this Decision, I will 
consider whether, on the basis of the testimony and other evidence in the record of this 
proceeding, the individual’s access authorization should be restored. As discussed below, after 
carefully considering the record before me in light of the relevant regulations, I have determined 
that the DOE should not restore the individual’s access authorization at this time. 
 
I. Background 
 
The individual has worked for a DOE contractor since 1991, and has held a DOE access 
authorization since 1997.  As part of a routine reinvestigation, the individual completed a 
Questionnaire for National Security Positions (QNSP) on May 31, 2007, in which he reported 
that he sought treatment for a mental health related condition within the preceding seven years, 
and had filed for bankruptcy within the last seven years.  Exhibit 9 at 26, 31. 2  In subsequent 
Personnel Security Interviews (PSIs) conducted in September and October 2008, the individual 
admitted that he had smoked marijuana from the early 1990s until as recently as 2003, though he 
did not report this use on the QNSP he completed in May 2007, nor on one he completed in 
1997.  Exhibit 7 at 2; Exhibit 8; Exhibit 9 at 28.  The Local Security Office (LSO) ultimately 
determined that the derogatory information concerning the individual created a substantial doubt 
about his eligibility for an access authorization, and that the doubt could not be resolved in a 
manner favorable to him.  Accordingly, the LSO proceeded to obtain authority to initiate an 
administrative review proceeding. 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 

 
 2 Though on the 2007 QNSP the individual reported the “Date of Action” of his bankruptcy as “04/2005 
(estimated),” the record indicates that he initially filed for bankruptcy in December 2004.  Exhibit 8 at 36. 
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization.  Specifically, the DOE characterized this information as indicating that the 
individual (1) has deliberately misrepresented, falsified, or omitted significant information from 
a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a Personnel 
Qualifications Statement, a personnel security interview, in written or oral statements made in 
response to an official inquiry regarding his eligibility for DOE access authorization, or 
proceedings conducted pursuant to Part 710 Sections 710.20 through 710.31; (2) has trafficked 
in, sold, transferred, possessed, used or experimented with a drug or other substance listed in the 
schedule of Controlled Substances established pursuant to Section 202 of the Controlled 
Substances Act of 1970, except as prescribed or administered by a physician licensed to dispense 
drugs in the practice of medicine, or as otherwise authorized by law; and (3) has engaged in 
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, 
or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion, 
exploitation or duress which may cause him to act contrary to the best interests of the national 
security.  Exhibit 3 (citing 10 C.F.R. § 710.8(f), (k), (l)). 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on March 13, 2008. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, and his neighbor.  The DOE Counsel submitted fifteen exhibits prior to the 
hearing; the individual presented seven exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
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factors prescribed in 10 C.F.R. § 710.7(c).3 After due deliberation, I have determined that the 
individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
As the basis for security concerns under Criterion F, the Notification Letter cites the fact that, 
despite having used marijuana from the early 1990s until as recently as 2003, the individual 
answered “no” to the following question on QNSPs he completed in 1997 and 2007: “Since the 
age of 16 or for the last 7 years, whichever is shorter, have you illegally used any controlled 
substance, for example, marijuana, cocaine, crack cocaine, hashish, narcotics (opium, morphine, 
codeine, heroin, etc.), amphetamines, depressants (barbiturates, methaqualone, tranquilizers, 
etc.), hallucinogenics (LSD, PCP, etc.), or prescription drugs?”  Exhibit 7 at 2; Exhibit 9 at 28.  
In addition, on the 2007 QSNP, the individual answered “no” to the following question: “Have 
you ever illegally used a controlled substance while . . . possessing a security clearance . . . ?”  
Exhibit 9 at 28.  Also cited under Criterion F is the individual’s response to a May 2008 Letter of 
Interrogatory (LOI), specifically his failure to provide details regarding his 2003 hospitalization 
for depression and suicidal ideation,4 and his explanation for failing to report his December 2004 
bankruptcy filing5 on his 2007 QNSP.  Exhibit 10.   
 
Under Criterion L, the Notification Letter cites the individual’s response of “no” to the following 
question on Department of Defense (DOD) Personnel Security Questionnaires, in 1984 and 
1986, despite having admitted in the October 2008 PSI that he smoked marijuana in the 1970s:  
“Have you ever used . . . Cannabis (to include marijuana and hashish) except as prescribed by a 
licensed physician?”  Exhibit 12; Exhibit 13.  Also cited are the individual’s failures to report to 
DOE security his 2003 hospitalization and December 2004 bankruptcy filing at the time each 
event occurred, and the individual’s admission in the September 2008 PSI that his use of 
marijuana while holding a security clearance was “contrary to the terms” of his clearance.  
Exhibit 8 at 40. 
 
The allegations cited in the Notification Letter under Criteria F and L clearly raise questions 
regarding the individual’s reliability, trustworthiness and ability to protect classified information. 

                                                 
3 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 

 
 4 The Notification Letter does not cite concerns related to individual’s past or present mental condition. 
  
 5 The Notification Letter does not cite concerns related to the individual’s finances, and the DOE Counsel 
confirmed at the hearing that the DOE’s concern related to the individual’s 2005 bankruptcy filing is limited to the 
his failure to report it to DOE security at the time it took place.  Hearing Transcript [hereinafter Tr.] at 6. 
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See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National Security 
Affairs, The White House (Adjudicative Guidelines) at ¶ 15  (“Of special interest is any failure 
to provide truthful and candid answers during the security clearance process or any other failure 
to cooperate with the security clearance process.”) 
 
As the basis for security concerns under Criterion K, the Notification Letter cites the individual’s 
past use of marijuana.  Exhibit 3 at 4-5.  There are significant security concerns associated with 
illegal drug usage.  Engaging in criminal conduct can raise questions about a person’s ability or 
willingness to comply with laws, rules, and regulations. See Adjudicative Guidelines at ¶ 24.  
Moreover, illegal drugs can impair a person’s judgment which, in turn, can raise questions about 
the person’s reliability and trustworthiness.  Id. 
 
IV.   Hearing Testimony 
 
  A.    The Individual 
 
The individual served in the active-duty military from 1980 to 1986.  Exhibit 9.  At the hearing, 
the individual testified that, when he was going into the service, he admitted to his recruiter that 
he had smoked marijuana in the past, but his recruiter told him that “you have got to say you 
haven't.  I said, but I have. And he said, no, you haven't, otherwise we would have to get a 
waiver and there is no way of knowing whether the waiver would go through . . . .”  Tr. at 25.  
As noted above, the individual denied past marijuana use on two Department of Defense 
Personal Security Questionnaires, in 1984 and 1986.   Exhibit 12; Exhibit 13.  “[T]he lie 
perpetuated to the first DOD security clearance and the second DOD security clearance, . . . .”  
Tr. at 25. 
 
The individual testified that when he met his second wife, whom he married in 1991, Exhibit 9, 
he began smoking marijuana again.  Tr. at 45.  Related to his resumption of using marijuana was 
the fact that he is, as he described himself in his October 2008 PSI, “transgendered.”  Exhibit 11 
at 37.  The individual explained that he is “not a transsexual; I don’t plan on ever having a 
surgery.”  Rather, the individual described “a very strong female side to me, as well as a male 
side, and I express the female side periodically.”  Specifically, the individual expresses his 
female side by dressing as a female, which he testified that he has been doing at various times 
since he was four years old.  Tr. at 62-63. 
 
When his first marriage ended in 1991, “even though it says on paper for irreconcilable 
differences, the irreconcilable differences were because of my cross-dressing. And I numbed 
myself when I met [my second wife], she got me back to smoking marijuana.”  Tr. at 45.  The 
individual testified that he continued smoking marijuana until 2004.  Tr. at 33.  At the hearing, 
he acknowledged that, when he completed his 1997 QNSP, “I flat out lied about my marijuana 
use because I was in the process of smoking marijuana at the time. There is no doubt, I lied. And 
the second [QNSP in 2007], when I was up for reevaluation, I lied.”  Tr. at 25. 
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In January 2003, the individual was experiencing serious emotional difficulties related to his 
cross-dressing, resulting in his hospitalization for seven days that month. 
 

I almost committed suicide. I went to a doctor because I was afraid I was going to 
kill myself because of these demons in my mind. The marijuana was no longer 
working. I needed to do something to get rid of these demons and I realize when 
you are at that point, I don't know if you can understand how you can't see past 
the nose on the end of your face when you are that desperate to have something 
fixed. The marijuana was not doing it anymore. Nothing was working. I am not a 
drinker. And so drinking was not in the question. The only thing I could think of 
was to take my life. Everybody would be better off, my kids would be better off, 
they wouldn't have to deal with a cross-dressing father. My wife wouldn't have to 
deal with this man that does not know whether he is a woman or a man and all 
this kind of stuff.  

 
Tr. at 18-19.  The individual did not report, until completing his May 31, 2007, QNSP, that he 
had previously sought treatment for a mental health related condition, and testified that he was 
not aware that he was required to report this to DOE sooner than he did.  Tr. at 43. 
 
Regarding his failure to report his December 2004 bankruptcy filing until he completed the May 
2007 QNSP, the individual testified: “I knew I was supposed to report it. I don't recall any time 
frame as far as a requirement as to when. I realize that three years is beyond any reasonable 
amount of time to report it but I did in that questionnaire. . . .  I didn't withhold it, . . . .”  Tr. at 
42-43. 
 
The individual credits two temporary assignments in a foreign country, first in 2004 and the 
second in late 2007 and early 2008, as putting “purposes” in his life, stating that “[s]ince 2004 
there has been more learning in my life as far as who I am.”  Tr. at 19, 53.  The individual 
testified that, before the first trip in 2004, he quit smoking marijuana.   “I knew that I could 
possibly have gotten tested prior to going. And I wanted to make sure that I was going to be able 
to go so I quit in plenty of time to be able to make the mission and I haven't smoked since.”  Tr. 
at 59.  “Why isn't the marijuana use still an issue? It is because of the understanding since then. 
Does that make sense? The combination of the clarity of who I am now and what I am and the 
purpose that I have for life that I didn't have before.”  Tr. at 20.  “I don't care to smoke marijuana 
anymore. I don't have a need to smoke marijuana anymore. I don't want to smoke marijuana 
anymore. I want to be a good example for my kids.”  Tr. at 48-49. 
 
The individual testified that, two months prior to the hearing, he had seen a psychologist who 
had diagnosed him as “a transsexual and I couldn't believe that I was and I'm not. I'm not a 
transsexual.”  Tr. at 64.  As a result, the individual decided to engage in “fasting and prayer.”  Id.   
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And fasting and prayer, fasting is amazing how clear your mind gets when you 
fast. I call it an epiphany but I feel so much better about myself. I understand who 
I am. Where I am in this, where my person fits in this universe of ours a lot better 
than I used to. . . .  I do feel better about myself. Purpose, work, my kids, and 
myself. As far as my cross-dressing is concerned: is it still there? Yes, it is still 
there. Is it a problem? It is not a problem to me anymore. 

 
Id. at 60. 
 
When I asked the individual if he could see the possibility of emotional problems returning that 
would lead him to again smoke marijuana, he responded that he did not “see that happening with 
me because of how I feel about myself right now.”  Id. At 61.  Referring to the present 
proceeding, the individual stated: “[Y]ou would have thought that this would have made me 
want to dress more, the stress of this. And I actually feel better about myself that it didn't. I feel 
good about me, I feel good about where I'm headed in my life and where things are going . . . .”  
Id.   
 
 B. The Individual’s Wife 
 
The individual’s wife corroborated the individual’s account of smoking marijuana from the time 
he met her until stopping in 2004, before his first of two overseas assignments.  Id. at 10.  
According to his wife, the individual used marijuana “sporadically” until 1995 or 1996, and after 
that began to smoke more regularly.  She believes this increased usage was due to issues related 
to his cross-dressing.  “It would take away the anguish of him fighting two sides; [the individual] 
and his cross-dressing side.  It was a constant battle with him. And the only way that he felt that 
he could cope was smoking pot.”  Though the individual’s wife still uses marijuana, id. at 28, she 
does not believe that the individual has been tempted to use marijuana again since quitting.  
Id. at 10. 
 
The individual’s wife, with apparent affection for her husband, expressed her opinion that the 
individual did not report his hospitalization or bankruptcy to the DOE at the time each took place 
because the individual is a “moron,” but “not ever” because he was trying to conceal information 
from the DOE.  Tr. at 11-12.  Asked about his reputation for trustworthiness among his friends 
and family, his wife testified that they “trust you with our lives, all of our lives.”  Id. at 12.  
Regarding whether the individual would ever reveal information that he should not, his wife 
stated that it was “[n]ot going to happen. I didn't even know where he was [on assignment] until 
he got home for two months. . . .  Never happen. He loves his job, he is too into it. He is very 
patriotic, he loves his country, he loves his job and there is no way.”  Id. 
 
  C.  The Individual’s Neighbor 
 
The individual’s neighbor testified that he knows the individual fairly well, having lived next 
door to him for eighteen or nineteen years.  Tr. at 36.  The neighbor never knew or suspected that 
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the individual ever smoked marijuana or was a cross-dresser until the individual told him.  Id. at 
36-37.  “That was a surprise.”  Id. at 37.  The neighbor, who is retired but previously held a DOE 
security clearance, expressed his opinion that the individual is trustworthy enough to hold a 
clearance.  Id.  
 
V. Hearing Officer Evaluation of Evidence 
 
 A. Illegal Drug Use - Criterion K 
 
As noted above, the use of illegal drugs raises significant security concerns.  Those concerns are 
heightened in this case by the fact that the individual used illegal drugs over a long period of 
time, from the early 1990s to 2004, including seven of those years while holding a security 
clearance.  
 
Weighing most heavily in the individual’s favor is the fact that five years have now passed since 
he quit smoking marijuana.  See Adjudicative Guidelines at ¶ 26(a) (listing as a condition that 
could mitigate concerns arising from illegal drug use that “the behavior happened so long 
ago, . . . that it is unlikely to recur or does not cast doubt on the individual's current reliability, 
trustworthiness, or good judgment”); Adjudicative Guidelines at ¶ 26(b) (listing as a condition 
that could mitigate such concern “a demonstrated intent not to abuse any drugs in the future, 
such as: . . . [by] an appropriate period of abstinence”).  Because of his past falsifications, which 
I address separately below, it would be difficult to believe that the individual quit smoking 
marijuana in 2004 based solely on his own testimony.  On the other hand, there is certainly no 
allegation or evidence in the record of more recent marijuana use, and the individual’s account is 
supported by the sworn testimony of his wife, whose demeanor I found to be particularly frank 
and credible, in general and on this specific issue. 
 
However, I remain somewhat troubled by the apparent connection between the individual’s past 
use of marijuana and his history of emotional difficulties related to his transgendered status.  The 
fact that the individual’s emotional well-being has apparently improved more recently is, to a 
degree, reassuring.  Nonetheless, the recency of the individual’s self-described “epiphany,” 
taking place after he saw a psychologist only two months prior to the hearing, does not give me a 
high degree of confidence in the individual’s long-term emotional stability.  The risk of a return 
to emotional difficulties, combined with the ready availability of marijuana in his house, given 
his wife’s continued use of the drug, precludes me from finding that the concern related to the 
individual’s illegal drug use has been sufficiently mitigated in this case.  It is worth noting, 
however, that I find this concern to be, while not insignificant, relatively minor compared to 
those raised under Criteria F and L, which I discuss below. 
 
 B.  Falsification and Failure to Report Required Information - Criteria F and L 
 
When a security concern arises due to an individual’s past falsifications to the DOE, the key 
issue is whether the individual has brought forward sufficient evidence to demonstrate that he 



  
 

 

- 8 -

can now be trusted to be consistently honest and truthful with the DOE. In a number of 
decisions, DOE Hearing Officers have considered the implications of prior falsifications. The 
factors considered in these cases include the following: whether the individual came forward 
voluntarily to admit his falsifications, compare Personnel Security Hearing, Case No. VSO-0037 
(1995), affirmed (OSA, 1996) (voluntary disclosure by the individual), with Personnel Security 
Hearing, Case No. VSO-0327 (2000), affirmed (OSA, 2000) (falsification discovered by DOE 
security); the length of time the falsehood was maintained; whether a pattern of falsification is 
evident; and the amount of time that has transpired since the individual’s admission. See 
Personnel Security Hearing, Case No.VSO-0327 (2000), affirmed (OSA, 2000) (less than a year 
of truthfulness insufficient to overcome long history of falsification). See also Personnel Security 
Hearing, Case No. VSO-0289 (1999) (19 months since last falsification not sufficient evidence 
of reformation from falsifying by denying drug use); Personnel Security Hearing, Case No. 
VSO-0319 (2000), affirmed (OSA, 2000).6 
 
In the individual’s favor is the fact that the he did voluntarily report, on his 2007 QNSP, his prior 
treatment for a mental health related condition and his 2004 bankruptcy filing, though the 
individual acknowledges that he was required to report the bankruptcy in a much more timely 
manner.7  There is, on the other hand, a very long-term pattern of falsification by the individual 
regarding his use of marijuana, spanning over twenty years and four government agency security 
questionnaires, from the individual’s 1984 DOD Personnel Security Questionnaire to his 2007 
QNSP.8  Moreover, the individual did not disclose his past use of marijuana until he was 
confronted in his September 2008 PSI, less than eight months prior to the hearing, with medical 
records from 2003 indicating that he was at that time “marijuana positive.”  Exhibit 8 at 39.   
 
Given this history, the concern going forward is clear.  I am simply not convinced that the 
individual can be relied upon to provide accurate information to the DOE in the future, especially 
when that information may negatively affect his eligibility to hold a clearance.  This aspect of 
honesty, reliability, and trustworthiness is critical to an individual’s suitability to hold a 
clearance.  Unfortunately, because of the individual’s long, and only recently ended, pattern of 

                                                 
 6 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm. 
 
 7 Though the Notification Letter cites the fact that the individual did not come forward to report his January 
2003 hospitalization at the time it occurred, it appears that he was not required to do so at that time.  A DOE order, 
DOE O 472.1C, approved on March 25, 2003, contains the requirement that clearance holders report, “within 2 
working days followed by written confirmation within the next 3 working days . . . hospitalization or other treatment 
for a mental illness; . . .”  DOE O 472.1C (March 25, 2003) at 19.  However, the prior relevant DOE order that DOE 
O 472.1C superseded contained no such requirement.  DOE O 472.1B (March 24, 1997). 
 
 8 As noted above, the individual testified that his military recruiter advised him to lie about his past 
marijuana use when he joined the military in 1980.  Tr. at 25; Exhibit 9.  Even if true, this does little to mitigate the 
individual’s falsification on the DOD questionnaires over four and six years later, in 1984 and 1986, particularly 
when viewed as merely the beginning of a pattern of falsification that continued until very recently. 
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falsification and concealment, and the circumstances under which the derogatory information 
came to light, I cannot find that the concerns in this case have been sufficiently mitigated. 
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises security concerns under Criteria F, K, and L. After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has not brought forth evidence to mitigate sufficiently the security 
concerns advanced by the LSO.  I therefore cannot find that restoring the individual’s access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I have determined that the individual’s access authorization 
should not be restored. The parties may seek review of this Decision by an Appeal Panel under 
the regulations set forth at10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 18, 2009 



*  The original of this document contains information which is subject to withholding from 
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DECISION AND ORDER 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 26, 2009 
 
Case Number:  TSO-0716 

 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization1 under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.@  As set forth below, it is my decision, based 
on the evidence and testimony presented in this proceeding, that the individual should not 
be granted an access authorization at this time.         
 

I. Background 
 
The individual was employed by a Department of Energy (DOE) contractor as a high school 
summer intern in 1997, and was granted a security clearance at the request of her 
employer that year.  She worked for the contractor every summer until 2001, and her 
security clearance was then terminated.  However, DOE reinstated her clearance in May 
2003, when she returned to the internship.  In March 2005, the individual contacted the 
local security office (LSO) and informed the LSO that she had developed an addiction to 
marijuana and that she had been diagnosed with, and was being treated for, major anxiety. 
The LSO conducted a personnel security interview (PSI) with the individual in March 2005, 
but that interview did not resolve the security concerns and DOE suspended the 
individual’s clearance in August 2005.  The individual was hired by a DOE contractor 
located in another state in 2006, after receiving her graduate degree.  The new employer 
requested that DOE grant her a clearance. A routine background investigation uncovered 
some derogatory information and the LSO conducted PSIs with the individual in March and 
June 2008.  A DOE consultant-psychiatrist evaluated the individual in May 2008.  The PSIs 
did not resolve the concerns and in January 2009, the LSO informed the individual how to 
proceed to resolve the derogatory information that had created a doubt regarding her 
eligibility for access authorization.  Notification Letter (January 12, 2009).  The Notification 

                                                 
1 Access authorization (or “security clearance”) is defined as an administrative determination that an 
individual is eligible for access to classified matter or is eligible for access to, or control over, special 
nuclear material.  10 C.F.R. § 710.5(a).  
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Letter stated that the derogatory information regarding the individual falls within the purview 
of 10 C.F.R. § 710.8 (f), (h), (j) and (l) (Criteria F, H, J and L).  
 
DOE invoked Criterion F because in a 2008 PSI, the individual denied that a fall she 
suffered in 2005 occurred when she was under influence of drugs, even though she had 
admitted in a 2005 PSI that she was under the influence of drugs when she fell. 2   DOE 
invoked Criterion H based on a diagnosis by a DOE consultant-psychiatrist that the 
individual suffers from alcohol abuse, anxiety and depression, conditions that cause or may 
cause significant defects in judgment or reliability.3  In addition, according to the 
psychiatrist, the individual showed no evidence of rehabilitation or reformation.  The 
individual admitted that she had received counseling for anxiety since the age of 14, and 
that she had attempted suicide three times in 10 years.     
 
DOE invokes Criterion J when an individual has been or is a user of alcohol habitually to 
excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as 
suffering from alcohol abuse or dependence.  In this case, a DOE consultant-psychiatrist 
evaluated the individual in May 2008, and concluded that she suffered from alcohol abuse.  
With respect to Criterion L, the Notification Letter refers to derogatory information that 
raises concerns about the individual’s honesty, reliability and trustworthiness. 4 The DOE 
invoked this criterion because the individual: (1) violated a security acknowledgment by 
using illegal drugs while holding a clearance; (2) drove a vehicle while under the influence 
of marijuana; (3) attempted suicide three times; (4) admitted on a Questionnaire for 
National Security Positions (QNSP) that she left two positions under unfavorable 
circumstances within the last seven years; and (5) was arrested for criminal domestic 
violence and negligent use of a firearm in 2005 after an altercation with her live-in 
boyfriend.  She also admitted using marijuana over 200 times between 2004 and 2005, 
driving and attending classes under the influence of marijuana, and distributing marijuana 
to friends.   
 
In a letter to DOE Personnel Security on February 2, 2009, the individual exercised her 
right under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).  The 
Director of OHA appointed me as Hearing Officer in this case.  After conferring with the 
individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the 
hearing the individual, who was represented by counsel, testified on her own behalf and 
                                                 
2 Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel 
Qualifications Statement, a Personnel Security interview, written or oral statements made in response to an 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization . 
. ..”  10 C.F.R. 710.8 § (f). 
 
3 Criterion H concerns information in the possession of the agency that the individual has an illness or mental 
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause a significant defect in judgment or reliability.  10 C.F.R. 710.8 § (h). 
 
4 Criterion L is concerned with information in the possession of DOE that indicates that the individual has 
engaged in unusual conduct or is subject to circumstances which tend to show that she is not honest, reliable, 
or trustworthy or which furnish reason to believe that she may be subject to pressure, coercion, exploitation, or 
duress which may cause her to act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l). 
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called her mother as a character witness.  DOE counsel called the DOE consultant-
psychiatrist, four contractor employees and a personnel security specialist as witnesses.  
The transcript taken at the hearing shall be hereinafter cited as ATr.@  Various documents 
that were submitted by the parties during this proceeding constitute exhibits to the hearing 
transcript and shall be cited as AEx.@  DOE exhibits are numbered, and the individual’s 
exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should not be granted at this time because I cannot conclude that such a 
grant would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
At the age of 15, the individual and her mother had an argument that resulted in the 
individual taking her father’s gun and threatening to commit suicide.  The mother then 
sought counseling for the individual.  Ex.19 (2005 PSI) at 27; Ex. 6 (March 2008 PSI) at 12, 
27.  In March 1997, at the age of 16, a Department of Energy (DOE) contractor hired the 
individual as a summer intern.  PSI 2005 at 6. The contractor requested a clearance for the 
individual, and DOE granted that clearance in May 1997.  Ex. 23.  The individual signed a 
security acknowledgment in 1997, acknowledging that the use of drugs could cause her to 
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lose her security clearance.  Ex. 22.   In September 1999, the individual enrolled in a local 
university, met her boyfriend, and continued to work summers at the DOE site.  Ex. 21 at 2; 
Tr. at 155.  In August 2002, the individual left her position and went to work with a professor 
during the summer.  PSI 2005 at 7.    In May 2003, the individual graduated from college 
and then returned to work for the contractor in the summer of 2003.  PSI 2005 at 8; Ex. 21 
at 2.   
 
In August 2003, the individual entered graduate school. Ex. 17 at 2.  She experienced 
severe stress due to a heavy academic workload and problems with her boyfriend. 5  PSI 
2005 at 9. She had trouble sleeping and felt as if she was “about to have a breakdown.”  
Id. at 9-15. In 2003, the individual attempted suicide by making small cuts on her wrists.  
PSI 2005 at 72. In November 2003, she visited a doctor who prescribed medicine for her 
anxiety that made her very lethargic and also caused her to hallucinate. The doctor also 
recommended counseling, but she only attended one session.  March 2008 PSI at 12.  A 
friend told her that marijuana would ease her anxiety without the negative side effects of 
the prescription drugs and in February 2004, she began to use marijuana.  Tr. at 154.   In 
May 2004, she returned to work at the DOE site and continued to smoke marijuana.  2005 
PSI at 45.   She found that the marijuana did ease her anxiety, but it caused other serious 
problems in her life. At first she smoked only four times per month, but then increased her 
usage over the summer of 2004. Between August and December 2004, she was using 
marijuana three to six times a day and was constantly high.  Ex. 16.   She stopped 
attending classes, stopped doing her homework and stopped speaking to her parents.   
She also began to experience financial troubles because she was supporting herself and 
her boyfriend, and paying for all of their drug purchases.  March 2008 PSI at 14.   
 
The individual returned to school in January 2005. One day she and her boyfriend were 
high on marijuana, had a fight and locked themselves in the bathroom.  She fell in the 
bathtub and broke several vertebrae, aggravating a congenital back injury. PSI 2005 at 41. 
A doctor prescribed Valium for the pain.  After the accident, she became despondent over 
her lifestyle, and she took an overdose of Valium one evening in February 2005.  2008 PSI 
at 35-36; Ex. 10.  The individual’s boyfriend found her in their apartment and called her 
mother, who then sent the individual’s uncle to get her.  The uncle found marijuana in the 
individual’s apartment.  Id.  The individual’s mother brought her back home.  PSI 2008 at 8. 
 Her mother also advised her to report her drug and psychological problems to the 
Employee Assistance Program (EAP) at the DOE site.  Id.; 2005 PSI at 42-43.  According 
to the individual, she stopped smoking marijuana in February 2005.  Tr. at 154.  In March 
2005, the individual sent an email to the LSO self-reporting her drug use and diagnosis of 
“major anxiety.”  Id. at 43; Ex. 20.  In April 2005, she enrolled in a seven-week outpatient 
drug rehabilitation program.  Id. at 10; Ex. 18.   
 
In the treatment program, the counselors determined that the individual had problems with 
marijuana dependence, anger management, and low self-esteem.  Ex. 11.  She indicated 
that she suffered some physical abuse from her boyfriend, who also used drugs.  Ex.   10.  
The counselors encouraged her to abstain from alcohol and prescribed Zoloft for her 
                                                 
5 In the 2005 PSI, the individual stated that she was a college junior in November 2003, but her 2005 QNSP 
states that she was awarded a bachelor’s degree in May 2003.  Ex. 17 at 2.  The individual maintained that 
she has problems recalling exact dates.  Tr. at 158, 165; Ex. 4 (Report) at 2.  
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anxiety. Id.; Tr. at 170.  Her boyfriend attended some sessions with her.  On May 2, 2005, 
she participated in a PSI.  Ex. 19.   She admitted using marijuana between 250 and 300 
times from February 2004 to March 2005.  Ex. 16.   Her clearance was suspended later 
that month.  Ex. 13 at 8.   
 
In July 2005, the individual and her boyfriend were very intoxicated and got into a fight at 
their home. She grabbed a gun and the gun discharged.  She was arrested for Criminal 
Domestic Violence and Negligent Use of a Firearm and taken to the hospital because of her 
intoxication.  Ex. 13 at 7.  The charges were later dismissed.  She requested an 
administrative review hearing in August 2005, but then resigned from her job.  Ex. 15; 
2008; PSI at 22.   She received her graduate degree in December 2005.  Ex. 17 at 2.   
 
In May 2006, she was hired by her current employer.  Ex. 13 at 3.  Her new employer 
requested a clearance.  The individual’s boyfriend relocated to live with her.  As a result of 
information submitted during a routine background investigation, the LSO requested that 
the individual participate in a PSI and that a DOE consultant-psychiatrist perform a 
psychiatric evaluation.  During the 2008 PSI, she stated that she continued to drink alcohol 
moderately, that she consulted via telephone with a life coach who advised her how to deal 
with stress, and that she now uses exercise, meditation and yoga to relieve stress.  PSI 
2008 at 46-49. 
 

B. DOE=s Security Concerns 
 
Criterion H relates to a security concern that an individual diagnosed with certain emotional 
conditions can suffer an impairment of her judgment, reliability, or trustworthiness.  In this 
case, the security concern under this criterion is validated by the diagnoses offered by the 
DOE psychiatrist, a duly qualified mental health professional.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, Assistant to the 
President for National Security Affairs (December 29, 2005) (Guidelines), Guideline I, ¶ 27. 
Criteria F and L set forth security concerns regarding personal conduct, honesty, and 
reliability. As regards Criterion F, the individual provided inconsistent answers during a 
personnel security interview, which raises questions about her reliability and 
trustworthiness.  Under Criterion L, the LSO alleges that the individual broke her written 
commitment to DOE when she used drugs while holding a security clearance, that she 
showed questionable judgment when she was arrested in an incident involving a firearm, 
that she distributed marijuana to friends, and that she drove a car while under the influence 
of marijuana.  The individual has admitted this conduct, and the charges under Criteria F 
and L are also validated.  Alcohol abuse, one of the security concerns of Criterion J, can 
lead to the exercise of questionable judgment. Guideline G, ¶ 21.  A DOE psychiatrist 
diagnosed the individual with alcohol abuse and therefore the charge under Criterion J is 
also valid.   
 

C. Hearing Testimony 
 
1.  The Individual 
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The individual explained that she began taking prescription drugs for back pain in 2005, 
but turned to marijuana when the side effects of the drug caused her problems.  She also 
described how she came to realize that she had a problem with alcohol in the past and 
that she will no longer use alcohol in the future.  Tr. at 149-153.   
 
She also stated that she did not remember the DOE psychiatrist making a 
recommendation to abstain from alcohol.  Tr. at 157. She did not remember the 
circumstances of her fall.  She tried to answer honestly, but has trouble remembering 
details.  Id. at 165. 
 
She admitted suffering from anxiety issues and testified that she voluntarily entered 
counseling in 2005.  During counseling in the drug treatment program in 2005, counselors 
talked about alcohol and encouraged her to abstain.  Tr. at 170.  She also came to realize 
that her relationship with her boyfriend was a problem.  Id. at 168.  When she was 
discharged she worked with a counselor for over a year.  Id. at 171.  The sessions with her 
current therapist began in April 2009 and she considers the discussions of her behaviors, 
her relationship with her boyfriend, and her intentions toward alcohol to be very helpful.  Id. 
at 150-151.  She told the counselor that she is not going to drink alcohol in the future.  Id. 
at 162-170.   
   
Finally, the individual described the steps she has taken to improve her life.  She was tired 
of living a lie, so she self-reported her drug problems to DOE.  She has very few friends 
and she and her boyfriend no longer associate with the people with whom they previously 
used drugs.  Id. at 172.  She and her boyfriend have matured and changed their lives.  Her 
boyfriend attended an inpatient drug treatment program, no longer uses drugs, and is now 
more responsible.  She now realizes the importance of her clearance. 

 
2.  Character Witnesses 

 
Four contractor employees testified.  One was the individual’s peer, and three were 
managers.  All testified that the individual was a good, dependable employee and that they 
had not noticed any sign of a substance abuse problem.  They found her to be reliable and 
trustworthy.  Tr. at 69-99.   
 
The individual’s mother testified at the hearing.  Tr. at 131-145.  She testified that the 
individual had some problems with alcohol and marijuana, but that she overcame them 
through treatment.  She stated that she considers the individual’s boyfriend to be mature, 
hard working, and responsible now. Her daughter and her boyfriend no longer use drugs or 
associate with people who use drugs, and have decided to turn their lives around. 
   
 3.  DOE Consultant-Psychiatrist 
 
The DOE consultant-psychiatrist (psychiatrist) testified at the hearing about his evaluation 
of the individual in January 2008.  Tr. at 18-68.6  He reviewed materials provided by DOE, 

                                                 
6 The psychiatrist left the hearing after his testimony and did not hear the testimony of any other 
witnesses.   
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administered the Minnesota Multiphasic Personality Inventory (MMPI) and also had the 
individual take a drug and alcohol screen.  After an interview, he diagnosed the individual 
with marijuana dependency in remission, alcohol abuse, anxiety and depression, conditions 
that can cause a defect in her judgment and reliability.  Tr. at 21-22.  He was satisfied with 
her marijuana treatment and concluded that the dependence was in remission, but the 
alcohol abuse, anxiety and depression were problems that remained.  Id. at 22.  Her MMPI 
was within normal limits, but a sub-scale of the alcohol and drug problem indicator was 
elevated.  Id. at 33-35.  
 
The psychiatrist concluded that the individual had an alcohol problem because she told him 
that she experienced blackouts and because she could not tell how much alcohol she 
consumed, nor how often.  Id.  He was worried about her alcohol use because only two 
months after completing a substance abuse treatment program where she was advised to 
abstain from alcohol, she became intoxicated, which led to a fight with her boyfriend and a 
subsequent arrest for discharging a firearm and her hospitalization for intoxication.  Id. at 
23.  The psychiatrist was also concerned that the individual continued to use prescription 
drugs and to drink to excess during the treatment program.  Because the individual 
continued to drink, the psychiatrist found no evidence of reformation or rehabilitation.  He 
concluded that in order to show rehabilitation or reformation from alcohol abuse, the 
individual should attend an outpatient program and be re-evaluated in two years.  Id. at 61-
62. 
 
As regards the individual’s problems with anxiety and depression, the psychiatrist 
expressed concern about a family history of anxiety (her mother and maternal 
grandmother) and depression (her mother suffered post-partum depression and her father 
also suffered from depression), and insufficient evidence of emotional stability.  Id. at 24-
28.  The psychiatrist noted that the individual has tried several medications and is treating 
herself by using yoga, meditation, and herbal remedies to address her mental conditions.   
The psychiatrist did not consider that treatment sufficient because of her long history of 
anxiety (since she was a teenager), and he concluded that she needed two years of care 
on an ongoing basis with a therapist and/or psychiatrist.  Id. at 26.  He was concerned that 
a possible genetic component to her depression could cause it to recur.  Id. at 28.   
 
Moreover, the psychiatrist was troubled by the individual’s denial of the seriousness of her 
substance abuse and emotional problems.  Prior to the interview, the psychiatrist had 
reviewed information from a background investigation.  During the interview, the individual 
downplayed the gun incident when she was a teenager and also the 2003 suicide attempt 
where she cut her wrists.  She did not tell the psychiatrist that she was intoxicated when 
she fired the gun in 2005, but she had previously disclosed her intoxication to the 
background investigator.  Id at 27.7  He also determined that she did not have any insight 
into her alcohol problem and was in denial because she could not tell how much and how 
often she drank.  She told the psychiatrist that she did not think she needed treatment for 
her anxiety.  He questioned her judgment and reliability.  Id. at 49. 
 

                                                 
7 The psychiatrist read the individual’s background investigation in preparation for his interview. 
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To show rehabilitation or reformation, the psychiatrist concluded that the individual must 
show insight into her problems and must participate in ongoing treatment.  Two months of 
abstinence (at the time of the hearing) was not sufficient, according to the psychiatrist, to 
demonstrate any stability in her lifestyle because of her history of anxiety, depression and 
substance abuse since the age of 16 (12 years prior to hearing).  Id at 31; 62; see 
Guideline I, ¶ 27. 
 
 

D. Mitigation of Security Concerns 
 

1.  Criterion F – Falsification 
 
DOE alleges that the individual deliberately lied in a March 2008 PSI when she denied that 
she was under the influence of drugs when she had a serious fall in 2005.  The individual 
contends that she did not deliberately lie, but that she forgot the details of the incident 
because she has difficulty remembering events in her life.     
 
The decision of a Hearing Officer in a Part 710 case is a predictive assessment, in this case 
an assessment of the likelihood that the individual will engage in dishonest or untrustworthy 
behavior in the future similar to any past falsification. My common-sense impression of the 
individual, formed over the course of this proceeding, is that she is an honest person who 
truly has a problem recalling dates and events.8  She has not lied on any of the written 
information that she submitted. There are many examples in the record where the individual 
has stated that she does not remember certain events.  See, e.g., Tr. at 158.  This event 
should have been very significant in her life, and it occurred only three years prior to the 
PSI.  However, after reviewing the record, I cannot conclude that the individual deliberately 
provided false information during her 2008 PSI.  This is not our typical case where an 
individual knowingly maintains a falsification for a period of time.  See Personnel Security 
Hearing, OHA Case No.TSO-0708 (June 22, 2009) (finding that an unintentional omission 
due to memory may mitigate a Criterion F security concern).  The honesty she has 
displayed throughout the proceeding since voluntarily reporting her drug use to the LSO in 
March 2005, suggests that her provision of false information during the March 2008 PSI 
was due to a memory lapse.  Looking at the totality of the facts in this case, I conclude that 
the individual has mitigated the Criterion F security concern.   
 

2.  Criterion H – Illness or Mental Condition  
 

The individual was diagnosed in May 2008 with alcohol abuse, anxiety and depression, all 
conditions that can cause problems with judgment and reliability. 9  The psychiatrist found 
no evidence of rehabilitation or reformation.  
 
I find that the individual has partially mitigated the security concern regarding her anxiety 
and depression. She voluntarily entered a treatment program in 2005 (for her marijuana 

                                                 
8 I note that although I found the individual’s testimony about memory lapses to be credible, such lapses in a 
young person could be considered unusual conduct that reflects on her reliability. 
9 The psychiatrist also diagnosed her with marijuana dependence in remission, and testified at the hearing that 
the individual has been rehabilitated from her marijuana dependence.  Tr. at 44. 
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problem), and then participated in one year of telephone counseling.  She testified that she 
learned new methods to control her stress, and this is supported by the results of a test 
administered by her therapist in 2009 that found “minimum depressive signs.”  Ex. S. 
 
Nonetheless, the DOE consultant-psychiatrist persuasively explained why he believes the 
individual needs more time in treatment.  At the time of the hearing, she had only been in 
therapy for two months, during which time she attended only four sessions.  She has not 
experienced the long-term consistent care recommended by the psychiatrist as a 
requirement for an individual with such a long family and personal history of emotional 
problems.  The record demonstrates that her previous emotional problems were not 
temporary, and they recurred over a 12-year period when the individual had minimal 
treatment.  Further, she has not presented any testimony or documents to support a low 
probability of recurrence of the emotional problems that she has experienced in the past.  
Guideline I, ¶ 29.  Thus, I conclude that the individual has not mitigated the Criterion H 
security concerns in the Notification Letter.   
 

3. Criterion J – Alcohol Abuse 
 

The individual was diagnosed with alcohol abuse without evidence of rehabilitation or 
reformation by the DOE consultant-psychiatrist.   The DOE psychiatrist was concerned that 
even after attending a seven-week substance abuse program in 2005 which recommended 
that she abstain from alcohol, the individual continued to drink as evidenced by the fact that 
she was extremely intoxicated when arrested two months after her discharge from the 
treatment program.  Further, even though the psychiatrist recommended in 2008 that she 
abstain from alcohol, she continued to drink alcohol until April 2009.  In 2009, the 
individual's therapist administered the Michigan Alcohol Screening Test (MAST).  The 
therapist concluded that “[t]he MAST did indicate a higher probability of an alcohol problem 
in the future if she did not address the issue.” Ex. S.   
 
It is in the individual’s favor that she decided to stop drinking alcohol in April 2009.  She 
also now admits an alcohol problem and no longer displays the level of denial observed by 
the DOE psychiatrist in 2008.  However, she is not attending any current alcohol treatment 
program, and had only been abstinent for two months at the time of the hearing.  She also 
has a history of treatment and relapse (May 2005 treatment program followed by July 2005 
arrest while intoxicated).  Guideline G, ¶ 23(c).  Further, the individual’s own therapist has 
issued a cautionary statement regarding future alcohol problems if the individual does not 
address her problems.  Thus, the individual has not received a favorable prognosis from 
either mental health professional.   Guideline G, ¶ 23(d).  Therefore, I conclude that she has 
not mitigated the Criterion J concerns regarding the diagnosis of alcohol abuse. 
 

4.  Criterion L- Unusual Conduct 
 

The Notification Letter mentioned several items of unusual conduct that raise a security 
concern.  They are: (1) violation of a security acknowledgment; (2) other marijuana-related 
unusual conduct; (3) suicide attempts; and (4) an arrest involving a firearm.  First, I find 
some partial mitigation of the individual’s violation of the security acknowledgment that she 
signed in 1997.  The individual’s age and maturity are factors since she was a college 
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student when these actions occurred.  Although the individual broke a commitment to DOE, 
she came forward voluntarily and reported her actions to the LSO.  There is no evidence in 
the record that DOE would have discovered this information by any other means.  In 
addition, the Letter lists other items of unusual conduct such as her drug use, driving a 
vehicle under the influence of marijuana, attending classes while under the influence of 
marijuana and leaving employment under unfavorable circumstances.  All of these events 
were related to her drug use.  However, the individual has not used marijuana since  
April 2005, over four years prior to the hearing.  Further, the DOE psychiatrist concluded 
that her marijuana dependence is in remission.  Thus, she has mitigated these items of 
unusual conduct by taking positive steps to alleviate the circumstances that caused this 
untrustworthy behavior, and I find that this drug-related unusual conduct is unlikely to recur. 
 Guideline E, ¶ 17(d).   
 
However, a review of the record supports a conclusion that the individual has not been 
rehabilitated or reformed from the anxiety and depression that caused her three suicide 
attempts.  The DOE psychiatrist persuasively testified that the individual needs ongoing 
treatment for these conditions, and that her four sessions with a therapist at the time of the 
hearing were insufficient.  The security concern related to her suicide attempts has not 
been mitigated. 
 
Finally, the individual was arrested on two charges in an incident involving firearms in July 
2005, while she was intoxicated. Her conduct involved questionable judgment.  In addition, 
this occurred only two months after she had completed a two-month substance abuse 
program which had advised her to abstain from alcohol.  Four years have passed, and the 
individual has not sought or received adequate alcohol treatment.  Therefore, I find that she 
has not mitigated the security concerns of Criterion L. 
 

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. § 710.8 (f), (h), (j) and (l).  After carefully reviewing the testimonial and 
documentary evidence in a common-sense manner, I find that the individual has presented 
adequate mitigating factors for the Criterion F concern.  She has not, however, mitigated 
the security concerns advanced under Criteria H, J, or L.  Thus, in view of the criteria and 
the record before me, I cannot find that granting the individual=s access authorization would 
not endanger the common defense and security and would be consistent with the national 
interest. Accordingly, I find that the individual’s access authorization should not be granted 
at this time. Any party may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.   
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 2, 2009 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
  
                                                               July 17, 2009 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  March 24, 2009 
 
Case Number:  TSO-0719 
 
This decision concerns the eligibility of XXXXXXX (“the Individual”) for a DOE access 
authorization.1  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s suspended access authorization should be restored.  
For the reasons detailed below, it is my decision that the Individual’s suspended access 
authorization should not be restored at this time.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.2  See Notification Letter, January 26, 2009.   
 
The Notification Letter cites facts pertaining to the Individual’s August 2008 arrest for 
“Loitering for the Purpose of Engaging in Drug Activity and Possession of Drug Paraphernalia” 
as raising security concerns under 10 C.F.R. § 710.8. Id.  Specifically, in addition to the arrest 
itself, the Notification Letter cites the fact that the Individual “admitted that he was planning to 
purchase two packages of methamphetamines” and the fact that “he had in his possession a glass 
pipe and lighter for smoking the drug” as security concerns under 10 C.F.R. § 710.8(k) and (l) 
(Criteria K and L, respectively).3  In addition, the Notification Letter cites the following as 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
3 Criterion K pertains to information indicating that an individual has “trafficked in, sold, transferred, possessed, 
used, or experimented with” illegal substances.  See 10 C.F.R. § 710.8(k).  Criterion L concerns refer to conduct 
tending to show that the Individual is “not honest, reliable, or trustworthy, or which furnishes reason to believe that 
the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act 
contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
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additional concerns under Criterion L: the Individual violated the stipulations of a March 2003 
Security Acknowledgment form when he attempted to purchase methamphetamines in August 
2008; the Individual had his three-year-old daughter with him at the time of his arrest; and, 
according to the police report from the arrest, “the police officers and the security guard witness 
[the Individual] dropping one round package of methamphetamines of [his] vehicle after he tried 
to hide it under the seat.”  The Notification Letter also refers to a September 2008 Personnel 
Security Interview (PSI) during which the Individual discussed these concerns as described 
below.    
 
During the PSI, the Individual explained in detail the circumstances surrounding his arrest.  DOE 
Ex. 14, pp. 9-23.  He stated that he was taking his daughter to lunch and she fell asleep in the car 
on the way.  Id. at 10.  While waiting for his daughter to wake up, the Individual was on the 
phone with a utility company to ascertain the amount of his bill so he could pay it off and then 
have the account switched to his new home.  He had $600 in his pocket, and separated out $300 
to pay the utility bill.  Id.  During that time, a landscaper who had done work on his home came 
to his vehicle and asked him whether he knew of anyone who was hiring.  Id. at 10-11.  During 
their conversation, a security guard approached the two men and suspected drug activity.  Id.  
The security guard found two small packages of methamphetamines in the landscaper’s truck 
and detained both the Individual and the landscaper until the local police arrived.  Id. at 11, 13.  
Initially, the landscaper told the police that the Individual sold him the drugs, but later admitted 
that the drugs belonged to him.  Id. at 14.   
 
The Individual was later charged with loitering for the purpose of engaging in drug activity and 
possession of drug paraphernalia.  Id. at 11, 14; see also, DOE EX. 10.  The Individual stated 
that he had a scented oil warmer which his mother purchased for his then-wife, and that item was 
classified as drug paraphernalia despite the fact that it did not have any drug residue on it.  Id. at 
12.  During the PSI, the Individual maintained that he did not attempt to purchase illegal drugs 
and he did not intend to use the scented oil warmer for illicit purposes.  Id. at 17, 19.             
 
The LSO determined that the information gathered during the PSI did not resolve the security 
concerns raised by the Individual’s arrest.  Therefore, the LSO referred the matter to 
administrative review and issued the January 2009 Notification Letter to the Individual.  Upon 
receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, February 17, 2009.   
 
Prior to the hearing, both the Individual and the DOE counsel submitted several exhibits.4  
Among the DOE counsel’s exhibits is a copy of the transcript of the September 2008 PSI, cited 
above, as well as the police report from the Individual’s August 2008 arrest, which indicates that 
the Individual told the arresting officer that he was meeting the landscaper to purchase 
methamphetamines.  DOE Exs. 14, 10.  The Individual’s exhibits include documents indicating 
that his drug-related criminal charges were dismissed after the Individual pled guilty to 
Disorderly Conduct.  Indiv. Ex. A, D.  The Individual also submitted the results of a September 
2008 drug test and a May 2009 drug test, which were negative for illegal drugs.  Indiv. Ex. B.     

                                                                                                                                                             
 
4 The DOE exhibits have been numbered “DOE Exs. 1-10;” the Individual’s exhibits have been lettered “Indiv. Exs. 
A-E.” 
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At the hearing, the Individual presented his own testimony, as well as the testimony of his 
mother, his sister, his supervisor, and two co-workers.  The DOE counsel did not present any 
witnesses.   
 

II. HEARING TESTIMONY 
 
A.  The Individual   
 
The Individual’s testimony setting forth the events leading to his arrest was consistent with the 
facts he described during his September 2008 PSI.  Hearing Transcript (“Tr.”) at 83-114.  As he 
did during the PSI, the Individual maintained at the hearing that he did not attempt to purchase 
illegal drugs.  Tr. at 97.  Rather, he was speaking to his former landscaper when they were 
approached by a security guard.  Tr. at 87-88.  He stated that he did not know that the landscaper 
was a user or seller of illegal drugs.  Tr. at 123.  According to the Individual, the security guard 
suspected that the Individual and the landscaper were making a drug deal and detained the two 
men.  Tr. at 84.   
 
The Individual added that the security guard became physically aggressive with him.  He stated, 
“he stood me up and pushed me down a bunch of times.”  Tr. at 84.  The Individual maintained 
that he did not voluntarily admit to being in the parking lot to purchase drugs.  Tr. at 84-85.  He 
stated, “I’d already told [the security guard] over and over again I was there to each lunch, and 
he kept telling me, ‘Quit lying,’ and pushed me down, and it was 118 degrees outside … I was 
worried about my daughter, and I finally just said, ‘Hey I’m sick of getting pushed down with 
handcuffs on, just you tell me what I was doing here.’”  Tr. at 85.  The Individual further alleged 
that he never told either the security guard or the police officer that he was there to purchase 
methamphetamines.  Tr. at 97.  He stated that they told him that he was there to purchase drugs 
and he eventually agreed with them in order to make the incident end because he “was really 
about ready to pass out” after standing outside in the heat and without water for so long.  Tr. at 
90, 97.  The Individual did not file a complaint against the security guard because “I don’t like 
filing lawsuits or anything like that.  It’s just not in my nature.”  Tr. at 92. 
 
The Individual also discussed the disposition of his criminal charges.  Tr. at 98-101.   The 
Individual stated that he pled guilty to disorderly conduct in order to have the drug-related 
charges dropped, because he believed he could not have a drug-related conviction on his record 
and retain a security clearance.  Tr. at 98.  When asked why he would plead guilty to any charge 
if he did not commit a crime, he stated that, although his attorney did not believe there was 
enough evidence to convict him, the attorney believed the Individual should not take any chances 
by going to trial.  Tr. at 99-100.  
 
The Individual stated that he has not used any illegal drug since 1988 or 1989, when he used 
marijuana in college.  Tr. at 108.  He has been subject to random drug tests through his 
employment and has never tested positive for any illegal drugs.  Tr. at 103.  The Individual stated 
that he spends most of his free time with his daughter, taking her swimming, to parks and 
museums, or other similar activities.  Tr. at 109.  The Individual concluded, “I don’t use drugs.  
I’d never put my daughter in that situation.”  Tr. at 124.    
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B. The Individual’s Mother  
 
The Individual’s mother stated that she has been an emergency room nurse for 45 years, has 
helped treat drug addicts and patients who have overdosed on drugs, and is able to recognize 
when a person has been using drugs.  Tr. at 13.  She stated that the Individual has never exhibited 
any signs typical of drug use.  Tr. at 14.  She has never witnessed the Individual use any illegal 
drugs and has never suspected that he has done so.  Tr. at 23.  After his arrest, she confronted the 
Individual about whether he uses drugs, and he was adamant that he did not.  Tr. at 30.  She 
stated that she also called his best friend, whom he has known since childhood, to ask whether 
the Individual has ever used drugs and the friend stated that he never knew the Individual to use 
any illegal substances.  Finally, the Individual’s mother sees him regularly, sometimes several 
times a week.  Tr. at 18.  She stated that he spends most of his free time caring for his daughter.  
Tr. at 29.  On days when his daughter is not with him, the Individual spends his time either at 
work or at home.  Id.   The Individual’s mother speaks with him on the telephone almost every 
night and “he’s not out running around or sounding like he’s drunk or on drugs or anything.”  Id.  
 
The Individual’s mother stated that she was “very surprised” by the Individual’s arrest.  Tr. at 16.  
She recalled that the Individual has, in the past, even refused over-the-counter allergy medication 
she offered him because he was concerned it might cause him to test positive for banned 
substances on random drug tests.  Tr. at 16-17.  She further added that the Individual never takes 
any drugs or medications, other than aspirin.  Tr. at 17.  Therefore, she was surprised and just 
“couldn’t believe” that he was arrested for attempting to purchase methamphetamines.  Id.    
 
The Individual discussed the circumstances surrounding his arrest with his mother.  Tr. at 16.  
She stated that the Individual told her he admitted he was in the casino parking lot to purchase 
illegal drugs prior to his arrest only because the security guard who detained him kept him 
outside in the heat, away from his daughter, and was being physically aggressive with him.  Tr. 
at 25.  The Individual did not know whether his daughter was safe in the car, so he finally said 
what the security guard wanted him to in order to end the incident and get back to his daughter.  
Id.  She added that the Individual would never place his daughter in jeopardy.  Id.  The 
Individual’s mother stated that she believed the Individual’s version of the events surrounding 
the arrest.  Tr. at 16.  She further added that she had purchased the scented oil diffuser which the 
police alleged was drug paraphernalia.  Tr. at 21.  She stated that its purpose is to heat scented oil 
to disperse fragrance into a room.  She purchased the diffuser as a birthday gift for the 
Individual’s ex-wife.  Tr. 21-22. 
 
C. The Individual’s Sister 
 
The Individual’s sister and the Individual live in the same city, and the Individual lived with her 
and her husband for a short time several years ago.  Tr. at 56.  During that time, he and his then-
fiancée spent most of their time house-hunting.  When they were not searching for a house, they 
spent most of their time at home with the family.  Tr. at 57.  The Individual did not go out to 
clubs or parties.  Id.  Currently, the Individual and his sister speak almost daily and see each 
other about once a month.  Tr. at 62, 63.  She stated that he spends most of his free time at home, 
either alone or with his daughter.  Tr. at 66-67. 
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The Individual’s sister was “shocked” by the Individual’s arrest.  Tr. at 58.  She stated that she 
has never known the Individual to use illegal drugs.  Tr. at 60.  The arrest was “very out of 
character” for the Individual.  Tr. at 60.  She believes the Individual is honest, even if it is not in 
his best interests.  Tr. at 64.  Finally, the Individual’s sister believes that he would never do 
anything to place his daughter in a compromising or dangerous position.  Tr. at 65. 
 
D. The Individual’s Supervisor 
 
The Individual has known his supervisor since 2003, when they began working together.  Tr. at 
68.  The supervisor learned of the Individual’s arrest shortly after it happened.  Tr. at 71-72.  The 
Individual’s supervisor sat with the Individual to discuss the arrest when the Individual returned 
to work and they undertook the proper reporting procedures.  Tr. at 72-73.  The Individual 
discussed the events surrounding the arrest with him.  Tr. at 73.  He told the supervisor that he 
was taking his daughter to lunch, but they were in the car because his daughter had fallen asleep.  
Id.  While he was waiting for her to wake up, the Individual was speaking with a man who had 
previously done landscaping work at his home and wanted to know if he knew of anyone who 
was hiring landscapers.  Id.  The Individual and the landscaper were approached by a security 
guard who believed the two men were engaging in drug activity.  Id.  The security guard 
detained them and called the police.  Id.  The Individual told the supervisor that the security 
guard would not listen to him and “kept shoving him down, being pretty rough with him, until 
[the Individual] just basically said ‘Well, I’m here for whatever you say I’m here for,’ just to try 
to get it to quit.”  Tr. at 74.   
 
The supervisor stated that he read the police report from the arrest, and still believed the 
Individual’s version of events, even though they were not consistent with the contents of the 
police report.  Tr. at 75-76.  He added, “I still believe [the Individual] because, you know, you 
work with someone every day and you ride with them to work, and he just – you know, I’ve been 
around other people [who have been] on drugs, and he was on time every day, he showed up 
every day, you know, so it’s like there is no way [the Individual was using drugs].”  Tr. at 76.  In 
addition, the supervisor has interacted with the Individual outside of work and has never known 
him to use illegal drugs.  Tr. at 77-78.  He has also visited the Individual’s home and has never 
seen any evidence of drugs or drug paraphernalia.  Tr. at 77.  Finally, the supervisor stated that 
the Individual’s daughter is “all [the Individual] cares about” and he would never place her in a 
dangerous situation.  Id.  
 
E. The Individual’s Co-Workers 
 
Both Co-worker 1 and Co-worker 2 have known the Individual since 2003, when the Individual 
was hired to work in their group.  Tr. at 33, 43.  The Individual told both Co-worker 1 and Co-
worker 2 about his arrest.  Tr. at 34, 44.  Co-worker 2 stated that the Individual told him about 
the events leading to the arrest during their carpool.  The Individual told Co-worker 2 that the 
security guard who detained him became physically rough with him and he finally admitted to 
what the security guard wanted him to admit to in order to make the incident stop.  Tr. at 47. 
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Co-worker 1 and Co-worker 2 both believe the Individual to be honest, even if it may be 
detrimental to him.  Tr. at 36, 48.  Neither of them has ever known the Individual to use illegal 
drugs, nor have they suspected him of doing so.  Tr. at 37, 50.  Co-worker 1 has had many 
personal conversations with the Individual and believes he would know if the Individual were 
experiencing substance abuse problems.  Tr. at 40.  Co-worker 2 stated that it is “absolutely not” 
in character for the Individual to purchase illegal drugs.  Tr. at 49.  Co-worker 2 described the 
Individual as “a technical person” and “a subject matter expert” in his field and added that the 
Individual “could not function if he had a drug problem.”  Tr. at 51.  Finally, Co-worker 1 stated 
that the Individual spends most of his time with his daughter and would never do anything to 
jeopardize her safety.  Tr. at 38.   
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
It is beyond dispute that involvement with illegal drugs raises security concerns under Criterion 
K.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information (issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House) (the Adjudicative Guidelines), Guideline H, ¶ 24 (“Use of an 
illegal drug … can raise questions about an individual’s reliability and trustworthiness, both 
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because it may impair judgment and because it raises questions about a person’s ability or 
willingness to comply with laws, rules, and regulations.”); see also Personnel Security Hearing, 
Case No. VSO-0113, 25 DOE ¶ 85,512 (1995) (“The drug user puts his own judgment above the 
requirements of the laws, by picking and choosing which laws he will obey or not obey.  It is 
further the concern of the DOE that the drug abuser might pick and choose which DOE security 
regulations he will obey or not obey with respect to protection of classified information.”).   
 
In addition, criminal conduct raises doubts as to an individual’s honesty, reliability and 
trustworthiness, and raises security concerns under Criterion L.  See the Adjudicative Guidelines, 
Guideline J, ¶ 30 (“Criminal activity creates doubt about a person’s judgment, reliability, and 
trustworthiness.  By its very nature, it calls into question a person’s ability or willingness to 
comply with laws, rules and regulations.”); see also Personnel Security Hearing, Case No. TSO-
0507 (2007).  Based on the evidence in the record, the LSO had ample grounds to invoke Criteria 
K and L.  The issue remaining is whether the Individual has adequately mitigated the security 
concerns.  Because the Criteria K and L concerns are based on the same facts and are closely 
intertwined, I will address them together below.   
 
In this case, the Individual maintains that, despite his arrest for “Loitering for the Purpose of 
Engaging in Drug Activity and Possession of Drug Paraphernalia” and the statement in the police 
report that he admitted to meeting the landscaper to purchase methamphetamines, he is not a user 
of illegal drugs and he did not attempt to purchase the drugs.  He stated that the only reason he 
admitted to being in the parking lot to purchase drugs was the fact that the security guard kept 
him in the heat for a long period of time and was physically rough with him, and he wanted to 
make the ordeal stop.    
 
The Individual’s witnesses, who know the Individual well, each testified that they have never 
known him to use illegal drugs.  They also stated that the Individual had not shown any signs 
typical of involvement with or use of illegal drugs.  Rather, they stated that he is a devoted father 
who spends his free time with his daughter and would never do anything to place her in jeopardy.  
In addition, each of the witnesses was aware of the Individual’s arrest. The testimony of the 
witnesses regarding what the Individual told them about the arrest is consistent both with the 
Individual’s responses during the PSI and his testimony at the hearing.    
 
Nonetheless, I am unable to conclude that the Individual has resolved the concern arising from 
this drug-related arrest.  The Individual has not brought forth any evidence to corroborate his 
explanation for the events leading to his arrest.  While it is conceivable that the Individual’s 
assertions are true, nothing in the record supports his version of the events leading to his arrest.  
Rather, the evidence in the record strongly supports the conclusion that the Individual was 
arrested while attempting to purchase illegal drugs.  First, the Individual was arrested with a 
significant amount of cash, $600, in his wallet, $300 of which he alleged was for a utility bill.  
The Individual did not specify why he was carrying the additional $300.  Second, the police 
report indicates that the Individual admitted to the police officer that he was in the parking lot, 
meeting the landscaper, to purchase drugs.  The Individual’s testimony at the hearing attributing 
his admission to a combination of a physically aggressive security guard and a long period of 
heat exposure appears to be an attempt to explain away a damaging fact in the record.  He did not 
make that argument during the PSI.  This suggests to me that this excuse, raised for the first time 
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at the hearing, was an afterthought and not genuine.  Third, despite his assertion that he did not 
do anything wrong, the Individual pled guilty to disorderly conduct in order to avoid a conviction 
for a drug-related offense.  Finally, although I believe the Individual’s witnesses testified 
candidly and honestly, none of them were present at the time of the arrest and, therefore, their 
perception of the Individual’s arrest is informed only by what the Individual told them.  
Consequently, although their testimony that they have never known the Individual to be a user of 
illegal drugs is favorable, it is significantly outweighed by the uncontroverted facts in the record.   
 
Based on the foregoing, there is simply insufficient evidence in the record to support the 
Individual’s explanation for his arrest.  Therefore, I must conclude that the Criteria K and L 
concerns raised by the Individual’s August 2008 arrest remain unresolved.    
 
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria K and L.  I also find 
that the Individual has not presented sufficient information to fully resolve those concerns.  
Therefore, I cannot conclude that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the Individual’s suspended access 
authorization should not be restored at this time.   
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: July 17, 2009 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

        July 16, 2009 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 25, 2009 
 
Case Number:   TSO-0720 
 
 
This Decision concerns the eligibility of XXXXXXXX (the individual) to hold an access 
authorization (or security clearance) under the Department of Energy’s (DOE) regulations set 
forth at 10 C.F.R. Part 710, Subpart A, entitled “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1

 In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual should be granted an access authorization. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should not grant the individual an access authorization. 
 
I. Background 
 
The individual held a security clearance from 1984 to 1991.  His current employer recently 
requested a DOE security clearance for him.  Issues related to the individual’s past illegal drug 
use, and his candor regarding them, however, caused the local security office (LSO) to obtain 
authority to initiate an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the DOE characterized this information as indicating that the 
individual had deliberately misrepresented or omitted significant information during the DOE 
access authorization process over the course of many years, and engaged in conduct that tended 
to show that he was not honest, reliable, or trustworthy.  Enclosure to Notification Letter, 
February 24, 2009 (citing 10 C.F.R. § 710.8(f) and (l)).2 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).  
 
2  Criterion F relates, in relevant part, to information that a person has “deliberately misrepresented, 

falsified, or omitted significant information from a . . . Questionnaire for Sensitive (or National Security)] Positions, 
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The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on March 25, 2009. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, his supervisor, and two friends and co-workers.  The DOE Counsel 
submitted 16 exhibits prior to the hearing, and the individual submitted 37 exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 
individual should be not granted an access authorization.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 

                                                                                                                                                             
. . ., [or] a personnel security interview . . . on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization . . . .”  10 C.F.R. § 710.8(f) (Criterion F).  Criterion L relates, in relevant part, to 
information that a person “[e]ngaged in any unusual conduct or is subject to any unusual circumstances which tend 
to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act 
contrary to the best interests of the national security . . . .”  10 C.F.R. § 710.8(l) (Criterion L).   

 
3  Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, including knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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In the Notification Letter, the LSO sets forth its concerns regarding the individual’s eligibility for 
access authorization and the facts that support each of those concerns.  The LSO cites the 
following derogatory information for its security concerns under Criteria F and L.  The 
individual responded “No” to Question 11A on Personnel Security Questionnaires he completed 
on June 8, 1984, and April 21, 1987, which read:  “Are you now, or have you ever used any 
narcotic, hallucinogen, stimulant, depressant, or cannabis (to include marijuana or hashish), 
except as prescribed by a licensed physician?”  During personnel security interviews conducted 
on April 21, 1987, April 2, 2008, and April 22, 2008, the individual stated several times that he 
had never used illegal drugs, nor had he witnessed anyone else using illegal drugs or been in a 
situation where such drugs were used.  During each of those interviews, the individual also stated 
that he was entirely forthright and honest in his responses, and when confronted with evidence 
during the 1987 interview indicating that he had in fact used marijuana, he denied it and 
considered the information as slander.  When he was confronted during the April 22, 2009, 
interview with a police report indicating that he had been arrested for possession of a controlled 
substance in 1979, he denied any knowledge of the charge and explained that he believed he had 
been arrested at that time for public intoxication, not possession of a controlled substance.  
Finally, on October 24, 2008, during an interview preceding an exculpatory polygraph 
examination, the individual admitted to the polygrapher that he had used marijuana at a party 
when he was 16 years old.  He told the polygrapher that he had withheld this information from 
the LSO when he was first considered for access authorization in 1984, because he believed the 
drug use would disqualify him for the job for which he was applying; he then continued to deny 
having used illegal drugs throughout the years because (1) he felt he had to provide consistent 
information to the LSO, and (2) the LSO consistently warned him that the DOE had a zero 
tolerance policy regarding illegal drug use. 
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under 
Criteria F and L.  Deliberately omitting or concealing relevant facts in a process for determining 
eligibility for access authorization demonstrates questionable judgment and lack of candor, and 
can also raise questions about an individual’s reliability, trustworthiness and ability to protect 
classified information.  See Guideline E of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information, issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Adjudicative Guidelines).   
 
IV.   Findings of Fact  
 
The individual admitted at the hearing that he used marijuana on one occasion when he was 16 
years old and in high school.  Transcript of Hearing (Tr.) at 64.  In 1979, when he was 18, he was 
arrested for public intoxication, unlawfully carrying a weapon, and possession of a controlled 
substance.  Exhibit 9 (police reports).   The individual was placed in jail overnight, and all 
charges were dropped.  Id.   
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When the individual was being considered for a security clearance in 1984, he completed a 
Personal Security Questionnaire that included the question:  “Are you now, or have you ever 
used any narcotic, hallucinogen, stimulant, depressant, or cannabis (to include marijuana or 
hashish), except as prescribed by a licensed physician?”  He answered “No” to that question.  
Exhibit 15.  Shortly thereafter, he was granted an access authorization, which he maintained until 
1991, when he acquired a new position and no longer needed the clearance.  In 1987, while still 
holding his clearance, he completed another Personnel Security Questionnaire, which contained 
the same question, and he responded in the same manner.  Exhibit 14.   On the same day in 1987, 
the individual participated in an interview conducted by the LSO.  In the course of that interview, 
he stated repeatedly that he had never used illegal drugs.  Exhibit 13 (Transcript of April 21, 
1987, Personnel Security Interview) at 39, 40, 41, 46.  He also stated that he had never been in a 
situation where illegal drugs were being used, id. at 44, and when told that the LSO had 
information that he had used marijuana, he stated that the information was wrong and was 
slander.  Id. at 40.   
 
In 2007, the individual assumed a new position and his employer requested access authorization 
for him.  While evaluating the individual’s application, the LSO conducted two additional 
personnel security interviews.  In each of the interviews, the individual was questioned regarding 
his illegal drug involvement, and he again consistently responded that he had never used any 
illegal drugs.  Exhibit 10 (Transcript of April 2, 2008, Personnel Security Interview) at 12; 
Exhibit 7 (Transcript of April 22, 2008, Personnel Security Interview) at 11, 12, 15.  He also 
stated that he had never seen anyone using illegal drugs.  Exhibit 7 at 15.   
 
In the April 2008 interviews, the individual was also questioned about his 1979 arrest for 
possession of a controlled substance.  His adamant denial of any knowledge that illegal drugs 
were involved in that arrest led to his voluntary participation in an exculpatory polygraph 
examination.  Exhibits 4, 5, 6.  It was during the interview preceding this polygraph examination 
that the individual revealed to the polygrapher that he had in fact used marijuana on one occasion 
as a 16-year-old.  Exhibit 4 (Polygraph Examination Report); Tr. at 67, 98, 99.  Neither the pre-
polygraph interview nor the polygraph examination itself provided any additional insight into the 
facts underlying the 1979 arrest, however.  Based on the evidence in the record, I find that the 
individual was intoxicated and taken into police custody; that he was kept overnight in jail and 
released in the morning, with all charges against him dropped; that a passenger in his car, who 
was not taken into custody, had left a controlled substance in his car; that the individual learned 
that fact the next morning when the passenger asked him what happened to his drugs.  Tr. at 87.  
I further find that the individual believed he had been arrested only for public intoxication, knew 
the charges had been dropped, had no knowledge that a police report existed regarding his arrest, 
and never saw a copy of the police report until the LSO interviewer showed it to him in 2008.  
Id. at 87-88.   
 
 
V.        Hearing Officer Evaluation of Evidence 
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The LSO’s security concerns regarding this individual are predicated on two incidents involving 
illegal drugs that occurred when he was a teenager, roughly thirty years ago.  It must be noted, 
however, that the LSO’s concerns relate not to his use of illegal drugs, but to his failure to 
provide accurate information about those incidents.  In its Notification Letter, the LSO does not 
allege that the individual currently uses illegal drugs or may do so in the future, and I need not 
address such a concern in my decision.  Instead, I will focus solely on the LSO’s concerns that 
fall within Criteria F and L, which relate to whether he deliberately misled the LSO and whether 
his behavior demonstrates that he is dishonest, unreliable, or untrustworthy. 
 
The individual admits that he deliberately concealed his teenage use of marijuana from the LSO 
while holding a security clearance from 1984 to 1991.  This conduct alone raises a substantial 
security concern, which is exacerbated by the fact that the individual perpetuated the 
concealment as recently as April of 2008, during two personnel security interviews.  Deliberately 
providing false information, especially when reminded of the need for being truthful, 
demonstrates that the individual employed questionable judgment, which raises questions about 
an individual’s reliability, trustworthiness and ability to protect classified information.  See 
Guideline E.  As Hearing Officer, however, my evaluation of an individual’s eligibility for 
access authorization does not end with such a finding.  I must consider all of the evidence before 
me that relates to the individual’s character and personal history, including any information that 
tends to mitigate the concerns that this activity raised, with the object of rendering an 
adjudication on the basis of the “whole person” and not merely a series of events taken out of 
context.  See Adjudicative Guidelines at ¶ 2(a).  A common-sense consideration of all the 
evidence leads me to conclude that, though some of his alleged falsifications were not deliberate, 
as discussed below, there remains sufficient doubt about how honest and reliable the individual 
will be in his future interactions with the LSO.   
 
Criterion F:  Deliberately Withholding Information 
 
The individual presented explanations for his failure to provide accurate information to the LSO 
regarding his teenage use of illegal drugs.  These explanations, if accepted, would mitigate the 
LSO concerns under Criterion F.  The explanations differ for each of the alleged incidents of 
illegal drug use, and must be addressed separately.   
 
With respect to his use of marijuana as a 16-year-old, the individual now freely admits that he 
did smoke marijuana once at a party.   He explained that he deliberately stated that he had not 
used any controlled substances when he was first being considered for access authorization in 
1984, because he feared he would be disqualified for the position for which he was applying.  
Exhibit 4.  Having denied using illegal drug use once, he felt compelled to be consistent in his 
responses to the LSO and, for that reason, he continued to deny past illegal drug use each time 
the question was raised:  on his 1987 Personnel Security Questionnaire, and during three 
subsequent personnel security interviews, once in 1987 and twice in 2008.  Id.; Tr. at 65.  The 
interviewers’ recitations, during each interview, of the DOE’s zero-tolerance policy for illegal 
drug use and of the penalties for perjuring himself only enhanced the individual’s concern for the 



  
 

 

- 6 -

repercussions that could befall him were he to come forward with the truth. Exhibit 4; Tr. at 65-
66.  At the hearing, the individual testified that he seized the opportunity to admit his teenage 
marijuana use at the pre-polygraph interview, not for fear that the polygraph examination would 
establish the falsehood of his statements to the LSO, but rather because he perceived he was in a 
forgiving and supportive circumstance:  he had recently received training regarding a DOE- and 
company-sponsored safety improvement plan that emphasizes “blameless” errors and fosters 
open communication, Individual’s Exhibit B at 1, and he liked and identified with the 
polygrapher, in whose presence the individual did not feel threatened.  Tr. at 67.   
 
The individual’s stated rationale for withholding this information from the LSO does not 
mitigate the security concern raised by this behavior.  Even if I accept that he came forward with 
the truth voluntarily, for whatever reason, the fact remains that he deliberately prevented the 
LSO from learning the truth about his past for many years, reaffirming the falsehood at least four 
times and as recently as last year.  I recognize that the individual did not hold a security 
clearance from 1991 to 2008.  Tr. at 68.  Nevertheless, he misled the LSO regarding his youthful 
marijuana use from 1984 through 1991 and, of even more concern, reaffirmed the falsehood at 
his personnel security interviews in April of 2008.  Were I to consider his falsifications during 
the period 1984 to 1991 mitigated on the basis of his youth at the time, or on the basis of the 
passage of nearly two decades, his recent falsifications would still remain serious concerns under 
Criterion F.  In decisions regarding falsification concerns, Hearing Officers have compared the 
amount of time the individual maintained the falsehood to the amount of time he had been 
truthful.  See, e.g., Personnel Security Hearing, Case No. TSO-0394 (2006) (six months of 
honesty does not mitigate a nine-month period of dishonesty); Personnel Security Hearing, Case 
No. TSO-0302 (2006) (ten months of honesty does not mitigate 16 years of dishonesty); 
Personnel Security Hearing, Case No. VSO-0440 (2001) (18 months of honesty mitigates a six-
month period of dishonesty).4  In the present case, the individual withheld the truth from the LSO 
for at least seven years (1984 through 1991) while he held an access authorization, and then 
again in 2008, and revealed the truth about seven months before the hearing.  After carefully 
considering the facts and rationales surrounding the individual’s falsification and recent 
admission of the truth, I cannot conclude that the individual has mitigated the LSO’s concerns in 
this regard.5 

                                                 
4    Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available 

on the OHA website located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the 
case number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

5    The individual referred to four OHA Hearing Officer decisions as instructive.  In each decision, the 
individual’s access authorization was granted or restored.  Three of these decisions, however, concerned individuals 
who were charged with having used illegal drugs in the past but not with falsifying information to the LSO, which is 
the critical area of concern in the present case.  The security concerns at issue in the fourth decision he cites are 
more on point, as the individual had not only used marijuana in the past but had also denied such use on a 
Questionnaire for National Security Positions, the successor form to the Personnel Security Questionnaire.  See 
Personnel Security Hearing, Case No. TSO-0628 (2008).  That case is clearly distinguished from the present case, 
however.  In both cases, the individuals falsified information in the process of obtaining an access authorization 
many years ago, while quite young, and later had their security clearances terminated because they obtained new 
work for which a clearance was not needed.  In the cited case, however, when the individual reapplied for access 
authorization as a mature adult, she immediately set the record straight; she had falsified only one time, 13 years 
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As for the individual’s arrest for possession of a controlled substance, I find that the individual 
has mitigated the LSO’s concern under Criterion F.  He believed he had been charged with 
public intoxication; he was kept overnight in jail and released the next morning with all charges 
dropped.  I am convinced from the record that the individual had no idea that he had been 
charged with any violation other than public intoxication until he was shown the police report in 
April 2008.  He was offered and accepted the opportunity to demonstrate his belief by submitting 
to an exculpatory polygraph. Clearly, the contemporaneous police records establish that he was 
charged with possession of a controlled substance.  But they also establish that the charges were 
dropped.  They do not establish, however, that the individual ever had any knowledge of the 
charge and, in light of the individual’s explanation, I conclude that he did not.  Because he did 
not know that he had been arrested for possession of a controlled substance until he was 
confronted with the police report in April 2008, I find that he did not deliberately withhold that 
information from the LSO. Consequently, I find that the individual has mitigated that portion of 
the Criterion F charges that relate to his falsification of information regarding this arrest. 
 
Criterion L:   Honesty, Reliability and Trustworthiness 
 
A number of witnesses testified that the individual is an upstanding member of his community, 
with a well-deserved reputation for honesty, integrity, and reliability.  Tr. at 11-12, 19 (testimony 
of wife); 27, 29, 34 (testimony of supervisor); 39-41, 53, 56 (testimony of long-time friends).  
Two witnesses indicated that the individual does not have a deceptive nature, and that his 
falsification is out of character.  Id. at 34, 61.  Nevertheless, the fact remains that the individual 
has behaved in a dishonest and unreliable manner by making false statements to the LSO.  
Maintaining the falsehood for many years raises legitimate concerns about trustworthiness and 
judgment.  His explanation for steadfastly reiterating his denial of marijuana use—that once he 
lied, he had to maintain the lie, for fear of prosecution for perjury or for fear of running afoul of 
the zero-tolerance policy—only exacerbates those concerns.  I find that the individual employed 
questionable judgment when he responded to the stress of being reminded to be truthful by 
deliberately not being truthful.  The question remains whether he would also employ 
questionable judgment in a more stressful situation:  Could the LSO count on him to step 
forward if he were to compromise, even inadvertently, classified information in the future?  
Fearing repercussions that might follow reporting a compromise of classified information, he 
might decide not to reveal the breach.  Based on his prior lack of candor in his dealings with the 
LSO, I am not convinced that he would reliably respond in an appropriate manner.  Moreover, 
because the individual adamantly maintained his lie (even in the face of perjury) when stressed 
by the threats of zero tolerance and prosecution for perjury, he may be subject to pressure, 
coercion, exploitation, or duress in the future.  I cannot predict with any assuredness that he will 
interact with the LSO in an honest and reliable manner in the future.  Therefore, the individual 

                                                                                                                                                             
before the hearing.  In contrast, the individual in the present case falsified repeatedly, both when young and also as 
recently as one year ago.  
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has not mitigated the LSO’s Criterion L concern with respect to withholding his use of marijuana 
as a teenager.6 
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F and L.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has not brought forth sufficient evidence to mitigate the 
security concerns.  I therefore cannot find that granting the individual’s access authorization 
would not endanger the common defense and would be clearly consistent with the national 
interest. Accordingly, I have determined that the individual’s access authorization should not be 
granted.  The parties may seek review of this Decision by an Appeal Panel under the regulations 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  July 16, 2009 
 

                                                 
6   For the same reasons I found that the individual mitigated the Criterion F concerns regarding his 1979 

arrest, I find that he mitigated as well the Criterion L concerns regarding that arrest. 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
                                                                July 17, 2009 
           
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:  Personnel Security Hearing 
 
Filing Date:  March 26, 2009 
 
Case Number:  TSO-0721 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not grant the 
individual an access authorization. 
 

I. Background 
 
The individual’s employer requested an access authorization for the individual, and the 
local security office (LSO) issued him a Notification Letter with a Statement of Charges 
that cites a Criterion J security concern stemming from the individual’s alleged Alcohol 
Abuse.  The LSO alleges that: 
 

1) At age 14 or 15, the individual first drank alcohol; 
 

2) By age 17, he regularly drank alcohol; 
 

3) At age 19, he drank 8-10 beers and was arrested for under-age drinking;1 
 

4) By age 20, on the weekends he drank “close to 20 beers a night”;  
 

5) At age 20, he drank 3 beers in an hour, drank 6 or 7 more beers while driving, and 
was arrested for Driving Under the Influence (DUI); 

 

                                                 
1 The Statement of Charges also alleges that on a February 2007 electronic Questionnaire for National 
Security Positions, the individual failed to list his arrest for under-age drinking.  I did not include his 
omission in my summary because the Statement of Charges does not include a Criterion F security concern 
for “[d]eliberately . . . omitt[ing] significant information from a Personal Security Questionnaire. . . .”  10 
C.F.R. § 710.8(f). 
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6) At age 21, in 2001, his DUI arrest prompted him to complete an alcohol treatment 
program.  The program recommended that he participate in Alcoholic 
Anonymous (AA), but he did not.  He resumed drinking and has not tried to stop;  

 
7) At age 24, in 2004, he was arrested for public intoxication;  

 
8) He drinks “on the weekends,” when he has “12 to 18 beers.”  He does not intend 

to get intoxicated, but he does so twice a month because he “get[s] carried away”; 
 

9) He does not believe he has an alcohol problem because he has friends who drink 
more than he does; and  

 
10) When the individual was 28, in August 2008, a DOE-consultant psychologist 

diagnosed him with Alcohol Abuse.  The DOE-consultant psychologist noted that 
his “incontrovertible history of alcohol abuse . . . rais[es] the concerns outlined in 
Guideline G of the Adjudicative Guidelines.”   

 
DOE Exh. 2 (Notification Letter and Statement of Charges, Feb. 23, 2009). 
 
The individual requested a hearing to respond to the LSO’s security concern, and I 
conducted the hearing on May 14, 2009.  The individual represented himself.  He 
testified and called the following witnesses: his mother and his friend.  The DOE counsel 
called the DOE-consultant psychologist.  
 
At the hearing, the individual and the DOE counsel stipulated that the allegations in the 
Notification Letter are true, except for whether the individual suffers from Alcohol 
Abuse.  Tr. at 10.  Therefore, at the hearing we heard testimony whether the individual 
suffers from Alcohol Abuse. 
 

II. Summary of Hearing Testimony 
 
A.   The Individual 
 
The individual testified that although he has a history of Alcohol Abuse, he does not 
currently suffer from Alcohol Abuse.  His arrests occurred when he was “young” and he 
has “changed” his “ways” – he recently got engaged, became a father, bought a house, 
and arrives at work promptly.  Id. at 10, 18.  Nor does he drink Sunday through Thursday, 
a pattern he has maintained for close to two years.  Id. at 11, 17. 
 
On most weekends, the individual drinks a total of 12-18 beers.  Id. at 11-12.  He also 
testified that since he spoke with the DOE-consultant psychologist, he reduced his 
drinking to 12 beers a weekend.  Id. at 14-15.  And later he testified that since learning 
two weeks ago that he has a seven-month-old-son, he drinks less than 12 beers a 
weekend.  Id. at 18-19.  He plans to file for joint custody so that he can have his son 
every Thursday though Sunday.  That will “probably . . . end” his “drinking right there 
altogether” because he does not intend to drink around his son.  Id. at 18. 
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The individual’s drinking is not “binge drinking” but “responsible drinking” because he 
drinks at home and spreads his drinks out over six or eight hours.  Id. at 12, 15.  He was 
last intoxicated about four or five months before the hearing.  Id. at 15.  The individual 
keeps beer in his house.  Id. at 19-20.  He still sees his drinking friends, and they drink 
“quite a bit more” than he does.  Id. at 14.  He does not drive after he drinks.  Id. at 15.   
 
At age 21 (in 2001), the individual attended a week-long alcohol inpatient treatment 
program.  Id. at 13, 59.  The program recommended that he follow-up with AA treatment.  
He did not because he “felt like [he] could handle it on his own.”  Id. at 59.  In 2003, he 
achieved his longest period of sobriety since he began drinking regularly at age 17 – five 
to seven months.  He did not crave alcohol, but started drinking again because he moved 
closer to his friends.  His drinking “gradually picked back up.”  Id. at 21. 
 
Then at age 24 (in 2004), the individual was arrested for public intoxication, which was 
the “breaking point” that inspired the current, gradual reduction in his drinking.  Id.  He 
has not again tried to stop drinking entirely, nor has he had any treatment, besides two 
visits with an outpatient therapist, whom he decided to see when the DOE raised a 
security concern about his drinking.  Id. at 22, 59.  He does not plan on continuing to see 
the therapist because he cannot afford a recent increase in the insurance co-pay.  Id. at 16.   
 
If the individual ever wanted to, he could turn to a network of friends for support.  One of 
those friends came to testify on his behalf, although the individual has never told him that 
he has a desire to cut back.  Id. at 23. 
 
B. The Individual’s Mother 
 
The individual’s mother testified that when the individual was 20 (in 2000), he “greatly 
reduced” his drinking.  Id. at 25.  Since then, she has not seen that his drinking has 
affected him negatively.  See id. at 27.  He “has become much more mature and 
responsible.”  Id. at 25-26.  Sometimes he drinks, although he no longer drinks to 
intoxication.  He “usually” drinks no more than one beer, and he “pours out the end of it.”  
Id. at 24-25.  Now that he has a child, he desires to stop drinking entirely.  Id. at 27. 
 
When the individual was living at home, his mother did not know that he was drinking or 
had a drinking problem until he got a DUI.  Id. at 28-29.  Now that he is not living at 
home, she sees him on the weekends occasionally.  See id. at 24.   
 
C. The Individual’s Friend 
 
The individual and his friend have known each other since 2003, when they both worked 
for another company.  Id. at 31.  They speak every day and visit about two weekends a 
month.  Id. at 38.  In 2004, the individual’s friend noticed a change in the individual’s 
drinking habits – he cut back on the number of days a week that he drinks.  Id. at 36-37.  
In the past year, he has not seen the individual drink on a weekend.  Id. at 39.  
“Nowadays” the individual does not drink.  Id. at 33-34. 
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The individual and his friend now work at the same company.  Id. at 30.  They worked in 
the same department for about a year, and the individual’s friend trained him, although 
they no longer work in the same department.  Id.  He has never seen the individual 
intoxicated at work.  Id. at 31.   
  
D. The DOE-Consultant Psychologist 
 
The individual still suffers from Alcohol Abuse.  Id. at 46, 49.  The DOE-consultant 
psychologist based the diagnosis on the quantity that he drinks and the consequences.  Id. 
at 54.   
 
The individual has not demonstrated that he has his drinking problem under control – 
given his history, he must abstain for at least a year.  Id. at 50-51.  Nor does he have a 
sufficient network to support his sobriety – he has not spent time building relationships 
with people who also abstain.  Id. at 46-47.  He must participate in AA, where members 
have a “deep accountability” to each other and a “lifestyle that supports abstinence.”  Id. 
at 47, 49. 
 
The individual has avoided consequences from drinking for at least five years, but that 
does not show recovery.  Id. at 54.  He still drinks a very large number of beers despite 
his new responsibilities, which suggests that he has a tolerance, he is part of a culture of 
alcohol abuse or dependence, and that his drinking will once again be problematic.   
Id. at 46, 54-55.  The individual has a “very, very high probability” of returning to his 
former level of drinking and suffering further consequences.  See id. at 47, 52.   
 
The “blessings” in the individual’s life – his fatherhood, engagement, and home purchase 
– are not insurance that he will not abuse alcohol because they are also burdens that may 
exacerbate his drinking.  Id. at 53. 

 
III. Legal Standard 

 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).2   
 
The individual must resolve the DOE’s security concerns by presenting evidence to rebut, 
refute, explain, extenuate, or mitigate the allegations supporting the DOE’s security 
concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0598 (2008).  The 

                                                 
2 OHA decisions may be accessed by entering the case number in the search engine on the OHA website, 
www.oha.doe.gov. 
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individual must present corroborating evidence to support his or her efforts to resolve the 
DOE’s security concerns.  See Personnel Security Hearing, Case No. TSO-0693 (2009). 
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R.  
§ 710.7(a).  The Hearing Officer shall consider the following factors: witness demeanor 
and credibility; the authenticity and accuracy of documentary evidence; the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledge and participation; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavior changes; the motivation of the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors.  Id. at §§ 710.7(c), 710.27(a)-(b). 

 
IV. Analysis 

 
The Notification Letter presents a Criterion J security concern stemming from the 
individual’s alleged Alcohol Abuse.  The individual attempted to resolve the LSO’s 
concerns by presenting adequate evidence of rehabilitation and reformation.  I find that 
the individual has not done so.  
 
First, I agree with the DOE-consultant psychologist that to show rehabilitation and 
reformation, the individual must abstain for a year and participate in AA.  The individual 
previously tried to control his problem himself, only to abstain for several months (his 
longest period of sobriety since he began drinking), resume drinking, and suffer another 
arrest.   
 
Second, I agree with the DOE-consultant psychologist that the individual is at risk for 
suffering further alcohol-related consequences.  His last arrest occurred after he rejoined 
his drinking friends and increased his drinking.  The individual still associates with the 
same friends.  Moreover, the individual lacks a network of sober friends to help him 
control his drinking. 
 
Third, the individual was not a credible witness.  His estimation of his drinking decreased 
throughout the hearing, in response to questions.   
 
Fourth, the individual’s two witnesses did not corroborate his reduced drinking.  His 
mother and his friend both testified that the individual drinks little, if at all.  Their 
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descriptions of his drinking do not match his own description, which suggests that they 
are unfamiliar with his drinking. 
 

V. Conclusion 
 
Because the individual has not resolved the LSO’s Criterion J security concern, I find that 
the DOE should not grant the individual an access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 17, 2009 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                            September 10, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 30, 2009

Case Number: TSO-0722

This Decision concerns the eligibility of XXXXXXXXXXX(hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be restored.

I. Background 

The individual has held a “Q” clearance since 1994.  In December 2007, as part of a background

investigation, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the

individual to address his use of alcohol and his alcohol-related arrests.  In addition to the PSI, the

LSO requested the individual’s medical records and recommended a psychiatric evaluation of the

individual in September 2008.  The DOE psychiatrist diagnosed the individual as Alcohol Dependent

without physiological dependence, in sustained partial remission.  The DOE psychiatrist further

opined that the individual suffers from Chronic Mild Depression that is either coexisting or

contributing to the individual’s Alcohol Dependence.  She added that the individual’s mental illness

causes or may cause a significant defect in his judgment and reliability and that the individual has

not yet demonstrated adequate evidence of rehabilitation or reformation.  
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion F concerns information that the individual has “misrepresented,

falsified, or omitted significant information from a Personnel Security Questionnaire or a Questionnaire for Sensitive

Positions, Personnel Qualifications Statement, a Personnel Security Interview, written or oral statements made in

response to an official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access

authorization. . . .”  10 C.F.R. § 710.8(f).  Criterion L relates in relevant part to information that a person has “[e]ngaged

in unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or

trustworthy; . . .” 10 C.F.R. § 710.8(l).  

In addition to the individual’s alcohol arrests and Alcohol Dependence diagnosis, the individual

provided discrepant information during various security interviews and on a security questionnaire

regarding his alcohol use.   

In February 2009, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of four potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (f), (h) (j) and (l) (hereinafter referred to as Criteria F,

H, J and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist.  The individual called five witnesses,

including a licensed psychologist, his supervisor, his minister, his wife and his Alcoholics

Anonymous (AA) sponsor.  The DOE and the individual submitted a number of written exhibits

prior to and during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).
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The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites four criteria as bases for suspending the individual’s security

clearance, Criteria F, H, J and L.  To support Criterion F, the LSO relies on information in its

possession that the individual provided discrepant and misinformation regarding his alcohol

consumption and alcohol arrests.  To support Criterion H, the LSO relies on the DOE psychiatrist’s

opinion that the individual suffers from Alcohol Dependence, a mental condition which causes, or

may cause, a defect in the individual’s judgment or reliability.  With respect to Criterion H, the LSO

also relies on information regarding the individual’s participation in alcohol and drug programs, as

well as the individual’s admission during substance abuse assessments that he suffered significant

alcohol-related problems including blackouts and depression.  To support Criterion J in this case,

the LSO relies, inter alia, on the following information: (1) in October 1981 and August 2007, the

individual was arrested and charged with Driving While Intoxicated (DWI); (2) in January 1993, the

individual was arrested and charged with Driving Under the Influence (DUI) and, as a result, entered

an alcohol and drug treatment program; (3) the individual stated in a 1994 Personnel Security

Interview (PSI) that he was required to attend AA meetings while in an alcohol treatment program

in 1993; and (4) the individual stated during a 2007 PSI that for six months after his 1993 DUI, he

discontinued his alcohol consumption, but later resumed drinking alcohol in 2003.  Finally, the LSO

relies on the individual’s alcohol use, alcohol-related arrests, his diagnosis of Alcohol Dependence

and the discrepant information provided by the individual regarding his alcohol use to support its

reliance on Criterion L in this case.  See Statement of Charges.       

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The

security concerns associated with Criteria H and J are as follows.  First, a mental condition such as

Alcohol Dependence can impair a person’s judgment, reliability and trustworthiness.  See Guideline
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I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified

Information issued on December 29, 2005, by the Assistant to the President for National Security

Affairs, The White House.  Second, the excessive consumption of alcohol itself is a security concern

because that behavior can lead to the exercise of questionable judgment and the failure to control

impulses, which in turn can raise questions about a person’s reliability and trustworthiness.  See id.

at Guideline G.

I find also that the information stated above constitutes derogatory information under Criterion F.

False statements or misrepresentations by an individual in the course of an official inquiry regarding

a determination of eligibility for DOE access authorization raise serious issues of honesty, reliability,

and trustworthiness.  The DOE security program is based on trust, and when an access authorization

holder breaches that trust, it is difficult to determine to what extent the individual can be trusted

again in the future.  See, e.g., Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821

at 85,915 (1999).  This security concern applies, however, only to misstatements that are “deliberate”

and involve “significant” information.  10 C.F.R. § 710.8 (f) (Criterion F).  The information set forth

above also raises questions about the individual’s judgment and reliability under Criterion L.      

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual began drinking alcohol, usually in

social settings, during his junior or senior year in high school.  DOE. Exh. 4.  His alcohol

consumption became heavier while he was in college from 1976-1980.  At this time, the individual

indicated that he drank alcohol mostly on weekends, drank to intoxication on many weekends,

experiencing blackouts on one or two occasions.  He indicated that when he becomes intoxicated he

experiences a loss of coordination, slurred speech, and impaired judgment.  The individual’s alcohol

consumption did not rise  to a level of legal significance until 1981 when he was arrested and

charged for speeding and DWI while in the Navy.  Id.  At that time, the individual indicated that he

had consumed about five beers when he was pulled over by the police.  He was subsequently ordered

to attend a Navy alcohol awareness program.  The individual was arrested again for DUI in 1993.

Id.  As a result, the individual’s license was suspended and he was required to attend an alcohol and

drug safety program.  According to the individual, at the time of this arrest, he had been out to dinner

where he drank about two beers and later that same day drank about six more beers at a bar.  Id.

Most recently, the individual was arrested and charged with DWI in August 2007.  On this occasion,

the individual was pulled over for weaving in traffic and the police officer detected the smell of

alcohol.  He was taken to a police station and administered two Breathalyzer tests.  The first test

registered 0.16% and the second test registered 0.17%.  As a result of this arrest, an interlock device

was installed on the individual’s vehicle, the individual was placed on probation and he was ordered

to complete a substance abuse assessment, as well as attend alcohol education classes.  Id.  The

individual indicated that he did not consume alcohol from August through October 2007.  However,

in November 2007, the individual admitted that the violated the terms of his probation by consuming
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3/ The individual also consumed alcohol on two other occasions in November 2007, but asserts that he was not

violating the terms of his probation on these occasions because he was in a different jurisdiction at the time.  

4/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

two glasses of Brandy.  3/   According to the record, the individual could not offer a reason as to why

he violated his probation.  Id.  

In September and October 1993, June 1994, April 1998, October 1999 and May 2004, the individual

signed DOE Security Acknowledgments where he acknowledged that he was aware that the use of

alcohol habitually to excess could result in the loss of his security clearance.  In addition, on a

security questionnaire in 1993, the individual responded negatively to a question regarding his use

of alcohol ever resulting in an arrest by police.  Id.  In another 1993 security interview, the individual

indicated that he intended to use alcohol occasionally in the future on a social basis only and

intended to never become intoxicated again. The DOE made a determination to grant the individual’s

security clearance in 1994 based upon these statements.  However, after the individual’s 2007 DWI

and during his 2007 PSI, the individual was questioned about these statements and admitted that he

did not follow through on his intentions.  In addition, in a 1994 PSI, the individual initially denied

being charged with an alcohol-related offense in 1981.  Also, in his 2007 PSI, the individual

provided statements to DOE that proved to be false when he stated  that he did not intend to drink

at all in the future but later indicated to a DOE psychiatrist that he drank alcohol on two occasions

in 2008.     

As a result of a 2007 PSI, the individual was referred for a forensic psychiatric evaluation in August

2008.  During the course of this evaluation, the individual indicated that he drank a “few drinks” in

April 2008 after his probation was completed.  He also reported that he drank two beers in June

2008.  Based on her evaluation, the DOE psychiatrist concluded that the individual met the criteria

for Alcohol Dependence.  She further concluded that the individual has an illness which causes or

may cause a significant defect in judgment and reliability.    

  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  4/ After due deliberation, I have determined that the individual’s

access authorization should not be restored.  I cannot find that restoring the individual’s DOE

security clearance will not endanger the common defense and security and is clearly consistent with

the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this

decision are discussed below.
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A. The Diagnosis of Alcohol Dependence - Criteria H and J

The individual did not dispute that he suffers from Alcohol Dependence under the criteria set forth

in DSM-IV-TR.  The pivotal question before me, therefore, is whether the individual has presented

convincing evidence that he is adequately rehabilitated or reformed from his Alcohol Dependence.

B. Rehabilitation and Reformation from Alcohol Dependence

1. The Individual’s Testimony

At the hearing, the individual testified convincingly that he has not consumed alcohol since June 15,

2008.  Transcript of Hearing (Tr.) at 136. He testified that after his 2007 DUI, he was placed on

probation and ordered to abstain from alcohol.  However, he admitted to drinking alcohol on two or

three occasions while on probation and attributed his drinking to his denial that he had an alcohol

dependence problem.  Id. at 136-137.  He further testified that prior to June 2008, he did not

recognize or accept that he had an alcohol problem.  Id.  The individual testified that he recognized

that he had to completely abstain from alcohol in August 2008, when his clearance was suspended.

Id. at 141.  At this time, the individual stated that he resumed aftercare treatment with an alcohol

counselor who “started forcing [the individual] to rationally consider his condition.”  Id. at 142.  The

individual provided documentary evidence from his alcohol counselor to confirm that he attended

aftercare treatment from August 11, 2008 through the end of March 2009.  See Indiv. Exh. 6.  He

testified that he attends AA which has been “very beneficial” to him, especially on a spiritual level

and further that he has completed Step Four of AA  Id. at 149, 189.  To corroborate his testimony,

the individual presented sign-in sheets from AA which show that he attended meetings between

August 27, 2008, and June 19, 2009.  Indiv. Exh. 2.  He also submitted blood test results which

indicate no evidence of alcohol in his system.  Indiv. Exh. 4.  In addition, he tendered voluntary

recovery plans dated October 9, 2008, that he made as part of his aftercare treatment.

At the hearing, the individual admitted that the loneliness and travel aspect of his work have

contributed to his drinking in the past, but testified that he currently does not have the urge to drink

when he travels.  Id. at 154.  He attributed this control to the lessons and guidance he has learned

from his attendance at AA meetings.  Id.  The individual further testified that he has attended four

counseling sessions with a clinical mental health counselor to address his depression and anxiety.

Id. at 160.  When questioned about the discrepant information he provided during a 2007 PSI and

on a security questionnaire, the individual admitted that he was in denial about his alcohol problem,

rationalized his use and thus framed his answers accordingly.  Id. at 171-173.  The individual

concluded his testimony by reaffirming his intention to never drink again.          

2. The Testimony of his Wife, Minister and Supervisor
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The individual and his wife have been married for 25 years.  Id. at 41.  The wife described the

individual’s drinking habits as casual drinking until the 1990s and testified that the individual’s

drinking increased around 2006, when she observed that the individual drank too much and would

pass out.  Id. at 46.  The wife further testified that the individual called her the night of his 2007 DWI

and stated that she has observed a change in the individual’s drinking since that arrest.  Id. at 47.  She

testified that the individual has not drank alcohol since June 2008 and believes that he is committed

to abstaining from alcohol and will continue AA meetings.  Id. at 51.

The individual’s minister has known the individual for about a year and a half.  Id. at 19.  He

testified that the individual attends worship services at his church three times a month and is

regularly involved with a worship team, as well as other activities in the church.  Id. at 19-20.  The

individual’s minister also testified that he has spiritually counseled the individual since September

2008, and is aware that the individual has struggled with alcohol dependence issues for some time.

Id. at 21.  He testified that the individual has been able to “compartmentalize” or separate his

drinking from his spiritual beliefs.  Id. at 30.  Based on his counseling sessions with the individual,

the minister believes that although alcohol will be a struggle for the individual for life, the individual

has made a strong commitment to recovery.  Id. at 24.      

The individual’s supervisor has known the individual for two years and is a member of the same

church as the individual.  Id. at 122-123.   He described the individual’s work performance as

excellent and has never seen evidence that the individual has an alcohol problem.  Id. at 125.  The

supervisor further testified that the individual is forthright, reliable and trustworthy.  Id. at 127.    

3. The AA Sponsor’s Testimony

The individual’s AA sponsor testified that he has known the individual for about a year and has

sponsored him for approximately six months.  Id. at 60.  The sponsor, who has been sober himself

for 23 years, testified that he regularly attends meetings with the individual and is working on the

steps of AA with him.  Id.  He believes the individual is doing well in AA and now understands the

severity of alcoholism.  Id. at 62.  He testified that denial has been a significant issue for the

individual, but that the individual now recognizes that he has an alcohol problem.  Id. at 64.  The AA

sponsor further testified that the individual, who has received a medallion for one year of sobriety,

is doing everything he needs to do to succeed.  Id. at 65.  

4. The Testimony of the Individual’s Psychologist

The psychologist testified that he conducted a four-hour interview of the individual in June 2009,

about a month prior to the hearing.  Id. at 106.  He testified that he immediately made a connection

with the individual and opined that the individual’s commitment to abstinence is sincere.  Id. at 107.

The psychologist agreed with the DOE psychiatrist’s primary diagnosis of Alcohol Dependence

without physiological dependence, but opined that the individual is now in sustained full remission

because it has now been ten months since the DOE psychiatrist evaluated the individual.  Id. at 108.

He concluded that the fact that the individual has been abstinent for over a year meets the criteria for
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5/ The psychologist also added a secondary diagnosis of Adjustment Disorder with both Anxiety and Depressed Mood

based on the individual’s response on a psychological evaluation tool.  I make no finding with regard to this mental

condition as it is not before me.

sustained full remission.  5/  Id.  However, the psychologist differed in his opinion as to whether the

individual is rehabilitated.  The psychologist concluded that at this point in time, the individual is

successfully rehabilitated from his Alcohol Dependence.  Id. at 109.  He explained that although the

individual has “fallen off  the wagon” on five occasions, “it is not unusual for me to see that sort of

behavior of incomplete abstinence.”  Id. at 112.  He noted that the individual has received a lot of

alcohol treatment and although “it was not as effective as we would have liked it to be . . . “this is

an individual who has been heading in this direction over a period of time.”  Id.  He concluded that

the individual’s 10 months of AA, one year of abstinence and individual psychotherapy and

counseling is an ample demonstration of the individual’s intent to remain abstinent.  Id. at 119-120.

5.  The DOE Psychiatrist’s Testimony and Report

The DOE psychiatrist stated in her Psychiatric Report that the individual could not be considered

adequately rehabilitated until he had “produced documented evidence of attendance at AA for a

minimum of 100 hours with a sponsor, at least twice a week, for a minimum of one year and be

completely abstinent from alcohol and all non-prescribed controlled substances for a minimum of

one year following completion of the program.”  DOE Exh. 3 at 19.  According to the DOE

psychiatrist, this would equal two years of sobriety.  Id.  She added that she would also require

individual psychotherapy or counseling with a qualified mental health professional to further assess

and address a possible mood or anxiety disorder.  Id.  After listening to the testimony of all the

witnesses in this case, the DOE psychiatrist determined that the individual’s rehabilitation efforts

are not adequate at this time.  Tr. at 226.  She further opined that one year of abstinence is not

adequate to lower the risk of relapse, and the presence of a coexisting psychiatric illness, such as a

mood disorder (although mild) in this case, “gives a poorer prognosis for the alcohol dependence to

be recovered adequately.”  Id. at 227.  Although she believes the individual has started the process

of rehabilitation, she testified that the individual is still in the early phases of recovery.  The DOE

psychiatrist reiterated that the individual is on the right path, but his risk of relapse in the immediate

future is still moderate.  Id. at 237.  She indicated that the risk of relapse decreases when there is

sustained abstinence over a period of time.  While she does not doubt the individual’s intent and

motivation to abstain, she concluded that it is the time of the individual’s abstinence that is not

sufficient.  Id. at 250.

   

6. Hearing Officer’s Evaluation

In the administrative process, it is the Hearing Officer who has the responsibility for assessing

whether an individual with alcohol problems has presented sufficient evidence of rehabilitation or

reformation.  See 10 C.F.R. § 710.27.  Hearing Officers properly give deference to the expert

opinions of psychiatrists and other mental health professionals regarding rehabilitation and

reformation.   See Personnel Security Hearing, Case No. TSO-0215, (2005), Personnel Security

Hearing, Case No. TSO-0466, (2007).
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Regarding rehabilitation and reformation, I gave considerable weight to the opinion of the DOE

psychiatrist, who opined that the individual should have two years of sobriety, as well as individual

psychotherapy or counseling with a qualified mental health professional to further assess and address

a possible mood or anxiety disorder, in order to achieve rehabilitation.   Moreover, from a common-

sense perspective, the following factors militate against restoring the individual’s access

authorization.  Although the individual has taken positive steps toward rehabilitation, including his

participation in AA and his treatment with the counselor, and has demonstrated his intent and

commitment to remain abstinent, I agree with the DOE psychiatrist that the individual is only in the

early stages of recovery and needs further time remaining abstinent to lower his risk of relapse and

accomplish rehabilitation.  This is particularly true in this case given that the individual has relapsed

on five occasions during other periods when he tried to maintain sobriety.  As of the date of the

hearing, the individual had maintained sobriety just over a year.  I also agree with the opinion of the

DOE psychiatrist that while the individual is definitely on the right path to recovery, he was in a state

of denial for quite some time which was evidenced by his alcohol-related arrests.  While the

individual convinced me that he is now committed to complete abstinence, not enough time has

elapsed for me to find that the individual will be successful in maintaining his sobriety.  Again, I

found the DOE psychiatrist’s opinion informative on this point.  She opined that the individual’s

current risk of relapse is moderate; whereas that risk becomes low after two years of sobriety.  Based

on the record before me, I find that after the individual achieves an additional year of sobriety, he

will be  adequately rehabilitated from Alcohol Dependence.  At this time, however, I find that the

individual has not yet mitigated the security concerns associated with his Alcohol Dependence.

C. Mitigation of Criterion F and L Concerns

As stated above, the LSO cited Criterion F as one of the bases for the security concerns in this case.

The key issue under Criterion F is whether the individual has brought forward sufficient evidence

to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In

considering this question, I found that the nature of the individual’s misrepresentations was serious.

The individual’s lack of candor concerning his alcohol consumption could increase his vulnerability

to coercion or blackmail and raises important security concerns.  The DOE must rely on persons who

are granted access authorization to be honest and truthful; this important principle underlies the

criterion set forth in 10 C.F.R. § 710.8(f). 

During the hearing, the individual was questioned about the discrepant information he provided

regarding his alcohol use and alcohol-related arrests.  He admitted that when answering security

questions and responding to questions during his PSIs, he was in denial and rationalized his drinking.

Tr. at 195.    

After considering the evidence before me, I find that the individual has mitigated the security

concerns arising from the discrepant information regarding his alcohol use and alcohol-related

arrests.  It is clear from the record that the individual was in denial about his alcohol problem.  As

a consequence of his denial, the individual minimized his consumption and arrests and thus was not

forthcoming in his responses to DOE.  In light of the individual’s denial, I do not believe the

individual deliberately and intentionally sought to provide false information.  The record also
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supports the fact that the individual is in the early phases of recovery and has only recently, over the

past year, came to realize the serious nature of his alcohol problem.  I am also persuaded by the

testimony of the individual’s witnesses who consistently stated that the individual is an honest

person.  Based on the foregoing, I find that the individual has mitigated the security concerns raised

by Criterion F.   However, with respect to the Criterion L security concerns which relate, inter alia,

to the individual’s diagnosis of Alcohol Dependence, I believe these concerns are inextricably

intertwined with the judgment and reliability concerns found in Criteria H and J.  Until the individual

has sufficiently mitigated the security concerns associated with his Alcohol Dependence, which

affect his judgment and reliability, I cannot find that the individual has sufficiently mitigated the

LSO’s concerns under Criterion L.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria F, H, J and L.  After considering all

the relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has brought forth convincing evidence to mitigate the security concerns associated with

Criterion F.   However, I also find that the individual has not brought forth convincing evidence to

mitigate the security concerns associated with Criteria H, J and L.  I am therefore unable to find that

restoring the individual’s access authorization would not endanger the common defense and security

and would be consistent with the national interest.  Accordingly, I find that the individual’s access

authorization should not be restored at this time.  The individual may seek review of this Decision

by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: September 10, 2009         
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                                                           August 14, 2009

   DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      April 1, 2009

Case Number:                      TSO-0723

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual should not be

granted a security clearance at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on his behalf in connection with that employment. During the ensuing investigation, the

local security office (LSO) obtained information about the individual that raised security concerns,

and summoned him for an interview with a personnel security specialist in June 2008. After this

Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist (hereinafter

referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist

prepared a written report, setting forth the results of that evaluation, and sent it to the LSO. Based

on this report and the rest of the individual’s personnel security file, the LSO determined that

derogatory information existed that cast into doubt the individual’s eligibility for access
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authorization. The LSO subsequently informed the individual of this determination in a letter that

set forth the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to

this letter as the Notification Letter. The Notification Letter also informed the individual that he was

entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his

eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 12 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced four exhibits, and presented the testimony of four witnesses in addition to

testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY        

CONCERNS

A. The Notification Letter

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (h), (j) and (l) of the criteria for eligibility for access to classified matter or

special nuclear material set forth at 10 C.F.R. § 710.8.  

Under Criterion (h), information is derogatory if it indicates that an individual has an illness or

mental condition which, in the opinion of a psychiatrist, causes, or may cause, a significant defect

in the individual’s judgement or reliability.10 C.F.R. § 710.8(h) .   Criterion (j) relates to derogatory

information indicating that the individual “has been, or is, a user of alcohol habitually to excess, or

has been diagnosed by a psychiatrist as alcohol dependant or as suffering from alcohol

abuse.”10 C.F.R. § 710.8(j). As support for these criteria, the Letter cites the diagnosis of the DOE

psychiatrist that the individual suffers from alcohol abuse, and that this condition causes, or may

cause, a significant defect in the individual’s judgement or reliability. The Letter also relies on

statements made by the individual during the psychiatric evaluation and/or the PSI indicating that

he was arrested 11 times during the years from 2000 to 2008 for offenses related to alcohol

possession or use, including arrests in (i) April 2008 for Public Intoxication after consuming three

to four beers at a local bar; (ii) September 2006 for Public Intoxication after drinking six beers,

pulling his vehicle into a convenience store parking lot, and going to sleep; (iii) December 2004 for

Public Intoxication after drinking six to eight beers, pulling his vehicle off of the road, hitting a

fence, and then going to sleep; (iv) February 2004 for Driving under the Influence of Alcohol (DUI)

after drinking four or five beers at a friend’s house; (v) October 2002, September 2001, August 2001,

April 2001 and July 2000 for under-aged possession and/or consumption of alcohol; (vi) July 2002

for DUI after he consumed four to six beers at a local bar, and (vii) May 2001 for Providing Alcohol

to Minors. The Letter also alleges that in 2000 or 2001, the individual’s mother asked him to leave

the house for coming home late after drinking, and that despite all of these difficulties through the

years, the individual continues to drink.  
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3 The only allegation in the Notification Letter that the individual takes issue with is the claim that

he continues to consume alcohol. As I shall discuss in section IV. of this Decision, the individual

contends that he has abstained from all alcohol consumption since May 2008.   

Under criterion (l), information is derogatory if it indicates that the individual “has engaged in any

unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,

coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the

national security. Such conduct include[s], but [is] not limited to, criminal behavior . . . .”

10 C.F.R. § 710.8(l). As support for this criterion, the Letter cites the 11 alcohol-related arrests

mentioned in the preceding paragraph.

B. The DOE’s Security Concerns

The individual generally does not contest the allegations set forth in the Notification Letter. 3 This

derogatory information adequately justifies the DOE’s invocation of criteria (h), (j) and (l), and raises

significant security concerns. Mental conditions that involve the excessive consumption of alcohol,

such as alcohol abuse, often lead to the exercise of questionable judgement or the failure to control

impulses, and can therefore raise questions about an individual’s reliability and trustworthiness.

Criminal acts also create doubt about a person’s judgement, reliability and trustworthiness. By their

very nature, they call into question a person’s ability or willingness to comply with laws, rules and

regulations. See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified

Information, The White House (December 19, 2005), Guidelines G, I and J.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
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OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Mitigating Evidence

At the hearing, the individual attempted to demonstrate, through his testimony and that of his

mother, his fiancée, the Employee Assistance Program (EAP) co-ordinator at his job site, and his

friend, that he is currently exhibiting adequate evidence of rehabilitation from his alcohol usage. The

individual testified that he has abstained from alcohol usage since May 2008. Hearing transcript (Tr.)

at 68. This testimony is supported by that of his mother (Tr. at 19-20) and his fiancée (Tr. at 42), and

by the results of laboratory tests obtained by the DOE psychiatrist in connection with her evaluation

of the individual (Tr. at 130-131). 

The testimony of the EAP co-ordinator established that the individual has also been totally compliant

with the terms of the treatment program recommended by the DOE psychiatrist and by the EAP

counselor herself. That program includes participation in an intensive outpatient treatment for 60

hours over a period of five weeks, continuing abstinence, weekly “aftercare” sessions, and monthly

counseling sessions. Tr. at 103-105. The EAP co-ordinator opined that, as long as the individual

remained compliant with all aspects of the program, “his prognosis could be viewed as good.” Tr.

at 103. The individual testified that he intended to remain compliant, and to permanently abstain

from alcohol use. Tr. at 91, 82. 

The individual’s mother testified that he is more responsible now then he was as a teenager, when

he was experiencing many of his alcohol-related legal problems. He has become a better father to

his two children from an earlier marriage, and no longer associates with people that he used to drink

with as a teenager. Tr. at 14-16, 35. In essence, she continued, he has “grown up.” Tr. at 38. This

sentiment was echoed by the individual, who indicated that he had abandoned the irresponsibility

of his teen-aged years, and has fully accepted the responsibilities of parenthood imposed by his two

children and by the third child that he is expecting, with his fiancée. Tr. at 89. 

B. Analysis

After careful consideration of this testimony and of the record in this matter as a whole, I find that

the individual has not produced adequate evidence of reformation or rehabilitation from alcohol

abuse. I base this finding primarily on the number and timing of the individual’s alcohol-related

arrests, and on the testimony of the DOE psychiatrist. 
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As previously mentioned, the individual was arrested 11 times over an eight-year period of time for

offenses having to do with the possession or consumption of alcohol, including two DUI arrests, and

two arrests for public intoxication under circumstances that strongly suggest that the individual was

operating a motor vehicle while intoxicated. The serious consequences and defects in judgement that

the individual has suffered due to his excessive drinking attest to severity of the individual’s alcohol

abuse. They also suggest that a lengthy period of rehabilitation is necessary. I note that seven of the

individual’s arrests occurred while he was a teenager, a period of life that is often marked by

irresponsible behavior. However, the mitigating value of the individual’s youth at the time of those

arrests is significantly diminished by the fact that his alcohol-related legal problems have continued

into adulthood. The individual’s last four arrests, in 2004 (two), 2006 and 2008 occurred when the

individual was 21, 22, 23 and 25 years old, respectively. Simply put, an insufficient amount of time

has passed since the individual last drank to excess and since his last arrest to convince me that a

return to these patterns of behavior is unlikely. 

This conclusion is in accord with the testimony of the DOE psychiatrist. In her report, she

recommended that, in order to show adequate evidence of rehabilitation, the individual complete at

least 50 hours of therapy in a professionally-led treatment program, including “aftercare,” and

completely abstain from alcohol use for two years. DOE Exhibit 7 at 14. At the hearing, she testified

that, while the individual had satisfied the treatment component of her recommendation, his 14

months of abstinence were insufficient to adequately demonstrate rehabilitation from his alcohol

abuse. Tr. at 123. She provided the following reasons to support her expert opinion in this regard.

First, the DOE psychiatrist testified that two years of abstinence is necessary in this case because the

individual met at least two, and possibly three, of the seven criteria for alcohol dependence set forth

in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision. Tr. at

110-113. She further stated that when an alcohol abuser meets partial criteria for alcohol dependence,

it is prudent to treat that person as if he is alcohol dependent. She therefore recommended two years

of abstinence rather than the shorter period that she usually recommends for those suffering from

alcohol abuse. Tr. at 110-115. Specifically, in her report, the DOE psychiatrist found that the

individual had experienced “tolerance,” i.e., a need for markedly increased amounts of alcohol to

achieve intoxication (criterion 1) and a persistent desire or unsuccessful efforts to reduce or control

his alcohol usage (criterion 4). DOE Ex. 7 at 12. After witnessing all of the testimony at the hearing,

including that of the individual, she found evidence supporting the existence of a third criterion that

she said the individual had denied during her evaluation, that the individual had ingested alcohol in

larger amounts or over a longer period than was intended (criterion 3). Tr. at 112-114.         

The DOE psychiatrist also cited the early age at which the individual began having problems related

to alcohol, and the long history of abuse. Tr. at 119, 121. The individual began drinking at 15 or 16

years of age, and was arrested for underage possession of alcohol in 2000, at 17 years of age. DOE

Ex. 7 at 8, 9. The DOE psychiatrist concluded that she had not heard anything during the hearing that

would convince her to modify her recommendation of two years of abstinence. Tr. at 117. I find the

DOE psychiatrist’s conclusions to be adequately supported by the record in this proceeding, and I

agree that the individual has not demonstrated adequate evidence of rehabilitation or reformation.

The DOE’s security concerns concerning the individual’s alcohol abuse under criteria (h) and (j)

remain unresolved.
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At the hearing, the individual did not directly address the DOE’s criterion (l) concerns regarding his

eleven alcohol-related arrests, but instead attempted to mitigate the security concerns under this

criterion by demonstrating that he is rehabilitated from alcohol abuse. However, as set forth above,

I find that the individual’s chances of relapsing into a pattern of excessive alcohol use are

unacceptably high at this stage of his recovery. I am further concerned that such a relapse could lead

to a recurrence of the alcohol-related legal problems that the individual has previously experienced.

Consequently, the DOE’s security concerns under criterion (l) also remain unresolved.  

V. CONCLUSION

For the reasons set forth above, I find that the individual has failed to adequately address the DOE’s

security concerns under criteria (h), (j) and (l). I therefore conclude that he has not demonstrated that

granting him access authorization would not endanger the common defense and security, and would

be clearly consistent with the national interest. Accordingly, I find that the individual should not be

granted a security clearance at this time. The individual may seek review of this Decision by an

Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: August 14, 2009
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      DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      April 1, 2009

Case Number:                      TSO-0725

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should be restored. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was issued a security

clearance in connection with that employment. In March 2008, the local security office (LSO) was

informed that the individual had enrolled in an alcohol treatment program. Because this information

raised security concerns, the LSO summoned the individual for an interview with a personnel

security specialist in August 2008. After this Personnel Security Interview (PSI), the LSO referred

the individual to a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-

sponsored evaluation. The DOE psychiatrist prepared a written report, which set forth the results of

that evaluation, and sent it to the LSO. After reviewing this report and the rest of the individual’s

personnel security file, the LSO determined that derogatory information existed that cast into doubt

the individual’s eligibility for access authorization. They informed the individual of this

determination in a letter that set forth the DOE’s security concerns and the reasons for those
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concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also

informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve

the substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 22 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced four exhibits, and presented the testimony of four witnesses in addition to

testifying himself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

     CONCERNS

A. The Individual’s Alcohol Usage

The following information was obtained from the DOE psychiatrist’s report (DOE Exhibit (Ex.) 13),

and is not disputed by the individual. The individual began consuming alcohol at age 14, when he

would drink two or three 12-ounce beers approximately once per month. This pattern of consumption

persisted until the individual turned 21. During this period, he drank to intoxication, as he defined

that term, on four occasions. It would take two to three beers, consumed over the course of one hour,

to reach this state. 

At the age of 21, the individual’s drinking increased. He and a friend would share a “fifth” of

whiskey and a 12-pack of beer one night every other weekend, and the individual would become

intoxicated on each occasion, approximately halfway through each evening’s consumption. 

From the age of 24 to 35, the individual’s drinking decreased. During this period, he would drink

approximately a 12-pack of beer a month with friends, mostly on weekends. He did not drink to

intoxication during this time. 

In 2004, when the individual was 36, his drinking increased again. He and two friends would drink

a half-gallon of whiskey between Friday and Saturday night. The individual could not recall the

amount that he drank, but said that he drank the most of the three of them. He would drink to

intoxication every Friday and Saturday night. 

In January 2007, the individual’s drinking increased yet again. He began drinking alone and would

consume “a couple” of mixed drinks every weeknight and more on weekends. He would alternate

between whiskey and vodka, and would drink approximately three “fifths” of alcohol each week.

In March 2008, the individual’s wife left him because of his drinking. Several days later, on March 8

and 9, 2008, the individual drank a gallon of vodka by himself, becoming intoxicated on both days.

On March 10, 2008, the individual realized that he needed help, and checked himself into a local

alcohol rehabilitation facility. He last consumed alcohol on March 10, 2008.

B. The Notification Letter
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As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or special

nuclear material set forth at 10 C.F.R. § 710.8.  

Under criterion (h), information is derogatory if it indicates that an individual has an illness or

mental condition which, in the opinion of a psychiatrist causes, or may cause, a significant defect

in the individual’s judgement or reliability.10 C.F.R. § 710.8(h) . Criterion (j) defines as derogatory

information indicating that the individual “has been, or is, a user of alcohol habitually to excess, or

has been diagnosed by a psychiatrist as alcohol dependant or as suffering from alcohol abuse.”10

C.F.R. § 710.8(j). As support for these criteria, the Letter cites the diagnosis of the DOE psychiatrist

that the individual suffers from Alcohol Dependence, with Physiological Dependence, in Early Full

Remission, and that this condition causes, or may cause, a significant defect in the individual’s

judgement or reliability. The Letter also relies on statements made by the individual during the

psychiatric evaluation and/or the PSI indicating that his doctor and family members have expressed

concern about his excessive alcohol use, that from January 2007 to March 2008, he drove a vehicle

five or six times and operated his shop equipment while under the influence of alcohol, and that from

2006 to 2008, he experienced alcoholic blackouts on a weekly basis. 

The individual does not contest these allegations. This derogatory information adequately justifies

the DOE’s invocation of criteria (h) and (j), and raises significant security concerns. Excessive

alcohol consumption such as that exhibited by the individual often leads to the exercise of

questionable judgement or the failure to control impulses, and can therefore raise questions about

an individual’s reliability and trustworthiness. See Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information, The White House (December 19, 2005), Guideline

G.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether restoring the individual’s security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the
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DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

Since the individual does not dispute the DOE psychiatrist’s diagnosis, the sole issue in this

proceeding is whether the individual has demonstrated adequate evidence of reformation or

rehabilitation. For the reasons that follow, I find that he has made such a showing. 

First, the record indicates that the individual has totally abstained from alcohol usage since

March 10, 2008. The individual’s testimony in this regard is supported by that of his wife, his

counselor at the alcoholism treatment facility that he patronized, and his friend. Hearing transcript

(Tr.) at 56, 17, 37, 46. The individual further testified that it is his intention to never drink alcohol

again. Tr. at 52.  

In addition, the individual has diligently participated in counseling offered by the alcoholism

treatment facility, Alcoholics Anonymous (AA), and his church during this period. After his 30-day

stay at the treatment facility, the individual began attending AA, as recommended in the facility’s

aftercare treatment program. Tr. at 39, 60. After a period of time, the individual decided to attend

meetings at his church of a group of men, many of whom were coping with alcohol and other

addictions, instead of AA. Tr. at 60. The individual testified that he preferred the church group

meetings because of the atmosphere of “love” and “family” that he experienced there. Tr. at 61. The

individual’s counselor testified that she was satisfied with this substitution because she believed that

the church group meetings served the same purpose as AA meetings. Tr. at 39, 41. The DOE

psychiatrist agreed with this assessment. Tr. at 74. The individual’s wife, who attended Al-Anon

meetings while the individual attended AA, testified that the respective church meetings that she and

her husband attended were very similar to the Al-Anon and AA meetings. Tr. at 72. The individual’s

16 months of counseling (as of the date of the hearing) are significant evidence of rehabilitation. 

The strength of the individual’s support system also leads me to believe that his chances of relapsing

are remote. This system consists primarily of his wife and his pastor. The individual’s enrollment

in the alcohol treatment program was largely precipitated by his wife’s departure, with the couple’s

children, from the marital abode. Once the individual decided to quit drinking, his wife drove him

to the treatment facility, and has been involved in Al-Anon and a companion program to the

individual’s church group. Tr. at 10, 15, 71-72. The individual’s pastor is a recovered alcoholic, and

has done “a lot” of counseling with alcoholics and drug addicts. Tr. at 28, 26. The individual’s wife

testified that the pastor telephones the individual and “checks on [him] quite often.” Tr. at 20. The

individual testified that he could turn to these two and to friends for support. Tr. at 58. 

I also find it significant that the individual’s motivation in maintaining his sobriety is not only his

desire to keep his clearance, but also his desire to keep his family and to maintain his health, and his
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strong religious faith. Tr. at 50-51. I am therefore not concerned that, once his job status has been

resolved, he will return to using alcohol. 

Finally, the testimony of the DOE psychiatrist leads me to conclude that the individual has

demonstrated adequate evidence of rehabilitation. In her report, the DOE psychiatrist stated that, in

order to make this showing, the individual would have to undergo one year of therapy and

completely abstain from alcohol usage for two years. DOE Ex. 13 at 12. However, after hearing all

of the testimony presented at the hearing, the DOE psychiatrist changed her opinion. She concluded

that the individual’s honesty, his strong support system, and the lack of any major adverse

consequences, such as DUIs, from his previous drinking, justified a departure from the two years of

abstinence that she recommended in her report. She found that the individual had demonstrated

adequate evidence of rehabilitation, despite having abstained from alcohol use for 16 months. Tr.

at 73-74. I agree with the DOE psychiatrist, and I conclude that the individual has successfully

addressed the DOE’s security concerns under criteria (h) and (j).

V. CONCLUSION

Based on my careful consideration of all the evidence in the record as outlined above, I conclude that

the individual has demonstrated that restoring his access authorization would not endanger the

common defense and security, and would be clearly consistent with the national interest.

Accordingly, I find that the individual’s security clearance should be restored. The DOE may seek

review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: July 29, 2009
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                         July 10, 2009

  DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 1, 2009

Case Number: TSO-0726

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R.

Part 710, entitled "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special Nuclear

Material."  As explained below, it is my decision that the

individual should not be granted an access authorization at this

time. 1/  

I.  BACKGROUND

The individual is currently employed by a DOE contractor, who has

requested an access authorization for him.  In March 2008, the

individual was arrested following a physical altercation with his

wife when they both had been drinking to excess.  In

September 2008, the DOE conducted a Personnel Security Interview

with the individual (the 2008 PSI) regarding this arrest and his

misuse of alcohol.  DOE Exhibit 5.  In addition, the individual was

evaluated in October 2008 by a DOE-consultant psychiatrist (the

DOE-consultant Psychiatrist), who issued a Report of Psychiatric

Examination (the “2008 Report”) setting forth his conclusions and

observations.  DOE Exhibit 3.     
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2/ At the hearing, the DOE counsel and the individual stipulated

that although the individual was arrested for assaulting and raping

his wife, there is no evidence that a rape took place, only that

there was a physical altercation between the individual and his

wife.  The stipulation is based on the information contained in the

police report of this incident [DOE Exhibit 8], and on a notarized

statement from the individual’s wife denying that the individual

ever raped her [individual’s May 7, 2009 submission].  Hearing

Transcript (TR) at 9-10. 

In February 2009, the Personnel Security Manager of the DOE area

office where the individual is employed (the Manager) issued a
Notification Letter to the individual.  DOE Exhibit 1.  Enclosure 2
to this letter, which is entitled “Information Creating a
Substantial Doubt Regarding Eligibility for Access Authorization,”
states that the individual’s behavior has raised security concerns
under Section 710.8(j) and (l) of the regulations governing
eligibility for access to classified material (Criteria J and L).

Criterion J refers to information indicating that an individual has
“[b]een, or is, a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist or a licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse.”  With
respect to Criterion J, Enclosure 2 states that in the opinion of

the DOE-consultant Psychiatrist, in October 2008 the individual met

the DSM-IV criteria for “Alcohol Abuse,” without evidence of

rehabilitation or reformation.  

Enclosure 2 also refers to the individual’s alcohol-related

domestic violence incident on March 4, 2008.  It states that he was

arrested for choking, slapping, kicking, and raping his wife, which

was witnessed by his 10 year old son, after consuming approximately

10 shots of tequila and two margaritas in approximately one and one

half to two hours. 2/  It also finds that the individual

acknowledged that his drinking was out of control during the

March 4, 2008 incident, that he had alcoholic blackouts on March 4,

2008 and one other occasion, and that he had several previous

physical altercations with his wife after consuming alcohol.  It

further states that the individual admitted to drinking to excess

because of stresses and unhappiness in his marriage, to arguing

with his sister in the summer of 2007 after consuming alcohol, and

to consuming two glasses of wine when he attended a birthday party

on the day before his October 2008 DOE psychiatric examination. 

With respect to Criterion L, Enclosure 2 states that the individual

has engaged in unusual conduct or is subject to circumstances which

tend to show that he is not honest, reliable, or trustworthy.
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Specifically, it refers to his March 4, 2008, altercation and

arrest, his admission that he was out of control with regard to his

fighting during that incident, and his admission that he had

several previous physical altercations with his wife after

consuming alcohol.  See Enclosure 2 to Notification Letter, DOE

Exhibit 1.

II.  THE MAY 2009 HEARING 

At the individual’s request, a hearing was convened in May 2009 to

afford him an opportunity to submit information to resolve these

concerns.  At the hearing, testimony was received from nine

persons.  The DOE presented the testimony of the DOE-consultant

Psychiatrist.  The individual testified and presented the testimony

of his therapist (the individual’s Therapist), his Alcoholics

Anonymous sponsor (the AA Sponsor), one of his ex-wives, his

sister, his supervisor, a friend, and a friend/co-worker. 

The hearing testimony focused on the opinions of the DOE-consultant

Psychiatrist and the Therapist concerning the individual’s

diagnosis and his rehabilitation efforts, and on documenting the

individual’s alleged period of abstinence from alcohol beginning on

October 26, 2008 and his recovery activities.  

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).
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Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).

See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS OF TESTIMONY AND FINDINGS

A. Diagnosis

In his testimony at the hearing, the DOE-consultant Psychiatrist

did not revise his diagnosis of Alcohol Abuse, and indicated that

the testimony he heard at the hearing had given him a coherent

picture of the individual’s alcohol problem and the progress that

he has made toward recovery.  TR at 127-128.  The individual’s

Therapist testified that the DOE-consultant Psychiatrist’s

evaluation was accurate, that the individual abused alcohol for a

long period of time, and that his relationship with his most recent

ex-wife exacerbated that abuse.  TR at 14, 16.  Based on this

testimony, I conclude that there is no dispute among the expert

witnesses that in 2008 the individual was properly diagnosed as

suffering from Alcohol Abuse.  In addition, I have reviewed the

information in the record of this proceeding concerning the

individual’s history of alcohol consumption and conclude that there

is ample support for this diagnosis.  I therefore turn to the issue

of whether the individual has demonstrated rehabilitation from this

condition.

B.  The Individual’s Assertions Regarding His Past Use Alcohol and

Current Recovery Efforts

The individual testified that prior to his March 2008 arrest, he

and his wife were both drinking to intoxication and engaging in

physical altercations.  He stated that he separated from his wife

after his 2008 arrest and is now divorced.  TR at 118-119.  The

individual stated that he began his effort to achieve sobriety

shortly after his March 2008 arrest when he entered family

counseling and began attending AA meetings.  He stated that his

attendance at AA meetings gradually brought him to the realization

that he has a problem with alcohol, and that he needs to maintain

his sobriety to avoid future problems.  TR at 104-105.  He admits

that he consumed alcohol on at least one occasion in the summer of
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2008.  He states that while he cannot remember “everything

throughout last year”, he is certain that he last consumed alcohol

when he drank two glasses of wine at a family gathering on October

26, 2008, the day before his examination by the DOE-consultant

Psychiatrist.  TR at 106.  He stated that he felt a sense of

failure after consuming the alcohol on October 26, and renewed his

commitment to sobriety after that.  TR at 45-46, 101-102.  He

testified that since then he has done an “inventory of myself”

every night and every morning, to ensure that he does not consume

alcohol.  TR at 106.

At the hearing, the individual submitted an AA attendance sheet.

He explained that he used the sheet to document meetings that he

attended in the period from March through July 2008, and then he

resumed documenting meetings on the sheet in March of 2009.  TR at

29, Individual’s Hearing Exhibit 1.  He testified that he continued

to attend AA meetings regularly during the period from August 2008

through February 2009, except for a period during December 2008,

when he changed his residence and was looking for a new AA meeting

near his new residence.  TR at 122.  He stated that from August

until September 2008, his AA sponsor “would drag me” to AA

meetings, because he was confused about his alcoholic status and

was reluctant to attend AA meetings during that period.  TR at 125-

126.  The individual’s AA sponsor, who also works with the

individual, testified that during the period August through

December 2008, he and the individual continued to attend some AA

meetings together, and that the individual continued to give him AA

writing assignments and to read the AA book with him during work

breaks.  The AA sponsor stated that beginning in January 2009, they

no longer attended meetings together because the individual began

to attend AA meetings near his new home.  TR at 41-42.  

The individual testified that he believes that his life is “totally

better” without alcohol.  He stated that he enjoys working and

spending time with his son, and that he is happy to be out of a

marital relationship that encouraged him to consume alcohol.  TR at

108.  The individual testified that he gets sobriety support from

his AA sponsor, his mother, his sisters, his friend and his

friend/co-worker.  TR at 108.  He stated that he intends to

continue to work with his AA sponsor and attend AA meetings on a

regular basis, and that he is committed to maintaining his sobriety

for the rest of his life.  TR at 138-139.
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3/ This witness was not married to the individual at the time of

his March 2008 arrest.

C.  Corroboration for the Individual’s Abstinence Since October 26,

2008

At the hearing, the individual submitted testimony and evidence to

corroborate his recent sobriety.  A former wife of the individual

testified that she talks almost daily with the individual and sees

him on at least a weekly basis to pick up their son for visits. 3/

She stated that as far as she is aware, the individual stopped

drinking after his March 2008 arrest, and she believes that her

eleven year old son would tell her if the individual was using

alcohol in his home.  TR at 95-96.  She also is aware that the

individual goes to AA meetings and has an AA sponsor.  TR at 98.

The individual’s friend testified that he has known the individual

for about ten years, but that in the last six months they have

spent quite a lot of time together helping each other with home

repairs.  He stated that in the last nine months, he has not seen

the individual consume any alcohol, and that he is aware that the

individual attends AA meetings.  TR at 87-88.  His friend/co-worker

testified that he has known the individual for three years and that

they became closer friends after March 2008, when the individual

separated from his wife.  He stated that since March 2008, they

have visited each other’s homes and had barbecues together, but

that he has never seen the individual consume alcohol during the

entire time that he has known the individual.  TR at 79-80.  The

individual’s sister testified that she and the individual attend

family gatherings together on a frequent basis, and that she has

not observed the individual consume any alcohol since his March

2008 arrest.  TR at 61-64.  She stated that she attended a family

birthday with the individual on October 26, 2008, but was not

present when the individual consumed wine at that event.  TR at 61-

62.  She stated that she believes that the individual is committed

to staying sober.  TR at 75.  Finally, the individual’s Therapist

and his AA sponsor both believe that the individual has maintained

sobriety since he consumed alcohol on October 26, 2008.  TR at 22,

33.  The individual’s AA sponsor stated that the individual has

worked a sincere program of recovery since March 2008, and that

since October 2008, the individual has been really serious about

using the tools provided by the AA program to maintain his

sobriety.  TR at 49. 

The testimony of these witnesses indicates that since October 26,

2008, the individual has consistently practiced abstinence from

alcohol in the social environments where he previously consumed
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alcohol and in his home, where he is raising one of his children.

The testimony also confirms that he has ended the marital

relationship where much of his excessive drinking took place, and

that he is committed to maintaining his sobriety.  I find this

corroborative evidence to be adequate.  Accordingly, I conclude

that the individual has established that he has not consumed

alcohol since October 26, 2008, and that, as of the date of the

hearing, he has been abstinent from alcohol for almost seven

months.   

D.  Rehabilitation

In addition to abstaining from alcohol for almost seven months, the

individual is receiving alcohol counseling from his Therapist.  His

Therapist testified that he has met with the individual once or

twice a month since his March 2008 arrest.  He stated that

initially his counseling focused on marital and family issues, and

that it has evolved into a therapeutic relationship that supports

the individual’s sobriety.  He stated that he expects to continue

counseling the individual until at least the first anniversary of

his sobriety date in October 2009.  TR at 28.  His Therapist

testified that he does not recall the individual’s having a strong

commitment to sobriety prior to his final use of alcohol on

October 26, 2008, and that he may have reported some alcohol

consumption during the period from late March until October 2008.

TR at 52, 53-54.  He stated that the individual now is committed to

sobriety, and that his current risk of relapse is low.  However, he

testified that adequate evidence of rehabilitation and reformation

for this individual involves continued counseling, participation in

AA, and working with a sponsor for a full year from October 27,

2008.  TR at 17-19, 57.

After hearing the evidence presented by the individual and his

witnesses, the DOE-consultant Psychiatrist testified that the

individual was now making a serious commitment to sobriety.  He

stated that when he interviewed the individual on October 27, 2008,

the individual stated that he was not a “typical alcoholic”, that

he wants to be able to drink in moderation in the future, and that

he consumed two glasses of wine the day before the interview.  The

DOE-consultant Psychiatrist testified that at that point, the

individual “hadn’t begun to reform himself and certainly hadn’t

been rehabilitated.”  TR at 127-128.  He stated that following this

interview, the individual made a true commitment to sobriety, and

that October 27, 2008 was his true sobriety date.  TR at 129.  He

stated that the individual now has seven months of sobriety with

appropriate AA and counseling support, but that “we really need to

see a year before we could say that he has been reformed.”  TR at
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4/ In this regard, I note that medical professionals often find

that a full year of abstinence and alcohol treatment is necessary

to establish rehabilitation, because a one year period allows an

individual to go through a sufficient number of ups and downs that

normally occur within a year to test whether he can withstand

normal stresses without turning to alcohol.  See Personnel Security

Hearing (Case No. TSO-0150), 29 DOE ¶ 82,800 at 85,756 (2005). 

130.  He added that the individual’s current risk of relapse is

low, and that he is confident that the individual will continue his

recovery program for the full year necessary to achieve

rehabilitation. 

Overall, I was convinced by this expert testimony.  See, e.g.,

Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760

(1995) (Hearing Officer gave deference to expert medical opinion in

finding that rehabilitation was not established).  The individual’s

Therapist and the DOE-consultant Psychiatrist agreed that the

individual’s current risk of relapse is low, but that he must

continue his recovery activities for a full year to achieve

rehabilitation and reformation from his diagnosis of Alcohol Abuse.

In this instance, the individual’s candid testimony about coming to

a recognition of his problem with alcohol after his October 26,

2008 relapse, as well as the evidence presented at the hearing

concerning his recovery efforts, convinces me that the individual

is committed to maintaining his current sobriety, that he will

continue his counseling relationship and his active involvement in

AA, and that he now is doing what is necessary to achieve

rehabilitation from his diagnosis.

However, at the time of the hearing, the individual has maintained

abstinence from alcohol for only seven months.  Both the

individual’s Therapist and the DOE-consultant Psychiatrist believe

that a full year of sobriety and recovery activities are necessary

to establish rehabilitation in this case.  I therefore find that

the individual’s current period of abstinence is not adequate to

establish rehabilitation from Alcohol Abuse, and that the

individual has not yet established that his long-term risk for

relapsing into alcohol abuse is low. 4/    Accordingly, I find that

the individual has not yet resolved the DOE’s Criterion J concerns.

E.  The DOE’s Criterion L Concerns

At his 2008 PSI and at his October 2008 DOE psychiatric

examination, the individual admitted that in 2007 and 2008 he had

several physical altercations with his wife after consuming
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alcohol, culminating in his March 4, 2008, altercation and arrest.

I agree with the DOE that these incidents and the arrest raise

serious security concerns regarding his reliability associated with

his pattern of excessive alcohol consumption.  At the hearing, both

the individual’s Therapist and the DOE-consultant Psychiatrist

testified that they do not believe that the individual has a

problem with anger or violence that is independent from excessive

alcohol consumption.  TR at 23, 133.  Based on my review of the

entire record in this proceeding, I accept those opinions.  As

discussed above, the individual is committed to sobriety, is

actively involved in counseling and AA activity to support that

commitment, and is committed to achieving rehabilitation from his

diagnosis of Alcohol Abuse on October 27, 2009.  I find that when

the individual achieves rehabilitation from Alcohol Abuse, he also

will mitigate the DOE’s Criterion L concern.

V. CONCLUSION

For the reasons set forth above, I find that the individual suffers

from Alcohol Abuse subject to Criterion J, and that his alcohol

related behavior has raised a concern under Criterion L.  Further,

I find that this derogatory information under Criteria J and L has

not yet been mitigated by sufficient evidence of rehabilitation

from Alcohol Abuse.  Accordingly, after considering all of the

relevant information, favorable or unfavorable, in a comprehensive

and common-sense manner, I conclude that the individual has not

demonstrated that granting him an access authorization would not

endanger the common defense and would be clearly consistent with

the national interest.  It is therefore my conclusion that the

individual should not be granted an access authorization at this

time.  The individual or the DOE may seek review of this Decision

by an Appeal Panel under the regulation set forth at 10 C.F.R. §

710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: July 10, 2009



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s.                                             
                                                               September 4, 2009 
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Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  April 1, 2009 
 
Case Number:  TSO-0727 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for a DOE access 
authorization.1  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s request for access authorization should be granted.  
For the reasons detailed below, it is my decision that the Individual’s request for access 
authorization should not be granted at this time.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.2  See Notification Letter, February, 19, 2009.   
 
The Notification Letter cites the Individual’s failure to disclose the full extent of his past 
marijuana use and his failure to disclose two marijuana-related criminal citations on a March 
2007 Questionnaire for National Security Positions (QNSP) as security concerns under 10 C.F.R. 
§ 710.8(f) (Criterion F).3  On the March 2007 QNSP, the Individual indicated that he used 
marijuana between July 1996 and May 2002.  Notification Letter at 1; see also DOE Ex. 7. 
However, during a November 2008 personnel security interview (PSI), the Individual admitted 
that his marijuana use took place over a longer period of time, between sometime in 1994 and 
August 2006.  Notification Letter at 1; see also DOE Ex. 3.  The Individual admitted that he 
failed to disclose the full extent of his marijuana use on the March 2007 QNSP for fear of not 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
3 Criterion F pertains to false statements or misrepresentations by an individual during the course of an official 
inquiry regarding the individual’s eligibility for access authorization, including responses during personnel security 
interviews or on security questionnaires.  Such statements raise serious doubts regarding an individual’s honesty, 
reliability, and trustworthiness.  10 C.F.R. § 710.8(f).   
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receiving his clearance.  Notification Letter at 1.  In addition, the Notification Letter states that 
the Individual certified on a March 2007 QNSP that he has never been charged with or convicted 
of any offenses related to drugs.  However, during PSIs in July 2008 and November 2008, the 
Individual that he was cited for Possession of Marijuana in 2005 and was arrested for Possession 
of Marijuana in 1996.  Id.; see also DOE Exs.  3, 4. 
 
In addition to the Criterion F concerns, the Notification also identifies security concerns under 
10 C.F.R. § 710.8(k) (Criterion K).4  The Notification Letter cites various marijuana-related 
incidents as raising concerns under Criterion K.  Those incidents are as follows: the Individual 
was cited in November 2005 for “Possession of Marijuana, one ounce or less;” the Individual 
was arrested in September 1996 for “Possession of Marijuana” while in high school, which also 
resulted in his suspension from school; the Individual’s last use of marijuana in August 2006, 
just seven months prior to his signing the March 2007 QNSP, led him to test positive on an 
employment drug screen; and, the Individual used marijuana until 2006, despite having attended 
“drug-related counseling” from 1994 to 1995.  Notification Letter at 2.   
 
Finally, the Notification Letter also cites an 11-year pattern of incidents involving police 
citations, arrests, and detentions as a security concern under 10 C.F.R. § 710.8(l) (Criterion L).5  
In addition to the November 2005 and September 1996 marijuana-related incidents noted above, 
the Letter cites the following incidents:  the Individual was detained for questioning in December 
2007, while in process for a security clearance, regarding his association with his cousin’s 
husband, a known gang member; in October 2005, the Individual received a criminal citation for 
Battery and Tampering with Evidence, after he became involved in a physical altercation; in 
November 2004, the Individual was cited for Disturbing the Peace/Noise Ordinance for playing 
his radio too loud while driving; and, the Individual knowingly associated with gang members 
between 1995 and 2000.  Notification Letter at 2-3.    
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, March 5, 2009.   During the pendency of this proceeding, but prior to the 
hearing, the Individual was involved in an April 2009 motor vehicle accident, which resulted in 
his arrest for “Driving While Intoxicated, Careless Driving, and Resisting or Obstructing Arrest.”  
After being notified of the incident by the Individual, the LSO issued an amended Notification 
Letter in June 2009.  See Amended Statement of Charges, received June 9, 2009.  The amended 
Notification Letter included the April 2009 arrest as an additional incident in the long pattern of 
legal trouble cited as a security concern under Criterion L.  Id. 
 
At the hearing, the Individual presented his own testimony, as well as the testimony of his 
mother, his work mentor, a co-worker, his brother, two cousins, and a friend.  The DOE counsel 
did not present any witnesses.   
 
 

                                                 
4 Criterion K pertains to information indicating that an individual has “trafficked in, sold, transferred, possessed, 
used, or experimented with” illegal substances.  10 C.F.R. § 710.8(k).   
5 Criterion L concerns refer to conduct tending to show that the Individual is “not honest, reliable, or trustworthy, or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
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II. HEARING TESTIMONY 
 
A.  The Individual   
 
The Individual testified about each of the security concerns.  As to the Criterion F concerns 
regarding his failure to disclose the full extent of his past marijuana use and marijuana-related 
legal incidents, the Individual initially attributed his incomplete answer regarding the extent of 
his past marijuana use on the March 2007 QNSP to his misunderstanding of the question and his 
poor recollection of past events.  Hearing Transcript (“Tr.”) at 69-71.  Ultimately, however, the 
Individual admitted that he provided incomplete answers because he was afraid he would not be 
able to obtain a security clearance if he told the truth.  Tr. at 73-74.  In addition, the Individual 
stated that he did not list the marijuana-related arrest in 1996 and citation in 2005 because he 
believed that since the charges were ultimately dropped, he was not required to list them on his 
QNSP.  Tr. at 78-79.  The Individual stated that he was not trying to withhold the information 
from the DOE.  Tr. at 79.  He believes he can be trusted to be honest in the future.  Tr. at 80.  He 
further stated that he will be more careful to “read the questions thoroughly” and to provide 
complete answers.  Id.  
 
As to the Criterion K security concerns raised by his past marijuana use, the Individual stated 
that he no longer uses any illegal drugs.  He stated that he has too much going for him to risk 
using marijuana.  Tr. at 81.  The Individual stated that working full-time in his current position 
while also going to college full-time has altered his perspective.  Id.  He is no longer subject to 
the same negative influences which led him astray in high school.  Id.  The Individual stated that 
his education and employment are the most important things in his life.  Tr. at 82.  He does not 
associate with anyone who uses illegal drugs.  Id.   
 
Finally, the Individual testified regarding the Criterion L concerns raised by his pattern of legal 
trouble, particularly his April 2009 DWI arrest.  The Individual admitted that he was intoxicated 
when he had the accident in April 2009 which led to his DWI arrest.  Tr. at 84.  He “[has] no 
idea” why he decided to drive after drinking alcohol.  Id.  At the time, he did not believe he was 
intoxicated.  Id.  The Individual pled guilty to DWI.  Tr. at 88.  The Individual attributed most of 
his other legal incidents to making “stupid mistakes [and] stupid decisions” when he was young.  
Tr. at 90.  Regarding his detention for questioning in December 2007, the Individual stated “I did 
happen to be in the wrong place at the wrong time, talking to my cousin.  He’s not even my 
cousin, he’s my cousin’s husband.  It was cold that day, I didn’t have a jacket on.  I got in his 
vehicle.  I had no idea what he was doing there the whole time.  I sat in [his car] and talked to 
him.”  Tr. at 91-92.  The Individual was aware that his cousin’s husband was a gang member.  
Tr. at 92.  He stated, however, that he does not currently associate with any gang members.  Id. 
He no longer talks to his cousin’s husband.  Id.  The Individual stated, “I know I have a fuzzy 
background there …I’m not happy [about] it at all.”  Id.  He added his education and 
employment are his priorities and he is trying to put his past behind him and be successful.   Tr. 
at 93-94.      
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B. The Individual’s Mother  
 
The Individual’s mother believes the Individual is trustworthy.  Tr. at 22-23.  He likes his job 
and his schoolwork.  Tr. at 23.  The Individual’s mother is aware that the Individual used 
marijuana in junior high school and high school, but she does not believe he currently uses any 
illegal drugs.  Tr. at 24.  The Individual lives in her home and she has not seen any evidence of 
marijuana or any drug paraphernalia in his living space or in his vehicle.  Tr. at 25.  She is not 
aware of whether he associates with anyone who uses illegal drugs.  Id.  She does not believe the 
Individual has a drug problem, despite his marijuana use when he was younger.  Tr. at 29.  She 
does not know why the Individual used marijuana in the past.  Tr. at 25.  The Individual’s mother 
is aware of the Individual’s history of arrests and other legal trouble, but still believes him to be 
trustworthy.  Tr. at 26-27.  She does not believe he will get into trouble anymore.  Tr. at 27.  The 
Individual never tries to hide his mistakes.  Tr. at 28. 
 
C. The Individual’s Brother 
 
The Individual’s brother stated that the Individual is “a good kid” and is “not a troublemaker.”  
Tr. at 109, 110.  Regarding the Individual’s DWI, his brother stated that the Individual “just 
made a mistake.”  Tr. at 110.  He also stated that the Individual is the type of person who “will 
learn from his mistakes” and “move forward.”  Tr. at 112, 115.    He believes the Individual to be 
trustworthy.  Tr. at 113.  The Individual’s brother was involved in the incident which led to the 
Individual’s October 2005 citation for Battery and Tampering with Evidence.  Tr. at 109.  The 
brother was intoxicated and involved in a physical altercation.  The Individual drove by, saw the 
incident, and got out of his car to try to break up the fight and make him go home.  Police 
officers were called to the scene and the Individual was cited because he helped his brother leave 
the scene.  Tr. at 109-10.  The Individual’s brother stated that the Individual “only meant well, he 
was just taking me home, trying to get me out of there.  [The Individual] had nothing to do with 
[the fight].”  Id.   
 
The Individual’s brother is aware of the Individual’s past marijuana use.  However, he has no 
reason to suspect the Individual of any recent illegal drug use.  Tr. at 115.  He has not seen any 
evidence of marijuana in the Individual’s home or car.  Tr. at 115-16.  The Individual spends 
most of his free time with his parents and nephew.  His brother added, “if [the Individual is] not 
a work, he’s at [school], and if he’s not at [school], he’s home on the computer studying.”  Tr. at 
116.  The Individual’s brother does not believe the Individual would be performing as well at 
school and work as he has been if he were involved in any drug use because using drugs 
“interferes with your social relationships and work.”  Id.  
 
D. The Individual’s Cousins 
 
Two of the Individual’s cousins testified at the hearing.  Cousin 1 has known the Individual all of 
his life.  Tr. at 58.  She used to see him frequently, but now they see each other once every one or 
two months.  Tr. at 62.  She is aware that the Individual smoked marijuana “when he was much 
younger,” but he has not smoked marijuana since 2005 or 2006, “when he was really excited 
about getting [his current job].”  Tr. at 59.  Cousin 1 has no reason to believe the Individual has 
used marijuana recently.  Tr. at 63.  She has been in his home and has not seen any evidence of 
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illegal drugs or drug paraphernalia.  Id.  To her knowledge, the Individual does not associate 
with anyone who uses illegal drugs.  Id.  Cousin 1 stated that the Individual was honest with her 
about his DWI.  Tr. at 61.  She stated that she was disappointed in him at that time because she 
“thought [he] had a better head on [his] shoulders.”  Tr. at 61.  Nonetheless, Cousin 1 believes 
the Individual to be trustworthy because he always helps her when she needs him.  Tr. at 60.  For 
example, he used to babysit her daughter.  Tr. at 61.  Finally, Cousin 1 believes the Individual 
tells the truth, even when it might be easier or better for him to lie.  Tr. at 63. 
 
Cousin 2 has also known the Individual all his life and they were raised in “a tight-knit family.”  
Tr. at 98.  He and the Individual are neighbors and see each other frequently.  Tr. at 103.  He is 
aware that the Individual smoked marijuana in high school, but has no reason to believe the 
Individual currently uses any illegal drugs.  Tr. at 98, 103.  He has been both in the Individual’s 
home and vehicle and has not seen any evidence of drugs or drug paraphernalia.  Tr. at 103.  
Cousin 2 stated that the Individual was “pretty upset” about his DWI.  Tr. at 99.  The Individual 
told him that “he messed up and he didn’t understand why he did it.”  Id.  Cousin 2 stated that 
the Individual “really wants to be successful” and was one of the first in their family to pursue a 
college education.  Tr. at 101-02.  He believes the Individual is working on becoming more 
mature, but has not fully accomplished that goal, adding, “I think he struggles with it.”  Tr. at 99.  
Cousin 2 stated that the Individual has never lied to him.  Tr. at 104.  Finally, Cousin 2 does not 
believe the Individual has a “habit” of getting into trouble, but “he’s probably put himself in the 
wrong place at the wrong time more than once.”  Tr. at 103.   
 
E. The Individual’s Friend  
 
The Individual’s friend is a long-time friend of the family and has known the Individual his 
whole life.  Tr. at 48.  He sees the Individual about once every other week.  Tr. at 54.  He 
believes the Individual is a “good kid” and he has “always admired [the Individual] … and 
give[s] him a lot of credit for what he has done.  He’s gone to school … he’s a hard worker, and 
trustworthy.”  Tr. at 49, 50.  The Individual told him about his April 2009 DWI.  He told him 
that he had been drinking alcohol and “he didn’t know why he went out on the road.”  Tr. at 50.  
The Individual’s friend told the Individual he has to be honest about the DWI and report the 
incident to the DOE.  Id.  The Individual’s friend has never known the Individual to use illegal 
drugs and is unaware of any arrests other than the DWI.  Tr. at 52, 54.        
 
F. The Individual’s Co-Worker  
 
The Individual’s co-worker has known the Individual for one and one-half years, since the 
Individual applied for his current position.  Tr. at 9.  The Individual currently works with his 
team.  Id.  The Individual’s co-worker trusts the Individual and feels confident he can 
responsibly handle very expensive equipment.  Tr. at 11-12.   He has placed the Individual in 
situations where he needed to be proactive and teach himself how to handle equipment and the 
Individual “did very well.”  Id.  The Individual is “absolutely” reliable, has completed “every 
single task” he has been assigned, is rarely absent from work, and does not require much 
supervision to do his job.  Tr. at 12-13.  The Individual’s co-worker is aware of the Individual’s 
DWI arrest and it does not change his opinion of the Individual.  Tr. at 13-14.  He stated, “I don’t 
know [the Individual’s] personal life, how much he drinks, or what, but I do know that here at 
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work … we always rely on him.  He always seems of sound mind.”  Tr. at 14.  The Individual 
told his co-worker that he used marijuana “way in the past when he was a teenager” and one time 
several months before he began his current position in early 2007.  Tr. at 16-17.  The 
Individual’s co-worker stated that the Individual’s “performance has been impeccable” and his 
knowledge of the Individual’s past legal trouble does not change his opinion.  Tr. at 18.   Finally, 
he believes the Individual is honest.   Tr. at 18-19. 
 
G. The Individual’s Mentor 
 
The Individual’s mentor has known the Individual since the Individual had his first interview for 
his current position.  Tr. at 31-32.  He selected the Individual over two other well-qualified 
candidates because of the Individual’s “technical skills” and “good customer relationship skills.”  
Tr. at 32.  The Individual has “done a very good job.”  Tr. at 44.  He is “a self-starter” and 
requires “very low supervision.”  Id.  The mentor is “absolutely” pleased with the Individual’s 
work performance.  Id.  However, the Individual’s mentor was “very disappointed” by the 
Individual’s DWI arrest.  Tr. at 33.  He talked with the Individual about it, but he “wanted [the 
Individual] to deal with it himself, to understand what the consequences are.”  Id.  The Individual 
“was remorseful” when he told his mentor about the DWI; he realized that “this was a serious 
mistake.”  Tr. at 35.  The Individual apologized for his lack of judgment on the night of his DWI 
arrest.  Tr. at 42.   
 
Overall, the Individual’s mentor believes that the Individual has progressed, but his DWI 
demonstrates that he has not yet become fully mature.  Tr. at 36.  The Individual has “grown, but 
he’s also taken a step backwards.”  Tr. at 39.  He is excelling academically and is “someone who 
is determined, has goals, is willing to put forth the effort to succeed and be successful.”  Tr. at 
39-40.  However, the mentor believes that, while the Individual’s progress at school and work is 
a sign of responsibility, the Individual’s DWI demonstrated irresponsibility and lack of judgment 
and the mentor questions whether the behavior will recur.  Tr. at 34-35, 40. 

 
III. STANDARD OF REVIEW 

 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
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In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. Criterion F – Falsification  
 
As noted above, Criterion F concerns involve false statements, misrepresentations or omissions 
by an individual during the course of an official inquiry regarding the individual’s eligibility for 
access authorization, including responses during personnel security interviews or on security 
questionnaires.  Such false statements, misrepresentations or omissions raise serious doubts 
regarding the individual’s honesty, reliability, and trustworthiness.  The DOE security program is 
based on trust, and when a security clearance holder breaches that trust, it is difficult to 
determine to what extent that individual can be trusted again in the future.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House) (the Adjudicative Guidelines), Guideline E, ¶ 15; see also, e.g., Personnel Security 
Hearing, Case No. VSO-0013 (1995); Personnel Security Hearing, Case No. VSO-0281 (1999), 
aff’d, Case No. VSA-0281 (2000).   
 
The Notification Letter cites the Individual’s failure to disclose the full extent of his marijuana 
use and his marijuana-related legal incidents as security concerns under Criterion F.  After 
considering the record in this case, I am unable to find that the Individual has mitigated the 
Criterion F concern.  The Individual admitted that he intentionally misrepresented the full extent 
of his past marijuana use on the March 2007 QNSP because he was afraid it would affect his 
ability to obtain a security clearance.  He further acknowledged that he should have listed the 
1996 arrest and the 2005 citation for Possession of Marijuana on the QNSP, despite his initial 
attempt to offer an excuse for the omissions by saying he believed he did not have to list them 
because the charges were dropped.  The Individual’s explanations for his omissions and 
misrepresentations do nothing to mitigate the concerns in this case.  Security clearance holders 
and applicants for security clearances are expected to be honest with the DOE, regardless of 
whether they are embarrassed or afraid of the consequences.  The Individual’s lack of candor 
calls into question whether he can be relied on to be forthcoming with the DOE in the future.   
 
Our previous cases have stated that a subsequent pattern of responsible behavior is of vital 
importance to mitigating security concerns arising from irresponsible behavior. See Personnel 
Security Hearing, Case No. VSO-0499 (2002).  In most cases in which Hearing Officers have 
concluded that doubts about an individual’s judgment and reliability raised by evidence of 
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falsification have been resolved, a substantial period of time has passed since the falsification.  In 
these cases, the time period has allowed individuals to establish a pattern of responsible 
behavior. In those cases where an individual was unable to establish a sustained period of 
responsible behavior, Hearing Officers have generally determined that the individual was not 
eligible to hold an access authorization. See Personnel Security Hearing, Case No. VSO-0448  
(2001) (11 months not sufficient to mitigate four year period of deception); Personnel Security 
Hearing, Case No. VSO-0327 (2000) (less than one year of truthfulness insufficient to overcome 
long history of misstating professional credentials).  
 
In the present case, the fact that each of the Individual’s witnesses believes him to be a generally 
honest and trustworthy person is a factor in the Individual’s favor.  On the other hand, the DOE 
has known about the Individual’s falsications and omissions on the QNSP for a relatively short 
time – about one year as of the date of the hearing.  Accordingly, the Individual has not yet 
established a significant pattern of responsible behavior.  Therefore, based on the recency of the 
DOE’s knowledge of the falsifications and omissions, and the short amount of time the 
Individual has had to demonstrate a subsequent pattern of responsible behavior, I find that the 
Individual has failed to resolve the security concerns set forth in the Notification Letter under 
Criterion F regarding his falsifications and omissions on the March 2007.   
 
B. Criterion K – Illegal Drug Use  
 
It is beyond dispute that use of illegal drugs raises security concerns under Criterion K.  See 
Adjudicative Guidelines, Guideline H, ¶ 24 (“Use of an illegal drug … can raise questions about 
an individual’s reliability and trustworthiness, both because it may impair judgment and because 
it raises questions about a person’s ability or willingness to comply with laws, rules, and 
regulations.”); see also Personnel Security Hearing, Case No. VSO-0113, 25 DOE ¶ 85,512 
(1995) (“The drug user puts his own judgment above the requirements of the laws, by picking 
and choosing which laws he will obey or not obey.  It is further the concern of the DOE that the 
drug abuser might pick and choose which DOE security regulations he will obey or not obey 
with respect to protection of classified information.”).  Given the Individual’s admission of his 
past marijuana use, which occurred as recently as 2006, the LSO was justified in invoking 
Criterion K.  The remaining question is whether the Individual has presented sufficient 
information to fully resolve the security concern raised by his past marijuana use. 
 
The Individual admitted that he used marijuana throughout his high school years, and used it 
again once in 2006.  However, he stated that he no longer uses any illegal drugs because he is 
focused on his college studies and his professional development.   He stated that he has too much 
going for him in his life and does not want to jeopardize his goals.  He no longer associates with 
anyone who uses illegal drugs and is not subject to the same negative influences which affected 
him in high school.   
 
The evidence in this case supports the Individual’s statements that his marijuana use was limited 
to the time period he stated and he has not used illegal drugs in the recent past.  Each of the 
witnesses appeared to know the Individual well and I believe they testified honestly and 
candidly.  Each of the witnesses was aware that, with the exception of the one-time use in 2006, 
the Individual’s marijuana use took place primarily when he was a teenager in high school. The 
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Individual’s mother, brother, and cousins interact with him fairly regularly and have seen no 
signs, either on the Individual himself or in his home or car, indicating that he uses illegal drugs.  
They also stated that the Individual does not associate with anyone who uses illegal drugs; rather, 
he spends most of his time studying or working.  Finally, the Individual’s co-worker believed the 
Individual was honest with him when he said he had not used marijuana since several months 
before starting his current position in early 2007.  He and the Individual’s mentor also saw no 
signs in the Individual’s work performance that would indicate that he may be a user of illegal 
drugs.   
 
Based on the foregoing, I find that the Individual has presented sufficient evidence to resolve the 
Criterion K concern raised by his past use of marijuana.   
 
C. Criterion L – Unusual Conduct  
 
Criterion L concerns conduct tending to show that the Individual was “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).  It is well-established that criminal 
conduct raises doubts as to an individual’s honesty, reliability and trustworthiness, and raises 
security concerns under Criterion L.  See Adjudicative Guidelines, Guideline J, ¶ 30 (“Criminal 
activity creates doubt about a person’s judgment, reliability, and trustworthiness.  By its very 
nature, it calls into question a person’s ability or willingness to comply with laws, rules and 
regulations.”); see also Personnel Security Hearing, Case No. TSO-0507 (2007).  Based on the 
evidence in the record regarding the Individual’s pattern of arrests or other legal incidents, the 
LSO had ample grounds to invoke Criterion L.  The issue remaining is whether the Individual 
has adequately mitigated the security concerns.   
 
In this case, I cannot conclude that the Individual has mitigated the Criterion L concerns.  The 
Individual has a now 13-year pattern of incidents involving police citations, arrests, and 
detentions.  The most recent incident, the April 2009 DWI arrest, occurred while the Individual 
was in the midst of this administrative review proceeding, a mere three months prior to the 
hearing.  His past behavior, as chronicled by the Criterion L concerns, has been questionable, but 
could possibly have been attributed in part to lack of maturity.  The recent DWI arrest, however, 
is an extraordinary lack of judgment from someone who, by all accounts, should have known 
better.   
 
As mentioned above under Criterion F, when an individual demonstrates a pattern of 
irresponsible conduct which calls into question his judgment and reliability, our previous cases 
have stated that a subsequent pattern of responsible behavior is of vital importance to mitigating 
those concerns.  See Personnel Security Hearing, Case No. VSO-0499, 28 DOE ¶ 82,850 (2002).  
Guideline J of the Adjudicative Guidelines also sets forth various circumstances which may 
serve to mitigate security concerns raised by criminal behavior.  The circumstances include the 
passage of time, the unlikelihood that the behavior will recur, and remorse.  Guideline J, ¶ 32.  In 
this case, the Individual testified that he is remorseful for his conduct, and that testimony was 
corroborated by several witnesses who stated that the Individual was deeply affected by his DWI 
arrest.  It is also clear from the testimony, that some of the other behavior cited in the 
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Notification Letter under Criterion L was the product of immaturity and youthful indiscretion, 
which the Individual is trying to move past.  Nonetheless, given the recency of the DWI arrest, I 
cannot find that the Individual has had enough time to establish a pattern of responsible behavior.  
In addition, while I believe that the Individual has been deeply affected by the DWI arrest and its 
consequences, I am not fully convinced that the lack of judgment he displayed on the night of the 
DWI arrest will not recur.  Therefore, I must find that the Individual has failed to resolve the 
Criterion L concern.   
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria F, K and L.  I find 
sufficient information in the record to resolve the Criterion K concern raised by the Individual’s 
past marijuana use.  However, I find insufficient information in the record to resolve the Criteria 
F and L concerns.  Therefore, I cannot conclude that granting the Individual’s request for an 
access authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the 
Individual’s request for access authorization should not be granted at this time.   
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: September 4, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 25, 2009 
 
Case Number:  TSO-0728 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should be denied.     
 

I. Background 
 
The individual is an applicant for a DOE security clearance.  On April 11, 2007, the individual 
completed and signed a Questionnaire for National Security Positions (QNSP or Ex. 8) in which 
he disclosed excessive alcohol use while he was in college.  Based on concerns arising from the 
individual’s disclosure, the local DOE security office (LSO) conducted a Personnel Security 
Interview (PSI or Ex. 9) with the individual in October 2008.  The PSI did not resolve the 
concern and the LSO referred the individual to a DOE Consultant-Psychiatrist (DOE 
psychiatrist) for a psychiatric evaluation. The DOE psychiatrist evaluated the individual in 
November 2008 and memorialized his findings in a report dated November 27, 2008.  
(Psychiatric Report or Ex. 6).  Based on his findings, the DOE psychiatrist concluded that the 
individual met the criteria for Alcohol Dependence, in Early Partial Remission, pursuant to the 
criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text 
Revised (DSM-IV-TR).  Id. at 8-9.  The DOE psychiatrist opined that this is a condition which 
causes, or may cause, a significant defect in the individual’s judgment or reliability.  Id. 
 
On March 25, 2009, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold a 
security clearance.  In an attachment to the Notification Letter, the LSO explained that the 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
  



 - 2 -

derogatory information fell within the purview of two potentially disqualifying criteria set forth 
in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j) (hereinafter referred to as 
Criteria H and J respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations by requesting an administrative review hearing.  On April 1, 2009, the Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of four witnesses.  The DOE psychiatrist 
testified on behalf of the agency.  In addition to the testimonial evidence, the DOE submitted ten 
exhibits into the record and the individual tendered nine exhibits.  The transcript taken at the 
hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by the DOE 
Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  
Documents submitted by the individual shall be cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria H and J, as bases for denying the 
individual’s application for a security clearance.  With regard to Criterion H, the LSO cites the 
diagnosis of the DOE psychiatrist that the individual meets the criteria for Alcohol Dependence 
in Early Partial Remission.  Ex. 1.  As for Criterion J, the LSO relies on the DOE psychiatrist’s 
opinion and the following information: (1) the individual admitted to experiencing six blackouts 
from ages 18 to the present after consuming six or more drinks; (2) the individual’s most recent 
blackout occurred in December 2007 when he went to a party and drank an unrecalled amount of 
rum and coke over a three-hour period; and (3) the individual admitted that he was fearful of 
what things may have occurred while he experienced blackouts.  Id.  
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criteria H and his alcohol use under Criterion J.  The 
security concerns associated with Criteria H and J are as follows.  As for Criterion H, a mental 
illness such as an alcohol disorder can cause a significant defect in a person’s psychological, 
social and occupational functioning which, in turn, can raise concerns from a security standpoint 
about possible defects in a person’s judgment, reliability, or stability.  See Guideline I of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Revised Adjudicative Guidelines).  With regard to Criterion J, the excessive 
consumption of alcohol itself is a security concern because that behavior can lead to the exercise 
of questionable judgment and the failure to control impulses, which in turn can raise questions 
about a person’s reliability and trustworthiness. See id. at Guideline G.  The excessive use of 
alcohol also raises a security concern because of its intoxicating effect.  “Because the use of 

                                                 
2  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j). 
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alcohol at the very least has the potential to impair a user’s judgment and reliability, individuals 
who use alcohol to excess may be susceptible to being coerced or exploited to reveal classified 
matters.  These security concerns are indeed important and have been recognized by a number of 
Hearing Officers in similar cases.”  Personnel Security Hearing, Case No. VSA-0281 (2000).3   
 

III. Findings of Fact 
   
The individual had his first “taste” of alcohol when he was 14 years old.  Ex. 9 at 20-21. He 
didn’t drink alcohol again until his senior year of high school, when he had a “sip” of vodka.  Id.  
The individual graduated from high school in June 2002 and was awarded an academic 
scholarship to attend college.  Ex. 8 at 8; Tr. at 88-89.     
 
The individual’s alcohol consumption increased as he entered his freshman year of college.  Ex. 
9 at 22-23.  As an 18-year-old student, the individual drank a six-pack of light beer on the 
weekends.  Id. at 23-24.  He knew that underage drinking was illegal but claims that he wanted 
to have fun.  Id. at 24.  During the first month of college, the individual joined a fraternity and 
began drinking four to six mixed drinks of whiskey or rum and coke over a period of three to 
four hours, once a week.  Tr. at 90; Ex. 9 at 24-27.  During this time, the individual became 
intoxicated once a month and sometimes on special occasions.  Ex. 2 at 2.  He estimated that it 
took three to four drinks for him to become intoxicated.  Id.  Over the next eight months, his 
consumption slowed down because the individual became involved in a serious relationship.  Ex. 
9 at 24.  He spent more time with his girlfriend and drank a beer only “once a month” because he 
knew he had to study.  Id. at 25-26.   
 
In 2004 to 2005, at ages 20-21, the individual drank alcohol once during the week and once on 
the weekends.  Ex. 9 at 30-31.  If he drank during the week, the individual recalled consuming 
two mixed drinks before going to the bar and two more while at the bar.  Id.  On the weekends, 
he consumed three to four mixed drinks and became intoxicated once or twice a month.  Id.  
From 2006 until 2007, at ages 22-23, the individual’s alcohol consumption stayed the same.  Id. 
at 31-32.  He graduated in May 2007.  Tr. at 92; 96; Ind. Ex. H. 
 
From January 2008 to October 2008, the individual consumed two to three beers during the week 
or on the weekends.  Ex. 2 at 2.  He became intoxicated once a month after drinking two to three 
mixed drinks.  Id. at 2.  The individual estimated that he was intoxicated at least six times from 
April 2008 when he turned 24, until October 2008.  Id. at 2.  He admitted that he blacked out six 
times from age 18 to 24 after consuming “…two mixed drinks more than six.”  Id. at 2.  The last 
time that the individual blacked out was in December 2007, when he arrived at a party.  Tr. at 
125; Ex. 2 at 2.  In order to “catch up,” to other guests at the party, he drank an unrecalled 
amount of rum and coke over a three-hour period.  Ex. 2 at 2.    
 

IV. Regulatory Standard and the Individual’s Burden 
 

                                                 
3 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

V.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should be 
denied because I cannot conclude that granting the access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest. 
10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 
A.  Diagnosis of Alcohol Dependence 
 
There are competing expert views on whether the individual suffers from alcohol dependence.  
In the Psychiatric Report, the DOE psychiatrist opined that the individual met the criteria for 
Alcohol Dependence in Early Partial Remission.  Ex. 6 at 9.  He explained in detail in the 
Psychiatric Report how the individual met three of the seven criteria.4  Ex. 6 at 5-6.  First, the 
                                                 
4 The DOE psychiatrist did not administer any “paper and pen” tests to the individual.  Tr. at 169.  The DOE 
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DOE psychiatrist noted that at one point in his life, the individual developed a pattern of 
tolerance, or increasing the amount of alcohol to achieve the same effects that he had been 
drinking during his college years (Criterion 1).5  Id.  Second, the DOE psychiatrist opined that 
the individual demonstrated a certain degree of lack of control of drinking, as there had been 
times when he drank more than he intended to (Criterion 3).  Id.  Lastly, the individual lost 
consciousness when he experienced blackouts, a phenomenon which the DOE psychiatrist 
grouped under significant loss of important social, occupational, or recreational activities 
(Criterion 6).  Id.   
 
The DOE psychiatrist was present during the entire proceeding and listened to all of the 
testimony in the case before testifying.  Tr. at 171.  He remained firm in his diagnosis of the 
individual.  Id. at 174-176.  The DOE psychiatrist testified that while the individual does not 
have a “flagrant” diagnosis of Alcohol Dependence, he affirmed that the individual met three of 
the seven criteria set forth in the DSM-IV-TR that are needed for that diagnosis.  Tr. at 170.  In 
reaching this conclusion, he underscored the significance of the multiple alcohol-induced 
blackouts experienced by the individual as a significant indicator supporting the diagnosis of 
Alcohol Dependence.  Id. at 170; 174. The DOE psychiatrist also expressed concern that 
individual is in denial about his problematic and excessive alcohol use.  Id. at 174.  
   
In challenging the diagnosis of Alcohol Dependence, the individual presented the testimony of a 
psychologist6 and therapist7, who both concluded that the individual does not currently meet the 
criteria for diagnosis of Alcohol Dependence, as specified in the DSM-IV-TR.  Tr. at 75-76; 162.  
The individual also submitted an evaluation conducted by a university psychological clinic.8  
Ind. Ex. C.   
 
The individual’s psychologist evaluated the individual in May 2009 and administered a 
structured interview survey and the Substance Abuse Subtle Screening Inventory (SASSI).  Tr. at 
141-142.  The individual’s psychologist testified that of the seven criteria enumerated for a 
diagnosis of substance dependence in the DSM-IV-TR, the individual possibly met one of them.  

                                                                                                                                                             
psychiatrist explained that he does have diagnostic tools at his disposal but, in his opinion, self-reporting poses 
several difficulties that compromise many of the aspects of psychological testing.  Id. at 169-170.  While he does not 
discount the findings of the Substance Abuse Subtle Screening Inventory (see discussion in test below), motivational 
interviews and other forms of psychological testing that the individual has undergone, he has taken a clinical 
approach towards diagnosing the individual and determining the most appropriate means of treatment.  Id. at 170. 
 
5  Physiological dependence on alcohol is indicated by evidence of tolerance or symptoms of withdrawal.  DSM-IV-
TR at 213. 
 
6 The individual’s psychologist is a licensed clinical psychologist with an extensive background in substance abuse 
training and treatment.  Id. at 139; Ind. Ex. E.  He currently works as a Lead Staff Psychologist for a DOE 
Contractor and in that capacity examines employees to determine their fitness for duty.  Tr. at 139-140; Ind. Ex. E. 
 
7 The individual’s therapist is a licensed clinical social worker and primary group therapist.  Id. at 16-17.  She met 
with the individual on three occasions from May 29 to June 5, 2009, and memorialized her findings in an undated 
report.  Ind. Ex. G. 
   
8 The individual submitted a report conducted from a university psychological clinic.  Ind. Ex. C.  Because there was 
no opportunity to cross-examine the evaluator, I will accord this document only neutral weight. 
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Id. at 148.  With regard to first criterion, the individual’s psychologist opined that the 
individual’s increased alcohol consumption did not cause him to develop a pattern of tolerance 
for alcohol.  Id. at 147.  In his opinion, doubling one’s alcohol consumption by changing from 
beer to mixed drinks does not meet the DSM-IV-TR definition of markedly increased amounts.  
Id.  He believed, however, that the individual possibly met criterion three but questioned whether 
his drinking three or four mixed drinks at fraternity parties was more than he intended to drink 
on those occasions.  Id.  Regarding criterion six, the individual’s psychologist recognized that 
“once a year” the individual clearly drank more alcohol than he intended but noted that there was 
no evidence that the individual reduced or gave up important social, occupational or recreational 
activities as a result of his drinking.  Id.  He further noted that while he understands the DOE 
psychiatrist’s concerns regarding the individual’s blackouts, he believes that if the individual 
suffered from Alcohol Dependence, he would have been so diagnosed in college given his 
drinking habits at the time.  Id. at 162; 164.  The individual’s psychologist concluded that from 
2002-2007, the individual may have been what he termed an “episodic binge drinker” but 
maintained that, in his opinion, the individual currently does not have a problem with alcohol.  
Id. at 143; 162.   
 
The individual’s therapist also opined at the hearing that the individual does not suffer from 
Alcohol Dependence.  Id. at 54.  She based her opinion on having met with the individual and 
speaking with his girlfriend in addition to having reviewed the assessment that the individual 
obtained from a university psychological clinic (Ind. Ex. C) and the November 2008 psychiatric 
report from the DOE psychiatrist.  Tr. at 52; 55.  As part of her evaluation, the individual’s 
therapist also administered a battery of tests.9  Id. at 52.  With regard to the latter, she stated that 
none of the tests revealed that the individual suffered from Alcohol Dependence.10  Id. at 52-54.     
 
After carefully reviewing the testimony and evidence in record, I find that facts in record support 
the DOE psychiatrist’s diagnosis of Alcohol Dependence.  I reached this conclusion for several 
reasons.  First, the individual reported that he consumed three to four beers and then switched to 
mixed drinks.  Ex. 9 at 27-30.  Based on the facts in record, I am convinced that by changing the 
type of alcohol he consumed, the individual developed a higher tolerance for alcohol during 
college.  Second, the individual estimated that he was intoxicated at least six times from April 
2008 until October 2008, drinking six or more mixed drinks on each occasion.  Id. at 38.  I note 
that these periods of intoxication occurred less than one year ago.  Even if I believed that this 
behavior doesn’t meet criterion three, by his own account, the individual recalled that on many 

                                                 
9 The tests that she administered included pen and pencil tests, questionnaires, the Self Administered Alcohol 
Screening Test (SAAST), the Depression Screening Tool and the Client Motivation for Therapy Scale (CMTS).  Id. 
at 52.  She described the SAAST as excellent companion measurements for diagnosing alcohol abuse and 
monitoring the effectiveness of treatment for alcohol.  Tr. at 57.  She explained that a score of “seven” on the 
SAAST indicates that an individual suffers from alcohol dependency and noted that the individual scored a “two” on 
his May 2009 test, reflecting that his current alcohol consumption (if there is any) does not rise to the level of 
alcohol dependency.  Id.    
 
10  She did, however, opine that the individual may suffer from an Adjustment Disorder as defined by the DSM-IV-
TR.  Tr. at 74-79.  She based this opinion on the interaction she had with the individual, as well as the stress and 
anxiety he has experienced over the past three months.  Id.  Because the DOE did not cite any mental health 
concerns other than alcohol dependence in its Notification Letter, I make no findings with regard to any other mental 
conditions from which the individual may suffer. 
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occasions he had consumed more alcohol than he initially intended.  Ex. 6 at 5; Ex. 9 at 36.  
Finally, in the Psychiatric Report, the DOE psychiatrist noted, among other things, that the 
individual continued to consume alcohol at the time of the evaluation, and highlighted the fact 
that the individual had experienced his sixth blackout in five years, with the last occurring one 
and one-half years prior to the evaluation.  Ex. 6 at 4; Tr. at 174.  The individual’s multiple 
blackouts demonstrate that the individual spent a great deal of time intoxicated which seems to 
suggest that he had less time to enjoy social, occupational or recreational activities.  In the end, 
after weighing the testimony and opinion of all the experts, I am persuaded that the facts in 
record support the DOE psychiatrist’s diagnosis of Alcohol Dependence.  
 
B.  Rehabilitation and Reformation 
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual's eligibility for access authorization. See Personnel Security Hearing, 
TSO-0430 (2007); Personnel Security Hearing, Case No. VSO-0244 (1999); Personnel Security 
Hearing, Case No. VSO-0154 (1997), Personnel Security Hearing, Case No. VSA-0154 (1998).  
Therefore, I must consider whether the individual has submitted sufficient evidence of his 
rehabilitation or reformation to resolve the security concerns raised by his diagnosis of Alcohol 
Dependence under both Criteria H and J.  In the end, I must exercise my common sense 
judgment in determining whether an individual’s access authorization should be granted after 
considering the applicable factors set forth in 10 C.F.R. § 710.7(c).   
 
While I think that it is a good sign that the individual has proactively sought alcohol education 
and therapy, there is no evidence in record that supports the notion that the individual has been 
reformed or rehabilitated within a four-month period of time.  Throughout the hearing, the DOE 
psychiatrist vacillated in his opinion before concluding that with four months of sobriety and 
limited participation in Alcoholics Anonymous (AA), the individual had been adequately 
reformed from his Alcohol Dependence.  Tr. at 176-178; 181-184.  In his reluctance to conclude 
that the individual had been adequately reformed, the DOE psychiatrist recommended continued 
monitoring by the individual’s psychologist.  Id. at 177-179.  He also emphasized that, with 
regard to the individual’s rehabilitation, he is willing to rely on monitoring11 with the 
individual’s psychologist to “assure that we are safe.”  Id. at 179; 181.   
 
As an initial matter, there are some aspects of the DOE psychiatrist’s testimony that I found to be 
troubling.  At the hearing, the DOE psychiatrist testified that the individual was “very early in 
the context of choosing a sober lifestyle” and remains at “high risk for future problems.”  Id. at 
174.  In the face of these statements, it is inconsistent that he would find adequate rehabilitation 
and reformation from Alcohol Dependence after only four months of sobriety.  Even if I accept 
February 2009 as the time of the individual’s last drink, as did the DOE psychiatrist, I must find 

                                                 
11 As a condition of his employment, the individual is required to enroll in the DOE’s Human Reliability Program 
(HRP), 10 C.F.R. Part 712.  Tr. at 179.  The HRP is a security and safety reliability program designed to ensure that 
individuals who occupy positions affording access to certain materials, nuclear explosive devices, facilities, and 
programs meet the highest standards of reliability and physical and mental stability.  Safeguards and Security 
Program References, Department of Energy Manual No. 470.4-7, Section A 27 (2005).  As a condition of this 
program, the individual must submit to annual random drug and alcohol testing in addition to a full psychological 
evaluation.  Tr. at 179. 
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that not enough time has elapsed for the individual to prove his reformation.  Furthermore, the 
DOE psychiatrist did not clearly explain why he believed that the individual was rehabilitated.  
At the hearing, the DOE psychiatrist accorded much weight to the testimony of the individual’s 
psychologist who performs “fitness for duty” psychological evaluations for the DOE contractor 
at the site where the individual worked.  Id. at 176.  This is why I believe that his decision to 
“reluctantly” find that the individual had been rehabilitated from his diagnosis of Alcohol 
Dependence after only four months of demonstrated sobriety was in error. 
 
In the administrative review process, Hearing Officers accord deference to the expert opinions of 
mental health professionals regarding the issue of rehabilitation or reformation. See Personnel 
Security Hearing, Case No. TSO-0562 (2008), Personnel Security Hearing, Case No. TSO-0462 
(2007).  The DOE does not have a set policy on what constitutes rehabilitation and reformation 
from an alcohol diagnosis, but instead makes a case-by-case determination based on the available 
evidence.  There are instances where Hearing Officers do not agree with the opinions of experts.  
Recently, an OHA Hearing Officer disagreed with a DOE expert and granted an access 
authorization.  See, e.g., Personnel Security Hearing, Case No. TSO-0751 (2009) (an OHA 
Hearing Officer accorded little weight to the testimony of the DOE consultant psychiatrist in 
finding that the diagnosis of Alcohol Dependence was not clearly supported by facts in record). 
Thus, Hearing Officers are often required to exercise common sense judgment when evaluating 
the expert testimony before them. 
 
In making a determination as to whether the individual has been rehabilitated from Alcohol 
Dependence, I found that there are a number of factors that weigh heavily against the individual.  
First, at the time of the hearing, the individual had been abstinent for four months, which was far 
short of the sobriety time recommended by the DOE psychiatrist in his report.12  Even if the 
individual were to submit to ongoing monitoring, I must look at a fixed period of time when 
making a determination.  Tr. at 181.  Second, it appears that the individual has failed at prior 
attempts at sobriety.  By his own account, the individual has been able to remain abstinent for 
only two to three months at a time.  Id. at 126; Ex. 6 at 6.  Third, the individual’s close friends in 
his support network consume alcohol.  Tr. at 129.  Fourth, the individual continues to associate 
with some of his fraternity brothers who consume alcohol.  Id. at 119.  Finally, the individual’s 
roommate consumes alcohol and keeps alcohol in their home.  Id. at 46.   
 
Notwithstanding these negative factors, the individual’s experts believe that the individual’s 
prior alcohol use is no longer a concern.  Id. at 75-76; 162; 182.  However, during the hearing, 
the DOE psychiatrist remained concerned because of the individual’s December 2007 blackout 
and only four months of demonstrated sobriety.  Id. at 175; 183.  His concerns also remained 
because the individual continues to associate with his fraternity brothers who currently drink 
alcohol.  Id. at 175-176.  Based on the testimony and evidence in record, I am convinced that the 
individual remains at risk for future problems with alcohol.  Tr. at 174.  Using my common sense 

                                                 
12 In cases involving a diagnosis of Alcohol Dependence, a period of nine months is atypical in determining whether 
an individual has been rehabilitated or reformed.  The fact that the DOE psychiatrist recommended that the 
individual remain sober for an “approximate” period of nine months underscores his belief that the individual does 
not have a “fragrant” diagnosis of Alcohol Dependence.  Tr. at 170.   
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judgment, I cannot find that the individual has demonstrated adequate rehabilitation or 
reformation from Alcohol Dependence.  
   

VI. Conclusion 
 
Based on the foregoing, I find that the individual has failed to bring forth sufficient evidence to 
mitigate the security concerns under Criteria H and J.  After considering all of the testimony and 
evidence, I cannot find that granting the individual’s access authorization would not endanger the 
common defense and security and would be consistent with the national interest.  Accordingly, I 
find that the individual’s access authorization should be denied.  Any party may seek review of 
this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 25, 2009 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                         

                                                              August 18, 2009

                     

                                                    DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 1, 2009

Case Number: TSO-0729

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where her work requires her

to have an access authorization.  During a background investigation, the local DOE security office

discovered some derogatory information that created a security concern.  DOE asked the individual

to participate in a Personnel Security Interview (PSI) in order to resolve the information.  The PSI

did not resolve the security concerns. 

On February 25, 2009, the local DOE security office (LSO) sent a letter (Notification Letter)

advising the individual that it possessed reliable information that created a substantial doubt

regarding her eligibility to hold an access authorization.  In an attachment to the Notification Letter,

the LSO explained that the derogatory information fell within the purview of potentially



2/ Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject

to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes

reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the

individual to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

disqualifying criterion set forth in the security regulations at 10 C.F.R. § 710.8, subsection (l)

(hereinafter referred to as Criterion L).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented her own testimony.  The DOE counsel did not present any witnesses.  The

individual and the DOE submitted a number of written exhibits prior to and during the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

her access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting her eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly



consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one potentially disqualifying criterion as the basis for suspending  the

individual’s security clearance, Criterion L.  To support its reliance on Criterion L, the LSO states

that the individual has established a pattern of deliberate financial irresponsibility including a

demonstrated unwillingness or inability to satisfy debts.  A person who carries an excessive amount

of debt presents two security concerns, both relating to reliability and trustworthiness.  First, a person

who shows a pattern of financial irresponsibility may be susceptible to coercion.  Second, the strain

of severe financial problems could cause a person to act contrary to the best interest of national

security.  See Personnel Security Hearing, Case No. VSO-0296 (2000); Personnel Security Hearing,

Case No. VSO-0227 (1999).  This potential vulnerability to blackmail, exploitation and duress calls

into question a person’s judgment, reliability, trustworthiness and her ability to protect classified

information.  See Guideline E of the Revised Adjudicative Guidelines for Determining Eligibility for

Access to Classified Information issued on December 29, 2005, by the Assistant to the President for

National Security Affairs, The White House.  

IV.  Findings of Fact

The individual has experienced financial difficulties since 2000, owing $4,000 in delinquent debts.

In 2003, the individual had a vehicle repossessed after she was unable to make the monthly

payments.  DOE Exh. 1.  In that same year, she was charged with issuing a bad check for $74, and

as a result of her non-payment, a warrant was issued for her arrest.  Id.  Then, in May 2005, a

judgment was filed against the individual for $1,221 due to non-payment of rent.  Since 2005, the

individual has acquired over $22,000 in student loans, using the loans, in part, to purchase a vehicle

and to pay an outstanding judgment.  Id.      

Despite being made aware of DOE’s security concerns and financial expectations in a letter of

interrogatory (LOI) in October 2006, and personnel security interviews (PSIs) in 2007 and 2008, and

despite representations that she would pay her debts, the individual has consistently failed to contact

creditors and pay her debts as she has assured DOE she would do.  Id.  Additionally, the individual

admitted that she failed to contact her creditors because she did not want to think about her debts,

which she attributed to laziness.  In 2008, despite her numerous delinquent debts, the individual

chose to provide over $1,200 to her mother.  She also co-signed a loan application with her spouse

for a Harley Davidson motorcycle.  The individual acknowledged that she has poor credit and has

not taken any steps to remedy the situation.  She has admitted that she was irresponsible in her

financial management and ignored her debt.  Id.    

V. Hearing Officer Evaluation of the Evidence

The key issue under Criterion L is whether the individual has brought forward sufficient evidence

to demonstrate that she is reliable and trustworthy, and that she is no longer subject to pressure,



3/ With regard to one bill for $1,017, the individual testified that she has contacted the company.  However, the

company informed her that they were unable to locate the account in their records despite the individual providing her

maiden name, married name and social security number.  The individual testified and provided documentary evidence

that she is disputing this bill.  As of the date of the hearing, the individual has not received any correspondence from the

company.  Id. at 34, Individual’s Exh. C.  

4/ When questioned about how assets and debts were handled in her 2000 divorce proceeding, the individual stated

that both she and her husband, who were unrepresented, were in such a hurry to complete the paperwork, neither one of

them paid attention to details.  Id. at 26-27.  

coercion, exploitation or duress.  For the reasons set forth below, I find that the individual has

provided sufficient information to resolve the Criterion L concerns at issue.

During the hearing, the individual admitted to a pattern of financial irresponsibility, and cited her

lack of attention to, and motivation to pay her debts as the causes for her financial situation.  She

testified that the majority of her debt was the consequence of a divorce which left her without a job

or income.  Transcript of Hearing (Tr.) at 20.  She testified that both she and her husband were

young, 19 and 20 years old respectively, when they got married and that neither one of them had a

“clue” about how to maintain or manage finances.  Id. at 20-21.  Although the individual

acknowledged that  in some cases she and her husband spent above their means, she testified that

in some other cases their spending was necessary for the maintenance of their family.  Id. at 21.  She

explained that she and her husband had two small children and no health insurance, which meant that

frequent doctor’s visits were straight “out-of-pocket” expenses.  Id.  The individual testified that

none of her debt has ever been related to drug-use, gambling or borrowing from others.  Id. 

At the hearing, the DOE Counsel and the individual reviewed every page of a recent credit report.

The individual testified as well as provided documentary evidence that she has paid all of her

outstanding debt and is current on all of her bills and other items listed in her credit report.  See

Individual Exh. C and D.  3/ The individual also explained other issues in the Notification Letter

regarding her finances.  With respect to a 2003 vehicle repossession, the individual testified that she

got divorced in 2003 and her husband “decided she would have the truck” even though she had no

job or income at the time.  Id. at 25.  The individual further testified that after finding herself about

three months behind in payments, she voluntarily called the loan company and asked them to take

the vehicle.  Id. at 26.  Although she was offered the option to refinance the vehicle, the individual

testified that she told the loan company that there was no way she could afford the monthly note.

The loan company subsequently repossessed the vehicle.  4/  Id.     

The individual also addressed a 2003 bad check for $74 and a 2005 judgment for non-payment of

rent.  With regard to the bad check, the individual testified that the check was written before she

relocated in 2003, that she forgot that she had written the check and the checking account was

closed.  Id. at 27.  She further testified that she was unaware that there was a warrant for her arrest

until she was questioned about it in 2006 during the application process for her security clearance.

Id.  The individual stated that she immediately remedied the situation by paying the fine.  Id. at 28.

This judgment is no longer on the individual’s credit report.  With respect to a 2005 judgment for

non-payment of rent, the individual explained that she and her husband gave notice to their



5/ During the course of the hearing, the individual also addressed other items outlined in the Notification Letter

regarding her finances.  First, the individual acknowledged that she had acquired over $30,000 in student loans while

in college.  Id. at 30.  She testified that it was her understanding that after school bills were paid, the remaining loan could

be used for other purposes.  Id. at 31.   The individual further testified that she used $1,500 of her loan money to purchase

a car to get back and forth from school and other loan money to supplement gas and any other bill she had at the time.

Id.  Second, the individual acknowledged that her second husband asked her to co-sign on a loan application for a

motorcycle.  Id. at 31-32.  She testified that although she did not believe the loan would get approved, she completely

trusted that her husband would pay the bill in a timely fashion.  Id.  The individual further testified that the loan

application was ultimately denied and if asked today she would not co-sign for a loan.  Id.  at 33.  Third, the individual

also acknowledged that she provided her mother with $1,200 in 2008.  She explained that both her mother and her

stepfather are disabled and are raising her 15-year old nephew.  The individual testified that despite her delinquencies,

she made the decision to help her mother who was in financial need and had no other source of income at the time.  Id.

at 46-47.        

apartment complex that they would be moving and indicated to the apartment management that they

were unable to pay the rent owed at the time.  Id. at 29.  The individual further testified that she

verbally arranged a time, about two weeks later, when she would come back and discuss how the rent

would be paid.  According to the individual, by the time she got back to the management office, there

was new management and a judgment against her had already been filed in court.  Id.   The

individual reiterated that she gave notice to the apartment management and that she was never

evicted.  Id. at  30.  She also highlighted in her credit report where the judgment was paid off in

October 2008.  5/  See Individual Exh. D.   

Finally, the individual, who is remarried now, testified that her attitude regarding her finances has

changed, and she is more responsible, mature and committed to managing her money.  Id. at 50-52.

The individual testified that she has a budget and is vigilantly keeping her bills current.  Although

the individual and her husband have separate accounts, the individual testified that her husband

supports her effort to remain fiscally accountable.  

After considering all of the evidence before me, I find that the individual has mitigated the security

concerns raised by her financial irresponsibility.  Guideline F of the Adjudicative Guidelines sets

forth six conditions that can mitigate security concerns arising from financial irresponsibility.  Two

of these conditions are relevant to the present case.  First, security concerns caused by failure or

inability to meet financial obligations could be mitigated “if the conditions that resulted in the

financial problem were largely beyond the individual’s control (e.g.,  . . . divorce or separation), and

the individual acted responsibly under the circumstances.” See Guideline F ¶ 20(b).  Here, a

significant portion of the individual’s debt stemmed from her first marriage and subsequent divorce.

As stated above, the individual, who was first married at the age of 19, admitted that both she and

her husband lacked the skills to manage their finances.  As the parents of two young children, and

no health insurance, I find that the individual faced some financially challenging circumstances

beyond her control, and thus acted responsibly under the circumstances.  Second, security concerns

arising under Guideline F may also be mitigated if “the individual initiated a good-faith effort to

repay overdue creditors or otherwise resolve debts.”  See Guideline F  ¶ 20(d).  In the present case,

the individual presented credible testimony and documentary evidence showing that she had resolved

all of her delinquent debt.  It was clear from the record that the individual had the cash flow to pay

her bills, but lacked the discipline to prioritize these finances.  The individual testified that she has



eliminated  unnecessary expenses.  Tr. at 40.  For example, she stated that she does not like to cook

and previously purchased her meals at restaurants.  Id.  According to the individual, she has saved

money by eliminating dining-out expenses.   She also has no credit cards and is vigilantly following

a budget to avoid any financial problems in the future.  The individual testified that she now takes

her financial responsibilities seriously.  Although her deferred student loan payments will not begin

until August 2010, about a year from the time of the hearing, the individual testified that she now

has about $500 extra a month to apply to loan repayments.  Tr. at 39.  This case is easily

distinguished from other cases that describe individuals who demonstrate financial irresponsibility

by cultivating habits of excessive spending and falling into debt by purchasing frivolous items they

cannot afford.  See Personnel Security Hearing, Case No. TSO-0264 (2007) (individual filed for

Chapter 7 bankruptcy in 1990 due to credit card purchases and accumulated additional $56,000 in

consumer debt by 2005); Personnel Security Hearing, Case No. TSO-0217 (2007) (individual with

two bankruptcy filings and foreclosure admitted living beyond means and continued to purchase

luxury items).  Here, the individual, although undisciplined about resolving debt despite assurances

made to the DOE that she would take care of it, did not purchase frivolous items or make excessive

credit card purchases.  The individual clearly made poor judgment calls regarding her finances.

However, I am convinced by the testimony and demeanor of the individual that she has matured

considerably and has a more responsible attitude regarding her finances. Again, the individual has

resolved her delinquent debts, follows a budget, and has eliminated unnecessary expenses.  I am

persuaded by the evidence before me that the individual will remain financially responsible in the

future.  After considering the “whole person,” I am convinced that the DOE can rely on the

individual’s ability to make sound judgment calls regarding the safeguarding of classified

information.  See Adjudicative Guidelines at (2)a.  I  therefore find that the individual has

sufficiently mitigated the LSO’s concerns under Criterion L.

        

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion L.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

brought forth convincing evidence to mitigate the security concerns associated with Criterion L.  I

therefore find that restoring the individual’s access authorization would not endanger the common

defense and security and would be consistent with the national interest.  Accordingly, I find that the

individual’s access authorization should be restored.  Any party may seek review of this Decision

by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: August 18, 2009       





*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   April 3, 2009 
 
Case Number:   TSO-0730 
 
This Decision concerns the eligibility of  XXXXX XXXXX (hereinafter referred to as “the 
Individual”) to obtain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s security clearance should not be granted. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning her eligibility for a security 
clearance.  Specifically, the LSO characterized this information as indicating that the Individual 
had deliberately misrepresented or omitted required information during the DOE security 
clearance process, engaged in unusual conduct which brought her honesty, trustworthiness, and 
reliability into question, and been diagnosed by a licensed clinical psychologist with an illness or 
mental condition of a nature which causes, or may cause, a significant defect in judgment or 
reliability. 1 
 

                                                 
1  The Notification Letter alleges that the Individual has: (1) “deliberately misrepresented, falsified, or omitted 
significant information from a Questionnaire for Sensitive (or National Security) Positions . . .  in response to 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to ' 710.20 through ' 710.31,@ 10 C.F.R. ' 710.8(f); (2) “An illness or mental 
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a 
significant defect in judgment or reliability,” 10 C.F.R. § 710.8(h); and (3) “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. ' 710.8(l).   
   



 
 

2

The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for access 
authorization.  The Individual requested a hearing, and the LSO forwarded the Individual’s 
request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as 
the Hearing Officer in this matter on April 6, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from a 
Personnel Security Specialist, the Individual, her supervisor, and the DOE Psychologist.  See 
Transcript of Hearing, Case No. TSO-0730 (hereinafter cited as ATr.@). The LSO submitted 18 
exhibits, marked as DOE Exhibits 1 through 18, while the Individual submitted 11 exhibits, 
marked as Individual’s Exhibits 1 through 11. 
 
II. FINDINGS OF FACT 
 
The QNSP 
 
On May 23, 2005, the Individual, completed, signed, and submitted a Questionnaire for National 
Security Positions (QNSP) to the Local Security Office (LSO).2  Question 21 of the QNSP asked 
“In the last 7 years have you consulted with a mental health professional (psychiatrist, 
psychologist, counselor, etc.) or have you consulted with another health care provider about a 
mental health related condition?”  DOE Exhibit 10 at 7.   The Individual checked the box labeled 
“no” in response to this question.  Id.   
 
Question 22 of the QNSP asked if the Individual had, in the last 7 years, left a job under various 
unfavorable circumstances and asked the applicant to list every job left under unfavorable 
circumstances during the previous seven years.  Id.   The Individual checked the box labeled 
“yes” in response to this question and listed one such employment at Employer A.  Id.   
 
The OPM Investigation 
 
The Office of Personnel Management (OPM) conducted a routine investigation of the Individual 
and issued a report of its investigation on August 28, 2007.3   The OPM Report indicates that its 
investigation was conducted from August 25, 2005, until April 1, 2006.  DOE Exhibit 18 at 24.  
The OPM investigation revealed a large volume of derogatory information concerning the 
Individual.  During her interview with the OPM investigator, the Individual admitted that she had 
physically attacked a former roommate by grabbing her hair, pulling her down and then hitting 
her.4  DOE Exhibit 18 at 24.  The Individual had been consuming alcohol to the point of 

                                                 
2 The original version of this QNSP appears in the record as Exhibit 10.  A corrected version of this QNSP appears 
in the record as DOE Exhibit 11. 
   
3  The OPM Report appears in the record as DOE Exhibit 18. 
 
4 The OPM investigator interviewed the Individual’s former roommate.  The former roommate reported that the 
Individual had physically attacked her.  DOE Exhibit 18 at 46. 
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intoxication when this incident occurred.  The Individual also indicated that while she was 
employed as a temporary worker, she was dismissed from a work assignment because she had 
written “mow [the Individual’s name] grass” on a coworker’s calendar.  Id.  The Individual 
indicated that she was employed at the time by a temporary agency which promptly reassigned 
her to another employment location.  Id.  Her employer at the time of this incident is listed on her 
QNSP as the temporary agency.  Id.   
 
The Individual informed the OPM Investigator that she had been employed by Employer A.  
DOE Exhibit 18 at 25.  While employed at Employer A, the Individual had difficulty keeping up 
with the workload.  Id.  When she complained to her supervisor, she was informed that she had 
two weeks to “shape up.”  Id.  The Individual then resigned from Employer A.  Id.                            
   
The Individual also indicated that she had been employed as a psychiatric technician by 
Employer B.  DOE Exhibit 18 at 25.  The OPM Report states that Employer B found her to be 
“unsuitable for this position” and laid her off.  Id.  The OPM Report indicates that the Individual 
reported that she did not list her employment by Employer B in her QNSP because her 
termination by Employer B did not fit any of the definitions set forth in QNSP Question No. 22.  
DOE Exhibit 18 at 28.  
 
The OPM investigator interviewed Employer B’s human resources administrator.  The human 
resources administrator supplied the OPM investigator with the Individual’s personnel file.  That 
file contained a memorandum signed by a former personnel director which states in pertinent 
part: “[The Individual] was separated during this interim period of employment as a result of 
concerns from clinical management relating to behaviors on the job which would most likely 
interfere with [the Individual’s] ability to provide full attention to the care and treatment of our 
patients.”  DOE Exhibit 18 at 49. 
 
The OPM investigator interviewed a representative of a temporary agency that had employed the 
Individual.  The representative indicated that the Individual had been placed in three assignments 
from which the temporary agency’s customers asked that she be removed.  DOE Exhibit 18 at 
39-41.   
 
The OPM investigator interviewed the office manager of Employer A.  The office manager 
indicated that the Individual had been hired as a buyer/planner with some receptionist and 
accounting responsibilities.  DOE Exhibit 18 at 41-42.  The office manager further stated that the 
Individual was terminated because she: 
 

Was unable to perform her duties and unsatisfactory job performance. The 
[Individual] did not enter some invoices into the record keeping system and they 
were later found in the trash can.  Several prior warnings had been given to the 
[Individual] about her work, to which the [Individual] responded additional help 
needed to be hired because her work was too much for one person to handle. 

 
DOE Exhibit 18 at 52.  The office manager also asserted that the Individual had contacted 
Employer A and indicated that she would consult with an attorney if Employer A did not 
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describe her title as a buyer or planner to prospective employers contacting Employer A for 
references.  Id.  
 
The OPM investigator interviewed a senior manager of Employer C, who indicated that the 
Individual “would sometimes inflate her title or importance in her job when dealing with 
customers.”  DOE Exhibit 18 at 44.  The senior manager further indicated that “she was 
cautioned to use her true title in her job activities.”  Id.            
 
The PSIs 
 
The LSO conducted two Personnel Security Interviews (PSI) of the Individual.  The first PSI was 
conducted on November 15, 2007, and the second PSI was conducted on November 19, 2007.5    
 
During the November 15, 2007, PSI, the Individual indicated that she was prescribed Cymbalta, 
which she described as an anti-anxiety medication.  DOE Exhibit 6 at 14.  The Individual was 
also asked about the circumstances under which she left Employer A.  The Individual explained 
that she resigned, effective immediately, when she was informed that she had two weeks to 
improve her performance.  Id. at 19-20.  The interviewer told the Individual that Employer A 
asserted that she failed to enter some invoices which were subsequently found in a trash can.  
The Individual denied this assertion.  Id. at 21.  The interviewer also stated that Employer A had 
asserted that the Individual had threatened legal action against Employer A if it did not describe 
her former position as buyer/planner to her prospective employers seeking confirmation of her 
employment with Employer A.  Employer A apparently did not consider the Individual to have 
been a buyer or planner.  The Individual stated that she was in fact hired as a buyer/planner.  Id. 
at 22-24.  The Individual also stated “I did let them know that if there were slanderous remarks 
made that I would talk to an attorney to find out what my options were.”  Id. at 23-24.  The 
Individual admitted that she had not included her employment at Employer A in the application 
she submitted to Employer D.  Id. at 25.  The Individual contended that she verbally informed 
Employer D of her employment with Employer A.  Id.  The interviewer stated to the Individual 
that Employer E had indicated that it cautioned her against using an inflated job title when 
interacting with customers.  Id. at 28.  The Individual denied this allegation.  Id. at 31.    
 
When the Individual was asked why she left Employer B, she stated that she left because she was 
unable to pass a test.  Id. at 40.      
 
The Individual was asked about accessing her ex-husband’s financial records on-line.  The 
Individual stated that she had done so at his request.  She was only able to do so because he had 
provided her with his password.  Id. at 52-54.  She denied that she had ever accessed her ex-
husband’s account with malicious intent.  Id. at 54.   
   
The Individual stated that she was arrogant when employed by Employer E. Id. at 31.  The 

                                                 
5   The transcript of the PSI conducted on November 15, 2007, appears in the record as DOE Exhibit 6.  The 
Transcript of the PSI conducted on November 19, 2007, appears in the record as DOE Exhibit 7. 
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Individual later stated that she was arrogant as a student in college.   Id. at 49.                            
  
At the November 19, 2007, PSI, she admitted physically attacking her roommate on the 
Individual’s 21st birthday.  DOE Exhibit 7 at 32.  The Individual further admitted that she had 
been consuming alcohol at the time of this incident.  Id.  The Individual opined that she “used to 
have a temper problem.”  Id. at 36.  However, she believes she has matured since then.  Id.  The 
Individual stated that she still has a problem with “worrying too much.”  Id.  The Individual 
indicated that she and her child had received family counseling services while she was 
undergoing a divorce in 2005.  Id. at 42-43.  The Individual emphatically stated that she has 
never been arrogant.  Id. at 52.  The Individual indicated her intention to obtain further 
counseling.  Id. at 63.  The Individual stated that she still has some self-esteem issues.  Id.  The 
Individual stated that she had been diagnosed with depression and anxiety by her family doctor.  
Id. at 65.  She admitted that a lot of people saw her as arrogant.  Id. at 68.   
 
The Family Doctor’s Report of Medical Treatment 
  
The day after the November 19, 2007, PSI, the Individual submitted a report of medical 
treatment signed by her family doctor.6  The report of medical treatment indicated that the 
Individual suffered from depression and a seizure disorder.  The report of medical treatment 
further indicated that the family physician believed that the Individual’s prognosis was good, and 
that her judgment was not impaired.  DOE Exhibit 12 at 1.             
 
The Psychologist’s Evaluation 
 
At the request of the LSO, the Individual was evaluated by a DOE consultant psychologist (the 
Psychologist).  The Psychologist reviewed selected portions of the Individual’s personnel 
security file, interviewed the Individual, and administered three standardized psychological tests 
to the Individual.7  After completing his evaluation of the Individual, the Psychologist issued a 
report in which he opined, in pertinent part: 
 

She presents with a mental condition that is diagnosable and there would be a 
likely consensus from her history and testing that she is reliably diagnosed with a 
narcissistic personality disorder.  There are histrionic and borderline features as 
well. . . . She is reliably diagnosed in the Cluster B personality disorders and 
demonstrates histrionic and borderline features depending on the context and 
demand.       

 
DOE Exhibit 8 at 7.  The Psychologist recommended that the Individual receive a psychiatric 
consultation and personal psychotherapy to address her disorder.  Id. at 8.   In a letter to the LSO 

                                                 
6  A copy of this report appears in the record as DOE Exhibit 12. 
 
7  Specifically, the Minnesota Multiphasic Personality Inventory-2 (MMPI-2), Personality Assessment Inventory 
(PAI), and the Quickview Social History Basic Report and Clinical Supplement (QSHBRCS). 
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dated October 8, 2008, the Psychologist further opined that the Individual “had not demonstrated 
a history of reliability” and that her “habitual pattern of poor judgment and significant deficits in 
trustworthiness is unlikely to change.”  DOE Exhibit 9 at 1.      
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
A.  Criterion F 
 
The Notification Letter alleges that the Individual omitted information from her QNSP.  
Specifically, the Notification Letter alleges that the Individual’s answer to QNSP Question 22, 
which asked if the Individual had left a job under various unfavorable circumstances during the 
preceding seven years, was incomplete.  The Individual only listed one job that she left under 
unfavorable circumstances, Employer A.  The Notification Letter asserts that the Individual left 
several other employers under unfavorable circumstances during the seven-year period preceding 
the QNSP.  Specifically, the Notification Letter asserts that the Individual was terminated by 
Employer B and left several temporary assignments under unfavorable circumstances. 
 
The Notification Letter also alleges that the Individual’s answer to QNSP Question 21, which 
asked if she had consulted with a mental health professional or another health care provider 
about a mental health related condition, was incomplete.  The Individual’s answer to Question 
21, provided on May 23, 2005, indicated that she had not done so.  However, during her 
November 15, 2007, and November 19, 2007, PSIs, the Individual indicated that her family 
physician had diagnosed her with depression and anxiety and prescribed her with Cymbalta, a 
psychotropic medication.  Accordingly, the LSO properly invoked Criterion F. 
   
Deliberately omitting or concealing relevant facts in a process for determining eligibility for 
access authorization demonstrates questionable judgment and lack of candor, and can also raise 



 
 

7

questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.  See Guideline E of the Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information, issued on December 29, 2005, by the Assistant to the 
President for National Security Affairs, The White House (Adjudicative Guidelines).   
 
The Individual’s testimony has not resolved the security concerns arising from her omission of 
Employer B from her response to QNSP Question 22.  While the Individual’s demeanor at the 
hearing appeared credible, her explanations of how she came to omit the circumstances 
surrounding her departure from Employer B have been somewhat inconsistent.  At the hearing, 
the Individual first attributed her omission of Employer B from her response to QNSP Question 
22 to an inadvertent lapse of memory.  Tr. at 214.  She then testified that she was not 
“technically” required to list her employment at Employer B because she worked there less than 
90 days.  Tr. at 214.  She next testified that she omitted her employment at Employer B because 
she “thought [she] was laid off from [Employer B].”  Tr. at 215.  She further noted that she had 
correctly reported her departure from Employer A under unfavorable circumstances at her 
November 15, 2007, PSI.  Tr. at 215.8  The Individual’s inconsistent statements regarding her 
omissions prevent me from being sufficiently convinced of her credibility to allow me to 
conclude that she has mitigated the concerns arising from her omission of her departure from 
Employer B under unfavorable circumstances.  
 
The evidence in the record shows that two temporary agencies employed the Individual during 
the seven years preceding her submission of the QNSP.  This evidence also shows that the 
Individual’s employment at a number of her assignments under these temporary agencies ended 
under unfavorable circumstances.  The Individual’s answer to QNSP Question 22 does not 
include any of these assignments.  The Individual indicates that she omitted these events from 
her response to Question 22 because she was employed by the temporary agencies rather than the 
firms where the temporary agencies assigned her to work.  Because Question 22 is ambiguously 
worded, the Individual’s conclusion that she was not required to list job assignments from which 
she was removed appears reasonable, and her omissions are understandable under the 
circumstances.  The security concerns raised by her omission of her temporary job assignments 
from which she was removed from her response to Question 22 are therefore resolved.               
 
The Notification Letter’s allegations that the Individual omitted treatment for depression and 
anxiety by the Individual’s family doctor from her response to Question 21 have also been 
resolved by the Individual’s testimony.  The Individual provided her response to Question 21 on 
May 23, 2005.  The Individual testified that her family doctor began treating her for anxiety and 
depression in October or November of 2005.  Tr. at 233-234, 237-238.  There is no evidence in 
the record contradicting this testimony.  Accordingly, I am convinced that the Individual did not 
report her physician’s prescription of an anti-anxiety and anti-depression drug on her May 23, 

                                                 
8  The Individual had reported to the OPM Investigator that she omitted her employment at Employer B from her 
QNSP because the circumstances concerning her departure from Employer B did not fit any of the definitions set 
forth in Question No. 22.  During her November 15, 2007, PSI, she had stated that she left Employer B, because she 
was unable to pass a test and was agitated by a patient’s behavior.  DOE Exhibit 6 at 40. 
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2005, QNSP because she did not receive this prescription until several months after she 
submitted the QNSP.        
 
B.  Criterion H 
 
As I have discussed above, the Psychologist diagnosed the Individual with a narcissistic 
personality disorder with histrionic and borderline features.  The Psychologist further opined that 
the Individual “had not demonstrated a history of reliability” and that her “habitual pattern of 
poor judgment and significant deficits in trustworthiness is unlikely to change.” DOE Exhibit 9 
at 1.  The Psychologist recommended that the Individual receive a psychiatric consultation and 
psychotherapy to address her disorder.  Id. at 8.  Accordingly, the LSO properly invoked 
Criterion H.      
  
At the hearing, the Individual acknowledged that she has a personality disorder.  To the 
Individual’s credit, she realizes that this disorder has been the source of interpersonal and 
workplace difficulties for her and recognizes the necessity for change in order to address her 
disorder.  She has testified that she recognizes that she needs counseling and has been 
sporadically meeting with a counselor.  She is also being treated with medication, Cymbalta, 
which improves her functioning as well as her ability to address her disorder.  Moreover, the 
Individual has presented a great deal of evidence, including the testimony of her present 
supervisor, showing the interpersonal and vocational progress that the Individual has made 
during the preceding year.  The Individual is now a highly valued employee.     
 
The Individual’s acceptance of the diagnosis and recognition that she must address it are 
excellent first steps toward mitigation of the security concerns raised by her personality disorder.  
However, her progress has not sufficiently mitigated these concerns for me to conclude that they 
have been resolved in her favor.  At the hearing, the Psychologist convincingly testified that the 
Individual needs to adopt a more intensive approach to addressing her disorder.  According to the 
Psychologist, the Individual needs a full psychiatric evaluation and then must engage in intensive 
psychotherapy.  Without such treatment, there is a concern that the Individual will experience a 
return of the disorder’s symptoms. 
   
C. Criterion L   
 
The record shows that the Individual physically attacked her roommate.  The Individual also has 
an extensive history of workplace issues.  A significant number of her co-workers and employers 
have reported concerns about the Individual’s emotional stability, judgment, reliability and 
honesty.9  This information raised security concerns under Criterion L. 
 
The security concerns raised by the Individual’s attack on her former roommate have been 
mitigated by the passage of time, over eight years, without further incidents of violence.  
Moreover, this incident occurred on the Individual’s 21st birthday, when she was of a relatively 

                                                 
9  The Individual also had a number of attendance and performance issues at employers and firms where she worked 
as a temporary.  However, poor performance alone does not raise security concerns. 
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youthful age.       
 
The concerns raised about her emotional stability, judgment, reliability, honesty and 
trustworthiness have been somewhat mitigated by the passage of time.  Moreover the behaviors 
which led to these concerns are likely attributable to her personality disorder.  Since the 
Individual has recognized that she has a personality disorder and has begun to seek treatment for 
the disorder, these concerns have been partially mitigated.  For the same reasons that the 
Criterion H concerns remain unresolved so are the Criterion L concerns that stem from her 
personality disorder.  
 
The Notification Letter also asserts that the Individual (1) accessed her estranged husband’s 
financial records, (2) threatened legal action against an employer if it were to provide inaccurate 
information to prospective employers, (3) was suspected by Employer B of misappropriating 
funds and falsifying official documents, and (4) omitted the name of a former employer from a 
job application in order to improve her chances of being hired.                 
 
It is not clear why the LSO asserts that accessing an estranged spouse’s financial records raises a 
security concern, especially in light of the fact that the Individual submitted a copy of a general 
power of attorney signed by the Individual’s ex-spouse that provided the Individual with broad 
powers over the ex-spouse’s financial affairs.  Individual’s Exhibit 11.  Nor has the LSO 
explained why an Individual’s assertion of her legal rights in a dispute raises a security concern.  
The accusation that the Individual was suspected by Employer B of misappropriating funds and 
falsifying official documents is not sufficiently supported in the record.  The record only shows 
that a document in her personnel file relating to the Individual’s application for unemployment 
benefits has a handwritten comment stating “willful abuse or misappropriation of state funds 
falsification of an official document affecting employee.”  DOE Exhibit 18 at 49.   It is not clear 
who added this comment to this document or whether this comment even pertains to the 
Individual.  Therefore, I do not consider it to be reliable information which raised a security 
concern about the Individual.   Finally, I note that the Individual apparently omitted Employer A 
from her employment history on an employment application submitted to a recent employer.  
This omission does not raise a significant security concern under Criterion L.           
             
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria F, H, and L.  I 
find that unmitigated security concerns remain under each of these criteria.  Accordingly, the 
Individual has not demonstrated that granting her security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be granted at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
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Date: September 24, 2009 



*  The original of this document contains information which is subject to withholding from 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 6, 2009 
 
Case Number:  TSO-0731 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should not be restored.     
 

I. Background 
 
The individual has been employed by a Department of Energy (DOE) contractor since 1985 in a 
position that requires him to hold a security clearance.  In the spring of 2006, the individual 
began experiencing hallucinations and on July 6, 2006, admitted himself into a hospital for a 
psychiatric evaluation.  Ex. A at 4-6.  Reports from an attending physician dated July 6 and 7, 
2006, (medical reports) revealed that the individual had been severely abusing cocaine for two 
and one-half years.  Ex. D; Ex. E.  These medical reports prompted the local DOE security office 
(LSO) to review the individual’s most recently executed Questionnaire for National Security 
Positions (QNSP) dated November 19, 2004, in which he certified that he had never illegally 
used a controlled substance or prescription drug.  (Ex. G)  He further certified that he had never 
used a controlled substance while possessing a security clearance.  Id.    
 
Based on concerns arising from the medical reports and the individual’s responses on his QNSP, 
the LSO conducted a Personnel Security Interview (PSI or Ex. A) with the individual in July 
2008.  The PSI did not resolve the concern regarding the individual’s cocaine use or discrepant 
information on his QNSP.  Accordingly, on March 13, 2009, the LSO sent a letter (Notification 
Letter) advising the individual that it possessed reliable information that created a substantial 
doubt regarding his eligibility to hold a security clearance.  In an attachment to the Notification 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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Letter, the LSO explained that the derogatory information fell within the purview of two 
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, 
subsections (f) and (k) (hereinafter referred to as Criteria F and K respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations by requesting an administrative review hearing.  On April 6, 2009, the Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of his wife.  In addition to the testimonial 
evidence, the DOE submitted eight exhibits into the record and the individual tendered ten 
exhibits.  The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various 
documents that were submitted by the DOE Counsel during this proceeding constitute the 
agency’s exhibits and shall be cited as “Ex.”  Documents submitted by the individual shall be 
cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria F and K, as bases for suspending the 
individual’s security clearance.  With regard to Criterion F, the LSO cites statements that the 
individual made during a July 17, 2008, interview with a DOE representative in which, the 
individual admitted that: (1) he began using cocaine in May 2004 when he was golfing, (2) he 
answered “no” to question #24 of his QNSP Part 2 dated November 19, 2004, because he did not 
want to admit that he was a cocaine user; (3) he lied because he never used cocaine at work and 
thus never felt that it was relevant, (4) he should have answered “yes” to question #24 of his 
QNSP Part 2 dated November 19, 2004, but thought that his security clearance would be 
suspended or he would lose his job, (5) he did not deliberately falsify his QNSP, but stated that it 
might be an oversight, and (6) he may have gotten the dates mixed up and cannot state with 
certainty the exact date that he began using cocaine.  Ex. H.  As for Criterion K, the LSO relies 
on the following information: (1) during his July 2008 PSI, the individual stated that he used 
cocaine after being granted a DOE access authorization3, (2) the individual used a line of credit 
in the amount of $18,000 to purchase cocaine which contributed to the Chapter 7 bankruptcy4 

                                                 
2  Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National Security Positions, a 
personnel qualifications statement, a personnel security interview, written or oral statements made in response to 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to § 710.20 thru 710.30.” 10 C.F.R. § 710.8 (f).  Criterion K relates to information 
that a person has “[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance 
listed in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act 
of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or 
administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by 
Federal law.” 10 C.F.R. § 710.8(k). 
   
3 During a July 2008 PSI, the individual reported that he began using cocaine in May 2004, but later claimed that his 
first use occurred while on a golfing trip in March 2005.  Ex. A at 52; Tr. at 69.  
 
4 The department has not raised the individual’s bankruptcy as a security concern under Criterion L.  I therefore 
make no findings regarding the individual’s financial responsibility. 
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that he filed in May 2008, (3) records from an attending physician indicate that on July 6, 2006, 
the individual tested positive for cocaine and revealed evidence of polysubstance abuse, and (4) 
records dated July 7, 2006, indicate that the individual had severely abused cocaine for two 
years.  Id.  
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s honesty under Criteria F and his illegal drug use under Criterion K.  The 
security concerns associated with Criteria F and K are as follows.  With regard to Criterion F, 
substantial security concerns are raised when an individual is not forthcoming with security 
personnel. “Conduct involving questionable judgment, lack of candor, dishonesty, or 
unwillingness to comply with rules and regulations can raise questions about an individual’s 
reliability, trustworthiness and ability to protect classified information.  Of special interest is any 
failure to provide truthful and candid answers during the security clearance process or any other 
failure to cooperate with the security clearance process.” See Guideline E of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Revised Adjudicative Guidelines).  As for Criterion K, the use of an illegal drug is a 
security concern both because it may impair an individual’s judgment and because it raises 
questions about a person’s ability or willingness to comply with laws, rules and regulations.  See 
Id. at Guideline H. 
 

III. Findings of Fact 
   
The individual began using cocaine while possessing a DOE security clearance.  Tr. at 37.  
Sometime in early 2006, the individual became “delusional” and began to experience 
hallucinations which resulted in several calls to the police.  Ex. A. at 4-5.  On two separate 
occasions, the individual thought that he saw someone in the woods behind his house wearing 
night-vision goggles.  Id.  The individual called the police and when the officer arrived, they 
both attempted to find the person, but the officer found no one.5  Id.  Shortly thereafter, the 
individual began to “hear things” and only weeks after he reported seeing someone wearing 
night-vision goggles, the individual called the police to report that there were “remote-controlled 
vehicles” that were spying on him from his attic.  Id.  When the police arrived, they found no 
such vehicles.  Id.  In his next call to the police, the individual informed them that he had caught 
one.  Id.  When the police arrived for a third time, they found no vehicles but promptly escorted 
the individual to the hospital to get psychiatric help.  Id.   
 
The individual remained in the hospital for the evening and on July 6, 2006, decided to admit 
himself for psychiatric evaluation.  Ex. A at 4-6.  That same day, the individual reported to his 
supervisor that he would be in the hospital for a mandatory four-day stay.  As a precaution, the 
individual’s clearance was immediately suspended and remained in a suspended status while the 
individual was on a 90-day medical leave.  Ex. A at 4; 6.  On July 6, 2006, the individual was 
evaluated and diagnosed as suffering from Psychosis, not otherwise specified, polysubstance 

                                                 
5 The individual now admits that the person he thought he saw was a “manifestation” of his mind.  Ex. A. at 5.  He 
also admits that he used cocaine prior to each of these episodes.  Id. at 8.     
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abuse and Personality Disorder, not otherwise specified.6  Reports from an attending physician 
also revealed that the individual had been severely abusing cocaine for two and one-half years.  
Ex. D; Ex. E.     

 
IV. Regulatory Standard and the Individual’s Burden 

 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

V.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should not be 
restored because I cannot conclude that restoring the individual’s access authorization would not 
endanger the common defense and security and would be consistent with the national interest.  

                                                 
6 There are several references in the record to other mental health issues that the individual suffered from.  Most 
recently, in June 2008, the individual was diagnosed as suffering from polysubstance abuse and Bipolar Disorder.  
Ind. Ex. 10.  Since the agency did not raise these diagnoses as security concerns under Criterion H, I make no 
findings with regard to any of these possible mental health illnesses or conditions that are apart of this record. 
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10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 
A.  Criterion F – Falsification  
 
False statements by an individual in the course of an official inquiry regarding a determination of 
eligibility for DOE access authorization raise serious issues of honesty, reliability and 
trustworthiness.  The DOE security program is based on trust, and when a security clearance 
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted 
again in the future.  See, e.g., Personnel Security Hearing, Case No. VSO-0013 (1995).7 
 
Cases involving verified falsifications or misrepresentations are nonetheless difficult to resolve 
because there are neither experts to opine about what constitutes rehabilitation from lying nor 
security programs to achieve rehabilitation. See id.  Therefore, Hearing Officers must look at the 
statements of an individual, the facts surrounding the misrepresentation or false statement and 
the individual’s subsequent history in order to assess whether the individual has rehabilitated 
himself from the falsehood and whether restoring the security clearance would pose a threat to 
national security.  Id. 
 
After reviewing the evidence and testimony in the record, I find that the individual has not 
mitigated the security concerns involving his falsification.  As in initial matter, I find that the 
individual has not offered a consistent or convincing explanation for his falsification.  At his July 
2008 PSI, the individual admitted that he first used cocaine in May 2004.  Ex. A at 52.  In his 
July 2008 PSI, he stated that he did not disclose his cocaine use to DOE because he did not think 
that it was relevant.  Ex. A at 58.  He also stated the he did not disclose the information because 
he thought that he would lose his job.  Id.  At the hearing, the individual offered a different 
explanation for his failure to report his cocaine use.  The individual testified that his falsification 
was an oversight and that he mixed up the dates.  Tr. at 42-46.  He admitted at the hearing that he 
had used cocaine but denied using the illegal drug at the time he completed the QNSP in 
November 2004.  Id. at 41.  He also maintained that he never used cocaine prior to the spring of 
2005.  Id. at 44.  The individual explained that during his July 2008 PSI, he reported May 2004 
as the date of his first use because he was “absolutely sure” that he was “40-years-old” and that it 
was the “spring-time” when his first use occurred.  Id. at 42.  He also claims that in calculating 
the date of his first use, he took his age at the time of the July 2008 PSI, 44, and subtracted four 
years back to 40, which gave him the year 2004.  Id. at 43.  Since he knew that he only went 
golfing in the spring, he reported that he first used cocaine in May 2004.  Id.  The individual 
maintained that he forgot to factor his birthday into his calculations and noted that in May 2004, 
he was only 39-years-old.  Id. at 44.   
 
Given the evidence and testimony in record, I am not convinced that the individual’s 
inconsistencies are simply a matter of miscalculation.  First, the individual did not voluntarily 
disclose his falsification.  He did not report his cocaine use until he admitted himself into the 
hospital and there is no evidence in the record that the individual would have reported the 

                                                 
7 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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derogatory information otherwise.  Second, during the period that the individual maintained the 
falsification, he was a mature adult.  Thus, there is no basis for ascribing this falsification to 
immaturity.  Third, the individual has held a security clearance for many years.  He had many 
opportunities during the time he abused cocaine to disclose the truth to the DOE, and as a 
clearance-holder, was well aware of the consequences of non-disclosure.  Despite that 
knowledge, even after DOE discovered that the individual had used cocaine extensively, the 
individual offered inconsistent statements to explain his reason for withholding this information 
from the DOE.  See Personnel Security Hearing, Case No. TSO-0415 (2007) (an individual’s 
willingness to conceal information from the DOE in order to avoid adverse consequences is an 
action that is simply unacceptable among access authorization holders)  Fourth, the individual 
admitted during his July 2008 PSI that he intentionally failed to disclose his drug use because he 
knew that he would lose his job.  Ex. A at 58.  Finally, during the two-year period that the 
individual maintained the falsehood, the individual was vulnerable to blackmail, pressure or 
coercion.  For all of the foregoing reasons, I find that the individual has failed to mitigate the 
security concerns raised by Criterion F. 
 
B.  Criterion K – Cocaine Use 
 
As mentioned above, the individual’s use of cocaine gives rise to a Criterion K concern.  When 
resolving the question of the individual’s eligibility for access authorization, in addition to the 
applicable factors prescribed in 10 C.F.R. § 710.7(c), I must also consider the applicability of the 
mitigating conditions8 set forth under Guideline H of the Revised Adjudicative Guidelines.   
 
In this instance, there are a number of factors that weigh heavily against the individual.  At the 
outset, the individual provided conflicting testimony regarding the motivation for his drug use.  
At his July 2008 PSI, the individual stated that he began using cocaine because of his hectic 
work schedule.  Ex. A at 13; see also, Tr. at 61.  At the hearing, however, the individual provided 
a different explanation.  The individual testified that in early 2006, he discovered disturbing 
images on his son’s computer.  Id. at 16; 62.  Shortly thereafter, he and his wife soon discovered 
that his son was bi-sexual, which caused him to be “very upset.”  Id. at 17.  The individual 
testified that his friend9 was present and offered him and his wife cocaine to help them deal with 
the “trauma.”10  Id. at 17; 38.  The individual stated that his friend took out “three lines of 

                                                 
8 In this instance, I specifically consider mitigating conditions set forth in sections 26(a): the behavior happened so 
long ago, was so infrequent, or happened under such circumstances that it is unlikely to recur or does not cast doubt 
on the individual’s current reliability, trustworthiness, or good judgment; 26(b): a demonstrated intent not to abuse 
any drugs in the future, such as: (1) disassociation from drug-using associates and contacts; (2) changing or avoiding 
the environment where drugs were used; and (3) an appropriate period of abstinence; and 26(d): satisfactory 
completion of a prescribed drug treatment program, including but not limited to rehabilitation and aftercare 
requirements, without recurrence of abuse, and a favorable prognosis by a duly qualified medical professional.  See 
Guideline H of the Revised Adjudicative Guidelines.  The remaining mitigating conditions have no application to the 
facts of this case. 
 
9 The individual met a gentleman at his son’s Cub Scout den.  Ex. A at 13.  They quickly became friends and began 
golfing on several occasions.  Id. 
 
10 In the medical reports dated June 6-7, 2006, the attending physician noted that the individual was upset about his 
son’s sexuality.  Ex. F at 1; Tr. at 38.  
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cocaine” and placed them on the table, however, neither he nor his wife used it.  Id.  In fact, he 
maintained that he and his wife were both “shocked” that their friend used cocaine and were 
unaware of his use prior to that day.  Id.  Two weeks later, the individual used cocaine with the 
same friend while golfing.  Id. at 69.  Throughout the hearing, the individual explained that 
discovering his son’s sexuality put him “over the edge” and maintained that it was the impetus 
that propelled him to use cocaine.  Id. at 61-62.  I note that during the hearing, it remained a 
difficult subject for the individual to discuss.  Tr. at 62.  However, based on his inconsistent 
statements, I am not convinced that the “trauma” that the individual allegedly experienced as a 
result of discovering his son’s sexuality precipitated his cocaine use.  Second, the individual’s 
medical records show that he has severely abused cocaine.  Ind. Ex. 2.  In addition, the individual 
testified that he had “issues” with cocaine and admitted that he could not go one week “without 
thinking about it or obtaining it, or in some way, shape or form, procuring it and doing it.”  Ex. A 
at 58; Tr. at 75.  At the hearing, the individual offered a report from his psychiatrist11 dated 
July 1, 2009, in which she opined that the individual’s drug abuse was an “isolated incident.”12  
Ind. Ex. 10.  However, the individual’s medical records show severe cocaine abuse for at least 
two years.  Therefore, I find that the individual’s cocaine use was not an isolated incident.  See 
Mitigating Condition 26(a) of the Revised Adjudicative Guidelines.  Third, while the individual 
has presented evidence of participation in psychiatric treatment,13 there is no evidence of his 
satisfactory completion of a drug treatment program.  See id., Mitigating Condition 26(d).  In 
fact, according to the individual’s continuing care plan, dated July 8, 2008, the individual will 
not be rehabilitated from his drug use until he has complied with the plan for a minimum of two 
years from the date that it was issued.  Ind. Ex. 6. 
 
The individual has presented mitigating factors that must be considered.  I find that the 
individual has testified credibly that three years have passed since his last cocaine use.  Tr. at 59.  
He has also presented negative drug test results, with his most recent results dated April 2009.  
Ind. Ex. 1.  I further find that the individual testified credibly that he no longer associates with 
individuals that use drugs.14  See Mitigating Condition 26(b)(1) of the Revised Adjudicative 
Guidelines.  The individual’s wife testified that he appears to be more sociable with his family 
and has more interaction with his children.  Tr. at 29.  She also maintained that they are 
financially stable.15  Id. at 32.   

                                                 
11 The individual’s psychiatrist is an 88-year-old who specializes in drug and alcohol abuse.  Ex. A. at 17.   
 
12 I can only accord neutral weight to the psychiatrist’s report because she was not present to testify.  Ind. Ex. 10. 
 
13 The individual has been in psychiatric treatment since November 2006 and has attended approximately 30-40 
sessions.  Ind. Ex. 4; Tr. at 28.  In a June 17, 2008, report, the individual’s psychiatrist reported the individual’s 
current diagnosis as Bipolar Disorder, Hypomanic, Controlled, and noted in a July 1, 2009, report, that the 
individual has an “underlying emotional condition” which has been successfully helped with medication.  Ind. Ex. 4; 
10.  Thus, it appears that the individual’s psychiatric treatment has primarily addressed his mental health concerns.     
 
14 Tragically, the individual’s friend who provided him with the cocaine committed suicide in February 2008.  Tr. at 
25.  The individual maintained that he never used cocaine with anyone else, nor did anyone else provide him with 
cocaine.  Tr. at 78; Ex. A at 56. 
 
15 The individual’s wife acknowledged that the individual used part of an $18,000 line of credit to purchase cocaine, 
but maintains that the debt was discharged in their May 2008 bankruptcy.  Tr. at 31-32; 63-68. 
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However, while it is a positive fact that the individual has been abstinent from cocaine since July 
2006, that alone is not sufficient to allay my concerns.  Given the individual’s extensive history 
of illegal drug use, his failure to complete a drug treatment program, and my lingering doubts 
about his candidness with regard to the circumstances surrounding his drug use, I cannot 
conclude that the risk that the individual will again use illegal drugs is low. Consequently, I 
cannot find that the individual has resolved the Criterion K security concern. 
 

VI. Conclusion 
 
Based on the foregoing, I find that the individual has failed to bring forth sufficient evidence to 
mitigate the security concerns under Criteria F and K.  After considering all of the testimony and 
evidence, I cannot find that restoring the individual’s access authorization would not endanger 
the common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual’s access authorization should not be restored.  Any party 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 27, 2009 
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 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 9, 2009

Case Number: TSO-0732

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R.

Part 710, entitled "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special Nuclear

Material."  As explained below, it is my decision that the

individual’s suspended access authorization should not be restored.

1/  

I.  BACKGROUND

The individual has been employed by a DOE contractor since 1998,

and has held a DOE security clearance since 1999.  In 2007, the DOE

identified issues of concern relating to the individual’s finances,

gambling, and factual omissions concerning gambling counseling.  In

June 2008, the DOE conducted a Personnel Security Interview (the

2008 PSI) with the individual.  DOE Exhibit 5.  In August 2008, the
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individual was evaluated by a DOE-consultant psychiatrist (the DOE-

consultant Psychiatrist), who issued a Report of Psychiatric

Examination (the “2008 Report”) setting forth his conclusions and

observations.  DOE Exhibit 3.     

In January 2009, the Personnel Security Manager of the DOE area

office where the individual is employed (the Manager) issued a
Notification Letter to the individual stating that his access
authorization had been suspended pending the resolution of certain
matters.  DOE Exhibit 1.  Enclosure 2 to this letter, which is
entitled “Information Creating a Substantial Doubt Regarding
Eligibility for Access Authorization,” states that the individual’s
behavior has raised security concerns under Section 710.8(f) and
(l) of the regulations governing eligibility for access to
classified material (Criteria F and L).  

With respect to Criterion F, the Operations Office finds that
information in its possession indicates that the individual has
deliberately misrepresented, falsified, or omitted significant
information from a Questionnaire for National Security Positions
(QNSP). Specifically, on July 17, 2006 he signed a QNSP certifying
that he has not consulted with a mental health care provider in the
previous seven years.  However, during his 2008 PSI, he admitted
that in approximately 2005 he attended counseling through the
Employee Assistance Program (EAP) for his gambling problem.

The Operations Office finds with respect to Criterion L that the

individual has engaged in unusual conduct or is subject to

circumstances which tend to show that he is not honest, reliable,

or trustworthy.  First, the DOE finds that the individual failed to

report his two 2007 bankruptcy filings to the DOE within the

required reporting time, and that he admitted that he exercised

poor judgment in not reporting these filings as the DOE required.

Next, the Operations Office finds that in his 2008 Report, the DOE-

consultant Psychiatrist concludes that the individual meets the

DSM-IV TR criteria for Pathological Gambling.  In addition, the

Operations Office finds that the individual has admitted that he is

unable to cut back or control the amount of gambling that he does,

that his relatives expressed concern about his gambling in 2005,

and that gambling helps him escape emotional discomfort caused by

his being away from his son.  It also finds that the individual

admitted to writing fraudulent checks in order to finance his

gambling, that he admitted that he is unable to live within his

means because he gambles away his income, that he has returned to

gambling in an attempt to recover his losses, and that he has

experienced remorse after gambling as the money he gambled should

have been used to pay his bills.  Despite acknowledging that he has

a gambling problem that has affected his life significantly and
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seeking treatment through Gamblers Anonymous and the EAP, the

Operations Office finds that the individual admits that he

continues to gamble excessively.

Finally, the Operations Office refers to information regarding the

individual’s financial difficulties attributable to his gambling

compulsion.  It finds that the individual admits to filing Chapter

13 Bankruptcy twice in 2007 because of debt caused by his gambling

compulsion, and that both of these bankruptcies were later

dismissed due to non-payment.  It finds that the individual admits

that he currently owes the Internal Revenue Service (IRS) $33,000

for outstanding federal tax debts, that he currently owes the State

of California over $17,000 for outstanding state tax debts, and

that he currently has approximately $65,000 in other debts

resulting from his gambling compulsion.  The Operations Office also

finds that he admits to losing approximately $80,000 gambling in

his lifetime, that he admits that he withdrew funds from his

retirement account in November 2007 to satisfy his outstanding

debts and then used $20,000 of the withdrawn funds to gamble, and

that he admitted to filing Chapter 7 Bankruptcy in 1995 because of

excessive credit card debt.  See Enclosure 2 to Notification

Letter, DOE Exhibit 1.

II.  THE MAY 2009 HEARING 

At the individual’s request, a hearing was convened in May 2009 to

afford him an opportunity to submit information to resolve these

concerns.  At the hearing, testimony was received from eight

persons.  The DOE presented the testimony of the DOE-consultant

Psychiatrist.  The individual testified and presented the testimony

of his current EAP counselor (the EAP Counselor), his Gamblers

Anonymous sponsor (the GA Sponsor), a Tax Relief Firm

representative, his supervisor, a co-worker, and his brother. 

The hearing testimony focused on (i) the individual’s explanation

for his inaccurate response on his 2006 QNSP, (ii) his failure to

inform the DOE of his 2007 bankruptcy filings in a timely manner,

(iii) the opinions of the DOE-consultant Psychiatrist and the EAP

Counselor concerning the individual’s efforts to rehabilitate

himself from his gambling addiction, and (iv) the individual’s

efforts to mitigate his financial issues. 

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of
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case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).

See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS OF TESTIMONY AND FINDINGS

A. Criterion F and Criterion L Information Disclosure Concerns

False statements by an individual in the course of an official

inquiry regarding a determination of eligibility for DOE access

authorization raise serious issues of honesty, reliability, and

trustworthiness.  The DOE security program is based on trust, and

when a security clearance holder breaches that trust, it is

difficult to determine to what extent the individual can be trusted

again in the future.  See e.g. Personnel Security Hearing, Case No.

VSO-0281 (1999), aff’d, Case No. VSA-0281 (2000) (terminated by

Office of Security Affairs, 2000). 

As noted above, in July 2006, the individual signed a QNSP
certifying that in the previous seven years, he had not consulted
with “a mental health care professional (psychiatrist,
psychologist, counselor, etc.)” or “another health care provider
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about a mental health related condition.”  July 2006 QNSP at 26,
DOE Exhibit 8.  However, at a September 2006 Personal Subject
Interview, the individual stated to an Office of Personnel
Management (OPM) investigator that, in 2005, he had about eight
counseling sessions with an EAP counselor concerning his problem
with gambling.  He stated to the OPM investigator that one of his
reasons for ending these counseling sessions was that he felt they
might negatively impact his security clearance.  2006 Personal
Subject Interview notes at 3, DOE Exhibit 9.  At his 2008 PSI, he
stated that he did not report this counseling on his QNSP because
he did not realize that he needed to report counseling about a
gambling problem.  2008 PSI at 25-26.  He also stated that he no
longer believes that EAP counseling can jeopardize his clearance,
and that it was “poor judgment on my part” to discontinue the
counseling.  2008 PSI at 24-25.   

In his testimony at the hearing, the individual stated that when he

completed his 2006 QNSP, he did not believe that the counseling

that he had received in 2005 concerning his gambling problem was

treatment for a mental health condition.  He testified that he

associated mental problems with the severe conditions suffered by

his mother, and that he viewed the EAP counselor as just a

counselor, not a mental health professional.  He also stated that

he viewed the EAP as a place to go to get information on problems

“or just to talk about things they had like stress relief.”  He

explained that because he did not go to a “mental health clinic”,

but used a workplace resource, he felt that he could answer “no” to

the QNSP question about mental health consultations.  He testified

that he now understood that he has a counseling relationship with

his current EAP counselor.  TR at 156-157.  His current EAP

Counselor provided support for these assertions in her hearing

testimony.  She stated that “it is not uncommon” for some employees

not to understand that EAP counseling needs to be reported when the

security questionnaire asks for counseling about a mental health

condition.  She also stated that she believed that the individual

honestly believed that counseling about gambling did not fit into

the category of a mental health condition covered by the QNSP

question.  TR at 62-65.  The DOE-consultant Psychiatrist testified

that the individual’s interpretation of the QNSP question may have

been influenced by denial concerning the severity of his gambling

problem, and that he was inclined to accept the individual’s

assertion that his erroneous interpretation of the question was not

intentional.  TR at 175. 

Based on this testimony, I find that there is evidence that the

individual honestly believed he was not required to report his 2005

EAP counseling on his July 2006 QNSP.  In addition, the fact that

he appears to have discussed this counseling with the OPM

investigator in September 2006 seems to support the position that
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he did not deliberately attempt to deceive the DOE concerning his

medical history.  Finally, the individual’s co-worker and his

supervisor both testified that the individual has been honest and

forthcoming in his interactions with them.  TR at 15-16, 23, 25-26.

Accordingly, I conclude that the individual has mitigated the DOE’s

concern under Criterion F that he deliberately misrepresented,

falsified, or omitted significant information from his 2006 QNSP

when he answered “no” to the question about mental health

consultations.

The Notification Letter issued to the individual also identifies as

a Criterion L concern that he failed to report his two 2007

bankruptcy filings to the DOE within the required reporting time.

At his 2008 PSI, the individual acknowledged his mistake in this

regard, and explained that when he read the requirement for

reporting bankruptcy filings, he erroneously interpreted the

reporting requirement as applying only to business bankruptcies.

2008 PSI at 26.  Especially in light of his 2006 misinterpretation

of the QNSP mental health consultations question, this explanation

raises a concern that the individual rationalized or evaded a

requirement to provide the DOE with negative information concerning

his eligibility for access authorization.  As I stated to the

individual at the outset of the hearing, an affirmative finding

regarding eligibility for access authorization is possible only for

individuals who cooperate by providing full, frank and truthful

answers to the DOE’s relevant questions.  TR at 9.

The record in this proceeding indicates that the individual

reported his 2007 bankruptcy filings to the DOE in May 2008.  DOE

Case Evaluation Sheet at 3, DOE Exhibit 11.  Since that time, the

individual has been forthcoming in reporting both derogatory

financial information and his gambling relapses to the DOE.  As

discussed above, the individual’s EAP counselor, the DOE-consultant

psychiatrist, his supervisor and his co-worker testified that the

individual is basically honest and reliable.  During this hearing

proceeding, I have been impressed with the individual’s candor in

discussing his derogatory information.  Accordingly, I find that

since May 2008 through the date of the hearing, the individual has

been open and honest with the DOE in reporting and discussing

derogatory information, a period of approximately one year.  Based

on the record of candor that the individual has established in the

past year, I find that the individual has mitigated the concerns

raised by his failure to report his 2007 bankruptcy filings to the

DOE in a timely manner.
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2/ He stated that he is an avid bowler and participates in a

bowling pool where players contribute $5 and the person with the

(continued...)

B.  Criterion L Concerns Relating to Pathological Gambling

1.  The Individual’s Diagnosis of Pathological Gambling and His

Assertions Concerning his Recovery Efforts

In his 2008 Report, the DOE-consultant Psychiatrist found that the

individual met the DSM-IV TR criteria for Pathological Gambling.

In her testimony at the hearing, the individual’s EAP counselor

agreed with the findings in that Report.  TR at 38.  In his

testimony at the hearing, the individual did not challenge these

findings, and acknowledged that he has a serious gambling problem.

TR at 156.  Accordingly, I accept the diagnosis of Pathological

Gambling for the individual.  I also find that it was reasonable

for the DOE to conclude that the individual’s compulsive gambling

addiction could impair his judgment and reliability and prevent the

individual from safeguarding classified matter or special nuclear

material, thereby raising a Criterion L concern.

At the hearing, the individual testified concerning his past and

present recovery efforts for his pathological gambling.  He stated

that he initially attended Gamblers Anonymous (GA) meetings from

2002 until early 2006, and that he was completely abstinent from

gambling for two years of that period.  He stated that he began

gambling again in  November 2006.  TR at 87-89.  In October 2008,

he began meeting with his current EAP counselor about his gambling

problem.  TR at 31.  In March 2009, he began attending GA meetings

again, and in April 2009 he acquired his GA sponsor.  He stated

that he has had two gambling relapses since he began his current

EAP counseling in October 2008.  One relapse occurred in November

2008, and another in early April 2009.  Both of the gambling

relapses occurred when the individual entered a card room attached

to the bowling alley where he regularly bowls.  In both instances,

he gambled small amounts of money.  During the April 2009 relapse

he gambled $20.  TR at 68, 69.  He testified that he now attends a

GA meeting regularly on Tuesdays, and will begin to attend another

GA meeting regularly on Fridays as well, because he has ended a

bowling league commitment that interfered with his regular

attendance at this Friday meeting.  TR at 92-93.  He stated that he

intends to use his sessions with the EAP counselor to understand

and address his compulsion to gamble.  He testified that he intends

to refrain from gambling in the future, and that he also will

refrain from visiting card rooms and casinos. 2/   TR at 159-160.
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2/(...continued)

low score wins the pot.  He stated that the pool is for competition

and fun, and does not cause him to want to gamble.  TR at 60, 160.

The EAP Counselor stated that the individual’s bowling competitions

are an acceptable social outlet for the individual, and the DOE-

consultant Psychiatrist agreed.  TR at 61, 166.

2.  Evidence and Analysis Concerning the Individual’s Efforts

The individual’s GA sponsor testified that he knew the individual

when the individual attended GA meetings for a couple of years

beginning in late 2003.  He stated that during those years, the

individual participated very well in group sessions on a weekly

basis.  TR at 73.  He stated the individual apparently got

“sidetracked”, stopped attending the meetings, and slipped back

into gambling.  He stated that many people leave the GA program

thinking that they no longer need it.  TR at 74, 81.  He testified

that now that the individual is back in the program, he has a good

chance for success.  TR at 81.  He stated that the individual is

starting to realize that a gambling addiction is not a curable

disease, and that it takes a daily commitment for a compulsive

gambler not to gamble.  TR at 76.  He stated that he has been the

individual’s sponsor for about a month and a half, and that they

communicate mainly by phone because he does not usually attend the

individual’s regular meeting.  TR at 74-76.  He stated that he and

the individual are working one-on-one through the twelve steps of

the program, and that they are currently working on step two.  TR

at 75, 80.

The individual’s EAP Counselor, who is a psychologist, testified

that the individual first came to her in October 2008, that they

have met on a regular basis since then, and that they are now

meeting every two or three weeks.  TR at 32, 47.  She stated that

she believes that the individual is trying to do what he needs to

do to refrain from gambling, and that he has been very forthcoming

in discussing his problem with her.  She stated that she believes

that the individual has had only two gambling relapses since

October 2008, that occurred in November 2008 and early April 2009.

TR at 35-37, 49.  She stated that these relapses were controlled,

because the individual left the card room after losing a set amount

of money ($40 in November and $20 in April), even though he knew

that the proprietor would loan him additional money.  TR at 36, 49-

50.  She testified that the individual has a gambling addiction,

and that one to two years without a gambling relapse is an

important time frame for establishing a long-term success rate.  TR
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at 47.  She stated that the individual’s intent is not to gamble,

but there are moments when he succumbs.  She estimated that his

risk for relapse in the next year is medium to low.  TR at 50-51,

60.  She testified that, in her opinion, an occasional gambling

relapse such as the individual’s April 2009 relapse is not as

serious as an alcohol or drug relapse, because there is no issue of

reviving a physical craving for alcohol or drugs.  TR at 59.   She

stated that the individual’s current commitment to controlling his

gambling should be adequate to resolve any security concerns about

his gambling behavior, and that it is unnecessary for the DOE to

require a “very positive” clinical prognosis based on one or two

years of abstinence from gambling activity.  TR at 57-59.

The DOE consultant-psychiatrist testified after listening to the

testimony of all the other witnesses at the hearing.  He stated

that he agreed with the individual’s counselor that one to two

years of abstinence from gambling is really needed to improve the

likelihood that the individual will not have a gambling relapse.

He testified that presently there is a “realistic and moderate”

risk the individual will relapse and gamble in the coming months.

TR at 165-166.  He stated that while he agreed with the

individual’s EAP Counselor, that the individual’s gambling problem

does not interfere with the individual’s judgment and reliability

in the workplace, it has created a serious problem in his life

concerning his ability to manage his finances that results in an

enormous amount of emotional stress.  TR at 167, 168.  He concluded

that the individual has made “some decent progress” towards

controlling his pathological gambling, but that it is still “very

early” in that process, because the individual only recently

rejoined GA, is only working on Step 2 of GA with his sponsor, and

because he has not yet been abstinent from gambling for any

substantial time.  He stated that when the individual has been

abstinent from gambling for 12 to 24 months, he would have more

confidence that this problem “is mostly behind him”.  TR at 168.

The record is clear that the individual is taking positive steps to

arrest his compulsive gambling, and I find his actions in this

regard to be highly commendable.  After listening to the testimony

of his GA sponsor and his EAP Counselor, I conclude that the

individual has enlisted the necessary support to address this

problem, and is making a sincere effort to understand and control

his gambling addiction through the GA program and through personal

therapy.  Despite these positive factors, I agree with the EAP

Counselor and the DOE-consultant Psychiatrist that the individual

is not rehabilitated from his pathological gambling.  In light of

the individual’s previous unsuccessful efforts to control his

gambling, I find that it is reasonable for these professionals to



- 10 -

require one to two years of abstinence from gambling before they

can find him rehabilitated from his pathological gambling

diagnosis.  The individual’s most recent gambling relapse was in

early April 2009, a little more than a month before the hearing.

I believe this supports the finding of the DOE-consultant

psychiatrist that the individual continues to have a moderate risk

of gambling in the next year.  I also agree with the DOE-consultant

Psychiatrist’s finding that the individual’s pathological gambling

negatively affects his ability to responsibly manage his finances,

which is a serious security concern under Criterion L.  I reject

the EAP Counselor’s assertion that the individual’s occasional

gambling relapses involving small amounts of money should not be of

concern to the DOE.  As discussed below, the individual’s financial

situation is so poor that even small amounts of gambling losses

could substantially impact his financial situation.  Accordingly,

I conclude that the individual is not yet rehabilitated or reformed

from his pathological gambling, and that he has not yet mitigated

the Criterion L security concerns relating to his gambling

behavior.

C. Criterion L Concerns Regarding Financial Irresponsibility

The record establishes that the individual’s gambling has had a

negative impact on his finances.  Financial problems resulting from

a person’s gambling are precisely the conduct or circumstance that

“furnishes reason to believe that the individual may be subject to

pressure, coercion, exploitation, or duress which may cause the

individual to act contrary to the best interests of national

security” under Criterion L. Personnel Security Hearing, Case No.

VSO-0041 (1995), aff’d, Personnel Security Review, VSA-0041 (1996)

(affirmed by OSA, 1996). While it may well be true that the

individual has not, to date, succumbed to any pressure, coercion,

or exploitation because of his financial difficulties, the risk is

too great to ignore.  Given the facts of this case, I find that the

DOE was clearly justified in invoking Criterion L when it suspended

the individual’s security clearance.

To mitigate the DOE’s Criterion L concerns, the individual states

that he has reduced his monthly living expenses and has hired a tax

relief firm (the Tax Relief Firm) to negotiate settlements of his

outstanding tax debts to the Internal Revenue Service and the State

of California.  Prior to the hearing, the individual submitted a

May 2009 Credit Report and an estimated monthly budget.  At the

hearing, the Tax Relief Firm representative testified that

individual was their client and that they were in the process of

negotiating with the IRS and California to settle those debts.  He

stated that the individual’s current outstanding debt to the IRS is
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3/ In this filing, the individual also submitted a Certificate of

Release of Federal Tax Lien dated February 13, 2008, which

indicates that a November 2007 IRS tax lien of $8,371.75 for tax

owed from the individual’s 2006 Form 1040 had been satisfied, and

the tax lien had been released.

$33,000.  TR at 99-101.  In a post-hearing filing received on

June 2, 2009, the individual stated that he had not yet heard from

the Tax Relief Firm concerning the outcome of those settlement

negotiations. 3/   

Previous opinions issued by OHA Hearing Officers have held that

once there is a pattern of financial irresponsibility, the

individual must demonstrate a sustained, new pattern of financial

responsibility for a period of time that is sufficient to

demonstrate that a recurrence of the past pattern is unlikely.

Personnel Security Hearing, Case No. VSO-0108 (1996); Personnel

Security Hearing, Case No. VSO-0240 (1999).  After reviewing all

the evidence in the record, I find that the individual has not yet

finished the process he started of straightening out his financial

affairs.  According to his testimony at the hearing, the individual

acknowledged that he had outstanding debts on his current credit

report totaling $67,501.  TR at 143.  His June 2, 2009, submission

indicates that an IRS lien of $8,371.75, which was included in this

total, has been paid.  The individual asserted that a delinquent

real estate account balance of $56,494, which was also included in

this total, should only be $14,000 because the rest of the debt was

discharged when the property was foreclosed.  TR at 142.  However,

the individual has not documented this assertion.  

Even if the individual’s real estate debt was shown to be only

$14,000, he still would not be able to establish that he is

financially stable.  In addition to his unpaid tax debt of $33,000

discussed above, the individual testified that the State of

California continues to garnish his wages to pay back taxes.  With

this garnishment, his monthly income after the garnishment is

$1,900, while his monthly expenses total $3,496.  TR at 152-153.

The individual stated that he hopes to give up his apartment and

rent a room near his workplace, which will significantly reduce his

monthly expenses.  TR at 153.  It is clear from the individual’s

testimony that he remains deeply in debt, and that his monthly

expenses exceed his income.  Under these circumstances, I conclude



- 12 -

4/ Even if the individual had demonstrated that his finances were

in order at the time of the hearing, I would have been reluctant to

find that he had mitigated the Criterion L financial concerns.

Sufficient time would not have passed for me to predict whether the

individual would remain financially responsible, or whether he

would resume his past pattern of financial irresponsibility.  I am

also mindful that the individual’s future financial stability is

predicated on his recovery from his compulsive gambling disorder.

Until that recovery process is complete, it would be difficult for

me to find that the individual has mitigated the DOE’s security

concerns attendant his financial irresponsibility.  See Personnel

Security Hearing, Case No. VSO-0244 (1999).

that the individual has not mitigated the Criterion L financial

concerns identified in the Notification Letter. 4/  

V. CONCLUSION

For the reasons set forth above, I find that the DOE properly

invoked Criteria F and L in suspending the individual’s access

authorization.  After considering all of the relevant information,

favorable or unfavorable, in a comprehensive and common-sense

manner, I conclude that the individual has mitigated the DOE’s

Criterion F concern and its Criterion L concern relating to the

individual’s failure to report his bankruptcy filings to the DOE in

2007.  I further conclude that the individual has not mitigated the

remaining Criterion L concerns identified by the DOE.  Accordingly,

I cannot find that restoring the individual’s access authorization

would not endanger the common defense and would be clearly

consistent with the national interest.  It is therefore my

conclusion that the individual’s access authorization should not be

restored at this time.  The individual or the DOE may seek review

of this Decision by an Appeal Panel under the regulation set forth

at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: July 20, 2009
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  April 15, 2009 
 
Case Number:  TSO-0733 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter “the Individual”) 
for access authorization.  This decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual should receive access authorization.1  For 
the reasons detailed below, it is my decision that the Individual should not be granted access 
authorization.2 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual’s employer at a DOE facility requested that the Individual be granted access 
authorization. As part of the procedure to receive a clearance, the Individual submitted a SF-86 
form, “Questionnaire for Sensitive Positions” (QSP), dated September 10, 2007. In the QSP, the 
Individual did not list several prior alcohol-related arrests.  Subsequent investigation uncovered 
that the Individual had an extensive history of alcohol-related arrests. 
 
To resolve the concerns raised by these arrests, the LSO conducted a Personnel Security 
Interview (PSI) with the Individual on February 26, 2008. The Individual was also referred to a 
DOE-contractor Psychiatrist (DOE Psychiatrist) for examination. On September 25, 2008, the 
Individual was examined by the DOE Psychiatrist. In his September 29, 2008 evaluative report 
(Report), the DOE Psychiatrist diagnosed the Individual as suffering from Alcohol Abuse in 
remission. In the Report, he opined that to demonstrate rehabilitation or reformation from 
Alcohol Abuse, the Individual would have to complete a 24- to 36-month period of responsible 
consumption of alcohol (without alcohol-related legal difficulties) or completely stop consuming 
alcohol.3 DOE Exhibit (Ex.) 3 at 8.    
 
Because neither the PSI nor the psychiatric examination resolved the derogatory information 
related to his history of alcohol-related arrests, the processing of the Individual’s application for 
a security clearance was suspended and the LSO requested an administrative review regarding 
the Individual’s eligibility for a clearance. Subsequently, the Individual was issued a notification 
letter on February 13, 2009 (Notification Letter). Ex. 1. 
 
In the Notification Letter, the Individual was informed that the DOE Psychiatrist’s diagnosis of 
Alcohol Abuse, his prior participation in two inpatient treatment facilities for alcohol disorders, 
his history of consuming alcohol and driving, and his admitted use of alcohol in violation of 
terms of probation arising from an alcohol-related traffic offense constituted derogatory 
information under 10 C.F.R. § 710.8(j) (Criterion J). 4  Ex. 1 (Statement of Charges) at 1-2. The 
Notification Letter also asserted that the Individual’s numerous arrests mostly for alcohol-related 
offenses and his admitted refusal to attend an military-sponsored inpatient treatment center 
resulting in his subsequent General Discharge (under honorable conditions) from the military  
constituted derogatory information under 10 C.F.R. § 710.8(l) (Criterion L). 5  Additionally, the 
Individual’s failure to list in his QSP all of his alcohol-related arrests was cited as derogatory 
information under 10 C.F.R. § 710.8(f) (Criterion F). 6   

                                                 
3  In the Report, the DOE Psychiatrist did not specify a specific period of abstinence from alcohol. 
 
4  Criterion J refers to information indicating that an individual “[b]een, or is, a user of alcohol habitually to excess, 
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse.”  10 C.F.R. § 710.8(j). 
 
5 Criterion L references information indicating that an individual is “[e]ngaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy. . . .” 10 C.F.R. 
§ 710.8(l). 
 
6 Criterion F refers to information indicating that an individual has “[d]eliberately misrepresented, falsified, or 
omitted significant  information from a Personnel Security Questionnaire, a Questionnaire for  Sensitive (or National 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral statements 
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A hearing was held in this matter.  At the hearing, DOE presented two witnesses, the DOE 
Psychiatrist and the Personnel Security Specialist who conducted the PSI. The Individual offered 
his own testimony, as well as that of a friend and a supervisor. The DOE submitted 14 exhibits 
(Exs. 1-12) for the record. The Individual submitted seven exhibits (Ind. Exs. A-G).  

 
III. FACTUAL FINDINGS 

 
The factual accuracy of the majority of events described in the Notification Letter is not 
challenged. The Individual has been arrested or charged on a number of occasions as 
summarized in the table below: 
 
 
 
   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                                                                                                                             
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization . . . .” 10 C.F.R. § 710.8(f). 
 
7  The Individual’s misuse of alcohol played a significant role in this arrest.  In describing the events that led to the 
arrest, the Individual testified that “I was probably to the point of being legally intoxicated.” Transcript of Hearing 
(Tr.) at 161; Ex. 12 at 3 (police report of arrest describing the Individual as “intoxicated”).   

Date 
 

Charge 

10/1987 
 

Driving Under the Influence of Alcohol (DUI) 

7/1989 Discharge of a pistol at an armory (military 
offense) 
 

11/1989 
 

Unauthorized Absence (military offense) 

11/1989 Driving While Intoxicated on a military 
reservation 
 

11/1989 Issuing a worthless check ($100) at a military 
facility 
 

6/1991 
 

DUI/Evading and Speeding 

12/1992 
 

DUI 

4/1994 
 

DUI 

3/1997 
 

DUI 

2/2003 Disturbing the Peace7 
 

7/2007 
 

DUI 
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Ex. 1 (Statement of Charges) at 1-2; Ex. 4 at 6, 8, 11, 20, 31, 40-41, 45, 47-48, 51-54, 102-03; 
Ex. 12.  
 
While in military service, approximately in 1989, the Individual was referred to an inpatient 
alcohol rehabilitation treatment program center for three months. Ex. 4 at 15-16. Among the 
recommendations he received while a patient was that he not consume alcohol. Ex. 4 at 17. The 
Individual abstained from alcohol after his discharge from the program for a period of five or six 
months. Ex. 4 at 19-20.  
 
The Individual was discharged from military service when he refused to attend another substance 
abuse treatment program. The Individual, who sought early release from the military, was 
motivated to undertake this action based on advice that his refusal would result in his discharge 
from the military. Tr. at 179-81; Ex. 4 at 27-28. 
 
In lieu of serving a jail sentence, the Individual also attended another inpatient treatment 
program after his arrest in 1994 for DUI. Ex 4 at 41, 67; Tr. at 48, 151. This facility 
recommended that the Individual stop consuming alcoholic beverages and continue with 
Alcoholic Anonymous meetings. Ex. 4 at 43. The Individual however began to consume 
alcoholic beverages again after his probation period for the 1994 DUI had elapsed. Ex. 4 at 43. 
 
After his latest arrest for DUI in 2007, the Individual pled guilty to a charge of inattentive 
driving and was found to have refused to submit to an alcohol breath test. Ex. 4 at  53-54. The 
Individual paid a fine and was sentenced to a period of probation. Ex. 4 at 55. His probation 
period specified that he was not to consume any alcoholic beverages. Ex. 4 at 55. However, the 
Individual consumed alcohol on one occasion while on probation for the 2007 DUI. Ex. 3 at 3; 
Tr. at 188.   
 

V.   ANALYSIS 
 

A. Criterion J 
 
Excessive use of alcohol raises a security concern due to the heightened risk that an individual’s 
judgment and reliability will be impaired to the point that he will fail to safeguard classified 
matter or special nuclear material. See Personnel Security Review, Case No. VS0-0554 (May 13, 
2002). Given the DOE Psychiatrist’s Report diagnosing the Individual as suffering from Alcohol 
Abuse in remission, the LSO had sufficient grounds to invoke this criteria of derogatory 
information under Part 710. 
 
At the hearing, the DOE Psychiatrist testified as to his examination of the Individual. As part of 
his examination, he interviewed the Individual and arranged for him to take three psychometric 
tests, the Minnesota Multiphasic Personality Inventory (MMPI), the Millon Personality 
Inventory and the Substance Abuse Subtle Screening Inventory (SASSI). Tr. at 103-04.  He 
testified that the SASSI was designed to determine whether a person has “a probability” of 
having a substance abuse disorder at some time in their life. Tr. at 108. Reviewing the 
Individual’s SASSI answers, he assigned the Individual 9 points based on his answers to the test. 
This score would indicate a possibility of a present or past substance abuse disorder. Tr. at 110.  
However, in determining this score to be 9 points, he “corrected” the score associated with two 
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of the Individual’s answers to SASSI questions. With regard to the question “Have you ever 
taken a drink or drinks to help you express your feelings or ideas,” the Individual gave a negative 
response scoring 0 points. Tr. at 109. However, because the Individual had told him in their 
interview that he would drink alcohol to socialize, the DOE Psychiatrist scored this question with 
2 points. Tr. at 109. With regard to another question, “Have you gotten in trouble on the job, in 
school or at home because of drinking?” the Individual answered “once or twice,” which scored 
1 point on the test. Given the Individual’s history of six DUI arrests, the DOE Psychiatrist 
effectively scored this answer as “several times” which changed his score on the question from 1 
point to 2 points. Tr. at 110. These corrections changed the Individual’s SASSI score from 6 to 
9.8 
 
The Individual’s MMPI results, which were scored and analyzed by a computer, indicated that 
the Individual was “defensive” in taking the test but that the results of the MMPI examination 
were still valid. Tr. at 112-13. The test also indicated that there was the possibility that the 
Individual may have demonstrated “conscious distortion” in taking the test. Tr. at 113. The test 
also reported that the Individual acknowledged having a problem with alcohol in his MMPI 
responses. Tr. at 114.  The Millon test results, also scored and analyzed by computer, indicated 
that the Individual “revealed a distinct tendency to avoid self-disclosure.” Tr. at 115. The test 
also indicated the possibility of a “borderline alcohol dependence.” Tr. at 116-17.     
 
In making his diagnosis of Alcohol Abuse, the DOE Psychiatrist utilized all of the information 
obtained in his interview with the Individual, the three psychometric tests and his review of the 
information sent to him by the LSO. Tr. at 119.9 The diagnosis was made using the criteria 
specified in the Diagnostic and Statistical Manual. 4th Edition, Text-Revision (DSM-IV-TR). Tr. 
at 119-20. Given the fact that at the time of his interview of the Individual, the Individual had not 
had any adverse alcohol-related events for the prior year and a half, the DOE Psychiatrist 
specified the Individual’s Alcohol Abuse as being “in remission.” Tr. at 121. 
 
The DOE Psychiatrist also determined that the Individual’s current alcohol consumption pattern 
could be problematic for the reasons outlined in DOE Adjudicatory Guideline G.10 Tr. at 123-24. 
The DOE Psychiatrist noted his concerns that the Individual has had a number of alcohol-related 
incidents away from work, including DUIs. Tr. at 123. Additionally, the Individual has had 
significant inpatient counseling and has suffered adverse consequences from his alcohol 

                                                 
8   A score of  6 would have indicated that a person has a “low” probability of having a substance abuse disorder. Tr. 
at 146. 
 
9  The DOE Psychiatrist also diagnosed the Individual as suffering from “Depressive Disorder not otherwise 
specified.” Ex. 3 at 7; Tr. at 148-49. This disorder was not cited as a security concern. 
 
10  The DOE Adjudicatory Guidelines explain the security concerns raised by derogatory information described in 
the Part 710 regulations. See “Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information” issued on December 29, 2005, by the Assistant to the President for National Security Affairs, The 
White House (DOE Adjudicative Guidelines). The Guidelines regarding excessive alcohol consumption state:  
 

Excessive alcohol consumption often leads to the exercise of questionable judgment or the failure 
to control impulses, and  can raise questions about an individual’s reliability and trustworthiness. 

 
DOE Adjudicative Guideline G. 
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consumption such as fines and being placed on periods of probation. Tr. at 123-24. The fact that 
the Individual has relapsed after completion of two alcohol treatment programs is also a concern. 
Tr. at 124-25. 
 
The DOE Psychiatrist confirmed his opinion as stated in the Report that in order for the 
Individual to demonstrate adequate evidence of rehabilitation or reformation, the Individual 
would have to have a 24- to 36-month period of no alcohol-related problems at his current level 
of alcohol consumption. With regard to his alternate non-specific recommendation of abstinence 
described in the Report, the DOE Psychiatrist elaborated that a 12- to 18-month period of 
abstinence from alcohol would also constitute adequate evidence of rehabilitation or 
rehabilitation. Tr. at 144-45. The duration of the Individual’s alcohol-related difficulties was a 
significant factor in this specific opinion.  Tr. at 145-46. 
 
The Individual testified that, despite his intention to continue to consume alcohol, he does not 
feel that he has an alcohol problem or, if he has one, it is not a security concern. Tr. at 185-86. In 
his testimony, the Individual went on to comment: 
 

And I believe that the way I am today, what I have evolved from '97 to now is 
leaps and bounds.  I don't have a desire or want to become intoxicated.  It's not -- 
if I go to have a couple of beers, it's when I'm hanging out with some friends, or 
some wine with the wife. 

 
I don't know if there's still some stubbornness or some denial that I'm not seeing, 
but the main thing to me is if -- okay, what is the problem?  Where -- I don't 
know.  I don't have money problems or relationship problems.  I don't -- I'm never 
late for work. 

 
 Tr. at 186. 
 
The Individual also submitted into evidence a certificate of completion from a counseling center 
attesting to the Individual’s participation in a 12-week education program. Ind. Ex. B. The 
program was an option offered by his parole officer for the probation imposed from the 2007 
DUI. Tr. at 183-84.  The course involved weekly meetings with educational programs regarding 
illegal drugs and alcohol. Tr. at 184. The Individual also submitted a letter from one of the 
counselors at the center. In the letter, the counselor stated that the 12-week course was designed 
for people  who do not meet the criteria for treatment but who need “some contact for monitoring 
and prevention.” Ind. Ex. E. He also stated that throughout the 12-week course the Individual 
“gave no evidence that his drinking was affecting his level of functioning or decision making 
process.”  Ind. Ex. E. 
 
The Individual also offered two witnesses to testify as to his current behavior with regard to 
alcohol consumption. The Individual’s friend has known the Individual for approximately five 
years. Tr. at 13. The Individual’s friend testified that he has not observed the Individual driving 
after consuming alcoholic beverages. Tr. at 14. When they socialize or go to a locality to play 
cards, he has not observed the Individual become intoxicated. Tr. at 14, 17-18. Over a six-month 
period they traveled to play cards approximately three times. Tr. at 20. On these occasions, the 
Individual’s friend estimates that the Individual consumed three or four beers. Tr. at 19. When 
they go to play cards, the Individual usually drives to the friend’s house. Then, the Individual’s 
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friend will drive them both to the gaming location. Tr. at 19. Afterwards, the friend returns the 
Individual to the Individual’s house, and the following day the Individual comes to retrieve his 
car from the friend’s residence. Tr. at 23. The friend testified that the Individual had requested 
this travel arrangement because of his concern about consuming alcohol and driving and his 
history of DUIs. Tr. at 23-24, 27. 
 
One of the Individual’s higher-level supervisors also testified on the Individual’s behalf 
concerning his alcohol consumption.  He testified that the Individual has been to his house and 
consumed alcoholic beverages. Tr. at 31. On this occasion, the supervisor did not observe any 
adverse affect on the Individual. Tr. at 31. The supervisor did not have a chance to specifically 
observe the Individual at other social events with alcohol. Tr. at 37. However, he did not notice 
the Individual exhibiting erratic behavior. He testified that he however observed other employees 
at other social events exhibiting such behavior. Tr. at 38.  
 
The DOE Psychiatrist was given an opportunity to testify after hearing all of the testimony 
presented by the Individual. He testified that none of the evidence presented by the Individual 
was sufficient to require that he modify his opinions given in the Report or in his testimony.  Tr. 
at 199.  
 
At the Individual’s request, I kept the record open in this matter so that he could submit results 
from his most recent evaluation for substance abuse. See Tr. at 204.  After the hearing the 
Individual submitted another letter from a counselor (Counselor Letter 2). Ind. Ex. F. The letter 
stated that the Individual was administered another SASSI test and that the results of the test 
indicated that the Individual had a “low probability of having a substance dependence disorder.” 
Ind. Ex. F.  I gave the DOE Counsel in this matter additional time to provide a response.  
 
In his response to Counselor Letter 2 (Response), the DOE Counsel submitted a statement from 
the DOE Psychiatrist who had an opportunity to examine Counselor Letter 2. The DOE 
Psychiatrist opined that Counselor Letter 2 “did not relieve concerns that the subject has a 
probability of future alcohol abuse.”  June 24, 2009 Response (Response) Attachment 2 at 2. He 
went to state that it would be “more helpful” to have a qualified mental health specialist 
document appropriate use of alcohol over the past 24 months. Further, the evaluation should 
consider the Individual’s past history of substance abuse and relapse after treatment. Response 
Attachment 2 at 2.        
 
After considering all of the evidence in the record, I cannot find that the Individual has presented 
sufficient evidence to resolve the security concerns raised by  the DOE Psychiatrist’s diagnosis 
of Alcohol Abuse. I note that the Individual has had a considerable period, approximately 23 
months, without a alcohol-related incident. Nevertheless, I believe compliance with the longer 
trouble-free period specified by the DOE Psychiatrist, 36 months, would be required before I 
could find that the Individual has demonstrated adequate evidence of rehabilitation or 
reformation. I find it very significant that the Individual has a 20-year history of alcohol misuse, 
including periods as long as 5 years between alcohol-related incidents. He has already undergone 
several treatment programs and has relapsed into problematic alcohol consumption. Importantly, 
the Individual does not believe that he has a problem and as such lacks the element of insight that 
might provide additional assurance that future bouts of intoxication will not occur. 
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I recognize the care which the Individual has taken to avoid future drinking and driving episodes. 
However, the security concerns are not exclusively related to the DUI arrests. As mentioned 
above, the security concern associated with alcohol misuse comes any time a security holder 
becomes intoxicated. The Individual has pointed out that he has changed considerably since 
1997. The record shows that the number of alcohol-related offenses has decreased since that 
date. However, the Individual nevertheless had two alcohol-related arrests during the period 
1998-2007 (one arrest in 2003 and another in 2007). Even if I assume that the Individual has 
improved regarding his responsible use of alcohol, the fact that he had an arrest as recent as 2007 
gives proof that the Individual’s problem is on-going and that the security concerns are still very 
real. 
 
The submission of  Counselor Letter 2 also fails to convince me that the security concerns caused 
by the Individual’s alcohol use are resolved. I find the DOE Psychiatrist’s testimony more 
convincing, especially since it is apparent that he had access to significant evidence regarding the 
Individual’s full background and history. I also find that the DOE Psychiatrist’s “correction” of 
the SASSI results were based upon reasonable factual evidence, although I offer no opinion as to 
the clinical “propriety” of such a correction. The fact that the Individual’s Counselor 
administered the SASSI and it gave rise to a different assessment as to the probability of the 
Individual having a substance abuse disorder does not outweigh the other evidence in the record 
of this case. Counselor Letter 2 only gives the result of the SASSI and does not provide any 
further analysis of the Individual’s current condition. In sum, I find that the evidence that the 
Individual has presented does not resolve the security concern raised by the DOE Psychiatrist’s 
Report and testimony indicating that the Individual has a diagnosis of Alcohol Abuse in 
remission. 
 
 B. Criterion L 
 
The Criterion L derogatory in formation in this case centers around the numerous criminal 
charges and arrests that have been made regarding the Individual as well as his deliberate refusal 
to attend substance abuse treatment while in the military in order to obtain his discharge from the 
service. Criminal activity creates doubt as to a person’s judgment, reliability and trustworthiness. 
By its very nature it calls into question a person’s ability or willingness to comply with laws, 
rules or regulations. DOE Adjudicative Guideline J.11 Given the number of criminal arrests the 
Individual has been subject to, the  LSO had significant grounds to invoke Criterion L. 
 
The Individual’s two witnesses testified as to the Individual’s honesty and trustworthiness. The 
Individual’s friend testified that he believes that the Individual is an “honest and forward” 
person. Tr. at 13. Further, he does not believe that the Individual would disclose classified 
information. Tr. at 14.  The Individual’s supervisor also testified as to his belief as to the 
Individual’s honesty and that the Individual had been placed in a position of responsibility on an 
employee safety team. Tr. at 31, 33.  He has never known the Individual to lie, cheat or steal. Tr. 

                                                 
11  Specifically, the Guideline states: 
 

Criminal activity creates a doubt a person’s judgment, reliability and trustworthiness. By its very 
nature, it calls into question a person’s ability or willingness to comply with laws rules and 
regulations. 
 

DOE Adjudicatory Guideline J. 
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at 33. The supervisor also testified as to the Employee’s excellent performance (described as 
“invaluable”) as a lead for a readiness assessment. Tr. at 33. 
 
In his own testimony, the Individual described the positions of trust he has held and specifically 
his duties while in the military regarding the protection of nuclear materials. Tr. at 158. He 
prides himself on his qualities of “honesty, integrity, and loyalty to my friends and family and 
definitely to my country.”  Tr. at 158. He also testified as to his efforts three years ago in 
disclosing to postal authorities a scheme involving forged United States Postal Service money 
orders. Tr. at 158-59. He believes that this incident is particularly reflective of his honesty since 
he could have cashed the money order with little difficulty. Tr. at 159.  
 
In considering the Criterion L derogatory information, I find that the non-alcohol related arrests 
occurred some 20 years ago while the Individual was a young man.  I find that the passage of 
time for these arrests, as well as for the Individual’s refusal to attend treatment in order to obtain 
a military discharge, has mitigated the security concerns raised by these incidents. Nevertheless, 
this mitigation is outweighed by the Individual’s significant 20-year history of alcohol-related 
arrests.  Given my finding that the Individual has not demonstrated sufficient rehabilitation or 
reformation from his alcohol misuse, I cannot find that the Individual has resolved the Criterion 
L concerns raised by these arrests. Further, the Individual’s use of alcohol despite being barred 
from such use while on probation for the 2007 DUI is a serious failure of judgment and 
reliability. Given the Individual’s unresolved, even if infrequent, pattern of alcohol-related 
arrests, I cannot find that the Criterion L concerns as to his trustworthiness and reliability have 
been resolved.  
 
 C. Criterion F        
 
The deliberate withholding of significant information raises serious issues with regard to the 
individual’s honesty, reliability and trustworthiness. This is especially so in the case of Criterion 
F. Criterion F describes information relating to the misrepresentation, falsification or omission of 
significant information from a Questionnaire for Sensitive Positions or similar documents 
pertaining to the determination of a person’s fitness to hold or retain a clearance. The DOE 
security program is based on trust, and when a security clearance holder breaches that trust by 
misrepresenting, falsifying or omitting information, it is difficult to determine to what extent the 
individual can be trusted again in the future. See, e.g., Personnel Security Hearing, Case No. 
TSO-0374, slip op. at 7 (February 1, 2007); Personnel Security Hearing, Case No. TSO-0361, 
slip op. at 7 (October 6, 2006); Personnel Security Hearing, Case No. VSO-0281, (November 2, 
1999). The Criterion F derogatory information in this case involves the Individual’s response to 
Question 23d in the QSP form he completed in September 2007 as part of the process to obtain a 
clearance. Ex. 9. Question 23d asks an applicant to list all of his or her alcohol or drug-related 
arrests. The Individual listed only his 2007 DUI arrest. Ex. 4 at 9. When asked about this 
omission in the PSI, the Individual stated that he believed the question only referred to such 
arrests in the past 10 years. Ex. 4 at 59-60. He went on to explain that at the same time he 
completed the QSP he also was in the process of completing other forms which asks a similar 
question with a 10-year cutoff. Ex. 4 at 60. Further, he claimed that he listed all of his arrests on 
the other forms he completed. Ex. 4 at 60. 
 
At the hearing, the Individual denied any intent to deceive the LSO about his arrest record by 
virtue of his answer for Question 23d. The Individual explained his answer as follows 
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In the SF-86 Form, I was asked, under questions 23D, if I'd ever had any charges 
related to drugs or alcohol, and I honestly -- maybe I wasn't reading it clear 
enough.   
 
I looked at this great big pile of all these papers I had to fill out and was just -- I 
kind of briefly read through all of them to get an idea of what I needed to get clear 
in my head.  And somewhere on that form, it said ten or seven years or 
something, and I was thinking, well, maybe this is like just an initial little thing 
that they can run through the system and then -- because I saw all the stuff behind 
it, and then this is the detailed kind of version. 
 
 I just -- I wouldn't -- I wouldn't lie on -- I wouldn't lie on one page and then show 
the derogatory information on the other. 

 
Tr. at 170. 
 
I held the record open in this matter for the Individual to submit copies of the additional forms he 
claimed to have filled out along with the QSP. The Individual submitted a copy of a “Security 
Supplement” form dated August 2007.12 On the second page of the form, the Individual listed 
information about DUI arrests in 1987, 1991, 1992, 1994, 1997, 2003 and 2007 as well as his 
military offenses. Ind. Ex. G. He also disclosed his history of marijuana use in this form.13 See 
Comments on Additional Evidence and Closing Argument, Dated June 24, 2009 (Comments), 
Attachment 1.  The form also states that any information contained on the form may be shared 
with “DOE personnel.” Ind. Ex. G at 2. 
 
In response, DOE Counsel obtained, from the Individual’s employer, another form titled “[DOE 
Facility Name] Employment Suitability Questionnaire” (ESQ) which was signed by the 
Individual on the same date in September 2007 that he signed the QSP. In this form, the 
Individual lists the majority of his arrests but does not lists his arrests in 1994 and 2007 for DUI 
or his 2003 arrest for Disturbing the Peace. DOE Counsel argues that the fact the ESQ, submitted 
after the Security Supplement form, contained omissions as to his criminal history negates any 
argument that the Individual’s failure to completely answer the QSP’s Question 23d was 
unintentional. Comments at 3-4. 
 
Given the evidence before me I find that the Individual has resolved the security concerns raised 
by his omissions in Question 23d. The Individual’s contemporaneous detailed criminal arrest 
disclosures on both the Security Supplement form and the ESQ make it unlikely that the 
Individual intended to deliberately hide his arrest record by omitting various arrests in Question 
23d. While the Individual’s answers in the ESQ do omit three arrests, the Individual’s prior 
responses in the Security Supplement form discloses these arrests. I believe that the Individual 
has submitted sufficient evidence for me to conclude that his omissions in Question 23d were not 
intentional and thus the Criterion F security concerns have been resolved.  

                                                 
12  Security Supplement forms are forms used by contractors. These forms are not usually provided to the LSO. See 
Tr. at 97 (testimony of Personnel Security Specialist). 
 
13  The Individual’s marijuana use was not cited as a security concern in the Notification Letter. 
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VI. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion F have been resolved. 
However, the security concerns under Criteria J and L have not been resolved. Thus, I cannot 
conclude that granting the Individual access authorization “would not endanger the common 
defense and security and would be clearly  consistent  with  the national  interest.” 10 C.F.R. 
§ 710.7(a).  Consequently, the Individual’s should not be granted access authorization.  The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: July 13, 2009 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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       August 12, 2009 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 15, 2009 
 
Case Number:   TSO-0734 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the individual) to hold an 
access authorization (or security clearance) under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1

 In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should not restore the individual’s access authorization. 
 
I. Background 
 
The individual has held an access authorization, or security clearance, since 2004.  On 
September 25, 2008, the individual took a random drug test that indicated he had used marijuana.  
He admitted that he had used marijuana once, earlier the same month.  This illegal drug use 
caused the local security office (LSO) to obtain authority to initiate an administrative review 
proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the LSO characterized this information as indicating that the 
individual had used an illegal drug, marijuana, several times in his lifetime including, most 

                                                 
1  Access authorization is defined as “an administrative determination that an individual is eligible for access 
to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).  
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recently, September 2008.  Notification Letter, March 6, 2009 (citing 10 C.F.R. § 710.8(k) 
(Criterion K)).2 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on April 16, 2009. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual and the medical review officer of the facility at which the individual is employed.  
The DOE Counsel submitted five exhibits prior to the hearing, and the individual submitted nine 
exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 
individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below. 

                                                 
2   Criterion K relates, in relevant part, to information that a person has “used . . . a drug or other substance 
listed in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act 
of 1970 (such as marijuana . . .) except as prescribed or administered by a physician licensed to dispense drugs in the 
practice of medicine, or as otherwise authorized by Federal law.”  10 C.F.R. § 710.8(k).   

 
3  Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, including knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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III.  The Notification Letter and the Security Concerns at Issue 
 
In the Notification Letter, the LSO cites the following derogatory information for its security 
concerns under Criterion K.  The individual first used marijuana in high school.  He then used 
marijuana numerous times from 1989 to 1991.  Finally, he used marijuana one time at a party in 
September 2008.  He tested positive for marijuana on a random test his employer gave him later 
in the same month, and a second test of his sample confirmed that result.   
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under 
Criterion K.  Illegal drug use can raise questions about an individual’s reliability and 
trustworthiness, both because it may impair judgment while the individual is under the influence 
of the drug and because it demonstrates that an individual may be unable or unwilling to comply 
with laws, rules, and regulations.  See Guideline H of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, issued on December 29, 2005, by 
the Assistant to the President for National Security Affairs, The White House (Adjudicative 
Guidelines).   
 
IV.   Findings of Fact  
 
The individual admitted during a personnel security interview that he used marijuana five to ten 
times as a junior in high school.  Exhibit 1 at 12-13 (Transcript of November 19, 2008, Personnel 
Security Interview).  He did not use any illegal substances for the rest of high school or during 
his military service.  Shortly after he returned to his home town and starting working at a job he 
would then hold for 16 years, he began smoking marijuana with co-workers.  Transcript of 
Hearing (Tr.) at 42-43.  He used marijuana about 60 times from 1986 to 1989.4  Exhibit 5 
(Questionnaire for National Security Positions signed May 23, 2003) at Question 24.  In 1989, he 
stopped using marijuana because, as he explained at the hearing, he was “just kind of sitting still 
and spinning [his] wheels,” and he “needed to do better for [his] family to succeed.”  Tr. at 44.   
 
After completing his Questionnaire for National Security Positions in 2003, the individual 
responded to a Letter of Interrogatory, in which he provided more details about his history of 
marijuana use.  Exhibit 4.  He then signed a Drug Certification, by which he agreed not to use 
marijuana for as long as he holds an access authorization.  Exhibit 3.   
 
The individual has not used drugs regularly since 1989.  He described his alcohol consumption 
as drinking a beer occasionally after mowing the lawn on a hot day.  One day in mid-
September 2008, he ran into a high-school friend whom he had not seen for many years, who 
invited the individual to a party at his house.  The individual rarely socializes, because he works 

                                                 
4  Based on the evidence in the record, including the individual’s testimony at the hearing, I find that 1986 to 
1989, rather than 1989 to 1991as stated in the Notification Letter, is a more accurate statement of the years during 
which the individual used marijuana with regularity. 



  
 

 

- 4 -

two jobs and spends his free time with his wife and children.  He did, however, attend his former 
friend’s party.  He drank more beer than was his custom and found himself intoxicated.  He 
recalls at first declining the offer of marijuana and then later accepting it.  Shortly thereafter he 
became violently ill, vomited, and let a friend drive him home.  Tr. at 29-30.   
 
Roughly ten days later, the individual was subjected to random drug testing at his place of 
employment.  The medical review officer of the facility testified that the initial results were 
positive.  A second, more sophisticated test on the same sample revealed a level of marijuana 
metabolites at precisely the threshold for a positive reading; in other words, if the level were any 
lower, it would be interpreted as a negative result.  Id. at 7.  On the basis of the positive test 
result, the medical review officer referred the individual to a psychologist to determine whether 
the individual suffered from a condition, such as substance abuse or dependence, for which 
treatment was indicated.  Id. at 9-10.  The psychologist reported that he found no evidence of 
alcohol or drug abuse or dependence, that the individual’s recent marijuana use was an isolated 
event, and that no treatment was necessary.  Id. at 10; Exhibit E.  The medical review officer 
agreed with the psychologist’s opinion.  Nevertheless, due to the nature of the individual’s work, 
the medical review officer felt it prudent to arrange for some form of treatment, which the 
individual actively participated in and completed.  Tr. at 11-12; Exhibit D.   
 
The individual has stated consistently that he did not use marijuana or any other illegal drugs 
from 1989 until September 2008.  Exhibit 1 at 16; Tr. at 31.5  The consistently negative results of 
numerous random drug tests support this assertion.  Tr. at 8 (medical review officer’s testimony 
that all employment drug tests before September 25, 2008 were negative), 41 (individual’s 
testimony that all military drug tests were negative); Exhibits A, B (facility’s fitness-for-duty 
nurse stating that all employment drug tests before September 25, 2008 were negative).  The 
medical review officer also provided support for the individual’s assertion that the 
September 2008 incident was an isolated event.  He testified that, given the date of the incident 
the individual provided and the fact that the reported level of marijuana metabolites “just barely 
went over the threshold on the confirmatory cut-off,” the test results were consistent with one-
time usage.  While acknowledging the great number of variables that affect the detection of 
marijuana use, the medical review officer expressed his opinion that the test results would have 
been higher had the individual engaged in more frequent marijuana use.  Tr. at 20-21.  
 
V.        Hearing Officer Evaluation of Evidence 
 
The individual’s use of marijuana falls into two periods of his life, separated by a large block of 
time.  Most of the marijuana use that raises a security concern occurred long ago:  first, when the 
individual was a junior in high school, and later during a three-year period at the start of his first 
full-time civilian job.  This period of marijuana use, though extensive, ended in 1989, when the 
individual was 22 years old.  The second period is the present, and includes the September 2008 
party at which he drank to intoxication and then used marijuana.   
 
                                                 
5  He also testified that he has not used any illegal substance since then.  Exhibit 1 at 20.   
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While acknowledging the individual’s drug use in the past, I find the crux of the LSO’s security 
concern correctly rests on the individual’s use of marijuana within the past year.  Facts in the 
record that mitigate this concern include the individual’s completion of a prescribed treatment 
program, undertaken as an abundance of caution, and evidence that the individual has never been 
diagnosed with a substance abuse problem.  I also take into consideration the individual’s 
testimony that he does not associate with individuals who use illegal drugs and has no intention 
of attending parties in the future that could place him in the situation in which placed himself in 
mid-September of last year.   Id. at 32-34, 36, 43.    See Adjudicative Guidelines at Guideline H, 
¶ 26.  Finally, I am convinced that he has accepted responsibility for his actions, and has 
expressed genuine remorse for them.  At the November 2008 Personnel Security Interview, he 
stated, “I know what I did was wrong.   And it was a very, very, very bad case of misjudgment.”  
Exhibit 1 at 30.  At the hearing, he testified that the ramifications of his marijuana use, including 
the hearing, are “probably the most embarrassing thing that I’ve ever had to go through in my 
life,” for both himself and his family.  Tr. at 35, 53.   
 
After considering all the evidence, however, I conclude that the mitigating factors discussed 
above do not prevail in this case.  The individual freely admits that he used marijuana once 
within the past year.  But he did not come forward with that information until he was the subject 
of a positive drug screen.  Although he testified at the hearing that he had no recollection of 
signing a Drug Certification in 2003 until it was shown to him during his November 2008 
Personnel Security Interview, Tr. 50, he was clearly aware that the DOE does not condone illegal 
drug use while holding a security clearance, at least at the time he signed the Drug Certification.6  
Moreover, as an employee subject to random drug screenings, he knew that his employer did not 
permit such use.  Nevertheless, he did not report his use affirmatively.  In addition, it appears 
that the individual used marijuana at the September 2008 party after he had become intoxicated.  
Although those circumstances may demonstrate that the individual did not willfully use 
marijuana, they do not reassure me that the scenario will not recur in the future.  From his 
expressions of regret and commitment, he clearly intends not to use marijuana in the future, 
whether willfully or not, but it remains to be seen whether his intentions will successfully guide 
his actions.  Finally, this most recent use of marijuana cannot be mitigated as youthful 
indiscretion or an incident from the distant past.  See Adjudicative Guidelines at Guideline H, 
¶ 26.  Its recency, in fact, is its most troubling aspect.  Although the individual abstained from 
illegal drug use for 19 years before the September 2008 party, less than a year has passed since 
that event.  The testimony of family and close friends who could attest to the individual’s current 
lifestyle and associations, especially in conjunction with the medical review officer’s opinion, 
might have supported his assertion that he will not repeat his error.  After careful consideration 

                                                 
6  By signing the Drug Certification, the individual agreed not to “use . . . illegal drugs . . . at any time, in any 
country, in any job in which I have been given a DOE access authorization.”  Exhibit 3.  I note that the LSO did not 
invoke Criterion L in its Notification Letter concerning the individual’s breaking this commitment.  See 10 C.F.R. 
 710.8(l) (which relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct . . . 
which tend[s] to show that the individual is not honest, reliable, or trustworthy. . . . Such conduct or circumstances 
include . . . violation of any commitment or promise upon which DOE previously relied to favorably resolve an 
issue of access authorization eligibility.”)  Nevertheless, I must consider the fact that he made and then breached that 
agreement as a “relevant and material factor[]” under Criterion K.  10 C.F.R. § 710.7(c). 
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of the evidence before me, however, it is simply too early for me to predict with confidence 
whether, despite his expressed commitment to avoid parties, alcohol, and illegal drugs, he will be 
successful.  I am not convinced that the risk of recurrence is sufficiently low to restore the 
individual’s access authorization.   
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion K.  After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has not brought forth sufficient evidence to mitigate the security 
concerns.  I therefore cannot find that restoring the individual’s access authorization would not 
endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should not be restored.  
The parties may seek review of this Decision by an Appeal Panel under the regulations set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  August 12, 2009 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  April 15, 2009 
 
Case Number:  TSO-0735 
 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter “the Individual”) for 
access authorization.  This decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual should receive access authorization.1  For 
the reasons detailed below, it is my decision that the Individual should not be granted access 
authorization.2 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual’s employer, a contractor at a DOE facility, requested that the Individual be 
granted access authorization. As part of the procedure to receive a clearance, the Individual 
submitted a SF-86 form, “Questionnaire for Sensitive Positions” (QSP), dated in December 
2007, in which he disclosed that he had several delinquent financial accounts and had smoked 
marijuana in 2005. Subsequent investigation uncovered that the Individual had an extensive 
history of delinquent financial accounts. 
 
To resolve the concerns raised by the Individual’s delinquent financial accounts and marijuana 
and alcohol use, the DOE facility’s local security office (LSO) conducted a Personnel Security 
Interview (PSI) with the Individual in July 2008. During the PSI, the Individual admitted that he 
had been sent to a workplace infirmary because his supervisor had smelled alcohol on his breath. 
He also described himself as “an alcoholic” and stated he intended to quit using alcohol.  
 
The Individual was also referred to a DOE-contractor Psychiatrist (DOE Psychiatrist) for 
examination. In September 2008, the Individual was examined by the DOE Psychiatrist. In his 
October 2008 evaluative report (Report), the DOE Psychiatrist diagnosed the Individual as 
suffering from Attention Deficit Hyperactivity Disorder (ADHD) and Alcohol Abuse “by 
history.” Exhibit (Ex.) 4 at 6. He also opined that the Individual had been a user of alcohol 
habitually to excess. Ex. 4 at 6.  In the Report, he opined that the Individual’s ADHD and its 
associated affect on the Individual’s impulsivity could cause impaired judgment or reliability. He 
recommended that the Individual “could benefit from six or eight sessions with an ADHD-type 
coach to help him gain even better understanding of the disorder and learning [sic] even better 
coping mechanisms.” Ex. 4 at 7. With regard to his diagnosis of Alcohol Abuse and his 
determination that the Individual had used alcohol habitually to excess, the DOE Psychiatrist 
found that the Individual had used alcohol responsibly for the past 18 months and that the 
Individual had obtained sufficient insight into his alcohol misuse such that no rehabilitation was 
needed. He further stated his opinion that the probability of an alcohol misuse by the Individual 
in the future was low. Ex. 4 at 6.  
 
Because neither the PSI nor the psychiatric examination resolved the derogatory information 
related to his history of  delinquent financial accounts, his misuse of marijuana and alcohol, or 
the diagnosis of ADHD, the processing of the Individual’s application for a security clearance 
was suspended and the LSO requested an administrative review regarding the Individual’s 
eligibility for a clearance. Subsequently, the Individual was issued a notification letter in March 
2009 (Notification Letter).3 Ex. 3. 
 

                                                 
3 Despite the DOE Psychiatrist’s opinion that the Individual did not need to undergo treatment for his Alcohol 
Abuse, the LSO listed the Individual’s misuse of alcohol as a concern under Criterion H, 10 C.F.R. § 710.8(h), 
based upon the Individual’s answers in the PSI and the possibility that the Individual failed to give the DOE 
Psychiatrist accurate answers. Ex. 3 (Statement of Charges) at 4. 
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In the Notification Letter, the Individual was informed that his numerous delinquent financial 
accounts constituted derogatory information under Criterion L. 4 Additionally, the fact that the 
Individual submitted a Personal Financial Statement (PFS) to the LSO that indicated that he had 
significant net income, yet chose not to pay his outstanding debts, was deemed to constitute 
Criterion L derogatory information.  
 
The Notification Letter stated that the DOE Psychiatrist’s diagnosis of ADHD constituted 
derogatory information under Criterion H.5 It also cited the DOE Psychiatrist’s comments in the 
Report that the Individual’s ADHD was associated with “impulsivity.” Ex. 3 (Statement of 
Charges) at 4. While acknowledging that the DOE Psychiatrist found that Individual did not need 
rehabilitation from alcohol misuse, the Notification Letter cited the Individual’s admission in the 
PSI that he considered himself an “alcoholic” and his statement that he cannot just drink “one or 
two” alcohol beverages. Ex. 3 (Statement of Charges) at 4. As additional Criterion H derogatory 
information  the Notification Letter asserted that the Individual’s statement to the DOE 
Psychiatrist that he had no alcohol-related incidents in the past 18 months may have been 
incorrect. Further, the Notification Letter cited the Individual’s admission that in November 2007 
he had been sent to a workplace dispensary because his supervisor had smelled alcohol on his 
breath. This incident occurred following a night when he consumed several beers and “shots” of 
alcohol. This incident occurred less than 12 months before the date of his interview with the 
DOE Psychiatrist. Ex. 3 (Statement of Charges) at 4. 
 
The Individual’s admission in the QSP and PSI that, after he left military service in April 2004, 
he purchased and smoked marijuana was cited as derogatory information under Criterion K.6 The 
Notification Letter noted at the time the Individual purchased the marijuana he was 30 years old, 
employed, and married. Ex. 3 (Statement of Charges) at 5. 
 
A hearing was held in this matter.  At the hearing, DOE presented one witness, the DOE 
Psychiatrist. The Individual offered his own testimony, as well as that of a supervisor and his 
pastor. The DOE submitted 11 exhibits (Exs. 1-8C) for the record. The Individual submitted nine 
exhibits (Ind. Exs. A-I). On June 23, 2009, after the transcript of the hearing was delivered to 
me, DOE requested that I reopen the record so that it could submit an additional item of 
derogatory information, a report by the Individual to the LSO stating that he had been arrested on 
June 21, 2009, for Driving Under the Influence. Ex. 9.  I granted the DOE’s request and entered 
the report into the record. I also provided the Individual an opportunity to respond to this new 
derogatory information or request that additional testimony be taken in this matter. The 
Individual responded by E-mail on July 6, 2009, and the record was again closed in this matter 

                                                 
4 Criterion L references information indicating that an individual is “[e]ngaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy. . . .” 10 C.F.R. 
§ 710.8(l). 
5 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may  cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). 
 
6 Criterion K refers to information indicating that an individual has “[t]rafficked in, sold, transferred, possessed, 
used, or experimented with a drug or other substance listed in the Schedule of  Controlled Substances established 
pursuant to section 202 of the  Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, 
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the 
practice of medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8(k) 
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on July 7, 2009. Ind. Ex. J (E-mail from Individual to Richard Cronin, Hearing Officer (July 6, 
2009)). 

 
 

III. FACTUAL FINDINGS 
 

The factual accuracy of the majority of events described in the Notification Letter is not 
challenged.  
 
The Individual was a member of the U.S. Military from 1997 to 1999. Ex. 8A at 4. After leaving 
the military he began work with a communications firm. In 2002, the Individual enlisted in a 
National Guard unit. Exhibit 8A at 4. The Individual left National Guard service in 2004. In 
April 2004, the Individual was employed by another communications firm.  
 
Sometime in 2005, a friend offered the Individual marijuana. The Individual, who had consumed 
several alcoholic beverages immediately prior to the offer, smoked marijuana with his friend. 
Over the course of a month, he smoked it on 3 to 5 occasions. Ex. 6 at 41-43;  Ex. 8B at 2; 
Transcript of Hearing (Tr.) at 117-18. 
 
In October 2005, the Individual left his current position to work for a third communications firm. 
In October 2006, the Individual accepted a position at a fourth communications firm (Firm). The 
Firm agreed to advance to the Individual money to pay for his relocation expenses to another 
state. If the Individual stayed employed with the Firm for three years, the Firm would forgo 
repayment of the advance. Ex. 6 at 7. In April 2007, the Individual took a position with a fifth 
communication firm. In November 2007, the Individual was employed by a DOE contractor. 
During this same month, a supervisor detected the odor of alcohol on the Individual and sent him 
to a company infirmary. Ex. 6 at 55-57.  
 
A credit report obtained in December 2007 indicated that the Individual had eight financial 
accounts relating to loans, credit cards, student loans and other purchases in collection status 
including the Firm’s claim against the Individual for failing to repay the relocation expenses that 
were forwarded to him, as well as an account from an apartment complex for a broken lease. Ex. 
8C at 5-14. 
 
At the request of the LSO, the Individual submitted a PFS dated July 2008. Ex. 5 at 1. In the 
PFS, the Individual recorded a monthly income of $4,924 and a net income of $1,784 after all 
monthly expenses. Ex. 5. 
 
After examining the Individual in September 2008, the DOE Psychiatrist issued his Report in 
October 2008. In the Report, the DOE Psychiatrist opines that the Individual suffers from 
“Alcohol Abuse by history” and has been a user of alcohol habitually to excess in the past. He 
also stated that the Individual’s responsible use of alcohol for the prior 18 months indicated that 
the Individual needed no rehabilitation.  Ex. 4 at 6. The DOE Psychiatrist also diagnosed the 
Individual as suffering from ADHD. Ex. 4 at 6. In the opinion of the DOE Psychiatrist as 
recorder in the Report, the impulsivity associated with ADHD could cause impaired judgment or 
reliability.  Ex. 4 at 6.  
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Another credit report obtained in May 2009 showed that the Individual had four accounts in 
collection, two from the Firm’s advancement of relocation expenses (totaling $3,502), one from 
the apartment complex ($1,093) and one for medical expenses ($58). Ex. 1 at 1. The other 
delinquent accounts listed in the December 2007 credit report had been either paid off or charged 
off by the creditor. Ex. 1 at 1-2. 

V.   ANALYSIS 
 
 A. Criterion L 
 
The Criterion L concerns arise from the Individual’s extensive history of unpaid debts. Excessive 
indebtedness and the failure to meet financial obligations are derogatory information under 
Criterion L. 10 C.F.R. § 710.8(l) (“circumstances which tend to show that an individual is not 
honest, reliable or trustworthy,” including “a pattern of financial irresponsibility”); see also 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005, by the Assistant to the President for National Security 
Affairs, The White House (Adjudicative Guidelines) at Guideline F. 
 
It is undisputed that the Individual has a history of financial delinquencies. Tr. at 96. Once a 
security concern exists, an individual has the obligation to resolve the concern. In the case of a 
history of financial delinquencies, an individual can resolve the concern by demonstrating a 
reformed attitude and a pattern of financial responsibility. See, e.g., Personnel Security Hearing, 
Case No. TSO-0645 (October 22, 2008). 
 
A supervisor, who is a friend of the Individual, testified that the Individual is now living within 
his current financial means. Tr. at 64. He testified that approximately one and a half years ago 
the Individual approached him to help him make a personal budget. Tr. at 64-64. The Individual 
informed him that he did not have enough money to cover his monthly bills because his 
paycheck was  being garnished. Tr. at 65. He later sat down with the Individual and set up a 
budget. According to this budget, the Individual had approximately $100 per month after all 
obligations were accounted for. Tr. at 65. 
 
The Individual asserts that, as of the date of the hearing, all of his student loans have been paid 
off, as well as a number of the other delinquent accounts. See Ex. 2. A number of the remaining 
accounts have been closed out by the creditor. See Ind. Ex. G. A number of the debts were 
created by several ex-wives, and he has had those debts cleared off his credit report. Tr. at 102-
04. Additionally, he is disputing one debt to a phone company, since the debt was generated by 
an ex-girlfriend. Tr. at 104. 
 
With regard to the debt to the Firm, the Individual initially testified that his intention is not to 
repay. Tr. at 97.  The Individual conceded that the debt was legitimate and stated that the reason 
he did not attempt to repay the debt was because of his anger that the Firm improperly withheld 
money from his last three paychecks. Tr. at 98.  The Individual later testified that he was 
eventually going to repay this debt, although he is not currently repaying the debt. Tr. at 100. 
 
The Individual also testified regarding the current debt in collection for rent from an apartment 
complex. The debt arises from his breaking a one-year lease. Tr. at 101. The Individual stated his 
intention to set up a repayment plan and satisfy this debt. Tr. at 101.   
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When asked about the PFS he submitted to the LSO, which indicated that he had substantial net 
income to pay debts yet was not doing so, the Individual testified that when he completed the 
PFS, his wages were not being garnished. Tr. at 105-06. The Individual then testified that the 
monthly amount garnished was approximately $160. When confronted with the fact that his 
claimed monthly net income in the PFS, would, after deducting the garnishment, would still 
leave substantial funds available to repay his debts, the Individual explained that he included in 
the PFS money he gets each month for service–related disabilities and used pre-tax income 
figures. Tr. at 108.  
 
The Individual has also submitted a number of  letters from his friends and his two witnesses. 
Ind. Exs. A-E. Each of the letters attested to the Individual’s good character and the excellence 
of his service both as a civilian and as a member of the regular military and National Guard. He 
also testified that because of his efforts to resolve his debt problems, he has raised his credit 
score from approximately 495 to 592. Tr. at 143. 
 
After reviewing all of the evidence, I find that the Criterion L concerns have not been resolved. 
The Individual has made significant strides in becoming financially responsible and has repaid a 
number of debts.  However, the Individual’s pattern of financial responsibility is relatively recent 
and was prompted in part by the garnishment of his wages. Additionally, the Individual’s 
somewhat ambivalent attitude regarding repayment of the debt to the Firm does not demonstrate 
a mature attitude toward debt and therefore provides additional doubt about the Individual’s 
reliability and trustworthiness. While I have no reason to doubt the Individual’s work ethic or the 
quality of his past service to the Nation, his lack of a consistent pattern of financial responsibility 
does not allow me to conclude that the Criterion L concern is resolved. 7   
 
 B. Criterion H 
 
The Criterion H concerns involve the DOE Psychiatrist’s diagnosis of ADHD and Alcohol 
Abuse, as well as his determination that the Individual had been a user of alcohol habitually to 
excess. Excessive use of alcohol raises a security concern due to the heightened risk that an 
individual’s judgment and reliability may be impaired to the point that he will fail to safeguard 
classified matter or special nuclear material. See Personnel Security Hearing, Case No. 
VSO-0733 (July 13, 2009) (Criterion J case involving alcohol misuse). Further, certain 
emotional, mental, and personality conditions can impair judgment, reliability and 
trustworthiness. Adjudicative Guidelines at Guideline I. Given the DOE Psychiatrist’s Report 
diagnosing the Individual as suffering from Alcohol Abuse in remission and his determination in 
the Report that the Individual’s ADHD could cause an impairment because of the impulsivity 
associated with the disorder, the LSO had sufficient grounds to invoke this criterion of 
derogatory information under Part 710. 
 
At the hearing, the DOE Psychiatrist described his examination of the Individual. He arranged 
for the Individual to take three psychometric tests – The Minnesota Multiphasic Personality 
Inventory (MMPI), the Millon Clinical Multiaxial Inventory (MCMI) and the Substance Abuse 

                                                 
7 While not cited as derogatory information, the Individual admits in the PSI that he deliberately gave an OPM 
investigator false information regarding whether another person was with him at the time of his marijuana use. Ex. 6 
at 48. When asked why he gave a false answer he stated “I don’t know, cuz I ain’t a rat, I guess. I don’t know.” Ex. 
6 at 48. This lack of candor casts further doubt on the Individual’s trustworthiness.  
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Subtle Screening Inventory (SASSI). Tr. at 18-19. He also conducted a structured mental status 
examination during his interview of the Individual. Tr. at 19.  
 
The MMPI test results, which were scored by computer, indicated that the Individual was likely 
to be immature, self-centered, a nonconformist and a risk taker. Tr. at 24. It also indicated that 
the Individual may have “consciously distorted” some of his answers. Tr. at 24.  
 
  1. Alcohol Abuse and Habitual Use to Excess 
 
The DOE Psychiatrist testified that results of the Individual’s testing and interview revealed to 
him that the Individual had a history of Alcohol Abuse but it was “not active” at the time of his 
examination nor had it been active “for a while.” Tr. at 20.  In making this finding, the DOE 
Psychiatrist testified that he adjusted the Individual’s score on the SASSI. Tr. at 21. He adjusted 
the score because the Individual’s responses to various SASSI questions were not consistent with 
the responses the Individual gave during their interview. Tr. at 21. Without the adjustment the 
SASSI would have indicated that the Individual had no substance abuse problem. Tr. at 21. As 
an example of the scores he adjusted on the SASSI, the DOE Psychiatrist cited one SASSI 
question “Have you had more to drink than you intended to?” to which the Individual answered 
“Never.” Tr. at 21. This response was inconsistent with the responses the Individual gave during 
their interview, so he gave the Individual an increased score consistent with an affirmative 
response to the question. Tr. at 21.  
 
The DOE Psychiatrist further testified that the Individual had admitted to him that he had past 
problems with alcohol, but stated in his interview that he had had no alcohol-related problems for 
the prior 18 months. Tr. at 26-27. The DOE Psychiatrist also stated that based upon this 
information he concluded that the Individual, despite his impulsivity and the fact he had not 
received any prior alcohol-related treatment, did not require any treatment or rehabilitation from 
his Alcohol Abuse. Tr. at 27.  He testified that his opinion regarding the Individual’s Alcohol 
Abuse would change if the period in which the Individual had not consumed alcohol to excess 
were shorter than 18 months. When asked about the fact that a supervisor had detected the odor 
of alcohol on the Individual at work in November 2007, the DOE Psychiatrist indicated that, 
given that the Individual had only 11 months of non-problematic alcohol use at the time of his 
interview, he would now recommend participation in Alcoholics Anonymous (AA). Tr. at 31. 
 
The Individual presented two witnesses who testified as to his alcohol consumption pattern. The 
supervisor socializes with the Individual approximately four or five times a year. The last time 
the supervisor had seen the Individual intoxicated was in July 2008. Tr. at 62-63, 73-74.  The 
Individual’s supervisor testified that in the first couple of months that the Individual worked for 
him (the Individual’s employment began in November 2007), there were several occasions that 
he could smell alcohol on the Individual as he reported to work. Tr. at 68. He counseled the 
Individual that he could not come to work after having a large amount of alcohol the night before 
and the Individual stopped coming to work in such a condition. Tr. at 68. While he never took 
any additional action regarding this issue, another supervisor did send the Individual to the 
infirmary on one occasion in November 2007, since he smelled of alcohol. Tr. at  69; Ex. 6 at 55.   
 
The Individual’s pastor testified that in January 2009 the Individual communicated his intention 
to stop consuming alcoholic beverages. Tr. at 82. It is his belief that the Individual is “working 
very hard” on being abstinent. Tr. at 81. He has spoken to the Individual many times since 
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January 2009 and has not smelled alcohol on his breath. Tr. at 84.  He also testified to the growth 
in the Individual’s spirituality and his work as a worship leader at their church. Tr. at 78-79, 82. 
 
The Individual testified that he has not completely stopped consuming alcoholic beverages. Tr. at 
111. His current consumption is mostly one or two beers on Fridays and Saturdays with dinner, 
since most weeknights he is at church working on duties related to being a worship leader. Tr. at 
112, 133. He admitted telling the interviewer at his PSI that he had a problem with alcohol at one 
point of his life but now feels he has his alcohol problem under control. Tr. at 113. He confirmed 
his supervisor’s testimony that the last time he was intoxicated was in July 2008. Tr. at 113. 
 
With regard to the incident where he was sent to the infirmary, the Individual testified that he 
had consumed beer at a pool tournament the night before the incident. Tr. at 116. He denied 
being intoxicated the next morning at work but believes that if he has only a few beers he will 
emit the odor of alcohol in his sweat. Tr. at 116. He estimated that on the occasions his 
supervisor had noticed that he smelled of alcohol at work, he had consumed approximately six or 
seven beers over two to three hours on the night before. Tr. at 117. 
 
He testified that he made the decision to reduce his alcohol consumption because of his 
employment and his increased involvement at his church. Tr. at 130.  He felt “convicted” by the 
fact he was in a leadership role at church and had met people who went to his church at bars and 
did not want to be intoxicated in their presence. Tr. at 130. Consequently, he went before the 
congregation of the church and informed them that he consumed alcohol and smoked in bars and 
that he needed to “quit doing it so much.” Tr. at 130-31. 
 
The Individual also testified that he is currently seeing a clinical psychologist (Psychologist) at a 
Veterans Administration Center. Tr. at 109. He tries to see the Psychologist every other week but 
this is limited by the Psychologist’s availability. Tr. at 109. He began to see the Psychologist 
upon receiving the Notification Letter. He talks to Psychologist about “my everyday life and 
about relationship issues.” Tr. at 109.  
 
The Psychologist states in writing that he has seen the Individual for three sessions and that the 
Individual has a history of alcohol and THC (marijuana) use, a possible diagnostic history of 
ADHD, financial problems and relationship issues. Ind. Ex. F. The Psychologist notes that the 
Individual appears to be in remission with regard to his alcohol and THC use and that these 
problems are not a focus of his treatment. The focus of his treatment of the Individual is on the 
Individual’s “relationship issues and increased understanding and awareness of his role in 
relationship choices.” Ind. Ex. F. He concludes by stating his opinion that the Individual’s 
prognosis for continued substance abuse recovery and his progress in therapy is “excellent.” Ind. 
Ex. F.  
 
After listening to all of the testimony, the DOE Psychiatrist was given an opportunity to question 
the Individual and provide a further opinion regarding the Individual. The DOE Psychiatrist 
stated that his prognosis of the Individual was now not as favorable as in his Report, in light of 
the alcohol-related incidents indicating that the Individual did not in fact have 18 months of  non-
problematic alcohol consumption. Tr. at 139. Nevertheless, given that he was now seeing a 
counselor, and the DOE Psychiatrist’s belief that the Individual had “a very good structure in his 
life,” the DOE Psychiatrist concluded that “I’m still in a pretty positive place with him.” Tr. at 
139-40. He further testified that he now believes that the Individual has shown adequate 
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evidence of rehabilitation and reformation from his alcohol problem. In reaching this conclusion, 
the DOE Psychiatrist stated that while the Individual is not specifically being treated by the 
Psychologist for alcohol issues, he feels that if the Individual were having any such problems he 
would discuss them with the Psychologist. Tr. at 141. 
 
Approximately one month after the hearing was held, the LSO received a report from the 
Individual that he had been arrested for DUI. I reopened the record to allow DOE Counsel to 
submit evidence of this report into the record. In response, the Individual submitted a statement 
asserting that his attorney has informed him that since it was his first arrest for DUI he would 
receive a “With Held Judgment” and would receive a 90-day suspended license and one year of 
unsupervised probation. He also reported that he has now joined an Christian based AA group 
and has started attending meetings as of the last week in June 2009. Ind. Ex. J.  
 
After reviewing all of the evidence, I cannot find that the Individual has resolved the concerns 
arising from the DOE Psychiatrist’s diagnosis of Alcohol Abuse. The Individual’s arrest for DUI 
one month after the hearing clearly suggests some type of ongoing alcohol-related disorder. The 
DOE Psychiatrist and the Psychologist could not have, of course, considered this information 
before making their assessment of the Individual. I commend the Individual for his efforts in 
attending AA and making a renewed effort to be abstinent from alcohol. Nevertheless, it is much 
too early to conclude that his current efforts have resolved the concerns raised by the diagnosis 
of Alcohol Abuse.  
 
  2. ADHD 
 
The DOE Psychiatrist testified as to how he arrived at his diagnosis of ADHD. During the 
examination, he asked the Individual a series of questions of general knowledge in order to assist 
him at making a diagnosis of Attention Deficit Disorder (ADD). Tr. at 33.  The Individual 
showed indications of suffering from ADD in his inability to list the five biggest cities in 
America even after being given a hint. Tr. at 34. He was also unable to recall who was the 
governor of the state he lived in, although he did recall the name when given a hint. Tr. at 34. 
The Individual also had some difficulty with the “serial sevens” and “serial threes” test. These 
tests ask an individual to start at 100 and then give a series of numbers by subtracting 7 or 3 from 
the prior number.  Tr. at 36-37. The Individual’s specific errors in these tests were suggestive of 
ADD. Tr. at 36-37. The Individual, after being asked about if he had difficulty with his memory, 
informed the DOE Psychiatrist, “I know. I’ve had ADD all of my life.” Tr. at 34.  
 
The DOE Psychiatrist established a final diagnosis of ADHD by virtue of the fact that the 
Individual’s ADD was present with the Individual’s history of impulsive acts and his assessment 
that the Individual was a “thrill seeker.” Tr. at 35. This history suggested that the Individual may 
have demonstrated hyperactivity. Tr. at 35-36. Additionally, the Individual’s MMPI results 
suggested that the Individual “likes excitement.” Tr. at 122. 
 
The Individual’s ADD, the DOE Psychiatrist noted, could cause difficulty for a person such as 
the Individual because of the possibility of impulsive acts, such as spending too much money or 
getting into inappropriate relationships. Tr. at 38. Additionally, such people might have difficulty 
with rules because they may act impulsively, rather than considering rules. Tr. at 38. There is 
also the possible problem of a clearance holder forgetting things or saying things without 
thinking. Tr. at 38-39.  While the Individual had a spotless record earlier in life when he held a 
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clearance in the military, the DOE Psychiatrist opined that the highly structured environment of 
the military, not found in civilian life, would help a person with ADD, such as the Individual, to 
perform better. Tr. at 40. 
 
The DOE Psychiatrist recommended that the Individual receive “coaching” for his “ADD.” Tr. at 
40. Such an “ADD Coach” teaches ADD sufferers to learn to “stop and think” and to prioritize 
jobs. Tr. at 41. The ADD coach would also teach basic coping skills. Tr. at 41. 
 
The Individual disputes the diagnosis of ADHD. The Psychologist informed the Individual that 
he could not diagnose ADHD on the basis of one session, especially since he was not a certified 
ADHD Counselor. Nevertheless, his initial opinion was that the Individual did not seem to have 
ADHD. Tr. at 110. The Individual testified that he explored a more detailed diagnostic 
evaluation for ADHD but could not afford the expense. Tr. at 110-11.  The Individual admits 
telling the DOE Psychiatrist that he had ADD but did not tell him that he had ADHD, which the 
Individual understands is a condition that affects the ability of a person to complete tasks or 
finish assignments. Tr. at 119. The Individual believes that he faithfully completes tasks and 
assignments. Tr. at 42, 119-20.  
 
After listening to all of the testimony, the DOE Psychiatrist again testified. He believes that 
given the Individual’s ongoing relationship with the Psychologist, any concerns as to the 
Individual’s ADHD are resolved. Tr. at 141; see also Tr. at 143 (statement from DOE Counsel).  
In support of his opinion, the DOE Psychiatrist cited the fact that the Psychologist is aware of the 
Individual’s ADHD. Tr. at 141. Further, the DOE Psychiatrist believes that the Individual would 
consult with the Psychologist if he were having problems related to the ADHD. Tr. at 141.   
 
After considering all of the evidence in the record, I cannot find a security concern arising from 
the Individual’s diagnosis of ADHD. There has been no expert testimony establishing that any of 
the conduct referenced in the Notification Letter is a product of the Individual’s ADHD. At best, 
the DOE Psychiatrist testified that it was only possible that the Individual’s marijuana use was an 
impulsive act resulting from the Individual’s ADHD.  Tr. at 42. The DOE Psychiatrist did testify 
that a person with ADHD may impulsively overspend or have inappropriate relationships or 
inadvertently disclose information. However, in the Individual’s case, there is no evidence that 
the Individual has a history of inappropriate relationships or inadvertently disclosed information 
despite presumably having ADHD his entire adult life. His work performance has been 
commended by his supervisor. With regard to the Individual’s indebtedness, there is no evidence 
that it was directly caused by his ADHD. Further, the Individual’s recent successful efforts in 
reducing his indebtedness over the past year and a half argues against an ADHD cause for his 
financial indebtedness. Lastly, even if there is a concern relating to the diagnosis of ADHD, the 
DOE Psychiatrist believes that the Individual’s current therapeutic relationship with the 
Psychologist is sufficient to allay any concern. In the present case, I find that the security 
concerns raised by the diagnosis of ADHD have been resolved. 
 
In sum, I find that the Criterion H concerns related to the Individual’s diagnosis of ADHD have 
been resolved. However, I also find that the Criterion H concerns related to the Individual’s 
Alcohol Abuse have not been resolved. 
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C. Criterion K 
 
The Criterion K concern centers on the Individual’s admitted use of marijuana in 2005. Illegal 
drug use may cause an individual to act in a manner that is inconsistent with the best interests of 
national security while under the influence of such substances. See Adjudicative Guidelines at 
Guideline H. Also, illegal drug use indicates a willingness to ignore the law, which could be 
reflected in the clearance holder’s attitude toward security requirements. See, e.g., Personnel 
Security Hearing, Case No. TSO-0527 (February 28, 2008). 
 
At the hearing, the Individual explained the circumstances that led to his marijuana use: 
 

I had been in the military, it seemed  like, all my life, and I got out.  And I never  
tried it, so I'm like -- and I had been drinking a little bit, so I'm like, "Well, I'll try 
it."  I  had never tried it before, so I tried it.  I mean,  there's nothing I can say to -- 
I just wanted to  see what it was like. 

 
Tr. at 117-18. He testified that he used marijuana approximately three times over the course of a 
month in 2005. Tr. at 118. Since that month in 2005, he has not used marijuana and intends never 
to use marijuana even if it is offered to him while he is under the influence of alcohol. Tr. at 118, 
132. The Individual has also submitted copies of his pre-employment and pre-assignment urine 
drug test results taken on August 2007 and July 2008, respectively. Both are negative for 
marijuana metabolites. Ind. Ex. H; Ind. Ex. I.  
 
The DOE Psychiatrist testified that it was possible that the Individual’s marijuana use was an 
impulsive act resulting from the Individual’s ADHD, but that many people try marijuana without 
suffering from ADHD. Tr. at 42. 
 
DOE Counsel explained the DOE concern as to the Individual’s use of marijuana as: 
 

On the marijuana issue, I don't – I think that, for the most part, the issues are  
resolved.  The concern there isn't so much the use of the marijuana, but the 
reasons why; and that is,  you know, he did it just because.  And he admits that it 
was stupid, but it goes to the impulsivity and the not thinking out the 
consequences of one's actions, that there's still a concern there with respect to his 
judgment and reliability because of that impulsiveness.  So I think there are still 
some concerns. . . . 
 

Tr. at 143. 
 
As indicated by the DOE Counsel’s statement at the hearing, there is no remaining Criterion K-
type concern raised by the Individual’s isolated use of marijuana. To the extent there is a 
Criterion L-type concern about the Individual’s judgment, trustworthiness and reliability caused 
solely by his diagnosis of ADHD, those concerns have been resolved as discussed in the 
Criterion L section above.  
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V. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion K have been resolved. 
However, the security concerns under Criteria H and L have not been resolved. Given these 
findings, I cannot conclude that granting the Individual access authorization “would not 
endanger the common defense and security and would be clearly  consistent  with  the national  
interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual should not be granted access 
authorization.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: July 27, 2009 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 27, 2009 
 
Case Number:  TSO-0736 
 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the 
Individual") to maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.@  This Decision considers whether, on the basis of the evidence in this 
proceeding, the Individual's security clearance should be restored.1  For the reasons stated below, 
I find that the Individual's security clearance should not be restored. 
 
I. BACKGROUND   
 
The Individual has a history of five arrests and at least two speeding tickets.  Four of these 
arrests were alcohol-related.  In 1989, and again in 1991, he was arrested for Driving While 
Intoxicated (DWI).  On December, 14, 1999, he was arrested for Battery against a Household 
Member (the Individual had been consuming alcohol at the time of this incident).  On July 12, 
2001, he was arrested for Aggravated Driving under the Influence of Intoxicating Liquor or 
Drugs and Open Container.  The fifth arrest, for driving without a license, occurred in 1992.  On 
July 28, 2006, and again on March 19, 2008, the Individual received tickets for speeding.   
 
In addition to his history of arrests and speeding tickets, the Individual also has a history of 
financial irresponsibility and tax delinquency.  In June 2005, the Individual owed his local 
government $670 for four unpaid traffic tickets.  As recently as September 29, 2008, the 
Individual owed the Federal government in excess of $8,000 and over $2,000 to his State 
government for tax delinquencies.   
 
The Individual also has a history of inappropriate sexual conduct in the workplace.  On June 16, 
2005, the Individual’s employer issued a written reprimand to him for inappropriate conduct of a 

                                                 
1  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov .  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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sexual nature and misuse of a government computer.  It is also alleged that the Individual 
failed to attend sexual harassment training mandated by the June 16, 2005, reprimand.               
 
The Local Security Office (LSO), over a period of seven years, conducted at least four Personnel 
Security Interviews (PSI) of the Individual, one each on July 25, 2001, October 31, 2006, 
December 27, 2006, and September 29, 2008.2  After the final PSI failed to resolve the security 
concerns raised by the derogatory information concerning the Individual, an administrative 
review proceeding was initiated.  See 10 C.F.R. ' 710.9.  The LSO then issued a letter notifying 
the Individual that it possessed information that raised a substantial doubt concerning his 
eligibility for access authorization (the Notification Letter).3     
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on May 13, 2009.  At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and 
(g), I took testimony from the Individual and three other witnesses.  See Transcript of Hearing, 
Case No. TSO-0736 (hereinafter cited as ATr.@). The LSO submitted 19 exhibits, marked as 
Exhibits 1 through 19, while the Individual submitted 6 exhibits, marked as Exhibits A through 
F. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable and 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
                                                 
2  The September 29, 2008, PSI transcript appears in the record as DOE Exhibit 3.  The December 27, 2006, PSI 
transcript appears in the record as DOE Exhibit 4.  The LSO had also conducted PSIs of the Individual on 
October 31, 2006, and July 25, 2006. The transcripts of these PSIs appear in the record as DOE Exhibits 5 and 6, 
respectively. 
 
3  The Notification Letter alleges that the Individual has “Engaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of the national security. Such conduct or circumstances include, 
but are not limited to, criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation 
of any commitment or promise upon which DOE previously relied to favorably resolve an issue of access 
authorization eligibility.”  10 C.F.R. ' 710.8(l) (Criterion L). 
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motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
evidence presented by both sides in this case. 
 
III.  FINDINGS OF FACT AND ANALYSIS 
 
The record shows that the Individual has exhibited a pattern of financial irresponsibility, tax 
delinquencies, inappropriate sexual behavior, and criminal behavior between 1989 and 2008.  A 
common thread throughout the Individual’s history is a failure to obey laws, regulations, and 
other rules.  Moreover, each of the incidents documented above involves a failure to exercise 
sound judgment and self-control.  Accordingly, the LSO properly invoked Criterion L. 
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning an individual=s eligibility for access authorization.  See Personnel Security Hearing, 
Case No. VSO-0244 (affirmed by OSA, 1999).  In the end, like all Hearing Officers, I must 
exercise my common sense judgment in deciding whether the Individual=s security clearence 
should be restored after considering the applicable factors prescribed in 10 C.F.R. ' 710.7(c).  
Therefore, I must consider whether the Individual has submitted sufficient evidence of mitigation 
to resolve the security concerns raised by his criminal behavior, financial irresponsibility and 
sexual conduct.  After considering all of the evidence in the record, I find that, the Individual has 
not sufficiently mitigated the concerns raised by his inappropriate sexual conduct, financial 
irresponsibility and pattern of criminal behavior. 
 
Financial Irresponsibility and Delinquent Tax Obligations  
 
The record shows that the Individual has a history of failing to pay debts.  As of June 2006, the 
Individual had four unpaid, and past due, traffic tickets, totaling $670.  The Individual failed to 
pay his state income tax in 2004 and, at the time that the Notification Letter was issued, owed his 
State government approximately $2,000.  The Individual also failed to pay his Federal Income 
tax in 2003 and 2005.4  At the time that the Notification Letter was issued, the Individual owed 
the Federal government approximately $8,000.  The Individual attributed his financial 
delinquencies to the cost of trying to maintain two households when he was separated from his 
now former spouse.  Tr. at 46-49.   The Individual asserts that he now has his financial affairs in 
order.  Id. at 49.        
 
Failure or inability to live within one’s means, satisfy debts, and meet financial obligations may 
indicate poor self-control, lack of judgment, or unwillingness to abide by rules and regulations, 
all of which can raise questions about an individual’s reliability, trustworthiness and ability to 
protect classified information.  An individual who is financially overextended is at risk of having 
to engage in illegal acts to generate funds.  Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 

                                                 
4  The Individual’s tax delinquencies constitute both criminal activity and financial irresponsibility.  The issues 
raised by the criminal activity aspects of the Individual’s tax delinquencies are discussed at length below. 
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National Security Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) 
at Guideline F.  The Adjudicative Guidelines specifically identify a number of conditions present 
in the instant case that could raise security concerns.  These conditions include “(a) inability or 
unwillingness to satisfy debts; (b) indebtedness caused by frivolous or irresponsible spending 
and the absence of any evidence or willingness or intent to pay the debt or establish a realistic 
plan to pay the debt; (c) a history of not meeting financial obligations; (d) deceptive or illegal 
financial practices such as . . . income tax evasion . . ., [and] . . . (g) failure to file annual Federal, 
state or local income tax returns as required . . .”   Adjudicative Guideline F.  
 
Guideline F sets forth six factors that can mitigate security concerns arising from financial 
irresponsibility.  Specifically, Guideline F provides, in pertinent part, that “clear indicators that 
the problem is resolved or is control” and that “a good faith effort to repay overdue creditors or 
otherwise resolve debts” are mitigating factors.  Guideline F at ¶ 20(b) and (c).   Moreover, our 
case law has long held that “Once a pattern of financial irresponsibility has been established, an 
individual must demonstrate a new pattern of financial responsibility in order to mitigate or 
resolve the security concerns raised by the established pattern of financial irresponsibility.” 
Personnel Security Hearing, Case No. TSO-0531 (2008); Personnel Security Hearing, Case No. 
TSO-0170 (2006); Personnel Security Hearing, Case No. VSO-0108 (1996).   
 
In the present case, the Individual has submitted evidence showing that he has paid the four 
outstanding traffic tickets. Tr. at 52, Exhibit F.  More importantly, the Individual has shown that 
he has entered into payment arrangements with the Federal and State tax authorities for 
repayment of his outstanding taxes and has been complying with these payment plans.  Exhibits 
A-E.  At the hearing, the Individual testified that his financial issues resulted from his having to 
maintain two households while he was separating from his now former spouse.  Tr. at 46-47.  
The Individual noted that he has cut his household expenses by moving in with his long-term 
girlfriend and leading a simpler, more family centered lifestyle.  Id. at 49-50.  The documentary 
and testimonial evidence submitted by the Individual has convinced me that he has just begun to 
establish a pattern of financial responsibility.  In the end, a five month-old pattern of financial 
responsibility is of insufficient duration to fully mitigate the Individual’s six-year pattern of 
financial irresponsibility. I therefore find that the Individual has not resolved the DOE’s concerns 
about his financial irresponsibility.  
 
Sexual Conduct  
 
On June 16, 2005, the Individual’s employer issued a written reprimand to him and suspended 
him for 20 days without pay.5  The Individual was also required to take sexual harassment 
training.  These actions were taken because the Individual’s employer had concluded that he:  
 

Engaged in inappropriate conduct of a sexual nature consisting of offensive verbal 
statements, a pattern of insult and innuendo, including lewd remarks, obscene 
gestures, and derogatory comments in the presence of male co-workers and have 

                                                 
5  Two documents communicating the employer’s disciplinary actions to the Individual appear in the record as 
Exhibit 12. 
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directed such conduct towards female co-workers on a regular basis over a 
long period of time.  Further, despite [the Individual’s] claim that [he] had never 
accessed pornographic sites, sexually explicit images were found on [his work] 
computer. 

  
Exhibit 12 at 4.6  The Individual did not deny these actions, but rather contended that he was 
singled out for disciplinary action.  Tr. at 53-52, 57-59, 61-62.  He contended that he did not visit 
any pornographic internet sites, but acknowledged that he maintained explicit photographs on his 
employer’s computer.  Id. at 62.  According to the Individual, a co-worker had uploaded these 
photographs from a diskette.  Id. at 54, 56.  The Individual would, from time to time, view these 
pictures on his government computer.  Id. at 62.   
 
The disciplinary actions taken by the Individual’s employer included a requirement that the 
Individual attend a course on sexual harassment.  The Individual admitted that he failed to attend 
this course.  The Individual’s failure to attend mandated sexual harassment training indicates (1) 
he did not understand the gravity of his actions in the workplace; (2) he was unwilling to be 
educated on the subject; and (3) he disregarded an order connected with a disciplinary action.      
 
The actions described above clearly indicate that the Individual had exhibited a lack of judgment 
and discretion.  The Adjudicative Guidelines state that sexual behavior that reflects a lack of 
judgment or discretion raises a potentially disqualifying security concern.  Adjudicative 
Guideline D at ¶ 12-13.  Moreover, the Individual misused a government computer.    
 
Guideline D sets forth four conditions that can mitigate security concerns arising from 
inappropriate sexual behavior.  Specifically, Guideline D provides that security concerns arising 
from sexual behavior can be mitigated when the Individual is able to show that it:  “Happened so 
long ago, so infrequently, or under such unusual circumstances, that it is unlikely to recur and 
does not cast doubt on the individual’s current reliability, trustworthiness or good judgment.”  
Guideline D at ¶ 14 (b).  In the present case, approximately four years have passed since the 
Individual was disciplined for his sexual conduct, and there is no indication that his inappropriate 
sexual conduct has recurred.  However, the Individual’s sexual conduct is part of a larger pattern 
which indicates that the Individual has repeatedly exercised poor judgment, a lack of self-
control, and has been unwilling or unable to abide by laws, rules, and/or regulations.  Moreover, 
the Individual’s refusal to attend sexual harassment training increases the likelihood that he 
might engage in that prohibited conduct again.  Accordingly, I am unable to conclude that the 
Individual has resolved the security concerns raised by his sexual conduct.   
 
 
 
 

                                                 
6  The Notification Letter indicates that the Individual failed to attend the required sexual harassment classes.  The 
only indication in the record that the Individual had not attended those classes is the Individual’s admission that he 
could not remember attending them.   Such a failure would constitute yet another example of the Individual’s failure 
to comply with law, rules or regulations. 
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A Pattern of Criminal Behavior 
 
It is well settled that failure to pay taxes on time raises a serious security concern. Personnel 
Security Hearing (Case No. VSO-0081)(1996).  The Individual’s failure to comply with State 
and Federal tax laws raises grave doubts about his judgment, reliability, common sense, 
willingness to abide by the law, and honesty.  Moreover, the Individual has a history of at least 
five arrests beginning in 1989 and continuing until 2001.7  The Individual’s record of five 
arrests, along with his repeated violation of Federal and State tax laws constitute a significant 
pattern of criminal behavior.             
 
The Adjudicative Guidelines state: “Criminal activity creates doubt about a person’s judgment, 
reliability, and trustworthiness.  By its very nature, it calls into question a person’s ability or 
willingness to comply with law rules and regulations.”  Adjudicative Guideline J, ¶ 30.  In the 
present case, these concerns are magnified by the sheer number of criminal behaviors. 
 
Guideline J sets forth four factors that can mitigate security concerns arising from criminal 
conduct.  Specifically, Guideline J provides, in pertinent part, that the security concerns arising 
from criminal behavior can be mitigated when “there is evidence of successful rehabilitation; 
including but not limited to the passage of time without recurrence of criminal activity, remorse 
or restitution, job training or higher education, good employment record, or constructive 
community involvement.”  Guideline J at ¶ 32(d). 
 
Four of the Individual’s arrests were alcohol-related.  The evidence in the record shows that the 
Individual has recognized that has had an alcohol problem and stopped consuming alcohol in 
2003.  In addition, he has obtained counseling for his alcohol problem and the issues underlying 
it from his employer’s EAP program.  It is also clear that the Individual’s financial circumstances 
and judgment had been negatively affected by an unsuccessful marriage.  The Individual is now 
sober, is in a healthy, happy and stable relationship and is successfully parenting two young adult 
sons.  The Individual continues to be monitored by his EAP counselor.  The removal of the 
aggravating factors of alcohol and a difficult marriage make a return to criminal behavior by the 
Individual much less likely. 
 
The Individual’s EAP counselor testified on his behalf.  The EAP counselor’s testimony 
convinced me that the Individual had made a great deal of progress.  The EAP Counselor 
testified that the Individual had accepted responsibility for his drinking and had worked hard to 
address it.  Tr. at 30.  The EAP Counselor testified that he had no concerns about the Individual’s 
ability to maintain a DOE security clearance.  Id. at 31.  The Individual’s relationship with his 
former spouse was an issue he had needed to address as well.  The Individual “learned he could 
develop a better sense of control and direction over what was taking place by staying in control 

                                                 
7  Four of these arrests are alcohol-related.  These alcohol-related arrests suggest that the Individual may well have 
an alcohol-related disorder.  However, the evidence in the record indicates that the Individual has received substance 
abuse counseling and has abstained from alcohol use since 2003. Accordingly, the LSO did not cite Criterion J or 
Criterion H in the Notification Letter.  The LSO did, however, cite these four alcohol-related arrests under Criterion 
L, because they contribute to a pattern of criminal behavior. 
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and developing better communication skills.”  Id. at 34.  The EAP Counselor believes that the 
Individual had been direct and honest with him.  Id. at 35.  By working with his EAP counselor 
to address his financial and alcohol issues, the Individual has exhibited improved judgment.  Id. 
at 37-38.  Through therapy, the Individual has resolved a problem with authority.  Id. at 41-42.           
 
However, the record shows that the Individual has experienced an unusually large number of 
lapses in judgment and self-control that have occurred in several domains.  The record shows a 
sixteen year long pattern of criminal behavior.  In addition, the Individual exhibited a pattern of 
inappropriate sexual conduct on a regular basis over a long period of time.  These facts suggest 
that the Individual’s lapses may well be part of a larger problem with judgment and/or self-
control.  While four years have passed since the Individual has engaged in criminal conduct, the 
Individual has recently, in 2006 and 2008, received two traffic tickets for driving in excess of 90 
miles per hour.  Simply put, the Individual has not provided sufficient evidence to convince me 
that the DOE can count on him to obey its laws, rules and regulations in the future.  Therefore, 
the questions about the Individual’s judgment, reliability, self-control, and willingness to obey 
rules and follow regulations remain unresolved. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criterion L.  Therefore, the Individual has not demonstrated that restoring 
his security clearance would not endanger the common defense and would be clearly consistent 
with the national interest.  Accordingly, it is my opinion that the Individual's access authorization 
should not be restored at this time.  The Individual may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 10, 2009 
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DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 27, 2009 
 
Case Number:   TSO-0737 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the individual) to hold an 
access authorization (or security clearance) under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1

 In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual should be granted an access authorization. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should not grant the individual an access authorization. 
 
I. Background 
 
The individual is an applicant for a security clearance.  On a Questionnaire for National Security 
Positions (QNSP) that he completed on May 28, 2008, the individual indicated that he had used 
illegal drugs from October 2001 to July 2005.  Exhibit 6 at 30.2  The local security office (LSO) 
then interviewed the individual regarding his use of illegal drugs on November 20, 2008.  
Exhibit 7 (Transcript of 11/20/08 Personnel Security Interview).  During that interview, the 
individual gave inconsistent responses to inquiries about his history of illegal drug use.  The LSO 
ultimately determined that the derogatory information concerning the individual’s illegal drug 
use created a substantial doubt about his eligibility for an access authorization, and that the doubt 
could not be resolved in a manner favorable to him.  Accordingly, the LSO proceeded to obtain 
authority to initiate an administrative review proceeding.   

                                                 
1  Access authorization is defined as “an administrative determination that an individual is eligible for access 
to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).  

 
2  The individual completed an electronic form of the QNSP, entitled Electronic Questionnaire for 
Investigations Processing, or e-QIP. 
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the DOE characterized this information as indicating that the 
individual had used marijuana and cocaine at various times between 1994 and 2005, and had 
engaged in conduct that tended to show that he was not honest, reliable, or trustworthy.  
Enclosure to Notification Letter, February 25, 2009 (citing 10 C.F.R. § 710.8(k) and (l)).3 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on April 28, 2009. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, two supervisors, and three friends who are or were co-workers.  The DOE Counsel 
submitted seven exhibits prior to the hearing, and the individual submitted three exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 

                                                 
3  Criterion K relates, in relevant part, to information that a person has “used . . . a drug or other substance 

listed in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act 
of 1970 (such as marijuana, cocaine, . . .) except as prescribed or administered by a physician licensed to dispense 
drugs in the practice of medicine, or as otherwise authorized by Federal law.”  10 C.F.R. § 710.8(k) (Criterion K).  
Criterion L relates, in relevant part, to information that a person “[e]ngaged in any unusual conduct or is subject to 
any unusual circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security . . . .”  10 C.F.R. § 710.8(l) 
(Criterion L).   
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factors prescribed in 10 C.F.R. § 710.7(c).4  After due deliberation, I have determined that the 
individual should be not granted an access authorization.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
In the Notification Letter, the LSO sets forth its concerns regarding the individual’s eligibility for 
access authorization and the facts that support each of those concerns.  The LSO cites the 
following derogatory information for its security concerns under Criteria K and L.  Under 
Criterion K, the LSO stated that the individual, by his own report, had used marijuana an average 
of five times a week from 2000 to 2005, and purchased marijuana three to four times a month 
during that period.  The individual also admitted that he used cocaine once in 1991 and once in 
1992, used marijuana five to seven times in 1998 or 1999 and five or six times in the summer of 
1994, and was released from the military in 1994 after testing positive for marijuana.  Enclosure 
to Notification Letter (Exhibit 1).  Under Criterion L, the LSO stated that the individual provided 
conflicting information about his past illegal drug use during his November 20, 2008, Personnel 
Security Interview (PSI).  In the course of the PSI, the individual initially stated that his first use 
was in 2000; later he amended the starting year to 1998 or 1999, and yet later he admitted trying 
it for the first time during the summer of 1994.  He first stated he smoked marijuana only once in 
1998, but later corrected himself and stated he had used it five to seven times in that year.  He 
also stated initially that he had used cocaine once, but later in the interview admitted he had used 
it twice.  When asked to account for his inconsistent reporting of his illegal drug use, the 
individual responded that he was embarrassed and was afraid that full disclosure would prevent 
him from getting a security clearance.  Id.   
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under 
Criteria K and L.  Use of illegal drugs raises questions about an individual’s reliability and 
trustworthiness, not only because drug use may impair judgment, but also because it may 
indicate an inability or unwillingness to comply with laws, rules, and regulations.  See Guideline 
H of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information, issued on December 29, 2005, by the Assistant to the President for National 
Security Affairs, The White House (Adjudicative Guidelines).  In addition, conduct that involves 
questionable judgment or dishonesty—in this case, providing inconsistent responses to inquiries 
made for the purpose of determining an individual’s eligibility for access authorization—can 
raise questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.  See Guideline E of the Adjudicative Guidelines.  
                                                 

4  Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, including knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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IV.   Findings of Fact  
 
The individual first smoked marijuana in the summer of 1994 after graduating from high school.  
Exhibit 7 (PSI Transcript) at 136.  He used marijuana several times that summer, including once 
at a party to celebrate his enlistment in the military.  Id.  A drug screen revealed his marijuana 
use, and he was given an entry-level separation from the military.  Transcript of Hearing (Tr.) 
at 126.  He used marijuana several times in 1998.  Exhibit 7 at 137.  He met his future wife in 
2000, and he began smoking periodically with her.  Tr. at 114.  They married in 2002, and their 
usage increased during their marriage; by 2005, they were smoking marijuana roughly five times 
a week.  Id. at 117; Exhibit 7 at 12.  He and his wife purchased marijuana from her friends three 
or four times a month.  Exhibit 7 at 14. 
 
The individual also used cocaine twice.  In 2001, he tried it for the first time when it was offered 
at a party.  The second usage occurred while he and his wife were on their honeymoon in 2002.  
He has never purchased cocaine; it was offered to him by other users each time.  Tr. at 124. 
 
The individual last used marijuana in 2006.  Id. at 112.  In September of that year, he relocated to 
a new city, and he has not used any illegal substance since the move.  Id. at 110, 112.  His wife 
followed him to the new city, and she continued to use illegal drugs.  Id. at 115.  His decision to 
stop using illegal drugs and her decision to continue using them caused tension and ultimately 
led to their separation in March 2007 and divorce, which was finalized in August 2007.  Id. 
at 108-09, 115. 
 
The individual completed a Questionnaire for National Security Positions (QNSP) on May 28, 
2008.  In response to Section 24a of that form, which asks whether the applicant has illegally 
used any controlled substance within the past seven years (or since age 16, if that period is 
shorter), the individual responded “yes” and stated that he had used marijuana “several times” 
and cocaine experimentally during the period from October 2001 to July 2005.  Exhibit 6 at 30.  
The LSO conducted a PSI on November 20, 2008, to address, among other things, the 
individual’s illegal drug use.  Regarding his first use of marijuana, the individual provided a 
series of inconsistent responses, at first stating that he began using it in 2000, then in 1998 or 
1999, and finally in the summer of 1994.  Exhibit 7 at 9, 118, 120, 124, 128.  He also stated that 
he used marijuana once in 1998, but then later in the PSI stated that he used it five to seven 
times.  Id. at 120, 137.  Regarding cocaine, after first stating that he used it once, he then 
admitted to a second use.  Id. at 19, 24-25.   
 
At hearing, the individual confirmed that he first used marijuana during the summer of 1994.  Id. 
at 113.  He explained that he smoked marijuana just before leaving for miltary boot camp with 
the express purpose of being discharged from his service obligation, after deciding he did not in 
fact want to serve.  He felt he had been pressured to enlist, and had been told that smoking 
marijuana after informing the military that he did not smoke marijuana was the only way to 
obtain the separation he desired.  Id. at 125-27.  He also confirmed that he used cocaine twice, 
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the last time in 2002.  Id. at 124.  Finally, he provided the same two explanations for his 
inconsistencies during the PSI as he did at the PSI.  First, he was afraid that if he fully disclosed 
his involvement with illegal drugs, he would lose his job.  Id. at 165; see Exhibit 7 at 135.  
Second, he testified that his co-workers counseled him not to offer information that was more 
than ten years old, and to provide as little information at possible.  Tr. at 174; see Exhibit 7 at 
125.   
 
V.        Hearing Officer Evaluation of Evidence 
 
Criterion K:  Involvement with Illegal Drugs 
 
The individual has used marijuana and cocaine in the past.  This usage occurred from 1994 to 
2005, including periods when he used no illegal drugs and periods when he used marijuana as 
frequently as five times a week.  As Hearing Officer, my evaluation of an individual’s eligibility 
for access authorization does not end with such a finding.  I must consider all of the evidence 
before me that relates to the individual’s character and personal history, including any 
information that tends to mitigate the concerns that this activity raised, with the object of 
rendering an adjudication on the basis of the “whole person.”  See Adjudicative Guidelines at 
¶ 2(a).  Nothing in the record of this proceeding establishes that he has used any illegal drugs 
since his move to the new city in September 2006, nearly three years ago.  The individual 
testified that he moved to the new city to get away from social contacts who used drugs and to 
start concentrating on his career.  Tr. at 115.  He no longer associates with those with whom he 
used illegal drugs or with those who sold marijuana to him.  Id. at 121-23.  Witnesses who 
testified on his behalf support his testimony.  Three friends, who are also co-workers, testified 
that the individual is career-oriented and does not use illegal drugs in their presence or associate 
with drug users.  Id. at  9-11, 33-34, 50-52.  Two supervisors testified that the individual is an 
outstanding, reliable worker who is devoted to advancing his career.  Id. at 66-67, 93-94, 102.  
His immediate supervisor stated that he is constantly willing and available to work extra hours 
early, late, or weekends on short notice; workers who use illegal recreational drugs, in her 
opinion, tend not to be so available.  Id. at 70.  She also testified that the individual has been 
subjected to two drug tests through his employment, one in 2007 and one in 2008, and both had 
negative results.  Id. at 78-82.  See Exhibit 3; E-Mail from DOE Counsel to Hearing Officer and 
Individual, June 4, 2009. 
 
After considering all the evidence in the record with regard to the individual’s use of illegal 
drugs, I find that the individual has mitigated the LSO’s security concerns in this area.  
Guideline H of the Administrative Guidelines sets forth conditions that could mitigate such 
security concerns.  Among those listed, the following apply to the individual’s circumstances. 
The individual’s last illegal drug usage was nearly three years ago, and his pattern of drug use 
“happened under such circumstances that it is unlikely to recur.” Administrative Guidelines, 
Guideline H, ¶ 26(a).  The individual has demonstrated through his testimony and that of others 
his “intent not to abuse any drugs in the future” by establishing “disassociation from drug-using 
associates and contacts” including his ex-wife, “changing or avoiding the environment where 
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drugs were used,” and “an appropriate period of abstinence.”  Id. at ¶ 26(b).  A common-sense 
consideration of all the evidence leads me to conclude that, although the individual used illegal 
drugs with some regularity from 1994 through 2005, the totality of the evidence presented in this 
proceeding mitigates the security concerns his illegal drug use raised.   
 
Criterion L:   Honesty, Reliability and Trustworthiness 
 
A number of witnesses testified that the individual is an extremely reliable employee and has not, 
to their knowledge, used any illegal drugs since his September 2006 move to the new city.  
Nevertheless, the fact remains that the individual has behaved in a dishonest and unreliable 
manner by providing false and inconsistent information about his illegal drug use during the 
November 20, 2008, Personnel Security Interview.  At the beginning of the PSI, and for more 
than two hours, the individual withheld the full extent of his involvement with illegal drugs.  As 
stated above, at the hearing, he offered two distinct reasons for his behavior:  that he feared he 
would lose his job if he fully disclosed his past, and that he had been advised not to provide 
information more than ten years old.  I cannot find that either reason, or both taken together, 
mitigates the LSO’s security concerns that his lack of candor with that office has raised.   
 
I again take into consideration all of the evidence before me to render an adjudication on the 
basis of the “whole person.”  The individual placed the blame for many of his inappropriate 
decisions, not just those he made during the PSI but throughout his adult life, on others.  His 
decision to use marijuana in order to test positive and be released from the military was 
apparently based on advice he received, and he felt it was the only way he could achieve his 
goal.  Tr. at 127, 133.  Similarly, he relied on the advice of “many people not to give out too 
much information beyond what is contained within your [QNSP] packet” during the PSI:  “Do 
not speak too much, do not give out too much information, just keep it short and sweet, just give 
them the ten years.”  Id. at 173-74.  The individual maintains that, despite the interviewer’s 
questions including such language as “Have you ever . . .” and “in your life . . .,” he continued to 
believe that the scope of the interview was limited to the past ten years, until the interview was 
nearly over, at which point he provided complete information.  Id. at 158-60, 175-76.5   
 
He also testified that other poor decisions he made were the result of pressure from others.  At 
one point during the PSI, he stated that he had smoked marijuana for the first time in 1998, 
which was untrue.  Exhibit 7 at 124.  When asked at the hearing why he made that statement, he 
testified that he could not justify that response, but felt by that point in the PSI, the interviewer 
had “broke[n] me down,” and he felt as if he “was being treated like a criminal.”  Id. at 161, 165.  
He also ascribed his drug use during the period of his marriage to his wife’s bad influence:  “I 
                                                 
5  To his credit, the individual apologized for taking so long to realize that the scope of the PSI exceeded that 
of the QNSP.  Exhibit 7 at 124; Tr. at 170-71.  It appears to me that the advice he received fixed in his mind that the 
scope of the PSI was limited to the past ten years.  I note that, under certain circumstances, improper advice can 
mitigate an individual’s derogatory actions.  The improper advice, however, must have been received from 
“authorized personnel or legal counsel advising or instructing the individual specifically concerning the security 
clearance process.”  Adjudicative Guidelines, Guideline E, ¶ 17(b).   The individual has not contended, nor do I find, 
that the persons who advised him regarding his PSI fall into this category of advisors. 
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can’t explain those actions.  I just followed along with my wife at the time.”  Id. at 116.  In each 
of the instances described above, the individual demonstrated poor judgment when he accepted 
and acted upon the advice or influence of other persons. 
 
Each of the reasons the individual gave for not being straightforward during the PSI raises its 
own concern regarding his judgment and trustworthiness.  Relying on the advice to limit his 
responses to the past ten years so tainted his judgment that he misunderstood the interviewer’s 
questions and provided false responses until he was, with great effort, disabused of his notion.  
His alternative reason for not providing complete information about his past involvement with 
illegal drugs—that he feared he would lose his job—also demonstrates poor judgment.  The 
security program relies on obtaining complete information about individuals in order to render 
accurate adjudications regarding their eligibility for access authorizations.  Withholding 
information or providing unreliable information places the program, and national security itself, 
in jeopardy.  Moreover, the two reasons the individual has offered to explain his behavior at the 
PSI are mutually inconsistent.  Underlying the first is a mindset in which the individual had no 
idea that the interviewer was seeking information about him that was more than ten years old, 
and that he was providing the information she sought.  However, if the individual feared losing 
his job, then he must have known what the interviewer was asking for and consciously decided 
to withhold information from her. 
 
After considering the individual’s testimony, I am not confident where the truth lies concerning 
his failure to act in a straightforward manner with the LSO.  I believe he has now disclosed his 
full history of illegal drug use.  But the manner in which he conducted himself at the PSI, and his 
explanation for it, do not invoke confidence that he will deal candidly with the LSO in the future.  
I am not convinced that he will not rely on the advice of others rather than comply fully and 
reliably with the LSO.  I am not convinced that he will fully respond to future requests for 
information from the LSO, should he fix in his mind what he believes the scope of any 
questioning should be, whether on the basis of advice or his own interpretation.  I am not 
convinced that he will be able to withstand the pressure of others to take actions not in his 
interest, as he did by following his ex-wife’s lead to use illegal drugs or by providing untrue 
responses during the 2008 PSI when he felt he was under stress.  Nor am I confident that 
embarrassment or fear of losing his job will not cause him to act in a manner contrary to the 
national security, or to report a breach of security, should one even inadvertently occur.  After 
carefully considering the facts and rationales surrounding the individual’s falsification and recent 
admission of the truth, I cannot conclude that the individual has mitigated the LSO’s concerns 
regarding his lack of candor and questionable judgment. 
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria K and L.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
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hearing, I have found that the individual has brought forth sufficient evidence to mitigate the 
security concerns raised under Criterion K, but not those raised under Criterion L.  I therefore 
cannot find that granting the individual’s access authorization would not endanger the common 
defense and would be clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be granted.  The parties may 
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  August 27, 2009   
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      April 27, 2009

Case Number:                      TSO-0738

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual should be

granted a security clearance. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a

security clearance on the individual’s behalf in connection with that employment. During the

ensuing investigation, the local security office (LSO) obtained information that raised security

concerns, and summoned him for an interview with a personnel security specialist in August

2008. After this Personnel Security Interview (PSI), the LSO referred the individual to a local

psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored

evaluation. The DOE psychiatrist prepared a written report, setting forth the results of that

evaluation, and sent it to the LSO. Based on this report and the rest of the individual’s personnel

security file, the LSO determined that derogatory information existed that cast into doubt the

individual’s eligibility for access authorization. The LSO informed the individual of this

determination in a letter that set forth the DOE’s security concerns and the reasons for those

concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter
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also informed the individual that he was entitled to a hearing before a Hearing Officer in order to

resolve the substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office

of Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 12

exhibits into the record of this proceeding and presented the testimony of the DOE psychiatrist.

The individual presented the testimony of five witnesses in addition to testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY

CONCERNS

A. The Notification Letter

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (j) and (l) of the criteria for eligibility for access to classified matter or

special nuclear material set forth at 10 C.F.R. § 710.8.  

Criterion (j) defines as derogatory, information indicating that the individual “has been, or is, a

user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependant

or as suffering from alcohol abuse.”10 C.F.R. § 710.8(j). As support for this criterion, the Letter

cites the conclusion of the DOE psychiatrist that the individual was a user of alcohol habitually

to excess from 1998 to 2007, and has continued to drink to excess on occasion since that time

frame. The Letter also relies on statements made by the individual during the psychiatric

evaluation and/or the PSI indicating that he (i) believes that he has a problem with alcohol; (ii)

continues to drink despite having expressed a desire to quit on at least two separate occasions;

(iii) has had multiple hangovers, the last of which occurred in October 2008 when he became

intoxicated after drinking five or six 16-ounce beers during a two-and-one-half hour period; (iv)

reported to work smelling of alcohol in fall 2007, according to a co-worker; (v) has experienced

marital problems because of his alcohol use; (vi) would get “beyond intoxicated” from 1998 to

2002 by drinking up to 12 beers during a single day, and from 2002 to 2007 would drink six to

ten beers every night; (vii) was arrested in 1994 for DUI and for underage possession of alcohol;

(viii) has had two alcoholic blackouts; and (ix) has later been embarrassed by things he said or

did while intoxicated.

Under criterion (l), information is derogatory if it indicates that the individual “has engaged in

any unusual conduct or is subject to any circumstances which tend to show that [he] is not

honest, reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to

pressure, coercion, exploitation or duress which may cause [him] to act contrary to the best

interests of the national security. Such conduct include[s], but [is] not limited to, criminal

behavior . . . .” 10 C.F.R. § 710.8(l). As support for this criterion, the Letter cites the 1994 arrest

mentioned in the preceding paragraph. 

B. The DOE’s Security Concerns
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The individual generally does not contest the allegations set forth in the Notification Letter. This

derogatory information adequately justifies the DOE’s invocation of criteria (j) and (l), and raises

significant security concerns. Excessive alcohol consumption such as that exhibited by the

individual often leads to the exercise of questionable judgement or the failure to control

impulses, and can therefore raise questions about an individual’s reliability and trustworthiness.

Criminal acts also create doubt about a person’s judgement, reliability and trustworthiness. By

their very nature, they call into question a person’s ability or willingness to comply with laws,

rules and regulations. See Revised Adjudicative Guidelines for Determining Eligibility for Access

to Classified Information, The White House (December 19, 2005), Guidelines G and J.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710

dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the

relevant facts and circumstances, and make a “common-sense judgment . . . after consideration of

all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information,

favorable or unfavorable, that has a bearing on the question of whether granting the individual a

security clearance would compromise national security concerns. Specifically, the regulations

compel me to consider the nature, extent, and seriousness of the individual’s conduct; the

circumstances surrounding his conduct; the frequency and recency of the conduct; the age and

maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence

of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases

cited therein. The regulations further instruct me to resolve any doubts concerning the

individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

The Part 710 regulations do not define the term “user of alcohol habitually to excess,” and,

unlike alcohol abuse or dependence, it is not a diagnosable psychiatric condition pursuant to the

Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (Text Revision).

However, in previous Personnel Security Decisions, OHA Hearing Officers have defined a “user

of alcohol habitually to excess” to be someone who drinks to intoxication as a customary practice

or pattern. See, e.g., Personnel Security Hearing, Case No. TSO-0453 (2007). 
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By any reasonable definition of that term, the individual has been a user of alcohol habitually to

excess. From 1998 to 2002, the individual would drink to intoxication on an average of twice per

month, sometimes consuming 12 beers over a six-to-eight hour period. DOE Ex. 11 at 30-32.

From 2002 to 2007, he drank six to ten cans of beer “pretty much every night,” becoming

intoxicated on each occasion. Id. at 33, 39. Indeed, at the hearing, the individual did not present

any evidence that would contradict this conclusion. Instead, through his own testimony and that

of Director of the Employee Assistance Program (EAP Director) at the individual’s job site, his

“accountability partner,” his supervisor, his co-worker and his friend, he presented sufficient

evidence to convince me that he has permanently altered this abusive pattern of drinking. 

At the outset, I note that the period during which the individual drank to excess most consistently

(2002-2007) occurred during his dysfunctional second marriage. The EAP Director, who

counseled the individual and his second wife during their marriage, testified at the hearing that

“fighting, arguing, screaming, slamming doors, all of those things . . . presented [during their

marriage], and they fought. They were ferocious fighters.” Hearing transcript (Tr.) at 21. The

individual told the DOE psychiatrist during his evaluation that he left his wife in 2006 because of

her verbal abuse. DOE Ex. 7 at 7. During his PSI, the individual stated that his second wife was

“borderline bi-polar,” and that he drank to alleviate the stress caused by that relationship and by

his job. DOE Ex. 11 at 41-42. 

After his divorce in the fall of 2007, the individual’s alcohol usage dropped precipitously.

Between the divorce and the individual’s receipt of the DOE psychiatrist’s report in late February

2009, the individual’s consumption ranged from six to twelve beers per month during a large

portion of this period, and at other times three to six beers over a period of up to four hours when

he would go out with friends, which would occur once or twice a week. Whereas the individual

was drinking to intoxication on a daily basis during his second marriage, he testified that between

November 2007 and his receipt of the report, he became intoxicated “once or twice,” with the

last instance occurring in October 2008. Tr. at 97, DOE Ex. 7 at 9. After the divorce, the EAP

Director testified, the individual “seemed to be less alcohol-involved. . . .[H]e began to make

sounder decisions and . . . began to realize that alcohol was a problem.” Tr. at 21. 

When the individual received and read the DOE psychiatrist’s report in late February, he realized

that he was “right on the edge [of developing an alcohol use disorder],” and that he’d “better

figure it out and . . . figure it out quick, because if you get to that point, it’s a long row to hoe to

get out of that.” Tr. at 81. He decided to permanently abstain from drinking, and he contacted the

EAP Director. At her suggestion, he enrolled in and completed an intensive out-patient treatment

program of 60-hours’ duration, with monthly individual counseling sessions and follow-up

attendance at Alcoholics Anonymous (AA) meetings, both at home and in other cities to which

the individual would travel for employment-related purposes. Tr. at 14-16, 25. She added that the

individual has “really embraced” the AA part of the program, is diligently working through AA’s

12 steps, and has gained better insight into, and judgement about, his drinking problem. Tr. at 20,

24. The individual also began participating in a 12-step program sponsored by his church, and

obtained an “accountability partner,” which is that program’s functional equivalent of an AA

sponsor. Tr. at 35, 85-86. The accountability partner testified that the individual has approached

his recovery with “great fortitude,” and has “never wavered.” Tr. at 36. The individual testified
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that he has abstained from alcohol usage since February 27, 2009, and that he intends to never

drink again. Tr. at 82, 89. The testimony about his period of abstention was supported by the

statements of his accountability partner and his friend. Tr. at 38, 42, 65.

After observing this testimony, the DOE psychiatrist also testified. She stated that, although the

individual did not meet the criteria necessary for a diagnosis of alcohol abuse or dependence, he

was a user of alcohol habitually to excess, and was at “a very early stage” of developing a

diagnosable alcohol use disorder. Tr. at 100-102. She based these last two conclusions primarily

on the individual’s daily consumption of six to ten beers during the period from 2002 to 2007.

Tr. at 101. In her report, she concluded that in order to demonstrate adequate evidence of

rehabilitation, the individual would have to satisfactorily complete a minimum of 50 hours in a

professionally-led substance abuse treatment program over a minimum of six months (including

aftercare), while completely abstaining from alcohol use during that period. DOE Ex. 7 at 14. At

the hearing, she opined that the individual was demonstrating adequate evidence of

rehabilitation. Tr. at 109. She explained that, although he had not accrued six months of sobriety

as of the date of the hearing, he had exceeded the amount of treatment that she had

recommended, and he was still participating in individual counseling sessions with the EAP

Director. Id.  She also found it very significant that the individual had progressed from an

attitude of arrogance during his evaluation to one of humbly admitting that he was a problem

drinker. Tr. at 102-103. 

I agree with the DOE psychiatrist that the individual is currently exhibiting adequate evidence of

rehabilitation. Although I am concerned that, as of the date of the hearing, the individual had 

accrued less than the six months of sobriety recommended by the DOE psychiatrist, I note that

the individual’s alcohol consumption has generally followed a downward trend since his divorce

from his second wife, that he has not consumed alcohol to the point of intoxication for nine

months, that he has not engaged in a pattern of excessive alcohol use for over a year-and-a-half,

and that he was not diagnosed as suffering from an alcohol use disorder. When coupled with the

individual’s diligent participation in counseling and in 12 step programs offered by AA and by

his church, I am convinced that a return to the individual’s previous pattern of excessive drinking

is unlikely. 

Regarding the DOE’s security concerns under criterion (l), I find that the concerns raised by the

individual’s 1994 DUI arrest have been mitigated by the passage of over 14 years without further

documented legal difficulties. In addition, the individual has changed the behavior underlying

that arrest by ceasing his consumption of alcohol.

V. CONCLUSION

For the reasons set forth above, I conclude that the individual has successfully addressed the

DOE’s security concerns under criteria (j) and (l). I further conclude that he has demonstrated

that granting him access authorization would not endanger the common defense and would be

clearly consistent with the national interest. Accordingly, I find that the individual should be

granted a security clearance. The DOE may seek review of this Decision by an Appeal Panel

under the procedures set forth at 10 C.F.R. § 710.28.
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Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: August 27, 2009
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  DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 27, 2009

Case Number: TSO-0739

This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual") to hold an access
authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear
Material."  As explained below, it is my decision that the
individual’s suspended access authorization should be restored. 1/

I.  BACKGROUND

In July 2008, the DOE conducted a Personnel Security Interview with
the individual (the 2008 PSI) regarding his misuse of alcohol. In
addition, the individual was evaluated in September 2008 by a DOE-
consultant psychiatrist (the DOE-consultant Psychiatrist), who
issued a Psychiatric Evaluation Report (the “September 2008
Report”) setting forth his conclusions and observations.  DOE
Exhibit 13.
     
The Manager of the DOE area office where the individual is employed
(the Manager) suspended the individual’s access authorization and,
on January 26, 2009, he issued a Notification Letter to the
individual.  DOE Exhibit 3.  Enclosure 2 to this letter, which is
entitled “Information Creating a Substantial Doubt Regarding

http://www.oha.doe.gov.
http://www.oha.doe.gov/search.htm
http://www.oha.doe.gov/search.htm.?
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2/ Criterion H concerns involve information that an individual
has an illness or mental condition which, in the opinion of a
psychiatrist causes, or may cause, a significant defect in the
individual’s judgement or reliability.  10 C.F.R. § 710.8(h).
Criterion J concerns involve information that an individual “has
been, or is, a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist as alcohol dependant or as suffering
from alcohol abuse.” 10 C.F.R. § 710.8(j).  Criterion L concerns
relate, in relevant part, to information that a person “[e]ngaged
in any unusual conduct or is subject to any unusual circumstances
which tend to show that the individual is not honest, reliable, or
trustworthy; or which furnishes reason to believe that the
individual may be subject to pressure, coercion, exploitation, or
duress which may cause the individual to act contrary to the best
interests of the national security . . . .”  10 C.F.R. § 710.8(l).

Eligibility for Access Authorization,” states that the individual’s
behavior has raised security concerns under Sections 710.8(h), (j)
and (l) of the regulations governing eligibility for access to
classified material (Criteria H, J and L). 2/    Specifically, the
Enclosure states that the DOE-consultant Psychiatrist diagnosed the
individual as meeting the criteria for “Alcohol Abuse”, as
specified in the Diagnostic and Statistical Manual of Mental
Disorders IV-TR (DSM-IV TR).  He further concluded that this
illness causes, or may cause, a significant defect in the
individual’s judgment or reliability.  Such a condition raises
security concerns under the provisions of Criteria H and J.  In
this regard, Enclosure 2 also lists the following information
concerning the individual’s misuse of alcohol:

1.  He admitted that his last use of alcohol was July 4,
2008, which is after his counseling and treatment program
began in June 2008;

2.  On June 16, 2008, he tested positive for alcohol
during a baseline test for Human Reliability Program
(HRP) access to his work site.  The readings were 0.11 at
8:56 a.m. and 0.10 at 9:13 a.m.;

3.  He admitted consuming a quart of liquor in mixed
drinks on the evening of June 15, 2008.  He also reported
drinking at least two beers every day, and he
acknowledged having a problem with alcohol on holidays
and at family gatherings;
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4. His spouse has expressed concern regarding his alcohol
consumption, but he is unwilling to personally consider
it to be a concern;

5.  He has a family history of alcohol problems;

6. On July 7, 2003, he was arrested for Driving Under the
Influence, and his blood alcohol test result was 0.19;
and 

7.  In May 1978, he was charged with possessing an open
beer container while in a motor vehicle.

With respect to Criterion L, Enclosure 2 states that the
individual’s 2003 arrest for Driving Under the Influence and his
1978 open beer container charge indicate that he has engaged in
unusual conduct or is subject to circumstances which tend to show
that he is not honest, reliable, or trustworthy, thereby raising a
security concern under the provisions of Criterion L.  See
Enclosure 2 to Notification Letter, DOE Exhibit 3.

II.  THE JUNE 2009 HEARING 

At the individual’s request, a hearing was convened in June 2009 to
afford him an opportunity to submit information to resolve these
concerns.  At the hearing, testimony was received from eight
persons.  The DOE presented the testimony of the DOE-consultant
Psychiatrist.  The individual, who was represented by counsel,
testified and presented the testimony of a staff psychologist at
the individual’s work site (the Staff Psychologist), the
individual’s Alcoholics Anonymous (AA) sponsor, the  individual’s
wife, his sister, his supervisor, and his section manager.

Also scheduled to testify at the hearing was the individual’s
counselor, a licensed clinical social worker, who the individual
has consulted on five occasions since February 2009.  However, the
individual’s counsel stated at the hearing that, by oversight, she
had failed to confirm the counselor’s availability for the hearing
date and that, on the morning of the hearing, the counselor had
told her that she was unavailable because she was undergoing
medical tests.  See Hearing Transcript (TR) at 129, letter from
individual’s counselor to individual’s counsel submitted on July 8,
2009.  The counselor’s “Assessment/Evaluation” of the individual,
written after a May 26, 2008, telephone conversation with the
individual and submitted by the individual’s counsel June 9, 2009,
indicates her positive assessment of the individual’s
rehabilitation efforts.
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The hearing testimony focused on the individual’s efforts to
corroborate his alleged period of abstinence from alcohol beginning
on July 4, 2008, on the individual’s rehabilitation efforts, and on
the opinions of the DOE-consultant Psychiatrist and the Staff
Psychologist concerning those rehabilitation efforts.  The
individual’s counsel submitted a post-hearing assessment by the
Staff Psychologist, which was written following a July 9, 2009
meeting with the individual. 

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a
criminal case, in which the burden is on the government to prove
the defendant guilty beyond a reasonable doubt.  In this type of
case, we apply a different standard, which is designed to protect
national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting
or restoring of a security clearance.  See  Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the
interests of national security test" for the granting of security
clearances indicates "that security determinations should err, if
they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing, Case No. VSO-0002
(1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).
See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS OF TESTIMONY AND FINDINGS

The derogatory information under Criteria H, J and L involves the
individual’s alcohol problem.  With respect to Criteria H and J, it
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is beyond dispute that a diagnosis of alcohol abuse or dependence
raises security concerns.  See, e.g., Personnel Security Hearing,
Case No. VSO-0234 (2002).  The arrest and the charge giving rise to
the Criterion L concern both involve the individual’s problem with
alcohol consumption, and they raise serious concerns regarding his
reliability associated with his pattern of excessive alcohol
consumption.  The individual does not dispute that he has an
alcohol problem, nor does he deny the alcohol-related arrest and
charge.  Rather, in an attempt to mitigate the Criteria H, J and L
concerns, he contends that he is now rehabilitated from his alcohol
problem.  

A. The Individual Was Properly Diagnosed with Alcohol Abuse

In his September 2008 Report, the DOE-consultant Psychiatrist
evaluated the individual’s alcohol problem and diagnosed the
individual with Alcohol Abuse, although he noted that the
individual met some criteria for Alcohol Dependence.  September
2008 Report at 8. In his hearing testimony, the DOE-consultant
Psychiatrist employed the Alcohol Abuse diagnosis as his basis for
evaluating whether the individual has achieved rehabilitation from
his alcohol problem.  TR at 132-134.  I have reviewed the
information in the record and find that, despite some evidence of
disagreement by the medical professionals who have evaluated the
individual, the Alcohol Abuse diagnosis discussed in the September
2008 Report is the appropriate diagnosis to use in this proceeding.
The Staff Psychologist testified that when the individual tested
positive for alcohol in the workplace in June 2008, he “likely met
the criteria for alcohol abuse or dependence”, but that he did not
attempt to diagnose the individual before referring him for
treatment.  TR at 117-118.  The individual’s Counselor, who did not
testify, noted in her May 2009 Assessment/Evaluation that the
treatment program that the individual attended in June and July
2008 diagnosed the individual as alcohol dependent, and that she
accepted that diagnosis.  Assessment/Evaluation at 3.  However, the
basis for the recovery program’s diagnosis is not presented in the
Assessment/Evaluation or elsewhere in the record of this
proceeding.  Under these circumstances, I accept the DOE-consultant
Psychiatrist’s diagnosis of Alcohol Abuse as the appropriate basis
for the DOE’s Criteria H and J concerns, and will now consider
whether the individual has demonstrated rehabilitation from his
condition.
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3/ In a sworn affidavit dated March 17, 2009, the individual
states that he completed the intensive outpatient program followed
by a “90 AA meetings in 90 days” program.  See Affidavit attached
to  Individual’s March 17, 2009 response to the Notification
Letter.

B.  The Individual’s Assertions Regarding His Past Use of Alcohol
and His Current Sobriety

The individual testified that he last consumed alcohol to
intoxication on the night of June 15, 2008.  He explained that
after a Father’s Day celebration at his parent’s house, he became
depressed because he was separated from two of his sons, who had
been taken by a former wife to live in another country.  He
testified that he arrived home from the celebration before his
present wife, so that he could be by himself and drink. TR at 82.

After he tested positive for alcohol in the workplace on June 16,
2008, the individual followed the advice of the Staff Psychologist
and completed an eight week intensive outpatient alcohol recovery
program followed by intensive AA participation beginning in
August 2008. 3/   He admitted, however, that while still in the
recovery program, he relapsed and consumed alcohol on one occasion.
On July 4, 2008, he started to consume a beer at an outdoor
celebration, and immediately felt bad about it. He testified that
when he returned home, his wife smelled the alcohol, and he felt
defeated and embarrassed.  He stated that the experience was “a
kick in the pants” concerning his vulnerability to alcohol.  The
individual testified that his last consumption of alcohol was that
beer on July 4, 2008.  TR at 85-86.  He stated that when he
consumed the beer on July 4, 2008, he had not yet realized that he
needed to remain completely abstinent from alcohol.  He testified
that he now understands that as an alcoholic, he cannot consume any
alcohol.  TR at 98.

The individual testified that he remains actively involved in AA
and intends to remain involved in the future.  TR at 86.  He stated
that during his first few months of attendance at AA meetings he
was fairly quiet, but that now he participates a lot more.  The
record indicates that the individual has known his AA sponsor from
group meetings since August 2008, and has worked with him as an AA
sponsor since February 25, 2009, when he followed the
recommendation of his alcohol counselor to find an AA sponsor.  See
TR at 49, May 26, 2009 Assessment/Evaluation at 2-3.  The
individual testified that AA has given him a great deal of social
support, and has helped him to learn a lot about himself.  He
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stated that his recovery program has helped him to avoid building
up resentments and to avoid feeling victimized by others.  He
testified that he now realizes that he has been a perfectionist
with unrelenting standards, and that he has come to realize that
his personal serenity is related to his ability to accept the
unpleasant circumstances in his life, such as his sons residing in
another country.  TR at 86-89.  He stated that he intends to
continue AA indefinitely in order to support his sobriety and as a
way of giving help and support to others.  TR at 93.   

C.  Corroboration of Abstinence Since July 4, 2008

At the hearing, the individual submitted testimony and evidence to
corroborate his sobriety.  The individual’s AA sponsor testified
that the individual now attends AA meetings three to four times a
week and currently is working with him on Step 4 of the 12 AA
steps.  He testified that he has sponsored many individuals in the
past, and that he believes that the individual is genuine in his AA
commitment, that he is serious about making the necessary changes
in his life, and that he now understands that alcohol is not a
solution to the problems of life.  TR at 43-48.  He testified that
he has known the individual since he began attending AA meetings in
August 2008, and believes that the individual has maintained his
abstinence since then.  TR at 49, 52.  He stated that he does not
believe that the individual has any urge to drink at this time, and
that he would be able to detect such an urge from their
conversations.  TR at 50.
 
The individual’s wife testified that she met the individual in
2005, and that they were married in 2006.  She stated that the
individual has been upset for six or seven years with his ex-wife
taking his sons to live in another country, and that his recovery
program has helped him to open up and share his emotions around
that situation with herself and others.  TR at 19-20.  She stated
that her husband likes AA, and that they have increased their
acceptance of the AA steps by matching them up with appropriate
Bible verses.  TR at 21.  She testified that they keep no alcohol
in their home.  TR at 34.  She stated that the individual has told
her and his siblings that he is an alcoholic.  TR at 22.  She
stated that the individual attends AA frequently and works the AA
steps, and she believes that he has consumed no alcohol since the
July 4, 2008, relapse.  Tr at 19, 35.    

The individual’s sister testified that she sees her brother once or
twice a week, and that she believes that the individual has stopped
drinking alcohol and is committed to his AA program and to working
with his counselors.  TR at 68, 70.  She stated that she has
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noticed how the individual has opened up emotionally in the last
year. TR at 61.  She stated that alcohol is not present at family
gatherings, and that she has never witnessed the individual consume
alcohol.  TR at 68, 72.  

The individual’s section manager testified that since the
individual came to work in his department after his security
clearance was suspended in 2008, he has had no problems with the
individual’s job performance, that he always arrives at work early,
and that he takes little or no sick leave.  TR at 57, see also
Individual’s Hearing Exhibit 1 (Absence Reporting Print-Out from
the individual’s workplace indicating that the individual used one
day of sick leave in 2008 and no sick leave in 2009).  The
individual’s supervisor testified that he has worked with the
individual for approximately one year, and that the individual is
proficient at his job, dependable and trustworthy.  TR at 11.  Both
the section manager and the supervisor stated that the individual
has made positive comments to them about his AA program.  TR at 13,
57.  

Finally, the Staff Psychologist testified that he has met with the
individual sixteen times since June 2008 to monitor his recovery
activities, and he believes that the individual has maintained his
sobriety since his July 4, 2008, relapse.  TR at 118-119.  In
addition, he notes that in December 2007, the individual had a very
high GGT (gamma glutamyl transpeptidase) reading on his liver
function tests, which can indicate a high level of alcohol
consumption.  He stated that a test taken in June 2009 indicated
that all of the individual’s liver enzymes are back within normal
limits.  TR at 122, Individual’s Hearing Exhibit 3. 

Based on this testimony, I find that the individual has effectively
corroborated his assertion that he has not consumed alcohol since
he consumed one beer on July 4, 2008.  The individual’s wife
confirmed that he has not consumed alcohol in their home, and the
individual’s ongoing and active involvement in AA, corroborated by
his wife, his sister, and his AA sponsor, support his ongoing
commitment to sobriety.  Finally, his section manager’s and
supervisor’s testimony indicates no attendance issues, and his 2009
liver enzyme levels raise no concerns about possible continued
alcohol consumption.  Accordingly, I conclude that the individual
has established that he last consumed alcohol on July 4, 2008, and
that as of the date of the hearing had been abstinent from alcohol
for more than eleven and a half months.
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D.  Rehabilitation and Risk of Relapse

In the administrative review process, it is the Hearing Officer who
has the responsibility for deciding whether an individual with
alcohol problems has established rehabilitation or reformation. See
10 C.F.R. § 710.27.  The DOE does not have a set policy on what
constitutes rehabilitation and reformation from alcohol diagnoses,
but instead makes a case-by-case determination based on the
available evidence.  Hearing Officers properly give a great deal of
deference to the expert opinions of psychologists and other mental
health professionals regarding the likelihood of relapse. See,
e.g., Personnel Security Hearing, Case No. VSO-0027 (1995) (finding
of rehabilitation); Personnel Security Hearing, Case No. VSO-0015
(1995) (finding of no established rehabilitation).  

After hearing the testimony of the individual and his other
witnesses, the Staff Psychologist testified that after monitoring
the individual for almost a year, he believed that a very genuine
and solid recovery process has unfolded for him.  TR at 118.  He
stated that he believed that the individual’s July 4, 2008, relapse
was good for him, because it helped him to break through his denial
regarding the impact that alcohol had on him, and to derive greater
benefit from his recovery program, his AA participation, and his
alcohol counseling.  TR at 119.  The Staff Psychologist testified
that the individual has a very good prognosis because he is
receiving sobriety support from his family, and because he has a
supportive work environment where he has shared his alcohol problem
with his management.  He also stated that the individual has been
able to follow the guidance provided by his treatment program and
AA, and to begin working on alcohol-related emotional issues with
his alcohol counselor.  TR at 120.  He stated that he believes that
the individual is brutally self-honest, and now that he has dealt
with his sense of shame about being alcoholic, he has accepted his
need for continuing sobriety support and has remained abstinent
during a very stressful year.  TR at 121-123.  The Staff
Psychologist concluded that individual’s risk of relapse is now
low, and with a full year of sobriety from July 4, 2008, he would
consider the individual rehabilitated.  In a July 9, 2009 letter,
the Staff Psychologist stated that on that date he had interviewed
the individual and ascertained that the individual has continued to
demonstrate resolve and commitment to his recovery process for a
full year since his sobriety date.  See July 9, 2009, letter from
the Staff Psychologist to the individual’s counsel.  

After hearing the testimony of the individual and his witnesses,
including the Staff Psychologist, DOE-consultant Psychiatrist
testified that he believed that the individual was making excellent
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4/ In this regard, I note that medical professionals often
require a full year of abstinence to establish rehabilitation,
because a one year abstinence period allows an individual to go
through a sufficient number of ups and downs that normally occur
within a year to test whether he can withstand normal stresses
without turning to alcohol.  See Personnel Security Hearing, Case
No. TSO-0150 (2005). 

5/ The letter from the Staff Psychologist also indicates that the
individual successfully coped with an overseas trip to visit with
his ex-wife and his sons in late June and early July 2009.  I
therefore find that the individual has demonstrated that he can
deal with significant stressors that can trigger relapses.

6/ In her May 2009 Assessment/Evaluation, the alcohol counselor
also states that this individual will achieve “Full Sustained
Remission” from her Alcohol Dependence diagnosis after completing
one year of sobriety and recovery activities.
Assessment/Evaluation at 3.

progress and was doing all of the right things to support his
sobriety. TR at 132.  While he expressed some concern that the
individual had not expressed more of a fear of alcohol or more
fully acknowledged the extent of his past alcohol consumption, he
stated that he shared the conclusions of the Staff Psychologist
that the individual has achieved tremendous insight into his
condition over the past year, and has demonstrated a strong
commitment to his recovery program.  He concluded that “we are at
about a year” of sobriety, and that the individual now is
rehabilitated and at a low risk for relapse.  TR at 134-135, 138.
  
In general, medical professionals believe that remaining sober for
a full year is a significant watershed in the process of reaching
rehabilitation and reformation, and a good indicator of commitment
to sobriety.  See Personnel Security Hearing, Case No. VSZ-0276
(2000), and cases cited therein.  4/    In this instance, the
hearing took place when the individual had been sober for more than
eleven and a half months, and the post hearing letter from the
Staff Psychologist convinces me that the individual has
demonstrated a full year of sobriety. 5/    

I agree with the testimony of the Staff Psychologist and the DOE-
consultant Psychiatrist that a year of sobriety is sufficient for
this individual to establish rehabilitation. 6/    My positive
assessment of the individual’s demeanor and of the evidence
presented at the hearing convinces me that the individual has
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accepted his problem with alcohol and is highly committed to his
ongoing sobriety.  Moreover, he has developed the personal insight
and the support network necessary to maintain his sobriety and to
avoid relapses.  I find that he is actively engaged in frequent AA
meetings, is working with his AA sponsor, and is engaged in
counseling.  Accordingly, I conclude that the individual has
established rehabilitation and reformation from his diagnosis of
alcohol abuse after twelve months of sobriety and participation in
recovery activities.  Consequently, I believe that the individual
has mitigated the Criteria H and J derogatory information.  Because
I find that the Criterion L concerns have their basis in the
individual’s problems with alcohol, I find that the security
concerns raised by the Criterion L derogatory information have also
been mitigated. 

V. CONCLUSION

For the reasons set forth above, I find that the individual’s
diagnosis of Alcohol Abuse raises Criteria H and J concerns, and
that his alcohol-related legal problems raise a concern under
Criterion L.  Further, I find that this derogatory information
under Criteria H, J and L has been mitigated by sufficient evidence
of rehabilitation.  Accordingly, after considering all of the
relevant information, favorable or unfavorable, in a comprehensive
and common-sense manner, I conclude that the individual has
demonstrated that restoring his access authorization would not
endanger the common defense and would be clearly consistent with
the national interest.  It is therefore my conclusion that the
individual’s suspended access authorization should be restored.
The individual or the DOE may seek review of this Decision by an
Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: September 4, 2009
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This decision concerns the eligibility of  XXXX X. XXXXXXXX (hereinafter referred to as "the 
Individual") to have his security clearance restored under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  For the reasons set forth below, I conclude that the 
Individual’s security clearance should not be restored. 
 
I.  BACKGROUND 
 
Employment records obtained by the Local Security Office (LSO) indicate that, in August 1995, 
the Individual was a passenger in a motor vehicle involved in an accident.  Since the Individual 
was on duty at the time of the accident and the motor vehicle was owned by his employer, a 
breathalyzer test was administered to the Individual after the accident.  This breathalyzer test 
indicated that his blood alcohol concentration (BAC) was .055g/mL.  On February 25, 2003, the 
Individual was arrested and charged with “Battery, Disorderly Conduct, Resisting Arrest and 
Assault.” The Individual had been consuming alcohol shortly before this arrest.  The Individual 
also admitted that he waited two months before reporting the February 25, 2003, arrest to the 
LSO.  Exhibit 5 at 26-29, 70.  On June 25, 2005, the Individual was detained by police for 
detoxification due to alcohol.  On May 24, 2007, the Individual submitted a Questionnaire for 
National Security Positions (QNSP), in which he had failed to report the February 25, 2003, 
arrest.1   
 
The LSO conducted a Personnel Security Interview (PSI) of the Individual on August 7, 2008.2  
During this PSI, the Individual was asked why he did not report the February 25, 2003, arrest on 

                                                 
1  A partial copy of this QNSP appears in the record as Exhibit 7. 
 
2  The transcript of this PSI appears in the record as DOE Exhibit 6.   
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his QNSP.  The Individual responded by stating that he had forgotten about the arrest.  Exhibit 6 
at 7-8.  The Individual also disputed the employment records indicating that he had been 
involved in a motor vehicle accident while having a BAC of .055.  Exhibit 6 at 21-24.  However, 
the Individual did admit that he (1) was using alcohol while on-call at the time of the incident 
that resulted in his February 25, 2003, arrest, (2) was intoxicated when he was detained by police 
on June 25, 2005, and (3) is typically intoxicated once or twice a year.  Exhibit 6 at 9, 29.     
 
On December 9, 2008, the LSO conducted a second PSI of the Individual.3  During this PSI, the 
Individual was asked why he did not list the February 25, 2003, arrest on his QNSP.  The 
Individual initially responded by stating that he did not understand that he was required to list 
arrests even when he was not convicted.  Exhibit 5 at 69.  However, the Individual subsequently 
admitted that he omitted the arrest from the QNSP because he was concerned that revealing his 
arrest could cost him his security clearance.  Exhibit 5 at 70-78.  The Individual also stated that 
he did not know why he failed to include the February 25, 2003, arrest on his QNSP.  Exhibit 5 
at 75.   
 
During the December 9, 2008, PSI, the Individual was also asked if he recalled telling an 
investigator with the Office of Personnel Management (OPM) that he does not get intoxicated 
and has never had “adverse law enforcement contact.”  The Individual responded by repeatedly 
stating that he did not recall making such comments to the OPM investigator.  Exhibit 5 at 24-26.            
However, the Individual subsequently admitted that he had not been honest with the OPM 
investigator because he was concerned about his security clearance.  Exhibit 5 at 92-93.  The 
Individual also admitted that he waited two months before reporting his February 25, 2003, arrest 
to the LSO because he was concerned that the arrest would affect his security clearance.  Exhibit 
5 at 26-29, 70.     
 
Because of the security concerns raised by this information, the LSO asked the Individual to 
submit to an examination by a DOE Psychiatrist.  On January 20, 2009, the DOE Psychiatrist 
conducted a forensic psychiatric examination of the Individual.  The DOE Psychiatrist also 
reviewed selected portions of the Individual=s security file.  On January 21, 2009, the DOE 
Psychiatrist issued a report in which he stated that the Individual met the criteria for alcohol 
abuse set forth in Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition-Text 
Revised (DSM-IV-TR).4  DOE Exhibit 3 at 7-9.  Noting that the Individual continues to use 
alcohol, sometimes to the point of intoxication, the DOE Psychiatrist further opined that the 
Individual was not sufficiently rehabilitated or reformed from his alcohol abuse.  Id. at 9.5 
 

                                                 
3  The transcript of the December 9, 2008 PSI appears in the record as Exhibit 5. 
 
4  A copy of this report appears in the record as Exhibit 3.  
 
5  The DOE Psychiatrist opined that in order to establish rehabilitation or reformation from his alcohol abuse, the 
Individual must abstain from using alcohol and undergo outpatient treatment of at least moderate intensity.  The 
treatment program and abstinence from alcohol should be of at least one year’s duration.  DOE Psychiatrist=s Report 
of Examination at 9. 
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An administrative review proceeding was initiated by the LSO.  See 10 C.F.R. ' 710.9.  The 
LSO then issued a letter notifying the Individual that it possessed information that raised a 
substantial doubt concerning his eligibility for access authorization (the Notification Letter).6   
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).7  The Director of OHA appointed me as the Hearing Officer in 
this matter on May 13, 2009.   
 
On May 21, 2009, after the Notification Letter had been issued and before the hearing was held, 
the Individual was arrested for Aggravated Driving While Under the Influence of Liquor or 
Drugs.  Prior to the hearing, on June 18, 2009, the LSO issued an amended statement of charges 
incorporating this additional derogatory information.    
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, the DOE Psychiatrist and the Individual’s supervisor.  See Transcript of Hearing, 
Case No. TSO-0740 (hereinafter cited as ATr.@). The LSO submitted 11 exhibits, marked as 
Exhibits 1 through 11, while the Individual submitted 3 exhibits, marked as Exhibits A through 
C.8 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 

                                                 
6 Specifically, the Notification letter alleges that the Individual has:  
 

(1) Deliberately misrepresented, falsified, or omitted significant information from a Personnel 
Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, . . . on a 
matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to Sec. 710.20 through Sec. 710.31,  10 C.F.R. ' 710.8(f) 
(Criterion F), and has,  
 
(2) Been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified 
psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse, 10 C.F.R. ' 710.8(j) (Criterion J).   

 
7  The Individual also submitted an affidavit in support of his request for a hearing. 
 
8  On July 21, 2009, I issued a letter closing the record at the close of business on July 23, 2009.  On July 28, 2009, 
the Individual submitted a copy of a Psychological Evaluation conducted as part of a fitness for duty evaluation 
which resulted from the Individual’s May 21, 2009, arrest.  Although this report was submitted after I closed the 
record, in the interest of fairness and administrative efficiency, I am including it in the record, as Exhibit C, and 
considering its contents in my present deliberations.    
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unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.@ 10 C.F.R. ' 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. '' 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
1. Criterion F 
 
The Individual omitted his February 25, 2003, arrest for Battery, Disorderly Conduct, Resisting 
Arrest and Assault from his QNSP.  When questioned by LSO officials about this omission, he 
first contended that this omission was due to a failure in memory, and then asserted that he 
omitted the arrest because the charges had been dropped.  Exhibit 6 at 7-8.  However, upon 
further questioning by the LSO, he admitted that his omission was motivated by his concern 
about the effect that the arrest would have upon his security clearance.  Exhibit 5 at 69-78.  
Moreover, the Individual also admitted that his concern that the arrest would negatively affect 
his security clearance motivated his failure to report the February 25, 2003, arrest to the LSO in a 
timely manner.  Exhibit 5 at 26-29, 70.   The Individual also admitted that he had provided an 
OPM investigator with false information because of his concerns about his security clearance.  
Id. at 20-22, 90-93.  The Individual’s failure to report his February 23, 2003, arrest to the LSO in 
a timely manner, his omission of the February 25, 2003, arrest from his QNSP, and his 
intentional provision of false information to the OPM investigator, each raise significant security 
concerns.  The fact that these omissions and the intentional provision of false information were 
deliberately calculated to deceive the LSO heightens the significance of these concerns.  The 
lack of candor exhibited by the Individual during the PSI serves to further heighten these 
concerns.  Accordingly, Criterion F was properly invoked by the LSO. 
   
Deliberately omitting or concealing relevant facts and the provision of false information during a 
process for determining eligibility for a security clearance demonstrates questionable judgment 
and lack of candor, and can also raise questions about an individual’s reliability, trustworthiness 
and ability to protect classified information.  See Guideline E of the Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, issued on December 
29, 2005, by the Assistant to the President for National Security Affairs, The White House 
(Adjudicative Guidelines). 
 
At the hearing, the Individual claimed that he had not reported the February 25, 2003, arrest to 
the LSO because he had been told by an LSO official that he did not have to report an arrest 
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unless he was convicted.  Tr. at 91.  He provided the same explanation for his omission of the 
arrest from his QNSP.  Id. at 92, 96.  The Individual also disputed the allegation that he had 
contended that his omission of his February 25, 2003, arrest was due to a failure in memory.  Tr. 
at 101.            
 
The Individual has failed to resolve the security concerns raised by his omissions and repeated 
provision of false information to DOE security officials.  The Individual provided the LSO with 
three different explanations for his omission of his February 25, 2005, arrest: (1) his memory 
failed him, (2) he believed that he only had to report convictions and not arrests, and (3) he was 
concerned that he would lose his security clearance.  The Individual also admitted that he had 
provided the OPM investigator with false information.  The Individual’s lack of candor 
continued at the hearing, where he denied that he had ever asserted that he had forgotten about 
the arrest, even though the transcript of the August 7, 2008, PSI clearly indicates the contrary.  
Exhibit 6 at 7-8.  Accordingly, the record shows that the Individual has not been completely 
honest during any stage of the investigation and administrative review process.  His lack of 
candor even continued during the hearing itself.  Accordingly, the significant security concerns 
about the Individual raised under Criterion F remain unresolved.          
 
2.   Criterion J  
 
The Notification Letter cites two related concerns under Criterion J: (1) the Individual’s 
significant history of alcohol-related incidents, and (2) his diagnosis of alcohol abuse by a board-
certified psychiatrist.      
 
The Individual’s History of Alcohol-Related Incidents 
  
The Individual’s history of alcohol-related incidents includes two alcohol-related arrests, one in 
2003, for Battery, Disorderly Conduct, Resisting Arrest and Assault, and the other in 2009, for 
DWI, as well as a detention for detoxification by his local police department on June 25, 2005.9  
In addition, the Individual’s employment records show that he was found to have a BAC of 
.055g/mL, while on duty.  The Individual also admits that he has come to work with a 
“hangover” on approximately six occasions during the 1990s and early 2000s.  Exhibit 5 at 36-
38.   
 
The Adjudicative Guidelines provide that a number of conditions involving alcohol raise security 
concerns “regardless of whether the individual is diagnosed as an alcohol abuser or alcohol 
dependent.”  Guideline G at ¶ 22.  Specifically Guideline G states that driving under the 
influence, fighting, disturbing the peace, reporting to work or duty in an intoxicated or impaired 
condition, and habitual or binge consumption of alcohol to the point of impaired judgment, raise 
security concerns regardless of whether the individual is diagnosed as an alcohol abuser or 

                                                 
9  The DOE Psychiatrist’s report states that the Individual was arrested on August 23, 1999, for public intoxication.  
However, there is no evidence in the record supporting this assertion and it does not appear in the statement of 
charges.  The Individual admits being involved in a dispute that resulted in a visit from the local police on that date, 
but denied being arrested or using alcohol on that date.      
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alcohol dependent.  Guideline G at ¶ 22(a), (b) and (c).  Accordingly, the Individual’s history of 
alcohol-related incidents raises significant security concerns under Criterion J. 
 
Because the Individual has demonstrated little, if any, insight into the problems that alcohol has 
caused him, I cannot find at this time that these security concerns have been resolved.  The 
Individual’s lack of insight into the effects of alcohol on his behavior was demonstrated by his 
hearing testimony when he attempted to mitigate the concerns raised by his May 21, 2009, arrest.  
The Individual testified that he was riding his motorcycle when he was stopped by a police 
officer who thought (mistakenly in the Individual’s opinion) that the Individual had dropped his 
motorcycle.  Tr. at 94.  The police officer administered some tests and asked the Individual if he 
had been drinking.  Tr. at 90.  The police officer asked the Individual to submit to a breathalyzer 
test, which the Individual refused.  Tr. at 88-89.  The Individual testified that he decided to 
refuse the breathalyzer test because he was angry that the police officer had stopped him without 
good cause.  Tr. at 90, 94-95.  The Individual testified that he still does not believe he should 
have been cited for DWI.  Tr. at 90, 93.  The Individual testified that he had consumed three 
beers before his DWI arrest.  Tr. at 87.  The Individual testified that he was not intoxicated on 
the night of his DWI arrest.  Tr. at 96.  However, the record includes a Notice of [driver’s 
license] Revocation (NOR) which incorporates the arresting officer’s sworn statements that the 
Individual had bloodshot watery eyes, slurred speech and the odor of alcohol at the time of the 
May 21, 2009, DWI arrest.  Exhibit 11 at 1.  The arresting officer also swore that that Individual 
failed a field sobriety test and admitted drinking four beers. Id.  
 
This testimony indicates that the Individual views the May 21, 2009, arrest as a failure of the 
arresting officer’s judgment rather than a consequence of his own poor judgment concerning 
alcohol.  The Individual exhibited a similar lack of insight when testifying about the other 
alcohol-related incidents in which he had been involved.   The Individual has therefore failed to 
mitigate the security concerns raised by his history of alcohol-related incidents.    
 
The Individual’s Diagnosis of Alcohol Abuse by a Board-Certified Psychiatrist  
 
An additional security concern under Criterion J was raised when a board-certified Psychiatrist 
diagnosed the Individual with alcohol abuse on January 21, 2009.  The DOE Psychiatrist, noting 
that the Individual continued to use alcohol, sometimes to the point of intoxication, concluded 
that the Individual was not sufficiently reformed or rehabilitated.  It is well settled that a reliable 
diagnosis of alcohol abuse raises significant security concerns under Criterion J.  Excessive 
alcohol consumption often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual’s reliability and trustworthiness.  Guideline 
G at ¶ 21.   
 
In the present case, it is not clear whether the Individual disputes the DOE Psychiatrist=s 
diagnosis of alcohol abuse.  The Individual initially testified that he does not believe he has an 
alcohol problem.10  Tr. at 93.  However, he subsequently testified that:  “I’ve got to say I need to 

                                                 
10  After the hearing, the Individual has submitted a report of a psychological evaluation conducted by a psychologist 
(the Psychologist) employed by a DOE facility to perform fitness for duty evaluations. A copy of this report appears 
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face the facts that maybe I’ve got an alcohol problem.”  Tr. at 94.  The Individual testified that he 
has begun to see a counselor with his employer’s Employee Assistance Program (EAP).  Tr. at 
93.   The Individual also testified that he is willing to stop using alcohol.  Tr. at 99-100.   
 
The DOE Psychiatrist testified at the hearing that his diagnosis of alcohol abuse was based upon 
the Individual’s recurrent history of alcohol-related employment and legal issues. Tr. at 40. He 
also testified that, at the time of his report, he believed that the Individual’s alcohol abuse was in 
“full sustained remission.”  Tr. at 41-42.  The DOE Psychiatrist also noted that the incident in 
which the Individual was found to have a BAC of .055g/mL while on duty was an example of 
alcohol affecting the Individual’s workplace performance.  Id. at 42-34.   The DOE Psychiatrist 
also testified that the Individual’s involvement in alcohol-related incidents while possessing a 
DOE security clearance was significant.  Id. at 44-45.  The Individual’s May 21, 2009, DWI 
arrest constitutes an alcohol-related legal problem, Id. at 49, and that his May 21, 2009, use of 
alcohol while operating a motorcycle is especially significant because it conclusively shows that 
the Individual is no longer in full sustained remission, and because it was the most serious of the 
Individual’s alcohol related incidents.  Id. at 49-50, 75.  The DOE Psychiatrist further testified 
that the Individual’s use of alcohol while operating a motor vehicle when the present security 
clearance hearing had been scheduled in the near future constitutes both an employment issue 
and a legal issue caused by his alcohol use.  Id. at 76-77.  He opined that the Individual is in a 
high degree of denial about his problems with alcohol.  Id. at 77-78.                
 
I found the DOE Psychiatrist’s testimony to be persuasive and convincing.  His report 
documented the Individual’s history of three alcohol-related legal problems, as well as an 
alcohol-related failure to fulfill a major role obligation at work.  Exhibit 3 at 7-8.  His testimony 
convinced me that the May 21, 2009, DWI arrest constitutes both a fourth alcohol-related legal 
problem and an additional alcohol-related failure to fulfill a major role obligation at work.  
Moreover, the Individual has neither shown that he does not suffer from alcohol abuse nor 
established a pattern of abstinence or responsible use.  Accordingly, I find that the Individual has 
not sufficiently resolved those concerns arising from the DOE Psychiatrist’s diagnosis of alcohol 
abuse.  
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria F and J.  Therefore, the Individual has not demonstrated that 

                                                                                                                                                             
in the record as Exhibit C. That report indicates that the Psychologist reviewed a copy of the DOE Psychiatrist’s 
report and the Individual’s employment records.  The report also indicates that the Individual was subjected to a 
comprehensive battery of psychological tests, none of which indicated “significant psychological pathology.”  
Exhibit C at 4.  The Psychologist opined that “[the Individual’s] history of alcohol related difficulty, coupled with 
the current aggravated DWI charge, certainly suggest a pattern of alcohol misuse.  I could not conclude, however, 
that [the Individual] meets diagnostic criteria for either alcohol [abuse or dependence].”  Exhibit C at 5.  While the 
Psychologist obviously conducted an extensive evaluation of the Individual, his report does not explain why he 
disregarded the Individual’s two alcohol-related arrests and detention for intoxication, as well as the incident in 
which the Individual was found to have a significant BAC at work. Moreover, the Psychologist was unavailable for 
examination at the hearing.   I am therefore only according this report neutral weight. 
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restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, the Individual’s access authorization should 
not be restored.  The Individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 25, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                                August 21, 2009     
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  April 29, 2009 
 
Case Number:  TSO-0742 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for a DOE access 
authorization.1  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s request for an access authorization should be 
granted.  For the reasons detailed below, it is my decision that the Individual’s suspended access 
authorization should not be granted at this time.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to her eligibility 
for an access authorization.2  See Notification Letter, March 19, 2009.   
 
The Notification Letter cites the Individual’s alcohol use as a security concern under 10 C.F.R. 
§ 710.8(j) (Criterion J).  Criterion J relates to conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  According to the Notification Letter, a DOE consultant-psychiatrist (“the DOE 
Psychiatrist”) evaluated the Individual in November 2008 and determined both that the 
Individual’s alcohol consumption “constitute[ed] a pattern of using alcohol habitually to excess” 
and the Individual met the criteria for alcohol abuse.  DOE Ex. 7 at 11, 13.  The DOE 
Psychiatrist further concluded that the Individual did not demonstrate adequate evidence of 
rehabilitation or reformation.  Id. at 14.  Specifically, the DOE Psychiatrist noted that the 
Individual continued to drink and had not sought any treatment for her alcohol abuse.  Id. at 13.  

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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The DOE Psychiatrist recommended that in order to demonstrate adequate evidence of 
rehabilitation or reformation from her alcohol abuse diagnosis, the Individual should seek out a 
treatment program such as Alcoholics Anonymous (AA) or individual substance abuse 
counseling, as well as maintain abstinence from alcohol consumption, for a period of at least one 
year.  Id.  
 
In addition to the Criterion J concern, the Notification Letter also cited a security concern under 
Criterion K.  Notification Letter, March 19, 2009.  Specifically, the Notification Letter noted the 
Individual’s past marijuana use, from 1974 to 2006.  Id.  The Notification Letter also referred to 
the DOE Psychiatrist’s determination that the Individual met the criterion for Cannabis Abuse in 
the past and, although the Individual demonstrated sufficient evidence of rehabilitation from her 
past Cannabis Abuse, “her past history of abusing more than one substance without adequate 
evidence of rehabilitation or reformation would place [the Individual] at risk of substituting 
another substance in place of alcohol during the course of her alcohol abuse treatment.”  Id.; see 
also DOE Ex. 7 at 14.     
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, April 10, 2009.  At the hearing, the Individual presented her own testimony, 
as well as the testimony of her husband, her manager, her co-worker, and her therapist.  The 
DOE counsel presented the testimony of one witness, the DOE Psychiatrist.3   
 

II. HEARING TESTIMONY 
 
A. The Individual 
 
The Individual stated that she consumed her last alcoholic drink in March 2009, about three 
months prior to the hearing, when she drank about “a pint” of alcohol in mixed drinks.  Hearing 
Transcript (“Tr.”) at 83-84.  She met with the DOE psychiatrist in November 2008.  Tr. at 84.  
The Individual stated that she did not stop drinking immediately after the evaluation because she 
“didn’t believe [she] had a problem” until she received the DOE psychiatrist’s report in March 
2009.  Id.  The Individual added that she also stopped drinking in March 2009 because her son 
was visiting with his children and she did not want to drink around her grandchildren.  Tr. at 86. 
 
The Individual has had an extended period of sobriety in the past.  Tr. at 93-95.  In 1986, she was 
arrested for Driving Under the Influence (DUI).  Tr. at 93.  During court-mandated counseling 
following that arrest, the Individual learned that her children had been abused by her ex-husband 
(their stepfather) on occasions when she had too much to drink and passed out.  Tr. at 94.  She 
stated, “[learning] that kept me sober all those years that I was raising my kids until they got 
grown and out on their own.”  Id.  The Individual began drinking alcohol again in 1998.  She 
stated, “the kids were grown, they were out of the house, I started dating and going out to dinner 
and dancing, and I’d have, you know, a couple of drinks out on my date.  That’s how it started.”  
Tr.  at 95.   
 

                                                 
3 The DOE Counsel submitted exhibits into the record, numbered DOE Exs. 1 - 10.  The Individual did not submit 
any exhibits.   
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According to the Individual, she now understands that she has an alcohol problem “because of 
what [she is] learning about [her] use of alcohol, [and] how it affects [her].”  Tr. at 103.  Prior to 
discontinuing her alcohol use in March 2009, the Individual consumed “maybe a pint [of alcohol 
a day], maybe a little more than that during the weekend.”  Tr. at 109.  She added, “I’d have to 
say it was too much.”  Tr. at 110.  The Individual has attended an AA meeting and found it 
helpful.  Tr. at 101.  In addition, she has identified a person she intends to ask to be her AA 
sponsor.  Tr. at 102.  The Individual added that she did not seek out substance abuse counseling 
sooner because she “didn’t recognize the need.”  Tr. at 111.   
 
The Individual has noticed positive changes in her life since she stopped drinking alcohol, 
including weight loss and better overall health.  Tr. at 126.  Her relationships within her family 
have improved.  Tr. at 127.  Her husband and children are very supportive of her efforts at 
maintaining her abstinence from alcohol.  Id.  The Individual noted that her primary motivation 
for discontinuing her alcohol use is her desire to spend more time with her children and 
grandchildren.  Id.  She currently does not have any desire to consume alcohol and she does not 
intend to drink alcohol again in the future.  Tr. at 111-13.  She added that she does not believe 
she is capable of drinking alcohol in moderation without her use eventually escalating.  Tr. at 
113.  The Individual feels she has a strong support system to support her.  In addition to her 
husband and children, she includes her church friends, her AA group, and her therapist, as strong 
sources of support.  Tr. at 114.  The Individual believes continuing attending AA and working 
with an AA sponsor will help her remain abstinent from alcohol.  Tr. at 115.  She also intends to 
continuing meeting with her therapist “until it’s determined [that] it’s no longer needed.”  Tr. at 
116.  The Individual concluded, “all I can do is keep working at [being abstinent], continue with 
the steps I’ve started taking.”  Tr. at 114.   
 
As to the concern relating to her past marijuana use, the Individual stated that she used marijuana 
“often” between 1974 and 2006.  Tr. at 88.  However, she last used marijuana in December 2006, 
and she has not used any illegal drug since then.  Id.  She stopped using marijuana in 2006 
because she was in the process of looking for a job and knew that, for the positions she was 
seeking, she would be subject to random drug testing and continuing to use marijuana “just 
wasn’t worth it.”  Tr. at 89.  The Individual stated that she believes marijuana should be legal 
and alcohol should be illegal.  Tr. at 90.  However, she understands that illegal drug use is of 
concern to the DOE because such use is against the law and could also impair the user’s 
judgment.  Tr. at 88.  The Individual does not intend to use marijuana in the future.  Tr. at 92.      
 
B. The Individual’s Husband  
 
The Individual and her husband have been married for approximately seven years.  Tr. at 49.  
The Individual’s husband has been a recovering alcoholic for 14 years.  Tr. at 38.  He stated that 
he could see that the Individual was drinking too much and he told her so.  Id.  He was concerned 
about the effect alcohol had on the Individual’s health.  Tr. at 36.  He stated that he has seen the 
Individual intoxicated in the past. Tr. at 49.  However, the last time the Individual drank alcohol 
was in March 2009, prior to her son and grandchildren visiting.  Tr. at 35.  The Individual’s 
husband stated that the Individual now acknowledges that she has an alcohol problem and has 
“taken little steps” to address it.  Tr. at 40.  She has begun attending AA and has found a 
therapist with whom she feels comfortable.  Id.  He added, “the biggest step is she’s not drinking, 
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bottom line.”  Id.  The Individual’s husband further stated that they have no alcohol in their 
home.   
 
The Individual’s husband has noticed positive changes in the Individual since she stopped 
drinking.  Tr. at 41.  She has lost weight and seems happier and healthier.  Id.; Tr. at 52.  In 
addition, he does not believe the Individual craves alcohol.  Tr. at 42.  He added that they were 
recently at a large family gathering where alcohol was served and the Individual did not find it 
difficult to refrain from consuming alcohol.  Tr. at 42-43.  The Individual’s husband stated that 
they do not generally interact with people who consume alcohol.  Tr. at 50.  He stated that he and 
the Individual spend most of their free time together either on the computer, visiting with her 
grandchildren, watching movies or sports, cooking, or otherwise spending time at home.  Tr. at 
50. 
 
Finally, the Individual’s husband is aware that the Individual used marijuana in the past.  Tr. at 
39.  He stated that the last time she used marijuana was approximately November 2006.  Id.  She 
stopped smoking marijuana because it conflicted with her career goals and “[smoking marijuana] 
just didn’t seem worth it anymore.”  Id.  There is no marijuana or any drug paraphernalia in their 
home.  Id.          
 
C.  The Individual’s Manager 
 
The Individual’s manager has known the Individual since May 2008, when she was assigned to 
his department.  Tr. at 54.  He sees the Individual daily at work; they do not socialize together 
other than attending work dinners or parties.  Tr. at 57, 58.  The Individual has never exhibited 
signs at work of having consumed too much alcohol the prior evening.  Tr. at 59.  The 
Individual’s manager has never had reason to believe that excessive use of alcohol negatively 
impacted the Individual’s work performance.  Tr. at 60.  To his knowledge, the Individual has 
been subject to at least two drug screenings, one of which was random, and tested negative for 
illegal drugs.  Tr. at 60, 66.  The Individual’s manager has never had reason to suspect the 
Individual uses illegal drugs.  Tr. at 65.   
 
The Individual’s manager stated that the Individual has always been focused.  Tr. at 63.  
However, he believes that “her disposition seems to be more upbeat now than maybe a while 
back.”  Tr. at 65.  He is aware that she has been attending counseling and stopped drinking 
alcohol, but he does not “recall the specifics” of what led her to do so.  Tr. at 67.  Finally, the 
Individual’s manager described the Individual as a “conscientious person” who tries to get along 
with people and “to make a difference in our workplace.”  Tr. at 66-67.  He added, “I see her as 
being an asset [to our company].”  Tr. at 67.          
 
D. The Individual’s Co-Worker 
 
The Individual’s co-worker stated that the Individual used to be in his supervisory chain, “two 
levels down.”  Tr. at 71-72.  They used to interact several times per week, but now do not see 
each other often.  Tr. at 74.  They do not socialize together.  Tr. at 72.  He is unaware of whether 
the Individual consumes alcohol.  Tr. at 76.  He stated that the Individual never had any work 
performance problems, adding, “she’s quite a good worker.”  Tr. at 75.   
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E. The Individual’s Therapist  
 
As of the date the of hearing, the therapist had met with the Individual four times, with the first 
session taking place about one month prior to the hearing.  Tr. at 10, 23.  During the initial 
evaluation, the therapist and the Individual discussed the Individual’s history of substance abuse.  
Tr. at 13.  The therapist stated, “ [the Individual] seemed to be pretty upfront and honest with me, 
and so I didn’t have any reason to wonder if she wasn’t [being] forthcoming.”  Id.  The 
Individual told the therapist that she last consumed alcohol in March 2009 and that she does not 
use illegal drugs.  Tr. at 14, 16.  The therapist believes the Individual recognizes that she cannot 
drink alcohol in moderation and they discussed the need for total abstinence from alcohol.  Tr. at 
14.  Following the initial evaluation, the therapist diagnosed the Individual with alcohol abuse, 
with a “depressive” component.  Tr. at 22.   
 
The therapist did not observe any denial on the part of the Individual.  Tr. at 23.  She stated that 
the Individual “was probably more cognizant of what she had been through [than in the past] and 
was willing to follow [the therapist’s recommendations].”  Tr. at 23.  The therapist has 
recommended that the Individual attend AA meetings or another recovery group’s meetings.  Tr. 
at 24.  In addition, “[the Individual is] supposed to acquire a sponsor, she’s supposed to attend at 
least one to two meetings a week, and to follow up with [the therapist].”  Tr. at 25.  The therapist 
did not find the Individual to be “resistant whatsoever [about attending AA meetings] or angry or 
judgmental or, you know, feeling victimized, not at all.”  Tr. at 26.  In addition, the Individual’s 
spouse is very supportive of her efforts to address her alcohol problem.  Id.   
 
As to the Individual’s prognosis for remaining abstinent from alcohol, the therapist noted that 
“abstinence is a day at a time” and depends primarily on a person’s willingness to follow through 
with the recovery program.  Tr. at 29-30.  She added, “I found [the Individual to be] genuine, 
forthcoming, and attentive and listening and asking questions, and she appeared very serious … 
and genuine, and I think she’s a good candidate for recovery – continued recovery, absolutely.”  
Tr. at 30-31.     
 
F. The DOE Psychiatrist  
 
After being present throughout the hearing and considering all of the hearing testimony, the DOE 
psychiatrist did not change the diagnosis he presented in his November 2008 report.  He stated 
that during the evaluation, the Individual was “very polite and cooperative.”  Tr. at 140.  
However, at the hearing, she appeared to have a better understanding of her alcohol problem.  Tr. 
at 141.   
 
As to the Individual’s alcohol abuse diagnosis, at the time of the Individual’s November 2008 
evaluation, the Psychiatrist believed the Individual’s risk of relapse was high.  Tr. at 135, 142. 
He noted, however, several positive factors brought forth through the hearing testimony, 
including the fact that the Individual followed his recommendations, sought counseling, began 
attending AA meetings, stopped drinking, and looked healthier overall.  Tr. at 135-36.  On the 
other hand, he also cited some potentially negative factors such as the fact that the Individual 
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continued to drink “pretty heavily” following the November 2008 evaluation, despite having 
received “some pretty clear signals” that her excessive drinking was of concern to her employer 
and could have a negative impact on her health.  Tr. at 136.  In addition, the DOE Psychiatrist 
perceived some “ambivalence” on the part of the Individual “as to whether she really has a 
problem or whether she’s just doing it to get DOE off her back or to … make her husband 
happy.”   Tr. at 137. 
 
Despite the negative factors, the DOE Psychiatrist changed his opinion regarding the 
Individual’s risk of relapse.  Tr. at 135, 142.  He stated, “I would say [the Individual’s current 
risk of relapse] is medium.  It was high when I saw her, because she was still drinking and didn’t 
even think she needed to stop, and medium today partly because she’s still so early in the 
treatment.”  Tr. at 142.  He added, “she took a little nudging, more than I would have hoped, to 
get into treatment and to pick up the ball on her own to stop drinking … but she’s moved from a 
high risk to a medium risk, and the main thing I would be lacking now [to] move that down to 
low would be to see if she can actually do it, to see if she can maintain sobriety for a year.”  Id.  
He concluded, “she’s made a good start, but I think after only a month in treatment and only 
three months from the last time she [was intoxicated], I don’t think there is yet adequate 
evidence of rehabilitation or reformation.”  Tr. at 139.  
 
Regarding the Individual’s past marijuana (cannabis) abuse, the Psychiatrist stated that she had 
had a problem with it in the past, but as of the November 2008 evaluation, “given her two year 
history of abstinence from cannabis, which [he] had no reason to doubt, [he] concluded there was 
enough evidence of rehabilitation or reformation from her cannabis abuse problem.”  Tr. at 131-
32.  In that regard, he stated that his statement in his report regarding the potential risk that the 
Individual would substitute one substance for another during her treatment for alcohol abuse may 
have been unclear.  He intended the statement simply as a note for her treatment provider to 
“keep in mind.”  Tr. at 133.  The Psychiatrist believed that “with respect to [the Individual’s] 
marijuana abuse, the likelihood of relapse is low.”  Tr. at 134-35.   
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
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In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A.  Criterion J – Alcohol Use  
 
The derogatory information in this case centers on the Individual’s past alcohol use, as well as 
the DOE Psychiatrist’s diagnosis that the Individual met the criteria for alcohol abuse.  It is well-
established that a diagnosis of an alcohol disorder raises security concerns because “excessive 
alcohol consumption often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual’s reliability and trustworthiness.”  Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  See also Personnel Security Hearing, 
Case No. TSO-0678 (2008).  Given the facts in this case, particularly the DOE Psychiatrist’s 
diagnosis, the LSO had sufficient grounds to invoke Criterion J.  The remaining issue is whether 
the Individual has presented sufficient evidence to adequately mitigate the security concern.   
 
The Individual acknowledged at the hearing that she had an alcohol problem and stated that she 
was working to address it.  She testified that she has been abstinent from alcohol for 
approximately three months as of the date of the hearing.  I believe that the Individual testified 
candidly regarding her abstinence date and her future intentions to remain abstinent from 
alcohol.  I am convinced the Individual has taken the initial steps necessary to address her 
alcohol problem.  She stopped drinking alcohol in March 2009 and, after reading the 
Psychiatrist’s recommendations in his report, sought out counseling.  She has also attended an 
AA meeting, and intends to continue participating in AA and acquire a sponsor.  According to 
the Individual, her life has changed for the better since she stopped drinking alcohol and she is 
committed to maintaining her abstinence.  Additionally, the Psychiatrist was optimistic about the 
steps the Individual has taken to address her alcohol problem.  The Individual’s witnesses, 
particularly her husband, corroborated her testimony regarding her abstinence date of March 
2009 and testified that the Individual is committed to remaining abstinent from alcohol.  The 
Individual’s therapist found her to be open and committed to the treatment program.  Based on 
the testimony at the hearing and my own impressions of the Individual, I find that she has been 
abstinent from alcohol since March 2009, a period of three months as of the hearing.  In addition, 
I believe the Individual has greater insight into her alcohol problem, and is showing progress in 
addressing it.     
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I am unable to find, however, that the Individual has brought forward sufficient evidence to 
mitigate the Criterion J concern.  My conclusion is based on the Individual’s significant alcohol 
use over several years, the Psychiatrist’s diagnosis of alcohol abuse, and the Individual’s short 
period of abstinence from alcohol and even shorter period of involvement in the AA program 
and counseling.  That short period is significant in light of the fact that the Individual had an 
extended period of abstinence in the past, yet eventually resumed drinking alcohol.  The 
Psychiatrist testified that the Individual’s current risk of relapse, although lower than during the 
November 2008 evaluation, was still elevated at a “medium” level.  In my view, that risk 
remains unacceptably high.  It is clear that, although the Individual has taken positive steps 
toward treating her alcohol problem, she still has a long way to go in her recovery.  Based on this 
information, I cannot find that the demonstrated period of abstinence and treatment is sufficient 
to mitigate the security concerns in this case.  In that regard, I agree with the Psychiatrist’s 
testimony that this period of abstinence and treatment is not yet sufficient to show adequate 
rehabilitation or reformation.  Consequently, as the foregoing indicates, the security concern set 
forth in the Notification Letter under Criterion J regarding the Individual’s alcohol use has not 
been mitigated. 
 
B. Criterion K – Marijuana Use  
 
 It is beyond dispute that use of illegal drugs raises security concerns under Criterion K.  See 
Adjudicative Guidelines, Guideline H, ¶ 24 (“Use of an illegal drug … can raise questions about 
an individual’s reliability and trustworthiness, both because it may impair judgment and because 
it raises questions about a person’s ability or willingness to comply with laws, rules, and 
regulations.”); see also Personnel Security Hearing, Case No. VSO-0113, 25 DOE ¶ 85,512 
(1995) (“The drug user puts his own judgment above the requirements of the laws, by picking 
and choosing which laws he will obey or not obey.  It is further the concern of the DOE that the 
drug abuser might pick and choose which DOE security regulations he will obey or not obey 
with respect to protection of classified information.”).  In light of the Individual’s past marijuana 
use and the DOE Psychiatrist’s apparent concern that the Individual might substitute the 
substance for alcohol during the course of her alcohol abuse treatment, the LSO was justified in 
invoking Criterion K.  The remaining question is whether the there is sufficient information in 
the record to fully resolve the security concern. 
 
The Adjudicative Guidelines set forth various factors which may serve to mitigate security 
concerns raised by the use of illegal drugs.  Among those possible mitigating factors is that “the 
behavior happened so long ago, was so infrequent, or happened under such circumstances that it 
is unlikely to recur or does not cast doubt on the individual’s current reliability, trustworthiness, 
or good judgment.”  Adjudicative Guidelines, Guideline H, ¶ 26.  In this case, the Individual 
testified that she has not used marijuana for well over two years, since approximately December 
2006.  That testimony was corroborated by her husband, with whom she shares a home and 
spends most of her time outside of work, who stated that she last used marijuana in November 
2006.  In addition, the Individual’s manager has seen her daily for over one year and testified 
that he has never observed signs that the Individual uses illegal drugs.  He further testified that he 
had knowledge that the Individual has tested negative for illegal drugs on two drug screens, one 
of which was random.  Finally, the DOE Psychiatrist concluded that, although the Individual met 
the criteria for cannabis abuse in 2006, she demonstrated adequate evidence of rehabilitation 
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from that diagnosis.  Although there was a slight discrepancy between the testimony of the 
Individual and her husband as to whether her last use took place in November or December 
2006, based on the evidence, I am convinced that the Individual has not used marijuana since late 
2006, at least two years and seven months prior to the hearing.  In light of these factors, I find 
sufficient evidence in the record to mitigate the Criterion K concern cited in the Notification 
Letter.      
  

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria J and K.  I also find 
that the Individual has presented sufficient information to resolve the Criterion K concern.  
However, the Criterion J concern remains unresolved.  Therefore, I cannot conclude that granting 
the Individual an access authorization “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I 
find that the Individual’s request for an access authorization should not be granted at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: August 21, 2009 
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Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  April 29, 2009 

 
Case Number:  TSO-0743 

 
This Decision concerns the continued eligibility of XXXXXXXXXXXXXXXXX (hereinafter 
referred to as “the individual@) to hold an access authorization under the regulations set 
forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual=s access authorization should not be restored.         
 

I. Background 
 
The individual has been employed by a Department of Energy (DOE) contractor since 
2000.  The contractor requested that DOE grant the individual an access authorization 
(“security clearance” or “clearance”).1  A routine background investigation uncovered 
financial delinquencies and DOE conducted a personnel security interview (PSI) with the 
individual in November 2001 to resolve these issues.  The individual agreed to furnish 
information regarding the delinquencies to DOE within two weeks of the PSI, and DOE 
granted the clearance.  The individual did not produce the requested information.  During a 
routine re-investigation in 2008, the local security office (LSO) determined that the 
individual had not addressed his financial problems and that the amount of his 
delinquencies had increased.  The LSO conducted a PSI with the individual in December 
2008, but that interview did not resolve the security concerns and DOE suspended his 
clearance.     
 
In February 2009, the LSO informed the individual how to proceed to resolve the 
derogatory information that had created a doubt regarding his continued eligibility for 
access authorization.  Notification Letter (February 25, 2009).  The Notification Letter stated 
that the derogatory information regarding the individual falls within the purview of 10 C.F.R. 
' 710.8 (l) (Criterion L).  
 

                                                 
1 Access authorization (or “security clearance”) is defined as an administrative determination that an individual 
is eligible for access to classified matter or is eligible for access to, or control over, special nuclear material.  
10 C.F.R. § 710.5 (a). 
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DOE invokes Criterion L when information in the possession of DOE indicates that the 
individual has engaged in unusual conduct or is subject to circumstances which tend to 
show that he is not honest, reliable, or trustworthy or which furnish reason to believe that 
he may be subject to pressure, coercion, exploitation, or duress which may cause him to 
act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).  The 
Notification Letter alleges that the individual has established a pattern of deliberate financial 
irresponsibility, including the inability to satisfy debts.  This is based on the individual’s 
admission that he owed $36,000 to the IRS in 2001, and that he continued to accrue 
additional debt between 2001 and 2008, without making any payments on his outstanding 
debt.   
 
In a letter to DOE Personnel Security on April 9, 2009, the individual exercised his right 
under Part 710 to request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the 
individual, who was not represented by counsel, testified on his own behalf and called his 
manager as a witness.  DOE counsel called the individual as a witness.  The transcript 
taken at the hearing shall be hereinafter cited as ATr.@  DOE submitted documents during 
this proceeding which constitute exhibits to the hearing transcript and shall be cited as AEx.@ 
 The individual did not submit any exhibits.    
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I cannot find that the individual=s 
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access authorization should be restored at this time because I cannot conclude that such a 
restoration  would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
In 2001, the individual‘s employer requested that DOE grant a clearance to the individual.  
In November 2001, after a background investigation disclosed some potentially derogatory 
information, DOE conducted a PSI with the individual.  During the PSI, the individual 
confirmed that he owed $36,000 on IRS tax liens for 1996-1999, and that he owed over 
$3,000 to other creditors.  Ex. 4 (2001 PSI) at 45-46, 48, 52-53.  The   individual indicated 
that his wife became sick, missed many days of work and they began to miss payments on 
their debt.  2001 PSI at 56.  He also began to incur many expenses related to her illness.  
His work was seasonal before he worked for the contractor, and his income irregular.  He 
and his wife also sponsored children’s athletic teams in their rural community, so he did not 
have much money left over after he paid for these items.  Ex. 3 (2008 PSI) at 79.   
 
In addition, the individual’s financial situation deteriorated because he frequently gave 
money to his adult children and his grandchildren.  2001 PSI at 67. For instance, he co-
signed for a car for one daughter, and also gave her a credit card.  2001 PSI at 44, 55.  His 
wife died in 2000, and he did not know what payments she had made and where all the 
family financial information was located. 2001 PSI at 13, 43.  After his wife died, a daughter 
and her children moved in with him, and he paid all of their expenses because his daughter 
was often unemployed. Id. at 67.  Nonetheless, at the end of the PSI, the individual 
promised to begin to pay off his debts beginning the following week, and to provide the LSO 
with additional documentation in the next two weeks, including a financial statement, proof 
that he filed his tax returns, and a payment plan for his delinquent taxes.  PSI 2001 at 57-
62.   
 
The individual did not provide the promised financial documentation and the LSO issued a 
non-compliance letter in January 2002. Ex. 5 at 2.  He then provided some additional 
information in February 2002.  The LSO considered the tax liens issue resolved because 
the individual indicated that he did not own anything and was not subject to liens.  Ex. 5 at 
2.  The additional information he provided showed that he continued to struggle financially. 
Nonetheless, the LSO recommended granting his clearance and then obtaining an updated 
credit report in 18 months to determine if the individual was acting in a financially 
responsible manner.  The LSO did not obtain the updated credit report.  Id. 
 
During a routine re-investigation in 2008, the DOE learned that the individual still had 
delinquent accounts and scheduled a PSI for the individual in December 2008.  Ex. 3 (2008 
PSI) at 12.  During the 2008 PSI, the individual said that his daughter had tried to help him 
with his IRS tax liens, and that he started to make $100 payments, but the payments were 
returned and he then forgot about paying the taxes.  2008 PSI at 16.  He stated that 
someone told him if the IRS garnished his check, he would lose his job, and because he 
wanted to keep his job, he did not request wage garnishment.  Id. at 19.  He was not sure, 
but believed that he had not filed his taxes for 2006, 2007, or 2008.  Id. at 21.  
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According to the individual, he did not earn enough money to pay his bills.  Id. at 39.  He 
could not buy a vehicle because of his bad credit, and instead has to rent a vehicle weekly 
at a cost of approximately $500 each month.  Id. at 41. His oldest daughter, who has two 
children and lives with him, is sick and does not work.  Id. at 42. He admitted that he had 
not paid on any credit card accounts in six or seven years.  Id. at 45.  Despite his current 
situation, the individual stated that he considered himself financially responsible because 
he is supporting his daughter and her children.  Id. at 51-52.  He admitted that he did not 
understand a lot of the tax issues, and that kept him from trying to resolve his financial 
problems.  Id. at 59-60.  He filed state taxes up to 2005, but “kept putting off” the other 
years.  Id. at 67-68.  The individual currently owes $44,000 in IRS tax liens, and he could 
not explain why he has not contacted his creditors to work out a payment plan.  Id. at 72; 
Ex. 5 at 2.   
   
B.  DOE=s Security Concerns 
 
The DOE invoked Criterion L because of concerns about the individual’s alleged financial 
irresponsibility.  This is a valid security concern because the failure or inability to satisfy 
debts and meet financial obligations may indicate poor self-control, lack of judgment or 
unwillingness to abide by rules and regulations, all of which can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information.  See 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information, Assistant to the President for National Security Affairs (December 29, 2005) 
(Guidelines) Guideline F, ¶ 18.  Also, an individual who is financially overextended is at risk 
of having to engage in illegal acts to generate funds.  Id.  Thus, the security concern under 
Criterion L is valid. 

 
C.  Hearing Testimony 

 
At the hearing, the individual testified that he had intended to take care of his financial 
obligations since the 2001 PSI, but that his family responsibilities came first.  Tr. at 21.  His 
oldest daughter, who lived with him, was in the hospital.  Id.  He admitted that he had 
financial delinquencies prior to the death of his wife in 2000, and that a lot of his financial 
problems stemmed from his sponsorship of neighborhood youth athletic teams.  Id. at 23-
24.  The individual testified that he would like to get help with his financial troubles.  His 
daughter told him about organizations that can help, but despite the information she 
provided, he has not contacted any groups for assistance.  Id. at 28.  He filed 2006 and 
2007 taxes and one of his daughters was supposed to file his 2008 taxes, but she has not 
yet found the time to do so.  Id. at 27, 32-33.  He is not sure which years of his state taxes 
were filed.  Id. at 34-35, 41.  He has not made any payments on any of his debt since the 
December 2008 PSI, seven months prior to the hearing.  Id. at 35-36. He continues to give 
money to his five adult children when they need help.  Id. at 39-40.   

 
The individual’s manager testified at the hearing that he has known the individual for three 
years, but that they do not socialize.  Tr. at 11.   The manager did not know the security 
concerns surrounding this case.  Id. at 12. He considered the individual to be a good and 
reliable employee.  Id. at 19.  He knew that the individual was financially responsible for his 



 
 

- 5 -

grandchildren but he was not aware of the individual’s financial situation. Id at 14-17.  
However, he indicated that he would help the individual find assistance to resolve his debts. 
 Id. at 18-19. 
 
D. Mitigation of Criterion L Security Concern 
 
After a careful review of the record, I find that the individual has not provided any mitigation 
of the Criterion L concern regarding his financial conduct.  In 2001, he was confronted with 
his financial obligations and then promised to provide information showing that he was 
addressing the obligations and that he had a plan to retire his debt.  However, he did not 
produce the required information, and actually stated that he forgot about some of the debt. 
 He told the LSO that he would seek financial counseling, but never did so.  Guideline F, ¶ 
20(c).  In fact, he then continued to accumulate debt.2   He has good intentions, but cannot 
follow through on them, and is relying on his daughter to help him.  Unfortunately, his 
daughter exacerbated the problem because she appears to be too busy to make her 
father’s finances a priority.  These financial problems continue to recur, and cast doubt on 
the individual’s reliability and good judgment.   
 
Our cases have held that an individual must demonstrate a sustained new pattern of 
financial responsibility for a period of time that is sufficient to demonstrate that the 
recurrence of the past pattern is unlikely.  Personnel Security Review, OHA Case No. TSO-
0732 (July 20, 2009). I observed the individual at the hearing, and he appeared to be an 
honest man who would like to pay his debts but is overwhelmed by the planning and 
paperwork necessary to do so.   He also expressed a sincere and admirable concern for 
the welfare of his children and grandchildren, who he described as “struggling” financially.  
However, in his efforts to help his family, he has neglected his own serious financial 
problems and placed his job in jeopardy.  Unfortunately, this confirms the Criterion L 
security concern of poor judgment.  During the hearing, he again vowed to seek assistance 
with his finances from an outside source.  His manager, who was present during the entire 
hearing, offered to assist the individual in securing assistance from a financial counselor or 
professional.  DOE has twice given the individual an opportunity to present evidence of a 
concrete plan to resolve his debts.  He could not provide one receipt of a payment since his 
2001 PSI or any copies of communications with his creditors.  There is no evidence that he 
has initiated a good-faith effort to resolve his debts.  See Guideline F, ¶ 20 (d). Therefore, I 
find that he has not mitigated the security concerns of Criterion L.    
 
 

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. ' 710.8 (l).  After a review of the record, I further find that the individual has not 
presented adequate mitigating factors to address the Criterion L security concerns.  Thus, 
in view of the criterion and the record before me, I cannot find that restoring the individual=s 
access authorization would not endanger the common defense and security and would be 
                                                 
2  Although the death of a spouse can sometimes mitigate a Criterion L financial issue, in this case the 
individual’s tax problems began prior to 2000, when his wife was still alive.  See Tr. at 23 (individual testified 
that he sought help with tax delinquencies while wife was alive); Guideline F, ¶ 20(b).   
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consistent with the national interest.  Accordingly, I find that the individual’s access 
authorization should not be restored at this time.  Any party may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 11, 2009 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   April 29, 2009 
 
Case Number:   TSO-0744 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The local security office (LSO) suspended the individual’s access authorization and 
issued him a Notification Letter with a Statement of Charges that cites a Criterion K 
security concern.  Criterion K includes possessing, using, or experimenting with illegal 
drugs.  10 C.F.R. § 710.8(k).  The LSO alleges that: 
 

1) In a January 2009 Personnel Security Interview (PSI), the individual admitted that 
in July 2007 he illegally smoked marijuana while holding an access authorization; 

 
2) In an April 1992 PSI and a January 2009 PSI, he admitted that he illegally 

smoked marijuana from 1967 or 1968 or 1969 to 1980 or 1985; and  
 

3) In a January 2009 PSI, he admitted that from 1971-1975 he illegally used 
hallucinogenic mushrooms; from 1972-1974 he illegally used hashish; from  
1972-1975 he illegally used LSD; and in 1974 he illegally used amphetamines, 
and he illegally used PCP. 

 
DOE Exh. 1 (Statement of Charges, Feb. 5, 2009). 
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The Statement of Charges also cites a Criterion L security concern.  Criterion L includes 
“unusual conduct” and “circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual 
may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.  Such conduct or 
circumstances include . . . violation of any commitment or promise upon which DOE . . . 
relied to favorably resolve an issue of access authorization eligibility.”  10 C.F.R.  
§ 710.8(l).  The LSO alleges that:  
 

1) In April 1992, the individual signed a DOE Drug Certification, promising that he 
would not use illegal drugs or involve himself with them while holding an access 
authorization.  In January 1991, January 1996, February 2001, and December 
2005, the individual signed DOE Security Acknowledgments certifying that he 
understood that involvement with illegal drugs could result in the loss of his 
access authorization;  

 
2) Despite his DOE Drug Certification and four DOE Security Acknowledgments, in 

July 2007 he illegally smoked marijuana; and 
 

3) In a January 2009 PSI, he admitted that when he smoked marijuana in July 2007, 
he knew that it is illegal, but he did not think about his access authorization. 

 
DOE Exh. 1 (Statement of Charges, Feb. 5, 2009). 
 
The individual requested a hearing to respond to the LSO’s security concerns, and I 
conducted the hearing on June 26, 2009.  The individual represented himself.  He 
testified and called the following witnesses: his wife, an acquaintance, his  
ex-girlfriend, his neighbor, and his co-worker.  The DOE counsel did not call a witness. 
 
At the hearing, the individual stated that he does not dispute the truth of the allegations in 
the Statement of Charges.  Tr. at 6-7.  Therefore, at the hearing we heard testimony about 
whether the individual has mitigated the security concerns raised in the Statement of 
Charges. 
 

II. Summary of Hearing Testimony 
 
A. The Individual 
 
The individual testified that he used illegal drugs up to his transition from undergraduate 
to graduate school, around 1981 or 1982.  He gave them up because he could not 
concentrate on his school work.  Id. at 18.   
 
The individual read the DOE Drug Certification and DOE Security Acknowledgments 
before he signed them, and he understood them to be in effect for the rest of his 
employment.  See id. at 15-16, 19. 
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After the individual began working at the DOE, he stopped associating with illegal drug 
users.  Id. at 30.  His younger sister has been involved in marijuana cultivation, but he 
rarely sees or speaks with her.  Id. at 39-40.  Avoiding drug users helped him stop using 
illegal drugs.  Id. at 76. 
 
The individual acknowledged that he was part of the counterculture.  Id. at 68.  The 
counterculture included “doing drugs routinely,” protesting nuclear power, and having 
anti-government opinions.  Id. at 69-70.  During the mid-1980’s, the individual no longer 
considered himself part of the counterculture – he had success in school and had a 
“sense” that he “could contribute meaningfully to society.”  Id. at 72.  He does not have 
anti-government views.  Id. at 74.  Further, he is now concerned that drug money funds 
wars.  Id. at 78-79. 
 
As part of a reinvestigation, in October 2008 the individual filled out a new 
Questionnaire for National Security Positions.  He self-reported that he used marijuana at 
a July 2007 wedding.  Id. at 16-17.  After helping to set up the reception tables, he visited 
with a group.  He met the person standing next to him for the first time.  Id. at 39.  That 
person suddenly lit a marijuana cigarette, took “a hit off it,” and passed it to him.  Id. at 
24.  He knew that it was a marijuana cigarette and that smoking marijuana is illegal.  Id. 
at 27, 45.  He smoked it because he felt “a pressure to look like [he] was fitting in.”  Id. at 
24.  (Although no one pressured him.  Id. at 28.)  He did not think about his job or his 
written promise to the DOE.  Id. at 24.  Had he more time to think about what he was 
doing, he would have turned down the cigarette.  Id. at 30, 41.  He does not recall “much 
of anything” about the next 30 minutes, but about an hour later, another wedding guest 
commented that the group was high.  Id. at 25-26.  When the individual got home, he did 
not tell his wife that he had smoked marijuana at the wedding.  He told her after his 2009 
PSI.  Id. at 33. 
 
The individual testified that he has not used illegal drugs since the wedding.  Id. at 39.  
The wedding was the first time he used illegal drugs in many years, and he does not 
intend to use them again because he finds them “debilitating.”  Id. at 19. 
 
The individual acknowledged that at his 1992 PSI he said that he last used illegal drugs 
around 1978-1980.  Id. at 46-47.  Then he acknowledged that at his 2009 PSI he said that 
he used illegal drugs “frequently” from 1967 to 1980 and “infrequently” from 1980 to 
1985.  To explain the inconsistency, he said that he was “just offering a general mid-
decade guarantee, if you will.  I couldn’t tell you the very – you know, what year, the 
very last time I ever did it.”  Id. at 48.  Although at his 2009 PSI he said that from 1980 to 
1985 he used drugs every month, he testified that he “absolutely” did not use drugs every 
month; rather, his use was “very infrequent.”  Id. at 50-51.  Then he parsed his 
undergraduate and graduate courses and enrollment dates and concluded that he could not 
recall when he stopped using drugs because that time of his life is “fuzzy.”  Id. at 54.  But 
it was “definitely” before 1985 and “likely” before 1983.  Id. at 57. 
 
The individual acknowledged that had used drugs other than marijuana – mushrooms, 
hashish, LSD, amphetamines, and PCP.  Id. at 64.  Then he acknowledged that at his 
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1992 PSI, he testified that he had only used marijuana.  Id. at 65.  To explain the 
discrepancy, he guessed that he “was thinking back to the security questionnaire,” which 
limits the question to “the last five years.”  He acknowledged that the interviewer had not 
limited the question, but stated, “I just don’t have a recollection of trying to omit in this 
fashion.”  Id. at 65-66. 
 
The individual agreed that over the years that he used marijuana, he used it over 700 
times.  He maintained his PSI testimony that he never purchased it.  Id. at 60-61.  (He 
also denied purchasing other illegal drugs.  Id. at 64.)  His friends gave him marijuana 
over 700 times.  Id. at 62.  He acknowledged that at his 2009 PSI he said, “I don’t like the 
idea of putting money in the hands of bad people, which is where the money usually 
goes.”  Id. at 62-63.  He explained his statement by saying that even if the money was not 
“coming out of [his] wallet directly,” he “assumed” that “other people are purchasing 
[drugs],” and that he was “encouraging the industry.”  Id. at 63.   
 
B. The Individual’s Wife 
 
The individual’s wife testified that she and the individual have lived together for about 17 
years.  Id. at 84-85.  When they first started living together, they were not married.  When 
she became ill, he stayed with her.  The fact that he did not leave “says a lot for his 
character.”  Id. at 94-95. 
 
A few weeks before the hearing, the individual told her that he had smoked marijuana at 
the wedding.  Id. at 87.  (She was not at the wedding.  Id. at 83.)  She was surprised 
because she had never seen him use illegal drugs, nor has she suspected him of doing so.  
Id. at 86, 87.  (She knew that he had used drugs, but if he continued, she would have 
given him “the boot.”  Id. at 88.)   
 
The individual’s wife is not sure when the individual used drugs prior to 2007.  (He never 
told her when he last used.)  Id. at 99.  It was before the early 1990’s, because that is 
when they got together.  Id. at 99-100.  If the individual had ever used illegal drugs since 
they have been together, she would have known.  Id. at 97. 
 
Sometimes the individual plays “devil’s advocate” to argue that drugs should be 
legalized, but he just likes to debate.  She is not aware if the individual has strongly-held 
opinions about illegal drug use.  Id. at 93-94.  She does not consider him to be part of the 
counterculture.  Id. at 101. 
 
The individual rarely socializes out of the house because he is “a homebody.”  Id. at 89.  
He does not have a group of friends that he sees regularly; he does not go out in the 
evenings and on the weekends.  Id. at 90, 104. 
 
The individual is sometimes “not . . . forthcoming” because he is “absent-minded.”  Id. at 
91-92.  The individual’s wife does not believe that he is dishonest.  Id. at 92.  
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C. The Individual’s Acquaintance 
 
The individual’s acquaintance testified that he met the individual for the first time at the 
July 2007 wedding.  Id. at 109.  Prior to the hearing, they met once and spoke on the 
phone once.  Id. at 110. 
 
Before the ceremony, fifteen or twenty people were standing “off to one side.”  The 
individual’s acquaintance had brought a “joint,” which he “fired up” and “passed.”  Id. at 
111.  The individual’s acquaintance does not remember whether he first handed it to the 
individual, but the individual “definitely” did not expect it, nor did he ask for it.  Id. at 
112, 114.  The individual “took a hit” and then “passed it.”  Id. at 112.  Others declined.  
Id. at 113.   
 
D. The Individual’s Ex-Girlfriend 
 
The individual’s ex-girlfriend testified that she and the individual lived together from 
about 1975 to 1988.  Id. at 118-19.  He smoked marijuana “every now and then” and 
stopped around 1977.  Id. at 119, 120.  He may have stopped as a graduate or an 
undergraduate, but she “can’t really remember when he got into school.”  Id. at 120, 123, 
125. 
 
After the individual and his ex-girlfriend split in 1988, they only saw each other “once or 
twice.”  Id. at 122.  The individual is “a totally honest, straightforward person, and a very 
honorable and very trustworthy and a very sweet person.”  Id.  
 
E. The Individual’s Neighbor 
 
The individual’s neighbor testified that she has lived next door to the individual for 
almost 17 years.  Id. at 128.  She sees him “about every day,” when they talk about her 
pets.  Id. at 128, 129.  Since the individual’s wife got sick, she brings food to his house 
and they “chitchat.”  Id. at 130, 131.  On occasion, she will “have . . . a group of people 
. . . over,” including the individual.  Id. at 129. 
 
When the individual told her that he had smoked marijuana, she was surprised because he 
did not “strike” her as “someone who would.”  Id. at 128.  She has never seen him using 
illegal drugs, nor has she suspected him of doing so.  Id. at 129.   
 
The individual’s neighbor considers him honest – “he’s just a nice guy.”  Id. at 129-30.  
 
The individual makes few social outings.  Id.  Other than relatives, she has never seen 
anyone visit the individual.  Id. at 132. 
 
F. The Individual’s Supervisor 
 
The individual’s supervisor testified that since 1990, he and the individual have worked 
together on and off.  Id. at 134.  Around 2000, he began seeing the individual daily.  For 
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the past one or two years, he has supervised the individual.  Id. at 135, 140.  He does not 
socialize with the individual outside of work.  Id. at 137. 
 
The individual’s co-worker has never witnessed the individual using drugs, nor has he 
ever suspected that he has.  Id. at 136. 
 
The individual’s co-worker considers the individual honest because he has “never seek 
any . . . reason not to trust him.”  Id. at 137. 

 
III. Legal Standard 

 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).1   
 
The individual must resolve the DOE’s security concerns by presenting evidence to rebut, 
refute, explain, extenuate, or mitigate the allegations supporting the DOE’s security 
concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0598 (2008).  The 
individual must present corroborating evidence to support his or her efforts to resolve the 
DOE’s security concerns.  See Personnel Security Hearing, Case No. TSO-0693 (2009). 
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R. § 
710.7(a).  The Hearing Officer shall consider the following factors: witness demeanor 
and credibility; the authenticity and accuracy of documentary evidence; the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledge and participation; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavior changes; the motivation of the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors.  Id. at §§ 710.7(c), 710.27(a)-(b). 

                                                 
1 OHA decisions may be accessed by entering the case number in the search engine on the OHA website, 
www.oha.doe.gov. 
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IV. Analysis 
 
Criterion K 
 
The LSO’s Criterion K security concern stems from the individual’s use of illegal drugs.  
To resolve the security concern, the individual (i) testified that his illegal drug use in July 
2007 was his first in many years, and that he no longer participates in the counterculture, 
which included drug use; (ii) presented testimony from witnesses who vouched for his 
abstinence from illegal drugs and his honesty; and (iii) showed that in November 2008 he 
was randomly tested for illegal drugs, and the results came back negative.  I find that the 
individual’s evidence does not resolve the security concern. 
 
First, the individual’s evasive and inconsistent responses about his drug use cast doubt on 
his contention that he no longer uses illegal drugs.  In the 1992, PSI he said that he had 
only used marijuana.  But in the 2009 PSI he acknowledged an extensive history of using 
other illegal drugs.  At the hearing, when asked to reconcile his testimony, he said that he 
was not trying to omit his additional drug use, because in 1992 he thought that the 
interviewer was asking about “the last five years.”   
 
Yet, this testimony conflicts with his hearing testimony that he stopped using illegal 
drugs in the early 1980’s.  It also conflicts with his 1992 PSI testimony that he stopped 
using drugs in 1980 and his 2009 PSI testimony that he stopped using drugs in 1985.  
(The only witness who knew him at the time, his ex-girlfriend, provided a fourth date – 
that he stopped in 1977.) 
 
The individual testified that he has never purchased illegal drugs.  I find this improbable 
because he acknowledged having used illegal drugs more than 700 times.  It also 
conflicts with common sense and his testimony that suggests that he did purchase drugs; 
i.e., that he “[doesn’t] like the idea of putting money in the hands of bad people.” 
 
Second, the individual’s witnesses presented testimony of limited value.  His  
ex-girlfriend and his acquaintance do not regularly see the individual.  His neighbor and 
his supervisor have little social contact with him.  His wife testified that he has not been 
using illegal drugs and that she would know if he had.  Although she was a dignified and 
credible witness, she had not known of his drug use at the wedding until he told her some 
time later. 
 
Third, the individual submitted results from a random drug test administered in 
November 2008.  While negative results cut in the individual’s favor, they only show that 
he abstained from using illegal drugs for a period prior to the test.  Given his poor 
credibility and the limited value of the testimony of his witnesses, the results from a 
single drug test do not resolve the security concern. 
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Criterion L 
 
In signing a DOE Drug Certification, an individual gives the DOE their personal 
commitment that they will avoid illegal drugs while holding a DOE access authorization. 
The DOE Drug Certification also reflects the individual’s understanding that absent their 
personal commitment, their prior drug use would have precluded them from holding an 
access authorization.  Personnel Security Hearing, Case No. TSO-0655 (2009).    When 
an individual uses illegal drugs after signing a DOE Drug Certification, they break the 
trust that the DOE security program is based upon.   Personnel Security Hearing, Case 
No. TSO-0690 (2009).  By signing each DOE Security Acknowledgment, the individual 
recognized that if he used illegal drugs again, he may lose his access authorization. 
 
The LSO’s Criterion L security concern stems from the individual’s use of illegal drugs 
after signing a DOE Drug Certification and four DOE Security Acknowledgments.  To 
resolve the security concern, the individual testified that his acquaintance presented him 
the marijuana unexpectedly and that he smoked it because he felt social pressure to do so.  
He testified that he did not think of his access authorization, and had he more time to 
consider whether to smoke the marijuana, he would not have done so. 
 
I find the individual’s explanation unpersuasive.  He could have abstained and left the 
group.  Instead, he did not think of his access authorization, succumbed to internal 
pressure, and stayed for at least an hour.  An access authorization holder must remain 
cognizant of their clearance and handle compromising situations.  The individual’s failure 
to do so shows that he is not fit for an access authorization. 
 
Therefore, I find that the individual has not resolved the LSO’s Criterion L security 
concern. 
 

V. Conclusion 
 
Because the individual has not resolved the LSO’s Criterion K and L security concerns, I 
find that the DOE should not restore his access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 11, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
December 1, 2009 

 
DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 23, 2009 
 
Case Number:  TSO-0745 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should not be restored at this time.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires him to hold a security clearance.  In August 2008, the local DOE security office (LSO) 
received a background investigation of the individual which revealed issues related to 
falsification2, psychological conditions, employment and personal conduct issues.  Ex. 4 at 3.  In 
order to resolve questions and obtain additional information, the LSO conducted a Personnel 
Security Interview (PSI or Ex. 10) with the individual in October 2008.  The PSI did not resolve 
the concerns and the LSO referred the individual to a DOE Consultant-Psychiatrist (DOE 
Psychiatrist) for a psychiatric evaluation. The DOE Psychiatrist evaluated the individual on 
December 23, 2008, and memorialized his findings in a report dated December 24, 2008, and 
revised on January 6, 2009.  (Psychiatric Report or Ex. 7).  Based on his findings, the DOE 
Psychiatrist diagnosed the individual as suffering from Bipolar Disorder type I, in Full 
Remission, pursuant to the criteria set forth in the Diagnostic and Statistical Manual of Mental 
Disorders, 4th edition, Text Revised (DSM-IV-TR).  Id. at 7-8.  The DOE Psychiatrist concluded 
that the individual has no defect in his judgment or reliability but noted that the existence of this 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
  
2 During the PSI, the individual provided information that resolved the security concern that was raised by his 
alleged falsification.   
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disorder places the individual at a higher risk of experiencing a manic episode during which his 
judgment and reliability would be defective.  Id. at 8.     
 
On March 20, 2009, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold a 
security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of one potentially disqualifying criterion set forth 
in the security regulations at 10 C.F.R. § 710.8, subsection (h) (hereinafter referred to as 
Criterion H).3   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations by requesting an administrative review hearing.  On May 1, 2009, the Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony.  The DOE Psychiatrist testified on behalf of the 
agency.  In addition to the testimonial evidence, the DOE submitted 11 exhibits into the record 
and the individual tendered 74 exhibits.  The transcript taken at the hearing shall be hereinafter 
cited as “Tr.”  Various documents that were submitted by the DOE Counsel during this 
proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  Documents submitted by 
the individual shall be cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites Criterion H as the sole basis for suspending the individual’s 
security clearance.  To support Criterion H, the LSO first cites the diagnosis of the DOE 
Psychiatrist that the individual meets the criteria set forth in the DSM-IV-TR for Bipolar 
Disorder type I, in Full Remission.  Ex. 1 at 1.  In addition, the LSO relates that two other 
psychiatrists have diagnosed the individual as suffering from a Bipolar Disorder, one in 2006 and 
the other in 2007.  Id.  The LSO notes that the psychiatrist who diagnosed the individual with 
Bipolar Disorder in 2006 discontinued treatment because of the individual’s irritability and 
denial of the condition.  Id.  The LSO also alleges that between January 2006 and June 2006, the 
individual experienced a manic “episode” in which he experienced increased energy, decreased 
need for sleep, racing thoughts with the need to write them down, talkativeness, creative 
thinking, irritability, and lost interest in eating resulting in a 30-pound weight loss.  Id.  The 
individual also sent an inappropriate e-mail to a co-worker’s husband resulting in a forced leave 
of absence from his employment for three months and made extravagant purchases (i.e. an RV 
for $6000 and a mandolin for $200).  Id.  Finally, the LSO alleges that despite two previous 
diagnoses of a Bipolar condition, the individual continues to minimize his condition.  Id. at 2.  
Although the individual recognized that he suffered a manic episode in 2006, he is not currently 
seeing a psychiatrist nor does he take any mood stabilizing medication.  Id. 
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H.  A mental illness such as Bipolar 

                                                 
3 Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychologist or licensed clinical psychiatrist, causes or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h).   
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Disorder type I can impair judgment, reliability, or trustworthiness.  See Guideline I of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Revised Adjudicative Guidelines).   
 

III. Findings of Fact 
   
In 2005, the individual prepared to go to Iraq with the military.  Ex. 3 at 2.  His wife was 
concerned about his deployment, which caused him a lot of stress.  Ex. 4 at 2.  The individual’s 
family doctor prescribed him Zoloft, which he took on and off for a couple of months, when 
there was a lot of stress in his life.  Id. at 4.  In January 2006, his medication was changed to 
Prozac and in April 2006, he discontinued his medication because he felt that it wasn’t working.  
Id.; Ex. 5 at 3.   
 
In April 2006, the individual’s family doctor referred the individual and his wife to Psychiatrist 
#1 for marital counseling.  Ex. 5 at 3.  The individual and his wife met with Psychiatrist #1 once 
as a couple and then had separate meetings.  Id.  That same month, the individual was diagnosed 
by Psychiatrist #1 as suffering from Bipolar Disorder type I with Psychotic Symptoms and was 
prescribed the antipsychotic medication, Abilify.  Id. at 2; Tr. at 103-104.  According to the 
individual’s wife, the doctor spent about five minutes with the individual before he diagnosed 
him as suffering from Bipolar Disorder.  Ex. 4 at 4.  
 
During that month, the individual broke two glass windows in his home out of anger and 
frustration.  Ex. 3 at 3; Ex. 4 at 6.  The individual recalled that at this time, his wife was 
controlling and verbally abusive.  Ex. 5 at 3.  He felt that his wife had several ways of controlling 
him and that she had obsessive-compulsive disorder.  Id.  The individual indicated that if he is 
not under treatment, he could have a lapse in judgment and potential problems in the ability to 
safeguard classified information.  Id.  The individual did not feel that his wife was in danger 
from his conduct, but remained concerned as to what his mental condition would be if he lost his 
job.  Id.; Ex. 4 at 6.  Also, in April 2006, the individual took a leave of absence from work after 
he sent an e-mail to a co-worker’s husband concerning his sexual attraction to her.  Tr. at 68-70; 
Ex. 7 at 4; Ind. Ex. UUU.  The individual attributed his sending the e-mail to the stress of selling 
his house, getting little sleep and taking the Prozac.  Id. at 4.  One month later, in May 2006, 
Psychiatrist #1 terminated the doctor-patient relationship because the individual had stopped 
taking the prescribed medication.  Ex. 5 at 2. 
 
In February 2007, the individual experienced headaches, lack of control of his temper, loss of 
appetite and had trouble sleeping, so he sought assistance through the Employee Assistance 
Program (EAP).4  Ex. 5 at 3.  That same month, the individual was evaluated by Psychiatrist #2 
who appears to have diagnosed him as suffering from Bipolar Disorder5 and prescribed 
                                                 
4 According to his medical records, the individual’s initial complaint was an adverse reaction to Prozac.  Ex. 5 at 4. 
 
5 The medical records generated by Psychiatrist #2 were not submitted into the record, however, the individual does 
not dispute that he was diagnosed by Psychiatrist #2 as suffering from Bipolar Disorder.  Tr. at 114.  Moreover, the 
DOE Psychiatrist states in the Psychiatric report that the individual was diagnosed by Psychiatrist #2 as suffering 
from Bipolar Disorder.  Ex. 7 at 3. 
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Risperdal6, Lithium, Ziprixia7, and Invega. Id. at 2-3.  The individual recalled that the Risperdal 
made him “too sleepy” and the Lithium made him more “irritable.”  Ex. 4 at 4.  Psychiatrist #2 
recommended that the individual also meet with an EAP counselor, which he did, once a week 
until May 2007.  Id.  His last appointment with Psychiatrist #2 was on May 18, 2007, which was 
about one week after he was told that he would have to pay for the time that Psychiatrist #2 spent 
with the Office of Personnel Management (OPM) investigator (at $140 an hour).  Id; Tr. at 109-
111.  The individual also discontinued his medication at that time.  Ex. 5 at 5. 
 
The individual now realizes that from January 2006 until June 2006, he experienced a “manic 
episode.”  Ex. 4 at 5.  He attributes this “manic” phase to the Prozac that he was prescribed.  Id.  
The individual’s EAP counselor and wife both believe that he is Bipolar, but he disagrees with 
that diagnosis.  Id.  He admitted that during this time, he had more energy, needed less sleep and 
had the feeling that he needed to do something.  Id.  He experienced racing thoughts that were 
related to religion and technology.  Id.  He was more talkative, lost sleep and had a lack of 
appetite.  Id.  He also lost 30 pounds and had to remind himself to eat when he lost interest in 
food.  Id.  He also experienced continuous irritability and experienced little to no down time 
between episodes.  Id.   
 
The individual is not currently seeing a psychiatrist nor taking any medication.  Ex. 7 at 7; Tr. at 
111-112.  He remains “leery” of taking medication because of the negative effects of the 
medication that he has previously taken.  Ex. 4 at 5.   
 

IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 

                                                 
6 Risperdal is an antipsychotic approved for the treatment of Bipolar Disorder.  Tr. at 107.  
 
7 The record indicates that individual never took the Ziprixia the he was prescribed.  Ex. 5 at 3. 
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presentation of evidence to mitigate the security concerns at issue. 
 

V.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should not be 
restored at this time because I cannot conclude that restoring the access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest. 10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination 
are discussed below. 
 
A.  Diagnosis of Bipolar Disorder 
 
In the Psychiatric Report, the DOE Psychiatrist opined that the individual met the DSM-IV-TR 
criteria for Bipolar Disorder type I, in Full Remission.  Ex. 7 at 7.  The DOE Psychiatrist 
explained in the Psychiatric Report that because the full criteria for a Manic Episode were not 
currently met, he specified that the clinical status of the individual’s Bipolar Disorder was in Full 
Remission.  Id. at 8.  He opined that while the individual has no current defect in his judgment or 
reliability, without the proper medication and treatment, the individual is at a “higher risk” to 
experience another manic episode than a person who has never suffered from one.  Id. at 9.  The 
DOE Psychiatrist further opined that during these periods of moderate to severe mania and 
depression, the individual’s judgment or reliability would be defective.  Id. 
 
In support of his opinion, the DOE Psychiatrist noted that the individual met the criteria for both 
a Manic Episode and Major Depressive Episode (except for duration) nearly every day during at 
least a one-week period.8  Id. at 7-8.  With regard to the individual’s manic episodes, the DOE 
Psychiatrist first noted that during January through May 2006, the individual suffered from a 
distinct period of abnormally and persistently elevated, expansive or irritable mood, lasting at 
least one week. (Criterion A).  Id. at 7.  Second, the DOE Psychiatrist opined that during the 
individual’s periods of mood disturbance, five of the seven symptoms set forth in the DSM-IV-
TR were persistent and present to a significant degree (Criterion B).9  Id.  For example, the 

                                                 
8 The DOE Psychiatrist explained both in the Psychiatric Report and at the hearing that a single manic episode is 
sufficient to support a diagnosis of Bipolar Disorder.  Ex. 7 at 7; Tr. at 116. 
 
9 The DSM-IV-TR criteria for a Manic Episode requires that three (or more) of the symptoms be persistent during a 
period of mood disturbance (four if the mood is only irritable).  Ex. 7 at 7-8. 
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individual believed that he made several important discoveries that he patented and thought that 
he was personally called by God (Criterion B1); the individual reported that he worked at his job 
and then went to volunteer at a high school without sleep for weeks in 2006 (Criterion B2); the 
individual endorsed being more talkative than usual or that he felt pressured to keep talking 
(Criterion B3); the individual endorsed experiencing racing thoughts (Criterion B4); and the 
individual reported an increase in goal-oriented activity (either socially, at work or school, or 
sexually) (Criterion B6).  Id.  Third, the DOE Psychiatrist opined that the individual’s mood 
disturbance was sufficiently severe to cause marked impairment in occupational functioning or in 
usual social activities or relationships with others (Criterion D).  Id. at 8.  The DOE Psychiatrist 
believed that this was demonstrated by the e-mail that the individual sent to a female co-worker’s 
husband (Ind. Ex. UUU), conflict with his wife and inappropriate purchases.  Id. at 7-8.  Lastly, 
the DOE Psychiatrist noted that individual’s symptoms are not due to the direct physiological 
effects of a substance or a general medical condition. (Criterion E).10  Id.  In his report, the DOE 
Psychiatrist further noted that the individual’s symptoms did not meet the criteria for a Mixed 
Episode (Criterion C), but opined that the individual had experienced at least one Major 
Depressive Episode, Manic Episode, or Mixed Episode and that his mood episodes are not better 
accounted for by Schizoaffective Disorder and are not superimposed on Schizophrenia, 
Schizophreniform Disorder, Delusional Disorder, or Psychotic Disorder Not Otherwise 
Specified.  Id. at 8.   
 
The DOE Psychiatrist was present during the entire proceeding and listened to all of the 
testimony in the case before testifying.  Tr. at 137.  At the hearing, the DOE Psychiatrist 
remained firm in his diagnosis of the individual and testified that having sustained a manic 
episode of such severity, it is his opinion, to a reasonable degree of medical certainty that the 
individual is at a higher risk of having another manic episode at some point.  Id. at 132-133; 125-
126; 129.  The DOE Psychiatrist cited several facts in support of his opinion.  First, he testified 
that at the time he met with the individual, his judgment and insight were poor because he 
refused to accept the possibility that he currently suffered from Bipolar Disorder, despite the 
knowledge that he had been so diagnosed by two psychiatrists.  Id. at 125.  Because the 
individual has not accepted this diagnosis, the DOE Psychiatrist opined that he is less likely to 
obtain the necessary treatment or engage in preventative measures.  Id. at 138.  Second, the 
individual is predisposed to suffering from Bipolar Disorder.  Id. at 129.  The DOE Psychiatrist 
explained that despite taking another antidepressant, a predisposed individual remains at a higher 
risk for a spontaneous manic episode and/or additional depressive episodes.  Id. at 131.  Third, 
the individual is a coffee drinker and caffeine is a stimulant that can induce another manic 
episode.  Id. at 133.  
   
The individual strongly disagrees with the DOE Psychiatrist’s diagnosis of Bipolar Disorder.  In 
challenging the diagnosis of Bipolar Disorder, the individual described in some detail, his view 

                                                                                                                                                             
 
10 The DOE Psychiatrist testified that over the past four to six years, researchers have concluded that a Manic 
Episode that is precipitated in a timely fashion from taking antidepressants that are generally given for depression, 
when thinking that the condition is unipolar depression, is called Bipolar Disorder type III.  Tr. at 126.  He further 
noted that because there is no formal DSM-IV-TR diagnosis of Bipolar Disorder type III, he used the diagnosis 
Bipolar Disorder type I, because of the individual’s blatant symptoms of mania and the impressions of the two 
previous physicians that he suffered from Bipolar Disorder type I.  Id. 
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of his past and current mental health condition.  He believed that his correct diagnosis for the 
condition that he experienced is defined in the DSM-IV-TR as Substance-Induced Mood 
Disorder, with Manic Features, with onset during intoxication and exacerbated during 
withdrawal.  Id. at 197.  At the hearing, the individual submitted over 200 pages of articles and 
journals to bolster his contention that his manic episode should not have been used to diagnose 
him with a bipolar disorder.  Ind. Exs. D-TTT.  He argued that the three psychiatrists who 
diagnosed him as suffering from Bipolar Disorder were “misinformed” due to the information 
that they received from the pharmaceutical companies about their medications.  Tr. at 114.  He 
also believed that the psychiatrists, as well as the members of the DSM-IV-TR advisory board, 
were financially manipulated by pharmaceutical companies.  Id. at 171-180   
 
The individual further emphasized that according to the DSM-IV-TR, Bipolar Disorder cannot 
be induced by medication.  Id. at 117.  He explained that when he took the antidepressant 
medication Prozac, in 2006, he experienced an “adverse reaction” that was “beyond [his] 
character.”11  Id. at 119.  The individual maintained that he experienced these symptoms until 
February 2007 because studies have shown that “withdrawal symptoms from antidepressants can 
continue for months.”  Id. at 119-120.  He testified that he has resolved all stressors by separating 
from his wife, living a more humble lifestyle and removing himself from the stress-related work 
environment.12  Id. at 198.  He stated that he never again intends to take antidepressants for the 
remainder of his life.  Id. at 198. 
 
After carefully reviewing the testimony and evidence, I find that facts in the record support the 
DOE Psychiatrist’s diagnosis of Bipolar Disorder.  I reached this conclusion for several reasons.  
First, upon observing the individual’s testimony at the hearing, the DOE Psychiatrist’s diagnosis 
remained the same.  Id. at 132-133; 144.  Second, the individual presented no evidence from a 
mental health professional to corroborate his contention that he does not currently suffer from 
Bipolar Disorder.  Id. at 143-144.  Finally, it is the individual’s position that he has successfully 
dealt with the stressors in his life, with no medication or treatment.  Id. at 198.  However, based 
on the individual’s testimony and my observation of him at the hearing, it did not appear that he 
handled the stress of the hearing very well.  Id. at 157-171.  In the end, after weighing the 
testimony of the witnesses and opinion of the expert, I am persuaded that the facts in record 
support the DOE Psychiatrist’s diagnosis of Bipolar Disorder and his opinion that without the 
proper treatment, the individual remains at a higher risk to experience another manic episode 
and/or additional depressive episodes.  Ex. 7 at 9; Tr. at 131.  
 
B.  Mitigation of Criterion H  
 

                                                 
11 The individual maintained that his physician prescribed Zoloft as treatment for his stress and at his request, 
changed his medication to Prozac, only because of the negative effect that his sexual libido had on his marriage.  Tr. 
at 59.  
 
12 The individual explained that while he was on paid leave in April 2006, he purchased a RV because he no longer 
wanted to live with his brother and needed a place to stay.  Tr. at 77-79.  During that same time, he purchased a 
mandolin because he likes “country bluegrass” music and wanted to learn how to play it.  Id. at 79.  He also wanted 
to keep himself busy.  Id.  He recalled that during the time that he purchased the RV and mandolin, he was 
experiencing the withdrawal symptoms of the Prozac medication.  Id. at 80. 
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A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual's eligibility for access authorization. See Personnel Security Hearing, 
TSO-0430 (2007); Personnel Security Hearing, Case No. VSO-0244 (1999); Personnel Security 
Hearing, Case No. VSO-0154 (1997), Personnel Security Hearing, Case No. VSA-0154 (1998).  
Therefore, I must consider whether the individual has submitted sufficient mitigating evidence to 
resolve the security concerns raised by his diagnosis of Bipolar Disorder under Criterion H.   
 
In the administrative review process, it is the Hearing Officer who has the responsibility for 
forming an opinion as to whether an individual with a diagnosed mental condition has mitigated 
the security concerns arising from the diagnosis.  See 10 C.F.R. § 710.27.  The DOE does not 
have a set policy on what constitutes mitigation of concerns related to mental conditions, but 
instead makes a case-by-case determination based on the available evidence.  In many instances, 
Hearing Officers give deference to expert opinions of psychiatrists and other mental health 
professionals regarding the mitigation of concerns related to mental health conditions.  See 
Personnel Security Hearing, Case No. TSO-0634 (2008); Personnel Security Hearing, Case No. 
TSO-0618 (2008).13   
 
In this case, the DOE Psychiatrist recommended that the individual remain under the care of a 
psychiatrist or psychopharmacologist experienced in the treatment and prevention of Bipolar 
Disorder, to minimize his chances of relapse.  Ex. 7 at 9; Tr. at 112.  The DOE Psychiatrist 
opined that if the individual were seen on a regular basis, such as every two weeks, by a capable 
psychiatrist who could: (1) detect the signs of a relapse; (2) institute medical leave from work for 
the individual; and (3) treat his symptoms aggressively, then he would be hopeful that the 
individual could avert another full blown manic episode.  Ex. 7 at 9.  He also noted that a small 
dose of a mood stabilizing medication such as Lithium may be warranted for the individual.  Id.  
The DOE Psychiatrist believed that this strategy would “substantially reduce the risk of [the 
individual] endangering security by segregating him and any temporary defect in his judgment 
and reliability from his workplace.”  Id.   
 
Although the individual’s Bipolar Disorder remained in remission at the time of his psychiatric 
interview in December 2008, the record is clear that the individual has not employed any of the 
strategies that the DOE Psychiatrist recommended to minimize his chances of relapse.  
Specifically, I note that the individual has not seen a psychiatrist or other mental health 
professional to assist him in preventing the onset of Bipolar Disorder, as the DOE Psychiatrist 
recommended.  Ex. 7 at 9; Tr. at 138; see also Mitigating Condition 29(b) of the Revised 
Adjudicative Guidelines.  The individual has also failed to demonstrate ongoing and consistent 
compliance with a treatment plan and the record indicates that the individual has, at several 
times, refused to take his prescribed medication.  See id., Mitigating Condition 29(a); Tr. at 134-
137.  Further, the individual testified that if confronted with similar stressors that he experienced 
during the time of his 2006 manic episode, he would engage in “masturbation” to help him deal 
with the stress in lieu of seeking professional treatment.  Id. at 187-188.  Finally, the DOE 
Psychiatrist remained concerned that without psychotherapy and medication, the individual will 

                                                 
13 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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relapse into a manic state.  Ex. 7 at 9; Tr. at 133-134; Mitigating Condition 29(c).  In fact, the 
DOE Psychiatrist believed that the time and effort that the individual spent in compiling the 
numerous articles and exhibits to counter the psychiatric diagnosis is indicative of the fact that he 
may be currently suffering from hypomania.  Tr. at 143; 192.   
 
Based on the individual’s testimony and my observations of his demeanor at the hearing, I agree 
with the DOE Psychiatrist that the individual’s symptoms will not likely stay in remission 
without the proper medication and treatment.  Id. at 133-134.  Nor can I assume that the 
individual will never again experience a major life stressor similar to those that he experienced 
during his previous manic episode.  In the absence of a treatment plan, I cannot be sure that the 
individual will get the proper mental health care he obviously needs.  Thus, there remains a 
considerable possibility that the individual’s mental condition may again manifest itself and 
significantly impair his judgment and reliability.  See Personnel Security Hearing, Case No. 
VSO-0199 (1998).  Considering all of the evidence in this case, I find that the individual’s 
current mental condition poses an unacceptable risk to national security.  See Personnel Security 
Hearing, Case No. TSO-0666 (2008); Personnel Security Hearing, Case No. TSO-0031 (2003); 
Personnel Security Hearing, Case No. VSO-0358 (2000).  I find therefore that the individual has 
not mitigated the Criterion H concerns before me. 
 

VI. Conclusion 
 
Based on the foregoing, I find that the individual has failed to bring forth sufficient evidence to 
mitigate the Criterion H security concerns associated with his mental condition.  The individual 
has therefore failed to demonstrate that restoring his access authorization would not endanger the 
common defense and security and would be consistent with the national interest.  Accordingly, I 
find that the individual’s access authorization should not be restored at this time.  Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 1, 2009 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 29, 2009 
 
Case Number:  TSO-0746 

 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization1 under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.@  As set forth below, it is my decision, based 
on the evidence and testimony presented in this proceeding, that the individual should not 
be granted an access authorization at this time.         
 

I. Background 
 
In 2006, the individual began working for a Department of Energy (DOE) contractor, and 
the contractor requested that DOE grant the individual a security clearance.  He completed 
a Questionnaire for National Security Positions (QNSP) in May 2007.  A routine background 
investigation disclosed some derogatory information.  In November 2008, the local security 
office (LSO) conducted a personnel security interview (PSI) with the individual.  That 
interview did not resolve the security concerns and in March 2009, the LSO informed the 
individual how to proceed to resolve the derogatory information that had created a doubt 
regarding his eligibility for access authorization.  Notification Letter (March 20, 2009).  The 
Notification Letter stated that the derogatory information regarding the individual falls within 
the purview of 10 C.F.R. § 710.8 (f), (k), and (l) (Criteria F, K, and L).  
 
DOE invoked Criterion F because the individual denied in his QNSP that he used or 
purchased illegal drugs within the past seven years, and denied that he had any financial 
delinquencies.2  However, the individual later admitted using marijuana daily from 1988 until 

                                                 
1 Access authorization (or “security clearance”) is defined as an administrative determination that an individual 
is eligible for access to classified matter or is eligible for access to, or control over, special nuclear material.  
10 C.F.R. § 710.5(a).  
2 Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel 
Qualifications Statement, a Personnel Security interview, written or oral statements made in response to an 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization . 
. ..”  10 C.F.R. 710.8 § (f). 
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January 2003, and he also admitted to having $20,000 in financial delinquencies.  DOE 
invokes Criterion K when the agency is in the possession of information indicating that the 
individual has trafficked in, sold, transferred, possessed, used, or experimented with a drug 
or controlled substance except as prescribed or administered by a physician licensed to 
dispense drugs in the practice of medicine or as other wise  authorized by Federal law.  
This is based on the individual’s admission during the PSI that he used marijuana daily 
from 1988 to 2003.  With respect to Criterion L, the Notification Letter refers to derogatory 
information that raises concerns about the individual’s honesty, reliability and 
trustworthiness.3  The DOE invoked this criterion because of the individual’s financial 
delinquencies and alleged financial irresponsibility.    
 
In a letter to DOE Personnel Security on April 17, 2009, the individual exercised his right 
under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing the 
individual, who was not represented by counsel, testified on his own behalf and called five 
character witnesses.  DOE counsel had no witnesses.  The transcript taken at the hearing 
shall be hereinafter cited as ATr.@  Various documents that were submitted by the parties 
during this proceeding constitute exhibits to the hearing transcript and shall be cited as 
AEx.@  DOE exhibits are numbered, and the individual’s exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 

                                                                                                                                                             
 
3 Criterion L is concerned with information in the possession of DOE that indicates that the individual has 
engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, 
or trustworthy or which furnish reason to believe that he may be subject to pressure, coercion, exploitation, or 
duress which may cause him to act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l). 
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surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should not be granted at this time because I cannot conclude that such a 
grant would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 
 
A.  Findings of Fact 
 
In 1984, the individual was arrested and charged with possession of a controlled substance 
when the police found marijuana in the vehicle he was riding in.  PSI at 72-75.  In 1988, at 
the age of 26, the individual began smoking marijuana daily and buying the drug every 
three days.  Id. at 58-66, 78-79, 101-103.  He smoked on his way home from work, and 
also at home while outside working in the yard.  The individual was a seasonal construction 
worker, and he also coached and provided financial support to youth athletic teams in his 
community.    However, he frequently did not have enough money to pay all of his bills, and 
he began to accumulate debt and fall behind on his property taxes.  He purchased two 
vehicles but stopped paying for them when he did not have the money to continue 
payments.  Id. at 19-21.  Between 2001 and 2003, he spent $2000 annually on trips with 
local youth sports teams.  PSI at 30 37-38, 44.  The individual supported his two adult 
children by purchasing items for them and by giving them money for their debts, including 
house payments and maintenance.  Id.  at 21-23, 31-36.  He paid their debts before he paid 
his own, and he only paid the minimum required payment on his accounts.  Ex. 5 at 10.  He 
stated that he used marijuana in part to forget about his financial delinquencies, but also 
admitted that his purchase of marijuana adversely impacted his finances and that he was 
psychologically dependent on marijuana. PSI at 86-87.    His spouse complained daily 
about his drug use.  Id. at 81-82.  His regular use of marijuana also damaged his gums, 
causing him to wear dentures.   
 
As the individual matured, he decided to pursue a career that required less physical 
exertion, and that would also offer him a pension.  He earned a commercial drivers license 
(CDL) and in 2006, he began to work for the contractor. In May 2007, the individual 
completed a QNSP. Ex. 4.  In the QNSP, he denied using illegal drugs, failing to pay 
property taxes, and failing to pay any judgments against him within the previous seven 
years.  Ex. 4 at 31-33.  He also denied that he was over 90 days delinquent on any debts.  
Id. at 33.  
 
A routine background investigation disclosed that the individual had several outstanding 
debts that were delinquent, and that he had used marijuana within the previous seven 
years.  Ex. 5.  At a PSI in November 2008, the individual admitted that he had last used 
marijuana in 2003, only four years prior to completing his QNSP.  PSI at 91-93.  He also 
admitted that he was delinquent on his property taxes, that he had stopped making 
payments on two vehicles he had purchased, and that he was over 90 days delinquent on 
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several accounts.   PSI at 32.  In addition, he had just returned from a vacation that cost 
$1,500.  PSI at 35-37.  The individual admitted that he deliberately omitted information 
about his drug use and financial difficulties because he was anxious to keep the job with 
the contractor.  PSI at 93-95. 
 

B. DOE=s Security Concerns 
 
Criteria F and L set forth security concerns regarding personal conduct, honesty, and 
reliability. As regards Criterion F, the individual deliberately provided false answers on a 
QNSP, which raises questions about his reliability and trustworthiness. See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
Assistant to the President for National Security Affairs (December 29, 2005) (Guidelines), 
Guideline E,  ¶ 18.  Under Criterion L, the LSO alleges that the individual has engaged in 
unusual conduct as regards his finances because of his substantial financial delinquencies, 
some caused by his use of marijuana in the past. The individual has admitted this conduct, 
and the charges under Criterion L are also validated. Guideline F, ¶ 18.  The use of illegal 
drugs, one of the security concerns of Criterion K, can lead to the exercise of questionable 
judgment. Guideline G, ¶ 21.  The individual admitted previous marijuana use during a PSI, 
and therefore the charge under Criterion K is also valid.   
 

C. Hearing Testimony 
 

1.  The Individual 
 

The individual testified at the hearing that he last used marijuana in 2003.  Tr. at 76.    
When he was young, he was a seasonal worker who never earned much money.  He paid 
his bills late, and some of his financial problems occurred because he purchased marijuana 
instead of paying his bills. However, as he grew older, he realized that he needed a job that 
was less physically demanding.  Id. at 77-78. He also came to realize that he should make 
changes in his life, and he began attending church regularly.  Id. at 75-76.   He was very 
happy to get a job with the contractor and, when he filled out the QNSP, he lied about his 
drug use and financial situation because he was scared of losing such a good job.  Id. at 
77-80.  He then felt guilty and, during his PSI, he disclosed his past marijuana use.  Id. at 
80-82.      
 
The individual also provided information about his November 2008 vacation.  Although the 
trip was expensive, it was not a pleasure trip but rather important family business.  His 
father lived and owned property abroad.  The father asked the individual and his son to visit 
the father in order to complete certain business transactions that would keep the property in 
the hands of the family.  Id. at 83.  The individual also explained that his trips with the 
athletic team were not strictly for pleasure, but were intended to provide the children in his 
rural community with exposure to the outside world.  Id. at 84-85.   In addition, his finances 
have improved because his children, who he previously assisted financially, now have good 
jobs and are self-supporting.  Id. at 86.  He and his wife have examined their finances and 
have begun to repay their creditors.   Id. at 82. 
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2.  Character Witnesses 

 
At the hearing, the individual presented the testimony of five character witnesses: his 
pastor, his manager, his wife, his sister-in-law, and a neighbor.  Tr. at 11-73.   
 
The individual’s pastor testified that he has known the individual for 15 years, and knew 
that the individual was doing drugs, although he had not seen him drink or smoke 
marijuana.  He observed that the individual socialized with people at the church and had 
matured emotionally and spiritually.  He considered the individual to be trustworthy.  Id. at 
12-29.  The individual’s manager considered the individual to be a good employee, and he 
had not seen any signs of drug or alcohol use.  His supervisor testified that he was a 
trustworthy and responsible employee.  Id. at 54-55. 
   
The neighbor and sister-in-law both confirmed that they had not seen the individual use 
drugs and considered him a good, trustworthy person.   Id. at 33, 40. The neighbor trusted 
him to transport her son with the local youth athletic team.  Id. at 33, 37. 
 
The individual’s wife of 24 years testified that she has not seen her husband smoke 
marijuana in the last seven years, and that he stopped doing drugs so that he could get a 
better life.  They started going to church and he decided to become a better person and not 
hang around with people that smoked marijuana.  Id. at 58-60.  They went through 
counseling with their pastor.  They had ignored bills in the past when they did not have the 
money to pay them, but now they are able to pay their bills and have started automatic 
withdrawals for repayment.  Id. at 61.  She also described the improvement in their finances 
now that their children have good jobs and can support themselves instead of relying on 
their father to help them.  Id. at 61, 70.  When questioned about her husband’s apparent 
falsification on his QNSP, she stated that her husband was so happy to get the job with the 
contractor that he was afraid that he would not be hired if he told the truth about his 
previous drug use and his finances.  Id. at 64.  She confirmed that the 2008 trip was 
actually to take care of family business and was not a pleasure trip.  Id. at 72-73. 
 

D. Mitigation of Security Concerns 
 

1.  Criterion F – Falsification 
 
In a number of decisions, DOE Hearing Officers have considered the implications of prior 
falsifications.  The factors considered in these cases include the following: whether the 
individual came forward voluntarily to admit his falsifications, compare Personnel Security 
Hearing, Case No. VSO-0037 (1995), affirmed (OSA, 1996) (voluntary disclosure by the 
individual) with Personnel Security Hearing, Case No. VSO-0327 (2000), affirmed (OSA, 
2000) (falsification discovered by DOE security); the length of time the falsehood was 
maintained; whether a pattern of falsification is evident; and the amount of time that has 
transpired since the individuals’ admission.  See Personnel Security Hearing, Case No.  
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TSO-0707 (2009) (individual mitigated Criterion F concern by self-reporting recent drug 
use). 4 
 
The decision of a Hearing Officer in a Part 710 case is a predictive assessment, in this case 
an assessment of the likelihood that the individual will engage in dishonest or untrustworthy 
behavior in the future similar to any past falsification. My common-sense impression of the 
individual, formed over the course of this proceeding, is that he is an honest person who 
was so anxious to change his life with a good, steady job that he deliberately omitted 
information he thought would cost him his job.  During his PSI, he admitted marijuana use 
and financial delinquencies in the opening minutes of the interview, before the interviewer 
even mentioned any issues with drugs or finances.  PSI at 8.   At the hearing, he displayed 
remorse for his behavior, and I conclude that this behavior is unlikely to recur.  
Nonetheless, I cannot find that this security concern has been fully mitigated.  The 
individual did not come forward voluntarily to admit his falsifications in the 18 months 
between the QNSP and the PSI.  Compare Personnel Security Hearing, Case No. TSO-
0628 (2008) (falsification mitigated by self-reporting drug use to LSO); Guideline E, ¶ 17 
(a).  Less than a year has transpired since he admitted the falsification, and that is 
insufficient time to establish a pattern of honest behavior.   Therefore, considering the 
totality of the facts in this case, I conclude that the individual has not fully mitigated the 
Criterion F security concern.   
 

2.  Criterion K – Drug Use 
 

I find that the individual has mitigated the security concerns associated with his previous 
drug use.  The individual has provided evidence of his intent not to abuse drugs in the 
future.   Guideline H, ¶ 26 (b).  First, there was credible testimony in the hearing that the 
individual no longer associates with people who use drugs, and that he avoids 
environments where drugs are used.  He now spends a lot of his free time at church and 
with his family.  He has also abstained from the use of marijuana for six years at the time of 
the hearing. Id.  at ¶ 26 (b) (3).  Based on the foregoing, I find that the individual’s illegal 
drug use is unlikely to recur.  Id. at ¶ 26 (a). 
 
In summary, the individual has convinced me through his demeanor and testimony and that 
of his witnesses that there is little likelihood that he will use illegal drugs again. He has 
demonstrated his intent not to abuse drugs in the future by severing his ties to associates 
who used drugs and becoming involved in his church.  The witnesses testified credibly that 
the individual has reformed his behavior and is now reliable and trustworthy.5  Thus, I 
conclude that the individual has mitigated the Criterion K security concerns in the 
Notification Letter.   
 

3. Criterion L- Unusual Conduct 
 

                                                 
4  Decisions issued by the Office of Hearings and Appeals are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm .    
 
5  I note that DOE did not offer evidence of a diagnosis of substance abuse or dependence. 



 
 

- 7 -

The Notification Letter mentioned several items of unusual conduct that raise a security 
concern, all relating to the individual’s alleged financial irresponsibility.  Our cases have 
held that an individual must demonstrate a sustained new pattern of financial responsibility 
for a period of time that is sufficient to demonstrate that the recurrence of the past pattern is 
unlikely.  Personnel Security Review, OHA Case No. TSO-0732 (July 20, 2009).  I conclude 
that the individual has mitigated the security concern regarding his finances for the 
following reasons.  The individual and his wife have initiated a good faith effort to repay 
their creditors.  Guidelines, ¶ 20 (d).  In addition, the testimony at the hearing explained that 
the November 2008 vacation was actually a trip related to family business, completed at the 
request of the individual’s father.  At the hearing, the individual produced documentary 
evidence that he and his wife have embarked upon repayment plans with their creditors.  
Tr. at 85; Exs. B-C.  They are very committed to staying current with their debtors and living 
responsibly.  Further, their children have moved out of the house, and no longer require 
their financial support.  In summary, testimony at the hearing produced clear indications 
that the problem is being resolved, and is unlikely to recur.  Guideline F, ¶ 20 (c).  
Therefore, I find that the individual has mitigated the security concerns of Criterion L. 
 

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. § 710.8 (f), (k), and (l).  After carefully reviewing the testimonial and documentary 
evidence in a common-sense manner, I find that the individual has presented adequate 
mitigating factors for the concerns under Criteria K and L.  He has not, however, mitigated 
the security concerns advanced under Criterion F.  Thus, in view of the criteria and the 
record before me, I cannot find that granting the individual=s access authorization would not 
endanger the common defense and security and would be consistent with the national 
interest. Accordingly, I find that the individual’s access authorization should not be granted 
at this time. Any party may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 6, 2009 
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 30, 2009

Case Number: TSO-0748

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R.

Part 710, entitled "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special Nuclear

Material."  As explained below, it is my decision that the

individual’s suspended access authorization should not be restored.

1/  

I.  BACKGROUND

In January 2008, the DOE conducted a Personnel Security Interview

with the individual (the January 2008 PSI) regarding various issues

related to his eligibility for access authorization. In February

2008, the DOE conducted a follow-up Personnel Security Interview

(the February 2008 PSI) concerning the individual’s alleged

unauthorized use during a January to March 2005 time frame of the

DOE’s Central Personnel Clearance Index (CPCI). The CPCI is a

technology system containing sensitive information that tracks

active security clearances held by Federal and contractor employees
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2/ Criterion G concerns involve information that an individual

has failed to protect classified matter and violated or disregarded

regulations, procedures, or guidelines pertaining to classified or

sensitive information technology systems.  10 C.F.R. § 710.8(g).

Criterion L concerns relate, in relevant part, to information that

a person “[e]ngaged in any unusual conduct or is subject to any

unusual circumstances which tend to show that the individual is not

honest, reliable, or trustworthy; or which furnishes reason to

believe that the individual may be subject to pressure, coercion,

exploitation, or duress which may cause the individual to act

contrary to the best interests of the national security . . . .”

10 C.F.R. § 710.8(l).  Criterion F concerns involve information

that an individual has deliberately misrepresented, falsified, and

omitted significant information on DOE forms or at a DOE security

interview.  10 C.F.R. § 710.8(f). 

of the DOE.  DOE Exhibits 7 and 8.  In October 2008, the individual

voluntarily subjected himself to a DOE-administered polygraph test

concerning his past use of the CPCI.  See DOE Polygraph Examination

Report, DOE Exhibit 9.

     

In January 2009, the Manager of the DOE area office where the

individual is employed (the Manager) suspended the individual’s
access authorization and, on April 7, 2009, he issued a
Notification Letter to the individual.  DOE Exhibit 3.  Enclosure 1
to this letter, which is entitled “Information Creating a
Substantial Doubt Regarding Eligibility for Access Authorization,”
states that the individual’s behavior has raised security concerns
under Sections 710.8(g), (l), and (f) of the regulations governing
eligibility for access to classified material (Criteria G, L and
F). 2/  

With respect to Criterion G, Enclosure 1 finds that information

indicating that the individual installed software on his work

computer in early 2005 giving him unauthorized access to the DOE’s

CPCI system raises the concern that he violated or disregarded

regulations, procedures, or guidelines pertaining to the CPCI

technology system. 

With regard to Criterion L, Enclosure 1 states that the

individual’s unauthorized use of DOE software to access CPCI

information in early 2005 indicates that he engaged in unusual

conduct which tends to show that he is not honest, reliable or

trustworthy. 

With regard to Criterion F, Enclosure 1 indicates that the
individual deliberately misrepresented, falsified, and omitted
significant information from his 2008 Personnel Security
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3/ See DOE Exhibit 3-B, Paragraph I(E).

4/ Although the DOE’s concern about the individual’s improper

handling of a DOE document containing PII appears in the amendment

to Paragraph I(E) of the DOE’s Criterion F concerns, I find that

this admission by the individual is more appropriately considered

as a Criterion L concern. 

Interviews.  Enclosure 1 states that at his January 2008 PSI, the
individual was not able to explain his claim that he was authorized
in early 2005 by the DOE and a DOE contractor employer to install
DOE software on his work computer which was necessary for him to
gain access to the DOE’s CPCI.  It also states that the individual
received a written reprimand from this DOE contractor employer in
May 2005 for installing this software without approval.  

Enclosure 1 next finds that at the January 2008 PSI, the individual
could not explain how he received access to the CPCI using the DOE

software (hereinafter the “CPCI access disc”) in early 2005, and

that he routinely changed his story to fit with the questions he

was asked.  Enclosure 1 finds that at his February 2008 PSI, the

individual again changed his story by indicating other

possibilities for obtaining the CPCI access disc in early 2005,

such as by mail or from his previous employer, and he stated that

he did not know the location of the CPCI access disc that he used

to install CPCI on the work computer of his new DOE contractor

employer.  See Enclosure 1 to Notification Letter, DOE Exhibit 3.

As modified by a stipulation of the parties, 3/  Enclosure 1 now

states that at an October 2008 DOE polygraph interview, the

individual offered additional explanations for his possession of

the DOE’s CPCI access disc to obtain a computer link to the CPCI

system.  At that time, he admitted that he did not have

authorization in early 2005 to load the CPCI program on his DOE

contractor work computer, and that he received assistance from DOE

headquarters by personally informing them that he needed the

information, without any independent authorization from his

employer.  At this interview, he also stated that he accidentally

removed Personally-Identifiable Information (PII) from his work

location when he retired from a DOE contractor position in January

2005, and that when he discovered the form containing this

information, he shredded it.   4/    
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5/ The hearing was reconvened by telephone on June 30, 2009, to

permit two additional witnesses to testify.  The individual also

provided additional testimony on June 30, 2009. 

II.  THE JUNE 2009 HEARING 

At the individual’s request, a hearing was convened on June 24,

2009, to afford him an opportunity to submit information to resolve

these concerns.  5/   At the hearing, testimony was received from

seven persons.  The DOE presented the testimony of a DOE

classification officer.  The individual, who was represented by

counsel, testified and presented the testimony of a DOE contractor

formerly employed as a DOE headquarters systems support technician

for the DOE CPCI application (the CPCI support technician).  The

individual also presented the testimony of an individual who also

worked for the DOE contractor where the individual’s misuse of CPCI

allegedly occurred (the DOE contractor employee).  Finally, the

individual presented the testimony of his wife, a friend who worked

for several years at the same DOE facility as the individual (the

work friend), and a friend since high school who worked at the same

DOE facility as the individual (the long time friend).

The hearing testimony focused on the individual’s efforts to

explain his actions in early 2005, when he transferred his access

to the CPCI system to a new DOE contractor position, but did not

obtain a new authorization.  He also explained how in early 2005 he

accidentally removed from the DOE facility where he worked a

document containing PII when he left his former DOE contractor

position.  The DOE classification officer provided information

concerning the procedural requirements for gaining access to CPCI,

and the CPCI technician discussed his interactions with the

individual who asked for assistance in keeping his access to CPCI

when he changed employment.  The individual also presented

testimony concerning his general character, work habits,

reliability and honesty.

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with
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evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).

See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS OF TESTIMONY AND FINDINGS

As stated above, the DOE’s concerns under Criteria G and L involve

the individual’s unauthorized use of a CPCI access disc and

contacting DOE personnel to obtain unauthorized access to the DOE’s

CPCI system when he changed employment from one DOE contractor to

another in January 2005.  There is also a Criterion L concern

involving his improper disposal of a DOE document containing PII

that he discovered among personal papers that he took home when he

changed employment in 2005.  At the hearing, the individual

admitted that he did not follow correct procedures for obtaining

DOE authorization for possessing a CPCI access disc, and for

accessing the DOE’s CPCI system in January 2005.  He testified that

he obtained the CPCI access disc from authorized personnel at his

former employer, and that he obtained CPCI system access from a

technician at DOE headquarters by explaining that he had a

legitimate need for access to the DOE’s CPCI system in his new DOE

contractor position.  The DOE’s Criterion F concerns arise from the

vague and conflicting explanations that the individual provided at

his 2008 PSIs for how he obtained the CPCI access disc and access

to the CPCI system.  In this regard, he testified that in 2008, he

no longer had a clear recollection of how he obtained the CPCI

access disc that he used to format his new work computer in early
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6/ The “Adjudicative Guidelines Approved by the President in

Accordance With the Provisions of Executive Order 12968”, were

originally published as an appendix to Subpart A of the Part 710

regulations at 66 Fed. Reg. 47061 (September 11, 2001).  See

Adjudicative Guidelines for Determining Eligibility for Access to

Classified Information, Guideline K, Paragraph 33, 34, at

http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf

(December 29, 2005).

7/ At the individual’s February 2008 PSI, the DOE security

specialist stated to the individual that he recently had contacted

the office of the DOE’s CPCI administrator.  He stated that the

data base maintained in that office indicated only that the

individual had received permission to access the CPCI system as an

employee of the DOE contractor that he left in January 2005.  He

stated that the data base indicated that no permission to access

the CPCI system was given to the individual as an employee of the

(continued...)

2005, and that his efforts to recall the circumstances account for

the vague and conflicting explanations that he provided to the DOE.

As discussed below, I find that the individual has not mitigated

the Criteria G, L and F concerns. 

A. The DOE’s Criterion G Concerns

The proper safeguarding of classified or sensitive information goes

to the very heart of maintaining national defense and security.

Thus, the failure to protect such information in accordance with

security regulations raises very serious concerns.  As stated in

the Revised Adjudicative Guidelines, ¶ 33, “[d]eliberate or

negligent failure to comply with rules and regulations for

protecting classified or other sensitive information raises doubt

about an individual’s trustworthiness, judgment, reliability, or

willingness and ability to safeguard such information, and is a

serious security concern.”  6/  See also, Personnel Security

Hearing, Case No. TSO-0007 (2003).

In the present case, the Notification Letter asserts that the

individual’s apparent use of previous work contacts to covertly

gain access to the CPCI system violates several DOE policies,

orders and operating procedures.  Moreover, it states that the DOE

has confirmed that his previous authorization for CPCI system

access did not transfer to the DOE contractor who issued the

reprimand, and that no one at the DOE acknowledges providing him

with a copy of the CPCI access software disc. 7/    
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7/(...continued)

DOE contractor whom he began to work for in January 2005.  February

2008 PSI at 4.

8/ The DOE counsel then introduced a copy of the current

application form, entitled “Request for DOE Integrated Safeguards

and Security Logon ID”, and the individual user’s agreement as DOE

Exhibit 10.  The forms indicates that application form has been

used by the DOE since November 1996, and the user agreement since

January 1998.

At the hearing, the DOE classification officer testified that the

CPCI system is considered a very sensitive information system by

the DOE because it contains personal information of DOE clearance

holders such as their names, addresses, social security numbers,

and places of birth, as well as the current status of each person

who has or has had a DOE security clearance.  In addition, the

entry for each DOE clearance holder contains codes that identify

areas of DOE concern such as drug use or financial problems or

mental problems.  He stated that this information could be used by

hostile intelligence collectors to effectively target individuals

with DOE clearances.  TR at 17.  He stated that the CPCI is

protected by requiring potential CPCI system users to submit a form

which identifies the person seeking access and justifies their need

for access.  While this form is not signed by the requesting user,

it must be signed by the DOE Office sponsoring the user and by the

System Application Manager.  The DOE classification officer stated

that once an individual is authorized to use the system, that

person signs a user agreement which has the rules about how the

data is to be used.  TR at 18-20. 8/  He testified that this user

agreement specifically provides that users will immediately notify

DOE headquarters of any changes in their organization or employment

status so appropriate action can be taken regarding their logon

status.  TR at 26. 

After reviewing the transcripts of the individual’s January and

February 2008 PSIs, I conclude that the individual has consistently

maintained that his efforts to access the CPCI system when he began

employment with a new DOE contractor in January 2005 were

undertaken with the knowledge and approval of DOE personnel and his

new contractor supervisor and co-workers.  When he was initially

asked about this issue at the January 2008 PSI, he stated that when

he began employment with the new DOE contracting firm in January

2005, he was told that his job would involve reviewing the current

status of DOE security clearance holders, and he concluded that he

would need the same access to the DOE’s CPCI system that he had in
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his previous position.  He stated that he discussed his need for

CPCI system access with his new supervisor, co-workers, and his new

employer’s computer technician.  He stated that he then obtained a

CPCI access disc, and that he contacted the headquarters CPCI

support technician by e-mail and had his new work computer linked

to the CPCI system.  January 2008 PSI at 66.  He also admitted at

that time that he made a mistake because he did not have written

authorization from his new employer for access to the CPCI system.

January 2008 PSI at 67.  The individual then stated that although

he did not have written authorization for CPCI access from his new

employer, he sent an e-mail to a DOE regional official about his

need for access to the CPCI system in his new position, and

believed that she indicated approval for his having it.  Id. at 68-

69.  I find that these initial responses are consistent with the

individual’s assertions throughout this proceeding in that he

contends that he openly sought to obtain CPCI system access in

January 2005 to perform job functions in his new job, and that he

made a mistake when he did not obtain official authorization for

CPCI access through his new employer, but instead relied on the

tacit approval of his supervisor and co-workers.    

At the hearing, the individual provided evidence to corroborate

that his CPCI system access at his new employer was well known by

his supervisor and co-workers.  The DOE contractor employee

testified that shortly after the individual was hired in January

2005, he began to assist her in the process of obtaining a DOE Q

clearance for herself, and that she was aware that the individual

had computer access to a DOE system that helped him to identify

persons who already had Q clearances and the status of those

clearances (the DOE CPCI system).  Supplemental Transcript (SUP TR)

at 6.  She stated that, at that time, the individual told her that

he had used the DOE CPCI system in his previous employment and that

“it was approved for him to bring it with him.”  SUP TR at 7.  She

testified that she assumed that the individual was authorized by

his new employer and the DOE to access the CPCI system in his new

position.  SUP TR at 11-12.  She stated that it was common

knowledge at their office that the individual had access to the

CPCI system, and that she recalled that the individual mentioned

his CPCI system access at a meeting with contractor officials, and

that “it was just assumed that everybody understood what he was

talking about.”  SUP. TR at 8.

The DOE’s CPCI support technician testified that each CPCI system

user has an IP address as well as a user name and password.  He

stated that he was aware that in January 2005, the individual left

his old employer and began employment with another DOE contractor.

He stated that, at that time, the individual “asked us what he
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9/ In this regard, the CPCI support technician stated that the

individual’s new DOE contractor employer was connected to a

different DOE regional office than his former employer.  He stated

that obtaining a new IP address required the individual to route

his IP connection from his new office to his new DOE regional

office, and from there to DOE headquarters.  He stated that in

addition to network connectivity, the individual’s profile had to

be changed, because the CPCI data provided to users is based on the

operations office where they are employed.  SUP TR at 31. 

would have to do to get his IP address changed.” SUP TR at 25-26.

He testified that on February 2, 2005, he sent an e-mail to the DOE

network administrator for all of the CPCI application hardware and

software, with a copy to the individual.  In that e-mail, he

referenced the individual’s employment by a new DOE contractor and

stated that the DOE network administrator needed to add the

individual’s new IP address to the DOE regional office overseeing

the individual’s new employer.  He also requested that the

individual provide a contact number for his new company’s firewall

administrator, which the individual then supplied.  SUP TR at 28-

30.  The CPCI support technician testified that he could not recall

if he received any verbal authorization for changing the

individual’s IP address for CPCI system access, but that he assumed

that the individual’s request was legitimate because he had had

CPCI system access in his previous position, and the CPCI support

technician was aware that “there was some transferring going on”

with the responsibility for security at the DOE facility where the

individual worked.  SUP TR at 38.

The CPCI support technician testified that changing the

individual’s IP address and system access required multiple actions

by DOE regional and headquarters personnel. 9/    He testified that

he may have advised the individual to contact the DOE’s CPCI system

administrator so that his user profile could be revised.  Id.  He

stated that he received an e-mail from the individual, dated

February 2, 2005, in which the individual reported that he had just

spoken to the DOE’s CPCI system administrator, and that she was

“setting me” for a connection through the DOE regional office of

his new DOE employer.  SUP TR at 39.

Based on the individual’s assertions and the testimony of his

witnesses, I find that the individual clearly acted without proper

authorization from the DOE when he obtained access to the CPCI

system on his new employer’s computer in early 2005.  If the

individual believed that he needed access to the CPCI system, he

should have asked his new employer to submit a written request for
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authorization to the DOE.  If the DOE granted the request, the

individual would have been presented with a user agreement to sign,

and his employer would have been sent a CPCI access disc for the

individual to use to install the access software on his computer.

Instead, the individual now admits that he improperly obtained the

CPCI access disc from his former employer, and that he obtained the

necessary changes in his IP address through requests and

conversations with contractor and DOE technical support personnel.

The individual’s actions in this regard circumvented the DOE’s

procedures for controlling access to sensitive information, and are

a serious violation of DOE rules.

While the individual claims that he received verbal approval for

his use of the CPCI system from his new employer’s DOE regional

administrator, I do not accept this assertion.  The record in this

proceeding indicates that a DOE personnel security representative

contacted the DOE regional official named by the individual, and

she told him that she never discussed CPCI system access with the

individual.  She further stated that she could not have given the

individual access to the CPCI system because she did not have such

access herself.  February 2008 PSI at 5, 7.

After reviewing the record in this matter, I find that the

individual deliberately chose to circumvent the correct

authorization procedures for his own convenience.  When he was

asked at his January 2008 PSI if he had been “under the impression”

in 2005 that his permission to use the CPCI system transferred to

his new employer, he answered “no”, and then justified his actions

by referring to the demands of his new job.  January 2008 PSI at

76.  At the hearing, he testified that when he started work with

his new employer in January 2005, he believed that he was faced

with a “huge job” involving security clearances, and that he needed

access to the CPCI system to “get up to speed” with this job.  He

testified that, at that point, he obtained the CPCI access disc

from his former employer and then contacted the DOE’s CPCI support

technician to transfer his access to his new employer.  TR at 108-

109.  It therefore appears that the individual chose to disregard

the DOE’s authorization process in order to obtain expedited access

to the CPCI system.  

At the hearing, the individual admitted that he made a mistake in

not following the proper procedures for CPCI system authorization.

He also asserted that he has learned a lesson from this experience,

and that he intends to follow security protocols in the future.  TR

at 128.  In asserting that the individual’s clearance should be

restored, the individual’s counsel maintained that the individual

has held a DOE Q clearance while working for several DOE
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contractors over a period of thirty years, and he has no instances

of similar problems in his employment record.  TR at 92-95, 106.

He also presented the testimony of the individual’s long time

friend, who testified that he has known the individual since high

school and considers him honest and trustworthy.  TR at 80.  The

long time friend also stated that he had occasional business

dealings with the individual when they worked at the same DOE

facility for several years, and he observed that the individual was

professional and “right down to the line” about following rules and

procedures.  TR at 83-84. 

I am not convinced that the individual has mitigated the

Criterion G concerns relating to his unauthorized use of the CPCI

system.  See Revised Adjudicative Guidelines, ¶ 35(a) and (c).  One

mitigation criterion is a finding that a person’s failure to follow

a security procedure was “infrequent” or “unusual in nature”.  For

several months, from late January until May 2005, the individual

knowingly accessed protected information in the CPCI system without

authorization, thereby jeopardizing DOE security.  I do not find

that five months of ongoing unauthorized access to the CPCI system

constitutes “infrequent” behavior within the meaning of the Revised

Adjudicative Guidelines.  Moreover, given the extent of the

individual’s failure to comply with rules for the protection of

sensitive information, I cannot conclude that this behavior is

unlikely to recur and that it does not cast doubt on his

reliability and good judgment.  The individual’s long experience

with security procedures should have imbued him with the importance

of obtaining proper authorization before accessing sensitive DOE

information systems such as the CPCI.  I therefore conclude that

the individual has not mitigated the DOE’s Criterion G concerns.

Id.

B.  The DOE’s Criterion L Concerns

With respect to Criterion L, the DOE refers to the individual’s

actions in early 2005, when he illegally used a CPCI access disc

and informal contacts with DOE personnel to gain access to the CPCI

system without the permission of the DOE, and finds that these

actions indicate that he engaged in unusual conduct which tends to

show that he is not honest, reliable or trustworthy.  For the

reasons discussed with respect to the DOE’s Criterion G concerns,

I find that the individual committed these acts, and that the

individual has not established that such behavior is unlikely to

recur.  Accordingly, I conclude that the individual has not

mitigated the Criterion L concerns arising from these actions.  See

Revised Adjudicative Guidelines, ¶ 32(a).
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10/ In this regard, the individual’s wife testified that she had

not seen the box containing these papers, and that their ten year

old son was not interested in her husband’s papers, and would be

unlikely to disturb them.  TR at 88, 91.

In addition, the DOE refers to the individual’s admission at an

October 2008 polygraph interview that he improperly handled and

disposed of a DOE document containing PII.  Specifically, the

individual admitted that he accidentally removed a DOE form

containing PII from his work location when he retired from a DOE

contractor position in January 2005, and that when he discovered

the form in 2008, he shredded it without informing his former

employer or the DOE.  At the hearing, the DOE classification

officer testified that when the individual inadvertently took the

document home, the DOE lost control of the document, and the

document should have been reported as a potential compromise of PII

when it was discovered.  He stated that the DOE needed to see the

document so that it could contact the individual named on the form

and warn him of the risk that his personal information had been

compromised.  TR at 49.

The individual stated that when he retired from the DOE contractor

position in January 2005, he placed the box of personal papers from

his office in the basement of his home, which was unfinished and

unused.  Later, he transferred that box with some other boxes to a

small room in his home.  In 2008, he examined the contents of the

box and discovered the DOE form containing PII.  He testified that

when he saw the DOE form, he recognized that it was not his

property and that he should not have it in his possession, so he

immediately shredded it.  TR at 120-123.  He stated that he did not

believe he needed to report his discovery of the DOE form if he

destroyed it right away, and the information was not compromised.

10/    He stated that he now understands that such documents need

to be reported to the DOE for security and tracking purposes.  TR

at 129.

The individual acted carelessly when he inadvertently packed a DOE

form along with his personal papers, and when he did not follow

procedures for reporting possibly compromised PII.  The individual

asserts that he now understands and will follow the proper DOE

reporting procedures when he encounters possibly compromised PII.

I am not convinced.  In light of my findings in this decision that

the  individual ignored DOE procedures for obtaining authorized use

of the CPCI system and that he did not provide complete information

to the DOE concerning that matter, I cannot conclude that the

individual will reliably report possibly compromised PII to the
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DOE.  Accordingly, I find that the individual has not mitigated

that DOE’s Criterion L concerns.

C.  The DOE’s Criterion F Concerns

False statements by an individual in the course of an official

inquiry regarding a determination of eligibility for DOE access

authorization raise serious issues of honesty, reliability, and

trustworthiness.  The DOE security program is based on trust, and

when a security clearance holder breaches that trust, it is

difficult to determine to what extent the individual can be trusted

again in the future.  See e.g. Personnel Security Hearing (Case No.

VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030

(2000) (terminated by Office of Security Affairs, 2000).

With regard to Criterion F, the DOE raises the concern that at his
January PSI, (i) the individual was not able to explain how he
obtained CPCI access disc, which he used to access the CPCI system,
and (ii) on several occasions he changed his explanation to fit

with the questions he was asked.  After reviewing the record in

this matter, I find that the individual has not offered a

consistent or convincing explanation for how he obtained the CPCI

access disc that he used in 2005 to set up an access site for the

CPCI system on his computer after he began working for a new

employer.  When he was first asked how he obtained the CPCI access

disc to install the program on his new computer, he replied “either

they mailed me a copy, a CD to install it, or what.  I don’t

remember exactly, they mailed me a CD I believe.”  January 2008 PSI

at 69.  At his February 2008 PSI, the individual changed his

explanation by indicating other possibilities for obtaining the

CPCI access disc, such as from his previous employer.  He further

stated that he did not know what he did with the CPCI access disc

after he installed the CPCI access program on his new work

computer.  February 2008 PSI at 3-17.  Finally, at his October 2008

DOE polygraph interview, the individual offered the names of four

individuals at his former employer from whom he may have obtained

the CPCI access disc.  Polygraph Examination Report at 3-4, October

27, 2008, DOE Exhibit 9.

At the hearing, the individual testified that the conflicting

explanations that he provided to the DOE concerning how he obtained

the CPCI access software disc arose because he was unable to recall

which of several possibilities for obtaining the software disc

actually occurred.  He stated that when he was using the CPCI

system at his pre-2005 position, he would receive CD’s by mail from

the DOE to update his access to the CPCI system.  He therefore

regarded receiving a CPCI access disc by mail from DOE headquarters
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11/ The DOE CPCI support technician testified that in 2005 and

before, DOE contractors with access to the CPCI system were

periodically sent CDs that updated the software in the CPCI access

program, and that these CDs were used to upgrade the computer of

each user who was accessing the CPCI system. 

or from the DOE regional office as a possible means of obtaining

the CPCI access disc. 11/    However, he testified that, after much

reflection, he now believes that he most likely obtained the CPCI

access disc from a former co-worker.  He testified that he believes

that in January 2005, he visited the offices of his former employer

and was provided the CPCI access disc from one of two or three

former co-workers, after he explained that he would continue to

need CPCI system access in his new position with another DOE

contractor.  He testified that once he installed the CPCI access

disc on his new work computer, he contacted the headquarters CPCI

support technician, who linked his computer to the CPCI system.  TR

at 109-113.  He testified that he remains uncertain whether he left

the CPCI access disc in his office when he was laid off in May

2005, or whether he returned it to the person from whom he obtained

it.  TR at 138.

I am not convinced by the individual’s assertion that he has no

firm recollection concerning who provided him with the CPCI access

disc in January 2005, or what he did with the CPCI access disc

after using it.  While the passage of three years from his use of

the CPCI access disc in 2005 until his 2008 PSIs may allow some

memories to fade, the actions and events at issue here were unique

and traumatic in their impact on the individual, and therefore he

should have remembered.  The individual obtained and used the CPCI

access disc in late January or very early February of 2005.  In May

2005, his employer reprimanded him for obtaining unauthorized

access to the CPCI system, and shortly thereafter terminated his

employment through a layoff.  At his January 2008 PSI, the

individual stated that he believed that the reprimand concerning

his unauthorized CPCI access led to his being laid off.  January

2008 PSI at 81.  Under these circumstances, I find that the

individual should be expected to retain a recollection of his own

actions that he believed resulted in his loss of employment.  

Accordingly, I am not convinced that the individual’s failure to

identify the exact source of the CPCI access disc, or his

disposition of that disc, was not deliberate.  Anyone seeking

access authorization must be willing to respond to the DOE’s

requests for information in a true and complete manner.  The

limited or selective disclosure of information regarding a security
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concern cannot mitigate that concern.  See Personnel Security

Hearing, Case No. TSO-0202 (2005) (Hearing Officer found that an

individual who was not candid in describing his meeting with a

hired escort did not mitigate the security concerns arising from

that incident), see also, Personnel Security Review, Case No.

VSA-0038 (2001) (The OHA Director concluded that an individual

raised a security concern when he failed to disclose to the DOE the

circumstances that resulted in a positive drug test. “The key here

is that a person seeking a security clearance is under a continuing

obligation to be completely honest and open with the DOE, and to

keep the DOE fully informed with regard to matters that bear on his

access authorization.”).  In this instance, the individual’s

purported inability to identify the source of the CPCI access disc

was in fact a refusal to respond with complete candor when the

response might implicate others, and serves to cast doubt on the

individual’s eligibility for access authorization.  

As I stated to the individual at the outset of the hearing, an

affirmative finding regarding eligibility for access authorization

is possible only for individuals who cooperate by providing full,

frank and truthful answers to the DOE’s relevant questions.

TR at 8.  Based on this evidence, I find that the individual has

not mitigated the Criterion F security concern raised by his

failure to adequately account to the DOE for his unauthorized

acquisition and disposal of a CPCI access disc in 2005. 

V. CONCLUSION

For the reasons set forth above, I find that the individual’s  past

conduct and statements have raised concerns under Criteria G, L and

F.  Further, I find that the derogatory information under Criteria

G, L and F has not been mitigated.  Accordingly, after considering

all of the relevant information, favorable or unfavorable, in a

comprehensive and common-sense manner, I conclude that the

individual has not demonstrated that restoring his access

authorization would not endanger the common defense and would be

clearly consistent with the national interest.  It is therefore my

conclusion that the individual’s suspended access authorization



- 16 -

should not be restored.  The individual or the DOE may seek review

of this Decision by an Appeal Panel under the regulation set forth

at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: September 25, 2009
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   May 1, 2009 
 
Case Number:   TSO-0749 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not grant the 
individual an access authorization. 
 

I. Background 
 
The local security office (LSO) issued the individual a Notification Letter with a 
Statement of Charges that cites a Criterion J security concern.  Criterion J includes 
habitually using alcohol to excess or being diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.  10 C.F.R. 
§ 710.8(j).  The LSO alleges that: 
 

1) In February 2004, the individual was cited for Minor in Possession (MIP).  He 
had had about six beers over a two or three-hour period; 

 
2) In March 2004, he was cited for MIP.  He had had about six beers over a two or 

three-hour period; 
 

3) In September 2004, he was arrested for Aggravated Driving While Intoxicated 
(DWI).  He had had about six beers over a two or three-hour period; 

 
4) In November 2004, while on probation for his first DWI arrest, he was cited for 

MIP.  He had had about six beers over a two or three-hour period;  
 

5) In November 2004, he stopped drinking.  He resumed within six months; 
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6) In March 2007, he was arrested for Aggravated DWI and Open Container.  He 
initially denied that he had been drinking, but later admitted to having had four or 
five beers; 

 
7) In March 2007, he entered counseling, but he terminated his counseling after four 

sessions because his DWI charge was dismissed.  The individual continued to 
drink; 

 
8) In November and December 2008, the individual drank to intoxication. 

 
9) In November 2008 and January 2009, the individual stated that he does not need 

alcohol treatment or counseling and that he intends to continue drinking;  
 

10) In January 2009, the individual had abnormally elevated liver enzyme levels, 
which suggests that he had recently been drinking enough to cause mild liver 
damage; 

 
11) In January 2009, a DOE-consultant psychiatrist diagnosed the individual with 

Alcohol Abuse. 
 
DOE Exh. 1 (Statement of Charges, Mar. 18, 2009). 
 
The Statement of Charges also cites a Criterion L security concern.  Criterion L includes 
“unusual conduct” and “circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual 
may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.”  10 C.F.R.  
§ 710.8(l).  The Criterion L security concern stems from the above-described citations for 
MIP and arrests for DWI.  DOE Exh. 1 (Statement of Charges, Mar. 18, 2009). 
 
The individual requested a hearing to respond to the LSO’s security concerns, and I 
conducted the hearing on June 29, 2009.  The individual was represented by an attorney.  
The individual testified and called the following witnesses: his father and two friends.  
The DOE counsel called the DOE-consultant psychiatrist. 
 
At the hearing, the individual stated that he does not dispute the truth of the allegations in 
the Statement of Charges, except that he no longer suffers from Alcohol Abuse and that 
he has not had a drink since January 1, 2009.  Tr. at 6. 
 

II. Summary of Hearing Testimony 
 
A. The Individual 
 
The individual testified that had his first drink when he was 16 years old.  Id. at 44.  By 
age 18, he rebelled, drank regularly, and developed a drinking problem.  Every other 
weekend, he drank seven or eight beers.  Id. at 22, 44, 45.  He drank too much because he 
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had “problems in [his] maturity level.”  Id. at 20.  (At the time of the hearing, the 
individual was 23 years old.  Id. at 44.) 
 
In 2004, the individual was cited for MIP three times, and he was arrested for DWI once.  
Id. at 13.  (He received his third MIP while he was on probation for the DWI.)  That year 
he attended one five-hour class.  He thinks that “it was about alcohol abuse,” but he does 
not recall.  He also had one-on-one counseling for six weeks.  He did it because he was 
required to.  Id. at 34.  He also took six weeks of driver education classes, which had an 
impact on him.  Id. at 52, 53.  He stopped drinking “for a few months.”  Id. at 35.  He 
started drinking again because he was around friends who were drinking.  Id. at 35-36. 
 
In 2007, the individual received a second DWI.  Id. at 13-14.  Then his lawyer instructed 
him to attend twelve counseling sessions.  He stopped going after four.  He said, “I can’t 
tell you why.”  Id. at 36.  At the time, he did not feel that he had a problem with alcohol, 
but now he thinks that he did.  Id. at 37. 
 
The individual’s two DWI arrests were the only times that he drove after drinking.  Id. at 
24, 53-54.  The individual also testified that he “may have” told the DOE-consultant 
psychiatrist that he drove intoxicated before 2004, but that that’s “not true.”  Id. at 57. 
 
“[A]bout two years ago or so” he began “taking steps” to “move on with [his] life and 
make things better for [him]self.”  Id. at 20-21, 23.  He reduced his drinking to the 
“occasional” family reunions and camping trips, when he would have four or five beers 
and not get intoxicated.  Id. at 23-24.  The individual’s last drink was on January 1, 2009, 
and he does not plan to drink again.  Id. at 16, 38. 
 
The individual chose the first of the year to stop drinking “to bring in a new year . . . with 
higher hopes.”  Id. at 61.  He stopped to “help” himself because it “would just be better 
for [his] life in the long run.”  Id. at 25, 26.  He wanted to get his “life on the right path.”  
Id. at 27.  He wants to work for the DOE “really bad” and he’ll do “whatever” he has to 
do.  Id. at 26.  (He stopped drinking for his own benefit, despite having stopped after 
questions were raised about his access authorization.  Id. at 61-62.)  The individual 
acknowledged that he had told the DOE-consultant psychiatrist that he stopped drinking 
to lose weight.  He did not tell him of his other reasons for abstaining because he did not 
think of them.  Id. at 26.   
 
The individual received the DOE-consultant psychiatrist’s report at the end of January 
2009.  Id. at 49.  He recalls reading that the DOE-consultant psychiatrist recommended 
that the individual attend Alcoholics Anonymous (AA) weekly.  Id. at 49.  (AA had been 
suggested to the individual for legal purposes.  See id. at 29.)  He delayed attending 
because he did not feel that he needed to attend.  Id. at 21, 50.  He said, “I was getting 
help through different – a different way than AA.”  Id. at 17.  He overcame his alcohol 
problem through willpower and by “growing up . . . just getting older.”  Id. at 21, 50.  
Also, he would “talk with family members and friends,” such as his mother and father.  
Id. at 17, 29.   
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The individual first attended AA in May 2009.  Id. at 46.  He did not feel that he had an 
alcohol problem, but he went anyway because “just seeing other people with the same 
problem that I had in the past maybe helps me a little bit more.”  Id. at 31.  He also 
figured that “[t]hey have sessions all the time,” and “it couldn’t really hurt.”  Id. at 30.  
He said that attending “seemed like the better thing to do, and it really does help.”  Id. at 
29.  (The individual’s AA attendance is the first time he had entered treatment upon his 
own choice.  He would have still attended, even if his access authorization had been 
denied.  Id. at 60.)  He attended three more times, all in May 2009.  Id. at 33, 45.  He 
wants to find a sponsor and begin the steps, although he has done neither.  Id. at 31, 33, 
38.   
 
The individual sees himself attending AA a year from the hearing.  Id. at 38.  He feels 
that he “need[s] to be there.”  Id. at 41, 51.  But he has not attended after May 2009 
because towards the end of that month he started a new job, and he has not had “a set 
schedule.”  Id. at 17, 46.  (Before he started, he had not had a job “for a while.”  Id. at 
58.)  He had attended the “young people’s group,” but that starts to soon for him to 
attend.  Id. at 59.  He acknowledged that his city has AA meetings “probably every day.”  
Id. at 47.   
 
The individual lives with his cousin, who keeps alcohol in their home.  Id. at 40, 42.  His 
cousin and his best friend are his former drinking partners, and he sees both of them 
“about every day.”  Id. at 40, 42.  They sometimes drink around him, but that does not 
bother him.  Id. at 41.  He is not tempted to drink because he does not “need” or “want” 
alcohol.  Id. at 66.  He used to drink at friends’ houses.  Id. at 43.  He has not been to 
their houses lately.  Id. at 43.   
 
The individual’s support system consists of his parents and friends.  Id. at 40.   
 
The individual’s current sobriety differs from his past attempts because he desires 
stability and a career.  Id. at 37-38.  He said, “I look back . . . and I see that alcohol was 
definitely . . . holding me back.”  Id. at 38.  His sobriety has “made . . . things a lot easier 
for [him].”  Id. at 39.  He has also lost about 20 pounds.  Id. at 39. 
 
B. The Individual’s Father 
 
The individual’s father testified that the individual was a “rambunctious” teen.  Id. at 67.  
The individual’s father “didn’t have too much problem with him,” although he “ran 
astray a little bit.”  Id. at 68.  The individual told him that he received his MIP’s because 
the police raided parties and cited everyone “regardless if they were drinking or not.”  Id. 
at 68-69, 73.  But the individual “may have mentioned that he was drinking on one of 
those occasions.”  Id. at 72. 
 
The individual “got into trouble sometimes” because “he wasn’t an adult.”  Id. at 68.  
When he got in trouble, the individual’s father spoke with him about his drinking.  The 
individual responded that he needed to stop or cut down.  Id. at 76. 
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The individual’s father does not believe that the individual now has a problem with 
alcohol.  Id. at 71.  The individual said that he is not tempted by alcohol, nor does he 
keep alcohol in his home.  Id. at 74, 76.  He will not drink again because “he realized 
what this can do . . . to your career and your life.”  Id. at 79.   
 
Now the individual is “grown up and matured.”  His father sees “a big change . . . in the 
last couple of years.”  Id. at 68.  “He’s settled down quite a bit.”  Id. at 78.  He did well in 
school, earned a degree, and “held down several jobs.”  Id. at 70.  The individual is now a 
designated driver.  Id. at 75. 
 
C. The Individual’s First Friend 
 
The individual’s first friend has known the individual for a little over a year.  Id. at 85.  
They took several classes together as part of a degree program.  Id. at 83. 
 
The two have not socialized regularly, but they did socialize three or four times.  Id. at 
85-86, 88.  He is not familiar with the individual’s drinking friends.  Id. at 88.  In the fall 
of 2008 he saw him drink six beers, which is the most he has seen him drink.  Id. at 86, 
88.  They last socialized in November 2008, when they attended a “get-together” at a 
local restaurant.  The individual had one beer.  Id. at 82.  They have not socialized 
together this year.  Id. at 84. 
 
The individual and his first friend do not discuss the individual’s issues with alcohol.  Id. 
at 87. 
 
D. The Individual’s Second Friend 
 
The individual’s second friend testified that he met the individual at school.  Id. at 91.  
They have known each other since the fall semester, 2005.  Id. at 90.  They saw each 
other at class four days a week.  Id. at 91.  Once or twice a month, they saw each other on 
the weekend.  Id. at 95. 
 
On occasion, the two of them had lunch at the individual’s house.  Id. at 91, 92.  The 
individual would drink about two beers over three hours.  Id. at 92.  On the weekends, the 
individual would invite him over.  Other friends would also be there, and they would 
drink.  Id. at 95.  The individual would not get drunk.  Id. at 96.  When asked if he and 
the individual got drunk playing a drinking game, he responded, “Oh yeah.”  Id. at 99.   
 
The second friend has seen the individual drive after drinking no more than two beers.  
Id. at 96.  Since his last DWI, “[h]e’s gotten better” – “he doesn’t want to take any 
chances like that anymore.”  Id. at 98. 
 
The second friend has not seen the individual drink since last fall.  Id. at 97.  Since 
January, he has seen the individual four times.  Id. at 102.  In that time, the individual 
quit drinking.  Id. at 97.  The individual is “a lot clearer.”  He has “a better outlook . . . 
more focused.”  Id. at 103. 
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E. The DOE-Consultant Psychiatrist 
 
The DOE-consultant psychiatrist testified that he evaluated the individual in January 
2009.  Id. at 106.  The individual told him that he got intoxicated a week before his 
November 2008 PSI, and two or three weeks before their January 2009 meeting.  Id. at 
112-13.  He thought that his drinking problem was in his past and assumed that it was 
going to go away.  Id. at 113-14. 
 
Based on height, weight, and blood-alcohol concentration, the DOE-consultant 
psychiatrist can make a “fairly precise estimate[] of how many drinks . . . a person would 
have had to have consumed.”  Id. at 109.  Using this measurement, the DOE-consultant 
psychiatrist believes that when the individual was arrested for DWI, he likely drank more 
than what he told him.  Id.  Since the individual has two DWI’s, the DOE-consultant 
psychiatrist assumes that “many times” he has driven “over the legal limit” but was not 
caught.  Id. at 110.  [In the DOE-consultant psychiatrist’s report, he cites a study that 
concluded that for each DWI arrest, the motorist drove intoxicated 100 other times, 
without being caught.  DOE Exh. 6.]  
 
Elevated liver enzymes suggest “extended periods of heavy drinking” within weeks or 
months of the test, but do not prove heavy drinking.  Tr. at 117, 119, 120.  (Consuming 
less than 21 drinks a week causes “almost no chance” of elevated liver enzymes.  Id. at 
119.)  Being overweight can also cause elevated liver enzymes.  Id. at 117.   
 
In January 2009, the individual’s liver enzymes were “abnormally high.”  Id. at 117.  The 
individual told the DOE-consultant psychiatrist that he weighed 190 after having lost 20 
pounds.  Id. at 115.  [The individual testified that at the hearing, he weighed 190.  Id. at 
56.]  His Body Mass Index (BMI) was 29.8, which is just shy of obesity (30).  Id. at 115, 
117.  Excessive drinking and obesity were the individual’s only possible causes for 
elevated liver enzymes.  Id. at 118.   
 
When the individual had his liver enzymes tested in April 2009, his levels were no longer 
abnormally elevated.  Id. at 118.  His decrease constitutes “a medical reason[] . . . to 
verify that [the individual] hasn’t been drinking . . . over the[] past few months.”  Id. at 
118, 121.  Since the individual is now the same weight as when he saw the DOE-
consultant psychiatrist, his weight likely did not cause his elevated enzymes.  See id. at 
120.  (Since the tests were performed by two different labs using different measurement 
scales, the DOE-consultant psychiatrist could only make “rough comparisons” between 
them.  But the individual’s enzymes “went from being higher than normal for either lab 
to within normal for either lab.”  Id.; see also id. at 150.) 
 
When asked about the individual’s alcohol treatment, the DOE-consultant psychiatrist 
said that he had “the general impression that [the individual] . . . did the court-ordered 
minimum and didn’t get a huge amount of benefit from the basic programs that he was 
forced to take.”  Id. at 121.  As soon as the charges for his second DWI were dropped, the 
individual discontinued the treatment that his lawyer recommended.  Id. at 124. 
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The individual no longer meets the criteria for Alcohol Abuse because he has not “had 
[legal] problems” for “a long time.”  Id. at 125, 140.  To show evidence of rehabilitation 
and reformation, the individual must abstain for a year.  Id. at 126.  He must also 
participate in a treatment program for a year, although the sobriety date is more important 
than the treatment time.  Id. at 128, 138, 156.  (For the DOE-consultant psychiatrist, 
whether the individual meets the criteria for Alcohol Abuse and whether he has shown 
adequate evidence of rehabilitation and reformation are separate issues.  Id. at 158-59.) 
 
The individual has not shown adequate evidence of rehabilitation and reformation 
because he has not abstained for a year, and his participation in AA has a “couple of 
problems.”  Id. at 128, 129, 140.  His participation appeared “to be almost wholly 
externally motivated.”  Id. at 129.  That is “not bad,” but “being honest . . . is important.”  
Id. at 130.  The individual said that his AA participation “had nothing to do with [his] 
security clearance,” but that’s “not what [the DOE-consultant psychiatrist] saw in his 
behaviors.”  Id. at 131.  There is “an obvious connection” between his “last minute” AA 
participation and the hearing date.  Id. at 130.  The “disjunction [is] not a good sign.”  Id. 
at 131.  “The other negative on the treatment program . . . is the fact that he hasn’t gone  
. . . for a month.”  Id. at 132.  His failure to attend shows that the “external motivation 
was not strong enough to push him to go.”  Id.  [“A common robust start-up within AA is 
90 meetings in 90 days.”  Id. at 134.]  Nor has the individual replaced his drinking with 
non-drinking activities.  Id. at 133-34.     
 
The individual does not have an adequate support system; he has the same support system 
that he had through his three citations for MIP and two arrests for DWI.  Id. at 140.  He 
still associates with his drinking friends, which is a “trigger” and “a danger for him.”  Id. 
at 136. 
 
When asked about the individual’s level of commitment to his recovery, the DOE-
consultant psychiatrist replied, “Just getting started.  Just barely.”  Id.  His current period 
of sobriety is his longest, which indicates that he is early in his recovery and vulnerable 
to relapse.  Id. at 162.  His risk of relapse is “high.”  Id. at 139.   
 

III. Legal Standard 
 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).1   
 

                                                 
1 OHA decisions may be accessed by entering the case number in the search engine on the OHA website, 
www.oha.doe.gov. 
 



 8

The individual must resolve the DOE’s security concerns by presenting evidence to rebut, 
refute, explain, extenuate, or mitigate the allegations supporting the DOE’s security 
concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0598 (2008).  The 
individual must present corroborating evidence to support his or her efforts to resolve the 
DOE’s security concerns.  See Personnel Security Hearing, Case No. TSO-0693 (2009). 
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R. § 
710.7(a).  The Hearing Officer shall consider the following factors: witness demeanor 
and credibility; the authenticity and accuracy of documentary evidence; the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledge and participation; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavior changes; the motivation of the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors.  Id. at §§ 710.7(c), 710.27(a)-(b). 
 

IV. Analysis 
 
Criterion J 
 
The LSO’s Criterion J security concern stems from the individual’s Alcohol Abuse 
diagnosis and his alcohol-related legal trouble.  To mitigate the allegations, the individual 
and his witnesses testified that he has not had a drink since January 1, 2009, and that he 
has matured.  Because the objective liver enzyme evidence supports their testimony and 
he has not had alcohol-related legal trouble since 2007, I agree with the DOE-consultant 
psychiatrist that the individual no longer suffers from Alcohol Abuse.  However, I find 
that the individual has not resolved the Criterion J security concern.   
 
The DOE-consultant psychiatrist has persuaded me that while the individual no longer 
suffers from Alcohol Abuse, he has not shown adequate evidence of rehabilitation and 
reformation.  I agree that the individual must abstain for at least a year because he has 
relapsed after fewer months of sobriety than he had at the time of the hearing. 
 
I also agree with the DOE-consultant psychiatrist that the individual’s risk of relapse is 
high.  While the individual has matured, maturity alone cannot reduce the individual’s 
risk of relapse.  He lacks an effective support network.  He associates with his former 
drinking partners – he lives with one of them – which previously triggered a relapse.  
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Most of all, the individual’s behavior suggests a tepid commitment to recovery.  He 
delayed acknowledging his drinking problem (until January 2009), delayed attending AA 
(until May 2009; the month before the hearing), failed to continue AA, and likely 
minimized the extent of his drinking (he insisted that he had only driven twice after 
drinking, while his second friend’s testimony suggested otherwise). 
 
Criterion L 
 
The LSO’s Criterion L security concern stems from the individual’s alcohol-related legal 
trouble: three citations for MIP and two arrests for DWI.  To mitigate the allegations, the 
individual testified that he has not had alcohol-related legal trouble since 2007 and has 
abstained since January 2009.  He and his father testified that he has matured.  Since the 
individual is no longer a minor, he cannot receive another MIP.  I find that the individual 
has not resolved the LSO’s Criterion L security concern.   
 
After the individual’s first DWI, he had driver education but he continued to drive after 
drinking and was again arrested for DWI.  His second friend testified that after the 
individual’s second DWI, he continued to drive after drinking.  Given the individual’s 
history of driving after drinking, I believe that his high risk of relapse is accompanied by 
a high risk of being arrested for DWI.   
 
The individual has not convinced me that his “increased maturity” will reduce his risk of 
an additional DWI because he has apparently not been completely forthcoming about his 
history of driving after drinking. 
 

V. Conclusion 
 
Because the individual has not resolved the LSO’s Criterion J and Criterion L security 
concerns, I find that the DOE should not grant him an access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September  



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                           September 29, 2009

                                                              

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 4, 2009

Case Number: TSO-0750

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

The individual is an applicant for a DOE access authorization.  In July 2007, as part of a background

investigation, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the

individual to address his use of alcohol and financial issues.  In addition to the PSI, the LSO

requested the individual’s medical records and recommended a psychiatric evaluation of the

individual in April 2008.  The DOE psychiatrist opined that the individual presents a history of both

Alcohol Abuse and Alcohol Dependence, although he currently diagnosed the individual with

Alcohol Abuse.  He further opined that the individual has some underlying anxiety and depression

in addition to the Alcohol Abuse.  The DOE psychiatrist added that the individual’s mental illness

causes or may cause a significant defect in his judgment and reliability and that the individual has

not yet demonstrated adequate evidence of rehabilitation or reformation.  
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion L relates in relevant part to information that a person has

“[e]ngaged in unusual conduct or is subject to any circumstances which tend to show that the individual is not honest,

reliable, or trustworthy; . . .” 10 C.F.R. § 710.8(l).  

In March 2009, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of three  potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (h) (j) and (l) (hereinafter referred to as Criteria H, J

and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called three witnesses: the DOE psychiatrist and two personnel security specialists

(PSS).  The individual presented his own testimony.  He brought forth no other witnesses.  The DOE

and the individual submitted a number of written exhibits prior to and during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.
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B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites three criteria as bases for denying the individual’s security clearance,

Criteria H, J and L.  To support Criterion H, the LSO relies on the DOE psychiatrist’s opinion that

the individual suffers from Alcohol Abuse, a mental condition which causes, or may cause, a defect

in the individual’s judgment or reliability.  With respect to Criterion H, the LSO also relies on the

individual’s admission that his physical and emotional health have been affected by his alcohol

consumption.  Specifically, the individual admitted that he has lost a sense of “right and wrong” after

drinking.  He also indicated that he developed liver problems and epilepsy due to drinking, having

a seizure at DOE in May 2007 after drinking and forgetting to take his seizure medication the night

before.  This seizure resulted in the individual falling down the steps, cutting his nose and being

taken from a DOE facility to a nearby hospital by ambulance.  See Statement of Charges.  To support

Criterion J in this case, the LSO relies, inter alia, on the following information derived from an

Office of Personnel Management (OPM) interview in March 2007 and a 2007 security questionnaire:

(1) the individual first began drinking alcohol at the age of 7, continued to drink between the ages

of 7 and 18 on the weekends and then his alcohol consumption progressed to a daily habit after

graduating from high school, possibly drinking a case of beer a day; (2) a former employer (1990 to

2001) recognized the individual had a problem with alcohol and required him to obtain treatment

and sign a Last Chance Agreement; (3) the individual was terminated when he violated the Last

Chance Agreement because he became intoxicated on the job; (4) he was charged with Driving

Under the Influence (DUI) in June 1999 and admitted that he had consumed at least 12 beers on the

evening of the arrest; (5) he abstained from consuming alcohol between 2001 and 2003, but resumed

drinking in 2003, limiting his intake to a maximum of six beers a night; (6) he attended Alcoholics

Anonymous (AA) meetings, between 2001 and 2003, two to three times per month while still

consuming approximately six beers per night; (7) he admitted that his alcohol use has significantly

impacted his marriage, work, finances and health and (8) he further admitted that he had been

diagnosed with epilepsy, which was caused by his continued alcohol consumption.  Finally, to

support its reliance on Criterion L in this case, the LSO relies on all of the information cited under

Criterion J as well as the following information: (1) the individual’s terminations from jobs in 2001

and 2003 due to his alcohol consumption and (2) the individual’s credit reports dated February 2007

and June 2007, which indicate several delinquent accounts and collections, a 2006 Chapter 13

Bankruptcy, a state tax lien and past due mortgage payments.  See Statement of Charges.       

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The
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security concerns associated with Criteria H and J are as follows.  First, a mental condition such as

Alcohol Abuse or Dependence can impair a person’s judgment, reliability and trustworthiness.  See

Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to

Classified Information issued on December 29, 2005, by the Assistant to the President for National

Security Affairs, The White House.  Second, the excessive consumption of alcohol itself is a security

concern because that behavior can lead to the exercise of questionable judgment and the failure to

control impulses, which in turn can raise questions about a person’s reliability and trustworthiness.

See id. at Guideline G.  The information set forth above also raises questions about the individual’s

judgment and reliability under Criterion L.      

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual, who has been employed with the

DOE since 2006,  began drinking alcohol at the age of seven.  Transcript of Hearing (Tr.) at 13.  His

drinking progressed between the ages of 7 and 18, through junior high school and high school, when

he drank mainly beer on the weekends.  Id.  After high school, the individual’s drinking

progressively became a daily habit.  Id.  By the time he reached his 30s and 40s, the individual was

drinking up to a case of beer a day.  Id. at 14.  The individual indicated that “[he] was at the point

where everyday, instead of drinking coffee or something in the morning, I’d drink a beer or two just

to think I was getting myself together.”  DOE Exhibit 1.  In the late 1990s, the individual recognized

that he had a problem with alcohol.  His employer at the time  required him to seek treatment and

referred him to its Employee Assistance Program.  Id.   In June 1999, the individual was arrested and

charged with DUI.  Id.  The individual admitted that he had been drinking heavily prior to the arrest

and that he had failed a subsequent field sobriety test.  However, the DUI charge was later dismissed

because the arresting officer failed to appear in court.  In August 2001, the individual signed a Last

Chance Agreement with his employer promising that he would totally abstain from alcohol.  The

individual was terminated after violating the agreement.  He admits to being “intoxicated for six

months straight prior to being ultimately fired.”  Id.  

From 2001 to 2003, the individual reportedly abstained from alcohol.  However, in 2003 the

individual decided that he was “strong enough” to resume drinking again, limiting his intake to a

maximum of six beers per night.  Id.  In addition, at this time, the individual attended AA, but still

continued to consume about six beers per night.  He admitted that his alcohol problem has had a

significant impact on various aspects of his life, including his marriage, his work, his finances and

his health.  In 2003, the individual was employed with another company when he was fired for

unsatisfactory performance.  Tr. at 16.  The individual acknowledged that he had been drinking the

night before and could not perform his job.  With respect to his health, the individual acknowledges

that he has been diagnosed with epilepsy which was caused by his continued alcohol consumption.

In May 2007, prior to his PSI in July 2007, the individual suffered an epileptic seizure at work.

According to the individual, he had consumed alcohol the night before coming to work and had

forgotten to take his anti-seizure medication.  This seizure at work resulted in the individual falling

down the steps, cutting his nose and being taken from the DOE facility to a local hospital by

ambulance.  
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

During the individual’s July 2007 PSI, the individual also admitted to various financial difficulties

caused by his alcohol consumption.  On credit reports dated February 2007 and June 2007, the

individual possessed several delinquent accounts and collections, a 2006 Chapter 13 Bankruptcy,

a state tax lien and past due mortgage payments.  The individual indicated that his wife handles his

finances and that he was unaware of the status of his financial situation.  DOE Exhibit 1.

When the 2007 PSI did not resolve the alcohol-related issues, the LSO referred the individual to a

DOE psychiatrist in April 2008 for a forensic evaluation.  After examining the individual, the DOE

psychiatrist concluded that the individual met the criteria for Alcohol Abuse.  He further concluded

that the individual has an illness which causes or may cause a significant defect in judgment and

reliability.                   

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should not be granted.  I cannot find that granting the individual’s DOE security

clearance will not endanger the common defense and security and is clearly consistent with the

national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision

are discussed below.

A. The Diagnosis of Alcohol Abuse - Criteria H and J

The individual did not dispute that he suffers from Alcohol Abuse under the criteria set forth in the

Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text Revised (DSM-IV-TR).  The

pivotal question before me, therefore, is whether the individual has presented convincing evidence

that he is adequately rehabilitated from his Alcohol Abuse.

B. Rehabilitation and Reformation 

1. The Individual’s Testimony

At the hearing, the individual described his current drinking pattern as drinking “a couple of beers

here and there.”  Tr. at 62.  He testified that he is not drinking to the extent that he had in the past

because he does not want to jeopardize his employment with the DOE.  Id.  The individual stated

that he attends AA on his days off from work (Fridays, Saturdays and Sundays) and presented sign-in
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sheets from AA which show that he attended meetings between May 27, 2009 and July 26, 2009.

Id. at 64, Indiv. Exh. 1.  He further testified that he has an AA sponsor who is willing to support him

through the steps of AA. Tr. at 65.  The individual added that his wife does not drink and he does

not keep beer in his refrigerator.  Id. at 68.  Despite his AA attendance, the individual again

acknowledged that he is still drinking alcohol, stating that “[he] slips every now and then” by

drinking two or three beers.  Id.  The individual testified that the last time he was intoxicated was

sometime around last Christmas when he had six or more beers.  Id. at 65-66.  He further testified

that with respect to his drinking, he believes he is doing a lot better than he has in the past.  Id. at 74.

He admitted that he knows that he should be abstaining completely from alcohol, but stated that he

“just takes it one day at a time.”  Id.  When questioned about why he abstained from alcohol in 2001

and resumed drinking in 2003, the individual could not offer any reason as to what caused him to

resume his drinking or why he continues to drink now.  Id. at 77, 86.  He acknowledged that he last

drank alcohol two or three days prior to the hearing.  Id. at 78.  The individual explained that he does

not socialize much and does not have a significant support network, other than his wife and his

sponsor.  Id. at 81.  With regard to his epilepsy, the individual testified that his last seizure occurred

in June 2009 at work.  Id. at 68.  He described that when he suffers a petit seizure, he lays on the

ground, but when he has a grand mal seizure as he did a year ago, he stiffens up and falls.  Id.  At

the hearing, the individual attempted to explain his financial situation and testified that his

delinquencies, collections, lien and past due mortgage payments primarily occurred during periods

of unemployment when neither he nor his wife were working or had medical insurance.  Id. at 70.

He further testified that his wife handles all of the finances and could not explain why he had not

attempted to resolve even the small debt amounts.  Id. at 71.  

2. The DOE Psychiatrist’s Testimony and Report

The DOE psychiatrist stated in his Psychiatric Report that the individual presents a history of

Alcohol Abuse as well as Alcohol Dependence.  He further opined that the individual’s mental

illness causes a significant defect in the individual’s judgment and reliability.  During the hearing,

the DOE psychiatrist clarified his diagnosis of the individual and testified that the individual meets

the DSM-IV-TR criteria for Alcohol Dependence.  Id. at 43.  In rendering this diagnosis, he

concluded the following: (1) the individual has had a long history of alcohol use, up to 12 to 18 beers

daily, (2) the individual’s alcohol problems have caused a seizure disorder which requires taking

anti-epileptic medication; (3) the individual has had an epileptic seizure at work; (4) the individual

has been arrested for DUI and (5) the individual’s alcohol problems have affected his finances and

employment.  Id. at 52-55.  He noted further that the individual has a history of financial

irresponsibility, poor judgment and reliability and continues to drink while attending AA.  Id. at 44.

In light of these issues, the DOE psychiatrist testified that he would like to see the individual abstain

completely for a minimum of one year, but more likely two years in order to achieve rehabilitation.

Id. at 57.  He added that the individual should attend daily AA meetings for the first 90 days,

maintain his AA sponsorship, participate in ongoing psychotherapy on at least a weekly basis and

perhaps take a medication such as Antibuse.  The DOE psychiatrist concluded that in light of the

individual’s lifetime of chronic and progressive use of alcohol and its pattern of effects in all areas

of his life, the individual’s prognosis is very guarded at this point.  Id. at 60.  
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3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, it is the Hearing Officer who has the responsibility for assessing

whether an individual with alcohol problems has presented sufficient evidence of rehabilitation or

reformation.  See 10 C.F.R. § 710.27.  Hearing Officers give deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation, but

ultimately exercise their common sense on a case-by-case basis.     See Personnel Security Hearing,

Case No. TSO-0728 (2009).

Regarding rehabilitation, I gave considerable weight to the opinion of the DOE psychiatrist, who

opined that the individual should have two years of sobriety, as well as psychotherapy, daily AA

attendance and medication, in order to achieve rehabilitation. Moreover, from a common-sense

perspective, the following factors militate against granting the individual’s access authorization.

Although the individual has taken some positive steps toward rehabilitation, including his

participation in AA and his acknowledgment that he should abstain from alcohol, it is clear that the

individual is only in the early stages of recovery and needs a substantial time of abstinence in order

to accomplish rehabilitation.  At the time of hearing, the individual was still consuming alcohol,

reporting that his most recent drink was consumed two to three days prior to the hearing.  In light

of the individual’s current drinking habits, I am not convinced that the individual is committed to

complete abstinence at this time.  Although the individual testified that he is married, has a AA

sponsor and has attended AA since May, the individual has no other concrete networks such as

additional family and church to support his recovery efforts.  Moreover, other than AA, the

individual has not yet begun psychotherapy or made any other rehabilitation efforts that will assist

him in his recovery.  Based on the foregoing, I am persuaded by the DOE psychiatrist’s opinion that

the individual’s prognosis is very guarded at this point and that his illness continues to cause a defect

in his judgment and reliability.  At this time, I find that the individual has not mitigated the security

concerns associated with his Alcohol Dependence.

With respect to the Criterion L security concerns which relate to the individual’s pattern of financial

irresponsibility and job terminations, I believe these concerns are inextricably intertwined with the

judgment and reliability concerns found in Criteria H and J.  Until the individual has sufficiently

mitigated the security concerns associated with his Alcohol Dependence, which affect his judgment

and reliability, I cannot find that the individual has sufficiently mitigated the LSO’s concerns under

Criterion L.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H, J and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated



- 8 -

with Criteria H, J and L.  I am therefore unable to find that granting the individual’s access

authorization would not endanger the common defense and security and would be consistent with

the national interest.  Accordingly, I find that the individual’s access authorization should not be

granted at this time.  The individual may seek review of this Decision by an Appeal Panel under the

regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: September 29, 2009        



1/ Decisions issued by the Office of Hearings and Appeals (OHA)

are available on the OHA website located at

http://www.oha.doe.gov.  The text of a cited decision may be

accessed by entering the case number of the decision in the

search engine located at http://www.oha.doe.gov/search.htm. 

2/ An access authorization (or security clearance) is an

administrative determination that an individual is eligible

for access to classified matter or special nuclear material.

10 C.F.R. § 710.5. 

* The original of this document contains information which is

subject to withholding from disclosure  under 5 U.S.C. § 552. 

Such material has been deleted from this copy and replaced with

XXXXXX’s.

                           

                         August 19, 2009                         

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 4, 2009

Case Number: TSO-0751

This Decision concerns the eligibility of XXXXXXXXXXXXX

(hereinafter "the Individual") to obtain an access authorization.1

The regulations governing the Individual's eligibility are set

forth at 10 C.F.R. Part 710, "Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special

Nuclear Material."  This Decision will consider whether, based on

the testimony and other evidence presented in this proceeding, the

Individual is eligible for an access authorization.2  As discussed

below, I find that the Individual should be granted an access

authorization.  

 I.  BACKGROUND



- 2 -

3/ Criterion H refers to information indicating that an

individual has “an illness or mental condition of a nature

which, in the opinion of a psychiatrist or licensed clinical

psychologist, causes or may cause, a significant defect in

judgment or reliability.”  Criterion J refers to information

indicating that an individual has “[b]een, or is, a user of

alcohol habitually to excess, or has been diagnosed by a

psychiatrist or a licensed clinical psychologist as alcohol

dependent or as suffering from alcohol abuse.”  

4/ Criterion K includes information that the individual has

“used. . . a drug. . . listed in the Schedule of Controlled

Substances established pursuant to section 202 of the

Controlled Substances Act of 1970 (such as marijuana. . . )

except as prescribed or administered by a physician licensed

to dispense drugs in the practice of medicine or as otherwise

authorized by Federal law.”  

This administrative review proceeding began when a Department of

Energy (DOE) Local Security Office (LSO) denied the Individual’s

request for an access authorization based upon derogatory

information in its possession that created substantial doubt

pertaining to his eligibility.  In accordance with 10 C.F.R.

§710.21, the LSO subsequently issued a Notification Letter that

included a statement of the derogatory information causing the

security concern.  The Notification Letter cited security concerns

related to §§ 710.8(h), (j), (k) and (l) (Criteria H, J, K, and L,

respectively). 

The derogatory information supporting the Criteria H and J3

concerns states that the Individual admitted that he began drinking

alcohol at approximately age 18.  Notification Letter dated

March 31, 2009, Enclosure 1 at 1.  He also admitted that he

consumed large amounts of alcohol during college, becoming

intoxicated approximately once a week.  Id.  He reported during an

Office of Personnel Management (OPM) interview that he received an

alcohol violation during college for possession of alcohol by a

minor. Id.  Finally, the Notification Letter stated that in a

report dated August 4, 2008, a DOE consultant psychiatrist

diagnosed the Individual with alcohol abuse, which causes or may

cause a significant defect in his judgment and/or reliability.  Id.

at 2.

The derogatory information supporting the Criterion K4 concern

states that the Individual admitted on his December 3, 2007,
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5/ Criterion L includes information that an individual engaged in

“any unusual conduct or is subject to any circumstances which

tend to show that an individual is not honest, reliable or

trustworthy; or which furnishes reason to believe that the

individual may be subject to pressure, coercion, exploitation

or duress which may cause the individual to act contrary to

the best interests of the national security.”

Questionnaire for Investigations Processing (e-QIP) that he used

marijuana five times between June and August 2005.  Notification

Letter dated March 31, 2009, Enclosure 1 at 2.  He also admitted

that he was arrested for possession of marijuana in August 2005.

Id. at 2.  Finally, he stated during a June 17, 2008, personnel

security interview (PSI) that he purchased and used marijuana while

visiting Amsterdam in May 2007.  Id. at 3.  

The derogatory information supporting the Criterion L5 security

concern incorporates the Criteria H, J, and K security concerns.

Notification Letter, Enclosure 1 at 3-4.  

The Notification Letter informed the Individual that he was

entitled to a hearing before a Hearing Officer in order to respond

to the information contained in that letter.  Upon receipt of the

Notification Letter, the Individual requested a hearing, and that

request was forwarded to the Office of Hearings and Appeals (OHA).

A hearing was conducted in this matter in accordance with 10 C.F.R.

§§ 710.25(e) and (g).  

At the hearing, the Individual represented himself, testified on

his own behalf and presented the testimony of his step-father,

three co-workers and his supervisor.  The DOE Counsel presented the

testimony of the DOE consultant psychiatrist.  The DOE entered

seven exhibits into the record.  The Individual entered three

exhibits into the record.  

II.  The Hearing Testimony

A.  The Individual

The Individual admitted that he consumed alcohol while in college.

Hearing Transcript (Tr.) at 22.  He believes he learned from his

alcohol consumption and is a better person now.  Tr. at 22.  In

explaining his college disciplinary action relating to alcohol, he

testified that there were empty beer cans in his roommate’s trash

can.  Tr. at 42.  He had consumed some of the beer.  Tr. at 44.  
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6/ While there was a difference of opinion among the parties

about whether it is against United States law to use marijuana

in Amsterdam, the parties did agree that it violates DOE

policy for an employee or access authorization holder to use

marijuana in Amsterdam.  Tr. at 109-10.  Revised Adjudicative

Guidelines for Determining Eligibility for Access to

Classified Information (issued on December 29, 2005, by the

Assistant to the President for National Security Affairs, The

White House)(Adjudicative Guidelines), Guideline E ¶ 16(e).

(continued...)

He does not take the security clearance lightly.  He wants to make

a difference at DOE.  Tr. at 23.  He has been with DOE for 17

months.  Tr. at 23.  He has a regular attendance record.  Tr. at

23.  He wants to do the job he was hired to do.  Tr. at 25.  In his

present position, he is responsible for $1 million of equipment.

Tr. at 25.  Every item of equipment has been accounted for, which

speaks to his integrity.  Tr. at 25.  

He testified that he presently consumes two to four beers when

socializing with friends.  Tr. at 31, 40, 57.  He does not drive if

he has even one drink.  Tr. at 26.  He has been a designated driver

at least 50 times in his life.  Tr. at 30.  He has never had an

alcohol-related legal problem.  Tr. at 27.  He does not have any

social or interpersonal problems associated with alcohol.  Tr. at

27.  He does not get into arguments.  Tr. at 27.  He has not

“blacked out,” since one time in college over four years ago.  Tr.

at 28.  He never drinks on the job, either during the work day or

at lunch.  Tr. at 28.  Alcohol has never interfered with his work.

Tr. at 26.  He has no financial problems related to alcohol use.

Tr. at 29.  He can be around alcohol and not consume it.  Tr. at

30.  At this point in his life, he drinks no more than three to

four beers when he goes  out.  Tr. at 31.  

Regarding his marijuana use, the Individual stated that he was

arrested on a beach while smoking marijuana in August 2005.  Tr. at

32.  He did not purchase the marijuana.  Tr. at 45.  The marijuana

was purchased and brought to the beach by a friend.  Tr. at 45-46,

48.  He had three drug screens after his arrest to show that he was

no longer using marijuana.  Tr. at 52-54.  After he received the

Notification Letter, he had another drug screening, which was also

negative,.  Tr. at 33.  He no longer associates with anyone who

uses marijuana.  Tr. at 51.  As to his one-time May 2007 usage in

Amsterdam, the Individual testified that he thought it was legal to

use marijuana there.6  Tr. at 50, 55.  He indicated that although
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6/ (...continued)

However, at the time of the Individual’s usage in Amsterdam,

he was neither an employee of DOE, nor an applicant for a

position at DOE.  

he had stated in his June 17, 2008, PSI that he had purchased the

marijuana, it was actually his traveling companion who made the

purchase.  Tr. at 50.  The Individual testified that the only times

he has ever smoked marijuana were five to ten times between June

and August 2005, and once in May 2007.  Tr. at 49-50.  

B.  The Individual’s Supervisor

The Individual’s supervisor testified that he is delighted with the

Individual’s work performance. Tr. at 63.  He handles sensitive

equipment proficiently.  Tr. at 63.  He has done an excellent job.

Tr. at 63.  He has taken only one or two days off for illness.  Tr.

at 64.  He has never been intoxicated at work.  Tr. at 64.  He has

never smelled alcohol on the Individual at work.  Tr. at 64.  He

has never seen any evidence that the Individual arrived at work

“hung over.”  Tr. at 64. He does not know the Individual socially.

Tr. at 65.  The Individual has a positive attitude and an excellent

academic record.  Tr. at 67.  

C.  The Three Co-workers

The Individual’s three co-workers all stated that they have known

the Individual for about a year and a half.  Tr. at 72, 86, 97.

They indicated that they socialize frequently with him, usually

several times a month.  Tr. at 73, 87, 97.  They testified that

when they get together for drinks, the Individual has two to four

beers.  Tr. at 73, 87, 97.  They have never seen the Individual

involved in an altercation or become aggressive in connection with

their get-togethers.  Tr. at 75, 88, 99.  They testified that they

have never seen him intoxicated or abuse alcohol.  Tr. at 74, 88,

98.  They also confirmed that when they get together and consume

alcohol, the Individual uses public transportation, rather than

drive.  Tr. at 75, 91, 99.  These witnesses also stated that they

have never known the Individual to be involved with marijuana.  Tr.

at 76, 90, 100. 

D.  The Individual’s Step-Father 

The step-father testified that he has known the Individual since

the Individual was one and one-half years old.  Tr. at 11.  The
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7/ Criterion A(4) provides: “continued substance use despite

having persistent or recurrent social or interpersonal

problems caused or exacerbated by the effects of the substance

(e.g. arguments with spouse about consequences of

intoxication, physical fights).”

Individual lived with him when he was growing up.  Tr. at 11.  The

Individual graduated with high honors from high school.  Tr. at 11.

He graduated magna cum laude from the university he attended.  Tr.

at 11.  He worked as a teaching assistant, which included grading

papers for other students.  Tr. at 11.  One of his responsibilities

in a job that he held was to turn on all the water for the city’s

swimming pools every day.  He never missed a day or was late.  Tr.

at 11-12.  

The step-father has witnessed the Individual with friends in his

home.  Tr. at 12.  He never saw the Individual experience any

problem with alcohol. Tr. at 12.  The last three times the

Individual returned to the step-father’s home, he did not consume

alcohol, although there were functions at which alcohol was

present.  Tr. at 17, 19-20.  

E.  The DOE Consultant Psychiatrist

The DOE consultant psychiatrist testified that he diagnosed the

Individual with alcohol abuse.  Tr. at 110.  He based this

diagnosis on the fourth criterion for substance abuse listed in the

American Psychiatric Association Diagnostic and Statistical Manual

of Mental Disorder, Fourth Edition, Text Revision (DSM-IVTR),

claiming that the Individual was having persistent or recurrent

social or interpersonal problems, as evidenced by his difficulty

with obtaining his security clearance at DOE. Tr. at 125.7  He

further believed that the problems that the Individual was

experiencing with the DOE concerning his security clearance were

recurrent, because they took place over a period of about one year.

Tr. at 125-127.  

The DOE consultant psychiatrist opined that although he believes

the Individual has made a change in his alcohol consumption, he

would like to see six more months of this behavior before he would

rescind his diagnosis of alcohol abuse, as it relates to his

current consumption of alcohol.  Tr. at 114, 115, 116, 118, 124.

When asked if the Individual’s current alcohol consumption pattern

as reported by himself and his co-workers was honest, would he

still diagnose alcohol abuse, the DOE consultant psychiatrist
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stated that the Individual would need to be re-evaluated.  Tr. at

115-16.  The DOE consultant psychiatrist’s report did not set out

what behavioral change regarding alcohol consumption the Individual

would need to accomplish to be considered rehabilitated or

reformed.  
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III.  Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is

not a criminal case, in which the burden is on the government to

prove the defendant guilty beyond a reasonable doubt.  In this type

of case, we apply a different standard, which is designed to

protect national security interests.  A hearing is "for the purpose

of affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against

the granting or restoring of a security clearance.  See Dep’t of

Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent

with the interests of the national security test” for the granting

of security clearances indicates “that security-clearance

determinations should err, if they must, on the side of denials”);

Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong

presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005(1995).  See also 10 C.F.R. § 710.7(c).

IV.  Analysis

A.  Criterion H

As indicated above, the Criterion H concern in this case involves

the DOE consultant psychiatrist’s diagnosis that the Individual’s

alcohol abuse constitutes a mental condition which causes or may

cause a significant defect in the Individual’s judgment or

reliability.  DOE Ex. 3 at 3.  

In a case which relies on the opinion of a mental health expert, we

generally give deference to that opinion.   E.g., Personnel

Security Hearing, Case No. TSO-0233 (2005).  In this case, I

cannot.  The DOE consultant psychiatrist’s testimony and diagnosis
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8/ On the other hand, the first DSM-IVTR Criterion for substance

abuse is intended to cover work issues.  That Criterion states

in pertinent part: “recurrent substance use resulting in a

failure to fulfill major role obligations at work, school or

home (e.g., repeated absences or poor work performance related

to substance use. . .).”  Criterion (A)1.  In this case, the

Individual’s supervisor testified that the Individual’s work

performance is excellent.  Tr. at 63-67.  Thus, the concerns

raised in Criterion A(1) are not applicable here.  

were not well thought-out.  As I indicated above, the DOE

consultant psychiatrist testified that he relied on the fourth

criterion of the DSM-IVTR for substance abuse to find that the

Individual is suffering from alcohol abuse. As noted above, that

criterion involves substance use, despite recurrent interpersonal

or social problems.  In the present case, the DOE consultant

psychiatrist could not articulate how the Individual’s difficulty

with the DOE in obtaining a security clearance was “interpersonal”

or “social.”  I cannot perceive how the DOE consultant

psychiatrist’s claim that the difficulty that the Individual is

having in obtaining his security clearance with the DOE qualifies

as an interpersonal problem.  On its face, the criterion relied

upon by the DOE consultant psychiatrist does not apply to work

problems.8  The ordinary reading of the criterion and its example

indicates that it was intended to include problems with a spouse or

other person.  There is no evidence in the record that the

Individual is having social or interpersonal problems.  The DOE

consultant psychiatrist did not provide any meaningful testimony

that illuminated how DSM-IVTR Criterion A(4) is applicable here. 

Further, I am not persuaded that the current proceeding involving

the Individual’s security clearance is a recurrent or persistent

problem, as provided in the DSM-IVTR Criterion A(4).  I see a one-

time difficulty that the Individual is experiencing with respect to

his security clearance.  Therefore, I find that the DOE consultant

psychiatrist’s diagnosis of the Individual as suffering from

alcohol abuse is unsupported by the facts.  Moreover, the DOE

consultant psychiatrist provided no support for his opinion that,

to be considered rehabilitated, the Individual should have an

additional six months of his current moderate alcohol consumption

level, followed by another evaluation. 

 

Based on the record before me, I find that the DOE consultant

psychiatrist’s diagnosis of alcohol abuse is not supported by the

record or by the DSM-IVTR.  Moreover, the DOE consultant

psychiatrist could give no rationale for his opinion that the

Individual needs an additional period of time in which to show that
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he has changed his alcohol consumption.  In summary, under these

circumstances, I accord little weight to the DOE consultant

psychiatrist’s testimony.  Therefore, I find that the Criterion H

concern regarding the alcohol abuse diagnosis raised in the

Notification Letter has been mitigated.  

B.  Criterion J

Even though the record here does not support a Criterion H security

concern based on the DOE consultant psychiatrist’s diagnosis of

alcohol abuse, a Criterion J concern nevertheless does arise with

respect to the Individual’s alcohol use pattern, and whether he

uses alcohol habitually to excess.

I find that the Individual has mitigated the concern raised by his

alcohol use.  I found the individual’s overall testimony to be

earnest and credible.  He presented himself as a serious DOE

employee.  He testified credibly that he presently consumes no more

than four beers while out socializing.  He does not consume alcohol

at all prior to driving an automobile.  He further presented strong

testimony from all of his witnesses corroborating his own testimony

that he does not presently use alcohol in an excessive manner.  The

three co-workers with whom he socializes testified that he limits

his alcohol intake to two to four beers when they socialize.  They

testified that he never consumes alcohol and drives.  The

Individual’s step-father testified that he has never observed the

Individual experience any problem associated with alcohol use.  I

am persuaded that the Individual is presently neither abusing

alcohol nor consuming alcohol habitually to excess.  Further, I am

convinced that the Individual’s demonstrated 14-18 month record of

responsible alcohol consumption, as corroborated by the witnesses,

is a sufficient period to mitigate the Criterion J security

concern.  

C.  Criterion K

The corollary to Criterion K of the Part 710 regulations is

Guideline H of the Adjudicative Guidelines.  Guideline H states the

following conditions could mitigate security concerns:

(a) the behavior happened so long ago, was so infrequent, or

happened under such circumstances that it is unlikely to recur or

does not cast doubt on the individual’s current reliability,

trustworthiness or good judgment;

(b) a demonstrated intent not to abuse any drugs in the future,

such as:

         (1) disassociation from drug-using associates and       

             contacts;



- 11 -

         (2) changing or avoiding the environment where drugs    

             were used;

    (3) an appropriate period of abstinence;

          (4) a signed statement of intent with automatic revocation

            of clearance for any violation.  

Revised Adjudicative Guidelines for Determining Eligibility for

Access to Classified Information (issued on December 29, 2005, by

the Assistant to the President for National Security Affairs, the

White House) (The Adjudicative Guidelines), Guideline H ¶ 26(a)-(b).

I find, based on the conditions set forth in the Adjudicative

Guidelines, that the Individual has mitigated the Criterion K

security concern.  First, his initial marijuana use happened in 2005

and occurred in a discrete three-month period.  The Individual

testified convincingly about his past marijuana use.  He testified

that he used marijuana approximately five to ten times between June

and August 2005.  He also smoked marijuana one time in Amsterdam in

May 2007.  I find that this satisfies the conditions set forth in

Guideline H ¶¶ 26(a)and (b)(3) and mitigates his use in college.

In addition, he testified that he no longer associates with the

acquaintances who used marijuana.  The Individual’s witnesses

testified that they have never seen him use marijuana.  This

satisfies the condition set forth in Guideline H ¶ 26(b)(1).  

Second, the Individual’s use of marijuana in May 2007 occurred one

time, in a possibly legal environment in Amsterdam.  I find that it

happened “under such circumstances that it is unlikely to recur.”

Guideline H ¶ 26(a).  The Individual testified that he no longer

associates with the companion with whom he used marijuana in

Amsterdam, thus satisfying condition (b)(1) in the Guideline.  As

stated above, his current friends testified that the Individual does

not use marijuana.  

Further, I am convinced that the Individual’s use in May 2007 fits

the conditions set forth in ¶ 26(a), as well.  It occurred over two

years prior to the hearing and happened under circumstances that the

use is unlikely to recur.  I do find from his testimony and from

that of the witnesses, that if the Individual were to return to

Amsterdam in the future, it is highly unlikely that he would use

marijuana again.  All of the character witness testimony presented

at the hearing supports and corroborates that the Individual is not

using marijuana.  I therefore find that the Individual has mitigated

the Criterion K security concern.  
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D.  Criterion L

The LSO raised a Criterion L security concern in this case based

upon the derogatory information raised under Criteria H, J, and K.

Because I have found that the Individual has mitigated those

concerns, I likewise find that he has mitigated the Criterion L

concern that was based upon those same concerns.  

V. Conclusion

As the foregoing indicates, the Individual has resolved the security

concerns cited in the Notification Letter.  Accordingly, I conclude

that granting him an access authorization would not endanger the

common defense and security and would be clearly consistent with the

national interest.  10 C.F.R. § 710.27(a).  Therefore, the

Individual should be granted an access authorization.  The parties

may seek review of this decision by an Appeal Panel 10 C.F.R. §

710.28(b)-(e).  

Janet R.H. Fishman

Hearing Officer

Office of Hearings and Appeals

Date: August 19, 2009
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  May 14, 2009 
 
Case Number:  TSO-0752 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter “the Individual”) 
for access authorization.  This decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s access authorization should be restored.1  
For the reasons detailed below, it is my decision that the Individual’s suspended access 
authorization should be restored.2 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996 are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual is an employee for a DOE-contractor at a DOE facility.  On April 7, 2007, the 
Individual was arrested and charged with Public Intoxication, Disorderly Conduct and Resisting 
Arrest. The Individual reported this arrest to his employer and asked that his arrest be reported to 
the DOE facility’s local security office (LSO).   The LSO then conducted a Personnel Security 
Interview (PSI) with the Individual in May 2007. The LSO conducted another PSI with the 
Individual in October 2007. Subsequently, the LSO also arranged for the Individual to be 
examined by a DOE-Contractor Psychologist (DOE Psychologist) in October 2008. 
 
Because the PSIs and the DOE Psychologist’s examination failed to resolve the derogatory 
information related to his misuse of alcohol, the Individual’s security clearance was suspended 
and the LSO requested an administrative review regarding the Individual’s clearance. The 
Individual was issued a notification letter on April 16, 2009 (Notification Letter), describing the 
derogatory information which prevented the LSO from restoring the Individual’s security 
clearance. In the Notification Letter, the Individual was informed that the following facts 
constituted derogatory information: (1) the Individual’s arrest in April 2007 for Public 
Intoxication, Disorderly Conduct and Resisting Arrest; (2) a report from the DOE Psychologist 
diagnosing the Individual as suffering from Alcohol Abuse, that included an opinion that the 
Individual’s continued habitual use of alcohol to excess would place the Individual at high risk 
for bouts of poor judgment; (3) the Individual’s decision to continue consuming alcohol despite 
contrary advice from a DOE-Contractor Psychiatrist in 2000. The Notification Letter stated that 
these facts constituted derogatory information under both 10 C.F.R. § 710.8(j) (Criterion J) and 
10 C.F.R. § 710.8(l) (Criterion L).3   
 
A hearing was held in this matter.  At the hearing, DOE presented one witness, the DOE 
Psychologist. The Individual offered his own testimony, as well as that of his wife, two co-
workers (Co-Workers 1 and 2) and his Alcoholics Anonymous (AA) sponsor (Sponsor). The 
DOE submitted 12 exhibits (Exs. 1-12) for the record. The Individual submitted four exhibits 
(Ind. Exs. A-D).  

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below.  
 
Before obtaining a security clearance, the Individual had been involved in a number of alcohol-
related misdemeanor arrests between 1986 and 1993.4  Transcript of Hearing (Tr.) at 119-24, 
132-33; DOE Exhibit (Ex.) 11 at 3. 

                                                 
3 Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol habitually to 
excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as  alcohol dependent or as 
suffering from alcohol abuse.” 10 C.F.R § 710.8(j). Criterion L references information indicating that an individual 
is “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy. . . .” 10 C.F.R. § 710.8(l). 
 
4 These arrests were for various charges, including public intoxication, simple battery, contributing to the 
delinquency of a minor by being in an automobile (while intoxicated) where the owner allowed the child to operate 
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As part of the investigatory process regarding his security clearance, the LSO conducted a PSI 
with the Individual in December 1999 and subsequently sent the Individual to a DOE-contractor 
Psychiatrist (DOE Psychiatrist) to be evaluated regarding his history of alcohol misuse. Ex. 11. 
The DOE Psychiatrist, after conducting an examination of the Individual, diagnosed him with 
“Alcohol Abuse, in full remission.” Ex. 12 (December 1999 PSI); Ex. 11 at 3 (DOE 
Psychiatrist’s Report regarding the Individual). In making this diagnosis, the DOE Psychiatrist 
noted that the Individual had greatly reduced his alcohol consumption over the prior several 
years and believed the Individual’s assertion that he had stopped consuming alcohol in the prior 
six months. Ex. 11 at 3. He also noted, as support for his evaluation, that the Individual and his 
wife had been granted custody of his niece by a local court. Ex. 11 at 3. His report also stated 
that the he would not be concerned about the Individual “in a security setting.” Ex. 11 at 3. 
During his examination, however, the DOE-Psychiatrist recommended that the Individual not 
resume consuming alcohol. Tr. at 141.    
 
In April 2007, the Individual was arrested for Public Intoxication, Disorderly Conduct and 
Resisting Arrest. 5  The Individual contacted the LSO on the first business day after the incident 
to inform it of his arrest. Tr. at 10, 130-31. The LSO conducted two PSIs with the Individual in 
May and October 2007. Ex. 8 (October 2007 PSI); Ex. 9 (May 2007 PSI).  The Individual was 
subsequently referred to the DOE Psychologist for an evaluation. In October 2008, the Individual 
was examined by the DOE Psychologist. In his evaluative report regarding the Individual 
(Report), the DOE Psychologist stated that the Individual “requires treatment for his alcohol 
abuse” and that if the Individual participated in an intensive outpatient program and successfully 
completed six months of abstinence, the Individual could be reevaluated for eligibility for a 
security clearance. Ex. 7 at 3. He also stated in his report that, without treatment, “[the 
Individual] will continue to be active in his habitual use of alcohol and will be at high risk for 
further self-destructive bouts of poor judgment and legal consequence.” Ex. 7 at 4.          
                                                                                                                                                                                    

IV. HEARING TESTIMONY 
 
 A. Co-Worker 1 
 
Co-Worker 1 met the Individual in 2003 when they were both employed at the DOE facility. Tr. 
at 9. Regarding the Individual’s dedication to observing security regulations, Co-Worker 1 
testified that while working in a building, they discovered a cabinet apparently containing  
classified documents. The Individual immediately took charge and removed employees from the 
area and contacted the LSO to take possession of the documents. Tr. at 10. He also expressed his 
opinion that the Individual was a “good man” and that he trusts the Individual. Tr. at  12. Co-
Worker 1 believes he is a good friend of the Individual “at work” but has not been to the 
Individual’s house. Tr. at 15. He has never seen the Individual consume alcohol, nor has he ever 
heard the Individual try to interest others in consuming alcohol. Tr. at  16. When asked if his 

                                                                                                                                                             
the vehicle backing out of a driveway, resisting arrests and criminal damage to property. See Tr. at 52, 119-24; Ex. 7 
at 2.  Notification Letter does not reference these arrests as a current concern under Part 710. 
 
5 These charges were dismissed pursuant to an agreement  with the local prosecutor by which the Individual, in 
exchange for the dismissal of the charges, would agree to pay court costs. See Individual Exhibits (Ind. Ex.) A-D; 
Ex. 8 at 20-21. 
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opinion of the Individual’s trustworthiness would change if he knew that the Individual had been 
arrested on multiple occasions in the past, Co-Worker 1 stated “No.”  Co-Worker 1’s opinion of 
the Individual is based on his observation of the Individual at work and he believes that the 
Individual has always been fair with him. Tr. at 20. 
 
Co-Worker 1, who is also a pastor, testified that he believes that if the Individual had a problem 
in his life he would come to him for advice and spiritual guidance.6 Tr. at 22-23. As an example 
of the Individual’s willingness to confide in him, Co-Worker 1 recalled when the Individual 
came to talk to him about the Individual’s mother’s illness and hospitalization. Tr. at 22.   
 
 B. Co-Worker 2 
 
Co-Worker 2, who holds a security clearance, met the Individual in 2006 while they were 
employed by a contractor at a DOE facility. Tr. at 26, 28.  He testified that he never has observed 
the Individual consume an alcoholic drink or go with others after work to consume alcohol. Tr. at 
26, 32.  He has never observed the Individual intoxicated at work. Tr. at 32. Because he is 
currently dating the Individual’s sister-in-law, he occasionally meets the Individual and his wife 
on Saturdays to talk or to go out to dinner. During these occasions, he has never witnessed the 
Individual consuming alcoholic beverages. Tr. at 33. He has also attended other social events 
with the Individual where alcohol was offered and at none of these events did he observe the 
Individual consume alcohol. Tr. at 39. At a “Fourth of July” party at the Individual’s lakefront 
property last year, Co-Worker 2 observed other guests bringing alcohol to the event but that the 
Individual did not provide alcohol for the party or consume alcohol at the party. Tr. at 41-42.  
 
Co-Worker 2 testified that the Individual, while a foreman, encouraged careful examination of 
jobs to ensure that they would be performed in a safe manner. Tr. at 33-35. Further, he testified 
that the Individual’s work attendance is “above average.” Tr. at 35.  When asked if he could 
provide information that would support a conclusion that the Individual’s last alcoholic-related 
event in 2007 would not be repeated, he testified that the Individual has not consumed alcohol 
for the year and one-half that he has been close to the Individual and that the Individual has been 
going to AA meetings for the past “five or six” months. Tr. at 44.  
 
 C.  Individual’s Sponsor 
 
The Sponsor met the Individual at an AA meeting in December 2008 and has known him for 
eight months. Tr. at 60. He has been the Individual’s sponsor in AA for the two months prior to 
the hearing. Tr. at 60, 65. The Sponsor has been attending AA since January 2006 and currently 
attends four meetings a week. Tr. at 60-61, 63.  
 
When the Individual asked the Sponsor to be his sponsor, the Sponsor asked the Individual to 
call him at least five times a week and the Individual has always fulfilled this requirement. Tr. at 
65-66. Additionally, the Individual has consistently attended AA meetings. Tr. at 66. In this 
regard, the Sponsor testified that the Individual’s dedication to attending AA meetings on time is 
such that the Individual will come directly from work in his soiled work clothes rather than to 

                                                 
6 The Individual does not attend Co-Worker 1’s church in part because of the significant distance between the 
church and the Individual’s residence. Tr. at 23-24. 
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come late to a meeting. Tr. at 58. In observing the Individual’s participation at AA meetings, the 
Sponsor believes that the Individual has internalized the message in Step 1 of the AA program – 
that the Individual is powerless over alcohol and his life has become unmanageable. Tr. at 79. 
 
As part of the instruction the Sponsor gave the Individual, he asked the Individual to read the 
first 164 pages of “The Big Book.” Tr. at 66. He is also working with the Individual on the 12 
steps of the AA program. Tr. at 66. The Individual is currently working on Step 4 of the 
program, which entails making a fearless and searching moral inventory of himself. Tr. at 66. 
The Individual has had some trouble with this step. In working with the Individual on this step, 
the Sponsor advised him that his inventory should include positive items and not just negative 
issues. Tr. at 66-67. The Sponsor testified that in all of his interactions with the Individual, the 
Individual has never appeared intoxicated. Tr. at 71.  
 
 D. The Individual’s Wife 
 
The Individual’s wife testified that she has known the Individual for 27 years and has been 
married to him for 24 years. Tr. at 84. Between their own biological children and other family 
members that they have adopted, they have raised eight children. Tr. at 83. She testified that the 
Individual has never tried to hide his history of alcohol-related arrests. Tr. at 86. During the 
period where most of the arrests occurred (late 1980s), she would leave the Individual for a week 
after the incident but would later come back to him. Tr. at Tr. at 86. In 1988, the Individual’s 
wife left to move to another State to care for her father. Tr. at 87.  At this time, she gave him an 
ultimatum to stop his pattern of alcohol-related misconduct or stay away from her. Tr. at 106. He 
rejoined her in that State and in her opinion, the Individual “straightened up a lot.” Tr. at 86. 
After rejoining her, he became a good provider and helped to care for their children, five of 
whom were not biologically his. Tr. at 88.  
 
The Individual’s wife testified that they do not keep alcohol in their house. Tr. at 91. She 
occasionally will consume an alcoholic beverage when they go out on social occasions. Tr. at 91. 
The last time they were out in a restaurant that served alcohol the Individual consumed only 
sweet tea. Tr. at 91.  
 
As of the date of the hearing, she and the Individual are caring for three minor children, for 
whom they have been appointed guardian by a court. Tr. at 94.  She and the Individual have 
talked to them about the trouble that one can get into from alcohol use. Tr. at 93. The Individual 
participates in these discussions and tells his children of the trouble he has encountered from 
alcohol misuse. Tr. at 93. 
 
The Individual’s wife was present with her husband at the restaurant where the Individual’s 2007 
arrest occurred. Tr. at 95. Her initial reaction at the incident was anger but her anger dissipated 
when she discovered that a person had physically attacked one of her “sons” (a nephew) and the 
Individual had jumped into the fight to “pull someone off” her son. Tr. at 95.  At the restaurant, 
the Individual had consumed five alcoholic drinks over the period of two and one-half hours. Tr. 
at 95. At the time of the incident, she did not consider the Individual to be “falling out drunk” but 
acknowledged that he was “impaired.” Tr. at 96. 
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Since the date of the April 2007 arrest, the Individual’s wife has not seen him consume alcohol. 
Tr. at 96.  At no time has the Individual’s wife been absent from seeing the Individual for a 
period longer that 24 hours. Tr. at 97. The Individual is usually absent from home only to work 
and to go to AA meetings. Tr. at 97. Further, since she maintains the family finances, she would 
know if income was going to purchase alcohol. Since April 2007, the Individual has not used any 
of his income to purchase alcohol. Tr. at 103-04. 
  
While the Individual’s wife will occasionally consume alcoholic beverages, she has never 
observed the Individual being resentful over her consumption of alcohol. Tr. at 109. She has 
informed him that she would be willing to totally abstain from alcohol but that the Individual 
does not feel it is necessary. Tr. at 109. 
 
The Individual’s wife testified that she believes that the Individual is “committed” to 
participation in AA. Tr. at 100. When she asked him why he was still attending AA after the six 
months recommended by the DOE Psychologist, he informed her that he liked AA and that he 
believed it was helping him. Tr. at 100.  She believed that he was sincere in his belief concerning 
AA. Tr. at 100. While she does not believe that he had an alcohol problem, the Individual has 
firmly told her that he believes he has an alcohol problem and that he needs AA. Tr. at 112.  
 
 E. The Individual 
 
The Individual testified as to his history of alcohol-related arrests during the period 1986-1993. 
Tr. at 119-23. None of the arrests resulted in jail time longer than 24 hours and all were 
misdemeanor offenses. Tr. at 124-25. The Individual also testified as to his April 2007 arrest for 
public intoxication, resisting arrest and disorderly conduct, his report of the incident to DOE, and 
the subsequent dismissal of these charges. Tr. at 125-31. 
 
The Individual’s current period of abstinence from alcohol began in April 2007 immediately 
after the arrest. Tr. at 133. He has not had any desire to consume alcohol for the past two years. 
Tr. at 133. Further, his intention is to never consume alcohol again, with the assistance of regular 
AA meeting attendance. Tr. at 149.  
 
He attributes his lack of desire for alcohol to the extra time he has been spending with his 
grandchildren and his attendance at AA. Tr. at 134. He believes that he would not have 
considered attending AA if not for the recommendation of the DOE Psychologist. Tr. at 134. 
While the DOE Psychologist issued his recommendation in October 2008, the Individual did not 
find an AA group sufficiently close until January 2009. Tr. at 146-47.  
 
He testified that when his difficulties began in 1986, he did not realize that he had an alcohol 
problem. Tr. at 134. Once he consumed one or two beers he would then continue to drink until 
he had consumed all of the available beer. Tr. at 135. Thereafter, he would abstain from alcohol 
for a period, but then he would repeat his previous pattern of consumption. Tr. at 135. While he 
knows that many people, like his wife, can have an alcoholic drink or two and quit, he is 
incapable of such moderation. Tr. at 137. He does not believe that he has specific triggers that 
lead him to consume alcohol. Tr. at 136. His alcohol consumption is directed from an inward 
desire to consume alcohol. Tr. at 136. This desire is part of his illness of alcoholism and he wants 
to take care of his “sickness.” Tr. at 136. He plans in this regard are: 
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I’m going to manage it. Just like people manage their blood pressure, just like 
people manage their high cholesterol, I found a cure and I’m going to keep taking 
it. It does not matter. 

 
Tr. at 136.  
 
The key components of his treatment plan are his family and AA. Tr. at 136. His plan is to 
continue to go to AA indefinitely, despite the fact he has completed the six month period 
recommended by the DOE  Psychologist. Tr. at 135, 137. He will also continue to go to AA even 
if his security clearance is not granted. Tr. at 135. Since attending AA, he finds that his life is 
better and that he does not have to deal with the possibility of going to jail and paying fines and 
court costs. Tr. at 135.   
 
 F. DOE Psychologist 
 
The DOE Psychologist testified as to his examination of the Individual in October 2008. Tr. at 
159. During his examination, the DOE Psychologist came to the conclusion that the Individual 
was forthcoming regarding the facts that led to his referral. Tr. at 159. He formed the opinion 
that the Individual  had a “diagnosable condition” of alcohol abuse. Tr. at 159. As part of his 
examination, the DOE Psychologist suggested to the Individual that his problems had arisen 
from alcoholism and not from “stupidity.” Tr. at 160. The Individual gave an indication that he 
was willing to accept this explanation for his problems. Tr. at 160. Given this acceptance, the 
DOE Psychologist formed an optimistic prognosis for his Report on the Individual. Tr. at 160. In 
this regard, he believed that the Individual was be a “very comfortable match” for AA. Tr. at 
160. The six month recommendation contained in his report was not meant to be a fixed 
determination of  rehabilitation, but an adequate period where the Individual’s “credibility in 
AA” could be evaluated. Tr. at 162. 
 
After listening to the testimony of all the witnesses, the DOE Psychologist testified that he has a 
great deal of experience with the AA program and that he believed that the Individual “credibly 
demonstrated” his involvement with the Sponsor. Tr. at 161. He believes that the Individual has 
“authentically identified” with the AA approach to living. Tr. at 161. For a person such as the 
Individual, AA is an important and gratifying part of their life. Tr. at 164.  Such participation 
“meets all of the medical requirements of dealing with an alcohol issue.” Tr. at 164. 
 
Another favorable factor for the Individual was his history of taking responsibility. Tr. at 162. 
The DOE Psychologist noted that the Individual had to quit high school in the 11th grade at age 
16 to help support his family. Tr. at 162-63. The responsibility he showed was remarkable at his 
age, especially given that the Individual’s father died when the Individual was 10 years old and 
the Individual grew up in “a very troubled family system.” Tr. at 162.  
 
Given the above facts and determinations, the DOE Psychologist determined that the Individual 
has also demonstrated a stable and credible sobriety. Tr. at 163. He believes that the Individual, 
as of the date of the hearing, has “an alcohol diagnosis” but is now in a sustained remission. Tr. 
at 163. Further, because of the Individual’s credible involvement in AA, the testimony of the 
witnesses, and his current abstention from alcohol for 27 months, he believes that the Individual 
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has demonstrated adequate evidence of rehabilitation and reformation from his alcohol disorder. 
Tr. at 166.  
 

V.   ANALYSIS 
 
The Criteria  J and L derogatory information in this case centers on the Individual’s excessive 
alcohol consumption. The April 2007 arrest occurred when the Individual was under the 
influence of alcohol by consuming five alcoholic beverages in a span of a couple of hours. 
Essentially all of the Individual’s arrests have resulted when the Individual has been under the 
influence of alcohol. Likewise, the Individual’s failure to heed the DOE Psychiatrist’s advice in 
2000 to stop consuming alcohol is closely related to his alcohol problem. 
 
An individual suffering from an alcohol problem raises security concerns.  See, e.g., Personnel 
Security Hearing, Case No. VSO-0221 (February 16, 1999).  Likewise, criminal activity creates 
doubt as to a person’s judgment, reliability and trustworthiness. By its very nature it calls into 
question a person’s ability or willingness to comply with laws, rules or regulations. See “Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information” issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (DOE Adjudicative Guidelines), at Guideline J.  Given the DOE Psychologist’s finding 
that the Individual suffered from Alcohol Abuse and the Individual’s arrest in April 2007, the 
local security office had more than sufficient grounds to invoke Criteria J and L.  The Individual 
believes his demonstrated abstinence from alcohol and efforts in treatment with AA have 
mitigated the concerns raised by his Alcohol Abuse. I agree. 
 
I find the testimony of the Individual, his wife, the Sponsor, the Co-Workers, and the DOE 
Psychologist to be convincing. I find that the Individual has, as of the date of the hearing, an 
abstinence period of 27 months (April 2007 to July 2009). While impressive, this, in itself, 
would not be sufficient for me to conclude that the security concerns have been resolved, 
especially in light of the fact that the Individual has previously demonstrated the ability to reduce 
or stop consuming alcohol and to avoid alcohol-related problems for an extended period of time 
(1993-2007).  Significantly, I find that the Individual has internalized the fundamental message 
that he has an alcohol problem and that it requires on-going active treatment. The Individual’s 
Sponsor has confirmed the depth of the Individual’s commitment to AA. The Individual’s wife 
also provided persuasive evidence confirming the Individual’s abstinence period and his 
commitment to AA. Her testimony also demonstrates the Individual’s overall integrity and 
willingness to undertake responsibility. 
 
The DOE Psychologist’s testimony supports a finding that the security concerns in this case have 
been resolved.  He is in a unique position, since he evaluated the Individual before he undertook 
treatment through AA and had an opportunity to review the Individual’s progress as of the date 
of the hearing. His testimony confirms the depth of the Individual’s commitment to AA. In his 
opinion that the Individual is rehabilitated himself from his alcohol problem, he noted the 
Individual’s involvement in AA, his current period of abstinence, and the supporting information 
provided by the witnesses as support for his opinion that the Individual has successfully 
rehabilitated himself from his alcohol problem. I find the DOE Psychiatrist’s opinion to be well 
supported and convincing. 
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Given the expert testimony of the DOE Psychologist, the Individual’s demonstrated period of 
abstinence from alcohol of 27 months, the Individual’s commitment to AA and the other 
supporting testimony provided in this case, I find that the Criteria J and L security concerns 
raised by the Individual’s excessive use of alcohol and his April 2007 arrest have been resolved. 
 

VI. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria J and L related to the 
Individual’s diagnosis of Alcohol Abuse and April 2007 arrest have been resolved. I conclude 
that restoring the Individual’s access authorization “would not endanger the common defense 
and security and would be clearly  consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  
Consequently, the Individual’s access authorization should be restored.  The parties may seek 
review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: September 30, 2009  
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                        December 23, 2009

 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 14, 2009

Case Number: TSO-0753

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R.

Part 710, entitled "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special Nuclear

Material."  As explained below, it is my decision that the

individual should not be granted an access authorization. 1/  

I.  BACKGROUND

The individual has been employed by a DOE contractor since 2007,

and his employer has requested that he be provided with a DOE

security clearance.  In 2008, the DOE identified issues of concern

relating to three of the individual’s answers on a Questionnaire

for National Security Positions that he completed in March 2008

(the 2008 QNSP) and concerning the individual’s finances.  In

September 2008, the DOE conducted a Personnel Security Interview

(the 2008 PSI) with the individual.  DOE Exhibit 8. 

In April 2009, the Personnel Security Manager of the DOE area

office where the individual is employed (the Manager) issued a
Notification Letter to the individual stating that certain matters
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have created a substantial doubt regarding his eligibility for
access authorization.  DOE Exhibit 2.  Enclosure 1 to this letter,
which is entitled “Information Creating a Substantial Doubt
Regarding Eligibility for Access Authorization,” states that the
individual’s behavior has raised security concerns under Section
710.8(f) and (l) of the regulations governing eligibility for
access to classified material (Criteria F and L).  

With respect to Criterion F, Enclosure 1 states that information in
its possession indicates that the individual has deliberately
misrepresented, falsified, or omitted significant information from
his 2008 QNSP.  Specifically, it finds that he answered “no” to the
following three questions in that document:

27(d) In the last 7 years, have you had judgments against
you that have not been paid?

28(a) In the last 7 years, have you been over 180 days
delinquent on any debt(s)?

28(b) Are you currently over 90 days delinquent on any
debt(s)?

Enclosure 1 indicates that information from the individual’s March
27, 2008 credit report (the 2008 Credit Report), and statements
made by the individual at his 2008 PSI indicate that he should have
answered “yes” to those questions.

Enclosure 1 also states that information in the possession of the
DOE indicates a pattern of financial irresponsibility which tends
to show that the individual is not honest, reliable or trustworthy;
or which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to
act contrary to the best interests of the national security,
thereby raising a concern under 10 C.F.R. Section 710.8(l)
(Criterion L) of the regulations.  Specifically, it indicates that
the individual’s 2008 Credit Report lists as unpaid a 2002 court
judgment and numerous financial accounts totaling $17,411.  It
finds that additional collection accounts not appearing on the
Credit Report amount to an additional $1,669.  Finally, the
Notification Letter finds that on fourteen occasions at his 2008
PSI, the individual described his financial situation in a manner
which raised a concern that he did not pay sufficient attention to
his unpaid debts, or that he did not view the repayment of his
debts as a serious responsibility.  See Enclosure 1 to Notification

Letter, DOE Exhibit 2.   
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II.  THE SEPTEMBER 2009 HEARING 

At the individual’s request, a hearing was convened in September

2009 to afford him an opportunity to submit information to resolve

these concerns.  At the hearing, testimony was received from six

persons.  The DOE presented the testimony of the DOE security

specialist who conducted the individual’s 2008 PSI.  The individual

testified and presented the testimony of his wife, his son, his

pastor, and his co-worker. 

The hearing testimony focused on the individual’s explanation for

his inaccurate responses on his 2008 QNSP, and the individual’s

efforts to mitigate his financial issues. 

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).

See also 10 C.F.R. § 710.7(c).
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2/ The individual’s wife testified that she was involved in an

August 2008 car accident, and letters from her attorney confirm

that her claim has not been resolved, and that he has written to

her medical creditors informing them that he would protect their

financial interests.  TR at 97, Individual’s Exhibits 6A and 6B.

IV.  ANALYSIS OF TESTIMONY AND FINDINGS

A.  The Individual’s Statements About His Family’s Unpaid Medical

Debts and His Unpaid Court Judgment

At the hearing, the individual testified that his unpaid court

judgment and most of the delinquent debts listed on his credit

reports are related to a worker’s compensation claim against a

former employer for an on-the-job injury that has remained

unresolved for several years.  TR at 259.  He also testified that,

in 2008, his wife was injured in a car accident, that she incurred

significant medical expenses from the accident, and that her legal

claim against the other driver has not yet been resolved. 2/  

The individual stated that the attorney representing him in the

worker’s compensation action advised him not to pay any medical

bills relating to his claim until the claim is settled.  He stated

that the attorney told him not to worry about these debts, and that

he was not responsible for paying them.  TR at 260.  

The individual stated that the court judgment against him occurred

because he refused to continue a leg therapy procedure that he did

not believe was beneficial, and the medical provider sued him and

obtained a court judgment against him.  The individual testified

that because he had moved out of the state where the court action

was brought, he never received any court document regarding the

judgment against him, and only learned of the judgment from a

friend who resided in that state.  TR at 212. 

B.  The DOE’s Criterion F Concerns

The individual testified that he did not deliberately provide false

answers to the three questions on his 2008 QNSP identified in the

Notification Letter.  The individual stated that he and his wife

filled out the form hastily because their original copy had been

lost, and they were feeling pressured to complete it.  TR at 219,

220.  He stated that he made a “mistake in judgment” but did not

deliberately lie when he answered “no” to the question asking if

there are any unpaid court judgments against him.  He stated that

he knew about the court judgment, but assumed that “it went away
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because nobody was knocking on my door or sending me a letter or

calling me.”  TR at 318-319.   I reject the individual’s argument

that his wishful thinking about the court judgment in any way

justified his answering “no” to the QNSP question asking whether he
has an outstanding court judgment.  I find that the individual
deliberately violated his obligation to answer that question on the
DOE form fully and truthfully.   

The individual testified that he answered “no” to the two QNSP

questions concerning delinquent debts in the last seven years

because, at that time, he and his wife were not aware that they had

incurred delinquent debts.  TR at 219.  The individual admitted
that he knew that he had unpaid medical bills relating to his 1998
on-the-job injury and worker’s compensation claim.  However, he
stated that because his attorney told him not to worry about these
debts, that the debts would be paid when his employer provided the
money, he did not believe that they constituted delinquent debts
that required affirmative answers on the QNSP form.  TR at 227-228.

The individual’s wife testified that she has been married to the
individual for nine years and that, since their marriage, she has
managed the family’s finances.  She stated that she believed that
her husband had been advised by his attorney in his worker’s
compensation case to wait until the case was settled before he paid
his related medical bills.  TR at 90-91.  She stated that other
than the court judgment and the medical bills relating to the
individual’s worker’s compensation claim, she and her husband were
not aware of any outstanding debts until the DOE provided the
individual with a list of unpaid creditors at his 2008 PSI.  TR at
91-92. 

I find that the individual has not supported his assertion that the
attorney in his worker’s compensation case advised him not to pay
the medical bills connected with his claim.  The letter from this
attorney submitted in this proceeding states only that the
individual’s worker’s compensation case “is still pending” and that
“we are waiting for this case to be set for a hearing in front of
the worker’s compensation board.”  September 16, 2009 letter from
the individual’s worker’s compensation claim attorney to his
attorney in this proceeding, Individual’s Exhibit 3.  Under these
circumstances, I cannot find that the individual was reasonably led
to believe that his outstanding medical bills were not delinquent
debts. Even if the individual had been advised not to pay his
medical bills, the individual should have answered “yes” to
questions 28(a) and 28(b) on the QNSP form, and provided an
explanation for why he had not paid those debts.  Accordingly, I
find that the individual deliberately provided false answers to
these questions.  

False statements by an individual in the course of an official

inquiry regarding a determination of eligibility for DOE access
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authorization raise serious issues of honesty, reliability, and

trustworthiness.  The DOE security program is based on trust, and

when a security clearance holder breaches that trust, it is

difficult to determine to what extent the individual can be trusted

again in the future.  See e.g. Personnel Security Hearing, Case No.

VSO-0281 (1999), aff’d, Case No. VSA-0281 (2000) (terminated by

Office of Security Affairs, 2000).  However, if the individual

demonstrates that the erroneous answers provided on his 2008 QNSP

were an isolated event and unlikely to be repeated, the passage of

time during which the individual demonstrates honesty and integrity

eventually will mitigate the concerns arising from that instance of

falsification.  See Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information, Guideline E,

Paragraph 17(c) at  http://www.archives.gov/isoo/pdf/hadley-

adjudicative-guidelines.pdf (December 29, 2005).  

At the hearing, the individual presented the testimony of his co-
worker and his pastor concerning his honesty, reliability and
trustworthiness.  His co-worker stated that he has worked with the
individual for about a year and eight months, and found him to be
a very conscientious and trustworthy co-worker.  He stated that
when the individual borrows money from him, “he comes up with it
right away and gives it back.”  TR at 63,64, 69.  His pastor
testified that he has known the individual as a parishioner for
about three years, and that the individual tithes regularly and has
been asked to preach on several occasions.  He stated that the
individual has been truthful “on everything he has ever dealt with
me about.”  TR at 72-74.  This testimony provides some support for
the individual’s assertion that he strives to be honest and
reliable in his personal life.  In addition, I find that at the
hearing, the individual provided full, frank and truthful answers
to the questions put to him by the DOE counsel and myself.  

Nevertheless, I do not believe that the individual has mitigated
the DOE’s Criterion F concerns at this time.  The individual’s QNSP
form, containing three false answers, was submitted on March 5,
2008, less than one year and seven months prior to the hearing in
this matter.  As recently as his September 2008 PSI, the
individual’s responses to questions about his overdue debts were
vague and minimized the extent of his financial problems.
Moreover, as discussed below, as of the date of the hearing, the
individual had not yet demonstrated his reliability by resolving
the outstanding debts identified by the DOE in its Notification
Letter.  The individual must demonstrate honesty for a substantial
period of time, and fully resolve the DOE’s financial concerns
before he can mitigate his related Criterion F concerns.

C. Criterion L Concerns Regarding Financial Irresponsibility

The individual stated that he believes that in most respects he and

his family have managed their finances responsibly in recent years.
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3/ In this regard, I find that the hearing testimony and the

information on monthly income and expenses submitted by the

individual indicate that his family’s monthly expenses do not

exceed his monthly income.  See Individual’s Updated Monthly Budget

submitted on October 5, 2009.

He testified that he and his wife live within their means, and are

committed to tithing to their church.  TR at 211. 3/    He stated

that his 1997 bankruptcy took place during his former marriage, and

that his former wife’s financial irresponsibility was a problem in

that marriage.  He asserted that his former wife continued to incur

debts in his name, without his permission, after their separation

and divorce.  TR at 213.  He stated that recently, with the help of

his adult son, he established an account with Credit Keeper, a

credit protection service, to protect his identity from being used

fraudulently by his ex-wife and others.  TR at 208, Individual’s

Exhibit 12.  

The individual testified that until recently, his wife has managed

all of the family finances.  He stated that he did not know prior

to his September 2008 PSI that there were unpaid bills in addition

to the medical bills relating to his workman’s compensation claim.

He and his wife both testified that they never received any letters

or phone calls from collection agencies concerning these unpaid

bills.  TR at 213-15, 92.  He testified that after he was

questioned about the his credit report at the 2008 PSI, he has

become more involved in the family finances.  TR at 215.  His wife

stated that she and the individual and his adult son are attempting

to contact all of the delinquent account creditors listed on his

March 2008 Credit Report, and that they have made full or partial

payments to several of these creditors.  TR at 89-109.  The

individual’s Exhibit 4 consists of receipts from a debt collector

indicating that between July 1996 and August 2009, the individual

had paid a total of $1,904 in overdue medical bills.  The

individual’s Exhibit 5 indicates that in 2009, he made payments

totaling $50 on overdue medical bills to another debt collector.

The individual’s Exhibit 9 lists six creditors and their phone

numbers under the heading “Accounts to be Satisfied”.  

The individual stated that at his 2008 PSI, he did not expect to be

questioned about his finances, and because his wife handled the

family finances, he was not prepared to discuss them.  As a result,

he stated that his responses gave the false impression that he was

unconcerned about his debts.  TR at 215-216. 
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The individual testified that he now realizes that he needs to pay

the court judgment against him, even though his workman’s

compensation dispute with his former employer has not been

resolved.  At the hearing, he stated that he would contact the

court and begin to make payments on the outstanding judgment.  In

a post-hearing submission, his counsel indicates that the

individual and his wife contacted the court, and have paid $100

towards the April 2002 judgment of $3,067.  See October 5, 2009

email from the individual’s counsel’s legal associate to the

parties, Enclosure 1 to Notification Letter at 2.

At the hearing, the DOE security specialist testified that he had

reviewed a copy of the individual’s September 18, 2009, credit

report (DOE Exhibit 11), which documents the changes that have

taken place in the individual’s credit history since the March 2008

Credit Report, which served as the basis for concerns set forth in

the Notification Letter.  He testified that on the September 2009

credit report, there are eighteen or nineteen accounts in arrears,

and that at least five new accounts totaling more than $1,500

appear to have become delinquent since March 2008.  TR at 55-56.

He stated that all of the delinquent accounts on the September 2009

credit report total $5,612, but that this amount does not include

several components used to calculate the $17,411 in overdue debts

set forth in the Notification Letter.  TR at 46-49.  These

components include the individual’s unpaid court judgment, the

collection accounts that appeared on the March 2008 credit report

that were dropped from the September 2009 credit report because

they were more than seven years old, and the collection accounts

provided by CBM Account Service that did not appear on the March

2008 credit report.  TR at 48, 54-56, 58.  The DOE security

specialist testified that based on the new delinquencies appearing

on the September 2009 credit report, he believes that the

individual’s current overdue debts now total more than the $17,411

set forth in the Notification Letter.  TR at 49.

I find that the individual has failed to mitigate the DOE

Criterion L financial concerns.  I am not convinced that the recent

efforts of the individual and his wife to begin to pay off these

outstanding debts mitigate the DOE’s concerns.  The individual’s

debts arose primarily from his past medical expenses, and the DOE’s

Adjudicative Guidelines do provide that a factor supporting

mitigation of a financial problem is a showing that the problem was

caused by a condition such as an unexpected medical emergency that
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4/ See Adjudicative Guidelines for Determining Eligibility for

Access to Classified Information, Guideline F, Paragraph 20, at

http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf

(December 29, 2005).

5/ In a post-hearing filing, the individual’s counsel submitted

documentation indicating that in addition to paying $100 towards

the individual’s overdue court judgment, the individual’s family

paid an additional $130 in overdue medical bills.  See October 5,

2009 email from Individual’s Counsel’s Legal Associate to Hearing

Officer.  This rate of payment indicates that the individual will

require a substantial amount of time to repay his family’s overdue

debts.

was largely beyond a person’s control. 4/    However, this showing

must be coupled with other factors supporting mitigation.  These

other factors include showings that: (1) the individual acted

responsibly under the circumstances when dealing with the financial

emergency; (2) there are clear indications that the individual’s

financial problem is being resolved or is under control; and (3)

the individual has initiated a good faith effort to repay overdue

creditors or otherwise resolve his debts.  Id.  As discussed above,

the individual’s March 2008 and September 2009 credit reports

indicate that he continues to have outstanding overdue debts

relating to his unresolved workman’s compensation claim, and there

is no clear indication of when or how he will repay all of these

debts.  While he incurred these debts due to an unexpected medical

emergency, they were incurred more than five years ago, and the

individual already has had ample time to repay them.  Based on the

analysis provided by the DOE security specialist, I find that his

family’s recent efforts to make payments on his overdue debts have

not yet reduced his overall indebtedness. 5/    To the contrary,

unpaid medical bills relating to his wife’s 2008 automobile

accident have appeared on his September 2009 credit report.  TR at

51.  Finally, the individual has documented only a $100 payment on

his $3,067 court judgment from 2002.  Accordingly, I find that he

has not met the Adjudicative Guidelines criteria for mitigating a

financial concern.  

Previous decisions issued by OHA Hearing Officers have held that

once there is a pattern of financial irresponsibility, the

individual must demonstrate a sustained, new pattern of financial

responsibility for a period of time that is sufficient to

demonstrate that a recurrence of the past pattern is unlikely.

Personnel Security Hearing, Case No. VSO-0108 (1996); Personnel

Security Hearing, Case No. VSO-0240 (1999).  After reviewing all
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the evidence in the record, I find that the individual continues to

have significant overdue debt, and that he has not yet made

substantial progress in repaying his past debts or preventing his

family from incurring new debt delinquencies.  Under these

circumstances, I conclude that the individual has not mitigated the

Criterion L financial concerns identified in the Notification

Letter.

V. CONCLUSION

For the reasons set forth above, I find that the DOE properly

invoked Criteria F and L concerning the individual’s eligibility

for access authorization.  After considering all of the relevant

information, favorable or unfavorable, in a comprehensive and

common-sense manner, I conclude that the individual has not

mitigated the DOE’s Criterion F concern relating to his failure to

correctly answer three questions on his 2008 QNSP form.  I further

conclude that the individual has not mitigated the Criterion L

concerns relating to the individual’s failure to repay overdue

debts.  Accordingly, I cannot find that granting the individual an

access authorization would not endanger the common defense and

would be clearly consistent with the national interest.  It is

therefore my conclusion that the individual should not be granted

an access authorization.  The individual or the DOE may seek review

of this Decision by an Appeal Panel under the regulation set forth

at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: December 23, 2009
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DECISION AND ORDER 
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Hearing Officer’s Decision 

  
Case Name:  Personnel Security Hearing 
 
Date of Filing:  May 14, 2009 
 
Case Number:  TSO-0754 
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to obtain an access 
authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1  In this decision, I will consider whether, on the basis of the 
testimony and other evidence in the record or this proceeding, the individual should be granted 
an access authorization.  For the reasons discussed below, I have determined that the individual 
should not be granted an access authorization. 
 
I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 

In the course of processing the individual’s request for access authorization, the local DOE 
security office (LSO) obtained information that raised a number of concerns about her eligibility.  
The concerns relate to the individual’s history of alcohol abuse, the inadequate treatment of that 
condition, and her lack of insight into the condition.  After conducting a Personnel Security 
Interview (PSI) with the individual, the LSO determined that she had not resolved its concerns, 
and referred her to a DOE-sponsored psychiatrist (DOE psychiatrist) for evaluation of its 
concerns. The DOE psychiatrist evaluated the individual in October 2008, and issued a report in 
which he expressed his opinion that the individual suffered from alcohol abuse and depression.   

                                                 
1     Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
DOE’s possession created a substantial doubt concerning her eligibility for access authorization.  
Specifically, the LSO characterized this information as indicating that the individual suffered 
from alcohol abuse, a mental condition that may cause a defect in judgment or reliability.  Ex. 2 
(citing 10 C.F.R. § 710.8 (h), and (j)).2   
 
The Notification Letter informed the individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for access 
authorization.  The individual requested a hearing, and the LSO forwarded the individual’s 
request to the Office of Hearings and Appeals (OHA).  The Director of the Office of Hearings 
and Appeals appointed me as the Hearing Officer in this matter on May 15, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, four supervisors and co-workers, and the DOE psychologist.  The transcript of the 
hearing will be hereinafter cited as “Tr.”  The LSO submitted seven exhibits into the record prior 
to the hearing, and the individual submitted 13 exhibits. 
 
II.   Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to the individual’s access authorization 
eligibility in favor of national security.  Id.  
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 

                                                 
2   Criterion H relates to information that a person has “[a]n illness or mental conditional of a nature which, in the 
opinion of a . . . licensed clinical psychologist, causes or may cause a significant defect in judgment or reliability.”  
10 C.F.R.§ 710.8(h) (Criterion H).  Criterion J relates to information that a person has “been, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.”  10 C.F.R.§ 710.8(j) (Criterion J).   
 
3     Those factors include the following:  the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, including knowledgeable participation, the frequency and recency of the conduct, the 
individual’s age and maturity at the time of the conduct, the voluntariness of the individual’s participation, the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuance or recurrence, and 
other relevant and material factors.   
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individual’s access authorization should not be granted.  The specific findings that I make in 
support of this decision are discussed below.   
III.   The Notification Letter and the Security Concerns 
 
In the Notification Letter, the LSO sets forth its concerns regarding the individual’s eligibility for 
access authorization and the facts that support each of those concerns. The LSO cites the 
following derogatory information as a basis for its security concerns under Criterion H.  During a 
November 28, 2007, personnel security interview, the individual admitted that she had called the 
local “Suicide Hotline” on one occasion because she had consumed alcohol to excess and was 
feeling depressed.  The LSO also relies on the DOE psychologist’s opinion that the individual 
suffers from “inadequately treated depression and alcohol abuse.”  See Ex. 7 (Evaluation 
Report).  As derogatory information underlying its concerns Criterion J, the LSO cites the same 
facts that formed the basis for its Criterion H concerns.  In addition, it states that the individual 
admitted at the personnel security interview that she had attended Alcohol Anonymous meetings 
from February to May 2006, while continuing to consume alcohol, and that she was last 
intoxicated on her birthday, roughly three weeks before that interview. 
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding an individual’s eligibility for access authorization under 
Criteria H and J.  A mental condition such as alcohol abuse can impair a person’s judgment, 
reliability and trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information issued by the Assistant to the President for National Security 
Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at Guideline I; 
Personnel Security Hearing, Case No. TSO-0357, 29 DOE ¶ 82,975 (October 26, 2006).4  In 
addition, the excessive consumption of alcohol itself is a security concern because that behavior 
can lead to the exercise of questionable judgment and the failure to control impulses, which in 
turn can raise questions about a person’s reliability and trustworthiness.  See Adjudicative 
Guidelines at Guideline G; Personnel Security Hearing, Case No. TSO-0442, 29 DOE ¶ 83,057 
(July 25, 2007).   
 
IV.   Findings of Fact 
 
The individual received counseling for depression for a short period in the late 1980s or early 
1990s.  Ex. 6 (Transcript of November 28, 2007, PSI) at 5.  In 1993, a friend told her she was 
taking Prozac, an anti-depressant prescription medication, to help her lose weight, and she 
decided to do the same.  Transcript of Hearing (Tr.) at 35.  In an attempt to obtain Prozac for 
herself, the individual told her doctor that she was “feeling down,” though that was not the truth, 
and he prescribed Effexor, a newer anti-depressant, rather than Prozac.  Id. at 35, 40.   From 
1993 until she stopped taking Effexor in 2007, the individual suffered numerous side effects of 
the drug, including insomnia, night sweats, suicidal ideations, and irritable bowel syndrome.  Ex. 
6 at 7.  During that same period, the individual also consumed alcohol excessively:  she 
estimated that she would drink five to six glasses of wine at a sitting.  Id. at 14.  She believes her 

                                                 
4     Decisions issued by the Office of Hearings and Appeals after November 19, 1996, are available on the OHA 
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  
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heavy drinking is attributable to yet another side effect of the Effexor:  a compulsion to drink 
alcohol.  Tr. at 36.   
 
One evening in February 2007, the individual phoned the local suicide hotline, feeling a need to 
talk to someone.  Id. at 34.  She had been under a great deal of work-related stress, she was 
newly married, her husband was out of town, and she had, in her opinion, “had too much to 
drink.”  Ex. 6 at 3-4.  She had no suicidal ideations at the time, but she had had them in the past.  
Tr. at 46.  Following up on that call for help, her physician referred her to a psychologist for 
counseling, and she attended Alcoholics Anonymous (AA) meetings from February through 
May 2007.  Ex. 6 at 13.  Then, in April 2007, her insurance company stopped covering the cost 
of her Effexor and she could not afford to pay for it herself.  Tr. at 36.  Having run out of her 
medication, she stopped taking it “cold turkey,” rather than gradually reducing her dosage, as is 
recommended.  Ex. 6 at 8.  Her doctor attempted to ease her withdrawal symptoms by 
prescribing less expensive anti-depressants including, ironically, Prozac, to little avail.  Id.; Tr. at 
36.   After she successfully weaned herself from Effexor, she felt much better; all of her side 
effects, including excessive drinking, disappeared.  Ex. 6 at 8.  Because she attributed her 
excessive drinking to a side effect of Effexor and not to any personal health matter, she 
discontinued counseling with the psychologist and attendance at AA meetings.  Tr. at 35; Ex. 6 
at 13 (“If you’re not an alcoholic, you’re not supposed to be” at AA meetings.) 
 
During her PSI in November 2007, the individual stated that she was currently consuming two to 
four glasses of wine in the evening, five or six days per week.  Id. at 12.  The DOE psychologist 
then evaluated the individual regarding her history of alcohol use and depression.  In his 
evaluation report, the DOE psychologist concluded that the individual “presents with a condition 
of inadequately treated depression and substance abuse, a lack of self-responsibility relative to 
these conditions, and the likelihood that she will show continued poor judgment and lack of 
responsibility in the future.”  Ex. 7 (October 2, 2008, Psychological Evaluation Report) at 5.  In 
his report, the DOE psychologist observed that the individual firmly maintains that the Effexor is 
entirely responsible for her excessive drinking and that “now that she has discontinued use of the 
medicine, her current drinking activity is not indicative of any problems.”  Id. at 4.  While the 
DOE psychologist recognized that her excessive drinking may have been a maladaptive response 
to the side effects of Effexor, he found no indication that her alcohol problem was resolved when 
she stopped taking the medication.  Id. at 5.  The individual’s insistence on blaming Effexor for 
her excessive drinking caused him to question her ability to “be self-responsible should problems 
of depression and/or substance abuse arise.”  Id.  
 
V.  Hearing Officer Evaluation of the Evidence 
 
A.  Diagnosis of Alcohol Abuse 
 
At the hearing, the DOE psychologist defended his diagnosis of alcohol abuse.  He stated that he 
relied on the Diagnostic and Statistical Manual of the American Psychiatric Association, Fourth 
Edition, Text Revised, for his diagnoses of alcohol abuse and depression, though he 
acknowledged that a less conservative diagnostician might have found the individual suffers 
from alcohol dependence rather than abuse.  Tr. at 77.  He stated that the results of the 
psychological tests the individual took at his request showed no clinical indications of substance 
abuse, but they did indicate that she was attempting to portray herself in the best light, a common 
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phenomenon when the testing is performed for employment or qualification purposes.  His 
opinion was that the individual either truly believed that she had no alcohol-related problems or 
was denying or minimizing them to herself and others.  Id. at 58, 61.    He addressed a report 
submitted into the record by a psychologist on behalf of the individual, concurring with that 
psychologist’s opinion that, on the basis of testing and the individual’s self-report, she does not 
suffer from alcohol abuse.  His diagnosis is different, he maintains, because he had the benefit of 
access to medical records and other historical information that the other psychologist did not.  Id. 
at 58-60.  The individual’s history included a long period of excessive drinking (a self-report of 
consuming one to two bottles of wine in a sitting), blackouts, and increased tolerance.  Id. at 53, 
84.   
 
The DOE psychologist also addressed the individual’s belief that her excessive drinking was 
attributable to taking Effexor.  Side effects from the medication are rare, but possible, and 
include alcohol abuse.  Id. at 68-69.  He would not express an opinion whether Effexor literally 
induced the individual to drink excessively, but he believed that she had self-treated other side 
effects of the medication, such as agitation and insomnia, with alcohol, for many years.  Id. at 71.  
While he acknowledged that it might be reasonable for her to attribute her heavy alcohol use to 
Effexor, he noted that only some people will self-treat such side effects with alcohol, and some 
of those will notice they are not handling the alcohol with good judgment and seek other 
solutions.  Id. at 56, 71.   Regardless of the cause of excessive alcohol use, once it begins, it takes 
on “a life of its own.”  Id. at 74.  Even though she has stopped taking Effexor, the DOE 
psychologist stated that the individual remains profoundly vulnerable to relapse.  Id. at 70-71.  
Her vulnerability is enhanced by the significant level of alcohol abuse she suffered, including 
blackouts and increased tolerance.  Id. at 74.  Because of this level of abuse, the DOE 
psychologist believed that the alcohol abuse was not “completely contingent on the use of 
Effexor,” and consequently had concerns that “will well outlive the stop date of the Effexor.”  
Id.5   Based on the expert testimony presented in this proceeding, I find that the individual suffers 
from alcohol abuse, an illness or mental condition that raises significant security concerns under 
both Criterion H and Criterion J. 
 
B.  Rehabilitation or Reformation from Alcohol Abuse 
 
An individual who is diagnosed with alcohol abuse may mitigate the security concerns raised by 
the condition through a demonstration of rehabilitation or reformation.  Rehabilitation from 
alcohol abuse includes participation in a counseling or treatment program and a modification or 
elimination of alcohol consumption.  Reformation from alcohol abuse includes acknowledgment 
of alcohol issues and the establishment of a pattern of responsible alcohol use.  See Adjudicative 
Guidelines at Guideline G, ¶ 23(b), (c), (d).  Mitigation may also be shown by demonstrating that 
“so much time has passed, or the behavior was so infrequent, or it happened under such unusual 

                                                 
5     The record was not well developed regarding the individual’s depression, as the focus of the LSO’s concern was 
on her alcohol abuse.  Moreover, at the hearing, the DOE psychologist testified that he lacked sufficient information 
from the individual to determine whether she had been depressed in the past or is vulnerable to depression in the 
future.   Id. at 81-82.  I find that the evidence in the record regarding the individual’s depression does not constitute 
derogatory information under Criterion H, and that the individual’s alcohol abuse alone falls within the parameters 
of that criterion.  
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circumstances that it is unlikely to recur or does not cast doubt on the individual’s current 
reliability, trustworthiness, or good judgment.”  Id. at ¶ 23(a).   
 
After considering the testimony he heard during the hearing, the DOE psychologist expressed his 
reservations concerning the individual’s future use of alcohol.  As of the hearing, the individual 
was still drinking, though the DOE psychologist stated that he was not confident of her self-
reported level of drinking.  Id. at 86.  He expressed concern that she was drinking at all, in light 
of his diagnosis of alcohol abuse.  Id. at 89.  Of greater concern to the DOE psychologist than her 
present alcohol consumption is her “approach to the problem” of alcohol abuse.  Id. at 87.  By 
attributing her alcohol abuse over a 13-year period to a side effect of a medication she has now 
discontinued, she is not, in the psychologist’s opinion, exercising good judgment or taking any 
responsibility for the problem.  Id. at 56.  This reasoning permits her to believe that there is 
nothing she needs to address about this problem; she feels invulnerable to relapse because she no 
longer takes Effexor.  Id. at 54, 78.  The DOE psychologist’s opinion is that the individual’s 
approach to her alcohol abuse demonstrates that she is in denial that she has such a problem and 
lacks insight into this illness.  Id. at 75.  See also Ex. M (June 23, 2009, Evaluation Report of 
Individual’s Psychologist) at 5 (“It is likely that [the individual] lacks insight into both herself 
and others.”).  Because she has engaged in excessive alcohol consumption in the past to address 
other problems, the DOE psychologist testified that alcohol abuse is her repertoire of remedies, 
and she may resort to it when facing future challenges.  Id. at 77.  She is vulnerable to a relapse, 
and does not recognize that vulnerability.  Id. at 80.  In light of her history of serious alcohol 
abuse, including blackouts and increased tolerance, the DOE psychologist expressed his opinion 
that the evidence of two years of responsible drinking was not sufficient to resolve his concerns 
regarding potential relapse.  Id. at 79.   
 
Balancing the evidence presented regarding the individual’s involvement with alcohol, I find 
negative elements in the facts before me that outweigh the positive ones. The individual contends 
that her alcohol abuse is in the past, and witnesses testified that she is an excellent worker, has 
never appeared to be intoxicated at work, and has consumed alcohol moderately, if at all, at 
recent social occasions.  Tr. at 6, 10, 13, 14, 19, 20, 24, 26.  She also contends that alcohol abuse 
is not likely to recur because she no longer uses Effexor, which she maintains was the cause of 
her excessive drinking.  For the same reason, she stopped attending counseling and AA meetings 
after three months.  While it is positive that the individual drinks responsibly, and in fact has not 
been intoxicated since November 2007, I am not convinced that she has the tools to successfully 
fend off a future relapse, should challenges arise.  Of primary concern to me is the individual’s 
frame of mind regarding future alcohol consumption.  Because she attributes her excessive 
alcohol consumption to the Effexor she no longer takes, it appears that she is confident that it 
cannot strike her again in the future.     
 
I share the DOE psychologist’s concern that she might well seek relief from future stresses 
through alcohol abuse.  Even though the record indicates that her history of excessive drinking 
coincided with her use of Effexor, it is risky to conclude that the medication is solely responsible 
for that behavior.  Counseling and treatment would provide insight and awareness about alcohol 
abuse, and would, at the very least, teach the individual how to recognize warning signs that her 
behavior toward alcohol may be changing for the worse.  By choosing not to participate in any 
form of treatment or counseling, the individual may be less likely on her own to avoid the pitfalls 
that alcohol has placed before her in the past.  In the end, the risk that she will resume drinking to 
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intoxication is simply too great to entrust her with access authorization.  See Personnel Security 
Hearing, Case No. TSO-0286, 29 DOE ¶ 82,945 (July 24, 2006) (no mitigation where absence of 
treatment in conjunction with failure to acknowledge alcohol problem).   
 
For all the reasons set forth above, I find that the individual has not demonstrated adequate 
evidence of rehabilitation or reformation from her alcohol abuse.  Nor do I find that the behavior 
is unlikely to recur.  Consequently, I must conclude that the individual has not mitigated the 
security concerns associated with her alcohol abuse under Criteria H and J. 
 
VI.  Conclusion 
 
As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(h) 
and (j) in determining that it could not grant the individual’s access authorization without 
resolving concerns raised by derogatory information it received regarding the individual.  For the 
reasons I have described above, I find that the individual has not sufficiently mitigated the 
security concerns raised in this case.  I therefore cannot find that granting the individual’s access 
authorization would not endanger the common defense and security and would be consistent 
with the national interest. Accordingly, I have determined that the individual’s access 
authorization should not be granted.  The individual may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 16, 2009 



*  The original of this document contains information which is subject to withholding from 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  May 20, 2009 
 
Case Number:  TSO-0755 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should be denied.     
 

I. Background 
 
The individual is an applicant for a security clearance.  In August 2008, the local DOE security 
office (LSO) received a background investigation of the individual which revealed issues related 
to excessive alcohol consumption.  Ex. 7 at 3.  In order to resolve questions and obtain additional 
information, the LSO conducted a Personnel Security Interview (PSI or Ex. 7) with the 
individual in September 2007.  The PSI did not resolve the concerns and the LSO referred the 
individual to a DOE Consultant-Psychiatrist (DOE Psychiatrist) for a psychiatric evaluation.   
 
In a written report dated November 16, 2007 (Psychiatric Report or Ex. 6), the DOE Psychiatrist 
set forth the results of the evaluation.  Based on his findings, the DOE Psychiatrist diagnosed the 
individual as suffering from Alcohol Abuse.  Id. at 1-2.  On September 29, 2008, the individual 
was re-evaluated by a DOE Consultant-Psychologist (DOE Psychologist) who memorialized his 
findings in a psychological evaluation report (Psychological Report or Ex. 8).  In the 
Psychological Report, the DOE Psychologist opined that the individual’s current level of alcohol 
consumption did not rise to the level of abuse but that the individual engaged in binge drinking 
and remained vulnerable to “binging” when the social circumstances permitted it.  Id. at 4.  The 
DOE Psychologist concluded that the individual drinks to the point of intoxication when in a 
“party mode,” which is a lapse in judgment that creates security concerns.  Id.  He further 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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concluded that without alcohol education and a period of demonstrated abstinence, the individual 
is at risk for significant lapses of judgment and a recurrence of binge drinking.  Id. at 5.    
 
On April 1, 2009, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding her eligibility to hold a 
security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of two potentially disqualifying criteria set forth 
in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j) (hereinafter referred to as 
Criteria H and J respectively).2  In addition, the LSO relates that the individual’s behavior has 
raised concerns pursuant to Guideline E of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Revised Adjudicative 
Guidelines).3  Ex. 2 at 3. 
 
Upon her receipt of the Notification Letter, the individual exercised her right under the Part 710 
regulations by requesting an administrative review hearing.  On May 27, 2009, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented her testimony and that of two witnesses.  The DOE Psychologist 
testified on behalf of the agency.  In addition to the testimonial evidence, the DOE submitted 10 
exhibits into the record and the individual tendered two exhibits.  The transcript taken at the 
hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by the DOE 
Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  
Documents submitted by the individual shall be cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria H and J, and Guideline E4 of the Revised 
Adjudicative Guidelines as bases for denying the individual’s application for a security 
clearance.  With regard to Criterion H, the LSO cites the opinion of the DOE Psychologist that 
the individual remains vulnerable to binge drinking.  Ex. 2 at 2.  He also opines that without 
involvement in Alcoholics Anonymous (AA) and six months of successful abstinence, the 
individual is at risk for significant lapses of judgment and a recurrence of binge drinking.  Id.  As 

                                                 
2 Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j). 

3 Guideline E relates to information that a person has engaged in “[c]onduct involving questionable judgment, lack 
of candor, dishonesty, or unwillingness to comply with rules and regulations [which] can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information.” Revised Adjudicative 
Guidelines at Guideline E. 
 
4 In the Notification Letter, the LSO cited only to Guideline E of the Revised Adjudicative Guidelines and failed to 
cite to 10 C.F.R. § 710.8, subsection (l) (Criterion L), which would have been the corresponding regulatory charge.  
Ex. 2 at 3.  Given that fact that the individual has had adequate notice of the DOE’s concerns, it is appropriate in my 
view to proceed even though Criterion L was not specifically invoked. 
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for Criterion J, the LSO cites the diagnosis of the DOE Psychiatrist that the individual suffers 
from Alcohol Abuse and relies on the following information: (1) in July 1992, the individual was 
arrested and charged with Driving Under the Influence (DUI); (2) the individual admitted that 
during every weekend in 1992, she drank 12 beers on Friday and 12 beers on Saturday; (3) the 
individual believes that she can drink 4-5 beers and operate a vehicle; and (4) she began drinking 
alcohol after her high school graduation when she was 17 years old.  Id. at 1-2.  The LSO further 
relates that the individual’s current alcohol consumption is 2-3 drinks at 1-3 times a month and 
that she sometimes drinks beer at parties 3-4 times a year and each time, drinks to intoxication 
(consuming 6-7 beers to get intoxicated).  Id.  With regard to Guideline E, the LSO alleges that: 
(1) while working at a hospital in 1999, the individual drank alcohol with a colleague on hospital 
property, even though she knew that it was against the rules; (2) the individual falsified her time 
card in 1994; and (3) the individual engaged in personal shopping during working hours while 
employed as a courier for a hospital.  Ex. 2 at 3. 
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H, alcohol use under Criterion J and conduct 
under Guideline E.  The security concerns associated with Criteria H and J and Guideline E are 
as follows.  As for Criterion H, a mental illness such as an alcohol disorder can cause a 
significant defect in a person’s psychological, social and occupational functioning which, in turn, 
can raise concerns from a security standpoint about possible defects in a person’s judgment, 
reliability, or stability.  See Guideline I of the Revised Adjudicative Guidelines.  With regard to 
Criterion J, the excessive consumption of alcohol itself is a security concern because that 
behavior can lead to the exercise of questionable judgment and the failure to control impulses, 
which in turn can raise questions about a person’s reliability and trustworthiness. See id. at 
Guideline G.  The excessive use of alcohol also raises a security concern because of its 
intoxicating effect.  “Because the use of alcohol at the very least has the potential to impair a 
user’s judgment and reliability, individuals who use alcohol to excess may be susceptible to 
being coerced or exploited to reveal classified matters.  These security concerns are indeed 
important and have been recognized by a number of Hearing Officers in similar cases.”  
Personnel Security Hearing, Case No. VSO-0417 (2001).5 Guideline E relates to information 
indicating that a person has engaged in conduct which can raise questions about an individual’s 
reliability, trustworthiness and ability to protect classified information.  See Guideline E of the 
Revised Adjudicative Guidelines.   
 

III. Findings of Fact 
   
The individual had her first drink of alcohol after her high school graduation at the age of 17.  
Ex. 7 at 9.  From 1992 until 1994, her alcohol consumption increased because she began 
socializing with people who drank a lot.  Id.  In 1992, the individual was arrested and charged 
with DUI after consuming about eight to ten beers with her ex-husband at a local bar.  Id. at 4.  
The individual left the bar alone to drive to her parents’ house and was subsequently stopped by 
the police at a roadblock.  Id.  The individual spent time in a holding cell but was released 

                                                 
5 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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shortly thereafter.  Id.  She later pled guilty to DUI and was fined and required to attend an 
alcohol awareness class.  Id.   
 
The individual claimed to have experienced no alcohol-related incidents from 1993 to 1998, 
however, in 1999 she was disciplined for drinking on hospital property while working as a 
security guard.  Id. at 10-11.  Although the individual was off-duty and in the parking lot, she 
knew that it was against hospital policy to consume alcohol on hospital property.  Id. at 11.  As a 
result of the incident, she received five days of unpaid leave.  Ex. 8 at 3-4; Ex. 7 at 11. 
 
In 2006 and 2007, the individual consumed alcohol at parties about “three to four times a year,” 
drinking to intoxication each time.  Ex. 7 at 6-7.  During this time, she became intoxicated after 
drinking “six or seven” beers.  Id. at 6.  The individual last recalled becoming intoxicated on 
New Year’s Eve of 2007 after consuming “eight to ten” beers.  Id. at 4.  The very next day she 
realized that she wanted to stop drinking and dates this experience as a decisive change in her 
attitude toward drinking and the frequency in which she consumes alcohol.  Ex. 8. at 4.   
 
In 2008, the individual’s alcohol consumption consisted of one or two beers with family 
members several times a month.  Ex. 7 at 7.  She described her alcohol use as “moderate” but 
claimed that she didn’t keep beer or alcohol in her home.  Id. at 8.  The individual’s parents do 
not condone her alcohol use and both believe that she should completely abstain from it.  Id. at 
14.  The individual’s aunt, a recovering alcoholic who is active in AA, has also expressed 
concern to the individual about her drinking.  Id. at 4.   
 

IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting her an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting her eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

V.  Analysis 
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I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should be 
denied because I cannot conclude that granting the access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest. 
10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 
A.  Criterion J 
 
In its Notification Letter, the LSO cites the 2007 diagnosis of the DOE Psychiatrist that the 
individual suffers from Alcohol Abuse.  Ex. 2 at 1.  When the individual was re-evaluated in 
September 2008, the DOE Psychologist noted that the individual’s alcohol consumption at the 
time of the psychological evaluation consisted of “no more than three beers, three nights per 
week.”  Ex. 8 at 3.  Based on this information, the DOE Psychologist concluded that the 
individual’s current alcohol consumption, if accepted as reported, would not be considered 
abusive but opined that the individual engaged in periods of “binge drinking” and remained 
vulnerable to “binging” when the social circumstances permitted it.  Id. at 3-4.  Accordingly, he 
recommended that the individual be re-evaluated in six months time when her involvement in 
AA and successful abstinence could be explored.  Id. at 5.  The DOE Psychologist further opined 
that without abstinence, the individual is at risk for “significant lapses of judgment” and a 
“recurrence of binge drinking.”  Id.    
 
During her 2007 PSI, the individual reported that in 2006 and 2007, she consumed alcohol at 
parties about “three to four times a year.”  Ex. 7 at 6-7.  She recalled drinking to intoxication 
each time, which she defined as consuming “six or seven” beers.  Id. at 6.  In 2008, the 
individual’s alcohol consumption purportedly consisted of one or two beers with family 
members several times a month.  Id. at 7. According to the individual, she reportedly drank more 
alcohol in 1992 than she did on occasions in 2006 to 2008.  Id. at 9.   
  
At the hearing, the individual explained that her “binge drinking”6 was “years ago” and that she 
hasn’t consumed “that amount” of alcohol for a few years.  Tr. at 47.  She testified that she 

                                                 
6 The individual’s pattern of binge drinking falls comfortably within the range of consumption that OHA Hearing 
Officers have found to constitute habitual use of alcohol to excess.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0393 (2006) (binge drinking all night on weekends once every two or three months found to constitute habitual 
use to excess); Personnel Security Hearing, Case No. TSO-0453 (2007) (drinking to intoxication once or twice per 
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continued to drink “regularly” until one year ago but that it hasn’t been “to the binge drinking 
point.”  Id. at 59.  The individual maintained that she has been sober since January 2009 and has 
enrolled in substance abuse classes that are scheduled to begin shortly after the hearing.  Id. at 
51; 60.   
 
The DOE Psychologist was present during the entire proceeding and listened to all of the 
testimony in the case before testifying.  He remained firm in his opinion that the individual had 
engaged in binge drinking and underscored the significance of alcohol education and a network 
of support to assist the individual in avoiding future relapses.  Tr. at 75.  To support her claim of 
sobriety, the individual submitted a report at the hearing from a substance abuse counselor, 
which indicates that she was evaluated for substance abuse issues in August 2009.  Ind. Ex. A.  
In his report, the individual’s counselor noted that although the individual had reported at least 
six months of abstinence from alcohol,7 he believed that she remained vulnerable to relapse.  Id.  
He therefore recommended that the individual complete 15 hours of alcohol and drug addiction 
education and a minimum of three AA meetings for one year. 8  Id.   
 
In the administrative review process, Hearing Officers accord deference to the expert opinions of 
mental health professionals regarding the issue of rehabilitation or reformation. See Personnel 
Security Hearing, Case No. TSO-0562 (2008), Personnel Security Hearing, Case No. TSO-0462 
(2007).  The DOE does not have a set policy on what constitutes rehabilitation and reformation 
from an alcohol disorder, but instead makes a case-by-case determination based on the available 
evidence.  In the end, I must exercise my common sense judgment in determining whether an 
individual’s access authorization should be granted after considering the applicable factors set 
forth in 10 C.F.R. § 710.7(c).   
 
Based on the testimony and evidence in record, I am convinced that the individual remains at 
risk for future problems with alcohol.  First, there are two experts who currently believe that the 
individual has a problem with alcohol.  Ind. Ex. A; Tr. at 68-77.  The individual has also 
admitted that she currently has a “problem” with alcohol.  Tr. at 51.  Second, both the DOE 
Psychologist and the individual’s counselor believe that without the proper treatment, the 
individual remains vulnerable to relapse.  Ind. Ex. A.  While it is a positive factor that the 
individual had enrolled in a treatment program prior to the hearing, that alone is not sufficient to 
allay the concerns associated with her past alcohol use.  Tr. at 60.  Third, I am reluctant to 
measure the length of the individual’s sobriety from January 2009.  In her August 2009 

                                                                                                                                                             
month found to be habitual use to excess).  The phrase “user of alcohol habitually to excess” is not set forth in the 
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision as a formal psychiatric 
diagnosis, nor is it defined in the Part 710 regulations. However, OHA Hearing Officers have addressed the 
application of this phrase in numerous Decisions, and have defined it as properly applying to individuals who drink 
to intoxication as a customary practice or pattern.  See, e.g., Personnel Security Hearing, Case No. TSO-0793 
(2009). 
 
7 During an evaluation with her counselor on August 7, 2009, the individual reported being abstinent from alcohol 
since November 2008.  Ind. Ex. A. 
 
8 The individual’s counselor based his opinion on the DOE Psychological Evaluation and the results of the Michigan 
Alcohol Screening Test (MAST), the National Council on Alcohol screening test (NCA) and the one to one 
evaluation.  Ind. Ex. A.  
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evaluation, which occurred one month before the hearing, the individual reported her sobriety 
date to her counselor as November 2008.  Ind. Ex. A.  However, at the hearing, the individual 
reported that she has been sober since January 2009.  Tr. at 51.  To corroborate her statement, 
she presented the testimony of her boyfriend who recalled that the individual stopped drinking 
“around winter time,” about “eight or nine months” ago.9  Id. at 19-20; 22.  Based on my 
observation of the individual’s demeanor at the hearing and my assessment of her credibility in 
that venue, I am not convinced that she stopped drinking in January 2009.  Further, I did not find 
credible the testimony of the individual’s boyfriend who claimed that the individual has 
abstained from alcohol.  Finally, the individual lacks an adequate support system and continues 
to socialize with family members who drink.  Id. at 20; 45-48; 63-76.  Using my common sense 
judgment, I cannot find that the individual has demonstrated adequate rehabilitation or 
reformation from her binge drinking.  Based on the foregoing, I find that the individual has not 
mitigated the security concerns with respect her alcohol use under Criterion J.    
 
B.  Criterion H  
 
With regard to Criterion H, the LSO cites the opinion of the DOE Psychologist that the 
individual remains vulnerable to binge drinking.  Ex. 8 at 4.  However, the invocation of a 
Criterion H concern requires information that supports the claim that a person has “[a]n illness or 
mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical 
psychologist, causes or may cause, a significant defect in judgment or reliability.”  10 C.F.R. § 
710.8(h).  Based on the record before me, it is not clear that the individual suffers from a 
diagnosable mental health condition.  I therefore find that the Criterion H concern regarding the 
individual’s mental health is not properly before me. 
 
C.  Guideline E  
 
As mentioned above, the LSO also alleges that the individual’s behavior in 1994 and 1999 has 
raised a security concern under Guideline E.  Additionally cited as derogatory information was 
the fact that the individual engaged in personal shopping during working hours while employed 
as a courier for a hospital.   
 
Based on my review of the record and all of the applicable factors and mitigating conditions, I 
find that the individual has mitigated the concern with respect to her past conduct.10  First, the 
individual’s behavior happened 10-15 years ago.  Second, at the time of this behavior, the 
individual was a young woman with few responsibilities.  Tr. at 51-52.  The individual has now 
matured and made significant changes in her lifestyle.  Id. at 51-57.  She currently raises two 

                                                 
9 The individual and her boyfriend have known each other for almost 15 years and have been dating for almost one 
year and a half.  Tr. at 17.  They currently see each other before and after work and also on the weekends.  Id. at 23-
24.  The individual’s boyfriend testified that although he currently drinks alcohol, he has not seen the individual 
drink in “a long time” nor does the individual consume alcohol when she is with him.  Id. at 19-20. 
 
10 Mitigating Condition 17(c) states that an individual can mitigate a security concern with regard to personal 
conduct where the offense is so minor, or so much time has passed, or the behavior is so infrequent, or it happened 
under such unique circumstances that it is unlikely to recur and does not cast doubt on the individual’s reliability, 
trustworthiness, or good judgment.  See Guideline E of the Revised Adjudicative Guidelines. 
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teen-aged children and has made her career and home-life her priorities.  Id.  Finally, she has 
avoided alcohol-related incidents since the time of the last incident, a period of at least 10 years.  
Therefore, I find that the individual’s past conduct does not cast doubt on her reliability, 
trustworthiness, or good judgment.      
 
VI. Conclusion 
 
Based on the foregoing, I find that the Criterion H concerns associated with the individual’s 
mental health are not properly before me.  I further find the individual has successfully addressed 
the Guideline E concerns associated with her conduct.  However, I find that she has failed to 
mitigate the Criterion J concerns associated with her alcohol use.  The individual has therefore 
failed to demonstrate that granting her access authorization would not endanger the common 
defense and security and would be consistent with the national interest.  Accordingly, I find that 
the individual’s access authorization should be denied.  Any party may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 6, 2010 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
                                                           September 9, 2009 
  
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   May 28, 2009 
 
Case Number:   TSO-0758 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should restore the 
individual’s access authorization. 
 

I. Background 
 
The local security office (LSO) suspended the individual’s access authorization and 
issued him a Notification Letter with a Statement of Charges that cites a Criterion J 
security concern.  Criterion J includes habitually using alcohol to excess or being 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as 
suffering from alcohol abuse.  10 C.F.R. § 710.8(j).  The LSO alleges that: 
 

1) In 1990, the individual was cited for Driving with an Open Container; 
 

2) From 2000 to 2005, his wife had concerns about his drinking; 
 

3) In early 2006, he drank straight whiskey and increased his drinking, which 
became a problem.  His wife became increasingly concerned, but he took no 
action; 

 
4) Since early 2006, on six occasions he drank a fifth of whiskey in one day; 

 
5) In late 2007, he noticed a dent in his truck.  He suspected that he had hit 

something while he was driving during an alcohol-induced blackout; 
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6) In January 2008, he was arrested for Aggravated Driving While Intoxicated 
(DWI) and Leaving the Scene of an Accident.  He had no memory of the accident 
he caused; 

 
7) In November 2008, a DOE-consultant psychiatrist diagnosed the individual with 

Alcohol Abuse. 
 
DOE Exh. 1 (Notification Letter and Statement of Charges, Mar. 6, 2009). 
 
The Statement of Charges also cites a Criterion L security concern.  Criterion L includes 
“unusual conduct” and “circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual 
may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.”  10 C.F.R.  
§ 710.8(l).  The Criterion L security concern stems from the individual’s above-described 
alcohol-related arrests.  DOE Exh. 1 (Notification Letter and Statement of Charges, Mar. 
6, 2009). 
 
The individual requested a hearing to respond to the LSO’s security concerns, and I 
conducted the hearing on July 24, 2009.  The individual represented himself.  The 
individual testified and called the following witnesses: his Employee Assistance Program 
(EAP) counselor, his wife, his Alcoholics Anonymous (AA) sponsor, his church friend, 
his friend, and his supervisor.  The DOE counsel called the DOE-consultant psychiatrist. 
 
At the hearing, the individual stated that he does not dispute the truth of the allegations in 
the Statement of Charges, except that he no longer suffers from Alcohol Abuse.  Tr. at  
5-6. 
 

II. Summary of Hearing Testimony 
 
A. The Individual 
 
The individual testified that he began drinking at age 17 or 18.  Id. at 13.  He first drank 
to intoxication in college, where he drank to intoxication often.  He said, “I personally 
think that something inside me was prepared to abuse alcohol perhaps my whole life. . . . 
[T]he onset of that difficulty waited until . . . I was in my mid-40’s.”  Id. at 17.  
“[A]lcoholism took over.”  By “alcoholism,” he means drinking that he cannot control 
that has consequences.  Id.   
 
By 2003, he began to drink “more heavily.”  Id. at 13.  His drinking caused him “more 
and more problems.”  Id. at 18.  He thought, “I can handle this quietly on my own.”  He 
wanted to avoid the embarrassment of telling people of his problem.  Id.   
 
The individual’s wife became concerned about his drinking, and he tried to hide it.  Id. at 
14.  On January 7, 2008, on his way home from work, he parked his vehicle to drink so 
that his wife would not see him drinking.  Id. at 14-15.  (He said, “It’s not a pretty story, 
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but . . . that’s the truth of what was going on.”  Id. at 18.)  He drank the “major portion” 
or all of a fifth of liquor and became intoxicated.  Id. at 15, 16.  On the way home, he 
caused an accident.  Id. at 15. 
 
While sitting in jail the next morning, the individual decided to stop drinking.  Id. at  
29-30.  He was worried about consequences with his job and his wife, but he was 
“relieved” that he could set those concerns aside.  Id. at 19.  After he left jail the next 
morning, he talked to his minister.  Id. at 19-20.  His minister advised him to attend AA 
and offered to help him with AA’s spiritual aspects.  Id. at 21-22.  (He had previously 
thought about attending the AA group that meets in his church, but he did not because he 
was concerned with anonymity.  That is no longer a concern.  Id. at 22.) 
 
On January 10, 2008, the individual saw an EAP counselor.  Id. at 35.  The individual 
initially saw him every month, but has since seen him every two months.  Id. at 36.  
Although the individual got in touch with the counselor when the counselor followed-up 
on his DWI, the individual has also seen the counselor at his own request.  The 
relationship grew from monitoring to therapy.  Id. 
 
On January 11, 2008, the individual saw an alcohol counselor.  Id. at 25.  She 
“immediately” gave him “useful, tangible advice on avoiding things and situations . . . 
that might trigger a desire to drink.”  Id. at 26.  He worked at building a therapeutic 
relationship with her, and she has been counseling him weekly or bimonthly ever since.  
Id. at 25-27.  She helps him address underlying anxiety.  Id. at 27-28.  Now, instead of 
agonizing over problems, he “can go to serenity.”  Id. at 28.  He will continue counseling.  
Id. at 37. 
 
When the individual attended his first AA meeting, he felt comfortable.  The attendees 
shared his experiences and “understood [his] thought processes.”  Id. at 23.  He said, “AA 
felt immediately right to me.”  Id.  He values the “camaraderie” and “fellowship” to “tell 
a story about something that you did that violated your principles, and to have someone 
else say, yes, I did that same thing, but we don’t have to do that anymore.”  Id. at 30.   
 
The individual began attending AA about four times a week, although the court had not 
ordered him to go.  Id. at 23.  He said, “I was going to AA because I wanted to recover.”  
Id. at 24.  Now he goes two or three times a week.  Id. at 31.  He said, “AA keeps you . . . 
reminded that I have chosen to not take a drink again, and I’ve chosen that for very good 
reasons, and that somebody else hasn’t made me do that. . . .  I have decided for myself 
that life is better without alcohol.”  Id. at 30-31.  He will “absolutely” do AA for the rest 
of his life.  Id. at 32. 
 
In April 2008, the individual got an AA sponsor.  Id. at 32.  They share a professional 
background, and the individual liked what he had to say.  They meet once a week.  Id.  
They started working on the 12 steps of AA “almost immediately,” but their pace has 
been “very slow and deliberate.”  He is on step 11.  Id. at 33.  The steps helped him with 
his “spiritual awakening,” which has “been very important.”  Id. at 34-35. 
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The individual’s wife has attended several AA meetings to support him, although she is 
not a long-term participant.  Id. at 35. 
 
From January 2008 through May 2009, the individual had a breath-activated ignition lock 
on his car.  (If the device detects alcohol on the user’s breath, it does not allow the car to 
start.  Id. at 38.)  He used the device more than 200 times per month.  Id. at 41.  Chewing 
food creates “mouth alcohol.”  He once blew a false positive because he had just bitten 
into a hamburger.  Id. at 38.  The ignition lock service people advised him that if that 
happens again, he should have the police test his breath to confirm that he has not been 
drinking.  Id. at 48.  He had another false positive after he had bitten into an orange.  Id. 
at 39.  He rinsed his mouth out, waited five minutes, and blew a negative reading.  (If he 
had been drinking, rinsing would not have removed his breath alcohol.  Id. at 51.)  After 
the AA meeting that he was headed to, he went to the local police station for a breath test 
to confirm that he had not been drinking.  Id. at 39.  During both false positives, the 
individual was by himself.  Id. at 51-52. 
 
During the first few weeks and months of the individual’s sobriety, he avoided places 
where alcohol was served.  Id. at 43.  But he has “been [to such places] many times since 
then” and has not been tempted.  Id.  Although at first he felt odd not drinking, he does 
not crave alcohol.  Id. at 42.   
 
When the individual stopped drinking, his wife stopped drinking, too.  (Although she 
never had a drinking problem.)  She removed all the alcohol from the house.  Id. 
 
The individual’s “AA friends” constitute his primary support network.  Id. at 55.  The 
individual’s church congregation also knows of his recovery.  Id. at 54.  He makes 
himself available to discuss his recovery with congregation members with drinking 
problems.  (The “more public” he is with his problem, “the more opportunities” he “may 
have to help other people.”  Id. at 55.)  Some of his co-workers know, but he does not 
discuss his problems with them.  Id. at 54. 
 
B. The Individual’s EAP Counselor 
 
The individual’s EAP counselor testified that he believes that the individual has not had a 
drink since January 2008.  Id. at 61.  He based his opinion on the individual’s reports and 
his private therapist’s assessment of his behavior.  (Although the EAP counselor is not 
the individual’s therapist, “it’s pretty hard to separate that out.”)  The individual’s 
employer also conducts random alcohol tests, which have all come back negative.  Id.  
[From February 21, 2008, through July 9, 2009, the individual had 107 breath alcohol 
tests.  See Hearing Exh. D (Letter from EAP Office Manager, July 9, 2009).] 
 
The individual’s EAP counselor believes that the ignition lock positives were false 
positives.  Tr. at 62.  The individual would not have metabolized the alcohol quickly 
enough for the system to show a negative reading five minutes later.  Id. 
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The individual’s EAP counselor has not detected any “evasiveness or deceit.”  Id. at 63.  
The individual has “been, from the very beginning, forthright in his disclosure about his 
drinking behavior.”  He is “openly engaged in the evaluation process” by telling his EAP 
counselor “what he’s doing to prevent relapse, and what he’s characterized as very 
positive changes in his life because of his sobriety.”  Id. 
 
The individual’s prognosis is “very good.”  Id. at 64.  His recovery progress caused the 
EAP counselor to recommend removing the individual’s work restrictions as of July 
2008.  Id. at 60-61. 
 
C. The Individual’s Wife 
 
The individual’s wife testified that they have been married for 17 years.  Id. at 66.   
 
The individual had a drinking problem.  Id. at 67.  She would “occasionally notice” that 
he had too much to drink.  Id.  She suspects that “some of the time he was . . . successful 
in hiding it.”  Id. at 69.  (Before his sobriety, she “frequently” found bottles around the 
house.  Id. at 75.)  The accident and DWI arrest were a “wake-up call” for the individual 
and his wife.  Id. at 67-68.  After she bailed him out of jail, she felt that a “big burden 
was lifted off both of [their] shoulders and it was out in the open and [they] could talk 
about it.”  Id. at 69.  “[H]e doesn’t feel the need to hide it anymore.”  Id. at 71.  Now he 
has a support system through AA, his AA sponsor, and his therapist.  “There is a whole 
network of people that can help him.”  Id.  Their friends know of his recovery.  Id. at 75. 
 
The individual is “aware . . . that he just can’t have another drink.”  Id. at 72.  He will not 
drink again because “he’s aware of the consequences if he does.”  Id. at 71-72.  She does 
not believe that he craves alcohol.  Id. at 72.  He can attend events were alcohol is served.  
Id.  They have other friends who do not drink, so their “circle of friends is not about 
drinking and partying.”  Id. at 72-73. 
 
The individual attends at least two AA meetings a week.  Id. at 76.  His AA attendance 
does not burden their family.  Id. at 74.  They “accommodate that” because the 
individual’s “recovery is paramount.”  Id. 
 
The individual and his wife do not keep alcohol in their home.  Id. at 76. 
 
The individual’s wife and their children never blew into the interlock device in order to 
start the individual’s vehicle.  Id. at 77.  
 
D. The Individual’s AA Sponsor 
 
The individual’s AA sponsor testified that he meets the individual for about an hour and a 
half every week.  Id. at 80.  He is committed to his sobriety.  Id. at 84.  They work on the 
12 steps and apply them to the problems that the individual faces.  The individual is now 
on step 11.  Id. at 82.  They also talk about the meetings the individual has attended.  Id. 
at 80. 
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The individual attends AA 2-3 times a week.  Id. at 81.  The individual is an active 
participant.  Id.  “He feels like he gets a lot out of it.”  Many people attend because they 
are court-ordered.  The individual participates in a way that those people do not.  Id. at 
83.  The individual has been “honest” and “forthcoming.”  Id. at 85. 
 
The individual has been sober for more than a year and a half.  If he had been drinking, 
he would have told his sponsor, or his sponsor would have noticed.  Id. 
 
“You can’t ever tell” if an AA participant will relapse, but if the individual “keeps 
thinking the way he’s thinking, and doing the things he’s doing, he’s got a good chance to 
stay sober.”  Id. at 83. 
 
E. The Individual’s Church Friend 
 
The individual’s church friend testified that the individual and his wife have actively 
participated in their church since 2001.  Id. at 90-91. 
 
The individual’s arrest “was a life-changing event for him.”  Id. at 93.  “He had come to a 
realization that he had to change or he was going to ruin his life.”  Id. 
 
Within a week of the individual’s arrest, he called his church friend and their minister and 
told them.  Id. at 91.  The individual was the high school youth advisor.  His 
responsibilities included driving kids in the church van.  The individual wanted to “work 
out” the issues with his responsibilities to the kids.  He “was very open to wanting to do 
the right thing.”  Id. at 92-93.   
 
The individual “has been such a great role model on how to change . . . and [how to] 
make something positive out of a bad decision.”  Id. at 93.  The individual is a role-model 
for at least one other congregation member with a drinking problem.  Id. at 94. 
 
She has no reason to believe that he has had a drink after January 2008.  Id. at 91.  They 
have attended church social events together.  Others were drinking, but the individual did 
not.  Id. at 91-92. 
 
F. The Individual’s Friend 
 
The individual’s friend has known him for five years.  Id. at 96.  He knows him through 
church and a home schooling group that their kids share.  Id. 
 
Since the individual’s arrest, he has socialized with the individual at least four or six 
times.  Id. at 97-98.  Others have consumed alcohol, but the individual did not.  Id.  
 
The individual’s friend once ran an errand with the individual, in the individual’s vehicle.  
Id. at 99.  He recalls the individual explaining the ignition lock device and stating that he 
is serious about his sobriety.  Id.  
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G. The Individual’s Supervisor 
 
The individual’s supervisor testified that as soon as the individual was arrested, he told 
her.  Id. at 101.  She had not been aware that he had a drinking problem.  Id. at 103.  She 
has not seen him impaired.  Id. at 101. 
  
The individual has taken his work restrictions seriously.  Id. at 103.  She sees “someone 
who is . . . deeply committed to being . . . a positive person.”  Id. at 104.  Since his arrest, 
she sees that “more so.”  Id. 
 
H. The DOE-Consultant Psychiatrist 
 
The DOE-consultant psychiatrist testified that the individual has demonstrated adequate 
evidence of reformation and rehabilitation from his Alcohol Abuse diagnosis.  Id. at  
105-06.  In the DOE-consultant psychiatrist’s November 2008 evaluation, he stated that 
to show rehabilitation and reformation, for one year the individual must abstain and 
receive treatment.  He has now done so for 18 months.  Id.  (The DOE-consultant 
psychiatrist was looking for whether the individual could complete a year of abstinence, 
because 90% of recovering alcoholics cannot.  Id. at 110.)  The individual also has a 
“very good fit with AA.”  Id.  Continuing treatment past a year “improves” the 
individual’s “prognosis,” which is “excellent.”  Id. at 106, 110.  His risk of relapse is low.  
Id. at 111.   
 
The DOE-consultant psychiatrist’s one concern was that the individual’s ignition lock 
system returned a positive reading.  Id. at 106.  [At the time of the individual’s 
evaluation, he was aware of one positive reading.  The individual raised the second 
positive reading at the hearing.]  He is now satisfied that both positive readings are false 
positives.  Id. at 106-07.  “Mouth alcohol” is “typically blown off in two, three minutes, 
as opposed to alcohol that you have in your system from drinking alcohol, would take a 
long time to come off.”  Id. at 107.  The system showed zero readings too quickly for 
alcohol in his system to have caused the positive readings.  Id. at 108. 

 
III. Legal Standard 

 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).1   
 

                                                 
1 OHA decisions may be accessed by entering the case number in the search engine on the OHA website, 
www.oha.doe.gov. 
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The individual must resolve the DOE’s security concerns by presenting evidence to rebut, 
refute, explain, extenuate, or mitigate the allegations supporting the DOE’s security 
concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0598 (2008).  The 
individual must present corroborating evidence to support his or her efforts to resolve the 
DOE’s security concerns.  See Personnel Security Hearing, Case No. TSO-0693 (2009). 
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R. § 
710.7(a).  The Hearing Officer shall consider the following factors: witness demeanor 
and credibility; the authenticity and accuracy of documentary evidence; the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledge and participation; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavior changes; the motivation of the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors.  Id. at §§ 710.7(c), 710.27(a)-(b). 
 

IV. Analysis 
 
Criterion J 
 
The LSO’s Criterion J security concern stems from the individual’s Alcohol Abuse 
diagnosis and his alcohol-related legal trouble.  I find that the individual has resolved the 
Criterion J security concern. 
 
Guideline G of the Adjudicative Guidelines for Determining Eligibility For Access to 
Classified Information2 explains the “[c]onditions that could mitigate” a security concern 
stemming from Alcohol Abuse.  They include acknowledging the Alcohol Abuse; 
providing evidence of actions taken to overcome the problem; establishing a pattern of 
abstinence in accordance with treatment recommendations; and participating in 
counseling or treatment, such as AA. 
 
The individual has shown each of the above conditions.  After his DWI arrest, he took 
responsibility for his actions, committed to sobriety, and thoroughly examined his 
drinking problem.  He exceeded the DOE-consultant psychiatrist’s recommendation of 
one year of abstinence and participation in AA.  His abstinence was verified by the 
objective ignition lock readings and random workplace alcohol tests, and his AA sponsor 
                                                 
2 The White House issued the Guidelines on December 29, 2005. 
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testified that he has been an exemplary participant.  He also took the initiative to see a 
therapist.  The individual presented witnesses from various areas of his life, and each 
corroborated his abstinence and dedication to sobriety and treatment. 
 
Additionally, the DOE-consultant psychiatrist testified that the individual has shown 
adequate evidence of rehabilitation and reformation from his Alcohol Abuse diagnosis.  
The DOE-consultant psychiatrist and the EAP counselor agreed that he has an excellent 
chance of maintaining his sobriety.  The individual has the support of his wife, his church 
congregation, his friends, and a network of AA participants. 
 
Criterion L 
 
The LSO’s Criterion L security concern stems from the individual’s alcohol-related legal 
trouble: his citation for Driving with an Open Container, and his arrest for DWI and 
Leaving the Scene of an Accident.  I find that he has resolved the LSO’s security 
concern. 
 
Guideline E of the Adjudicative Guidelines for Determining Eligibility For Access to 
Classified Information explains the “[c]onditions that could mitigate” a security concern 
stemming from personal conduct.  They include showing that “the individual has 
acknowledged the behavior and obtained counseling to change the behavior or taken 
other positive steps to alleviate the stressors, circumstances, or factors that caused . . . 
[the] inappropriate behavior, and that such behavior is unlikely to recur.” 
 
The individual has shown the above conditions.  The individual’s alcohol-related legal 
trouble stemmed from his Alcohol Abuse.  He acknowledged his behavior and obtained 
treatment to recover from his Alcohol Abuse.  Because the individual has shown 
adequate evidence of rehabilitation and reformation from his Alcohol Abuse, he has 
persuaded me that his alcohol-related legal trouble is unlikely to recur. 
 

V. Conclusion 
 
Because the individual has resolved the LSO’s Criterion J and Criterion L security 
concerns, I find that the DOE should restore his access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 9, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
     September 24, 2009 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 2, 2009 
 
Case Number:   TSO-0759 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (the individual) to hold an 
access authorization (or security clearance) under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1

 In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should not restore the individual’s access authorization. 
 
I. Background 
 
The individual works for a DOE contractor and holds a security clearance.  In order to obtain his 
security clearance, he completed a Questionnaire for National Security Positions (QNSP) in 
March 2005.  Responding to one area of inquiry in the QNSP, the individual indicated that he 
had not consulted with a mental health provider or other health care provider about a mental 
health related condition in the past seven years.  Exhibit 7 (March 23, 2005, QNSP) at 
Question 21.  He answered a similar question in the same manner during a background 
investigation conducted by an Office of Personnel Management (OPM) investigator on 
November 17, 2007.  Exhibit 3 (May 5, 2009, Notification Letter), Enclosure 1 at 4.  At a 
Personnel Security Interview (PSI) conducted in April 2008, however, the individual admitted 
that he had been receiving treatment for Seasonal Affective Disorder since the early 1990s and 
continues to see a doctor and take medications to treat this condition.  Exhibit 8 (Transcript of 
April 10, 2008, PSI) at 6.  The individual’s discrepant responses regarding his mental health 
raised concerns related to his honesty, reliability and trustworthiness, and the local security 
office (LSO) sought, and received, authority to initiate an administrative review proceeding. 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).  

 



  
 

 

- 2 -

 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization. Specifically, the DOE characterized this information as indicating that the 
individual had deliberately misrepresented or omitted significant information during the DOE 
access authorization process, and engaged in conduct that tended to show that he was not honest, 
reliable, or trustworthy.  Exhibit 3 (Enclosure to Notification Letter, May 5, 2009) (citing 
10 C.F.R. § 710.8(f) and (l)).2 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on June 3, 2009. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual and three supervisors.  The DOE Counsel submitted eight exhibits prior to the hearing, 
and the individual submitted 11 exhibits. 
 
II. Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all the relevant evidence, favorable and unfavorable, as to whether 
the granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to a person’s access authorization 
eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 

                                                 
2  Criterion F relates, in relevant part, to information that a person has “deliberately misrepresented, falsified, or 
omitted significant information from a . . . Questionnaire for Sensitive (or National Security)] Positions, . . . [or] a 
personnel security interview . . . on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization . . . .”  10 C.F.R. § 710.8(f) (Criterion F).  Criterion L relates, in relevant part, to information that a 
person “[e]ngaged in any unusual conduct or is subject to any unusual circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security . . . .”  10 C.F.R. § 710.8(l) (Criterion L).   
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factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 
individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below. 
 
III.  The Notification Letter and the Security Concerns at Issue 
 
In the Notification Letter, the LSO sets forth its concerns regarding the individual’s eligibility for 
access authorization and the facts that support each of those concerns.  The LSO cites the 
following derogatory information as a basis for its security concerns under Criterion F.  The 
individual responded “No” to Question 21 of the QNSP he completed and signed on March 23, 
2005, which read:  “In the last 7 years, have you consulted with a mental health professional 
(psychiatrist, psychologist, counselor, etc.) or have you consulted with another health care 
provider about a mental health related condition?”  In another section of the QNSP, he certified 
that the statements he made on the QNSP were “true, complete, and correct to the best of [his] 
knowledge and belief, and . . . made in good faith.”  During the April 10, 2008, PSI, however, 
the individual stated that his family physician had diagnosed him in 1995 as suffering from 
Seasonal Affective Disorder (SAD), and had prescribed a series of antidepressants to treat the 
condition.  His current physician continues to treat him for SAD with Zoloft.  He admitted during 
the PSI that his negative response to Question 21 of the QNSP was not made in good faith, but 
rather to maintain the confidentiality of his mental health history.  As derogatory information 
underlying its concerns under Criterion L, the LSO stated that the individual had similarly 
represented to the OPM background investigator in November 2007 that he had not consulted a 
mental health professional or another health care provider about a mental health condition within 
the previous seven years.  At the PSI in April 2008, however, the individual admitted that he had 
made a false statement to the OPM investigator and that he had in fact consulted physicians and 
taken prescribed antidepressants during that period.4   
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under 
Criteria F and L.  Deliberately omitting or concealing relevant facts in a process for determining 
eligibility for access authorization demonstrates questionable judgment and lack of candor, and 
can also raise questions about an individual’s reliability, trustworthiness and ability to protect 
classified information.  See Guideline E of the Revised Adjudicative Guidelines for Determining 

                                                 
3  Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding his conduct, including knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 

 
4     The LSO could have characterized the individual’s misrepresentations to the OPM investigator as raising 
security concerns under Criterion F rather than under Criterion L.  The LSO did not, however, rely on Criterion F in 
its Notification Letter concerning this derogatory information, and I make no findings in this regard. 
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Eligibility for Access to Classified Information, issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Adjudicative Guidelines).   
 
IV.   Findings of Fact  
 
The individual admitted at the hearing that he has received treatment from a physician for SAD 
since 1995.  Transcript of Hearing (Tr.) at 31.  Over the years, he has been prescribed a number 
of anti-depressants for the condition.  Id.  He currently takes Zoloft, which provides effective 
relief, and sees his doctor an average of four times a year.  Id.  In late 2004 or early 2005, the 
individual stopped taking his medication on his own initiative.  Id. at 33.  His mood deteriorated, 
and a member of the public reported the individual’s irritability to his supervisor.  Id. He 
explained to his supervisor that he suffered from SAD and had stopped taking his medication, 
which he resumed immediately.  Id. at 33-34.   
 
Shortly after that incident, in March 2005, the individual changed jobs and completed a QNSP to 
obtain an access authorization.   Id.  As discussed above, when asked whether he had consulted a 
mental health professional or other health care provider about a mental health condition within 
the past seven years, the individual indicated that he had not.  Exhibit 7 at Question 21.  The 
LSO relied in part upon the representations the individual made in his QNSP when it granted him 
a security clearance.  Tr. at 29.  Late in 2007, when he was being considered for a higher-level 
security clearance, an OPM background investigator interviewed the individual.  Exhibit 3; 
Exhibit 8 at 3.  When questioned about mental health treatment, the individual responded as he 
had on the QNSP, believing that he needed to respond in a manner consistent with that earlier 
response.  Tr. at 40.  The LSO then requested permission to obtain his medical records and, at 
that point, the individual realized he needed to disclose his medical history and acknowledge that 
he had not been straightforward about it.  Id. at 39.  It was at that juncture that the individual 
admitted his failure to provide truthful information about his mental health condition.  Exhibit 8 
at 31-33. 
 
V.        Hearing Officer Evaluation of Evidence 
 
The LSO’s security concerns regarding this individual are predicated on a mental health 
condition.  It must be noted, however, that the LSO’s concerns relate not to this condition, but to 
his failure to provide accurate information about the condition.  In its Notification Letter, the 
LSO does not allege that the individual suffers from an illness or mental health condition that 
might by its nature raise a security concern, and I need not address such a concern in my 
decision.  Instead, I will focus solely on the LSO’s concerns that fall within Criteria F and L, 
which relate to whether he deliberately misled the LSO and whether his behavior demonstrates 
that he is dishonest, unreliable, or untrustworthy. 
 
The individual admits that he deliberately concealed his mental health condition from the LSO 
while holding a security clearance from 2005 to 2008.  As noted above, deliberately providing 
false information demonstrates that the individual employed questionable judgment, which raises 
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questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.  See Adjudicative Guidelines at Guideline E.  As Hearing Officer, however, my 
evaluation of an individual’s eligibility for access authorization does not end with such a finding.  
I must consider all of the evidence before me that relates to the individual’s character and 
personal history, including any information that tends to mitigate the concerns that this activity 
raised, with the object of rendering an adjudication on the basis of the “whole person” and not 
merely a series of events taken out of context.  See Adjudicative Guidelines at ¶ 2(a).  A 
common-sense consideration of all the evidence leads me to conclude that there remains 
sufficient doubt about how honest and reliable the individual will be in his future interactions 
with the DOE.   
 
Criterion F:  Deliberately Withholding Information 
 
To mitigate the LSO’s concern, the individual provided an explanation for his failure to provide 
accurate information on his QNSP regarding his mental health condition, SAD.  After a member 
of the public complained to the individual’s supervisor in late 2004 or early 2005 about the 
individual’s behavior, the individual disclosed to his supervisor that he suffered from SAD and 
controlled the condition through medication. Following that disclosure, he believed his 
supervisor treated him differently, passing him over for assignments that were appropriate to his 
experience and seniority.  Tr. at 32.  In addition, even though he understood his disclosure to 
have been made in confidence, he perceived that many of his co-workers treated him differently 
as well.   Id.  Based on that experience, he decided that he would be more cautious about 
disclosing his condition in the future.  Id. at 34-35.  Consequently, when faced with Question 21 
on the QNSP, he decided not to disclose that he had consulted any health care provider about his 
SAD.  He stated at his PSI that he had not intended to mislead the LSO, but rather had kept his 
mental health history to himself because he had seen the effect of that disclosure on his 
supervisor and co-workers.  Exhibit 8 at 32.  He ascribed part of this effect to the fact that what 
he understood to be a confidential disclosure was not handled as such.  Id. at 32-33.  At the 
hearing, he drew a distinction between the private sector, in which he made his disclosure, and 
the public sector, the context in which the QNSP requested information about his mental health 
history.  Tr. at 35.  He stated that he was not aware of the protections that would have prevented 
his honest answers on the QNSP from being publicized, as his earlier disclosure had.  Id.  He 
stated that he now understands how the DOE protects such information, and admits that he made 
“a huge mistake.”  Id.  
 
In decisions regarding falsification concerns, Hearing Officers have compared the amount of 
time the individual maintained the falsehood to the amount of time he had been truthful.  See, 
e.g., Personnel Security Hearing, Case No. TSO-0394 (2006) (six months of honesty does not 
mitigate a nine-month period of dishonesty); Personnel Security Hearing, Case No. TSO-0302 
(2006) (ten months of honesty does not mitigate 16 years of dishonesty); Personnel Security 
Hearing, Case No. VSO-0440 (2001) (18 months of honesty mitigates a six-month period of 
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dishonesty).5  In the present case, the individual withheld the truth from the LSO for three years 
while he held an access authorization, from his QNSP in 2005 until 2008, when the LSO 
requested his permission to obtain his medical records.  Tr. at 39.  During the April 2008 PSI, 
roughly 15 months before the hearing, he revealed his 13-year period of treatment for SAD.  The 
period of his recent truthfulness is not sufficient to mitigate, by itself, the longer period of his 
willful omission of relevant information from the LSO. 
 
The Adjudicative Guidelines set forth a number of factors that may mitigate a security concern 
based on personal conduct, some of which are relevant to the facts of this case.  See Adjudicative 
Guidelines at ¶ 17.  Although the individual came forward with accurate information about his 
SAD before the LSO confronted him with evidence of his deception, which in some instances 
may mitigate such a concern, he did so only when he realized that the LSO would be obtaining 
his medical records and thus would soon have such evidence.  As further mitigation, his counsel 
argues that his failure to disclose is an isolated incident and so minor that the behavior is unlikely 
to recur.  Id. at 43-44.  I can agree that it is unlikely that the individual will ever withhold 
information about his mental condition from the LSO in the future, especially in light of his 
understanding of the efforts taken to protect confidential information.  On the other hand, 
however, the evidence is strong that the individual is a very private person, unwilling to divulge 
information that he considers personal.  Id. at 34.  When completing the QNSP, he deliberately 
withheld information from the LSO.  He did so to protect his own interests—that the possible 
disclosure, despite stated protections, might affect his treatment on the job—to the detriment of 
national security interests.  I cannot predict with assurance that the individual, when faced with a 
different yet highly personal matter, would be entirely candid in disclosing the matter to the LSO 
when required.   
 
The individual’s stated rationale for withholding this information from the LSO does not 
mitigate the security concerns raised by this behavior.  Although I find it to be both credible and 
understandable, in light of his experience, it is, however, an explanation for his behavior but not 
a justification for intentionally interacting with the LSO in a less than forthright manner.  After 
carefully considering the facts and rationales surrounding the individual’s falsification and recent 
admission of the truth, I cannot conclude that the individual has mitigated the LSO’s concerns 
under Criterion F.  
 
Criterion L:   Honesty, Reliability and Trustworthiness 
 
The LSO’s concern under Criterion L is virtually identical to its Criterion F concern.  Its factual 
basis is the individual’s failure to disclose his mental health history during his background 
investigation in 2007.  As a result of that failure, the LSO grew concerned for the individual’s 
honesty, reliability and trustworthiness.  A number of witnesses testified to the individual’s 
honesty and reliability.  The witnesses were three of the individual’s supervisors, who have 

                                                 
5    Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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worked with him for as long as 14 years, and they uniformly testified that the individual is a 
respected and conscientious worker about whom they had no concerns.  Id. at 9-11, 16-19, 24-27.   
The supervisor who knew him the longest stated that the individual omitted the information to 
avoid discrimination he had experienced at his previous job and that the omission was not 
representative of his character.  Id. at 27.   While this testimony mitigates the LSO’s concerns 
about the individual’s honesty, reliability and trustworthiness to the degree that it vouches for the 
individual’s general character, it does not address the specific behavior that raised the security 
concern.  Nor does the individual’s testimony that he omitted the information because he felt he 
needed to provide a response that was consistent with the misinformation he provided on his 
QNSP, even though he recognized at the time that his decision to confirm the misleading 
information would “come back to haunt” him.  Id. at 40.  In order to escape detection of his 
falsification, he substituted his own judgment and concerns for that of the DOE. 
   
Despite the evidence of the individual’s good general character, the fact remains that he has 
behaved in a dishonest and unreliable manner by making false statements to the LSO.  
Maintaining the falsehood for years, and then ratifying it during his background investigation, 
raises legitimate concerns about his trustworthiness and judgment.  I find that the individual 
employed questionable judgment when he decided to further the falsification during his 
background investigation rather than seize that opportunity to come forward with the truth.  The 
question remains whether he would also employ questionable judgment when facing another 
intensely private matter that may nonetheless have a bearing on national security. Based on his 
prior lack of candor in his dealings with the LSO and his substitution of his interests for that of 
the DOE, I cannot predict with any assuredness that he will interact with the LSO in an honest 
and reliable manner in the future.  Therefore, the individual has not mitigated the LSO’s 
Criterion L concerns.  
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F and L.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has not brought forth sufficient evidence to mitigate the 
security concerns.  I therefore cannot find that restoring the individual’s access authorization 
would not endanger the common defense and would be clearly consistent with the national 
interest. Accordingly, I have determined that the individual’s access authorization should not be
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restored.  The parties may seek review of this Decision by an Appeal Panel under the regulations 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  September 24, 2009 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

  

                                                           September 25, 2009                                 

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      June 2, 2009

Case Number:                      TSO-0760

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”)

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear

Material.” 1 For the reasons set forth below, I conclude that the individual should be granted a

security clearance. 2 

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on his behalf in connection with that employment. As part of the ensuing background

investigation, the individual completed a Questionnaire for National Security Positions (QNSP). In

his response to question 23 of the QNSP, the individual informed the DOE that he had illegally

possessed marijuana in 2002 and again in 2008, for approximately one week on both occasions. DOE

Exhibit (Ex.) 6 at 42. Because this information raised security concerns, the LSO arranged for the

individual to be interviewed by a personnel security specialist. After this Personnel Security

Interview (PSI) did not resolve the concerns, the LSO determined that derogatory information existed

that called into question the individual’s eligibility for access authorization. The LSO sent the

individual a letter (hereinafter referred to as “the Notification Letter”) setting forth those concerns.

The Notification Letter also informed the individual that he was entitled to a hearing before a

Hearing Officer in order to resolve the substantial doubt concerning his eligibility for a security

clearance. 
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The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced nine exhibits

into the record of this proceeding and the individual presented the testimony of five witnesses in

addition to testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY        

CONCERNS

A. The Notification Letter

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (k) and (l) of the criteria for eligibility for access to classified matter or special

nuclear material set forth at 10 C.F.R. § 710.8.

   

Criterion (k) pertains to information indicating that the individual has “sold, transferred, possessed,

used, or experimented with a . . . substance listed in the Schedule of Controlled Substances

established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana,

cocaine, amphetamines, . . . etc.) except as prescribed or administered by a physician” or otherwise

authorized by federal law. Under this criterion, the Notification Letter cites the individual’s

admissions on his QNSP and during his PSI that he took possession of his wife’s marijuana in

September 2008 and March 2002, holding it for one week on each occasion, and that he could not

give the DOE his absolute assurance that there was no marijuana in his home at the time of the PSI.

Under criterion (l), information is derogatory if it indicates that the individual “has engaged in any

unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,

coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the

national security. Such conduct include[s], but [is] not limited to, criminal behavior . . . .”

10 C.F.R. § 710.8(l). As support for this criterion, the Notification Letter cites (i) the individual’s

possession of marijuana in September 2008 and March 2002, (ii) his unwillingness to rule out taking

possession of his wife’s marijuana in the future or to guarantee that he could abide by the terms of

a DOE Drug Certification, (iii) his statements that marijuana usage in moderation was fine and that

he did not have a problem with his wife’s continued usage of the drug, (iv) his admission that his

wife has used marijuana continuously in their home, sometimes in his presence, since they began

residing together in 2002 and (v) his statement that he associates with six other friends and relatives

who use the drug.      

B. The DOE’s Security Concerns

The individual generally does not deny these allegations, and they adequately support the DOE’s

invocation of criteria (k) and (l). Association with people who engage in illegal activity involves

questionable judgement, and can raise questions about an individual’s reliability, trustworthiness and

ability to protect classified information. Possession of illegal drugs also can raise questions about

an individual’s reliability and trustworthiness, because it calls into doubt an individual’s willingness
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or ability to comply with laws, rules and regulations. See Revised Adjudicative Guidelines for

Determining Eligibility for Access to Classified Information, The White House (December 19, 2005),

Guidelines E and H.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting access authorization “will not endanger the common defense and security and will

be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security

Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and

cases cited therein. The regulations further instruct me to resolve any doubts concerning the

individual’s eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

At the outset, I note that there is no indication in the record that the individual has himself used

marijuana. The DOE does not make such an allegation in the Notification Letter, the individual

testified at the hearing that he has never used marijuana or any other illegal drug, and this testimony

was corroborated by each of his witnesses. Hearing transcript (Tr.) at 9, 26, 35, 38, 47, 52-53.

Instead, the DOE’s concerns revolve around his possession of illegal drugs, the related doubts about

his willingness to obey laws, rules and regulations, and around his associations with marijuana users,

including his wife. For the reasons that follow, I find that the individual has successfully addressed

these security concerns.   



- 4 -

3 The Notification Letter alleges that the individual possessed marijuana in 2002, not 2003, and cites

the individual’s statements on the QNSP and during his PSI as support for this allegation. However,

the individual indicated on the QNSP that the March 2002 date was an estimate, and his statements

during the PSI made it clear that he was unsure at that time about whether the first possession of

marijuana occurred in 2002 or 2003. DOE Ex. 6 at 42; DOE Ex. 8 at 15-16. At the hearing, the

individual testified that he “thought it was 2002 at first,” but later realized that the possession

occurred in 2003. Tr. at 58.    

A. The Individual’s Possession of Illegal Drugs

At the hearing, the individual testified that he took possession of his wife’s marijuana in 2003 and

2008 because he was concerned about the frequency with which she was using the drug. 3 He kept

the marijuana for approximately one week on each occasion, and returned it to her because that was

what they had agreed upon and because he wanted to be able to trust her to “take care of it

appropriately, however she felt was reasonable.” Tr. at 64-65. When asked why he didn’t object to

his wife’s marijuana usage more strongly, he replied that he “felt that at some point she would quit,”

and that he wanted her “to approach the idea of abstaining on her terms,” without “forcing the issue.”

Tr. at 65-66. 

The record in this matter indicates that these were isolated incidents of illegal behavior on the part

of the individual that are unlikely to be repeated. There are no indications of other violations of the

law, and four of the individual’s witnesses testified as to his honesty and law-abiding nature. Tr. at

29, 35, 39, 46. The individual’s friend and former co-worker testified that he would be “surprised”

if he discovered that the individual had done something illegal, and his mother-in-law stated that he

is “very much a straight arrow.” Tr. at  40-41, 46. 

Furthermore, I believe it unlikely that the individual will engage in similar behavior in the future.

As an initial matter, the individual’s wife has testified that she intends to refrain from all future

marijuana use, and for the reasons set forth in section B below, I found that testimony to be credible.

Tr. at 21. In addition, the individual stated at the hearing that, if his wife began using marijuana

again, he would not take possession of the drug, but would instead contact DOE security for

instructions. That the individual reported his possession of marijuana and his wife’s use of the drug

to the DOE supports this testimony. DOE Ex. 6 at 42; DOE Ex. 8 at 8. 

Such an action would be completely consistent with the individual’s previous compliance with

security requirements. In addition to his compliance to the requirement that he be honest and

forthcoming in his communications with the DOE, the record indicates that he held a Defense

Department clearance from 1999 until the individual changed jobs in October 2000, without

evidence of any security violations. DOE Ex. 6 at 43-44; Tr. at 69. Moreover, the individual testified

that had he had a security clearance at the times that he took possession of his wife’s marijuana, his

actions would have been “vastly” different. Tr. at 71. He also stated in his response to the

Notification Letter that he would abide by the terms of a DOE Drug Certification, if given that

opportunity. DOE Ex. 2. I am convinced that the individual would be willing and able to abide by

all applicable DOE security requirements. 



- 5 -

B. Associations with Marijuana Users

1. The Individual’s Wife

The individual’s wife testified that she has permanently ceased her usage of marijuana, that her last

usage of the drug was during a party approximately two months prior to the hearing, and that the last

time that marijuana was present in the home that she and the individual share was during the fall of

2008. Tr. at 10, 11, 18, 21.  

At the outset, I note that, if the individual’s wife was the prospective clearance holder, and not the

individual, two months of abstinence would almost certainly be insufficient to demonstrate adequate

evidence of reformation or rehabilitation from her repeated marijuana usage. This is especially the

case since the individual’s wife has not undergone any marijuana use counseling. Tr. at 23. In a

number of previous cases involving marijuana usage by clearance holders or applicants, OHA

Hearing Officers have found insufficient evidence of reformation or rehabilitation despite longer

periods of abstinence than that claimed by the individual’s wife. See, e.g., Personnel Security

Hearing, Case No. TSO-0476 (2007) (9 months of abstinence insufficient evidence of reformation);

Personnel Security Hearing, Case No. TSO-0088 (9 months of abstinence and drug counseling

insufficient evidence of reformation or rehabilitation). 

However, I do not believe that the standards that we employ in cases involving drug usage by

clearance holders or applicants should necessarily apply in this case. As an initial matter, it is not the

clearance applicant whose judgement and reliability are being impaired by the intoxicating effects

of marijuana. Furthermore, the clearance applicant is not being subjected to the habituating effects

of the drug. As for what standards of rehabilitation or reformation should apply in cases of this

nature, the large number of potential scenarios suggests that a case-by-case approach is appropriate.

The circumstances in this case provide several compelling reasons for believing that the individual’s

wife will be able to refrain from future marijuana usage. First, the individual is the primary, and

perhaps the sole, wage-earner in the family, and I believe it unlikely that his wife would jeopardize

her family’s financial security by using marijuana or keeping the drug in their house. “I’m a stay-at-

home mom,” the individual’s wife testified, “and I fully intend to do whatever I need to do to help

[the individual] attain this clearance and hold this job so that we will be financially secure and my

children can have food on the table.” Tr. at 11. Second, she stated that she and the individual have

“decided that . . ., if he was aware of my possession of it that he would be legally required to contact

authorities and . . ., I would have to deal with the ramifications of that decision.” Tr. at 12. Finally,

the individual’s wife testified that she and the individual have been certified by the state in which

they reside as foster parents, and the presence of any illegal drugs in their home would jeopardize

that certification. Tr. at 71. Based on the forgoing, I find that the individual has successfully

addressed the DOE’s security concerns regarding his wife’s usage of marijuana.  

2. The Individual’s Relatives and Friends

At the hearing, the individual also testified about his associations with six others whom he believed

to have been marijuana users. Two of these six, his friends, have moved to another city. Of the
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remaining four (his wife’s father and step-mother, and his wife’s step-sisters), the father and step-

mother have stopped using marijuana, and the step-sisters, whom he sees approximately once every

18 months, have never used the drug in his presence. Tr. at 53-54. The individual’s wife testified that

she and the individual have agreed that, if they are at a social function at which they become aware

that illegal drugs are being used, they would immediately leave. Tr. at 18-19. This testimony, which

I found to be credible, leads me to believe that the individual no longer associates with marijuana

users. 

V. CONCLUSION

Based on the evidence before me, I have concluded that the individual’s possessions of marijuana

are isolated incidents that are unlikely to be repeated, and that he is an honest and reliable person

who can be trusted to abide by DOE security regulations and procedures. I further conclude that he

no longer knowingly associates with users of illegal drugs. The individual has therefore produced

sufficient evidence of mitigating factors to allay the DOE’s security concerns under paragraphs (k)

and (l), and has demonstrated that granting him access authorization would not endanger the

common defense and would be clearly consistent with the national interest. Accordingly, the

individual should be granted a security clearance. The DOE may seek review of this Decision by an

Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: September 25, 2009 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

   October 28, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      June 2, 2009

Case Number:                      TSO-0762

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”)

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear

Material.” 1 For the reasons set forth below, I conclude that the individual should be granted a

security clearance. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on the individual’s behalf in connection with that employment. During the ensuing

investigation, the local security office (LSO) obtained information that raised security concerns, and

summoned her for an interview with a personnel security specialist in January 2009. After this

Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist (hereinafter

referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist

prepared a written report, setting forth the results of that evaluation, and sent it to the LSO. Based

on this report and the rest of the individual’s personnel security file, the LSO determined that

derogatory information existed that cast into doubt the individual’s eligibility for access

authorization. The LSO informed the individual of this determination in a letter that set forth the

DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as

the Notification Letter. The Notification Letter also informed the individual that she was entitled to

a hearing before a Hearing Officer in order to resolve the substantial doubt concerning her eligibility

for access authorization. 
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The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 10 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced 10 exhibits and presented the testimony of six witnesses, in addition to

testifying herself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

     CONCERNS

A. The Individual’s Alcohol Usage and Related Incidents

The following information was obtained from the DOE psychiatrist’s report and is generally not

disputed by the individual. The individual began drinking alcohol at 15 years of age, in 2000, when

she would consume approximately three beers per month. In 2002, her alcohol intake increased to

an average of three-to-four beers weekly, and she drank to intoxication approximately twice per

month. She would have to consume five or more beers to become intoxicated. The individual’s

alcohol intake peaked in 2004 and 2005, when she would consume four “shots” of vodka and two

beers two-to-three times per week. 

In 2004, the individual was cited for littering when a law enforcement officer saw her submerge a

can of beer in a lake to hide the fact that she was consuming alcohol while underage. She would also

“blackout” repeatedly during this time, which she attributed to drinking alcohol, against medical

advice, while taking a prescription anti-depressant. 

In February 2005, the individual was depressed over her boyfriend leaving her for another woman.

One evening, she drank an unspecified amount of alcohol at a concert, and then went home and

consumed four beers and an estimated total of 10-15 pills, consisting of codeine, acetaminophen, an

over-the-counter antihistamine and a prescription tranquilizer. She then called for an ambulance and

later insisted that she was not attempting to commit suicide, but merely wanted to get her ex-

boyfriend’s attention. She was admitted to a local hospital, and was then transferred to a local mental

health facility, where she remained for five days. During her stay at the mental health facility, she

was diagnosed as suffering from Alcohol Dependence and Major Depressive Disorder, Recurrent,

Severe, Without Psychotic Symptoms. After her discharge, the individual continued to see a

psychiatrist for medication management and a therapist (hereinafter referred to as “the individual’s

therapist”) for counseling. She also began attending AA meetings. 

After two-to-three months, the individual ceased her participation in AA and resumed drinking.

From approximately August 2005 until February 2007, she would consume two beers or glasses of

wine two times during the week, and a six-pack of beer usually twice on the weekends. She would

become intoxicated approximately twice each week. After meeting her fiancé in 2007, she reduced

her alcohol intake. After her ex-boyfriend died in an alcohol-related boating accident several months

later, she reduced her alcohol intake yet again. As of the date of the DOE psychiatrist’s report, she

reported consuming an average of three glasses of wine per week.                
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3 In his report, the DOE psychiatrist cited Alcohol Abuse as the only illness or mental condition that

was causing, or could cause, a significant defect in the individual’s judgement or reliability. He

disagreed with the diagnosis of the local mental health facility that the individual suffers from Major

Depressive Disorder, Recurrent, stating that, “at most, the diagnosis might be Major Depressive

Disorder, Single Episode, or Bereavement.” DOE Psychiatrist’s Report, DOE Exhibit (DOE Ex.) 6

at 5. By diagnosing the individual as suffering from Alcohol Abuse, the DOE psychiatrist also

demonstrated his disagreement with the mental health facility’s diagnosis of Alcohol Dependence,

since one of the requirements for an Alcohol Abuse diagnosis under the Diagnostic and Statistical

Manual of Mental Health Disorders, Fourth Edition (Text Revision) (DSM-IV-TR) is that the

symptoms must never have met the criteria for Alcohol Dependence. DSM-IV-TR, §305(B).   

B. The Notification Letter

Much of the derogatory information set forth in the preceding section is cited in the Notification

Letter, as it creates a substantial doubt as to the individual’s eligibility to hold a clearance. This

information pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified

matter or special nuclear material set forth at 10 C.F.R. § 710.8.  

Under criterion (h), information is derogatory if it indicates that an individual has an illness or

mental condition which, in the opinion of a psychiatrist causes, or may cause, a significant defect

in the individual’s judgement or reliability.10 C.F.R. § 710.8(h) . Criterion (j) defines as derogatory

information indicating that the individual “has been, or is, a user of alcohol habitually to excess, or

has been diagnosed by a psychiatrist as alcohol dependant or as suffering from alcohol

abuse.”10 C.F.R. § 710.8(j). As support for these criteria, the Letter cites the diagnosis of the DOE

psychiatrist that the individual suffers from Alcohol Abuse, and the DOE psychiatrist’s conclusion

that this condition causes, or may cause, a significant defect in her judgement or reliability. 3 The

letter also cites the individual’s stay in the mental health facility, her consumption of alcohol, against

medical advice, while taking a prescription anti-depressant, her repeated “blackouts,” her littering

citation, and the expressed concerns of her parents and grandparents regarding her alcohol

consumption.

C. The DOE’s Security Concerns

This derogatory information adequately justifies the DOE’s invocation of criteria (h) and (j), and

raises significant security concerns. Excessive alcohol consumption such as that exhibited by the

individual often leads to the exercise of questionable judgement or the failure to control impulses,

and can therefore raise questions about an individual’s reliability and trustworthiness. Accordingly,

Alcohol Abuse is a mental condition that can impair judgement, reliability, or trustworthiness. See

Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information

(Adjudicative Guidelines), The White House (December 19, 2005), Guidelines G and I.  

III. REGULATORY STANDARDS 
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The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgement . . . after consideration of all

relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited

therein. The regulations further instruct me to resolve any doubts concerning the individual’s

eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

The record clearly indicates, and the individual does not deny, that she has, in the past, exercised

poor judgement regarding her usage of alcohol. Her under-aged and excessive drinking, her 2005

overdose and her consumption of alcohol against medical advice are all evidence of faulty decision-

making concerning, or while under the influence of, alcohol. However, several factors lead me to

believe that the individual has permanently altered her pattern of alcohol consumption, and that the

previous defects in her judgement and reliability caused by alcohol will not recur. 

First, the bulk of the individual’s irresponsible drinking and poor alcohol-related decision-making

occurred before, or shortly after, her twenty-first birthday. Teenagers often act irresponsibly, with

questionable impulse control and an incomplete understanding of the consequences of their actions.

This can lead to excessive alcohol consumption. However, as they mature and assume the

responsibilities of full-time employment, marriage and parenthood, levels of alcohol consumption

often decline. See Individual’s Exhibit (Ind. Ex.) 4, Patrick M. O’Malley, National Institute on

Alcohol Abuse and Alcoholism, Maturing Out of Problematic Alcohol Use,

http://pubs.niaaa.nih.gov/publications/arh284/202-204.htm. In this case, much of the individual’s

excessive drinking occurred while she was in high school and college, and in the presence of others

who drank to excess. Hearing Transcript (Tr.) at 43. However, the individual, who is now 24 years

old, no longer associates with those excessive drinkers, no longer frequents bars, has a career, and

owns a home. Tr. at 106-107, 152, 155. Furthermore, the individual testified that she is engaged to

be married, and that she and her fiancé plan on having children. Tr. at 155. The individual’s father

and aunt testified that she is now a more mature person whose alcohol use has significantly declined,
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4 This would seem to contradict certain statements in the DOE psychiatrist's February 2009 report.

Specifically, the DOE psychiatrist said that the individual reported having last consumed alcohol to

the point of intoxication two days prior to her evaluation, when she drank two cans of beer over a

two-hour period, and reported drinking to intoxication once per month after similar levels of

consumption. DOE Ex. 6 at 6. The individual claims that the DOE psychiatrist misinterpreted her

definition of intoxication, which she says is congruent with her state's legal definition of intoxication,

a blood alcohol content of 0.08. DOE Ex. 4, Individual's Response to the Notification Letter.

Normally, I would view such a claim with suspicion, given the individual's substantial interest in

obtaining a security clearance. However, I cannot ignore the fact that the claimed level of

consumption would seem to be insufficient to cause intoxication in an adult female of normal

dimensions, as the individual is. Given the totality of the circumstances, including the testimony of

the individual's witnesses, I found credible the individual's testimony that she last drank to

intoxication on New Year's Eve, 2007.  

  

Tr. at 30, 67-68, and her parents and grandparents all indicated that they are no longer concerned

about her alcohol consumption. Tr. at 30, 87-88, 48, 56.  

Second, the record in this matter indicates that the individual suffered from Alcohol Abuse, and not

Alcohol Dependence, as was diagnosed by the local mental health facility in 2005. Ind. Ex. 9,

Discharge Summary. The DOE psychiatrist’s later diagnosis of Alcohol Abuse is inconsistent with

any diagnosis of Alcohol Dependence, and the individual’s therapist agreed that the individual never

satisfied the criteria for Alcohol Dependence. Ind. Ex. 3. The significance of this distinction is

reflected in Guideline H, paragraph 23(b) of the Adjudicative Guidelines. Pursuant to that paragraph,

an alcohol abuser can mitigate security concerns relating to alcohol consumption by

“acknowledg[ing] his or her . . . issues of alcohol abuse, provid[ing] evidence of actions taken to

overcome this problem, and . . . establish[ing] a pattern of . . . responsible use.” In contrast, someone

who is alcohol dependent must establish a pattern of total abstinence, in addition to acknowledging

the problem and taking steps to address it. 

Finally, and most importantly, the individual has satisfied the criteria for mitigation under paragraph

23(b). The individual acknowledged at the hearing that her past usage warranted a diagnosis of

Alcohol Abuse. Tr. at 120-121. She has addressed her alcohol usage issues in counseling sessions

with her therapist, Ind. Ex. 3, and has established a sustained pattern of responsible alcohol use. Her

statements that she has consumed an average of three glasses of wine per week since May 2007, and

was last intoxicated on New Years Eve, 2007 (DOE Ex. 6 at 4; DOE Ex. 9 at 35; Tr. at 117) were

corroborated by the testimony of her parents, her grandfather, and her aunt. Tr. at 30, 46, 57, 64, 85-

86. 4 This establishes a 20-month period of responsible use, as of the date of the hearing. The

individual further testified that she intends to continue using alcohol responsibly, and to refrain from

drinking to intoxication. Tr. at 166. The DOE psychiatrist testified that he was “convinced that [the

individual is] using alcohol responsibly.” Tr. at 168. Although he testified that the individual was

at a higher risk of experiencing future alcohol-related problems because of her Alcohol Abuse

diagnosis, and that the best course of action was to completely refrain from drinking, the DOE

psychiatrist concluded that the individual’s chances of relapsing were “lowish,” and that she may be

demonstrating adequate evidence of reformation. Tr. at 170, 174, 176, 179. It is my common sense
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judgement, after considering the record in light of the Adjudicative Guidelines, that the individual

has mitigated the security concerns associated with the issues before me.        

V. CONCLUSION

For the reasons set forth above, I conclude that the individual has successfully addressed the DOE’s

security concerns under criteria (h) and (j). I further conclude that she has demonstrated that granting

her access authorization would not endanger the common defense and would be clearly consistent

with the national interest. Accordingly, I find that the individual should be granted a security

clearance. The DOE may seek review of this Decision by an Appeal Panel under the procedures set

forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: October 28, 2009



*  The original of this document contains information which is subject to withholding 
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Case Name:  Personnel Security Hearing 
 
Filing Date:  June 2, 2009 
 
Case Number:  TSO-0763 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not grant the 
individual an access authorization. 
 

I. Background 
 
In the late 1960’s, the individual began using illegal drugs.  DOE Exh. 5 at 19, 22 
(Personnel Security Interview [PSI], Aug. 19, 2008).   
 
In 1973, the individual pled guilty to aggravated commercial burglary.  DOE Exh. 28 
(DOE Case Eval., Aug. 26, 2008).  As the individual was caught stealing from a store, he 
was armed and intoxicated.  DOE Exh. 3 at 10, 11 (Eval. Report of DOE-Consultant 
Psychiatrist, Dec. 6, 2008). 
 
In 1977, the individual received an access authorization after having signed a DOE Drug 
Certification.  DOE Exh. 29 (DOE Case Eval., Feb. 9, 2009).  By signing the DOE Drug 
Certification, the individual promised not to use illegal drugs while holding an access 
authorization.  DOE Exh. 9 (Hearing Officer’s Decision, Aug. 14, 1992).   
 
In 1983, the individual’s access authorization was terminated because he took a leave of 
absence.  DOE Exh. 29 (DOE Case Eval., Feb. 9, 2009).  He had also been arrested for an 
alcohol-related assault and battery.  DOE Exh. 3 at 4 (Eval. Report of DOE-Consultant 
Psychiatrist, Dec. 6, 2008). 
 
In 1984, at a PSI, the individual denied using illegal drugs after signing his DOE Drug 
Certification.  DOE Exh. 8 (Statement of Charges, Apr. 1, 1992).  The individual also 
denied having been arrested for driving while intoxicated (DWI).  DOE Exh. 3 at 4 (Eval. 
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Report of DOE-Consultant Psychiatrist, Dec. 6, 2008).  By then, he had had at least two 
arrests for DWI.  Id. 
 
In 1985, the individual’s access authorization was reinstated.  DOE Exh. 29 (DOE Case 
Eval., Feb. 9, 2009).   
 
In 1985 and 1987, the individual again denied using illegal drugs after signing his DOE 
Drug Certification.  DOE Exh. 8 (Statement of Charges, Apr. 1, 1992). 
 
In 1991, at a PSI, the individual admitted that he used illegal drugs after he signed his 
DOE Drug Certification, and his access authorization was suspended.  See id.; DOE Exh. 
29 (DOE Case Eval., Feb. 9, 2009).  The Local Security Office (LSO) issued him a 
statement of charges alleging that he suffered from Alcohol Abuse and that he had 
violated his DOE Drug Certification.  DOE Exh. 8 (Statement of Charges, Apr. 1, 1992).   
 
At a hearing in 1992, he said that in 1991, when he had admitted using illegal drugs after 
signing his DOE Drug Certification, he was “lying.”  He also said that he told the PSI 
interviewer only that it was “possible” that he had used illegal drugs after signing a DOE 
Drug Certification.  DOE Exh. 9 at 8-9 (Hearing Officer’s Decision, Aug. 14, 1992).  A 
Hearing Officer concluded, “The entire record evidences that [the individual] did use 
marijuana and cocaine up until . . . 1987.  [The individual’s] admissions are clear and 
plain.  His explanations are evasive and equivocal.”  Id. at 13.  Therefore, the individual 
“violated a Drug Certification he signed [in] 1977.”  Id. at 11. 
 
In 2002, an Employee Assistance Program (EAP) counselor interviewed the individual 
about his use of illegal drugs.  The individual told him that he had never used illegal 
drugs.  DOE Exh. 3 at 10, 11 (Eval. Report of DOE-Consultant Psychiatrist, Dec. 6, 
2008).  He later said, “I can’t tell you why I would not have admitted that.”  Id. at 10. 
 
In 2006, an access authorization was requested for the individual.  DOE Exh. 29 (DOE 
Case Eval., Feb. 9, 2009). 
 
In August 2008, at a PSI, the individual stated that he had not used illegal drugs between 
1977 and the early 1990’s.  DOE Exh. 5 at 22, 24, 27 (PSI, Aug. 19, 2008).   
 
In March 2009, the LSO issued the individual a Notification Letter with a Statement of 
Charges that cites a Criterion J security concern.  DOE Exh. 1 (Notification Letter and 
Statement of Charges, Mar. 19, 2009).  Criterion J includes habitually using alcohol to 
excess or being diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse.  10 C.F.R. § 710.8(j).  The LSO alleges 
that: 
 

1) Since 1987, the individual has attended five alcohol treatment programs and has 
relapsed each time;  
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2) In December 2008, a DOE-consultant psychiatrist evaluated the individual.  He 
concluded that the individual met the criteria for Alcohol Dependence in full, 
sustained remission.  However, there is not adequate evidence of rehabilitation 
and reformation.  The individual’s abnormally elevated liver enzymes raise the 
suspicion that he continues to drink; and 

 
3) The individual has not been in treatment for over two years, which reduces his 

support for maintaining sobriety. 
 
DOE Exh. 1 (Notification Letter and Statement of Charges, Mar. 19, 2009). 
 
The Statement of Charges also cites a Criterion L security concern.  Criterion L includes 
“unusual conduct” and “circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual 
may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.  Such conduct or 
circumstances include . . . violation of any commitment or promise upon which DOE 
previously relied to favorably resolve an issue of access authorization eligibility.”  10 
C.F.R. § 710.8(l).  The LSO alleges that:     
 

1) In 1991, the individual’s access authorization was suspended in part due to 
concerns with alcohol and related arrests;  

 
2) In 1993, after an administrative review hearing, the individual resolved concerns 

about his drinking and alcohol-related arrests.  Yet, he was arrested for DWI in 
1994, 1996, and 1999.  The 1999 arrest included charges of Open Container and 
the felony Great Bodily Harm; 

 
3) In 1993, after an administrative review hearing, the individual’s access 

authorization was revoked because he did not resolve the security concern 
stemming from his violation of a DOE Drug Certification.  Yet, he used 
marijuana from 1993 to 1995; 

 
4) In December 2008, a DOE-consultant psychiatrist reported that the individual’s 

history of falsifying his problems with alcohol and illegal drugs diminishes his 
assertions of sobriety;  

 
5) The individual’s abnormally elevated liver enzymes raise the suspicion that he 

continues to drink; and 
 

6) The individual used illegal drugs after signing a DOE Drug Certification and 
while holding a DOE access authorization.  After his access authorization was 
revoked, from 1993 to 1995 he continued to use illegal drugs. 

 
The individual requested a hearing to respond to the LSO’s security concerns, and I 
conducted the hearing on July 23, 2009.  The individual represented himself.  The 
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individual testified and called the following witnesses: his wife, his daughter, his niece, 
his brother in-law, his friend, his family friend, and the EAP counselor.  The DOE 
counsel called the DOE-consultant psychiatrist.  At the hearing, the individual stated that 
he does not dispute the truth of the allegations in the Statement of Charges, except that he 
has rehabilitated and reformed himself from his diagnosis of Alcohol Dependence.  Tr. at 
6-7. 
 

II. Summary of Hearing Testimony 
 
A. The Individual 
 
The individual testified that he began drinking in high school, in the late 1960’s.  Id. at 
48-49.  His drinking “put a lot of stress” on his marriage and family.  Id. at 33.  He had 
previously abstained for periods of two and five years, but always relapsed.  See id. at 43. 
 
In October 1999, the individual’s “life came crashing down.”  Id. at 17.  He became 
intoxicated, crashed his car, and seriously injured someone.  Meanwhile, his mother was 
dying.  He said, “I hit my bottom.”  Id. at 17, 18. 
 
After the car crash, the individual was ordered to undergo a 30-day psychiatric evaluation 
at a secure facility and was ordered to undergo one year of intensive outpatient treatment.  
Id. at 18.  He also participated in Alcoholics Anonymous (AA) for a year.  (His last 
formal treatment and AA participation was in 2004.  Id. at 41, 55.)    The individual 
realized that “drinking was the cause” of his “problems.”  He “made an oath” to his 
mother to “straighten out” his life and “give up drinking.”  Id. at 18.  His mother passed 
away in December 1999.  Id. at 42. 
 
During the individual’s psychiatric evaluation at the secure facility, he developed a “five-
point plan” to replace drinking with “positive things” to re-earn the respect of his family.  
Id. at 19.  The plan includes his sobriety, spirituality, home life, work, and education.  He 
views the points as “synergistic” and “inner-related.”  Id. at 20. 
 
The individual completed some of the 12 steps of AA.  Id. at 22.  He realized that he is 
“powerless” and made “amends.”  He also conducted a “fearless and moral inventory” 
and realized that “personality defects” caused his drinking.  Id. at 21, 22.  His self-esteem 
depended on whether others accepted him.  The individual “realized” that he “could like 
[himself],” that he “was a worthy person,” that he “had things to offer,” and that “other 
people were not in charge of [his] self-esteem.”  Therefore, he “no longer needed the 
crutch of alcohol.” Id. at 21.  The individual had his last drink in January 2000.  Id. at 16. 
 
The individual began a new career, and he became an instructor at a local community 
college.  Id. at 29, 30.  He also volunteers with the local school district and community 
committees.  Id. at 30.  He tries to “be an example” for his own family, but also his 
mother and father, “who were very involved.”  Id. at 31.  He keeps his finances “in 
order.”  Id. at 39. 
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The individual craves alcohol because “an alcoholic always craves alcohol.”  He said, “I 
recognize it for what it is, and it’s a fleeting moment.”  Id.    He realized that he cannot 
drink occasionally.  Id. at 44. 
 
For support, the individual turns to his family.  Id. at 29.  His family life has improved.  
Id. at 34.  Seven years ago, his wife gave up drinking to support him.  Id. at 63.  He and 
his wife now get along much better, travel, and share interests and goals.  He said, 
“Everyone has their bad days, but we don’t have any issues like we used to.”  Id.  The 
family “does a lot of things together,” including horse back riding and camping.  Id. at 
35.  Some family members drink, although the individual does not provide alcohol.  Id. at 
63-64. 
 
For support, the individual also turns to his religious brotherhood.  (He substitutes his 
brotherhood for AA.  Id. at 51.)  He joined in 2005 to fuel his “inner spirituality.”  Id. at 
25.  The brotherhood prays often and educates him in his language and culture.  It has 
also “taken on community responsibilities.”  Id. at 27.  Staying “in touch” with his “faith 
and spirituality” helps him stay sober.  The brotherhood also gives him “something . . . to 
be spoken well of.”  Id. at 28. 
 
The individual sought out a counselor, but the counselor said it was “unethical” to treat 
him because he did not “display the symptoms” of alcoholism.  Id. at 33.  He has not 
continued with AA.  Id. at 37. 
 
The individual blamed his past falsification on his “memory.”  Id. at 38.  He said, “When 
you’re drinking you’re in a fog.  You can’t remember one day to the next. . . .  And 
maybe in some instances . . . I knew that if I were to be honest it would work against me, 
so I was thinking that maybe I was smarter than other people, or hoping that I was luckier 
than other people.”  Id.  He was then asked on which occasions he had been dishonest.  
He stated that “the only one that comes to mind” is when he had reported his arrest for 
selling alcohol to a minor and failed to report that he was also found with cocaine.  Id. at 
66-67. 
 
The individual reflected on his drinking.  He said, “[F]or the most part, other than the 
legal matters, I wasn’t a bad drunk. . . .  I’m very introspective. . . .  I got in trouble 
driving when I was drinking, and I drank to excess. . . .  I didn’t have any fights or 
breaking stuff or hitting people or stealing. . . .  I was bothered by things, and so when I 
drank I went inside and I was quiet and I just drank until I couldn’t think anymore.”  Id. 
at 33-34. 
 
The individual last used illegal drugs in the “early 1990’s.”  Id. at 60.  He said, “It’s been 
so long, I don’t know.”  Id. at 60-61. 
 
B. The Individual’s Wife 
 
The individual’s wife testified that she and the individual have been married for 34 years.  
Id. at 106.  Alcohol caused trouble in their marriage, and she thought of divorce.  Id. at 
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111.  The individual “hit bottom finally.”  Id. at 107.  He did a “stint” in the psychiatric 
center.  His mother’s passing “was a very major impact in his life.”  She said, “And he 
did promise her that he would sober up.”  Id. 
 
The individual has been sober since 2000.  See id. at 106-07.  They “have a very good 
relationship.”  He spends time with their family, and “he works really hard.”  He is 
committed to his education, his religious brotherhood, and “community [activities].”  Id.  
“[H]is confidence is up.”  Id. at 107.  Since he has been sober “for this length of time,” 
she believes that he will continue to abstain.  Id. at 113. 
 
The individual’s wife does not drink, and the individual and his wife do not keep alcohol 
in their home.  Id. at 108, 109. 
 
The individual attends his religious brotherhood weekly.  Id. at 115.  The religious 
brotherhood is “very strict,” and “they ban alcohol.”  Id. 
 
The individual last used illegal drugs in perhaps 1995 or 1996.  Id. at 118. 
 
C. The Individual’s Daughter 
 
The individual’s daughter testified that when she was 18, she moved away because the 
individual drank too much.  Id. at 85.  She has since moved back with her children, and 
they see the individual every weekend.  He no longer drinks because he is focused on 
church and family.  Although he was not truthful while he was drinking, he is now 
truthful.  Id. at 87.  She said, “He’s a different person.  I’ve got my father back.”  Id. at 
85.  She does not believe that he will drink again.  Id. at 87. 
 
At family events, alcohol is sometimes served, but the individual does not drink.  Id. at 
86, 87.  She has never seen him use illegal drugs.  Id. at 88. 
 
D. The Individual’s Niece 
 
The individual’s niece testified that his father was “very verbally abusive.”  Id. at 94.  
The individual now “understands that he doesn’t need my grandfather’s validation to be a 
good person.”  Id. 
 
The individual and his niece have always been close.  Id. at 91.  Since 2000, she has 
“seen a big difference.”  He stopped his drinking and “associated” problem behavior, 
such as arguing with his wife.  Id. at 91.  She said, “[H]e needed to make changes for 
himself to be able to better his family.”  Id. at 92.  He now hosts family events on 
holidays and special occasions.  Others may drink, but he does not.  Id. at 91.  She would 
notice if he had been drinking.  Id. at 95. 
 
The individual is deeply involved in his religious brotherhood, which supports him.  Id. at 
94.  They pray often, “help each other through hard times,” and do not allow drinking.  
Id. at 91. 
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E. The Individual’s Brother In-Law 
 
The individual’s brother in-law testified that he and the individual were friends before 
they married into the same family.  Id. at 68.   
 
The individual and his brother in-law discuss the problems that alcohol has caused the 
individual.  Id. at 69.  They also discuss the individual’s “relationship” with “God” and 
how that can help him abstain.  Id.  
 
The individual and his brother in-law both attend family events where alcohol is served, 
and he does not see the individual drink.  Id. at 70.  Nor has he heard family members 
mention that the individual has been drinking.  Id.  The individual’s brother in-law does 
not believe that the individual has had alcohol after January 2000.  Id. at 68-69. 
 
F. The Individual’s Friend 
 
The individual’s friend testified that he has known the individual since they were in 
junior high – about 45 years.  Id. at 73.  They “used to pal around together,” and the 
individual’s friend participated in his wedding.  They “still get together . . . once in a 
while.”  Id. 
 
The individual’s friend has not seen the individual drink “in a long time,” perhaps since 
January 2000.  Id. at 73.  The individual’s friend has recently held gatherings at his 
house.  Alcohol was served, but the individual did not drink.  Id. at 73-74, 76.  The 
individual recently hosted a family event.  The individual did not provide alcohol.  Those 
who drank brought their own alcohol.  Id. at 79. 
 
The individual’s friend is not aware that the individual has ever used illegal drugs.  Id. at 
77. 
 
The individual is dedicated to finishing school, teaching, and family.  Id. at 74.  The 
individual also attends policy meetings for the school board.  Id. at 76. 
 
The individual’s friend is a member of the same religious brotherhood as the individual, 
although he belongs to a different chapter.  Id. at 79, 81.  The chapters sometimes hold 
events together.  The individual is “a member in good standing” of his chapter.  If he had 
been drinking, they would have revoked his membership.  Id. at 81. 
 
G. The Individual’s Family Friend 
 
The individual’s family friend testified that he has known the individual’s family for 47 
years.  Id. at 100.  He “grew up” with the individual, his mother, his father, and his 
siblings.  Id.  
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The individual’s family friend attends four or five of the individual’s family events every 
year.  Id. at 102.  Alcohol is present, but the individual has not had a drink in 10 years.  
Id. at 101, 102.  He is not aware if the individual has ever used illegal drugs.  Id. at 102. 
 
H. The EAP Counselor 
 
The EAP counselor testified that he provides mental health counseling for employees 
who use drugs and alcohol.  Id. at 121.  The individual asked him for advice for handling 
the administrative review process; they did not form a therapeutic relationship.  Id. 
 
The EAP counselor believes that the individual has abstained.  Id. at 130.  His “borderline 
elevated” liver enzymes do not necessarily indicate that he has been drinking.  See id. at 
125-26.  The individual may have damaged his liver so that his liver enzymes are always 
up.  Id. at 126.  If he were drinking enough to keep his enzymes elevated, his drinking 
would have caused him legal trouble or trouble at home, work, school, or in the 
community.  Id.  If he had one drink, he would be “back off to the races.”  He said, 
“[T]he true alcoholic . . . [cannot] be a controlled drinker.”  Id. at 127.  He was not 
“slick” enough to hide his drinking before, so he probably could not do so now.  Id. at 
135. 
 
The individual’s abstinence, his year of intensive outpatient treatment, and his support 
network constitute adequate evidence of rehabilitation and reformation.  Id. at 147. 
 
A strong social support system is one of the most important contributors to long-term 
abstinence.  Id. at 133.  The individual has an adequate support system to maintain his 
abstinence.  Id. at 134, 35.  Therefore, his “prognosis is good.”  Id. at 139.  His risk of 
relapse is “low.”  Id. at 148. 
 
To treat an alcoholic, a therapist must diagnose him or her with an alcohol use disorder.  
Id. at 129.  Because the individual’s therapist could not diagnose him with an alcohol use 
disorder, she appropriately declined to treat him.  Id.  
 
I. The DOE-Consultant Psychiatrist 
 
The DOE-consultant psychiatrist testified that when he evaluated the individual in 
December 2008, he concluded that the individual had not shown adequate evidence of 
rehabilitation and reformation.  The individual’s liver enzymes were abnormally elevated.  
Id. at 162.  Although the individual’s diabetes could have raised his enzymes, the DOE-
consultant psychiatrist suspected that his drinking raised them because the individual has 
“a horrible track record” of providing false information about his drinking.  Id. at 150, 
151, 156. 
 
The individual has now shown adequate evidence of rehabilitation and reformation.  Id. 
at 170.  His liver enzymes were elevated in the 1980’s and 1990’s, when he admitted to 
drinking heavily.  Id. at 161.  After he quit drinking in 2000, they went “way down,” and 
they were stable from 2003 to 2007.  Although they were elevated at the time of the 
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DOE-consultant psychiatrist’s evaluation in 2008, a 2009 test by a different lab showed 
similar enzyme levels, which fell within a “normal” range on a different scale.  The 
DOE-consultant psychiatrist now believes that his liver enzymes do not indicate a 
drinking pattern.  Id. at 163.   
 
Further, the DOE-consultant psychiatrist does not suspect that the individual has been 
drinking.  Id. at 165.  He agreed with the EAP counselor that if the individual had 
suffered a relapse, he would have not been able to control his drinking or hide it.  Id. at 
153.  The fact that the individual’s problems ended in 2000 suggests that he has abstained 
since then.  Id. 
 
The individual’s “prognosis” is “fair to good,” and his risk of relapse is “low to medium.”  
Id. at 166.  His religious brotherhood supports his sobriety, as does his year of intensive 
outpatient treatment.  Id. at 154-55, 166, 170.   

 
III. Legal Standard 

 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).1   
 
The individual must resolve the DOE’s security concerns by presenting evidence to rebut, 
refute, explain, extenuate, or mitigate the allegations supporting the DOE’s security 
concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0598 (2008).  The 
individual must present corroborating evidence to support his or her efforts to resolve the 
DOE’s security concerns.  See Personnel Security Hearing, Case No. TSO-0693 (2009). 
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R.  
§ 710.7(a).  The Hearing Officer shall consider the following factors: witness demeanor 
and credibility; the authenticity and accuracy of documentary evidence; the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 

                                                 
1 OHA decisions may be accessed by entering the case number in the search engine on the OHA website, 
www.oha.doe.gov. 
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include knowledge and participation; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavior changes; the motivation of the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors.  Id. at §§ 710.7(c), 710.27(a)-(b). 
 

IV. Analysis 
 
Criterion J 
 
The LSO’s Criterion J security concern stems from (i) the DOE-consultant psychiatrist’s 
2008 opinion that while the individual’s Alcohol Dependence is now in full, sustained 
remission, the individual has not shown adequate evidence of rehabilitation and 
reformation – his elevated liver enzymes suggest that he still drinks; (ii) since 1987, the 
individual has entered treatment five times, but has relapsed each time; and (iii) the 
individual has not entered treatment in over two years.  I find that the individual has 
resolved the Criterion J security concern. 
 
At the 2009 hearing, the DOE-consultant psychiatrist and the EAP counselor agreed that 
the individual has shown adequate evidence of rehabilitation and reformation.  In 1999, 
the individual suffered an alcohol-related accident that prompted him to abstain and 
rebuild his life.  He acknowledged his drinking problem and identified the difficulties 
with his father as the cause of his drinking.  He also completed his education, improved 
his family life, and become a leader in his religious brotherhood and school district.  All 
witnesses agreed that the individual has abstained since January 2000.  The EAP 
counselor testified that he has a good prognosis, while the DOE-consultant psychiatrist 
testified that he has a “fair to good” prognosis.  Both agreed that he has an adequate 
support network.   
 
The DOE-consultant psychiatrist testified that the individual’s elevated liver enzymes, 
taken in context with a more recent test, do not suggest that he has been drinking.  The 
DOE-consultant psychiatrist also acknowledged that the individual consulted a therapist, 
but the therapist advised him that he does not need treatment because he does not suffer 
from an alcohol diagnosis. 
 
Criterion L 
 
The LSO’s Criterion L security concern stems from (i) the individual’s alcohol 
consumption, his abnormally elevated liver enzymes, and his alcohol-related legal 
trouble; (ii) the individual’s violation of his DOE Drug Certification; (iii) his continued 
use of illegal drugs; and (iv) his history of falsifying his use of alcohol and illegal drugs, 
which diminishes his credibility.   
 
First, I find that the individual has resolved the portion of the Criterion L security concern 
stemming from his alcohol consumption, his abnormally elevated liver enzymes, and his 
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alcohol-related legal trouble.  By resolving the LSO’s Criterion J security concern, the 
individual has also resolved this portion of the Criterion L security concern.  
 
Second, I find that the individual has not resolved the portion of the Criterion L security 
concern stemming from the violation of his DOE Drug Certification.  A DOE Drug 
Certification represents a commitment from an individual that he or she will not use 
illegal drugs, which the DOE relied upon in granting the individual an access 
authorization.  When an individual violates a DOE Drug Certification, they raise a 
concern about their reliability.  An individual’s untrue or inconsistent statements about 
their use of illegal drugs also raise a concern about their reliability.  Previous Hearing 
Officers have denied recommending an access authorization to individuals who had 
violated a DOE Drug Certification and who had a long-term pattern of lying or making 
inconsistent statements about their history of illegal drug use.  See, e.g., Personnel 
Security Hearing, Case No. TSO-0216 (2005) (inconsistent statements), Personnel 
Security Review, Case No. VSA-0255 (1999) (long-term pattern of dishonesty). 
 
The individual has an extensive history of making conflicting statements about his use of 
illegal drugs.  Three times in the 1980’s, the individual denied using illegal drugs after 
signing his 1977 DOE Drug Certification.  In 1991, he admitted having done so, and in 
1992, a Hearing Officer found that the individual had violated his DOE Drug 
Certification.  In 2002, he denied ever having used illegal drugs.  At the 2008 PSI, he 
admitted having used illegal drugs, but not having used them while holding an access 
authorization.  At the 2009 hearing, by stipulating that he had violated his DOE Drug 
Certification, he admitted that he had used illegal drugs while holding an access 
authorization. 
 
Because the individual has a long-term pattern of making inconsistent statements about 
his use of illegal drugs – including the conflict between his statement at the 2008 PSI and 
his stipulation at the 2009 hearing – I cannot find that he has resolved the portion of the 
security concern stemming from the violation of his DOE Drug Certification. 
 
Third, I find that the individual has resolved the portion of the Criterion L security 
concern stemming from his continued use of illegal drugs.  The individual testified that 
he has not used illegal drugs since 1995 or 1996, and his witnesses corroborated his 
testimony. 
 
Fourth, I find that the individual has not resolved the portion of the Criterion L security 
concern arising from his history of falsifying his use of alcohol and illegal drugs.  In 
addition to the inconsistent statements summarized above, in 1984 the individual denied 
having been arrested for DWI, despite having been arrested for DWI twice.  At the 2009 
hearing, the individual stated that he had never fought or stolen anything while 
intoxicated.  The individual’s history shows an arrest for burglary and an arrest for 
assault and battery, which both occurred while he was intoxicated.   
 
The individual and his witnesses testified that the individual has improved his candor.  
Yet, the individual has made conflicting statements for 25 years.  Moreover, he has done 
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so after he began to rebuild his life in 2000 and during the recent PSI and hearing, which 
were designed to allow him the opportunity to demonstrate his trustworthiness and 
candor. 
 

V. Conclusion 
 
The individual has resolved the LSO’s Criterion J security concern.  However, because 
the individual has not resolved the Criterion L security concern, I find that the DOE 
should not grant him an access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  September 24, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                              
                                                             September 29, 2009 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 3, 2009 
 
Case Number:  TSO-0764 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for a DOE access 
authorization.1  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s suspended access authorization should be restored.  
For the reasons detailed below, it is my decision that the Individual’s suspended access 
authorization should be restored.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to her eligibility 
for an access authorization.2  See Notification Letter, March 19, 2009.   
 
The Notification Letter cites the Individual’s past use of illegal drugs as raising security concerns 
under 10 C.F.R. § 710.8(k) (Criterion K).3 Id.  Specifically, the letter refers to the Individual’s 
one-time use of marijuana in July 2003, her frequent use of crack cocaine between 1989 and 1994, 
her one-time illegal use of a prescription medication in 1994, and her use of other illegal drugs in 
the late 1970s.  Id.  The Notification Letter further cites security concerns under 10 C.F.R. § 
710.8(l) (Criterion L).4  In addition to the Individual’s drug use itself, the Notification Letter cites 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision in  
the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
3 Criterion K pertains to information indicating that an individual has “trafficked in, sold, transferred, possessed, used, 
or experimented with” illegal substances.  See 10 C.F.R. § 710.8(k).   
4 Criterion L concerns refer to conduct tending to show that the Individual is “not honest, reliable, or trustworthy, or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
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as security concerns the fact that the Individual used marijuana one time in 2003 despite (1) 
having previously stated during a November 1998 personnel security interview her intentions to 
refrain from illegal drug use, (2) signing DOE Security Acknowledgement forms in 1998, 1999, 
and 2004 indicating her understanding that illegal drug use could result in the loss of her access 
authorization, and (3) completing a Drug Certification form in 1998 on which she certified that she 
would not use or be involved with illegal drugs while in possession of a DOE access authorization.  
Id.   
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter. At the 
hearing, the Individual, represented by counsel, presented her own testimony, as well as the 
testimony of her husband, two psychiatrists, and four co-workers.  The DOE counsel did not 
present any witnesses.   
 

II. HEARING TESTIMONY 
 
A.  The Individual   
 
The Individual stated that she has held a security clearance since 1998.  Hearing Transcript (“Tr.”) 
at 52.  Since she has held a security clearance, the Individual has used illegal drugs one time, in 
approximately July 2003, while on a camping trip.5  Tr. at 52-53.  She stated that the camping trip 
occurred “within a couple of weeks” of her having her thyroid gland removed and learning that 
she had thyroid cancer.  The trip occurred after her diagnosis, but prior to her having any 
knowledge of the disease or a treatment plan in place, and she “was in a really bad state of mind.”  
Tr. at 53, 55.  One evening during the trip, the Individual’s friend produced a marijuana cigarette 
and began smoking it.  Tr. at 58.  She offered the Individual the cigarette and the Individual took 
one puff of the cigarette.  Tr. at 59.  The Individual immediately realized that smoking marijuana 
was a mistake and told her friend to dispose of it.6  Id.   
 
The Individual signed a Drug Certification form as a precondition to obtaining her security 
clearance in 1998, indicating her intention to abstain from any future use of or involvement with 
illegal drugs, and subsequently signed Security Acknowledgement forms in 1999 and 2004, 
acknowledging that future illegal drug use could result in the loss of her security clearance.  Tr. at 
66.  She understood the importance of the Drug Certification form when she signed it and “had 
every intention” of honoring her promise to the DOE to refrain from future illegal drug use.  Tr. at 
67.  The Individual has honored the commitment she made on the form, with the exception of the 
one instance during the 2002 camping trip.  Tr. at 68.   The Individual added, “I was in a weak 
moment, I was feeling sorry for myself, but as soon as I did it, it’s like I was so disgusted with 
myself … I just knew that I had the clearance and I needed to stop it immediately.”  Id.  The 

                                                 
5 After the hearing, the Individual submitted a statement indicating that, during the hearing, she was mistaken that her 
cancer diagnosis and the camping trip occurred in 2003.  After checking her medical records, she realized that the 
diagnosis occurred in July 2002.  Despite the error in the date, both the Individual and her husband affirmed that the 
camping trip during which the Individual smoked marijuana took place almost immediately after the diagnosis and her 
misstatement of the year in which those events took place was an inadvertent error.  See Affidavits of Individual and 
Individual’s Husband, dated August 12, 2009.   The camping trip is hereinafter referred to as “the 2002 camping trip.” 
6 The Individual disclosed her marijuana use during her interview with an Office of Personnel Management (OPM) 
investigator in connection with her re-investigation for her security clearance in 2005.  Tr. at 83, DOE Ex. 4. 
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Individual was surprised that her friend had marijuana because she did not know that she used 
drugs.  Tr. at 87.   
 
The Individual stated that had she not been in “that horrible state of mind” following her cancer 
diagnosis, she never would have touched the marijuana.  Prior to the one-time marijuana use 
during the 2002 camping trip, she had not used any illegal drugs since 1994, approximately four 
years before signing the Drug Certification form, and she has not used any illegal drugs since the 
trip.  Tr. at 67, 69.  The Individual knew she had to be forthcoming with the DOE about her one-
time marijuana use, regardless of the possible consequences.  Tr. at 77.  She felt “terrible” about 
having violated the terms of the Drug Certification and Security Acknowledgement forms and felt 
like she “probably disappointed a lot of people.”  Tr. at 78.   
 
Following the removal of her thyroid gland, the Individual endured significant physical side 
effects, such as sharp mood sings, weight gain, and altered eating habits.  Tr. at 57.  The 
Individual is currently taking synthetic thyroid medication and her thyroid level is “where [her] 
oncologist wants it to be.”  Tr. at 56.  She added that she has undergone periods of stress since her 
cancer diagnosis and treatment, such as the death of her father and this administrative review 
proceeding, and she has been able to handle the stress without resorting to any illegal drug use.  
Tr. at 69, 86.  The Individual believes she is “more aware of things that [she is] doing and not 
doing, and shouldn’t be doing.”  Tr. at 73.  The Individual cannot imagine any situation in which 
she would resume illegal drug use.  She stated that she is in “a different place” in her life and has a 
strong group of friends she can lean on to help her deal with stressful situations.  Id.  The 
Individual does not associate with anyone who uses illegal drugs.  Tr. at 88.  Her brother has had a 
drug-use problem in the past, but she and her brother do not have a close relationship, live in 
different states, and exchange only periodic phone calls.  Tr. at 89.  The Individual intends to 
never use illegal drugs again in the future.  Id.  
 
B. The Individual’s Husband 
 
The Individual and her husband have known each other for 30 years and have been married for 24 
years.  Tr. at 14.  The Individual loves her job and is very dedicated to it.  Tr. at 16. The 
Individual’s husband described the Individual as being very generous, outgoing, and friendly.  Tr. 
at 20.  For example, the Individual often bakes for her co-workers because she likes “to brighten 
their day.”  Id.  The Individual and her husband spend most of their time outside of work being 
together at home, going for walks, tending to their dogs, and doing other everyday tasks.  Tr. at 
22.  The Individual spends most of her time with her husband and her co-workers.  Tr. at 23.  They 
live in a fairly remote location and only occasionally socialize with others outside of work.  Tr. at 
24.  The Individual’s husband believes the Individual is an honest and loyal person.  Tr. at 33, 35. 
 
The Individual’s husband did not recall the exact date of the Individual’s cancer diagnosis, but 
described the diagnosis as “pretty traumatic” for the Individual.  Tr. at 25, 27.  The Individual was 
“emotionally distraught” when she first learned she had cancer because she did not know “what 
the outcome was going to be.”  Tr. at 27.   Initially, the Individual thought her thyroid cancer was 
life-threatening.  Tr. at 29.  Her personality changed “a little bit” and she became more emotional.  
Tr. at 28.  Over time, as they learned more about the cancer and began the treatment process, the 
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Individual began adjusting to having the illness.  Id.  Over six years have passed since the 
diagnosis, and it appears that the Individual is now cancer-free.  Id.   
 
In addition to her cancer, the Individual has had other stressful periods in her life.  For example, 
there is a history of alcoholism in her family.  Tr. at 30.  The Individual has handled her family 
problems by not dwelling on them too much.  Her husband added, “She recognizes [the family 
issues] and, you know, strives to be different.”  Id.       
 
The Individual’s husband did not learn of the Individual’s use of marijuana on the 2002 camping 
trip until she told him about the incident when her security clearance was suspended.  Tr. at 30.  
He told the Individual that it was “a poor decision on her part.”  Tr. at 31. The Individual deeply 
regrets her decision to use marijuana on the camping trip.  Tr. at 41. She attributed her decision to 
smoke marijuana that night to “her emotional state at the time … she was pretty upset and worried 
about this whole thing about the cancer.”  Tr. at 36.  The Individual’s husband did not remember 
the exact date of the camping trip, but recalled it was “around the same time” as the Individual’s 
cancer diagnosis.  Tr. at 44.  He did not observe any other lapses in judgment or bad decisions by 
the Individual following her cancer diagnosis.  Tr. at 32.  The Individual’s husband has not seen 
the Individual turn to drugs in other times of stress.  Tr. at 33.  
 
The Individual’s husband was also unaware of the Individual’s cocaine use between 1989 and 
1994 at the time she was using it.  Tr. at 39.  At the time the Individual used cocaine, he and the 
Individual worked opposite shifts and, therefore, only saw each other on weekends.  Tr. at 46-47.  
He would not have known if she used drugs in the time they did not see one another.  Id.  He 
believes, however, that if she were to use drugs in the future he would know because he would 
notice changes in her personality and behaviors.  Tr. at 33.  Now that they work similar hours, 
they drive to and from work together and spend most of their time outside of work together.  Tr. at 
21, 47.  Further, he and the Individual do not associate with anyone who uses illegal drugs.  Tr. at 
45-46.  He added that if they had known that the friend accompanying them on the camping trip 
was a drug user, they would not have gone on the trip with her.  Tr. at 48.  
 
C. The Psychiatrists 
 
The Individual was examined by two psychiatrists in connection with this administrative review 
proceeding.  Both psychiatrists agreed that undergoing a thyroidectomy – or removal of the 
thyroid gland – can cause physiological changes in the patient, such as hypothyroidism (minimal 
or no production of the thyroid hormone).  This in turn can affect mood, anxiety, and other 
behavioral problems.  Tr. at 99-100; 120.   
 
In the Individual’s case, after the removal of her thyroid, she developed hypothyroidism and it 
“took some time for it to get under control.”  Tr. at 100-01.  Psychiatrist 1 stated that at the time of 
the 2002 camping trip shortly after her thyroidectomy, she was likely already experiencing the 
effects of hypothyroidism.  Tr. at 101.  He added, “there was clearly anxiety and depression of a 
situational nature, both from a psychological point of view and very likely from a physiological 
point of view at that point in time, and that would create some vulnerability in judgment.”  Tr. at 
101.  Psychiatrist 2 concurred that the Individual’s “thyroid disturbance could have affected her 
mood.”  Tr. at 120.  Psychiatrist 1 further opined that now that the issues associated with the 
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psychological and physiological stress caused by her thyroid cancer are under control, the 
Individual is capable of exercising good judgment.  Tr. at 107.  He pointed to the fact that the 
Individual has maintained a steady work history throughout her adult life, despite a “dysfunctional 
[family] background,” and, after getting involved with drugs in the past, was able to make the 
decision to quit on her own and stick to it.  Tr. at 107.  Psychiatrist 2 also noted that the issues 
related to the Individual’s thyroid imbalance were a one-time stressor, and not necessarily 
indicative of how the Individual will react to stress in the future.  Tr. at 125.    
 
Psychiatrist 1 stated that, while there were some issues in the Individual’s past which would have 
met the criteria for a psychiatric diagnosis, the Individual does not presently meet the criteria for 
any diagnosis.  Tr. at 104.  Psychiatrist 2 added that, while the Individual’s marijuana use during 
the 2002 camping trip might, at the time, have been considered “a clinically significant event and 
might have at that time given her an active diagnosis of marijuana abuse,” a significant amount of 
time has passed and the Individual would no longer meet any criteria for an active diagnosis of 
marijuana abuse.  Tr. at 123-124.  Both psychiatrists believe it is highly unlikely that the 
Individual will use illegal drugs again in the future.  Tr. at 114, 124.  Psychiatrist 2 stated, “I think 
she kind of learned her lesson and saw … in practice the implications of even a one-time use.”  Tr. 
at 124.  Psychiatrist 2 also believes the Individual has a support system, particualrly her strong 
relationship with her husband, adequate to help her handle future stressful situations.  Tr. at 132.  
He also noted that the Individual was able to deal with the death of her father without resorting to 
any substance abuse.  Id.   
 
D. The Individual’s Friends and Co-Workers 
 
Friend 1, the Individual’s neighbor, has known the Individual and her husband for over ten years 
and sees them about once per week.  Tr. at 136, 140.  They socialize occasionally at events such as 
dinners at each other’s homes, barbecues, or hunting trips.  Tr. at 139.  The Individual and her 
husband spend most of their free time together.  Tr. at 141.  Friend 1 has never known the 
Individual to use illegal drugs and has never seen any drugs or drug paraphernalia in her home.  Id.    
Friend 1 trusts the Individual and has even given her and her husband a key to his home, since 
they watch his dogs and home for him when he is away.  Tr. at 143.  He believes the Individual to 
be honest “to a fault” and is very “forward and upfront” about things.  Tr. at 144.  The Individual 
told him about her past drug use and her one-time use of marijuana during the 2002 camping trip.  
Tr. at 142.  She described it to him as a “big mistake” which should never have happened.  Id.   
 
Friend 2 is one of the Individual’s co-workers.  He met the Individual approximately nine years 
ago through a mutual work colleague.  Tr. at 155.  They began working together in 2006 and 
became friends.  Id.  Friend 2 currently sees the Individual everyday at work, they meet for 
breakfast several times per week, and often attend dinners with their work group.  Tr. at 157-158.  
The Individual’s work is very important to her.  Tr. at 160.  She is very dedicated to her job and is 
“just a very determined person.”  Tr. at 161.  The Individual is very well-liked at work and treats 
her co-workers like friends and family.  Id.  She relied on her friends for support when her father 
died.  Tr. at 163.  Friend 2 has never known the Individual to be dishonest.  Tr. at 164.  The 
Individual told him about the circumstances surrounding her use of marijuana following her 
cancer diagnosis.  She told him that she had been “going through a tough time with her diagnosis” 
at the time and she regretted her mistake.  Tr. at 168.  The Individual told him she wished she had 
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not smoked the marijuana, but she did not make excuses for her behavior.  Id.  Friend 2 believes 
the Individual to be extremely trustworthy and he would trust her to look after his son.  Tr. at 169.  
He believes the Individual handles stress well and does not engage in destructive behaviors in time 
of stress.  Tr. at 172-173.   
 
Friend 3 is also currently the Individual’s supervisor.  They met through work ten years ago, later 
became close friends, and have worked on the same team for about two years.  Tr. at 177-178.  
Friend 3 and the Individual socialize together frequently and consider themselves part of each 
other’s families.  Tr. at 178.  Friend 3 described the Individual as “loyal,” “detail-oriented,” 
“honest,” and “very protective.”  Tr. at 180-181.  She has never tried to hide her mistakes.  Id.  
The Individual spends most of her time outside of work with her husband.  Tr. at 184-185.  Friend 
3 knew the Individual during her cancer diagnosis.  Tr. at 185.  The Individual was scared after her 
diagnosis, and became unusually quiet and withdrawn.  Tr. at 185-186.  Eventually, after her 
treatment, her personality returned to normal.  Id.  The Individual has had other times of stress 
since her cancer treatment, such as the death of her father and the current administrative review 
proceeding.  Tr. at 186-187.  She coped well with both situations.  Id.  The Individual “does an 
awful lot of baking,” “walks the dogs a lot,” and “reads” when she is under stress.  Tr. at 187, 194.  
The Individual told her that she smoked marijuana during the 2002 camping trip.  Friend 3 was 
surprised because “it’s not the [Individual] I know.  She bakes.  If she shows up with a bunch of 
cookies on Monday, she had a bad weekend.  I would have been surprised that she would have 
used [marijuana] as a stress mechanism.”  Tr. at 188-189.  The Individual described the marijuana 
incident as “stupid” and regrets her mistake.  Tr. at 191.  Friend 3 has never known or suspected 
that the Individual uses illegal drugs.  Friend 3 noted the consistency of the Individual’s work 
performance, the lack of any unusual absences, and no signs of drugs or drug paraphernalia in the 
Individual’s home or property, as evidence that the Individual is not a drug user.  Tr. at 189-190.                       
 
Finally, Friend 4 met the Individual through work about three years ago and knows her through 
their work interactions.  Tr. at 196-197.  He considers the Individual to be honest and 
conscientious, based on his experiences with her at work.  Tr. at 200-201.  The Individual told him 
about her cancer diagnosis and treatment.  Tr. at 204.  They did not get in to much detail, but he is 
aware that it was a “scary” time for her.  Tr. at 205.  He has never known the Individual to use any 
illegal drugs.  Tr. at 206.  The Individual told him about the circumstances surrounding her 
marijuana use during the 2002 camping trip following her cancer diagnosis.  Tr. at 207.  Given 
“the circumstances with the cancer diagnosis and then also [the Individual’s] subsequent 
behavior,” it did not change his opinion of the Individual in general, or her trustworthiness in 
particular.  Tr. at 207-208.    
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
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interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information is 
received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, the 
individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency of 
the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to the 
individual would not endanger the common defense and security and would be clearly consistent 
with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
A. Criterion K – Drug Use 
 
It is beyond dispute that involvement with illegal drugs raises security concerns under Criterion K.  
See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information (issued on December 29, 2005 by the Assistant to the President for National Security 
Affairs, The White House) (Adjudicative Guidelines), Guideline H, ¶ 24 (“Use of an illegal drug 
… can raise questions about an individual’s reliability and trustworthiness, both because it may 
impair judgment and because it raises questions about a person’s ability or willingness to comply 
with laws, rules, and regulations.”); see also Personnel Security Hearing, Case No. VSO-0113 
(1997) (“The drug user puts his own judgment above the requirements of the laws, by picking and 
choosing which laws he will obey or not obey.  It is further the concern of the DOE that the drug 
abuser might pick and choose which DOE security regulations he will obey or not obey with 
respect to protection of classified information.”).   
 
In this case, I find that the Individual has mitigated the security concerns raised by her past use of 
illegal drugs.  I believe that the Individual and the other witnesses testified honestly and candidly.  
The Individual testified that, other than one puff of a marijuana cigarette in 2002, she has not used 
any illegal drugs since 1994, 15 years prior to the hearing.  She described her use of marijuana 
during the 2002 camping trip as a lapse in judgment, attributable to her fragile state of mind 
following her diagnosis of thyroid cancer, a condition which she believed to be life-threatening.  
She also stated that she has a good support system in her friends and family to help her cope with 
stressful situations, and she intends to never use illegal drugs in the future.  Her husband and close 
friends corroborated her assertion that her cancer diagnosis was very traumatic.  In addition, her 
husband and friends testified that the Individual does not currently use illegal drugs and they have 
not seen any evidence of drug use on the part of the Individual, such as poor work performance or 



 - 8 -

the presence of drug paraphernalia in her home or workspace.  Finally, their testimony supported 
the Individual’s position that she is now able to handle stress well and has a good support system 
in place to help her.   
 
The Adjudicative Guidelines set forth various factors which may serve to mitigate security 
concerns raised by an individual’s use or involvement with illegal drugs. Among those factors are 
that “the behavior happened so long ago, was so infrequent, or happened under such circumstances 
that it is unlikely to recur or does not case doubt on the individual’s current reliability, 
trustworthiness, or good judgment.”  Adjudicative Guidelines, Guideline H, ¶ 26.  In this case, the 
Individual’s most recent sustained drug use was a period of cocaine use between 1989 and 1994, 
approximately 15 years prior to the hearing.  The Individual’s most recent use or involvement with 
any illegal drug occurred over six years ago, when she reportedly took one puff of a marijuana 
cigarette during the 2002 camping trip.  That marijuana use occurred under such extraordinary 
circumstances – dealing with the aftermath of being diagnosed with a serious health condition, but 
not yet having information about the illness, treatment, or prognosis – that I believe it is unlikely 
to recur in the future.  In addition, other than that one brief use during the 2002 camping trip, a 
significant amount of time has passed since the Individual’s period of drug use, and she no longer 
associates with anyone who uses illegal drugs.  These factors support my conclusion that the 
Individual is no longer a user of illegal drugs.  Therefore, I find that she has resolved the security 
concerns cited under Criterion K in the Notification Letter.      
 
B. Criterion L – Unusual Conduct  
 
Criterion L concerns refer to conduct tending to show that the Individual was “not honest, reliable, 
or trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).  In this case, the Criterion L concerns 
stem primarily from the Individual’s violation of the Drug Certification form she signed in 
November 1998.  The signing of a Drug Certification form represents a personal commitment by 
an individual to DOE to refrain from the use of illegal drugs and reflects an understanding by the 
individual that, but for the employee’s personal commitment to refrain from drug use in the future, 
his prior drug use would have precluded him from holding a clearance.   See Personnel Security 
Hearing, Case No. TSO-0555 (2008).   There is no question that a violation of a written 
commitment to DOE raises security concerns.  See Adjudicative Guidelines, Guideline E, ¶¶ 15, 
16(f).  
 
The Individual disclosed that she smoked marijuana in 2002, violating the terms of the Drug 
Certification form she signed four years earlier.  She explained that she was in a fragile state of 
mind following her thyroidectomy and subsequent cancer diagnosis and was not thinking clearly.  
She stated that as soon as she took one puff on the marijuana cigarette, she immediately knew it 
was a mistake and did not touch it again.  The psychiatrists both opined that the Individual’s 
mental state, including her mood and judgment, may have been significantly affected by the 
removal of her thyroid gland which caused a physiological imbalance.  In addition, the Individual 
recognized the seriousness of her mistake and expressed remorse for it, both when describing the 
incident to her husband and friends and while testifying at the hearing.  All of the evidence in the 
record, particularly the testimony of her husband and friends, supports a finding that the Individual 
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is an honest, trustworthy, and determined person who overcame her difficult family background to 
become a productive adult, conquered a past drug problem on her own, and had a lapse in 
otherwise solid judgment while under extreme emotional distress due to a serious health crisis, 
which has since been successfully treated. 
 
According to the Adjudicative Guidelines, among the factors which may serve to mitigate a 
security concern raised by an individual’s dishonesty or violation of a written commitment are that 
a significant period of time has passed, the behavior was infrequent, “or it happened under such 
unique circumstances that it is unlikely to recur and does not case doubt on the individual’s 
reliability, trustworthiness, or good judgment.”  Adjudicative Guidelines, Guideline E, ¶ 17(c); see 
also Personnel Security Hearing, Case No. TSO-0324 (2007) (Criterion L concern mitigated after 
individual established that unique circumstances surrounding his violation of a Drug Certification 
form were unlikely to recur and the lapse in judgment was an isolated incident).  In this case, a 
significant period of time has passed since both the Individual’s 2002 marijuana use (over six 
years) and her disclosure of that use (over four years).  See DOE Ex. 4, Tr. at 83.  The 
circumstances which resulted in the Individual’s one-time use of marijuana during the 2002 
camping trip were extraordinary and unlikely to recur.  The Individual’s thyroid condition has 
been treated and the hormonal imbalance which likely affected her mental state is now stabilized.  
The Individual no longer associates with any users of illegal drugs, including the person who had 
marijuana during the 2002 camping trip.  In addition, the Individual has learned other methods of 
handling stress, as noted above, and has experienced subsequent stressful situations without 
resorting to any illegal substances as a coping mechanism.   
 
After considering all of the above factors, I conclude that the Individual’s violation of the Drug 
Certification form was an isolated lapse in judgment attributable to the extraordinarily difficult 
circumstances she was facing at the time.  I find that it is highly unlikely that the Individual will 
exercise in the future the poor judgment and unreliability she demonstrated in using marijuana 
during the 2002 camping trip.  Accordingly, I find that the Individual has mitigated the security 
concerns raised under Criterion L in the Notification Letter.   
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria K and L.  I also find 
that the Individual has presented sufficient information to fully resolve those concerns.  Therefore, 
I conclude that restoring the Individual’s access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  Accordingly, I find that the Individual’s suspended access authorization should be 
restored.   
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: September 29, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
October 21, 2009 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   June 3, 2009 
 
Case Number:   TSO-0765 
 
This Decision concerns the eligibility of  XXXXXX X. XXX (hereinafter referred to as “the 
Individual”) to maintain a security clearance under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning her eligibility for a security 
clearance.  Specifically, the LSO characterized this information as indicating that the Individual 
had (1) engaged in unusual conduct which brought her honesty, trustworthiness, and reliability 
into question, and (2) been diagnosed with alcohol dependence by a licensed clinical 
psychologist, who opined that this illness or mental condition causes, or may cause, a significant 
defect in the Individual’s judgment or reliability.1 
 
The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for a DOE 
security clearance.  The Individual filed a Response to the Notification Letter and requested a 

                                                 
1  The Notification Letter alleges that the Individual has: (1) “Been, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a board-certified psychiatrist or a licensed clinical psychologist as alcohol dependent or as 
suffering from alcohol abuse,@ 10 C.F.R. ' 710.8(j); (2) “An illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability,” 10 C.F.R. § 710.8(h); and (3) “[e]ngaged in any unusual conduct or is subject to any circumstances 
which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe 
that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to 
act contrary to the best interests of the national security.”  10 C.F.R. ' 710.8(l).   
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hearing.  The LSO forwarded the Individual’s request to the Office of Hearings and Appeals 
(OHA) and the OHA Director appointed me as the Hearing Officer in this matter on June 6, 
2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, her son, and the DOE Psychologist.  See Transcript of Hearing, Case No. TSO-0765 
(hereinafter cited as ATr.@). The LSO submitted 17 exhibits, marked as DOE Exhibits 1 through 
17, while the Individual submitted 15 exhibits, marked as Individual’s Exhibits 1 through 15. 
 
II. FINDINGS OF FACT 
 
On February 20, 2008, a psychiatric hospital (the Hospital) admitted the Individual for alcohol 
detoxification.  The Hospital’s medical staff diagnosed the Individual with alcohol withdrawal2 
and alcohol dependence.  A progress note dated February 22, 2008, notes that the Individual was 
expressing cravings for alcohol and stated, “I just want to drink.”  The Individual was prescribed 
medication in order to control her cravings for alcohol.  The Hospital staff also conducted regular 
safety checks on the Individual.  After seven days, her detoxification was complete and she was 
transferred to rehabilitation.  The progress notes indicate that the Individual and her therapists 
agreed that she should undergo a relapse prevention program.   
 
On March 2, 2008, the Individual reported to the Hospital staff that, prior to her admission, her 
husband pulled out his gun and threatened to kill her and himself, if she did not hospitalize 
herself in order to treat her alcoholism.  The Individual expressed anxiety about leaving her 
children with her husband.  The Hospital staff advised the Individual to consider alternative 
                                                 

2  The Diagnostic and Statistical Manual, Fourth Edition, Text Revision (DSM-IV-TR) provides the following 
diagnostic criteria for alcohol withdrawal: 

A.  Cessation of (or reduction in) alcohol use that has been heavy and prolonged. 

B.  Two (or more) of the following, developing within several hours to a few days after Criterion A:  

(1)  autonomic hyperactivity (e.g., sweating or pulse rate  greater than 100) 
(2)  increased hand tremor 
(3)  insomnia 
(4)   nausea or vomiting 
(5)  transient visual, tactile, or auditory hallucinations or illusions 
(6)  psychomotor agitation 
(7)  anxiety 
(8)  grand mal seizures      

C.   The symptoms in Criterion B cause clinically significant distress or impairment in social, or 
occupational areas of functioning. 

D.  The symptoms are not due to a general medical condition and are not better accounted for by another 
mental disorder. 

DSM-IV-TR at 216.  
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living arrangements for her and her children.3  The Individual discharged herself on March 3, 
2008, in order to attend to a crisis involving her son and to ensure that her nine year-old daughter 
was safe.  The Individual did not report this hospitalization to the LSO as required.                       
 
The Individual’s husband moved out of the family home and filed for divorce.  On March 17, 
2008, the LSO received a telephone call from the Individual’s estranged husband.  The estranged 
husband reported a large volume of alleged derogatory information concerning the Individual.  
Among the derogatory information alleged by the Individual’s estranged husband was his report 
that the Individual had been hospitalized for treatment of substance abuse.        
 
The PSIs 
 
After receiving the estranged husband’s allegations, the LSO conducted two Personnel Security 
Interviews (PSI) of the Individual.  The first PSI was conducted on May 20, 2008, (hereinafter 
the “first PSI”) and the second PSI was conducted on August 19, 2008, (hereinafter the “second 
PSI”).4   
 
During the first PSI, the Individual stated that she no longer consumes alcohol and plans to 
permanently abstain from using alcohol.  DOE Exhibit 14 at 15-16, 96.  At the time of the first 
PSI, the Individual had attended some Alcoholics Anonymous (AA) meetings and started 
working the 12-Step program.  Id. at 48-49, 90.  She explained that she did not quit drinking 
because she is an alcoholic, but rather because she did not want to end up like her father: an 
alcoholic who committed suicide.  Id. at 15.  The Individual similarly indicated that she began 
working the 12-Step program because of her parents’ alcoholism.  Despite her claims that she 
discontinued using alcohol, her stated intention to abstain from future alcohol use, her attendance 
at AA meetings, and hospitalization for an alcohol-related disorder, the Individual repeatedly 
denied that she is an “alcoholic.”  Id. at 10, 14, 15.  
 
The Individual confirmed at the first PSI that she had been hospitalized for alcohol rehabilitation.  
DOE Exhibit 14 at 8-9.  However, the Individual claimed that she did not admit herself to the 
Hospital because she was an alcoholic, but rather because she was “afraid for her life.”  Id. at 21.  
According to the Individual, her husband insisted that she stop using alcohol when his doctors 
advised him to avoid using alcohol because of his diabetes.  He therefore expected her to stop 
drinking in order to facilitate his own abstinence.  Id. at 12. 
 
Originally, the Individual had intended to receive her treatment on an outpatient basis.  Id. at 86.  
However, on Monday, February 19, 2008, at her husband’s suggestion, she agreed to inpatient 
treatment in order to save their marriage.5  Id. at 68.  Her husband met with a counselor from the 

                                                 
3  The Hospital staff also recommended that the Individual attend Alcoholics Anonymous (AA) meetings.  Exhibit 
14 at 47, 50. 
 
4   The transcript of the PSI conducted on May 20, 2008, appears in the record as DOE Exhibit 14.  The Transcript of 
the PSI conducted on August 19, 2008, appears in the record as DOE Exhibit 13. 
 
5  The Individual subsequently stated that as a result of a conversation she had with her husband on February 18, 
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Hospital on February 19, 2008, and, according to the Individual, convinced the counselor that 
she was a “raging alcoholic.”  Id.  The Individual subsequently met with the counselor on 
February 19, 2008, and then had two 24-ounce cans of beer afterward.  Id. at 68-69, 87.   
 
The Individual claimed that, on February 20, 2008, she informed her husband that she had 
changed her mind and had decided against hospitalization.  Id.  Her husband reacted by getting a 
gun and threatening to kill both her and himself.  Id. at 68-70.  The Individual’s husband then 
allegedly physically attacked her.  Id. at 71. 
 
The Individual stated during the first PSI that the reason she was in the Hospital for “so long” 
was that she needed to undergo alcohol detoxification.  Id. at 12-13.  She claimed that a change 
in medications caused the symptoms that led the Hospital staff to diagnose her with alcohol 
withdrawal and dependence.   The Individual reported that the Hospital staff discontinued her 
Attention Deficit Hyperactivity Disorder (ADHD) medication, Concerta, at the beginning of her 
hospitalization.6  Id. at 13.  The Individual also claimed that she had a severe reaction to 
Stratterra, the drug the Hospital staff prescribed to replace the Concerta.   Id. at 24.   
 
When the Individual was asked during the first PSI why she failed to report her hospitalization to 
the LSO, she stated that she did not know that she was required to do so.  Id. at 130.  The 
Individual noted that she had reported her hospitalization to her management.  Id.   
 
During the second PSI, the Individual was asked to sign a “release of medical information” 
which would have enabled the LSO to obtain the Individual’s medical records directly from the 
Hospital.  Exhibit 13 at 3.  The Individual refused to sign this release.  Id.  The Individual offered 
to make selected portions of her medical records available to the LSO.  Id. at 22.  The 
interviewer repeatedly stated that the LSO needed complete records from the Individual’s 
hospitalization and needed the Individual to sign a release in order to ensure that the LSO was 
getting a complete copy of the records.  Id. at 23.  The Individual repeatedly refused to sign a 
medical release.         
 
The Psychologist’s Evaluation 
 
At the request of the LSO, the Individual was evaluated by a DOE consultant psychologist (the 
DOE Psychologist) on October 20, 2008.  The DOE Psychologist reviewed selected portions of 
the Individual’s personnel security file, interviewed the Individual, and administered 
standardized psychological tests to the Individual.7  During the DOE Psychologist’s examination 

                                                                                                                                                             
2008, she had decided that the relationship was over.  Id. at 140-141. 
 
6  The Individual indicated that she had been seeing a psychologist and a psychiatrist for several years treating her 
ADHD.  Id. at 45. 
 
7  Specifically, the DOE Psychologist administered the Minnesota Multiphasic Personality Inventory-2 (MMPI-2), 
Substance Abuse Subtle Screening Inventory III, Alcohol Use Disorders Identification Test, Connors Adult ADHD 
rating scale, and Symptom Checklist-90-R, to the Individual. 
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of the Individual, the Individual admitted that she still uses alcohol.  DOE Exhibit 8 at 3.  The 
Individual indicated that she intends to keep using alcohol in the future.  Id.  The Individual also 
informed the DOE Psychologist that she had greatly exaggerated her alcohol use to the intake 
counselor at the Hospital so that she would be admitted.  The Individual wished to be admitted to 
the Hospital because she thought alcohol treatment would be like a vacation.  Id.  The DOE 
Psychologist also noted that the amount of alcohol that the Individual reported consuming on the 
night prior to her admission to the Hospital was “in excess of what is considered to be non-
problematic drinking.”  Id. at 13.      
 
After completing her evaluation of the Individual, the Psychologist issued a report on 
November 4, 2008, in which she opined, in pertinent part: 
 

[The Individual] continues to deny having an alcohol problem, and is fearful that 
she will lose her job if such a diagnosis is made.  The truth about her alcohol use 
seems impossible to ascertain, given that she has admitted to drinking 
excessively, and then has recanted.  She refused to release her complete medical 
file from her [hospital] stay, which would have included notes on her functioning 
once she was discharged from the detoxification unit, a Discharge Summary, and 
Discharge Diagnoses, and likely recommendations for further treatment.  Her 
refusal to allow the DOE access to these records leads to the conclusion that she is 
trying to hide that information from the DOE.  As far as this examiner has been 
able to ascertain, [the Individual’s] drinking has not interfered with her work, 
social functions, or relationships (aside from her ex-husband, who, by his actions, 
has to be considered an unreliable source).  She therefore does not meet DSM-IV 
criteria for Alcohol Abuse.  This examiner is not in possession of enough positive 
diagnostic symptoms to diagnose [the Individual] with Alcohol Dependence at 
this time, but she does meet criteria for Alcohol Withdrawal and Alcohol 
Dependence, by history.           

 
DOE Exhibit 8 at 13-14.  The DOE Psychologist further opined that the Individual is not 
rehabilitated or reformed from her alcohol dependence because she is still consuming alcohol.  
Id. at 14-15.  Finally, the DOE Psychologist reported: 
 

Her diagnosis of Alcohol Dependence from [the] Hospital was made in February 
2008, and there is not enough evidence of rehabilitation or reform to mitigate this 
diagnosis.  Evidence seems to indicate the presence of an alcohol disorder, which 
could cause a significant defect in her judgment or reliability. Her ADHD 
symptoms, anxiety and depressive symptoms appear to be somewhat controlled 
with medication, but also have the possibility of affecting her judgment and 
reliability, especially when she is under stress. 

 
DOE Exhibit 8 at 15.   
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The August 18, 2009, Hearing 
 
The DOE Psychologist testified at the hearing.  The DOE Psychologist’s testimony essentially 
reiterated the opinions that she had provided in her written report. 
 
The Individual testified that she does not believe she is alcohol dependent and continues to 
consume alcohol.  Tr. at 71-72, 83, 102.  She testified that she underwent alcohol treatment 
under duress because she feared her husband might harm her or himself.8  Id. at 76-77.  She 
further testified that she thought that alcohol treatment would be “a little vacation.”  Id. at 77.  
She also testified that she agreed to undergo alcohol treatment in order to save her marriage.  Id. 
at 81.    
 
The Individual testified that her husband coached her on what to say to the Hospital’s intake 
counselor in order to ensure she would be admitted.  Tr. at 81-82.  She admitted that she and her 
husband provided the intake counselor with false information in order to ensure that she would 
be admitted to the Hospital.  Id. at 81-83.              
 
The Individual testified that the abrupt discontinuance of all of her regular prescription 
medications and the prescription of a new medication, Stratterra, resulted in her experiencing 
symptoms similar to those commonly resulting from alcohol withdrawal.  Tr. at 83-86.  The 
Individual repeatedly testified that she has never had a craving for alcohol.  Id. at 88.  The 
Individual testified that she does not recall expressing any desire to drink while in the Hospital. 
Tr. at 87-88.  The Individual testified that Stratterra caused her to tell Hospital employees she 
wanted a drink.  Id. at 90-94.  When the DOE counsel noted that the medical records indicate 
that the Individual reported an alcohol craving on February 22, 2008, and that she did not start 
taking Stratterra until February 23, 2008, the Individual attributed her report of alcohol cravings 
to having her Zoloft discontinued.  Id. at 92-93.  The Individual testified that she is no longer 
being treated by her psychiatrist or her psychologist.  Id. at 104.   
 
The Individual initially testified that she submitted all of the medical records that were requested 
by the LSO on August 19, 2008.  Id. at 133-134.  The Individual subsequently admitted that she 
has not submitted the entire set of medical records from the Hospital. 9  Id. at 133-134.  She 
subsequently reiterated her claim that she had supplied all of her treatment records from the 
Hospital.  Id. at 145-146.             
    

                                                 
8 The Individual also claimed that during her examination by the DOE Psychologist, the DOE Psychologist had 
opined that the Individual did not have a problem with alcohol, but rather a problem with a “crazy” ex-husband.  Id. 
at 80. 
 
9 At the hearing, the Individual suggested that she had provided the interviewer who conducted the August 19, 2008, 
PSI with 12 pages of progress notes, while the interviewer had inaccurately claimed that the Individual had provided 
only six pages of progress notes.  Tr. at 70-71.  In support of this contention, the Individual cites page 23 of DOE 
Exhibit 13 (the transcript of the August 19, 2008, PSI).  However, that portion of the PSI transcript cited by the 
Individual only indicates that the Individual informed the interviewer of her intentions to supply the LSO with 12 
pages of documents at some future point. 
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III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
A.  Criteria H and J 
 
The record in this case supports the DOE’s reliance on Criteria H and J.  It is undisputed that the 
Individual was admitted to an inpatient alcohol treatment facility on February 20, 2008, and that 
she was treated at this facility for alcohol detoxification for ten days. Further, the medical 
records show that the Hospital’s medical staff diagnosed the Individual with alcohol withdrawal 
and alcohol dependence.  Moreover, the DOE Psychologist found on November 4, 2008, that the 
Individual met the criteria set forth in the American Psychiatric Association’s Diagnostic and 
Statistical Manual, Fourth Edition (DSM-IV) for alcohol withdrawal and alcohol dependence by 
history.  In addition, the Individual has admitted to the LSO that she continues to use alcohol.   
 
The information in the DOE’s possession, most notably, the diagnosis of alcohol dependence, 
raised a security concern because excessive alcohol use often leads to the exercise of 
questionable judgment or the failure to control impulses, and can raise questions about an 
individual’s reliability and trustworthiness.  Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 
National Security Affairs, The White House (December 29, 2005) (Revised Guidelines), 
Guideline G at 10.   
 
The Individual disputes the diagnosis of alcohol dependence in this case.  She claims that she 
was forced by her gun-wielding then-husband to deceive the Hospital’s intake counselor, and 
then its medical staff, into admitting and treating her for alcohol withdrawal and dependence.  
She contends that the symptoms that led to the Hospital’s diagnosis of alcohol withdrawal were 
the result of changes in her medications and that those same changes in medication led her to 
report cravings for alcohol to the Hospital’s medical staff on at least three occasions on three 
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separate days.  The Individual further noted that the DOE Psychologist had not independently 
diagnosed her with an alcohol disorder but rather relied upon the Hospital’s conclusions. The 
Individual noted that laboratory tests, conducted at the request of the DOE Psychologist, had not 
shown that any of her liver enzymes were elevated.  Id.   
 
I find the Individual’s arguments to be unconvincing.  First, the Individual refused to provide the 
LSO with an authorization to obtain complete copies of the relevant medical records.  Instead, 
she provided a partial set of her records to the LSO.  If the Individual wished to convince me 
about an error in the Hospital staff’s diagnosis, she should have allowed me to view the entirety 
of her medical records.  Moreover, at the time of her admission to the Hospital, the Individual 
was under the care of a psychologist and a psychiatrist. Yet she chose to submit neither the 
medical records from those mental health professionals nor their testimony.  Without a complete 
set of medical records or the opinion of her treating mental health professionals, I cannot accept 
her view that the Hospital staff’s diagnosis of alcohol dependence is not valid.  Nor can I 
conclude that the Hospital staff mistakenly found her to be suffering from alcohol withdrawal 
because the Individual believes her alcohol withdrawal symptoms were caused by changes in her 
medication.  While the Individual’s assertion is consistent with publicly available patient 
information, without an expert medical or pharmaceutical opinion explaining how and why the 
Hospital’s medical staff’s conclusions were flawed, I cannot conclude that the Hospital’s 
diagnosis of alcohol withdrawal was incorrect.    
 
Moreover, it is important to note that even if the Individual’s account of her hospitalization was 
completely accurate, the circumstances she described raise serious security concerns in and of 
themselves.  The Individual has testified that she intentionally provided false information and  
allowed her then-husband to provide false information to the Hospital’s intake personnel in order 
to gain admission to the Hospital.  If the Individual were to have gained admission to the 
Hospital under false pretenses, such actions, in and of themselves, would indicate that the 
Individual lacked sufficient judgment, trustworthiness and reliability to maintain a DOE security 
clearance.              
 
In the end, I find that the Individual has not provided probative evidence to demonstrate that she 
did not suffer from alcohol dependence or any evidence that she is reformed or rehabilitated 
from that mental condition.  Accordingly, I find that the security concerns raised under Criteria 
H and J remain unresolved. 
 
B.  Criterion L   
 
The Statement of Charges alleges: 
 

During a PSI conducted on March 27, 2006, [the Individual] was made aware of 
the requirement to report hospitalization for mental illness, drug abuse or alcohol 
abuse to DOE. Despite being told this information, she failed to report her 
inpatient alcohol treatment at [the] Hospital . . . to DOE Personal Security 
according to reporting requirements. 
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Statement of Charges at ¶ II.  The Individual has shown that she faced several severe family 
crises upon her release from the Hospital, including, but not limited to, a separation from her 
husband and the arrest of her son.10  The Individual also noted that she had informed her 
management of her hospitalization.  While it is clear that the Individual’s family crises were an 
understandable distraction, she still should have been aware of the importance of promptly 
reporting her hospitalization to the LSO.  Moreover, because of my concerns about her reliability 
and trustworthiness, I am not convinced that the Individual’s failure to properly report her 
hospitalization was not a deliberate attempt to conceal derogatory information.  Accordingly, I 
find that the security concerns raised under Criterion L have not been resolved.              
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H, J, and L.  I 
find that unmitigated security concerns remain under each of these criteria.  Accordingly, the 
Individual has not demonstrated that restoring her security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be restored at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 21, 2009 
 

                                                 
10  The Individual has submitted evidence corroborating that she separated from her then-husband shortly after her 
release from the Hospital and that she obtained a restraining order against him. 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

2/ Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant information

from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel Qualifications Statement,

a Personnel Security Interview, written or oral statements made in response to an official inquiry on a matter that is

relevant to a determination regarding eligibility for DOE access authorization. . . .”  10 C.F.R. § 710.8(f).  Criterion L

relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject to any

circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason

(continued...)

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 9, 2009

Case Number: TSO-0766

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where her work requires her

to have an access authorization.  During a background investigation, the local DOE security office

discovered some derogatory information that created a security concern.  DOE asked the individual

to participate in Personnel Security Interviews (PSIs) in order to resolve the information.  The PSIs

did not resolve the security concerns. 

On May 7, 2009, the local DOE security office (LSO) sent a letter (Notification Letter) advising the

individual that it possessed reliable information that created a substantial doubt regarding her

eligibility to hold an access authorization.  In an attachment to the Notification Letter, the LSO

explained that the derogatory information fell within the purview of two potentially disqualifying

criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f) and (l) (hereinafter

referred to as Criteria F and L, respectively).  2/
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2/(...continued)

to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual

to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented her own testimony and that of two other witnesses.  The DOE counsel did not

present any witnesses.  The individual and the DOE submitted a number of written exhibits prior to

and during the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

her access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  
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3/ During the hearing, the individual stated that there was a delay in reporting because she did not

become aware of her husband’s arrest until October 2005.  She further stated that at the time of the incident

she was separated from her husband.  Transcript of Hearing (Tr.) at 43.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two potentially disqualifying criteria as bases for suspending the

individual’s security clearance, Criteria F and L.  The LSO’s Criterion F concerns are predicated on

the individual’s conflicting responses made during two PSIs in which she discusses her husband’s

drug-related arrests and marijuana use.  

From a security standpoint, misrepresentations or false statements made by an individual in the

course of an official inquiry regarding a determination of eligibility for DOE access authorization

raise serious issues of honesty, reliability, and trustworthiness.  The DOE security program is based

on trust, and when a security clearance holder breaches that trust, it is difficult to determine to what

extent the individual can be trusted again in the future.   See Personnel Security Hearing, Case No.

TSO-0708 (2009); Personnel Security Hearing, Case No. TSO-0684 (2009); see also Guideline E

of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified

Information issued on December 29, 2005, by the Assistant to the President for National Security

Affairs, The White House.

As for Criterion L, the LSO relies on the information cited above with respect to Criterion F as well

as alleges that the individual made various statements during February and June PSIs regarding her

decision to remain associated with her husband despite his drug usage, her husband’s drug arrests,

her living arrangement with her husband and her acknowledgment that her continued association

with her husband could adversely affect her clearance eligibility.  These statements raise concerns

about the individual’s vulnerability to blackmail, exploitation, and duress which call into question

the individual’s judgment, reliability, trustworthiness and her ability to protect classified information.

See id. at Guideline E.

IV.  Findings of Fact

The individual had held a security clearance since 1994.   On October 31, 2005, the individual

voluntarily reported that her husband had been arrested in August 2005.  3/ See Indiv. Exh. A.   In

December 2008, as a result of a background investigation, the individual participated in a PSI in

which she acknowledged that her husband had been arrested in August 2005 and charged with

Possession of a Firearm with the Intent to Go Armed, Driving on a Suspended/Revoked License, and

Possession of Methamphetamine.  See DOE Exhibit 9.  During this interview, the individual stated

that her husband explained to her that the Methamphetamine was in the vehicle because he was

helping friends move and the friends must have left the drugs inside the vehicle.  Id.  She also stated

that her husband had used marijuana in the past and when asked if he still uses marijuana

occasionally she responded, “I don’t know, but not to my knowledge.”  In addition, during this

interview, the individual was cautioned about how her future association with criminals or

individuals that use illegal drugs could impact her security clearance.  The individual stated that she
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understood those concerns.  Id.  In January 2009, the individual reported that her husband had again

been arrested and charged with Possession of Marijuana and Intent to Go Armed.  In February 2009,

the individual participated in another PSI in which she was questioned about her husband’s recent

arrest.   The individual indicated that her husband was driving her truck at the time of the arrest.

When questioned about her husband’s marijuana use this time, the individual stated that she believed

her husband occasionally uses marijuana.  During this interview, the individual attempted to clarify

that any statement she may have made in a previous interview about her husband not using illegal

drugs applied only to “crack or meth or anything like that . . .”  See Statement of Charges at 1 and

2.  

During this February 2009 PSI, the individual also indicated that she knew her husband used

marijuana occasionally, but has told him that he is not to use it around her or in her house. DOE

Exhibit 9.  She further indicated that she has warned her husband that his behavior could jeopardize

her security clearance.  Id.  Although the individual indicated that some of her husband’s associates

and family members use illegal drugs, she stated that she does not condone the behavior.  She added

that she would not divorce her husband “just to keep her job” because her marital vows are important

to her.  Id.  On June 8, 2009, the individual reported that her husband had been arrested again on

drug and weapons charges, as well as for evading arrest.  Id.  During a June 2009 PSI, the individual

confirmed the arrest and stated that her husband had illegal drugs in his possession at the time of his

arrest.  She also explained that she and her husband are “unofficially” separated due to her concern

about her personal safety and that they currently share a residence “part of the time,” stating that her

husband stays at her house often.  Id.  The individual indicated that, in the fourteen years she has

been married, she has observed her husband using marijuana but has not observed him using

marijuana in recent years.  Finally, during the June 2009 PSI, the individual acknowledged that she

has been advised that her continued association with her husband could adversely affect her

clearance eligibility, but stated that she can not control her husband’s behavior.  See Statement of

Charges at 3-5.  

V. Hearing Officer Evaluation of the Evidence

The threshold question before me with regard to Criterion F is whether the individual deliberately

misrepresented information during PSIs concerning her responses to questions about her husband’s

illegal drug use and her association with him.  Based on the testimonial evidence adduced at the

hearing, I find that the individual’s misrepresentations were not deliberate in nature.  

During the hearing, the individual testified that her husband has suffered from mental illness, Bipolar

Disorder, for a number of years.  Tr. at 43.  She stated  that sometime around 2004, her husband’s

behavior became aggressive in the house (not towards her), i.e., he was destroying furniture and

throwing items in the house.  Id.  She testified that she was concerned for her safety and moved out

of the house.  Id.  The individual further testified that in August 2005, after her husband was arrested

for, inter alia, Possession of a Firearm with the Intent to Go Armed and Possession of

Methamphetamine, she reported the incident to the LSO in October 2005.  Id.  She recalled that

when she was interviewed in a December 2008 PSI, she was asked whether or not her husband used

Methamphetamine and she responded “no.”  Id. at 46.  However, when questioned about her
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husband’s marijuana use, the individual testified that she was aware that her husband had

occasionally smoked marijuana in the past, but did not know whether he was presently using

marijuana.  Id. at 47.  She acknowledged during this 2008 PSI that when questioned as to whether

her husband still occasionally uses marijuana, she responded “I don’t know, but not to my

knowledge.”  Id.  During the hearing, the individual reiterated that she does not know whether the

individual currently uses marijuana because “he never uses it in [her] presence.”  Id.  She also

clarified that her husband did not use Methamphetamine, but she was not trying to imply that she

did not know that her husband used marijuana.   Id. at 53.  The individual asserted that at no time

during her PSIs did she intentionally omit, falsify or misrepresent information regarding her

husband’s marijuana use.  Id. at 48.  She reiterated that all of her responses to questions during her

various PSIs have been consistent and accurate to the best of her knowledge.  Id. at 50.  The

individual testified that after each of her husband’s three arrests, she promptly and voluntarily

reported this information to the LSO.  Id.   

     

During the hearing, the individual presented the testimony of two security officers.  Security Officer

#1 testified that she has known the individual since 1994.  She testified that the individual truthfully

and promptly reported her husband’s arrests when they occurred.  Id. at 13, 16.  Security Officer #1

further testified that the individual has always been forthcoming and thorough in providing

information about her husband’s criminal behavior and stated that the individual’s “integrity is

definitely intact.”  Id. at 19.  She testified that neither DOE Orders nor the individual’s security

briefings require the individual to report incidents on anyone other than herself.  Id. at 20.  Security

Officer #1 reiterated that the individual has gone “the extra mile” as it pertains to reporting her

husband’s arrests.  Id.  She testified that the individual also felt a need to go beyond her reporting

requirements to apprise her of the non-criminal matters, i.e., her separation, as well.  Security Officer

#1 added that, although confidential, this information is in the individual’s security file.  Id. at 21.

Finally, Security Officer #1 testified that the she has never been concerned that the individual would

not do what is in the best interest of national security.  

Likewise, Security Officer #2, who has known the individual for 2 and one-half years, also testified

that the individual promptly reported all incidents related to her husband.  Id. at 31.  She explained

that, at the individual’s request, she accompanied her to the June 2009 PSI and read and listened to

the audio of the transcripts.  Security Officer #2 testified that she noted one inconsistency in the

individual’s response regarding her husband’s marijuana use, but attributed it to the fact that the

question was not posed very well.  Id. at 32.  She believes the individual answered the question to

the best of her ability and did not seek to intentionally mislead or provide false information. Id. at

33.  According to Security Officer #2, there is no evidence that the individual poses a security risk,

adding that none of her husband’s criminal activities have ever been associated with her.  Id.  She

corroborated the individual’s testimony that the individual’s husband does not use marijuana around

her.   Id. at 34.  Security Officer #2 testified that the individual is an honest, trustworthy and reliable

person.  Id.    

After considering all of the evidence before me, I find that the individual has mitigated the security

concerns arising from her PSIs in which she discussed her husband’s arrests and marijuana use.  I

found the individual’s testimony that she did not intentionally or deliberately falsify, misrepresent
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or provide inconsistent information regarding her husband to be very credible.  During the hearing,

the individual was questioned about what appears to be an inconsistency in the record when she

discussed whether she knew that her husband occasionally used marijuana.  However, during the

hearing, the individual clarified the inconsistent responses and testified that she knew her husband

occasionally used marijuana in the past, but does not know whether he presently uses it because he

does not use drugs around her.  The individual’s witnesses, which included two security officers,

persuasively testified that the individual is an honest, trustworthy and reliable person who has

consistently been forthcoming about her husband’s criminal behavior.  One witness offered

particularly persuasive testimony in explaining that the individual goes above and beyond what is

required of her reporting obligations.  They both testified that the individual possessed the utmost

integrity.  It was my observation during the hearing that the individual was well-prepared and took

the proceeding seriously.  She also understands the importance of being completely honest with the

DOE.  For the foregoing reasons, I find that the individual has mitigated the security concerns raised

by Criterion F.  

With respect to Criterion L and the LSO’s security concern that the individual made various

statements during PSIs regarding her decision to remain associated with her husband despite his drug

usage, her husband’s drug arrests, her living arrangement with her husband, and her acknowledgment

that her continued association with her husband could adversely affect her clearance, the individual

convincingly testified that she has never been associated with her husband’s criminal activities, nor

does she allow her husband to engage in any criminal activity around her.  During the hearing, the

individual described her current relationship with her husband and future plans regarding her

marriage.  She testified that she does not discuss her work with her husband or anyone else.  Id.  The

individual explained that she was not living with her husband when his first arrest occurred in 2005

and stated that currently she and her husband maintain separate homes, which involves her husband

staying at her house at least several days a week.  Id. at 51. She also testified that her husband has

access to her home when she is not present as well as has access to her vehicle.  However, she added

that if she believes her husband is not thinking clearly, she does not give him access to her keys.  Id.

at 52.  She testified that she has told her husband “on numerous occasions that he is absolutely never

to have any drugs in my vehicles, near me or anything.”  Id. at 57.  The individual also stated that

she has informed the individual about the effect his behavior is having on her job and security

clearance eligibility.  Id. at 58.   The individual does not believe that her husband is unconcerned

about these effects, but rather that he does not understand the significance.  Id.  The individual

reiterated that her conduct or behavior has not been impacted in any way during the periods of time

when her husband was arrested nor has she ever been vulnerable to pressure, coercion or blackmail.

Id. at 50.  The individual testified that she understands DOE’s concern regarding her husband’s

illegal drug use and her association with people involved in criminal activities.  However, the

individual reiterated that she would never jeopardize her security clearance in any way.  Id.  The

individual further testified that she takes her marriage vows seriously and has no intention of

divorcing her husband unless it becomes “absolutely necessary.”  Id. at 50.    

During the hearing, the individual testified about her husband’s mental illness and how she believes

it contributes to his criminal behavior.  Id.  at 58.  According to the individual, her husband has been

diagnosed with several illnesses, including Bipolar Disorder.  Id.  She added that he has been

hospitalized twice since they have been married and has undergone psychiatric treatment in the past.
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Id.  However, the individual stated that her husband now “flatly” refuses any treatment.  Id.  The

individual also stated that her husband receives a disability check and that she is the custodian of his

money.  Id. at 73.  The individual maintains that, although she has frequent contact with her husband,

she cannot control his behavior, but she can control her conduct.  Id.  She added that she could not

imagine any circumstances where she would compromise the national security in order to protect her

husband.  Id. at 60.  Finally, the individual testified that although her marriage has deteriorated due

to her husband’s mental illness, she reiterated that he has never engaged in illegal activities around

her, nor has he physically threatened her in any way.  Id. at 57.  While the individual testified that

she does not condone her husband’s criminal activities, and has made this clear to him, she

acknowledges that, in light of his illness and their long relationship, she will support him when he

is willing to get help.  Id.  at 73.    

I am convinced from the individual’s testimony that the individual’s desire to remain married to her

husband stems from a desire to remain committed to her marriage vows and is not an indication that

she condones her husband’s behavior.  Although it appears that the individual’s husband is

somewhat dependent upon her and that the individual acts more like a guardian, i.e., being the

custodian of her husband’s disability check, the individual has convinced me that she is not

vulnerable to blackmail and coercion.  Her witnesses testified that she possesses good judgment, the

utmost integrity and has demonstrated that she would not compromise national security because of

her husband’s criminal behavior.  After considering the “whole person,” I am convinced that the

DOE can rely on the individual’s ability to make sound judgment calls regarding the safeguarding

of classified information.  See Adjudicative Guidelines at (2)a.  I  therefore find that the individual

has sufficiently mitigated the LSO’s concerns under Criterion L.

        

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria F and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has brought forth convincing evidence to mitigate the security concerns associated with

Criteria F and L.  I therefore find that restoring the individual’s access authorization would not

endanger the common defense and security and would be consistent with the national interest.

Accordingly, I find that the individual’s access authorization should be restored.  The parties may

seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R.

§ 710.28.



- 8 -

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: November 25, 2009         
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DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 19, 2009 
 
Case Number:   TSO-0767 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations set 
forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.”1  In this Decision, I will 
consider whether, on the basis of the testimony and other evidence in the record of this proceeding, 
the individual’s access authorization should be restored. As discussed below, after carefully 
considering the record before me in light of the relevant regulations, I have determined that the DOE 
should not restore the individual’s access authorization at this time. 
 
I.  Background 
 
The individual has worked for a DOE contractor and held a DOE access authorization since 1986.  In 
July 2008, the Local Security Office (LSO) received the report of a background investigation of the 
individual that identified issues of potential concern, including her finances and gambling.   
Exhibit 5.  The LSO conducted a Personnel Security Interview (PSI) of the individual on August 19, 
2008.  Exhibit 4.  Issues related to the individual’s finances were resolved in the PSI, but because the 
gambling issue remained unresolved, the LSO referred the individual for an evaluation by a DOE 
consultant-psychiatrist (DOE psychiatrist). Exhibit 5. The DOE psychiatrist examined the individual 
on March 12, 2009, and issued a report on March 13, 2009. Exhibit 3. The LSO ultimately 
determined that the derogatory information concerning the individual created a substantial doubt 
about her eligibility for an access authorization, and that the doubt could not be resolved in a manner 
favorable to her.  Accordingly, the LSO proceeded to obtain authority to initiate an administrative 
review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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possession of the DOE created a substantial doubt concerning her eligibility for access authorization.  
Specifically, the DOE characterized this information as indicating that the individual has an illness or 
mental condition of a nature which, in the opinion of a psychiatrist, causes or may cause, a 
significant defect in judgment or reliability.  Exhibit 1 (citing 10 C.F.R. § 710.8(h)). 
 
The Notification Letter informed the individual that she was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding her eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office of 
Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer on 
June 23, 2009. 
 
At the hearing in this matter, I took testimony from the individual, the DOE psychiatrist, an 
Employee Assistance Program counselor at her workplace (EAP counselor), and the individual’s 
husband, stepdaughter, brother, coworker, and former supervisor.  The DOE Counsel submitted five 
exhibits prior to the hearing, and the individual presented two exhibits at the hearing. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I have 
determined that the individual’s access authorization should not be restored.  The specific findings 
that I make in support of this decision are discussed below. 
 
II.  Analysis 
 
 A.  The Basis for the DOE’s Security Concerns 
 
As the basis for security concerns under Criterion H, the Notification Letter cites the opinion of the 
DOE psychiatrist that the individual meets the criteria for Pathological Gambling set forth in the 
Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text Revised (DSM-IV-TR), and 
further that this illness or mental condition causes or may cause a significant defect in judgment or 
reliability.  Exhibit 1; see also Exhibit 3 at 9, 11-12 (report of DOE psychiatrist).  The Notification 
Letter further states that (1) in about May 2008, during a annual physical conducted under the DOE’s 
Human Reliability Program, the individual expressed concern about her gambling and was referred 
to the EAP counselor; (2) in her August 19, 2008, PSI, she admitted that she had a gambling 
problem; (3) after stating in her PSI that she was no longer gambling, the individual reported in her 
March 12, 2009, psychiatric evaluation that she resumed gambling and currently gambled twice a 
month; (4) the individual admitted to spending a significant amount of her retirement savings and a 
home equity loan for the purpose of gambling, and frequently used cash advances on her credit cards 
for the same purpose; (5) she admitted to using money for gambling that was allocated for bills, and 
thus being delinquent in paying her debts; (6) she admitted that her family expressed concern about 
her gambling and that she lies to her family and friends about her whereabouts in order to hide her 
gambling; (7) she admitted she has no control over how much money she spends gambling and often 
spends more than she intends, easily spending $1,000 per night; and (8) she admitted that her 
gambling problem has caused her difficultly sleeping. 
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The individual disputes certain of the allegations set forth in the Notification Letter.  As required by 
the Part 710 regulations, 10 C.F.R. § 710.27(b), I make findings below regarding each of these 
allegations.  However, the individual does not dispute the diagnosis of the DOE psychiatrist, nor that 
the diagnosed illness or mental condition causes or may cause a significant defect in judgment or 
reliability, and this alone is sufficient to raises legitimate security concerns under Criterion H.  See 
also Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005 by the Assistant to the President for National Security Affairs, The 
White House (Adjudicative Guidelines) at ¶ 18 (“Compulsive gambling is a concern as it may lead to 
financial crimes including espionage.”).  The remainder of this decision will focus on whether those 
legitimate concerns have been resolved, i.e., whether the risk of the individual engaging in 
compulsive gambling in the future is low enough that restoring her clearance would not endanger the 
common defense and security and would be clearly consistent with the national interest. 
 

 B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether granting or 
restoring access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider: 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential 
for pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors. 

 
10 C.F.R. § 710.7(c). 
 
Having considered all of the above factors, I address below those which I find to be most relevant to 
the present case.  I first discuss certain discrepancies in the record regarding the nature, extent, and 
frequency of the individual’s gambling.  I then address the issues of rehabilitation or reformation and 
the likelihood of recurrence of the individual’s gambling and, finally, the potential for pressure, 
coercion, exploitation, or duress. 
 
  1.  The Nature, Extent, and Frequency of the Individual’s Gambling 
 
There is no dispute in the present case that the individual developed a gambling problem which, by 
the individual’s own report, became a concern to her in 2006, when she “was spending too much 
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time there. I was dipping into my retirement money . . . .”  Transcript [hereinafter Tr.] at 96.  The 
record indicates that the individual and her husband had decided to pull out a lump sum of retirement 
funds for reasons unrelated to gambling, Tr. at 130, 147, but that the availability of this money 
facilitated her worsening habit.  Tr. at 101-02, 112. 
 
However, the individual disputes certain of the specific allegations set forth in the Notification Letter 
as to the extent and frequency of her gambling.  First, she takes issues with the statement that she 
admitted gambling “approximately twice a month.”  Exhibit 1.  The Notification Letter cited the 
report of the DOE psychiatrist, in which he quoted the individual as stating that “I still go twice a 
month, on payday weekends.”  Exhibit 3 at 6. In her June 3, 2009, request for a hearing, she stated 
that she had “said I could go biweekly and spend about $100.00 but I really don’t go that often.”  
Exhibit 2 at 2.  At the hearing, the individual did not dispute the quote attributed to her by the DOE 
psychiatrist, explaining that, “I think I told him that, but mostly it was I didn't want to minimize.”  Tr. 
at 156.  She testified that, in fact, since August 2008, she had only gone to a casino “twice, two or 
three times[,]” id. at 121, the last time being “just before” she saw the DOE psychiatrist in March 
2009.  Id. at 108. 
 
Second, though the Notification Letter states that the individual admitted spending a “significant 
portion” of a $150,000 home equity loan on gambling, Exhibit 1, the individual contends that she did 
not use any of the loan for that purpose.  Exhibit 2 at 2. The individual also claims, contrary to the 
allegations in the Notification Letter, that her family “has never expressed concern about my 
gambling,” Exhibit 2 at 3, and that she was “never late” in paying bills because of gambling, Exhibit 
2 at 3; see Tr. at 138 (“I don't remember saying that I was ever delinquent in debt.”).  
 
In fairness to the individual, I note that some of the allegations in the Notification Letter are based 
upon statements of the individual that are open to more that one interpretation, for example, as to 
whether the individual used a “significant portion” of her $150,000 home equity loan on gambling, 
and whether her family had, in fact, expressed concern about her gambling.  In addition, the 
Notification Letter’s use of the present tense can leave the mistaken impression that the individual’s 
admissions were related to her then current behavior, whereas the actual portions of the record cited 
clearly refer to past behavior.  See, e.g., Exhibit 1 at 5 (“She admitted she has no control over how 
much money she spends gambling and often spends more money than she intends; she easily spends 
$1,000 a night gambling.” ). 
 
On the other hand, in some instances, the current protestations of the individual directly contradict 
her alleged earlier statements, such as where the report of the DOE psychiatrist states that the 
individual “acknowledged” that she had delinquent debt because she gambled with money that was 
allocated for bills, and further quotes the individual as stating that she gambles “twice a month, . . .”  
Exhibit 3 at 4, 6.  Where there are such contradictions, I find it likely that the truth is closer to the 
individual’s statements that are both more proximate in time to the events in question and not as 
favorable to her interests in the present case.   
 
This finding is most relevant when considering the extent of the individual’s more recent gambling.  
Thus, I find that the individual probably gambled at least twice a month between August 2008, when 
she stopped seeing the EAP counselor after three months, and March 2009, when she was evaluated 
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by the DOE psychiatrist.  In this regard, I am particularly concerned that there were times when the 
individual gambled that she still, even as recently as at the hearing in this matter, would not 
acknowledge as gambling.  When asked by the DOE counsel how much she gambled after she 
stopped seeing the EAP counselor in August 2008, the individual responded that “what I took I 
would not consider gambling because I wouldn't -- I was -- I could afford to lose $20.”  Tr. at 121.  I 
later asked her to clarify her statement, explaining that, “just to be very clear, when we're talking 
about gambling, I'm talking about spending as little as a penny . . . in a casino.”  Id. at 157.  The 
individual responded: 
 

Okay.  And when I'm talking about gambling, I'm talking about spending money that 
will hurt you. . . . [T]here's a difference between going to a casino for entertainment, 
where you can take some money and say “I'm going to enjoy myself,” just like you 
go to a movie theater and spend eight bucks on a popcorn. . . .  That is different from 
when you spend money where you feel it could hurt you. Then that's gambling.  
That's . . . what I'm afraid of. That's what I was doing and what I don't want to ever do 
again. 

 
Id. at 157-58. 
 
In this sense, the individual’s hearing testimony, rather than resolving the security concerns in this 
case, heightened those concerns by casting doubt on the reliability of individual’s self-report of the 
extent and frequency of her gambling. I do not conclude here that the individual intentionally lied at 
the hearing, but rather that she seemed to have a distorted view of her own behavior.  This 
observation not only informs my conclusions as to her past behavior, but also has implications for my 
opinion as to the presence of rehabilitation or reformation, and the likelihood of recurrence of the 
individual’s gambling, both of which I discuss below. 
 
  2.  Rehabilitation or Reformation, and the Likelihood of Recurrence 
 
In his March 13, 2009, report on the individual, the DOE psychiatrist concluded that, “given her past 
history, her risk of relapse into excessive gambling is high.”  Exhibit 3 at 12. For purposes of 
rehabilitation and reformation, the DOE psychiatrist recommended “a one-year outpatient treatment 
program. This treatment should include at least weekly meetings with a counselor or a gambling 
treatment group such as Gamblers Anonymous. Her one-year of treatment should include abstinence 
from all forms of wagering (casinos, lottery, sports betting, Internet gambling, etc.).”  Id.  This 
recommendation was echoed in the testimony of the EAP counselor, who also advised one year of 
abstinence from gambling, Tr. at  81-82, and in 2008 “encouraged her to get hooked up” with 
Gamblers Anonymous.  Id. at 74. 
 
As noted above, the individual testified that she has not gambled since seeing the DOE psychiatrist in 
March 2009, six months before the hearing in this matter.  The DOE psychiatrist testified that he 
“had no reason to doubt” this assertion.  Id. at 182.  For the reasons explained above, I am less 
confident in the individual’s self-report of abstinence from gambling.  It is, in any case, clear that the 
individual has not abstained from gambling for the one year recommended by the DOE psychiatrist.  
Neither had the individual received any treatment in the six months prior to the hearing.  This lack of 
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treatment undermines her efforts at rehabilitation regardless of whether, as the individual credibly 
testified at the hearing, she had legitimate medical reasons that prevented her from seeking treatment.  
Id. at 190-91. 
 
The DOE psychiatrist was present for the entire hearing, and testified last.  Reflecting on the 
testimony he heard, he remarked that he “came out more confused about the facts than ever, and 
almost the more the questions came, the more confused I became.”  Id. at 167.  He also noted the 
individual’s testimony that, after seeing the DOE psychiatrist, “I did go to the casino, but it was more 
-- I was doing more self-testing, . . .”  Id. at 99; see also, e.g., id. at 120, 158, 160.  The psychiatrist 
saw this as rationalization, and “in a sense almost worse, because you're not admitting to yourself 
what you're doing.”  Id. at 171.  Citing her testimony, he opined that “there's still part of her that 
doesn't quite think she's got a gambling problem.”  Id. at 183. 
 
On the positive side, the DOE psychiatrist found “promising” the fact that the individual had taken 
the step of having herself banned from the casino she regularly frequented, id. at 184, and noted as 
positive that “she's starting to face difficult things of like dealing with the -- the guilt or shame 
element of it, and -- and starting to take responsibility for the problems that she had, and starting to 
take the first steps.”  Id. at 184-85.  In the end, however, asked where how he would characterize the 
risk of relapse, he responded, “[m]edium high. I think she's made improvement . . . but not to the 
point that I'd say that she's established rehabilitation or reformation.” 
 
  3.  The Potential for Pressure, Coercion, Exploitation, or Duress 
 
This final consideration, the potential for pressure, coercion, exploitation, or duress, illustrates the 
connection between the individual’s behavior and the security concerns in this case.  Though 
concerns regarding the individual’s current financial situation were found by the LSO to be resolved 
after the PSI, Exhibit 5, the risk that the individual will engage in compulsive gambling in the future 
endangers her future financial security, and in turn the national security, as I explain below.   
 
I note here that it is difficult to reach any definitive conclusions regarding the amount of losses the 
individual sustained from gambling, particularly in 2006, which appears to have been when she 
gambled the most.  Exhibit 3 at 3 (individual reports to DOE psychiatrist that she won about 
$190,000 in 2006, with losses of about the same amount); Tr. at 142 (testimony of individual that she 
reported to the IRS winnings exceeding her losses by $30,000); id. at 113-14 (stating that she came 
out $30,000 ahead in 2006, but “that’s on paper. Personally, I don't believe that you win at the 
casino.”).2   
 

                                                 
 2 The individual produced IRS Account Transcripts for tax years 2006 and 2007.  Exhibit B.  These 
transcripts indicate deductions from Adjusted Gross Income of nearly $200,000 in 2006 and over $60,000 in 2007.  
These deductions (the difference between AGI and Taxable Income) would have included any gambling losses 
claimed by the individual, against any winnings that the individual would have reported as income, though the 
transcripts do not identify the deductions taken.  In any event, I would be hesitant to rely on the amount of losses 
reported by a compulsive gambler, particularly when it would not have been in her interest to contemporaneously 
disclose the extent of her losses to her spouse. 
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While it would be difficult, if not impossible, to definitively establish the individual’s past net 
winnings or losses, I agree with the testimony of the DOE psychiatrist as to what would be a 
reasonable assumption.  He noted that the individual exclusively played the slot machines, which is 
“almost a pure game of chance,” and that the casino “typically has a prearranged percentage that the 
house keeps on that game of chance . . . .”  Id. at 165.  Thus, “to somebody who is gambling in the 
six figures, it's almost impossible that that person is going to win money statistically . . . .  So just 
from a reasonable guess, I would assume she's losing money.”  Id. at 166. 
 
Whether this is in fact true of the individual’s prior gambling experience, it is a very reasonable 
assumption as to any future gambling the individual may engage in, and it is the individual’s future 
gambling, not her past behavior, that is most important in the final analysis.  There is persuasive 
testimony in this case that there is a significant risk that the individual will relapse into compulsive 
gambling in the future, and the financial insecurity that can arise from such behavior clearly 
heightens the potential for pressure, coercion, exploitation, or duress.  As the Adjudicative 
Guidelines plainly state, “[c]ompulsive gambling is a concern as it may lead to financial crimes 
including espionage.”  Adjudicative Guidelines at ¶ 18.  Considering all of the factors set forth 
above, I cannot find the risk of the individual engaging in compulsive gambling in the future is low 
enough that restoring her clearance would not endanger the common defense and security and would 
be clearly consistent with the national interest. 
 
III.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the possession 
of the DOE that raises security concerns under Criterion H. After considering all the relevant 
information, favorable and unfavorable, in a comprehensive common-sense manner, including 
weighing all the testimony and other evidence presented at the hearing, I have found that the 
individual has not brought forth evidence to mitigate sufficiently the security concerns advanced by 
the LSO.  I therefore cannot find that restoring the individual’s access authorization would not 
endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should not be restored. The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at10 
C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  November 19, 2009 
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Hearing Officer's Decision 

 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: June 19, 2009 
 
Case Number:  TSO-0768 
 
 
This Decision concerns the eligibility of XXXXXXXXXX     
(hereinafter "the Individual") for access authorization. The 
regulations governing the Individual's eligibility are set forth at 
10 C.F.R. Part 710, "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the 
Individual should be granted access authorization.  For the reasons 
detailed below, the Individual should be granted access 
authorization. 
 

I. Background  
 
The Individual has a history of four arrests for Driving under the 
Influence of alcohol (DUI).  The first two arrests occurred in 
1989.  The third and fourth arrests occurred in 1999 and 2000, 
respectively.  The Individual abstained from alcohol for five 
years, went to an event in 2005 in which he became intoxicated, and 
then resumed alcohol consumption of one or two drinks a month.   
 
In January 2009, the Local Security Office (LSO) interviewed the 
Individual concerning the arrests and his alcohol consumption.  DOE 
Ex. 5.  The LSO then referred the Individual to a DOE consultant 
psychiatrist (the DOE Psychiatrist).  In March 2009, the DOE 
Psychiatrist evaluated the Individual and prepared a report.  DOE 
Ex. 3.  The DOE Psychiatrist opined that the Individual was alcohol 
dependent, in partial remission.  DOE Ex. 3 at 2, 12, 15-16 
(alcohol dependence as defined in Diagnostic and Statistical Manual 
of the American Psychiatric Association, 4th edition, Text Revision 
(DSM-IV).  The DOE Psychiatrist further opined the adequate  
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evidence of reformation or rehabilitation would require a year of 
abstinence and treatment.  DOE Ex. 3 at 13-14.    
 
In May 2009, the LSO issued a Notification Letter, identifying 
alcohol-related security concerns.  DOE Ex. 1, citing 10 C.F.R.    
§ 710.8(j) (Criterion J, alcohol) and 10 C.F.R. § 710.8(h) 
(Criterion H, mental condition that may affect judgment and 
reliability).  The Notification Letter cited the four alcohol-
related arrests, the Individual’s resumption of alcohol 
consumption, and the DOE Psychiatrist’s Report.        
  
The Individual requested a hearing, DOE Ex. 2, and I was appointed 
to serve as the Hearing Officer.  At the hearing, DOE Counsel 
presented one witness:  the DOE Psychiatrist.  The Individual 
testified and presented five additional witnesses:  his wife, his 
father, two friends (who are also co-workers), and a consulting 
psychiatrist (the Consulting Psychiatrist).     
 
The Individual also submitted a number of documents.  They included 
his 2001 certificate of completion of the alcohol treatment 
program, certificates of professional achievement, and testimonials 
from colleagues.   
 

II. The Hearing  
 

A. The Individual 
 
The Individual testified that, after the 2000 DUI, he participated 
in counseling and Alcoholics Anonymous (AA).  Tr. at 129-31.   His 
AA attendance tapered off as he and his wife became more involved 
in church.  Id. at 131-32.   
 
The Individual remained abstinent from 2000 to 2005.  Tr. at 132.  
In 2005, the Individual attended a dinner hosted by his employer’s 
clients in a foreign country.  Id. at 132-34.  Anticipating the 
clients’ expectation of significant alcohol consumption, the 
employer coached its employees on ways to minimize their 
consumption without offending the hosts.  Id.  Despite efforts to 
minimize his consumption, the Individual became intoxicated.  Id. 
at 134.  The Individual regretted the incident and believes that he 
“should have somehow backed [himself] out of the situation.”  Id. 
at 134.  
 
The Individual has not been intoxicated since the 2005 incident.  
Tr. at 136.  After the incident, however, the Individual resumed 
alcohol consumption, having one or two drinks a month.  Id. at 135-
36.  The Individual’s wife consumes very little alcohol.  Id. at 
135.  The Individual and his wife are the parents of two young 
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children and spend most of their time in family- and church-related 
activities.  Id. at 148-52.   
 
The Individual’s last alcohol consumption occurred shortly before 
his March 2009 interview with the DOE Psychiatrist.  Tr. at 140-41. 
The Individual has no desire for a drink.  Id. at 142.  He intends 
to remain abstinent.  Id. at 154-60. 
 
B. Individual’s Wife 
 
The Individual and his wife married in 2000.  Tr. at 102.  From 
2000 to 2005, the Individual abstained from alcohol.  Id. at 107.  
After then, the Individual had an occasional drink at a holiday or 
family event, and more recently had alcohol at monthly card games. 
Id. at 108-09.  The Individual’s wife has “never” seen him 
intoxicated.  Id. at 109.  The Individual and his wife are the 
parents of young children and spend most of their time in family- 
and church-related activities.  Id. at 117-18.      
 
C.  The Individual’s Father 
 
The Individual’s father testified that since 2000 the Individual 
either has not consumed alcohol or consumed it in small quantities 
– a drink or two once or twice a month.  Tr. at 91-92.  Since his 
marriage in 2000, the Individual has been involved in family- and 
church-related activities, id. at 98-99, and has grown “into a full 
mature adult,” id. at 99. 
 
D.  Friends  
 
Friend 1 is a colleague and has known the Individual since 2004.  
Tr. at 12.  They have socialized at dinner and at card games.  Id. 
at 13-14.  The friend has never seen the Individual consume more 
than one or two beers or even appear to be slightly intoxicated.  
Id. at 15.  The friend has not seen the Individual consume alcohol 
since about February 2009.  Id. at 17.             
 
Friend 2 is also a colleague and has known the Individual since 
2008.  Tr. at 25.  They have socialized at card games – once or 
twice a month.  Id. at 26-27.  The Individual has had a beer or two 
or a cola at these events.  Id. at 28.  Friend 2 never saw the 
Individual drink more than two beers or become intoxicated.  Id. 
 
E. The Consulting Psychiatrist 
 
The Consulting Psychiatrist is board-certified in “addiction 
psychiatry.”  Tr. at 37.  In the view of the Consulting 
Psychiatrist, the Individual has a history of alcohol dependency 
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that is in “sustained full remission.”  Id. at 43-44.  The 
Consulting Psychiatrist does not view the Individual’s alcohol 
consumption as a “relapse.”  Id. at 45.  The Consulting 
Psychiatrist noted the circumstances at the time of the dependency, 
the Individual’s treatment, the positive changes in his life, and 
his long period of abstinence and moderate consumption.  Id. at 50-
52.  The Consulting Psychiatrist believes that relapse to 
problematic drinking is “unlikely.”  Id. at 52. 
 
F.  DOE Psychiatrist 
 
The DOE Psychiatrist commended the Individual for his decision to 
abstain from alcohol.  Tr. at 167.  Based on the Individual’s 
abstinence since March 2009, the DOE Psychiatrist updated his 
diagnosis from “partial remission” to “full early remission.”  Id. 
at 170.  Although the DOE Psychiatrist viewed the Individual’s 
current risk of relapse as “low”, id. at 172, the DOE Psychiatrist 
remained of the view that one year of abstinence was required to 
demonstrate reformation and rehabilitation, id. at 171.   
 
    III. Governing Standards  
 
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a).   

 
IV. Analysis  

 
A. The Security Concern 
 
The information cited in the Notification Letter raises security 
concerns.  Alcohol-related arrests and a diagnosis of alcohol 
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dependence raises a concern under 10 C.F.R. § 710.8(j)    
(Criterion J).  A diagnosis of alcohol dependence also raises a 
concern under 10 C.F.R. § 710.8(h) (mental condition that may cause 
a defect in judgment and reliability).  See also Personnel Security 
Hearing, Case No. TSO-0369 (2007);1 Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, the White House (the Adjudicative 
Guidelines) ¶¶ 22(a) (alcohol-related incidents), 22(d) (diagnosis 
of alcohol dependence). 
 
The Individual does not challenge the diagnosis of alcohol 
dependence.  Rather, he maintains that he has demonstrated adequate 
evidence of reformation and rehabilitation.  10 C.F.R. § 710.7(c). 
  
B.  Reformation and Rehabilitation   
 
As explained below, the testimony resolves the security concern.  I 
found the witnesses to be highly credible, and all the evidence 
clear and convincing. 
 
The testimony is straightforward.  After his 2000 arrest, the 
Individual completed a treatment program, attended AA, and was 
abstinent until 2005.  Except for the 2005 business dinner, he 
consumed alcohol moderately from 2005 to 2009.  In March 2009, he 
resumed abstinence, and he intends to remain abstinent.  Although 
the psychiatrists disagree on whether individuals diagnosed as 
alcohol dependent should resume drinking, both psychiatrists agree 
that, under the circumstances in the instant case, the relapse risk 
is low.  Id. at 52, 172.  Accordingly, I conclude that the 
Individual has established sufficient evidence of reformation and 
rehabilitation. See Personnel Security Hearing, Case No. TSO-0526 
(2008) (responsible use for 15 years resolves concern of alcohol 
dependence); Personnel Security Hearing, Case No. TSO-0369 (2007) 
(abstinence or responsible use for seven years, coupled with 
resumption of abstinence, resolves concern of alcohol dependence).  
      

V. Conclusion  
 
The Individual has resolved the Criteria J and H concerns set forth 
in the Notification Letter.  Accordingly, granting the Individual 
access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Any party may seek review of 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on 
the OHA website located at http://www.oha.doe.gov.  The text of a cited decision 
may be accessed by entering the case number of the decision in the search engine 
at http://www.oha.doe.gov/search.htm 
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this Decision by an Appeal Panel under the procedures set forth at 
Id. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 27, 2009 



*  The original of this document contains information which is subject to withholding from 
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   November 6, 2009 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 19, 2009 
 
Case Number:   TSO-0769 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) to 
hold an access authorization under the Department of Energy’s (DOE) regulations set forth at 
10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.”1  In this Decision, I will consider 
whether, on the basis of the testimony and other evidence in the record of this proceeding, the 
individual’s access authorization should be restored. As discussed below, after carefully considering 
the record before me in light of the relevant regulations, I have determined that the DOE should not 
restore the individual’s access authorization at this time. 
 
I.  Background 
 
The individual has worked for a DOE contractor since 1984, and held a DOE access authorization 
beginning in 1985.  In October 2007, the Local Security Office (LSO) initiated a routine 
reinvestigation of the individual. Exhibit 7.  During the reinvestigation, the individual revealed that 
he had participated in an Intensive Outpatient Program for Alcohol Dependency (IOP), a program of 
three, three-hour sessions per week, lasting for six weeks in July and August of 2007.  Exhibit 5. The 
LSO conducted a Personnel Security Interview (PSI) of the individual on February 10, 2009, Exhibit 
9, after which it referred the individual for an evaluation by a DOE consultant-psychologist (DOE 
psychologist).  Exhibit 4.  The DOE psychologist examined the individual on March 12, 2009, and 
issued a psychological assessment on March 19, 2009.  Exhibit 6.  The LSO ultimately determined 
that the derogatory information concerning the individual created a substantial doubt about his 
eligibility for an access authorization, and that the doubt could not be resolved in a manner favorable 
to him.  Accordingly, the LSO proceeded to obtain authority to initiate an administrative review 
proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access authorization.  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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Specifically, the DOE characterized this information as indicating that the individual (1) has an 
illness or mental condition of a nature which, in the opinion of a licensed clinical psychologist, 
causes or may cause, a significant defect in judgment or reliability; and (2) has been, or is, a user of 
alcohol habitually to excess, or has been diagnosed by a licensed clinical psychologist as alcohol 
dependent or as suffering from alcohol abuse.  Exhibit 1 (citing 10 C.F.R. § 710.8(h), (j)). 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  The 
individual requested a hearing, and the LSO forwarded the individual’s request to the Office of 
Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this 
matter on June 23, 2009. 
 
At the August 17, 2009, hearing in this matter, I took testimony from the individual, his wife, the 
individual’s manager, former manager, and two co-workers, and the DOE psychologist.  On 
September 16, 2009, I took testimony by telephone from two additional witnesses who were 
unavailable to appear at the August 17 hearing, the individual’s personal physician and the 
coordinator of the Employee Assistance Program (EAP) at the individual’s place of work.  The DOE 
Counsel submitted ten exhibits prior to the hearing; the individual presented four exhibits prior to the 
hearing and three additional exhibits after the hearing. 
 
II.  Regulatory Standard 

 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a Decision that reflects my comprehensive, common-sense judgment, made 
after consideration of all the relevant evidence, favorable and unfavorable, as to whether the granting 
or continuation of a person’s access authorization will not endanger the common defense and 
security and is clearly consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by 
the regulations to resolve any doubt as to a person’s access authorization eligibility in favor of the 
national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of the 
individual’s eligibility for access authorization, I have been guided by the applicable factors 
prescribed in 10 C.F.R. § 710.7(c).2 After due deliberation, I have determined that the individual’s 
access authorization should not be restored.  The specific findings that I make in support of this 
decision are discussed below. 

                                                 
2 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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III.  The Notification Letter and the Security Concerns at Issue 
 
As the basis for security concerns under Criteria H and J, the Notification Letter cites the opinion of 
the DOE psychologist diagnosing the individual as Alcohol Dependent, in Sustained Partial 
Remission, under the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, 
4th edition, Text Revised (DSM-IV-TR).  Exhibit 1; see also Exhibit 6 (psychological assessment).  
The Notification Letter further states that (1) the individual consumed alcohol four times after he 
completed the IOP in 2007 and was told that he should never consume alcohol again; (2) he 
acknowledged that in approximately 2004 he developed a physical addiction to alcohol, but 
nonetheless continues to consume alcohol on occasion; (3) his physician informed him in May 2007 
the he had elevated liver enzymes due to his use of alcohol and recommended an alcohol treatment 
program; (4) he admitted that his wife expressed concerns regarding his alcohol use and that it 
caused marital problems; (5) he admitted that he has driven while intoxicated approximately 23 times 
in his life; and (6) he admitted that he first became concerned about his use of alcohol in 
approximately 2000, but continued to consume eight to ten beers on a daily basis until 2007.  Exhibit 
1. 
 
In his request for a hearing in this matter, the individual stated that (1) he was not qualified to 
determine if he had a physical addiction to alcohol; (2) his physician informed him that his liver 
enzymes were “slightly” elevated; (3) his marital problems were not exclusively focused on alcohol 
use; and (4) he had not admitted to driving while intoxicated 23 times.  Exhibit 2.   
 
Even accepting as true the individual’s assertions in his hearing request, the above information 
clearly constitutes derogatory information that raises legitimate questions regarding the individual’s 
eligibility for access authorization.  The excessive consumption of alcohol is a security concern 
because that behavior can lead to the exercise of questionable judgment and the failure to control 
impulses, and can raise questions about a person’s reliability and trustworthiness. See Adjudicative 
Guidelines at ¶ 21.   
 
IV.  Hearing Testimony 
 
  A.  The Individual 
 
The individual testified that he understood why his use of alcohol is of concern to the DOE, and did 
not think that he disagreed with anything in the report of the DOE psychologist.  Hearing Transcript 
[hereinafter Tr.] at 123-124.  He confirmed in his testimony that he had relapsed four times since 
completing the IOP in August of 2007, id. at 139, most recently in February of 2009, when he 
consumed “five or six” beers while watching a basketball game.  Id. at 130-31.3  The individual also 
admitted reporting a total of 23 times, over the course of his life, that he drove while intoxicated.  
Id. at 122.  
 

                                                 
 3  The record indicates that the individual’s February 2009 relapse occurred after the February 10, 2009, 
PSI.  Exhibit 9 at 65 (individual states in PSI that he last consumed alcohol in July 2008, though he “may have had a 
sip” around Thanksgiving 2008). 
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He testified that he began attending Alcoholic Anonymous (AA) meetings in March 2009, and 
“bounced around for a couple of months, until like June, I think, before I found a time and a place 
that -- where I could feel comfortable, . . . .”  Id. at 30.  He stated that he attends AA meetings once a 
week.  Id. at 133.  At the hearing, the DOE Counsel asked the individual how many of the twelve 
steps of AA he has completed: 
 

 A. Yeah, I've completed about four, I think. 
 Q. Which ones? 
 A. I can't remember them all. I should have memorized them by now, but 
somewhere I have a notebook, probably at home. 
 Q. Okay. 
 A. And I've actually completed some out of order, like admitting to your 
family and friends that you have a problem, going over the list of things that -- 
making a list of things that -- where you've wronged people because of it. I've done 
some of those. 

 
Id. at 138.  At the time of the August 17, 2009, hearing, he did not yet have an AA sponsor.  Id. at 
134.  “It should be on my to-do list. In fact, it's on the back of this sheet of paper on my to-do list.”  
Id.  When the hearing was reconvened by telephone over four weeks later, he still did not have a 
sponsor.  “I just haven't done it. I mean, that's the one area that I'm reticent about. . . .  I will take care 
of that.”  Id. at 197-98.  
 
The individual stated that he has telephone numbers of other AA members that he can call, but that 
he has not called any of them.  Id. at 135.  “[T]he truth is I cannot name one person there that I would 
want to have a relationship with.”  Id.  However, the individual testified that he would call if he felt 
he needed to, id. at 147, and he does see his participation in AA as increasing his chances of success.  
Id. at 145.  “You get to tell your story truthfully.  Sometimes you hear things that are valuable to you, 
every now and then, . . . .  I mean, you're not going to get a nugget per minute for the whole hour, but 
you might get one. If you get one, then that was worth it.”  Id. at 135.  He sees his wife and children 
as his support group, and added that because he had “told all my friends, they'll never let me drink 
again.”  Id. at 135-36. 
 
The individual testified that he does not intend to drink alcohol in the future, id. at 144, and considers 
his own risk of future relapse to be only “[o]ne or two percent.  It would be very low.”  Id. at 144.  
He acknowledges that he told his IOP counselor in July 2007 and an Office of Personnel 
Management investigator in December 2007 that he did not intend to drink again, and yet he did.  Id. 
at 140-41.  According to the individual, this time will be different.  “I hate the word epiphany, but it 
fits. Somehow you get it, and I never got it before. . . .  I can't describe it to you, but there is a 
difference in how one feels.”  Id. at 141-42.  The individual stated that he has two grown children, 
one of whom “is due to be married next year. They might have children. I'd like to be around. The 
only way I'm going to be around for these life-changing events is to stop, and I mean stop, because I 
don't want to miss these.”  Id. at 143.  Though there is alcohol in his house, id. at 130, the individual 
states that he does not see his wife drink at home, id. at 131, and contends that he no longer gets the 
urge to drink.  “I don't get it. I swear to God, I do not get it.”  Id. at 143. 
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 B.  The Individual’s Wife 
 
The individual’s wife testified that she has been married to the individual for 26 years, and has 
known him for 31 years.  Id. at 88.  She stated she did not suspect he had a problem with alcohol 
until he told her, “[p]robably” in 2007, id. at 89, 90.  She testified that she never saw him intoxicated, 
and did not realize the extent of his prior alcohol consumption.  Id. at 91.  “[T]his blind sided me. I 
really had no concept of the degree. So I was very angry for a long time.”  Id. at 103.  She explained 
that she was angry both because of the extent of his drinking and the fact that she did not know about 
it, and that she is still angry.   Id. at 104. 
 
She testified that she has not seen the individual consume alcohol since he entered the IOP in July 
2007, though she knows he has relapsed since then.  Id. at 94.  She confirmed that, since being told of 
her husband’s alcohol problem, the two have lived “kind of separately” within their house.  Id. at 92.  
She testified that they spend about thirty minutes a day together during the week, but do not have 
supper together most nights, and do not sleep in the same bedroom.  Id. at 111. 
 
She stated that, as far as she knows, that individual attends AA once per week.  Id. at 102.  She does 
not know if he has a sponsor.  Id.   
 

Q. When he comes home [from AA meetings], do you ask him what transpired at the 
meeting? 
A. No. 
Q. Do you care what transpired at the meeting? 
A. No. 
 
. . . . 
 
Q. Have you ever been to any -- I think they are called Al-Anon meetings or meetings 
for family members? 
A. No. 
Q. Are you interested in going to those? 
A. No. 
 

Id. at 95.  She explained that “the organized religious basis of [Al-Anon] bothers me. . . .  [I]f my 
attending Al-Anon would help him, I would do it. . . .  But right now he's succeeding.”  Id. at 100, 
101.   
 
She testified that she “support[s] him 100 percent in his efforts,” id. at 99, and considers herself part 
of the individual’s support group, but “[n]ot in conjunction with AA . . . .  I'm there if he needs to 
talk to me about it.”  Id. at 102, 103.  When I asked the individual’s wife what she thought would 
happen if the individual returned to drinking, she responded that she was “not sure how I'd react. I 
know I would do everything in my power to stop it. If that meant that I had to go every week with 
him to the AA meetings, I would.”  Id. at 116.  
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 C.  The Individual’s Manager, Former Manager, and Co-Workers 
 
The first of the individual’s co-workers to testify has known the individual since 1987.  Id. at 45.  
Prior to being divorced in 1997, he and his wife and the individual and his wife would visit each 
other’s houses, but since then his contact with the individual outside of work has been “more 
telephone conversations.”  Id. at 46.  He testified that he sees the individual occasionally at weddings 
and graduations, and the last time he saw the individual drink alcohol was three years ago.  Id. at 53-
55.  When asked whether he ever thought the individual had a problem with alcohol, the co-worker 
stated that the individual told him “in the last year or so that he had those issues.”  Id. at 48.  
According to the coworker, the individual also confided in him once that he “fell of the wagon, . . . .”  
Id. at 50.  He stated that he had no doubt in his mind that the individual is trustworthy.  Id. at 45. 
 
The second co-worker to testify met the individual in 1985, and testified that he knows the individual 
outside of work “to a limited degree. I mean, we've played golf together, we've gone to an occasional 
social function together, but mostly it's been work.”  Id. at 56.  The co-worker was not aware of why 
the individual’s clearance had been suspended, and did not know about the individual’s alcohol 
problem or his treatment.  Id. at 60.  He stated that he had seen the individual drink in the past, but 
not to excess, and that it had been “some number of” years since he last saw the individual drink.  Id. 
at 60-62.  He testified that he considered the individual someone that he could trust on classified 
projects, id. at 57, and that he is “a really good asset to our company.”  Id. at 63. 
 
The individual’s manager since October 2008 testified that he has seen no issues regarding the 
individual that would give him any concern, and that his work performance has been satisfactory.  Id. 
at 65.  He stated that he did not know the individual prior to becoming his manager, and has not 
socialized with him outside of work.  Id. at 66.  The manager knows that the individual received 
treatment for an alcohol problem, id. at 68, but testified that he was not aware that the individual had 
ever relapsed, had never seen him drink, and has not talked with him regarding the last time he drank.  
Id. at 69. 
 
The individual’s former manager testified that he has known and had close contact at work with the 
individual for “the last five-and-a-half or so years, because his office is just literally two doors down 
from mine.”  Id. at 72-73.  He stated that he has not socialized with the individual outside of work.  
Id. at 74.  “I haven't gone to parties at your house, you haven't been to mine, or any of that kind of 
stuff, but it's just been mostly at work and then around town a little bit here and there.”  Id.  He 
testified that he had played golf with the individual once in 2006 and again in 2007, id. at 77, and that 
he had played softball with the individual in the past, id. at 74, but not “in the last five or six years.”  
Id. at 82-83.  He stated that he knew that the individual had treatment related to an alcohol use, but he 
cannot recall ever seeing the individual drink, id. at 78, and has never discussed the individual’s 
alcohol use with him.  Id. at 79.  According to the former manager, the individual “did a good job on 
the things that we gave him to do. . . .  I think he's a good guy, . . . .  I haven't seen anything that 
would cause me to say that he's not trustworthy or not worthy of the trust of classified material . . . .”  
Id. at 81. 
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 D.  The DOE Psychologist 
 
The DOE psychologist interviewed the individual for about an hour-and-a-half on March 12, 2009, 
prior to which he reviewed the individual’s personnel security file.  Id. at 13.  He stated that the 
individual had been previously diagnosed as alcohol dependent when he was in the IOP in 2007.  Id. 
at 17.  He explained his use of the “Sustained Partial Remission” specifier for the current diagnosis 
of Alcohol Dependence, as set forth in the DSM-IV-TR.  Because he considered the individual’s 
diagnosis at the time of the evaluation to be in remission for the more than 12 months since he 
completed the IOP in 2007, the remission qualified as “sustained,” as opposed to “early.”  However, 
the individual’s remission was “partial” rather than “full remission because he had four relapses,” 
once each in February 2008, July 2008, November 2008, and February 2009.  Id. at 18.  
 
Asked what, in his opinion, would “show adequate reformation or rehabilitation,” the psychologist 
responded that the individual would need to “totally abstain from alcohol for a year, and that's what I 
had posed at the time.”  Id. at 24.  The psychologist noted that, at the time of the evaluation, the 
individual found the “strong religious structure” of AA to be “offensive and said that he did not and 
would not participate in that.”  Id. at 22.   
 
The psychologist stated that a person can become “reliably abstinent” in less than one year.  Id. at 25.  
However, prior to the individual’s hearing testimony, aware that the individual is now attending AA 
meetings and seeing his employer’s EAP coordinator once a month, id. at 22, 23, the psychologist 
stated that he would still “like to see a longer period of time.”  Id. at 37.  However, he testified that 
he would “probably be comfortable” finding adequate evidence of rehabilitation after ten months of 
abstinence, “given who he is as a man and then given what he's done.”  Id. at 38. 
 
Regarding the individual’s risk of relapse going forward, the psychologist opined that “you would 
expect that over the next ten years there is about a five percent chance that he would relapse.”  Id. at 
32.  When I asked him whether his assessment of the risk would change between the time of the 
August 2009 hearing and February 2010, when the individual would achieve twelve months of 
abstinence, the psychologist responded that the “level of confidence that I would have in the 
statement of [five percent risk] . . . would change.”  Id. at 37-38. 
 
After hearing the individual’s and others’ testimony, the DOE psychologist stated that there were two 
things “that I think struck me.  One was the kind of narrowness of his support, or thinness of it; and 
while he clearly can make use of AA, he does not respect the people that he's met so far sufficiently 
to, I think, have them be a personal resource.”  Id. at 148.  In the opinion of the psychologist, the 
individual is “essentially doing it by himself.  He's got his wife, . . . that if he gets into trouble, [she] 
will be there, but prior to that when he may need [her], it's like [she does not] want to get involved 
too much.”  Id. 
 
On the other hand, the psychologist identified the first co-worker who testified as someone who the 
individual may be able to talk to, and that the co-worker “could be a real resource.”  Id. at 149.  He 
also recognized in the individual an “emotional kind of understanding something at a much deeper 
level,” and that this “upped my confidence about you.  I would have felt even better had you had a 
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sponsor by now and been involved in a one-to-one therapy -- in other words, a meaningful 
therapeutic event in your life that frequently met, I would have felt even better about that.”  Id. 
 
The psychologist then reiterated his statement that he would be “comfortable . . . mov[ing] to a ten-
month total from the time of his last drink . . . [in] February of 2009.”  Id. at 150.  He also stated 
again that his opinion of the risk of relapse was five percent over the next ten years.  Id. at 152.  He 
added that “at the end of ten years, he may have about a 50 percent chance, essentially, of having 
relapsed, because . . . by the time you look at it and you add it all up, . . . that's what it would come 
out to be.”  Id. at 153. 
 
Finally, I asked the DOE psychologist whether there was a value in requiring twelve months of 
sobriety in that “you cover the whole cycle of events that happens in one's life in 12 months.”  Id. at 
155.  The psychologist responded in the affirmative. 

 
Different times of a year present different stresses, different memories, different -- 
anniversaries of different drinking episodes for alcoholics. 
 
There is generally a wisdom to kind of going through all the seasons and all the 
different times. Twelve months is generally the time, too, that AA people think of as 
appropriate for the 12 steps, not that you do one a month, but it generally is thought 
to take you about a year to do that. 
 
People who rush through, our research shows, are . . . much more likely to relapse, 
much less likely to stay off the wagon.  

 
Id. at 154-55. 
 
 E.  The EAP Coordinator 
 
The coordinator of the Employee Assistance Program at the individual’s workplace, who is a 
licensed clinical psychologist, first met the individual on April 29, 2009.  Id. at 184-85.  In his 
hearing testimony, he described the “standard” recovery agreement that the individual entered into, 
which “includes 12 unannounced drug and alcohol tests where the employee is called and they have 
to report to our lab in medical within two hours of the call.”  Id. at 186.  In addition, “a standard part 
of the agreement is he comes and meets with me monthly, so kind of just basically a status check and 
see how you're doing.”  Id. at 187.  The program also “require[s] any of a number of either 
professional and/or support group experiences for the employee based on their circumstances, . . . .”  
Id. 
 
The EAP coordinator stated that he has read the report of the DOE psychologist, and does not 
“disagree with anything,” including the diagnosis and “the recommendations for treatment and 
recovery and so forth that were outlined.”  Id. at 185.4  As for the individual’s prognosis, the EAP 

                                                 
 4 Because the EAP coordinator was unavailable to testify at the August 17, 2009, hearing, and therefore 
testified at a later date, the EAP coordinator and the DOE psychologist were not able to hear nor comment on each 
other’s testimony. 
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coordinator rated it as “very good.”  Id. at 192.  He noted that he was at “a little bit of a disadvantage 
because usually when I get to the point of . . . this type of hearing and testimony, I've already seen 
the person for a full year or longer. So I haven't known [the individual] that long. It's only been about 
four or five months.”  Id.  Nonetheless, he stated that he had “been very happy with how he's done. I 
think he's taken to his sobriety very seriously and committed to his recovery program. And so I 
would -- I would say that my prognosis for the long-term recovery for him would be very good.”  Id. 
 
The EAP coordinator stated that he thought that the individual’s “marriage relationship would be his 
primary source of support.”  Id. at 192.  He also cited the individual’s friends and AA as sources of 
support.  Id. at 191-92.  Asked how the individual’s previous relapses after his 2007 IOP factor into 
his prognosis, the EAP coordinator stated that he did not think the individual previously had “support 
in place,” and that he “does well when he has the appropriate ongoing support that he needs, and so 
that would factor in, certainly. So I could really easily envision him, you know, signing up for a 
second year of our program, for example, would be a good point there.”  Id. at 193-94.  Upon 
learning that the individual did not yet have an AA sponsor, the EAP counselor stated that it should 
be taken into account that the individual was not a good “fit” for AA initially, but that “since all we 
have is AA, then, yeah, I think that he needs to get a sponsor, definitely.”  Id. at 198. 
 
The EAP coordinator quantified the individual’s risk of relapse “as low. I think the more time we 
have, the lower the -- the potential for relapse risk becomes.”  Id. at 207.  He added that “if we're 
sitting here in six months and we're at a year or near a year or year and 12 months period, and he's 
still doing exactly the same things and -- and not going back to drinking, then the risk for relapse is 
lower at that point.”  Id. at 208.  I then posed to the EAP coordinator the same question I asked the 
DOE psychologist as to whether there is some significance to requiring a year of sobriety based on 
the cycle of events that takes place over the course of a year.  The EAP coordinator responded that “it 
makes perfect sense. I mean, I don't think there's -- you know, I'm not sure there's any real research 
evidence to support that as a -- sort of a correlation . . .but it makes sense clinically. Okay?  
Definitely, I'm going to agree with you there.”  Id. at 208-09. 
 
 F.  The Individual’s Personal Physician 
 
The individual’s physician testified that he has known the individual for about three years.  Id. at 
168.  According to the physician, “in approximately May of 2007, when I saw him, it was clear that 
he had problems with alcoholic hepatitis and cirrhosis, and I advised him then to discontinue 
drinking.”  Id. at 170.  The physician saw the individual again in May 2009, after the individual “had 
been absent from my care for approximately a year-and-a-half or two years, . . . and he had gone off 
the proverbial wagon, gone back to drinking, . . . .”  Id. at 169-70.  He testified that, since then, he 
has met with the individual “approximately once every one to two months,” id. at 171, monitoring 
the individual’s recovery “[f]rom a medical standpoint, . . . periodically having him give urine 
specimens for alcohol. He's coming in on a regular periodic basis for examination. His laboratory 
tests are monitored on a periodic basis, as well.”  Id. at 170-71. 
 
The physician testified that he has not read the report of the DOE psychologist, but stated that he 
would agree with the diagnosis of alcohol dependence.  Id. at 169.  Asked for his prognosis as to 
whether the individual will drink again, the physician described the individual as “more motivated 
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than he has been in the past times. . . .  I can't predict what he is going to do. But I can certainly say 
that he has been very motivated and very straightforward in the last four months in terms of 
attempting to better his health care.”  Id. at 174.  According to the physician, the individual “has been 
more consistent, more persistent, more responsible now than he was two years ago, when we first 
approached this.”  Id. at 177. 
 

[The individual] has made a major commitment to himself. I think that the risk is 
relatively small in terms of his likelihood of relapse, that to quantify any more than 
that, I can't, but I certainly have seen a major motivational change in this gentleman 
over the -- excuse me -- over the several years that we've been dealing with these 
issues. 

 
Id. at 182.  The physician stated that he believed that the individual currently has sufficient support in 
place, id. at 175, though he also stated that, in addition to AA, “I would probably like to see him have 
a counselor that he sees on a regular basis, [that] he can call and talk to.”  Id. at 178. 
 
V. Hearing Officer Evaluation of Evidence 
 
Applying the Part 710 regulations to the present case, I must make a forward-looking, “predictive 
assessment” as to the risk to our common defense, security, and national interest, were the DOE to 
restore the individual’s access authorization.  E.g., Personnel Security Hearing, Case No. TSO-0746 
(2009). 5  Among the factors that the regulations require me to consider, one particularly relevant to 
the present case is “the likelihood of continuation or recurrence,” 10 C.F.R. § 710.7(c), that is, the 
likelihood that the individual will use alcohol to excess in the future.   
 
Indeed, given that the individual has been diagnosed as alcohol dependent, any future use of alcohol 
would be cause for concern, and the experts in this case universally recommended complete 
abstinence.  See Tr. at 40 (testimony of DOE psychologist that individual’s previous relapses were 
“small, and yet they were . . . episodes of drinking. And once you open the door, it's often hard to 
shut that door for alcohol.”). Thus, to find resolved the concerns under both Criteria H and J, both of 
which are rooted in the individual’s past use of alcohol, I would need to be convinced that the risk 
that the individual will use alcohol in the future is sufficiently low.  For the following reasons, I am 
not so convinced. 
 
First, the assessments provided by the experts in this case did not leave me with a clear sense of the 
individual’s risk of relapse.  On one hand, the EAP coordinator found the risk to be “low,” and 
individual’s personal physician described it as “relatively small,” without elaborating as to what the 
degree of risk was relative.  On the other hand, the DOE psychologist, while characterizing the risk 
of relapse as five percent over the next ten years, testified that this equates to about a 50 percent 
chance of having relapsed by the end of ten years.  Considering the expert testimony as a whole, I am 
left without a clear picture of the “likelihood of recurrence” in this case. 

                                                 
 5 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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Second, I shared the sense of the DOE psychologist as to the “narrowness” and “thinness” of the 
individual’s support, particularly after hearing the testimony of the individual’s wife.  It is clear from 
her testimony that she is still dealing with her own anger and, while expressing a genuine willingness 
to provide support to her husband as needed, is not currently playing an active supporting role in his 
recovery.  In addition, despite the undeniable progress that the individual has made, there is also 
some reason to question his complete commitment to what is needed for his continued success.  I was 
particularly concerned that the individual, after testifying that getting an AA sponsor was on his “to-
do list,” id. at 134, had not yet done so over four weeks later, identifying it “as the one area that I'm 
reticent about.”  Id. at 197. 
 
The individual has periodically had his blood and urine checked for alcohol, most recently on 
September 24, 2009, and none of those tests have been positive.  Exhibit E; Exhibit G.  However, the 
fact remains that the individual, as of his most recent test, had been abstinent from alcohol use for 
less than eight months.  I also note that the individual’s most recent relapse occurred shortly after his 
February 10, 2009 PSI, see supra note 3, demonstrating that not long ago he was unable or unwilling 
to refrain from behavior that he knew was of great concern to the DOE. 
 
I did find persuasive the testimony of the DOE psychologist that one could become “reliably 
abstinent” in less than twelve months, id. at 25, though both he and the EAP coordinator agreed that 
there are valid reasons for wanting to see twelve months of abstinence as a general matter.  Tr. at 
144-45, 208-09.  However, for the reasons explained above, I still have doubts as to the likelihood of 
relapse in this case, at this relatively early point in time.  As such, given the clear concern that would 
arise from any such relapse, I must err on the side of national security and find that the individual has 
not sufficiently mitigated the concerns before me under either Criterion H or J. 
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the possession 
of the DOE that raises security concerns under Criteria H and J. After considering all the relevant 
information, favorable and unfavorable, in a comprehensive common-sense manner, including 
weighing all the testimony and other evidence presented at the hearing, I have found that the 
individual has not brought forth evidence to mitigate sufficiently the security concerns advanced by 
the LSO.  I therefore cannot find that restoring the individual’s access authorization would not 
endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should not be restored. The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at10 
C.F.R. § 710.28. 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 6, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 19, 2009 
 
Case Number:  TSO-0770 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should not be restored.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires him to hold a security clearance.  On January 3, 2008, the individual disclosed to the 
DOE that on January 1, 2008, he was arrested by the local police in connection with a domestic 
family dispute.2  Exhibit (Ex.) 8.  In order to resolve questions arising from this incident, the 
local DOE security office (LSO) conducted a Personnel Security Interview (PSI or Ex. 10) with 
the individual in December 2008.  During the PSI, the individual disclosed that he had consumed 
alcohol on the night that he was arrested for the domestic dispute.  Ex. 8 at 7-8.  Based on his 
disclosure, the LSO referred the individual to a DOE Consultant-Psychologist (DOE 
Psychologist) for a psychological evaluation.  In a written report dated February 22, 2009, 
(Psychological Report or Ex. 6), the DOE Psychologist set forth the results of the evaluation.  
Based on his findings, the DOE Psychologist concluded that the individual met the criteria for 
Alcohol Dependence pursuant to the criteria set forth in the Diagnostic and Statistical Manual of 
Mental Disorders, 4th edition, Text Revised (DSM-IV-TR).  Id. at 8-9.  The DOE Psychologist 
opined that this is a condition which causes, or may cause, a significant defect in the individual’s 
judgment or reliability.  Id. 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
  
2 At the time of his report, the individual had been arrested and charged with misdemeanor Domestic Violence.  Ex. 
8.  Shortly thereafter, the individual’s attorney informed him that the charges were dismissed.  Ex. 10 at 25-59. 
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On May 5, 2009, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold a 
security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of two potentially disqualifying criteria set forth 
in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j) (hereinafter referred to as 
Criteria H and J respectively).3   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
Regulations by requesting an administrative review hearing.  On August 21, 2009, the Director 
of the Office of Hearings and Appeals (OHA) appointed me as Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of four witnesses.  The DOE Psychologist 
testified on behalf of the agency.  In addition to the testimonial evidence, the DOE submitted 
eleven exhibits into the record and the individual tendered 23 exhibits.  The transcript taken at 
the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by the 
DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  
Documents submitted by the individual shall be cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria H and J, as bases for suspending the 
individual’s security clearance.  With regard to Criterion H, the LSO cites the diagnosis of the 
DOE Psychologist that the individual meets the criteria for Alcohol Dependence.  Ex. 1.  As for 
Criterion J, the LSO relies on the DOE Psychologist’s opinion and the following information: (1) 
on January 1, 2008, the individual was arrested and charged with Domestic Violence; (2) the 
individual admitted to waking on the morning of January 2, 2008, after a night of heavy 
drinking, and could not remember a part of the prior evening; (3) the individual admitted that he 
currently consumes two to three beers everyday during the week and up to 12 beers on the 
weekends; and (4) the individual admitted that in 1973 or 1974, the police detained him for 
Underage Drinking and a Curfew Violation.  Id.  The individual further admitted to drinking too 
much wine prior to the January 1, 2008, incident and that he sometimes has difficulty in stopping 
drinking once he starts.  Id.  
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The 
security concerns associated with Criteria H and J are as follows.  As for Criterion H, a mental 
illness such as an alcohol disorder can cause a significant defect in a person’s psychological, 
social and occupational functioning which, in turn, can raise concerns from a security standpoint 
about possible defects in a person’s judgment, reliability, or stability.  See Guideline I of the 

                                                 
3  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j). 
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Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Revised Adjudicative Guidelines).  With regard to Criterion J, the excessive 
consumption of alcohol itself is a security concern because that behavior can lead to the exercise 
of questionable judgment and the failure to control impulses, which in turn can raise questions 
about a person’s reliability and trustworthiness. See id. at Guideline G.  The excessive use of 
alcohol also raises a security concern because of its intoxicating effect.  “Because the use of 
alcohol at the very least has the potential to impair a user’s judgment and reliability, individuals 
who use alcohol to excess may be susceptible to being coerced or exploited to reveal classified 
matters.  These security concerns are indeed important and have been recognized by a number of 
Hearing Officers in similar cases.”  Personnel Security Hearing, Case No. VSA-0281 (2000).4   
 

III. Findings of Fact 
   
The individual has held a security clearance since 1977.  He had his first drink of alcohol in high 
school at the age of 16.  Ex. 10 at 49.  During his time in high school, he would drink alcohol 
with friends at parties and gatherings.  Id.  As a young adult, right out of high school, the police 
detained him for Underage Drinking and a Curfew Violation.  Id. at 74-75.  The individual has 
had no security-related incidents since that time.  Ex. 3 at 2.   
 
As an adult, the individual began smoking cigarettes, sometimes smoking three to four a day.  Tr. 
at 34.  He wanted to stop smoking cigarettes before his birthday and in October 2007, he was 
prescribed Chantix, an anti-smoking medication.  Id. at 157.  Within one week of taking the 
Chantix, the individual stopped smoking.  However, he claimed that he began immediately 
experiencing the side effects of the medication, including increased aggression, sleepwalking and 
violent, scary nightmares.  Id. at 149; 158; Ex. 10 at 9.  
 
On December 31, 2007, the individual and his wife went to a wine tasting party at a friend’s 
home for New Year’s Eve.  Tr. at 152.  The individual consumed three to four glasses of wine 
before leaving the party.  Id. at 164; 166.  When the individual got home, he became angry 
because his wife would not let him drive the car home.  Id. at 148; 155; Ex. 10 at 7.  He threw a 
small dresser drawer through a window, frightening his wife and son.  Tr. at 152.  His wife then 
left the bedroom and sat on the couch, waiting for the individual to calm down.  Id. at 153.  The 
individual went over to his wife, put his hands on her shoulders, and pushed her into the couch, 
asking for his car keys.  Id.  When the individual’s wife went to call the police, the individual 
walked out of the house.  Id.  Shortly thereafter, the police arrived and arrested and charged the 
individual with Domestic Violence.  Ex. 8; Tr. at 166.       
 

IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 

                                                 
4 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

V.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should not be 
restored at this time because I cannot conclude that restoring the access authorization would not 
endanger the common defense and security and would be clearly consistent with the national 
interest. 10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination 
are discussed below. 
 
A.  Diagnosis of Alcohol Dependence 
 
In the Psychological Report, the DOE Psychologist opined that the individual met the DSM-IV-
TR criteria for Alcohol Dependence,5 without adequate evidence of rehabilitation or reformation.  

                                                 
5 According to the DSM-IV-TR, Substance Dependence is a maladaptive pattern of substance use, leading to 
clinically significant impairment or distress, as manifested by three (or more) of the following, occurring at any time 
in the same 12-month period: 

(1) tolerance, as defined by either of the following: 
(a) a need for markedly increased amounts of the substance to achieve intoxication or desired 
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Ex. 6 at 8-9.  The DOE Psychologist explained in the Psychological Report how the individual 
met four of the seven criteria.6  Id. at 7-8.  First, at the time of the psychological evaluation, the 
individual reported daily alcohol consumption (Criterion 5).  Id. at 7.  The DOE Psychologist 
noted the individual’s weekly alcohol consumption, over a long period of time, is potentially 
hazardous.  In this regard, the DOE Psychologist noted that the individual estimated on average, 
drinking two to three beers per day and six to twelve beers per day on the weekends (noting that 
he has three-day weekends).  Id. at 8.  Second, the individual also reported that he had a medium 
to high tolerance for alcohol (Criterion 1).  Id.  The individual reported that he can drink three 
beers before he feels a “buzz” and six beers to become intoxicated.  Id. at 3.  Third, the 
individual admitted to having difficulty in abstaining from alcohol once he starts drinking 
(Criterion 4).  Id. at 8.  Lastly, the individual’s job could be jeopardized by continued alcohol use 
(Criterion 6).  Id.  Accordingly, the DOE Psychologist recommended that the individual 
participate in an intensive substance abuse program and demonstrate a period of sobriety for two 
years.  Id. at 9.      
 
The DOE Psychologist was present during the entire proceeding and testified at the beginning 
and the end of the hearing.  He remained firm in his diagnosis of the individual and concluded 
that the individual had not demonstrated adequate rehabilitation or reformation from his Alcohol 
Dependence.  Tr. at 194-196.  In reaching his conclusion, he underscored the significance of the 
individual’s daily alcohol consumption, high tolerance for alcohol and inability to stop drinking.  
Id. at 54-65.  The DOE Psychologist also expressed concern that the individual has attempted to 
drive while intoxicated on at least five occasions in the last ten years.  Id. at 32-33. 
 
The individual strongly disagrees with the DOE Psychologist’s diagnosis of Alcohol 
Dependence.  The individual attributed his behavior on the night of New Year’s Eve to a mixture 

                                                                                                                                                             
effect 

(b) markedly diminished effect with continued use of the same amount of the substance 
(2) withdrawal, as manifested by either of the following: 

(a) the characteristic withdrawal syndrome for the substance… 
(b) the same (or a closely related) substance is taken to relieve or avoid withdrawal symptoms 

(3) the substance is often taken in larger amounts or over a longer period than was intended 
(4) there was a persistent desire or unsuccessful efforts to cut down or control substance use 
(5) a great deal of time is spent in activities necessary to obtain the substance (e.g., visiting multiple 

doctors or driving long distances), use the substance (e.g., chain smoking), or recover from its effects 
(6) important social, occupational, or recreational activities are given up or reduced because of substance 

use 
(7) the substance use is continued despite knowledge of having a persistent or recurrent physical or 

psychological problem that is likely to have been caused or exacerbated by the substance (e.g., current 
cocaine use despite the recognition of cocaine-induced depression, or continued drinking despite 
recognition that an ulcer was made worse by alcohol consumption) 

 
DSM-IV-TR at 197. 
 
6 In the Psychological Report, the DOE Psychologist also noted that there is evidence that contradicts an alcohol 
problem. Ex. 6 at 8.  He further noted that the individual’s blood serum levels are not consistent with chronic heavy 
drinking and that the results of four separate diagnostic tools were not supportive of an alcohol problem.  Id.  In this 
regard, he noted that only the Michigan Alcohol Screening Test (MAST) supports an alcohol problem, but “all of 
the points from the MAST c[a]me from the same criminal incident.”  Id.  
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of “three to four glasses” of wine that he had at a wine-tasting party along with the adverse 
effects of Chantix, a smoking cessation medication that he began taking in October 2007.7  Ex. 
10 at 9-19; Tr. at 164.  The individual also maintained that he was not aware that he should not 
have consumed alcohol while taking the Chantix and that he immediately discontinued the 
medication after the domestic incident.  Tr. at 164-165.  The individual disagreed with the DOE 
Psychologist’s reporting of the number of drinks that he said he typically consumed on a daily 
basis.  Id. at 166-167.  The individual testified that he has “one to two beers a day,” but does not 
have them everyday.  Id. 
 
After carefully reviewing the testimony and evidence in record, I find that facts in record support 
the DOE Psychologist’s diagnosis of Alcohol Dependence.  I reached this conclusion for several 
reasons.  First, the individual reported daily consumption of alcohol at the PSI and the 
Psychological Evaluation.  Ex. 10 at 42-43; 48; Ex. 6 at 23; 7-9.  Second, he admitted his 
inability to reduce his alcohol consumption.  Ex. 6 at 8; Tr. at 56.  Third, the individual reported 
having a medium to high tolerance for alcohol.  Ex. 6 at 8; Tr. at 55.  Finally, the individual 
presented no evidence from a mental health professional to corroborate his lay opinion that he 
does not currently suffer from Alcohol Dependence.  In the end, after weighing all of the 
testimony and evidence, I am persuaded that the facts in record support the DOE Psychologist’s 
diagnosis of Alcohol Dependence.  
 
B.  Rehabilitation and Reformation 
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual's eligibility for access authorization. See Personnel Security Hearing, 
TSO-0430 (2007); Personnel Security Hearing, Case No. VSO-0244 (1999); Personnel Security 
Hearing, Case No. VSO-0154 (1997), Personnel Security Hearing, Case No. VSA-0154 (1998).  
Therefore, I must consider whether the individual has submitted sufficient evidence of his 
rehabilitation or reformation to resolve the security concerns raised by his diagnosis of Alcohol 
Dependence under both Criteria H and J.  In the end, I must exercise my common sense 
judgment in determining whether an individual’s access authorization should be restored after 
considering the applicable factors set forth in 10 C.F.R. § 710.7(c).   
 
In the administrative review process, Hearing Officers accord deference to the expert opinions of 
mental health professionals regarding the issue of rehabilitation or reformation. See Personnel 
Security Hearing, Case No. TSO-0562 (2008), Personnel Security Hearing, Case No. TSO-0462 
(2007).  The DOE does not have a set policy on what constitutes rehabilitation and reformation 
from an alcohol diagnosis, but instead makes a case-by-case determination based on the available 
evidence. In this case, the DOE Psychologist testified that he believes that the individual must 
complete the recommended substance abuse program and maintain two years of sobriety to 
demonstrate adequate evidence of rehabilitation and reformation.  At the time of the hearing, the 
individual had not undergone any of the recommended alcohol-related treatment, counseling or 
education and had not begun the two years of recommended sobriety.  Tr. at 65-66. 
 

                                                 
7 The individual argued that he is a “beer drinker” and that by ingesting wine that night, he “switched” his beverage 
of choice.  Tr. at 201.  He further argued that there may have been a chemical reaction between the Chantix and the 
wine that he consumed that evening, thereby causing his uncharacteristic behavior.  Id.   
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Based on the testimony and evidence in record, it appears that the individual’s behavior on the 
night of January 1, 2008, was inconsistent with his character.  The individual’s wife testified that 
the individual’s behavior at the time that he was taking the Chantix was “uncharacteristic.”  Id. at 
158.  The individual’s supervisor and colleagues testified that in their interactions with him at 
work, the individual was honest, provided “quality” work and was “always composed.”  Id. at 
121.  The individual also submitted letters from 15 individuals which all state that he is an 
honest, hard-working, competent and responsible person.  Ind. Exs A-O.  Furthermore, the 
individual discontinued taking the Chantix on January 2, 2008, and his wife testified that he has 
not exhibited any aggression towards her since the New Year’s incident.  Tr. at 171-172; 158.   
 
However, while it is a positive factor that the individual no longer exhibits the negative side 
effects of Chantix, that alone is not sufficient to allay the concerns associated with his alcohol 
use.  Based on my review of the individual’s record, his continued alcohol consumption and 
inconsistent statements regarding his daily use, I agree with the recommendation of the of the 
DOE Psychologist that the individual demonstrate two full years of abstinence in addition to 
completing the recommended alcohol treatment to demonstrate adequate evidence of 
rehabilitation or reformation.  Consequently, I cannot find that the individual has resolved the 
Criterion J security concern.   
 

VI. Conclusion 
 
Based on the foregoing, I find that the individual has failed to bring forth sufficient evidence to 
mitigate the security concerns under Criteria H and J.  The individual has therefore failed to 
demonstrate that restoring his access authorization would not endanger the common defense and 
security and would be consistent with the national interest.  Accordingly, I find that the 
individual’s access authorization should not be restored at this time.  Any party may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 25, 2010 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DECISION AND ORDER 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

  
Case Name:  Personnel Security Hearing 
 
Date of Filing:  June 19, 2009 
 
Case Number:  TSO-0771 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1  In this decision, I will consider whether, on the basis of the 
testimony and other evidence in the record or this proceeding, the individual’s access 
authorization should be restored.  For the reasons discussed below, I have determined that the 
individual’s access authorization should not be restored. 
 
I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 

On June 16, 2008, the individual reported to his employer that he had been arrested for driving 
while intoxicated (DWI) and on other charges associated with an accident in which he had been 
involved.  This arrest, in conjunction with a similar arrest two years earlier and the individual’s 
commitment after that first arrest never to drink and drive again, raised concerns for the local 
DOE security office (LSO) about his continued eligibility for a security clearance.  After 
conducting a Personnel Security Interview (PSI) with the individual, the LSO determined that he 
had not resolved its concerns, and referred him to a DOE-sponsored psychiatrist (DOE 
psychiatrist) for an evaluation. The DOE psychiatrist evaluated the individual in February 2009, 

                                                 
1     Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
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and issued a report in which he expressed his opinion that the individual suffered from alcohol 
abuse.   

 

The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
DOE’s possession created a substantial doubt concerning his eligibility for access authorization.  
Specifically, the LSO characterized this information as indicating that the individual suffered 
from alcohol abuse, a mental condition that may cause a defect in judgment or reliability, and 
that he engaged in unusual conduct that tends to show that he is not reliable or trustworthy.  DOE 
Exhibit (Ex.) 1 (citing 10 C.F.R. § 710.8 (h), (j), and (l)).2   
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of the Office of Hearings and Appeals appointed 
me as the Hearing Officer in this matter on June 23, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his girlfriend, a co-worker, and the DOE psychiatrist.  The transcript of the hearing 
will be hereinafter cited as “Tr.”  The LSO submitted nine exhibits into the record prior to the 
hearing, and the individual submitted one exhibit at the hearing and three exhibits after the 
hearing. 
 
II.   Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to the individual’s access authorization 
eligibility in favor of national security.  Id.  
 

                                                 
2   Criterion H relates to information that a person has “[a]n illness or mental conditional of a nature which, 

in the opinion of a . . . licensed clinical psychologist, causes or may cause a significant defect in judgment or 
reliability.”  10 C.F.R.§ 710.8(h) (Criterion H).  Criterion J relates to information that a person has “been, or is, a 
user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R.§ 710.8(j) (Criterion J).  Criterion L relates, in 
relevant part, to information that a person “[e]ngaged in any unusual conduct or is subject to any unusual 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of the national security . . . .”  10 C.F.R. § 710.8(l) (Criterion L).   
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I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 
individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below.   
 
III.   The Notification Letter and the Security Concerns 
 
In the Notification Letter, the LSO set forth its concerns regarding the individual’s eligibility for 
access authorization and the facts that support each of those concerns. The LSO cited the 
following derogatory information as a basis for its security concerns under Criteria H and J.  
Ex. 1.  The Notification Letter stated that the individual was arrested for driving under the 
influence of alcohol in 2006 and 2008.4  After each arrest, he had intended, but failed, to limit his 
alcohol consumption.  He admitted that, since 2006, he had drunk to intoxication and driven 
while intoxicated numerous times, had blacked out on three occasions, and had gone to work 
with a hangover on three occasions.  The LSO also relied on the DOE psychiatrist’s opinion that 
the individual suffers from “alcohol abuse.”  See Ex. 3 (Evaluation Report).  As derogatory 
information underlying its Criterion L concerns, the LSO listed other traffic-related violations 
with which the individual had been charged at the time of his two DWI arrests and his continued 
pattern of drinking alcohol to intoxication after each DWI arrest, and even after purchasing his 
own breathalyzer, despite his intention to limit his alcohol consumption.    
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding an individual’s eligibility for access authorization under 
Criteria H and J.  A mental condition such as alcohol abuse can impair a person’s judgment, 
reliability and trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information issued by the Assistant to the President for National Security 
Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at Guideline I; 
Personnel Security Hearing, Case No. TSO-0357 (October 26, 2006).5  In addition, the excessive 
consumption of alcohol itself is a security concern because that behavior can lead to the exercise 
of questionable judgment and the failure to control impulses, which in turn can raise questions 
about a person’s reliability and trustworthiness.  See Adjudicative Guidelines at Guideline G; 
Personnel Security Hearing, Case No. TSO-0442 (July 25, 2007).   
 

                                                 
3     Those factors include the following:  the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, including knowledgeable participation, the frequency and recency of the conduct, the 
individual’s age and maturity at the time of the conduct, the voluntariness of the individual’s participation, the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuance or recurrence, and 
other relevant and material factors.   
 
4       The evidence suggests that the arrests were in fact for Driving While Intoxicated (DWI), and I will refer to 
them as such throughout this decision. 
 
5     Decisions issued by the Office of Hearings and Appeals after November 19, 1996, are available on the OHA 
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  
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I also find that the facts set forth above constitute derogatory information that raises national 
security concerns under Criterion L.  Conduct that involves questionable judgment  and 
unwillingness to comply with rules and regulations—in this case, continuing to drink to 
intoxication after two DWI arrests, driving while intoxicated after one DWI arrest, and violating 
motor vehicle laws—can raise questions about an individual’s reliability, trustworthiness and 
ability to protect classified information.  See Guideline E of the Adjudicative Guidelines.  
 
IV.   Findings of Fact 
 
The individual is a 24-year-old employee of a DOE contractor.  He began drinking alcohol in 
high school, and consumed one to three drinks on the average of once every other month until he 
turned 21 years old.  Ex. 6 (Transcript of October 10, 2006, PSI) at 28-31.  He estimated he had 
gone to work with a hangover three times during this same period.  Tr. at 82.  Once he was of 
legal age, he began drinking four to five beers or mixed drinks in an evening, roughly once every 
two weeks.  Id. at 32-34.  In 2006, within six weeks of his 21st birthday, he was arrested for 
DWI.  His license was suspended, and he was required to pay a fine, participate in a two-day 
substance abuse awareness program, and attend a victim impact program.  Ex. 6 at 21-24.  After 
his conviction, he cut back on his alcohol consumption, id. at 35, and bought a breathalyzer to 
test his alcohol level, in order to learn how many drinks he could consume and still stay below 
the legal blood alcohol limit to comply with motor vehicle laws.  Tr. at 79.  He stopped using the 
breathalyzer when it needed to be recalibrated.  Id.  He stated that his alcohol consumption then 
increased, and he estimated he drank to intoxication six times a month, and drove while 
intoxicated 20 to 30 times while aged 21 and 22.  Ex. 5 (Transcript of January 15, 2009, PSI) at 
28-29.  At the hearing, he testified that he blacked out three times between 2006 and 2008.  Tr. at 
81-82.  He was arrested a second time for DWI in 2008, at age 23.  Ex. 5 at 5.  His license was 
suspended again, he was placed on two years of probation, he paid more significant fines, and he 
was required to attend a weekend-long intervention program for repeat offenders as well as the 
same victim impact program.  Id. at 15-17.  After his second DWI, he abstained from alcohol for 
a month and attended Alcoholics Anonymous (AA) meetings sporadically.  Id. at 40; Tr. at 49-
50.  
  
Because the January 2009 PSI did not resolve the LSO’s security concerns, the individual was 
referred to the DOE psychiatrist for an evaluation, which was conducted in February 2009.  In a 
report of his evaluation issued on February 22, 2009, the DOE psychiatrist diagnosed the 
individual as suffering from alcohol abuse, without adequate evidence of rehabilitation or 
reformation, as defined in the Diagnostic and Statistical Manual of the American Psychiatric 
Association, Fourth Edition, Text Revised (DSM-IV-TR).  Ex. 3 at 9.  The DOE psychiatrist 
stated in his report that as adequate evidence of rehabilitation, the individual could attend AA 
meetings twice a week for a year with a sponsor, followed by an additional year of complete 
abstinence from alcohol, or complete 50 hours of alcohol abuse treatment and counseling over 
six months, followed by an additional year and one-half of complete abstinence from alcohol.  In 
the alternative, the individual could achieve reformation from alcohol abuse, without 
participating in either of the suggested rehabilitation programs, by abstaining from alcohol for 
three years.  Id.  He also wrote that the individual had reported to him that he had stopped 
drinking alcohol the day before his January 2009 PSI, had been successfully abstinent since then, 
and intended to attend AA and remain abstinent.  Id. at 10. 
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At the hearing, the individual produced evidence that he has attended AA consistently, three 
times a week, since January 2009.  Id. at 75; Individual’s Ex. A (AA Attendance Sheet).  He has 
not sought a sponsor or begun the Twelve-Step Program that is generally recognized as AA’s 
path to recovery from alcoholism.  He explained that the senior members of his AA group not 
only did not encourage him to get a sponsor or begin the Twelve Steps, but rather advised against 
doing so.  Tr. at 72-73.  Both he and his girlfriend testified that he has been abstinent since 
January 15, 2009.  Id. at 51 (testimony of individual), 10 (testimony of girlfriend).  They keep no 
alcohol in their home.  Id. at 14 (testimony of girlfriend), 39, 45-46 (testimony of co-worker). 
 
After hearing the testimony of the individual, his girlfriend, and a co-worker, the DOE 
psychiatrist testified that his diagnosis of alcohol abuse was still correct, but that the individual 
had made remarkable progress since his psychiatric evaluation six months ago.  In light of that 
progress, the DOE psychiatrist’s opinion was that the individual’s risk of relapse, as of the 
hearing, was low:  “He’s certainly at more risk than someone who has never abused alcohol to 
the level he has, but I think that given his recognition and acceptance of [the] problem, . . . it 
would be my opinion that he’s a very reasonable, safe risk for the DOE.”  Id. at 85.  He stated 
that he was now optimistic that the individual would maintain abstinence.  Id. at 90.   In his 
opinion, AA is not the only path to rehabilitation, and he was not concerned that the individual 
had not sought a sponsor and was not following the Twelve Steps.  Id. at 84, 86.  He testified that 
he was impressed by the individual’s recognition of his illness:  “The biggest [step] is taking 
responsibility and admitting that alcohol has been a problem for him.  This is really huge and, 
frankly, not all that common. . . .  [Few] DOE subjects . . . have that level of acknowledgment 
even at the hearing.”  Id. at 90-91.  The DOE psychiatrist stated, however, that he would be more 
confident of his opinion if he were to be reassured that the individual took three additional steps:  
arranging with his probation officer to be subject to random alcohol screenings, starting a course 
of counseling with a substance abuse counselor, and providing his parents with the DOE 
psychiatrist’s report.  Id. at 83-84, 87.  We agreed to leave the record in this proceeding open for 
30 days to permit the individual to submit evidence that he had complied with the DOE 
psychiatrist’s requests.  Id. at 92.  The DOE psychiatrist further testified that even if the 
individual did not comply with his requests, he would not change his opinion of the individual’s 
prognosis.  Id. at 93. 
 
On August 24, 2009, the individual submitted evidence that he had complied with the DOE 
psychiatrist’s requests:  a letter signed by his parole officer confirming that the individual had 
requested and would be subject to random drug screening, an e-mail from an alcohol counselor 
confirming the individual’s next appointment, and a signed statement that the individual had 
shared the DOE psychiatrist’s report with his parents.  Indiv. Exs. B, C, D.  After reviewing the 
individual’s submission, the DOE psychiatrist provided the following opinion:   
 

I believe [the individual] is following through with his rehabilitation and 
reformation.  However, he has not been sober for an entire year and I stated in my 
report that two years of total abstinence were required.  I do think that if he can 
show total abstinence for at least one year . . . my level of optimism of his 
maintaining sobriety for the second year and thereafter will rise considerably. 

 
E-mail from DOE Psychiatrist to DOE Counsel, September 29, 2009. 
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V.  Hearing Officer Evaluation of the Evidence 
 
A.  Criteria H and J 
 
The DOE psychiatrist’s diagnosis that the individual suffers from alcohol abuse is not disputed.  
He reached this diagnosis in his evaluation report in February 2009, and reasserted that opinion 
at the hearing six months later.  At the hearing, the individual acknowledged that he suffers from 
alcohol abuse, and the record demonstrates that his behavior since early 2009 comports with a 
recognition and acceptance of this diagnosis.  The issue, then, is whether the individual has 
mitigated the security concerns that the LSO has identified as arising from this mental condition. 
 
An individual who is diagnosed with alcohol abuse may mitigate the security concerns raised by 
the condition through a demonstration of rehabilitation or reformation.  Rehabilitation from 
alcohol abuse includes participation in a counseling or treatment program and a modification or 
elimination of alcohol consumption.  Reformation from alcohol abuse includes acknowledgment 
of alcohol issues and the establishment of a pattern of responsible alcohol use.  See Adjudicative 
Guidelines at Guideline G, ¶ 23(b), (c), (d).  Mitigation may also be shown by demonstrating that 
“so much time has passed, or the behavior was so infrequent, or it happened under such unusual 
circumstances that it is unlikely to recur or does not cast doubt on the individual’s current 
reliability, trustworthiness, or good judgment.”  Id. at ¶ 23(a).   
 
At the hearing, the individual addressed his motivation for addressing his alcohol problem.  He 
testified that a state law makes a third DWI conviction a felony, with a mandatory jail term of 30 
days.  Tr. at 49, 56.  Such a disincentive is powerful:  “[I]t’s just not worth it. . . . I’m wanting to 
move on with my life . . . and I want to keep my job – and some day I want to get married, and I 
want to have kids, and . . . alcohol can’t be a part of that.”  Id. at 56.  In addition, his current 
employment is important to him, and he is not willing to place it in jeopardy.  Id. at 21 
(testimony of girlfriend).  Although two DWIs did not convince him that he had a drinking 
problem, it appears that questions asked during his January 2009 PSI brought the serious nature 
of this problem to his attention.  Id. at 49.  Moreover, his evaluation with the DOE psychiatrist 
“really opened my eyes . . . and made me see that this is not the path I want to take with my 
health.”  Id. at 50.  The DOE psychiatrist testified that, regardless whether the individual’s 
motivation was based on fear of job security or future health, the individual was at low risk of 
relapse.  Id. at 85.  By the time of the hearing, he had abstained from alcohol for seven months, 
had been attending AA regularly, had good support from his girlfriend and, most important, had 
demonstrated, to the satisfaction of the DOE psychiatrist, that he had taken responsibility for and 
accepted that he suffers from alcohol abuse.   
 
As discussed above, the DOE psychiatrist expressed his optimism at the hearing that the 
individual will not relapse and his personal opinion that the individual was a “reasonable” risk 
for the DOE.  After reviewing a post-hearing submission that responded favorably to the DOE 
psychiatrist’s lingering concerns, the DOE psychiatrist then changed his opinion, despite having 
stated at the hearing that his opinion would not change, even if the individual failed to provide 
the requested submission.  His latest statement indicates that his optimism has waned, and he 
will not state that the individual has achieved rehabilitation or reformation, because he has not 
been sober for a full year.  Whereas the testimony of an expert witness is generally accorded 
deference when considering the totality of the evidence, I am unable to assign much weight to 
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the DOE psychiatrist’s opinion in this case because of the inconsistent positions he has taken.  
Although the DOE psychiatrist was valuable in eliciting insightful testimony from the individual, 
his conflicting conclusions offer me little reliable expert opinion concerning whether the 
individual has successfully mitigated the LSO’s security concerns arising from his mental health 
condition.  The DOE psychiatrist’s wavering opinion does indicate to me, however, that he 
retains some doubt regarding the individual’s risk of relapse, despite the individual’s laudable 
efforts over the past seven months.  From a common-sense perspective, I have reservations as 
well about the individual’s risk of relapse, based on the difficulty the individual faced in 
recognizing his alcohol problem coupled with the relatively short duration of his new pattern of 
healthy behavior.   
 
The DOE regulations governing this proceeding instruct me to resolve any doubt as to the 
individual’s access authorization eligibility in favor of national security.  10 C.F.R. § 710.7(a).  
The DOE psychiatrist’s doubt, in conjunction with my own, leads me to conclude that the 
individual has not demonstrated adequate evidence of reformation or rehabilitation from his 
alcohol abuse.  Consequently, I must conclude that the individual has not mitigated the security 
concerns associated with his alcohol abuse under Criteria H and J.   
 
B.  Criterion L:   Honesty, Reliability and Trustworthiness 
 
The security concerns that fall within Criterion L and Guideline E are distinct from those 
discussed above.  They relate to behaviors that reflect, in this case, questionable judgment and 
lack of reliability.  Nevertheless, the derogatory information that forms the bases for the LSO’s 
concerns under Criterion L arise from the same set of facts as that underlying the Criteria H and J 
concerns:  driving while intoxicated, which led to other motor vehicle infractions, and failing to 
recognize an alcohol problem, even after two DWI arrests.  No evidence was presented that the 
individual’s judgment is impaired in any other aspect of his life, including his employment.  
After considering the full record in this case, it is my opinion that the individual’s poor judgment 
is one product of his alcohol abuse.  Thus, if I had determined above that the individual had 
successfully mitigated the LSO’s security concerns arising from his alcohol abuse through 
rehabilitation or reformation, then I would also find that the poor judgment he employed in the 
past was also mitigated.  In this case, however, the doubt that remains concerning the 
individual’s alcohol abuse, despite his admirable progress toward recovery, also attaches to his 
judgment and reliability until such time as he may be considered rehabilitated or reformed from 
his alcohol abuse, or has otherwise mitigated the LSO’s concerns under Criteria H and J.  
Consequently, I cannot conclude that the individual has mitigated the LSO’s concerns regarding 
his poor judgment and reliability. 
 
VI. Conclusion 
 
As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8(h), (j), and 
(l) in suspending the individual’s access authorization on the basis of derogatory information it 
received regarding the individual.  For the reasons I have described above, I find that the 
individual has not sufficiently mitigated the security concerns raised in this case.  I therefore 
cannot find that restoring the individual’s access authorization would not endanger the common 
defense and security and would be consistent with the national interest. Accordingly, I have 
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determined that the individual’s access authorization should not be restored.  The individual may 
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 29, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
December 11, 2009 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  June 19, 2009 

 
Case Number:  TSO-0772 

 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization (or “security clearance”) under the regulations 
set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual=s access authorization should be granted at this time.     
 

I. Background 
 
The individual is employed by a DOE contractor and held an access authorization with a 
previous employer.  The contractor requested access authorization for the individual, but a 
routine background investigation in August 2008 raised security concerns regarding the 
individual’s use of alcohol.  In order to resolve that concern, DOE conducted a Personnel 
Security Interview (PSI) with the individual in November 2008.  In February 2009, a DOE 
consultant-psychologist (“DOE psychologist” or “psychologist”) evaluated the individual 
and opined that the individual suffers from Alcohol-Related Disorder, Not Otherwise 
Specified, and that his excessive alcohol use may have a significant impact on his 
judgment or reliability.     
 
In March 2009, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for access authorization. 
Notification Letter (March 5, 2009).  The Notification Letter stated that the derogatory 
information regarding the individual falls within the purview of 10 C.F.R. ' 710.8 (h) and (j) 
(Criteria H and J).  The DOE Operations Office invoked Criterion J on the basis of 
information that the individual has been or is a user of alcohol habitually to excess, or has 
been diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.  10 C.F.R.  § 
710.8 (j).  In this regard, the Notification Letter cites the opinion of the DOE consultant-
psychologist that the individual suffers from Alcohol-Related Disorder, Not Otherwise 
Specified.  The LSO invoked Criterion H based on information in its possession that the 
individual has an illness or mental condition that causes or may cause a significant defect in 
his judgment or reliability.  This allegation arose from the conclusion of the DOE 
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psychologist that the individual’s alcohol use has the potential to have a significant impact 
on his judgment or reliability.    
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE psychologist 
testified on behalf of the agency.  The individual testified on his own behalf and called five 
additional witnesses.  He was not represented by counsel.  The transcript taken at the 
hearing shall be hereinafter cited as ATr.@   Documents that were submitted by the DOE 
counsel during this proceeding constitute exhibits to the hearing transcript and shall be 
cited as AEx.@   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should be granted because I conclude that such a grant at 
this time would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 
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A. Findings of Fact 
 
In 1985, the individual was granted a security clearance while working for a previous 
contractor.  In 1993, a background investigation conducted at the request of the individual‘s 
previous employer revealed derogatory information regarding the individual’s alcohol use.  
Ex. 16 at 4-6.  DOE conducted a PSI in June 1993 regarding the alcohol concerns and then 
referred the individual to a DOE consultant-psychiatrist (psychiatrist).  The psychiatrist’s 
evaluation in September 1993 resolved the alcohol concerns but raised additional concerns 
which were resolved in a November 1993 PSI.  In May 1996, the individual and his wife got 
into an altercation at their home after they had been drinking alcohol.   The individual called 
the police and, when they arrived at his house, the police arrested him for domestic 
violence.  The security concerns regarding the arrest were resolved by PSIs conducted in 
July and December 1996.   Around this time, the individual was consuming one beer three 
times per week.   His access authorization was terminated in 2003 without cause.  On a 
vacation in 2004 or 2005, the individual became intoxicated one night, but denies that he 
was intoxicated at any other time.   
 
In September 2007, the individual moved to his current state to begin a job with his 
employer.  Tr. at 85.  In 2007, the individual was drinking one to two beers three times per 
week and four beers per day on weekends.  In March 2008, the individual and his wife got 
into a heated argument.  Both had consumed some alcohol earlier that day.  During the 
argument, the wife punched the individual in the nose.  When the police arrived, the wife 
was arrested for domestic violence. She was ordered to attend anger management 
classes.  
 
In June 2008, the individual’s new employer requested reinstatement of his access 
authorization. A background investigation discovered that the individual’s wife had been 
arrested for domestic violence in March 2008.  In a PSI in November 2008, the individual 
admitted that he had been drinking prior to the argument that culminated in his wife’s 
arrest.  During the PSI, he stated that from 2007 until November 2008, he drank two beers 
three times per week on weeknights, and that he also consumed three or four beers each 
day during the weekend.  Ex. 12 at 37, 49.  He was then referred to the DOE psychologist 
for evaluation.  In January 2009, the individual was diagnosed with cancer.   In February 
2009, the DOE psychologist conducted a psychological evaluation of the individual and 
found that from 2007 to November 2008, he drank 14 to 20 beers per week, an amount in 
excess of the National Institutes of Health guidelines for normal alcohol consumption for an 
adult male.  Ex. 4 (Report) at 3-4.  She concluded that the individual uses alcohol habitually 
to excess and meets the criteria for Alcohol-Related Disorder, Not Otherwise Specified, and 
that he did not show evidence of rehabilitation or reformation from the condition.  Report at 
10.  She also found that this condition may cause a significant impact in the individual’s 
judgment or reliability.   Id. at 11. 
 
B.  DOE=s Security Concerns 
 
The excessive use of alcohol raises a security concern because of its intoxicating effect.  
ABecause the use of alcohol at the very least has the potential to impair a user=s judgment 
and reliability, individuals who use alcohol to excess may be susceptible to being coerced 
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or exploited to reveal classified matters.  These security concerns are important and have 
been recognized by a number of Hearing Officers in similar cases.@  Personnel Security 
Hearing, OHA Case No. VSO-0417, (2001), quoting Personnel Security Hearing, OHA 
Case No. VSA-0281 (2000).1  In this case, a DOE psychologist opined that the individual 
uses alcohol habitually to excess, that he suffers from an alcohol disorder, not otherwise 
specified, and that this disorder may have a significant impact on the individual’s judgment 
and reliability.   Therefore, DOE=s security concerns are valid and the agency has properly 
invoked Criteria H and J in this case. 

 
C.  Hearing Testimony 
 
1. Character Witnesses   
 
The individual called five witnesses at the hearing—his wife and four friends.  All of the 
friends described him as a reliable, trustworthy person with an excellent work ethic.  Tr. at 
11-83.  One friend had even hired the individual away from a job in another state because 
of his high regard for the individual’s work ethic and skills.  Id. at 14.  All witnesses testified 
that they did not consider the individual to have an alcohol problem.  The last time anyone 
had seen him consume alcohol was in 2008.  Id. at 23, 54.  They acknowledged that his 
cancer has caused him to abstain from alcohol, but they never considered his drinking 
problematic.  One witness testified that he saw the individual intoxicated while on a 
vacation in 2004.  None of the other witnesses had seen him intoxicated and all considered 
him a moderate drinker.  
 
The individual’s wife of 14 years testified about her husband and about the two domestic 
violence incidents that occurred during their marriage.  Id. at 59-82.  In 1996, during the first 
incident, she explained that she and the individual had consumed a couple of drinks while 
working around the house and in the yard.  She began arguing with the individual because 
he was not spending time with her that day.  Id. at 60.  As the argument became more 
heated, the individual shoved her, and he then called the police so that the situation did not 
escalate.  During the 2008 incident, she noted that they had each had a couple of drinks.  
Id. at 65.  She was feeling depressed about their recent relocation and some family issues 
and began arguing with her husband. Id.  at 60-67.  Finally, after she punched her husband 
in the nose, he called the police to the house.  The police arrested her and charged her with 
domestic violence and she was ordered to take anger management classes.  Id. at 66.  She 
testified that she did not feel that alcohol played any part in the incidents, even though on 
both occasions they had been drinking prior to the altercations.  She maintained that she 
loves her husband, and that he has always been trustworthy, reliable, and hardworking.   
According to the wife, her husband last drank alcohol in 2008. Id. at 68-72.  She does not 
think that he has ever had a problem with alcohol.  Id. at 59. 
 
 

2.  The Individual 
                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine at http://www.oha.doe.gov/search.htm.   
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At the hearing, the individual discussed his use of alcohol.  He stated that he had 
consumed about five beers on the day of the 1996 domestic violence incident, but did not 
feel intoxicated.  Tr. at 91.  He did not agree with the police report that described him and 
his wife as “visibly intoxicated.”  Id. at 92.  He typically consumed two beers after work, and 
on weekends he would consume 4 to 5 beers while playing golf.  Id. at 95-97.  In May 2008, 
he was experiencing family problems.  He and his wife got into an argument and she hit 
him.  However, he did not consider their alcohol consumption the cause of the argument.  
Id. at 99.    
 
According to the individual, there was no history of alcoholism in his family and he never 
came to work drunk or suffering from a hangover.  He had never been convicted of any 
alcohol-related driving offense.  Id. at 102.  He last consumed alcohol on a weekend in 
October 2008, one year prior to the hearing, while playing golf.  Around that time, he had 
started to feel ill.  In January 2009, the individual learned that he had cancer.   Id. at 104.  
Because of his medical condition, he had difficulty eating and was not able to drink alcohol. 
Id. at 105-106.  He does not believe that he told the psychologist during his evaluation that 
he had recently consumed a beer, because at that time he was undergoing cancer 
treatment.  Id. at 109. 

 
3.   The DOE Psychologist 

 
The DOE psychologist was present during the entire hearing.  At the end of the hearing, the 
psychologist testified that her diagnosis of Alcohol-Related Disorder, Not Otherwise 
Specified, was still valid.  However, after listening to the testimony of the individual and his 
witnesses, she found that he had demonstrated that he has abstained from alcohol for at 
least six months as of the date of the hearing.  Id. at 112.  The psychologist concluded that, 
with the exception of the domestic violence incidents, the individual has handled his 
drinking well. She then stated that because the individual had not exhibited any withdrawal 
symptoms or behavioral issues, she changed her recommendation for adequate evidence 
of rehabilitation or recommendation from a requirement of two years of abstinence to one 
year of abstinence.  Thus, the individual now required only an additional six months of 
abstinence in order to show adequate evidence of rehabilitation or reformation from his 
alcohol problem.  Id.  at 114-116.  She also concluded that, contrary to her original 
recommendation, the individual no longer needs treatment by an alcohol specialist, nor 
does he require any tests of his liver function.2  Therefore, if the individual maintains 
abstinence for one year, he will have provided adequate evidence of rehabilitation or 
reformation from the psychologist’s diagnosis, and can engage in a normal level of alcohol 
consumption.  Id. at 117.   
 

                                                 
2 The psychologist’s original recommendation to show rehabilitation or reformation was that the individual 
should: (1) admit that he has an alcohol problem; (2) abstain from alcohol for two years; (3) participate in a 
treatment program with a specialist in alcohol-related disorders; and (4) undergo random alcohol liver function 
tests.  Report at 10.  She diagnosed him with Alcohol-related Disorder, Not Otherwise Specified, because he 
did not meet the criteria for alcohol abuse or alcohol dependence but he did drink excessively, did drink and 
drive, and had two alcohol-related domestic violence incidents.  Report at 9.  She concluded that his rate of 
alcohol consumption at the time of the evaluation could interfere with his judgment and/or reliability.  Id.   
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D. Evidence of Rehabilitation and Reformation 
 
The individual offered witness testimony to support his assertion that he has no current 
alcohol problem.  The psychologist listened to the testimony of the individual and all of the 
witnesses and concluded that the individual has indeed begun the process of rehabilitation 
or reformation. During the evaluation that she conducted in February 2009, the psychologist 
concluded that the individual needed 2 years of abstinence, alcohol treatment and 
monitoring of his liver functions in order to show adequate evidence of rehabilitation or 
reformation.    However, by the time of the hearing she had revised her recommendation as 
a result of the positive steps demonstrated by the individual and the apparent absence of 
any symptoms of withdrawal from alcohol.  Id. at 111-112. 
 
After carefully reviewing the record, I conclude that the individual had completed at least 
nine months of abstinence without signs of withdrawal at the time of the hearing.  The 
psychologist testified that the individual last consumed alcohol in February 2009, but other 
witnesses testified credibly that they last saw him consume alcohol in late 2008.  Further, 
his medical condition is such that drinking and eating have been very uncomfortable for the 
individual since he became ill with cancer in late 2008.  Therefore, I am persuaded by the 
credible witness testimony that supports the individual’s statement that his last alcohol 
consumption occurred in late 2008.  Thus, if the individual maintains abstinence, he will 
complete a full year of abstinence in January 2010.   
 
I conclude that the individual has fully mitigated the security concerns related to his alcohol 
consumption for the following reasons.  First, the individual has established a pattern of 
sustained abstinence for over nine months without withdrawal symptoms.  See Guideline G, 
¶ 23 (b), Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information (December 29, 2005) (Guidelines).  Second, the individual suffers from a type 
of cancer that causes such discomfort when drinking and eating that the risk is substantially 
diminished that he will consume alcohol in the near future, if at all.  See Guideline G, ¶ 23 
(a).  Third, there is no evidence of any alcohol-related incidents since March 2008 (and I 
note that incident was initiated by the individual’s wife).  Finally, credible witness testimony 
has overwhelmingly confirmed his reliability, trustworthiness and good judgment. Guideline 
G, ¶ 23 (a).  After weighing the above variables using the “whole person concept,” I 
conclude that the security concerns have been mitigated.  See Guidelines, ¶ 2.    
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (h) and (j).  However, the individual has presented credible evidence to 
mitigate the legitimate security concerns of the DOE Operations Office.  Thus, in view of 
these criteria and the record before me, I find that granting the individual=s access 
authorization at this time would not endanger the common defense and security and would 
be consistent with the national interest.  Accordingly, I conclude that the individual should 
be granted access authorization.  Any party may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28.   
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Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 11, 2009 
 
 

 
 

 
 
 

 



* The original of this document contains information which is subject to withholding 
from disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy 
and replaced with XXXXXX’s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   June 23, 2009 
 
Case Number:   TSO-0773 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should restore the 
individual’s access authorization. 
 

I. Background 
 
The local security office (LSO) suspended the individual’s access authorization and 
issued him a Notification Letter with a Statement of Charges that cites a Criterion J 
security concern.  Criterion J includes habitually using alcohol to excess or being 
diagnosed as Alcohol Dependent or as suffering from Alcohol Abuse.  10 C.F.R.  
§ 710.8(j).  The LSO alleges that: 
 

1) In 1977, the individual was arrested for Driving While Intoxicated (DWI); 
 

2) In 1987, the individual was arrested for DWI; 
 

3) In 1995, the individual was charged with Battery; 
 

4) During a background investigation, three neighbors reported that the individual 
can be belligerent, sometimes appears to be drunk, and has made threats of 
violence.  The neighbors also reported that the individual started a fire while 
welding in his yard.  The individual was intoxicated, and the fire spread to nearby 
properties; 
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5) At a May 2008 Personnel Security Interview (PSI), the individual admitted that he 
had consumed alcohol prior to the 1995 charge for Battery; 

 
6) At the May 2008 PSI, the individual admitted that he continues to drink and that 

in an hour he drinks between one and three beers; 
 

7) In January 2009, a DOE-consultant psychologist diagnosed the individual with 
Alcohol Abuse.  He stated that the individual has a long history of Alcohol Abuse, 
and that he is a functioning abuser who associates with other abusers.  The DOE-
consultant psychologist opined that in order to remediate his Alcohol Abuse, the 
individual must attend an intensive outpatient program and address his denial and 
minimization of his condition; and  

 
8) During the individual’s interview with the DOE-consultant psychologist, the 

individual admitted that he sometimes drives his tractor and bushhog at night after 
drinking. 

 
DOE Exh. 2 (Notification Letter and Statement of Charges, May 20, 2009). 
 
At the hearing, the individual stated that he does not dispute the truth of the allegations in 
the Statement of Charges, except that (i) he no longer suffers from Alcohol Abuse; (ii) he 
does not drive his equipment late at night after consuming alcohol; and (iii) while 
intoxicated he did not become belligerent, threaten his neighbors, or start a fire that 
spread to his neighbor’s property.  Tr. at 8-9. 
 

II. Summary of Hearing Testimony 
 
A. The Individual 
 
The individual testified that he sometimes drinks beer.  (He does not drink other alcohol.)  
Id. at 33.  He does not drink to get intoxicated.  Id. at 96.  He usually drinks “one or two.”  
Id. at 34.  At a “lengthy” social gathering, he may drink six to eight.  (The last time he did 
so was at a New Year’s party to celebrate the arrival of 2007.  Id. at 38.)  If he drinks 
more than two, someone else drives.  See id. at 34.  He cannot recall the last time he was 
intoxicated.  Id. at 96-97.  He may drink “several days in a row” or not for “months.”  In 
2009, he had not had anything to drink from January to August.  Id. at 98.   
 
The individual mows more than 15 acres.  Id. at 39-40.  Because he cannot mow it all 
during the day, he sometimes mows after dark.  Id. at 40-41.  He purchased headlights for 
his tractor so that he could do so.  Id. at 41.  He has never driven his tractor while 
intoxicated.  Id. at 51, 109-110.  (He had told the DOE-consultant psychologist that he 
drives the tractor after drinking a beer.  But he did not mean to indicate that he drives the 
tractor while impaired.  Id. at 64.) 
 
In 1995, the individual had a fire in his yard.  Id. at 51, 55.  He had been welding.  A 
spark lit up some leaves.  The wind spread the fire to his neighbor’s field while he tried to 
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put it out.  Id. at 52.  The fire singed his hair, and the smoke reddened his eyes.  Id. at 54.  
Although his neighbors may have assumed that he had been drinking, he did not drink 
before he began welding or while he was welding.  Id. at 53, 54. 
The individual shares a property line with the neighbor on his north side.  Id. at 48.  The 
neighbor on his north moved there in 2007.  Id. at 56.  They have a history of enmity 
rooted in the neighbor on his north damaging the individual’s property.  Id. at 57-61,  
83-84.  (He does not have a dispute with any other neighbor.  Id. at 107.)  The neighbor 
on his north did not witness the 1995 fire, and the neighbor falsely told the OPM 
investigator that the individual had been drinking at the time of the fire.  Id. at 56.  The 
neighbor on his north has a reputation for untruthfulness.  The individual has not 
threatened him.  Id. at 60.   
 
In 1995, the individual was on an airplane.  He tripped and fell onto a nearby passenger.  
Id. at 76.  When the plane landed, he was arrested for assault.  Id. at 69.  Although he 
drank between 7 and 9 beers in the 7.5 hours before he got on the airplane, he was not 
impaired.  Id. at 70. 
 
After 1987, the individual has not been stopped for driving after drinking.  Id. at 34-35.  
After 1988, the individual has not had any physical altercations or arguments after 
drinking.  Id. at 36-37.  His drinking has never caused domestic violence.  His wife and 
ex-wife have not told him that he drinks too much.  Id. at 68.   
 
B. The Individual’s Wife 
 
The individual’s wife testified that she married the individual in 1995.  Id. at 126.  The 
individual drinks beer, but no other alcohol.  Id. at 128.   
 
The individual does not have a drinking problem.  Id. at 127.  Since they have been 
married, she is only aware that he has been intoxicated once.  Id. at 128.  His drinking has 
never caused problems in their relationship.  Nor has the individual consumed alcohol 
and become violent with her or their child.  Id. at 127.  He does not drink and then drive 
an automobile or his tractor.  Id. at 131, 133. 
 
The individual has never mistreated their neighbors.  Id. at 129.  He has conflicts with 
one neighbor.  Drinking does not contribute to the conflicts.  Id. at 129.  The neighbor 
lied to the police – he told them that the individual had threatened him in order to have 
the individual arrested.  Id. at 132.  He does not have a conflict with any other neighbor.  
Id. at 130-31. 
 
C. The Individual’s Daughter 
 
The individual’s daughter testified that she left home in 1990.  Id. at 193.  She visits him 
every few weeks.  Id. at 191. 
 
The individual drinks beer.  Id. at 185.  He does not drink any other alcohol.  Id.  She has 
never seen him intoxicated.  Id. at 187.  (If he had been intoxicated when she was living 
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at home, she did not notice; she is not aware that he got a DWI at that time.  Id. at 186, 
191.)  She has never seen him drive his tractor while impaired.  Id. at 188.  She has never 
seen him drive after drinking.  Drinking never contributed to domestic arguments.  Id.  
She last saw him drink in April 2008.  Id. at 197. 
 
The individual is a reasonable person who avoids disagreements.  Id. at 190.  He only has 
conflicts with one neighbor.  Id. at 195. 
 
D. The Individual’s Brother In-Law 
 
The individual’s brother in-law testified that he met the individual at work.  Id. at 177.  
He later married the sister of the individual’s wife.  Id.  He sees the individual once a 
month.  Id. at 180. 
 
The individual does not drink more than four or five beers over several hours.  Id. at 179.  
The individual’s brother in-law has never seen the individual intoxicated.  Id.  Nor did the 
individual’s work performance suffer due to drinking.  Id. at 177. 
 
E. The Individual’s First Neighbor 
 
The individual’s first neighbor testified that she has not visited the individual’s home or 
socialized with him.  Id. at 120.  Nor do they speak regularly.  Id. at 121.  She sees him 
when he mows his property.  Id. at 122. 
 
The individual’s neighbor has not seen the individual and suspected that he had been 
drinking.  Id. at 122.  Nor is she aware that the individual has an alcohol problem.  Id. at 
119.   
 
The individual’s neighbor is not aware that the individual has ever been involved with 
domestic violence.  Id. at 113.  Nor has she observed or heard of the individual making 
threats of violence.  Id. at 117. 
 
The neighbor on the individual’s north has a reputation for being “strange.”  Id. at 114, 
115.  He has been a “nuisance” to the individual and others in the area.  Id. at 115, 116.  
The individual does not have a conflict with any other neighbor.  Id. at 124. 
 
The neighbor does not know whether the individual was drinking at the time of his 1995 
fire.  He could have been.  Id. at 121.  She does not know if she told an OPM investigator 
that the individual was drinking and that his drinking may have affected his judgment.  
Id. at 122-23.  The neighbors who helped him fight the fire told her that he had been 
drinking.  Id. at 124. 
 
F. The Individual’s Second Neighbor 
 
The individual’s second neighbor testified that for three and a half years, he has lived 
about a quarter of a mile from the individual.  Id. at 164, 171.  He has never visited the 
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individual’s house, although he sees him at least once a week.  Id. at 172, 174.  They are 
not friends, but they have a “good relationship.”  Id. at 169.  When the individual’s 
second neighbor has needed help with his property, the individual has been courteous and 
helpful.  Id. at 169-70.  He has not been belligerent.  Id. at 170. 
 
The individual’s second neighbor knows the neighbor on the individual’s north.  Id. at 
165.  The neighbor on the individual’s north behaves erratically.  He is unreasonable, 
“rude,” and “not a very nice man.”  See id. at 165-66, 168. 
 
The individual’s second neighbor has never seen the individual drink.  Id. at 174.  If the 
individual ever operated his tractor while intoxicated, he probably would have hurt 
himself.  Id. at 170-71. 
 
G. The Individual’s Aunt 
 
The individual’s aunt testified that she has known the individual his entire life.  Id. at 
144.  They visit eight or ten times a year.  See id. at 162. 
 
The individual’s aunt has not seen him drink in about a year.  Id. at 162.  Nor has she 
seen him drink excessively.  Id. at 148, 149.  He does not drive after drinking.  See id. at 
147.   
 
The individual is not belligerent or mean, although he is “annoyed” with his one 
neighbor.  Id. at 149.  His neighbor has let his house fall into disrepair, which is an 
“awful mess” beside the neighbor’s “beautiful” yard.  Id. at 151.  When the individual’s 
family has a gathering in their yard, the neighbor tries to stir up dust.  Id. at 152.  He also 
damaged the individual’s fence and tree.  Id. at 153. 
 
H. The Individual’s Psychologist 
 
The individual’s psychologist testified that the individual does not meet the DSM-IV-TR1 
criteria for Alcohol Abuse.  Id. at 202, 206, 215, 217.  In order to meet the criteria for 
Alcohol Abuse, the individual must have a pattern of alcohol-related problems within a 
12-month period.  Id. at 204.  First, he has not failed to fulfill a major role obligation at 
work or at home.  Id. at 211, 212.  Second, he has not used alcohol in situations that are 
physically hazardous, such as driving or operating heavy machinery.  Id. at 212.  Third, 
he has not had recurrent alcohol-related legal problems.  His last problematic episode 
with alcohol occurred more than 22 years ago.  Id. at 202.  (Even if the 1995 incident had 
been alcohol-related, it does not establish a pattern of problems that meet the criteria for 
an alcohol use disorder.  Id. at 203.)  And his episodes are “discrete incidents across a life 
span;” not a “pattern.”  Id. at 233.  Fourth, he has not continued drinking despite 
persistent social or interpersonal problems exacerbated by drinking.  Id. at 213. 
 

                                                 
1 AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 
198-99, 214 (4th ed., text. rev., 2000). 
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Because the individual has not had alcohol-related legal trouble in more than 20 years, 
his risk of relapse is “low.”  Id. at 231. 
 
When the individual’s psychologist formed her opinion, she did not consider unverifiable 
third-party statements about the individual’s drinking and conflicts with a neighbor.  Id. 
at 207.  They are not credible enough to form the basis of a diagnosis.  Id. at 208.  The 
statements from the neighbor on the individual’s north may be motivated by malice.   
They also conflict with the results of her evaluation.  Id. at 214. 
 
I. The DOE-Consultant Psychologist 
 
The DOE-consultant psychologist testified that he diagnosed the individual with Alcohol 
Abuse because he had a “habitual pattern” of alcohol consumption that resulted in legal 
trouble and conflict with others.  See id. at 242, 253.   
 
The individual could not resolve concerns about his drinking with his self-report.  Id. at 
256.  The “clinical feel” of the DOE-consultant psychologist’s interview with the 
individual felt “guarded” and “minimizing.”  Id. at 244.  The results of a personality test 
showed that the individual is “hypervigilan[t]” and shows a “concern” for “criticism” and 
“finding fault” with him.  Id. at 247.  The individual tried to externalize responsibility for 
the consequences of his drinking.  Id. at 251.  He “had the sophistication and motivation 
to minimize and deny” his alcohol problem.  Id. at 260. 
 
If the individual and his witnesses “are to be trusted and believed,” the DOE-consultant 
psychologist would not have diagnosed the individual with Alcohol Abuse.  Id. at 257, 
259, 260.  The individual and his witnesses testified that he has moderated his drinking 
and has good judgment.  Id. at 257.  (Occasional drinking is not evidence of abuse.  Id. at 
256.)  Although the individual can be abrasive, they testified that he has developed a 
“mutual respect” with most of his neighbors.  See id. at 262.  For over 15 years he has 
been responsible to his family.  Based on their testimony, the individual’s risk of relapse 
would be low.  See id. at 261. 

 
III. Legal Standard 

 
In order to grant or restore an individual’s access authorization, the Hearing Officer must 
find that the grant or restoration “will not endanger the common defense and security and 
is clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a); see 
also Dep’t of the Navy v. Egan, 484 U.S. 518, 528 (1988).  In order for the Hearing 
Officer to make this finding, the individual must resolve the security concerns that the 
DOE identifies in its Notification Letter.  See, e.g., Personnel Security Hearing, Case No. 
TSO-0586 (2008).2   
 

                                                 
2 OHA decisions may be accessed by entering the case number in the search engine on the OHA website, 
www.oha.doe.gov. 
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The individual must resolve the DOE’s security concerns by presenting evidence to rebut, 
refute, explain, extenuate, or mitigate the allegations supporting the DOE’s security 
concerns.  See, e.g., Personnel Security Hearing, Case No. TSO-0598 (2008).  The 
individual must present corroborating evidence to support his or her efforts to resolve the 
DOE’s security concerns.  See Personnel Security Hearing, Case No. TSO-0693 (2009). 
 
The individual has the burden to resolve the DOE’s security concerns because once the 
DOE finds a security concern, “[T]here is a strong presumption against granting a[n 
access authorization].”  Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  
“[D]eterminations should err, if they must, on the side of denials.”  Egan, 484 U.S. at 
531; see also 10 C.F.R. § 710.7(a) (“Any doubt as to an individual’s access authorization 
eligibility shall be resolved in favor of the national security.”).   
 
The Hearing Officer considers “all relevant information, favorable and unfavorable,” to 
issue a decision that is “a comprehensive, common-sense judgment.”  10 C.F.R.  
§ 710.7(a).  The Hearing Officer shall consider the following factors: witness demeanor 
and credibility; the authenticity and accuracy of documentary evidence; the nature, 
extent, and seriousness of the conduct; the circumstances surrounding the conduct, to 
include knowledge and participation; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the voluntariness of 
participation; the absence or presence of rehabilitation or reformation and other pertinent 
behavior changes; the motivation of the conduct; the potential for pressure, coercion, 
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant 
and material factors.  Id. at §§ 710.7(c), 710.27(a)-(b). 
 

IV. Findings of Fact and Analysis 
 
The LSO’s Criterion J security concern stems from the individual’s Alcohol Abuse 
diagnosis.  The DOE-consultant psychologist diagnosed the individual with Alcohol 
Abuse because he had alcohol-related legal trouble, he had operated machinery after 
drinking, and he had alcohol-related conflicts.  Due to the individual’s history of 
drinking, the DOE-consultant psychologist would not accept the individual’s self-report 
that he no longer abused alcohol.   
 
At the hearing, the individual presented witnesses to corroborate that he has established a 
pattern of responsible drinking.  His witnesses also corroborated that he has avoided 
driving and operating machinery while impaired and that alcohol has not contributed to 
conflicts with his neighbors.  The DOE-consultant psychologist testified that if the 
individual and his witnesses are credible, then he would agree with the individual’s 
psychologist that he could not have diagnosed the individual with Alcohol Abuse.  
 
I find that the individual and his witnesses are credible.  They presented a consistent 
picture of an individual who has moderated his alcohol use.  Two neighbors supported 
their testimony.  The neighbors were persuasive – they have regular contact with the 
individual, yet they were objective because the individual is not their friend.  Because the 



 8

individual and his witnesses are credible, I find that the individual does not suffer from 
Alcohol Abuse. 
 
I also find that the individual’s risk of relapse is low.  The individual’s psychologist 
testified that to meet the criteria for Alcohol Abuse, the individual must have recurrent 
alcohol-related problems within a twelve-month period.  She testified that because he has 
not had recurrent alcohol-related legal problems in many years, his risk of relapse is low.  
The DOE-consultant psychologist agreed that his risk of relapse is low for this reason and 
because he has been dedicated to his family for 15 years. 
 
Finally, under the Adjudicatory Guidelines, the individual has resolved the Criterion J 
security concern associated with his problematic use of alcohol in 1995.  The guidelines 
list “conditions” that could mitigate an allegation of excessive alcohol use.  See STEPHEN 

J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING 

ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION 11 (1995).  They include, “(a) so 
much time has passed . . . that [the behavior] is unlikely to recur or does not cast doubt on 
the individual’s current reliability, trustworthiness, or good judgment; [and] (b) the 
individual . . . has established a pattern of . . . responsible use. . . .”  Id. 
 
Assuming that the individual’s 1995 arrest for assault and his 1995 brush fire were 
alcohol-related, they were the individual’s last alcohol-related trouble.  The individual 
testified that he has since established a 14-year pattern of responsible alcohol use, and his 
witnesses corroborated that he has done so.  Because the individual has avoided alcohol-
related trouble for 14 years, a sufficient period of time has passed for me to conclude that 
his risk of relapse is low and that his unreliable behavior is unlikely to recur. 
 

V. Conclusion 
 
Because the individual has resolved the LSO’s Criterion J security concern, I find that the 
DOE should restore his access authorization.  
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  November 19, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 24, 2009 
 
Case Number:  TSO-0774 
 
This decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for a DOE access 
authorization.1  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s request for a DOE access authorization should be 
granted.  For the reasons detailed below, it is my decision that the Individual’s request for access 
authorization should be not be granted at this time.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.2  See Notification Letter, May 13, 2009.   
 
The Notification Letter cites issues pertaining to the Individual’s alcohol use as security concerns 
under 10 C.F.R. §§ 710.8 (h) and (j) (Criteria H and J, respectively).3  According to the 
Notification Letter, a DOE consultant-psychiatrist (“the DOE Psychiatrist”) evaluated the 
Individual in February 2009 and determined both that the Individual’s alcohol consumption 
“constitute[ed] a pattern of using alcohol habitually to excess” and the Individual met the criteria 
for “Alcohol Dependence, with Physiological Dependence, in Sustained Partial Remission.”  Id.; 
see also DOE Ex. 6.  The DOE Psychiatrist further concluded that the Individual did not 
demonstrate adequate evidence of rehabilitation or reformation.  DOE Ex. 6.    The DOE 
Psychiatrist recommended that in order to demonstrate adequate evidence of rehabilitation or 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
3 Criterion H concerns information that a person has “an illness or mental condition of a nature which, in the opinion 
of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist causes, or may cause, a 
significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the 
Individual has “been, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).     
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reformation from his alcohol dependence diagnosis, the Individual should seek out a 
treatment program such as Alcoholics Anonymous (AA) or individual substance abuse 
counseling, as well as maintain abstinence from alcohol consumption for a period of at least two 
years.  Id.  In addition to the diagnosis by the DOE Psychiatrist, the Notification Letter notes that 
the Individual was diagnosed with Alcohol Dependence by a counselor in July 2008, and 
attended an alcohol treatment facility in late 2004, where he was diagnosed as being alcohol 
dependent.  Id.  Finally, the Notification Letter indicates that the Individual was arrested for 
Driving Under the Influence (DUI) in March 2007.  Id.   
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Hearing Request, June 5, 2009.  At the hearing, the Individual, represented by 
counsel, presented his own testimony, as well as the testimony of his fiancée, his father, his two 
brothers, two friends, his team leader, and his co-worker.  The DOE counsel presented the 
testimony of one witness, the DOE Psychiatrist.4   
 

II. HEARING TESTIMONY 
 
A.  The Individual  
 
The Individual last consumed alcohol in March 2009, six months prior to the hearing.  Hearing 
Transcript (“Tr.”) at 162.  After his February 2009 evaluation by the DOE Psychiatrist, the 
Individual did not believe he had “a dependency problem,” but he realized that alcohol was 
causing problems for him and was not something he needed in his life.  Therefore, he made a 
conscious decision to stop drinking.  Tr. at 164-66.  He no longer associates with the people with 
whom he used to go out drinking.  Tr. at 164.  The Individual never felt that he was unable to 
stop drinking alcohol.  Tr. at 166. 
 
Although he attended an alcohol treatment program in 2004, he never felt he had an alcohol 
problem.  Tr. at 181-82.  He attended the treatment program because family members expressed 
concern to him over the effect of alcohol on his health and he wanted to alleviate their concerns.  
Tr. at 183.  He was diagnosed as alcohol dependent in 2004 by the counselors at the treatment 
facility.  Tr. at 183.  He recognized that he abused alcohol on occasion, but never felt he was at a 
point where he could not abstain from alcohol use.  Tr. at 170, 184-85.  The Individual also 
attended court-ordered alcohol treatment in 2008 following his 2007 DUI arrest.  Tr. at 182.  He 
stated that the counselor diagnosed him with Alcohol Dependence because she “need[ed] to put 
down something that shows [he was] there.”  Tr. at 182.  He did not agree with the diagnosis.  Id.  
 
The Individual has not sought any recent alcohol-related treatment because he does not feel he 
needs help in dealing with his alcohol use.  Tr. at 168.  He began seeing a counselor two or three 
months prior to the hearing to help him better manage anxiety and stress.  Tr. at 164, 190.  The 
Individual stated that he used to drink when under stress, but no longer uses alcohol to deal with 
stressful situations.  Tr. at 174.  The Individual stated that his counselor told him that, although 
he may have had an alcohol problem in the past, he does not currently meet any criteria for 
alcohol dependence.  Tr. at 192, 198. 
 

                                                 
4 Both the Individual and the DOE Counsel submitted exhibits into the record. The Individual’s exhibits are lettered 
Indiv. Exs. A-G; the DOE Counsel’s exhibits are numbered DOE Exs. 1 - 12.   
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Since abstaining from alcohol use, the Individual has not felt a desire to drink.  Tr. at 
167.  The Individual does not intend to drink alcohol again in the future.  Tr. at 166, 190.  He is 
confident that he can refrain from drinking alcohol even in stressful situations.  He added that his 
family and friends are a strong support system for him.  Tr. at 197.   
 
B. The Individual’s Fiancée 
 
The Individual and his fiancée have known each other for six years and have lived together for 
two and one-half years.  Tr. at 22.  The Individual stopped drinking alcohol about six months 
prior to the hearing.  Tr. at 24, 28.  The Individual’s fiancée expressed concern to the Individual 
about his alcohol use around the time of his DUI arrest, in March 2007.  Tr. at 22.  Prior to 
March 2007, the Individual drank socially a few times per week.  Tr. at 23.  Following the DUI, 
the Individual “changed his habits to where he was only drinking on weekends,” did not go out 
as much, and stopped associating with certain people.  Id., 30.  The Individual decided to quit 
drinking alcohol because “he decided that it was better for him.”  Tr. at 29.   
 
According to his fiancée, the Individual never thought he had an alcohol problem, but he 
recognized that his alcohol use caused problems for him with his DUI arrest and the current 
administrative review proceeding.  Tr. at 29.  She added, however, that alcohol has not 
negatively affected the Individual’s life beyond those two instances.  Id.   The Individual is not 
currently attending any alcohol-related treatment.  Tr. at 33.   However, despite not believing he 
has an alcohol problem, the Individual attends counseling sessions in order to help him cope with 
stress.  Tr. at 32.  He used to deal with stress by drinking, but has learned other coping 
mechanisms.  Id.  For example, if the Individual now feels stressed, he and his fiancée watch 
movies or play computer games together, go out to dinner with friends, or try to do something 
relaxing.  Tr. at 46.  They had undergone stressful situations in the recent past, such as the 
burglary of their home, and the Individual did not drink.  Tr. at 47.   
 
The Individual and his fiancée spend most of their time together, given that they both work and 
live together.  Tr. at 24.  In their free time, they socialize with the Individual’s brothers, their 
friends, go out to dinner, and watch movies and sports.  Tr. at 25.  There is alcohol present at 
some of their social outings, but the Individual has not “gone anywhere near it” since he stopped 
drinking alcohol.  Tr. at 25.   The Individual’s fiancée added that she drinks on occasion and 
there is alcohol present in their home, but the Individual does not drink it.  Tr. at 34.     
 
C. The Individual’s Family  
 
The Individual’s father believes the Individual’s alcohol consumption was “more of a social 
event than anything else” and that it mostly took place on the weekends.  Tr. at 64.  In 2004, the 
Individual’s father was concerned about the Individual’s alcohol use and encouraged him to 
enter an in-patient treatment facility to explore whether he had an alcohol problem and address it 
if he did.  Tr. at 64-65.  There was no one specific event which led to the Individual’s father’s 
concern; rather, he became concerned about the Individual’s “life trajectory.”  Tr. at 66.  His 
recommendation to the Individual of the treatment facility was a precautionary measure.  Id.  The 
Individual’s father has not seen the Individual drink alcohol in several years.  Tr. at 70.  The 
Individual told his father that he made a conscious decision to stop drinking because his work is 
much more important to him than alcohol.  Tr. at 78, 84.  The Individual’s father believes the 
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Individual never felt he had an alcohol problem, but recognized that alcohol was 
causing problems for him.  Tr. at 78-79.   
 
Both of the Individual’s brothers see him regularly.  Tr. at 88, 113.  They interact at family 
events, go out to dinner, watch movies, or otherwise spend time together.  Tr. at 113.  Neither of 
the Individual’s brothers has seen him consume alcohol in several years.  Tr. at 90, 114.  The 
Individual’s brothers noted that the Individual’s drinking decreased in the past five years, 
following his alcohol treatment program in 2004, and became occasional social drinking.  Tr. at 
93, 116.  The Individual expressed regret over his DUI and is “a different person” as a result of 
the arrest.  Tr. at 95, 118.  His drinking habits drastically decreased after the 2007 DUI arrest.  
Tr. at 95.  The Individual’s younger brother expressed concern to the Individual in the past over 
his alcohol use because he was worried about the Individual’s health.  Tr. at 92, 109-10.  When 
the Individual returned from the alcohol treatment facility in 2004, he acknowledged to his 
younger brother that he had an alcohol problem and was working on resolving it.  Tr. at 103.  
The Individual’s older brother believes the Individual had an alcohol problem in the past, but he 
has addressed it.  Tr. at 119. 
 
According to his brothers, the Individual decided to quit drinking and stated that he does not 
intend to drink in the future because alcohol has caused him too many problems.  Tr. at 106, 122.  
The Individual has faced stressful situations recently, such as the serious illness of his fiancée’s 
mother, and has not turned to alcohol to help deal with the stress.  Tr. at 97.  The Individual 
spends most of his free time with his fiancée.  Tr. at 108.  They added that the Individual spends 
most of his free time watching television or playing computer games.  Tr. at 107-08, 118.   
 
D. The Individual’s Friends 
 
Friend 1 is a friend of the Individual’s fiancée and has known the Individual for three years.  Tr. 
at 51.   They socialize together frequently.  Tr. at 52.  Friend 1 has seen the Individual consume 
alcohol, but has never seen the Individual intoxicated.  Tr. at 52.  She added, “when I’ve seen 
him drink, it’s only been a couple of beers.”  Id.  Friend 1 has not seen the Individual drink in “at 
least a year.”  Tr. at 53.  Friend 1 had heard from the Individual’s fiancée that the Individual 
sometimes “overdrank.”  Tr. at 54-55.  However, she believes it has been at least six months 
since the Individual stopped drinking alcohol.  Tr. at 56.  She was in the Individual’s home a few 
days prior to the hearing and did not see any alcohol.  Tr. at 55.  The Individual does not go out 
to bars.  Tr. at 58.  He spends most of his free time at home or with his family, watching movies 
or playing computer games.  Tr. at 57-58.   
 
Friend 2 met the Individual ten years ago through work; they have been friends for five years.  
Tr. at 146.  Friend 2 does not drink and would not be friends with the Individual if he felt the 
Individual drank alcohol excessively.  Tr. at 148.  He sees the Individual often and has never 
seen the Individual consume alcohol.  Tr. at 149, 151.  The Individual told Friend 2 that he quit 
drinking alcohol because he would rather keep his job than drink.  Tr. at 154.  The Individual 
told Friend 2 that “he’s probably never going to drink [alcohol] again.”  Tr. at 155.  Friend 2 has 
socialized with the Individual at locations that serve alcohol and the Individual has not ordered 
alcohol.  Tr. at 155.  Friend 2 also added that the Individual spends his free time watching 
movies and playing computer games.  Id.    
 
E. The Individual’s Work Colleagues 
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The Individual’s team leader and co-worker have known him since he began his current position, 
approximately two years ago.  Tr. at 13, 135.  They described the Individual as “exceptional,” 
“very technically skilled,” and “very professional.”  Tr. at 13, 136.  They both see the Individual 
daily at work, and have not noticed any problems in his work performance which could be 
attributed to excessive alcohol use, such as going to work intoxicated or missing work.  Tr. at 14, 
138.  The Individual’s team leader has never seen the Individual consume alcohol.  Tr. at 14.  His 
co-worker has socialized with the Individual and seen him drink alcohol, but has never seen him 
intoxicated.  Tr. at 137.  Within the six months prior to the hearing, the Individual and his co-
worker have socialized at locations where alcohol was served, but the Individual did not drink 
any alcohol.  Tr. at 144.   
 
F. The DOE Psychiatrist  
 
The DOE Psychiatrist diagnosed the Individual with Alcohol Dependence without Physiological 
Dependence.  Tr. at 215.  The DOE Psychiatrist recommended that the Individual attend 
meetings of Alcoholics Anonymous (AA) and obtain a sponsor, as well as undergo a treatment-
related psychiatric evaluation.  Tr. at 222.  In addition, the Psychiatrist recommended that the 
Individual establish a minimum of two years of abstinence from alcohol.  Tr. at 223.   
 
As of the time of the hearing, the DOE Psychiatrist believed the Individual had made some 
progress in addressing his alcohol problem, namely by abstaining from alcohol for six months 
and attending counseling sessions to help manage his anxiety and stress.  Tr. at 228, 257.  
However, she believed that the Individual did not yet demonstrate adequate evidence of 
rehabilitation or reformation.  Id.  In that regard, the DOE Psychiatrist was concerned that, 
despite having been diagnosed with alcohol dependence during the 2004 treatment program and 
in her February 2009 report, the Individual never felt he had a problem with alcohol and still did 
not think he had a problem despite acknowledging that he may have abused alcohol in the past.  
Tr. at 227.  She believes the Individual has poor insight into his alcohol dependence.  Id.  She 
believed that the Individual’s level of insight was the same at the hearing as during her initial 
evaluation.  Tr. at 257.  The DOE Psychiatrist noted that “time is a very important factor” and 
the Individual had not been abstinent from alcohol for a long enough period of time as of the 
hearing to demonstrate adequate evidence of rehabilitation or reformation.  Tr. at 230.  She 
concluded that the Individual’s risk of relapse within the next five years remained “moderate.”  
Tr. at 228. 
 

 
 
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
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interests of national security” test indicates that “security clearance determinations should 
err, if they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
The derogatory information in this case centers on the Individual’s past alcohol use, as well as 
the DOE Psychiatrist’s diagnosis that the Individual met the criteria for alcohol dependence.  It is 
well-established that a diagnosis of an alcohol disorder raises security concerns because 
“excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  
See also Personnel Security Hearing, Case No. TSO-0678 (2008).  Given the facts in this case, 
particularly the DOE Psychiatrist’s diagnosis, the LSO had sufficient grounds to invoke Criteria 
H and J.  The remaining issue is whether the Individual has presented sufficient evidence to 
adequately mitigate the security concern.   
 
In this case, I am persuaded that the Individual has been abstinent from alcohol for six months as 
of the date of the hearing.  In addition, he testified that he intends to remain abstinent from 
alcohol.  He no longer associates with the individuals with whom he used to go out drinking.  
Further, he is attending counseling sessions to help him cope with stress, which he used to 
manage by drinking alcohol.  The Individual’s testimony was corroborated by the testimony of 
his fiancée and friends.  Each of those witnesses testified that the Individual told them he was 
giving up alcohol because his job is more important to him than alcohol.  His fiancée and 
brothers noted that, prior to his abstinence from alcohol in March 2009, the Individual’s alcohol 
consumption had decreased over the past several years and he was only drinking socially on the 
weekends.  The Individual also seems to have a strong support network in his family and friends 
that will help him remain abstinent if he chooses to do so.   
 
Despite the foregoing, I find that the Individual has not mitigated the security concerns raised by 
his past use of alcohol.  While the Individual’s six-month period of abstinence is a positive 
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factor, it is clear that the Individual undertook the abstinence from alcohol in order to 
enhance his ability to obtain a security clearance and, therefore, protect his job, rather than as a 
result of any real recognition that he had a problem with alcohol.  Despite being diagnosed with 
some form of alcohol dependence three times – in 2004, 2008, and 2009 – the Individual still 
maintains that he does not have an alcohol problem, although he acknowledges that alcohol was 
causing problems for him in his life.  In this regard, I agree with the opinion of the DOE 
Psychiatrist that the Individual’s insight into the role alcohol played in his life is poor.   
 
In addition, the Individual has not undertaken any meaningful alcohol-related treatment, as 
recommended by the DOE Psychiatrist.  He attended a treatment program in 2004 to satisfy his 
family and another in 2008 to satisfy his legal obligations following his DUI arrest.  However, he 
has not undertaken any alcohol-related treatment without some external pressure motivating him 
to do so.  Taking these factors into consideration, the DOE Psychiatrist concluded that the 
Individual’s risk of relapse in the next five years is still elevated at a “moderate” level.  In my 
view, that risk remains unacceptably high.  It is clear that, although the Individual has taken 
some positive steps toward treating his alcohol problem, he still has a long way to go in his 
recovery.  Based on this information, I cannot find that the demonstrated period of abstinence is 
sufficient to mitigate the security concerns in this case.  I agree, therefore, with the DOE 
Psychiatrist’s testimony that this period of abstinence and treatment is not yet sufficient to show 
adequate rehabilitation or reformation.  Consequently, as the foregoing indicates, I find that the 
Individual has failed to mitigate the security concern set forth in the Notification Letter under 
Criteria H and J regarding the his alcohol use. 
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria H and J.  I also find 
that the Individual has not presented sufficient information to fully resolve those concerns.  
Therefore, I cannot conclude that granting the Individual’s request for access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the Individual’s request for 
DOE access authorization should be denied at this time.   
 
 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: October 27, 2009 
 



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 24, 2009 
 
Case Number:  TSO-0775 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) for 
access authorization. 1  This decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended access authorization should be 
restored.  For the reasons detailed below, it is my decision that the Individual’s access 
authorization should  be restored.2 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual is a contractor employee at a DOE facility. The Individual was granted a security 
clearance in February 1994. Exhibit (Ex.) 8 at 1.  
 
The Individual has a history of alcohol misuse. In 1984, the Individual sought treatment for his 
alcohol problem. Ex. 3 at 2. In February 1994, as part of an investigation to determine his fitness 
to receive a security clearance, the local security office (LSO) conducted a Personnel Security 
Interview (94 PSI). In the 94 PSI, the Individual described his alcohol use pattern and his 
decision to obtain treatment. With the exception of a relapse, triggered in part by the loss of his 
son in 1985, the Individual reported that he was continuing his abstinence from alcohol. Ex. 12 at 
13. 
 
In 2009, as part of an reinvestigation to determine his continued fitness to hold a security 
clearance, the LSO discovered that the Individual had resumed consuming alcohol. Ex. 5 at 1. 
Another Personnel Security Interview was conducted with the Individual in March 2009 (09 
PSI). Ex. 11. Because the 09 PSI did not resolve the concerns relating to the Individual’s alcohol 
use, the Individual was referred to a DOE-Contractor Psychologist (DOE Psychologist) for an 
examination. Ex. 8. In an evaluative report (Report) concerning the Individual’s condition, the 
DOE Psychologist opined that the Individual had used alcohol habitually to excess and that prior 
to 1985, the Individual suffered from Alcohol Dependence. Ex. 8 at 6. While the Individual, at 
the time of the evaluation, did not qualify for a psychiatric alcohol diagnosis, the DOE 
Psychologist found the Individual’s use of alcohol had recently increased to almost daily use and 
that the Individual was psychologically reliant on alcohol. Ex. 8 at 6-7. 
 
Because the Report failed to resolve the derogatory information related to his misuse of alcohol, 
the Individual’s security clearance was suspended and the LSO requested an administrative 
review regarding the Individual’s clearance. The Individual was issued a notification letter on 
May 5, 2009 (Notification Letter). In the Notification Letter, the Individual was informed that his 
history of alcohol misuse, his resumption of daily alcohol use in spite of his wife’s concern about 
his alcohol use, his failure to heed a warning from a personal physician to reduce his alcohol 
consumption, along with the DOE Psychologist’s Report finding that he had been a user of 
alcohol to excess constituted derogatory information under 10 C.F.R. § 710.8(j) and (h) 
(Criterion J and Criterion H, respectively).3  
 

                                                 
3 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J refers to information that suggests that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 
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The Individual requested a hearing. At the hearing, DOE presented one witness, the DOE 
Psychologist. The Individual offered his own testimony, as well as that of his wife, two 
Managers (Managers 1 and 2), an Employee Assistance Program Psychologist (EAP 
Psychologist) and a consulting psychiatrist (Psychiatrist). The DOE submitted 13 exhibits (Exs. 
1-13) for the record. The Individual submitted five exhibits (Ind. Exs. A-E).  

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
The Individual began to consume alcohol while attending high school. Ex. 12 at 19. In 1984, at 
the age of 26, he believed that his alcohol consumption had “got[ten] out of hand.” Ex. 12 at 19. 
The Individual, who was married and had one child, entered into an alcohol treatment facility 
and completed a 30-day treatment program. Ex. 12 at 19-20. After completing the program, the 
Individual abstained from alcohol for approximately six months until the death of his one-year 
old son from severe birth defects. Ex. 12 at 21. The Individual then consulted his personal 
physician concerning his relapse. The Physician subsequently prescribed the medication 
Antabuse to the Individual. Ex. 12 at 21. The Individual took Antabuse for approximately three 
months during which time he again stopped consuming alcohol. Ex. 12 at 22. The Individual 
abstained from alcohol consumption for approximately 21 years until 2005. 
 
In 2004, the Individual was found to have metastatic neck cancer. Transcript of Hearing (Tr.) at 
18, 26. He was subsequently treated with radiation. One of the side effects of the radiation 
treatment was a permanent reduction in saliva production. Tr. at 18-19. In an attempt to increase 
his saliva production, the Individual decided to consume a glass of wine with his meals. Tr. at 
18-19. He subsequently began to also consume beer in order to regain weight lost as a result of 
radiation treatment. Ex. 8 at 3. His wife became concerned when the Individual began to 
consume alcohol again, since she feared he might return to alcohol misuse. Tr. at 22.  
 
In 2009, the Individual’s physician informed the Individual that certain liver enzyme tests were 
elevated and recommended that the Individual reduce his alcohol consumption. Ex. 11 at 29-30. 
In response, the Individual stopped consuming wine. Ex. 11 at 29-30. 
 
In the 09 PSI, the Individual attributed his decision to consume alcohol again, despite his prior 
history, to his “being in a different place” where, unlike in 1984, he did not feel the need to be 
intoxicated. Ex. 11 at 13. His reported consumption was two or three beers every evening. Ex. 11 
at 15. He also reported that occasionally he would become “slightly inebriated.” Ex. 11 at 23.  
 
Pursuant to a reinvestigation for a security clearance, the Individual was referred to the DOE 
Psychologist for an evaluation. In his Report, the DOE Psychologist found that the Individual 
had been a user of alcohol habitually to excess. At the time of the evaluation, the DOE 
Psychologist found that the Individual did not qualify for a psychiatric alcohol diagnosis. 
Nonetheless, the DOE Psychologist found the Individual’s use of alcohol had recently increased 
to almost daily use. He also found that that the Individual was psychologically reliant on alcohol 
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and was at risk of falling into uncontrolled alcohol use should he be subject to psychological 
trauma. Ex. 8 at 6-7. 
 
Shortly after consulting with his Psychiatrist in April 2009, the Individual decided to again 
abstain from consuming alcohol. Tr. at 93. 
                                                                                                                                                                                   

IV. HEARING TESTIMONY 
 
 A. Individual’s Wife 
 
The Individual’s wife has known the Individual for 30 years. Tr. at 17. She believes that the 
Individual is a good husband and father. Tr. at 21-22. She testified that the Individual had been 
diagnosed with neck cancer in 2004. Tr. at 18, 26. One of the side effects from the disease has 
been the Individual’s lack of saliva production. Tr. at 18. She remembers that the Individual 
started to consume wine in order to try to increase his saliva production. Tr. at 18-19.4 She 
confirmed that when the Individual began to consume alcohol, she was concerned that his 
consumption of alcohol might become uncontrollable. Tr. at 22-23. However, she also believes 
that the Individual controlled his alcohol consumption during this period, 2005-2009. Tr. at 22. 
She has never observed the Individual in an intoxicated state during this period. Tr. at 173. 
 
The Individual’s wife also testified that the Individual made the decision to stop consuming 
alcohol for fear that continued alcohol consumption could jeopardize his career. Tr. at 29. His 
decision was reinforced by his consulting the Psychiatrist, who asked the Individual why he 
would want to endanger his sobriety. Tr. at 29. The Individual now attends AA meetings twice a 
week. The Individual’s wife also testified as follows regarding the Individual’s current 
abstinence period:  
 

I think since he started -- stopped drinking, I think he feels like it's been a -- it's 
like a  blessing that he quit drinking, and that I think he feels like more his normal 
self, and that it was  probably a good thing and -- but I don't think he ever really 
felt like he had the same problems that he had before when he was drinking. 
 

Tr. at  29-30.  
 
 B. Manager 1 and Manager 2 
 
Manager 1 and Manager 2 testified that the Individual’s work performance is excellent.  Tr. at 
66-67 (Manager 1); Tr. at 77 (Manager 2). Both testified that, given their knowledge of the 
Individual, they would have no concerns about national security if the Individual’s clearance 
were restored. Tr. at 73 (Manager 1); Tr. at 78 (Manager 2). Neither supervisor has seen the 
Individual  report to work under the influence of alcohol or take excessive amounts of sick leave. 

                                                 
4 She also testified that his decision to resume consuming alcohol in 2005 had not been triggered by the stress of 
learning about his diagnosis. Likewise, the Individual did not resort to drinking alcohol when recently informed that 
there was a possibility that his cancer may have metastasized. Tr. at  20-21. 
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Tr. at 70, 71 (Manager 1); Tr. at 79, 82 (Manager 2). While Manager 1 had not socialized with 
the Individual outside of work, Manager 2 has socialized with the Individual on a couple of 
fishing trips. Tr. at 70 (Manager 1); Tr. at 82 (Manager 2). During none of the fishing trips 
Manager 2 took with the Individual did he observe the Individual consume alcohol.  Tr. 82-83. 
 
 C. The Individual 
 
The Individual has worked at the DOE facility since 1993. Tr. at 87.  As of the date of the 
hearing, he believed that he still has an alcohol problem. Tr. at 86. The Individual testified that 
he began to consume wine in 2005 because he believed that wine contained anti-oxidants that 
would be beneficial and that it would help his taste buds and saliva production recover from 
cancer treatment. Tr. at 88. Additionally, he believed consuming alcohol would help him gain 
weight. Tr. at 88.5 
 
When he made the decision to resume consuming alcohol after 22 years of abstinence, the 
Individual had forgotten how his prior alcohol misuse had adversely affected his life. Tr. at 91. 
He did make the decision to carefully monitor his alcohol use to ensure it did not “get out of 
hand.” Tr. at 92. He now realizes that alcohol use itself can facilitate a self-deception that alcohol 
use is acceptable. Tr. at 92.  
 
Once the Individual received the DOE Psychologist’s Report, he decided to consult with the 
EAP Psychologist and his Psychiatrist. Tr. at 93.  Each of these professionals informed him that 
he should not be consuming alcohol and, consequently, he decided to again stop consuming 
alcohol. Tr. at 93. His last consumption of alcohol was on May 14, 2009. Tr. at 104-05. The 
Individual now believes that he “cannot ever start drinking again.” Tr. at 94. Further, he  believes 
 

[A]ll this trouble has started when I started drinking again.  It's just evident to me 
that it's the root of all evil.  I will not drink again.  The problems it's caused with 
my job, with, you know, my family, it's just not worth it.  I'm done. 

 
Tr. at 100-01. 
 
The Individual also began to attend Alcoholics Anonymous meetings. Tr. at 94.  He speaks at 
each meeting he attends although “it’s pretty hard to speak in an AA meeting and tell people that 
you began drinking again after 22 [sic] years.” Tr. at 94.6  As additional evidence, the Individual 
produced his “90-day” AA coin. Tr. at 94-95.7  Unlike when he received treatment in 1984, the 
Individual is committed to fully work at the AA program of recovery. Tr. at 94. In contrast to his 

                                                 
5 The Individual weighed 120 pounds after his treatment for cancer. 
 
6 From the evidence in this case, it appears the Individual had been abstinent for approximately 21 years.  
 
7 The Individual’s most recent period of abstinence is actually longer than 90 days but, for ease of calculation, the 
Individual has defined his start date as May 30, 2009. Tr. at 95. See Tr. at 105 (date of last alcohol consumption May 
14, 2009). 
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first attempt with AA in 1984, when he worked some steps in “ten minutes,” he is currently 
working thoroughly on step one of AA’s 12-step program. Tr. at 94-95.8 He has also obtained an 
AA sponsor who himself has 13 years of sobriety. Tr. at 96. He plans to keep attending AA for 
the rest of his life. Tr. at 97.  
 
The Individual is also seeing his Psychiatrist once a month. Tr. at 98. The Psychiatrist refused to 
accept any of the Individual’s rationales for resuming consuming alcohol and challenged the 
Individual to immediately quit consuming alcohol. Tr. at 99. While the Psychiatrist and the 
Individual have not set up a long-term treatment plan, the Individual would call the Psychiatrist 
if he felt an urge to consume alcohol again. Tr. at 99. 
 
The Individual also testified as to his consultation with the DOE facility’s EAP Psychologist. Tr. 
at 100. He speaks to the EAP Psychologist on a daily basis and plans to consult with the EAP 
Psychologist indefinitely. Tr. at 100.  
 
 D. EAP Psychologist 
 
The EAP Psychologist testified that the Individual contacted him in May 2009 to inquire about 
enrolling in the DOE’s facility’s recovery program and to sign a recovery agreement. Tr. at 48-
49. The EAP Psychologist described the facility’s recovery program as encompassing 12 
unannounced drug and alcohol urine tests, as well as a referral for an independent assessment by 
a substance abuse professional. Tr. at 50. In the Individual’s case, this referral was not necessary, 
since the Individual was already under the care of the Psychiatrist. Tr. at 50. As of the date of the 
hearing, the Individual had undergone three urine tests, all of which were negative for alcohol or 
drugs. Tr. at 50; Ind. Ex. B. Additionally, employees in the recovery program sign a formal  
“Recovery Agreement” lasting for one year.9 Tr. at 53; see Ind. Ex. E.  
 
The EAP Psychologist has met with the Individual four times. Tr. at 51. In the opinion of the 
EAP Psychologist, the Individual is doing “very well.” Tr. at 51. The Individual has been 
cooperative, demonstrated good communication and has been prompt in reporting for urine tests. 
Tr. at 51.  He believes that the Individual is committed to AA participation and in maintaining 
his sobriety. Tr. at 51. He believes that the Individual would benefit with a long-term 
involvement with AA. Tr. at 55. 
 
With regard to the DOE Psychologist’s Report, the EAP Psychologist concurred with his opinion 
regarding the Individual’s condition and the fact the Individual does not meet any diagnostic 
criteria for an alcohol disorder. Tr. at 52. He also agreed with the assessment that the Individual 
was consuming alcohol to excess in the years prior to their meeting. Tr. at 52-53. One of the 
reasons the Individual began to consume alcohol was that he “forgot” the lessons taught to him 
in 1984 during his initial treatment for alcohol misuse and slipped into patterns of denial. Tr. at 
55. In the EAP Psychologist’s opinion, he has reincorporated the message that alcohol use is not 
acceptable. Tr. at 59-60. 
                                                 
8 Step one is for an individual to admit that he or she is powerless over alcohol. Tr. at 95. 
9 The EAP agreement specifies, among other things, that the Individual will consent to random urine tests, attend 
AA meetings twice a week, and meet with the  EAP Psychologist at least once a month. Ind. Ex. E. 
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As for the Individual’s chance of relapsing into excessive or problematic consumption of 
alcohol, the EAP Psychologist believes that the odds are “pretty low” and that he has an 
“excellent chance at long-term success.” Tr. at 55-56.  In support of his opinion, the EAP 
Psychologist pointed out that the Individual had a period of sobriety that lasted more than 20 
years. Tr. at 55-56. Additionally, the Individual is engaged with all of the elements of the 
recovery program, has significant social support, and is committed to his job at the facility. Tr. at 
63.  
 
 E. The Psychiatrist 
 
The Psychiatrist  testified as to the Individual’s initial bout with alcohol misuse. The Individual 
had experienced excessive drinking for nine months prior to voluntarily seeking a treatment 
program in 1984. Tr. at 109. Compared to many alcoholics, this was a relatively short period of 
time. Also remarkable was the fact the Individual himself sought treatment. Tr. at 109. In 
evaluating the Individual, the Psychiatrist noted that his consumption of alcohol after his long 
period of abstinence was not very excessive. Individuals who are “really sick” with alcoholism 
could not sustain the level of alcohol consumption that the Individual exhibited without a 
profound relapse. Tr. at 111-12. In the Individual’s case, even with his recent prior level of 
consumption, he has not demonstrated a diagnosable alcohol disorder. Tr. at 111-12. In support 
of his finding that the Individual’s condition was not severe, the Psychiatrist testified: 

 
The other thing that I -- I just want to say is that I've done a number of these 
hearings in the past, and some of the cases that I've been involved in have been 
relatively minor problems, like this one, I would say, in terms of not -- it isn't a 
minor problem for [the Individual], but from a clinical point of view, it's a minor-- 
it's not a very severe problem, and then some others have been very severe 
problems, and so I have some perspective that way in terms of this whole 
situation. 
 
. . . . 
 
[T]he fact that he entered  treatment voluntarily, the fact that he hadn't gotten to 
the point where he was hiding his drinking, the fact that he was doing his drinking 
in the home and with his wife's full knowledge, those are signs that his drinking 
hadn't gotten as bad as it does for a lot of people. 

 
Tr. at 112-13. 
 
In assessing the Individual’s current condition, the Psychiatrist testified: 
 

So I feel, just listening today, even more than I had from the appointments that he 
and I have had over this four-month period of time, that he is definitely showing 
evidence of rehabilitation, that he is not a security risk, that he is somebody who, I  
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think, is incredibly reliable, and I don't have any doubt about his ability to move 
forward and do well. 
 
. . . . 
 
It's just been my experience that somebody where [the Individual] is going to be a 
very, very good candidate for getting his clearance back and doing well.         

 
Tr. at 112-13. The Psychiatrist testified that his assessment of the Individual was based upon 
such facts as the Individual’s decision to stop consuming alcohol the day after their first 
appointment, his attendance twice a week at AA, his obtaining an AA sponsor and his work with 
that sponsor. Tr. at 122. Additionally during the 20-year period of abstinence, the Individual had 
a number of stressful events yet did not return to consuming alcohol. Tr. at 139. Additionally, the 
Individual has not had a number of failed treatment programs which would indicate a severe 
alcohol problem. Tr. at 140. The Individual also has good insight as to the nature of his alcohol 
use. Tr. at 141, 145.  
 
He believes that the primary treatment for the Individual will be provided by AA and the EAP 
Psychologist, but that he will be available at any time for the Individual if he is needed.   
 
The Psychiatrist also noted that, given the Individual’s relatively moderate alcohol consumption, 
he would not have normally recommended AA attendance. Tr. at 116. However, he encouraged 
the Individual to go to AA to “see if there is anything you can get from it , and if you make a 
connection, I would consider using it  for the - - you know the rest of your life.” Tr. at 116. The 
Psychiatrist was gratified to see the Individual’s involvement with AA. Tr. at 116. 
 
The Psychiatrist also testified that abnormal liver enzyme tests are not a reliable indication as to 
how much alcohol an individual is currently consuming. Tr. at 118. In the Individual’s case, the 
Individual’s liver enzyme test results returned to normal after he again stopped consuming 
alcohol. Tr. at 118; Ind. Ex. B. 
 
 F. DOE Psychologist 
 
The DOE Psychologist testified as to his evaluation of the Individual. He especially noted the 
Individual’s increase in alcohol consumption when his son was born and due to the stress arising 
from his son’s early illness. Tr. at 155.  The Individual’s initial use of alcohol functioned as a 
means to numb the pain he was experiencing with life. Tr. at 156-57. He found no evidence of 
major pathology, and believed the Individual’s psychological defenses were functioning 
reasonably with no evidence of paranoia, denial, blaming or other psychological defenses. Tr. at 
157.  
 
He did not believe the Individual began consuming alcohol in 2005 because of the stress of his 
cancer diagnosis. Tr. at 160. He believes that the alcohol consumption resumed because his 
illness gave him an “excuse” to begin consuming alcohol. Tr. at 160.  
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At the time of his examination of the Individual, the DOE Psychologist found that he was 
consuming alcohol excessively, especially given the fact that the Individual had previously been 
found to have an alcohol problem. Tr. at 162.  Given his then-current alcohol consumption, the 
DOE Psychologist “did not see him as rehabilitated at that point, although he [the Individual] 
thought he was under control.” Tr. at 163. The DOE Psychologist  consequently recommended 
that the Individual undertake complete abstinence from alcohol plus participation in AA for 12 
months.  Tr. at 163. The 12-month period is a standard for sustained remission which research 
has supported. Tr. at 164.   
 
After listening to all of the testimony presented at the hearing the DOE Psychologist was given 
an opportunity to make another evaluation of the Individual. Tr. at 165.  The DOE Psychologist 
was convinced that the Individual’s initial use of alcohol in 2005 was in fact to try to heal 
himself from the side effects of his cancer treatment. 10 Tr. at 166. The DOE Psychologist noted 
that he had a great deal of confidence in the Individual’s Psychiatrist’s clinical abilities and his 
intellectual experience of knowledge.  Tr. at 166.  
 
The DOE Psychologist also noted several favorable factors regarding the Individual’s unlikely 
chance of relapse. Tr. at 167. The Individual does not have a sociopathic or antisocial 
personality. Tr. at 167. The Individual did not use illegal drugs or stimulants with alcohol and 
entered treatment voluntarily. Tr. at 167. The Individual’s voluntary use of Antabuse after his 
first relapse and his history of over 20 years of abstinence are also favorable factors regarding the 
probability of relapse. Tr. at 167. Additionally, the DOE Psychologist testified that the 
Individual’s age is a favorable factor, since the chance of relapse decreases with age.11 Tr. at 
167-68. The only negative factor against the Individual was the amount of alcohol he used in 
1984, approximately a quart of bourbon a day. Tr. at 168.  
 
Given all of these factors, the DOE Psychologist now believes that the Individual currently needs 
only 10 months of AA participation and abstinence from alcohol to demonstrate rehabilitation or 
reformation. Tr. at 168. As of the date of the hearing, however, the Individual had not met that 
standard. Tr. at 168. Consequently, the DOE Psychologist could not make a finding that the 
Individual was reformed or rehabilitated. Tr. at 169.  Nevertheless, the DOE Psychologist 
believed that the risk of relapse for the Individual was “low.” Tr. at 171. 
  

V.   ANALYSIS 
 
The derogatory information concerning Criteria H and J all centers on the Individual’s history of 
alcohol misuse, his recent resumption of alcohol consumption, and the DOE Psychologist’s 

                                                 
10 The DOE Psychologist testified that on evaluating the Individual, he had doubts about the truthfulness of the 
Individual’s claim that his initial alcohol use was prompted with his difficulties with saliva production. Tr. at 166. 
Specifically, he wondered why the Individual did not use liquids like orange juice or candy which are high in caloric 
value to stimulate saliva and help increase weight. Tr. at 165-66. On learning that the Individual had severe dental 
problems caused, in part, by his radiation treatments that would be aggravated with such products, the DOE 
Psychologist’s doubts were resolved. Tr. at 89-90 (Individual’s dental problems); Tr. at 165-66.  
11 The Individual was 51 years old at the date of the hearing. Ex. 10 at 2. 
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diagnosis of the Individual as suffering from “a mental condition” characterized by the 
Individual’s “reliance on alcohol and vulnerability to heavy drinking.” Ex. 8 at 7.   
 
Excessive use of alcohol raises a security concern due to the heightened risk that an individual’s 
judgment and reliability may be impaired to the point that he will fail to safeguard classified 
matter or special nuclear material. See Personnel Security Hearing, Case No. TSO-0733 (July 
13, 2009) (Criterion J case involving alcohol misuse). Excessive alcohol consumption often leads 
to the exercise of questionable judgment, unreliability, failure to control impulses, and increases 
the risk of unauthorized disclosure of classified information due to carelessness. “Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information,” 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Adjudicative Guidelines), at Guideline G.  Given the Individual’s admitted 
treatment at a treatment center for an alcohol problem in 1984, the LSO had more than sufficient 
grounds to invoke Criterion J.  Further, the diagnosis by the DOE Psychologist provides grounds 
for the LSO to invoke Criterion H.  
 
The Individual believes his efforts in treatment as well as the limited nature of his resumed 
alcohol consumption in 2005 have mitigated the concerns raised by the Criteria H and J 
derogatory information. I agree. 
 
All of the experts in this case conclude that the Individual does not have a currently diagnosable 
alcohol disorder. However, the DOE Psychologist believes that the Individual has a “mental 
condition” that makes him vulnerable to future bouts of excessive alcohol use should he be 
subject to psychological trauma and that the Individual’s current period of abstinence of almost 
four months is not sufficient to demonstrate rehabilitation or reform. The Psychiatrist offers a 
differing opinion and concludes that the Individual has been sufficiently rehabilitated. 
 
After reviewing the evidence and the testimony, I find that the Psychiatrist’s testimony is more 
convincing. The Psychiatrist has had the benefit of a more extensive period of time to evaluate 
the Individual. In making his analysis, he has specifically pointed to a number of favorable 
factors which are supported by the record. The DOE Psychologist’s Report concluded that the 
Individual would be susceptible to uncontrolled alcohol use if subject to psychological trauma. 
However, in his testimony, the DOE Psychologist, when given the opportunity to listen to all of 
the testimony, concluded that the Individual’s most recent use of alcohol was not triggered by 
stress. Indeed, there is little evidence that the trauma that Individual experienced in being 
diagnosed with cancer led to his recent controlled alcohol consumption. There is substantial 
evidence that the Individual’s recent use of alcohol was an attempt to mitigate the damaging side 
effects of radiation treatment. Significantly, there is no evidence that his consumption became 
problematic at anytime during his four-year resumption of alcohol use.  
 
I am also persuaded by the testimony of the Individual and his wife. The Individual has now 
internalized the message that, given his prior history with alcohol, any alcohol consumption is 
dangerous. His faithful participation in AA and the EAP program supports this conclusion. The 
experts in this case, even the DOE Psychologist, all agree that the risk of the Individual’s 
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relapsing is low. Given the evidence before me, I find that the Individual has resolved the 
security concerns raised by the Criteria H and J derogatory information. 
 
 

VI. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H and J related to the 
Individual’s history of alcohol misuse and the DOE Psychologist’s diagnosis have been resolved. 
I conclude that restoring the Individual’s access authorization “would not endanger the common 
defense and security and would be clearly  consistent  with  the national  interest.” 10 C.F.R. 
§ 710.7(a).  Consequently, the Individual’s access authorization should be restored.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: November 4, 2009 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 24, 2009 
 
Case Number:  TSO-0776 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter “the Individual”) to 
possess an access authorization.  This decision will consider whether, based on the testimony and 
other evidence presented in this proceeding, the Individual should be granted an access 
authorization.1  For the reasons detailed below, it is my decision that the Individual should not be 
granted an access authorization.2 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual is an employee of a contractor at a DOE facility.  On May 2006, the Individual’s 
employer requested that the Individual be given an access authorization. DOE Exhibit (Ex.) 3 at 
2. Several months later, in October 2006, the Individual reported that he had been arrested for 
Driving Under the Influence of Alcohol (DUI). 
 
During the Local Security Office’s (LSO) investigation of the Individual to determine his fitness 
for an access authorization, it discovered potentially derogatory information concerning the 
Individual’s consumption of alcohol. As a result, the LSO conducted two Personnel Security 
Interviews with the Individual in June 2008 (2008 PSI) and January 2009 (2009 PSI). 
Additionally, the LSO referred the Individual to a DOE-Contractor Psychologist (DOE 
Psychologist) for an evaluation. 
 
The DOE Psychologist subsequently submitted an evaluative report on the Individual in March 
2009. Ex 8. In his Report, the DOE Psychologist opined that the Individual suffered from an 
“Alcohol-Related Disorder, not otherwise specified” and that the Individual was a habitual user 
of alcohol to excess. Ex. 8 at 8. He also opined that the Individual suffered from an illness which 
could cause a significant defect in judgment and reliability. In addition, the Individual was found 
not to have demonstrated adequate evidence of rehabilitation or reformation from his disorder. 
Ex. 8 at 9. 
 
Because the derogatory information had not been resolved, the LSO issued a Notification Letter 
in May 2009 to the Individual outlining the derogatory information which created a substantial 
doubt as to the Individual’s eligibility for an access authorization pursuant to Criteria H and J of 
10 C.F.R. Part 710.3 Ex 1 (Notification Letter Statement of Charges). The Notification Letter 
cited the DOE Psychologist Report as derogatory information as well as a number of statements 
made by the Individual in his two PSIs regarding his alcohol usage. These statements concerned: 
the number of times the Individual had been intoxicated; the role alcohol may have played in the 
failure of his marriage; incidents where he reported to past jobs intoxicated and suffering from a 
hangover; and his failure to heed advice from his personal physician to reduce his alcohol usage.4 
Ex. 1. The Notification Letter also cited his October 2006 arrest for DUI as derogatory 
information.     
 
At the Individual’s request, I convened a hearing in this matter.  At the hearing, DOE presented 
one witness, the DOE Psychologist. The Individual offered his own testimony, as well as that of 
a long-time friend (Friend), a former supervisor (Supervisor 1), a former co-worker (Co-Worker 
1), his current therapist (Therapist) and his current supervisor (Supervisor 2). The DOE 

                                                 
3 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J refers to information that suggests that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 
 
4 The Individual challenged several of these facts as alleged by the LSO in the Notification Letter. Tr. 122-28. I will 
not address them directly because in none of the instances pointed out by the Individual do I find the difference to be 
significant for the purposes of this decision.   
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submitted 14 exhibits (Exs. 1-14) for the record. The Individual submitted three exhibits (Ind. 
Exs. A-C).  

III. FACTUAL FINDINGS 
 

The Individual was employed by his current employer, a DOE contractor, in March 2006. Ex. 11 
at 14-15. In May 2006, the Individual’s employer requested that the Individual be given an 
access authorization. Ex. 3 at 2. Several months later, in October 2006, the Individual reported 
that he had been arrested for Driving Under the Influence of Alcohol (DUI). 
 
As part of its investigation as to the Individual’s suitability for a security clearance the LSO 
conducted the 2008 PSI with the Individual. In the 2008 PSI, the Individual reported his then-
current alcohol consumption pattern of consuming “three or four” drinks of alcohol a couple of 
times a week. Ex. 13 at 26. He went on to state “I drink more than the average person.” Ex. 13 at 
27, 98.  Later in the interview, the Individual described his frequency of alcohol consumption as 
“three or four times a week.” Ex 13 at 98. He also admitted that a personal physician had 
recommended that he consume less alcohol but that he did not follow that recommendation. Ex. 
13 at 98-99. The Individual admitted that his ex-wife had expressed concerns over his alcohol 
consumption and that alcohol may have been a factor in the breakup of his marriage. Ex 13 at 
95-96. When asked how many times he had driven in an intoxicated state since 1971, the 
Individual answered “I would guess 1,000 times.” Ex. 13 at 99-100. 
 
The LSO subsequently conducted the 2009 PSI with the Individual. Ex. 12. During this PSI, the 
Individual provided answers concerning his alcohol consumption similar to the responses noted 
above. Ex. 12 at 55-56, 64, 67 (Individual’s belief that, while not an alcoholic, he has an alcohol 
problem); Ex. 12 at 54 (physician’s advice to reduce alcohol consumption); Ex. 12 at 67-68 
(marriage would have had a better chance to survive if both parties had reduced alcohol 
consumption); Ex. 12 at 47-48 (then-current consumption of alcohol two to six beers two or three 
times a week). However, the Individual stated during this PSI that his previous estimate of 
having driven while intoxicated 1,000 times was erroneous and had been made in frustration 
after being interrogated in the 2008 PSI over three hours. Ex. 12 at 62. He stated that he had been 
driven intoxicated “hundreds of times” over a 20 or 30 year period. Ex. 12 at 63. 
 
After examining the Individual during two days in March 2009, the DOE Psychologist sent the 
LSO his Report regarding the Individual. In the Report, the DOE Psychologist diagnosed the 
Individual as suffering from an “Alcohol-Related Disorder, Not Otherwise Specified.”5 He went 
on to state that, for the purposes of the Department of Energy, this diagnosis is operationally 
defined as “using alcohol habitually to excess.” Ex. 8 at 8. He also stated that he believed that the 
Individual suffered from an illness or mental condition that could cause a significant defect in 
judgment and reliability. Ex. 8 at 9. In order for the Individual to demonstrate that he was 
rehabilitated or reformed from his alcohol problem, the DOE Psychologist asserted that the 
Individual must participate in support sessions twice a week, seek the opinion of a professional  
alcohol counselor, follow through with all treatment recommendations and abstain from alcohol 
consumption for a period of one year. If the Individual declined to participate in professional 
treatment, the Individual must demonstrate abstinence from alcohol for a period of two years 
which must include frequent and random testing. Ex. 8 at 9. 

                                                 
5 This diagnosis was made using the diagnostic criteria listed in the Diagnostic and Statistical Manual 4th Edition . 
Ex. 8 at 8. 
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V.   ANALYSIS 

  
The Criteria H and J concerns both arise from the Individual’s alcohol misuse. The Individual, in 
mitigation of these concerns, has presented evidence at the hearing that his overall excellence in  
performing all of his work responsibilities, his demonstrated judgment and responsibility, and his 
history of no alcohol-impaired behavior at his current position, establishes that he would not be 
at risk of committing a security breach. Additionally, he presented evidence that he is now 
seeking treatment for his alcohol problem. After considering all of the evidence presented in this 
matter, I  find that the Individual has not resolved the security concerns presented by his alcohol 
problem. 
 
Excessive use of alcohol raises a security concern due to the heightened risk that an individual’s 
judgment and reliability may be impaired to the point that he will fail to safeguard classified 
matter or special nuclear material. See Personnel Security Hearing, Case No. TSO-0733 (July 
13, 2009) (Criterion J case involving alcohol misuse). Excessive alcohol consumption often leads 
to the exercise of questionable judgment, unreliability, failure to control impulses, and increases 
the risk of unauthorized disclosure of classified information due to carelessness. “Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information” issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Adjudicative Guidelines), at Guideline G.  Further, certain emotional, mental, and 
personality conditions can impair judgment, reliability and trustworthiness. Adjudicative 
Guidelines at Guideline I.  Given the Individual’s own admissions concerning his alcohol misuse 
and the diagnosis by the DOE Psychologist of Alcohol Related Disorder, I find the LSO had 
ample grounds to invoke Criteria H and J. 
 
At the hearing, the Individual’s Friend, Co-Worker 1, Supervisor 1 and Supervisor 2 all testified 
that the Individual had either stopped consuming alcohol or they had never seen the Individual 
consume alcohol. Tr. at 14 (Friend had not seen Individual consume alcohol in past year); Tr. at 
31, 48-49, 102 (Supervisor 1, Co-Worker 1, and Supervisor 2 had not observed the Individual 
consume alcohol). Each of these witnesses had been informed by the Individual of his arrest for 
DUI and his current attendance at Alcoholics Anonymous (AA). Tr. at 18, 29, 47, 99. Co-worker 
1, Supervisor 1 and Supervisor 2 all testified as to the excellence of the Individual’s workplace 
performance and to the fact they had never seen the Individual suffering from a “hangover” or 
being late or intoxicated at work. Tr. at  29-30, 32-33 (Supervisor 1); Tr. at 55 (Co-Worker 1); 
Tr. at 93-95 (Supervisor 2). Both of the Supervisors believed that the Individual was honest and 
trustworthy. Tr. at 34, 103. 
 
The Individual testified that he has an “issue” regarding his alcohol usage and that he “drink[s] 
more than the average guy.” Tr. at 105. However, his drinking had not caused him any “severe 
problems” until his arrest. Tr. at 105. In May 2009, when he received a copy of the Notification 
Letter and a letter informing him of the appointment of a Hearing Officer in his case, the 
Individual became somewhat angry and later consumed eight or nine beers. Tr. at 113.6 During 
this time, the Individual contacted his personal physician. His physician recommended that the 

                                                 
6 Although the Individual testified this event occurred in May 2009, the letter referred to in his testimony was dated 
in June 2009.  
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Individual undergo treatment with a psychiatrist and attend AA. Tr. at 113. The Individual began 
to try to find an AA group in May 2009. Tr. at 114. In early July 2009, he found an AA group 
with which he feels comfortable. Tr. at 115-16. The Individual believes that he has benefited 
from his attendance at AA. He last consumed alcohol in August 2009. Tr. at 114. His intent is 
not to consume alcohol ever again. Tr. at 106. 
 
With regard to his participation at AA, he has recently found an AA sponsor (Sponsor).7 Tr. at 
116-17 (obtained a sponsor five or six weeks prior to the hearing date). At the time he obtained a 
sponsor, the Individual was still consuming a few beers every seven or eight days. Tr. at 117. His 
sponsor persuaded him to make an increased effort at abstinence. Tr. at 117. He now also talks to 
another AA member he refers to as his “pseudo sponsor.” Tr. at 117-18. They both have 
increased his awareness that he has an alcohol problem even if he is “not the guy who is in the 
hotel room with the hooker and the 24-pack and whatever else” and have persuaded him “there is 
some benefit to not drinking.” Tr. at  118. When asked how long he intends to go to AA 
meetings the Individual answered “I don't know if I need the daily meeting or not, you know. I'm 
still at the point where I enjoy this and there is benefits and I'm going to keep going.”  Tr. at 118-
19. 
 
The Individual is also receiving counseling from his Therapist. Tr. at 119-20. While he finds it 
difficult to measure the benefit he receives from counseling, he described the benefit as follows: 
“I get some support from him, and I -- you know, I think he reinforces that, you know, I'm not 
one of these people who is extremely troubled by alcohol abuse or dependency, he doesn't see it 
as that, but, you know, it's nice to go in and talk to people about stuff, and we've talked about 
things other than alcohol as well.” Tr. at 120.  
 
Since he has stopped consuming alcohol the Individual feels more at peace. Tr. at  120. If he 
does not get his clearance and loses his job as a result, he feels better prepared and that he will 
have support to get him through that traumatic event. Tr. at 120. While the Individual’s family 
supports his recovery efforts, they also believe it is a “little odd.” Tr. at 120. In this regard, the 
Individual candidly admitted: 
 

[R]ecovery is kind of a difficult word even for me to grasp at the moment. You 
know, recovery from what? You know, I mean, I used to drink more than the 
average guy and it has caused me a few problems in my life. I still am at the point 
where I compare that a little bit against the guys who were taking the hooker and 
the 24-pack of beer into the motel room. 
 

Tr. at 121-22. 
 
The Individual also introduced three pieces of documentary evidence. The first is a copy of liver 
enzyme test results indicating that he has not consumed enough alcohol to produce physical 
harm. Tr. at 129; Ind. Ex. A. The second is an attendance log documenting attendance at 25 AA 
meetings from July 2009 through August 2009. Tr. at 130; Ind. Ex. B. The Individual also 
submitted a testimonial letter from a co-worker (Co-Worker 2) who has known him since 2001. 
Tr. at 130; Ind. Ex. C. In the letter, Co-Worker 2 states that the Individual had excellent work 

                                                 
7 The Individual declined to have his Sponsor testify since he has only been the Individual’s AA sponsor for several 
weeks. Tr. at 117. 
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performance and rarely missed work due to illness. Ind. Ex. C. Further, Co-Worker 2 stated that 
after the Individual’s arrest, he has observed that the Individual did not consume alcohol while 
on probation from the DUI arrest.  After the probation period, Co-Worker 2 has observed the 
Individual consume only one beer at one or two social events. Ind. Ex. C.  
 
The Individual also testified to an answer he gave in the 2008 PSI that he had driven under the 
influence of alcohol “one thousand” times. Ex. 13 at 99-100; Tr. at 106-07. He testified that he 
gave the answer “one thousand” because he experienced stress at the interview and had been 
subject to questions  for “hours and hours.”  Tr. at 106-07. The Individual however did not deny 
driving while intoxicated. He estimates that he drove impaired approximately a “couple of 
hundred” times. Tr. at 107-08.  
 
The Individual’s Therapist, a licensed therapist and substance abuse counselor, testified that he 
has seen the DOE’s Psychologist’s Report and believed the DOE Psychologist had done a 
thorough assessment. Tr. at 68-69.  The Therapist did not have any disagreement with the 
conclusions and recommendations contained in the Report. Tr. at 69.  
 
He has seen the Individual for four office visits and currently has an appointment to see the 
Individual after the hearing. Tr. at  70. At their last appointment before the hearing, in August 
2009, the Individual reported that he had not consumed alcohol since their last appointment two 
weeks prior. Tr. at 72-73. In evaluating the Individual he did not believe that the Individual met 
the requirements to be diagnosed as alcohol dependent. Tr. at 75. However, the Individual’s use 
of alcohol has created problems for the Individual. When the Individual first saw him in July 
2009, the Therapist believed that the Individual was in a “precontemplative or contemplative 
kind of stage about his use as to whether or not it [alcohol use] was a problem or not.” Tr. at 75. 
The majority of their four sessions have  centered on the Individual’s consideration as to whether 
the Individual has a problem with alcohol. The fact that the Individual is now attending AA 
meetings indicates that the Individual has moved to a stage from contemplation to action. Tr. at 
75-76. The Therapist believes that some treatment would be beneficial to the Individual. He 
seeks to provide motivation for the Individual to make a decision concerning his alcohol 
problem. Tr. at 76-77. The Individual has informed him that he intends to continue attending 
AA. The Therapist believes that the Individual has learned in AA that one does not have to be a 
heavy drinker to have a problem with alcohol. Tr. at 78.  
 
The Therapist believes that the Individual is now coming to accept that he has an alcohol 
problem and that the Individual is now looking at options regarding his alcohol problem. Given 
the Individual’s current use of alcohol as of the date of the hearing, the Therapist could not 
confirm a diagnosis of Substance Abuse Disorder, but believes that the Individual has consumed 
alcohol to excess. Tr. at 79-80. He believes that the Individual would benefit from individual 
therapy plus continued AA meeting attendance. Tr. at 80. The Therapist believes that the 
Individual currently has a support group, the Sponsor, pseudo sponsor and his friends, that will 
assist him in his recovery. Tr. at 84. When asked about the DOE Psychologist’s treatment 
recommendations for the Individual, he stated that they were reasonable. Tr. at 85.  
 
The DOE Psychologist testified as to his examination of the Individual and the psychological 
screening tests that he administered to the Individual. Tr. at  145-50. The Minnesota Multiphasic 
Personality Inventory, Version 2 (MMPI-2) indicated an elevation on a scale that would be 
consistent with “a pattern of historical overuse of alcohol.” Tr. at 146. However, no psychiatric 
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disorder was indicated by the Individual’s MMPI-2 results. Tr. at 147. The Psychological 
Assessment Inventory  (PAI) indicated that the Individual completed the test in a manner similar 
to other people who were reluctant to acknowledge their shortcomings. The Individual 
acknowledged problems with alcohol in the PAI. Tr. at 147. Both tests suggest a concern about 
past excessive alcohol use but do not delineate between recent or past problems. Tr. at 147.  
 
Because the Individual’s personnel security file contained information that suggested that the 
Individual suffered from alcoholism, the DOE Psychologist administered additional tests. One of 
the additional test administered to the Individual was the Michigan Alcohol Screening Test 
(MAST). The Individual’s score on the MAST was a “six” which indicated the lowest score 
indicating a problem with alcohol consumption. Tr. at 148-49. Additionally, the DOE 
Psychologist administered the Substance Abuse Subtle Screening Inventory, Third Edition 
(SASSI) to the Individual. Tr. at  149. The SASSI results indicated a “high” probability that the 
Individual suffered from a substance dependence disorder in the past. Tr. at 149. Within the last 
12 months prior to the taking of the test, the results indicated an “unlikelihood” that the 
Individual was suffering from a substance abuse disorder. Tr. at 149. This result would not 
indicate however, that the Individual does not suffer from an alcohol use disorder. The DOE 
Psychologist noted that the SASSI also indicated that the Individual was in the highest 15 
percent of defensiveness among SASSI respondents.  This fact may indicate underreporting of 
events in his SASSI responses. Tr. at 149. Significantly, in his SASSI responses the Individual 
admitted to consuming up to 16 ounces of alcohol per week. Tr. at 149. The DOE Psychologist 
also administered the Alcohol Use Inventory to the Individual. While the test did not indicate a 
current alcohol use or dependency disorder, the Individual admitted on the test that he has 
overused alcohol in the past. Tr. at 149-50. 
 
In making his diagnosis, the DOE Psychologist cited a number of events in the Individual’s life. 
Specifically, these events were: the Individual’s past use of alcohol in situations where it was 
physically hazardous; the damage to the Individual’s marriage from his alcohol consumption; 
and the Individual consumption of up to 16 ounces of alcohol per week. Tr. at 150-51. Because 
none of these events occurred in the past 12 months, the DOE Psychologist could not make a 
current diagnosis of Alcohol Abuse but instead diagnosed the Individual as suffering from an 
Alcohol-Related Disorder. Tr. at 151. In supporting this diagnosis, he testified that, according to 
an article in the New England Medical Journal, use of alcohol above 14 ounces per week should 
be considered as “unhealthy use.” Tr. at 151. Further, a number of the psychological tests 
indicated that the Individual may be underreporting his use of alcohol and that the Individual has 
a clear history of alcohol abuse. Tr. at 151.  
 
In summing up his opinion, the DOE Psychologist testified: 
 

So although he's functioning at a high level in most aspects of his life, he 
continues to have alcohol use in excess of what would be desirable, given his 
history of over a hundred episodes of driving under the influence, including one 
for which he was arrested. 
 
Additionally, today, [the Individual] reported that he drank alcohol in a manner 
greater than he would like to have used, which is symptomatic of alcohol abuse.  
People who don't have trouble with alcohol don't use more alcohol than they 
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intend to use.  That's the hallmark of the abuse of alcohol, and that took place in 
May of this year. 
  
He continue[d] to use alcohol in spite of the fact that there is a clear vocational 
consequence of continued use. 
  
For those reasons, I used the diagnosis alcohol-related disorder, not otherwise 
specified; although recent information would raise the question of whether he has 
an alcohol abuse disorder that's in early partial remission.  Because he has less 
than one month of complete abstinence, he would meet the criterion for early 
partial remission. 

 
Tr. at 151-52. 
 
As for the Individual’s current efforts at rehabilitation, the DOE Psychologist testified:  
 

I believe that [the Individual] is making an honest, good-faith effort to abstain 
from alcohol, as well as to rehabilitate his personal life from the behavioral 
associations with excessive alcohol use, but it has not persisted long enough to be 
confident that such abstinence will persist for the indefinite future. His risk of 
relapse is much higher than the public at large and will continue to improve over a 
minimum of one year.  

 
Tr. at 152. However, if the Individual is successful in his abstinence and continues his treatment 
for one year, he would be able to find that the Individual was in sustained remission for his 
alcohol disorder and rehabilitated from his alcohol disorder. Tr. at 155-56. 
 
After reviewing all of the evidence presented, I cannot conclude that the Individual has resolved 
all of the security concerns arising from his alcohol misuse.  
 
The Individual has put on evidence supporting his claim that he has been an excellent worker and 
that his co-workers and supervisors had a high level of trust in his judgment and responsibility. 
Further, alcohol use has not impaired his performance in his present employment position. 
However, the Individual’s history in this regard is not sufficient to allay concerns over alcohol 
misuse. A security breach can occur at one’s employment site and off site as well. The fact that 
an individual can become intoxicated away from work itself creates a security risk in that the 
individual may not safeguard classified knowledge he or she obtains from his or her 
employment. The fact that the Individual does not appear to work in an alcohol impaired state 
does not nullify this risk. Additionally, to the extent that a person has a fundamental level of 
honesty and trustworthiness, this level may be impaired when a person is in an intoxicated state. 
Consequently, the Individual’s workplace performance excellence, apparent level of good 
judgment and reliability while on the job, and lack of workplace incidents related to alcohol use, 
do not, in themselves, resolve the security concerns raised here, especially when the Individual 
suffers from a diagnosable alcohol misuse disorder. 
 
The Individual’s evidence regarding his efforts at treatment also do not resolve these concerns. 
After reviewing the evidence, I cannot find that the Individual is rehabilitated or reformed from 
his alcohol misuse disorder. While I concur with the DOE Psychologist’s opinion that the 
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Individual has made a good start in his rehabilitation efforts, the Individual, at this early stage of 
the process, can not be considered rehabilitated. At the date of the hearing, the Individual has 
only a month and one-half of abstinence. Further, I believe the Individual, because he is in an 
early stage of his treatment, has not completely accepted the fact that he has an alcohol problem. 
This finding is supported by the Individual’s Therapist’s own testimony when asked if the 
Individual believes that he has an alcohol problem:  
 

I think it's -- again, I think he's in that ambivalence kind of stage where he's put -- 
he's got both hands up in the air and he's balancing both sides of this issue and 
trying to decide where he fits. 

 
Tr. at 87. To date, the Individual has not met any of the DOE Psychologist’s recommendations 
regarding a sufficient level of treatment to demonstrate rehabilitation or reformation. In light of 
the evidence before me, I must conclude that the Criterion  H and J concerns raised by the 
Individual’s history of alcohol misuse and the Individual’s diagnosis of Alcohol Related 
Disorder have not been resolved.  
 

V. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H and J have not been 
resolved. Given these findings, I cannot conclude that granting the Individual access 
authorization “would not endanger the common defense and security and would be clearly  
consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual 
should not be granted access authorization.  The parties may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: October 23, 2009 
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OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  June 19, 2009 

 
Case Number:  TSO-0777 

 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization (or “security clearance”) under the regulations 
set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual=s access authorization should be restored.     
 

I. Background 
 
The individual is employed by a DOE contractor and has held an access authorization as a 
condition of his employment since 2005.  During a disciplinary meeting in November 2008, 
the individual’s supervisors alleged that the individual exhibited erratic behavior, and they 
memorialized the event in a December 1, 2008, Incident Report sent to the Local Security 
Office (LSO).  In order to resolve the security concerns arising from that behavior, DOE 
conducted a Personnel Security Interview (PSI) with the individual in December 2008.  In 
January 2009, a DOE consultant-psychologist (“DOE psychologist” or “psychologist”) 
evaluated the individual and opined that the individual suffers from Adjustment Disorder, 
Chronic, an illness or mental condition which causes a significant defect in his judgment or 
reliability.   
 
In March 2009, the LSO informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding his eligibility for access authorization. 
Notification Letter (March 20, 2009).  The Notification Letter stated that the derogatory 
information regarding the individual falls within the purview of 10 C.F.R. ' 710.8 (h) and (l) 
(Criteria H and L).   The LSO invoked Criterion H based on information in its possession 
(the aforementioned diagnosis of the DOE psychologist) that the individual has an illness or 
mental condition that causes or may cause a significant defect in his judgment or reliability. 
10 C.F.R. § 710 (h).  The LSO invoked Criterion L alleging that the individual has engaged 
in unusual conduct or is subject to circumstances which tend to show that he is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that he may be subject to 
pressure, coercion, exploitation or duress which may cause him to act contrary to the best 
interests of the national security.  10 C.F.R. § 710.8 (l).  This was based on statements 
from various sources alleging that the individual had threatened violence to his co-workers.  
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In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE psychologist 
testified on behalf of the agency.  The individual testified on his own behalf and called three 
additional witnesses.  He was not represented by counsel.  The transcript taken at the 
hearing shall be hereinafter cited as ATr.@   Documents that were submitted during this 
proceeding constitute exhibits to the hearing transcript and shall be cited as AEx.@   
Documents submitted by the individual are lettered and documents submitted by DOE are 
numbered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that restoring the 
individual’s access authorization would not endanger the common defense and security 
and would be clearly consistent with the national interest.  10 C.F.R. ' 710.27(a).  The 
specific findings that I make in support of this determination are discussed below. 
 

A. Findings of Fact 
 

The individual witnessed the terrorist attack on September 11, 2001, and several of his 
colleagues died that day.  His then employer suffered financially in the aftermath of the 
attack, and laid off many employees, including the individual.  Ex. 12 (PSI) at 35-37.  He 
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then moved to another state and, in November 2002, he began to work for a DOE 
contractor.   Ex. 11; Ex. 7 (Report) at 6; PSI at 102.  He completed a Questionnaire for 
National Sensitive Positions (QNSP) in September 2003, and in 2005 he was granted a 
clearance at the request of his employer after a PSI mitigated some financial and 
behavioral issues.  Ex. 3; Ex. 11; Ex. 6.   
 
In 2005, the individual had problems getting along with his co-workers and was unhappy 
with what he perceived as a hostile environment at his workplace and with the way that he 
was treated by his managers.  PSI at 11; Ex. 4 at 4, 10; Report at 2, 7.   Around this time, 
the individual also began to experience problems with depression, sleeplessness, social 
withdrawal, stress at work and severe back pain.  Ex. 4 at 6.   The individual visited the 
Employee Assistance Program (EAP) counselor to discuss his problems and at the 
suggestion of the counselor he began to see a psychologist in June 2007.  PSI at 31; Ex. 4 
at 6; Ex. 8.  The back pain required emergency spinal surgery, and his primary care doctor 
prescribed anti-anxiety medication prior to the surgery to relieve his fears of anesthesia.   
Ex. 3 at 3; Ex. 4 at 7.  After surgery in August 2007, the individual showed symptoms of 
depression—he withdrew from his friends, stayed at home when he was not working, quit a 
part-time job that he had enjoyed, did his grocery shopping late at night, and ordered most 
of his meals from take-out restaurants.  Ex. 4 at 1, 7.  As a result, he gained a substantial 
amount of weight.  Id. at 7.  
 
The individual continued to experience problems interacting with his co-workers and his 
managers and, as a result, the individual’s supervisor scheduled a disciplinary action 
meeting on November 18, 2008.  The individual, the supervisor, and a third employee 
attended. During the meeting, the supervisor informed the individual that he was being 
reprimanded for refusing to complete work.  PSI at 13. The individual began to laugh 
hysterically.  The individual, who was suffering from acid reflux, asked for someone to 
retrieve his medication from his office.  When the supervisor asked the individual to sign a 
document regarding their conversation, the individual noted that one of his pets had died 
one year earlier on that same date, and began to cry.  According to the others at the 
meeting, the individual was shaking, gasping, crying and laughing hysterically.  Ex. 5 at 3.   
The supervisor and the other attendee at the meeting were alarmed and frightened by the 
individual’s behavior.  The supervisor put the individual on 30 days of administrative leave 
without pay based on his allegedly erratic behavior.  The supervisor and the other attendee 
documented the meeting and sent an Incident Report to the LSO on December 1, 2008.  
Ex. 10.    
 
As a result of the Incident Report, the LSO scheduled a PSI with the individual in December 
2008.  During the PSI, the personnel security specialist asked the individual about some 
comments that his colleagues had attributed to the individual during office conversations 
and questioned the individual about his relationship with his co-workers.  One of the 
colleagues told the background investigator that the individual and his co-workers had 
discussed shooting people from the rooftop across the street as they entered the office in 
the morning.  PSI at 96, 124; Ex. 10.  The individual admitted that he had told his 
colleagues “Do I have to shoot myself to get some cooperation from you people?”  PSI at 
101-102.  He also confirmed that his colleagues had labeled him as the person most likely 
to come to the office with a gun and shoot people because he is often angry.  Further, the 
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individual admitted that he had once or twice kicked a chair in anger and thrown paper on 
the floor at work.  PSI at 110.   Notwithstanding the above, the individual maintained that he 
never intended to harm anyone and that all of the comments were made in jest.  Id. at 128, 
132, 133.  
 
As a result of the concerns remaining after the PSI, DOE scheduled a psychological 
evaluation in February 2009 with a DOE consultant-psychologist.  The psychologist 
interviewed the individual and also administered two psychological tests.  Tr. at 187; Ex. 7 
(Report) at 10.  Results of the interview reflected significant psychological stress.  Report at 
11. The psychologist completed a report of her interview and concluded that the individual 
suffered from Adjustment Disorder, Chronic, and that his emotional state was such that it 
may cause a significant defect in his judgment or reliability. Report at 12.1  

 

B.  DOE=s Security Concerns 
 
Criterion H relates to a security concern that an individual diagnosed with certain emotional 
conditions can suffer an impairment of his judgment, reliability, or trustworthiness, including 
emotionally unstable or violent behavior.  In this case, the security concern related to 
Criterion H is validated by the diagnosis offered by the DOE psychologist, a duly qualified 
mental health professional.  See Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information, Assistant to the President for National Security Affairs 
(December 29, 2005) (Guidelines), Guideline I, ¶ ¶ 27, 28(a), 28(b).  Under Criterion L, the 
LSO alleges that the individual discussed violence toward his colleagues and that he 
displayed erratic and hysterical behavior during a meeting.  The individual acknowledged 
making remarks about violence and making remarks that could be interpreted as referring 
to committing suicide.  The concern is that conduct involving questionable judgment can 
raise questions about an individual’s reliability, trustworthiness, and ability to protect 
classified information. The individual has admitted the statements mentioned in the 
Statement of Charges, and the charges under Criterion L are also validated.  Guideline E, ¶ 
¶ 15, 16 (d) (2).  Therefore, DOE=s security concerns are valid and the agency has properly 
invoked Criteria H and L in this case. 

 
C.  Hearing Testimony 
 
1. Character Witnesses   
 
The individual called three former colleagues and friends as witnesses at the hearing.  All of 
the friends described him as a reliable, trustworthy person with an excellent work ethic.  Tr. 
at 21, 67, 75-80, 90.  They believe that he handled stress properly, took his work seriously, 
and was very professional in the workplace.  However, all admitted that the individual could 
be considered abrasive and brutally honest, to the point that he irritated others in his office. 
 The individual’s former supervisor described the office environment as staffed by many 

                                                 
1 Adjustment Disorder is defined as “the development of emotional or behavioral symptoms in response to an 
identifiable stressor(s) occurring within 3 months of the onset of the stressor(s).  The behaviors are clinically 
significant as evidenced by marked distress in excess of what would be expected; significant impairment in 
social or occupational functioning.”  Ex. 7 (Report) at 12.   
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sensitive people who worked “crazy hours,” and fraught with low morale and tension 
between employees and managers.   Id. at 43-84.   The witness explained that the 
environment at the office was so stressful and unprofessional that he himself had quit and 
moved to another job.  The witness corroborated the individual’s statement that other 
employees also engaged in conversations about violent acts, and he testified that he 
believed the other employees had overreacted to the individual’s statements.   Id. at 83. 
   
2. The Individual 
 
During his testimony, the individual explained his behavior in the workplace and attempted 
to put his seemingly threatening behavior and comments into perspective.  He stated that 
the tragedy of September 11th inspired him to work in computer security.  Although he liked 
his work, his workplace had many morale problems and many other employees considered 
him to be very brusque, brutally honest, anti-social, and intimidating.  The atmosphere at 
his workplace was so stressful that he began to suffer physically and psychologically and 
sought the help of a psychologist in June 2007.  Tr. at 147.   When he found out that his 
back pain required spinal surgery, he developed a fear of anesthesia, and had to take anti-
anxiety medication to allay his fears.  Id. at 143, 152.  During sessions with the 
psychologist, he discussed work stress, family, and the events of September 11th.   The 
individual found these sessions to be very helpful.  Id. at 148-150.  However, he attended 
his last session in January 2009 because he was on leave without pay and could no longer 
afford to continue.  Id. at 149-175. 
 
The individual explained that he and his colleagues often discussed personal security 
because their office was located in a high crime area.  In a recent incident, strangers 
entered their building, asked an employee a question, and then left the premises.  An 
employee called the police, who arrived at the facility and found individuals with ski masks 
and guns in the parking lot.  Id. at 128.  This incident prompted frequent conversations 
about the lack of security, and the individual’s comments about snipers occurred during 
one of these conversations.  Id. at 128-133.  The individual admitted that he is a physically 
large and verbally aggressive person, and that this intimidated his colleagues.   Id. at 138.  
He said that he made off-hand comments in jest, but that his colleagues did the same.  Id. 
at 133.  The individual admitted that he discussed the possibility of certain violent acts, but 
denied ever saying that he would actually shoot anyone or commit a violent act.  Id. at 128-
133.  The individual admitted that he does feel that people are out to get him.   Id. at 171.    
 
The individual also testified about his behavior at the reprimand meeting and insisted that 
he did not behave erratically that day.  Rather, he testified that his odd behavior was due to 
the extreme pain and burning sensation associated with his acid reflux condition, which left 
him on the verge of vomiting.  Tr. at 111.  In addition, he experienced a high level of stress 
about the subject matter of the meeting.  According to the individual, his condition improved 
in 20 to 30 minutes after he took his acid reflux medication.  Id. at 11-113. He laughed 
during the meeting because he thought the meeting was “ridiculous.”  Id. at 118.  The 
individual testified that he cried because of his physical pain, and not because of the death 
of his pets.  Id. at 123.  He admitted becoming emotional at times and sweating profusely 
during the meeting, but denied that he was crying when he talked about his pet passing 
away.  Id. at 121.   
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The individual testified that his current lifestyle is much improved and that he no longer 
experiences stress or anxiety from his workplace or from any health issues.  Tr. at 174.   
He has moved back to the state where he lived at the time of the September 11th tragedy, 
reunited with old friends, secured a higher paying job, and reduced his debt level almost to 
zero.  Id. at 173.  He had a good experience with his psychologist and would not hesitate to 
consult another should the need arise.  Id. at 175.  He was able to overcome trauma from 
September 11 and the negative environment of his former job, move back to his old home 
and find success at a new job.  Id. at 178.  He now manages stressful situations by 
removing himself from them.  Id. at 142. 
     
3. The DOE Psychologist 
 
The DOE psychologist was present during the entire hearing.  She discussed her January 
2009 interview with the individual.  Id. at 181.  The psychologist noted that although the 
individual claimed to get along well with his colleagues, she was in possession of reports 
where others described him as verbally abusive to colleagues and customers.  Id. at 185.  
After evaluating the interview and tests, she concluded that the individual’s behavior was 
competitive and hostile and she arrived at a diagnosis of Adjustment Disorder, the 
development of emotional problems in response to an identifiable stressor.  The individual 
had described several stressors to her including his presence on a plane that was hijacked 
in 2000, the loss of his pets, spinal surgery, excessive weight gain, a poor relationship with 
his family and work stress.   
 
The psychologist opined that the individual would have handled situations better had he 
been able to continue his therapy after January 2009.  However, she was not concerned 
that he stopped treatment because he was on leave without pay and needed the money to 
survive.  Id. at 211.  Nonetheless, she concluded that he is now much improved--he has a 
better job with less stress, he is getting out of debt, he no longer has difficulty with his 
colleagues, he is reuniting with old friends, and he is losing weight.  Id. at 197.  There is no 
evidence of any further difficulties.  Id. at 198.  In fact, he is currently living in a state that 
was formerly the site of much personal trauma for him, and he seems to be very well 
adjusted and successful.  After reading a letter from his current employer, the psychologist 
concluded that the individual is getting along well with his colleagues there.  Ex. A; Tr. at 
204.  Thus, the psychologist concluded that the individual has demonstrated adequate 
stability and no longer has an illness or mental condition which causes a significant defect 
in his judgment or reliability.  Id. at 208-213.   She concluded that he is in remission and 
has now adjusted to dealing with stressors so that they do not impact him negatively.  Id. at 
198.  She found that he has a low probability of recurrence of the adjustment disorder.  
Finally, she found it a positive sign that he has consulted a mental health professional for 
help in the past and would do so again if necessary.  Id. at 210. 
 
 
 
 
D. Evidence of Rehabilitation and Reformation 
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The individual offered witness testimony to support his assertion that he has a new lifestyle 
and he no longer experiences the stressors that formed a basis for a diagnosis of 
adjustment disorder.  The psychologist listened to the testimony of the individual and all of 
the witnesses and concluded that the individual was in full remission from his diagnosis and 
no longer had a mental condition that would cause a significant defect in his judgment 
reliability.       
 
I was persuaded by the credible testimony of the psychiatrist, the individual, and his 
witnesses and I conclude that the individual has mitigated the security concerns of Criterion 
H arising from the diagnosis of adjustment disorder.  See Guidelines, ¶ 29 (c) (recent 
opinion by a duly qualified mental health professional employed by government that 
previous condition is in remission and has a low probability of recurrence).  The 
psychologist testified persuasively that he no longer has a diagnosable mental illness and 
that there is a low probability of recurrence of the adjustment disorder.  I find that the 
individual has demonstrated that he now reacts appropriately to stress and displays no 
significant impairment in his social or professional life.  The individual testified that he is 
happy with his current job and his new life in the state where he had lived previously.  
There is no evidence in the record of any problems with his current colleagues and he 
credibly testified that he would not hesitate to consult a mental health professional should 
the need arise.  
 
As for the personal conduct issues, the individual explained them as a reflection of his 
brusque personality.  He has taken positive steps to alleviate the stressors that caused the 
inappropriate behavior.  Specifically, he now has a less stressful job and satisfying social 
and professional interactions.  He no longer has the serious health issues that caused his 
anxiety and contributed to his weight gain and withdrawal from his friends.  Therefore, I find 
that behavior is unlikely to recur.  He had a positive experience with his former 
psychologist, and has credibly testified that he would seek help again if necessary.  See 
Guidelines, ¶17 (d) (individual acknowledged behavior and has taken positive steps to 
alleviate the factors that caused the inappropriate behavior, and such behavior is unlikely to 
recur).   He credibly explained the allegations that he threatened workplace violence as 
misinterpretation of his participation in idle office chats.  Former colleagues corroborated 
his testimony that such conversations were routine in their workplace and that the individual 
was not a violent person. The individual admitted that his past behavior may have seemed 
aggressive to some, and has learned to remove himself from stressful situations in order to 
avoid any problems.  He also credibly explained his behavior during the reprimand meeting 
as the result of an acid reflux condition which caused him to belch and gasp often, and 
caused such severe stomach pain that he needed medication.  In summary, I find that the 
individual no longer exhibits unusual behavior in response to stress and that he has 
mitigated the Criterion L security concerns regarding his conduct. 
 

II. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. ' 710.8 (h) and 
(l).  However, as fully explained above, I find that the individual has mitigated the legitimate 
security concerns of the LSO.  Thus, in view of these criteria and the record before me, I 
find that restoring the individual=s access authorization would not endanger the common 



 
 

- 8 -

defense and security and would be consistent with the national interest.  Accordingly, I 
conclude that the individual’s access authorization should be restored.  Any  
party may seek review of this Decision by an Appeal Panel under the procedures set forth 
at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 4, 2010 
 
 

 
 

 
 
 

 
 



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

                                                             November 9, 2009       

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 26, 2009

Case Number: TSO-0778

This Decision concerns the eligibility of XXXXXXXXXXXXXXXXXXX (the Individual) to
obtain an access authorization.1/  The regulations governing the individual’s eligibility are
set forth at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material.”  This Decision will consider
whether, based on the testimony and other evidence presented in this proceeding, the
Individual is eligible for access authorization.2/  After reviewing the evidence before me,
I find that the Individual should not be granted access authorization.  

I. Background

This administrative review proceeding began when a Department of Energy (DOE) Local
Security Office (LSO) denied the Individual access authorization based upon derogatory
information in its possession that created substantial doubt pertaining to his eligibility.  In
accordance with 10 C.F.R. § 710.21, the LSO subsequently issued a Notification Letter that
included a statement of the derogatory information causing the security concern.  The
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3/  Criterion F refers to information indicating that an individual “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications statement,
a personnel security interview, written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding eligibility for DOE access authorization.”

10 C.F.R. § 710.8(f).  

4/  Criterion K refers to information indicating that an individual has “trafficked in, sold,
transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule
of Controlled Substances established pursuant to section 202 of the Controlled Substances Act of
1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
or administered by a physician licensed to dispense drugs in the practice of medicine, or as

otherwise authorized by Federal law.”  10 C. F. R. § 710.8(k). 

5/  Criterion L refers to information indicating that an individual has “engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security.  Such conduct or circumstances include, but are not limited
to, criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation of
any commitment or promise upon which DOE previously relied to favorably resolve an issue of
access authorization eligibility.”  10 C.F.R. §710.8(l).  

Notification Letter cited security concerns related to § 710.8(f), (k), and (l) (Criteria F, K,
and L).   

The derogatory information supporting the Criterion F 3/ security concern states that the
Individual admitted during a December 30, 2008, Personnel Security Interview (PSI) that
he lied on the Questionnaire for National Security Positions (QNSP) regarding his illegal
drug use.  Notification Letter dated May 13, 2009, Enclosure 1 at 1.  

The derogatory information supporting the Criterion K 4/ security concern states that the
Individual admitted at that same PSI that he used marijuana as recently as November 2007.
Notification Letter, Enclosure 1 at 1.  Further, the Notification Letter stated that the
Individual admitted that he used marijuana one to two times per year between 1999 and
2004 and one time per year between 2004 and 2007.  Notification Letter, Enclosure 1 at 1.
Finally, the Notification Letter stated that the Individual admitted to using hallucinogenic
mushrooms one time in 2001 and one time in 2003.  Notification Letter, Enclosure 1 at 1.

The derogatory information supporting the Criterion L5/ security concern states that the
Individual admitted that his wife continued to use marijuana, and therefore, marijuana was
present in his home.  Notification Letter, Enclosure 1 at 2.  In addition, in December 2008,
the Individual allowed his cousin to smoke marijuana in his automobile.  Notification
Letter, Enclosure 1 at 2.  Also, the Notification Letter stated that the Individual did not
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6/  This testimony differs from his statements in the PSI in which he said he used marijuana one or
two times a year between 1999 and 2004 and one time a year between 2004 and 2007.  DOE Ex. 3
at 63-67, 73-75.

have a problem with his wife and cousin using marijuana.  Finally, the Notification Letter
noted that the Individual indicated that “he did not like to give concrete answers”
regarding his future intentions about illegal drug use.  Notification Letter, Enclosure 1 at
2.  

The Notification Letter informed the Individual that he was entitled to a hearing before a
Hearing Officer, in order to respond to the information contained in that letter.  Upon
receipt of the Notification Letter, the Individual requested a hearing, and that request was
forwarded to the Office of Hearings and Appeals (OHA).  The OHA Director appointed
me the Hearing Officer in this matter, and I conducted a hearing in this case in accordance
with 10 C.F.R. § 710.25(e) and (g).

At the hearing, the Individual represented himself.  He testified on his own behalf and
presented the testimony of his wife, one co-worker, and two friends.  The DOE Counsel
presented no witnesses, but entered five exhibits into the record. 

II. The Hearing Testimony

A.  The Individual 

The Individual testified that he has been working for DOE since November 2007.  Hearing
Transcript (Tr.) at 7.  Regarding his illegal drug use, he testified that he used mushrooms
one time in 2001 and one time in 2003.  Tr. at 31.  The Individual testified that he used
marijuana one to two times a month from 1999 to 2007.6/ Tr. at 32.  He gave up marijuana
in May 2007.  Tr. at 32.  His prior attitude was that getting arrested for using marijuana was
like getting a speeding ticket.   Tr. at 33.  He believed the punishment for being arrested for
using marijuana was equivalent to a “slap on the wrist.”  Tr. at 33.  

The Individual testified that he understands DOE’s concerns with people who use drugs
and he will never use illegal drugs again.  Tr. at 33.  He also testified that he will not
tolerate anyone using illegal drugs around him.  Tr. at 35.  No one he associates with uses
drugs.  Tr. at 37.  His wife stopped using marijuana two to three months prior to the
hearing.  Tr. at 33.  The Individual testified that she stopped smoking marijuana for herself.
Tr. at 35.  

When the Individual was asked why he falsified his drug usage on the QNSP, he testified
that he was afraid of getting arrested.  Tr. at 12, 30.  He also stated that he did not think the
question was important.  Tr. at 12.  He testified that he did not read the question carefully
and he thought the question asked if he had ever been convicted for his drug use.  Tr. at
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13.  In addition, he stated that he thought if he said “no,” the process would be quicker. 
Tr. at 13, 30.  He testified, “The least amount of information I divulged, the faster it would
go through.”  Tr. at 15.  He testified that he does not like people that lie.  Tr. at 95.  He
stated that he no longer has any contact with his mother-in-law because she is a chronic
liar.  Tr. at 95.  

B.  The Individual’s Wife 

The Individual’s wife testified that they have been married for five and a half years.  Tr. at
45.  She testified that she has known the Individual for seven years.  Tr. at 45.  He does not
use illegal drugs anymore.  Tr. at 47.  He stopped because college life was over.  Tr. at 47.

The wife testified that she “stopped using marijuana a few months ago.”  Tr. at 51.  She
used to smoke marijuana in the evenings.  Tr. at 51.  She has removed all drug
paraphernalia from their residence.  Tr. at 51.  The Individual was not around when she
used marijuana.  Tr. at 50-51.  She is a student now.  Tr. at 51.  

The wife testified that the Individual does not keep secrets from her.  Tr. at 48.  His wife
testified that he is honest with her, but he does not talk to her about his work.  Tr. at 48, 49.
He is very blunt with people, even if it will hurt their feelings.  Tr. at 49.  She testified that
she believes he falsified his answer on the QNSP because he did not think the question was
important.  Tr. at 50.  The wife testified that the Individual does not tolerate people who
lie.  Tr. at 95.  They no longer speak to her mother, because her mother lies.  Tr. at 95.  

C.  The Individual’s Friends

The first friend testified that they met two and a half years ago through a mutual
acquaintance.  Tr. at 57.  They see each other two to three times a week.  Tr. at 60.  The
Individual has not used drugs since they met, even though he has been asked if he wished
to purchase illegal drugs.  Tr. at 63.  The Individual has never expressed a desire to use
illegal drugs.  Tr. at 63.  The first friend testified that he never saw the wife use any illegal
drugs.  Tr. at 65-66.  The friend testified that he can always count on the Individual to do
as he says he is going to do.  Tr. at 59.  He never tells lies.  Tr. at 60.  The first friend testified
that he believes that the Individual did not understand how serious the QNSP was.  Tr. at
62.  

The second friend testified that they have been friends for five to six years.  Tr. at 70.  He
sees the Individual weekly.  Tr. at 76.  He trusts the Individual with his secrets.  Tr. at 71.
He testified that the Individual has not used illegal drugs since he started with the DOE.
Tr. at 73.   He stated that the Individual does not associate with the same friends with
whom he used drugs in the past.  Tr. at 73.  No one uses drugs around the Individual.  Tr.
at 74.  The second friend testified that he has not seen the Individual’s wife use illegal
drugs in more than six months.  Tr. at 77.  
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D.  The Individual’s Co-Worker

The Individual’s co-worker testified that they have worked together for two years.  Tr. at
80.  He does not believe that the Individual fully understood the seriousness of the process.
He believes the Individual is very trustworthy.  Tr. at 82-83.  The co-worker does not
believe the Individual would try to hide anything.  Tr. at 85.  They have socialized a couple
of times.  Tr. at 87.  He has not seen any drug use by the Individual.  Tr. at 88.  The co-
worker testified that “I know that he selectively does not want to hang out with people
doing drugs.”  Tr. at 88.  He testified that he “knows” the Individual’s wife was not using
illegal drugs as of the time of the hearing.  Tr. at 88.  

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case,
in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  In this type of proceeding, the burden is on the individual to come
forward at the hearing with evidence to convince the DOE that granting or restoring his
access authorization “would not endanger the common defense and security and would
be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring
of a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly
consistent with the interests of the national security test” for the granting of security
clearances indicates that “security-clearance determinations should err, if they must, on the
side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption
against the issuance of a security clearance).  Consequently, once a security concern has
been found to exist, the individual has the burden of going forward with evidence to rebut,
refute, explain, extenuate, or mitigate the allegations.  Personnel Security Hearing, Case No.
VSO-0005, aff’d, (1995).  See 10 C.F.R. § 710.7(c).  In the end, like all OHA Hearing Officers,
I must exercise my common sense judgment in determining whether an individual’s access
authorization should be restored or granted after considering the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  Therefore I must consider whether the Individual has
submitted sufficient evidence of mitigation to resolve the security concerns raised by his
falsification and drug use.

IV.  Findings and Conclusions

A.  Criterion F

The White House issued the Adjudicative Guidelines on December 29, 2005, and made
them applicable to the entire federal government.  The Adjudicative Guidelines list causes
for concern and possible mitigation of those concerns in the process of granting and
retaining an access authorization.  The corollary to Criterion F of the Part 710 regulations
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is Guideline E of the Adjudicative Guidelines.  In pertinent part, Guideline E states the
following conditions which could raise a security concern, “deliberate omission,
concealment, or falsification of relevant facts from any personnel security questionnaire .
. . used to conduct investigations, . . . determine security clearance eligibility or
trustworthiness.”  As support for this Criterion, the LSO relied upon the Individual’s
admission during a December 30, 2008, PSI that he falsified answers on the QNSP
regarding his illegal drug use.  DOE Ex. 1, Enclosure 1 at 1.  

In evaluating a Criterion F case involving falsifications, based upon conditions outlined in
the Adjudicative Guidelines and our case law, I must consider factors such as whether the
individual came forward voluntarily to renounce his falsifications, the length of time the
falsehood was maintained compared to the length of time the individual has been honest,
whether there is a pattern of falsifications, the amount of time that has transpired since the
individual’s admission, and whether the individual was advised regarding the security
clearance process.  See Personnel Security Hearing, Case No. TSO-0668, February 3, 2009, and
cases cited therein.  See also Adjudicative Guidelines, Guideline E ¶ 17(a)-(d).   

The Individual testified that he did not think the QNSP was important.  He also claimed
that he did not purposely hide his drug use, and he misunderstood the QNSP question to
be if he had ever been convicted of drug use.  Conversely, he stated that he was afraid that
he would be arrested for admitting he used an illegal substance and that he thought the
process would be accelerated if he divulged “the least amount of information.”  

I find that the Individual deliberately falsified relevant and material information on his
QNSP.  He falsified information when he denied that he had ever used an illegal substance.
At the hearing, he admitted that he falsified the QNSP.  His explanations of why he
falsified the information are weak and contradictory.  Further, he admitted at the hearing
that he lied during the PSI when he stated that he used marijuana one to two times a year.
He stated at the hearing that he actually used marijuana one to two times a month.  Tr. at
32.  

Further weighing against mitigation, I find that the Individual did not come forward
voluntarily but rather told the truth about his illegal drug use only when confronted at the
PSI.  Also, he maintained his lie for nine months, from July 2008 to December 2008.  At the
PSI, he minimized his use and was not totally honest with DOE when he gave inconsistent
and contradictory responses regarding his reasons for falsifying his drug use on the QNSP.
Finally, the Individual’s lies on the QNSP and again at the PSI shows a pattern of
willingness to falsify information to the DOE.   I find nothing significant in the record
weighing in favor of mitigation.  Accordingly, I find that the Individual has failed to
mitigate the Criterion F security concerns.
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B.  Criterion K

The corollary to Criterion K of the Part 710 regulations is Guideline H of the Adjudicative
Guidelines.  In pertinent part, Guideline H states that illegal drug use could raise a security
concern.  The LSO raised a Criterion K security concern in this case based upon the
Individual’s use of marijuana between 1999 and 2007.  

In evaluating a Criterion K case involving illegal drug use, based upon conditions outlined
in the Adjudicative Guidelines and our case law, I must consider factors such as the length
of time since the last reported drug usage, the frequency of the drug usage, whether the
individual has disassociated from drug-using associates, and whether the individual has
changed the environment where he used drugs.  See Personnel Security Hearing, Case No.
TSO-0764 (2009).  See also Adjudicative Guidelines, Guideline E ¶ 26(a), (b). 

When confronted at the PSI by reports of his illegal drug use, the Individual admitted that
he used marijuana and mushrooms.  However, his hearing testimony regarding his use of
marijuana contradicts his statements during the PSI and the derogatory information on
which the Notification Letter is based.  At the PSI, he originally stated that he used
marijuana one to two times a year between 1999 and 2007.  DOE Ex. 3 at 63-67, 73-75.  At
the hearing, he stated that he used marijuana one to two times a month between 1999 and
2007.  Tr. at 32.  He testified that he last used marijuana in May 2007.  His wife confirmed
that testimony.  All three of his other witnesses testified that they have not seen him using
marijuana since he started working at DOE.  I am not persuaded, however, by the
Individual’s testimony or that of his witnesses.  The Individual told the interviewer at the
PSI that he used marijuana one to two times a year.  At the hearing, he testified that he
used marijuana one to two times a month.  One witness testified that he has never seen the
Individual’s wife use marijuana during a time when she admitted she was using marijuana.
Yet, that witness also testified that he has not seen the Individual smoking marijuana
during the last two years.  Given this weak and wavering testimony, I cannot find that the
Individual has given believable testimony about his last use of marijuana or that his
witnesses have corroborated the date of his last marijuana usage.  

Further, I am not persuaded that the Individual is so far removed from his marijuana use
that it will not recur.  As I indicated above, he has not corroborated the date of his last use.
His drug usage was frequent during the time he was using marijuana.  At the hearing, he
testified that he used marijuana one to two times a month.  Further, he has not
disassociated himself from all drug-using associates.   Until three months prior to the
hearing, his wife was still admittedly using marijuana.  The Individual stated that he
continues to see his cousin who is still using marijuana and, as recently as December 2008,
his cousin smoked marijuana in the Individual’s car.  Weighing all the factors together, I
find that the Individual has not mitigated the Criterion K security concern regarding his
illegal drug use.
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7/  The LSO also raised a security concern to the effect that the Individual could not confirm that
he would never use marijuana again in the future.   While the Notification Letter states that the
Individual could not positively confirm that he would not use marijuana in the future, I disagree.
This concern is not borne out by his actual statements at the PSI.  At the PSI, the Individual
stated,“It’s so hard to give concrete answers on future events, but . . . I’m never gonna use it again.
I have the fullest intentions of not smoking again, even if I . . . got a job that didn’t have drug
testing, . . . I don’t intend to jump back on the bandwagon just because I can.”  DOE Ex. 3 at 90.  I
am convinced that he did positively state that he would not use marijuana again, contrary to the
allegation in the Notification Letter.  Tr. at 33.  Even though I believe that the LSO failed to raise
a valid Criterion L security concern on this small point, I am not convinced by his direct statements
that he will not use marijuana again.  Accordingly, I will give no further consideration to the issue
of his future intentions on further use. 

C.  Criterion L

The Notification Letter raised a Criterion L security concern in this case based upon the
Individual’s association with his wife and cousin, both of whom continued to use illegal
drugs.7/  Criterion L includes circumstances that tend to show that an individual is not
“honest, reliable or trustworthy” or is subject to “pressure or coercion.”  

As to the LSO’s claim that the Individual is associating with people who continue to use
illegal drugs, the Adjudicative Guidelines state that association with a person who is
involved in criminal activity could raise a security concern.  Adjudicative Guidelines
¶ 16(g).  To mitigate such a security concern, the individual could show that the association
with such a person has ceased.  Adjudicative Guidelines ¶ 17(g).  In this case, the LSO
raised the Criterion L concern because the Individual’s wife was still using marijuana as
recently as the spring of 2008.  In addition, the Individual admitted that he allowed his
cousin to smoke marijuana in his car in December 2008.  

I found the wife’s testimony regarding her cessation of marijuana usage weak.  The
Individual testified that his wife stopped using marijuana two to three months prior to the
hearing.  She testified that she stopped using marijuana a few months prior to the hearing.
This self-serving testimony is too broad to be convincing in this case.  Further, I am
troubled that she claims to have stopped only two to three months prior to the hearing.
Although she testified that she stopped smoking marijuana because she is a student now
and it is something she no longer wants to do, I am not persuaded that her claimed
cessation is not in part motivated by the Individual’s current attempt to be granted a
security clearance.  Moreover, the other witnesses gave no solid testimony that the
Individual’s wife has stopped using marijuana.  The first friend testified that he never saw
the wife use marijuana.  The second friend testified that he had not seen the wife use illegal
drugs in more than six months.  The co-worker testified that the wife was not using illegal
drugs as of the date of the hearing.  The co-worker’s testimony was not convincing to me
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because he admitted that he had met the Individual’s wife only two times and did not
social with the Individual.  Accordingly, I am not convinced that she has stopped using
marijuana as of the time of the hearing.  

As to his cousin’s usage, the Individual testified that in the future, he would ask his cousin
if he had any marijuana in his possession and tell him to dispose of it.  Given the overall
weak testimony regarding marijuana use in this case, I do not afford the Individual’s
testimony on this point much weight.  Based on the Individual’s association with his wife
and cousin, I find that he has not mitigated the Criterion L security concern.

V. Conclusion

As the foregoing indicates, the Individual has not resolved the Criteria F, K,  and L security
concerns cited in the Notification Letter.  Therefore, I must conclude that the Individual has
not shown that granting him access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should not be granted at this time.  The parties may seek review of this decision by an
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: November 9, 2009



* The original of this document contains information which is subject to withholding from 
disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced 
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Hearing Officer’s Decision 

  
Case Name:  Personnel Security Hearing 
 
Date of Filing:  June 30, 2009 
 
Case Number:  TSO-0779 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1  In this decision, I will consider whether, on the basis of the 
testimony and other evidence in the record or this proceeding, the individual’s access 
authorization should be granted.  For the reasons discussed below, I have determined that the 
individual’s access authorization should not be granted. 
 
I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 

In the course of reviewing the individual’s application for access authorization, the local DOE 
security office (LSO) received derogatory information concerning the individual’s history of 
alcohol use.  The derogatory information, which included arrests for driving while intoxicated, 
drunk and disorderly conduct, and reporting for duty intoxicated, raised concerns for the LSO 
about his eligibility for a security clearance.  After conducting a Personnel Security Interview 
(PSI) with the individual, the LSO determined that he had not resolved its concerns, and referred 
him to a DOE-sponsored psychiatrist (DOE psychiatrist) for an evaluation. The DOE psychiatrist 

                                                 
1     Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
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evaluated the individual in January 2009, and issued a report in which she expressed her opinion 
that the individual suffered from alcohol dependence.   

 

The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
DOE’s possession created a substantial doubt concerning his eligibility for access authorization.  
Specifically, the LSO characterized this information as indicating that the individual suffered 
from alcohol dependence, a mental illness or condition that may cause a defect in significant 
judgment or reliability, and that he engaged in unusual conduct that tends to show that he is not 
honest, reliable, or trustworthy.  DOE Exhibit (Ex.) 1 (citing 10 C.F.R. § 710.8 (h), (j), and (l)).2   
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of the Office of Hearings and Appeals appointed 
me as the Hearing Officer in this matter on July 1, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, five supervisors and co-workers, his alcohol dependency counselor, and the 
DOE psychiatrist.  The transcript of the hearing will be hereinafter cited as “Tr.”  The LSO 
submitted ten exhibits into the record prior to the hearing, and the individual submitted 14 
exhibits prior to the hearing, one exhibit at the hearing and an affidavit after the hearing. 
 
II.   Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to the individual’s access authorization 
eligibility in favor of national security.  Id.  
 

                                                 
2   Criterion H relates to information that a person has “[a]n illness or mental conditional of a nature which, 

in the opinion of a . . . licensed clinical psychologist, causes or may cause a significant defect in judgment or 
reliability.”  10 C.F.R.§ 710.8(h) (Criterion H).  Criterion J relates to information that a person has “been, or is, a 
user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R.§ 710.8(j) (Criterion J).  Criterion L relates, in 
relevant part, to information that a person “[e]ngaged in any unusual conduct or is subject to any unusual 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of the national security . . . .”  10 C.F.R. § 710.8(l) (Criterion L).   
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I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 
individual’s access authorization should not be granted.  The specific findings that I make in 
support of this decision are discussed below.   
 
III.   The Notification Letter and the Security Concerns 
 
In the Notification Letter, the LSO set forth its concerns regarding the individual’s eligibility for 
access authorization and the facts that support each of those concerns. The LSO cited the 
following derogatory information as a basis for its security concerns under Criteria H and J.  
Ex. 1.  The Notification Letter stated that the individual had consumed large amounts of alcohol 
from the 1980s to the present and that he continued to drink alcohol even while participating in 
alcohol counseling in 2003.  In addition, the Letter listed five alcohol-related arrests and one 
alcohol-related domestic violence incident with which the individual has been charged since 
1989, and most recently for being intoxicated when reporting for duty in 2006.  The LSO also 
relied on the DOE psychiatrist’s opinion that the individual suffers from alcohol dependence 
with no evidence of rehabilitation or reformation.  See Ex. 6 (Evaluation Report).  As derogatory 
information underlying its Criterion L concerns, the LSO restated the alcohol-related arrests and 
drinking patterns it described as Criteria H and J concerns, and added that the individual’s 
excessive alcohol consumption contributed to his divorce, that he had improperly used a 
government credit card in 2002, that he had written a series of 36 worthless checks in 1988, and 
that he had tested positive for marijuana use in 1988.  
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding an individual’s eligibility for access authorization under 
Criteria H and J.  A mental condition such as alcohol dependence can impair a person’s 
judgment, reliability and trustworthiness.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 
National Security Affairs, The White House (December 29, 2005) (Adjudicative Guidelines) at 
Guideline I; Personnel Security Hearing, Case No. TSO-0357 (October 26, 2006).4  In addition, 
the excessive consumption of alcohol itself is a security concern because that behavior can lead 
to the exercise of questionable judgment and the failure to control impulses, which in turn can 
raise questions about a person’s reliability and trustworthiness.  See Adjudicative Guidelines at 
Guideline G; Personnel Security Hearing, Case No. TSO-0442 (July 25, 2007).   
 

                                                 
3     Those factors include the following:  the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, including knowledgeable participation, the frequency and recency of the conduct, the 
individual’s age and maturity at the time of the conduct, the voluntariness of the individual’s participation, the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuance or recurrence, and 
other relevant and material factors.   
 
4     Decisions issued by the Office of Hearings and Appeals after November 19, 1996, are available on the OHA 
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  
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I also find that the facts set forth above constitute derogatory information that raises national 
security concerns under Criterion L.  Conduct that involves questionable judgment and 
unwillingness to comply with rules and regulations—in this case, drinking to intoxication, 
driving while intoxicated, and being involved in altercations after drinking on several 
occasions—can raise questions about an individual’s reliability, trustworthiness and ability to 
protect classified information.  See Guideline E of the Adjudicative Guidelines.5   
 
IV.   Findings of Fact 
 
The individual began drinking when he was 14 or 15 years old.  Tr. at 13.  Both the quantity of 
alcohol and his tolerance to alcohol increased over time, until he reached a point in 2004 to 2006 
when he was consuming an average of four to five pints of bourbon a week.  Ex. 9 (Transcript of 
November 6, 2008, Personnel Security Interview) at 110-12.  Several nights a week, he would 
consume a pint of bourbon in the evening after work and either pass out or fall asleep.  Id. at 
114-16; Tr. at 94.  His alcohol consumption preceded a number of incidents that involved law 
enforcement personnel.  In 1989, he was charged with assault, battery, and drunk and disorderly 
conduct after consuming alcohol.  Ex. 9 at 160; Tr. at 92-93.  In 1992, a similar incident 
occurred.  Ex. 9 at 151-52; Tr. at 94.  In August 2002, the individual’s wife obtained a 
restraining order against him following an incident of domestic violence, which he admitted had 
been preceded by alcohol consumption.  Ex. 9 at 86-87; Tr. at 96.  In November of the same 
year, he was arrested for driving under the influence of alcohol.  Tr. at 98.  He was not convicted 
of DUI; he was intoxicated and waiting in his truck, with the engine and heater running, for a 
taxi to arrive to take him home.  Ex. 9 at 148-49; Tr. at 98.  He was arrested in 2004 for 
disorderly conduct after drinking three beers and then getting into a verbal argument with his 
girlfriend.  Ex. 9 at 152-54; Tr. at 100.  Finally, while still in the military in 2006, he was 
charged with Drunk on Duty, when, after drinking bourbon before going to sleep and then 
drinking more at 3:00 a.m., he reported for work at 5:00 a.m. in an inebriated state.   
 
Two of his arrests required him to attend alcohol counseling programs.  As a result of his DUI 
arrest in 2002, which was reduced to public intoxication, he participated in counseling from 
November 2002 to February 2003, during which time he remained sober.  Tr. at 98-99, 150.  He 
then resumed drinking on the weekends and, as stresses increased, so did his alcohol 
consumption.  Ex. 9 at 103-04.  Following his Drunk on Duty charge in 2006, he was again 
directed to attend a treatment program.  He admitted that he did not stay sober during the 
treatment.  Ex. 9 at 174.  He attended the program for approximately three months before he 
retired from the military.  Id. at 130-32, 175-76.  Once he left the military and moved to a new 
location, he discontinued all treatment.  Id. at 104, 135.  He stopped drinking alcohol on his own, 
however, on January 1, 2007, and remained abstinent for 13 months.  Id. at 102-03.  During a 
visit with his father in February 2008, he drank some beer.  Perceiving no ill effects from that 

                                                 
5       The non-alcohol-related derogatory information that the LSO listed under Criterion L, which involved 
engaging in improper financial transactions and using marijuana, on their face present legitimate national security 
concerns.  I note, however, that these incidents occurred in 1988 and 2002.  Neither the LSO nor the individual 
addressed any of these incidents in the course of this proceeding.  The stated derogatory information relates to 
events in the past, and there is no evidence in the record that any similar behavior has occurred since then.  On the 
other hand, however, the individual has not mitigated the security concerns that these incidents raise.  In any event, 
as set forth below, the individual’s alcohol-related behavior, which was the focus of this proceeding, raises 
significant security concerns under Criterion L that have not been mitigated. 
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consumption, he began drinking alcohol in a “monitored” manner, and did not become 
intoxicated during this period.  Id.  at 67 (testimony of wife); Ex. 9 at 146-48 (at time of PSI, 
individual was limiting himself to one six-pack per week).  In December 2008, the individual 
again stopped drinking, and has been abstinent since.  Tr. at 79-80 (testimony of wife).    
 
 
  
Because the November 2008 PSI did not resolve the LSO’s security concerns, the individual was 
referred to the DOE psychiatrist for an evaluation, which was conducted in January 2009.  In a 
report of her evaluation issued on January 22, 2009, the DOE psychiatrist diagnosed the 
individual as suffering from alcohol dependence, without adequate evidence of rehabilitation or 
reformation, as defined in the Diagnostic and Statistical Manual of the American Psychiatric 
Association, Fourth Edition, Text Revised (DSM-IV-TR).  Ex. 6 at 16-18.  The DOE psychiatrist 
stated in her report that as adequate evidence of rehabilitation, the individual could attend AA 
meetings at least twice a week for a year with a sponsor, followed by an additional year of 
complete abstinence from alcohol, or complete 50 hours of alcohol abuse treatment and 
counseling over six months, followed by an additional year and one-half of complete abstinence 
from alcohol.  In the alternative, the individual could achieve reformation from alcohol abuse, 
without participating in either of the suggested rehabilitation programs, by abstaining from 
alcohol for three years.  Id. at 19.  She also wrote that the individual had reported to her that he 
had stopped drinking alcohol after a family event in mid-December 2008, about one month 
before her evaluation, and that, while he believed he had had a problem with alcohol in his past, 
he felt that he no longer did.  Id. at 14-15. 
 
From December 2008 to May 2009, the individual consumed no alcohol and received no 
treatment related to his history of alcohol consumption.  Tr. at 138.  The individual first saw the 
DOE psychiatrist’s report in May 2009, during the course of this proceeding.  Id. at 137.  Soon 
thereafter, he entered an intensive outpatient substance abuse program and began attending 
Alcoholics Anonymous (AA) meetings.  Id. at 139-141.  He now attends AA meetings about 
twice a month.  Id. at 141.  He stated that he does not enjoy them or find them beneficial, 
because the participants appear to be dependent on the meetings themselves, whereas he was 
successfully abstinent without attending AA meetings.  He further stated that he does not need to 
participate in AA because he has no cravings for alcohol, and does not need a sponsor because he 
is not “on thin ice.”  Id. at 142.  In May 2009, he also requested that he be subjected to random 
alcohol testing.  He was not called for random testing, however, and in July and August had 
himself tested non-randomly several times; the results of those tests are all negative.  Id. at 113-
24, 149; Exs. A, F, G, N.  His most recent random test conducted by his employer was in 
June 2009, and the results of that test and earlier employer-ordered random tests were all 
negative.  Tr. at 159.    
 
At the hearing, the testimony of the individual’s friends and co-workers, as well as that of his 
wife, supports his testimony that he has remained abstinent since December 2008.  After hearing 
the testimony of the individual, his wife and his co-workers and friends, two expert witnesses 
testified:  the individual’s counselor and the DOE psychiatrist.  The counselor stated that she had 
been seeing the individual for three months.  She had initially diagnosed the individual with 
alcohol dependence, and continues to believe that is the correct diagnosis of his illness.  Id. at 
169.  She testified, however, that his treatment progress has exceeded her expectations, and that 
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he now has developed the insight that his alcohol use has caused many of the problems he has 
faced.  Id. at 165.  While her impression of the individual is that he has great willpower by 
nature, what he was lacking before but now has are the insight and the tools to recover from his 
dependence.  Id. at 167.  Her opinion is that the individual has achieved rehabilitation or 
reformation from his alcohol dependence.  Id. at 166.  She justified her position with her view 
that the individual has been abstinent since January 2007, despite an intervening period where 
he, like many recovering alcoholics, tested his own limits by drinking.  Id. at 165-66.  She further 
noted that his experimentation with alcohol in 2008, though ill-advised, was successful in that he 
managed to keep his consumption in control, and his success demonstrates to her that he had 
already developed some insight by that point.  Id. at 174-75.  She concluded that the individual’s 
prognosis is good, provided that he continues in an aftercare program, working on coping skills.  
Id. at 167, 171-72. 
 
After hearing all the testimony, and particularly that of the counselor, the DOE psychiatrist 
agreed with the counselor’s assessment that the individual’s prognosis had improved.  Id. at 177.  
Her opinion of the individual’s current status differed in a number of material aspects, however.  
She believed the individual was lacking insight into his illness when he began using alcohol 
again in February 2008:  he felt that he had power over alcohol, that he could control it, rather 
than it controlling him.  Id. at 178-79.  In fact, at the time of her January 2009 evaluation of the 
individual, she determined that, though he was motivated, he was not yet committed to 
abstinence.  Id. at 181-82.  The individual had been diagnosed as suffering from alcohol 
dependence rather than from alcohol abuse, and she had found that he fit that diagnosis very 
strongly, meeting six of the seven criteria stated in the DSM-IV-TR.  Id. at 182.  In light of that 
diagnosis, she considered the 2008 relapse more significant than the counselor did, and thus 
dated his current period of abstinence from December 2008 rather than from January 2007.  Id. 
at 184.  Moreover, though the DOE psychiatrist agreed with the counselor that insight is a critical 
predictor of recovery, she did not believe that the individual had gained insight into his alcohol 
dependence until fairly recently.  Because she determined that he lacked insight at the time of her 
evaluation, she calculated that the moment that he realized “now is the time to start [recovering]” 
was after January 2009 and possibly not until he started counseling in June.  Id. at 183.  In her 
opinion, remission from alcohol dependence must be pegged to that realization, and by any 
reckoning, the period of remission was significantly less than a year.  Id.  Because the individual 
had relapsed after maintaining abstinence for as long as 13 months in the past (from January 
2007 to February 2008), she would not feel confident that he would not relapse again until he 
was abstinent for at least that long a period in the future.  Id. at 185. 
 
On October 13, 2009, the individual submitted an affidavit into the record that he had continued 
to maintain his abstinence through October 10, 2009.  Affidavit of Individual, executed 
October 10, 2009.  On the basis of that affirmation, I find that he has been abstinent for 
approximately ten months. 
 
V.  Hearing Officer Evaluation of the Evidence 
 
A.  Criteria H and J 
 
Two experts in the diagnosis and treatment of substance abuse and dependence agree that the 
individual suffers from alcohol dependence.  At the hearing, the individual acknowledged that 
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alcohol has had a severe impact on his life, and he is committed to maintaining sobriety in the 
future.  The issue, then, is whether the individual has mitigated the security concerns that the 
LSO has identified as arising from this mental condition. 
 
An individual who is diagnosed with alcohol dependence may mitigate the security concerns 
raised by the condition through a demonstration of rehabilitation or reformation.  Rehabilitation 
from alcohol dependence includes satisfactory progress in a counseling or treatment program and 
elimination of alcohol consumption. Reformation from alcohol dependence includes 
acknowledgment of alcohol issues and the establishment of a pattern of abstinence.  See 
Adjudicative Guidelines at Guideline G, ¶ 23(b), (c), (d).  Mitigation may also be shown by 
demonstrating that “so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur or does not cast doubt on the 
individual’s current reliability, trustworthiness, or good judgment.”  Id. at ¶ 23(a).   
 
At the hearing, the individual testified about his motivation for addressing his alcohol problem.  
At earlier stages in his life, drinking alcohol was acceptable to him:  heavy drinking is common 
in the military, and he sought solace from an unhappy marriage.  Tr. at 27 (testimony of co-
worker), 120 (testimony of individual).  Now, however, he has a good marriage and finds 
support from his wife and, for the first time, from formal counseling.  Id. at 120, 122.  Both 
experts testified that motivation in not enough to prevent relapse; one needs insight and tools.  
The counselor’s opinion is that the individual now has both, but conditions her favorable 
prognosis on the individual’s continuing to participate in counseling.  Her conditional prognosis 
is not sufficient for me to conclude that the individual has mitigated the LSO’s concerns.  The 
DOE psychiatrist’s prognosis is even more tenuous.  By either of her measurements of the 
individual’s current success—his abstinence since December 2008 or his insight into his 
longtime involvement with alcohol, gained within the first half of 2009—his new pattern of 
behavior toward alcohol is of relatively short duration.  I have additional concerns regarding the 
individual’s reaction to participation in AA meetings.  While I recognize that AA is only one 
approach to maintaining sobriety, his disdain for the concept and his belief at the time of the 
hearing that he can accomplish and maintain sobriety on his own, by sheer force of will, leaves 
me questioning the level of his insight into his illness, despite his apparent commitment to 
overcoming it.   
 
The DOE regulations governing this proceeding instruct me to resolve any doubt as to the 
individual’s access authorization eligibility in favor of national security.  10 C.F.R. § 710.7(a).  
The counselor’s conditional prognosis, together with the DOE psychiatrist’s doubt, and my own, 
leads me to conclude that the individual has not demonstrated adequate evidence of reformation 
or rehabilitation from his alcohol dependence.  Consequently, I must conclude that the individual 
has not mitigated the security concerns associated with his alcohol dependence under Criteria H 
and J.   
 
B.  Criterion L:   Honesty, Reliability and Trustworthiness 
 
The security concerns that fall within Criterion L and Guideline E are distinct from those 
discussed above.  They relate to behaviors that reflect, in this case, questionable judgment and an 
inability or unwillingness to comply with rules and regulations.  Nevertheless, the derogatory 
information that forms the bases for the LSO’s concerns under Criterion L arise from the same 
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set of facts as that underlying the Criteria H and J concerns:  five arrests and one domestic 
violence incident over an extended period of adulthood, all fueled by alcohol.  No evidence was 
presented that the individual’s judgment is impaired in any other aspect of his life, including his 
employment.  After considering the full record in this case, it is my opinion that the individual’s 
poor judgment is one product of his alcohol dependence.  Thus, if I had determined above that 
the individual had successfully mitigated the LSO’s security concerns arising from his alcohol 
dependence through rehabilitation or reformation, then I would also find that the poor judgment 
he employed in the past was also mitigated.  In this case, however, the doubt that remains 
concerning the individual’s alcohol dependence, despite his admirable progress toward recovery, 
also attaches to his judgment and reliability until such time as he may be considered rehabilitated 
or reformed from his alcohol dependence, or has otherwise mitigated the LSO’s concerns under 
Criteria H and J.  Consequently, I cannot conclude that the individual has mitigated the LSO’s 
concerns regarding his poor judgment and reliability. 
 
VI. Conclusion 
 
As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8(h), (j), and 
(l) in suspending the individual’s access authorization on the basis of derogatory information it 
received regarding the individual.  For the reasons I have described above, I find that the 
individual has not sufficiently mitigated the security concerns raised in this case.  I therefore 
cannot find that granting the individual’s access authorization would not endanger the common 
defense and security and would be consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be granted.  The individual may 
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  November 20, 2009 



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

!* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

                                                           October 21, 2009

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 30, 2009

Case Number: TSO-0780

This Decision concerns the eligibility of XXXXXXXXXXX  (the Individual) to retain his
access authorization.1/  The regulations governing the individual’s eligibility are set forth
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.2/  After reviewing the evidence before me, I find that the
Individual’s suspended access authorization should be restored.  

I. Background

This administrative review proceeding began when a Department of Energy (DOE) Local
Security Office (LSO) suspended the Individual’s access authorization based upon
derogatory information in its possession that created substantial doubt pertaining to his
eligibility.  In accordance with 10 C.F.R. § 710.21, the LSO subsequently issued a
Notification Letter that included a statement of the derogatory information causing the
security concern.  The Notification Letter cited security concerns related to § 710.8(h) and
(j) (Criteria H and J).  
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3/  Criterion H refers to information indicating that an individual has “an illness or mental
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes
or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J refers
to information indicating that an individual has “[b]een, or is, a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.”  Id. at § 710.8(j).  

The derogatory information supporting the Criteria H and J3/ concerns states that the
Individual was diagnosed by a DOE consulting psychiatrist as suffering from alcohol
abuse, which causes or may cause a significant defect in his judgment.  Notification Letter
dated March 12, 2009, Enclosure 1 at 1.  In addition, the Individual was charged with
Driving While Intoxicated on February 1, 2008.  Notification Letter, Enclosure 1 at 1.
Finally, he admitted to the DOE consultant psychiatrist that his second ex-wife complained
about his alcohol usage and that it affected their marriage.  Notification Letter, Enclosure
1 at 1.  

The Notification Letter informed the Individual that he was entitled to a hearing before a
Hearing Officer, in order to respond to the information contained in that letter.  Upon
receipt of the Notification Letter, the Individual requested a hearing, and that request was
forwarded to the Office of Hearings and Appeals (OHA).  The OHA Director appointed
me the Hearing Officer in this matter, and I conducted a hearing in this case in accordance
with 10 C.F.R. § 710.25(e) and (g).

At the hearing, the Individual represented himself, testifying on his own behalf, and
presenting the testimony of a friend and three co-workers.  The DOE Counsel presented
the testimony of the DOE consultant psychiatrist.  The DOE entered 24 exhibits into the
record; the Individual entered two exhibits into the record.  

II. The Hearing Testimony

A.  The Individual 

The Individual testified that his arrest for Driving While Intoxicated (DWI) was
devastating.  Hearing Transcript (Tr.) at 130.  He testified that he does not believe he has
an alcohol consumption problem, but that he used bad judgment on the night of his DWI.
Tr. at 140.  The events leading up to his DWI were unusual.  Tr. at 130.  He testified that he
had just “broken up with” his girlfriend.  Tr. at 133.  He stated that emotionally it was the
most difficult breakup he had sustained.  Tr. at 133.  In addition, his mother informed him
that she had been diagnosed with a terminal form of cancer.  Tr. at 133.  He testified that
he was distraught, but wanted to be with friends.  Tr. at 134.  He believed that he had
stopped consuming alcohol before he became intoxicated.  Tr. at 134.  
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The Individual testified that he last consumed alcohol three days prior to the hearing.  Tr.
at 130.  He presently has approximately four beers in his refrigerator that he purchased a
couple of weeks before the hearing.  Tr. at 131-32.  The week prior to the hearing, he
consumed a half a glass of wine and conversed for two hours prior to driving.  Tr. at 132.
That was the last time he consumed alcohol within four hours of driving home.  Tr. at 132.
Prior to his interview with the DOE consultant psychiatrist, the Individual had not
consumed any alcohol since his DWI, except perhaps one beer with a meal.  Tr. at 159-60.
He consumed alcohol about one month after the interview with the DOE consultant
psychiatrist for the first time since his DWI.  Tr. at 130, 147.  

The Individual testified that he does not have a problem with alcohol consumption.  Tr. at
167.  He testified that he has never passed out from consuming too much alcohol.  Tr. at
177.  He has never had a loss of memory from consuming too much alcohol.  Tr. at 177.  He
testified that, in his opinion, he does not get intoxicated.  Tr. at 182.  He was not ordered
to attend Alcoholics Anonymous by the court as a result of his DWI.  Tr. at 187.  The
Individual testified that there was no evidence of alcohol abuse in his personnel file except
for the DWI.  Tr. at 192.  

B.  The Individual’s Co-Workers

The Individual’s first co-worker is also his supervisor.  Tr. at 11.  He testified that he has
known the Individual for seven to eight years.  Tr. at 11.  They started as co-workers.  Tr.
at 11.  They have socialized together at conferences or while on travel.  Tr. at 15.  He has
never seen the Individual intoxicated.  Tr. at 15.  He has never found that alcohol affected
the Individual’s job performance, which is good.  Tr. at 15.  The co-worker testified that he
has never seen the Individual demonstrate a pattern of work absences that might be
attributed to alcohol consumption.  Tr. at 33.  He has never noticed symptoms of excessive
alcohol consumption in the Individual.  Tr. at 35-36.  He has seen the Individual consume
alcohol five times in the past.  Tr. at 23.  He thinks the most he has ever seen him consume
is two drinks.  Tr. at 24.  

The Individual immediately reported his DWI arrest to the first co-worker.  Tr. at 22.  He
took responsibility for the arrest.  Tr. at 22.  The first co-worker was not shocked by the
DWI, but he was not expecting any such problem from the Individual.  Tr. at 22-23.  He
stated that humans can make mistakes and that was why he was not shocked.  Tr. at 23. 

The second co-worker stated that he has worked with the Individual for seven to eight
years.  Tr. at 46.  He has never doubted his trustworthiness.  Tr. at 46.  They have socialized
together on travel.  Tr. at 51.  The second co-worker testified that he has only ever seen the
Individual consume two drinks.   Tr. at 53.  He has never seen the Individual intoxicated.
Tr. at 46.  
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4/  The friend testified that his son and the Individual’s son are good friends who spend time at
each other’s homes.  Tr. at 92.  The Individual’s son has never expressed a concern within the
friend’s hearing about the Individual’s alcohol consumption.  Tr. at 91.  

The third co-worker testified that he has known the Individual for seven to eight years.  Tr.
at 63.   The third co-worker testified that he has seen the Individual consume alcohol
approximately ten times, including two or three times in the Individual’s home while they
were socializing together.  Tr. at 68-69.  He has never seen the Individual intoxicated or lose
control.  Tr. at 63.  They work in an exceedingly sensitive area and no one has ever
expressed concern over the Individual’s alcohol consumption.  Tr. at 85.

C.  The Individual’s Friend

The friend testified that they have known each other for 10 years.  Tr. at 87.  He
interviewed the Individual for a position at DOE.  Tr. at 87.  They have become good
friends.  Tr. at 88.  They see each other at least once a week.  Tr. at 88.  The friend lives 100
yards from the Individual’s first ex-wife.  Tr. at 88.  He knew both ex-wives.  Tr. at 88.
Neither ever complained in his presence about the Individual’s alcohol consumption.  Tr.
at 88-89.  He never saw the Individual lose control.  Tr. at 90.  He never saw him drive
while under the influence of alcohol.  Tr. at 90.  He never saw the Individual abuse anyone
or any thing.   Tr. at 90.  The last time they were together, one week prior to the hearing,
the Individual consumed two half glasses of wine.   Tr. at 90.  When he and the Individual
get together, the Individual does not always consume alcohol when the friend does.  Tr.
at 91.  The friend knows the Individual’s teenage children and they have never expressed
concern about the Individual’s alcohol consumption.4/  Tr. at 91.  

The Individual had a tempestuous relationship with his second ex-wife.  Tr. at 92.  It was
a very bitter divorce.  Tr. at 92-93.  The Individual remains friendly with his first ex-wife.
Tr. at 93.  The Individual is a good father.  Tr. at 109. He is trustworthy.  Tr. at 109.  His
personal life has been turbulent the last 10 years.  Tr. at 109.  

Immediately prior to the Individual’s DWI, the Individual was upset.  Tr. at 94-95.  He had
just broken up with his girlfriend.  Tr. at 95.  His mother had just been diagnosed with
cancer.  Tr. at 95.  The DWI did not surprise the friend.  Tr. at 104.  He was more concerned
about the Individual.  Tr. at 104.  The Individual expressed a global remorse for the event
on the night of the DWI.  Tr. at 105.  

The friend testified that he has seen the Individual intoxicated two times in the past seven
years.  Tr. at 111, 113.  Seven years ago, he saw the Individual consume three to four glasses
of wine at a party the Individual was hosting in his home for the Individual’s ex-wife’s
birthday.   Tr. at 112.  Since then, he testified that he has seen the Individual intoxicated
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5/  The DOE consultant psychiatrist based her diagnosis on the first criterion for substance
abuse listed in The Diagnostic and Statistical Manual of the American Psychiatric Association,
IVth Edition Textual Revisions (DSM-IV TR). That criterion states, “recurrent substance use
resulting in a failure to fulfill major role obligations at work, school, or home.”  DSM-IV TR,
Criteria for Substance Abuse at A.(1).  

once.  Tr. at 113.  The friend stated, “if intoxication means embarrassingly drunk, or I do
not want him to be around my kids or my wife, I do not think I’ve ever seen [the
Individual] like that.”  Tr. at 113.  The friend continued that the Individual’s alcohol
consumption was decreasing, even prior to the DWI.  Tr. at 110.  

D.  The DOE Consultant Psychiatrist

The DOE consultant psychiatrist testified that she diagnosed the Individual as presenting
with alcohol abuse because he had been questioned about his alcohol use by the DOE two
times prior to his DWI.  The DWI caused him to lose his security clearance, which meant
that he fulfilled the first criterion for alcohol abuse by failing to fulfill a major role
obligation at work.5/  Tr. at 220.  She testified that he was not suffering from alcohol abuse
at the time of the hearing,  because he had not had an alcohol-related problem within the
last twelve months. Tr. at 237-38.  

As to whether there is adequate evidence of rehabilitation or reformation, the DOE
consultant psychiatrist testified that the Individual has not had any rehabilitation, but there
is adequate evidence of reformation.  Tr. at 237, 238-39.  She continued that he does not
have to meet both rehabilitation and reformation.  Tr. at 237.  The DOE consultant
psychiatrist stated that “he would be adequately reformed if he has not had any recurrence
of the criteria within the last 12 months.  So he would have adequately met reformation,
but not rehabilitation.”  Tr. at 237.  She continued as to, “the reformation, I would have to
say yes, because it has actually been more than a year that he had not had any adverse
consequences of drinking, nor do I have any evidence that he had drank excessively . . .
since February 1st, 2008.”  Tr. at 238-39.  

III.  Standard of Review

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case,
in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  In this type of proceeding, the burden is on the individual to come
forward at the hearing with evidence to convince the DOE that granting or restoring his
access authorization “would not endanger the common defense and security and would
be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).
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This standard implies that there is a strong presumption against the granting or restoring
of a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly
consistent with the interests of the national security test” for the granting of security
clearances indicates that “security-clearance determinations should err, if they must, on the
side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption
against the issuance of a security clearance).  Consequently, once a security concern has
been found to exist, the individual has the burden of going forward with evidence to rebut,
refute, explain, extenuate, or mitigate the allegations.  Personnel Security Hearings, Case No.
VSO-0005, aff’d, (1995).  See 10 C.F.R. § 710.7(c).  In the end, like all OHA Hearing Officers,
I must exercise my common sense judgment in determining whether an individual’s access
authorization should be restored or granted after considering the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  Therefore I must consider whether the Individual has
submitted sufficient evidence of mitigation to resolve the security concerns raised by his
alcohol use.

IV.  Findings and Conclusions

A.  Criterion J

The White House issued the Adjudicative Guidelines on December 29, 2005, and made
them applicable to the entire federal government.  The Adjudicative Guidelines list causes
for concern and possible mitigation of those concerns in the process of granting and
retaining an access authorization.  The corollary to Criterion J of the Part 710 regulations
is Guideline G of the Adjudicative Guidelines.  In pertinent part, Guideline G states the
following conditions which could raise a security concern, “alcohol-related incidents away
from work, such as driving while under the influence” and “diagnosis by a duly qualified
medical professional . . . of alcohol abuse or alcohol dependence.”  As support for this
Criterion, the LSO relied on the DOE consultant psychiatrist’s diagnosis, the Individual’s
DWI arrest, and the Individual’s admission that his second ex-wife complained about his
alcohol use during their marriage.  DOE Ex. 1 at 1.  

In regard to the Individual’s DWI arrest, the incident occurred more than 18 months prior
to the hearing.  The Individual and his friend testified that the DWI came at a difficult time
in the Individual’s life.  He had just broken up with his girlfriend.  He testified it was the
hardest breakup of his life.  And his mother had just been diagnosed with a terminal
illness.  The Individual testified that he thought he had ceased consuming alcohol prior to
becoming intoxicated.  The record shows that the Individual’s Blood Alcohol Level was .09
percent, only .01 percent above the legal limit.  The Adjudicative Guidelines state as a
condition that could mitigate security concerns raised under Guideline G as “so much time
has passed, or the behavior was so infrequent, or it happened under such unusual
circumstances that it is unlikely to recur or does not cast doubt on the individual’s current
reliability, trustworthiness, or good judgment.”  Adjudicative Guidelines, Guideline G at
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¶ 23(a).  I find that the concern raised by the Individual’s DWI incident is mitigated by both
the infrequency of the behavior and the unusual circumstances under which it occurred.

The second element of support for the Criterion J security concern regards the Individual’s
statement during the PSI that his second ex-wife complained about his alcohol
consumption.  The friend testified that neither of the Individual’s wives expressed concern
to him about the Individual’s alcohol consumption.  The Individual’s friend testified that
he has seen the Individual intoxicated on only two occasions within their ten-year
friendship.  He testified that both these occasions were at the Individual’s home.  The
Individual’s children have not expressed concern to the friend about their father’s alcohol
consumption.  I am not persuaded that the Individual’s second ex-wife expressing concern
over the Individual’s alcohol consumption casts doubt on his current reliability,
trustworthiness, or good judgment.  There is sufficient witness testimony that indicates he
is responsible in his alcohol consumption to diminish the weight that should be accorded
the second ex-wife’s accusations.  Since the second ex-wife did not testify, I have no means
to assess the severity or credibility of these reported accusations.  Therefore, I find the
Individual has mitigated the concern raised by the second ex-wife’s complaints regarding
the Individual’s alcohol consumption.  

Finally, the Criterion J security concern was raised because of the DOE consultant
psychiatrist’s diagnosis that the Individual was presenting with alcohol abuse.  In a case
which relies on the opinion of a mental health expert, we often give deference to that
opinion.  See Personnel Security Hearing, Case No. TSO-0233, (August 31, 2005); Personnel
Security Hearing, Case No. VSO-0146, (July 31, 1997) (aff’d, by OSA 1997); Personnel Security
Hearing, Case No. VSO-0027, (August 14, 1995); Personnel Security Hearing, Case No.
VSO-0015, (June 5, 1995).  The DOE consultant psychiatrist testified that she relied on the
first criterion of the DSM-IV TR for substance abuse to find the Individual is suffering from
alcohol abuse.  That criterion states, “recurrent substance use resulting in a failure to fulfill
major role obligations at work.”  Criteria for Substance Abuse outlined in the DSM-IV TR
at A(1).  She stated that the Individual’s DWI, after assuring the DOE that he did not have
a problem with alcohol consumption, was a failure to fulfill a major role obligation at work.
She stated that his DWI caused him to lose his access authorization and, therefore, he could
no longer fulfill his job obligations.  I accept the DOE consultant psychiatrist’s diagnosis
that at the time she interviewed the Individual in September 2008, he was presenting with
alcohol abuse.

However, at the hearing, after listening to the testimony of the Individual and his
witnesses, the DOE consultant psychiatrist testified that the Individual is no longer
suffering from alcohol abuse, because he had not had an alcohol-related incident within the
preceding twelve months that resulted in his failure to fulfill a major role obligation at
work.  Further, she testified that because he had no recurrence of the DSM-IV TR alcohol
abuse criteria within the last 12 months, he shows adequate evidence of reformation.  He



-8-

has not had any adverse consequences of alcohol consumption for more than 12 months,
nor does she have any evidence that he drank excessively since his DWI.  Based on the
foregoing, I find that the Individual has mitigated the security concerns raised under
Criterion J of the Part 710 regulations in regard to the DOE consultant psychiatrist’s
diagnosis of alcohol abuse, his DWI arrest, and his second ex-wife’s complaints regarding
his alcohol consumption.  

B.  Criterion H

The Notification Letter raises a Criterion H security concern also related to the Individual’s
use of alcohol.  As support for this Criterion, the LSO relied on the DOE consultant
psychiatrist’s opinion that, at the time of her evaluation, the Individual had a mental
condition, alcohol abuse, that may cause a significant defect in his judgment or reliability.
For the reasons discussed above in connection with my findings regarding Criterion J, I
find that the Individual has also mitigated the security concern raised under Criterion H
of the Part 710 regulations.   

V.  Conclusion

As the foregoing indicates, the Individual has resolved the security concerns cited in the
Notification Letter under Criteria H and J.  Therefore, I conclude that the Individual has
shown that restoring his access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should be restored at this time.  The parties may seek review of this decision by an Appeal
Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: October 21, 2009



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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                                                           December 8, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 2, 2009

Case Number: TSO-0781

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should be granted.

I. Background 

The individual is an applicant for a DOE access authorization.  In November 2007, as part of a

background investigation, the Local Security Office (LSO) conducted a Personnel Security Interview

(PSI) of the individual to address mental health issues, alcohol use and the illegal use of prescription

drugs.  In addition to the PSI, the LSO requested the individual’s medical records and recommended

a psychiatric evaluation of the individual in October 2008 by a DOE consultant psychiatrist (DOE

psychiatrist).  The DOE psychiatrist reported that the individual has been diagnosed with Bipolar

Disorder and presents a clear history of opiate abuse and alcohol abuse.  The DOE psychiatrist added

that the individual’s mental illness causes or may cause a significant defect in his judgment and

reliability and that the individual has not yet demonstrated adequate evidence of rehabilitation or

reformation.  
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion K concerns information that a person has “[t]rafficked in, sold,

transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled

Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine,

amphetamines, barbiturates, narcotics, ets.) except as prescribed or administered by a physician licensed to dispense

drugs in the practice of medicine, or as otherwise authorized by Federal law.”  10 C.F.R. § 710.8(k).   Finally, Criterion

L relates in relevant part to information that a person has “[e]ngaged in unusual conduct or is subject to any

circumstances which tend to show that the individual is not honest, reliable, or trustworthy . . .” 10 C.F.R. § 710.8(l).

In June 2009, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of four  potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (h) (j) (k) and (l) (hereinafter referred to as Criteria H,

J, K and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist. The individual presented the testimony of

four witnesses - his supervisor, two co-workers and his sister.  He also testified on his own behalf.

The DOE and the individual submitted a number of written exhibits prior to and during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel
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security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites four criteria as bases for denying the individual’s security clearance,

Criteria H, J, K and L.  To support Criterion H, the LSO relies on the DOE psychiatrist’s report that

the individual has been diagnosed with Bipolar Disorder and presents a clear history of opiate abuse

and alcohol abuse.  In addition, the DOE psychiatrist indicated that with respect to the individual’s

Bipolar Disorder, he has been inconsistent with both treatment and maintenance of his medical

regimen.  See Statement of Charges at 2.  To support Criterion J in this case, the LSO relies on the

following information: (1) during a November 2007 PSI, the individual admitted to substance and

alcohol abuse treatment in 2001 and 2002, and stated that he continued to consume alcohol after

treatment; (2) the individual was diagnosed with a history of alcohol abuse, which remains the basis

for poor judgment and lack of reliability, and further the DOE psychiatrist opined that, at present,

without a history of complete abstinence from alcohol, the individual is likely to relapse; (3) the

individual admitted to periods in his life in which he participated in binge drinking and experienced

concurrent blackouts.  The LSO’s Criterion K concerns are predicated on the individual’s abuse of

Hydrocodone, a prescription drug.  The LSO further alleges that the individual has a lengthy history

of prescription Hydrocodone use for migraines and states that there are records of two suicide

attempts which possibly were related to an overdose of Hydrocodone.  Finally, to support its reliance

on Criterion L in this case, the LSO alleges that the individual admitted to the illegal use of a

prescription drug (Hydrocodone) while at work, as recently as 2006.

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The

security concerns associated with Criteria H and J are as follows.  First, a mental condition such as

Alcohol Abuse can impair a person’s judgment, reliability and trustworthiness.  See Guideline I of

the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information

issued on December 29, 2005, by the Assistant to the President for National Security Affairs, The

White House.  Second, the excessive consumption of alcohol itself is a security concern because that

behavior can lead to the exercise of questionable judgment and the failure to control impulses, which

in turn can raise questions about a person’s reliability and trustworthiness.  See id. at Guideline G.
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The derogatory information presented in this case also raises national security concerns under

Criterion K.  There are significant security concerns associated with past or current illegal drug

usage.  First, engaging in criminal conduct can raise questions about a person’s ability or willingness

to comply with laws, rules and regulations.  See id. at Guideline H.  Second, illegal drugs can impair

a person’s judgment which, in turn, can raise questions about the person’s reliability and

trustworthiness.  Id.  In addition, the information set forth above also raises questions about the

individual’s judgment and reliability under Criterion L.      

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual is an applicant for a DOE access

authorization. As stated above, in November 2007, as part of a background investigation, the LSO

conducted a PSI of the individual to address mental health issues, alcohol use and opiate abuse. 

During this interview, the individual admitted that he had undergone substance abuse and alcohol

abuse treatment in 2001 and 2002.  DOE Exh. 6 at 24-25.  He also admitted that he continued to

consume alcohol after his treatment.  The individual admitted, during his PSI, that he had a past

history of abusing a prescription drug, specifically Hydrocodone.  He further admitted that he was

taking Hydrocodone to treat migraine headaches.  During the course of the interview, the individual

admitted to using Hydrocodone illegally as recently as July 2006, within 12 months of signing his

Questionnaire for National Security Positions.  Id. at 29-30.  Finally, the individual admitted to

taking Hydrocodone while at work in 2006.  Id. at 34-35.  

When the 2007 PSI did not resolve the individual’s mental health, alcohol and opiate abuse issues,

the LSO referred the individual to a DOE psychiatrist in October 2008 for a forensic evaluation.

After examining the individual, the DOE psychiatrist concluded that the individual has been

diagnosed with Bipolar Disorder, and further that the individual presents a clear history of opiate

abuse and alcohol abuse.  In his report, the DOE psychiatrist stated that the individual’s history “is

to become externally focused, and without some level of scrutiny and accountability stop taking his

medication, make poor relational choices and become problematic in his personal life.”  DOE

Exhibit 7 at 5.  He stated that in order for the individual to be considered reliable, he would need to

demonstrate compliance with his psychiatric treatment and would need to be abstinent from non-

prescription drugs and alcohol.  The DOE psychiatrist further opined that it is unlikely, even with

compliance with regular psychiatric care, that the individual could safely and reliably drink alcohol

in any context.  Id.  He concluded that at the present time, without a history of active compliance

with treatment of the individual’s Bipolar Disorder, he is likely to return to a “chaotic lifestyle and

become vulnerable to poor judgment and reliability.”  Id.       

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should be granted.  I find that granting the individual’s DOE security clearance

will not endanger the common defense and security and is clearly consistent with the national

interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision are

discussed below.

A. The Diagnosis of Bipolar Disorder and History of Opiate Abuse and Alcohol Abuse-

Criteria H, J, and K

1. The Individual’s Testimony

The individual did not dispute that he suffers from Bipolar Disorder under the criteria set forth in

the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text Revised (DSM-IV-TR)

or that he has a history of Opiate Abuse and Alcohol Abuse.  At the hearing, the individual described

his past drinking pattern as frequently drinking with friends followed by intoxication.  Transcript of

Hearing (Tr.) at 54.  He testified that he drank in response to various stressors in his life including

the terminal illnesses of his parents, divorce,  a break-up with a fiancee, and other problematic

relationships.  Id. at 55.  The individual stated he has been working on “turning his life around” since

2006 and that he stopped drinking alcohol in February 2007.  Id. at 56-57.  He further testified that

he has not abused Hydrocodone since 2001, after undergoing substance abuse and alcohol abuse

treatment.  Id.  According to the individual, his lifestyle change was due to a “spiritual rebirth” that

did not occur overnight, but rather over a period of time.  Id. at 58.  He testified that he does not

struggle with abstinence from alcohol and has no need, desire or craving to drink.  Id. at 60.  The

individual admitted to abusing alcohol in the past, but testified that he never felt he was addicted to

alcohol.  Id. at 63.    The individual described himself as happy and content now, and states that he

is no longer co-dependent on others.  Id. at 61.  He reiterated that the past stressors of the death of

his parents and problematic relationships no longer exist and that he is feeling emotionally stable

now.  Id. at 62.  The individual stated that he has several support mechanisms, including his family

and doctors, to remove or reduce stress in his life.  Id. at 63.  He is also living alone now and no

longer associates with old friends who drink.  Id. at 62.  With respect to his past opiate abuse, the

individual testified that he recently requested that his doctors no longer prescribe narcotics for his

migraine pain or for any other use.  Id. at 65.  He testified that he has undergone three significant

surgeries since 2004, has been prescribed pain medication and has not abused it.  Id.   The individual

further testified that the last time he used prescribed Hydrocodone was in January or February of this

year for the treatment of migraines and stated that he never uses narcotics more than prescribed.  Id.

at 81.  However, the individual stated that in the future he intends to use Tylenol and non-pain

medications, such as vascular constrictors, to manage his migraines.  Id. at 82.  
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The individual further testified about his Bipolar Disorder, stating that he has not suffered a bipolar

episode since 2001, when he was hospitalized and treated.  Id. at 73.  He testified that he meets with

his physician every three months and has been compliant with taking his  medication.  Id. at 70.  The

individual explained that he was inconsistent in the past with taking his medication because the

medication was often debilitating.  Id. at 69.     

During the hearing, the individual also offered the testimony of four witnesses-his supervisor, two

co-workers/friends and his sister.  All of these witnesses testified that the individual is an honest,

reliable and responsible person.  Id. at 14, 18, 19, 24.  The individual’s supervisor testified that he

has never observed the individual in an impaired condition and described the individual as a

conscientious, good employee.  Id. at 12-13.  Both co-workers, one of when is the individual’s

landlord, testified that they have never observed the individual consuming alcohol or noted any

problems with the individual’s behavior or lifestyle.  Id. at 19, 26.  The individual’s sister

corroborated the individual’s testimony that he had a strained family life with significant stressors

including the passing of their parents and the individual’s divorce in 2002.  Id. at 36.  She testified

that since the individual’s divorce, a significant amount of stress has been removed and the

individual’s mood is better. Id. at 37.  The sister further testified that the individual has become more

attentive to family and has undergone a “spiritual growth” since 2006.  Id.  Although she did not

have much knowledge of the individual’s substance and alcohol abuse prior to 2006, the sister

testified that the individual now appears to be very stable, noting that his emotional state is much

better.  Id. at 39.  She testified that the family serves as a good support system for the individual.

Id. at 41.       

2. The DOE Psychiatrist’s Testimony and Report

The DOE psychiatrist stated in his Psychiatric Report that the individual has been diagnosed  with

Bipolar Disorder and presents a clear history of opiate abuse and alcohol abuse.  He further opined

that without a history of active compliance in treatment of the individual’s Bipolar Disorder, he is

likely to return to a chaotic lifestyle and become vulnerable to poor judgment and reliability.  After

listening to the testimony of all the witnesses in the case, the DOE psychiatrist testified that the

individual has addressed his concerns and he no longer possesses the risk factors that he exhibited

in October 2008 during the psychiatric evaluation  Specifically, the DOE psychiatrist testified that

in 2008, he believed the individual needed to change his lifestyle and patterns and seek medical

support. Id. at 85.  He explained that the individual’s prescription drug, alcohol abuse and past

problematic relational choices are directly related to the individual’s neglect of his Bipolar Disorder.

Id.  He further explained that with respect to the individual’s prescription drug abuse, he did not have

the same level of concern as with someone who had a primary narcotics dependence that was

unrelated to another diagnosis.  Id. at 86.  He reiterated that the individual’s past alcohol abuse and

substance abuse are not primary.  According to the DOE psychiatrist, the individual is now taking

the need to care for himself seriously and is doing what is appropriate with his doctors.  Id. at 86.

Specifically, he testified that the individual’s behavior is quite different from the past three years in

that the individual is now consistent in complying with his treatment for Bipolar Disorder.  Id. at 89.
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The DOE psychiatrist testified that he is no longer concerned about issues of credibility or

trustworthiness and added that the individual now has a sense of accountability.  Id. at 87.  He further

testified that the individual’s diagnosis of Bipolar Disorder is lifelong and without mood stabilizers

the individual is vulnerable.  Id. at 91.  However, he opined that the individual is receiving sufficient

and appropriate treatment, and therefore there are currently no risk factors for the individual.  Id.

He reiterated that the individual’s primary issue is his compliance with his Bipolar Disorder

medication.  The DOE psychiatrist also stated that the individual has given him no reason to doubt

his sincerity in maintaining his compliance with his medication.  Finally, the DOE psychiatrist

concluded that there is sufficient evidence of rehabilitation from alcohol abuse and that the

individual has a good prognosis for the future.  Id. at 102,103.          

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  In this case, I accorded substantial weight

to the opinion of the DOE psychiatrist who testified at the hearing that the individual is complying

with the treatment of his primary diagnosis of  Bipolar Disorder and that he is rehabilitated from both

alcohol and substance abuse.  Moreover, from a common-sense perspective, the following factors

weigh in the individual’s favor.  First, the individual convincingly testified that his drinking was in

response to various past stressors in his life.   Likewise, the individual convincingly testified that he

last used Hydrocodone in January 2009 to treat his migraines and that he uses narcotics only as

prescribed. I am persuaded by the individual’s testimony that in the future he will use Tylenol and

non-pain medications to manage his migraines.  Second, I am convinced that the individual’s current

support network will help him cope with any stressors that might otherwise serve as triggers to

alcohol or substance abuse.  Moreover, I am persuaded by the individual’s testimony that he has

changed his lifestyle, is more stable now and is no longer co-dependent on others.  Third, I am

persuaded by  the individual’s testimony, and that of his witnesses, that the individual exercises good

judgment and reliability and will remain compliant with his medication for Bipolar Disorder.  In

sum, I find that the individual has provided adequate evidence to mitigate the Criteria H, J and K

concerns at issue.  

With respect to the Criterion L security concerns which relate to the individual’s admission during

his PSI that he took Hydrocodone at work, I believe these concerns are inextricably intertwined with

the judgment and reliability concerns found in Criteria H, J and K.  After considering the “whole

person,” I am convinced that the DOE can rely on the individual’s ability to make sound judgment

calls regarding the safeguarding of classified information.  See Adjudicative Guidelines at (2)a.  I

therefore find that the individual has sufficiently mitigated the LSO’s concerns under Criterion L.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H, J, K and L.  After considering all

the relevant information, favorable and unfavorable, in a comprehensive common-sense manner,
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including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has brought forth convincing evidence to mitigate the security concerns associated with

Criteria H, J, K and L.  I therefore  find that granting the individual’s access authorization would not

endanger the common defense and security and would be consistent with the national interest.

Accordingly, I find that the individual’s access authorization should be granted.  The parties may

seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R.

§ 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: December 8, 2009        
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 7, 2009 
 
Case Number:  TSO-0782 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should be denied.     
 

I. Background 
 
The individual is an applicant for a DOE security clearance.  On May 21, 2008, the individual 
completed and signed a Questionnaire for National Security Positions (QNSP or Ex. 8) in which 
he disclosed derogatory information regarding his finances.  Based on concerns arising from the 
individual’s disclosure, the LSO conducted a Personnel Security Interview (PSI or Ex. 9) with 
the individual in December 2008.  During the PSI, the LSO learned that the individual had not 
filed his Federal or State income taxes for almost a nine-year period and had experienced some 
financial difficulties which resulted in three judgments against him and eleven collection 
accounts.  Id. 
 
Accordingly, on May 13, 2009, the LSO sent a letter (Notification Letter) advising the individual 
that it possessed reliable information that created a substantial doubt regarding his eligibility to 
hold a security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of one potentially disqualifying criterion set forth 
in the security regulations at 10 C.F.R. § 710.8, subsection (l) (hereinafter referred to as Criterion 
L).2   

                                                 
1  Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
  
2 Criterion L relates to information that a person “[e]ngaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
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Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations by requesting an administrative review hearing.  On July 13, 2009, the Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of his roommate.  In addition to the 
testimonial evidence, the DOE submitted ten exhibits into the record and the individual tendered 
none.  The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents 
that were submitted by the DOE Counsel during this proceeding constitute the agency’s exhibits 
and shall be cited as “Ex.”  Documents submitted by the individual shall be cited as “Ind. Ex.”   
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites Criterion L as the sole basis for denying the individual’s 
application for a security clearance.  With regard to Criterion L, the LSO alleges that the 
individual: (1) admitted to experiencing financial difficulties that include three judgments and 
eleven collection accounts; (2) had delinquent debts dating back to 1994 and has admitted that 
while working out-of-state between 2002 and 2005, he should have paid his past delinquent 
accounts because he had more than enough money during this time to satisfy his debts; and (3) 
admitted during a PSI conducted on December 1, 2008, that due to procrastination, he has not 
filed his Federal or State income tax returns since 1998.  Ex. 1.  In addition, the LSO relates that 
the individual admitted that he has been financially irresponsible and attributes his failure to 
satisfy his debts to procrastination and providing his family with money.  Id.   
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s financial responsibility under Criterion L.  Criterion L relates to 
information indicating that a person has engaged in unusual conduct which shows that a person 
is not honest, reliable or trustworthy.  In this case, the individual’s pattern of financial 
irresponsibility and failure to file income taxes may indicate poor self-control, lack of judgment, 
or unwillingness to abide by rules and regulations, all which call into question his reliability, 
trustworthiness and ability to protect classified information. See Guideline F of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Revised Adjudicative Guidelines). 
 

III. Findings of Fact 
   
The individual has experienced considerable difficulty in managing his personal finances since 
1988.  Ex. 3 at 2.  Since that time, he has held many jobs in several locations.  Tr. at 16-17.  The 

                                                                                                                                                             
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of the national security.  Such conduct or circumstances include, 
but are not limited to, criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation 
of any commitment or promise upon which DOE previously relied to favorably resolve an issue of access 
authorization eligibility.”  10 C.F.R. § 710.8(l). 
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individual claimed that due to the temporary nature of his job, he was forced to break several 
apartment lease agreements, which contributed to his financial difficulties.  Ex. 3 at 2. 
 
The individual acknowledged that while living out-of-state, he made enough money to resolve 
his debts, but did not.  Tr. at  56.  The individual reports that his sister was not working, so he  
sent her money in the amount of $300.00 per week.  Id.  He claims that he thinks of other people 
more than himself and has “procrastinated” when faced with the reality of having to satisfy his 
outstanding debts.  Id. at 56-57. 
 
The individual’s current credit report reflects numerous judgments and collection accounts.  Exs. 
5 and 6.  He has not filed his Federal or State income tax returns since approximately 1998.  Tr. 
at 20; 64-71.  He has also neglected to pay his bills to the point where he has accrued multiple 
unpaid collection accounts.  Exs. 5 and 6.  On several occasions, he has acknowledged being 
financially irresponsible and knows that he should have resolved his debts by now.  Tr. at 19; 21; 
56; 72; 95.    
 

IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

V.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
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the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should be 
denied because I cannot conclude that granting the access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest. 
10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 
Criterion L – Financial Irresponsibility 
 
The Notification Letter mentioned several items of unusual conduct that raise a security concern, 
all relating to the individual’s alleged financial irresponsibility.  Ex. 1.  According to his 
testimony in the record, the individual does not dispute any of the concerns that are raised in the 
Notification Letter.  Tr. at 17.  He further acknowledged that he has failed to file his Federal and 
State income taxes since 1998.  Id. at 20; 64-71.   
 
At the hearing, the individual offered several explanations for his delinquencies and his failure to 
file his Federal and State income taxes.  He explained that in taking care of his family, he failed 
to pay his own accounts.  Id. at 56-57.  He also attributed his failure to pay to his delinquent 
accounts to his own procrastination.  Id.  He further explained that because of the temporary 
nature of his employment, he had to break several lease agreements when his job required him to 
move to other locations.  Id. at 54-56.  With regard to his failure to file Federal and State taxes, 
he testified that he was “afraid” to file his taxes and soon realized that he was “in trouble” for not 
doing so after the first couple of years.  Id. at 67-68.  He later recalled that he felt “justified” in 
not filing because he “assumed” that he did not owe the government any money.  Id. at 68-69. 
 
In administrative review cases involving documented cases of financial problems, Hearing 
Officers have held that “Once a pattern of financial irresponsibility has been established, it is the 
individual’s burden to demonstrate a sustained new pattern of financial responsibility for a 
period of time that sufficiently illustrates that the recurrence of the past pattern is unlikely.”  See 
e.g., Personnel Security Hearing, Case No. TSO-0732 (2009); Personnel Security Hearing, Case 
No. TSO-0746 (2009); Personnel Security Hearing, Case No. TSO-0535 (2008); Personnel 
Security Hearing, Case No. TSO-0508 (2007); Personnel Security Hearing, Case No. TSO-0288 
(2006).3  Based on the record before me, I find that the individual has not presented sufficient 
evidence to demonstrate a new pattern of financial responsibility. 
 
As an initial matter, the individual did not provide any documentary evidence to show that he has 
begun to repay his creditors.  Tr. at 10; 30; 33-37; 53; see also Mitigating Condition 20(d) of the 

                                                 
3 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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Revised Adjudicative Guidelines.4  At the hearing, the individual maintained that he had recently 
established several payment plans with his debtors.  Tr. at 24; 42-45; 49-51.  Without evidence to 
corroborate his testimony that he has embarked upon repayment plans with his creditors, I cannot 
evaluate whether he has satisfied his debts in whole or in part.  The individual also maintained 
that he is committed to living responsibly and within his means.  Id. at 59-63.  Specifically, the 
individual testified that he got a new roommate (roommate #2) who is paying one-half of the 
living expenses.  Id. at 59; 76; 79.  Roommate #2 testified at the hearing that he contributes to the 
monthly rent.  Id. at 79.  This contrasts to roommate #1 who moved without paying his portion of 
the monthly bills.  Id. at 52.  While it is a positive fact that the individual has a new roommate to 
help him defray the costs associated with his rent, there is no evidence in the record that 
corroborates roommate #2’s testimony that he intends to remain in the rental arrangement for the 
foreseeable future.5  With regard to his three judgments, the individual failed to provide any 
documentary evidence to confirm that he had paid these outstanding debts.  Id. at 20.  In fact, the 
individual’s most recent credit report dated November 30, 2008,6 continues to reflect outstanding 
balances on the very accounts that he claims he will soon settle.  Ex. 5.  Without some type of 
documentary evidence, I cannot simply assume that he will follow through on his recent 
commitments to pay these debts.  Moreover, I considered the testimony of roommate #2, who is 
the individual’s “good friend.”  Tr. at 59.  While roommate #2 attested that the individual was a 
“very good” employee and an “exemplary” person, he admitted that he did not know much about 
the individual’s finances.  Id. at 56; 80; 94.  Finally, the individual did not bring forth any 
evidence that he has made a credible effort7 to file his delinquent Federal and State income taxes.    
 
Based on the testimony and evidence in the record, I find that the individual has not resolved all 
of the concerns arising from his longstanding pattern of financial irresponsibility and his failure 
to file Federal and State income taxes.  Therefore, I cannot find that the individual has mitigated 
the security concerns under Criterion L. 
 

VI. Conclusion 
 
Based on the foregoing, I find that the individual has failed to bring forth sufficient evidence to 
mitigate the security concerns under Criterion L.  After considering all of the testimony and 
evidence, I cannot find that granting the individual’s access authorization would not endanger the 
common defense and security and would be consistent with the national interest.   

                                                 
4 Mitigating Condition 20(d) states that where an individual’s behavior has raised a security concern with regard to 
financial irresponsibility, a showing of a good-faith effort to repay overdue creditors or otherwise resolve debts can 
mitigate the concern.  See Guideline F of the Revised Adjudicative Guidelines. 
5 Currently, roommate #2 has an “oral” agreement with the individual to pay half of the monthly expenses.  Tr. at 
59-60; 83.  Roommate #2 cannot add his name to the individual’s written lease agreement until Roommate #1’s 
name is removed from it.  Id. at 83.   
 
6 The individual testified that he reviewed his credit report two days before the hearing and that the November 2008 
credit report is an accurate reflection of his current credit history.  Tr. at 22; 38. 
 
7 The individual testified that he met with a tax attorney one week before the hearing.  Tr. at 64-66.  As of the date of 
the hearing, the individual had not made arrangements with him because of the costs associated with his services.  
Id. at 64-65. 
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Accordingly, I find that the individual’s access authorization should be denied.  Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 12, 2010 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  July 7, 2009 
 
Case Number:  TSO-0783 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) for a DOE access 
authorization.1  This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual’s request for a DOE access authorization should be 
granted.  For the reasons detailed below, I find that the Individual’s request for access 
authorization should be granted.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a Notification Letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.2  See Notification Letter, June 8, 2009. 
 
The Notification Letter cites as the basis for the security concerns in this case 10 C.F.R. 
§ 710.8(l) (Criterion L).  Id.  Specifically, the Notification Letter states that the Individual tested 
positive for cocaine during a random drug screening in November 2004, despite the Individual 
(1) being aware of his employer’s zero tolerance policy regarding illegal drugs, (2) having stated 
his intent in a November 1996 Letter of Interrogatory (LOI) and December 1996 Drug 
Certification form not to use illegal drugs in the future, (3) signing a DOE Security 
Acknowledgment form in September 2004, indicating his understanding of DOE’s policy 
regarding illegal drug use, and (4) being in process for a security clearance at the time of the 
cocaine use.3  Id.    

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
3 The 2004 request for the Individual’s security clearance was withdrawn after the Individual resigned in lieu of 
termination following his positive drug test.  The Individual’s current employer submitted a request for a security 
clearance on the Individual’s behalf in December 2008.  DOE Ex. 4.  
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Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Hearing Request, June 5, 2009.  At the hearing, the Individual, represented by 
counsel, presented his own testimony, as well as the testimony of his wife, his friend, and five 
current or former work colleagues.  The DOE counsel presented the testimony of one witness – 
the personnel security specialist assigned to this case.4   
 

II. HEARING TESTIMONY 
 
A. The Personnel Security Specialist 
 
The personnel security specialist assigned to this matter testified regarding LSO’s security 
concerns in this case.5  She stated that, given his past marijuana use, the Individual was offered 
the Drug Certification form in 1996 based on his stated intention in a 1996 LOI never to use 
illegal drugs again in the future.  Hearing Transcript (“Tr.”) at 15.  Based on the Individual’s 
promise to refrain from future illegal drug use, given in the LOI and on the Drug Certification 
form, the DOE granted the Individual a security clearance in 1996.  At the same time the DOE 
granted the Individual’s clearance, the Individual was given an initial briefing in which he was 
informed of the DOE’s zero tolerance drug policy.  Tr. at 16.  The Individual relinquished his 
security clearance in 1997 when he left his employment with the DOE contractor.  He returned in 
2004 to work for a different contractor, who requested a security clearance for the Individual.6  
In September 2004, the Individual completed a Questionnaire for National Security Positions 
(QNSP) and a Security Acknowledgement form, which reminded him of DOE’s drug policy.  Tr. 
at 16-17.  Despite these factors, the Individual used cocaine two months after completing the 
QNSP and while in process for a security clearance.  Tr. at 17.   
 
According to the personnel security specialist, the LSO does not perceive the 2004 cocaine use to 
be a violation of the 1996 Drug Certification form.  Rather, the drug use is a violation of the 
Individual’s written promise to the DOE in his LOI to refrain from any future illegal drug use.  
Id.   She added that the Individual was only offered the opportunity to sign the Drug Certification 
form, and subsequently granted an access authorization, based on that commitment to the DOE.  
Tr. at 17-18.  She added that the violation of that promise is of concern because the Individual 
was a knowledgeable participant in the security process, having been informed at least four times 
of the DOE’s drug policy (in the 1996 LOI, the 1996 Drug Certification form, the 1996 initial 
briefing when granted a security clearance, and on the 2004 QNSP), and still chose to use 
cocaine in November 2004.  Tr. at 18-19.  The personnel security specialist also added that there 
is a concern regarding the risk of recurrence.  She noted that the Individual used an illegal drug 
eight years after signing the LOI stating his intent to refrain from future drug use and over 20 

                                                 
4 The Individual submitted 27 exhibits into the record; they are lettered Indiv. Exs. A-AA. The DOE Counsel 
tendered 15 exhibits, numbered DOE Exs. 1 - 15.       
5 Although the Individual signed a Drug Certification form in 1996, the Individual was not in possession of an 
access authorization at the time of his November 2004 cocaine use.  The clearance had been requested on his behalf 
but not yet granted.  Therefore, I requested the testimony of the personnel security specialist in order to clarify the 
LSO’s position as to whether the LSO contended that the Individual’s November 2004 cocaine use was a violation 
of the 1996 Drug Certification form.   
6 The record indicates that the Individual left his position with the first DOE contractor in February 1997.  Tr. at 
156. 
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years since his previous illegal drug use, and it has only been five years since his last known 
illegal drug use.  Tr. at 20. 
 
B. The Individual 
 
The Individual is fifty-one years old.  Tr. at 153.  He did not dispute any of the facts listed in the 
Notification Letter.  Tr. at 177.  The Individual used marijuana between 1977 and 1980, during 
his military career, and received an early discharge under honorable conditions as a result.  Tr. at 
156, 158, 178.  He disclosed the prior marijuana use when he applied for a position with a DOE 
contractor in 1996.  He completed a LOI in November 1996 on which he indicated that his intent 
was “never to use” illegal drugs.  Tr. at 188; see also DOE Ex. 9.  He was offered a DOE Drug 
Certification form in December 1996 in order to help mitigate the concerns raised by the 
marijuana use.  Tr. at 156; see also DOE Ex. 11.  The Individual stated that he was not lying 
regarding his intentions to refrain from illegal drug use when he completed the forms.  Tr. at 185.  
In early 1997, the Individual left his position with the DOE contractor, unaware that he had been 
granted a security clearance.  Tr. at 156.  He became employed by another DOE contractor in 
2004 who requested a security clearance on the Individual’s behalf.  Tr. at 185.   
 
The Individual admitted at the hearing that he was aware that the DOE contractor had a policy 
against the use of illegal drugs.  Id.  He further acknowledged that he used cocaine in November 
2004, breaking his past promise to the DOE that he would refrain from the use of illegal drugs in 
the future.  Tr. at 156 - 57.  The Individual described the circumstances surrounding his 2004 
cocaine use.  He stated that he and his wife attended a party at the home of two college friends.  
Tr. at 157.  He was drinking during the party.  Id.  At a point during the party, the Individual 
went to the master bedroom to use the rest room and saw some of the hosts’ friends he met 
earlier using cocaine in the bedroom.  Tr. at 158.  They offered him some of the drug and he used 
it.  Id.  He did not know the people who offered him the cocaine prior to meeting them at the 
party.  Id.  He does not currently associate with them.  Id.  That incident was the first time he 
ever tried cocaine.  Tr. at 159.  He does not know why he used it.  Id.  The Individual stated that 
it was “an impulsive sort of thing” and added that maybe it was a lapse in judgment attributable 
to the alcohol he consumed that night.  Id. The following week, the Individual was selected for a 
random drug screening at work in which he tested positive for cocaine.  Id.  He resigned from his 
position that day.  Tr. at 163.   
 
The Individual stated that he immediately regretted his actions and knew the cocaine use was a 
mistake and it is “something that [he] would never repeat.”  Tr. at 162, 173.    He added that if he 
were ever in the same situation he would “just turn around and leave, immediately leave the 
premises.” Tr. at 173.  He stated that it was “a very bad decision” and “an isolated occurrence.”  
Tr. at 186.  
 
The Individual stated that he had not used any illegal drugs since 1980, and has not used any 
since the incident in November 2004.  Tr. at 165, 193.  He does not associate with anyone who 
uses illegal drugs.  Tr. at 165, 197.  He also no longer associates with the people who hosted the 
November 2004 party.  Tr. at 197.  Since 2004, the Individual has undergone random drug 
screenings as part of his current employment, and undergone other voluntary drug screenings, 
and has tested negative for illegal drugs on each of them.  Tr. at 168 – 171; see also Indiv. Exs. I 



 - 4 -

– L, Z, AA.  The Individual spends his free time outside of work with his family, working on his 
home, or playing golf.  Tr. at 173.  He has again stated his intent to refrain from any illegal drug 
use in the future.  Tr. at 189.  He stated that this is different from the statements he signed in 
1996 because he has learned his lesson since then and faced the repercussions.  Tr. at 189 - 90.  
He understood what he was signing in 1996, but did not understand “the full ramifications of it.”  
Tr. at 191.     
 
C. The Individual’s Wife 
 
The Individual and his wife have known each other for 19 years and have been married for 17 
years.  Tr. at 113 - 14.  Although she attended the November 2004 party with the Individual 
where he used cocaine, she was not aware of the Individual’s cocaine use until January 2005.  Tr. 
at 116 - 17.  The hosts of the party were friends the Individual knew from college.  Tr. at 119.  
He no longer associates with those friends.  Id.   The Individual’s wife was surprised to learn 
there was cocaine at the party because she did not see any evidence of it.  Tr. at 130.  She was 
not aware the Individual used cocaine that night until the Individual told her about the incident 
several months later.  Tr. at 129.  She was both surprised and disappointed by his actions.  Tr. at 
131.   
 
The Individual’s wife had never known the Individual to use illegal drugs.  Tr. at 118.  He has 
not used any illegal drug since November 2004.  Tr. at 121.  She has never seen any evidence of 
illegal drug use on the Individual or in their home.  Tr. at 136.  She believes the Individual’s 
mistake in using the cocaine in November 2004, and the resulting consequences, “just solidified 
his dedication to his family and his job.  It was a mistake he made, he feels terrible about it, he 
wants to defend his character and his career.”  Tr. at 121.  The Individual’s wife believes the 
Individual will “absolutely not” repeat the mistake he made in using cocaine in 2004.  Tr. at 135.  
She added that the incident has been “so devastating to him and potentially to his career.”  Id.  
The Individual and his wife do not associate with anyone who uses illegal drugs.  Tr. at 121.   
 
According to his wife, the Individual is “a good guy” who has always been consistent as a 
husband and father.  Tr. at 134.  His priorities are his family and his work.  Tr. at 120.  The 
Individual spends his free time helping their children with their homework and sports.  Id.  They 
do not often attend parties or social gatherings.  Tr. at 121.  She believes the Individual is “a man 
of his word.”  Tr. at 136.   
 
D. The Individual’s Friend  
 
The Individual’s friend has known the Individual for approximately 30 years.  Tr. at 25.  The 
Individual’s friend has never seen him use illegal drugs.  Tr. at 27, 33.  The friend has also never 
seen any evidence of drug use in the Individual’s home.  Tr. at 37 - 38.  The Individual’s friend 
stated that, for as long as he has known him, the Individual has always been honest and kept his 
word.  Tr. at 27 – 28, 36.  The Individual is “a real family man”  whose priorities are his family 
and his work.  Tr. at 35, 39.  The Individual does not socialize much.  Beyond getting together 
with the friend, the Individual spends most of his time with his family.  Tr. at 41.     
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The Individual’s friend is aware of the Individual’s cocaine use in November 2004.  Tr. at 29.  
The Individual “knew it was a bad decision” and regretted it.  Tr. at 29, 40.  The Individual’s 
friend believed the drug use was out of character for the Individual, stating, “that’s just not him.”  
Tr. at 40.     
 
E. The Individual’s Co-Workers 
 
Several of the Individual’s current and former work colleagues testified on his behalf.  Each of 
them believed the Individual to be honest and trustworthy and were surprised to learn of his 
November 2004 cocaine use.  Tr. at 48, 79 - 80, 85, 98 – 100, 145.  The Individual is considered 
an excellent worker and valuable employee.  Tr. at 96, 101, 143.  The Individual’s work 
colleagues stated that the Individual knew his cocaine was a lapse in judgment and that he 
greatly regretted his mistake in using the drug.  58, 70, 84, 156.7    
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
 
 

                                                 
7 The Individual also submitted letters from several other work colleagues attesting to his honesty and good 
character.  See Indiv. Exs. B-H. 
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IV. ANALYSIS 
 
Criterion L concerns refer to conduct tending to show that the Individual was “not honest, 
reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l).  In this case, the Criterion L 
concerns arise from the fact that the Individual used an illegal drug in November 2004, despite 
having previously made written commitments to the DOE that he would refrain from any future 
use or involvement with illegal drugs.  Although the Individual was not in possession of a 
security clearance at the time the November 2004 cocaine use occurred, he was in process for a 
security clearance and his cocaine use violated both his stated intent in the 1996 LOI and the 
2004 Security Acknowledgement form.  There is no question that a violation of a written 
commitment to DOE raises security concerns.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information (issued on December 29, 2005 by 
the Assistant to the President for National Security Affairs, The White House) (“Adjudicative 
Guidelines”), Guideline E, ¶¶ 15, 16(f). In addition, the illegal drug use is illegal conduct which 
calls into question the Individual’s honesty and reliability, and his willingness to follow laws, 
rules, or regulations.  See Adjudicative Guidelines, Guideline J, ¶¶ 24, 25b.  Therefore, the only 
question remaining is whether the Individual has presented sufficient evidence to adequately 
mitigate the concerns.   
 
Among the factors which could serve to mitigate both security concerns raised by the 
Individual’s criminal conduct and his violation of a written commitment to the DOE are the 
passage of time, the infrequency of the behavior, or that the behavior happened under such 
unusual circumstances that it is unlikely to recur in the future.  See Adjudicative Guidelines, 
Guideline E, ¶ 17(c); Guideline J, ¶ 32(a).  In this case, the Individual testified that he did not 
know why he used the cocaine in November 2004 and that he regrets his decision to do so.  He 
also stated that he had not used any illegal drugs between 1980 and 2004, has not used any 
illegal drug since that time, and has no plans to do so in the future.  His testimony was largely 
corroborated by the testimony of his wife and friend, both of whom testified that the Individual is 
not a drug user, does not socialize with anyone who uses illegal drugs, and recognizes that his 
actions were a mistake.  All of the Individual’s witnesses testified that the Individual is an honest 
person, that his use of cocaine in November 2004 was out of character for him, and that the 
Individual was remorseful for his conduct.  
 
There is no dispute that the Individual was fully aware of the DOE’s zero tolerance policy 
regarding illegal drug use, having participated in the security process as early as 1996, and that 
he chose to use an illegal drug in 2004, while in process for a security clearance.  This is an 
extraordinary lapse in judgment which calls into question his trustworthiness, reliability, and 
willingness to comply with laws, rules, and regulations.  However, based on the record in this 
case, I find that the Individual’s cocaine use in 2004 was an isolated lapse in otherwise good 
judgment, which occurred over five years ago.  I find that the Individual, having been subject to 
the negative consequences of his lapse in judgment, has learned from his mistake and will not 
repeat it in the future.  In addition, the Individual no longer socializes with the friends who 
hosted the 2004 party, making it unlikely that he will encounter the people who offered him the 
cocaine at the party.  Further, the Individual rarely socializes with anyone other than his family 
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and one close friend, making it unlikely that he will place himself in the same circumstances 
which led to his cocaine use in 2004.  Finally, the Individual has been subject to random drug 
screenings over the past several years through his employment, and has tested negative for drug 
use on each of them.  This demonstrates a pattern of responsible behavior on the part of the 
Individual.   
 
Based on the foregoing, I find that the Individual has presented evidence sufficient to mitigate 
the Criterion L security concerns raised by his use of cocaine in November 2004.  Accordingly, 
he has mitigated the security concerns listed in the Notification Letter. 
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criterion L.  I also find that 
the Individual has presented sufficient information to fully resolve those concerns.  Therefore, I 
conclude that granting the Individual’s request for access authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.”  10 
C.F.R. § 710.7(a).  Accordingly, I find that the Individual’s request for DOE access authorization 
should be granted. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: November 9, 2009 
 
 
 
 
 
 



 

 

* The original of this document contains information which is subject to withholding from 
disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced 
with XXXXXX’s.  
                                                           December 23, 2009 
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Name of Case:  Personnel Security Hearing  
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Case Number:  TSO-0785 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter “the 
Individual”) to possess an access authorization.  This decision will consider whether, based on 
the testimony and other evidence presented in this proceeding, the Individual’s suspended access 
authorization should be restored.1  For the reasons detailed below, it is my decision that access 
authorization should not be restored.2 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual is an employee of a contractor at a DOE facility and had previously been granted 
an access authorization.  In August 2007, his employer requested the Local Security Office 
(LSO) of the DOE facility to upgrade the Individual’s access authorization. DOE Exhibit (Ex.) 8 
at 1. 
 
An investigation of the Individual revealed that, while in military service, the Individual had an 
alcohol-related Article 15 (military) disciplinary action taken against him in 1997 for Driving 
Under the Influence (DUI).3 Ex. 11 at 26-30. He was required to attend a military alcohol 
treatment facility. Ex. 11 at 62. Also revealed was the fact that the Individual had another  
alcohol-related military Article 15 disciplinary action taken against him in 2007 for an 
Inappropriate Relationship with a Subordinate.  Ex 11 at 26-30. 
 
In light of the derogatory information concerning the Individual’s consumption of alcohol, the 
LSO conducted a Personnel Security Interview (PSI) with the Individual in December 2008. 
Additionally, the LSO referred the Individual to a DOE-Contractor Psychiatrist (DOE 
Psychiatrist) for an evaluation. The DOE Psychiatrist summarized his findings concerning the 
Individual in an April 2009 evaluative report (Report). Ex. 7. 
 
Because the derogatory information had not been resolved by the PSI or the DOE Psychiatrist’s 
evaluation, the LSO suspended the Individual’s access authorization and issued a Notification 
Letter in April 2009 to him outlining the derogatory information which created a substantial 
doubt as to the Individual’s eligibility for an access authorization pursuant to Criteria H and J of 
10 C.F.R. Part 710.4 Ex. 1 (Notification Letter and Statement of Charges). The Notification 
Letter cited the Report as derogatory information, as well as two alcohol-related incidents while 
the Individual was serving in the military and his treatment at a military alcohol treatment 
facility. Ex. 1.  
 
At the Individual’s request, I convened a hearing in this matter.  At the hearing, DOE presented 
one witness, the DOE Psychiatrist. The Individual offered his own testimony, as well as that of 
his wife, his current supervisor (Supervisor) and two co-worker friends (Co-Worker 1 and 2). 
The DOE submitted 11 exhibits (Exs. 1-11) for the record. The Individual submitted four 
exhibits (Ind. Exs. A-D).  
 
 
 

                                                 
3 Article 15 refers to Article 15 of the Uniform Code of Military Justice, 10 C.F.R. § 801 et seq. This provision 
provides for the administrative, non-judicial hearing of a complaint against a service member with a limited range of 
punishments. 
 
4 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J refers to information that suggests that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 
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III. FACTUAL FINDINGS 
 

The facts are essentially undisputed in this case. 
 
The Individual served in the military from 1994 to 2007. In  September 1997 the Individual was 
arrested at a military reservation for Driving Under the Influence (DUI) of alcohol. Ex. 9 at 7; 
Ex.11 at 10-11. The Individual received Article 15 discipline for this offense and was required to 
attend a military alcohol treatment facility for six weeks. Ex. 11 at 12-13, 24-26. At the facility, 
he was diagnosed as suffering from Alcohol Dependence and was required to attend treatment 
and education programs, as well as to partake in treatment with the drug Antabuse. Ex. 11 at 24-
26, 61. The clinicians at the facility recommended that the Individual not resume consuming 
alcohol. Ex. 7 at 8.  
 
After completion of the treatment program, the Individual reduced his alcohol consumption from 
his customary six to eight beers on most weekends prior to participating in the program to 
consuming the same amount only every second or third weekend. Ex. 11 at 20, 36.  
 
The Individual’s alcohol consumption changed after returning from a foreign deployment in 
December 2001 to consuming two or three beers over a weekend. Ex. 11 at 39. 
 
In April 2007, the Individual invited three female service members to his house, since they were 
interested in renting his house. Transcript of Hearing (Tr.) at 73. The women asked if they could 
bring alcohol to his house and the Individual gave them permission, provided they would spend 
the night at his house and none of the women would attempt to drive from the house. Tr. at 73. 
The Individual remembers consuming alcohol, approximately four or five beers, three or four 
margaritas and some bourbon mix, with the women. Tr. at 73. One of the women reported to 
authorities that, during the night she was present at the Individual’s house, the Individual had 
made an inappropriate remark to her.5 Tr. at 73; Ex. 11 at 27. The Individual did not remember 
making any such remark to the woman. Tr. at 73, Ex. 11 at 27.   
 
After an investigation, the Individual was subject to Article 15 discipline for “Inappropriate 
Relationship with a Subordinate.” Ex. 10 at 25; Ex. 11 at 29. Because alcohol was involved with 
the incident, the Individual’s commanding officer required the Individual to visit the health unit 
at their base. Ex. 11 at 28. The Individual did not receive any recommendation from the clinician 
at the health unit for additional alcohol-related treatment. Ex. 11 at 31. The Individual 
subsequently left military service in August 2007. Ex. 10 at 21. 
 
The Individual was employed by his current employer, a DOE contractor, in August 2007. Ex. 
10 at 8. In that same month, the Individual’s employer submitted a request that the Individual’s 
access authorization be upgraded. Ex. 8. 
 
Through the submission of the Individual’s QNSP and its own investigation, the LSO discovered 
the alcohol-related incidents described above. The LSO then sent the Individual to be examined 
by the DOE Psychiatrist. The DOE Psychiatrist conducted an examination of the Individual and 

                                                 
5 The Individual was reported to have told the woman words to the effect that she “was sexy and that we were meant 
to be together” and then to have touched her hair. Ex. 11 at  27. 
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issued his Report. The Report opines that the Individual suffers from “Alcohol Dependence, in 
partial remission.” Ex 7 at 10.  In his Report, the DOE Psychiatrist states that the Individual met 
a sufficient number of the Diagnostic and Statistical Manual 4th Edition Text Revision’s (DSM-
IV-TR) criteria for a diagnosis of Alcohol Dependence. Ex. 7 at 8-9.  The DOE Psychiatrist also 
stated that earlier “alcohol-related interventions” (treatment attempts) made by others were 
ineffective since the Individual has little insight into his alcohol problem. Ex. 7 at 11. The 
Individual’s judgment was also seen as “limited,” given the fact that as of the time of the 
examination, the Individual was still electing to consume alcohol despite his history of Alcohol 
Dependence. Ex. 7 at 11.  With regard to the evidence that would be required for the Individual 
to demonstrate rehabilitation or reformation, the DOE Psychiatrist stated that he would 
recommend participation in a structured inpatient or outpatient treatment program with 
documented participation in 12-step recovery meetings along with a year of complete sobriety 
and possible psychotherapy for anger issues. Ex. 7 at 11-12. A longer period of sobriety would 
be required if the Individual remained resistant to participation in treatment programs. Ex. 7 at 
11-12. 

 
IV.   ANALYSIS 

  
The Criteria H and J concerns both arise from the Individual’s alcohol misuse. The Individual, in 
mitigation of these concerns, has presented evidence at the hearing regarding his overall 
excellence in  performing his work responsibilities, his current program of counseling and his 
history of no alcohol consumption since March 2009. He maintains this evidence establishes that 
he would not be at risk of committing a security breach. After considering all of the evidence 
presented in this matter, I find that the Individual has not resolved the security concerns 
presented by his alcohol problem. 
 
Excessive use of alcohol raises a security concern due to the heightened risk that an individual’s 
judgment and reliability may be impaired to the point that he may fail to safeguard classified 
matter or special nuclear material. See Personnel Security Hearing, Case No. TSO-0733 (July 
13, 2009) (Criterion J case involving alcohol misuse). Excessive alcohol consumption often leads 
to the exercise of questionable judgment, unreliability, and failure to control impulses, and 
increases the risk of unauthorized disclosure of classified information due to carelessness. 
“Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information” issued on December 29, 2005, by the Assistant to the President for National 
Security Affairs, The White House (Adjudicative Guidelines), at Guideline G.  Further, certain 
emotional, mental, and personality conditions can impair judgment, reliability and 
trustworthiness. Adjudicative Guidelines at Guideline I.  Given the Individual’s two admitted 
alcohol-related military disciplinary actions and the diagnosis by the DOE Psychiatrist of 
Alcohol Dependence, I find the LSO had ample grounds to invoke Criteria H and J. 
 
At the hearing, the Individual testified that, in light of the events leading to the suspension of his 
access authorization, he decided to abstain from alcohol. He has not consumed alcohol since 
March 2009. Tr. at 85. The Supervisor and Co-Workers 1 and 2 have not seen the Individual 
consume alcohol in approximately one year. Tr. at 14, 28, 37; but see Ind. Ex. D (statement from 
a senior official asserting that the last time he observed the Individual to consume alcohol was 
March 2009 at Individual’s wife’s birthday party). The Individual’s wife testified that she has not 
seen the Individual consume alcohol since May 2008. Tr. at 45. Neither the Supervisor nor Co-
Workers 1 and 2 have recently observed the Individual consuming alcohol in social situations. 
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Tr. at 13-14, 27, 37-38.  The Individual further testified that his intention is to remain abstinent 
from alcohol. Tr. at 85. Since that time, he has experienced no cravings for alcohol or 
experienced any difficulties in social situations where alcohol was freely available. Tr. at 85.  
 
The Individual also testified as to his current counseling program. In response to the 
recommendation made in the Report, the Individual contacted the DOE facility’s Employee 
Assistance Program (EAP). Tr. at 93, 102. The Individual was informed that he was entitled to 
have five sessions with an EAP Counselor (Counselor) and has given her a copy of the DOE 
Psychiatrist’s Report.6 Tr. at 84, 102-03. The Individual has realized through his four counseling 
sessions that he needs to identify whether there are any particular stressors that may cause him to 
consume alcohol excessively and to have a plan for alternative activities he could perform in lieu 
of consuming alcohol. Tr. at 82, 99. His counselor did not recommend participation in a 12-step 
program, such as Alcoholics Anonymous (AA). Tr. at 84. After his five EAP sessions are over, 
he plans to continue with counseling “in the near term.” Tr. at 102-03. 
 
The Individual believes that he has a support system that will assist his efforts in rehabilitation. 
Specifically, the Individual believes that his wife and family, his renewed church attendance, 
including active participation in church groups and his continued development of a plan to avoid 
alcohol consumption, constitutes a significant support system. Tr. at 82. In this regard, the 
Individual’s wife testified that the Individual has begun to attend church with the rest of his 
family. Tr. at 52. He also performs more volunteer activities at their church, such as participating 
in the church’s AWANA activities on Sunday afternoon and being responsible for the church’s 
sporting activities. Tr. at 52. 7 As part of his change in priorities, the Individual now spends more 
time with his family and his neighbor’s family.  Tr. at 52, 57. 
 
The Supervisor and Co-Workers 1 and 2 each testified as to the Individual’s stellar work 
performance. Tr. at 12 (Individual is “top-notch”); Tr. at 30 (“dedicated to work”); Tr. 38-39 
(Individual’s reputation in his military service was “good” and that Individual is considered an 
“upstanding person”). Co-Worker 2 testified that he thinks so much of the Individual’s judgment 
and reliability that he has let the Individual care for his children in his absence. Tr. at 38. Co-
Worker 1 trusts the Individual and his wife, so much so that her daughter has been at the 
Individual’s house to babysit without adult supervision. Tr. at 29. The Individual has submitted 
four written statements from four senior officials expressing their support for the Individual to 
have access authorization restored and commending the Individual for his outstanding work 
performance. Individual Exhibits (Ind. Ex.) A-D. 
 
The DOE Psychiatrist testified after listening to all of the witnesses. He believes that in the 
period beginning from the issuance of his Report, the Individual has made significant progress in 
his efforts at rehabilitation. Tr. at 108. He especially noted the Individual’s seeking a counselor 
and sharing the DOE Psychiatrist’s Report with her. Tr. at 108. He also noted the Individual’s 
spiritual renewal and the Individual’s participation in activities that would discourage alcohol 
use. Tr. at 108. He finds the Individual’s new sense of meaning and purpose highly encouraging. 
Tr. at 108. He believes that the Individual’s prognosis is “good.” Tr. at 109.   

                                                 
6 The Individual requested that his EAP Counselor testify on his behalf but she declined apparently based on her 
understanding of her employer’s policy regarding employees testifying at legal proceedings. Tr. at  84-85. 
 
7 AWANA is a church Bible study activity for children. Tr. at 58. 
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Nonetheless, the DOE Psychiatrist believes as of the date of the hearing that the Individual had 
not demonstrated sufficient evidence of rehabilitation or reformation from his alcohol disorder. 
Tr. at 109. He believes that the Individual needs a longer period of abstinence, greater than the 
Individual’s six-month abstinence as of the date of the hearing, to establish sufficient 
rehabilitation. Tr. at 109. More importantly, he believes that the Individual needs an “increased         
recognition of the problem that alcohol has posed in his life.” Tr. at 109. The DOE Psychiatrist 
also believes that the Individual needs to have his social supports and individuals from the 
“rehabilitative community” more involved and knowledgeable about his alcohol problem. In this 
regard, the DOE Psychiatrist noted that the Individual needed participation in a program like AA 
or alternatively: 
 

[A]t least some of his closest acquaintances knowing about [the Individual’s] 
problem with alcohol and being able and willing to respond if he should have a 
need.  Even his wife does not know of his last alcohol use.  Presumably, the 
closest people in his life don't know that he has an alcohol problem. 

 
Tr. at 113. 8 
 
While I believe that the Individual has made some substantial changes in his life and is now 
making an effort to address his alcohol problem I cannot find that he has, of the date of this 
hearing, resolved the Criteria H and J concerns raised by the derogatory information discussed 
above. 
 
In making this determination, I find that the Individual, as of the date of the hearing, seems not to 
have fully internalized the message that he has an alcohol problem. His testimony reflects his 
divided feelings regarding this issue:   
 

I would say there is a problem with me and alcohol, yes, so I would say that there 
is a problem.  In the fact that whether I abuse it or I drank too much, I'm not sure, 
but I'm told that that is the case.  And this is the third or fourth time that people 
are telling me.  So evidently there is something there and, like I said, I can't 
control what other people think.  I don't think that I'm an alcoholic, I really don't, I 
don't want to be resistant.   

 

                                                 
8 When asked about what the Individual had told them concerning what had prompted the hearing, each of the 
witnesses gave somewhat differing answers. The Supervisor stated the Individual had been subject to administrative 
action while in military service based on an accusation of a female solder. Tr. at 11. He had not discussed the issue 
of alcohol misuse with the Individual. Tr. at 15. Co-Worker 1 believed the hearing was prompted by “[s]omething 
that happened in his past and that the investigator thought he was still having some problems, I think.” Tr. at 25. The 
Individual had not discussed with her why he was no longer consuming alcohol. Tr. at 28. Co-worker 2 did not have 
any knowledge of the events that prompted the hearing but sought to be a character witness for the Individual. Tr. at 
36. He had not discussed with the Individual why the Individual was no longer consuming alcohol.  Tr. at 37. 
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Tr. at 98.9  This ambivalence is of long standing. During the treatment he received in 1997 the 
Individual was essentially forced to attend the program on pain of discharge from military 
service. Ex 11 at 23. At that time, he did not believe he was an “alcoholic.” Ex. 11 at 23. See Ind. 
Ex. D (senior management official noting about the Individual, “[i]n our talks over the past few 
months, [the Individual] realizes that he may have been recalcitrant about his attitude towards 
alcohol”).  Even though the Individual consumed limited amounts of alcohol and had no adverse 
alcohol-related incidents for about 10 years, the fact remains that the Individual has been 
diagnosed as suffering from Alcohol Dependence. See Tr. at 72 (between 1997 and 2007 
Individual typically consumed only two or three beers over the course of a weekend).  In the 
absence of other professional testimony that would support a finding that the Individual does not 
in fact have an alcohol disorder or that he has been reformed, I will rely on the evaluation of the 
DOE Psychiatrist who has indicated that, in order to show reformation or rehabilitation, the 
Individual should participate in a structured inpatient or outpatient treatment program with 
documented participation in 12-step recovery meetings along with a year of complete sobriety. 
Since the Individual has not met this standard, I must conclude that the Criteria H and J concerns 
raised by the Individual’s history of alcohol misuse and the Individual’s diagnosis of Alcohol 
Dependence have not yet been resolved.  
 

V. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H and J have not been 
resolved. Given these findings, I cannot conclude, as of the date of this hearing, that restoring the 
Individual’s access authorization “would not endanger the common defense and security and 
would be clearly  consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  Consequently, 
the Individual’s access authorization should not be restored.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date:  December 23, 2009 
 
 

                                                 
9 The Individual’s wife forthrightly expressed her opinion as to whether the Individual had an alcohol problem at the 
hearing testifying that  “[m]y husband is able to be around people who drink without attempting to have any drink.  
He is able to go to barbecues just like we had [at the DOE facility], a cookout, and he doesn't drink. I have grown up 
with a brother who is an alcoholic and I see a big difference in, yes, my brother is an alcoholic and my husband is 
not.  Has he drank before? Yes.  As to his state of mind when he is drinking, he is not violent, he does not act out, he 
does not get aggravated so, in my opinion, he don't have a problem with alcohol.” Tr. at 50. 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s. 

                                                           November 5, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      July 21, 2009

Case Number:                      TSO-0786

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”)

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear

Material.” 1 For the reasons set forth below, I conclude that the individual’s security clearance should

be restored. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was issued a security

clearance in connection with that employment. In September 2008, the individual was arrested for

Aggravated Driving While Intoxicated and Careless Driving. Upon being informed of this arrest, the

Local Security Office (LSO) summoned the individual for an interview with a personnel security

specialist in January 2009. After this Personnel Security Interview (PSI) failed to resolve the security

concerns that were raised by the arrest, the LSO referred the individual to a local psychiatrist

(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE

psychiatrist prepared a written report, which set forth the results of that evaluation, and sent it to the

LSO. After reviewing this report and the rest of the individual’s personnel security file, the LSO

determined that derogatory information existed that cast into doubt the individual’s eligibility for
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access authorization. They informed the individual of this determination in a letter that set forth the

DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as

the Notification Letter. The Notification Letter also informed the individual that he was entitled to

a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility

for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 10 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced one exhibit, and presented the testimony of five witnesses in addition to

testifying himself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

     CONCERNS

A. The Individual’s Alcohol Usage and Related Events

The following information was obtained from the DOE psychiatrist’s report (DOE Exhibit (DOE

Ex.) 3), and is not disputed by the individual. The individual began consuming alcohol at age 12,

when he would “sneak a drink here and there.” DOE Ex. 3 at 2. At age 17, the individual joined the

armed forces, and over the next four years, he drank at least a six-pack of beer per day, and would

become intoxicated about once per week after drinking two six-packs. After leaving the armed

forces, the individual’s alcohol consumption dropped. At the beginning of his employment with the

DOE contractor in 1979, he would drink an average of one beer per night during the week, and on

one weekend evening twice per month, he would drink two six-packs. This level of consumption

would leave him “pretty buzzed but not intoxicated,” which he defined as “stumbling around drunk.”

Id. at 3. This pattern of drinking continued for approximately 30 years. 

In August 1997, the individual and his wife began arguing while she was driving them home after

a visit with the individual’s terminally-ill mother. After she refused to stop and let the individual out

of the vehicle, he struck her in the face with the back of his hand. The individual’s wife then stopped,

and the individual exited the vehicle and began walking home. When the police arrived, they arrested

the individual for Battery and Domestic Violence. He later informed the DOE that he had consumed

a six-pack of beer throughout the day of the arrest, DOE Ex. 9, and he admitted to the DOE

psychiatrist that this drinking contributed to his inability to control his temper. DOE Ex. 3 at 3. 

After he turned 50 years of age at the beginning of 2008, the individual began drinking whiskey in

addition to beer. On an average of once per week, he would consume a six-pack of beer and a pint

of whiskey with friends. On the evening of his September 2008 arrest, the individual drank a six-

pack of beer and a pint of whiskey over the course of four-to-five hours at a friend’s house. While

driving home, he failed to negotiate a curve, and his vehicle left the road. When the police arrived

at the scene, they administered a Breathalyzer test to the individual. After measuring the individual’s

blood alcohol content at 0.16, twice the legal limit for driving in the individual’s state, the police

arrested the individual.   
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The individual reported this arrest to the DOE contractor. In October 2008, the individual was

referred to a psychologist in the employ of the contractor for an evaluation as to his fitness to return

to work. That psychologist (hereinafter referred to as “the individual’s psychologist”) diagnosed the

individual as suffering from Alcohol Abuse, and he was required to undergo random, unannounced

Breathalyzer tests and was referred to the contractor’s Employee Assistance Program (EAP). The

individual began meeting with his EAP counselor on a weekly basis, and began attending Alcoholics

Anonymous (AA) twice a week. The individual reported last consuming alcohol on November 6,

2008, approximately six months prior to the DOE psychiatrist’s evaluation, and reported last

drinking to intoxication on the night of his September 2008 arrest. His intention is to refrain from

all future alcohol use.   

B. The Notification Letter and the DOE’s Security Concerns

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraph (j) of the criteria for eligibility for access to classified matter or special nuclear

material set forth at 10 C.F.R. § 710.8.  

Criterion (j) defines as derogatory information indicating that the individual “has been, or is, a user

of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependant or as

suffering from alcohol abuse.”10 C.F.R. § 710.8(j). As support for this criterion, the Letter cites the

diagnoses of the DOE psychiatrist and the individual’s psychologist that the individual suffers from

Alcohol Abuse, the individual’s two alcohol-related arrests, and his abusive levels of alcohol

consumption since the beginning of 2008.

This derogatory information adequately justifies the DOE’s invocation of criterion (j), and raises

significant security concerns. Excessive alcohol consumption such as that exhibited by the individual

often leads to the exercise of questionable judgement or the failure to control impulses, and can

therefore raise questions about an individual’s reliability and trustworthiness. See Revised

Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White

House (December 19, 2005), Guideline G.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether restoring the individual’s security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 
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A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

The individual does not dispute the diagnoses of Alcohol Abuse. Therefore, the sole issue in this

proceeding is whether he has demonstrated adequate evidence of reformation or rehabilitation. For

the reasons that follow, I find that he has made such a showing. 

The most compelling factor in the individual’s favor is that each of the three expert witnesses who

testified at the hearing concluded that the individual’s prognosis is good, and that his chances of

relapsing into alcohol usage are low. The individual’s psychologist testified that he has met with the

individual on a monthly basis since November 2008 to check on his progress and to discuss issues

relating to his continued sobriety. Hearing Transcript (Tr.) at 25-26. He continued that the

individual’s attitude has improved over time, from one exhibiting “a bit of denial” at first, to one that

is now “clearly in line with somebody who is committed to sobriety.” Tr. at 27.  

The EAP counselor testified that even though the individual was only required to meet with him

eight times as of the date of the hearing, he had had, at the individual’s request, 26 meetings with

him during this period. Tr. at 35. The individual has been “very insightful and cooperative,” id., and

is one of the EAP counselor’s “better clients.” Tr. at 44. The EAP counselor further stated that the

individual has passed all 83 of the random Breathalyzer tests that have been administered to him, and

he is satisfied that the individual is not drinking. Tr. at 37.

In his report, the DOE psychiatrist concluded that, in order to show adequate evidence of reformation

or rehabilitation, the individual would have to continue his current treatment program (monthly

meetings with the individual’s psychologist, weekly meetings with the EAP counselor, weekly AA

attendance, and regular, unannounced Breathalyzer tests at work) for a period of one year from

November 6, 2008, the date of his last usage of alcohol. DOE Ex. 3 at 11. The hearing was held

approximately 11 months after that date. Nevertheless, after witnessing all of the testimony, the DOE

psychiatrist concluded that the individual was demonstrating adequate evidence of reformation or

rehabilitation. Tr. at 74-75. The individual’s psychologist and the EAP counselor concurred in this

assessment. Tr. at 30, 40. In support of his conclusion, the DOE psychiatrist testified that the

individual “has demonstrated a very good commitment to his sobriety.” Tr. at 70. He further noted

that, although his motivation for initially seeking treatment was external in nature (i.e., the likelihood

of losing his job), the individual was now internally motivated to maintain his sobriety because he

could see how it had improved his life. Tr. at 74-75. 
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I was also favorably impressed with the strength of the individual’s support system, and of his

commitment to abstinence. The individual’s contention that he attends an average of two AA

meetings per week is supported by the testimony of his wife and his AA sponsor, Tr. at 12, 51; see

also Individual’s Exhibit 1. The individual’s wife testified that she “encourages” him in his recovery,

Tr. at 16, and that, if the individual started drinking again, she would talk to him about it, and would

then contact the individual’s sponsor. Tr. at 21. The individual’s sponsor testified that he attends the

AA meetings with the individual, and then confers with him after the meetings. Tr. at 48. He further

stated that they are actively working through the AA’s 12 step program. Tr. at 49. The individual

testified that he “feels a lot better physically and mentally” since he has stopped drinking, and that

his marriage is “way better now.” Tr. at 63. He further stated that, for him, AA attendance is a

“lifetime commitment,” Tr. at 66, and that he intends to continue to refrain from all alcohol usage.

Tr. at 68. Based on the foregoing, I conclude that the individual’s chances of relapsing into Alcohol

Abuse are acceptably low, and that he has successfully addressed the DOE’s security concerns under

criterion (j). 

V. CONCLUSION

After carefully considering all of the evidence in the record as outlined above, I conclude that the

individual has demonstrated that restoring his access authorization would not endanger the common

defense and security, and would be clearly consistent with the national interest. Accordingly, I find

that the individual’s security clearance should be restored. The DOE may seek review of this

Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: November 5, 2009



*  The original of this document contains information which is subject to withholding from 
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DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 21, 2009 
 
Case Number:   TSO-0787 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1  In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should not restore the individual’s access authorization at this time. 
 
I.  Background 
 
The individual has been employed by a DOE contractor since 2004, Exhibit 11 at 4, and has held 
a DOE access authorization since 2005. Exhibit 5 at 2.  On January 9, 2009, the individual was 
arrested and charged with child solicitation by electronic communication device.  Exhibit 8.  The 
Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the individual on 
January 27, 2009, Exhibit 12, and referred the individual for an evaluation by a DOE consultant-
psychologist (DOE psychologist).  Exhibit 4.  The DOE psychologist examined the individual on 
February 19, 2009, and issued a psychological assessment on February 27, 2009.  Exhibit 6.  The 
Local Security Office (LSO) ultimately determined that the derogatory information concerning 
the individual created a substantial doubt about his eligibility for an access authorization, and 
that the doubt could not be resolved in a manner favorable to him.  Accordingly, the LSO 
proceeded to obtain authority to initiate an administrative review proceeding. 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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The LSO issued a Notification Letter to the individual on July 9, 2009.  See 10 C.F.R. § 710.21.   
That letter informed the individual that information in the possession of the DOE created a 
substantial doubt concerning his eligibility for access authorization.  Specifically, the DOE 
characterized this information as indicating that the individual (1) has an illness or mental 
condition of a nature which, in the opinion of a licensed clinical psychologist, causes or may 
cause, a significant defect in judgment or reliability; and (2) has engaged in unusual conduct or is 
subject to circumstances which tend to show that he is not honest, reliable, or trustworthy; or 
which furnishes reason to believe that he may be subject to pressure, coercion, exploitation or 
duress which may cause him to act contrary to the best interests of the national security.  
Exhibit 1 (citing 10 C.F.R. § 710.8(h), (l)). 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on August 5, 2009. 
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
DOE psychologist, the individual, his counselor, and another psychologist, who evaluated the 
individual in March 2009.  Each of the witnesses was present throughout the hearing and 
observed the testimony of the other witnesses.  The DOE Counsel and counsel for the individual 
submitted fifteen2 and seven exhibits, respectively. 

                                                 
 2 The individual’s attorney objected to the admission of four of the DOE’s exhibits, one of which, 
Exhibit 8, included police reports of the individual’s January 9, 2009, arrest, and the other three of which, Exhibits 
3, 4, and 5, were case evaluation sheets prepared by DOE security personnel.  Hearing Transcript [hereinafter Tr.] at 
7-8.  Noting, among other reasons, that such documents are routinely admitted into the record of Part 710 
proceedings, I overruled this objection.  Tr. at 11-12.   
 The individual’s attorney also objected to the admission of Exhibit 15, containing the raw results of the 
psychological tests given to the individual in March 2009.  Id. at 15.  Prior to the hearing, the individual’s attorney 
provided these tests results to the DOE Counsel, who then sought to introduce them into the record.  The 
psychologist who administered the tests testified that he felt “very strongly”  that the raw test results “might be 
misleading to someone who doesn't know the tests, or might be misleading to someone who reads them out of 
context,” id. at 222-23, and therefore “might potentially be misinterpreted or misused in some way.”  Id. at 223.  I 
noted that, while I understood the psychologist’s concerns, as with regard to the other exhibits to which the 
individual’s counsel objected, the results of psychological tests have been routinely admitted into the record in these 
proceedings.  Id. at 224.  Further, I stated that I would not apply a standard that would keep a document “out of the 
record because of the possibility that it might be misinterpreted.”  Id. at 225. 
 Later in the hearing, the DOE psychologist volunteered his opinion that, despite the fact that the results of 
the tests he administered to the individual had already been submitted into the record by the DOE counsel, his and 
the other psychologist’s  “ethic[al] standards . . . state that we should not be making our raw test results available to 
anyone other [than] another clinical psychologist or someone trained in that.”  Id. at 311.  The individual’s attorney, 
in her closing statement, asked me to reconsider my decision overruling her previous objection to the admission of 
the test results.  Id. at 352.  Having given this matter further consideration, I will not disturb my earlier decision 
overruling the objection, for the reason I set forth above and at the hearing in this matter.  In the future, if the DOE 
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II.  The Notification Letter and the Security Concerns at Issue 
 
As the basis for the security concerns under Criterion H, the Notification Letter cites the opinion 
provided by the DOE psychologist in his assessment of the individual, in which he did not 
diagnose the individual with a mental illness, but found that the individual: 
 

did engage in sexual behavior that reflected very poor judgment.  Also he was 
unable to fully control his impulsive wish to engage sexually with an under-aged 
female even though he believed that it was wrong.  This “mental condition,” as 
opposed to a “mental illness,” caused and could continue to cause a significant 
defect in judgment. 

 
Exhibit 6 at 6.  Any mental condition that could cause a significant defect in judgment raises 
clear concerns regarding an individual’s ability to protect classified information and safeguard 
special nuclear material.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House (Adjudicative Guidelines) at ¶ 27 (“The 
Concern.  Certain emotional, mental, and personality conditions can impair judgment, reliability, 
or trustworthiness. A formal diagnosis of a disorder is not required for there to be a concern 
under this guideline.”) 
 
Under Criterion L, the Notification Letter alleges the following: 
 

(1)  On January 9, 2009, police arrested the individual and charged him with three 
felony counts of child solicitation by electronic communications device. 
 
(2)  On June 17, 2009, the individual pled guilty to two misdemeanor charges of 
attempting to commit a felony. 
 
(3)  The individual admitted that, “on December 30, 2008 and January 4, 2009, he 
exposed his genitals and masturbated via webcam and transmitted those images 
through the internet to a person whom he believed was a 14 year-old girl.”3 
 

                                                                                                                                                             
psychologist feels that ethical obligations preclude him from producing certain documents, this is a matter that 
should be addressed with the DOE prior to his submission of those documents to the agency.  
 
  
 3 According to police reports in the record, the individual was in fact communicating with officers who had 
assumed the online identity of a fictitious 14-year-old girl.  Exhibit 8. 
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(4)  The individual admitted that, “on January 4, 2009 and January 8, 2009, he 
agreed to meet a girl whom he believed was 14 years old with the intent of having 
sexual relations with her.” 
 
(5)  On January 9, 2009, the individual “obtained a hotel room . . . and had in his 
possession a bundle of white roses, a video camera with a tripod, wine, numerous 
condoms, and a piece of ladies’ lingerie.” 
 
(6)  The individual admitted to “knowing that the pursuit of a minor with the 
intent to have sexual relations was illegal.” 
 

Exhibit 1.  With the exception of the date of the individual’s plea,4 the individual has not 
disputed any of these allegations.  The behavior to which the individual has admitted raises 
serious concerns regarding his judgment and reliability.  See Adjudicative Guidelines at ¶ 12 
(“The Concern. Sexual behavior that involves a criminal offense, indicates a personality or 
emotional disorder, reflects lack of judgment or discretion, or which may subject the individual 
to undue influence or coercion, exploitation, or duress can raise questions about an individual's 
reliability, trustworthiness and ability to protect classified information.”); Adjudicative 
Guidelines at ¶ 15 (“The Concern. Conduct involving questionable judgment, lack of candor, 
dishonesty, or unwillingness to comply with rules and regulations can raise questions about an 
individual's reliability, trustworthiness and ability to protect classified information.”); 
Adjudicative Guidelines at ¶ 30 (“The Concern. Criminal activity creates doubt about a person's 
judgment, reliability and trustworthiness. By its very nature, it calls into question a person's 
ability or willingness to comply with laws, rules and regulations.”). 
 
III.  Regulatory Standard 

 
A finding of derogatory information does not end the evaluation of evidence concerning the 
individual’s eligibility for access authorization.  Personnel Security Hearing, Case No. TSO-
0052 (2003).  A hearing under Part 710 is held “for the purpose of affording the individual an 
opportunity of supporting his eligibility for access authorization,” i.e., “to have the substantial 
doubt regarding eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is 
my role as the Hearing Officer to issue a Decision that reflects my comprehensive, common-
sense judgment, made after consideration of all the relevant evidence, favorable and unfavorable, 
as to whether the granting or continuation of a person’s access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security.  Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 

                                                 
 4 A stipulation signed by the parties to this case states that the individual entered his plea on May 26, 2009, 
not June 17, 2009, as stated in the Notification Letter.  Exhibit F. 
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of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).5 After due deliberation, I have determined that the 
individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below. 
 
IV.  Hearing Testimony 
 
  A.   The Individual 
 
  1.  Events Leading to the Individual’s January 9, 2009 Arrest 
 
The individual testified that he originally “began going on-line to do internet chats as a way of 
socializing and making friends. Over time it got progressively worse. I started taking 
progressively more risks in my personal life, which eventually led up to me contacting a person I 
believed to be a 14-year-old girl, . . .”  Tr. at 85.  He stated that he contacted this person in a 
“general chat room” and was not looking to meet a minor.  He did not dispute, however, that the 
person stated that she6 was 14 years old, Id. at 85, a fact substantiated by transcripts of the chats 
in question, which were provided by the individual’s counsel prior to the hearing and submitted 
by the DOE Counsel as an exhibit in this proceeding.  Exhibit 14 at 1 (between six and seven 
minutes into their first chat on December 29, 2008, girl identifies herself as being 14 years old). 
 
He testified that “the conversation did start off as innocent, you know, simple -- simple things of, 
‘What kind of hobbies do you like? . . .’  Eventually we both started turning things into a sexual 
matter, and I definitely admit I was a very willing participant.”  Tr. at 86.  The individual 
testified that, twice during their chat sessions, which spanned from December 30, 2008, to 
January 8, 2009, Exhibit 14, he exposed his genitals on webcam, Tr. at 86, and also masturbated 
on camera.  Tr. at 133, 136.  During one of their chat sessions, the individual asked the girl if she 
“knew how to delete a conversation?  I don’t want you to get caught, and I don’t know if you 
have your yahoo [set up] to record your past conversations.”  Exhibit 14 at 16.  In his hearing 
testimony, the individual explained that he “didn't want her to get caught. I knew that what I was 
doing was wrong, and I guess that's the only purpose for that.”  Tr. at 131. 
 

                                                 
 
5 Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 

surrounding his conduct, to include knowledgeable participation, the frequency and recency of his conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for his conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 

 
 6 Though the “girl” with whom the individual chatted was, in fact, two police officers, I will refer to this 
person as a girl and use the feminine pronoun, both for ease of reference and because it more accurately conveys the 
contemporaneous point of view of the individual, who at the time clearly believed he was communicating with a 14-
year-old girl.  Id. 
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He and the girl made arrangements to meet on January 9, 2009, Exhibit 14 at 25-30, on which 
date the individual drove two and a half to three hours to the girl’s town of residence, booked a 
hotel room, and drove to an agreed-upon meeting location.  Id. at 86, 128; Exhibit 12 at 18.  “It 
was specified that it was her aunt's house, and that I was supposed to meet her there at a specific 
time, and we also discussed -- and she did ask me to bring other articles, which I did acquiesce 
and bring.”  Tr. at 86.  One of the items he brought was a video camera, and though the 
individual testified that he had not recorded sexual encounters before, “there was probably some 
intent that if she was open to the idea we would record -- record something.”  Id. at 40. 
 
The individual testified that, upon arriving at the house, he never got out of his car, but that he 
parked the car, after a time driving it a couple of blocks away, where he again parked and was 
approached by police and arrested.  Id. at 87-88; Exhibit 8 at 11 (police report corroborating 
individual’s account).  Regarding his actions on and leading up to January 9, 2009, the individual 
testified that he “knew at the time it was wrong, and I'm never going to deny that, and I'm always 
going to have to live with the consequences of that for the rest of my life.”  Tr. at 89; see also 
Tr. at 128-30 (testimony of individual that he knew engaging in sexual acts with a 14-year-old 
girl would be illegal). 
 
The individual stated in his testimony that he had “developed a problem over the years that I was 
not paying attention to, that I wasn't even aware that I had, until I developed a lot of denial of 
who I was, a lot of denial of not dealing with problems in my personal life, . . .”  Id. at 90.  He 
testified that he has had “sexualized contact over the internet” in the past, but only with adults.  
Id.  He provided his “best guess” that he had exposed his genitals and masturbated over the 
internet via webcam 20 to 30 times in the past.  Id. at 126-27.  The individual also stated that, 
during his past internet chats, he “probably mentioned” his occupation and “may have mentioned 
one or two times – a couple of times or more” the name of his DOE-contractor employer, and 
though he did not recognize at the time that doing so showed bad judgment, he does now.  
Id. at 125-26. 
 
  2.  Events After the Individual’s January 9, 2009 Arrest 
 
The individual testified that he reported his arrest to his employer three days after the arrest, 
which occurred on a Friday.  Id. at 104; see Exhibit 8 at 1 (incident report corroborating 
individual’s account).  Accepting an offer by his employer, the individual saw a counselor 
employed by the company, who suggested that he be tested for “sexual addiction and possibly 
internet addiction, as well.”  Id. at 94.   
 
The individual’s “sister . . . suggested I should get into counseling, and the first lawyer that I 
went to also suggested that I get into counseling, and I agreed, . . .”  Id. at 93.  His attorney in the 
present case, who also represented the individual in his criminal proceeding, referred the 
individual to his current counselor, whom the individual began to see in January 2009.  Id. at 94.  
He described his counseling as “extremely helpful,” noting that his self-esteem is “a lot higher” 
and that the counselor has given him “a lot of tools for being able to deal with problems that I 
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have been ignoring for years.”  Id. at 95.  He testified that he has seen his counselor once every 
two weeks.  Id. at 148.  
 
His counselor also recommended books to the individual which he has been “working through 
diligently,” and which he brought to the hearing, including Sexaholics Anonymous and Sex 
Addicts Anonymous, each of which contains information about similar but distinct 12-step 
programs similar to Alcoholics Anonymous.  Id. at 97.  The individual testified that he has 
attended meetings of both groups, and has a sponsor that he talks to “every single day.”  Id. at 
89, 156-57. 
 
The individual testified, id. at 105-06, and official documents in the record reflect, that he pled 
guilty to two misdemeanors on May 26, 2009, Exhibit 9 (plea agreement), and on June 17, 2009, 
was sentenced to one year supervised probation, Exhibit G (letter from probation officer), 
including as a condition of probation that the individual “shall install the appropriate software on 
[his] home computer so that defendant’s computer usage may be monitored by probation.”  
Exhibit 9 at 2.  The plea agreement also provides that, if the individual successfully completes 
probation, he will receive a “conditional discharge,” id., meaning that “he will not receive a 
conviction for this offense and it will be cleared from his record.”  Exhibit G at 1. 
 
The individual stated in his testimony that his probation officer has conducted two random, 
unannounced, scans of his computer.  Id. at 155-56; see also Exhibit G at 2 (letter from probation 
officer reporting no violations of probations and stating that she has “frequently monitored and 
searched his automobile, residence, and computers and ha[s] found nothing of concern on his 
property”).  According to the individual’s testimony, he has engaged in no internet chats since 
his arrest and that “no messenger systems or anything” are installed on his computer.  Tr. at 104.  
“I have also installed software that . . . prevents [one] from going to specific areas on the 
internet.”  Id.  He testified that only his counselor has the password to change the settings for this 
software.  Id. at 154. 
 
Asked about his future intentions, the individual stated that he is “avoiding not just chat rooms; 
I'm avoiding blogs, I'm avoiding forums, I'm avoiding any personal dealings sites whatsoever.”  
Id. at 158.  He testified that he intends, even after his probation is ended, to “continue to 
constantly do the steps and continue to constantly rely on the support structure I have built up 
these past couple of months . . . .”  Id. at 158-59. 
 
Finally, the individual testified that he now considers himself to be honest, reliable, and  
trustworthy, and that he is not subject to pressure, coercion, exploitation, or duress “because 
everyone that I care about knows about the conduct. I have already had experience being 
confronted with it, and it's public knowledge.”  Id. at 167.  
 
 B.  Psychologist Who Evaluated Individual in March 2009 
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The psychologist who evaluated the individual in March 2009 testified that, among his other 
experience, he has performed “1,500 sex offender evaluations, man on man, court testimony, at 
least 300 times.”  Id. at 177; see also Exhibit B (curriculum vitae).  Accordingly, the individual’s 
attorney offered the psychologist as an expert in psychology and sex offender evaluations, and 
the DOE counsel stated that she had no objection.  Id. at 177. 
 
The psychologist stated that his evaluation of the individual included a four-hour interview of the 
individual, eight to ten hours of psychological testing, interviews of four of the individual’s 
family members, and review of the internet chat transcripts and relevant police reports.  Id. at 
188.  When asked if the individual was open and honest in his interview and tests, the 
psychologist stated that “[a]s far as I know, he was. He didn't tell me anything that later I have 
heard was contradicted.”  Id. at 189. 
 
In an April 20, 2009, “Comprehensive Sex Offender Evaluation Report,” Exhibit A, the 
psychologist diagnosed the individual with “avoidant personality as his main problem. That 
disorder clearly contributed to him being more comfortable in interactions over the Internet and 
that he was relatively uncomfortable in his direct interactions with others.”  Id. at 16.  However, 
the psychologist testified that, while he has 
 

almost always seen a personality disorder in a person who has committed a sex 
offense, . . . they're borderline features or narcissistic features or obsessive-
compulsive features or antisocial features, or all four of those mixed together, not 
really avoidant so much, and all those other personality traits that we do often see 
aren't present in [the individual], so I thought that that was an interesting 
difference than one I would see in most cases. 
 

Id. at 199.  The psychologist further testified that he saw the individual as a “good candidate for 
outpatient treatment, and given that he was forthcoming about the offense, took responsibility for 
the offense, he's able to carry on conversations, I thought he had a good prognosis to be able to 
progress fairly quickly through treatment.”  Id. at 199-200.  Thus, though the psychologist 
originally diagnosed the individual with a “relatively mild” personality disorder, id. at 197, “I'm 
thinking that that's now resolved, and largely due to the treatment that he's been involved in since 
January.”  Id. at 199. 
 
In his April 2009 report, the psychologist opined that the individual “presents a low risk of 
recidivism in the next seven to ten years.”  Exhibit A at 21.  In his testimony, the psychologist 
explained his opinion that the individual “doesn't present with the hallmark features associated 
with the high risk.”  Tr. at 201.  According to the psychologist, the individual is “not 
psychopathic,” he “doesn't have a clear sexual preference for any kind of criminal sexual 
activity, including with children,” does not have a problem with substance abuse, does not have a 
“[t]otal inability to sustain relationship with a relation partner,” has no history of nonsexual 
violence, and has no history of nonviolent crimes.  “[S]o you look at a lot of potential risk 
markers, and most of them aren't there.”  Id. at 201-02. 
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Regarding the individual’s progress since the April 2009 report, the psychologist opined that the 
individual is receiving appropriate treatment, and meeting with his counselor “within the scope 
of frequency that many other treatment programs use.”  Id. at 209.  He testified that he had 
spoken with the individual’s counselor, who indicated that the individual “is doing everything 
he's being asked to do. He's totally compliant.”  Id. at 210.  After hearing the testimony of the 
individual’s counselor, which I discuss below, the psychologist stated:   
 

My opinion in April was that he was low risk, and I would say based on the pace 
of his treatment and the successful meeting of a lot of his treatment goals and his 
ability to articulate a safety plan and to articulate the risk factors and what it is 
that he needs to address emotionally and mentally, then I would say it's very low. 

 
Id. at 296.   
 
Later in his testimony, the psychologist quantified this risk as “five percent or below, because I 
think there's a lot of research that supports that.”  Id. at 336.  However, he clarified that this 
opinion was of the risk that the individual would engage “in behavior that would either commit a 
new crime or would constitute a violation of his conditions” of probation, noting that any 
inappropriate use of the internet would violate the terms of his probation.  Id. 
 
The psychologist acknowledged that, once the individual is “off probation, he's free to do what 
he wants to do. Will he revert to that? And I think his therapist would be the better person to 
address has he really gotten the message, and is he going to . . . stay away from it.”  Id. at 339.  
In the opinion of the psychologist, if the individual “continues benefiting from treatment, and he 
continues in treatment for as long as he's asked to do, then I think he's got a good prognosis to 
not go back and indulge in” behavior that is inappropriate for a person who holds a security 
clearance “and accept that he's not your average guy who can make average imprudent decisions, 
and nobody cares.  I think that should be one of the goals of his ongoing counseling.”  Id. at 339-
40.  
 
The psychologist testified that he would not currently recommend that the individual have 
unmonitored use of the internet, id. at 217-18, and that as “far as later having full access to an 
unfettered computer, I think his therapist could better address the time frame of when that's 
going to be.”  Id. at 218.  He stated that this recommendation was not based on an opinion that 
the individual, in particular,  
 

can't be trusted. It's just from experience, we know it's more productive in 
rehabilitation to reduce the risk that somebody might do that, and if out of ten 
clients with similar issues, five of them are going to be drawn into doing that 
again, and the other five are going to do well, but we don't know which five are 
which until we get further down the road in treatment, it's just a good idea to 
recommend it, so the recommendation was kind of a blanket recommendation 
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because of the nature of the case, and not because of any, you know, concern that 
I have that he's just waiting for an opportunity to do this, . . . . 

 
Id. 218-19. 
 
Regarding the individual’s future judgment and reliability in general, the psychologist testified 
that “the rest of his life shows exceptionally good judgment, better than, I think, the typical 
person, better than a lot of people I have known in school and in my professional community.”  
Id. at 297.   
 
 C.  The Individual’s Counselor 
 
The individual’s counselor is a licensed professional counselor and licensed social worker.  Id. at 
230; see also Exhibit D (curriculum vitae).  He testified that 50 to 75 percent of his practice deals 
with sex offenders or people with sexual difficulties, id. at 230-21, and that he “make[s] it a point 
that half of [his required units of continuing education] are having something to do with sex 
offender treatment.”  Id. at 231-32.  The individual’s attorney offered the counselor as an expert 
“in treatment, specifically of people with sexual problems,” and the DOE counsel stated that she 
had no objection.  Id. at 246. 
 
The counselor testified that when he first saw the individual in January 2009, he was very 
depressed, remorseful, and inconsolable.  Id. at 246-47.  He testified that, while shame can be a 
useful tool in therapy, for the individual “it was way too much, so the first part of the treatment 
plan that I had in mind . . . [was] to alleviate some depression, . . . to get him to move through 
some of these feelings, and that's going to take a few sessions.”  Id. at 247-48.  The counselor 
described the various phases of counseling through which he has been working with the 
individual, id. at 252-59, and described him as “enthusiastic to the point where I have to slow 
him down, you know. I'm just saying, ‘Wait a minute. Let's let this -- let this get in you before 
we go on to the -- to the next phase,’ but he's excited about the possibilities . . . .”  Id. at 255.  
According to the counselor, the individual is now dealing with his problems “in a really different 
way.  He’s meeting his problems head on.”  Id. at 255-56.  “[H]e’s really operating on a . . . 
much more mature and appropriate level in the way he relates to the world and people in it and 
that kind of thing. It's been quite an amazing transformation.”  Id. at 260. 
 
The counselor acknowledged that “you have to crawl before you walk, and you have to walk 
before you run, so we're not going to -- we're not going to turn [the individual] into an extrovert 
who goes out and starts dating women right away. It's just not going to happen.”  Id. at 257.  He 
testified that he has “worked a couple of sessions” on role play, focusing on “‘how do we meet a 
girl? How do you start a conversation?’”  Id. at 258.  “[W]e're doing that, but we want to . . . wait 
a little while, until he gets his confidence built up in himself, that he can support himself, that he 
can feel good about himself, and that he doesn't have to go trolling on the internet.”  Id. 
 
As for the future, the counselor described what he called a “safety plan” which identifies “the 
physical, cognitive, and emotional states that could be triggers for the [individual] to act 
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out, . . . and it's his responsibility to be able to identify those and stop them and have alternative 
behaviors.”  Id. at 263.  The counselor testified that the individual is “[a]bsolutely” able to do 
this.  Id.  “[H]e's identified all those kind of emotional states that he needs to look out for, and he 
has a safety plan in place, . . .”  Id. at 259.  The counselor opined that the chances of the 
individual “acting out on the computer are very, very low . . .”  Id. at 275-76. 
 
Nonetheless, consistent with the opinion of the psychologist’s testimony discussed above, the 
counselor recommended that the individual’s internet access continue to be restricted “while he's 
in treatment, . . . just [as] a safeguard right now in terms of his treatment to – to keep it all clean 
and keep it all honest . . . . [But] I don't see any reason in the future when he completes treatment 
that we can't start weaning him off of that.”  Id. at 271.  The counselor explained that “it's kind of 
like an alcoholic. . . .  [H]e may be sober for, you know, three or four years, but you don't want to 
have a bottle in the cabinet, you know.”  Id. at 272.  When I asked the counselor what “level of 
risk” he was willing to tolerate before he could agree that these restrictions could be removed, he 
responded that when the individual has 
 

got another year of treatment under his belt, and he's -- he's progressed through 
treatment, I would say five to ten percent is the time where you need to let go of 
some of those controls, because this is the real world, and eventually he's going to 
have to be out there, regardless, and being on the computer and taking control of 
himself and being able to be successful with that.   

 
Id. at 351. 
 
Also in line with the opinion of the psychologist described above, the counselor testified that, 
aside from the behavior at issue in this case, the individual “shows very good judgment. . . .  I 
think he has above average judgment.”  Id. at 287.  Further, he did not believe that the fact that 
the individual’s behavior broke certain rules means he would break rules in the context of DOE 
security.  Id. at 287-88.  “I think he was very good at separating, ‘This is work, and I can't do 
this, but I'm going to do this, because I'm meeting these needs over here.’”  Id. at 288. 
 
 D.  The DOE Psychologist 
 
The DOE psychologist testified that he has conducted approximately 740 evaluations over the 
course of his career, id. at 31-32, and has testified in court “probably five to eight times, maybe 
more.”  Id. at 32.  “Most of my work has been in the area of suicide, wrongful death claims.”  Id. 
at 33; see also Exhibit 6 (containing curriculum vitae).  Asked regarding expertise in the 
treatment of “sex offender issues,” the DOE psychologist responded that he has “treated a 
number. At what point does one became an expert in that, I'm not sure, but I don't claim to be 
expert in that.”  Accordingly, the DOE counsel offered the psychologist as an expert in 
psychology.  Id. at 33.  The individual’s attorney stated that she did not object to the DOE 
psychologist “being qualified as a psychologist. My objection is he's indicated he's not an expert 
on sex offender issues, so depending on how he's offered as an expert, that's my concern.”  Id. at 
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34.  The DOE counsel then confirmed that she was not offering the DOE psychologist as an 
expert on sex offender issues.  Id. at 35. 
 
The DOE psychologist testified that he reviewed the individual’s personnel security file prior to 
interviewing him for “about an hour,” on February 19, 2009, as part of an evaluation that 
included psychological testing and lasted a “little over four hours.”  Id. at 37.  He testified that 
the testing indicated that the individual was depressed and insecure, id. at 40, but revealed no 
“diagnostic category pathology . . . .”  Id. at 39.  The DOE psychologist’s February 27, 2009, 
assessment of the individual reviewed the criteria for several potential diagnoses, as set forth in 
the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text Revised, 
specifically Impulse-Disorder Not Otherwise Specified, and two Sexual Paraphilias, 
Exhibitionism and Pedophilia, Exhibit 6 at 4-5, but concluded that the individual could not be 
“diagnosed with a mental illness.”  Id. at 6.  
 
However, in response to the question of the DOE as to whether the individual had an illness or 
mental condition of a nature which causes or may cause a significant defect in judgment or 
reliability, the DOE psychologist stated in his assessment that the individual did have a “‘mental 
condition,’ as opposed to a ‘mental illness,’ [that] caused and could continue to cause a 
significant defect in judgment.”  Id.  In his testimony, the DOE psychologist explained that a  
 

mental condition is when a set of behaviors are troublesome, meaning that they 
are of a nature that either are going to cause a person personal distress or that 
cause society personal distress, that are in some nature dangerous to other people 
or to themselves, or that psychologically are self-defeating, personally injurious. 

 
Tr. at 56-57.  He contrasted this with a mental illness, which “is defined as something 
that . . . has a formal diagnostic label, according to a standard reference.”  Id. at 56.  When I 
asked the DOE psychologist if “mental condition” was a term or art in his profession, he 
responded that “[w]e seldom use the phrase mental condition. That's a DOE term. What we talk 
about are various features that a person has, . . .  We give the descriptions of those things, . . . and 
we sometimes will use mental condition, but that's not the most common way we talk about it.”  
Id. at 78. 
 
After listening to the hearing testimony of the individual, his counselor, and the other 
psychologist who testified, the DOE psychologist agreed that the individual presented “a very 
low risk” of relapse, “defining relapse as [the individual] either having or attempting to have 
sexual contact with a person under 18 years of age, . . .”  Id. at 323.  This testimony was 
consistent with the statement in the DOE psychologist’s February 2009 report that, “[g]iven his 
intense shame and embarrassment, it is my judgment that he will not engage in illegal sexual acts 
again.”  Exhibit 6 at 7. 
 
The DOE psychologist testified that he was “impressed with the treatment processes that are 
going on” and “with the strengths in [the individual]’s character.”  Tr. at 308-09.  However, he 
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also noted that he had to take into account information to which he previously did not have 
access, specifically the transcripts of the internet chat sessions at issue in the case, id. at 309-10, 
and the report of the psychologist who evaluated the individual in March 2009.  Id. at 311.   
 
“[W]hen you saw the whole transcripts, you saw really raw language, raw ideas. You saw an 
accustomed facility of talking, and I think [the individual] said it was kind of like a practiced 
routine that he would get into, he'd done it so many times.”  Id. at 309.  He further testified that 
the information provided in the April 2009 report of the other psychologist “made the depth of 
[the individual]'s involvement in sexual experience on the internet seem much more serious to 
me than what I had been aware of.”  Id. at 311.7  He characterized the previous hearing testimony 
as focusing on “one event.  From my perspective, there were 20 to 30 of these events. There 
were events over a long period of time. Each one of those involved very poor judgment.  It 
doesn't matter whether they were legal or not.”  Id. at 313. 
 
The DOE psychologist acknowledged that “on an actuarial basis . . . he doesn't have the  
psychological components of people who tend to be high violators of their commitments to not 
re-offend. That, I believe.”  Id. at 315.  However, he opined that the risk of the individual “going 
on the internet and exhibiting himself or masturbating, those two things in particular, . . .  I 
would say right now, for him – my sense of it is that he has about 60 percent chance of doing that 
over the next seven to ten years.”  Id. at 350.   
 
More generally, the DOE psychologist did not find evidence that the individual was unable to 
control his impulses in areas outside the behavior at issue in this case.  Id. at 80.  “I think his 
character is such that he's not going to be a loose cannon, generally impulsive, shooting his 
mouth off without thinking, . . . [T]hat is simply not [the individual].”  In addition, consistent 
with the other expert testimony, the DOE psychologist testified that the individual exhibited 
“average to above average judgment in the rest of his life.”  Id. at 326.  
 
The DOE psychologist also volunteered the following regarding his expertise, vis-à-vis the other 
two experts who testified at the hearing: 
 

My job as a contract evaluator, psychologist for DOE, is not to have been an 
evaluator of a sexual act. It was not to be confined to a legal one-time issue, 
whether he was guilty or not.   
 
It was to take a look at the sexual acts, plural, that were done, and to think about 
them in light of [the individual]'s personality, his character, his ego -- his 
strengths of personality, his ego strength, and to make a determination whether 
those behaviors made him have a defect in judgment or reliability. It has nothing 
to do with being an expert or not in sexual behaviors. 

                                                 
 7 There was some testimony at the hearing regarding whether the individual fully disclosed his past sexual 
practices to the DOE psychologist and to the LSO in his January 2009 PSI.  However, this was not among the 
allegations raised in the Notification Letter.  Exhibit 1. 
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Id. at 312. 
 
 
V.  Hearing Officer Evaluation of Evidence 
 
Given the disturbing behavior that is at the heart of the present case, it is important to note here 
that the purpose of this proceeding is not to heap moral condemnation on the individual for his 
past actions, nor to punish him.  Instead, as the Hearing Officer, I am to make a forward-looking, 
“predictive assessment” as to the risk to our common defense, security, and national interest, 
were the DOE to restore the individual’s access authorization.  E.g., Personnel Security Hearing, 
Case No. TSO-0746 (2009).  This, however, in no way means that the seriousness of the 
individual’s conduct is not relevant to my determination.  As noted above, the fact that the 
individual’s actions, by his own admission, broke the law, and that he contemplated and planned 
other illegal acts, raises serious questions regarding his future judgment, reliability, and 
trustworthiness.  Moreover, the fact that the individual regards his past behavior with great 
shame, which is certainly understandable and by all appearances genuine, raises legitimate 
questions regarding his future susceptibility to undue influence or coercion, exploitation, or 
duress.  Below, I address whether these questions have been sufficiently resolved in the present 
case. 
 
 A.  Criterion H 
 
First, under Criterion H, I find that the legitimate security concerns raised by the individual’s 
mental condition remain unresolved, as I am not sufficiently convinced that the individual will, 
in the future, act in accordance with the sound judgment and reliability required of holders of 
DOE access authorization. 
 
Among the factors that the Part 710 regulations require me to consider, one particularly relevant 
to the present case is “the likelihood of continuation or recurrence, . . .”  10 C.F.R. § 710.7(c).  In 
her closing argument, the attorney for the individual asked me to “think of this issue of 
recurrence as recurrence of something . . . involving a child.”  Id. at 365-66.  Earlier in the 
hearing, referencing the specific allegations in the Notification Letter, the attorney stated that she 
“thought that we were focused on the notice that we were given to prepare for this hearing, 
which had to do with this particular behavior with the purported 14-year-old.”  Id. at 319. 
 
However, the regulations are quite clear that the notice provided to the individual in the 
Notification Letter is of the “information in the possession of DOE [that] has created a 
substantial doubt concerning the individual's eligibility for access authorization.”  10 C.F.R. § 
710.21(a).  Nowhere do the regulations state, or imply, that such doubt can be resolved by 
merely showing that the individual will not repeat the same specific behavior cited as giving rise 
to the security concern in the first place.  To the contrary, in addition to setting forth the specific 
factors that my determination must consider, 10 C.F.R. § 710.7(c), the regulations describe my 
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decision as “a comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable and unfavorable, as to whether the granting or continuation of access 
authorization will not endanger the common defense and security and is clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(c); Personnel Security Hearing, Case No. VSO-0034 
(1995), affirmed (OSA, 1995). 
  
With this in mind, I note that the opinion of the three experts in this case was unanimous in 
concluding that there is a very low risk that the individual will repeat the behavior that led to his 
January 2009 arrest.  I found this expert testimony to be very persuasive, and this clearly resolves 
part of the concern as to the individual’s future behavior.  There is also good reason to believe, 
based on the expert testimony, that the individual is at a low risk to violate the terms of his 
current probation, which would include inappropriate use of the internet, in particular because of 
the externally-imposed restrictions and monitoring of his internet usage that will remain in place 
until June 2010. 
 
What is much less clear from the expert testimony in this case, however, is how the individual 
will behave once these external controls are removed.  On one hand, there is the opinion of the 
DOE psychologist that there is an approximately 60 percent chance that the individual will again 
exhibit his genitals or masturbate online.  Tr. at 350.  The testimony of the other psychologist 
and the individual’s counselor was more reassuring as to future risk.  However, even the “good 
prognosis” offered by the psychologist was dependent on whether the individual would, in the 
future, remain in treatment and continue to benefit from it.  Id. at 339-40.  Significantly, the 
individual’s counselor stated that he thought the restrictions on the individual’s internet usage 
could be removed when the risk of his inappropriate use has fallen to five or ten percent, after he 
has “another year of treatment under his belt, . . . .”  Id. at 351. 
 
Even if I were to disregard the DOE psychologist’s pessimistic prognosis, I cannot issue a 
decision in this case that is conditioned on the individual continuing to receive appropriate 
treatment in the future or on his internet usage being monitored and restricted until such time that 
his risk of inappropriate use is sufficiently low.  While it appears that the risk is likely to be low 
so long as there are legal restrictions on his internet use, the individual did not convince me that 
there will be an acceptably low risk of this behavior once the restrictions are removed.  Such 
future behavior would obviously represent a severe lapse of judgment and reliability for one 
holding DOE access authorization.  Thus, I cannot find that the legitimate concern raised under 
Criterion H has been resolved. 
 
 B.  Criterion L 
 
The expert opinion discussed above under Criterion H is also very helpful to my determination 
under Criterion L, even though under this criterion I need not rely on the opinion of a duly-
qualified expert.  I found the testimony of all of the experts to be thoughtful, well-considered, 
and probative on the issues relevant to this case.  This testimony convinced me that there is a 
very low risk that the individual will repeat the same illegal behavior that led to his arrest.  It also 
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convinced me that the individual shows average to above-average judgment in other areas of his 
life, which provides some assurance as to the individual’s future behavior generally. 
 
However, despite the positive factors highlighted by all of the expert testimony, I am left with 
significant lingering doubts regarding whether the individual, particularly once there are no 
longer the restrictions on his behavior impose by the conditions of his probation, will refrain 
from behavior in the future that could easily subject him to pressure, coercion, exploitation or 
duress which may cause him to act contrary to the best interests of the national security.  As 
such, in the end, I must err on the side of national security and find that the individual has not 
sufficiently mitigated the Criterion L concerns before me. 
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises security concerns under Criteria H and L. After considering all 
the relevant information, favorable and unfavorable, in a comprehensive common-sense manner, 
including weighing all the testimony and other evidence presented at the hearing, I have found 
that the individual has not brought forth evidence to mitigate sufficiently either of the security 
concerns advanced by the LSO.  I therefore cannot find that restoring the individual’s access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I have determined that the individual’s access authorization 
should not be restored. The parties may seek review of this Decision by an Appeal Panel under 
the regulations set forth at10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 2, 2009 



*  The original of this document contains information which is subject to withholding from 
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Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  July 21, 2009 
 
Case Number:  TSO-0788 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter “the Individual”) to 
possess an access authorization.1 This decision will consider whether, based on the testimony 
and other evidence presented in this proceeding, an access authorization should be restored to the 
Individual.  For the reasons detailed below, it is my decision that an access authorization should 
not be restored to the Individual.2 
 

I.  APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II.  BACKGROUND 
 
The Individual is an employee of a contractor at a DOE facility and was granted a security 
clearance in July 2003. Ex. 3.  The Individual was cited in October 2008 for Indecent Exposure. 
DOE Exhibit (Ex.) 13. The Individual promptly reported this incident to the Local Security 
Office (LSO). Ex. 11.  
 
Because of the arrest, the LSO conducted a Personnel Security Interview (PSI) with the 
Individual in March 2009. Ex. 15. The LSO also referred the Individual for an examination by a 
DOE-Contractor Psychiatrist (DOE Psychiatrist). In April 2009, the DOE Psychiatrist conducted 
an examination of the Individual and issued an evaluative report (Report). Ex. 7 at 1-2. In his 
Report, the DOE Psychiatrist diagnosed the Individual as suffering from “Mixed Receptive-
Expressive Language Disorder” and “Auditory Processing Disorder.” Ex. 7 at 9-10. He also 
found that the Individual suffered from an illness or mental condition that causes a significant 
defect in judgment and reliability. Ex. 7 at 12.  
 
Because concerns raised by the derogatory information had not been resolved, the LSO issued a 
Notification Letter in June 2009 to the Individual outlining the information which created a 
substantial doubt as to the Individual’s eligibility for an access authorization pursuant to Criteria 
H and L of 10 C.F.R. Part 710.3 Ex. 1 (Notification Letter). The Notification Letter cited the 
DOE Psychiatrist Report as derogatory information falling under Criterion H. The Individual’s 
arrest for Indecent Exposure was cited as derogatory information under Criterion L. 
 
At the Individual’s request, I convened a hearing in this matter.  At the hearing, the LSO 
presented one witness, the DOE Psychiatrist. The Individual offered his own testimony, as well                         
that of two co-workers, a supervisor, a friend, his sister, and his mother and father. The LSO 
submitted 15 exhibits (Exs. 1-15) for the record. The Individual submitted one exhibit (Ind. Ex. 
A).  
 

III.  FACTUAL FINDINGS 
 

The facts are essentially undisputed in this case. 
 
The Individual has been an employee of a contractor at a DOE facility since 2002. Ex. 14 at 3.  
In July 2003, the Individual was granted a DOE access authorization. Ex. 3 at 2. 
 
One night in October 2008, the Individual went to a public park. The Individual parked his truck 
and got out of his vehicle to remove some trash from his vehicle. Ex. 5 at 12.  The Individual 
was then approached by a person unknown to him. Ex. 15 at 12-13. This unknown person groped 

                                                 
3 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion L refers to information that suggests that an individual has 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security.” 10 C.F.R. § 710.8(l). 
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the Individual’s genitals.  He then unzipped the Individual’s pants and exposed the Individual’s 
penis. Ex. 15 at 20. The Individual did not speak to the unknown person during this encounter. 
Ex. 15 at 16. The unknown person then started to perform an oral sex act on the Individual when 
two policemen approached them.  Ex. 15 at 21-22; Ex. 13. The policemen then cited the 
Individual and the unknown person for Indecent Exposure. Ex. 15 at 24-25.4 Also found on the 
Individual was a small vial with a substance which allegedly contained a substance called 
“Amsterdam poppers.” 5 Ex. 13 
 
The Individual promptly reported his arrest to the Local Security Office (LSO). Ex. 11. Because 
the Individual held a position in the Human Reliability Program (HRP), he was interviewed by 
the Designated Staff Psychologist (Staff Psychologist). The Staff Psychologist’s written report of 
her examination of the Individual stated her belief that the Individual’s criminal behavior 
suggests that there should be concern about the Individual’s judgment. Ex. 8 at 2. Further, with 
regard to the Individual’s conduct at the park, the Psychologist opined that “neither an impulsive 
decision to indulge in sex with an unknown partner in a public setting nor a planned initiative to 
meet a partner in the park is indicative of good judgment.” Ex. 8 at 2.  She opined that the 
Individual had been “less than forthcoming” about his behavior and that consequently she had 
concerns about the Individual’s honesty. Ex. 8 at 2.  
 
With regard to the Individual’s prognosis, the Staff Psychologist noted that “there is no obvious 
course of medical/psychiatric/psychological treatment for sexual acting out.” Ex. 8 at 2. She 
went on to state “[i]f [the Individual] had been more candid, we might have been able to refer 
him for treatment of associated issues, such as depression or anxiety or adjustment to 
homosexual orientation6  . . . . I am concerned that his unwillingness or inability to confront his 
sexual issues makes him a potential target for coercion and blackmail.” Ex. 8 at 2.  The Staff 
Psychologist recommended that the Individual be temporarily removed from HRP status. Ex. 8 at 
2. 
 
The Individual was also examined by the DOE Psychiatrist. His evaluative report (Report) 
recorded that he and the Staff Psychologist had been told by the Individual that he had an 
“auditory processing disorder.” Ex. 7 at 7. Consequently, he diagnosed the Individual as 
suffering from “Auditory Processing Disorder.”7 Ex. 7 at 7. He also diagnosed the Individual as 
likely suffering from “mixed Receptive-Expressive Language Disorder.” Ex. 7 at 6.   
                                                 
4 Because a charge of Indecent Exposure was only a misdemeanor, and thus did not qualify for a State diversion 
program which could remove the arrest from his record, the Individual, on advice of counsel, pleaded guilty to a 
more serious offense, Public Indecency, a conviction which would make him eligible for the State diversion 
program. Ex. 15 at 26. 
 
5 “Amsterdam poppers” is another name for amyl nitrate, used for sustaining erections. Transcript of Hearing (Tr.) at 
250. The Individual has steadfastly asserted that the vial contained an alcohol  “CD cleaner.” See, e.g., Ex. 15 at 54. 
 
6 The Staff Psychologist records that the Individual walked into her office and stated “I am not gay” and “I am not 
bi[sexual].” Ex. 8 at 1. When she asked him why he had oral sex in a public location, he responded that “I don’t 
know what I was thinking.” When the Staff Psychologist again asked him the same question, the Individual 
responded that he “must have been curious about experiencing sex with a man.” Ex. 8 at 2.  
  
7 The DOE Psychiatrist diagnosed the Individual as suffering from “Auditory Processing Disorder” as an Axis III 
diagnosis in his Report. However, the LSO did not list this mental condition as a concern in the Notification Letter 
so I will not address this disorder in this Decision. 
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In determining whether the Individual suffered from an illness that could affect his judgment, the 
DOE Psychiatrist found in the Report that the Individual’s failure during the examination to 
remember important dates and his inability to remember from whom he had purchased the “CD 
cleaner” indicates that the Individual had significant cognitive limitations. Ex. 7 at 10. He also 
found that the Staff Psychologist’s impressions and the Individual’s failure to recall where he 
purchased the “CD cleaner” implicated significant questions about the Individual’s veracity. Ex. 
7 at 10. The Individual’s capacity for understanding and controlling his emotions were called 
into question by the Individual’s limited capacity for self-introspection. Ex. 7 at 11. The 
Individual was also found to have only limited ability to appreciate the implications and 
consequences of his actions. Ex. 7 at 11. The DOE Psychiatrist asserted that judgment requires 
the ability to carefully think about a situation, stop, prioritize, and perhaps drop less pressing 
obligations. Given the Individual’s admission during his interview that he is unable to think 
“without writing things down or hearing them several times” due to his auditory processing 
difficulties, this aspect of the Individual’s judgment could be impaired. Ex. 7 at 11. The DOE 
Psychiatrist also questioned whether the Individual saw the need to act with good judgment 
given the Individual’s “fairly glib reactions” to his upcoming administrative review hearing and 
the press coverage that had accompanied his citation.8 Ex. 7 at 11. Given these considerations, 
the DOE Psychiatrist found that the Individual had a mental illness that could cause a significant 
defect in judgment and reliability. Ex. 7 at 12. 

 
IV.    ANALYSIS 

 
 A. Criteria H and L 
  
The Criteria H and L concerns arise from the diagnosis of the Individual as suffering from 
“Mixed Receptive-Expressive Language Disorder” by the DOE Psychiatrist and the Individual’s 
citation for participating in a sex act in a public park, respectively.  It is beyond dispute that 
certain emotional, mental, and personality conditions can impair judgment, reliability and 
trustworthiness. “Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information” issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines), at  Guideline I.  Given 
the diagnosis of the Individual by the DOE Psychiatrist, I find that the LSO had sufficient 
grounds to invoke Criterion H.  Further, conduct involving questionable judgment, lack of 
candor, dishonesty, or unwillingness to comply with rules and regulations can raise questions 
about an individual’s reliability, trustworthiness and ability to protect classified information. 
Adjudicative Guidelines at Guideline E.  I find that the Individual’s participation in the incident 
in the park is such an extreme example of a lack of judgment that the LSO also had ample 
grounds to invoke Criterion L. Both the diagnosis and the incident at the park call into question 
the individual’s judgment so I will consider Criterion H and L together. 
 
After examining the record in this case, I find that the Individual has not mitigated the security 
concerns at issue in this case. I note that most of the expert testimony in this case referenced the 
Individual’s cognitive processing difficulties as related to the Individual’s diagnosis of auditory 

                                                 
8 The local paper had covered the incident leading to the Individual’s citation and had published the name and 
addresses of all those cited. Ex. 13 at 2. 
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processing disorder (AUD) and not to the specific diagnosis of Mixed Receptive-Expressive 
Language Disorder (MRELD) as referenced in the Notification Letter. See Tr. at 217-18.  
Nonetheless, the Individual has submitted a psychological evaluation from his own expert 
psychologist (Individual’s Psychologist). Ind. Ex. A. This evaluation also diagnoses the 
Individual as suffering from Mixed Receptive-Expressive Language Disorder.9 The Individual’s 
Psychologist recommends further testing of the Individual's auditory processing and memory to 
determine what level the Individual’s auditory memory and processing are impaired.10 Such an 
examination, the Individual’s Psychologist believes, would also determine the extent to which 
the Individual’s judgment is also impaired. Ind. Ex. A at 6. Given the expert testimony before 
me, I must conclude that the Individual’s MRELD causes a defect in judgment and reliability.  
 
The Individual has attempted to rebut any doubts concerning his judgment by introducing 
evidence of his overall judgment and reliability.  The testimony of the co-workers, his supervisor 
and his friend all attest to the Individual’s judgment and reliability. Tr. at 21, 28-29, 38 
(testimony of friend concerning judgment as evidenced by activities coaching youth football), 
50. The Individual’s work performance and security consciousness are considered excellent by 
the witnesses who have observed him at work. Tr. at  21-22, 40, 44. However, the Individual 
admitted that he had not fully cooperated with several of the psychiatric examinations he had 
been subjected to by DOE after the incident. Tr. at 182-83.11    
 
To provide evidence that he would not engage in conduct like that in the park incident, the 
Individual testified as to his intention not to ever engage in such conduct in the future. He related 
that since the incident, he has been approached by men and women and he has refused all of their 
advances.12 Tr. at 193-94.  He does not believe that he could be subject to blackmail concerning 
the incident because he has disclosed the incident to his family members and the incident was 
published in a local paper. Further, the Individual reports that his auditory processing difficulties 
have not produced a problem with learning at work. Tr. at 186. 
 
                                                 
9 In making this diagnosis, the Individual’s Psychologist noted the Individual’s history of learning impairment as a 
youth and his assertions that he has some impairment in multiplication and division as well as in auditory memory. 
Ind. Ex. A at 3. The Individual also informed the Individual’s Psychologist that he had verbal expressive difficulties. 
Ind. Ex. A at 3. The Individual’s Psychologist went on to describe a learning disability in auditory memory or 
processing as a neurological-based deficit in an individual’s capacity to remember or understand at an average level 
information that is spoken or received through listening. Ind. Ex. A. at 3.  
 
The Individual’s Psychologist also recommended additional diagnostic tests to rule out the possibility that the 
Individual suffers from Attention Deficit Hyperactivity Disorder (ADHD), Combined Type and Autism Spectrum 
Disorder. Ind. Ex. A at 6. He notes in this regard that ADHD is almost always comorbid with one or more learning 
disabilities and that individuals with ADHD are “stimulation seeking and are known to take unnecessary risks.” Ex. 
A at 5.  
 
10 The Individual has described his impairment as requiring him to ask for repeated verbal instructions if he does not 
initially understand the directions. Tr. at 186. 
 
11 The Individual asserts that he has been fully cooperating with the Individual’s Psychologist and was willing to get 
additional treatment if needed. Tr. at 184. 
 
12 The Individual’s name and address were printed in the local newspaper that covered the incident at the park.  Ex. 
13. The Individual also testified as to his previous two marriages and his prior limited history with regard to same-
sex sexual encounters. Tr. at 175-76. 
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Nonetheless, this testimony does not outweigh the expert testimony which indicates that the 
Individual’s MRELD could in the future cause defects in judgment. In this regard, the 
Individual’s participation in the incident at the park may have been connected with the cognitive 
problems associated with the Individual’s MRELD. The DOE Psychiatrist testified that the 
Individual’s problems with cognitive processing and associated problems with “emotional 
intelligence” may have contributed to the Individual’s decision to participate in the incident at 
the park.13 See Tr. at 218-25. Further, the incident at the park, while isolated, represents a recent 
and significant error in judgment.  
 
Under 10 C.F.R. § 710.7(c), I am allowed to consider “other relevant and material factors” in 
rendering my decision as to a person’s access authorization. In this regard, there is evidence that 
the Individual may be conflicted as to his own sexual orientation. 14 This may cause problems 
with judgment, as demonstrated by the incident at the park. This conflict could also cause the 
Individual to be vulnerable to blackmail. This aspect of the Individual’s psychological structure 
was initially identified by the Staff Psychologist. The Individual himself appears to be in the 
beginning stage of exploring whether there is a conflict. Tr. at 189 (“[a]nd if you are wanting to 
know if I’m gay or not or bisexual, I really haven’t found that out”). The possibility that this 
conflict may represent a vulnerability to blackmail is reinforced by the Individual’s Psychologist 
opinion:  
 

If [the Individual] was anything other than heterosexual, he may not be aware of 
this or  . . . have achieved any insight into his sexual orientation. He would not be 
able to tolerate this at the level of consciousness. Wedded to the conventional, 
traditional moral and sanctioned, any deviance would be split off, denied and 
repressed.  

 
Ind. Ex. A at 5. 15 
 
None of the witnesses presented by the Individual has observed the Individual engaging in any 
type of questionable conduct. Tr. at 21, 34, 47, 64, 76, 93.  Even if I accept an assessment that 
the chance that the Individual would engage in a similar incident is low, it would not sufficiently 
mitigate the concerns raised by the Criterion H and L information. See Tr. at 255 (DOE 
Psychiatrist estimation that there is a “low” risk that the Individual would engage in conduct 
similar to incident in the park). The Individual’s current diagnosis of MRELD and the associated 
potential problems in processing verbal instructions and emotional intelligence could produce 
problems in judgment and reliability as outlined in the Report by the DOE Psychiatrist.16 Further, 

                                                 
13 The DOE Psychiatrist defined “emotional intelligence” as a person ability to manage feelings, emotional 
connection to others  and addressing reciprocity of feelings with others. Tr. at 257. 
 
14 For purposes of a security clearance, an individual’s particular sexual orientation in itself is irrelevant. See 
Adjudicative guidelines at Guideline D (“No adverse inference concerning the standards in this Guideline may be 
raised solely on the basis of the sexual orientation of the Individual”). 
 
15 The Individual’s Psychologist states however that it is a possibility that the incident at the park represents a “one-
time only” circumstance and a “circumscribed error in judgment driven by impulsiveness and sensation seeking.” 
Ind. Ex. A at 5.  
 
16 I note that the Individual’s Psychologist suggests further testing to determine “whether there is sufficient 
information to warrant confidence in [the Individual’s] future behavior.” Ind. Ex. A at 6. 
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if the Individual has an unresolved conflict of sexual orientation, such a conflict could make the 
Individual vulnerable in a different circumstance than the incident at the park. Additionally, the 
Individual has only recently begun to consult with his Psychologist regarding these potential 
issues. Consequently, I cannot find as of the date of the hearing that the Individual has 
introduced evidence sufficient to resolve the Criteria H and L concerns.  

 
 V.  CONCLUSION 

 
As explained above, I find that the security concerns under Criteria H and L have not been 
resolved. Given these findings, I cannot conclude that granting the Individual access 
authorization “would not endanger the common defense and security and would be clearly  
consistent  with  the national  interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s 
access authorization should not be restored.  The parties may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: January 22, 2010 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
       December 7, 2009 
 
  DECISION AND ORDER 

     OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case: Personnel Security Hearing 
 
Date of Filing: July 21, 2009 
 
Case Number:  TSO-0789 
 
This Decision concerns the eligibility of XXXXXXXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."1  In this Decision, I will consider whether, on the basis of the testimony and other 
evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should be 
restored. 
 
I. Background 
 
The individual is an employee of a contractor at a DOE facility.  On November 11, 2008, the site 
medical director reported to the local DOE security office (LSO) that the individual was taking 
two prescription medications to treat bipolar disorder.  See DOE Exhibit (Ex.) 27.  Due to the 
security concern raised by this condition, the LSO conducted a Personnel Security Interview 
(PSI) with the individual on February 11, 2009.  See Ex. 35.  Because the security concern 
remained unresolved after the PSI, the LSO requested that the individual be interviewed by a 
DOE consultant psychiatrist.  The DOE consultant psychiatrist (DOE psychiatrist) interviewed 
the individual on March 24, 2009.  See Ex. 23.  The LSO ultimately determined that the 
derogatory information concerning the individual created a substantial doubt about his eligibility 
for an access authorization, and that the doubt could not be resolved in a manner favorable to 
him. Accordingly, the LSO proceeded to obtain authority to initiate an administrative review 
proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 

                                                 
1     Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
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possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization.  Specifically, the LSO characterized this information as indicating that the 
individual suffered from Bipolar Disorder Not Otherwise Specified with Narcissistic and 
Antisocial Personality Traits, which causes or may cause a significant defect in his judgment or 
reliability.  Ex. 1 (citing 10 C.F.R. § 710.8(h)).2 
 
The Notification Letter included a statement of that derogatory information and informed the 
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt regarding his eligibility for access authorization.  The individual requested a 
hearing, and the LSO forwarded the individual’s request to the Office of Hearings and Appeals 
(OHA).  The Director of OHA appointed me as the Hearing Officer in this matter on July 22, 
2009. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, his mother, three co-workers, his treating therapist, and the DOE 
psychiatrist. The transcript of the hearing will be hereinafter cited as “Tr.”  The LSO submitted 
39 exhibits into the record prior to the hearing.   
 
II. Regulatory Standard 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicant for employment with the Department of Energy (DOE), contractors, agents, 
DOE access permittees, and other persons designated by the Secretary of Energy for access to 
classified matter or special nuclear material.  A hearing under Part 710 is held “for the purpose of 
affording the individual an opportunity of supporting his eligibility for access authorization,” i.e., 
“to have the substantial doubt regarding eligibility for access authorization resolved.”  10 C.F.R. 
§ 710.21(b)(3), (6).  It is my role as the Hearing Officer to issue a Decision that reflects my 
comprehensive, common-sense judgment, made after consideration of all relevant evidence, 
favorable and unfavorable, as to whether the granting or continuation of a person’s access 
authorization will not endanger the common defense and security and is clearly consistent with 
the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to resolve any 
doubt as to a person’s access authorization eligibility in favor of the national security. Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
and the testimony of the witnesses presented at the hearing.  In resolving the question of the 
individual's eligibility for access authorization, I have been guided by the applicable factors 
prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 

                                                 
2     Criterion H relates to information that a person has “[a]n illness or mental conditional of a nature which, in the 
opinion of a . . . licensed clinical psychologist, causes or may cause a significant defect in judgment or reliability.”  
10 C.F.R.§ 710.8(h) (Criterion H).   
 
3     Those factors include the following:  the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, including knowledgeable participation, the frequency and recency of the conduct, the 
individual’s age and maturity at the time of the conduct, the voluntariness of the individual’s participation, the 



  
 

 

- 3 - 

 

individual’s access authorization should be restored.  The specific findings that I make in support 
of this decision are discussed below.   
 
III. The Notification Letter and the Security Concern  
 
In the Notification Letter, the LSO cited the following derogatory information as the basis for its 
security concerns under Criterion H.  Ex. 1.  The Notification Letter stated that the DOE  
psychiatrist had concluded that the individual met the criteria for Bipolar Disorder Not 
Otherwise Specified with Narcissistic and Antisocial Personality Traits, as established in the 
American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders, 
Fourth Edition, Text Revised (DSM-IV-TR), and that the DOE psychiatrist had stated that the 
individual’s mental condition causes, or may cause, a significant defect in judgment or 
reliability.  The Notification Letter also alleged the following: (1) as of February 2008, the 
individual was taking four prescribed medications to treat Bipolar Disorder, anxiety, and 
insomnia; (2) as of November 2008, he was taking two of the same medications, Zyprexa and 
Klonopin, to treat Bipolar Disorder; (3) the individual acknowledged that his medical 
practitioner had informed him that he may suffer from Bipolar Disorder and that, after reading 
medical literature, he agreed with the diagnosis; and (4) he further acknowledged that shopping 
and spending money kept him from feeling depressed, but had contributed to financial 
difficulties, including having his truck repossessed.  Id.4 
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under 
Criterion H.  The security concern associated with Criterion H is that certain mental conditions 
“can impair judgment, reliability or trustworthiness.”  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) at Guideline I; 
Personnel Security Hearing, Case No. TSO-0618 (September 30, 2008).5  The individual does 
not dispute any of the facts set forth in the Notification Letter, nor the security concern raised by 
those facts. 
 

                                                                                                                                                             
absence or presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, 
and other relevant and material factors. 
 
4       The LSO did not raise the individual’s past financial irresponsibility as a discrete security concern under 
10 C.F.R. § 710.8(l) (“unusual conduct . . . tend[s] to show that the individual is not honest, reliable, or 
trustworthy[,] or . . . may be subject to pressure, coercion, exploitation, or duress . . .”), but rather considered it 
within the context of his mental health disorder. 
  
5     Decisions issued by the Office of Hearings and Appeals after November 19, 1996, are available on the OHA 
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  
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IV. Findings of Fact 
 
The individual has always been an active and happy person.  Tr. at 98-99 (testimony of 
individual).  His mother testified that he was energetic as a child.  Id. at 65.  His wife testified 
that, from their first meeting nine years ago until January 2008, he has been “always very upbeat, 
. . . but never . . . calm.”  Id. at 38.  He is well respected at his job, is considered reliable and 
thorough, and his customers prefer him over his colleagues when exacting work products are 
needed.  Id. at 78, 86, 91-92 (testimony of co-workers).  By his own admission, he was a zealous 
shopper, who would often purchase much more than he intended to.  Id. at 102.  He had a history 
of periodically falling behind on payments to creditors, which came to the LSO’s attention.  Id. 
at 116-17; Exs. 36, 37 (Transcripts of 1993 and 2000 Personnel Security Interviews).  Each time 
that he was reminded of his financial obligations, he quickly resolved the matter.  Exs. 6, 7, 9, 12 
16 (Case Evaluations).  About two-and-one-half years ago, his wife became seriously ill and 
stopped working.  With only one salary to cover medical bills as well as household expenses, he 
became delinquent on a number of debts.  Id. at 40 (testimony of wife).  Although he was 
concerned about his debts, he avoided facing financial reality, rationalizing that an extra 
paycheck during an upcoming month, for example, would be sufficient to correct the situation.  
Id. at 101 (testimony of individual). 
 
In 2007, he failed to make monthly payments on his truck, and the truck was repossessed in 
January 2008.  Id. at 41 (testimony of wife).  He asked his mother for a loan in order to get back 
the truck, and only then did he speak with his wife and his mother about his spending habits and 
acknowledge that he had a problem.  Id. at 41-42, 103.  He consulted his family physician who 
prescribed a number of medications, including Zyprexa, Klonopin, Nirivam, and Ambien, for 
Bipolar Disorder, anxiety, and insomnia.  Ex. 23 at 11; Ex. 27 at 4.  Because he took additional 
medications for other, minor unrelated health issues, his daily medication regimen was 
complicated.  The medications left the individual feeling foggy, and his wife took charge of 
dispensing his medications to him. Id. at 58 (testimony of wife); 105-06.  He had periodic visits 
with a physician’s assistant (PA) who was associated with a psychiatrist, but was not seen by the 
psychiatrist. Id. at 103-04. The PA gave the individual literature about Bipolar Disorder and, 
after studying that literature, he diagnosed himself as suffering from Bipolar Disorder II.  Ex. 35 
(Transcript of February 11, 2009, Personnel Security Interview) at 34-35.  All the while, his 
medications continued to be prescribed by his family physician.  Id. at 104. 
 
After about a year of complying with all his medications, he continued to feel unnaturally 
lethargic and foggy.  He asked his physician to help him reduce the medications he was taking, 
in the hope that he could feel more alert and interested, yet at the same time control his Bipolar 
Disorder.  Id. at 105.  During the spring of 2008, the individual successfully weaned himself 
from many of his medications, but continued to take Zyprexa daily.  On July 31, 2008, his family 
physician closed his practice.  Id. at 45 (testimony of wife).  As of the date of the hearing, 
Zyprexa is the only medication he takes to address his Bipolar Disorder.  Id. at 47 (testimony of 
wife).   
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The DOE psychiatrist evaluated the individual and issued a report to the LSO on April 5, 2009.  
Ex. 23.  After reviewing portions of the individual’s personnel security file and interviewing the 
individual in person, she concluded that the individual has had sustained episodes of hypomania 
for much of his life, during which he feels extremely happy, sleeps less, has an increased sex 
drive, and has racing thoughts.  Id. at 10, 16.  She determined that the individual had never 
experienced major depressive, manic6 or mixed7 episodes.  Because Bipolar Disorder Type I 
requires a history of manic or mixed episodes, and because Bipolar Disorder Type II requires a 
history of major depressive episodes, the DOE psychiatrist did not diagnose the individual with 
either type of Bipolar Disorder specified in the DSM-IV-TR.  Nevertheless, at least one symptom 
of his recurrent hypomania, his impulsive spending, has led to a “disturbance in functioning,” 
she diagnosed the individual with Bipolar Disorder Not Otherwise Specified.  Id. at 17.   
 
At the hearing, the individual’s treating therapist, who holds a master’s degree in psychology, 
testified that he began seeing the individual about one month before the hearing, and they had 
met three times.  Id. at 126.  They have discussed, and will continue to address, “characteristic 
personality issues, behaviors, [and] thought processes that go along with Bipolar Disorder using 
cognitive behavioral therapy.”  Id. at 128.  They have also addressed his financial issues.  Id.  
The counselor has arranged for a psychiatric evaluation of the individual, his first ever for the 
purpose of treatment, to ensure that the individual’s medications are appropriate for his 
condition.  Id. at 125.  His opinion is that, with proper treatment, the individual can achieve his 
goal of leading a normal life, enduring neither bouts of hypomania nor the lassitude brought on 
by the medications he had been taking.  Tr. at 131. 
 
After hearing the testimony of all the other witnesses, the DOE psychiatrist expressed her 
opinion that the individual no longer presented a serious risk of lapse of judgment or reliability 
due to his mental health condition.  She testified that the individual’s doctor had used bad 
judgment when he treated the individual with four different medications for his Bipolar Disorder.  
Id. at 26-28.  His compliance with the prescribed medications, in spite of their adverse effects, 
counts in the individual’s favor, as it demonstrates that he was willingly addressing his illness.  
Id. at 137.  She believed that the individual had taken the steps available to him to control his 
condition.  Id. at 140.  He now has a new family physician, who recognizes the need for a 
psychiatrist to review and adjust his treating medications.  Id. at 137-38.  She concurred with the 
treating therapist that, from her personal knowledge, it is difficult to obtain an appointment with 
a psychiatrist in the individual’s location, and therefore did not consider the delay in arranging 
the much-needed evaluation as evidence of resistance to treatment.  Id. at 138.  She further stated 
that the one medication he is currently taking to treat his Bipolar Disorder is appropriate; though 
she did not know whether his current dosage was correct, that issue would be resolved in the 
                                                 
6    The distinction between mania and hypomania is a matter of degree.  A hypomanic episode involves a 
persistently elevated, expansive, or irritated mood that is “not severe enough to cause marked impairment in social 
or occupational functioning or to necessitate hospitalization and there are no psychotic features.”  Id. at 16.  An 
episode is manic if it is severe enough to cause any of those consequences.  Id.  
 
7     A mixed episode occurs when a person’s behavior meets the criteria for both a major depressive episode and a 
manic episode.  Id. at 17. 
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upcoming evaluation.  Id. at 137.  She believes that his family support is good, and that the 
treatment he is currently receiving is appropriate, and furthermore is capable of addressing any 
crisis that might arise before the psychiatrist has the opportunity to evaluate the individual.  Id. at 
137-38. 
 
V. Hearing Officer Evaluation of Evidence 
 
The decision of a Hearing Officer in a Part 710 case is a predictive assessment, in this case an 
assessment of the likelihood that the individual will experience a recurrence of hypomanic 
episodes that, in combination with his personality traits, will cause a lapse in his judgment or 
reliability.   The evidence in this case points nearly universally toward a good prognosis, i.e., that 
it is quite unlikely that the individual will suffer a relapse.  
 
It is undisputed that the individual suffers from bipolar disorder under the criteria set forth in the 
DSM-IV-TR.  The DOE psychiatrist and the individual’s treating therapist are in accord on this 
matter.  Id. at 126-27 (testimony of therapist).  The issue before me, therefore, is whether the 
individual’s condition is under control to such a degree that I may conclude that the risk of 
recurrence of symptoms is low enough to resolve the LSO’s concerns under Criterion H.  
  
The regulatory factors discussed above, both as to the severity of the individual’s illness and the 
steps that that the individual has taken thus far to overcome his illness, need to be taken into 
account in evaluating the “likelihood of recurrence,” in this case the likelihood that the 
individual will have acute episodes of bipolar disorder in the future.  While the lay witnesses at 
the hearing demonstrated that the individual is doing everything in his power to prevent a 
recurrence, I give more weight on this issue to the opinions of the experts who testified at the 
hearing, the individual’s treating therapist and the DOE psychiatrist. 
 
The experts who testified at the hearing were in accord on the individual’s prognosis.  Their 
opinions were based at least in part on the same facts that I find compelling in this case.  First, 
the individual has been fully compliant with treatment plans established by his doctors and 
therapists.  See Personnel Security Hearing, Case No. TSO-0189 (June 10, 2005).  Even when 
the initial plan was misguided and left him feeling unnaturally lethargic and disoriented, he 
remained compliant with his doctor’s directions.  Fortunately, he now has a more comprehensive 
treatment plan that better addresses his condition, and he appears all the more willing to comply 
with that plan.  Second, he has developed significant insight into his illness.  See, e.g., Personnel 
Security Hearing, Case No. TSO-0303 (March 13, 2006).  Although he previously enjoyed his 
hypomanic episodes, he now prefers the stability of life at a more normal pace:   
 

Well, I would be lying if I said no, I don’t want to be that way anymore, because 
that naturally was a good feeling, because I got a lot done, and . . . I was always 
having [my wife] saying, “Stop, slow down, take a break, settle down a bit.”   
And, of course, I like that feeling, you know.  It’s jubilant.  But at the same time, I 
realized that that was part of my problem, because I was always going so much, I 
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didn’t take care of the business that I had.  And so I don’t have a desire to return 
to that because I wasn’t taking care of my business.  And . . . now that it’s all been 
brought out in the open, that business needed to be taken care of, I want . . . that to 
be taken care of. 

 
Id. at 122.  Third, he has created a reliable support network of family as well as professionals to 
help him manage his illness and live his life fully.  See Personnel Security Hearing, Case No. 
TSO-0189.  Considering all of the evidence in this case, I am thoroughly convinced that the 
individual has a sufficiently low risk of experiencing future hypomanic episodes that might cause 
a defect in his judgment or reliability. 
 
IV. Conclusion 
 
As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8(h) in 
suspending the individual’s access authorization on the basis of derogatory information it 
received regarding the individual.  For the reasons I have described above, I find that the 
individual has sufficiently mitigated the security concerns raised in this case.  I therefore find 
that restoring the individual’s access authorization would not endanger the common defense and 
security and would be consistent with the national interest.  Accordingly, I have determined that 
the individual’s access authorization should be restored.   
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  December 7, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                                                                                                          
                       September 23, 2009                   
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OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: July 22, 2009 
 
Case Number:  TSO-0791 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization.  The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended 
access authorization should be restored.   For the reasons detailed 
below, the Individual’s access authorization should not be restored 
at this time.   
 

I. Background 
 
In 2007, the Local Security Office (LSO) interviewed the Individual 
about his financial delinquencies.  DOE Ex. 4.  The Individual 
acknowledged the delinquencies and stated that he would resolve 
them.  Id. at 64, 66.  He also stated that, if he were unable to 
meet his financial obligations in the future, he would obtain a 
second job.  Id. at 65. 
   
In late 2007, the Individual reported that he had received two 
speeding citations.  DOE Ex. 8.  In 2008, the Individual reported 
that he had received a citation for driving a vehicle with a 
suspended registration.  DOE Ex. 7.  In February 2009, the 
Individual reported that his wages had been garnished.  DOE Ex. 6. 
The LSO requested a copy of the Individual’s current credit report, 
DOE Ex. 11 at 2, which showed a number of delinquencies, DOE Ex. 5. 
  
In May 2009, the LSO interviewed the Individual.  DOE Ex. 3.  The 
Individual acknowledged that he could not meet his financial 
obligations.  Id. at 35.  He attributed some of the indebtedness to 
co-signing loans for others.  Id. at 56.  He stated that he planned 
to file for bankruptcy and obtain a second job.  See, e.g., id.   
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at 35, 56.  The Individual also reported that, in April 2009, he 
had received another speeding citation.  Id. at 64.    
 
In June 2009, the LSO issued a Notification Letter, citing security 
concerns under 10 C.F.R. § 710.8(l) (Criterion L).  DOE Ex. 1.  The 
Notification Letter cited (i) excessive indebtedness and financial 
delinquencies and (ii) a pattern of non-compliance with laws, 
rules, and regulations.   
 
The Individual requested a hearing before an Office of Hearings and 
Appeals (OHA) Hearing Officer.  DOE Ex. 2.  The OHA Director 
appointed me to serve as the Hearing Officer.   
 
At the hearing, DOE Counsel did not present any witnesses.  The 
Individual testified and presented two witnesses – his father and 
his supervisor.  The Individual also submitted documentation 
concerning his financial status.   
 
        II. Governing Standards  
                                                                                                                                
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a).   
 

III. Findings and Analysis  
 

It is undisputed that the Individual has excessive indebtedness and 
financial delinquencies.  DOE Ex. 3 at 35.  It is also undisputed 
that, within the past two years, the Individual has received four 
citations:  three for speeding, and one for driving a vehicle with 
a suspended registration.  Id. at 4; DOE Exs. 7, 8. 
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The Individual’s financial problems and his citations raise a 
Criterion L concern.  Criterion L includes circumstances that tend 
to show that an individual is not “honest, reliable or trustworthy” 
or is subject to “pressure or coercion.”  Such circumstances 
include a pattern of financial irresponsibility and non-compliance 
with laws, rules, and regulations.  10 C.F.R. § 710.8(l); see also 
Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005 by the 
Assistant to the President for National Security Affairs, The White 
House (the Adjudicative Guidelines) ¶¶ 19(a) (“inability or 
unwillingness to satisfy debts”); 19(c) (“a history of not meeting 
financial obligations”); 16(d) (a “pattern” of “rule violations”).  
  
An individual can mitigate Criterion L concerns by demonstrating a 
reformed attitude and a pattern of responsible behavior.  See, 
e.g., Personnel Security Hearing, Case No. VSO-0153 (1997) 
(individual had resolved delinquencies over a one-year period 
preceding the hearing and was working to resolve the remaining 
delinquency at the time of the hearing).1  See also Adjudicative 
Guidelines ¶ 20(c) (mitigating circumstance includes receipt of 
counseling and “clear indications that the problem is being 
resolved or is under control”).  Similarly, an individual can 
mitigate concerns arising from non-compliance with laws, rules, and 
regulations by demonstrating that the noncompliance “is unlikely to 
recur.”  Id. ¶ 17(c).   
 
The Individual attributes his increasing indebtedness to spending 
beyond his means when he was younger, a six-month lapse in 
employment in 2005, and co-signing loans for others.  Transcript of 
Hearing (Tr.) at 31, 36, 45, 47, 51.  After the suspension of his 
clearance, the Individual consulted a credit counseling firm.  Tr. 
at 48; Ind. Ex. 7.  The firm prepared a schedule showing the 
Individual’s income and living expenses, but did not reflect court-
ordered child support or debt payments.  Ind. Ex. 7; Tr. at 53.  
The Individual consulted a lawyer, who recommended filing for 
bankruptcy.  Tr. at 49.  The Individual is currently making 
payments to the lawyer, and expects to file a bankruptcy petition 
in the near future.  Ind. Exs. 9, 10.  The Individual also expects 
to obtain a second job.  Tr. at 49.  As for his citations, the 
Individual paid the fines, Ind. Exs. 1-4, and he testified that he 
will obey the law in the future, Tr. at 71.  The Individual’s 
supervisor views the Individual’s character and work performance as 
outstanding.  Tr. 10-12, 16-18, 23.  The Individual’s father views 
the Individual as honest and involved with his family and 
community.  Tr. at 27.  The Individual’s father corroborated the 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available 
on the OHA website located at http://www.oha.doe.gov.  The text of a cited 
decision may be accessed by entering the case number of the decision in the 
search engine at http://www.oha.doe.gov/search.htm 
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Individual’s testimony concerning his efforts to resolve his 
financial problems and his reformed attitude toward speeding.  Tr. 
at 26, 33-34. 
  
The foregoing is not sufficient to mitigate the Criterion L 
concerns.  Although the Individual has taken the initial steps to 
resolve his financial problems, the Individual still has excessive 
indebtedness and financial delinquencies, and he has not yet 
demonstrated a pattern of living within his means.  Accordingly, it 
is too early to conclude that the Individual has demonstrated a 
reformed attitude and a pattern of financial responsibility.  See, 
e.g., Personnel Security Hearing, Case No. TSO-0645 (2008) (credit 
counseling plan recent and not yet fully implemented).  Similarly, 
although the Individual testified that he will obey the traffic 
laws in the future, the recent nature of his citations make it too 
early to conclude that the Individual has demonstrated a reformed 
attitude and pattern of responsible behavior with respect to the 
traffic laws.   
 

IV. Conclusion  
 
The Individual has not resolved the Criterion L concerns set forth 
in the Notification Letter.  For that reason, I cannot conclude 
that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, the Individual’s access authorization should not be 
restored at this time.  Any party may seek review of this Decision 
by an Appeal Panel under the procedures set forth at 10 C.F.R. § 
710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 23, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  July 22, 2009 
 
Case Number:  TSO-0792 
 
This decision concerns the eligibility of XXXXXX XXXXXX (“the Individual”) for a DOE 
access authorization.1  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s request for an access authorization should 
be granted.  For the reasons detailed below, it is my decision that the Individual’s request for 
access authorization should be granted.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.2  See Notification Letter, May 26, 2009.   
 
The Notification Letter cites the Individual’s alcohol use as a security concern under 10 C.F.R. 
§ 710.8(j) (Criterion J).  Criterion J relates to conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  According to the Notification Letter, a DOE consultant-psychiatrist (“the DOE 
psychiatrist”) evaluated the Individual in April 2009 and determined that the Individual’s alcohol 
consumption constituted pattern of using alcohol habitually to excess.  DOE Ex. 6 at 10.  The 
DOE psychiatrist further concluded that the Individual did not demonstrate adequate evidence of 
reformation.  Id. Specifically, the DOE psychiatrist noted that the Individual did not believe his 
consumption of alcohol was excessive and that he continued to frequently drink to intoxication.  
Id.  The DOE psychiatrist recommended that in order to demonstrate adequate evidence of 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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reformation from his pattern of using alcohol habitually to excess, the Individual should enroll in 
an alcohol education program, as well as maintain abstinence from alcohol consumption, for a 
period of six months.  Id at 11.  In addition to the DOE consultant-psychiatrist’s opinion, the 
Notification Letter also referred to other issues pertaining to the Individual’s alcohol use, 
including an October 2007 citation for Driving Under the Influence (DUI) (Minor) and a pattern 
of drinking to intoxication approximately once per week, despite being aware of DOE’s concerns 
regarding his excessive alcohol consumption.  See Notification Letter.    
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, July 6, 2009.  At the hearing, the Individual presented his own testimony, as 
well as the testimony of his mother and two friends.  The DOE counsel presented the testimony 
of one witness, the DOE psychiatrist.3   
 

II. HEARING TESTIMONY 
 
A. The Individual 
 
The Individual never felt he had an alcohol problem.  Hearing Transcript (“Tr.”) at 73.  He stated 
that although he continues to drink alcohol on occasion, he has not been intoxicated since shortly 
after he turned 21 years old.  Tr. at 76.  The Individual’s heaviest period of drinking was  for the 
six months following his twenty-first birthday in July 2008.  Tr. at 103.  During that period, he 
would drink eight or nine beers in one evening about once per month.  Id.  He stated that the last 
time he drank alcohol to excess was during a spring break trip in early 2009.  Tr. at 109.  He 
estimated that he consumed approximately ten beers in a sitting at that time.  Id.   
 
Currently, he drinks infrequently.  Tr. at 78.  He may have one or two drinks on the weekend.  
Id., 93.  He stated that he does not get intoxicated weekly.  Tr. at 101.  The Individual has no 
interest in spending his time consuming alcohol.  He is focused on completing college and 
obtaining a job.  Tr. at 76-77.  He wants to become financially sound in order to help his parents 
financially.  Id.  In addition, he is involved in a long-distance relationship.  Id.  He is focused on 
school and work, currently taking 18 hours of classes and working 35 hours per week.  Tr. at 78.  
He does not have the time or money to spend on alcohol.  Tr. at 79.  He stated that he drinks two 
weekends per month, at most.  Tr. at 103.  The Individual admitted that he drank more when he 
first started college because he was only taking 15 hours of class per week and did not have a 
job.  Tr. at 79.  He added that he has only ever been a social drinker; he has never consumed 
alcohol alone.  Id.  He stated that he has never driven while intoxicated, but has occasionally 
driven after consuming two or three drinks over the course of an evening.  Tr. at 104, 105.  He 
has not driven after consuming even one drink in over one year.  Tr. at 104.   
 
The Individual did not seek out an alcohol education program after reading the DOE 
psychiatrist’s report because he misunderstood her recommendations.   He understood the DOE 
psychiatrist’s recommendations to mean that if he were granted a clearance, he would have to 
attend an alcohol-related class or rehabilitation program.  Tr. at 71-72.  He stated that he was not 
opposed to attending such a class or program.  Tr. at 72. 

                                                 
3 Prior to the hearing, the DOE counsel submitted exhibits into the record, numbered DOE Exs. 1 - 11.  The 
Individual did not submit any exhibits.   
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B. The Individual’s Mother  
 
Since the Individual started college, the Individual’s mother sees him about once per month.  Tr. 
at 48-49.  She has seen the Individual drink occasionally at family gatherings, where he might 
drink a beer or two.  Tr. at 49, 57.  The Individual’s mother believes that the Individual does not 
have the time or money to routinely go out drinking.  Tr. at 50.  She stated that, in addition to 
attending school during the day, the Individual works 30 hours per week.  Id.  The Individual’s 
mother was aware that the Individual drank alcohol before his twenty-first birthday, but she 
never believed he had an alcohol problem.  Tr. at 51.  She described him as “a social drinker,” 
who drinks occasionally when he gets together with his friends.  Tr. at 55.  She added that the 
Individual was “always conscientious about [his] decisions.”  Tr. at 52.  Regarding the 
Individual’s DUI citation, the Individual’s mother stated that the Individual was not intoxicated 
and passed a field sobriety test.  He was given the DUI citation because he admitted he had 
consumed alcohol and he was underage.  Tr. at 58- 59.  The police officer took the Individual’s 
license, but let him drive home with a temporary license.  Id.  The Individual’ mother stated that 
she felt bad for the Individual following his DUI citation because she knows the situation “has 
weighed heavily on him.”  Id.  
 
C. The Individual’s Friends  
 
Friend 1 has known the Individual since they were children and they are currently roommates.  
Tr. at 10, 18.  Friend 1 and the Individual see each other daily and spend a lot of time together.  
Tr. at 11.  They generally spend time going out to eat, watching sports, going bowling, or other 
similar activities.  Tr. at 11.  Sometimes there is alcohol present during their activities, but it is 
“not that typical.”  Id.  Friend 1 last saw the Individual consume alcohol the weekend prior to the 
hearing when they went out to eat and the Individual had a beer.  Tr. at 12.  Friend 1 added that, 
in general, if the Individual drinks alcohol when they go out, he only has a beer or two.  Tr. at 13, 
28.  Friend 1 added that their group of friends always has a plan on how to get home if they are 
drinking alcohol.  Tr. at 14.  Friend 1 stated that he and his roommates occasionally have alcohol 
in their house, but he has never seen the Individual drink at the house.  Tr. at 15.  He added that 
he has never seen the Individual intoxicated.  Id., 26.   Friend 1 also attended high school with 
the Individual and the Individual “never partied” and did not engage in binge drinking.  Tr. at 15.  
The Individual has a reputation for being “a good kid.”  Tr. at 23.  Friend 1 stated that the 
Individual does not associate with anyone who drinks excessively.  Tr. at 17.  Their group of 
friends does not go out drinking much because it is too expensive.  Tr. at 25.  The Individual 
does not drink at all during the week.  Tr. at 32.  Friend 1 stated that when the Individual has free 
time, he spends it playing video games, playing guitar, working on the computer, playing sports, 
or working out.  He does not tend to engage in activities which involve alcohol.  Tr. at 29.  
Friend 1 has never believed the Individual to have an alcohol problem.  Tr. at 18.   
 
Friend 2 has known the Individual for one and one-half years and is also his roommate.  Tr. at 
35.  He and the Individual see each other almost daily.  Id.  They spend time together going out 
to eat, watching television at home, playing video games, and visiting with friends.  Tr. at 36.  
Sometimes alcohol is involved in their activities, but not often.  Id.  Friend 2 stated that the 
Individual usually has “just one” drink.  Id.  Friend 2 stated that he rarely sees the Individual 
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drink at their house.  Tr. at 39.  The Individual does not socialize with people who drink alcohol 
excessively.  Tr. at 40.  When they do go out, they always have a designated driver among their 
group of friends.  Tr. at 39.  Friend 2 stated that the Individual is rarely home and, when he is 
home, he is usually in his room studying.  Tr. at 42.  Friend 2 noted that the Individual does not 
have much free time because he spends most of his time attending class, studying, or working.  
Tr. at 45.  According to Friend 2, the Individual is known for being “honest, fun, [and a] good 
guy.”  Tr. at 43.  Friend 2 has never seen the Individual under the influence of alcohol.  Id.  
Friend 2 has never felt the Individual has had too much to drink in one sitting.  Tr. at 44.  The 
most Friend 2 has seen the Individual drink at one time was three beers over the course of one 
evening.  Tr. at 44-45.         
 
D. The DOE Psychiatrist  
 
The DOE psychiatrist evaluated the Individual in March 2009.  Tr. at 113.  She did not diagnose 
the Individual with either alcohol abuse or alcohol dependence.  Tr. at 114.  Following the 
evaluation, the DOE psychiatrist determined that the Individual was a user of alcohol habitually 
to excess, in part because he used to drink to intoxication on a monthly basis.  Tr. at 115.  She 
recommended that he stop drinking to excess and drink more responsibly.  Tr. at 117.  The DOE 
psychiatrist also concluded in her report that the Individual’s risk of relapsing into a pattern of 
problem drinking would be mitigated by his attendance at an alcohol education program.  Tr. at 
118.  She did not believe the Individual needed to establish complete abstinence from alcohol in 
order to mitigate the concerns raised by his alcohol use.  Id.   
 
After listening to the testimony of the Individual and his witnesses, the DOE psychiatrist 
believed the Individual was no longer using alcohol habitually to excess and had not gotten 
intoxicated since February 2009.  Tr. at 123.  She further opined that the Individual had 
established a pattern of moderate drinking for at least six months, possibly longer.  Tr. at 124.  
She stated that the only factor precluding her from stating that he has established sufficient 
reformation from his use of alcohol habitually to excess is that he had not yet completed an 
alcohol education program.  Tr. at 118-19.  She added that if she learned that he had completed a 
professionally led alcohol education program, she would change her opinion to indicate that he 
had established reformation.  Tr. at 119.        
 

III. POST-HEARING SUBMISSIONS 
 
Following the hearing, the Individual completed a professionally-led alcohol awareness program.  
He submitted a certificate of completion as evidence of his attendance.  See Individual’s Post-
Hearing Submission, November 5, 2009.  The DOE counsel subsequently submitted a statement 
from the DOE psychiatrist indicating that she reviewed the additional information presented by 
the Individual regarding his completion of an alcohol education program.  See E-mail from DOE 
Counsel to Hearing Officer, November 5, 2009.   Based on the information submitted by the 
Individual, the DOE psychiatrist concluded that the Individual had taken the necessary steps to 
establish reformation from his use of alcohol habitually to excess.   
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IV. STANDARD OF REVIEW 

 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

V. ANALYSIS 
 
The derogatory information in this case centers on the Individual’s past alcohol use, as well as 
the DOE psychiatrist’s determination that the Individual was a user of alcohol habitually to 
excess.  It is well-established that “excessive alcohol consumption often leads to the exercise of 
questionable judgment or the failure to control impulses, and can raise questions about an 
individual’s reliability and trustworthiness” and, therefore, raises security concerns.  Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  See also Personnel Security Hearing, 
Case No. TSO-0678 (2008).  Given the facts in this case, the LSO had sufficient grounds to 
invoke Criterion J.  The remaining issue is whether the Individual has presented sufficient 
evidence to adequately mitigate the security concern.   
 
The Individual acknowledged that there was a short period after his twenty-first birthday when 
he drank to intoxication once per month.  He testified, however, that his drinking drastically 
decreased after he took on a heavier course load at school and began working.  He indicated that 
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he has neither the inclination nor the time to spend consuming alcohol to excess.  His testimony 
was corroborated by his two roommates who see him daily and who testified that the Individual 
rarely drinks and never drinks to intoxication.  They also corroborated the Individual’s testimony 
that his priorities are his schoolwork and his job and that he has time for little else.  They further 
corroborated the Individual’s testimony that he does not drive after consuming alcohol.   
 
In addition to the Individual’s witnesses, the DOE psychiatrist opined that the Individual no 
longer drinks alcohol habitually to excess.  At the hearing, only the Individual’s failure to 
complete an alcohol education program prior to the hearing precluded the DOE psychiatrist from 
concluding that the Individual was reformed from his use of alcohol habitually to excess.  In that 
regard, I find credible the Individual’s testimony that he misunderstood the DOE psychiatrist’s 
report to mean that he should attend an education program if he was granted a security clearance.  
Given the Individual’s age and maturity at the time he received the report, as well as the 
equivocal language used in the report, I am convinced that the Individual’s failure to complete an 
alcohol education program prior to the hearing was the result of his misunderstanding, rather 
than evidence of his unwillingness to comply with the DOE psychiatrist’s recommendations.  
This conclusion is supported by the great lengths taken by the Individual to complete an alcohol 
education program so quickly after the hearing.  After reviewing the information the Individual 
submitted regarding his completion of an alcohol education program, the DOE psychiatrist was 
convinced that he had established reformation from his use of alcohol habitually to excess.   
 
I am persuaded that the Individual has presented sufficient information to establish that he is no 
longer a user of alcohol habitually to excess.  At the time of his excessive consumption of 
alcohol, the Individual was a young college student with few responsibilities.  The evidence in 
the record indicates that as the Individual has matured and made his education and work a 
priority, he has reduced his alcohol consumption to a moderate level.  In addition, once he 
understood the DOE psychiatrist’s recommendations, he exerted considerable effort to quickly 
complete an alcohol education program to demonstrate his commitment to being a responsible 
adult with a moderate drinking pattern.  Accordingly, based on the record before me, I find that 
the Individual has adequately mitigated the Criterion J concerns raised by his alcohol use.           
 

VI. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria J.  I also find that the 
Individual has presented sufficient information to fully resolve the security concern.  Therefore, I 
conclude that granting the Individual an access authorization “would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. 
§ 710.7(a).  Accordingly, I find that the Individual’s request for an access authorization should 
be granted.   
 
The parties may seek review of this Decision by an Appeal Panel, under  the regulation set  forth 
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 at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: November 24, 2009  
 
 
 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                             November 25, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      July 22, 2009

Case Number:                      TSO-0793

This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual should be granted

a security clearance. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on his behalf. In response to this request, the Local Security Office (LSO) conducted an

investigation of the individual. In June 2008, during this investigation, the individual was arrested

for under-aged possession and consumption of alcohol. Upon learning of this arrest, the Local

Security Office (LSO) summoned the individual for an interview with a personnel security specialist.

After this December 2008 Personnel Security Interview (PSI) failed to resolve the security concerns

that were raised by the arrest, the LSO referred the individual to a local psychiatrist (hereinafter

referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist

prepared a written report, which set forth the results of that evaluation, and sent it to the LSO. After

reviewing this report and the rest of the individual’s personnel security file, the LSO determined that

derogatory information existed that cast into doubt the individual’s eligibility for access

authorization. They informed the individual of this determination in a letter that set forth the DOE’s

security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the

Notification Letter. The Notification Letter also informed the individual that he was entitled to a

hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility

for access authorization. 



- 2 -

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced eight exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced seven exhibits, and presented the testimony of eight witnesses in addition to

testifying himself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

     CONCERNS

A. The Individual’s Alcohol Usage and Related Events

The following information was obtained from the DOE psychiatrist’s report (DOE Exhibit (DOE

Ex.) 3). The individual first consumed alcohol during the second semester of his senior year in high

school, in 2006. On that occasion, he drank three or four 12-ounce beers over a period of four to five

hours at a party, and reported feeling “drunk.” DOE Ex. 3 at 7. He defined “intoxicated” as being

analogous with “drunk,” i.e., as being “disinhibited” in his actions, with slightly slurred speech and

decreased coordination. Id. It would take him four to five beers to reach this state. During the

remainder of his time in high school, he would consume no more than two beers on an average of

once per month. 

When he entered college, both the frequency and the amounts of his alcohol consumption increased.

He began consuming alcohol (mostly beer) on an average of twice per month, and would drink

anywhere from two to six beers, “depending on the circumstances.” Id. He would drink to

intoxication approximately once every four to five weeks. 

In September 2006, the individual was cited for being a minor in possession of alcohol. He was

observed by campus police having difficulty inserting a key into a lock at a college residence hall.

According to the police report, his breath smelled of alcohol, and he had slurred speech, difficulty

understanding simple commands, and difficulty maintaining his balance. In April 2008, the

individual was first interviewed by a personnel security specialist concerning issues related to his

eligibility for access authorization, including this 2006 citation. During the PSI, the interviewer

raised the issue of the individual’s under-aged usage of alcohol, and set forth the DOE’s security

concerns regarding excessive alcohol use. Approximately two months after the interview, the

individual was arrested for under-aged possession and use of alcohol. He and a friend were in the

downtown area of the city in which he resides at approximately 2 a.m., waiting for some young

women leave a local bar. Because they were showing signs of intoxication, they were arrested by the

local police. The individual had had four or five beers at his friend’s house earlier that evening, and

he admitted that he was “buzzed.” Id. at 9. 

As part of a plea agreement resulting from this arrest, the individual attended an alcohol education

class. During this class, the consequences and effects of alcohol on the users’ health, judgement, and

driving ability were discussed. After this class and after the individual’s second PSI in December

2008, he decided to refrain from further drinking until after his 21st birthday. 
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B. The Notification Letter and the DOE’s Security Concerns

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information,

most of which is set forth above, pertains to paragraph (j) of the criteria for eligibility for access to

classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  

Criterion (j) defines as derogatory information indicating that the individual “has been, or is, a user

of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependant or as

suffering from alcohol abuse.”10 C.F.R. § 710.8(j). As support for this criterion, the Letter cites the

finding of the DOE psychiatrist that the individual is a user of alcohol habitually to excess, the

individual’s alcohol-related citation and arrest, and his abusive levels of alcohol consumption

between 2006 and 2008.

This derogatory information adequately justifies the DOE’s invocation of criterion (j), and raises

significant security concerns. Excessive alcohol consumption such as that exhibited by the individual

often leads to the exercise of questionable judgement or the failure to control impulses, and can

therefore raise questions about an individual’s reliability and trustworthiness. See Revised

Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White

House (December 19, 2005), Guideline G.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).
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IV. FINDINGS OF FACT AND ANALYSIS

At the hearing, the individual challenged, primarily through the testimony of a local psychiatrist

(hereinafter referred to as “the individual’s psychiatrist”), the DOE psychiatrist’s finding that he is

a user of alcohol habitually to excess. In the alternative, the individual attempted to demonstrate that

he has permanently altered his abusive pattern of alcohol consumption, and no longer represents an

unacceptable security risk. For the reasons set forth below, I agree with the DOE psychiatrist that,

as of the date of her March 2009 report, the individual was a user of alcohol habitually to excess.

However, I conclude that the individual has demonstrated adequate evidence of reformation, and that

his alcohol usage no longer represents a valid security concern. 

A. The Individual Was a User of Alcohol Habitually to Excess 

The phrase “user of alcohol habitually to excess” is not set forth in the Diagnostic and Statistical

Manual of Mental Disorders, Fourth Edition, Text Revision as a formal psychiatric diagnosis, nor

is it defined in the Part 710 regulations. However, OHA Hearing Officers have addressed the

application of this phrase in numerous Decisions, and have defined it as properly applying to

individuals who drink to intoxication as a customary practice or pattern. See, e.g., Personnel Security

Hearing, Case No. TSO-0738 (2009); Personnel Security Hearing, Case No. TSO-0453 (2007). 

The individual’s psychiatrist testified at the hearing that, although the individual periodically drank

to excess in the past, he never did so with sufficient frequency for this behavior to be considered

“habitual.” Hearing Transcript (Tr.) at 127. The individual testified that, from September 2006

through December 2008, he drank to intoxication “once to one-and-a-half times a month.” Tr. at 117.

This pattern of drinking falls comfortably within the range of consumption that OHA Hearing

Officers have found to constitute habitual use to excess. See, e.g., Personnel Security Hearing, Case

No. VSO-0569 (2002) (drinking to intoxication once per month found to be habitual use to excess);

Personnel Security Hearing, Case No. TSO-0086 (2004) (drinking to intoxication three times per

week found to be habitual use to excess); Personnel Security Hearing, Case No. TSO-0393 (2006)

(binge drinking all night on weekends once every two or three months found to constitute habitual

use to excess); Personnel Security Hearing, Case No. TSO-0453 (2007) (drinking to intoxication

once or twice per month found to be habitual use to excess); Personnel Security Hearing,

Case No. TSO-0424 (2006) (intoxication 12 times per year between 1994 and 1998, 12 times in

2001, 18 times total in 2002 and 2003, 12 times in 2004 and 10 times in 2005 found to constitute

habitual use to excess); Personnel Security Hearing, Case No. TSO-0738 (2009) (intoxication twice

per month between 1998 and 2002 and every night between 2002 and 2007 found to be habitual use

to excess). The record in this matter indicates that the individual drank to intoxication as a customary

practice or pattern from September 2006 through December 2008. Consequently, I agree with the

DOE psychiatrist that the individual was a user of alcohol habitually to excess as of the date of the

DOE psychiatrist’s report. 

B. The Individual Has Altered His Abusive Pattern of Alcohol Consumption
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At the hearing, the individual testified that after his December 2008 PSI, he refrained from further

alcohol consumption until his 21st birthday, a period of approximately four months. Tr. at 103-104.

Since then, he has consumed one drink on an average of once every month-and-a-half to two months.

The individual’s testimony in this regard is supported by that of his father (Tr. at 35-36), his mother

(Tr. at 41-42, 44), his step-mother (Tr. at 49), his fraternity “brother” (Tr. at 78), and his friend (Tr.

at 87). 

The individual added that his decision to stop the under-aged consumption of alcohol, and, after his

21st birthday, to drink responsibly, was influenced by his experiences after the June 2008 arrest. As

an initial matter, the individual described his fifteen-to-twenty hours of jail time after the arrest as

“scary.” He explained that he “was in there with a rough crowd,” and that he couldn’t sleep for fear

over his physical safety. He concluded that his jailing made “a big impact.” Tr. at 111. The court-

mandated alcohol education class that the individual participated in after his arrest also made a

significant impression. As part of that class, was shown the possible consequences of excessive

alcohol use during a visit to a local hospital, where he also “saw [the hospital’s] morgue, smelled

the morgue, and, basically . . . I just really put in my mind what was more important to me [than

drinking], my future. Tr. at 112. The individual further explained that the interviewer during the

December 2008 PSI emphasized, in a way that the interviewer during the April 2008 PSI did not,

the importance of refraining from under-aged drinking. Tr. at 108, 113. As for his future alcohol use,

the individual stated his intention to limit himself to one drink on those occasions that he chooses

to consume alcohol. Tr. at 118.

I also found it significant that both of the expert witnesses who testified at the hearing concluded that

the individual was demonstrating adequate evidence of reformation from his habitual use of alcohol

to excess. The DOE psychiatrist concluded in her report that, in order to show adequate evidence of

reformation or rehabilitation, the individual would have to refrain from drinking to intoxication for

six months, and avoid any further alcohol-related legal problems for one year. As of the date of the

hearing, the record in this matter indicates that the individual had refrained from drinking to

intoxication for approximately nine months, and had avoided any alcohol-related legal issues since

his June 2008 arrest, a period of approximately 15 months. Accordingly, the DOE psychiatrist

testified that the individual was demonstrating adequate evidence of rehabilitation. Tr. at 152. As

set forth above, the individual’s psychiatrist took the position that the individual was not a user of

alcohol habitually to excess. However, he testified that, even if the individual was such a user, he

was demonstrating adequate evidence of reformation. He found the DOE psychiatrist’s criteria to

be reasonable, and he concluded that the individual had satisfied them. Tr. at 129. 

I agree with the DOE psychiatrist and the individual’s psychiatrist that the individual is

demonstrating adequate evidence of reformation. I believe that the June 2008 arrest and subsequent

events had a profound effect on the individual, and made him realize that, if he wished to perform

work requiring a security clearance, he could no longer engage in a pattern of excessive alcohol use.

Given his relatively brief period of excessive use, his age at the time of that use, and the positive

testimony of his friends and family concerning his current level of maturity and responsibility, I find

that the individual’s nine months of responsible use and 15 months of avoiding alcohol-related legal

problems constitute adequate evidence of reformation. 
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V. CONCLUSION

Based on my careful consideration of all the evidence in the record as outlined above, I conclude that

the individual has demonstrated that granting him access authorization would not endanger the

common defense and security, and would be clearly consistent with the national interest.

Accordingly, I find that the individual should be granted a security clearance. The DOE may seek

review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: November 25, 2009



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                             December 8, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      July 28, 2009

Case Number:                      TSO-0795

This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”)

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear

Material.” 1 For the reasons set forth below, I conclude that the individual should not be granted a

security clearance at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on her behalf in connection with that employment. During the ensuing investigation, the

local security office (LSO) obtained information about the individual that raised security concerns,

and summoned her for interviews with a personnel security specialist in July and November 2008.

After these Personnel Security Interviews (PSIs), the LSO referred the individual to a local

psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation.

The DOE psychiatrist prepared a written report, setting forth the results of that evaluation, and sent

it to the LSO. After reviewing this report and the rest of the individual’s personnel security file, the

LSO determined that derogatory information existed that cast into doubt the individual’s eligibility

for access authorization. They informed the individual of this determination in a letter that set forth

the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter

as the Notification Letter. The Notification Letter also informed the individual that she was entitled

to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning her

eligibility for access authorization. 
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The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 15 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced two exhibits and presented the testimony of three witnesses, in addition to

testifying herself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

     CONCERNS

A. The Individual’s Alcohol Usage and Related Incidents

The following facts are generally undisputed and were obtained from the DOE psychiatrist’s report.

DOE Exhibit (DOE Ex.) 7. The individual began drinking in 1977, during her junior year in high

school. At that time, consuming one six-pack of beer over the course of an evening would cause her

to become drunk to the point of being sick. She would experience hangovers weekly including

headaches, upset stomach, nausea and vomiting “probably every time [she] drank.” DOE Ex. 7 at

5. 

In 1978, the individual enrolled in college and began drinking approximately two to three beers per

hour from 7 p.m. to 12 midnight on weekends. In 1997, the individual’s mother was diagnosed with

cancer, and the individual’s alcohol intake increased significantly to four-to-five beers or glasses of

wine daily, drinking to intoxication. After her mother’s death in 1999, the individual became

clinically depressed and was admitted to a local psychiatric hospital, where she was diagnosed with

Major Depression, Recurrent, Bipolar Disorder, Depressed, with Suicidal Ideations and Plan, and

“Alcohol Abuse and Dependency.” Her liver enzymes were tested and shown to be elevated,

indicating liver damage due to excessive alcohol consumption. 

After her release, the individual’s alcohol use slowly increased until September 2005, when she was

consuming an average of a bottle of wine or two six-packs of beer every night during the week and

as much as a case of beer on Saturday and Sunday. The individual indicated to the DOE psychiatrist

that she may have suffered alcohol blackouts three times per week during this period. She further

stated that she did not feel drunk even after drinking a case of beer, indicating a marked increase in

tolerance from her college days, when consumption of one six-pack was enough to become drunk.

In September 2005, the individual readmitted herself into the local psychiatric hospital, where she

was withdrawn from alcohol and treated with antidepressant medications. After being discharged,

she was instructed to attend Alcoholics Anonymous (AA), stop drinking alcohol, and continue seeing

a psychiatrist on an outpatient basis. She attended only “one or two” AA meetings, allegedly could

not recall if she followed up with a psychiatrist, and only refrained from drinking for approximately

19 days. She last reported drinking to intoxication on New Year’s Eve 2008, when she “may have”

consumed as much as two six-packs of beer over the course of four or five hours. DOE Ex. 7 at 7.

As of the date of the DOE psychiatrist’s evaluation, she reported her current consumption of alcohol

to be an average of one-to-three beers per hour from 4 p.m., the time that she gets home from work,

until “9 or 10 p.m.,” when she goes to bed. During this time, she said, “I always have a drink in my

hand.” Id.
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Over the years, the individual has had three alcohol-related arrests. In February 1982, she was

arrested for Driving Under the Influence of Alcohol (DUI). In 1994, the individual was again arrested

for DUI after being stopped for speeding and having her Blood Alcohol Content (BAC) measured

at .12.  In August 1999, the individual was arrested for Peace Disturbance after consuming a six-pack

of beer. 

B. The Notification Letter and the DOE’s Security Concerns

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (j) and (l) of the criteria for eligibility for access to classified matter or special

nuclear material set forth at 10 C.F.R. § 710.8.  

Criterion (j) defines as derogatory information indicating that the individual “has been, or is, a user

of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependant or as

suffering from alcohol abuse.”10 C.F.R. § 710.8(j). As support for this criterion, the Letter cites the

diagnosis of the DOE psychiatrist that the individual suffers from Alcohol Abuse, with inadequate

evidence of reformation or rehabilitation. The Letter also relies on the DOE psychiatrist’s finding

that the individual is in denial about her alcohol use disorder, and the individual’s admissions that

(i) she had at least a half-bottle of wine with dinner the evening before her evaluation by the DOE

psychiatrist, (ii) over the past year, she would not drive five or six days out of every week for fear

that her BAC was in excess of .08, and (iii) alcohol has affected her relationship with her co-

habitant. 

Under criterion (l), information is derogatory if it indicates that the individual “has engaged in any

unusual conduct or is subject to any circumstances which tend to show that [she] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [she] may be subject to pressure,

coercion, exploitation or duress which may cause [her] to act contrary to the best interests of the

national security.” 10 C.F.R. § 710.8(l). As support for this criterion, the Letter cites the DOE

psychiatrist’s observations that the individual was not fully cooperative during her evaluation and

is in denial about her Alcohol Abuse, an inconsistency between her November 2008 PSI and her

interview with the DOE psychiatrist as to whether she had ever experienced alcoholic blackouts, and

her failure to mention during her July 2008 PSI that she received treatment for her alcohol use

disorder at a local treatment facility. 

The individual does not contest the DOE psychiatrist’s diagnosis of Alcohol Abuse. Furthermore,

she has admitted that she was in denial about her disorder, and that this denial led her to be less than

totally candid with the DOE. Hearing transcript (Tr.) at 69-70. This derogatory information

adequately justifies the DOE’s invocation of criteria (j) and (l), and raises significant security

concerns. Excessive alcohol consumption such as that exhibited by the individual often leads to the

exercise of questionable judgement or the failure to control impulses, and can therefore raise

questions about an individual’s reliability and trustworthiness. Conduct involving lack of candor or

dishonesty can also create doubt about a person’s reliability, trustworthiness, and ability to protect

classified information. See Revised Adjudicative Guidelines for Determining Eligibility for Access

to Classified Information, The White House (December 19, 2005), Guidelines E and G.  
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III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

As previously mentioned, the individual does not contest the DOE psychiatrist’s diagnosis of

Alcohol Abuse. Consequently, the testimony at the hearing primarily concerned the question of

whether the individual was demonstrating adequate evidence of reformation or rehabilitation. 

The individual testified that although she decided to quit drinking and began attending AA meetings

several days after meeting with the DOE psychiatrist in January 2009, she was still in denial about

the severity of her alcohol use problem and relapsed into drinking on several occasions. Tr. at 30,

36, 43; Individual’s Exhibit 1. Then, in April 2009, the individual reviewed records from her earlier

admissions to the local psychiatric hospital that the DOE psychiatrist had asked her to obtain and to

provide to him. After reviewing the alcohol use history and the diagnoses set forth in those records,

she was forced to face the magnitude of her disorder. Tr. at 36-37. She started taking her

rehabilitation more seriously, obtained a sponsor in June 2009, and began working through AA’s 12

steps. Tr. at 38, 133. At the suggestion of the DOE psychiatrist, in July 2009 she enrolled in an

intensive, five-week outpatient alcohol treatment program at a local hospital. Tr. at 41. The

individual further testified that it is her intention to permanently refrain from alcohol use, Tr. at 64,

and that the date of her last drink was April 15, 2009. Tr. at 50. 
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The individual’s Exhibit 1 is a calendar documenting her AA attendance, her relapses, and other

pertinent events. According to this Exhibit, the individual has attended AA meetings or follow-up

therapy sessions associated with her intensive outpatient program on approximately a weekly basis

since January 16, 2009, with two such meetings or sessions attended during many weeks.

The individual’s claimed sobriety date of April 15, 2009, is supported by the testimony of her AA

sponsor, her sister and her co-habitant. Tr. at 134, 102, 122. The individual’s co-habitant, who has

attended several AA meetings with the individual, testified that the individual participates in the

meetings and has “really thrown herself into” her rehabilitation. Tr. at 111, 124. He added that the

individual and her sponsor speak “all the time.” Tr. at 115. 

After reviewing this testimony and the record in this matter as a whole, I find that the individual has

abstained from alcohol use since April 15, 2009, a period of approximately six months as of the date

of the hearing, and has regularly attended AA or an equivalent program for approximately nine

months. Furthermore, the individual’s candor at the hearing convinces me that she is no longer in

denial about her alcohol use disorder, and that she is committed to her recovery. I was also favorably

impressed with the strength of the individual’s support system. The individual’s sister is herself a

recovering problem drinker who often talks with the individual about issues related to maintaining

sobriety. Tr. at 77, 85. As mentioned above, the individual’s co-habitant has attended AA meetings

with the individual, and fully supports her rehabilitative efforts.

Although these factors are significant, they do not constitute adequate evidence of rehabilitation or

reformation from her alcohol use disorder. The record in this matter demonstrates a pattern of

excessive alcohol use by the individual over a period of approximately 30 years. During this period,

the individual has had three alcohol-related arrests, and has been hospitalized on at least two

occasions for reasons relating, at least in part, to her alcohol usage. On each occasion, she returned

to an abusive pattern of alcohol consumption upon her discharge. Given this history, the individual’s

chances of suffering a relapse after only six months of abstinence and nine months of therapy remain

unacceptably high. This is especially true given the fact that the individual did not appear to take her

recovery seriously until several months after she began attending AA in January 2009. 

My conclusion in this regard is supported by the testimony of the DOE psychiatrist. In his report, he

recommended, as adequate evidence of rehabilitation, that the individual obtain a sponsor and attend

AA at least three times per week for a minimum of one year, for a total of 150 hours, and abstain

from alcohol use for a minimum of two years. DOE Ex. 7 at 12.  At the hearing, the DOE

psychiatrist testified that the individual’s six months of abstinence were insufficient to convince him

that the individual’s chances of relapsing are acceptably low. Tr. at 148-149. In fact, he estimated

those chances as being “around 50-50.” Tr. at 150. For these reasons, I conclude that the individual

has not adequately addressed the DOE’s security concerns under criterion (j).

I reach a similar conclusion with regard to criterion (l). Although the individual no longer appears

to be in denial about her disorder, I note that all of the DOE’s allegations of deceptive behavior

concern attempts by the individual to hide or minimize the extent of her alcohol use. I am concerned

that if she should suffer a relapse, she may again attempt to mislead the DOE in an attempt to obtain

a favorable determination regarding her eligibility for access authorization.
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V. CONCLUSION

The individual has failed to mitigate the DOE’s security concerns under criteria (j) and (l). I therefore

conclude that she has not demonstrated that granting her access authorization would not endanger

the common defense and would be clearly consistent with the national interest. Accordingly, I find

that the individual should not be granted a security clearance at this time. The individual may seek

review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: December 8, 2009



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                            December 16, 2009

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      July 28, 2009

Case Number:                      TSO-0796

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a security

clearance in connection with that employment. During a routine reinvestigation, the Local Security

Office (LSO) learned that the individual had not filed federal or state income tax returns for the years

2002 through 2008. Because this information raised security concerns, the LSO summoned him for

an interview with a personnel security specialist in May 2009. After this Personnel Security

Interview (PSI) failed to resolve these concerns, the LSO determined that derogatory information

existed that cast into doubt the individual’s eligibility for access authorization. They informed the

individual of this determination in a letter that set forth the DOE’s security concerns and the reasons

for those concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification
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Letter also informed the individual that he was entitled to a hearing before a Hearing Officer in order

to resolve the substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced nine exhibits

into the record of this proceeding. The individual introduced one exhibit and presented the testimony

of one witness, in addition to testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY

CONCERNS

A. The Notification Letter

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraph (l) of the criteria for eligibility for access to classified matter or special nuclear

material set forth at 10 C.F.R. § 710.8. Under criterion (l), information is derogatory if it indicates

that the individual “has engaged in any unusual conduct or is subject to any circumstances which

tend to show that [he] is not honest, reliable, or trustworthy; or which furnishes reason to believe that

[he] may be subject to pressure, coercion, exploitation or duress which may cause [him] to act

contrary to the best interests of the national security. Such conduct include[s], but [is] not limited

to, criminal behavior [or] a pattern of financial irresponsibility . . . .” 10 C.F.R. § 710.8(l). As

support for this criterion, the Letter cites the individual’s admission that he has not filed state or

federal income tax returns for the years 2002 through 2008, and alleges that he ignored the fact that

he needed to file these returns and pretended that the problem did not exist. The Letter further states

that the individual received letters concerning his failure to file tax returns, but failed to contact the

appropriate authorities or make any arrangements with them, and that, eventually, he stopped

opening the letters because he knew what they contained. 

B. The DOE’s Security Concerns  

It is undisputed that the individual did not file the returns in question, or make any arrangements with

federal or state tax authorities, until after his October 2009 hearing. However, in his response to the

statement of derogatory information, the individual contends that his conduct does not rise to the

level of conduct that is unusual, tends to show that he is not honest, reliable or trustworthy, or which

furnishes reason to believe that he may be subject to pressure, coercion, exploitation or duress. In

essence, the individual challenges the DOE’s application of criterion (l), and argues that the nexus

between that conduct and a threat to national security “is very, very attenuated.” Hearing Transcript

(Tr.) at 7. 

The individual’s contentions are without merit. His failure to obey legal requirements for a period

in excess of six years that he file state and federal income tax returns is unusual conduct that properly

calls into question whether he can be relied upon to obey DOE security rules and regulations.

Moreover, criterion (l) specifically applies to criminal behavior or patterns of financial

irresponsibility. Willful failure to file federal income tax returns is subject to criminal prosecution
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pursuant to section 7203 of the Internal Revenue Code. 26 U.S.C. § 7203. In addition, pursuant to

Guideline F, Financial Considerations, of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information, The White House (December 19, 2005) (Adjudicative

Guidelines), “failure to file annual federal, state or local income tax returns” is a condition “that

could raise a security concern and may be disqualifying.” Such a failure “may indicate poor self-

control, lack of judgement, or unwillingness to abide by rules and regulations, all of which can raise

questions about an individual’s reliability, trustworthiness and ability to protect classified

information.” Adjudicative Guidelines, Guideline F. The DOE properly determined that the

individual’s conduct raises valid security concerns under criterion (l).  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring a security clearance

would compromise national security concerns. Specifically, the regulations compel me to consider

the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding his

conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time

of the conduct; the absence or presence of rehabilitation or reformation and other pertinent

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other

relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

At the hearing, the individual attempted to explain his failure to file the tax returns, and to

demonstrate, through his own testimony and that of his former supervisor, that he is an honest and

reliable person whose security clearance should be restored. The individual testified that in the

Spring of 2003, when his 2002 tax returns were due, he was experiencing continuing health problems

with his back, neck and shoulders. These problems cause him constant pain, and have necessitated

multiple surgeries over the years, including a neck operation in 2004 and shoulder surgery in 2005.

The individual added that he has had to receive “a lot” of medical treatment during the period from

2002 until the date of the hearing. Tr. at 21-25. Also, in the Spring of 2003, the individual was
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3 The individual’s former supervisor testified that the individual’s job performance was

“outstanding,” and that he “could go two or three weeks with no absenteeism whatever,” and then

take some time off for medical reasons.

spending “all of [his] free time” doing home repairs on a “fixer-upper” investment property that he

had purchased several months earlier. This was, and is “a major undertaking, a whole lot of projects”

that the individual still had not completed as of the date of the hearing. Tr. at 25-26. The individual

further testified that his father died in April 2003 after a long illness, and that additional time during

this period was occupied with managing his father’s affairs and caring for his step-mother after his

father’s death. Tr. at 26. The individual filed for an extension of time to file his 2002 tax returns, but

because of his health and family issues and his work on the investment property, he did not meet the

extended filing deadline. Tr. at 26-27. He stated that he did not file state or federal returns for

subsequent years because he erroneously believed that he could not file them until he filed his 2002

returns. Tr. at 28. Eventually, the task of locating and organizing the “mountain of files and

paperwork” that were associated with filing his returns for 2002-2008 became “overwhelm[ing].”

Tr. at 30, 40. Many of these documents concerned the individual’s avocation as a real estate broker,

and his admittedly sloppy record-keeping made assembling these materials “an extremely daunting

task.” Tr. at 29. 

Approximately one week before his October 2009 hearing, the individual retained the services of a

local tax attorney, and provided all of the necessary documents to that attorney. Tr. at 29, 52.

Approximately two weeks after the hearing, the individual filed all of his past-due state and federal

income tax returns. Individual’s Exhibit 1. According to the individual’s calculations, he did not owe

any federal taxes for the years 2002 and 2003, and no state taxes for the years 2002 through 2004.

For the years that taxes were owed, the individual remitted $5,313.37 to the U.S. Treasury and $757

to the state Department of Revenue. Id. Finally, the individual stated that he is a reliable, law-abiding

citizen, and that he does not plan to be late with any future tax returns. Tr. at 42-43, 46-47. The

individual’s former supervisor testified that the individual is honest and reliable, and that he has not

known him to violate the law or DOE security rules and regulations. Tr. at 11, 13-14, 17. 

Despite this testimony, I am left with substantial doubts about the individual’s judgement, reliability,

and willingness to abide by legal and security requirements. Although I found the testimony about

his health problems to be credible, I note that those problems were not so debilitating or time

consuming as to prevent the individual from rehabilitating an investment property, volunteering with

the Boy Scouts, Tr. at 20-21, or succeeding at his job. 3 While these problems, when coupled with

the other demands on the individual’s time, may well have justified the extension of time of several

months that he received from the IRS, they in no way justify or adequately explain the delay of over

six years in filing the individual’s returns. I find it particularly irresponsible that the individual chose

to devote a substantial amount of time and energy to renovating an investment property rather than

to fulfilling his legal obligation to file his state and federal taxes. Furthermore, his testimony that he

believed that he could not file his 2003-2008 tax returns until he filed his returns for 2002, even if

true, does not explain his delay of over six years in filing those 2002 returns. At the hearing, the

individual suggested that the sheer volume of documents involved and his admittedly deficient

record-keeping made the task of filing overwhelming and contributed to the delay. I find this

contention to be unavailing for two reasons. First, the task became “overwhelming” because of the
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individual’s unjustified delay. Second, the individual could have retained assistance, either clerical

or professional in nature, to maintain or gather the needed documents and assist with filing the

returns. In fact, the record indicates that the individual did, at some unspecified point in the past,

retain the services of an accountant. Tr. at 27. 

The individual also testified that he was unaware of the impact that his failure to file might have on

his eligibility for access authorization. Tr. at 45. However, even after he became aware of the DOE’s

security concerns, the individual did not move expeditiously to address his tax problems. He stated

that he first became aware of the DOE’s concerns “in April or May” of 2009. Tr. at 35. However,

he did not retain a tax attorney or other tax preparation specialist until October 2009, approximately

one week before his hearing. The individual testified that, in the interim, he had preliminary

discussions with several professional tax preparers. Tr. at 52-54. Nevertheless, I find it difficult to

believe that a diligent search for competent tax assistance would require five or six months, and I

am left to wonder whether the returns would still be due if the hearing had not taken place. 

That the individual eventually did file his tax returns does not fully compensate for the fact that, for

a period of time in excess of six years, the individual essentially ignored his legal obligations to file

his state and federal tax returns. This pattern of behavior demonstrated extremely poor judgement,

and a disturbing willingness to disregard the law. In my view, the DOE’s security concerns under

criterion (l) remain unresolved. 

V. CONCLUSION

I have thoroughly reviewed the record in this proceeding, including the hearing transcript and the

exhibits submitted by the parties, and I conclude that the individual has not demonstrated that

restoring his access authorization would not endanger the common defense and would be clearly

consistent with the national interest. Accordingly, I find that the individual’s security clearance

should not be restored at this time. The individual may seek review of this Decision by an Appeal

Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: December 16, 2009 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 
 Hearing Officer=s Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 28, 2009 
 
Case Number:  TSO-0797 

 
This Decision concerns the eligibility of XXXXX (hereinafter referred to as Athe individual@) to hold 
an access authorization  1/ under the Department of Energy=s (DOE) regulations set forth at 
10 C.F.R. Part 710, Subpart A, entitled, AGeneral Criteria and Procedures for Determining Eligibility 
for Access to Classified Matter or Special Nuclear Material.@  As discussed below, after carefully 
considering the record before me in light of the relevant regulations, I have determined that the 
individual=s access authorization should not be restored. 
 
I. Background  
 
The individual is employed at a Department of Energy (DOE) facility where his work requires him 
to have an access authorization.  In March 2009, as part of a background investigation, the Local 
Security Office (LSO) conducted a Personnel Security Interview (PSI) of the individual to address  
the individual=s alcohol use.  In addition to the PSI, the LSO requested the individual=s medical 
records and recommended a psychiatric evaluation of the individual in April 2009 by a DOE 
consultant psychiatrist (DOE  psychiatrist).  The DOE psychiatrist concluded  that the individual met 
the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV-TR) diagnosis for Alcohol 
Abuse, in partial remission.  The DOE psychiatrist further concluded that the individual=s mental 
illness causes or may cause a significant defect in his judgment and reliability.   
 
In June 2009, the LSO sent a letter (Notification Letter) advising the individual that it possessed 
reliable information that created a substantial doubt regarding his eligibility to hold an access 
authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory 
information fell within the purview of three  potentially disqualifying criteria set forth in the security 

                     
1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. ' 710.5(a). 
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regulations at 10 C.F.R. ' 710.8, subsections (h) (j) and (l) (hereinafter referred to as Criteria H, J 
and L respectively).  1/ 
 
Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO 
transmitted the individual=s hearing request to the Office of Hearings and Appeals (OHA), and the 
OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the 
DOE Counsel called one witness, the DOE psychiatrist. The individual presented the testimony of 
five witnesses - two co-workers, an alcohol counselor, his Alcoholics Anonymous (AA) sponsor,  
and his father.  He also testified on his own behalf.  The DOE and the individual submitted a number 
of written exhibits prior to and during the hearing. 
 
II.  Regulatory Standard 
 
A. Individual=s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the 
standard in this proceeding places the burden on the individual because it is designed to protect 
national security interests.  This is not an easy burden for the individual to sustain.  The regulatory 
standard implies that there is a presumption against granting or restoring a security clearance.  See 
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (Aclearly consistent with the national 
interest@ standard for granting security clearances indicates Athat security determinations should err, 
if they must, on the side of denial@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. 
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that restoring 
his access authorization Awill not endanger the common defense and security and will be clearly 
consistent with the national interest.@  10 C.F.R. ' 710.27(d).  The individual is afforded a full 
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710 
regulations are drafted so as to permit the introduction of a very broad range of evidence at 

                     
2/ Criterion H relates to information that a person has A[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.@  10 C.F.R. ' 710.8(h).  Criterion J relates to information that a person has A[b]een, or is, 
a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.@  10 C.F.R. ' 710.8(j).   Finally, Criterion 
L relates in relevant part to information that a person has A[e]ngaged in unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy . . .@ 10 C.F.R. ' 
710.8(l).   
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personnel security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. ' 
710.26(h).  Hence, an individual is afforded the utmost latitude in the presentation of evidence to 
mitigate the security concerns at issue. 
 
B. Basis for the Hearing Officer=s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a 
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all 
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a 
person=s access authorization will not endanger the common defense and security and is clearly 
consistent with the national interest.  10 C.F.R. ' 710.7(a).  I am instructed by the regulations to 
resolve any doubt as to a person=s access authorization in favor of the national security.  Id.   
 
III. The Notification Letter and the Security Concerns at Issue 
 
As stated above, the LSO cites three criteria as bases for suspending the individual=s security 
clearance, Criteria H, J, and L.  To support Criterion H, the LSO relies on the DOE psychiatrist=s 
report that the individual has been diagnosed with Alcohol Abuse, in partial remission, which causes 
or may cause a significant defect in the individual=s judgment and reliability.  To support Criterion J 
in this case, the LSO relies on the following information: the individual has had three alcohol-related 
arrests starting in 1999, the individual was diagnosed with Alcohol Dependence in May 2009 while 
attending an alcohol treatment program, and during the individual=s treatment program, the 
individual acknowledged that he has a problem with alcohol.  Finally, to support its reliance on 
Criterion L in this case, the LSO again alleges that the individual had three alcohol-related arrests.  
       
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual=s mental health under Criterion H and his alcohol use under Criterion J.  The 
security concerns associated with Criteria H and J are as follows.  First, a mental condition such as 
Alcohol Abuse can impair a person=s judgment, reliability and trustworthiness.  See Guideline I of 
the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, The 
White House.  Second, the excessive consumption of alcohol itself is a security concern because that 
behavior can lead to the exercise of questionable judgment and the failure to control impulses, which 
in turn can raise questions about a person=s reliability and trustworthiness.  See id. at Guideline G. 
In addition, the information set forth above also raises questions about the individual=s judgment and 
reliability under Criterion L.       
 
IV.  Findings of Fact 
 
The relevant facts in this case are uncontested.  The individual has a history of excessive alcohol use 
and three alcohol-related incidents between 1999 and 2008.  Specifically, in April 1999, the 
individual was arrested and charged with Underage Consumption of Alcohol.  He had alcohol on his 
breath and was holding a beer at the time of his arrest.  DOE Exh. 12.  In July 2008, the individual 
was arrested and charged with Driving Under the Influence (DUI), Possession of a Firearm, and 
Implied Consent.  The individual admitted to consuming three beers prior to this arrest.  Id.  Five 
months later in December 2008, the individual was again arrested for DUI, Implied Consent and 
Driving the Wrong way on the Freeway.  This time, the individual admitted to consuming three 
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beers and two shots of liquor prior to the arrest.  Id.  These last two alcohol-related incidents, which 
occurred only five months apart, prompted the LSO to conduct a PSI of the individual in March 
2009.  During the interview, the individual stated that he drinks approximately once a month in 
social settings and has been intoxicated approximately two times.  The individual further stated that 
it would take approximately a six pack of beer for him to become intoxicated. He claimed that he 
had not consumed any alcohol from the July 2008 arrest to the December 2008 arrest.  On the night 
of the December arrest, the individual stated that he was dealing with various stressful issues in his 
life, including his divorce.  Regarding his future intentions, the individual stated that he did not think 
that he would drink again.  Id.     
 
When the 2009 PSI did not resolve the individual=s alcohol issues, the LSO referred the individual to 
a DOE psychiatrist in April 2009 for a forensic evaluation.  During his evaluation, the individual 
admitted that he has enrolled in an alcohol treatment program and attends meetings four times a 
week.  After examining the individual, the DOE psychiatrist concluded that the individual suffers 
from Alcohol Abuse, in partial remission, and that there is no evidence of adequate rehabilitation or 
reformation.  He opined that in order for the individual to achieve rehabilitation, the individual 
should attend a structured inpatient or outpatient treatment program, with a documented 
participation in 12-step recovery meetings and familiarity with a recovery model.  He further opined 
that at least one year of complete sobriety would be necessary for fulfillment of adequate 
rehabilitation or reformation.  He concluded that the individual=s illness causes or may cause a 
significant defect in his judgment or reliability.     
 
V. Analysis 
 
I have thoroughly considered the record in this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of the 
individual=s eligibility for access authorization, I have been guided by the applicable factors 
prescribed in 10 C.F.R. ' 710.7(c).  1/ After due deliberation, I have determined that the individual=s 
access authorization should not be restored.  I cannot find that restoring the individual=s DOE 
security clearance will not endanger the common defense and security and is clearly consistent with 
the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
decision are discussed below. 
 
A. The Diagnosis of Alcohol Abuse, in Partial Remission- Criteria H and J 
 

1. The Individual=s Testimony 
 

The individual did not dispute that his is an alcoholic and suffers from Alcohol Abuse.  At the 
hearing, the individual described himself as being very open and honest about his alcohol problems. 

                     
3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence 
of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the conduct, the 
potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other 
relevant and material factors.   
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 Transcript of Hearing (Tr.) at 58.  He testified that he last drank alcohol on December 27, 2008, the 
 last date he was arrested and charged with DUI.  Id. at 59.  At this time, the individual came to the 
conclusion that he needed help with his alcohol problem.  Id.  He further testified that he entered an 
alcohol treatment program in April 2009.  He admitted that he was in denial when he first entered 
the program, but began to learn about how to face the stressors in his life.  Id. at 60.  However, he 
stated that at the beginning of his treatment, he suffered a relapse when he took prescription 
medication for his allergies despite signing a contract that he would not use any drugs.  The 
individual testified that the allergy medication was detected in a urinalysis and he was told that he 
had to either move into the inpatient program or leave the program.  Id. at 61.  The individual 
testified that he went home and drank that night in June 2009.  Id.  The individual further admitted 
that he was angry that he had to restart his treatment, but admitted that it was at this point when he 
realized he was an alcoholic.  He testified that he began inpatient treatment on June 5, 2009.  Id. at 
76.  As part of his treatment, he testified that he attended AA meetings.  Id. at 63.  He recently 
completed his treatment on October 2, 2009.  1/  Id. at 76.  Finally, the individual testified that his 
behavior and thought processes have changed since attending an alcohol program.  He testified that 
he has now learned how to accept more responsibility.  Id. at 66.  He further testified that he no 
longer has the urge to drink alcohol and has family support.  Id.  The individual stated that he 
intends to stay sober and continue working his alcohol program.  Id.   
 
During the hearing, the individual also offered the testimony of five witnesses: two co-workers, an 
alcohol counselor, AA sponsor and his father.  All of these witnesses testified that he individual is an 
honest, reliable and trustworthy person.  Id. at 12, 24, 33, 96.  Both of the individual=s co-workers as 
well as his father testified that they have noticed a change in the individual=s behavior and believe 
that the individual has no intention of drinking again.  Id. at 12, 22.  The individual=s AA sponsor, 
who is an alcohol and drug counselor and also a recovering addict, testified that he met the 
individual about six to eight weeks ago in an alcohol treatment aftercare group and believes the 
individual has done everything he has asked him to do to be successful at sobriety.  Id. at 46.  He 
testified that the individual has attended all meetings and actively participates in group discussions.  
Id.  Although he could not testify about the individual=s sobriety date, he stated that he did not 
believe the individual had consumed any alcohol for the last seven or eight months.  Id. at 50.  
Finally, the individual=s alcohol counselor testified that he met the individual about six months ago 
and recommended that he individual enroll in the inpatient program.  He further testified that 
although the individual was reluctant when he first entered the program, he Amade the best of it@ and 
had a very good attitude.  Id. at 92.  The alcohol counselor stated that the individual has attended 
every aftercare session since he was discharged from the program.  According to the alcohol 
counselor, the individual who was angry when he entered the program, is now more calm and 
peaceful.  Id. at 95.  He believes the individual now recognizes his triggers and will not drink in the 
future.  Id.  He further testified that he believes the individual fully understands that in order to stay 

                     
4/ The individual=s inpatient program formally ended in July 2009.  However, the individual 
voluntarily chose to remain in the outpatient program until October 2, 2009.  Id. at 106.   
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sober, he must stay involved in a self-help program such as AA and continue aftercare.  Id. at 96-97. 
     
2. The DOE Psychiatrist=s Testimony and Report 
 
The DOE psychiatrist stated in his Psychiatric Report that the individual suffers from Alcohol 
Abuse, in partial remission.  He further opined that the individual=s illness causes a significant defect 
in his judgment and reliability.  After listening to the testimony of all of the witnesses in this case 
and learning that the individual had relapsed after having met with the DOE psychiatrist in April 
2009, the DOE psychiatrist testified that the individual has demonstrated a great deal of growth in 
the last few months and was encouraged by the individual=s motivation and enthusiasm towards 
recovery.  Id. at 128.  However, the DOE psychiatrist opined that, based on the testimony during the 
hearing, a diagnosis of Alcohol Dependence, in early full remission is more accurate.  Id.   He stated 
that it has been about four months of the individual being completely abstinent and diligently 
working his alcohol program.  Id. at 129.  He further stated that it has been ten months since the 
individual=s last DUI.  Id.  The DOE psychiatrist opined that the individual=s prognosis is good, and 
he is encouraged by his level of sincerity.  However, he stated that at this point in time, the 
individual is not adequately rehabilitated.  Id. at 130.  The DOE psychiatrist reiterated that the 
individual has only been in recovery for a very short time and has only been completely abstinent for 
four months.  Id.  He concluded that the individual needs at least one year of complete sobriety to be 
considered adequately rehabilitated.  Id. at 133. 
 

3.  Hearing Officer=s Evaluation of the Evidence 
 

In the administrative process, Hearing Officers accord deference to the expert opinions of 
psychiatrists and other mental health professionals regarding rehabilitation and reformation. See 
Personnel Security Hearing, Case No. TSO-0728 (2009).  5/  Regarding rehabilitation, I gave 
considerable weight to the opinion of the DOE psychiatrist, who opined that the individual is still in 
an early phase of recovery.  Moreover, from a common-sense perspective, the following factors 
militate against restoring the individual=s access authorization.  Although the individual has taken 
positive steps toward rehabilitation, including his participation in an inpatient and outpatient alcohol 
program, participation in AA and an aftercare program, it is clear that the individual is only in the 
early stages of his recovery.  As stated earlier, the individual suffered a relapse only four months 
ago, shortly after meeting with the DOE psychiatrist.  During the hearing, the individual testified 
that his relapse made him realize and admit to himself that he an alcoholic.  Tr. at 74.  The individual 
further testified that this relapse was a Aturning point@ in his life.  Id.  Although, the individual 
formally completed his inpatient program in July, he voluntarily elected to continue outpatient 
treatment until October 2, 2009, which was just three weeks prior to this hearing. The individual 
further admitted that he voluntarily chose to continue outpatient because he did not feel that he was 
Aready@ to be released in July.  Id. at 77.  In addition, the individual, who now acknowledges his 
alcoholism and is committed to his sobriety, has not yet established a pattern of abstinence  in just 
four months.  See Adjudicative Guideline G at 23(b).  Based on the foregoing, I am persuaded by the 

                     
5/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov. The text of 
a cited decision may be accessed by entering the case number of the decision in the search engine located at 
http:www.oha.doe.gov/search.htm. 



 - 7 - 
 
 
DOE psychiatrist=s opinion that although the individual=s prognosis is good, the individual should 
achieve a year of sobriety in order to be considered adequately rehabilitated.  Therefore, at this time, 
I cannot find that the individual has provided adequate evidence to mitigate Criteria H and J. 
 

 
 
With respect to the Criterion L security concerns which relate to the individual=s alcohol-
related arrests, I believe these concerns are inextricably intertwined with the judgment and 
reliability concerns found in Criteria H and J.  After considering the Awhole person,@ I am 
convinced that the DOE cannot rely, at this time, on the individual=s ability to make sound 
judgment calls regarding the safeguarding of classified information.  See Adjudicative 
Guidelines at (2)a.  I therefore find that the individual has not sufficiently mitigated the LSO=s 
concerns under Criterion L. 
 
VI.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H, J and L.  After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented 
at the hearing, I find that the individual has not brought forth convincing evidence to mitigate 
the security concerns associated with Criteria H, J and L.  I therefore cannot find that 
restoring the individual=s access authorization would not endanger the common defense and 
security and would be consistent with the national interest.  Accordingly, I find that the 
individual=s access authorization should not be restored.  The parties may seek review of 
this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. ' 710.28. 
 
 
 
Kimberly Jenkins-Chapman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   February 19, 2010        
 
 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                         

                                                             January 22, 2010

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 28, 2009

Case Number: TSO-0798

This Decision concerns the eligibility of xxxxxxxxxxxx (hereinafter referred to as “the individual”)

to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations set forth at

10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material.”  As discussed below, after carefully

considering the record before me in light of the relevant regulations, I have determined that the

individual’s access authorization should be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  During a background investigation, the local DOE security office

discovered some derogatory information that created a security concern.  DOE asked the individual

to participate in Personnel Security Interviews (PSIs) in order to resolve the information.  The PSIs

did not resolve the security concerns. 

On June 19, 2009, the local DOE security office (LSO) sent a letter (Notification Letter) advising

the individual that it possessed reliable information that created a substantial doubt regarding his

eligibility to hold an access authorization.  In an attachment to the Notification Letter, the LSO

explained that the derogatory information fell within the purview of one potentially disqualifying
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2/ Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject

to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes

reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the

individual to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

criterion set forth in the security regulations at 10 C.F.R. § 710.8, subsection (l) (hereinafter referred

to as Criterion L).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual testified on his own behalf.  The DOE Counsel did not present any witnesses.  The

individual and the DOE submitted a number of written exhibits prior to  and during the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

her access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the

circumstances surrounding the conduct, to include knowledgeable participation, the frequency and recency

of the conduct, the age and maturity at the time of the conduct, the voluntariness of his participation, the

absence of rehabilitation or reformation or other pertinent behavioral changes, the motivation for the conduct,

the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and

other relevant and material factors.

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one disqualifying criterion as a basis for suspending the individual’s

security clearance, Criterion L.  The LSO’s Criterion L concerns are predicated on the individual’s

admission that he has not filed his state and federal taxes for years 2005 through 2008, as well as his

admission to being delinquent on four mortgage accounts, totaling over $300,000.  These admissions

raise concerns about the individual’s vulnerability to blackmail, exploitation, and duress which call

into question the individual’s judgment, reliability, trustworthiness and her ability to protect

classified information. See id. at Guideline E.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  In 2007, as part of a background investigation,  the

LSO conducted a PSI of the individual to address his financial problems.  During this interview, the

individual admitted that he had not filed his state and federal taxes for four years, 2005 through

2008.  DOE Exh. 2.  According to the individual, he did not file his taxes because he had to care for

his ill mother and had not had time to gather the paperwork to file.  Id.   During this interview, the

individual further stated that he would try to file his 2004 and 2005 state and federal taxes as quickly

as possible.  However, he did not file his 2005 taxes.    In addition, during a 2009 PSI, the individual

admitted to being delinquent on four mortgage accounts on two investment properties, totaling over

$300,000.  Id.  The individual also admitted that he stopped making payments on his two investment

properties in September 2008 because he could not afford to keep making the payments from his

savings.  Id.  The individual further revealed that the two properties are in the process of foreclosure.

Id.    

V. Hearing Officer Evaluation of the Evidence

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).   3/

During the hearing, the individual testified that he is now in complete compliance with his federal

and state taxes and submitted as documentary evidence the completed tax returns for years 2004
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through 2008.  Transcript of Hearing (Tr.) at 11 and 12.  He testified that on each of the tax returns,

there were no taxes owed, but rather that there are outstanding refunds due to him totaling

approximately $25,000.  Id.  The individual further testified that there were no complaints or

penalties assessed as the result of his late filing of his returns and that he filed for extensions for each

relevant tax year.  Id. at 12 and 53.  When questioned as to why he fell behind in filing his tax

returns, the individual explained that his investment decisions complicated his tax returns while

personal circumstances created a lot of time pressures for him.  Id. at 23.  The individual testified

that he had three different properties as well as securities on which to retrieve tax information and

that this information was in disarray and took a period of time to retrieve.  Id.  Specifically, he stated

that in order to keep up with mortgage payments, he sold some of his mutual funds which had

quarterly statements dating back to the seventies.  The individual testified that for him to arrive at

the cost basis for these assets, he had to retrieve pertinent information from the seventies through

2005.  Id. at 23.  He reiterated that these records were in disarray because of a previous move.  Id.

The individual testified that he contacted the companies for the cost basis information, but was

informed that they do not maintain information for mutual funds dating back that long ago.  Id. at

25.  He stated that in order to complete his return, he made estimates on about nine of the quarterly

statements that he was unable to retrieve.  Id. at 24.  According to the individual, who currently has

substantial investments in securities, he can now establish the cost basis of his securities easily

because his accounts are held in electronic form and statements are easily retrievable from the

companies on the Internet.  Id. at 25.  He testified that he cannot foresee any other reason in the

future that he would ever have difficulty establishing the cost basis for any of his investments.  Id.

The individual also explained that he had personal problems in his life that affected the late filing

of his taxes.  Id.  He testified that his mother had a stroke in April 2005 which was during tax season

and at the time he was attempting to complete his 2004 taxes.  He explained that as a result of the

stroke, his mother was impaired in a wheelchair with brain, visual and mobility issues and required

24-hour care.  Id. at 26-28.  As the only relative in the immediate vicinity, the individual testified

that he took full responsibility for his mother which included moving with his mother and attending

to her basic needs.  Id. at 27. 

The individual further testified about the delinquencies on mortgage accounts on two condominiums

he owned. The individual stated that in April 2005, he purchased two condominiums after attending

an investment seminar.  He testified that he was assured that the properties were in “good” area with

increasing value, and further that the properties would produce positive cash flow.  Id. at 20.  He

further explained that he intended to rent these properties.  However, after the purchase of the

properties, the real estate market dropped significantly and he was unable to rent the properties on

a cash flow basis.  Id. at 21.  He explained that the renter of the first property moved after the first

month and bouncing her first rental check, and that other property was rented on a negative cash flow

basis.  Id.  The individual testified that he continued to pay the mortgages and other obligations on

these properties until August 2008, at which time he made a business decision to let the properties

go into foreclosure and absorb the loss associated with foreclosure.  Id.  The individual explained

that he made this decision because he did not see, at anytime in the near future, that these properties

would be able to produce a positive cash flow or be sold in the current market.  Id.  According to the

individual, he has no continuing liability or responsibility for the mortgages on these properties. Id.
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at 22.  He testified that he has not been contacted by anyone with respect to payment of any monies

on those mortgages or attorneys’ fees since August 2008.     

In describing his current financial condition, the individual testified that he owns two homes, one

of which has a mortgage on it that is current.  Id. at 13.  The individual testified that the mortgage

on the other home is paid off.  In addition to these two houses, the individual stated that he owns 177

acres of land that has no mortgage and is completely paid off, as well as a rental property.  Id. at 14.

The individual testified that, in total, he has about $453,000 equity in real property.  Id. at 16.  He

also testified to and presented documentary evidence of his securities and bank account balances

which, added to his real estate equity leaves the individual with a significant net worth.  Id. at 19.

According to the individual, he has no outstanding loans and, other than his mortgage, he is

completely debt-free.  Id.               

Finally, during the hearing , the individual testified that he fully understands his duty and obligation

to file his taxes in a timely manner and expressed remorse for not filing his taxes earlier.  Id. at 54

and 58.  He further testified that he is not at any risk of not complying with his tax obligations to file

timely tax returns in the future.  He reiterated that his mother’s health care concerns are now under

control and that he has organized his investment records to more readily retrieve information for

future tax filings.  Id.  With respect to his foreclosed properties, the individual testified that he tried

to pursue other alternatives, including talking to several real estate agents about selling the

properties, before realizing these options were not viable and deciding to allow the properties to go

into foreclosure.  Id. at 49.  He testified that he takes the responsibility to pay his debts seriously.

Id. at 31. 

After considering all of the evidence before me, I find that the individual has mitigated the security

concerns arising from his late tax filings, as well as the delinquent mortgage accounts on two

investment properties.  As stated above, the individual has resolved delinquency issues related to his

investment properties and has brought all of his taxes to a current status.  He has filed all of his

outstanding tax returns and is now in full compliance with his state and federal taxes.  During the

hearing, the individual convincingly testified that he understands his obligation to file his tax returns

in a timely fashion and expressed sincere remorse for not having done so.  The individual

demonstrated through both his testimony and documentary evidence that there were significant

personal issues occurring in his life that contributed to this situation.  I am convinced that the

individual’s caregiving responsibilities for his mother overwhelmed him and contributed to his

inability to address his tax returns in a timely fashion.  He responsibly filed for extensions each year

with the Internal Revenue Service and was not assessed any penalties for his late filings.  Rather, the

individual is owed a significant refund for the relevant tax years.  I am convinced that the individual

will meet his tax obligations in the future.  In addition, I am also convinced that the individual has

learned a valuable lesson about buying speculative investment property and is not at risk of being

in a similar position in the future.  I am persuaded by the individual’s testimony that he takes his

obligation to pay his debt seriously and that he responsibly considered other alternatives before

allowing these investment properties to go into foreclosure. After considering the “whole person,”

I am convinced that the DOE can rely on the individual’s ability to make sound judgment calls
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regarding the safeguarding of classified information.  See Adjudicative Guidelines at (2)a.  I

therefore find that the individual has sufficiently mitigated the LSO’s concerns under Criterion L.

        

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion L.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

brought forth convincing evidence to mitigate the security concerns associated with Criterion L.  I

therefore find that restoring the individual’s access authorization would not endanger the common

defense and security and would be consistent with the national interest.  Accordingly, I find that the

individual’s access authorization should be restored.  The parties may seek review of this Decision

by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: January 22, 2010         



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  August 4, 2009 
 
Case Number:  TSO-0799 
 
This decision concerns the eligibility of XXXXXXXXXXXX (“the Individual”) for a DOE 
access authorization.1  This Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s request for an access authorization should 
be granted.  For the reasons detailed below, it is my decision that the Individual’s should not be 
granted access authorization at this time.   
 

I. BACKGROUND 
 
This administrative review proceeding began with the issuance of a notification letter by a 
Department of Energy (DOE) local security office (LSO), informing the Individual that 
information in the possession of the DOE created a substantial doubt pertaining to his eligibility 
for an access authorization.2  See Notification Letter, June 19, 2009.   
 
The Notification Letter cites the Individual’s alcohol use as a security concern under 10 C.F.R. 
§ 710.8(h) and (j) (Criteria H and J, respectively).3  According to the Notification Letter, a DOE 
consultant-psychiatrist (“the DOE Psychiatrist”) evaluated the Individual in April 2009 and 
determined that the Individual met the criteria for alcohol abuse.  DOE Ex. 6 at 16.  The DOE 
Psychiatrist further concluded that the Individual did not demonstrate adequate evidence of 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
2 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
3 Criterion H concerns information that a person has “an illness or mental condition of a nature which, in the opinion 
of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist causes, or may cause, a 
significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the 
Individual has “been, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).     
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rehabilitation or reformation.  Id.  Specifically, the DOE Psychiatrist noted that the Individual 
did not believe he had a drinking problem and did not intend to change his drinking pattern.  Id.   
The DOE Psychiatrist recommended that in order to demonstrate adequate evidence of 
rehabilitation or reformation from his alcohol abuse diagnosis, the Individual should participate 
in a professionally led treatment program for a minimum of six months, as well as maintain 
abstinence from alcohol consumption for a period of at least one year.  Id.  
 
In addition to the DOE Psychiatrist’s diagnosis, the Notification Letter cites various incidents 
pertaining to the Individual’s pattern of alcohol consumption, including the following:  The 
Individual stated that he drinks one to three beers five nights per week and one to three shots of 
whiskey once per week (or three to four glasses of whiskey per month).  Notification Letter at 2. 
The Individual stated that he did not intend to stop drinking or decrease his alcohol consumption 
since he does not believe he has an alcohol problem.  Id.  The Individual admitted that he has 
reported to work with a hangover in the past and had a mild hangover the morning of his 
evaluation with the DOE Psychiatrist.  Id. at 1.  The Individual admitted to driving after having 
consumed alcohol at least twice in the week prior to his evaluation with the DOE Psychiatrist.  
Id. at  2.   
 
Upon receipt of the Notification Letter, the Individual requested a hearing in this matter.  See 
Individual’s Letter, July 15, 2009.  In his response, the Individual disputed the DOE 
psychiatrist’s diagnosis and maintained that his alcohol consumption was not a problem.  Id.  At 
the hearing, the Individual presented his own testimony, as well as the testimony of five friends 
and three current or former co-workers.  The DOE Counsel presented the testimony of one 
witness, the DOE Psychiatrist.4   
 

II. HEARING TESTIMONY 
 
A. The Individual 
 
The Individual did not believe he had a problem with alcohol because his drinking pattern is the 
same as that of his friends.  Hearing Transcript (“Tr.”) at 181.  The Individual used to drink one 
to three drinks nightly during the week, occasionally having a mixed drink.  Tr. at 218.   The last 
time he drank to intoxication was in April 2009 on the night of his surprise birthday party, which 
was the night before his evaluation with the DOE Psychiatrist.  Tr. at 218.  The Individual 
admitted to driving after consuming alcohol the week prior to the psychiatric evaluation.  Tr. at 
188-89.  He stated that he has not driven while impaired in two or three years.  Tr. at 223.  
Although he read the recommendations the DOE Psychiatrist made in her report, the Individual 
did not engage in any professionally-led alcohol treatment program.  Tr. at 196.  He has been 
abstinent from alcohol, however, since he received the DOE Psychiatrist’s report.  Id.  The 
Individual stated that he would be willing to attend a treatment program if necessary, but has not 
done so because he does not feel he has an alcohol problem.  Tr. at 198.  He added that he has 
“never entertained the idea” that he has an alcohol problem because his alcohol consumption is 
not unusual for the environment in which he grew up.  Tr. at 198.  The Individual stated that 
when he received the Notification Letter he “quit drinking just to show [DOE] that [he] could.  

                                                 
4 The DOE Counsel submitted exhibits into the record, numbered DOE Exs. 1 - 10.  The Individual did not submit 
any exhibits.   
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[He] didn’t want there to be any question of dependency on alcohol, [and] whether or not [he] 
could or could not quit.”  Tr. at 208.  He added that prior to receiving the Notification Letter, he 
“never saw a need” to quit drinking.  Tr. at 206.  However, the Individual stated that he is now 
more educated about alcohol disorders and recognized that he might meet the diagnostic criteria 
for alcohol abuse.  Tr. at 194, 206.   
 
Regarding his future intentions toward alcohol, the Individual stated that his goal is to never 
revert back to drinking alcohol nightly.  Tr. at 207.  He intends to only drink socially with 
friends.  Id.  When he first quit drinking alcohol, the Individual came to realize that he relied on 
alcohol to help him relax.  Tr. at 207-208.  After about a week of abstinence, he no longer felt 
unable to relax in the evenings without alcohol.  Id.  Other than the inability to relax and fall 
asleep easily the first week after he quit drinking, the Individual has not had any problems 
abstaining from alcohol.  Tr. at 230. 
 
The Individual stated that alcohol has never affected his relationship with his family members or 
friends.  He stated that his ex-wife alleged he had a alcohol-related problems when they were 
divorcing and that she had an ulterior motive in doing so.  Prior to their marital problems, he and 
his wife drank together socially without any problems.  Tr. at 199-201.   
 
B. The Individual’s Friends  
 
They Individual’s friends have each known the Individual for many years.  Tr. at 19, 63, 85, 89, 
104, 158  They see each other frequently, usually spending time together working on each 
other’s homes.  Tr. at 20, 64, 77, 106, 122.  The Individual’s friends indicated that while they 
sometimes drink alcohol when socializing, there have been many occasions where they did not 
drink.  Tr. at 41-42, 72, 124.  None of the Individual’s friends has seen him drink alcohol since 
he received the Notification Letter in June 2009.  Tr. at 31, 85, 101, 116, 163.  The Individual 
told his friends that he quit drinking after receiving the letter to demonstrate that he was able to 
abstain from alcohol and did not have an alcohol problem.  Tr. at 48, 86, 101.  One of the 
Individual’s friends stated that the Individual called him after receiving the Notification Letter 
and asked him to go to his house and remove all of the alcohol.  Tr. at 162-163.  None of the 
Individual’s friends ever had any concern about the amount of alcohol the Individual consumed.  
Tr. at 48, 85, 99, 128, 177.  They indicated that the Individual did not generally drink any more 
than the others in their peer group, generally having one to three beers.  Tr. at 75, 94, 97, 135.  
Finally, the Individual’s friends stated that the Individual has not had a problem not drinking 
since he decided to abstain from alcohol in June 2009.  Tr. at 48, 86, 92, 172.   
 
C. The Individual’s Co-Workers 
 
The Individual’s current and former co-workers have known the Individual for one and one-half 
to two years.  Tr. at 9, 56, 143-44.  They stated that the Individual was reliable at work.  Tr. at 
10, 57.  He never went to work showing any signs that he had consumed excessive amounts of 
alcohol.  Tr. at 11, 58, 144.  Two of the Individual’s co-workers have socialized with him outside 
of work and never saw him intoxicated.  Tr. at 13, 147.     
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D. The DOE Psychiatrist 
 
The DOE Psychiatrist evaluated the Individual in April 2009.  Tr. at 238.  At that time, she 
diagnosed the Individual as suffering from alcohol abuse, determining that he had met two 
diagnostic criteria for alcohol abuse within the past twelve months.  Tr. at 239-47.  Specifically, 
the first criterion the Individual met was that he demonstrated “recurrent substance use resulting 
in a failure to fulfill major role obligations at work” because he continued the same pattern of 
excessive alcohol use despite his knowledge that excessive use of alcohol could impede his 
ability to obtain a security clearance, which is a condition of his employment.  Tr. at 250; see 
also DOE Ex. 6 at 15.  The second criterion met by the Individual was that he demonstrated 
“recurrent substance use in situations in which it is physically hazardous” by driving after 
consuming alcohol.  Tr. at 252; see also DOE Ex. 6 at 15.    
 
In order to demonstrate adequate evidence of rehabilitation or reformation, the DOE Psychiatrist 
recommended that the Individual attend a professionally-led alcohol treatment program in order 
to provide the Individual an objective evaluation of his alcohol problem, in addition to 
maintaining abstinence from alcohol for at least one year.  Tr. at 246.  The DOE Psychiatrist 
believed this was important because the Individual’s self-assessment that his alcohol 
consumption was at the same level as that of his peers heightened the Individual’s risk of relapse.  
Id.  The DOE Psychiatrist stated that the fact that the Individual quit drinking on his own in June 
2009 was a positive factor but could be a “temporary reformation,” given that his stated reason 
for quitting was simply to prove to the DOE that he could abstain, rather than from any real 
acknowledgement that he had a problem with alcohol.  Id.  The DOE Psychiatrist was unsure, 
based on the hearing testimony, whether the Individual’s judgment and insight regarding his 
alcohol consumption had improved.  Tr. at 266.  She concluded that while his four-month period 
of abstinence from alcohol was evidence of reformation, the period of abstinence was not long 
enough for her to conclude that it is adequate evidence of rehabilitation or full reformation.    
 

III. STANDARD OF REVIEW 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
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In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 

IV. ANALYSIS 
 
The derogatory information in this case centers on the Individual’s past alcohol use, as well as 
the DOE Psychiatrist’s diagnosis that the Individual met the criteria for alcohol abuse.  It is well-
established that a diagnosis of an alcohol disorder raises security concerns because “excessive 
alcohol consumption often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual’s reliability and trustworthiness.”  Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  See also Personnel Security Hearing, 
Case No. TSO-0678 (2008).  Given the facts in this case, particularly the DOE Psychiatrist’s 
diagnosis, the LSO had sufficient grounds to invoke Criterion J.  The remaining issue is whether 
the Individual has presented sufficient evidence to adequately mitigate the security concern.   
 
In this case, I find that the Individual had been abstinent from alcohol for approximately four 
months as of the date of the hearing.  The Individual’s testimony regarding his abstinence date 
was corroborated by the testimony of his friends, with whom he socializes regularly.  Each of 
those witnesses testified that they have not seen the Individual consume any alcohol since 
receiving the Notification Letter in June 2009.  They added that the Individual told them he was 
giving up alcohol in order to prove that he was not dependent on it and further testified that the 
Individual did not have a problem abstaining from alcohol. 
 
Despite the foregoing, I find that the Individual has not sufficiently mitigated the security 
concerns raised by his past use of alcohol.  The Individual did not accept the DOE Psychiatrist’s 
opinion that he had a problem with alcohol, despite acknowledging that it was possible that he 
technically met some of the criteria for alcohol abuse.  However, he did not present any expert 
testimony or evidence to support his position that he did not have an alcohol problem. In the 
absence of an opposing opinion by another mental health or substance abuse professional, I am 
persuaded by the determination of the DOE Psychiatrist that the Individual did, in fact, suffer 
from alcohol abuse.   
 
While the Individual’s four-month period of abstinence is a positive factor in addressing the 
alcohol abuse, it is clear that the Individual undertook the abstinence from alcohol in order to 
enhance his ability to obtain a security clearance and, therefore, protect his job, rather than as a 
result of any real recognition that he had a problem with alcohol.  In this regard, I agree with the 
opinion of the DOE Psychiatrist that the Individual’s insight and judgment regarding his use of 
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alcohol are poor.  I also share the DOE Psychiatrist’s concern that the Individual’s motive for 
abstaining from alcohol – to show DOE that he can – increases the likelihood that he will relapse 
into problem drinking in the future.  In addition, the Individual has not undertaken any alcohol-
related treatment, as recommended by the DOE Psychiatrist, and he continues to associate with 
friends who might induce him to return to his former drinking pattern.  Although the Individual 
has taken a positive step toward treating his alcohol problem, he still has a long way to go in his 
recovery.  Based on this information, I cannot find that the demonstrated period of abstinence is 
sufficient to fully resolve the security concerns in this case.  I agree, therefore, with the DOE 
Psychiatrist’s testimony that this period of abstinence is insufficient to show adequate 
rehabilitation or reformation, particularly in light of the absence of any treatment.  Consequently, 
as the foregoing indicates, I find that the Individual has failed to mitigate the security concern set 
forth in the Notification Letter under Criteria H and J regarding the his alcohol use. 
 

V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria H and J.  I also find 
that the Individual has not presented sufficient information to fully resolve those concerns.  
Therefore, I cannot conclude that granting the Individual’s request for access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the Individual’s request for 
DOE access authorization should be denied at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: December 11, 2009 
 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   August 4, 2009 
 
Case Number:   TSO-0800 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, I find that the Department of Energy (DOE) should not 
grant the individual an access authorization. 
 

I. Background 
 
In September 2007, a DOE contractor hired the individual and requested an access 
authorization for him.  See Ex. 7 at 14. 
 
On August 24, 2008, The Office of Personnel Management (OPM) completed a Report of 
Investigation.  Ex. 6.  In response to details in the report, in October 2008, the Local 
Security Office (LSO) conducted a Personnel Security Interview (PSI).  See Ex. 5.  At the 
PSI, the individual provided information that apparently conflicted with information in 
the OPM Report of Investigation.  He also disclosed a history of mental illness.  Ex. 1.  
The LSO then referred the individual to a DOE-consultant psychiatrist. 
 
In December 2008, a DOE-consultant psychiatrist diagnosed the individual with Anxiety 
Disorder and Bipolar II Disorder.  Ex. 4 at 6; see also AMERICAN PSYCHIATRIC 

ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 362, 368, 
382-97 (4th ed., text. rev., 2000) [DSM-IV-TR] (explaining that Bipolar I Disorder and 
Bipolar II Disorder each feature depression; Bipolar II Disorder also features hypomania, 
while Bipolar I Disorder features mania). 
 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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In May 2009, the LSO issued the individual a Notification Letter advising him that it 
possesses reliable information that creates a substantial doubt about his eligibility to hold 
an access authorization.  Ex. 1.  The LSO explained that the derogatory information falls 
within the purview of the potentially disqualifying criteria set forth in the security 
regulations at 10 C.F.R. §§ 710.8(h), (f) (Criterion H2 and Criterion F3). 
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On August 5, 2009, the 
Director of the Office of Hearings and Appeals appointed me Hearing Officer, and I 
conducted the hearing.4  The individual was represented by an attorney.  The individual 
testified and called the following witnesses: a psychologist, a psychiatrist, his former 
psychiatric nurse, his wife, his mother, his cousin, a former supervisor (who was also a 
friend), and a former co-worker (who was also a friend).  The LSO called a DOE 
personnel security specialist, the DOE-consultant psychiatrist, two of the individual’s 
former employers, and an investigator.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
In its Notification Letter, the LSO cited the following allegations to support its Criterion 
H security concern: 
 

 In 2006, the individual was discharged from the military because his depression 
disabled him;  

 
 In 2007, he was diagnosed with bipolar disorder and changed mental health 

providers frequently; 
 

 In December 2008, a DOE-consultant psychiatrist concluded that the individual 
suffers from Anxiety Disorder and Bipolar I Disorder.  Both disorders may impair 

                                                 
2 Criterion H includes “[a]n illness or mental condition . . . which, in the opinion of a psychiatrist or 
licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”  10 
C.F.R. § 710.8(h).  The LSO also cited Guideline I of the Adjudicative Guidelines.  Ex. 1; see also 
STEPHEN J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY FOR 

ACCESS TO CLASSIFIED INFORMATION (1995) 13, available at http://www.fas.org/sgp/isoo/guidelines.pdf 
[ADJUDICATIVE GUIDELINES]. 
 
3 The LSO cited Guideline E of the Adjudicative Guidelines, entitled “Personal Conduct.”  Ex. 1; see also 
ADJUDICATIVE GUIDELINES at 7.  I cited Criterion F because it’s similar to Guideline E and because OHA’s 
jurisdiction stems from the Part 710 regulations.  Criterion F relates to information that a person has 
“[d]eliberately misrepresented, falsified, or omitted significant information from . . . a personnel security 
interview . . . or [a personnel security hearing].”  10 C.F.R. § 710.8(f). 
 
4 The hearing was conducted over three days: October 15, 2009, October 29, 2009, and January 28, 2010.  
When citing the transcript, I refer to these as Day 1, Day 2, and Day 3.  The hearing was conducted over an 
extended schedule due to the unusually large number of witness and the initial unavailability of certain key 
witnesses.   
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judgment and reliability, and treatment has not been adequate to control either 
disorder; 

 
 The individual may not recognize his symptoms or seek help if his symptoms 

increase; 
 

 The individual’s employment pattern suggests that due to his mental health 
condition, he may be unable to learn or keep a job; and 

 
 The individual has had suicidal thoughts and has cut himself. 

 
Ex. 1. 
 
I find that these allegations raise a Criterion H security concern because “[c]ertain . . . 
mental . . . conditions can impair judgment, reliability, and trustworthiness.”  Guideline I, 
STEPHEN J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING 

ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION (1995) 13, available at 
http://www.fas.org/sgp/isoo/guidelines.pdf [ADJUDICATIVE GUIDELINES]. 
 
In its Notification Letter, the LSO cited the following allegations to support its Criterion 
F security concern: 
 

 In between the individual’s military service and his current job, he had three jobs.  
In an October 2008 PSI, the individual stated that he left his first job to be closer 
to his family; he denied that he left due to performance issues.  An investigation 
source stated that the individual’s mental instability affected his job performance.  
The source also said that he considered firing the individual, the individual 
resigned abruptly, and that the individual would not be eligible for rehire; 

 
 At the October 2008 PSI, the individual stated that he worked at his second job 

for only one week.  He stated that his asthma hindered his job performance and 
that by agreement with his management, he left the job.  When the individual 
completed a job history questionnaire, he omitted the second job, and the 
omission may have been intentional; and 

 
 At the October 2008 PSI, the individual stated that he was laid off from his third 

job due to lack of work and denied that he had employment issues.  Investigation 
sources stated that the individual was laid off because he could not learn the job. 

 
I find that these allegations raise a Criterion F security concern because they involve 
“questionable judgment” and a “lack of candor, dishonesty, or unwillingness to comply 
with rules and regulations. . . .”  ADJUDICATIVE GUIDELINES at 7. 
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III. Findings of Fact 
 
The individual last thought of suicide at age 20.  Tr., Day 1 at 301.  He’s never 
deliberately harmed himself, and he has not threatened self-harm.  Id. at 93, 301; Tr., Day 
2 at 467, 518. 
 
From December 1998 to July 2006, the individual was in the military.  Ex. 7 at 18-23.  
Around 2001, he was diagnosed with depression.  Tr., Day 1 at 93, 284; Tr., Day 2 at 
446.  He was honorably discharged because he could not lose weight.  Tr., Day 1 at 95-
96; see also Ex. A (listing the “Narrative Reason for Separation” as “Physical 
Standards”).   
 
Around 2006, a psychiatrist at the Veterans’ Administration (VA) diagnosed the 
individual with a bipolar disorder.  Tr., Day 1 at 101-103.  A psychiatric nurse at the VA 
diagnosed him with Bipolar II Disorder, and a psychiatric nurse continues to provide for 
his care.  Id. at 261; Tr., Day 2 at 450-51.  He sees her every 3-4 months or if he has a 
problem.  Tr., Day 1 at 112, 299.   
 
The individual willingly obtains treatment and follows medical instructions.  Id. at 250.  
In early 2007, he began treating his bipolar disorder with medication.  Id. at 105.  His 
wife helps him organize his medications into a pill box, and he takes his medications 
every day.  Id. at 107, 110; Tr., Day 2 at 458-59.  He last took Notriptyline and Risperdal 
in September 2009.  See Tr., Day 2 at 452.  He participates in Tele-health on a daily 
basis, which allows him to record his moods into an electronic system and receive 
counseling from a social worker.  Tr., Day 1 at 256, 260; Tr., Day 2 at 444-45.   
 
After the individual left the military and before he joined a DOE contractor in September 
2007, he had three jobs.  Ex. 7 at 14, 16, 42.  From February 2007 to April 2007, the 
individual worked at his first job, which he moved out of town to take.  Ex. 7 at 42; Tr., 
Day 1 at 116.  While on the job, he suffered anxiety attacks.  Tr., Day 1 at 140-41, 154.  
(He no longer does.  Id. at 167.)  He left the job because he missed his family and 
because he earned less than he did while in the military.  Tr., Day 1 at 120-22; Tr., Day 2 
at 479.  The individual’s supervisor was disappointed with his work performance.  He 
never said anything to the individual, although he probably knew how his supervisor felt.  
Tr., Day 1 at 149-50.  The individual had no reason to believe that he’d be fired.  Id. at 
151. 
 
In April 2007, the individual worked at his second job.  Id. at 123.  At the job site, dust 
triggered his asthma.  He and his manager agreed that he should find another job.  Id. at 
124-25.  When he filled out paperwork to work for a DOE contractor, he didn’t include 
this position because he forgot about it.  Tr., Day 2 at 440, 481, 498. 
 
From April 2007 to June 2007, the individual worked at his third job.  Ex. 7 at 16.  He 
was terminated because work was slow and he had difficulty learning the job.  Tr., Day 1 
at 330-31, 337. 
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In December 2008, a DOE-consultant psychiatrist diagnosed the individual with Bipolar 
II Disorder and Anxiety Disorder.  Ex. 4 at 6; Tr., Day 1 at 348.  In September 2009, the 
individual’s psychologist diagnosed him with Bipolar I Disorder.  Ex. 10 at 6; Tr., Day 1 
at 168.  In October 2009, the individual’s psychiatrist diagnosed him with Anxiety 
Disorder.  Tr., Day 1 at 236. 
 
The individual was last depressed in June or August 2009, and it lasted two weeks.  Id. at 
298.  His depressed moods don’t interfere with his life.  Id. at 299.  The individual’s last 
elevated moods were in April or September 2009.  Id. at 298; Tr., Day 2 at 447.  His 
elevated moods don’t interfere with his life.  Tr., Day 1 at 94.  He always recognizes his 
symptoms.  Id. at 298, 385. 
 

IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting access authorizations indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of an access authorization).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
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In order to reach a common-sense judgment, the Hearing Officer shall consider the 
following factors: witness demeanor and credibility; the authenticity and accuracy of 
documentary evidence; the nature, extent, and seriousness of the conduct; the 
circumstances surrounding the conduct, to include knowledge and participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time 
of the conduct; the voluntariness of participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavior changes; the motivation of the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  Id. at §§ 710.7(c), 
710.27(a)-(b).  The Hearing Officer will also consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 

 
V. Analysis 

 
I find that the individual has resolved the LSO’s Criterion H security concern.  However, 
I find that the individual has not resolved the LSO’s Criterion F security concern. 
 
A. Criterion H 
 
 1.  Anxiety Disorder 
 
  a.  Diagnosis 
 
The DOE-consultant psychiatrist diagnosed the individual with Anxiety Disorder.  Ex. 4 
at 6; Tr., Day 1 at 366.  The diagnosis was based on the individual’s reported anxiety 
attacks and the fact that he takes medication to control them.  Ex. 4 at 2, 4.  The 
individual’s psychiatrist also diagnosed the individual with Anxiety Disorder.  Tr., Day 1 
at 236.  In his interview with his psychiatrist, the individual had reported symptoms 
consistent with Anxiety Disorder.  Id. at 210, 222, 224.  (The individual’s psychologist 
did not diagnose the individual with Anxiety Disorder.  Ex. 10 at 6.) 
 
Based on the testimony of the DOE-consultant psychiatrist and the individual’s 
psychiatrist, I find that the individual was correctly diagnosed with Anxiety Disorder. 
 

b.  Rehabilitation and Reformation 
 
The DOE does not have a set policy on what constitutes rehabilitation and reformation.  
The Hearing Officer makes a case-by-case determination based on the evidence.  I apply 
the Adjudicative Guidelines and the factors listed in 10 C.F.R. § 710.7(c) to find that the 
individual has shown adequate evidence of rehabilitation and reformation from his 
Anxiety Disorder. 
 
Guideline I states that an individual may mitigate a security concern related to 
psychological conditions by showing the following conditions: 
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(a) the identified condition is readily controllable with treatment, and the 
individual has demonstrated ongoing and consistent compliance with the 
treatment plan;  

 
(b) the individual has voluntarily entered a counseling or treatment program for a 

condition that is amenable to treatment, and the individual is currently 
receiving counseling or treatment with a favorable prognosis by a duly 
qualified mental health professional; 

 
(c) recent opinion by a duly qualified mental health professional employed by, or 

acceptable to and approved by the U.S. Government that an individual’s 
previous condition is under control or in remission, and has a low probability 
of recurrence or exacerbation;  

 
(d) the past emotional instability was a temporary condition . . ., the situation has 

been resolved, and the individual no longer shows indications of emotional 
instability; [or] 

 
(e) there is no indication of a current problem. 

 
ADJUDICATIVE GUIDELINES at 13. 
 
The DOE-consultant psychiatrist testified that the individual has not shown adequate 
evidence of rehabilitation and reformation from his Anxiety Disorder because he is not 
under the care of a psychiatrist. Tr., Day 1 at 366.  (The individual’s psychiatrist 
evaluated the individual for the purpose of the hearing; does not provide care.  Id. at 210.)  
The individual’s psychiatrist testified that the individual’s anxiety symptoms are not 
severe enough to create a significant defect in judgment and reliability.  Id. at 236-37.  
The individual’s psychologist agreed.  Ex. 10 at 6; Tr., Day 1 at 167. 
 
I agree with the individual’s psychiatrist and the individual’s psychologist that there is no 
current problem.  Although the individual suffered anxiety symptoms on his first job, 
those symptoms were related to his prescription for lithium.  Tr., Day 1 at 106, 129; Tr., 
Day 2 at 491.  He discontinued the lithium.  Tr., Day 1 at 266.  Over the past two years 
on the job at the DOE contractor, he has not suffered further symptoms. 
 
 1.  Bipolar Disorder 
 
  a.  Diagnosis 
 
The DOE-consultant psychiatrist diagnosed the individual with Bipolar II Disorder.  Ex. 
4 at 6; Tr., Day 1 at 348.  His diagnosis is based on the individual’s history of depression 
and hypomania.  Ex. 4 at 2.  The individual’s psychologist diagnosed the individual with 
Bipolar I Disorder.  Ex. 10 at 4; Tr., Day 1 at 168.  His diagnosis is based on the 
individual’s history of depression and mania, which caused problems with his spouse.  
(Although the individual’s elevated moods are usually hypomanic, which have not caused 
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difficulties with his spouse.5)  Ex. 10 at 6; Tr., Day 1 at 171.  The individual’s 
psychiatrist testified that he doubts that the individual suffers from any bipolar disorder; 
he would need to further evaluate the individual to know for sure.  Tr., Day 1 at 205. 
 
I find that the individual suffers Bipolar II Disorder.  The individual acknowledged a 
history of depression.  Id. at 91.  He also acknowledged a history of elevated moods that 
for two days interfered with his sleep, but no other aspect of his life.  Id. at 94, 114.  (I 
find that the individual suffers from Bipolar II Disorder rather than Bipolar I Disorder 
because his mildly elevated moods do not interfere with his life.) 
 

b.  Rehabilitation and Reformation 
 
I applied the Adjudicative Guidelines and the factors listed in 10 C.F.R. § 710.7(c) to find 
that the individual has shown adequate evidence of rehabilitation and reformation from 
his Bipolar II Disorder. 
 
The DOE-consultant psychiatrist testified that the individual has not shown adequate 
evidence of rehabilitation and reformation.  He testified that the individual is not 
adequately treated – he needs a comprehensive psychiatric examination, followed by 
visits every three months.  Id. at 354, 356, 373.  He also testified that the individual needs 
a blood test to help monitor his medications and receive psychotherapy.  Id. at 354-55, 
358.  Further, Nortriptyline tends to destabilize a bipolar disorder, while Risperdal tends 
to stabilize it.  Because he stopped taking both only a short time ago, the effects on his 
body will not show for another 3-6 months.  Id. at 354, 360.  The individual’s prognosis 
is “guarded.”  Id. at 353.  He has a “low” to “medium” chance (10-15%) of suffering 
further symptoms.  Id. at 377-78. 
 
The individual’s psychologist recommended that the individual have a psychiatrist 
monitor his medications and obtain psychotherapy to help him manage his symptoms.  
Ex. 10 at 6.  However, he also testified that the individual has shown adequate evidence 
of rehabilitation and reformation.  He testified that Bipolar II Disorder is “definitely 
manageable.”  Tr., Day 1 at 180.  It does not “in and of itself” create a significant defect 
in judgment or reliability.  The individual’s current condition does not – he has not had 
problems over the past two years, and his symptoms will not interfere with his job.  Id. at 
165-66, 184.  Based on the individual’s history, the individual has a “low” chance that his 
condition will deteriorate and create a significant defect in judgment or reliability.  Id. at 
183.   
 
The individual’s psychiatrist testified that the individual has shown adequate evidence of 
rehabilitation and reformation.  His prognosis is “fair to good.”  Id. at 204.  He has never 
been hospitalized.  Id.  Nor has he had “broken relationships,” “financial hardships,” or 

                                                 
5 The individual’s psychologist described how Bipolar I Disorder differs from Bipolar II Disorder.  Tr., Day 
1 at 169.  Both feature depressed mood.  But Bipolar I features mania, while Bipolar II features hypomania.  
Mania is an elevated mood that lasts at least a week, while hypomania is an elevated mood that lasts about 
four days.  Id.  And mania is more severe.  It has “a significant impact on occupational, social activities, 
and relationships.”  Hypomania “generally [doesn’t] have that type of impact on daily function.”  Id. at 170. 
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terminations “from numerous positions” – the illness has not had a “significant impact to 
his social life or relationships or occupations.”  Id. at 206.  “He has been married” and he 
“has had the same job for a long period of time.”  Id. at 207.  In short, he “has been able 
to function.”  Id. at 208.  For these reasons, his symptoms are “highly unlikely” to get out 
of control.  Id. at 234. 
 
I find that the individual has shown adequate evidence of rehabilitation and reformation 
from his Bipolar II Disorder.  First, he receives adequate treatment.  A VA psychiatrist 
diagnosed his illness.  Id. at 92, 222.  A psychiatric nurse manages his medications, and 
she is qualified to do so.  Id. at 185, 240, 249.  Although psychiatrists learn that 
Nortriptyline can destabilize a bipolar disorder, recent research has called that into 
question.  Id. at 203.  Approximately three months after the individual stopped taking 
Nortriptyline and Risperdal, he and his wife testified that he has been feeling well.  Tr., 
Day 2 at 492; Tr., Day 3 at 20, 32.  He receives counseling that helps him manage his 
moods.  Tr., Day 1 at 256, 260; Tr., Day 2 at 444-45. 
 
Second, the individual complies with his treatment instructions.  He takes his 
medications.  Tr., Day 1 at 300; Tr., Day 3 at 9.  Although he sometimes fails to report 
his moods on Tele-health, he uses the system regularly.  Tr., Day 3 at 18-20, 26.  The 
individual’s psychiatrist testified that when patients comply with their treatment, they 
usually remain stable.  Tr., Day 1 at 199.  The DOE-consultant psychiatrist testified that 
the individual’s compliance “is in [his] favor.”  Id. at 358. 
 
Third, the individual and his wife showed a satisfactory awareness of the individual’s 
disorder.  He always recognizes his symptoms.  Id. at 298.  When he has elevated moods, 
he handles them by productively focusing his energy.  Id. at 283.  When he felt 
depressed, he consulted her and sought help.  Id. at 296; Tr., Day 2 at 458.  She continues 
to support him by filling his pill organizer.  Tr., Day 2 at 459.  She also participates in 
Tele-health, helps him manage his doctor appointments, and often goes with him.  Id. at 
470-72.  The DOE-consultant psychiatrist agreed that the individual showed a good 
awareness of his disorder, and testified that it can help avoid consequences.  Tr., Day 1 at 
380, 385. 
 
Fourth, the individual’s symptoms have not interfered with his life.  His symptoms have 
not interfered with his social relationships.  Over eight years in the military, he performed 
well; he never had a reprimand.  Id. at 86, 88.  The stress of combat didn’t spur 
symptoms.  Tr., Day 2 at 429-30.  For more than two years at a DOE contractor, he’s 
performed similarly well.  The individual and a co-worker testified that he hasn’t suffered 
symptoms that have interfered with his work.  Tr., Day 1 at 166, 280-81; Tr, Day 2 at 
409-11, 414, 431; Tr., Day 3 at 11-12. 
 
Fifth, moreover, the DOE-consultant psychiatrist testified that the individual is mentally 
stable and physically functional.  Tr., Day 1 at 378.  The other mental health experts 
agreed.  Id. at 178, 263; see id. at 234. 
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Sixth, the individual’s history and his record of managing his illness caused his 
psychologist and his psychiatrist to testify that he has a low risk of suffering further 
consequences.  Id. at 183, 234. 
 
B. Criterion F 
 
I applied the Adjudicative Guidelines and the factors listed in 10 C.F.R. § 710.7(c) to find 
that the individual has not resolved the LSO’s Criterion F security concern. 
 
Guideline E of the Adjudicative Guidelines states that an individual may mitigate 
“Personal Conduct” by showing that: 
 

(a) the individual made prompt, good-faith efforts to correct his omission, 
concealment, or falsification before being confronted with the facts; 

 
(b) the refusal or failure to cooperate, omission, or concealment was caused or 

significantly contributed to by improper or inadequate advice of authorized 
personnel or legal counsel advising or instructing the individual specifically 
concerning the security clearance process.  Upon being made aware of the 
requirement to cooperate or provide the information, the individual cooperated 
fully and truthfully;  

 
(c) the offense is so minor, or so much time has passed, or the behavior is so 

infrequent, or it happened under such unique circumstances that it is unlikely to 
recur and does not cast doubt on the individual’s reliability, trustworthiness, or 
good judgment; [or] 

 
(d) the individual has acknowledged the behavior and obtained counseling to 

change the behavior or taken other positive steps to alleviate the stressors, 
circumstances, or factors that caused untrustworthy, unreliable, or other 
inappropriate behavior, and such behavior is unlikely to recur. . . . 

 
ADJUDICATIVE GUIDELINES at 8-9. 
 
 1.  The Individual’s First Job 
 
The LSO alleges that the individual denied that mental instability affected his job 
performance at his first job, while his supervisor stated that it did. 
 
I find that the individual has not mitigated this allegation.  At the hearing, the individual 
testified that he does not remember suffering debilitating anxiety while on the job.  Tr., 
Day 1 at 119, 128-29; Tr., Day 3 at 24.  However, his former supervisor testified that he 
recalled it clearly, which he saw “more than once.”  Tr., Day 1 at 140-41, 154.  I find his 
supervisor’s testimony persuasive because he did not have a motive to testify 
untruthfully.  Further, at the time the individual was taking lithium, and he acknowledged 
that it caused anxiety attacks.  Tr., Day 1 at 129; Tr., Day 2 at 491. 
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 2.  The Individual’s Second Job 
 
The LSO alleges that when the individual completed a job history questionnaire, he may 
have intentionally omitted his second job.  
 
I find that the individual has mitigated this allegation.  He worked at his second job for 
only four and a half days.  Tr., Day 1 at 125.  He testified that when he completed the 
questionnaire, he didn’t list his second job because he simply forgot about it.  Tr., Day 2 
at 440, 481, 498.  I find his explanation persuasive because he apparently did not have 
anything to hide.  Although he left the job for medical reasons, he was apparently on 
good terms with his supervisor.  Tr., Day 1 at 124-25. 
 
 3.  The Individual’s Third Job 
 
The LSO alleges that at the PSI, the individual deliberately made the false statement that 
he was not laid off due to performance problems.  However, an OPM Report of 
Investigation includes six sources who stated that he was laid off because he could not 
learn the job: the individual, his wife, his mother, his former supervisor, and another co-
worker. 
 
At the hearing, the individual testified that he was laid off due to lack of work and denied 
that he was laid off because he could not learn he job.  Id. at 275, 294-95, 301; Tr., Day 3 
at 24-25.  The individual, his wife, his mother, his former supervisor, and another co-
worker all testified that they did not tell an investigator that the individual was laid off 
because he could not learn the job.  (The individual and his former supervisor have been 
friends since childhood.  The former supervisor and the co-worker are brothers.)  Tr., Day 
1 at 303, 304-06; Tr., Day 2 at 439, 477, 493, 521-23, 537, 571; Tr., Day 3 at 42-43, 45.   
 
I find that the individual has not mitigated the allegation.  First, the evidence suggests 
that he did have performance problems.  The individual’s co-worker testified that the 
individual was not performing well.  Tr., Day 3 at 51.  The business owner testified that 
the individual’s supervisor told him that the individual could not handle the work.  Tr., 
Day 1 at 327, 331.  He testified that he let him go for that reason and because business 
was slow.  Id. at 330, 333, 335, 337. 
 
The individual’s supervisor testified that he did not discuss the individual’s performance 
with the owner.  Tr., Day 2 at 571.  I relied on the owner’s testimony because it was 
detailed and because the owner did not have a motive to fabricate his testimony. 
 
Second, the evidence suggests that the individual knew that he had performance 
problems.  On the one hand, the business owner testified that he was not aware that 
anyone told the individual that management was unhappy with his work.  Tr., Day 1 at 
338.  The individual’s childhood friend had the unfortunate duty of telling the individual 
that he was being let go.  Tr., Day 2 at 562, 564, 591; Tr., Day 3 at 34.  Conceivably, he 
and others hid the truth from him out of friendship and kindness.   
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On the other hand, the individual himself was apparently the first interviewee to report 
that he had performance problems.  Ex. 6 (n.p.).  The investigator had no reason or 
incentive to fabricate that detail.  Tr., Day 3 at 91-92.  Further, he received investigative 
training, which instructed him to avoid inserting his own opinions and inferences.  Id. at 
69, 81, 86.  He testified that he prepared his report according to his training.  Id. at 91-92. 
 
Third, even if the individual did not tell the investigator that he was laid off because he 
couldn’t learn the job, I find it highly unlikely that the investigator mistakenly included 
that same detail in the interview summaries for five other witnesses.  He checked the 
interview summaries against his interview notes.  Id. at 78-80.  He didn’t “cut and paste” 
text from one summary to the next.  Id. at 117.  And although the interview summaries 
are not the exact quotes of a transcript, the investigator testified that they are “close[r] to 
verbatim” than “approximate.”  Id. at 100.  Also, they read as if the investigator explored 
the point with each interviewee.  The investigator noted that the individual could not 
“grasp” the job.  Ex. 6 (n.p.).  His wife said that he “just simply could not do the work.”  
Id.  His mother said that he lacked experience.  Id.  The owner said that he was let go due 
to his “inability to learn” the job.  Id.  His co-worker said that he “could not catch on to 
the basic fundamentals.”  Id.  His supervisor said that he could not “grasp the . . . 
procedures” and “just could not handle the position.”  Id. 
 
Fourth, the individual had ample opportunity to correct his false PSI statement, but failed 
to do so. 
 
Fifth, the facts present a simple, common-sense picture that conflicts with the 
individual’s case theory.  I suspect that at the PSI, the individual said that he was laid off 
due to lack of work because that was part of the reason and because he was embarrassed 
or scared to say that he had trouble learning the job.  His half-truth began to grow when 
the personnel security specialist (who had previously read the OPM Report of 
Investigation) asked him if he had performance problems, and he said no.  It snowballed 
when he continued to deny it at the hearing.  And it lost control when his witnesses 
testified that the investigator was mistaken. 
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VI. Conclusion 
 
I found that the LSO has sufficient derogatory information to raise Criterion H and 
Criterion F security concerns.  After considering the relevant information, favorable and 
unfavorable, in a comprehensive, common-sense manner, I found that the individual has 
not presented sufficient evidence to resolve the security concerns.  Therefore, I cannot 
find that granting the individual’s access authorization will not endanger the common 
defense and is clearly consistent with the national interest.  Accordingly, I determined 
that the DOE should not grant the individual an access authorization.   
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 18, 2010 
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DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 4, 2009 
 
Case Number:   TSO-0801 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1  In this 
Decision, I will consider whether, on the basis of the testimony and other evidence in the record 
of this proceeding, the individual’s access authorization should be restored. As discussed below, 
after carefully considering the record before me in light of the relevant regulations, I have 
determined that the DOE should not restore the individual’s access authorization at this time. 
 
I.  Background 
 
The individual has worked for a DOE contractor and held a DOE access authorization since 
1990.  During a February 2009 Personnel Security Interview (PSI), the individual stated that, 
while he was serving in Iraq, an interpreter tried to kill him by stabbing him with a knife that the 
individual was told had snake venom on it.  Exhibit 7 at 10.  He further stated that he killed the 
interpreter with his service revolver.  Id.  However, after the interviewer told the individual that 
the military had no record of this incident, the individual became emotional and asked to go off 
the record.  Id. at 11.  When the interview resumed, the individual recanted his story, saying that 
he had “made a false statement.”  Id. at 12.  The Local Security Office (LSO) ultimately 
determined that the individual’s false statement during the PSI created a substantial doubt about 
his eligibility for an access authorization, and that the doubt could not be resolved in a manner 
favorable to him.  Accordingly, the LSO proceeded to obtain authority to initiate an 
administrative review proceeding. 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization.  Specifically, the DOE characterized this information as indicating that the 
individual had deliberately misrepresented, falsified, or omitted significant information from a 
Personnel Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, 
a personnel qualifications statement, a personnel security interview, written or oral statements 
made in response to official inquiry on a matter that is relevant to a determination regarding 
eligibility for DOE access authorization.   Exhibit 3 (citing 10 C.F.R. § 710.8(f)). 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer on 
August 5, 2009. 
 
At the hearing in this matter, I took testimony from the individual, his supervisor, three of his 
coworkers, two former coworkers, two members of his church, and the pastor of his church.  The 
DOE Counsel submitted seven exhibits prior to the hearing, and the individual presented five 
exhibits prior to the hearing, and two subsequent to the hearing. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I 
have determined that the individual’s access authorization should not be restored.  The specific 
findings that I make in support of this decision are discussed below. 
 
II.  Analysis 
 
 A.  The Basis for the DOE’s Security Concerns 
 
As the basis for security concerns under 10 C.F.R. § 710.8(f) (Criterion F), the Notification 
Letter cites the individual’s false statement during his February 2009 PSI.  The individual’s false 
statement clearly raises questions regarding his reliability and trustworthiness. See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House (Adjudicative Guidelines) at ¶ 15  (“Of special interest is any failure to provide truthful 
and candid answers during the security clearance process or any other failure to cooperate with 
the security clearance process.”). 
 
At the hearing in this matter, the attorney for the individual noted that Criterion F refers to 
“significant information,” Transcript [hereinafter Tr.] at 110, and that the individual “did provide 
false information during a personnel security interview, but it wasn't significant.”  Id. at 8.  First, 
it is unclear from the wording of Criterion F whether the phrase “significant information” is 
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intended to apply only to omissions, or whether it also would exclude cases where an individual 
has provided false, but insignificant, information in a PSI. 
 
In either case, I find that Criterion F was properly invoked in this case, as the false information 
provided by the individual was significant.  The process of determining an individual’s eligibility 
for access authorization involves an examination of “a person's life history” for “evidence of 
unreliability or untrustworthiness . . . .”  Adjudicative Guidelines at ¶ 1.  Whether an individual 
has killed a person, and under what circumstances the killing took place, is clearly a significant 
matter to those investigating a individual’s life history.  Moreover, the fact that the individual 
ultimately recanted his story does not render the false information insignificant, but instead raises 
legitimate questions as to why the individual would fabricate a story of such a serious nature.  
The remainder of this decision will focus on whether those legitimate concerns have been 
sufficiently resolved such that restoring the individual’s clearance would not endanger the 
common defense and security and would be clearly consistent with the national interest. 
 

 B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether 
granting or restoring access authorization "would not endanger the common defense and security 
and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider: 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding 
the conduct, to include knowledgeable participation; the frequency and recency of 
the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors. 

 
10 C.F.R. § 710.7(c).  Having considered all of the above factors, I address below those which I 
find to be most relevant to the present case. 
 
When a security concern arises due to an individual’s past falsifications to the DOE, the key 
issue is whether the individual has brought forward sufficient evidence to demonstrate that he 
can now be trusted to be consistently honest and truthful with the DOE. In a number of 
decisions, DOE Hearing Officers have considered the implications of prior falsifications. The 
factors considered in these cases include the following: whether the individual came forward 
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voluntarily to admit his falsifications, compare Personnel Security Hearing, Case No. VSO-0037 
(1995), affirmed (OSA, 1996) (voluntary disclosure by the individual), with Personnel Security 
Hearing, Case No. VSO-0327 (2000), affirmed (OSA, 2000) (falsification discovered by DOE 
security); the length of time the falsehood was maintained; whether a pattern of falsification is 
evident; and the amount of time that has transpired since the individual’s admission. See 
Personnel Security Hearing, Case No.VSO-0327 (2000), affirmed (OSA, 2000) (less than a year 
of truthfulness insufficient to overcome long history of falsification). See also Personnel Security 
Hearing, Case No. VSO-0289 (1999) (19 months since last falsification not sufficient evidence 
of reformation from falsifying by denying drug use); Personnel Security Hearing, Case No. 
VSO-0319 (2000), affirmed (OSA, 2000).2 
 
In the individual’s favor in the present case is the fact that he maintained his falsification to the 
DOE for a very brief time, recanting his initial story later during the same PSI.  Moreover, there 
is no evidence in the present case of a pattern of falsification by the individual.  Indeed, the 
witnesses who appeared on behalf of the individual uniformly testified as to his honesty, 
trustworthiness, and credibility.  See, e.g., Tr. at 20, 29, 37, 43, 53-54, 63, 69, 73, 82-83.  While 
none of these witnesses testified that they were aware of the basis for the security concerns in the 
present case, see, e.g., Tr. at 22-23, 30, 38, 44, 57, 64, this testimony confirms my conclusion 
that the individual’s falsification in the PSI was in all likelihood an isolated occurrence.3  
 
On the other hand, the falsification in this case is very recent, having occurred a little over seven 
months prior to hearing in this matter.  More troubling, in my opinion, is the fact that, when first 
asked about the incident in the PSI, the individual repeated the apparently false story that he had 
previously told others.  Exhibit 7 at 10.  Even after the interviewer told him that “when they 
checked with the military people they said they had no record of an incident having ever 
occurred,” the individual’s first response was that he “did not report it.”  Id. at 11.  The 
interviewer pressed further, asking who had investigated the incident, after which the individual 
asked to “take five minutes or a few seconds . . . just to get myself together.”  Id.  After being off 
the record for about five minutes, the interview continued, at which point the individual recanted 
his story and said that he had “made a false statement.”  Id. at 12. 
 
The individual’s attorney contended at the hearing that “this wasn't something he fixed because 
his lawyer told him to or because he got scared and he figured he would get caught. He fixed it 
on his own.”  Tr. at 111.  I disagree.  The transcript of the interview, particularly the portion 
described above, leads me to conclude that, had the interviewer not confronted the individual 
with the fact that there was no record of the incident in question, and had he not pressed further 

                                                 
 2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm. 
 
 3 This conclusion is buttressed by documents from his personnel security file indicating that, in 2007, he 
had voluntarily reported to DOE that he had given to a relative a pill containing prescription narcotic pain 
medication.  Exhibit F. 
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when the individual stated that he did not report the incident, the individual would have 
continued to maintain his original story. 
 
I am also concerned that the individual, though given ample opportunity at the hearing, has 
presented no coherent explanation as to why he would have made up such a story.  Instead, the 
individual referred vaguely to “fear” and “embarrassment,” Id. at 104, stating that he “guess[ed] 
I let my inner self get the best of me and did the wrong thing.”  Id. at 96.  Though in the end 
there may be no good reason for the individual’s falsification, there is little indication that the 
individual has gained any insight into his motivations. 
 
The individual has clearly expressed deep remorse for his actions: 
 

I am here to say that I made a mistake and it was wrong, gravely wrong on my 
part to even do that. Why I said that, I still to this day search myself and blame 
myself for doing what was wrong. I'm not a man that does things wrong. I have 
betrayed my wife, my family, my pastor, my God and my country and I want the 
opportunity to make it right. 

 
Id. at 95.  However, it is worth noting here that, in his testimony, the individual’s pastor related 
as true the individual’s story about killing the interpreter, id. at 84-85, making it clear that the 
individual had not tried to “make it right” with his pastor by telling him that the incident never 
happened, a step that might also ultimately have helped the individual better understand his own 
past behavior. 
 
Considering all of the factors set forth above, I have serious doubts about whether the individual 
can be relied upon to provided accurate information to the DOE in the future.  My doubts are not 
based on any evident flaw in the individual’s character that would lead me to conclude that he is 
dishonest.  In fact, the character testimony in this case would lead me to the opposite conclusion.  
Neither is there any reason to question the individual’s dedication to his country.  His service is 
commendable and deserving of his nation’s gratitude.  But without a better understanding of 
what motivated the individual in this case, and without the passage of time that would put this 
incident much further in the past, I cannot find that restoring the individual’s clearance would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.  Personnel Security Hearing, Case No. VSO-0387 (2000), aff’d, Case No. VSA-0387 
(2001) (finding against restoration of access authorization where individual provided false 
information in a PSI about his prior military service, and seven months had elapsed between the 
time the individual disclosed his falsification to the DOE and the hearing date). 
 
III.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises security concerns under Criterion F. After considering all the 
relevant information, favorable and unfavorable, in a comprehensive common-sense manner, 
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including weighing all the testimony and other evidence presented at the hearing, I have found 
that the individual has not brought forth evidence to mitigate sufficiently the security concerns 
advanced by the LSO.  I therefore cannot find that restoring the individual’s access authorization 
would not endanger the common defense and would be clearly consistent with the national 
interest. Accordingly, I have determined that the individual’s access authorization should not be 
restored. The parties may seek review of this Decision by an Appeal Panel under the regulations 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 27, 2009 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                            February 18, 2010 
  
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   August 7, 2009 
 
Case Number:   TSO-0803 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as “the 
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should be restored.2   
 
I.  BACKGROUND 
 

                                                 
1An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred 
to in this Decision as access authorization or a security clearance. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  

The individual has worked for a Department of Energy (DOE) contractor and held a DOE access 
authorization since 2002.  Exhibit 5.  On December 5, 2008, the individual reported to the local 
security office (LSO) that he had been served with an Order of Protection after an incident at the 
home of his wife, from whom he had been recently separated.  Exhibit 8.  The LSO summoned the 
individual for an interview with a personnel security specialist on February 4, 2009. Exhibit 12.  
After this Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist 
(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE 
psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to the 
LSO. Exhibit 6. Based on this report and the rest of the individual’s personnel security file, the LSO 
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determined that derogatory information existed that cast into doubt the individual’s eligibility for 
access authorization. The LSO informed the individual of this determination in a letter that set forth 
the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter 
as the Notification Letter. The Notification Letter also informed the individual that he was entitled to 
a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility 
for access authorization.  
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 13 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual introduced 16 
exhibits and presented the testimony of seven witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Alcohol Usage and Related Incidents 
 
The following information, which is not in dispute, was obtained from the transcript of the February 
2009 PSI, Exhibit 12, the individual’s hearing testimony, Hearing Transcript (Tr.) at 140-204, and a 
court document submitted by the DOE.  Exhibit 8 at 3.  The individual began drinking alcohol at 19 
years of age, in 1985, and drank nearly every weekend, approximately five to seven beers per 
occasion, until he met his wife in 1986.  Exhibit 12 at 92-98.  From 1986 to 2007, with the exception 
of a ten-year period during which he did not drink, the individual drank occasionally, no more than 
once a month.  Exhibit 12 at 99, 105-07; Tr. at 145-46.  Beginning in 2007, the individual’s drinking 
increased, and the individual began to go out with friends to a bar after he bowled on Monday 
nights, though not every week.  Tr. at 146.  In April 2008, after his wife told him that she wanted a 
divorce, his drinking increased “drastically.”  He began to drink two or three times a week, about 
four beers per occasion during the week, and about twelve beers on Saturday nights, becoming 
intoxicated on two of four Saturdays a month.  Exhibit 12 at 103-06.  At his February 4, 2009, PSI, 
the individual reported that this pattern of drinking continued to that time.  Id. at 106.   
 
On October 18, 2008, the individual was with friends at a bar when he saw his estranged wife with 
her friends and another man.  Exhibit 12 at 12-15.  After his wife left the bar, the individual went to 
another bar, where he received a telephone call from a friend who told him that his wife and the 
other man were together in a hotel room.  Id. at 16.  The individual, who reported drinking eight to 
twelve beers between about 8:00 p.m. and 2:30 a.m., id. at 23-24, drove approximately 18 miles to 
the hotel. Id. at 16, 25.  After the individual had tried to call his wife’s cell phone and was knocking 
on doors in the hotel, a police officer arrived.  Id. at 19-20.  The officer escorted the individual from 
the premises, telling him that he could smell alcohol on him, that he had had too much to drink, and 
that he would not let him drive.  Id. at 20-21.  Instead, the officer took the individual to a police 
station to wait until someone could come pick him up.  Id. at 21-22.  The individual agreed at his 
February 2009 PSI that he “[a]bsolutely” should not have been driving that night.  Id. at 27-28. 
 
Five days later, on the evening of October 23, 2008, the individual went to two bars and drank a total 
of eight to ten beers.  Id. at 33-34.  At the first bar, the individual saw the man who reportedly had 
been with his estranged wife at the hotel room on October 18, and the two men exchanged words.  
Id. at 29.  After leaving the second bar, the individual drove to his wife’s home, arriving there 
intoxicated and very upset.  Id. at 36-38.  The individual entered the home and found his wife there 
with their daughter.  Id. at 37.  He grabbed his wife by her shirt in order to see the “hickies” on her 
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neck.  Id. at 37-38.  His wife threatened to call the police, and then called the individual’s mother, at 
which time the individual left.  Id. at 38.  The individual was served with a Order of Protection on 
October 31, 2008, ordering him to refrain from making contact with his wife.  Id. at 43.  The Order 
of Protection remained in effect until April 29, 2009, after the individual and his wife were granted a 
divorce.  Exhibit 8 at 3.  
 
B. The Notification Letter 
 
Much of the derogatory information set forth in the preceding section is cited in the Notification 
Letter, as it creates a substantial doubt as to the individual’s eligibility to hold a clearance. This 
information pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified 
matter or special nuclear material set forth at 10 C.F.R. § 710.8.   
 
Under criterion (h), information is derogatory if it indicates that an individual has an illness or 
mental condition which, in the opinion of a psychiatrist or licensed clinical psychologist, causes, or 
may cause, a significant defect in the individual’s judgment or reliability. 10 C.F.R. § 710.8(h). 
Criterion (j) defines as derogatory information indicating that the individual “has been, or is, a user 
of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependant or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). As 
support for these criteria, the Letter cites the diagnosis of the DOE psychiatrist that the individual 
suffers from Alcohol Abuse, and the DOE psychiatrist’s conclusion that this condition causes, or 
may cause, a significant defect in his judgment or reliability.  Exhibit 1 at 1; Exhibit 6 at 10-11. The 
letter further cites the two incidents in October 2008 described in the preceding section of this 
decision.  In addition, the letter states that the individual called in sick to work twice in May 2008 
after drinking too much the previous night, reported to work hung over once during the summer of 
2008, had experienced memory lapses and blackouts due to drinking, felt guilty about his alcohol 
consumption, hid his drinking from his children, and admitted that two individuals had expressed 
concern to him regarding his use of alcohol.  Exhibit 1 at 1-2. 
 
C. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of criteria (h) and (j), and 
raises significant security concerns. Excessive alcohol consumption such as that exhibited by the 
individual often leads to the exercise of questionable judgment or the failure to control impulses, and 
can therefore raise questions about an individual’s reliability and trustworthiness. Accordingly, 
Alcohol Abuse is a mental condition that can impair judgment, reliability, or trustworthiness. See 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
(Adjudicative Guidelines), The White House (December 19, 2005), Guidelines G and I.   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
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consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
The record clearly indicates, and the individual does not deny, that he has, in the past, exercised poor 
judgment regarding, and as a result of, his use of alcohol.  Tr. at 181, 286.  Moreover, the DOE 
psychiatrist and a psychologist and social worker who testified on behalf of the individual all agree 
that the individual suffered from an alcohol-related disorder.  However, several factors lead me to 
believe that there is in this case adequate evidence of rehabilitation and reformation, such that the 
risk of recurrence of the individual’s excessive use of alcohol is acceptably low going forward. 
 
First, there is no dispute that the individual’s abuse of alcohol was limited to a period of relatively 
short duration, beginning around April 2008, when the individual was 41 years of age, and ending no 
later than April 2009, when the individual quit drinking altogether.  There is no evidence, nor any 
allegation, of a pattern of problematic drinking before or after this period.  See id. at 14-15, 19-20, 
97-98, 105-07, 123-24, 130-32 (testimony of brother and friends corroborating individual’s report of 
history of alcohol use). 
 
Second, the record in this matter indicates that the individual suffered from either Alcohol Abuse, as 
diagnosed by the DOE psychiatrist, or Alcohol-Related Disorder Not Otherwise Specified (NOS), as 
diagnosed by the psychologist and social worker who testified on behalf of the individual.  There is 
no question, however, that the individual has never suffered from Alcohol Dependence.3  The 
significance of this distinction is reflected in Guideline H, paragraph 23(b) of the Adjudicative 
Guidelines. Pursuant to that paragraph, an alcohol abuser can mitigate security concerns relating to 
alcohol consumption by “acknowledg[ing] his or her . . . issues of alcohol abuse, provid[ing] 
evidence of actions taken to overcome this problem, and . . . establish[ing] a pattern of . . . 
responsible use.” In contrast, someone who is alcohol dependent must establish a pattern of total 
                                                 
3 Under the Diagnostic and Statistical Manual of Mental Health Disorders, Fourth Edition (Text 
Revision) (DSM-IV-TR), a diagnosis of Alcohol Abuse is reserved for cases where the symptoms 
have never met the criteria for Alcohol Dependence, DSM-IV-TR, §305(B), and the diagnosis of 
Alcohol-Related Disorder NOS is reserved for cases not classifiable as Alcohol Dependence, 
Alcohol Abuse, or any other specific alcohol-related disorder. DSM-IV-TR, §291.9. 
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abstinence, in addition to acknowledging the problem and taking steps to address it.  Thus, it is 
clearly easier to mitigate security concerns stemming from a diagnosis of alcohol abuse than from 
one of alcohol dependence, mitigation of the former not even requiring that an individual totally 
abstain from using alcohol. 
 
With this in mind, I find that the individual has satisfied the criteria for mitigation under paragraph 
23(b).  While the individual’s testimony did not reflect a belief that he currently has an alcohol 
problem, he clearly acknowledges his past alcohol abuse, prior to quitting drinking in April 2009.  
See, e.g., Tr. at 181, 286; see also id. at 287 (“[W]henever people talk about [an] alcohol problem, I 
think that they are talking ongoing and I have, yes, I'm defensive about that because I don't see me 
having an ongoing alcohol problem.”).  He also clearly has taken actions to overcome this problem, 
primarily by quitting drinking altogether, thus going beyond merely the pattern of responsible use 
required of alcohol abusers under the Adjudicative Guidelines.   
 
In addition, in August 2008, he sought the assistance of a psychologist who works for the 
individual’s employer.  This was the same month that the individual had separated from his wife, 
and the psychologist testified at the hearing that it was evident at that time that the individual was 
suffering from severe major depression.  Tr. at 208.  While the psychologist concurred that there was 
definitely an issue related to the individual’s use of alcohol, she believed that his marital situation 
and depression led to his problematic alcohol use, id. at 218, and reasoned that the best way to treat 
his alcohol problem was to treat his depression and anxiety.  Id. at 229. 
 
At their first meeting, the psychologist advised the individual to see his primary care physician to get 
a prescription for anti-depressant medication, id. at 210, and the individual began taking anti-
depressants four days later.  Id. at 211.  After the October 2008 incidents described in Section II.A of 
this decision, the individual had his anti-depressant dosage increased.  Id. at 43.  The individual 
testified that he used to think that alcohol could help him cope with his problems, but he has learned 
that alcohol is a depressant, and that instead of helping, alcohol was counteracting the beneficial 
effect of his anti-depressants.  Id. at 193-94.  Though the individual continued to drink until April 
2009, the individual’s depression was resolved, or nearly so, according to the testimony of the 
psychologist, by the time the individual was evaluated by the DOE psychiatrist in March 2009.  Id. 
at 217.  In July 2009, the individual began counseling sessions with the licensed clinical social 
worker who testified at the hearing, and by the time of the hearing had attended 15 sessions.  Id. at 
39, 178.  The individual testified that he intends to continue seeing both the psychologist and the 
social worker.  Id. at 187. 
 
Finally, and most importantly, the DOE psychiatrist, the psychologist, and the social worker all 
agree that the individual is at a low risk of using alcohol to excess in the future.  The social worker 
characterized this risk as very low, id. at 85, whereas both the DOE psychiatrist and the psychologist 
rated the risk as “1” on a scale from zero to ten.  Id. at 279.  Indeed, the DOE psychiatrist testified 
that there was more agreement among the three experts than disagreement, id. at 284, with the 
psychiatrist and psychologist concurring that the crux of their disagreement was between the 
psychologist’s opinion that the individual’s alcohol problem could be treated by treating his 
depression, and the psychiatrist’s opinion that the alcohol problem needed to be treated as a discrete 
problem in its own right.  Id. at 271. 
 



 - 6 - 
 
 
While the DOE psychiatrist was not able to conclude that the individual had demonstrated adequate 
evidence of rehabilitation or reformation, it is critical to note that, when asked how he interpreted the 
term “adequate” in this context, the psychiatrist defined it as “[a]cceptable risk, I guess, in terms of 
security issues ultimately.”  Id. at 277.  Though undeniably an expert, the DOE psychiatrist’s field of 
expertise is not personnel security, and therefore I need not accord deference to his opinion as to 
what level of risk is acceptable in order to grant or restore a security clearance.  By contrast, I do 
give significant weight to the opinion of all three experts that the risk of the individual using alcohol 
to excess in the future is, while not zero, relatively close to it.  It is my common sense judgment that 
this level of risk is acceptably low and, after considering the entirety of the record in light of the 
Adjudicative Guidelines, that the individual has sufficiently mitigated the security concerns 
associated with the issues before me. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has successfully addressed the DOE’s 
security concerns under criteria (h) and (j). I further conclude that he has demonstrated that restoring 
his access authorization would not endanger the common defense and would be clearly consistent 
with the national interest. Accordingly, I find that the individual’s security clearance should be 
restored. The DOE may seek review of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 18, 2010 



  

* The original of this document contains information which is subject to withholding from 
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with XXXXXX’s. 
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Name of Case:  Personnel Security Hearing 
 
Date of Filing: August 7, 2009 
 
Case Number:  TSO-0804 
 
 
This Decision concerns whether XXXXXXXXXX (hereinafter "the 
Individual") should be granted access authorization.  The 
applicable regulations are set forth at 10 C.F.R. Part 710, 
"Criteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material."  Based on the 
testimony and other evidence presented in this proceeding, I have 
concluded that the Individual should be granted access 
authorization.   
 

I. Background 
 
In October 2007, the Individual completed a Questionnaire for 
National Security Positions (QNSP) on which he reported illegal 
drug use that ended in January 2007.  DOE Ex. 6 at 34.  The 
Individual signed a Security Acknowledgement, which stated that 
“involvement” with illegal drugs could result in the loss of a 
security clearance.  DOE Ex. 8.  Because twelve months had not 
elapsed since his last illegal drug use, the clearance process was 
cancelled.  DOE Ex. 9 at 3.  In March 2008, after the elapse of 
twelve months, the Individual completed a second QNSP and signed a 
second Security Acknowledgment.  DOE Exs. 5, 8.      
 
In July 2008, the Local Security Office (LSO) conducted a Personnel 
Security Interview (PSI).  DOE Ex. 4.  The Individual reported that 
he “had a few friends” who used marijuana.  Id. at 18.  The 
personnel security specialist informed the Individual that 
“involvement” with illegal drugs includes being present when others 
use illegal drugs.  Id. at 23.  The Individual stated that he would 
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distance himself from friends using marijuana.  Id.  The personnel 
security specialist responded that DOE was “not asking” that the 
Individual “not be friends with them anymore” but just “not being 
in [their] presence ... when they are using it.”  Id.  A month 
later, the Individual signed a Drug Certification, which stated 
that “involvement” with illegal drugs includes “knowingly being in 
the presence of others who are in possession of” illegal drugs.  
DOE Ex. 7.    
 
In February 2009, the LSO conducted a second PSI.  DOE Ex. 3.    
The Individual reported that his roommate and two other friends had 
resumed marijuana use.  Id. at 101-02.  He also reported being at a 
party where they used marijuana.  Id. at 109.   
 
In June 2009, the LSO issued a Notification Letter, stating that 
the foregoing raised security concerns under 10 C.F.R. § 710.8(l) 
(Criterion L) (information indicating that an individual is not 
honest, reliable, or trustworthy or may be subject to pressure or 
coercion).  Ex. 1.  In essence, the Notification Letter alleged 
that, in the July 2008 PSI, the Individual committed to distancing 
himself from individuals using marijuana but then did not do so.  
See also Ex. 9 at 2-3 (Case Evaluation Sheet discussion of illegal 
drug association). 
 
The Individual requested a hearing before an Office of Hearings and 
Appeals (OHA) Hearing Officer, DOE Ex. 2, and the OHA Director 
appointed me to serve as the Hearing Officer.  Prior to the 
hearing, the Individual submitted extensive documentation.  It 
includes (i) two annual outstanding performance appraisals,     
(ii) four documents in which managers and colleagues commended the 
Individual’s contribution to various endeavors, and          
(iii) testimonials from five managers and a colleague.      
 

II. The Hearing  
 
At the hearing, the Individual testified, along with 11 other 
witnesses.  Those witnesses were his current roommate, his 
girlfriend, six friends (who are also colleagues), his department 
manager, his first level manager, and a manager for security 
programs. 
 
A. The Individual  
 
The Individual testified that, at the time of the July 2008 PSI, 
“there was nobody around me using drugs.”  Tr. at 125.  After this 
PSI, he told friends who had previously used marijuana that he 
“could not be around drug use.”  Id.  He stated that sometime 
thereafter “some people around me starting using again and I did, 
in fact distance myself.  I didn’t hang out with them.”  Id. at 
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126. 
 
The Individual further testified that he did not expect his 
roommate to resume marijuana use.  When, in late 2008 or early 
2009, he saw the roommate use marijuana in back of their residence, 
he was “upset” and told the roommate that he could not be around 
marijuana use; his roommate said “sorry” and the Individual 
“naively” expected the use not to recur.  Tr. at 126-27, 140.  In 
hindsight, the Individual should have “gotten out” of the residence 
“at that point.”  Id. at 129.  At the February 2009 PSI, the 
Individual realized the urgency of moving out, and the next day he 
gave a required 30-day notice to vacate the residence.  Id.  The 
Individual moved shortly thereafter and has a roommate who is 
committed to no illegal drug use and no association with illegal 
drug users.  Id. at 131-32.    
 
Finally, the Individual testified that the party where he witnessed 
illegal drug use was a wine and cheese party with 20-30 guests 
inside a residence.  Tr. at 136-37.  The Individual saw a small 
number of individuals outside using marijuana.  Id. at 142.  The 
Individual did not expect the marijuana use, and he now realizes 
that he should have immediately left the party.  Id. at 127, 144-
45.  The Individual does not expect the situation to recur, because 
he has taken further steps to avoid social situations where 
marijuana use might occur.  Id. at 143-44.  The Individual has a 
social circle committed to no involvement with illegal drugs.  Id. 
at 130-31.   
 
B. The Individual’s Current Roommate 
 
The Individual’s current roommate has known the Individual for 
approximately three or four years.  Tr. at 100.  The current 
roommate was also a roommate at the Individual’s previous 
residence.  Id. at 101-02.  In July 2008, no one in the residence 
was using illegal drugs, and the Individual told friends that he 
could not be around illegal drug use.  Id. at 102-03, 107, 111, 
113-14.  Another roommate resumed marijuana use in late 2008 or 
early 2009, id. at 110, but he “did it behind [the Individual’s] 
back” and was “secretive” about it, id. at 116.  See also id. at 
107, 109-10.  During the February 2009 PSI, the Individual realized 
the urgency of vacating the residence, and the Individual and the 
current roommate “moved out right after that meeting pretty much.” 
Id. at 112.  The cost of housing made the move difficult, and they 
now pay more in housing expenses.  Id. at 117.   
 
At their new residence, there has been no illegal drug use or 
association with illegal drug users.  Tr. at 115, 117.  The current 
roommate is part of the Individual’s social circle, which consists 
of his girlfriend and friends from work.  Id. at 117-18.  Their 
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activities include barbecues and watching sports.  Id. at 118.  The 
Individual is “extremely responsible.”  Id. at 111.       
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C. The Individual’s Girlfriend 
 
The Individual’s girlfriend has been dating him for about five 
months.  Tr. at 120.  She stays “totally away” from illegal drugs. 
Id. at 122.  She sees the Individual “probably five or six nights a 
week.”  Id.  She has been to the Individual’s residence and has not 
seen any illegal drug use or any association with illegal drug 
users.  Id. at 121-22.  The Individual has expressed his commitment 
to a lifestyle free of any drug involvement, and he is an honest 
and trustworthy person.  Id.   
 
C. The Individual’s Friends 
 
Friend 1 has known the Individual for two years.  Tr. at 49.  They 
have socialized on work-related travel and at non-work related 
social functions.  Id. at 50-54.  The friend’s understanding was 
that the Individual changed his residence to get away from a 
roommate who was an occasional user of illegal drugs, and that the 
Individual is not in situations where others might use illegal 
drugs.  Id. at 51, 54.  At work, the Individual is “very reliable” 
and always provides “very accurate information.”  Id. at 50. 
 
Friend 2 has known the Individual for two years.  Tr. at 55.  At 
work, the friend sees the Individual about once a day and travels 
with him about once a month.  Id. at 60.  The friend sees the 
Individual socially about once a week.  Id.  The friend saw no 
evidence of illegal drug use at the Individual’s former residence. 
Id. at 57.  The friend has engaged in numerous social activities 
with the Individual – some work-related and some purely social 
events – and has seen no illegal drug use or association with 
illegal drug users.  Id. at 55-56, 57, 61-62.  The friend believes 
that the Individual is “definitely a trustworthy person.”  Id. at 
59. 
 
Friend 3 has known the Individual for two years, Tr. at 65, and 
they are “pretty close friends,” id. at 67.  The Individual is 
“very disassociated” from people who use illegal drugs, and the 
friend has seen “nothing like that.” Id. at 66-67.  The situation 
giving rise to the hearing was “a surprise” to the friend.  Id. at 
68.  The friend believes that the Individual is “very trustworthy,” 
id., and is very careful about following security rules, id. at 70. 
 
Friend 4 has known the Individual for two years, Tr. at 73, and 
sees the Individual at work “probably daily” and outside of work 
“about two times a month,” id. at 74.  The friend also travelled 
with the Individual on a work-related matter.  Id. at 78.  The 
friend did not know that having a roommate who used illegal drugs 
would necessarily constitute involvement with illegal drugs.  Id. 
at 76.  Accordingly, the friend did not view the Individual’s 
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failure to move out sooner as indicating a lack of trustworthiness. 
Id. at 77.  In fact, the friend believes that the Individual is 
very trustworthy.  Id.  
 
Friend 5 has known the Individual for two years and sees the 
Individual at work daily, and socially about once a week.  Tr. at 
80, 86-87.  The friend was not aware of any illegal drug use by 
former or current friends of the Individual.  Id. at 81-82.  Prior 
to the hearing, the friend did not know “the exact right thing to 
do” in the situations at issue here.  Id. at 85.  The friend 
believes that the Individual is “a very honest person,” id. at 86, 
and the friend “would never question” his honesty, reliability, and 
trustworthiness, id. at 84.   
 
Friend 6 has known the Individual for one year, and sees him at 
work every day and socially about every other weekend.  Tr. at 91. 
The friend was not aware that the Individual’s former roommate used 
illegal drugs and has “never” seen the Individual around anyone who 
uses illegal drugs.  Id. at 92.  The friend has never seen the 
Individual violate a security rule.  Id. at 96-97.  The Individual 
is honest, reliable, and trustworthy.  Id. at 94.   
 
E.  The Department Manager 
 
The department manager has known the Individual for two years.  Tr. 
at 9.  The manager, who has 30 years of experience, testified that 
“security is of the utmost concern.”  Id. at 13.  The manager does 
not always support a request for a clearance.  Id. at 14.  The 
Individual is honest and “very reliable” and, therefore, the 
manager supports his request for a clearance.  Id. at 17.   
 
The manager believes that, if the Individual had had training on 
how to apply the drug policy in specific situations, he would have 
acted in conformance with the policy.  Tr. at 17-20.  The presence 
of marijuana in their town makes it likely that employees who are 
young adults will be confronted with situations that might 
constitute involvement with illegal drugs.  Id. at 23.  The manager 
cited the absence of any training on when illegal drug use by 
others rises to the level of “involvement” and how individuals 
should respond to those situations; in this regard, the manager 
referred to the type of training given on sexual harassment in 
which specific situations are considered.  Id. at 17-25.  The 
manager committed to providing his employees more information about 
illegal drug involvement, id. at 24-25, and DOE counsel committed 
to raising the issue with the LSO, id. at 25. 
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F. The First Level Manager 
 
The Individual’s first level manager has known the Individual for 
two years.  Tr. at 30.  The Individual is an “extremely reliable, 
professional and dedicated worker” and one of the top employees at 
the organization.  Id.  As to when illegal drug use by others 
becomes involvement with illegal drugs, the manager testified:  “I 
admit that I have a poor understanding of that myself and honestly 
feel like I failed [the Individual] in that regard in terms of 
being able to give him guidance upfront, say right when he was 
hired on.  I – I did not do that.”  Id. at 32.  Employees do not 
fully understand the policy, and training is needed.  Id.  Had the 
Individual understood that he needed to vacate his residence 
earlier, he would have done so.  Id. at 35.   
 
H.  The Manager for Security Programs 
 
The Individual works on some of the security programs the manager 
is responsible for.  Tr. at 37.  They travel “a lot” and, 
therefore, the manager has observed the Individual both “at work” 
and “off work.”  Id. at 38.  The Individual “absolutely” behaves in 
a responsible manner.  Id. at 43.  As for security rules, the 
Individual “follows every rule to the letter.”  Id. at 44.  The 
manager attributes a failure to fully appreciate concerns about 
“association” to youth and naivety.  Id. at 42.   
 

III. Governing Standards                                                                                          
 
Certain types of information raise concerns about whether an 
individual is eligible for access authorization.  10 C.F.R.        
§ 710.8.  Once a security concern exists, the individual has the 
burden to bring forward sufficient evidence to resolve the concern. 
See, e.g., Personnel Security Hearing, Case No. VSO-0005, aff’d, 
Case No. VSA-0005 (1995).   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a). 
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IV. Analysis  
 

A. The Security Concern 
 

The information cited in the Notification Letter raises a security 
concern under Criterion L.  Criterion L concerns information 
indicating that an individual is not honest, reliable, or 
trustworthy, or may be subject to pressure or coercion.  10 C.F.R. 
§ 710.8(l).  Having a roommate who uses illegal drugs, or remaining 
at a residence where illegal drug use occurs, raises such a 
concern.  See generally Personnel Security Hearing, Case No. TSO-
0629, at 7 (2009) (cohabitation with illegal drug user raises a 
security concern even if use occurs elsewhere).  See also Revised 
Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued on December 29, 2005 by the Assistant 
to the President for National Security Affairs, the White House 
(the Adjudicative Guidelines) ¶ 16 (g) (association with persons 
involved in criminal activity). 
 
The Individual recognizes that a Criterion L concern exists.  He 
presented testimony and evidence to resolve the concern.     
 
B. Mitigating Circumstances    
 
As explained below, the testimony and documentary evidence resolves 
the security concern.  I found the witnesses to be highly credible, 
and all the evidence clear and convincing. 
 
The Individual took corrective action with respect to the 
situations giving rise to the security concern.  The day after the 
February 2009 PSI, the Individual gave a required 30-day notice to 
vacate his residence.  DOE Ex. 9 (last page).  A month later, the 
Individual moved into a new residence with a roommate who does not 
use illegal drugs.  See, e.g., Tr. at 34-35 (first level manager); 
57 (friend 2); 101, 114 (current roommate); 135 (the Individual).  
In addition, the Individual avoids situations where illegal drug 
use might occur.  See, e.g., id. at 51-52 (friend 1); 101 (current 
roommate); 121 (girlfriend); 144 (the Individual).  The Individual 
socializes with a group of individuals who do not use illegal 
drugs.  See, e.g., id. at 50-53 (friend 1); 56, 61 (friend 2); 67-
68 (friend 3); 73 (friend 4); 81-82 (friend 5); 91-92 (friend 6); 
117-18 (current roommate); 121-22 (girlfriend); 130-31 (the 
Individual).  Based on the foregoing, I find that the Individual 
has resolved the concern that he is associating with illegal drug 
users or being in the presence of those in possession of illegal 
drugs.  See Personnel Security Hearing, Case No. TSO-0692 (2009) 
(cessation five months earlier of illegal drug use by cohabitating 
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ex-spouse resolves the security concern).1 See generally 
Adjudicative Guidelines ¶ 17(f) (mitigation where “association with 
persons involved in criminal activity has ceased”).     
 
The Individual did not intentionally violate DOE drug policy.  
After the July 2008 PSI, he told his friends that he could not be 
involved with illegal drugs. See, e.g., Tr. at 108, 140 (the 
Individual); 113 (current roommate).  When, in late 2008, the 
Individual saw one of his roommates use marijuana, he confronted 
the roommate about the use and “naively” expected it not to recur. 
Id. at 127 (the Individual).  Immediately after the February 2009 
PSI, the Individual moved to a new residence at considerable 
expense and inconvenience.  See, e.g., Tr. at 34-35 (first level 
manager); 57 (friend 2); 101-02; 114 (current roommate); 135 (the 
Individual).  The Individual did not expect illegal drug use at the 
party he attended, and he did not understand that his presence 
inside the host’s residence was “involvement” with the marijuana 
use outside. Id. at 143-44 (the Individual).  The Individual’s 
managers and other witnesses believe that the Individual’s efforts 
to avoid drug involvement were sincere and that his shortcomings 
resulted from a lack of understanding of the policy.  See, e.g., 
id. at 21-23 (department manager); 32 (first level manager); 76 
(friend 4); 85 (friend 5).   
 
Finally, the Individual has demonstrated that he is honest, 
reliable, and trustworthy.  The Individual has been honest and 
candid in the clearance process.  The Individual provided the LSO 
with the information giving rise to security concern; he provided 
the entire DOE exhibit notebook to the department manager and the 
first level manager; and he informed his witnesses of the 
information underlying the security concern.  See, e.g., Tr. at 10, 
12, 15-16 (department manager); 31, 35 (first level manager); 51 
(friend 1); 100 (current roommate).  The witnesses described the 
Individual as an “extraordinary” performer and “very reliable.”  
Id. at 17 (department manager); see id. at 31 (first level 
manager); 50 (friend 1).  As for compliance with security rules, 
the Individual “follows every rule to the letter,” id. at 44 
(security manager), and consistently exhibits responsible behavior 
in work-related travel, id. at 43 (security manager).  See also id. 
at 50 (friend 1); 60 (friend 2); 77 (friend 4); 96-97 (friend 6).   
 
In sum, I find that Individual has removed himself from the 
compromising situations giving rise to the security concerns.  In 
addition, I find that inexperience and lack of knowledge – rather 
than a disregard for DOE policy – accounted for the situations.  

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available 
on the OHA website located at http://www.oha.doe.gov.  The text of a cited 
decision may be accessed by entering the case number of the decision in the 
search engine at http://www.oha.doe.gov/search.htm 
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Finally, I find that the Individual behaves in an honest, reliable, 
and trustworthy manner.   
 

V. Conclusion  
 
The Individual has resolved the Criterion L concerns set forth in 
the Notification Letter.  For that reason, granting the Individual 
access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Accordingly, the Individual 
should be granted access authorization.  Any party may seek review 
of this Decision by an Appeal Panel under the procedures set forth 
at 10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  November 19, 2009 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   August 7, 2009 
 
Case Number:   TSO-0805 
 
This decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the 
Individual") to maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s 
security clearance should not be restored. 
 
I.  BACKGROUND 
 
This case involves derogatory information developed during the course of a background 
investigation of the Individual.  A Local Security Office (LSO) conducted personnel security 
interviews (PSI) of the Individual on July 18, 2008, and December 12, 2008.1  At the LSO’s 
request, a DOE Psychologist performed a forensic psychological evaluation of the Individual on 
April 10, 2009.2 
 
Unable to resolve the security concerns raised by the large amount of derogatory information, the 
LSO initiated administrative review proceedings on June 19, 2009, by issuing a letter 
(Notification Letter) advising the Individual that it possessed reliable information that created a 
substantial doubt regarding her eligibility to hold a security clearance.  In a three-page 
attachment to the Notification Letter, the LSO set forth the derogatory information at issue and 
advised that the derogatory information fell within the purview of two potentially disqualifying 
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (l).3  

                                                 
1  A copy of the transcript of the July 18, 2008, PSI appears in the record as Exhibit 6, and a copy of the transcript of 
the December 12, 2008, PSI appears in the record as Exhibit 5. 
 
2  A copy of the DOE Psychologist’s report, issued on April 17, 2009, appears in the record as Exhibit 3. 
  
3  Specifically, the Notification Letter alleges that the Individual has:  
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The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for access 
authorization.  The Individual requested a hearing, and the LSO forwarded the Individual’s 
request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as 
the Hearing Officer in this matter on August 10, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual and the DOE Psychologist.  See Transcript of Hearing, Case No. TSO-0805 
(hereinafter cited as “Tr.”). The LSO submitted 10 exhibits, marked as Exhibits 1 through 10, 
while the Individual submitted two exhibits, marked as Exhibits A and B. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT  
 

                                                                                                                                                             
(1) An illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes or may cause, a significant defect in judgment or reliability, 
10 C.F.R. § 710.8(h) (Criterion H); and,  
 
(2)  Engaged in any unusual conduct or is subject to any circumstances which tend to show that 
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.  10 C.F.R. 
' 710.8(l) (Criterion L). 
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The record shows that a state prosecutor issued an “Official Notice” to the Individual on 
December 13, 2005, alleging that the Individual had violated a criminal statute by issuing several 
worthless checks.  Exhibit 8 at 1.  The Official Notice indicated that the Individual could avoid 
prosecution by participating in her state’s “Bad Check Restitution Program” (BCRP).  The 
record also shows that the BCRP issued several warnings to the Individual for failing to respond 
to the Official Notice.  As of February 4, 2006, the Individual owed $7,485 to the BCRP.  The 
Individual asserts that she negotiated a repayment plan with the BCRP and began making 
payments towards restitution.  However, the Individual admitted that she had stopped making 
payments to the BCRP in June 2008.  Exhibit 6 at 110-113.  She claimed that she had tried to 
contact the BCRP to set up a new payment schedule, but the BCRP had not responded to her 
inquiries.  Id.        
 
On May 18, 2006, the Individual electronically submitted a Questionnaire for National Security 
Positions (QNSP) to the LSO.4  This QNSP indicated that the Individual had had outstanding 
accounts in collection and recently had an automobile repossessed.  She also disclosed her 
participation in the BCRP.  
 
On July 16, 2008, the LSO obtained a credit report which revealed that the Individual had at least 
four past due accounts, totaling $21,768, that had been placed in collection status.5  The credit 
report also revealed that the Individual had outstanding balances, totaling $4,895, on several 
other accounts on which she was current.    
 
On July 18, 2008, the LSO conducted a PSI of the Individual.  During this PSI, the Individual 
described the circumstances that, she claims, resulted in her participation in the BCRP.  The 
Individual claimed that she had received an attractive offer of employment in another state.  
Because she did not have the money to obtain an appropriate wardrobe for her new occupation 
and would soon need money to rent a new apartment, she decided to cash a check at a local 
casino for an amount she knew exceeded the available funds in her checking account.  She 
contends that she intended to deposit her first paycheck from her new employer in her checking 
account in order to cover for the excess withdrawal.  She used some of the funds from the check 
she cashed at the casino to upgrade her wardrobe and to celebrate her new employment.  She also 
used some of the funds to begin her relocation.  The Individual asserted that the offer of 
employment turned out to be a hoax.  The Individual then began gambling at two local casinos 
hoping that she could win enough money to cover the excess withdrawal.  When she failed to 
win enough to cover the excess withdrawal, she began to cash checks at the two casinos for 
which she did not have sufficient funds.  She claimed that she would then redeposit some of the 
money in her checking account while using some of the money obtained by cashing checks to 
gamble in the hopes of winning enough money to break the vicious cycle.  When the casinos 
stopped cashing her checks, the cycle came to an end and she owed the casinos over $7,000. 
 
During the July 18, 2008, PSI, the LSO questioned the Individual about her gambling.  She 

                                                 
4  A printed copy of this QNSP appears in the record as Exhibit 7. 
 
5  A copy of the credit report appears in the record as Exhibit 9.  
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admitted that she sometimes gambled longer than she had intended.  Exhibit 6 at 198-199.  She 
also admitted that she felt remorse after gambling on some occasions.  Id. at 216-217.  She 
indicated that she continues to gamble, spending over $40 a visit to the casino.  Id. at 100-101.  
The Individual admitted that her gambling had contributed to her financial difficulties and that 
she lost control of her gambling during the worthless check-cashing incident described above.  
Id. at 142-143.             
 
On December 12, 2008, the LSO conducted a second PSI of the Individual.  During this 
December 12, 2008, PSI, the Individual admitted that she “might have” used gambling to escape 
from her worries or troubles.  Exhibit 5 at 124.  She admitted that her gambling was problematic 
during the worthless check cashing incident.  Id. at 109.  She also admitted that she would 
gamble longer than she had originally intended.  Id. at 109, 122.  During this PSI, the Individual 
also admitted that, in 2008, she had claimed five extra exemptions on her tax withholding forms 
in order to receive extra spending money.  Exhibit 5 at 135-136.  She had to take out a loan in 
order to pay these delinquent taxes.  Id. at 137.   
 
On April 10, 2009, a DOE Psychologist performed a forensic psychological evaluation of the 
Individual.  On April 17, 2009, the DOE Psychologist issued a report in which he concluded that 
the Individual has an illness or mental condition which causes, or may cause, a significant defect 
in judgment or reliability.  Exhibit 3 at 8.  Specifically, the DOE Psychologist diagnosed the 
Individual with Pathological Gambling as set forth in the Diagnostic and Statistical Manual, 
Fourth Edition (DSM-IV).  The DOE Psychiatrist further opined that the Individual “suffers from 
a pattern of defective judgment, financial instability and self-admitted criminal activity.”  Id.    
 
IV.  CONCLUSIONS OF LAW 
 
Criterion H 
 
A DOE Psychologist has diagnosed the Individual with a mental condition: Pathological 
Gambling.  This derogatory information raises significant security concerns under Criteria H 
because it can impair judgment, reliability and trustworthiness.  Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Revised 
Guidelines), Guideline I at 13.   
 
The Individual disputes the DOE Psychologist’s diagnosis of Pathological Gambling.  However, 
the Individual has not presented any evidence or provided any compelling reason to doubt the 
accuracy of the DOE Psychologist’s diagnosis.  The DOE Psychologist convincingly testified at 
the hearing in support of his conclusion that the Individual has been accurately diagnosed with 
Pathological Gambling.  The Individual has not submitted any expert opinion to the contrary.  In 
fact, the Individual has submitted a copy of a letter authored by her Employee Concerns Program 
Counselor (the EAP Counselor).6  In his letter, the EAP Counselor neither disputes nor concurs 

                                                 
6  A copy of this letter appears in the record as Exhibit A. 
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with the Pathological Gambling diagnosis.  However, the EAP Counselor does state that the 
Individual needs to abstain from gambling for at least one year.  Exhibit A at 1.  Based upon the 
foregoing, I find that the Individual does suffer from Pathological Gambling.         
 
Guideline I sets forth five conditions that can mitigate security concerns raised by psychological 
conditions, such as Pathological Gambling.7  In the present case, the Individual has satisfied 
none of these conditions.  Specifically, the Individual has not met the conditions set forth at ¶ 
29(a) of Guideline I.  As discussed above, the record clearly shows that the Individual has not 
demonstrated ongoing and consistent compliance with an appropriate treatment plan.  The 
Individual has not met the conditions set forth at ¶ 29(b) of Guideline I.  As discussed above, the 
record clearly shows that the Individual has not entered into a comprehensive treatment program.  
While she has very recently sought counseling for her problem, it is too early in her treatment to 
determine whether she has responded to this intervention.  The Individual has not met the 
conditions set forth at ¶ 29(c) of Guideline I.  As discussed above, no qualified mental health 
professional has opined that the Individual’s condition is under control and in remission, and has 
a low probability of recurrence.  Nor has the Individual met the conditions set forth at ¶ 29(d) of 
Guideline I.  As discussed above, the record clearly shows that the Individual’s Pathological 
Gambling was of a longstanding nature.  Finally, the Individual has not met the conditions set 
forth at ¶ 29(e) of Guideline I.  As discussed above, the record clearly shows that as of the date 
of the hearing, the Individual had not stopped gambling. 
 
Since the record shows that the Individual has not met any of Guideline I’s conditions for 
mitigation, I am convinced that she has not sufficiently mitigated the security concerns raised by 
her Pathological Gambling condition.   
 
Criterion L 
 
The record shows that the Individual has engaged in a pattern of financial irresponsibly and 
                                                 
7 Conditions that could mitigate security concerns arising from a psychological condition include: 
 
      (a) the identified condition is readily controllable with treatment, and the individual has demonstrated ongoing 
and consistent compliance with the treatment plan; 
 
      (b) the individual has voluntarily entered a counseling or treatment program for a condition that is amenable to 
treatment, and the individual is currently receiving counseling or treatment with a favorable prognosis by a duly 
qualified mental health professional; 
 
      (c) recent opinion by a duly qualified mental health professional employed by, or acceptable to and approved by 
the U.S. Government that an individual's previous condition is under control or in remission, and has a low 
probability of recurrence or exacerbation; 
 
      (d) the past emotional instability was a temporary condition (e.g., one caused by a death, illness, or marital 
breakup), the situation has been resolved, and the individual no longer shows indications of emotional instability; 
 
      (e) there is no indication of a current problem. 
 
Guideline I at ¶ 29. 



 
 

-6-

criminal activity.  The Individual’s pattern of financial irresponsibility and criminal activity raise 
significant security concerns under Criterion L. 
 
Financial Irresponsibility 
 
The Revised Adjudicative Guidelines state in pertinent part: 
 

Failure or inability to live within one's means, satisfy debts, and meet financial 
obligations may indicate poor self-control, lack of judgment, or unwillingness to 
abide by rules and regulations, all of which can raise questions about an 
individual's reliability, trustworthiness and ability to protect classified 
information.  An individual who is financially overextended is at risk of having to 
engage in illegal acts to generate funds.  Compulsive gambling is a concern as it 
may lead to financial crimes including espionage.  Conditions that could raise a 
security concern and may be disqualifying include: (a) inability or unwillingness 
to satisfy debts; (b) indebtedness caused by frivolous or irresponsible spending 
and the absence of any evidence of willingness or intent to pay the debt or 
establish a realistic plan to pay the debt; (c) a history of not meeting financial 
obligations; (d) deceptive or illegal financial practices such . . . check fraud, 
income tax evasion, . . . and other intentional financial breaches of trust; (e) 
consistent spending beyond one's means, which may be indicated by excessive 
indebtedness, significant negative cash flow, high debt-to-income ratio, and/or 
other financial analysis; (f) financial problems that are linked to . . . gambling 
problems . . .; (g) failure to file annual Federal, state, or local income tax returns 
as required or the fraudulent filing of the same; . . . (i) compulsive or addictive 
gambling as indicated by an unsuccessful attempt to stop gambling, "chasing 
losses" (i.e. increasing the bets or returning another day in an effort to get even), 
concealment of gambling losses, borrowing money to fund gambling or pay 
gambling debts, family conflict or other problems caused by gambling. 

 
Guideline F at ¶ 18 and ¶ 19.  As the discussion above illustrates, the record shows that all but 
one of the financial conditions that could raise security concerns identified by Guideline F 
applies to the Individual.8  As for possible mitigating factors, I find that the Individual has not 
                                                 
8  Conditions that could mitigate security concerns arising from financial irresponsibility include: 
 
      (a) the behavior happened so long ago, was so infrequent, or occurred under such circumstances that it is 
unlikely to recur and does not cast doubt on the individual's current reliability, trustworthiness, or good judgment; 
 
      (b) the conditions that resulted in the financial problem were largely beyond the person's control (e.g. loss of 
employment, a business downturn, unexpected medical emergency, or a death, divorce or separation), and the 
individual acted responsibly under the circumstances; 
 
      (c) the person has received or is receiving counseling for the problem and/or there are clear indications that the 
problem is being resolved or is under control; 
 
      (d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve debts; 
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met the conditions set forth at ¶ 20(a) of Guideline F.  Her failure to exercise good judgment, 
honesty and reliability in her financial affairs has been a long-term problem which dates back to 
at least 2000, and appears not to have been resolved.  Her behavior casts doubt on her current 
reliability, trustworthiness, and judgment.  I also find that the Individual has not met the 
conditions set forth at ¶ 20(b) of Guideline F.  The Individual did testify that some of her debts 
resulted from her divorce and from the irresponsible actions of a former fiancé.  While these 
factors may have contributed to her financial distress, it is the irresponsible manner in which the 
Individual has over the years responded, or in some cases failed to respond, to her financial set-
backs that have raised significant security concerns.  Nor has the Individual met the conditions 
set forth at ¶ 20(c) of Guideline F.  Shortly after the hearing, the Individual sought assistance 
from the EAP, and has apparently sought counseling.  However, there is no indication in the 
record that the Individual is able to exert and maintain control over her finances.  The Individual 
has similarly failed to meet conditions set forth at ¶ 20(d) of Guideline F, since the Individual 
failed to enter into repayment plans with some of her creditors.  Nor has the Individual met the 
conditions set forth at ¶ 20(e) of Guideline F.  The Individual has not shown that she has any 
reasonable basis to dispute the legitimacy of her past-due debt and has not provided documented 
proof to substantiate the basis of her disputes and has not provided evidence of sufficient actions 
to resolve her financial issues. 
 
For all the reasons set forth above, I find that the Individual has not mitigated the security 
concerns associated with her documented financial irresponsibility.   
 
Criminal Activity 
 
The Individual repeatedly cashed checks that she was aware were worthless.  By doing so, she 
repeatedly engaged in criminal activity. Criminal activity creates doubt about a person's 
judgment, reliability and trustworthiness. By its very nature, it calls into question a person's 
ability or willingness to comply with laws, rules and regulations.9  
                                                                                                                                                             
 
      (e) the individual has a reasonable basis to dispute the legitimacy of the past-due debt which is the cause of the 
problem and provides documented proof to substantiate the basis of the dispute or provides evidence of actions to 
resolve the issue. 
 
Guideline F at ¶ 20. 
 
9  Conditions that could mitigate security concerns raised by criminal activity include: 
 
      (a) so much time has elapsed since the criminal behavior happened, or it happened under such unusual 
circumstances that it is unlikely to recur or does not cast doubt on the individual's reliability, trustworthiness, or 
good judgment; 
 
      (b) the person was pressured or coerced into committing the act and those pressures are no longer present in the 
person's life; 
 
      (c) evidence that the person did not commit the offense; 
 
      (d) there is evidence of successful rehabilitation, including but not limited to the passage of time without 
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The Individual has not mitigated the concerns raised by her repeated criminal activity.  The 
Individual has not met the potentially mitigating conditions set forth at ¶ 32(a) of Guideline J.  
Approximately five years have passed since the Individual passed the bad checks and there is no 
evidence in the record indicating that the Individual’s criminal activity has recurred.  However, 
the circumstances under which the Individual’s criminal activity occurred, described at length 
above, cast substantial doubt upon the Individual's reliability, trustworthiness, and judgment.  
Nor has the Individual met the conditions set forth at ¶ 32(d) of Guideline J.  There is some 
evidence of successful rehabilitation: five years have passed without recurrence of criminal 
activity, the Individual is clearly remorseful, has a good employment record and is actively 
involved in her community and charitable endeavors.  However, the security concerns raised by 
the Individual’s criminal activity have been compounded by the Individual’s failure to fully 
comply with the requirements of her state’s Bad Check Restitution Program.  Accordingly, I find 
that the Individual has not resolved the security concerns arising from her criminal activity. 
 
Because the Individual has not sufficiently mitigated the security concerns arising from her 
financial irresponsibility and her criminal activity, I find that she has not resolved the security 
concerns raised under Criterion L. 
  
V.  CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria H and L.  Therefore, the Individual has not demonstrated that 
restoring her security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Accordingly, the Individual’s access authorization should 
not be restored.  The Individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. Part 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 29, 2009 
 
 

                                                                                                                                                             
recurrence of criminal activity, remorse or restitution, job training or higher education, good employment record, or 
constructive community involvement. 
 
Guideline J at ¶ 32. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   August 7, 2009 
 
Case Number:   TSO-0806 
 
 
 
This Decision concerns the eligibility of  XXXXX X. XXX (hereinafter referred to as “the 
Individual”) to maintain a security clearance under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began when a Local Security Organization (LSO) issued a 
Notification Letter to the Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual 
that information in the possession of the DOE created a substantial doubt concerning his 
eligibility for a security clearance.  Specifically, the LSO alleged that the Individual had used 
alcohol habitually to excess, and had been diagnosed with alcohol dependence by two board-
certified psychiatrists, both of whom opined that this illness or mental condition causes, or may 
cause, a significant defect in the Individual’s judgment or reliability.1 
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a DOE security 
clearance.  The Individual filed a Response to the Notification Letter and requested a hearing.  

                                                 
1  The Notification Letter alleges that the Individual has: (1) “Been, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a board-certified psychiatrist or a licensed clinical psychologist as alcohol dependent or as 
suffering from alcohol abuse,@ 10 C.F.R. ' 710.8(j); and (2) “An illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h).  
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The LSO forwarded the Individual’s request to the Office of Hearings and Appeals (OHA) and 
the OHA Director appointed me as the Hearing Officer in this matter on August 10, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual and the DOE Psychiatrist.  See Transcript of Hearing, Case No. TSO-0806 
(hereinafter cited as ATr.@).  The LSO submitted 27 exhibits, marked as Exhibits 1 through 27, 
while the Individual submitted three exhibits, marked as Exhibits A through C. 
 
II. FINDINGS OF FACT 
 
This is the Individual’s second administrative review hearing in two years.  Both hearings have 
addressed concerns arising from the Individual‘s alcohol dependence.  A recitation of the facts 
relating to the first proceeding and the current proceeding is set forth below.  
 
On June 9, 2000, the Individual was arrested for Driving While Intoxicated (DWI).  At the time 
of his arrest, the Individual’s Blood Alcohol Concentration (BAC) was .14.  Because his arrest 
raised security concerns about his alcohol use, the LSO conducted a Personal Security Interview 
(PSI) of the Individual on October 19, 2000.2  During the October 19, 2000, PSI, the Individual 
explained the consequences of his DWI arrest.  He stated he received one year’s probation for 
the June 9, 2000, DWI arrest.  Exhibit 24 at 16-17.  The Individual was also required to undergo 
counseling and drug screening, avoid all alcohol use, and attend alcohol education classes.  Id.   
 
During the October 19, 2000, PSI, the Individual appeared to recognize that his use of alcohol 
had been problematic.  He admitted that he had experienced hangovers and that the DWI arrest 
caused a breakup with a girlfriend. Id. at 43-44, 47. The Individual also stated that he did not 
realize he was intoxicated at the time of the DWI arrest because alcohol gave him “liquid 
courage.”  Id. at 44-45.  The Individual stated that he had not used alcohol since the DWI arrest.  
Id. at 41.  The Individual stated that he would never drink and drive again.  Id. at 64.     
 
The LSO conducted a second PSI of the Individual on December 6, 2000.3  During this PSI, the 
Individual indicated that he had been required to attend 12 alcohol education classes and undergo 
counseling as a result of the June 9, 2000, DWI arrest.  Exhibit 26 at 20.    
 
On December 5, 2003, the Individual was arrested for Driving Under the Influence (DUI) of 
alcohol.  At the time of the DUI arrest, the Individual’s BAC was .22.   Because of the concerns 
raised by the Individual’s DWI and DUI arrests, the LSO conducted a third PSI of the Individual 
on September 17, 2004.4    
 
During the September 17, 2004, PSI (2004 PSI), the LSO questioned the Individual extensively 
                                                 
2  The transcript of the October 19, 2000, PSI appears in the record as Exhibit 24. 
 
3  The transcript of the December 6, 2000, PSI appears in the record as Exhibit 26. 
 
4  The transcript of the September 17, 2004, PSI appears in the record as Exhibit 25. 
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about his alcohol use.  The Individual stated that he has a problem with alcohol and that he had 
obtained an “awareness of my sickness.” Exhibit 25 at 61, 81.  The Individual stated, “I am an 
alcoholic, I can’t control it.”  Id. at 104.  He indicated that he had initiated a number of actions to 
address his problem with alcohol.  Specifically, he stated that he had contacted the Employee 
Assistance Program (EAP) after his arrest and had begun to undergo counseling with an EAP 
counselor.  Id. at 21-22.  The EAP counselor had referred him to a local hospital for drug 
screening.  Id. at 24-25.  The Individual stated that the EAP counselor also referred him to an 
alcohol education program and he was attending education classes.  Id. at 28-29.  He completed 
the alcohol education program.  Id. at 32.  The Individual stated that he had begun to attend 
Alcoholics Anonymous (AA) meetings.  Id. at 49.  He indicated that he had obtained an AA 
sponsor.  Id. at 51.   
 
The Individual indicated that after his DWI arrest in 2000, he stopped drinking for a year, but 
then returned to “getting drunk with [his] friends.”  Id. at 64.  When the Individual began 
drinking again, his consumption increased.  Id.  He was often drinking three times a week.  Id.  
He was becoming intoxicated once a week.  Id. at 67-68.  He stated that his last drink was on 
April 24, 2004.  Id. at 70-71.  After his December 5, 2003, arrest, until April 24, 2004, when he 
stated he quit drinking, he was limiting his drinking to weekends, in order to pass the random 
urine tests that were conducted by the EAP as a result of his December 5, 2003, DUI arrest.  Id. 
at 72-73.  The Individual stated that “there is no point in drinking if you are not going to get 
drunk.”  Id. at 77.  The Individual indicated that he had not learned much from the alcohol 
education classes he was required to take after the DWI arrest because he was “just there to fill a 
seat.”  Id. at 85.  Eventually, his alcohol consumption tripled.  Id.  The Individual attributed his 
realization that he had a problem with alcohol to AA and his discussions with his sponsor.  Id. at 
86-88.  He claimed he was no longer just filling a seat.  Id. at 88-89.  His father, who is a 
recovered alcoholic, expressed concern about the Individual’s drinking.  Id. at 90.  A relationship 
with a girlfriend ended because of the Individual’s DWI arrest.  Id.  The Individual admitted that 
he had gone to work with a hangover on three or four occasions. Id. at 92-93.  The Individual 
admitted that alcohol caused him to miss classes and played an important part in his academic 
suspension from a university. Id. at 92-95.  The Individual admitted that he had blackouts.  Id. at 
98-102.  The Individual estimated that he had driven while intoxicated on 500 occasions.  Id. at 
103.  The Individual indicated that he was working to identify all of his relapse triggers.  Id. at 
104.   The Individual repeatedly stated that he hoped he would not drink again.  Id. at 103 -105.                           
 
The 2004 PSI did not resolve the security concerns raised by the Individual’s two alcohol-related 
arrests.  Accordingly, a DOE consultant psychiatrist (Psychiatrist I) conducted a forensic 
psychiatric evaluation of the Individual on April 18, 2005.  On May 4, 2005, Psychiatrist I issued 
a report in which he concluded that the Individual met the criteria for “Substance Dependence, 
Alcohol With Physiological Dependence in Full Sustained Remission,” set forth in the 
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition-Text Revised (DSM-IV-
TR).5  Exhibit 13 at 26.  To be considered rehabilitated or reformed, Psychiatrist I recommended 
in his Report that the Individual completely abstain from alcohol use for at least two years, if he 

                                                 
5  This report appears in the record as Exhibit 13. 
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were to fully participate in Alcoholics Anonymous (AA), or refrain from the use of alcohol for 
up to five years if he neither received professional treatment nor fully participated in AA.  Id. at 
28.  Since the Individual had only one year of sobriety at the time of his evaluation, Psychiatrist I 
further opined that the Individual was neither reformed nor rehabilitated at the time of the 
forensic psychiatric evaluation.6  Id. at 27. 
 
After receiving Psychiatrist I’s Report, the LSO suspended the Individual’s security clearance 
and issued a Notification Letter initiating an administrative review proceeding.  An OHA 
Hearing Officer conducted a hearing under the present regulations, and on January 17, 2007, that 
Hearing Officer issued a decision finding that the Individual suffered from alcohol dependence 
and had not presented sufficient evidence of reformation or rehabilitation to resolve the security 
concerns raised under Criteria H and J set forth in the Notification Letter.7  Personnel Security 
Hearing, Case Number, TSO-0317 (2007).  The Hearing Officer’s decision was affirmed by 
DOE’s Appeal Panel on November 5, 2007.8  On June 30, 2008, the Individual requested 
reconsideration of the January 13, 2007, decision under 10 C.F.R.§ 710.32(b)(2).  On September 
9, 2008, the Deputy Chief for Operations of DOE’s Office of Safety, Health, and Security 
granted the Individual’s request for reconsideration, an action wich caused the LSO to re-
examine the underpinnings of all previous actions associated with the decision not to restore the 
Individual’s security clearance. 
 
On March 5, 2009, the LSO conducted a fourth PSI of the Individual.9  During this PSI, the 
Individual admitted that he consumed alcohol to the point of intoxication during a June 2005 
vacation.  Exhibit 23 at 15-16.  The Individual stated that the last time he had used alcohol was 
on May 6, 2007.  Id. at 22-23, 31.  However, the Individual stated that he did not have a problem 
with alcohol and opined that he did not have a problem with alcohol in the past.  Id. at 26.  The 
Individual did admit that he had abused alcohol in the past.  Id.  The Individual indicated he had 
obtained counseling for a year starting in October 2007.  Id. at 26-30. He stated that after talking 
to his counselor, he was of the opinion that he is not an alcoholic.  Id. at 26-27.  The Individual 
stated that he quit using alcohol in order to obtain a security clearance.  Id. at 24.                      
                                                 
6  Psychiatrist I also expressed his opinion in his Report that the Individual “has been a user of alcohol habitually to 
excess from 1996 to 2004.”  Exhibit 13 at 27. 
 
7  The Hearing Officer’s decision indicates that the Individual no longer accepted that he had a problem with 
alcohol.  The Hearing Officer’s decision states in pertinent part:  
 

[The Individual] quit attending AA meetings because he felt it was repetitive and, therefore, 
annoying.  The Individual testified that he has been consuming alcoholic beverages on a social 
basis since he quit attending AA.   He testified that he consumed one beer approximately two 
weeks prior to the hearing.   He stated that he believes he can control his alcohol consumption.  
When asked if he has a plan in place if his consumption of alcohol increases, he said he does not.  

 
Personnel Security Hearing, Case No., TSO-0317 (2007). 
  
8  The Appeal Panel’s decision appears in the record as Exhibit 17. 
 
9  The transcript of the March 5, 2009, PSI appears in the record as Exhibit 23. 
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A second DOE psychiatrist (Psychiatrist II) conducted a forensic psychiatric evaluation of the 
Individual on April 15, 2009, and issued a report of her findings on April 23, 2009.10  Psychiatrist II 
states in her Report that the Individual met the criteria for “Alcohol Dependence, with 
Physiological Dependence in sustained full remission,” as set forth in the DSM-IV-TR.  Exhibit 
12 at 16.  Psychiatrist II’s report indicates that, in order to establish rehabilitation from his 
alcohol dependence, the Individual must completely abstain from alcohol use, obtain an AA 
sponsor, and attend 100 hours of AA meetings for at least one year.  Id. at 17.  In order to 
establish reformation, the Individual must completely refrain from alcohol use for three years 
and complete the AA program described above or completely abstain from alcohol use for a 
period of five years.  Id. at 18.   
    
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
Criteria H and J 
 
The Individual has been arrested on two occasions for driving while impaired by alcohol and has 
been diagnosed with alcohol dependence by two board-certified psychiatrists.  This derogatory 
information raises significant security concerns under Criteria H and J. 
 
The information in the DOE’s possession, most notably, the diagnosis of alcohol dependence, 
raised a security concern because excessive alcohol use often leads to the exercise of 
questionable judgment or the failure to control impulses, and can raise questions about an 
individual’s reliability and trustworthiness.  Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued by the Assistant to the President for 

                                                 
10  This report appears in the record as Exhibit 12.   
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National Security Affairs, The White House (December 29, 2005) (Revised Guidelines), 
Guideline G at 10.   
Whether the Individual is Alcohol Dependent? 
 
The Individual disputes the diagnosis of alcohol dependence in this case and asserts that he has 
not used alcohol since May 6, 2007, two and one-half years before the present hearing.  Tr. at 27.  
I find the Individual’s arguments to be unconvincing.   
 
In support of his contention that he is not alcohol dependent, the Individual relies upon two one-
page letters.  The Individual has submitted a one-page letter dated October 26, 2009, from a 
counseling service indicating that the service had administered a standardized test, the Substance 
Abuse Subtle Screening Inventory (SASSI) to the Individual.  The letter further states that the 
Individual’s SASSI score indicates that the Individual has a low probability of a substance 
dependence disorder.  The record also contains a copy of a letter, dated April 22, 2009, from a 
counselor (the Counselor) who met with the Individual on 15 occasions from October 2007 to 
December 2008.11  The April 22, 2009, letter states:    
 

[The Individual] has been a client . . . since October 2007.  During that time, [the 
Individual] has made a great deal of progress towards maintaining an alcohol free 
lifestyle.   

 
I do not believe that [the Individual] meets the criteria for alcohol dependence 
even though his drinking behavior resulted in two previous DWIs.  In order to 
address the issue of drinking and driving [the Individual] has received extensive 
substance abuse education which included education on drinking and driving.  
During the course of counseling he has identified his drinking patterns, developed 
healthy coping skills, and implemented effective stress management techniques 
while maintaining an excellent support system. 

 
Based upon the above mentioned facts, I feel [the Individual’s] prognosis is 
excellent. 

 
Exhibit 12 at 21.  While these letters support the Individual’s contention that he is not alcohol 
dependent, I find them to be less persuasive than the evidence in the record indicating that the 
Individual is alcohol dependent, specifically, two well-documented and well-reasoned written 
opinions by highly experienced board certified psychiatrists, Psychiatrists I and II, and the highly 
persuasive testimony of Psychiatrist II at the hearing. 
 
Psychiatrist I’s 29-page report convincingly documents that the Individual meets at least five of 
the seven DSM-IV-TR criteria for alcohol dependence.  Exhibit 13 at 26.  The DSM-IV-TR 
requires only that three of these criteria be present in order to diagnose an individual with alcohol 
dependence.  DSM-IV-TR at 197-98, 213.   
 

                                                 
11  A copy of this letter appears in the record as page 21 of Exhibit 12.  
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Psychiatrist II’s 18-page report convincingly documents and supports her conclusion that the 
Individual is currently alcohol dependent.  Psychiatrist II’s report cites the Individual’s 
admissions to her during her 2009 examination of him.  Specifically, the Individual admitted 
developing a tolerance to alcohol, that alcohol had interfered with school and work, and that he 
had experienced blackouts.   Exhibit 12 at 13-15.  Therefore, the Individual essentially admitted 
that he met three of the DSM-IV-TR criteria for alcohol dependence.  Id.  The presence of these 
three criteria alone would provide a sufficient basis to conclude that he is alcohol dependent.  
When Psychiatrist II brought this fact to the Individual’s attention, the Individual admitted that 
he met the criteria, but denied that he was alcohol dependent.  Id.  Psychiatrist II mentioned in 
her Report that she had reviewed the Counselor’s April 22, 2009, letter as part of her evaluation 
of the Individual. Id. at 15.  Psychiatrist II’s report further indicates that Psychiatrist II contacted 
the Counselor in order to better understand the counselor’s conclusion that the Individual was not 
alcohol dependent.  Id.  During this conversation, the Counselor informed Psychiatrist II that she 
was not aware of the Individual’s previous evaluation by Psychiatrist I.  Id.   
 
At the hearing, Psychiatrist II convincingly testified that the Individual is alcohol dependent.  
Psychiatrist II testified that a screening inventory, such as the SASSI, is no substitute for, and is 
considerably less accurate than, an in-depth diagnostic evaluation.  Tr. at 52-54.  She further 
testified that: “any prudent and competent clinician specializing is substance abuse disorders 
does not base their diagnosis on a paper-and-pencil test.” Tr. at 53.  Psychiatrist II persuasively 
testified that the accuracy of the Counselor’s conclusions set forth in the April 22, 2009, letter 
were negatively affected by the Individual’s failure to provide the Counselor with his complete 
alcohol history.  Tr. at 59-60.  
 
Psychiatrist II testified that the Individual does not recognize or understand that he has a problem 
with alcohol.  Tr. at 62.  Psychiatrist II testified that the Individual’s insight is poor and therefore 
“the prognosis of relapse in the immediate foreseeable future is going to be moderate or high.”  
Tr. at 61.  He has developed a tolerance to alcohol.  Tr. at 63.  The Individual has also lost 
control over alcohol.  Id.  He has developed cravings for alcohol.  Id.  He has made unsuccessful 
attempts to curtail or stop his drinking.  Id.  She noted that, by his own admission, the Individual 
had met three of the criteria for alcohol dependence.  Id. at 63-64.   
     
Whether the Individual has Mitigated the Security Concerns Arising from his Alcohol 
Dependence? 
 
The Individual testified that he last used alcohol on May 6, 2007, almost exactly two and one- 
half years prior to the hearing.  Tr. at 27.  He plans to completely abstain from alcohol use in the 
future.  However, since the Individual did not call any witnesses other than himself, the only 
evidence in the record in support of the Individual’s assertion that he took his last drink is his 
own testimony.12  Given the many inconsistencies in the information that the Individual has 
provided DOE investigators and medical professionals over the years, I am unwilling to take the 

                                                 
12  The Individual’s spouse was present at the hearing in order to provide moral support.  Despite the Hearing 
Officer’s suggestion that her testimony could be of benefit to him, the Individual choose not to call her as a witness 
on his behalf.  Tr. at 50-51.  
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Individual’s word that he has abstained from alcohol consumption since May 6, 2007. 
 
Moreover, even if I were convinced that the Individual has abstained from alcohol use for two 
and one-half years as he contends, I would not find that the concerns raised by his alcohol 
dependence had been sufficiently mitigated.  Without completion of an adequate AA program, 
the Individual’s two and one-half years of alleged sobriety fall short of the minimum 
recommendations for reformation or rehabilitation made by both psychiatrists. Since the record 
demonstrates that the Individual remains in denial about the seriousness of his alcohol problem, I 
find that, regardless of the date of his last alcohol use, his risk of relapse is too great at this time 
for me to conclude that he has achieved sustained sobriety.            
 
In the end, I find that the Individual has not provided probative evidence to demonstrate that he 
is not alcohol dependent or any evidence that he is reformed or rehabilitated from that mental 
condition.  Accordingly, I find that the security concerns raised under Criteria H and J remain 
unresolved. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H and J.  I 
find that unmitigated security concerns remain under both of these criteria.  Accordingly, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, I find that 
the Individual's security clearance should not be restored at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 16, 2009 
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    January 5, 2010 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 20, 2009 
 
Case Number:   TSO-0807 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the Department of Energy’s (DOE) regulations set 
forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear Material.”1  In this Decision, I will 
consider whether, on the basis of the testimony and other evidence in the record of this proceeding, 
the individual’s access authorization should be restored. As discussed below, after carefully 
considering the record before me in light of the relevant regulations, I have determined that the DOE 
should not restore the individual’s access authorization at this time. 
 
I.  Background 
 
The individual has worked for a DOE contractor and held a DOE access authorization since 1988.  
The Local Security Office (LSO) conducted Personnel Security Interviews (PSIs) of the individual 
on August 2, 2006, Exhibit 8, and July 24, 2008, Exhibit 6, after which it referred the individual for 
an evaluation by a DOE consultant-psychologist (DOE psychologist). Exhibit 7. The DOE 
psychologist examined the individual on April 8, 2009, and subsequently issued a report.  Id.  The 
LSO ultimately determined that the derogatory information concerning the individual created a 
substantial doubt about his eligibility for an access authorization, and that the doubt could not be 
resolved in a manner favorable to him. Accordingly, the LSO proceeded to obtain authority to initiate 
an administrative review proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access authorization.  
Specifically, the DOE characterized this information as indicating that the individual has been, or is, 
a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.  Exhibit 2 (citing 10 C.F.R. 
§ 710.8(j)). 
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  The 
individual requested a hearing, and the LSO forwarded the individual’s request to the Office of 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 

access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a). 
Such authorization will be referred to variously in this Decision as access authorization or security clearance. 
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Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer on August 
31, 2009. 
 
At the hearing in this matter, I took testimony from the individual, three of his friends, a psychiatrist 
who examined the individual and testified on his behalf, and the DOE psychologist.  Prior to the 
hearing, the DOE Counsel submitted eight exhibits and the attorney for the individual presented two 
exhibits.  Subsequent to the hearing, the DOE Counsel submitted a copy of the individual’s 
investigative file that was obtained from the U.S. Office of Personnel Management (OPM), and 
copies of the following questionnaires that had been completed by the individual: Personnel Security 
Questionnaires dated August 3, 1982, and June 9, 1988; a Questionnaire for Sensitive Positions dated 
September 16, 1994; a Questionnaire for National Security Positions (QNSP) dated February 25, 
2005; and portions of a QNSP dated March 26, 2008.  For ease of reference, I have marked these 
documents Exhibits 9 through 14, respectively. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered in 
this case and the testimony of the witnesses presented at the hearing.  After due deliberation, I have 
determined that the individual’s access authorization should not be restored.  The specific findings 
that I make in support of this decision are discussed below. 
 
II.  Analysis 
 
 A.  The Basis for the DOE’s Security Concerns 
 
As the basis for security concerns under 10 C.F.R. § 710.8(j) (Criterion J), the Notification Letter 
cites the report of the DOE psychologist, in which he diagnosed the individual with alcohol abuse 
under criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text 
Revised (DSM-IV-TR).  The Notification Letter quoted extensive portions of the report, which 
included the following observations of the psychologist, based upon his review of the transcripts of 
the 2006 and 2008 PSIs, the individual’s 2008 QNSP, and the OPM investigative file:2  
 

(1) The individual’s ex-wife alleged that the individual was a “functional alcoholic.” 
 
(2) He “has a history of ten or more charges and arrests for DUI, public intoxication, 
domestic violence, and reckless operations.” 
 
(3) He “reports that he has, in the past, been arrested for driving under the influence three 
times." 
 
(4) He “has a history of habitual alcohol abuse . . . .” 

                                                 
 2 Though the individual was not given access to the OPM investigative file and 2008 QNSP until they were 
submitted by DOE Counsel after the hearing in this matter, the Notification Letter did provide the individual with 
full notice of the alleged facts upon which it relied.  Nonetheless, I requested that the DOE Counsel submit for the 
record documents upon which the allegations in the Notification Letter were based, since such documents could aid 
in the resolution of any factual disputes.  Email from Steven Goering, OHA, to DOE Counsel and Attorney for 
Individual (October 26, 2009). 
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(5) He admitted violating “a standing court order that restrains [him] from drinking any 
alcoholic beverage until November 5, 2009, . . . .” 
 

Exhibit 2 at 4 (Enclosure 1). 
 
The excessive consumption of alcohol raises security concerns because that behavior can lead to the 
exercise of questionable judgment and the failure to control impulses, and can raise questions about a 
person’s reliability and trustworthiness.  Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House (Adjudicative Guidelines) at ¶ 21.  The remainder of 
this decision will focus on whether these legitimate concerns have been resolved, i.e., whether the 
risk of the individual drinking alcohol to excess in the future is low enough that granting his 
clearance would not endanger the common defense and security and would be clearly consistent with 
the national interest. 
 

 B.  Whether the Security Concerns Have Been Resolved 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  Under the Part 710 
regulations, the Hearing Officer is directed to make a predictive assessment as to whether granting or 
restoring access authorization "would not endanger the common defense and security and would be 
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).   
 
“In resolving a question concerning an individual's eligibility for access authorization,” I must 
consider: 
 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the 
conduct, to include knowledgeable participation; the frequency and recency of the 
conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential 
for pressure, coercion, exploitation, or duress; the likelihood of continuation or 
recurrence; and other relevant and material factors. 

 
10 C.F.R. § 710.7(c).   
 
Having considered all of the above factors, I address below those which I find to be most relevant to 
the present case.  I first discuss certain discrepancies in the record regarding the nature, extent, and 
frequency of the individual’s past alcohol consumption and the problems it caused him.  I then 
address the issues of rehabilitation or reformation, and the likelihood of recurrence of the individual’s 
excessive alcohol consumption. 
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  1.  The Nature, Extent, and Frequency of the Individual’s Past Alcohol   
   Consumption 
 
   a.  Alleged Violation of November 2004 Court Order 
 
In his report, the DOE psychologist alleged that the individual admitted violating “a standing court 
order that restrains [him] from drinking any alcoholic beverage until November 5, 2009, . . . .”  
Exhibit 7 at 4.  This allegation appears to be based upon a reference in the individual’s OPM 
investigative file, Exhibit 9 at 42, to a “protection order” issued in response to a petition filed by the 
individual’s ex-wife on November 5, 2004.  While a copy of the order was not submitted for the 
record by the DOE Counsel, the individual’s attorney provided a copy of a November 23, 2004, order 
of the court, bearing the same docket number as that referenced in the OPM file with respect to the 
November 5, 2004, petition.  This order states that the court is dismissing its November 5, 2004, 
order at the request of the petitioner.  Exhibit B.   
 
Subsequent to the hearing, the DOE counsel acknowledged that “there appears to be no basis in the 
record for finding that the individual had a continuing obligation to abstain from alcohol after the 
issuance of the Dismissal dated November 23, 2004.”  Email from DOE Counsel to Steven Goering, 
OHA (December 21, 2009).  The individual testified at the hearing that he was never served with the 
November 5, 2004, order, Hearing Transcript [hereinafter Tr.] at 53, and the DOE has not alleged 
that the individual violated the order during the eighteen days it was in effect.  As such, I find that 
any concern raised by the individual’s alleged violation of the order has been resolved.  
 
   b.  Alleged Alcohol-Related Charges and Arrests 
 
The DOE psychologist alleged in his report that the individual “has a history of ten or more charges 
and arrests for DUI, public intoxication, domestic violence, and reckless operations.”  Exhibit 7 at 3.  
In his hearing testimony, however, the DOE psychologist did not explain how he arrived at a finding 
of “ten or more charges” and stated that “it is not helpful in retrospect as I look at the report to throw 
out a number.”  Id. at 126.  In reviewing the same documents as did the DOE psychologist, I find 
recorded the following charges: 
 

Reckless Operation (April 1999, Found Guilty, August 1999).  Exhibit 9 at 38, 77. 
Stop Sign (April 1999, Dismissed, August 1999).  Id. 
Domestic Violence (August 1998, Dismissed, November 1998).  Id. at 38, 77-78. 
DUI (May 1992, Pled No Contest, Found Guilty).  Id. at 38, 78, 115. 
Driving Left of Center (May 1992).  Id. at 78, 115. 
Assault (May 1989).  Id. at 116-17. 

 
At the hearing in this matter, the individual offered the testimony of a psychiatrist who examined him 
prior the hearing, and produced a report in which he, among other things, noted that the individual 
was cited in March 2006 for operating a vehicle while impaired.  Exhibit A at 5.  The individual 
testified that, in this instance, he drank enough beer to “blow over the limit.”  Tr. at 59.  He further 
testified that when he appeared in court, the arresting officer did not appear, and the prosecutor in the 
case offered to “drop the DUI” if the individual pled guilty to a lesser offense.  Tr. at 72.  
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Not all of the charges listed above ostensibly involve the individual’s use of alcohol.  Regarding the 
May 1989 assault charge, the individual testified at the hearing that he did not “think” there was 
alcohol involved in the incident resulting in the charge, Tr. at 85, while the notes of a July 1989 OPM 
interview of the individual’s first wife recorded her description of the individual during the incident 
as “obviously intoxicated and not in good control of his motor skills.”  Exhibit 9 at 158.  With regard 
to the 1998 domestic violence charge, the DOE does not allege that the underlying incident involved 
the individual’s use of alcohol.  The individual testified that the incident took place early in the 
morning and that he had had nothing to drink.  Tr. at 85.   
 
Finally, the individual has admitted that the incident leading to the 1999 charge of reckless operation 
involved his use of alcohol, id. at 56, and that he originally was issued a “ticket” for DUI, but that he 
was told he would receive “four points on my license and not lose my license if I would sign for 
taking a reckless operation, and I took that.”  Id. at 80.  When I asked the individual if he had “a buzz 
going” during the 1999 incident, he replied, “Yes, I would say so. But it wasn't intoxicated. Just you 
could feel it. Is that what you mean? I wasn't drunk.”  Id. at 83. 
 
   c.  Hearing Testimony Regarding Individual’s Use of Alcohol 
 
The individual testified that he has not consumed alcohol since July 4, 2009.  Id. at 62.  “Before I 
would drink one or two beers when we would play cards . . . .”  Id.  This testimony was corroborated 
by that of the individual’s associates who testified at the hearing.  Id. at 28, 35, 43.  Two of these 
witnesses have been playing cards one or two nights a week with the individual for the past one-and-
a-half to three years.  Id. at 27, 33, 34.  These witnesses testified that, when the individual did drink 
at games, he would have about one to three beers, and neither saw him drink to excess.  Id. at 28, 
36, 38.   
 
The other witness testified that he has known the individual for about eight years, sees him about 
twice a week, and talks to him on the phone about four times a week.  Id. at 41-42.  He stated that he 
has never known the individual to drink to excess and has never seen him drunk.  Id. at 43, 44.  When 
asked whether he knew the individual “to have a reputation for being a heavy drinker,” this witness 
responded, “No, not here recently. . . .  Maybe years ago I heard a little bit about it.”  Id. at 44.  When 
asked what he had heard, he stated that when he first met the individual he had heard that “he drank a 
few beers.  He liked to drink some beers.”  Id. at 44-45. 
 
With the exception of one instance prior to his May 1992 DUI arrest, the individual does not admit to 
a history of heavy drinking.  Id. at 83; Exhibit A at 4.  Instead, in his testimony, the individual stated 
that, prior to spring of 2006, he would have two to three beers a couple of times a week.  Id. at 65-66.  
In the spring of 2006, the individual testified that he suffered an injury at work, and was put on pain 
medications for 18 or 19 months, during which time he “didn’t drink anything because you can’t.”  
Id. at 65.  After this, but prior to July 4, 2009, as noted above, the individual would drink “one or two 
beers” when playing cards.  Id. at 62.  This testimony is generally consistent with the history the 
individual provided as reported by the DOE psychologist and the psychiatrist who evaluated the 
individual prior to the hearing.  Exhibit A; Exhibit 7.  The testimony is also largely consistent with 
the individual’s statements in the 2006 and 2008 PSIs, Exhibits 6 and 8, though, as noted by the DOE 
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counsel at the hearing, Tr. at 76-77, the individual admitted drinking four or five beers prior to the 
2006 incident that lead to a DUI charge.  Exhibit 6 at 26.   
 
  2.  Rehabilitation, Reformation, and Likelihood of Recurrence  
 
When I asked the individual at the hearing what led to his decision to quit drinking on July 4, 2009, 
he stated that he  
 

started thinking about this job here and the trouble it caused me before. I was just 
tired of it. I just made my mind up that I wasn't going to do it anymore. So I haven't. 
My goal is to not do it. It's just too harmful and expensive. It's not socially 
acceptable, and my clearance and my job mean more than that to me.   

 
Tr. at 83-84.  The individual has not reported seeking any treatment or counseling since that time, nor 
support through a group such as Alcoholics Anonymous (AA). 
 
As noted above, the DOE psychologist authored a report in which he diagnosed the individual with 
alcohol abuse under criteria set forth in the DSM-IV, and he stood by that diagnosis in his hearing 
testimony.  Exhibit 7; Tr. at 159.  The DOE psychologist did not doubt the individual’s statement that 
he has not consumed alcohol since July 4, 2009.  “I think he made that statement with absolute 
sincerity.”  Tr. at 140.  However, he testified that he did not “see any structure going forward that 
would be sufficient to maintain abstinence, let alone sobriety. . . .  I don't doubt the sincerity of the 
statement. I just don't think it is sustainable.”  Id. at 140-41.  Thus, the DOE psychologist testified 
that he thought that the individual has “an 80 percent chance of going back drinking within a year the 
way things are currently structured.”  Id. at 165.  When asked whether that meant the individual 
would drink to excess, he replied that “[i]t will return that way is my experience. . . .  [T]he numbers 
we typically see are at least 90 percent go back to drinking the way they were drinking, and then 
there's about 10 percent that don't. Those are not very good numbers.”  Id. at 165, 167. 
 
In contrast to the opinion of the DOE psychologist, the psychiatrist who evaluated the individual 
testified that he could not diagnose the individual with any disorder under the DSM-IV.  Tr. at 98.  
“[H]e met one out of four of the criteria, and I could not conclude that he suffered from alcohol abuse 
except on three isolated incidents over 20 years.”  Id. at 99.  The psychiatrist found it significant that 
the individual had fought for and won custody of his seven-year-old child, and that he assumed 
$50,000 in credit card debt incurred by his ex-wife, and paid off the debt with regularly monthly 
payments over five years.  Id. at 96, 97.  “I've never seen a man who suffered from a serious alcohol 
problem who would assume that kind of responsibility and commitment and fulfill it because people 
who drink can't manage money. They are often not able to be honest in what they do. They don't 
keep promises.”  Id. at 97.  When asked his opinion of the risk that the individual will use alcohol to 
excess in the future, the psychiatrist rated it at “probably something under 10 percent. I think he is 
sufficiently frightened.”  Id. at 115.  The psychiatrist did not think the individual needs treatment, but 
rather that “he's probably done for himself what clinicians strive to help patients do, what AA tries to 
help people do, which is to stop drinking. I think that's the cure.”  Id. at 120. 
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What appears to primarily account for the difference of both diagnosis and prognosis between these 
two experts is their underlying assumptions as to the individual’s history of alcohol use.  The 
psychiatrist acknowledged that, even “looking at exactly the same facts, yes, we could disagree, but I 
don't see that we're looking at the same facts. I think we based our conclusions on different 
information.”  Id. at 113.  The psychiatrist sees the individual’s problematic use of alcohol as limited 
to “three isolated incidents over 20 years.”  Id. at 99.  I asked the psychiatrist whether it was 
reasonable to presume that, outside of the three instances where the individual was charged in 
relation to drinking and driving, there were other similar instances where the individual drank and 
drove, but was not caught.  The psychiatrist responded that,  
 

[w]ithin the world of probabilities, that's a probability. When we look at the totality, 
when we seek other sources of information, including independent witnesses, we 
don't see any problem coming from those witnesses, we don't see any problem at 
work. We don't see any other things. Of course, yes, it's possible. But, you know, one 
has to give somebody the benefit of the doubt.  

 
Id. at 115-16. 
 
For his part, the DOE psychologist echoed the testimony of the psychiatrist as to the “difference of 
opinion in terms of this issue that we're calling infrequent incidents versus overall pattern.”  
Id. at 137.  The psychologist noted his opinion that “there was significant minimization,” id. at 136, 
and that what pulls him “to the side of concern is, you know, I'm saying, look, this feels like tip of 
the iceberg is what I'm saying, and what you're saying is, no, we're seeing the whole thing.”  Id. at 
146.  Thus, the DOE psychologist agreed that if he were to take the individual’s “testimony as 
factual, then over a 12-month period there would not be sufficient evidence to give that diagnosis [of 
alcohol abuse]. I gave that diagnosis based on my clinical opinion that what I was getting was not the 
full picture.”  Id. at 158. 
 
  3.  Hearing Officer Evaluation of Evidence  
 
My decision in this case turns in large part on the credibility of the individual.  In the end, I am left 
with considerable doubts as to whether the individual’s problematic use of alcohol is limited to just 
three isolated incidents over a twenty-year period.  First, I believe it is reasonable to presume that the 
individual drove while intoxicated on more occasions than just the three in which that behavior 
resulted in legal problems.  The psychiatrist who evaluated the individual admitted this as a 
“probability,” but contended that the individual should be given the “benefit of the doubt.”  In these 
proceedings however, I am directed to resolve “[a]ny doubt as to an individual's access authorization 
eligibility . . . in favor of the national security.”  10 C.F.R. 710.7(a).  As such, a “comprehensive, 
common-sense” evaluation of the evidence presented, id., must take into consideration the likelihood 
that these three incidents were not isolated occurrences. 
 
In addition, what is more troubling to me in assessing the individual’s credibility are the occasions 
where the individual has failed to report derogatory information to the DOE, or at best portrayed that 
information in a way that ignored its relationship to his use of alcohol.  First, in his February 2005 
QNSP, the individual failed to report his August 1998 domestic violence charge, though the 
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questionnaire required him to report being charged with any offense (aside from minor traffic 
offenses) within the last seven years.  Exhibit 13 at 7.  When asked in his 2006 PSI why he failed to 
report the charge, he admitted having to appear in court and being told “this will all be dropped if 
you go to these classes,” but still offered no explanation for failing to report the charge, other than 
stating that usually “they come and arrest you or send you something like that.  They never did that.”  
Exhibit 8 at 21. 
 
Second, the individual’s OPM file indicates that an investigator contacted him on April 14, 2006, less 
than three weeks after he was charged with DUI.  The investigator’s notes nowhere indicate that the 
individual reported the charge, but instead reflect the individual’s statement that he “has never been 
intoxicated except for the one time” of his 1992 DUI, “never before or since.”  Exhibit 9 at 45.  Later 
that year, during his August 2006 PSI, the interviewer mentioned several times the importance of 
reporting on his questionnaires charges for any offenses, whether or not he was convicted.  Exhibit 8 
at 19-23.  Yet, throughout a discussion of his use of alcohol, the individual never revealed his March 
2006 DUI charge.  Id. at 23-28; see also id. at 14 (in discussing past charges, the individual stated 
that he had “DUI and a Reckless Op,” referencing only his 1992 and 1999 offenses).  Moreover, after 
stating that his last drink was in March 2006, the individual was asked directly, “you don’t drink and 
drive?”  Id. at 26.  The individual replied, “No.”  Id.  Later in the interview transcript appears the 
following exchange: 
 

Q: If we do a further investigation they're not gonna find out that you've been arrested 
three or four more times? 
 
A: No, sir. 
 
Q: Those are the only ones that we know about and that's the only ones that there are? 
 
A: Yeah. 

 
Id. at 28. 
 
Finally, in his March 2008 QNSP, the individual reported only the lesser offense for which he was 
convicted in March 2006, failing to mark a box that would a have identified this offense as alcohol-
related, and failing to report the dismissed March 2006 charge of DUI.  Further, in his July 2008 PSI, 
there is no discussion of the March 2006 incident as being alcohol-related.  Exhibit 6. 
 
Because copies of the 2008 QNSP and the OPM file were not submitted until after the hearing in this 
matter, I offered the individual an opportunity to submit a statement explaining his failure to report 
his 2006 DUI charge in the OPM interview, in the two PSIs, or on the 2008 QNSP.  Email from 
Steven Goering, OHA, to Attorney for Individual and DOE Counsel (December 21, 2009).  The 
individual’s attorney responded that the individual did not believe the March 2006 incident was 
alcohol-related and that he pled to an reduced offense, rather than DUI.  Email from Attorney for 
Individual to Steven Goering, OHA (December 23, 2009).  However, I find it difficult to believe that 
the individual did not recognize as alcohol-related an incident that occurred after he had consumed 
up to four or five beers, Exhibit 8 at 26, in which incident the individual admits to have been drinking 
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and driving, Tr. at 76, and after which the individual was charged with DUI, albeit having the charge 
dismissed based on a plea agreement after “the arresting officer did not show.”  Id. at 72. 
 
It is also worth noting that the individual failed to report the 2006 DUI charge on his March 2008 
QNSP despite having been told several times during his 2006 PSI that the form required him to 
report charges for any offenses related to alcohol or drugs, whether or not he was convicted.  Exhibit 
8 at 19-23.  Moreover, in his July 2008 PSI, the individual was specifically told that the question 
“doesn't mean if you, were initially charged, and then it was reduced then you don't have to list it.”  
Exhibit 6 at 15.  Yet, the individual did not offer to correct, at that time, his omission of the 2006 
DUI charge from his March 2008 QNSP. 
 
There is no disagreement between the two experts who testified in this case as to whether the 
individual’s use of alcohol has caused him problems.  Tr. at 106.  To his credit, the individual has 
recognized this as well, and has resolved to abstain from drinking as a result.  Tr. at 83-84.  The 
major point of contention in this case is the extent of the individual’s past problems and what the 
individual must do to give adequate assurance that he will not return to problematic drinking.  On 
this point, I agree with the DOE psychologist.  I believe that the individual’s past abuse of alcohol is 
likely more extensive than the individual is willing to admit, whether or not that is due to a conscious 
effort on the part of the individual to conceal his past problems.  I am therefore not convinced that, 
without a more extended period of abstinence and/or some more formal treatment or support, the risk 
of the individual drinking alcohol to excess in the future is low enough that restoring his clearance 
would not endanger the common defense and security and would be clearly consistent with the 
national interest. 
 
III.  Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the possession 
of the DOE that raises security concerns under Criterion J. After considering all the relevant 
information, favorable and unfavorable, in a comprehensive common-sense manner, including 
weighing all the testimony and other evidence presented at the hearing, I have found that the 
individual has not brought forth evidence to mitigate sufficiently the security concerns advanced by 
the LSO.  I therefore cannot find that restoring the individual’s access authorization would not 
endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I have determined that the individual’s access authorization should not be restored. The 
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at10 
C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
Date: January 5, 2010 



1/ Decisions issued by the Office of Hearings and Appeals (OHA),

with names and other personal identifying information deleted, are

available on the OHA website located at http://www.oha.doe.gov .

The text of a cited decision may be accessed by entering the case

number of the decision in the search engine at

http://www.oha.doe.gov/search.htm .

* The original of this document contains information which is

subject to withholding from disclosure  under 5 U.S.C. § 552. 

Such material has been deleted from this copy and replaced with

XXXXXX’s. 

                       December 31, 2009

                      DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: August 20, 2009

Case Number: TSO-0808

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R.

Part 710, entitled "Criteria and Procedures for Determining

Eligibility for Access to Classified Matter or Special Nuclear

Material."  As explained below, it is my decision that the

individual should not be granted an access authorization at this

time. 1/  

I.  BACKGROUND

The individual has worked for Department of Energy (DOE)

contractors since 2003, and has worked for his current DOE

contractor employer since May 2007.  The individual’s employer

requested that he be granted an access authorization and in

September 2007, the individual submitted a Questionnaire for
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2/ In his Report, the DOE-consultant Psychologist recommended

that the individual abstain from drugs and alcohol, attend an

intensive outpatient program transitioning to regular Alcoholics

Anonymous (AA) meetings and working with an AA sponsor.  He also

recommended that the individual be in psychotherapy with goals to

develop alternative ways to manage his anxiety and depression.

Report at 13-14.

National Security Positions (the 2007 QNSP) to the DOE.  Based on

information reported on the 2007 QNSP, the DOE conducted a

Personnel Security Interview with the individual in May 2008 (the

2008 PSI).  In addition, the individual was evaluated in January

2009 by a DOE-consultant psychologist (the DOE-consultant

Psychologist), who issued a Psychological Evaluation Report (the

Report) containing his conclusions and observations.  

In July 2009, the Manager of the DOE area office where the

individual is employed (the Manager) issued a Notification Letter
to the individual.  Enclosure 1 to this letter, which is entitled
“Information Creating a Substantial Doubt Regarding Eligibility for
Access Authorization,” states that the individual’s behavior has
raised security concerns under 10 C.F.R. § 710.8(f), (h), (j), (k)
and (l) of the regulations governing eligibility for access to
classified material (Criteria F, H, J, K and L).  

With respect to Criterion F, Enclosure 1 identifies information

indicating that the individual deliberately misrepresented,

falsified, or omitted significant information from a 2003 QNSP when

he failed to list several medications that he had been prescribed

for depression, and when he expressed confusion at his 2008 PSI

after he was asked when he last used illegal drugs. 

The Notification Letter next finds that in January 2009, the DOE-

consultant Psychologist opined that the individual suffers from a

social anxiety disorder and major depression, recurrent severe, and

is credibly diagnosed with substance abuse and alcohol dependence

(Criterion J).  He concluded that these conditions cause or may

cause a significant defect in judgment or reliability

(Criterion H). 2/    

The Notification Letter also finds that in 2004, the individual

tested positive for Benzodiazepines, specifically linked to a

sedative, but denied illegal drug use.  At a subsequent 2004 PSI,

the individual admitted to using cocaine and a friend’s

prescription sedative immediately prior to this drug test.  The

Notification Letter concludes that the individual’s positive drug
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test and admissions raise a concern about illegal drug use.

(Criterion K).  

Finally, the Notification Letter finds that the individual’s

conduct in not providing accurate and complete information to the

DOE about his admitted use of illegal drugs raises concerns about

unusual conduct and honesty. (Criterion L).

Enclosure 2 to July 2009 Notification Letter, citing 2008 PSI and
2008 Psychological Evaluation Report.

II.  THE NOVEMBER 2009 HEARING 

On July 28, 2009, the individual requested a hearing (hereinafter

“the hearing”) to respond to the concerns raised in the

Notification Letter.  At that time, he asserted that he has not

intentionally lied to the DOE about anything, but his social

anxiety makes him uncomfortable and affects his ability to function

in interview situations.  He also stated that he has made numerous

bad decisions earlier in his life by taking or discontinuing

medications without medical advice, but that his social anxiety

issues made him hesitant to seek help from others.  He stated that

he has now established his own, supportive family and has strong

relations with his co-workers.  Finally, he expressed a willingness

to undertake counseling or a step program “if that is what is

recommended.”  July 28, 2009, letter from the individual to the

Manager of Personnel Security at his DOE regional office.  At a

September 10, 2009, conference call in this proceeding, the

individual stated that he intended to immediately enter alcohol

treatment in order to address some of the DOE’s concerns.

At the hearing convened in this matter in November 2009, testimony

was received from nine persons.  The DOE presented the testimony of

the DOE-consultant Psychologist.  The individual, who was not

represented by counsel, testified and presented the testimony of

his substance abuse counselor (the individual’s counselor), his

wife, his father, his mother, his supervisor, and a co-worker.

III.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).
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The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."  10

C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).

See also 10 C.F.R. § 710.7(c).

IV.  ANALYSIS

The testimony at the hearing focused on the individual’s recent

efforts to abstain from alcohol and to participate in recovery

activities.  In this regard, testimony focused on the length of

time in recovery necessary for this individual to establish that he

is at low risk for relapsing into the misuse of alcohol.  As the

medical experts viewed the individual’s recovery activities as

impacting and potentially mitigating the DOE’s criteria F, K and L

concerns, I will begin my analysis with a discussion of the

individual’s alcohol rehabilitation activities and the treatment of

his mental conditions.  

A.  The DOE’s Criteria H and J Concerns

In his testimony at the hearing, the individual stated he now

recognizes that he has a problem with alcohol and needs assistance

to stop drinking over the long term.  TR at 115.  He testified that

he tended to consume alcohol at home by himself, and that he would

drink more than he intended.  He stated that he believes that the

DOE-consultant Psychologist’s Report is accurate, and that he
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3/ The individual testified that he did not receive the DOE-

consultant Psychologist’s Report until after he decided during the

September 10, 2009, telephone conference call in this proceeding to

seek treatment for his alcohol problem.  TR at 140.

intends to do his best to abstain from alcohol.  TR at 115. 3/  

He stated that his first session with his counselor was on

September 22, 2009, that they have now had five or six sessions,

and that he intends to consult with him on a weekly basis for as

long as his counselor believes that it is necessary.  TR at 113-

114, 127.   He testified that the counselor has directed him to

join Alcoholics Anonymous (AA), and advised him to attend 90

meetings in 90 days.  The individual stated that the first week or

two, he “eased into” the AA program, but that he now is trying to

attend AA meetings five times a week, and is studying the “Big

Book” of AA.  He stated that his wife has been very supportive

about his frequent attendance at evening AA meetings.  He stated

that he now is “warming up” to the meetings and now talks to a few

of the participants after the meetings.  He stated that he has not

yet picked an AA sponsor.  TR at 130-136.

The individual testified that going to AA meetings and trying to

quit drinking have made him realize how much of an problem he has

had.  TR at 130.  He testified that the effort needed for him to

abstain from alcohol caught him by surprise, and that weekends are

the most difficult because he used to consume beer while he

watched football on television.  TR at 131.  He stated that he

began to abstain in late September, but had a slip-up, and that his

sobriety date is now October 23, 2009.  TR at 137.

At the hearing, the individual testified that he would begin to

maintain a written record to verify his attendance at AA meetings.

TR at 170-171.  In a post-hearing FAX submitted by the individual

on November 18, 2009, an attendance sheet indicates that the

individual attended seven AA meetings during the ten-day period

from November 8 through November 17, 2009.

The individual’s counselor testified that he agreed with the DOE-

consultant Psychologist that the individual suffers from social

anxiety disorder, recurrent depression, and  alcohol dependence.

He also agreed with recommendations in the DOE-consultant

Psychologist’s report that the individual needs to maintain

abstinence from alcohol, be actively involved in AA, and receive

on-going counseling to address his anxiety and depression.  TR at

36-37.  He stated that he has told the individual that he should

view his AA involvement and sobriety as a one or two year process,
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and that he and the individual should meet weekly to deal with his

depression, anxiety and social discomfort.  TR at 39-40.  He

testified that the individual seems to be willing to do the best he

can under the circumstances to engage in AA and counseling.  He

stated that the individual is not taking medication for his

depression and anxiety, and that it may not be necessary for him to

receive medication if his abstinence and his counseling improves

his mood.  He stated that he would reassess the need for medication

after sixty days.  TR at 42-43.

In the administrative review process, it is the Hearing Officer who

has the responsibility for deciding whether an individual with

alcohol problems has established rehabilitation or reformation. See

10 C.F.R. § 710.27.  The DOE does not have a set policy on what

constitutes rehabilitation and reformation from alcohol diagnoses,

but instead makes a case-by-case determination based on the

available evidence.  Hearing Officers properly give a great deal of

deference to the expert opinions of psychologists and other mental

health professionals regarding the likelihood of relapse. See,

e.g., Personnel Security Hearing, Case No. VSO-0027 (1995) (finding

of rehabilitation); Personnel Security Hearing, Case No. VSO-0015

(1995) (finding of no established rehabilitation).    

As an initial matter, I find that the testimony and evidence

presented at the hearing provides sufficient corroborative support

for the individual’s assertion that he has been abstinent from

alcohol since October 23, 2009, less than two weeks prior to the

hearing, and currently is participating in rehabilitation

activities.  The individual’s wife testified that the individual is

seeing his counselor weekly, is attending AA meetings, and has

abstained from alcohol for about three weeks.  TR at 17, 29-31.

His counselor also testified that the individual reported to him

that he is maintaining abstinence and attending AA meetings.  TR at

40-42, 58-59.  The individual’s parents and his supervisor also

testified that the individual has told them that he is attending AA

meetings and abstaining from alcohol.  TR at 92, 105, 73. 

However, I find that the individual has not completed all of the

steps necessary achieve rehabilitation.  At the hearing, the

individual’s counselor testified that he would need to counsel the

individual for at least six months before he could assess when the

individual would be at a low risk for relapse into alcohol

dependence.  He stated that six months of dedicated involvement in

AA and counseling would confirm that the individual will move

forward in a positive direction.  TR at 55-57.  
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After hearing the testimony of the individual and his witnesses,

DOE-consultant Psychologist testified that he is quite hopeful for

the individual because he appears to be sincerely and credibly

starting off the right way with his recovery, and is reporting the

experiences with recovery that you would expect from someone being

honest and truthful.  TR at 145.  He stated that the treatment

program described by the individual’s counselor fully meets the

recommendations made in his Report.  TR at 150.  He testified that

if this individual maintains his abstinence recovery activities for

six months, that will be “a good benchmark” for assessing whether

the individual has the commitment to achieve long-term sobriety.

TR at 154-155.  He stated that the individual currently is in

“early, partial” remission from alcohol dependence due to his

recent relapse, but that if he maintains his sobriety for six more

months, he will achieve “sustained remission” from alcohol

dependence.  TR at 157-158. 

I agree with the conclusion of these two medical professionals that

the individual has made a good start on his recovery program.  My

positive assessment of the individual’s demeanor and of the

evidence presented at the hearing convince me that the individual

is committed to his ongoing sobriety, and that he has begun the

process of developing the personal skills and support network

necessary to maintain his sobriety and to avoid relapses.  However,

as of the date of the hearing, the individual had completed only

five weekly counseling sessions, less than a month of attendance at

AA meetings, and less than two weeks of sustained abstinence.

Clearly, this brief period of abstinence and rehabilitation

activity is not sufficient to place the individual at a low risk of

relapse into alcohol misuse.  Both medical professionals agreed

that the individual must maintain abstinence and participate in

recovery activities for at least six months before they could

assess him to be at low risk for relapse.  I therefore conclude

that the individual has not yet established rehabilitation and

reformation from his alcohol dependence.

With regard to the DOE-consultant Psychologist’s diagnoses of

social anxiety disorder, and major depression, recurrent severe

(Criterion H), I find that the DOE-consultant Psychologist

testified that he approved of the individual’s counselor’s approach

in treating those conditions.  That approach involved assessing the

need for medication after the individual has been abstinent from

alcohol for sixty days.  Accordingly, the individual has not yet

established that these conditions are in remission and will not be

likely to affect his judgment and reliability.  I therefore

conclude that the individual has not mitigated the DOE’s

Criterion H and J concerns.  
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4/ Oxazepam is a benzodiazepine that is the active ingredient in

Serax, a medication used to treat anxiety and alcohol withdrawal.

The record in this proceeding does not indicate that the individual

ever was questioned by the DOE concerning whether he had a

prescription for Serax prior to the 2004 drug test. 

5/ Lortab is a prescription pain medication that is comprised of

the narcotic pain reliever hydrocodone and the over-the-counter

painkiller acetaminophen.

B.  The DOE’s Criterion K Concerns

As discussed above, the Notification Letter finds that in 2004, the

individual tested positive for benzodiazepines, specifically linked

to a sedative, but denied illegal drug use.  At his 2004 PSI, the

interviewer told the individual that he had tested positive for

oxazepam, which is a form of benzodiazepine.  2004 PSI transcript

at 12.  At the hearing, the individual testified that he had not

ever heard of oxazepam and cannot provide any explanation about it.

TR at 116. 4/    

At his 2004 PSI, the individual was told that he had tested

positive for controlled substances, and he admitted to taking two

Lortabs three or four days before his drug test, and to using

cocaine the weekend prior to his drug test.  2004 PSI at 11-13. 5/

At the hearing, the individual testified that in 2004, he was

helping his ex-girlfriend move out of his house, and hurt his back

moving furniture.  He stated that he took some Lortab prescription

pain reliever that his ex-girlfriend offered to him.  He stated

that he has had his own prescription for Lortabs “a couple of

times”, so he “just didn’t think anything of it” to take the

Lortabs.  While he admitted that he had no prescription for the

Lortabs that he consumed prior to the 2004 drug test, he asserted

that he has not taken prescription medication prescribed for others

either before or since this one incident.  TR at 116.  

The individual testified that his use of cocaine at a bar in 2004

was an isolated event.  He stated that he was making an effort to

overcome his social anxiety disorder by going out to a bar and

being sociable.  He testified that he had just ended a five-year

relationship with his ex-girlfriend and helped her move out, and he

did not want to sit at home alone.  He stated that he only went to

the bar a few times, and he only tried cocaine once.  He stated

that this incident occurred before he met his wife.  TR at 110-112,

115-117.  His wife testified that she has never known the



- 9 -

individual to use illegal drugs or to misuse prescription drugs.

TR at 20.

The individual’s counselor  testified that he does not believe that

the individual’s personality type would lead to an affinity for

cocaine, and believes that his use was probably a one-time event.

TR at 53.  The DOE-consultant Psychologist stated that the

individual had described to him the experience of someone who had

used cocaine and had a dreadful experience with it.  He stated that

he has heard this narrative from several people who experimented

with cocaine on one occasion, and he has no information that would

lead him to doubt that the individual is being factual about a one-

time use.  TR at 167.

At the hearing, the individual provided copies of the results of

two random drug screenings conducted by his employer on May 23,

2007 and March 9, 2009.  The individual tested negative for

marijuana, cocaine, amphetamines, opiates and PCP on both of these

tests.  Individual’s Hearing Exhibits 1 and 2.  In a post-hearing

submission, the individual forwarded an email from the drug testing

company used by his employer, indicating that they would create for

the individual a series of six to ten random tests for drugs and

alcohol over the six-month period from November 18, 2009 through

May 18, 2010.  See November 18, 2009 email from the individual to

the Hearing Officer and the DOE Counsel.

I find that the individual’s negative drug screens in May 2007 and

March 2009 provide some support for his assertion that he has not

used illegal drugs or misused prescription drugs since his use of

a friend’s Lortabs and a single use of cocaine in 2004.  The

testimony of his counselor and the DOE-consultant Psychologist also

support his contention that his experimental use of cocaine in 2004

was a one-time event.

However, in light of the individual’s serious problem with alcohol,

and his other diagnoses that could affect his judgment and

reliability, I believe that it would be premature to find that the

individual can be relied upon to exercise good judgment in

abstaining from illegal drugs or the misuse of prescription

medications.  The individual recently entered into a counseling

relationship aimed at addressing his social anxiety and depression.

A favorable prognosis by his counselor that his alcohol and mood

affect disorders are being treated effectively and at low risk for

recurrence is needed before I could conclude that the individual is

at low risk for experimenting with illegal drugs or misusing
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6/ See Adjudicative Guidelines for Determining Eligibility for

Access to Classified Information, Guideline H, Paragraph 26(d) at

http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf

(December 29, 2005)

prescription drugs.  Accordingly, I find that the individual has

not yet mitigated the DOE’s Criterion K concerns. 6/      

C.  The DOE’s Criterion F Concerns

In the Notification Letter, the DOE finds that the individual

received medication for depression from his doctor beginning in

2001, but that he failed to report this information on his 2003

QNSP.  The individual testified that he did not purposely try to

omit information from the QNSP.  TR at 123.  He stated that he

answered “no” to Question 21 on the 2003 QNSP that asked if he had

consulted with a “mental health professional (psychiatrist,

psychologist, counselor, etc.)”  because he was prescribed anti-

depressants by his general practitioner.  TR at 125.  He stated

that he first consulted with mental health counselors in about

2004.  TR at 126.  

I find that the individual made an understandable error when he

interpreted this question to be asking about consultations with

psychiatrists, psychologists or counselors rather than being

prescribed anti-depressants by his general practitioner.  I

conclude that the individual did not deliberately intend to deceive

the DOE when he answered “no” to this question. 

The Notification Letter finds that at his 2008 PSI, the individual

was evasive in explaining his decision to stop taking prescribed

anti-depressant medication while working at a remote location in

2006, and that he appeared “scattered in his thought processes”

when questioned about his past use of illegal drugs or misuse of

prescription drugs.  See Enclosure 1 to Notification Letter.  The

individual testified that his answers at his 2008 PSI were vague

and sometimes unresponsive, but that he was not deliberately

seeking to mislead the DOE.  He stated that he was in a highly

nervous state due to his social anxiety disorder, and it was

difficult for him to concentrate and to respond appropriately

during the interview.  At the hearing, the DOE-consultant

Psychologist stated that he believed that the individual’s

vagueness during his 2008 PSI was a result of his extreme social

anxiety.  He stated that in reading the interview, he believes that

the individual was too frightened to provide effective answers, and

that he was not dissembling or prevaricating.  He stated that the



- 11 -

individual was uncharacteristically honest on his psychological

testing, and the individual was “pretty straightforward” during

their January 2009 interview.  TR at 164-165.  The individual’s

counselor testified that it is common for people falling into

chemical dependency or substance dependency to rationalize or

minimize drug or alcohol use at first as an ego defense mechanism,

and to become more responsive as they recognize their problem.  He

stated that in their counseling sessions, the individual has been

pretty straightforward in acknowledging his substance abuse problem

and his need to address it.  TR at 51-52. 

Based on the medical experts’ testimony, I find that the

individual’s vague and conflicting responses at the 2008 PSI were

not deliberate, but were the result of his mental conditions and

his alcohol dependency.  Accordingly, I conclude that the

individual has mitigated the DOE’s Criterion F concerns that he

deliberately falsified or provided them with misleading information

in his 2003 QNSP and at his 2008 PSI.

  

D.  The DOE’s Criterion L Concerns

As noted above, the Notification Letter finds that the individual’s

conduct in not providing accurate and complete information to the

DOE about his admitted use of illegal drugs raises concerns about

unusual conduct and dishonesty.  As discussed above, I have

concluded that the individual did not deliberately lie to the DOE

when he failed to provide it with accurate and complete information

concerning his misuse of drugs.  However, the individual has not

yet mitigated the DOE’s concern that his judgment and reliability

will not be impaired in the future by a recurrence of alcoholism,

or depression, or that his social anxiety will permit him to

provide accurate and complete information during an interview.

Accordingly, until these concerns have been mitigated, I find that

the individual has not mitigated the concern that he may be

unreliable or engage in unusual conduct in the future.    

V. CONCLUSION

For the reasons set forth above, I find that the individual suffers

from social anxiety disorder and major depression subject to

Criterion H, and alcohol dependence subject to Criteria H and J;

has misused prescription and illegal drugs subject to Criterion K;

and has engaged in unusual conduct under Criterion L.  Further, I

find that the derogatory information under Criteria H, J, K and L

has not yet been mitigated by sufficient evidence of rehabilitation

and reformation.  I do find that the individual has mitigated the

DOE’s Criterion F concerns.  Accordingly, after considering all of
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the relevant information, favorable or unfavorable, in a

comprehensive and common-sense manner, I conclude that the

individual has not demonstrated that granting him an access

authorization would not endanger the common defense and would be

clearly consistent with the national interest.  It therefore is my

conclusion that the individual should not be granted an access

authorization.  The individual or the DOE may seek review of this

Decision by an Appeal Panel under the regulation set forth at 10

C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: December 31, 2009
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  August 28, 2009 
 
Case Number:  TSO-0810 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should be restored.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires him to hold a security clearance.  On November 7, 2008, the individual disclosed to the 
DOE that since July 2008, he had experienced periods of high anxiety and anxiety attacks.  
Exhibit (Ex.) 13.  He also disclosed that in October 2008, he got into his vehicle and began 
driving with the intention to commit suicide.  Id.  A subsequent report received by the Local 
Security Office (LSO) in January 2009 revealed that the individual had seen several psychiatrists 
from 2001 to 2008 and was prescribed various medications due to increasing anxiety.  Ex. 3 at 3.  
In order to resolve questions and obtain additional information, the LSO conducted a Personnel 
Security Interview (PSI or Ex. 18) with the individual in April 2009.  The PSI did not resolve the 
concerns and the LSO referred the individual to a DOE Consultant-Psychiatrist (DOE 
Psychiatrist) for a psychiatric evaluation. The DOE Psychiatrist evaluated the individual on 
June 2, 2009, and memorialized his findings in a report dated June 4, 2009.  (Psychiatric Report 
or Ex. 10).  Based on his findings, the DOE Psychiatrist diagnosed the individual as suffering 
from Major Recurrent Depression with features of Severe Anxiety and Panic Attacks, pursuant to 
the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, 
Text Revised (DSM-IV-TR).  Id. at 11-12.  The DOE Psychologist opined that this is a condition 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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which causes, or may cause, a significant defect in the individual’s judgment or reliability in the 
future, should treatment fail or life stresses worsen.  Id. at 12. 
 
On July 23, 2009, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold a 
security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of one potentially disqualifying criterion set forth 
in the security regulations at 10 C.F.R. § 710.8, subsection (h) (hereinafter referred to as 
Criterion H).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations by requesting an administrative review hearing.  On August 31, 2009, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of his wife.  The DOE Psychiatrist testified 
on behalf of the agency.  In addition to the testimonial evidence, the DOE submitted 20 exhibits 
into the record and the individual tendered two exhibits.3  
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites Criterion H as the sole basis for suspending the individual’s 
security clearance.  To support Criterion H, the LSO first cites the diagnosis of the DOE 
Psychiatrist that the individual meets the criteria set forth in the DSM-IV-TR for Major 
Recurrent Depression with Severe Anxiety and Panic Attacks.  Ex. 1 at 1.  In addition, the LSO 
cites the following information: (1) despite being hospitalized on three occasions for the 
psychiatric reasons from October 2008 to January 2009, the individual continues to have suicidal 
ideations and bouts of depression and anxiety; (2) in October 2008, the individual got into his 
vehicle with the intention of committing suicide and as a result of this incident, was admitted 
into a hospital for approximately six days; (3) the individual admitted that one day prior to the 
October 2008 incident, he began to contemplate suicide by overdosing in order to escape his 
anxiety; (4) in November 2008, he was admitted to a hospital for five days after his anxiety and 
suicidal thoughts returned; and (5) in January 2009, he was admitted into the hospital for five 
days after his anxiety and suicidal thoughts returned for a third time.  Id. at 1-2.  In addition, the 
LSO notes that the individual: (1) admitted that he experienced episodes of anxiety that would 
last for hours to days; (2) had in the past experienced sympathetic suicidal thoughts; and (3) 
stated that as a result of his anxiety, he missed or had to leave work early on numerous 
occasions.  Id. at 2. 
  

                                                 
2 Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychologist or licensed clinical psychiatrist, causes or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h). 
   
3 The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  Documents 
submitted by the individual shall be cited as “Ind. Ex.”   
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I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H.  A mental illness such as Major 
Recurrent Depression can impair judgment, reliability, or trustworthiness.  See Guideline I of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Revised Adjudicative Guidelines).   
 

III. Findings of Fact 
   
The individual has experienced mental health-related issues since approximately 1999.  Ex. 3 at 
3.  In a PSI conducted in August 1999, the individual indicated that he had experienced a loss of 
appetite, tightness in his chest, and sleep deprivation.  Ex. 4 at 3.  In August 2000, a psychiatrist 
concluded that the individual met the DSM-IV-TR criteria for Anxiety Disorder in complete 
remission.  Id.  Shortly thereafter, the security concerns regarding the individual’s mental health 
were resolved by the LSO based on the psychiatric opinion and the individual was cleared for 
security purposes.  Id.   
 
From 2001 until 2008, the individual voluntarily sought treatment with various psychiatrists who 
prescribed several medications for him to address the individual’s increasing anxiety.  Id. at 3-4.  
During this time, he also experienced insomnia, fatigue, racing thoughts, and had difficulty in 
making decisions.  Id. at 4.  The individual attributed much of the anxiety that he experienced to 
his wife’s drinking and abusive behavior.  Id. at 3.  In 2003, the individual and his wife were 
separated and divorced.  Id. 
 
In 2006, the individual remarried and began experiencing increased anxiety over whether his 
new marriage would work out.  Id. at 4.  Once again, the individual began to experience racing 
thoughts and insomnia.  Id.  In 2008, the individual was diagnosed with General Anxiety 
Disorder and Depression.  Id.  From July to October 2008, the individual’s anxiety began to 
increase as he worried about his marriage, work problems, retirement, problems with his son and 
aging parents.  Id.  In addition to his anxiety, the individual began to experience difficulty in 
sleeping.  Id.  During this time, the individual sometimes had to leave work because he could not 
make it though the day.  Id.   
 
In October 2008, the individual experienced suicidal thoughts.  Id.   With the intention to “jump 
off of something high,” he got into his car, drove approximately six blocks, then went home and 
asked his wife to take him to the hospital.  Id. at 4-5.  The individual was involuntarily admitted 
to the hospital on a 72-hour suicide watch and voluntarily remained there for an additional three 
days.  Id. at 5.  From October 2008 to January 2009, the individual admitted himself into the 
hospital on two additional occasions for increased anxiety and related symptoms.  Id. at 5-6.              
 

IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
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10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

V.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should be 
restored because I find that restoration would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific 
findings that I make in support of this determination are discussed below. 
 
A.  Diagnosis of Major Recurrent Depression 
 
In the Psychiatric Report, the DOE Psychiatrist opined that the individual met the DSM-IV-TR 
criteria for Major Recurrent Depression with features of Severe Anxiety and Panic Attacks.4  Ex. 
10 at 11-12.  The DOE Psychiatrist further opined that this is a condition which causes, or may 
cause, a significant defect in the individual’s judgment or reliability in the future, should 
treatment fail or life stresses worsen.  Id. at 12.  The individual does not dispute this diagnosis.  
Thus, the only issue to resolve is whether the security concern remains regarding the individual’s 

                                                 
4 The DOE Psychiatrist explained that an individual who suffers from Recurrent Depression goes through periods 
where they become depressed.  Tr. at 97.  He further explained that an individual’s depression may sometimes 
manifest itself through anxiety and also panic attacks.  Id. 
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mental health.   
 
 
B.  Mitigation of Criterion H 
 
As noted above, the individual does not dispute the DOE Psychiatrist’s diagnosis that he suffers 
from Major Recurrent Depression.  Accordingly, the individual’s testimony focused on the steps 
that he has taken to resolve the DOE’s concerns about his judgment, reliability, and 
trustworthiness.   
 
At the hearing, the individual testified that shortly before his October 2008 admission to the 
hospital, he was worried about his son’s behavior, his mother’s health and the fact that his 
funding was cut at work resulting in him having less work to do.  Tr. at 59-61.  He stated that 
while experiencing a period of depression along with anxiety, he began reading a “pro-life 
article” in a Christian magazine that “happened to mention assisted suicide.”  Id. at 61.  He 
recalled that he literally felt a “snap” in his mind, “almost an audible click,” when the idea of 
suicide started to arise.  Id.  He explained that at that time, the idea of suicide provided a slight 
relief to his anxiety.  Id.  The individual maintained that his second and third hospitalizations 
were “voluntary.”  Id. at 46.  He recalled that his doctor directed him to check himself into the 
hospital if he experienced “strong” suicidal thoughts.  Id. at 47.  The individual’s wife confirmed 
that the individual sought treatment to avoid another depressive episode.  Id. at 46-47.  The 
individual and his wife both considered his compliance as a “positive response” to a “difficult 
situation.”  Id.   
 
The individual now believes that he is doing a “much better job” of managing his anxiety and 
depression.  Id. at 55.  He has come to the realization that his thoughts are just thoughts and that 
he does not have to act or react to them.  Id.  He now understands that he can experience periods 
of anxiety and depression and continue to “work [his] way through the day.”  Id.  The individual 
testified that he is working “very hard” with the medical personnel in moving forward to find a 
balance between his medication and behavior modification.5  Id. at 55.  He is now committed to 
taking the opposite approach than he once did in “not avoiding confrontation or difficult 
situations.”  Id. at 55-56.  The individual testified that while he currently experiences low-level 
anxiety when there are decreases in his workload, he is not worried about losing his job and has 
learned to try to find things to do keep himself busy during the down times.  Id.  He also testified 
that his son is now doing “great.”6  Id. at 88.  He explained in detail the plan that exists should 

                                                 
5 The individual had been seeing a psychologist on a weekly basis, but one week before the hearing, began seeing 
him on a bi-weekly basis.  Tr. at 58-59.  The individual also sees a psychiatrist to manage his prescription 
medication.  Id. at 59.      
 
6 In 2008, the individual’s sixteen-year-old son became verbally and physically threatening to his new wife.  Tr. at 
72.  Shortly thereafter, the individual and his wife discovered 10 weapons (i.e. hatchets, large knives and 
screwdrivers) along with notes on how to procure and make chloroform in his son’s room, behavior which attributed 
to much of the individual’s anxiety and stress.  Id. at 73.  In December 2008, the individual admitted his son into a 
residential treatment program where he was diagnosed as suffering from Attention Deficit Hyperactivity Disorder, 
Oppositional Defiant Disorder and Reactive Attachment Disorder.  Id. at 94.   His son remained in the program for 
almost one year and returned home two weeks prior to the hearing.  Id. at 87. 
 



 - 6 -

the stress in dealing with his son’s behavior return.  Id. at 89.   
 
The DOE Psychiatrist was present throughout the course of the hearing, and stated that, based on 
the testimony and evidence, he now believes that the individual’s mental health has stabilized.  
Id. at 100; 123-125.  The DOE Psychiatrist noted that since the time of his psychiatric 
evaluation, the individual has managed his problems and substantially responded to his 
medication.  Id. at 123-124.  The DOE Psychiatrist opined that the individual is not suicidal or 
agitated, but can at times become anxious.  Id. at 124.  The DOE Psychiatrist further opined that 
despite his anxiousness, the individual appears to be in full compliance with his treatment plan.7  
Id.   
 
In the administrative review process, it is the Hearing Officer who has the responsibility for 
forming an opinion as to whether an individual with a diagnosed mental condition has mitigated 
the security concerns arising from the diagnosis.  See 10 C.F.R. § 710.27.  The DOE does not 
have a set policy on what constitutes mitigation of concerns related to mental conditions, but 
instead makes a case-by-case determination based on the available evidence.  In many instances, 
Hearing Officers give deference to expert opinions of psychiatrists and other mental health 
professionals regarding the mitigation of concerns related to mental health conditions.  See 
Personnel Security Hearing, Case No. TSO-0745 (2009); Personnel Security Hearing, Case No. 
TSO-0666 (2009).8   
 
In this instance, the DOE Psychiatrist was satisfied that the individual was receiving good 
treatment,9 has an adequate support system and had reduced the stressors in his life.  Tr. at 123-
124.  The DOE Psychiatrist also noted the individual’s “conscientious and responsible efforts” in 
following through with the recommended treatment and expressed confidence that the individual 
would continue with his current treatment plan.  Id. at 100; 121-124.  In the Psychiatric Report, 
the DOE Psychiatrist recommended one year of emotional stability on a similar medication and 
treatment regimen to conclude that the individual’s condition was in full remission.  Ex 10 at 12; 
Tr. at 99-100.  At the time of the hearing, the individual had not experienced a suicidal ideation10 

                                                 
7 At the time of the hearing, the individual’s treatment plan consisted of psychological treatment, cognitive 
behavioral therapy, dialectical behavioral therapy and a medication regime consisting of two antidepressants, Zoloft 
and Remeron and three medications to modify his anxiety: (1) Zyprexa, which also modifies depression; (2) Xanax, 
a tranquilizer and anti-anxiety medication; and (3) Neurontin, a medication which tends to modify anxiety.  Tr. at 
99; 122.  The DOE Psychiatrist noted that a treatment plan consisting of five medications is typical for someone 
who suffers from mood disturbances with lots of anxiety.  Id. at 121-122. 
 
8 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
 
9 At the hearing, the individual submitted a letter from his clinical psychologist which indicates that the individual 
has been his psychotherapy patient since August 3, 2009.  Ind. Ex. B.  The individual’s psychologist reported that 
the individual has been “motivated and invested in his treatment” and “at no time has his insight or judgment been 
significantly impaired or his ability to function on a daily basis been compromised by his symptoms.”  Id.  I can only 
accord neutral weight to the psychologist’s letter because he was not present to testify. 
 
10 At the hearing, the DOE Psychiatrist discussed the distinction between “suicidal ideation” and “suicidal behavior.”  
Tr. at 102.  The DOE Psychiatrist explained that suicidal behavior is when there is a “plan” or “intention” to kill 
oneself.  Id.  He further explained that what the individual experienced were suicidal ideations, which are thoughts 
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for eleven months.  Tr. at 100.  While the DOE Psychiatrist would have preferred more time, he 
expressed confidence that the individual’s condition had now stabilized.  Id. at 100; 123-125.  
The DOE Psychiatrist further noted that he had not heard any evidence to suggest that the 
individual was currently a suicidal risk.  Id. at 103.      
 
The record in this matter adequately supports the DOE Psychiatrist’s revised conclusions. First, 
the individual’s condition is readily controllable with treatment, and the individual has 
demonstrated ongoing and consistent compliance with his treatment plan.  See Mitigating 
Condition 29(a) of the Revised Adjudicative Guidelines.  Second, the DOE Psychiatrist opined 
that the individual’s prognosis is favorable.  Tr. at 123-124; See Mitigating Condition 29 (b) of 
the Revised Adjudicative Guidelines.  The DOE Psychiatrist revised his opinion and concluded 
that there is a low probability of recurrence or exacerbation.  See id., Mitigating Condition 29 (c).  
Finally, the individual’s efforts to prevent another depressive episode by seeking counseling and 
treatment lead me to believe that he will seek treatment to head off any future bouts of 
depression, once he begins to experience the preliminary stages of such an incident.  See 
Personnel Security Hearing, Case No. TSO-0672 (2009).  For these reasons, I agree with the 
DOE Psychiatrist that the individual has mitigated the concerns regarding his mental health. 
 

VI. Conclusion 
 
Based on the foregoing, I find that the individual has presented sufficient evidence to mitigate 
the Criterion H security concerns associated with his mental condition.  In view of these criteria 
and the record before me, I find that restoring the individual’s access authorization would not 
endanger the common defense and security and would be consistent with the national interest. 
Accordingly, I find that the individual’s access authorization should be restored.  Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 16, 2010 
 

                                                                                                                                                             
or “ideas” and emphasized that the individual had clearly stated that he has no desire to kill himself and no intent to 
follow through on it.  Id.   
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OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
  
Case Name:  Personnel Security Hearing 
 
Date of Filing:  August 28, 2009 
 
Case Number:  TSO-0812 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the individual) to hold an 
access authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1  In this decision, I will consider whether, on the basis of the 
testimony and other evidence in the record or this proceeding, the individual’s access 
authorization should be restored.  For the reasons discussed below, I have determined that the 
individual’s access authorization should not be restored. 
 
I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 

As part of a routine re-investigation of the individual’s eligibility for her security clearance, the 
local security office (LSO) conducted a Personnel Security Interview (PSI) with the individual 
on June 8, 2009, during which the LSO investigator discussed with the individual derogatory 
information in her personnel security file that raised concerns for the national security.  Because 
the individual did not resolve the LSO’s concerns, the LSO took steps to suspend her access 
authorization.    

The administrative review proceeding began with the issuance of a Notification Letter to the 
individual on July 21, 2009.  See 10 C.F.R. § 710.21.  That letter informed the individual that 
                                                 
1     Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
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information in the DOE’s possession created a substantial doubt concerning her eligibility for 
access authorization.  Specifically, the LSO stated that its concerns for her eligibility fell into 
two categories:  her associations with persons involved with illegal drugs, especially after the 
LSO had informed her in 1992 that those associations presented a security risk and could lead to 
her losing her job, and misrepresentations she made to the LSO from 1991 through 2009 
regarding those associations.  DOE Exhibit (Ex.) 1 (citing 10 C.F.R. § 710.8 (l)).2   
 
The Notification Letter informed the individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access 
authorization.  The individual requested a hearing, and the LSO forwarded the individual’s 
request to the Office of Hearings and Appeals (OHA).  The Director of the Office of Hearings 
and Appeals appointed me as the Hearing Officer in this matter on August 28, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, her sister, her sister-in-law, a co-worker, and a clinical psychologist.  The transcript 
of the hearing will be hereinafter cited as “Tr.”  The LSO submitted eight exhibits (Exs. 1 
through 8) into the record prior to the hearing; the individual submitted none. 
 
II.   Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to the individual’s access authorization 
eligibility in favor of national security.  Id.  
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 

                                                 
2   Criterion L relates, in pertinent part, to information that a person has “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interest of the national security.  Such conduct or circumstances 
include, but are not limited to . . . violation of any commitment or promise upon which DOE previously relied to 
favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l) (Criterion L).   
 
3     Those factors include the following:  the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, including knowledgeable participation, the frequency and recency of the conduct, the 
individual’s age and maturity at the time of the conduct, the voluntariness of the individual’s participation, the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuance or recurrence, and 
other relevant and material factors.   
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individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below.   
 
III.   The Notification Letter and the Security Concerns 
 
In the Notification Letter, the LSO cited the following derogatory information as a basis for its 
security concerns under Criterion L.  Ex. 1.  The Notification Letter stated that the individual 
made false or misleading statements during personnel security interviews conducted in 1991, 
1992, and 2009 regarding her association with persons who are involved with illegal drugs.  The 
Letter further stated that she signed a Drug Certification in 1992, in which she agreed not to be 
involved with illegal drugs, and received a letter later that year in which she was reminded of the 
LSO’s concern about her association with “persons of questionable character or reputation,” yet 
she has continued to associate with persons who are involved with illegal drugs from at least 
1992 through the present. 
 
I find that the information set forth above constitutes derogatory information that raises 
substantial doubt regarding an individual’s eligibility for access authorization under Criterion L.  
Association with persons involved in criminal activity raises concerns about an individual’s 
reliability, trustworthiness and ability to protect classified information.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, issued by the 
Assistant to the President for National Security Affairs, The White House (December 29, 2005) 
(Adjudicative Guidelines) at Guideline G, ¶ 16(g).  Refusal to provide full, frank, and truthful 
answers to investigators during the security clearance process raises similar concerns, and 
concealment of those associations indicates a desire to keep them from the public eye and 
therefore present a vulnerability to exploitation, manipulation, or duress.  The DOE security 
program is based on trust, and when a security clearance holder breaches that trust, it is difficult 
to determine to what extent that individual can be trusted in the future.  Id. at ¶¶ 15(b), 16(b), (e);  
Personnel Security Hearing, Case No. TSO-0766 (November 25, 2009) (and cases cited 
therein).4   
 
IV.   Findings of Fact 
 
The individual has held a security clearance since 1992.  She has associated with men involved 
with drugs for most of her adult life:  one from 1987 to 1989, a second around 1991 and 1992, 
and a third who was her boyfriend from 1998 until they married in 2005.  Ex. 5 (Transcript of 
March 22, 1991, PSI) at 16; Ex. 3 (Transcript of June 8, 2009, PSI) at 72-73, 102; Ex. 2 (Request 
for Hearing) at 2.  Before they married, the individual was aware that her husband had been 
arrested and served time in prison for selling illegal drugs.  Id. at 76-78.  In 2007, the 
individual’s husband was arrested again, in their home, for sale of marijuana and possession of a 
firearm while on probation.  Id. at 91.  He has now been incarcerated for two and one-half years, 
awaiting sentencing.  Tr. at 93.   
 

                                                 
4     Decisions issued by the Office of Hearings and Appeals after November 19, 1996, are available on the OHA 
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  
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The LSO raised concerns to the individual about her use of illegal drugs and associations with 
others involved with illegal drugs at least three times over the years she has worked at the 
facility.  At the March 1991 PSI, the individual admitted that she had used marijuana once within 
the past two years, in the company of the first boyfriend.  Ex. 5 at 20-21 (at first claiming not to 
recall with whom she smoked, then recalling).  When asked about drug use during an 
investigation conducted by the Office of Personnel Management (OPM) in August 1991, 
however, she responded that she had not used illegal drugs within the past five years.  Id. at 22.  
At a second PSI, in March 1992, the individual explained this inconsistency by drawing a 
distinction between “trying” marijuana one time and using it regularly.  Ex. 4 at 3.  When 
questioned about her associations with persons involved with illegal drugs, she denied having 
dated the second boyfriend, and denied any knowledge of his involvement with illegal drugs.  Id. 
at 6.  The LSO interviewer then offered her the opportunity to sign a Drug Certification, and 
warned the individual that one of the LSO’s concerns would continue to be whether she has been 
associating with anyone with a criminal record or anyone engaged in questionable activities.  Id. 
at 14.  Following that PSI, the individual signed the Drug Certification.  Ex. 6.  Two months 
later, the LSO sent the individual a letter in which it clarified that one of its concerns was her 
past associations with “persons of questionable character or reputation.”  Ex. 7.  
 
At the 2009 PSI, the individual admitted that she had not been truthful during the 1992 PSI about 
the extent of her relationship with her second boyfriend; she had in fact been three months 
pregnant with his child at the time.  Ex. 3 at 83, 102.  She also admitted that she had not been 
truthful during a February 2009 interview conducted by the OPM:  she had failed to reveal that 
her husband was in jail, but rather told the interviewer that she spent her free time with her 
husband.  Id. at 109-10.  She said she was embarrassed about his incarceration and feared losing 
her security clearance.  Id. at 110-11.  She minimized her husband’s involvement with illegal 
drugs:  she stated at first that her husband had been arrested for possession of drugs before they 
started dating, then upon questioning admitted the arrest had been for selling drugs; her 
responses regarding his 2007 arrest followed the same pattern.  Id. at 70, 72, 77.  She also 
minimized her awareness of her husband’s transactions:  at first she claimed that all the money 
the arresting officers located in their home was her own, but then admitted that some of it was 
her husband’s, id. at 95-96, and then admitted she realized that all the money her husband gave 
her was not from his job.  Id. at 104, 105.  She further stated that although she had not witnessed 
any drug transactions in her home, she suspected they were happening.  Id. at 105.  She also 
admitted that he had smoked marijuana in her presence.  Id.  Finally, she admitted that she 
understood she was not to associate with people involved with illegal drugs, but had done so 
despite that understanding, for the financial support they offered.  Id. at 86, 101, 110.   
 
After she received the Notification Letter, the individual took a number of steps to change her 
behavior.  Her older sister forced her to view the LSO’s concerns, for the first time, from the 
LSO’s perspective rather than from her own.  Tr. at 47-48.  The sister testified that the individual 
had drawn a bright line between her behavior and the behavior of those around her, and believed 
that as long as she did not engage in the same behavior as the others, she was above reproach.  
Id. at 46-47. See Ex. 2 (“I cannot control the actions of others and was unaware of [my 
husband’s] activities.”)  Through a series of discussions, the sister convinced the individual that 
she could not continue to ignore her role in her associations with other people and still convince 
the LSO of her honesty and candor.  Id. at 60.  On October 8, 2009, the individual began seeing a 
psychologist, who also testified at the hearing.  The psychologist testified that the individual had 
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been in denial about her husband’s activities, but even before they started meeting, the individual 
had changed, become more wary, and started “looking for ways to make sure she does not get in 
trouble again.”  Id. at 30-31.  According to the psychologist, the individual is working on issues 
of self-reliance and self-esteem, and is no longer in denial about her husband’s activities or her 
dependence on men who have the resources to support her.  Id. at 33-35.  The psychologist 
suggested that the individual began attending meetings of Al-Anon, an organization that assists 
family members of those with drug or alcohol addictions.  Id. at 24.  As of the hearing date, the 
individual had been attending Al-Anon meetings on a weekly basis.  Id. at 86 (testimony of 
individual).  In addition, the psychologist intends to continue seeing the individual for treatment.  
Id. at 21. 
 
In her testimony, the individual addressed her history of depending on men who had the money 
to satisfy her desires for material possessions.  Id. at 80.  She testified that she has matured 
beyond her materialistic impulses.  Id. at 88-89; see also id. at 53-54 (testimony of sister).  She 
now focuses on providing for her children, in the absence of her husband.  Id. at 85.  She stated 
that when her husband is released from prison, he will be permitted to rejoin the family only on 
the condition that he obtains sufficient rehabilitation and counseling to stay away from illegal 
drugs permanently.  Id. at 86-87.  She admits that she is not sure that he will be able to 
accomplish this task, but maintains that it is an absolute requirement to his resuming his place in 
their family.  Id. at 93.  Her husband’s sister, who also testified at the hearing, supported the 
individual’s position regarding her husband, though she was not certain, despite the love within 
the family, that the husband would succeed at achieving a drug-free life.  Id. at 72.  See also id. 
at 52 (testimony of sister). 
 
V.  Hearing Officer Evaluation of the Evidence 
 
Although the individual has used marijuana in the past, the LSO has not raised concerns 
regarding that behavior.  It has focused instead on two other aspects of the individual’s behavior:  
her associations with people who are involved in illegal drugs and her lack of candor in 
informing the LSO about those associations.  After considering the documentary evidence 
provided by the LSO and the testimony of the witnesses who appeared at the hearing, I have 
concluded that the individual has not resolved the LSO’s concerns. 
 
All of the witnesses at the hearing, including the individual, impressed me as being 
straightforward with respect to the facts they provided and sincere and realistic in their opinions 
and beliefs about the individual’s current frame of mind.  They presented a consistent image of 
the individual as of the date of the hearing.  They did not dispute the facts that underlie the 
LSO’s concerns.  The individual’s sister and her treating psychologist espoused a theory, with 
which the individual appeared to agree, that the individual considered herself “a good girl” as 
long as she conducted herself correctly, while astutely ignoring or denying the activities of her 
former boyfriends and husband, even though those activities benefited her financially.  The 
witnesses all contended that the individual has come to realize her error, and is no longer in 
denial.  Her denial explains her lack of candor in her interviews with the OPM and the LSO.  
Because she is no longer in denial, they contend, she will neither tolerate drug activity in her 
associates nor be less than straightforward in her interactions with the LSO. 
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The testimony at the hearing elicited a number of mitigating factors that I must consider in my 
deliberations.  A co-worker testified that the individual is a very stable and reliable employee.  
Tr. at 10.  The individual herself testified that, though she knew of her husband’s criminal record 
and previous involvement with illegal drugs when they started dated, she believed that he was no 
longer involved in drugs and had resolved to stay away from such activities.  Id. at 79.  She also 
now acknowledges that she failed to keep her commitment to the LSO regarding non-association 
with those involved with illegal drugs.  Id. at 83.  Further, for the past two and one-half years, 
since her husband was incarcerated, the individual has not associated with anyone involved with 
illegal drugs.  She no longer depends on others providing her with money, but instead has 
changed her priorities, no longer needs the money her boyfriends and husband supplied, and now 
relies on her own income to support her household.  Finally, and most important, she appears to 
have rejected her former philosophy and now accepts responsibility for her poor judgment in 
associating with drug users and sellers. 
 
Although I give due weight to the favorable testimony presented at the hearing, I cannot 
conclude that the individual has sufficiently mitigated the LSO’s concerns about her eligibility 
for a security clearance.  During the June 2009 PSI, the individual was not straightforward with 
the LSO, minimizing her husband’s involvement with illegal drugs, then recanting her position 
and admitting fuller knowledge of his activities.  Ex. 3 at 96, 104-05.  In her August 2009 request 
for a hearing in this proceeding, she continued to profess her ignorance of her husband’s 
activities.  Ex. 2.  Even at the hearing, she offered inconsistent responses when asked why she 
was not candid with the LSO during the June 2009 PSI:  her explanation was that she knew that 
her husband’s arrest was public knowledge, that she was not directly asked for certain 
information, that she was afraid of losing her job, and that she was in denial.  Tr. at 103.  The 
testimony most favorable to the individual was that of the psychologist, who offered her opinion 
that the individual was no longer in denial, but she also stated that she planned to continue 
treatment with the individual.  Tr. at 21.  I find more convincing the testimony of the individual’s 
sister, who encouraged the individual to confront her associations and lack of candor more 
forthrightly.  Although the sister testified that the individual now recognizes the consequences of 
her actions, she also believes that the individual “is still working through what she is doing.”  Id. 
at 64.  I believe the individual is sincere in her efforts to change a mindset that has guided her 
behavior for most of her adult life.  I also believe, however, that her newly acquired awareness 
has not yet withstood the test of time:  as of the date of the hearing, less than three months have 
passed since she was still clinging to her denial of responsibility (in her request for a hearing), 
less than one month had passed since she began professional treatment, and statements she made 
at the hearing itself still reflected a lack of either candor or self-awareness in addressing the 
security concerns underlying this proceeding.    
 
I commend the individual for the steps she has taken to avoid future association with those 
involved with illegal drugs, to reject her denial of responsibility for her past decisions, and to 
establish her self-reliance.  Nevertheless, I am not convinced that, in the short time since has 
begun her journey of awareness and self-reliance, she has reached the goals to which she aspires 
and appears to be committed.  Cf. Personnel Security Hearing, Case No. TSO-0766 (in which an 
individual addressed similar issues regarding her husband, but was found to have been candid in 
her dealings with the LSO).  Consequently, I must conclude that the individual has not mitigated 
the security concerns arising under Criterion L from her associations and lack of candor 
regarding them.   
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VI. Conclusion 
 
As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8(l) in 
suspending the individual’s access authorization on the basis of derogatory information it 
received regarding the individual.  For the reasons I have described above, I find that the 
individual has not sufficiently mitigated the security concerns raised in this case.  I therefore 
cannot find that restoring the individual’s access authorization would not endanger the common 
defense and security and would be consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The individual may 
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  February 19, 2010 
 



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  August 28, 2009 
 
Case Number:  TSO-0813 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter “the 
Individual”), a DOE-contractor employee, to possess an access authorization.1 This decision will 
consider whether, based on the testimony and other evidence presented in this proceeding, an 
access authorization should be granted to the Individual.  For the reasons detailed below, it is my 
decision that an access authorization should not be granted to the Individual.2 
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual’s employer requested that the Individual be granted an access authorization. In 
February 2009, as part of its investigation, the Local Security Office (LSO) of the DOE facility 
conducted a Personal Security Interview (PSI). DOE Exhibit  (Ex.) 4. The PSI was prompted, in 
part, by the Individual’s disclosure in his application materials that he had participated in an 
incident which resulted in the rape and murder of a woman and that, as a result of his role in the 
incident, he had been sentenced to prison. The PSI also revealed that the Individual had been 
diagnosed as suffering from Post Traumatic Stress Disorder (PTSD) while in prison and had 
suffered nightmares and symptoms of depression. Ex. 4 at 281-91. Because of the disclosure that 
the Individual had been diagnosed as suffering from PTSD and had other psychiatric symptoms, 
the Individual was referred to a DOE-contractor Psychiatrist. The DOE Contractor Psychiatrist 
examined the Individual and submitted an evaluative report concerning the Individual (Report).  
 
Because the derogatory information had not been resolved by the PSI and the Report, the LSO 
issued a Notification Letter to the Individual in June 2009 outlining the derogatory information 
which created a substantial doubt as to the Individual’s eligibility for an access authorization 
pursuant to Criterion H of 10 C.F.R. Part 710.3 Ex 1 (Notification Letter Statement of Charges). 
The Notification Letter cited the DOE Psychiatrist Report and other information uncovered in 
the PSI as derogatory information falling under Criteria H.  
 
At the Individual’s request, I convened a hearing in this matter.  At the hearing, DOE presented 
one witness, the DOE Psychiatrist. The Individual offered his own testimony, as well                         
that of a friend (Friend) and his current supervisor (Supervisor). The DOE submitted 5 exhibits 
(Exs. 1-5) for the record; the Individual tendered none.  
 

III. FACTUAL FINDINGS 
 

The facts are essentially undisputed in this case. 
 
In 1992, the Individual was involved in an incident which resulted in the rape and murder of a 
woman. 4 Ex. 4 at 73-73, 76-81. The Individual subsequently enlisted in the military. Ex. 4 at 94-
95. In early 1995, the Individual was arrested and charged with rape and murder. Ex. 4 at 120, 
124. Pursuant to a plea bargain, the Individual pleaded guilty to Aggravated Battery. Ex. 4 at 
123. The Individual was subsequently sentenced to three years in prison. Ex. 4 at 124-25. The 
Individual served 18 months of the sentence.5 Ex. 4 at 126. 
 

                                                 
3 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h).  
 
4 The Individual asserts that he was intimidated into participating in the incident. Tr. at 43, 45. 

5  The 18-month incarceration raised an issue under section 1072 of the National Defense Authorization Act for 
Fiscal Year 2008  (50 U.S.C. § 435b, section 3002), otherwise known as the Bond Amendment. The LSO reviewed 
the applicability of the Bond Amendment in this matter and referred the case to OHA for administrative review. 
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Pursuant to a request for access authorization from his employer, the LSO conducted a PSI with 
the Individual. In the PSI, the Individual described the incident that resulted in his incarceration. 
Further, the Individual stated that prior to sentencing he was diagnosed by clinicians as suffering 
from PTSD. Ex. 4 at 127-28. He also admitted to experiencing depression, problems with sleep, 
and suffering from nightmares since the incident. Ex. 4 at  281-83. The Individual also stated that 
he had consulted a physician assistant (PA) to prescribe medication for “panic attack” 
symptoms.6 Ex. 4 at 177-28, 295. The PA prescribed an anti-depressant, Effexor, to the 
Individual. Ex. 4 at 177-78; Transcript of Hearing (Tr.) at 47.7 He also recommended that the 
Individual seek counseling. Ex. 4 at 178. Nonetheless, the Individual also stated during the PSI 
that he did not believe he needed counseling. Ex. 4 at 305. While telling his PA that he had been 
imprisoned, he did not share any of the details of the incident that resulted in his incarceration. 
Ex. 4 at 295-96. The Individual did not believe that he needed to know these details and that 
revealing the information would only result in him being unfairly judged. Ex. 4 at 297. The 
Individual stated that he occasionally experiences “anxiety attacks.”  Ex. 4 at 315. 
 
The Individual disclosed in the PSI that he felt significant guilt over the incident. Ex. 4 at 134. 
He believes that he has lost girlfriends and employment opportunities as a result of the incident. 
Ex. 4 at 134. He still feels judged by others as a result of the incident. Ex. 4 at 134. The 
Individual stated in the PSI that he does not allow others to get close to him. Ex. at 186. The 
Individual reported that he has a difficult time watching movies involving rape. Ex. 4 at 319. 
 
The Individual was referred to the DOE Psychiatrist for an evaluation. Ex. 5. The DOE 
Psychiatrist, after examining the Individual, reported that he believed that the Individual suffered 
from PTSD “with delayed onset.”  Ex 3 at 20. In making this diagnosis, the DOE Psychiatrist 
used the PTSD diagnostic criteria from the Diagnostic and Statistical Manual 4th edition – Text 
Revision (DSM-IV-TR). Ex. 3 at 17.  She noted the following information obtained from the 
Individual as meeting a sufficient number of the PTSD criteria: 
 

 Individual was present at an event resulting in rape and death of another; 
 Individual felt intense fear, helplessness during incident; 
 Individual felt recurrent and distressing recollections of the event. Reminders would 

bring back feelings about incident; 
 Individual suffered from intense psychological distress at exposure to cues that 

symbolizes and resembles an aspect of traumatic incident;  
 Individual sought to avoid thoughts, feelings or conversations associated with trauma; 
 Individual would avoid activities, people and places that arose recollections of trauma; 
 Individual has a markedly diminished interest or participation in significant activities; 
 Individual had feelings of detachment and estrangement from others; 
 Individual has a sense of a foreshortened future in that he had a pessimistic view of the 

future and did not believe he would have a family. However, the DOE Psychiatrist noted 

                                                 
6 The PA is supervised by a primary care physician. Ex. 4 at 299. 
 
7 The Individual has had several medical problems resulting in surgery to his neck and shoulders. In the PSI, the 
Individual stated that his sleeping problems were due to pain from his neck and shoulders and that his orthopedic 
physician prescribed a hypnotic, Ambien, to help him with sleep. Ex.4 at 301; Tr. at 74. 
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the Individual’s negative thoughts in this regard might be due to a mood disorder not 
associated with PTSD; 

 Individual has difficulty in falling asleep; 
 Individual admitted that since the incident he has been hyper vigilant; 
 Individual’s difficulties have prevented him from maintaining intimate relationships. 
 

Ex. 3 at 17-19. 
 
Additionally, she believed that the Individual may suffer from “panic disorder and mood 
disorder, secondary to a medical condition that cannot be ruled out at the time of his evaluation.” 
Ex. 3 at 20. The DOE Psychiatrist believed the conditions could cause a significant defect and 
judgment. Ex. 3 at 20. Specifically, the DOE Psychiatrist noted that the Individual had not 
received treatment from a psychiatrist. Ex. 3 at 20. With regard to his anxiety and depressive 
symptoms, the DOE Psychiatrist opined “if [they] are not treated adequately [they] may cause 
emotional instability and poor judgment once tested by appropriate circumstances.” Ex. 3 at 20. 
The DOE Psychiatrist went on to find “[i]t is my opinion then that until such time that he had 
[sic] been fully evaluated and treated adequately by a qualified psychiatrist [the Individual’s] 
mental conditions . . . cause or may cause significant defect in judgment and reliability.” Ex. 3 at 
20. 

 
V.   ANALYSIS 

  
The Criterion H concerns both arise from the Individual’s PTSD diagnosis made while 
incarcerated and by the DOE Psychiatrist’s Report’s diagnoses of PTSD and “anxiety and mood 
disorders.” The Individual, in mitigation of these concerns, has presented evidence at the hearing 
that the psychiatric diagnoses no longer apply. After considering all of the evidence presented in 
this matter, I  find that the Individual has not resolved the security concerns raised by the 
Criterion H derogatory information. 
 
Certain emotional, mental, and personality conditions can impair judgment, reliability, or 
trustworthiness. “Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information” issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines), at Guideline I. A formal 
diagnosis of a disorder is not required for there to be a concern. Personnel Security Hearing, 
Case No. TSO-0714 (September 14, 2009); Adjudicative Guideline I. Given the Individual’s 
own admissions concerning his initial diagnosis of PTSD and the DOE Psychiatrist’s diagnosis 
of PTSD and panic and mood disorders, I find the LSO had ample grounds to invoke Criteria H. 
 
At the hearing, the Individual introduced testimony from his Friend, Supervisor, and himself to 
mitigate the security concerns raised by the DOE Psychiatrist’s Report. 
 
The Individual’s Friend is a Veterans Administration (VA) registered nurse who currently works 
at the PTSD unit of a VA facility.  Tr. at 8, 13, 15.  He has known the Individual since both 
attended high school during 1987 through 1990. Tr. at 11.  While their personal contact was 
reduced during the Individual’s incarceration, the Friend began to have more frequent contact 
after the Individual’s release. Tr. at 12, 13. For the past five years, the Friend sees the Individual 
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approximately three times a month and speaks to the Individual more than three times a month. 
Tr. at 12. The Individual has been to the Friend’s house. Tr. at 18-19. When asked if the 
Individual’s personality had changed since his incarceration, the Friend testified that the 
Individual had “remain[ed] a good guy” and that he is still outgoing and religious and has good 
character. Tr. at 13, 15, 17. More specifically, he has not noticed any behavioral change that 
would be suggestive of PTSD or any behavioral change that would suggest to him, as a health 
professional, that intervention was needed. Tr. at  15-16. The Friend has not seen any signs of 
depression or withdrawal from the Individual and believes that he has continued to have energy 
to strive to better himself and for increased personal growth. Tr. at 17. The Friend is aware that 
the Individual has had neck surgery and that he has been “limited” by that surgery. Tr. at 13, 19. 
 
The Supervisor testified that he has worked with the Individual for the past three and one-half 
years. Tr. at  20-21. During that period, he has not observed the Individual to have any problems 
with anger or exhibit any lack of judgment. Tr. at 21. In stressful situations, the Individual has 
always maintained his “cool, calm” personality. Tr. at 21. He went on to testify that the 
Individual had even calmed the Supervisor down in stressful situations. Tr. at 23-24.  
 
The Supervisor also believes that he and the Individual have a personal relationship where they 
are free enough to discuss personal issues. Tr. at 25. The Supervisor also testified as to his 
knowledge of the Individual’s injury to his neck. The injury has caused the Individual “some 
pain” and that he knows the Individual has had some problems sleeping because of the pain from 
the injury. Tr. at 26. 
 
When the Individual applied for a security clearance he discussed with the Supervisor the 
incident that led to his incarceration. Tr. at 27. The Supervisor believes that the Individual has 
shown remorse over the incident and has adjusted well. Tr. at 27. 
 
At the hearing, the Individual asserts that the diagnosis of PTSD does not make him a security 
risk. He has undergone a number of stressful events such as discovering that his wife had cheated 
on him and his subsequent divorce and has not exhibited any lack of judgment or inappropriate 
anger. Tr. at  33. Additionally, the Individual testified that, since the incident, his experiences in 
military service, including an event where he had to respond to an accident and dispose of live 
ordinance, have given him a different “mentality” and made him into a different person. Tr. at 
44-45. He now believes that no one now can intimidate him. Tr. at 44-45.  
 
With regard to his use of antidepressant medication, Effexor, the Individual initially testified that 
the medication was prescribed to treat his chronic pain. Tr. at 47. However, the Individual 
admitted that when he was prescribed the medication he was suffering from symptoms of 
depression. Tr. at 47-48. He also admitted that the medication was prescribed to treat chronic 
pain and depression. Tr. at 48. Moreover, he stated that he takes a hypnotic, Ambien, prescribed 
by a orthopedic physician, to help him sleep when he is awaken at night with pain. Tr. at 75. The 
same physician has also prescribed another drug, Neurontin, to help with the pain. Tr. at 74. The 
Individual has also been prescribed Darvocet, an narcotic analgesic, for pain but does not now 
use it since it is ineffective. Tr. at 74. He currently treats his pain with “anti-inflammatory” drugs 
and the prescribed Neurontin. Tr. at 74.  
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The Individual admitted to occasional use of alcohol while taking these medications. Tr. at 100. 
However, he also asserts that none of the labels on his prescription bottles state that he should 
abstain from alcohol. Tr. at  100. 
 
After reading the DOE Psychiatrist’s Report, the Individual contacted the facilities’ psychologist 
(Facility Psychologist) to review the Report. Tr. at 35, 55. According to the Individual, the 
Facility Psychologist told him that counseling might be of benefit and that he would be willing to 
counsel the Individual. Tr. at 42. The Individual himself believes that counseling might be of 
benefit especially since movies that depict rape bring back memories of the incident. Tr. at  43. 
 
After being afforded an opportunity to question the Individual at length concerning his treatment 
by the PA and the other physicians, the DOE Psychiatrist testified. The DOE Psychiatrist 
testified that her concern was that the numerous conditions that the Individual suffers from and 
the varying medications being used by the Individual were not being managed by a psychiatrist 
especially in light of the Individual’s past psychiatric history.  Tr. at  79-80. 
 
However, with regard to her diagnosis of PTSD, the DOE Psychiatrist now believes that the 
Individual may have exaggerated some of his symptoms in her initial interview. Consequently, 
she does not now believe that he actively suffers from PTSD. However, the Individual’s anxiety 
and depression is not being effectively treated. Tr. at 85-86. Given her most recent findings 
regarding the Individual, the DOE Psychiatrist recommended that the Individual be evaluated 
and treated by a psychiatrist and that the psychiatrist be fully informed as to all of the 
medications that are prescribed to the Individual. Tr. at 98.8   
 
After reviewing all of the evidence, I cannot find that the Individual has resolved all of the 
concerns arising from his psychiatric history. As an initial matter, based on the testimony 
evidence before me, I find that the concerns raised by the Individual’s diagnosis of PTSD have 
been resolved. I found the Individual’s Friend’s and Supervisor’s testimony convincing with 
regard to the current functioning level of the Individual. The record contains no indication of any 
incident where the Individual has shown a defect in judgment since his release from 
incarceration. The Individual’s current ability to function in society mitigates the concerns raised 
by the PTSD diagnosis. This is supported by the DOE Psychiatrist’s testimony which casts 
significant doubt as to the accuracy of the diagnosis. 
 
Nonetheless, the record indicates that the Individual in all likelihood suffers from depression.  
The Individual has admitted his awareness of suffering from depression and the possibility of 
benefiting from therapy. The expert testimony before me casts doubt as to whether the Individual 
is receiving optimal treatment. This is even more significant given the possibility, even if remote, 
that the Individual may suffer from a complicating psychiatric illness, PTSD. Further, there 
appears to be no one medical psychiatric expert supervising the Individual’s treatment by a 
number of physicians as recommended by the DOE Psychiatrist. The possibility of an less-than-
effectively treated depression or mood disorder raises significant security concerns. There is also 
no supporting medical evidence from the Individual that supports a conclusion that the 

                                                 
8 The DOE Psychiatrist concluded that if the Individual employed a treating psychiatrist to coordinate and supervise 
his medication and treatment, such action could demonstrate rehabilitation and reformation. See Tr. at  84-85.  
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Individual’s condition is sufficiently stable to mitigate concerns arising from the Individual’s 
depression or other mood disorder. Under these circumstances, I must find that the Individual has 
failed to present sufficient evidence to enable me to make a finding that the Criterion H concerns 
have been totally resolved.    
 

V. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion H have not been resolved. 
Given these findings, I cannot conclude that granting the Individual access authorization “would 
not endanger the common defense and security and would be clearly  consistent  with  the 
national  interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual should not be granted 
access authorization.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: January 15, 2010 
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        January 26, 2010 
 
  DECISION AND ORDER 

     OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case: Personnel Security Hearing 
 
Date of Filing: September 8, 2009 
 
Case Number:  TSO-0816 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material."1  In this Decision, I will consider whether, on the basis of the testimony and other 
evidence in the record of this proceeding, the individual’s access authorization should be 
restored. As discussed below, after carefully considering the record before me in light of the 
relevant regulations, I have determined that the individual’s access authorization should not be 
restored. 
 
I. Background 
 
The individual is an employee of a contractor at a DOE facility who has held a DOE access 
authorization since 1999.  On two occasions in 1998 and 2003, the individual signed DOE 
Security Acknowledgment forms certifying that he understood that involvement with any illegal 
drug could result in the loss of his DOE access authorization.  As part of a routine background 
reinvestigation, the individual completed a Questionnaire for National Security Positions 
(QNSP) on May 11, 2009.2  In his response to Section 23 of that QNSP, which concerns “Illegal 
Use of Drugs and Drug Activity,” he indicated that he had used marijuana about five times 
between May and August 2005, an unspecified number of times during one week in 
August 2006, and once in August 2007.  Due to the security concern this information raised, the 
LSO conducted a Personnel Security Interview (PSI) with the individual on June 22, 2009.  
During that interview, the individual confirmed the extent of his marijuana use, and admitted that 
he had been aware that such use was prohibited by DOE policy and could result in the 

                                                 
1     Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
2      The individual completed an electronic form of the QNSP, entitled Electronic Questionnaire for Investigations 
Processing, or e-QIP. 
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termination of his access authorization.  He also admitted that he continues to associate with 
friends and family who use illegal drugs.  The LSO ultimately determined that the derogatory 
information concerning the individual created a substantial doubt about his eligibility for an 
access authorization, and that the doubt could not be resolved in a manner favorable to him. 
Accordingly, the LSO proceeded to obtain authority to initiate an administrative review 
proceeding. 
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for access 
authorization.  Specifically, the LSO characterized this information as indicating that the 
individual has used illegal drugs and that his use of marijuana while holding an access 
authorization and association with users of illegal drugs constitute unusual conduct that renders 
him unreliable or subject to pressure, coercion, exploitation or duress.  DOE Exhibit (Ex.) 1 
(citing 10 C.F.R. § 710.8(k), (l)).3 
 
The Notification Letter included a statement of that derogatory information and informed the 
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt regarding his eligibility for access authorization.  The individual requested a 
hearing, and the LSO forwarded the individual’s request to the Office of Hearings and Appeals 
(OHA).  The Director of OHA appointed me as the Hearing Officer in this matter on 
September 8, 2009. 
 
At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, a long-time friend, two supervisors, his treating therapist, and his treating 
psychologist.  The transcript of the hearing will be hereinafter cited as “Tr.”  The LSO submitted 
11 exhibits (“Ex.”) into the record prior to the hearing and the individual submitted seven 
exhibits (“Ind. Ex.”) into the record.   
 
II. Regulatory Standard 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with the Department of Energy (DOE), contractors, agents, 
DOE access permittees, and other persons designated by the Secretary of Energy for access to 

                                                 
3     Criterion K relates to information that a person has “used or experimented with a drug or other substance listed 
in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 
1970 (such as . . . marijuana . . .) except as prescribed or administered by a physician . . . .”   10 C.F.R. § 710.8(k) 
(Criterion K).  Criterion L relates to information that a person has “[e]ngaged in any unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy’ or which furnishes 
reason to believe that the individual is subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interest of the national security.  Such conduct or circumstances include . . . 
violation of any commitment or promise upon which DOE previously relied to favorably resolve an issue of access 
authorization eligibility.”  10 C.F.R. § 710.8(l) (Criterion L).   
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classified matter or special nuclear material.  A hearing under Part 710 is held “for the purpose of 
affording the individual an opportunity of supporting his eligibility for access authorization,” i.e., 
“to have the substantial doubt regarding eligibility for access authorization resolved.”  10 C.F.R. 
§ 710.21(b)(3), (6).  It is my role as the Hearing Officer to issue a Decision that reflects my 
comprehensive, common-sense judgment, made after consideration of all relevant evidence, 
favorable and unfavorable, as to whether the granting or continuation of a person’s access 
authorization will not endanger the common defense and security and is clearly consistent with 
the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to resolve any 
doubt as to a person’s access authorization eligibility in favor of the national security. Id. 
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
and the testimony of the witnesses presented at the hearing.  In resolving the question of the 
individual's eligibility for access authorization, I have been guided by the applicable factors 
prescribed in 10 C.F.R. § 710.7(c).4  After due deliberation, I have determined that the 
individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below.   
 
III. The Notification Letter and the Security Concern  
 
In the Notification Letter, the LSO cited the following derogatory information as the basis for its 
security concerns under Criteria K and L.  Ex. 1.  With respect to Criterion K, the Notification 
Letter stated that the individual had admitted on his May 11, 2009, QNSP and at his June 22, 
2009, Personnel Security Interview (PSI) that he had used marijuana at least six times between 
May 2005 and August 2007.  With respect to Criterion L, the Notification Letter stated (1) that 
he used marijuana as stated above despite being aware of the DOE policy regarding illegal drugs 
and while holding an access authorization, and (2) that he admitted at the PSI that from August 
2007 through approximately April 2009 he associated with friends who used illegal drugs, and 
continues to associate with illegal drug users.   
 
I find that the information set forth above constitutes derogatory information that raises 
legitimate questions regarding the individual’s eligibility for access authorization under 
Criteria K and L.  The security concerns associated with Criterion K are that illegal drug use may 
impair an individual’s judgment and therefore his reliability and trustworthiness, and that it may 
demonstrate an individual’s inability or unwillingness to comply with laws, rules, and 
regulations.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued by the Assistant to the President for National Security Affairs, The 
White House (December 29, 2005) (Adjudicative Guidelines) at Guideline H; Personnel Security 

                                                 
4     Those factors include the following:  the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, including knowledgeable participation, the frequency and recency of the conduct, the 
individual’s age and maturity at the time of the conduct, the voluntariness of the individual’s participation, the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, 
and other relevant and material factors. 
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Hearing, Case No. TSO-0737 (August 27, 2009).5  The Criterion L security concerns, which 
arise from his use of illegal drugs while holding an access authorization and his continuing 
association with illegal drug users, are that his conduct involves questionable judgment or 
dishonesty that can raise questions about an individual’s reliability, trustworthiness and ability to 
protect classified information. See Guideline E of the Adjudicative Guidelines; Personnel 
Security Hearing, Case No. TSO-0737.  The individual does not dispute any of the facts set forth 
in the Notification Letter, nor the security concerns raised by those facts.  
 
IV. Findings of Fact 
 
The individual has held an access authorization since he was in high school.  In the course of 
obtaining access authorization, he signed security acknowledgment forms in 1998 and 2003 that 
included statements apprising him that using illegal drugs while holding an access authorization 
could lead to revocation of that privilege.  Exs. 6, 7.  The individual did not use any illegal 
substances until the age of 24.  During the summer of 2005, however, the individual smoked 
marijuana five times, with friends at parties.  Tr. at 94-95.  The following summer, while 
vacationing in Europe, he smoked marijuana with his uncle approximately nine times over the 
course of two weeks.  Id. at 86.6  The last time he smoked marijuana was in August 2007, when 
he took a single puff with his brother, after which, according to his testimony, he made the 
decision never to use marijuana again.  Id. at 96, 98.  He acknowledges that he was aware that 
his use of marijuana constituted illegal conduct and placed his access authorization in jeopardy, 
id. at 124, and that after committing to no longer use it, he felt “a weight lifted . . . off [his] 
shoulders.”  Id. at 126. 
 
After his access authorization was suspended in June 2009, the individual voluntarily entered 
into treatment, to understand why he used marijuana and to ensure that he would not use it again 
in the future.  He has met monthly with a clinical psychologist at the onsite employee assistance 
program, where he has signed a recovery agreement that requires him to abstain from all mood-
altering substances, comply with random drug and alcohol testing, and be evaluated for 
substance abuse by a substance abuse professional.  Ind. Ex. C.  The individual has submitted the 
results of four random drug and alcohol tests, all of which are negative.  Ind. Exs. D, E, F, G.  
The psychologist and the substance abuse professional concur that the individual does not meet 

                                                 
5     Decisions issued by the Office of Hearings and Appeals after November 19, 1996, are available on the OHA 
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.     
6      The individual stated for the first time that he had used marijuana nine times in 2006 while testifying at the 
hearing.  This amount of use is significantly more that the LSO stated in its Notification Letter, in which it wrote 
that the individual had used marijuana “at least six times between May 2005 and August 2007.”  The discrepancy 
between the amount of use stated in the Notification Letter and at the hearing is not an indication that the individual 
was intending to minimize his use or deceive the LSO.  Rather, it was not until the hearing that the individual was 
asked how many times he had used marijuana in 2006.  I have reviewed the transcript of the PSI, which reflects that 
the individual was never asked how many times he smoked marijuana either during 2006 or in total.  The only 
question posed during the PSI regarding the individual’s 2006 use was whether he used marijuana daily while on his 
vacation, and he responded in the negative.  Ex. 10 at 24-27, 35.   
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the diagnostic criteria for substance abuse, and testified that the individual instead fits the criteria 
of Substance Use, Marijuana, in remission.  Tr. at 14, 141.  Both mental health professionals 
testified in addition that the individual’s risk of using marijuana in the future was low or very 
low.  Id. at 15, 148.  They based their assessment on his engagement in the treatment process, his 
openness to treatment, and his newly acquired skills in recognizing and avoiding triggers that can 
induce him to use marijuana in the future.  Id. at 19, 20, 30, 141, 146, 148.     
 
He now spends most of his leisure time with friends who do not use illegal drugs.  Id. at 131-33 
(testimony of individual), 56-57 (testimony of best friend).  Of those people with whom he 
smoked marijuana in the past, his uncle lives on the other side of the country, and he sees him 
rarely.  Id. at 132.  His brother lives in the same city as the individual, as do the friends with 
whom he smoked marijuana in 2005.  He sees his brother and those friends two to four times 
each month.  Id. at 95-96, 99.  Because he believes that his brother and those friends continue to 
use marijuana, he has told them not to use it in his presence, and they have respected his request.  
Id. at 81.    
   
V. Hearing Officer Evaluation of Evidence 
 
The decision of a Hearing Officer is a predictive assessment, in this case, an assessment of the 
likelihood that the individual will, in the future, use illegal drugs, fail to comply with laws or 
rules, or associate with illegal drug users in such a manner that presents a risk to national 
security.  After considering all the evidence produced in this proceeding, including the exhibits 
submitted by both the LSO and the individual and the testimony received at the hearing, I have 
determined that the individual is highly unlikely to engage in the future in any behavior that 
compromises the national security.  I address below each of the criteria on which the LSO based 
its concerns. 
 

A. Criterion K 
 
The uncontroverted evidence points to 15 uses of marijuana by the individual over a period of a 
bit more than two years.  His marijuana use took place in three discrete settings:  sporadically at 
parties with friends over a three-month period in 2005, multiple times within a two-week period 
while vacationing with his uncle in 2006, and a single inhalation with his brother in 2007.  It was 
shortly after that last use that he made a conscious decision to stop using marijuana, out of fear 
of the potential legal and employment ramifications.  Id. at 124-26.  I find that the individual has 
been candid and forthcoming in providing full disclosure of his marijuana use.  Although the 
mitigating value of his candor is diminished because he was required to provide the information 
to the LSO, his straightforward manner of doing so is to his credit.  In addition, after hearing his 
testimony, I believe that the individual’s decision to refrain from using illegal drugs in the future 
was the result of an internal motivation, as there is no evidence that he was ever subjected to any 
repercussions as the result of his drug use.   
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Using marijuana 15 times, even when the use was sporadic and confined to specific 
circumstances, raises a significant security concern under Criterion K.  On the other hand, I find 
that he has now abstained for over two years.  Moreover, since he stopped using marijuana in 
2007, the individual has taken a number of steps to ensure that he will not start smoking 
marijuana again.  Through his onsite employee assistance program, he is participating in 
substance abuse counseling, random testing, and education classes.  He has met with the clinical 
psychologist four times, on a monthly basis, since July 2009, and with the substance abuse 
professional four times.  Id. at 13, 140.  In their initial assessment of the individual, the mental 
health professionals involved in his treatment did not diagnose him as a substance abuser, but 
rather labeled him as a former user of illegal drugs.  They testified that he was cooperating fully 
with the program, and that he had already achieved some of the program’s goals before he even 
started it.  Id. at 146, 148.  Although the program runs for a full year, the substance abuse 
professional stated that she intended to meet with the individual just one more time after he 
completed one remaining task for her; she did not foresee any additional counseling sessions, 
because “I don’t want to give someone treatment that doesn’t need it.”  Id. at 147.  The substance 
abuse professional testified further that were the individual to discontinue his participation in the 
program as of the date of the hearing, in her opinion the individual would nevertheless be at 
“very low risk” of using marijuana.  Id. at 148, 151.  The treatment professionals’ testimony has 
convinced me that the individual is very unlikely to use marijuana in the future, particularly in 
light of the voluntary nature of his decision to quit, the treating professionals’ assessment that he 
was and is not a substance abuser, and their prognosis for the individual.   Consequently, I find 
that the individual has mitigated the LSO’s security concerns under Criterion K. 
 

B. Criterion L 
 
The LSO’s concerns under Criterion L fall into two distinct categories.  First, the individual used 
marijuana 15 times while holding an access authorization, despite knowing that such use was 
against federal law and DOE policy.  The individual testified that, while he was not consciously 
considering the ramifications at the time, he was aware of the DOE policy at the time he used 
marijuana in Europe.  Id. at 88-89.  I will ascribe that awareness of the DOE policy to each of his 
uses of marijuana.  Violating such a policy cannot be excused by putting it temporarily out of 
mind and, to his credit, the individual has not sought exoneration on that ground, but rather sees 
his behavior as a regrettable error in judgment.  Id. at 83.   
 
The fact that the individual smoked marijuana multiple times, knowing that use of illegal drugs is 
against both federal law and DOE policy, attests to the serious nature of the LSO’s concerns.  
The individual did, however, present the following mitigating factors in this proceeding.  He 
testified that he had “never broken the law” in any other manner, and violating the prohibition 
against marijuana use was one of the factors that led him to stop smoking it, because he “didn’t 
like . . . what that said about [him].”  Id. at 90; see also Ex. 10 at 33.  In addition, the individual 
consciously decided to stop using marijuana in 2007, and has remained abstinent since that 
decision.  His reasons for stopping are based on his respect for laws and regulations, and 
therefore directly address the LSO’s concerns under this criterion.  Finally, the circumstances 



- 7 - 
 

  

under which the individual violated the law and DOE policy are highly unlikely to recur, as 
discussed in the above section.  As a result, I am convinced that he will not violate the law or 
DOE policy in the future regarding the use of illegal drugs.  The focus of the Criterion L 
concern, however, as it applies to the facts of this case, is whether his drug use, while holding an 
access authorization and fully cognizant of its impropriety, reveals questionable judgment or an 
unwillingness to follow rules and regulations.  While I am impressed with the individual’s 
candor throughout the proceeding, I find myself unable to ignore the extent of his criminal 
activity.  Using marijuana 15 times over a period of more than two years with full knowledge of 
its illegality and breach of DOE policy clearly demonstrates both poor judgment and an 
unwillingness to follows rules.  These are concerns that are not easily mitigated.  Although the 
individual has addressed his marijuana use, I am not confident that he will employ good 
judgment when faced with other obstacles or temptations in the future.  In my opinion, his prior 
behavior continues to cast doubt on his current reliability, trustworthiness, or good judgment.  
See Adjudicative Guideline E, ¶ 16(d).   
 
The second area of concern under Criterion L regards the individual’s continuing association 
with persons who smoke marijuana.  The persons in question are a few members of a circle of 
long-time friends he shares with his brother, from whom the individual is unwilling to 
disassociate.  He values their friendship, despite “their faults and their weaknesses.” Tr. at 101.  
The individual testified that, by explaining to them his need to distance himself from any illegal 
drugs, he has mitigated the DOE’s concern in the best manner possible, “short of cutting them 
off as friends.”  Id.  It is my opinion that the individual comprehends the DOE’s concern, and has 
sought a resolution that both respects the DOE’s concern and allows him to keep his friends, 
albeit on circumscribed terms.  However, I am not convinced that his resolution sufficiently 
addresses the DOE’s concern.  This Office has found on previous occasions that individuals have 
taken appropriate steps to distance themselves from criminal activity in which people around 
them engage.  But in those cases, the criminal actors have been family members, from whom a 
person cannot simply withdraw.  See, e.g., Personnel Security Hearing, Case No. TSO-0766 
(November 25, 2009) (access authorization restored where wife set very clear rules against 
husband’s possessing or using illegal drugs in her presence or in her vehicle).  Under the present 
circumstances, for example, the individual cannot be expected to disassociate himself entirely 
from his brother, and the steps he has taken to mitigate his exposure to his brother’s marijuana 
use weigh heavily in his favor.  As for the friends, it is a different matter.  Although he spends 
the majority of his leisure time with friends who do not use illegal drugs, he still associates with 
a few who do, on a fairly regularly basis.  The fact that he continues to see them, even 
considering the restrictions he has placed on them, raises a doubt in my mind regarding his 
willingness to comply with rules and regulations.  Consequently, I find that the individual has 
not sufficiently mitigated the LSO’s security concerns under Criterion L.  See Adjudicative 
Guideline E, ¶¶ 15, 16(g).   
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VI. Conclusion 
 
As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8(k) and (l) 
in suspending the individual’s access authorization on the basis of derogatory information it 
received regarding the individual.  For the reasons I have described above, I find that the 
individual has not sufficiently mitigated all the security concerns raised in this case.  I therefore 
cannot find that restoring the individual’s access authorization would not endanger the common 
defense and security and would be consistent with the national interest.  Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The individual may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28. 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 26, 2010 
 



1  Decisions issued by the Office of Hearings and Appeals (OHA), with names and other

personal identifying information deleted, are available on the OHA website located at

http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case number

of the decision in the search engine at http://www.oha.doe.gov/search.htm .

2  Access authorization is defined as “an administrative determination that an individual is

eligible for access to classified matter or is eligible for access to, or control over, special nuclear

material.”  10 C.F.R. § 710.5(a).  Such authorization will be referred to variously in this Decision

as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

February 2, 2010

 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 9, 2009

Case Number: TSO-0819

This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as

"the individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part

710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter

or Special Nuclear Material."1    As explained below, it is my decision that the individual’s

access authorization should not be restored at this time.2

I.  BACKGROUND

The individual has held a Department of Energy (DOE) security clearance for the last 11 years

while working for her present employer, a DOE contractor.  In November 2007, she submitted a

Questionnaire for National Security Positions (the 2007 QNSP, DOE Ex. 7)) for the purpose of

obtaining a higher level access authorization.  In February 2008, the individual was hospitalized
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3  The hospital records submitted by the individual confirm her assertion that she cut only her

left wrist.  See Individual’s September 23, 2009 submission.

after consuming alcohol to the point of intoxication and deliberately cutting her wrist.  The Local

Security Office (LSO) conducted a Personnel Security Interview with the individual in May 2008

(the 2008 PSI, DOE Ex. 9).  One year later, a  DOE-consultant Psychologist evaluated the

individual, and diagnosed her with Major Depression Recurrent Moderate.  The DOE-consultant

Psychologist memorialized his findings in a Report issued in May 2009 (the May 2009 Report,

DOE Ex. 10). 

In July 2009, the LSO suspended the individual’s access authorization.  In August 2009, the LSO 

issued a Notification Letter to the individual, together with a statement setting forth the

information that created a substantial doubt about the individual’s eligibility to hold a DOE

security clearance. (DOE Ex. 3).  According to the LSO, the individual’s behavior has raised

security concerns under  10 C.F.R. § 710.8(h) of the regulations governing eligibility for access

to classified material (Criterion H).  Specifically, it finds that the individual was diagnosed by the

hospital psychiatrist who treated her in February 2008 (the hospital psychiatrist) as having Major

Depressive Disorder and Borderline Personality Disorder.  These are illnesses or mental

conditions that cause, or may cause, a significant defect in the individual’s judgment or

reliability, raising a security concern under Criterion H.  The LSO also finds that the DOE-

consultant Psychologist opined in his May 2009 Report that the individual has been a willing

participant in the therapy recommended by the professionals who have treated her, but that her

therapy has not yet been sufficient to insure her judgment and reliability in the face of any

possible increase in stressors.  The LSO also finds that the following instances of psychological

problems and treatment support the concerns and findings of these medical professionals:

(1) In 1990, the individual received marital counseling and assistance concerning

her military discharge;

(2) In 2002 or 2003, a general practitioner (hereinafter the individual’s doctor)

prescribed Zoloft, an anti-depressant, for the individual;

(3) In October 2007, the individual’s doctor diagnosed her as suffering from

Depression and prescribed 50 mg of Zoloft for “a chronic condition”;

(4) In February 2008, the individual was hospitalized for slitting her wrists.3  She

later explained to the LSO that she did not want to take her life, but wanted

attention and help.  She stated that family stressors overwhelmed her, and that she

decided to drink herself to sleep, but that she ended up cutting herself for

attention;

(5) In February 2008, after cutting herself, the individual was placed in a hospital

on a suicide watch for 48 hours.  However, the individual left the hospital Against

Medical Advice (AMA) after 24 hours, because she wanted to get back to work

and to her children, because she was not comfortable with the hospital

psychiatrist, and because she preferred to consult with her doctor; and

(6) Following her hospitalization, the individual’s doctor changed the individual’s

medication from Zoloft to Zymbalta and Zyprexa, and referred her to counseling
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with a licensed clinical social worker (the individual’s counselor), who the

individual has consulted on a monthly basis since that time. 

DOE Exhibit 3.

On August 24, 2009, the individual requested a hearing (hereinafter “the hearing”) to respond to

the concerns raised in the Notification Letter.  On September 10, 2009, the Office of Hearings

and Appeals Director appointed me the Hearing Officer in this case.  At the hearing I convened

in this matter in November 2009, I received testimony from eight persons.  The DOE presented

the testimony of the DOE-consultant Psychologist. The individual, who was represented by

counsel,  testified and presented the testimony of a psychologist who evaluated the individual for

diagnostic purposes (the individual’s Evaluating Psychologist).  In addition, the individual

presented the  testimony of her boyfriend, a long-time friend, and a co-worker.  The individual

submitted several documents prior to the hearing, including records from her February 2008

hospitalization, an August 2009 letter from her general practitioner, a September 2009 letter from

her counselor, an October 2009 Psychological Evaluation from her Evaluating Psychologist, and

information concerning her prescription medications.  Discussion at the hearing centered on the

incidents in the individual’s life that formed the basis for the LSO’s Criterion H concerns, as well

as the individual’s mental condition and treatment since her February 2008 hospitalization.

II.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a criminal case, in which the

burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this

type of case, we apply a different standard, which is designed to protect national security

interests.  A hearing is "for the purpose of affording the individual an opportunity of supporting

his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).  The burden is on the

individual to come forward at the hearing with evidence to convince the DOE that granting or

restoring his access authorization "would not endanger the common defense and security and

would be clearly consistent with the national interest."  10 C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting or restoring of a security

clearance.  See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent

with the interests of national security test" for the granting of security clearances indicates "that

security determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913

F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against

the issuance of a security clearance).  Consequently, it is necessary and appropriate to place the

burden of persuasion on the individual in cases involving national security issues.  Personnel

Security Hearing, Case No. VSO-0002 (1995).  

Once a security concern has been found to exist, the individual has the burden of going forward

with evidence to rebut, refute, explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).  See also 10 C.F.R. §

710.7(c).
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III.  ANALYSIS

The individual contests the DOE-consultant Psychologist’s finding that she has a mental

condition that may cause a significant defect in her judgment and reliability.  Her Evaluating

Psychologist, her doctor and her counselor support the individual’s contention.  The individual

also testified that her only instance of mental instability, her February 2008 episode and

hospitalization, was caused in part by a prescription anti-smoking medication, Chantix, that she

began taking in December 2007.  She stated that since that incident, she has undertaken extensive

counseling, and that she now functions normally without prescription anti-depressant or anxiety

medication. 

1.  The Individual’s Mental Health Issues Prior to February 2008  

As noted above, the Notification Letter finds that in 1990, the individual received marital

counseling and assistance concerning her military discharge.   At the hearing, the individual

testified that both she and her husband were stationed abroad in the military, and that the

marriage ended due to her husband’s infidelity while she was expecting their first child.  She then

made the decision that it would be best for herself and her child to leave the military and return

home to her family.  She therefore applied for a Chapter 6 hardship discharge based on being a

sole parent, which permitted her to receive an honorable discharge from the military.  She

testified that she received counseling at that time because her military commander told her that

counseling was required as part of her Chapter 6 hardship discharge.  She stated that she was not

prescribed any medication at that time. She submitted a copy of her military discharge papers that

verified her account of her discharge.  She also submitted portions of the regulations concerning

hardship discharges that state that “commanders are required to ensure that adequate guidance

and counseling are provided to personnel who apply for dependency or hardship.”  Hearing

Transcript (TR)  at 17-18, 47-48 citing Individual’s Military Discharge papers, and portions of

the regulations governing hardship discharges submitted by the individual on September 14,

2009.  These records confirm that the individual received sole custody of her child, and that no

mental health problems were cited as a cause for her military discharge.

The individual testified that she first used an anti-depressant in 2002, after her younger son was

hospitalized in intensive care with a severe concussion.  She stated that she asked her doctor for

something to help her while her son was in intensive care, and her doctor prescribed Zoloft.  She

stated that she was not aware at that time that her doctor diagnosed her as suffering from

depression when the doctor prescribed her the medication.  TR at 24-25, 47-48.   The individual

testified that she continued to take Zoloft “on and off” until February 2008.  She stated that she

kept getting her Zoloft prescription refilled because she was coping with a series of traumatic

situations in her life.  She stated that her son had a slow recovery from his head injury, that her

father became ill and died in November 2004, that she went through a divorce in 2005, followed

by a home foreclosure in 2007 and that the foreclosure evolved into a personal bankruptcy

proceeding in 2008.  TR at 44-46, 48-50.  In an August 2009 letter, the individual’s doctor stated

that during this period when the individual was taking Zoloft, she never experienced suicidal or

unusual behavior, and was always a reliable and compliant patient.  See Individual’s September

14, 2009, submission.   The individual’s co-worker testified that he worked with the individual
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4  In later testimony, the individual indicated that she used Chantix up to the time of the

February 21, 2008, hospitalization.  This appears to be unlikely, as there is no record that she refilled

the thirty day supply of Chantix that she received in early January 2008.  See Pharmacy record cited

above.  For purposes of this proceeding, I therefore concluded that she ceased consuming Chantix

approximately two weeks prior to her February 21, 2008, hospitalization.

between 2000 and about 2006, that he shared an office with her for several years, and considers

her a friend.  He stated that the individual is a sociable person and a hard worker.  He stated that

he had some days when she was stressed out with things going on in her life, but that he never

had any concerns about her mental condition.  TR at 92-100.  

2.  The Individual’s February 2008 Self-harm Incident and Her Hospitalization

The individual testified that in December 2007, she started to take the prescription medication,

Chantix, to help with cessation of tobacco.  She submitted a medical expenses summary from her

pharmacy which shows that the pharmacy filled a prescription for a “Chantix Starter Pak” for her

on December 4, 2007, and that the pharmacy refilled this prescription on January 4, 2008.  Id.  

The individual testified that she used the medication as directed, and that she continued to use

Chantix to within a couple of weeks of her February 21, 2008, hospitalization.  TR at 34.4  She

stated that she did not know at the time that Chantix carried a warning that it could induce

serious neuropsychiatric symptoms, including agitation, depression, suicidal thoughts, and actual

suicidal behavior.  Id.  At the hearing, the individual submitted a July 1, 2009, U.S. Food and

Drug Administration (FDA) announcement that Chantix would be required to carry a boxed

warning highlighting the risk of serious mental health events including depressed mood, hostility,

and suicidal thoughts when taking the drug.  The FDA announcement states that in many cases,

these problems began shortly after starting the medication and ended when the medication

stopped.  The FDA announcement also noted that, in some cases the symptoms continued after

stopping the medication, and in a few cases the problems began after the medication was

stopped.  See Ind. Ex. 4.  Both the individual’s doctor and her Evaluating Psychologist stated in

written submissions that they believe that the individual’s use of Chantix may have influenced

the individual’s isolated instance of self-harm on February 21, 2008.  Evaluating Psychologist’s

Report at 3, 7; Doctor’s August 2009 letter at 1.

With regard to her February 21, 2008, incident of self-harm, the individual testified that there

were a lot of things going on in her life, and that evening they all came into her mind together. 

She stated that her home mortgage foreclosure was turning into a bankruptcy, and that she and

her live-in boyfriend were in the process of trying to cut off their relationship.  She stated that she

had an argument with her teenage sons, and they left the house.  She testified that she started

thinking about hurting herself to attract attention, and she does not understand why this

happened, because she has never had such thoughts before or since.  She then went on the

internet and researched how she could cut her wrist without inflicting a fatal injury.  She testified

that she then made a poor choice to drink alcohol, and later went into the garage and slit her

wrist.  TR at 21-23, 86-87.  When her sons came home, they saw her injury and arranged for her

to be taken to the hospital emergency room.  Later, she was transferred to the hospital’s

psychiatric ward.  TR at 22.  The hospital records submitted by the individual indicate that she
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was admitted to the hospital’s “Behavior Health Center” late on Thursday evening, February 21,

2008, and spent all day Friday and part of Saturday there.  Although the individual was admitted

for 72 hours, she was released in less than 72 hours, which was technically AMA.  However, the

hospital records indicate that the Advanced Registered Nurse Practitioner (ARNP) recommended

to the hospital doctor that 

If [the hospital psychiatrist] feels that she can go home, I would feel very

comfortable discharging her home with a female friend supervision for the next 24

hours.  We had a very long discussion regarding the event and her seeking

attention through cutting her wrist.  She agrees [to] outpatient counseling upon

discharge and following up with her primary care doctor in one week for

medication management and suture removal.

Report of ARNP at 3 attached to Individual’s September 23, 2009 submission.  The individual

stated that the hospital psychiatrist reviewed the ARNP’s report and consulted with another nurse

who had treated the individual, then he told the individual that she could leave the hospital but

that he wanted her to be with a friend.  TR at 89-90.  She testified that the hospital psychiatrist

told her that she was leaving AMA, but that he would allow it.  TR at 66.  In light of this

evidence, I find that the individual’s early departure from the hospital’s psychiatric ward was

sanctioned by her treating physician and should not raise a concern with the DOE.   

The individual stated that her act of self-harm on February 21, 2008, shocked her because she

had never had such feelings before in her life.  TR at 21, 39.  The individual’s friend/co-worker

also testified that he was shocked by her February 2008 self-harm incident and thought that it

was completely out of character.  TR at 101.  The individual’s longtime friend testified that the

individual has been her best friend since grade school, and now they usually meet on weekends to

go shopping together.  TR at 120.  She stated that when the individual told her about cutting her

wrist, the longtime friend thought she must be joking, “I didn’t think that had actually happened.” 

TR at 110.  

3.  The Individual’s Treatment and Mental Health Since February 2008

The individual testified that after her hospitalization, she consulted her doctor to locate a

therapist.  Her doctor recommended a licensed clinical social worker (the individual’s counselor),

who the individual met with on a monthly basis until the counselor discharged her.  TR at 37-38,

82, see also, Doctor’s August 2009 letter attached to Individual’s September 14, 2009

submission.  In a September 2009 letter, the counselor states that she first met with the individual

three days after she left the hospital, and at the time she presented with Generalized Anxiety

Disorder and Depressive Disorder, Not Otherwise Specified.  The counselor wrote that she

provided counseling services to the individual from February through July 2008, during which

time the individual’s anxiety and depression decreased as she learned and utilized coping skills. 

The counselor wrote that in August 2009, the individual contacted her and asked for a

reevaluation.  The counselor concluded that the individual did not meet the criteria for

Generalized Anxiety Disorder and Depressive Disorder, that the individual reported that she

continues to utilized coping strategies introduced in their sessions, and that she has not used anti-
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5  At the October 27, 2009, telephone conference call in this proceeding, I suggested to the

individual’s counsel that he present the testimony of the individual’s doctor and her counselor, so

that they could answer questions concerning the opinions that they present in the letters that they

have submitted on the individual’s behalf.  See Hearing Officer’s October 27, 2009, e-mail to the

parties reviewing the content of the October 27, 2009, telephone conference call.  Because the

individual’s doctor and her counselor did not testify, I can only accord their written statements

neutral weight in this proceeding.

anxiety or anti-depressant medication since January 2009.  See Counselor’s letter attached to

Individual’s September 14, 2009, submission.5

The individual testified that very soon after she began counseling in February 2008, she ended

her relationship with her ex-boyfriend, because he was not emotionally supportive.  TR at 23, 77. 

She met her current boyfriend about a month later, and they have been living together since about

January 2009.  She stated that she and her boyfriend prefer to stay home and play cards rather

than to go out and socialize, and that they enjoy engaging in hobby projects together.  TR at 79. 

The individual testified that in dealing with conflicts with her sons, she’ll “take a breather” rather

than react immediately to negative situations.  TR at 80.  She stated that she believes that her

sons talk to her more and listen to her more than they did prior to her 2008 hospitalization.  TR at

76.  She testified that before her 2008 hospitalization, she sometimes drank beer to relieve stress

or to help her fall asleep, but that she now avoids alcohol when she is feeling stressed or in a bad

mood.  She testified that she continues to consume alcohol occasionally, but that she has not been

intoxicated since February 21, 2008.  TR at 54-55.

The individual’s boyfriend testified that he has known the individual since March 2008 and has

lived with the individual for about a year, and that he has no concerns about her mental

condition, and has observed nothing that suggests that she has any tendency to want to harm

herself.  TR at 131.  He stated that the individual told him about each meeting with her

counselor, and he opined that she is a stronger person because of the coping skills she acquired in

counseling.  TR at 133-134.  He testified that the individual has an outstanding relationship with

her children.  TR at 139.  He stated that the individual’s consumption of alcohol is very limited,

and that he has never seen her intoxicated.  TR at 134-135.    The individual’s longtime friend

stated that the individual has not appeared overly stressed since her February 2008

hospitalization.  TR at 117.   

4.  Opinions of Medical Experts Concerning the Individual’s Mental Health and Prognosis 

The individual’s Evaluating Psychologist testified that she evaluated the individual in October

2009, and that the evaluation consisted of a structured clinical interview and several different

forms of objective testing, including the Minnesota Multiphasic Personality Inventory - Second

Edition and the Michigan Alcohol Screening Test.  She stated that she also reviewed the DOE-

consultant Psychologist’s report and the LSO’s Notification Letter.  TR at 145-152.  She testified

that she concluded from her evaluation that the individual currently met no criteria for a mental

health disorder, and she stated that the testimony that she heard at the hearing did not cause her to
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6  The DOE-consultant Psychologist stated that it was possible that Chantix may have

(continued...)

change that conclusion.  Tr at 148.  The Evaluating Psychologist stated that at the time of her act

of self-harm and her hospitalization, the individual suffered from an adjustment disorder, which

occurs when a major stressful event in life or a series of more or less stressful events that have a

cumulative effect overwhelms the person’s ability to cope.  This results in emotional distress and

impairment of functioning.  TR at 154.  The Evaluating Psychologist stated that the letter from

the individual’s counselor indicated that the individual had developed coping skills and an ability

to cope with stressors.  TR at 158-159.  The Evaluating Psychologist stated that, in her report, she

recommended that the individual engage in some form of outpatient psychotherapy as a

prophylactic measure to ensure that she would continue progress or maintain her gains in coping

with stress, but that such treatment was not necessary for maintaining her judgment and

reliability.  TR at 160.  In her October 2009 Evaluation, the Evaluating Psychologist opined that

the individual has certain personality traits, such as strong need for social interaction which can

result at times in emotional dependence in intimate relationships, and a tendency to

underestimate the degree of a problem and to recognize it at a more manageable stage. 

Evaluation at 5.  However, she wrote that it would be inaccurate and unfair to attribute the

individual’s single act of self-harm on February 21, 2008, solely to these personality traits.  She

found that the individual’s isolated act occurred on a night when both “alcohol as well as a

prescription medication known to produce erratic suicidal behaviors had been consumed.” 

Evaluation at 7.   She testified that the individual has no intrinsic mental health condition that

could be exacerbated by stress.  However, she stated that without the active use of coping skills

and without the maintenance or increases in those gains, the individual could become

emotionally overwhelmed by a future stressful event.  TR at 172.  The Evaluating Psychologist

opined that the individual currently is at low risk for a future incident similar to what happened

in February 2008, but added that it would be an even lower risk if the individual obtained

additional therapy to observe and monitor her emotions, and to maintain the gains that she has

already made.  TR at 182.

After listening to the other testimony at the hearing, the DOE-consultant Psychologist testified

that he remains confident of the accuracy of his diagnosis of Major Depression Recurrent

Moderate, and that the individual has characterological deficits that cause her to deny and

externalize her emotional distress.  TR at 202.  He stated that the individual’s admission that she

has felt overwhelmed by a series of stressful events in her life supports his diagnosis of recurrent

moderate depression.  TR at 210.  He testified that the individual has characterological

vulnerabilities that make her susceptible to recurrent depression, and therefore her depression in

not in remission.  With regard to those vulnerabilities, he referred to numerous problematic

choices made by the individual that have led to financial problems and relational problems.  TR

at 200-201.  He opined that he did not believe that her February 2008 self-harm incident was

suicidal or indicated a risk of suicidal episodes in the future.  TR at 227.  He stated that he

believed her poor judgment in cutting herself for attention was not caused by a reaction to taking

Chantix, but from being emotionally overwhelmed and increasingly frustrated, depressed and

furious with her children.  TR at 224-226.6  However, he believed that she was at risk for being
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6(...continued)

enhanced her agitation and acting out behavior, but that he is not an expert on these medications and

cannot opine on how they can contribute to the intensity of the reaction.  TR at 224-225.

emotionally vulnerable to the point where she can act with  poor judgment.  TR at 227.  While he

believed that the individual’s acquisition of coping skills from her counselor was a good start, he

characterizes it as necessary but not sufficient.  TR at 228.  He stated that the counselor’s August

2009 letter does not indicate that she fully understands the issues that cause the individual’s

problems, and he does not know if she has the training and sophistication to address them.  TR at

229.  He stated that there is a distinction between coping techniques and addressing character and

personality change.  He opined that if someone is constantly feeling underappreciated and their

self-esteem is rising and falling with every breath, a therapist needs to look at that individual’s

treatment of others as “self-esteem appliances” and help them to understand their basic

personality problem.  TR at 232-233.   The DOE-consultant Psychologist testified that the

individual is not currently in emotional distress.  However, he stated that she would be at low

risk for acting unreliably in the future only if she enters into psychotherapy to address the

personality issues that make her emotionally vulnerable.  TR at 233-234.  

5.  The Individual’s Current Mental Condition and her Risk of Exercising Poor Judgment

in the Future 

In the administrative review process, it is the Hearing Officer who has the responsibility for

forming an opinion as to whether an individual has been properly diagnosed with a mental

condition. See 10 C.F.R.§ 710.27.  Hearing Officers properly give deference to the expert

opinions of psychologists and other mental health professionals regarding these diagnoses. See,

e.g., Personnel Security Hearing, Case No. TSO-0401 (2006).  In cases like this one, where the

medical experts disagree concerning a mental illness diagnosis, the DOE Hearing Officer must

make a determination based on the available evidence.

The individual believes that the coping mechanisms acquired during her 2008 counseling

coupled with the support of her boyfriend, other friends, and her doctor will enable her to react to

any future emotional stresses with good judgment, and that she has adequately addressed the

Criterion H security concerns arising from her mental diagnosis and her February 2008 act of

self-harm.  I find that the evidence supports the individual’s assertions that her relationships with

her current boyfriend and her children now are more stable and less stress-inducing than the

relationships with her former boyfriend and her children that existed in February 2008, and that

the coping mechanisms that she is applying in her relations with her children are enhancing those

relationships.  In addition, I find that the record established in this proceeding indicates that the

individual has been compliant with the advice of her treating physicians, and that her 2008 act of

self-harm was not suicidal in nature, and does not indicate a higher degree of risk for suicidal

actions in the future.  However, based on expert medical opinion expressed in this proceeding, I

conclude that the individual’s arguments and supporting evidence concerning her treatment

program do not resolve the DOE’s security concern that she is at risk for committing future acts

of poor judgment.   



- 10 -

At the hearing, the DOE-consultant Psychologist concluded that the individual still appeared to

be vulnerable to recurrent instances of moderate depression, and that her counseling had not

provided her with the insight and support to address the emotional issues that could lead to stress

induced instances of poor judgment in the future.  The individual’s Evaluating Psychologist

disagreed with the DOE-consultant Psychologist’s diagnosis and argued that the individual’s

2008 incident of self-harm was an isolated adjustment disorder episode brought on by a high

level of emotional stress and the presence of both alcohol and the possible influence of a

medication that can produce mental instability.  In this instance, I find that the record provides

stronger support for the DOE-consultant Psychologist’s position that the individual suffers from

a recurrent depression which requires additional psychological treatment.  I find that this

diagnosis is supported by individual’s testimony that she continued using an anti-depressant from

2002 until 2008 because she felt an ongoing need for medication to help her cope with a series of

problems in her life.  I also find that the individual’s argument with her children that precipitated

her February 21, 2008, act of self-harm does not in itself appear to be the type of major, stressful

life event that would trigger the adjustment disorder diagnosed by the Evaluating Psychologist. 

Nor do I find that the Evaluating Psychologist has established a strong likelihood that the

individual’s acts of poor judgment on February 21, 2008, were caused or enhanced by a reaction

to the medication Chantix.  The individual testified that she experienced no problems with

Chantix while she was consuming it, and that she stopped consuming Chantix prior to the

February 21, 2008, incident.  The FDA notice provided by the individual indicates that in only a

few cases did side effects occur only after Chantix was discontinued.  I therefore conclude that

the possibility that Chantix negatively influenced the individual’s actions on February 21, 2008,

is not substantiated and does not mitigate the LSO’s concerns about her poor judgement.  See

Personnel Security Hearing, Case No. TSO-0770 (2010) (OHA Hearing Officer found that the

possible effects of Chantix in worsening an individual’s alcohol-induced behavior did not

invalidate the DOE-consultant psychologist’s diagnosis of Alcohol Dependence).

My positive assessment of the individual’s demeanor and of the evidence presented at the hearing

convince me that the individual has committed herself to dealing with emotional stress in a

productive manner.  Moreover, she testified that she will follow the Evaluating Psychologist’s

advice to engage in  psychotherapy.  TR at 81.  These positive developments are all significant

factors which indicate progress towards mitigating the security concerns arising from her

diagnosed mental condition and her February 2008 incident of self-harm.  However, I agree with

the DOE-consultant Psychologist that the individual has not yet established an ongoing

psychotherapeutic relationship that will permit her to address her emotional issues and

vulnerabilities.  

Accordingly, I find that the individual has not yet progressed in her treatment to the extent

necessary to resolve the DOE’s security concerns.  I therefore conclude that it would not be

appropriate to restore the individual’s access authorization at this time.

IV. CONCLUSION

For the reasons set forth above, I find that the individual was properly diagnosed with Major

Depression Recurrent Moderate, and that this mental condition is subject to Criterion H.  Further,
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I find that this derogatory information under Criterion H has not been mitigated sufficiently at

this time.  Accordingly, after considering all of the relevant information, favorable or

unfavorable, in a comprehensive and common-sense manner, I conclude that the individual has

not yet demonstrated that restoring her access authorization would not endanger the common

defense and would be clearly consistent with the national interest.  The individual or the DOE

may seek review of this Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. §

710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: February 2, 2010
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Name of Case:  Personnel Security Hearing  
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This decision concerns the eligibility of XXXXXXXXXXXX (“the Individual”) for a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
access authorization should be restored.  For the reasons detailed below, it is my decision that the 
Individual’s access authorization should be restored.2   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor in a position which requires him to hold an 
access authorization. The Individual has held a DOE access authorization since 1973.  DOE Ex. 
3 at 2.  A DOE local security office (LSO) obtained information which created a substantial 
doubt regarding the Individual’s eligibility for continued access authorization. During the 
investigation of this information, the Individual was the subject of Personnel Security Interviews 
(PSIs) in October 2008 and March 2009.  DOE Exs. 12, 13.  After the PSIs, the LSO referred the 
Individual to a DOE consultant-psychiatrist (“the DOE psychiatrist”) for an evaluation.  The 
DOE psychiatrist prepared a report describing his evaluation of the Individual, and his resulting 
diagnosis, and presented the report to the LSO.  After reviewing the DOE Psychiatrist’s report 
and the Individual’s personnel security file, the LSO concluded that the derogatory information 
casting doubt on the Individual’s eligibility for continued access authorization remained 
unresolved.  The LSO informed the Individual of its conclusion in a Notification Letter that set 
forth the DOE’s security concerns and the reasons for those concerns.  See Notification Letter, 
July 21, 2009.  The Notification Letter also informed the Individual that he was entitled to a 
hearing before a Hearing Officer in order to resolve the security concerns.   
 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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The Individual requested a hearing on this matter.  The LSO forwarded his request to the Office 
of Hearings and Appeals, and I was appointed the Hearing Officer.  The DOE Counsel 
introduced 14 exhibits into the record and presented the testimony of the DOE Psychiatrist.  The 
Individual, represented by counsel, tendered one exhibit into the record and presented his own 
testimony, as well as the testimony of his mother, his father, his treating psychologist, and two 
co-workers.  See Transcript of Hearing, Case No. TSO-0822 (hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
III. DEROGATORY INFORMATION AND ASSOCIATED SECURITY CONCERNS 
 
A. The Individual’s Depression and Related Facts 
 
The facts in this case are undisputed.  The Individual is a 56-year-old man.  DOE Ex. 8 at 3.  In 
late 2008, the Individual was experiencing financial and marital difficulties.  Id.; Tr. at 125.  The 
Individual became depressed as a result of his ongoing problems.  The Individual discussed his 
depression with his primary care physician, who prescribed him an anti-depressant medication.  
DOE Ex. 7 at 2; Tr. at 143.   
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In late 2008, the Individual’s youngest sister sent him a letter in which she confronted the 
Individual about his sexual molestation of her more than 35 years ago.  DOE Ex. 8 at 3; DOE Ex. 
12 at 35; Tr. at 128.  The Individual was 19 years old and his sister was 12 years old when the 
alleged abuse took place.  DOE Ex. 12 at 38; Tr. at 130-31.  The Individual admitted that he 
abused his sister because he was angry that his parents “held her up on a pedestal,” while he was 
considered “the black sheep” of the family.  DOE Ex. 12 at 39.  Until he received the letter from 
his sister in November 2008, the Individual had blocked the incident from his mind to the point 
where he had forgotten about it.  The Individual’s sister also disclosed the abuse to their parents, 
as well as to the site psychologist at the Individual’s place of employment. Id. at 42-43; Tr. at 
130. 
 
After receiving the letter, the Individual was ashamed and his depression worsened because he 
did not know how to handle the situation and he was concerned about potential ramifications at 
work, particularly in light of his financial difficulties. DOE Ex. 12 at 50.  In January 2009, the 
site psychologist diagnosed the Individual with “Sexual Abuse of a Child (35+ years ago, just 
revealed) [and] Major Depression, Moderate” and referred the Individual to seek treatment from 
a psychologist who specialized in matters pertaining to sexual abuse (“the treating 
psychologist”).  DOE Ex. 9; Tr. at 130.  The Individual sees both the site psychologist and the 
treating psychologist regularly.  Tr. at 138.  In addition, he continues taking his anti-depressant 
medication.  DOE Ex. 8 at 7; Tr. at 145.   
 
In April 2009, the DOE psychiatrist diagnosed the Individual with “Major Depression, Single 
Episode, Severe, in partial remission.”  DOE Ex. 8 at 9; see also Tr. at 169.  The DOE 
psychiatrist determined that this was an illness or condition that causes, or may cause, a 
significant defect in the Individual’s judgment and reliability.   DOE Ex. 8 at 9; Tr. at 172. 
 
B. The Notification Letter and DOE’s Security Concerns  
 
As stated above, the Notification Letter included a statement of derogatory information that 
created a substantial doubt as to the Individual’s eligibility to hold a security clearance under 
paragraph (h) of the criteria for eligibility for access to classified matter or special nuclear 
material set forth at 10 C.F.R. § 710.8.  Criterion H pertains to information that a person has “an 
illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, 
other licensed physician or a licensed clinical psychologist causes, or may cause, a significant 
defect in judgment or reliability.” 10 C.F.R. § 710.8(h); see also Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on December 
29, 2005 by the Assistant to the President for National Security Affairs, The White House (the 
Adjudicative Guidelines), Guideline I, ¶ 27.    
 
As a basis for invoking Criterion H, the Notification Letter cites the April 2009 diagnosis by the 
DOE psychiatrist, the January 2009 diagnosis by the site psychologist, and the Individual’s use 
of anti-depressant medication noted above. See Notification Letter, July 21, 2009.  The 
Individual does not dispute the facts cited in the Notification Letter.  There is no question that a 
diagnosis of a depressive disorder raises security concerns and, therefore, the LSO properly 
invoked Criterion H.    
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IV. FINDINGS OF FACT AND ANALYSIS 
 
As mentioned above, the Individual did not dispute the facts giving rise to the Notification 
Letter.  Therefore, the only issue to be resolved at the hearing was whether the Individual has 
mitigated the security concerns arising from those facts.   
 
The Individual began seeing the treating psychiatrist at the recommendation of the site 
psychologist.  Tr. at 130.  The treating psychologist diagnosed the Individual with a depressive 
disorder.  Tr. at 65.  Initially, the Individual’s attendance at his therapy sessions was very good 
and he was responsible about maintaining his appointments.  Tr. at 65.  However, the 
Individual’s depression worsened about three months into his therapy due to the confluence of 
several stressors, including problems arising in his divorce from his second wife, the ending of 
his third marriage, related financial problems, and the shame and guilt he felt resulting from the 
revelation that he abused his sister 35 years ago.  Tr. at 135, 70.  The Individual began 
“withdrawing” and missing appointments with the treating psychiatrist in April 2009.  Id.  The 
site psychologist and the Individual’s father confronted the Individual about his condition and 
the Individual began actively engaging in his therapy again.  Tr. at 136.  Since that time, the 
Individual has “changed [his] life.”  Tr. at 137.   
 
Since April 2009, which the Individual described as his “lowest point,” the Individual has done 
well in therapy, working with the treating psychiatrist to understand why he abused his sister 35 
years ago and the underlying emotional issues.  Tr. at 137-38.  According to the treating 
psychologist, the Individual never denied sexually abusing his sister, and he was very 
remorseful.  Tr. at 69-70.  The Individual has resolved several other stressors in his life, 
particularly those arising from dissolution of his second and third marriages, and is “much less 
depressed now.”  Tr. at 71.   The Individual’s mother also noted that, as he continued with his 
therapy, the Individual became calmer and less depressed.  Tr. at 36.  The Individual’s co-
workers also noticed that the Individual appears calmer and less stressed now than he did in early 
2009.  Tr. at 19. 
 
The treating psychologist believes the Individual’s depression has stabilized.  Tr. at 82.  In that 
regard, he noted that the Individual is handling stressors in his life better than he has in the past, 
he has learned better coping skills, he is not engaging in self-pity or self-defeating behaviors, he 
has a better self-image, and his outlook on life is less pessimistic.  Id.  The treating psychologist 
further believes the Individual will handle future stress well.  Tr. at 84.  He noted that the 
Individual thinks more rationally, is not as impulsive and is more willing to talk about his 
problems, rather than internalizing them.  Id.  This change in his demeanor has been noticed by 
his parents and his co-workers.  Tr. at 22-23, 52, 100.   
 
The Individual continues to take his anti-depressants as prescribed.  Tr. at 145.  His mother 
corroborated his statement regarding his compliance with his medication.  Tr. at 37.  In addition, 
the Individual intends to continue his therapy with the treating psychologist for at least six more 
months, but perhaps more if necessary.  Tr. at 83, 154.  The Individual will continue his therapy 
until the treating psychologist and site psychologist determine that he is “fully cured and able to 



 - 5 -

cope with stresses that come up in [his] life.”  Tr. at 154.   Although he recommends that the 
Individual continue with his therapy, the treating psychologist believes that the Individual’s 
condition is no longer one which causes or may cause a significant defect in his judgment or 
reliability.  Tr. at 75.  The Individual’s symptoms are “not completely gone” but are “mostly 
resolved.”  Tr. at 74.  The Individual has responded well to therapy, is “highly motivated,” and 
his prognosis is good.  Tr. at 73. 
 
After considering the hearing testimony and reviewing the record as a whole, I find that the 
Individual has successfully mitigated the security concerns associated with his depression.  The 
Adjudicative Guidelines set forth several conditions which may serve to mitigate security 
concerns associated with an individual’s mental or psychological condition.  Those conditions 
include: “(a) the identified condition is readily controllable with treatment, and the individual has 
demonstrated ongoing and consistent compliance with the treatment plan; (b) the individual has 
voluntarily entered a counseling or treatment program … and the individual is currently 
receiving counseling or treatment with a favorable prognosis by a duly qualified mental health 
professional; [and] (c) [a] recent opinion by a duly qualified mental health professional … that 
an individual’s previous condition is under control or in remission, and has a low probability of 
recurrence or exacerbation.”  See The Adjudicative Guidelines, Guideline I, ¶ 29.    
 
In this case, I am persuaded by the testimony of the Individual and the treating psychologist that 
the Individual has been actively engaged in his therapy since January 2009, with the exception of 
a brief period of time in April 2009 when his depression worsened.  The Individual has gained 
insight into his current emotional issues as well as his actions toward his youngest sister 35 years 
ago.  He has learned how to handle stressful situations and is much calmer now.  This change in 
his mental state has been evident in his personal life as well as in his workplace.  The Individual 
has been responsible in attending his therapy sessions with the treating psychologist, intends to 
continue his sessions with the treating psychologist, and has been compliant with his medication.  
In addition, the Individual has received a favorable prognosis from the treating psychologist.    
 
The record in this case supports my finding that the Individual has addressed his depression and 
is now stable.  My conclusion in this regard is further supported by the testimony of the DOE 
psychiatrist.  After being present throughout the hearing, the DOE psychiatrist testified that he 
was “greatly encouraged” by the Individual’s progress.  Tr. at 173.  The DOE psychiatrist 
believed that the Individual has gained insight into his psychological issues and has developed 
adequate coping skills.  Tr. at 176-77.  The DOE psychiatrist concluded that the Individual has 
demonstrated adequate stability regarding his depression. Like the treating psychologist, the 
DOE psychiatrist no longer believes that Individual’s condition is a condition which causes or 
may cause a significant defect in his judgment or reliability.  Tr.  at 177-78.  Finally, the DOE 
psychiatrist believes the Individual’s risk of falling back into depression is “low.”  Tr. at 179, 
187.   
 
Based on the foregoing, I find that the Individual has presented adequate evidence of 
rehabilitation or reformation from a mental illness or condition which causes or may cause a 
significant defect in his judgment or reliability.   
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V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criterion H of the Part 710 
regulations.  I also find that the Individual has presented sufficient information to fully resolve 
those concerns.  Therefore, I conclude that granting the Individual’s request for access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the 
Individual’s suspended DOE access authorization should be restored.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: January 28, 2010 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: September 10, 2009 
 
Case Number:  TSO-0823 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization. The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended 
access authorization should be restored.  For the reasons detailed 
below, the Individual’s access authorization should be restored. 
 

I. Background  
 
The Individual has worked at a DOE site for approximately 25 years. 
DOE Ex. 19 at 1.  He has held a security clearance for over 20 
years.  DOE Ex. 3 at 2.  In October 2008, the Individual was 
injured in a car accident and was arrested for Driving Under the 
Influence of alcohol (DUI).  DOE Ex. 1 at 1.  The Individual 
reported the arrest to the Local Security Office (LSO) and sought 
treatment.  Id.  In April 2009, the LSO interviewed the Individual, 
DOE Ex. 20, and referred the Individual to a DOE consultant 
psychiatrist (the DOE psychiatrist).   
 
In June 2009, the DOE psychiatrist evaluated the Individual and 
prepared a report.  DOE Ex. 10.  The psychiatrist opined that the 
Individual had suffered from alcohol abuse in the past.  Id.  at 8 
(alcohol abuse as defined in Diagnostic and Statistical Manual of 
the American Psychiatric Association, 4th edition, Text Revision 
(DSM-IV)).  The psychiatrist noted evidence of rehabilitation - the 
Individual’s eight and one-half months of abstinence and treatment. 
Id.  The psychiatrist stated that (i) the Individual “was on the 
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right track” and (ii) “in all likelihood” would establish adequate 
evidence of rehabilitation at the end of another three and one-half 
months.  Id.     
 
In July 2009, the LSO issued a Notification Letter, identifying 
security concerns under 10 C.F.R. § 710.8(j) (Criterion J, alcohol 
abuse) and 10 C.F.R. § 710.8(l) (Criterion L, circumstances  
indicating that the individual is not honest, reliable, or 
trustworthy, or is subject to pressure or coercion).  DOE Ex. 1.   
 
As support for the Criterion J concern, the Notification Letter 
cited the DOE psychiatrist’s diagnosis of alcohol abuse, the 
October 2008 DUI, and four prior alcohol-related incidents.  Two 
incidents occurred in 1978, one of which was a car accident in 
which the Individual was injured and charged with DUI.  The other 
two incidents were (i) a 1981 DUI and (ii) a 1997 car accident in 
which the Individual was injured and received “wet reckless” 
penalties.   
 
As support for the Criterion L concern, the Notification Letter 
cited the alcohol-related incidents, as well as other incidents 
that occurred from 1972 to 1981.  DOE Ex. 1 at 2-3.  The latter 
incidents included illegal drug use when the Individual was 18 to 
21 years old, and other incidents that occurred when the Individual 
was a juvenile.      
 
The Individual requested a hearing, DOE Ex. 2, and I was appointed 
to serve as the Hearing Officer.  At the hearing, DOE Counsel 
presented one witness:  the DOE psychiatrist.  The Individual 
testified and presented six additional witnesses:  his wife, his 
Alcoholics Anonymous (AA) sponsor, two colleagues, a clinical 
social worker, and the site’s Employee Assistance Program (EAP) 
psychologist.       
 

II. The Hearing  
 

A. The Individual 
 
The Individual testified at length about his prior alcohol use, the 
October 2008 DUI, and his recovery activities.  Prior to the 
October 2008 DUI, the Individual was increasingly concerned about 
his and his wife’s job security, and he used alcohol to deal with 
that and other stressors.  Tr. at 145-46.  The 2008 DUI made the 
Individual realize that he “needed help” and within two days of the 
DUI he contacted the site’s EAP for assistance.  Id. at 148.  The 
Individual received treatment at a local facility and now 
participates in a weekly aftercare program.  Id. at 156.  The 
Individual also joined AA, obtained a sponsor, and is attending two 
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meetings each week.  Id. at 156, 173.  Finally, the Individual 
keeps in touch with the EAP psychologist.  Id. at 148, 156-57.   
The Individual has not consumed any alcohol since the October 2008 
DUI, id. at 152, and has a “lifelong commitment” to abstinence, id. 
at 154.  As support for this abstinence, the Individual cites his 
recovery activities, a new pattern of expressing his emotions and 
managing stress, his wife, his AA sponsor, and his colleagues.  Id. 
at 174-75.   
 
DOE Counsel questioned the Individual about the recurring nature of 
his alcohol-related driving incidents.  The Individual testified 
that, prior to the October 2008 DUI, he “wasn’t able to admit” that 
he had an alcohol problem, Tr. at 169, and his alcohol intake 
impaired his judgment about his ability to drive safely, id. at 
170.  The October 2008 DUI prompted the Individual to realize that 
he was “on a path to ruining [his] life and [his] wife’s life with 
[him]” and that he “could hurt or kill somebody” and, therefore, 
that he had to stop drinking.  Id. at 171.  
 
B.  The Individual’s Wife 
 
The Individual’s wife testified about the Individual’s history of 
alcohol consumption and his recovery activities.  The Individual 
had “good intentions” about not drinking and driving.  Tr. at 131. 
Nevertheless, once the Individual began drinking, he could not 
stop, would become intoxicated, and then believe that he could 
drive safely.  Id. at 115, 129, 131.  The 2008 DUI was a “wake-up 
call,” and the Individual sought professional help.  Id. at 116.  
Since the DUI, the Individual has abstained from alcohol and has 
made a “life-time” commitment to abstain.  Id. at 124.  Also since 
the DUI, the Individual has participated in an alcohol treatment 
program at a local hospital and now attends a weekly aftercare 
class there.  Id. at 117, 118.  In addition to the aftercare 
program, the Individual participates in AA and sees the EAP 
psychologist.  Id. at 118.  As a result, the Individual is now able 
to talk about his feelings and concerns, and the Individual’s wife 
has her “friend back.”  Id.  The Individual’s family and friends 
are supportive of his abstinence.  Id. at 120-22, 124-25, 138. 
 
C.  The Individual’s AA Sponsor  
 
The Individual’s AA sponsor testified about his own AA experience 
and the Individual’s participation.  The Individual’s sponsor has 
been abstinent and participated in AA for 20 years.  Tr. at 38.  
Ten to twelve months ago, the Individual contacted the sponsor and 
started to attend AA meetings.  Id. at 40-41.  The Individual 
consistently attends the meetings and is “very participatory.”  Id. 
at 42.  The Individual has expressed an intention to stay with AA 
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and a belief that his life is better without alcohol.  Id. at 47-
48.  
 
D.  The Individual’s Colleagues    
 
Colleague 1 testified concerning the Individual’s work and his 
response to the October 2008 DUI.  The colleague has known the 
Individual for three years and manages projects on which the 
Individual works.  Tr. at 75-76.  The colleague sees the Individual 
at least several times a week and sometimes daily.  Id. at 64.  
During the year preceding the Individual’s DUI, personnel 
reductions at the site caused “a lot of stress,” id. at 66, 
particularly for the Individual, because his wife’s continued 
employment was also  uncertain, id. at 67.  The Individual promptly 
informed the colleague of the DUI, id. at 65, and the steps that 
the Individual was taking to recover from his alcohol problem, id. 
at 70-72.  Since the DUI and the Individual’s recovery activities, 
the Individual has learned to talk about things that upset him.  
Id. at 82.  The Individual performs his work “exceptionally well”, 
id. at 80, he complies with security rules, and he is honest,  id. 
at 81. 
 
Colleague 2 is a deputy group leader; the Individual has worked on 
the colleague’s projects for about six or seven years, and the 
colleague sees him daily.  Tr. at 84, 86, 89.  During the time 
leading up to the October 2008 DUI, “there was a lot of stress” 
arising from personnel reductions.  Id. at 106.  The Individual 
told the colleague about the DUI “almost right after it happened,” 
and indicated that he was “not going to touch alcohol again.”  Id. 
at 90.  The colleague believes that the Individual is “absolutely 
sincere” about maintaining abstinence.  Id. at 92.  As for the 
Individual’s work performance, the Individual is one of the 
colleague’s “preferred backups,” id. at 86, and a “model employee,” 
id. at 96.  The Individual’s reliability is “outstanding,” id. at 
88, and the colleague has never had occasion to question the 
Individual’s honesty, id. at 89.   
 
E. The Clinical Social Worker    
 
The clinical social worker testified that she was the case manager 
for the Individual’s six-week outpatient treatment program and that 
she facilitates the aftercare program in which the Individual 
participates.  Tr. at 8, 13.  The social worker believes that the 
Individual has been abstinent since he entered the outpatient 
treatment program, which was over 13 months ago.  Id. at 16.  She 
is also aware that the Individual participates in AA.  Id. at 15. 
Given his participation in recovery, commitment to abstinence, and 
supportive environment, the Individual’s prognosis is “good,” id. 
at 14, and his risk of relapse is “slim,” id. at 21. 
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F.  The EAP Psychologist 
 
The EAP psychologist testified that, after the Individual was 
arrested for DUI, he sought assistance from the EAP in “starting 
his recovery.”  Tr. at 24.  She recommended a substance abuse 
program, and the Individual followed her recommendation.  Id.  She 
worked with the Individual to develop a relapse prevention plan, 
which was completed in November 2008, id. at 29, and she had 
several follow-up meetings with the Individual, id. at 25.  In 
August 2009, the Individual consulted with her about anxiety 
associated with the suspension of his clearance, as well as his 
progress in recovery.  Id.  The Individual told her that he viewed 
their meetings as productive, and was actively participating in his 
recovery program, which included abstinence and participation in 
AA.  Id. at 28.  Because of his receptivity and commitment to 
treatment, the Individual’s risk of relapse is “low.”  Id. at 33.   
 
G.  DOE Psychiatrist 
 
The DOE psychiatrist testified that the Individual had a history of 
alcohol abuse and, at the time of the June 2009 evaluation, had 
“already established eight and one-half months of sobriety” and was 
“on the right track.”  Tr. at 183.  The DOE psychiatrist was 
“impressed during the interview with [the Individual’s] level of 
commitment” and believes that the testimony presented at the 
hearing confirms that commitment.  Id. at 183-84. The DOE 
psychiatrist cited the Individual’s development of a capacity to 
express his feeling as a significant change giving the Individual 
confidence that he will be able to handle whatever problems arise. 
Id. at 185.   
 
When asked by DOE Counsel whether the multiple DUIs affected the 
Individual’s risk of relapse, the DOE psychiatrist referred to the 
Individual’s denial, before the October 2008 DUI, of an alcohol 
problem.  The psychiatrist stated that “denial is a very powerful 
part of the defense mechanisms that alcoholics have” and that 
excessive alcohol intake impairs their ability to perceive that 
they have a problem.”  Tr. at 186.  The psychiatrist was 
“reassured” by the Individual’s testimony that the October 2008 DUI 
“forced him to realize” that his pattern of drinking and driving 
and his lack of strategies to deal with stress could not continue. 
Id. at 186-87.  In sum, given the Individual’s new insight and his 
thirteen months of sobriety and treatment, the DOE psychiatrist 
opined that the Individual’s risk of relapse is “low” and that the 
Individual has demonstrated adequate evidence of reformation and 
rehabilitation.  Id. at 188. 
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    III. Governing Standards  
 
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a). 
 

IV. Analysis  
 
A. The Security Concerns 
 
The Individual does not contest the facts cited in the Notification 
Letter.  Those facts raise security concerns.  Alcohol-related 
arrests and a diagnosis of alcohol abuse raise a concern under    
10 C.F.R. § 710.8(j) (Criterion J).  See also Personnel Security 
Hearing, Case No. TSO-0752 (2009);1 Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, the White House (the Adjudicative 
Guidelines) ¶¶ 22(a) (alcohol-related incidents such as DUI), 22(d) 
(diagnosis of alcohol abuse).  Similarly, criminal conduct raises a 
concern under 10 C.F.R. § 710.8(l) (Criterion L).  See also 
Personnel Security Hearing, Case No. TSO-0752 (2009); Adjudicative 
Guidelines ¶ 33(a) (a single serious crime or multiple lesser 
offenses). 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on 
the OHA website located at http://www.oha.doe.gov.  The text of a cited decision 
may be accessed by entering the case number of the decision in the search engine 
at http://www.oha.doe.gov/search.htm 
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B.  Reformation and Rehabilitation   
 
The Individual has presented testimony to resolve the security 
concerns.  The witnesses were highly credible, and all the evidence 
clear and convincing. 
 
With respect to the Criterion J concern, the Individual has 
abstained from alcohol since the October 2008 DUI, learned ways to 
manage stress, and is committed to “lifelong” abstinence.  See, 
e.g., Tr. at 152, 154 (the Individual); 118, 124 (the Individual’s 
wife); 90 (the second colleague); 16 (the clinical social worker). 
The Individual has also provided convincing testimonial evidence 
that he completed an alcohol treatment program and has continued 
with aftercare and AA.  See, e.g., id. at 148, 156, 173 (the 
Individual); 117, 188 (the Individual’s wife); 40-41 (the 
Individual’s AA sponsor); 8, 13, 15-16 (the clinical social 
worker); 24 (the EAP psychologist).  The DOE psychiatrist testified 
that the Individual’s risk of relapse is “low” and that he has 
demonstrated adequate evidence of reformation and rehabilitation.  
Id. at 188.  Given the foregoing, I conclude that the Individual 
has demonstrated reformation and rehabilitation with respect to his 
prior alcohol abuse.  See, e.g., Personnel Security Hearing, Case 
No. TSO-0529 (2008) (Criterion J concern resolved based on 12 
months of abstinence and treatment, commitment to sobriety and 
ongoing recovery activities, and favorable diagnosis from DOE 
consultant psychiatrist).  See also Adjudicative Guidelines ¶ 23(b) 
(individual acknowledges alcohol problem, provides evidence to 
overcome this problem, and establishes pattern of responsible use 
or abstinence). 
 
With respect to the Criterion L concern, the Individual has 
demonstrated that, notwithstanding the incidents cited in the 
Notification Letter, the Individual is honest, reliable, and 
trustworthy.  As discussed above, the alcohol-related incidents are 
attributable to an alcohol problem from which the Individual has 
demonstrated reformation and rehabilitation.  The other incidents 
are mitigated by the passage of time:  all occurred over 25 years 
ago when the Individual was 21 years old or younger, and most 
occurred when he was under 18 years old.  DOE Ex. 1 at 2-3.  The 
Individual is a long-standing employee at the DOE site, and his 
colleagues testified that is he honest, reliable, and trustworthy. 
Tr. at 80-81, 86-89.  Given the foregoing, I conclude that the 
Individual has resolved the Criterion L concern. See, e.g., 
Personnel Security Hearing, Case No. TSO-0752 (2009) (Criterion L 
concern resolved based on reformation and rehabilitation from 
alcohol problem); see also Adjudicative Guidelines ¶¶ 32(d), 34(a) 
(passage of time), 34(d) (evidence of successful rehabilitation).   
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V. Conclusion  
 
The Individual has resolved the Criteria J and L concerns set forth 
in the Notification Letter.  Accordingly, restoring the 
Individual’s access authorization “would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Any party may seek 
review of this Decision by an Appeal Panel under the procedures set 
forth at 10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 13, 2010   



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
                                                             January 25, 2010 
  
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   September 17, 2009 
 
Case Number:   TSO-0824 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  For the reasons discussed below, I have determined that the Department of 
Energy (DOE) should not restore the individual’s access authorization.1 
 

I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to 
maintain a DOE access authorization.  He received his access authorization in 1995.  
Tr. at 12. 
 
In October 2008, the local police department found an external hard drive with a DOE 
property sticker.  DOE Exh. 8.  The police gave the external hard drive to the DOE, 
which determined that it belonged to the individual.  The DOE immediately appointed an 
Inquiry Official to look into the circumstances of this incident.  Id. 
 
In November 2008, the individual admitted to the DOE Inquiry Official that the hard 
drive belonged to him; but he claimed that it had been stolen from his car.  He further 
stated that he did not know why the hard drive had a blue property sticker, and 
maintained that he did not tag it with the property sticker.  In December 2008, the 
individual told the DOE Inquiry Official that he had attached his son’s iPod to his 
computer so that he could download music.  He said that he knew that the iPod was 
prohibited, but did not report it.  He also said that he did not remember bringing an 
external hard drive into a restricted area.  When presented with evidence that he did, he 
stated that he may have, but that he was not sure.  Id. 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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The matter was subsequently referred to the Local Security Office’s (LSO) Office of 
Personnel Security.  During a May 2009 Personnel Security Interview (PSI), the 
individual admitted that:  
 

 In 2008, he (1) had brought an iPod and two personal external hard drives into 
restricted areas and plugged them into a DOE computer, which abrogated the 
LSO’s security rules; (2) had tagged an external hard drive with a DOE property 
sticker to prevent the gate guard from catching him; and (3) would have continued 
his misconduct, had he not been caught; 

 
 When the LSO confronted him about his misconduct, he responded untruthfully 

and failed to cooperate with the investigation; 
 

 In 2001 or 2002, he used his work computer for external on-line chatting, which 
abrogated the LSO’s security rules; and  

 
 He had a duty to report his misconduct to the LSO, but he failed to do so. 

 
DOE Exh. 1. 
 
The LSO was unable to resolve the derogatory information associated with the 
individual’s conduct.  As a result, it suspended the individual’s access authorization and 
issued him a Notification Letter, together with a Statement of Charges that sets forth the 
Criterion L security concerns at issue.  Id.  Criterion L includes “unusual conduct” and 
“circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary 
to the best interests of the national security.”  10 C.F.R. § 710.8(l). 
 
The individual requested a hearing to respond to the LSO’s security concerns, and I 
conducted the hearing on December 10, 2009.  The individual represented himself.  The 
individual testified and called the following witnesses: his girlfriend, his former 
supervisor, his former co-worker, and his psychiatrist.  The DOE submitted ten exhibits 
into the record; the individual tendered one exhibit. 
 

II. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard in this proceeding places the burden on the individual 
because it is designed to protect national security interests.  This is not an easy burden for 
the individual to sustain.  The regulatory standard implies that there is a presumption 
against granting or restoring an access authorization.  See Dep’t of Navy v. Egan, 484 
U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 



 3

side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong 
presumption against the issuance of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 Regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The Regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  See STEPHEN 

J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING 

ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION (1995), available at 
http://www.fas.org/sgp/isoo/guidelines.pdf (last visited Sept. 24, 2009) [ADJUDICATIVE 

GUIDELINES].  The Adjudicative Guidelines contain “conditions” or circumstances that 
may mitigate the allegations supporting each type of security concern. 
 

III. Findings of Fact and Analysis 
 
The individual stipulated that the allegations in the Statement of Charges are true.  Tr. at 
6.  For this reason, in my analysis I will focus on whether the individual has mitigated the 
LSO’s Criterion L security concern. 
 
A. The Individual’s Abrogation of Computer-Related Security Rules 
 
At the hearing, the individual argued that he broke the rules under unusual circumstances, 
including his divorce, his son’s problems, and his inability to focus.  Id. at 17, 18, 46, 80.  
He argued that those unusual circumstances no longer exist – he now has a new 
relationship, his son has resolved his problems with the help of a child psychiatrist, and a 
psychiatrist has prescribed him medication to help him focus.  Id.  49, 62, 64, 80, 95.  
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Guideline M of the Adjudicative Guidelines states that an individual may mitigate a 
violation of rules regarding “Information Technology Systems” by showing the following 
conditions: 
 

(a) so much time has elapsed since the behavior happened, or it happened under 
such unusual circumstances that it is unlikely to recur and does not case doubt 
on the individual’s reliability, trustworthiness, or good judgment;  

 
(b) the misuse was minor and done only in the interest of organizational 

efficiency and effectiveness . . . [or]; 
 

(c) the conduct was unintentional or inadvertent and was followed by a prompt, 
good-faith effort to correct the situation and by notification of supervisor. 

 
ADJUDICATIVE GUIDELINES at 17. 
 
In this case, I find that none of the mitigating factors set forth above apply.  Regarding 
condition (a), little time has elapsed since his misconduct.  He abrogated the rules within 
about a year and a half of the hearing.  Next, he does have a new relationship, his son’s 
issues have abated, and he testified that a psychiatrist’s care has helped him focus.  Yet, 
he had many opportunities to explain his personal problems, including at the November 
and December 2008 interviews with the DOE Inquiry Official and at the May 2009 PSI.  
The fact that he did not mention them during the inquiry or the PSI causes me to question 
whether these factors actually contributed to his abrogation of the rules.  At the hearing, 
he testified that he didn’t mention them because he was embarrassed.  Tr. at 47.  In light 
of his conflicting statements throughout the administrative review process (detailed 
below), I find his explanation unconvincing.  Further, the individual’s girlfriend, former 
co-worker, and former supervisor noticed no difference in the individual’s concentration.  
Id. at 106, 146.  The individual’s pattern of misconduct suggests that he abrogated the 
rules because he has a propensity to do so, not because he fell victim to unusual 
circumstances.     
 
The individual has not shown any of the other mitigating conditions.  Regarding 
condition (b), his misconduct was not minor or done in the interest of organizational 
efficiency.  Rather, it endangered the facility’s entire network.  Due to his position, I find 
that he understood this danger.  Tr. at 11, 12, 60.  Regarding condition (c), I find that his 
misconduct cannot be excused as unintentional.  Just the opposite – tagging the hard 
drive with a property sticker shows that the individual knowingly violated the rules.  
Finally, I find that the individual did not make a prompt, good-faith effort to correct the 
situation.  Again, just the opposite – he obstructed the investigators.   
 
B. The Individual’s Failure to Report His Abrogation of the Security Rules and His 

Failure to Cooperate with An Internal Investigation 
 
At the hearing, the individual testified that his supervisor confronted him in the Fall of 
2008, told him that he must be truthful, and he realized that he must be truthful.  Id. at 99, 
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100.  He also testified that he re-took several training courses that address technology 
security issues.  Id. at 88; see also Hearing Exh. 1.  He also apologized and stated that he 
now realizes the significance of his misconduct.  Tr. at 58, 62, 99, 100.  Guideline E of 
the Adjudicative Guidelines states that an individual may mitigate “Personal Conduct” by 
showing that: 
 

(a) the individual made prompt, good-faith efforts to correct his omission, 
concealment, or falsification before being confronted with the facts; 

 
(b) the refusal or failure to cooperate, omission, or concealment was caused or 

significantly contributed to by improper or inadequate advice of authorized 
personnel or legal counsel advising or instructing the individual specifically 
concerning the security clearance process.  Upon being made aware of the 
requirement to cooperate or provide the information, the individual cooperated 
fully and truthfully;  

 
(c) the offense is so minor, or so much time has passed, or the behavior is so 

infrequent, or it happened under such unique circumstances that it is unlikely to 
recur and does not cast doubt on the individual’s reliability, trustworthiness, or 
good judgment; [or] 

 
(d) the individual has acknowledged the behavior and obtained counseling to 

change the behavior or taken other positive steps to alleviate the stressors, 
circumstances, or factors that caused untrustworthy, unreliable, or other 
inappropriate behavior, and such behavior is unlikely to recur. . . . 

 
ADJUDICATIVE GUIDELINES at 8-9. 
 
None of the individual’s arguments persuade me that he has mitigated the security 
concerns at issue.  Regarding condition (b), the individual’s supervisor counseled him to 
tell the truth, but no authorized personnel or legal counsel advised the individual not to 
report his violations or to obstruct investigators. 
 
As with the individual’s abrogation of computer-related security rules, the facts of the 
case contravene the other mitigating conditions.  Regarding condition (a), rather than 
making prompt, good-faith efforts to correct his omissions, the individual obstructed 
investigators.  Regarding condition (c), since the individual gave conflicting statements 
and testimony throughout the administrative review process (detailed below), no time has 
passed since his misconduct.  Regarding condition (d), he did not claim that his personal 
problems contributed to his failure to report computer-related misconduct and caused him 
to obstruct investigators.  Therefore, no unique circumstances caused his behavior.  
Lastly, he re-took several security training courses after his misconduct.  However, his 
former co-worker and former supervisor testified that he had always known the security 
rules, Tr. at 114, 126, 143, and he admitted during the PSI that he had been trained and 
briefed on the security rules prior to the incident in question.  DOE Exh. 10 at 42, 43. 
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Further, I did not find credible the individual’s statements of contrition.  During the 
hearing, he was alternately cautious, nervous, non-responsive, evasive, and nearly broke 
down.  He made many conflicting statements throughout the administrative review 
process. The individual’s testimony about on-line chatting is revealing.  At the PSI, he 
said that he knew that chatting was against the rules.  DOE Exh. 10 at 48.  At the hearing, 
he said he knew and that he didn’t know.  Tr. at 25.  At the PSI, he said that he had 
downloaded software to chat.  DOE Exh. 10 at 48, 49.  At the hearing, he said that he 
hadn’t.  Tr. at 25.  At the PSI, he first said that he didn’t know who he was chatting with, 
and then he said that he did.  DOE Exh. 10 at 47.  At the hearing, he explained the flip-
flop by saying that he didn’t know some of the rules.  Tr. at 35.  To take other examples, 
at the hearing he said that he was sufficiently trained on prohibited articles.  Id. at 40, 54.  
Then he suggested that he wasn’t.  Id. at 59.  At the PSI, he said that he didn’t know what 
was on the first hard drive.  DOE Exh. 10 at 80.  Then he said that he did.  Id.  At the 
hearing, he said that he knew what was on the second hard drive.  Tr. at 74.  At the PSI, 
he said that he didn’t.  DOE Exh. 10 at 90.  In a pre-hearing submission, he said that he 
didn’t know how to report his misconduct.  DOE Exh. 2.  At the hearing, he admitted that 
he did.  Tr. at 83.  When his psychiatrist interviewed him, he apparently told him that he 
forgot to take his medication and mistakenly took a DOE hard drive off site – a story 
opposite of what actually happened.  Id. at 156, 158.  Lastly, the individual is a mature 
adult and understood the significance and consequences of his behavior. 
  

IV. Conclusion 
 
Because I find that the individual has not mitigated the facts supporting the LSO’s 
Criterion L security concern, I find that the individual has not resolved the security 
concern before me.  Accordingly, I find that the individual has not demonstrated that 
granting him an access authorization would not endanger the common defense and would 
be clearly consistent with the national interest.  Therefore, I find that the DOE should not 
restore his access authorization.  
 
The individual may appeal this Decision.  10 C.F.R. § 710.28.   
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 25, 2010 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   September 22, 2009 
 
Case Number:   TSO-0825 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to 
maintain a DOE access authorization.  He received his access authorization in 1984.  
DOE Exh. 6. 
 
On December 28, 2008, the individual was arrested for Aggravated Driving While 
Intoxicated (DWI) and careless driving.  DOE Exh. 1.  In April 2009, the Local Security 
Office (LSO) called the individual into a Personnel Security Interview (PSI) to resolve 
questions arising from the individual’s arrest.  The individual described an extensive 
drinking history. 
 
As a result of the individual’s drinking history, the LSO referred him to a  
DOE-consultant psychiatrist. DOE Exh. 8 at 1.  In June 2009, the DOE-consultant 
psychiatrist diagnosed him with Alcohol Dependence, with Physiological Dependence, in 
Early Partial Remission.  Id. at 13; see also AMERICAN PSYCHIATRIC ASSOCIATION, 
DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 197-99, 212-214 (4th 
ed., text. rev., 2000) [DSM-IV-TR] (stating the criteria for Alcohol Dependence).  The 
DOE-consultant psychiatrist opined that Alcohol Dependence causes, or may cause, a 
significant defect in judgment or reliability.  DOE Exh. 8 at 14. 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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In July 2009, the LSO issued the individual a Notification Letter advising him that it 
possesses reliable information that creates a substantial doubt about his eligibility to hold 
an access authorization.  In an attachment, the LSO explained that the derogatory 
information falls within the purview of two potentially disqualifying criteria set forth in 
the security regulations at 10 C.F.R. § 710.8, subsections (j) and (h) (Criterion J and 
Criterion H).2 
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 Regulations.  On September 23, 2009, 
the Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual was represented by an attorney.  The 
individual testified and called the following witnesses: a friend, his brother, four  
co-workers, his Alcoholics Anonymous (AA) sponsor, an Employee Assistance Program 
(EAP) counselor, and a psychiatrist.  The DOE called the DOE-consultant psychiatrist.  
Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO cited the following allegations to support its Criterion J and Criterion H security 
concerns: 
 

 From 1997 to 2005, he became intoxicated every weekend; 
 

 From 2005 until December 28, 2008, he became intoxicated five days a week, 
when on several occasions he went to work with a hangover; 

 
 On December 28, 2008, he was arrested for Aggravated DWI and careless 

driving; 
 

 Following his arrest, two siblings expressed concern about his drinking; 
 

 He believes that he has an alcohol problem; and  
 

 In June 2009, a DOE-consultant psychiatrist diagnosed him with Alcohol 
Dependence with Physiological Dependence, in early Partial Remission. 

 
DOE Exh. 11 at 61, 64, 66-70, 72-78, 86-88, 97, 105; DOE Exh. 8. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J and mental health under Criterion H.  
The security concerns associated with Criterion J and Criterion H are as follows.  With 

                                                 
2  Criterion J relates to information that a person has “[b]een or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion H relates to information that a person has “[a]n illness 
or mental condition which, the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause, a significant defect in judgment or reliability.”  Id. at § 710.8(h).   
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regard to Criterion J, the excessive alcohol consumption raises a security concern because 
it can lead to questionable judgment and the failure to control impulses, which in turn can 
raise questions about a person’s reliability and trustworthiness.  See Guideline G, 
STEPHEN J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING 

ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION (1995) 11, available at 
http://www.fas.org/sgp/isoo/guidelines.pdf (last visited Sept. 24, 2009) [ADJUDICATIVE 

GUIDELINES].  As for Criterion H, a mental illness such as an alcohol disorder can cause a 
significant defect in a person’s psychological, social, and occupational functioning 
which, in turn, can raise security concerns about possible defects in a person’s judgment, 
reliability, or stability.  See Guideline I, id. at 13. 
 

III. Findings of Fact 
 
The individual has abstained from alcohol since December 29, 2008 – the day after his 
arrest for Aggravated DWI and careless driving.  Tr. at 23.  On December 30, 2008, he 
attended his first AA meeting, which was his decision.  Id. at 29, 87-88.  He attended 
daily in January 2009, but his attendance dwindled through May.  Id. at 30.  He claims 
that he was in denial; he thought that he “didn’t need” AA.  Id. at 30-31, 46.  In June 
2009, he began attending AA four or five times a week, and his denial “faded.”  Id. at 38, 
44, 58.  He obtained a sponsor in August 2009, and they speak four times a week and 
meet once a week.  Id. at 45, 47, 74, 75.  The individual is on step five of the twelve 
steps.  Id. at 49.  He plans to attend AA for the rest of his life.  Id. at 80. 
 
Following the individual’s arrest, a court required the individual to complete DWI 
education, participate in a Victim Impact Panel, submit to drug and alcohol screening, 
receive counseling, perform community service, and use an alcohol-sensitive vehicle 
ignition switch.  Id. at 32.  The individual completed the court’s requirements.  Id. at  
34-36, 44.  He has chosen to continue participating in the counseling program, at his own 
expense.  Id. at 42, 56. 
 
In August 2009, the individual voluntarily sought help from his EAP.  Id. at 40, 139.  The 
EAP administers monthly drug and alcohol tests.  Id. at 39, 41, 141.  He has had four 
tests, which came back negative.  Id. at 139.  In October 2009, the individual began 
therapy with a psychiatrist.  Id. at 188.  He has seen him five times, and he intends to 
continue seeing him.  Id. at 53, 188, 288. 
 

IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 



 4

v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of an access authorization).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 

 
V. Analysis 

 
At the hearing, the DOE-consultant psychiatrist testified that the individual’s Alcohol 
Dependence is in early, full remission, but he has not shown adequate evidence of 
rehabilitation and reformation.  The individual argued that he has shown adequate 
evidence of rehabilitation and reformation.  After considering the record and applying the 
Adjudicative Guidelines, I find that the individual has not shown adequate evidence of 
rehabilitation and reformation.  Therefore, I find that he has not resolved the LSO’s 
Criterion J and Criterion H security concerns. 
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A. Diagnosis of Alcohol Dependence 
 
In her report, the DOE-consultant psychiatrist opined that the individual met the  
DSM-IV-TR criteria for Alcohol Dependence,3 with Physiological Dependence, in Early 
Partial Remission.  As support for the diagnosis, she stated that the individual met five of 
the seven criteria:  
 

 From 1997 to 2008, the individual developed a tolerance for alcohol (Criterion 1); 
 

 From 2005 to 2008, when the individual started drinking, he drank more than he 
intended (Criterion 3); 

 
 From 2005 to 2008, the individual wanted to stop drinking but could not 

(Criterion 4); 
 

 From 2005 to 2008, the individual drank for more than three hours a day, which 
was a great deal of time (Criterion 5); and  

 
 From 2005-2008, the individual gave up other activities to drink (Criterion 6).   

 
DOE Exh. 8 at 11-12. 
 
After listening to the hearing testimony, the DOE-consultant psychiatrist testified that the 
individual’s Alcohol Dependence is in early, full remission.  Tr. at 229.   

                                                 
3 According to the DSM-IV-TR, Substance Dependence is a maladaptive pattern of substance use, leading 
to clinically significant impairment or distress, as manifested by three (or more) of the following, occurring 
at any time in the same 12-month period: 
 

(1) tolerance, as defined by either of the following: 
(a) a need for markedly increased amounts of the substance to achieve intoxication or 
desired effect 
(b) markedly diminished effect with continued use of the same amount of the substance 

(2) withdrawal, as manifested by either of the following: 
(a) the characteristic withdrawal syndrome for the substance… 
(b) the same (or a closely related) substance is taken to relieve or avoid withdrawal 
symptoms 

(3) the substance is often taken in larger amounts or over a longer period than was intended 
(4) there was a persistent desire or unsuccessful efforts to cut down or control substance use 
(5) a great deal of time is spent in activities necessary to obtain the substance (e.g., visiting 
multiple doctors or driving long distances), use the substance (e.g., chain smoking), or recover 
from its effects 
(6) important social, occupational, or recreational activities are given up or reduced because of 
substance use 
(7) the substance use is continued despite knowledge of having a persistent or recurrent physical 
or psychological problem that is likely to have been caused or exacerbated by the substance (e.g., 
current cocaine use despite the recognition of cocaine-induced depression, or continued drinking 
despite recognition that an ulcer was made worse by alcohol consumption). 

 
DSM-IV-TR at 197. 
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B. Rehabilitation and Reformation 
 
Although the individual’s Alcohol Dependence is in early, full remission, the  
DOE-consultant psychiatrist testified that he has not shown adequate evidence of 
rehabilitation and reformation.  Id. at 229-230.  The DOE does not have a set policy on 
what constitutes rehabilitation and reformation from an alcohol diagnosis.  The Hearing 
Officer makes a case-by-case determination based on the evidence.  To make my 
determination, I applied the Adjudicative Guidelines. 
 
Guideline G of the Adjudicative Guidelines states that an individual may mitigate an 
alcohol-related security concern by showing the following conditions: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur and does not case 
doubt on the individual’s reliability, trustworthiness, or good judgment;  

 
(b) the individual acknowledges his or her alcoholism . . . provides evidence of 

actions taken to overcome this problem, and has established a pattern of 
abstinence . . .; 

 
(c) the individual is a current employee who is participating in a counseling or 

treatment program, has no history of previous treatment or relapse, and is 
making satisfactory progress; [or] 

 
(d) the individual has successfully completed inpatient or outpatient counseling or 

rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of . . . abstinence in accordance with treatment 
recommendations, such as participation in [AA] or a similar organization and 
has received a favorable prognosis by a duly qualified medical professional or 
a licensed social worker who is a staff member of a recognized alcohol 
treatment program. 

 
ADJUDICATIVE GUIDELINES at 11. 
 
The individual has met condition (b).  He has acknowledged his alcohol problem and has 
taken steps to overcome his problem.  Since his accident, he has abstained and complied 
with many court-ordered requirements.  More than that, he has made many choices to 
further his rehabilitation and reformation.  He chose to attend AA and has become an 
exemplary participant.  He sought help from an EAP and a psychiatrist.  Moreover, he 
testified credibly that he avoids environments where he may be tempted to drink.  Tr. at 
84, 85.   
 
In addition, the individual explained his choices with openness and striking sincerity.  He 
was spurred to seek help by the indignity and odor of the jail cell and the shock of not 
knowing whether he had killed someone with his car.  Id. at 23-27.  He took his DWI 
education seriously.  Id. at 35.  His community service burdened him, yet he found 
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inspiration in celebrating his sobriety with those he served.  Id. at 37.  At the Victim 
Impact Panel, stories of loss motivated him to maintain his sobriety.  Id. at 35. 
 
The individual’s witnesses confirmed his efforts to maintain his sobriety.  His brother 
testified that the individual is aware of his problem and has filled his time with positive 
activities.  Id. at 132, 133.  His co-workers also testified that the individual has taken 
responsibility for his problem and has committed to sobriety.  Id. at 102, 110, 112, 116, 
119-122. 
 
The individual has met condition (c).  He participated in a court-ordered counseling 
program and continued participating after he fulfilled the court’s requirement.  He also 
began therapy with a psychiatrist.  He has no history of previous treatment or relapse. 
 
Despite these positive factors, the individual has not met conditions (a) and (d).  His EAP 
counselor and his psychiatrist testified that the length of his sobriety and his efforts to 
maintain his sobriety constitute adequate evidence of rehabilitation and reformation.  Id. 
at 140, 143, 186, 199.  The DOE-consultant psychiatrist disagreed.  Id. at 230, 232-233.  
She testified that his risk or relapse is still moderate because he has only begun the 
“maintenance” phase of his abstinence.  Id. at 231, 234.  To lower his risk or relapse, the 
individual must continue his maintenance.  Id. at 226.  To do so, he must have six months 
of treatment “aftercare” and six more months of individual therapy with his psychiatrist, 
in her opinion.  Id. at 230. 
 
The DOE-consultant psychiatrist persuaded me through her testimony that there has not 
yet been sufficient rehabilitative effort on the part of the individual for me to conclude 
that he has shown adequate evidence of rehabilitation and reformation.  While the 
individual has dramatically improved, as recently as six months before the hearing he 
waffled on whether he even needed help.  He began AA in January 2009, but did not 
commit to it until June 2009.  Nor did he have a sponsor until August 2009.  He did not 
begin his therapy with his psychiatrist – a key support – until October 2009.  I agree with 
the DOE-consultant psychiatrist that his recent commitment suggests that he still faces a 
moderate risk of relapse.  Therefore, he has not shown adequate evidence of 
rehabilitation and reformation. 
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VI. Conclusion 
 
Because the individual has not shown adequate evidence of rehabilitation and 
reformation from his diagnosis of Alcohol Dependence, he has not resolved the LSO’s 
Criterion J and Criterion H security concerns.  Accordingly, I find that the individual has 
not demonstrated that granting him an access authorization would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, I 
find that the DOE should not restore his access authorization. 
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 2, 2010 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                                April 5, 2010

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      July 21, 2009

Case Number:                      TSO-0826

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual should not be

granted a security clearance at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on her behalf. During the ensuing investigation, the Local Security Office (LSO) learned

that the individual had been arrested in October 2003 and had pled guilty in December 2003 to

Obtaining a Controlled Substance by Fraud, a felony. Because this information raised security

concerns, the LSO summoned the individual for interviews with a personnel security specialist in

August and November 2008. After these Personnel Security Interviews (PSIs) failed to resolve the

security concerns that were raised by the arrest, the LSO referred the individual to a local psychiatrist

(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE

psychiatrist prepared a written report, which set forth the results of that evaluation, and sent it to the
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LSO. After reviewing this report and the rest of the individual’s personnel security file, the LSO

determined that derogatory information existed that cast into doubt the individual’s eligibility for

access authorization. They informed the individual of this determination in a letter that set forth the

DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as

the Notification Letter. The Notification Letter also informed the individual that she was entitled to

a hearing before a Hearing Officer in order to resolve the substantial doubt concerning her eligibility

for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 14 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced 13 exhibits, and presented the testimony of her mother, her hairdresser, and

a former co-worker, in addition to testifying herself.  

II. THE NOTIFICATION LETTER AND THE ASSOCIATED SECURITY   

      CONCERNS

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraph (l) of the criteria for eligibility for access to classified matter or special nuclear

material set forth at 10 C.F.R. § 710.8.  

Criterion (l) defines as derogatory information indicating that the individual “has engaged in any

unusual conduct or is subject to any circumstances which tend to show that [she] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [she] may be subject to pressure,

coercion, exploitation or duress which may cause [her] to act contrary to the best interests of the

national security. Such conduct include[s], but [is] not limited to, criminal behavior . . . .”

10 C.F.R. § 710.8(l). As support for this criterion, the Notification Letter cites the individual’s

October 2003 arrest, and alleged inconsistencies in statements about the arrest and the events leading

up to it that she made to local police, during the DOE Psychiatrist’s evaluation, in the Questionnaire

for National Security Positions (QNSP) that she completed on January 30, 2008, and during the

August and November 2008 PSIs. Further details about the arrest and the alleged inconsistencies will

be set forth in section IV. of this Decision, infra. 

This derogatory information adequately justifies the DOE’s invocation of criterion (l), and raises

significant security concerns. Conduct involving questionable conduct, lack of candor, or dishonesty

can raise questions about an individual’s reliability, trustworthiness, and ability to protect classified

information. Criminal behavior also calls into question an individual’s judgement, reliability and

trustworthiness. By its very nature, it raises doubts about a person’s ability or willingness to comply

with laws, rules and regulations. See Revised Adjudicative Guidelines for Determining Eligibility

for Access to Classified Information, The White House (December 19, 2005), Guidelines E and J.

III. REGULATORY STANDARDS 
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3 “Mike” and “Rhonda” were apparently how the couple referred to themselves. Tr. at 176.

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether restoring the individual’s security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding her conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Mitigating Information

In the Individual’s Exhibit (Ind. Ex.) 6 and at the hearing, the individual described the events leading

up to her October 2003 arrest, and the arrest itself. She stated that, around the end of April or the

beginning of May, 2003, she was enrolled in nursing school and was participating in a study group

at a fellow student’s house. After one meeting of the group, she was leaving the house and going to

her car when she was approached and threatened by a man whom she would come to refer to as

“Mike.” The man, whom she did not know, did not display any weapon, but pushed her up against

her car and told her that she “would help them or else he would find my family and friends and hurt

them.” Ind. Ex. 6 at 1. The individual appeared to be cooperative so that “Mike” would let her leave.

She got in her car, picked up her children, and went home. Hearing Transcript (Tr.) at 180. 

Towards the end of May 2003, “Mike” and an unknown female referred to by the individual as

“Rhonda” came to the individual’s house and knocked on her door. 3 The individual apparently

opened the door, and “Mike” “had a gun. He put it in my face. He threatened me, said that I was

going to help him or the next time I saw my kids they would be cut up into little pieces and boxed

on my front porch. And so I went with him.” Id. She got into her assailants’ vehicle, sitting in the

front seat between the two of them, and was driven to a small pharmacy. They gave her cash and told
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her to go into the store and ask for a prescription filled for a person whose name she no longer

recalls. “Mike” and “Rhonda” followed her into the pharmacy, staying close by, and the individual

picked up the prescription. The three then returned to the car, “Mike” and “Rhonda” took possession

of the medication, and then drove the individual home. Ind. Ex. 6 at 1.  

Toward the end of June 2003, “Mike” and “Rhonda” again forced the individual to illegally obtain

prescription drugs for them. The individual testified that this encounter was similar to the May 2003

incident. “Different name, different pharmacy,” she explained, “but pretty much the same.” Tr. at

182. They again kidnaped her at gunpoint, placed her in the middle of the front seat of their vehicle,

drove her to a small “mom-and-pop” pharmacy in a nearby town, gave her money to pay for a

prescription and the name under which the prescription was placed, followed her into the store and

stayed “close by” while the individual obtained the drug. Ind. Ex. 6 at 1.  

Shortly after this incident, during the first week in July 2003, the individual decided to tell her

husband about these events and to report them to the local police. She said that she didn’t go to the

police initially because she felt, after each of the first two encounters, that they might not bother her

again. Tr. at 183. However, after “Mike” and “Rhonda” kidnaped her for the second time, she

realized that they weren’t going to leave her alone. Id. She also confided in her mother at about the

same time. 

Several days after the individual filed the police report, she was loading her car outside of her

parents’ house after visiting them with her children. She was bending over, putting things into the

driver’s side of her vehicle, which was on the side facing the street. She “was going to raise up out

of the car to go back in the house, and this blue truck comes barreling down and barely misses my

door.” Tr. at 186. “Mike” was in the truck. November 12, 2008, PSI at 42. The individual had to

press herself against her car to avoid being struck. Tr. at 186-187. She ran inside her parents’ house

and called the police.  

Sometime after that, the individual’s husband found a threatening note on the windshield of the

individual’s car, that had been parked in her driveway. The note stated that the individual would help

“Mike” and “Rhonda,” “or else.” Ind. Ex. 6 at 2. The police were called, and they responded, took

the note, and made a report. Id. 

The individual’s next encounter with “Mike” and “Rhonda” took place on October 14, 2003, and

culminated in her arrest. She testified that she and her family “had started kind of relaxing” because

she had not heard from “Mike” and “Rhonda” since the note had been left on the windshield of the

individual’s car a couple of months earlier. Tr. at 194. The individual was alone at her residence that

day, her husband and children having gone to work and to school, respectively. She had showered

and dressed, in preparation for running errands with her mother, but had not yet dried her hair. The

front door was unlocked, because she was expecting her mother “in 15, 20 minutes maybe” and,

although she had a key, the individual wanted to make her mother’s entry “easier,” so that she

wouldn’t “have to pull out her key.” Tr. at 195. The individual heard someone entering through the

front door. She initially believed that it was her mother, but as she approached the door, she realized

that it was “Mike” and “Rhonda.” After “Mike” said that she was going to help them, the individual

“tried to back up a little bit,” and “Mike” pushed her down to the floor. “Mike” didn’t put a gun in
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4 According to the police report, pharmacy personnel had become suspicious about the validity of

the prescription when it was placed by telephone. Consequently, when the individual arrived to pick

the medication up, they called the police. DOE Ex. 11. 

her face on that occasion, “but he made it obvious that he had it on his hip.” Tr. at 196. He told her

to get her car keys, that she was going to help them, and that, if she didn’t, they were going to hurt

her family. Id. The individual did not see the blue car that the couple had previously used, and she

does not know how they got to her house. All three of them got into the individual’s car, and the

individual drove them to a local pharmacy.  Tr. at 197-198. “Mike” and “Rhonda” gave the

individual money to pay for the prescription and told her to represent to pharmacy personnel that she

was picking up the prescription for her sister “Patricia.” The individual does not know a “Patricia.”

The couple followed the individual into the pharmacy. The individual approached the counter and

attempted to pick up the prescription. 4 When the police arrived, the individual tried to inform the

officer about what was going on, and was told to “shut up,” and that “anything I said could be used

against me.” Ind. Ex. 6 at 2. The individual stopped talking and was taken outside, where she tried

to inform another officer that she had been threatened by “Mike” and “Rhonda” on numerous

occasions, that they were “there at the scene,” and that the police should look in the vicinity for the

blue car that they had previously driven. According to the individual, the police did not do so. Id. 

The individual’s final encounter with “Mike” or “Rhonda” occurred approximately one week after

her arrest. She was on her way to pick up her mother for an appointment with her attorney (who is

also representing her in this proceeding), when she was nearly run off the road by a gold truck. She

was able to write down the license number of the truck on a pack of cigarettes. A photocopy of what

appears to be a portion of a pack of cigarettes, with a description of the truck and a license number,

was submitted as a part of Ind. Ex. 1, and Ind. Ex. 4. She reported this information to the police.

The individual also stated that she was not required to sign anything at any of the pharmacies, was

not asked to identify herself, and was not aware at the time of the nature of the medications she was

picking up. Tr. at 252-253. She remarked that, had she been asked for her signature, she could have

written a note to a store employee, asking for help, without alerting “Mike” and “Rhonda,” who were

always standing nearby. Tr. at 252. 

The individual also testified about her health problems. She said that she was involved in an

automobile accident in July 1999, during which she injured her back. She received chiropractic care

for approximately two years, and then was referred to another doctor by her family physician. She

has had several medical procedures on her back over the years, and had been taking prescription

painkillers, including hydrocodone and Imitrex, for her back and neck and also for migraine

headaches. Tr. at 164-165, 240-242. She further stated that she had a procedure performed on her

back in September 2003, and that, since her recovery from that procedure, she has not had any

further trouble with her back. Tr. at 166-167.

Finally, the individual discussed her reasons for pleading guilty to fraudulently obtaining the

prescription drugs. She stated that, had she not accepted the state’s plea offer, she faced possible

prosecution relating to all three of the instances during which she allegedly obtained drugs for
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“Mike” and “Rhonda,” and not just the October 2003 incident. She testified about significant

financial problems she and her husband had experienced, and that she did not believe that she could

withstand the financial and emotional burdens associated with three separate trials. Tr. at 167-168,

215, 217. Moreover, the individual had doubts as to whether she could convince a jury that she had

acted under duress and, rather than risk a more severe punishment, she decided to accept the state’s

offer of four year’s probation, a fine, and community service. Tr. at 218-220. 

The individual’s mother also testified. She stated that the individual told her about her encounters

with “Mike” and “Rhonda” toward the end of June 2003, and wanted her to accompany the

individual to the police station to file a report. She said that the individual told her about Mike’s

threats to kill the individual’s husband, and to take their children away, and “return them to [the

individual] in a box in pieces.” Tr. at 69. They also told the individual that they knew where her

parents lived. Id. 

The individual’s mother also testified about a visit that she and her daughter made to her daughter’s

doctor on July 9, 2003. During that visit, the doctor “scolded [the individual] severely” for not taking

her pain medications as prescribed. Tr. at 75. According to her mother, the individual was holding

off on taking the medications until she absolutely had to, and was taking less than the prescribed

amount when she did take them. The individual’s mother attributed this behavior to the concerns of

the individual’s husband, whom the mother indicated had a fear of drugs because of the problems

that other members of the husband’s family had allegedly had with substance abuse. Tr. at 75-77.

The individual’s mother then discussed the occurrences on October 14, 2003. She stated that she was

going over to the individual’s house to pick her up. When she got there, her daughter’s car was not

in the driveway, which she considered odd because her daughter was not supposed to be driving

because of her back and, according to the mother, the individual was “very, very religious about

trying to . . . follow the doctor’s orders, because she wanted the pain to be gone.” Tr. at 81. She also

found the front door unlocked, which was also “very, very unusual,” and the individual’s back brace

was on the floor. Id. The individual was not at home, and did not have a cell phone, so her mother

could not contact her. The individual’s mother then wrote a note, which says “I missed you. Are you

suppose to drive? Have gone home. Mom,” and attached it to the door. Ind. Ex. 3, Tr. at 83. After

the individual’s mother returned to her truck, she received a phone call from the individual’s

husband, informing her of the arrest. Tr. at 84. The individual’s mother drove to the pharmacy where

her daughter had been arrested, and then drove to the jail to which she had been transported. When

she saw her daughter, she noticed that her hair was still wet. According to the mother, the individual

would never leave the house with her hair in that condition. Tr. at 85. 

After the individual’s final encounter with “Mike” and “Rhonda,” and frustrated by the police’s

failure to apprehend the couple, the individual’s mother decided to pursue an independent

investigation. She took the alleged license plate number and description that her daughter had written

down to the state Department of Motor Vehicles (DMV), and got the name and address of the owner

of the gold truck. The individual and her mother then drove to the address, and waited about a

quarter of a mile from the house in the mother’s truck. Eventually, the individual’s mother noticed

“a dark Camaro-type vehicle approaching from behind” them. Tr. at 95. The car pulled up beside

them, and the driver leaned over and looked out of the passenger-side window at the individual and
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her mother. The individual recognized the driver as being “Mike,” and then “hit the floorboards” of

her mother’s truck in fear. Tr. at 96. The individual’s mother pulled off, and “Mike” started

following them. Eventually, “Mike” turned off, and the individual’s mother, not wanting to let him

get away, doubled back and began looking for him. They found him outside of a local convenience

store, using a public telephone. They parked nearby, but “Mike” saw them, and the individual’s

mother decided that it would be too dangerous for them to remain where they were. They pulled

away and were leaving when “Mike” “pulled his car right - - I mean, I thought he was going to hit

us. And he just - - he just did this number, grinning.” Tr. at 98. The individual’s mother left the

scene, and “Mike” did not follow. Id.

The individual’s mother drove to the individual’s mother-in-law’s house, picked up the individual’s

mother-in-law, drove to her house, got her camera, and then drove back to the address that she had

obtained from the DMV. When she returned, the individual’s mother saw “Mike” standing in a

driveway with a garden hose. She pulled up to take pictures of “Mike,” and he started spraying water

on her. Tr. at 99. Because she was unable to get any pictures, she decided to leave. As she drove off,

another truck started chasing her. The individual’s mother pulled into a nearby fire station. The

driver of the truck was not the person whom the individual and her mother referred to as “Mike.” He

pulled his truck up to their vehicle, and asked “Why are you bothering my friend? Why are you

harassing my friend?” The individual’s mother replied, “That man is harassing my daughter. He’s

kidnaping her out of the house. He’s threatening to kill my grand babies. His name is Mike. . . .He’s

trying to hurt my grand babies.” The driver of the truck allegedly replied that his name wasn’t

“Mike,” but XXXXXXXXX. Tr. at 99-100. The individual’s mother testified that she provided this

information to the police, but that she was not taken seriously. Tr. at 100.  

The individual’s mother later obtained information about XXXXXXXXX’s criminal record, and a

“mug shot” of Mr. XXXXXX. This information was submitted as Ind. Ex. 5, and sets forth a lengthy

history of felony and misdemeanor offenses, including automobile theft, possession of a controlled

substance, unlawfully carrying a weapon, assault causing bodily injury, forgery, and violation of a

protective order. At the hearing, both the individual and her mother identified the picture of

XXXXXX as being “Mike,” the person who allegedly kidnaped the individual. Tr. at 101, 213-214.

The individual’s attorney, who knew of XXXXXX because he represented a former girlfriend of

XXXXXX whom he allegedly assaulted, showed the individual a picture of his client. The

individual’s mother testified that the individual was unable to identify the picture as being “Rhonda,”

and “Rhonda” was never, in fact, identified. Tr. at 102-103. 

B. Analysis

After reviewing the record as a whole, including all of the testimony offered at the hearing and the

exhibits submitted by the parties, I did not find the individual’s story about the events leading up to,

and surrounding, her arrest to be credible. The reasons for this conclusion are set forth below.

As an initial matter, if the individual’s story is to be believed, she and her loved ones were threatened

with bodily harm by “Mike” outside of the individual’s study group, and she was kidnaped at

gunpoint approximately one month later by a couple who threatened to dismember her children, yet

the individual told no one, not even her husband or the police, until approximately one month after
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the kidnaping, after she was allegedly kidnaped a second time. The individual testified that she did

not confide immediately in her husband because of the state that their marriage was in at the time

and because she felt that she was protecting him and the rest of her family by remaining silent. Tr.

at 246. However, it is difficult to conceive of how not informing her husband about the existence of

allegedly armed felons who had threatened him and their children and who allegedly knew where

they lived could possibly be thought of as protecting anyone. By not informing her husband of the

alleged threat, the individual made it impossible for him to exercise heightened vigilance or take

other measures to ensure his safety and the safety of his family. 

Furthermore, the individual indicated during her testimony that she did not know either “Mike” or

“Rhonda.” Tr. at 178-179, 214. Yet, if the individual is telling the truth, they knew a lot about her;

where she lived, that she had children (there is no indication in the record that they were ever around

during the alleged encounters), where her parents lived, who her friends were, November 12, 2008

PSI at 12, and that she had reported them to the police in early July 2003, Tr. at 246-247. Nowhere

in the record is an indication of how they obtained this information.   

Also significant are the glaring inconsistencies in the information provided by the individual.

Although some of them can be attributed to security personnel erroneously combining events and

making other errors in interpretation, as argued by the individual, Tr. at 10, 191, 201-208, other

inconsistencies were not adequately explained. During the August 2003 PSI, the individual stated,

while discussing the events of October 14, 2003 leading up to her arrest, that she had just gotten out

of the shower when she heard a knock on her door. She “got dressed real quick and answered the

door and it was [“Mike” and “Rhonda”].” DOE Ex. 14 at 10. At the hearing, though, she testified

that she did not hear a knock on the door. Tr. at 261. Rather, she heard someone come in, and when

she “walked around the . . .corner, and there [were] Mike and Rhonda.” Tr. at 195-196. When asked

to explain this discrepancy, the individual said that “maybe my mom did a light knock as she walked

in.” Tr. at 262. However, she later testified that she and her mother were never in the individual’s

house together on the day of her arrest. Tr. at 263-264. 

In addition, the individual stated during her November 2008 PSI and during her psychiatric

evaluation that during her first encounter with “Mike” outside of the study group, she did not observe

him to be armed. DOE Ex. 9 at 14; DOE Ex. 13 at 18. In fact, at the hearing, the individual testified

that she has never indicated to anybody, intentionally or otherwise, that “Mike” had a gun during

their encounter outside of the study group. Yet, during the August 2008 PSI, the individual was

asked whether the first time that she was threatened was by gunpoint. She replied in the affirmative,

and stated that it took place “right outside the home that we were studying at.” DOE Ex. 14 at 16-17.

 Finally, at the hearing and during the November 2008 PSI, the individual stated that just prior to her

October 2003 arrest, “Mike” and “Rhonda” kidnaped the individual and forced her to drive all three

of them in her car to the local pharmacy. Ind. Ex 13 at 93; Tr at 199. However, according to the

police report of the October arrest, the individual told a police officer that one of the couple rode

with her in her car, and the other followed in a blue car. DOE Ex. 11. Moreover, in her psychiatric

evaluation, the DOE psychiatrist quoted the individual as having said, “We went to [a local

pharmacy]. It was about five minutes from my house . . . . I was going to get a prescription for a

Patricia . . . . They followed.” DOE Ex. 9 (emphasis in original). At the hearing, the individual
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5 Much of the testimony presented by the individual at the hearing was dedicated to explaining why

the husband believed the individual was addicted to hydrocodone, and to refuting that belief.

However, in evaluating this evidence, I note that the Notification Letter did not list the abuse of

(continued...)

explained that when she stated that the couple followed her, she meant that they followed her from

her vehicle into the pharmacy, not that they followed her from her home in a second car. Tr. at 197-

200. However, at the hearing, the DOE psychiatrist responded to this explanation by testifying that

in her report, she “bolded” the facts that the individual provided to her that were different than what

she had previously stated. She continued that the individual indicated during her interview that she

was followed to the pharmacy by a separate vehicle. Tr. at 335. 

In addition, the individual’s account of the circumstances of her arrest, particularly regarding the

presence of “Mike” and “Rhonda” and her reaction to the arresting officers, is inconsistent with the

police report containing the contemporaneous observations of the police and statements by pharmacy

personnel. At the hearing, the individual testified that she was happy to see the police. Tr. at 212.

Yet, according to the police report, the individual looked startled when she saw the officer, and

attempted to evade him. DOE Ex. 11. Moreover, the individual testified that “Mike” and “Rhonda”

followed her into the pharmacy on the day of the arrest, and that on each occasion that she picked

up a prescription for the couple, they stood six-to-ten feet away from her. Tr. at 198, 271. However,

pharmacy personnel reported seeing no one with the individual. DOE Ex. 11. The individual

disputed the accuracy of much of the police report at the hearing, and her attorney argued strenuously

that police reports in general are often rife with errors. Yet, I found it interesting that during her

interview with the DOE psychiatrist, the individual admitted that the police report was more likely

to be accurate than her own memory of the arrest, because it was created at, or close to, the time of

the incident. DOE Ex. 9 at 15. 

Moreover, it appears that the individual did not mention “Mike” and “Rhonda” until some time after

she was taken outside and placed in the police car. If, in fact, the individual was being kidnaped and

coerced, it seems likely that the individual would have expressed this to the officer while still in the

pharmacy, to permit the greatest opportunity for the officer to apprehend her alleged abductors. The

individual did testify that, while still in the pharmacy, she was trying to tell the officer what

happened, and was told to “Shut up,” but if the people who had terrorized her for months were, in

fact, getting away, and with them, her chances for avoiding a felony conviction, I believe that she

would have immediately communicated this information to the officer anyway.  

I also find it highly significant that the individual’s husband and mental health professionals who

either evaluated her or counseled her did not find the individual to be credible. According to the

police report generated by the individual’s arrest, the arresting officer called the individual’s husband

and informed him that his wife had been arrested for fraudulently obtaining prescription medication.

The husband stated that his wife had made up a story several months prior to the arrest “about being

threatened and being made to get drugs, but he had not seen any evidence or had the family seen any

evidence of the story.” DOE Ex. 11. The husband added that he suspected that his wife had an

addiction to hydrocodone, and the officer confirmed that that was what she was arrested for

attempting to fraudulently acquire. 5 Id. 
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5(...continued)

prescription drugs, or of any drugs, as a security concern. In her evaluation, the DOE psychiatrist

stated that whether or not the individual suffered from a substance use disorder was “Undetermined.”

DOE Ex. 9 at 18. At the hearing, she explained that that meant that she did “not have enough

information to rule out or rule in a diagnosis.” Tr. at 325. To the extent that prescription drug abuse

is relevant as one of several possible explanations for the individual’s behavior, I further note the

conclusion of the DOE psychiatrist that the evidence presented by the individual, which included

multiple negative drug and alcohol assessments and tests, does not preclude the possibility of

prescription drug abuse or dependency by the individual during the period in question. Tr. at 329-

330, 353. With regard to the drug and alcohol evaluations, the DOE psychiatrist testified that she

could not concur with their conclusion that the individual did not have a substance use disorder

without knowing what the evaluations consisted of. Tr. at 353-355. Concerning the drug tests, the

DOE psychiatrist stated that the type of tests that the individual was subjected to prior to January

2004 would not have detected drugs used more than 72 hours prior to the test. Tr. at 357. The hair

follicle test that was administered in January 2004 ruled out any drug usage during the preceding 90

days, or after the individual’s arrest, but does not rule out drug usage before that time. Tr. at 356.

Based on the foregoing, I conclude that the individual’s “clean” drug evaluations and test results do

not preclude prescription drug abuse or dependence as a possible explanation for the individual’s

actions.

Understandably, much of the testimony at the hearing was directed toward explaining or rebutting

these comments, and toward explaining why the individual’s husband did not testify. First of all, the

husband’s statement that neither he nor the individual’s family had seen any evidence supporting the

individual’s story cannot be reconciled with the individual’s testimony that the husband discovered

a threatening note from “Mike” and “Rhonda” on her car windshield during the summer of 2003, and

suggests either that the husband did not find or see the note, or did not believe it to be authentic. The

individual had no explanation for this discrepancy.  The individual did testify that, sometime after

her arrest, he “came up to me after the fact and said that he had found out stuff after everything

happened. I don’t know what it was, he’s never told me. But he found out other things and that he

did believe what was going on.” Tr. at 244. However, certain factors cause me to doubt the accuracy

of the individual’s representation that her husband now believes that she was repeatedly abducted

and made to fraudulently obtain prescription medications.  First, if the husband truly believed his

wife’s story, it seems likely that he would have testified during the hearing, given the possible

consequences of an adverse determination regarding his wife’s clearance. The individual testified

that the husband’s perceived failure to support her during this sequence of events is a point of

contention between them, and that having him testify was not worth the risk of jeopardizing their

marriage. Tr. at 173-174. In fact, she stated that discussing the possibility of testifying with him

almost provoked a fight. Tr. at 322. Yet, it is difficult to imagine how his testimony would have

provoked conflict, unless it was markedly inconsistent with that offered by the individual and her

mother. Moreover, both the individual and her mother testified that the husband has difficulty

admitting mistakes or admitting that he was wrong. Tr. at 79, 172. This suggests that the husband’s

current beliefs might not differ so greatly from his beliefs during the period in question as the

individual suggests. 
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6 The individual filed for divorce during the last part of October or the first part of November 2003.

Tr. at 223. The couple reconciled after the individual accepted a plea bargain in her criminal case.

It was at this time that the individual’s husband allegedly told the individual that he now believed

her story about “Mike” and “Rhonda.” Tr. at 221.  

The DOE psychiatrist and the individual’s own counselor have also expressed doubts about the

individual’s credibility. In her report, the DOE psychiatrist stated that although the individual had

significant medical problems, the DOE psychiatrist could not get a clear history of her treatments,

and that without a credible history from the individual or from other sources, the possibility of the

individual having a substance use disorder could not be fully explored. DOE Ex. 9 at 17-18. She

concluded that the individual’s story was “difficult to comprehend,” and that “her continued attempt

to rationalize the inconsistencies” in her accounts of the incidents was “bothersome.” Id. at 19. After

witnessing all of the testimony and reviewing the exhibits at the hearing, the DOE psychiatrist

concluded that there were still unexplained inconsistencies in the accounts of the relevant incidents

provided by the individual. Tr. at 330. 

In December 2003, the individual began seeing a counselor to help her cope with her fears and

concerns about her then-pending divorce from her husband. 6 Based on the counselor’s notes, it

appears that she had nine sessions with the individual over a period of approximately two-and-a-half

months, with the sessions lasting approximately 40 minutes to and hour each. DOE Ex. 9. In her

notes from the eighth session, the counselor wrote “[the individual] is defended against looking at

herself. . . . My sense of her is that she doesn’t always tell the truth.” Id. In her April 1, 2004 closing

summary, the counselor wrote that the individual was “defended. Kept me out. Story not always

presented in a way I could understand or wasn’t consistent.” Id. She further stated that in her last

sessions with the individual, the counselor was more “confrontive about the incongruencies” in her

story, and the individual stopped seeing her. Id. 

At the hearing, the individual argued that even if she was not coerced into fraudulently obtaining the

medication, she should be granted a clearance because the arrest was an isolated incident that is

unlikely to be repeated. I disagree. While it does appear that she has had no other significant legal

difficulties, her continuing insistence that she was coerced into fraudulently obtaining the

prescription medication raises significant doubts about her honesty and reliability. The individual

has failed to successfully address the DOE’s security concerns under criterion (l). 

V. CONCLUSION

After carefully considering all of the evidence in the record as outlined above, I conclude that the

individual has not demonstrated that granting her access authorization would not endanger the

common defense and security, and would be clearly consistent with the national interest.

Accordingly, I find that the individual should not be granted a security clearance. The individual may

seek review of this Decision by an Appeal Panel under the procedures set forth at

10 C.F.R. § 710.28.
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Name of Case:  Personnel Security Hearing 
 
Date of Filing:  September 24, 2009 
 
Case Number:   TSO-0827 
 
This Decision concerns the eligibility of  xxxxxxxxxxxxxx. (hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” In this Decision, I will consider whether, on the basis of the 
documentary and testimonial evidence in the record of this case, the individual’s access 
authorization should be restored. As fully discussed below, after carefully considering the 
record before me in light of the relevant regulations, I have determined that the 
individual’s access authorization should not be restored at this time. 
 
I. Background 
 
The individual has held a DOE security clearance more than 20 years. In January 2009, 
the individual reported to the Local DOE Security (LSO) that he had just been released 
from an inpatient alcohol detoxification and treatment center. This revelation prompted 
the LSO to conduct a personnel security interview in February 2009 (February 2009 PSI) 
with the individual to inquire about the nature and extent of the individual’s alcohol use. 
After the PSI, the LSO referred the individual to a DOE psychiatrist for a forensic 
psychiatric examination. The DOE psychiatrist examined the individual in May 2009 and 
memorialized his findings in a report (Psychiatric Report) dated May  31, 2009. In the 
Psychiatric Report, the DOE psychiatrist opined that the individual has been a user of 
alcohol habitually to excess, has suffered from alcohol dependence, and has suffered 
from alcohol abuse. Ex. 4 at 2.  At the time of the 2009 examination, the DOE 
psychiatrist did not believe that the individual was either rehabilitated or reformed from 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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the alcohol-related conditions enumerated in the Psychiatric Report. Id.  Sometime 
thereafter, the LSO suspended the individual’s security clearance. 
   
In September 2009, the LSO sent a letter (Notification Letter) to the individual advising 
him that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance. In an attachment to the Notification Letter, the 
LSO explained that the derogatory information fell within the purview of one potentially 
disqualifying criterion set forth in the security regulations at 10 C.F.R. § 710.8, 
subsection (j) (hereinafter referred to as Criterion J).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. On September 24, 
2009, the Director of the Office of Hearings and Appeals (OHA) appointed me the 
Hearing Officer in the case. I subsequently conducted an administrative hearing in the 
matter within the regulatory timeframe. See 10 C.F.R. § 710.25(g). At the hearing, eight 
witnesses testified. The LSO called three witnesses and the individual presented his own 
testimony and that of four witnesses. In addition to the testimonial evidence, the LSO 
submitted 14 exhibits into the record; the individual tendered two exhibits. The exhibits 
will be cited in this Decision as “Ex.” followed by the appropriate numeric or alphabetic 
designation.  The hearing transcript in the case will be cited as “Tr.” followed by the 
relevant page number. 
 
II.      Regulatory Standard 
 

A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8(j).  
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appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites one criterion as the basis for suspending the 
individual’s security clearance, Criterion J.  To support Criterion J, the LSO relies on: (1) 
the DOE psychiatrist’s opinion; (2) statements made by the individual to the DOE 
psychiatrist during the May 2009 psychiatric examination; (3) statements made by the 
individual to the personnel security specialist during the February 2009 PSI; and (4) 
responses from one of the individual’s former treating psychologists to questions posed 
by the LSO.  
 
Specifically, the DOE psychiatrist opined that the individual has been a user of alcohol 
habitually to excess, has been alcohol dependent, and has been suffering from alcohol 
abuse. In addition, the DOE psychiatrist determined that as of the date of the 
examination, the individual was neither reformed nor rehabilitated. Among the statements 
that the individual made to the DOE psychiatrist that caused concern for the LSO are the 
following: (1) the individual reported that he had been drinking daily and consumed a 
quart of Scotch or more per week; (2) he had a history of blackouts and driving after 
drinking; and (3) he experienced withdrawal symptoms while in the hospital in March 
2008.  As for the statements that the individual made during the February 2009 PSI, the 
following raised potential concerns: (1) he attended an inpatient alcohol detoxification 
and treatment program in January 2009, and within two days of his release resumed 
drinking;  (2) he drinks to “dull the hurt from the day;” (3) he typically drinks alone in the 
evening, having two to three Scotch drinks each evening, and sometimes has a Scotch or 
two at lunch; (4) he admitted that he had at least two alcohol-related falls since 2008, at 
least one which resulted in a broken neck; (5) he admitted that job-related stress caused 
him to be depressed and that his alcohol consumption exacerbated his depression; (6) he 
admitted that he consumed alcohol after being told by a psychologist that alcohol would 
complicate his depressive symptoms; (7) he voiced some resistance to rehabilitation and 
reformation, relating that his objective was “to get everybody calmed down;” (8) he 
attempted to conceal the extent of his alcohol problems by paying cash to his 
psychologist so that there would be no record of the visit; and (9) he admitted to the LSO 
in June 2009 that he had stopped going to therapy and Alcoholics Anonymous (AA).  
Finally, the LSO cites information from a psychologist who treated the individual that 
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indicates she had diagnosed the individual as suffering from Depression and Alcohol 
Abuse.   
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s alcohol use under Criterion J.  The security concerns 
associated with Criterion J are as follows. The excessive consumption of alcohol is a 
security concern because that behavior can lead to the exercise of questionable judgment 
and the failure to control impulses, which in turn can raise questions about a person’s 
reliability and trustworthiness. See Guideline I of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 
2005, by the Assistant to the President for National Security Affairs, The White House. 
(Adjudicative Guidelines). 
 
IV. Findings of Fact  
 
Sometime in 2006, the individual started consuming alcohol on a nightly basis 
purportedly to relieve the stress that he was experiencing at his place of employment.  Tr. 
at 136.  By his own admission, he typically drank two to four Scotches or Vodka drinks 
during the evenings, between 2006 and 2009. Id. at 155. By late 2007 or early 2008, the 
individual began suffering from depressive symptoms as the result of work-related stress. 
Id. at 176. Eventually, the depression became so bad that he started staying home from 
work. Id.  In March 2008, the individual underwent spinal surgery and he experienced 
alcohol withdrawal symptoms while in the hospital. Ex. 4.  The following month, April 
2008, the individual fell down a flight of stairs at three o’clock in the morning after 
consuming alcohol the evening before. Id. at 280. He sustained a concussion and a 
broken neck in the fall. Id.  The individual remained hospitalized after this incident until 
sometime in mid-May 2008. Id. at 189.  In the autumn of 2008, the individual’s wife 
urged him to seek treatment for his depression. Id. at 184. In November 2008, the 
individual sought treatment from Psychologist #1.3  Ex. 5.  Psychologist #1 diagnosed 
him as suffering from Alcohol Abuse and Depression at that time, and recommended that 
the individual enter an inpatient alcohol detoxification and treatment program. Id. On 
January 5, 2009, the individual voluntarily entered an inpatient alcohol program (alcohol 
treatment program), where he remained until January 12, 2009. He was advised to attend 
90 AA meetings in 90 days, and began attending some AA meetings while undergoing 
treatment at the alcohol treatment program. Ex. 8 at 38.  According to the medical records 
from the alcohol treatment program, the individual was diagnosed there as suffering from 
Alcohol Dependence NOS.  Ex. 12. Within two days of his release from the alcohol 
treatment center, the individual resumed drinking and fell in his home office and needed 
the assistance of emergency personnel to help him into bed. Ex. 8 at 91. The individual’s 
wife re-admitted the individual to the alcohol treatment program on January 17, 2009.  Id. 
at 81. The individual left the alcohol treatment program on January 19, 2009, even 
though those caring for him in the program wanted him to stay longer and his insurance 

                                                 
3   The individual paid cash for his visits with Psychologist #1 to avoid a diagnosis being memorialized and 
to hide his alcohol problems.  Ex. 8 at 58. 
 



 5

company had approved a five-day stay.  Id.  The individual reported both his inpatient 
alcohol treatments, as required, to the LSO January 21, 2009.   
 
In February 2009, the individual underwent knee replacement surgery.  Tr. at 252. Four 
or five days after his surgery, the individual’s wife returned home and found that the 
individual had driven somewhere and purchased alcohol. Id. at 202.  On March 9, 2009, 
the individual fell again,4 once again fracturing his neck.  Id. at 280.   He remained in the 
hospital this time until April 1, 2009.  Id. at 200. 
 
The individual claims that he stopped consuming alcohol in March 2009.  He terminated 
his relationship with Psychologist #1 the same month.  Id. at 279. The individual declined 
Psychologist #1’s offer to continue their psychotherapy sessions over the telephone while 
he was recuperating from his second neck fracture. Id. The DOE suspended the 
individual’s security clearance and initiated administrative review proceedings in 
September 2009.  The individual began seeing Psychologist #2 for alcohol treatment in 
November 2009.  Id. at 145. He also first met with a Counselor from his employer’s 
Employee Assistance Program (EAP) in November 2009. Ex. A. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)5 and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be restored. I cannot find that restoring the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
 
A. The Individual’s Problematic Use of Alcohol   
 
The record reflects that different mental health professionals have reached different 
conclusions about the exact nature of the individual’s alcohol-related problem. In January 
2009, medical records from the individual’s inpatient alcohol treatment program show 
that a medical professional had diagnosed the individual with Alcohol Dependence NOS. 
Ex. 12. In February 2009, Psychologist #1 diagnosed the individual as suffering from 
Alcohol Abuse. Ex. 5.  In May 2009, the DOE psychiatrist opined that the individual “has 

                                                 
4   According to the individual’s wife, alcohol was a factor in the individual’s March 2009 fall. Id. at 202. 
 
5   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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been a user of alcohol habitually to excess . . . has been alcohol dependent . . [and] has 
been suffering from alcohol abuse. Ex. 4 at 2.    
 
The individual does not dispute that he suffers from an alcohol-related problem. The 
exact nature of that alcohol problem, however, is germane to my assessment of the 
adequacy of the individual’s rehabilitative efforts to date.  At the hearing, the individual’s 
expert, Psychologist #2, testified that he agreed that the individual had been a user of 
alcohol habitually to excess and had been alcohol dependent at the time the DOE 
psychiatrist evaluated the individual in May 2009.6  Tr. at 155. The DOE psychiatrist  
explained in great detail at the hearing how the individual met the diagnostic criteria for 
alcohol dependence according to the Diagnostic and Statistical Manual of Mental 
Disorders, Fourth Edition, Text Revision (DSM-IV-TR).7 Based on the expert testimony 
of Psychologist #2 and the DOE psychiatrist, I find that the individual suffered from 
alcohol dependence. 8 I also find based on the record before me that the individual’s daily 
alcohol consumption of alcohol (as much as one quart of Scotch per week) over 
approximately a three-year period ending in March 2009 constituted habitual use of 
alcohol to excess under 10 C.F.R. § 710.8 (j). I now turn to whether the individual has 
demonstrated adequate evidence of rehabilitation or reformation from his alcohol 
dependence and habitual use of alcohol to excess. 
 
B. Rehabilitation and Reformation from Alcohol Dependence 
 
1. The Relevant Lay Testimony and Documentary Evidence 
 
The individual testified convincingly that he has not consumed alcohol since March 
2009. Id. at 225-234. He related that he began attending AA in January 2009 when he 
was in the inpatient alcohol treatment program, but stopped when he broke his neck for a 
second time in March 2009.9  Id. at 247.  He testified that he resumed attending AA in 
November 2009, but did not have a sponsor as of the date of the December 2009 hearing.  
Id. at 248, 257.  He added that he had seen the EAP Counselor, three times: twice in 
November 2009 and a third time the morning of the hearing.  Id. at 259.  A letter from the 
EAP Counselor corroborates the individual’s testimony in this regard.  See Ex. A. With 
regard to his future plans, he testified that he “will probably see [the EAP Counselor] one 
time per month.” Id. at 259.  As for psychotherapy, the individual terminated his 

                                                 
6   Psychologist #2 stated that he did not believe that the individual suffered from Alcohol Dependence in 
November 2009 when he sought treatment from him because he had not been drinking. Id. at 156.   
 
7   The DSM-IV-TR requires that a person meet three or more of the criteria listed in the Manual under 
Substance Dependence to be diagnosed with that condition.  In this case, the DOE psychiatrist provided 
convincing testimony that the individual met five of the seven diagnostic criteria and therefore is properly 
diagnosed with Alcohol Dependence. 
 
8   The DOE psychiatrist explained that Alcohol Abuse is excluded from consideration when a person meets 
the criteria for Alcohol Dependence. Id. at 63.  The DSM-IV-TR also states that Alcohol Abuse is only 
diagnosed once the absence of Alcohol Dependence has been established.  DSM-IV-TR at 214.  
 
9   It is not clear from the record how many AA meetings that the individual attended as of the date of the 
hearing. 
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relationship with Psychologist #1 whom he saw weekly from November 2008 through 
February 2009 because she was “touchy-feely.” Id. at 248.  He added that he is benefiting 
from psychotherapy with  Psychologist #2 whom he began seeing in November 2009. Id.  
He stated that he will continue seeing Psychologist #2 until he addresses some of the 
matters that Psychologist #2 asked him to reflect upon. Id. at 261. When asked if he had 
discussed with Psychologist #2 the possibility of a relapse, the individual responded 
negatively.  Id. at 263.  When asked if he believes that there is a possibility of a relapse, 
he responded, “no, not really.” Id.  Finally, the individual claimed that he was in denial 
about his alcohol problem until May 2009, and that he is motivated to stop drinking 
because his drinking is affecting other people such as his wife and children.  Id. at 239, 
272, 282, 284. 
 
The individual’s wife was a very credible witness who provided objective, moving 
testimony about her efforts to help the individual battle his depression and his Alcohol 
Dependence. It was she who insisted that the individual seek assistance from 
Psychologist #1 to address his depression; it was she who made sure the individual 
enrolled in the inpatient alcohol treatment program the first time in January 2009 and re-
enter the program that same month when he relapsed two days after his release; and it 
was she who scoured the house looking for places where the individual had hidden 
alcohol, disposing of the alcohol when she discovered it.  Id. at 184-188.  At the hearing, 
the wife testified that she has gone to four or five AA meetings with the individual to 
lend support to his efforts in this regard and has subscribed to a variety of magazines for 
him in an effort to occupy the individual’s time and make it less likely he will turn to 
alcohol to fill a void.  Id. at 191, 195.  
 
2. The Expert Testimony 
 
Psychologist #2 testified that he has met with the individual five times since November 
2009.  Id. at 154. According to Psychologist #2, the individual was in denial when the 
individual came to see him. Id. at 145. Psychologist #2 testified that the individual 
appeared to derive most of his self-esteem from work and noted the individual’s self-
report that he had self-medicated his workplace distress with alcohol on a nightly basis 
beginning in 2006.  Id. at 136-137.  Psychologist #2 admitted that the same stressors still 
exist in the individual’s work place, but that the individual is dealing differently with the 
stress. Id. at 140. For example, he is trying to help the individual determine what is 
missing in his life so that the job will not be his sole source of self-esteem. Id. at 143.  He 
is also working with the individual on using exercise to relieve pent-up stress, and 
encouraging him to resume his involvement in philanthropic activities. Id. at 162-163.  
Psychologist #2 noted that the individual is “well along the path of rehabilitation” in that 
he is now going to AA, seeing him for therapy, and abstaining from alcohol. Id. at 150-
151.  Contrary to the individual’s testimony, Psychologist #2 claimed that the individual 
knows he is vulnerable to relapse. Id. at 145, 162.  Psychologist #2 stated that they are 
working on identifying those situations that will be high-risk for him and helping him 
learn how to cope with those situations. Id. at 162.  
 
The DOE psychiatrist testified twice, the second time after hearing the testimony of  
Psychologist #2, the individual, his wife, and a colleague. The DOE psychiatrist opined 
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that the individual is still in denial and pointed to the individual’s testimony at the 
hearing that he was not alcohol dependent. Id. at 288.  The DOE psychiatrist stated that 
he was impressed with Psychologist #2 and his approach to therapy with the individual.  
Id. at 286-287. However, the DOE psychiatrist believes that the individual has a lot to 
learn and has “a ways to go.” Id. at 286-288.  He testified that the individual needs one 
year of abstinence and one year of treatment before there is a reasonable chance that the 
individual will be in full remission. Id. at 289. The DOE psychiatrist emphasized that one 
cannot get into recovery or develop sobriety just by abstaining. Id. at 296.  While the 
individual has slightly more than nine months of sobriety, the DOE psychiatrist was 
troubled that the individual had only been referred to Psychologist #2 within the six 
weeks preceding the hearing and had only resumed attending AA within that same six 
week time period. Id. at 289.  The DOE psychiatrist concluded his testimony by stating 
that the earliest the individual might be considered rehabilitated or reformed would be 
May or June 2010, but only then after the individual undergoes another psychiatric 
evaluation to confirm that fact. Id. at 298. 
 
3. Hearing Officer Evaluation of Evidence 
 
In the administrative review process, Hearing Officers accord deference to the expert 
opinions of psychiatrists and other mental health professionals regarding the issue of 
rehabilitation or reformation. See Personnel Security Hearing (Case No. TSO-0215), 
http://oha.doe.gov/cases/security/tso0215.pdf. Personnel Security Hearing (Case No. 
TSO-0466), http://oha.doe.gov/cases/security/tso0466.pdf. In this case, I find that the 
evidence does not support a finding that the individual is adequately reformed or 
rehabilitated from his alcohol dependence or habitual use of alcohol to excess.  
 
The individual has abstained from alcohol for approximately nine and one-half months as 
of the date of the December 2009 hearing. Regarding treatment, the individual spent a 
total of nine days in an inpatient alcohol treatment program in January 2009, had 
approximately three months of weekly psychotherapy sessions with Psychologist #1, had 
five psychotherapy sessions with Psychologist #2, has met with the EAP Counselor three 
times, and has attended some indeterminate number of AA sessions in January, 
November and December 2009. The individual does not have an AA sponsor and 
provided no testimony on how or whether AA has impacted him and what steps he has 
worked in the AA program.    
  
The DOE psychiatrist who listened to all the relevant testimony at the hearing was 
emphatic that the individual needs at least one full year of treatment and one full year of 
abstinence before he should be re-evaluated by an expert who will then render a 
determination whether the individual is adequately reformed or rehabilitated from his 
alcohol-related problems. According to the DOE psychiatrist, the relapse rate within the 
first year for persons suffering from alcohol dependence is “huge.” Tr. at 93. Even the 
individual’s expert, Psychologist #2, implicitly recognized that there simply has not been 
enough alcohol treatment or time for the individual to be considered rehabilitated or 
reformed in this case. Id. at 151. (“He’s moving through the stages and process of 
addressing that period in his life.”). I was impressed with Psychologist #2’s forthrightness 
when questioned about the coping mechanisms that he is teaching the individual to deal 
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with the underlying stress that is fueling the alcohol problems at issue.  Psychologist #2 
stated “We’re early in the work.”  Id. at 163. This testimony underscores that the 
individual has a considerable way to go in his rehabilitative efforts. 
 
It was my impression from evaluating the individual’s demeanor at the hearing and 
listening to his testimony that he has not really acknowledged the gravity of his alcohol 
problems. In this regard, I note that the DOE psychiatrist expressed his view at the 
hearing that the individual remains in denial. Psychologist #2 testified that the individual 
was in denial as late as November 2009, but believed the individual has now 
acknowledged the label of being an alcoholic. I also noted the disparity in the testimony 
between the individual and Psychologist #2 with regard to relapse.  The individual 
testified that he had not discussed the possibility of relapse with Psychologist #2, yet 
Psychologist #2 stated that they had. Id. at 162, 263. Moreover, the individual testified 
that he did not believe there was a possibility of a relapse. Id. at 263.  The individual’s 
viewpoint regarding relapse signals to me that he is not close to the state of rehabilitation 
or reformation. In this regard, I note the testimony of the DOE psychiatrist who stated 
that “recovery incorporates relapse and relapse prevention.” Id. at 84.  
 
In reaching my decision in this case, I considered the following positive factors that 
augur in the individual’s favor. First, the individual’s wife’s testimony convinced me that 
she is a source of great strength and support for the individual in his efforts to maintain 
his abstinence.  Second, one of the individual’s colleagues provided a glowing testament 
to the individual’s integrity, excellent professional reputation and technical competence 
in the workplace. It is unfortunate that the individual’s otherwise long, stellar career has 
been punctuated with one very serious, recent and extensive three-year period of 
problematic alcohol use.  In the end, the positive factors in this case do not outweigh the 
negative ones.  For this reason, I must conclude that the individual has not resolved the 
security concerns associated with Criterion J.  
 
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with Criterion J. I therefore cannot 
find that restoring the individual’s access authorization will not endanger the common 
defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
Date: February 12, 2010 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
  
Case Name:  Personnel Security Hearing 
 
Date of Filing:  October 1, 2009 
 
Case Number:  TSO-0828 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1  In this decision, I will consider whether, on the basis of the 
testimony and other evidence in the record or this proceeding, the individual’s access 
authorization should be restored.  For the reasons discussed below, I have determined that the 
individual’s access authorization should not be restored. 
 
I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 

The facts underlying the local DOE security office’s concerns for the national security first came 
to its attention when the individual reported that he had been arrested on September 15, 2006, for 
Driving While Intoxicated (DWI).  The local security office (LSO) conducted a Personnel 
Security Interview (PSI) with the individual, during which the individual discussed the 
circumstances surrounding his DWI and provided a history of his alcohol consumption.  The 
LSO determined that he had not resolved its concerns, and referred him to a DOE-sponsored 
psychiatrist (DOE psychiatrist) for an evaluation. The DOE psychiatrist evaluated the individual 
in September 2007, and issued a report in which he expressed his opinion that the individual 

                                                 
1     Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
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suffered from alcohol abuse.  For reasons unknown to this Hearing Officer, the LSO did not 
issue a Notification Letter to the individual after receiving the DOE psychiatrist’s report.  In 
2009, the LSO conducted another PSI with the individual.  During that second PSI, the 
individual stated that he had had no alcohol-related legal consequences since his 2006 DWI 
arrest, that he continued to consume alcohol, although less than in 2007, and that he had no 
concrete plans for reducing his intake further.   The LSO again referred the individual to the 
DOE psychiatrist for an evaluation, as the result of which the DOE psychiatrist diagnosed the 
individual as still suffering from alcohol abuse, but now in full, sustained remission.   

The administrative review proceeding began with the issuance of a Notification Letter to the 
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the 
DOE’s possession created a substantial doubt concerning his eligibility for access authorization.  
Specifically, the LSO characterized this information as indicating that the individual suffered 
from alcohol abuse, with no evidence of rehabilitation or reformation from that condition, and 
had a history of two arrests for driving while intoxicated and a pattern of alcohol consumption 
that leads to weekly intoxication.  DOE Exhibit (Ex.) 1 (citing 10 C.F.R. § 710.8 (j)).2   
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of the Office of Hearings and Appeals appointed 
me as the Hearing Officer in this matter on October 21, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, a co-worker, and the DOE psychiatrist.  The transcript of the hearing will be 
hereinafter cited as “Tr.”  The LSO submitted 12 exhibits (Exs. 1 through 12) into the record 
prior to the hearing, and the individual submitted three exhibits (Indiv. Exs. A through C) prior 
to the hearing. 
 
II.   Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to the individual’s access authorization 
eligibility in favor of national security.  Id.  
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 

                                                 
2   Criterion J relates to information that a person has “been, or is, a user of alcohol habitually to excess, or 

has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse.”  10 C.F.R. § 710.8(j) (Criterion J).   
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of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 
individual’s access authorization should not be restored.  The specific findings that I make in 
support of this decision are discussed below.   
 
III.   The Notification Letter and the Security Concerns 
 
In the Notification Letter, the LSO cited the following derogatory information as a basis for its 
security concerns under Criterion J.  Ex. 1.  The Notification Letter stated that the DOE 
psychiatrist considered the individual to be a heavy drinker in 2007 and diagnosed him with 
alcohol abuse and, after a second evaluation in 2009, concluded that the individual was not 
rehabilitated or reformed from his alcohol abuse, because he was still drinking heavily, was 
getting intoxicated weekly, and had developed alcohol-related medical problems.  In addition, 
the Letter listed as derogatory information two alcohol-related arrests, his admission that he 
consumed alcohol in violation of the terms of his probation following the 2006 arrest, and his 
admission that his alcohol use had an adverse effect on his first marriage, which ended in 
divorce.   
 
I find that the information set forth above constitutes derogatory information that raises 
substantial doubt regarding an individual’s eligibility for access authorization under Criterion J.  
In addition, the excessive consumption of alcohol itself is a security concern because that 
behavior can lead to the exercise of questionable judgment and the failure to control impulses, 
which in turn can raise questions about a person’s reliability and trustworthiness.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, issued 
by the Assistant to the President for National Security Affairs, The White House (December 29, 
2005) (Adjudicative Guidelines) at Guideline G; Personnel Security Hearing, Case No. TSO-
0637 (December 22, 2008).4   
 
IV.   Findings of Fact 
 
The individual began drinking alcohol when he was about 16 years old.  Ex. 7 (Transcript of 
March 13, 2007, Personnel Security Interview) at 28.  Through age 26, he drank once or twice a 
month, usually to intoxication.  Id. at 32, 36, 39.  Starting at age 26, he drank more frequently, 
and felt he was intoxicated to the extent that he should not drive about once a month, after 
drinking nine beers.  Id. at 52, 54.  After his father died, he began drinking five or six beers every 
other day, and was intoxicated to the extent that he should not drive about once a week.  Id. at 
56, 59.  Over the next several years, the individual set a schedule for drinking beer, ranging from 
every other day to every fourth day.  Id. at 59-73.  His first marriage ended in divorce when he 
                                                 
3     Those factors include the following:  the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, including knowledgeable participation, the frequency and recency of the conduct, the 
individual’s age and maturity at the time of the conduct, the voluntariness of the individual’s participation, the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuance or recurrence, and 
other relevant and material factors.   
 
4     Decisions issued by the Office of Hearings and Appeals after November 19, 1996, are available on the OHA 
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  
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was 38 years old.  Ex. 4 (Report of Psychiatric Evaluation, September 24, 2007) at 12.  One issue 
in the dissolution of his first marriage was his wife’s alcohol consumption; she drank every day 
and was not willing to abide by his drinking schedule.  Ex. 7 at 69-71.  This was also the period 
of his heaviest drinking, and he was arrested for DWI on December 21, 1994.  Ex. 4 at 12.  In his 
early forties, he settled into a pattern of drinking four to five beers one weekday evening per 
week, and nine beers on Saturdays, and believes he was intoxicated only on Saturdays.  Ex. 7 at 
78-82.  For the past eight years, while married to his current wife, he drinks light beer while 
working on projects at home.  Id. at 87.  During the three years preceding his DWI arrest in 
2006, his alcohol consumption gradually increased to, typically, six light beers, or a shot of hard 
liquor and fewer beers, on two weekday evenings, and eight or nine beers and occasional shots 
on Saturdays.  Id. at 84, 86, 88-91.   
 
The individual was arrested for DWI a second time on September 15, 2006.  A breath test 
performed at the police station after the arrest yielded a blood alcohol content of 0.155 grams 
percent.  Ex. 10 (Individual’s Report of Arrest).  After the 2006 DWI, the individual eliminated 
hard liquor from his routine and now drinks only beer.  Ex. 7 at 104.   At the 2007 PSI, he 
reported drinking every other day, and drinking to intoxication generally twice weekly.  Id. at 98.  
The individual reported that, starting in 2008, he now drinks four light beers on Tuesday nights, 
the same on Thursday nights, and six to nine light beers on Saturdays.  Ex. 6 (Transcript of 
June 18, 2009, Personnel Security Interview) at 16-17.  He estimates that he gets intoxicated on 
Saturdays, by which he means that he would fail a breathalyzer test, but does not drive under 
such conditions.  He claims he does not get this intoxicated during the week.  Id. at 23, 28.  He 
feels that his drinking is under control.  Id. at 25.  He admitted at the 2009 PSI that he had 
consumed alcohol in violation of the terms of probation from his 2006 DWI arrest.  Id. at 42.  He 
acknowledges that his drinking led to suspension of his driver’s license from 2006 to 2008.  Id. 
at 34-35.  As for his future intentions, he sees himself as drinking less as he grows older, but is 
comfortable with his current consumption levels.  Id. at 30.   
 
The DOE psychiatrist evaluated the individual in 2007.  Based on the individual’s history of 
alcohol consumption, his 1994 and 2006 DWI arrests, his failure to abstain from alcohol during 
probation, and his continued pattern of drinking to intoxication, the DOE psychiatrist diagnosed 
the individual as suffering from alcohol abuse, as defined in the Diagnostic and Statistical 
Manual of the American Psychiatric Association, Fourth Edition, Text Revised (DSM-IV-TR).  
He recommended a one-year outpatient treatment program, with maintenance of sobriety, to 
establish adequate evidence of rehabilitation.  Ex. 4 at 12.  The individual, however, never saw 
this report.  Tr. at 36; Ex. 3 (Report of Psychiatric Evaluation, July 15, 2009) at 1.  After 
evaluating the individual a second time in 2009, the DOE psychiatrist found that the individual’s 
alcohol abuse was in full, sustained remission, because he had “successfully avoided any new 
alcohol-related legal problems or functional problems” since the last evaluation nearly two years 
earlier.  Id.  Nevertheless, because the individual was drinking at the same levels as in 2007, and 
because laboratory test results now indicated a number of alcohol-related medical problems, 
including elevated liver enzymes, the DOE psychiatrist concluded that the individual was not 
rehabilitated or reformed from his alcohol abuse, and continued to recommend the one-year 
treatment program he had outlined in his 2007 report.  Id. at 9-10.   
 
At the hearing, the individual testified that he received the DOE psychiatrist’s 2009 report with 
the Notification Letter.  Tr. at 37.  He was aware that the DOE psychiatrist recommended he stop 
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drinking for a year and enter into a treatment program.  What concerned him, however, was that 
the report stated that his liver enzymes were elevated, whereas they had been within normal 
limits two years earlier.  Id. at 38.  He did not take his concerns to a doctor, as he does not like 
doctors and avoids them at all costs.  Id.  After pondering the abnormal test results, he concluded 
that they were due to his advancing age.  Id.  He stated that if he were to have health problems 
that he could feel, he would be motivated toward abstaining from alcohol altogether.  Id. at 39.  
He also stated that while the liver enzyme test results do not concern him enough to stop 
drinking entirely, they are “enough to convince me that I need to start tapering down.”  Id. at 54.  
Since receiving the DOE psychiatrist’s report, he and his wife have begun going to bed an hour 
earlier on Tuesdays and Thursdays, the nights they drink beer.  Id. at 39-40.  He stated that going 
to bed earlier was a technique he was using to cut back on alcohol consumption, “[s]o it’s not 
like I’m not moving in that direction.”  Id. at 40.  He admitted that he was concerned about the 
DOE psychiatrist’s diagnosis, but did not know how seriously to take it.  Id.  At the suggestion of 
the DOE Counsel, the individual sought a second professional opinion regarding his use of 
alcohol from the onsite employee assistance program (EAP).  Id. at 39.  The EAP substance 
abuse counselor met with the individual and recommended that he abstain from alcohol for a 
month.  Id. at 10 (testimony of individual), 63-64 (testimony of wife).5  On the other hand, in 
support of his current level of alcohol consumption, the individual submitted an MSNBC report 
of a study that, according to him, concluded that people who drink moderately, defined as up to 
four drinks per day for a man, live about 20 percent longer than those who do not.  Id. at 50; see 
Ind. Ex. A.  He testified that this study, as well as the DOE psychiatrist’s 2009 report, informs 
his decision to drink alcohol.  Tr. at 51.  Finally, when asked why he drinks alcohol in his 
established pattern, he responded that he felt it was healthy to not do the same thing every day.  
Id. at 55.   At the same time, he acknowledged that he enjoys the nights they do not drink more 
than the nights they do, and that he might achieve the variety he seeks without drinking at all, but 
“[i]t’s just what I’ve always done.”  Id.  
 
The DOE psychiatrist testified after hearing the testimony of the individual, his wife and a co-
worker.  Based on the information the individual provided at his 2009 evaluation and at the 
hearing, the DOE psychiatrist believed that the individual’s consumption of alcohol has stayed 
fairly constant over the past few years.  Id. at 74.  He agreed with the individual’s wife that the 
individual tends to drink more heavily when he is under stress or celebrating a happy event.  Id. 
at 59.   He pointed out that both he and the EAP counselor had advised the individual to abstain 
from alcohol for a fixed period—he had recommended a year and the EAP counselor one 
month—but the individual had continued to drink.  Id. at 64.   Most people, in his opinion, would 
heed professional advice, particularly if it affected their employment.  Id. at 63.  Because the 
individual was also confronted with test results that indicated, though not conclusively, medical 
consequences from his alcohol consumption, yet he continued to drink, the DOE psychiatrist 
concluded that the individual either did not want to stop drinking or could not stop.  Id. at 63-64.  
Despite the fact that many of these conditions—elevated liver enzymes, elevated mean 
corpuscular volume and hypertension—are not symptoms the individual can feel, his failure to 
consider them seriously enough to stop drinking alcohol reflects clouded judgment, according to 
the DOE psychiatrist.  Id. at 64-67.  With regard to the significant elevation in liver enzymes 

                                                 
5      The individual voluntarily abstained from alcohol for one five-day period more than one year ago, apparently 
for reasons unrelated to these recommendations.  Tr. at 11, 22 (testimony of wife). 
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over those of two years earlier, the DOE psychiatrist stated that the test results did not 
necessarily establish that the individual was drinking more than in the past, but at the least 
reflected drinking a bit more one should year after year until the body could no longer tolerate 
the alcohol.  Id. at 75.  The DOE psychiatrist also addressed the study referred to in the MSNBC 
article.  While he agreed that moderate alcohol consumption has been shown to be beneficial to 
the general public, the DOE psychiatrist testified that that general finding does not apply to every 
person.  In particular, as a person who has had two DWIs, who is more likely a heavy drinker 
than a moderate one, and who might not be able to control his drinking, the individual should not 
rely on such a study to support his current level of alcohol consumption.  Id. at 68, 77-78.   The 
DOE psychiatrist recognized that the individual had cut down his drinking since he saw the 
psychiatric report and test results, and admitted that the individual might be slowly progressing, 
as he contends, toward abstinence.  Nevertheless, he was concerned that the individual was not 
seriously addressing a number of medical concerns, some of which required medical intervention 
to determine whether reduction of alcohol consumption would be enough to rectify or whether 
total sobriety would be needed.  Id. at 73-74.   
 
V.  Hearing Officer Evaluation of the Evidence 
 
The evidence in this case conclusively indicates that the individual suffered from alcohol abuse 
in 2007 and has since achieved full, sustained remission of that condition.  That said, the 
individual continues to drink alcohol, by his admission, three times a week, and to the point of 
intoxication once a week.  The issue, then, is whether the individual has mitigated the security 
concerns that the LSO has identified as arising from this mental condition. 
 
An individual who has been diagnosed with alcohol abuse may mitigate the security concerns 
raised by the condition through a demonstration of rehabilitation or reformation.  Rehabilitation 
from alcohol abuse includes satisfactory progress in a counseling or treatment program and 
establishment of a pattern of abstinence or responsible use. Reformation from alcohol abuse 
includes acknowledgment of alcohol issues and the establishment of a pattern of abstinence or 
responsible use.  See Adjudicative Guidelines at Guideline G, ¶ 23(b), (c), (d).  Mitigation may 
also be shown by demonstrating that “so much time has passed, or the behavior was so 
infrequent, or it happened under such unusual circumstances that it is unlikely to recur or does 
not cast doubt on the individual’s current reliability, trustworthiness, or good judgment.”  Id. at 
¶ 23(a).   
 
In considering whether the individual has sufficiently mitigated the LSO’s national security 
concerns regarding his alcohol use, I note a number of positive factors.  The individual is well 
respected by his family and his employer, and submitted his latest performance evaluation in 
support.  Ind. Ex. C.  Although he has continued to drink beer regularly, he has avoided any 
alcohol-related legal or functional problems since at least September 21, 2007, according to the 
DOE psychiatrist’s 2009 report.  Most important, he reduced his beer consumption when he was 
informed of the results of his recent tests, which indicated abnormalities that are likely linked to 
alcohol use.   
 
On the other hand, the following negative factors weigh against finding the LSO’s concerns to be 
mitigated.  Despite the advice of two professionals to abstain from alcohol for a fixed period, the 
individual continues to drink beer according to his self-imposed schedule.  He recognizes that a 
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battery of recent tests indicate, as stated above, that alcohol may be harming his health, yet he 
continues to drink.  Although it is possible that some individuals who formerly suffered from 
alcohol abuse may be able to drink in limited quantities, the individual seems unwilling to seek 
medical attention to find out whether he may do so or must abstain in order to improve his 
health.  Instead, he has cut back on his alcohol consumption without any informed basis for 
taking that action.  Moreover, he has relied on an MSNBC report of a study to justify the extent 
of his alcohol consumption.  I have been impressed by the individual’s intellect and powers of 
reason, but in this matter I must agree with the DOE psychiatrist that the individual’s judgment is 
poor.   
 
My impression of the individual is that he believes he is firmly in control of his alcohol 
consumption.  This control is manifested in his reliance on a rigid schedule of drinking days, his 
adoption of the findings of the study reported on MSNBC, his rejection of professional advice to 
abstain for a fixed period, his decision to go to bed earlier on drinking nights in an effort to drink 
less, his refusal to seek medical attention for reported abnormalities, and his statement at the 
hearing that “I’m in control of my life, and if I need to stop drinking then it would be something 
that I will do in a process that I will be in control of.”  Tr. at 38.  Unfortunately, his two DWIs 
and his pattern of drinking weekly to intoxication do not convince me that he is clearly in 
control.  The individual remains at significant risk, in my opinion, of drinking more than he 
intends and, while intoxicated, engaging in an activity that might be harmful to himself, others, 
or the national security.  Consequently, I must conclude that the individual has not mitigated the 
security concerns associated with his alcohol abuse under Criterion J.   
 
VI. Conclusion 
 
As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8(j) in 
suspending the individual’s access authorization on the basis of derogatory information it 
received regarding the individual.  For the reasons I have described above, I find that the 
individual has not sufficiently mitigated the security concerns raised in this case.  I therefore 
cannot find that restoring the individual’s access authorization would not endanger the common 
defense and security and would be consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The individual may 
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  February 2, 2010 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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DEPARTMENT OF ENERGY
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Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 1, 2009

Case Number: TSO-0829

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  In April 2009, as part of a background investigation, the Local

Security Office (LSO) conducted a Personnel Security Interview (PSI) of the individual to address

the individual’s alcohol use.  In addition to the PSI, the LSO requested the individual’s medical

records and recommended a psychiatric evaluation of the individual in June 2009 by a DOE

consultant psychiatrist (DOE  psychiatrist).  The DOE psychiatrist concluded  that the individual met

the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV-TR) diagnosis for Alcohol

Dependence.  The DOE psychiatrist further concluded that the individual’s mental illness causes or

may cause a significant defect in his judgment and reliability.  
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).   

In August 2009, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of two potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (h) and (j) (hereinafter referred to as Criteria H and J

respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist. The individual presented the testimony of

seven witnesses - a co-worker, a supervisor, an EAP psychologist, an alcohol counselor, his

Alcoholics Anonymous (AA) sponsor, an aftercare facilitator and his sister.  He also testified on his

own behalf.  The DOE and the individual submitted a number of written exhibits prior to and during

the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.
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B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two criteria as bases for suspending the individual’s security

clearance, Criteria H and J.  To support Criterion H, the LSO relies on the DOE psychiatrist’s report

that the individual has been diagnosed with Alcohol Dependence which causes or may cause a

significant defect in the individual’s judgment and reliability.  To support Criterion J in this case,

the LSO relies on the following information: the individual has had three alcohol-related arrests, the

individual acknowledges that he has consumed alcohol as a method to self-medicate himself for

stress, the individual acknowledged that he had consumed alcohol to intoxication ten times from

1978 to the present, and the individual admitted that he has engaged in binge drinking behavior twice

between 1993 and 2008 when he consumed eight beers in a four-hour period.                        

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The

security concerns associated with Criteria H and J are as follows.  First, a mental condition such as

Alcohol Dependence can impair a person’s judgment, reliability and trustworthiness.  See Guideline

I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified

Information issued on December 29, 2005, by the Assistant to the President for National Security

Affairs, The White House.  Second, the excessive consumption of alcohol itself is a security concern

because that behavior can lead to the exercise of questionable judgment and the failure to control

impulses, which in turn can raise questions about a person’s reliability and trustworthiness.  See id.

at Guideline G.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has a history of excessive alcohol use

that has resulted in three alcohol-related arrests.  Specifically, in 1983, the individual was arrested

and charged with Driving While Intoxicated (DWI) after drinking between five and eight 12 ounce

beers prior to getting in his vehicle.  DOE Exh. 3.   In February 2007, the individual was arrested and

charged with another DWI .  Id.  The individual admitted that he had consumed one and one-half

pints of beer at one location and two more 12 ounce beers at another location before getting in his

vehicle and becoming involved in a traffic collision striking another motor vehicle.  Id.  The
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

resulting crash caused the individual’s arrest.  Id.  The individual was arrested and charged with DWI

on the third occasion in December 2008.  At this time, the individual had again consumed one and

one-half pints of beer at  a local bar and restaurant before getting in his vehicle and driving.  Id. 

These last two alcohol-related incidents prompted the LSO to conduct a PSI of the individual in

April 2009.  Id.  During the interview, the individual admitted that he had consumed alcohol as a

method to self-medicate himself for stress and had increased his consumption of alcohol in the time

period between his 2007 and 2008 arrests.  Id.  The individual also admitted that he had consumed

alcohol to intoxication ten times from 1978 to the present, with the most recent occurrence in the

winter of 2007 when he consumed up to eight beers in a three or four-hour period.  Id.  In addition,

the individual admitted that he has engaged in binge drinking behavior twice between 1993 and 2008

when he consumed eight beers in a four-hour period.  Id.       

When the 2009 PSI did not resolve the individual’s alcohol issues, the LSO referred the individual

to a DOE psychiatrist in June 2009 for a forensic evaluation.  During his evaluation, the individual

expressed concern about his previous use of alcohol and acknowledged that his alcohol consumption

contributed to the loss of his marriage.  After examining the individual, the DOE psychiatrist

concluded that the individual suffers from Alcohol Dependence and opined that there is no evidence

of adequate rehabilitation or reformation.  DOE Exh. 11.  He further opined that in order for the

individual to achieve rehabilitation, the individual would need at least one year of complete sobriety.

He concluded that the individual’s illness causes or may cause a significant defect in his judgment

or reliability.  Id.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should be restored.  I find that restoring the individual’s DOE security clearance

will not endanger the common defense and security and is clearly consistent with the national

interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision are

discussed below.

A. The Diagnosis of Alcohol Dependence- Criteria H and J

1. The Individual’s Testimony
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The individual did not dispute that he is an alcoholic and suffers from Alcohol Dependence.  At the

hearing, the individual acknowledged that he used alcohol to deal with the depression and stressors

in his life, which included a separation from his wife and a pending divorce, as well as financial

constraints.   Transcript of Hearing (Tr.) at 122.  He testified that he has now learned how to utilize

the appropriate tools to address his stressors.  Id.  The individual stated that he first recognized the

role of alcohol in his life when he was arrested for DWI in December 2008.  Id. at 123.  At this time,

the EAP psychologist referred the individual to an intensive outpatient program (IOP) which he

entered in February 2009 and completed in April 2009.  The IOP consisted of multiple weekly

counseling sessions and required AA attendance.  The individual testified that this was a “wake-up

call” for him and reiterated that he has been diligently attending AA from January 21, 2009 to the

present.  See AA Meeting Attendance Verification Forms, Indiv. Exh. H  Id.  The individual testified

that AA has given him the tools to handle life’s stressors.  Id. at 126.  He further testified that he has

a good support system and continues to attend alcohol counseling through the Employee Assistance

Program (EAP).  Id. at 128.  The individual now describes himself as being more open and honest

with his family.  Id. at 133.  He testified that he last drank alcohol on January 17, 2009, and has no

intention of drinking in the future.  Id. at 126, 154.  The individual further testified that he fully

intends to continue working the AA program and utilize his support network.  Id. at 147.             

During the hearing, the individual also offered the testimony of seven witnesses to corroborate his

testimony: a co-workers, a supervisor, an EAP psychologist,  an alcohol counselor, AA sponsor, an

aftercare facilitator and his sister.  The individual’s co-worker, supervisor and sister all testified that

the individual is an honest and reliable person.  Id. at 11, 25, 37.  Both the individual’s co-worker

and sister further testified that they have noticed a change in the individual since he began attending

AA meetings in January 2009.  Id. at 11, 37.  They also believe that the individual has made a

permanent change in his life and has no intention of drinking again in the future.  The EAP

psychologist, who first met with the individual in 2005 when he was referred by his supervisor,

stated that she has observed growth in the individual and believes he has learned a lot about himself.

Id. at 49.  She added that the individual has a lot of tools available to help him and has strong social

support.  Id.  The individual’s AA sponsor has known the individual since January 2009 and

corroborated the individual’s testimony that he regularly attends AA meetings.  Id. at 77.  Finally,

the individual’s alcohol counselor, who has considerable experience with addiction issues, met the

individual in February 2009 and referred him to an outpatient treatment program.  She believes that

the individual has a good prognosis as long as he utilizes his support system.  Id. at 104, 115.  

 2. The DOE Psychiatrist’s Testimony and Report

The DOE psychiatrist stated in his Psychiatric Report that the individual suffers from Alcohol

Dependence.  DOE Exh. 11.   He further opined that the individual’s illness causes a significant

defect in his judgment and reliability.  After listening to the testimony of all of the witnesses in this

case, the DOE psychiatrist testified that he was very encouraged by the individual’s progress, his

diligence in the AA program and his involvement with his alcohol counselor and AA sponsor.  Id.

at 161.  Although he stated in his Report that he would like to see the individual achieve a year of

sobriety for adequate rehabilitation and reformation, he testified that the individual, in light of his

progress and commitment to recovery, could fulfill that requirement early.  Id. at 162.  The DOE
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4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The

text of a cited decision may be accessed by entering the case number of the decision in the search engine

located at http:www.oha.doe.gov/search.htm.   

psychiatrist further testified that the individual has been sober for a little more than ten months, and

stated that the individual has equipped himself with support mechanisms that will likely carry him

through a risky time period.  Id.  He concluded that the individual has achieved adequate

rehabilitation and reformation.  Id.     

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychiatrist, who opined that the individual is

adequately rehabilitated.   Moreover, from a common-sense perspective, the following factors weigh

in favor of restoring the individual’s access authorization.  During the hearing, the individual

credibly testified that he now has the tools to deal with life stressors and no longer uses alcohol to

self-medicate.  Tr. at 122.  In addition, the individual acknowledged his alcoholism and is committed

to his sobriety.  Moreover, he has taken positive steps toward rehabilitation, including his

participation in an outpatient alcohol program, his regular and diligent participation in AA, as well

as his ongoing counseling sessions with an alcohol counselor.  In addition, the individual has

demonstrated an established pattern of abstinence.  See Adjudicative Guideline G at 23(b).  Based

on the foregoing, I am persuaded by the DOE psychiatrist’s opinion that the individual has made

excellent progress and has demonstrated a commitment to recovery, and furthermore that the

individual is adequately rehabilitated.  Id.  Therefore, I find that the individual has provided adequate

evidence to mitigate Criteria H and J.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H and J.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has brought forth convincing evidence to mitigate the security concerns associated with

Criteria H and J.  I therefore find that restoring the individual’s access authorization would not

endanger the common defense and security and would be consistent with the national interest.

Accordingly, I find that the individual’s access authorization should be restored.  The parties may

seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R.

§ 710.28.

Kimberly Jenkins-Chapman
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Hearing Officer

Office of Hearings and Appeals

Date: March 5, 2010        



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

                                                               March 23, 2010

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 2, 2009

Case Number: TSO-0830

This Decision concerns the eligibility of XXXXXXXXXXXXX (the Individual) to retain his
access authorization.1/  The regulations governing the individual’s eligibility are set forth
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.2/  After reviewing the evidence before me, I find that the
Individual’s suspended access authorization should not be restored.  

I. Background

The Individual is employed by a Department of Energy (DOE) contractor.  He was granted
a security clearance in 1975 in connection with his employment.  In March 2009, the
Individual was arrested for Driving While Impaired (DWI).  Because this arrest raised
legitimate security concerns, the Individual was summoned for an interview with a
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3/  Criterion (h) refers to information indicating that an individual has “an illness or mental
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes
or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion (j)
refers to information indicating that an individual has “[b]een, or is, a user of alcohol habitually
to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.”  Id. at § 710.8(j). 

Personnel Security Specialist from the DOE’s Local Security Office (LSO).  After this
Personnel Security Interview (PSI), the Individual was referred to a local psychiatrist for
a DOE-sponsored evaluation.  This evaluation took place on June 25, 2009.  The psychiatrist
(hereinafter referred to as “the DOE psychiatrist”) submitted a written report to the local
security office setting forth the results of that evaluation, finding the Individual met the
criteria necessary under the Diagnostic and Statistical Manual of Mental Disorders, Fourth
Edition (DSM-IV TR) for substance dependence.  Therefore, he diagnosed the Individual
as alcohol dependent.

After reviewing all of the information in the Individual’s personnel security file, including
the results of the interview and the revised psychiatric evaluation, the LSO determined that
derogatory information existed that cast into doubt the Individual’s continued eligibility
for a security clearance.  The manager of the local DOE office informed the Individual of
this determination in a letter that set forth in detail the LSO’s security concern and the
reasons for that concern.  I will hereinafter refer to this letter as the Notification Letter.  The
Notification Letter also informed the Individual that he was entitled to a hearing before a
Hearing Officer in order to resolve the substantial doubt concerning his eligibility for
access authorization.

The Notification Letter included a statement of derogatory information that created a
substantial doubt as to the Individual’s eligibility to hold a clearance.  This information
pertains to the Individual’s diagnosis as alcohol dependent by the DOE psychiatrist, his
March 2009 DWI arrest, and his admission into an intensive outpatient treatment program
for his alcohol use.  Also included as derogatory information is the Individual’s admission
that he (1) experienced symptoms of alcohol withdrawal, (2) hid his alcohol use from his
wife, (3) admitted his alcohol consumption contributed to the dissolution of his first
marriage and caused concern for his second wife, and (4) admitted that he feels guilty
about his alcohol consumption.  Information of this type is defined as derogatory in
paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or special
nuclear material set forth at 10 C.F.R. § 710.8.3/

Derogatory information was also included in the Notification Letter pertaining to the
Individual’s admission during his PSI that he used his wife’s prescription medication on
six occasions.  Information of this type is defined as derogatory in paragraph (k) of the
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4/  Criterion (k) pertains to information indicating that the Individual has “sold, transferred,
possessed, used, or experimented with a . . . substance listed in the Schedule of Controlled
Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such as
marijuana, cocaine, amphetamines, . . . etc.) except as prescribed or administered by a physician”
or otherwise authorized by federal law.  10 C.F.R. § 710.8(k).  

5/  Under criterion (l), information is derogatory if it tends to show that the Individual is not honest,
reliable, or trustworthy; or if it furnishes reason to believe that he may be subject to pressure,
coercion, exploitation, or duress which may cause him to act contrary to the best interests of
national security.  10 C.F.R. § 710.8(l).

criterion for eligibility for access to classified matter or special nuclear material.4/  This
information is also defined as derogatory under paragraph (l) of the criterion for eligibility
for access authorization.5/  Also raised as derogatory information under criterion (l) was
the Individual’s DWI and the fact that he signed DOE Security Acknowledgments in 2003
and 1999, certifying that he understood that the use of an illegal drug, i.e., his wife’s
prescription medication, while holding a security clearance could result in the loss of his
access authorization.  

The Individual requested a hearing on this matter.  The LSO forwarded this request to the
Office of Hearings and Appeals (OHA), and I was appointed the Hearing Officer.  The DOE
entered 12 exhibits into the record and presented the testimony of the DOE psychiatrist.
The Individual entered 17 exhibits into the record and presented the testimony of seven
witnesses, in addition to testifying himself.  The exhibits will be cited in this Decision as
“Ex.” followed by the appropriate numeric or alphabetic designation.  The hearing
transcript in the case will be cited as “Tr.” followed by the relevant page number.  

II. Regulatory Standard

A.  The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where
the government has the burden of proving the defendant guilty beyond a reasonable
doubt.  Rather, the standard in this proceeding places the burden on the individual because
it is designed to protect national security interests.  This is not an easy burden for the
individual to sustain.  The regulatory standard implies that there is a presumption against
granting or restoring a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988)
(the “clearly consistent with the interests of the national security test” for the granting of
security clearances indicates that “security-clearance determinations should err, if they
must, on the side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong
presumption against the issuance of a security clearance).  
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The individual must come forward at the hearing with evidence to convince the DOE that
restoring his access authorization “would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The
individual is afforded a full opportunity to present evidence supporting his eligibility for
access authorization.  The Part 710 regulations are drafted so as to permit the introduction
of a very broad range of evidence at personnel security hearings.  Even appropriate
hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).  Hence, an individual is afforded
the utmost latitude in the presentation of evidence to mitigate the security concerns at
issue. 

B.  Basis of the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to
issue a Decision that reflects my comprehensive, common-sense judgment, made after
consideration of all the relevant evidence, favorable and unfavorable, as to whether the
granting or continuation or a person’s access authorization will not endanger the common
defense and security and is clearly consistent with the national interest.  10 C.F.R.
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access
authorization eligibility in favor of the national security.  Id.  

III.  The Notification Letter and the Security Concerns at Issue

As previously noted, the LSO cites four criteria as the basis for suspending the Individual
security clearance, Criteria H, J, K, and L.  To support the criteria, the LSO relies on the
DOE psychiatrist’s opinion, the Individual’s arrests for DWI, and the Individual’s admitted
use of his wife’s prescription medication, along with the Individual’s various admissions
regarding his alcohol use and its effects.

Specifically, the DOE psychiatrist opined that the Individual is alcohol dependent.  As of
the date of the examination, the DOE psychiatrist determined that the Individual was
neither reformed or rehabilitated, but in early remission.  The LSO was also concerned by
the Individual’s DWI arrest of March 20, 2009, and his misuse of his wife’s prescription
medication. 

I find that the information set forth above constitutes derogatory information that raises
questions about the Individual’s alcohol use under Criteria H and J.  The security concerns
associated with Criterion H are as follows: “Certain emotional, mental, and personality
conditions can impair judgment, reliability or trustworthiness.”  Guideline I of the Revised
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued on
December 29, 2005, by the Assistant to the President for National Security Affairs, The
White House.  (Adjudicative Guidelines).  The security concerns associated with Criterion
J are as follows: “Excessive alcohol consumption often leads to the exercise of questionable
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6/  http://en.wikipedia.org/wiki/Adderall

judgment or the failure to control impulses, and can raise questions about an individual’s
reliability and trustworthiness.”  Guideline G of the Adjudicative Guidelines.

Further, the information set forth above constitutes derogatory information that raises
concerns about the Individual’s drug use under Criterion K.  The security concerns
associated with Criterion K follows: “misuse of a prescription drug can raise questions
about an individual’s reliability and trustworthiness, both because it may impair judgment
and because it raises questions about a person’s ability or willingness to comply with laws,
rules, and regulation.”  Guideline H of the Adjudicative Guidelines.  Finally, the
information set forth above constitutes derogatory information that raises concerns about
the Individual’s personal conduct.  The security concerns associated with Criterion L
follows: “conduct involving questionable judgment, lack or candor, dishonesty, or
unwillingness to comply with rules and regulations can raise questions about an
individual’s reliability, trustworthiness and ability to protect classified information.”
Guideline E of the Adjudicative Guidelines.  

IV.  Findings of Fact

The Individual was arrested for DWI, Hit and Run, and Open Container on March 20, 2009.
Ex. 1 at 2.  He last consumed alcohol on March 22, 2009.  The next morning, he reported the
DWI to his supervisor.  His supervisor told him to report to Occupational Health.  The
doctor at Occupational Health referred him to an intensive outpatient program (IOP).  Ex.
5 at 2.  

During an April 29, 2009, PSI, the Individual admitted that he had blacked out due to his
alcohol consumption during the DWI incident.  Ex. 12 at 11.  He also admitted that he had
experienced alcohol withdrawal symptoms during the previous few years.  Ex. 12 at 87-88.
He acknowledged that he hid his alcohol consumption from his wife prior to March 2009
and that he felt guilty about his alcohol consumption.  Ex. 12 at 68-70.  Finally, in regard
to his alcohol consumption, the Individual admitted that it contributed to the dissolution
of his first marriage and that his current wife expressed concern about his alcohol
consumption.  Ex. 12 at 50, 62, 77-76, 83-84, 92.  

Also during the April 29, 2009, PSI, the Individual admitted that he used his wife’s
prescription medication, Adderall, illegally on at least six occasions.  Adderall is prescribed
to combat Attention Deficit Hyperactivity Disorder.6/  The Individual used the medication
to stay alert during long drives.  Ex. 5 at 8.  He also used it to recover from his
overindulgence in alcohol.  Tr. at 155.  
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7/  Those factors include the following: the nature, extent, and seriousness of the conduct, the
circumstances surrounding the conduct, to include knowledgeable participation, the frequency and
recency of the conduct, the age and maturity at the time of the conduct, the voluntariness of his
participation, the absence or presence of rehabilitation or reformation, and other pertinent
behavioral changes, the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant material
factors.

V.  Analysis

I have thoroughly considered the record of this proceeding including the submissions
tendered in this case and the testimony of the witnesses presented at the hearing.  In
resolving the question of the Individual’s eligibility for access authorization, I have been
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)7/ and the Adjudicative
Guidelines.  After due deliberation, I have determined that the Individual’s access
authorization should not be restored.  I find that restoring the Individual’s DOE security
clearance will endanger the common defense and security and is clearly inconsistent with
the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of
this decision are discussed below.

A.  Criteria H and J

There is no disagreement between the experts in this case that the Individual is alcohol
dependent.  His counselor, the Occupational Health doctor, and the DOE psychiatrist
testified that he is alcohol dependent.  Tr. at 10, 164, 176.  He does not dispute the
diagnosis.  Tr. at 121.  So the question before me is whether the Individual is rehabilitated
or reformed.  

Immediately after the March 2009 DWI, the Individual entered an IOP.  He attended the
IOP four mornings a week.  Tr. at 128.  On the other three days of the week, he was
required to attend an Alcoholics Anonymous (AA) meeting.  Tr. at 128.  Since the IOP has
ended, the Individual has been attending AA meetings regularly, along with once weekly
aftercare meetings provided by the IOP.  Tr. at 74, 90, 152.  In addition, he has been
attending counseling about his alcohol dependence and his marriage.

All the witnesses who testified regarding his involvement with AA agree that he has been
following the program conscientiously.  Tr. at 22, 78, 94, 169.  His AA sponsor testified that
the Individual is one of the attendees that “gets it,” by which he meant that the Individual’s
participation in AA is genuine.  Tr. at 73, 78.  His counselor testified that she is impressed
with his seriousness in his recovery.  Tr. at 11.  She testified that the Individual has a strong
support system.  Tr. at 20.  He fully embraces AA as a part of his new life.  Tr. at 22.  She
stated that as he has regularly been committed to fitness and exercise, “he sees AA as kind
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of his recovery gym that he goes to on a regular basis to keep spiritually fit.”  Tr. at 22.  The
Occupational Health doctor testified that she agreed with the counselor that the Individual
has a strong support system.  Tr. at 168.  She also testified that the Individual is in a great
program with his counselor, his sponsor, AA, and his family.  Tr. at 165.  The aftercare
facilitator from the IOP testified that the Individual is regular in his attendance at the
aftercare meeting.  Tr. at 90.  If he is not going to be in attendance, he calls.  Tr. at 93.  The
aftercare facilitator, who is also in recovery, agreed with the Individual’s sponsor that the
Individual understands that he can never consume alcohol again.  Tr. at 77-78.  

Still, as of the date of the hearing, the Individual had only had about eight months of
sobriety.  All three experts testified that they believe he would need to be sober for one
year before they would consider him reformed or rehabilitated.  In addition, he had a
previous period of eight months of sobriety.  While I believe that the Individual  is sincere
and dedicated to his recovery, I cannot conclude that his security clearance should be
restored at this time.  He is well on the road to making a full recovery, but did not have
enough time invested as of the date of the hearing. 

B.  Criteria K and L

The LSO also raised security concerns regarding the Individual’s misuse of his wife’s
prescription medication and his DWI.  He testified, as did his counselor, that his use of his
wife’s prescription medication was to alleviate the affects of his overindulgence in alcohol.
Tr. at. 46-47, 48.  Further, his DWI was a direct result of his excessive alcohol consumption.
I agree that both these concerns would be resolved with a finding that the Individual is
rehabilitated or reformed from his diagnosis of alcohol dependence.  As I indicated above,
he is not yet at that point in his recovery.  Therefore, I must correspondingly conclude he
has not yet resolved the security concerns associated with his illicit drug use and unusual
conduct.

V.  Conclusion

As the foregoing indicates, the Individual has not resolved the security concerns cited in
the Notification Letter under Criteria H and J.  Therefore, I conclude that the Individual has
not shown that restoring his access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should not be restored at this time.  The parties may seek review of this decision by an
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).
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Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: March 23, 2010



1  Decisions issued by the Office of Hearings and Appeals (OHA), with names and other

personal identifying information deleted, are available on the OHA website located at

http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case number

of the decision in the search engine at http://www.oha.doe.gov/search.htm .

2  Access authorization is defined as “an administrative determination that an individual is

eligible for access to classified matter or is eligible for access to, or control over, special nuclear

material.”  10 C.F.R. § 710.5(a).  Such authorization will be referred to variously in this Decision

as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

January 27, 2010

 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 5, 2009

Case Number: TSO-0831

This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as "the

individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710,

entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or

Special Nuclear Material."1  As explained below, it is my decision that the individual should be

granted an access authorization.2

I.  BACKGROUND

The individual has worked for Department of Energy (DOE)  contractors since 2005, and has worked

for his current DOE contractor employer since July 2006.  The individual’s employer requested that

he be granted an access authorization and in April 2007, the individual submitted a Questionnaire

for National Security Positions (the 2007 QNSP) to the DOE.  Based on information reported on the
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3  The individual’s military incarceration and his bad conduct military discharge potentially

raised an issue under section 1072 of the National Defense Authorization Act for Fiscal Year 2008

(50 U.S.C. § 435b, section 3002), otherwise known as the Bond Amendment.  The LSO reviewed

the matter, determined that the Bond Amendment did not apply to the facts of this case, and then

referred the case to OHA for administrative review.

2007 QNSP, the Local Security Office (LSO) conducted Personnel Security Interviews with the

individual in December 2008 (the 2008 PSI) and February 2009 (the 2009 PSI).  In addition, the LSO

sent the individual in April 2009 to a DOE-consultant psychologist (the DOE-consultant

Psychologist) for a psychological evaluation.  The DOE-consultant Psychologist issued a

Psychological Evaluation Report on the individual (the April 2009 Report; DOE Exhibit 3)  which

contained his conclusions and observations. 

In July 2009, the LSO issued a Notification Letter to the individual, together with a statement setting

forth the information that created a substantial doubt about the individual’s eligibility to hold a DOE

security clearance.  According to the LSO, the individual’s behavior has raised security concerns

under  10 C.F.R. § 710.8(h) of the regulations governing eligibility for access to classified material

(Criterion H).  Specifically, the LSO recites that the DOE-consultant Psychologist diagnosed the

individual as suffering from Antisocial Personality Disorder (ASPD), an illness or mental condition

which causes or may cause, a significant defect in judgment and reliability.  The LSO also cites the

following information concerning the individual’s failure to conform his behavior to social norms,

which supports the ASPD diagnosis:

(1)  In 2009 the individual admitted that, during his marriage, he had problems with

his temper, and that he would get frustrated easily and take it out on the people close

to him; 

(2)  In 2003, the individual pled guilty in a court martial procedure to slapping his

son in approximately 1997, slapping his wife, assaulting his wife with intent to

commit rape, and failing to obey orders in 2002;

(3)  In 2002, the individual was arrested and spent ten months incarcerated in a

United States military facility and his military security clearance was revoked based

on his repeated and willful violations of the military protective order filed by his

wife, and substantiated findings of sexual abuse;3

(4) In 1995, the individual was arrested for a firearms charge of carrying a loaded

weapon and possession of counterfeit money; and 

(5) In about 1986, while in high school, the individual was expelled from school for

a variety of reasons and sent to a residential treatment program for children with

behavioral problems.  

DOE Ex. 1.

The individual requested a hearing (hereinafter “the hearing”) to respond to the concerns raised in

the Notification Letter.  On October 5, 2009, the Office of Hearings and Appeals Director appointed

me the Hearing Officer in this case.  At the hearing I convened in this matter in December 2009, I

received testimony from eight persons.  The LSO presented the testimony of the DOE-consultant
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Psychologist.  The individual testified and was assisted by a friend/co-worker who also testified on

his behalf (the friend/co-worker).  In addition, the individual presented the  testimony of a

psychologist he consulted concerning the DOE-consultant Psychologist’s diagnosis of ASPD (the

individual’s psychologist), the pastor of his church, his supervisor, and two former housemates who

also are co-workers  (the housemate/co-workers).  The individual submitted 60 hearing exhibits,

including recent letters from his son, his mother, his ex-wife’s father, a former girlfriend, two of his

sisters, a cousin, two high school friends, a high school employer, and his middle school principal.

II.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a criminal case, in which the burden

is on the government to prove the defendant guilty beyond a reasonable doubt.  In this type of case,

we apply a different standard, which is designed to protect national security interests.  A hearing is

"for the purpose of affording the individual an opportunity of supporting his eligibility for access

authorization."  10 C.F.R. § 710.21(b)(6).  The burden is on the individual to come forward at the

hearing with evidence to convince the DOE that granting or restoring his access authorization "would

not endanger the common defense and security and would be clearly consistent with the national

interest."  10 C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting or restoring of a security clearance.

See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the interests

of national security test" for the granting of security clearances indicates "that security

determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399,

1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of

a security clearance).  Consequently, it is necessary and appropriate to place the burden of persuasion

on the individual in cases involving national security issues.  Personnel Security Hearing, Case No.

VSO-0002 (1995).  

Once a security concern has been found to exist, the individual has the burden of going forward with

evidence to rebut, refute, explain, extenuate or mitigate the allegations.  Personnel Security Hearing,

Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).  See also 10 C.F.R. § 710.7(c).

III.  FINDINGS OF FACT AND ANALYSIS

The individual contests the diagnosis of ASPD and his pyschologist supported his position in this

regard.  The individual also testified that since 2002, he has not engaged in any instances of

questionable behavior, and that he has made good life choices, such as completing college, becoming

more involved with his church, maintaining positive relationships with his children, and providing

them with voluntary financial support.  Hearing Transcript (TR) at 106-109, 192-194.  

As the medical experts view the individual’s incidents of bad conduct as crucial to the

appropriateness of the individual’s diagnosis, I will first set forth the diagnostic criteria that formed

the basis for the DOE-consultant Psychologist’s diagnosis, and then analyze the testimony and

evidence presented at the hearing concerning the instances of bad conduct cited by the DOE-

consultant Psychologist.  I will then evaluate the evidence presented by the individual concerning
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his good conduct since he was released from a military jail in July 2003.  Finally, I will analyze the

opinions expressed by the medical experts concerning the testimony and evidence presented at the

hearing, and present my conclusions concerning the appropriateness of the individual’s ASPD

diagnosis and his risk of acting unreliably or with poor judgment in the future.

1.  The Factual Bases for the DOE-consultant Psychologist’s ASPD Diagnosis

As discussed above, in May 2009, the DOE-consultant Psychologist diagnosed the individual as

suffering from ASPD.  The Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition,

Text Revision (the DSM-IV-TR) states, in pertinent part, that ASPD is properly diagnosable when

there is evidence of a conduct disorder before the age of 15 years, followed by a pervasive pattern

of disregard for and violation of the rights of others occurring since age 15 years, as indicated by

three or more of the following criteria:

(1) failure to conform to social norms with respect to lawful behaviors as indicated

by repeatedly performing acts that are grounds for arrest;

(2) deceitfulness as indicated by repeated lying, use of aliases, or conning others for

personal profit of pleasure;

(3) impulsivity or failure to plan ahead;

(4) irritability and aggressiveness, as indicated by repeated physical fights or assaults;

(5) reckless disregard for safety of self or others;

(6) consistent irresponsibility, as indicated by repeated failure to sustain consistent

work behavior or honor financial obligations; and

(7) lack of remorse, as indicated by being indifferent to or rationalizing having hurt,

mistreated, or stolen from another.

DSM-IV-TR at 706.  The DOE-consultant Psychologist found in his report that the individual met

diagnostic criteria (1), (4) and (7).  Specifically, he found that the individual met criterion (1)

because he has engaged in a number of criminal behaviors and behaviors that could be grounds for

arrest, including repeatedly raping his wife, assaulting his wife and child, possession of a firearm,

fire-setting and abusing substances when he was in school and threatening the principal, resulting

in multiple arrests, a bad conduct discharge from the military, expulsion from school, and placement

in residential treatment as an adolescent.  He found that the individual met criterion (4) because he

demonstrated irritability and aggressive behavior by repeated assaults including striking his son,

striking his wife, swearing at them, and allegations of choking his son.  Finally, he found that the

individual met criterion (7) because he displayed a lack of remorse for his actions by rationalizing

having hurt or mistreated his wife and child, rationalized his having raped his wife, denied the need

for sexual addiction counseling, and defended his multiple violations of the military restraining order

against him.  May 2009 Report at 10-11.

  

2.  The Individual’s Alleged Anti-social Behavior as a Child and Young Adult

At the hearing, the individual testified that when he was in middle school, he was in the company

of another boy who started a fire by igniting some rubber cement, and the individual’s shoe caught

fire when he attempted to stamp out the flame.  The individual stated that he immediately admitted
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guilt, along with the person who had set the fire.  As a result, he served 20 community service hours

and a charge was put on his juvenile record for reckless fire starting.  TR at 74-75.  As an exhibit,

the individual provided a September 2009 letter from his middle school principal, who

acknowledged that the individual had not ignited the rubber cement, but that his shoe had caught on

fire, and that the incident had disrupted the school day.  He stated that the individual had no other

disciplinary problems while in middle school, and in fact was a highly respected Eagle Scout and

involved in church activities.  Individual’s Exhibit (Ind. Ex.) 35.

The individual described his “rebellious years” as occurring at ages 12 to 14, when he was beginning

high school.  He testified that he wore T-shirts with drawings on them of heavy metal bands that he

liked, along with a leather jacket, combat boots and jeans.  He stated that he would loiter in front of

his high school with the people who would smoke.  He testified that his locker was searched by

school authorities, and they discovered a picture that he had drawn which depicted his principal

being hung in front of the high school.  The principal told the individual that he felt threatened by

the picture and recommended that the individual be expelled.  The individual stated that he was

surprised that his principal felt threatened because the principal was six foot four and a former

marine.  He stated that his parents were contacted, and he was enrolled in a private, residential high

school, where he met with a counselor on a weekly basis.  He stated that he returned to his former

high school for his sophomore year, that he changed his manner of dress, and participated in varsity

sports.  He stated that his principal appreciated that the individual had changed his attitude.  TR at

78-81.  The individual submitted a September 2009 letter from his high school football coach who

confirmed that the individual played football during his senior year and performed well.  Ind. Ex. 33.

The football coach stated that the individual never missed practice, was always on time, prepared

and ready to perform his best, and that he worked tirelessly to help the team succeed.   Id.  The

individual also worked during high school as an intern for a chiropractic orthopedist.  In a recent

letter submitted by the individual, the chiropractic orthopedist reported that the individual was

punctual, committed to his job, considerate to the patients, and caring.  Ind. Ex. 22. 

Based on this testimony and evidence, I find that the fire-starting incident in middle school was not

premeditated or intentionally destructive on the part of the individual.  While that individual

exhibited  rebellious behavior and one instance of possibly threatening behavior during his first year

of high school, it appears that after he returned to that high school for his sophomore year, he

conducted himself responsibly at school and in after-school activities.

3.  The Individual’s 1995 Arrest for a Firearms Charge of Carrying a Loaded Weapon and

Alleged Possession of Counterfeit Money

The individual testified that he was attending a computer show in a neighboring state, and the

parking attendant suspected him of trying to use counterfeit money, which led the police to search

his vehicle.  The police found no counterfeit bills, and that was not the reason for his arrest.  Prior

to the search of his car, he told the police that there was a loaded weapon in his car, due to his being

in the military.  His permit for carrying a loaded weapon was not effective in the state where he was

attending the computer show, so he was arrested, and spent three days in jail.  He pled guilty to a

misdemeanor crime of carrying a loaded weapon, paid a fine of $675, and served one year of

probation, which he completed successfully.  TR at 100-102, May 2009 Report at 3.  The individual
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testified that he immediately notified his military superiors of his arrest, and that the following year

he was permitted to hold a top secret military security clearance.  TR at 102.

As described by the individual, his 1995 arrest on a weapons carrying charge does not appear to

indicate significant criminal intent on his part, although his failure to be aware of the gun registration

requirements in the state that he was visiting indicates some degree of carelessness.    

.

4.  The Individual Pled Guilty in 2002 to Assaulting his Wife with Intent to Commit Rape, and

Admitted to Striking his Son in 1997 and to Striking his Wife in 2002

In his pre-hearing submissions and at the hearing, the individual denied that he pled guilty at his

military court martial to the charge of assaulting his wife with intent to commit rape.  At the hearing,

the individual testified that he did not recall pleading guilty at his 2003 court martial to any

sexually-related offense.  He stated that the final outcome of his court martial was that he pled guilty

only to two assaults involving slapping his wife and his son, and to disobeying the restraining order

that prohibited contact with his family.  Hearing Transcript (TR) at 122-123.  

The DOE Counsel, who stated that he had 21 years of experience as a former military prosecutor and

defense counsel, related that he reviewed the arraignments and pleas from the individual’s court

martial.  He opined that the individual was not found guilty by the military court of any

sexually-related offense, and that it was not clear from the military records that the individual

knowingly pled guilty to such a charge.  Under those circumstances, he stated that the Hearing

Officer and the medical experts should not draw any negative implications from the guilty pleas

concerning the dropped charge of assault with intent to commit rape in the court martial record.  TR

at 124-129, Ind. Ex. 59.

  

In light of this statement by the DOE Counsel and my review of the court martial charges (Ind.

Ex. 59), I conclude that the court martial charging documents do not indicate whether the individual

knowingly pled guilty at his court martial to assaulting his wife with the intent to commit rape.

Nevertheless, I find that the record in this proceeding indicates that the individual may have engaged

in physical and mental intimidation of his wife and son.  At the hearing, the individual acknowledged

that he frequently “cajoled” his wife into having sexual relations with him, and that this cajoling

included “playful wrestling back and forth” as well as massaging and verbal persuasion.  TR at 142.

He also acknowledged that the instance of battery on his wife, to which he pled guilty at his court

martial, occurred during some “playful wrestling”:

Two months prior, I believe in January of 2002, I’d had Lasik surgery on my eyes,

so they were still somewhat sensitive.  She had inadvertently scratched me, her

fingernail caught me under the right eye and drew blood.  When she saw that, she

was laughing, and I was very hurt by it and shocked, so I slapped her on the leg, the

thigh.

TR at 90-91.  While the individual’s wife did not testify at the hearing, in her 2007 interview with

the OPM investigator, she stated that she obtained a divorce from the individual due to his abuse of

her and her son and overall domestic violence on the part of the individual.  She also stated that she
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did not tell the authorities during the individual’s military arrest and 2003 court martial all of the

things that the individual had done to her because she was still loyal to the individual.  She further

stated that while the military protective order forbidding the individual to have contact with her was

in effect in August 2002, she was afraid of the individual, knew that he had an anger problem, and

regarded his behavior as unpredictable.  Ind. Ex. 60 at 1-2. 

With respect to his treatment of his son, the individual testified that in the 1990's, he assumed the

role of a disciplinarian towards his son, and would often raise his voice in the home to get his son

to obey.  TR at 81.  He stated that he would administer corporal punishment to his son by spanking

him on the bottom “once or twice to get the point across,” and then send him to his room.  TR at 88.

He stated that the 1997 battery against his son took place at Christmas dinner, when his son refused

to eat the prepared food and started to eat from a box of crackers.  He stated that he slapped his son

on the forehead, a glancing blow on the head that did not injure him.  TR at 88-90.  He stated that

after this event, he “cut way down” on yelling and other discipline, but that his wife harbored some

resentment to his raising his voice and causing a hostile environment in those early years.  TR at 139.

Based on his own statements at the hearing and on his ex-wife’s interview comments, I conclude that

the individual’s physical and mental coercion of his wife and son most likely was not limited to the

two instances of battery described above, and that the DOE-consultant Psychologist is correct to

assume that the individual demonstrated abusive behavior in the context of his marriage.

  

5.  The Individual’s Failure to Obey Military Protective Orders

The individual acknowledged at the hearing that he repeatedly violated the military protective orders

that forbade him to have contact with his wife and children in June, July and August 2002.  He

testified that after the instance in 2002 where he slapped his wife on the leg, his wife requested that

he be assigned to live elsewhere, and he was ordered to live in the barracks.  At the same time, his

commanding officer instituted a military protective order that barred him from having any contact

with his wife or children.  The individual testified that his wife initiated contact with him by calling

his cell phone and by approaching him at the military commissary.  He stated that he informed his

commanding officer of these initial contacts.  TR at 93-95.   However, he testified that he

rationalized that “if they are contacting me and they didn’t ask for this order to be in place, why

should I comply?”  TR at 96.  He stated that he began to violate the order by answering phone calls,

initiating phone calls, and by making unpermitted visits to his home.  In late August 2002, at his

wife’s request, the military protective order was lifted, and the individual moved back into his home.

However, when his commanding officer discovered, from the individual’s wife’s counselor, that the

individual had violated the military protective order while it was in effect, the individual was arrested

in late September 2002 and was incarcerated in a military brig until July 2003.  TR at 96-98.  In her

OPM interview, the individual’s wife acknowledged that both she and her husband violated the

protective order.  However, she also stated that she continued to be fearful of her husband’s anger

and unpredictable behavior, and that she only requested that the protective order be lifted because

she knew he would continue to violate the order, and she wanted to protect him from getting into

trouble with the military.  Ind. Ex. 60 at 2-3. Based on this information, I conclude that the
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4  At the 2007 OPM interview, the individual’s wife stated that following the individual’s

release from military custody in July 2003, she filed for divorce and obtained an order from a state

court forbidding the individual to have contact with her or the children.  She stated that while this

order was in effect, from August 2003 until August 2006, the individual violated the order by

telephoning nearly every month.  She stated that she also initiated contacts with the individual during

this time, and that she did not inform the court that the individual had violated the restraining order.

Ind. Ex. 60.  The individual testified that he did not violate the state court’s restraining order.  TR

at 104.  At his 2009 PSI, he asserted that the state court’s order permitted supervised visitation, and

that any contacts with his wife were incidental to his picking up or dropping off the children.  DOE

Ex. 5 at 97-98.   Based on the available evidence, the individual has not established that he obeyed

all of the terms and restrictions in the state court’s restraining order.  However, it appears that his

violations of the order were not of a nature to prompt his wife to seek court sanctions against him.

individual’s violation of the military protective order was deliberate and serious, and that it

evidenced a disregard for his wife’s emotional state.4

6.  The Individual’s Activities Since His Release from Military Custody in July 2003

The individual testified that following his release from military detention and his discharge from the

military, he enrolled in college and completed his degree in June 2006.  The individual stated that

he worked during this period for minimum wage plus commission as a personal trainer at a gym, and

that for about nine months in 2004-2005 he lived in his car because he did not have enough money

to pay rent.  TR at 108-109.   In 2005, he obtained employment with a DOE contractor.  He now

works for another DOE contractor in a professional capacity.

 

At her OPM investigation interview in June 2007, the individual’s wife stated that the state court that

granted their divorce ordered the individual to participate in anger management counseling.  Ind. Ex.

60 at 1.  The individual stated that following his release from the base brig, while he was still on

duty, he attended a counseling group for four months on the military base dealing with anger

management issues, identifying what types of incidents would incite a certain response that would

then lead to the secondary response of anger.  He then attended 38 weeks of group counseling where

he learned how to deal with loss and frustrations that can lead to anger and resentment.  TR at 154.

He submitted a document entitled “Domestic Violence Program Report” which indicates that the

individual had self-terminated counseling after attending 38 sessions.   In this Report, the

individual’s counselor notes that the individual was positive, worked hard in the group, and had very

good listening skills.  However, the counselor gave him a low evaluation (2 out of 5 points) for

showing insight concerning abusiveness, its effects on partners and children, and its dangerousness.

Ind. Ex. 48.   Although the individual initially terminated this counseling in June 2004, the head of

the counseling firm reported to the OPM investigator that the individual voluntarily returned and

completed additional counseling in August 2004.  During his interview with the OPM investigator,

the head of the counseling firm, a licensed clinical social worker, reviewed the individual’s file, and

stated that he did not see any indication that the individual had a condition or treatment that could

impair his judgment or reliability.  Ind. Ex. 50.   At the hearing, the individual stated that the anger
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management counseling allowed him to understand that he needed to be accountable for his actions,

and not to hold others accountable for things that are his own fault.  TR at 155.

The individual testified that he still gets angry and frustrated on occasion, but that now he

understands what leads to those feelings and is able to vent in a more constructive way.  TR at

154-155.  He stated that the chief frustration in his life at present is his inability to obtain the DOE

security clearance that would permit him to continue his current employment.  He stated that he deals

with this frustration by speaking to friends and supervisors about it, taking action to present his case

for a security clearance, and through daily physical exercise.  TR at 156.   He asserted that since

March 2002, when he slapped his wife, he has had no physical altercations with anyone.  TR at 110.

The individual submitted a letter from someone whom he dated from March until June 2008.  Ind.

Ex. 52.  The person stated in her letter that she and the individual enjoyed each others’ company and

are still good friends.  She complimented him for being a devoted father and being devoted to his

job.  However, she stated that she observed his temper, which she characterized as not “severe, but

definitely something to work on.”  Ind. Ex. 52.  The individual testified that he requested for her to

be honest in her letter, and that he believes that she is referring to a couple of incidents where he was

upset after being hit on the head while moving some furniture, and feeling frustrated while preparing

his vintage car for a car show.  He believes that his anger was directed towards the situation and not

towards a person.  TR at 111-112.  

The individual also presented the testimony of two housemates who are also co-workers.  The first

housemate/co-worker stated that he shared a house with the individual from March 2007 until June

2008.  TR at 46.  He stated that the individual is a trustworthy, church-going person who adheres to

his church’s teaching to abstain from alcohol.  TR at 44, 53.  He testified that the individual is an

open and caring person, and has a calm and deductive manner.  TR at 43-44.  He stated that he

observed the individual interacting with the individual’s two daughters during a lengthy visit.  He

stated that the individual and his daughters had a lot of fun together, and he did not observe the

individual lose his temper with them or discipline them.  TR at 46-47.  He stated that he observed

the individual and the individual’s girlfriend when they were dating in March through June 2008,

and that he did not see them argue.  TR at 51.  He stated that he did not observe the individual lose

his temper, but that when he was engaged in his hobby of rebuilding old cars, he would occasionally

vent his frustration by using a cuss word here and there.  TR at 48.  The individual’s second

housemate/co-worker stated that he shared a house with the individual from June 2008 until June

2009.   He also testified that the individual abstains from alcohol.  TR at 69.  He stated that the

individual was “very even-keeled” as a housemate, and did not get upset even when the second

housemate/co-worker neglected to wash dishes for several days.  TR at 56-58.  He stated that he

observed the individual being very supportive to a woman the individual was dating who was having

medical problems and was unable to work.  TR at 59.  The second housemate/co-worker stated that

when the individual’s daughters visited, it was clear that they loved him very much, and there was

never any indication of an unhealthy relationship between the individual and his daughters.  TR at

64.  The second housemate/co-worker stated that he and the individual do a lot of “car-associated

stuff” and the only time he has seen the individual get upset is when he is frustrated while making

car repairs.  TR at 59.  Both housemate co-workers testified that the individual was calm and

trustworthy, both at home and in a work environment, where they have known him for approximately

four years.  TR at 43-45, 60-63.
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The individual’s friend/co-worker testified that he has worked with the individual for about three

years.  He stated that the individual has worked on some of the projects that he oversees.  The

friend/co-worker stated that the individual has been an outstanding employee, and that he

recommended the individual for a performance award.  He described the individual as a self-starter,

who is very meticulous, and get’s the job done either on time or before.  TR at 14-15.  The

individual’s supervisor testified that he has supervised the individual for about two years.  He stated

that he is aware of the problems in the individual’s background, but that he has observed no conduct

which could be perceived as anti-social.  He testified that the individual’s activities in the workplace

have been highly professional and that he is a very good employee.  TR at 33.   He testified that the

individual interacts well in the workplace, is highly reliable, and performs his work independently

and on time.  TR at 35.   He stated that the individual willingly acknowledges any mistakes that he

makes in his work.  TR at 37.

The individual’s pastor testified that he has known the individual since about 2004, that he is a

regular churchgoer, and that the individual volunteers to keep church records and to organize the

church’s home teaching efforts.  TR at 22-23.   He stated that the individual is polite with others, and

he has never seen the individual lose his temper.  TR at 24.  The individual’s pastor stated that he

and the individual have discussed the individual’s family issues, that he believes that the individual

accepts responsibility for any difficulties he’s had, and that the individual expresses a desire to

support his ex-wife and children both financially and emotionally.  TR at 26-27.  In her June 2007

OPM interview, the individual’s wife stated that the individual began making voluntary monthly

support payments in January 2007.   Ind. Ex. 60.  The individual submitted a recent letter from his

son, who is now 18.  In that letter, the individual’s son states that since his parents’ 2004 divorce,

his father has made great efforts to be a good father, and to visit and stay in touch with his children

with frequent phone calls, letters and packages.  He states that he considers his father to be of the

highest character, and that he goes to him for advice and support.  Ind. Ex. 55.  The individual also

submitted a recent letter from his ex-father-in-law.  In that letter, his ex-father-in-law states that,

since the divorce, the individual has been supportive of his children, has made at least yearly visits

to see his children, and that they have spent their summer vacations with him.  He stated that the

individual stayed at the ex-father-in-law’s home while visiting his daughters in October 2009, was

patient with his ex-wife in scheduling those visits, and respected her request not to have face-to-face

contact with him.  Ind. Ex. 53.

7.  The Opinions of the Individual’s Psychologist and the DOE-consultant Psychologist

Concerning the Hearing Evidence and Testimony

The individual’s psychologist testified after hearing the testimony of the individual and his other

witnesses.  She stated that she has had three sessions with the individual in November 2009, where

they discussed his problems in obtaining a DOE security clearance, and she has read all of the

materials relevant to the hearing, including the DOE-consultant Psychologist’s report.  She testified

that there is abundant evidence and hearing testimony indicating that the DOE-consultant

Psychologist’s diagnosis of ASPD is incorrect.  TR at 163.  As an initial matter, she stated that the

individual does not meet the criteria for ASPD because there is no indication that he had a conduct

disorder prior to the age of 15.  She stated that as outlined in the DSM-IV-TR, to serve as a basis for

ASPD, such a conduct disorder should involve bullying, threatening, or intimidating, aggressive
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behavior towards people or animals, disrespect of the rights of others, physical cruelty towards

people or animals, stealing, or the use of a weapon.  TR at 164-165 citing DSM-IV-TR at 702, 93-94.

She stated that the individual’s fire starting incident in middle school was accidental in nature, and

his rebellious behavior in his first year of high school, including the violent drawing depicting his

principal, was fairly normal male behavior at that age.  TR at 164, 169-170.  She also testified that

the individual’s 1997 firearm arrest indicated an ignorance of state law and did not meet any criterion

for ASPD.  TR at 168. 

The individual’s psychologist also stated that after reviewing the materials in this proceeding and

speaking with the individual, she does not believe that the individual put his wife in fear so that she

would consent to have sexual relations.  TR at 167.  She stated that the individual’s violation of the

military protective order was considered very serious by the military, but that this was really a

domestic situation where both parties admitted to violating the protective order.  She stated that in

her experience with domestic violence, it is very common for both victims and perpetrators to violate

protective and restraining orders.  TR at 173-175.  She stated that she believes that the individual has

matured from these mistakes, and that he is presently at very low risk for displaying bad judgment

in the future.  TR at 172-173.  She stated that she believes that the individual is intelligent, mature

and responsible, and she sees no evidence of current temper or anger issues.  TR at 179.

After listening to the testimony of the individual’s psychologist and the other witnesses, the DOE-

consultant Psychologist stated that he felt a little less confident in his diagnosis in view of the

positive aspects of the individual’s life.  TR at 184.  He stated that it appears that the individual met

the criteria for ASPD more in the past than in the present, which is troublesome for a chronic

condition such as ASPD.  However, he testified that the DSM-IV-TR does state that ASPD may

become less evident or remit as the individual grows older, particularly by the fourth decade of life.

TR at 184 citing DSM-IV-TR at 704.  He stated that he believes that the individual has demonstrated

quite a bit of maturity and improvement over the last several years and that he did not have the

opportunity to hear about this progress during his April 2009 evaluation.   He testified that he

continues to be concerned about the individual’s past history and past judgment, because the past

is a good predictor of the future.  However, he testified that it was in the individual’s favor that he

has not been involved in any significant negative behavior in the last few years.  TR at 185.  He

stated that the individual’s risk of displaying bad judgment was not high, due to his improvement

in the last several years.  In light of his past actions in 2002 and before, he believed that the risk is

somewhere between a low and a moderate risk.  TR at 186.

8.  The Individual’s Current Mental Condition and his Risk of Exercising Poor Judgment in

the Future 

In the administrative review process, it is the Hearing Officer who has the responsibility for forming

an opinion as to whether an individual has been properly diagnosed with a mental condition. See 10

C.F.R.§ 710.27.  Hearing Officers properly give deference to the expert opinions of psychologists

and other mental health professionals regarding these diagnoses. See, e.g., Personnel Security

Hearing, Case No. TSO-0401 (2006).  In cases like this one, where the medical experts disagree

concerning a mental illness diagnosis, the DOE Hearing Officer must make a determination based

on the available evidence.
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I am persuaded by the individual’s psychologist that a diagnosis of ASPD is not appropriate for this

individual.  As discussed above, the individual’s childhood and adolescent delinquencies do not

appear to be sufficiently serious to constitute evidence of a conduct disorder which involves a

repetitive and persistent pattern of behavior in which the basic rights of others or major

age-appropriate societal norms and rules are violated.  DSM-IV-TR at 702.  Nor is the individual’s

1995 arrest on a weapons registration charge significant evidence of disregard for lawful behavior

or the rights of others.  Contrary to the individual’s psychologist’s opinion, however, I find that the

evidence in this proceeding indicates the likelihood of on-going abusive and intimidating actions by

the individual towards his wife and son during his marriage, including ignoring military orders to

have no contact with them.  However, these actions alone, although serious in nature, appear

insufficient to support a pervasive, lifelong pattern of disregard for, and violation of, the rights of

others, that is the essential feature of ASPD.  Id. at 701.  See Personnel Security Hearing, Case No.

VSO-0279 (1999) (Hearing Officer rejected diagnosis of ASPD, finding that the individual’s

background does not support an ASPD diagnosis that implies a life-long pattern of defiance of the

rules and laws of society for the purpose of self-gain and self-enhancement and a disregard for the

rights and feelings of others).  Even if I accepted the validity of the DOE-consultant Psychologist’s

diagnosis, I would agree with his assessment that the individual has been in remission from any

indications of anti-social behavior since his military incarceration in late September 2002, a period

of more than seven years. 

In the absence of a diagnosable mental illness or condition, the individual still may not be eligible

for access authorization if he exhibits an unacceptable level of risk for repeating the aggressive

behavior and lapses in judgment that led to his military incarceration in 2002 and his bad conduct

discharge 2003.  However, I believe that there is ample evidence to support a finding that the

individual is at low risk for engaging in future acts involving aggressive behavior, unreliability, or

poor judgment.  Following his release from military detention in 2003, the individual engaged in

extensive anger management counseling.  His supervisor, friend/co-worker, and

housemate/co-workers all testified that the individual exhibits a calm demeanor and does not display

inappropriate aggression or anger.  The letter from a 2008 girlfriend stated that she observed the

individual’s anger, but would not characterize it as severe.  In addition, in the years since his

discharge from the military, the individual has avoided problems with law enforcement, and has

made mature and responsible life choices.  He completed college, obtained a professional position

with a DOE contractor, and is a well-regarded employee.  He is active in his church and has adopted

his church’s values by abstaining from alcohol and by providing emotional and voluntary monetary

support for his children.  The testimony of his housemate/co-workers indicates that he has a healthy

relationship with his daughters, and the letter from his son indicates the same. Finally, his

ex-father-in-law states that the individual has been respectful of his daughter’s wishes to have no

direct contact with him.  In light of these developments, I find that the individual is at low risk for

engaging in illegal, unreliable or irresponsible behavior in the future. 

IV. CONCLUSION

For the reasons set forth above, I find that DOE Security properly invoked 10 C.F.R. § 710.8(h) in

denying the individual an access authorization, having received the diagnosis of a board-certified

psychologist that the individual has a “mental condition of a nature which, . . . causes, or may cause,
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a significant defect in judgment or reliability.” However, I have determined that ample evidence

exists and has been presented to overcome DOE Security’s concerns.  I find that, at this time, the

individual does not have a mental condition that causes or may cause a significant defect in the

individual’s judgment and reliability. In addition, I find that the individual is at low risk for acting

unreliably or with poor judgment in the future.  I therefore find that granting the individual an access

authorization would not endanger the common defense and security and would be consistent with

the national interest. Accordingly, I find that the individual should be granted an access

authorization.  The individual or the DOE may seek review of this Decision by an Appeal Panel

under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: January 27, 2010
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  October 6, 2009 
 
Case Number:  TSO-0832 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) to 
possess an access authorization.1 This decision will consider whether, based on the testimony 
and other evidence presented in this proceeding, an access authorization should be granted to the 
Individual.  For the reasons detailed below, it is my decision that an access authorization should 
not be granted to the Individual.2 
 

I.  APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II.  BACKGROUND 
 
 
The Individual is an employee of a contractor at a DOE facility. Her employer requested that she 
be granted a security clearance in October 2007. DOE Exhibit (Ex.) 5.  
 
The Individual, in her application materials, revealed that she had been arrested and incarcerated 
on a number of occasions. The Local Security Office (LSO) conducted a personnel security 
interview (PSI) with the Individual in February 2009 to resolve the derogatory information 
associated with the Individual’s arrest records. Ex. 3. 
 
Because the PSI did not resolve the derogatory information associated with her history of arrests, 
the LSO issued the Individual a letter stating that it was in possession of derogatory information 
that created a substantial doubt regarding the Individual’s eligibility for an access authorization. 
Ex. 1. Specifically, the Individual’s history of criminal arrests and incarcerations constituted 
derogatory information under Criterion L of 10 C.F.R. Part 710.3 
 
At the Individual’s request, I convened a hearing in this matter.  At the hearing, the LSO 
declined to present witnesses. The Individual offered her own testimony, as well                         
that of her mother (Mother), her sister (Sister), the project manager for her employer (Project 
Manager), a friend (Friend), a human resources manager (HR Manager), and her boyfriend 
(Boyfriend). The LSO submitted 5 exhibits (Exs. 1-5) for the record. The Individual did not 
submit any exhibits.  
 

III.  FACTUAL FINDINGS 
 

The facts are undisputed in this case. The Individual has been arrested or cited for a number of 
criminal offenses: Trafficking a Controlled Substance (arrested in 1985); Possession of Cocaine 
(1986); Aiding and Abetting Shoplifting of over $2,500 (1986); Accomplice to Larceny (1986); 
Shoplifting (1986); Trafficking Cocaine (1986); Possession of Drug Paraphernalia (1986); 
Possession of a Controlled Substance (1987); Trafficking a Controlled Substance (1987); 
Possession of Stolen Property (1988); Conspiracy to Commit Larceny (1988); Shoplifting 
(Habitual Offender) (1991); Armed Robbery (1997); Conspiracy to Commit a Crime (1997); 
Tampering with Evidence (1997); Bringing Contraband (heroin) into a Place of Imprisonment 
(1997); Battery (1997); Larceny (1997); Petty Larceny (2006). The Individual was convicted of a 
number of these offenses as described below. 4 See Ex. 3 at 48, 50-51, 54-55, 62-66, 72-78, 81, 
85-89, 102-02, 113, 117, 134-36. 

                                                 
3 Criterion L refers to information that suggests that an individual has “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). 
 
4 For sentencing purposes, a number of the charges against the Individual were combined and reduced to a single 
sentence. The dates may be slightly inaccurate since this list was compiled from the PSI and the Individual herself is 
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In 1989, the Individual was convicted and sentenced to one year in prison for Aiding and 
Abetting Shoplifting of over $2,500, Battery, Tampering with Evidence, and Trafficking 
Cocaine. Ex. 3 at 49-50.  She served three months of the sentence and was released on parole. 
She then violated her parole and served the remainder of her sentence until she was released in 
January 1991. Ex. 3 at 69-70, 72, 87. In 1992, the Individual was convicted for Shoplifting 
(Habitual Offender) and sentenced to three and one-half years in prison. Ex.3 at 86-87. She was 
again granted parole and subsequently violated parole. The Individual then served the remainder 
of this sentence and was released in January 1996. Ex.3 at 101, 117, 178.  In 1997, the Individual 
was convicted again for Tampering with Evidence, Bringing Contraband (heroin) into a place of 
Imprisonment, Trafficking a Controlled Substance, and Larceny and was sentenced to twelve and 
one-half years in prison. Ex. 3 at 100.  Pursuant to this sentence, the Individual was incarcerated 
from May 1997 to August 2002. 5 Ex. 3 at 101. 
 
After her release from her latest incarceration, the Individual became employed for a contractor 
at a DOE facility. In October 2007, her employer submitted a request that she be granted a 
security clearance. Ex. 5. As part of their investigation, the LSO conducted the PSI with the 
Individual. 
 
During the PSI, the Individual confirmed the details of her arrest record. Additionally, the 
Individual admitted that her shoplifting and other criminal offenses were driven by her 
dependence on illegal drugs. Ex. 3 at 169-71. She confirmed that during her periods of 
incarceration she had gone through three drug rehabilitation programs. Ex. 3 at 174, 189-92.  
While waiting for incarceration in 1996, she admitted to smuggling two balloons containing 
heroin and a syringe into a local jail. Ex. 3 at 109-13. The Individual stated that she had stolen 
items on a number of occasions and had not been caught by authorities. Ex. 3 at 152. She also 
admitted to having smuggled illegal drugs into the United States for her uncle. Ex.3 at 195-96. 

 
IV.   ANALYSIS 

 
The Criteria L concerns arise from the Individual’s long history of criminal activity.  Criminal 
activity creates doubts regarding a person’s judgment, reliability and trustworthiness. By its very 
nature, criminal activity also calls into question a person’s willingness to comply with laws, rules 
and regulations. “Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information” issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines), at  Guideline J.  Given 
the Individual’s lengthy criminal history, the LSO had ample grounds to invoke Criterion L. 
 

                                                                                                                                                             
somewhat uncertain as to the dates. Nonetheless, the Individual does not challenge the fact that she was arrested for 
all of these charges. Tr. at 63. 

5 The Individual’s 5-year incarceration raised an issue under section 1072 of the National Defense Authorization Act 
for Fiscal Year 2008  (50 U.S.C. § 435b, section 3002), otherwise known as the Bond Amendment. The LSO 
reviewed the applicability of the Bond Amendment in this matter and referred the case to OHA for administrative 
review. 
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In an attempt to mitigate the security concerns raised by her criminal record, the Individual has 
presented testimonial evidence attempting to show her outstanding work performance, her 
trustworthiness regarding sensitive personnel issues and the changes she has made in her life.   
 
The Mother and Sister testified that the Individual has completely changed her lifestyle since her 
last term of imprisonment. Tr. at 11, 25-26.  Both also testified that since her release, the 
Individual has totally disassociated herself from the friends she had while she was using illegal 
drugs and has acquired new friends. Tr. at 12, 27. The Individual is financially stable. Tr. at 26. 
Further, the Sister has not detected any indication that the Individual has used illegal drugs since 
her release from prison in 2002. Tr. at 26.  The Boyfriend testified that the Individual spends a 
considerable amount of time assisting him with his illness and mostly socializes with him and 
her grandson. Tr. at  47. The Friend believes that the Individual would be able to confide in her if 
she has a problem. Tr. at 38.  
 
The Individual also presented testimony from individuals who work with her. The Project 
Manager and the HR Manager both praised the Individual’s work with her employer’s 
disciplinary proceedings. Tr. at 22, 41.  The Individual was also praised for her trustworthiness 
and reliability in keeping the confidential information revealed in these meetings secret. Tr. at 
20-22, 41.  The Individual’s honesty was attested to by the Friend who used to work in the same 
building as the Individual. Tr. at 34, 36.  The Project Manager also noted the Individual’s 
excellent work performance. Tr. at 22. This was echoed by the Friend. Tr. at 36.  
 
The Individual asserts that her openness regarding her past criminal history is evidence that she 
is a totally changed person and is thus suitable for a security clearance. Tr. at 56. She testified 
that her criminal activities were not motivated by greed but by her $300-400 a day illegal drug 
habit. Tr. at 51. During her last imprisonment, the Individual finally became motivated enough to 
stop using illegal drugs when she became “tired” of her lifestyle and quit drugs “cold turkey.” Tr. 
at 51-54. As part of her new life style, she now attends two churches hoping she can share her 
faith with her grandson. Tr. at 60-61. 
 
It is apparent from the testimony that the Individual has made many significant and praiseworthy 
changes in her life.6 Nonetheless, after considering all of the evidence presented in this matter, I 
cannot, at this time, find that the Individual has resolved all of the concerns raised by her past 
criminal activities. The Individual was arrested as recently as October 2006 for Petty Larceny. 
Specifically, she switched price tags on an item then attempted to purchase the item at the lower 
price indicated by the switched tag. Ex. 3 at 143-46. The difference in price was $30 and the 
Individual reportedly had the money to pay for it. Ex. 3 at 144-45. This incident occurred at a 
time where the Individual did not have an illegal drug habit. Ex. 3 at 145. In the PSI, when the 
Individual was asked why she switched tags, she stated that she did not want to pay extra for the 
item and that she thought she could get away with it. Ex. 3 at 143.   
 

                                                 
6 It is to the Individual’s credit that one of the witnesses, the Individual’s friend, made a sincere and moving plea for 
me to give the Individual “another chance.” Tr. at  39. 
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I believe the Individual is on an upward path to repair her life. However, given the Individual’s 
extensive 20-year criminal record and the relative recentness of this latest offense, I cannot 
conclude that, as of this date, the Individual’s has fully resolved the Criterion L concerns raised 
by her criminal record.  

 
 V.  CONCLUSION 

 
As explained above, I find that the security concerns under Criterion L have not been resolved. 
Given these findings, I cannot conclude that granting the Individual access authorization “would 
not endanger the common defense and security and would be clearly  consistent  with  the 
national  interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual should not be granted 
access authorization.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: January 22, 2010 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                               January 27, 2010 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  October 6, 2009 
 
Case Number:  TSO-0833 
 
 
This Decision will consider whether, based on the testimony and other evidence presented in this 
proceeding, an access authorization should be restored to XXXXXXXXXXXXXXX (hereinafter 
“the Individual”). 1  For the reasons detailed below, it is my decision that an access authorization 
should not be restored to the Individual.2 
 

I.  APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
 
The Individual has been an employee of a contractor at a DOE facility since May 1993.  DOE 
Exhibit (Ex.) 19 at 18. The Individual was granted a security clearance in June 1993. Ex. 3 at 2.  
 
In April 2009, the Individual was admitted to a psychiatric facility after attempting to commit 
suicide. Ex. 20 at 22, 32. After being notified of this incident, the Local Security Office (LSO) 
conducted a personnel security interview in May 2009 (2009 PSI) with the Individual to resolve 
the security concerns raised by the Individual’s attempted suicide and her prior history of 
psychiatric illness. The LSO also requested that the Individual be examined by a DOE-
Contractor Psychiatrist (DOE Psychiatrist).  Ex. 11. The DOE Psychiatrist issued an evaluative 
report in July 2009 (2009 Psychiatric Report) concerning the Individual. The 2009 Psychiatric 
Report concluded that the Individual has a mental illness, Major Depressive Disorder (MDD), in 
partial remission, which could cause a significant defect in judgment and reliability. Ex. 11 at 18-
19. 
 
Because neither the 2009 PSI nor the 2009 Psychiatric Report resolved the derogatory 
information associated with the Individual’s psychiatric condition, the LSO issued the Individual 
a letter stating that it was in possession of derogatory information that created a substantial doubt 
regarding the Individual’s eligibility for an access authorization. Ex. 1. Specifically, the DOE 
Psychiatrist’s diagnosis of Major Depressive Disorder, as well as the Individual’s suicide attempt 
and prior psychiatric history, were cited as derogatory information under Criterion H of 10 
C.F.R. Part 710.3      
 
At the Individual’s request, I convened a hearing in this matter.  At the hearing, the LSO 
presented one witness, the DOE Psychiatrist. The Individual offered her own testimony. The 
LSO submitted 22 exhibits (Exs. 1-22) for the record. The Individual submitted three exhibits 
(Ind. Ex. 1-3).  
 

  III. FACTUAL FINDINGS 
 

In May 1993, the Individual took a position with a DOE contractor and was granted a security 
clearance shortly thereafter. Ex. 19 at 18; Ex. 3 at 2. 
 
After having been in an automobile accident in 2005, the Individual was diagnosed by a 
psychiatrist as suffering from severe depression. Ex. 14 at 2; Ex. 21 at 77. The psychiatrist 
prescribed several different antidepressants in an attempt to find an effective treatment.  Ex. 14 at 
3.  
 

                                                 
3 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). 
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In February 2008, the Individual was prescribed a new antidepressant. Ex. 14 at 3. The 
Individual began to experience extreme fatigue and asked for leave from work. The Individual 
then left an indecipherable message on the voice mail of a friend. When the friend called the 
Individual, she found the Individual to be incoherent. Ex. 14 at 3. The friend called for an 
ambulance and the Individual was taken to a hospital where she was admitted into a psychiatric 
unit.4 Ex. 14 at 2; Ex. 21 at 22, 64-65, 81-84. Around the time of this incident, the Individual was 
diagnosed with a severe renal disorder with no known cure.  Ex. 21 at 86-87; Ex. 14 at 3. 
 
Because of concerns raised by the Individual’s admission to the hospital in February 2008, the 
LSO conducted a personnel security interview with the Individual in September 2008 (2008 
PSI). In the 2008 PSI, the Individual confirmed the facts surrounding her admission into a 
hospital. She admitted that she had had suicidal thoughts on at least five occasions since she was 
a teenager. Ex. 21 at 115, 129-30. Her most recent suicidal thoughts occurred when a supervisor 
reportedly “yelled” at her because of a security infraction that she allegedly committed. Ex. 21 at 
115-16; Ex. 14 at 3. 
 
After the 2008 PSI, the LSO referred the Individual to the DOE Psychiatrist for an evaluation. 
After examining the Individual, the DOE Psychiatrist issued a report on October 2008 (2008 
Psychiatric Report) in which she diagnosed the Individual as suffering from MDD.  The DOE 
Psychiatrist concluded, however, that the Individual’s illness would not cause a significant defect 
in her judgment or reliability. Ex. 14 at 11. The DOE Psychiatrist noted that the Individual’s 
symptoms were not psychotic. Additionally, the Individual had used good judgment in dealing 
with stress and had been honest during their interview. Ex. 14 at 11. 
 
Sometime in April 2009, the Individual attempted to commit suicide by placing a plastic bag 
over her face on three separate occasions while taking Benadryl, an over-the-counter 
antihistamine. 5 Ex. 20 at 22, 26. In preparation for her attempt at suicide, the Individual 
prepared letters for her three children and another for her apartment manager informing each of 
them of her intention to commit suicide. She also informed her employer by telephone that she 
was “calling in dead.” Ex. 20 at 15, 18-19; Ex. 17.  During the attempt, two co-workers called 
the Individual and, fearing that the Individual might try to hurt herself, contacted the Individual’s 
apartment manager who gave them the Individual’s address. Ex. 20 at 28-29. The co-workers 
then called the police to check on the Individual. Ex. 20 at 31. The Individual was then taken to a 
hospital psychiatric unit. Ex. 20 at 33. At the hospital, the Individual stated that she was 
frustrated that her suicide attempt had failed. Ex. 20 at 34. The Individual began to see another 

                                                 
4 The Individual has continually maintained that her altered mental state was caused by a reaction to an 
antidepressant she had recently been prescribed, Wellbutrin. Ex. 14 at 3; Ex. 21 at 81-82. However, she provided no 
medical expert to confirm her lay opinion in this regard. See Ex. 15 at 33 (medical record recording that Individual 
was hospitalized in February 2008 for “suicidal ideation”). Moreover, I note that when the Individual originally 
reported this incident to the LSO, she stated that her admission into the hospital was caused by her depression. Ex. 
18 at 2. 
 
5 During the 2009 PSI, the Individual stated that she attempted to commit suicide because of the ultimately 
progressive nature of her renal disease, her desire to leave money to her children instead of using it to pay future 
medical expenses which would be incurred treating her renal disease, and her fear that she would not perform a 
security function correctly at work the following day. Ex. 20 at 13-17.  
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psychiatrist for treatment in June 2009. Ex. 11 at 11. Additionally, the Individual began to see a 
therapist (Therapist) for counseling. Ex. 11 at 11. 
 
After conducting the 2009 PSI with the Individual, the LSO asked the DOE Psychiatrist to 
conduct an additional examination of the Individual. In her 2009 Psychiatric Report, the DOE 
Psychiatrist opined that the Individual still suffered from MDD but that her illness was such that 
it could cause a significant defect in judgment and reliability. Ex. 11 at 18-19. In making this 
determination, which represented a change from her opinion in the 2008 Psychiatric Report, the 
DOE Psychiatrist noted that Individual’s mental condition had deteriorated since her previous 
examination of the Individual in 2008 and that the Individual had recently made a well planned 
suicide attempt. Ex. 11 at 18. The DOE Psychiatrist also noted additional concerns regarding the 
Individual’s condition: (1) the Individual’s questionable compliance with medical treatment;6 (2) 
a report from her current treating psychiatrist noting a deterioration in mood since May 2009 and 
thus suggesting the Individual’s increasing vulnerability to stress and consequential decrease in 
mood stability;7 and (3) the Individual’s complicating non-psychiatric medical problems, sleep 
apnea, anemia, and electrolyte imbalance, all of which could cause mood instability.  Ex. 11 at 
18-19.     

 
IV.   ANALYSIS 

 
The Criterion H concerns arise from the Individual’s 2009 suicide attempt and the DOE 
Psychiatrist’s finding that the Individual’s MDD is an illness that could cause a significant defect 
in judgment or reliability.  Certain emotional, mental and personality conditions can impair 
judgment, reliability or trustworthiness. “Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information” issued on December 29, 2005, by the Assistant 
to the President for National Security Affairs, The White House (Adjudicative Guidelines), at 
Guideline I.  Given the Individual’s recent suicide attempt and the findings in the 2009 
Psychiatric Report, I find that the LSO had ample grounds to invoke Criterion H.  
 
In an attempt to mitigate the security concerns associated with the incidents described above, the 
Individual testified as to her current efforts at treatment. Since her attempted suicide, the 
Individual has sought treatment with a psychiatrist and her Therapist. Transcript (Tr.) at 9, 15-16. 
She is currently taking an antidepressant, Lexapro, to treat her depression. Tr. at 26. She has seen 
her Therapist for a total of 13 sessions. Tr. at 16; Individual Exhibit (Ind. Ex.) 1. The Therapist 
has helped the Individual reduce her anxiety level.8 Tr. at 16. Despite the beneficial effects of 

                                                 
6 The DOE Psychiatrist noted in her examination that the Individual admitted having a problem with her memory 
and that she had not fully discussed this problem with her primary care physician. Ex. 11 at 7, 16. The fact that the 
Individual had not fully disclosed this problem to her physician led the DOE Psychiatrist to conclude that the 
Individual may not be compliant with medical treatment. Ex. 11 at 18. She also noted that memory is a cognitive 
function necessary for reliability. Ex. 11 at 18.  
 
7 In this regard, the DOE Psychiatrist stated that mood stability is essential to maintain judgment and reliability. Ex. 
11 at 18. 
 
8 However, the Individual admitted that currently she has significant stress regarding a problem one of her sons is 
experiencing. Tr. at 39. 
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seeing the Therapist and psychiatrist, she has had to discontinue treatment with both. Tr. at 14-
15. This was necessitated by the Individual’s health insurance being terminated after she was 
placed on leave without pay status by her employer.9 Tr. at 12, 14. The Individual has taken steps 
to obtain health care via a State program but, as of the date of the hearing, had not received a 
referral to a psychiatrist. Tr. at 22, 23; Ind. Ex. 2.  
 
The Individual also testified as to her support system of friends.  Tr. at 17-18. She has informed 
her friends of her prior psychiatric problems. Tr. at 30-31. If the Individual began to experience 
problems or her depression would begin to worsen, she would share her concerns with her 
friends and ask for help. Tr. at 20-21, 37; Ind. Ex. 3 (affidavit from friend of the Individual 
affirming her support for the Individual and affirming that she has encouraged the Individual to 
call her at any time should a problem occur).  
 
At the hearing, the DOE Psychiatrist’s reaffirmed her findings in the 2009 Psychiatric Report as 
to the Individual’s MDD and the Individual’s other physical illnesses. Tr. at 58-59. The DOE 
Psychiatrist noted that the Individual’s treatment program and sessions with the Therapist were 
encouraging but the Individual was no longer seeing the psychiatrist or her Therapist. Tr. at 58. 
The hearing produced no evidence for the DOE Psychiatrist to conclude that the risk of the 
Individual suffering from an impairment in judgment or reliability had been reduced since her 
examination of the Individual in July 2009. Tr. at 58-59.10 In order to demonstrate rehabilitation 
or reformation, the Individual would need indefinite psychotherapy because of the Individual’s 
“self-defeating” personality traits, such as the overuse of humor, that she has observed in the 
Individual. Tr. at 60-61; see Ex. 11 at 16, 18. Further, indefinite treatment with antidepressants 
will be necessary along with current clinical information provided by her treating physicians. Tr. 
at 61-62; Ex. 11 at 18. The Individual will also have to demonstrate adequate functioning for an 
undefined period of time. Tr. at 60. 
 
After examining the evidence, I cannot conclude at this time that the Individual has resolved the 
Criterion H security concerns before me. The Individual, due to the involuntary change in her job 
status and loss of insurance, is no longer able to afford her previous treatment program and, as of 
the date of the hearing, had just begun the process to resume treatment with a new psychiatrist. 
While I commend the Individual for trying to inform her friends of her illness and for being open 
to receive support from them, as well as her responsible, proactive efforts to obtain healthcare, 
this evidence is greatly outweighed by the expert testimony provided by the DOE Psychiatrist. I 
agree with the DOE Psychiatrist that there appears to be little evidence indicating that the 
Individual’s MDD has sufficiently improved to resolve concerns about judgment and reliability. 
The Individual’s psychological condition, as the DOE Psychiatrist opined in her 2009 Psychiatric 
Report, is also complicated by her other physical illnesses. It is uncertain as to how well these 

                                                                                                                                                             
 
9 The Individual testified that despite the termination of her insurance she could afford the remaining refills of her 
Lexipro prescription.  Tr. at 43-44. 
 
10 The DOE Psychiatrist noted that the report submitted by the Therapist, prepared at the request of the Individual, 
Ind. Ex. 1, contained only a recitation of the dates the Individual saw the Therapist and contained no detailed clinical 
information concerning the Individual. Tr. at 58-59.  
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illnesses are being treated given the loss of the Individual’s insurance. Consequently, I cannot 
find that the Individual has provided sufficient evidence whereby I could conclude that the 
Criterion H concerns have been resolved.  

 
V.  CONCLUSION 

 
As explained above, I find that the security concerns under Criterion H have not been resolved. 
Given this finding, I cannot conclude that restoring the Individual’s access authorization “would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. § 710.7(a).  Consequently, I find that the Individual’s access authorization 
should not be restored.  The parties may seek review of this Decision by an Appeal Panel under 
the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: January 27, 2010 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   October 7, 2009 
 
Case Number:   TSO-0834 
 
This decision concerns the eligibility of XXXXX XXX (hereinafter referred to as "the 
Individual") to maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s 
security clearance should not be granted. 
 
I.  BACKGROUND 
 
This case involves derogatory information developed during the course of a background 
investigation of the Individual.  A Local Security Office (LSO) conducted a personnel security 
interview (PSI) of the Individual on May 19, 2009.1   
 
Unable to resolve the security concerns raised by this derogatory information, the LSO initiated 
administrative review proceedings on September 28, 2009, by issuing a letter (Notification 
Letter) advising the Individual that it possessed reliable information that created a substantial 
doubt regarding his eligibility to hold a security clearance.  In the Notification Letter, the LSO 
set forth the derogatory information at issue and advised that the derogatory information fell 
within the purview of two potentially disqualifying criteria set forth in the security regulations at 
10 C.F.R. § 710.8, subsections (f) and (l).2  

                                                 
1  A copy of the transcript of the May 19, 2009, PSI appears in the record as Exhibit 4. 
 
2  Specifically, the Notification Letter alleges that the Individual has:  
 

(1) Deliberately misrepresented, falsified, or omitted significant information from a Personnel 
Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in 
response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization, or proceedings conducted pursuant to §710.20 through §710.31.  
10 C.F.R. § 710.8(f) (Criterion F); and,  
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded his request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter 
on October 14, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his spouse, and a close family friend.  See Transcript of Hearing, Case No. TSO-0834 
(hereinafter cited as “Tr.”). The LSO submitted six exhibits, marked as Exhibits 1 through 6, and 
the Individual submitted five exhibits, marked as Exhibits A through E. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT  
 
On March 10, 2009, the Individual electronically submitted a Questionnaire for National 
Security Positions (QNSP) to the LSO.3  The information provided by the Individual in this  

                                                                                                                                                             
(2)  Engaged in any unusual conduct or is subject to any circumstances which tend to show that 
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.  10 C.F.R. 
' 710.8(l) (Criterion L). 
   

 
3  A printed copy of this QNSP appears in the record as Exhibit 1. 
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QNSP indicated that the Individual had defaulted on one loan, and had one suspended credit card 
account that had been over 180 days delinquent.  However, the Individual also indicated that he 
had not had any bills or debts turned over to a collection agency during the preceding seven 
years.   
 
On May 19, 2009, the LSO conducted a PSI of the Individual.  During this PSI, the Individual 
admitted that he was undergoing financial difficulties and that he was behind on his mortgage.  
Exhibit 4 at 7.  He attributed this difficulty to his wife’s missing work for two months after 
experiencing complications with a pregnancy.  Id. at 7-10.  The Individual indicated that he was 
working with a law firm to renegotiate his mortgage.  Id. at 7-8.  However, the Individual could 
not recall the name of that law firm.  The Individual initially stated that he had not had any 
financial problems until his wife had been forced to miss work.  However, after he was cautioned 
to be candid, he admitted that his financial problems began in 1994 or 1995, when he was in the 
Navy.  Id. at 10-11.  The Individual indicated that when he was “young and stupid” he purchased 
“a lot of stuff we probably couldn’t afford.”  Id. at 11.  The Individual continued to experience 
intermittent, sometimes extreme, financial difficulties up to the present.  The Individual admitted 
that he had not made any mortgage payments since March 2009.  Id. at 18.  In addition, he had 
missed mortgage payments prior to March 2009.  Id. at 19.  As of May 2009, the Individual 
stated that he was four months behind in his mortgage payments.  Id. at 46.  The Individual also 
reported that he had received a foreclosure notice from the mortgage holder.  Id. at 19.  
 
The Individual related that he had purchased a new vehicle in 2006 and was not behind in 
payments for that vehicle.  Exhibit 4 at 47.  The Individual purchased a second new vehicle in 
2007.  The Individual stated that he was behind on payments for the second vehicle.  Id. at 21.  
The Individual indicated that he had purchased a $450 digital camera on credit as a present for 
his spouse.  The Individual failed to complete his payments for the camera and, as a result, the 
account was placed in collection.  Id.  The Individual indicated that he had purchased jewelry as 
an anniversary gift for his spouse on credit.  This account, for approximately $2,000, was also 
placed in collection.  Id. at 22-23.   The Individual admitted that he had purchased $982 of 
holiday decorations on credit from a local vendor.  Id. at 29.  The Individual admitted that his 
account with this local vendor is delinquent.  Id.  The Individual indicated that he owed a total of 
$22,837 in student loans.  Id. at 34.   
 
During the PSI, the Individual was asked why he did not report all of his delinquent accounts in 
the QNSP.  The Individual responded by stating:  “I didn’t realize that you wanted every single 
one, honestly.”  Exhibit 4 at 35.  The Individual was then asked why he indicated in the QNSP 
that he had not had any bills or debts turned over to a collection agency, when in fact he has had 
several accounts turned over to collection agencies.  Id. at 36.  The Individual responded that this 
omission was unintentional.  Id.  The Individual then indicated that he did not know why he 
omitted information about his collection accounts from his QNSP.  Id. at 37.  The Individual 
admitted that he does not have a family budget.  Id. at 41.  The Individual admitted that he was 
delinquent in paying his local taxes.  Id. at 49-50.   The Individual also admitted that he had been 
reckless with his finances and that he can be a compulsive spender.  Id. at 53-54.  During the 
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PSI, the Individual was unable to articulate a coherent plan for achieving financial stability.  Id. 
at 56.  The Individual admitted that he had purchased a home even though he was having 
financial difficulties.  Id. at 63.                                       
 
IV.  ANALYSIS 
 
A. Criterion F 
 
The Individual failed to provide accurate information concerning his finances to the LSO.  
Specifically, the Individual failed to report, as required by the QNSP, that several of his bills or 
debts had been turned over to collection agencies.  In addition, the Individual had reported, in the 
QNSP, that he had defaulted on only one loan when in fact he had defaulted on several loans.  
The Individual reported that he had been over 180 days delinquent on only one account, when in 
fact he had been over 180 days delinquent on several accounts.  The Individual’s deliberate 
failure to provide accurate information in his QNSP raised doubts under Criterion F about his 
candor, honesty, and willingness to comply with rules.     
 
“Conduct involving . . . lack of candor, dishonesty, or unwillingness to comply with rules and 
regulations can raise questions about an individual's reliability, trustworthiness and ability to 
protect classified information. Of special interest is any failure to provide truthful and candid 
answers during the security clearance process or any other failure to cooperate with the security 
clearance process.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued by the Assistant to the President for National Security Affairs, The 
White House (December 29, 2005) (Revised Guidelines), Guideline  E at  ¶ 15. 
  
The Individual claims that his provision of incorrect information about his finances was not 
intentional.  At the hearing, the Individual asserted that he inadvertently checked the wrong box 
while completing his QNSP on-line.  Tr. at 44.  The Individual also explained that he had 
difficulty completing the QNSP on-line.  On his third and final attempt to complete the QNSP, 
the Individual testified, he inadvertently omitted information.  Id. at 45-46.  It is certainly 
possible that the Individual might have unintentionally omitted information because of his 
unfamiliarity with the electronic interface. However, the Individual’s credibility was not 
enhanced by his multiple omissions.  Moreover, the Individual’s initial assertion in the PSI that 
he had not had financial problems until his wife’s illness, discussed above in my findings of fact, 
detracts from his credibility.   His credibility is further diminished by his contention that he did 
not list all of his collection accounts or default accounts because he was of the understanding that 
he only had to provide one example of each.  Id. at 47, 50.  Accordingly, I find that the 
Individual’s contentions that his omissions were unintentional are not sufficiently convincing to 
resolve the doubts raised under Criterion F.        

Guideline E sets forth four conditions that can mitigate security concerns raised by the provision 
of false information in a QNSP.4  In the present case, the Individual has satisfied none of these 

                                                 
4  Conditions that could mitigate security concerns arising from providing false information in a QNSP include: 
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conditions.  Specifically, the Individual has not met the conditions set forth at ¶ 17(a) of 
Guideline E.  As discussed above, the record clearly shows that the Individual has not made 
prompt, good-faith efforts to correct the omission, concealment, or falsification before being 
confronted with the facts.  Neither has the Individual met the conditions set forth at ¶ 15(b) of 
Guideline E.  As discussed above, the record contains no evidence indicating that the 
Individual’s omission, or concealment was caused or significantly contributed to by improper or 
inadequate advice of authorized personnel or legal counsel advising or instructing the individual 
specifically concerning the security clearance process.  Nor can it be reasonably concluded that 
the offense is so minor, or so much time has passed, or the behavior is so infrequent, or it 
happened under such unique circumstances that it is unlikely to recur and does not cast doubt on 
the Individual's reliability, trustworthiness, or good judgment as provided by ¶ 15(c) of Guideline 
E.  Nor has the Individual met the conditions set forth at ¶ 15(d).  While the Individual has 
acknowledged the behavior, he has not obtained counseling to change the behavior or taken other 
positive steps to alleviate the stressors, circumstances, or factors that caused untrustworthy, 
unreliable, or other inappropriate behavior.   

Since the record shows that the Individual has not met any of Guideline E’s conditions for 
mitigation or provided other evidence of mitigation, I find that he has not sufficiently mitigated 
the security concerns raised by his deliberate omissions from his QNSP.     

B.  Criterion L 
 
The record shows that the Individual has engaged in a pattern of financial irresponsibly.  The 
Individual’s pattern of financial irresponsibility raises significant security concerns under 
Criterion L.  The Revised Adjudicative Guidelines state in pertinent part: 
 

Failure or inability to live within one's means, satisfy debts, and meet financial 
obligations may indicate poor self-control, lack of judgment, or unwillingness to 

                                                                                                                                                             
(a) the individual made prompt, good-faith efforts to correct the omission, concealment, or 
falsification before being confronted with the facts;  

(b) the refusal or failure to cooperate, omission, or concealment was caused or significantly 
contributed to by improper or inadequate advice of authorized personnel or legal counsel advising 
or instructing the individual specifically concerning the security clearance process. Upon being 
made aware of the requirement to cooperate or provide the information, the individual cooperated 
fully and truthfully;  

(c) the offense is so minor, or so much time has passed, or the behavior is so infrequent, or it 
happened under such unique circumstances that it is unlikely to recur and does not cast doubt on 
the individual's reliability, trustworthiness, or good judgment;  

(d) the individual has acknowledged the behavior and obtained counseling to change the behavior 
or taken other positive steps to alleviate the stressors, circumstances, or factors that caused 
untrustworthy, unreliable, or other inappropriate behavior, and such behavior is unlikely to recur;  

   Guideline E at ¶ 17. 
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abide by rules and regulations, all of which can raise questions about an 
individual's reliability, trustworthiness and ability to protect classified 
information.  An individual who is financially overextended is at risk of having to 
engage in illegal acts to generate funds . . . .  Conditions that could raise a security 
concern and may be disqualifying include: (a) inability or unwillingness to satisfy 
debts; (b) indebtedness caused by frivolous or irresponsible spending and the 
absence of any evidence of willingness or intent to pay the debt or establish a 
realistic plan to pay the debt; (c) a history of not meeting financial obligations; . . . 
(e) consistent spending beyond one's means, which may be indicated by excessive 
indebtedness, significant negative cash flow, high debt-to-income ratio, and/or 
other financial analysis; . . .; (g) failure to file annual . . . local income tax returns 
as required; . . . 

 
Guideline F at ¶ 18 and ¶ 19.  As the discussion above illustrates, the record shows that several 
of the financial conditions that could raise security concerns identified by Guideline F apply to 
the Individual.5  As for possible mitigating factors, I find that the Individual has not met any of 
the conditions set forth at ¶ 20(a) of Guideline F.  His failure to exercise good judgment, honesty 
and reliability in his financial affairs has been a long-term problem dating back to at least 1995, 
and appears not to have been resolved.  His behavior casts doubt on his current reliability, 
trustworthiness, and judgment.  I also find that the Individual has not met the conditions set forth 
at ¶ 20(b) of Guideline F.  The irresponsible manner in which the Individual has over the years 
responded, or in some cases failed to respond, to his financial set-backs has raised significant 
security concerns.  Nor has the Individual met the conditions set forth at ¶ 20(c) of Guideline F.  
While the Individual has sought credit counseling assistance, he has not shown that such 
counseling has been effective.  At the hearing, the Individual admitted that he has not even begun 
to implement a family budget or a financial plan which could reasonably be expected to resolve 
his financial issues.  There is simply no indication in the record that the Individual is able to 

                                                 
5  Conditions that could mitigate security concerns arising from financial irresponsibility include: 
 
      (a) the behavior happened so long ago, was so infrequent, or occurred under such circumstances that it is 
unlikely to recur and does not cast doubt on the individual's current reliability, trustworthiness, or good judgment; 
 
      (b) the conditions that resulted in the financial problem were largely beyond the person's control (e.g. loss of 
employment, a business downturn, unexpected medical emergency, or a death, divorce or separation), and the 
individual acted responsibly under the circumstances; 
 
      (c) the person has received or is receiving counseling for the problem and/or there are clear indications that the 
problem is being resolved or is under control; 
 
      (d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve debts; 
 
      (e) the individual has a reasonable basis to dispute the legitimacy of the past-due debt which is the cause of the 
problem and provides documented proof to substantiate the basis of the dispute or provides evidence of actions to 
resolve the issue. 
 
Guideline F at ¶ 20. 
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exert and maintain control over his finances.  The Individual has similarly failed to meet 
conditions set forth at ¶ 20(d) of Guideline F, since the Individual failed to enter into repayment 
plans with many of his creditors.  Nor has the Individual met the conditions set forth at ¶ 20(e) of 
Guideline F.  The Individual has not shown that he has any reasonable basis to dispute the 
legitimacy of his past-due debts and has not provided documented proof to substantiate that he 
has taken sufficient action to resolve his financial issues. 
 
For all the reasons set forth above, I find that the Individual has not mitigated the security 
concerns associated with his documented financial irresponsibility.  Thus, I find that he has not 
resolved the security concerns raised under Criterion L. 
  
V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has not resolved the security concerns raised under Criteria F and L.  Therefore, the 
Individual has not demonstrated that granting his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I find 
that the Individual should not be granted a security clearance.  The Individual may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 21, 2010 
 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 

 
Date of Filing:  October 14, 2009 

 
Case Number:  TSO-0835 

 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXXXXXX(hereinafter referred 
to as “the individual@) to hold an access authorization (or “security clearance”) under the 
regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  As set 
forth below, it is my decision, based on the evidence and testimony presented in this 
proceeding, that the individual=s access authorization should be restored.       

 
I. Background 

 
The individual is employed by a DOE contractor and held an access authorization as a 
condition of her employment. In May 2009, the individual notified the local security officer 
that she had been hospitalized with alcohol withdrawal symptoms.  The report created a 
security concern regarding the individual’s use of alcohol.  In order to resolve that concern, 
the Department of Energy (DOE) local security office (LSO) conducted a Personnel 
Security Interview (PSI) with the individual in June 2009, but the PSI did not resolve that 
concern.  In July 2009, a DOE consultant-psychiatrist (“DOE psychiatrist”) evaluated the 
individual and opined that the individual suffers from Alcohol Dependence, with 
Physiological Dependence, in early full remission.   The LSO suspended her clearance. 
      
In September 2009, DOE informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding her eligibility for access authorization. 
Notification Letter (September 4, 2009).  The Notification Letter stated that the derogatory 
information regarding the individual falls within the purview of 10 C.F.R. ' 710.8 (j) 
(Criterion J).  The LSO invoked Criterion J on the basis of information that the individual 
has been or is a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist, or other licensed physician or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.  10 C.F.R.  § 710.8 (j).  In this 
regard, the Notification Letter cites the diagnosis of the DOE psychiatrist that the individual 
suffers from Alcohol Dependence.   
 
In a letter to DOE Personnel Security, the individual exercised her right under Part 710 to 
request a hearing in this matter.  10 C.F.R. ' 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with counsel for the individual and the 
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appointed DOE counsel, 10 C.F.R. ' 710.24, I set a hearing date. At the hearing, the DOE 
psychiatrist testified on behalf of the agency.  The individual testified on her own behalf and 
called ten additional witnesses.  The transcript taken at the hearing shall be hereinafter 
cited as ATr.@   Documents that were submitted by the DOE counsel during this proceeding 
constitute exhibits to the hearing transcript and shall be cited as AEx.@   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, it is my opinion that the 
individual=s access authorization should be restored because I conclude that such a 
restoration would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 
 

A. Findings of Fact 
 
The individual was granted a clearance in 1981 at the request of her employer, a DOE 
contractor.  Ex. 3. Around 2004, the individual, who usually consumed alcohol in 
moderation, began to increase her consumption.  Tr. at 149.  She began to drink every 
night, and her consumption increased even more after her father died in September 2008.  
Id. at 82, 149.  In 2008, the individual was consuming four to six eight-ounce glasses of 
wine daily and family members commented that she seemed distracted.   Id. at 59, 81.  On 
May 15, 2009, the individual decided that she would immediately abstain from alcohol.  Id. 
at 152.  She felt fine for a couple of days but on May 17, 2009, she passed out at home and 
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her husband took her to an urgent care facility.  Id. at 78.  The staff of the urgent care 
facility immediately sent her to the hospital in an ambulance.  Id. The doctors at the hospital 
told the individual that she had experienced a seizure due to alcohol withdrawal.  Id. at 83.  
She was released from the hospital that night.   Upon her return to work she sought 
assistance from the Employee Assistance Program (EAP) office and submitted an incident 
report to the LSO on May 20, 2009.  Ex. 10.  On June 11, 2009, she signed a one year 
contract to abstain from alcohol, meet with the EAP counselor monthly, submit 12 random 
urine samples, and attend a local alcohol treatment program.  Ex. 7.  The individual visited 
the recommended program, but was unhappy with its policies and personnel and did not 
enroll.  She also attended a local Alcoholics Anonymous meeting but chose not to continue 
with that group because she did not feel comfortable there.  She participated in a PSI on 
June 17, 2009, and signed a psychiatric waiver.  Ex. 12.  On June 19, 2009, the LSO 
recommended a psychiatric evaluation and on July 21, 2009, the DOE psychiatrist 
evaluated the individual.  He concluded that she met the criteria for Alcohol Dependence 
with Physiological Dependence, in early full remission. Ex. 6.  The seizure was evidence of 
physiological dependence and the early full remission was based on two months of 
abstinence at the time of the evaluation.  Noting that the individual had not participated in 
any alcohol treatment, the DOE psychiatrist concluded that there was not adequate 
evidence of rehabilitation or reformation.   
 
B.  DOE=s Security Concerns 
 
Excessive alcohol consumption often leads to the exercise of questionable judgment, and 
can raise questions about an individual’s reliability and trustworthiness.  Memorandum from 
Assistant to the President for National Security Affairs to Director, Information Security 
Oversight Office (December 29, 2005) (Adjudicative Guidelines), Guideline G, ¶ 21.  
Individuals who use alcohol to excess may be susceptible to being coerced or exploited to 
reveal classified matters.  Personnel Security Hearing, OHA Case No. VSO-0417, (2001), 
quoting Personnel Security Hearing, OHA Case No. VSA-0281 (2000).1     In this case, a 
DOE psychiatrist opined that the individual suffers from alcohol dependence.  Therefore, 
DOE=s security concerns are valid and the agency has properly invoked Criterion J in this 
case. 

 
C.  Hearing Testimony 
 
1. Character Witnesses   
 
The individual called eight character witnesses at the hearing—her husband, her daughter, 
her sister, her sponsor at Alcoholics Anonymous (AA), a friend, and three colleagues.   The 
testimony of the witnesses was consistent in describing the individual as a person who was 
very dependable, had no problems with her work, and displayed no sign of problems with 
alcohol.  The colleagues, who had known the individual for many years, testified that her 
behavior was always professional.  Tr. at 24, 33, 52.  None of the witnesses ever saw her 
                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine at http://www.oha.doe.gov/search.htm.   
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under the influence of alcohol.  The witnesses also described the individual’s husband as 
supportive of her abstinence.  Id. at 40, 55.  All noted that she was very honest and 
informed them about the reason for her hospitalization in May 2009.  Id. at 23, 29, 45.  
They described the individual as more relaxed since her hospitalization, and yet also more 
energetic.  Id. at 38, 53, 60.  All witnesses testified that they had not seen her drink alcohol 
after May 2009.  Id. at 21, 36, 51, 77, 97, 110. 
 
The individual’s family members testified that her drinking had caused some strain in family 
relationships, because she seemed distracted and overly sensitive while she was drinking. 
According to the family, she is not distracted now; they observed her as much more upbeat, 
positive and content.  They have not seen her drink since May 2009, and they consider her 
relationship with her sponsor to be a very positive influence.  Tr. at 57-71; 115-120; 86-87.  
Her husband testified that she gets coping skills and support from AA.  Id. at 90.  She has 
told the entire family that she does not intend to drink again.  Id. at 87,115-120. The 
individual’s AA sponsor has worked with her since September 2009.  He testified that the 
individual attends a group meeting at least four times a week, and they also have an 
individual session of one to three hours at least twice a week. Id. at 123, 141.  They also 
text and email daily.  He described the individual as “exceptional” and said that she is 
beginning to be a leader at her local AA group.  Id. at 129-141. 
 

2.  The Individual 
 
At the hearing, the individual discussed her use of alcohol and her current treatment 
program.  She had always been a moderate drinker, but in 2004 she began to drink more 
heavily.  Her consumption of alcohol became a habit, and she was drinking alcohol nightly 
in the two years prior to the hearing.  Tr. at 149.  She sensed that her drinking became 
worse after her father died in September 2008.  The individual acknowledged that, when 
she was drinking alcohol, she was not as engaged in family events as she should have 
been.  Id. at 150.  She decided to stop drinking on May 15, 2009, in anticipation of a visit by 
her brother, who also had an alcohol problem but had stopped drinking in October 2008. 
She felt fine for a couple of days but then collapsed on May 17, 2009, and was hospitalized 
for eight hours.  On her return to work, she promptly notified the LSO and later contacted 
the EAP program.  Id. at 155.  The EAP office recommended that she enroll in a local 
alcohol treatment program.  She was not pleased with that program, and met with a 
counselor at a local hospital-based intensive outpatient program (IOP).  Id. at 157-161.  
She enrolled in the IOP and attended three-hour sessions for three nights a week from 
August 10, 2009 to September 17, 2009.  Id. at 162.  Upon graduation she attended a local 
AA meeting but did not like the meeting and was uncomfortable with the members.  Id. at 
163-165.  While she visited her sister in another state in August 2009, she attended her 
sister’s AA meeting.  Id. at 166.  When she returned home, she resumed attendance at 
another facility and has attended over 100 AA meetings.  Id. at 167, Ex. A.   She meets with 
her sponsor at least twice a week, in addition to her regular group meetings.   Id. at 170.  At 
one of the meetings, a member told the individual about her psychiatrist, and the individual 
began sessions with the psychiatrist.  They had completed seven sessions by the time of 
the hearing.  Id. at 169.  She found the sessions with the psychiatrist helpful, especially 
their discussions of family alcohol history and genetics.  She works with him on the steps in 
the AA 12 Step Program also.  The individual testified that she intends to abstain from 
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alcohol, continue to attend AA meetings, and continue her sessions with the psychiatrist.  
Id. at 171.  
 

 
3.   The Expert Witnesses 

 
Three expert witnesses testified at the hearing—the individual’s psychiatrist, the DOE 
psychiatrist, and the EAP psychologist.  The individual’s psychiatrist and the DOE 
psychiatrist were present throughout the hearing.  After listening to all of the testimony 
regarding the individual’s treatment and behavior since her July 2009 psychiatric 
evaluation, both psychiatrists agreed that the individual was in full remission from the 
diagnosis of Alcohol Dependence and that there was adequate evidence of rehabilitation 
and reformation.   
 
The EAP psychologist testified that the individual had successfully completed seven of the 
12 random urine tests required by her contract, and all were negative.  Tr. at 174.  She 
voluntarily signed the one year contract in June 2009 and has agreed to remain abstinent.  
See Ex. 7. According to the psychologist, the individual is doing well and her prognosis is 
very good because she completed her local IOP successfully and is attending many AA 
meetings.  Tr. at 178.  He is happy with her progress.  He concluded that she is very close 
to a year of abstinence, which would constitute full remission, and that she has addressed 
denial and other psychological roadblocks to recovery.  She is also in an appropriate 
professional recovery program.  Id. at 179.  The individual did not violate the EAP 
agreement when she declined to enroll in the first program recommended because the 
psychologist trusted her judgment and offered her the option of exploring an alternative.  
The individual found the second program more to her liking and subsequently enrolled.  Id. 
at 187.  He testified that her risk of relapse is low, she is very motivated, he considers her 
rehabilitated or reformed, and she is taking the appropriate steps to  enhance her recovery. 
Id. at 102, 178, 192-193. 
 
The individual’s psychiatrist testified that he believes she has rehabilitated and reformed.  
Id. at 223.  He considers it a positive sign that the individual recognized on her own, and 
early into her problem, that she had developed a habit of excessive drinking over the past 
few years.  Id. at 230.  According to the individual’s psychiatrist, her seizure was probably 
due to her genetics and to the abruptness with which she stopped drinking, not the severity 
of her alcohol problem.  Id. at 225.   He described her as “flustered” at their first session in 
October 2009, but cooperative and able to evaluate situations very well.  Id. at 227.  He 
found her risk of relapse low because she has a good support system in her family and 
friends, she is very honest with her colleagues about her illness and she is very disciplined. 
Id. at 229.  Even though her husband drinks, the individual speaks to her sponsor regularly 
and takes precautions. Id. at 243.  She does not currently meet the criteria for Alcohol 
Dependence and she is in partial full remission. Id. at 238, 248.2 
 

                                                 
2 The individual’s psychiatrist later corrected himself and stated that he meant to say early full remission.  Tr. at  
255. 
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The DOE psychiatrist testified that when he evaluated the individual in July 2009, she 
suffered from Alcohol Dependence with Physiological Dependence (the withdrawal 
seizure). Id. at 254.  He found that she was in full remission because there were no signs 
that she continued to consume alcohol.  However, at the hearing, he concluded that she 
was in sustained full remission.  Id. at 257.  He changed his diagnosis based on his 
observations and analysis of the evidence at the hearing.  Id at 258-262.  First, she now 
has eight months of sobriety--six months have passed since his evaluation.  Second, 
although she was not in an alcohol treatment program at the time of the evaluation she 
shortly thereafter pursued an aggressive treatment plan.  She is extremely active in AA, 
and actually attends more meetings than recommended, she has a sponsor, and she 
showed initiative in attending a meeting while she was on a family visit in another state.  
She has successfully completed an intensive outpatient program.  Finally, he was 
impressed that the EAP psychologist had sufficient trust in her good judgment that he gave 
her the option to explore an alternative treatment program when she was not satisfied with 
the first program he had recommended to her.  The DOE psychiatrist found no negative 
facts in the documentary or testimonial evidence offered at the hearing.  Id. at 262.   The 
presence of some alcohol in the home was not a problem because her husband is not a 
heavy drinker and is supportive of her abstinence. Id. at 265-6. The individual has an 
excellent level of treatment today and a good relationship with her psychiatrist.  Id. at 267.  
There is now adequate evidence of rehabilitation and reformation and she is in full 
remission from her Alcohol Dependence.  Id. at 269. 
 
D. Evidence of Rehabilitation and Reformation 
 
The individual offered witness testimony to support her assertion that she has been 
rehabilitated or reformed from the DOE psychiatrist’s diagnosis of Alcohol Dependence.  
The DOE psychiatrist listened to the testimony of the individual and all of the witnesses and 
he revised his diagnosis based on the new information.   
 
After carefully reviewing the record, I conclude that the individual has fully mitigated the 
security concerns relating to her alcohol consumption for the following reasons.  First, the 
individual has acknowledged her alcoholism, provided substantial evidence of actions taken 
to overcome the problem and has established a pattern of sustained abstinence for over 
eight months without withdrawal symptoms.  See Guideline G, ¶ 23 (b), Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information (December 29, 
2005) (Guidelines).  She testified, and her witnesses corroborated, that she has been 
abstinent for eight months at the time of the hearing.  Second, the individual is participating 
in a treatment program, has no history of previous treatment and relapse, and is making 
excellent progress.  See Guideline G, ¶ 23 (c).  Third, the individual has successfully 
completed outpatient counseling and required aftercare, demonstrated a clear pattern of 
abstinence in accordance with treatment recommendations and received a favorable 
prognosis by two duly qualified medical professionals and the EAP psychologist. Id. at ¶ 
23(d).  The individual completed the IOP at a local hospital in September 2009, and has 
attended AA regularly since.  She has a sponsor, is taking a leadership role in her AA 
group, and she also attends sessions with her psychiatrist.  Both psychiatrists and the EAP 
psychologist agreed that she is in full remission and has presented adequate evidence of 
rehabilitation and reformation.  Finally, credible witness testimony has overwhelmingly 
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confirmed her reliability, trustworthiness and good judgment. Guideline G, ¶ 23 (a).  I also 
note that the individual’s good judgment is evident in her recognition of her alcohol problem 
and subsequent decision to stop drinking.  That decision resulted in her unfortunate 
hospitalization, but she met her obligation under the requirements of her access 
authorization by reporting her hospitalization promptly.  The record reflects an admirable 
honesty and determination to rehabilitate herself.  After weighing the above variables using 
the “whole person concept,” I conclude that the security concerns have been mitigated.  
See Guidelines, ¶ 2.    
 

II. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 10 
C.F.R. ' 710.8 (j).  However, the individual has presented credible evidence to mitigate the 
legitimate security concerns of the DOE Operations Office.  Thus, in view of these criteria 
and the record before me, I find that restoring the individual=s access authorization at this 
time would not endanger the common defense and security and would be consistent with 
the national interest.  Accordingly, I conclude that the individual’s access authorization 
should be restored.  Any party may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 4, 2010 
 
 

 
 

 
 



1  Decisions issued by the Office of Hearings and Appeals (OHA), with names and other

personal identifying information deleted, are available on the OHA website located at

http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case number

of the decision in the search engine at http://www.oha.doe.gov/search.htm .

2  Access authorization is defined as “an administrative determination that an individual is

eligible for access to classified matter or is eligible for access to, or control over, special nuclear

material.”  10 C.F.R. § 710.5(a).  Such authorization will be referred to variously in this Decision

as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

March 16, 2010

 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 14, 2009

Case Number: TSO-0837

This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as "the

individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710,

entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or

Special Nuclear Material."1  As explained below, it is my decision that the individual should not be

granted an access authorization.2

I.  BACKGROUND

The individual has worked for a Department of Energy (DOE) contractor since November 2008.  The

individual’s employer requested that he be granted an access authorization and, in January 2009, the

individual submitted a Questionnaire for National Security Positions (the 2009 QNSP) to the DOE.

An Office of Personnel Management investigator conducted a Personal Subject Interview with the
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3  At the January 2010 hearing, the individual testified that he also had not yet filed his 2008

income tax return.  Hearing Transcript (TR) at 19-20.

individual in March 2009 (the 2009 PRSI).  Based on information that the individual reported on his

2009 QNSP and at the 2009 PRSI, the Local Security Office (LSO) conducted a Personnel Security

Interview with the individual in June 2009 (the 2009 PSI). 

In August 2009, the LSO issued a Notification Letter to the individual, together with a statement

setting forth the information that created a substantial doubt about the individual’s eligibility to hold

a DOE security clearance (Enclosure 2).  In Enclosure 2, the LSO alleges that the individual’s

behavior has raised a security concern under  10 C.F.R. § 710.8(l) of the regulations governing

eligibility for access to classified material (Criterion L) because the following information indicates

that he has engaged in unusual conduct or is subject to circumstances indicating that he is not honest,

reliable or trustworthy, or that he may be subject to pressure, coercion, exploitation or duress:

1.  The individual admitted that he has not filed his Federal income taxes for tax

years 2000, and 2004 through 2007, and that he attributed his lack of filing to being

complacent and lazy;

2.  The individual admitted that he has been aware of his 2002 tax bill since 2003, but

has taken no action to pay it; and

3.  The individual acknowledged that he has not paid an IRS tax lien for tax years

2002 and 2003 that has increased from $5,543.80 to approximately $8,000.  

Enclosure 2 of Notification Letter, citing 2009 PSI at pp. 40-66.3

The individual requested a hearing (hereinafter “the hearing”) to respond to the concerns raised in

the Notification Letter.  On October 5, 2009, the Office of Hearings and Appeals Director appointed

me the Hearing Officer in this case.  At the hearing I convened in this matter in January 2010, I

received testimony from three persons: the individual, his Certified Public Account (CPA), and the

individual’s union leader/co-worker. 

II.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a criminal case, in which the burden

is on the government to prove the defendant guilty beyond a reasonable doubt.  In this type of case,

we apply a different standard, which is designed to protect national security interests.  A hearing is

"for the purpose of affording the individual an opportunity of supporting his eligibility for access

authorization."  10 C.F.R. § 710.21(b)(6).  The burden is on the individual to come forward at the

hearing with evidence to convince the DOE that granting or restoring his access authorization "would

not endanger the common defense and security and would be clearly consistent with the national

interest."  10 C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting or restoring of a security clearance.

See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the interests
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of national security test" for the granting of security clearances indicates "that security

determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399,

1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of

a security clearance).  Consequently, it is necessary and appropriate to place the burden of persuasion

on the individual in cases involving national security issues.  Personnel Security Hearing, Case No.

VSO-0002 (1995).  

Once a security concern has been found to exist, the individual has the burden of going forward with

evidence to rebut, refute, explain, extenuate or mitigate the allegations.  Personnel Security Hearing,

Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).  See also 10 C.F.R. § 710.7(c).

III.  FINDINGS OF FACT AND ANALYSIS

The individual admits that he failed to file his federal tax returns over a period of several years, and

that he did not pay or otherwise resolve an outstanding tax liability from 2003 totaling several

thousand dollars.  See Individual’s September 2009 hearing request, Hearing Transcript (TR) at 18-

19, 29.  This is unquestionably a “pattern of financial irresponsibility,” which Criterion L specifies

can be “unusual conduct. . . tend[ing] to show that the individual is not honest, reliable or

trustworthy. . . .” 10 C.F.R. § 708.8(l).  At the hearing, the individual explained why he had failed

to file income tax returns for several years, and why he did not pay a tax liability arising from his

2003 tax return.  The individual and his CPA also testified about how they are working together to

resolve these issues.  As discussed below, I find that the individual has not demonstrated that he has

acted responsibly concerning tax issues in the past, and that his current efforts, while positive, have

has not yet mitigated these Criterion L concerns.  

A.  The Individual’s Explanation for Failing to File Income Tax Returns

In his September 2009 hearing request, the individual stated that he “left tax issues to my spouse.”

He stated that he had described himself as “complacent” at his 2009 PSI because he should not have

relied on his wife, but should have made certain that his tax returns were filed.   At a pre-hearing

conference call in this proceeding, I suggested that the individual should consider having his wife

testify concerning their family’s financial arrangements, and the misunderstanding that resulted in

his unfiled tax returns for tax years 2000 and 2004 through 2007.  See December 21, 2009, email

summarizing the contents of the conference call.  The individual agreed to present his wife’s

testimony.  However, at the hearing, he testified that he had been unable to persuade her to testify

concerning these issues.  He stated that she reviewed the documents provided to the individual by

the LSO and told him that she knew nothing about it, and that she “didn’t want to seem like she is

at fault.”  TR at 14. 

The individual testified that he has been married since 1998, and that he and his wife decided early

in their marriage not to try to maintain a joint checking or savings accounts.  He stated that there are

bills that he pays, and bills that she pays, and they both contribute to purchases for their children.

TR at 39-42.  He stated that his wife would remind him about bills that he needed to pay, such as the

mortgage, and that he got “lazy and dependent” and relied on her to oversee their finances.  He stated

that she told him that she was going to a tax preparer to “pay taxes,” and that he assumed that she
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was submitting a joint return.  TR at 46.  He stated that they have a basket at their house where he

would deposit all of the household bills as well as all of the tax information that he received from

his employer or his mortgage company.  He testified that he assumed that his wife was taking care

of the tax information as well as paying the bills.  TR at 48.  When he learned in early 2009 that his

taxes for several years had not been filed, he asked her about it and she told him that he never told

her to file a joint tax return, and that she thought that he was taking care of his own tax filings.  TR

at 46.

I am not convinced that the individual believed that his wife was including him on a joint income

tax return for tax year 2000 and tax years 2004 through 2008.  As an initial matter, I find that the

refusal of the individual’s wife to testify on this issue and to corroborate the individual’s account of

their financial arrangements raises the concern that the individual is not providing an accurate

description of their interactions on these issues in his own testimony.  In addition, there is no

evidence in the record that the individual and his wife ever filed a joint income tax return.  In fact,

the individual testified that, during his marriage, he filed individual tax returns  with the IRS for tax

years 2001, 2002 and 2003, using a tax preparer in two of those years.  TR at 19, 32-33.  I cannot

accept the individual’s assertion that he reasonably believed that his wife was filing a joint return

when he states that they never specifically discussed filing such a return and when he filed an

individual return for three of the years in which they were married.  At best, the individual made an

unreasonable assumption about the filing of these tax returns that indicates a reckless disregard for

his financial obligation to pay taxes and file returns. 

B.  The Individual’s Explanation for his Unpaid 2002 and 2003 Income Tax Liabilities

The individual testified that the IRS found that he had claimed too many exemptions on his 2002 tax

return, and had received an excessive tax refund that it wanted him to repay.  With respect to his

2003 tax return, the IRS found that he claimed two children as dependents who also were being

claimed as dependents by someone else.  The individual explained that some friends were out of

work and that he housed and supported their two oldest children for eight months.  He stated that the

friends suggested that he list the children as dependents on his income tax return because he had

supported them during that time.  However, the children’s grandmother also listed the children as

dependents, so the IRS rejected his claim and directed him to pay additional tax.  He stated that he

has not paid any of these additional tax amounts, and that, with interest and penalties, the total

amount for 2002 and 2003 is now approximately $8,000.  TR at 26-29. 

C.  The Individual’s Efforts to Resolve His Tax Issues

The individual stated that in 2005, he went to a tax preparation and tax problem solving service (the

Tax Service) and entered into an agreement for them to work with the IRS to resolve the disputed

tax claims.  However, he stated that he became unemployed for several months in 2005, and was

unable to continue paying the Tax Service to work on the matter.  He stated that he returned to the

Tax Service in 2009, after his OPM security clearance investigation revealed the $8,000 IRS tax lien.

He stated that his CPA, who is employed by the Tax Service, has obtained a deferment of his unpaid

IRS obligation while the Tax Service and the IRS negotiate a settlement amount.  TR at 29-32.
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The CPA testified that she first spoke to the individual by telephone in September 2005 concerning

his 2002 and 2003 tax issues, and attempted unsuccessfully to contact him later in 2005 and in 2006.

In June 2006, she sent the individual a letter saying that the Tax Service could not do anything else

for him without specific documentation concerning money that he spent to support the dependents

he claimed in the 2002 and 2003 tax years.  TR at 68-69.  She stated that she next was contacted by

the individual in June 2009, and that since then she has been working with him to resolve his

outstanding tax liability and to submit his unfiled tax returns.  She stated that the Tax Service plans

to submit amended returns for tax years 2002 and 2003 that should lower the individual’s liability

for those years.  She testified that she has been working to complete the individual’s unfiled returns

for tax years 2004 through 2007, and would soon provide returns for the individual to submit to the

IRS.  She first became aware during the hearing that the individual wanted her to submit tax returns

for the years 2000 and 2008, but she indicated that she could complete them.  TR at 70-75, 81.  The

CPA testified that she could not yet provide an estimate of the individual’s final tax bill, but that she

was certain that it would not be less than $5,000.  She stated that she believed that the individual

would be able to set up an installment agreement with the IRS to make monthly payments to pay off

his tax bill.  TR at 75-77. 

In a January 21, 2010, post-hearing filing, the individual provided copies of the first pages of tax

returns stamped “received” on that date by the IRS, indicating that he now has submitted his income

taxes for the year 2000, and for the years 2004 through 2008.  The individual also submitted a

January 19, 2010, letter from the CPA which states that his total tax due for 2004 through 2007, less

a $635 overpayment in 2008, is $16,029.  In her letter, the CPA stated that this amount does not

include penalties and interest.  In a note attached to this submission, the individual states that the Tax

Service will now “start on the compromise part [with the IRS] which will bring the total down

tremendously.”  See Individual’s January 21, 2010 facsimile submissions. 

D.  The Individual’s Explanations and Tax Filings Do Not Mitigate the DOE’s Concerns

As stated above, the individual did not file federal income tax  returns for the years 2000 and for the

years 2004 through 2008  until January 21, 2010, and he has an unpaid tax liability for the years 2004

through 2008, exclusive of penalties and interest, of approximately $16,029.  As discussed above,

I find that there is insufficient evidence to support the individual’s assertion that he believed that his

spouse had filed joint returns for those years.  Accordingly, I am left to conclude that the individual

failed to pay the full amount of his taxes and to file tax returns for several years based on his

admitted complacency  and procrastination.

.  

In addition, he has not paid approximately $8,000 in tax liability, penalties and interest arising from

his 2002 and 2003 tax returns.  The individual admits that he was aware of these tax liabilities no

later than 2005 when he first contacted the Tax Service.  However, he also admits that he dropped

his efforts to resolve those liabilities when he was unemployed for several months in 2005, and did

not resume working with the Tax Service on that issue until June 2009.  There comes a point where

complacency and procrastination in financial matters becomes a reckless disregard for basic

financial and social obligations.  I find that the individual’s procrastination and apparent indifference

in failing to resolve his 2002 and 2003 income tax liability issues and in failing to file federal tax
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4 See, also, Adjudicative Guidelines for Determining Eligibility for Access to Classified

Information (Adjudicative Guidelines), Guideline F, Paragraph 19(d) and (g) at

http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf (December 29, 2005)

5  At the hearing, the individual’s union leader/co-worker testified that since the individual

began his present employment in November 2008, he has performed his work assignments in a

reliable and professional manner.  TR at 87-89.  I accord only neutral weight to this testimony as it

is insufficient to overcome the security concerns associated with the individual’s long-term, serious

pattern of failing to fulfill his federal tax obligations.  

returns for several years raises serious concerns about his reliability.  See Personnel Security Review,

Case No. TSO-0457 (2007).4 

The individual contends that by working with the Tax Service to file his delinquent tax returns, and

by authorizing the Tax Service to negotiate a settlement of his outstanding tax liability with the IRS,

he has resolved the Criterion L concerns arising from his previous failures to address these issues.

I agree that those actions are positive steps towards mitigating the Criterion L concerns.  See

Adjudicative Guidelines, Guideline F, Paragraph 20(c) and (d).  However, in this instance, I find that

they are insufficient to mitigate the LSO’s concerns.  Although the individual has now filed the

delinquent returns, he certainly has not demonstrated a sustained period of reliability with respect

to tax issues from which I am able to conclude that the Criterion L security concerns have been

resolved.5 See Personnel Security Review, Case No. VSA-0300 (2000), see also Adjudicative

Guidelines, Guideline F, Paragraph 20(a).  In this instance, the individual’s recent tax filings have

resulted in very substantial tax liability to the IRS, and his $8,000 in IRS liability from his 2002 and

2003 tax returns remains unpaid.  It remains to be seen whether the individual will enter into a

payment agreement with the IRS and will abide by the terms of that agreement.  Cf. Personnel

Security Hearing, Case No. TSO-0798 (2010) (Hearing Officer restores an individual’s access

authorization after finding that the individual is now up-to-date on his tax filings, with no taxes owed

and no penalties assessed, and that he had acted responsibly by filing for extensions each year with

the IRS). 

Accordingly, I find that the individual has not yet resolved his tax issues and has not yet

demonstrated a sustained period of financial reliability concerning his tax obligations to the extent

necessary to resolve the LSO’s security concerns.  I therefore conclude that it would not be

appropriate to grant the individual an access authorization.

IV. CONCLUSION

For the reasons set forth above, I find that the LSO  properly found that the individual’s behavior

raised Criterion L concerns regarding his financial irresponsibility.  Further, I find that this

derogatory information under Criterion L has not been mitigated sufficiently at this time.

Accordingly, after considering all of the relevant information, favorable or unfavorable, in a

comprehensive and common-sense manner, I conclude that the individual has not yet demonstrated
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that granting him an access authorization would not endanger the common defense and would be

clearly consistent with the national interest.  The individual or the DOE may seek review of this

Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: March 16, 2010



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.                                                                                                                                      

                                                        

                                                                  April 21, 2010                                      

                                                                                                                                                            

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 21, 2009

Case Number: TSO-0838

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where her work requires her

to have an access authorization.  During a background investigation, the Local Security Office (LSO)

discovered some derogatory information that created security concerns.  The LSO asked the

individual to participate in a July 2009 Personnel Security Interview (PSI) in order to resolve the

information. The PSI did not resolve the security concerns.  

In September 2009, the LSO sent a letter (Notification Letter) advising the individual that it

possessed reliable information that created a substantial doubt regarding her eligibility to hold an

access authorization.  In an attachment to the Notification Letter, the LSO explained that the

derogatory information fell within the purview of two potentially disqualifying criteria set forth in
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2/  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been

diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”

10 C.F.R. § 710.8(j).  Criterion K concerns information that a person has “[t]rafficked in, sold, transferred, possessed,

used, or experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant

to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates,

narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of medicine,

or as otherwise authorized by Federal law.”  10 C.F.R. § 710.8(k).   

the security regulations at 10 C.F.R. § 710.8, subsections (j) and (k) (hereinafter referred to as

Criteria J and K respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented the testimony of two witnesses, her supervisor and her husband.  She also

testified on her own behalf.  The DOE Counsel did not present any witnesses.  The LSO and the

individual submitted a number of written exhibits prior to and during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

her access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting her eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
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person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two potentially disqualifying criteria as bases for suspending the

individual’s security clearance, Criteria J and K.  To support Criterion J, the LSO relies on the

following information: (i) the individual admitted to being in a rehabilitation program for alcohol,

(ii) the individual admitted to having an alcohol problem once she entered into rehabilitation, and

began attending Alcoholics Anonymous (AA), (iii) the individual admitted to using alcohol for self-

medicating and sleeping after witnessing the murder of her first husband in 1985, and (iv) the

individual admitted to receiving a Driving Under the Influence (DUI) offense in 1984.  The LSO’s

Criterion K concerns are predicated on the individual’s marijuana use.  In particular, the LSO cites

that the individual admitted to using marijuana while holding a security clearance, acknowledged

that she had violated DOE’s policy regarding illegal drug usage, verified her signature on a DOE

Drug Certification and admitted to violating it, and acknowledged that her judgment was impaired

the night she used marijuana and subsequently tested positive during a random drug test.  

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s alcohol use under Criterion J.  The excessive consumption of alcohol itself

is a security concern because that behavior can lead to the exercise of questionable judgment and the

failure to control impulses, which in turn can raise questions about a person’s reliability and

trustworthiness.  See Guideline G of the Revised Adjudicative Guidelines for Determining Eligibility

for Access to Classified Information issued on December 29, 2005, by the Assistant to the President

for National Security Affairs, The White House.  Likewise, there are significant security concerns

associated with past or current illegal drug usage.  First, engaging in criminal conduct can raise

questions about a person’s ability or willingness to comply with laws, rules and regulations.  See id.

at Guideline H.  Second, illegal drugs can impair a person’s judgment which, in turn, can raise

questions about the person’s reliability and trustworthiness.  Id.  Moreover, from a common sense

standpoint, a person’s reliability and trustworthiness is questionable when he or she knowingly

associates with persons who use illegal drugs.  

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual began using marijuana occasionally

as a teenager and then began smoking it regularly when she married her first husband.  In 1984, the

individual was arrested and charged with DUI.  Then, in 1985, the individual witnessed the murder

of her husband and began smoking marijuana and drinking alcohol to a greater extent.   According

to the individual, her marijuana use decreased to occasional use from 1991 to 2009.  In 1998, in the

process of being granted a security clearance, the individual signed a DOE Drug Certification in

which she attested that she would not use illegal drugs and that any involvement with illegal drugs

was grounds to revoke or suspend her security clearance.  She estimates that she smoked marijuana
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

“maybe once every six months, if even that much,” during the time she has held a security clearance

and admitted that she knowingly smoked while holding a clearance. 

On June 20, 2009, the individual tested positive for marijuana as part of a random drug test.

According to the individual, on June 13,  2009, she attended a barbeque with friends and smoked

marijuana.  DOE Exh. 7.  The individual explained that she had received a random drug test six

months prior to this incident and therefore was complacent when she decided to smoke marijuana

at the barbeque.  Id.  The individual further explained that she was drinking beer at the time she

smoked marijuana and estimated that she probably took four “hits” of marijuana as it was being

passed around among several people.  Id.  The individual’s positive random drug test prompted DOE

to refer the individual to the Employee Assistance Program (EAP) which recommended that the

individual enter a rehabilitation program.  On July 30, 2009, DOE conducted a PSI of the individual.

During the PSI, the individual admitted to using marijuana while holding a security clearance and

admitted to violating the DOE Drug Certification.  The individual also admitted to having an alcohol

problem and that on July 20, 2009, she began attending a rehabilitation program four nights a week.

Id. at 6.  She also admitted to attending AA and to using alcohol for self-medicating purposes.

According to the individual, in the past, she has drank about six beers at once, but stated that she has

never considered herself to be intoxicated.  She stated that she last drank alcohol in July 2009 after

the barbeque.  Id.      

V. Hearing Officer Evaluation of the Evidence

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should not be restored.  I cannot find that restoring the individual’s DOE

security clearance will not endanger the common defense and security and is clearly consistent with

the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this

decision are discussed below.

The Criterion K concerns raised by the LSO reflect the individual’s marijuana use and the Criterion

J concerns reflect, inter alia, the individual’s alcohol consumption and participation in a

rehabilitation program. During the hearing, the individual testified that she signed a DOE Drug

Certification in 1998 when she first applied for her security clearance.  Transcript of Hearing (Tr.)

at 51.  She further testified that although she reviewed DOE’s policy regarding illegal drugs, she

probably did not understand it 11 years ago, but understands it now.  Id.   The individual admitted

to smoking marijuana while holding a security clearance, recalling that she smoked it on at least four
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occasions between 2000 and 2009.  Id. at 52.  She testified that on each occasion, she knew what she

was doing was illegal.  Id.  The individual also testified that her marijuana use generally occurred

after she had consumed alcohol, which she considered a trigger to her drug use.  Id. at 54.  She

testified that the last time she smoked marijuana occurred in June 2009.  The individual, who

described her behavior as “stupid,” further testified that based on the consequences of her behavior

and the fact that marijuana is illegal, she has no intention of ever smoking marijuana again.  Id. at

64.  She provided documentary evidence demonstrating that she has had negative drug tests since

her positive drug screen in June 2009.  See Indiv. Exh. A.   In addition, during the course of the

hearing, the individual signed another DOE Drug Certification.  Indiv. Exh. E.  

With respect to alcohol, the individual testified that she first acknowledged that she had an alcohol

problem in June 2009 after her positive drug test and her referral to a rehabilitation program.  Id. at

57.  She testified that other than the DUI she received in 1984, she has not had any other alcohol-

related offenses.  Id. at 58.  She reiterated that she believes her alcohol use acted as a trigger to her

use of marijuana and intends to remain sober in the future.  Id. at 64.  The individual testified that,

until she was referred to a rehabilitation program through EAP, she never considered entering AA

because she did not believe she had a problem with alcohol. Id. at 67.  She admitted that, although

she drank mostly on the weekends, she considered herself as being alcohol dependent in the past.

Id.  The individual testified that she has learned a great deal in alcohol treatment and AA and does

not have the urge to drink.  Id.  According to the individual, the last time she drank alcohol was in

July 2009, after her positive drug screen, and intends to completely abstain from alcohol in the

future.   She testified that she entered alcohol treatment in July 2009 and completed it in September

2009.  Id. at 79.  As for her current plans regarding her rehabilitation program, the individual

testified that she intends to continue with an aftercare alcohol support group and would like to

establish her own support group after she achieves a year of sobriety.  Id. at 74.  Finally, the

individual testified that her life has changed since participating in alcohol treatment.  She explained

that she is happier and now has a more positive outlook on life.  Id. at 86.  The individual further

testified that she exercises, meditates and has good support mechanisms, including a close

relationship with her husband.  Id.  

The individual also offered the testimony of her supervisor and her husband. The individual’s

supervisor, who has known the individual for two and a half years, testified that the individual is a

model employee, has a good attitude and is a team player.  Id. at 10.  He further testified that he has

never observed the individual using alcohol or drugs.  Id.  The individual’s husband, who has been

married to the individual for eighteen years, testified that when he met the individual he knew she

drank alcohol and smoked marijuana.  Id. at 22.  He testified that based on his disapproval, he asked

the individual to stop smoking marijuana.  Id. at 23.  The individual’s husband testified that he did

not know the individual was smoking marijuana after she obtained her security clearance and was

upset and disappointed when she tested positive on a random drug test.  Id. at 24.  He testified further

that since alcohol treatment, the individual has been happier and their marriage has improved.  Id.

at 26.    

In evaluating the totality of the circumstances, I cannot conclude that the individual has sufficiently

mitigated the LSO’s concerns surrounding her marijuana use, her admission of using marijuana
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while holding a security clearance and her admission of violating the DOE Drug Certification.  The

individual’s testimony convinced me that she understands the seriousness of her past drug usage and

is now taking full responsibility for her actions.  Further, the individual has provided credible

assurances that she will not use drugs in the future, i.e., signing a DOE Drug Certification during the

hearing.  Her husband provided persuasive testimony to corroborate the individual’s testimony on

this point.  Against these positive factors, however, I weighed the following negative ones.  First,

the individual’s willful disregard for the law by using illegal drugs is a serious matter.  Second, the

individual’s conduct with respect to her use of marijuana on several occasions while holding a

security clearance was both voluntary and knowing.  There is no evidence in the record that the

individual would have stopped smoking marijuana had she not tested positive on a random drug test.

Third, the individual’s behavior with respect to her illegal drug use was recent, with her last

marijuana use occurring just six months prior to the hearing.  Based on these factors, I am unable

to conclude at this time that the individual’s past use of illegal drugs is unlikely to recur.

Accordingly, after carefully weighing all the evidence, both favorable and unfavorable, I find that

the individual has not presented sufficient evidence to mitigate the Criterion K security concerns at

issue.

Likewise, I cannot conclude that the individual has mitigated the LSO’s concerns regarding the

individual’s alcohol use.  I commend the individual for the steps she has taken to address her alcohol

problem, including her participation in an alcohol-treatment program, her attendance in AA, and her

participation in an aftercare support group.  I also believe the individual is sincere in her efforts to

remain abstinent and to change her habits and lifestyle which, as she described, triggered her use of

illegal drugs.  However, I believe the individual’s newly acquired awareness and acceptance of her

alcohol problem have not yet withstood the test of time: as of the date of the hearing, only six months

have passed since the individual’s last drink and three months since the individual completed her

rehabilitation program.  The individual has not yet established a sufficient record of successful

treatment and responsible use.  Consequently, I must conclude that the individual has not mitigated

the security concerns arising under Criterion J at this time.      

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria J and K.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria J and K.  I therefore cannot find that restoring the individual’s access authorization

would not endanger the common defense and security and would be consistent with the national

interest. Accordingly, I find that the individual’s access authorization should not be restored.  The

parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 10

C.F.R. § 710.28.

Kimberly Jenkins-Chapman
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Hearing Officer

Office of Hearings and Appeals

Date:   April 21, 2010

       



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
  
                                                              February 5, 2010  
 
                                                   DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  October 22, 2009 
 
Case Number:  TSO-0839 
 
This decision concerns the eligibility of XXXXXXXXXXXX (“the Individual”) for a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
access authorization should be restored.  For the reasons detailed below, it is my decision that the 
Individual’s access authorization should not be restored at this time.2   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor in a position which requires her to hold an 
access authorization. A DOE local security office (LSO) obtained information which created a 
substantial doubt regarding the Individual’s eligibility for continued access authorization. During 
the investigation of this information, the Individual was the subject of a Personnel Security 
Interview (PSI) in July 2009.  DOE Ex. 5.  After the PSI, the LSO concluded that the derogatory 
information casting doubt on the Individual’s eligibility for continued access authorization 
remained unresolved.  The LSO informed the Individual of its conclusion in a Notification Letter 
that set forth the DOE’s security concerns and the reasons for those concerns.  See Notification 
Letter, September 28, 2009.  The Notification Letter also informed the Individual that she was 
entitled to a hearing before a Hearing Officer in order to resolve the security concerns.   
 
The Individual requested a hearing on this matter.  The LSO forwarded her request to the Office 
of Hearings and Appeals, and I was appointed the Hearing Officer.  The DOE counsel introduced 
six exhibits into the record and did not present any witness testimony.  The Individual tendered 
four exhibits into the record and presented her own testimony, as well as the testimony of her 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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sister, her partner, and her treating psychologist.  See Transcript of Hearing, Case No. TSO-0839 
(hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
III. DEROGATORY INFORMATION AND ASSOCIATED SECURITY CONCERNS 
 
A. The Misuse of Prescription Medication and Related Facts 
 
The facts in this case are undisputed.  The Individual is 39 years old.  DOE Ex. 5 at 5.  In 1998, 
during the course of her application for a DOE security clearance, the Individual disclosed that 
she experimented with marijuana and LSD in the early 1990s.  DOE Ex. 5 at 34.  As a result, the 
Individual was offered and signed a DOE Drug Certification in 1998, certifying that she would 
refrain from using illegal drugs or other controlled substances, except as prescribed by a 
physician. DOE Ex. 1. 
 
For a period from 2006 to late 2008, the Individual’s primary care physician prescribed the 
Individual a cough suppressant containing hydrocodone in order to help the Individual deal with 
severe respiratory pain arising from seasonal allergies.  DOE Ex. 5 at 11; Tr. at 87.  The 
Individual would take the medication for periods lasting two to three months at a time.  In late 
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2008, the Individual became aware that she had developed a chemical dependency on the 
medication.  Tr. at 86.  In December 2008, while out of town spending time at her parents’ home 
for the holidays, the Individual ran out of her medication and began experiencing cravings.  Over 
the course of several days, the Individual misappropriated approximately 40 hydrocodone tablets 
which had been prescribed to her mother.  DOE Ex. 5 at 21.  
 
Following the incident involving her misuse of her mother’s medication, the Individual 
voluntarily admitted herself in January 2009 to an accelerated drug detoxification program to 
address her dependence on hydrocodone.  DOE Ex. 5 at 5-6.  Following the detoxification 
program, as part of her treatment, the Individual received implants of Naltrexone, an opiate 
suppressor, in January 2009 and March 2009.  DOE Ex. 9-10.        
 
B. The Notification Letter and DOE’s Security Concerns  
 
As stated above, the Notification Letter included a statement of derogatory information that 
created a substantial doubt as to the Individual’s eligibility to hold a security clearance under 
paragraph (k) of the criteria for eligibility for access to classified matter or special nuclear 
material set forth at 10 C.F.R. § 710.8.  Criterion K pertains to information indicating that an 
individual has “trafficked in, sold, transferred, possessed, used, or experimented with” illegal  or 
controlled substances, except as prescribed by a physician.  See 10 C.F.R. § 710.8(k); see also 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National Security 
Affairs, The White House (the Adjudicative Guidelines), Guideline H, ¶ 24 (“Use of an illegal 
drug or misuse of a prescription drug can raise questions about an individual’s reliability and 
trustworthiness, both because it may impair judgment and because it raises questions about a 
person’s ability or willingness to comply with laws, rules, and regulations.”). 
 
As a basis for invoking Criterion K, the Notification Letter cites the Individual’s misuse of a 
medication prescribed to another when she took 40 hydrocodone tablets from her mother’s 
prescription.  The Notification Letter further states that the Individual’s misappropriation of her 
mother’s medication was a violation of the 1998 Drug Certification.3  See Notification Letter, 
September 28, 2009.  There is no question that misuse of a controlled substance such as 
hydrocodone raises security concerns.  Therefore, the LSO properly invoked Criterion K.    
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
As mentioned above, the Individual did not dispute the facts giving rise to the Notification 
Letter.  Therefore, the only issue to be resolved at the hearing was whether the Individual has 
mitigated the security concerns arising from those facts.   

                                                 
3 The Individual’s alleged violation of a DOE Drug Certification could have formed the basis for a separate security 
concern under 10 C.F.R. § 710.8(l) (Criterion L).  Criterion L refers to conduct tending to show that the Individual is 
“not honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the 
national security.”  10 C.F.R. § 710.8(l).  The LSO did not cite the Individual’s violation of the 1998 DOE Drug 
Certification as a separate Criterion L concern.  Nonetheless, violation of a DOE Drug Certification is a relevant 
factor in this case which I will consider under Criterion K.    
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The Individual realized that she had developed a dependence on hydrocodone in November or 
December 2008.  Tr. at 87.  By December 2008, she was exceeding the prescribed dosage for the 
medication.  Tr. at 89, 113.  The Individual acknowledged, however, that she was aware prior to 
2008 that she had had trouble “coming off” of the medication.  Tr. at 113.  She was able to stop 
taking it each time on her own, but she experienced withdrawal symptoms.  Id.  Despite this 
awareness, she continued to take the medication each time her doctor prescribed it for her.  Tr. at 
114.   The Individual knew she was taking a legally-prescribed medication for a legitimate 
medical reason, but was also aware that “there was this underlying problem that could 
jeopardize” her ability to hold a security clearance.  Tr. at 115.  The Individual last used 
hydrocodone in January 2009, shortly before she entered the treatment program.  Tr. at 43. 
 
The Individual’s partner and members of her family had also noticed in late 2008 that her use of 
the cough suppressant with hydrocodone was becoming a problem and they urged her to seek 
treatment.  Tr. at 23, 34, 101-02, 105.   Ultimately, the Individual’s use of her mother’s pills was 
the incident which led her to seek treatment for hydrocodone dependence.  Tr. at 34, 103.  At that 
time, she “was disgusted” with herself and felt she had let a lot of people down.  Tr. at 23, 124.  
Following the treatment, she also had two Naltrexone implants.  Each implant is effective for 
two to three months.  She received the second implant in March 2009.  Tr. at 122.   
 
The Individual has not had physical withdrawal symptoms since she underwent the 
detoxification treatment in January 2009.  Tr. at 106.  She responded well to the treatment.  Tr. at 
37.  The Individual believes she is able to refrain from using hydrocodone or any other 
controlled substance without outside assistance.  Tr. at 121.  She does not experience any 
cravings for the drug.  Tr. at 40, 125.  The Individual does not associate with anyone who uses 
illegal drugs.  Tr. at 22, 42, 108.  Finally, she intends to never use illegal drugs in the future and 
to avoid any prescription medications that are potentially addicting.  Tr. at 129.  The Individual 
and her witnesses contend that her use of her mother’s medication was a one-time lapse in 
otherwise good judgment and reliability.  Tr. at 9, 22, 56.   
 
The Individual’s psychologist testified that she meets with the Individual every two weeks.  Tr. 
at 53.  Among the issues discussed in the counseling sessions is the importance of staying drug 
free and learning to cope with anxiety and other life stresses.  Tr. at 53.  The Individual’s 
psychologist stated that within the months following the Individual’s drug treatment, she had 
little concern that the Individual would begin using hydrocodone again.  Tr. at 54.  The 
psychologist believes the Individual understands the risks associated with the drug and will not 
relapse in the future.  Tr. at 54-55.  She added that the Individual has good overall judgment and 
her misuse of her mother’s medication was out of character.  Tr. at 56.  The Individual finds the 
counseling sessions to be beneficial and she intends to continue in therapy.  Tr. at 36, 121.   
 
After considering the hearing testimony and reviewing the record as a whole, I find that the 
security concerns raised by the Individual’s misappropriation and use of her mother’s 
prescription medication remain unresolved.  The Adjudicative Guidelines set forth various 
factors which may serve to mitigate security concerns raised by an individual’s use or 
involvement with illegal drugs. Among those factors are that “the behavior happened so long 
ago, was so infrequent, or happened under such circumstances that it is unlikely to recur or does 
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not cast doubt on the individual’s current reliability, trustworthiness, or good judgment.”  
Adjudicative Guidelines, Guideline H, ¶ 26.   
 
In this case, I am persuaded that the Individual’s last use of hydrocodone was in January 2009, 
eleven months prior to the hearing.  The Individual misused a controlled substance in December 
2008, approximately one year prior to the hearing.  The Individual used the medication as the 
result of an underlying chemical dependence on hydrocodone, which she developed while taking 
a legally prescribed medication.  The Individual has undergone treatment for her drug 
dependence and, by all accounts, is progressing well in her recovery.  Although the Individual’s 
drug treatment program ended in January 2009, the Individual received two Naltrexone implants 
to assist her in her recovery, the last of which was effective until approximately June 2009.  
Therefore, as of the hearing, although eleven months have passed since the Individual entered 
treatment for her dependence on hydrocodone, the Individual has only been abstinent from 
hydrocodone without outside assistance for a period of approximately five or six months.  While 
this period of abstinence is a positive factor, a five or six month period of sustained abstinence – 
without reliance on an opiate suppressor – is not a long enough period of time to allow me to 
conclude that the Individual’s risk of a future relapse is low.  Therefore, the concern that the 
Individual may in the future use an illegal drug or otherwise misuse a controlled substance 
remains unresolved.  
 
Also of serious concern in this case is the Individual’s violation of the 1998 DOE Drug 
Certification.  The Individual was aware prior to the December 2008 incident involving her 
mother’s hydrocodone pills that her use of hydrocodone was becoming a problem and could 
jeopardize her status as a security clearance holder.  In December 2008, she knowingly 
misappropriated 40 hydrocodone tablets from her mother’s prescription over the course of 
several days, despite her awareness that such conduct was a violation of the Drug Certification.4  
Tr. at 124.  This willful violation of a written commitment to the DOE is further evidence that 
the Individual’s dependence on hydrocodone significantly impaired her judgment and her 
reliability.  As indicated above, the demonstrated five or six month period of sustained 
abstinence without outside assistance is insufficient to allow me to conclude that the Individual’s 
risk of relapse – and the associated risk of impaired judgment – is low.   Therefore, the 
Individual has not presented evidence sufficient to mitigate the concern regarding her judgment 
and reliability raised by her dependence on hydrocodone. 
 
Based on the foregoing, I find that the Individual has not presented adequate evidence to fully 
resolve the Criterion K security concerns set forth in the Notification Letter.  
 
V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criterion K of the Part 710 
regulations.  I also find that the Individual has not presented sufficient information to fully 
resolve those concerns.  Therefore, I cannot conclude that Individual’s holding an access 

                                                 
4 The Individual acknowledged during the July 2009 PSI that her use of hydrocodone did not cause her to become 
impaired.  DOE Ex. 5 at 28.  Therefore, the Individual was cognizant of her actions when she took her mother’s 
hydrocodone tablets.   



 - 6 -

authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the 
Individual’s suspended DOE access authorization should not be restored at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: February 5, 2010 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
                                                               March 25, 2010                 
  
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   October 23, 2009 
 
Case Number:   TSO-0840 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, I find that the Department of Energy (DOE) should not 
grant the individual an access authorization. 
 

I. Background 
 
A DOE contractor requested an access authorization for the individual.  Ex. 1 at 1.  In 
March 2009, the individual completed a Questionnaire for National Security Positions 
(QNSP).  In response to the question whether he had illegally used a controlled substance 
in the past seven years, he answered “no.”  During a July 2009 Personnel Security 
Interview (PSI), the individual admitted that he had.  Id. at 2. 
 
In September 2009, the Local Security Office (LSO) issued the individual a Notification 
Letter advising him that it possesses reliable information that creates a substantial doubt 
about his eligibility to hold an access authorization.  Id. at 1.  The LSO explained that the 
derogatory information falls within the purview of the potentially disqualifying criteria 
set forth in the security regulations at 10 C.F.R. §§ 710.8(f), (k) (Criterion F2 and 
Criterion K3). 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
 
2 Criterion F relates to information that a person has “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions . . . a personnel security interview . . . or [a personnel security hearing].”  10 C.F.R. 
§ 710.8(f).  The LSO also cited Guideline E of the Adjudicative Guidelines, entitled “Personal Conduct.”  
Ex. 1; see also STEPHEN J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING 

ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION (1995) 7, available at 
http://www.fas.org/sgp/isoo/guidelines.pdf [ADJUDICATIVE GUIDELINES]. 
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The individual invoked his right to an administrative review hearing under the Part 710 
regulations.  In October 2009, the Director of the Office of Hearings and Appeals 
appointed me Hearing Officer, and I conducted the hearing.  The individual represented 
himself.  He testified and called the following witnesses: a drug counselor, his wife, his 
father in-law, a co-worker, a former co-worker (who was also a friend), and a friend.  The 
LSO called a DOE personnel security specialist.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
In its Notification Letter, the LSO cited the following allegations to support its Criterion 
F security concern: 
 

 In March 2009, the individual completed a QNSP.  In response to the question of 
whether in the last seven years he had illegally used a controlled substance, he 
stated “no”; 

 
 In a July 2009 PSI, he admitted that he had used marijuana in 2002, 2003, 2005, 

2006, and in 2008; and 
 

 On the QNSP, he denied his illegal use of controlled substances because he was 
concerned that admitting it would affect his ability to get an access authorization. 

 
Ex. 1 at 2. 
 
The LSO cited the following allegations to support its Criterion K security concern: 
 

 In a July 2009 PSI, the individual stated that he had used marijuana, LSD, ecstasy, 
speed, crystal meth, hashish, mushrooms, cocaine, and crank; 

 
 From 1989 to 1993, while the individual was in high school, he used marijuana 

more than once a week; from 1993 to 1996, while he was on supervised probation 
(which included random drug testing) from a 1993 conviction for Driving Under 
the Influence (DUI), he used marijuana 3-4 times; in 1998, he used marijuana 
occasionally; in 2000, his occasional use increased; in 2001, he used marijuana 
occasionally; in 2002, 2003, 2005, 2006, and 2008 he also used marijuana; and 

 
 From 1996-97, he used hashish 5 times, mushrooms less than 10 times, crank/ 

cocaine less than 5 times, LSD 3 times, and ecstasy 1 time. 
 
Ex. 1 at 3. 
 

                                                                                                                                                 
 
3 Criterion K relates to information that a person has “[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances. . . .”  Id. at  
§ 710.8(k).  The LSO also cited Guideline H of the Adjudicative Guidelines, entitled “Drug Involvement.”  
Ex. 1; see also ADJUDICATIVE GUIDELINES at 11. 
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III. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting access authorizations indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of an access authorization).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, the Hearing Officer shall consider the 
following factors: witness demeanor and credibility; the authenticity and accuracy of 
documentary evidence; the nature, extent, and seriousness of the conduct; the 
circumstances surrounding the conduct, to include knowledge and participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time 
of the conduct; the voluntariness of participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavior changes; the motivation of the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  Id. at §§ 710.7(c), 
710.27(a)-(b).  The Hearing Officer will also consider the Adjudicative Guidelines.  The 
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Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

IV. Findings of Fact 
 
The individual first used illegal drugs when he was 14 years old.  Tr. at 21.  He has used 
marijuana, cocaine, LSD, mushrooms, ecstasy, and methamphetamines.  By the time the 
individual was in high school, he used drugs every day.  Id. at 22. 
 
Following a 1993 DUI conviction, the individual was placed on three years of supervised 
probation, which required him to abstain from using illegal drugs.  Id. at 35.  During his 
probation, the individual continued to use illegal drugs and modified his consumption to 
evade detection.  Id. at 36-38.  When he finished his probation, he increased his 
consumption.  Id. at 50. 
 
Around 1994, the individual went to college, and his drug use “became more casual” and 
by February 1998, he lost control.  Id. at 22, 38.  The individual moved to another city to 
avoid crystal methamphetamines, but still reunited with his marijuana-smoking friends.  
Id. at 38-39, 50-51. 
 
After college, the individual used drugs less frequently.  Id. at 22.  By 2006 or 2007, he 
had been living in the same city for about ten years.  He made an effort to stop using 
marijuana because he got “tired of everybody . . . smoking weed all the time.”  Id. at  
39-41.  He started using again – in 2008, he smoked marijuana at a summer barbeque.  Id. 
at 41, 51.  The individual has kept drugs and paraphernalia in his home.  Id. at 26. 
 
In January 2009, the individual moved to a new city and began his current job.  Ex. 3 at 
71, 75.  In March 2009, when he completed a QNSP, he intentionally provided a false 
response that he had not used illegal drugs within the last seven years.  Tr. at 55-56.  His 
wife and his brother advised him to lie.  Legal counsel had not.  Id. 
 
In the July 2009 PSI, the personnel security specialist asked the individual when he last 
used illegal drugs.  She asked him three times, and he understood her questions.  Id. at 60.  
Although the individual knew that he had used illegal drugs within the last seven years, 
he gave responses to suggest that he had not.  Id. at 61-62.  The individual acknowledged 
that in 2008, he had smoked marijuana one time.  Id. at 54-55.  In 2008, he had smoked 
marijuana a second time while golfing.  Id.  Also at the July 2009 PSI, the individual 
initially said that he did not pay a ticket because he had lost it.  Id. at 43.  He later said 
that he didn’t pay it because he decided not to.  Id. 
 
The individual has not obtained treatment for his drug use.  Id. at 28.  Nor has he 
participated in any support group.  Id.  In November 2009, he saw a counselor for 2.5 
hours, but the purpose of that visit was diagnostic, not therapeutic.  Id. at 28-29, 59.  (The 
individual has not seen any other drug counselor.  Id. at 28.)  The counselor administered 
two drug tests, which came back negative.  Id. at 71-72.  The tests may not have detected 
small levels of illegal drugs.  Id. at 74. 
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The individual will not rely on his wife for support in avoiding illegal drugs.  Id. at 32.  
She has used illegal drugs since the summer of 2008.  Id. 
 
In a survey that the individual completed for the counselor, he did not provide a reason 
for quitting illegal drugs.  Id. at 68.  Other than affecting his access authorization, the 
individual sees no negative consequences to using illegal drugs.  Id. at 44. 
 

V. Analysis 
 
I applied the Adjudicative Guidelines and the factors listed in 10 C.F.R. § 710.7(c) to find 
that the individual has not resolved the LSO’s security concerns. 
 
A. Criterion F 
 
Guideline E of the Adjudicative Guidelines states that an individual may mitigate 
“Personal Conduct” by showing that: 
 

(a) the individual made prompt, good-faith efforts to correct his omission, 
concealment, or falsification before being confronted with the facts; 

 
(b) the refusal or failure to cooperate, omission, or concealment was caused or 

significantly contributed to by improper or inadequate advice of authorized 
personnel or legal counsel advising or instructing the individual specifically 
concerning the security clearance process.  Upon being made aware of the 
requirement to cooperate or provide the information, the individual cooperated 
fully and truthfully;  

 
(c) the offense is so minor, or so much time has passed, or the behavior is so 

infrequent, or it happened under such unique circumstances that it is unlikely to 
recur and does not cast doubt on the individual’s reliability, trustworthiness, or 
good judgment; [or] 

 
(d) the individual has acknowledged the behavior and obtained counseling to 

change the behavior or taken other positive steps to alleviate the stressors, 
circumstances, or factors that caused untrustworthy, unreliable, or other 
inappropriate behavior, and such behavior is unlikely to recur. . . . 

 
ADJUDICATIVE GUIDELINES at 8-9. 
 
The individual has not met condition (a).  He did not contact the DOE to correct his false 
QNSP response.  Tr. at 56-57.  Just the opposite – at the PSI, he gave calculated 
responses to perpetuate his falsehood.  Three times the personnel security specialist asked 
him when he last used illegal drugs, and each time he tried to place his response outside 
of the last seven years.  He was finally caught in the lie.  Id. at 48-49. 
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The individual has not met condition (b).  He did not provide a false response based on 
the improper advice of an authorized authority or legal counsel.  Id. at 56. 
 
The individual has not met condition (c).  The individual’s offense is not minor.  He 
provided a falsehood on his QNSP and perpetuated the falsehood during the process that 
is designed for him to correct inaccuracies.  Because the administrative review process 
has not ended, no time separates the individual from his falsehoods.  Nor did the 
individual provide his falsehoods out of unique or passing circumstances.  They grew out 
of his choices to use illegal drugs, which began in his adolescence and stretch across his 
entire adult life.  He previously faced legal consequences for substance abuse.  Instead of 
abstaining from further substance abuse, he evaded detection and then increased his use. 
 
Nor has the individual met condition (d).  He did acknowledge his false QNSP response.  
Id. at 55-56.  But as explained below, he hasn’t shown that he has alleviated the stressors 
that caused his untruthfulness – his involvement with illegal drugs. 
 
B. Criterion K 
 
Guideline H of the Adjudicative Guidelines states that an individual may mitigate “Drug 
Involvement” by showing that: 
 

(a) the behavior happened so long ago, was so infrequent, or happened under such 
circumstances that it is unlikely to recur or does not cast doubt on the individual’s 
reliability, trustworthiness, or good judgment;  

 
(b) a demonstrated intent not to abuse . . . drugs . . . such as:  

 
(1) disassociation from drug-using associates and contacts; 
(2) changing or avoiding the environment where drugs were used; 
(3) an appropriate period of abstinence; 
(4) a signed statement of intent with automatic revocation of [access 

authorization] for any violation; [or] 
 

. . .  
 

(d) satisfactory completion of a prescribed drug treatment program, including but not 
limited to rehabilitation and aftercare requirements, without recurrence of abuse, 
and a favorable prognosis by a duly qualified medical professional.  

 
ADJUDICATIVE GUIDELINES at 12. 
 
The individual has not met condition (a).  The individual’s illegal drug use did not spring 
from unusual circumstances that are unlikely to recur.  As noted above, he has used 
illegal drugs for much of his life.  His last acknowledged use was in 2008, which was not 
long ago, considering that he has been using drugs for nearly 20 years. 
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The individual has not met condition (b).  He testified that he does not crave illegal drugs 
and that he does not intend to use them because he has “too much at stake.”  Tr. at 44-45, 
57.  He also testified that since moving to a new city, he does not know anyone in the 
area who uses drugs.  Id. at 33, 44-45. 
 
However, the individual provided insufficient evidence to corroborate that he has stopped 
using illegal drugs.  His counselor testified that he has, but that was based on the 
individual’s self-report.  Id. at 70, 86.  (He also seemed to lack familiarity with the 
individual’s drug use; he couldn’t recall that the individual has used drugs after college.  
Id. at 85.)  He recently passed two drug tests, but the individual has a history of 
modifying his use to evade detection.  Ex. E, F; Tr. at 36-38.  A co-worker testified that 
the individual has never showed signs of using drugs.  Tr. at 92.  But he has limited 
contact with the individual outside of work.  Id. at 88.  Two witnesses from his former 
city had extensive social contact with the individual, but their testimony differed 
significantly from the individual’s testimony.  One said that he was not aware of the 
individual’s drug associations and the other (who has also known the individual since 
college) said that the individual associated with drugs early in college, only; the 
individual made clear that he has used drugs many times since then.  Id. at 39-40, 132, 
138, 150.   
 
The individual also failed to show that he has a support network of friends who do not 
use drugs.  (The individual’s expert testified that this is important to avoiding illegal 
drugs.  Id. at 80.)  Just the opposite – the individual suggested that he has “work to do” to 
stay away from drug users.  Id. at 58-59.  His wife testified that she has friends who use 
drugs.  Id. at 100.  Hearing testimony also suggests that she still uses illegal drugs – the 
individual testified that he will not rely on her to help him avoid drugs.  Id. at 32.  She 
testified that she last used drugs at the barbeque in 2008.  Id. at 99.  Even though the 
individual was also there, he testified that he didn’t know when she last used drugs.  Then 
he testified that she’s used since then.  Id. at 31-32. 
 
Further, the individual’s attitude towards drugs suggests a tenuous commitment to 
abstinence.  When he completed a questionnaire for his counselor, he did not list a reason 
for quitting.  Ex. B; Tr. at 30-31.  Other than facing the administrative review process, he 
sees no consequences to using illegal drugs.  Tr. at 41, 44. 
 
The individual’s on-again, off-again drug use suggests that he’s unable to maintain 
abstinence.  In 1998 he relocated to escape crystal methamphetamines, but reunited with 
his marijuana-smoking friends.  Id. at 38-39, 50-51.  In 2006 or 2007, he stopped using 
drugs because he grew tired of his drug-using friends, but resumed using.  Id. at 40-41. 
 
The individual also suffers from poor credibility.  At the PSI, he said that in 2008 he used 
drugs only once.  At the hearing, he admitted that in 2008, he had used drugs a second 
time.  Id. at 54-55.  His father in-law testified that the individual “clearly” told him that 
he had only used marijuana and that he had been “brutally honest.”  Id. at 116, 120.  Yet, 
the individual admitted to having used many other illegal drugs.  Id. at 22.  While 
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previously in legal jeopardy and required to abstain from drugs, he evaded detection and 
then increased his use.  Id. at 36, 50. 
 
Similarly, the individual’s wife lacked credibility.  Her responses also suggest that she 
and the individual either do not avoid drugs or do so begrudgingly.  She denied that the 
individual had stored drugs and paraphernalia in their home, but he has.  Id. at 26, 97.  
She testified that in the last seven years the individual used marijuana “once in a blue 
moon,” but he has used marijuana much more than that.  Id. at 97, 100.  She testified that 
on a personal level the individual is “totally against weed,” but that’s not the case.  Id. at 
106.  She testified that on the QNSP, she advised the individual to respond that he hadn’t 
used drugs in the last seven years because he hadn’t “really done it . . . it’s not like [he’s] 
hooked,” but she then admitted that she advised the individual to lie.  Id. at 102, 107.   
 
The individual has not met condition (d).  He testified that he has never received drug 
rehabilitation and treatment.  Id. at 28. 
 

VI. Conclusion 
 
I found that the LSO has sufficient derogatory information to raise Criterion F and 
Criterion K security concerns.  After considering the relevant information, favorable and 
unfavorable, in a comprehensive, common-sense manner, I found that the individual has 
not presented sufficient evidence to resolve the security concerns.  Therefore, I cannot 
find that granting the individual’s access authorization will not endanger the common 
defense and is clearly consistent with the national interest.  Accordingly, I determined 
that the DOE should not grant the individual an access authorization.   
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.   
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 25, 2010 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                                                                                                          
                       February 12, 2010     

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: October 28, 2009 
 
Case Number:  TSO-0841 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization.  The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual should be 
granted access authorization.  For the reasons detailed below, I 
have concluded that the Individual should be granted access 
authorization.   
 

I. Procedural History  
 
The Individual was granted a security clearance in 2000.  DOE Ex. 7 
at 1.  In conjunction with the grant of his clearance, the 
Individual signed a “Security Acknowledgement” stating that he 
understood that “involvement with any illegal drug” could result in 
the loss of his clearance.  DOE Ex. 5.  He held the clearance until 
2008, when it was terminated “not for cause.”  DOE Ex. 7 at 1.   
 
In 2009, the Individual was again an applicant for a security 
clearance, and he completed a Questionnaire for National Security 
Positions (QNSP).  DOE Ex. 7 at 1.  On the 2009 QNSP, he disclosed 
that he had used marijuana “a couple of times a day” during a 2004 
vacation in XXXXXXXXXX.  DOE Ex. 4 (Question 23).  As a result, the 
Local Security Office (LSO) conducted a Personnel Security 
Interview (PSI) of the Individual, during which he stated that the 
use occurred over a five-day period.  DOE Ex. 3 at 40.  After the 
PSI, the LSO issued a Notification Letter, stating that the 
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Individual’s illegal drug use while holding a clearance raised a 
concern under 10 C.F.R. § 710.8(l) (Criterion L).  DOE Ex. 1.  
 
The Individual requested a hearing before an Office of Hearings and 
Appeals (OHA) Hearing Officer.  DOE Ex. 2.  The OHA Director 
appointed me to serve as the Hearing Officer.   
 
Prior to the hearing, the parties submitted exhibits.  The 
Individual’s exhibits included a report of a psychological 
evaluation, documentation of a negative drug test, character 
references from colleagues, and appraisals of job performance.  At 
the hearing, DOE Counsel did not present any witnesses.  The 
Individual testified and presented seven witnesses – his wife, two 
family members, and four friends and colleagues.       
 
        II. Governing Standards  
                                                                                                                                
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a).   
 

III. Findings of Fact and Analysis  
 

A.  Whether the LSO Properly Invoked Criterion L 
 

The Individual does not dispute that he used marijuana while 
holding a security clearance.  In fact, the Individual was the 
source of the information.  The Individual also does not dispute 
that the marijuana use raises a security concern. 
 
The LSO properly invoked Criterion L as the basis for the security 
concern.  Criterion L concerns circumstances indicating that an 
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individual may not be “honest, reliable or trustworthy” or may be 
subject to “pressure or coercion.”  10 C.F.R. § 710.8(l).  Such 
circumstances include illegal drug use while holding a clearance.  
See, e.g., Personnel Security Hearing, TSO-0640 (2008); Personnel 
Security Hearing, Case No. TSO-0586 (2008); Personnel Security 
Hearing, Case No. TSO-0103 (2004), aff’d, (OS 2005).1  See also 
Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005 by the 
Assistant to the President for National Security Affairs, The White 
House (the Adjudicative Guidelines) ¶ 25(g) (“any illegal drug use 
after being granted a security clearance” raises a security 
concern).  Because the LSO properly invoked Criterion L, the 
Individual has the burden to resolve the concern.     
 
   B.  Whether the Individual Has Resolved the Criterion L Concern  
  
Use of an illegal drug while holding a clearance represents a 
breach of trust, and it is difficult to resolve a concern about 
trust.  The Individual sought to resolve the concern through 
testimonial and documentary evidence concerning the circumstances 
surrounding the illegal drug use, his remorse, and his otherwise 
exemplary behavior.   
 
During 2000 to 2003, the Individual and his wife “had a rough 
time.” Tr. at 48.  In 2000, the wife’s father became ill with a 
degenerative disease and required constant attention; the father 
began living with them part-time.  Id. at 122.  In 2002, 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXX.  Id. 119. Later in 2002, when the health of the 
wife’s father deteriorated, the Individual and his wife temporarily 
moved to another location to take care of him and remained there 
until his death in the spring of 2003.  Id. 48-49, 123.  Before and 
after his death, they helped take care of their grandson 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  Id. at 123-24.     
 
In the summer of 2003, the Individual’s sister, who lived far away, 
proposed that she and her husband, and the Individual and his wife, 
vacation together in XXXXXXXXXX. Tr. at 49, 124. The Individual 
thought that he and his wife “could use a break” and it would give 
him a chance to get reacquainted with his sister, with whom he had 
had little contact since adolescence.  Id. at 49, 124, 125.  The 
vacation occurred in early February 2004.  Doe Ex. 4.  On the first 
day of the vacation, the Individual’s brother-in-law, without 
consulting the Individual or his wife, purchased marijuana and 
offered it for consumption a couple of times a day for five days.  

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available 
on the OHA website located at http://www.oha.doe.gov.  The text of a cited 
decision may be accessed by entering the case number of the decision in the 
search engine at http://www.oha.doe.gov/search.htm 
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Tr. at 51-57, 75, 118-19.  At the time, the Individual rationalized 
his use, thinking “I’m on this vacation, and we’ve had a really 
stressful time family-wise, and we were just going to have our 
vacation.  And in my mind it was like when that vacation is over, 
this stuff is over.”  Id. at 57.  The Individual testified that “it 
was a wrong thing to do.  I made a terrible mistake, I really did, 
and I know that, and I don’t feel good about it at all, not at 
all.”  Id.   
 
In preparation for the hearing, the Individual informed various 
family, friends, and colleagues of the 2004 marijuana use and the 
related security concern.  They were “surprised” that he used 
marijuana, but not that he was honest in disclosing the use on his 
QNSP.  Tr. at 16-18 (group leader); 30-31 (wife’s cousin); 42 
(wife’s brother); 95, 98 (friend); 108 (manager).  They also 
testified that the Individual was reliable and trustworthy.  See, 
e.g., id. at 18 (group leader) (the Individual “takes security 
seriously”); 91 (supervisor) (“he’s always been diligent about” 
protecting security type material); 96 (friend) (the Individual is 
an “honest and reliable person”); 108 (manager (the Individual is 
“very upstanding has a great deal of integrity”).  The Individual’s 
colleagues testified to his fine job performance.  See, e.g., id. 
at 86 (supervisor); 107 (manager).  See also Exs. A, B, G.   
 
Although it is difficult to resolve a concern based on a breach of 
trust, the Individual has presented a number of mitigating 
circumstances.  They include the stressful circumstances in the 
Individual’s family leading up to the marijuana use, the fact that 
the use was limited to a five-day period, the ensuing six-year 
passage of time, the Individual’s remorse, and his otherwise 
exemplary behavior.  Based on these circumstances, I have 
concluded, consistent with OHA precedent, that the Individual has 
resolved the Criterion L concern.  See, e.g., Personnel Security 
Hearing, Case No. TSO-0640 (2008) (bereavement-related marijuana 
use five years earlier, and disclosed by the Individual on his 
QNSP); Personnel Security Hearing, Case No. TSO-0586 (2008) 
(marijuana use five years earlier to relieve migraine headache, and 
disclosed by the Individual on his QNSP); Personnel Security 
Hearing, Case No. TSO-0103 (2004), aff’d, (OS 2005) (marijuana use 
three years earlier when the individual’s mother was ill, and 
disclosed by the Individual on his QNSP).  See also Adjudicative 
Guidelines ¶ 26(a) (“the behavior happened so long ago, was so 
infrequent, or happened under such circumstances that it is 
unlikely to recur or does not cast doubt on the individual’s 
current reliability, trustworthiness, or good judgment”). 
 
In making this determination, I have considered the allegation in 
the Notification Letter that the Individual breached an obligation 
to report the illegal drug use at the time it occurred.  DOE Ex. 1 
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at 2.  DOE Counsel moved to dismiss the allegation, stating that 
the record did not identify the source of any such reporting 
requirement and he did not know of one.  Tr. at 82.  DOE Counsel is 
correct that the record does not cite the source of any such 
requirement.  Although the Security Acknowledgement contains 
reporting requirements, they do not include illegal drug use.  DOE 
Ex. 5 at ¶ 9.  In any event, the evidence of the Individual’s 
honesty supports his testimony that if he had understood that he 
was required to report the illegal drug use, he would have done so. 
See Tr. at 81, 83.  Accordingly, taking all of the evidence in the 
record into consideration, I have concluded that this concern is 
resolved.  See generally Personnel Security Hearing, Case No. TSO-
0674 at 8 n.6 (2009) (no evidence of requirement to immediately 
report illegal drug use, coupled with other evidence of 
Individual’s honesty and reliability, resolves the concern).   

 
IV. Conclusion  

 
The Individual has resolved the Criterion L concern set forth in 
the Notification Letter.  For that reason, I conclude that granting 
the Individual access authorization “would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Accordingly, the 
Individual should be granted access authorization.  Any party may 
seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 12, 2010   



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   October 28, 2009 
 
Case Number:   TSO-0842 
 
 
 
This decision concerns the eligibility of  XXX XXXXXXXX (hereinafter referred to as "the 
Individual") to maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s 
security clearance should not be restored. 
 
I.  BACKGROUND 
 
On April 8, 2007, the Individual was arrested and charged with Driving While Intoxicated 
(DWI).  Because the Individual possessed a DOE security clearance, a Local Security Office 
(LSO) conducted a personnel security interview (PSI) of the Individual on February 20, 2008, in 
order to assess any security concerns resulting from the April 8, 2007, DWI arrest.1  During the 
February 20, 2008, PSI, the Individual stated that he would never drink and drive again. On April 
23, 2009, the Individual was again arrested for DWI.  After this arrest, the Individual was 
released upon his own recognizance after agreeing to the provisions of an order setting 
conditions of release and bond.  Exhibit 8 at 7.  Among those provisions was an agreement that 
the Individual would not possess or consume alcohol until his initial court appearance scheduled 
for May 14, 2009.  Exhibit 8 at 7.  That court placed the Individual under probation for one-year.  
The Individual’s probation required that he completely abstain from alcohol consumption.  
Exhibit 3 at 4.  The LSO conducted a second PSI of the Individual on June 3, 2009.2  During this 
June 3, 2009, PSI, the Individual was asked when he last consumed alcohol.  The Individual 
stated that he last consumed alcohol on April 23, 2009, the night of his second DWI.  Exhibit 5 at 
20.              

                                                 
1  A copy of the transcript of the February 20, 2008, PSI appears in the record as Exhibit 6. 
 
2  A copy of the transcript of the June 3, 2009, PSI appears in the record as Exhibit 5. 
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At the LSO’s request, a DOE Psychologist performed a forensic psychological evaluation of the 
Individual on August 13, 2009.3  On August 15, 2009, the DOE Psychologist issued a report in 
which he set forth his conclusions.  The DOE Psychologist noted that a psychological screening 
test previously administered to the Individual, the Minnesota Multiphasic Personality Inventory 
(the MMPI), “raised concerns about the Individual’s potential impulsivity, self-grandiosity, 
impatience, reliability, and being prone to risk-taking behaviors.”  Exhibit 3 at 2.  The DOE 
Psychologist found that there was not enough evidence to support a diagnosis of alcohol abuse or 
alcohol dependence or any other condition or illness described in the Diagnostic and Statistical 
Manual, Fourth Edition (DSM-IV).  However, the DOE Psychologist found that the Individual 
does have a mental condition that causes significant defects in his judgment and reliability.  
Specifically, the DOE Psychologist states: 
 

He is egocentric, somewhat impulsive and drawn to risk-taking behaviors.  His 
egocentrism allows him to feel the freedom to make exceptions to his agreements 
with others.  This is an issue of reliability.  His impulsiveness leads him to do 
things before thinking them through.  This is an issue of suspending his judgment.  

 
Exhibit 3 at 6.  When the DOE Psychologist asked the Individual when he last consumed 
alcohol, the Individual stated that he last used alcohol in mid-May at his brother’s graduation 
party, where he had two beers.  Exhibit 3 at 3.              
 
Unable to resolve the security concerns raised by this derogatory information, the LSO initiated 
administrative review proceedings on September 22, 2009, by issuing a letter (Notification 
Letter) advising the Individual that it possessed reliable information that created a substantial 
doubt regarding his eligibility to hold a security clearance.  In a two-page attachment to the 
Notification Letter, the LSO set forth the derogatory information at issue and advised that the 
derogatory information fell within the purview of two potentially disqualifying criteria set forth 
in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (l).4  

                                                 
3  A copy of the DOE Psychologist’s report, issued on August 15, 2009, appears in the record as Exhibit 3. 
  
4  Specifically, the Notification Letter alleges that the Individual has:  
 

(1) An illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes or may cause, a significant defect in judgment or reliability, 
10 C.F.R. § 710.8(h) (Criterion H); and,  
 
(2)  Engaged in any unusual conduct or is subject to any circumstances which tend to show that 
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.  10 C.F.R. 
' 710.8(l) (Criterion L). 
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on October 28, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
DOE Psychologist, the Individual, as well as the Individual’s mother, father, sister and brother.  
See Transcript of Hearing, Case No. TSO-0842 (hereinafter cited as “Tr.”).  The LSO submitted 
12 exhibits, marked as Exhibits 1 through 12.  The Individual did not submit any exhibits. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT  AND ANALYSIS 
 
Criterion H 
 
A DOE Psychologist has diagnosed the Individual with a mental condition that raises significant 
security concerns under Criterion H because it can impair judgment, reliability and 
trustworthiness.  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued by the Assistant to the President for National Security Affairs, The 
White House (December 29, 2005) (Revised Guidelines), Guideline I.   
 
The Individual does not dispute the DOE Psychologist’s findings.  Instead, the Individual has 
presented the testimony of his family members, (his brother, sister, mother, and father), as well 
as his own testimony, to show that he now recognizes that he is impulsive and drawn to risk-
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taking behaviors.  The Individual testified that he now recognizes the consequences of his 
actions and realizes that he has to change in order to achieve his life goals.  The Individual 
further testified that he has not been arrested or ticketed since his April 23, 2009, DWI.  
 
The DOE Psychologist was present throughout the hearing.  The DOE Psychologist provided his 
testimony after observing the testimony of all of the other witnesses.  The DOE Psychologist 
testified that he believes that the Individual now understands the consequences of failing to 
control his behavior.  Tr. at 77.  The DOE Psychologist noted that the Individual has a strong 
family support system from a very close-knit family that includes a former State Police Officer 
(his older sister) and a Counselor (his mother).  Id.  The DOE Psychologist testified that he 
believes that the Individual has learned “something rather profound, something very meaningful 
and significant about his own behavior.”  Id.  The DOE Psychologist further testified that the 
Individual “has a good chance of changing in a way that is meaningful to DOE.”  Id. at 78.  The 
DOE Psychologist testified that the Individual is likely to follow rules.  Id. at 79.  The DOE 
Psychologist testified that the Individual now recognizes that his impulsiveness can have serious 
consequences.  Id.  The ultimate question is whether the Individual will be motivated to control 
his behavior in the future.  Id.  The DOE Psychologist testified that “given my experience and 
training, I believe what [the Individual] says makes sense, and people do change under these 
circumstances.  I can’t promise you he’s changed, I can say I suspect he has.”  Id. at 82                     
     
Guideline I sets forth five conditions that can mitigate security concerns raised by psychological 
conditions.5  In the present case, the Individual has satisfied none of these conditions.  
Specifically, the Individual has not met the conditions set forth at ¶ 29(a) of Guideline I.  As 
discussed above, the record does not show that the Individual has demonstrated ongoing and 
consistent compliance with an appropriate treatment plan.  Moreover, the Individual has not met 
the conditions set forth at ¶ 29(b) of Guideline I.  As discussed above, the Individual has not 
entered into a comprehensive treatment program.   In addition, the Individual has not met the 
conditions set forth at ¶ 29(c) of Guideline I.  As discussed above, the DOE Psychologist has 
                                                 
5 Conditions that could mitigate security concerns arising from a psychological condition include: 
 
      (a) the identified condition is readily controllable with treatment, and the individual has demonstrated ongoing 
and consistent compliance with the treatment plan; 
 
      (b) the individual has voluntarily entered a counseling or treatment program for a condition that is amenable to 
treatment, and the individual is currently receiving counseling or treatment with a favorable prognosis by a duly 
qualified mental health professional; 
 
      (c) recent opinion by a duly qualified mental health professional employed by, or acceptable to and approved by 
the U.S. Government that an individual's previous condition is under control or in remission, and has a low 
probability of recurrence or exacerbation; 
 
      (d) the past emotional instability was a temporary condition (e.g., one caused by a death, illness, or marital 
breakup), the situation has been resolved, and the individual no longer shows indications of emotional instability; 
 
      (e) there is no indication of a current problem. 
 
Guideline I at ¶ 29. 
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opined, somewhat ambiguously, that the Individual’s condition is under control and in remission.  
However, the DOE Psychologist, in his testimony, expressed concern about a possible recurrence 
and therefore did not convince me that the Individual’s impulsive behavior has a low probability 
of recurrence.  Tr. at 77-78, 82.  Nor has the Individual met the conditions set forth at ¶ 29(d) of 
Guideline I.  As discussed above, the record clearly shows that the Individual’s mental condition 
was of a longstanding nature.  Finally, the Individual has not met the conditions set forth at ¶ 
29(e) of Guideline I.  As discussed above, the most recent example of poor judgment or 
unreliability in the record occurred in mid-May of 2009, when the Individual consumed alcohol 
either in violation of an order setting conditions of release and bond or his probation 
requirements.  Accordingly, assuming that no further lapses in judgment occurred subsequent to 
mid-May, as of the date of the hearing, the Individual had not exhibited poor judgment or 
reliability for a period of approximately eight months.  I find that this eight-month period is too 
short to resolve the security concerns raised by the Individual’s mental condition.  While the 
DOE Psychologist has convincingly testified that the Individual now realizes that he must 
control and channel his impulsiveness and excessive risk-taking, the DOE Psychologist also 
expressed concern about the Individual’s ability to maintain control over his impulsiveness over 
the long-term.  Since the Individual has, at best, only demonstrated an eight-month pattern of 
appropriate behavior, I find that the risk of a recurrence of the Individual’s irresponsible 
behavior remains unacceptably high.  Accordingly, I am not convinced that he has sufficiently 
mitigated the security concerns raised by his mental condition.   
 
Criterion L 
 
The record shows that the Individual has engaged in a pattern of criminal activity.  At the time of 
the hearing, the Individual was 23 years old.  The Individual had been arrested for DWI on two 
occasions, and had received at least seven speeding tickets.  In addition, the Individual admitted 
consuming two beers in mid-May 2009.  At that time, the Individual would have been subject to 
either an order setting conditions of release and bond or a probation order under which he was 
prohibited from consuming or possessing alcohol.  These facts establish a pattern of criminal 
activity on the part of the Individual that raises significant security concerns under Criterion L. 
 
Criminal activity creates doubt about a person's judgment, reliability and trustworthiness. By its 
very nature, it calls into question a person's ability or willingness to comply with laws, rules and 
regulations.6  

                                                 
6  Conditions that could mitigate security concerns raised by criminal activity include: 
 
      (a) so much time has elapsed since the criminal behavior happened, or it happened under such unusual 
circumstances that it is unlikely to recur or does not cast doubt on the individual's reliability, trustworthiness, or 
good judgment; 
 
      (b) the person was pressured or coerced into committing the act and those pressures are no longer present in the 
person's life; 
 
      (c) evidence that the person did not commit the offense; 
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As discussed below, I find that the Individual has not mitigated the concerns raised by his 
repeated criminal activity.  The Individual has not met the potentially mitigating conditions set 
forth at ¶ 32(a) of Guideline J.  Approximately eight months have passed since the Individual’s 
most recent criminal activity.  However, since the Individual’s criminal activity was of a 
recurring nature, as described above, the substantial doubts regarding the Individual's reliability, 
trustworthiness, and judgment raised by his criminal activity are not yet mitigated.  Nor has the 
Individual met the conditions set forth at ¶ 32(d) of Guideline J.  There is some evidence of 
successful rehabilitation: eight months have passed without recurrence of criminal activity, the 
Individual is clearly remorseful, has obviously learned from his past mistakes and has an 
excellent family support system.  However, the security concerns raised by the Individual’s 
criminal activity have been compounded by the Individual’s failure to fully comply with the 
requirements of his bail agreement or probation.  Accordingly, I find that the Individual has not 
resolved the security concerns arising from his criminal activity. 
 
During his June 6, 2009, PSI, the Individual was asked when he last used alcohol.  The 
Individual responded by stating that his last use of alcohol occurred on April 23, 2009, the night 
of his second DWI arrest.  When the DOE Psychologist conducted his examination of the 
Individual on August 13, 2009, he asked the same question of the Individual.  However, the 
Individual responded differently: the Individual stated that his last use of alcohol occurred in 
mid-May of 2009, at his brother’s graduation.  The discrepancy between the Individual’s 
accounts of his last alcohol use raised a question about his truthfulness.  This question therefore 
raised a security concern under Criterion L.  At the hearing, however, the Individual 
convincingly testified that he was not trying to provide false information during his PSI.  Tr. at 
65.  The Individual testified that his use of alcohol at his brother’s graduation “slipped his mind” 
during the PSI.  He was subsequently able to recall his mid-May use of alcohol during his DOE 
psychological evaluation.  Id. at 65-66.  Because the Individual’s testimony convinced me that 
his failure to report his mid-May alcohol consumption during the PSI was unintentional, I find 
that the security concerns raised by this discrepancy under Criterion L have been resolved.        
However, because the Individual has not sufficiently mitigated the security concerns arising from 
his criminal activity, I find that he has not fully resolved the security concerns raised under 
Criterion L. 
  
V.  CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criteria H and L.  Therefore, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 

                                                                                                                                                             
      (d) there is evidence of successful rehabilitation, including but not limited to the passage of time without 
recurrence of criminal activity, remorse or restitution, job training or higher education, good employment record, or 
constructive community involvement. 
 
Guideline J at ¶ 32. 
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consistent with the national interest.  Accordingly, the Individual’s access authorization should 
not be restored.  The Individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. Part 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 11, 2010 
 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   October 28, 2009 
 
Case Number:   TSO-0843 
 
This Decision concerns the eligibility of XXXX X. XXXXXX (hereinafter referred to as “the 
Individual”) to hold an access authorization under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s access authorization should not be restored. 
 
I. BACKGROUND  
 
The present case involves an individual who has held a DOE security clearance since 2007.  
Exhibit 11 at 2.  In April 2009, the Individual’s manager (the Manager) became concerned about 
the Individual’s erratic and uncharacteristic behavior.  When the Manager asked the Individual 
about his unusual behavior, the Individual broke down, began crying, and explained that he had 
been abusing prescription drugs, specifically, Oxycodone and Hydrocodone.  The Manager 
encouraged the Individual to report his illegal prescription drug use to their employer’s 
occupational medicine department.  Later that day, the Individual contacted the occupational 
medicine department and met with a medical review officer (MRO).  The MRO’s records 
indicate that a local physician’s assistant had prescribed the Individual Hydrocodone in order to 
alleviate pain resulting from a shoulder injury.1  After the Individual’s prescription expired, he 
began obtaining Hydrocodone, and a similar drug Oxycodone, from illegal sources.  The 
Individual reported to the MRO that he had discontinued his illegal prescription drug use 
approximately three weeks prior to his meeting with the MRO.   
 
Subsequently, the occupational medical department’s clinical psychologist (the Clinical 
Psychologist), examined the Individual on May 12 and 22 of 2009, and concluded that the 
Individual met the diagnostic criteria for opioid abuse.2   The Clinical Psychologist directed the 

                                                 
1  A copy of the memorandum authored by the MRO on April 20, 2009, appears in the record as Exhibit 8. 
   
2  A copy of the Clinical Psychologist’s Report of Psychological Examination of the Individual appears in the record 



 
 

2

Individual to contact the employer’s Employee Assistance Program (EAP) for drug and alcohol 
education and required that the Individual undergo random, unannounced drug and alcohol 
screening.  The Clinical Psychologist’s Report indicates that the Individual reported that he had 
illegally purchased and used a total of approximately 50 Oxycodone and Hydrocodone tablets.            
 
On July 24, 2009, the LSO conducted a Personnel Security Interview (PSI) of the Individual.3  
During this PSI, the Individual admitted illegally obtaining and using prescription drugs during 
December of 2008, through March 2009.  The Individual also admitted experimenting with 
marijuana on up to four occasions during his early high school years.  The Individual explained 
that he had purchased Oxycodone and Hydrocone illegally from people he knew from high 
school and college.  Exhibit 5 at 116.  The Individual admitted that he understood that his 
purchases of Hydrocodone and Oxycodone were illegal.  The Individual further stated that he 
had purchased Hydrocodone and Oxycodone illegally on 12 occasions and that he had purchased 
five tablets on each of these occasions, or 60 tablets in total.  Id. at 118-119.  The Individual then 
admitted that he may have purchased five Hydrocodone or Oxycodone tablets illegally on as 
many as 15 occasions.  Id. at 119-120.  On some occasions, the Individual crushed the tablets 
and ingested the Hydrocodone or Oxycodone through his nose or by placing it under his tongue.  
Id. at 123.  During the PSI, the Individual initially indicated that he had obtained and used 
Hydrocodone and Oxycodone illegally in order to alleviate pain symptoms from his shoulder 
injury.  The Individual indicated that he had stopped using Hydrocodone and Oxycodone three 
weeks prior to April 20, 2009.  Id. at 118.  The Individual stated that he stopped using 
Hydrocodone and Oxycodone because he knew it was wrong and wanted to be a better person.  
Id. at 130.  The Individual denied that he had experienced withdrawal symptoms when 
discontinuing his illegal drug use.4  Id. at 137.  The Individual indicated that he was concerned 
about his illegal drug use all along.  Id. at 139.  When confronted at the PSI, the Individual 
admitted that he might have just been using pain as an excuse to use the drugs illegally.  Id. at 
140, 143.  The Individual acknowledged that he knew that his illegal drug use was against his 
employer’s and DOE’s policies, and that it could affect his eligibility for a DOE security 
clearance.  Id. at 158-160, 170-171.  The Individual indicated that he plans to avoid all illegal 
drug use in the future.  Id. at 153.                           
 
This PSI did not resolve the doubts raised by the Individual’s illicit drug activity.  Accordingly, a 
DOE psychologist (the DOE Psychologist) conducted a forensic psychiatric evaluation of the 
Individual on August 17, 2009.  On August 21, 2009, the DOE Psychologist issued a report in 
which he concluded that the Individual met the criteria for “narcotic abuse in early full 
remission,” set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth 
Edition-Text Revised (DSM-IV-TR).5   The DOE Psychologist noted that the Individual self-

                                                                                                                                                             
as Exhibit 6.  
3  The transcript of the July 24, 2009, PSI appears in the record as Exhibit 5. 
 
4  The Clinical Psychologist testified that the Individual reported that he repeatedly resolved to discontinue his 
illegal drug use only to find himself repeating this illicit activity.  Tr. at 28. 
  
5  This report appears in the record as Exhibit 3. 
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reported his illegal drug abuse, had obtained counseling, had expressed a commitment to avoid 
all forms of substance abuse in the future, and had reported that he had abstained from illegal 
drug use since March 2009.  The DOE Psychologist further opined that there was no evidence 
that the Individual’s illegal use of drugs was a recurring problem.  However, the DOE 
Psychologist concluded that the Individual had not abstained from illegal drug use for a 
sufficiently long period to establish rehabilitation or reformation from his narcotic abuse.  The 
DOE Psychologist opined that the Individual needed to abstain from illegal drug use for at least 
12 months in order to establish rehabilitation or reformation.6            
 
Unable to resolve the security concerns raised by the Individual’s illegal drug abuse, the DOE 
Psychologist’s diagnosis that the Individual suffered from an illness or mental condition (which 
causes, or may cause a significant defect in his judgment or reliability), or the Individual’s 
violation of DOE security rules and criminal conduct, the LSO initiated an administrative review 
proceeding by issuing a letter notifying him that it possessed information that raised a substantial 
doubt concerning his eligibility for access authorization (the Notification Letter).  See 10 C.F.R. 
' 710.9.  The Notification Letter specifies three types of derogatory information described in 10 
C.F.R. ' 710.8(h), (k) and (l).7    
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA). The Director of OHA appointed me as the Hearing Officer in 
this matter on October 28, 2009.  At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) 
and (g), I took testimony from the DOE Psychologist, the Individual, the Individual’s girlfriend, 
the Individual’s Manager, the Individual’s former supervisor, the Clinical Psychologist and the 
Individual’s EAP Counselor.  See Transcript of Hearing, Case No. TSO-0843 (hereinafter cited 
as ATr.@). The LSO submitted 11 exhibits, marked as Exhibits 1 through 11.  The Individual did 
not submit any exhibits. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 

                                                 
6  The Individual had only abstained for a period of approximately six months at the time of the DOE Psychologist’s 
examination. 
  
7  The Notification Letter alleges that the Individual has: (1) “An illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment 
or reliability,” 10 C.F.R. ' 710.8(h); (2) A[t]rafficked in, sold, transferred, possessed, used, or experimented with a 
drug or other substance listed in the Schedule of Controlled Substances established pursuant to section 202 of the 
Controlled Substances Act of 1970 . . .@ 10 C.F.R. ' 710.8(k); and (3) “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. ' 710.8(l). 
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The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  FINDINGS OF FACT AND ANALYSIS 
 
Criterion H 
 
A DOE Psychologist has diagnosed the Individual with a mental condition: Narcotic Abuse.  
This derogatory information raises significant security concerns under Criterion H because it can 
impair judgment, reliability and trustworthiness.  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Revised 
Guidelines), Guideline I at 13.   
 
The Individual does not dispute the diagnosis of narcotic abuse.  Instead, the Individual has 
submitted compelling evidence (1) that he has not used drugs illegally since March 2009,8 (2) 
that he has been receiving counseling and treatment for his condition since May 21, 2009, and 
(3) that he has complied fully with his treatment recommendations.  The Individual submitted the 
testimony of two mental health care professionals, the Clinical Psychologist and the EAP 
Counselor, who opined that the Individual’s prognosis was favorable and that the likelihood that 
the Individual’s narcotic abuse would recur was low.  Tr. at 30, 44, 50.  
 
The Clinical Psychologist testified that he had met with the Individual on six occasions in order 
to evaluate the Individual, to recommend a treatment program for the Individual and to monitor 
the effectiveness of, and the Individual’s compliance with, that treatment program.  Tr. at 26, 32.  
The Clinical Psychologist testified that the Individual has “done a good job of addressing this 
issue.” Id. at 29.   He testified that the Individual’s risk of relapse was “low to moderate.”  Id.  
The Clinical Psychologist testified that the Individual had learned a “pretty significant life 
lesson” as a result of his illegal drug use and its complications.  Id. at 31.  The Clinical 
Psychologist also opined that the Individual’s immaturity contributed to his decision to use drugs 
illegally. Id. at 31-32.  The Clinical Psychologist also testified that the Individual recognizes that 

                                                 
8  The EAP Counselor testified that, since the Individual has entered the EAP, he had been tested three times a week 
for illegal drug use.  All 88 of the urine samples submitted by the Individual were drug-free.  Tr. at 43-44.    
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abstaining from illegal drug use has positively affected a number of aspects of his personal life.  
Id. at 33.   
 
The Individual’s EAP Counselor testified on the Individual’s behalf at the hearing.  The EAP 
Counselor has been providing the Individual with substance abuse counseling and education.  
The EAP Counselor testified that there is little chance that the Individual’s illegal drug use 
would recur.  Tr. at 38-39, 41.  The EAP Counselor noted that the Individual has a good family 
support system in place.  Id. at 43.  The EAP Counselor testified that the Individual’s illegal drug 
use was a lapse of judgment rather than a symptom of an addiction.  Id. at 47-48.  Most 
importantly, the EAP Counselor testified that, since March 2009, the Individual had passed 88 
random and unannounced drug screening tests.  Id. at  44. 
 
The DOE Psychologist was present throughout the hearing.  After observing the testimony of all 
of the other witnesses except the Individual’s girlfriend, the DOE Psychologist initially testified 
that, even though the Individual had abstained from illegal drug use for ten months at the time of 
the hearing, the Individual would need to abstain from illegal drug use for a full year before he 
could be considered to be rehabilitated or reformed.  Tr. at 59-60.  This testimony contrasted 
with that of the Clinical Psychologist, who testified that he did not think that the risk of relapse 
would be significantly less at 12 months of abstinence than at 10 months of abstinence.  Id. at 30.  
However, after hearing the testimony of the Individual’s girlfriend, the DOE Psychologist further 
testified that he was inclined to soften his previous opinion to agree with that of the Clinical 
Psychologist.  Id. at 81.    
 
The Individual steadfastly and convincingly maintains that he plans to refrain from future illegal 
drug use.  There is no evidence in the record suggesting that the Individual’s illegal drug use is 
more extensive than he has reported.  The Individual, moreover, presented the testimony of his 
live-in girlfriend, to corroborate his testimony that he no longer uses illegal drugs and is 
committed to refraining from illegal drug use in the future.  Tr. at 66-81.   
 
The evidence in the record convinces me that the Individual’s use of illegal drugs was limited to 
his experimentation with marijuana in his early high school years and that his illegal purchase 
and misuse of prescription drugs was limited to a four-month period in 2008-2009.  I am also 
convinced based on the testimonial evidence that it is highly unlikely that he would illegally 
purchase or misuse prescription drugs in the future.   
 
After carefully considering the evidence in the record, I find that the security concerns raised 
under Criterion H by the Individual’s diagnosis of narcotic abuse have been sufficiently resolved.  
The Individual has undergone treatment for this disorder, and has abstained from further narcotic 
use for 10 months, a period which three mental health care professionals have agreed is 
sufficient.  The Individual’s treating counselor, the EAP Counselor, is convinced that the 
Individual has learned his lesson and is unlikely to return to narcotic abuse.  Most importantly, I 
am convinced that the Individual will not engage in future illegal drug use.  
 
Criterion K 
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The LSO properly invoked Criterion K in this case.  As discussed above, the Individual admits 
that he illegally obtained and misused Hydrocodone and Oxycodone.       
 
The illegal purchase and misuse of prescription drugs, such as Hydrocodone or Oxycodone, raise 
questions about an individual’s reliability and trustworthiness, both because illegal drug use may 
impair judgment and because engaging in illegal activity raises questions about a person’s ability 
or willingness to comply with laws, rules and regulations.  Guideline H at 11.  These concerns 
are present in the instant case, where the Individual has illegally obtained and misused narcotics 
subject to the Controlled Substances Act of 1970.   
 
The remaining question under Criterion K is whether the Individual has sufficiently mitigated the 
concerns about his judgment, reliability and willingness or ability to comply with laws, rules and 
regulations raised by his illegal drug use, which occurred while the Individual was in his early 
twenties.   
 
For the reasons discussed above in my discussion of Criterion H, I am convinced that the 
Individual’s illegal drug involvement is behind him and that he has learned an important life 
lesson from the consequences resulting from his illicit activity.  Moreover, the Individual has 
exhibited courage, fortitude, and good judgment in addressing these issues.  It is also important 
to note that the Individual’s illegal drug involvement occurred when he was in his very early 
twenties.  These factors all weigh in favor of mitigation.  Therefore, because I am convinced that 
the Individual will not engage in future illegal drug use, I find that the security concerns raised 
under Criteria K have been resolved.   
 
Criterion L   
 
Noting that the Individual had signed a DOE Security Acknowledgment on August 7, 2007, 
certifying that he understood that any involvement with illegal drug use could raise a doubt about 
his continued eligibility to maintain a DOE security clearance, the Notification Letter alleges that 
the Individual’s illegal purchase and use of Hydrocodone and Oxycodone violated DOE and his 
employer’s security policies.9  Statement of Charges at ¶ II.A and ¶ II.B.  Moreover, the 
Individual’s illegal purchase and consumption of prescription drugs on as many as 90 occasions 
constitutes a significant pattern of criminal conduct.10  “Criminal activity creates doubt about a 
person's judgment, reliability and trustworthiness. By its very nature, it calls into question a 
person's ability or willingness to comply with laws, rules and regulations.”  Adjudicative 
Guidelines at ¶ 30. 
 
The Individual’s multiple illegal purchases and frequent illegal consumption of prescription 
drugs, which occurred on as many as 90 occasions during a four-month period, raises doubts 
about the Individual’s ability or willingness to obey rules and laws and about his judgment, 
                                                 
9  This pattern of illicit behavior and intentional violation of DOE security policy began in December 2008, less than 
18 months after the Individual had signed a DOE Security Acknowledgement. 
10  The Individual admits that he purchased prescription drugs illegally on as many as 15 occasions, and illegally 
consumed prescription drugs on as many as 75 occasions.  Exhibit 5 at 118-120. 
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reliability, and trustworthiness.  The DOE security program is based on trust.  If an employee 
knowingly violates DOE’s security policy, that trust is violated.  Moreover, this deliberate 
violation of DOE security policies brings into question the Individual’s willingness and ability to 
comply with DOE security and safety rules. 
 
Many of these illicit activities occurred within the past year.  Due to the serious nature and 
frequent recurrence of this illegal activity, as well as its relative recency, I am not convinced that 
the security concerns arising from the Individual’s pattern of criminal activity and violation of 
DOE security policies have been sufficiently resolved.  For these reasons, I find that the 
Individual has not mitigated the security concerns raised in the Notification Letter under 
Criterion L. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H, K and L.  
For the reasons fully discussed above, I have found that the Individual has mitigated the security 
concerns raised under Criteria H and K.  However, I have also found that the Individual has not 
mitigated the security concerns raised under Criterion L.  In the end, I find that the Individual has 
not demonstrated that restoring his security clearance would not endanger the common defense 
and would be clearly consistent with the national interest.  Accordingly, the Individual's security 
clearance should not be restored at this time.  The Individual may seek review of this Decision 
by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
  
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 4, 2010 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                                                                                                     
                                                
                          March 8, 2010 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: October 28, 2009 
 
Case Number:  TSO-0844 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX 
(hereinafter "the Individual") for access authorization.  The 
regulations governing the Individual's eligibility are set forth at 
10 C.F.R. Part 710, "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the 
Individual’s suspended access authorization should be restored.  
For the reasons detailed below, I have concluded that the 
Individual’s suspended access authorization should not be restored 
at this time.   
 

I. Background   
 
The Individual was granted a security clearance in 2002.  DOE Ex. 5 
at 2.  She held the clearance until 2006, when it was terminated 
“not for cause.”  Id.  In January 2009, the Individual’s clearance 
was reinstated.  Id.  In March 2009, the Individual informed the 
Local Security Office (LSO) that she had entered an inpatient 
treatment program for anorexia nervosa.  DOE Ex. 14 (incident 
report).  After her discharge from that program six weeks later, 
the LSO conducted a Personnel Security Interview (PSI).  DOE     
Ex. 16.  During the PSI, the Individual disclosed that, in early 
2009, she had become physiologically dependent on hydrocodone, a 
narcotic medication that a physician had prescribed for pain.  Id. 
at 83-85, 118-19.  In addition, she disclosed that, in early 2009, 
she had misused hydrocodone to induce sleep in order to avoid 
eating.  Id. at 76-79.  After the PSI, the LSO referred the 
Individual to a DOE consultant-psychiatrist (the DOE psychiatrist), 
who evaluated the Individual and issued a report.  DOE Ex. 9.   
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The DOE psychiatrist noted the Individual’s history of treatment 
for medical and mental conditions, including anorexia nervosa.  
See, e.g., DOE Ex. 9 at 4-6, 10-13.  The DOE psychiatrist discussed 
the Individual’s most recent inpatient treatment, including the 
diagnoses upon discharge that included “Eating Disorder Not 
Otherwise Specified” and “Major Depressive Disorder, Recurrent,” 
with a “guarded” prognosis.  Id. at 6-7.  The DOE psychiatrist made 
the same diagnosis.  Id. at 17-19, citing Diagnostic and 
Statistical Manual of the American Psychiatric Association, 4th 
edition, Text Revision (DSM-IV TR).  The DOE psychiatrist further 
opined that the Individual’s eating disorder was a mental condition 
that causes or may cause a significant defect in judgment or 
reliability.  Id. at 20.  As examples of impaired judgment, the DOE 
psychiatrist cited the “delusional quality” of the Individual’s 
“distorted body image” and the Individual’s misuse of hydrocodone 
while holding a security clearance.  Id.  In addition, the DOE 
psychiatrist stated that eating disorder behaviors - purging and 
laxative abuse – cause metabolic disturbances that may impair 
cognitive functioning.  Id.  With respect to the Individual’s 
disclosure of treatment for physiological dependence on 
hydrocodone, the DOE psychiatrist opined that the Individual did 
not meet the criteria for substance abuse or dependence.  Id.     
 
After the DOE psychiatric evaluation, the LSO issued a Notification 
Letter.  DOE Ex. 1.  The LSO cited 10 C.F.R. § 710.8(h)    
(Criterion H) (mental condition that causes, or may cause, a 
significant defect in judgment or reliability) and 10 C.F.R.       
§ 710.8(k) (Criterion K) (dependence on, and misuse of, a 
controlled substance).  The Individual requested a hearing before 
an Office of Hearings and Appeals (OHA) Hearing Officer.  DOE Ex. 
2.  The OHA Director appointed me to serve as the Hearing Officer. 
 
Prior to the hearing, the parties submitted exhibits.  At the 
hearing, the Individual testified and presented five witnesses.  
DOE Counsel presented one witness:  the DOE psychiatrist.         
 
        II. Governing Standards  
                                                                                                                                
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
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recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a).   
 

III. Findings of Fact and Analysis   
 
A. The Criterion H Concern  
 

Criterion H applies where an individual has an “illness or mental 
condition of a nature which, in the opinion of a psychiatrist” 
causes or “may” cause a “significant defect in judgment or 
reliability.”  10 C.F.R. § 710.8(h).  It is undisputed that the    
Individual suffers from an “Eating Disorder Not Otherwise 
Specified” and “Major Depression, Recurrent.”  DOE Ex. 2 at 1 
(Individual’s request for a hearing).  It is also undisputed that 
the conditions may cause a defect in judgment or reliability.  Id. 
at 2.  Accordingly, the LSO properly identified a Criterion H 
concern.    
 
Given the existence of a Criterion H concern, the Individual has 
the obligation to resolve the concern.  The Individual has 
presented arguments and additional information to resolve the 
concern.      
 
First, during the DOE psychiatric view, the Individual expressed 
the view that her eating disorder had not caused her to exhibit a 
defect in judgment or reliability with respect to her employment.  
DOE Ex. 9 at 7.  This view is inconsistent with the record.  As the 
DOE psychiatrist observed, the Individual’s eating disorder did 
cause a significant defect in judgment and reliability with respect 
to her employment: to restrict food intake, she misused a narcotic 
medication while holding a security clearance.  Id. at 20.     
 
Second, the Individual maintains that, after the DOE psychiatric 
interview, she completed a three-month inpatient treatment program 
and is now doing well in an aftercare program.  Based on this 
treatment, she maintains that her condition is now in remission and 
that her risk of relapse is low.      
 
The record amply supports the Individual’s description of the 
circumstances surrounding her most recent inpatient treatment.  
Following the DOE psychiatric evaluation, the Individual’s 
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condition continued to deteriorate, and she did not have the energy 
to get out of bed and go to work or do anything with her family.   
Tr. at 19 (husband).  She returned to inpatient treatment, this 
time for three months.  Ind. Ex. A (letter from medical director); 
Tr. at 36 (medical director).  The medical director and a program 
therapist testified about the program and the Individual’s course 
of treatment.  The program is a comprehensive one, addressing 
biological, psychiatric, psychological, and social needs.  See, 
e.g., Tr. at 31-35 (medical director); 86-87 (therapist).  The 
Individual was engaged in the program and an “active participant” 
in planning her aftercare treatment.  Id. at 62 (medical director). 
See also id. at 88 (therapist) (the Individual was “very committed” 
to her treatment).  The DOE psychiatrist, who has extensive 
experience with the treatment of eating disorders, commended the 
program.  Id. at 176-77, 194-95. 
 
The record also amply supports the Individual’s description of her 
aftercare.  As of the time of the hearing, the Individual had been 
in aftercare treatment for one month and was doing well.  The 
aftercare treatment includes a psychiatrist, therapist, 
nutritionist, and group therapy.  Ind. Ex. E at 2 (therapist).  See 
also Ind. Ex. I (discharge plan).  The Individual’s psychiatrist 
described her as “highly motivated to remain stable” and “actively 
participating in psychotherapy, psychiatric medication management 
and dietary management.”  Ind. Ex. G.  The Individual is “taking 
her medications as prescribed, coming to scheduled appointments and 
adhering closely to her meal plan.”  Id.  The Individual’s 
therapist views the Individual as “successfully progressing in her 
recovery process” and having the ability to meet her goals and 
recovery milestones.  Ind. Ex. E at 2.  The Individual and her 
husband testified to the absence of eating disorder behaviors.  
See, e.g., Tr. at 126-28, 161.  See also Ind. Ex. I (health 
services documentation of 01/20/10 weight).  The DOE psychiatrist 
views the aftercare program as “very appropriate.”  Tr. at 195.   
 
Despite the Individual’s progress thus far, it is too early to 
conclude that her risk of relapse is low.  There is no dispute on 
this issue.  The medical director of the inpatient treatment 
program testified that the Individual’s formal prognosis upon 
discharge was “guarded.”  Tr. at 62.   Although he was “carefully 
optimistic,” he recommended a year of aftercare treatment to 
“achieve some type of stabilization.”  Id. at 59-60.  See also id. 
at 93-94 (therapist recommendation of one year).  Similarly, the 
DOE psychiatrist, while acknowledging the Individual’s insight and 
motivation, testified that the Individual’s risk of relapse in the 
immediately foreseeable future is “at best, moderate.”  Id. at 198. 
The DOE psychiatrist opined that one year of aftercare was 
necessary in order to reduce the risk of relapse in the next five 
years to “low.”  Id. at 197 (citing the Individual’s circumstances 
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and statistics on relapse).  Accordingly, the Individual has not 
resolved the Criterion H concern at this time.  See, e.g., 
Personnel Security Hearing, TSO-0825 at 7 (2010) (moderate risk of 
relapse does not resolve security concern); see also Revised 
Adjudicative Guidelines ¶ 29(c) (mitigating factor exists where 
“individual’s previous condition is under control or in remission, 
and has a low probability of recurrence or exacerbation”). 
 
   B.  Criterion K 
 
Criterion K applies to illegal drugs and certain types of 
prescribed drugs, including narcotic pain medication such a 
hydrocodone.  10 C.F.R. § 710.8(k); see, e.g., Personnel Security 
Hearing, TSO-0839 (2010) (dependence on, and misuse of, hydrocodone 
raises a Criterion K concern).  See also Adjudicative Guidelines  
¶¶ 22(d), 25(a), 25(d).  Accordingly, based on the Individual’s 
disclosures concerning dependence on, and misuse of, hydrocodone, 
the LSO correctly invoked Criterion K.   
 
The Individual has made progress in mitigating the Criterion K 
concern.  During her early 2009 inpatient treatment program, the 
Individual was withdrawn from hydrocodone, and the Individual is 
now using a non-narcotic pain medication to manage pain.  DOE    
Ex. 16 at 85, 118-19; Tr. at 52-53, 55-56 (medical director), 147 
(the Individual).  See also DOE Ex. 10 (6/5/09 psychiatric notes). 
The DOE psychiatrist opined that the Individual did not meet the 
criteria for abuse or dependence.  DOE Ex. 9 at 20.  Both a 
treating therapist and the DOE psychiatrist attributed the 
Individual’s hydrocodone misuse to impaired judgment caused by her 
eating disorder.  Tr. at 88 (therapist); DOE Ex. 9 at 14, 20 (DOE 
psychiatrist).  The Individual’s witnesses testified to her 
otherwise good judgment and reliability.  See Tr. at 110-11 
(colleague/friend 1); 116, 120 (colleague/friend 2).  Accordingly, 
when the Individual resolves the Criterion H concern arising from 
her eating disorder, she will resolve the Criterion K concern 
arising from her hydrocodone misuse.  

 
IV. Conclusion  

 
The Individual has not resolved the Criteria H and K concerns at 
this time.  For that reason, I cannot conclude that granting the 
Individual access authorization “would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Accordingly, the 
Individual’s suspended access authorization should not be restored 
at this time.  Any party may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
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Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   



*  The original of this document contains information which is subject to withholding from 
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DECISION AND ORDER 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

  
Case Name:  Personnel Security Hearing 
 
Date of Filing:  October 30, 2009 
 
Case Number:  TSO-0845 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (the individual) to hold an 
access authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1  In this decision, I will consider whether, on the basis of the 
testimony and other evidence in the record of this proceeding, the individual should be granted 
an access authorization.  For the reasons discussed below, I have determined that the individual 
should be granted an access authorization. 
 
I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 

As part of a routine investigation of the individual’s eligibility for a security clearance, the local 
security office (LSO) encountered derogatory information that cast doubt on the individual’s 
eligibility.  The LSO then conducted two Personnel Security Interviews (PSIs) with the 
individual, on August 29, 2008, and June 24, 2009, during which the LSO investigator discussed 
with the individual the derogatory information, which raised concerns for the national security.  
Because the individual did not resolve the LSO’s concerns, the LSO sought administrative 
review of his eligibility.  

The administrative review proceeding began with the issuance of a Notification Letter to the 
individual on September 21, 2009.  See 10 C.F.R. § 710.21.  That letter informed the individual 
                                                 
1     Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
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that information in the DOE’s possession created a substantial doubt concerning his eligibility 
for access authorization.  Specifically, the LSO stated that its concerns for his eligibility fell into 
two categories:  that in June 2009 he discussed sensitive information on his Facebook account, 
and that from 2003 until February 2009 he associated with marijuana users, even though he knew 
that such association was contrary to his employer’s policy and could result in the loss of his 
security clearance.  DOE Exhibit (Ex.) 1 (citing 10 C.F.R. § 710.8 (l)).2   
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of the Office of Hearings and Appeals appointed 
me as the Hearing Officer in this matter on November 2, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his mother, a housemate, a supervisor, and two colleagues from his civic activities 
outside of work.  The transcript of the hearing will be hereinafter cited as “Tr.”  The LSO 
submitted 15 exhibits (Exs. 1 through 15) into the record prior to the hearing, and the individual 
submitted 46 exhibits (Ind. Exs. A through TT) prior to the hearing, and one exhibit (Ind. Ex. 
UU) at the hearing. 
 
II.   Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to the individual’s access authorization 
eligibility in favor of national security.  Id.  
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 

                                                 
2     Criterion L relates, in pertinent part, to information that a person has “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interest of the national security.  Such conduct or circumstances 
include, but are not limited to . . . violation of any commitment or promise upon which DOE previously relied to 
favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l) (Criterion L).   
 
3     Those factors include the following:  the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, including knowledgeable participation, the frequency and recency of the conduct, the 
individual’s age and maturity at the time of the conduct, the voluntariness of the individual’s participation, the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
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individual should be granted an access authorization.  The specific findings that I make in 
support of this decision are discussed below.   
 
III.   The Notification Letter and the Security Concerns 
 
In the Notification Letter, the LSO cited the following derogatory information as bases for its 
security concerns under Criterion L.  Ex. 1.  The Notification Letter stated that the individual 
provided information about his work on Facebook, a public social networking website.  The 
Letter further stated that he resided and interacted with a roommate who used marijuana from 
March 2008 to February 2009, despite his awareness of the DOE’s policy against illegal drugs 
and against associating with those who use them after signing a DOE Security Acknowledgment 
in April 2008.  In addition, the Letter alleged that the individual had associated with illegal drug 
users from 2003 through February 2009, including another roommate from September 2007 to 
March 2008.  Finally, the Letter stated that the individual had given the LSO his assurance in 
August 2008 that he would move out of his residence if his roommate did not stop using drugs, 
but instead continued to live with his roommate until February 2009.     
 
I find that the information as set forth above constitutes derogatory information that raises 
substantial doubt regarding an individual’s eligibility for access authorization under Criterion L.  
Publicly revealing sensitive information demonstrates questionable judgment.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, issued 
by the Assistant to the President for National Security Affairs, The White House (December 29, 
2005) (Adjudicative Guidelines) at Guideline G, ¶ 16(d)(1).  Furthermore, association with 
persons involved in criminal activity raises concerns about an individual’s reliability, 
trustworthiness and ability to protect classified information.  Adjudicative Guidelines at 
Guideline G, ¶ 16(g).  Having a roommate who uses illegal drugs, or remaining at a residence 
where illegal drug use occurs, raises such a concern.  See generally Personnel Security Hearing, 
Case No. TSO-0804 (November 19, 2009); Personnel Security Hearing, Case No. TSO-0692 at 
7 (April 15, 2009) (cohabitation with illegal drug user raises a security concern, because DOE 
considers “close association with an illegal drug user to constitute ‘illegal drug involvement’”).4   
 
IV.   Findings of Fact 
 
The individual is a recent college graduate and an applicant for a security clearance.  He attended 
a university in a city well known for its liberal lifestyle, including tolerance of marijuana use.  
Tr. at 32-33, 78-79, 94.  The city, like many university towns, has an extremely tight housing 
market due to the student demand for rental units.  Id. at 35-36, 77.  Moreover, because the 
majority of rental units turn over during the academic summer break, finding housing at other 
times of the year is extremely difficult.  Id. at 36, 74-75, 77.  The individual has held a political 
position in the city since 2008 that requires that he reside within the city limits.  Id. at 38, 39, 42, 
76.   

                                                                                                                                                             
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuance or recurrence, and 
other relevant and material factors.   
 
4     Decisions issued by the Office of Hearings and Appeals after November 19, 1996, are available on the OHA 
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  
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Since his first year of college, in 2003, the individual has had roommates or housemates who 
have used illegal drugs.  He shared a dormitory room his freshman year, and his roommate used 
marijuana, but not in the individual’s presence.  Ex. 14 (Transcript of August 29, 2008, PSI) at 
85-86.  The following year, he lived in a fraternity house, and at least one resident used illegal 
drugs.  Id. at 86.  The individual attempted to counsel him against using drugs.  Id. at 87.  Later 
in his college career, one person with whom he shared an apartment (Residence #1) from 
September 2007 to March 2008 used illegal drugs.  The individual did not know, when he and 
the other tenants selected the person as their housemate, that the person used drugs, but became 
aware of it several weeks after he had moved in.  Tr. at 165-66.  The individual, who was the 
master tenant of Residence #1 and therefore responsible for paying the rent, worked with the 
landlord to have the tenant evicted from the apartment.  Id. at 166.  The tenant’s eviction left the 
individual unable to afford the rent and, in March 2008, the individual vacated Residence #1.  Id.  
Desperate for a roof over his head, the individual found a room in another apartment (Residence 
#2).  Once again, despite efforts to determine that his future housemates did not use illegal drugs, 
id. at 167, he learned only after moving into Residence #2 that one of the housemates smoked 
marijuana and used nitrous oxide within his own bedroom.   
 
Shortly after moving into Residence #2, the individual started his employment processing for his 
position at the DOE.  In April 2008, he signed a Security Acknowledgment form, which stated 
that involvement with illegal drugs could result in loss of his security clearance.  Ex. 10.  During 
a PSI held on August 29, 2008, the individual learned that the LSO’s concern regarding his 
association with users of illegal drugs stemmed from an interpretation of the term “association” 
different from his own.  In contrast to the individual’s assumption that “association” meant 
“being physically . . . in close proximity . . . for an extended period of time . . . interacting . . . on 
a recreational basis” while others used illegal drugs, the LSO personnel security specialist made 
it clear that “association” includes cohabitation.  Ex. 14 at 99, 103, 106.  Once the individual 
understood the LSO’s position, he gave his word that he would either convince his housemate to 
stop using illegal drugs or he would move out within seven days.  Id. at 102, 106.  In fact, the 
housemate continued to use illegal drugs until his parents moved him out in February 2009.  Ex. 
13 (Transcript of June 24, 2009, PSI) at 6, 10-11.  By contacting the landlord and ultimately the 
family of the housemate, the individual was instrumental in getting the housemate removed from 
Residence #2.  Tr. at 112-14 (testimony of housemate), 143 (individual’s testimony that landlord 
not sufficiently responsive).  In the meanwhile, the individual approached one of his managers, a 
security holder himself, when he realized he was unable to comply with his commitment to 
disassociate himself from the illegal drug user within seven days.  Ex. 13 at 9; Tr. at 144-45.  His 
manager advised him not to discuss this matter with the personnel security staff but rather wait 
until they complete their consideration of his application for security clearance.  Ex. 13 at 29; Tr. 
at 145.  Further, the individual was advised that such contact would result in a conflict of 
interest.  Tr. at 179-80.   
 
On June 30, 2009, the individual engaged in an online conversation with a friend, in which he 
revealed sensitive information.  Id. at 158.  Part of the exchange included the friend requesting a 
“behind the scenes tour” and the individual responding, “That’s classified.”  Id. at 160.  Due to 
the settings in his Twitter account, the conversation was posted on his Facebook page as well.  
Id. at 159.  A DOE counter-intelligence office observed the conversation, and called the 
individual in for questioning.  The individual explained that his words were intended to be a 
clever response to a friend, and the counterintelligence office determined that the matter was 
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resolved from its perspective.  Id. at 136.  After learning that his attempt to make a joke had 
inadvertently revealed sensitive information, the individual voluntarily attended a 
counterintelligence training.  Id. at 136.  The individual has since disabled his Twitter account, to 
prevent any future problems of this nature.  Id. at 161.  Nothing in the record indicates that the 
individual was counseled or reprimanded for his behavior, or that the DOE addressed his 
behavior in any other manner.  
 
V.  Hearing Officer Evaluation of the Evidence 
 
At the hearing, several character witnesses testified credibly, based on their long-standing 
relationships with the individual, that the individual is honest, compassionate, civic-minded, 
hard-working and, above all, reliable and trustworthy.  His supervisor testified that the individual 
displays sound judgment in his work, and encourages others to be compassionate, for example, 
in responding to the recent earthquake in Haiti.  Tr. at 19, 24.  Two individuals who work with 
him in his capacity as an elected official stated that he is “transparent,” taking the extra step of 
explaining his positions in public settings, id. at 52, trustworthy, motivated by integrity, seriously 
committed to the tasks he takes on, guided by his own moral standards, including taking an 
unpopular anti-drug stance in an extremely tolerant setting, and extremely reliable, even as a 
student.  Id. at 53-56, 77-79.  See id. at 150-51 (testimony of individual that he had two discrete 
roles in student government in which he reported drug use among cohorts).  From my own 
observation as well as that of these witnesses, I conclude that the individual is an honest, reliable 
and trustworthy person and a very credible witness.  
 
The individual has mitigated the concerns raised by the Facebook incident.  Based on the 
explanation he provided at the hearing, which is consistent with the report on this incident 
compiled by the counterintelligence office, the individual’s quip was a misguided attempt at 
humor to fend off a friend’s verbal jousting.  While the individual’s behavior demonstrated poor 
judgment and quite possibly a lack of appreciation for the caution needed when discussing work-
related matters, I attribute his behavior to his youth and inexperience in his position at the DOE.  
Once he was apprised of the seriousness of his conduct, the individual was remorseful, and 
voluntarily attended additional training to become more aware of potential missteps and avoid 
them.  He has taken this matter seriously and has demonstrated that he will be more cautious in 
the future.  In the end, I find, based on the evidence before me, that this isolated incident is 
unlikely to occur again. 
 
A deeper and more long-lived concern surrounds the individual’s association with users of illegal 
drugs.  Much of the factual basis for the LSO’s concern in this area comes from derogatory 
information the individual provided in responses during the 2008 PSI.  The individual testified at 
the hearing that, in an effort to be completely forthcoming at the PSI, he overstated some of his 
responses.  Tr. at 171 (“I was trying to make sure that if I was erring, I was erring on the side of, 
you know, not saying something that would be stretching the facts against the DOE, that would 
be stretching the facts against myself.”).  For example, at the 2008 PSI, the individual stated that 
he had seen the Residence #2 housemate use drugs, but it was only during very brief interactions 
at the door of the housemate’s bedroom for house-related matters.  Id. at 88-90, 97, 105.   At the 
hearing, he clarified his prior statements by stating that he had in fact not witnessed the 
housemate using marijuana, and that “the truth would be to say, ‘No, I’ve never observed him, 
although I’ve seen signs.’”  Tr. at 177, 169.  As another example, he stated during the 2008 PSI 
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that he had been evicted from Residence #1.  Ex. 14 at 89.  At the 2009 PSI and at the hearing, 
the individual testified that he was not evicted; he did have to move, however, when, as master 
tenant, he lacked sufficient housemates to cover the rent when the drug-using housemate was 
evicted.  Ex. 13 at 24; Tr. at 145, 166.  The result of the individual’s overstatements, in my 
opinion, was that the investigator drew conclusions that the individual had interacted with drug 
users to a greater degree than he may have in actuality.   
 
It is possible that the individual did in fact overstate some details during the PSI, in an abundance 
of caution.  Nevertheless, the fact remains that he has lived with illegal drug users ever since he 
started college nearly seven years ago.  The LSO concern regarding his involvement with drugs 
and his association with drug users is factually based on his cohabitation with illegal drug users, 
which the LSO made clear to the individual at the 2008 PSI was its security concern.   
 
Against this legitimate concern, I must consider the mitigating facts the individual has presented 
in this proceeding.  First, the individual has never used illegal drugs and does not approve of 
their use, despite the tolerant environment in which he finds himself.  Id. at 24 (testimony of 
supervisor), 188 (individual’s testimony).  In addition, the nature and the extent of the 
individual’s association with drug users based on cohabitation were minimal:  the individual 
engaged with drug-using housemates only on household matters, or in attempts to help them 
address their health problems.  Tr. at 113-14 (testimony of housemate).   At both Residence #1 
and Residence #2, the individual was instrumental in the removal of housemates who were using 
illegal drugs, working with the landlord where that was fruitful and, where it was not, finding 
family members to move the housemate out.  Ex. 14 at 78-79; Tr. at 143.5  He has taken further 
corrective action by convincing his current landlord to enter into a new lease that contains a zero-
tolerance clause for illegal drug use at Residence #2.  Tr. at 98, 114-16 (testimony of 
housemate).  This clause assures that the individual lives among people who do not use illegal 
drugs.  His last contact with anyone who uses illegal drugs was in February or March 2009, 
when his housemate at Residence #2 departed.  After considering the individual’s anti-drug 
stance, his minimal contact with former housemates who used illegal drugs, his last contact with 
any such housemates nearly a year ago, and his successful effort to create a drug-free living 
situation for the future, I am convinced that the individual will not associate with illegal drug 
users in the future.  Therefore, I find that the individual has mitigated the LSO’s security concern 
with respect to his association with illegal drug users. 
 
The remaining area of concern the LSO raised in the Notification Letter addresses the question 
of the individual’s reliability.  During the August 29, 2008 PSI, after the interviewer explained to 
the individual that the LSO was concerned about his cohabitation with a housemate who used 
illegal drugs, despite their limited contact, the individual stated that he would give himself 
“about 30 days to try to resolve this with [his housemate]. . . and if that doesn’t work out then 
I’m going to start immediately looking for new housing.  Make it seven days.”  Ex. 14 at 102.  
Nevertheless, the individual and the housemate continued to cohabit for at least six months, until 
February 2009.  The delay raises three questions.  First, why did it take six months to 
disassociate himself from his housemate?  Second, why did he offer the LSO an assurance that 

                                                 
5     I note that the individual had the housemate at Residence #1 evicted before he was aware of the DOE’s policy 
against involvement with illegal drugs, which demonstrates to me that avoiding such involvement is a personal 
concern of the individual, independent of his employer’s stated policy. 
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was practically impossible? And third, once he realized he could not comply with his 
commitment to the LSO, why did he make no effort to explain himself?  I note that housing is 
extremely difficult to secure in his city after the annual student housing rush of June and July, 
and particularly in September.  In such a setting, the individual was reasonable to be very 
cautious about relinquishing any housing he had.  His options were further limited because his 
elected position demanded that he reside within the city limits.  Moreover, he was a new 
employee and was devoting most of his waking hours to his new position and his civic 
responsibilities. Tr. at 143.  As a result, resolving his housing situation lost some of its urgency, 
and he frequently expressed remorse at the hearing for having lost sight of its importance.  See, 
e.g., id. at 154-56.   When asked at the hearing why he committed to taking action within seven 
days during the 2008 PSI, the individual responded that the PSI was very stressful and he was 
nervous. Id. at 142, 171.  He maintained that his unrealistic commitment was a manifestation of 
his nervousness, as was his overstating details, as described above.  Id. at 142, 171.  He realized 
immediately after the PSI that completing the task in seven days was impossible because, as a 
civic official, he was clearly aware that the eviction process in his city takes 30 days at the very 
least. Id. at 142.  Nevertheless, the individual took the actions available to him as a tenant, 
namely confronting the landlord and reaching out to the housemate’s family, and was ultimately 
successful.  In the meanwhile, he approached his manager with his concerns about his 
commitment, and was advised to take no action until the LSO concluded its review of his 
application for access authorization.  Ex. 13 at 9, 28-29, Tr. at 143-44.  Although relying on 
unofficial advice does not excuse his behavior, it contributes to an understanding of why he, as a 
new employee in his first career-related position, did not approach the LSO.  Also contributing to 
his failure to contact the LSO directly, despite that advice, is uncontroverted testimony that LSO 
officials had previously told him not to contact them for 90 days.  Tr. at 180.  Finally, he has 
accepted responsibility for making a commitment he could not keep and demonstrated that he 
has learned from this experience.  Id. at 154-56, 179-80.  Considering this isolated episode of 
unreliability within the context of the individual’s overall cautious, committed and reliable 
nature, I conclude that the individual has mitigated this concern.   
 
VI. Conclusion 
 
As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8(l) in 
suspending the individual’s access authorization on the basis of derogatory information it 
received regarding the individual.  For the reasons I have described above, I find that the 
individual has sufficiently mitigated the security concerns raised in this case.  I therefore find 
that granting an access authorization to the individual would not endanger the common defense 
and security and would be consistent with the national interest. Accordingly, I have determined 
that the individual’s application for access authorization should be granted.  The parties may 
seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. 
§ 710.28. 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  March 9, 2010 



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

*  The original of this document contains information which is subject to withholding from
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 30, 2009

Case Number: TSO-0846

This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (the Individual) to
retain his access authorization.1/  The regulations governing the individual’s eligibility
are set forth at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material.”  This Decision will
consider whether, based on the testimony and other evidence presented in this
proceeding, the Individual is eligible for access authorization.2/  After reviewing the
evidence before me, I find that the Individual’s suspended access authorization should
be restored.  

I. Background

The Individual is employed by the Department of Energy (DOE).  He was granted a
security clearance in the early 1980s in connection with his employment at a DOE
facility. In July 2008, the Individual was arrested for Driving Under the Influence (DUI).
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3/  Criterion (h) refers to information indicating that an individual has “an illness or mental
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes
or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion (j)
refers to information indicating that an individual has “[b]een, or is, a user of alcohol habitually
to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.”  Id. at § 710.8(j). 

Because this arrest raised legitimate security concerns, the Individual was summoned
for an interview with a Personnel Security Specialist from the DOE’s Local Security
Office (LSO).  After this Personnel Security Interview (PSI), the Individual was referred
to a local psychiatrist for a DOE-sponsored evaluation.  This evaluation took place on
July 22, 2009.  The psychiatrist (hereinafter referred to as “the DOE psychiatrist”)
submitted a written report to the local security office setting forth the results of that
evaluation, finding no diagnosis for the Individual.  Subsequently, after receiving the
Individual’s medical records, the DOE psychiatrist submitted a second report
(hereinafter “revised psychiatric report”) substantially changing her first report.  She
found that the Individual met three of the criteria necessary under the Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV TR) for substance
dependence.  Therefore, she diagnosed the Individual as alcohol dependent.

After reviewing all of the information in the Individual’s personnel security file,
including the results of the interview and the revised psychiatric report, the local
security office determined that derogatory information existed that cast into doubt the
Individual’s continued eligibility for a security clearance.  The manager of the local
DOE office informed the Individual of this determination in a letter that set forth in
detail the DOE’s security concern and the reasons for that concern.  I will hereinafter
refer to this letter as the Notification Letter.  The Notification Letter also informed the
Individual that he was entitled to a hearing before a Hearing Officer in order to resolve
the substantial doubt concerning his eligibility for access authorization.

The Notification Letter included a statement of derogatory information that created a
substantial doubt as to the Individual’s eligibility to hold a clearance.  This information
pertains to the Individual’s diagnosis as alcohol dependent by the DOE psychiatrist, his
July 2008 DUI arrest, and a January 1985 Driving While Intoxicated (DWI) arrest.
Information of this type is defined as derogatory in paragraphs (h) and (j) of the criteria
for eligibility for access to classified matter or special nuclear material set forth at 10
C.F.R. § 710.8 (hereinafter referred to as Criterion H and Criterion J).3/

The Individual requested a hearing on this matter.  The LSO forwarded this request to
the Office of Hearings and Appeals (OHA), and I was appointed the Hearing Officer.
The DOE entered 24 exhibits into the record and presented the testimony of the DOE
psychiatrist.  The Individual entered two exhibits into the record and presented the
testimony of five  witnesses, in addition to testifying himself.  The exhibits will be cited
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in this Decision as “Ex.” followed by the appropriate numeric or alphabetic designation.
The hearing transcript in the case will be cited as “Tr.” followed by the relevant page
number.  

II. Regulatory Standard

A.  The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where
the government has the burden of proving the defendant guilty beyond a reasonable
doubt.  Rather, the standard in this proceeding places the burden on the individual
because it is designed to protect national security interests.  This is not an easy burden
for the individual to sustain.  The regulatory standard implies that there is a
presumption against granting or restoring a security clearance.  See Dep’t of Navy v.
Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of the national
security test” for the granting of security clearances indicates that “security-clearance
determinations should err, if they must, on the side of denials.”) Dorfman v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of a security
clearance).  

The individual must come forward at the hearing with evidence to convince the DOE
that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.”  10 C.F.R. §
710.27(d).  The individual is afforded a full opportunity to present evidence supporting
his eligibility for access authorization.  The Part 710 regulations are drafted so as to
permit the introduction of a very broad range of evidence at personnel security
hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).
Hence, an individual is afforded the utmost latitude in the presentation of evidence to
mitigate the security concerns at issue. 

B.  Basis of the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to
issue a Decision that reflects my comprehensive, common-sense judgment, made after
consideration of all the relevant evidence, favorable and unfavorable, as to whether the
granting or continuation or a person’s access authorization will not endanger the
common defense and security and is clearly consistent with the national interest.  10
C.F.R. § 710.7(a).  I am instructed by the regulations to resolve any doubt as to a
person’s access authorization eligibility in favor of the national security.  Id.  

III.  The Notification Letter and the Security Concerns at Issue
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4/  For a finding that a person is alcohol dependent, the DSM-IV TR requires that a person meet
three of the seven diagnostic criteria.  I note that a properly trained clinician can exercise his or her
expert opinion based on training and experience and find that fewer than three diagnostic criteria
may meet the alcohol dependence diagnosis under certain circumstances.  

As previously noted, the LSO cites two criteria as the basis for suspending the
Individual security clearance, Criteria H and J.  To support the criteria, the LSO relies
on the DOE psychiatrist’s opinion and the Individual’s arrests for DUI and DWI.  

Specifically, the DOE psychiatrist opined in the revised psychiatric report that the
Individual is alcohol dependent.  As of the date of the examination, the DOE
psychiatrist determined that the Individual was neither reformed nor rehabilitated.  The
LSO was also concerned by the Individual’s DUI arrest of July 23, 2008, and his DWI
arrest of January 1985.  

I find that the information set forth above constitutes derogatory information that raises
questions about the Individual’s alcohol use under Criteria H and J.  The security
concerns associated with Criterion H are as follows: “Certain emotional, mental, and
personality conditions can impair judgment, reliability or trustworthiness.”  Guideline I
of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified
Information issued on December 29, 2005, by the Assistant to the President for National
Security Affairs, The White House  (Adjudicative Guidelines).  The security concerns
associated with Criterion J are as follows: “Excessive alcohol consumption often leads to
the exercise of questionable judgment or the failure to control impulses, and can raise
questions about an individual’s reliability and trustworthiness.”  Guideline G of the
Adjudicative Guidelines.

IV.  Findings of Fact

On July 23, 2008, the Individual was arrested for Driving Under the Influence (DUI).
Ex. 1 at 1.  The Individual reported the incident immediately.  After a December 2008
PSI, the Individual was referred to a DOE psychiatrist for evaluation.  The DOE
psychiatrist met with the Individual on July 22, 2009, after which she issued a report
finding that although he met two criteria for alcohol dependence, the Individual was
not alcohol dependent, did not suffer from alcohol abuse, nor was he a user of alcohol
habitually to excess.  Subsequently, the DOE psychiatrist received and reviewed the
Individual’s medical records.  After that review, she supplemented her report
determining that he met a third criterion for alcohol dependence and therefore was
alcohol dependent.4/  

The Individual has been seeing his physician since 1998.  Tr. at 28.  They meet for
routine physical examinations and any physical complaints.  Id.  At some point, the
Individual complained to his physician of being lonely.  Tr. at 31.  The physician
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5/  Those factors include the following: the nature, extent, and seriousness of the conduct, the
circumstances surrounding the conduct, to include knowledgeable participation, the frequency and
recency of the conduct, the age and maturity at the time of the conduct, the voluntariness of his
participation, the absence or presence of rehabilitation or reformation, and other pertinent
behavioral changes, the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant material
factors.  

believed that he was exhibiting clinical signs of depression and prescribed various
medications to treat the depression.  Tr. at 32.  None of the medications appeared to
work for the Individual.  Tr. at 32.  In September 2008, the physician believed that the
loneliness had resolved itself with the advent of a significant other in the Individual’s
life.  Tr. at 42.  In October 2006, during the time the physician had been treating the
Individual, the Individual complained about his excessive alcohol consumption.  Tr. at
31.  The physician believed that the Individual’s alcohol consumption was due to his
loneliness.  Tr. at 57, 41. 

V.  Analysis

I have thoroughly considered the record of this proceeding including the submissions
tendered in this case and the testimony of the witnesses presented at the hearing.  In
resolving the question of the Individual’s eligibility for access authorization, I have been
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)5/ and the Adjudicative
Guidelines.  After due deliberation, I have determined that the Individual’s access
authorization should be restored.  I find that restoring the Individual’s DOE security
clearance will not endanger the common defense and security and is clearly consistent
with the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in
support of this decision are discussed below.

A.  The Individual’s Use of Alcohol

The Individual has been consistent over the years in describing his alcohol use to the
DOE and his physician.  He consumes between three and five beers during an evening.
He does not consume alcohol every evening.  He does not consume more than ten beers
during a week.  He claims he has had long periods of abstinence, which is confirmed by
his priest, who is also a long-time friend and former roommate.  Tr. at 199.  For
example, he did not consume any alcohol for five years when he first got married and
was pursuing his master’s degree.  Despite his moderate alcohol consumption, he had
expressed concern to his physician in October 2006 that he believed he was consuming
alcohol in excess.  Tr. at 31.  His physician testified that he does not believe that to be
the case for this Individual.  Tr. at 31.  He stated that the Individual has never come to
his office smelling of alcohol or appearing to be hung over.  Tr. at 31.  Further, when the
Individual underwent surgery and was hospitalized for six days, the Individual did not
show any signs of alcohol withdrawal.  Tr. at 30.  The physician testified that the
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6/  AST or aspartate  aminotransferase and and ALT or alanine aminotransferase are enzymes
normally contained within liver cells.  When the liver is injured for any reason, these enzymes are
spilled into the blood stream.

7/  There was a conflict in the testimony about whether the Individual or his physician first
mentioned Revia as a way to curb the Individual’s alcohol consumption. 

8/  The DSM-IV TR defines Alcohol Dependence as

A maladaptive pattern of [alcohol] use leading to clinically significant impairment
or distress, as manifested by three (or more) of the following, occurring at any time
in the same 12 month period:

(1) tolerance, as defined by either of the following:
(a) a need for markedly increased amounts of
[alcohol] to achieve intoxication or desired effect
(b) markedly diminished effect with continued use of
the same amount of [alcohol]

(2) withdrawal, as manifested by either of the following:
(a) the characteristic withdrawal syndrome for
[alcohol] . . .
(b) [alcohol] is taken to relieve or avoid withdrawal
symptoms

(3) [alcohol] is often taken in larger amounts or over a longer period
than was originally intended

Individual’s blood tests showed that the ALT and AST levels were within the normal
range.6/  Tr. at 29.  He pointed out that an AST reading that is twice as high as an ALT
reading would indicate chronic alcohol ingestion.  Tr. at 29. 
Notwithstanding the information outlined above, I note that the Individual has also
been arrested for two alcohol-related driving offenses, which occurred more than 20
years apart.  The record before me clearly establishes a history punctuated with
sporadic problematic alcohol use.  In addition, his physician prescribed Revia, a drug
used to combat alcohol abuse when combined with counseling.7/  After the Individual
reported excessive use of alcohol in September 2006, his physician spoke to him about
Revia.  Ex. 3 at 3.  The Individual was actually prescribed Revia in November 2006.  Ex.
3 at 3.  In June 2007, the physician’s notes indicate that the Individual agreed to restart
Revia.  Ex. 3 at 4.  In August 2007, the physician suggested that the Individual stop
taking Revia, because it could worsen his depression.  Ex. 3 at 4.  The physician testified,
“I know I discussed Revia with him to help him cut back his alcohol consumption.”  Tr.
at 37.  

B.  Alcohol Dependence Diagnosis

In her initial report, the DOE psychiatrist found that the Individual had met two criteria
for alcohol dependence (criteria 3 and 4).8/  She found that the Individual was
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(4) there is a persistent desire or unsuccessful efforts to cut down or
control [alcohol] use
(5) a great deal of time is spent in activities necessary to obtain
[alcohol] (e.g., visiting multiple doctors or driving long distances,
use the substance …, or recover from its effects
(6) important social, occupational, or recreational activities are given
up or reduced because of [alcohol] use
(7) the [alcohol] use is continued despite knowledge of having a
persistent or recurrent physical or psychological problem that is
likely to have been caused or exacerbated by [alcohol].

DSM-IV TR at 197.

consuming alcohol in larger amounts or over a longer period than he intended, thus
fulfilling criterion 3.  Ex. 5 at 13.  She also found that the Individual was persistent in his
desire to cut down or control his alcohol consumption, thus fulfilling criterion 4.  Ex. 5
at 13.  However, she summarized her report by finding that the Individual was not a
user of alcohol habitually to excess nor was he alcohol dependent or suffering from
alcohol abuse.  Ex. 5 at 16.  

After reviewing the Individual personal medical records, the DOE psychiatrist issued
her revised psychiatric report and found that the Individual was alcohol dependent
because he met three of the seven diagnostic criteria in the DSM-IV TR (criteria 3, 4, and
7).  Ex. 3 at 6.  She found that the Individual continued to consume alcohol despite
knowledge of having a persistent or recurrent physical or psychological problem that is
likely to have been caused or exacerbated by his alcohol consumption.  Ex. 3 at 5-6.  She
based this finding on the fact that the Individual had been treated for depression, yet he
continued to consume alcohol, which is a known depressant.  She also believed that the
Individual was being deceitful during their interview.  Ex. 3 at 5; Ex. 5 at 15.

At the hearing, the Individual’s physician testified that he disagreed with the DOE
psychiatrist’s diagnosis.  He testified that he never told the Individual to stop
consuming alcohol.  Tr. at 32, 50.  He testified that he was attempting to treat the
Individual’s depression so that he would not be lonely.  Tr. at 50.  The physician
testified that he does not believe that the Individual’s alcohol consumption was
exacerbating his depression.  Tr. at 50.  He believes that the Individual’s alcohol
consumption was motivated by his loneliness. Tr. at 50.  

The Individual’s priest, who has a degree in counseling, testified that he agreed with
the physician’s assessment.  The priest has known the Individual for 34 years, and has
had constant contact with the Individual during that 34-year period.  Tr. at 197, 210.
They lived together while the Individual was attending college.  Tr. at 199.  The priest
testified that he has a degree in counseling and works with many people who suffer
from alcohol abuse or are alcohol dependent.  Tr. at 196-97.  He stated that the
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Individual does not share any characteristics with the people he works with regarding
alcohol problems.  Tr. at 202-03. Foremost, he opined that the Individual does not have
an addictive personality, and has maintained sobriety for long periods.  Tr. at 203, 206.
He also related that when they get together, the Individual does not always consume
alcohol.  Tr. at 206.

An Employee Assistance Program (EAP) counselor also testified at the hearing.  He has
met with the Individual eight times during the past two years.  He testified that the
Individual is very guarded with strangers.  He believes this guardedness was what the
DOE psychiatrist thought to be deception.  He testified that what the Individual shared
with him during their counseling sessions was consistent with the medical reports
provided by the physician.  The EAP counselor testified that alcohol is not a driving
force in the Individual’s life.  Tr. at 165.  He testified that he has no concern that the
Individual is consuming alcohol in excess.  Tr. at 192.  Finally, he concluded that he was
concerned that the DOE psychiatrist based her diagnosis on the medical records
without calling the Individual’s physician.  Tr. at 169.  

The DOE psychiatrist and the Individual’s witnesses disagree on a diagnosis.  The
physician testified that he never told the Individual to stop consuming alcohol.  I found
him to be a credible witness.  When I questioned the DOE psychiatrist about whether
she believed the physician had testified truthfully regarding the Individual’s alcohol
consumption, she stated that she did not.  Tr. at 229.  I noted from the record that the
physician  has a practice where he sees hundreds of patients.  It strains credulity to
believe that he would risk his medical license to testify falsely on behalf of one patient.
The physician testified that his records do not reflect what the DOE psychiatrist claimed
that they reflect.  I find that the physician is the most knowledgeable about the contents
of the medical records relating to the Individual which he generated. 

In addition, I find that the Individual’s priest was being sincere and honest in his
testimony.  He testified that he does not condone lying because lying to someone else is
essentially lying to yourself, especially in a counseling situation.  Tr. at 208.  He stated
that the Individual has been very honest and open with him.  Tr. at 208.  He does not
believe that the Individual has a problem with alcohol.  He testified that he has never
seen the Individual consume alcohol to excess.  He does not believe the Individual has
an addictive personality, which he normally sees in alcohol dependent persons.  

Finally, I found the EAP counselor’s testimony to be compelling.  The EAP counselor
has been in at least eight counseling sessions with the Individual during the past year.
He testified that he does not believe the Individual to be alcohol dependent.  Further, he
testified that 

from a black and white standpoint, to say he is not knowledgeable about
the detrimental effects of alcohol, that would be insane.  He grew up in an
environment where it’s rampant.  He’s seen it firsthand.  He knows it’s
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bad.  He went to [his physician] to get help for his anxiety and his
depression, and he had questions about this.  Now, how much was he
drinking, you know?  Was he within the normal limits?  It’s not quite as
simple as just saying, yeah, does he have knowledge that alcohol is bad
for him.  Of course he does.  Does that meet this criteria?  I do not think so.

Tr. at 185.  

I understand the DOE psychiatrist believes that the medical records reflect that the
Individual had knowledge that alcohol exacerbated or caused his depression.  The
evidence in this case suggests otherwise.  The physician testified credibly that he never
told the Individual to stop consuming alcohol.  Further, the physician provided
compelling testimony that the Individual’s depression was caused by his loneliness, not
exacerbated by his alcohol consumption.  While the DOE psychiatrist believes that the
Individual knew, without being told by his physician, that alcohol was harmful for him,
I am not convinced that the Individual knew that his alcohol consumption may have
been exacerbating or causing his depression, as required by the criterion relied upon by
the DOE psychiatrist. 

This is an unusual case in that the record is clear here that the pivotal question
regarding the appropriateness of the alcohol dependence diagnosis is whether the
Individual continued to consume alcohol despite knowing that his alcohol use was
exacerbating his depression.  The testimonial evidence before me as outlined above
convinces me that criterion 7 of the DSM-IV TR for alcohol dependence does not apply.
Without criterion 7, only two criterion for alcohol dependence are present.  Even the
DOE psychiatrist acknowledged in her first report that the two criteria were not
sufficient in this case.  Moreover, the DOE psychiatrist never stated that she was
exercising her clinical judgment to find that the Individual is alcohol dependent.  Based
on the evidence before me, I find that the Individual has mitigated the security concerns
associated with Criteria H and J.  

VI.  Conclusion

As the foregoing indicates, the Individual has resolved the security concerns cited in the
Notification Letter under Criteria H and J.  Therefore, I conclude that the Individual has
shown that restoring his access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should be restored at this time.  The parties may seek review of this decision by an
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).
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Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: March 23, 2010



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                             March  18, 2010 
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   November 6, 2009 
 
Case Number:   TSO-0847 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the individual’s security clearance should 
not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred 
to in this Decision as access authorization or a security clearance. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  

Beginning in October 2004, the individual worked in positions for which DOE access authorization 
was required.  On February 4, 2009, the individual was given a drug test, the results of which were 
positive for the presence of marijuana and THC.  That same month the individual entered a 
substance abuse program.  Exhibit 9.  The local security office (LSO) summoned the individual for 
an interview with a personnel security specialist on May 21, 2009.  Exhibit 10.  After this Personnel 
Security Interview (PSI), the LSO determined that derogatory information existed that cast into 
doubt the individual’s eligibility for access authorization. The LSO informed the individual of this 
determination in a letter that set forth the DOE’s security concerns and the reasons for those 
concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also 
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informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve 
the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The LSO introduced ten exhibits into the record of this 
proceeding prior to the hearing, and an additional four exhibits after the hearing, and called no 
witnesses to testify. The individual introduced three exhibits and presented the testimony of nine 
witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Marijuana Use and Failure to Fully Disclose That Use to the DOE 
 
The following information was obtained from three PSIs of the individual and two Questionnaire for 
National Security Positions (QNSPs) he completed, and is not in dispute.   
 
In a QNSP dated July 12, 2004, Exhibit 14, the individual reported that he had used marijuana a half 
dozen times in June 2003.  In a March 2006 PSI, when asked when was the last time he used 
marijuana, the individual stated that he had did not remember, but that it would have been in 2003 or 
2004 and, when reminded of his answer in his 2004 QNSP, stated that June 2003 sounded accurate.  
Exhibit 7 at 11-12.  He stated in the PSI that he would have smoked it five or six times in 2003, but 
that since then he had not used marijuana at all.  Id. at 12. 
 
The individual completed a second QNSP on December 3, 2007, on which he responded “No” to the 
same question to which he had responded “Yes” on the July 2004 QNSP, whether he had used 
marijuana or other illegal drugs in the last seven years.  Exhibit 13.  During a February 2008 PSI, the 
individual was questioned regarding this clear discrepancy.  Exhibit 8. He first said that the reason 
for his answer on the more recent QNSP was because it had asked about legal troubles, and that he 
never had such problems.  Id. at 10.  When the interviewer read the relevant question to the 
individual, he responded that he must have misread the question, and confirmed that his last use of 
marijuana was in 2003, as he had stated in the March 2006 PSI.  Id. at 10-12 
 
As noted above, the LSO interviewed the individual a third time on May 21, 2009, after learning that 
he had tested positive for marijuana on February 4, 2009, and had subsequently participated in a 
substance abuse program.  Exhibit 10.  Asked for an explanation of the positive drug test, the 
individual responded that he was “not real sure.”  Id. at 4.  He speculated that someone may have put 
the drug in something he ate, and that he was as dumbfounded as anyone regarding the test 
result.  Id. at 4-5.  The interviewer asked the individual when he last used marijuana, and the 
individual responded that it had been “last year, early last year . . . knowingly.”  Id. at 4.  Pressed for 
his best estimate of when that was, he stated that it would have been January 2008.  Id. 
 
The individual stated in the May 2009 PSI that, prior to January 2008, he had used marijuana “every 
once in a while,” and “maybe, eight months a year.”  Id.   He stated that he was introduced to 
marijuana when he was 30 or 31 years old (this would have been in the 2003 to 2005 time period, 
based on the individual’s birth date), and that his use was “sporadic” from that time until he quit in 
January 2008.  Id. at 3, 7-8.  When the interviewer then asked why he had not been truthful in his 
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February 2008 PSI, the individual said he was ashamed, embarrassed, and scared of losing his job.  
Id. at 12-14. 
 
 
 
B. The Notification Letter 
 
Much of the information set forth in the preceding section is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. This information 
pertains to paragraphs (f), (k), and (l) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.   
 
Criterion (f) defines as derogatory information indicating that the individual has “[d]eliberately 
misrepresented, falsified, or omitted significant information from a Personnel Security 
Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in response 
to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access 
authorization, or proceedings conducted pursuant to §710.20 through §710.31” of the Part 710 
regulations.  10 C.F.R. § 710.8(f).  Under criterion (k), information is derogatory if it indicates that 
the individual has “[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or 
other substance listed in the Schedule of Controlled Substances established pursuant to section 202 
of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, 
narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the 
practice of medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8(k).  Criterion (l) 
defines as derogatory information indicating that the individual has “[e]ngaged in any unusual 
conduct or is subject to any circumstances which tend to show that the individual is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l).  
 
As support for these criteria, the Notification Letter cites the individual’s past use of marijuana, 
Exhibit 3 at 4, his failure to admit his more recent use in his 2006 and 2008 PSIs, id., and his 
inability or unwillingness in his May 2009 PSI to account for why he tested positive for marijuana 
three months earlier, in February 2009.  Id. at 5; Exhibit 10 at 4. 
 
C. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of criteria (f), (k), and (l), and 
raises significant security concerns.  The individual’s admitted use of an illegal drug raises questions 
about his reliability and trustworthiness, both because drugs can impair judgment and because such 
use raises questions about a person's ability or willingness to comply with laws, rules, and 
regulations.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (Adjudicative Guidelines), The White House (December 19, 2005), Guideline 
H.  Moreover, an individual’s failure to provide truthful and candid answers during the security 
clearance process raises serious questions about his reliability, trustworthiness, and ability to protect 
classified information.  See Adjudicative Guidelines, Guideline E.  
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III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
As discussed above, there are concerns in this case based both on the individual’s past use of 
marijuana and his false statements to the DOE regarding that use.  The facts in this case mitigate, at 
least in part, the concern raised by the individual’s past marijuana use.  However, a much more 
serious concern, in my view, is raised by the individual’s repeated false statements to the DOE.  
Moreover, for the reasons explained below, I find practically nothing in the record that would 
mitigate the latter concern. 
 
Regarding concerns raised by the use of illegal drugs, the Adjudicative Guidelines cite certain 
conditions that could mitigate these concerns, including “a demonstrated intent not to abuse any 
drugs in the future,” and “satisfactory completion of a prescribed drug treatment program, including 
but not limited to rehabilitation and aftercare requirements, without recurrence of abuse, and a 
favorable prognosis by a duly qualified medical professional.”  Adjudicative Guidelines, Guideline 
H at ¶ 26. 
 
In the present case, I note there is no record of the individual having been diagnosed as suffering 
from either substance dependence or abuse.  A report provided to the DOE by the licensed chemical 
dependency counselor who evaluated the individual after his February 2009 positive drug test stated 
that the “test results did not indicate abuse.” Exhibit 12.  The counselor testified at the hearing that 
he required the individual to participate in eight hours of drug education, which he completed in 
March 2009.  Tr. at 25.  The counselor’s report further stated that he did not prescribe aftercare for 
the individual.  Exhibit 12. 
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As for the individual’s intent to not use marijuana in the future, the most convincing evidence was 
the testimony of his girlfriend, whom he has been dating since February 2009, and with whom he 
has lived since April 2009.  She testified that they saw each other at least every other evening 
beginning in February 2009, and stated that the two of them “have pretty much been inseparable 
since” that time.  Tr. at 58.  She stated that she has never seen the individual use or possess 
marijuana, and believes she would know if he had.  Id. at 57-58. 3  Prior to moving in with his 
girlfriend, the individual had been living with his wife, whom he married in 1993.  Id. at 88; Exhibit 
13 at 17.  He testified that he no longer associates with those who use marijuana, and that since he 
met his current girlfriend, his “life has changed.  It’s turned plumb around.”  Tr. at 64.  Adjudicative 
Guidelines, Guideline H at ¶ 26 (examples of demonstrated intent to not abuse drugs include 
dissociation from drug-using associates and contacts, changing or avoiding the environment where 
drugs were used, and an appropriate period of abstinence). 
 
However, despite this favorable evidence, it is difficult to have confidence in the individual’s 
expressed intent regarding the use of marijuana, given the frequency, recency, and apparent ease 
with which he has given false statements to the DOE in the past.  Thus, I cannot find the concerns 
raised here by the individual’s use of marijuana to be resolved, primarily because of the larger issue 
in this case, discussed below, in comparison to which the issue of his marijuana use pales. 
 
The DOE security program is based on trust, and its ability to function effectively in addressing 
actual and potential security concerns is severely undermined when a clearance holder or applicant 
conceals the truth from, or provides patently false information to, the DOE.  It is no surprise, then, 
that the Adjudicative Guidelines identify as being of “special interest . . . any failure to provide 
truthful and candid answers during the security clearance process . . . .”  Adjudicative Guidelines, 
Guideline E. 
 
As best as can be determined from the individual’s own hesitant descriptions, the individual used 
marijuana sporadically beginning in approximately 2003, see Exhibit 10 at 3, 7-8, and ending around 
the beginning of 2009.  Tr. at 61.  Assuming this to be accurate as a description of, at the very least, 
his minimum use, I find that the individual provided false statements to the DOE in the following 
instances:  (1) in his July 2004 QNSP, when he stated that his use of marijuana was limited to a half 
dozen times in June 2003; (2) in his March 2006 PSI, when he reiterated that his last use was in 
2003; (3) in his December 2007 QNSP, when he stated that he had not used marijuana in the last 
seven years; (4) in his February 2008 PSI, when he again affirmed that his last use of marijuana was 
in 2003, and when he gave the incredible explanation that his false statement on the 2007 QNSP was 
due to his misreading the question; and (5) in his May 2009 PSI, when he stated that his last use of 
marijuana was in January 2008. 
 
Thus, the individual has given false statements to the DOE on a nearly annual basis since 2004.  
Further, he has provided no explanation for his false statements other than shame, embarrassment, 
and fear of losing his job.  These reasons provide some insight into his motivations, but could only 
help to mitigate the serious concerns in this case if the individual were able to prove that he would 

                                                 
3 The results of two negative drug tests, taken on March 9 and April 15, 2009, also tend to support a 
finding that the individual has not continued to use marijuana.  Exhibit B. 



 - 6 - 
 
 
not experience these same emotions in the future or, if he did, would not allow those emotions to 
lead him to lie to the DOE. 
The Adjudicative Guidelines provide examples of conditions that could mitigate such concerns, 
including where the individual has made “prompt, good-faith efforts” to set the record straight, and 
where the falsification “is so minor, or so much time has passed, or the behavior is so infrequent, or 
it happened under such unique circumstances that it is unlikely to recur and does not cast doubt on 
the individual's reliability, trustworthiness, or good judgment.”    Adjudicative Guidelines, Guideline 
E at ¶ 17.  These examples serve to show how difficult it would be for the individual to mitigate the 
concerns in this case, where his falsifications are frequent and recent, and where he has never 
proactively attempted to bring these falsifications to the attention of the DOE. 
 
For all of the reasons set forth above, it is my common sense judgment, after considering the entirety 
of the record, that the individual has not sufficiently mitigated the security concerns associated with 
the issues before me. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under criteria (f), (k), and (l), and therefore has not demonstrated that 
restoring his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual’s security clearance 
should not be restored. The individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 18, 2010 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.                                                                                                                                      

                                                                 March 29, 2010                                                                 

                                                                                                                                                            

                                                    DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 9, 2009

Case Number: TSO-0848

This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should be granted.

I. Background 

The individual is an applicant for a DOE access authorization.  In June 2009, as part of a background

investigation, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the

individual to address the individual’s alcohol use.  In addition to the PSI, the LSO requested the

individual’s medical records and recommended a psychological evaluation of the individual by a

DOE consultant psychologist (DOE psychologist).  The DOE psychologist concluded that the

individual presents a history of Major Depression, recurrent, as well as Alcohol Abuse.   The DOE

psychologist further concluded that the individual’s mental illness causes or may cause a significant

defect in his judgment and reliability.  

In October 2009, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).   

information fell within the purview of two potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (h) and (j) (hereinafter referred to as Criteria H and J

respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychologist. The individual presented the testimony of

three witnesses - a co-worker, a supervisor, and his father.  He also testified on his own behalf.  The

DOE and the individual submitted a number of written exhibits prior to and during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all
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the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two criteria as bases for denying the individual’s security clearance,

Criteria H and J.  To support Criterion H, the LSO relies on the DOE psychologist’s report that the

individual, according to his history, would be “credibly diagnosed with Major Depression,

recurrent.”  DOE Exh. 6.  The DOE psychologist further stated that the individual’s judgment and

reliability are both compromised by his Major Depression, as well as his Alcohol Abuse.  To support

Criterion J in this case, the LSO relies on the following information: (i) the individual was arrested

and charged with Driving Under the Influence (DUI) in 2006 and, as a result, was ordered to attend

alcohol awareness classes, (ii) the individual admitted to consuming alcohol in excess in the past

during significantly stressful periods, and (iii) in December 2007, the individual took multiple over-

the-counter sleeping pills with alcohol and passed out or hallucinated.   

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The

security concerns associated with Criteria H and J are as follows.  First, a mental condition such as

Alcohol Abuse can impair a person’s judgment, reliability and trustworthiness.  See Guideline I of

the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information

issued on December 29, 2005, by the Assistant to the President for National Security Affairs, The

White House.  Second, the excessive consumption of alcohol itself is a security concern because that

behavior can lead to the exercise of questionable judgment and the failure to control impulses, which

in turn can raise questions about a person’s reliability and trustworthiness.  See id. at Guideline G.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has a history of excessive alcohol use.

He began drinking beer in high school around the age 18 and increased his alcohol consumption in

college, consuming anywhere from two to ten beers in a sitting, several times a month.  DOE Exh.

6.  The individual acknowledges that he would drink to intoxication on many occasions.  He also

acknowledges that his drinking substantially increased as the result of stressful events that occurred

in his life, including a relationship with a co-worker and a pending divorce.  Id.  

In 2005, the individual was diagnosed with depression by his family physician and was prescribed

both Xanax, an anti-anxiety medication, and Zoloft, an anti-depressant.  Id.  However, he

acknowledges that he did not take the medication with any regularity.  Id.  The individual further

acknowledges that he has mixed Xanax with alcohol in the past during stressful times in order to feel

calm.  In June 2006, the individual was charged and arrested with DUI.  Id.  According to the

individual, he was drinking alcohol at home with a friend and decided to drive to a store to buy more

alcohol.  Id.  He was subsequently pulled over and asked to take a breathalyzer test which measured
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

.2.  As a result of the individual’s arrest, he was ordered to attend alcohol awareness classes.  In July

2006, the individual was referred to the Employee Assistance Program (EAP).  However, the

individual admits that he did not cease drinking at that time and continued to drink two to three beers

per week.  Id.  In December 2007, the individual took multiple over-the-counter sleeping pills with

beer and passed out.  The individual was hospitalized for several days and participated in a

psychiatric consultation but was not hospitalized or referred to counseling or treatment.  According

to the individual, he had two other incidences where he took sleeping pills with alcohol and

experienced hallucinations.  Id.     

The LSO referred the individual to a DOE psychologist in June 2009 for evaluation.  After

examining the individual, the DOE psychologist concluded that the individual has minimized and

denied his problems, attributing “his history of poor judgment and shortfalls of reliability to his

previous circumstances.”  DOE Exh. 2.  The DOE psychologist further concluded that the individual,

according to his history, has been credibly diagnosed with Major Depression, recurrent as well as

Alcohol Abuse.  He opined that the individual’s judgment and reliability are both compromised by

his Major Depression and Alcohol Abuse, and “without his honest appreciation of these issues and

some expression of self-responsibility for them, [the individual] is not treatable and his judgment

and reliability remain defective.”  Id.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should be granted.  I find that granting the individual’s DOE security clearance

will not endanger the common defense and security and is clearly consistent with the national

interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision are

discussed below.

A. The Diagnosis of Major Depression and Alcohol Abuse - Criteria H and J

1. The Individual’s Testimony

At the hearing, the individual stated that he began drinking socially while in college and denied

drinking to intoxication at that time.  Transcript of Hearing (Tr.) at 70.  He stated that he began

drinking more around 2002 during a bad marriage and that this drinking increased at the time of his

divorce in 2004.  Id.  The individual testified that it was around this time that he experienced several
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stressful events.  He testified that after his wife moved out of their home, she stopped allowing him

to see his daughter for about two or three months.  Id. at 71.  The individual also acknowledged that

he began having a relationship with a co-worker at this time.  He explained  that once his employer’s

contract changed, he became the co-worker’s supervisor and the relationship continued.  Id. at 72.

The individual further testified that the relationship soured after taking a trip together.  Id. at 73.

According to the individual, the relationship quickly changed from a boyfriend/girlfriend relationship

into a situation in which the co-worker alleged sexual harassment.  Id.   The individual testified that

he was placed in a position at work where he could either be fired or he could resign.  He stated

further that he officially resigned from his employment.  Id.  The individual testified that in the

course of an eight-month time frame he commenced a divorce proceeding, lost the ability to see his

daughter, experienced another relationship break-up, lost a job and lost his license from having been

arrested for DUI.  Id. at 74.  He stated that all of these stressors contributed to his drinking and

depression.   Id.  

The individual acknowledged that during this stressful period of time, from 2005 to 2007, he made

mistakes and did not deal with the stressors in his life in an appropriate manner.  Id. at 75.  He

testified that he stopped drinking to the point of intoxication in December 2008 and only drank

socially approximately six times in 2008.  Id. at 78.  He stated that he does not drink and drive.  The

individual added that he began changing his drinking habits in December 2007 after he passed out

from taking medication with alcohol and considered that incident to be his wake-up call.  Id. at 80.

He testified that he has not taken medication with alcohol since then.  Id.  The individual reiterated

that he realized that he needed to change his lifestyle after this incident and the consequences that

followed it, including missing Christmas with his daughter that year.  Id. at 83.  He testified that he

now attends church regularly and spends more time with his family.  Id. at 84 and 86.  Finally, the

individual testified that he last drank socially, a few beers, about three months ago at a concert with

his current girlfriend.      

During the hearing, the individual also offered the testimony of three witnesses to corroborate his

testimony: a co-worker, a supervisor and his father.  The individual’s co-worker testified that he has

known the individual since 1998 and has counseled him and encouraged him to attend church.  Id.

at 41.  He believes the individual’s mental state has improved significantly and that he is caring,

compassionate and honest.  Id. at 47.  The co-worker further testified that he has never witnessed the

individual consuming alcohol.  Likewise, the individual’s supervisor testified that he has never had

any questions regarding the individual’s judgment and has never observed the individual consuming

alcohol or noticed any other signs of alcohol consumption.  Id. at 38.  The individual’s father

testified that he has noticed a significant change in the individual since his divorce and testified that

the individual is a very responsible father.  Id. at 10.  He further testified that he has not seen any

signs of alcohol abuse and stated that while in the last year the individual has been confronted with

obstacles in his life, i.e. financial concerns, he has not reached for alcohol as a “crutch.”  Id. at 18.

      

 2. The DOE Psychologist’s Testimony and Report

The DOE psychologist stated in his Psychological Report that the individual has been credibly

diagnosed in the past with Major Depression, recurrent and Alcohol Abuse.  DOE Exh. 6.  He stated
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4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The

text of a cited decision may be accessed by entering the case number of the decision in the search engine

located at http:www.oha.doe.gov/search.htm.   

that the individual has demonstrated a history of “egregiously poor judgment” and has minimized

and denied his problems.  Id.  at 5.  The DOE psychologist further opined that these diagnoses would

require an intensive outpatient program which focused on working through the minimization and

denial.  He added that the individual’s illnesses causes a significant defect in his judgment and

reliability.  After listening to the testimony of all of the witnesses in this case, the DOE psychologist

testified that there is no question going forward that the individual does not have any major

psychiatric problems.  Tr. at 116.  He testified that most of the individual’s issues surrounded his

alcohol use, reliability and trustworthiness and further that the individual’s witnesses have

demonstrated that the individual has undergone a great deal of maturity and growth.  Id. at 117.

Although the DOE psychologist believes the individual is still vulnerable, he acknowledged that the

vulnerability of isolation, drug/alcohol abuse and inappropriate relations were addressed during the

hearing.  Id. at 118.  He further testified that the individual’s Alcohol Abuse is in remission based

on the fact that it has been two years since any inappropriate alcohol use.  Id.  Likewise, he stated

that since there was testimonial evidence that the individual is responsible, even-tempered and

industrious, he did not believe Major Depression would be a current diagnosis for the individual.

Id.  Finally, the DOE psychologist testified that he no longer believes that the individual’s judgment

and reliability are defective.  Id. at 126.      

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrist and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychologist, who opined that the individual’s

Alcohol Abuse is in remission and he no longer possesses a diagnosis of Major Depression.

Moreover, from a common-sense perspective, the following factors weigh in favor of granting the

individual’s access authorization.  During the hearing, the individual credibly testified that his

lifestyle has changed, he now has the tools to deal with significant life stressors and he no longer

used alcohol as a “crutch.”  In addition, the individual acknowledges his past issues of alcohol abuse

and has established a pattern of responsible use.  See Adjudicative Guideline G at 23(b).  In addition,

the individual’s past alcohol abuse and alcohol-related incidents occurred under a series of unusual

and significantly stressful circumstances, i.e., pending divorce issues, lost of a job and break-up of

a relationship, that are unlikely to recur and do not cast doubt on the individual’s current reliability,

trustworthiness, or good judgment.  Id. at 23(a).  Again, I am convinced that the individual’s current

lifestyle changes, which include regular attendance at church and frequent communication with

friends and family, will allow him to handle future stressful events in a more appropriate manner.

Based on the foregoing, I am persuaded by the DOE psychologist’s opinion that the individual’s

Alcohol Abuse is in remission, that he no longer possesses a current diagnosis of Major Depression

and that he no longer has defective judgment and reliability.  Therefore, I find that the individual has

provided adequate evidence to mitigate the security concerns under Criteria H and J.
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VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H and J.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has brought forth convincing evidence to mitigate the security concerns associated with

Criteria H and J.  I therefore find that granting the individual’s access authorization would not

endanger the common defense and security and would be consistent with the national interest.

Accordingly, I find that the individual’s access authorization should be granted.  The parties may

seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R.

§ 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date:   March 29, 2010       
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Case Number:  TSO-0849 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the individual) to hold an 
access authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1  In this decision, I will consider whether, on the basis of the 
testimony and other evidence in the record of this proceeding, the individual should be granted 
an access authorization.  For the reasons discussed below, I have determined that the individual 
should not be granted an access authorization. 
 
I.  Background 
 
The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by 
or are applicants for employment with DOE, contractors, agents, DOE access permittees, and 
other persons designated by the Secretary of Energy for access to classified matter or special 
nuclear material.  Part 710 generally provides that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable and unfavorable, as to whether the granting or continuation of access authorization will 
not endanger the common defense and security and is clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a). 

As part of a routine investigation of the individual’s eligibility for a security clearance, the local 
security office (LSO) encountered derogatory information that cast doubt on the individual’s 
eligibility.  The LSO then conducted two Personnel Security Interviews (PSIs) with the 
individual, on December 3, 2008, and June 9, 2009, during which the LSO investigator discussed 
with the individual the derogatory information, which raised concerns for the national security.  
Because the individual did not resolve the LSO’s concerns, the LSO sought administrative 
review of his eligibility.  

                                                 
1     Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
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The administrative review proceeding began with the issuance of a Notification Letter to the 
individual on September 22, 2009.  See 10 C.F.R. § 710.21.  That letter informed the individual 
that information in the DOE’s possession created a substantial doubt concerning his eligibility 
for access authorization.  Specifically, the LSO stated that its concerns for his eligibility fell into 
two categories:  that the individual had exercised benefits offered by a foreign country by virtue 
of his birth there and was not willing to relinquish those benefits, and that he maintained 
substantial financial interests in that country.  DOE Exhibit (Ex.) 1 (citing 10 C.F.R. § 710.8 
(l)).2   
 
The Notification Letter informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The individual requested a hearing, and the LSO forwarded the individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of the Office of Hearings and Appeals appointed 
me as the Hearing Officer in this matter on November 12, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
individual, his wife, two supervisors, a co-worker, and a personnel security specialist from the 
LSO.  The transcript of the hearing will be hereinafter cited as “Tr.”  The LSO submitted 16 
exhibits (Exs. 1 through 16) into the record prior to the hearing, and the individual submitted 25 
exhibits (Ind. Exs. A through Y) prior to the hearing. 
 
II.   Regulatory Standard 
 
A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of 
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding 
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  It is my role as the 
Hearing Officer to issue a decision that reflects my comprehensive, common-sense judgment, 
made after consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  10 C.F.R. § 710.7(a).  I 
am instructed by the regulations to resolve any doubt as to the individual’s access authorization 
eligibility in favor of national security.  Id.  
 
I have thoroughly considered the record of this proceeding, including the submissions tendered 
in this case and the testimony of the witnesses presented at the hearing.  In resolving the question 
of the individual’s eligibility for access authorization, I have been guided by the applicable 
factors prescribed in 10 C.F.R. § 710.7(c).3  After due deliberation, I have determined that the 

                                                 
2     Criterion L relates, in pertinent part, to information that a person has “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interest of the national security.  Such conduct or circumstances 
include, but are not limited to . . . violation of any commitment or promise upon which DOE previously relied to 
favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l) (Criterion L).   
 
3     Those factors include the following:  the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, including knowledgeable participation, the frequency and recency of the conduct, the 

(cont’d) 
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individual should not be granted an access authorization.  The specific findings that I make in 
support of this decision are discussed below.   
 
III.   The Notification Letter and the Security Concerns 
 
In the Notification Letter, the LSO cited the following derogatory information as bases for its 
security concerns under Criterion L.  Ex. 1.  The Notification Letter stated that, after becoming a 
United States citizen in 2002, the individual applied for and received three documents from the 
foreign country.  The first (Card #1) allowed him to travel to the foreign country without a visa 
and bypass reporting requirements required of other visitors.  He used Card #1 to obtain Card #2, 
which provided additional benefits not available to United States-born citizens.  He then used 
Card #2 to obtain the foreign country’s equivalent of a social security number, which is required 
to engage in financial transactions in that country.  The individual was reluctant to relinquish 
Card #2 due to the convenience it provided to him and his family.  The Notification Letter 
further stated that the individual had the following substantial financial interests in the foreign 
country:  a home worth about $100,000, bank accounts and other investments worth about 
$200,000, and rental income from the home of about $1000 per month.  The Notification Letter 
states that the individual told the LSO that he provides financial support to his parents who live 
in the foreign country, and that he depends of the income he receives from his investments in that 
country.  Finally, the Notification Letter alleges that the individual has “conflicting allegiance to 
the United States”  because he stated he was unwilling to relinquish Card #2 and because he said, 
“I don’t need the DOE job just for financial business . . . I can make money elsewhere.”   
 
I find that much of the information as set forth above could raise concerns regarding the 
individual’s eligibility for access authorization under Criterion L.4  Guideline C of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information states 
that “[w]hen an individual acts in such a way as to indicate a preference for a foreign country 
over the United States, then he or she may be prone to provide information or make decisions 
that are harmful to the interests of the United States.”  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Adjudicative 
Guidelines) at ¶ 9.  Specifically, the exercise of any right, privilege or obligation of foreign 
citizenship after becoming a United States citizen raises a security concern.  Id. at ¶ 10(a); 
Personnel Security Hearing, Case No. TSO-0611 (September 30, 2008). 5   Furthermore, the 
individual’s substantial financial interests in the foreign country may raise a discrete security 
                                                                                                                                                             
individual’s age and maturity at the time of the conduct, the voluntariness of the individual’s participation, the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuance or recurrence, and 
other relevant and material factors.   
 
4       I find below that some of the factual allegations stated in the Notification Letter are inaccurate.  Nevertheless, 
after excluding those allegations from consideration, the remaining allegations are more than sufficient support for 
the security concerns raised in the Notification Letter. 
   
5     Decisions issued by the Office of Hearings and Appeals after November 19, 1996, are available on the OHA 
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  
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concern, where those interests could subject the individual to a heightened risk of foreign 
influence or exploitation.  Adjudicative Guidelines at Guideline B, ¶¶ 6, 7(e).   
 
IV.   Findings of Fact 
 
All of the derogatory information that gave rise to the LSO’s security concerns regarding the 
individual’s eligibility for a security clearance is attributable to statements the individual made 
on the Questionnaire for National Security Positions (QNSP) he completed on February 10, 
2009, or during his two PSIs.  Some of those statements are inconsistent with statements he made 
at later stages of this proceeding, particularly in his response to the Notification Letter and in his 
testimony at the hearing.  From my personal assessment of his credibility at the hearing, I 
conclude that the individual has not intended to misrepresent or omit any facts at any stage of 
this proceeding.  To the contrary, he has consistently tried to present accurate information, and 
has corrected himself as he learned more through his research into the arcane rules and policies 
that govern the documents he obtained from the foreign country, his investments in that country, 
and his relationship to that country as a former citizen.  After weighing all the evidence, and in 
particular the conflicting information the individual has provided over the course of this 
proceeding, I find the following to be the facts relevant to this case. 
 
The individual was born in a foreign country and lived there with his family until he graduated 
from college.  He then moved to the US, obtained a graduate degree from a US university, 
worked in his area of specialty for several years, met and married a US citizen, started a family, 
and went to work for a DOE contractor, which has sponsored him for a security clearance.   
 
In 2002 he became a US citizen and formally renounced his former citizenship.  Transcript of 
June 9, 2009, PSI (Ex. 14) at 20; Ind. Ex. U (cancelled passport).  A few months later, he applied 
for and received Card #1 from the foreign country, which allowed him to travel to the country 
without obtaining a visa and permits stays of up to 180 days, and releases him from the 
obligation to notify local authorities of his presence as a foreign visitor.  It expires after 15 years.  
Ind. Ex. V; Ex. 14 at 23-25; Tr. at 111-12, 130.  He traveled to the foreign country in 2004, 
presenting upon entry Card #1 and his United States passport.  Id. at 128-29.  
 
In 2006, the individual relinquished Card #1 to the foreign country in order to obtain Card #2, 
which had advantages over Card #1:  it never expires and it permits the holder to stay in the 
country for an unlimited amount of time.  Ind. Ex. W; Ex. 14 at 9; Tr. at 113, 135, 136.   Card #2 
is available only to persons who were born in the foreign country or whose parents were born 
there, and clearly indicates that the individual is a citizen of the United States.  Ind. Ex. W;  Ex. 
14 at 9.  It also indicates that it grants additional privileges that the individual, at the time of his 
2009 PSI, believed he needed to own real estate or agricultural property in the foreign property.  
Ex. 14 at 9.  It is still unclear to the individual exactly what benefits Card #2 offers him other 
than the lifelong visa and the only uses to which he has put it so far:  to establish his older child’s 
entitlement to her own Card #2 (as a child of a person born in the foreign country), and as a form 
of identification to obtain his financial identity card (described below).  Tr. at 138.   He has used 
Card #2 for identification purposes in at least one financial transaction in the foreign country.  Id. 
at 162. 
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Sometime after acquiring Card #2, the individual provided Card #2 to the foreign country in 
order to obtain the foreign country’s equivalent of a social security number (financial identity), a 
new form of identification established by a law recently enacted in the foreign country.  Id. at 
131.   The individual believes that the law requires anyone, regardless of nationality, to hold a 
financial identity number before engaging in financial transactions in that country.  Id. at 119.    
 
The individual’s current financial interests in the foreign country, all owned jointly with his wife, 
are the following.  He owns a house worth about $100,000.  His father is a co-owner of this 
house.  At times, it has been rented in the past for about $1,000 per month, but has stood vacant 
more often than not in recent years, not producing any income.  Transcript of December 3, 2008, 
PSI (Ex. 15) at 125; Tr. at 86 (testimony of wife), 118, 142 (testimony of individual).   Although 
his parents had planned to move to that house, they no longer intend to, and although he would 
like to sell it, neither that house nor any in its subdivision is salable due to land title issues. 
Ex. 14 at 48; Tr. at 142.     Two bank accounts hold about $65,000, some portion of which cannot 
be removed from the country.  Ex. 12 (QNSP) at Item 20A; Ex. 15 at 132-33.  He has invested 
about $230,000 in three distinct investments.  Ex. 12 at Item 20A.  He believes one of 
investments was a scam; he invested $100,000 and it has not paid out anything, though it was 
designed to have returned the principal as well as a profit by now.  A second investment, which 
he made with the assistance of his sister and brother-in-law, has returned about $50,000 to him, 
and should pay out the remaining $20,000 of his investment within the year.  The third 
investment, of $60,000, may ultimately be returned to him.  He is attempting to liquidate all of 
his holdings in the foreign country.  Tr. at 124.  The final financial tie to the foreign country is 
the possibility that the individual may inherit a share in agricultural property from his 
grandparents that may be worth $20,000 to 30,000.  Ex. 14 at 33-35.  He believes that he needs 
Card #2 to inherit this property.  Tr. at 161-62.  As for the individual’s financial ties to the 
United States, the individual and his wife demonstrated a net worth in the United States of about 
$1.5 million in investments in addition to their home, which they own free and clear, and a 
vacation property.  Ex. 14 at 41;  Ind. Exs. L, M, O.  In addition, the individual and his wife have 
combined annual salaries and disability benefits of about $240,000.  Ind. Exs. N, P. 
 
Consistently throughout this proceeding, the individual has stated his reluctance to relinquish 
Card #2, despite his understanding that the LSO considers his holding that card as a 
demonstration of his divided loyalties.  During the 2009 PSI, he was questioned three times 
about his willingness to relinquish the card.  When asked if he would relinquish the card if the 
DOE required or asked him to, he stated, “I don’t think I would,” citing the cost savings of not 
having to obtain visas for his family should they want to travel to the foreign country.  Ex. 14 at 
77-78.  Later in the PSI, he stated that he would have to talk to his family to help him weigh the 
benefits of having a security clearance against the conveniences and benefits offered by Card #2.  
Id. at 86.  Still later in the PSI, he contended that availing himself of the privileges the Card #2 
offers “does not mean . . . that I have any allegiance to” the foreign country, particularly because 
he took his oath of United States citizenship.  Id. at 94-95.  After speaking with his wife, he 
stated that his obligation to work for his adopted country outweighed the conveniences offered 
by Card #2 and agreed to renounce the card.  Id.  at 96-97.  In his request for a hearing, however, 
the individual stated that Card #2 would be helpful should he lose his current job, but he did 
offer to surrender his card to the LSO for as long as he holds a security clearance.  Ex. 2 
(Response to Statement of Reasons) at 3.a.  He further stated at that time that he knew of no 
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process for officially cancelling the card.  Id.   By the time of the hearing, the individual had 
learned the procedure for officially relinquishing Card #2 to the foreign country.  Tr. at 115, 117.  
Nevertheless, although he was willing to surrender his Card #2 to the DOE while he held a 
security clearance, id. at 115-16, he was again unwilling to relinquish it formally to the foreign 
country, but for a different reason.  While learning how to formally relinquish Card #2, he 
learned that his wife’s and children’s entitlement to similar cards is contingent on his holding 
Card #2.  Id. at 115-16.  Were he to relinquish his Card #2, his wife and children would no 
longer be eligible for cards providing them with similar benefits and, while he was willing to 
curtail his privileges with respect to the foreign country, he did not want to curtail their 
opportunities to avail themselves of travel, medical, or educational opportunities the cards 
offered.  Id. at 195-96.   
 
V.  Hearing Officer Evaluation of the Evidence 
 
At the June 2008 PSI, the individual made the following statements that the LSO interpreted as 
support for its concern that the individual’s undivided loyalty to the United States was in 
question.  I find that each of these statements were either taken out of context or misinterpreted 
due to incomplete investigation.  While these statements do not support the LSO’s stated security 
concerns, the facts set forth above clearly do so.  First, the Notification Letter alleges that the 
individual stated that he and his wife could see themselves living “some of the time” in the 
foreign country.  Notification Letter (Ex. 1) at A.8.  I cannot find evidence of such a statement, 
although the record shows that he foresees future vacation trips to the foreign country.  Ex. 14 at 
45.  At the hearing, the individual further stated that he or his family might travel to the foreign 
country to obtain less expensive medical care, and he speculated that he might retire there or 
some other foreign country.  Tr. at 121-22.  Second, the Notification Letter alleges that the 
individual helps support his parents who live in the foreign country part of the year.  Ex. 1 at B.7.  
It is clear from the 2009 PSI that his parents lived there until 2005, but have lived here in the 
United States since then.  Ex. 14 at 46-47.   Third, the Notification Letter alleges that the 
individual depends on the income his foreign investments earn.  Ex. 1 at B.8.  Although he made 
this statement during the 2009 PSI, he went on to discuss his more substantial investments in the 
United States, and stated that his investments in the foreign country represent “ a good chunk of 
change, but, you know, it’s not gonna kill me.”  Ex. 14 at 40-41.  Finally, the Notification Letter 
quotes the individual as stating, “I don’t need the DOE job just for financial business . . . I can 
make money elsewhere.”   Ex. 1 at C.2.  Although the individual did in fact utter those words 
during the 2009 PSI, Ex. 14 at 95, the context in which those words were spoken makes his 
intention clear:  he likes his current work at the DOE facility not merely for the compensation, 
but more importantly for the opportunity it gives him to serve his adopted country.  See also Ex. 
2 at 3.b; Tr. at 125.   
 
Even though I find that the above statements do not support the LSO’s security concerns, as set 
forth in the Notification Letter, I nevertheless must address the legitimate and significant 
concerns the LSO has raised.  The concerns fall into two categories:  foreign influence, in the 
form of the individual’s investments and assets in the foreign country, and foreign preference, as 
demonstrated by the individual’s holding official documents issued by the foreign country that 
grant him benefits and privileges in relation to that country. 
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Guideline B of the Adjudicative Guidelines states that an individual’s interests in a foreign 
country may be a security concern if he has “a substantial business, financial, or property interest 
in a foreign country . . . which could subject the individual to heightened risk of foreign 
influence or exploitation.”   Adjudicative Guidelines at ¶ 7(e).  The evidence before me 
demonstrates that the individual’s financial interests in the foreign country, held jointly with his 
United-States-born wife, once had a value of over $300,000.  Due to the apparent total write-off 
of one investment initially worth $100,000, the return of $50,000 from another investment, and 
the diminished real estate value of a house now encumbered by title claims, their investment in 
the foreign country is now likely worth no more than half that amount.  On the other hand, their 
holdings in the United States comprise the vast majority of their net worth.  The individual’s 
remaining investments in the foreign country, while not insignificant, are not substantial by 
comparison to his total assets.  The value of his foreign financial and property interests is such 
that they are not likely to result in a conflict and could not be used effectively to influence, 
manipulate, or pressure the individual.  Id. at ¶ 8(f).  Consequently, I conclude that the individual 
has mitigated the LSO’s concerns in this regard. 
 
Guideline C states that a security concern may arise where an individual exercises a right, 
privilege or obligation of foreign citizenship after becoming a United States citizen.  
Adjudicative Guidelines at ¶ 10(a).  None of the documents the individual has obtained from the 
foreign country confers upon him or restores the citizenship in the foreign country that he 
renounced formally upon becoming a United States citizen.  To the contrary, Card #1 and Card 
#2 state on their faces that the individual’s nationality is the United States.  Ind. Exs. V (Card 
#1), W (Card #2).  Nevertheless, the benefits and privileges the cards bestow on the individual 
by virtue of his birth in the foreign country and his application for and receipt of Card #1 and 
Card #2, while not fully equivalent to those of citizens of the foreign country, are available to 
him only because of his special relationship to that country, and are not available to those who do 
not share that relationship.  Because the benefits and privileges that the individual has enjoyed 
accrue to him through a relationship to a foreign country, I have determined that the LSO’s 
security concerns regarding this aspect of the individual’s conduct are analogous to those 
expressed in Guideline C. 
 
The individual obtained Card #1 and Card #2 for the convenience they offered him and his 
family when they traveled to the foreign country.  The individual used Card #1 in lieu of 
acquiring a visa to visit the foreign country on one occasion.  He acquired additional documents 
for himself, his wife, and one of his children in anticipation of the travel convenience they 
offered the family.  He also used Card #2 to acquire a Card #2 for a child and to acquire a 
financial identity card for himself, and for identification purposes in a number of financial 
transactions. 
 
The following evidence mitigates in part the security concerns that arise from the individual 
possession of these documents.  First, one of the three documents, the financial identity card, is 
required of, and therefore available to, anyone engaged in financial transactions in the country, 
whether a citizen, a holder of the Card #1 or #2, or a citizen of any other country.  Although he 
used his Card #2 to obtain the financial identity card, he used is as a form of identification, and 
could have instead used his United States passport.  He stated he used Card #2 rather than his 
passport to protect his passport:  “I think there is a high incidence of forgery and things like that, 
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and I didn’t want to submit my U.S. passport so free[ly] to different parts of the world.”  Tr. at 
163-64.  In fact, other than to obtain a Card #2 for his child, the individual likely used his own 
Card #2 solely as a form of identification.  Second, the privileges that caused the individual to 
apply for and obtain Card #2 are, he argues, relatively minor and related to travel:  lifetime visa, 
stays in the foreign country unlimited in number and duration, and waiver of the requirement that 
visitors report to local authorities.  In his estimation, these travel conveniences make a visit to the 
foreign country as convenient, but no more convenient, than a visit to a European country that 
does not require visas of United States citizens.  Id. at 149.  Finally, I observe that future plans 
that would benefit from the individual and his family continuing to hold these documents, 
including obtaining medical care and studying in universities, are merely speculative.   
  
Nevertheless, the individual has acquired and benefited from privileges that he derived from his 
relationship to a foreign country.  Even if I accept his characterization of the privileges as minor, 
and accept the speculative nature of their future use, these privileges are clearly of value to him.  
When asked to relinquish the documents that bestowed those privileges, he refused.  Although at 
the July 2009 PSI he stated he was willing to relinquish the cards, at that point he was unable to 
obtain information regarding the procedures for relinquishing them.  By the time of the hearing, 
he had learned how he could relinquish the documents, but had also learned that doing so would 
also invalidate the documents, and consequently the privileges for the rest of his family, and he 
was unwilling to cause their privileges to be curtailed.  I do not challenge his significant 
attachment to the United States, as he has spent half of his life here, obtained his graduate 
education here, and married a United States citizen, and his sister and parents have settled here as 
well.  But in the end, I must recognize that his actively seeking and enjoying privileges granted 
to him by his country of origin demonstrates that the individual’s loyalties may be divided 
between the United States and the foreign country.  Any doubt regarding an individual’s 
eligibility for an access authorization must be resolved against the individual and in favor of 
protecting national security.  10 C.F.R. § 710.7(a); see also Department of Navy v. Egan, 484 
U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the side of 
denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 
(1991) (strong presumption against the issuance of a security clearance).   Consequently, I find 
that the individual has not fully mitigated the LSO’s concerns under Guideline C. 
 
VI. Conclusion 
 
As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8(l) on the 
basis of derogatory information it received regarding the individual.  For the reasons I have 
described above, I find that the individual has not sufficiently mitigated all of the security 
concerns raised in this case.  I therefore cannot find at this time that granting an access 
authorization to the individual would not endanger the common defense and security and would 
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be consistent with the national interest. Accordingly, I have determined that the individual’s 
application for access authorization should be not granted.  The individual may seek review of 
this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  March 19, 2010 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.  
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Name of Case:          Personnel Security Hearing

Date of Filing:                      November 12, 2009             

Case Number:                       TSO-0850

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”)

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear

Material.” 1 For the reasons set forth below, I conclude that the individual should not be granted a

security clearance at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was issued a security

clearance in connection with that employment. Based on the individual’s lengthy history of financial

difficulties, including collection accounts, property in foreclosure, unpaid child support and taxes,

and a 1993 Chapter 13 bankruptcy, his security clearance was suspended in 2008. His case was then

placed in administrative review in order to provide the individual an opportunity to address the

DOE’s serious concerns regarding his continued eligibility for access authorization. In January 2009,

after his clearance was suspended, the individual filed a Chapter 7 bankruptcy petition. In March

2009, DOE security received a termination statement submitted on the individual’s behalf.

Subsequently, the individual’s employer informed the DOE that the termination statement was
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submitted in error, that the individual was still employed, and that he was on “administrative leave.”

The individual was then required to apply for reinstatement of his clearance in order for the

administrative review process to continue.

He did so, and in a letter dated September 30, 2009, hereinafter referred to as “the Notification

Letter,” DOE security informed the individual of its concerns regarding his eligibility for access

authorization and the reasons for those concerns. The Notification Letter also informed the

individual that he was entitled to a hearing before a Hearing Officer in order to resolve the

substantial doubt concerning his eligibility for a security clearance. The individual requested a

hearing on this matter. The LSO forwarded this request to the Office of Hearings and Appeals, and

I was appointed the Hearing Officer. The DOE introduced 24 exhibits into the record of this

proceeding. The individual introduced seven exhibits, and presented the testimony of his former

union representative, two former co-workers, and his wife, in addition to testifying himself.  

II. THE NOTIFICATION LETTER AND THE ASSOCIATED SECURITY   

      CONCERNS

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraph (l) of the criteria for eligibility for access to classified matter or special nuclear

material set forth at 10 C.F.R. § 710.8.  

Under Criterion (l), information is derogatory if it indicates that the individual has engaged in

unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable or

trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,

exploitation or duress which may cause him to act contrary to the best interest of the national

security. Under this criterion, the Letter cites the individual’s lengthy history of severe financial

difficulties,  and his statements in numerous Personnel Security Interviews (PSIs) and Letters of

Interrogatory (LOIs) concerning those difficulties. 

In a PSI conducted on April 15, 1992, the individual acknowledged that he had two collection

accounts, three delinquent accounts, a foreclosure, and a garnishment of his wages for child support.

He admitted that he bought whatever he wanted, and that his problems were the result of bad money

management. He said that his wife was responsible for handling their finances, and he indicated that

he would not need to file for bankruptcy because in the future, he would pay his debts on time. 

In a PSI conducted on May 4, 1993, the individual admitted that a lien for non-payment of taxes was

placed against him by a state in which he used to reside in the amount of $434.87. He also admitted

to still having two delinquent accounts and two collection accounts. He again stated that his wife

handled their finances, and blamed her for the lien having been placed against them. The individual

was informed of the DOE’s security concerns involving financial irresponsibility and that such

behavior could jeopardize his security clearance. The individual represented that he was attempting

to put his financial affairs in order. 
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In 1993, the individual filed for bankruptcy under Chapter 13 of the federal bankruptcy laws.

According to the Notification Letter, following the bankruptcy, he accumulated five more unpaid

collection accounts totaling $1,243 and five delinquent accounts totaling $5,805. In his June 17,

1998, response to an LOI, the individual stated that he was not aware of three unpaid collection

accounts because his wife was responsible for not paying the bills. 

In a PSI conducted on June 22, 2000, the individual admitted owing the IRS approximately $8,000,

having three unpaid collection accounts totaling $1,140, and delinquent child support payments in

the amount of $530. He again blamed his wife for the couple’s financial problems. However, he

acknowledged the DOE’s concerns regarding financial irresponsibility, and stated his intention to

pay off his debts, not incur further debts, and to handle the couple’s finances in the future. 

During a June 11, 2001, PSI, the individual stated that he owed the IRS approximately $10,000 for

1998 back taxes, had two unpaid collection accounts totaling $1,085, and delinquent accounts

totaling $520. He persisted in blaming his spouse for these problems. 

Despite having previously told the DOE that he was going to take over his family’s finances, during

his October 14, 2008, PSI, the individual continued to blame his wife for the couple’s ongoing

financial problems. He admitted, though, that he was lazy with his finances and did not check the

mail for bills. He further admitted to having had two collection accounts totaling $262, a delinquent

account in the amount of $2,326, another lien for non-payment of state taxes, and to having another

foreclosure proceeding initiated against him for non-payment of his mortgage. Finally, after his

clearance was suspended because of these financial problems, on January 7, 2009, the individual

filed for bankruptcy under Chapter 7 of the federal bankruptcy laws for the amount of $165,639.25.

At the hearing, the individual did not deny having incurred these debts, or that they had, at one time,

been delinquent. He testified, however, that some of them had been paid off at the time of the PSIs

during which they were discussed. Hearing Transcript (Tr.) at 88-92. This derogatory information

amply justifies the DOE’s invocation of criterion  (l), and raises significant security concerns. Failure

or inability to live within one’s means, satisfy debts, and meet financial obligations may indicate

poor self-control, lack of judgement, or unwillingness to abide by rules and regulations, all of which

can raise questions about an individual’s reliability, trustworthiness, and ability to protect classified

information. See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified

Information, The White House (December 19, 2005), Guideline F.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring the individual’s

security clearance would compromise national security concerns. Specifically, the regulations

compel me to consider the nature, extent, and seriousness of the individual’s conduct; the

circumstances surrounding the conduct; the frequency and recency of the conduct; the age and
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maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of

the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Mitigating Evidence

The testimony and other evidence presented at the hearing establishes that the individual has

generally behaved in a financially responsible manner since his January 2009 Chapter 7 bankruptcy,

a period of approximately one year as of the date of the hearing. The individual’s wife testified that

most of their bills are now paid automatically from her husband’s checking account. The only

payments that are not made in this manner are those for their still-overdue federal and state taxes,

and for their mortgage. Tr. at 59-60. Although she used to handle all of their finances, she said, now

they handle them together. Tr. at 61. 

The individual’s wife also discussed their January 2009 bankruptcy. She stated that they declared

bankruptcy after the individual lost his job when his clearance was suspended in the latter part of

2008. Although most of their debts were discharged in the bankruptcy, she estimated their current

total debt at “less than $200,000,” including their mortgage. Tr. at 67. The couple also took some

money management classes. These courses helped them to formulate a budget and to distinguish

between necessities and things that they could do without. Id. The individual’s wife further testified

that, after formulating their budget, they realized that their monthly income exceeded their monthly

expenses (not including groceries, gasoline, and incidental expenses) by approximately $2,100. Tr.

at 68-70. She estimated that they spend between four and six hundred dollars per month on groceries

and gasoline, and she said of the remaining money that “usually he keeps it or I keep it.” Tr. at 71-72.

She added that they do have a savings account, but that it doesn’t have any money in it, and that they

do not have an emergency fund. Tr. at 72, 79. They do not have any bills that are currently overdue,

she stated, nor do they currently have any accounts that have been referred to a collection agency.

Tr. at 73. The two of them have agreed that they will no longer make major purchases without

discussing it with the other spouse. Another difference between their behavior now and in the past,

the individual’s wife testified, is that the individual now realizes that he cannot “just go out and buy

things” without considering how it would affect their finances. Tr. at 80. She concluded that she is

no longer concerned about their ability to meet their financial obligations. Id. 
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The individual testified that, in addition to the money management courses, he and his wife read

books on financial planning, and that this is where they got the ideas to have their bills paid

automatically and to formulate a budget. Tr. at 83. What got the two of them in trouble, he added,

was his belief that he could get anything that he wanted, whether he had the money or not, and then

work “four or five days” of overtime to pay for it. Id. 

The individual then talked about his tax problems. He said that he has “always” had tax problems

because he has not had a sufficient amount withheld from his paycheck. Tr. at 92. He still owes

approximately $33,000 in unpaid federal taxes, which he is paying off at the rate of $521 per month,

and an unspecified amount of state taxes, for which he is making monthly payments of $200. Tr. at

92-93. He testified that it did not occur to him, until recently, to change his deductions so that a

sufficient amount of money could be withheld from his pay to satisfy his tax obligations. That

change has now been made. Tr. at 94. 

Next, the individual testified about his mortgage. He stated that he was in the process of negotiating

a loan modification with his previous mortgage holder when the note was sold. During the process

of negotiating a modification with his previous lender and then with the new mortgage holder, the

individual said, he was instructed to withhold his mortgage payments. Tr. at 74. Consequently, as

of the date of the hearing, he had not made a mortgage payment since October 2008. Tr. at 100. He

was further informed that the missed payments would be added to the end of the term of the loan.

Id. However, because he was able to find a job after his clearance was suspended and his previous

employment terminated, the loan modification will not take place, and he has been instructed to

resume making his mortgage payments in February 2010. Tr. at 74. The individual is confident that

he will be able to make his house payments in a timely manner, and meet his other financial

obligations. Tr. at 96. 

The individual then discussed other issues relating to his current and past finances. He stated that

he is up to date on all of his payments. Tr. at 111. He previously got into trouble meeting his

financial obligations because he knew that, in his prior job, he could miss some payments and then

work enough overtime to bring any delinquent accounts current. Tr. at 112. In contrast to his earlier

statements, he admitted that he, and not his wife, was primarily responsible for his financial troubles.

Tr. at 114. Because of this realization and the measures that he and his wife have instituted, his

financial situation is the best that it has ever been, and this Administrative Review process has been

just the “wake-up call” he needed to get his affairs in order. Tr. at 114-115. He further stated that he

will continue having his bills paid automatically, and that he will continue to desist from the kind

of “spur of the moment” purchases that got him in trouble in the past. Tr. at 115. Finally, he

discussed the difference in salary between his current position and the one that he lost when his

clearance was suspended. Despite making approximately $1,600 per month less now than previously,

he testified that he should be able to continue to meet his financial obligations. Tr. at 128-129. 

B. Analysis

As admirable as the measures now instituted by the individual and his wife are, I do not believe that

one year of generally-responsible financial behavior is sufficient to compensate for the individual’s

history of financial irresponsibility over at least 18, and perhaps as many as 25 years. DOE Ex. 3 at
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3. In seven PSIs and two LOIs over the past 18 years, the individual described a pattern of poor

financial practices, including spending money before he had earned it, failing to budget properly,

inattention to the couple’s responsibility to pay bills in a timely fashion, and failing to have a

sufficient amount withheld from the individual’s salary for tax purposes. These practices have led

to two bankruptcies, two foreclosure proceedings, delinquent child support, unpaid federal and state

taxes, and numerous delinquent and collection accounts. The individual testified that this

Administrative Review proceeding has served as a “wake up call,” and that he will continue to

behave in a responsible manner with regard to money. Yet, during many of the PSIs, he was

informed of the DOE’s specific security concerns regarding financial irresponsibility, and he

promised to develop more sound financial habits. He and his wife even took a financial management

course after their first bankruptcy in 1993. DOE Ex. 21 at 20. However, despite these warnings, his

repeated assurances, and this course, he continued to engage in financially irresponsible behavior.

Given his lengthy pattern of poor money management, 12 months of generally-sound financial

behavior is insufficient to convince me that the chances of a return to his previous behavior are

acceptably low. 

Furthermore, although the individual’s money management has improved markedly, there are still

some aspects of his financial situation that are cause for concern. First, the individual is still in a

substantial amount of debt, owing approximately $33,000 in unpaid federal taxes as of the date of

the hearing, and an undetermined amount of state taxes. Second, although the individual and his wife

testified that since the latest bankruptcy, their monthly income has exceeded their monthly expenses

by an average of at least $2,000 (largely due to not having had to pay a house note), they could not

clearly explain what happened to these excess funds. Tr. at 68-72;102-112. What is clear, however,

is that the money has not been used to fund a savings account or to create an emergency fund. Tr.

at 79. Finally, I am concerned that the individual’s new-found fiscal restraint may partly be a product

of his current, less lucrative employment. I am left to wonder whether the higher pay that could come

with a security clearance might lead to a return to the previous pattern of irresponsible behavior. For

the reasons discussed above, I find that the individual has not adequately addressed the DOE’s

security concerns under criterion (l).

V. CONCLUSION

After carefully considering all of the evidence in the record as outlined above, I conclude that the

individual has not demonstrated that granting him access authorization would not endanger the

common defense and security, and would be clearly consistent with the national interest.

Accordingly, I find that the individual should not be granted a security clearance at this time. The

individual may seek review of this Decision by an Appeal Panel under the procedures set forth at

10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: April 27, 2010
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   November 13, 2009 
 
Case Number:   TSO-0851 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to 
maintain a DOE access authorization.  See Exh. 1. 
 
In July 2007, the individual was arrested for Driving While Intoxicated (DWI) and 
sentenced to probation.  Exh. 12. at 2.  In October 2008 and June 2009, a Local Security 
Office (LSO) conducted Personnel Security Interviews (PSI) to address concerns arising 
from the arrest (2008 PSI, 2009 PSI). 
 
After the 2009 PSI, the LSO referred the individual to a DOE-consultant psychiatrist for 
a forensic psychiatric examination.  See Exh. 3.  In August 2009, the DOE-consultant 
psychiatrist diagnosed the individual with Alcohol Abuse.  Id. at 10; see also AMERICAN 

PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL 

DISORDERS 197-99, 212-214 (4th ed., text. rev., 2000) [DSM-IV-TR] (stating the criteria 
for Alcohol Abuse). 
 
In September 2009, the LSO issued the individual a Notification Letter advising him that 
it possesses reliable information that creates a substantial doubt about his eligibility to 
hold an access authorization.  In an attachment, the LSO explained that the derogatory 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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information falls within the purview of two potentially disqualifying criteria set forth in 
the security regulations at 10 C.F.R. § 710.8, subsections (f) and (j) (Criterion F and 
Criterion J).2 
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On November 16, 2009, 
the Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual represented himself.  He testified and called 
the following witnesses: his supervisor, his mother, and his girlfriend.  The LSO called 
the DOE-consultant psychiatrist.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
A. Criterion F 
 
In its Notification Letter, the LSO cited two allegations to support its Criterion F security 
concern: 
 

 After the individual’s 2007 arrest for DWI, he was placed on probation.  The 
terms of his probation required him to abstain from alcohol.  At an October 2008 
PSI, the individual stated that he complied with the terms of his probation.  At a 
June 2009 PSI, the individual admitted that he had violated the terms of his 
probation by consuming alcohol; and 

 
 In 2007, the individual had an accident while driving an all-terrain vehicle (ATV).  

At the June 2009 PSI, he stated that he did not consume alcohol prior to the 
accident.  At an August 2009 psychiatric evaluation, he admitted that he had 
consumed alcohol prior to the accident. 

 
Exh. 1. 
 
However, I initially find that the transcript of the October 2008 PSI does not support the 
first allegation: 
 
 [Personnel security specialist]: [W]as there any probation? 
 

[Individual]: [P]art of the probation [was] not to be 
around alcohol establishments, not to carry 
firearms and stuff like that. 

 
. . .  

                                                 
2  Criterion F relates to information that a person “has deliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire.”  10 C.F.R. § 710.8(f).  Criterion J relates 
to information that a person has “[b]een or is, a user of alcohol habitually to excess, or has been diagnosed 
by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  
Id. at § 710.8(j).   
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[Personnel security specialist]: [H]ave you complied with . . . staying away 
from the liquor –  

 
[Individual]:   Yeah. 
 
[Personnel security specialist]: – establishment[s] and the firearms? 
 
[Individual]:   Yeah. 

 
Exh. 6 at 11.   
 
The individual stated that part of his probation required him to avoid liquor 
establishments and firearms.  The personnel security specialist asked him if he avoided 
liquor establishments and firearms, and he stated that he had.  The personnel security 
specialist did not ask him if he had complied with the other terms of his probation, and 
the individual did not state that he had.  Therefore, he did not contradict his statement at 
the June 2009 PSI that he had violated the terms of his probation.  I find that the first 
allegation does not constitute derogatory information that raises questions about the 
individual’s honesty under Criterion F. 
 
I find that the second allegation constitutes derogatory information that raises questions 
about the individual’s honesty under Criterion F.  The allegation raises a concern because 
“Conduct involving . . . dishonesty . . . can raise questions about an individual’s 
reliability, trustworthiness[,] and ability to protect classified information.”  Guideline E, 
STEPHEN J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING 

ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION (1995) 7, available at 
http://www.fas.org/sgp/isoo/guidelines.pdf (last visited Sept. 24, 2009) [ADJUDICATIVE 

GUIDELINES].   
 
B. Criterion J 
 
In its Notification Letter, the LSO cited the following allegations to support its Criterion J 
security concern: 
 

 In 2003, the individual was intoxicated, arrested, and placed in detoxification; 
 

 In 2006 and 2007, the individual drove while intoxicated and was not caught.  In 
July 2007, the individual was arrested for DWI.  He continued to drink, which 
violated the terms of his probation; 

 
 In 2007, the individual consumed alcohol prior to an ATV accident; 

 
 In 2008, the individual completed court-ordered alcohol counseling, but he 

continues to drink; and 
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 In August 2009, a DOE-consultant psychiatrist diagnosed him with Alcohol 
Abuse and opined that he has not shown adequate evidence of rehabilitation and 
reformation.   

 
Exh. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s drinking under Criterion J.  The allegations raise a concern because 
“[e]xcessive alcohol consumption often leads to the exercise of questionable judgment or 
the failure to control impulses, and can raise questions about an individual’s reliability 
and trustworthiness.”  ADJUDICATIVE GUIDELINES at 10. 
 

III. Findings of Fact 
 
In high school the individual began drinking heavily.  Tr. at 32; Exh. 5 at 9, 40.  On July 
17, 2007 (at age 27), the individual was arrested for DWI, with a blood alcohol 
concentration of .08.  Tr. at 23; Exh. 9.  He was sentenced to one year of probation.  Exh. 
B at 8.  The individual satisfied the court’s requirements, including alcohol treatment, 
DWI school, use of an alcohol-sensitive vehicle ignition device, and community service.  
Id.  (The individual has not obtained any other counseling or treatment.  See tr. at 14.)  
The individual violated his probation by drinking.  Exh. 5 at 26. 
 
The individual has abstained from alcohol since July 5, 2009.  Tr. at 11, 91.  He does not 
have alcohol cravings.  Id. at 43, 91.  Nor does he keep alcohol in his home.  Id. at 39, 92.  
After work, he passes his time with alcohol-free activities, including caring for his 
daughters, welding, attending classes, caring for his livestock, and serving on a local 
school board.  Id. at 41, 48, 83, 91. 
 
During the June 2009 PSI, the individual willfully made the false statement that he had 
not consumed alcohol prior to his 2007 ATV accident.  Id. at 55-68.  He did not make his 
false statement upon the advice of counsel.  Id. at 67.  Nor did he make a prompt, good-
faith effort to correct his false statement.  See id. at 15; id at 67.   
 

IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting access authorizations indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of an access authorization).   
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A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 

 
V. Analysis 

 
For the reasons discussed below, I find that the individual has not presented evidence to 
resolve the LSO’s Criterion F and Criterion J security concerns. 
 
A. Criterion F 
 
At the hearing, the individual argued that at the June 2009 PSI, he did not falsely state 
that he did not drink before his ATV accident.  He testified that he did not recall that he 
had been drinking because the accident caused memory loss.  Tr. at 17, 55.  He said that 
he knew he had been drinking only because after the accident, other people told him that 
he had been drinking.  Id. at 61, 64. 
 
Guideline E of the Adjudicative Guidelines states that an individual may mitigate 
“Personal Conduct” by showing that: 
 

(a) the individual made prompt, good-faith efforts to correct his omission, 
concealment, or falsification before being confronted with the facts; 
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(b) the refusal or failure to cooperate, omission, or concealment was caused or 
significantly contributed to by improper or inadequate advice of authorized 
personnel or legal counsel advising or instructing the individual specifically 
concerning the security clearance process.  Upon being made aware of the 
requirement to cooperate or provide the information, the individual cooperated 
fully and truthfully;  

 
(c) the offense is so minor, or so much time has passed, or the behavior is so 

infrequent, or it happened under such unique circumstances that it is unlikely to 
recur and does not cast doubt on the individual’s reliability, trustworthiness, or 
good judgment; [or] 

 
(d) the individual has acknowledged the behavior and obtained counseling to 

change the behavior or taken other positive steps to alleviate the stressors, 
circumstances, or factors that caused untrustworthy, unreliable, or other 
inappropriate behavior, and such behavior is unlikely to recur. . . . 

 
ADJUDICATIVE GUIDELINES at 8-9. 
 
I find the individual’s arguments unpersuasive.  Regarding condition (c), the individual 
failed to show that memory loss caused him to neglect to tell the personnel security 
specialist that he had been drinking prior to his ATV accident.  At the hearing, the 
individual testified that he cannot recall specific details from the day of the accident.  Tr. 
at 56.  His PSI statements suggest otherwise.  He remembered where he was before the 
accident, what he was doing, who was present, and that he had not spoken to a particular 
neighbor.  Exh. 5 at 109, 116.  He also gave a remarkably detailed present-sense 
impression of how he crashed.  Id. at 116.  When the personnel security specialist noted 
that he was evading the question of when he crashed, he stated that he had trouble 
remembering because there are “so many dates and stuff” – not because he hit his head 
and suffered memory loss.  Id. at 111. 
 
Even if he had suffered memory loss, he testified that shortly after the accident, others 
told him that he had been drinking.  He was confronted with the fact that his accident was 
in 2007 and his PSI was in 2009.  Then he acknowledged that he knew the truth 
approximately two years before the PSI.  Tr. at 65-66.   
 
Regarding condition (a), the individual acknowledged that he made no prompt, good-
faith effort to correct his false statement.  Id. at 67.   
 
Regarding condition (b), the individual acknowledged that he did not make his false 
statement upon the advice of counsel.  Id. 
 
Regarding condition (d), the individual has not acknowledged that at the June 2009 PSI, 
he willfully made a false statement.  Id. at 63. 
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In the end, the individual provided no credible testimony to mitigate his deliberate 
falsification of information relating to his ATV accident. 
 
B. Criterion J 
 
 1. The Diagnosis of Alcohol Abuse 
 
In his report, the DOE-consultant psychiatrist opined that the individual met the  
DSM-IV-TR criteria for Alcohol Abuse.3  As support for the diagnosis, he stated that the 
individual met the following criteria:  
 

 In July 2007, he was arrested for DWI.  He was sentenced to probation from 
January 2008 to January 2009.  The terms of his probation required him to abstain 
from alcohol, but in November 2008 he drank (criterion 3); and 

 
 In August 2007, he drank prior to an ATV accident (criterion 2). 

 
Exh. 3 at 8-9. 
 
At the hearing, the individual acknowledged that he suffered from Alcohol Abuse at the 
time of his DWI, but argued that he no longer suffers from Alcohol Abuse.  See tr. at 19. 
 
After listening to the hearing testimony, the DOE-consultant psychiatrist testified that the 
individual no longer meets the criteria for Alcohol Abuse.  Tr. at 99.  The diagnosis 
“expire[d]” because more than a year has passed since the individual’s last alcohol-
related legal trouble.  Id. 
 
Even if an individual no longer meets the criteria for an alcohol diagnosis, he or she must 
still show adequate evidence of rehabilitation and reformation.   
 

                                                 
3 The DSM-IV-TR defines Substance Abuse as: 
 
A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as 

manifested by one (or more) of the following, occurring within a 12-month period: 
 

1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, 
or home;  

 
2) recurrent substance use in situations in which it is physically hazardous;  

 
3) recurrent substance-related legal problems; 

 
4) continued substance use despite having persistent or recurrent social or inter-personal 

problems caused or exacerbated by the effects of the substance; and 
 
B. The symptoms have never met the criteria for Substance Dependence for this class of substance. 
 
DSM-IV-TR at 199. 
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 2. Rehabilitation and Reformation 
 
The DOE does not have a set policy on what constitutes rehabilitation and reformation.  
The Hearing Officer makes a case-by-case determination based on the evidence.  To 
make my determination, I applied the Adjudicative Guidelines and the factors listed in 10 
C.F.R. § 710.7(c). 
 
Guideline G of the Adjudicative Guidelines states that an individual may mitigate an 
alcohol-related security concern by showing the following conditions: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur and does not cast 
doubt on the individual’s reliability, trustworthiness, or good judgment;  

 
(b) the individual acknowledges his or her . . . issues of alcohol abuse, provides 

evidence of actions taken to overcome this problem, and has established a 
pattern of . . . responsible use . . .; 

 
(c) the individual is a current employee who is participating in a counseling or 

treatment program, has no history of previous treatment or relapse, and is 
making satisfactory progress; [or] 

 
(d) the individual has successfully completed inpatient or outpatient counseling or 

rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of modified consumption or abstinence in accordance with 
treatment recommendations, such as participation in [AA] or a similar 
organization and has received a favorable prognosis by a duly qualified 
medical professional or a licensed social worker who is a staff member of a 
recognized alcohol treatment program. 

 
ADJUDICATIVE GUIDELINES at 11. 
 
I find that the individual has not shown any of the above conditions.  Regarding condition 
(b), the individual provided evidence that he has taken actions to overcome his problem.  
Objective medical tests were consistent with the individual’s testimony that he has not 
consumed alcohol since July 2009.  Tr. at 11, 113-114.  He does not keep alcohol in his 
home, and he has filled his time with alcohol-free activities.  Id. at 39, 41, 48, 83, 91, 92.  
He also testified that he does not go to bars and that he avoids people who drink.  Id. at 
43, 36.  He testified that his alcohol-related legal trouble has caused him financial strain.  
Id. at 49-50. 
 
However, his testimony suggests that he has not fully acknowledged his problem.  He 
does not feel that he needs treatment.  Id. at 19.  While on probation he drank because he 
felt that doing so “wasn’t like a big deal.”  Id. at 54-55.  The fact that the individual 
hasn’t followed-up on the DOE-consultant psychiatrist’s treatment recommendations 
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caused the DOE-consultant psychiatrist to testify that the individual “doesn’t realize how 
hard it is to stop drinking.”  Id. at 102, 103. 
 
Further, the individual’s inconsistent testimony prevents me from concluding that he has 
acknowledged his problem.  He waffled on whether he missed work due to a hangover.  
Id. at 28.  He was not sure whether he began drinking in high school.  Id. at 31.  When 
confronted with his PSI statements that he had began drinking in high school, he 
responded with a non-sequitur.  Id. at 33.  He testified that he had not made a particular 
decision to stop drinking, and then testified that he decided to stop after he lost his access 
authorization.  Id. at 20, 22. 
 
Regarding condition (c), the individual is not currently participating in a treatment 
program. 
 
Regarding conditions (a) and (d), the individual completed 24 hours of court-ordered 
treatment that he completed over 3 months.  Id. at 33.  His significant other and his 
mother support his sobriety.  Id. at 104, 105. 
 
However, the DOE-consultant-psychiatrist testified that the individual has a “moderate” 
chance of relapse because he does not have a year of abstinence and at least six more 
months of treatment.  Id. at 103, 110, 111, 117, 118.  Since he has abstained for six 
months, he is only “halfway there.”  Id. at 103.  For these reasons, the DOE-consultant 
psychiatrist persuaded me that the individual has not shown adequate evidence of 
rehabilitation and reformation.   
 
For these reasons, I find that the individual has not resolved the Criterion J security 
concern. 
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VI. Conclusion 
 
I found that the LSO has sufficient derogatory information to raise Criterion F and 
Criterion J security concerns.  After considering all the relevant information, favorable 
and unfavorable, in a comprehensive, common-sense manner, I found that the individual 
has not presented sufficient evidence to resolve the security concerns.  Therefore, I 
cannot find that restoring the individual’s access authorization will not endanger the 
common defense and is clearly consistent with the national interest.  Accordingly, I 
determined that the individual’s access authorization should not be restored.   
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.   
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 22, 2010 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                                April 8, 2010

                                                        

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      November 13, 2009             

Case Number:                       TSO-0852

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was issued a security

clearance in connection with that employment. As part of a routine reinvestigation in 2009, the

individual completed and signed a Questionnaire for National Security Positions (QNSP). On that

QNSP, the individual acknowledged having recently experienced serious financial problems,

including 10 delinquent accounts, due at least in part to gambling. DOE Exhibit (DOE Ex.) 10. The

Local Security Office (LSO) determined that this information raised serious security concerns, and

summoned the individual for an interview with a personnel security specialist in June 2009 in an

unsuccessful attempt to resolve those concerns. Subsequent to this Personnel Security Interview

(PSI), the LSO referred the individual to a local psychiatrist (hereinafter referred to as “the DOE
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psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist prepared a written report,

which set forth the results of that evaluation, and sent it to the LSO. After reviewing this report and

the rest of the individual’s personnel security file, the LSO determined that derogatory information

existed that cast into doubt the individual’s eligibility for access authorization. They informed the

individual of this determination in a letter that set forth the DOE’s security concerns and the reasons

for those concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification

Letter also informed the individual that she was entitled to a hearing before a Hearing Officer in

order to resolve the substantial doubt concerning her eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 13 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced 11 exhibits, and presented the testimony of a mental health counselor in

addition to testifying herself.  

II. THE NOTIFICATION LETTER AND THE ASSOCIATED SECURITY   

      CONCERNS

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (h) and (l) of the criteria for eligibility for access to classified matter or special

nuclear material set forth at 10 C.F.R. § 710.8.  

Criterion (h) defines as derogatory information indicating that the individual has an illness or mental

condition which, in the opinion of a psychiatrist, causes or may cause a significant defect in her

judgement or reliability. 10 C.F.R. § 710.8(h). As support for this criterion, the Letter cites the

diagnosis of the DOE psychiatrist that the individual suffers from Pathological Gambling, and his

finding that that condition has caused, and is likely to continue to cause, a significant defect in her

judgement and reliability. The letter also cites statements made by the individual indicating that (i)

during the period from 2006 to 2007, she was visiting a casino almost every day, sometimes losing

as much as $100 (from a bi-weekly take-home pay of about $800); (ii) her gambling has caused

severe financial problems and serious strains on her relationships with her husband and with her

daughter; (iii) despite these problems, she has continued to gamble one or two times a week,

typically losing $100 to $150 a visit; and (iv) she visited a casino, losing approximately $200, two

days before her psychiatric evaluation. 

Under Criterion (l), information is derogatory if it indicates that the individual has engaged in

unusual conduct or is subject to circumstances which tend to show that she is not honest, reliable or

trustworthy; or which furnishes reason to believe that she may be subject to pressure, coercion,

exploitation or duress which may cause her to act contrary to the best interest of the national security.

Under this criterion, the Letter cites the individual’s admissions that she has a long history of failing

to meet her financial obligations due to gambling, including slow pay accounts, collection accounts,

failure to file state and federal tax returns, bouncing checks on a monthly basis, and delinquencies

in her phone bill, car loan, doctor’s bills, utility bills and mortgage.   
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For the most part, the individual does not dispute these allegations. This derogatory information

adequately justifies the DOE’s invocation of criteria (h) and (l), and raises significant security

concerns. Failure or inability to live within one’s means, satisfy debts, and meet financial obligations

may indicate poor self-control, lack of judgement, or unwillingness to abide by rules and regulations,

all of which can raise questions about an individual’s reliability, trustworthiness, and ability to

protect classified information. Compulsive gambling is a particular concern because it is a mental

or emotional condition that can impair judgement, reliability or trustworthiness, and could lead to

financial crimes, including espionage. See Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information, The White House (December 19, 2005), Guidelines

F and I.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether restoring the individual’s security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Criterion (h)

Although the individual testified credibly that, as of the date of the hearing, she had not gambled for

approximately four-and-a-half months and had been receiving therapy from her mental health

counselor for approximately three months, Hearing Transcript (Tr.) at 63, 104, I find that she is not

currently demonstrating adequate evidence of reformation or rehabilitation from her gambling
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disorder. I base this finding primarily on the testimony of the two expert witnesses, the individual’s

counselor and the DOE psychiatrist. 

The individual’s counselor testified that he initially diagnosed the individual as being a “problem

gambler.” According to the counselor, problem gamblers are those “whose gambling has affected

their total life, . . . their family, their finances, their social life. Problem gamblers typically give up

all their relationships, they stop going to church, they stop going to social functions, they stop going

to family functions. And they find themselves in financial distress and major family disorder, maybe

looking at divorce, maybe having kids really concerned about . . . mom or dad being at the casino

all the time.” Tr. at 127. Pathological gamblers, he continued, have all of the symptoms of problem

gamblers, with additional symptoms including suicide attempts or ideation. Tr. at 127-128. After

working with the individual, he stated, he would conclude that she is more a problem gambler than

a pathological gambler. Tr. at 129-130. He admitted, though, that the individual met the criteria for

pathological gambling set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth

Edition-Text Revision (DSM-IV-TR) at the time of her evaluation by the DOE psychiatrist, and that

she still meets those criteria today. Tr. at 130. Currently, the individual’s gambling disorder is in

remission, he added, and that as long as she stays in therapy and continues to work at her recovery,

her “chances of staying gambling-free” are very good. Tr. at 132-133. He further concluded that an

additional eight months of therapy and abstention from gambling (for a total of one year) would be

needed for the individual to demonstrate adequate evidence of reformation or rehabilitation. Tr. at

141. “That would be about a year that she’s been in [treatment]. And if she can stay gambling free

for a year, . . . I think that her chances of not going back are excellent.” Tr. at 141. 

In his report, the DOE psychiatrist diagnosed the individual as suffering from Pathological

Gambling, based on his application of the criteria for that condition set forth in the DSM-IV-TR.

DOE Exhibit (DOE Ex.) 7. In order to demonstrate adequate evidence of reformation or

rehabilitation, he concluded that the individual would have to participate in an outpatient gambling

treatment program for a minimum of one year, and abstain from all gambling activity during that

period. DOE Ex. 7 at 8. After examining the exhibits presented by the individual and listening to the

testimony of the individual and her counselor, the DOE psychiatrist testified that he had seen nothing

that would cause him to alter his diagnosis or his treatment recommendation. Tr. at 154. He said that

he had no reason to doubt the individual’s testimony that she had refrained from all gambling activity

for four months, but that this meant that she was only in the early stages of her recovery. Tr. at 154-

155. 

I agree with the individual’s counselor and with the DOE psychiatrist that the individual’s claimed

four months of abstinence from gambling is insufficient to demonstrate adequate evidence of

reformation or rehabilitation. As an initial matter, the individual has unsuccessfully attempted to stop

gambling on several occasions in the past. Tr. at 75. Moreover, the individual lives in close

proximity to a casino, and essentially has to drive by it every day on her way to work. Tr. at 136.

Given these factors, I believe that her chances of relapsing into gambling are still unacceptably high

at this early stage of her recovery. The individual has not adequately addressed the DOE’s security

concerns under criterion (h). 

B. Criterion (l)
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At the hearing, the individual also testified about the current state of her finances. She stated that she

had not yet filed her 2006 federal tax return, because she could not afford to pay a tax preparer to

perform the task. She explained that, because she is no longer gambling, she now has the necessary

funds, and that the 2006 return will be filed with her 2009 federal taxes. Tr. at 21-26. 

She also discussed the current status of eight delinquent accounts that she disclosed on her March

2009 QNSP. DOE Ex. 10. Of those eight accounts, she has been able to establish and maintain a

payment plan for four of them. She established a payment plan regarding a fifth account, but was

unable to maintain the payment schedule. There are no payment plans for the remaining three

accounts, and the individual is not even aware of how much she owes on one of these accounts. She

testified that it is her intent to establish payment plans for all of the accounts and eventually pay off

all outstanding debts. However, because of the minimal payments she is currently able to make, this

payment process will take “quite a while.” Tr. at 27-55. She further testified that her phone bill is

currently past due, that she has repeatedly been unable to pay her mortgage on time, and that she has

not sought the services of a debt counselor. Tr. at 56-62. 

I find that substantial security concerns continue to exist regarding the individual’s finances. As of

the date of the hearing, the individual had not filed her 2006 federal tax return, nor was she aware

of the total amount of her indebtedness, or of when she would be able to fully pay her debts. Tr. at

21, 38, 52. Her inability to maintain the payment schedule for one of her delinquent accounts and

her repeated inability to make timely mortgage and utility payments are evidence of serious, and

continuing, financial difficulties. Moreover, I am concerned that if the individual was to suffer a

relapse into gambling, these difficulties would only be exacerbated. For these reasons, I conclude

that valid security concerns remain under criterion (l). 

V. CONCLUSION

After carefully considering all of the evidence in the record as outlined above, I conclude that the

individual has not demonstrated that restoring her access authorization would not endanger the

common defense and security, and would be clearly consistent with the national interest.

Accordingly, I find that the individual’s security clearance should not be restored. The individual

may seek review of this Decision by an Appeal Panel under the procedures set forth at

10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: April 8, 2010



 
*  The original of this document contains information which is subject to withholding from 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  October 6, 2009 
 
Case Number:  TSO-0853 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the Individual) to hold an 
access authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 In this decision, I will consider whether, on the basis of the 
testimony and other evidence in the record or this proceeding, the Individual’s access 
authorization should be restored.  For the reasons discussed below, I have determined that the 
Individual’s access authorization should be restored.2 
 

I.  APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 

II. BACKGROUND 
 
 
The Individual is an employee of a contractor at a DOE facility.  DOE Exhibit (Ex.) 5. The 
Individual was granted a security clearance in August 2005. Ex. 3 at 2.  
 
In April 2009, the Individual tested positive for alcohol while reporting for duty at the DOE 
facility. Ex. 16. Two Breath Alcohol Tests (BATs) administered to the Individual indicated 
blood alcohol levels of 0.054 and 0.047.3 Ex. 15 at 3. After being notified of this incident, the 
Local Security Office (LSO) conducted a personnel security interview in May 2009 (2009 PSI) 
with the Individual to address the security concerns raised by the positive tests for alcohol. Ex 
21. The LSO also requested that the Individual be examined by a DOE-Contractor Psychiatrist 
(DOE Psychiatrist). Ex. 9. The DOE Psychiatrist issued an evaluative report in August 2009 
(Report) concerning the Individual. The Report concluded that the Individual suffered from 
Alcohol Abuse and that the Individual had not shown adequate evidence of rehabilitation or 
reformation. Ex. 9 at 17. Further, the DOE Psychiatrist opined in the Report that the Individual’s 
Alcohol Abuse could cause a significant defect in judgment and reliability. Ex. 9 at 17. 
 
Because neither the 2009 PSI nor the Report resolved the derogatory information associated with 
the Individual’s alcohol use, the LSO issued the Individual a letter stating that it was in 
possession of derogatory information that created a substantial doubt regarding the Individual’s 
eligibility for an access authorization. Ex. 1. Specifically, the Individual’s positive tests for 
alcohol, the DOE Psychiatrist’s diagnosis of Alcohol Abuse, as well as two prior alcohol-related 
citations, were identified as derogatory information under Criteria H and J of 10 C.F.R. Part 
710.4      
 
At the Individual’s request, I convened a hearing in this matter.  At the hearing, LSO presented 
one witness, the DOE Psychiatrist. The Individual offered her own testimony as well as that of a 
co-worker (Co-Worker), her current supervisor (Supervisor), her boyfriend (Boyfriend), and her 
current counselor (Counselor). The LSO submitted 23 exhibits (Exs. 1-23) for the record. The 
Individual did not submit any exhibits for this case.  
 

  III. FACTUAL FINDINGS 
 

                                                 
3 The Individual’s employer’s policy is that an employee may report to work only if his or her blood alcohol level is 
0.020 or less. Ex. 15 at 3. 
  
4 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J pertains to information indicating that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 
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The Individual has been employed by a DOE contractor since January 2005. Her employer 
requested that the Individual be granted a security clearance. Ex. 20. Pursuant to the Individual’s 
employer’s request, the LSO conducted a personnel security interview in August 2005 (2005 
PSI). In the 2005 PSI, the Individual confirmed that she had been arrested for Driving While 
Intoxicated in October 1997 (DWI) even though she had not listed the arrest in her application 
materials. Ex. 22 at 8-11.5  She also admitted that she had been cited by a State alcohol beverage 
agency in 1988 or 1989 for being in possession of an alcoholic beverage while still a minor. Ex. 
22 at 22-24. The LSO apparently mitigated its concerns arising from these alcohol-related arrests 
because it granted the Individual a security clearance shortly after the 2005 PSI. Ex. 5; Ex. 3 at 2. 
 
In April 2009, the Individual, after reporting for unscheduled work, was given a BAT as part of 
her employer’s normal procedure. Ex. 16 at 3. The first BAT indicated a blood alcohol level of 
0.054. Ex. 16 at 4. A second BAT taken approximately 15 minutes after the first indicated an 
alcohol level of 0.047. Ex. 16 at 4.  Since both results were over 0.02, the Individual was sent 
home and placed on administrative leave. Ex. 16 at 2. In June 2009, the Individual, pursuant to 
advice given to her by the facility’s Employee Assistance Program (EAP), entered an intensive 
outpatient treatment program (IOP) at an alcohol treatment facility. Ex. 10. 
 
After receiving a report regarding the Individual’s positive BAT, the LSO investigated the 
Individual to determine her continued fitness to hold a security clearance. As part of its 
investigation, the LSO conducted the 2009 PSI with the Individual. Ex. 21. In the 2009 PSI, the 
Individual stated that she had consumed two drinks containing vodka on the night prior to the 
positive BATs. Ex. 21 at 8. The Individual also stated during the 2009 PSI that the positive 
BATs might have been caused by having consumed a dietary supplement, Hydroxycut, or by a 
defect in the BAT instrument that was used to process her breath samples. Ex. 21 at 60, 62-63.  
 
Because the 2009 PSI did not resolve the security concerns arising from the Individual’s positive 
BATs, the LSO referred the Individual for an examination by the DOE Psychiatrist. In August 
2009, the DOE Psychiatrist issued her Report. Ex. 9. In the Report, the DOE Psychiatrist noted 
that her review of the Individual’s records and the information obtained in her interview with the 
Individual revealed that the Individual had several factors present in her life that would suggest 
the presence of an alcohol problem. The Individual had a history of problems in relationships, a 
history of alcohol use to excess, and a family history of addictive diseases. Ex. 9 at 16. Further, 
in the Report, the DOE Psychiatrist found that the Individual had been inconsistent in the 
recounting of various alcohol-related incidents and had sought to blame her positive BATs on 
her use of Hydroxycut, a dietary supplement which, in the opinion of the DOE Psychiatrist, 
could not have caused the positive tests. The Report noted that the Individual’s attitude, as 
reflected in her attempt to use her employee union to protect herself from the consequences of 
the positive BATs, indicated a “red flag” defensiveness which is a characteristic of individuals 
with alcohol use disorders. Ex. 9 at 16.  The Report concluded by finding that the Individual met 
a sufficient number of the criteria listed in the Diagnostic and Statistical Manual 4th Edition, 
Text Revision to be diagnosed as suffering from Alcohol Abuse. Ex. at 9 at 15-16. To 

                                                 
5 Because the charge was subsequently dismissed, the Individual did not believe that she needed to report the arrest.  
Ex.6 at 2.  
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demonstrate adequate evidence of rehabilitation, the Report stated that the Individual would have 
to continuing her treatment program and be abstinent from alcohol for at least six months. Ex. 9 
at 17. 

 
IV.   ANALYSIS 

 
The Criteria H and J concerns at issue in this case primarily arise from the Individual’s recent 
diagnosis of Alcohol Abuse and the DOE Psychiatrist’s finding that the Individual’s Alcohol 
Abuse is an illness that could cause a significant defect in judgment or reliability.  Excessive use 
of alcohol raises a security concern due to the heightened risk that an individual’s judgment and 
reliability may be impaired to the point that he or she may fail to safeguard classified matter or 
special nuclear material. See Personnel Security Hearing, Case No. TSO-0733 (July 13, 2009) 
(Criterion J case involving alcohol misuse). Excessive alcohol consumption often leads to the 
exercise of questionable judgment, unreliability, and failure to control impulses, and increases 
the risk of unauthorized disclosure of classified information due to carelessness. “Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information” issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Adjudicative Guidelines), at Guideline G.  Further, certain emotional, mental, and 
personality conditions can impair judgment, reliability and trustworthiness. Adjudicative 
Guidelines at Guideline I.  Given the Individual’s diagnosis of Alcohol Abuse, I find the LSO 
had ample grounds to invoke Criteria H and J. 
 
At the hearing, in an attempt to mitigate the security concerns associated with the incidents 
described above, the Individual provided testimonial evidence from various witnesses as to her 
job performance and the lack of any other alcohol-related incidents in her five years of 
employment at the facility. Additionally, the Individual testified as to her treatment for and 
rehabilitation from her Alcohol Abuse. She also offered testimony from her Counselor as to her 
current condition.  
 
As reflected in the testimony of the Co-Worker and the Supervisor, the Individual’s work record 
at the DOE facility is excellent with very few absences. Transcript of Hearing (Tr.) at 12 (Co-
Worker); Tr. at 19-20, 28 (Supervisor). Further, the Supervisor testified that he is unaware of any 
other alcohol-related work incident involving the Individual. Tr. at 25. The Co-Worker testified 
that during the five years the Co-Worker has known the Individual, he has only seen the 
Individual consume alcohol at two social events. At one of the events, the Individual consumed 
two beers and, at the other, he observed the Individual consume one beer. Tr. at 13. 
 
Since the positive BAT which led to the suspension of the Individual’s clearance, the Individual 
testified that she initially had some difficulty accepting that she had an alcohol problem. Tr. at 
60. However, she testified that she now accepts that she has an alcohol problem. Tr. at 59. In her 
testimony, she described how her change in attitude was facilitated by the information that was 
presented to her at the IOP. Tr. at 60. She related that she attended the IOP for three hours a day 
for four days a week from mid-June 2009 through mid-July 2009. Tr. at 64, 77-78. In her 
testimony, she stated that the IOP instructed participants in communication and coping skills for 
dealing with problems which might trigger alcohol misuse. Tr. at 64-65. The Individual testified 
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that she successfully completed the IOP program and currently attends a voluntary aftercare 
program which provides support to individuals through providing individuals an opportunity to 
meet once a week at the alcohol treatment facility. Tr. at 65-66. Her stated intention is to 
continue to attend the aftercare program. Tr. at 66. In his testimony, the Boyfriend, who lives 
with the Individual, confirmed the Individual’s participation in the IOP and the aftercare 
program. Tr. at 39, 49-50. The Counselor, who is a member of the staff of the facility where the 
Individual participated in the IOP, testified as to the Individual’s successful completion of the 
20-day, four-week IOP in July 2009, and to the Individual’s satisfactory participation in the 
aftercare program. Tr. at 96-98. 
 
While she was participating in the IOP, the Individual testified that she made the decision to 
indefinitely abstain from the consumption of alcohol. Tr. at 60.  The Individual also testified that 
she concluded that she can best avoid alcohol-related problems by abstaining totally from 
alcohol consumption. Tr. at 60. The Individual testified that her last consumption of alcohol was 
in July 2009. Tr. at 71. The Individual’s Boyfriend also testified that the Individual’s last 
consumption of alcohol was in July 2009, despite the fact that he currently keeps beer in their 
refrigerator. Tr. at 40-41.  
 
The Individual testified that additional individual counseling was not recommended by the 
treatment facility at the conclusion of the Individual’s IOP. Tr. at 67. Nonetheless, the Individual 
testified that she made the decision to receive additional counseling from the Counselor. Tr. at 
67.  She also testified that she has met with him four times since the conclusion of the IOP and 
that at their sessions they discuss issues in her life and her current progress with regard to 
maintaining an alcohol-free life style. Tr. at 68.  
 
In his testimony, the Individual’s Counselor, who holds a Masters Degree in Psychology and has 
extensive experience in treating persons with substance dependence disorders, attested to the 
nature of the Individual’s alcohol problem and the Individual’s progress with regard to her 
alcohol problem. He testified that he agreed with the DOE Psychiatrist’s diagnosis of Alcohol 
Abuse. Tr. at 97. He also testified that after the Individual completed the IOP, the Individual was 
given a recommendation that she participate in the aftercare program which the Individual has 
been doing. Tr. at 99. The Counselor also testified that the Individual sought individual 
counseling from him. Tr. at 99-100. The Counselor testified that the goal of his individual 
counseling of the Individual is to provide education and support regarding personal problems 
that might impact on the Individual’s use of alcohol. Tr. at  99-100. He further testified that the 
Individual is open and cooperative in their sessions and that she pays attention to any 
recommendations he makes. Tr. at 100. He also testified that, with regard to individuals suffering 
from Alcohol Abuse, he does not necessarily recommend abstinence but that after discussing this 
issue with the Individual she has chosen to remain abstinent. Tr. at 101.  The Counselor opined 
in his testimony that, based upon the Individual’s participation in the IOP and aftercare programs 
and their individual counseling sessions, he believes that the Individual’s prognosis is good and 
that she will either remain abstinent or, if the Individual decides to resume alcohol consumption, 
she will use alcohol appropriately.  Tr. at 100.  
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After having an opportunity to listen to all testimony, the DOE Psychiatrist provided an updated 
assessment of the Individual. While affirming the findings in her Report, the DOE Psychiatrist 
testified that the severity of the Individual’s Alcohol Abuse was “mild,” given that the Individual 
had not shown a long term pattern of alcohol-related problems. However, she testified that given 
a tendency of the Individual not to take responsibility for her alcohol use she believed abstinence 
for six months along with participation in a treatment program was necessary to demonstrate 
rehabilitation. Tr. at 115-16. Nonetheless, despite the fact the Individual has been abstinent for 
only five months as of the date of the hearing, the DOE Psychiatrist testified that she now 
believes that the Individual has demonstrated adequate evidence of rehabilitation regarding her 
Alcohol Abuse.  Tr. at 118-19. In making this finding, the DOE Psychiatrist testified that the 
Individual’s proactive efforts in pursuing individual counseling as well as her successful 
participation in her treatment programs was an important factor in arriving at her revised 
opinion. She also testified as to her belief that she is confident that the risk of the Individual 
relapsing into maladaptive alcohol consumption for the immediate foreseeable future is low. Tr. 
at 118. 
 
After reviewing all of the evidence before me, I find that the Individual has resolved the security 
concerns related to the diagnosis of Alcohol Abuse, the positive BATs, and the alcohol-related 
citations.  The two alcohol-related citations, the DWI and the citation for underage possession of 
alcohol, occurred 10 and 21 years ago, respectively, and are of an isolated nature. The one recent 
alcohol-related incident which led to the suspension of the Individual’s clearance is itself an 
isolated incident. Nonetheless, there is agreement by the DOE Psychiatrist and the Individual’s 
Counselor that the Individual suffers from Alcohol Abuse. Both the Counselor and the DOE 
Psychiatrist have expressed favorable opinions as to the sufficiency of the Individual’s treatment 
program and have both indicated that the risk that the Individual will resume a maladaptive 
pattern of alcohol use is low. I find the Individual’s testimony with regard to her current 
abstinence, her efforts in treatment, and her acceptance of the fact she has an alcohol problem to 
be credible.  The testimony of the Individual’s Counselor confirms the superior level of effort 
and progress the Individual has accomplished in the IOP and the aftercare program. I also find 
the DOE Psychiatrist’s opinion that the Individual has now demonstrated sufficient evidence of 
rehabilitation to be well supported. Consequently, I find that the Criteria H and J security 
concerns raised by the Individual’s diagnosis of Alcohol Abuse, the Individual’s positive BATs, 
and the two alcohol-related citations have been resolved.  
 

V.  CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H and J have been resolved. 
Given this finding, I conclude that restoring the Individual access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 



 -7- 
 
interest.” 10 C.F.R. § 710.7(a).  Consequently, I find that the Individual’s access authorization 
should be restored.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: February 3, 2010 
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*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
                                                               March 4, 2010 
  
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   November 13, 2009 
 
Case Number:   TSO-0854 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, I find that the individual’s access authorization should not 
be restored.  
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position 
that requires him to maintain a DOE access authorization.  See Ex. 1. 
 
In March 2009, the individual was arrested for domestic violence.  Ex. 3 at 3.  At an April 
2009 Personnel Security Interview (PSI), the individual disclosed a history of mental 
illness.  Based on the arrest and the mental illness, the Local Security Office (LSO) 
referred the individual to a DOE-consultant psychologist.  Id. 
 
In June 2009, the DOE-consultant psychologist diagnosed the individual with Bipolar I 
Disorder.  Ex. 9 at 7; see also AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND 

STATISTICAL MANUAL OF MENTAL DISORDERS 362, 368, 382-97 (4th ed., text. rev., 2000) 
[DSM-IV-TR] (explaining that Bipolar I Disorder and Bipolar II Disorder each feature 
depression; Bipolar II Disorder also features hypomania, while Bipolar I Disorder 
features mania). 
 
In September 2009, the LSO issued the individual a Notification Letter advising him that 
it possesses reliable information that creates a substantial doubt about his eligibility to 
hold an access authorization.  See Ex. 1.  In an attachment, the LSO explained that the 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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derogatory information falls within the purview of the potentially disqualifying criterion 
set forth in the security regulations at 10 C.F.R. § 710.8, subsection (h) (Criterion H).2 
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On November 16, 2009, 
the Director of the Office of Hearings and Appeals appointed me Hearing Officer, and I 
conducted the hearing.  The individual represented himself.  He testified and called the 
following witnesses: his psychiatrist, his girlfriend, and two co-workers.  The LSO called 
the DOE-consultant psychologist.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
In its Notification Letter, the LSO cited four allegations to support its Criterion H 
security concern: 
 

 In the 1980’s, the individual admitted himself to the hospital for treatment of his 
depression; 

 
 The individual has thought of suicide numerous times;  

 
 On two occasions, the individual was referred to the Employee Assistance 

Program following verbal conflicts with his supervisor.  He was most recently 
referred in early 2009; and 

 
 In June 2009, a DOE-consultant psychologist diagnosed the individual with 

Bipolar I Disorder and opined that it is an illness which causes or may cause a 
significant defect in judgment or reliability. 

 
Ex. 1. 
 
I find that these allegations raise a Criterion H security concern because “[c]ertain . . . 
mental . . . conditions can impair judgment, reliability, and trustworthiness.”  Guideline I, 
STEPHEN J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING 

ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION (1995) 13, available at 
http://www.fas.org/sgp/isoo/guidelines.pdf [ADJUDICATIVE GUIDELINES].   
 

III. Findings of Fact 
 
At the age of 20 or 21 (in the early 1980’s), the individual checked himself into a hospital 
because he felt depressed.  Ex. 13 at 76; Ex. 14 at 49; Tr. at 13.  At that time, he was 
diagnosed with Bipolar II Disorder.  See Ex. 14 at 48-49; Ex. 16 at 93; Tr. at 13.     
 

                                                 
2  Criterion H relates to “[a]n illness or mental condition . . . which, in the opinion of a psychiatrist or 
licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”  10 
C.F.R. § 710.8(h).   
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In 2007, the individual began seeing a psychiatrist, who also diagnosed him with Bipolar 
II Disorder.  See Ex. 14 at 48, 55; Tr. at 69.  The psychiatrist currently prescribes him 
medication, but does not provide psychotherapy.  Tr. at 78.  He adheres to his treatment 
plan, including taking his medications.  Id. at 30, 73, 91, 97. 
 
Depression last struck the individual in 2003.  Ex. 14 at 79; Tr. at 45.  It is now under 
control.  Ex. 14 at 57; Tr. at 45, 67. 
 
The individual’s hypomania is not under control.  It sometimes lasts for weeks or months.  
Ex. 14 at 76, 78; Tr. at 52.  His symptoms include inflated self-esteem, talkativeness, 
intensified goal-oriented activity, and irritability.  Tr. at 140.  (The individual has never 
suffered mania.  Id. at 39, 59, 62, 140.) 
 
The individual’s hypomania contributed to conflict with his estranged wife – it caused 
him to be “more insistent,” “tougher,” and “less patient” with her.  Id. at 47, 48.  It has 
also contributed to conflict with his co-workers – it causes him to be “a little bit more 
difficult to deal with.”  Ex. 14 at 77.  His hypomania contributed to his February 2009 
verbal reprimand, his poor April 2009 performance ratings, and his reputation for 
arrogance. 
  
The individual has not attempted suicide in over 20 years, and no longer thinks of 
suicide.  Id. at 62; Tr. at 88. 
 

IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting access authorizations indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of an access authorization).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
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is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, the Hearing Officer shall consider the 
following factors: witness demeanor and credibility; the authenticity and accuracy of 
documentary evidence; the nature, extent, and seriousness of the conduct; the 
circumstances surrounding the conduct, to include knowledge and participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time 
of the conduct; the voluntariness of participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavior changes; the motivation of the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  Id. at §§ 710.7(c), 
710.27(a)-(b).  The Hearing Officer will also consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 

 
V. Analysis 

 
For the reasons discussed below, I find that the individual has not resolved the LSO’s 
Criterion H security concern. 
 
A. The Diagnosis 
 
At the hearing, the individual’s psychiatrist and the DOE-consultant psychologist 
disagreed on whether the individual suffers Bipolar II Disorder.  They agreed that the 
individual suffers depression, but they disagreed on whether he also suffers hypomania.3  
Tr. at 62, 146. 

                                                 
3  The DSM-IV-TR provides the following criteria for a Hypomanic Episode: 
 
A. A distinct period of persistently elevated, expansive, or irritable mood, lasting throughout at least 

4 days, that is clearly different from the usual nondepressed mood. 
 
B. During the period of mood disturbance, three (or more) of the following symptoms have persisted 

(four if the mood is only irritable) and have been present to a significant degree:  
 

(1) inflated self-esteem or grandiosity 
(2) decreased need for sleep . . .  
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The individual’s psychiatrist believes that the individual only suffers Major Recurrent 
Depression.  Id. at 76, 79.  (In 2007, he had diagnosed him with Bipolar II Disorder, but 
he changed his diagnosis in September 2009.  Id.)  The individual’s psychiatrist has not 
observed the pressured speech, psychomotor agitation, and activities with high potential 
for consequences, which characterize hypomania.  Id. at 86.  His irritability is a symptom 
of his depression, not hypomania.  Id. at 74.  And his grandiosity and inflated self-esteem 
reflect his narcissistic personality, not hypomania.  Id. at 66, 69-70, 77.  (The individual’s 
psychiatrist does not know if hypomania caused the individual’s trouble at work.  Id. at 
71.) 
 
The DOE-consultant psychologist believes that the individual also suffers hypomania.  
For Criterion A, the individual’s history shows that he has had expansive, irritable moods 
lasting for four days.  Id. at 143, 165, 169.  For Criterion B, the individual exhibits self-
esteem or grandiosity (Item 1): he believes his technical judgment superior to that of his 
peers.  He also believes that his reprimand was unwarranted.  Id. at 143-44.  During the 
individual’s interviews with the DOE-consultant psychologist and at the hearing, he 
exhibited pressured speech (Item 3).  Id. at 144.  By procrastinating, he increased 
activities at the expense of his goals (Item 6).  Id.  For Criterion C, the individual stated 
that he had mistreated his wife.  Id. at 145.  For Criterion D, the individual and his 
witnesses described the individual’s argumentative behaviors.  For Criterion E, the 
episodes have not caused the individual marked impairment in social or occupational 
functioning, necessitated hospitalization, or included psychotic features.  Id. at E.  For 

                                                                                                                                                 
(3) more talkative than usual or pressure to keep talking 
(4) flight of ideas or subjective experience that thoughts are racing 
(5) distractibility . . .  
(6) increase in goal-oriented activity . . . or psychomotor agitation 
(7) excessive involvement in pleasurable activities that have a high potential for painful 

consequences. . . .  
 
C. The episode is associated with an unequivocal change in functioning that is uncharacteristic of the 

person when not symptomatic. 
 
D. The disturbance in mood and the change in functioning are observable by others. 
 
E. The episode is not severe enough to cause marked impairment in social or occupational 

functioning, or to necessitate hospitalization, and there are no psychotic features. 
 
F. The symptoms are not due to the direct physiological effects of a substance . . . or a general 

medical condition. . . . 
 
DSM-IV-TR at 368. 
 
In his report, the DOE-consultant psychologist had diagnosed the individual with Bipolar I Disorder, Most 
Recent Episode Unspecified.  Ex. 9 at 7.  He had concluded that a manic episode had been associated with 
the individual’s hospitalization.  Tr. at 140.  At the hearing, the DOE-consultant psychologist realized that 
that was not the case.  Because the individual had hypomanic episodes, the DOE-consultant psychologist 
changed his diagnosis to Bipolar II Disorder.  Id.; Id. at 153-54.  Bipolar II Disorder is an illness that may 
create a significant defect in judgment or reliability.  Id. at 163. 
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Criterion F, the episodes are not due to substance abuse or a general medical condition.  
Id. at 145-46. 
 
However, I find that the individual also suffers hypomania, and therefore Bipolar II 
Disorder.  First, the individual testified that he’s been treated for Bipolar II Disorder since 
his early 20’s.  Id. at 13.  He acknowledged suffering hypomania that lasted weeks and 
months.  Ex. 14 at 78; Tr. at 52. 
 
Second, his problems at work are characterized by hypomania.  In February 2009, he 
received a reprimand for reasons including “adversarial behavior.”  Ex. J at 1.  One of the 
individual’s managerial co-workers testified that only 1% of employees receive 
reprimands and that the reprimand was appropriate.  Tr. at 129, 131.  A second co-worker 
testified that other managers have also had problems with the individual.  Id. at 110.  In 
an April 2009 performance evaluation, his manager and peers criticized his judgment.  
Ex. H at 8.  The second co-worker also described the individual’s vanity – he “does not 
suffer fools well” and “does not hide his intelligence.”  Ex. H at 22; Tr. at 110, 112.  (The 
individual acknowledged that his hypomania includes inflated self-esteem.  Tr. at 40.)   
 
The individual attributed previous workplace problems to hypomania – he talked faster 
and was “more difficult to deal with.”  Ex. 14 at 77.  His recent workplace problems 
resemble his previous workplace problems.  The resemblance raises a reasonable 
inference that his recent workplace problems were also caused by hypomania. 
 
Third, the individual’s problems with his wife are characterized by hypomania.  He 
testified that hypomania may have caused him to be “tougher” and “more insistent” with 
her.  Tr. at 48.  These problems also resemble the workplace problems that the individual 
attributed to hypomania.  The resemblance raises a reasonable inference that his problems 
with his wife were also caused by hypomania.  
 
B. Rehabilitation and Reformation 
 
The DOE does not have a set policy on what constitutes rehabilitation and reformation.  
The Hearing Officer makes a case-by-case determination based on the evidence.  I 
applied the Adjudicative Guidelines and the factors listed in 10 C.F.R. § 710.7(c) to find 
that the individual has not shown adequate evidence of rehabilitation and reformation. 
 
Guideline I states that an individual may mitigate a security concern related to 
psychological conditions by showing the following conditions: 
 

(a) the identified condition is readily controllable with treatment, and the 
individual has demonstrated ongoing and consistent compliance with the 
treatment plan;  

 
(b) the individual has voluntarily entered a counseling or treatment program for a 

condition that is amenable to treatment, and the individual is currently 
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receiving counseling or treatment with a favorable prognosis by a duly 
qualified mental health professional; 

 
(c) recent opinion by a duly qualified mental health professional employed by, or 

acceptable to and approved by the U.S. Government that an individual’s 
previous condition is under control or in remission, and has a low probability 
of recurrence or exacerbation;  

 
(d) the past emotional instability was a temporary condition . . ., the situation has 

been resolved, and the individual no longer shows indications of emotional 
instability; [or] 

 
(e) there is no indication of a current problem. 

 
ADJUDICATIVE GUIDELINES at 13. 
 
Regarding condition (d), Bipolar II Disorder is not a temporary condition; the  
DOE-consultant psychologist testified that it recurs.  Tr. at 158. 
 
I find that the individual satisfies condition (a).  According to the expert testimony, 
Bipolar II Disorder may be controlled with medication.  See id. at 67-68.  Based on the 
evidence before me, I find that the individual complies with his treatment plan.  Id. at 73. 
 
However, I find that the individual has not satisfied conditions (b) and (c).  The 
individual’s psychiatrist and the DOE-consultant psychologist offered conflicting 
prognoses.  The individual’s psychiatrist testified that the individual is “doing fine.”  Id. 
at 67-68.  He testified that the individual is more stable than when he was arrested, has 
achieved distance from his wife, and is now in a supportive relationship.  Id. at 82. 
 
The DOE-consultant psychologist testified that relative to the population at large, the 
individual has a significant risk of suffering further symptoms.  See id. at 158, 190.  He 
has a low risk of hypomania, but a greater risk of “subclinical” symptoms, such as 
preferring his judgment to the judgment of his supervisor.  Id. at 155, 156.  Since the 
individual’s recent workplace trouble springs from his Bipolar II Disorder, I agree that 
the individual has a significant risk of suffering further symptoms. 
 
I also find that the individual has not satisfied condition (e).  Based on the  
DOE-consultant psychologist’s testimony that the individual has a significant risk of 
suffering further symptoms, I find that a problem exists. 
 
The DOE-consultant psychologist testified that to lower his risk of suffering further 
symptoms, the individual must have a minimum of one year of psychotherapy with 
reported improvement.  Id. at 163.  He must also conduct himself appropriately in the 
workplace and avoid misconduct in his private life.  Id. 
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Because the individual has not lowered his risk of suffering further symptoms, I find that 
the individual has not shown adequate evidence of rehabilitation and reformation from 
his Bipolar II Disorder. 
 

VI. Conclusion 
 
I found that the LSO has sufficient derogatory information to raise a Criterion H security 
concern.  After considering the relevant information, favorable and unfavorable, in a 
comprehensive, common-sense manner, I found that the individual has not presented 
sufficient evidence to resolve the security concern.  Therefore, I cannot find that restoring 
the individual’s access authorization will not endanger the common defense and is clearly 
consistent with the national interest.  Accordingly, I determined that the individual’s 
access authorization should not be restored.   
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.   
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 4, 2010 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
May  21, 2010 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case: Personnel Security Hearing 
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Case Number: TSO-0855 

 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization (“security clearance” or “clearance”) should not be granted at this time.    
      

I. Background 
 
The individual was hired by a Department of Energy (DOE) contractor in 2005, and DOE 
granted the individual a security clearance at the request of the contractor that year.   In 
January 2009, the local security office (LSO) received an incident report that the contractor 
had terminated the individual because he had tested positive for illegal steroids.  DOE 
terminated the individual’s clearance.   The individual then applied for a job with another 
employer, who requested in May 2009 that DOE reinstate the individual’s security 
clearance.  The LSO conducted a Personnel Security Interview (PSI) in July 2009, but that 
interview did not resolve the security concerns.  In September 2009, the LSO informed the 
individual how to proceed to resolve the derogatory information that had created a doubt 
regarding his eligibility for access authorization. See Notification Letter (September 29, 
2009).  The Notification Letter stated that the derogatory information regarding the 
individual falls within the purview of 10 C.F.R. § 710.8 (k) and (l) (Criteria K and L).  
 
DOE invokes Criterion K when a person has allegedly trafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances except as prescribed or administered by a physician or as otherwise 
authorized by Federal law.  10 C.F.R.  § 710.8 (k).  DOE invoked Criterion K because of the 
individual’s admission that he had used steroids in 2008 without a prescription even though 
he knew that such use of steroids was illegal.   
 
Criterion L is concerned with information in the possession of DOE that indicates that the 
individual has engaged in unusual conduct or is subject to circumstances which tend to 
show that he is not honest, reliable, or trustworthy or which furnish reason to believe that 
he may be subject to pressure, coercion, exploitation, or duress which may cause him to 
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act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).  The 
Notification Letter refers to the following derogatory information that raised concerns about 
the individual’s honesty, reliability and trustworthiness: (1) the individual used steroids  
despite signing a DOE Security Acknowledgment form certifying that he knew that the use 
of illegal drugs while in possession of a clearance could result in the loss of his clearance, 
and; (2) the individual used steroids despite signing a DOE Drug Certification certifying that 
he would not use illegal drugs while holding a DOE access authorization.  He knowingly 
violated the rules and polices of DOE and the contractor by illegally using steroids while he 
held a clearance, and he then resigned his employment after he had tested positive for 
steroids.   
 
In a letter to DOE Personnel Security on October 29, 2009, the individual exercised his right 
under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the 
individual testified on his own behalf and called three other witnesses.  DOE counsel called 
the individual as a witness.  The transcript taken at the hearing shall be hereinafter cited as 
“Tr.”  Various documents that were submitted by the parties during this proceeding 
constitute exhibits to the hearing transcript and shall be cited as “Ex.”  DOE exhibits are 
numbered, and the individual’s exhibits are lettered.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual’s 
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access authorization should not be granted at this time because I cannot conclude that 
such a grant would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 
 

A. Findings of Fact 
 

A DOE contractor hired the individual in 2005, and requested that DOE issue the individual 
a security clearance.  During his background investigation, the individual acknowledged 
occasional marijuana use in 1996-1997, and signed a drug certification in July 2005, 
promising DOE that he would not use drugs while holding a security clearance.  Ex. 8.  
DOE granted the clearance in July 2005.  Ex. 3. 
 
In 2008, the individual experienced soreness in his back and joints.  PSI at 56-57. Around 
July 2008, on the advice of an acquaintance who worked out at his gym, the individual 
ordered an over-the-counter steroid product online.  Id at 24-26, 55.    He injected the 
supplement into his leg every other day for three weeks, a total of approximately nine 
times.  Id. at 41-42, 56-57.  He stopped using the substance in August 2008, because he 
felt uncomfortable using steroids.  Id. at 41-43.  According to the individual, he never 
offered to sell steroids to anyone.1  At the time he used the steroids, he knew that they were 
illegal, but he used them because the contractor did not customarily test employees for 
steroid use.  Tr. at 52, 63-64.   
 
In December 2008, an anonymous caller telephoned the contractor with an allegation that 
the individual and another employee were taking steroids and that the individual had tried to 
sell steroids to her husband, a colleague of the individual.  Ex. 3; Ex. 4; Ex. 11; PSI at 21. 
The contractor interviewed the individual, who denied ever selling any steroid at work.  PSI 
at 22.  The individual also denied that he was currently using steroids.  Id. at 22-23; Tr. at 
56.  The contractor ordered the individual to take a drug test on December 30, 2008, and 
the results returned January 15, 2009, were positive for steroid use.  Id. at 27-36; Ex. 11 at 
2.  The individual resigned in lieu of termination on January 21, 2009.  Id at 1; Ex. 3; Ex. 4. 2 

  As a result of losing his job, the individual was forced to sell his house and almost all of his 
possessions, and move in with his parents.  Tr. at 53.  In May 2009, a prospective 
employer requested that DOE reinstate the individual’s clearance.  PSI at 8-9; Ex. 4; Ex. 
12.   
 

B. DOE=s Security Concerns 
 
Criterion K deals with the use of controlled substances.  Drug abuse may impair judgment 
and cause questions about the ability of an individual to comply with laws, rules and 
regulations.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 

                                                 
1 The LSO did not allege in the Notification Letter that the individual had sold drugs, and the agency did not 
adduce such evidence at the hearing.    
 
2 The colleague who was also alleged to have used steroids also tested positive and resigned from his 
employment with the contractor.  PSI at 28-29, 33-34. 
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Classified Information, Memorandum from Assistant to the President for National Security 
Affairs to Director, Information Security Oversight Office (December 29, 2005) (Guidelines), 
Guideline H, ¶ 24.  The individual’s abuse of steroids is well documented in the record, and 
validates the charges under Criterion K.   
 
As for Criterion L, the LSO alleges that the individual signed a security acknowledgment 
and a drug certification promising DOE that he would not use illegal substances while he 
held a security clearance.  Such behavior demonstrates an unwillingness to comply with 
rules and regulations which indicates that the individual may not properly safeguard 
protected information.  His dishonest conduct also raises questions about his reliability and 
trustworthiness.  See Guidelines, ¶ 15.  Thus, the security concern under Criterion L is also 
valid. 

 
C.  Hearing Testimony 
 

The individual testified at the hearing and also called three colleagues as character 
witnesses.  Tr. at 12-48.  All of the character witnesses described the individual as an 
honest and truthful person.  One of the witnesses has known the individual since childhood, 
and all witnesses described the individual’s steroid use as out of character.  One witness 
was a union official who questioned whether the individual actually injected a steroid. 3   
According to the official, the contractor did not customarily test its employees for steroids.  
The official testified that he was not sure whether the individual took steroids or an over-
the-counter supplement that metabolized into a steroid.  Tr. at 35-37.  All of the witnesses 
described the individual as a hard worker who got along with everyone in the workplace.  
They did not notice any of the changes associated with steroid use (e.g., anger, 
aggression, increased muscle) in his physical appearance or personality around the time 
that he took steroids.   
 
The individual testified that he used over-the-counter supplements, as did many other 
employees.  Id. at 50-51.  He ordered the steroids online at the suggestion of someone in 
his gym, but it did not alleviate his back pain. Id.  He admitted that he knew that the 
substance use was illegal.  Id. at 52, 64.  He consulted a website that stated that the use of 
the drug he ordered was illegal without a prescription. Tr. at 63.  He also knew that his 
employer did not customarily test for steroids.  Id. at 63.   He testified that he had no intent 
to use drugs in the future.  Id. at 60.  At the time of the drug use, he was not engaged, but 
married the following year.  Id. at 61.  His life is different now and he is living for his wife 
and the family that he hopes to have.  He is more mature, and talks to his parents about 
what happened.  Id. at 59.  He does not associate with the acquaintance who 
recommended the steroids, and has not seen him since.  Tr. at 67. 
 
 
 
 

                                                 
3 The official alleged that an employee of the laboratory that conducted the test informed him that there was no 
way to determine whether the individual had injected a steroid or an over-the-counter supplement that 
metabolized into a steroid.  Tr. at 35-37.  There was no documentary evidence or expert testimony to 
corroborate this contention. 



 
 

- 5 -

 
 

D. Mitigation of Security Concerns 
 

1. Criterion K – Drug Use 
 
According to the regulations, I must rely on the record and my observations at the hearing, 
and make a common-sense judgment on this matter as directed by 10 C.F.R. § 710.7(c).    
I have weighed several variables, including the circumstances surrounding the conduct, the 
potential for coercion, and the motivation for the conduct.  For the reasons set forth below, I 
find that he has presented sufficient evidence to mitigate the security concerns regarding 
his abuse of steroids.     
 
First, the individual’s drug use has been mitigated by his demonstrated intent not to abuse 
any drugs in the future.  Guideline H, ¶ 26 (b).  The individual no longer associates with the 
acquaintance that recommended the steroids, and no longer frequents the gym where they 
met.  Further, I am persuaded that the drug use was a very short-term and ill-advised 
response to a physical ailment.  See Guideline H, ¶ 26 (a)-(b).  This behavior is unlikely to 
recur because the individual has matured and changed his lifestyle.  He recently married a 
health care professional and credibly testified of the lesson he has learned from this 
incident.  He has strong relationships with his family and friends, and they are supportive of 
his abstinence.  See Ex. A.  Therefore, I conclude that the abuse is unlikely to recur.  See 
Guideline H, ¶ 26(a) (stating that security concern may be mitigated by behavior that 
happened under such circumstances that it is unlikely to recur).  Second, the concern is 
also mitigated by the length of time that the individual has abstained from the abuse of 
illegal substances.    There is credible evidence that the individual’s last use of any illegal 
substance was over 16 months prior to the hearing.  See Personnel Security Hearing, Case 
No. TSO-0625 (2008) (finding that 15 months of abstinence lends credence to testimony of 
individual that she does not intend to use drugs in future); Guideline H, ¶ 26(b)(3) (stating 
that security concern may be mitigated by an appropriate period of abstinence).4     
 
In summary, the individual has convinced me through his demeanor and testimony and that 
of his witnesses that there is little likelihood that he will use any illegal substance in the 
future.  Guideline H, ¶ 26 (a).  He has abstained from drugs for over one year, there is no 
evidence that he has ever suffered from substance abuse or dependence, and he has 
demonstrated his intent not to abuse drugs in the future.  Thus, I conclude that the 
individual has mitigated the Criterion K security concerns in the Notification Letter.   
 
 2.   Criterion L- Unusual Conduct 
 
The individual’s illegal use of steroids, especially while holding a security clearance, raises 
questions about his judgment, reliability, trustworthiness and honesty.  He also understood 
that his possession of a clearance prohibited such behavior.  Despite that knowledge, he 

                                                 
4 Even though the individual tested positive for steroids in December 2008, I am persuaded by the credibility of 
his testimony and that of his witnesses that he did not actually use steroids after August 2008 (16 months prior 
to the hearing) when he discontinued using the drug after a three-week period.   



 
 

- 6 -

used steroids on the advice of an acquaintance.  These are serious errors in judgment that 
cannot be minimized.   
 
The record contains some evidence that partially mitigates the Criterion L security 
concerns.  First, the individual has presented credible evidence that he has not used any 
illegal substance since August 2008 (16 months prior to the hearing). He does not 
associate with the person who recommended that he use steroids or with any other drug 
users.  All of the witnesses persuasively described the individual as honest, reliable and 
trustworthy.  See Personnel Security Hearing, Case No. TSO-0327 (2006) (stating that the 
Criterion L concern of using drugs while holding a security clearance cannot be resolved 
without resolution of the illegal drug use itself); Personnel Security Hearing, Case No. TSO-
0210 (2005) (finding that credibility of witnesses is a mitigating factor in security concern 
regarding the honesty of an individual who used drugs while holding a clearance).   
 
Second, I find that he has mitigated the security concerns relating to the possibility of 
blackmail.  The individual has presented evidence that supports a conclusion that he is not 
subject to pressure, coercion or blackmail regarding his use of steroids.  Guideline E, 
¶ 17(e).  The witnesses knew that the individual had used steroids, and that a positive drug 
test caused him to resign from his job and suffer serious financial hardship as a result.    
They described his honesty in confronting the major error in judgment that caused such a 
negative change in his life.  The witnesses described the individual as remorseful and 
greatly matured, and his demeanor and cooperation at the hearing support this testimony.  
Moreover, the individual has been honest throughout this proceeding in discussing his past 
activities and has not misrepresented or omitted any relevant information.  See Ex. 12 
(2009 QNSP); Ex. 15 (2009 PSI).   
 
However, although the individual’s honesty during the proceeding suggests that he will no 
longer employ the poor judgment that he exercised when he used steroids, I cannot find 
that the individual has fully mitigated the security concerns.  First, the individual admitted 
that he knew that the use of steroids was prohibited by law and that he had certified to DOE 
that he would not use illegal substances while he held a security clearance.  PSI at 46, 70.  
In fact, he used steroids only three years after he signed the drug certification.    He 
admitted that he did not think about the consequences of taking steroids, and he knew that 
his employer did not routinely test for steroids.  PSI at 46-48, 70.  This behavior suggests a 
disregard for regulations that presents an unacceptable security risk. 
 
Finally, the individual had the opportunity to admit his drug use in December 2008 when the 
contractor interviewed him about the allegation of drug use.  When asked if he was using 
steroids, the individual replied no because he had stopped using the drug four months 
previously.  Although technically correct, his answer was not the “full, frank and truthful” 
answer that reflects the level of honesty required of an individual who holds an access 
authorization.  Guideline E at ¶ 15.  The individual’s denial demonstrated an unacceptable 
lack of candor.  Id.  His last use of steroids was so recent that he should have 
acknowledged it during the interview.  His denial suggests that he was still trying to hide his 
illegal behavior despite the seriousness of the allegation of drug use.  Thus, I cannot 
conclude that the individual has fully mitigated the Criterion L concerns. 
 



 
 

- 7 -

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. ' 710.8 (k) and (l).  After a review of the record, I find that the individual has 
presented adequate mitigating factors to alleviate the security concerns under Criteria K but 
the security concerns of Criterion L have not been fully mitigated.  Under the criteria and 
the record before me, I cannot find that granting the individual=s access authorization would 
not endanger the common defense and security and would be consistent with the national 
interest.  Accordingly, I find that the individual’s access authorization should not be granted 
at this time.  Any party may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.   
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 21, 2010 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 13, 2009 
 
Case Number:  TSO-0856 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should be restored.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires him to hold a security clearance.  On March 16, 2009, the individual disclosed to the 
DOE that on March 13, 2009, he was arrested and charged with Driving Under the Influence.  
Exhibit (Ex.) 6.  In order to resolve questions arising from this incident, the local DOE security 
office (LSO) conducted a Personnel Security Interview (PSI or Ex. 4) with the individual in May 
2009.  The PSI did not resolve the concern and the LSO referred the individual to a DOE 
Consultant-Psychiatrist (DOE Psychiatrist) for a psychiatric evaluation. The DOE Psychiatrist 
evaluated the individual and memorialized his findings in a report dated July 29, 2009.  
(Psychiatric Report or Ex. 3).  Based on his findings, the DOE Psychiatrist concluded that the 
individual had been a user of alcohol habitually to excess and that he met the criteria for Alcohol 
Abuse, pursuant to the criteria set forth in the Diagnostic and Statistical Manual of Mental 
Disorders, 4th edition, Text Revised (DSM-IV-TR).  Id. at 8-9.  The DOE Psychiatrist opined that 
while the individual does not have a condition which causes, or may cause, a significant defect in 
his judgment or reliability, there is not yet adequate evidence of rehabilitation or reformation.  Id.   
 
On September 22, 2009, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold a 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
  



 - 2 -

security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of one potentially disqualifying criterion set forth 
in the security regulations at 10 C.F.R. § 710.8, subsection (j) (hereinafter referred to as Criterion 
J).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
Regulations by requesting an administrative review hearing.  On November 23, 2009, the 
Director of the Office of Hearings and Appeals (OHA) appointed me as Hearing Officer in this 
case.  I subsequently convened a hearing where the individual presented his own testimony and 
that of four witnesses: his brother, his supervisor and two of his friends.  The DOE Psychiatrist 
testified on behalf of the agency.  In addition to the testimonial evidence, the DOE submitted six 
exhibits into the record and the individual tendered none.3 
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites Criterion J as the sole basis for suspending the individual’s 
security clearance.  To support Criterion J, the LSO first cites the diagnosis of the DOE 
Psychiatrist that the individual has been a user of alcohol habitually to excess and has met the 
DSM-IV-TR criteria for Alcohol Abuse.  Ex. 1.  In addition, the LSO relates that (1) on March 
13, 2009, the individual was arrested and charged with Driving Under the Influence (DUI) with a 
blood alcohol concentration (BAC) of .25; (2) the individual admitted that he was intoxicated 
and had blacked out on the night of his arrest; (3) the individual admitted that he has blacked out 
approximately six times since 2002; and (4) the individual admitted that he has driven while 
intoxicated several times within a one-year period.   Id.  
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J.  The excessive consumption of alcohol itself 
is a security concern because that behavior can lead to the exercise of questionable judgment and 
the failure to control impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness. See Guideline G of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Revised Adjudicative Guidelines).  
The excessive use of alcohol also raises a security concern because of its intoxicating effect.  
“Because the use of alcohol at the very least has the potential to impair a user’s judgment and 
reliability, individuals who use alcohol to excess may be susceptible to being coerced or 
exploited to reveal classified matters.  These security concerns are indeed important and have 
been recognized by a number of Hearing Officers in similar cases.”  Personnel Security Hearing, 
Case No. VSA-0281 (2000).4   

                                                 
2  Criterion J relates to information that a person has “[b]een or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse.”  10 C.F.R. § 710.8(j). 

3 The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  Documents 
submitted by the individual shall be cited as “Ind. Ex.” 
   
4 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
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III. Findings of Fact 

   
The individual first consumed alcohol in his senior year of high school.  Ex. 4 at 21.  When he 
entered college, both the frequency and the amounts of alcohol that he consumed increased.  
Between the ages of 19 and 21, the individual “rarely” drank.  Id. at 31.  When the individual 
turned 21 in 2002, he began “sporadically” drinking beer when he got home from school.  Id.  
During his later college years, the individual would get “buzzed” by drinking three to four beers 
or up to four mixed drinks during a four to five hour period, twice a month.  Ex. 4 at 34-35.  The 
individual recalled that his last alcohol-induced blackout in college occurred in 2004.  Tr. at 113.   
 
Since graduation from college in 2005, the individual has been intoxicated “once or 
twice…maybe three” times a year.  Id. at 115-117.  On the evening of March 13, 2009, the 
individual went to a local restaurant with a group of friends.  Id. at 80-84.  He consumed “some” 
alcoholic beverages at the restaurant and then walked down the street to a second restaurant, 
where he and his friends consumed a “few more drinks.”  Ex. 6.  From that point, the individual 
could only recall the “end of the evening” when he and his friends had discussions about leaving 
the second restaurant.  Tr. at 106.  The individual attributed his memory loss to his partial 
blackout that night.  Id.  His last memory was of his sitting in the driver’s seat of his vehicle with 
lights flashing around him.  Id.   
 
Shortly after getting into his vehicle, the individual was observed by local police pausing for 
several minutes and then pulling away from a stop sign without his lights on.  Tr. at 126-127.  
The individual stated that he was pulled over because “it was apparent that I couldn’t drive.”  Id. 
at 127.  When the police officer observed the odor of alcohol on the individual’s breath, he asked 
that the individual perform a sequence of field sobriety exercises (FSEs).  Ex. 6.  The individual 
failed the FSEs and was subsequently arrested and charged with DUI.  Id.     
 

IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 

                                                                                                                                                             
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

V.  Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.   
 
After due deliberation, it is my opinion that the individual’s access authorization should be 
restored because I find that restoration would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific 
findings that I make in support of this determination are discussed below. 
 
A.  Diagnosis of Alcohol Abuse 
 
In the Psychiatric Report, the DOE Psychiatrist opined that the individual met the DSM-IV-TR 
criteria for Alcohol Abuse,5 without adequate evidence of rehabilitation or reformation.  Ex. 3 at 
8-9.  The DOE Psychiatrist explained in the Psychiatric Report how the individual met one of the 
four DSM-IV-TR criteria.  Id. at 6-8.  The DOE Psychiatrist noted that the individual engaged in 
recurrent alcohol use in situations where it was physically hazardous (e.g., driving an 

                                                 
5 The DSM-IV-TR defines Substance Abuse as: 
 
A.  A maladaptive pattern of substance use leading to clinically significant impairment or distress, as manifested by     
      one (or more) of the following, occurring within a 12-month period: 
      (1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, 
            or home; 
      (2) recurrent substance use in situations in which it is physically hazardous; 
      (3) recurrent substance-related legal problems; 
      (4) continued substance use despite having persistent or recurrent social or inter-personal 
           problems caused or exacerbated by the effects of the substance; and 
 
B.  The symptoms have never met the criteria for Substance Dependence for this class of substance. 
 
DSM-IV-TR at 199. 
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automobile).  Id. at 7.  In this regard, the individual acknowledged several times that within a 
one-year period he had driven an automobile under those circumstances (Criterion 2).  Id.  
Accordingly, the DOE Psychiatrist recommended that the individual achieve complete sobriety 
for a period of one year, continue his DUI-mandated classes and work with an Employee 
Assistance Program (EAP) Counselor to continue his on going education process with regard to 
Alcohol Abuse.  Id. at 9.      
 
The DOE Psychiatrist was present during the entire proceeding and affirmed his findings in his 
report that the individual suffered from Alcohol Abuse.  Tr. at 154.  In reaching his conclusion, 
he underscored the significance of the individual’s multiple alcohol-induced blackouts to support 
his opinion that the individual abused alcohol.  Id. at 158-159.  The DOE Psychiatrist explained 
that when the individual experienced a blackout, it was an indication that he had consumed 
excessive amounts of alcohol.  Id. at 160.  The DOE Psychiatrist also expressed concern that the 
individual has in the past, driven while intoxicated at least a few times a year.  Id. at 149-150.  
 
The individual disagrees with the DOE Psychiatrist’s diagnosis of Alcohol Abuse.  The 
individual maintained that he has “never had a history of drinking problems” and described 
himself as a “responsible” person with “stand-up character.”  Id. at 123.  He admitted, however, 
that on the night of his DUI arrest, he was “clearly drunk” and recalled consuming “six to eight 
ounces” of beer and “one shot” of liquor in addition to “sharing pitchers of beer,” all on an 
empty stomach.  Id. at 105; 135-136.  The individual explained that he has never combined rapid 
drinking with not eating and has “never been to the point where [he] wasn’t in control of [his] 
behavior.”  Id. at 105.     
 
After carefully reviewing the testimony and evidence in record, I find that facts in record support 
the DOE Psychiatrist’s diagnosis of Alcohol Abuse.  I reached this conclusion for several 
reasons.  First, the individual admitted to driving a vehicle after consuming alcohol.  Ex. 3 at 4; 
Tr. at 149-150.  The individual explained that while he has driven a vehicle “at times when he 
should not have” and when he was “at” the legal limit of .08, he never operated a vehicle when 
he was beyond it.  Id.  Second, the individual also admitted his excessive alcohol consumption 
and multiple alcohol-induced blackouts.  Id. at 113-118; 136-137; Ex. 3 at. 6; Ex. 4 at 36-46.  
Finally, the individual presented no evidence from a mental health professional to corroborate his 
lay opinion that he did not abuse alcohol.  In the end, after weighing all of the testimony and 
evidence, I am persuaded that the facts in record support the DOE Psychiatrist’s diagnosis of 
Alcohol Abuse. 
 
B.   Whether the individual is a User of Alcohol Habitually to Excess 
 
The phrase “user of alcohol habitually to excess” is not set forth in the Diagnostic and Statistical 
Manual of Mental Disorders, Fourth Edition, Text Revision as a formal psychiatric diagnosis, 
nor is it defined in the Part 710 regulations. However, OHA Hearing Officers have addressed the 
application of this phrase in numerous Decisions, and have defined it as properly applying to 
individuals who drink to intoxication as a customary practice or pattern.  See, e.g., Personnel 
Security Hearing, Case No. TSO-0793 (2009). 
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In the Psychiatric Report, the DOE Psychiatrist opined that the individual drank habitually to 
excess in the past because he had experienced approximately five to six blackouts since the age 
of 21.  Ex. 3 at 7.  The DOE Psychiatrist concluded that at the time of the psychiatric evaluation, 
the individual did not appreciate the seriousness of his drinking.  Id.  At the hearing, the DOE 
Psychiatrist underscored the significance of the individual’s DUI arrest in addition to the 
excessive amount of alcohol that the individual consumed prior to his arrest.  Tr. at 158-160.  
The DOE Psychiatrist noted that, as a younger man, the individual failed to distinguish between 
social drinking behavior and drunkenness.  Id. at 145.  According to the DOE Psychiatrist, this 
failure resulted in the individual’s drinking to excess.  Id. 
 
The individual acknowledges that he had, in the past, drank alcohol “to the point of excess.”  Id. 
at 12.  The individual testified that while he was in college, he drank to the point of intoxication 
“purely for fun and not [as] a conscious decision to get drunk.”  Id. at 119.  He recalled that 
twice a month during his college years, he would get “buzzed” by drinking three to four beers or 
up to four mixed drinks during a four to five hour period.  Ex. 4 at 34-35.  Except at the time of 
his DUI arrest, the individual had not experienced an alcohol-induced blackout since 2004.  Tr. 
at 113-114.  The individual testified that since he graduated from college in 2005, he has been 
intoxicated “once or twice…maybe three” times a year.  Id. at 115-117.   
 
The individual’s pattern of drinking falls within the range of consumption that OHA Hearing 
Officers have found to constitute habitual use of alcohol to excess.  See, e.g., Personnel Security 
Hearing, Case No. TSO-0393 (2006) (binge drinking all night on weekends once every two or 
three months found to constitute habitual use to excess); Personnel Security Hearing, Case No. 
TSO-0453 (2007) (drinking to intoxication once or twice per month found to be habitual use to 
excess).  The record in this matter indicates that the individual has experienced multiple alcohol-
induced blackouts, with his latest blackout occurring in March 2009, and has drunk to 
intoxication twice a month during his college years and at two to three times a year since 2005.  
Based on the evidence in record, I agree with the DOE Psychiatrist that the individual was a user 
of alcohol habitually to excess as of the date of the DOE Psychiatrist’s report.    
 
C.  Rehabilitation and Reformation 
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual's eligibility for access authorization. See Personnel Security Hearing, 
TSO-0430 (2007); Personnel Security Hearing, Case No. VSO-0244 (1999); Personnel Security 
Hearing, Case No. VSO-0154 (1997), Personnel Security Hearing, Case No. VSA-0154 (1998).  
Therefore, I must consider whether the individual has submitted sufficient evidence of his 
rehabilitation or reformation to resolve the security concerns raised by his diagnosis of Alcohol 
Abuse under Criterion J.  In the end, I must exercise my common sense judgment in determining 
whether an individual’s access authorization should be restored after considering the applicable 
factors set forth in 10 C.F.R. § 710.7(c).   
 
In the administrative review process, Hearing Officers accord deference to the expert opinions of 
mental health professionals regarding the issue of rehabilitation or reformation. See Personnel 
Security Hearing, Case No. TSO-0770 (2010), Personnel Security Hearing, Case No. TSO-0562 
(2008), Personnel Security Hearing, Case No. TSO-0462 (2007).  The DOE does not have a set 
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policy on what constitutes rehabilitation and reformation from an alcohol diagnosis, but instead 
makes a case-by-case determination based on the available evidence.  In this case, the DOE 
Psychiatrist recommended that the individual continue his DUI mandated classes, work with an 
EAP Counselor and maintain one year of sobriety to demonstrate adequate evidence of 
rehabilitation and reformation.  At the time of the hearing, the individual testified that he had 
almost completed a nine-month DUI program and had abstained from alcohol consumption since 
June 2009.6  Tr. at 127-130; 140.   
 
At the hearing, the individual explained that while he enjoyed having a “cold beer” after work, 
he can have “plenty of fun without drinking.”  Id. at 110; 121.  He maintained that he does not 
miss “getting drunk” and that he doesn’t want to be in the situation that he found himself in on 
the night of his DUI arrest.  Id. at 110.  The individual testified that he is a good, responsible 
person who realizes that he made a “stupid” mistake.  Id. at 122-124; 145.  He maintained that he 
does not have a drinking problem and that he could never let alcohol become destructive in the 
way it has to people that he has observed in his alcohol program.  Id. at 110; 122-124; 127-128; 
159.  He also valued taking care of his mother, paying his mortgage and having a good job.  Id. 
at 108; 112; 123-124; 128; 159.   
 
The individual presented the testimony of his younger brother, supervisor and two friends, who 
all describe the individual as an honest, responsible, hard-worker who has always been a 
“responsible drinker.”  Id. at 17; 50; 62; 67; 75; 78-79.  The individual’s brother and friends 
acknowledged that the individual has not consumed alcohol at functions where alcoholic 
beverages have been served.  Id. at 21-22; 26; 84-87; 92.  The individual’s witnesses further 
acknowledged that they have not seen the individual consume alcohol since June 2009 and that 
the individual can have fun without drinking.  Id. at 31; 36-37; 84-87; 97.   
 
Based on the testimony and evidence, the DOE Psychiatrist revised his opinion and concluded 
that there is now adequate evidence of reformation.  Id. at 162-163.  The DOE Psychiatrist noted 
that since the time of his DUI arrest, the individual has taken corrective actions by not drinking 
to excess and since June 2009, not drinking at all.  Id. at 145-146.  He further noted that in March 
2009, the individual broke the pattern of drinking alcohol habitually to excess and no longer 
abuses alcohol.  Id. at 158-160.  In this regard, the DOE Psychiatrist explained that Alcohol 
Abuse is a diagnosis that is valid at a particular point in time.  Id. at 153.   
 
In the Psychiatric Report, the DOE Psychiatrist recommended one year of sobriety to 
demonstrate adequate evidence of rehabilitation and reformation from Alcohol Abuse.  Ex 3 at 9; 
Tr. at 151.  At the time of the hearing, the individual had not consumed any alcoholic beverages 
for nine months.7  Id. at 140; 146-147.  While the DOE Psychiatrist would have preferred more 
time, he had not heard any evidence to suggest that the individual would not achieve one full 

                                                 
6 The individual testified that as terms of his “informal probation” he is required to complete a nine-month DUI 
program.  Tr. at 128; 130.  In the first phase of the program, the individual completed eight to ten education classes 
that were held once a week.  Id. at 128.  In the final phase of the program, the individual is required to complete 22 
two-hour group sessions.  Id.  At the time of the hearing, the individual testified that he had eight group sessions 
remaining.  Id.  The individual is also forbidden to drink to excess or drive with more than a .01 BAC for three 
years.  Id. at 130-132. 
 
7 The DOE Psychiatrist accepted June 9, 2009, as the beginning date of the individual’s sobriety.  Tr. at 146.   
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year of sobriety.  Id. at 151-152.  The DOE Psychiatrist further noted that he was impressed with 
the individual’s efforts and expressed confidence that the individual has the ability to control his 
future drinking.  Id. at 150-152; 156-157; 163.      
   
As for the individual’s rehabilitation, the DOE Psychiatrist opined that the individual’s DUI-
mandated courses may be sufficient because he did not think that the individual needed to 
complete a “formal” alcohol program.  Id. at 151; 157-158.  The DOE Psychiatrist was satisfied 
that the individual had learned from his mistakes.  Tr. at 147-149.  The DOE Psychiatrist also 
noted the individual’s effort in following through with his DUI classes and expressed confidence 
that the individual would continue “on the right track.”  Id. at 151-152.      
 
The record in this matter adequately supports the DOE Psychiatrist’s revised conclusions. The 
individual has acknowledged that he had, in the past, abused alcohol, provided evidence of his 
actions taken to overcome this problem and pursuant to the DOE Psychiatrist’s recommendation, 
established a pattern of abstinence.  See Mitigating Condition 23(b) of the Revised Adjudicative 
Guidelines; Tr. at 107; 141-142.  For these reasons, I agree with the DOE Psychiatrist that the 
individual has mitigated the concerns regarding his alcohol use. 
 

VI. Conclusion 
 
Based on the foregoing, I find that the individual has presented sufficient evidence to mitigate 
the Criterion J security concerns associated with his alcohol use.  Based upon the record before 
me, I find that restoring the individual’s access authorization would not endanger the common 
defense and security and would be consistent with the national interest. Accordingly, I find that 
the individual’s access authorization should be restored.  Any party may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  April 14, 2010 
 



*  The original of this document contains information which is subject to withholding from disclosure under 5 
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OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer's Decision 
 
Name of Case:           Personnel Security Hearing 
 
Date of Filing:                      November 16, 2009 
 
Case Number:           TSO-0857 
 
This Decision concerns the eligibility of XXXX XX (hereinafter referred to as “the individual”) 
for a security clearance under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” 1 For the reasons set forth below, I conclude that the Individual’s security clearance 
should not be restored at this time. 2   

 
I. BACKGROUND 
 
The Individual is employed by a Department of Energy (DOE) contractor.  The Individual has a 
long history of alcohol-related arrests.  From 1987 until March 1997, the Individual had a total of 
seven alcohol-related arrests.  After undergoing treatment for substance abuse in 1997 and 1998, 
the Individual began abstaining from alcohol use and began attending Alcoholics Anonymous 
(AA) meetings.  In 1999, the Individual was granted an DOE security clearance.  In 2006, the 
Individual was detained by police for detoxification.  On May 23, 2009, the Individual was 
arrested for Driving While Intoxicated (DWI).  At the time of this arrest, the Individual’s blood 
alcohol level was .19.  The Individual informed his management about this DWI and the local 
security office (LSO) was informed of this arrest.  The LSO summoned the Individual for an 
interview with a personnel security specialist on June 24, 2009.  
 
After this Personnel Security Interview (PSI), the LSO referred the Individual to a local 
psychologist (hereinafter referred to as “the DOE Psychologist”) for an agency-sponsored 
evaluation. The DOE Psychologist prepared a written report, setting forth the results of that 
evaluation, and sent it to the LSO.  Based on this report and the rest of the Individual’s personnel 
security file, the LSO determined that derogatory information existed that cast into doubt the 
Individual’s eligibility to hold a security clearance.  The LSO subsequently informed the 

                                                           
1 A security clearance is an administrative determination that an individual is eligible for access to classified matter 
or special nuclear material. 10 C.F.R. § 710.5.  
  
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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Individual of this determination in a letter that set forth the DOE’s security concerns and the 
reasons for those concerns.  I will hereinafter refer to this letter as the Notification Letter.  The 
Notification Letter also informed the Individual that he was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt concerning his eligibility to hold a 
security clearance.  The Individual requested a hearing on this matter.  The LSO forwarded this 
request to the Office of Hearings and Appeals, and I was appointed the Hearing Officer. The 
DOE introduced 11 exhibits into the record of this proceeding, marked as Exhibits 1 through 11, 
and presented the testimony of the DOE Psychologist.  The Individual introduced no exhibits, 
but presented the testimony of five witnesses, two counselors, his Alcoholics Anonymous (AA) 
sponsor, his supervisor, and his longtime companion, in addition to testifying himself.   
 
II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY CONCERNS 
 
A. The Notification Letter 
 
As indicated above, the Notification Letter included a statement of derogatory information that 
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information 
pertains to paragraphs (h), (j) and (l) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.   
 
Under Criterion H, information is derogatory if it indicates that an individual has an illness or 
mental condition which causes, or may cause, a significant defect in the individual’s judgment or 
reliability.  10 C.F.R. § 710.8(h).  Criterion J relates to derogatory information indicating that the 
individual “has been, or is, a user of alcohol habitually to excess, or has been diagnosed as 
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  As support for 
these criteria, the Notification Letter cites the diagnosis of the DOE Psychologist that the 
Individual suffers from alcohol dependence, and that this condition causes, or may cause, a 
significant defect in the Individual’s judgment or reliability.  The Notification Letter also relies 
on statements made by the Individual during the psychological evaluation and/or the PSI 
indicating that he was arrested or detained on at least nine occasions during the years from 1987 
to 2009 for offenses related to alcohol possession or use, including the following arrests: (i) May 
23, 2009, for DWI and Reckless Driving; (ii) January 2006, for Detoxification; (iii) March 18, 
1997, for Battery and Assault; (iv) May 17, 1996, for DWI, Open Container and Reckless 
Driving;  (v) April 26, 1996, for DWI; (vi) September 13, 1989, for Failure to Attend DWI 
School; (vii) March 24, 1989, for DWI, Reckless Driving and No Insurance; (viii) 1988, for 
Domestic Violence, and (ix) 1987, for DWI.  The Notification Letter also alleges that the 
Individual informed the DOE Psychologist that he had been arrested for Public Intoxication in 
January 2009, but the Individual indicates that he cannot recall that arrest.  The record does not 
contain any other evidence corroborating the DOE Psychologist’s Report on this issue. 
  
Under Criterion L, information is derogatory if it indicates that the Individual “has engaged in 
any unusual conduct or is subject to any circumstances which tend to show that [he] is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to 
pressure, coercion, exploitation or duress which may cause [him] to act contrary to the best 
interests of the national security. Such conduct include[s], but [is] not limited to, criminal 
behavior . . . .” 10 C.F.R. § 710.8(l).  As support for this criterion, the Notification Letter cites 
the ten alcohol-related arrests mentioned in the preceding paragraph.  In addition, the 
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Notification Letter contends that the Individual’s failure to report the alleged arrest for Public 
Intoxication in January 2009, during the June 24, 2009, PSI, raises additional concerns under 
Criterion L about the Individual’s honesty, reliability, and trustworthiness.     
 
B. The DOE’s Security Concerns 
 
The Individual generally does not contest the allegations set forth in the Notification Letter under 
Criteria H and J.  This derogatory information adequately justifies the DOE’s invocation of 
Criteria H and J, and raises significant security concerns.  Mental conditions that involve the 
excessive consumption of alcohol, such as alcohol dependence, often lead to the exercise of 
questionable judgment or the failure to control impulses, and can therefore raise questions about 
an individual’s reliability and trustworthiness.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, The White House (December 19, 
2005), (the Adjudicative Guidelines), Guidelines G and I. 
 
Criminal acts also create doubt about a person’s judgment, reliability and trustworthiness under 
Criterion L.  By their very nature, they call into question a person’s ability or willingness to 
comply with laws, rules and regulations.  Moreover, any intentional failure to provide full and 
accurate information to DOE security officials would raise significant doubts, under Criterion L, 
about a person’s honesty, reliability, and trustworthiness.  Adjudicative Guideline J.  
          
III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the 
relevant facts and circumstances, and make a “common-sense judgment . . . after consideration 
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, 
favorable or unfavorable, that has a bearing on the question of whether granting the individual a 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence 
of the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is for the purpose of affording an 
individual an opportunity of supporting his eligibility for a security clearance. 
10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 
security concerns, an individual must produce evidence sufficient to convince the DOE that 
granting or restoring a security clearance “will not endanger the common defense and security 
and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The regulations 
further instruct me to resolve any doubts concerning the individual’s eligibility for a security 
clearance in favor of the national security. 10 C.F.R. § 710.7(a). 
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IV. FINDINGS OF FACT AND ANALYSIS 
 
A. Mitigating Evidence 
 
At the hearing, the Individual attempted to demonstrate, through his testimony and that of his 
longtime companion, his Employee Assistance Program (EAP) Counselor, his EAP 
Psychologist, his supervisor, as well as his AA Sponsor, that he is currently exhibiting adequate 
evidence of rehabilitation or reformation from his alcohol dependence.   
 
The Individual testified that he has abstained from alcohol usage since May 23, 2009, the night 
of his last DWI.  Tr. at 58-59.  This testimony is supported by that of his longtime companion.  
Id. at 52.   The Individual testified that he had stopped using alcohol in 1999 because alcohol had 
made his life unmanageable.  Id. at 54.  He eventually began drinking again.  The Individual 
attends three AA meetings a week.  Id. at 56.  The Individual does not experience urges to drink.  
Id. at 57.  The Individual hopes he will never use alcohol again.  Id. at 61-62.   
 
The EAP Psychologist testified that he evaluates and monitors the Individual’s treatment 
program and sobriety.  Tr. at 9.  The EAP Psychologist diagnosed the Individual with alcohol 
dependence in early full remission.  Id.  He testified that while he believed the Individual to be 
on “the road to recovery[, h]e’s not there yet.”  Id. at 10.  The EAP Psychologist testified that the 
Individual had not been sober for a sufficient time  period “to predict continued sobriety with 
confidence.”  Id. at 11.  The EAP Psychologist would like to see the Individual continue his 
treatment and abstain from alcohol for at least one year in order to predict continued sobriety 
with confidence.  Id. at 11-12.  The Individual appears to be highly committed to his treatment 
program and sobriety.  Id.  The EAP Psychologist testified the Individual has a “moderate” risk 
of relapse.  Id. at 12.  The EAP Psychologist testified that the Individual understands how his life 
is improved without alcohol.  Id.  The Individual has a good family support system and he is 
committed to AA.  Id. at 13.   
 
The EAP Counselor testified that he has been providing the Individual with counseling services 
since June 16, 2009.  Tr. at 15.  The EAP Counselor testified that the Individual is doing “very 
well” and that he is impressed with the Individual’s efforts.  Id.  The Individual realizes the 
seriousness of his relapse, has re-involved himself with AA, and has obtained a sponsor.  Id.  The 
Individual understands he can never use alcohol again.  Id. at 15-16.  The EAP Counselor 
testified the Individual has a “low” risk of relapse.  Id. at 23.   
 
The Individual’s sponsor testified that the Individual is currently working the AA 12-step 
program.  Tr. at 36.  The Individual is currently working on the third step.  Id.  The sponsor 
testified that the Individual is completely committed to his sobriety.  Id. at 36-37.   
 
The DOE Psychologist was present throughout the hearing.  After observing the testimony of all 
of the other witnesses, the DOE Psychologist testified that, even though the Individual had 
abstained from alcohol use for eight months at the time of the hearing, the Individual would need 
to abstain from alcohol use for at least a full year before he could be considered to be 
rehabilitated or reformed.  Tr. at 72-73.   
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B.  Analysis 
 
After careful consideration of this testimony and of the record in this matter as a whole, I find 
that the Individual has not produced adequate evidence of reformation or rehabilitation from 
alcohol dependence.  I base this finding primarily on the number and timing of the Individual’s 
alcohol-related arrests, his previous relapse, and on the testimony of the EAP and DOE 
Psychologists.  
 
As previously mentioned, the Individual was arrested or detained at least nine times over an 22-
year period for alcohol-related offenses, including five DWI arrests.  The serious consequences 
and defects in judgment that the Individual has suffered due to his excessive drinking attest to 
severity of his alcohol dependence. They also suggest that a lengthy period of rehabilitation is 
necessary.  Simply put, an insufficient amount of time has passed since the Individual last used 
alcohol and since his last arrest to convince me that a return to these patterns of behavior is 
sufficiently unlikely.  
 
This conclusion is in accord with the testimony of the EAP and DOE Psychologists.  I find the 
EAP and DOE Psychologists’ conclusions to be adequately supported by the record in this 
proceeding, and I agree that the Individual has not demonstrated adequate evidence of 
rehabilitation or reformation.  The DOE’s security concerns concerning the Individual’s alcohol 
dependence under Criteria H and J therefore remain unresolved. 
 
At the hearing, the Individual did not directly address the DOE’s Criterion L concerns regarding 
his nine alcohol-related arrests, but instead attempted to mitigate the security concerns under this 
criterion by demonstrating that he is rehabilitated or reformed from alcohol dependence. 
However, as set forth above, I find that the Individual’s chances of relapsing into a pattern of 
excessive alcohol use are still unacceptably high at this stage of his recovery.  I am further 
concerned that such a relapse could lead to a recurrence of the defects in judgment which caused 
his previous alcohol-related legal problems.  Consequently, the DOE’s security concerns under 
Criterion L arising from the Individual’s arrest record also remain unresolved.  
 
Finally, I note that the DOE Psychologist’s Report states that the Individual had been arrested for 
public intoxication in January 2009.  Because the Individual did not report this alleged arrest 
during his June 24, 2009, PSI, the LSO contends that he intentionally concealed this information 
from it.  However, the Individual indicated that he could not recall a January 2009 arrest.  The 
Individual has conducted himself in a particularly honest and candid manner during the present 
proceeding.  I found his testimony at the hearing to be highly credible.   I find his contention that 
he did not recall being arrested in January 2009 to be credible.  Moreover, the only evidence in 
the record that the Individual was arrested in January 2009 is the DOE Psychologist’s Report, 
which does not indicate the source of this information.  Interestingly, the DOE Psychologist’s 
Report lists each of the Individual’s arrests, except for an arrest that occurred in January 2006.  I 
am therefore concerned that the DOE Psychologist’s Report contains a typographical error which 
mistakenly indicates that the January 2006 arrest occurred in January 2009.  Accordingly, I am 
not convinced that the Individual was in fact arrested for public intoxication in January 2009.   
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V. CONCLUSION 
 
For the reasons set forth above, I find that the Individual has failed to adequately address the 
DOE’s security concerns under Criteria H, J, and L.  I therefore conclude that he has not 
demonstrated that restoring his security clearance would not endanger the common defense and 
security, and would be clearly consistent with the national interest.  Accordingly, I find that the 
Individual’s security clearance should not be restored at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven L. Fine 
Senior Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 4, 2010  
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Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   November 24, 2009 
 
Case Number:   TSO-0860 
 
This Decision concerns the eligibility of XXXXX X. XXXXX (hereinafter referred to as “the 
Individual”) to obtain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual should not be granted a security clearance. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the LSO characterized this information as indicating that the Individual 
had (1) deliberately provided misleading or false information to DOE security officials in 
connection with a matter relevant to his security clearance, and (2) been diagnosed with alcohol 
dependence by a board-certified psychiatrist, who opined that this illness or mental condition 
causes, or may cause, a significant defect in the Individual’s judgment or reliability.1 
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a DOE security 

                                                 
1  The Notification Letter alleges that the Individual has: (1) “Been, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a board-certified psychiatrist or a licensed clinical psychologist as alcohol dependent or as 
suffering from alcohol abuse,@ 10 C.F.R. ' 710.8(j); (2) “An illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability,” 10 C.F.R. § 710.8(h); and (3) “Deliberately misrepresented, falsified, or omitted significant information 
from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in response to official 
inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to §710.20 through §710.31.”  10 C.F.R. ' 710.8(f).   
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clearance.  The Individual filed a Response to the Notification Letter and requested a hearing.  
The LSO forwarded the Individual’s request to the Office of Hearings and Appeals (OHA) and 
the OHA Director appointed me as the Hearing Officer in this matter on November 25, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from a  
licensed clinical social worker, one of the Individual’s friends, and the DOE Psychiatrist.  The 
Individual declined an opportunity to testify.  See Transcript of Hearing, Case No. TSO-0860 
(hereinafter cited as ATr.@). The LSO submitted 17 exhibits, marked as DOE Exhibits 1 through 
17, while the Individual submitted six exhibits, marked as Exhibits A through F. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.@ 10 C.F.R. ' 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. '' 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
The record shows that, on May 2, 1996, the Individual was arrested and changed with Driving 
Under the Influence (DUI) of alcohol.  DOE Exhibit 8 at 4.  The Individual was also arrested for 
Public Intoxication (PI) in September 2006.  Id. at 5.  On September 11, 2009, the Individual was 
arrested for DUI for the second time.  The Individual was treated for mental health issues by his 
personal physician from August 10, 2007, through May 22, 2009.  Id. at 4-5. The Individual 
received treatment for Post Traumatic Stress Disorder (PTSD) and general anxiety at a 
psychiatric clinic during 2002 and 2003.  Id.  The Individual was treated for multiple addictions 
(including alcohol) at a treatment facility’s intensive outpatient program (the IOP) from August 
10, 2007, to October 8, 2007.  Id.  The Individual apparently left the IOP before completing his 
treatment against medical advice.  Id.  
 
The QNSP     
  
On March 18, 2008, the Individual submitted a Questionnaire for National Security Positions 
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(QNSP).2  The Individual signed a certification that the information he provided in this QNSP 
was complete and correct.  Question 23(d) of the QNSP asked: “Have you ever been charged 
with or convicted of any offense(s) related to alcohol or drugs?”  Question 25 of the QNSP 
asked:  “In the last 7 years, has your use of alcoholic beverages (such as liquor, beer, wine) 
resulted in any alcohol-related treatment of counseling (such as for alcohol abuse or 
alcoholism)?”  Question 27(b) of the QNSP asked:  “In the last 7 years, have you had your wages 
garnished or had any property repossessed for any reason?”  Question 27(c) of the QNSP asked:  
“In the last 7 years, have you had a lien placed against your property for failing to pay taxes or 
other debts?”  Question 27(d) of the QNSP asked:  “In the last 7 years, have you had any 
judgments against you that have not been paid?”  Question 28(a) of the QNSP asked:  “In the last 
7 years, have you been over 180 days delinquent on any debt(s)?”  Question 28(b) of the QNSP 
asked: “Are you been over 90 days delinquent on any debt(s)?”  Question 29 of the QNSP asked: 
“In the last 7 years, have you been a party to any public civil court proceeding not listed 
elsewhere on this form?” The Individual responded by answering “no” to each of these 
questions. 
 
The OPM Investigation 
 
The Office of Personnel Management (OPM) conducted a routine investigation of the Individual 
and issued a report of its investigation on July 30, 2008.3  The OPM investigation revealed a 
large volume of derogatory information concerning the Individual.  The OPM’s investigation 
included a review of court records concerning the Individual.  Those court records revealed that, 
during the previous seven years, the Individual had been a party to at least two court 
proceedings, and had at least one outstanding unpaid judgment against him.   The Individual also 
had been subject to at least five Federal and state tax liens. On September 10, 2007, the 
Individual’s motor vehicle had been repossessed.  A warrant for the Individual’s arrest for 
worthless check charges had been issued on July 25, 2005.  A credit report obtained by the OPM 
investigator revealed that the Individual had at least ten outstanding collection accounts on 
April 1, 2008.               
 
The  First PSI 
 
The LSO conducted two Personnel Security Interviews (PSI) of the Individual.  The first PSI was 
conducted on September 24, 2008, (hereinafter the “first PSI”) and the second PSI was 
conducted on January 21, 2009, (hereinafter the “second PSI”).4    
   
During the first PSI, the Individual claimed that he had never been hospitalized for mental or 
emotional problems.  Exhibit 16 at 11-12.  The Individual did indicate that he had been treated 

                                                 
2  A copy of this QNSP appears in the record as Exhibit 14. 
  
3  The OPM Report appears in the record as Exhibit 17. 
 
4  The transcript of the PSI conducted on September 24, 2008, appears in the record as Exhibit 16.  The Transcript of 
the PSI conducted on January 21, 2009, appears in the record as Exhibit 15. 
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for Post Traumatic Stress Disorder (PTSD).  Id. at 12.  The Individual admitted he had been in 
“rehab a year ago.”  Id. at 26.  The Individual admitted using alcohol about a month before this 
PSI.  Id. at 82.  The Individual indicated that he had an Alcoholics Anonymous (AA) sponsor: 
his pastor.  Id. at 111-112.  The Individual also admitted he had several outstanding tax liens.  Id. 
at 161-162.  The Individual denied having had any property repossessed. Id. at 218.  The 
Individual admitted that he should have answered QNSP Questions 28(a) and 28(b) “yes.”  Id. at 
219-220.  The Individual stated that he could not recall being charged with passing a worthless 
check.  Id.         
         
The Psychiatrist’s Evaluation 
 
After the first PSI, and prior to the second PSI, the Individual was evaluated by a DOE 
consultant psychiatrist (the Psychiatrist) on April 14, 2009.  The Psychiatrist reviewed selected 
portions of the Individual’s personnel security file, and interviewed the Individual.  After 
completing his evaluation of the Individual, the Psychiatrist issued a report on June 30, 2009, in 
which he opined, in pertinent part: 
 

Although there seems to be clear evidence of at least five of the required 
diagnostic criteria for alcohol dependence, clearly, the [Individual] has little to no 
appreciation for the disorder, or motivation for complete abstinence. . . . His 
attempts at sobriety have been unsuccessful and he continues to have ‘sporadic’ 
AA attendance.  Finally, it seems that he is actively drinking, at least according to 
collateral sources as recently as three weeks prior to his evaluation.   

 
Exhibit 8 at 13.  The Psychiatrist opined that the Individual is neither rehabilitated nor reformed 
from his alcohol dependence.  Id.  The Psychiatrist stated: 
 

Attention to his issues of alcohol dependence in either a structured inpatient or 
outpatient treatment program, with documented participation in 12 step recovery 
meetings and familiarity with a recovery model would be recommended. At least 
a year of complete sobriety (but possibly longer if he should remain as resistant as 
he presently is) would be necessary for fulfillment of adequate rehabilitation or 
reformation.   

 
Id. at 13-14.  The Psychiatrist’s report also notes that during this examination the Individual 
identified his pastor (the Pastor) as his AA sponsor.  The Psychiatrist contacted the Pastor, who 
indicated that he is not part of the AA program, and did not serve as the Individual’s sponsor.  Id. 
at 11.  The Psychiatrist’s report also notes that, during his interview of the Individual, the 
Individual stated that his last use of alcohol occurred in December 2008.  The Pastor reported to 
the Psychiatrist that he had observed the Individual consuming alcohol about three weeks prior to 
the Psychiatrist’s interview of the Individual.  Id. at 12.      
 
The Second PSI 
 
The LSO conducted a second PSI of the Individual on January 21, 2009.  During the second PSI, 
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the Individual admitted he was being “creative” when he answered QNSP Question 23(d) “no.”  
Exhibit 15 at 11.  The Individual explained his omission of the worthless check charge from his 
QNSP by claiming he had forgotten about the incident.  Id. at 14.  The Individual admitted that 
he “just wasn’t truthful” when he omitted information concerning his financial problems from 
his QNSP.  Id. at 16-17.  The Individual denied being deceptive on the QNSP and stated “I’ve 
been almost brutally honest.”  Id. at 19.  The Individual explained his omission of his treatment 
at the IOP from his QNSP by claiming that he had filed out his QNSP prior to his treatment at 
the IOP.5  Id. at 29-31.  The Individual admitted he was an “alcoholic.”  Id. at 54.   
 
The Licensed Clinical Social Worker 
 
In August 2009, the Individual was referred to a Licensed Clinical Social Worker (the LCSW) 
for treatment of alcohol dependence.  Exhibit F. at 4.  The Individual submitted a treatment 
summary prepared by the LCSW on February 8, 2010, into the record.6  That treatment summary 
reported that the Individual had been discharged from the IOP for violation of the IOP’s rules.  
Exhibit F at 4.  Because the Individual continued to use alcohol, the LCSW referred him to an 
intensive relapse recovery program (the IRRP).  Id.  The Individual was admitted into the IRRP 
on October 4, 2009.  The treatment summary reported:  “It was only when [the Individual] was 
admitted to [a local] hospital for bleeding ulcers that he was able to accept the seriousness of his 
alcoholism, and his need for intensive help.”  Id. at 5.  The treatment summary further reported 
that the Individual had not had any lapses in sobriety, since October 4, 2009, and had been 
attending AA meetings when possible.  Id.  The LCSW further stated: “It appears that [the 
Individual finally ‘gets it,’ and he acknowledges that he will die if he resumes drinking alcohol.”  
Id.                         
    
IV.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 

                                                 
5  The Individual left the IOP on October 8, 2007.  He submitted his QNSP on March 18, 2008. 
  
6  This treatment summary appears in the record as Exhibit F. 
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testimony and exhibits presented by both sides in this case. 
 
V.  ANALYSIS 
 
A. Criterion F 
 
As I have discussed at length above, the Individual failed to provide accurate information 
concerning his finances, mental health and alcohol problems to the LSO.  The Individual’s 
deliberate failure to provide accurate information in his QNSP, PSIs and during his Psychiatric 
evaluation raises doubts under Criterion F about his candor, honesty, and willingness to comply 
with rules.    
 
The revised adjudicative guidelines issued by the White House, specifically state in pertinent 
part, that:  “Deliberate omission, concealment, or falsification of relevant facts from any 
personnel security questionnaire, personal history statement, or similar form used to conduct 
investigations, determine employment qualifications, award benefits or status, determine security 
clearance eligibility or trustworthiness, or award fiduciary responsibilities; [and] deliberately 
providing false or misleading information concerning relevant facts to an employer, investigator, 
security official, competent medical authority, or other official government representative” could 
raise a security concern that may be disqualifying.  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Revised 
Guidelines) at ¶ 16. 
 
The information provided by the Individual in his QNSP, PSIs and Psychiatric examination is 
rife with omissions, prevarications and inconsistencies too numerous to completely catalog.  
While, as discussed below, the Individual did exhibit commendable candor at the hearing itself, 
that candor was too little and too late to resolve the security concerns raised by his numerous 
falsifications.  Accordingly, I find that the security concerns raised under Criterion F remain 
unresolved.   
 
B.  Criteria H and J 
 
The record in this case supports the DOE’s reliance on Criteria H and J.  It is undisputed that the 
Individual met the criteria set forth in the American Psychiatric Association’s Diagnostic and 
Statistical Manual, Fourth Edition (DSM-IV) for alcohol dependence.  Nor does the Individual 
dispute that he has been arrested on three occasions for alcohol-related offenses, and has an 
extensive history of treatment for alcohol-related disorders.   
 
The Individual’s diagnosis of alcohol dependence raises a security concern because excessive 
alcohol use often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual’s reliability and trustworthiness.  Revised  
Guidelines at ¶ 21.  The remaining question under Criteria H and J is whether the Individual has 
sufficiently mitigated the concerns about his judgment and reliability raised by his alcohol 
dependence.   
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I find that the Individual has not mitigated the concerns about his judgment and reliability raised 
by his alcohol dependence.  At the time of the hearing, the Individual was actively drinking.7  
The LCSW and the Psychiatrist both testified that the Individual’s alcohol dependence was 
active and not yet in remission.  Both experts testified that the Individual is not yet rehabilitated 
or reformed.  Tr. at 71.  The Individual himself admitted at the hearing that he does not believe 
he should have a security clearance at this time.8  Tr. at 57.     
 
For all these reasons, I find that the security concerns raised under Criteria H and J remain 
unresolved. 
 
VI. CONCLUSION 
 
After carefully considering the entire record in this case, I conclude that the LSO properly 
invoked Criteria F, H, and J.  As described above, I find that unmitigated security concerns 
remain under each of these criteria.  Accordingly, the Individual has not demonstrated that 
granting his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Therefore, the Individual's security clearance should not be 
granted at this time.  The Individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 11, 2010 
 
 

                                                 
7  A character witness testified that the Individual had consumed a glass of wine in his presence about one month 
before the hearing.  Tr. at 48-49.  The LCSW testified that the Individual had experienced a relapse between 
March 8, 2010, and March 19, 2010. 
  
8  This admission did not occur under oath.  The Individual, upon advice of counsel, declined to testify on his own 
behalf.  Tr. at 55-56. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: November 24, 2009 
 
Case Number:  TSO-0861 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization.  The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended 
access authorization should be restored.  For the reasons detailed 
below, I have concluded that the Individual’s access authorization 
should be restored.   
 

I. Background   
 
The Individual has a history of treatment for depression.  In May 
2009, the Individual attempted suicide and was hospitalized.  After 
the Individual’s release, the Local Security Office (LSO) conducted 
a Personnel Security Interview (PSI).  DOE Ex. 13.  The LSO then 
referred the Individual to a DOE consultant-psychologist (the DOE 
psychologist), who evaluated the Individual and issued a report.  
DOE Ex. 8.    
 
The DOE psychologist noted the Individual’s prior history of 
treatment for depression, including her intermittent cessation of 
medication.  DOE Ex. 8 at 5.  The DOE psychologist’s examination 
indicated that, since her suicide attempt, the Individual had 
remained on medication.   Id.  The DOE psychologist diagnosed the 
Individual with “Major Depressive Disorder, Recurrent in Partial 
Remission with Full Inter-episodic Recovery.”  Id., citing 
Diagnostic and Statistical Manual of the American Psychiatric 
Association, 4th edition, Text Revision (DSM-IV TR).  The DOE 
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psychologist opined that the Individual’s condition had been 
associated with a significant defect in judgment and reliability.  
Id. at 6. 
After the DOE psychologist’s evaluation, the LSO issued a 
Notification Letter.  DOE Ex. 1.  The LSO suspended the 
Individual’s security clearance, citing derogatory information 
under 10 C.F.R. § 710.8(h) (Criterion H) (mental condition that 
causes, or may cause, a significant defect in judgment or 
reliability).  In support of the concern, the LSO cited the DOE 
psychologist’s diagnosis and the underlying circumstances, 
including the May 2009 suicide attempt and the Individual’s 
intermittent cessation of medication.  Id.   
 
The Individual requested a hearing before an Office of Hearings and 
Appeals (OHA) Hearing Officer.  DOE Ex. 2.  The OHA Director 
appointed me to serve as the Hearing Officer.  Prior to the 
hearing, the parties submitted exhibits.  At the hearing, the 
Individual testified and presented eight witnesses, including a 
psychiatrist and a psychologist.  DOE Counsel presented one 
witness:  the DOE psychologist.         
 
        II. Governing Standards  
                                                                                                                                
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a).   
 

III. Findings of Fact and Analysis 
 

Criterion H applies where an individual has an “illness or mental 
condition” that causes or may cause a “significant defect in 
judgment or reliability.”  10 C.F.R. § 710.8(h).  It is undisputed 
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that the Individual suffers from Major Depressive Disorder that 
resulted in a May 2009 suicide attempt.  DOE Ex. 2 (Individual’s 
request for a hearing).  Accordingly, the LSO properly identified a 
Criterion H concern.  See, e.g., Personnel Security Hearing, TSO-
0833 at 4 (2010) (suicide attempt resulting from Major Depressive 
Order raises a Criterion H concern).1     
 
Given the existence of a Criterion H concern, the Individual has 
the obligation to resolve the concern.  The Individual maintains 
that her condition is now in remission and that her risk of relapse 
is low.        
 
The Individual has demonstrated that her condition is currently in 
remission.  The Individual is under the care of a psychiatrist, is 
taking her medication, and is stable.  Ind. Ex. B (letter from 
treating psychiatrist).  The Individual is feeling better and is 
enjoying activities.  See, e.g., Tr. at 37 (manager) (the 
Individual is “much more open” and “much more cheerful”), 43 
(friend) (the Individual is “more outgoing” and “more active” in 
activities outside the home), 60 (the Individual’s husband) (the 
Individual’s mood is improved “very, very significantly”), 95 (the 
Individual) (attests to feeling better). 
 
The Individual has also demonstrated that she is committed to 
taking her medication as directed.  Prior to May 2009, the 
Individual believed that her depression was situational or could be 
resolved through alternatives to medication.  Tr. at 52 (the 
Individual’s husband), 78-79 (the Individual).  See also DOE Ex. 9 
(May 14, 1998 physician plan to taper Individual off medication for 
depression); Ind. Ex. A & Tr. at 56-57 (physician endorsement of 
acupuncture).  The Individual now realizes that her depression is 
chronic and requires long-term medication, and she is committed to 
taking medication.  Id. at 87 (the Individual). 
 
Finally, the Individual has demonstrated that she has a strong 
support system.  The Individual’s husband testified to his support 
and to the positive changes in their relationship.  Tr. at 66.  
Friends and colleagues testified to the ways in which they have 
supported the Individual since the May 2009 incident and to their 
commitment to her future welfare.  See, e.g., id. at 18, 21-23, 32-
34, 45-46.        
 
The Individual’s expert witnesses testified that she is likely to 
remain in remission.  Her treating psychiatrist testified that her 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available 
on the OHA website located at http://www.oha.doe.gov.  The text of a cited 
decision may be accessed by entering the case number of the decision in the 
search engine at http://www.oha.doe.gov/search.htm. 
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prognosis was “likely good” as long as she remains in treatment.  
Ind. Ex. B.  Based on her commitment to treatment, the consulting 
psychiatrist opined that the risk of relapse was “very low.”  Tr. 
at 135.  Similarly, the consulting psychologist opined that, with 
medication, the Individual had a “very low probability” of relapse. 
Id. at 129.   He further opined that, if a relapse were to begin, 
it would be “obvious” and “able to catch.”  Id.   
 
The DOE psychologist listened to all of the testimony.  Based on 
the testimony, he updated his evaluation.  He opined that the 
Individual’s condition did not currently cause a defect in judgment 
or reliability.  Tr. at 157.  He further opined that, given her 
current environment – access to treatment and a strong support 
system - her risk of relapse was “very low” and he was “very 
comfortable” with her having access authorization.  Id. at 154.    
The DOE psychologist did caution that certain types of extended 
foreign travel could pose an increased risk of relapse (e.g., 
locations where medication is not available), and he discussed the 
mitigating measures that should be taken were such travel to occur. 
Id. at 154-56, 158-59.      
 
As the foregoing indicates, the Individual has demonstrated that 
her condition is currently in remission and likely to remain so.  
Accordingly, the condition does not currently cause a significant 
defect in judgment or reliability and is unlikely to do so in the 
future.  That is sufficient to resolve the Criterion H concern.  
See, e.g., Personnel Security Hearing, TSO-0543 at 9 (2008) (low 
risk of relapse resolve security concern); see also Revised 
Adjudicative Guidelines ¶ 29(c) (mitigating factor exists where 
“individual’s previous condition is under control or in remission, 
and has a low probability of recurrence or exacerbation”). 
 

IV. Conclusion  
 
The Individual has resolved the Criterion H concern.  For that 
reason, I conclude that restoring the Individual’s suspended access 
authorization “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”      
10 C.F.R. § 710.7(a).  Accordingly, the Individual’s suspended 
access authorization should be restored.  Any party may seek review 
of this Decision by an Appeal Panel under the procedures set forth 
at 10 C.F.R. § 710.28.     
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 11, 2010   
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OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer=s Decision 
 

Name of Case: Personnel Security Hearing 
 

Date of Filing: November 24, 2009 
 

Case Number: TSO-0862 
 

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization (“security clearance” or “clearance”) should be restored.       
 

I. Background 
 
The individual has been employed by a Department of Energy (DOE) contractor since 
2001. DOE granted the individual a clearance in 2002 at the request of the contractor.   In 
June 2009, the local security office (LSO) received an incident report with derogatory 
information about the individual.  The LSO conducted a personnel security interview (PSI) 
with the individual later that month, but that interview did not resolve the security concerns 
and the LSO suspended her clearance in September 2009.     
 
In October 2009, the LSO informed the individual how to proceed to resolve the derogatory 
information that had created a doubt regarding her continued eligibility for access 
authorization. See Notification Letter (October 15, 2009).  The Notification Letter stated that 
the derogatory information regarding the individual falls within the purview of 10 C.F.R. 
§ 710.8 (k) and (l) (Criteria K and L).  
 
DOE invokes Criterion K when a person has allegedly trafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances except as prescribed or administered by a physician or as otherwise 
authorized by Federal law.  10 C.F.R.  § 710.8 (k).  DOE invoked Criterion K because of the 
individual’s admission that, from 2005 to early 2008, she abused Hydrocodone and 
intentionally mislead doctors into prescribing higher doses to obtain a euphoric effect.   
 



 
 

- 2 -

Criterion L is concerned with information in the possession of DOE that indicates that the 
individual has engaged in unusual conduct or is subject to circumstances which tend to 
show that she is not honest, reliable, or trustworthy or which furnish reason to believe that 
she may be subject to pressure, coercion, exploitation, or duress which may cause her to 
act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).  The 
Notification Letter refers to the following derogatory information that raised concerns about 
the individual’s honesty, reliability and trustworthiness: (1) the individual admitted during 
her PSI that she abused her Hydrocodone prescription medication and intentionally mislead 
multiple doctors into prescribing higher doses; (2) the individual failed to report six days of 
inpatient psychiatric treatment in 2008, despite knowing that she was required to report the 
treatment to the LSO; (3) the individual abused prescription medications while holding a 
DOE access authorization even though she knew that such behavior was against 
regulations; and (4) in May 2008, the individual allowed her doctor to prescribe 
Hydrocodone following surgery without notifying him that she had misused and abused that 
drug as recently as early 2008.   
 
In a letter to DOE Personnel Security on November 24, 2009, the individual exercised her 
right under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).  The 
Director of OHA appointed me as Hearing Officer in this case.  After conferring with the 
individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the 
hearing, the individual testified on her own behalf and called three other witnesses.  DOE 
counsel called the individual as a witness.  The transcript taken at the hearing shall be 
hereinafter cited as “Tr.”  Various documents that were submitted by the parties during this 
proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”  DOE 
exhibits are numbered, and the individual’s exhibits are lettered.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
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of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual’s 
access authorization should be restored at this time because I conclude that such a 
restoration would not endanger the common defense and security and would be clearly 
consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I 
make in support of this determination are discussed below. 
 

A. Findings of Fact 
 

The individual was married in 1999, and her marital difficulties started soon after. PSI at 12; 
Ex. 7 at 1.  In 2001 she was hired by a DOE contractor.  Ex. 13 at 3.   In 2002, DOE 
granted the individual a clearance at the request of the contractor.  Ex. 3.  Around 2005, the 
individual began to experience depression and debilitating headaches, and her family life 
became very stressful.  Ex. 7.  In 2006, her family doctor prescribed Hydrocodone for the 
headaches.  However, she discovered that the Hydrocodone gave her a euphoric effect 
and she began to use the drug  solely for that purpose.   Ex. 7; PSI at 69-114; Tr. at 17. 1   
Her depressive symptoms worsened and in late 2007, she visited a psychiatrist who 
diagnosed her with bipolar disorder.  Id. at 32; Ex. 7 at 1.  She also began counseling with a 
family therapist. Tr. at 19, 29-30.  Although still employed by the contractor, at this time she 
was not working on any DOE projects and did not work at the local DOE site.  Tr. at 25.   
 
In January 2008, the individual separated from her husband and moved out of her home, 
leaving the children in the custody of her husband.  Ex. 6 at 4.  She became confused, 
scared and anxious.  Id.  The individual began taking medication for her bipolar disorder, 
but felt that it was not effective.  Tr. at 19, 22, 35. In January 2008, she also decided to stop 
abusing Hydrocodone.  Id. at 18.  On January 31, 2008, the individual checked herself into 
a psychiatric hospital for six days so that her medication would be monitored by medical 
professionals who could determine the appropriate medications for her condition.  PSI at 
42.  In May 2008, the individual had elective surgery and the doctor prescribed 
Hydrocodone for pain.  According to the individual, that was the last time she used 
Hydrocodone.  Tr. at 20.   
 
From July 2008 through March 2009, the individual and her family met with a court-
appointed custody evaluator, a clinical psychologist.  Ex. 8.  He concluded that the 
individual did not have a substance abuse problem and that by March 2009, she was 
experiencing less stress and had her bipolar disorder under control.  He recommended that 
the individual have generous visitation and joint legal custody .  Id. at 4.  The divorce 
became final in April 2009.   The court granted joint legal custody, and the individual was 
awarded visitation that would increase incrementally over time.  The divorce decree also 
required her to report quarterly on her mental health treatment and to take drug screens.  
Ex. 5 at 3-4; PSI at 163-164.     

                                                 
1 The individual’s clearance was terminated not for cause twice in 2005 and reinstated and extended three 
times that year.  Ex. 5 at 3.   
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On June 9, 2009, the LSO received an incident report containing the judgment of divorce. 
In that document, the court ordered the individual to continue psychiatric care and to submit 
to drug screens as necessary.  Ex. 5 at 1.  The individual had not reported any information 
regarding her mental health or drug abuse to the LSO, and in order to resolve the security 
concerns, the LSO asked the individual to participate in a PSI and to meet with a DOE staff 
psychologist.   The individual met with the DOE psychologist three times between June 10, 
2009, and June 15, 2009.  Ex. 7.  The DOE psychologist evaluated the individual and found 
no evidence of impairment.  Id. at 2.  The psychologist also concluded that the individual’s 
prognosis was very good--all of her drug screens were negative, she had abstained from 
drug abuse for 18 months, and she was psychologically stable for 18 months after her brief 
hospitalization.  The psychologist found the individual’s ongoing relationship with her 
therapist and her treating psychiatrist to be very positive factors.   The psychologist was 
comfortable returning the individual to work.  Ex. 7.   
 
The individual attended a PSI on June 29, 2009, and explained her failure to report the 
inpatient psychiatric treatment by stating that she had not used her clearance in three years 
and believed that it was suspended.  Ex. 4.   However, the PSI did not resolve all of the 
security concerns.  During the PSI, the individual agreed to a psychiatric evaluation.  On 
August 20, 2009, a DOE psychiatrist interviewed the individual and concluded that although 
the individual had a diagnosable mental illness, it was not an illness or mental condition that 
causes or may cause a significant defect in her judgment or reliability.  Ex. 3. He also 
concluded that the individual did not meet any of the diagnostic criteria for substance abuse 
and fulfilled only two criteria for dependence. Ex. 6 at 12.  Nonetheless, even when he 
conservatively applied a diagnosis of substance dependence, he found her to be in 
sustained full remission from the dependence with no impairment.  Id. at 12.  The 
psychiatrist concluded that the individual had abstained from drugs since May 2008, and 
showed no evidence of impaired judgment.  The psychiatrist noted that in the event the 
individual needs early intervention and treatment, her relationship with her current therapist 
provides such an avenue.  He commented that her life situation had improved greatly since 
her divorce.  Ex. 6.   
 

B. DOE=s Security Concerns 
 
Criterion K deals with the use of controlled substances.  Drug abuse (defined as the use of 
a legal drug in a manner that deviates from approved medical direction) may impair 
judgment and cause questions about the ability of an individual to comply with laws, rules 
and regulations.  See Revised Adjudicative Guidelines for Determining Eligibility for Access 
to Classified Information, Memorandum from Assistant to the President for National 
Security Affairs to Director, Information Security Oversight Office (December 29, 2005) 
(Guidelines), Guideline H, ¶ 24.  The individual’s abuse of a prescription drug is well 
documented in the record, and validates the charges under Criterion K.   
 
As for Criterion L, the LSO alleges that during her PSI the individual admitted failing to 
report mental health treatment and abusing prescription medication while in possession of a 
security clearance.  Such behavior demonstrates an unwillingness to comply with rules and 
regulations which indicates that the individual may not properly safeguard protected 



 
 

- 5 -

information.  Her dishonest conduct also raises questions about her reliability and 
trustworthiness.  See Guidelines, ¶ 15.  Thus, the security concern under Criterion L is also 
valid. 

 
C.  Hearing Testimony 
 

The individual testified at the hearing, and also called two colleagues and her mother as 
character witnesses.   
 
At the hearing, the individual argued that she has reformed from drug use.  She last used 
Hydrocodone in May 2008, 20 months prior to the date of the hearing.  Tr. at 20.  The 
individual explained that she realized that the drug was having a negative effect on her in 
early 2008. Thus, when her doctor prescribed it after surgery in May 2008 to relieve pain, 
she gave the pills to her boyfriend to safeguard and to dispense to her as needed.  In fact, 
she did not use all of the pills that were prescribed to her, and she threw most of them 
away.  She had used Hydrocodone to get a euphoric feeling, but the drug use did not 
impair her work.   Id. at 26.  Nonetheless, she realized that her usage was wrong and she 
did not want to jeopardize the custody of her children or her job.   Id. at 24.  She now sees 
a psychiatrist every four months for her bipolar medication and she meets with her therapist 
every three weeks to discuss problems and issues in her life.  Id. at 21, 22, 30.  Now that 
her divorce has been resolved, she does not have much stress in her life.  Id. at 28.  She 
has good support from family and friends and she does not intend to abuse prescription 
drugs again.  Id. at 28-29. 
 
The individual also explained her failure to report her January 2008 psychiatric 
hospitalization.  She stated that she had not been actively working at a DOE site between 
2007 and 2009, and thus was under the impression that her clearance had been 
suspended, since the people at the badge office told her that it was in the system as 
suspended.  Id. at 37.  Thus, she did not believe that she had an obligation to report the 
hospitalization.  She did not try to hide it, and said that many people knew that she had 
been hospitalized briefly.  Id. at 25. 
 
All of the character witnesses described the individual as an honest and truthful person.  
They did not see any impairment of her work, but all knew that between 2005 and 2008, 
she was suffering from a turbulent personal life.  They find her to be more relaxed and 
noted that she has been able to gain more time with her children.  None has seen any 
evidence of drug use.  Tr. at 39-73. 
 

D. Mitigation of Security Concerns 
 

1. Criterion K – Drug Use 
 
According to the regulations, I must rely on the record and my observations at the hearing, 
and make a common-sense judgment on this matter as directed by 10 C.F.R. § 710.7(c).    
I have weighed several variables, including the circumstances surrounding the conduct, the 
potential for coercion, and the motivation for the conduct.  For the reasons set forth below, I 
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find that she has presented sufficient evidence to mitigate the security concerns regarding 
her abuse of prescription drugs.     
 
First, the individual’s drug use has been mitigated by the major change in her life 
circumstances brought about by the finalization of her divorce and the proper treatment of 
her bipolar disorder.  As a result, she no longer experiences the chaotic lifestyle and major 
depression that marked her life between 2005 and 2008, and the court has awarded her 
increasingly more visitation with her children over time.  The experts also concluded in their 
reports that the individual has achieved stability in her personal life.  She now has strong 
coping skills and relationships to support her should some personal or professional mishap 
occur in the future.  Therefore, I conclude that the abuse is unlikely to recur.  See Guideline 
H, ¶ 26(a) (stating that security concern may be mitigated by behavior that happened under 
such circumstances that it is unlikely to recur).  Second, the concern is also mitigated by 
the length of time that the individual has abstained from the abuse of prescription drugs.  
There is credible evidence that the individual’s last use of prescription drugs was 20 
months prior to the hearing.   See Personnel Security Hearing, Case No. TSO-0625 (2008) 
(finding that 15 months of abstinence lends credence to testimony of individual that she 
does not intend to use drugs in future); Guideline H, ¶ 26(b)(3) (stating that security 
concern may be mitigated by an appropriate period of abstinence).  The therapist, DOE 
psychologist and DOE psychiatrist and her treating psychiatrist all believed that she had 
abstained since May 2008. 2  Third, all of the experts have given her a favorable prognosis. 
 Guideline H, ¶ 26(d). They found that the individual did not meet the criteria for a diagnosis 
of drug abuse or dependence and commented favorably on her cooperation with her 
current treatment plan.     
 
In summary, the individual has convinced me through her demeanor and testimony and 
that of her witnesses that there is little likelihood that she will abuse prescription drugs 
again.  Guideline H, ¶ 26 (a).   She has abstained from the abuse for almost two years, she 
has submitted expert testimony that she does not suffer from substance abuse or 
dependence, and she has demonstrated her intent not to abuse drugs in the future.   All 
witnesses testified credibly that the individual has reformed her behavior and is now reliable 
and trustworthy.   This is corroborated by the court evaluator’s recommendation for joint 
custody and the increased visitation that she now enjoys.  Thus, I conclude that the 
individual has mitigated the Criterion K security concerns in the Notification Letter.   
 
 2.   Criterion L- Unusual Conduct 
 
The individual’s abuse of a prescription drug (especially while holding a security clearance) 
and her failure to disclose mental health treatment to the LSO raise questions about her 
judgment, reliability, trustworthiness and honesty.  She also admitted that she understood 

                                                 
2  The individual’s therapist submitted a letter stating that the individual is making excellent progress and that 
there is no evidence of substance abuse.  Ex. A.   Her treating psychiatrist also submitted treatment records 
and a letter.  Ex.9; Ex. B.  He stated that the individual has been cooperative in her care and compliant with 
her medication.  He confirmed that she has bipolar disorder but also has “a good understanding of her future 
treatment plan” and no history of addiction to drugs.  He is optimistic about her future and said that she is 
functioning at a high level from a psychiatric point of view.  Ex. B.   
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that her possession of a clearance prohibited such behavior.  Despite that knowledge, she 
continued to abuse Hydrocodone.  These are serious errors in judgment that cannot be 
minimized.  Nonetheless, for the following reasons, I find that the individual has mitigated 
the Criterion L security concerns. 
 
To mitigate the Criterion L concerns regarding prescription drug abuse, the individual 
presented the testimony of witnesses who described her as honest, reliable and 
trustworthy, along with information about her lifestyle in the almost two years since she 
stopped abusing prescription drugs.   
 
First, the individual has presented evidence that she no longer uses illegal drugs.  See 
Personnel Security Hearing, Case No. TSO-0327 (2006) (stating that the Criterion L 
concern of using drugs while holding a security clearance cannot be resolved without 
resolution of the illegal drug use itself).  There is credible testimony describing how the 
individual confronted her drug problem, and then stopped abusing Hydrocodone on her 
own.  During the hearing, she and her witnesses described the steps the individual took to 
change her life and to reform her behavior. See Personnel Security Hearing, Case No. 
TSO-0210 (2005) (finding that credibility of witnesses is a mitigating factor in security 
concern regarding the honesty of an individual who used drugs while holding a clearance).   
Second, I find that she has mitigated the security concerns relating to the possibility of 
blackmail.  The individual has presented evidence that supports a conclusion that she is not 
subject to pressure, coercion or blackmail regarding her hospitalization or abuse of 
prescription drugs.  Guideline E, ¶ 17(e).   The witnesses were aware that the individual 
had abused prescription drugs during a chaotic period of her life, and they also knew of  her 
hospitalization.  They applauded her honesty in discussing her problems with them during 
the troubled times of her marriage, and also her openness about the hospitalization.   
Third, I find that the individual has provided a credible explanation for failing to report her 
brief hospitalization to the LSO in 2008.  The individual, who had not actually worked at a 
DOE location for three years, believed that her clearance had been suspended.  In fact,  
the individual’s clearance had been terminated and extended six times between 2005 and 
November 2007.  Ex. 4 at 3.  In addition, she was informed by  personnel at the badge 
office that her clearance was suspended.3   
 
Finally, the individual has acknowledged her behavior and obtained counseling to help her 
to alleviate the stressors (i.e., marital and mental health problems)  that caused her to 
abuse a prescription drug.   Guideline E, ¶17 (d).  The counselors described the individual 
as an active, willing participant who has made great improvements in her life, and I 
conclude that the untrustworthy behavior is unlikely to recur. Guideline E, ¶17 (d).  Her 
behavior demonstrates that she now comports herself in an honest, trustworthy and 
responsible manner.  Moreover, the individual has been honest throughout the proceeding 
in discussing her past activities and has not misrepresented or omitted any relevant 
information.  Her maturity and life experience demonstrate that she will no longer employ 
the poor judgment that she exercised before she stopped abusing prescription drugs two 
years ago.  See Personnel Security Hearing, Case No. TSO-0681 (2009) (using “whole-

                                                 
3 The LSO, in a case evaluation, also accepted the individual’s explanation for failure to report the 
inpatient treatment because she had not used her clearance for two to three years.  Ex. 4 at 1-2.   
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person concept” to weigh important factors in a period of individual’s life sufficient to make 
an affirmative determination that the person is an acceptable security risk); Revised 
Adjudicative Guidelines at ¶ 2.   Therefore, I conclude that the individual has mitigated the 
Criterion L concerns.   
  
 

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. ' 710.8 (k) and (l).  However, after a review of the record, I find that the individual 
has presented adequate mitigating factors to alleviate the security concerns under Criteria 
K and L.  Thus, in view of the criteria and the record before me, I find that restoring the 
individual=s access authorization would not endanger the common defense and security 
and would be consistent with the national interest.  Accordingly, I find that the individual’s 
access authorization should be restored.  Any party may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 2, 2010 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   November 24, 2009 
 
Case Number:   TSO-0863 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 
C.F.R. § 710.5.  
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  

The individual has worked for a Department of Energy (DOE) contractor and has held a DOE access 
authorization for nearly 30 years.  Exhibit 9 (Questionnaire for National Security Positions) at 35.  
On April 21, 2009, the individual was arrested and charged with Driving Under the Influence (DUI). 
Exhibit 8 (Personnel Security Incident Report).  The local security office (LSO) summoned the 
individual for an interview with a personnel security specialist on June 18, 2009.  Exhibit 10 
(Transcript of Personnel Security Interview).  After this Personnel Security Interview (PSI), the LSO 
referred the individual to a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for 
an agency-sponsored evaluation. The DOE psychiatrist prepared a written report, setting forth the 
results of that evaluation, and sent it to the LSO. Exhibit 6. Based on this report and the rest of the 
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individual’s personnel security file, the LSO determined that derogatory information existed that 
cast into doubt the individual’s eligibility for access authorization. The LSO informed the individual 
of this determination in a Notification Letter that set forth the DOE’s security concerns and the 
reasons for those concerns. Exhibit 1. The Notification Letter also informed the individual that he 
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt 
concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 11 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual introduced three 
exhibits and presented the testimony of four witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Alcohol Usage and Related Incidents 
 
The following information was obtained from the individual’s PSI and the DOE psychiatrist’s 
report, and is generally not disputed by the individual.  The individual has consumed alcohol 
responsibly throughout his adult life.  Exhibit 6 (Psychiatrist’s Evaluative Report) at 3-4.  After his 
mother and brother died within a month of each other in 2006, however, the individual became 
depressed and increased his consumption of alcohol to two to three pints of gin each week.  Id. at 4. 
In 2007, he was hospitalized for pancreatitis and diabetes, and instructed to avoid alcohol, advice he 
did not follow.  Id.  In May 2008, his wife of 20 years was diagnosed with cancer.  In November of 
that year, the individual’s primary care physician referred him for psychiatric care for his anxiety, 
and he began taking an antidepressant. Id.  After his wife died in February 2009, he began drinking 
even more heavily, roughly two pints of gin two or three times a week.  Id. at 5.   In March 2009, he 
began seeing a therapist for grief and alcohol counseling.  Id. at 4.  In April, he discovered that his 
wife had accumulated substantial credit card debt without his knowledge, which increased both his 
anxiety and his alcohol consumption.  Id.   
 
On April 21, 2009, the individual was arrested for Driving Under the Influence (DUI) and Failure to 
Yield to Emergency Vehicle.  Exhibit 8.  The day before, he had fallen at home from drinking and 
had been hospitalized.  Exhibit 6 at 7, 14.  When he was released, his daughter drove him home and 
returned to work.  Id. at 14.   He found and drank about a half-pint of gin, finishing the supply in the 
house, decided he needed more, and drove to the nearly liquor store to buy more.  Id. at 8, 12-13.  
On his way home, he was unaware that he had failed to yield to an emergency vehicle or that he was 
being followed by a police car.  Id. at 9.   After he parked his car at his home, he was arrested and 
taken to the local police station for sobriety testing.  Id. at 9-11, 14-15.  He is sure he did not pass the 
tests.  Id. at 17. 
 
On August 25, 2009, the DOE psychiatrist evaluated the individual.  He concluded that the 
individual meets the criteria for alcohol dependence set forth in the Diagnostic and Statistical 
Manual of the American Psychiatric Association, 4th Edition, Text Revised, without adequate 
evidence of rehabilitation or reformation.  He also stated that the individual’s illness, alcohol 
dependence, causes or may cause a significant defect in judgment or reliability.  Exhibit 6 at 10-12. 
 
B. The Notification Letter 
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Much of the information set forth in the preceding section is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. This information 
pertains to paragraphs (h), (j) and (l) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.  Under Criterion H, derogatory information 
that may raise a security concern is defined as “[a]n illness or mental condition which, in the opinion 
of a psychiatrist . . . causes or may cause a significant defect in judgment or reliability.”  10 C.F.R. 
§ 710.8(h).  Under Criterion J, information is derogatory if it indicates that the individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependant or as suffering from alcohol abuse.” 10 C.F.R. 
§ 710.8(j).  Criterion L defines as derogatory information indicating that the individual has 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l).  
 
As support for these criteria, the letter cites the diagnosis of the DOE psychiatrist that the individual 
suffers from alcohol dependence.  Exhibit 1 at 1.  The letter further cites the individual’s alcohol-
related health problems, his history of heavy drinking since his wife’s death, his apparent inability or 
unwillingness to curtail his drinking, despite medical advice and family concern, and his DUI arrest. 
 Id. at 1-2. 
 
C. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of Criteria H, J, and L, and 
raises significant security concerns. Excessive alcohol consumption such as that exhibited by the 
individual often leads to the exercise of questionable judgment or the failure to control impulses, and 
can therefore raise questions about an individual’s reliability and trustworthiness.  In addition, the 
individual’s arrest for DUI raises concerns related to criminal activity, which creates doubt about a 
person's judgment, reliability and trustworthiness, and calls into question a person's ability or 
willingness to comply with laws, rules and regulations.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, The White House (December 19, 2005) 
(Adjudicative Guidelines), at Guidelines G, I, and J.   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
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A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
In the present case, the individual has taken important steps toward recovery from alcohol 
dependence, the diagnosis of which he does not dispute.  However, while these steps mitigate to 
some degree the concerns in this case, I conclude for the reasons set forth below that, at this point in 
the individual’s recovery, the risk of recurrence of the individual’s excessive use of alcohol is not 
yet low enough to warrant the restoration of his security clearance.  
 
The individual’s actions, behavior, and attitude since his April 2009 DUI arrest all demonstrate that 
he is doing everything that is expected of him, and that he is internally motivated to succeed in his 
recovery.  From the individual’s testimony, it is clear that he had been aware that he had a problem 
controlling his alcohol consumption, but it was the DUI arrest, the first in his life, that made him 
realize he needed to address it.  Transcript of Hearing (Tr.) at 135, 160.  Although he was not 
ordered by the courts to attend Alcoholics Anonymous (AA) meetings, he started participating in 
August 2009, and has continued to participate as of the date of the hearing.  Id. at 60, 114, 137; 
Individual’s Exhibit A (AA Sign-In Sheet).  In addition, he sees a therapist regularly to discuss what 
led him to his alcohol problems.  Tr. at 36, 63, 148-49.  His testimony, and that of his girlfriend, his 
daughter, his brother, and his Alcoholics Anonymous sponsor, convinces me that he has not 
consumed any alcohol since August 14, 2009.  Id. at 25, 48, 65, 98, 102, 115, 138-39.  He 
acknowledges that he has and will always have a problem with alcohol.  Id. at 72, 112, 123-24.   He 
is now much more involved in church activities, and exercises regularly.  Id. at 29, 60, 90, 142-43, 
169-70.  As a result, he feels better, has gained back weight he had lost, has more energy, and has 
better relationships with his daughter and his girlfriend. Id. at 40, 74, 137, 181-82. 
 
The evidence demonstrates that the individual’s current success in combating his alcohol 
dependence was not immediate or easily achieved.  His brother testified that he talked to the 
individual a number of times about the effect of his alcohol consumption on his health and on his 
family, but that the individual was resistant to take action, though he often recognized that he had a 
problem.  He would inevitably resume drinking heavily.  Id. at 86.  In July 2009, the individual’s 
brother and daughter were finally successful in reaching him, with the assistance and support of the 
individual’s girlfriend. Id. at 90; id. at 58 (testimony of daughter).  Once the individual 
acknowledged that he needed help, he willingly and unwaveringly followed a path that kept him 
sober for five months at the time of the hearing.  He now appears to be committed to lifetime 
sobriety, and welcomes the support that is available to him:  participation in AA with a sponsor; 
encouragement and vigilance by family members, in particular his daughter and his girlfriend; 
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members of his church, including his brother who is a pastor, and many of the elders of the 
community; and long-time co-workers.  Id. at 30, 67, 76, 77, 78, 93-94, 105, 176.  
 
After observing all the witnesses at the hearing, the DOE psychiatrist testified regarding his initial 
evaluation of the individual and his prognosis for the individual as of the date of the hearing.  He 
stated that his diagnosis of alcohol dependence was still appropriate, as alcohol dependence is a 
lifelong condition.  Id. at 194.  From hearing the testimony of the individual and other witnesses and 
from his own observation of the individual, the DOE psychiatrist concluded that, in comparison to 
the individual’s status at the time of his evaluation in August 2009, the individual now appears to be 
much healthier physically and, more important, is clearly more aware of the consequences of 
alcoholism.  Id. at 195, 198.  He stated that the individual is taking all the right steps to address his 
alcohol dependence and has a support network of family, friends, co-parishioners, and co-workers 
that is “far better than average.”  Id. at 196, 200.   He estimated the individual’s risk of relapse at the 
time of the hearing, after five months of sobriety, at 40%, “with that percent going down with every 
month [the individual] remains sober.”  Id. at 199.  He clarified that the 40% estimate applies to risk 
of any relapse at all; the risk of a chronic relapse, i.e. relapsing for a significant period, is 
considerably lower.  Id. at 206.  In contrast, the DOE psychiatrist estimated the individual’s risk of 
ever drinking alcohol again after 12 months of sobriety and continued participation in AA at about 
15-25%.  Id. at 199.   
 
Despite good reasons for optimism about the individual’s chances of remaining abstinent, there are 
also good reasons for a more guarded prognosis at this time.  Although the individual’s substantial 
efforts to maintain his sobriety have been successful to date, his risk of relapse so early in his 
journey of recovery, in the opinion of a medical expert, remains uncomfortably high.  In cases such 
as this, I must be mindful that the Part 710 regulations essentially direct me to err, if I must, on the 
side of caution.  10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access authorization 
eligibility shall be resolved in favor of the national security.”)  See Department of Navy v. Egan, 484 
U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of 
security clearances indicates “that security determinations should err, if they must, on the side of 
denials”).   
 
In sum, on the positive side, the individual should be commended for the steps he has taken so far in 
his recovery.  I was very impressed by how committed he is to remaining sober and his success at 
remaining so in spite of a number of stressors in the past five months, including the burden of his 
wife’s substantial debts and this proceeding.  I was equally impressed by the evident love and 
support being provided by his daughter, brother and fiancée, who will clearly care for him in ways 
that will complement the benefits he obtains from his AA participation and professional counseling. 
  
 
However, at this relatively early stage in the individual’s recovery, five months as of the time of the 
hearing, it is my common sense judgment that the level of risk that the individual will return to using 
alcohol to excess is not yet acceptably low and, after considering the entirety of the record, that the 
individual has not sufficiently mitigated the security concerns associated with the issues before me. 
 
 
V. CONCLUSION 
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For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria H, J, and L, and therefore has not demonstrated that 
restoring his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual’s security clearance 
should not be restored. The individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 25, 2010 
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Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   November 24, 2009 
 
Case Number:   TSO-0864 
 
This Decision concerns the eligibility of XXXX X. XXXXXX(hereinafter referred to as “the 
Individual”) to hold a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s security clearance should not be restored at 
this time. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning her eligibility for a security 
clearance.  Specifically, the LSO characterized this information as indicating that the Individual 
had been diagnosed with alcohol abuse by a board-certified psychiatrist, who opined that this 
illness or mental condition causes, or may cause, a significant defect in the Individual’s judgment 
or reliability.1 
 
The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for a DOE 
security clearance.  The Individual filed a Response to the Notification Letter and requested a 
hearing.  The LSO forwarded the Individual’s request to the Office of Hearings and Appeals 

                                                 
1  The Notification Letter alleges that the Individual has:  “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse,@ 10 C.F.R. ' 710.8(j); and, (2) “[a]n illness or mental condition of a nature which, in the opinion of a 
psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability,” 10 
C.F.R. § 710.8(h).   
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(OHA) and the OHA Director appointed me as the Hearing Officer in this matter on 
November 25, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from a  
licensed clinical social worker (the LCSW), a clinical psychologist (the Psychologist), the 
Individual’s Alcoholics Anonymous (AA) sponsor (the Sponsor), the Individual’s supervisor, 
one of the Individual’s friends, the Individual’s significant other, and the DOE Psychiatrist (the 
Psychiatrist).  The Individual also testified on her own behalf.  See Transcript of Hearing, Case 
No. TSO-0864 (hereinafter cited as ATr.@). The LSO submitted 11 exhibits, marked as Exhibits 1 
through 11, while the Individual submitted 12 exhibits, marked as Exhibits A through L. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this decision: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
In October 2008, the Individual’s significant other expressed his concerns about her alcohol 
consumption.  The Individual discussed this concern with her health care provider who, on 
October 28, 2008, prescribed two medications to prevent alcohol consumption:  Antabuse and 
Campral.  The Individual discontinued using alcohol until December 25, 2008, when she 
consumed a six-pack of beer.  Sometime in January 2009, the Individual again began abstaining 
from alcohol use.        
 
The Individual was evaluated by a DOE psychiatrist (the Psychiatrist) on August 27, 2009.  The 
Psychiatrist reviewed selected portions of the Individual’s personnel security file, and 
interviewed the Individual.  After completing his evaluation of the Individual, the Psychiatrist 
issued a report on August 31, 2009, in which he opined that the Individual was suffering from 
alcohol abuse in early remission.  Exhibit 6 at 10.  The Psychiatrist further opined:  
 

Attention to her issues of alcohol [abuse] in either a structured inpatient or 
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outpatient treatment program, with documented participation in 12 step recovery 
meetings and familiarity with a recovery model would be recommended. At least 
a year of complete sobriety (but possibly longer if she should remain as secretive 
as she presently is) would be necessary for fulfillment of adequate rehabilitation 
or reformation. 

 
Id. at 11.   
 
On September 23, 2009, the Individual admitted herself to a local hospital for alcohol 
detoxification and, once again, began abstaining from alcohol use.  On September 26, 2009, the 
Individual left the hospital and enrolled herself in an intensive outpatient treatment program 
(IOP) at a local addiction treatment center, where she was diagnosed with alcohol dependence.  
The Individual began attending AA meetings as well as a recovery program affiliated with a 
local church.   On October 22, 2009, she successfully completed the IOP.     
 
When the Individual returned to work, her employer’s occupational medicine department 
conducted a fitness-for-duty evaluation of the Individual.  The Psychologist conducted that 
evaluation and continued to monitor the Individual’s ongoing alcohol treatment.  The 
Psychologist diagnosed the Individual with alcohol dependence.  Tr. at 112.            
 
In December 2009, the Individual again relapsed, and the Psychologist referred the Individual to 
a Licensed Clinical Social Worker (the LCSW) for treatment of alcohol dependence.2  Exhibit J. 
at 2.  The Individual submitted a treatment summary prepared by the LCSW on February 3, 
2010, into the record.3  The LCSW diagnosed the Individual with alcohol dependence, in early 
full remission.  Id. at 1. 
 
On March 18, 2010, five days before her hearing, the Individual submitted Exhibit L, a notarized 
affidavit signed by the Individual, in which she stated that she had relapsed, and that her new 
sobriety date was now March 3, 2010. Exhibit L at 1.       
    
IV.    ANALYSIS 
 
The Psychiatrist, the Psychologist, and the LCSW now all agree that the Individual meets the 
criteria set forth in the American Psychiatric Association’s Diagnostic and Statistical Manual, 
Fourth Edition (DSM-IV) for alcohol dependence based on the Individual’s alcohol history and 
her relapses.  This diagnosis amply supports the invocation of Criteria H and J.  Tr. at 23-24, 
112, and 221.   
 
The Individual’s diagnosis of alcohol dependence raises a security concern because excessive 
alcohol use often leads to the exercise of questionable judgment or the failure to control 

                                                 
2  The Psychiatrist had previously diagnosed the Individual with alcohol abuse. 
 
3  This treatment summary appears in the record as Exhibit J. 
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impulses, and can raise questions about an individual’s reliability and trustworthiness.  Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
by the Assistant to the President for National Security Affairs, The White House (December 29, 
2005) at ¶ 21.  The remaining question under Criteria H and J is whether the Individual has 
sufficiently mitigated the concerns about her judgment and reliability raised by her alcohol 
dependence.   
 
I find that the Individual has not mitigated the concerns about her judgment and reliability raised 
by her alcohol dependence.  At the time of the hearing, the Individual had only abstained from 
the use of alcohol for a period of 20 days.  The LCSW, the Psychologist and the Psychiatrist each 
testified that the Individual’s very short period of abstinence meant that she was in an early stage 
of recovery.  Tr. at 23-24, 115-116, and 223.  Each of these experts also testified that the 
Individual is not yet rehabilitated or reformed from alcohol dependence.  Tr. at 42-43, 109-110, 
118, and 228.   
 
Based on the expert testimony in this case, I find that the security concerns raised under Criteria 
H and J remain unresolved. 
 
V. CONCLUSION 
 
After carefully considering the entire record in this case, I conclude that the LSO properly 
invoked Criteria H and J.  As described above, I find that unmitigated security concerns remain 
under both of these criteria.  Accordingly, the Individual has not demonstrated that restoring her 
security clearance would not endanger the common defense and would be clearly consistent with 
the national interest.  Therefore, the Individual's security clearance should not be restored at this 
time.  The Individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 17, 2010 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   November 24, 2009  
 
Case Number:   TSO-0865 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  On April 21, 2009, the individual was arrested and charged with 
Driving Under the Influence (DUI).  Exhibit 11 (Personnel Security Incident Report).  The local 
security office (LSO) summoned the individual for an interview with a personnel security specialist 
on June 16, 2009.  Exhibit 13 (Transcript of Personnel Security Interview).  After this Personnel 
Security Interview (PSI), the LSO referred the individual to a local psychiatrist (hereinafter referred 
to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist prepared a 
written report, setting forth the results of that evaluation, and sent it to the LSO. Exhibit 6. Based on 
this report and the rest of the individual’s personnel security file, the LSO determined that 
derogatory information existed that cast into doubt the individual’s eligibility for access 
authorization. The LSO informed the individual of this determination in a Notification Letter that set 
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forth the DOE’s security concerns and the reasons for those concerns. Exhibit 1. The Notification 
Letter also informed the individual that he was entitled to a hearing before a Hearing Officer in order 
to resolve the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 14 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual introduced six 
exhibits and presented the testimony of three witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Alcohol Usage and Related Incidents 
 
The following information was obtained from the individual’s PSI and the DOE psychiatrist’s 
report, and is generally not disputed by the individual.  The individual began drinking alcohol in 
small quantities at age 17.  Exhibit 13 at 28.  In junior college, he would typically drink 12 beers 
over the course of a weekend, about twice a month.  Id. at 41.  After college, he continued to drink 
roughly once every other weekend, but the amount reduced to six to nine beers, occasionally 
accompanied by shots of hard liquor.  Id. at 45-48.  During his 14-year marriage, from 1994 to 2008, 
he consumed very little alcohol.  Id. at 51.  After he and his wife separated in October 2008, he 
resumed drinking, but still minimally, about 10 beers per month.  Id. at 54.  On April 21, 2009, the 
individual drank five 20-ounce schooners of beer over a five-hour period.  Driving home from the 
bar, he was arrested for Driving Under the Influence (DUI) and Improper Driving on a Laned Road.  
His breath alcohol content registered .12.  Id. at 5-19.  Beginning in June 2009, about two weeks 
before his PSI, the individual began going out dancing every other Saturday night, drinking six to 
ten beers and a few shots.  Id. at 55-56, 63.  At the PSI, the individual estimated that he had driven 
while intoxicated 15 times during his life.  Id. at 71-75.  He also stated that his future intentions with 
respect to alcohol was to continue to go dancing and drinking on alternate Saturday nights and to 
drink two to three beers occasionally after weekly softball games during the April-August season.  
Id. at 60.    
 
On August 18, 2009, the DOE psychiatrist evaluated the individual.  He concluded that the 
individual meets the criteria for alcohol abuse set forth in the Diagnostic and Statistical Manual of 
the American Psychiatric Association, 4th Edition, Text Revised (DSM-IV-TR), without adequate 
evidence of rehabilitation or reformation.  He also stated that the individual’s illness, alcohol abuse, 
causes or may cause a significant defect in judgment or reliability.  Exhibit 6 at 10-11. 
 
B. The Notification Letter 
 
Much of the information set forth in the preceding section is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. This information 
pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.  Under Criterion H, derogatory information 
that may raise a security concern is defined as “[a]n illness or mental condition which, in the opinion 
of a psychiatrist . . . causes or may cause a significant defect in judgment or reliability.”  10 C.F.R. 
§ 710.8(h).  Under Criterion J, information is derogatory if it indicates that the individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
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licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. 
§ 710.8(j).   
 
As support for these criteria, the letter cites the diagnosis of the DOE psychiatrist that the individual 
suffers from alcohol abuse.  Exhibit 1.  The letter further cites the individual’s pattern of increased 
alcohol consumption since June 2009, his estimate of having driven while intoxicated 15 times in his 
lifetime, and his DUI arrest.  Id.  
 
C. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of Criteria H and J, and raises 
significant security concerns. Excessive alcohol consumption such as that exhibited by the 
individual often leads to the exercise of questionable judgment or the failure to control impulses, and 
can therefore raise questions about an individual’s reliability and trustworthiness.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White 
House (December 19, 2005) (Adjudicative Guidelines), at Guidelines G and I.   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
In the present case, the individual has taken important steps toward recovery from alcohol abuse, 
even while disputing this diagnosis.  However, while these steps mitigate to some degree the 
concerns in this case, I conclude for the reasons set forth below that, at this point in the individual’s 
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recovery, the risk of recurrence of the individual’s excessive use of alcohol is not yet low enough to 
warrant the restoration of his security clearance.  
 
In his evaluative report, the DOE psychologist found that, based on his interview with the individual, 
the results of tests he administered to the individual, and information contained in the individual’s 
DOE personnel security file, the individual met the DSM criteria for alcohol abuse.  The DSM states 
that a diagnosis of alcohol abuse is indicated if one or more of four specified circumstances has 
occurred within a 12-month period.  DSM-IV-TR 305.00, Alcohol Abuse (referring to Criteria for 
Substance Abuse, at 199)  The DOE psychiatrist found that the individual’s history fit three of those 
circumstances.  Exhibit 6 at 9-10 (quoting DSM-IV-TR at 199, Criteria (A)(1), (2), (3)).  He found 
the individual had recurrent alcohol use that resulted in a failure to fulfill major work obligations, 
because he continued to drink to intoxication despite a DUI arrest, a PSI, and a psychiatric 
interview. He also found the individual had recurrent alcohol use in physically hazardous situations, 
because he had received a DUI and admitted, during the PSI, to driving while intoxicated on other 
occasions.  Finally, he found recurrent alcohol-related legal problems, on the basis of the DUI arrest. 
   
 
At the hearing, the individual challenged each of these findings.  He testified that he had abstained 
from alcohol for the four months preceding the hearing.  He further testified that, despite the PSI, he 
was not aware until his evaluation with the DOE psychiatrist that his alcohol consumption was of 
concern to the DOE, and by then he had stopped drinking all alcohol.  Transcript of Hearing (Tr.) at 
193, 227.  He also testified that he misunderstood the interviewer’s questions regarding driving 
while intoxicated and provided incorrect information.  He contended that at the PSI he had been 
taught that after drinking one or two beers in an hour, “you were legally drunk.”  For that reason, he 
estimated that he had driven under those conditions 15 times in his life, mainly after softball games.  
Id. at 179-83.  After the DOE psychiatrist referred the individual to an online blood alcohol 
calculator, he determined that he had not been intoxicated at those times, and now believed he had 
driven while intoxicated only once, on the night of his DUI arrest.  Exhibit 2 (Response to Statement 
of Charges) at B.2; Tr. at 237-38.  As to the DOE psychiatrist’s finding of recurrent legal problems, 
under questioning at the hearing, the DOE psychiatrist retracted this basis, agreeing that the 
individual has had only one alcohol-related legal problem.  Tr. at 258.   
 
The individual’s alcohol counselor also testified at the hearing.  Based on the information the 
individual had shared with the counselor, the counselor expressed his opinion that the individual did 
not suffer from alcohol abuse.  Id. at 25-34.  When asked whether the individual would meet the 
criteria for alcohol abuse if, hypothetically, he was aware of his employer’s concern for his alcohol 
use, the counselor testified that, under these circumstances, he would diagnose the individual with 
alcohol abuse.  Id. at 43-44.  He also stated that, generally, one can assume a person arrested for DUI 
has driven while intoxicated more than once. Id. at 46-47.   
 
After hearing all the testimony at the hearing, the DOE psychiatrist expressed his opinion that the 
individual still suffers from alcohol abuse. Id. at 258.   Further, he stated that the individual suffers 
from a significant defect in judgment or reliability, though only when he is intoxicated.  Id. at 259.  
Therefore, the critical issue is the likelihood that the individual will become intoxicated in the future. 
Id.  
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The DOE psychiatrist went on to enumerate positive factors in the individual’s case that would tend 
to reduce the risk that the individual would resume drinking alcohol:  his active involvement in his 
children’s lives, his abstention from both alcohol and drugs, the value he places on his employment, 
improved liver enzyme test results, and his attempts (to date unsuccessful) to arrange for random 
alcohol testing.  Id. at 260-61.  The DOE psychiatrist then discussed the negative factors he saw, 
chief among them the individual’s denial regarding his alcohol problem.  The DOE psychiatrist also 
expressed concern about the individual’s refusal to recognize that the quantity of alcohol he 
consumed on dancing nights was most likely leading to intoxication.  Id. at 263.   
 
Weighing the above conflicting evidence, I have determined that the individual does suffer from 
alcohol abuse.  I do not find credible the individual’s contention that his admission at the PSI of 
driving 15 times while intoxicated really meant driving 15 times after drinking any alcohol at all.3  I 
cannot ascertain from his testimony how many times the individual did drive while intoxicated, but 
in light of the testimony of the mental health professionals, who concur that individuals who receive 
DUIs generally have driven while intoxicated more than once, it is not unreasonable to conclude that 
the individual has drunk to intoxication in a physically hazardous situation more than once, and thus 
he meets at least one criterion for alcohol abuse.  Moreover, the individual himself stated that he was 
concerned about being arrested the DUI, and stopped drinking all alcohol for personal reasons, not 
for the DOE.  Id. at 245.  Regardless of his motivation, he did not stop immediately after the DUI, 
but rather some four months later.  In the meantime, he engaged in a new activity, dancing on some 
Saturday nights, that increased rather than decreased his alcohol consumption.  Although his new 
activity may not establish an independent basis for a finding of alcohol abuse, when I consider, as I 
am instructed to do, the whole person whose eligibility for access authorization is under review, it 
demonstrates poor judgment in avoiding alcohol-related problems in the future.  It reflects instead 
judgment clouded by denial that one’s alcohol consumption is not under control. 
 
The ultimate issue, then, is the likelihood that the individual will abuse alcohol in the future.  
Although I find that the individual suffers from alcohol abuse, I also find that he has taken 
significant steps to address this condition.  He is devoted to his children, whose activities keep him 
extremely busy outside of work and around whom he has never consumed alcohol.  Because 
Alcoholics Anonymous meetings do not fit into his busy schedule, he has secured alcohol treatment 
through a substance abuse counselor.  He lives in an alcohol-free home, and has the support of a 
mother and a girlfriend.  He has offered to subject himself to random alcohol testing.  Most 
important, he has been abstinent for over four months, as of the hearing.  Both mental health 
professionals testified that they believe the individual will continue to maintain his abstinence, and 
rate his risk of relapse at very low or low.   
 
Despite good reasons for optimism about the individual’s chances of remaining abstinent, there are 
also good reasons for a more guarded prognosis at this time.  He has consistently maintained that he 
does not have an alcohol problem.  He stated this opinion at the PSI, Exhibit 13 at 61, and in his 
Response to the Statement of Charges, Exhibit 2 at 1, 2.  Both he and other witnesses testified 
similarly throughout the hearing.  See Tr. at 63 (testimony of counselor), 121 (testimony of 
girlfriend), 210, 221 (testimony of individual).  I am not convinced that the individual can sustain his 

                                                 
3  Contrary to his testimony at the hearing that no definition of “intoxication” was discussed during the PSI, the 
individual was in fact asked for, and provided, his own definition:  “Slurred speech, . . . loss of coordination, loudness, 
. . . more sociable.”  Exhibit 13 at 37. 
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abstinence in the long run if he has not internalized the rationale for it.  In cases such as this one, I 
must be mindful that the Part 710 regulations essentially direct me to err, if I must, on the side of 
caution.  10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access authorization eligibility shall 
be resolved in favor of the national security.”)  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (“clearly consistent with the national interest” standard for the granting of security clearances 
indicates “that security determinations should err, if they must, on the side of denials”).  At this 
relatively early stage in the individual’s recovery, four months as of the time of the hearing, it is my 
common sense judgment that the level of risk that the individual will return to using alcohol to 
excess is not yet acceptably low and, after considering the entirety of the record, that the individual 
has not sufficiently mitigated the security concerns associated with the issues before me. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria H and J, and therefore has not demonstrated that restoring 
his access authorization would not endanger the common defense and would be clearly consistent 
with the national interest. Accordingly, I find that the individual’s security clearance should not be 
restored. The individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 1, 2010 
 
 
  
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   December 3, 2009 
 
Case Number:   TSO-0866 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the individual’s security clearance should 
not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred 
to in this Decision as access authorization or a security clearance. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  

The individual has worked for a Department of Energy (DOE) contractor and has held a DOE access 
authorization since 2005.  Exhibit 5.  On July 19, 2009, the individual was arrested and charged with 
Driving Under the Influence (DUI).  Exhibit 11.  The local security office (LSO) summoned the 
individual for an interview with a personnel security specialist on August 12, 2009.  Exhibit 16.  
After this Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist 
(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE 
psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to the 
LSO. Exhibit 9. Based on this report and the rest of the individual’s personnel security file, the LSO 
determined that derogatory information existed that cast into doubt the individual’s eligibility for 
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access authorization. The LSO informed the individual of this determination in a letter that set forth 
the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter 
as the Notification Letter. The Notification Letter also informed the individual that she was entitled 
to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning her 
eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 18 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual introduced 10 
exhibits and presented the testimony of seven witnesses, in addition to her own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Alcohol Usage and Related Incidents 
 
The following information was obtained from the hearing testimony in this case and from the DOE 
psychiatrist’s report, and is generally not disputed by the individual.  Exhibit 9.  The individual, who 
is 30 years old, began drinking around the time when she was a junior in high school, and reported 
that she would share wine with friends every couple of months.  Id. at 2.  In September 1998, having 
recently turned eighteen, the individual was arrested for DUI after drinking beer with friends, and 
her blood alcohol concentration (BAC) was measured at 0.14 and 0.13.  Id. at 2-3.  At this point in 
her life, the individual had been drinking about two to three beers once a month, and reduced her 
drinking after this DUI arrest such that she would drink about two beers on special occasions two or 
three times per year.  Id. at 3. 
 
In 2002, upon graduation from college, the individual’s consumption of alcohol increased to about 
two or three beers once a month.  Id.  The individual reported that, until 2008, she continued to drink 
in moderation, with one exception in July 2006 at a wedding celebration when she drank four to five 
beers and two shots of liquor.  Id. 
 
The individual was arrested a second time for DUI on February 16, 2008.  Id.; see also Exhibit 12 
(incident report).  Upon her arrest, the individual’s BAC was measured at 0.15 and 0.14.  Exhibit 9 
at 3.  That night, she was bowling with friends and drank about four beers and one shot of liquor 
over a period of about one and one half hours.    Id. 
 
After the 2008 DUI, the individual was referred to her employer’s Employee Assistance Program 
(EAP), and signed a recovery agreement.  Id. at 4.  As part of the agreement, the individual 
underwent an alcohol assessment at a local hospital.  The individual was found not to have met the 
criteria for either alcohol abuse or dependence, but the licensed counselor who performed the 
assessment recommended that the individual participate in several counseling sessions, which she 
did, after which she attended follow-up sessions with an EAP psychologist.  Id. at 4; Hearing 
Transcript (Tr.) at 77-78 (testimony of EAP psychologist).  As required under the recovery 
agreement, the individual refrained from using alcohol for one year, ending in March 2009, after 
which she resumed drinking in moderation.  Exhibit 9 at 4. 
 
On July 19, 2009, the individual was arrested a third time for DUI.  Id.  On that occasion, the 
individual had consumed three mixed alcoholic drinks in a hotel room, though she did not know how 
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much alcohol each of these drinks contained, and a fourth drink in a bar.  Id. at 5.  At the time of her 
arrest, approximately two hours after her last drink, the individual’s BAC was measured at 0.12.  Id. 
 
 
B. The Notification Letter 
 
Much of the information set forth in the preceding section is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. This information 
pertains to paragraphs (j) and (l) of the criteria for eligibility for access to classified matter or special 
nuclear material set forth at 10 C.F.R. § 710.8.  Under criterion (j), information is derogatory if it 
indicates that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependant or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8(j).  Criterion (l) defines as derogatory information indicating 
that the individual has “[e]ngaged in any unusual conduct or is subject to any circumstances which 
tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to 
believe that the individual may be subject to pressure, coercion, exploitation, or duress which may 
cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. § 
710.8(l).  
 
As support for these criteria, the letter cites the diagnosis of the DOE psychiatrist that the individual 
suffers from Alcohol Abuse.  Exhibit 1 at 1; Exhibit 9 at 8-10.  The letter further cites the 
individual’s three DUI arrests, and her admission in the August 12, 2009, PSI that she made bad 
decisions under the influence of alcohol, and used “horrible judgment” in the instance of her most 
recent DUI.  Exhibit 1 at 1; Exhibit 16 at 54, 60. 
 
C. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of criteria (j) and (l), and 
raises significant security concerns. Excessive alcohol consumption such as that exhibited by the 
individual often leads to the exercise of questionable judgment or the failure to control impulses, and 
can therefore raise questions about an individual’s reliability and trustworthiness.  In addition, the 
individual’s three arrests for DUI raise concerns related to criminal activity, which creates doubt 
about a person's judgment, reliability and trustworthiness, and calls into question a person's ability or 
willingness to comply with laws, rules and regulations.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information (Adjudicative Guidelines), The White 
House (December 19, 2005), Guidelines G and J.   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
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individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
In the present case, the individual has taken important steps toward recovery from alcohol abuse, the 
diagnosis of which she does not dispute.  However, while these steps mitigate to a significant degree 
the concerns in this case, I conclude for the reasons set forth below that, at this point in the 
individual’s recovery, the risk of recurrence of the individual’s excessive use of alcohol is not yet 
low enough to warrant the restoration of her security clearance.  
 
First, the individual’s actions, behavior, and attitude since her July 2009 DUI arrest all demonstrate 
that she is doing everything that is expected of her, and that she is internally motivated to succeed in 
her recovery.  From the individual’s testimony, and that of her parents, associates, her treating 
counselor, and the EAP psychologist, it is clear that the individual’s reaction to her third DUI was 
markedly different from that after the previous two.  The individual appears to have been 
traumatized by the most recent occurrence, e.g., id. at 42, 48, 56, 90, 97, and to be taking her current 
recovery process much more seriously than she did after her 2008 DUI arrest.  E.g., id. at 41-42, 47. 
 
In addition, the treatment that she is undergoing now is much more comprehensive than the few 
counseling sessions she underwent in 2008.  The therapist from the individual’s treatment program 
testified that the individual had attended 18 group sessions and 11 individual sessions since August 
2009, Tr. at 21, and has gone beyond the required attendance of two Alcoholics Anonymous (AA) 
meetings a week, usually attending three per week.  Id. at 17.  The therapist described the 
individual’s progress as “outstanding,” id., and characterized her internal motivation as “extremely 
well-rooted and deep.”  Id. at 26.  Further, on her own initiative, the individual had an ignition 
interlock installed on her car, a service for which she pays $80 per month.  Id. at 103-04, 119; see 
Exhibit E (ignition interlock service agreement and reports). 
 
As for the future, however, there is some disagreement among the expert witnesses as to the 
individual’s current prognosis.  The therapist from the individual’s treatment program testified that 
she would “guess” the individual has a “very, very strong chance of maintaining sobriety.”  Tr. at 18. 
The EAP psychologist opined, “without hesitation,” that the individual is at a “low risk of relapse at 
this critical juncture . . . .”  Id. at 33.  In his testimony, the DOE psychiatrist contrasted his 
assessment of the risk of relapse with those of the other two experts.  “[T]hey said it was low. I think 
she's still in early recovery. I would put it kind of moderate low risk now.”  Tr. at 130.  Also 
considered negative prognostic factors by the DOE psychiatrist are the individual’s familial history 
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of alcohol problems (e.g., father and grandfather), in addition to the facts that her first DUI arrest 
occurred at a young age and that she had been arrested three times for DUI before the age of 30.  Id. 
at 143-44. 
 
In his report, the DOE psychiatrist recommended that the individual complete one year of outpatient 
treatment and that she remain abstinent from alcohol during this period.  At the hearing, while 
acknowledging the clear progress that the individual has made, the DOE psychiatrist testified that, if 
he had to “vouch for her to DOE, I think I would stick with the general guideline of a year . . . .”  Id. 
at 130.   
 
The DOE psychiatrist explained the significance to the recovery process of completing one year of 
treatment and abstinence.  First, many studies show that 90 of 100 individuals who attempt to 
abstain from using alcohol do not maintain sobriety for a full year.  Id. at 132-33.  “So if you can 
make it to the end of the year, you're in the ten percent -- you're in the 90th percentile of people 
maintaining their sobriety.”  Id. at 133.  In addition, the DOE psychiatrist noted, there are a number 
of typical “risk points” that occur on a calendar-year basis, such as holidays, birthdays, major 
sporting events, hunting seasons, etc.  Id.  Making it through a full-year cycle of such occasions 
provides, according to the DOE psychiatrist, meaningful additional assurance that an individual can 
maintain sobriety going forward.  Id. 
 
Thus, despite good reasons for optimism about the individual’s chances of remaining abstinent, there 
are also good reasons for a more guarded prognosis at this time.  In cases such as this, I must be 
mindful that the Part 710 regulations essentially direct me to err, if I must, on the side of caution.  
10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access authorization eligibility shall be 
resolved in favor of the national security.”)  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (“clearly consistent with the national interest” standard for the granting of security clearances 
indicates “that security determinations should err, if they must, on the side of denials”).   
 
In sum, on the positive side, the individual should be commended for the steps she has taken so far 
in her recovery.  Moreover, I was very impressed by how seriously she took this proceeding and how 
well she prepared for the hearing in this matter, something that the DOE psychiatrist regarded as a 
“very good sign.”  Id. at 142.  With respect to preparation and presentation, the individual did as 
good a job representing herself, or better, than many attorneys would have on her behalf.  I was 
equally impressed by the evident love and support being provided by her parents, see id. at 60-69, 
96-102, and in particular the fine example set by her father, who has been sober for 16 years, id. at 
60, proving to his daughter that, as he puts it, “life is beautiful without having to drink . . . .”  Id. 
at 62. 
 
However, at this relatively early stage in the individual’s recovery, six months as of the time of the 
hearing, it is my common sense judgment that the level of risk that the individual will return to using 
alcohol to excess is not yet acceptably low and, after considering the entirety of the record, that the 
individual has not sufficiently mitigated the security concerns associated with the issues before me. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under criteria (j) and (l), and therefore has not demonstrated that restoring 
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her access authorization would not endanger the common defense and would be clearly consistent 
with the national interest. Accordingly, I find that the individual’s security clearance should not be 
restored. The individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 16, 2010 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  December 8, 2009 
 
Case Number:  TSO-0867 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should be restored.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires him to hold a security clearance.  He was granted a security clearance in January 1987 
after mitigating security concerns regarding employment, finances and criminal conduct 
(including an alcohol-related offense, illegal drug use, falsification and cohabitation).  Exhibit 8 
at 3.  As a result, the individual was asked to sign a DOE Drug Certification, in which he agreed 
that he “will not buy, sell accept as a gift, experiment with, traffic in, use or be involved with 
illegal drugs . . .”  Exhibit 6.  In May 1997, January 2003 and February 2009, the individual 
executed DOE Security Acknowledgments, in conjunction with routine reviews of his 
background.  Ex. 5.  The DOE Security Acknowledgments signed by the individual certified that 
he understood that any involvement with illegal drug use could jeopardize his eligibility to 
maintain a DOE security clearance.  Id.   
 
On August 10, 2009, the individual tested positive for marijuana in a random drug test given by 
his employer.  Ex. 5.  In order to resolve questions arising from this incident, the Local Security 
Office (LSO) conducted a Personnel Security Interview (PSI or Ex. 3) with the individual in 
August 2009.  The PSI did not resolve the concern and on October 28, 2009, the LSO sent a 
letter (Notification Letter) advising the individual that it possessed reliable information that 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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created a substantial doubt regarding his eligibility to hold a security clearance.  In an attachment 
to the Notification Letter, the LSO explained that the derogatory information fell within the 
purview of two potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. 
§ 710.8, subsections (k) and (l) (hereinafter referred to as Criteria K and L respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations by requesting an administrative review hearing.  On December 9, 2009, the Director 
of the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing where the individual presented his own testimony and that of 
four witnesses: his wife, his former supervisor and two of his colleagues.  In addition to the 
testimonial evidence, the DOE submitted eight exhibits into the record3 and the individual 
tendered multiple exhibits.4 
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria K and L, as bases for suspending the 
individual’s security clearance.  With regard to Criterion K, the LSO cites the individual’s 
August 2009 positive drug test results.  Ex. 1 at 4.  As for Criterion L, the LSO relies on the 
individual’s August 2009 positive drug test results and the following information: (1) on 
November 20, 1986, the individual signed a DOE Drug Certification Form indicating that he 
would not use or be involved with illegal drugs while holding a security clearance, and (2) the 
individual signed three DOE Security Acknowledgements certifying that he understood that any 
use or involvement with illegal drugs could result in the loss of his DOE access authorization and 
despite these acknowledgements, the individual used marijuana in early August 2009 and 
subsequently tested positive in a random drug test.  Id.   
  
I find that the derogatory information set forth above raises security concerns under Criterion K 
and Criterion L.  Criterion K describes a security concern relating to the use, possession or sale 
of illegal drugs by a person.  The LSO invoked Criterion K because of the individual’s drug use.   

                                                 
2 Criterion K relates to information that a person has “[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to 
section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, 
narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of 
medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8(k).  Criterion L relates to information that a 
person “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual 
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the 
national security.  Such conduct or circumstances include, but are not limited to, criminal behavior, a pattern of 
financial irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which DOE 
previously relied to favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l). 

3 The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”   
 
4 At the hearing, the individual submitted several documents in a binder, separated by eight tabs labeled: XXXX 
College, Performance Reviews, Awards and Letters, Training, Credit Report, PSQ Section 27, Parents and Testing.  
For ease of reference, the individual’s exhibits will hereinafter be referred to by the name of the tab after which they 
appear. 
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The use of an illegal drug is a security concern both because it may impair a person’s judgment 
and because it raises questions about a person’s ability or willingness to comply with laws, rules 
and regulations.  See Guideline H of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Revised Adjudicative Guidelines).  
Criterion L relates to information indicating that a person has engaged in unusual conduct which 
shows that a person is not honest, reliable or trustworthy.  In this case, the individual’s use of 
marijuana while holding a DOE access authorization calls into question his unwillingness to 
comply with the law which in turn raises a question about his honesty, reliability and 
trustworthiness.  See id., Guideline E. 
 

III. Findings of Fact 
   
The relevant facts in this case are not in dispute.  As a young teenager (14-years-old) growing up 
in the 1970s, the individual experimented with marijuana.  Ex. 3 at 20-22; Ex. 4 at 10-14.  
Shortly thereafter, the individual terminated his marijuana use because he had two friends that 
overdosed and committed suicide due to extensive drug use.  Id. at 29.  He also saw the “bad 
things” that happened to people because of drugs and soon figured that “it wasn’t for me.”  Id.   
 
In 1986, the individual became employed by a DOE contractor and in a PSI conducted in 
November 1986, candidly disclosed his prior drug use, although it was outside of the timeframe 
delineated in the Questionnaire for National Security Positions (QNSP).  Ex. 4 at 10-14.  As a 
condition of his employment, the individual signed a DOE Drug Certification in November 1986 
certifying that he would not use illegal drugs while holding a DOE access authorization and that 
he understood that any use or involvement with illegal drugs, even once, could result in the loss 
of his DOE access authorization.  Ex. 6.  The individual was subsequently granted a DOE 
clearance in 1987.  Ex. 8 at 3.  In May 1997, January 2003 and February 2009, the individual 
executed DOE Security Acknowledgements, certifying that he understood that use or 
involvement with illegal drugs while in possession of a DOE access authorization could result in 
the loss of his security clearance.  Ex. 7.  
 
On January 18, 2009, the individual and his wife learned that his mother had a stroke and had 
been taken to the emergency room.  Tr. at 124.  The individual and his wife immediately rushed 
to the emergency room to be by her side.  Id.  At the time of his mother’s stroke, the individual 
lived 100 miles from his parents and would only visit them a few times a year.  Id.  Thus, the 
individual was not aware of the condition that his parents, who were both in their 80’s, were 
living in.  Id.; Id. at 128.   
 
When the individual and his wife went to his parent’s house to retrieve additional clothing and 
other belongings for his mother, they discovered the “appalling living conditions” of his parents.  
Id. at 124.  Upon entering the house, the individual discovered that the house was in “disarray, as 
if someone had been living there that could not take care of themselves from day to day.”  Id. at 
125.  The individual recalled that he was very “shocked and surprised” because the bathrooms 
and kitchen were “messy.”  Id.    
 
At that point, the individual and his wife decided to “step in” and take “complete control of their 
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care.”  Id.  The individual’s parents suffered from many physical ailments and were no longer 
able to care for themselves and make conscious decisions regarding their daily living.5  Tr. at 
125.  For this reason, both the individual and his wife were given financial and medical power of 
attorney and managed his parents’ affairs.  Id.; see also Parents. 
 
The individual and his wife decided to “put their lives on hold” for an entire year to take care of 
his parents.  Id. at 126-128.  In addition to managing his parents’ financial and medical affairs, 
the individual and his wife also helped them with bathing, showering, dressing, personal hygiene 
and cooking.  Id. at 128.  The added stress of taking care of two households “put a strain” on the 
individual and his family.  Id. at 126.  The individual’s wife currently suffers from many medical 
problems herself, including Systemic and Discoid Lupus Erythematosus, neuropathy in her legs, 
and liver and kidney problems.  She also has had back surgery, a gallbladder removed and a 
hiatal hernia fixed.  Id. a 103-104.  In addition, the individual has a 13-year-old son who is 
severely autistic and a 14-year-old daughter who comes with her own set of challenges.  Id. at 
105.  The individual’s family life is “[not] typical for the average family” due to the additional 
responsibilities associated with managing their illnesses.  Id.  
 
One night in August 2009, the individual received a call from his parent’s neighbor informing 
him that his mother was pounding on the window screaming, “Help me, help me.”  Id. at 129.  
The individual drove two hours to his parents’ house and found his parents in the middle of a 
fight.  Id.  The individual’s mother had locked herself in the bedroom while his father was 
banging on the door.  Id. at 130.  His mother was yelling “go away” but his father is deaf and 
could not hear his mother yelling.  Id.  The individual recalled that the fight continued 
throughout the weekend and described it as one of the most “shocking” and “unexpected” times 
in caring for your parents that anyone would ever have to deal with.  Id.   
 
Two nights following the incident, the individual went to a local bar to unwind from the stress of 
the situation.  Id. at 131; 135.  At the bar, the individual ran into a high school acquaintance who 
offered him marijuana.  Id. at 131; 135.  The individual had a couple of beers and smoked two 
marijuana cigarettes with the individual.  Id. at 149; 186-188.  Upon his return to work the 
following Monday, the individual was randomly tested for drugs and tested positive for 
marijuana use.  Id. at 137.   
 

IV. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 

                                                 
5 The individual’s father had been diagnosed with Alzheimer’s Disease, is functionally deaf and has poor eyesight 
and blindness in one eye.  Id. at 128.  In addition to her other ailments, the individual’s mother also suffers from 
dementia.  Id.  Both his mother and father are “incontinent” and the individual and his wife have had to change their 
clothes several times.  Id.   
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“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.6   
 
After due deliberation, I have determined that the individual’s access authorization should be 
restored. I find that restoring the individual’s DOE security clearance will not endanger the 
common defense and security and is clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed below. 
 
A.  Criterion K 
 
Based on my review of the record and all of the applicable factors and mitigating conditions, I 
find, for the following reasons, that the individual has mitigated the concern with respect to his 
August 2009 marijuana use.7   

                                                 
6 When resolving the question of the individual’s eligibility for access authorization, in addition to the applicable 
factors prescribed in 10 C.F.R. § 710.7(c), I am guided by the mitigating conditions set forth in the Revised 
Adjudicative Guidelines. 
 
7 I specifically consider mitigating conditions set forth in sections 26(a): the behavior happened so long ago, was so 
infrequent, or happened under such circumstances that it is unlikely to recur or does not cast doubt on the 
individual’s current reliability, trustworthiness, or good judgment; and 26(b): a demonstrated intent not to abuse any 
drugs in the future, such as: (1) disassociation from drug-using associates and contacts; (2) changing or avoiding the 
environment where drugs were used; and (3) an appropriate period of abstinence.  See Guideline H of the Revised 
Adjudicative Guidelines.  The remaining mitigating conditions have no application to the facts of this case. 
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First, the individual’s marijuana use in August 2009 was isolated and minimal.  See Mitigating 
Condition 26(a); see also Personnel Security Hearing, Case No. TSO-0697 (2009).8  I am 
convinced that the individual was truthful when he testified that he used marijuana on one 
occasion in August 2009.  Id. at 197.  The individual presented credible witnesses, including his 
wife, former supervisor and colleagues whose testimony sufficiently corroborated his assertion 
that he used marijuana on one occasion and has abstained from it since that time.  Id. at 54-55; 
67; 96; 101; 106; 143; 177; 203-204.  The individual’s former supervisor, who managed him 
until September 2009, described the individual as a “trustworthy employee” who is “well 
regarded” throughout his program.  Id. at 49.  The individual’s wife described him as an 
“introverted” person with “honesty and integrity” and noted that he was honest with her at the 
appropriate time regarding his one-time use.  Id. at 148-150; 163-166; 204.  The individual’s 
former supervisor and colleagues both testified that they were familiar with the signs of drug use 
and that the individual does not display any of them.  Id. at 54-55; 66-68; 96-97.   
 
The individual explained that at the time of his use, he was under a lot of stress associated with 
the care of his medically-challenged wife, son and parents.  Id. at 194-195; Ex. 3 at 25-26.  The 
individual testified that the care of his family members was “overwhelming” but maintains that 
he now knows how to better deal with stressful situations.  Tr. at 194-196; 202-203.  The 
individual’s wife explained that she and her husband learned “antecedent behavior consequence” 
techniques (ABC theory) in helping their autistic son to identify and manage stressful situations 
and acknowledged that they now employ these techniques in dealing with and relieving their 
own stress.  Id. at 179-182.  The individual also explained that he plays the guitar or works 
around his farm in order to relieve stress.  Id. at 202; Ex. 3 at 26-27.  Moreover, he no longer has 
to commute 1,000 miles a week to care for his parents and noted that he and his family now 
enjoy visiting with his parents without the added stress related to their care.9  Tr. at 191; 202-
203; see also Parents.  The individual has also established that he has been able to deal with the 
stress and “rigor” of a demanding job without resorting to further drug use.10  Tr. at 67-68; 97.   
 
Second, the individual’s documentary and testimonial evidence convinced me that he will not 
use marijuana in the future.  Id. at 196; See Mitigating Condition 26(b).  It is a positive factor 
that the individual has tested negative for drug use three times since August 2009.  Testing at 1-
3.  Moreover, his current lifestyle indicates that he is committed to remaining drug-free, 
especially for his wife and children.  Id. at 109-121; 159-162; 179-182.  Third, he has 

                                                 
8 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
 
9 In December 2009, the individual moved his parents to a residential care facility located substantially closer to his 
home.  Tr. at 137-138; see also Parents.  At the residential care facility, his parents receive 24-hour care thereby 
relieving him and his wife of responsibilities related to their medical care, doctor’s appointments and weekend 
bathing and grooming.  Tr. at 137-138. 
   
10 The individual’s colleague testified that in the three months prior to the hearing, the individual’s group had 
undergone major management changes, physical office location changes and work-related changes that have been 
“forced” on the employees in his group.  Id. at 100-101.  The individual’s colleague explained that the individual has 
been “very good” about “pulling the team together, outlining where we’re going next and providing good 
management throughout the changes going on around us.”  Id.  
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demonstrated his intent not to abuse drugs by avoiding those acquaintances that he used the 
marijuana with or anyone who uses illegal drugs.  Id. at 106-117; 132; 139-140; 195-196; Ex. 3 
at 27-28.  Finally, the individual has taken full responsibility for his poor decision to use illegal 
drugs.  Tr. at 45; 192.   
 
It is certainly an unfavorable fact that the individual’s one-time marijuana use occurred only 
seven months prior to the hearing and while the individual was a mature adult (age 51).  Ex. 3 at 
21.  In this instance, the recency of his one-time use is a factor that weighs heavily against the 
individual.  Likewise, given the individual’s age and level of maturity at the time he used 
marijuana, I cannot simply regard his behavior as careless.  See Personnel Security Hearing, 
Case No. TSO-0697 (2009) (a 43-year-old’s marijuana use cannot be ascribed to immaturity) ; 
Personnel Security Case, TSO-0555 (2008) (a 30-year-old’s decision to use illegal drugs cannot 
be dismissed as a youthful indiscretion); Personnel Security Hearing, Case No. TSO-0699 
(2009) (the individual’s decision to experiment with marijuana can be attributed to her youth and 
immaturity at the time she illegally used it).   
 
However, in considering relevant factors prescribed in 10 C.F.R. § 710.7(c), such as the 
circumstances surrounding the conduct, the frequency of the conduct and the likelihood of 
continuance or recurrence, I find that the individual has presented favorable evidence to 
demonstrate that that his one-time use was an isolated incident perpetuated by extremely 
stressful circumstances.  Based on the individual’s demeanor at the hearing and my assessment 
of his credibility in that venue, I am convinced that the individual’s circumstances have 
drastically changed from what they were at the time of his one-time use.  The individual has 
further convinced me that he will abstain from future illegal drug use and that he and his family 
will employ the appropriate strategies should stressful situations present themselves in the future.  
 
For the foregoing reasons, I believe that the risk that the individual will again use illegal drugs is 
low. Consequently, I find that the individual has resolved the Criterion K security concern. 
 
B.  Criterion L 
 
The Criterion L concern centers on the individual’s violation of the Drug Certification that he 
signed in November 1986.  Ex. 6.  The signing of a Drug Certification represents a personal 
commitment by an individual to DOE to refrain from the use of illegal drugs and reflects an 
understanding by the individual that, but for the employee’s personal commitment to refrain 
from drug use in the future, his prior drug use may have precluded him from holding a clearance.  
See Personnel Security Hearing, Case No. TSO-0555 (2008). Also cited as Criterion L 
derogatory information was the fact that the individual executed three DOE Security 
Acknowledgments certifying that he understood that any use or involvement with illegal drugs 
could result in the loss of his DOE access authorization.  Ex. 7.     
 
When the individual illegally used marijuana while visiting his ailing parents in August 2009, he 
violated the commitment that he made when he signed the DOE Drug Certification in 1986.  The 
individual understood the importance of the Drug Certification form when he signed it and for 
more than twenty years, the individual has honored the commitment he made on the form, with 
the exception of the one instance in August 2009.  Tr. at 157-158; 196.  The individual regrets 
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the “bad decision” he made in “the heat of the moment, under an extreme amount of stress.”  Id. 
at 196.  The individual recalled that once he smoked the marijuana, the realization of what he 
had done set in before the effects of it.  Id. at 200.  The individual added that the initial effect 
was probably of “panic” and “paranoia,” like “Oh, my god, what have I done?  I’m not supposed 
to do this.  I did it.  I can’t take it back.”  Id. at 201.  He explained that he knew instantly that 
he’d made a mistake that he couldn’t undo at that point.  Id. at 201.  The individual 
acknowledged that he’d made a very bad mistake and had violated the agreements that he had 
signed over the years.  Id. at 98; 186.  He further acknowledged to one of his colleagues that he 
made a “stupid” mistake and confronted his supervisor and each of his employees individually 
about the results of his drug test.  Id. at 51-52; 98; 192. 
 
Based on the evidence in record, it appears that the poor judgment that the individual displayed 
in August 2009 is not characteristic of his general nature.  The record supports this assessment of 
the individual, through the testimony of his witnesses as well as the documentary evidence that 
he has presented.  Id. at 49; 65; 98; 103-106; 150; 157-158; 176-178; see also Awards and 
Letters, Performance Reviews and Credit Report.  Moreover, I see no evidence in record that the 
individual has employed poor judgment or exhibited untrustworthy behavior in any other aspects 
of his life.  See Personnel Security Hearing, Case No. TSO-0324 (2007) (finding mitigation for 
clearance holder’s marijuana use where poor judgment is isolated by circumstances).   
 
After considering all of the above factors, I find that the individual’s violation of the DOE Drug 
Certification and DOE Security Acknowledgments was an isolated lapse in judgment attributable 
to the difficult circumstances he faced at the time.  See Personnel Security Hearing, Case No. 
TSO-0764 (2009).  Although the individual’s usage occurred seven months prior to the hearing, I 
find that the individual has demonstrated that he is better able to handle stressful situations as 
they arise from the responsibilities associated with the care of his family members.  I further find 
that it is highly unlikely that the individual will exercise the poor judgment and unreliability in 
the future that he demonstrated in his one-time use of marijuana.  Thus, I do not have reason to 
question the individual’s reliability, trustworthiness, good judgment or ability to protect 
classified information.  See Mitigating Condition 17(c) of the Revised Adjudicative Guidelines.  
Further, the individual is not subject to pressure, coercion, exploitation or duress because he has 
informed his wife, colleagues, friends and family members of his one-time use.  See id., 
Mitigating Condition 17(e).  Consequently, I find that the Criterion L security concerns have 
been resolved. 
 

VII. Conclusion 
 
Based on the foregoing, I find that the individual has brought forth sufficient evidence to 
mitigate the security concerns under Criteria K and L.  After considering all of the testimony and 
evidence, I therefore find that restoring the individual’s access authorization would not endanger 
the common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual’s access authorization should be restored.  Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
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Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 29, 2010 
 



1/  Decisions issued by the Office of Hearings and Appeals (OHA),

with names and other personal identifying information deleted, are

available on the OHA website located at http://www.oha.doe.gov .

The text of a cited decision may be accessed by entering the case

number of the decision in the search engine at

http://www.oha.doe.gov/search.htm .

2/  Access authorization is defined as “an administrative

determination that an individual is eligible for access to

classified matter or is eligible for access to, or control over,

special nuclear material.”  10 C.F.R. § 710.5(a).  Such

authorization will be referred to variously in this Decision as

access authorization or security clearance.

* The original of this document contains information which is

subject to withholding from disclosure  under 5 U.S.C. § 552. 

Such material has been deleted from this copy and replaced with

XXXXXX’s.

                          April 28, 2010

 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 9, 2009

Case Number: TSO-0869

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R. Part

710, entitled "Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material." 1/ 

As explained below, it is my decision that the individual should

not be granted an access authorization. 2/  

I.  BACKGROUND
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The individual has worked for a Department of Energy (DOE)

contractor since October 2007.  The individual’s employer requested

that he be granted an access authorization and, in April 2008, the

individual submitted a Questionnaire for National Security

Positions (the 2008 QNSP) to the DOE.  DOE Exhibit 6.  An Office of

Personnel Management (OPM) investigator conducted a background

investigation (BI) of the individual in 2008.  Based on information

that the individual reported on his 2008 QNSP and information

contained in the BI, the Local Security Office (LSO) conducted a

Personnel Security Interview with the individual in November 2008

(the 2008 PSI).  DOE Exhibit 7.  In addition, the individual was

evaluated in August 2009 by a DOE-consultant psychologist (the DOE-

consultant Psychologist), who issued a Psychological Evaluation

Report (the “2009 Psychological Report”) setting forth his

conclusions and observations.  DOE Exhibit 8. 

In October 2009, the LSO issued a Notification Letter to the

individual, together with a statement setting forth the information

that created a substantial doubt about the individual’s eligibility

to hold a DOE security clearance (Enclosure 1).  In Enclosure 1,

the LSO finds that the DOE-consultant Psychologist has diagnosed

the individual as suffering from untreated Alcohol Dependence, a

diagnosis that  raises security concerns under the provisions of

10 C.F.R. § 710.8(j) (Criterion J).  The LSO finds that the DOE-

consultant Psychologist’s diagnosis indicates that the individual’s

untreated alcohol dependence is a mental condition which causes or

may cause a significant defect in judgment or reliability.  This

raises security concerns under the provisions of 10 C.F.R.

§ 710.8(h) (Criterion H).  

The LSO refers to the following information regarding the

individual’s use of alcohol:

(1) In August 2007, he was arrested for DUI with a blood

alcohol reading over .20 after he consumed 15-16 beers,

and was required to take a Driver Intervention Program;

(2) In the Fall of 2006, he admitted to getting drunk

with his buddies on the Las Vegas Strip and subsequently

enrolled in the Air Force Drug and Alcohol Program as a

self-referral; 

(2) In June 2006, he was arrested for Disorderly

Intoxication after drinking seven to eight beers and

almost getting into a fight; 

(3) During April 2003, he was found drunk while on

military duty as a SERE (Survive, Evade, Resist, Escape)

Instructor with a blood alcohol reading of .246; and
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(4) In January 2002, he was arrested for Driving Under

the Influence of Illegal Drugs, which he stated took

placed when he was involved in a traffic accident after

drinking two glasses of wine.

In addition, the LSO finds that the individual’s admitted lies

about his behavior while serving as an instructor in the military,

his ongoing refusal to seek treatment for his alcohol problems, and

his ongoing risk-taking activities, willingness to ignore rules,

and failure to accept responsibility for his undesirable behavior

indicate that he has engaged in unusual conduct or is subject to

circumstances which tend to show that he is not honest, reliable,

or trustworthy, thereby raising a security concern under the

provisions of 10 C.F.R. § 710.8(l) (Criterion L).  Specifically,

the LSO finds that:

(1) In May/June 2006, while serving as an instructor in

the military, he had an illegal affair with a female

married student and lied about it.  He received an

Article 15 non-judicial punishment from the Air Force for

this conduct; and 

(2) In 2007, he was found to be Absent Without Leave from

the military after he admitted that he lied in order to

extend his home leave.  He was offered an “Other Than

Honorable” Chapter 13 Discharge from the military in lieu

of a Court Martial, and he accepted it.

Enclosure 1 of Notification Letter, citing 2008 BI, 2008 PSI and

2009 Psychological Report.  DOE Exhibit 2.

The individual requested a hearing (hereinafter “the hearing”) to

respond to the concerns raised in the Notification Letter.  On

December 10, 2009, the Office of Hearings and Appeals Director

appointed me the Hearing Officer in this case.  At the hearing I

convened in this matter in February 2010, I received testimony from

seven persons: the individual, his supervisor, his co-

worker/Alcoholics Anonymous sponsor (the AA Sponsor), his

girlfriend, his cousin, his sister/co-worker, and the DOE-

consultant Psychologist. 

II.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of
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affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."

10 C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).

See also 10 C.F.R. § 710.7(c).

III.  ANALYSIS OF TESTIMONY AND FINDINGS

A. Criteria H and J Concerns

1.  Diagnosis of Alcohol Dependence

In his testimony at the hearing, the DOE-consultant Psychologist

did not revise his diagnosis of Alcohol Dependence, and stated that

the individual should be actively engaged in recovery activities to

avoid a future relapse.  TR at 198.  The individual admitted that

he has had the problems with alcohol that are documented in the

Notification Letter, and that he now considers himself to be an

alcoholic.  TR at 158, 160, 169.  The individual did not provide

any documentary or testimonial evidence to refute the diagnosis of

Alcohol Dependence.  In addition, I have reviewed the information

in the record of this proceeding concerning the individual’s

history of alcohol consumption and conclude that there is ample

support for this diagnosis.  I therefore turn to the issue of

whether the individual has demonstrated rehabilitation or

reformation from this condition.
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2.  Rehabilitation and Reformation

The individual testified that he last consumed alcohol at a

Halloween party on October 31, 2009, when he consumed three or four

beers and became somewhat intoxicated.  TR at 149, 173-174.  The

individual’s testimony in this regard was corroborated by his

girlfriend (TR at 96-113), his AA Sponsor (TR at 52, 114), his

sister (TR at 142, 147), his cousin (TR at 125-126, 129) and his

supervisor (TR at 79-81, 87).  Although the individual lives alone,

he spends most week nights and weekends with his girlfriend and her

children, who live on an adjoining property.  Her testimony

indicates that the individual practices sobriety in his home life,

and is supported by the testimony of the individual’s sister and

his cousin.  The individual’s supervisor testified that there has

been no alcohol consumption by the individual in the workplace, and

the individual’s AA Sponsor testified that the individual is

actively engaged in AA discussions and group meetings, and appears

committed to maintaining his abstinence.  I find this corroborative

evidence to be adequate for the claimed three-month period.

Accordingly, I conclude that the individual has established that he

last consumed alcohol on October 31, 2009, and that as of the date

of the hearing has been abstinent from alcohol for three months. 

The individual testified that he received the DOE-consultant

Psychologist’s Report in October 2009, and the analysis in that

report helped him to realize that he has a problem with alcohol.

TR at 159.  He stated that he asked a friend/co-worker to sponsor

him in AA, and that the friend/co-worker became his AA Sponsor on

November 6, 2009.  TR at 149, 158.  He testified that on that date,

the AA Sponsor provided him with AA literature, and they began to

have conversations about the AA program.  TR at 186.  The

individual testified that in December 2009, he began to attend a

weekly AA meeting with his AA Sponsor, and that in December 2009

and January 2010 he attended seven meetings.  See Individual’s AA

Attendance Sheets, designated Subject Exhibits A and B.  The

individual testified that in the November/December 2009 time frame,

he came to the realization that he cannot maintain sobriety on his

own, and needs prayer and support to do it.  TR at 184-186.  He

stated that he talks to his AA Sponsor daily.  TR at 168-169, 185.

The testimony of the AA Sponsor confirmed the individual’s

testimony concerning his AA activities.  TR at 12-54.  In addition,

the AA Sponsor stated that he and the individual are now working on

AA Step Four, and that the individual is sharing the gist of his

past problems with alcohol and his military service without

providing specifics.  TR at 48.  He testified that the individual’s

steady girlfriend and her two children have established a family
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bond that serves as an additional safety net for the individual’s

sobriety.  TR at 58. 

The individual stated that his social contacts have changed since

he began a relationship with his girlfriend in the summer of 2009,

and since he committed himself to sobriety.  TR at 150.  He stated

that, prior to abstaining from alcohol, he avoided consuming

alcohol around his girlfriend’s children, and that he wants to

maintain his current sobriety so that he can be a good role model

for them, for his family, and for his community.  He stated that he

rarely goes out with his old friends, and they know that he is not

going to drink.  TR at 179-181.  The individual’s girlfriend

corroborated these assertions in her testimony.  TR at 91-113. 

The individual testified that he now has a commitment to sobriety,

and that he intends to stay sober even if he loses his job, because

his life is better sober.  TR at 171-172.  The individual testified

that he prefers to attend AA meetings with his AA Sponsor, but that

he plans to begin attending a Thursday night meeting at his local

Veterans Administration (VA) hospital.  TR at 188.  He stated that

he is working with the hospital staff to find a substantial

outpatient treatment program that he can attend.  TR at 170.

After hearing the evidence presented by the individual and his

witnesses, the DOE-consultant Psychologist testified that at the

time of his August 2009 evaluation, he believed that the individual

was in denial about his alcohol problem, and exhibited a shortfall

in judgment and recognition concerning his vulnerability to

alcohol.  TR at 194-195.  He stated that the individual’s ninety

days of sobriety, attendance at weekly AA meetings, and

relationship with his AA Sponsor are certainly a “good start” in

dealing with his alcohol problem.  He also testified that he is

pleased that the individual has found his current life situation

back in his family with people who clearly are invested in

lifestyles that are appropriate.  TR at 196, 201-202.  However, he

stated that it was too early to know if the individual will be able

to identify in a substantive way with the need for a recovering

lifestyle, or if he’s just doing this to look good and to keep his

job.  TR at 196.  

The DOE-consultant Psychologist stated that in his report, he

recommended that the individual needed to establish sobriety

supported by intensive outpatient therapy and participation in AA

for not less than two years in order to establish rehabilitation

from his alcohol dependence.  He testified that the individual’s

statements at the hearing about being reluctant to share his

alcohol history and life problems reinforced this opinion.  He
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stated that the individual needs to be able to talk candidly with

the people in his life who are there to support him, especially his

AA Sponsor.  TR at 198.  He testified that the individual should

resist the temptation to become a leader in AA because it will keep

him from realizing his extraordinary vulnerability to relapse over

the next couple of years.  TR at 199-200.  He stated that what

keeps a highly intelligent person such as the individual from

drinking is humility that recognizes this vulnerability, and the

wisdom to recognize that he needs to be with people who understand

that vulnerability.  He concluded that what the individual has done

so far is necessary but not sufficient to establish rehabilitation

from his alcohol dependence.  TR at 206-207.

After reviewing the entire record of this proceeding, I conclude

that the individual has not mitigated the DOE’s concerns arising

from his diagnosis of alcohol dependence.  See Guideline G,

Paragraph 23 of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information issued on

December 29, 2005, by the Assistant to the President for National

Security Affairs, The White House (Revised Adjudicative

Guidelines).  I agree with the DOE-consultant Psychologist’s expert

opinion that the individual must commit himself to sobriety

activities such as alcohol counseling as well as AA for at least

two years in order to establish a pattern of abstinence from

alcohol and to achieve a low future risk of relapsing into alcohol

dependence.  See, e.g., Personnel Security Hearing, Case No. TSO-

0726 (2009) (Hearing Officer gave deference to expert medical

opinion in finding that rehabilitation was not yet established).

In this instance, my positive assessment of the individual’s

demeanor and of the evidence presented at the hearing convinces me

that the individual is highly committed to maintaining his current

abstinence, and that he has developed a good relationship with an

AA Sponsor that should assist him in developing the personal

insight and skills to maintain abstinence and in understanding the

benefits of participating in a sobriety program such as AA.  I also

find that his current relationships with his girlfriend and with

his family members are supportive of his sobriety. 

Currently, however, the individual has maintained abstinence from

alcohol for only three months, and has attended only seven AA

meetings during that period.  While the individual reports that he

is attempting to locate an intensive outpatient counseling program,

he has not yet accomplished this.  I agree with the DOE-consultant

Psychologist that this brief period of abstinence and limited

recovery activity does not establish that the individual’s long-

term prognosis indicates a low risk for relapsing into alcohol
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3/ In this regard, I note that medical professionals often find

that at least one full year of abstinence and alcohol treatment is

necessary to establish rehabilitation from alcohol abuse or

dependence.  See Personnel Security Hearing, Case No. TSO-0589

(2008).  In the present case, with only three months of sobriety at

the time of the hearing, the individual has not yet dealt with all

of the seasonal activities and stressors that can trigger relapses.

dependence. 3/  Accordingly, I find that the individual has not yet

resolved the DOE’s Criteria H and J concerns. 

B.  Criterion L Concerns

As discussed above, the LSO finds that the individual’s ongoing

refusal to seek treatment for his alcohol-related legal problems,

his admitted lies about his behavior while serving as an instructor

in the military, and his ongoing risk-taking activities,

willingness to ignore rules, and failure to accept responsibility

for his undesirable behavior raise concerns about his honesty and

reliability under Criterion L.  

I find that the individual’s recent admission that he is an

alcoholic and his efforts to maintain sobriety and to rehabilitate

himself from alcohol dependence are positive steps towards

resolving the DOE’s concerns about the individual’s conduct in

failing to address his past alcohol-related legal problems.

However, the DOE-consultant Psychologist opined at the hearing that

it is too early in the individual’s recovery effort to determine

whether the individual will be successful in identifying in a

substantive way with the need for a recovering lifestyle.  In light

of this opinion of a mental health professional, I find that the

individual has not yet established that he has addressed his past

alcohol-related behavior in an effective manner.  See Revised

Adjudicative Guidelines, Guideline I, ¶ 28(b), 29(c).

With respect to the individual’s lies and improper behavior while

serving as an instructor in the military in 2006 and 2007, the

individual admits that he acted with poor judgment in those

circumstances.  He asserts that his judgment has improved since

then, as evidenced by the life choices that he has made in choosing

not to consume alcohol, and in demonstrating that he appreciates

his job, his friends, and his family.  TR at 163.  His supervisor,

his AA Sponsor, his girlfriend, and his relatives all testified

that the individual is honest, reliable and trustworthy in his

interactions with them.  His supervisor testified that since

starting work in the DOE facility in late 2007, the individual has
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been his best team player and very respectful of his chain of

command.  He also stated that the individual demonstrates good

character in his professional and in his private life, and that he

participates in community charity events.  TR at 79-89.  The

individual’s AA Sponsor testified that the individual is a good

friend who is polite and always willing to help him with family

projects.  TR at 42-44.  His girlfriend testified that he has never

behaved in an inappropriate manner with her or with her children.

TR at 106-110.  His sister and cousin assert that the individual is

trustworthy and very supportive of his family.  TR at 120-146.  

In his testimony, the DOE-consultant Psychologist stated that he

continues to be concerned about the individual’s past behavioral

pattern of acting opportunistically without regard for legal or

social requirements.  He testified that the individual’s recent

efforts at organizing charity benefits may be heartfelt, but they

do not mitigate his judgment and character issues.  The DOE-

consultant Psychologist testified that the individual is

“sufficiently narcissistic” that it is “enormously easy” for him to

be “whatever he needs to be to get the most positive attention and

the most options and benefit.”  TR at 204-205.  He stated that the

individual’s recovery from alcohol dependence will require him to

cultivate humility and an appreciation for dependence on support

from others, and that these qualities will reduce his tendency to

commit anti-social acts.   TR at 205-205.  

I find that the record in this proceeding indicates that the

individual’s behavior in the workplace since October 2007 and in

his personal life in recent months has demonstrated good judgment,

reliability, and honesty.  However, in light of the DOE-consultant

Psychologist’s expert testimony, I find that the individual has not

yet shown that, in the opinion of a mental health professional,

that his previous instances of dishonesty, poor judgment, and

disregard for legal requirements have a low probability of

recurrence.  See Revised Adjudicative Guidelines, Id.   I accept

the DOE-consultant Psychologist’s opinion that the individual

continues to be at risk for unusual conduct until he has achieved

the personal insights and social support that are necessary for his

rehabilitation from his alcohol dependence.  Accordingly, I find

that the individual has not mitigated the LSO’s Criterion L

concerns.

IV.  CONCLUSION

For the reasons set forth above, I find that the individual suffers

from Alcohol Dependence subject to Criteria H and J, and that his

past behavior and statements have raised concerns under
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Criterion L.  Further, I find that this derogatory information

under Criteria H, J and L has not yet been mitigated by sufficient

evidence of rehabilitation and personal insight.  Accordingly,

after considering all of the relevant information, favorable or

unfavorable, in a comprehensive and common-sense manner, I conclude

that the individual has not demonstrated that granting him an

access authorization would not endanger the common defense and

would be clearly consistent with the national interest.  It is

therefore my conclusion that the individual should not be granted

an access authorization.  The individual or the DOE may seek review

of this Decision by an Appeal Panel under the regulation set forth

at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: April 28, 2010



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  October 6, 2009 
 
Case Number:  TSO-0870 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the Individual) to hold an 
access authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 In this Decision, I will consider whether, on the basis of the 
testimony and other evidence in the record or this proceeding, the Individual should be granted 
an access authorization.  For the reasons discussed below, I have determined that the Individual’s 
access authorization should not be granted.2 
 

I.  APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 

 
 
 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 

 
The Individual has been an employee of a contractor at a DOE facility since March 2008.  DOE 
Exhibit (Ex.) 5 at 10; Transcript of Hearing (Tr.) at 45. The Individual’s employer recently 
requested that the Individual be granted a security clearance. Ex. 8 at 1.  
 
Pursuant to an investigation by the Local Security Office (LSO) into the eligibility of the 
Individual to possess a security clearance, the LSO uncovered information relating to the 
Individual’s excess consumption of alcohol. The LSO conducted a personnel security interview 
in July 2009 (PSI) with the Individual to address the security concerns raised by the Individual’s 
misuse of alcohol. After the PSI, the LSO requested that the Individual be examined by a DOE-
Contractor Psychiatrist (DOE Psychiatrist). Ex. 3. In August 2009, the DOE Psychiatrist issued 
an evaluative report on the Individual. The Report concluded that the Individual has a mental 
illness, Alcohol Dependence, without Physiologic Dependence, which could cause a significant 
defect in judgment and reliability. Ex. 3 at 18. Additionally, the DOE Psychiatrist opined that the 
Individual “ha[s] been and continues to be” a user of alcohol habitually to excess. Ex. 3 at 18. 
 
Because neither the PSI nor the Report resolved the derogatory information relating to the 
Individual’s misuse of alcohol, the LSO issued the Individual a letter stating that it was in 
possession of derogatory information that created a substantial doubt regarding the Individual’s 
eligibility for an access authorization. Ex. 1. Specifically, the DOE Psychiatrist’s diagnosis of 
Alcohol Dependence, as well as the Individual’s history of alcohol misuse and alcohol-related 
incidents, were cited as derogatory information under Criterion H and J of 10 C.F.R. Part 710.3      
 
Pursuant to the Individual’s request, I convened a hearing in this matter.  At the hearing, the LSO 
presented one witness, the DOE Psychiatrist. The Individual offered his own testimony as well as 
that of his father (Father), his mother (Mother), two co-workers (Co-Worker 1 and Co-Worker 
2), and an expert psychologist (Psychologist). The LSO submitted eight exhibits (Exs. 1-8) for 
the record. The Individual submitted 12 exhibits (Ind. Ex. A-L). 
 

  III. FACTUAL FINDINGS 
 

The Individual is an applicant for an access authorization. Ex. 8 at 1. Based upon the information 
that the Individual had provided in his application materials, the LSO conducted the PSI with the 
Individual. The PSI revealed the following information regarding the Individual’s use of alcohol: 
 
 The Individual first consumed alcohol at age 13 (approximately in 1994) and, in December 

1994, the Individual was suspended for bringing alcohol to school. On this occasion, the 
Individual this occasion stole alcohol from his parents, shared it with his classmates, and 
became intoxicated. The Individual was required to see a school counselor through high 
school. Ex. 5 at 91-94, 207-09, 211-19. 

                                                 
3 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J refers to information that suggests that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 
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 The Individual became intoxicated on two or three occasions while attending high school. On 

one occasion, he consumed four or five mixed drinks over a two hour period. Ex. 5 at 105-
06. 

 The Individual was cited in July 2001 for having an open container of alcohol while a 
passenger in an automobile. Ex. 5 at 188, 194, 250-57. 

 During the period 2000 to 2003, the Individual became intoxicated every time he consumed 
alcohol (once or twice a month) and would typically consume three or four mixed drinks 
over a period of five or six hours. Ex. 5 at 114-16. 

 During the period 2003 to 2006, the Individual would become intoxicated on every occasion 
(once every three months) he consumed alcoholic beverages. During this period, the 
Individual operated his vehicle while intoxicated on one or two occasions. Ex. 5 at 121-26. 

 The Individual admitted to consuming alcohol while he was taking Zoloft, an anti-depressant, 
from April 2007 to September 2007, even though he understood that he should not consume 
alcohol while on Zoloft. Ex. 5 at 32-36, 134-36, 142, 278-79. 

 In September 2007, the Individual, after becoming intoxicated at a bar, attempted to commit 
suicide by consuming 20 to 30 Flexeril tablets, a prescription muscle relaxant. Ex. 5 at 17, 
279-96. 

 During 2007, the Individual experienced two blackouts. Ex. 5 at 183-85.  Additionally, 
during this that year, the Individual’s consumption of alcohol reached its highest level. He 
would consume eight drinks over a six hour period. The Individual would typically drive 
while intoxicated once a week during that year. Ex. 5 at 127-30, 137-44. 

 During the period July 2007 to September 2007, the Individual used illegal drugs. On each 
occasion he used illegal drugs, the Individual was intoxicated. Ex. 5 at 40-41, 70-72, 329.  
During the summer of 2007, the Individual admitted his concern about his excessive 
consumption of alcohol to his parents and a few close friends. Ex. 5 at 164-65. 

 The Individual admitted that, over the course of his life, he has driven intoxicated 
approximately 50-75 times, the majority of these incidents occurring during 2007. Ex. 5 at 
144, 195-97. 

 In November or December 2007, the Individual, realizing he had a problem with alcohol, 
attended Alcoholics Anonymous (AA) meetings. The Individual stopped attending the AA 
meetings because he did not believe that the meetings were helping him to stop his 
consumption of alcohol. Ex. 5 at 166-72. 

 In December 2007, the Individual was arrested for Driving While Intoxicated (DWI), and, 
after the administration of a breathalyzer test, was determined to have a blood alcohol level 
of 0.16. Ex. 5 at 237-49. 

 The Individual was sentenced to probation from February 2008 to February 2009 as a result 
of his DWI arrest. As part of this probation, the Individual had a breath ignition lock device 
installed in his automobile. On two occasions, while on probation, the ignition lock device 
would not allow the Individual to start his automobile since the device detected alcohol on 
the Individual’s breath. Ex. 5 at 199-206. 

 The Individual admitted violating the terms of his probation by consuming alcohol on three 
or four occasions and being intoxicated on two of those occasions during the period February 
2008 to February 2009. The Individual admitted that he had difficulty trying not to consume 
alcohol during his probation period. Ex. 5 at 145-48, 199-206.  

 The Individual has experienced occasional hangovers after alcohol consumption. Ex. 5 at 
160.  
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 Since January 2009, the Individual reported that he continues to consume alcohol and 

becomes intoxicated approximately once every three months. Ex. 5 at 151-55, 176-77, 186-
88, 235-36. 

 
Because the PSI did not resolve the LSO’s concerns regarding the Individual’s history of alcohol 
misuse, the LSO referred the Individual to the DOE Psychiatrist for a forensic psychiatric 
evaluation.  After examining the Individual, the DOE Psychiatrist opined in her Report that the 
Individual suffered from Alcohol Dependence without Physiologic Dependence. Ex. 3 at 17. In 
making this diagnosis, the DOE Psychiatrist found that the Individual met a sufficient number of 
the Diagnostic and Statistical Manual 4th Edition Text Revision’s (DSM-IV-TR) criteria to 
justify the diagnosis.4 She cited the following behaviors as meeting five of the diagnostic criteria: 
(1) the Individual consumed alcohol in larger amounts than was intended when, during the last 
two years, he became intoxicated approximately 20 percent of the time (Criterion 3); (2) the 
Individual has had a persistent desire and unsuccessful efforts to reduce his alcohol consumption 
(Criterion 4); (3) the Individual spent a great deal of time trying to obtain alcohol or illegal drugs 
(Criterion 5); (4) the Individual spent less time with his family and in exercising as a result of his 
heavy consumption of alcohol in 2007 (Criterion 6); and, (5) the Individual continued to use 
alcohol despite the fact he was taking Zoloft, an antidepressant drug, and despite the fact that he 
knew of the adverse effects of taking both substances together (Criterion 7).  Ex. 3 at 16-17. 
Additionally, in the Report, the DOE Psychiatrist found that the Individual had been and 
continues to be a user of alcohol habitually to excess. Ex. 3 at 18. Further, the DOE 
Psychiatrist’s Report opined that the Individual’s Alcohol Dependence was an illness that could 
cause a significant defect in judgment and reliability. Ex. 3 at 20. 
 
In her Report, the DOE Psychiatrist also found that the Individual had not demonstrated 
sufficient evidence of rehabilitation or reformation from his alcohol problem. Ex. 3 at 19. The 
DOE Psychiatrist stated in the Report that adequate evidence of rehabilitation and reformation 
would consist of 100 hours of twice-weekly attendance at AA meetings with a sponsor for a 
minimum of one year. During this period, the Individual must be abstinent from alcohol and all 
non-prescribed controlled substances for a minimum of one year after completion of the one-
year, 100-hour AA attendance requirement. Ex. 3 at 19. Alternatively, adequate evidence of 
rehabilitation or reformation could be shown by completion of 50 hours of a professionally led 
substance abuse treatment program, for a minimum of six months, including an “aftercare” 
program along with abstinence form alcohol and non-prescribed controlled substances for a 
period of two years. Ex. 3 at 19.  

 
IV.   ANALYSIS 

 
The Criteria H and J concerns at issue in this case primarily arise from the Individual’s recent 
diagnosis of Alcohol Dependence and the DOE Psychiatrist’s finding that the Individual’s 
Alcohol Dependence is an illness that could cause a significant defect in judgment or reliability.  
Excessive use of alcohol raises a security concern due to the heightened risk that an individual’s 
judgment and reliability may be impaired to the point that he or she may fail to safeguard 
classified matter or special nuclear material. See Personnel Security Hearing, Case No. 
TSO-0733 (July 13, 2009) (Criterion J case involving alcohol misuse). Excessive alcohol 
consumption often leads to the exercise of questionable judgment, unreliability, and failure to 
                                                 
4 To make a diagnosis of Alcohol Dependence, the DSM-IV-TR specifies that an individual must meet three or more 
of seven specified criteria. Ex. 3 at 15. 
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control impulses, and increases the risk of unauthorized disclosure of classified information due 
to carelessness. “Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information” issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines), at Guideline G.  Further, 
certain emotional, mental, and personality conditions can impair judgment, reliability and 
trustworthiness. Adjudicative Guidelines at Guideline I.  Given the Individual’s diagnosis of 
Alcohol Dependence, I find the LSO had ample grounds to invoke Criteria H and J. 
 
At the hearing, the Individual sought to establish that the DOE Psychiatrist’s diagnosis of 
Alcohol Dependency was in error, that he has completed a satisfactory treatment program which 
will ensure that his consumption of alcohol will remain under control and that the Individual is of 
good character and is using alcohol responsibly. 
 
Co-Worker 1 and Co-Worker 2 testified as to their opinion that the Individual is honest, 
trustworthy and a very capable employee at the DOE facility. Tr. at 27 (Co-Worker 1); Tr. at 34-
35 (Co-Worker 2). Neither had ever observed the Individual suffering from a hangover or being 
intoxicated while at work. Tr. at 28 (Co-Worker 1); Tr. at 35. 
 
In their testimony, the Individual’s Mother and Father testified that for the past two years the 
Individual has lived with them during the work week and, on most weekends, stays at his house 
in another city. Tr. at 16, 18 (Father); Tr. at 38, 41 (Mother). Since the Individual’s DWI arrest in 
2007, the Individual’s lifestyle with regard to alcohol has changed. Tr. at 16. The Individual has 
not consumed alcohol in the presence of his Mother or Father despite the fact that they keep 
alcohol at their family home. Tr. at 16 (Father); Tr. at 38 (Mother).  
 
The Individual testified that he currently uses alcohol. Tr. at 45. He uses alcohol on special 
occasions such as birthdays. Tr. at 45. In his testimony, the Individual stated that he currently 
consumes alcohol approximately every six weeks and that he will consume two beers and one or 
two mixed drinks over the course of five to six hours. Tr. at 47. The Individual also testified that 
he now has no problems in limiting his alcohol consumption. Tr. at 47. The last time that he 
consumed more than two drinks in a single day was October 2009. Tr. at 54. The last time he 
was intoxicated was July 2009. Tr. at 70. He testified that he does not now associate with the 
same people he did during 2007 when he was consuming alcohol in much greater amounts. Tr. at 
49. He does not believe that he is dependant on alcohol or needs to consume alcohol to cope with 
life. Tr. at 52. Further, despite the Report, the Individual testified as to his belief that he has 
never had an alcohol-use disorder. Tr. at 68-69. 
 
The Individual also testified that he was required to attend counseling at a treatment facility as a 
result of his 2007 DWI arrest. Tr. at 66. The counseling consisted primarily of group therapy for 
twelve sessions. Tr. at 67. At no time, the Individual testified, did the counselors at the facility 
give him an opinion that he suffered from an alcohol use disorder. Tr. at 67-68. The goal that the 
Individual agreed to work towards during counseling was to learn to drink responsibly. Tr. at 77.  
Drinking alcohol responsibly was defined, in his treatment program, as consuming no more than 
one drink per hour, no hard liquor and consuming alcohol infrequently. Tr. at 77.  The Individual 
testified that he successfully completed the counseling program and that the counselors did not 
recommend any further counseling or AA meeting attendance. Tr. at 77, 82. 
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To support his claim that he is rehabilitated from his prior alcohol misuse, the Individual offered 
the expert testimony of the Psychologist. The Psychologist testified that she met with the 
Individual and conducted a clinical interview with him to evaluate his current alcohol and illegal 
drug use. Tr. at 97. She further testified that, in addition to reviewing all of the DOE Exhibits 
presented in this case and the available records at the Individual’s treatment facility, she 
administered a number of tests to the Individual.5 Tr. at 99. The Psychologist testified that after 
conducting her evaluation, she found that the Individual was not suffering from Alcohol 
Dependence. Tr. at 98. The Psychologist testified that nowhere in the history of the Individual 
did he demonstrate a pattern of compulsive use of alcohol that would be the “crux” of a 
diagnosis of Alcohol Dependence. Tr. at 99. She further testified that, even during the 
Individual’s worst period of intoxication in 2007, the Individual would have been properly 
diagnosed as suffering from Alcohol Abuse. Tr. at 101. The Individual has not had alcohol-
related problems in the past 12 months and thus, the Psychologist testified, the diagnosis of 
Alcohol Abuse, using DSM-IV-TR guidelines would no longer be applicable. Tr. at 102. She 
testified that the fact that the Individual does not exhibit alcohol-related health problems supports 
her opinion. Tr. at 102. Further, the Psychologist testified that the Individual does not consume 
alcohol on most days of the week and consequently, his alcohol consumption is not clinically 
meaningful enough to meet the criteria for Alcohol Dependence or Alcohol Abuse. Tr. at 105. 
She also testified that, according to research, consumption of alcohol using controlled drinking 
guidelines would allow a male to consume up to five drinks on any one occasion. Such 
consumption, she testified, would only produce a blood alcohol level of 0.05 and thus, would not 
result in any level of impairment. Tr. at 103.  
 
The Psychologist also testified as to her opinion regarding the DOE Psychiatrist’s application of 
the DSM-IV-TR criteria for Alcohol Dependence to the Individual. With regard to Criterion 3, 
the Psychologist testified that the Individual’s reported pattern of consuming alcohol 12 times a 
year, even with a 20 percent rate of intoxication (equivalent to intoxication twice a year) does not 
meet the intent of the criterion – a pattern of consuming alcohol where “other things in life fall 
away.” Tr. at 107-08.  The Psychologist also testified that she disagreed with the DOE 
Psychiatrist’s application of Criterion 4 to the Individual. Tr. at 108. She testified that the DOE 
Psychiatrist applied this Criterion merely because the Individual admitted having a persistent 
desire to want to reduce his alcohol consumption. Tr. at 109. The Psychologist testified that 
Criterion 4 intends to capture situations where there are many unsuccessful efforts to quit 
consuming alcohol. In the Individual’s case, she testified as to her belief that he has only 
unsuccessfully attempted to reduce his alcohol consumption twice. Specifically, these 
unsuccessful attempts were the two occasions where the Individual violated his probation by 
consuming alcohol.6  Tr. at 110. She also testified that she disagrees with the DOE Psychiatrist’s 
application of Criterion 5. Tr. at 111. Specifically, she testified that there is no evidence in the 
record that he failed to meet important family or social obligations. Tr. at 111.  
 

                                                 
5 The Psychologist administered the following tests to the Individual as part of her examination: the Brief Drinker 
Profile; the Alcohol Use Inventory; the Michigan Alcohol Screening Test; the Alcohol Use Identification Test; the 
Inventory of Drug and Alcohol Use Inventory of Consequences-Lifetime Measure; the Drug Abuse Screening Test; 
the Situation Confidence Scale; and the Beck Depression Inventory II. Ind. Ex. I at 1.  
 
6 I note that the Individual, in the PSI, admitted to having consumed alcohol on three or four occasions during his 
probation period. Ex. 5 at 145-48, 199-206. This is in contrast to the Psychologist’s testimony that he consumed 
alcohol only twice during his probation period.  
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In her testimony, the Psychologist disagreed with the DOE Psychiatrist’s treatment 
recommendations. She testified that the treatment recommendations of the Individual’s treatment 
facility counselors should be given more weight than that of the DOE Psychiatrist, given the fact 
the facility counselors spent more time with the Individual. Tr. at 112. The Psychologist also 
testified that attendance at AA would not be useful given his relatively low alcohol consumption 
and his successful compliance with the controlled drinking guidelines his treatment facility 
provided. Tr. at 103.  
 
With regard to the risk of relapse, the Psychologist testified that the Individual had a number of 
positive factors in his favor. He is consuming less alcohol than most individuals in responsible 
drinking programs, he is abstinent on most days, he has successfully completed a treatment 
program, and he has changed his lifestyle and friends from the period of his most problematic 
alcohol consumption in 2007. Tr. at 113. Additionally, she testified that when the Individual 
consumes alcohol his consumption is within the expert controlled consumption guidelines. Tr. at 
113. Overall, the Psychologist testified, the Individual’s prognosis is good and he is at low risk 
for problematic drinking. Tr. at 136-37. 
 
After hearing all of the testimony, the DOE Psychiatrist testified that, despite the contrary 
opinion expressed by the Psychologist, she still finds the Individual as suffering from Alcohol 
Dependence. Tr. at 153. The DOE Psychiatrist testified that she strongly disagreed with the 
Psychologist’s opinion that, in order for an individual to be found to be suffering from the 
disease of Alcohol Dependence, they must outwardly suffer problems such as “having to take[e] 
the first drink in the morning . . . [having] bad withdrawal symptoms and all that.” Tr. at 154. In 
her testimony, she noted that in her experience with a State Medical Board she dealt with many 
high functioning physicians who suffered from Alcohol Dependence. Tr. at 159. The DOE 
Psychiatrist also testified as to literature from the National Institute of Alcoholism and the 
National Institute of Alcohol Abuse and Alcoholism which stated that one unsuccessful attempt 
to cut down or control alcohol consumption is a proper diagnostic criterion for alcohol disorders. 
Tr. at 155-56. The DOE Psychiatrist also testified that she had reservations as to the tests used by 
the Psychologist since these tests are best used for initial screening of individual’s who want to 
discover if they have alcohol use disorders. In the context of examinations after an individual has 
already been informed that there is a problem, such as in a security clearance context, the tools 
are less useful since the questions are “too obvious.” Tr. at 156. 
 
In her testimony, the DOE Psychiatrist strongly disagreed with the Psychologist’s opinion that 
she had “over interpreted” her application of the DSM-IV-TR criteria with regard to the 
Individual. Tr. at 158. She also testified that the DSM-IV-TR Alcohol Dependence criteria do 
not have to be present for an entire 12-month period or present all at the same time. Tr. at 158. 
The DOE Psychiatrist also testified as to her reservations concerning the Psychologist’s opinion 
that a blood alcohol level of 0.5 is “normal” in individuals who engage in non-problematic 
alcohol consumption. Tr. at 161.   
 
When asked as to prognosis regarding the risk in the future that the Individual will become 
intoxicated, the DOE Psychiatrist testified that, as long as the Individual believes he can 
consume a number of alcoholic beverages without problems, he will have a risk factor for 
relapsing into excessive drinking. Tr. at 163. She further testified that the Individual has a 
“moderate” risk for relapse. Tr. at 163. The DOE Psychiatrist testified that, while she thinks the 
Individual’s parents are supportive, she does not believe that they are fully aware of the 
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Individual’s problem, as reflected by the fact that the Individual did not share her Report with his 
parents. Tr. at 163. Thus, she testified, their effectiveness as a support system for the Individual 
is not as valuable as it might be. Tr. at 163. With regard to her recommendations as to what 
treatment would evidence adequate rehabilitation and reformation, the DOE Psychiatrist testified 
that her recommendations are similar to a majority of substance abuse physicians who are 
members of the Society of Addiction Medicine. Tr. at 163-64. She further opined in her 
testimony that, for individuals who have been diagnosed with Alcohol Dependence, controlled 
drinking treatment should usually not be offered as a first line treatment. Tr. at 164.  
 
After considering all of the evidence in this case, I find that the Individual has not resolved the 
security concerns presented by the Individual’s history of alcohol misuse. The Psychologist’s 
testimony has not convinced me that the DOE Psychiatrist’s diagnosis is erroneous. Of the 
Psychologist’s challenges to the DOE Psychiatrist’s application of the DSM-IV-TR’s criteria for 
Alcohol Dependence, I find only one has significant merit. Criterion 6 states that an individual’s 
“important social, occupational, or recreational activities are given up or reduced because of 
substance use.” Ex. 3 at 17 (emphases added). There is nothing in the record that indicates that 
the Individual has missed an important event due to his use of alcohol or illegal drugs. 
Nonetheless, even discounting this Criterion, the DOE Psychiatrist’s findings with regard to 
Criteria 3, 4, 5 and 7 would still be sufficient to justify a diagnosis of Alcohol Dependence using 
the DSM-IV-TR guidelines. While the Psychologist has opined that the criteria should be applied 
in situations where, in essence, an individual has significantly lost control of his life situation, I 
find nothing in the wording of the Criteria itself that would require such a condition. In the 
present case, I find that the DOE Psychiatrist’s diagnostic findings are adequately supported by 
the facts.  Even if I were to adopt the Psychologist’s assessment of the Individual’s condition, I 
still could not find that the security concerns have been resolved. The Psychologist admitted that, 
with the Individual’s current pattern of controlled drinking, one could expect the Individual to be 
intoxicated approximately twice a year. Tr. at 154. This frequency of intoxication still presents 
an unacceptable security concern. 
 
Given my finding with regard to the DOE Psychiatrist’s opinion, I also find that the Individual 
has not completed the recommended treatment program or period of abstinence in order to 
demonstrate rehabilitation or reformation. While the Individual has completed a treatment 
program, the program does not meet the DOE Psychiatrist’s recommendations. I also see a 
potential problem in the Individual’s belief, albeit supported by professional opinion, that he 
does not have an alcohol problem. Despite the Individual’s recent quiescent period of alcohol 
consumption, I find that the DOE Psychiatrist’s assessment that the Individual still has a 
moderate risk of resuming misuse of alcohol to be supported by the Individual’s relatively 
extensive history of excessive alcohol consumption. Given the evidence before me, this I must 
find that the Individual has not resolved the security concerns raised by his history of alcohol 
misuse. 
  

V.  CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H and J have not been 
resolved. Given this finding, I cannot conclude that granting the Individual an access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.” 10 C.F.R. § 710.7(a).  Consequently, I find that an access 
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authorization should not be granted to the Individual.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: March 17, 2010 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

April 12, 2010

                                                     DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 17, 2009

Case Number: TSO-0871

This Decision concerns the eligibility of XXXXXXXXXXXX (the Individual) to obtain her
access authorization.1/  The regulations governing the individual’s eligibility are set forth
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.2/  After reviewing the evidence before me, I find that the
Individual should not be granted access authorization.  

I. Background

The Individual is employed by a Department of Energy (DOE) contractor.  In connection
with her employment, she applied for a security clearance in April 2009, by completing a
Questionnaire for National Security Positions (QNSP).  During the background
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3/  Criterion F refers to information indicating that an individual “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications statement,
a personnel security interview, written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding eligibility for DOE access authorization.”
10 C.F.R. § 710.8(f).

4/  In his report, the DOE psychiatrist also opined that the Individual was a user of alcohol
habitually to excess.  Ex. 6 at 12.  

5/  Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j). 

investigation, the Local Security Office (LSO) determined that derogatory information
existed that cast into doubt the Individual’s eligibility for a security clearance.  The
manager of the local DOE office informed the Individual of this determination in a letter
that set forth in detail the LSO’s security concern and the reasons for that concern.  I will
hereinafter refer to this letter as the Notification Letter.  The Notification Letter also
informed the Individual that she was entitled to a hearing before a Hearing Officer in order
to resolve the doubt concerning her eligibility for access authorization.

The Notification Letter included a statement of derogatory information that created a
substantial doubt as to the Individual’s eligibility to hold a clearance.  This information
pertains to the Individual’s falsifications and omissions on the QNSP, as evidenced by
contrary information provided by the Individual during a Personnel Security Interview
(PSI) conducted on August 6, 2009.  Information of this type is defined as derogatory in
paragraph (f) of the criterion for eligibility for access to classified matter or special nuclear
material.3/ I will hereinafter refer to paragraph (f) as Criterion F.  

The Notification Letter also included as derogatory information the DOE psychiatrist’s
conclusion that the Individual met the Diagnostic and Statistical Manual of the American
Psychiatrist Association, IVth Edition, Text Revision (DSM IV-TR) criteria for Alcohol-Related
Disorder, Not Otherwise Specified (NOS).4/ In addition, the Notification included as
derogatory information (1) the Individual’s admission that she had consumed alcohol to
intoxication twice a week from July 2006 until November 2007, while receiving counseling
for alcohol abuse, (2) her admission that she was an intoxicated passenger when her friend
was arrested for Driving Under the Influence (DUI), and (3) her acknowledgment that her
alcohol use adversely impacted her relationship with her partner, leading to their final
separation.  Information of this type is defined as derogatory in paragraph (j) of the criteria
for eligibility for access to classified matter or special nuclear material set forth at 10 C.F.R.
§ 710.8.5/  I will hereinafter refer to paragraph (j) as Criterion J. 
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The Individual requested a hearing on this matter.  The LSO forwarded this request to the
Office of Hearings and Appeals (OHA), and I was appointed the Hearing Officer.  The DOE
entered 11 exhibits into the record and presented the testimony of the DOE psychiatrist.
The Individual presented the testimony of four witnesses, in addition to testifying herself.
She also entered seven exhibits into the record.  The exhibits will be cited in this Decision
as “Ex.” followed by the appropriate numeric or alphabetic designation.  The hearing
transcript in the case will be cited as “Tr.” followed by the relevant page number.  

II. Regulatory Standard

A.  The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where
the government has the burden of proving the defendant guilty beyond a reasonable
doubt.  Rather, the standard in this proceeding places the burden on the individual because
it is designed to protect national security interests.  This is not an easy burden for the
individual to sustain.  The regulatory standard implies that there is a presumption against
granting or restoring a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988)
(the “clearly consistent with the interests of the national security test” for the granting of
security clearances indicates that “security-clearance determinations should err, if they
must, on the side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong
presumption against the issuance of a security clearance).  

The individual must come forward at the hearing with evidence to convince the DOE that
restoring her access authorization “would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The
individual is afforded a full opportunity to present evidence supporting her eligibility for
access authorization.  The Part 710 regulations are drafted so as to permit the introduction
of a very broad range of evidence at personnel security hearings.  Even appropriate
hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).  Hence, an individual is afforded
the utmost latitude in the presentation of evidence to mitigate the security concerns at
issue. 

B.  Basis of the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to
issue a Decision that reflects my comprehensive, common-sense judgment, made after
consideration of all the relevant evidence, favorable and unfavorable, as to whether the
granting or continuation or a person’s access authorization will not endanger the common
defense and security and is clearly consistent with the national interest.  10 C.F.R.
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access
authorization eligibility in favor of the national security.  Id.  
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III.  The Notification Letter and the Security Concerns at Issue

As previously noted, the LSO cites two criteria as bases for suspending the Individual’s
security clearance, Criteria F and J.  To support Criterion F, the LSO relies on the
Individual’s falsification of information from the April 2009 QNSP, regarding her illegal
drug use, alcohol counseling, and loan defaults.  To support Criterion J, the LSO relies on
the DOE psychiatrist’s diagnosis of the Individual as meeting the criteria for Alcohol-
Related Disorder, NOS, without rehabilitation or reformation.  As additional support for
the Criterion J concern, the LSO relies on the fact that the Individual admitted (1) she
consumed alcohol to the point of intoxication twice a week between July 2006 and
November 2007, while she was receiving alcohol abuse counseling, (2) she was an
intoxicated passenger when her friend was arrested for DUI, and (3) her alcohol usage
adversely impacted her relationship with her partner, ultimately causing their separation.

I find that the information set forth above constitutes derogatory information that raises
questions about the Individual’s veracity under Criterion F.  The security concerns
associated with Criterion F are as follows: “[c]onduct involving questionable judgment,
lack of candor, dishonesty, or unwillingness to comply with rules and regulation can raise
questions about an individual’s reliability, trustworthiness and ability to protect classified
information.  Of special interest is any failure to provide truthful and candid answers
during the security clearance process.”  Guideline E of the Revised Adjudicative Guidelines
for Determining Eligibility for Access to Classified Information issued on December 29, 2005, by
the Assistant to the President for National Security Affairs, The White House
(Adjudicative Guidelines).  Also, the information set forth above constitutes derogatory
information that raises concerns about the Individual’s alcohol consumption.  The security
concerns associated with Criterion J are as follows: “excessive alcohol consumption often
leads to the exercise of questionable judgment or the failure to control impulses, and can
raise question about an individual’s reliability and trustworthiness.”  Guideline G of the
Adjudicative Guidelines.  

IV.  Findings of Fact

During her PSI, the Individual admitted that she had used illegal drugs, between 2005 and
2006, despite denying any illegal drug use on her QNSP.  Ex. 1, Attachment 1 at 1.  She also
admitted that she had received alcohol counseling, illegal drug counseling, and mental
health counseling, despite denying receiving any counseling on her QNSP.  Id.  Also during
the PSI, the Individual admitted that she had defaulted on a loan in 2004, although she
denied on her QNSP having any loan defaults.  Id.  In regard to her alcohol use, the
Individual admitted that she consumed alcohol to intoxication at least twice a week, while
receiving alcohol counseling.  Id. at 2.  Finally, in regard to her alcohol use, she admitted
that she was an intoxicated passenger when her friend was arrested for DUI and that her
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6/  Those factors include the following: the nature, extent, and seriousness of the conduct, the
circumstances surrounding the conduct, to include knowledgeable participation, the frequency and
recency of the conduct, the age and maturity at the time of the conduct, the voluntariness of his
participation, the absence or presence of rehabilitation or reformation, and other pertinent
behavioral changes, the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant material
factors.

alcohol use adversely affected her relationship with her partner, ultimately causing their
separation.  Id.  

V.  Analysis

I have thoroughly considered the record of this proceeding including the submissions
tendered in this case and the testimony of the witnesses presented at the hearing.  In
resolving the question of the Individual’s eligibility for access authorization, I have been
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)6/ and the Adjudicative
Guidelines.  After due deliberation, I have determined that the Individual’s access
authorization should not be granted.  I find that granting the Individual’s DOE security
clearance will endanger the common defense and security and is clearly inconsistent with
the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of
this decision are discussed below.

A.  Criterion F

It is undisputed that the Individual omitted from her QNSP that she had used illegal drugs
in the past, had received alcohol, illegal drug, and mental health counseling, and had
defaulted on a loan.  At the hearing, she admitted that she had deliberately omitted some
information from the QNSP.  In regard to the illegal drug use, she stated that she was
concerned she would not be granted access authorization if she listed her illegal drug use
on the form.  Tr. at 61.  In regard to the omission of the counseling from the QNSP, she
testified that she wished to maintain the privacy of the sessions.  Tr. at 62.  She stated that
there was information she wanted to keep between herself and her counselor.  Tr. at 62-63.
Finally, in regard to the loan default, the Individual testified that she misunderstood the
question.  Tr. at 64-65.  On the QNSP, she did list her debts that had been referred to
collection agencies; she did not list a loan default from 2004.  Tr. at 64; Ex.  9 at 54.  

In evaluating a security concern arising under Criterion F, I look to the factors enumerated
in 10 C.F.R. § 710.7(c), the Revised Adjudicative Guidelines for Determining Eligibility for Access
to Classified Information issued on December 29, 2005, by the Assistant to the President for
National Security Affairs, The White House, and our case law.  In this case, I will consider
whether the Individual came forward voluntarily to renounce her falsifications, the length
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of time the falsehood was maintained compared to the length of time the Individual has
been honest, whether there is a pattern of falsifications, the amount of time that has
transpired since the Individual’s admission, and whether the Individual was advised
regarding the security clearance process.  See Personnel Security Hearing, Case No. TSO-0668
(2009), and case cited therein; see also Adjudicative Guidelines, Guideline E ¶ 17(a)-(d).  

The Individual’s explanations for deliberately falsifying information on the QNSP do not
mitigate the security concern raised by her falsifications.  First, the Individual’s only
explanation for not listing her illegal drugs use was her fear that she would not be granted
access authorization.  Second, the Individual was confronted by her drug use at the PSI; she
did not come forward voluntarily to renounce her falsification.  Third, she maintained her
falsehood for four months from April 2009, when she signed the QNSP, until August 2009,
the date of the PSI. Only five months had elapsed, as of the date of the hearing, since the
Individual admitted to her falsifications.  Fourth, there is a pattern of falsification in that
she falsified information on three separate questions on the QNSP. 

As to the second item of falsification on her QNSP, her denial of alcohol, illegal drug, or
mental health counseling, she testified that she did not list it on the form because she
believed her counseling was private and she did not want to discuss her childhood.  The
same conditions I discussed above, regarding her illegal drug usage and the QNSP
falsification, apply to this omission as well.  Further, we have previously stated that
privacy is not permitted by the access authorization process.  Personnel Security Hearing,
Case No. TSO-0627 (2009).  In order to ascertain that the applicant is eligible for access
authorization, her life must be transparent to investigators. Therefore, her desire for
privacy does not mitigate the security concern raised by her failure to list her counseling
on the QNSP.  

In regard to her loan default, she stated that she misunderstood the question.  Because she
did list her loans that had been referred to collection agencies, it is possible that she
negligently omitted the loan default from the QNSP, when she completed the lengthy,
unfamiliar form.  However, given her falsifications of the other questions on the QNSP, I
am not inclined to accept her explanation.  For the foregoing reasons, I find that the
Individual has not mitigated the concern raised by her falsifications and omissions on the
QNSP.  

B.  Criterion J

The LSO also raised a security concerns regarding the Individual’s alcohol consumption.
A DOE psychiatrist diagnosed the Individual as having met the DSM IV-TR criterion for
Alcohol-Related Disorder, NOS, without evidence of rehabilitation or reformation.  Ex. 1,
Attachment 1 at 2.  In his report, he also stated that the Individual was a user of alcohol
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7/  In the report, the DOE psychiatrist stated that the Individual was a user of alcohol habitually to
excess between the summer of 2006 and November 2006.  It is apparent from reading the DOE
psychiatrist’s report that the second date is a typographical error.  In the report, he states that it she
was using alcohol habitually to excess during the time she was living in a particular state.  She
lived in that state until November 2007.

habitually to excess from the summer of 2006 through November 2007.7/  Ex. 6 at 12.  At
the hearing, the DOE psychiatrist affirmed his opinion that the Individual is a user of
alcohol habitually to excess.  In his report and at the hearing, he stated that he relied on the
Individual’s elevated liver enzymes levels to reach his diagnosis of Alcohol-Related
Disorder.  Ex. 6 at 11-12; Tr. at 77-80.  

The Individual and her two co-workers testified that  in the fall of 2009 she may have been
exposed to hazardous chemicals which could have elevated her liver enzyme levels,
around the time of her evaluation with the DOE psychiatrist.  Tr. at 12, 21, 69.  However,
the Individual’s supervisor testified that employees are required to wear personal
protective equipment that would prevent exposure to harmful chemicals.  Tr. at 51-52.
After hearing the testimony of the Individual’s two co-workers and her supervisor, the
DOE psychiatrist testified that workers in the field tend to be more knowledgeable about
whether they are exposed to toxins than their supervisors.  Tr. at 74.  He added that he
believed the Individual’s supervisor was being conservative in his assessment of industrial
toxin exposure.  Tr. at 74.  The Individual submitted two laboratory reports, one from June
2009 and the other from February 2010, showing that her liver enzymes were normal at
those times.  Due to these two laboratory reports which show her liver enzyme levels to
be normal and the testimony from her co-workers that she could have had industrial
exposure to toxins, the DOE psychiatrist testified that he found that she no longer met the
criterion for Alcohol-Related Disorder, NOS, in the DSM IV-TR.  Tr. at 85; Ex. F; Ex. G.
However, the DOE psychiatrist testified that she still was a user of alcohol habitually to
excess between the summer of 2006 and November 2007.  

Although the DOE psychiatrist found that the Individual no longer met the criterion for
Alcohol-Related Disorder, NOS, he testified that based on his finding that she is a user of
alcohol habitually to excess, she still needs to be rehabilitated or reformed.  Tr. at 89.  In his
report, he recommended six months of sobriety to show that the Individual was
rehabilitated.  He affirmed that recommendation at the hearing.  Tr. at 87. 

[T]he safest way for her would be sobriety.  She’s got a family history of
alcoholism, some problems already, but I definitely would recommend six
month sobriety. . . .  and six months of treatment . . . to provide adequate
evidence of rehabilitation from her past history of being a user of alcohol
habitually to excess.
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Tr. at 88-89.  The Individual testified at the hearing that she last consumed alcohol to
intoxication three days prior to the hearing.  Tr. at 33.  She vacillated at the hearing about
her current level of alcohol consumption, initially testifying that she consumes alcohol
three times a week and then correcting herself to claim that she consumes alcohol three
times a month.  Tr. at 35, 37.  The Individual also vacillated about whether she was
intoxicated three days prior to the hearing.  Initially, she stated that she felt intoxicated.
Tr. at 35.  Later in the hearing, she stated that she did not believe that having three
alcoholic beverages is intoxicated.  Tr. at 59.  Because of her vacillation on her alcohol
consumption level and frequency, along with her falsification on the QNSP which show
she is willing to falsify information to the DOE, I am not inclined to find that her low
estimates regarding her current alcohol consumption levels are correct.  Even if I were to
believe her testimony regarding her alcohol consumption, she has not shown that she has
had six months of sobriety, as recommended by the DOE psychiatrist.  Further, she did not
bring forth any expert testimony to refute the DOE psychiatrist’s finding or
recommendation.  Therefore, I must find that she has not mitigated the concern raised by
the DOE psychiatrist’s finding and recommendation.

As to the other three items that the LSO relied upon to raise the Criterion J security
concern, she did not dispute that she consumed alcohol to the point of intoxication twice
a week between July 2006 and November 2007, while receiving counseling for alcohol
abuse, or that she was an intoxicated passenger when her friend was arrested for DUI. At
the hearing, she testified that her marijuana use was the most important contributing factor
to her separation from her partner, rather than her alcohol use.  Tr. at 43.  However, her
statement during the PSI contradicts her testimony.  Ex. 10 at 145.  In the end, she did not
provide convincing evidence to mitigate the security concerns associated with Criterion J.

V.  Conclusion

As the foregoing indicates, the Individual has not resolved the security concerns cited in
the Notification Letter under Criteria F and J.  Therefore, I conclude that the Individual has
not shown that granting her access authorization would not endanger the common defense
and security and would be clearly inconsistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual should not be granted
access authorization at this time.  The parties may seek review of this decision by an
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: April 12, 2010



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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                                             DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 29, 2009

Case Number: TSO-0872

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should be granted.

I. Background 

The individual is an applicant for a DOE access authorization.  In February 2009, as part of a

background investigation, the Local Security Office (LSO) conducted a Personnel Security Interview

(PSI) of the individual to address some possible mental health issues.  After the PSI, the LSO

requested the individual’s medical records and recommended a psychiatric evaluation of the

individual by a DOE consultant psychiatrist (DOE psychiatrist).  The DOE psychiatrist concluded

that the individual possesses Mood Disorder Not Otherwise Specified (Recurrent).  The DOE

psychiatrist further concluded that the individual’s mental illness causes or may cause a significant

defect in his judgment and reliability.  

In November 2009, the LSO sent a letter (Notification Letter) advising the individual that it

possessed reliable information that created a substantial doubt regarding his eligibility to hold an

access authorization.  In an attachment to the Notification Letter, the LSO explained that the
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h). 

derogatory information fell within the purview of one potentially disqualifying criterion set forth in

the security regulations at 10 C.F.R. § 710.8, subsections (h) (hereinafter referred to as Criterion H).

2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist. The individual presented the testimony of

five witnesses - three managers/co-workers, his wife and his treating psychiatrist.  He also testified

on his own behalf.  The DOE and the individual submitted a number of written exhibits prior to and

during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
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person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one criterion as the basis for denying the individual’s security

clearance, Criterion H.  To support Criterion H, the LSO relies on the DOE psychiatrist’s report that

the individual suffers from a Mood Disorder Not Otherwise Specified (Recurrent).  DOE Exh. 6.

The DOE psychiatrist further opined that the individual has a mental condition that has caused a

significant defect in his judgment and reliability.  

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H.  A mental condition such as Mood Disorder

can impair a person’s judgment, reliability and trustworthiness.  See Guideline I of the Revised

Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued on

December 29, 2005, by the Assistant to the President for National Security Affairs, The White

House. 

IV.  Findings of Fact

Since 1984, while in high school, the individual has received counseling for mental and emotional

issues.  DOE Exh. 3.  Around 1987, after a break-up with a girlfriend, the individual became

depressed, met with a psychologist and attended a few therapy sessions.  According to the individual,

his condition was characterized as an adjustment disorder.  In 2004, while in graduate school, the

individual began feeling depressed “because he was not getting the anticipated technical results from

his thesis work.”  Id.   He sought medical attention from an on-campus provider on three occasions

and was prescribed an anti-depressant.  In the summer of 2005, the individual spoke to his wife about

suicidal feelings and she encouraged him to seek medical attention.  The individual was admitted

to a local clinic and was subsequently diagnosed with Bipolar Disorder.  From August 2005 through

March 2006, he attended therapy sessions and he took several prescribed medications as part of his

treatment.  At the time of his treatment, the individual was given a good prognosis.  In November

2006, the individual met with a new treating psychiatrist who began to wean him off his medications.

See Indiv. Exh B.

After conducting a background investigation of the individual, the LSO referred the individual to a

DOE psychiatrist in May 2009 for a forensic evaluation.  During his evaluation, the DOE psychiatrist

opined that the individual suffers from a “Mood Disorder Not Otherwise Specified (recurrent); rule

out Bipolar Disorder.”  DOE Exh. 6.  The DOE psychiatrist further opined that “if the [the

individual] has a relapse, history indicates that he can become dysfunctional.”  Id.  At the time of the

evaluation, the DOE psychiatrist opined that the presence of rehabilitation or reformation does not

exist, stating further that it is important that the individual engage in outpatient follow-up with a

psychiatrist.  Id.         
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should be granted.  I find that granting the individual’s DOE security clearance

will not endanger the common defense and security and is clearly consistent with the national

interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision are

discussed below.

The Diagnosis of Mood Disorder Not Otherwise Specified (Recurrent) - Criterion H

1. The Individual’s Testimony

At the hearing, the individual acknowledged that he had emotional issues while in high school and

participated in counseling.  Transcript of Hearing (Tr.) at 124.  However, he testified that he was not

prescribed medication at the time.  Id.  He further testified that he sought counseling in college after

a break-up with a girlfriend, and was subsequently diagnosed with an adjustment disorder.

According to the individual, it took about ten years, from 1994 to 2005, for him to complete graduate

school.  Id. at 121.  He stated that graduate school took such a long time because he had issues with

equipment failures which compromised his data collections and kept him from completing his data

analysis.  Id. at 122.  During this stressful time period, the individual testified that he became

depressed and sought further counseling.  He stated that he continued to take his prescribed

medication even though there were side effects.  Id. at 126.  

The individual testified  that after graduation, he began working for a company which required him

to work in an isolated environment with little direction.  Id. at 130.  He acknowledged that he was

not well-suited for this work environment and had problems producing a work product.  Id.

According to the individual, he continued to experience stress at this time and his doctor transitioned

him to a different medication.  Id. at 132.  Nevertheless, the individual stated that he became

increasingly frustrated at work and even more depressed, experiencing suicidal feelings.  Id.  He

testified that, in March 2006, he decided to discuss these feelings with his wife and he subsequently

made an appointment with his treating psychiatrist.  Id. at 133.  The individual stated that after

informing his doctor of his suicidal thoughts, he was immediately admitted into an inpatient facility

where a doctor prescribed additional medication, including an anti-anxiety medication and a mood
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stabilizer.  Id. at 134.  He testified that after being released from the facility, he continued with group

therapy sessions and weekly sessions with a psychotherapist.  Id. at 135.  

The individual stated that in October 2006 he moved, changed jobs and immediately met with a

primary care physician who referred him to his current treating psychiatrist.  Id. at 140.  After

reviewing his medications with his psychiatrist, the individual testified that he discussed tapering

off all medication.  Id.  According to the individual, his goal was to demonstrate a high level of

functioning without medication.  Id.  Under the supervision of his psychiatrist, the individual

testified that he began tapering off all of his medication, completely tapering off all medication by

March 2008.  Id. at 143.  Since tapering off his medication and working in a new job, the individual

stated that his relationship with his family has been “outstanding” and that his new job has been “an

unexpected good fit” for him.  Id. at 144 and 146.  Finally, the individual testified that he has never

stopped any medication without consulting with his doctor and that he has been off all medication

to treat his depression for almost two years.  Id. at 158.  He added that he has not had any symptoms

or episodes of depression since he has stopped his medication and that he is now better equipped to

recognize the warning signs of depression.  Id. at 160-161.  He testified that if he were to experience

any symptoms in the future, he would not hesitate to seek medical treatment and to take prescribed

medication.  Id.  

During the hearing, the individual also offered the testimony of five witnesses to corroborate his

testimony: three managers/co-workers, his wife and his treating psychiatrist.  Two managers

testified that the individual is a knowledgeable, good employee who performs well at his job.  Id.

at 26 and 41.  Neither one of them has ever observed any signs of depression in the individual.  Id.

at 30 and 41.  Another manager, who has known the individual since 1995, testified that he has

worked very closely with the individual.  Id. at 52.  He stated that while the individual was in

graduate school, he noticed that he “drifted away,” but did not realize it was due to depression.  Id.

at 54.  He also testified that the individual has performed “exceptionally well” on his job and that

he never witnessed any signs of depression in the individual, other than normal frustrations.  Id. at

60.   

The individual’s wife, who has been married to the individual for fifteen years, testified that she first

became aware of the individual’s mental health issues at the end of his graduate school work.  Id.

at 75-76.  She noticed that he was working slowly and had trouble producing his research.  Id. at 77.

Shortly after completing graduate school and starting a new job, his wife recalled that the individual

told her that his depression was not resolved and that he had suicidal thoughts.  She further testified

that once the individual was hospitalized, he took advantage of the treatment and group counseling.

Id. at 79.  According to the wife, the individual has had no signs of depression since taking his new

job in 2006 and recalled when he stopped, under medical supervision, taking his medication.  She

testified that the individual has been thriving and is now very outgoing and active with his church.

Id. at 116.

The individual’s treating psychiatrist testified that he first met with the individual in November 2006.

Id. at 165.  He testified that, at that time, he discussed the individual’s medications with him and his

desire to taper off his medications.  Id.  The treating psychiatrist testified that the individual showed
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4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The

text of a cited decision may be accessed by entering the case number of the decision in the search engine

located at http:www.oha.doe.gov/search.htm.   

no signs of depression or anxiety at that time, and that based on his interview, his recent history and

two objective psychological questionnaires, the individual was in full remission from his depression

on medication.  He believed the individual had been in remission from depression for some time and

that it was appropriate for him to begin to taper his medicines.  Id. at 166.  He testified that, in his

opinion, he believed the individual was taking excessive doses of his medication.  According to the

treating psychiatrist, he slowly began to taper the individual off one of his medications, and met with

him again in March 2008 to review his progress.  Id.  The treating psychiatrist noted that when he

met with the individual in 2008, his progress was excellent, and determined that the individual was

in full remission.  Id.  He further stated that the individual had been stable throughout the previous

year and showed no symptoms of anxiety or depression.  Id. at 167.  The treating psychiatrist

testified that after the individual’s success with tapering off one medication, he prescribed a regimen

for tapering off his other medication.  Id.  He recently administered another set of objective

psychological assessment tools to the individual and found that they were asymptomatic and showed

a normal mental status.  Id. at 167.   In terms of his current recommendation, the treating psychiatrist

does not believe the individual has a mental disorder or requires medication.  Id. at 168.  He believes

the individual has learned how to both better monitor himself and to manage the stresses in his life.

Id.  

 2. The DOE Psychiatrist’s Testimony and Report

The DOE psychiatrist stated in his Psychiatric Report that the individual suffers from a Mood

Disorder Not Otherwise Specified (Recurrent).   DOE Exh. 6.  He further opined that the presence

of rehabilitation or reformation and other behavioral changes do not exist.  Id.  He added that the

individual’s illness causes a significant defect in his judgment and reliability.  After listening to the

testimony of all of the witnesses in this case, the DOE psychiatrist testified that at the time he met

with the individual, he was doing well, but that there was not a lot of information available to him.

Tr. at 178.  He now states that his current opinion of the individual is Major Depression, Recurrent

in Full Remission, which he believes is perfectly consistent with the individual’s treating

psychiatrist’s opinion.  Id.  He further testified that the individual has now demonstrated adequate

evidence of rehabilitation and he has no concerns with the individual no longer taking medication.

Id. at 180.  The DOE psychiatrist stated that the individual’s prognosis is excellent and that he is now

equipped to recognize an onset of a depressive episode.  Id. at 181.     

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding rehabilitation, both experts

are in accord that the individual’s depression is in full remission and that he has demonstrated

adequate evidence of rehabilitation.  In addition, the individual credibly testified that he now has the
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tools to recognize depressive symptoms if they arise in the future, and that he is now more outgoing

and stable.  I am convinced that the individual’s current lifestyle changes, which include active

participation in his church, a better job fit and a continued close relationship with family and friends,

will allow him to cope with future stressful events in his life. Based on the foregoing, I am again

convinced that the individual’s depression is in full remission and that he no longer possesses a

mental illness that causes a significant defect in his judgment and reliability.  Therefore, I find that

the individual has provided adequate evidence to mitigate the security concerns under Criterion H.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion H.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

brought forth convincing evidence to mitigate the security concerns associated with Criterion H.  I

therefore find that granting the individual’s access authorization would not endanger the common

defense and security and would be consistent with the national interest. Accordingly, I find that the

individual’s access authorization should be granted.  The parties may seek review of this Decision

by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: April 28, 2010          
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Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  December 29, 2009 
 
Case Number:  TSO-0873 
 
This decision concerns the eligibility of XXXXXX XXXXXX (“the Individual”) for a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s request for 
access authorization should be granted.  For the reasons detailed below, it is my decision that the 
Individual should be granted access authorization.2   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor in a position which requires him to hold an 
access authorization. While processing the Individual’s request for access authorization, a DOE 
local security office (LSO) obtained information during a July 2009 Personnel Security Interview 
(PSI) regarding the Individual’s pattern of alcohol consumption and past marijuana use which 
created a substantial doubt regarding his eligibility for access authorization. DOE Ex. 7.  After 
the PSI, the LSO referred the Individual to a DOE consultant-psychiatrist for an evaluation.  The 
DOE psychiatrist prepared a report describing his evaluation of the Individual, and his resulting 
diagnosis, and presented the report to the LSO.3  DOE Ex. 5.  After reviewing the DOE 
Psychiatrist’s report and the Individual’s personnel security file, the LSO concluded that the 
derogatory information casting doubt on the Individual’s eligibility for access authorization 
remained unresolved.  The LSO informed the Individual of its conclusion in a Notification Letter 
that set forth the DOE’s security concerns and the reasons for those concerns.  See Notification 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
 
3 The DOE Psychiatrist evaluated the Individual on August 31, 2009, and issued a report on September 2, 2009.  
DOE Ex. 3.  He issued an amended report on September 17, 2009, revising the recommendations he made in 
September 2, 2009, report.  DOE Ex. 5. 
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Letter, November 17, 2009.  The Notification Letter also informed the Individual that he was 
entitled to a hearing before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  See Individual’s Letter, December 7, 2009.  
The LSO forwarded his request to the Office of Hearings and Appeals, and I was appointed the 
Hearing Officer.  The DOE counsel introduced 10 exhibits into the record and presented the 
testimony of one witness, the DOE consultant-psychiatrist.  The Individual tendered one exhibit 
and presented his own testimony, as well as the testimony of his supervisor and two 
friends/roommates.  See Transcript of Hearing, Case No. TSO-0873 (hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth are 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
III. DEROGATORY INFORMATION AND ASSOCIATED SECURITY CONCERNS 
 
A. The Individual’s Past Use of Alcohol and Marijuana  
 
The facts in this case are essentially undisputed.  The following information has been obtained 
from the DOE Psychiatrist’s report.  (DOE Ex. 5).  The Individual is 27 years old.  DOE Ex. 5 at 
3.  The Individual first began drinking alcohol when he was a freshman in high school.  DOE Ex. 
5 at 5.  In October 2000, while a freshman in college, the Individual was arrested and charged 
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with “Minor in Possession of Alcohol” by the university’s campus police.  Id.   His alcohol 
consumption may have contributed to poor grades during his freshman year of college and his 
decision to take a leave of absence from school to join the military.  Id.  In April 2003, while 
enlisted in the military and holding a Department of Defense (DOD) security clearance, the 
Individual became intoxicated during an event with his fraternity, after drinking eight to ten 
beers in a five-hour period.  Id.  During that same event, and likely as a result of his alcohol 
consumption, the Individual took several drags on a marijuana cigarette.  Id.  In July 2006, while 
home on leave from a military deployment to Iraq, the Individual became intoxicated while out 
at a bar after drinking 12 beers and a few shots of alcohol over a five- or six-hour period.  Id.  
When leaving the bar, the Individual got involved in a verbal altercation and was subsequently 
arrested for “Refusal to Disperse After a Lawful Order.”  Id.  On New Year’s Eve in 2006, after 
returning from his year-long deployment and while still enlisted in the military and holding a 
DOD security clearance, the Individual attended a party at which he became intoxicated after 
drinking at least 12 alcoholic drinks.  Id.  In addition, he took a drag from a marijuana pipe at the 
party.  Id.       
 
The Individual was referred to the DOE psychiatrist for an evaluation in August 2009.  DOE Ex. 
5 at 1.  Following his evaluation, the DOE psychiatrist concluded that the Individual was a user 
of alcohol habitually to excess and that he did not demonstrate adequate evidence of 
rehabilitation or reformation.  Id. at 9.  The DOE psychiatrist made several recommendations to 
the Individual for how to demonstrate adequate evidence of rehabilitation or reformation.  Id. at 
9-10.  One of the options the DOE psychiatrist recommended is that the Individual reduce his 
alcohol intake to “moderate,” and that he volunteer to participate in a self-designed random 
blood alcohol screening program, at his own expense, during which the Individual would agree 
to undergo six to ten randomly timed blood alcohol screens during each six-month period for at 
least one year.4  Id.  The DOE psychiatrist further concluded that the Individual’s sporadic 
marijuana use was not of concern from a clinical standpoint, and the likelihood that the 
Individual will abstain from marijuana use in the future is high.  DOE Ex. at 9, 11.   
 
B. The Notification Letter and DOE’s Security Concerns  
 
As stated above, the Notification Letter included a statement of derogatory information that 
created a substantial doubt as to the Individual’s eligibility to hold a security clearance.  This 
information, most of which is set forth above, raises security concerns under paragraphs (j), (k), 
and (l) of the criteria for eligibility for access to classified matter or special nuclear material set 
forth at 10 C.F.R. § 710.8.   
 
Criterion J defines as derogatory information indicating that the individual “has been, or is, a 
user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent 
or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  It is well-established that use of 
alcohol habitually to excess raises security concerns because “excessive alcohol consumption 
often leads to the exercise of questionable judgment or the failure to control impulses, and can 
raise questions about an individual’s reliability and trustworthiness.”  Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information (issued on December 

                                                 
4 The DOE psychiatrist defined “moderate” drinking as no more than one drink or beer per hour, no more than three 
drinks in a 24-hour period, and no more than 12 drinks per month.  DOE Ex. 5. at 9.   
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29, 2005 by the Assistant to the President for National Security Affairs, The White House) (the 
Adjudicative Guidelines), Guideline G, ¶ 21.  See also Personnel Security Hearing, Case No. 
TSO-0678 (2008).  In light of the DOE psychiatrist’s determination that the Individual was a 
user of alcohol habitually to excess, the LSO properly invoked Criterion J.  
 
Criterion K pertains to information indicating that an individual has “trafficked in, sold, 
transferred, possessed, used, or experimented with” illegal  or controlled substances, except as 
prescribed by a physician.  See 10 C.F.R. § 710.8(k); see also Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information issued on December 29, 2005 by 
the Assistant to the President for National Security Affairs, The White House (the Adjudicative 
Guidelines), Guideline H, ¶ 24 (“Use of an illegal drug or misuse of a prescription drug can raise 
questions about an individual’s reliability and trustworthiness, both because it may impair 
judgment and because it raises questions about a person’s ability or willingness to comply with 
laws, rules, and regulations.”).  In this case, the Individual admitted to two incidents of marijuana 
use.  This is sufficient grounds to support the LSO’s invoking of Criterion K. 
 
Finally, Criterion L concerns refer to conduct tending to show that the Individual is “not honest, 
reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l).  There is no question that a 
violation of a written commitment by an individual to his or her employer raises security 
concerns.  See Adjudicative Guidelines, Guideline E, ¶¶ 15, 16(f). In addition, the illegal drug 
use is conduct which calls into question the Individual’s honesty and reliability, and his 
willingness to follow laws, rules, or regulations.  See Adjudicative Guidelines, Guideline J, ¶¶ 
24, 25b.  Given the Individual’s admitted use of marijuana on two occasions while holding a 
DOD security clearance, the LSO had sufficient grounds to invoke Criterion L.   
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
As mentioned above, the Individual did not dispute the facts giving rise to the Notification 
Letter.  Therefore, the only issue to be resolved at the hearing was whether the Individual has 
mitigated the security concerns arising from those facts.   
 
The Individual acknowledged that there was a period during his early college career when he 
frequently drank alcohol to intoxication.  Tr. at 105.  He stated that he drank more than he should 
have while in college and “got kind of carried away in the whole fraternity life.”  Tr. at 92.  As 
he got older, the Individual reduced his alcohol consumption as he matured and began to focus 
more on his career.  Tr. at 92.  After his return from Iraq in late 2006, the Individual focused on 
attaining his undergraduate degree in May 2007 and his Masters in Business Administration 
(MBA) in December 2008.  Tr. at 105.   
 
The Individual’s last drink of any alcoholic beverage was on New Year’s Eve 2009 when he had 
a sip of champagne during a toast.  Tr. at 104.  The last time he consumed a whole drink was 
during a Halloween party in October 2009.  Prior to that time, he drank alcohol once or twice per 
month, when he would have “a few drinks.”  Tr. at 105.  The Individual’s friends stated that, 
since returning from Iraq and completing school, the Individual drank alcohol very infrequently 
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and no longer drinks at all.  Tr. at 52-53, 78-79.  The Individual last drank to intoxication 
approximately one year prior to the hearing.  Tr. at 106.  The Individual decided to become 
abstinent from alcohol, rather than drink moderately as recommended by the DOE psychiatrist, 
because he wanted to demonstrate his commitment to rehabilitation and believed doing “the bare 
minimum would not be enough.”  Tr. at 102.   
 
The Individual designed a detailed program under which he will undergo random alcohol screens 
by urinalysis ten times every six months for two years.  If he is unable to report for any of the 
random screens within two hours of being called, he will notify his supervisor immediately.  Tr. 
at 32-36; see also Indiv. Ex. A.  The Individual created this program, following the DOE 
psychiatrist’s recommendation, because he wanted to demonstrate his commitment to remaining 
abstinent from alcohol and to have a clearly defined goal.  Tr. at 102.   The Individual will incur 
costs of approximately $2000 over the length of the two-year testing program.  Tr. at 95.     
 
The Individual’s alcohol use has been decreasing over the past several years and he does not 
have difficulty adhering to his commitment to remaining abstinent from alcohol.  Tr. at 54-55, 
63.  His roommates and supervisor are aware of the program he created to demonstrate his 
commitment and are very supportive.  Tr. at 36, 55, 79.  The Individual has matured since his 
college years.  Tr. at 60, 109.  He has become very focused on advancing his career and work is 
his priority.  Tr. at 109.  He is a responsible employee who has proven himself to be mature and 
reliable.  Tr. at 23.  Alcohol no longer plays any role in his life.  Tr. at 112.         
 
I found significant that the DOE psychiatrist, after listening to the hearing testimony and closely 
examining the Individual’s self-designed alcohol screening plan, opined that the Individual was 
demonstrating adequate evidence of rehabilitation and reformation from his use of alcohol 
habitually to excess.  Tr. at 120.  The DOE psychiatrist noted that the Individual’s decision to go 
beyond his recommendation of moderate drinking and pursue abstinence “is a major point in [the 
Individual’s] favor” and the Individual’s efforts, including his self-designed program, were “very 
impressive.”  Tr. at 117, 121.  He believed the Individual’s risk of relapse into habitual use of 
alcohol to excess to be “quite low” and described the Individual’s prognosis as “at the very upper 
levels … of any subject that I’ve dealt with in the last five to eight years.”  Tr. at 117-18.    
 
After considering the hearing testimony and evaluating the record as a whole, I find that the 
security concerns raised by the Individual’s past use of habitual use of alcohol to excess have 
been mitigated.  The Individual has been steadily decreasing his alcohol consumption in the past 
several years since leaving college.  Other than a sip of alcohol during a New Year’s Eve toast, 
the Individual has abstained from alcohol since October 2009, a period of four months as of the 
hearing.  He has recently gone through considerable effort and expense to develop a screening 
program to corroborate his abstinence from alcohol.  Based on these facts, I agree with the DOE 
psychiatrist that the Individual is demonstrating adequate evidence of rehabilitation or 
reformation.             
 
Regarding the Individual’s marijuana use, he used marijuana two times – once in April 2003 and 
once in December 2006.  Both incidents occurred after he had been drinking alcohol.  Tr. at 108.  
Although he was in the military and held a DOD clearance during both marijuana uses, and he 
knew marijuana use “wasn’t allowed in the military,” the Individual did not realize then the 
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ramifications of his marijuana use.  The Individual was 20 years old during the first marijuana 
use and 23 years old during the second.  Looking back on the incidents, the Individual believes 
he was very immature at the time and did not have an appreciation for how his actions could 
affect his future.  Tr. at 109.  The Individual has not used marijuana in over three years and does 
not associate with any users of illegal drugs.  Tr. at 71, 89, 108.  His past uses of marijuana were 
mistakes and he does not intend to repeat them.  Tr. at 109.  In addition, the DOE psychiatrist 
does not believe there is a risk that the Individual will use marijuana again in the future, but 
added that the ten random urinalysis tests which the Individual will undergo every six months as 
part of his alcohol screening program serve as an extra method of ensuring compliance.   
 
I find that the Individual has fully resolved the Criteria K and L concerns raised by his 2003 and 
2006 use of marijuana while holding a DOD security clearance.  There is no dispute that the 
Individual’s incidents of marijuana use were lapses in judgment, and called into question his 
trustworthiness and reliability.  However, I find that the Individual has matured considerably 
since the two incidents and his life circumstances have significantly changed.  Since his last 
marijuana use in late 2006, the Individual completed his military service, including serving in a 
war zone, attained both an undergraduate and graduate degree, and committed himself to 
developing his career, establishing himself as a responsible adult.  Since leaving college, he no 
longer socializes with any individuals who use marijuana.  In addition, the Individual was 
intoxicated during both marijuana uses and, therefore, his judgment was impaired.  At the 
hearing, the Individual demonstrated a pattern of responsible alcohol use and, more recently, 
total abstinence.  Consequently, there is no longer a concern that alcohol may impair his 
judgment in the future.  All of the evidence in the record supports a finding that the Individual 
has not used marijuana in over three years and is unlikely to use it in the future.  Further, over the 
past three years, he has demonstrated a pattern of responsible behavior since his last marijuana 
use sufficient to mitigate the concerns regarding his trustworthiness and reliability.    
 
V. CONCLUSION 
 
Upon consideration of the record in this case, I find that there was evidence that raised doubts 
regarding the Individual’s eligibility for a security clearance under Criteria J, K and L of the Part 
710 regulations.  I also find that the Individual has presented sufficient information to fully 
resolve those concerns.  Therefore, I conclude that granting the Individual access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE should grant the 
Individual access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: April 13, 2010 



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 29, 2009

Case Number: TSO-0874

This Decision concerns the eligibility of XXXXXXXXXXXX (the Individual) to obtain his
access authorization.1/  The regulations governing the individual’s eligibility are set forth
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.2/  After reviewing the evidence before me, I find that the
Individual should be granted access authorization.  

I. Background

The Individual is employed by the Department of Energy (DOE).  He applied for a security
clearance in July 2009 in connection with his employment.  The Individual completed a
Questionnaire for National Security Positions (QNSP) in order to obtain his access
authorization.  Information supplied on the QNSP raised legitimate security concerns and,
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3/  Criterion (k) pertains to information indicating that the Individual has “sold, transferred,
possessed, used, or experimented with a . . . substance listed in the Schedule of Controlled
Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such as
marijuana, cocaine, amphetamines, . . . etc.) except as prescribed or administered by a physician”
or otherwise authorized by federal law.  10 C.F.R. § 710.8(k).  

4/  Under criterion (l), information is derogatory if it tends to show that the Individual is not honest,
reliable, or trustworthy; or if it furnishes reason to believe that he may be subject to pressure,
coercion, exploitation, or duress which may cause him to act contrary to the best interests of
national security.  10 C.F.R. § 710.8(l).

therefore, the Individual was summoned for an interview with a Personnel Security
Specialist from the DOE’s Local Security Office (LSO). After reviewing all of the
information in the Individual’s personnel security file, including the transcript of  the
Personnel Security Interview (PSI), the LSO determined that derogatory information
existed that cast into doubt the Individual’s eligibility for a security clearance.  The
manager of the local DOE office informed the Individual of this determination in a letter
that set forth in detail the LSO’s security concern and the reasons for that concern.  I will
hereinafter refer to this letter as the Notification Letter.  The Notification Letter also
informed the Individual that he was entitled to a hearing before a Hearing Officer in order
to resolve the doubt concerning his eligibility for access authorization.

The Notification Letter included a statement of derogatory information that created a
substantial doubt as to the Individual’s eligibility to hold a clearance.  This information
pertains to the Individual’s illegal drug use, including marijuana, mushrooms, and LSD.
This derogatory information also pertains to the Individual’s possession and use of Valium,
including illegally transporting it to the United States and using it without a prescription.
Information of this type is defined as derogatory in paragraph (k) of the criterion for
eligibility for access to classified matter or special nuclear material.3/ I will hereinafter refer
to paragraph (k) as Criterion K.  

The Individual’s illegal possession, use, and transport of Valium is also defined as
derogatory under paragraph (l) of the criterion for eligibility for access authorization.4/

Also raised as derogatory information under paragraph (l) was the Individual’s illegal
drug use and his association with family members who use illegal drugs in his presence.
I will hereinafter refer to paragraph (l) as Criterion L.

The Individual requested a hearing on this matter.  The LSO forwarded this request to the
Office of Hearings and Appeals (OHA), and I was appointed the Hearing Officer.  The DOE
entered 10 exhibits into the record.  The Individual presented the testimony of four
witnesses, in addition to testifying himself.  The exhibits will be cited in this Decision as
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“Ex.” followed by the appropriate numeric or alphabetic designation.  The hearing
transcript in the case will be cited as “Tr.” followed by the relevant page number.  

II. Regulatory Standard

A.  The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where
the government has the burden of proving the defendant guilty beyond a reasonable
doubt.  Rather, the standard in this proceeding places the burden on the individual because
it is designed to protect national security interests.  This is not an easy burden for the
individual to sustain.  The regulatory standard implies that there is a presumption against
granting or restoring a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988)
(the “clearly consistent with the interests of the national security test” for the granting of
security clearances indicates that “security-clearance determinations should err, if they
must, on the side of denials.”) Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong
presumption against the issuance of a security clearance).  

The individual must come forward at the hearing with evidence to convince the DOE that
restoring his access authorization “would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The
individual is afforded a full opportunity to present evidence supporting his eligibility for
access authorization.  The Part 710 regulations are drafted so as to permit the introduction
of a very broad range of evidence at personnel security hearings.  Even appropriate
hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).  Hence, an individual is afforded
the utmost latitude in the presentation of evidence to mitigate the security concerns at
issue. 

B.  Basis of the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to
issue a Decision that reflects my comprehensive, common-sense judgment, made after
consideration of all the relevant evidence, favorable and unfavorable, as to whether the
granting or continuation of a person’s access authorization will not endanger the common
defense and security and is clearly consistent with the national interest.  10 C.F.R.
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access
authorization eligibility in favor of the national security.  Id.  

III.  The Notification Letter and the Security Concerns at Issue

As previously noted, the LSO cites two criteria as bases for suspending the Individual’s
security clearance, Criteria K and L.  To support the criteria, the LSO relies on the
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Individual’s illegal use of marijuana, mushrooms, LSD, and Valium and his association
with family members who use illegal drugs in his presence.  Also, the LSO relies on the fact
that the Individual signed a security acknowledgment certifying his understanding that
involvement with illegal drugs could result in the loss of his access authorization, but he
continued to be in the presence of illegal drug use by his immediate family.  Finally, the
LSO relies on statements the Individual made at the PSI that indicate that he did not
believe marijuana and mushroom use to be any worse than consuming alcohol.  

I find that the information set forth above constitutes derogatory information that raises
questions about the Individual’s drug use under Criterion K.  The security concerns
associated with Criterion K are as follows: “misuse of a prescription drug can raise
questions about an individual’s reliability and trustworthiness, both because it may impair
judgment and because it raises questions about a person’s ability or willingness to comply
with laws, rules, and regulation.”  Guideline H of the Revised Adjudicative Guidelines for
Determining Eligibility for Access to Classified Information issued on December 29, 2005, by the
Assistant to the President for National Security Affairs, The White House  (Adjudicative
Guidelines).  Finally, the information set forth above constitutes derogatory information
that raises concerns about the Individual’s personal conduct.  The security concerns
associated with Criterion L are as follows: “conduct involving questionable judgment, lack
or candor, dishonesty, or unwillingness to comply with rules and regulations can raise
questions about an individual’s reliability, trustworthiness and ability to protect classified
information.”  Guideline E of the Adjudicative Guidelines.  

IV.  Findings of Fact

During his PSI, the Individual admitted that he had used illegal drugs, including
marijuana, mushrooms, and LSD.  Ex. 1, Attachment 1 at 1.  He stated that he used
marijuana approximately once or twice a year for a period of 20 years, mushrooms four
times, and LSD once.  He also admitted that in 1993 he legally purchased Valium in Chile
and illegally transported it into the United States.  Ex. 1, Attachment 1 at 1.  Further, he
used the Valium between 1993 and 1995 without a prescription in the United States.  Ex.
1, Attachment 1 at 1.  The Individual also admitted that, as late as August 2009, members
of his immediate family, specifically his father, used illegal drugs in his presence.  Ex. 1,
Attachment 1 at 1.

V.  Analysis

I have thoroughly considered the record of this proceeding including the submissions
tendered in this case and the testimony of the witnesses presented at the hearing.  In
resolving the question of the Individual’s eligibility for access authorization, I have been
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5/  Those factors include the following: the nature, extent, and seriousness of the conduct, the
circumstances surrounding the conduct, to include knowledgeable participation, the frequency and
recency of the conduct, the age and maturity at the time of the conduct, the voluntariness of his
participation, the absence or presence of rehabilitation or reformation, and other pertinent
behavioral changes, the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant material
factors.

guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)5/ and the Adjudicative
Guidelines.  After due deliberation, I have determined that the Individual’s access
authorization should be granted.  I find that granting the Individual’s DOE security
clearance will not endanger the common defense and security and is clearly consistent with
the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of
this decision are discussed below.

A.  Criterion K

Although the Individual stated during the PSI and on the QNSP that he had used illegal
drugs, during the hearing it became apparent that his drug use was minimal.  He testified
that his last drug use was in June 2007, when he used mushrooms while hiking on the
Continental Divide.  Tr. at 55.  His friend, with whom he has been acquainted for 17 years
and who accompanied him on the trip, confirmed this date.  Tr. at 40, 41.  Both testified that
the Individual’s father gave them the mushrooms, which they carried through two states
before using it.  Tr. at 44, 56.  The Individual’s wife testified that the last time she saw the
Individual use drugs was in 2005.  Tr. at 10.  The Individual’s father testified that he saw
his son use drugs once in his life.  Tr. at 90.  The Individual testified that although he
started using drugs at an early age, approximately 14 or 15,  his use was infrequent.  Tr. at
6.  He testified, as did his friend, that he never purchased illegal drugs.  Tr. at 49, 68.  The
Individual and his wife testified that now that they have a child they have decided that
illegal drugs have no place in their lives.  Tr. at 16, 56.  I find that the Individual has
mitigated the concern raised by his marijuana, mushroom, and LSD use.  His last use of
mushrooms was in June 2007, more than two years prior to the date of the hearing.  He has
consistently stated that he used mushrooms only four times in his life.  Tr. at 66; Ex. 9 at 20.
While his marijuana usage was more common, 20 to 40 times over a period of 20 years, he
testified that he last used marijuana in 2005 more than four years prior to the date of the
hearing.  Tr. at 66.  He only used LSD on one occasion in 1993.  Ex. 9 at 28-29.  Illegal drug
use is a very serious matter, however, I find that the infrequency of his use along with how
far in the past it occurred mitigates the security concern.  He was 21 when he tried LSD, 13
when he first tried marijuana, and 14 when he first tried mushrooms.  He stated at the PSI
that he only used marijuana one to two times a year.  He maintains that he used
mushrooms only four times in his life.  He convinced me that he has matured and realizes
that he has responsibilities such as his child, his job, and his marriage that do not lend
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themselves to a lifestyle that includes illegal drug use.  I find that the Individual has
mitigated the concern raised in connection with his marijuana, mushroom, and LSD use.

A second concern raised under Criterion K is the Individual’s legal purchase of Valium in
Chile which he then brought into the United States illegally.  Ex. 1, Attachment 1 at 1.  The
Individual also used the Valium in the United States without a prescription.  Ex. 1,
Attachment 1 at 1.  The Individual explained that he purchased the Valium in Chile
because he had a long return flight to the United States.  Tr. at 69.  The flight stopped four
times before it arrived in Miami.  Tr. at 69.  He wanted to be able to sleep during the flight.
Tr. at 69.  At that time, he did not realize that it was illegal to bring the Valium back into
the United States, although he purchased it legally in Chile.  Tr. at 69.  He also testified that
he used the Valium two other times on long plane flights.  Tr. at 71.  These events occurred
more than 15 years ago.  This possession, use, and transportation of illegal drugs occurred
one time, although he has traveled extensively to other countries since that time, with
many opportunities to purchase drugs which require a prescription in the United States,
but has not done so.  Further, he was only 21 when he purchased the Valium.  I find that
the Individual has also mitigated the concern raised by his possession, use and
transportation of Valium. 

B.  Criterion L

The LSO also raised security concerns indicating that the Individual has engaged in
unusual behavior, is not honest, reliable, or trustworthy, and may be subject to blackmail
or coercion.  The LSO listed three items of derogatory information to support this security
concern.  First, the LSO indicated that the Individual continues to associate with immediate
family members who use illegal drugs in his presence.  Second, the LSO indicated that the
Individual admitted he used illegal drugs as recently as 2007.  Third, the LSO indicated that
the Individual illegally used, possessed, and transported Valium into the United States. 

The Individual testified, as did his wife and his father, that his father does not use illegal
drugs in the Individual’s presence anymore.  Tr. at 23, 80, 90-91.  He has indicated to his
father that he cannot use illegal drugs in his presence, nor can he bring them to the
Individual’s family home.  The Individual and his wife both testified that they assume that
his father has illegal drugs in his home, but they do not visit more than four times a year.
Tr. at 23, 76.  The Individual testified that he could not recall the last time he saw his sister
use illegal drugs.  Tr. at 77-78, 85. He has told his sister that illegal drug use is unacceptable
in his presence.  

This Office has found on previous occasions that individuals should take appropriate steps
to distance themselves from people who engage in the use of illegal drugs.  However,
similar to this case, the users of illegal drugs have sometimes been family members, from
whom a person cannot simply withdraw. See, e.g., Personnel Security Hearing, Case No. TSO-
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0766 (November 25, 2009) (access authorization restored where wife set very clear rules
against husband’s possessing or using illegal drugs in her presence or in her vehicle).
Under the present circumstances, for example, the individual cannot realistically be
expected to disassociate himself entirely from his father or sister.  I further find that the
steps he has taken to mitigate his exposure to their illegal drug use weigh heavily in his
favor.  I, therefore, find that the Individual has mitigated the concern raised by his family
members illegal drug use in his presence.  

As to the second item of derogatory information raised by the LSO in connection with
Criterion L, the Individual stated that he did not feel that the effects of marijuana were any
different than alcohol and that some of the ills associated with marijuana would be reduced
if it were legalized.  Ex. 9 at 45.  The Individual testified at the hearing that he will not use
illegal drugs in the future whether he is granted a security clearance or not.  Tr. at 83.  He
stated that he and his wife have made a conscious decision not to use illegal drugs again.
Tr. at 56.  His wife testified that the Individual is one of the most law abiding people that
she knows.  Tr. at 26.  She stated that he does not exceed the speed limit.  Tr. at 26.  Further,
she claimed that he does not like to take over the counter medication such as Advil, and
he does not drink coffee.  Tr. at 26.  My reading of the PSI transcript shows that the
Individual was attempting to differentiate between illegal drugs that he believed were
harmful and artificial and other illegal drugs which he believed were more natural.  Ex. 9
at 17, 21.  While he understood that marijuana and mushrooms were illegal, he did not
believe they were harmful to him.  He understands that the use of illegal drugs can cause
substantial problems for him.  Also, he is motivated to set a good example for his young
son by not using illegal drugs again.  The Individual and his wife were both credible when
testifying that they never intend to use illegal drugs again.  I, therefore, find that the
Individual has mitigated the security concern raised by his expressed opinion at the PSI
that using marijuana and mushrooms was equivalent to alcohol use.  

As to the third item of derogatory information raised by the LSO in connection with
Criterion L, the Individual’s last drug use was in June 2007, more than two years prior to
the date of the hearing.  As stated above, his use was infrequent and in the past.  Further,
his family life has changed and he testified that illegal drug use is no longer acceptable to
him or his wife.  I found both the Individual and his wife to be credible on this issue.  I do
not think they were perjuring themselves about this issue merely so the Individual could
keep his job and obtain his access authorization.  They now have a young child, who is
important to both of them.  They wish to set a good example for him, and in their minds,
that includes not using illegal drugs.  I find that the Individual has mitigated the security
concern raised about his illegal drug use.

Finally, the Individual legally purchased Valium in Chile in order to sleep on the long
flight to Florida.  He then brought the drug into the United States and used it, all without
a prescription.  These actions occurred more than 15 years prior to the hearing.  As stated
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above, due to the Individual’s age, 21 years, when he brought the Valium to the United
States and the infrequency of this action, along with the distance in time in which it
occurred, I find that the Individual has mitigated the security concern raised by his
possession, use, and transport of Valium into the United States.  

V.  Conclusion

As the foregoing indicates, the Individual has resolved the security concerns cited in the
Notification Letter under Criteria K and L.  Therefore, I conclude that the Individual has
shown that granting him access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual should be granted access
authorization at this time.  The parties may seek review of this decision by an Appeal
Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: April 6, 2010
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This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R. Part

710, entitled "Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material." 1/ 

As explained below, it is my decision that the individual should

not be granted an access authorization. 2/  

I.  BACKGROUND
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The individual has worked for a Department of Energy (DOE)

contractor since August 2006.  The individual’s employer requested

that he be granted an access authorization and, in March 2009, the

individual submitted a Questionnaire for National Security

Positions (the 2009 QNSP) to the DOE.  DOE Exhibit 9.  An Office of

Personnel Management (OPM) investigator conducted a Personal

Subject Interview with the individual in April 2009 (the 2009

PRSI).  DOE Exhibit 11.  Based on information that the individual

reported on his  2009 QNSP and at the 2009 PRSI, the Local Security

Office (LSO) conducted a Personnel Security Interview with the

individual in July 2009 (the 2009 PSI). DOE Exhibit 10.  In

addition, the individual was evaluated in August 2009 by a DOE-

consultant psychologist (the DOE-consultant Psychologist), who

issued a Psychological Evaluation Report (the “2009 Psychological

Report”) setting forth her conclusions and observations.  DOE

Exhibit 6. 

In November 2009, the LSO issued a Notification Letter to the

individual, together with a statement setting forth the information

that created a substantial doubt about the individual’s eligibility

to hold a DOE security clearance (Enclosure 2).  In Enclosure 2,

the LSO finds that the DOE-consultant Psychologist has diagnosed

the individual as suffering from Alcohol Abuse, a diagnosis that

raises security concerns under the provisions of 10 C.F.R.

§ 710.8(j) (Criterion J).  The LSO finds that the DOE-consultant

Psychologist diagnosed the individual as suffering from an illness

or mental condition, i.e., alcohol abuse and “Impulse Control

Disorder, Not Otherwise Specified”, which causes or may cause a

significant defect in judgment or reliability.  This raises

security concerns under the provisions of 10 C.F.R. § 710.8(h)

(Criterion H).  

The LSO refers to the following information regarding the

individual’s use of alcohol:

1.  At the time of his psychological evaluation in August

2009, he was consuming 5-6 thirty ounce mugs of beer on

either Friday or Saturday nights; which is equivalent to

17.5 twelve ounce beers;

2.  He admitted to abusing alcohol in the past and that

he has passed out as a direct result of his alcohol

abuse.  He acknowledged that he has forgotten what he has

done while drinking alcohol on one or two occasions;

3.  He acknowledged that his alcohol usage resulted in

numerous arguments with his fiancee, which ultimately

contributed to their final break-up.  He admitted that
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his usage of alcohol changes his demeanor, makes him

yell, and he becomes more verbally aggressive; and 

4.  He admitted that a friend has previously suggested on

a couple of occasions that he drinks too much alcohol.

The LSO also refers to the following information concerning the

individual’s alcohol-related law enforcement incidents:

1.  In 2000, the individual was arrested and charged him

with Driving Under the Influence (DUI).  This arrest

resulted in him entering a serious offenders program;

2.  In 1999, the individual was arrested and charged

with DUI.  He recalled having a .12 on the breathalyzer;

3.  In 1996, the individual was arrested and charged

with DUI.  He recalled blowing a .10 on the breathalyzer;

4.  In 1992, the individual was arrested and charged

with Operating a Motor Vehicle Impaired by Alcohol; and

5.  From June 2006 through November 2008, law enforcement

was called to his residence on five or six occasions to

address a variety of domestic dispute problems.  During

these incidents, he admitted he had been consuming

alcohol.

Finally, the LSO refers to the following information concerning the

individual’s alcohol-related financial problems:

1.  With a self-admitted gambling problem, he admitted

that his alcohol usage resulted in him gambling longer,

more frequently, and spending more money.  He

specifically felt that his usage of alcohol exacerbated

his gambling losses.  He acknowledged feeling guilty

about his gambling; and 

2.  He admitted that his usage of alcohol contributed to

his overall financial problems.

Enclosure 2 of Notification Letter, citing 2009 PSI and 2009

Psychological Report.  DOE Exhibit 1.

The individual requested a hearing (hereinafter “the hearing”) to

respond to the concerns raised in the Notification Letter.  On

January 7, 2009, the Office of Hearings and Appeals Director

appointed me the Hearing Officer in this case.  At the hearing I

convened in this matter in March 2010, I received testimony from

five persons: the individual, his father, his former fiancee, his

supervisor, and the DOE-consultant Psychologist. 

II.  APPLICABLE STANDARDS
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A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."

10 C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring of a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  

Once a security concern has been found to exist, the individual has

the burden of going forward with evidence to rebut, refute,

explain, extenuate or mitigate the allegations.  Personnel Security

Hearing, Case No. VSO-0005 (1995), aff’d, Case No. VSA-0005 (1995).

See also 10 C.F.R. § 710.7(c).

III.  ANALYSIS OF TESTIMONY AND FINDINGS

A. Criterion J Concerns

1.  Diagnosis

In her testimony at the hearing, the DOE-consultant Psychologist

did not revise her diagnosis of Alcohol Abuse, and indicated that

the individual should be actively engaged in recovery activities to

avoid a future relapse.  TR at 124-131.    The individual admitted

that he has had problems with alcohol in the past, and that the

alcohol problems described in the DOE-consultant Psychologist’s
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3/ The individual contends that the DOE-consultant Psychologist’s

report erroneously describes him as being arrested for drunk

driving in 2001.  He contends that his last DUI was in 2000, and

that he was subsequently arrested for DUI in 2001 based on an

outstanding  warrant generated by his 2000 DUI.  TR at 81-86.  His

father’s testimony at the hearing supported this assertion.  TR at

41-42.  The DOE-consultant Psychologist stated that the 2001 arrest

was included in the OPM records that she was provided prior to her

interview with the individual, but that it is possible that the

individual’s explanation is accurate.  TR at 123-124.  The

Notification Letter does not include a 2001 DUI in its statement of

concerns.  Even if I were to accept  the individual’s assertions,

I find that his explanation does not mitigate the DOE’s concerns.

The DOE-consultant Psychologist testified that even if the

individual had no drunk driving incident in 2001, it would not

affect her diagnosis or recommendations for treatment.  TR at 124.

report are basically true and accurate.  TR at 77-81, 97 3/    He

also testified that he considers himself to be an alcoholic.  TR

at 97.  Based on this testimony, I conclude that there is no

dispute that the individual was properly diagnosed as suffering

from Alcohol Abuse.  In addition, I have reviewed the information

in the record of this proceeding concerning the individual’s

history of alcohol consumption and conclude that there is ample

support for this diagnosis.  I therefore turn to the issue of

whether the individual has demonstrated rehabilitation or

reformation from this condition.

2.  The Individual’s Assertions Regarding His Recent Use of Alcohol

The individual testified that he does not agree with the DOE-

consultant Psychologist that he must abstain from alcohol in order

to avoid a future relapse into problem drinking.  He admits that he

has had legal problems with alcohol in the past, and that his heavy

consumption of alcohol in 2006 through 2008 resulted in alcohol-

induced domestic arguments resulting in police interventions, and

in his fiancee moving out and ending their relationship in March

2009.  TR at 77-79.  He also admits that he drank heavily for a

period of time after his fiancee left him.  TR at 105.  However, he

contends that he was last intoxicated in July or August 2009 (TR at

92), and that, in the four and a half to five months prior to the

hearing, he has consumed only moderate amounts of alcohol.  He

testified that in late October 2009, he stopped visiting a casino

where he purchased “bottomless” mugs of beer, and that he now

usually limits himself to one or two 24-ounce cans of beer on

Thursday nights (the end of his work week) and on Saturday nights
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after he returns his daughter to his ex-fiancee following her

weekly overnight visit.  TR at 71-72.  He stated that on a “couple”

of occasions, he had three or four of the 24-ounce cans of beer on

a Thursday or a Saturday night, but that he would not go beyond

that amount.  TR at 73.  He testified that from Sunday until

Thursday evening, he now consumes no alcohol, unless he is on

vacation. TR at 72-73, 93.

The individual stated that during a court-mandated alcohol

treatment program that lasted three years (2001 until 2003), he

successfully abstained from alcohol.  He testified that he does not

know why he resumed consuming alcohol in about 2005.  TR at 76-77.

He now contends that he does not need to stop consuming alcohol or

undertake alcohol treatment because he believes that he can keep

his alcohol consumption at his current moderate level.  He stated

that having beer on Thursday and Saturday nights helps him to

unwind and relax from the week, and that he has avoided problem

areas relating to alcohol consumption, such as drunk driving,

arguments, and excessive gambling.  He testified that he currently

does not consume alcohol while he is gambling.  He asserted that he

is now paying his bills and making regular child support payments

to his ex-fiancee.  He stated that he believes that his motivation

to keep his present job and to have a good relationship with his

daughter will be sufficient to keep him from abusing alcohol in the

future.  TR at 97-99, 113-114.

3.  Corroboration of Recent Moderate Alcohol Use

At the hearing, the individual submitted testimony and evidence

aimed at corroborating his recent moderate use of alcohol.  The

individual’s former fiancee testified that she and the individual

lived together for two or three years, and that they have a young

daughter.  TR at 11, 12.  She stated that from about 2006 through

2008, the individual’s drinking aggravated a conflict with her

brother, who was living with them, and that she would hide in the

back of the house to avoid the screaming and arguing, and would

call the police.  TR at 17-19.  She stated that the individual

refused to do anything about his drinking for some time.  He

eventually moderated his drinking, but it was too late to save

their relationship.  TR at 19-21, 23.  The former fiancee testified

that the individual has done exceptionally well with his drinking

in the period since she moved out.  TR at 34.  She stated that she

sees the individual every Friday when he picks up their daughter,

and that she has never observed him to be under the influence of

alcohol.  TR at 12-13.  She also stated that she spends some social

time with the individual about twice a month.  TR at 27-28.  She

testified that the individual now is responsible with his money,
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and that he has never been late with his child support payments.

TR at 15.  She stated that he does not drink around his daughter,

and does not keep alcohol in his house.  TR at 21.  She stated that

after he returns their daughter, he will go out for a beer or two

to relax.  TR at 24.  She stated that he has improved greatly in

the way that he talks to her, and how he treats his child.  TR at

26.

The individual’s father testified that the individual drank heavily

when the individual was living with him in the 1990's.  He stated

that since 2000, the individual totally changed, and now only

drinks moderately.  He stated that the individual and his daughter

visit his home regularly, and that the individual never drinks

around his daughter.  He stated that the individual will never

drink and drive, but will only consume alcohol if there is a

designated driver.  He stated that he last witnessed the individual

consume alcohol when he drank a couple of beers after they played

golf.  TR at 40-54.  

The individual’s first line supervisor testified that he has

supervised the individual for about three years, and that he is one

of his best workers, with a better attendance record than most of

his other workers.  He stated that he has never observed the

individual appearing intoxicated or hung over.  He testified that

the individual completed some anger management counseling after

losing his temper with a co-worker in 2009, and that he has been

much better since then.  TR at 57-67.  Finally, the individual

submitted letters from a co-worker and a foreman which state that

the individual is a very good worker and is devoted to his

daughter.  See Individual’s March 11, 2010 submissions.

Based on this testimony, I find that the individual has not

effectively corroborated his assertion that he has consumed only

moderate amounts of alcohol since late October 2009.  The

individual lives alone, and his contact with his former fiancee and

his father are limited to child visitation and/or occasional social

contacts.  While I have no reason to believe that the individual is

not being truthful about his current consumption of alcohol, his

limited contact with these witnesses is insufficient to

substantiate it.  In fact, his ex-fiancee’s testimony indicates

that she was unaware that the individual drank heavily for several

months after she ended their relationship and moved out.  His

father’s testimony indicates that he was unaware of any alcohol

abuse by his son after his final DUI in 2000.  The individual’s

supervisor was unaware of the individual’s heavy drinking and

intoxication in 2006 through 2008 that led his former fiancee to

call the police on several occasions.  Accordingly, I conclude that
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the individual has not established that he last consumed alcohol to

intoxication in about August 2009, and that he has consumed only

moderate amounts of alcohol since late October 2009.   

4.  Rehabilitation and Risk of Relapse

After hearing the evidence presented by the individual and his

witnesses, the DOE-consultant Psychologist testified that she was

encouraged that the individual currently is being very careful by

not drinking around his daughter and by not keeping alcohol in his

house.  However, she expressed concern that his alcohol history

indicates that it is difficult for him to maintain a normal  level

of alcohol consumption over time.  She stated that she believes

that he still suffers from alcohol abuse, and that he has a

“moderately high” risk of relapsing into alcohol abuse in the next

five years.  TR at 129-131.  She stated that he is not a good

candidate for controlled drinking, and that he should abstain from

alcohol and attend substance abuse counseling in order to achieve

rehabilitation from alcohol abuse.  TR at 126-128.  

After reviewing the entire record of this proceeding, I conclude

that the individual has not mitigated the DOE’s concerns arising

from his diagnosis of alcohol abuse.  See Guideline G, Paragraph 23

of the Revised Adjudicative Guidelines for Determining Eligibility

for Access to Classified Information issued on December 29, 2005,

by the Assistant to the President for National Security Affairs,

The White House (Revised Adjudicative Guidelines).  I agree with

the DOE-consultant Psychologist’s expert opinion that the

individual has not established a pattern of responsible use and

remains at a moderately high risk for abusing alcohol in the

future.  See, e.g., Personnel Security Hearing, Case No. TSO-0726

(2009) (Hearing Officer gave deference to expert medical opinion in

finding that rehabilitation was not yet established).  

As discussed above, I find that the individual has not sufficiently

corroborated his assertion that for the past five months, he has

consumed only moderate amounts of alcohol.  However, even if I

accept his assertion, the individual’s recent history of periods of

moderation or abstinence followed by periods of alcohol abuse

indicate that only sobriety and rehabilitation activities can

ensure that he achieves a low risk of future relapses into problem

drinking.  The individual admitted in his testimony that following

a period of sobriety from 2001 until 2005, he lapsed into problem

drinking from 2006 through 2008, and again in the period from March

until August 2009, after his fiancee ended their relationship.  TR

at 133.  At this time, the individual continues to consume alcohol,

and I accept the  DOE-consultant Psychologist’s conclusion that the
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4/ In this regard, I note that medical professionals often find

that a full year of abstinence and alcohol treatment is necessary

to establish rehabilitation, because a one year period allows an

individual to go through a sufficient number of ups and downs that

normally occur within a year to test whether he can withstand

normal stresses without turning to alcohol.  See Personnel Security

Hearing, Case No. TSO-0726 (2009). 

individual must commit himself to sobriety and to rehabilitation

activities such as alcohol counseling and/or a sobriety program in

order to achieve a low future risk of relapsing into the abuse of

alcohol. I therefore conclude that the individual has not yet

established that his long-term prognosis indicates a low risk for

relapsing into alcohol abuse.  Accordingly, I find that the

individual has not yet resolved the DOE’s Criterion J concerns. 4/

 

V.  Criterion H Concerns

In her report, the DOE-consultant Psychologist finds that the

individual suffers from alcohol abuse and an “Impulse Control

Disorder, Not Otherwise Specified,” which could cause a significant

defect in his judgment or reliability.  As discussed above, I find

that the individual has not mitigated the concerns arising from his

alcohol abuse diagnosis.  The DOE-consultant Psychologist’s

diagnosis of “Impulse Control Disorder, Not Otherwise Specified,”

is based on the individual’s admission that he has a gambling

problem when he abuses alcohol, because his alcohol usage results

in his gambling longer, more frequently, and spending more money.

As summarized above, the individual testified that he currently is

drinking and gambling moderately, and that he is careful not to

consume alcohol while he is gambling.  The DOE-consultant

Psychologist opined at the hearing that the individual has made a

very good start at keeping the gambling and drinking separate, but

that they occur in the same establishment, and she continues to

have a concern about his ability to keep them separate in the

future if he should relapse into problem drinking.  She therefore

believes that the individual continues to suffer from an Impulse

Control Disorder.  TR at 132.  I agree with the DOE-consultant

Psychologist’s conclusion.  Because the individual’s tendency to

gamble impulsively is related to his alcohol consumption, he

continues to be at risk for impulsive gambling until he has

achieved rehabilitation from his alcohol abuse.  Accordingly, I

find that the individual has not mitigated the LSO’s Criterion H

Concerns.
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VI.  CONCLUSION

For the reasons set forth above, I find that the individual suffers

from Alcohol Abuse subject to Criterion J, and from an Impulse

Control Disorder subject to Criterion H.  Further, I find that this

derogatory information under Criteria H and J has not been

mitigated by sufficient evidence of rehabilitation.  Accordingly,

after considering all of the relevant information, both favorable

and unfavorable, in a comprehensive and common-sense manner, I

conclude that the individual has not demonstrated that granting him

an access authorization would not endanger the common defense and

would be clearly consistent with the national interest.  It is

therefore my conclusion that the individual should not be granted

an access authorization.  The individual or the DOE may seek review

of this Decision by an Appeal Panel under the regulation set forth

at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: April 21, 2010
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Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: January 5, 2010 
 
Case Number:  TSO-0877 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX 
(hereinafter "the Individual") for access authorization.  The 
regulations governing the Individual's eligibility are set forth at 
10 C.F.R. Part 710, "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the 
Individual’s suspended access authorization should be restored.  
For the reasons detailed below, I have concluded that the 
Individual’s access authorization should not be restored.   
 

I. Background   
 
The Individual worked at a DOE site for over 20 years and has held 
a clearance for the past 20 years.  DOE Ex. 8 at 2; DOE Ex. 9 at 2. 
Prior to the grant of his clearance, the Individual had used 
illegal drugs, including methamphetamines.  See, e.g., DOE Ex. 9 at 
2-3; Tr. at 343-46.  Accordingly, in conjunction with the grant of 
his clearance, the Individual signed a “Drug Certification,” in 
which he committed to not using illegal drugs while holding a 
clearance.  DOE Ex. 5.  In a September 2009 random drug test, the 
Individual tested positive for methamphetamines.  DOE Ex. 6.  The 
positive drug test prompted the Local Security Office (LSO) to 
conduct a Personnel Security Interview (PSI).  DOE Ex. 3.  During 
the PSI, the Individual denied illegal drug use while holding a 
clearance; he speculated that the positive test may have resulted 
from his medications.  See, e.g., id. at 7-9.     
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After the PSI, the LSO issued a Notification Letter.  DOE Ex. 1.  
The LSO suspended the Individual’s security clearance, stating that 
the Individual’s positive test for methamphetamines was derogatory 
information under 10 C.F.R. § 710.8(k) (Criterion K) (illegal drug 
use) and 10 C.F.R. § 710.8(l) Criterion L (failure to abide by the 
Drug Certification, raising a concern that the Individual is not 
honest, reliable, and trustworthy). 
   
The Individual requested a hearing before an Office of Hearings and 
Appeals (OHA) Hearing Officer.  DOE Ex. 2.  The OHA Director 
appointed me to serve as the Hearing Officer.  Prior to the 
hearing, the parties submitted exhibits.  DOE submitted 
documentation concerning testing procedures and evaluation of the 
test results.  DOE Exs. 6, 10-12.  The Individual, who was 
represented by counsel, submitted exhibits that included 
documentation of negative drug tests and positive job performance. 
Ind. Ex. A-D, F.  At the hearing, the Individual testified and 
presented eight witnesses – two family members, a supervisor, a co-
worker, two family members, and two friends.  The Individual also 
submitted documentation of a series of negative drug tests.  Ind. 
Ex. G.  DOE Counsel presented three witnesses - the manager of the 
drug testing program at the DOE site, the nurse responsible for the 
collection of the Individual’s urine sample, and the site medical 
officer.  DOE submitted a copy of the “Federal Drug Testing Custody 
and Control Form” used in connection with the Individual’s drug 
tests. DOE Ex. 15.  
     
        II. Governing Standards  
                                                                                                                                
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a).   
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III. Findings of Fact and Analysis 

 
As noted above, the Notification Letter invoked Criteria K and L.  
Criterion K concerns illegal drug use.  10 C.F.R. § 710.8(k).  
Accordingly, a drug test that is positive for methamphetamines 
raises a Criterion K concern.  See, e.g., Personnel Security 
Hearing, TSO-0221 (2005).1  See also Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the 
President for National Security Affairs, The White House 
(Adjudicative Guidelines) ¶ 25(b) (testing positive for illegal 
drug use).  Criterion L concerns circumstances indicating that an 
individual is not honest, reliable, or trustworthy, or may be 
subject to pressure of coercion.  10 C.F.R. § 710.8(l).  Use of 
illegal drugs after signing a drug certification raises a Criterion 
L Concern.  See, e.g., Personnel Security Hearing, TSO-0221 (2005). 
See also Adjudicative Guidelines ¶ 25(d) (illegal drug use while 
after being granted a security clearance).  As the foregoing 
indicates, the LSO correctly invoked Criteria K and L.  
Accordingly, the Individual has the obligation to resolve the 
concerns.   
 
The Individual has consistently maintained that he did not use 
methamphetamines.   As noted above, during the PSI the Individual 
stated that he did not use methamphetamines or any illegal drug, 
and he speculated that the cause of the positive drug test was his 
medications.  See, e.g., DOE Ex. 3 at 7-9.  Similarly, at the 
hearing, the Individual testified that he has not used an illegal 
drug during the 20 years that he has held a security clearance.  
Tr. at 326-29, 331.  See also Ind. Exs. A, G (negative drugs tests 
over the last nine months).  He speculated that, if the positive 
test results are accurate, he must have unknowingly ingested 
methamphetamines, perhaps as the result of an unattended cup of 
coffee at work.  Id. at 329-30.   
 
All of the Individual’s witnesses testified that they do not 
believe that the Individual uses any illegal drugs.  Tr. at 146-47 
(supervisor); 167-68 (co-worker); 186-87 (wife); 238-39, 243-44 
(son); 256-57 (brother-in-law), 276 (sister-in-law); 288, 303-04 
(friends).  They further testified that the Individual was honest, 
reliable, and trustworthy and not subject to pressure or coercion. 
Id. at 147-48 (supervisor); 175, 178 (co-worker); 192-93, 202-03 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on 
the OHA website located at http://www.oha.doe.gov.  The text of a cited decision 
may be accessed by entering the case number of the decision in the search engine 
at http://www.oha.doe.gov/search.htm. 
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(wife); 246-48 (son); 262-64 (brother-in-law), 294-95 (sister-in-
law); 289, 294-95 (friends).   
 
The foregoing documentary and testimonial evidence is insufficient 
to resolve the concern.  As an initial matter, it is undisputed 
that the negative drug test results submitted by the Individual do 
not indicate that the test at issue here was inaccurate:  the 
negative drug tests occurred after methamphetamines would have 
cleared the Individual’s system.  See May 3, 2010 e-mail Counsel 
for the Individual; Tr. at 212 (site medical officer).  Moreover, 
the testimony was not compelling.  For example, the witnesses’ 
testimony concerning the lack of evidence of any illegal drug use 
does not preclude occasional use.  Moreover, as explained below, 
extensive documentary and testimonial evidence indicates that the 
drug test results are accurate and are not attributable to 
medication or occupational exposures; the Individual’s theory of 
unknowing ingestion is conjecture.  Accordingly, when all of the 
evidence is considered, I cannot conclude that the Individual has 
resolved the concern.        
 
The site follows the Department of Health and Human Services 
testing procedures.  Tr. at 35-36 (manager of testing program).  
Consistent with those procedures, the collection of the urine 
sample was documented on a Federal Drug Testing Custody and Control 
Form, consisting of four copies.  DOE Exs. 10, 15.  The form 
contains a control number and bar code and has two “speciman ID 
tags,” which are removal strips with the same number and bar code. 
Id.  The Individual does not dispute the nurse’s description of the 
collection process.  The Individual selected a sealed cup, which 
contained two vials and a shipping bag.  Tr. at 94-95.  The 
Individual produced a urine sample in the cup; he then watched as 
the nurse snapped the locks off the vials, poured the sample into 
the two vials, and sealed the vials with the specimen ID tags.  Id. 
at 104-08.  The nurse and the Individual checked that the control 
numbers matched, and the Individual signed the tag on each vial, 
certifying that vial contained his urine.  Id. at 106-08.  The 
vials were then placed in the shipping bag, along with a copy of 
the control form.  Id. at 111.  The shipping bag was closed with a 
seal.  Id.  The nurse testified that the laboratory will not test a 
sample if the seal of the bag is broken.  Id. at 111-12.  There is 
no indication that this occurred here:  the DOE produced chain of 
custody documents from the laboratory, DOE Ex. 11, which the 
Individual has not challenged.  Accordingly, the evidence indicates 
that the drug tests were based on the sample provided by the 
Individual. 
 
Two independent laboratories concluded that the Individual’s urine 
sample contained methamphetamines.  One laboratory tested the first 
vial.  DOE Ex. 10. Upon the Individual’s request, a second, 
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independent laboratory tested the second vial.  Id.  The site 
medical officer testified that the documentation showed a chain of 
custody, and he opined that neither the Individual’s medications, 
nor his exposures on the job, could cause the test results.  Tr. at 
209, 217, 225-27, 233; see also Ex. 10.  The Individual did not 
bring forth any evidence to the contrary. 
 
As the foregoing indicates, the Individual’s positive drug test for 
methamphetamines raises security concerns under Criteria K and L.  
As the foregoing also indicates, the Individual has not 
demonstrated that the laboratory results are unreliable or 
attributable to medications, occupational exposures, or unknowing 
ingestion.  Accordingly, the Individul has not resolved the 
security concerns.       
 

IV. Conclusion  
 
The Individual has not resolved the Criteria K and L concerns.  For 
that reason, I cannot conclude that restoring the Individual’s 
suspended access authorization “would not endanger the common 
defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Accordingly, the 
Individual’s suspended access authorization should not be restored. 
Any party may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 9, 2010   
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DECISION AND ORDER 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 15, 2010 
 
Case Number:  TSO-0878 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that access authorization 
should be denied.     
 

I. Background 
 
The individual is an applicant for a DOE security clearance.  On December 6, 2007, the 
individual completed and signed a Questionnaire for National Security Positions (QNSP or 
Ex. 8) in which he disclosed derogatory information regarding his finances.  Based on concerns 
arising from the individual’s disclosure, the LSO conducted a Personnel Security Interview (PSI 
or Ex. 6) with the individual in February 2009.  During the PSI, the LSO learned that the 
individual had not disclosed relevant financial information on his QNSP and had experienced 
financial difficulties which resulted in multiple judgments against him and several unpaid 
collection accounts.  Id. 
 
Accordingly, on December 24, 2009, the LSO sent a letter (Notification Letter) advising the 
individual that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance.  In an attachment to the Notification Letter, the LSO 
explained that the derogatory information fell within the purview of two potentially disqualifying 
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f) and (l) 
(hereinafter referred to as Criterion F and L respectively).2   

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
  
2 Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted significant 
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Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations by requesting an administrative review hearing.  On January 19, 2010, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of his former supervisor.  The DOE 
Personnel Security Specialist testified on behalf of the agency.  In addition to the testimonial 
evidence, the DOE submitted ten exhibits into the record and the individual tendered 21 
exhibits.3 
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria F and L, as bases for denying the 
individual’s application for a security clearance.  With regard to Criterion F, the LSO relies on 
the following information: (1) the individual provided false statements to a Department of 
Defense (DOD) investigator in 1991; (2) the individual failed to list all of his delinquent 
accounts on his QNSP and indicated that the accounts were paid when a February 2008 credit 
report revealed otherwise; and (3) during his OPM interview in March 2008, the individual 
indicated that his financial difficulties began after he retired from the military in May 2003 but 
his credit file reveals that he has had a pattern of financial irresponsibility dating as far back to 
the 1980s.  Ex. 1.  As for Criterion L, the LSO alleges that the individual has presented a 20-year 
pattern of financial irresponsibility that demonstrates poor self-control and lack of judgment, 
which raises a concern about his reliability, trustworthiness and ability to protect classified 
information.  Id.   
 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s honesty under Criterion F and his financial responsibility under Criterion 
L.  The security concerns associated with Criteria F and L are as follows.  With regard to 
Criterion F, substantial security concerns are raised when an individual is not forthcoming with 
security personnel. “Conduct involving questionable judgment, lack of candor, dishonesty, or 
unwillingness to comply with rules and regulations can raise questions about an individual’s 
reliability, trustworthiness and ability to protect classified information.  Of special interest is any 
failure to provide truthful and candid answers during the security clearance process or any other 

                                                                                                                                                             
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National Security Positions, a 
personnel qualifications statement, a personnel security interview, written or oral statements made in response to 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to § 710.20 through 710.31.” 10 C.F.R. § 710.8 (f).  Criterion L relates to 
information that a person “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show 
that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may 
be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.  Such conduct or circumstances include, but are not limited to, criminal behavior, a 
pattern of financial irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l). 
   
3 The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  Documents 
submitted by the individual shall be cited as “Ind. Ex.” 
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failure to cooperate with the security clearance process.” See Guideline E of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Revised Adjudicative Guidelines).  Criterion L relates to information indicating that a 
person has engaged in unusual conduct which tends to show that a person is not honest, reliable 
or trustworthy.  In this case, the individual’s pattern of financial irresponsibility may indicate 
poor self-control, lack of judgment, or unwillingness to abide by rules and regulations, all which 
call into question his reliability, trustworthiness and ability to protect classified information. See 
Guideline F of the Revised Adjudicative Guidelines. 
   

III. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

IV. Findings and Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.4   

                                                 
4 When resolving the question of the individual’s eligibility for access authorization, in addition to the applicable 
factors prescribed in 10 C.F.R. § 710.7(c), I am also guided by the mitigating conditions set forth in the Revised 
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After due deliberation, it is my opinion that access authorization should be denied because I 
cannot conclude that granting access authorization would not endanger the common defense and 
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(d).  The 
specific findings that I make in support of this determination are discussed below. 
 
A.  Criterion L – Financial Irresponsibility 
 
The Notification Letter mentioned several items of unusual conduct that raise a security concern, 
all relating to the individual’s alleged financial irresponsibility.  Ex. 1.  The individual does not 
dispute this concern and acknowledged that for a long period of time, he could not meet his 
financial obligations.  Ex. 4 at 2.   
 
At the PSI, the individual attributed his failure to pay his delinquent accounts to his retirement 
from the military in 2003 and subsequent unemployment for eleven months.  Ex. 6 at 15-16.  The 
individual stated that during this time, his concern was paying off his mortgage and putting food 
on the table for his family.  Id. at 15.  He recalled that he could not qualify for unemployment 
benefits because he was receiving military retirement payments.  Id. at 16.  The individual 
explained that because he was unemployed, meeting his financial obligations became difficult 
until he gained full-time employment.  Id.  He stated that when he became re-employed, he lived 
within his means.  Id. at 16-17.  The individual estimated during the PSI that it would only take 
him about two years to get back on his feet.  Id.   
 
At the time of the hearing, over one year after the PSI, the individual had a number of accounts 
that remained unpaid.  Tr. at 171.  The individual explained that although he had financial 
difficulties in the past, he is resolving some of these “issues.”  Id. at 175.  He provided 
documentation to support his claim that he has begun making monthly payments on many of his 
delinquent accounts, received some financial counseling and developed a monthly budget.  Ind. 
Exs. A-D, F-H, L-M, O-P, R-S.  The individual reported that since his unemployment, he has 
earned a degree, secured better employment and has a monthly surplus that exceeds $1000.  
Ex. 6 at 16; Tr. at 167-68; Ind. Ex. R.  He further reported that in three or four years, he will be 
able to increase his payments on one of his outstanding accounts after he completes the monthly 
payments on some of the other accounts.  Tr. at 175.   
 
In administrative review cases involving documented cases of financial problems, Hearing 
Officers have held that “Once a pattern of financial irresponsibility has been established, it is the 
individual’s burden to demonstrate a sustained new pattern of financial responsibility for a 
period of time that sufficiently illustrates that the recurrence of the past pattern is unlikely.”  See 
e.g., Personnel Security Hearing, Case No. TSO-0732 (2009); Personnel Security Hearing, Case 
No. TSO-0746 (2009); Personnel Security Hearing, Case No. TSO-0535 (2008); Personnel 
Security Hearing, Case No. TSO-0508 (2007); Personnel Security Hearing, Case No. TSO-0288 
(2006).5  Based on the record before me, I find that it is too early to conclude that the individual 

                                                                                                                                                             
Adjudicative Guidelines. 
 
5 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
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has demonstrated a new pattern of financial responsibility.  Although the individual claims that 
his financial difficulties were precipitated by circumstances beyond his control, the record 
indicates a pattern of financial irresponsibility that predates his retirement and subsequent 
unemployment.  The individual has taken the initial steps to resolve his financial indebtedness 
and delinquencies, but he still has excessive indebtedness and financial delinquencies and has not 
yet demonstrated a sustained pattern of living within his means.  See Personnel Security 
Hearing, Case No. TSO-0791 (2009).  Therefore, I cannot find that the individual has mitigated 
the security concerns under Criterion L. 
 
B.  Criterion F – Falsification  
 
False statements by an individual in the course of an official inquiry regarding a determination of 
eligibility for DOE access authorization raise serious issues of honesty, reliability and 
trustworthiness.  The DOE security program is based on trust, and when a security clearance 
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted 
again in the future.  See, e.g., Personnel Security Hearing, Case No. VSO-0013 (1995).  The 
Hearing Officers must look at the statements of an individual, the facts surrounding the 
misrepresentation or false statement and the individual’s subsequent history in order to assess 
whether the individual has rehabilitated himself from the falsehood and can be trusted in the 
future.  Id. 
 
After reviewing the evidence and testimony in the record, I find that the individual has not 
mitigated the security concerns involving his falsification.  As an initial matter, I find that the 
individual has not offered a consistent or convincing explanation for his falsifications.  At the 
hearing, the individual testified that he is a very truthful and honest person but over the years, he 
has forgotten about some things.  Tr. at 174.  He maintained that he has “in no way, form or 
shape” falsified any information and recalled that he completed the QNSP “to the best of my 
recollection . . . at the time.”  Id. at 149, 174.  Nonetheless, the evidence in the record indicates 
that the individual failed to list all of his delinquent debts on the QNSP.  Id. at 149.  Moreover, in 
response to Section 28, Question b.1-3 on the QNSP, the individual listed March 2002 as the 
date that he satisfied several accounts that currently remain outstanding.  Id.; Ex. 8 at 11-12.  
When confronted with this discrepancy, the individual offered no meaningful explanation other 
than that he completed the form to the best of his recollection.  Tr. at 149.  Finally, at the PSI, the 
individual maintained that during his twenty years in the military, he consistently paid his bills 
on time.  Ex. 6 at 17.  However, a review of the individual’s most recent credit report reveals 
delinquencies and judgments for unresolved debts, some of which date back to 1997.  Ex. 9; Tr. 
at 141-42.   
 
Based on my review of the individual’s record and his inconsistent statements, I cannot find that 
the security concern regarding his truthfulness and reliability have been resolved.  For all of the 
foregoing reasons, I find that the individual has failed to mitigate the security concerns raised by 
Criterion F. 
 

VII. Conclusion 

                                                                                                                                                             
in the search engine located at http://www.oha.doe.gov/search.htm. 
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Based on the foregoing, I find that the individual has failed to bring forth sufficient evidence to 
mitigate the security concerns under Criteria F and L.  After considering all of the testimony and 
evidence, I cannot find that granting the individual access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest.  
Accordingly, I find that access authorization should be denied.  Any party may seek review of 
this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 2, 2010 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                              May 27, 2010 
 

DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   January 20, 2010 
 
Case Number:   TSO-0879 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. 
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”1 For the reasons set forth below, I conclude that the DOE 
should restore the individual’s security clearance.2   
 
I.  BACKGROUND 
 

                                                 
1An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred 
to in this Decision as access authorization or a security clearance. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  

The individual has worked for a DOE contractor and held an access authorization since 2002.  
Exhibit 3.  On May 21, 2009, the contractor reported to the local security office (LSO) that the 
individual had received treatment for a gambling addiction in 2008.  Exhibit 13.  The LSO 
summoned the individual for an interview with a personnel security specialist on July 9, 2009. 
Exhibit 19.  After this Personnel Security Interview (PSI), the LSO referred the individual to a local 
psychiatrist (hereinafter referred to as “the DOE psychiatrist”), for an agency-sponsored evaluation. 
The DOE psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it 
to the LSO. Exhibit 11. Based on this report and the rest of the individual’s personnel security file, 
the LSO determined that derogatory information existed that cast into doubt the individual’s 
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eligibility for access authorization. The LSO informed the individual of this determination in a letter 
that set forth the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer 
to this letter as the Notification Letter. The Notification Letter also informed the individual that she 
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt 
concerning her eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 22 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual introduced no 
exhibits, but presented the testimony of six witnesses, in addition to her own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY CONCERNS 
 
A. The Individual’s History of Gambling 
 
The following information, which is not in dispute, was obtained primarily from the transcript of the 
July  2009 PSI (Exhibit 19), the September 25, 2009, report of the DOE psychiatrist (Exhibit 11), 
and the transcript of the hearing.  Hearing Transcript (Tr.).   
 
In 2001, the individual started buying scratch-off lottery tickets (“scratch-offs”).  At first, she bought 
$1 tickets, but gradually bought tickets of greater value, and by 2008, was buying $5, $10, and $20 
tickets, and admitted that she would occasionally spend $300 from her biweekly paycheck on 
scratch-offs.  She also admitted to occasions when she would let bills go unpaid past their due date 
or take out payday loans to pay her bills.  The individual’s husband was not happy about her 
gambling, and this would lead to arguments between them.  Exhibit 11 at 4.   
 
The individual sought help from her employer’s Employee Assistance Program (EAP) in January 
2008.  Tr. at 113; Exhibit 13.  In February 2008, her employer referred her to a local counselor to 
address financial issues, and the individual also met periodically with an EAP counselor regarding 
her gambling and related emotional issues.  The EAP counselor referred the individual to a five-
week Intensive Outpatient Program for treatment of her gambling addiction.  Tr. at 84, 116.  She 
completed this program in May 2008.  Exhibit 13 at 6.  In 2009, the local counselor who was 
working with the individual on financial issues began counseling her regarding her emotional issues, 
after the EAP counselor who had previously addressed those issues began to have health problems.  
Tr. at 122.   
 
While she was in the IOP and for several months thereafter, the individual abstained from gambling, 
but later in 2008, she started to purchase scratch-offs again, though she generally limited herself to 
$30 to $40 per biweekly pay period.  Exhibit 11 at 3-4, 9.  As noted above, in May 2009 the DOE 
learned of the individual’s 2008 IOP treatment, and conducted a PSI of the individual on July 9, 
2009. Prior to the PSI, the individual again quit gambling, purchasing her last scratch-off in June 
2009.  Tr. at 116, 117-18; Exhibit 11 at 9.  Though she had received ongoing financial and emotional 
counseling from the local counselor, the individual did not disclose her gambling problem to the 
counselor until July 13, 2009.  Tr. at 134, 140, 143-44. 
 
B. The Notification Letter 
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Much of the derogatory information set forth in the preceding section is cited in the Notification 
Letter, as it creates a substantial doubt as to the individual’s eligibility to hold a clearance. This 
information pertains to paragraphs (h) and (l) of the criteria for eligibility for access to classified 
matter or special nuclear material set forth at 10 C.F.R. § 710.8.   
 
Under criterion (h), information is derogatory if it indicates that an individual has an illness or 
mental condition which, in the opinion of a psychiatrist or licensed clinical psychologist, causes, or 
may cause, a significant defect in the individual’s judgment or reliability. 10 C.F.R. § 710.8(h).  
Criterion (l) defines as derogatory information indicating that the individual has “[e]ngaged in any 
unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary 
to the best interests of the national security.” 10 C.F.R. § 710.8(l). 
 
As support for these criteria, the Notification Letter cites the diagnosis of the DOE psychiatrist that 
the individual suffered from Pathological Gambling, and the DOE psychiatrist’s conclusion that this 
condition causes, or may cause, a significant defect in her judgment or reliability.  Exhibit 1 at 1; 
Exhibit 11 at 12. The letter further cites facts related to the individual’s gambling history, as 
discussed above. 
 
C. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of criteria (h) and (l).  
Specifically, “[c]ompulsive gambling is a concern as it may lead to financial crimes including 
espionage.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information, The White House (December 19, 2005) (Adjudicative Guidelines), Guideline F.3   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 

                                                 
3 Though the Notification Letter cites, under Criterion (l), what it describes as the individual’s 
“questionable judgment” regarding finances, each of the specific allegations under this criterion 
relate to the individual’s gambling, and there are no allegations regarding the individual’s present 
financial status.  In this regard, I note that the LSO’s July 15, 2009, Case Evaluation Sheet states 
that, “[a]lthough the subject has experienced financial problems in the past, she is now current on all 
financial obligations as noted in the current credit report.”  Exhibit 4 at 5.  The LSO, however, cited 
its concern that financial problems could recur.  Id. at 4. 
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other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
The record clearly indicates, and the individual does not deny, that she has struggled in the past with 
a gambling addiction, nor does she dispute the diagnosis of Pathological Gambling made by the 
DOE psychiatrist.  Tr. at 76.  She described at the hearing how she “had let this gambling just take 
control of my life.  I couldn't -- I wanted to control it, I tried to control it, I didn't know how to 
control it.”  Tr. at 84.  Nonetheless, I find, based on the updated opinion of the DOE psychiatrist in 
her hearing testimony, and for many of the same reasons she cites, that the risk of the individual 
returning to gambling in the future is now acceptably low.   
 
The DOE psychiatrist and the individual’s counselor, both of whom testified at the hearing, agreed 
that the risk of relapse for the individual is low.  Tr. at 139, 158, 163.  Even in her September 2009 
report, the DOE psychiatrist agreed with the counselor that the individual had a “good prognosis.”  
At that time, however, she described the individual’s risk of relapse as “moderate.”  Exhibit 11 at 12. 
  
The psychiatrist noted that her “good prognosis” in her September 2009 report “was because I saw 
the motivation that she really wanted to address the problem at that time.”  Tr. at 155.  In her 
testimony, the DOE psychiatrist, who was present throughout the hearing, explained what changed 
her opinion of the risk of relapse. 
 
The psychiatrist first referred to the testimony of the witnesses called by the individual.  Those 
witnesses, as well as the individual, described how the individual’s mood became markedly more 
positive as she came to terms with her gambling problem.  See, e.g., id. at 16, 19, 28, 35-37, 52-53, 
70.  The psychiatrist stated that this “evidence of changes in behavior as far as the mood problems 
are concerned . . . is critical for the prognosis of the gambling [problem].”  Tr. at 156. 
 
In addition, the psychiatrist described the individual’s husband, who testified on his wife’s behalf, as 
providing a “very good support system, . . . .”  Id.  When asked about the Notification Letter’s 
statement that the individual’s husband was “not happy” about her gambling, the DOE psychiatrist 
responded that she is “glad he is not happy” and thought that “his attitude about the gambling would 
be a good deterrent.”  Id. at 156, 161. 
 
The DOE psychiatrist also specifically cited the testimony of one of the individual’s friends, who is 
a recovering alcoholic with over twenty years of abstinence.  Id. at 47-59.  The psychiatrist was 
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“pleasantly surprised by the fact that she has some other close relationships that are in a position to 
understand her dynamics and be of guidance to her.”  Id. at 156.  She also noted that, at the time she 
interviewed the individual in September 2009, only the individual’s husband “really knew exactly 
what was going on,” and that it was a “very important change” that now “at least we know that there 
is more than the husband that knows about this, even beyond family members.”  Id. at 158. 
 
Finally, the psychiatrist stated that it was good to hear that the individual was continuing to see her 
counselor every two weeks.  Id. at 157.  In his testimony, the counselor explained how his treatment 
includes a combination of financial counseling and cognitive behavioral therapy, “looking at thought 
processes and healthy behaviors.”  Id. at 135.  Since July 2009, when the counselor became aware of 
the individual’s gambling issues, his treatment has addressed those issues specifically.  Id. at 133-34. 
The counselor stated that he wanted to continue seeing the individual for six months to one year, at 
least monthly, and that he was confident that the individual would continue to participate.  Id. at 136.  
Noting that “it's now almost a year, not quite a year, that she has not gambled,” and that the 
individual has progressed through “several months of more intensive therapy,” the DOE psychiatrist 
concluded that she would “modify the risk of relapse to low at this time.”  Id. at 158.  
 
I found the testimony of the DOE psychiatrist to be persuasive and her conclusions well-founded.  
As was the psychiatrist, I was also impressed with testimony of the individual and those who 
testified on her behalf.  In the end, for essentially the same reasons as those cited by the DOE 
psychiatrist, and recounted above, it is my common sense judgment that the level of risk of the 
individual returning to gambling is now acceptably low and, after considering the entirety of the 
record in light of the Adjudicative Guidelines, that the individual has sufficiently mitigated the 
security concerns associated with the issues before me. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has successfully addressed the DOE’s 
security concerns under criteria (h) and (l). I further conclude that she has demonstrated that 
restoring her access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the DOE should restore the individual’s 
security clearance. The DOE may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 27, 2010 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  January 20, 2010 
 
Case Number:  TSO-0880 
 
This decision concerns the eligibility of XXXXXX XXXXXX (“the Individual”) for a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, it is my decision 
that the Individual’s access authorization should not be restored at this time.  
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor in a position which requires him to hold an 
access authorization.  A DOE local security office (LSO) obtained information regarding the 
Individual’s mental state, including a March 2009 hospitalization following a “nervous 
breakdown,” and the Individual’s past misuse of a government computer.  DOE Ex. 8.  This 
information created a substantial doubt regarding the Individual’s eligibility for access 
authorization. DOE Ex. 1.  In September 2009, the Individual was the subject of a personnel 
security interview (PSI).  Because the PSI did not resolve the doubts regarding the Individual’s 
eligibility for access authorization, the LSO referred the Individual to a DOE consultant-
psychiatrist for an evaluation.  The DOE psychiatrist prepared a report describing his evaluation 
of the Individual, and his resulting diagnosis, and presented the report to the LSO.  DOE Ex. 6.  
After reviewing the DOE Psychiatrist’s report and the Individual’s personnel security file, the 
LSO concluded that the derogatory information casting doubt on the Individual’s eligibility for 
access authorization remained unresolved.  The LSO informed the Individual of its conclusion in 
a Notification Letter that set forth the DOE’s security concerns and the reasons for those 
concerns.  See Notification Letter, December 16, 2009.  The Notification Letter also informed 
the Individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
security concerns.  Id.      
 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter.  See Individual’s Letter, January 4, 2010.  The 
LSO forwarded his request to the Office of Hearings and Appeals, and I was appointed the 
Hearing Officer.  The DOE counsel introduced nine exhibits into the record and presented the 
testimony of one witness, the DOE consultant-psychiatrist.  The Individual, represented by 
counsel, tendered seven exhibits and presented his own testimony, as well as the testimony of his 
treating psychiatrist and psychiatric nurse, his wife, his mother-in-law, his neighbor, two pastors 
from his church, and two supervisors.  See Transcript of Hearing, Case No. TSO-0880 
(hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for an access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
III. DEROGATORY INFORMATION AND ASSOCIATED SECURITY CONCERNS 
 
A. The Individual’s Bipolar I Disorder  
 
The following facts are essentially undisputed and have been obtained from the DOE 
Psychiatrist’s report.  DOE Ex. 6.  The Individual is 52 years old.  DOE Ex. 6 at 2.  He 
experienced what he now believes to have been a manic episode in 1998, while on vacation with 
his wife.  Id. at 3.  Toward the end of the vacation, the Individual noticed that his mood felt 
“unusually high” and he experienced increased libido.  Id.  On that day, the Individual felt he 
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underwent a “break with reality” and experienced delusions.  Id.  The Individual felt normal 
again within a day and did not seek psychiatric help after returning home from his vacation.  Id.  
 
In March 2009, the Individual experienced a serious manic episode.  Id. at 4.  In early March 
2009, the Individual’s mood was elevated.  He felt energetic, euphoric, and more talkative than 
usual, and his sleep patterns became disrupted.  Id.  One day in mid-March 2009, the Individual’s 
thoughts became “rapid and pressured,” and he was unable to focus on work or perform simple 
tasks.  Id.  The Individual called his wife to pick him up and together they went to a hospital 
emergency room to seek help.  Id.  At the hospital, the Individual was prescribed lorazepam (a 
medication given for anxiety and/or insomnia), and was sent home.  Id.  The Individual took his 
medication as prescribed and his symptoms appeared to subside.  Two weeks later, the 
Individual’s symptoms returned.  He was unable to get any work done that day and later that 
evening, while at home, he began to experience delusions.  Id. at 5.  The Individual’s wife called 
paramedics to transport the Individual to a hospital for a psychiatric evaluation.  Id.  The 
Individual was hospitalized for 10 days.   
 
During his hospitalization, the Individual’s treating psychiatrist diagnosed the Individual with 
“Bipolar I Disorder, manic stage.”  Id.  The treating psychiatrist prescribed to the Individual 
Zyprexa (an anti-psychotic and mood stabilizer for bipolar disorder) and lithium (a mood 
stabilizer for bipolar disorder), and continued the Individual on lorazepam.  Id.  One month later, 
the treating psychiatrist adjusted the Individual’s medications, discontinuing the lithium and 
lorazepam.  Id.  The Individual continued to see the treating psychiatrist for management of his 
medications and began receiving psychotherapy from a psychiatric nurse in the treating 
psychiatrist’s practice.  Id.  The Individual stayed home after his discharge from the hospital 
until early June 2009.  Id.   
 
In mid-July 2009, six weeks after the Individual returned to work, the Individual experienced a 
severe depressive episode.  Id.  The depressive episode had a rapid onset and the Individual 
found it difficult to participate in conversations.  Id.  One day at work, the Individual 
experienced himself “shutting down” and was unable to speak during a meeting.  Id.  He stopped 
working.  Id.  Over the next six weeks, the treating psychiatrist again adjusted the Individual’s 
medications, discontinuing the Zyprexa and adding Seroquel (an anti-psychotic medication and 
mood stabilizer), Lexapro (an antidepressant medication), and Invega (an anti-psychotic 
medication).  Id. at 5-6.  The Individual’s depressive symptoms ebbed over the next two to three 
weeks and he was able to return to work in late August 2009.  Id. at 6.      
 
The Individual was referred to the DOE psychiatrist for an evaluation in October 2009.  Id. at 2.  
Following his evaluation, the DOE psychiatrist concluded that the Individual met the diagnostic 
criteria for “Bipolar Disorder, Most Recent Episode Manic, Severe, with Mood Congruent 
Psychotic Features,” as set forth in the American Psychiatric Association, Diagnostic and 
Statistical Manual of Mental Disorders, Fourth Edition, Text Revision (2000) (DSM-IV-TR).2   
Id. at 7.  The DOE psychiatrist further concluded that the Individual’s Bipolar I Disorder was an 

                                                 
2 According to the DSM-IV-TR, Bipolar I Disorder is “characterized by one or more Manic or Mixed Episodes, 
usually accompanied by Major Depressive Episodes.”  DSM-IV-TR at 345.  The DSM-IV-TR sets forth the various 
criteria for Major Depressive Episodes and Manic Episodes.  DSM-IV-TR at 356, 362; see also DOE Ex. 6 at 8-9.   
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illness or condition which causes, or may cause, a significant defect in the Individual’s judgment 
and reliability.  Id. at 9.  Finally, the DOE psychiatrist determined that the Individual was 
compliant with his medication regimen and his mood had been stable on that regimen for “a 
couple of months” as of the date of the evaluation.  Id.  Therefore, he characterized the 
Individual’s prognosis as “fair.”  Id.     
 
B. The Individual’s Misuse of a Government Computer 
 
In 2006, the Individual began using a work computer to access pornographic websites.  DOE Ex. 
9 at 42.  The Individual accessed the websites “frequently” over a period of about two years, one 
to four times per week, up to 30 minutes at a time.  Id. at 42-44, see also DOE Ex. 6 at 3.  The 
Individual was aware that employee computer usage at his workplace was monitored and he 
could get in trouble, but the habit was “an addictive thing” that he did anyway.  Id. at 42-43.   
 
The Individual was caught viewing pornographic websites at work in October 2008.  Id. at 42.  
The Individual was suspended from work for one day as a result of his actions.  Id. at 47.    
 
C. The Notification Letter and DOE’s Security Concerns  
 
As stated above, the Notification Letter included a statement of derogatory information that 
created a substantial doubt as to the Individual’s eligibility to hold a security clearance.  This 
information, most of which is set forth above, raises security concerns under paragraphs (h) and 
(l) of the criteria for eligibility for access to classified matter or special nuclear material set forth 
at 10 C.F.R. § 710.8.   
 
Criterion H defines as derogatory information indicating that a person has “an illness or mental 
condition of a nature which, in the opinion of a board-certified psychiatrist, other licensed 
physician or a licensed clinical psychologist causes, or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h); see also Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 2005 by the 
Assistant to the President for National Security Affairs, The White House (the Adjudicative 
Guidelines), Guideline I, ¶ 27.  It is well-established that a diagnosis of a bipolar disorder raises 
security concerns under Criterion H.  See Personnel Security Hearing, Case No. TSO-0800 
(2009); Personnel Security Hearing, Case No. TSO-0582 (2007).3  Therefore, I find that the LSO 
properly invoked Criterion H.   
 
Criterion L concerns refer to conduct tending to show that the Individual is “not honest, reliable, 
or trustworthy, or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l).  There is no question that misuse of 
a government computer raises security concerns.  See Adjudicative Guidelines, Guideline E, 
¶¶ 15, 16(d); see also Personnel Security Hearing, Case No. TSO-0510 (2007).  Given the 

                                                 
3 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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Individual’s admitted use of a work computer to access pornographic websites over a period of 
two years, the LSO had sufficient grounds to invoke Criterion L.   
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
A. The Individual’s Bipolar I Disorder  
 
The Individual did not dispute the diagnosis of Bipolar I Disorder by his treating psychiatrist and 
the DOE psychiatrist.  The only remaining issue to be resolved concerning the Individual’s 
Bipolar I Disorder is whether the Criterion H concerns arising from the diagnosis have been 
mitigated.  
 
The Individual fully accepts his diagnosis.  Tr. at 24, 64, 174  He is not embarrassed that he has 
Bipolar I Disorder and is very open about his condition with family, friends, co-workers, and 
members of his church.  Tr. at 61, 122, 156-57, 170, 195.  The Individual has been proactive in 
managing his Bipolar I Disorder.  In March 2009, when he noticed the onset of his manic 
episode, he called his wife to tell her something was wrong and that he needed to seek help.  Tr. 
at 207, 276.  In addition, as his treatment progressed after his manic episode, the Individual 
continued to meet with his treating psychiatrist for medication management, and sought 
additional therapy with a psychiatric nurse in the treating psychiatrist’s practice.  That additional 
therapy was voluntary and undertaken at the Individual’s request.  Tr. at 44.  The Individual has 
greater insight and knowledge about Bipolar I Disorder.  Tr. at 245-46, 284-85.  He believes he 
will detect the onset of any future manic or depressive episode early enough to seek appropriate 
help.  Tr. at 318-19. 
 
The Individual’s mental state has greatly improved since his March 2009 episode and subsequent 
hospitalization and treatment.  Tr. at 64, 164, 177, 263.  During his hospitalization, the Individual 
seemed “very hyper” and “agitated” and he was experiencing delusions.  Tr. at 67.  The 
Individual’s condition has stabilized since he has been on his medication and engaged in therapy.  
Tr. at 23, 235, 291.  The Individual’s current medication regimen, which he has been on since 
July 2009, is as follows: Ativan (a tranquilzer); Lexapro (an anti-depressant also used to treat 
obsessive compulsive disorder); Seroquel XR (a medication used to treat depression and bipolar 
disorder); and, Invega (an anti-psychotic medication).  Tr. at 36-37.  The Individual fully accepts 
that he will probably be on medications for the rest of his life to treat his Bipolar I Disorder and 
he is fully compliant with his medication regimen.  Tr. at 92, 239, 292.  He is willing to 
document his compliance through random blood screenings.  Tr. at 33; see also Indiv. Ex. C   
 
In addition to the Individual’s greater insight into his Bipolar I Disorder and his commitment to 
adhering to his medication regimen, the Individual leads a very stable lifestyle.  The Individual 
has been married for 31 years.  Tr. at 204.  He has lived in the same neighborhood for 16 years 
and attended the same church for 11 years.  Tr. at 59, 194.  He spends his free time with his 
family and participating in church activities.  Tr. at 320.  In addition to his stable home life, the 
Individual has an extensive support network.  Tr. at 46, 86, 241.  The Individual’s wife is very 
involved in his treatment program.  She has attended some therapy sessions with the Individual 
and has learned a great deal about Bipolar I Disorder.  Tr. at 231.  The Individual’s wife believes 
she will notice if the Individual has another episode or if his medications are not working 
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properly and she will not hesitate to contact the Individual’s treating psychiatrist.  Tr. at 254; see 
also Indiv. Ex. G.  The Individual has also signed release forms expressly granting the treating 
psychiatrist permission to discuss the Individual’s condition with his wife and/or his supervisor.  
Tr. at 29 ; see also Indiv. Exs. B, F.  The Individual’s mother-in-law, neighbor, and pastors will 
speak to the Individual or his wife if they notice changes in his behavior or mental state in the 
future.  Tr. at 63, 174, 196.    
 
While the testimony from the Individual and his lay witnesses is relevant, I find the testimony 
from his treating mental health professionals of particular importance.  Both the Individual’s 
treating psychiatrist and the psychiatric nurse believe the Individual’s mental condition has been 
stable since August 2009.  Tr. at 23, 88.  The treating psychiatrist and the psychiatric nurse 
believe the Individual has been responsible in managing his Bipolar I Disorder.  Tr. at 28.   The 
Individual has been very open to learning about the disorder and has never missed an 
appointment.  Tr. at 82, 86.  Both treating professionals confirmed that the Individual has been 
on his current medication regimen, as described above, since July 2009 without any changes.  Tr. 
at 37, 92.  Neither the treating psychiatrist nor the psychiatric nurse has any concerns regarding 
the Individual’s compliance with his medication regimen and they believe he will continue on 
the medications indefinitely.  Tr. at 38, 92, 108.  The treating psychiatrist and the psychiatric 
nurse believe the Individual has a very strong support system.  In addition, they find the 
Individual’s wife to be very involved in his treatment and vocal and candid about the 
Individual’s condition.  Tr. at 22.  The Individual’s wife did not hesitate to discuss her concerns 
with the treating psychiatrist or the psychiatric nurse if she felt the Individual’s treatment was not 
going well, particularly at the beginning of his treatment.  Tr. at 39, 84.  Both treating 
professionals believe the Individual will not have another psychotic episode in the future as long 
as he takes his medications.  Tr. at 46, 108.  Finally, the treating psychiatrist stated that a bipolar 
disorder, if not properly treated, is a condition which may cause a defect in a person’s judgment 
or reliability.  Tr. at 41.  However, he believes the Individual “has extremely good insight” 
regarding his Bipolar I Disorder and his need for treatment, and the Individual “has been very 
active in that process.”  Tr. at 26.   
 
The Individual has taken many positive steps to manage his Bipolar I Disorder.  I find of 
particular significance, however, that the DOE psychiatrist, after listening to all of the hearing 
testimony, opined that the Individual is currently at moderate risk of having one or more manic 
and/or depressive episodes “over the next few years.”  Tr. at 347.  The DOE psychiatrist agreed, 
based on all of the evidence and testimony presented at the hearing, that the Individual is 
committed to managing his disorder and is doing everything possible to maintain his stability.  
Tr. at 347, 369.  The DOE psychiatrist has no concerns regarding the Individual’s compliance 
with his medication regimen and he believes the Individual’s support system to be very strong.  
Tr. at 370, 374.  Nonetheless, the DOE psychiatrist was hesitant to state that the Individual’s risk 
of relapse is low because the Individual’s condition has been stable for a relatively short period 
of time, approximately seven months as of the date of the hearing.  Tr. at 347, 379-80.   
 
The DOE psychiatrist believed that the Individual was doing well, but it was “too early to tell” 
how his condition will manifest itself in the future, particularly because over ten years had lapsed 
between the Individual’s first suspected episode in 1998 and the March 2009 episode which led 
to his diagnosis.  Tr. at 380.  The DOE psychiatrist also found it significant that, although the 
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medications the Individual is taking to treat his Bipolar I Disorder appear to be effective in 
controlling his symptoms, the medications are relatively new and, therefore, it is difficult to 
predict how effective they will be in managing the Individual’s condition in the long term.  Tr. at 
347, 363.  The DOE psychiatrist noted that he needed to see the Individual’s condition stable, 
without any episodes, for “a couple of years” before he could opine that the Individual had a low 
risk of relapse.  Tr. at 379-80.   Therefore, the DOE psychiatrist opined that the Individual does 
currently have a mental disorder that may cause a significant defect in his judgment or reliability 
in the future.  Tr. at 350.   
 
After considering the hearing testimony and evaluating the record as a whole, I am unable to 
conclude that the Criterion H concerns raised by the Individual’s Bipolar I Disorder have been 
fully resolved.  I am convinced that the Individual has been on his current medication regimen 
since July 2009 and he has been fully compliant with that regimen.  I further am convinced that 
the Individual has a strong commitment to managing his disorder and an extensive support 
system to help him do so.  Nevertheless, I cannot conclude at this time that the Individual 
currently has a low risk of experiencing a future manic or depressive episode which may affect 
his judgment and reliability.  The Individual’s last manic episode was one year prior to the 
hearing and his last depressive episode was nine months prior to the hearing.  Both episodes 
were severe.  The Individual and his treating professionals agreed that his condition had been 
stable for only seven months prior to the hearing.  Based on these facts, and given the long 
period of time between the 1998 episode and the 2009 episodes, I agree with the DOE 
psychiatrist that insufficient time has passed to establish a low risk of recurrence.  Consequently, 
I cannot find that the Individual has mitigated the Criterion H concerns raised by his Bipolar I 
Disorder.         
 
B. The Individual’s Misuse of a Government Computer 
 
The Individual did not dispute the facts in the Notification Letter pertaining to his use of a work 
computer to access pornographic websites.  The only issue to be resolved is whether he has 
mitigated that Criterion L concerns raised by his conduct.   
 
The Individual readily admitted that he engaged in the behavior and he expressed remorse for 
having done so.  Tr. at 296, 298.  The last time he used a work computer to view pornographic 
websites was in October 2008, when he was suspended from work for one day.  Tr. at 295.  He 
did not want to engage in that behavior, and he knew it violated his employer’s rules, but 
viewing pornography “was like a drug to [him].”  Tr. at 297.  He viewed pornographic websites 
at work because he did not have internet access at home.  Tr. at 323.  The Individual believes he 
now has better “impulse control.”  Tr. at 298.   He has also discussed his desire to view 
pornography with his pastors and taken part in men’s group especially geared toward addressing 
that issue.  Tr. at 71, 187.  In addition, the Individual and his employers have taken steps to 
reduce the Individual’s opportunity to access improper websites, such as placing the Individual 
in a shared office and giving him a computer that faces outward and is visible to others.  Tr. at 
298-99.   He understands that his employment could be terminated if he engages in misuse of a 
government computer again in the future.  Tr. at 298.  Both the Individual’s treating psychiatrist 
and psychiatric nurse believe the Individual understands why he chose to access pornographic 
sites at work and he has taken steps to prevent a recurrence of that behavior.  Tr. at 36, 99-100.  
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Finally, both of the Individual’s supervisors described him as an honest and trustworthy 
employee.  Tr. at 118, 147.  They believe his misuse of a government computer was a mistake 
and out of character for him.  Tr. at 147.  The Individual had no other disciplinary issues at work, 
either before or after his suspension for viewing pornographic websites on a government 
computer  Tr. at 136, 159.   
 
Based on the hearing testimony, I find that the Individual has mitigated the security concerns 
arising from his misuse of a government computer.  Although the Individual’s misuse of his 
government computer occurred periodically over a nearly two-year period, the Individual has 
accepted responsibility for his actions and has demonstrated remorse for his behavior.  He has 
sought pastoral counseling to address his past desire to view pornographic websites and has 
taken measures at work to prevent him from accessing inappropriate websites in the workplace.  
In addition, the Individual has comported himself in a responsible manner for over eighteen 
months since being disciplined for misuse of a government computer.  His supervisors continue 
to describe him as an honest, reliable, and trustworthy employee.  These factors taken together 
persuade me that the Individual’s behavior was a lapse in otherwise good judgment that is 
unlikely to recur in the future.  Accordingly, I find that the Individual has resolved the Criterion 
L security concerns raised by his misuse of a government computer.      
 
V. CONCLUSION 
 
After carefully considering the record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H and L of the 
Part 710 regulations.  I find that that the Individual has presented sufficient information to 
mitigate the Criterion L concerns.  However, I unable to find sufficient evidence in the record to 
fully resolve the Criterion H concerns at this time.  Therefore, I cannot conclude that restoring 
the Individual’s suspended access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  
Accordingly, I find that the DOE should not restore the Individual’s suspended access 
authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: April 23,2010 
 
 
 



 
*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Case Number:  TSO-0881 
 
This Decision concerns the eligibility of XXXXXXXX (the Individual) to hold an access 
authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 In this Decision, I will consider whether, on the basis of the 
testimony and other evidence in the record or this proceeding, the Individual should be granted 
an access authorization.  For the reasons discussed below, I have determined that an access 
authorization should not be granted to the Individual.2 
 

I.  APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense  
judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
 
The Individual is an employee of a contractor at a DOE facility. His employer requested that he 
be granted a security clearance in April 2009. DOE Exhibit (Ex.) 5.  
 
The Individual, in his application materials, revealed that he had an extensive history of unpaid 
and delinquent debts extending over a decade. The Local Security Office (LSO) conducted a 
personnel security interview (PSI) with the Individual in August 2009 to resolve the derogatory 
information associated with the Individual’s debt history. Ex. 3. 
 
Because the PSI did not resolve the derogatory information associated with his history of unpaid 
and delinquent debts, the LSO issued the Individual a letter stating that it was in possession of 
derogatory information that created a substantial doubt regarding the Individual’s eligibility for 
an access authorization. Ex. 1. Specifically, the Individual’s history of unpaid and delinquent 
debts constituted derogatory information under Criterion L of 10 C.F.R. Part 710.3 
 
At the Individual’s request, I convened a hearing in this matter.  At the hearing, the LSO 
declined to present witnesses. The Individual testified on his own behalf. The LSO submitted 
eight exhibits (Exs. 1-8) for the record. The Individual submitted one exhibit (Ind. Ex. A).  
 

III. FACTUAL FINDINGS 
 

The facts are mostly undisputed in this case. In the PSI, the Individual confirmed the following 
information concerning his debt history. The Individual had three vehicles, a 1997 Chrysler 
Concorde, a 2000 Dodge Durango, and a 2005 Ford F150 repossessed in 2002, 2003, and 2007, 
respectively, for failing to make payments on the vehicles. Ex. 7 at 81-82, 85-86, 8-12, 49-51, 
53-54. As to the deficiency regarding the Dodge Durango, the Individual had his wages 
garnished to pay off the balance of his debt, but at the time of the PSI, had no knowledge as to 
whether he still has an outstanding balance on the debt. Ex. 7 at 8-19, 49-50. The Individual has 
received collection letters for the $7,885 debt remaining on the Ford F150 but at the time of the 
PSI had not contacted the creditor to repay the debt. Ex. 7 at 53-61. The Individual had two 
homes repossessed, in January 2005 and March 2008, for failure to pay the mortgage. Ex. 7 at 
19-29, 30-37.  The two repossessed homes had outstanding mortgage balances of $48,000 and 
$68,000, respectively. As of the date of the PSI, the Individual had not contacted the creditors for 
the repossessed homes to ask about whether he has any remaining debt.  Ex. 7 at 26-27, 36-37.  
 
In the PSI, the Individual confirmed that he had filed for Chapter 13 bankruptcy in 1994 and for 
a Chapter 7 bankruptcy in February 2002. Ex. 7 at 69-74, 74-83. The Chapter 7 bankruptcy 
resulted in the Individual having between $18,000 to $20,000 in debt discharged. Ex. 7 at 79. 
During the PSI, the Individual admitted that he has numerous unpaid collection accounts but has 

                                                 
3 Criterion L refers to information that suggests that an individual has “[e]ngaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). 
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not attempted to contact the creditors. Ex. 7 at 45-48, 61, 68. Among these accounts were a $140 
electric bill and a $50 water bill. The Individual stated in the PSI that he had the money to pay 
these accounts off but has not done so. Ex. 7 at 45-48. He also admitted, in the PSI, that his 
financial problems have caused problems in his marriage to his second wife. Ex. 7 at 99-100.  
 
During the PSI, the Individual confirmed the fact that since 1998 he has been employed by 
approximately 24 different employers. He has voluntarily terminated his employment with 18 of 
these employers. 4 Tr. at 104-64. On a great number of occasions, he terminated his employment 
before he had obtained other employment and this shifting of employment contributed to his 
financial problems. Ex. 7 at 9-11, 29-31, 104-64.   

 
IV.   ANALYSIS 

 
The Criteria L concerns arise from the Individual’s long history of financial difficulties.  Failure 
or inability to live within one’s means, satisfy debts, and meet financial obligations may indicate 
poor self-control, lack of judgment, or unwillingness to abide by rules and regulations, all of 
which can raise questions about an individual’s reliability, trustworthiness and ability to protect 
classified information. An individual who is financially overextended is at risk of having to 
engage in illegal acts to generate funds.  “Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information” issued on December 29, 2005, by the Assistant 
to the President for National Security Affairs, The White House (Adjudicative Guidelines), at 
Guideline F.  Given the Individual’s significant history of financial problems, the LSO had 
ample grounds to invoke Criterion L. 
 
In an attempt to mitigate the security concerns raised by his past history of financial difficulties, 
the Individual has presented testimonial evidence demonstrating his current efforts to pay his 
past due accounts and to be more responsible regarding his debts. 
 
At the hearing, the Individual introduced receipts indicating that he was current with regard to 
his utility bill and that he had paid fees associated with his writing a check for an account with 
insufficient funds. Transcript of Hearing (Tr.) at 12-13; Individual Exhibit (Ind. Ex.) A at 1 and 
2.  Additionally, at the hearing, he presented copies of receipts indicating that his account was 
current with regard to a bank loan he had recently taken out, his rent payments were up to date, 
and his insurance bill was recently paid. Tr. at 14-15, 17; Ind. Ex. A at 3, 5.   The Individual also 
presented a receipt at the hearing indicating payment of a past due telephone services bill. Tr. at 
14, 16-17; Ind. Ex. A at 2, 4.   
 
Prior to the purchase of his first house, he and his then wife sought out a credit counselor. Tr. at 
52. However, the Individual did not find the counselor’s advice helpful. Tr. at 52.  With regard to 
his current efforts to resolve his debts, the Individual testified “Like I said, I’m trying, I’m 
making efforts to take care of my past debts. No, I don’t have them all settled yet. And yes I need 
to make some more phone calls [to my debtors].” Tr. at 48. The Individual testified that he has, 
however, repaid in substantial measure his family for loans made during the nine months he was 
unemployed before obtaining the position at the DOE facility.  Tr. at 33-34. 

                                                 
4 The Notification Letter asserts that the individual had voluntarily left 21 of these positions. My review of the PSI 
disclosed admissions that the Individual voluntarily left 18 of these positions. 
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The Individual testified that he does not know the total amount of all his past due financial 
accounts. Tr. at 21. He admitted during his testimony that, with regard to a number of his past 
due accounts, he has not made an effort to repay the debts. Tr. at 23-25. With regard to various 
assertions made during the PSI that he was going to contact three of his creditors, he testified that 
he had failed to contact any of the creditors. Tr. at 28, 34, 36. 
 
Aside from the past due accounts, the Individual testified that he, as of the date of the hearing, 
earns enough to provide for his family. Tr. at 51. The Individual also testified that he does not 
maintain a written budget for his family but mentally keeps track of his financial responsibilities. 
Tr. at 20.  
 
The Individual opined that he has experienced financial problems because he changed employers 
so often. Tr. at 19.  He testified that he would accept employment as a truck driver and, when he 
discovered that he would not be receiving the pay he was promised, he would resign his 
position.5 Tr. at 19, 40-41. At least on one occasion, the Individual testified, the Individual left a 
position because he was not given the type of job responsibilities he wanted. Tr. at 41-42. When 
asked why, given his past due bills, he would leave a position where he was getting a regular 
paycheck, even if he was not doing the kind of work he wanted, the Individual testified, “I don’t 
have a good answer for it.” Tr. at 43.  
 
The Individual testified that in contrast to his past employment history, he enjoys his present job 
at the DOE facility. Tr. at 47. He also testified that he has been employed at the facility since the 
end of June 2009 and he has not been absent from work unless it was absolutely unavoidable. Tr. 
at 47.    
 
Given the evidence before me, I cannot conclude that the Individual has resolved the security 
concerns raised by his history of financial problems. The Individual has an admitted history of 
financial problems dating back to 1994, the date of his first bankruptcy. See Tr. at 10.  Given the 
Individual’s testimony and the receipts contained in his hearing exhibit, he has been, at best, 
demonstrating a pattern of responsible financial management only since assuming his 
employment at the DOE facility in June 2009. The Individual’s commendable efforts to be 
financially responsible are not of sufficient duration, commitment, or success for me to conclude 
that the security concern arising from his prior financial history has been resolved. Further, the 
Individual still has a significant number of unresolved past debts.  
 
The Individual’s financial problems originate not from any pattern of extravagant spending but 
from his frequent change of positions and periods of unemployment. This pattern of employment 
demonstrates a lack of judgment given the fact that the Individual seemingly left positions before 
getting another position, exacerbating his financial problems.  
 

                                                 
5 Typically, the Individual, when employed as a truck driver, would be paid per mile driven. When the Individual 
took a new position he would not be given the opportunity to drive the number of miles his employer promised 
when he interviewed for the position. Tr. at 19, 39. The Individual also left positions over dissatisfaction with his 
working conditions. Tr. at 44-48. 
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The evidence suggests that the Individual has made encouraging steps to become more 
financially responsible. However, at this time, I cannot find that the security concerns raised by 
the Individual’s financial history have been resolved. 

 
 V.  CONCLUSION 

 
As explained above, I find that the security concerns under Criterion L have not been resolved. 
Given these findings, I cannot conclude that granting the Individual access authorization “would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual should not be granted access 
authorization.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: May 14, 2010 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                               May 21, 2010 
 

DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   January 28, 2010 
 
Case Number:   TSO-0882 
 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the individual”) for 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the individual should be granted access 
authorization.2   
 
I.  BACKGROUND 
 
The individual is an applicant for a Department of Energy (DOE) access authorization.  In a 
Questionnaire for National Security Positions (QNSP), the individual informed the DOE that, in 
2003, he had been disciplined for possession of a personal weapon and ammunition while serving in 
the U.S. military.  Exhibit 5 at 8 (Question 23).  The LSO summoned the individual for an interview 
with a personnel security specialist on February 27, 2008. Exhibit 10.  After this Personnel Security 
Interview (PSI), the LSO determined that derogatory information existed that cast into doubt the 
individual’s eligibility for access authorization. The LSO informed the individual of this 
determination in a letter that set forth the DOE’s security concerns and the reasons for those 
concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also 
informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve 
the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 11 exhibits into the record of this 
proceeding and presented no witnesses. The individual introduced 51 exhibits and presented the 
testimony of three witnesses, in addition to his own testimony.   

                                                 
1An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred 
to in this Decision as access authorization or a security clearance. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  
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II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Offenses While Serving in the Military in 2003 
 
The following information, which is not in dispute, was obtained from the transcript of the February 
2008 PSI, Exhibit 10, the individual’s hearing testimony, and documents submitted by the 
individual.   
The individual enlisted in the military in June 1999, at age 18, immediately after graduating from 
high school.  Hearing Transcript (Tr.) at 57.  He served on active duty for over four years, through 
August 2003.  Exhibit A(3).  In the spring of 2003, the individual was deployed to serve in Iraq.  Tr. 
at 60.  As he was getting ready to deploy, the individual requested that he be issued a sidearm to use 
in his duties as a sniper in a reconnaissance battalion.  Id. at 61-62.  Although snipers in infantry 
battalions were normally issued a sidearm, those in reconnaissance battalions were not, and the 
individual’s superiors denied his request.  Id. at 64-66. 
 
The individual then asked his father to bring him a personal weapon, a pistol.  He took the pistol, 
and ammunition for the gun, with him to Iraq.  Id. at 66.  The individual did not fire the pistol during 
the four months he was deployed in Iraq, and he discarded the ammunition for that weapon before he 
left the country.   Id. at 67, 71. He did, however, decide to bring back to the U.S. ammunition that 
the military issued to his team during his deployment.  Id. at 69-70.  Understanding that excess 
ammunition turned in was to be fired off in the desert so that it would not have to be shipped back, 
he hid about 350 rounds of this ammunition in the seat of his Humvee.  Id. at 70; Exhibit 10 at 
87-88. 
 
As the individual was preparing to return to the U.S., armorers with the individual’s battalion found 
his personal weapon while cleaning the case of his military-issued rifle.  Tr. at 71-72.  When the 
individual was asked about the weapon, he admitted that it belonged to him, and also disclosed that 
he had hidden ammunition in his Humvee.  Id. at 72. 
 
For his actions, the individual received “nonjudicial punishment.”  Id. at 74.  The U.S. Manual for 
Courts-Martial states that nonjudicial punishment “may be imposed for acts or omissions that are 
minor offenses” and that such punishment is a “disciplinary measure more serious 
than . . . administrative corrective measures . . . , but less serious than trial by court martial.”  Exhibit 
B(3).  In the individual’s case, the punishment was a reduction in rank, forfeiture of half a month’s 
pay and allowances for three months, and restriction to his place of duty for three months.  Tr. at 74. 
 The individual was honorably discharged from active duty on August 31, 2003.  
 
B. The Notification Letter 
 
The information set forth in the preceding section is cited in the Notification Letter, as it creates a 
substantial doubt as to the individual’s eligibility to hold a clearance. This information pertains to 
paragraph (l) of the criteria for eligibility for access to classified matter or special nuclear material 
set forth at 10 C.F.R. § 710.8.  Criterion (l) defines as derogatory information indicating that the 
individual has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe 
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that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). 
 
C. The DOE’s Security Concerns 
 
The derogatory information cited in the Notification Letter adequately justifies the DOE’s 
invocation of criterion (l).  As the Notification Letter states, the individual admits to knowing that 
his conduct was contrary to “military policy and procedures as well as the Geneva Convention, . . . .” 
 Exhibit 1.3 Conduct that involves questionable judgment, dishonesty, or unwillingness to comply 
with rules and regulations can raise questions about an individual’s reliability, trustworthiness and 
ability to protect classified information. See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information (Adjudicative Guidelines), The White House 
(December 19, 2005), Guideline E.   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
                                                 
3 The Notification Letter states that the individual “got caught smuggling” ammunition out of Iraq, 
citing the individual’s statements in the February 2008 PSI.  Exhibit 1.  In fairness to the individual, 
I note that the he made no such statement in the PSI.  The relevant facts are more accurately 
described in this decision, specifically that the individual hid ammunition in the seat of Humvee 
while the vehicle was in Iraq, and disclosed that fact to his superiors before the vehicle was brought 
out of the country. Exhibit 10 at 40. 
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The record clearly indicates, and the individual does not deny, that he exercised very poor judgment 
in 2003 by bringing a personal weapon and ammunition with him to Iraq and by deciding to bring 
excess ammunition belonging to his unit back from his deployment.  Tr. at 92-93.  Several factors 
lead me to conclude, however, that the individual is very unlikely to use similarly poor judgment in 
the future. 
 
First, the conduct at issue in this case occurred seven years ago, and is therefore somewhat mitigated 
by time alone.  While this factor, the recency of conduct, must be taken into account in every case, it 
is even more pertinent here, as the individual was 22 years old at the time of the conduct in question. 
 10 C.F.R. § 710.7(c) (requiring consideration of both the “recency of the conduct” and “the age and 
maturity of the individual at the time of the conduct”). 
 
In this regard, the individual testified convincingly that there is a “big difference” between his life 
then and now, that he has had time to reflect upon his past decisions and experience the world, 
noting that going straight from high school into the military meant that “you still live[d] inside of a 
bubble, so to speak, sheltered from a lot of things. People take care of things behind the scenes for 
you that [in civilian life] you end up having to do yourself.” Tr. at 88-89.  Since leaving active duty, 
the individual attended university and received his bachelor’s degree in August 2009, while 
continuing to serve his country in the reserves from 2004 to 2008 and in the National Guard from 
2009 to the present.  Exhibit 11 at 24, 35. 
 
The individual’s company commander in the reserves from 2004 to 2007 testified at the hearing.  
Asked about the individual’s compliance with rules and regulations, this witness responded that the 
individual “never faltered in any instance where I was his commander . . . .  He carries a great 
respect for the military and a great respect for the authority and responsibility that was given to 
him.”  Tr. at 19.  He noted that the individual served under him as a drill sergeant, “a very respected 
role, and it's not a role that is easy to attain.  It also brings with it a lot of added responsibility that 
your average soldier, average individual, doesn't shoulder.”  Id. 
 
This witness also gave persuasive testimony regarding the changes he has observed in the individual. 
He described the individual, upon first meeting him, as having a “very hard-charger, go get it done, 
‘I will do it, just point me in a direction, I will knock that wall down, all I need is for you to tell me 
what you want me to accomplish’ attitude.”  Id. at 22.  According to his former commander, the 
individual “honed that over time into, as a drill sergeant, ‘I also need you to think. I need you to 
think can you get the same thing done by going around that wall and then I don't have your head 
split in half, either.’  And so he accomplished that, he became quite the professional soldier, . . . .”  
Id. at 22-23.  Though the witness was well aware of the individual’s conduct in 2003, he testified 
that the individual’s “professional development, his maturing in life, his learning from a negative 
situation,” all lead him to conclude that the individual “definitely” learned from his mistakes and 
would not repeat them.   Id. at 24-25. 
 
Also testifying at the hearing as to the changes in the individual over time was the individual’s 
pastor, who has known the individual since he was in high school.  The pastor noted that the 
individual had married a woman who had three sons from a previous marriage, stating that he was 
“very proud” that the individual came “into their life and provide[d] stability and security for that 
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family.”  Id. at 45.  The individual met his wife while they were attending college, married her in 
2007, and they are now the parents of daughters born in 2008 and 2009.  Id. at 80, 105.   
 
The individual’s pastor contrasted the individual’s present judgment to that when he was younger, in 
what the pastor imagined was the “adrenaline-charged atmosphere of a bunch of young men getting 
ready to go to war . . . .”  Id. at 55.  The pastor stated he could see, because the individual is “a 
grown man now with some years behind him, some experience behind him, after having had that 
experience, having a family to be concerned about now, that his judgment would be much different 
now.”  Id. 
 
The regulations governing this proceeding also require me to consider the “circumstances 
surrounding” the individual’s conduct.  10 C.F.R. § 710.7(c).  The focus here is not whether the 
circumstances surrounding conduct in any way excuse or justify that conduct, as the purpose of this 
proceeding is not to punish past behavior.  Rather, I consider those circumstances as part of a 
common-sense evaluation of the likelihood that an individual will engage in similar conduct in the 
future.  
 
Thus, to the extent conduct occurs under more unique circumstances, that conduct is less likely to 
recur.  See Adjudicative Guidelines at Guideline E, paragraph 17(c) (security concerns could be 
mitigated where conduct “happened under such unique circumstances that it is unlikely to recur”). 
Here, common sense dictates that the individual’s past behavior may not be a reliable indicator of 
future conduct where the past behavior occurred under circumstances very unlikely to be repeated, 
the circumstances in which the individual found himself both immediately prior to and during 
deployment in a war zone.  
 
Finally, relevant to the present case is the “nature, extent, and seriousness” of the individual’s 
conduct.  10 C.F.R. § 710.7(c).  As for the extent of the conduct, the Notification Letter cites 
behavior isolated to a relatively brief period of months in the individual’s life in 2003, not a long-
standing pattern of conduct demonstrating poor judgment or failure to adhere to rules and 
regulations.   
 
Regarding the seriousness of the conduct, it is difficult from a civilian perspective to weigh the 
gravity of an offense in a military context, though, as noted above, the individual’s conduct was 
deemed, under the Manual for Courts-Martial, to be a  “minor offense.”  Exhibit B(3).  I further take 
into account that fact that, within the context of the military, the individual’s conduct did not 
preclude him from retaining his Department of Defense security clearance, being honorably 
discharged from active service with eligibility for re-enlistment, receiving an Achievement Medal 
for his active-duty service, and later a Commendation Medal for his service in the reserves, and most 
recently being promoted into the officer ranks as a second lieutenant. 
 
Bearing in mind all of the factors discussed above, I find it extremely unlikely that the individual 
will engage in similar behavior in the future, primarily because of the relatively young age of the 
individual at the time of the conduct in question, the seven years that have since passed, and the 
individual’s very evident maturation in the interim.  Thus, it is my common sense judgment, after 
considering the entirety of the record in light of the Part 710 regulations and the Adjudicative 
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Guidelines, that the individual has sufficiently mitigated the security concerns associated with the 
issues before me. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has successfully addressed the DOE’s 
security concerns under criterion (l). I further conclude that he has demonstrated that granting him 
access authorization would not endanger the common defense and would be clearly consistent with 
the national interest. Accordingly, I find that the individual should be granted access authorization. 
The DOE may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  May 21, 2010 



*  The original of this document contains information which is subject to withholding from 

disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 

XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 

 

Hearing Officer’s Decision 

 

Name of Case:  Personnel Security Hearing  

 

Date of Filing:  February 3, 2010 

 

Case Number:  TSO-0885 

 

This decision concerns the eligibility of XXXXXX XXXXXX (“the Individual”) for a 

Department of Energy (DOE) access authorization.
1
 This Decision will consider whether, based 

on the testimony and other evidence presented in this proceeding, the Individual’s request for 

access authorization should be granted.  For the reasons detailed below, it is my decision that the 

Individual should be granted access authorization.   

 

I. BACKGROUND 

 

The Individual is employed by a DOE contractor in a position that requires him to hold an access 

authorization. While processing the Individual’s request for access authorization, a DOE local 

security office (LSO) obtained information during a June 2009 Personnel Security Interview 

(PSI) regarding the Individual’s pattern of alcohol consumption that created a substantial doubt 

regarding his eligibility for access authorization. DOE Ex. 10.  After the PSI, the LSO referred 

the Individual to a DOE consultant-psychiatrist for an evaluation.  The DOE psychiatrist 

prepared a report describing her evaluation of the Individual, and her resulting diagnosis, and 

presented the report to the LSO.  DOE Ex. 6.  After reviewing the DOE Psychiatrist’s report and 

the Individual’s personnel security file, the LSO concluded that the derogatory information 

casting doubt on the Individual’s eligibility for access authorization remained unresolved.  The 

LSO informed the Individual of its conclusion in a Notification Letter that set forth the DOE’s 

security concerns and the reasons for those concerns.  See Notification Letter, December 17, 

2009.  The Notification Letter also informed the Individual that he was entitled to a hearing 

before a Hearing Officer in order to resolve the security concerns.  Id.      

 

The Individual requested a hearing on this matter.  See Individual’s Letter, January 21, 2010.  

The LSO forwarded his request to the Office of Hearings and Appeals, and I was appointed the 

Hearing Officer.  At the hearing, the DOE counsel introduced 11 exhibits into the record and 

                                                 
1
 Access authorization, also known as a security clearance, is an administrative determination that an individual is 

eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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presented the testimony of one witness, the DOE consultant-psychiatrist.  The Individual 

tendered one exhibit and presented his own testimony, as well as the testimony of his supervisor 

and three friends.  See Transcript of Hearing, Case No. TSO-0885 (hereinafter cited as “Tr.”). 

 

II. REGULATORY STANDARD 

 

The regulations governing the Individual’s eligibility for access authorization are set forth at 

10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 

Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 

authorization “would not endanger the common defense and security and would be clearly 

consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 

access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 

generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 

interests of national security” test indicates that “security clearance determinations should err, if 

they must, on the side of denials”). 

 

Under Part 710, the DOE may suspend an individual’s access authorization where “information 

is received that raises a question concerning an individual’s continued access authorization 

eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 

information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 

the individual has the burden to bring forward sufficient evidence to resolve the concern.   

 

In considering whether an individual has resolved a security concern, the Hearing Officer 

considers various factors, including the nature of the conduct at issue, the frequency or recency 

of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 

foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 

eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 

information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 

decision, the Hearing Officer must find that “the grant or restoration of access authorization to 

the individual would not endanger the common defense and security and would be clearly 

consistent with the national interest.”  10 C.F.R. § 710.27(a).   

 

III. DEROGATORY INFORMATION AND ASSOCIATED SECURITY CONCERNS 

 

A. The Individual’s Past Use of Alcohol  

 

The facts in this case are essentially undisputed.  The following information has been obtained 

from the DOE Psychiatrist’s report.  DOE Ex. 6.  The Individual is a 22-year-old college student 

and a student intern with a DOE contractor.  DOE Ex. 6 at 2.  He first began consuming alcohol 

when he was 15 years old.  Id. at 7.  He drank occasionally during his final two years of high 

school, drinking two to five drinks on each occasion.  Id. at 7-8.  When the Individual went to 

college, he drank more frequently, four to five times per month with friends, because alcohol was 

more readily available.  Id. at 8.   

 

In September 2004, the Individual was arrested for “Minor in Possession of Alcohol.”  Id. at 3.  

He attended a party at the local high school baseball field where beer was provided to the 
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attendees.  The Individual consumed three or four beers, but stated that he did not feel any effect 

from the alcohol.  Id. Local police arrived at the scene and arrested everyone.  The charges 

against the Individual were ultimately dismissed.  Id.  In April 2005, the Individual was cited 

again for “Minor in Possession of Alcohol.”  Id. at 2-3.   The Individual stated that he was a 

passenger in a car with other friends.  The friends threw eggs at a car.  Their vehicle was stopped 

by local police officers, who found beer in the car.  All of the passengers were cited for “Minor 

in Possession of Alcohol.”  The Individual maintained that he did not drink any beer that night.  

Id.    

 

The Individual’s alcohol use decreased slightly in August 2007 when he transferred to a new 

school.  Id. at 8.  He consumed alcohol three to four times per month, having two or three drinks 

over a period of four to five hours.  Id.  The Individual felt no effect from the alcohol after 

consuming two or three drinks.  Id.  About once every other month while socializing with 

friends, the Individual would drink five to eight beers.  Id.  The Individual stated that “buzzed” is 

the same as intoxication and “drunk” is a different level of intoxication at which he becomes 

“louder, less coordinated, less inhibited, with slurring of speech and staggering.”  Id. at 9.  

According to the Individual, he would feel “buzzed” after two drinks and “drunk” after five or 

more.  Id.  The Individual consumed five drinks in a sitting on approximately five occasions 

from August 2008 to August 2009.  Id. at 8.  The Individual did not believe he had a problem 

and stated that he drank alcohol because he associated alcohol with fun.  Id. at 9.            

     

The Individual was referred to the DOE psychiatrist for an evaluation in August 2009.  DOE Ex. 

6 at 1.  Following the evaluation, the DOE psychiatrist concluded that the Individual did not 

meet the criteria for alcohol abuse or dependence.  Rather, she determined that the Individual 

was a user of alcohol habitually to excess and that he did not demonstrate adequate evidence of 

reformation.  Id. at 14.  The DOE psychiatrist noted that use of alcohol habitually to excess is not 

a diagnosable mental condition for which an individual might be subject to treatment and, 

therefore, it is often difficult to determine whether the individual has demonstrated reformation.  

In this case, the DOE psychiatrist recommended that the Individual “voluntarily seek a 

professionally-led substance abuse educational program” to reduce the risk of future binge 

drinking and as a possible method to demonstrate adequate evidence of rehabilitation or 

reformation.  Id.     

 

B. The Notification Letter and DOE’s Security Concerns  

 

As stated above, the Notification Letter included a statement of derogatory information that 

created a substantial doubt as to the Individual’s eligibility to hold a security clearance.  This 

information, most of which is set forth above, raises security concerns under paragraph (j) of the 

criteria for eligibility for access to classified matter or special nuclear material set forth at 10 

C.F.R. § 710.8.   

 

Criterion J defines as derogatory information indicating that an individual “has been, or is, a user 

of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol dependent or 

as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  It is well-established that use of alcohol 

habitually to excess raises security concerns because “excessive alcohol consumption often leads 

to the exercise of questionable judgment or the failure to control impulses, and can raise 
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questions about an individual’s reliability and trustworthiness.”  Revised Adjudicative 

Guidelines for Determining Eligibility for Access to Classified Information (issued on December 

29, 2005 by the Assistant to the President for National Security Affairs, The White House) (the 

Adjudicative Guidelines), Guideline G, ¶ 21.  See also Personnel Security Hearing, Case No. 

TSO-0678 (2008). 2  In light of the DOE psychiatrist’s determination that the Individual was a 

user of alcohol habitually to excess, the LSO properly invoked Criterion J.  

 

IV. FINDINGS OF FACT AND ANALYSIS 

 

As mentioned above, the Individual did not dispute the facts giving rise to the Notification 

Letter.  Therefore, the only issue to be resolved at the hearing was whether the Individual has 

mitigated the security concerns arising from those facts.   

 

The Individual never believed that he had a problem with alcohol.  Tr. at 67.  He always put 

school and work first and believed his level of alcohol consumption was appropriate given “the 

level of work [he has] to do.”  Tr. at 68-69.  However, the Individual began to decrease his 

alcohol consumption following his June 2009 PSI, when he realized that the focus of the 

interview was his alcohol use and it could be of concern.  Tr. at 67, 76.  The Individual 

recognized that security clearance holders are held to higher standards and he realized that he 

had to decrease his alcohol consumption.  Tr. at 69.  After his interview with the DOE 

psychiatrist, the Individual cut back even further on his alcohol use.  Tr. at 68.  The Individual is 

a responsible employee and has never reported to work showing signs of having been drinking 

alcohol in excess.  Tr. at 25-27.   

 

The Individual’s last drink of any alcoholic beverage was on Valentine’s Day 2010, when he 

split a wine cooler with his girlfriend.  Tr. at 61.  He drank to intoxication on New Year’s Eve 

2009, when he had five or six drinks.  Id.  In the six or seven months prior to New Year’s Eve, 

the Individual consumed alcohol one or two times a month, drinking one or two drinks over the 

course of several hours on each occasion.  Tr. at 63-67.  The Individual has not had a problem 

cutting back on his alcohol intake and believes reducing his alcohol consumption has had a 

positive effect on his social life.  Tr. at 70.  In the past, alcohol was a large factor in his social 

life.  Now, having reduced his drinking in general and not having had any alcoholic beverage for 

about one month prior to the hearing, the Individual finds himself becoming more active and 

physically fit, and he is participating in other activities in which he is interested, such as rock-

climbing and attending art shows.  Tr. at 57, 70; see also Indiv. Ex. B.  He and his new girlfriend 

generally do not drink alcohol while spending time together.  Tr. at 79.   

 

The Individual believes he has matured “greatly” in the past two years.  Tr. at 75-76.  After 

transferring to his current university, he made friends within his academic department who 

“really put a lot of emphasis on their work, and … [he] want[s] to do the same.”  Tr. at 75.   The 

Individual would have decreased his alcohol consumption even had he not been subject to the 

June 2009 PSI and the current administrative proceeding.  Tr. at 76.  The Individual has been 

                                                 
2
 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 

in  the search engine located at http://www.oha.doe.gov/search.htm.   
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focusing on his school work and has been steadily improving his grades.  Tr. at 90; see also 

Indiv. Ex. A.  In addition, his current group of friends and the activities in which he participates 

do not focus as much on alcohol.  Tr. at 77.  The Individual does not have any current desire to 

drink alcohol.  Tr. at 77.  The Individual does not have any alcohol in his home.  Tr. at 17, 40.  In 

the six months prior to the hearing, the Individual frequently did not drink alcohol even if others 

around him were drinking.  Tr. at 18-19,  

 

The Individual did not participate in an alcohol education class, as recommended by the DOE 

psychiatrist, although he did consider it.  Tr. at 73.  The Individual researched the issue of 

alcohol abuse and looked into classes, but he did not feel he found any classes which fit the 

description given by the DOE psychiatrist in her report.  Id.  However, he researched information 

and alcohol abuse and binge drinking.  Id. The Individual learned about “the physical impacts of 

binge drinking … [and] the long-term and short-term health effects that it has.”  Tr. at 87.  The 

Individual stated, “I view myself as a pretty intelligent and understanding individual, and I kind 

of looked for my own answers … and I thought I had sufficiently gathered them.”  Tr. at 82.   

 

I found significant that the DOE psychiatrist, after listening to all of the hearing testimony, 

determined that the Individual was no longer a user of alcohol habitually to excess.  Tr. at 96-97.  

The DOE psychiatrist noted that the Individual’s past incidents with alcohol were not 

“egregious.”  Tr. at 94.  In addition, she noted that the Individual “drastically reduced his 

drinking” and he “really did not have a significant problem controlling his drinking.”  Tr. at 95.  

The DOE psychiatrist was also encouraged by the fact that the Individual told his friends that he 

could not drink to the same levels they did because his job had more stringent standards.  Tr. at 

94; see also Tr. at 17, 52 (testimony of friends).  She also believed that the fact that the 

Individual was developing close friendships and relationships that do not involve drinking was a 

positive factor.  Id.  Although, the DOE psychiatrist believed the Individual could still benefit 

from an alcohol awareness education class, she testified that the Individual had made several 

positive changes.  Tr. at 83-84, 95-96.  Therefore, based on the testimony at the hearing, the 

DOE psychiatrist opined that the Individual demonstrated adequate evidence of reformation from 

his use of alcohol habitually to excess.  Tr. at 97. 

 

After considering the hearing testimony and evaluating the record as a whole, I find that the 

security concerns raised by the Individual’s past use of habitual use of alcohol to excess have 

been mitigated.  The Individual has been steadily decreasing his alcohol consumption since June 

2009.  During that period, the Individual consumed alcohol to intoxication once, on New Year’s 

Eve 2009, and has demonstrated his ability to consume alcohol in moderation.  Based on these 

facts, I agree with the DOE psychiatrist that the Individual is demonstrating adequate evidence of 

reformation and is no longer a user of alcohol habitually to excess.             

 

 

V. CONCLUSION 
 

Upon consideration of the entire record in this case, I find that there was evidence that raised 

doubts regarding the Individual’s eligibility for a security clearance under Criterion J of the Part 

710 regulations.  I also find that the Individual has presented sufficient information to fully 

resolve those concerns.  Therefore, I conclude that granting the Individual access authorization 
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“would not endanger the common defense and security and would be clearly consistent with the 

national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE should grant the 

Individual access authorization.   

 

The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 

at 10 C.F.R. § 710.28. 

 

 

 

Diane DeMoura 

Hearing Officer  

Office of Hearings and Appeals  

 

Date: April 16, 2010 

 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                                                                                                       
                         May 28, 2010                             
 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: February 3, 2010 
 
Case Number:  TSO-0886 
 
 
This Decision concerns the eligibility of XXXXXXXXXX    
(hereinafter "the Individual") for access authorization.  The 
regulations governing the Individual's eligibility are set forth at 
10 C.F.R. Part 710, "Criteria and Procedures for Determining 
Eligibility for Access to Classified Matter or Special Nuclear 
Material."  This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the 
Individual’s suspended access authorization should be restored.  
For the reasons detailed below, I have concluded that the 
Individual’s access authorization should not be restored at this 
time.   
 

I. Background     
 
In August 2009, the Individual was arrested for Driving Under the 
Influence (DUI).  DOE Ex. 6.  The Individual reported the arrest to 
the Local Security Office (LSO).  Id.  In September 2009, the LSO 
conducted a Personnel Security Interview (PSI) of the Individual. 
DOE Ex. 5.  After the PSI, the LSO referred the Individual to a DOE 
consultant-psychiatrist (the DOE psychiatrist).   
 
In November 2009, the DOE psychiatrist evaluated the Individual and 
issued a report.  DOE Ex. 3.  During the psychiatric interview, the 
Individual described difficulties related to loneliness and 
separation, as well as periods of daily methamphetamine use in the 
1990s.  Id. at 4.  The Individual had been taking Prozac for 
depression for most of the past ten years.  Id. at 5.  Prior to the 
DUI arrest, the Individual was consuming a bottle of wine most 
nights of the week.  Id.  At the time of the interview, the 
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Individual had been abstinent for two weeks and was attending an 
early recovery program, as well as Alcoholic Anonymous (AA) 
meetings.  Id. at 4-5.  The DOE psychiatrist opined that the 
Individual fell just short of meeting the diagnostic criteria for 
alcohol abuse, see Diagnostic and Statistical Manual of the 
American Psychiatric Association, 4th edition, Text Revision (DSM-IV 
TR), but had been, by her own admission, drinking “habitually to 
excess.”  DOE Ex. 3 at 8.  The DOE psychiatrist further opined that 
the Individual was in the “very early stages of rehabilitation” and 
would need to maintain “absolute sobriety” and treatment for a year 
in order to establish adequate evidence of reformation and 
rehabilitation.  Id. at 10.  Finally, the DOE psychiatrist opined 
that the Individual met the diagnostic criteria for “Dysthymic 
Disorder,” but that the condition did not cause a defect in 
judgment and reliability.  Id. 
     
After the DOE psychiatrist’s evaluation, the LSO issued a 
Notification Letter to the Individual.  DOE Ex. 1.  The LSO 
suspended the Individual’s security clearance, citing derogatory 
information under 10 C.F.R. § 710.8(j) (Criterion J) (use of 
alcohol habitually to excess).  As support for the Criterion J 
concern, the LSO cited the Individual’s description of her 
drinking, the DUI, and the DOE psychiatrist’s report.  Id.   
 
The Individual requested a hearing before an Office of Hearings and 
Appeals (OHA) Hearing Officer.  DOE Ex. 2.  The OHA Director 
appointed me to serve as the Hearing Officer.  The Individual was 
represented by counsel.  Both parties submitted exhibits.  At the 
hearing, the Individual testified and presented three witnesses:  
her mother, her manager at work, and her therapist.  DOE Counsel 
presented one witness:  the DOE psychiatrist.         
 
        II. Governing Standards  
                                                                                                                                
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
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unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a).   
 

III. Findings of Fact and Analysis 
 

A. Whether the LSO Properly Invoked Criterion J 
 

Criterion J concerns problematic alcohol use, including the 
consumption of alcohol “habitually to excess.”  See 10 C.F.R.      
§ 710.8(j).  It is undisputed that the Individual has consumed 
alcohol habitually to excess.  Accordingly, the LSO properly 
invoked Criterion J.  See also Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued 
on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House (Adjudicative Guidelines)       
¶¶ 22(a) (“alcohol-related incidents” such as “driving while under 
the influence”); 22(c) (“habitual or binge consumption of alcohol 
to the point of impaired judgment, regardless of whether the 
individual is diagnosed as an alcohol abuser or alcohol 
dependent”). 
 
Because the LSO properly invoked Criterion J, the Individual has 
the obligation to resolve the Criterion J concern.  The Individual 
maintains that she has been sober since October 2009 and is 
participating in recovery activities.   
 
   B.  Whether the Individual has Resolved the Criterion J Concern 
 
The DOE does not have a set policy on what constitutes reformation 
or rehabilitation from problematic drinking, but instead makes a 
case-by-case determination based on the available evidence.  In 
making this determination, Hearing Officers properly give 
significant weight to the opinions of psychiatrists and other 
mental health professionals.  See, e.g., Personnel Security 
Hearing, TSO-0477 at (2007).1  
 
The Individual has demonstrated that she has not consumed alcohol 
since October 2009.  The Individual testified to that effect.  Tr. 
at 32.  The Individual reports ongoing sobriety to her therapist 
and the court and has had negative drug and alcohol tests.  Tr. at 

                                                 
1 1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on 
the OHA website located at http://www.oha.doe.gov.  The text of a cited decision 
may be accessed by entering the case number of the decision in the search engine 
at http://www.oha.doe.gov/search.htm. 
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67 (therapist); Ind. Ex. 1 (letter from therapist); Ind. Ex. 8 
(declaration to court).  The Individual’s mother, who lives near 
her and sees her several times a week, believes that her daughter 
has abstained from alcohol consumption.  Tr. at 9-10. 
 
The Individual has also demonstrated that she is actively 
participating in appropriate recovery activities.  In mid-October, 
the Individual enrolled in a recovery program, consisting of group 
therapy and individual counseling, augmented by AA attendance.  Tr. 
at 33-35 (the Individual); 56-57 (therapist).  The Individual 
regularly attends and actively participates in her recovery 
activities.  Id. at 15 (mother), 33-35 (the Individual), 58, 62-63 
(therapist), 80-81 (DOE Counsel) (stipulation of existence of 
documentary evidence showing attendance at 71 recovery program 
sessions and 32 AA meetings).  In addition, the Individual has 
expressed her commitment to sobriety and recovery activities to 
others.  Id. at 10 (mother), 77-79 (supervisor).  The DOE 
psychiatrist testified that the Individual’s treatment program is 
appropriate.  Tr. at 103, 110.   
 
The DOE psychiatrist continues to believe, however, that one year 
of sobriety and recovery activities are necessary to demonstrate 
adequate evidence of reformation and rehabilitation.  Tr. at 105-
09, 114-16.  The DOE psychiatrist testified to a statistically 
lower rate of relapse for individuals with a year of sobriety and 
recovery activities, and he cited the Individual’s situation – a 
history of methamphetamine abuse, her struggle with issues of 
loneliness and separation, and a lingering degree of social 
isolation – as indicating that her risk was not yet reduced to an 
acceptable level.  Id.  He opined that the Individual’s current 
risk of relapse was between medium and low.  Id. at 113.   Although 
the Individual’s therapist testified to the Individual’s sobriety 
and recovery activities, she declined to express an opinion on the 
risk of relapse.  Id. at 65-69.  Accordingly, the opinion of the 
DOE psychiatrist is uncontroverted.   
   
The DOE psychiatrist’s opinion is persuasive.  As an initial 
matter, I note that the Individual did not dispute the DOE 
psychiatrist’s discussion of her background; in fact, she testified 
that, in his report, the DOE psychiatrist “explained pretty much my 
life.”  Tr. at 84.  Moreover, the DOE psychiatrist testified 
knowledgeably and thoughtfully, and his opinion is consistent with 
OHA precedent that relies on expert medical opinion that one year 
is a general benchmark for establishing a low risk of relapse from 
problematic alcohol use.  See, e.g., Personnel Security Hearing, 
TSO-0619 at 7 (2008); Personnel Security Hearing, TSO-0477 at 15-16 
(2007).  One year of sobriety and recovery activities are 
particularly appropriate here where the Individual’s therapist 
views her as alcohol dependent.  Tr. at 56; see DSM-IV at 191-199 
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(one year required for “sustained” remission).  Because the 
Individual’s sobriety and recovery activities date from October 
2009 – less than a year – she has not yet demonstrated adequate 
evidence of reformation and rehabilitation and, therefore, has not 
resolved the Criterion J concern. 
 

IV. Conclusion  
 
The Individual has not resolved the Criterion J concern at this 
time.  For that reason, I cannot conclude that restoring the 
Individual’s suspended access authorization “would not endanger the 
common defense and security and would be clearly consistent with 
the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, the 
Individual’s suspended access authorization should not be restored 
at this time.  Any party may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
    
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 28, 2010  



1/  Decisions issued by the Office of Hearings and Appeals (OHA),

with names and other personal identifying information deleted, are

available on the OHA website located at http://www.oha.doe.gov.

The text of a cited decision may be accessed by entering the case

number of the decision in the search engine at

http://www.oha.doe.gov/search.htm.

2/  Access authorization is defined as “an administrative

determination that an individual is eligible for access to

classified matter or is eligible for access to, or control over,

special nuclear material.”  10 C.F.R. § 710.5(a).  Such

authorization will be referred to variously in this Decision as

access authorization or security clearance.

* The original of this document contains information which is

subject to withholding from disclosure  under 5 U.S.C. § 552. 

Such material has been deleted from this copy and replaced with

XXXXXX’s. 
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                       DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 17, 2010

Case Number: TSO-0887

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R. Part

710, entitled "Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material." 1/ 

As explained below, it is my decision that the individual should

not be granted an access authorization. 2/  

I.  BACKGROUND
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The individual has worked for a Department of Energy (DOE)

contractor since October 2007.  The individual’s employer requested

that he be granted an access authorization, and, in October 2007,

the individual submitted a Questionnaire for National Security

Positions (the 2007 QNSP) to the DOE.  An Office of Personnel

Management (OPM) investigator completed a background investigation

(BI) of the individual in January 2008.  Based on information that

the individual reported on his 2007 QNSP and information contained

in the BI, the Local Security Office (LSO) asked the individual to

respond to a series of interrogatories concerning his past use of

illegal drugs and his treatment for mental health issues, and the

individual submitted his Response to LSO Interrogatories in

February 2008.  The LSO then conducted a Personnel Security

Interview with the individual in May 2008 (the 2008 PSI).  LSO

Exhibit 6.  In addition, the individual was evaluated in July 2009

by a DOE-consultant psychologist (the DOE-consultant Psychologist),

who issued a Psychological Evaluation Report (the Report) setting

forth his conclusions and observations.  LSO Exhibit 7.  In

September 2009, the DOE-consultant psychologist also provided the

LSO with a letter clarifying certain findings in his Report.  LSO

Exhibit 8. 

In November 2009, the LSO issued a Notification Letter to the

individual, together with a statement setting forth the information

that it believes creates a substantial doubt about the individual’s

eligibility to hold a DOE security clearance.  On May 14, 2010, the

LSO issued an Amended Notification Letter for the purpose of

further identifying and elaborating upon this alleged derogatory

information.   

In Enclosure 1 of its Amended Notification Letter, the LSO first
identifies information indicating concerns under 10 C.F.R.

§ 710.8(f) (Criterion F) because the individual appears to have

deliberately misrepresented, falsified, or omitted significant

information concerning his medical history and past use of

marijuana in his official reports to the LSO.  The LSO finds that

the individual’s medical records indicate that a mental health

professional who treated the individual in 2004 (hereinafter “the

2004 counselor”), reported in his notes that the individual

currently was using alcohol and marijuana to deal with stress, and

that he had made a suicidal gesture by putting a knife to his

wrist.  Clinical notes from a family clinic where the individual



- 3 -

3/ The individual’s first marriage began in 2001 and ended in

2005.  His current marriage began in May 2006, and his second wife

testified in this proceeding.  

was treated in 2006 indicate that the individual’s second wife 3/

believed that he was anxious and hostile much of the time, and that

the individual admitted to road rage issues.  However, the

individual reported on his 2007 QNSP and his 2008 Response to LSO

Interrogatories that he only used marijuana on four occasions

between March 2000 and July 2001.  The LSO also finds that at a

2008 PSI, the individual denied using alcohol as a coping mechanism

in 2004, denied using any marijuana in 2004, denied making a

suicidal gesture in 2004, and denied having hostility or road rage

problems in 2006. 

The LSO next identifies concerns under 10 C.F.R. § 710.8(h)

(Criterion H).  The LSO notes that the individual was diagnosed by

a DOE-consultant Psychologist as suffering from an illness or

mental condition, i.e., Narcissistic Personality Disorder, which

causes, or may cause, a significant defect in the individual’s

judgment or reliability. 

Finally, the LSO alleges that the individual’s past conduct and

statements raise concerns about unusual conduct, and about his

judgment, honesty and reliability under 10 C.F.R. § 710.8(l)

(Criterion L).  Specifically, the LSO refers (i) to notes from the

individual’s 2004 counselor citing “conflicting marriage,

depression, anxiety, alcohol and marijuana to deal with stress”, and

an increased risk for suicide, and (ii) to notes from the 2006

family clinic medical indicating that the individual’s second wife

believed that he was anxious and hostile much of the time, and that

he was experiencing road rage.  The LSO also refers to the DOE-

consultant Psychologist’s 2009 report, which states that during his

evaluation, the individual denied any marijuana use in recent years,

and refused to acknowledge the accuracy of the prior medical reports

concerning his suicidal gesture, anxiety, hostility, and road rage.

Lastly, the LSO refers to the individual’s admission at his 2008 PSI

that in 2001 he lied by denying past marijuana use to the military

so that he would be allowed to join. 

The individual, who was represented by counsel, requested a hearing

(hereinafter “the Hearing”) to respond to the concerns raised in the

Notification Letter.  On February 18, 2010, the Office of Hearings

and Appeals Director appointed me the Hearing Officer in this case.

At the Hearing, I received testimony from six persons: the
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individual, his wife, his father-in-law, a co-worker/union officer,

a friend/co-worker, and the DOE-consultant Psychologist. 

II.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove the

defendant guilty beyond a reasonable doubt.  In this type of case,

we apply a different standard, which is designed to protect national

security interests.  A hearing is "for the purpose of affording the

individual an opportunity of supporting his eligibility for access

authorization."  10 C.F.R. § 710.21(b)(6).  The burden is on the

individual to come forward at the hearing with evidence to convince

the DOE that granting or restoring his access authorization "would

not endanger the common defense and security and would be clearly

consistent with the national interest."  10 C.F.R. § 710.27(d).

This standard reflects a presumption against granting or restoring

a security clearance.  See  Department of Navy v. Egan, 484 U.S.

518, 531 (1988) (the "clearly consistent with the interests of

national security test" for the granting of security clearances

indicates "that security determinations should err, if they must,

on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403

(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong

presumption against the issuance of a security clearance).  

III.  ANALYSIS OF TESTIMONY AND FINDINGS

A. Criterion F Concerns

False statements by an individual in the course of an official

inquiry regarding a determination of eligibility for DOE access

authorization raise serious issues of honesty, reliability, and

trustworthiness.  The DOE security program is based on trust, and

when a security clearance holder breaches that trust, it is

difficult to determine to what extent the individual can be trusted

again in the future.  See, e.g., Personnel Security Hearing (Case

No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE

¶ 83,030 (2000), aff’d, Office of Security Affairs, 2000.

As indicated above, the LSO finds that despite contemporaneous

medical records indicating the contrary, the individual reported to

the DOE in 2007 and 2008 that he had only used marijuana on four

occasions between March 2000 and July 2001, and that at his 2008

PSI, he specifically denied using any marijuana in 2004, denied

using alcohol as a coping mechanism in 2004, denied making a

suicidal gesture in 2004, and denied having hostility or road rage
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problems in 2006.  At his 2009 psychological evaluation, he repeated

these denials to the DOE-consultant Psychologist.  Report at 5.

At the Hearing, the individual admitted that he used marijuana

“about four times” in 2004 and the early part of 2005.  TR at 132.

He also admitted that he used marijuana “forty to fifty times”

during high school and on a regular basis from June until August

2001 (the summer following his high school graduation and prior to

his enlisting in the military).  TR at 131, 102-103.  He further

testified that he used the illegal drug “ecstasy” on two occasions

when he was in high school.  TR at 163.  The individual stated that

when he applied for a position with his current employer in 2007,

he did not accurately report his past marijuana or drug use out of

fear that he would not be employed.  Instead, he erroneously

reported as his only marijuana or drug use four instances of

marijuana use occurring before he enlisted in the military in August

2001.  He then continued to make these false statements to the LSO

when he applied for a security clearance.  TR at 131-133, 148-149.

The individual testified that his inaccurate statements about his

marijuana and drug use began in 2001, when a military recruiter

helped him to fill out his application for the military. The

individual answered “yes” when the military recruiter asked if he

had used marijuana.  TR at 149.  According to the individual, the

recruiter replied that the military really only wanted to know if

he had been charged with marijuana use, so the individual followed

his advice and wrote “no” to the question on his application

regarding drug use.  Id.  He stated that when he applied for his

current position, he also perceived that his prospective employer

was not interested in an accurate description of his past marijuana

use, but just wanted him to “give” a “number” on his past usage.

TR at 166.  He testified that he now understands that he cannot

allow other people to make decisions about the accuracy of his

responses to questions, and that he has a responsibility to be

truthful.  TR at 167.

The individual also testified that he was inaccurate when he stated

at his 2008 PSI and to the DOE-consultant Psychologist that in 2006

his wife did not believe that he was anxious and hostile.  He stated

that his wife was not with him in 2006 when he was interviewed at

the family clinic, and he “probably made the statement” that his

wife viewed him as anxious and hostile because he felt he was acting

anxious and upset over issues of joint custody with the child from

his first marriage.  TR at 155.  He stated that he did not report

at his 2006 family clinic interview that he had “road rage” issues

using those words, but that “I may have said something about being
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4/ The individual testified that it is possible that the 2004

counselor falsified his report because his mother once worked for

this counselor and then quit because she had “some conflict” with

him.  TR at 142.  I reject this assertion as completely

unsubstantiated.   

flustered to that effect and that would probably be written as road

rage or some kind of technical speak.”  TR at 118.

Despite the foregoing admissions, the individual continued to deny

that in the 2004 time frame he ever reported making a gesture of

putting a knife to his arm in the presence of his first wife.  He

testified that he did not recall any incident with a knife, that

such an incident “could not have happened”, and that he does not

know why the 2004 counselor made that notation.  TR at 165.    

The individual’s wife, his father-in-law, supervisor, the co-

worker/union officer, and the friend/co-worker all described the

individual as a moral and honest person.  However, I find that their

good opinion does not outweigh the individual’s extensive history

of falsifying, minimizing or omitting derogatory information to the

LSO.  On four occasions between October 2007 and July 2009, the

individual admittedly failed to provide the LSO and the DOE-

consultant Psychologist with accurate information concerning his

past use of illegal drugs and his mental health issues.  Nor am I

convinced that the individual’s testimony at the Hearing was

entirely truthful and accurate.  In particular, the individual

offered no convincing explanation or corroborative testimony to

support his assertion that there is no foundation for his 2004

counselor’s notation that the individual made a suicidal gesture

with a knife.  The notation that “[the individual] put a knife to

his wrist to get his wife’s attention” was written in the margin of

a Personal Distress Inventory and appears to have been written when

the 2004 counselor was personally reviewing or “validating” this

inventory with the individual.  There is a notation on the document

that the inventory was validated by the 2004 counselor on

January 29, 2004.  LSO Exhibit 10. 4/    Accordingly, I cannot

accept the individual’s unsupported assertion that he never made

this statement to his 2004 counselor.  I also am not convinced by

the individual’s assertion at the hearing that he only used

marijuana “about four times” in 2004 and early 2005.  In his 2007

report to the DOE, the 2004 counselor reported that in 2004 the

individual had used “alcohol and marijuana to deal with stress”.

LSO Exhibit 10.  This statement appears to imply regular rather than

occasional marijuana use in that time frame.
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As the foregoing indicates, the individual admits to an extensive

and recent history of failing to present derogatory information

accurately to the LSO.  I also am not convinced that the individual

was truthful in all of his testimony at the Hearing concerning his

medical history and past marijuana use.  As I stated to the

individual at the outset of the hearing, an affirmative finding

regarding eligibility for access authorization is possible only for

individuals who cooperate by providing full, frank and truthful

answers to the DOE’s relevant questions.  TR at 7.  Based on the

evidence discussed above, I find that the individual has not

mitigated the Criterion F security concerns. 

B. Criterion H Concerns: the Individual’s Current Mental Condition

and his Risk of Exercising Poor Judgment in the Future 

In his September 2009 letter to the LSO, the DOE-consultant

Psychologist found that the individual was credibly diagnosed with

Narcissistic Personality Disorder that substantively and negatively

affects his judgment or reliability.  The DOE-consultant

Psychologist wrote that he made this diagnosis based upon the

individual’s “lifelong and enduring pattern of “self-

aggrandizement”, “manipulation” and “self-interested behavior.”  LSO

Exhibit 8.  The DOE-consultant Psychologist further wrote that this

behavior has created an “objective history of dishonesty borne out

by [the individual’s] diverse and context-driven reports based on

the instrumental perception of his needs.”  Id.  In his Report, the

DOE-consultant Psychologist stated that the individual’s medical

history indicates that he presents himself differently in different

situations depending upon his agendas and expectations.  Report at

6, LSO Exhibit 9.  The DOE-consultant Psychologist finds that the

individual’s failure to realistically and maturely account for his

functioning across various contexts raises the concern that he lacks

self-responsibility and personal insight, and that his presentations

use “problematic externalization of responsibility at best, and

likely dissembling at worst” that fall short of the DOE’s

requirements for good judgment and reliability.  Id.   

The individual testified that the mental health problems that he

experienced from 2004 through 2007 were caused by stressful

situations, and that counseling and the stability that he now

experiences in his family and work lives have resolved these

problems.  TR at 138-141.  He testified that he was deployed in Iraq

in 2003, where he and his fellow soldiers lived in dangerous

conditions with limited food and water, operated truck convoys in

dangerous territory, and where he experienced a terrorist attack on

a military facility.  He stated that he returned from Iraq to a

deteriorating marriage relationship.  He testified that he believed
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that his wife was using illegal drugs and neglecting their infant

son.  He stated that in 2004, he separated from his wife and moved

to another city to enroll in school under the GI Bill, and continued

to hear things about his wife’s behavior while he was away at

school.  He stated that he sought counseling because he was angry

at his wife for cheating on him.  He stated that he never reported

making a suicidal gesture to the 2004 counselor, but that he did

report that he was having panic attacks.  TR at 105-112, 119, 142.

The individual further testified that when he met his second wife

in 2005, things started to improve.  He testified that he made a

decision to stop using marijuana when he moved in with her, because

he was seeking custody of his son and wanted to establish a good

environment. TR at 123-124.  He testified that in late 2005, he

entered the military reserves.  He stated that he wanted to remain

available to raise his son, so he secured a promise from the

reserves recruiter that he would be placed in a local garrison unit,

and would not be redeployed overseas.  When this assurance later

appeared to be in jeopardy, he went to see a family counselor in

2006.  The counselor evaluated him and reported that he was not fit

for combat due to Post Traumatic Stress Disorder (PTSD), but that

he could perform other duties.  He stated that at this counselor’s

recommendation, he began exercising to relieve his stress.  In late

2006, he experienced stress relating to unemployment, and went to

a family doctor who prescribed Lexapro and Zoloft, which the

individual found to be ineffective.  TR at 112-116.  

The individual testified that since he started his current job in

2007, his stress issues have been under control.  He stated that he

has a great job and family, is active in his church, and works with

a church youth group once a week.  The individual stated that he has

no intention of ever using illegal drugs in the future, and will

follow DOE directions concerning his conduct.  TR at 144-145.  

The individual’s wife testified that the individual has overcome the

stressful situations in his past, and currently is functioning well

in his marriage and in his employment.  She stated that she met the

individual in 2005, they were married in 2006, and that they now

have custody of his son from his first marriage.  She stated that,

in 2005, the individual experienced a lot of stress because of

custody disputes with his first wife and due to possible

redeployment by the military.  She stated that in 2006 when the

individual was diagnosed with PTSD, his behavior towards her was

“fine”, and that he did not drive in an overly aggressive manner.

TR at 81-82.  She stated that they have arguments where they both

raise their voices, but that the individual has no problem with

anger/hostility issues.  TR at 72.  She stated that he never lies
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5/  In response to the assertion of the individual’s counsel that

the individual does not meet five of nine criteria that would

qualify him for a diagnosis of narcissistic personality disorder

under the Diagnostic and Statistical Manual of Mental Disorder,

fourth edition, text revision (DSM-IV-TR), the DOE-consultant

Psychologist responded that while the DSM-IV-TR criteria were aimed

(continued...)

to her, and that he is reliable about paying their bills and in

sharing household duties.  She testified that the individual stopped

using marijuana when they moved in together in about 2005, and that

they do not keep any alcohol in their home.  TR at 65-94. 

The individual’s other witnesses provided positive testimony.  His

father-in-law testified that he has known the individual for five

years, sees him a couple times a week, and that his daughter has

reported no problems with the marriage.  He stated that he has keys

to the individual’s house, and does not believe that the individual

uses marijuana or abuses alcohol.  He stated that he has heard that

the individual’s ex-wife is in jail, and believes that the

individual is a good father to his child by his first wife, and his

child by his second wife.  He stated that despite the stress of

having a two-year-old, he has never seen the individual lose his

temper with his children.  TR at 52-64.  As for the individual’s

behavior in the work environment, a co-worker/union officer

testified that since the individual entered his current employment

in 2007, he has behaved appropriately in the workplace, is regarded

as honest and reliable, and has demonstrated empathy for those in

need.  TR at 12-27.  Finally, a friend/co-worker testified that he

sees little of the individual in the workplace, but that the

individual is an honest and reliable friend, who does not drink to

excess or use drugs, and helps his friends with yard work.  TR

at 28-51.

After listening to the testimony of the individual and his

witnesses, the DOE-consultant Psychologist testified concerning his

diagnosis.  He testified that he  diagnosed the individual with

narcissistic personality disorder based on the individual’s

responses to the Minnesota Multiphasic Personality Inventory - 2

(MMPI-2), and his discussion with the individual, and that he

believes that this disorder is the predicate condition that causes

the individual to consistently lie and to consistently misrepresent

himself.  TR at 177.  He stated that the individual has an

underlying predicate narcissistic personality disorder that is not

the more flamboyant and aggressive type but the type that is more

passive and conforming. 5/    He stated that the individual’s
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5/(...continued)

at the more grandiose form of narcissism, the individual does

exhibit five or more elements supporting this diagnosis, including

of elements of self-importance and a need for excessive admiration.

TR at 186-195.

witnesses accurately described their positive experiences with the

individual, but that the individual’s empathy is in the service of

maintaining his self-esteem, and that he has demonstrated through

the security clearance process an egregious lack of judgment and

reliability.  The DOE-consultant Psychologist testified that it was

arrogant for the individual to continue to prevaricate with the LSO

on multiple occasions.  TR at 178-180.  In addition, he stated that

the individual appears to have prevaricated in 2006 by greatly

exaggerating his anger/hostility issues to his family clinic doctor

in order to get a medical diagnosis of PTSD that would keep him from

being redeployed by the military.  TR at 183, 199.  In this regard,

he stated that it was “stunning” that the individual’s wife

testified that the individual did not have hostility problems in

2006 when the individual was diagnosed with PTSD.  TR at 183. 

The DOE-consultant Psychologist commented on the individual’s

testimony at the Hearing.  The DOE-consultant Psychologist stated

that it took “extraordinary effort” to get the individual to provide

information concerning his marijuana and drug use at the Hearing,

and, therefore, the DOE-consultant Psychologist is not convinced

that the individual has changed his approach and will use good

judgment and candor in the future.  TR at 199.  He stated that there

is plenty of hope for this individual to change his outlook if he

works with a psychologist who understands that the individual has

basic self-esteem problems that are being met in fairly maladaptive

ways.  TR at 200.  He also noted that the individual’s current

family life and church participation are likely to assist in his

gaining emotional maturity over time.  TR at 183.

In the administrative review process, it is the Hearing Officer who

has the responsibility for forming an opinion as to whether an

individual has been properly diagnosed with a mental condition. See

10 C.F.R.§ 710.27.  Hearing Officers properly give deference to the

expert opinions of psychologists and other mental health

professionals regarding these diagnoses. See, e.g., Personnel

Security Hearing, Case No. TSO-0401 (2006).  In cases like this one,

where the individual disagrees with  a mental illness diagnosis made

by a DOE-consultant psychologist or psychiatrist, the DOE Hearing

Officer must make a determination based on the available evidence.
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In this instance, I find that the record provides support for the

DOE-consultant Psychologist’s position that the individual suffers

from a narcissistic personality disorder that continues to impair

his judgment and reliability.  As an initial matter, I note that

there is no expert medical testimony disagreeing with this

diagnosis.  Moreover, I find that this diagnosis is supported both

by the individual’s efforts in 2006 to manipulate a mental health

evaluation to be diagnosed with PTSD in order to avoid a military

reserves deployment, and by his multiple false statements to the LSO

concerning his use of marijuana.  I agree with the DOE-consultant

Psychologist that the individual’s positive family situation and

social environment should promote his emotional maturity.  However,

due to the recency of his false statements to the LSO and to the

DOE-consultant Psychologist, I do not find that such maturity in

judgment has been achieved.  In addition, as I noted above, I am not

convinced that the individual was being truthful when he denied at

the Hearing that he told his 2004 counselor that he had made a

suicidal gesture, or when he asserted that he only used marijuana

about four times in the 2004-2005 period.  Accordingly, I accept the

DOE-consultant Psychologist’s conclusion that there is insufficient

evidence that the individual’s narcissistic personality disorder is

in remission.  I therefore conclude that the individual has not

resolved the LSO’s Criterion H concerns.

C.  Criterion L Concerns

As indicated above, the LSO finds that the individual’s failure to

acknowledge the accuracy of information in his medical records, and

his admitted lies to the military and to the LSO regarding his past

use of marijuana raise concerns about his honesty and reliability

under Criterion L.  As discussed above, I find that on multiple

occasions, the individual made false statements to the LSO

concerning his past marijuana use and the information in his past

mental health evaluations.  In addition, I accept the DOE-consultant

Psychologist’s opinion that the individual has a psychological

condition that will continue to impair his judgment and

trustworthiness until he has achieved the personal insights that are

necessary for its remission.  Accordingly, I find that the

individual has not yet shown that his previous instances of

dishonesty and poor judgment have a low probability of recurrence.

See Adjudicative Guidelines for Determining Eligibility for Access

to Classified Information, Guideline E, Paragraphs 17(c) and (d) at

http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf

(December 29, 2005)(mitigation where low probability of recurrence).

I therefore find that the individual has not mitigated the LSO’s

Criterion L concerns.
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IV.  CONCLUSION

For the reasons set forth above, I find that the individual (i) has

deliberately falsified information that he provided to the LSO

concerning his past drug use, raising a concern under Criterion F,

(ii) suffers from Narcissistic Personality Disorder raising a

concern under Criterion H, and (iii) engaged in behavior and made

statements that have raised concerns under Criterion L.  Further,

I find that this derogatory information under Criteria F, H and L

has not yet been mitigated by sufficient evidence of rehabilitation

and personal insight.  Accordingly, after considering all of the

relevant information, favorable and unfavorable, in a comprehensive

and common-sense manner, I conclude that the individual has not

demonstrated that granting him an access authorization would not

endanger the common defense and would be clearly consistent with the

national interest.  It is therefore my conclusion that the

individual should not be granted an access authorization.  The

individual or the DOE may seek review of this Decision by an Appeal

Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: July 16, 2010
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  February 16, 2010 
 
Case Number:  TSO-0888 
 
This decision concerns the eligibility of XXXXX XXXX (“the Individual”) for a Department of 
Energy (DOE) access authorization.1 This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the Individual’s suspended access 
authorization should be restored.  For the reasons detailed below, I find that the Individual’s 
access authorization should not be restored at this time.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor in a position that requires him to hold an access 
authorization.  A DOE local security office (“LSO”) obtained information from a September 
2009 Incident Report and during an October 2009 Personnel Security Interview (PSI) regarding 
the Individual’s pattern of alcohol consumption and alcohol-related legal incidents that created a 
substantial doubt regarding his eligibility for access authorization. DOE Ex. 14, 23.  After the 
PSI, the LSO referred the Individual to a DOE consultant-psychologist (“DOE psychologist”) for 
an evaluation.  The DOE psychologist prepared a report describing his evaluation of the 
Individual, and his resulting diagnosis, and presented the report to the LSO.  DOE Ex. 6.  After 
reviewing the DOE psychologist’s report and the Individual’s personnel security file, the LSO 
concluded that the derogatory information casting doubt on the Individual’s eligibility for access 
authorization remained unresolved.  The LSO informed the Individual of its conclusion in a 
Notification Letter that set forth the DOE’s security concerns and the reasons for those concerns.  
See Notification Letter, January 12, 2010.  The Notification Letter also informed the Individual 
that he was entitled to a hearing before a Hearing Officer in order to resolve the security 
concerns.  Id.      
 
The Individual requested a hearing on this matter.  See Individual’s Letter, January 29, 2010.  
The LSO forwarded his request to the Office of Hearings and Appeals, and I was appointed the 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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Hearing Officer.  At the hearing, the DOE counsel introduced 25 exhibits into the record and 
presented the testimony of one witness, the DOE psychologist.  The Individual tendered four 
exhibits and presented his own testimony, as well as the testimony of his wife, his daughter, his 
Alcoholics Anonymous (AA) sponsor, his former and current supervisors, a co-worker and his 
treating psychologist.  See Transcript of Hearing, Case No. TSO-0888 (hereinafter cited as 
“Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  An individual is eligible for access authorization if such 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
Under Part 710, the DOE may suspend an individual’s access authorization where “information 
is received that raises a question concerning an individual’s continued access authorization 
eligibility.”  10 C.F.R. § 710.10(a).  Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern is raised, 
the individual has the burden to bring forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).   
 
III. DEROGATORY INFORMATION AND ASSOCIATED SECURITY CONCERNS 
 
A. The Individual’s Use of Alcohol and His Alcohol-Related Legal Incidents 
 
The facts in this case are essentially undisputed.  The following information has been obtained 
from the DOE psychologist’s report.  DOE Ex. 12.  The Individual is 60 years old.  DOE Ex. 12 
at 1.  He first began consuming alcohol when he was 18 years old and in the military.  Id. at 2.   
While in the military, the Individual typically consumed a six-pack of beer per week.  Id.  
Following his military discharge, from ages 23 to 25, the Individual’s alcohol consumption 
decreased and he typically drank two or three beers over a three-hour period once per week.  Id.  
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During this period, at age 24, the Individual was arrested for Public Intoxication following a 
verbal altercation with a police officer in a bar.  Id.       
 
Over the next several years, when he was between the ages of 25 and 32, the Individual typically 
consumed two to four beers over one or two hours once per week.  Id.  His alcohol consumption 
increased over time.  Since approximately age 35, the Individual typically consumed one or two 
six-packs of beer about three weekends per month.  Id.  In January 1998, the Individual was 
arrested for Aggravated Driving While Intoxicated (ADWI), with a breath alcohol content 
(BAC) of 0.16.  Id.  The Individual admitted that he had been at a party at his mother’s home and 
had consumed at least six to eight beers over the course of the evening.  Id.  In September 2001, 
the Individual was issued a citation for Drinking in Public after he was stopped by a police 
officer while walking from his parked vehicle to a local racetrack with an open container of beer.  
Id. at 3.           
 
Until September 2009, the Individual typically stopped at a bar on his way home from work on 
Friday evenings and consumed two to four beers.  He then often consumed an additional two to 
three beers at home.  Id. at 2-3.  In September 2009, however, the Individual was again arrested 
for ADWI.  Id. at 3.  The Individual consumed approximately 10 or 11 beers between 4:30 p.m. 
and 12:30 a.m.  Id.  A police officer stopped the Individual after he noticed that the Individual 
was speeding and driving without headlights.  The officer suspected the Individual had been 
drinking and administered field sobriety tests, which the Individual failed.  Id.  The Individual 
was transported to the local police station where he was administered two breathalyzer tests.  His 
BAC registered at 0.16 and 0.17 on the tests.  Id.   
     
The LSO referred the Individual to the DOE psychologist for an evaluation in November 2009.  
Id. at 8.  Following the evaluation, the DOE psychologist concluded that the Individual met the 
diagnostic criteria for Alcohol Abuse, as set forth in the American Psychiatric Association, 
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision (2000) 
(DSM-IV-TR).  Id. at 6.  The DOE psychologist further determined that the Individual did not 
demonstrate adequate evidence of rehabilitation or reformation from his diagnosis of Alcohol 
Abuse.  Id. at 7.  In order to demonstrate adequate evidence of rehabilitation or reformation, the 
DOE psychologist recommended that the Individual maintain at least 12 months of abstinence 
from alcohol, attend weekly therapy sessions with a counselor or addictions group for a 12-
month period, continue meeting with the site psychologist at his place of employment to monitor 
his progress, and be subject to random blood alcohol concentration tests for a 12-month period.  
Id.    
 
B. The Notification Letter and DOE’s Security Concerns  
 
As stated above, the Notification Letter included a statement of derogatory information that 
created a substantial doubt as to the Individual’s eligibility to hold a security clearance.  This 
information, most of which is set forth above, raises security concerns under paragraphs (h), (j) 
and (l) of the criteria for eligibility for access to classified matter or special nuclear material set 
forth at 10 C.F.R. § 710.8.   
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Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 10 
C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the Individual has “been, or is, a 
user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  It 
is well-established that use of excessive use of alcohol raises security concerns because 
“excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  
See also Personnel Security Hearing, Case No. TSO-0678 (2008).2  In light of the DOE 
psychologist’s determination that the Individual meets the diagnostic criteria for Alcohol Abuse, 
as well as his September 2009 arrest for Aggravated Driving While Intoxicated, the LSO 
properly invoked Criteria H and J.  
 
Criterion L concerns refer to conduct tending to show that the Individual is “not honest, reliable, 
or trustworthy, or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l).  It is well-established that criminal 
conduct raises doubts as to an individual’s honesty, reliability and trustworthiness, and raises 
security concerns under Criterion L.  See Adjudicative Guidelines, Guideline J, ¶ 30 (“Criminal 
activity creates doubt about a person’s judgment, reliability, and trustworthiness.  By its very 
nature, it calls into question a person’s ability or willingness to comply with laws, rules and 
regulations.”); see also Personnel Security Hearing, Case No. TSO-0507 (2007).  Based on the 
evidence in the record regarding the Individual’s pattern of alcohol-related arrests, the LSO had 
ample grounds to invoke Criterion L. 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
As mentioned above, the Individual did not dispute the facts giving rise to the Notification 
Letter.  The only issue to be resolved at the hearing was whether the Individual had mitigated the 
security concerns arising from those facts.   
 
A. Criteria H and J – The Individual’s Use of Alcohol  
 
The Individual has never had any periods of total abstinence from alcohol, although he reduced 
his alcohol consumption for a period of time after his 1998 arrest for ADWI.  Tr. at 132.  After 
his recent arrest for ADWI in September 2009, the Individual realized the negative effects of 
alcohol on his judgment.  Tr. at 133-34.  Each of the Individual’s witnesses stated that the 
Individual was very remorseful and embarrassed following his recent ADWI arrest.   Tr. at 49, 

                                                 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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65, 91, 102.  The Individual has come to understand that he cannot drink alcohol anymore.  He 
does not trust himself to drink moderately in the future and he has committed to remaining 
abstinent from alcohol for life.  Tr. at 133.  The Individual has been abstinent from alcohol for 
seven months as of the date of the hearing, having last consumed alcohol on the night of his 
September 2009 ADWI arrest.   Tr. at 44, 119, 124.    
 
In addition to developing greater insight into how alcohol affects him, the Individual has 
engaged in treatment for his Alcohol Abuse since his September 2009 ADWI arrest.  Tr. at 59, 
105, 115, 138.  He attends weekly sessions with a substance abuse counselor and regularly 
attends AA meetings.  Tr. at 21-22,   He recently acquired an AA sponsor and is working the 
program’s 12 steps.  Tr. at 73, 75-76.  The Individual’s counselor and AA sponsor believe the 
Individual to be very engaged in his treatment and happy with the changes in his life.  Tr. at 15, 
78-79.  The Individual no longer frequents bars after work and does not have any alcohol in his 
home.  Tr. at 53, 111. The Individual’s wife and daughter, who live with the Individual, have 
also noticed positive changes in the Individual since he stopped drinking alcohol and engaged in 
his treatment program.  They find him to be happier and more attentive to his family.  Tr. at 53, 
116.  He has not had any difficulty abstaining from alcohol.  Tr. at 58, 144.  
 
The DOE psychologist, after listening to all of the hearing testimony, found that the Individual 
was doing well in AA.  He was particularly impressed with the Individual’s AA sponsor  Tr. at  
172.  The DOE psychologist had concerns, however, regarding the competence and experience 
of Individual’s counselor, calling that component of the Individual’s treatment plan the “weakest 
point,” noting that the counselor did not know that the Individual had an AA sponsor, whether 
the Individual was working on the AA program’s steps, or even risk factors and recidivism rates.  
Tr. at 171-73.   Nonetheless, the DOE psychologist was impressed with the Individual’s overall 
progress and believed that the Individual was very sincere in his desire to remain abstinent from 
alcohol in the future.  Despite this, the DOE psychologist found that the Individual still did not 
demonstrate adequate evidence of rehabilitation or reformation from his diagnosis of Alcohol 
Abuse.  Tr. at 175.  The DOE psychologist believed that seven months of abstinence was 
insufficient time to demonstrate rehabilitation.  Id.  He further opined that the Individual still 
posed a moderate risk of relapse at the time of the hearing, adding that relapse is very common in 
alcohol abuse cases.  Tr. at 176, 178.  Consequently, the DOE psychologist reiterated his 
recommendation that the Individual must maintain at least 12 months of abstinence from alcohol 
and continue with his treatment program in order to demonstrate adequate evidence of 
rehabilitation or reformation.  Tr. at 175.   
 
After considering the hearing testimony and evaluating the record as a whole, I find that the 
Individual has not mitigated the security concerns raised by his alcohol use.  My conclusion is 
based on the Individual’s history of alcohol use over many years and his alcohol-related arrests 
and citations, the DOE psychologist’s diagnosis of alcohol abuse, and the Individual’s short 
periods of abstinence from alcohol and involvement in the AA program and counseling.  The 
DOE psychologist testified that the Individual’s current risk of relapse remains at a moderate 
level.  In my view, that risk is unacceptably high.  The Individual has made progress in 
addressing his alcohol problem, including developing greater insight into the effects of alcohol 
on his judgment, attending counseling sessions and AA meetings, and maintaining a seven-
month period of abstinence from alcohol.  However, he still has a long way to go in his recovery.  



 - 6 -

Based on this information, I cannot find that the demonstrated period of abstinence and treatment 
is sufficient to mitigate the security concerns in this case.  In that regard, I agree with the 
psychologist’s testimony that this period of abstinence and treatment is not yet sufficient to show 
adequate rehabilitation or reformation.     
 
B. Criterion L – The Individual’s Alcohol-Related Arrests and Citations  
 
Each of the arrests and citations listed in the Notification Letter under Criterion L are alcohol-
related and, therefore, tied to the concerns regarding the Individual’s alcohol use listed above 
under Criteria H and J.  Because I have found that the Individual has not mitigated the Criteria H 
and J concerns pertaining to his alcohol abuse, I cannot conclude that he has mitigated the 
Criterion L concerns.  Once the Individual resolves the security concerns raised by his use of 
alcohol, the Criterion L concerns will also be mitigated.   
 
V. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H, J, and L of 
the Part 710 regulations.  I also find that the Individual has not presented sufficient information 
to fully resolve those concerns.  Therefore, I cannot conclude that restoring the Individual’s 
suspended access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find 
that the DOE should not restore the Individual’s access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: May 27, 2010 
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 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   February 17, 2010 
 
Case Number:   TSO-0889 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the DOE should not 
restore individual’s security clearance.2   
 
I.  BACKGROUND 
 
The individual has worked for a Department of Energy (DOE) contractor since April 2008. 
Exhibit 6. On a May 27, 2008, Questionnaire for National Security Positions (QNSP), id., and in 
a July 9, 2008, response to a Letter of Interrogatory from a Local Security Office (LSO), Exhibit 
8,  the individual provided discrepant information regarding his past use of marijuana and a prior 

                                                 
1An access authorization is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will 
be referred to in this Decision as access authorization or a security clearance. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA 
website located at http://www.oha.doe.gov. The text of a cited decision may be accessed by 
entering the case number of the decision in the search engine located at 
http://www.oha.doe.gov/search.htm.  



 

 

arrest.  The LSO therefore summoned the individual for an interview with a personnel security 
specialist on October 23, 2008. Exhibit 7.  In a January 25, 2010, letter, the LSO informed the 
individual that derogatory information existed that cast into doubt his eligibility for access 
authorization.  Exhibit 2. The letter set forth the DOE’s security concerns and the reasons for 
those concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification 
Letter also informed the individual that he was entitled to a hearing before a Hearing Officer in 
order to resolve the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced nine exhibits into the record of this  
proceeding. The individual introduced six exhibits and presented the testimony of eight 
witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       
CONCERNS 
 
A. The Individual’s Failure to Disclose Past Involvement with Illegal Drugs 
 
The following information, which is not in dispute, was obtained from the Hearing Transcript 
(Tr.), security questionnaires the individual completed in November 2001 and May 2008, his 
responses to a July 2008 Letter of Interrogatory (LOI), and the transcript of the individual’s 
November 2008 PSI. 
 
The individual used marijuana on a regular basis from 1999 until mid- to late-2001.  Tr. at 93.  In 
May 1999, when the individual was sixteen, he was arrested and charged with possession of 
marijuana.  Id. at 90, 120; Exhibit 6 at 1; Exhibit 7 at 14; Exhibit 8 at 4.  In November 2001, at 
age nineteen, the individual completed an Electronic Personnel Security Questionnaire (EPSQ), 
while in the process of enlisting in the U.S. military.  Exhibit 9.  On this questionnaire, the 
individual answered no to the following questions: 
 

“Have you ever been charged with or convicted of any offense(s) related to 
alcohol or drugs?” 
 
“Since the age of 16, or in the last 7 years, whichever is shorter, have you illegally 
used any controlled substance, for example, marijuana, . . . .” 

 
Id. at 7.  In May 2008, while applying for a DOE security clearance, the individual, then 25 years 
old, completed an Electronic Questionnaire for Investigative Processing (e-QIP), in which he 
answered no to the same two questions.  Exhibit 6 at 24-25. 
 
The LSO sent a Letter of Interrogatory (LOI) to the individual in July 2008, informing the 
individual that “it was reported that you were arrested in May 1999 for Violation of Controlled 
Substance Act.” Exhibit 8 at 3.  The LOI asked the individual a number of questions regarding 
the 1999 arrest and his past use of marijuana, including whether he had “bought, sold, trafficked, 
or been otherwise involved in the distribution of illegal drugs?  If so, please explain as to 
quantities, value, where and when.”  Id. at 2.  The individual answered, “Yes, purchased $20 bag 
of marijuana.”  Id.   
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At his October 2008 PSI, however, when asked how often he purchased marijuana, he replied 
that every week he had some of his own.  Exhibit 7 at 7.  Later in the PSI, when asked about his 
discrepant response on the LOI, he again acknowledged that he purchased marijuana on a 
“regular basis,” and that he “may have miswrote [sic] what I was . . . saying there [on the LOI].  
I, I don’t know.” Id. at 14.  In addition, the individual stated that he did not report his use of 
marijuana on either the 2001 EPSQ or 2008 e-QIP because “I want the job here.  I didn’t want 
anything . . . that was a potential bar to getting hired to come in.  Uh, in hindsight, that was a 
very bad idea, . . . .”  Exhibit 7 at 14. 
 
 
B. The Notification Letter 
 
The information set forth in the preceding section is cited in the Notification Letter, as it creates 
a substantial doubt as to the individual’s eligibility to hold a clearance. Exhibit 2.  This 
information pertains to paragraphs (f) and (l) of the criteria for eligibility for access to classified 
matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Under criterion (f), information 
is derogatory if it indicates that the individual has “[d]eliberately misrepresented, falsified, or 
omitted significant information from a Personnel Security Questionnaire, a Questionnaire for 
Sensitive (or National Security) Positions, a personnel qualifications statement, a personnel 
security interview, written or oral statements made in response to official inquiry on a matter that 
is relevant to a determination regarding eligibility for DOE access authorization, or proceedings 
conducted pursuant to §710.20 through §710.31.” 10 C.F.R. § 710.8(f).  Criterion (l) defines as 
derogatory information indicating that the individual has “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.” 10 C.F.R. § 710.8(l). 
 
As support for these criteria, the letter cites the individual’s answers to the November 2001 
EPSQ, May 2008 e-QIP, and July 2008 LOI, and his statements in the October 2008 PSI, as 
described in the preceding section of this decision.  Id. 
 
C. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of criteria (f) and (l), and 
raises significant security concerns.  An individual’s failure to provide truthful and candid 
answers during the security clearance process raises serious questions about his reliability, 
trustworthiness, and ability to protect classified information.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, The White House 
(December 19, 2005) (Adjudicative Guidelines), Guideline E. 
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the 
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relevant facts and circumstances, and make a “common-sense judgment . . . after consideration 
of all relevant information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, 
favorable and unfavorable, that has a bearing on the question of whether restoring the 
individual’s security clearance would compromise national security concerns. Specifically, the 
regulations compel me to consider the nature, extent, and seriousness of the individual’s conduct; 
the circumstances surrounding the conduct; the frequency and recency of the conduct; the age 
and maturity of the individual at the time of the conduct; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the likelihood of 
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. 
§ 710.7(c).  
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security 
concerns, the burden is on the individual to produce evidence sufficient to convince the DOE that 
granting or restoring access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel 
Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited therein. 
The regulations further instruct me to resolve any doubts concerning the individual’s eligibility 
for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
In the present case, the individual does not deny any of the facts alleged above, Tr. at 11, and 
acknowledged at the hearing that he “definitely made the wrong choice then and now and I 
recognize that.”  Id. at 126-27.  He offered testimony and written character references by those 
who know him, attesting to his trustworthiness and reliability, at work and in his personal life.  
Id. at 13-85; Exhibit A through E.  The individual contends that the circumstances in his case are 
“unique and don't cast doubt on my reliability, trustworthiness and good judgment.”  Id. at 11.  
After considering the arguments and evidence presented by the individual, I disagree and find the 
security concerns in this case remain unresolved.   
 
First, the individual testified that a military recruiter advised him to answer “no” to the two 
questions on the November 2001 EPSQ discussed above, regarding past drug- or alcohol-related 
offenses and his past use of marijuana.  Id. at 12.  He stated that he was very open with the 
recruiter about his past drug use and his arrest.  Id. at 96-97.  But the recruiter, according to the 
individual, told him to “deny everything.”  Id. at 97.  The individual stated that the recruiter 
appeared to perform a computer search for his arrest record and told him that they “don't have 
any record of it, as far as we know, it didn't happen. So don't ever bring it up again.”  Id.  The 
individual’s wife testified at the hearing that she was with the individual at the recruiter’s office, 
and confirmed the individual’s account.  Id. at 14-15. 
 
On its face, it is not entirely incredible that a military recruiter would tell a potential recruit to lie 
in this fashion. I do not, however, understand why, if this incident occurred, the individual did 
not raise it at his October 2008 PSI, when he was directly confronted with the relevant answers 
he gave on both his November 2001 EPSQ and his May 2008 e-QIP.  Exhibit 7 at 14-15.  When I 
put this question to the individual at the hearing, he stated that when he was asked at the October 
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2008 PSI about the November 2001 EPSQ, he “didn't understand that they were using 
documentation from my enlistment.”  Id. at 123.  
 
I find this difficult to believe.  I note the individual testified that, when he completed the May 
2008 e-QIP just five months earlier, he consciously relied on the advice his recruiter gave him 
when he was enlisting in November 2001.  “[U]p to that point I had been told by the recruiter, 
and I viewed him as a representative of the United States Government, and he told me don't ever 
bring this up again, we don't have any record of it, it does not exist. And rightly or wrongly, I 
continued with that same path.”  Id. at 100, 123.  If, in fact, the individual relied on the advice 
the recruiter gave him in 2001 when he completed the May 2008 e-QIP, it makes no sense that 
the individual would not have mentioned this when asked about the e-QIP in his PSI five months 
later, in October 2008.   
 
When I pointed this out to the individual, he offered no explanation beyond that he “was 
extremely nervous [in the PSI] and I was not answering questions very well. . . .  At the time of 
the interview I was not prepared for it, I was very nervous and I just didn't give good answers in 
my interview.”  Id. at 123-24.  Yet the individual was specifically asked three months earlier in a 
July 2008 LOI, as noted above, why he did not list his 1999 arrest on the May 2008 e-QIP.  So it 
should not have surprised the individual at the October 2008 PSI when he was asked again about 
the e-QIP.  The fact that the individual did not mention the military recruiter in either the LOI or 
the PSI makes his account, in my opinion, less credible. 
 
Assuming that the individual was advised by a military recruiter to omit information from his 
2001 EPSQ, this would mitigate in part the concern raised by the individual’s responses to that 
questionnaire, Adjudicative Guidelines, Guideline E, paragraph 17(b) (security concern “could” 
be mitigate where the “omission, or concealment was caused or significantly contributed to by 
improper or inadequate advice of authorized personnel or legal counsel advising or instructing 
the individual specifically concerning the security clearance process”).  In any event, this 
concern is also mitigated to a substantial degree by the passage of almost nine years, and the fact 
that the individual was nineteen years old when he completed the 2001 EPSQ.  10 C.F.R. § 
710.7(c) (requiring consideration of both “recency of the conduct” and “the age and maturity of 
the individual at the time of the conduct”).  
 
More troubling, however, are the individual’s responses to the May 2008 e-QIP and July 2008 
LOI,  and his statements in the October 2008 PSI.  In 2008, the individual was older (25 to 26 
years old), and this conduct is much more recent.  In three separate settings that year, the 
individual provided obviously false information, first on the e-QIP as to his past use of 
marijuana, second on the LOI about his purchase of the drug, and third in the PSI regarding why 
he provided a false answer on the LOI. 
 
When asked at the hearing why he did not report his use of marijuana on the May 2008 e-QIP, 
the individual initially stated that his “last drug use had been in 2001 and was filling the form out 
in 2008 so I felt that was seven years and the correct answer was no.”  Id. at 101.  But the 
individual’s wife testified that the individual stopped smoking marijuana around the time of their 
engagement, in the “late fall” of 2001, clearly less than 7 years before May 2008.  Id. at 19.  The 
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individual ultimately admitted at the hearing that the honest answer to the question on the e-QIP 
“would have been yes, in the last seven years I had,” but still claimed that at “the time that I 
filled out the questionnaire I honestly thought the answer was no.”  Id. at 125.  Undermining the 
credibility of this statement is the fact that, as was the case with his account of the military 
recruiter, the individual’s explanation at the hearing is at odds with his statements in the October 
2008 PSI, noted above, where he volunteered that he omitted the information because he 
“want[ed]  the job,” and did not want anything “that was a potential bar to getting hired to come 
in.” Exhibit 7 at 14. 
 
As for his failure to report his 1999 drug offense on the May 2008 e-QIP, the individual 
contended that he was led to believe he was never charged with an offense, though he does not 
now deny that he was.  Id. at 90, 120.  He explained that he was arrested after an officer found 
him in his car, with friends, in possession of marijuana.   According to his testimony, he was held 
at the scene of his arrest until his mother came to take him home.  Id. at 91.  The individual’s 
mother testified at the hearing and verified this account.  She stated that the police impounded 
the car the individual was driving, and that she received a letter informing her that she would 
need to come to the sheriff’s department to provide a statement in order to get her car back.  Id. 
at 21.  The mother testified that she went to the sheriff’s department with her son and spoke to a 
lieutenant, who, after discussing the matter with both of them, stated that “what we are going to 
do is we are just going to wipe this off, you are a minor, it is not going to show up on your 
record.”  Id. at 22-23.  And yet, the individual ultimately conceded at the hearing that, at the time 
he completed the 2008 e-QIP, he did not think he was answering truthfully the question 
regarding prior drug-related charges.  “If I had been trying to think of a way to answer it 
truthfully and still say no, I probably could have convinced myself that but at the time that I 
answered it, I didn't think I was answering it truthfully.”  Id. at 101. 
 
Finally, the individual offers nothing that would mitigate his false answer on the July 2008 LOI 
regarding his purchase of marijuana, nor the fact that he made a false statement in the October 
2008 PSI in an attempt to explain his earlier falsehood.  The individual admitted at the hearing 
that he purchased marijuana about once a week, and that the purpose of his response to the LOI, 
giving the impression of only one purchase, was to “minimize what I had done.”  Id. at 105.  
This admission confirms both that the individual intentionally falsified this response on the July 
2008 LOI, and that he lied when confronted with this falsehood in the October 2008 PSI, by 
stating he “may have miswrote [sic] what I was . . . saying there [on the LOI].  I, I don’t know.” 
Id. at 14. 
 
To mitigate the past falsifications that he admits, the individual contends that  “the circumstances 
that surrounded my falsification of information on the e-QIP and the [EPSQ] were unusual and 
unlikely to recur.”  I disagree.  The circumstances faced by the individual were not very unusual.  
I believe his most honest description of those circumstances was in his PSI, when he stated, “I 
want the job here.  I didn’t want anything . . . that was a potential bar to getting hired to come 
in.”  Exhibit 7 at 14.  The most obvious concern for the future is whether he will be completely 
honest in his dealings with the DOE, particularly if he believes that doing so might put his 
clearance or job in jeopardy.   
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The fact that the individual’s falsifications that are both frequent and relatively recent makes this 
concern difficult to resolve.  Moreover, the individual did not resolve the concern, and may have 
aggravated it, by presenting what appear to me to be post-hoc rationalizations of his behavior.  
To the extent these explanations contradicted or were absent from his previous statements, they 
cast doubt on the credibility of the individual’s testimony.  They also indicate that the individual 
has not taken full responsibility for his actions. 
 
In the end, I am not sufficiently confident that, faced again with the same circumstances, the 
individual will make the right choice.  It is, therefore, my common sense judgment that the risk is 
too high at this time that the individual will engage in similar behavior in the future and, after 
considering the entirety of the record, that the individual has not sufficiently mitigated the 
security concerns associated with the issues before me. 
 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under criteria (f) and (l), and therefore has not demonstrated that 
restoring his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the DOE should not restore the 
individual’s security clearance. The individual may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 4, 2010 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   February 22, 2010 
 
Case Number:   TSO-0890 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not grant the 
individual an access authorization. 
 

I. Background 
 
In April 2009, a DOE contractor hired the individual and requested an access 
authorization for him.  Tr. at 15, 17.  On a Questionnaire for National Security Positions, 
he disclosed an August 2002 arrest for shoplifting.  In a July 2009 Letter of Interrogatory 
(LOI), the Local Security Office (LSO) requested more information about the shoplifting.  
See Ex. B-8.  In a September 2009 Personnel Security Interview (PSI), the individual 
admitted that in the response to the LOI, he falsely denied having shoplifted.  At the PSI, 
he admitted it after having denied it.  See Ex. 6 at 3, 6, 12, 16, 18, 22. 
 
In January 2010, the LSO issued the individual a Notification Letter advising him that it 
possesses reliable information that creates a substantial doubt about his eligibility to hold 
an access authorization.  In an attachment, the LSO explained that the derogatory 
information falls within the purview of two potentially disqualifying criteria set forth in 
the security regulations at 10 C.F.R. § 710.8, subsections (f) and (l) (Criterion F and 
Criterion L).2 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
 
2  Criterion F relates to information that a person “has deliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire.”  Id. at § 710.8(f).  Criterion L includes 
“unusual conduct” and “circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 



 2

After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On February 23, 2010, the 
Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual represented himself.  He testified and called 
the following witnesses: his mother, his girlfriend, his brother-in-law, his friend from 
church, his current supervisor, and two coworkers.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
A. Criterion F 
 
In its Notification Letter, the LSO cited the following allegations to support its Criterion 
F security concern: 
 

 During the September 2009 PSI, the individual admitted that he provided false 
information in his responses to the July 2009 LOI.  He also admitted that he 
provided false responses during the PSI. 

 
Ex. 2. 
 
B. Criterion L 
 
In its Notification Letter, the LSO cited the following allegations to support its Criterion 
L security concern: 
 

 During the September 2009 PSI, the individual admitted that he provided false 
responses regarding where he was when merchandise was stolen from a retail 
store, when he had contact with the merchandise, and whether he had been 
truthful in responding to questions. 

 
Id. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s honesty under Criterion F and Criterion L.  The allegations raise a 
concern because “Conduct involving . . . dishonesty . . . can raise questions about an 
individual’s reliability, trustworthiness[,] and ability to protect classified information.”  
Guideline E, STEPHEN J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR 

DETERMINING ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION (2005) 7, available 
at http://www.fas.org/sgp/isoo/guidelines.pdf [ADJUDICATIVE GUIDELINES]. 
 
 
 
 
 
                                                                                                                                                 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security.”  Id. at § 710.8(l).   



 3

III. Findings of Fact 
   
In August 2002, at the age of 21, the individual attempted to shoplift.  Tr. at 33, 52, 66.  
He was not under the influence of alcohol or drugs – he understood what he was doing.  
Id. at 33.  The individual was arrested and completed a class on unlawful taking.  Id. at 
35, 54.  (The individual has had no other trouble with the law.  Id. at 53.) 
 
In 2008, the individual and his wife filed for divorce, which was complete by October 
2009.  Id. at 20.  They fought over custody of their child, who was battered by his wife’s 
boyfriend.  Id. at 22. 
 
In a response to a July 2009 LOI and at the September 2009 PSI, the individual had 
denied that he had attempted to shoplift.  Id. at 20, 52, 54.  He lied due to the stress from 
his pending divorce and child custody battle and because he wanted to preserve his job.  
Id. at 54. 
 
The individual participates in a number of community activities, including a local 
emergency squad, a pre-school board, and his church.  Id. at 54-57, 58, 60-61, 63. 
 

IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting access authorizations indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of an access authorization).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
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B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 

 
V. Analysis 

 
I find that the individual has not presented evidence to resolve the LSO’s Criterion F and 
Criterion L security concerns.3 
 
Guideline E of the Adjudicative Guidelines states that an individual may mitigate 
“Personal Conduct” by showing that: 
 

(a) the individual made prompt, good-faith efforts to correct his omission, 
concealment, or falsification before being confronted with the facts; 

 
(b) the refusal or failure to cooperate, omission, or concealment was caused or 

significantly contributed to by improper or inadequate advice of authorized 
personnel or legal counsel advising or instructing the individual specifically 
concerning the security clearance process.  Upon being made aware of the 
requirement to cooperate or provide the information, the individual cooperated 
fully and truthfully;  

 
(c) the offense is so minor, or so much time has passed, or the behavior is so 

infrequent, or it happened under such unique circumstances that it is unlikely to 
recur and does not cast doubt on the individual’s reliability, trustworthiness, or 
good judgment; [or] 

 
(d) the individual has acknowledged the behavior and obtained counseling to 

change the behavior or taken other positive steps to alleviate the stressors, 
circumstances, or factors that caused untrustworthy, unreliable, or other 
inappropriate behavior, and such behavior is unlikely to recur. . . . 

 

                                                 
3 I analyze Criterion F and Criterion L together because the allegations supporting both concerns arise from 
the same facts: the individual’s false responses in his July 2009 Letter of Interrogatory and at his September 
2009 Personnel Security interview. 
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ADJUDICATIVE GUIDELINES at 8-9. 
 
I find that the individual has not satisfied condition (a).  The individual did not make a 
prompt, good-faith effort to correct the falsification that he provided in response to the 
July 2009 LOI.  Just the opposite – at the September 2009 PSI, when he was confronted 
with evidence exposing his false response, he attempted to confuse the interviewer by 
suggesting that the evidence was inaccurate.  Tr. at 39-40, 42.  He lied again and again 
when he denied having had further contact with the merchandise and when he claimed 
that someone else had put the merchandise in his pocket.  Id. at 41, 43. 
 
I find that the individual has not satisfied condition (b).  He stated that no one had 
counseled him to provide false information.  Id. at 68. 
 
Regarding condition (c), the individual testified that the stress of his divorce, his looming 
child custody battle, and his unemployment caused him to falsify his LOI response.  Id. at 
20, 22, 26.  He testified that concern for his child and his job caused him to continue the 
falsification at the PSI.  Id. at 21, 29, 54.  The individual added that his divorce became 
final by October 2009 and that he now has custody of his child.  Id. at 20, 24. 
 
I find that the individual has not satisfied condition (c).  The individual no longer faces 
unique circumstances, but little time has passed upon which the individual’s candor may 
be evaluated.  His falsification at the PSI was about seven months before the hearing; his 
shoplifting and his false responses create a pattern that spans more than seven years.  
 
I find that the individual has not satisfied condition (d).  He has not fully acknowledged 
his behavior.  In his opening statement he said that he “screwed up,” but he went on to 
minimize his behavior.  He argued that his false LOI response “is very minor” and that 
the DOE is “making a mountain out of a mole hill over somebody lying.”  Id. at 24, 32.  
Further, he blamed his false PSI statements on the PSI interviewer.  Id. at 25, 47-49.   
 
Lastly, the individual testified that he has improved his honesty with a court-mandated 
course on theft and his involvement in a number of community activities, such as a local 
emergency squad, a pre-school board, and his church.  Id. at 54-57, 58, 60-61, 63.  The 
individual’s activities are admirable.  But given his pattern of misconduct, the brief 
length of time since his misconduct, and his failure to acknowledge his misconduct, his 
personal growth from his activities fails to resolve the security concerns. 
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VI. Conclusion 
 
I found that the LSO has sufficient derogatory information to raise Criterion F and 
Criterion L security concerns.  After considering all the relevant information, favorable 
and unfavorable, in a comprehensive, common-sense manner, I found that the individual 
has not presented sufficient evidence to resolve the security concerns.  Therefore, I 
cannot find that granting the individual an access authorization will not endanger the 
common defense and is clearly consistent with the national interest.  Accordingly, I 
determined that the DOE should not grant the individual an access authorization.   
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 22, 2010 
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 Hearing Officer's Decision 
 
Name of Case: Personnel Security Hearing 
 
Date of Filing:                                February 24, 2010 
 
Case Number:                                 TSO-0891 
 
This Decision concerns the eligibility of XXX XXXXX(hereinafter referred to as “the 
Individual”) to maintain a security clearance under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the LSO characterized this information as indicating that the Individual 
had (1) deliberately provided misleading or false information to DOE security officials in 
connection with a matter relevant to his security clearance, (2) engaged in illegal drug use, and 
(3) illnesses or mental conditions, major depressive disorder and dysthymic disorder, which, in 
the opinion of a psychiatrist, causes or may cause, a significant defect in judgment or reliability.1 

                                                 
1  The Notification Letter alleges that the Individual has: (1) “Deliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral statements 
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization, or proceedings conducted pursuant to §710.20 through §710.31,”  10 C.F.R. ' 710.8(f);  (2) 
“Trafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in the 
Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 1970 
(such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a 
physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by Federal law,@ 10 
C.F.R. ' 710.8(k); and (3) “An illness or mental condition of a nature which, in the opinion of a psychiatrist or 



 

 

2 

                                                                                                                                                             
licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability,” 10 C.F.R. § 
710.8(h).   
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a DOE security 
clearance.  The Individual filed a Response to the Notification Letter and requested a hearing.  
The LSO forwarded the Individual’s request to the Office of Hearings and Appeals (OHA) and 
the OHA Director appointed me as the Hearing Officer in this matter on February 26, 2010.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from two 
of the Individual’s friends, his spouse, and the DOE Psychiatrist.  The Individual also testified on 
his own behalf.  See Transcript of Hearing, Case No. TSO-0891 (hereinafter cited as ATr.@). The 
LSO submitted 11 exhibits, marked as Exhibits 1 through 11, while the Individual submitted two 
exhibits, marked as Exhibits A and B. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.@ 10 C.F.R. ' 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. '' 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
On April 15, 1987, the Individual was arrested for battery after inappropriately touching an 
undercover police officer.  Exhibit 3 at 2-3.  DOE security officials  questioned the Individual 
about that arrest, and the surrounding circumstances, during a PSI conducted on October 19, 
2001.2  Id.  The Individual indicated that, during the months leading up to the arrest, he had been 
severely depressed.  The Individual stated that during the month prior to the arrest, he had been 
engaging in homosexual acts in order to become infected with a fatal virus.  Id. at 3.  As a result 
of this arrest, the Individual began therapy, which he continued for six months.  Id.  He was also 

                                                 
2  The transcript of the October 19, 1991, PSI does not appear in the record.  However, the DOE Psychiatrist’s 
Report quotes extensively from the October 19, 1991, PSI.  The DOE Psychiatrist’s report appears in the record as 
Exhibit 3. 
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prescribed medication for depression.  Id.              
On September 15, 2009, the Individual attempted to take his own life by ingesting three bottles 
of Unisom, a non-prescription sleep-aid.  The Individual was admitted to a hospital for two days.   
 
The Individual reported his hospitalization to the LSO by memorandum on September 28, 2009.3  
In this memorandum, the Individual stated that his employer was providing him with “employee 
assistance psychological treatment.”  Exhibit 8 at 1.  
 
On October 14, 2009, the LSO conducted a Personnel Security Interview (PSI) of the 
Individual.4  During this PSI, the Individual indicated that anti-depressant medications had been 
prescribed to him for approximately 20 to 24 years.  Exhibit 7 at 7.  Without consulting his 
physician, the Individual cut the dosage of his medication in half and then stopped taking his 
medication for three days.  Id.  The Individual then took his regular dosage of anti-depressant 
medication for one day, and then cut his dosage in half again.  Id. at 7-8.  It was on the day that 
he cut his medication dose in half again that he tried to take his own life.5  Id. at 8.   
 
As a condition of his release from the hospital after his intentional overdose, the Individual 
agreed to obtain psychiatric care.  Id. at 10.  The Individual indicated that he was trying to find a 
psychiatrist.  Id. at 57.  His physician also recommended that he obtain counseling.  Id. at 60.  
The Individual stated that he had tried to kill himself in 1987.  Id. at 68.  The Individual was not 
receiving regular counseling or other mental health care at the time of the PSI.  Id. at 103.  The 
Individual was asked if he had ever used any illegal drugs.  The Individual answered no.  Id. at 
127.  The Individual was then asked if he had ever misused or used any drugs in an illegal 
manner.  The Individual again answered “no.”  Id.                   
   
A DOE consultant psychiatrist (the Psychiatrist) evaluated the Individual on November 10, 2009.  
The Psychiatrist reviewed selected portions of the Individual’s personnel security file, and 
interviewed the Individual.  After completing her evaluation of the Individual, the Psychiatrist 
issued a report on November 22, 2009, in which she diagnosed the Individual with Major 
Depressive Disorder, Recurrent in Partial Remission; and Dysthymic Disorder, Chronic, Early 
Onset.  Exhibit 3 at 20. The Psychiatrist also diagnosed the Individual with Post Traumatic Stress 
Disorder, Chronic, and opined that a Recent Dissociative Episode qualifier cannot be ruled out.  
Id.  The Psychiatrist opined that the Individual had not received sufficient and appropriate 
treatment for his complex mental health care needs.  Id.   
 
During his psychiatric evaluation, the Individual informed the Psychiatrist that he had 
experimented with marijuana on two occasions, early in his marriage (the Individual has been 

                                                 
3  A copy of the Individual’s memorandum reporting his hospitalization to the LSO appears in the record as Exhibit 
8. 
 
4  The transcript of the PSI conducted on October 14, 2009, appears in the record as DOE Exhibit 7. 
 
5  Subsequently, during this same PSI, the Individual provided a somewhat different account of these circumstances.  
Exhibit 7 at 22-30. 
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married for 32 years).  Exhibit 3 at 14.  The Individual also admitted that he had, on occasion, 
used Ritalin five times a day instead of the prescribed four times a day.  Id.  The Psychiatrist also 
noted that the Individual’s medical records indicate that a pharmacist had contacted the 
Individual’s physician to report that the Individual had been using 270 pills a month of Anexsia, 
a powerful narcotic, when his prescription called for him to use 90 pills a month.  Id. at 16.  
Moreover, the Individual’s medical records also indicated that his physician was of the 
impression that the Individual was engaging in “chronic narcotic use.”  Id.                
 
In December 2009, the Individual began therapy with a local clinician (the Clinician).  The 
Individual has submitted a report prepared by the Clinician on March 25, 2010.6  In this report, 
the Clinician states that he had met with the Individual on 12 occasions from December 2009, 
through March 25, 2010.  Exhibit A at 1.  The report also states that the Clinician diagnosed the 
Individual with Major Depressive Disorder, Post Traumatic Stress Disorder, and Attention 
Deficit Hyperactivity Disorder.  
    
IV.  ANALYSIS 
 
A. Criterion F 
 
As discussed above, the Individual failed to provide accurate information concerning his illegal 
drug use to the LSO.  During his PSI, the Individual denied ever using illegal drugs or misusing 
prescription drugs.  During his psychiatric examination, however, the Individual admitted using 
marijuana, albeit many years ago, and misusing prescription drugs.    The Individual’s failure to 
provide accurate information in his PSI raises doubts under Criterion F about his candor, 
honesty, and willingness to comply with rules.    
 
The revised adjudicative guidelines issued by the White House, specifically state in pertinent 
part, that:  “[d]eliberate omission, concealment, or falsification of relevant facts from any 
personnel security questionnaire, personal history statement, or similar form used to conduct 
investigations, determine employment qualifications, award benefits or status, determine security 
clearance eligibility or trustworthiness, or award fiduciary responsibilities; [and] deliberately 
providing false or misleading information concerning relevant facts to an employer, investigator, 
security official, competent medical authority, or other official government representative” could 
raise a security concern that may be disqualifying.  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Revised 
Guidelines) at ¶ 16. 
 
If the Individual’s omission of his previous illegal drug use was deliberate, his omissions would 
raise serious doubts about his candor, honesty, and willingness to comply with rules.  In that 
regard, the Individual has failed to convince me that his omissions were not deliberate.  
Throughout the present proceeding, the Individual has provided a number of inconsistent 

                                                 
6  A copy of this report appears in the record as Exhibit A.   
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accounts.  While it is possible that his omission of marijuana use could be attributed to the fact 
that it apparently occurred over thirty years ago, his misuse of prescription drugs occurred fairly 
recently.  Moreover, the fact that the Individual committed multiple omissions that served to 
conceal his illegal drug involvement during his PSI convinces me that he was deliberately 
attempting to conceal his illegal drug history during the PSI. 
 
Accordingly, I find that the security concerns raised under Criterion F remain unresolved.   
 
B. Criterion K  
 
The LSO properly invoked Criterion K in this case.  As discussed above, the Individual admits 
that he used marijuana and illegally misused Ritalin. In addition, there is evidence in the record 
indicating that he illegally misused Anexsia.         
 
The illegal misuse of prescription drugs, such as Ritalin or Anexsia, and the use of an illegal 
drug such as marijuana, raise questions about an individual’s reliability and trustworthiness, both 
because illegal drug use may impair judgment and because engaging in illegal activity raises 
questions about a person’s ability or willingness to comply with laws, rules and regulations.  
Guideline H at 11.  These concerns are present in the instant case, where the Individual has 
illegally misused Anexsia, a narcotic subject to the Controlled Substances Act of 1970.     
 
The remaining question under Criterion K is whether the Individual has sufficiently mitigated the 
concerns about his judgment, reliability and willingness or ability to comply with laws, rules and 
regulations raised by his illegal drug use.   
 
Clearly, the passage of over thirty years since his last use of marijuana mitigates the security 
concerns arising from his marijuana use.  The Individual’s Ritalin and Anexsia misuse is much 
more recent, however, and is therefore not mitigated by the passage of time.  The Individual 
vaguely claims that he did not misuse Anexsia, but this testimony conflicts with his medical 
records.  The Individual admits that he occasionally used more than the prescribed dosage of 
Ritalin.  It was troubling that the Individual did not seem to recognize the seriousness of his 
Ritalin misuse.                
 
For the reasons discussed above, I am convinced that the security concerns arising from the 
Individual’s illegal drug use have not been mitigated.  Therefore, I find that the security concerns 
raised under Criterion K have been not been resolved.   
 
C.  Criterion H 
 
The record in this case supports the DOE’s reliance on Criterion H.  It is clear that the Individual 
met the criteria set forth in the American Psychiatric Association’s Diagnostic and Statistical 
Manual, Fourth Edition (DSM-IV) for several mental disorders or conditions.  Nor does the 
Individual dispute that he has an extensive history of mental health concerns.   The record further 
shows that the Individual’s mental health concerns have had a detrimental effect upon his 
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judgment and reliability.  The Individual’s mental health issues have resulted in at least two 
arrests and two suicide attempts.  The Individual recognizes that he needs assistance and has 
recently begun counseling.  However, I am convinced that serious concerns remain about the 
Individual’s judgment and reliability. 
The Psychiatrist was present during the entire hearing, and she was able to review the report 
prepared by the Clinician (who did not appear at the hearing).   At the hearing, after the other 
witnesses had concluded their testimony, she testified that she believed that the Individual needs 
more than just counseling, but rather in addition should be under the medical care of a 
psychiatrist closely monitoring his psychotropic medications.  Tr. at 76-80.  The Psychiatrist 
testified that without proper monitoring of his medications, the Individual faces a moderate 
danger of relapse.  Id. at 79-81.  The Psychiatrist further testified that “the problems he is 
addressing have been there all his entire lifetime, and I think it is naïve to believe that a few 
months of – or 12 sessions of therapy has really resolved all that.”  Id.  83. 
 
In his closing statement, the Individual, appeared to agree with the Psychiatrist when, he stated 
that he was “more enlightened after listening to [the Psychiatrist]” and expressed his intention to 
act upon her recommendations in order to help himself.             
 
I, too, was convinced by the Psychiatrist’s testimony that the Individual needs to be under the 
medical supervision of a psychiatrist and to undergo counseling for a longer period in order to 
resolve the mental health concerns at issue under Criterion H.    
 
V. CONCLUSION 
 
After carefully considering the entire record in this case, I conclude that the LSO properly 
invoked Criteria F, K, and H.  As described above, I find that unmitigated security concerns 
remain under each of these criteria.  Accordingly, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Therefore, the Individual's security clearance should not be 
restored at this time.  The Individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 28, 2010 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: February 24, 2010 
 
Case Number:  TSO-0892 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter 
"the Individual") for access authorization.  The regulations 
governing the Individual's eligibility are set forth at 10 C.F.R. 
Part 710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s suspended 
access authorization should be restored.  For the reasons detailed 
below, I have concluded that the Individual’s access authorization 
should not be restored at this time.   
 

I. Procedural History  
 
The Individual has held a security clearance at DOE since 1990.  
DOE Ex. 6 at 2.  In 1995, 2000, and 2005, the Individual signed a 
“Security Acknowledgement,” stating that he understood that 
“involvement with any illegal drug” could result in the loss of his 
clearance.  DOE Ex. 5.  During a random drug screening in October 
2009, the Individual tested positive for marijuana. 
 
The Local Security Office (LSO) conducted a Personnel Security 
Interview (PSI) of the Individual.  During the PSI, the Individual 
stated that (i) he suffered from chronic pain in his back and 
shoulders that interfered with his sleep, and (ii) beginning two 
weeks before the drug test, he used marijuana nightly to help him 
sleep. See, e.g., DOE Ex. 3 at 11-14, 25.  After the PSI, the LSO 
issued a Notification Letter, citing derogatory information under 
10 C.F.R. § 710.8(k) (Criterion K) (illegal drug use).  DOE Ex. 1.  
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The Individual requested a hearing before an Office of Hearings and 
Appeals (OHA) Hearing Officer.  DOE Ex. 2.  The Individual 
reiterated that his marijuana use was an isolated use to relieve  
chronic pain.  Upon receipt of the hearing request, the OHA 
Director appointed me to serve as the Hearing Officer.  Prior to 
the hearing, the parties submitted exhibits.  The Individual 
testified and presented five witnesses – his wife and four 
colleagues.       
 
        II. Governing Standards  
                                                                                                                                
Under Part 710, certain types of information raise concerns about 
whether an individual is eligible for access authorization.  
Derogatory information includes, but is not limited to, the 
information specified in the regulations.  10 C.F.R. § 710.8.  Once 
a security concern exists, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including 
the nature of the conduct at issue, how frequently it occurred, how 
recently it occurred, the absence or presence of reformation or 
rehabilitation, and the impact of the foregoing on the relevant 
security concerns.  10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a 
consideration of all relevant information, favorable and 
unfavorable.  Id. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or 
restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly 
consistent with the national interest.”  Id. § 710.27(a).   
 

III. Findings of Fact and Analysis  
 

A. Whether the LSO Properly Invoked Criterion K 
 
Given the Individual’s positive drug test, the LSO properly invoked 
Criterion K.  See 10 C.F.R. § 710.8(k) (illegal drug use).  See 
also Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information issued on December 29, 2005 by 
the Assistant to the President for National Security Affairs, The 
White House (the Adjudicative Guidelines) ¶ 25(g) (“any illegal 
drug use after being granted a security clearance” raises a 
security concern).  Illegal drug use is a security concern because 
it may impair judgment and raises questions about a person’s 
ability or willingness to comply with laws, rules, and regulations. 
Id. ¶ 24. 
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Because the LSO properly invoked Criterion K, the Individual has 
the obligation to resolve the concern.  An individual may attempt 
to resolve a Criterion K concern by showing that the illegal drug 
use “happened under such circumstances that it is unlikely to recur 
or does not cast doubt on an individual’s current reliability, 
trustworthiness, or good judgment.”  Adjudicative Guidelines       
¶ 26(a).  As mentioned above, the Individual attributes his 
marijuana use to chronic pain that interferes with his sleep. 
       
  B. Whether the Individual Has Resolved the Criterion K Concern 
 
The Individual has demonstrated that he has chronic pain.  The 
Individual and his wife testified to that effect.  Tr. at         
10 (wife), 74 (the Individual).  The Individual’s colleagues 
testified that the Individual has, over the years, complained of 
back pain. See id. at 40 (first level supervisor), 52 (co-worker), 
63 (former supervisor).  Medical records indicate that the 
Individual has a back problem for which a physician prescribes 
narcotic pain medication.  Ind. Exs. 1, 9.     
 
The Individual testified that his chronic pain prompted his 
marijuana use and that the use will not recur.  Various individuals 
believe the Individual’s explanation that chronic pain prompted the 
marijuana use.  Ind. Ex. 2 (manager of the Employee Assistance 
Program (EAP)); Individual Ex. 4 (licensed clinical social worker); 
Tr. at 10 (wife), 28 (second level supervisor), 40-41 (first level 
supervisor).  The Individual is now implementing a recommendation 
to reduce pain through weight loss and exercise, and the Individual 
has testified that his pain has been reduced by 50 percent.  See, 
e.g., Tr. at 20, 30; Ind. Ex. 10.  The Individual’s colleagues 
believe that the marijuana use will not recur, and they view him as 
a highly productive, honest, and responsible employee.  Tr. at 32 
(second level supervisor), 44 (first level supervisor), 55-58 
(colleague), 67-68 (former supervisor).  See also Ind. Ex. 5 (clean 
driving record); Ind. Exs. 6-8 (positive performance appraisals). 
     
The foregoing favorable evidence, however, must be viewed in the 
context of all the relevant information.  10 C.F.R. § 710.7(a).  
Given all the relevant information, the security concern is not 
resolved. 
 
Prior to the marijuana use, the Individual did not consult his 
physician, seek treatment from a pain management center, or 
implement a recommendation that he lose weight.  DOE Ex. 3 at 25, 
46; Tr. at 20.  Thus, the Individual failed to pursue legal pain 
mitigation avenues prior to resorting to use of an illegal drug.  
This failure casts doubt on the severity of the pain and, thus, 
whether pain was the motivation for his marijuana use.  In any 
event, if pain prompted the marijuana use, it represented 
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exceedingly poor judgment and a disregard for the responsibilities 
of a clearance holder.  Given these circumstances, and the recent 
nature of the marijuana use, I cannot conclude that the use is 
unlikely to recur or that the use does not cast doubt on the 
Individual’s reliability and trustworthiness.  See Adjudicative 
Guidelines ¶ 24(a).  See generally Personnel Security Hearing, Case 
No. TSO-0636 (2008) (individual’s recent use of marijuana to 
relieve stress rather than pursuing alternatives leaves doubt about 
his reliability and trustworthiness).     
 

IV. Conclusion  
 
At this time, the Individual has not resolved the Criterion K 
concern set forth in the Notification Letter.  For that reason, I 
cannot conclude that restoring the Individual’s access 
authorization “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”      
10 C.F.R. § 710.7(a).  Accordingly, the Individual’s access 
authorization should not be restored at this time.  Any party may 
seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 25, 2010  



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   February 24, 2010  
 
Case Number:   TSO-0893 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  On July 3, 2009, the individual was arrested and charged with 
Public Intoxication and Resisting Arrest.  Exhibit 11 (Report of Employee Personnel Security 
Events).  The local security office (LSO) summoned the individual for an interview with a personnel 
security specialist on October 13, 2009.  Exhibit 16 (Transcript of Personnel Security Interview).  
After this Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist 
(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE 
psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to the 
LSO.  Exhibit 8.  Based on this report and the rest of the individual’s personnel security file, the 
LSO determined that derogatory information existed that cast into doubt the individual’s eligibility 
for access authorization. The LSO informed the individual of this determination in a Notification 
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Letter that set forth the DOE’s security concerns and the reasons for those concerns. Exhibit 1. The 
Notification Letter also informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 17 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual introduced one 
exhibit and presented the testimony of one witness, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Alcohol Usage and Related Incidents 
 
The following information was obtained from the individual’s PSIs, an on-site report of medical 
treatment, and the DOE psychiatrist’s report.  The individual was arrested in 1988 for driving under 
the influence.  Exhibit 17 at 9 (Transcript of PSI conducted September 23, 2004).  In 1989, he met 
his wife and stopped consuming alcohol.  Id. at 15. 3  He resumed drinking alcohol in 2008, 
generally one to two drinks per night on a sporadic basis, one to three nights per month.  Exhibit 16 
at 69-70.  On July 3, 2009, the individual was arrested for Public Intoxication and Resisting Arrest, 
after consuming six to eight beers within a three-hour period.    Id. at 15-18.   
 
On November 24, 2009, the DOE psychiatrist evaluated the individual.  He concluded that the 
individual met the criteria for alcohol abuse set forth in the Diagnostic and Statistical Manual of the 
American Psychiatric Association, 4th Edition, Text Revised (DSM-IV-TR), without adequate 
evidence of rehabilitation or reformation.  He also stated that the individual’s illness, alcohol abuse, 
causes or may cause a significant defect in judgment or reliability. Exhibit 8 at 14. 
 
B.  The Individual’s Honesty 
 
During his 1994 PSI, the individual stated that he had stopped drinking alcohol when he met his wife 
in 1989.  Exhibit 17 at 15.  According to the on-site staff psychologist who periodically examined 
him, the individual had stated six times in five years that he had been abstinent since 1989.  On a 
seventh occasion, however, the individual, according to the staff psychologist, reported that he had 
consumed roughly one drink a month since 1988.  Exhibit 10 (Report of Medical Treatment) at 2.  
During his 2009 PSI, in the month following that admission to the staff psychologist, the individual 
again stated that he had been abstinent starting in 1989, though he admitted that he had resumed 
drinking alcohol in 2008.  Exhibit 16 at 67, 72-73.  One month later, the DOE psychiatrist reported 
that during his evaluation the individual estimated that he had consumed one alcoholic drink a week 
during the time he claimed to have been abstinent.  Exhibit 8 at 9.   
 
C. The Notification Letter 
 

                                                 
3  According to the LSO, the individual inconsistently reported his alcohol use between 1989 and 2008, at times 
stating that he was abstinent for the 20-year period, at times stating that he drank minimally during this period.  For 
purposes of this narrative, I accept that the individual was abstinent during this period.  To the extent his reporting 
was inconsistent, I will address that matter in Findings section, below. 
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Much of the information set forth in the preceding section is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. This information 
pertains to paragraphs (h), (j), and (l) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.  Under Criterion H, derogatory information 
that may raise a security concern is defined as “[a]n illness or mental condition which, in the opinion 
of a psychiatrist . . . causes or may cause a significant defect in judgment or reliability.”  10 C.F.R. 
§ 710.8(h).  Under Criterion J, information is derogatory if it indicates that an individual has “[b]een, 
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 
 Criterion L concerns derogatory information that indicates that an individual “[e]ngaged in any 
unusual conductor is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy . . .”  10 C.F.R. § 710.8(l). 
 
As support for the Criteria H and J concerns, the letter cites the diagnosis of the DOE psychiatrist 
that the individual suffers from alcohol abuse.  Exhibit 1.  The letter further cites the individual’s 
1988 and 2009 alcohol-related arrests.  Id.  The factual basis for the Criterion L concerns, on the 
other hand, is the individual’s inconsistent reports of his alcohol consumption during the years 1989 
through 2008.  Id.  
 
D. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of Criteria H,  J, and L, and 
raises significant security concerns. Excessive alcohol consumption such as that exhibited by the 
individual often leads to the exercise of questionable judgment or the failure to control impulses, and 
can therefore raise questions about an individual’s reliability and trustworthiness.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White 
House (December 19, 2005) (Adjudicative Guidelines), at Guidelines G and I.  Lack of candor or 
honesty, and particularly failure to provide truthful and candid answers during the security clearance 
process, can raise questions about an individual’s reliability, trustworthiness, and ability to protect 
classified information.  Id. at Guideline E. 
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
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10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
The individual was arrested for driving under the influence in 1988.  Transcript of Hearing (Tr.) at 
25.  There is inconsistent evidence whether the individual was completely abstinent or drank no 
more than one drink per week from 1989, when he met his wife, to 2008.  I will address this 
inconsistency in the Criterion L section, below, but I note that he suffered no adverse alcohol-related 
consequences during this period.  In 2007, the individual’s wife purchased a motorcycle for him, and 
they began taking trips and socializing with other bike riders.  Exhibit 16 at 77.  In the latter part of 
2008, he resumed drinking alcohol in small amounts:  one or two drinks, mainly with meals, in the 
company of other bike riders, but also at home on occasion. Tr. at 53. On the evening of July 3, 
2009, the individual and his wife entertained another couple at their house.  Id. at 56.  In the course 
of roughly four hours, the individual drank six to eight beers; unaccustomed to that quantity of 
alcohol, he became intoxicated.  Id. at 59-62.    Unbeknownst to him, the guests, who had since left, 
had called 911 for assistance.  Id. at 69.  When the police arrived, they found the individual and his 
wife to be intoxicated and uncooperative, and arrested the individual for Public Intoxication and 
Resisting Arrest.  Id. at 72, 79-84.  Although the public intoxication charge was ultimately dropped, 
the terms of his sentencing included attendance at a drug and alcohol class and an evaluation for 
alcohol and drug use.  Exhibit 12 (court documents).  
 
Nearly two months after his arrest, he reported it at his work facility.  Exhibit 11 at 2 (Report of 
Employee Personnel Security Events).  His report led to the PSI and the November 24, 2009, 
evaluation by the DOE psychiatrist.  In his evaluative report, the DOE psychologist found that, 
based on his interview with the individual, the results of tests he administered to the individual, and 
information contained in the individual’s DOE personnel security file, the individual met the DSM-
IV-TR criteria for alcohol abuse.  Exhibit 8.  The DSM-IV-TR states that a diagnosis of alcohol 
abuse is indicated if one or more of four specified circumstances have occurred within a 12-month 
period.  DSM-IV-TR 305.00, Alcohol Abuse (referring to Criteria for Substance Abuse).  The DOE 
psychiatrist found that the individual’s history fit two of those circumstances.  Exhibit 8 at 7, 9  
(indicating DSM-IV-TR 305.00 Criteria A(3), (4)).  He found the individual had recurrent alcohol 
use that had resulted in two alcohol-related legal problems, the arrests in 1988 and 2009.  He also 
found that the individual had continued to use alcohol despite having recurrent interpersonal 
problems caused by the alcohol, in this case, arguments with his father after each arrest.   
 
The individual has testified that he has abstained from alcohol since the night of his arrest, July 3, 
2009, with the exception of one beer on December 11, 2009, roughly three weeks after his 
psychiatric evaluation.  Id. at 47.  He testified that, although it was not a wise thing to do given his 
current circumstances, he was confident at the time that it “would not make me want to drink more.  
Id. at 149-50.  
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At the suggestion of an on-site staff psychologist, he voluntarily enrolled in, and completed, a 32-
session intensive outpatient substance abuse treatment program during January through March 2010. 
 Tr. at 8 (medical records manager of treatment center), 34 (individual).  The individual’s records 
from his treatment reflect a diagnosis of alcohol dependence, a denial of the need for treatment, 
resistance to treatment due to denial, and a guarded prognosis due to “inability to process emotions, 
unresolved family issues, enmeshment and co-dependency issues.”  Id. at 172 (medical records 
manager).  When the individual completed the treatment program, recommendations included 
participating in a weekly aftercare program through the treatment center, attending 90 Alcoholics 
Anonymous (AA) sessions in 90 days, and acquiring an AA sponsor.  Id. at 121-22.   The individual 
attends three AA meetings a week, and has found a sponsor.  At the time of his release from the 
program in March 2010, his wife had a medical emergency which kept him from attending more AA 
meetings.  Id. at 122.  He has not altered his attendance pattern since then.   
 
The individual further testified that he does not believe he is an alcoholic.  When he states his name 
at AA meetings, and says that he is an alcoholic, “it is a mindset thing . . . like a greeting.”  Id. 
at 116.  He maintains that as long as he does not drink alcohol, he has no problem.  He 
acknowledges that testing has indicated that he has a “high probability of some sort of substance 
abuse.”  Id. at 118. He testified that after completing intensive outpatient treatment, he has 
concluded that his 2009 arrest occurred because he “let [his] guard down and had a few too many to 
drink.”  Id. at 120.     
 
After hearing all the testimony at the hearing, the DOE psychiatrist expressed his opinion that the 
individual still suffers from alcohol abuse, now in early remission, with a sobriety date of 
December 11, 2009.  Id. at 179-80.   When questioned whether that diagnosis held even though the 
individual’s solitary arrest in 2009 did not constitute “recurrent substance-related legal problems” 
(Criterion A(3)) “occurring within a 12-month period,” the DOE psychiatrist offered his 
interpretation of the DSM-IV-TR criteria for alcohol abuse:  that there must be an established pattern 
of behavior (in this case, a prior arrest), and a recurrence of that behavior within the 12-month 
period of consideration (in this case, the 12 months preceding the evaluation).  Id. at 181, 212.  That 
interpretation also supports his finding that the individual met Criterion A(4) as well:  interpersonal 
problems with his father, and possibly his sons and wife, occurred within the most recent 12 months, 
following prior problems of a similar nature with his father at the time of his 1988 arrest.  Id. at 185. 
 
The DOE psychiatrist then went on to enumerate positive factors in the individual’s case that would 
tend to reduce the risk that the individual would resume drinking alcohol:  his completion of the 
intensive outpatient treatment program, his participation in AA with a sponsor, and his abstinence, 
which he had maintained for over four months at the time of the hearing.  Id. at 187.  The DOE 
psychiatrist also cited the negative factors he saw, all of which revolved around the individual’s 
denial regarding his alcohol problem. Despite the treatment the individual has received so far, the 
DOE psychiatrist felt that the individual did not acknowledge that he has a problem with alcohol: 
 

He [has] a lot of legal problems, he has got occupational problems, he is seeing all 
these problems in his life but I don’t get the sense that he feels like alcohol has been 
a problem at all. . . . So my worry is that all the effort is for naught.  He has 
complied.  He is even going to AA.  He has a sponsor, but all of this just does not 
sink in.  It doesn’t affect anyone if you don’t feel like it applies.  He said as much as 
that today.  That all this does not apply.   
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Id. at 183.   The individual’s denial also contributed to a lack of insight into his condition.  When 
asked at the hearing why he had consumed alcohol on December 11, 2009, only a few weeks after 
his psychiatric evaluation, at which time the individual was surely aware that the LSO was 
extremely concerned about his alcohol consumption, he replied that he did not think drinking one 
beer with a meal was an abuse issue.  Id. at 48-49.  The DOE psychiatrist pointed out that that 
relapse occurred shortly after the individual had told him he intended never to drink again, yet at the 
time he drank, he felt it was “no big deal.”  Id. at 185.  Because he is in resistant to acceptance that 
he has an alcohol problem, the individual is at moderate to high risk of a relapse, according to the 
DOE psychiatrist.  Id. at 187.   
 
A.  Criteria H and J:  Alcohol Abuse 

 
In the present case, the individual has taken steps toward recovery from alcohol abuse, even while 
disputing this diagnosis.  However, while these steps mitigate to some degree the concerns in this 
case, I conclude for the reasons set forth below that, at this point in the individual’s recovery, the 
risk of recurrence of the individual’s excessive use of alcohol is not yet low enough to warrant the 
restoration of his security clearance. 
 
As a starting point, I accept the DOE psychiatrist’s diagnosis that the individual currently suffers 
from alcohol abuse.  This diagnosis is more conservative than that of the treatment center staff, 
though there was some evidence that, at intake, the treatment center staff had found “alcohol 
dependence versus alcohol abuse,” an indication that the  individual’s symptoms were less severe 
that someone with true dependence.  Id. at 179.   In contrast, the court-ordered evaluator found 
neither abuse nor dependence but, as the DOE psychiatrist pointed out, had access to considerably 
less information than he and the treatment center did.   Id. at 178.    
 
The critical issue, then, is the likelihood that the individual will abuse alcohol in the future.  The 
individual attends AA on a regular basis and has a sponsor.  He has been abstinent for at least four 
months.  These are significant steps toward recovery from alcohol abuse.  My greatest concern is 
that, despite his efforts, he has not yet accepted that he suffers from alcohol abuse.  He 
acknowledges that alcohol has caused legal and work problems for him but, from his testimony, he 
feels that, by sheer force of will, he can control any effect alcohol may have on his life in the future. 
 His plan is to remain abstinent, but his reaction to his relapse in December demonstrates that 
drinking an occasional alcoholic beverage is not out of the question.  I am not convinced that the 
individual can sustain his abstinence in the long run if he has not internalized the rationale for it.  In 
cases such as this one, I must be mindful that the Part 710 regulations essentially direct me to err, if I 
must, on the side of caution.  10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access 
authorization eligibility shall be resolved in favor of the national security.”)  See Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for 
the granting of security clearances indicates “that security determinations should err, if they must, on 
the side of denials”).  At this relatively early stage in the individual’s recovery, four months as of the 
time of the hearing, it is my common sense judgment that the level of risk that the individual will 
return to using alcohol to excess is not yet acceptably low and, after considering the entirety of the 
record, that the individual has not sufficiently mitigated the security concerns associated with the 
issues before me. 
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B.  Criterion L:  Honesty  
 
At the hearing, the individual was asked to explain the various statements regarding his involvement 
with alcohol between 1989 and 2008.  Although the on-site staff psychologist stated in her report 
that the individual had admitted that he had consumed alcohol in small amounts during “all the 
intervening years since his arrest in 1988,” Exhibit 10 at 2, he testified that that statement was the 
result of a miscommunication.  Id. at 145.  He stated that he told her he had been drinking once a 
month starting in 2008, and “she backtracked it to 1988.”  Id.   He also claimed that the DOE 
psychiatrist had misunderstood him when he wrote in his report that the individual had reported 
consuming one drink per week “during the times when he claimed to be completely abstinent.”  
Exhibit 8 at 9; Tr. at 144.  He stated that he again intended to convey his consumption rate after he 
resumed drinking in 2008, not during his claimed period of abstinence.  Tr. at 144.   
 
The individual’s testimony does not convince me that the inconsistencies in the information he 
offered regarding his alcohol consumption is the result of miscomprehension by the listeners.  Had 
there been only one report bearing an error in the opinion of the individual, I might be inclined to 
attribute the error as that the product of a miscommunication.  In this case, the misinformation arose 
in two discrete settings, on different days and with different interviewers.  Moreover, the individual 
acknowledged that he has, on occasion, not been candid with the DOE about his alcohol use.  Id. at 
110. After considering the individual’s testimony as well as that of the DOE psychiatrist and 
reviewing the relevant documents in the record, I cannot conclude that the individual has mitigated 
the LSO’s security concern under Criterion L.   
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria H, J, and L, and therefore has not demonstrated that 
restoring his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual’s security clearance 
should not be restored. The individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 29, 2010  
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 1, 2010

Case Number: TSO-0894

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R. Part

710, entitled "Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material." 1/ 

As explained below, it is my decision that the individual’s access

authorization should be restored. 2/  

I.  BACKGROUND



- 2 -

The individual has worked for Department of Energy (DOE)

contractors since 1991, and has worked for his current DOE

contractor employer since 2005.  He held a  DOE access

authorization from 1991 until it was suspended in 2009.  In April

2008, as part of a reinvestigation of his access authorization, the

individual submitted a Questionnaire for National Security

Positions (the 2008 QNSP) to the DOE.  Based on information

reported on the 2008 QNSP and due to the individual’s involvement

in three security incidents in 2008, the DOE conducted a Personnel

Security Interview with the individual in August 2008 (the 2008

PSI).  In addition, the individual was evaluated in February 2009

by a DOE-consultant psychiatrist (the DOE-consultant Psychiatrist),

who issued a Psychiatric Evaluation Report (the Report) containing

his conclusions and observations.  

In July 2009, the local DOE security office (the LSO) where the

individual is employed issued a Notification Letter to the

individual.  Enclosure 1 to this letter, which is entitled

“Statement of Charges: Information Creating a Substantial Doubt

Regarding Eligibility for Access Authorization,” states that the

individual’s behavior has raised security concerns under 10 C.F.R.

§ 710.8(f), (g), and (h) of the regulations governing eligibility

for access to classified material (Criteria F, G, and H).  

With respect to Criterion F, the LSO alleges that the individual

deliberately misrepresented, falsified, or omitted significant

information from his 2008 QNSP and during this 2004 security

clearance investigation concerning his medical treatment for

depression.  Such actions raise Criterion F security concerns.  See

Enclosure 1 to July 2009 Notification Letter.

With respect to Criterion G, the LSO alleges that the individual

has failed to protect classified matter, and has violated or

disregarded security or safeguards procedures pertaining to

classified or sensitive information technology systems.  In this

regard, it finds that in 2008, the individual was issued security

infractions for failing to secure the alarms in a limited area and

for failing to secure the lock in an exclusion area, and that he

also was found to have carried a cell phone into a limited area

without authorization.  Id.

Finally, with respect to Criterion H, the LSO alleges that the

individual has an illness or mental condition which, in the opinion

of a DOE-consultant psychiatrist, causes, or may cause, a

significant defect in judgment or reliability.  In this regard, the

LSO states that in February 2009, the DOE-consultant Psychiatrist
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diagnosed the individual with an adjustment disorder featuring mild

and occasionally moderate symptoms of depression and anxiety that

could impair the individual’s ability to reliably protect

classified information.  Id.  

II. THE INDIVIDUAL’S JUNE 2010 HEARING

 

The individual requested a hearing to respond to the concerns

raised in the July 2009 Notification Letter.  In a memorandum from

the LSO Security Division Director to the OHA Director dated

September 16, 2009, the LSO requested that a Hearing Officer be

appointed to conduct a hearing for the individual.  However, the

memorandum was not received by the OHA, creating a lengthy delay in

the administrative review process.  The memorandum was resubmitted

and received by the OHA on March 1, 2010, and the OHA Director

appointed me the Hearing Officer in this matter on March 2, 2010.

  

At the hearing convened in this matter (hereinafter “the hearing”),

testimony was received from thirteen persons.  The DOE presented

the testimony of the DOE-consultant Psychiatrist and a DOE

personnel security specialist.  The individual, who was represented

by counsel, testified and presented the testimony of his wife, his

brother/marital counselor, his family doctor’s physician assistant

(the physician assistant), a mental health professional at the

individual’s workplace (the individual’s workplace counselor), the

security investigator who investigated the individual’s 2008

security breaches (the security investigator), a security area

custodian and former co-worker, a security technician and former

co-worker, his former manager, his current supervisor, and a

current co-worker.

II.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."

10 C.F.R. § 710.27(d).  This standard reflects a presumption

against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (the "clearly
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consistent with the interests of national security test" for the

granting of security clearances indicates "that security

determinations should err, if they must, on the side of denials");

Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the

issuance of a security clearance).  

III.  ANALYSIS OF TESTIMONY AND FINDINGS

A. Criterion H Concerns: the Individual’s Current Mental Condition

and his Risk of Exercising Poor Judgment in the Future 

In his February 2009 Report, the DOE-consultant Psychiatrist found

that the individual suffered from (1) an adjustment disorder with

mixed anxiety and depressed mood; (2) dependent and depressive

personality features; and (3) mild and occasionally moderate

symptoms of depression and anxiety.  In addition, he found that the

individual’s depression and anxiety had caused the individual to

discontinue medications without consulting with the prescribing

physician, and that the individual was not appropriately addressing

his marital issues.  The DOE-consultant Psychiatrist predicted that

the individual’s depression and anxiety would create situations

where the individual could become distracted and have an impaired

ability to reliably protect classified information. DOE Exhibit 6.

On June 1, 2010, counsel for the individual and the DOE counsel

executed a “Stipulation of Facts” (hereinafter the Stipulation)

aimed at narrowing the areas of concern identified in the

Notification Letter.  The Stipulation indicates that on May 26,

2010, the DOE-consultant Psychiatrist met with a counselor who has

seen the individual on a professional basis to ascertain whether

the DOE-consultant Psychiatrist’s concerns expressed in his Report

have been alleviated by the individual’s present course of

treatment.  As part of this discussion, the DOE-consultant

Psychiatrist reviewed letters provided by the individual’s family

doctor and the family doctor’s physician assistant.  The

Stipulation finds that the DOE-consultant Psychiatrist has now

concluded that the individual does not at the present time have a

mental condition that may cause a significant defect in judgment,

reliability or trustworthiness.  He also finds that the

individual’s need for antidepressant/anti-anxiety medication has

been appropriately evaluated, that the individual has appropriately

addressed and resolved the anxiety and depression symptoms which

the DOE-consultant Psychiatrist’s Report found to underlie the

individual’s periodic distractions at work.  Finally, he concludes

that the individual and his wife have appropriately addressed their

marital issues through counseling.  Stipulation at 2.
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At the hearing, the DOE-consultant Psychiatrist affirmed the

substance of the Stipulation.  He testified that his diagnosis of

an adjustment disorder had a lot to do with the individual’s

marital dysfunction.  He explained that an adjustment disorder is

caused by a particular life situation, in this instance the

problems in the individual’s marriage.  He stated that he diagnosed

the individual with adjustment disorder with mixed anxiety and

depression, meaning that the individual has some symptoms of

anxiety and some symptoms of depression.  He stated that the

individual’s symptoms of depression and anxiety did not create

tremendous dysfunction, but that they were more than just sleep

disturbance, and were sufficient to cause distraction, and make it

difficult for him to perform complicated tasks.  TR at 443-445,

453-454. 

The DOE-consultant Psychiatrist testified that an adjustment

disorder is best treated, not with anti-depressant medication, but

with counseling and by resolving the life situation that has

created the adjustment disorder.  He stated that he was convinced

by his conversation with the individual’s counselor that the

individual’s marital relationship had resolved back to a normal

status, and that the resolution of this problem eliminated his

diagnosis of adjustment disorder for the individual, as well as the

related Criterion H concern of impaired judgment and reliability.

TR at 454-455.    

In the administrative review process, it is the Hearing Officer who

has the responsibility for forming an opinion as to whether an

individual has been properly diagnosed with a mental condition. See

10 C.F.R.§ 710.27.  Hearing Officers properly give deference to the

expert opinions of psychologists and other mental health

professionals regarding these diagnoses. See, e.g., Personnel

Security Hearing, Case No. TSO-0401 (2006).  In this instance, I

find that the record supports the DOE-consultant Psychiatrist’s

position that the individual’s adjustment disorder has been

resolved and no longer impairs his judgment and reliability.  TR

at 445.  The testimony of the individual, his wife, his

brother/counselor and his counselor uniformly indicated that the

individual’s marriage relationship has improved significantly as a

result of marital counseling.  TR at 381-384, 316, 225-226, 268.

Accordingly, I accept the DOE-consultant Psychiatrist’s conclusion

that the individual no longer has an illness or mental condition

that could impair his judgment and reliability, and that the

individual has resolved the LSO’s Criterion H concerns.

B. Criterion F Concerns
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False statements by an individual in the course of an official

inquiry regarding a determination of eligibility for DOE access

authorization raise serious issues of honesty, reliability, and

trustworthiness.  The DOE security program is based on trust, and

when a security clearance holder breaches that trust, it is

difficult to determine to what extent the individual can be trusted

again in the future.  See, e.g., Personnel Security Hearing (Case

No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE

¶ 83,030 (2000), aff’d, Office of Security Affairs, 2000.

As indicated above, the LSO finds in its Notification Letter that
the individual deliberately misrepresented, falsified, or omitted

significant information from his 2002 QNSP, his 2008 QNSP and

during this 2004 security clearance investigation concerning his

medical treatment for depression.  On his 2002 and 2008 QNSPs, the

individual answered “yes” to the following question:

In the last seven years, have you consulted with a mental

health professional (psychiatrist, psychologist,

counselor, etc.) or have you consulted with another

health care provider about a mental health related

condition?

See Section 21 of the 2002 and 2008 QNSPs, DOE Exhibits 5 and 4.

However, when asked to “provide an entry for each treatment to

report”, in his 2002 QNSP the individual identified only

“marriage/separation/divorce counseling”, and on his 2008 QNSP the

individual identified only his 2007-2008 marital counseling with

his brother/counselor, and counseling in 2001 that he described as

“marital/family only”.  Id.  The LSO finds that the individual’s

medical records indicate that he was treated by his family

practitioner with anti-depressant medication in 2002, 2004, and

2007, and that he was required to report these consultations and

treatment on the 2002 and 2008 QNSPs.  Finally, the LSO finds that

the individual reported his use of anti-depressant medications as

part of his work-related Human Reliability Program (HRP)

evaluations.  Although he reported to the HRP that these

medications were prescribed for a sleep disorder, his medical

records indicate that the physician assistant believed that he was

“probably” depressed, and that he discussed this concern with the

individual in 2007.  See DOE Exhibit 10.

At the hearing, the individual testified that his failure to

disclose consultations with his family practitioner and physician

assistant about depression were inadvertent and not deliberate.  He

testified that he never understood that he was diagnosed with

depression.  Although he acknowledged that there were some
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3/ The physician assistant testified that he completed two years of

physician assistant training following college, has ten years of

experience in family practice health care, including treating

psychiatric illnesses such as depression and anxiety.  TR at 185-

186.  Accordingly, I find that he is a “health care provider” for

purposes of QNSP Section 21.  

discussions about the possibility of depression, he believed that

he was being treated by his family doctor and the physician

assistant for issues of fatigue and low energy.  TR at 359-362.  He

testified that although he was prescribed anti-depressant drugs by

his family doctor, he understood that he was being given the

medication to treat his sleep disorder and fatigue.  TR at 397-398.

In an August 2009 letter, the individual’s family doctor and his

physician assistant state that they made a “preliminary diagnosis”

of depression based on the individual’s reported symptoms of

fatigue and not feeling well in general.  They stated that they had

him try several medications for depression which were not

effective.  This prompted them to do further testing which

indicated that the individual’s problems actually were caused by

low testosterone and sleep apnea.  Individual’s Exhibit J.  

Based on my review of the record, I find that the individual

deliberately omitted relevant medical information from his 2002 and

2008 QNSPs.  Section 21 on those QNSPs required him to report

consultations with a medical professional about a mental health

related condition.  In early February 2002, the individual

consulted with his family doctor about fatigue.  According to his

doctor’s notes, he advised the individual that a majority of his

symptoms probably are related to depression and wrote him a

prescription for Prozac.  The individual was obligated to report

this consultation on the 2002 QNSP that he completed ten days

later.  DOE Exhibit 10, at 000118.  In August 2007, the individual

and his wife consulted with the family doctor’s physician

assistant. 3/    His notes indicate that the individual’s wife

thought that the individual had depression, while the individual

was “not sure” that it was depression.  The physician assistant

wrote that he believed that the individual’s fatigue, irritability

and mood swings could potentially be depressive symptoms, and that

he started the individual on an anti-depressant medication.  The

individual was obligated to report this consultation on his 2008

QNSP.  Both of these deliberate omissions of mental health

consultations raise concerns under Criterion F.

I also find that the individual did not provide complete and

accurate information to his HRP physicians concerning his use of



- 8 -

anti-depressant medications.  The medical notes cited above and the

2009 letter from the family doctor and the physician assistant

clearly indicate that anti-depressants were prescribed to the

individual because they believed that he was potentially suffering

from depression.  The individual’s statements to the HRP that the

drugs were prescribed solely for fatigue and sleeplessness is

therefore inaccurate.  Accordingly, the LSO properly found that the

individual’s QNSP omissions and his HRP explanations raise

Criterion F concerns.

Nevertheless, I find that the individual has presented testimony

and evidence in this proceeding which mitigate these concerns.

While the individual did not report his counseling and treatment

for possible depression on the 2002 and 2008 QNSPs and his

treatment for possible depression to the HRP, he did inform the HRP

about the anti-depressant medication that he was prescribed.  TR

at 374, Individual’s Exhibit A.  He also acknowledged his

consultations with his family doctor about depressive symptoms at

his 2008 PSI.  PSI at 11, 16-17.  The individual testified that he

honestly believed that he never suffered from depression.  TR

at 359-360.  This testimony was supported by his wife, the

physician assistant, and by the DOE-consultant Psychiatrist.  TR

at TR at 293, 197, 453.  The record also indicates that the

individual derived little or no benefit from the various anti-

depressant medications that he was prescribed, and, as noted above,

the DOE-consultant Psychiatrist believes that the individual’s

depressive symptoms probably were not treatable with medication.

DOE Exhibit 10, TR at 454.  At the time that he was being treated

for possible depression, the individual also was engaging in

marital counseling, and was being evaluated and treated for fatigue

and sleep problems.  I find that this combination of circumstances

led the individual to rationalize that it was not necessary to

inform the DOE about his consultations and treatment for possible

depression.  While this rationalization does not excuse the

individual’s omissions, it indicates that the individual’s

omissions occurred under unusual circumstances, and do not appear

to be evidence of a defect in his overall honesty and reliability.

The individual’s overall reputation for honesty and reliability was

supported by testimony at the hearing.  His former manager, his

current supervisor, and his current co-worker all testified that he

is honest and reliable.  TR at 138, 174-175 and 149   Finally, I

find that the individual is unlikely to omit disclosing relevant

information to the DOE in the future.  At the hearing, the

individual strongly asserted his intention to disclose all relevant

information to the DOE.  TR at 403-406.  I therefore conclude that

the unique circumstances of this case, the individual’s explanation
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for his omissions, his overall reputation for honesty, and his

candor with the DOE since his 2008 PSI have mitigated the

Criterion F concerns.  See Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information, Guideline E,

¶ 17(c) and (d) at  http://www.archives.gov/isoo/pdf/hadley-

adjudicative-guidelines.pdf (December 29, 2005)(mitigation where

offense occurred under unique circumstances and there is low

probability of recurrence).

C.  Criterion G Concerns

The proper safeguarding of classified or sensitive information goes

to the very heart of maintaining national defense and security.

Thus, the failure to protect such information in accordance with

security regulations raises very serious concerns.  As stated in

the Revised Adjudicative Guidelines, Guideline K ¶ 33,

“[d]eliberate or negligent failure to comply with rules and

regulations for protecting classified or other sensitive

information raises doubt about an individual’s trustworthiness,

judgment, reliability, or willingness and ability to safeguard such

information, and is a serious security concern.”  See also

Personnel Security Hearing, Case No. TSO-0007 (2003).

As indicated above, the LSO finds that in the first six months of

2008, the individual was issued two security infractions for

failing to secure the alarms in a limited area and for failing to

secure the lock in an exclusion area, and that he also was found to

have carried a cell phone into a limited area without

authorization.   At the hearing, the individual admitted that these

three security events occurred, and that, in each instance, he was

the person responsible for failing to secure the area or for

introducing a prohibited device.  TR at 333-342.  I therefore find

that the LSO has properly raised these Criterion G concerns.

The DOE contractor’s security investigator testified that his

investigation of these events indicated that they were caused by

“human error”, rather than by the individual deliberately choosing

to circumvent proper security procedures.  TR at 276.  He stated

that in the first event, the individual failed to telephone

security personnel to secure alarms because the individual

initially could not find an available telephone and later became

distracted and forgot to make the call.  TR at 273-274.  With

regard to the second event, the security investigator testified

that the individual was not charged with a security infraction for

carrying a cell phone into a limited area, because the individual

had self-reported the incident, the duration of the event was

brief, and there was no potential for a compromise of security.  TR
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4/ In that report, the individual stated that he had

inadvertently carried his cell phone into a limited area because he

was called into work after hours and quickly escorted into that

area, which was outside of his normal work routine.  DOE

Exhibit 16. 

at 273. 4/  With regard to the third event, the security

investigator stated that the individual failed to secure the lock

in an exclusion area due to a communication error.  This exclusion

area has two exits, and the individual believed that another

employee had agreed to his request to lock the second exit.  It was

later discovered that the second exit had not been locked.  TR at

275.   The individual did not commit a security violation by asking

a co-worker to lock the exit, but when the co-worker failed to do

so, the individual became responsible for her failure.  TR at 285.

The security investigator testified that even though all three of

these events occurred within a six-month period, he did not see any

underlying factors that caused him to be concerned about the

individual’s behavior.  TR at 281.  

The DOE security specialist also testified concerning the LSO’s

Criterion G concerns.  He stated that while security infractions

generally do not result in the compromise of classified

information, they indicate that someone has not followed standard

security procedures.  TR at 69-70.  He stated that the only other

recorded security event involving the individual occurred in 1997,

when the individual received a security infraction for

inadvertently leaving a classified document in a non-secured area.

The DOE security specialist stated that the 1997 event was not

considered “a major security problem at that time.”  TR at 36-37.

He stated that the individual’s three security events in 2008 raise

a concern because it is unusual to see three events in a fairly

short period of time, and because the DOE-consultant Psychiatrist

found that the individual’s mental health issues, i.e., stress,

symptoms of depression, lack of sleep, may have contributed to

these events and could lead to future security events.  TR at 40,

60.  The DOE security specialist testified that the individual

continued to hold a clearance and to work in a classified setting

for about one year after the third security event occurred in 2008,

and that no additional security events occurred.  TR at 61-62.  

The security area custodian/former co-worker testified that she

worked with the individual for about ten years, and that he always

was cautious about following security protocols.  TR at 86-88.  She

stated that the individual’s three security events in six months

was unusual, and that in instances where a person has more than one
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security incident within a brief period of time, that person should

be retrained, and his independent security privileges removed until

he proves himself to be reliable.  TR at 93.  In this regard, the

individual testified that he discussed each of the 2008 incidents

with his manager to determine the cause of the problem and the best

ways to prevent a recurrence.  TR at 333-342. See also Incident

Reports, DOE Exhibits 15, 16 and 17.  The security

technician/former co-worker testified that he regularly worked on

projects with the individual in the period from 1997 until 2003,

and the individual was always very conscientious about security

protocols.  TR at 103-108.  The individual’s former manager

testified that the individual worked for him from 1991 until 2007,

and that he performed well in a job that required him to handle and

control confidential and classified project plans while working in

a public setting.  He stated that he had confidence in the

individual’s capabilities to follow security protocols.  TR at 125-

126.  Finally, the individual’s current supervisor and his current

co-worker testified that the individual is a conscientious worker

who is careful about locking up equipment in his current, non-

secure work environment.  TR at 146-148, 151, 174-175, 180.  

After reviewing the record in this matter, I find that the

individual has mitigated the Criterion G concerns relating to his

three security events in 2008.  One mitigation criterion is a

finding that a person’s failure to follow a security procedure was

infrequent or happened under “unusual circumstances” so that it is

unlikely to recur, and the failure does not cast doubt on the

individual’s current reliability, trustworthiness, or good

judgment.  See Revised Adjudicative Guidelines, ¶ 35(a).  I find

that the individual’s responsibility for two security infractions

and a security incident in the first six months of 2008 was a

highly unusual occurrence in the context of approximately 18 years

of working in secure areas and handling classified information.

Outside of that six-month period, the individual received only one

other security infraction, which occurred in 1997.  As the security

investigator testified, the 2008 infractions/incident were the

result of distraction and miscommunication rather than any

intentional behavior by the individual to circumvent security

protocols.  Moreover, in each instance, the individual took

responsibility for his actions and discussed with his manager how

best to prevent a recurrence.  As discussed above, the DOE-

consultant Psychiatrist has concluded that the individual’s

depressive symptoms, which may have increased his susceptibility to

distracted behavior in 2008, have now been resolved and are

unlikely to recur.  In addition, the individual has a good

reputation for conscientious attention to security protocols and

reliability in his work both before and after the 2008 infractions
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and incident.  I therefore conclude that the individual’s record of

conscientious behavior before and after these three events, and his

successful efforts to address his mental health issues have

mitigated the DOE’s Criterion G concerns.  Id.

IV.  CONCLUSION

For the reasons set forth above, I find that the individual

(i) deliberately omitted information from his QNSPs and from his

HRP reports concerning his past mental health counseling, raising

a concern under Criterion F, (ii) was responsible for two security

infractions and one security incident in a six-month period of

2008, raising concerns under Criterion G, and (iii) was diagnosed

with an adjustment disorder featuring mild and occasionally

moderate symptoms of depression and anxiety, raising a concern

under Criterion H.  Further, I find that this derogatory

information under Criteria F, G and H has been mitigated.

Accordingly, after considering all of the relevant information,

favorable and unfavorable, in a comprehensive and common-sense

manner, I conclude that the individual has demonstrated that

restoring his access authorization would not endanger the common

defense and would be clearly consistent with the national interest.

It is therefore my conclusion that the individual’s access

authorization should be restored.  The individual or the DOE may

seek review of this Decision by an Appeal Panel under the

regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date:July 28, 2010
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   March 3, 2010  
 
Case Number:   TSO-0895 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be granted.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  During most of the period between September 2008 and 
July 2009, the individual received inpatient treatment to address her eating disorders and substance 
abuse.  The local security office (LSO) summoned the individual for an interview with a personnel 
security specialist on October 1, 2009.  Exhibit 12 (Transcript of Personnel Security Interview).  
After this Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist 
(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE 
psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to the 
LSO.  Exhibit 6 (Psychiatrist’s Report of Evaluation).  Based on this report and the rest of the 
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individual’s personnel security file, the LSO determined that derogatory information existed that 
cast into doubt the individual’s eligibility for access authorization. The LSO informed the individual 
of this determination in a Notification Letter that set forth the DOE’s security concerns and the 
reasons for those concerns. Exhibit 1. The Notification Letter also informed the individual that she 
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt 
concerning her eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 13 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual introduced nine 
exhibits and presented the testimony of nine witnesses in addition to her own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A.  The Individual’s Alcohol Usage and Related Incidents 
 
The following information was obtained from the individual’s PSI and the DOE psychiatrist’s 
report, and is generally not disputed by the individual.  In 2006, the individual drank to intoxication 
about three times a week.  Exhibit 12 at 181-83.  As her tolerance increased over the next two years, 
the individual continued to drink to intoxication about three times a week, although she was 
consuming more alcohol to do so.  In addition, she drank three, and later five, beers each night to 
help her get to sleep.  Id. at 183-88.  At the same time, her husband, her parents and her in-laws 
began to notice symptoms of an eating disorder and, in September 2008, they convinced her to enter 
a 45-day inpatient program to address her eating disorder.  Id. at 71-73.3  Within a month after the 
individual returned home from the inpatient program, her family became aware that she was 
drinking alcohol excessively and convinced her to accept substance abuse treatment, first in an 
inpatient setting, then as an outpatient. Exhibit 6 at 11; Exhibit 12 at 194.  She continued to consume 
alcohol while attending outpatient treatment, and was dismissed from the program for failing to 
comply with its prohibition on alcohol use.  Exhibit 12 at 196-97; Exhibit 6 at 11.  The outpatient 
program then recommended that the individual attend a residential program.  Exhibit 12 at 197.  
From January to July 2009, she received inpatient treatment in a residential setting, and was, but for 
one instance, abstinent for its duration. Id. at 198.  During the October 2009 PSI and at a 
November 2009 evaluation by the DOE psychiatrist, she reported that her last drink had been in 
January 2009.  Exhibit 12 at 199-201 (before she entered the residential program); Exhibit 6 at 9 
(January 23, 2009). 
When she met with an on-site staff psychologist at her facility, also in October 2009, she reported 
that her last drink had been in April 2009.  Exhibit 6 at 11.4   
On November 18, 2009, the DOE psychiatrist evaluated the individual.  He concluded that the 
individual met the criteria for alcohol dependence set forth in the Diagnostic and Statistical Manual 

                                                 
3   Although the Notification Letter states that the individual was treated for alcohol use at this facility, the evidence 
consistently supports her contention that she was treated for eating disorders.  Professionals at the inpatient program 
informed the individual and her family that many who suffer from eating disorders use alcohol to self-medicate, but 
the individual did not yet accept that she had an alcohol problem, and that problem was not addressed in the course 
of her treatment at that facility.  Transcript of Hearing (Tr.) at 19, 234. 
 
4  In March 2010, she admitted to the on-site staff psychologist that her last drink had in fact been in September 2009.   
This admission postdates the January 2010 Notification Letter.  Tr. at 118, 255-58. 
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of the American Psychiatric Association, 4th Edition, Text Revised (DSM-IV-TR), without adequate 
evidence of rehabilitation or reformation.  He also stated that the individual’s illness, alcohol 
dependence, causes or may cause a significant defect in judgment or reliability.  Exhibit 6 at 12-13. 
 
B.  The Notification Letter 
 
Much of the information set forth in the preceding section is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. This information 
pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.  Under Criterion H, derogatory information 
that may raise a security concern is defined as “[a]n illness or mental condition which, in the opinion 
of a psychiatrist . . . causes or may cause a significant defect in judgment or reliability.”  10 C.F.R. 
§ 710.8(h).  Under Criterion J, information is derogatory if it indicates that the individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a 
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. 
§ 710.8(j).   
 
As support for these criteria, the Notification Letter cites the diagnosis of the DOE psychiatrist that 
the individual suffers from alcohol abuse.  Exhibit 1.  The letter further cites the individual’s 
extensive inpatient treatment for alcohol dependence, her pattern of heavy alcohol consumption 
since 2006, and her admission of having driven a motor vehicle after consuming alcohol.  Id.  
 
C.  The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of Criteria H and J, and raises 
significant security concerns. Excessive alcohol consumption such as that exhibited by the 
individual often leads to the exercise of questionable judgment or the failure to control impulses, and 
can therefore raise questions about an individual’s reliability and trustworthiness.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White 
House (December 19, 2005) (Adjudicative Guidelines), at Guidelines G and I.   
 
III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
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10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
In the present case, the individual has taken important steps toward recovery from alcohol 
dependence.  However, while these steps mitigate to some degree the concerns in this case, I 
conclude for the reasons set forth below that, at this point in the individual’s recovery, the risk of 
recurrence of the individual’s excessive use of alcohol is not yet low enough to warrant the grant of 
her security clearance.  
 
In his evaluative report, the DOE psychiatrist found that, based on his interview with the individual, 
the results of tests he administered to the individual, and information contained in the individual’s 
DOE personnel security file, the individual met the DSM criteria for alcohol dependence.  The DSM 
states that a diagnosis of alcohol dependence is indicated if three or more of seven specified 
circumstances have occurred within a 12-month period.  DSM-IV-TR 303.90, Alcohol Dependence 
(as an example of Substance Dependence).  The DOE psychiatrist found that the individual’s history 
fit six of those circumstances.  Exhibit 6 at 9 (quoting DSM-IV-TR 303.90, Criteria (1)-(6)).  He 
found the individual had endorsed tolerance (capacity to consume more alcohol before reaching 
intoxication), withdrawal symptoms, consuming more alcohol than intended (through binging), 
preoccupation or psychological dependence on alcohol (cravings), spending excessive time 
obtaining, using, or recovering from alcohol (in the past), and sustaining “losses or at least neglected 
responsibilities when she was in school,” as the result of drinking.  Id.  The evidence in the record 
supports these findings, and the individual has not challenged them.   
 
The individual’s husband testified that the individual did not drink alcohol routinely until they 
started dating.  Tr. at 14.  She drank in limited amounts as part of his social circle.  Id. at 15.  Her 
consumption increased as she became anxious before their wedding.  Id.  After the wedding, he 
noticed that she was eating less and drinking more alcohol.  Id. at 16.  Her family focused on her 
eating disorder as the primary problem and arranged for her treatment in September 2008.  Because 
they learned that many suffering from eating disorders self-medicate with alcohol, the individual’s 
husband removed all alcohol from their home in November 2008, when she returned from treatment. 
 Id. at 19, 22, 55.  Nevertheless, he resisted changing his patterns of socialization, which revolved 
around alcohol consumption.  Id. at 22.  They attend couples therapy weekly, where they have 
discussed, among other things, his drinking patterns.  Id. at 27, 56.  They now socialize some of the 
time with non-drinking friends, and he now accompanies his wife sometimes to church, a recent 
interest of hers.  Id. at 28-29.  He continues to drink alcohol socially both in her presence and out of 
it.  Id. at 40-42, 49.   
 
At the hearing, the individual’s treating psychotherapist, who provides couples therapy as well as 
individual therapy, and the on-site staff psychologist each testified that the individual in fact suffers 
from bipolar disorder.  Tr. at 108 (psychotherapist), 114-15 (staff psychologist).  According to their 
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testimony, this condition went unrecognized for years and only recently was identified.  Id. at 114.5  
Under this theory, in which the DOE psychiatrist does not concur, the individual self-treated her 
condition by engaging in both anorexic and bulimic behavior and by drinking alcohol to 
intoxication.  Id. at 104.  I need not make a finding as to whether the individual suffers from bipolar 
disorder as the LSO did not allege that condition as derogatory information in its Notification Letter, 
but focused instead on her alcohol dependence.  Nevertheless, I must determine whether the 
individual has mitigated the LSO’s concerns regarding her alcohol dependence, and within that 
context I will assess whether her bipolar disorder, if indeed it exists, has any bearing on that 
determination. 
 
The individual began attending Alcoholics Anonymous (AA) meetings consistently in January 2009. 
Id. at 60 (sponsor).  At first, she did not benefit from them, because she felt that she was not an 
alcoholic and had nothing to gain from them.  She continued to attend, however, and reached an 
epiphany of sorts around March 2010.  At that point, she not only accepted that alcohol was a 
problem in her life, but also realized that she must be “brutally honest” both to others and to herself 
if she intended to remain abstinent.  Id. at 255 (individual).  The on-site staff psychologist noted this 
change in the individual’s perspective at that time, and ascribed it to the individual’s progress to a 
more advanced stage of recovery.   Id. at 131-32.   
 
The individual’s honesty was addressed at the hearing.  As stated above, the individual reported her 
last use of alcohol at least three different ways.  Most recently, she admitted to the on-site staff 
psychologist in March 2010 that she had drunk alcohol in September 2009, when she and her 
husband were at a football game surrounded by heavy drinking.  Id. at 130 (on-site staff 
psychologist), 238 (individual).  She asked her husband to take her home, but he refused.  She left 
the game on her own and found her way to a nearby bar.  Id. at 205 (individual’s father), 238 
(individual).  This episode took place only one month before she reported to the on-site staff 
psychologist in October 2009 that her last use of alcohol had been in April 2009.  Id. at 130.  
Moreover, during her PSI that same month and in her interview with the DOE psychiatrist the next 
month, she had reported her last use as January 2009.  Exhibit 12 at 198; Exhibit 6 at 9.  When asked 
at the hearing why she had not been truthful with the on-site staff psychologist in October 2009, she 
testified that she was embarrassed at her failure to maintain her sobriety and did not feel comfortable 
making such an admission to a stranger.  Tr. at 253.  In March 2010, as described above, she reached 
a breakthrough, and could no longer deceive herself or others about her drinking.  It was at that time 
that she admitted her September 2009 drinking to the on-site staff psychologist.  All the evidence in 
the record indicates that the individual has been open, honest, and forthright since that time. 
 
The on-site staff psychologist testified that, in his opinion, the individual’s prognosis is good, 
especially now that she is “brutally honest” with herself and others, in light of her AA attendance, 
her ongoing treatment and medication regimen, her improved communication with her husband, and 
her support network.  Tr. at 119-23.  He testified that she is taking all the right steps toward 
recovery, but because she has been abstinent for less than one year, he considers her alcohol 
dependence to be in early remission.  Id. at 141.  He noted, however, that her husband still drinks 
alcohol, though not in her presence, and, through couples therapy, is gradually learning to place his 
wife’s needs for an alcohol-free lifestyle before his own desires.  He also stated that the husband 

                                                 
5  In addition, her treating psychiatrist, who did not testify at the hearing, provided a letter in which he indicated that 
the individual suffers from, and is being treated for, mixed anxiety disorder in addition to bipolar disorder.  Exhibit I. 



 
 - 6 - 
 
would benefit from participation in Al-Alon, a support organization for family members of 
alcoholics.  Id. at 148-49.  Similarly, the facilitator of the individual’s weekly aftercare group 
testified that the individual is proactive in her recovery, but that it is more difficult for her because 
her husband continues to drink alcohol.  Id. at 217, 222. 
 
After hearing all the testimony at the hearing, the DOE psychiatrist expressed his opinion that the 
individual still suffers from alcohol dependence, with a sobriety date of September 2009.  Id. at 295. 
He concurs in the on-site staff psychologist’s diagnosis of alcohol dependence in early remission, 
and no evidence has been presented that supports a different conclusion.  Therefore, the critical issue 
is whether the individual has mitigated the concerns raised by this illness, that is, the likelihood that 
the individual will become intoxicated in the future.  
 
The DOE psychiatrist enumerated a number of positive factors in the individual’s case that would 
tend to reduce the risk that the individual would resume drinking alcohol:  individual treatment, 
couples therapy, consistent AA participation with a sponsor, the involvement of a locally respected 
psychiatrist, review and oversight by the on-site staff psychologist, support of friends and family 
and, most important, a “love of the sober life” and an understanding that “alcohol is not a medicine 
but a poison.”  Id. at 296.  The DOE psychiatrist then discussed the negative factors he saw, chief 
among them the stresses in her marriage.  He stated that the individual’s husband remains dedicated 
to an alcohol-based lifestyle, despite the dangers and risks that it poses to her commitment to 
abstinence.  Id. at 297. He also expressed concern that the husband has not participated in Al-Anon, 
despite the suggestion by a number of his wife’s providers of care.  Id. at 298.    
 
Although I find that the individual suffers from alcohol dependence, I also find that she has taken 
significant steps to address this condition.  She attends AA meetings several times a week, and 
continues to see her psychotherapist weekly.  She lives in an alcohol-free house.  She and her 
husband have substituted some of their alcohol-based social activities with alcohol-free activities, 
including church attendance and long walks.  As of March 2010, she freely admits that alcohol is a 
problem for her and intends never to drink again.  To the extent the evidence establishes that her use 
of alcohol arose as self-medication of a previously unrecognized mental condition, bipolar disorder, 
the evidence also demonstrates that the individual is compliant with her medicinal regimen for 
preventing future outbreaks of that condition.  Most important, she has been abstinent for over seven 
months, as of the hearing.   
 
Despite good reasons for optimism about the individual’s chances of remaining abstinent, there are 
also good reasons for a more guarded prognosis at this time.  Although her husband removed all 
alcohol from their home and is becoming more attentive to her needs to distance herself from social 
settings in which alcohol is present, he nevertheless has been unwilling up to now to remove himself 
from those same settings for her sake.  The result is that, nearly two years after he learned that his 
wife has a problem with alcohol serious enough that she should never drink again, they are still 
negotiating regarding the extent of alcohol-related social activities in their life, despite her testimony 
that his alcohol consumption has made her recovery harder.  Id. at 264.  Her September 2009 relapse 
is a case in point.  In addition, the expert witnesses agree, and I concur, that the husband should 
attend Al-Anon meetings to better understand his wife’s illness and to give and receive the support 
of other life partners of alcoholics.  Although the individual is taking many positive steps on her own 
to address her alcohol problem, her lack of support at home is concerning.  I also consider that both 
the DOE psychiatrist and the on-site staff psychologist expressed concern that the individual had not 
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yet been abstinent for one year.  Id. at 141, 294-95.  In cases such as this one, I am mindful that the 
Part 710 regulations essentially direct me to err, if I must, on the side of caution.  10 C.F.R. 
§ 710.7(a) (“Any doubt as to an individual's access authorization eligibility shall be resolved in favor 
of the national security.”)  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates “that 
security determinations should err, if they must, on the side of denials”).  At this relatively early 
stage in the individual’s recovery, seven months as of the time of the hearing, and in light of my 
concerns for her lack of sufficient spousal support, it is my common sense judgment that the level of 
risk that the individual will return to using alcohol to excess is not yet acceptably low and, after 
considering the entirety of the record, that the individual has not sufficiently mitigated the security 
concerns associated with the issues before me. 
 
V.  CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria H and J, and therefore has not demonstrated that granting 
her access authorization would not endanger the common defense and would be clearly consistent 
with the national interest. Accordingly, I find that the individual’s security clearance should not be 
granted. The individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 22, 2010 
 
 
  
 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance.

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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                                                      DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      March 10, 2010

Case Number:                      TSO-0896

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”)

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear

Material.” 1 For the reasons set forth below, I conclude that the individual’s security clearance should

not be restored at this time. 2 

I.  BACKGROUND

The Department of Energy (DOE) granted the individual a security clearance in connection with her

employment by an agency contractor. In 2007, the local DOE security office learned that the

individual’s employer had placed her on short-term disability because of post-partum depression and

an addiction to hydrocodone. Because this information raised concerns about the individual’s

continued eligibility for access authorization, the local security office called her in for an interview

with a personnel security specialist. After this Personnel Security Interview (PSI) failed to resolve

these concerns, the local security office referred the individual to a local psychiatrist (hereinafter

referred to as “the DOE psychiatrist), for an evaluation. The DOE psychiatrist submitted a written

report based on this evaluation to the local security office.  
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3 Hydrocodone is a semi-synthetic opiate derived from either of two naturally-occurring opiates,

codeine or thebaine.  

After reviewing this report and all of the other information in the individual’s personnel security file,

the local security office determined that derogatory information existed that cast into doubt the

individual’s eligibility for a security clearance. The manager of the DOE field office informed the

individual of this determination in a February 8, 2010, letter that set forth in detail the DOE’s

security concerns and the reasons for those concerns. On May 19, 2010, the DOE field office

amended this letter to include an allegation relating to an incident that occurred after the issuance

of the initial letter. I will hereinafter refer to this amended letter as the Notification Letter. The

Notification Letter also informed the individual that she was entitled to a hearing before a Hearing

Officer in order to resolve the substantial doubt concerning her eligibility for access authorization.

The individual requested a hearing on this matter. The manager of the DOE field office forwarded

this request to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The

DOE introduced 17 exhibits into the record of this proceeding and presented the testimony of the

DOE psychiatrist. The individual introduced 14 exhibits into the record and presented the testimony

of five witnesses, in addition to testifying herself. 

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

     CONCERNS

A. Derogatory Information

The following information was provided by the individual during her psychiatric evaluation and

during the PSI, and is undisputed. In 1999, the individual began experiencing back problems, and

was prescribed Vicodin (which is a combination of acetaminophen and hydrocodone) to alleviate

her pain. 3 She generally used the drug as prescribed until March 2003, when she had back surgery.

This surgery did not alleviate her condition, and the individual began to abuse her medication, taking

as many as two or three Vicodin every four hours for its psycho-active properties as well as for pain

relief. She began to see multiple physicians, each of whom was prescribing the drug. In addition, the

individual would visit emergency rooms and obtain pain medications under false pretenses. The

individual’s hydrocodone usage temporarily ceased in 2006, when she became pregnant.

Subsequently, her hydrocodone usage resumed, and in 2007, she received treatment at a local mental

health facility for hydrocodone addiction and for post-partum depression. She was able to refrain

from hydrocodone use for approximately one month after her discharge, when she again relapsed and

resumed obtaining the drug from multiple doctors. In January 2008, the individual again enrolled in

an in-patient drug treatment program. After successful completion of that program, the individual

was prescribed buprenorphine, a synthetic opioid designed to relieve the individual’s cravings for

hydrocodone. The individual continued taking buprenorphine until October or November, 2009. 

B. The Notification Letter
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In large part, this derogatory information forms the basis for the allegations set forth in the

Notification Letter. These allegations pertain to paragraphs (h), (k) and (l) of the criteria for

eligibility for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.

Criterion (h) refers to information indicating that the individual has an illness or mental condition

of a nature which, in the opinion of a psychiatrist, causes or may cause a significant defect in

judgement or reliability. Criterion (k) is applicable to information indicating that the individual has

possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled

Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such as

marijuana, cocaine, amphetamines, . . . etc.)” except as prescribed or administered by a physician

or otherwise authorized by federal law. As support for these criteria, the Letter cites the diagnosis

of the DOE psychiatrist that the individual suffers from opioid dependence with no remission, and

that this condition causes, or may cause, a significant defect in the individual’s judgement and

reliability. The DOE psychiatrist further concluded that there was no evidence of reformation or

rehabilitation from this condition. As further support for its allegations under criterion (k), the Letter

cites the individual’s statements concerning her history of hydrocodone usage described in section

II.A above.  

Pursuant to criterion (l), information is derogatory if it indicates that the individual “has engaged in

any unusual conduct or is subject to any circumstances which tend to show that [she] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [she] may be subject to pressure,

coercion, exploitation or duress which may cause [her] to act contrary to the best interests of the

national security.” 10 C.F.R. § 710.8(l). Under this criterion, the Letter first cites the individual’s

practice of obtaining hydrocodone under false pretenses. 

The Letter also alleges that she failed to report several incidents to DOE security, in violation of

security requirements. Specifically, it states that the individual failed to notify DOE security that (i)

in 2006, she received treatment for drug abuse at a local health care facility (hereinafter referred to

as “Facility A”); (ii) in 2008, she received drug treatment at another local health care facility

(hereinafter referred to as “Facility B); and (iii) in March 2010, she received a citation for driving

with an expired registration. 

Finally, under criterion (l), the Letter further alleges that the individual provided false information

on her 2003 Questionnaire for National Security Positions. Specifically, it states that she incorrectly

answered “No” to questions 23(d) (“Have you ever been charged with or convicted of any offense(s)

related to alcohol or drugs?”) and 24(a) (“Since the age of 16 or in the last seven years, whichever

is shorter, have you illegally used any controlled substance, for example, marijuana, cocaine,  . . .

or prescription drugs?”). 

C. The DOE’s Security Concerns

The derogatory information set forth in the Notification Letter adequately supports the DOE’s

invocation of criteria (h), (k) and (l), and raises significant security concerns. The use of a psycho-

active prescription drug in a manner other than as prescribed by a physician can raise questions about

an individual’s reliability and trustworthiness, both because such usage may impair judgement and



- 4 -

because it raises questions about a person’s ability or willingness to comply with laws, rules, and

regulations.  An unwillingness to comply with security guidelines and other rules and regulations

casts doubt upon an individual’s ability to protect classified information. A psychiatrist has

determined that the individual’s drug addiction is a mental condition that can impair her judgement,

reliability and trustworthiness. See Revised Adjudicative Guidelines for Determining Eligibility for

Access to Classified Information, The White House (December 19, 2005), Guidelines E, H and I. 

III. REGULATORY STANDARDS

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring the individual’s

security clearance would compromise national security concerns. Specifically, the regulations

compel me to consider the nature, extent, and seriousness of the individual’s conduct; the

circumstances surrounding her conduct; the frequency and recency of the conduct; the age and

maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of

the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited

therein. The regulations further instruct me to resolve any doubts concerning the individual’s

eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Criteria (h) and (k)

At the hearing, the individual attempted to demonstrate rehabilitation from her hydrocodone

addiction. She testified that at the suggestion of one of the doctors from whom she was obtaining

hydrocodone, she checked herself into Facility B in September 2007 to address her drug usage

problem. Hearing Transcript (Tr.) at 18. After successfully completing this program, she was

discharged later that month. Shortly thereafter, she experienced other health issues that required

surgery, and she again obtained, and resumed using, hydrocodone through a local physician to

alleviate her pain. Tr. at 19. To address her previous issues regarding use of the drug, her doctor

devised a plan whereby a relative would obtain the hydrocodone and control the individual’s access

to it. When the individual realized that this plan would not work, she decided to return to the drug

treatment program at Facility B in January 2008. Tr. at 20. After completing this program for a
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second time, the individual was prescribed buprenorphine and was referred to an administering and

supervising physician (hereinafter referred to as “the individual’s doctor”). Tr. at 22. Facility B also

recommended that the individual see a drug counselor on a regular basis for “aftercare.” In order to

establish a support system to help her remain drug-free, the individual began spending three nights

a week at a group home for recovering drug addicts. Tr. at 24. In addition, the individual enrolled

in an intensive out-patient drug treatment program in 2008 at Facility A and was also attending

Alcoholics Anonymous (AA) meetings. The individual explained that she was “throwing everything

that she could at [her addiction]” because she was “still looking for the answer,” which, she said,

“came a little later.” Id.  

The “answer,” she continued, came during the summer of 2009, when she went from a superficial

understanding of the 12-step program to actively applying it to her life. Tr. at 25. This was partly the

result of finding the right meetings to attend. She stated that she attends a women’s meeting on a

weekly basis, and that she is in an AA meeting somewhere on most days. Tr. at 26, 62. In these

meetings, she has learned about the “triggers” to her addictive behavior, and how to avoid them. She

has a sponsor, whom she meets with every weekend and calls every day. Tr. at 26. 

The individual also discussed her usage of buprenorphine. She testified that, unlike her experience

with hydrocodone, she experienced no euphoria when she took the drug, adding that it helped her

escape her addiction by eliminating her cravings. Tr. at 27-29. She testified that she stopped using

buprenorphine, under the auspices of her doctor, in November 2009. Tr. at 30. She also called all of

the local pharmacies and instructed them not to fill any prescriptions for hydrocodone for her. Tr.

at 31-32. She has not used hydrocodone or any other prescription pain reliever since January 2008.

Tr. at 21. 

The individual’s doctor also testified. He said that Subutex and Suboxone, the two buprenorphine-

based medications that the individual took after her discharge from Facility B, are not addictive and

do not result in any euphoria to the patient. Someone like the individual, who has not taken a

narcotic pain medication in two-and-one-half years, has not taken buprenorphine in seven months,

and has diligently pursued counseling, he added, should be considered successfully rehabilitated. Tr.

at 129-130. He would consider her sobriety date to be the last date on which she took hydrocodone,

in January 2008, and he concluded that there was no reason to doubt that she would act in a reliable

and trustworthy manner in all aspects of her employment. Tr. at 130-131. 

After reviewing this testimony and that of the other witnesses, as well as record in this matter as a

whole, I am convinced that the individual is fully committed to her recovery and is taking all of the

necessary steps in pursuit of that goal. However, I find that she has not adequately addressed the

DOE’s security concerns under criteria (h) and (k) because I believe that her chances of relapse into

opioid dependence at this stage of her recovery remain unacceptably high. 

The treatment recommendations of the DOE psychiatrist support this conclusion. In his report, he

stated that, in order to demonstrate adequate evidence of reformation or rehabilitation, the individual

would have to establish a “stable recovery plan,” with “a gradual reduction of buprenorphine and

then development of a sober lifestyle. This process, including a lengthy period of abstinence, may

require more than one year.” DOE Exhibit (DOE Ex.) 6 at 3. At the hearing, the DOE psychiatrist
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4 The DOE psychiatrist did say, however, that his concerns would be adequately addressed if the

individual agreed to participate in the drug testing program offered through the Employee Assistance

Program at her worksite. He indicated that this would give him adequate assurance that the

individual was continuing to abstain from opioid use. Tr. at 99, 112. 

The DOE psychiatrist’s willingness to change his position based on the individual’s participation

in this drug monitoring program does not alter my finding that, as of the date of the hearing, the

individual was not demonstrating adequate evidence of rehabilitation from her drug dependence. I

cannot base my conclusion as to the status of the individual’s rehabilitation on events that might

occur after my consideration of this matter has ended. Were I to concur with the DOE psychiatrist’s

approach, there are variables that could change the nature of the individual’s participation in the

program, yet my Decision could not be changed to reflect them. Moreover, the individual was

determined to be ineligible for participation in the program. Individual’s Exhibit 14. Consequently,

the DOE psychiatrist’s concerns remain unresolved. 

   
5 I note that at the hearing, the DOE psychiatrist testified that he was more concerned about the

individual’s buprenorphine usage than he was about the individual resuming her usage of

hydrocodone. Tr. at 111. This concern stemmed from the difficulty that he believed the individual

would have in ceasing her usage of buprenorphine. The concern finds some support in the fact that

the individual’s initial attempts to decrease her consumption of the drug in October 2009 were

unsuccessful. Tr. at 57-58. However, the DOE psychiatrist also testified that without the

buprenorphine, there was a risk that the individual could relapse into hydrocodone dependence. Tr.

at 111.  

testified that he would consider the individual’s “drug-free” date to be November 2009, when she

stopped taking Buprenorphine, and that her seven months of opioid abstinence as of the date of the

hearing was “relatively short.” Tr. at 96. He concluded that there were still valid concerns about the

individual’s judgement and reliability. Tr. at 99. 4 

I, too, believe that seven months of abstinence from opioid use is insufficient to demonstrate that the

individual is fully rehabilitated. Although the record in this matter indicates that the individual has

not used hydrocodone since January 2008, and that buprenorphine is considerably less susceptible

to abuse, the record also indicates that the drug was an important support in the individual’s efforts

to conquer her addiction. She indicated at the hearing that in October or November 2009, she had

to increase her dosage of buprenorphine in order to combat cravings that she was still having for

hydrocodone. Tr. at 55-56. Seven successful months without that support are not sufficient to

convince me that the chances of a relapse into hydrocodone usage are acceptably small. 5 See, e.g.,

Personnel Security Hearing, Case No. TSO-0839 (2010) (Five or six months since cessation of use

of drug to assist in recovery from hydrocodone dependence insufficient to demonstrate that

individual’s risk of relapse was acceptably low). The individual has not adequately addressed the

DOE’s security concerns under criteria (k) and (h).     

B. Criterion (l) 
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6 For the reasons that follow, I find that the individual has adequately addressed the DOE’s other

allegations under criterion (l). With regard to the allegation that the individual falsely indicated on

her 2003 QNSP that she had not illegally used prescription drugs with the last seven years, while she

did admit that she became “hooked” after her 2003 surgery, it is not clear that she engaged in “doctor

shopping” or any other illegal drug-related activity prior to completing the QNSP. While the

individual failed to disclose her 1989 DUI arrest in response to question 23(d) of her 2003 QNSP,

the fact that she had previously informed the DOE of this arrest lends credence to her claim that this

omission was inadvertent. Finally, with regard to her alleged failure to report her treatment for drug

dependence in 2008 and her 2010 citation, she testified that she did comply with her employer’s

requirements by reporting her 2008 treatment to her supervisor (who died suddenly before he could

report it to DOE security), and that she did not report the 2010 citation in a timely fashion because,

at the time, she did not know that the amount of the fine would exceed the $250 threshold for

reporting it to the DOE. Tr. at 36, 39-41.    

I  reach a similar conclusion regarding criterion (l). The individual has admitted that, after her

surgery in 2003, she engaged in the illegal and dishonest practice of “doctor shopping, i.e., obtaining

hydrocodone from multiple physicians under false pretenses, until her enrollment in the drug

treatment program at Facility B in 2007. DOE Ex. 10 at 26-29; Tr. at 143. As an initial matter, I am

concerned that if the individual relapses, she might again engage in dishonest or illegal behavior to

obtain hydrocodone. 

Moreover, inconsistencies between the individual’s testimony at the hearing and her statements

during the PSI raise continuing doubts about her honesty and reliability. At the hearing, the

individual responded to the DOE’s allegation that she failed to report her 2006 participation in the

drug treatment program at Facility A by insisting that she received no treatment of any kind at

Facility A until 2008. Tr. at 18, 21. However, during her PSI, the individual said that she “didn’t

really go in for counseling until after” her child was born. DOE Ex 10 at 11. “And that was in

October of 2006?” she was asked. “Yeah,” she responded. When asked what her therapy consisted

of, she replied “counseling at [Facility A] and going on Cymbalta.” Id. at 12. Also, at the hearing she

testified that each of two doctors from whom she obtained prescriptions for hydrocodone knew about

the other doctor and his prescription. Tr. at 141-144. Yet on two occasions during her PSI, she stated

that they did not know that she was seeing both of them and obtaining prescriptions from both. DOE

Ex. 10 at 26-27, 39. As I continue to harbor serious doubts about the individual’s honesty and

reliability, I conclude that the individual has failed to adequately mitigate the DOE’s security

concerns under criterion (l). 6 

V. CONCLUSION

For all of the foregoing reasons, I find that the individual has failed to successfully address the

DOE’s security concerns under criteria (h), (k) and (l). I therefore conclude that she has not

demonstrated that restoring her access authorization would not endanger the common defense and

would be clearly consistent with the national interest. Accordingly, I have determined that the

individual’s security clearance should not be restored at this time. The individual may seek review

of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.



- 8 -

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: July 20, 2010



 

 

*  The original of this document contains information which is subject to withholding from 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   March 10, 2010 
 
Case Number:   TSO-0898 
 
 
 
This Decision concerns the eligibility of XXXX XXXXX (hereinafter referred to as “the 
Individual”) to hold a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s security clearance should be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual by the local security office (LSO).  See 10 C.F.R. ' 710.21.  The letter informed the 
Individual that information in the possession of the DOE created a substantial doubt concerning 
her eligibility for a security clearance.  Specifically, the LSO characterized this information as 
indicating that the Individual had been diagnosed with alcohol dependence by a board-certified 
psychiatrist, who opined that this illness or mental condition causes, or may cause, a significant 
defect in the Individual’s judgment or reliability.1 
 
The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for a DOE 
security clearance.  The Individual filed a Response to the Notification Letter and requested a 
hearing.  The LSO forwarded the Individual’s request to the Office of Hearings and Appeals 

                                                 
1  The Notification Letter alleges that the Individual has:  “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse,@ 10 C.F.R. ' 710.8(j); and, (2) “[a]n illness or mental condition of a nature which, in the opinion of a 
psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability,” 10 
C.F.R. § 710.8(h).   
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(OHA) and the OHA Director appointed me as the Hearing Officer in this matter on 
November 25, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from a  
clinical psychologist (the Psychologist), the Individual’s psychiatrist (the Individual’s 
Psychiatrist), an Alcoholics Anonymous (AA) member (the AA member), two of the 
Individual’s co-workers, one of the Individual’s friends, the Individual’s spouse, and the DOE 
psychiatrist (the DOE Psychiatrist).  The Individual also testified on her own behalf.  See 
Transcript of Hearing, Case No. TSO-0898 (hereinafter cited as ATr.@). The LSO submitted 13 
exhibits, marked as Exhibits 1 through 13, while the Individual submitted 8 exhibits, marked as 
Exhibits A through H. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting or continuation of access authorization will not endanger 
the common defense and security and is clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this decision: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
From 1984 until 2007, the Individual consumed two or three beers every night, , because it 
helped her to relax.  Exhibit 13 at 35-36.  In 2007, the Individual switched from beer to whiskey, 
because beer had lost its effect on her.  Id. at 50-51.  After she switched to whiskey, she began 
having alcohol induced blackouts on two to three occasions per week.  Id. at 50.  Her husband, a 
recovering alcoholic, began expressing concerns about her alcohol use, which apparently caused 
her to suffer weight-loss and insomnia.  Id. at 46, 53-54.  In late 2008, the Individual began 
abstaining from alcohol use.  Id. at 36.  After two months of abstaining from alcohol use, 
however, the Individual resumed consuming alcohol and began drinking three to six ounces of 
whiskey every evening, usually with a beer.  Id. at 38-41.  In August 2009, her parents and 
spouse confronted her with their concerns about her excessive alcohol consumption.  At that 
time, she decided to stop using alcohol.  Her last use of alcohol occurred on August 8, 2009.  Id. 
at 41.  Thereafter, she began suffering from alcohol withdrawal and was taken to the emergency 
room by family members on August 11, 2009.  Id.  She was then hospitalized for nine days for 
alcohol detoxification and treatment of alcohol withdrawal.  After her release from the hospital, 
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the Individual began meeting with her primary care physician on a weekly basis.                     
 
On September 8, 2009, she began attending an Intensive Outpatient Program (IOP) at a local 
treatment facility.  She attended the IOP three times a week until she successfully completed it 
on October 15, 2009.  Her participation in the IOP included three visits with a psychiatrist (the 
IOP Psychiatrist).  On October 21, 2009, she began attending sessions at an addiction support 
group (the ASG) on a weekly basis.  The Individual also began attending AA group meetings on 
a daily basis and obtained a sponsor. 
 
Upon returning to work, the Individual reported her hospitalization, as required, to the LSO.  The 
LSO conducted a Personnel Security Interview (PSI) of the Individual on October 20, 2009.2  
Since the PSI did not resolve the security concerns raised by the Individual’s hospitalization for 
alcohol withdrawal and detoxification, she underwent evaluation by a DOE psychiatrist (the 
DOE Psychiatrist) at the LSO’s request. 
  
In the meantime, a Psychologist (the Psychologist), from her employer’s Employee Assistance 
Program (EAP) evaluated the Individual.  The Individual began monthly counseling sessions 
with the Psychologist.  The EAP also began performing routine unannounced drug and alcohol 
screenings, each of which have been uniformly negative. 
 
On December 2, 2009, the DOE Psychiatrist reviewed selected portions of the Individual’s 
personnel security file, and interviewed the Individual.  During her interview with the DOE 
Psychiatrist, the Individual admitted that she had used alcohol to provide relief from stress and to 
help her sleep.  The Individual also admitted that she had developed a tolerance to alcohol and 
insomnia.  The Individual indicated that she had felt guilty about drinking.  The Individual noted 
that she had no desire to resume using alcohol and realized that doing so could have life 
threatening consequences.  After completing her evaluation of the Individual, the DOE 
Psychiatrist issued a report on December 14, 2009, in which she opined that the Individual was 
suffering from alcohol dependence, with physiological dependence, in early full remission.3  
Exhibit 7 at 14.4  This condition could cause a defect in the Individual’s judgment and reliability.  
The DOE Psychiatrist opined:  
 

As adequate evidence of rehabilitation the individual needs to continue her 
current program ([ASG], AA meetings, and Recovery Agreement through 
Employee Assistance Program) for at least one year. . . .  
 
Any future resumption of alcohol use or non-prescribed controlled substances will 
be evidence that the individual is not showing adequate evidence of rehabilitation. 
 
As adequate evidence of reformation there are two alternatives: (1) if the 

                                                 
2  A copy of the transcript of the October 20, 2009, PSI appears in the record as Exhibit 13.  
 
3  A copy of the DOE Psychiatrist’s report appears in the record as Exhibit 7. 
    
4 The DOE Psychiatrist further concluded that the Individual suffered from central pontine myelinolysis (CPM).  
The LSO did not cite CPM as a basis for invoking Criterion H in this case.  Therefore, I make no findings in regard 
to this condition. 
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individual goes through the program listed above, one year of absolute sobriety 
would be necessary to show adequate evidence of reformation; (2) if the 
Individual does not go through the rehabilitation program listed above, three years 
of absolute sobriety would be necessary to show adequate evidence of 
reformation.   
 

Id. at 14-15.    
    
IV.    ANALYSIS 
 
The DOE Psychiatrist, the Individual’s Psychiatrist, and the Psychologist all agree that the 
Individual meets the criteria set forth in the American Psychiatric Association’s Diagnostic and 
Statistical Manual, Fourth Edition (DSM-IV) for alcohol dependence.  Tr. at 147, 181-182,    
This diagnosis amply supports the invocation of Criteria H and J.   
 
The Individual’s diagnosis of alcohol dependence raises a security concern because excessive 
alcohol use often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual’s reliability and trustworthiness.  Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
by the Assistant to the President for National Security Affairs, The White House (December 29, 
2005) at ¶ 21.   
 
The remaining question under Criteria H and J is whether the Individual has sufficiently 
mitigated the concerns about her judgment and reliability raised by her alcohol dependence.   
 
I find that the Individual has mitigated the concerns about her judgment and reliability raised by 
her alcohol dependence.  At the time of the hearing, the Individual had abstained from the use of 
alcohol for a period of nine and two-thirds months.  She has attended and successfully completed 
an IOP, received individual counseling, regularly attends an addiction support group, is working 
the AA 12-Step program, and has obtained an AA sponsor.  The Individual has submitted 
documentary evidence supporting her assertion that she is reformed and rehabilitated, including a 
letter from her ASG facilitator,5 a letter from her treating physician,6 two reports by a 
Counselor,7 records documenting her attendance at support group meetings,8 and records 
documenting her history of negative drug and alcohol screenings.9  The Individual’s Psychiatrist, 
the Psychologist and the DOE Psychiatrist each testified that the individual’s prognosis is 
excellent.  Tr. at 144, 213, 228.   
 
The Individual recognizes that she has a problem with alcohol.  Tr. at 126.  At the hearing, the 

                                                 
5  This letter appears in the record as Exhibit A. 
 
6  This letter appears in the record as Exhibit B. 
 
7  These reports appear in the record as Exhibits C and D. 
  
8  These records appear in the record as Exhibit E. 
 
9 These records appear in the record as Exhibit F. 
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Individual testified that she decided to stop using alcohol because of its effects on her health.  Id. 
at 83.  The Individual testified that her father and her husband expressed concerns to her about 
her drinking.  She testified that her father and her husband strongly supported her quest for 
sobriety.  Id. at 96. She testified that she had attended the IOP three nights a week, three hours a 
night, for six weeks.  Id. at 97.  She began attending AA a week after she graduated from the 
IOP.  Id.  at 98.   She attended 140 AA and ARG meetings in the seven months preceding the 
hearing.  Id. at 100.  She testified that she gets a lot out of these support meetings and that she 
has made a lot of friends attending them.  Id.  She testified that she is working on Step 10 of the 
AA 12-Step program.  Id. at 102-103.  The Individual has obtained an AA sponsor.  Id. at 104, 
109.  The Individual testified that she intends to avoid all alcohol use in the future and to 
continue with AA.  Id. at 118.  She realizes that she will always have an alcohol problem and that 
she needs to “stay on [her] toes.”  Id. at 128.             
 
The Psychologist testified on the Individual’s behalf at the hearing.  The Psychologist testified 
that the Individual is doing well and is highly motivated.  Tr. at 143.   He characterized her 
prognosis as “excellent.”  Id. at 144.  He further characterized her risk of relapse as “low” and 
her insight as “good.”  Id. at 145, 155-156.  The Psychologist testified that the Individual is 
further along in her recovery than most people would be after almost 10 months of recovery.  Id. 
at 160-161.  He further tested that, for this Individual, the difference in relapse risk between 10 
months and a year of abstaining from alcohol is insignificant.  Id. at 161.  
 
The Individual’s Psychiatrist testified on her behalf at the hearing.  The Individual’s Psychiatrist 
testified that even though the Individual suffered severe consequences (in the form of serious 
medical conditions caused by excessive alcohol use) from her excessive alcohol consumption, 
she was only “mildly” alcohol dependent.  Tr. at 179-183.  The Individual’s Psychiatrist 
characterized her level of addiction as “not profound.”  Id. at 182.   He testified (incorrectly) that 
the Individual had less than a year of increased drinking (the record shows that the Individual 
began her increased drinking in 2007, and continued at this increased level of alcohol 
consumption until August 2009).  Id. at 182.  The Individual’s Psychiatrist testified that there are 
a number of factors that indicate that the Individual’s likelihood of relapse is low: a lack of a 
family history of alcoholism, being raised in a family where alcohol was not part of her family 
life, the late onset of her alcoholic drinking pattern, the short period of time in which her 
alcoholic drinking pattern persisted, no history of binging, her positive approach to AA, her 
acquisition of an AA sponsor, her willingness and ability to work the AA 12-Step Program, 
having an alcohol-free home, having a sober spouse, having a good job, her internal motivation 
for sobriety, her insight into her alcohol dependence, and her understanding that its in her best 
interest to permanently abstain from alcohol use.  Id. at 184-189.  The Individual’s Psychiatrist 
then testified that he did not believe the length of time that a person abstained from alcohol use 
was as useful a predictor of a person’s ability to maintain sobriety as a person’s commitment to 
sobriety, their understanding of their disorder, and their ability to follow through on their 
commitment.  Id. at 189-190.  The Individual’s Psychiatrist testified that the Individual’s 
completion of the first seven steps of the 12-Step Program was very encouraging.10  Id. at 191-
192.  The Individual’s Psychiatrist also noted that the Individual has an excellent support system.  
Id. at 193-194.  The Individual’s Psychiatrist opined that it is significant that the Individual 
stopped drinking for her health rather then because her security clearance was in jeopardy.  Id. at 
                                                 
10 The Individual has actually completed the first nine steps of the 12-Step Program. 
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209.  The Individual’s Psychiatrist testified that her risk of relapse is “very unlikely.”  Id. at 212-
213.           
 
The DOE Psychiatrist was present for the entire hearing and observed the testimony of each of 
the other witnesses.  After the other witnesses’ testimony had been concluded, she testified.  The 
DOE Psychiatrist agreed with the Individual’s Psychiatrist that they were many factors present in 
the Individual’s case suggesting that the Individual’s likelihood of relapse is low.  Tr. at 220.  
However, the DOE Psychiatrist disagreed with the Individual’s Psychiatrist’s characterization of 
the Individual’s alcohol dependence as “mild.”  Id.  The DOE Psychiatrist convincingly testified 
that the Individual was physiologically dependent upon alcohol, and that the Individual’s 
drinking had progressed to a stage where it had become compulsive.  Id. at 222-223.  She further 
noted that the Individual’s frequent alcohol-induced blackouts showed that her alcohol 
dependence is not properly characterized as mild.  Id.  She also noted that the Individual’s 
alcohol dependence had started to rapidly progress.  Id.   
 
However, the DOE Psychiatrist further testified that the Individual has exhibited a superior 
response to treatment and superior motivation to maintain her sobriety.  Tr. at 223.  The 
Individual clearly understands that resuming alcohol use could have grave consequences for her 
health.  Id. at 26.  The DOE Psychiatrist also noted favorably that the Individual initiated 
treatment for her alcohol dependence even though she realized that by doing so she was placing 
her security clearance in jeopardy.  Id. at 227.      
 
The DOE Psychiatrist testified that the amount of time that an Individual has abstained from the 
use of alcohol is a very important factor to consider when deciding whether an individual with 
alcohol dependence is reformed or rehabilitated.  Tr. at 225-226.  However, the DOE Psychiatrist 
testified that in this particular case, the Individual was sufficiently advanced in her recovery that 
two fewer months of abstinence would not significantly raise her chances of relapse.  Id. at 227-
228.  The DOE Psychiatrist stated “she is one case that I am happy and comfortable stating that 
at this time I think she’s adequately rehabilitated and reformed and that the risk of relapse in the 
foreseeable future is low, considering all the clinical factors that [the Individual’s Psychiatrist] 
already had identified earlier.”  Id. at 228.                         
 
The documentary and testimonial evidence presented at the hearing by the parties has convinced 
me that the Individual has not used alcohol since August 8, 2009, and has received sufficiently 
successful treatment to warrant an excellent prognosis and low probability of relapse.  Therefore, 
I conclude that she is sufficiently reformed and rehabilitated and that the security concerns raised 
by her alcohol dependence have been mitigated.    
 
V.  CONCLUSION 
 
After carefully considering the entire record in this case, I conclude that the LSO properly 
invoked Criteria H and J.  As described above, I find that the Individual has mitigated the 
security concerns under both of these criteria.  Accordingly, the Individual has demonstrated that 
restoring her security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Therefore, the Individual's security clearance should be 
restored.  The DOE may seek review of this Decision by an Appeal Panel under the procedures 
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set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 20, 2010 
 
 
 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                                June 22, 2010

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 10, 2010

Case Number: TSO-0899

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  In November 2009, as part of a background investigation, the Local

Security Office (LSO) conducted a Personnel Security Interview (PSI) of the individual to address

the individual’s alcohol use.  In addition to the PSI, the LSO requested the individual’s medical

records and recommended a psychological evaluation of the individual in December 2009 by a DOE

consultant psychologist (DOE  psychologist).  The DOE psychologist concluded  that the individual

met the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV-TR) diagnosis for Alcohol

Abuse.  The DOE psychologist further concluded that the individual’s mental illness causes or may

cause a significant defect in his judgment and reliability.  

In February 2010, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).   Finally, Criterion L relates in relevant part to information that a person has

“[e]ngaged in unusual conduct or is subject to any circumstances which tend to show that the individual is not honest,

reliable, or trustworthy . . .” 10 C.F.R. § 710.8(l).  

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of three  potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (h) (j) and (l) (hereinafter referred to as Criteria H, J

and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychologist. The individual presented the testimony of

three witnesses - a manager/company owner, his immediate supervisor and his uncle.  He also

testified on his own behalf.  The DOE and the individual submitted a number of written exhibits

prior to and during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.
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B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites three criteria as bases for suspending the individual’s security

clearance; Criteria H, J, and L.  To support Criterion H, the LSO relies on the DOE psychologist’s

report that the individual has been diagnosed with Alcohol Abuse which causes or may cause a

significant defect in the individual’s judgment and reliability.  To support Criterion J in this case,

the LSO relies on the following information: (1) the individual has been diagnosed with Alcohol

Abuse, (2) the individual has had six alcohol-related incidents, including two Driving While

Intoxicated (DWI) arrests, (3) during a Personnel Security Interview (PSI) conducted in November

2009, the individual stated that he was not allowed to consume alcohol as part of his conditions for

release after his February 2009 DWI arrest but, despite being aware of this restriction, he consumed

alcohol prior to his December 2009 court hearing, (4) during a November 2009 PSI, the individual

admitted that he became intoxicated twice per week after consuming a six pack of beer from

December 2008 until February 2009, (5) the individual admitted that he has driven while intoxicated

about twelve times throughout his life, (6) during a July 2006 PSI, the individual stated his intention

to never drive while intoxicated, but his alcohol consumption resulted in a February 2009 DWI, and

(7) during this PSI, the individual stated that one of the requirements of his one year probation after

his first DWI was not to consume any alcohol, however, he acknowledged that he consumed alcohol

while on probation and after completing his court-ordered program.  Finally, to support its reliance

on Criterion L in this case, the LSO again alleges that the individual has had six alcohol-related

incidents.

  

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The

security concerns associated with Criteria H and J are as follows.  First, a mental condition such as

Alcohol Abuse can impair a person’s judgment, reliability and trustworthiness.  See Guideline I of

the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information

issued on December 29, 2005, by the Assistant to the President for National Security Affairs, The

White House.  Second, the excessive consumption of alcohol itself is a security concern because that

behavior can lead to the exercise of questionable judgment and the failure to control impulses, which

in turn can raise questions about a person’s reliability and trustworthiness.  See id. at Guideline G.

In addition, the information set forth above also raises questions about the individual’s judgment and

reliability under Criterion L.      
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has a history of alcohol-related

incidents.  On February 13, 2009, the individual was arrested for DWI, his sixth alcohol-related

incident.  The other incidents include a 2004 DWI, Urinating in Public in 2002, Domestic Violence

arrest in 1995, alcohol-related charge for sticking his head and arms out of a moving limousine in

1995 or 1996 and an Open Container citation in 1992.  See DOE Exh. 3.  While on probation from

his first DWI in 2004, the individual drank on a couple of occasions, in violation of his probation

requirements.  Id.  During a PSI conducted on July 19, 2006, the DOE discussed its concerns

regarding the individual’s alcohol-related arrests, and the individual stated that he intended to never

drink and drive again.  Id.  Despite his stated intention, he resumed consuming alcohol which

resulted in a February 2009 DWI arrest.  During another PSI conducted on November 4, 2009, the

individual stated that he was not allowed to consume alcohol as part of his conditions for release

after his February 13, 2009 arrest for DWI.  Despite being aware of this restriction, he admitted that

he consumed alcohol prior to his December 2009 court hearing.  Id.  During this PSI, the individual

also admitted that from December 2008 until February 2009, he became intoxicated twice per week

after consuming a six pack of beer.  Id.  In addition, during this PSI, the individual admitted that he

and his family were concerned about his DWI’s.  Id.       

When the November 2009 PSI did not resolve the individual’s alcohol issues, the LSO referred the

individual to a DOE psychologist in December 2009 for a psychological evaluation.  After

examining the individual, the DOE psychologist concluded that the individual suffers from Alcohol

Abuse and that there is no evidence of adequate rehabilitation or reformation.  He opined that in

order for the individual to achieve rehabilitation, the individual would need to have some desire to

enter into treatment.  If the individual chose to enter into treatment, the DOE psychologist opined

that outpatient treatment of a moderate intensity, such as Alcoholics Anonymous (AA) at least once

per week, would be adequate.  He further opined that at least one year of complete sobriety and

treatment would be necessary for fulfillment of adequate rehabilitation or reformation.  He concluded

that the individual’s illness causes or may cause a significant defect in his judgment or reliability.

  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s
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access authorization should not be restored.  I cannot find that restoring the individual’s DOE

security clearance will not endanger the common defense and security and is clearly consistent with

the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this

decision are discussed below.

A. The Diagnosis of Alcohol Abuse - Criteria H and J

1. The Individual’s Testimony

The individual did not dispute that he has an alcohol problem and has had six alcohol-related

incidents.   At the hearing, the individual discussed his two DWIs, in 2004 and in 2009. Transcript

of Hearing (Tr.) at 42-44.  He testified that he drank twice after his second DWI, despite conditions

of his release that he not drink alcohol.  Id. at 43.  He explained that on both occasions, he drank at

family gatherings, the second on the anniversary of his grandfather’s death, and that he did not

become intoxicated.  Id. at 44.  The individual testified that he last drank alcohol about three days

prior to the hearing.  Id. at 45.  He testified that he drank about one and one-half beers at home and

fell asleep after a long work weekend.  The individual further testified that he was not intoxicated

at this time.  Id.   He estimated that, in the last three months, he drank alcohol about once a week and

denied drinking on a daily basis.  Id. at 46.  According to the individual, he takes care of his daughter

four days of the week and he does not drink while she is with him.  Id.  The individual testified that

he made a conscious decision to limit his drinking after his 2009 DWI arrest and stated that the last

time he was intoxicated was on the date of that arrest.

The individual reiterated that he believes that he has an alcohol problem.  He testified that he

“slipped up” in 2009 when he was arrested for DWI, but now believes that he is back on course. Id.

at 60.  He further testified that he has not attended any counseling because he does not believe that

counseling would benefit him.  Id.  The individual testified that he has spoken to his uncle for

support about his alcohol consumption and feels he can control his alcohol consumption on his own.

The individual denied having a craving for alcohol or being an alcoholic.  Id. at 70.  He stated that

he currently drinks a minimal amount, about two beers a week.  Id. at 69.  The individual testified

that he is focused on taking care of his daughter and does not see alcohol as being a problem for him

in the future.  Id. at 62.     

During the hearing, the individual also offered the testimony of three witnesses: the owner of the

company that employs him (manager), his immediate supervisor and his uncle.  All of these

witnesses testified that the individual is an honest, reliable and trustworthy person.  The manager has

known the individual since 2002 and was not aware of the individual’s drinking problems until the

individual told him about the 2009 DWI.  Id. at 10.  He believes the individual is a good employee

and  a sincere person who deeply regrets the problems caused by his alcohol consumption.  Id. at 16.

The individual’s supervisor has known him for four years and associates with the individual outside

of work.  Id. at 20.  He testified that he has never noticed any signs that the individual was drinking

on the job nor has he seen alcohol in the individual’s house.  Id. at 22.  Since the individual’s 2009

DWI, the individual’s supervisor believes the individual has matured and has a more positive

attitude.  Id. at 24.  Although he was not aware of any formal rehabilitation efforts taken by the
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individual, he testified that the individual has “cut back”on his drinking.  Finally, the individual’s

uncle testified that he has a close relationship with the individual, communicating with him about

once a week.  Id. at 30.  He testified that he has spoken to the individual about his alcohol and family

issues and has not seen the individual drink in about two years.  Id.  The uncle further testified that,

as far as he knows, the individual is not drinking anymore and does not believe the individual will

drink or drive again.  Id. at 33.

2. The DOE Psychiatrist’s Testimony and Report

The DOE psychologist stated in his Report that the individual suffers from Alcohol Abuse.  He

further opined that the individual’s illness causes a significant defect in his judgment and reliability.

After listening to the testimony of all of the witnesses in this case, the DOE psychologist testified

that the individual still meets the diagnosis of Alcohol Abuse.  He testified that the individual is in

denial regarding treatment and that while the individual’s current drinking habits could be considered

responsible use for most people, the individual’s risk is higher because of his past alcohol problems

and the current stressful events in his life, i.e, pending divorce and custody issues.  Id. at 82. He

noted that the individual is drinking despite his recommendations, which he considered to be a

warning sign.  The DOE psychologist opined that this denial may indicate that the individual is not

able to stop drinking at this time, which is characteristic of the early stages of alcoholism.  Id. at 83.

The DOE psychologist stated that at this point in time, the individual is not adequately rehabilitated.

Id. at 130.  He concluded that the individual still needs at least one year of complete sobriety and

treatment to be considered adequately rehabilitated. 

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychologist, who opined that the individual is in

denial about alcohol treatment and should achieve one year of complete sobriety and treatment to

be considered adequately rehabilitated.   Moreover, from a common-sense perspective, various

factors militate against restoring the individual’s access authorization.  Although the individual has

stated that he will no longer drink and drive and is focused on the positive aspects of life, such as

taking care of his daughter, it is clear that the individual is only in the early stages of his recovery.

The individual, who now acknowledges his alcoholic problem, is not yet committed to his sobriety

as evidenced by his current drinking habits.  The individual has not demonstrated a commitment  to

treatment nor has he established a pattern of responsible use.  See Adjudicative Guideline G at 23(b).

Based on the foregoing, I am persuaded by the DOE psychologist opinion that the individual would

greatly benefit from treatment and should achieve a year of sobriety in order to be considered

adequately rehabilitated.  Therefore, at this time, I cannot find that the individual has provided

adequate evidence to mitigate Criteria H and J.

With respect to the Criterion L security concerns which relate to the individual’s alcohol-related

arrests, I believe these concerns are inextricably intertwined with the judgment and reliability
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concerns found in Criteria H and J.  After considering the “whole person,” I am convinced that the

DOE cannot rely, at this time, on the individual’s ability to make sound judgment calls regarding the

safeguarding of classified information.  See Adjudicative Guidelines at (2)a.  I therefore find that the

individual has not sufficiently mitigated the LSO’s concerns under Criterion L.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H, J and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria H, J and L.  I therefore cannot find that restoring the individual’s access authorization

would not endanger the common defense and security and would be consistent with the national

interest.  Accordingly, I find that the individual’s access authorization should not be restored.  The

parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 10

C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: June 22, 2010        
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   March 10, 2010 
 
Case Number:   TSO-0900 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to 
maintain a DOE access authorization.  See Ex. 7 at 1.  He received his access 
authorization in 2003.  Id. at 2. 
 
In August 2009, the Local Security Office (LSO) received a report from the Federal 
Bureau of Investigation (FBI) stating that the individual has an issue with alcohol 
consumption.  Id.  The FBI report prompted a personnel security interview (PSI), which 
was held in November 2009.  Id.; see also Ex. 5.  At the PSI, the individual described an 
extensive drinking history.  See Ex. 5. 
 
As a result of the individual’s drinking history, the LSO referred him to a  
DOE-consultant psychiatrist.  Ex. 7 at 2.  In December 2009, the DOE-consultant 
psychiatrist diagnosed him with Alcohol Abuse.  Ex. 3 at 9-10; see also AMERICAN 

PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL 

DISORDERS 198-99, 212-214 (4th ed., text. rev., 2000) [DSM-IV-TR] (stating the criteria 
for Alcohol Abuse). 
 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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In January 2010, the LSO issued the individual a Notification Letter advising him that it 
possesses reliable information that creates a substantial doubt about his eligibility to hold 
an access authorization.  In an attachment, the LSO explained that the derogatory 
information falls within the purview of a potentially disqualifying criterion set forth in 
the security regulations at 10 C.F.R. § 710.8, subsection (j) (Criterion J).2 
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 Regulations.  On March 26, 2010, the 
Director of the Office of Hearings and Appeals appointed me Hearing Officer, and I 
conducted the hearing.  The individual was represented by an attorney.  The individual 
testified and called the following witnesses: three coworkers, a brother, and a friend.  The 
DOE called the DOE-consultant psychiatrist.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO cited the following allegations to support its Criterion J security concern: 
 

 From 1996 to 2006, the individual became intoxicated intermittently on a daily 
and weekly basis and drove intoxicated 50 to 100 times; 

 
 From 1998 to 1999, on a few occasions the individual became intoxicated and 

blacked out; 
 

 In 2000, the individual’s family expressed concern to him about his drinking; 
 

 In December 2006, the individual became intoxicated, blacked out, and was 
arrested for public intoxication;  
 

 The individual stated that up until 2006, he had been depressed and had self-
medicated with alcohol; and 
 

 Despite this history, he continues to drink. 
 
Ex 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J.  Excessive alcohol use raises a 
security concern because it can lead to questionable judgment and the failure to control 
impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness.  See Guideline G, STEPHEN J. HADLEY, THE WHITE HOUSE, 
ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY FOR ACCESS TO CLASSIFIED 

INFORMATION (2005) 11, available at http://www.fas.org/sgp/isoo/guidelines.pdf 
[ADJUDICATIVE GUIDELINES].   
                                                 
2  Criterion J relates to information that a person has “[b]een or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8(j).   
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III. Findings of Fact 
 
In 1999, when the individual was in the military, he told a chaplain that he thought of 
committing suicide.  Tr. at 39.  After a brief stint in the military hospital, he was 
discharged and drank heavily to self-medicate his personal issues.  Id. at 37, 39-40, 66; 
see Ex. 6 at 24.  In December 2006, he walked home from a bar to avoid driving while 
intoxicated, passed out, and was arrested for public intoxication.  Tr. at 41.  He continued 
to drink to intoxication.  Id. at 58, 75.  He was intoxicated as late as March 2009.  Id. at 
64.  His last drink was on December 5, 2009.  Id. at 35.   
 
In January 2010, the individual relocated to remove himself from his usual drinking 
environments.  Id. at 123.  Since that time, he has seen a therapist nine times to discuss 
his relationship issues that led to his drinking.  Id. at 50, 81.  He attended a daily alcohol 
treatment program from April 9-30, 2010.  Id. at 35, 71.  That same month, he also began 
attending Alcoholics Anonymous (AA) on Tuesday and Thursday nights.  Id. at 78; Ex. 
C.  He hasn’t begun the steps or found a sponsor.  Tr. at 52, 79.  The individual has not 
suffered withdrawal symptoms.  Id. at 68-69.  He no longer drives after drinking.  Id. at 
20.  Nor does he keep alcohol in his house.  Id. at 19, 69.   
 

IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
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B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

V. Analysis 
 
At the hearing, the individual argued that he has shown adequate evidence of 
rehabilitation and reformation.  The DOE-consultant psychiatrist testified that he has not.  
After considering the record and applying the Adjudicative Guidelines, I agree with the 
DOE-consultant psychiatrist.  Therefore, I find that he has not resolved the LSO’s 
Criterion J security concern. 
 
A. Diagnosis of Alcohol Abuse 
 
In his report, the DOE-consultant psychiatrist opined that the individual met the  
DSM-IV-TR criteria for Alcohol Abuse.3  As support for the diagnosis, he stated that the 
individual met the diagnosis because (i) he had continued to drink in physically 
hazardous situations; and (ii) he had continued to drink, despite persistent or recurrent 

                                                 
3 The DSM-IV-TR defines Substance Abuse as: 
 
A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as 

manifested by one (or more) of the following, occurring within a 12-month period: 
 

1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, 
or home;  

 
2) recurrent substance use in situations in which it is physically hazardous;  

 
3) recurrent substance-related legal problems; 

 
4) continued substance use despite having persistent or recurrent social or inter-personal 

problems caused or exacerbated by the effects of the substance; and 
 
B. The symptoms have never met the criteria for Substance Dependence for this class of substance. 
 
DSM-IV-TR at 199. 
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social or interpersonal problems caused or exacerbated by the effects of alcohol.  Ex. 3 at 
9. 
 
The individual did not dispute the diagnosis.  Tr. at 84-85.  Therefore, I will focus on 
whether the individual has presented adequate evidence of rehabilitation and reformation 
from his Alcohol Abuse. 
 
B. Rehabilitation and Reformation 
 
After listening to the hearing testimony, the DOE-consultant psychiatrist testified that the 
individual’s Alcohol Abuse is in early remission.  Id. at 148.  But he also testified that he 
has not shown adequate evidence of rehabilitation and reformation.  Id.  The DOE does 
not have a set policy on what constitutes rehabilitation and reformation from an alcohol 
diagnosis.  The Hearing Officer makes a case-by-case determination based on the 
evidence. 
 
Guideline G of the Adjudicative Guidelines states that an individual may mitigate an 
alcohol-related security concern by showing the following conditions: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur and does not cast 
doubt on the individual’s reliability, trustworthiness, or good judgment;  

 
(b) the individual acknowledges his or her alcoholism . . . provides evidence of 

actions taken to overcome this problem, and has established a pattern of 
abstinence . . .; 

 
(c) the individual is a current employee who is participating in a counseling or 

treatment program, has no history of previous treatment or relapse, and is 
making satisfactory progress; [or] 

 
(d) the individual has successfully completed inpatient or outpatient counseling or 

rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of . . . abstinence in accordance with treatment 
recommendations, such as participation in [AA] or a similar organization and 
has received a favorable prognosis by a duly qualified medical professional or 
a licensed social worker who is a staff member of a recognized alcohol 
treatment program. 

 
ADJUDICATIVE GUIDELINES at 11. 
 
The individual has taken many positive actions consistent with the mitigating conditions.  
He relocated to remove himself from his drinking environments.  Tr. at 35.  In April 
2010, he completed treatment that helped him understand excessive drinking.  Id. at 35, 
52.  That same month, he also began attending AA.  Id. at 35.  His brother, his uncle, and 
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his church provide a support system.  Id. at 80.  The individual plans not to drink again 
because he fears the consequences.  Id. at 55, 68. 
 
The individual is satisfied with his post-alcohol life.  He has more money and more time 
to focus on positive activities, including helping at his parents’ ranch and exercising.  Id. 
at 61, 74, 91.  He addressed his relationship issues.  Id. at 55-56, 87, 120-121.  Now he 
feels more mature.  Id. at 82. 
 
Despite these improvements, the DOE-consultant psychiatrist testified that the individual 
is still “in a transition” to his recovery.  Id. at 136.  He testified that to show adequate 
evidence of rehabilitation and reformation, the individual must abstain from alcohol for at 
least one year.  Id. at 134, 148.  Because he has not done so, he has a risk of relapse that 
is between low and moderate.  Id.   
 
Based on the DOE-consultant psychiatrist’s opinion and my common sense judgment, I 
find that the individual has not resolved the LSO’s Criterion J security concern.  First, the 
individual only recently accepted his problem.  After his December 2006 arrest, he 
realized that he needed to reduce his drinking but did not see the need to stop.  Id. at 43, 
51, 68.  Over the next three years, he thought his drinking was under control.  Id. at 65-
66.  As late as his December 2009 evaluation with the DOE-consultant psychiatrist, he 
still felt so.  Id. at 48.  (His brother and his friend testified that he initially stopped 
drinking because the DOE told him to stop.  Id. at 24, 107.)  Then he realized that he had 
a problem.  Id. at 51, 67.   
 
Second, the individual has only recently sought treatment and begun attending AA.  In 
January 2010 his therapist recommended treatment, which he put off – he “fought her on 
it” until April 2010.  Id. at 50, 82.  That same month he started AA, but he testified that 
he still has not “fully accepted” it or found a sponsor.  Id. at 53, 80. 
 
Third, the individual’s actions also suggest a continuing transition.  He moved away from 
his drinking environments, but in March 2010, he returned to serve as a bouncer in a 
familiar bar.  Id. at 138.  In April 2010, he returned to watch a sporting event where 
alcohol was served.  Id. at 55, 70.   
 
The totality of the circumstances suggests that the individual is too early in his recovery 
for me to make a predictive assessment that the individual will continue to abstain from 
alcohol for at least a year. 
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VI. Conclusion 
 
Because the individual has not shown adequate evidence of rehabilitation and 
reformation from his diagnosis of Alcohol Abuse, he has not resolved the LSO’s 
Criterion J security concern.  Accordingly, I find that the individual has not demonstrated 
that restoring his access authorization would not endanger the common defense and 
would be clearly consistent with the national interest.  Therefore, I find that the DOE 
should not restore his access authorization. 
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 7, 2010 
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DECISION AND ORDER 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 23, 2010 
   
Case Number:  TSO-0901 

 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization should be restored.          

I. Background 
 
The individual has been employed by a Department of Energy (DOE) contractor since 
1986, and was granted a clearance at the request of his employer that year.  In November 
2009, another employee smelled alcohol on the individual’s breath.  The facility 
administered a breathalyzer test and found that the individual had a .06 alcohol content.  
The local security office (LSO) conducted a personnel security interview (PSI) with the 
individual in November 2009, but that interview did not resolve the security concerns.  In 
December 2009, a DOE consultant-psychologist concluded that the individual was a user of 
alcohol habitually to excess without adequate evidence of rehabilitation or reformation.  
DOE suspended the individual’s clearance in February 2010, and the LSO informed the 
individual how to proceed to resolve the derogatory information that had created a doubt 
regarding his eligibility for access authorization.  Notification Letter (February 4, 2010).  The 
Notification Letter stated that the derogatory information regarding the individual falls within 
the purview of 10 C.F.R. § 710.8 (h) and (j) (Criteria H and J).  
 
DOE invoked Criterion H based on the diagnosis of a DOE consultant-psychologist that the 
individual suffers from an illness or mental condition that causes or may cause a significant 
defect in his judgment or reliability.  1  DOE invokes Criterion J when an individual has been 

                                                 
1 Criterion H concerns information in the possession of the agency that the individual has an illness or mental 
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause a significant defect in judgment or reliability.  10 C.F.R. 710.8 § (h). 
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or is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or 
licensed clinical psychologist as suffering from alcohol abuse or dependence.  In this case, 
a DOE consultant-psychologist evaluated the individual in December 2009, and concluded 
that he used alcohol habitually to excess for the previous six years, and did not present 
adequate evidence of rehabilitation or reformation.  10 C.F.R. §710.8 (j).     
 
In a letter to DOE Personnel Security on February 6, 2010, the individual exercised his right 
under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing the 
individual, who was not represented by counsel, testified on his own behalf and called his 
wife, a colleague, the DOE site psychologist and DOE Employee Assistance Program 
(EAP) counselor as witnesses.  DOE counsel called the DOE consultant-psychologist as a 
witness.  The transcript taken at the hearing shall be hereinafter cited as ATr.@  Various 
documents that were submitted by the parties during this proceeding constitute exhibits to 
the hearing transcript and shall be cited as AEx.@  DOE exhibits are numbered, and the 
individual’s exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should be restored because I conclude that such a restoration would not 
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endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 

A. Findings of Fact 
 

The individual began drinking alcohol as a freshman in college.  In 1970, while a college 
freshman, the individual was arrested on an Open Container violation.  Ex. 5 (PSI).  The 
individual began working for a DOE contractor full-time in 1986, and was granted a 
clearance.  In 1991, a colleague smelled alcohol on his breath, and the LSO interviewed 
him but did not administer a breathalyzer test. Ex. 6 (PSI 2001).  The LSO lectured him 
about DOE alcohol policy and the matter was considered resolved.  During the mid-1990s, 
the individual began to drink a half pint of rum on Friday and Saturday nights on three to 
four weekends per month.  In 2002, his oldest daughter developed a drug problem and the 
family placed her in a residential treatment program.  PSI at 60-61.  His consumption 
increased to between a half and a full pint of rum on Friday and Saturday nights. In most of 
the months since 2002, he has consumed an average of 85 standard drinks per month. Ex. 
3 at 6.  When he was off on Fridays, he also drank on Thursday nights.2  Around March 
2009, the individual’s wife began to question the amount of alcohol he consumed.   
 
In November 2009, the individual had just returned from a two-week business trip. On 
Sunday night, he drank a quarter pint of rum and went to bed.  He could not sleep, and 
woke up in the middle of the night.  He then started drinking again, and consumed another 
quarter pint.  Because his badge was not working, he reported to security first on the 
following Monday morning.   A security specialist detected alcohol on his breath and the 
LSO administered two breathalyzer tests, both registering .06.  After his positive alcohol 
test, the individual met with a site psychologist for a fitness for duty evaluation.  The site 
psychologist initiated a program for the individual that required him to abstain from alcohol, 
take random breath tests, and follow the treatment program that the DOE site considered 
appropriate.   Tr. at 19.  The individual began weekly meetings with a counselor at the site. 
Tr. at 20.  The LSO then requested a psychological evaluation of the individual.   In 
December 2009, he was evaluated by a DOE consultant-psychologist (“psychologist”) who 
recommended that he attend AA. The psychologist diagnosed the individual as a user of 
alcohol habitually to excess for the past six years.  The psychologist found no evidence of 
rehabilitation or reformation.  According to the psychologist, this was an illness or mental 
condition of a nature that causes or may cause a significant defect in his judgment or 
reliability.  Ex. 3 (Report) at 7.  He recommended 12 months of abstinence, random alcohol 
screenings, alcohol counseling (for a time period set by the counselor), and attendance at 
AA.  Id.   
 

B. DOE=s Security Concern 
 
Criterion H states that derogatory information includes information that the individual has an 
illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes, or may cause, a significant defect in judgment or reliability.  

                                                 
2 Beginning two years prior to the hearing, the individual was off every other Friday.  Tr. at 34; PSI at 65. 
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10 C.F.R. § 710.8 (h). The use of alcohol habitually to excess is not a psychiatric diagnosis 
and does not rise to the level of an “illness or mental condition” under Criterion H.  
Therefore, I find that this criterion was not properly invoked.  Nonetheless, the habitual use 
of alcohol to excess is a security concern under Criterion J because it can lead to the 
exercise of questionable judgment.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information, Assistant to the President for National 
Security Affairs (December 29, 2005) (Guidelines), Guideline G, ¶ 21.  A DOE psychologist 
diagnosed the individual as using alcohol habitually to excess and, therefore, the charge 
under Criterion J is valid.   
 

C.  Hearing Testimony 
 

1. Character Witnesses  
 
The individual’s wife testified that she last saw her husband drink alcohol on November 9, 
2009.  Tr. at 79.  She believes that her husband can abstain forever.  Their household is 
now less stressful since her daughter, her boyfriend, and their child moved out in February 
2010. Tr. at 82.  She drinks occasionally but they do not keep liquor in the house for their 
consumption.  She has observed her husband in situations where others are drinking, and 
testified that it does not bother him when others around him drink.  The other family 
members know that he has abstained.  There is not a big difference in him after he stopped 
drinking, but their life is better now. Id at 84.     
 
The individual’s colleague testified that he has known the individual since 1993.  Tr. at 45. 
He testified that once many years ago the individual seemed to have a hangover in the 
morning when he picked him up for work.  The individual missed the first couple of hours of 
a meeting.  Id. at 47.  Based on their long friendship, he trusts what the individual tells him, 
and believes that he will not drink again in the future.  Id. at 48-50. 
 

2. DOE Site Psychologist 
 
On the day that the individual tested positive for alcohol, he reported to the office of the site 
psychologist for a fitness for duty evaluation and a professional assessment of his 
condition.  Tr. at 18.  The site psychologist created a program for the individual that 
required him to abstain from alcohol, take random breath tests, and follow a treatment 
program that the site psychologist considered appropriate.  Id at 19.  The site psychologist 
saw the individual four times after their first meeting.  The individual gave him an update on 
his weekly meeting with his EAP counselor and his AA meetings.    The site psychologist 
stated that he agreed with the conclusions of the DOE psychologist’s report, but that he 
was not sure what time period is required to establish evidence of rehabilitation or 
reformation.  The site psychologist lifted the safety and security restrictions from the 
individual after 30 days.  Id at 31. 
 
The site psychologist testified that he has concluded that the individual is at minimal risk to 
abuse alcohol in the future.  Id. at 23.  He considered the individual to be in the top five of 
the several hundred people he has evaluated in terms of understanding and admitting his 
problems.  Id.  The individual understands his problem, is free of denial, and is enthusiastic 
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for recovery. The individual constantly has stated that his life is better without alcohol.    
The individual’s desire to abstain is not from fear for his job.  He is more concerned about 
staying sober than about keeping his job, because he understands that he was drinking too 
much.  He is healthier and more productive now.  The fact that he limited his drinking to 
Friday and Saturday nights for long periods of time is evidence of control over his drinking. 
Id. at 30. The site psychologist concluded that the individual has a low probability of relapse 
and that there is no evidence of a problem that causes him to drink.  There is no evidence 
that the individual has used alcohol after November 9, 2009.  He has had 47 negative 
alcohol tests. Id. at 26. The site psychologist has concluded that the individual does not 
require 12 months of abstinence and considered six months “an adequate predictive 
utility.”  Tr. at 27.   
 

3. EAP Counselor 
 

The EAP counselor testified that, by the time of the hearing, he had met with the individual 
19 times.  Id at 56. When questioned about the incident that caused the individual to 
appear on a Monday morning at his workplace with the smell of alcohol on his breath, the 
EAP counselor concluded that the individual, who normally did not drink on Sundays, was 
confused about the days because he had been on a two-week business trip.  Id. at 57.  He 
considers the individual very motivated to stop drinking.  Id. at 60.  Through their sessions, 
the individual is more aware of how alcohol affects his brain capacity and mental function.  
The individual was not in denial and they continue their meetings.  Id at 61. The individual 
took notes at sessions, had a lot of good questions, and was very engaged.  Id. at 62.   
 
The counselor concluded that the individual has a very low risk of relapse.  Id. at 65.The 
individual has a good understanding of his problem.  Unfortunately, there is not much 
research about people who use alcohol habitually to excess.  But one study discusses 
“maturing out”—when an individual reaches a certain point and decides that he must 
abstain.  The individual has demonstrated his commitment to abstinence, he is very ethical, 
his stature in the workplace is at risk, and he has support at home.  Id. at 71. The counselor 
does not think that the individual requires AA to continue to abstain, but believed that the 
social and knowledge exchange have been good for him.  Id. at 75.   
 

4. The Individual 
 

The individual testified that he is abstinent, and has a commitment to lifelong sobriety. He 
had 44 negative alcohol tests, attended and actively participated in all counseling sessions 
that were required, and continues to attend AA meetings weekly. He considered AA to be 
useful, as well as the sessions with the counselor, and is committed to attending AA 
meetings forever. He has no interest in drinking ever again.  He is exercising at least four 
times per week.  He has learned a lot about alcoholism and the neurobiology of addiction.  
Id. at 88.  He testified that he had an epiphany at the dentist when he realized that he did 
not want a dentist who may have been drinking the night before to perform delicate 
surgery.  He also had a recent conversation with someone who had his clearance 
suspended, and realized that he should not be judgmental since his use of alcohol before 
going to work was just as bad. Id. at 88-89.  The individual now finds exercise a good way 
to deal with stress. Id. at 106-107. He believes that he drank out of habit, but finds it now 
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easier to see the benefits of abstinence.  Id. at 92.  He no longer has the desire to drink and 
he is communicating more with his wife. 
 
 
 
 
5.  DOE Consultant-Psychologist 
 
The DOE psychologist was present during the entire hearing and testified at the conclusion. 
 Tr. at 109-115.  The psychologist was impressed by the individual’s attitude and sincerity in 
taking his problem seriously.  There were some negative factors in the individual’s case: (1) 
he had been abstinent for only six months, and not the 12 months recommended in the 
report; (2) he has lower family stress now because his daughter has moved out, (3) he did 
not perceive that he was drinking too much; and (4) he drank heavily for eight years.  
However, the positive factors outweighed the negative.  The psychologist was very 
encouraged by the good experience that the individual has had at AA.  The psychologist 
also found the statements of the individual’s wife, the EAP counselor and the site 
psychologist to be very compelling.  He was also impressed with the “measured 
recommendation” of his colleague. He has family support, and does not have any other 
diagnosis of a psychiatric disorder.  Id. at 112. The individual had stopped smoking 18 
months prior to the hearing, and that is also a positive factor, showing a strong will. Id. at 
111. The psychologist did not get the feeling that the individual was trying to manipulate 
him.  He agrees that six months is sufficient to prove that the individual has shown 
adequate evidence of rehabilitation or recommendation.  Id. at 113-114.    
 

D. Mitigation of Security Concerns 
 

The individual was diagnosed in December 2009, as a user of alcohol habitually to excess 
under Criterion J.  At that time, the psychologist found no evidence of rehabilitation or 
reformation.  At the time of the hearing, the individual had abstained for six months, less 
than the 12 months recommended by the DOE psychologist. Nonetheless, the DOE 
psychologist, the DOE site psychologist, and the EAP counselor all testified at the hearing 
and concluded that the individual has presented adequate evidence of rehabilitation or 
reformation from his condition.  The professionals were all impressed by the individual’s 
sincere commitment to his recovery.  The EAP counselor and the DOE site psychologist 
testified that they were convinced that the individual was not motivated to abstain by fear 
for his job, but rather by a sincere desire to stop drinking and to enjoy the physical, social 
and psychological benefits of abstinence.  After a review of the record, I conclude that the 
individual has mitigated the security concerns related to Criterion J.                      
                        
I was persuaded by the witness testimony at the hearing and my observation of the 
individual at the hearing.  He credibly testified about two incidents where he finally 
understood that his drinking was not only unnecessary, but also harmful.  His enthusiasm 
for AA was evident in his testimony.  The EAP counselor and DOE site psychologist gave 
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him high praise throughout the proceeding for his cooperation and comprehension. His wife 
was very supportive, and did not bring alcohol into the house after he stopped drinking.3   
His daughter, who had created a stressful environment with her drug problem and 
relationship with a boyfriend, moved out in February 2010, resulting in a much more stable 
household.  The individual testified that one of the things he wanted to achieve when his 
daughter and her boyfriend and child moved out in February 2010 was an alcohol-free 
house.   Tr. at 83.  He credibly testified that he was committed to attending AA meetings, 
and appeared to genuinely enjoy his meetings. 

 
I conclude that the individual has mitigated the security concerns relating to his excessive 
use of alcohol.  He has acknowledged his issues and there is evidence of actions to 
overcome his problems with alcohol, based on the testimony of his treating professionals.  
He has a pattern of abstinence. Guideline G, ¶ 23(b).  He has also completed his outpatient 
counseling, demonstrated a clear pattern of abstinence in accordance with the 
recommended treatment, and has a favorable prognosis by all three mental health 
professionals who testified at the hearing. Guideline G, ¶ 23(d).  Therefore, I conclude that 
he has mitigated the Criterion J concerns regarding the diagnosis of excessive use of 
alcohol.   
 

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. § 710.8 (j).  After carefully reviewing the testimonial and documentary evidence in 
a common-sense manner, I find that the individual has presented adequate mitigating 
factors for the Criterion J concern.  Thus, in view of the criterion and the record before me, I 
find that restoring the individual=s access authorization would not endanger the common 
defense and security and would be consistent with the national interest. Accordingly, I find 
that the individual’s access authorization should be restored at this time. Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   June 18, 2010 
 
 

 
 

 

                                                 
3 She did purchase three bottles of tequila for gifts the month prior to the hearing, but placed them in a 
storage area of the house.  Tr. at 82-84. 
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*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
                                                                  July 9, 2010 
  
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   March 11, 2010 
 
Case Number:   TSO-0902 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to 
maintain a DOE access authorization.  See Ex. 3.  He was granted an access authorization 
in 2008.  Ex. 4 at 2. 
 
In August 2009, the individual was arrested for Driving While Intoxicated (DWI).  Ex. 3 
at 2.  The arrest prompted the Local Security Office (LSO) to call the individual into a 
personnel security interview (PSI), which was held in October 2009.  Id.  At the PSI, the 
individual described an extensive drinking history.  See Ex. 12.  As a result of the 
individual’s drinking history, the LSO referred him to a DOE-consultant psychiatrist.  Ex. 
3 at 2. 
 
In December 2009, the DOE-consultant psychiatrist diagnosed the individual with 
Alcohol Abuse.  Ex. 6 at 9-10; see also AMERICAN PSYCHIATRIC ASSOCIATION, 
DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 197-99, 212-214 (4th 
ed., text. rev., 2000) [DSM-IV-TR] (stating the criteria for Alcohol Abuse). 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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In January 2010, the LSO issued the individual a Notification Letter advising him that it 
possessed reliable information that created a substantial doubt about his eligibility to hold 
an access authorization.  In an attachment, the LSO explained that the derogatory 
information falls within the purview of three potentially disqualifying criteria set forth in 
the security regulations at 10 C.F.R. § 710.8, subsection (j) (Criterion J), subsection (h) 
(Criterion H), and subsection (l) (Criterion L).2 
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 Regulations.  On April 19, 2010, the 
Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual was represented by an attorney.  The 
individual testified and called the following witnesses: his wife, an Alcoholics 
Anonymous (AA) participant, and a long-time friend.  The DOE called the  
DOE-consultant psychiatrist.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO cited the following allegations to support its Criterion J and Criterion H security 
concerns: 
 

 In July 1990, the individual was cited for Minor in Possession; 
 

 In August 2009, he was arrested for DWI;  
 

 During an October 2009 PSI, he admitted that in the previous year, he drank to 
intoxication three or four times; and 

 
 In December 2009, the DOE-consultant psychiatrist diagnosed the individual with 

Alcohol Abuse, without adequate evidence of rehabilitation and reformation. 
 
Ex 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J and mental health under Criterion H.  
Excessive alcohol consumption raises a security concern because it can lead to 
questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness.  See Guideline G, STEPHEN J. 

                                                 
2  Criterion J relates to information that a person has “[b]een or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion H relates to information that a person has “[a]n illness 
or mental condition which, the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause, a significant defect in judgment or reliability.”  Id. at § 710.8(h).  Criterion L includes “unusual 
conduct” and “circumstances which tend to show that the individual is not honest, reliable, or trustworthy; 
or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, 
or duress which may cause the individual to act contrary to the best interests of the national security.”  Id. 
at § 710.8(l).  
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HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY 

FOR ACCESS TO CLASSIFIED INFORMATION (2005) 11, available at 
http://www.fas.org/sgp/isoo/guidelines.pdf [ADJUDICATIVE GUIDELINES].  A mental 
illness such as an alcohol disorder can cause a significant defect in a person’s 
psychological, social, and occupational functioning which, in turn, can raise security 
concerns about possible defects in a person’s judgment, reliability, or stability.  See 
Guideline I, id. at 13.   
 
The LSO cited the following allegations to support its Criterion L security concern: 
 

 In July 1990, the individual was cited for Minor in Possession; 
 

 In August 2009, he was arrested for DWI; and 
 

 In November 2009, the individual was placed on two years of supervised 
probation and ordered to avoid alcohol during his probation.  During his 
psychiatric evaluation, he admitted that he drank alcohol on December 5, 2009. 

 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s conduct under Criterion L.  Criminal activity creates doubt about a 
person’s judgment, reliability, and trustworthiness because it calls into question a 
person’s ability or willingness to comply with laws, rules, and regulations.  See Guideline 
J, ADJUDICATIVE GUIDELINES at 14. 
 

III. Findings of Fact 
 
In July 1990, the individual was cited for Minor in Possession.  Tr. at 63.  He drank again 
before he reached the legal drinking age.  Id. at 66.  In August 2009, he was arrested for 
DWI after drinking as many as 11 beers.  Id. at 14, 17-18, 71.  (In the year before his 
DWI, he drove while intoxicated at least two other times.  Id. at 66, 121, 147-148.)  As a 
result of his DWI, in November 2009, he was placed on two years of probation.  Id. at  
21-22, Ex 8.  His probation forbade him from drinking or being near alcohol.  Id.  He 
knowingly broke his probation by socializing where alcohol was served.  Tr. at 23, 80, 
84, 106, 120, 144, 145.  On December 5, 2009, he knowingly broke his probation by 
drinking alcohol.  Id. at 22, 83, 89, 120, 144-145.   
 
The individual has not had a drink since December 5, 2009.  Id. at 19, 24, 44, 135,  
143-144, 161-162, 166, 177, 186.  He began attending AA on February 11 or 12, 2010, 
and has since attended twice a week.  Id. at 25, 28, 94, 136-137, 156, 160.  He has 
completed a number of court-ordered requirements, including an alcohol education 
program, a victim impact panel, and 40 hours of community service.  Id. at 25-27.  He 
does not keep alcohol in his home and no longer drives after drinking.  Id. at 44, 78,  
136-137, 179. 
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IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
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V. Analysis 
 
A. Criterion J and Criterion H3 
 
The DOE based its Criterion J and Criterion H security concerns on the diagnosis of 
Alcohol Abuse4 that the DOE-consultant psychiatrist gave the individual.  Ex. 1; Ex. 6 at 
9-10. 
 1. Diagnosis of Alcohol Abuse 
 
After listening to the hearing testimony, the DOE-consultant psychiatrist testified that the 
individual still meets the diagnosis for Alcohol Abuse.  Tr. at 182, 192-193.  As support 
for the diagnosis, he stated that the individual met the diagnosis because he was arrested 
for DWI and because he continued to drink while on probation.  Id. at 194-195. 
 
The individual did not dispute the diagnosis.  Id. at 7.  Therefore, I will focus on whether 
the individual has presented adequate evidence of rehabilitation and reformation from his 
Alcohol Abuse. 
 

2. Rehabilitation and Reformation 
 
The DOE does not have a set policy on what constitutes rehabilitation and reformation 
from an alcohol diagnosis.  The Hearing Officer makes a case-by-case determination 
based on the evidence. 
 

                                                 
3 I address the LSO’s Criterion J and Criterion H security concerns together because (i) in its Notification 
Letter, the LSO addressed them together; and (ii) the Criterion H security concern stems from the Criterion 
J security concern. 
 
4 The DSM-IV-TR defines Substance Abuse as: 
 
A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as 

manifested by one (or more) of the following, occurring within a 12-month period: 
 

1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, 
or home;  

 
2) recurrent substance use in situations in which it is physically hazardous;  

 
3) recurrent substance-related legal problems; 

 
4) continued substance use despite having persistent or recurrent social or inter-personal 

problems caused or exacerbated by the effects of the substance; and 
 
B. The symptoms have never met the criteria for Substance Dependence for this class of substance. 
 
DSM-IV-TR at 199. 
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Guideline G of the Adjudicative Guidelines states that an individual may mitigate an 
alcohol-related security concern by showing the following conditions: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur and does not cast 
doubt on the individual’s reliability, trustworthiness, or good judgment;  

 
(b) the individual acknowledges his or her alcoholism . . . provides evidence of 

actions taken to overcome this problem, and has established a pattern of 
abstinence . . .; 

 
(c) the individual is a current employee who is participating in a counseling or 

treatment program, has no history of previous treatment or relapse, and is 
making satisfactory progress; [or] 

 
(d) the individual has successfully completed inpatient or outpatient counseling or 

rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of . . . abstinence in accordance with treatment 
recommendations, such as participation in [AA] or a similar organization and 
has received a favorable prognosis by a duly qualified medical professional or 
a licensed social worker who is a staff member of a recognized alcohol 
treatment program. 

 
ADJUDICATIVE GUIDELINES at 11. 
 
The individual presented evidence that is consistent with the mitigating conditions.  He 
testified that he has acknowledged that he has abused alcohol and that he has told his 
coworkers and friends of his abstinence.  Id. at 38, 60-61, 130.  He argued that he does 
not currently have a problem because he can avoid alcohol, which he cut from his life.  
Id. at 44, 45, 104, 130.  An AA participant testified that the individual has accepted the 
AA program and has grown spiritually.  Id. at 159-160.  The individual testified that it 
has given him a relaxed, humble outlook.  Id. at 98-101, 138, 152, 178.  The program has 
also given him a new set of friends with whom he can discuss problems.  Id. at 41, 43.  
(He testified that he no longer socializes with friends who drink around him.  Id. at 129.)  
His wife and his mother support him.  Id. at 127-128.  The individual testified that he 
does not intend to drink again.  Id. at 26-27, 101. 
 
The individual also pointed out that he has not missed any of his children’s activities due 
to drinking, has not had alcohol-related financial issues, has not gone to work intoxicated 
or missed work due to a hangover, and has not disturbed the peace.  Id. at 34, 37,  
134-135, 140. 
 
The DOE-consultant psychiatrist testified that the individual’s risk of relapse is low.  Id. 
at 188.  He testified that the individual has abstained from alcohol since December 2009 
and that he has a “good” chance of continuing his abstinence.  Id. at 186-187.  He 
testified that his abstinence is supported by several positive factors, including the fact that 
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he has a good job, he has attended AA, he has a supportive wife and mother, and that the 
individual has “considerably less” denial than when he initially evaluated him.  Id. at 
186-187, 190-191. 
 
Despite these positive factors, the DOE-consultant psychiatrist testified that the 
individual has not shown adequate evidence of rehabilitation and reformation.  See id. at 
185-186, 196.  The individual has not abstained from alcohol for at least one year.  Id. at 
186-187.  (Maintaining abstinence until December 2010 would give the DOE-consultant 
psychiatrist “a quite high confidence” that the individual would be able to present 
adequate evidence of rehabilitation and reformation.  Id.)  Further, he has not addressed 
“two issues” that the DOE-consultant psychiatrist identified.  Id. at 187.  First, he has not 
obtained an AA sponsor.  Id.  Second, he is still “coming around to accepting that alcohol 
was a problem and would be a problem should the [DWI] have never happened. . . .”  Id. 
at 187-188; see also id. at 103.   
 
Although the individual and the AA participant testified that he has acknowledged his 
problem, the evidence supports the DOE-consultant psychiatrist’s opinion that he is still 
“coming around to accepting” it.  The individual’s wife testified that he has never 
acknowledged a problem.  Id. at 142.  The individual testified that drinking had caused 
him no problems besides the arrest for DWI.  Id. at 114.  When pressed, the individual 
identified a number of ways in which drinking had been a problem – he admitted that he 
had driven while intoxicated within a year of his arrest, that he had gone to work with a 
hangover, that alcohol had made him sick, and that he had thought about cutting back.  
Id. at 108-109, 115-116, 118. 
 
Because the individual has not shown adequate evidence of rehabilitation and 
reformation from his Alcohol Abuse, I find that he has not resolved the LSO’s Criterion J 
and Criterion H security concerns. 
 
B. Criterion L 
 
The LSO based its Criterion L security concern on the individual’s citation for Minor in 
Possession, his arrest for DWI, and the fact that he violated the terms of his current 
probation by drinking. 
 
The individual attempted to mitigate his citation for Minor in Possession by testifying 
that he was caught with someone else’s alcohol that he was asked to hide and that he did 
not intend to drink it.  Id. at 63.  I find that the individual has mitigated the allegation due 
to the passage of time, 20 years, and the fact that the individual is now much older and 
more mature.   
 
The individual attempted to mitigate his arrest for DWI by showing that he has completed 
court-ordered requirements, such as alcohol education, a victim impact panel, and 
community service.  I find that the individual has not mitigated the allegation because the 
criminal justice process has not yet concluded – he still has more than a year left of the 
probation resulting from his arrest for DWI. 
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The individual attempted to mitigate his probation violation by arguing that he did not 
“fully, really understand” the terms of his probation.  Id. at 91.  He testified that he was 
“not thinking 100% of what the probation means.”  Id. at 22-23.  Since he was arrested 
for DWI, he testified, “I thought . . . if I’m not driving [after drinking], I thought maybe it 
would be okay.”  Id. at 23.  I find that the individual has not mitigated the allegation 
because he testified that he had carefully reviewed the terms of his probation and in his 
words, he “knew . . . to not possess [alcohol] or have it in [his] immediate vicinity.”  Id. 
at 83-84.  He testified that he told his probation officer, “I believe that it says . . . no 
alcohol . . . and my conduct for two years has to be straight across the board.”  Id. at 120. 
 
Because the individual has not mitigated all of the allegations, I find that he has not 
resolved the LSO’s Criterion L security concern. 
 

VI. Conclusion 
 
Because the individual has not resolved the Criterion J, Criterion H, and Criterion L 
security concerns, I find that the individual has not demonstrated that restoring his access 
authorization would not endanger the common defense and would be clearly consistent 
with the national interest.  Therefore, I find that the DOE should not restore his access 
authorization. 
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 9, 2010 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   March 11, 2010 
 
Case Number:   TSO-0903 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” 

1  For the reasons set forth below, I conclude that the Department of Energy (DOE) should not grant 
the individual access authorization at this time. 2 

 
I.  BACKGROUND 
 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm. 

The individual works for a DOE contractor and is an applicant for DOE access authorization.  A 
background investigation of the individual identified issues related to his mental health history, 
including prior psychiatric hospitalization.   Exhibit 5.  The local security office (LSO) summoned 
the individual for an interview with a personnel security specialist on November 9, 2009.  Exhibit 9. 
 After this Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist 
(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE 
psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to the 
LSO. Exhibit 6. Based on this report and the rest of the individual’s personnel security file, the LSO 
determined that derogatory information existed that cast into doubt the individual’s eligibility for 
access authorization. The LSO informed the individual of this determination in a letter that set forth 
the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter 
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as the Notification Letter. The Notification Letter also informed the individual that he was entitled to 
a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility 
for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced ten exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual introduced one 
exhibit and presented the testimony of three witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Mental Health History 
 
The following information was obtained from the hearing testimony in this case, Hearing Transcript 
(Tr.); the record of the individual’s Office of Personnel Management background investigation 
(OPM report), Exhibit 10; the report of the DOE psychiatrist, Exhibit 6; and the November 2009 
PSI, Exhibit 9; which is generally not disputed by the individual. 
 
The individual, who is 34 years old, began experiencing problems with anxiety in 1995, when he 
was in college, primarily related to taking exams.  Tr. at 14-17.  After finishing graduate school, the 
individual moved to another state and began a new job in June of 2000.  Id. at 18.  Though he was 
engaged to be married, the individual’s fiancée remained in the state where he attended graduate 
school.  Id. at 21.  Six months later, the individual began to feel a lack of energy and loss of appetite, 
during what the individual described as a stressful period in his job. Id. at 22.  He sought help from 
his employer’s Employee Assistance Program (EAP), which referred him to a counselor, whom he 
saw once or twice a week for a couple of months.  Tr. at 25-26. 
 
In January 2001, after spending the holidays with his fiancée and brother at his parents’ home, the 
individual returned to his home, but did not immediately return to work.  Id. at 27-29.  The 
individual testified that he called his employer and asked to take additional leave, as he was having 
difficulty with the adjustment after “coming back from home. . . .  I came back, I was alone, started 
feeling bad, as far as loss of appetite, loss of energy, just missing my family, homesick.”  Id. at 29.  
The individual recalled that he took medical leave, “a couple weeks at the most.”  Id.  The OPM 
report cites personnel records indicating that the individual was on disability leave from January 10 
to February 23, 2001.  Exhibit 10 at 91. 
 
The individual’s employer transferred him to a location in another state in April 2001.  Tr. at 31-33.  
In May 2001, his fiancée joined him at the new location, and they were married.  Id. at 34.  The 
individual characterized his new job as “very stressful.”  Id. at 32-33.  He described his wife as 
homesick and frustrated about many things, including not being able to find a job.  Id. at 35.  As he 
had prior to his move, the individual again experienced loss of appetite and lethargy.  Id. at 33-34.  
He saw a doctor, a general practitioner, about his problems, and the doctor prescribed several 
different antidepressants, successively, over an approximately 17-month period.  Id. at 35-38.  None 
of them worked.  Id. at 38. 
 
In November 2002, the individual again consulted his employer’s EAP, and told them that he “was 
dealing with some stress with work, I was dealing with some stress at home, and I just wasn't feeling 
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very good, you know, the same symptoms, low energy, low appetite, you know, just anxious, you 
know, worried, and didn't feel like myself as far as that goes.”  Id. at 39.  The EAP referred him to an 
inpatient psychiatric treatment facility.  Id. at 40.  The facility reported to the OPM background 
investigator that the individual was admitted on October 18, 2002 “for major depression with 
psychosis.”  Exhibit 10 at 96.  The hospital discharged the individual on October 28, 2002.  Id.  
After his discharge, the individual continued in an affiliated outpatient program, where he spent his 
days for approximately two weeks.  Tr. at 46-47.  The individual was on disability leave from his job 
from October 21 to November 18, 2002.  Id. at 91. 
 
The hospital then referred the individual to a local psychiatrist, whom the individual saw every week 
or two.  Tr. at 47.  The individual reported to the psychiatrist that the medications he had been 
prescribed during his hospital stay were not effective.  Id. at 48.  So the psychiatrist prescribed him 
new medications, including an antipsychotic medication that caused him to gain about 30 pounds, 
making him feel worse, compounding “the low energy and everything else.”  Id. at 48-50, 187, 377.  
During the same period, in late 2002, the individual’s wife was, according to the individual, not 
happy with the evening shift he worked nor the travel his job required, and she complained a lot.  Id. 
at 51. 
 
In January 2003, the individual returned to his employer’s EAP and reported that his medications 
were not working.  Id. at 52.  The EAP suggested he return for outpatient treatment to the same 
facility where he had been treated the previous fall.  Id. at 52-53.  He entered the “partial hospital 
program” at this facility on January 31, 2003, and was discharged on February 14, 2003.  Exhibit 10 
at 96.  The individual took disability leave from work from January 31 to March 3, 2003.  Id. at 91. 
 
The individual testified that, in May 2003, he was promoted and transferred to a new job location in 
another state, but that his wife was not happy about the move.  Tr. at 55-56.  He stated that his wife 
abruptly called him at work one day in July 2003, and informed him that she “was leaving.  When 
you get home I will not be here.”  Id. at 57.  The individual was very upset, and called his 
employer’s EAP, which referred him to a local psychiatrist, whom he saw that day.  Id. at 58-59.  
The individual testified that the psychiatrist was not comfortable with the individual going home, 
and upon finding out that the individual did not have family in the immediate area, suggested that 
the individual be admitted to a hospital.  Id. at 63-64.   
 
He stated that he stayed in the hospital for five days, where the psychiatrist prescribed a number of 
medications.  Id. at 66-69.  Those medications included one used to treat psychosis, id. at 68, 377, 
though the OPM report references an interview with the treating psychiatrist in which he reported a 
diagnosis of anxiety, mood disorder, psychomotor retardation, and bipolar disorder, without 
specifically referencing psychosis.  Exhibit 10 at 107-08. 
 
After leaving the hospital, the individual did not return to work, and was on disability leave from 
July 18, 2003, to January 6, 2004.  Id. at 91.  The individual testified that he took this extended 
period of disability leave at the direction of his psychiatrist.  Tr. at 72.  He stated that there were 
times during this period when he wanted to go back to work, but that the psychiatrist told him that he 
needed “to focus on getting better.”  Id. at 72-73.  The individual stated that, despite the medications 
he was taking, he “for the most part . . . felt, if not the same, worse.”  Id. at 73.  He stated that the 
psychiatrist’s only solution was to try different medication and dosages.  Id. at 74.  He continued to 
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see this psychiatrist until September 2004, when he found a new psychiatrist, as he did not want to 
continue trying more medication.  Id. 
 
The individual testified that his new psychiatrist felt he did not need the medications he had been 
prescribed, though she did prescribe two anti-anxiety medications.  Id. at 76-77; Exhibit 6 at 6.  He 
stated that he felt better after this change in medications and saw his new psychiatrist once a week 
for an hour each session, noting that he responded well to her treatment, which was comprised 
mostly of therapy, with the last five to ten minutes of each session spent on medication management. 
Tr. at 77. He continued to see this psychiatrist until March 2006, when he left the company he had 
worked for since 2000 to take a job in another state.  Id. at 78, 81.3 
 
According to the individual, he felt very good at the time of this move, id. at 83, but he found the 
new job stressful, and three months into the job, the individual’s lethargy and lack of appetite 
returned.  Id. at 84-86.  He therefore called his new employer’s EAP, which referred him to a local 
physician, a general practitioner.  Id. at 86.  This doctor prescribed two antidepressant medications 
that the individual had taken, without positive effect, in the past.  Id. at 89-90; Exhibit 6 at 6.  The 
individual took these medications, but felt “about the same.”  Tr. at 90. 
 
In October 2006, the individual was hospitalized for a third time.  The individual described how, one 
evening that month, he had taken his prescribed medications before going to bed early, only to wake 
up later that evening and take them again, having forgotten that he had already taken them.  Id. at 
90-93.  He testified that, on waking up the following morning, he felt very tired, so much so that he 
could not walk.  Id. at 93-94.  “I was scared.  I panicked.”  Id. at 94.  He stated that he called his 
employer to let them know he would not be coming in for work, and then called his mother, who 
advised him to call a hospital.  Id. at 95-96.  He called the hospital, telling them that he “had taken 
an accidental overdose,” and was taken by ambulance to the hospital’s emergency room.  Id. at 96-
97. 
 
The individual testified that a nurse at the hospital asked him whether he had taken an overdose 
intentionally, and he responded that he had not, but that the nurse did not believe him.  Id. at 100.  
He stated that the hospital would not discharge him, but instead had a police car transport him to 
another hospital, where he spent the next six days.  Id. at 101-02.  He related a conversation with a 
doctor the day after he arrived at this hospital, in which the doctor stated that what happened did not 
“sound like a suicide attempt,” but still recommended that he stay at the hospital.  Id. at 103.  After 
being released from the hospital, the individual saw this doctor “once a week for about three weeks, 
and then it went to every other week.”  Id. at 104. 
 
In February 2007, the individual’s employer terminated him, first telling him that the termination 
was for not turning a report in on time, though the individual testified that he was not aware of what 
report it would have been.  Id. at 106.  Later, according the individual, his employer told him that it 
was “scaling back operations” and could not afford a full-time person in his position.  Id.  The 
individual’s supervisor at this job told an OPM investigator that “the job went away because the 
position was a trial position.”  Exhibit 10 at 97.  Whatever the reason for the termination, the 

                                                 
 3 The record of the individual’s background investigation cites personnel records indicating that the individual 
was also on disability leave from May 12 to June 16, 2005.  Exhibit 10 at 91. 
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individual testified that it came as a shock, Tr. at 107, describing it as, after being left by his first 
wife, “the second worst thing I thought could happen to me.”  Id. at 109. 
 
At this point, the individual decided to move back to the state where he had been raised, and live 
with his parents.  Id.  He also decided that, though he was still taking the medications that had been 
prescribed by his last psychiatrist, he did not “want to take this medication anymore and that I 
really -- you know, I just wanted to focus on myself, I wanted to focus on getting better, and I didn't 
want to take medication the rest of my life.”  Id. at 109-11.  He testified that he stopped taking his 
medications after a discussion with his family’s physician.  Id. at 112-113.  He testified that he did 
not wean himself off of the medications, but that his doctor “pretty much stopped” them.  Id.  
However, in the individual’s November 2009 PSI, he stated that he “did some research on my 
own . . . and just tapered off of it . . . .”  Exhibit 9 at 39.  In the PSI, the individual did not mention 
consulting with a doctor prior to stopping his medications, though he was specifically asked if he 
had done so.  Id. at 39-40; see also id. at 65 (affirming that he “just quit taking” his medications). 
 
The individual testified that, after he stopped taking the medications in early 2007, he had more 
energy and felt better than he had since 2000.  Tr. at 113.  In November 2008, the individual married 
his current wife.  Id. at 224.  Several months later, he moved from the state where he lived with his 
parents to another state, where he currently lives with his wife.  Id. at 116.  The OPM report 
indicates that, prior to this move, in March of 2009, the individual received treatment at a facility 
where he was diagnosed with generalized anxiety disorder, panic disorder, and major depressive 
disorder, recurrent, in partial remission.  This facility prescribed an anti-anxiety medication.  Exhibit 
10 at 86; Exhibit 6 at 7. 
 
After his most recent move, the individual decided that, with the changes taking place in his life, and 
recognizing the difficulty such changes had caused him in the past, he might benefit from seeing a 
psychiatrist.  Tr. at 118.  He began seeing a psychiatrist on a weekly basis in May 2009, for one-hour 
sessions, and continued to see him on this basis until the time of the hearing.  Id. at 120.  This 
psychiatrist prescribed a medication to treat his anxiety.  Id. at 121. 
 
B. The Notification Letter 
 
Much of the information set forth in the preceding section is cited in the Notification Letter. This 
information pertains to paragraph (h) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.  Under criterion (h), information is derogatory 
if it indicates that an individual has an illness or mental condition which, in the opinion of a 
psychiatrist or licensed clinical psychologist, causes, or may cause, a significant defect in the 
individual’s judgment or reliability. 10 C.F.R. § 710.8(h).  The Notification Letter cites the diagnosis 
of the DOE psychiatrist that the individual suffered from Major Depression, recurrent, in remission, 
and Generalized Anxiety Disorder, in partial remission, and further cites the psychiatrist’s opinion 
that the individual’s illness or mental condition causes, or may cause, a significant defect in the 
individual’s judgment or reliability.  Exhibit 1; Exhibit 6 at 9, 12. 
 
C. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of criterion (h), and raises 
significant security concerns.  In his report, the DOE psychiatrist states that, because the individual 



 
 - 6 - 
 
“has had three or more major depressive episodes in the past, the probability of future episodes is 
high. Given the fact that his medical record records the presence of psychotic symptoms and suicidal 
overdose, there is a moderate risk that future episodes would also contain such symptoms.”  DOE 
Exhibit 6 at 10.  See also Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), 
Guideline I (conditions that could raise a security concern include an opinion by a duly qualified 
mental health professional that an individual has a condition that may impair judgment, reliability, or 
trustworthiness). 
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must, therefore, consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
There is no dispute in the present case that, as put succinctly by the individual’s attorney, “if any of 
us have a psychotic episode and we have a clearance, there is a real security risk.”  Tr. at 429-30.  
Conversely, the DOE psychiatrist, when asked at the hearing how his opinion might change if 
“hypothetically there was never any diagnosis of psychosis” in the individual’s case, acknowledged 
that he “would probably say that it wouldn't impact his judgment or reliability if there is no factor of 
psychosis in it.”  Id. at 419-20. 
 
As such, in order for me to conclude that the DOE should grant the individual access authorization, I 
must be sufficiently confident that the individual will likely not experience a psychotic episode in 
the future. In this case, there are conflicting opinions on the likelihood of a future psychotic episode. 
 As noted above, the DOE psychiatrist rated that risk as “moderate” in his report, and held to that 
opinion at the hearing.   Id. at 414.  On the other hand, the individual’s treating psychiatrist, who 
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also testified at the hearing, believes that the individual’s “prognosis is terrific.”  Id. at 201.  As 
explained below, I am ultimately more persuaded by the analysis and conclusions of the DOE 
psychiatrist, and find that individual’s psychiatrist’s reasoning gives too little credence and weight to 
the individual’s history.  Thus, I conclude that the risk of a future psychotic episode is not low 
enough to warrant granting the individual access authorization. 
 
First, although the two psychiatrists did not disagree over whether the individual was diagnosed with 
“major depression with psychosis” when he was hospitalized in 2002, they drew very different 
conclusions from that fact.  The individual’s psychiatrist testified that he had reviewed the 
contemporaneous medical records, and that they contained “no description of why they thought he 
was having hallucinations or delusions. The documentation was terrible.”  Id. at 176. 4  I asked the 
psychiatrist whether he could, nonetheless, reach any conclusion as to what may have been 
observed, based on the diagnosis of psychosis.  Id. at 406.  He responded that he does not “trust 
anybody's diagnosis but my own, because I have day in and day out, over the past 20 years, seen the 
gosh-darnest diagnoses unsupported by anything, . . . .  That has become more common than rare, 
and so I don't trust people's diagnoses, . . . .”  Id. at 406-07. 
 
In contrast, despite not having seen the 2002 hospital records,5 the DOE psychiatrist testified that a 
lack of description of the individual’s symptoms in the records would not, in itself, undermine the 
validity of the diagnosis. “It means they were a bad record keeper.  I don't know . . . how much more 
I would push beyond that.” Id. at 443-44.  He noted instances of “world-renown researchers in 
psychiatry,” one of whose “notes were ridiculously short, and he's like the world expert in 
schizophrenia research.”  Id. at 444.  He stated that one would “assume a psychiatrist is, in general, 
going to be able to make a correct diagnosis, . . . .”  Id. at 312. 
 
Similarly, the two experts disagreed over the validity of any diagnosis of major depression in the 
individual.  The individual’s psychiatrist took issue with the DOE psychiatrist’s depression 
diagnosis, as well as those reached by other doctors in the past.  “I've looked at the record, and I find 
the diagnosticians wanting.”  Id. at 194.  Noting past doctors’ attempts at using different medications 
to treat the individual, the individual’s psychiatrist opined that “[t]hese people are shooting darts in 

                                                 
4 The individual’s attorney did not submit these medical records as hearing exhibits.  It appears, in fact, that the 

attorney was not aware prior to the hearing that the psychiatrist had reviewed the 2002 hospital records.  Id. at 357-59.  
After the hearing, I offered the individual’s attorney an opportunity to submit any medical records reviewed by the 
psychiatrist as evidence buttressing the psychiatrist’s testimony, and in mitigation of the concern raised in this case.  I 
reminded the individual’s attorney that in these proceedings, once the DOE has met its burden of establishing that a 
security concern exists, the individual seeking the security clearance has the burden of bringing forth evidence to mitigate 
the concerns raised by the local security office.  I noted that in the present case, a security concern has been raised by the 
DOE psychiatrist’s opinion that the individual has an illness or mental condition that causes, or may cause, a significant 
defect in judgment or reliability, and that it therefore was the burden of the individual to bring forth evidence to mitigate 
that concern.  Letter from Steven J. Goering, OHA, to Attorney for Individual (May 11, 2010).  The attorney declined, 
contending that it would not “add to the record” and  stating that he had “concerns with submitting raw medical data and 
notes into the record for your consideration. The medical records are mostly handwritten and are difficult to understand, 
especially by non-experts like you and me.”  E-mail from Attorney for Individual to Steven J. Goering, OHA (May 21, 
2010).   

5 The DOE psychiatrist testified that he was not provided the contemporaneous medical records containing the 
diagnosis in question, but instead relied upon the account of the diagnosis provided by the hospital to the OPM during the 
background investigation of the individual.  Id. at 277; see Exhibit 10 at 96.  He stated that “sometimes [medical records] 
are in the personnel security file, but generally not.”  Tr. at 277.  He added that, in the rare instances that he is provided 
with the “real record and compare it to what they said is there, usually they are very accurate.”  Id. at 441.   
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the dark.  That's an opinion, but I've seen those patterns. There was not a careful diagnostician in the 
bunch, as near as I could tell.”  The psychiatrist acknowledged that he was  
 

going out on some thin ice here, because we've got all of these doctors who are 
concluding the same exact thing, but my evaluation of him, the history I got from 
him, and the history that has been reiterated today, says to me that this guy took 
some emotional interpersonal hits, you know, below the waterline, and that's what 
was sinking his ship, not necessarily neurochemistry. 

 
Id. at 171.   
 
The DOE psychiatrist, while noting his agreement with the individual’s psychiatrist that the 
individual shows no current symptoms of depression, found “enough evidence for me to say that he 
had recurrent depressive episodes in the past, and that's the key thing, because once you've had three, 
you're at high risk to have more later in your life.”  Id. at 298. 
 
The psychiatrists had equally divergent views on the significance of the fact that the individual has 
been hospitalized three times in the past.  The DOE psychiatrist described “inpatient psychiatric 
hospitalization” as “the most extreme treatment for a disorder and rarely used,” and found the fact 
that there were three hospitalizations, “independent of one another, [in] different states I believe, . . . 
a very persuasive argument for me to make a diagnosis that, indeed, recurrent depressions had 
occurred.”  Id. at 291.   
 
The individual’s psychiatrist, on the other hand, when asked whether it is “normal for doctors to 
hospitalize someone for psychiatric issues” without a valid basis, responded that he thought it was. 
Tr. at 195.  The psychiatrist cited “hospitals who have admission offices and their sole -- 
understandably, their mission is to get people in, and the doctors -- once the person is in, the doctors 
have to chart to pathology.”  Id.  He testified that he thought doctors “cooperate with continued 
hospitalization because it pays for the Maserati, for one thing, . . . .  I think there is a fair amount of, 
with a wink and a nod, dishonesty.”  Id. at 195-96.  Asked whether he agreed that is was “pretty 
serious” to be hospitalized, the psychiatrist stated that the individual “was hospitalized because he 
felt lousy and he had insurance.”  Id. at 199. 
 
Given these two quite distinct interpretations of past events, I find the DOE psychiatrist’s opinions, 
in general, to be more reasonable as applied to the undisputed facts of this case.  Particularly in the 
context of these proceedings, a prior diagnosis of psychosis raises a serious concern, and I agree 
with the DOE psychiatrist that a lack of descriptive detail in the relevant medical records would not 
necessarily undermine the validity of that diagnosis.  Further, while taking into account the value of 
healthy skepticism, one can only discount so much the significance of the individual’s three 
psychiatric hospitalizations.  In addition, as noted above, the individual was on disability leave from 
work five times over five years, in each year from 2001 to 2005, the shortest period of which was 
nearly a month.  It is, therefore, perfectly rational to conclude that the individual has suffered from 
repeated episodes of a severe psychiatric illness, regardless of the precise diagnosis.  Exhibit 10 
at 91. 
 
I note, as pointed out by the individual’s psychiatrist and his attorney, Tr. at 177, 445, that the 
individual has consistently denied ever experiencing symptoms that would support a diagnosis of 
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psychosis, such as delusions or hallucinations.  Id. at 134, 284.  In addition, both psychiatrists 
testified to the likelihood that the individual would remember a prior psychotic episode.  Id. at 450-
51.   
 
At the same time, however, the DOE psychiatrist found that the individual “had some minimization 
about the severity of past problems.  [M]any of the things that he said were out of sync with what the 
medical record showed.”  Id. at 282-83.  The DOE psychiatrist described a “big disjunction” 
between the individual’s description of prior events  and the diagnoses of depression in the record:   
“It was this kind of normal guy, who had just some understandable -- feeling a little bummed out 
when some bad things happened to him.  That's what he was telling me pretty much, and that's what 
I heard today. So there was that persistent dilemma and disjunction.”  Id. at 292-93. 
 
Though the individual’s psychiatrist objected to the characterization that the individual minimized 
his past troubles, id. at 368, I was left with a similar impression by the individual’s testimony.  For 
example, regarding going to his employer’s EAP prior to his first hospitalization in 2002, the 
individual testified that he told them he “was dealing with some stress with work, I was dealing with 
some stress at home, and I just wasn't feeling very good, you know, the same symptoms, low energy, 
low appetite, you know, just anxious, you know, worried, and didn't feel like myself as far as that 
goes.”  Id. at 39.  This sounds like a typical complaint that might be brought to an EAP office on any 
given day, but it certainly does not sound like the kind of complaint that would lead the EAP to 
recommend immediate admission to a psychiatric facility, or one that would result in a ten-day 
psychiatric hospitalization. 
 
It is possible that what appeared to be an almost detached description of events is a product of what 
the DOE psychiatrist termed “denial, which is commonly there with a severe psychiatric history; that 
it's such a horrible event, like a psychotic episode or a severe depression, that you kind of want to 
just make believe that never happened, or you don't want to look at that again, . . . .”  Id. at 283.  It is 
also possible that that the individual is intentionally distorting events from his past to present them in 
a more favorable light, a conclusion that would be supported by the individual’s testimony that he 
consulted with a doctor before he stopped taking his medications in 2007, an account at odds with 
that given in his November 2009 PSI, as noted above.  Whatever the reason, I am left with some 
doubt regarding the accuracy of the individual’s testimony regarding his past. 
 
Nonetheless, the individual’s attorney argued that, even if I were to conclude that the individual had  
“the worst psychotic episode in the world, it hasn't happened for a while, he's good today.”  Id. at 
462.  In a similar vein, the individual’s psychiatrist contended that  “even if we stipulate that he was 
crazy as a hoot owl back when, what he's doing now, I think, in my professional opinion, is 
protective against that happening ever again, even under similar stresses.”  Id. at 222-23. 
 
In fact, the record indicates that the individual has gone through what are typically regarded as major 
sources of stress, such as his marriage in 2008, his move to a new state and transition to a new job in 
2009, the death of a nephew, his mother’s diagnosis with breast cancer, preparation for a very 
difficult and important professional certification examination, and most recently, the birth of his 
daughter.  Id. at 129-31, 142.  The individual acknowledged in his testimony that some of these 
stressors have brought back symptoms such as lack of energy and appetite, but that he is able to 
recognize those symptoms, “and because I have my wife, because I have people like [my 
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psychiatrist] and, you know, I have my co-workers, I don't bottle it up inside. I'm not -- I'm not 
isolated, I'm not alone, and, you know, I don't hold it in.”  Id.   
 
The DOE psychiatrist acknowledged that these “are all good signs. However, there is stress and 
there is stress.”  Id. at 299.  He stated that he thought the individual’s “weak point is abandonment, 
failure sort of stress,” and that while the more recent events are the type that can be very stressful, 
“it’s a different type of stress than your wife leaving you.”  Id. at 299-300.  The individual’s 
psychiatrist was asked how the individual might respond to this greater stress, and expressed 
confidence that the individual would be able to handle it “by doing what everyone does, which is we 
migrate to the people that we're connected with and seek some warmth, seek some reassurance, seek 
some continuity, because loss, and such like that, ends things.”  Id. at 182.   
 
The individual’s psychiatrist also noted that, in the past, “every time he got into emotional trouble, 
he did exactly what one would do if one were reliable and had good judgment, and he sought help, 
he complied with help, he's been doing that ever since.”  Id. at 199-200.  The psychiatrist testified 
that he would follow this pattern in the future.  “If all hell breaks loose in his life, everything, he will 
feel bad, and he will get help.”  Id. at 469.  The DOE psychiatrist acknowledged that, “probably 
every time he's had an episode, as far as I can guess, he sought treatment.  So there is probably a low 
risk, I would say, of him having an episode and not seeking treatment.”  Id. at 415.   In addition, 
according to the DOE psychiatrist, “if you get them into treatment and you get them to take the pill, 
the psychotic symptoms are treated well with the antipsychotic medication.”  Id. at 413-14. 
 
I am not convinced, however, that the risk posed by the individual experiencing a psychotic episode 
would be sufficiently mitigated by the probability that he would respond by seeking treatment.  First, 
if the individual were to seek treatment upon recognizing symptoms of psychosis, there would be an 
inevitable lapse of time between the onset and treatment of those symptoms.  And even if one 
assumes that the individual would fully mitigate any risk if he were treated, there would remain an 
unresolved, albeit apparently low, risk that the individual would become psychotic and not seek 
treatment.  From the point of view of the national security, such a risk is not acceptable.   
 
In cases such as this, I must be mindful that the Part 710 regulations essentially direct me to err, if I 
must, on the side of caution.  10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access 
authorization eligibility shall be resolved in favor of the national security.”)  See Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for 
the granting of security clearances indicates “that security determinations should err, if they must, on 
the side of denials”).  Here, it is my common sense judgment, after considering the entirety of the 
record, that the individual has not sufficiently mitigated the security concerns associated with the 
issues before me. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under criterion (h), and therefore has not demonstrated that granting him 
access authorization would not endanger the common defense and would be clearly consistent with 
the national interest. Accordingly, I find that the DOE should not grant the individual a security 
clearance. The individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28. 
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Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 23, 2010 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

                                                            July 2, 2010

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: March 17, 2010

Case Number: TSO-0905

This Decision concerns the eligibility of xxxxxxxxxxx (hereinafter referred to as “the individual”)

to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations set forth at

10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material.”  As discussed below, after carefully

considering the record before me in light of the relevant regulations, I have determined that the

individual’s access authorization should be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  During a background investigation, the local DOE security office

(LSO) discovered some derogatory information that created a security concern.  The LSO asked the

individual to participate in two personnel security interviews (PSIs) in order to resolve the

information.  The PSIs did not resolve the security concerns. 

On February 11, 2010, the LSO sent a letter (Notification Letter) advising the individual that it

possessed reliable information that created a substantial doubt regarding his eligibility to hold an

access authorization.  In an attachment to the Notification Letter, the LSO explained that the

derogatory information fell within the purview of one potentially disqualifying criterion set forth in
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2/ Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject

to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes

reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the

individual to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

the security regulations at 10 C.F.R. § 710.8, subsection (l) (hereinafter referred to as Criterion L).

2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented the testimony of eight witnesses - a manager, his immediate supervisor, five co-

workers and his wife.  He also testified on his own behalf.  The DOE counsel did not present any

witnesses.  The DOE counsel and the individual submitted a number of written exhibits prior to the

hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
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3/ The individual explained during the hearing that he thought he may have damaged his government-

owned laptop because he had accessed inappropriate websites while on government travel.  However, as

more fully explained in Section V below, the Information Technology (IT) engineer, who examined the

laptop in 2008, testified at the hearing that the laptop had in fact not been damaged, but rather required

Windows to be reloaded to fix a rebooting error.  See Transcript of Hearing (Tr.) at 77, 82, 83.    

4/ However, during his November 2009 PSI, the individual stated that he had overreported his accessing

of pornography to the polygraph examiner because he felt pressured for specific responses which he could

not remember, and he became “flustered.”  Id. 

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one potentially disqualifying criterion as a basis for suspending the

individual’s security clearance, Criterion L.  To support its reliance on Criterion L in this case, the

LSO alleges that during personnel security interviews (PSIs) conducted on September 3, 2009, and

November 13, 2009, the individual admitted that he caused damage to a government-owned laptop

computer in January 2008 by deleting registry files in an attempt to conceal that he had visited a

sexually-explicit website.  3/  During these PSIs, the individual also admitted to accessing sexually-

explicit websites on a government-owned laptop while in the employment of a DOE contractor, less

than five times since 2005.  In addition, he admitted that while employed by another agency from

1995 to 1996, he accessed sexually-explicit websites on government computers less than ten times.

The individual’s conduct might render him vulnerable to blackmail, exploitation, and duress and

calls into question his judgment, reliability, trustworthiness as well as his ability to protect classified

information. See Guideline E of the Revised Adjudicative Guidelines for Determining Eligibility for

Access to Classified Information issued on December 29, 2005 by the Assistant to the President for

National Security Affairs, The White House.

IV.  Findings of Fact

From January 1995 to May 1996, while working for a non-DOE employer, the individual accessed

pornography on his desktop government computer two or three times for about 15 minutes each time.

The individual accessed inappropriate websites knowing that it was in violation of rules, policies and

regulations.  On October 29, 2008, the individual submitted to a counter-intelligence (CI) evaluation

which included a polygraph examination.  During the polygraph, the individual admitted that he has

accessed pornography at least five times in the past year, and estimated that he had accessed

pornography at least 20 times over the course of his government employment.  4/.  DOE Exh. 9. 

He further admitted that this access always occurred while he was on government travel.
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5/ In addition to the PSIs, the LSO requested the individual’s medical records and recommended a

psychological evaluation of the individual in January 2010.  The DOE consultant psychologist concluded

that the individual did not have an illness or mental condition of a nature which causes or may cause a

significant defect in his judgment or reliability.  

The information reported by the individual during the polygraph examination, as well as the report

from IT, prompted DOE to conduct PSIs in September and November 2009.  During the PSIs, the

individual admitted that he had accessed pornography on his government computer from 1995 to

1996 two to three times for about 15 minutes each time.  Id.  He further admitted that he believed

that he had caused damage to a government-owned laptop computer in January 2008 by deleting

registry files in an attempt to conceal that he had visited a sexually-explicit website.  Id.  Finally, the

individual admitted that he had accessed sexually-explicit websites on government-owned computers

while in the employ of a DOE contractor less than five times since 2005.  He stated that he had

viewed pornography “due to loneliness and in order to fill a void due to his loveless marriage.”  At

the time, he also stated that he felt he had a propensity to view such sites due to being sexually

abused as a child.  Id.  5/     

V. Hearing Officer Evaluation of the Evidence

The key issue under Criterion L is whether the individual has brought forward sufficient evidence

to mitigate the security concerns regarding his judgment and reliability, as well as his vulnerability

to blackmail, exploitation and duress.

During the hearing, the individual admitted that he knew he violated rules when he accessed

inappropriate websites on government-owned computers.  He explained that this behavior was “out

of character” for him and he apologized.  Tr. at 110.  The individual stated that this kind of behavior

will never happen again.  Id.

The individual testified that when he was asked during his PSIs how this behavior came about, he

pointed to his childhood abuse, as well as the state of his marriage to explain why he engaged in

inappropriate behavior.  Id. at 115.  However, while not minimizing his behavior, he stated that his

access of pornographic websites in 1995 “was [his] first exposure to the World Wide Web.”  Id. at

114.  He testified that a colleague initially introduced him to explicit materials and at that time he

was not viewing explicit materials in his private life.  Id.  According to the individual, he was

“shocked” at what was available on the web and allowed “his shock to cloud his judgment,” although

he knew it was wrong.  Id.  He further testified that he was not given any guidance or warning about

accessing the web.  The individual stated that he was not disciplined for accessing the explicit

material which occurred over a couple of days and reiterated that he admitted these incidents during

a random polygraph.  Id. at 115.  

With respect to the LSO’s allegation that the individual deleted registry files in January 2008 in an

attempt to conceal that he had visited a pornographic website, the individual explained that he was

attempting to fix his laptop after repeatedly seeing a Windows pop-up.  Id. at 137.  He stated that,

in the process of troubleshooting this problem, he deleted a registry file but was not intentionally
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trying to damage the computer in an attempt to conceal that he had visited a pornographic website.

Id. at 138.  The individual further stated that his computer started to continuously reboot and that he

was not sure whether he had damaged the computer. Id.  He reiterated that he did not tell the

polygraph examiner that he had viewed inappropriate websites because he did not know whether the

computer was actually damaged because of his action.  Id. at 139.    

During the hearing, the individual emphasized that in the nine years he has worked as a DOE

contractor, he has never visited inappropriate websites during work hours.  Id. at 115.  When asked

why he engaged in this behavior on off-work hours or on government travel time, the individual

stated that he did not understand why he did it, and again pointed to the difficulties in his marriage

which he described as a situation where he and his wife had great difficulty communicating and

being intimate.  Id. at 116.  According to the individual, he is no longer trying to resolve the

difficulties in his marriage in the same way he had previously.  He testified that he “let go of any

expectations of his wife,” does not blame his wife and accepts full responsibility for his actions.  Id.

at 120.  He reiterated that he knew that viewing inappropriate websites on a government-owned

computer was against rules and regulations and understands why the DOE prohibits this type of

conduct.  Id. at 129.  The individual stated that he is remorseful, has learned from his mistakes and

will not engage in this kind of behavior in the future.  Finally, the individual testified that his

judgment has always been sound and that this was the only area in his life where there was some

vulnerability.  He stated that he has taken steps to understand why he engaged in this behavior by

meeting with a counselor to address sexual abuse issues in his childhood.  Id. at 115 and 116.  The

individual testified that he has learned a great deal about himself through counseling.  He added that

he is also working on communication issues with his wife and no longer possesses the temptation

to view sexually-explicit materials on the computer.

During the hearing, the individual also offered the testimony of eight witnesses - a manager, his

immediate supervisor, five co-workers and his wife.  The individual’s wife testified that the

individual’s counseling sessions have helped him and she does not believe that the individual will

repeat the behavior.  Id. at 52.  The manager testified that he takes the individual’s behavior seriously

and has fired another employee with a similar issue.  Id. at 14.  He stated that the individual told him

about the January 2008 incident, was remorseful and took full responsibility for his actions.  Id. at

16.  The manager further testified that he does not believe the individual has an addiction problem,

but rather used poor judgement.  Id.  He stated that he issued the individual a strong warning  that

he would be fired if the behavior occurred again.  Id.  

Based on the emotional issues that surfaced during the individual’s second PSI, the manager stated

that he asked the individual to see a counselor.  Id. at 17.  According to the manager, the individual

followed-up with no hesitation.  He stated that the individual has not concealed anything from his

supervisor or from IT personnel.  Likewise, the individual’s immediate supervisor testified that the

individual immediately admitted the incidents and is remorseful for his behavior.  Id. at 68.  He

further testified that the individual is trustworthy and does not believe he will engage in this behavior

in the future.  Id.  The individual’s co-workers, who have all known him for a considerable period

of time, testified that the individual is a trustworthy, conscientious employee.  Id. at 76, 88, 93, 98

and 103.  One co-worker, who is also the IT engineer who examined the laptop computer in question
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in January 2008, testified that the individual had the privileges and rights to load software and to

repair computers, and that it was not unusual for the individual to attempt to repair his laptop.  Id.

at 77.  This co-worker testified that the individual’s computer was not damaged and that there was

no evidence to support that the individual intentionally tried to damage his computer or that his

computer problem resulted from visiting inappropriate websites.  Id. at 82 and 83.   

After considering all of the evidence before me, I find that the individual has mitigated the security

concerns arising from his admissions that he accessed sexually-explicit websites on government-

owned computers.  The nature of the individual’s behavior was serious.  However, the individual

admitted that he knew that his behavior in accessing inappropriate websites on a government-owned

computer was against DOE rules and regulations and fully understands why DOE prohibits this

behavior.  He provided credible testimony that he did not intentionally delete registry files in an

attempt to conceal that he had visited an inappropriate website in January 2008.  The individual

offered the testimony of a corroborating witness who testified that the individual did not damage the

his government-owned laptop computer and that it was within the individual’s job duties to repair

a computer.  He persuasively testified that he is deeply remorseful for his actions and has taken steps

to change his behavior.  He now, through counseling, better understands and can appropriately deal

with the significant issues in his childhood and marriage.  Moreover, more than two years have

elapsed since the individual last accessed an inappropriate website on a government-owned

computer.  In addition, the individual credibly testified that he is no longer tempted to engage in this

behavior in the future and is comporting himself in an upright manner.  He also provided credible

character witnesses to testify about his judgment, honesty and reliability. After considering the

“whole person,” I am convinced that the DOE can rely on the individual’s ability to make sound

judgment calls regarding the safeguarding of classified information.  See Adjudicative Guidelines

at (2)a.  I therefore find that the individual has sufficiently mitigated the LSO’s concerns under

Criterion L.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion L.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

brought forth convincing evidence to mitigate the security concerns associated with Criterion L.  I

therefore find that restoring the individual’s access authorization would not endanger the common

defense and security and would be consistent with the national interest.  Accordingly, I find that the

individual’s access authorization should be restored.  The parties may seek review of this Decision

by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals
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Date:          



* The original of this document contains information which is subject to 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   March 30, 2010 
 
Case Number:   TSO-0906 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed in a position that requires him to maintain a DOE access 
authorization.  See Ex. 3 at 1.  He was granted an access authorization.  Ex. 3 at 2. 
 
In September 2009, the individual was arrested for Driving Under the Influence (DUI).  
Ex. 3 at 2.  The arrest prompted the Local Security Office (LSO) to call the individual 
into a personnel security interview (PSI), which was held in November 2009.  Id.  At the 
PSI, the individual described an extensive drinking history.  See Ex. 17.  As a result of 
the individual’s drinking history, the LSO referred him to a DOE-consultant psychiatrist.  
Ex. 3 at 2. 
 
In November 2009, the DOE-consultant psychiatrist diagnosed the individual with 
Alcohol Dependence.  Ex. 10 at 9; see also AMERICAN PSYCHIATRIC ASSOCIATION, 
DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 197-99, 212-214 (4th 
ed., text. rev., 2000) [DSM-IV-TR]. 
 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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In February 2010, the LSO issued the individual a Notification Letter advising him that it 
possessed reliable information that created a substantial doubt about his eligibility to hold 
an access authorization.  See Ex. 1.  In an attachment, the LSO explained that the 
derogatory information falls within the purview of two potentially disqualifying criteria 
set forth in the security regulations at 10 C.F.R. § 710.8, subsection (j) (Criterion J) and 
subsection (h) (Criterion H).2 
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On May 3, 2010, the 
Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual was represented by an attorney.  The 
individual testified and called the following witnesses: his wife, his AA sponsor, a friend, 
three co-workers, his therapist, and his employer’s clinical staff psychologist.  The DOE 
called the DOE-consultant psychiatrist.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO cited the following allegations to support its Criterion J and Criterion H security 
concerns: 
 

 In September 2006, the individual was cited for Possession of Alcohol in a Closed 
Area;  

 
 In the summer of 2008, the individual’s family expressed concern about his 

drinking.  He continued to drink and hid his drinking from his wife; 
 

 Since June 2009, the individual has been concerned about his drinking, but he 
continued to drink up to five nights a week; 

 
 In September 2009, he was arrested for DUI; and 

 
 In November 2009, a DOE-consultant psychiatrist diagnosed the individual with 

Alcohol Dependence, without adequate evidence of rehabilitation or reformation. 
 
Ex 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J and mental health under Criterion H.  
Excessive drinking raises a security concern because it can lead to questionable judgment 
and the failure to control impulses, which in turn can raise questions about a person’s 
reliability and trustworthiness.  See Guideline G, STEPHEN J. HADLEY, THE WHITE 

                                                 
2  Criterion J relates to information that a person has “[b]een or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion H relates to information that a person has “[a]n illness 
or mental condition which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause, a significant defect in judgment or reliability.”  Id. at § 710.8(h).  
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HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY FOR ACCESS TO 

CLASSIFIED INFORMATION (2005) 11, available at 
http://www.fas.org/sgp/isoo/guidelines.pdf [ADJUDICATIVE GUIDELINES].  A mental 
illness such as an alcohol disorder can cause a significant defect in a person’s 
psychological, social, and occupational functioning which, in turn, can raise security 
concerns about possible defects in a person’s judgment, reliability, or stability.  See 
Guideline I, id. at 13.   
 

III. Findings of Fact 
 
The individual testified extensively about his alcohol consumption and recovery 
activities.  His witnesses corroborated his testimony. 
 
The individual began drinking beer at the age of 27 or 28, around the year 1986.  Tr. at 
20; Ex. 17 at 2.  He began drinking liquor at the end of 2007.  Tr. at 21, 45.  He began 
drinking regularly in the summer of 2008.  He drank to get high.  Id. at 44, 101, 111, 115.  
By the summer of 2009, he drank too much.  Id. at 45, 110, 204, 227-28. 
 
In September 2009, the individual was arrested for DUI.  Id. at 22-23, 57.  He disclosed 
the arrest to his supervisor and met with the employer’s clinical staff psychologist.  Id. at 
25-26.  After meeting with the psychologist, he chose to check into an inpatient treatment 
program.  Id. at 26, 64, 137.  He received 30 days of inpatient treatment and 60 days of 
intensive outpatient treatment, which he found to be an “eye-opening” and educational 
experience.  Id. at 29, 66.  He continued with aftercare and began attending Alcoholics 
Anonymous (AA).  Id. at 31, 52, 229.  Every night, he either attends a peer group from 
his treatment program or AA, where he works the steps.  Id. at 29, 37, 104, 199, 209, 240, 
249, 252-53.  In May 2010, he began seeing a therapist to find out why he drank.  Id. at 
37-38, 75, 206-07, 233.  He does not keep alcohol in his home, and he avoids situations 
involving alcohol.  Id. at 42, 81, 103, 120-21, 130, 206. 
 
On January 15, 2010, during the individual’s aftercare, he relapsed.  Id. at 31-32, 51-52, 
67.  He did not report it to his aftercare because he was ashamed, but he reported it to his 
AA sponsor the next day.  Id. at 67, 72, 252.  He told his wife and his employer’s clinical 
staff psychologist, as well as his friends and co-workers.  Id. at 33, 35, 72, 124, 139, 178, 
183-84, 187, 194.  After his relapse, he became more dedicated to his recovery.  Id. at 
187-88, 204, 239, 256.  He has not had a drink since.  Id. at 36, 42, 123, 130, 161, 201, 
246, 273. 
 
The individual has accepted responsibility for the problems that his drinking has caused.  
Id. at 41.  He intends not to drink again; alcoholism is a disease that he will treat for the 
rest of his life.  Id. at 74, 81, 170, 179, 189, 265, 273.  He enjoys attending meetings and 
working the steps, which have made him more positive and happy.  Id. at 41, 78, 79, 121, 
155, 190, 210, 228.  His marriage has improved, and he enjoys his wife’s support.  Id. at 
43, 79, 211, 220.  His extended family and friends also support him.  Id. at 45-46, 109, 
121.   
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IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
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V. Analysis 
 
A. Criterion J and Criterion H3 
 
The DOE based its Criterion J and Criterion H security concerns on the diagnosis of 
Alcohol Dependence4 that the DOE-consultant psychiatrist gave the individual.  Ex. 1. 
 
 1. Diagnosis of Alcohol Dependence 
 
After listening to the hearing testimony, the DOE-consultant psychiatrist testified that the 
individual still meets the diagnosis for Alcohol Dependence.  Tr. at 290.  The individual 
did not dispute the diagnosis.  Id. at 8, 44.  Therefore, I will focus on whether the 
individual has presented adequate evidence of rehabilitation or reformation from his 
Alcohol Dependence. 
 

2. Rehabilitation or Reformation 
 

                                                 
3 I address the LSO’s Criterion J and Criterion H security concerns together because (i) in its Notification 
Letter, the LSO addressed them together; and (ii) the Criterion H security concern stems from the Criterion 
J security concern. 
 
4 According to the DSM-IV-TR, Substance Dependence is a maladaptive pattern of substance use, leading 
to clinically significant impairment or distress, as manifested by three (or more) of the following, occurring 
at any time in the same 12-month period: 
 

(1) tolerance, as defined by either of the following: 
(a) a need for markedly increased amounts of the substance to achieve intoxication or 
desired effect 
(b) markedly diminished effect with continued use of the same amount of the substance 

(2) withdrawal, as manifested by either of the following: 
(a) the characteristic withdrawal syndrome for the substance… 
(b) the same (or a closely related) substance is taken to relieve or avoid withdrawal 
symptoms 

(3) the substance is often taken in larger amounts or over a longer period than was intended 
(4) there was a persistent desire or unsuccessful efforts to cut down or control substance use 
(5) a great deal of time is spent in activities necessary to obtain the substance (e.g., visiting 
multiple doctors or driving long distances), use the substance (e.g., chain smoking), or recover 
from its effects 
(6) important social, occupational, or recreational activities are given up or reduced because of 
substance use 
(7) the substance use is continued despite knowledge of having a persistent or recurrent physical 
or psychological problem that is likely to have been caused or exacerbated by the substance (e.g., 
current cocaine use despite the recognition of cocaine-induced depression, or continued drinking 
despite recognition that an ulcer was made worse by alcohol consumption). 

 
DSM-IV-TR at 197. 
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The DOE does not have a set policy on what constitutes rehabilitation or reformation 
from an alcohol diagnosis.  The Hearing Officer makes a case-by-case determination 
based on the evidence. 
 
Guideline G of the Adjudicative Guidelines states that an individual may mitigate an 
alcohol-related security concern by showing the following conditions: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur and does not cast 
doubt on the individual’s reliability, trustworthiness, or good judgment;  

 
(b) the individual acknowledges his or her alcoholism . . . provides evidence of 

actions taken to overcome this problem, and has established a pattern of 
abstinence . . .; 

 
(c) the individual is a current employee who is participating in a counseling or 

treatment program, has no history of previous treatment or relapse, and is 
making satisfactory progress; [or] 

 
(d) the individual has successfully completed inpatient or outpatient counseling or 

rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of . . . abstinence in accordance with treatment 
recommendations, such as participation in [AA] or a similar organization and 
has received a favorable prognosis by a duly qualified medical professional or 
a licensed social worker who is a staff member of a recognized alcohol 
treatment program. 

 
ADJUDICATIVE GUIDELINES at 11. 
 
The individual presented a remarkable body of mitigating evidence consistent with the 
above conditions.  After his DUI, he reported his arrest, recognized his problem, and 
sought treatment.  His witnesses described a changed person, committed to his 
abstinence.  His therapist and the DOE-consultant psychiatrist recognized his 
praiseworthy motivation, his adequate treatment, his dedication to AA, and his adequate 
support system.  Id. at 235, 272-74, 284, 290-91. 
 
Yet, both experts also agreed that the individual has not shown adequate evidence of 
rehabilitation or reformation from his Alcohol Dependence.  Id. at 280, 291.  His 
therapist testified that he is early in his treatment.  Id. at 274.  The DOE-consultant 
psychiatrist testified that he faces a risk of relapse between low and moderate.  Id. at  
292-93.  Both agreed that given the seriousness of the diagnosis, with only five and a half 
months of abstinence, he needs more time to show adequate evidence of rehabilitation or 
reformation.  Id. at 281, 291-92. 
 
For these reasons, I find that the individual has not resolved the Criterion J and Criterion 
H security concerns. 
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VI. Conclusion 
 
Because the individual has not resolved the Criterion J and Criterion H security concerns, 
I find that the individual has not demonstrated that restoring his access authorization 
would not endanger the common defense and would be clearly consistent with the 
national interest.  Therefore, I find that the DOE should not restore his access 
authorization. 
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  September 2, 2010 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  April 27, 2010 
 
Case Number:  TSO-0908 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the Individual) to hold an 
access authorization (also called a security clearance) under the provisions of 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 In this Decision, I will consider whether, on the basis of the 
testimony and other evidence in the record or this proceeding, the Individual’s access 
authorization should be restored.  For the reasons discussed below, I have determined that an 
access authorization should not be restored to the Individual.2 
 

I.  APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, the Department of Energy (DOE) may suspend an individual’s 
access authorization where “information is received that raises a question concerning an 
individual’s continued access authorization eligibility.”  10 C.F.R. § 710.10(a).  After such 
derogatory information has been received and a question concerning an individual’s eligibility to 
hold an access authorization has been raised, the burden shifts to the individual to prove that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  See 10 C.F.R.  
§ 710.27(a).  The ultimate decision concerning eligibility is a comprehensive, common sense 
                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a). 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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judgment based on a consideration of all relevant information, favorable and unfavorable. 
10 C.F.R. § 710.7(a). 
 

II. BACKGROUND 
 
The Individual is an employee of a contractor at a DOE facility and held a security clearance 
until January 2010 when his security clearance was suspended. See March 3, 2010, Notification 
Letter. 
 
In May 2009, the Individual, while driving his girlfriend’s vehicle, was stopped by a deputy 
sheriff because of a defective tail light. DOE Exhibit (Ex.) 1 at 6 (June 2, 2010, Notification 
Letter). 3  At this encounter, the deputy discovered that the Individual’s license had been revoked 
for failure to comply with court-ordered requirements from an earlier Driving While Intoxicated 
(DWI) arrest.4 Ex. 1 at 6. Further, the deputy discovered a .45 caliber pistol and a “bud” of 
marijuana in a bag inside the vehicle. The Individual was arrested for driving with a revoked 
license, possession of marijuana, and carrying a concealed weapon. Ex. 3.  He subsequently 
reported his arrest to the LSO.  
 
The Local Security Office (LSO) conducted a personnel security interview with the Individual in 
July 2009 (2009 PSI) to resolve the derogatory information associated with the Individual’s May 
2009 arrest. Ex. 3. 
 
Because the 2009 PSI did not resolve the derogatory information associated with his history of 
excessive alcohol consumption and his failure to complete probation requirements from his DWI 
arrest, the LSO issued the Individual a letter stating that it was in possession of derogatory 
information that created a substantial doubt regarding the Individual’s eligibility for an access 
authorization. Ex. 1. Specifically, the Individual’s DWI arrest and his admitted history of alcohol 
intoxication constituted derogatory information under Criterion J of 10 C.F.R. Part 710.5 
Additionally, the LSO cited as derogatory information under Criterion L of Part 710 the 
Individual’s poor judgment in driving a vehicle while intoxicated that resulted in his DWI arrest 
in 2006 and his arrest in 2009 for driving with a revoked license, possession of marijuana and 
carrying a concealed weapon.6  Also cited were the Individual’s multiple positive breath alcohol 
                                                 
3 The LSO amended its original March 3, 2010, Notification Letter and issued the Individual another notification 
letter on June 2, 2010. 
 
4 From the record it is not clear whether the court-ordered requirements that were placed upon the Individual as a 
result of a 2006 arrest for DWI constituted a formal probation. However, for ease of reference, I will refer to the 
period where the Individual was subject to these requirements as “probation.” 
 
5 Criterion J refers to information that suggests that an individual has “[b]een, or is, a user of alcohol habitually to 
excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as 
suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 
 
6 Criterion L refers to information that suggests that an individual has “[e]ngaged in unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). 
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tests from his DWI court-ordered automobile interlock ignition device, subsequent license 
revocation for not completing a court-ordered Alcohol Safety Program, admitted continued 
consumption of alcohol and operation of a non-interlocked vehicle in contravention of the 
court’s order and inconsistent answers as provided in the 2009 PSI and an earlier PSI conducted 
in 2006 (2006 PSI).   
 
At the Individual’s request, I convened a hearing in this matter.  At the hearing, the Individual 
presented four witnesses; his girlfriend (girlfriend) and three co-workers (Co-Workers 1, 2 and 
3). In addition, the Individual testified on his own behalf. The LSO did not present witnesses but 
submitted six exhibits for the record. The Individual submitted one exhibit.  
 

III. FACTUAL FINDINGS 
 

The facts are essentially undisputed in this case.  
 
In January 2006, the Individual was arrested for Driving While Intoxicated (DWI). DOE Exhibit 
(Ex.) 6 at 8. He reported his arrest to the LSO. At the time of his arrest, the Individual’s Blood 
Alcohol Level was 0.17%. Ex. 6 at 12. In March 2006, the local court found the Individual to be 
guilty of DWI and subjected the Individual to probation. As part of his probation, the Individual 
was issued a “restricted license” for 12 months. The restricted license permitted the Individual to 
drive to and from work only. Additionally, as part of his probation, the Individual was required 
to install an interlock system in his vehicle that would allow his car to start only if he passed a 
self-contained alcohol breathalyzer test. The interlock system also would randomly ask for 
breath samples while he operated the vehicle. The interlock system was required to be installed 
in his vehicle for at least six months. Ex. 2 at 30. Removal of the system would depend on the 
individual successfully passing the interlock system checks during that period. The Individual 
was also required to complete a 12-week educational State Alcohol Safety Program as well as 
pay a fine. Ex. 6 at 14-16; Ex. 2 at 21- 22, 24.  
 
Because of the 2006 arrest, the LSO conducted a Personnel Security Interview with the 
Individual in May 2006 (2006 PSI). Ex. 6. In the 2006 PSI, the Individual admitted that prior to 
his DWI arrest he had consumed five beers and two or three “shots” of vodka. Ex. 6 at 13. The 
Individual also admitted that he had used poor judgment in operating his vehicle even though he 
knew he was probably intoxicated. Ex. 6 at 9.  When asked about his alcohol consumption, the 
Individual reported that he first consumed alcohol at the age of 18. Ex. 6 at 17. At the PSI, he 
further stated that, from 1993 to 1995, he would consume four beers three times a year and that 
when he consumed alcohol on those occasions he would become intoxicated. Ex. 6 at 18. During 
the period 1996 to January 2006, the Individual reported that he would consume three to four 
beers twice monthly but consuming that amount of alcohol would not cause intoxication. Ex. 6 at 
18-19. The Individual also stated at the 2006 PSI that the last time he consumed alcohol was 
immediately before the DWI arrest. Ex. 6 at 19-20. 
 
A review of the interlock records shows that, during the period June 2006 to October 2008, the 
interlock system reported 29 occasions where the system detected levels of alcohol above the 
0.02% alcohol concentration standard. Ex. 5; Ex. 2 at 23. The Individual’s last violation of the 
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interlock system was in October 2008. Ex. 5. Because of the court’s order that the interlock 
system not be removed until the Individual had completed six months of vehicle use without a 
violation, the Individual did not become eligible to have the system removed until April 2009. 
Ex. 2 at 26-27. The interlock system in his vehicle was eventually removed in August 2009. Ex. 
5 at 1. In October 2008, the Individual’s restricted license was revoked because the Individual 
had failed to complete the State Alcohol Safety Program. Ex. 2 at 7.7   
 
During the period January 2009 to May 2009, the Individual’s vehicle was inoperative and being 
repaired. During this period the Individual occasionally drove his girlfriend’s vehicle. Ex. 2 at 
28-29. 8  Given the Individual’s revoked license, he was not legally permitted to operate any 
automobile. Nonetheless, the Individual, who believed that his restricted license was still valid, 
operated his girlfriend’s vehicle (which did not contain an interlock device) knowing that the 
terms of his restricted license and his probation from his DWI arrest specified that he could only 
operate a vehicle with an interlock device to and from work. Ex. 2 at 29-30.  
 
In May 2009, the Individual was stopped by local police for driving a vehicle with a defective 
tail light. The local police discovered that the Individual’s driver’s license had been revoked. The 
Individual consented to a search of his vehicle. Inside a computer carrying bag, the police 
discovered the Individual’s registered 45-caliber pistol and a “bud” of marijuana. The Individual 
was subsequently arrested for driving without a license, possession of marijuana and carrying a 
concealed weapon. The Individual notified the LSO about this arrest. 
 
When the Individual appeared in court concerning the 2009 charges, the marijuana possession 
and the concealed weapons charges were “nolle prosequi” pursuant to a motion by the 
prosecutor.9 Ex. 2 at 17-18; Ex. 3 at 6, 8. As for the remaining charge of driving without a valid 
license, the Court ordered that the Individual complete the State Alcohol Safety Program within 
90 days or pay a $1000 fine. Ex. 3 at 1-2.  The Individual subsequently completed the Alcohol 
Safety Program.   Individual Exhibit A at 2, 4. 
 
Because of the potential concerns raised by the Individual’s 2009 arrest, the LSO conducted 
another Personnel Security Interview with the Individual in July 2009 (2009 PSI). Ex. 2. In this 
interview, the Individual reported the following history of consuming alcohol. He first began to 
consume alcohol in 1996 when he was 21 years old. Ex. 2 at 34. From 1996 to March 2000, he 
consumed six to eight 12-ounce beers every Friday and Saturday and was “probably” intoxicated 
on each of these occasions. Ex. 2 at 35-36. During the period March 2000 to 2005, he consumed 
a six-pack of beer on a monthly basis and was “possibly” intoxicated on those occasions. Ex. 2 at 

                                                 
7 In the 2009 PSI, discussed below, the Individual claimed not to have known that his restricted license was revoked 
or that he had received any notice from the state regarding this revocation.  Ex. 2 at 7-8.  
 
8 The Individual indicated in his testimony at the hearing that the dates he gave in the 2009 PSI as to when he used 
his girlfriend’s automobile, November and December 2008, were an estimate. Tr. at 101-02. As recounted supra, he 
testified that he used his girlfriend’s non-interlock car from January 2009 through May 2009. Tr. at 132-33. This 
account is supported by his girlfriend’s testimony. Tr. at 27, 35. 
 
9 “Nolle prosequi” is a declaration that the prosecutor will not at this time prosecute the specified charges against a 
defendant. 
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38. From 2005 to January 2006, he consumed a six-pack of beer twice monthly but did not 
become intoxicated on those occasions. Ex. 2 at 38-39. The Individual also reported that during 
the period January 2006 to July 2006, he consumed a twelve-pack of beer weekly in two or three 
sittings and that he was “possibly over the legal limit” on those occasions. Ex. 2 at 40. Beginning 
in August 2006, he would consume a six-pack of beer two to three times a week and when he 
consumed this amount of alcohol he was over the legal limit to drive. Ex. 2 at 43. This pattern of 
alcohol consumption continued until shortly before the 2009 PSI. The Individual stated, at the 
2009 PSI, that his last consumption of alcohol (four beers) occurred in July 2009, the same 
month as the PSI. Ex. 2 at 45-46.  When asked about the discrepancy in his accounts of his 
alcohol use as recorded in the  2006 PSI and 2009 PSI, the Individual stated “at the time [of the 
2006 PSI], that’s what I thought I was drinking at the time.” Ex. 2 at 47.  
 
During the 2009 PSI, the Individual was asked about the 29 interlock violations that occurred 
while he was using the system. He estimated that “probably half” of these violations were related 
to prior alcohol use. Ex. 2 at 26. In the PSI, the Individual admitted that, on occasion, he drove 
his girlfriend’s vehicle, which did not have an interlock device. When asked if he knew he was 
violating his probation by using this vehicle, he replied, “[W]ell, I’ve got to get to work though.” 
Ex. 2 at 29. Further, when asked how successful he was in complying with the probation 
requirements of six months of no interlock violations, not operating vehicles after consuming 
alcohol and operating only interlock equipped vehicles, the Individual replied “[N]ot good at 
all.” Ex. 2 at 31. 

 
IV.   ANALYSIS 

 
A. Criterion J 

 
The Criterion J concerns arise from the Individual’s admissions regarding his history of 
intoxication. Excessive alcohol consumption often leads to the exercise of questionable judgment 
or the failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness. “Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information” issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines), at Guideline G. Given 
the Individual’s admission in the PSI regarding the number of occasions he was intoxicated by 
alcohol consumption, the LSO had ample grounds to invoke Criterion J.  
 
In an attempt to mitigate the Criterion J concerns, the Individual has presented testimonial 
evidence from a number of witnesses attesting to his moderate use of alcohol. He also testified 
that, in the answers he provided in the two PSIs, he may have inadvertently overstated his actual 
alcohol use.  
 
At the hearing, the Individual’s girlfriend testified that she became friends with the Individual in 
2003 and entered into a committed relationship with the Individual in 2007. Hearing Transcript 
(Tr.). at 13-14, 29. While each maintains a separate residence, they will occasionally stay 
together for a period of time at her residence. Tr. at 18, 31. She also testified that in the past three 
months, she has seen the Individual consume alcohol only twice. Tr. at 19. One of these 
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occasions was the day of his mother’s funeral when the Individual consumed one beer. Tr. at 20. 
The other occasion was the day of his mother’s death where, between the Individual, his 
girlfriend and two others, they consumed 12 beers. Tr. at 20-21. On this occasion, the girlfriend 
stated that she had consumed three of the beers. Tr. at 21.  
 
The Individual’s girlfriend testified that after they became a committed couple in 2007, they 
would consume alcohol approximately once a month. Tr. at 21. Typically, they would go to a 
friend’s house for dinner or to a party and have “a few drinks.” Tr. at 22. At these events, she 
estimated that the Individual would consume “three or four beers and a shot.” Tr. at 23. When 
they would go out to eat, the Individual would typically consume approximately two beers. Tr. at 
23. She has never observed the Individual being intoxicated or driving a vehicle after having 
consumed alcohol. Tr. at 23, 41. 
 
In his testimony, Co-Worker 1 stated that he knew the Individual from work over the past seven 
years and has been to the Individual’s house many times. Tr. at 50, 55. Over the last three 
months prior to the hearing, he has not personally seen the Individual but speaks to him 
frequently over the phone. Tr. at 53. He has been with the Individual at various social functions. 
Tr. at 52.  While he was unable to give an estimate as to the number of alcoholic beverages the 
Individual would consume, Co-Worker 1 testified that he had never observed the Individual 
impaired by alcohol consumption. Tr. at 53.  He went on to testify that he never observed the 
Individual smelling of alcohol when reporting to work or consuming alcohol during work. Tr. at 
64-65. 
 
Co-Workers 2 and 3 testified that they had never observed the Individual reporting to work 
smelling of alcohol or alcohol-impaired. Tr. at 79-80, 87-88. Both witnesses have observed the 
Individual at employer-sponsored social events and did not observe the Individual becoming 
impaired at such events. Tr. at 80, 86. Co-Worker 3 stated that at the two events she participated 
in with the Individual, she never observed the Individual consume more than one or two beers. 
Tr. at 86. 
 
The Individual testified that he does not believe that he has any problem with alcohol. Tr. at 102. 
As evidence supporting his belief, he stated that he can refrain from consuming alcohol at any 
time. Tr. at 102. Further, he testified that he does not experience “the shakes” when he does not 
consume alcohol nor does he have cravings for alcohol Tr. at 102-03. He does not keep alcohol 
in his house, but he and his girlfriend keep a 12-pack of beer at her house. Tr. at 103.  
 
He also testified that the State Alcohol Safety Program he attended consisted of education 
programs and group sessions. Tr. at 104. Because he had violated the use of his vehicle’s 
interlock system, he was required to attend an intensive outpatient program consisting of 
additional education and group sessions. Tr. at 105-06. This program met three times a week for 
12 weeks. Tr. at 106. After completion of this program, the Individual was required to participate 
in a weekly after-care program for six months. Tr. at 106. During this program, no one informed 
the Individual that he had an alcohol problem. Tr. at 107.   
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The Individual also testified as to his belief that his answers in both PSIs overstated his actual 
alcohol consumption. He believes that his actual consumption during the period 1993 to 1995 
was actually two beers three times a year instead of his reported figure of four beers three times a 
year as reported in the 2006 PSI. Tr. at 95, 121. Further, from 1996 to March 2000, he believes 
that his actual alcohol consumption was six to eight 12-ounce beers consumed on Fridays and 
Saturdays of every other week instead of the reported consumption of six to eight 12-ounce beers 
every Friday and Saturday as reported in the 2009 PSI. Tr. at 93-94. While he reported that it 
was difficult for him to remember exactly his alcohol consumption at various points of his life, 
he testified that since 2006 he would consume a 12-pack over the course of a week. Tr. at 97. 
Since 1996, he does not believe that he has ever been so impaired that he would have problems 
with balance and speaking. Tr. at 99.  
 
The Individual has an extensive history of consuming alcohol to intoxication or impairment such 
that he would be unfit to operate a vehicle. As such, I find that the Individual has been a habitual 
user of alcohol to excess.10 In making this finding, I have given more weight to the Individual’s 
statements given in the 2006 and 2009 PSIs. These statements, although somewhat inconsistent, 
were made closer in time to the period of alcohol use in question than the Individual’s hearing 
testimony. The Individual testified that his answers in these PSIs are inaccurate because he was 
nervous and that he may have misunderstood the questions. Tr. at 125, 141. While I find it likely 
that the Individual was nervous during the PSIs, my review of the PSI transcripts do not indicate 
that the questions were asked in such a way that one could misunderstand their meaning. The 
Individual’s inconsistent answers regarding his alcohol history do not provide much assurance 
regarding his reliability with his future alcohol consumption. Unfortunately, there is no 
additional evidence supporting the Individual’s current claims that his past alcohol consumption 
was less in frequency and volume than he reported earlier.  
 
Further, my finding of habitual use to excess is supported by the Individual’s significant number 
alcohol-related interlock violations. The record indicates that the Individual had 29 interlock 
violations. Ex. 2 at 23. During the 2009 PSI, the Individual admitted that of the 29 violations 
“probably half” were due to prior alcohol consumption. Ex. 2 at 26. At the hearing, the 
Individual testified that he believes that only five of the 29 violations were alcohol-related and 
occurred when he had previously used alcohol.11 Tr. at 129. For the sake of argument, even if I 
accept the Individual’s figure of five alcohol-related violations, this would be a significant 
number of alcohol-related violations. The Individual’s belief that he does not have an alcohol-
related problem, in the absence of a supporting determination from a qualified professional, 
provides additional concern. Further, the nature of the programs the Individual attended pursuant 
to his DWI arrest does not appear to have been centered on any type of treatment. 
                                                 
10 A Criterion J finding that an individual is or has been a habitual user of alcohol does not require a diagnosis of an 
alcohol–related disorder by a mental health professional.  See Personnel Security Hearing, Case No. TSO-0491 
(April 20, 2007) (individual found not to have a currently medically diagnosable alcohol disorder but found to have 
used alcohol to excess on a habitual basis); Personnel Security Hearing, Case No. TSO-0300 (October 25, 2006). 
 
11 The Individual testified that most of the violation resulted from inaccurate readings from the interlock device 
because of mechanical problems. Tr. at 130. In the 2009 PSI, the Individual stated some of the violations arose from 
failure to hear the interlock system prompt to use the device while driving, mechanical problems, and the possibility 
that use of such products as cigarettes or mouthwashes could cause false positives. Ex. 2 at 23-26.  



 -8- 
 
 
The testimony before me from the Individual’s girlfriend leads me to find that, commendably, 
the Individual significantly reduced his consumption of alcohol beginning in 2009. Further, the 
testimony of his Co-Workers indicates that the Individual has not been alcohol impaired on the 
job. Nevertheless, given the Individual admitted history of excessive consumption of alcohol, the 
relative recent occurrence of his alcohol-related difficulties as demonstrated by the interlock 
violations, and the Individual’s belief that he does not have an alcohol-related problem, I cannot 
find that the Individual has presented sufficient evidence as of the date of the hearing to resolve 
the security concerns raised by the Criterion J derogatory information.  
 

B. Criterion L 
 
The Criterion L concerns primarily arise from the Individual’s history of the 2006 and 2009 
arrests, his failure to comply with probation requirements resulting from the 2006 DWI arrest 
and his differing answers regarding his alcohol consumption in the 2006 and 2009 PSIs.  
Criminal activity creates doubt about a person’s individual’s judgment, reliability, 
trustworthiness and ability to protect classified information. By its very nature, such activity calls 
into question a person’s ability or willingness to comply with laws, rules and regulations.  
Adjudicative Guidelines at Guideline J.  Further, conduct involving questionable judgment, lack 
of candor, dishonesty or unwillingness to comply with rules or regulations can raise questions 
about an individual’s reliability, trustworthiness and ability to protect classified information. 
Adjudicative Guidelines at Guideline E. Given the Individual’s history, the LSO had sufficient 
grounds to invoke Criterion L. 
 
Regarding the 2009 arrest, the Individual testified he had used his girlfriend’s car to go to work 
and then to go to a memorial service for her father. Tr. at 133-34. In the vehicle was one of the 
Individual’s bags, specifically a computer bag. The bag contained the Individual’s registered 
pistol but he had forgotten that the pistol was in this bag. Tr. at 135. He testified that he may 
have taken the weapon for shooting practice on a weekend and placed the weapon in the bag 
when he finished. Tr. at 137. Two weeks before the arrest, the Individual lent this bag to his 
nephew who placed the bag back in the girlfriend’s car. Tr. at 136. The Individual testified as to 
his belief that the nephew was the one who had placed the bud of marijuana in the bag. Tr. at 
135-36. In her testimony, the Individual’s girlfriend confirmed the Individual’s account. She 
noted that her car was “pretty messy” and that she was not aware that the Individual’s computer 
bag was in the car. Tr. at 36-37. The Individual’s girlfriend also testified that on the day of the 
Individual’s 2009 arrest, the Individual spoke to his sister and his nephew. Tr. at 37. The nephew 
has repeatedly apologized to the Individual whenever there is a discussion of the Individual’s 
problems regarding his security clearance but the Individual’s girlfriend did not hear the nephew 
admit to having put the marijuana in the bag. Tr. at 37-38. The Individual’s girlfriend has never 
seen the Individual use marijuana. Tr. at 17.  
 
With regard to his operation of a vehicle without an interlock system, the Individual testified that 
his vehicle, which was equipped with an interlock device, was inoperative at the beginning of 
2009 and needed repairs. Tr. at 128; see Tr. at 101.  The Individual testified that, consequently, 
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he occasionally used his girlfriend’s non-interlocked automobile through May 2009. 12 Tr. at 
132-33. He further testified that he knew he should not be using a car without an interlock 
system but he used the car because he could not get a ride to work and his girlfriend, at the time, 
only had one vehicle. Tr. at 101-02. The Individual’s girlfriend testified that during the period 
February to May 2009, the Individual would use her car because his vehicle had mechanical 
problems. Tr. at 27, 35. 
 
Co-Workers 1, 2 and 3 each testified as to their favorable opinion as to the Individual’s judgment 
and reliability. Specifically, Co-Workers 1, 2 and 3 testified as to their belief that the Individual’s 
judgment is excellent. Tr. at 73, 88. All three witnesses testified that they found the Individual to 
be very reliable. Tr. at 51, 73, 88. Further, Co-Workers 1 and 2 believed that the Individual was a 
truthful person. Tr. at 73, 88.  Co-Worker 1 testified that, in his opinion, the Individual was 
trustworthy and could be relied upon to keep a confidence. Tr. at 65.   
 
After reviewing the available evidence, I cannot find that the Criterion L concerns have been 
resolved. The security clearance system is based upon trust. In the present case, the Individual, as 
discussed above, has not been able to provide consistent, reliable information regarding his 
history of alcohol use. More troubling is the Individual’s somewhat casual attitude in complying 
with the legal requirements of his probation. Clearance holders are counted on to comply with 
regulations and laws. See, e.g., Personnel Security Hearing, Case No. TSO-0887 (July 16, 2010); 
Adjudicative Guidelines at Guideline E. The Individual did not act responsibly in assuring that 
he, in fact, had completed all the requirements of his probation prior to the 2009 arrest. The fact 
that the Individual has now completed all requirements of his probation does not fully mitigate 
the Individual’s significant lack of responsibility in this regard. Further, even if the Individual’s 
restricted license had not been revoked, the Individual voluntarily chose to drive a non-
interlocked car despite the probation requirements that he operate such an equipped car and only 
to and from work. While I was favorably impressed by the Individual’s character witnesses, most 
of their contact with the Individual was in the workplace setting. In this regard, all of the 
incidents that give rise to concern about the Individual occurred away from the workplace. As 
such, I can only give their testimony limited weight. I find that the Individual, as of the date of 
this hearing, has not demonstrated sufficient evidence to resolve the Criterion L derogatory 
evidence currently before me.13   
 

 V.  CONCLUSION 
 

                                                 
12 The Individual indicated in his testimony that the dates he gave in the 2009 PSI as to when he used his girlfriend’s 
automobile, November and December 2008, was an estimate. Tr. at 101-02. As recounted supra, he testified that he 
used his girlfriend’s non-interlock car from January 2009 through May 2009. Tr. at 132-33. This account is 
supported by the girlfriend’s testimony. Tr. at 27, 35. 
 
13 In making this finding, I have not given any weight to the 2009 charges concerning the concealed weapon and 
marijuana. The testimony of the Individual’s girlfriend along with the prosecutor’s decision not to prosecute on 
these charges convinces me that the weapon was inadvertently concealed when the Individual placed his registered 
pistol into the bag and subsequently forgot its location. With regard to the marijuana, the evidence is inconclusive as 
to whether marijuana was the Individual’s. Given my finding concerning the other Criterion L derogatory 
information, I need not resolve this issue. 



 -10- 
 
As explained above, I find that the security concerns under Criteria J and L have not been 
resolved. Given these findings, I cannot conclude that restoring the Individual access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s 
access authorization should not be restored.  The parties may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date:  September 3, 2010 
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2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).
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 DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 6, 2010

Case Number: TSO-0909

This Decision concerns the eligibility of XXXXXXXXXX (the Individual) to retain her access
authorization.1/  The regulations governing the individual’s eligibility are set forth at 10
C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.2/  After reviewing the evidence before me, I find that the
Individual’s access authorization should be restored.  

I. Background

The Individual is employed by the Department of Energy (DOE).  She was granted a
security clearance in 1984 in connection with her employment.  On November 17, 2009,
after receiving four security infractions in a thirteen month period, the Individual met with
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3/  Under paragraph (l), information is derogatory if it tends to show that the Individual is not
honest, reliable, or trustworthy; or if it furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests
of national security.  10 C.F.R. § 710.8(l).

a Personnel Security Specialist for an interview.  After reviewing all of the information in
the Individual’s personnel security file, including the transcript of  the Personnel Security
Interview (PSI), the Local Security Office (LSO) determined that the four security
infractions constituted derogatory information that cast into doubt the Individual’s
eligibility for a security clearance.  10 C.F.R. § 710.8(l) (Criterion L).3/ The LSO informed the
Individual of this determination in a letter that set forth in detail the LSO’s security concern
and the reasons for that concern.  I will hereinafter refer to this letter as the Notification
Letter.  The Notification Letter also informed the Individual that she was entitled to a
hearing before a Hearing Officer in order to resolve the doubt concerning her eligibility for
access authorization.

The Individual requested a hearing on this matter.  The LSO forwarded this request to the
Office of Hearings and Appeals (OHA), and I was appointed the Hearing Officer.  The DOE
entered nine exhibits into the record.  The Individual presented the testimony of two
witnesses, in addition to testifying herself, and entered thirteen exhibits.  The exhibits will
be cited in this Decision as “Ex.” followed by the appropriate numeric or alphabetic
designation.  The hearing transcript in the case will be cited as “Tr.” followed by the
relevant page number.  

II. Regulatory Standard

A.  The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where
the government has the burden of proving the defendant guilty beyond a reasonable
doubt.  Rather, the standard in this proceeding places the burden on the individual because
it is designed to protect national security interests.  This is not an easy burden for the
individual to sustain.  The regulatory standard implies that there is a presumption against
granting or restoring a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988)
(The “clearly consistent with the interests of the national security test” for the granting of
security clearances indicates that “security-clearance determinations should err, if they
must, on the side of denials.”); Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong
presumption against the issuance of a security clearance).  

The individual must come forward at the hearing with evidence to convince the DOE that
restoring his access authorization “would not endanger the common defense and security
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4/  Those factors include the following: the nature, extent, and seriousness of the conduct, the
circumstances surrounding the conduct, to include knowledgeable participation, the frequency and
recency of the conduct, the age and maturity at the time of the conduct, the voluntariness of his
participation, the absence or presence of rehabilitation or reformation, and other pertinent
behavioral changes, the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant material
factors.

and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The
individual is afforded a full opportunity to present evidence supporting his eligibility for
access authorization.  The Part 710 regulations are drafted so as to permit the introduction
of a very broad range of evidence at personnel security hearings.  Even appropriate
hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).  Hence, an individual is afforded
the utmost latitude in the presentation of evidence to mitigate the security concerns at
issue. 

B.  Basis of the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to
issue a Decision that reflects my comprehensive, common-sense judgment, made after
consideration of all the relevant evidence, favorable and unfavorable, as to whether the
granting or continuation of a person’s access authorization will not endanger the common
defense and security and is clearly consistent with the national interest.  10 C.F.R.
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access
authorization eligibility in favor of the national security.  Id.  

III.  Findings of Fact and Analysis

I have thoroughly considered the record of this proceeding including the submissions
tendered in this case and the testimony of the witnesses presented at the hearing.  In
resolving the question of the Individual’s eligibility for access authorization, I have been
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)4/ and the Revised
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued on
December 29, 2005, by the Assistant to the President for National Security Affairs, The
White House (Adjudicative Guidelines).  After due deliberation, I have determined that the
LSO correctly invoked Criterion L.  I have further determined that the Individual has
resolved the Criterion L concern and that restoring the Individual’s DOE security clearance
will not endanger the common defense and security and is clearly consistent with the
national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this
decision are discussed below.

A.  The Security Concern
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The LSO raised security concerns that the Individual is not “honest, reliable, or
trustworthy,” or may be subject to blackmail or coercion.  10 C.F.R. § 710.8(l).  The LSO
listed six items of derogatory information to support this security concern.  First, the LSO
indicated that the Individual left a classified document on a printer in August 2008.  Ex. 1,
Attachment 1 at 1.  Second, the LSO indicated that over one year later, on September 22,
2009, the Individual again left a classified document on a printer.  Id.  Third, the LSO
indicated that two days later the Individual left a classified document on her desk.  Id.
Fourth, the LSO indicated that, on one occasion between September 29 and October 1, 2009,
the Individual brought her cell phone into a limited access area.  Id.  Fifth, the LSO
indicated that two of those infractions occurred days after the Individual attended a
security awareness class.  Id.  Finally, the LSO indicated that the Individual committed
these infractions – which occurred in a thirteen month period – despite her receipt of
annual security refresher briefings.  Id. at 2

I find that the Individual’s security infractions constitute derogatory information under
Criterion L.  As the applicable guidelines indicate, failure to comply with rules and
regulations can raise questions about an individual’s reliability, trustworthiness and ability
to protect classified information.  Guideline E of the Adjudicative Guidelines.  

B.  Mitigating Factors

As discussed below, the Individual testified that she was conscientious about following
security rules.  She testified about a mitigating circumstance surrounding the first
infraction, which was the first infraction in her 25-year career.  She further testified that the
other three infractions occurred during a nine-day period in which she was physically ill
and experiencing extraordinary stress, conditions which are now resolved.  

The 2008 security infraction involved leaving a classified document on a printer that was
hidden behind a coat tree.  Tr. at 32, 108.  The Individual attributed the infraction, as did
her supervisor, to the location of the printer.  The Individual and her supervisor  both
testified that, in response to the infraction, the printer was moved from behind the coat
tree.  Tr. at 33, 108-109.  She testified that this was her first security infraction in her 25-year
career.  Tr. at 109.  The supervisor testified that he takes security seriously and he has
received only one security infraction in his 26-year career.  Tr. at 100, 109. 

The Individual testified that the other three infractions occurred thirteen months later
during a one-week period in the fall of 2009.  At the time, the Individual was ill with both
a sinus infection and a staph infection.  Tr. at 25, 49, 50, 51, 53.  In addition, she was taking
care of her daughter and her daughter’s family while her daughter underwent surgery and
recovered.  Tr. at 48-49.  She presented testimony concerning the details of each infraction.
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5/  The Individual testified that she has a tremor that makes it difficult to open her repository.  Tr.
at 43, 45.  The tremor was worsened by the stress of thinking that she would be locked in the
building by the security monitor.  Tr. at 43, 45.  

6/  She admits, and I will take judicial notice, that all DOE employees receive annual security
refresher briefings.  The Individual admits that she did undertake these briefings.  Ex. N at 3.
Although the Individual does not remember receiving September 23, 2009, training and there is
nothing in her training record documenting such trainings,  Ex. N. at 3; Tr. at 54,  her supervisor
testified that she would have undergone training, but cannot attest to the date.  Tr. at 103. 

7/  The Individual testified that two days prior to her daughter’s surgery, the Individual’s grandson
learned to climb out of his crib.  Tr. at 48.  This added even more stress to the situation because the
family did not know how to keep him in his room because he could open door knobs.  Tr. at 48.

On September 22, 2009, the Individual was having trouble printing a document and
complained to the security monitor that the document would not print.  Tr. at 40.  It was
late so she closed her computer, turned off the printer, and left for the day.  Tr. at 40.  The
following day, she was told by the security monitor that she had left a classified document
on the printer.  Tr. at 40-41.  The supervisor testified that he has reservations about the
honesty of the security monitor about this matter.  Tr. at 105.  The Individual believes, as
does her supervisor, that the security monitor turned the printer back on, which resulted
in the printing of the document.  Tr. at 40-41, 65-66, 105, 107.  

Two days later, while still ill with the sinus and staph infection, the Individual was
working late and the security monitor was starting to close the building.  Tr. at 43.  The
Individual was concerned that the security monitor was going to “lock her in the building.”
Tr. at 43.  The Individual stated that she took the document off the printer and placed it
upside down on her desk.  Tr. at 43.  She testified that she did not place it in her
repository5/ or in her desk because she was concerned that she would be locked in the
building and then have to call security to get out.  Tr. at 43. 

Within a week, the Individual brought her cell phone into a limited access area.  Tr. at 49,
59.  She testified that she usually used a small purse that her phone would not fit in, but
because her daughter was recovering from surgery and she was taking care of her
daughter and daughter’s family, she was using a much larger purse.  Tr. at 49, 59.  She had
placed her cell phone in the larger purse and forgotten it was there.  Tr. at 49, 58-59.  As
soon as she realized it was there, she took the phone to her car.  Tr. at 59.  

As indicated above, the Individual does not claim lack of knowledge of the security rules.6/

Instead, she attributes the infractions to the circumstances detailed above.  The three recent
infractions occurred in 2009, when she was ill, her daughter underwent surgery and the
Individual was responsible for taking care of her daughter and her daughter’s family.7/
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As a result, the Individual slept on the floor of her grandson’s bedroom in an attempt to keep him
in the room.  Tr. at 48.  

Finally, she was attempting to complete an important project at work by the end of the
fiscal year, September 30, 2009.  Tr. at 44.  The project had been ongoing for over two years.
Tr. at 44, 97.  Although her supervisor had not given her a firm deadline of September 30,
2009, she was attempting to complete the project by that date.  Tr. at 44, 98.  Her supervisor
testified that it “was a very, very stressful time.”  Tr. at 97.  All of these factors combined
together to make a perfect storm, causing the three security infractions in less than 10 days.
As her supervisor stated, “she had a really horrible week out of a 26-year career.”  Tr. at
99, 113.  If those security infractions are eliminated, the Individual has had one security
infraction in that career.  
 
I find that the Individual has mitigated the Criterion L concern.  Until her 2008 security
infraction, the Individual had not had an infraction in her long career.  The three security
infractions that occurred in September 2009 were associated with stress, which has been
eliminated.  Accordingly, the Individual has resolved the concern about her reliability in
following security rules.  

IV.  Conclusion

As the foregoing indicates, the Individual has resolved the security concerns cited in the
Notification Letter under Criterion L.  Therefore, I conclude that the Individual has shown
that restoring her access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).
Consequently, it is my decision that the Individual’s access authorization should be
restored at this time.  The parties may seek review of this decision by an Appeal Panel.
10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: August 16, 2010



1/  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA
website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by
entering the case number of the decision in the search engine located at
http://www.oha.doe.gov/search.htm.

2/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 6, 2010

Case Number: TSO-0910

This Decision concerns the eligibility of XXXXXXXXXXXX (the Individual) to retain his
access authorization.1/  The regulations governing the individual’s eligibility are set forth
at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material.”  This Decision will consider whether, based
on the testimony and other evidence presented in this proceeding, the Individual is eligible
for access authorization.2/  After reviewing the evidence before me, I find that the
Individual’s access authorization should be restored.  

I. Background

In January 2009, the DOE granted the Individual a security clearance in conjunction with
his employment with a DOE contractor.  In October 2009, the Individual was arrested for
Driving Under the Influence (DUI).  Because this arrest raised legitimate security concerns,
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3/  Criterion (j) refers to information indicating that an individual has “[b]een, or is, a user of
alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 

the Individual was summoned for an interview with a Personnel Security Specialist from
the DOE’s Local Security Office (LSO).  After this Personnel Security Interview (PSI), the
Individual was referred to a local psychiatrist for a DOE-sponsored evaluation.  This
evaluation took place on January 11, 2010.  The psychiatrist (hereinafter referred to as “the
DOE psychiatrist”) submitted a written report to the LSO, finding that the Individual had
been a user of alcohol habitually to excess.  
After reviewing all of the information in the Individual’s personnel security file, including
the results of the interview and the psychiatric report, the LSO determined the Individual’s
alcohol use and resulting problems constituted derogatory information that cast into doubt
the Individual’s continued eligibility for a security clearance.  10 C.F.R. § 710.8(j) (Criterion
J).3/  The manager of the local DOE office informed the Individual of this determination in
a letter that set forth in detail the LSO’s security concern and the reasons for that concern.
I will hereinafter refer to this letter as the Notification Letter.  The Notification Letter also
informed the Individual that he was entitled to a hearing before a Hearing Officer in order
to resolve the doubt concerning his eligibility for access authorization.

The Individual requested a hearing on this matter.  The LSO forwarded this request to the
Office of Hearings and Appeals (OHA), and I was appointed the Hearing Officer.  The DOE
entered 11 exhibits into the record and presented the testimony of the DOE psychiatrist.
The Individual presented the testimony of six witnesses, in addition to testifying himself.
He also entered one exhibit into the record.  The exhibits will be cited in this Decision as
“Ex.” followed by the appropriate numeric or alphabetic designation.  The hearing
transcript in the case will be cited as “Tr.” followed by the relevant page number.  

II. Regulatory Standard

A.  The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where
the government has the burden of proving the defendant guilty beyond a reasonable
doubt.  Rather, the standard in this proceeding places the burden on the individual because
it is designed to protect national security interests.  This is not an easy burden for the
individual to sustain.  The regulatory standard implies that there is a presumption against
granting or restoring a security clearance.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988)
(The “clearly consistent with the interests of the national security test” for the granting of
security clearances indicates that “security-clearance determinations should err, if they
must, on the side of denials.”); Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong
presumption against the issuance of a security clearance).  
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4/  Those factors include the following: the nature, extent, and seriousness of the conduct, the
circumstances surrounding the conduct, to include knowledgeable participation, the frequency and
recency of the conduct, the age and maturity at the time of the conduct, the voluntariness of his
participation, the absence or presence of rehabilitation or reformation, and other pertinent
behavioral changes, the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant material
factors.

The individual must come forward at the hearing with evidence to convince the DOE that
restoring his access authorization “would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The
individual is afforded a full opportunity to present evidence supporting his eligibility for
access authorization.  The Part 710 regulations are drafted so as to permit the introduction
of a very broad range of evidence at personnel security hearings.  Even appropriate
hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).  Hence, an individual is afforded
the utmost latitude in the presentation of evidence to mitigate the security concerns at
issue. 

B.  Basis of the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to
issue a Decision that reflects my comprehensive, common-sense judgment, made after
consideration of all the relevant evidence, favorable and unfavorable, as to whether the
granting or continuation or a person’s access authorization will not endanger the common
defense and security and is clearly consistent with the national interest.  10 C.F.R.
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access
authorization eligibility in favor of the national security.  Id.  

III.  Findings of Fact and Analysis 

I have thoroughly considered the record of this proceeding including the submissions
tendered in this case and the testimony of the witnesses presented at the hearing.  In
resolving the question of the Individual’s eligibility for access authorization, I have been
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)4/ and the Revised
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued on
December 29, 2005, by the Assistant to the President for National Security Affairs, The
White House (Adjudicative Guidelines).  After due deliberation, I have determined that the
Individual’s access authorization should be restored.  I find that restoring the Individual’s
DOE security clearance will not endanger the common defense and security and is clearly
consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make
in support of this decision are discussed below.

A.  The Security Concern
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The LSO raised a security concern regarding the Individual’s alcohol consumption as the
basis for suspending the Individual’s security clearance.  To support Criterion J, the LSO
relied on the fact that (1) a DOE psychiatrist opined that the Individual had been a user of
alcohol habitually to excess, (2) the Individual was arrested for DUI in October 2009, and
(3) the Individual admitted that he blacked out five or six times since 2003.  

I find that the information set forth above constitutes derogatory information under
Criterion J.  The security concerns associated with Criterion J are as follows: “excessive
alcohol consumption often leads to the exercise of questionable judgment or the failure to
control impulses, and can raise question about an individual’s reliability and
trustworthiness.”  Guideline G of the Adjudicative Guidelines. 

B.  Mitigation

The Individual does not dispute the information cited by the LSO.  Instead, he maintains
that he has stopped consuming alcohol.  Tr. at 98.  This testimony is confirmed by his
witnesses.  Tr. at 20, 42, 54, 74.  He is attending counseling, again attested to by his
witnesses.  Tr. at 23, 46, 57, 76, 106.  He testified that he does not need to consume alcohol.
Tr. at 98.  

The Individual’s psychologist believed that, at the time of his DUI, the Individual was
progressing toward a problem with his alcohol consumption.  Tr. at 120.  He stated that the
Individual has a good support system and is in a good program.  Tr. at 135, 142.  He does
not believe that the Individual needs to be accomplishing anything else at this time.  Tr. at
123.  The Individual’s psychologist testified that he is confident that the Individual is
reformed at this time because of the ease with which sobriety was achieved.  Tr. at 123.
This was confirmed by his other witnesses.  Tr. at 20, 42, 54, 74.  The Individual has shown
good judgment in situations in which he was not comfortable.  Tr. at 130.  The Individual’s
co-workers and girlfriend testified that the Individual has been around alcohol in the last
six months and has not consumed it.  Tr. at 20, 42, 54, 74.  The Individual’s psychologist
indicated that the Individual’s non consumption of alcohol when it is available is a good
sign of his reformation.  Tr. at 128.

At the hearing, the DOE psychiatrist affirmed his opinion that in the past the Individual
has been a user of alcohol habitually to excess. Tr. at 153-56. However, after hearing all the
testimony, the DOE psychiatrist testified that he believes the Individual has demonstrated
adequate evidence of reformation and rehabilitation.  Tr. at 158.  The two times that the
Individual consumed alcohol after his DUI were benign.  Tr. at 153.  They occurred with
family members and he stopped at one or two beers, as was confirmed by testimony from
his father and girlfriend.  Tr. at 153, 74, 55.  The DOE psychiatrist testified that he believes
the Individual has been in a state of sobriety for the past nine months.  Tr. at 153.  He
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continued that there is no indication that he is “stumbling in his sobriety.”  Tr. at 153.  The
DOE psychiatrist agreed with the Individual’s psychologist that the Individual’s support
system is good.  Tr. at 155.  The DOE psychiatrist opined that the Individual is not at great
risk to relapse because he is a mature 26-year-old.  Tr. at 157.  

I find that the Individual has mitigated the security concerns raised under Criterion J.  The
concerns, his DUI and blackouts, raised all pertain to his alcohol use.  He is no longer using
alcohol.  The DOE psychiatrist and the Individual’s psychologist testified that they believe
he is reformed.  Accordingly, the Individual provided convincing evidence to mitigate the
security concerns associated with Criterion J.  

IV.  Conclusion

As the foregoing indicates, the Individual has resolved the security concerns cited in the
Notification Letter under Criterion J.  Therefore, I conclude that the Individual has shown
that restoring his access authorization would not endanger the common defense and
security and would be clearly inconsistent with the national interest.  10 C.F.R. § 710.27(a).
Consequently, it is my decision that the Individual’s access authorization should be
restored at this time.  The parties may seek review of this decision by an Appeal Panel.
10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: August 17,2010



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  May 6, 2010 
 
Case Number:  TSO-0911 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that access authorization 
should not be restored.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires him to hold a security clearance.  In an OPM interview conducted on January 7, 2010, 
the individual provided a fabricated version of his August 1978 drug arrest and varied 
explanations as to why he deliberately omitted his drug arrest on a previous Department of 
Defense (DOD) Personnel Security Questionnaire (PSQ) and at least four DOE Questionnaires 
for National Security Positions (QNSP).  Based on concerns arising from the individual’s 
inconsistencies, the LSO conducted a Personnel Security Interview (PSI or Ex. 6) with the 
individual in January 2010.  During the PSI, the LSO learned that the individual had provided 
false information to DOE on six different occasions from September 1994 to January 2010 in an 
attempt to hide information out of fear of losing his job and security clearance.  Id. 
 
Accordingly, on March 26, 2010, the LSO sent a letter (Notification Letter) advising the 
individual that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance.  In an attachment to the Notification Letter, the LSO 
explained that the derogatory information fell within the purview of two potentially disqualifying 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f) and (l) 
(hereinafter referred to as Criterion F and L respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations to request an administrative review hearing.  On May 6, 2010, the Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of two witnesses, his wife and his friend.  In 
addition to the testimonial evidence, the DOE submitted 26 exhibits into the record and the 
individual tendered one.3 
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria F and L, as bases for suspending the 
individual’s security clearance.  With regard to Criterion F, the LSO cites the following 
information: (1) in September 1994 and 1995 and June 1997, the individual signed QNSPs 
certifying that he was never charged with or convicted of any offense related to drugs; (2) during 
a PSI conducted on January 29, 2010, and in a Letter of Interrogatory (LOI) dated September 13, 
2005, he answered “no” to ever purchasing an illegal drug; (3) during a PSI conducted on 
February 1, 2010, he admitted that he deliberately provided false testimony regarding the details 
of his 1978 Possession of Marijuana arrest during his January 29, 2010, PSI; and (4) during his 
February 1, 2010, PSI, he stated that he remains in denial and did not want to admit to anything 
regarding his August 1978 Possession of Marijuana arrest.  Ex. 1.  As for Criterion L, the LSO 
relies on the above information and alleges that the individual: (1) deliberately provided false 
information on his DOD PSQ when he failed to list his August 1978 drug arrest; (2) provided a 
fabricated version of the arrest because he thought he would lose his job if he changed his story; 
and (3) in September 1996, June 1997, February 2004, April 2008 and October 2009, signed 
Security Acknowledgement Forms acknowledging that he understood that deliberately falsifying 
or omitting significant information during the security clearance process could result in the 
denial or revocation of his DOE security clearance and despite this acknowledgment, he 
deliberately provided false or misleading information about his August 1978 drug arrest.  Id.   
 

                                                 
2 Criterion F relates to information that a person “[d]eliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive National Security Positions, a 
personnel qualifications statement, a personnel security interview, written or oral statements made in response to 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to § 710.20 through 710.31.” 10 C.F.R. § 710.8 (f).  Criterion L relates to 
information that a person “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show 
that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may 
be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.  Such conduct or circumstances include, but are not limited to, criminal behavior, a 
pattern of financial irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l). 
   
3 The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  Documents 
submitted by the individual shall be cited as “Ind. Ex.” 
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I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s honesty under Criterion F and his financial responsibility under Criterion 
L.  The security concerns associated with Criteria F and L are as follows.  With regard to 
Criterion F, substantial security concerns are raised when an individual is not forthcoming with 
security personnel. “Conduct involving questionable judgment, lack of candor, dishonesty, or 
unwillingness to comply with rules and regulations can raise questions about an individual’s 
reliability, trustworthiness and ability to protect classified information.  Of special interest is any 
failure to provide truthful and candid answers during the security clearance process or any other 
failure to cooperate with the security clearance process.” See Guideline E of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Revised Adjudicative Guidelines).  Criterion L relates to information indicating that a 
person has engaged in unusual conduct which tends to show that a person is not honest, reliable 
or trustworthy.  In this case, the individual’s pattern of falsification may indicate a lack of 
judgment and call into question his reliability, trustworthiness and ability to protect classified 
information. See Guideline F of the Revised Adjudicative Guidelines. 
   

III. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

IV. Findings and Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
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participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.4   
 
After due deliberation, it is my opinion that the individual’s access authorization should not be 
restored because I cannot conclude that restoring the access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest. 10 
C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 
A.  Criterion F – Falsification  
 
False statements by an individual in the course of an official inquiry regarding a determination of 
eligibility for DOE access authorization raise serious issues of honesty, reliability and 
trustworthiness.  The DOE security program is based on trust, and when a security clearance 
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted 
again in the future.  See, e.g., Personnel Security Hearing, Case No. VSO-0013 (1995).  The 
Hearing Officers must look at the statements of an individual, the facts surrounding the 
misrepresentation or false statement and the individual’s subsequent history in order to assess 
whether the individual has rehabilitated himself from the falsehood and can be trusted in the 
future.  Id. 
 
After reviewing the evidence and testimony in the record, I cannot find that the individual has 
mitigated the security concerns involving his falsification.  As an initial matter, I find that the 
individual has not offered a consistent or convincing explanation for his falsifications.  At the 
hearing, the individual explained that he fabricated the story of his 1978 drug arrest by stating 
that he never purchased marijuana and that the marijuana found in his vehicle, which 
subsequently led to his 1978 arrest, belonged to a hitchhiker.  Tr. at 58.  He claims that he 
“didn’t know better” and at the time, he was “young” and “nothing mattered.”  Id. at 61.  In 
1994, 1995, 1997, the individual continued to provide false information on his DOE QNSP.  Tr. 
at 65-68; Exs. 21-23.  He also signed several security acknowledgement forms acknowledging 
that he understood that deliberately falsifying or omitting significant information during the 
security clearance process could result in the denial or revocation of his DOE security clearance.  
Tr. at 71-72; Exs. 10-15.  Despite these acknowledgments, he continued to provide false 
information about his August 1978 drug arrest.  Second, the individual has displayed a pattern of 
deliberate falsification.  Although he provided DOE with accurate information regarding the 
details of his 1978 drug arrest in 2004, he reverted back to the fabricated story as recently as 
January of this year.  When the individual’s clearance was upgraded in 2004, the individual 
knew there would be a “deeper investigation” into his background.  Tr. at 74.  The individual 
decided that it was time to come forward and disclose his prior drug arrest because it would 

                                                 
4 When resolving the question of the individual’s eligibility for access authorization, in addition to the applicable 
factors prescribed in 10 C.F.R. § 710.7(c), I am also guided by the mitigating conditions set forth in the Revised 
Adjudicative Guidelines. 
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“look better if [he] came forward with the information.”  Id.  However, he also admitted that had 
his clearance not been upgraded, he may not have revealed the accurate story to DOE in 2004.  
Id. at 76-77.  Five years later, he again provided false information on an October 2009 QNSP and 
then again to a personnel security specialist on Friday, January 29, 2010.  Tr. at 57.  Because he 
“wasn’t real happy with a lot of [his] answers,” he later contacted the specialist to schedule 
another meeting for the following Monday, February 1, 2010, where he provided a more 
complete account of his 1978 arrest and prior drug use.  Id. at 58.  Third, during the period that 
the individual maintained the falsification, he was a mature adult.  Thus, there is no basis for 
ascribing this falsification to immaturity.  Fourth, the individual held a DOE security clearance 
for 16 years.  Tr. at 53-54.  He had many opportunities to disclose the truth to the DOE, and as a 
clearance-holder, was well aware of the consequences of non-disclosure.  See Personnel Security 
Hearing, Case No. TSO-0415 (2007) (an individual’s willingness to conceal information from 
the DOE in order to avoid adverse consequences is an action that is simply unacceptable among 
access authorization holders).  Despite that knowledge, even after DOE discovered that the 
individual had provided false statements about his arrest on at least six different occasions, the 
individual offered more inconsistent statements to explain his reason for withholding this 
information from the DOE.  Finally, he told his wife the accurate story in 2004, but then in 2009, 
reverted back to the fabricated story.  Tr. at 27.  Although his wife doesn’t question his honesty 
or trustworthiness, she admitted that his actions demonstrated “bad judgment.”  Id. at 30.  For all 
of the foregoing reasons, I find that the individual has failed to mitigate the security concerns 
raised by Criterion F. 
 
B.  Criterion L – Personal Conduct 
 
There is no question that the information cited in the Notification Letter raises Criterion L 
concerns. The pattern of dishonest behavior in this case raises concerns that the individual is not 
honest and may be subject to pressure, coercion, exploitation or duress. The question, therefore, 
is whether the individual has resolved those concerns. 

Although the individual’s honesty in 2004 and again in February 2010 partially mitigates the 
security concern, it is not adequate to resolve the concern.  A pattern of dishonest conduct raises 
a very serious security concern that is difficult for an individual to resolve.  See Personnel 
Security Hearing, VSO-0183 (1998).  It raises a core character issue of honesty, and there is no 
test to determine if an individual is honest.  Id.  Once a pattern of dishonest conduct is 
established, it is difficult to accept a contention that an instance of honesty should be considered 
in isolation from the pattern.  

In this case, there is twenty-year period in which the individual’s honesty has been an issue.  
Because of this twenty-year pattern of dishonesty, five years of questionable honesty followed by 
yet another instance of dishonesty is not sufficient to establish a pattern of truthfulness.  
Although the individual’s recognition that his conduct was wrong is a step in the right direction, 
it is not sufficient to allay my concerns associated with the individual’s reliability, 
trustworthiness, good judgment or ability to protect classified information.  Accordingly, I 
cannot conclude that the individual has resolved the security concern arising under Criterion L. 

VII. Conclusion 
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Based on the foregoing, I find that the individual has failed to bring forth sufficient evidence to 
mitigate the security concerns under Criteria F and L.  The individual has therefore failed to 
demonstrate that restoring his access authorization would not endanger the common defense and 
security and would be consistent with the national interest.  Accordingly, I find that the 
individual’s access authorization should not be restored at this time.  Any party may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 3, 2010 
 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      May 6, 2010

Case Number:                      TSO-0912

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual should not be

granted a security clearance at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on his behalf in connection with that employment. During the ensuing investigation, the

local security office (LSO) obtained information about the individual that raised security concerns,

and summoned him for an interview with a personnel security specialist in October 2009. After this

Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist (hereinafter

referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist

prepared a written report, setting forth the results of that evaluation, and sent it to the LSO. After

reviewing this report and the rest of the individual’s personnel security file, the LSO determined that

derogatory information existed that cast into doubt the individual’s eligibility for access



- 2 -

authorization. They informed the individual of this determination in a letter that set forth the DOE’s

security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the

Notification Letter. The Notification Letter also informed the individual that he was entitled to a

hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility

for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 10 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced six exhibits and presented the testimony of five witnesses, in addition to

testifying himself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

     CONCERNS

A. The Individual’s Alcohol Usage and Related Incidents

The following facts are generally undisputed and, except as otherwise noted, were obtained from the

PSI (DOE Exhibit (DOE Ex.) 9), and from the DOE psychiatrist’s report (DOE Ex. 7). The

individual began drinking during his senior year in high school in “2001-2002,” consuming

approximately three beers over a two or three hour period. DOE Ex. 9 at 47-48. Between this time

and the individual’s entry into the armed forces in June 2004, his frequency of alcohol consumption

generally ranged from two to four times per month, consuming six to eight beers over two to four

hours, and becoming intoxicated on most of these occasions. Id. at 50-71. 

In June 2004, the individual enlisted in the military. From that time until November 2004, the

individual consumed alcohol on only two occasions, drinking to intoxication once. Id. at 72-77. At

that time, the individual reported to a U.S. military base, and his alcohol consumption increased to

one or two times per month, with the individual consuming a six-pack of beer over approximately

two hours and becoming intoxicated. Id. at 78. After turning 21 in January 2005, the individual’s

usage increased. He would typically consume a six-pack of beer over an approximately two-hour

period every Friday, and another six-pack every Saturday, becoming intoxicated each evening. Id.

at 79-80. This pattern continued until the individual’s unit was deployed to Afghanistan in July 2005.

U.S. military personnel were not permitted to consume alcoholic beverages while in that country,

and the individual remained abstinent until his unit returned to the United States in November 2005.

After his return, the individual began drinking large amounts of alcohol on a daily basis in order to

help him to get to sleep. He would drink to intoxication each evening, consuming six-to-ten beers

over a period of four-to-five hours. Id. at 81-82. 

One Sunday evening, the individual and several of his friends went out drinking. According to the

individual, they drank “a lot.” Id. at 33. While in formation the next morning, the individual was

singled out by his platoon sergeant for smelling of alcohol, and the sergeant had the individual take

a Breathalyzer test. After the individual’s blood alcohol content was measured at .06, the individual

was given an “Article 15.” As a result of this non-judicial punishment, the individual was demoted,

given a reduction in pay, and was assigned extra duty. Id. at 34.  
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3 During his PSI, the interviewer asked the individual if he remembered telling the investigator from

the Office of Personnel Management that the “drug treatment program” was really directed more at

treating problems stemming from combat-related stress. Id. at 39. The individual denied having

made such a statement to the investigator, and did not cite Post-Traumatic Stress Disorder at the

hearing as an explanation for his past sleeping problems or for his excessive alcohol use.

   
4 The individual has given conflicting statements about the length of his participation in the

substance abuse program. During the PSI, he indicated that his treatment lasted for two to three

months. PSI at 83. However, during the psychiatric evaluation, the individual reported that he

participated in the substance abuse program for “five or six” months. DOE Ex. 7 at 7.

5 Naltrexone is a prescription drug that blocks the euphoric effects of alcohol and narcotics. 

Soon after this incident, the individual entered into a substance abuse treatment program offered by

the U.S. military in January 2006. 3 He was diagnosed as suffering from Alcohol Dependence. DOE

Ex. 7 at 4. However, to the best of the individual’s recollection, the program counselors merely

“suggested” that he quit drinking. PSI at 45. The individual declined to do this, deciding instead to

attempt to moderate his drinking. Id. Toward that end, during his participation in this program, he

continued to consume alcohol, but began to cut back gradually on the frequency of his drinking. Id.

at 83. 4 Also during that time, the individual was prescribed Naltrexone. 5 When he tried to drink

after taking Naltrexone, he became nauseous, and he decided to stop taking the drug. He said that

he reached this decision because he wanted “to control [his] drinking . . . without medication.” Id.

at 30. Although his counselors allegedly knew of his continued alcohol consumption, id. at 22, the

individual was issued a certificate of completion by the treatment program. DOE Ex. 7 at 4.  

By the time the individual’s participation in the substance abuse treatment program had ended in the

Spring of 2006, he was consuming alcohol only on the weekends, usually on both Friday and

Saturday nights. On each night, he would drink between six and twelve beers over a six-to-eight hour

period, becoming intoxicated on both nights. PSI at 85-86. This pattern of weekend drinking

continued until November 2006, when the individual’s unit was deployed again, this time to Iraq.

As was the case in Afghanistan, all U.S. military personnel were prohibited from consuming

alcoholic beverages while in this country. Nevertheless, sometime around Christmas 2006, the

individual consumed four “shots” of an alcoholic beverage of approximately one ounce each, and

became intoxicated. Id. at 87-88. As punishment for this infraction, he got “smoked,” i.e., he was

required by his team leader to perform “all sorts of exercises as a type of punishment.” Id. at 90. This

was the only instance of drinking reported by the individual during this deployment, which lasted

until February 2008. 

After the individual returned from Iraq, he resumed drinking. During the period from February 2008

through  his discharge from the armed forces in April 2008, and continuing until that September, he

would consume six to twelve beers on an average of four times per week, becoming intoxicated on

each occasion. Id. at 91-93. In September 2008, the individual applied for a job and reduced his

frequency of consumption from four days per week to drinking every Friday and Saturday night. He

would drink to intoxication each night, consuming six to twelve beers over the course of
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approximately six hours. This pattern of consumption continued at least until the individual’s

October 2009 PSI. Id. at 94-95. During his November 2009 psychiatric evaluation, the individual

admitted that he had suffered alcoholic blackouts on at least 10 occasions since he began drinking

during his senior year in high school, and he reported that he was successfully limiting himself to

one drink on evenings that he decided to go out, and four to five drinks while staying at home. On

June 17, 2010, the individual reported that he had reduced his level of alcohol consumption to three

to four drinks, once per week. Individual’s Exhibit (Ind. Ex.) A. 

B. The Notification Letter and the DOE’s Security Concerns

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or special

nuclear material set forth at 10 C.F.R. § 710.8.  

Under criterion (h), information is derogatory if it indicates that the individual suffers from an illness

or mental condition which, in the opinion of a psychiatrist, causes or may cause a significant defect

in judgement or reliability. 10 C.F.R. § 710.8(h). Criterion (j) defines as derogatory information

indicating that the individual “has been, or is, a user of alcohol habitually to excess, or has been

diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol abuse.”

10 C.F.R. § 710.8(j). As support for these criteria, the Letter cites the conclusion of the DOE

psychiatrist that the individual suffers from Alcohol Dependence, in partial remission, with

inadequate evidence of reformation or rehabilitation, and that this constitutes an illness or mental

condition which causes, or may cause, a significant defect in the individual’s judgement or

reliability.  The Letter also generally relies on the information about the individual’s alcohol usage

set forth above.

This derogatory information adequately justifies the DOE’s invocation of criteria (h) and (j), and

raises significant security concerns. Excessive alcohol consumption such as that exhibited by the

individual often leads to the exercise of questionable judgement or the failure to control impulses,

and can therefore raise questions about an individual’s reliability and trustworthiness. Also, a duly-

qualified mental health professional has determined that the individual’s Alcohol Dependence is a

mental condition that can impair his judgement, reliability, or trustworthiness. See Revised

Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White

House (December 19, 2005), Guidelines G and I.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring a security clearance

would compromise national security concerns. Specifically, the regulations compel me to consider

the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the
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conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time

of the conduct; the absence or presence of rehabilitation or reformation and other pertinent

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other

relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Mitigating Information

At the hearing, the individual attempted to demonstrate, through his own testimony and that of a

former employer, the individual’s supervisor, his trainer, his mother, and his psychologist, that he

does not currently suffer from any diagnosable alcohol usage disorder.  

The individual testified that heavy alcohol usage was common in his branch of the armed services.

Hearing Transcript (Tr.) at 136, 145. This testimony was supported by that of the individual’s

supervisor and his trainer, both of whom served in the same branch as did the individual. Tr. at 32,

61. Accordingly, the individual said that during the course of events that led to his being given an

Article 15, he was standing among a group of men who had all been drinking heavily the night

before, when he was singled out by his sergeant for no apparent reason and taken to a military police

station for a Breathalyzer test. Tr. at 140-141. According to the individual, this sergeant was biased

against him and treated him unfairly because he believed that the individual had been promoted more

rapidly than he had deserved. Tr. at 138-140. 

Shortly after receiving the Article 15, the individual continued, he checked himself into the substance

abuse program. Tr. at 145. The program’s counselors recommended, but did not require, that he

completely abstain from alcohol usage during his treatment. Tr. at 146, 177. He “bought into” the

program, Tr. at 146, and it helped him to cut back on the frequency of his drinking from seven nights

a week to twice weekly. He realized that he no longer needed to drink to get to sleep. Tr. at 153-154.

The individual also testified about his future intentions regarding alcohol consumption. He stated

that he doesn’t “have the urge to drink right now,” and that he would be willing “to follow whatever

recommendation DOE sees fit” to make regarding alcohol consumption. Tr. at 171-172. He

continued that he did not know if he would ever drink again, but if he did, he would never return to

the consumption levels that occurred during his time in the armed forces, calling them “immature
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and irresponsible.” Tr. at 172. This testimony was supported by that of the individual’s mother, who

stated that, since his discharge from the armed services, she has not seen the individual “drink

irresponsibly,” Tr. at 103, and by that of the individual’s supervisor and his trainer, who testified

about the individual’s successful involvement in a competition that required a degree of physical

fitness and mental acuity that is inconsistent with habitual excessive alcohol usage. Tr. at 20-24; 26-

29; 51-59. As of the date of the hearing, he had abstained from all alcohol use for approximately one

month, Tr. at 161, and had refrained from drinking to intoxication for approximately six weeks, Tr.

at 192-193. Finally, he proposed that, in order to address the DOE’s concerns about his alcohol

usage, he submit to random, unannounced alcohol screenings for an unspecified amount of time,

either through his employer or through his personal physician, and that he receive alcohol counseling

of an unspecified duration from his psychologist or another therapist of his choosing. Tr. at 197. 

The individual’s psychologist testified that after interviewing the individual and administering two

psychometric tests, the Personality Assessment Inventory and the Substance Abuse Subtle Screening

Inventory, he concluded that the individual did not currently satisfy the criteria for any alcohol use

disorder set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (Text

Revision) (DSM-IV). Tr. at 225. He explained that those criteria do not focus on the amount and

frequency of a patient’s alcohol use, but instead on the presence or absence of a maladaptive pattern

of drinking, i.e., on whether alcohol use is having a persistent, negative effect on the patient’s

employment, health, or social life. Tr. at 228-231. He found no evidence of such a negative effect

of the individual’s current alcohol usage. Tr. at 229, 237. 

Furthermore, the individual’s psychologist expressed his disagreement with the DOE psychiatrist’s

conclusion that the individual satisfied the DSM-IV criteria for Alcohol Dependence during his

tenure in the military. Tr. at 265-271. He explained that Alcohol Dependence is a progressive

condition, and he concluded that the facts that the individual’s drinking has decreased markedly

since his days in the military, and that he has been able to abstain from drinking for substantial

periods of time since his discharge, suggest that he was never alcohol dependent. Tr. at 227-229. 

The individual’s psychologist did express concern, however, over the individual’s mother’s

testimony that the individual’s father was a problem drinker, and over the fact that the individual has

continued to drink alcohol despite the DOE’s continuing concern about this behavior. Tr. at 230-231.

For these reasons, the individual’s psychologist believes that the individual should abstain from

alcohol use for at least six months, with random testing to demonstrate compliance, and that he

should attend counseling sessions on at least a monthly basis for one year. Tr. at 230-231, 234-235.

However, the individual’s psychologist believed that the individual could, and should, continue to

perform his duties at a high level during this period. Tr. at 235, 237. 

The individual also submitted a letter from a psychologist who is employed by the company that

provides occupational health services to the individual’s employer. Ind. Ex. A. In that letter, the

psychologist stated that the individual was administered a pre-employment psychological screening

in January 2009. That screening revealed no diagnosable alcohol usage disorder. Id. After discussing

the individual’s history of alcohol usage with the individual, the psychologist recommended that he

stop drinking and abstain from all alcohol usage for “a significant period of time.” Id. 
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B. Analysis

The evidence produced by the individual tends to show that he has, at least temporarily, reduced his

level of alcohol consumption, and that that consumption is not currently having an adverse effect on

his job performance or on his social functioning. However, for the reasons that follow, I conclude

that he has not adequately addressed the DOE’s serious security concerns about his alcohol usage.

As an initial matter, I attribute greater weight to the DOE psychiatrist’s conclusion that the individual

satisfied the DSM-IV criteria for Alcohol Dependence during his time in the military than I do to the

individual’s psychologist’s finding that he did not qualify for such a diagnosis. In order to be

diagnosed as alcohol dependent under the DSM-IV, a patient must meet at least three of seven

enumerated criteria during any given 12-month period. DSM-IV, § 303.90. In his report, the DOE

psychiatrist found that the individual satisfied the first criterion (hereinafter referred to as “D1”),

tolerance, or a need for markedly increased amounts of alcohol to achieve intoxication; the third

criterion (D3), drinking in larger amounts or over longer periods of time than intended; the sixth

criterion (D6), important social, recreational and occupational losses due to drinking, and the seventh

criterion (D7), continued use of alcohol despite psychological damage or recommendations to stop

drinking. DOE Ex. 7 at 8. At the hearing, the individual’s psychologist agreed that, during the

individual’s time in the military, he satisfied D1 and D3. However, he disagreed with the DOE

psychiatrist’s findings with regard to D6 and D7, and he concluded that since the individual satisfied

only two criteria during the time in question, he did not warrant a diagnosis of Alcohol Dependence.

Tr. at 265-271. 

I agree with the DOE psychiatrist’s application of criteria D6 and D7. With regard to D6, the DOE

psychiatrist cited the alcohol-related Article 15 and the disciplinary action imposed after the

individual’s alcohol usage in Iraq. The individual’s psychologist minimized the importance of these

events based on testimony about Article 15s and about the alleged prevalence of heavy drinking in

the individual’s branch of the armed services. Tr. at 267. However, it is undisputed that the

individual was demoted, suffered a reduction in pay, and was assigned additional duties as a result

of the Article 15, and that he was disciplined as a result of his consumption of alcohol in Iraq.

Regardless of whether the individual was singled out from other heavy drinkers in his unit, these are

serious consequences that adequately support the DOE psychiatrist’s application of D6. 

As support for his conclusion under D7, the DOE psychiatrist cited the individual’s continued

alcohol use despite the recommendation of the armed forces substance abuse program that he stop

drinking. DOE Ex. 7 at 8. Although the individual expressed some ambiguity about the nature of that

recommendation, it was clearly intended that the individual stop drinking, at least temporarily. The

individual was prescribed a drug to assist him in abstaining from alcohol use, and the DOE

psychiatrist indicated that a requirement to abstain during the course of treatment is a hallmark of

any legitimate alcohol treatment program. Tr. at 283-284. The fact that the individual stopped taking

the medication and continued to drink to intoxication on a regular basis both during and after the

treatment program adequately supports the DOE psychiatrist’s finding under D7. The DOE

psychiatrist’s concerns in this regard are amplified by the individual’s continued drinking after the

DOE psychiatrist’s recommendation in his report that the individual abstain, and by the individual’s
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consumption of alcohol five days after the occupational health psychologist who authored Ind. Ex.

A recommended that he abstain. Tr. at 161. 

Finally, the individual has not demonstrated adequate evidence of rehabilitation or reformation. In

his report, the DOE psychiatrist recommended therapy and complete abstinence of at least one year’s

duration as evidence of such reformation or rehabilitation. Indeed, the individual’s own psychologist

recommended six months of abstinence and counseling for up to one year. The individual has not

even expressed a strong commitment to stop drinking, and his one month of sobriety falls far short

of both of these benchmarks.         

V. CONCLUSION

The individual has failed to mitigate the DOE’s security concerns under criteria (h) and (j). I

therefore conclude that he has not demonstrated that granting him access authorization would not

endanger the common defense and would be clearly consistent with the national interest.

Accordingly, I find that the individual should not be granted a security clearance at this time. The

individual may seek review of this Decision by an Appeal Panel under the procedures set forth at

10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: September 16, 2010 
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This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization should not be restored.    
       

I. Background 
 
The individual has been employed by a Department of Energy (DOE) contractor since 
2007.  The employer requested that DOE reinstate the individual’s security clearance that 
had been terminated in 1999.  The clearance was reinstated and the local security office 
(LSO) began a background investigation.  During that investigation, the individual admitted 
that he had attended an in-patient alcohol treatment program in 2002.  The LSO conducted 
a personnel security interview (PSI) with the individual in September 2008, but the PSI did 
not resolve the security concerns regarding his alcohol use.  The individual agreed to be 
evaluated by a DOE psychiatrist.  In May 2009, the DOE psychiatrist interviewed the 
individual and concluded that the individual suffered from alcohol abuse, and that he had 
been and was currently using alcohol habitually to excess.  He also concluded that the 
individual had a mental condition (depression, anxiety, and personality traits that perpetuate 
alcohol abuse) that may cause a significant defect in his judgment or reliability.  The LSO 
suspended his access authorization in December 2009 and then informed the individual 
how to proceed to resolve the derogatory information that had created a doubt regarding 
his eligibility for access authorization.  Notification Letter (January 19, 2010).  The 
Notification Letter stated that the derogatory information regarding the individual falls within 
the purview of 10 C.F.R. § 710.8 (h) and (j) (Criteria H and J).  
 
The LSO invoked Criterion H based on the diagnosis of the DOE psychiatrist that the 
individual suffers from an illness or mental condition that causes or may cause a significant 
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defect in his judgment or reliability.  1  The DOE psychiatrist concluded that the individual 
showed mood disorders and personality traits that perpetuate alcohol abuse, mental 
conditions that cause or may cause a significant defect in his judgment or reliability.  10 
C.F.R. §710.8 (h).  
 
The LSO invokes Criterion J when an individual has been or is a user of alcohol habitually 
to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as 
suffering from alcohol abuse or dependence.  In this case, the DOE psychiatrist evaluated 
the individual in May 2009, and concluded that he suffered from alcohol abuse,  that he had 
been and currently was a user of alcohol habitually to excess, and that he did not present 
adequate evidence of rehabilitation or reformation.  10 C.F.R. §710.8 (j).     
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing the individual, who was 
not represented by counsel, testified on his own behalf and called two colleagues as 
witnesses.  DOE counsel called the DOE psychiatrist and a personnel security specialist as 
witnesses.  The transcript taken at the hearing shall be hereinafter cited as ATr.@  Various 
documents that were submitted by the parties during this proceeding constitute exhibits to 
the hearing transcript and shall be cited as AEx.@  DOE exhibits are numbered, and the 
individual’s exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
                                                 
1 Criterion H concerns information in the possession of the agency that the individual has an illness or mental 
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause a significant defect in judgment or reliability.  10 C.F.R. 710.8 § (h). 
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surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should not be restored because I conclude that such a restoration would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 

A. Findings of Fact 
 

The individual has worked at various jobs at the local DOE facility.  While working on these 
jobs, DOE would grant him a clearance and then terminate the clearance upon completion 
of the project.  DOE terminated his last clearance in 1999.2  In 2000, the individual divorced 
his wife of 21 years.  Tr. at 54-56.  In 2001, the individual began to drink heavily.  PSI at 3.  
His drinking caused him much concern and he enrolled in an in-patient alcohol treatment 
program for 28 days in June 2002.  The individual remarried in 2002, and his new wife was 
a recovering alcoholic who attended AA.  She also had two daughters who, along with their 
children, sometimes lived with the couple.  Tr. at 54.  Around 2005, he began to experience 
sleeplessness and a loss of drive.  He talked to his family physician, who prescribed an 
antidepressant.  PSI at 15.   
 
Around the end of 2005, the individual began to drink alcohol again and stopped attending 
AA meetings.  PSI at 5.  He began drinking small amounts but after one month he was 
drinking a six-pack daily and seven to eight beers on weekends.  His wife objected to his 
drinking.  Tr. At 64.  He stopped taking the anti-depressant prescribed by his doctor.  Tr. at 
65. His wife suggested that he attend AA again.  PSI at 6.  
 
In 2007, the individual began working for a DOE contractor, and his clearance was 
reinstated based on his possession of a clearance within the 10-year background 
investigation cycle, which would end in 2009.  The LSO then began a new background 
investigation and the individual disclosed that he had attended an alcohol treatment 
program.     
 
In September 2008, the individual stopped drinking alcohol and began attending AA again. 
The LSO then requested a psychological evaluation of the individual.  In December 2008, 
the individual stopped attending AA because he did not like his sponsor and he began 
drinking again.  Tr. at 69. In May 2009, he was evaluated by the DOE psychiatrist who 
diagnosed the individual as suffering from alcohol abuse, and also concluded that he used 
alcohol habitually to excess.    The individual was drinking five or six beers a night. Tr. at 
69.  The DOE psychiatrist found no evidence of rehabilitation or reformation.  The DOE 
psychiatrist also diagnosed the individual with an anxiety disorder and a depressive 

                                                 
2 The request by his employer to reinstate his clearance came within 10 years of the last background investigation 
and the clearance was reinstated.  Tr. At 97. 
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disorder.  According to the DOE psychiatrist, this was an illness or mental condition of a 
nature that causes or may cause a significant defect in his judgment or reliability.  Ex. 3 
(Report) at 7.  The primary stress in his marriage seemed to be the daughters who lived 
with him at various times, and this stress increased his need for alcohol.  Report at 8.3 
Further, the DOE psychiatrist concluded that the individual was not receiving the 
appropriate treatment for his depression.  He opined that the individual’s depression and 
anxiety were causing his alcohol problem and that he was using alcohol to treat those 
conditions.  The DOE psychiatrist recommended that the individual stop drinking 
immediately, return to AA, get a new sponsor, and abstain from alcohol for three months.  
Id.  The DOE psychiatrist stated that without treatment or abstinence, the individual’s 
prognosis for recovery was poor.  The report also mentioned that the individual had 
difficulty confronting issues at home regarding his step-daughters.  
 
At the hearing, the individual admitted that he was still drinking five to six beers daily and 
more on weekends.  Tr. at 73.  He stated that he planned to go to in-patient treatment but 
only after he helps his wife resolve a problem with her daughter.  Tr. at 74.  His wife 
currently attends AA, but the individual does not attend with her.   
 

B. DOE=s Security Concern 
 
Criterion H states that derogatory information includes information that the individual has an 
illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes, or may cause, a significant defect in judgment or reliability.  
10 C.F.R. § 710.8 (h). The DOE psychiatrist has diagnosed the individual as suffering from 
mixed personality traits and mood disorder including depression and anxiety.  Therefore, I 
find that this criterion was properly invoked.  Further, the habitual use of alcohol to excess 
is a security concern under Criterion J because it can lead to the exercise of questionable 
judgment.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, Assistant to the President for National Security Affairs (December 
29, 2005) (Guidelines), Guideline G, ¶ 21.  The DOE psychiatrist diagnosed the individual 
as suffering from alcohol abuse and using alcohol habitually to excess and, therefore, the 
charge under Criterion J is also valid.   
 

C.  Hearing Testimony 
 

1. Character Witnesses  
 
Two of the individual’s colleagues testified.  Both considered him a good, hard-working 
employee who displayed no signs of an alcohol problem.  They testified that the other 
employees recognized the individual as competent, and neither had ever seen him 
impaired.  They also denied that he has shown any sign of mental instability.  Tr. at 21-47. 
 
 
 
 

                                                 
3 The individual has minimal and strained contact with his two daughters from his first wife.  Tr. at 56-58.   
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2. DOE Psychiatrist 

 
The DOE psychiatrist testified at the hearing.4  He explained that he had evaluated the 
individual in May 2009, and performed a mental status examination.  Tr. at 104.  He 
evaluated the results of three tests: the Minnesota Multi-Phasic Personality Inventory 
(MMPI), a psychological psychiatric inventory; (2) the Millon, which focuses on personality 
disorder, and (3) the Substance Abuse Subtle Screening Inventory (SASSI), a standard test 
to determine a person’s tendency towards substance abuse.  Id. at 105.  He confirmed that 
the individual suffered from alcohol abuse at the time of the evaluation, and that he was 
drinking daily at that time.  He also found elements of a mood disorder of depression and/or 
anxiety and some personality traits.  Id. at 107.  Based on information that the individual 
continued to drink five to six beers nightly at the time of the hearing, the psychiatrist 
testified that the individual is still abusing alcohol, still has an alcohol disorder and 
continues to drink to excess.  Id. at 109. The individual is not drinking responsibly and does 
not show rehabilitation or reformation from the diagnosis of alcohol abuse.  Id. at 115. The 
DOE psychiatrist still is not satisfied with the individual’s treatment of his psychological 
condition.  Id. at 112.  However, the DOE psychiatrist testified that he does not have 
sufficient recent data to reach a conclusion on the individual’s depression and anxiety.  He 
suggested that the individual be re-tested and also meet with a counselor in order to make 
an accurate diagnosis.  Id. at 117. 
 
3. The Individual 

 
The individual testified that he currently drank five to six beers each night and that he drank 
more heavily on the weekends.  He expressed frustration with his wife and her problems 
with her daughter, and said that he will not address his alcohol problems until he helps her 
to resolve the conflict with her daughter.  He resumed drinking in 2008.  He does not take 
any medication for his depression or anxiety, and he does not see a counselor or his family 
doctor for any mental health issues.  Id. at 116.  
 

D. Mitigation of Security Concerns 
 

1. Alcohol 
 
In May 2009, the DOE psychiatrist diagnosed the individual as suffering from alcohol abuse 
and as a user of alcohol habitually to excess under Criterion J.  At that time, the DOE 
psychiatrist found no evidence of rehabilitation or reformation because the individual was 
drinking five to six beers daily.  By the time of the hearing, the individual was still drinking 
five to six beers every night and more on the weekends, and had not shown evidence that 
he had a sufficient record of responsible drinking recommended by the DOE psychiatrist. 
The DOE psychiatrist testified credibly at the hearing that the individual has not presented 
adequate evidence of rehabilitation or reformation from his condition.  I am persuaded by 
the testimony of the DOE psychiatrist, and I conclude that the individual has not mitigated 
the security concerns relating to his excessive use of alcohol.  Although he has 

                                                 
4 The DOE psychiatrist did not attend the entire hearing, but testified at the end.  Tr. at 110-112.    



 
 

- 6 -

acknowledged his problems, there is no evidence that he has taken any actions to 
overcome his alcohol problems, nor does he have a pattern of responsible use.  Guideline 
G, ¶ 23(b).  In fact, the individual has a history of previous treatment and relapse, and the 
record contains evidence that the individual has relapsed twice.  Guideline G, ¶ 23(b).     
Therefore, after a review of the record, I conclude that the individual has not mitigated the 
security concerns related to his alcohol use under Criterion J. 
    
2. Mental Condition 
                                         
I also find that the individual has partially mitigated the security concerns arising from his 
mental condition that causes or may cause a significant defect in his judgment or reliability. 
There is no evidence that the individual currently has such a mental condition.  Guideline I, 
¶ 29 (e); Tr. at 116.  The DOE psychiatrist, who last saw the individual more than one year 
before the hearing, noted that although he has no reason to believe that the individual does 
not have episodes of depression or anxiety, it is also possible that the individual may be 
episode-free.  Thus, the DOE psychiatrist recommended that the individual be evaluated 
again for depression and anxiety.  Reviewing the record, it is significant that: (1) the 
individual has a history of stopping his medication when he is consuming alcohol; (2) the 
individual had an inadequate treatment plan in May 2009, and did not present any evidence 
that he later utilized an adequate plan; and (3) the family stress that increased his 
depression and anxiety have continued unabated since the psychiatric evaluation.  Thus, I 
cannot conclude that the individual has fully mitigated the security concerns arising from the 
diagnosis of mental conditions in May 2009.    
 

III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. § 710.8 (h) and (j).  After carefully reviewing the testimonial and documentary 
evidence in a common-sense manner, I find that the individual has not fully mitigated the 
valid security concerns in this matter.   Thus, in view of the criteria and the record before 
me, I cannot find that restoring the individual=s access authorization would not endanger the 
common defense and security and would be consistent with the national interest. 
Accordingly, I find that the individual’s access authorization should not be restored at this 
time. Any party may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 26, 2010 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   May 10, 2010  
 
Case Number:   TSO-0914 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  In the course of a routine reinvestigation regarding his access 
authorization, the individual revealed on his Questionnaire for National Security Positions that he 
had been receiving treatment for a mental health condition since 2004.  Exhibit 7, Section 21.  The 
local security office (LSO) summoned the individual for an interview with a personnel security 
specialist on November 4, 2009.  Exhibit 8 (Transcript of November 4, 2009, Personnel Security 
Interview).  The LSO addressed additional concerns in a second Personnel Security Interview (PSI) 
held about one month later.  Exhibit 9 (Transcript of December 15, 2009, Personnel Security 
Interview).   After this Personnel Security Interview (PSI), the LSO referred the individual to a local 
psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. 
The DOE psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it 
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to the LSO.  Exhibit 5.  Based on this report and the rest of the individual’s personnel security file, 
the LSO determined that derogatory information existed that cast into doubt the individual’s 
eligibility for access authorization. The LSO informed the individual of this determination in a 
Notification Letter that set forth the DOE’s security concerns and the reasons for those concerns. 
Exhibit 1. The Notification Letter also informed the individual that he was entitled to a hearing 
before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility for access 
authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced nine exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist at the hearing. The individual 
introduced three exhibits and presented the testimony of four witnesses, in addition to his own 
testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A.  The Individual’s Mental Health Problems 
 
The following information was obtained from the individual’s PSIs and the DOE psychiatrist’s 
report.  The individual reported that he had been depressed and occasionally manic throughout his 
life, and that these conditions had caused problems in both of his marriages.  Exhibit 9 at 41-46, 49-
56, 61-63, 68.  In 2003, the individual experienced two manic episodes.  By his description, during 
one he was hypersexual and injured himself, and during the other, he went into a rage and became 
verbally violent toward his two-year-old grandniece.  Exhibit 8 at 78-79, 84-93, 94-95, 105; 
Exhibit 9 at 115-17.   Following these events, he sought help from a psychiatrist, who diagnosed him 
with, and treated him for, bipolar disorder.  Exhibit 5 at 4-5.  Since receiving treatment, the 
individual has suffered two episodes of note.  In 2007, he experienced an auditory hallucination 
while at work.  Exhibit 9 at 15-16.  Most recently, in October 2009, he began to experience 
hypomania, which he ascribed to an over-the-counter supplement he had starting taking.  Exhibit 8 at 
22-26.3   
 
On February 3, 2010, the DOE psychiatrist evaluated the individual.  He concluded that the 
individual met the criteria for Bipolar I Disorder, Mixed Episode, as  set forth in the Diagnostic and 
Statistical Manual of the American Psychiatric Association, 4th Edition, Text Revised (DSM-IV-
TR).  He also stated that the individual’s illness causes or may cause a significant defect in judgment 
or reliability. Exhibit 5 at 9-10. 
 
B.  The Individual’s Honesty 
 
During his PSIs in late 2009, the individual admitted that he had failed to disclose one of his 2003 
manic episodes during a 2004 psychiatric evaluation, because he was embarrassed about his 
hypersexuality and ensuing injury.  Exhibit 8 at 106-08; Exhibit 9 at 133-37.  In addition, during his 
November 2009 PSI, he expressed a great deal of concern that details of that 2003 episode might be 
revealed to people who know him.  Exhibit 8 at 109.   

                                                 
3   The Notification Letter, discussed below, is incorrect in that it states that medication, rather than an over-the-
counter supplement, caused this episode. 
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C. The Notification Letter 
 
Much of the information set forth in the preceding section is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. This information 
pertains to paragraphs (h) and (l) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.  Under Criterion H, derogatory information 
that may raise a security concern is defined as “[a]n illness or mental condition which, in the opinion 
of a psychiatrist . . . causes or may cause a significant defect in judgment or reliability.”  10 C.F.R. 
§ 710.8(h).  Criterion L concerns derogatory information that indicates that an individual “[e]ngaged 
in any unusual conduct or is subject to any circumstances which tend to show that the individual is 
not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to 
pressure, coercion, exploitation or duress . . .”  10 C.F.R. § 710.8(l). 
 
As support for the Criterion H concerns, the letter cites the diagnosis of bipolar disorder by both the 
DOE psychiatrist and the individual’s treating psychiatrist.   Exhibit 1.  The letter further cites the 
individual’s history of manic episodes, in particular those that interfered with his marriages and 
those that occurred in 2003, the auditory hallucination in 2007, and the incipient hypomania episode 
in 2009.  Id.  The factual bases for the Criterion L concerns, on the other hand, are the individual’s 
failure to report one of his 2003 manic episodes and his continuing embarrassment about its details.  
Id.  
 
D. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of Criteria H and L, and 
raises significant security concerns.  Mental conditions that impair an individual’s judgment, 
reliability or trustworthiness can raise questions about an individual’s eligibility to hold access 
authorization.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), at 
Guideline I.  Lack of candor or honesty, and particularly failure to provide truthful and candid 
answers during the security clearance process, can raise questions about an individual’s reliability, 
trustworthiness, and ability to protect classified information.  Id. at Guideline E.  In addition, 
concealment of one’s conduct that creates a vulnerability to exploitation, manipulation or duress 
may raise additional security concerns.  Id.  
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
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other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
According to his treating psychiatrist, the individual has struggled with depression, poor sleeping 
habits, and outbursts of anger for much of his adult life.  Transcript of Hearing (Tr.) at 17-18 
(testimony of treating psychiatrist).  These behaviors, though intermittent, caused difficulties in his 
two marriages.  Id. at 114-15 (testimony of individual).  In 2001, after his primary physician 
convinced him to try an anti-depressant medication, with unsuccessful results, the individual sought 
medical care from a psychiatrist (Psychiatrist #1).  Id. at 109.  Under that psychiatrist’s direction, the 
individual tried numerous anti-depressants, in ever-increasing dosages, with short-lived relief at best. 
By 2003, he was following a high-dosage regimen of two powerful anti-depressants, Wellbutrin and 
Parnate.  When he complained to Psychiatrist #1 that he felt terrible, the doctor increased his 
dosages.  The individual then experienced a manic episode, among the symptoms of which was 
hypersexuality.  Id. at 110-11.  In his efforts to satiate his urges, he injured himself seriously enough 
to require medical attention.  Id. at 116.  The manic episode subsided shortly thereafter, but he was 
extremely embarrassed by the incident.  Id. at 118, 126.  Another, less severe episode followed, at 
which time he was in an agitated state, and when his two-year-old grandniece awoke from a nap 
crying, the individual lost his temper and yelled at her.  This episode subsided in less than a minute, 
but he recognized that his reaction to her crying was abnormal.  Id. at 112-13.  He determined that 
Psychiatrist #1 was not helping him, and that the prescribed medications might even be causing his 
problems, and he ended his relationship with Psychiatrist #1.  Id. at 113, 119-20.  He began seeing a 
psychologist for therapy, who believed that his medications were causing these new behaviors, and 
recommended that he find a different psychiatrist (Psychiatrist #2).  Id. at 120.   
 
The individual has been under the coordinated care of the psychologist and Psychiatrist #2 since late 
2003.  Id. at 10 (testimony of Psychiatrist #2), 56 (testimony of psychologist).  Psychiatrist #2 first 
determined that the two manic episodes were indeed the result of treatment with two strong 
medications that should not have been prescribed in tandem, if at all, and should not be considered 
symptoms of a mental illness.  Id. at 12 (testimony of Psychiatrist #2).  After several sessions, during 
which the individual described his history of sleep disturbance, speeding thoughts, edginess and 
irritability in addition to the two manic episodes in 2003, Psychiatrist #2 diagnosed the individual as 
suffering from Bipolar I Disorder, Mixed.  Id. at 17-18; Exhibit 5 at 9.4  He then prescribed a 

                                                 
4   “Mixed” refers to the individual’s emotions during manic episodes or hypomanic states.  (Hypomania is an agitated or 
energetic state that is a considerably milder condition than a manic episode.)  Although many bipolar sufferers enjoy the 
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carefully regulated course of pharmaceutical treatment, minutely adjusted over time as necessary, 
which currently includes an anti-depressant and three mood stabilizers, and an alerting agent and a 
memory enhancer to counteract the side effects of the other drugs.  Id. at 37.  Since he began 
receiving care from the psychologist and Psychiatrist #2, the individual has suffered only one manic 
episode:  in 2007, he heard rock-and-roll music, which he quickly realized was an auditory 
hallucination.  He sought help immediately from Psychiatrist #2, who ascribed the event to his 
having placed the individual on a dosage of a new medication that was too strong for him.   Id. at 19-
21.  In 2009, the individual experimented with an over-the-counter supplement advertised to have 
mild anti-depressant properties, in an effort to eliminate the last vestiges of his depression.  His 
reaction to the supplement was unfortunate; it left him feeling hypomanic.   Id. at 139-40 (testimony 
of individual).  That mishap has convinced him never to attempt to enhance his treatment 
unilaterally in the future.   
 
The individual’s psychologist and Psychiatrist #2 both testified that the individual is an unusual 
bipolar patient in a number of regards.  He understands his condition and, though at first challenged 
his diagnosis, clearly accepts his diagnosis without denial.  Id. at 21 (testimony of Psychiatrist #2).  
He is compliant in his care, faithful to his appointments and to his regimen of prescribed 
medications.  Id. at 48 (testimony of Psychiatrist #2), 69-70 (testimony of psychologist).  He is also a 
keen observer of his mental state:  he is vigilant of his moods and quickly spots problems such as 
sleep disturbance or racing thoughts.  Id. at 46 (testimony of Psychiatrist #2).  Even during his most 
powerful manic episodes, he was aware of his predicament and employed good judgment to resolve 
them.   During his bout of hypersexuality, he did not attempt to engage others in his activity, he 
sought medical attention when he needed it, and he recognized that he needed to question his 
regimen.  Id. at 145 (testimony of individual).  After yelling at his young grandniece, he immediately 
realized his behavior was not normal.   Id. at 118.   Moreover, testimony by colleagues of long 
standing demonstrated that his condition has never caused him any difficulty at work regarding his 
judgment or ability to perform his assigned duties.  Id. at 95, 99 (testimony of administrative 
supervisor); 105, 107 (testimony of team leader).   
 
Testimony by the individual and his psychologist addressed the DOE’s concerns related to his 
honesty and vulnerability to exploitation.  The individual stated that he regarded his episode of 
hypersexuality as a very private matter, as he would any sexual practice.  Id. at 126 (testimony of 
individual).   Although hypersexuality is a behavior commonly associated with manic episodes, the 
psychologist testified that her patients generally are embarrassed about discussing their sexual 
behavior with her, and she has considerable difficulties getting them to relate such information to 
her.  Id. at 60-62 (testimony of psychologist).  In any event, he has discussed the details of that 
episode in therapy as well as with friends.  Id. at 60 (testimony of psychologist), 154 (testimony of 
individual).   Nevertheless, he was and is anxious that the details not be shared with the general 
public.  Id. at 154-55.  For that reason, he did not volunteer information about that episode to a 
psychiatrist who evaluated him for the DOE in 2004.  He testified that the psychiatrist did not 
inquire into the matter, though he clearly knew a great deal about the individual going into the 
evaluation.  Because the psychiatrist did not seek details about the 2003 episode, the individual 
understood that they were not of interest to the psychiatrist and did not feel obliged to provide them. 
 Id. at 124-26. For the same reason, he was “astounded” when a DOE interviewer revealed her 

                                                                                                                                                             
exhilaration of a manic or hypomanic event, the individual does not, as it is accompanied by discomfort and depression.  
Id. at 45 (testimony of Psychiatrist #2), 68 (testimony of psychologist).    
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detailed knowledge about that episode, and he asked her, “You’re not gonna tell anyone, right?”  Id. 
at 154-55.    
 
After hearing all the testimony at the hearing, the DOE psychiatrist expressed his opinion that the 
individual has been properly diagnosed with Bipolar Disorder I, a condition that causes or may cause 
a significant in judgment or reliability.  Id. at 158.  On the basis of the information he had gathered 
at the hearing, however, the DOE psychiatrist modified his earlier conclusion to state that the 
individual’s “judgment and reliability seem to be impacted in only minimal ways by his illness.”  Id. 
at 164-65.   The DOE psychiatrist’s sole concern regarding the individual’s prognosis was that he 
had a limited support system.  Id. at 159.  Now separated from his wife and son, though he sees them 
a few times a week, his work is his primary activity, and his weekly visits with his psychologist and 
online interaction with other bipolar sufferers his primary forms of support.  Id.  On the other hand, 
the DOE psychiatrist listed the many factors that supported his conclusion.  The individual is 
receiving excellent care from the psychologist and Psychiatrist #2.  He will no longer experiment 
with over-the-counter supplements.   He is acutely aware of precursors to hypomanic or manic 
episodes, and seeks help quickly.  He has handled recent stresses very well, including this hearing 
procedure and his recent separation from his wife, and has demonstrated considerable stability in 
both his work life and his private life.   He has suffered only one serious manic episode since he 
began his current form of treatment in 2003.  Finally, despite the interpersonal consequences of his 
illness, it has not affected his judgment or performance on the job.  Id. at 160-63.   In light of the 
testimony the DOE psychiatrist heard, he stated that the individual definitely suffers from Bipolar I 
Disorder, but that, in contrast to most bipolar sufferers, the illness has not affected his judgment or 
reliability significantly.  Id. at 163-64.     
 
The DOE psychiatrist also stated that the likelihood that the individual will experience a full-blown 
manic episode in the future is very low.  In support of this opinion, he pointed out the good care the 
individual is receiving, including the three mood stabilizers,  the fact that the only serious episode 
the individual has suffered in the past seven years was induced by medication, and the individual’s 
self-awareness and ability to handle recent stresses.  Id. at 165-66.   
 
A.  Criterion H:  Bipolar I Disorder 

 
I accept the diagnosis of the individual’s treating psychiatrist and the DOE psychiatrist that the 
individual suffers from Bipolar I Disorder, an illness or mental condition that causes or may cause a 
significant defect in judgment or reliability.  The hearing testimony, however, convinced the DOE 
psychiatrist that the individual’s condition does not in fact cause a significant defect in his judgment 
or reliability, and that it is extremely unlikely that it may cause such a defect in the future.  I have 
considered the bases for the DOE psychiatrist’s revised opinion and find it supported by the record.  
Based on the evidence before me, I have determined that the individual has mitigated the concerns 
raised by his diagnosed illness.    
 
B.  Criterion L:  Honesty and Vulnerability to Duress 
 
Both Criterion L concerns—that the individual was not forthright when he did not disclose the 
details of his hypersexual episode in 2003 during a 2004 psychiatric evaluation, and that he 
expressed his concern at the November 4, 2009, PSI about those details being made public—are 
rooted in the individual’s embarrassment about that episode.  He has acknowledged that 
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embarrassment, and his psychologist has testified that such embarrassment is normal and expected.  
He testified credibly that the psychiatrist evaluating him in 2004 did not probe for details about the 
episode, and that he did not withhold information from him, but rather responded to those questions 
asked of him.  I cannot find that his failure to disclose embarrassing details voluntarily, without 
prompt, constitutes dishonest behavior.  With respect to his concern for his privacy at the 2009 PSI, 
the individual’s testimony has convinced me that his expressed concern does not demonstrate that he 
is “subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the 
best interests of the national security.”  He testified that, although he would “rather not discuss the 
details of my sex life in an open forum,” he had discussed the incident with friends.  Tr. at 154.   In 
addition, his psychologist testified that he had spoken to her in detail about the incident.  Id. at 59.  
Finally, he testified that he would not be subject to blackmail on the basis of his embarrassment:  “I 
distinguish between having . . . the details of my sex life bandied about in public . . . divulging 
atomic secrets” and comprehends a “major difference in the seriousness of those two things.”  Id. at 
130.   I therefore conclude that the individual has mitigated the LSO’s security concern under 
Criterion L.   
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has resolved the DOE’s security 
concerns under Criteria H and L, and therefore has demonstrated that restoring his access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the individual’s security clearance should be restored.  
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  September 13, 2010 
 



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                            October 27, 2010 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  May 12, 2010 
 
Case Number:  TSO-0915 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) to 
possess an access authorization.1  After reviewing the testimony and evidence presented in this 
matter, it is my decision that the Individual should not be granted an access authorization.2   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, if derogatory information has been received regarding an individual 
and a question concerning the individual’s eligibility to hold an access authorization has been 
raised, the individual is given the opportunity to request an administrative review hearing. 
10 C.F.R. § 710.21(b).  At an administrative review hearing, the individual is offered the 
opportunity to offer evidence as to his or her fitness to hold a security clearance. The burden lies 
with the individual to prove that “the grant  . . . of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  See 10 C.F.R. § 710.27(a).  The ultimate decision concerning eligibility is a 
comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 

 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 

 
The Individual is an employee at a DOE facility. The Individual’s employer requested that the 
Individual be granted a security clearance. In May 2008, the Individual completed an Electronic 
Questionnaire for Investigations Processing (EQIP). Exhibit (Ex.) 6. Upon later investigation, the 
Local Security Office (LSO) discovered that the Individual may have mischaracterized the 
circumstances under which he left a prior job. Additionally, the LSO discovered that the 
Individual failed to list all of his arrests in the EQIP.   
 
To resolve the issues raised by the Individual’s apparent falsification regarding the EQIP, the 
LSO conducted a personnel security interview (PSI) with the Individual in February 2009. 
Because the PSI failed to resolve the concerns raised by the derogatory information, the LSO 
sought an administrative review of this matter and issued a notification letter (Notification 
Letter) to the Individual in March 2010. In the Notification Letter, the Individual was informed 
that he had falsified his answers regarding his employment history and his arrest record in the 
EQIP. This information was deemed to constitute derogatory information under 10 C.F.R. 
§ 710.8(f) (Criterion F). 3 
 
A hearing was held in this matter.  At the hearing, DOE did not present any witnesses. The 
Individual testified on his own behalf. The DOE submitted seven exhibits for the record (Exs. 1-
7). The Individual submitted four exhibits (Exs. A-D).  

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
The Individual has a number of arrests for alcohol-related offenses during the period 1981-1996. 
Specifically, the Individual was arrested for Driving Under the Influence (DUI) in 1981 or 1982. 
Ex. 7 at 7-8. Six months after that arrest, the Individual was arrested for another alcohol-related 
traffic offense in another state. Ex. 7 at 8. In 1983, the Individual was arrested in yet another 
state for a similar offense. Ex. 7 at 14. The Individual was arrested for DUI in 1996 in yet 
another state. Ex. 7 at 15. 
 
During the period 2003 to 2007, the Individual was employed as a network administrator by a 
bank. Ex. 6 at 13.  While employed at the bank in 2007, the Individual had purchased a new 
truck. Ex. 7 at 28. One day, while returning to his assigned parking space, he noticed that there 
was a “circular splash” of soda on his new truck.  The Individual immediately suspected that 
another co-worker, whom he disliked, was responsible for the soda placed on his truck. Ex. 7 at 
28. The next morning, the Individual spoke to his supervisor about the incident. His supervisor 
then took the Individual to the bank’s personnel office. Ex. 7 at 29. While at the bank’s personnel 
                                                 
3 Criterion F refers to derogatory information that indicates that an individual “deliberately misrepresented, falsified, 
or omitted significant information from . . .  a Questionnaire for Sensitive (or National Security) Positions, [or]  . . .  
a personnel security interview, . . . made in response to official inquiry on a matter that is relevant to a determination 
regarding eligibility for DOE access authorization.” 10 C.F.R. § 710.8(f).  
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office, the Individual stated words to the effect that “If he [the co-worker] ever does anything 
like that again I’m going to break his arms.” Ex. 7 at 29-30. During the PSI, the Individual 
admitted that he was “very angry” during this incident. Ex. 7 at 30. The next day, upon returning 
to work, the Individual was informed that his employment had been terminated. Ex. 7 at 29. 
 
The Individual later was employed by his current employer, which subsequently requested that 
he be given a security clearance.  As part of the process to determine the Individual’s eligibility 
to hold a security clearance, the Individual completed and submitted an EQIP in May 2008. 4 Ex. 
6. Section 22 of the EQIP asks: 
 

Has any of the following happened to you in the past 7 years: 
 
1. Fired from a job. 
 
. . . . 
 
5. Left a job for other reasons under unfavorable circumstances. 

 
Ex. 6 at 29. The Individual endorsed only item 5, “[L]eft a job for other reasons under 
unfavorable circumstances.” Ex. 6 at 39. Below this response, the Individual identified his 
employment at the bank and stated that he had left his employment because of “Problems with a 
co-worker.” Ex. 6 at 29. Section 23 of the EQIP inquires as to an individual’s police record. The 
Individual answered “yes” to question “d” of this section, which asks the person completing the 
form if he or she has “ever been charged with or convicted of any offense related to alcohol or 
drugs.” Ex. 6 at 30.  Section 23 then asks the person completing the form to list each occurrence 
related to a yes answer in the section. The Individual listed only one alcohol-related offense in 
this section, his 1996 DUI arrest.5 Ex. 6 at 30-31.  
 
Given the discrepancies in the Individual’s EQIP answers and the facts uncovered in the LSO’s 
own investigation concerning the Individual, the LSO conducted a PSI with the Individual. 
When asked about his response to Section 22, concerning the circumstances under which he left 
his employment at the bank, the Individual admitted that he had been fired. Ex. 7 at 32. During 
the PSI, the Individual denied providing a false answer to Section 22 since immediately after the 
incident he decided that he did not want to work at the bank. Ex. 7 at 33. However, the 
Individual also admitted that his answer in Section 22 was an attempt to make the circumstance 
of his leaving the bank “a little better than it was.” Ex. 7 at 33. 
 
At the PSI, the Individual was also asked about his response to Section 23 of the EQIP. During 
the PSI, the Individual admitted making a “conscious decision” not to list his three alcohol-
related arrests that occurred during 1981-1983. Ex. 7 at 25-26.  The Individual stated in the PSI 
that he wanted the opportunity to explain his arrest record verbally in a personal interview. Ex. 7 

                                                 
4 This process also included an Office of Personnel Management (OPM) background investigation. Ex. D. 
 
5 In the EQIP, the Individual mistakenly identified the date of this arrest as occurring in 1995. Ex. 6 at 30. 
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at 26. Consequently, the Individual went on to explain that he believed that if he had listed the 
arrests in the EQIP, “I might not even get as far as . . . getting an interview.” Ex. 7 at 26.  
                                                                                                                                                                                    

IV.   ANALYSIS 
 
Criterion F pertains to false statements or misrepresentations by an individual during the course 
of an official inquiry regarding the individual’s eligibility for access authorization, including 
responses during personnel security interviews or on security questionnaires. Such statements 
raise serious doubts regarding an individual’s honesty, reliability, and trustworthiness. 10 C.F.R.  
§ 710.8(f). The DOE security program is based on trust, and when a security clearance holder 
breaches that trust, it is difficult to determine to what extent that individual can be trusted again 
in the future. See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House) (the Adjudicative Guidelines), Guideline E, ¶ 15; 
see also, e.g., Personnel Security Hearing, Case No. TSO-0727 (2009). 
 
At the hearing, the Individual elaborated on the explanations given during the PSI for the 
inaccurate answers provided in the EQIP.  The Individual’s testimony regarding the 
circumstances under which he left his employment at the bank was somewhat conflicting. While 
admitting that he understood that he was, in fact, fired from the bank, he testified that he was 
going to leave his position the same day he was fired and that he “chose” to accept the firing 
with its accompanying two months of discharge pay rather than to quit and receive no pay. 
Transcript of Hearing (Tr.) at 14-15.   See Ex. B (State Department of Labor Separation Notice 
documenting wages in lieu of notice). The Individual later testified that the fact he received two 
months pay upon leaving indicates that he was separated from his position and not fired. Tr. at 
20-21.  
 
The Individual also testified concerning his failure to report all of his alcohol-related arrests in 
EQIP. The Individual testified his intent in not reporting all of the alcohol-related arrests was to 
gain the opportunity to explain the circumstances leading to his arrests. Tr. at 18. Further, the 
Individual testified that, after completing the EQIP, he inquired if he could make changes to his 
answers in order to correct his inaccurate answers. He went on to testify that he could not 
remember who he spoke to in this regard but that he was told that he was not allowed to change 
his answers. Tr. at 18, 30.  The Individual also testified as to his belief that the personnel security 
specialist conducting the PSI was initially unaware of the other alcohol-related arrests and that in 
his interview he fully disclosed them. Tr. at 32. The Individual testified that his actions in this 
regard confirm his intent to fully disclose his arrests in an interview and that he had no intent to 
deceive the LSO regarding his arrest record. Tr. at 32. The Individual also submitted a copy of 
the OPM background investigation report (Report). Ex. D. The Individual testified that the 
Report reflects the fact that he voluntarily informed an OPM investigator about all of his alcohol-
related traffic offenses. Ex. D at 3; Tr. at 29-30. 
  
After reviewing the evidence and testimony in this matter, I find that the Individual has not 
resolved the Criterion F concerns arising from his failure to provide truthful answers in the 
EQIP. Despite the explanations given in his testimony, the Individual has admitted that he 
realized that he had been fired from his position at the bank. See Ex. 7 at 32; Tr. at 15. Further, 



 

 

-5-

the Individual in the PSI admitted that his answer in the EQIP was a deliberate deception, in his 
words, to make the circumstance of his leaving seem “a little better than it was.” Ex. 7 at 33.6 I 
also find that the Individual’s motivation to accept his termination, in lieu of voluntarily quitting, 
is irrelevant to the issue of his decision to deliberately deceive LSO officials by his answer. The 
Individual’s assertion that he should not be considered “fired” by virtue of having receiving pay 
in lieu of leave is unconvincing. Exhibit B, signed by an official of the bank’s human relations 
department, has a box checked indicating that the Individual had been “discharged.” Boxes in the 
form indicating “Quit” or “Lack of Work” are unchecked. Ex. B at 1.  The Individual’s answer to 
Section 22 of the EQIP is a falsification and none of the evidence before me provides excuse or 
mitigation for his misleading answer in this section.  
 
In his testimony, the Individual stated that his incomplete answer regarding the number of 
alcohol-related arrests was not an error but intentionally designed to obtain a personal interview 
to explain the arrests. Tr. at 36. In essence, the Individual argues that there was no intent to 
deceive LSO with this false answer since he fully intended to disclose the arrests in his interview 
and did so. I must reject the Individual’s analysis of his falsification. Even if I accept the 
Individual’s explanation that he did not intend to provide false information in the grand scheme 
of the investigation, he did provide false information during a segment of that investigation. The 
Individual’s willingness to pick and choose when he will be candid presents a significant security 
concern. The DOE security program is based on trust, and if a security clearance holder or a 
potential security clearance holder breaches that trust, it is difficult to determine to what extent 
the individual can be trusted again in the future. See e.g., Personnel Security Hearing, Case No. 
VSO-0442 (August 6, 2001). In sum, I find that there is no mitigation regarding the Individual’s 
falsification of his answer to the question in Section 23. 
 
The Individual has also presented a psychological evaluation that was conducted during his 
investigation. Ex. C.  The Psychologist who examined the Individual found no evidence of a 
current substance abuse problem or any other pathology that would impair his judgment. Ex. C at 
4-5. While this report is encouraging, it does not provide mitigation for the falsifications 
described above. The absence of a diagnosable pathology that would impair judgment does not 
indicate anything about an individual’s normal level of judgment. As shown above, the 
Individual’s poor judgment in not being candid in the EQIP raises serious questions about that 
judgment. This is especially so since the EQIP certification form contains the following 
certification printed above the Individual’s signature “I understand that a knowing and willful 
false statement on this form can be punished by a fine or imprisonment or both.” Ex. 6 at 1. 
 
Given the evidence presented before me, the recent nature of the falsifications, the element of 
intentionality that was present in these falsifications, and the lack of other mitigating factors, I 
must conclude that the Criterion F security concerns raised by the Individual’s false answers in 
the EQIP have not been resolved. 
 
 
 

                                                 
6 The Individual did not mention his desire to voluntarily leave his position at the bank in his interview with the 
OPM investigator.  
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V. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion F related to the Individual’s  
false answers submitted with the EQIP have not been resolved. I cannot conclude that granting 
the Individual an access authorization “would not endanger the common defense and security 
and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  Consequently, 
the Individual should not be granted an access authorization.  The parties may seek review of this 
Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: October 27, 2010 
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1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

2/ Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject

to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes

reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the

individual to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

August 27, 2010

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 20, 2010

Case Number: TSO-0916

This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  During a background investigation, the local DOE security office

(LSO) discovered some derogatory information that created a security concern.  The LSO asked the

individual to participate in a personnel security interview (PSI) on January 20, 2010, in order to

resolve the security concern.  The PSI did not resolve the security concern. 

On March 23, 2010, the LSO sent a letter (Notification Letter) advising the individual that it

possessed reliable information that created a substantial doubt regarding his eligibility to hold an

access authorization.  In an attachment to the Notification Letter, the LSO explained that the

derogatory information fell within the purview of one potentially disqualifying criterion set forth in

 the security regulations at 10 C.F.R. § 710.8, subsection (l) (hereinafter referred to as Criterion L).

2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
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OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented the testimony of five witnesses - two managers, his nephew, his brother-in-law

and his wife.  He also testified on his own behalf.  The DOE counsel did not present any witnesses.

The DOE counsel and the individual submitted a number of written exhibits prior to and after the

hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one potentially disqualifying criterion as a basis for denying the

individual’s security clearance, Criterion L.  To support its reliance on Criterion L in this case, the

LSO alleges that during a PSI conducted on January 20, 2010, the individual admitted that he failed

to request an extension for or file his federal and state income taxes for the 2002 through 2008 tax

years.  The individual’s conduct might render him vulnerable to blackmail, exploitation, and duress

and  calls into question his judgment, reliability, and trustworthiness as well as his ability to protect

classified information. See Guideline E of the Revised Adjudicative Guidelines for Determining
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Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to the

President for National Security Affairs, The White House.

IV.  Findings of Fact

The individual is an applicant for a DOE access authorization.  A background investigation prompted

DOE to conduct a PSI in January 2010.  During the PSI, the individual admitted that he failed to file

his federal and state income taxes from 2002 to 2008.  See DOE Exh. 3.  He further admitted that

he failed to file extensions for those tax years.  Id.  In addition, the individual admitted that he has

a tax lien on his property from the state for his failure to pay his state taxes from 2002 to 2008.  Id.

During this interview, the individual also admitted that the reason he has not filed his federal and

state taxes was that he felt overwhelmed by what he owed to the Internal Revenue Service (IRS) and

the state.  Id.  He estimated that he owes $25,000 in federal and state taxes, but has made no

arrangements or payments to settle this debt.  Id.  He further acknowledged that the state placed a

lien against him in 2008 for $19,520 for non-filing and non-payment of his 2002 to 2008 state

income taxes.  Id.  Despite this, the individual has not taken any action to file the taxes or to pay the

debt.    

In 2005, the individual contacted a tax preparation company to assist him in filing his 2003 to 2005

federal and state taxes.  According to the individual, the tax company charged him $10,000 to help

him to negotiate with the IRS and the state.  The tax company prepared his returns incorrectly and

neither he nor the company filed the taxes.  See DOE Exhibit 12.  In 2006, the individual stated that

the tax company informed him that they were waiting on information from the IRS to file his taxes

but they did not file for the 2005 tax year either.  Id.  In 2007, the individual stated that because he

had not made a final payment to the tax company, they did not file his taxes.  Id.  He stated that he

did not have the money to pay the taxes and penalties and again chose not to file, pay his taxes or

file for an extension.  Id.  Finally, in 2008, the individual attempted to file his federal and state taxes,

but because he was in arrears for the previous tax years he stated that he was unable to file his 2008

taxes.  Id.  He stated that the tax company assured him that they had all of his tax paperwork.

However, he stated that some of his paperwork was lost over the years.  Again, he did not file or pay

his taxes for 2008.  Id.  The individual acknowledged that he “got in over his head” and should have

contacted someone sooner to assist him with filing and paying his taxes.  Id.      

V. Hearing Officer Evaluation of the Evidence

The key issue under Criterion L is whether the individual has brought forward sufficient evidence

to mitigate the security concerns regarding his judgment and reliability, as well as his vulnerability

to blackmail, exploitation and duress.

During the hearing, the individual acknowledged his bad judgment in not filing his taxes for seven

years.  He stated that there has been a series of events that occurred over the years that contributed

to his delinquency.  He testified that he owns four homes and has been saddled with three mortgages

in the past.  In 2003, his wife stopped working and he was concerned about their finances with the

lost of her income.  Transcript of Hearing (Tr.) at 45.  Between 2002 and 2003, he stated that he

withdrew retirement money from his account to help with finances, but did not file his taxes because

he knew that he would have a substantial tax liability.  Id. at 46-47.  He further testified that when
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3/ The individual’s total federal income tax liability is $44,000. 

4/ The individual presented evidence that they have met their monthly obligations of their mortgage

modification agreement.  Indiv. Exh. A.

5/ The individual also presented the testimony of his wife, his nephew, his brother-in-law and two

managers.  His wife, who has been married to the individual for 16 years, stated that while they were

overwhelmed in the past, she and the individual are in a better financial position now.  Id. at 36.  She testified

that all of their tax returns have been filed and that she and her husband never intentionally sought to avoid

their tax obligations.  Id. at 38.  Both the individual’s nephew and brother-in-law testified that the individual

is a honest and trustworthy individual.  Id. at 103-108.  His brother-in-law testified that he previously loaned

the individual $9,000 and the individual responsibly repaid the loan.  Id. at 112-116.  Finally, the individual’s

managers both testified that the individual is a good employee, who is also dependable, honest and

trustworthy.  Id. at 87-89, 95-97.   

his father passed away in 2006, he had to use his inheritance money on one of his properties that was

near foreclosure.  Id. at 47.  The individual testified that he and his wife engaged the services of a

tax preparation company to prepare his taxes and to negotiate a settlement with the IRS.  Indiv. Exh.

L  According to the individual, he paid the company nearly $10,000 and received poor service in

return, including various data errors made by the company.  Indiv. Exh. M.  

During the hearing, the individual testified and provided documentary evidence that he has filed his

taxes for 2002 through 2009 tax years and that he is now current with all of his tax filings with the

IRS as well as the state.  Tr. at 133, Indiv. Exh. F.  The individual also testified that he has

negotiated, with the help of a tax preparation company, an Offer of Settlement and Compromise of

$9,600  3/ and has initiated installment payments to the IRS.  Indiv. Exh. G and U.  The individual

also presented evidence that he has installment agreements in place with the state to resolve his tax

debt.  Indiv. Exh. R and S.  However, as of the date of the hearing, the Offer of Settlement and

Compromise had not yet been accepted by the IRS.  The individual testified that if the Offer of

Settlement and Compromise is not accepted, he would conceivably be able to pay a negotiated

amount because of his stream-lined budget; he may also exercise the option of selling one of his

homes. Tr. at 144.  The individual testified that his attorney believes that the offer represents a fair,

negotiated offer and believes the IRS will accept it.  In addition, the individual testified and

submitted documentary evidence that he is current on all other debt, including the two mortgages he

currently possesses.  4/  Id. at 52, Indiv. Exh. D-Summary of Monthly Income and Expenses.

Finally, the individual testified that he has no credit cards or other lines of credit.  He further stated

that he has never gambled or otherwise been irresponsible with his finances.  5/

After considering all of the evidence before me, I find that the individual has not mitigated the

security concerns arising from his failure to file his taxes for seven years.  Although the individual

has initiated a good-faith effort to address his tax obligations and to become current on his debt, the

individual’s behavior with respect to his tax obligations is both recent and frequent, spanning seven

years.  He failed to file his federal and state taxes beginning in 2002, but did not seek assistance until

three years later and did not begin to meet his tax obligations until another four years later.  While

he testified that his failure to file his taxes was exacerbated by being overwhelmed and by the lack

of responsiveness and the errors made by the tax preparation company, this does not exonerate the

individual from his duty to file his taxes.  The fact that the individual did not take the time to file

extensions for seven years demonstrates a disregard for the law.  Although the individual credibly

testified that he fully understands his duty to file and acknowledges his poor judgment, I believe his
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recent good-faith efforts to resolve his tax obligations and liability have not yet withstood the test

of time.  Furthermore, the conditions that resulted in the individual’s failure to file were not beyond

the individual’s control.  He clearly did not act responsibly under the circumstances.  Moreover, the

individual has not resolved his tax liability.  As of the date of the hearing, the individual’s Offer of

Settlement and Compromise had not yet been accepted by the IRS.  Although the individual testified

that he has a contingency plan in place to pay the approximate $44,000 in tax liability, it still remains

unclear as to how the liability will be resolved.  I commend the individual for taking the necessary

steps to resolve his tax obligations.  Nevertheless, in the short time since he has sought to resolve

his obligations and in light of the number of years that have elapsed without filing his taxes, the

individual has not allayed the security concerns under Criterion L.  After considering the “whole

person,” I am not convinced at this time that the DOE can rely on the individual’s ability to make

sound judgment calls regarding the safeguarding of classified information.  See Adjudicative

Guidelines at (2)a.  I therefore find that the individual has not sufficiently mitigated the LSO’s

concerns under Criterion L.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion L.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

not brought forth convincing evidence to mitigate the security concerns associated with Criterion L.

I cannot find that granting the individual’s access authorization would not endanger the common

defense and security and would be consistent with the national interest.  Accordingly, I find that the

individual’s access authorization should not be granted.  The individual may seek review of this

Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date:     August 27, 2010     



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   May 20, 2010 
 
Case Number:   TSO-0917 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed by a DOE contractor in a position that requires her to 
maintain a DOE access authorization.  See Ex. 12 at 1.  She was granted an access 
authorization in 1977.  Id. at 2. 
 
In November 2009, the individual was arrested for Driving While Intoxicated (DWI).  Id. 
at 3.  The arrest prompted the Local Security Office (LSO) to call the individual into a 
personnel security interview (PSI), which was held in December 2009.  Id.  At the PSI, 
the individual described an extensive drinking history.  See Ex. 5.  As a result of the 
individual’s drinking history, the LSO referred her to a DOE-consultant psychiatrist.   
Ex. 12 at 3. 
 
In February 2010, the DOE-consultant psychiatrist diagnosed the individual with Alcohol 
Abuse.  Ex. 3 at 10-11; see also AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND 

STATISTICAL MANUAL OF MENTAL DISORDERS 197-99, 212-214 (4th ed., text. rev., 2000) 
[DSM-IV-TR] (stating the criteria for Alcohol Abuse).  In April 2010, the LSO issued the 
individual a Notification Letter advising her that it possessed reliable information that 
created a substantial doubt about her eligibility to hold an access authorization.  In an 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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attachment, the LSO explained that the derogatory information falls within the purview 
of three potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. 
§ 710.8; subsection (j) (Criterion J), subsection (h) (Criterion H), and subsection (l) 
(Criterion L).2 
 
After the individual received the Notification Letter, she invoked her right to an 
administrative review hearing under the Part 710 regulations.  On May 21, 2010, the 
Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual represented herself.  The individual testified 
and called the following witnesses: her AA sponsor, both of her daughters, four  
co-workers, and her therapist.  The DOE called the DOE-consultant psychiatrist.  Each 
side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO cited the following allegations to support its Criterion J and Criterion H security 
concerns: 
 

 In October 2006, the individual was arrested for DWI and Failure to Keep in 
Lane; 

 
 In an April 2007 PSI, the individual stated that she would not drink and drive 

again.  Yet, in November 2009, she was arrested for DWI and Failure to Maintain 
Traffic Lane; 
 

 In a December 2009 PSI, she stated that to calm her anxiety, she drank nearly an 
entire bottle of wine.  She drank most of it after taking muscle relaxants; and 

 
 In February 2010, a DOE-consultant psychiatrist diagnosed the individual with 

Alcohol Abuse, without adequate evidence of rehabilitation and reformation. 
 
Ex 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J and mental health under Criterion H.  
Excessive alcohol consumption raises a security concern because it can lead to 
questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness.  See Guideline G, STEPHEN J. 

                                                 
2  Criterion J relates to information that a person has “[b]een or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion H relates to information that a person has “[a]n illness 
or mental condition which, the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause, a significant defect in judgment or reliability.”  Id. at § 710.8(h).  Criterion L includes “unusual 
conduct” and “circumstances which tend to show that the individual is not honest, reliable, or trustworthy; 
or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, 
or duress which may cause the individual to act contrary to the best interests of the national security.”  Id. 
at § 710.8(l).  
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HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY 

FOR ACCESS TO CLASSIFIED INFORMATION (2005) 11, available at 
http://www.fas.org/sgp/isoo/guidelines.pdf [ADJUDICATIVE GUIDELINES].  A mental 
illness such as an alcohol disorder can cause a significant defect in a person’s 
psychological, social, and occupational functioning which, in turn, can raise security 
concerns about possible defects in a person’s judgment, reliability, or stability.  See 
Guideline I, id. at 13.   
 
The LSO cited the following allegations to support its Criterion L security concern: 
 

 In October 2006, the individual was arrested for DWI and Failure to Keep in 
Lane; and 

 
 In November 2009, the individual was arrested for DWI and Failure to Maintain 

Traffic Lane. 
 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s conduct under Criterion L.  Criminal activity creates doubt about a 
person’s judgment, reliability, and trustworthiness because it calls into question a 
person’s ability or willingness to comply with laws, rules, and regulations.  See Guideline 
J, ADJUDICATIVE GUIDELINES at 14. 
 

III. Findings of Fact 
 
The individual testified extensively about her alcohol consumption and recovery 
activities.  Her witnesses corroborated her testimony. 
 
The individual began drinking in the early to mid-1970’s.  Tr. at 150.  Her drinking 
increased after her 2004 divorce.  Id. at 52, 155-56.  By 2009, she was intoxicated twice a 
month.  Id. at 51, 97, 188.  She drank to self-medicate her anxiety and unresolved grief.  
Id. at 25, 52, 58, 86, 156-57, 169, 196, 207-08, 210, 218. 
 
After her November 2009 arrest, the individual realized that she needed to reduce her 
drinking.  Id. at 160.  (In retrospect, she saw that drinking had become a problem as early 
as her 2006 arrest.  Id. at 196.)  She has abstained from alcohol since January 17, 2010.  
Id. at 22, 61, 93, 160.   
 
The individual participated in a 50-hour clinical intervention program that ran from 
February 9, 2010, through March 17, 2010.  Id. at 165, 200.  Twice a week, she had four-
hour group sessions, and once a week she had a two-hour individual session with a 
counselor.  The program focused on denial, defense mechanisms, relapse, and the effects 
of drinking.  Id. at 200.  In March 2010, she received four sessions of counseling from a 
therapist.  Id. at 175-76, 216.  Their sessions focused on treating her anxiety.  Id. at 174, 
209-10. 
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On February 23, 2010, the individual attended her first Alcoholics Anonymous (AA) 
meeting.  Id. at 164-65.  She found a sponsor and attended 108 hours of meetings.  Id. at 
12, 201.  AA helped her confront her denial and identify why she drinks.  Id. at 193, 196.  
She enjoys working the steps and found freedom in addressing the issues that contributed 
to her drinking.  Id. at 70, 184, 194-95.  She now has the tools to handle those issues.  Id. 
at 36, 56, 103, 209, 211, 217.  But she intends to continue to work the steps, as needed.  
Id. at 123, 179, 184, 195. 
 
The individual’s treatment has led to spiritual and personal growth.  Id. at 20.  She is very 
honest and open about issues in her life.  Id. at 33, 125, 139.  She no longer denies having 
a problem with alcohol.  Id. at 20, 40, 42-43, 207.  (She realizes that when she saw the 
DOE-consultant psychiatrist, she did not understand the extent of the problem because 
she was in denial.  Id. at 149, 156.)  Nor does she have cravings.  Id. at 28, 59, 181,  
187-88.  Now she is relaxed, with increased self-confidence and happiness.  Id. at 25, 71, 
121, 142.  She has made a conscious effort to replace drinking with healthy activities, 
such as exercise, reading, attending AA, and spending time with family.  Id. at 62, 114, 
145, 199.  She has a better relationship with her daughters.  Id. at 56.   
 
For support, every day the individual calls her sponsor and three other women in AA.  Id. 
at 16, 22, 184.  She also relies on her family.  Id. at 22.  And she openly discusses her 
recovery with her co-workers.  Id. at 122. 
 

IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
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is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

V. Analysis 
 
A. Criterion J and Criterion H3 
 
The DOE based its Criterion J and Criterion H security concerns on the diagnosis of 
Alcohol Abuse4 that the DOE-consultant psychiatrist gave the individual.  Ex. 1; Ex. 3 at 
10-11. 
 
 1. Diagnosis of Alcohol Abuse 
 

                                                 
3 I address the LSO’s Criterion J and Criterion H security concerns together because (i) in its Notification 
Letter, the LSO addressed them together; and (ii) the Criterion H security concern stems from the Criterion 
J security concern. 
 
4 The DSM-IV-TR defines Substance Abuse as: 
 
A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as 

manifested by one (or more) of the following, occurring within a 12-month period: 
 

1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, 
or home;  

 
2) recurrent substance use in situations in which it is physically hazardous;  

 
3) recurrent substance-related legal problems; 

 
4) continued substance use despite having persistent or recurrent social or inter-personal 

problems caused or exacerbated by the effects of the substance; and 
 
B. The symptoms have never met the criteria for Substance Dependence for this class of substance. 
 
DSM-IV-TR at 199. 
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In his report, the DOE-consultant psychiatrist diagnosed the individual with Alcohol 
Abuse because (i) she continued to drink in physically hazardous situations; i.e., driving 
under the influence; and (ii) she continued to drink, despite having persistent or recurrent 
social or interpersonal problems caused or exacerbated by the effects of alcohol.  Ex. 3 at 
10-11. 
 
The individual did not dispute the diagnosis.  Tr. at 8.  Therefore, I will focus on whether 
the individual has presented adequate evidence of rehabilitation and reformation from her 
Alcohol Abuse. 
 

2. Rehabilitation and Reformation 
 
The DOE does not have a set policy on what constitutes rehabilitation and reformation 
from an alcohol diagnosis.  The Hearing Officer makes a case-by-case determination 
based on the evidence. 
 
Guideline G of the Adjudicative Guidelines states that an individual may mitigate an 
alcohol-related security concern by showing one or more of the following conditions: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur and does not cast 
doubt on the individual’s reliability, trustworthiness, or good judgment;  

 
(b) the individual acknowledges his or her alcoholism . . . provides evidence of 

actions taken to overcome this problem, and has established a pattern of 
abstinence . . .; 

 
(c) the individual is a current employee who is participating in a counseling or 

treatment program, has no history of previous treatment or relapse, and is 
making satisfactory progress; [or] 

 
(d) the individual has successfully completed inpatient or outpatient counseling or 

rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of . . . abstinence in accordance with treatment 
recommendations, such as participation in [AA] or a similar organization and 
has received a favorable prognosis by a duly qualified medical professional or 
a licensed social worker who is a staff member of a recognized alcohol 
treatment program. 

 
ADJUDICATIVE GUIDELINES at 11. 
 
I find that the individual has mitigated the allegations supporting the LSO’s Criterion J 
and Criterion H security concerns because she has presented evidence consistent with the 
above conditions. 
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She accepted her problem and sought help through an alcohol treatment program and 
through exemplary participation in AA.  As she abstained from alcohol, she shed her 
denial and gained an impressive insight into her Alcohol Abuse.  Through therapy, she 
learned the tools to address the anxiety and grief that contributed to her drinking.  Now 
she enjoys emotional tranquility and increased self-esteem.  Her family, her co-workers, 
and AA participants provide an adequate support system.  The DOE-consultant 
psychiatrist cited all of the foregoing as favorable evidence.  Based on this evidence, he 
testified that she has presented adequate evidence of rehabilitation and reformation from 
her Alcohol Abuse and faces a low risk of relapse.  Tr. at 227, 228-29, 231-32. 
 
Because the individual has mitigated the allegations supporting the LSO’s Criterion J and 
Criterion H security concerns, I find that she has resolved those security concerns. 
 
B. Criterion L 
 
The LSO’s Criterion L security concern stemmed from the individual’s two alcohol-
related arrests.  Since the arrests, the individual has shown adequate evidence of 
rehabilitation and reformation from the alcohol disorder that contributed to her arrests.  
Further, she has no other record of criminal activity.  Therefore, I find that the individual 
has mitigated these allegations.   
 
Because the individual has mitigated the allegations supporting the LSO’s Criterion L 
security concern, I find that she has resolved the security concern. 
 

VI. Conclusion 
 
Because the individual has resolved the Criterion J, Criterion H, and Criterion L security 
concerns, I find that she has demonstrated that restoring her access authorization would 
not endanger the common defense and would be clearly consistent with the national 
interest.  Therefore, I find that the DOE should restore her access authorization. 
 
The DOE may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 19, 2010 



*  The original of this document contains information which is subject to withholding from 
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DECISION AND ORDER 

 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  May 20, 2010 
   
Case Number:  TSO-0918 

 
This Decision concerns the eligibility of XXXXXXX(hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization should be restored.    
       

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor.  In December 
2009, the individual was arrested for driving under the influence.  He reported the arrest to 
the local security office (LSO), and the LSO conducted a personnel security interview (PSI) 
with the individual in January 2010.  The PSI did not resolve the security concerns 
surrounding his alcohol use, and the individual agreed to participate in an evaluation 
conducted by a DOE consultant-psychologist (DOE psychologist).  The DOE psychologist 
opined that the individual used alcohol habitually to excess and that this was an illness or 
mental condition which causes or may cause a significant defect in his judgment or 
reliability.   
 
The LSO suspended his access authorization (security clearance) and then informed the 
individual how to proceed to resolve the derogatory information that had created a doubt 
regarding his eligibility for access authorization.  Notification Letter (April 12, 2010).  The 
Notification Letter stated that the derogatory information regarding the individual falls within 
the purview of 10 C.F.R. § 710.8 (h) and (j) (Criteria H and J).  
 
The LSO invokes Criterion J when an individual has been or is a user of alcohol habitually 
to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as 
suffering from alcohol abuse or dependence.  In this case, the DOE psychologist evaluated 
the individual in February 2010, and concluded that he had been a user of alcohol 
habitually to excess, and that he did not present adequate evidence of rehabilitation or 
reformation.  10 C.F.R. § 710.8 (j).     
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The LSO invoked Criterion H based on the opinion of the DOE psychologist that the 
individual suffers from an illness or mental condition that causes or may cause a significant 
defect in his judgment or reliability.1  The DOE psychologist concluded that the individual’s 
habitual use of alcohol to excess was an illness or mental condition that causes or may 
cause a significant defect in his judgment or reliability.  10 C.F.R. §710.8 (h).  
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the individual, who was 
not represented by counsel, testified on his own behalf and called three colleagues and a 
friend as witnesses.  DOE counsel called the DOE psychologist as a witness.  The 
transcript taken at the hearing shall be hereinafter cited as ATr.@  Various documents that 
were submitted by the parties during this proceeding constitute exhibits to the hearing 
transcript and shall be cited as AEx.@  DOE exhibits are numbered, and the individual’s 
exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
                                                 
1 Criterion H concerns information in the possession of the agency that the individual has an illness or mental condition of 
a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause a significant defect 
in judgment or reliability.  10 C.F.R. § 710.8 (h). 
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other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should be restored because I conclude that such a restoration would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 

A. Findings of Fact 
 

The individual first consumed alcohol as a senior in high school, and he became intoxicated 
two or three times.  Ex. 5 (PSI) at 37.  He attended college from 1998 to 1999, and during 
that time he consumed two to three beers twice a week.  Id. at 40.  From 1999 to 2001, his 
alcohol consumption stayed approximately the same and he drank to the point of 
intoxication once or twice a week.  Id. at 46.  In 2001, his consumption increased because 
he moved in with a roommate who drank alcohol more often.  Id. at 52.  In April 2003, he 
moved in with his then fiancée who was pregnant with his child. Id. at 57.  Because he 
spent more of his free time with her, his alcohol consumption dropped to five beers every 
two weeks, and he was intoxicated once a month.  His son was born in August 2003, and in 
2004 he began working for a DOE contractor.  Id. at 59, 62, 89.  He divorced his wife in 
2005, and began to consume alcohol three or four nights a week until April 2006.  Id. at 63, 
69.  DOE granted his clearance in 2006.  Id. at 59.   
 
From April 2006 to February 2007, he was intoxicated once a month, but he also abstained 
from alcohol during the summers when his son visited him.  Id. at 74-75.  He would drink 
three or four beers in five hours.  Id. at 75.  Between 2005 and 2009, he went to work twice 
with a hangover and he drove twice while intoxicated between 2007 and 2009.  
 
On December 4, 2009, he had three beers with a friend after work while shooting pool.   Id. 
at 8.   He then went to a casino where he met his ex-fiancée and some friends, and at the 
casino he consumed a mixed drink.2  When he left the casino, he rode with his friends to a 
house party and consumed three beers and two shots.  Ex. 9; PSI at 8-18.  He returned to 
the casino to get his car and while leaving the casino, he ran into a curb.  PSI at 9.  A police 
officer observed the accident and stopped him.  The officer smelled alcohol and arrested 
him and charged him with aggravated driving under the influence (DUI) and careless 
driving.  Id. at 8.  His blood alcohol level was .216, over the legal limit of that jurisdiction.  
Ex. 9 at 4.   
 
The individual reported the arrest to the LSO.  The court gave the individual a suspended 
jail sentence and ordered him to pay a fine, attend DWI school, and attend Alcoholics 
Anonymous (AA) meetings.  Ex. 9.  He began the court-ordered treatment in January 2010. 
Ex. A.  The LSO conducted a PSI with the individual in January 2010 in order to resolve the 
security concerns surrounding his use of alcohol.  The PSI did not resolve the concerns, 
and the individual agreed to a psychological evaluation.  PSI at 5.  In February 2010, a 
DOE psychologist evaluated the individual and concluded that the individual had used 
alcohol habitually to excess and did not present adequate evidence of rehabilitation or 
reformation. The DOE psychologist also opined that this is a condition which causes or may 

                                                 
2 The individual and his fiancée had ended their relationship earlier that week. 
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cause a significant defect in his judgment or reliability.  Ex. 3 (Report) at 10. The DOE 
psychologist recommended that the individual stop drinking immediately, abstain from the 
use of alcohol for one year, enter a treatment program, and submit to random alcohol tests. 
Id.  The individual completed three months of AA meetings and three months of the local 
court-ordered treatment program in March 2010.  Ex. A.   
 

B. DOE=s Security Concern 
 
Criterion H states that derogatory information includes information that the individual has an 
illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes, or may cause, a significant defect in judgment or reliability.  
10 C.F.R. § 710.8 (h). The use of alcohol habitually to excess is not a psychiatric diagnosis 
and does not rise to the level of an “illness or mental condition” under Criterion H.  
Therefore, I find that this criterion was not properly invoked.  Nonetheless, the habitual use 
of alcohol to excess is a security concern under Criterion J because it can lead to the 
exercise of questionable judgment.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information, Assistant to the President for National 
Security Affairs (December 29, 2005) (Guidelines), Guideline G, ¶ 21.  A DOE psychologist 
opined that the individual was using alcohol habitually to excess and, therefore, the charge 
under Criterion J is valid.   
 

C.  Hearing Testimony 
 

1. Character Witnesses  
 
Three of the individual’s colleagues testified.  All considered him a good, hard-working 
employee who displayed no signs of an alcohol problem.  Tr. at 14-22, 24-36, 38-60.  The 
mother of the individual’s current girlfriend also testified.  Id. at 62-88.  She described the 
individual as very reliable and hard working.  All of the witnesses testified that they have not 
seen the individual drink alcohol since the night of his arrest in December 2009. 
 
      2. The Individual 

 
The individual testified that he joined AA in January 2010, but did not attend over the 
summer because he had custody of his young son during that time.  Id. at 90. He has not 
consumed alcohol since the night of his arrest in December 2009.  He had ten sessions 
with his Employee Assistance Program (EAP) counselor on alcohol education.  Id. at 90.  
He has identified and intends to enroll in a local alcohol treatment program, and does not 
intend to drink alcohol in the future.  Id. at 94.  He described the strong support system of 
his family and his religion.  Id. at 113.  He had been sober for eight months at the time of 
the hearing.   Id. at 114.  After the 90 days of treatment that was prescribed by the local 
alcohol treatment facility, he began to attend AA weekly.  He is very active in his faith 
community and many of those activities proscribe the use of alcohol. Id. at 33. 
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3.  DOE Psychologist 
 
The DOE psychologist was present during the entire hearing and testified at the end of the 
hearing.  Tr. at 133.  He reviewed the recommendations from his report.  First, the 
psychologist stated that the individual did not have “a history of effective self-regulation” of 
his drinking—sometimes he drank too much, and sometimes he did not.  Nonetheless, the 
DOE psychologist found many factors in the individual’s favor.  For instance, he concluded 
that the individual had a very limited history of pretreatment substance abuse, understands 
the risk of excessive use of alcohol, has identified with sobriety, avoids people who drink 
and is in a supportive community. Id. at 134.  The psychologist explained that usually an 
individual who is not currently in treatment must show two years of abstinence in order to 
demonstrate reformation.  However, because the individual is actively engaged in his faith 
community and in a supportive environment, he concluded that one year of abstinence 
would be adequate evidence of reformation.  Id. at 135.  Although he opined that there is 
not yet adequate evidence to stop the random drug tests, the psychologist nonetheless 
considered the individual to be “well along the path to one year [of abstinence],” and 
concluded that the individual currently has a very low risk of relapse.  Id. at 136, 139.  
 

D. Mitigation of Security Concerns 
 
In February 2010, the DOE psychologist opined that the individual is a user of alcohol 
habitually to excess under Criterion J.  At that time, the DOE psychologist found no 
evidence of rehabilitation or reformation because the individual had been abstinent for only 
two months.  However, by the time of the hearing, the individual had completed his court –
ordered treatment program, attended AA, successfully completed eight sessions of the 
EAP alcohol education program, had 52 negative random alcohol tests, and was at a very 
low risk of relapse according to the DOE psychologist.  Ex. B (Letter from EAP Counselor) 
(August 25, 2010); Tr. at 139.3  Despite the positive factors above, the DOE psychologist 
testified that the individual needed to complete one year of abstinence to demonstrate 
reformation.     
 
Notwithstanding the conclusion of the DOE psychologist, a close examination of the record 
reveals several factors that persuade me to conclude that the individual has mitigated the 
security concerns relating to his excessive use of alcohol.  First, the DOE psychologist did 
not diagnose the individual as suffering from alcohol abuse, alcohol dependence, or any 
other diagnosable mental illness.  Second, other than the 2009 DUI, the individual has no 
history of alcohol-related legal offenses.  Third, the individual has acknowledged his 
problem and provided evidence of actions that he has taken to overcome this problem. 
These actions include attending AA and successful completion of both an outpatient 
treatment program and the EAP alcohol program.  Fourth, he has established a pattern of 
abstinence corroborated by witness testimony and negative random alcohol tests.  
Guideline G, 23 (b).  Further, the individual has no history of previous treatment and 

                                                 
3 The EAP counselor submitted a letter after the hearing and concluded: (1) that the individual has reformed his 
behavior; and (2) that his more than eight months of sobriety is sufficient to demonstrate reformation “especially in 
light of the positive things [the individual] has going for him.”  Ex. B. 
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relapse.  Id. at 23 (c).  It is also significant that the DOE psychologist concluded that the 
individual had a “very limited history of pretreatment substance abuse.”  Tr. at 133.4    
 
We have found in the past that an individual may demonstrate adequate evidence of 
reformation with less than one year of abstinence.  See, e.g. Personnel Security Hearing, 
TSO-0901 (2010) (individual who used alcohol habitually to excess for six years provided 
adequate evidence of reformation with six months of abstinence and conclusion by mental 
health professionals that he had a low probability of relapse); Personnel Security Hearing, 
TSO-0856 ( 2010) ( individual diagnosed with alcohol abuse  provided adequate evidence 
of reformation with nine months of abstinence and no evidence to suggest individual would 
not achieve one full year of abstinence).  In this case, there is no evidence to suggest that 
the individual will not complete one year of abstinence and the mental health professionals 
have agreed that the individual has a low risk of relapse.  Therefore, after a review of the 
entire record, I conclude that the individual has mitigated the security concerns related to 
his excessive use of alcohol under Criterion J. 
    
 

III. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8 (j).   
After carefully reviewing the testimonial and documentary evidence in a common-sense 
manner, I find that the individual has mitigated the valid security concerns in this matter.  
Thus, in view of the criteria and the record before me, I find that restoring the individual=s 
access authorization would not endanger the common defense and security and would be 
consistent with the national interest. Accordingly, I find that the individual’s access 
authorization should be restored at this time. Any party may seek review of this Decision by 
an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 30, 2010 
 
 

 
 

 
 
 
 

                                                 
4  I also note that the individual attributed his heavy drinking the night of his arrest to a one-time occurrence, the 
recent breakup with his fiancée.  Tr. at 81-83.                                       
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   May 26, 2010 
 
Case Number:   TSO-0919 
 
 
 
This Decision concerns the eligibility of XXXX X. XXX (hereinafter referred to as “the 
Individual”) to obtain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that a security clearance should not be granted. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning her eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had deliberately misrepresented or omitted required information 
during the DOE security clearance process, engaged in unusual conduct which brought her 
honesty, trustworthiness, and reliability into question, and been diagnosed by a psychiatrist as 
suffering from alcohol abuse, an illness or mental condition of a nature which causes, or may 
cause, a significant defect in judgment or reliability.1   

                                                 
1  The Notification Letter alleges that the Individual has: (1) “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Questionnaire for Sensitive (or National Security) Positions . . .  in response to 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to ' 710.20 through ' 710.31,@ 10 C.F.R. ' 710.8(f); (2) “[a]n illness or mental 
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a 
significant defect in judgment or reliability,” 10 C.F.R. § 710.8(h); (3) “[b]een, or is, a user of alcohol habitually 
to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as 
suffering from alcohol abuse,” 10 C.F.R. § 710.8(j); and (4) “[e]ngaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
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The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for access 
authorization.  The Individual requested a hearing, and the LSO forwarded the Individual’s 
request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as 
the Hearing Officer in this matter on April 6, 2009.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, her Employee Assistance Program (EAP) counselor, her fiancé, her friend, her 
mother, a psychologist (the Psychologist), a local counselor, and a DOE consultant psychiatrist 
(the Psychiatrist).  See Transcript of Hearing, Case No. TSO-0919 (hereinafter cited as ATr.@). 
The LSO submitted 9 exhibits, marked as Exhibits 1 through 9, while the Individual submitted 6 
exhibits, marked as Exhibits A through G.2 
 
II. FINDINGS OF FACT 
 
In January 2003, the Individual, then 19 years of age, consumed “four to six shots of Permafrost” 
and two beers.  Exhibit 5 at 42-43.  The Individual then attempted to drive home.  Id. at 43.  
While attempting to drive home, the Individual was involved in a serious single-vehicle accident.  
Id.  The Individual was transported to a local hospital.  The hospital administered a blood test to 
the Individual, which revealed her blood alcohol content (BAC) to be .18 percent.  Id. at 44.  The 
blood test was also positive for marijuana use.  Id.  The Individual was then charged with 
Aggravated Driving Under the Influence (DUI), Reckless Driving, Speeding, and No Seatbelt.  
Id. at 46.  At the time of this incident, the Individual was employed by a DOE facility as a 
student intern.  Id. at 48.             
 
During 2005 and 2006, the Individual had additional encounters with law enforcement 
authorities.  In October 2005, the Individual was cited for Open Container, Unlawful Riding, 
Possession of Marijuana, and No Seatbelt.  Exhibit 5 at 49, 52, 55.  On January 10, 2006, the 
Individual was charged with Possession of Drug Paraphernalia and Possession of a Controlled 
Substance.  Exhibit 5 at 94-95.  In May 2006, the Individual was cited for failing to produce 
evidence of a motor vehicle registration.  Exhibit 5 at 118.   
 
On December 18, 2006, the Individual completed, signed, and submitted a Questionnaire for 
National Security Positions (QNSP) to the LSO.3  The QNSP required that the Individual list 
each alcohol and drug-related charge or conviction that had occurred in the preceding seven 
years.  Exhibit 7 at 27-28.  The Individual reported the January 2003 and October 2005 incidents, 
but not the January 2006 incident.  Id. at 28-29.  The QNSP also required that the Individual list 
each illegal controlled substance or prescription drug that she had used in the previous seven 
years, and the time periods in which such use occurred.  Id. at 30.  The Individual reported only 
                                                                                                                                                             
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of the national security,”  10 C.F.R. ' 710.8(l).   
   
2 Due to a labeling error, there is no Exhibit E. 
  
3 A copy of this QNSP appears in the record as Exhibit 7.  
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that she had used marijuana on a weekly basis from August 2000 to January 2001.  Id.  The 
QNSP also required that the Individual list each public record civil court action to which the 
Individual had been a party during the previous seven years.  Id. at 32.  The Individual did not 
list any such actions.  Id.                 
 
During 2007, the Individual had four driving-related citations.  On January 27, 2007, the 
Individual was charged with driving with her license either suspended or revoked and an 
equipment violation.  Exhibit 5 at 118.  On February 25, 2007, the Individual was charged with 
Reckless Driving and Speeding.  Exhibit 5 at 119.  On May 1, 2007, she was charged with 
Unauthorized Tint.  Exhibit 5 at 119.  On October 24, 2007, she was charged with Careless 
Driving.  Exhibit 5 at 120.    
 
On June 1, 2009, the Individual, completed, signed, and submitted a second QNSP to the LSO.4  
The second QNSP required that the Individual list each alcohol and drug related charge or 
conviction that had occurred in the preceding seven years.  Exhibit 6 at 45.  Again, the  
Individual disclosed the January 2003, and October 2005, incidents.  Id.  The QNSP also 
required that the Individual list each illegal controlled substance or prescription drug that she had 
used in the previous seven years, and the time periods in which such use occurred.  Id. The 
Individual reported only that she had used marijuana on a twice monthly basis from July 2002 to 
January 2003.  Id. at 46.  The QNSP also required that the Individual list each public record civil 
court action to which the Individual had been a party during the previous seven years.  Id. at 53.  
The Individual did not list any such actions.  Id.                 
 
The LSO conducted a Personnel Security Interview (PSI) of the Individual on December 2, 
2009.5  During the December 2, 2009, PSI, the Individual indicated that she consumes alcohol on 
a once-a-month basis.  Exhibit 5 at 18.  The Individual indicated that when she uses alcohol, she 
has one to three drinks.  Id.  She reported that her last drink occurred in the beginning of 
November 2009, when she had two drinks.  Id. at 18-19.  The Individual opined that she does not 
believe she has, or has ever had, a problem with alcohol.  Id. at 19-20.  She reported that the last 
time she was intoxicated was on February 1, 2009, during a Super Bowl party.  Id. at 21.  The 
Individual admitted that her mother had expressed concerns about her drinking.  Id. at 24.  She 
admitted that she had missed school, once every other month, because of hangovers.  Id. at 24-
25.  The Individual further admitted that she had been in physical altercations with her ex-
boyfriend while she was intoxicated.  Id. at 30.  According to the Individual, these altercations 
occurred two to three times a year during the five years they dated.  Id. at 31.  The Individual 
indicated that after her January 2003 accident and DUI, she stopped drinking for about six 
months.  Id. at 57.              
 
The Individual admitted that she had smoked marijuana the weekend before her January 2003 
accident and DUI.  Exhibit 5 at 45.  The Individual admitted that this use of marijuana occurred 
when she was employed at a DOE facility and that she was aware that her marijuana use violated 
that facility’s policies. Id. at 48-49.   
 

                                                 
4  A copy of this QNSP appears in the record as Exhibit 6.  
   
5  The transcript of the PSI conducted on December 2, 2009, appears in the record as Exhibit 5. 
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The Individual indicated that the October 2005 arrest for Open Container, Unlawful Riding, 
Possession of Marijuana, and No Seatbelt occurred when she was a passenger in her own car 
because she was too intoxicated to drive safely.  Exhibit 5 at 51.  According to the Individual, the 
police stopped her car because they observed her vomiting out the window.  Id.  The police then 
noticed open containers of alcohol in the car.  Id.  The Individual claimed that “I couldn’t 
remember any of [the open containers] being mine.”  Id.  The police searched her car and found 
marijuana.  Id. at 51-52.  The Individual claimed that the marijuana was not hers.  Id. at 52.  The 
Interviewer asked where the police found the marijuana and the Individual responded that the 
police found the marijuana in her purse.  Id.  The Individual again asserted that the marijuana 
that the police found in her purse was not hers.  Id. at 56.  The Individual indicated that her first 
use of marijuana occurred around 2000, when she was 16 or 17.  Id. at 64.  Her next use occurred 
in July 2002.  Id.  The Individual indicated that her last marijuana use occurred in January 2003.  
Id. at 70.               
 
The Individual admitted that she has used cocaine in the past.  Exhibit 5 at 62-63.  The Individual 
said she thought her first cocaine use occurred when she was 18.  Id. at 67.  The Individual 
indicated that she had used cocaine again in 2007 or the beginning of 2008.  Id. at 68.      
 
The Individual indicated that she had received counseling (from the EAP counselor) and 
medication for panic attacks in late 2008.  Exhibit 5 at 71-75.  The Interviewer asked the 
Individual why she omitted her counseling from her June 1, 2009, QNSP.  The Individual stated 
that she thought she did not need to disclose her EAP counseling because it was “in-house.”  Id. 
at 75.   
 
The Individual admitted that, in completing her December 18, 2006, QNSP, she had omitted her 
cocaine use and minimized the extent of her marijuana use.  Exhibit 5 at 89-92.  When she was 
asked about her motivation for her omission and minimization, she stated that she was “scared” 
because she “needed her job.”  Id. at 91.  The Individual also admitted that she omitted her 
cocaine use from the June 1, 2009, QNSP.  Id. at 92.         
 
During the PSI, the Interviewer asked the Individual if she “had any other type of possession 
charges or problems in the past?”  Exhibit 5 at 60.  The Individual stated “no.” Id.  Later on 
during the PSI, the Interviewer confronted the Individual with a court record showing that she 
had been arrested for Possession of Paraphernalia and Possession of a Controlled Substance on 
January 10, 2006.  Id. at 94.  The Individual initially denied that she had been arrested.  Id. at 94-
95.  She then explained that she had been pulled over by police, who found marijuana in the form 
of partially consumed marijuana cigarettes in her car ashtrays.  Id. at 95.  She further claimed 
that she did not know how the marijuana found its way into her car ashtrays.  Id.  The Individual 
was then asked why she had omitted her January 10, 2006, arrest from both of her QNSPs.  Id. at 
96-100.  The Individual responded that she had not reported the arrest because it had eventually 
been dismissed.  Id. at 97.  The Individual also stated that she had forgotten about the arrest.  Id. 
at 100-101.          
 
The Individual also admitted that she omitted, from both of her QNSPs, the two civil actions in 
which she obtained restraining orders against her former boyfriend.  Exhibit 5 at 100-102.  The 
Individual contended that she did not intend to mislead, but rather misunderstood the question 
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when she completed the forms.  Id. at 101-102.         
 
The Individual, a computer technician, also admitted that she violated her facility’s computer 
security procedures by accessing her friend’s email account.  Exhibit 5 at 104.  In order to allow 
the Individual to access this account, the friend provided the Individual with the friend’s 
computer password.  Id.  The Individual also allowed the friend to use the computer in the 
Individual’s office to check the friend’s email.  Id. at 106.  The Individual stated that she had 
never shared her own password with anyone.  Id.  The Individual admitted that she was at fault 
for allowing the friend to share the friend’s password with the Individual.  Id.  The Individual 
also admitted that she had provided the Federal Bureau of Investigation (FBI) with a sworn 
statement that she had not assisted the friend’s attempt to gain access to the friend’s email, when 
in fact she had done so.  Id. at 108-109.  Despite this admission, the Individual repeatedly 
indicated that she had cooperated with the FBI.  Id. at 111-112.           
 
At the request of the LSO, the Individual was evaluated by the DOE Psychiatrist.  The 
Psychiatrist reviewed selected portions of the Individual’s personnel security file, and 
interviewed the Individual.  After completing his evaluation of the Individual, the Psychiatrist 
issued a report in which he diagnosed the individual with alcohol abuse, in early remission. 
Exhibit 3 at 11.  The Psychiatrist opined that since the Individual continued to use alcohol, she 
was not sufficiently reformed or rehabilitated.  Id. at 15.  The Psychiatrist expressed concerns 
that the Individual had apparently been using alcohol during a period (late 2008) in which she 
was also being treated for panic disorder and had been prescribed Xanax.  Id. at 1.  The 
Psychiatrist also noted that the Individual appeared to be in denial about her alcohol issues and 
expressed a concern that her denial worsened her prognosis for recovery from her alcohol abuse. 
Id. at 2.   
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
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IV.  ANALYSIS 
 
A.  Criterion F 
 
The Notification Letter alleges that the Individual omitted information from her December 18, 
2006, and June 1, 2009, QNSPs. It cites at least eight specific instances in which the Individual 
provided false or misleading information about her drug use, arrest record, and civil court actions 
which she failed to report.6  This extensive pattern of omissions and minimization raises serious 
concerns about the Individual under Criterion F.  Deliberately omitting or concealing relevant 
facts in a process for determining eligibility for access authorization demonstrates questionable 
judgment and lack of candor, and can also raise questions about an individual’s reliability, 
trustworthiness and ability to protect classified information.  See Guideline E of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Adjudicative Guidelines).   
 
The Individual’s testimony has not resolved the security concerns arising from her omissions. 
While the Individual has contended that the passage of time, her young age at the time she 
completed the forms, and her alleged candor during the December 2, 2009, PSI mitigate her 
falsifications, I find that the security concerns raised about the Individual under Criterion F 
remain unmitigated.  As discussed above, the evidence in the record shows a pattern of 
deception, prevarication, and lack of candor beginning with her December 18, 2006, QNSP and 
continuing through her June 1, 2009, QNSP, her December 2, 2009, PSI, and even during her 
hearing. 
 
The Individual contends that she, having matured, was completely candid during her December 
2, 2009, PSI.  This assertion however, does not find support in the record.  It is true that the 
Individual did make several candid omissions during the PSI, for example, admitting that she had 
used cocaine on two instances and that she had minimized her drug use in her QNSPs because 
she was “scared.”  However, the Individual’s responses, during the PSI, to questions concerning 
the January 10, 2006, arrest were far from candid.  When the Interviewer provided the Individual 
with an opportunity to disclose any arrests not previously included on the QNSPs, the Individual 
indicated that there were not any.  The Individual then attempted to deny that she was arrested, 
even when confronted with information indicating that the Interviewer had obtained court 
records documenting the January 10, 2006, arrest.  Moreover, during the PSI, the Individual 
provided accounts of two separate arrests for marijuana possession.  In both instances, she 
acknowledged that police found marijuana in her vehicle.  However, she claims that in both 
instances, the marijuana was not hers and that she did not know how it came to be in her vehicle.  
I find it difficult to assign any credibility to these claims.   
 

                                                 
6  The Individual also omitted her October 2008 counseling for Panic Attacks from her June 1, 2009, QNSP.   
However, this omission is not cited in the Notification Letter.  
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Unfortunately, the Individual’s lack of candor continued during her hearing.  For example, the 
Individual repeatedly testified that she had not used a co-worker’s computer password to access 
that co-worker’s email account.  Tr. at 27, 57.  Instead, the Individual claimed she had received a 
passcode generated by a crypto-code. Id. at 28.  This testimony is inconsistent with the 
Individual’s statement during the PSI that her co-worker had provided the Individual with the co-
worker’s password.  Exhibit 5 at 106-109.  The Individual also initially testified that she had not 
“bent the rules” by accepting the co-worker’s passcode (or password) and then accessing her co-
worker’s email account.  Tr.. at 77-78.  However, on subsequent examination by the Hearing 
Officer, she grudgingly admitted she violated the DOE facility’s computer security procedures 
by accepting her co-worker’s password or passcode and then accessing her co-worker’s email 
account.  Id. at 87-90.  
                                 
During her testimony, the Individual also reiterated her claims that in both instances when she 
was arrested for marijuana possession, in October 2005 and January 2006, the marijuana was not 
hers and that she did not know how it came to be in her vehicle.  Id. at 44, 46-47.  I do not find 
the Individual’s accounts of the October 2005, and January 2006, arrests to be credible.  Since I 
do not find those claims to be credible, I must also conclude that her testimony that her last 
marijuana use occurred in January 2003, lacks credibility as well.  Id. at 44. 
 
For the reasons set forth above, I find that the Individual has not resolved the security concerns 
raised under Criterion F.  
 
B.  Criteria H and J 
 
The Individual has a history of two alcohol-related arrests; a DUI in January 2003, and an open 
container arrest in October 2005.  In addition, the Individual has admitted that her mother has 
expressed concerns about her drinking, that alcohol had interfered with her education, and that 
alcohol had contributed to physical altercations with an ex-boyfriend.  Exhibit 5 at 24-26, 30-32.  
In addition, the Notification Letter asserts that the Individual continued to consume alcohol while 
on probation after her 2003 and 2005 arrests. This pattern of alcohol-related arrests and other 
information indicating that her use of alcohol might be problematic raises security concerns 
about the Individual under Criterion J.  In addition, the DOE Psychiatrist has diagnosed the 
Individual with alcohol abuse.  This diagnosis, along with the derogatory information concerning 
alcohol discussed above, raises security concerns under Criterion H.  Excessive alcohol 
consumption often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual's reliability and trustworthiness. 
Adjudicative Guidelines at ¶ 21.   
 
Turning to the present case, four experts testified at the hearing concerning the Individual’s 
alcohol abuse or habitual use of alcohol to excess.  Each of these four experts agrees that the 
Individual has met the criteria for alcohol abuse set forth in the Diagnostic and Statistical Manual 
of Mental Disorders-Fourth Edition, Text Revision (DSM-IV-TR).  Exhibit A at 4; Exhibit B at 
2; Exhibit 3 at 11; Tr. at 110.  The remaining issue is whether the Individual is reformed or 
rehabilitated. The Adjudicative Guidelines provide that an individual can mitigate security 
concerns arising from alcohol abuse when “the individual acknowledges his or her alcoholism or 
issues of alcohol abuse, provides evidence of actions taken to overcome this problem, and has 
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established a pattern of abstinence . . . or responsible use.”  Adjudicative Guidelines at ¶ 23(b).   
 
The Individual has submitted negative random alcohol test results performed by her EAP, normal 
liver function test results, and the testimony of three experts in support of her contention that she 
has established a pattern of responsible drinking.  One of those experts, the Psychologist, 
testified that she had performed an extensive battery of standardized written tests on the 
Individual and that the tests indicated a very low probability that the Individual has any problems 
with alcohol.  In addition, the Individual has submitted her own testimony, as well as, the 
testimony of her mother, fiancé, and a close friend, each of whom testified that the Individual 
presently consumes alcohol in moderation and has established a pattern of responsible alcohol 
use.  Moreover, the Individual has not recently incurred any further alcohol or drug-related legal 
incidents.    
     
The Individual has not mitigated the security concerns raised by her alcohol abuse and 
problematic alcohol use.  The DOE Psychiatrist was present for the testimony of each of the 
other witnesses during the hearing.  After the other witnesses had concluded their testimony, the 
Psychiatrist testified.  The Psychiatrist testified that he continued to believe that the Individual is 
not sufficiently reformed or rehabilitated.  I agree with his assessment.  The Individual has not 
sufficiently acknowledged her issues of alcohol abuse.  Instead, the Individual asserts that she 
has not had any problem with alcohol.  While it does appear that the Individual may now be 
using alcohol in a more responsible manner, she did not communicate to me any insight into her 
previous problems with alcohol.  Her apparent lack of insight concerns me. Moreover, my 
concerns about the Individual’s credibility, discussed at length above, make it difficult to rely on 
her self-reported recent drinking history.  Accordingly, I find that the Individual has not 
mitigated the security concerns raised under Criteria H and J.              
   
C. Criterion L   
 
The Individual has a significant history of criminal conduct and other rule violations.  Although, 
at the time of the hearing, the Individual was only 26 years of age, the Notification Letter sets 
forth her history of three arrests for alcohol and drug violations, five traffic citations, extensive 
illegal drug use, multiple falsifications during her security clearance investigation, illegal drug 
use while employed at a DOE facility, violation of DOE computer security procedures and 
suspected obstruction of an FBI investigation.  This information raises security concerns under 
Criterion L. 
 
“Conduct involving questionable judgment, lack of candor, dishonesty, or unwillingness to 
comply with rules and regulations can raise questions about an individual's reliability, 
trustworthiness and ability to protect classified information. Of special interest is any failure to 
provide truthful and candid answers during the security clearance process or any other failure to 
cooperate with the security clearance process.”  Adjudicative Guidelines at ¶ 15.  “Criminal 
activity creates doubt about a person's judgment, reliability and trustworthiness. By its very 
nature, it calls into question a person's ability or willingness to comply with laws, rules and 
regulations.”  Id. at ¶ 30.  “Noncompliance with rules, procedures, guidelines or regulations 
pertaining to information technology systems may raise security concerns about an individual's 
reliability and trustworthiness, calling into question the willingness or ability to properly protect 
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sensitive systems, networks, and information.”  Id. at ¶ 39.   
 
The Individual asserts that her transgressions occurred several years ago, when she was very 
young.  She further asserts that she has matured and no longer engages in similar behaviors.  The 
record does show that the Individual’s significant pattern of arrests and citations ended in 2007, 
when the Individual turned 23.  However, as discussed at length above, the Individual continued 
to provide false or misleading information to DOE security officials throughout the present 
proceeding.  Accordingly, I find that the security concerns raised under Criterion L remain 
unresolved.          
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria F, H, J, and L.  
I find that unmitigated security concerns remain under each of these criteria.  Accordingly, the 
Individual has not demonstrated that granting her security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be granted at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 24, 2010 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
                                                           September 16, 2010 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  May 20, 2010 
 
Case Number:  TSO-0920 
 
This decision concerns the eligibility of XXXXXXXXXX  (“the Individual”) for a Department 
of Energy (DOE) access authorization.1 This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, access authorization should be 
granted.  For the reasons detailed below, I find that the DOE should not grant the Individual 
access authorization at this time.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor in a position that requires her to hold an access 
authorization.  While processing the request for access authorization, a DOE local security office 
(“LSO”) obtained information during Personnel Security Interviews (PSIs) in September 2009 
and October 2009, and from a Questionnaire for National Security Positions (QNSP) that the 
Individual completed in April 2009, regarding the Individual’s mental state, including her 
treatment history, as well as issues pertaining to her past use of illegal drugs and related unusual 
conduct.  DOE Exs. 11-13. After the PSI, the LSO referred the Individual to a DOE consultant-
psychiatrist (“DOE psychiatrist”) for an evaluation.  The DOE psychiatrist prepared a report 
describing his evaluation of the Individual and his resulting diagnosis, and presented the report to 
the LSO.  DOE Ex. 8.  After reviewing the DOE psychiatrist’s report and the Individual’s 
personnel security file, the LSO concluded that the derogatory information casting doubt on the 
Individual’s eligibility for access authorization remained unresolved.  The LSO informed the 
Individual of its conclusion in a Notification Letter that set forth the DOE’s security concerns 
and the reasons for those concerns.  See Notification Letter, April 28, 2010.  The Notification 
Letter also informed the Individual that she was entitled to a hearing before a Hearing Officer in 
order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded her request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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the DOE counsel introduced 14 exhibits into the record and presented the testimony of one 
witness, the DOE psychiatrist.  The Individual, represented by counsel, tendered 20 exhibits and 
presented her own testimony, as well as the testimony of her husband, her daughter, her former 
supervisor, and her treating psychologist.  See Transcript of Hearing, Case No. TSO-0920 
(hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
III. DEROGATORY INFORMATION AND ASSOCIATED SECURITY CONCERNS 
 
A. The Individual’s Use of Illegal Drugs and Related Facts 
 
The Individual has an extensive history of illegal drug use, the majority of which occurred in the 
1970s, during her first marriage, and in the early 1980s.2  DOE Ex. 13 at 163, 186-200.  The 
Individual first used marijuana at age 16.  Id. at 163.  In the 1970s and early 1980s, the 
Individual regularly used marijuana, cocaine, and Quaaludes.  Id. at 163, 186-200.  In addition, 
she experimented with a variety of other drugs, including lysergic acid diethylamide (LSD), 
crystal methamphetamines, phencyclidine (PCP), and hashish.  Id. at 210-12, 223-25, 254.  In 
addition, her first husband grew marijuana on their property during the first year of their 
marriage.  Id. at 233-234.   
 
The Individual did not use any illegal drugs during her second marriage, from 1983 until 
approximately 2004.  Id. at 169.  After her second divorce, the Individual dated, and ultimately 

                                                 
2 The Individual married her first husband in 1976, at age 17.  They divorced in 1979.  DOE Ex. 14 at 70.   
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cohabitated with, a man who used and sold marijuana from his home.  Id. at 172-74, 236.  She 
began smoking marijuana again daily until approximately October 2006.  Id. at 172-74.   
 
In November 2006, the local department of child services investigated the Individual following 
her eldest daughter’s allegation that the Individual was a drug user.  Id. at 111.  During the 
course of the investigation, the Individual was required to submit to a drug screening and she 
tested positive for marijuana.  Id. at 111-18.  As a result, the Individual was subject to a hearing 
at which she was required to attend drug counseling before she could regain custody of her 
children.  Id.  She attended the court-ordered counseling from February 2007 to April 2007.  Id. 
at 118.  The Individual has not used marijuana since this incident.  Id. at 167.  However, she used 
cocaine one time in either late 2006 or early 2007.  Id. at 206-08.           
 
B. The Individual’s Mental Health History and Related Facts  
 
The Individual described her second marriage as an abusive relationship.  Id. at 17.  As a result 
of her interactions with her second husband, she felt unstable and sought help in 2003 from a 
mental health professional.  Id. at 16-17.   She was diagnosed at that time with Bipolar Disorder 
and Attention Deficit Hyperactivity Disorder (ADHD) and was prescribed medications.  Id.  In 
2004, the Individual was evaluated by a different psychiatrist in conjunction with her application 
for social security disability benefits following an injury.  Id. at 35.  The Individual actively 
engaged in treatment with another psychiatrist from 2005 to 2010.  She saw that doctor once 
every three months and he prescribed the Individual medication for Bipolar Disorder.  Id. at 41, 
43.  During that time period, her primary care physician prescribed the Individual medication for 
ADHD.  Id. at 42.  From 2006 to 2008, the Individual also engaged in therapy with her current 
treating psychologist.3  Id. at 63.   
 
In addition to her evaluation by and/or treatment with several mental health professionals since 
2003, the Individual has also been on various anti-depressant or anti-psychotic medications.  Id. 
at 45-47.  Finally, the Individual admitted having suicidal thoughts during her abusive second 
marriage.4  Id. at 73.     
 
In March 2010, the Individual consulted a site psychologist at her workplace.  DOE Ex. 9.  She 
visited the site psychologist, seeking help coping with stress in her personal life.  Id.  Among the 
Individual’s symptoms were: lack of sleep over several days, “flight of ideas and racing 
thoughts,” and extreme distractibility.  Id.  The site psychologist concluded that the Individual 
“was in the midst of a manic episode, either due to Bipolar Affective Disorder or secondary to 
some other medical issue” and that the Individual’s level of impairment was “severe.”  Id.  As a 
result, the Individual’s site access was restricted until her fitness for duty could be assessed.  Id.         
 
 
 

                                                 
3 The Individual discontinued her treatment with her treating psychologist when he moved his practice to another 
city.  The psychologist has since resumed his practice in the Individual’s hometown and the Individual began seeing 
him again in May 2010.  Tr. at 249. 
 
4 The Individual divorced her second husband in 2004.  DOE Ex. 13 at 105.   
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C. Facts Giving Rise to the Notification Letter and The DOE’s Security Concerns  
 
In April 2009, the Individual completed a QNSP.  DOE. Ex. 11.  One of the questions on the 
form asks the applicant to provide information regarding mental health counseling.  Id. at 40.  
Specifically, in Section 21, the form asks, “in the last 7 years, have you consulted with a health 
care professional regarding an emotional or mental health condition or were you hospitalized for 
such a condition?” and, if the applicant answers “yes,” instructs the applicant to provide the dates 
of treatment and the names of the provider.    Id.  The Individual answered “yes” in response to 
the question.  Id.  However, while required to disclose any mental health evaluations and 
treatment since 2002, she listed only her court-ordered counseling in 2007.  Id. at 40-41.  
Similarly, in Section 23, the QNSP asks the applicant to provide information regarding illegal 
drug use or drug activity.  Id. at 42.   Among the drug-related questions, the form asks whether 
the applicant has “in the last seven years … used any controlled substance” and whether he or 
she has “in the last seven years … received counseling or treatment or [has] been ordered, 
advised, or asked to seek counseling or treatment as a result of [his or her] drug use.”  Id.  The 
Individual answered “yes” to these questions and indicated that she used marijuana from 
February 2007 to April 2007.  Id. at 43.  The Individual’s responses to the questions in Sections 
21 and 23 of the QNSP were discrepant with the answers she provided during her September 
2009 PSI to questions regarding her past mental health treatment and illegal drug use, the 
pertinent parts of which are set forth above.     
 
The LSO referred the Individual to the DOE psychiatrist for an evaluation in December 2009.  
DOE Ex. 8 at 2.  Following the evaluation, the DOE psychiatrist opined that the Individual “[did] 
not suffer from Bipolar Disorder, but rather affective instability associated with her severe 
anxiety.”  Id. at 14.  To that end, the DOE psychiatrist concluded that the Individual met the 
diagnostic criteria for Generalized Anxiety Disorder, as set forth in the American Psychiatric 
Association, Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text 
Revision (2000) (DSM-IV-TR).  Id. at 13, 15.  The DOE psychiatrist further determined that the 
Individual’s Generalized Anxiety Disorder is an illness or mental condition, which causes, or 
may cause, a significant defect in the Individual’s judgment or reliability.  Id. at 15. 
 
As indicated above, after reviewing the DOE psychiatrist’s report and the Individual’s personnel 
security file, including the March 2010 incident which resulted in the Individual’s site access 
being restricted, the LSO concluded that there existed derogatory information casting doubt on 
the Individual’s eligibility for access authorization, which remained unresolved.  The derogatory 
information, set forth in the April 2010 Notification Letter, and summarized in pertinent part 
above, raises security concerns under 10 C.F.R. § 710.8 (f), (h), (k), and (l) (Criteria F, H, K, and 
L, respectively).   

 
Criterion F pertains to false statements or misrepresentations by an individual during the course 
of an official inquiry regarding the individual’s eligibility for access authorization, including 
responses during personnel security interviews or on security questionnaires.  Such statements 
raise serious doubts regarding an individual’s honesty, reliability, and trustworthiness.  10 C.F.R 
§ 710.8(f).  The DOE security program is based on trust, and when a security clearance holder 
breaches that trust, it is difficult to determine to what extent that individual can be trusted again 
in the future.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
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Classified Information (issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House) (the Adjudicative Guidelines), Guideline E, ¶ 15; 
see also, e.g., Personnel Security Hearing, Case No. TSO-0727 (2009).5   In light of the 
discrepant information the Individual provided on her QNSP and during her PSIs, the LSO had 
sufficient grounds to invoke Criterion F.   
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h); see also Adjudicative Guidelines, Guideline I, ¶ 27.  It is well-established 
that a diagnosis of a mental health disorder raises security concerns under Criterion H.  See id.,   
Personnel Security Hearing, Case No. TSO-0903 (2010); Personnel Security Hearing, Case No. 
TSO-0880 (2010). Based on the Individual’s history of mental health treatment, as well as the 
DOE psychiatrist’s diagnosis, I find that the LSO properly invoked Criterion H.   
 
Criterion K pertains to information indicating that an individual has “trafficked in, sold, 
transferred, possessed, used, or experimented with” illegal substances.  See 10 C.F.R. § 710.8(k).   
It is beyond dispute that involvement with illegal drugs raises security concerns under Criterion 
K.  See Revised Adjudicative Guidelines, Guideline H, ¶ 24 (“Use of an illegal drug … can raise 
questions about an individual’s reliability and trustworthiness, both because it may impair 
judgment and because it raises questions about a person’s ability or willingness to comply with 
laws, rules, and regulations.”); see also Personnel Security Hearing, Case No. TSO-0764 (2009) 
(“The drug user puts his own judgment above the requirements of the laws, by picking and 
choosing which laws he will obey or not obey.  It is further the concern of the DOE that the drug 
abuser might pick and choose which DOE security regulations he will obey or not obey with 
respect to protection of classified information.”).  In this case, given the Individual’s extensive 
history of illegal drug use, the LSO had ample grounds to invoke Criterion K. 
 
Criterion L concerns refer to conduct tending to show that the Individual is “not honest, reliable, 
or trustworthy, or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the 
best interests of the national security.”  10 C.F.R. § 710.8(l).  Unusual personal conduct, 
including association with persons involved in criminal behavior, raises doubts as to an 
individual’s honesty, reliability and trustworthiness, and raises security concerns under Criterion 
L.  See Adjudicative Guidelines, Guideline E, ¶ 15 (“Conduct involving questionable judgment, 
lack of candor, dishonesty, or willingness to comply with rules and regulations can raise 
questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.”); see also Personnel Security Hearing, Case No. TSO-0845 (2009).  Based on the 
evidence in the record regarding the Individual’s unusual conduct, particularly her past 
cohabitation with a user and seller of marijuana, the LSO properly invoked Criterion L. 
 
 

                                                 
5 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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IV. FINDINGS OF FACT AND ANALYSIS 
 
The Individual did not dispute the facts giving rise to the Notification Letter or the security 
concerns raised by those facts.  The only remaining issue is whether the Individual has resolved 
the security concerns.  After considering the evidence in the record, for the reasons set forth 
below, I find that the Individual has resolved the Criterion F concern raised by her alleged 
falsification of the April 2009 QNSP, the Criterion K concern raised by her past use of illegal 
drugs, and the Criterion L concern raised by her past unusual conduct.  However, I also find that 
the Criterion H concern raised by her diagnosis of a mental illness or disorder remains 
unresolved.   
 
A. Criterion F – Alleged Falsification of the April 2009 QNSP  
 
The Individual testified that she did not intentionally falsify her answers on the April 2009 
QNSP.   Tr. at 148.  Rather, she stated that she had a difficult time completing the form and 
answered the questions to the best of her ability.  Tr. at 149.  The Individual stated that she 
understood the question regarding her past mental health treatment to refer to court-ordered 
counseling and, therefore, she listed the substance abuse program she was required to complete 
after losing custody of her children following her November 2006 positive marijuana test.  Tr. at 
255.  Similarly, she misunderstood the question about illegal drug use.  She misread the question 
and believed it was asking her to provide information regarding illegal drug use which resulted 
in substance abuse counseling.  Tr. at 255.  She stated that, as she completed the QNSP over the 
internet, she believed there would be other points in the form to provide additional information.  
Id.  She stated that she had no intention to falsify the form, pointing to the fact that she had 
already disclosed her past mental health issues to her employer.  Tr. at 255.   
 
The Individual’s husband stated that he observed the Individual have difficulty in completing the 
QNSP.  He stated, “During that whole process, I watched her be frustrated time and time again, 
because the format that you could answer the questions in wasn’t really what she was trying to 
do, and it kept coming back that her answers were in error.”  Tr. at 74.  He stated that she then 
called the LSO for assistance and was told to answer the questions as best as she could.  Id.  He 
added, “it was eating her up, because she wanted to be honest, but the format that the computer 
would accept the answers in wasn’t really going to work.”  Tr. at 74.  He added that the 
Individual “understands how important it is to be completely honest, or she never would have 
admitted that stuff that she’s so ashamed of.”  Tr. at 111.  The Individual’s daughter believes that 
the Individual is an honest person because the Individual has never lied to her, even if it might be 
easier.  Tr. at 64-65.  Finally, the Individual’s treating psychologist believes that the Individual is 
very honest, adding that the Individual is “really sort of obsessed with honesty … it’s a thing 
where that’s just something that has become very important to her over her life.  It’s a value that 
she’s built … that’s very strong.”  Tr. at 331.    
 
It is also important to note that the alleged falsifications on the QNSP are consistent with the 
Individual’s stated understanding of the questions.  For example, when asked about her past 
mental health treatment, the Individual, believing the question refer to court-mandated treatment, 
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provided specific information about the substance abuse counseling she was required to attend in 
2007.  See DOE Ex. 11 at 40.  When asked about her drug use, the Individual, believing the 
question referred to the drug use that resulted in the court-ordered counseling, provided 
information regarding her marijuana use which resulted in the DCS investigation and then listed 
the time period in which she attended the required counseling.  See Id. at 43.  Moreover, the 
Individual provided frank and complete answers regarding her past mental health treatment and 
past illegal drug use during the September 2009 PSI.  At the PSI, the Individual was speaking in 
person with an interviewer and had the opportunity to ask for clarification on questions which 
she did not understand.  DOE Ex. 13.  This leads me to conclude that, when asked questions in a 
simple and straightforward manner, the Individual was able to provide honest and correct 
answers.   
 
Beyond the above-listed facts, my own observations of the Individual at the hearing lead me to 
conclude that she did not intentionally falsify her April 2009 QNSP.   More than once during her 
testimony, the Individual had difficulty understanding a question as phrased.  When the meaning 
of the question was explained to her, the Individual answered the questions candidly and in great 
detail.   Further, the Individual clearly had difficulty remembering specific facts, and often had to 
correlate facts to events happening in her life at specific times in order to provide an answer to 
questions.   
 
Based on the foregoing, I conclude that the Individual did not intentionally falsify information on 
the April 2009 QNSP.  Rather, I find that the Individual is an honest person who completed the 
QNSP to the best of her ability, but had serious difficulty understanding the questions as asked 
on the form.  Consequently, I find that the Individual has mitigated the Criterion F concern raised 
by her alleged falsification.     
 
B. Criterion K – Use of Illegal Drugs  
 
Several factors lead me to conclude that the Individual has mitigated the security concerns raised 
by her past illegal drug use.  At the hearing, the Individual discussed her extensive history of 
illegal drug use in great detail and did not dispute the facts regarding her illegal drug use 
contained in the Notification Letter.  Tr. at 181-231.  Much of the Individual’s illegal drug use 
occurred in the 1970s and early 1980s.  Id.  More recently, the Individual smoked marijuana 
regularly between 2004 and 2006 and she used cocaine one time in early 2007.  Tr. at 189.   
 
The Individual testified that her views regarding illegal drug use have changed.  Tr. at 211-12.  
She understands that illegal drug use is wrong and she will not use drugs in the future.  Tr. at 
202.  She has changed her lifestyle and no longer associates with users of illegal drugs.  Tr. at 
132, 242-43.  The Individual temporarily lost custody of her children after testing positive for 
marijuana in November 2006 and she does not want to go through a similar experience in the 
future.  Tr. at 202-03, 310.  In addition, her husband is vehemently opposed to illegal drugs.  Tr. 
at 242.  The Individual’s husband believes the Individual understands the value of maintaining a 
drug-free lifestyle.  Tr. at 93-94.  He has never seen the Individual use any illegal drug in the two 
years of their relationship.  Tr. at 99.  She does not have any illegal drugs or drug paraphernalia 
in their home.  Id.  The Individual’s daughter is aware of the Individual’s history of illegal drug 
use.  Tr. at 42.  She stated that she believed the Individual’s last illegal drug use was in 2006, 
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when the local DCS investigated the Individual.  Tr. at 45.  She has no reason to believe the 
Individual still uses any illegal drugs.  Id.   The Individual’s daughter has not seen any evidence 
of illegal drugs or drug paraphernalia in their home.  Id. 
 
Based on the evidence in the record, I find that the Individual’s last use of any illegal drug 
occurred in early 2007, over three years prior to the date of the hearing.  Since that time, the 
Individual’s life circumstances have significantly changed.  She no longer associates with any 
users of illegal drugs.  She is married to a staunch opponent of illegal drug use.  She completed a 
court-ordered substance abuse program in April 2007.  See Indiv. Ex. L.  Based on the length of 
time since her illegal drug use and the changes in her lifestyle, I find it highly unlikely that the 
Individual will resume illegal drug use in the future.  Accordingly, I find that she has mitigated 
the Criterion K concerns raised by her use of illegal drugs.   
 
C. Criterion L – Unusual Conduct 
 
The Notification Letter cites four examples of unusual conduct on the part of the Individual 
which raise security concerns under Criterion L.  Three of the four incidents were related to the 
Individual’s past use of illegal drugs.  Specifically, the Notification Letter states (1) that the 
Individual’s first husband grew marijuana on their property in the early 1970s, (2) that in 1979 or 
1980, the Individual’s second husband, while using crystal methamphetamines in their home, 
provided the illegal drug to a young child, and (3) that the Individual cohabitated with a known 
dealer of illegal drugs who sold drugs from their home.  Notification Letter at 4.  In addition to 
the drug-related incidents, the Notification Letter cited under Criterion L a March 2010 incident 
after which the Individual’s site access at her workplace was restricted pending a fitness for duty 
evaluation.  Id.  
 
Regarding the drug-related incidents cited under Criterion L, it is clear from the record that each 
of those incidents occurred because the Individual was engaged in illegal drug use and 
associating with others living a similar lifestyle.  Because I have found that the Individual has 
mitigated the Criterion K concerns raised by her prior use of illegal drugs, I also find that she has 
mitigated the Criterion L concerns raised by the drug-related incidents listed above.  
 
I further find that the Individual has mitigated the Criterion L concern raised by the March 2010 
incident and related site access restriction.  The Individual’s site access was restricted after the 
Individual sought assistance from the site psychologist at her workplace because she was feeling 
very stressed and had not been able to sleep.  DOE Ex. 9.  Although the Individual was 
experiencing great difficulty on the day of the March 2010 episode, she did not let it affect her 
work.  Rather, she reported to work as scheduled.  Tr. at 163.  The Individual’s supervisor at the 
time of the incident noticed nothing unusual in the Individual’s demeanor and performance of 
her work duties.  Tr. at 21-23.   The Individual herself recognized that she needed assistance and 
referred herself to the site psychologist.  Tr. at 163.  At that time, the site psychologist 
determined that the Individual was severely impaired and in the midst of a manic episode.  Id.  
Following his diagnosis of the Individual, the site psychologist recommended that the 
Individual’s site access be restricted until her treating psychiatrist evaluated her and cleared her 
to return to work.  Id.; Tr. at 164.  The Individual’s psychiatrist cleared her to return to work one 
week later.  Indiv. Exs. G, I.  I find that the Individual’s recognition that she needed help, her 
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ability to articulate that need, and the relatively quick time period in which she was cleared to 
return to work are positive factors in demonstrating her reliability.  Accordingly, I find that the 
Criterion L concern raised by the March 2010 episode has been fully resolved.   
 
D. Critierion H – Mental Illness or Condition  
 
There is a dispute in the record regarding the Individual’s mental condition.  The Individual has 
been diagnosed with Bipolar Disorder and ADHD in the past and has sought treatment and taken 
medications for those conditions since 2003.  Tr. at 156.  The Individual’s treating psychologist 
structures his therapy with the Individual to address those conditions.  Tr. at 340.  The DOE 
psychiatrist, however, disagrees with those diagnoses.  Rather, he diagnosed the Individual with 
Generalized Anxiety Disorder.  Tr. at 362.  Despite the disagreement as to the specific diagnosis 
applicable to the Individual, both the Individual’s treating psychologist and the DOE psychiatrist 
concur that the Individual suffers from, and has exhibited the symptoms of, a mental illness or 
condition which causes, or may cause, a significant defect in her judgment or reliability.  Tr. at 
340, 362.  Therefore, the only issue to be resolved is whether the Individual has mitigated the 
security concern raised by her mental condition.   
 
The Individual fully accepts that she has a mental condition for which she needs treatment and 
has been meeting with various treating professionals to determine her exact diagnosis.  Tr. at 
169.  She has been compliant with the medication regimen prescribed to her and has kept her 
family and employer informed of her need for medication.  Tr. 161.  In March 2010, the 
Individual recognized that she was experiencing stress and some mental instability and she 
voluntarily sought help from a site psychologist at her workplace.  Tr. at 163.  She met with her 
psychiatrist that same day and he adjusted her medication.  Tr. at 165-66.  Since that episode, 
and the resulting change in her medication, she noticed that she feels less lethargic and more 
stable than she had prior to the incident.  Tr. at 165, 167.  The Individual believes that, through 
her therapy with the treating psychologist, she has learned how to better manage the stress and 
anxiety in her life.  Tr. at 168, 175.   
 
The Individual’s husband has also noticed that the Individual has learned how to handle stress 
well.6  Tr. at 79.  He stated that the fact that they lead a quiet, stable life has helped the 
Individual.  Tr. at 132-35.  In addition, the Individual has benefited from her therapy with the 
treating psychologist.  Tr. at 104.  The Individual’s husband stated that the Individual is 
compliant with her medication regimen.  She takes her medications as prescribed and according 
to a set schedule.  Tr. at 129-30.  The Individual’s daughter believes the Individual is healthier 
and more stable since March 2010.  Tr. at 39.  According to the Individual’s daughter, the 
Individual has learned how to manage her stress better than in the past and has better control of 
her emotions.  Tr. at 51.   
 
The Individual’s treating psychologist believes that the Individual has made progress in her 
therapy.  Tr. at 321.  In his opinion, the Individual has learned both how to identify sources of 
anxiety in her life and how best to address that anxiety.  Tr. at 321-23.  He believes the 
Individual is reliable, but there are still areas to be addressed concerning her judgment.  Tr. at 

                                                 
6 The Individual remarried in May 2009.  Tr. at 69. 
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328-29.  The treating psychologist believes that, despite the Individual’s progress, she needs to 
continue attending therapy sessions for the foreseeable future.  Tr. at 356.   
 
The DOE psychiatrist, after listening to the Individual’s testimony at the hearing, reaffirmed his 
opinion that the Individual suffers from Generalized Anxiety Disorder, rather than Bipolar 
Disorder and ADHD.  Tr. at 362.  He further expressed grave reservations regarding the 
adequacy of the Individual’s treatment plan and the appropriateness of her medication regimen.  
Tr. at 367.  Specifically, he had concerns that the medication she has been prescribed for ADHD 
may be worsening the Individual’s anxiety.  Id.  In addition, he opined that some of the 
Individual’s other medications may not be indicated in her case.  Tr. at 367-70.  The DOE 
psychiatrist further noted that, while he is encouraged by the Individual’s work with the treating 
psychologist, she has attended the therapy sessions for a relatively short period of time.  Tr. at 
371.  The DOE psychiatrist believed that, as of the date of the hearing, the Individual’s risk of 
having another incident significantly affecting her judgment and reliability, similar to the March 
2010 incident in which she sought help from the site psychologist, remained “moderate to high.”  
Tr. at 376, 383-84.  He recommended that, in order to demonstrate adequate evidence of 
rehabilitation from her mental health condition, the Individual should “complete an intensive 
outpatient program and develop some significant insights into how to relax.”  Tr. at 374-75.  In 
addition, the DOE psychiatrist “would like to see her on a better medication regimen.”  Tr. at 
375.        
 
The Adjudicative Guidelines set forth possible ways to mitigate security concerns raised by 
psychological disorders or conditions demonstrating defects in judgment or reliability.  The 
guidelines cite as a mitigating condition that “the individual has voluntarily entered a counseling 
or treatment program … and the individual is currently receiving counseling or treatment with a 
favorable prognosis by a duly qualified mental health professional.”  Adjudicative Guidelines, 
Guideline I, ¶ 29(b).  Another mitigating condition may be a “recent opinion by a duly qualified 
mental health professional employed by, or acceptable to and approved by the U.S. Government 
that an individual’s previous condition is under control or in remission, and has a low probability 
of recurrence or exacerbation.”  Id., Guideline I, ¶ 29(c).   
 
After considering the hearing testimony and evaluating the record as a whole, I am unable to 
conclude that the Criterion H concerns raised by the Individual’s mental health condition have 
been resolved.  I am convinced that the Individual has been compliant with her current 
medication regimen and has been actively engaged in therapy with her psychologist since May 
2010.  I am further convinced that the Individual is committed to seeking out appropriate 
treatment for her condition and has a strong support system to help her do so.  However, I cannot 
find at this time that the Individual’s risk of experiencing a future episode that will compromise 
her reliability and judgment is low.  The Individual’s last episode, which was severe enough to 
cause her to seek assistance from a site psychologist and ultimately have her site access restricted 
pending a fitness for duty evaluation, occurred in March 2010, just four months prior to the 
hearing.  The Individual’s treating psychologist has not fully endorsed the quality of the 
Individual’s judgment at this time.  In addition, the DOE psychiatrist assessed the Individual’s 
current risk of a future episode as moderate to high, significantly higher than the “low probability 
of recurrence” set forth in the Adjudicative Guidelines.  Finally, given the DOE psychiatrist’s 
opinion regarding the adequacy of the Individual’s treatment and the appropriateness of the 
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medications which she has been prescribed, I have serious concerns regarding efficacy of the 
Individual’s current treatment plan and whether that plan bodes well for the Individual’s future 
stability.  Based on this information, I cannot find that the Individual’s treatment to date is 
sufficient to mitigate the Criterion H security concerns in this case.       
 
V. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria F, H, K and L 
of the Part 710 regulations.  I also find that the Individual has presented sufficient information to 
resolve the Criteria F, K, and L concerns.  However, the Criterion H concern remains unresolved.  
Therefore, I cannot conclude that granting the Individual access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE should not grant the Individual 
access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: September 16, 2010 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  May 26, 2010 
 
Case Number:  TSO-0921 
 
This decision concerns the eligibility of XXXXXXXXXXXX (“the Individual”) for a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s request for 
access authorization should be granted.  For the reasons detailed below, I find that the Individual 
should not be granted access authorization at this time.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor in a position that requires him to hold an access 
authorization.  While processing the request for access authorization, a DOE local security office 
(“LSO”) obtained information during a May 2009 Personnel Security Interview (PSI) regarding 
the Individual’s gambling, which created a substantial doubt regarding his eligibility for access 
authorization. DOE Ex. 6.  After the PSI, the LSO referred the Individual to a DOE consultant-
psychiatrist (“DOE psychiatrist”) for an evaluation.  The DOE psychiatrist prepared a report 
describing her evaluation of the Individual, and her resulting diagnosis, and presented the report 
to the LSO.  DOE Ex. 4.  After reviewing the DOE psychiatrist’s report and the Individual’s 
personnel security file, the LSO concluded that the derogatory information casting doubt on the 
Individual’s eligibility for access authorization remained unresolved.  The LSO informed the 
Individual of its conclusion in a Notification Letter that set forth the DOE’s security concerns 
and the reasons for those concerns.  See Notification Letter, March 3, 2010.  The Notification 
Letter also informed the Individual that he was entitled to a hearing before a Hearing Officer in 
order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced six exhibits into the record and presented the testimony of one 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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witness, the DOE psychiatrist.  The Individual tendered 15 exhibits and presented his own 
testimony.  See Transcript of Hearing, Case No. TSO-0921 (hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
III. DEROGATORY INFORMATION AND ASSOCIATED SECURITY CONCERNS 
 
A. The Individual’s Gambling 
 
The facts in this case are essentially undisputed.  The Individual began gambling regularly in the 
mid-1990s, when he would travel to Las Vegas, Nevada, and Reno, Nevada.  DOE Ex. 4. at 22.  
Between 1997 and 2004, the Individual visited casinos three to four times per year.  Id.  
Beginning in 2004, his visits increased to three to four times per month.  Id.  When the 
Individual first began gambling, he generally spent several hundred dollars per occasion, 
sometimes up to $1000.  Id.  Over time, the amounts increased and the Individual spent as much 
as $100,000 to $200,000 on each gambling occasion.  Id. at 23-24.           
 
At the request of his wife, the Individual attended several Gamblers Anonymous (GA) meetings 
prior to his divorce.  Id. at 23.  The Individual’s gambling played a large role in his 2004 divorce.  
Id.  In hindsight, the Individual believes that, at the peak of his gambling in 2006-2007, he had a 
gambling addiction.  Id. at 23.  
     
The LSO referred the Individual to the DOE psychiatrist for an evaluation in July 2009.  Id. at 1.  
Following the evaluation, the DOE psychologist concluded that the Individual met the diagnostic 
criteria for Pathological Gambling, as set forth in the American Psychiatric Association, 
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Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision (2000) 
(DSM-IV-TR).  Id. at 45-47.  The DOE psychiatrist further determined that Pathological 
Gambling is “a serious mental disorder” that is “associated with poor impulse control that 
predisposes [an] individual to impaired judgment and reliability.”  Id. at 49.  Finally, the DOE 
psychiatrist concluded that the Individual’s Pathological Gambling was not being properly 
treated, and she recommended that the Individual seek professional help, such as counseling or 
therapy, to adequately treat the disorder.  Id.    
 
B. The Notification Letter and DOE’s Security Concerns  
 
As stated above, the Notification Letter included a statement of derogatory information that 
created a substantial doubt as to the Individual’s eligibility to hold a security clearance.  This 
information, most of which is set forth above, raises security concerns under 10 C.F.R. 
§ 710.8(h) (Criterion H).   
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  It is well-established that Pathological Gambling is a condition which falls 
within the scope of Criterion H.  See Personnel Security Hearing, Case No. TSO-0852 (2010); 
Personnel Security Hearing, Case No. TSO-0615 (2008).2  In light of the DOE psychiatrist’s 
determination that the Individual meets the diagnostic criteria for Pathological Gambling, and 
that the illness may cause a defect in his judgment or reliability, the LSO properly invoked 
Criterion H.  
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
As mentioned above, the Individual did not dispute the facts giving rise to the Notification 
Letter.  Tr. at 49.  The only issue to be resolved at the hearing was whether the Individual had 
mitigated the security concerns arising from those facts.   
 
The Individual testified that he first started gambling in the late 1980s or early 1990s “just for 
fun.”  Tr. at 51.  He developed a gambling problem in approximately 2001, when he and his wife 
moved to a new state.  Id.  The Individual did not have much to do at that time and began 
frequenting a local casino.  Tr. at 51-52.  On his gambling outings, the Individual would spend 
“maybe a couple hundred dollars a week, a thousand here, a thousand there.”  Tr. at 52.  Over 
time, the amounts he spent on each gambling occasion increased to as much as $20,000 per 
occasion.  Tr. at 59-60.  In 2006-2007, the Individual’s self-described worst gambling period, he 
sometimes gambled as much as $100,000 on each occasion.  Tr. at 67-68.   
 
According to the Individual, he gambled partly “to fill a void” and partly “for the challenge.”  Tr. 
at 71.  He stated that he often lied to his then-wife about his gambling, and he acknowledged that 

                                                 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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his gambling played a large role in his 2004 divorce.  Tr. at 53, 64.  He further acknowledged 
that from approximately 2001 until he stopped gambling in May 2009, he was a “compulsive 
gambler.”  Tr. at 72.  He attended some GA meetings in 2002 because his wife asked him to.  Tr. 
at 61-62.  He attended once per week for approximately six months, but they “did not help” 
because they did not cause him to change his habits.  Id.  He attended six or seven GA meetings 
again in 2009, and again did not find them helpful.  Tr. at 23-24, 42.  Rather, he turned to self-
help books to gain insight into his gambling problem.  Tr. at 23-24.  The Individual did not seek 
out counseling to address his gambling problem because he did not believe it was the solution for 
him.  Tr. at 76.  Rather, he believed he had to make positive changes for himself.  Id.  
Nonetheless, the Individual has been meeting with a psychiatrist once every two or three weeks 
since April 2010.  Tr. at 39.  He stated that he finds the psychiatrist to be someone he can talk to 
about his life, since the Individual does not have any family members or friends who live near 
him.  Tr. at 76.   
 
The Individual testified that he realized after his May 2009 PSI that his gambling was a problem; 
he has not gambled since then.  Tr. at 83.  He stated that the temptation to gamble has lessened 
over the past several months, but he admitted that he still experiences urges to gamble.  Tr. at 80-
81.  The Individual is “not proud” of his gambling and is doing everything he can to suppress the 
urge to gamble.  Tr. at 70, 87.  The Individual now spends his free time playing guitar, 
completing home improvement projects, reading, and focusing on work-related projects.  Tr. at 
24.  He stated, “right now, I feel my life is at peace. I don’t need a whole lot of guidance right 
now.  I just take charge of myself, and I know where I’m going.”  Tr. at 77.   
 
The Individual did not present evidence or other testimony to substantiate his assertions 
regarding his abstinence from gambling.  Therefore, his testimony in that regard remains 
uncorroborated.  Even assuming, however, that he has abstained from gambling since May 2009, 
I am unable to conclude that the Individual has mitigated the security concerns associated with 
his diagnosis of Pathological Gambling.   
 
The Adjudicative Guidelines discuss possible ways to mitigate security concerns.  Regarding 
mitigation of concerns raised by psychological disorders or conditions demonstrating defects in 
judgment or reliability, the guidelines cite as a mitigating condition that “the individual has 
voluntarily entered a counseling or treatment program … and the individual is currently 
receiving counseling or treatment with a favorable prognosis by a duly qualified mental health 
professional.”  Adjudicative Guidelines, Guideline I, ¶ 29(b).  Another mitigating condition may 
be a “recent opinion by a duly qualified mental health professional employed by, or acceptable to 
and approved by the U.S. Government that an individual’s previous condition is under control or 
in remission, and has a low probability of recurrence or exacerbation.”  Id., Guideline I, ¶ 29(c).   
 
In this case, the DOE psychiatrist, after listening to the Individual’s testimony at the hearing, 
reaffirmed her diagnosis that the Individual met the diagnostic criteria for Pathological 
Gambling.  Tr. at 94.  She noted that the Individual’s period of approximately 14 months of 
abstinence from gambling was commendable, but she also believed that the Individual would 
continue to struggle to suppress his urges to gamble.  Tr. at 98.  The DOE psychiatrist questioned 
the efficacy of the Individual’s current counseling, given the relatively short period of time he 
has attended and the fact that it is not specifically focused on his gambling problem.  Tr. at 100.  
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She added, “self-help [and] supportive counseling is effective, but transient at best, and I could 
not really predict from the improvement [the Individual exhibited at the hearing] that he won’t be 
[gambling] three or five years down the road.”  Tr. at 101.  The DOE psychiatrist believed that, 
as of the date of the hearing, the Individual’s risk of relapse remained “moderate to high.”  She 
recommended that, in order to demonstrate adequate evidence of rehabilitation, the Individual 
establish a period of at least two years of abstinence from gambling and one year of counseling.  
Tr. at 111, 114-15.      
 
After considering the hearing testimony and evaluating the record as a whole, I find that the 
Individual has not mitigated the security concerns raised by his gambling.  The Individual has 
made progress in addressing his gambling problem, including developing some insight into the 
problems caused in his life by his gambling, attending some counseling sessions, and 
maintaining a 14-month period of abstinence from gambling.  However, he still has a long way 
to go in his recovery.  The Individual has been abstinent from gambling for a relatively short 
period of time, given the fact that his gambling problem spanned nearly a decade.  In addition, as 
of the hearing, the Individual was in the early stages of psychotherapy, only attending counseling 
sessions once every two to three weeks for three months.  Finally, the DOE psychiatrist assessed 
the Individual’s current risk of relapse as moderate to high, significantly higher than the “low 
probability of recurrence” set forth in the Adjudicative Guidelines.  Based on this information, I 
cannot find that the demonstrated period of abstinence and treatment received to date are 
sufficient to mitigate the security concerns in this case.  In that regard, I agree with the DOE 
psychiatrist’s testimony that this period of abstinence and treatment is not yet sufficient to show 
adequate rehabilitation or reformation.     
 
V. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criterion H of the Part 
710 regulations.  I also find that the Individual has not presented sufficient information to fully 
resolve those concerns.  Therefore, I cannot conclude that granting the Individual access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should not grant the Individual access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: August  19, 2010 
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1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.                                                                                                                                      

                                                                                 

                                                           December 29, 2010

                                                                                                                                                            

                                       DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 9, 2010

Case Number: TSO-0922

This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

The individual is an applicant for a DOE access authorization.  During a background investigation,

the individual revealed that he had been undergoing treatment for a psychiatric condition.  That

revelation prompted the Local Security Office (LSO) to conduct a Personnel Security Interview (PSI)

of the individual.  After the PSI, the LSO requested the individual’s medical records and

recommended a psychiatric evaluation of the individual by a DOE board-certified consultant

psychiatrist (DOE psychiatrist).  After conducting a forensic examination, the DOE psychiatrist

concluded that the individual suffers from a mental illness of a nature that causes or may cause a

significant defect in his judgment and reliability.  

In May 2010, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h). 

information fell within the purview of one potentially disqualifying criterion set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (h) (hereinafter referred to as Criterion H).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called two witnesses, a personnel security specialist and the DOE psychiatrist. The

individual presented the testimony of three witnesses - his girlfriend, his girlfriend’s father and his

treating psychiatrist.  He also testified on his own behalf.  The DOE and the individual submitted

a number of written exhibits prior to and during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly
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consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one criterion as the basis for denying the individual’s security

clearance, Criterion H.  To support Criterion H, the LSO relies, inter alia, on the DOE psychiatrist’s

report that  the individual suffers from a mental illness, Schizophrenia-Undifferentiated Type.  DOE

Exh. 1.  The DOE psychiatrist further opined that this mental illness causes or may cause a

significant defect in his judgment and reliability.  

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H.  A mental illness or condition can impair a

person’s judgment, reliability and trustworthiness.  See Guideline I of the Revised Adjudicative

Guidelines for Determining Eligibility for Access to Classified Information issued on December 29,

2005, by the Assistant to the President for National Security Affairs, The White House. 

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has been suffering from a mental

health condition for many years.  According to the individual, his condition first surfaced in 1980

during his junior year in high school.  Transcript of Hearing (Tr.) at 70.  He subsequently began

experiencing delusions of grandeur and mania, and met with a psychiatrist (psychiatrist #1) who

diagnosed him with Acute Schizophrenia.  Id. at 71.  During this time period, psychiatrist #1

prescribed Navane for the individual, a medication used for treating schizophrenia and, Cogentin,

a medication used for treating Parkinson’s disease, control tremors and muscle stiffness.  The

individual took this medication for a few months under psychiatrist #1's care.  Id.  

While in college, from 1981 to 1987, the individual was diagnosed by another psychiatrist

(psychiatrist #2) with Manic Depression.  Id.  Psychiatrist #2 prescribed Lithium Carbonate for the

individual, a medication used to treat manic episodes.  Id.  The individual reported that he took

Lithium for many years, but stopped taking the medication on his own on several occasions.  Id.

From 1993 to 1997, the individual experienced several acute manic episodes and hospitalizations,

and in May 1997, he was arrested for Disorderly Conduct in a Public Place when he took off all of

his clothes in a park.  Id. at 72.  According to the individual, all of these episodes occurred when he

had stopped taking his medication.  Id. 

The individual has been seeing his current treating psychiatrist (psychiatrist #3) on a monthly basis

since 1999.  Psychiatrist #3 diagnosed the individual as suffering from Schizophrenia-

Undifferentiated Type.  Id. at 73.  The individual is currently taking Risperdal, an antipsychotic drug

used to treat schizophrenia and bipolar disorder symptoms, and Artane, a medication used to treat

tremors and stiffness.  He characterizes his symptoms as persistent visual and auditory “distractions.”
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3/ The individual consulted, as suggested by psychiatrist #3, with another psychiatrist (psychiatrist #4)

in March 2009 for a second opinion regarding his medication.  Psychiatrist #4 diagnosed the individual with

Schizoa Affective Disorder.  During his examination of the individual, psychiatrist #4 reported relevant

information about the individual’s mental state.  According to psychiatrist #4, the individual described his

visual hallucinations as “being both from known and unknown individuals who talk to him through the day

and say threatening and hurtful things.”  The individual revealed to psychiatrist #4 that he is expected to

“help [these individuals] spiritually and serve them somehow or else they will try to hurt or kill him.”   See

DOE Exh. 7.  The individual also sought treatment from a different psychiatrist (psychiatrist #5) from 2001

to 2005, who diagnosed the individual with a condition that ‘borders on Bipolar.”  See DOE Exh. 1 and 5.

  

Id. at 75, DOE Ex. 5.  3/  During a 2009 PSI, the individual described his symptoms, stating “ . . .

I’ve been seeing and hearing what I thought were angels.  And I wasn’t able to tune in, or tune out

what I was seeing and hearing, so that’s what makes them disabling, because it happens whenever

they choose to talk to me or interact with me . . . It’s every day, all day long.”  Id.  He further

described the “distractions” as sometimes having long hair, white robes, wings, and a halo and stated

that “one of the distractions bothers me to the point where sometimes I have to slap my face just to

get them to stop.”  Id.  He also described one of his distractions as a “full-length body with me-that

I can actually see with my peripheral vision that there’s somebody there.”  The individual admits that

he continues to see and hear these distractions even while on his current medications, although he

states that the medication helps.  Id.  

In September 2009, DOE contacted the individual’s current treating psychiatrist, psychiatrist #3,  to

verify the information provided by the individual during his background investigation, including his

medication and his diagnosis of Schizophrenia-Undifferentiated Type.  DOE Exh. 1.  Psychiatrist

#3 reported that the individual has been prescribed Lithium, Seroquel, Haldol, Ablify and Prolixin

in the past, and Risperdal and Artane currently.  Id.  He further stated that the individual’s prognosis

is one of “continued stability of symptoms,” and believes the individual is able to work full time.

Psychiatrist #3 also indicated that he does not feel the individual has a mental condition which

causes or may cause a significant defect in his judgment or reliability.  Id.        

The LSO referred the individual to a DOE psychiatrist in December 2009 for a forensic evaluation.

The DOE psychiatrist stated that the individual “ . . . has been chronically psychotic, with auditory

and visual hallucinations and delusions for many years,” but acknowledged a presence of

rehabilitation and behavioral changes, including the individual’s medication change and his self-

report that he has not talked to the “distractions” in the past two years.  Id.  The DOE psychiatrist

also indicated that the individual “is functioning better, is equipped with effective strategies for

managing his illness and treatment, and is compliant with treatment.”  Id.  Nevertheless, at the time

of the evaluation, he opined that the individual does have an illness or mental condition of a nature

that causes or may cause a significant defect in his judgment or reliability.  Id.    
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4/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  4/ After due deliberation, I have determined that the individual’s

access authorization should not be granted.  I find that granting the individual’s DOE security

clearance will endanger the common defense and security and is not clearly consistent with the

national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision

are discussed below.

A. The Mental Condition

The individual has been treated by, or seen, five different psychiatrists over the last 30 years.  He has

received diagnoses of Acute Schizophrenia, Manic Depression, Schizophrenia - Undifferentiated

Type and Schizoa Affective Disorder/Schizoid Affective Disorder.  The individual does not dispute

that he has been suffering from a mental condition for the last 30 years of his life.  Therefore, the

focus of this Decision will be on whether the individual is adequately reformed or rehabilitated from

his mental health condition.

B. Rehabilitation or Reformation

1. The Lay Testimony

At the hearing, the individual vividly described the symptoms of his medical condition.  He stated

that he has both auditory and visual hallucinations which he refers to as “distractions.”  Although

he does a good job of ignoring the distractions, he admitted that he is not able to tune them out

completely.  Tr. at 75.  The individual testified that “while [the distractions] intrude upon my waking

day,” he is still able to drive to and from work, complete his job and engage in social activities

without impairment.  He further testified that he does not “act upon anything I see or hear while

experiencing the distractions.”  Id.  The individual testified that he sees psychiatrist #3 once a month

and is committed to taking his medications, after previously experiencing what would happen if he

stops taking them.  Id.  According to the individual, he utilizes several mechanisms to remind him

to take his medications on time, including leaving his morning pills next to his cell phone and watch

and placing a note in his lunch box that he takes to work.  Id. at 75-76.

The individual testified that he has a strong network of caring individuals who support him. He

stated that he has been in a committed relationship for over three years, and that his girlfriend has
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been helpful and supportive in all aspects of his treatment, including attending scheduled visits with

psychiatrist #3.  Id. at 75.  The individual stated that he no longer has a close relationship with his

family because he believes they are in denial about his condition and have interfered with his

treatment, but that he has the love and support of his girlfriend’s family who are all fully aware of

his mental condition.  Id.  at 74, 76, and 77.  In addition to the support of his girlfriend and her

family, the individual stated that his coping techniques include prayer which he finds to be “both

comforting and beneficial” in  dealing with his condition. Id. at 76.  Lastly, the individual testified

that he feels better now than he has for years and believes that he has largely overcome what he

considers to be his handicap.  Id. at 77.

During the hearing, the individual also offered the testimony of his girlfriend and his girlfriend’s

father.  His girlfriend testified that she met the individual in 2007 and immediately found him to be

a kind and caring person.  Id. at 108.  She stated that the individual readily acknowledged his

condition and appeared to be managing his condition well.  Id.  The individual’s girlfriend further

testified that she regularly attends appointments with the individual and is committed and supportive

of his treatment.  Id.  She described one occasion when the individual did not take his medication

on the advice of his mother and appeared to be more distracted than usual.  Id. at 109.  However, she

stated that once he resumed his medication, he “got back to himself.”  She added that she has a

loving and committed relationship with the individual and considers him to be very reliable and

trustworthy.  Id. at 110.  

Likewise, the girlfriend’s father testified that he has known the individual for about three years and

has become “something of a proud surrogate father” to the individual.  Id. at 116.  He considers the

individual to be a decent, caring, responsible, and trustworthy person who has always been candid

and honest about his condition.  The father testified that the individual diligently takes his

medication and understands what happens when he does not comply with his treatment.  Id. at 117.

He has no concern about the individual’s relationship with his daughter and has never known him

to be violent or “for his illness to manifest itself in any other anti-social way.”  Id. at 118.  The father

believes that, despite the individual’s illness, he is able to function on a daily basis “at a level that

probably would have been unthinkable until rather recently.”  He reiterated that the individual’s

illness does not affect his behavior in any negative way.  Id.  

2. Testimony of the Personnel Security Specialist

The personnel security specialist who has worked at DOE for fourteen years and has provided expert

testimony on national security matters at a number of hearings, testified that the DOE is primarily

concerned that the individual has a pattern of mental health issues that cause or may cause a

significant defect in his judgment and reliability.  Id. at 26.  She testified that such mental health

conditions can impair the individual’s reliability and trustworthiness.  The security specialist noted

that, in this case, there have been several qualified mental health professionals who have diagnosed

the individual with a chronic psychological condition.  Id.  She further testified that DOE is

concerned that the individual has demonstrated emotionally unstable and bizarre behavior, and that

the individual’s “distractions” or symptoms occur on a daily basis.  Id.  The specialist testified that

although the individual is following his treatment plan and is taking medication, “this in itself is a
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strong indication that there could still be an issue.”  Id. at 27.  She reiterated that the DOE is

primarily concerned that the individual currently experiences “distractions,” i.e., is seeing and

hearing angels.  Id. at 147.  She further testified that DOE’s concern is whether the individual

possesses the judgment, reliability and trustworthiness to protect national security.  The security

specialist testified that, in her opinion, these issues have not been resolved.  Id. at 28.

 3. Mental Health Expert Opinions and Testimony

Psychiatrist #3, a board-certified psychiatrist, testified that he has treated the individual for

schizophrenia since 1999.  Id. at 130.  He stated that he meets with the individual every four to six

weeks for medication management which consists of the administration of Risperdal and Artane.

Id. at 130-131.  Psychiatrist #3 testified that the individual diligently follows his treatment plan, has

never missed an appointment and has been forthcoming and serious about his treatment.  Id.

According to psychiatrist #3, the individual’s illness has improved with medication, although he

considers his condition to be permanent.  Id.    He opined that the individual’s illness is not likely

to worsen with age, and that his prognosis is for “continued and stable partial remission of

symptoms.”  Psychiatrist #3 noted that, in spite of the individual’s “residual symptoms of visual and

auditory hallucinations of spiritual beings,” he has never seen any evidence that the symptoms impair

the individual’s judgment.  Id.  He further opined that he does not believe the individual is likely to

relapse.  While psychiatrist #3 agreed that “academically” schizophrenia could cause a defect in

judgment and reliability, he did not believe, in the individual’s case, that his illness could cause a

defect in his judgment and reliability.  Id. at 137.  He based his conclusion on his examinations and

treatment of the individual over many years.  When questioned whether he could describe where the

individual falls on a scale from one to ten, with one being a mild form of schizophrenia and nine

extreme, psychiatrist #3 testified that he would place the individual’s schizophrenia at a one or two.

Id. at 138. He added that a person’s judgment may begin to be impaired if he or she were placed

about halfway on the scale, at four to six.  He described a person who places as a nine on the scale

as a person who could not sit still, was agitated and pacing, symptoms that would be blatantly

obvious.  Psychiatrist #3 testified that a person on the lower end of the scale can function normally.

Id. at 140.  He added that the individual has strong support and coping mechanisms in place, stating

that he does not believe the individual’s compliance with his treatment would stop if his support

system were damaged.  Id. at 153.  Finally, he reiterated that the individual is considered in partial

remission because there is still the presence of symptoms, i.e., distractions, but that the individual’s

symptoms are stable.  Psychiatrist #3 opined that the individual’s risk of relapse is low, less than 5

percent.  Id. at 156.

The DOE psychiatrist testified that when he examined the individual in November 2009 he found

the individual to be very forthcoming and candid about his psychiatric problems.  Id. at 39.  He

testified that schizophrenia is generally a chronic condition, but with proper treatment, “people can

function quite well.”  Id. at 40.  The DOE psychiatrist agreed with psychiatrist #3's diagnosis of

Schizophrenia-Undifferentiated Type.   He opined that he believes schizophrenia is a chronic illness

that may cause a significant defect in judgment and reliability.  In this case, however, the DOE

psychiatrist, after listening to all the testimony at the hearing, now believes that the individual has

the coping and support mechanisms in place which causes him to believe that the individual’s illness
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5/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The

text of a cited decision may be accessed by entering the case number of the decision in the search engine

located at http:www.oha.doe.gov/search.htm.   

will not affect the individual’s judgment and reliability.  Id. at 62.  He agreed with the opinion of

psychiatrist #3 that the individual’s risk of relapse is fairly low and opined that the individual’s

condition will probably get better “because [the individual] is building on his successes.”  Id. at 65.

     

4. Hearing Officer’s Evaluation of the Evidence

The individual’s and the DOE’s mental health experts agree that while the individual’s mental

condition, Schizophrenia-Undifferentiated Type, is a chronic condition, they do not believe that the

mental condition will cause a significant defect in his judgment and reliability.  They further believe

that the individual has a low probability of relapse, even though psychiatrist #3 admitted that the

individual can be considered in partial remission only due to his daily hallucinations.  In addition,

they both believe that the individual’s condition is “readily controllable with treatment and that the

individual has demonstrated ongoing and consistent compliance with his treatment plan.”  See

Adjudicative Guideline I at 29(a).  In the administrative process, Hearing Officers generally accord

deference to the expert opinions of psychiatrists and other mental health professionals regarding

rehabilitation and reformation. See Personnel Security Hearing, Case No. TSO-0728 (2009).  5/

Here, however, the interests of national security compel me to find that the individual’s mental

health is an unacceptable risk.  The individual admits that he has visual and auditory hallucinations

on a daily basis.  Tr. at 75. 

As stated earlier, the Hearing Officer’s role is to issue a Decision that reflects a comprehensive,

common-sense judgment, made after consideration of all the relevant evidence, favorable and

unfavorable, as to whether the granting or continuation of a person’s access authorization will not

endanger the common defense and security and is clearly consistent with the national interest.

10 C.F.R. § 710.7(a).  The evidence in this case shows that the individual suffers from a mental

condition that is still symptomatic, i.e., it causes him to experience visual and auditory hallucinations

on a daily basis.  Although it is positive that the individual is diligently complying with his treatment

plans; is taking his medication, as prescribed, and has a strong network of support, I still have

lingering doubts that someone who experiences hallucinations throughout the day possesses the

requisite reliability from a national security perspective.  A higher level of judgment and reliability,

beyond being able to function in the workplace, is required to protect classified information.  Even

though two psychiatrists provided their clinical assessment of the individual, neither is an expert on

national security.  From a common-sense perspective, the risk that the individual’s mental condition

presents is too great.  After considering the “whole person,” I am convinced that the DOE cannot

rely, at this time, on the individual’s ability to make sound judgment calls regarding the safeguarding

of classified information.  See Adjudicative Guidelines at (2)a.  Based on all the foregoing, I find that

the individual has not provided adequate evidence to mitigate the security concerns under Criterion

H.
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VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion H.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

not brought forth convincing evidence to mitigate the security concerns associated with Criterion H.

I therefore cannot find that granting the individual’s access authorization would not endanger the

common defense and security and would be consistent with the national interest. Accordingly, I find

that the individual’s access authorization should not be granted.  Either party may seek review of this

Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: December 29, 2010        
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Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   June 7, 2010 
 
Case Number:   TSO-0923 
 
 
 
This Decision concerns the eligibility of XXXXX X. XXXXXXXXXX (hereinafter referred to 
as “the Individual”) to hold a security clearance under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that his security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had engaged in unusual conduct which brought his honesty, 
trustworthiness, and reliability into question, had used alcohol habitually to excess, and been 
diagnosed by a psychologist as alcohol dependent.1   
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.  

                                                 
1  The Notification Letter alleges that the Individual has: (1) “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment 
or reliability,” 10 C.F.R. § 710.8(h); (2) “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed 
by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse,” 10 
C.F.R. § 710.8(j); and (3) “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show 
that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may 
be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security,”  10 C.F.R. ' 710.8(l).   
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The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on June 8, 2010.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, a member of his Intensive Outpatient Program (IOP) Therapy group, his Alcoholics 
Anonymous (AA) Sponsor (the Sponsor), his fiancée, two close friends, his supervisor, his 
Employee Assistance Program Coordinator, his IOP Counselor, and a DOE consultant 
psychologist (the Psychologist).  See Transcript of Hearing, Case No. TSO-0923 (hereinafter 
cited as ATr.@). The LSO submitted 21 exhibits, marked as Exhibits 1 through 21, while the 
Individual submitted 20 exhibits, marked as Exhibits A through U. 
 
II. FINDINGS OF FACT 
 
On October 15, 1982, the Individual was arrested for Driving While Intoxicated (DWI) and 
Careless Driving.  He was found to have a Blood Alcohol Content of .12 at the time.  On 
September 1, 1996, the Individual was arrested for Disorderly Conduct and Battery.  The 
Individual had consumed “eight to twelve beers” prior to the incident which resulted in this 
arrest.  Exhibit 18 at 39-46.     
 
On January 30, 2010, the Individual consumed four shots of hard liquor and six beers.  Exhibit 
18 at 10-12.  The Individual then attempted to operate a motor vehicle and drove into a light 
pole.  Police apprehended the Individual about 40 yards away from the scene of this accident.  Id. 
at 15-16.  The Individual admits that he would have left the scene if his vehicle had been 
operating.  Exhibit 8 at 5.  When the police asked the Individual how much he had to drink, the 
Individual replied “one bud light.”  Exhibit 18 at 35.  However, the Individual was unable, or 
unwilling, to provide a suitable breath sample, so no BAC could be determined at the time of this 
arrest.  Id. at 18-20.  Accordingly, the Individual was arrested for Aggravated Driving While 
Intoxicated (ADWI).  Id. at 8.  The Individual was also cited for Failure to Provide Proof of 
Insurance and having Expired License Plates.  Id. at 37-38.     
 
On February 18, 2010, the LSO conducted a Personnel Security Interview (PSI) of the 
Individual.2  During this PSI, the Individual admitted that he is an “alcoholic.”  Exhibit 18 at 9.  
The Individual stated that he last used alcohol on January 30, 2010.  Id. at 23.  He stated that he 
had enrolled in his Employee Assistance Program (EAP).  Id. at 26.   
 
At the request of the LSO, the Individual was evaluated by the DOE Psychologist.  The 
Psychologist reviewed selected portions of the Individual’s personnel security file, and 
interviewed the Individual.  The Psychologist also administered the Millon Clinical Multiaxial 
Inventory-III (the MCMI-III) to the Individual.  After completing his evaluation of the 
Individual, the Psychologist issued a report in which he found that the Individual met the criteria 
set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition-Text 
Revised (DSM-IV-TR) for “alcohol dependence with physiological dependence, in early full 

                                                 
2  A transcript of the February 18, 2010, PSI appears in the record as Exhibit 18. 
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remission.”3  Exhibit 8 at 9.  The Psychologist further found the Individual’s alcohol dependence 
to be an illness or condition that causes, or may cause, a defect in the Individual’s judgment and 
reliability.  Id. at 10.  The Psychologist opined that, at the time of his evaluation of the 
Individual, he was neither reformed nor rehabilitated because he had only been abstaining from 
alcohol use for a period of approximately 10 weeks.  Id. at 9.  The Psychologist noted that the 
Individual would soon complete his IOP, and recommended continued participation in AA.  Id.     
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
A.  Criteria H and J 
 
The Individual has a history of three alcohol-related arrests or citations: a DWI in October 1982, 
a Disorderly Conduct and Battery charge in 1996, and an Aggravated DWI charge in January 
2010.  Moreover, the Psychologist diagnosed the Individual with alcohol dependence.  This 
pattern of alcohol-related arrests and other information indicating that his use of alcohol might be 
problematic raises security concerns about the Individual under Criterion J.  In addition, the 
alcohol dependence diagnosis by the Psychologist, along with the derogatory information 
concerning alcohol discussed above, raises security concerns under Criterion H.  Excessive 
alcohol consumption often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual's reliability and trustworthiness.  Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Adjudicative Guidelines) at ¶ 21.   In the present case, a particularly strong association 
exists between the Individual’s consumption of alcohol and his subsequent failure to exercise 
good judgment and to control his impulses, as evidenced by his repeated engagement in activities 
that required the intervention of law enforcement to protect those around him.   
 
                                                 
3  A copy of this Report appears in the record as Exhibit 8.  
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I find that the Individual has not mitigated the security concerns raised by his alcohol 
dependence.  The Individual does not dispute the alcohol dependence diagnosis and candidly 
admits he is “an alcoholic.”  He convincingly testified that he has abstained from using alcohol 
since January 30, 2010.  This assertion has been corroborated by the testimony of the other 
witnesses presented by the Individual as well as 11 written statements of support submitted by 
the Individual.4  The Individual has successfully completed his IOP, and is currently 
participating in the IOP’s aftercare program.  He has become an active participant in AA, where 
he has obtained a sponsor, began working the 12–Step Program, and regularly attended an 
average of one AA meeting a day.  It is clear that the Individual has immersed himself in the AA 
culture, and has found it to be a source of strength and inspiration.  The Individual has enrolled 
in his employer’s EAP, where he has been subject to random drug and alcohol screening and 
meets on a monthly basis with an EAP counselor who monitors the progress of his recovery.  
While these are important and necessary steps for the Individual, I was convinced by the 
Psychologist’s testimony that the Individual needs to abstain from alcohol for a full year in order 
to resolve the doubts raised by his alcohol dependence. 
 
After hearing the testimony of all of the other witnesses, the Psychologist testified.  The 
Psychologist testified that the Individual is neither reformed nor rehabilitated from his habitual 
and excessive alcohol use.  Tr. at 206.  The Psychologist testified that while the Individual had 
“thrown himself into AA alcohol abstention and treatment programs with . . . an admirable 
intensity,” not enough time has passed since the Individual’s recovery had begun.  Id. at 207.  
The Psychologist, citing the results of the MCMI-III which he had administered to the 
Individual, expressed concerns about whether the Individual could sustain his recovery.  Id. at 
207-208, 210-211.  The Psychologist testified that he was of the opinion that the Individual had a 
sixty percent chance of relapsing during the next six months.  Id. at 208, 211-212.  The 
Psychologist testified that the Individual’s “emotionality and needfulness” complicate his 
recovery and increase the likelihood that he will relapse.  Id.  The Psychologist recommended 
that the Individual obtain psychotherapy to “work on his autonomy.”  Id. at 209.  The 
Psychologist also expressed concerns that the Individual continues to participate in a golfing 
foursome which has previously facilitated and supported his alcohol disorder.  Id. at 209-210.  
 
The Psychologist’s testimony that the Individual needed at least a year of sobriety was supported 
by the testimony of both experts who testified on behalf of the Individual.  The EAP Counselor 
testified that the Individual’s mandatory recovery program will not be completed until February 
2011.  Tr. at 166.  She testified that while the Individual has gained a real understanding of his 
condition, and his recovery is going very well, his recovery is only six months old, and it is too 
early to tell if he will succeed in remaining sober.  Id. at 175.  The IOP Counselor testified that 
the Individual’s chance of relapse is low.  Id. at 152-153.  However, the IOP Counselor also 
testified that the Individual has not yet completed the IOP’s Aftercare Program.  Id. at 150.  The 
IOP Counselor testified that time is an important factor in judging the success of an Individual’s 
recovery.  Id. at 152.                                                           
 
Based upon the Psychologist’s compelling testimony, I find that the Individual has not 
sufficiently mitigated the security concerns raised under Criteria H and J. 

                                                 
4  The written statements appear in the record as Exhibits B, C, E, F, G, H, I, J, K, L, and M. 
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C. Criterion L   
 
The Individual has a significant history of criminal conduct.  The Notification Letter sets forth 
his history of three alcohol-related arrests.  The Notification Letter also notes that during the 
incident that led to his January 30, 2010, ADWI, the Individual lied to the police about the 
amount of alcohol he had recently consumed and had considered fleeing the scene, behavior 
which is evidence of poor judgment.  This information raises security concerns under Criterion 
L. 
 
“Conduct involving questionable judgment, lack of candor, dishonesty, or unwillingness to 
comply with rules and regulations can raise questions about an individual's reliability, 
trustworthiness and ability to protect classified information.”  Adjudicative Guidelines at ¶ 15. 
“Criminal activity creates doubt about a person's judgment, reliability and trustworthiness. By its 
very nature, it calls into question a person's ability or willingness to comply with laws, rules and 
regulations.”  Id. at ¶ 30. 
 
In the present case, all of the criminal conduct and behavior evidencing poor judgment, 
unreliability and dishonesty cited in the Notification Letter occurred when the Individual was 
intoxicated.  I find that the Individual’s criminal conduct, and behavior evidencing poor 
judgment, resulted from his alcohol dependence.  Clearly, when the Individual uses alcohol, his 
judgment, reliability, and honesty are significantly impaired. Just as clearly, as long as the 
unresolved concerns that he may return to alcohol use exist, the concerns that his judgment, 
reliability, and honesty could be impaired will exist as well.  Accordingly, because the Individual 
has not yet remained abstinent from alcohol for a period of time sufficient to establish his 
reformation or rehabilitation from alcohol dependence, I find that he has not resolved those 
security concerns arising from his criminal conduct and behavior evidencing poor judgment, 
reliability and honesty cited in the Notification Letter under Criterion L. 
   
I therefore find that the security concerns raised under Criterion L remain unresolved.          
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H, J, and L.  I 
find that unmitigated security concerns remain under each of these criteria.  Accordingly, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be restored at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 7, 2010 
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*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
 
                                                            August 17, 2010  
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   June 7, 2010 
 
Case Number:   TSO-0924 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to 
maintain a DOE access authorization.  See Ex. 3 at 2.   
 
In December 2009, the individual was arrested for Driving Under the Influence (DUI) 
and Child Endangerment.  Ex. 3 at 2.  The arrest prompted the Local Security Office 
(LSO) to call the individual into a personnel security interview (PSI), which was held in 
January 2010.  Id.  At the PSI, the individual described an extensive drinking history.   
See Ex. 8.  As a result of the individual’s drinking history, the LSO referred him to a 
DOE-consultant psychiatrist.  Ex. 3 at 2. 
 
In February 2010, the DOE-consultant psychiatrist diagnosed the individual with Alcohol 
Abuse.  Ex. 4 at 12; see also AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND 

STATISTICAL MANUAL OF MENTAL DISORDERS 197-99, 212-214 (4th ed., text. rev., 2000) 
[DSM-IV-TR] (stating the criteria for Alcohol Abuse).  In April 2010, the LSO issued the 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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individual a Notification Letter advising him that it possessed reliable information that 
created a substantial doubt about his eligibility to hold an access authorization.  Ex. 1.  In 
an attachment, the LSO explained that the derogatory information falls within the 
purview of three potentially disqualifying criteria set forth in the security regulations at 
10 C.F.R. § 710.8; subsection (j) (Criterion J), subsection (h) (Criterion H), and 
subsection (l) (Criterion L).2 
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On June 8, 2010, the 
Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual represented himself.  He testified and called 
no other witnesses.  The DOE called the DOE-consultant psychiatrist.  Each side offered 
several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO cited the following allegations to support its Criterion J and Criterion H security 
concerns: 
 

 In March 2003, the individual stated that he understood the DOE’s concerns about 
excessive drinking.  Yet, in December 2009, the individual was arrested for DUI 
and Child Endangerment.  In a two-hour time period prior to the arrest, he drank 
72 ounces of beer; 

 
 During a PSI in January 2010, he admitted that he (i) has driven intoxicated eight 

times in his life; (ii) had been intoxicated 12 times in the last year; (iii) drank 
between 7-8 beers on four nights a week from January 2009 through April 2009; 
(iv) nightly drank 4-5 beers over 2-3 hours from July 2006 to February 2007, to 
relieve stress. 
 

 During a psychiatric evaluation in February 2010, the individual admitted that in 
April 2009, he drank while taking medications, despite knowing that he should 
not have done so; and 
 

 In February 2010, the DOE-consultant psychiatrist diagnosed the individual with 
Alcohol Abuse, without adequate evidence of rehabilitation and reformation. 

 
Ex 1. 

                                                 
2  Criterion J relates to information that a person has “[b]een or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion H relates to information that a person has “[a]n illness 
or mental condition which, the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause, a significant defect in judgment or reliability.”  Id. at § 710.8(h).  Criterion L includes “unusual 
conduct” and “circumstances which tend to show that the individual is not honest, reliable, or trustworthy; 
or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, 
or duress which may cause the individual to act contrary to the best interests of the national security.”  Id. 
at § 710.8(l).  
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I find that the above information constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J and mental health under Criterion H.  
Excessive alcohol consumption raises a security concern because it can lead to 
questionable judgment and the failure to control impulses, which in turn can raise 
questions about a person’s reliability and trustworthiness.  See Guideline G, STEPHEN J. 
HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY 

FOR ACCESS TO CLASSIFIED INFORMATION (2005) 11, available at 
http://www.fas.org/sgp/isoo/guidelines.pdf [ADJUDICATIVE GUIDELINES].  A mental 
illness such as an alcohol disorder can cause a significant defect in a person’s 
psychological, social, and occupational functioning which, in turn, can raise security 
concerns about possible defects in a person’s judgment, reliability, or stability.  See 
Guideline I, id. at 13.   
 
The LSO cited the following allegations to support its Criterion L security concern: 
 

 In December 1999, the individual was arrested for Driving While Intoxicated; and 
 

 In December 2009, the individual was arrested for DUI and Child Endangerment. 
 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s conduct under Criterion L.  Criminal activity creates doubt about a 
person’s judgment, reliability, and trustworthiness because it calls into question a 
person’s ability or willingness to comply with laws, rules, and regulations.  See Guideline 
J, ADJUDICATIVE GUIDELINES at 14. 
 

III. Findings of Fact 
 
The individual does not dispute the facts in this case.  Tr. at 6.  On July 1, 2010, the 
individual signed a DUI Diversion Agreement.  Ex. A.  Under the agreement, for 12 
months the individual must abstain from alcohol.  The diversion requirements also 
include receiving outpatient alcohol treatment, attending a DUI victim panel, attending 
four meetings of Alcoholics Anonymous (AA), and submitting to 30 days of house arrest.  
Id. 
 
From May 24, 2010 to July 15, 2010, the individual attended an intensive outpatient 
treatment program.  Ex. H; Tr. at 18.  From May 28, 2010, to June 30, 2010, the 
individual attended nine AA meetings.  Ex. D.  On June 25, 2010, the individual 
completed a motor vehicle accident prevention course.  Ex. B. 
 
The individual has not completed the house arrest component of the DUI Diversion 
Agreement.  Tr. at 23.  Nor has he attended a DUI victim panel.  See Ex. F. 
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IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
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V. Analysis 
 
A. Criterion J and Criterion H3 
 
The DOE based its Criterion J and Criterion H security concerns on the diagnosis of 
Alcohol Abuse4 that the DOE-consultant psychiatrist gave the individual.  Ex. 1. 
 
 1. Diagnosis of Alcohol Abuse 
 
In his report, the DOE-consultant psychiatrist diagnosed the individual with Alcohol 
Abuse because (i) he continued to drink, despite the fact that his alcohol use resulted in a 
failure to fulfill major role obligations; and (ii) he continued to drink in situations in 
which it is physically hazardous; i.e., driving under the influence.  Ex. 4. 
 
The individual did not dispute the diagnosis.  Tr. at 69.  Therefore, I will focus on 
whether the individual has presented adequate evidence of rehabilitation and reformation 
from his Alcohol Abuse. 
 

2. Rehabilitation and Reformation 
 
The DOE does not have a set policy on what constitutes rehabilitation and reformation 
from an alcohol diagnosis.  The Hearing Officer makes a case-by-case determination 
based on the evidence. 

                                                 
3 I address the LSO’s Criterion J and Criterion H security concerns together because (i) in its Notification 
Letter, the LSO addressed them together; and (ii) the Criterion H security concern stems from the Criterion 
J security concern. 
 
4 The DSM-IV-TR defines Substance Abuse as: 
 
A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as 

manifested by one (or more) of the following, occurring within a 12-month period: 
 

1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, 
or home;  

 
2) recurrent substance use in situations in which it is physically hazardous;  

 
3) recurrent substance-related legal problems; 

 
4) continued substance use despite having persistent or recurrent social or inter-personal 

problems caused or exacerbated by the effects of the substance; and 
 
B. The symptoms have never met the criteria for Substance Dependence for this class of substance. 
 
DSM-IV-TR at 199. 
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Guideline G of the Adjudicative Guidelines states that an individual may mitigate an 
alcohol-related security concern by showing the following conditions: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur and does not cast 
doubt on the individual’s reliability, trustworthiness, or good judgment;  

 
(b) the individual acknowledges his or her alcoholism . . . provides evidence of 

actions taken to overcome this problem, and has established a pattern of 
abstinence . . .; 

 
(c) the individual is a current employee who is participating in a counseling or 

treatment program, has no history of previous treatment or relapse, and is 
making satisfactory progress; [or] 

 
(d) the individual has successfully completed inpatient or outpatient counseling or 

rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of . . . abstinence in accordance with treatment 
recommendations, such as participation in [AA] or a similar organization and 
has received a favorable prognosis by a duly qualified medical professional or 
a licensed social worker who is a staff member of a recognized alcohol 
treatment program. 

 
ADJUDICATIVE GUIDELINES at 11. 
 
The individual presented testimony about his drinking.  However, he presented evidence 
to corroborate only the facts listed in the “Findings of Fact” section of this Decision.  
Even if I accept his remaining testimony as true, he still has not shown adequate evidence 
of rehabilitation and reformation. 
 
He testified that in April 2010, he realized that he is an alcoholic, that his life had become 
unmanageable, and that to salvage his life, he had to quit drinking.  Tr. at 12, 15-16,  
45-46.  His last drink was on April 30, 2010.  Id. at 12, 52.  He sought help from his 
Employee Assistance Program, which referred him to an intensive outpatient treatment 
program that ran from May 24, 2010 through July 15, 2010.  Id. at 15, 17, 18, 51.  His 
treatment included group sessions three hours a night for three nights a week.  Id. at 18.  
He has also seen a psychiatrist twice.  Id. at 65.  Since May 2010, he has attended nine 
AA meetings.  Id. at 19.  He feels better physically and emotionally and has greater 
insight into his problem.  Id. at 18, 21-22, 36, 73. 
 
Yet, the individual has not met the above conditions.  He acknowledged that with only 
about two and a half months of abstinence, he has just started a “long process” towards 
recovery.  Id. at 20, 31.  He is still working through the psychological issues that 
supported his drinking.  Id. at 19.  In mid-June 2010, he suffered cravings.  Id. at 53, 62.  
He has attended few AA meetings and has not found an AA sponsor.  Id. at 75.  The 
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DOE-consultant psychiatrist testified that the individual lacks an adequate support system 
and has a risk of relapse greater than low.  Id. at 77, 83.  For these reasons, the  
DOE-consultant psychiatrist testified that the individual has not shown adequate evidence 
of rehabilitation and reformation from his Alcohol Abuse.  Id. at 82. 
 
Because the individual has not shown adequate evidence of rehabilitation and 
reformation from his Alcohol Abuse, I find that he has not resolved the LSO’s Criterion J 
and Criterion H security concerns. 
 
B. Criterion L 
 
The LSO based its Criterion L security concern on the individual’s December 1999 arrest 
for DWI and his December 2009 arrest for DUI and Child endangerment.   
 
The individual completed an accident prevention course, which tends to mitigate the 
allegations.  Yet, I find that the individual has not resolved the LSO’s Criterion L security 
concern.  The individual has not yet completed the 12 months of his diversion agreement 
stemming from his December 2009 arrest.  See Ex. A.  Nor has he completed particular 
requirements that the agreement specifies, such as 30 days of house arrest and attending a 
DUI victim panel.  Tr. at 23; Ex. F.  Moreover, he has not shown adequate evidence of 
rehabilitation and reformation from his underlying Alcohol Abuse, which contributed to 
his arrests. 
 

VI. Conclusion 
 
Because the individual has not resolved the Criterion J, Criterion H, and Criterion L 
security concerns, I find that the individual has not demonstrated that restoring his access 
authorization would not endanger the common defense and would be clearly consistent 
with the national interest.  Therefore, I find that the DOE should not restore his access 
authorization. 
 
The individual may seek review of this Decision by an Appeal Panel, under the 
regulation set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 17, 2010 
 



 

 

* The original of this document contains information which is subject to withholding from 
disclosure  under 5 U.S.C. 552.   Such material has been deleted from this copy and 
replaced with XXXXXX’s. 
 
                        
 

August 30, 2010 
 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer's Decision 

 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   June 7, 2010 
 
Case Number:   TSO-0925 
 
 
 
This Decision concerns the eligibility of XXXX XXXXXXXX (hereinafter referred to as “the 
Individual”) to obtain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that his security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had engaged in unusual conduct which brought his honesty, 
trustworthiness, and reliability into question, and been found by a psychologist to use alcohol 
habitually to excess.1   

                                                 
1  The Notification Letter alleges that the Individual has: (1) “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment 
or reliability,” 10 C.F.R. § 710.8(h); (2) “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed 
by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse,” 10 
C.F.R. § 710.8(j); and (3) “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show 
that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may 
be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security,”  10 C.F.R. ' 710.8(l).   
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a security clearence.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on June 8, 2010.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his mother, his father, his fiancée, a close friend, a co-worker, his supervisor, his 
company president, and a DOE consultant psychologist (the Psychologist).  See Transcript of 
Hearing, Case No. TSO-0919 (hereinafter cited as ATr.@). The LSO submitted 15 exhibits, 
marked as Exhibits 1 through 15, while the Individual submitted two exhibits, marked as 
Exhibits A and B. 
 
II. FINDINGS OF FACT 
 
Sometime in 2003, a warrant was issued for the Individual’s arrest.  The warrant was issued for 
the Individual’s failure to appear in court to answer a citation for failing to vaccinate a pet.  
Exhibit 13 at 22-27.  On June 26, 2003, the Individual was cited for speeding.  Exhibit 13 at 12-
13.  As a result of this citation, the Individual was sentenced to attend driver improvement 
school.  However, the Individual failed to register for the required driver improvement school 
and was therefore held to be in contempt of court.  Id.  In a separate incident that occurred at 
some point in 2003 or 2004, the Individual was cited for speeding in a neighboring state, and 
fined $200. The Individual did not pay this fine and incurred late payment fees. During a 
November 6, 2007, Personnel Security Interview (PSI), the Individual admitted that he owed the 
neighboring state from $900 to $1,000 in fines and late charges for that ticket. Exhibit 13 at 29-
30.  The Individual assured the Interviewer that he was going to resolve this debt in the near 
future.  Id. at 30-33.   During a March 1, 2010, assessment by a DOE Psychologist, the 
Individual admitted that he still owed the neighboring state the amount due.  Exhibit 9 at 3.   
 
On July 5, 2003, a local police department charged the Individual with Aggravated Battery.  An 
incident report issued by the local police department indicated that the Individual, along with 
four other persons, had been involved in a disturbance which had resulted in one person being 
transported to a local hospital.  Exhibit 15 at 64-65.  That person’s daughter accused the 
Individual of throwing her mother down a flight of stairs.  Id.  The police had apprehended the 
Individual and another person exiting the scene “at a high rate of speed.”  Id.  The Incident 
Report indicated that the police initially detained the Individual, and then released him after 
advising him that he would be issued a “criminal summons to appear in court.”  Id.  The 
Individual admits that he had been consuming alcohol prior to this incident.   
 
In October 2004, the Individual was involved in an incident where he pointed a pellet pistol at a 
person’s face and then pulled the trigger (the pistol was apparently not loaded).  Exhibit 13 at 33-
38.  The Individual admitted consuming alcohol prior to this incident.  Id. at 42-43.     
 
In November 2004, the Individual was cited for Premises Liability after the police found minors 
consuming alcohol in the Individual’s home.  Exhibit 13 at 45-50.  The Individual admitted 
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consuming alcohol prior to this incident.   
 
On December 13, 2009, the Individual was arrested for Driving While Intoxicated (DWI). 
Exhibit 12 at 8.  The police administered two Breathalyzer tests to the Individual which showed 
his Blood Alcohol Concentration (BAC) at the time was .09 and .10 respectively.  The Individual 
claimed that he did not feel intoxicated at the time of this arrest.  Id. at 12.    
   
At the request of the LSO, the Individual was evaluated by the DOE Psychologist.  The 
Psychologist reviewed selected portions of the Individual’s personnel security file, and 
interviewed the Individual.  After completing his evaluation of the Individual, the Psychologist 
issued a report in which he concluded that the Individual engages in “excessive” and “binge 
drinking” and found his alcohol consumption to be “frequent and heavy.”  Exhibit 9 at 6.  The 
Psychologist further opined that the Individual “habitually (1 to 3 times a month) drink[s] to 
excess.”  Id. at 7.  The Psychologist found the Individual’s habitual use of alcohol to excess to be  
an illness or condition that causes, or may cause, a defect in the Individual’s judgment and 
reliability. Id. 
  
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
A.  Criteria H and J 
 
The Individual has a history of three alcohol-related arrests or citations: a DWI in December 
2009, a Premises Liability charge in 2004, and an Aggravated Battery charge in July 2003.  In 
addition, the Individual has admitted that he had been using alcohol when he placed an unloaded 
pistol to an acquaintance’s face, and then pulled the trigger.  Moreover, the Psychologist 
determined that the Individual was drinking to the point of intoxication from one to three times a 
month.  This pattern of alcohol-related arrests and other information indicating that his use of 
alcohol might be problematic raises security concerns about the Individual under Criterion J.  In 
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addition, the DOE Psychologist has found that the Individual habitually drinks alcohol to excess.  
This condition, along with the derogatory information concerning alcohol discussed above, raises 
security concerns under Criterion H.  Excessive alcohol consumption often leads to the exercise 
of questionable judgment or the failure to control impulses, and can raise questions about an 
individual's reliability and trustworthiness. Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information, issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Adjudicative Guidelines) at ¶ 21.   
In the present case, a particularly strong association exists between the Individual’s consumption 
of alcohol and his subsequent failure to exercise good judgment and to control his impulses, as 
evidenced by his repeated engagement in activities that required the intervention of law 
enforcement to protect those around him.   
 
Turning to the present case, I find that the Individual has not mitigated the security concerns 
raised by his problematic alcohol use.  The Individual testified that he has decided to abstain 
from using alcohol since March 2010.  While this is an important and necessary first step for the 
Individual, I was convinced by the Psychologist’s testimony that the Individual needs to be 
evaluated and treated by a substance abuse professional and abstain from using alcohol for a year 
in order to resolve the doubts raised by his habitual use of alcohol to excess. 
 
The Psychologist was present for the testimony of each of the other witnesses during the hearing.  
After the other witnesses had concluded their testimony, the Psychologist testified.  The 
Psychologist testified that the Individual is neither reformed nor rehabilitated from his habitual 
and excessive alcohol use.  Tr. at 162-163.  The Psychologist noted that the Individual’s 
testimony was somewhat inconsistent with previous accounts of his alcohol-related incidents.  Id. 
at 153-155.  The Psychologist noted that the Individual’s use of alcohol had not changed until 
very recently.  Id. at 156.  He noted that the Individual was drinking “very excessively, a good 
three four times a month.”  Id.  The Psychologist questioned the Individual’s commitment to 
abstaining from alcohol use, noting that during the November 6, 2007, PSI, the Individual had 
promised DOE that he would pay his outstanding debt to a neighboring state, but did not do so 
until a week before the hearing.  Id.  The Psychologist further characterized the Individual as a 
binge drinker.  Id. at 160.  The Psychologist testified that he originally believed the Individual 
needed to undergo six months of alcohol counseling, but now believes that the Individual needs a 
year of alcohol counseling.  Id. at 160-161.                                   
 
Based upon the compelling testimony of the Psychologist’s assessment, I find that the Individual 
has not mitigated the security concerns raised under Criteria H and J.              
   
C. Criterion L   
 
The Individual has a significant history of criminal conduct and other rule violations.  The 
Notification Letter sets forth his history of three alcohol-related arrests, an incident where he 
aimed an unloaded gun at a person’s face and pulled the trigger, and numerous traffic citations.2  

                                                 
2  The Statement of Charges also asserts that the Individual admitted using alcohol on December 27, 2009, in 
violation of a court order, issued on January 6, 2010, forbidding him to possess or use alcohol.  Statement of 
Charges at ¶ II.1.  However, the Individual’s admitted use of alcohol occurred prior to the court order and therefore 
could not have violated it.   Therefore, this particular charge does not raise any security concerns under Criterion L.    
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Moreover, the Individual has engaged in a repeated pattern of ignoring his legal obligations.  The 
Individual has failed to pay a speeding ticket issued by a neighboring state in 2007, been held in 
contempt of court for failing to register for a court-mandated driver education class and has had a 
warrant issued for his arrest for failing to appear in court to answer a citation issued for his 
failure to have his dog vaccinated.  This information raises security concerns under Criterion L. 
 
“Conduct involving questionable judgment, lack of candor, dishonesty, or unwillingness to 
comply with rules and regulations can raise questions about an individual's reliability, 
trustworthiness and ability to protect classified information.” Adjudicative Guidelines at ¶ 15. 
“Criminal activity creates doubt about a person's judgment, reliability and trustworthiness. By its 
very nature, it calls into question a person's ability or willingness to comply with laws, rules and 
regulations.”  Id. at ¶ 30. 
   
The Individual, who was 28 at the time of the hearing, asserts that, with the exception of his 
recent DWI, his transgressions occurred several years ago, when he was young.  He further 
asserts that he has matured and no longer engages in similar behaviors.  The Individual also 
submitted documentation showing that, nine days prior to the hearing, he paid the outstanding 
balance (of $1,067.54) owed the neighboring state for his 2007 speeding ticket.  
 
While it is true that almost all of the incidents involving the Individual occurred during 2003 and 
2004, the Individual’s failure to pay his speeding ticket until very recently and his recent DWI 
constitute a continuation of the Individual’s pattern of poor judgment and failure to abide by 
rules.  Because the Individual has not shown that his pattern of poor judgment and failure to 
abide by rules has ended, I find that the security concerns raised under Criterion L remain 
unresolved.          
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H, J, and L.  I 
find that unmitigated security concerns remain under each of these criteria.  Accordingly, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be restored at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  August 30, 2010 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   June 7, 2010 
 
Case Number:   TSO-0926 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should not grant the individual 
a security clearance.2   
 
I.  BACKGROUND 
 

                                                 
1An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred 
to in this Decision as access authorization or a security clearance. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  

The individual completed a Questionnaire for National Security Positions (QNSP) dated June 2, 
2009, in which she answered “no” to a question asking whether she had used illegal drugs in the last 
seven years.  Exhibit 7 at 39.  However, according to an Office of Personnel Management (OPM) 
investigative report (OPM Report), the individual stated, in a July 6, 2009, interview, that “one year 
ago . . . [she] pretended to take hits off a marijuana cigarette . . . .”  Exhibit 9 at 84.  A Local 
Security Office (LSO) summoned the individual for an interview with a personnel security specialist 
on August 18, 2009, in which the individual stated that she used marijuana in December 2008. 
Exhibit 8.  In an April 29, 2010, letter, the LSO informed the individual that derogatory information 
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existed that cast into doubt her eligibility for access authorization.  Exhibit 1. The letter set forth the 
DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as 
the Notification Letter. The Notification Letter also informed the individual that she was entitled to a 
hearing before a Hearing Officer in order to resolve the substantial doubt concerning her eligibility 
for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced nine exhibits into the record of this 
proceeding. The individual introduced seven exhibits and presented the testimony of eight witnesses, 
in addition to her own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Use of an Illegal Drug and Failure to Disclose that Use 
 
The following information, which is not in dispute, was obtained from the Hearing Transcript (Tr.), 
the individual’s June 2, 2009 QNSP, the transcript of her August 18, 2009, Personnel Security 
Interview (PSI), and the OPM Report.  
 
The individual admits to having used marijuana on one occasion in December 2008, shortly after 
she, her then fiancé, and a friend moved into an apartment together.  The individual and her ex-
fiancé testified at the hearing that she had been drinking and was intoxicated when she used the 
marijuana.  Tr. at 35, 60, 189.  The following morning, the individual, having realized what she had 
done the night before, was in tears and embarrassed about it.  Id. at 181-82; id. at 36 (“I felt stupid.  I 
felt extremely stupid.”).  That same morning, the roommates convened a meeting and agreed to a 
house rule that marijuana would not be used in the apartment.  Id. at 37, 54, 181. 
 
In the ensuing months, during which time they also shared the apartment with two additional 
roommates, it became apparent to the individual and her fiancé that their roommates were not 
abiding by this rule.  Id. at 55, 182.  Ultimately, on or around Mother’s Day, May 10, 2009, the 
individual and her fiancé moved out of the apartment.  Id. at 40, 55, 191.  Having lost their deposits 
on the apartment and utilities, “I told them if they came up with a hundred dollars, I would transfer 
the electric.”  Id. at 57.  
 
When the individual returned to the apartment to collect the one hundred dollars, her former 
roommates were smoking marijuana and did not have the money.  “So instead of saving money for 
electric and bills, they went out and got something to smoke.  I was mad.  I had wasted two hours to 
go up there and two hours to come back for nothing, . . . .  I went and told them to cut off the 
electric.”  Id. at 56-57.  The individual acknowledged that she made “enemies” when she did this.  
Id. at 57.  “They probably don’t like me since I did that.”  Id.; see also id. at 191 (testimony of ex-
fiancé agreeing that cutting off the electricity created “some hard feelings” between the individual 
and her former roommates).  The individual has had no contact with her roommates since then.  Id. 
at 40. 
 
Also in May 2009, prior to moving out of the apartment, the individual completed online the 
electronic version of the QNSP.  Id. at 241, 249.  On the QNSP, the individual listed her then-
roommate, with whom she had used marijuana in December 2008, as one of three “people who know 
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you well,” Exhibit 7 at 24-25, and answered “no” to a question asking if she had used any controlled 
substance, including marijuana, in the last seven years.  Id. at 39.  On June 2, 2009, the individual 
signed a form stating that the answers she provided on the QNSP were “true, complete, and correct 
to the best of my knowledge and belief and are made in good faith.”  Id. at 46.3  The individual 
testified that she was given an opportunity at that time to verify whether there had been any changes 
in the information provided on the QNSP since she filled it out online. Tr. at 253-54.  Though the 
individual did not recall making any particular changes in the information, and though the individual 
testified that she initially completed the form when she was still living in the apartment, id. at 241, 
249, the form appears to have been updated with the address to which she moved after leaving the 
apartment in May 2009.  Exhibit 7 at 7. 
 
On July 6, 2009, an OPM investigator interviewed the individual.  Exhibit 9 at 80-84.  According to 
the investigator’s report, the individual stated in the interview that, “one year ago,” she “pretended to 
take hits off a marijuana cigarette” that her roommate gave to her.  Id. at 84.  The individual testified 
at the hearing that she does not believe she said in the interview that she “pretended” to smoke 
marijuana, and that she did not tell the interviewer that the incident had taken place one year ago.  
Tr. at 67.   
 
In her August 18, 2009, PSI, the individual admitted that she provided an incorrect answer on the 
QNSP to the question about her prior use of illegal drugs, and that she did inhale a “couple puffs” 
from a marijuana cigarette on one occasion in December 2008.  Exhibit 8 at 8, 15-16. 
 
B. The Notification Letter 
 
The information set forth in the preceding section is cited in the Notification Letter, as it creates a 
substantial doubt as to the individual’s eligibility to hold a clearance. Exhibit 2.  This information 
pertains to paragraphs (f) and (k) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.  Under criterion (f), information is derogatory 
if it indicates that the individual has “[d]eliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or 
oral statements made in response to official inquiry on a matter that is relevant to a determination 
regarding eligibility for DOE access authorization, or proceedings conducted pursuant to §710.20 
through §710.31.” 10 C.F.R. § 710.8(f).  Criterion (k) defines as derogatory information indicating 
that the individual has “[t]rafficked in, sold, transferred, possessed, used, or experimented with a 
drug or other substance listed in the Schedule of Controlled Substances established pursuant to 
section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, 
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense 
drugs in the practice of medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 708.8(k). 
 

                                                 
3 On the same day, the individual also signed a “Clearance Criteria Statement,” which set forth the 
types of information that “may raise a doubt as to my eligibility for DOE access authorization.”  
Exhibit 7 at 51.  These included information that the individual “used, or experimented with a drug 
or other substance listed in the Schedule of Controlled Substances established pursuant to Section 
202 of the Controlled Substances act of 1970 (such as marijuana . . . ) . . . .”  Id. 
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As support for these criteria, the letter cites the individual’s answers to the June 2, 2009, QNSP, and 
her admission of marijuana use in her August 2009 PSI, as described in the preceding section of this 
decision.  Id. 
 
C. The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of criteria (f) and (k), and 
raises significant security concerns.  An individual’s failure to provide truthful and candid answers 
during the security clearance process raises serious questions about her reliability, trustworthiness, 
and ability to protect classified information.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information, The White House (December 19, 2005) 
(Adjudicative Guidelines), Guideline E.  Regarding the individual’s use of illegal drugs there are 
also significant security concerns. Engaging in criminal conduct can raise questions about a person’s 
ability or willingness to comply with laws, rules, and regulations. See Adjudicative Guidelines, 
Guideline H.  Moreover, illegal drugs can impair a person’s judgment which, in turn, can raise 
questions about the person’s reliability and trustworthiness. Id. 
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
In the present case, the individual does not dispute the facts alleged in the Notification Letter, nor 
does she deny the legitimate concerns raised by those facts.  However, the individual maintains that 
her use of illegal drugs was limited to one occasion in December 2008, and that she has no intent to 
use illegal drugs in the future.  Tr. at 50-51, 61.  Regarding the inaccurate information she provided 
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on the QNSP, the individual agrees that this should cause the DOE concern, “but you should also 
look at the fact that the first chance I had I corrected that answer, and that should account for 
something.” Id. at 70.  She further testified that she would pay more attention and be more thorough 
when filling out similar paperwork in the future.  Id. at 72.  After considering the evidence in this 
case, for the reasons explained below, I find that the concern raised by the individual’s use of 
marijuana has been resolved, but that the concern raised by her failure to report that use on the 
QNSP has not been resolved. 
 
Several factors lead me to conclude that the individual has resolved the concern raised by her use of 
marijuana.  First, there is nothing in the record, including the results of the OPM’s background 
investigation of the individual, indicating that she has used illegal drugs other than on the one 
occasion she reported to OPM and DOE.  The individual presented the testimony of friends, her 
sister and mother, and her ex-fiancé, who she was still living with at the time of the hearing, all of 
whom supported the individual’s contention that she had not used illegal drugs prior to or since the 
one occasion in December 2008.  Tr. at 100, 114-15, 121, 124, 128, 166-67, 175, 185, 198.  In 
addition, in the record are the negative results of drug tests given to the individual on February 23, 
2009, and July 23, 2010.  Exhibit 6; Exhibit F.  Both the Part 710 regulations and the Adjudicative 
Guidelines refer to the frequency of the behavior raising a concern as a factor relevant to my 
consideration.  10 C.F.R. § 710.7(c); Adjudicative Guidelines, Guideline H (among the conditions 
that could mitigate a concern raised by prior illegal drug use is that the use “was so 
infrequent . . . that it is unlikely to recur or does not cast doubt on the individual's current reliability, 
trustworthiness, or good judgment”). 
 
Second, the individual and her ex-fiancé testified that the individual was unusually intoxicated on 
the occasion of her one-time use of marijuana, see, e.g., Tr. at 35, 60, 189, and the Part 710 
regulations direct me to take into account the “circumstances surrounding” the individual’s conduct. 
 10 C.F.R. § 710.7(c); Adjudicative Guidelines, Guideline H (among the conditions that could 
mitigate a concern raised by prior illegal drug use is that the use “happened under such 
circumstances that it is unlikely to recur”). 
 
Third, the individual has not only stated her intent to refrain from using illegal drugs in the future, 
but has demonstrated that intent by moving out of the apartment in which she used marijuana and 
disassociating herself from those who used or may continue to use illegal drugs.  Id. at 40, 59, 60, 
88, 121, 129, 145, 191; Adjudicative Guidelines, Guideline H (among the conditions that could 
mitigate a concern raised by prior illegal drug use is a “demonstrated intent not to abuse any drugs in 
the future, such as . . . dissociation from drug-using associates and contacts; . . . changing or 
avoiding the environment where drugs were used; . . . [and] an appropriate period of abstinence”). 
 
Finally, testifying at the hearing was a licensed professional counselor with over 25 years of 
experience in the field of addiction who has performed assessments for companies, courts, and the 
DOE, and has trained in-patient counselors in substance abuse and companies in substance abuse 
awareness.  Tr. at 204-05; Exhibit D.  The counselor saw the individual for purposes of assessment 
on July 2, July 9, and July 16, 2010.  Exhibit G.  He administered the Substance Abuse Subtle 
Screening Inventory (SASSI-3) to the individual on July 2, 2010.  Id.  The counselor testified that 
the individual “does not present with the symptoms of a person who is an abuser,” and that he does 
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“not consider her to be a drug risk of -- of continuing to use drugs.  I don't see her as having a history 
of it, nor do I see her as somebody who would be a drug user in the future.”  Tr. at 213. 
 
Based on all of this evidence, I agree that the individual presents a very low risk of using illegal 
drugs in the future.  Moreover, I see no evidence in the present case that the individual’s one-time 
use of marijuana is in any way indicative of a pattern in the individual’s life of disregard for other 
laws, for the law in general, or in particular for any laws relating to national security.  I therefore 
find that the individual has resolved the concern raised by her prior use of an illegal drug.4 
 
I cannot, however, find that the concern raised by the individual’s failure to report her use of 
marijuana on the QNSP has been sufficiently resolved.  Primarily, this is because the individual has 
not provided a plausible explanation for her failure to disclose illegal drug use that occurred a mere 
five months prior to her completing the QNSP in May 2009, where the relevant question clearly 
referred to “marijuana” and use within “the last 7 years, . . . .”  Exhibit 7 at 39. 
 
The individual testified that she was “scrambling” to compile the information necessary to complete 
the QNSP, Tr. at 43, and when asked whether she read the relevant question, replied that she 
“glanced over it. I mean, I was trying to go through it as quickly as I possibly could.”  Id. at 62. 
 

I was not paying attention. That's as blunt as I can get. . . .  When I was filling out 
this form, I was worried about a lot of things, especially family and all this stuff. I 
did not think about it. I've done it once in my life, once. And I was highly 
intoxicated when I did it. So it was an oversight on my part, which I corrected 
myself. 

                                                 
4 Prior to referring this case to OHA for administrative review, the LSO determined that the 
individual’s drug use raised an issue under section 1072 of the National Defense Authorization Act 
for Fiscal Year 2008, otherwise known as the Bond Amendment.  See Exhibit 3 (Case Evaluation 
Sheet) at 3.  The Bond Amendment provides, among other things, that “the head of a Federal agency 
may not grant or renew a security clearance for a covered person who is an unlawful user of a 
controlled substance . . . .”  50 U.S.C.A. § 435c(b).  Noting that the statute does not define who “is 
an unlawful user of a controlled substance,” the DOE Counsel stated prior to the hearing in this 
matter that his “reading of the current DOE guidance is that OHA should answer this fact bound 
question, if a hearing is requested, pursuant to a 10 CFR § 710 administrative review hearing: . . . .”  
Email from Sean Counce, DOE Counsel, to Steven Goering, Hearing Officer, and Counsel for 
Individual (July 6, 2010).  The DOE Counsel also referenced a passage from a DOE notice 
concerning the implementation of the Bond Amendment, which states that “the application of the 
Bond Amendment’s debarment for unlawful drug use will not alter the current adjudicative process 
for cases with these issues.” Id.; DOE N 470.5 (August 12, 2009).  The same notice also states that 
“[u]ltimately, because of the continued application of the [Adjudicative Guidelines], it is anticipated 
that the adjudicative determination on any case with a Bond Amendment disqualifier will be the 
same under the Bond Amendment as it would have been before the Bond Amendment was 
implemented.”  Id.  With this in mind, I find that the Bond Amendment would not preclude the 
granting of a security clearance to the individual based solely on her one-time use of an illegal drug 
in December 2008. 
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Id. at 64.  
 
There was also testimony at the hearing from people who knew the individual as to her reading 
comprehension skills.  Tr. at 99, 102-06, 147, 157-66, 192, 214, 223, 228, 231-33, 235-36.  I find 
this testimony to be of little if any relevance in the present case, however, given that the individual 
testified repeatedly, later in the hearing, that she understood the question on the QNSP regarding her 
past drug use.  Id. at 245, 247, 250. 
 
I noted, in my questioning of the individual, that she filled out the QNSP shortly before moving out 
of the apartment where she used marijuana five months earlier, and that her roommates’ continued 
used of marijuana appeared to be one of the reasons that she moved out of the apartment.  I 
explained to her that I was “trying to get a handle on your state of mind when you filled this out.”  
Id. at 244.  The individual replied that she “literally did not think about it.  I mean, I'm telling you, I 
just -- just didn't think about it.”  Id.  
 
I simply do not find the individual’s testimony to be credible.  It is very difficult for me to believe 
that the individual, faced with a section of the QNSP entitled “Illegal Use of Drugs or Drug 
Activity,” could have failed to remember the use of an illegal drug that occurred only five months in 
the past. While it appears to be true that the individual only used marijuana on one occasion, I do not 
understand how that would make the singular experience less memorable.  And though it also 
appears the individual was intoxicated when she used the marijuana, her testimony and that of her 
ex-fiancé is clear that she was made very much aware of her actions the following morning, that she 
was in tears and embarrassed about it, id. at 181-82, and “felt extremely stupid.”  Id. at 36.  The 
event was also significant enough that it led to a meeting of the roommates and their agreement to a 
“house rule” against use of marijuana in the apartment.  Id. at 37, 54, 181.  Common sense dictates 
that this is not an experience that would be easily forgotten, nor one that would not be recalled when 
completing the relevant section of the QNSP five months later. 
 
Perhaps ironically, I might be less concerned had the individual admitted to intentionally providing a 
false answer on the QNSP.  Under those circumstances, it would be easier to find that the 
falsification was an isolated instance of dishonesty, since there is no evidence of a pattern of deceit 
by the individual, and the witnesses at the hearing testified to their observation of, and her reputation 
for, honest behavior.  Tr. at 95, 109, 111, 115, 118, 120, 130, 150, 186, 197.  However, in spite of 
this testimony, I am not confident that the individual has been completely candid in this proceeding. 
 
It is, in my opinion, more likely that the individual, having only used marijuana one time and not 
seeing herself as a drug user, see, e.g., id. at 249, remembered that use but considered it not 
significant enough to be reported to the DOE.  Having answered the relevant question “no” when she 
filled out the form prior to moving out of the apartment where she used marijuana, she may have 
decided later that it would be better to admit that use to the OPM investigator, particularly after 
leaving the apartment on less than friendly terms with her roommate, whom she had listed on the 
QNSP as one of three “people who know you well.” Exhibit 7 at 24-25.5   
                                                 
5 As noted above, the individual contends that the admission of her drug use to the OPM investigator 
should count in her favor.  Had the individual knowingly conceal her use from the OPM 
investigator, there is no doubt that this would be cause for greater concern.  However, I do not 
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In the end, particularly where the individual has not provided a credible explanation, I can only 
speculate as to the reason that the individual failed to report her use of marijuana on the QNSP.  
Though this does not lead me to a definitive finding that the individual has lied in this proceeding, I 
am left with substantial doubts in this regard.  And in these proceedings, I am not allowed to give the 
individual the benefit of the doubt.  10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access 
authorization eligibility shall be resolved in favor of the national security.”).  It is, therefore, my 
common sense judgment that the risk is too high at this time that the individual will engage in 
similar behavior in the future and, after considering the entirety of the record, that the individual has 
not sufficiently mitigated all of the security concerns associated with the issues before me. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has resolved the DOE’s security 
concerns under criteria (k), but has not sufficiently resolved the DOE’s security concerns under 
criteria (f).  Therefore, the individual has not demonstrated that granting her access authorization 
would not endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I find that the DOE should not grant a security clearance to the individual. The 
individual may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  August 27, 2010 

                                                                                                                                                             
consider the individual’s admission, in response to the question being raised by the OPM 
investigator, Tr. at 246, to be an example of the kind of mitigating condition the Adjudicative 
Guidelines describes as a “prompt, good-faith effort[] to correct the omission, concealment, or 
falsification before being confronted with the facts; . . . .”  Adjudicative Guidelines, Guideline E. 
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This Decision concerns the continued eligibility of XXXXXXXXXXXXXX (hereinafter 
referred to as “the individual@) to hold an access authorization under the regulations set 
forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual=s access authorization should be restored.        
   

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor and has held a 
security clearance at the request of his employer since 1997.  In January 2010, the 
individual was arrested after an alcohol-related traffic accident.  He reported the arrest to 
the local security office (LSO) and the LSO conducted a personnel security interview (PSI) 
with the individual in February 2010.  The PSI did not resolve the security concerns 
regarding his alcohol use and the individual agreed to be evaluated by a DOE consultant-
psychiatrist.  In March 2010, a DOE consultant-psychiatrist (DOE psychiatrist) interviewed 
the individual and concluded that the individual met the criteria for alcohol abuse, an illness 
which causes or may cause a significant defect in his judgment or reliability.  The LSO 
suspended his access authorization and then informed the individual how to proceed to 
resolve the derogatory information that had created a doubt regarding his eligibility for 
access authorization.  Notification Letter (April 2010).  The Notification Letter stated that the 
derogatory information regarding the individual falls within the purview of 10 C.F.R. § 710.8 
(h) and (j) (Criteria H and J).  
 
DOE invoked Criteria H and J based on the diagnosis of the DOE psychiatrist that the 
individual suffers from alcohol abuse, an illness that causes or may cause a significant 
defect in his judgment or reliability.1  The DOE psychiatrist also concluded that the 

                                                 
1 Criterion H concerns information in the possession of the agency that the individual has an illness or mental 
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause a significant defect in judgment or reliability.  10 C.F.R. 710.8 § (h).  Criterion J concerns information in 
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individual did not present adequate evidence of rehabilitation or reformation from alcohol 
abuse.   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing the individual, who was 
not represented by counsel, testified on his own behalf and also called five witnesses. DOE 
counsel called the DOE psychiatrist as a witness.  The transcript taken at the hearing shall 
be hereinafter cited as ATr.@  Various documents that were submitted by the parties during 
this proceeding constitute exhibits to the hearing transcript and shall be cited as AEx.@  DOE 
exhibits are numbered, and the individual’s exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should be restored because I conclude that such a restoration would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
                                                                                                                                                             
the possession of the agency that an individual has been or is a user of alcohol habitually to excess, or has 
been diagnosed by a psychiatrist or licensed clinical psychologist as suffering from alcohol abuse or 
dependence.  10 C.F.R. 710.8 § (j).   
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A. Findings of Fact 
 

The individual first consumed alcohol in high school.  PSI at 16.  During his college years, 
he increased his consumption to six cups of beer and two shots of liquor up to four times 
per month.  PSI at 28-30. In 1989, he was cited for minor in possession of alcohol for 
drinking with friends at a park.  Ex. 4.  After graduation, his alcohol consumption remained 
the same in amount and frequency.   Id. at 35.  He was hired by a DOE contractor in 1995, 
and in 1997, DOE granted the individual an access authorization at the request of his 
employer.  Ex. 4. at 2.  After he got married, he drank with friends at bars about twice a 
week, and spent time on family activities on the weekends.   Id. at 38-39.  On the evenings 
that he consumed alcohol, he would meet a friend after work at a local bar and stay there 
until around 7 pm.  Once a month he stayed out until 11:00 p.m.   Id. at 42-47.   He usually 
drank two beers and two shots, but on those nights that he stayed late he would consume 
six drinks in total.  Id. at 47.  According to the individual, his wife was not aware that he was 
drinking alcohol on the evenings that he went home late.  Id. at 64-65.   He attended family 
events where the other family members typically engaged in moderate to heavy drinking.  
Id. at 52. He has a family history of alcoholism.  Id. at 84. 
 
During the first week of January 2010, the individual went to a bar with his friend after work, 
and left alone around 11 pm.  Id. at 46.  While driving home, he ran into the back of a car 
stopped at a red light.  Id. at 51-59.  When a policeman arrived at the scene, the individual 
was arrested for aggravated driving while intoxicated (DWI). His blood alcohol level (BAL) 
at the time was over the legal limit in that state.  Ex. 9.  He spent the night in jail and his 
friend picked him up in the morning.  Id. at 59.    
 
The individual promptly reported his arrest to the LSO.  Ex. 9.  He began to attend 
Alcoholics Anonymous (AA) the night after the accident and continued attending three 
nights per week.  Id. at 99.  He met with a counselor at the Employee Assistance Program 
(EAP) at the end of January 2010, and she referred him to a local intensive outpatient 
program (IOP).  Id. at 77, 93. He signed a mandatory recovery agreement with the EAP.  
Id. at 93.  Ex. B.  In February 2010, the individual attended a PSI with the LSO and agreed 
to a psychiatric evaluation. Id. at 111; Ex. 12 (PSI).  He started the six-week IOP the same 
week that he was interviewed by the LSO.  Id at 96-98.  The individual successfully 
completed his IOP in March 2010, and began to see a mental health counselor that month. 
Id. at 57; Exs. E-F.  When the individual began sessions with the counselor, he was still 
attending AA three times per week and had an AA sponsor. Id at 58.  In March 2010, a 
DOE psychiatric evaluation concluded that the individual suffered from alcohol abuse, 
without adequate evidence of rehabilitation or reformation, an illness or mental condition 
which causes or may cause a significant defect in his judgment or reliability.  Ex. 6. 
 

B.  DOE=s Security Concern 
 
Criterion H states that derogatory information includes information that the individual has an 
illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes, or may cause, a significant defect in judgment or reliability.  
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10 C.F.R. § 710.8 (h).  A DOE psychiatrist concluded that the individual suffers from such 
an illness--alcohol abuse.  Therefore, I find that this criterion was properly invoked.  Alcohol 
abuse is also a security concern under Criterion J because it can lead to the exercise of 
questionable judgment.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information, Assistant to the President for National Security Affairs 
(December 29, 2005) (Guidelines), Guideline G, ¶ 21.  A DOE psychiatrist diagnosed the 
individual as suffering from alcohol abuse, and, therefore, the charge under Criterion J is 
also valid.   
 

C.  Hearing Testimony 
 

1. Character Witnesses  
 
The individual called his brother-in-law, wife, manager and a friend as character witnesses. 
They all described the individual as a reliable hard-working person who did not appear to 
have a drinking problem.  Tr. at 15-55; 111-122.  The brother-in-law testified that although 
the family engaged in moderate to heavy drinking, the individual did not seem troubled by 
abstaining in the midst of drinkers. Id. at 40-45.   The individual’s manager described the 
individual as a good employee who was very engaged in learning about his alcohol 
problem.  Id. at 15-28.  His friend testified that the individual now recognizes his alcoholism 
and has indicated that he will not drink again.  Id. at 37. 
 
The individual's wife of 15 years testified that she disposed of all of the alcohol in their 
house the day after her husband’s arrest.  Id. She testified that her husband is a better 
person now that he has successfully completed the IOP and regularly attends AA and 
counseling.  She noted that he is at home with the family more often.  She has attended Al-
Anon to learn how to support him in his recovery, and their friends and family respect his 
recovery.  She believes that he has found the IOP beneficial to his recovery.  She is proud 
of her husband, and will be supportive as long as he is committed to his recovery.  Id. at 
121. 
 

2. The Individual’s Counselor 
 
The counselor testified that he has treated the individual since March 2010, when he 
diagnosed the individual as alcohol dependent. Tr. at 57, 68.  The counselor has weekly 
sessions with the individual, and also monitors his AA involvement and the individual’s 
attitude towards his illness.  According to the counselor, the individual is in the early stages 
of recovery and is making good progress.  Id. at 62.  He has a good support system and 
does not appear to have any problems abstaining from alcohol.  During counseling 
sessions, the counselor and the individual discuss triggers that could cause a relapse.  The 
individual has a good understanding of his illness and how to monitor himself for relapse.  
Id. at 63.  The counselor expects to continue treating the individual until March 2011, and 
then he will assess the individual to determine if they should continue their sessions.  Id. at 
63-65.  The counselor now believes that his original diagnosis was incorrect, and that the 
individual instead meets the criteria for alcohol abuse, with an excellent prognosis.  Id. at 
65-68. 
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3. The Individual 
 

The individual testified that he is abstinent, and has a commitment to lifelong sobriety. He 
had his last drink on the night of his arrest.  Id. at 70-85.  After the arrest, he went to EAP 
for help and began attending AA meetings until he started the IOP three weeks later.  Id. at 
71-74.  He learned a lot about chemical dependence during the IOP.  He sees a counselor 
once a week and the counselor teaches him what to expect during recovery.  He is learning 
to assemble the appropriate recovery system to help him when things get hard in the 
future.  AA reminds him that even though he has no cravings and things are going fine, he 
is still an alcoholic.  He now realizes that alcohol had some effect on his performance at 
work.  He has identified his triggers and knows what to do and who to call for help.  He is 
on Step 4 in AA and comfortable with his progress.  Id. at 86-88.  He is not troubled when 
he is around people who drink and he no longer goes into bars.  His friends and employer 
are supportive, and his wife does not drink alcohol around him.  Id. at 70-85.   
 

4.  DOE Psychiatrist 
 
The DOE psychiatrist was present during the entire hearing.  At the time of his evaluation in 
March 2010, he recommended one year of treatment and sobriety, and found that the 
individual had a medium risk of relapse.   Id. at 124.  However, as of the date of the 
hearing, he concluded that the individual, at nine months of sobriety, has now shown 
adequate evidence of rehabilitation and his risk of relapse is low.  Id. at 134.  The 
psychiatrist reached this conclusion based on several factors. 
 
First, the psychiatrist testified that the individual was very honest in disclosing the number 
of drinks that he had consumed the night of his arrest.  Second, the psychiatrist concluded 
that the individual was “not far along in the disease model” of alcohol abuse.  The arrest 
was the first severe adverse consequence of his drinking.  Id. at 126.  Neither his health nor 
his marriage have been severely impaired by his drinking.  His wife was a very impressive 
witness and was very supportive of her husband’s recovery efforts.  Third, his alcohol 
counselor, who is very experienced and also in recovery himself, concluded that the 
individual had a low risk of relapse.  Id. at 129.  According to the psychiatrist, the 
counselor’s own experience with recovery enables him to give an accurate prognosis of the 
individual.  Finally, work is a big motivation for the individual.  He has always been a good 
employee and the loss of his job is a more severe and immediate threat than that of a 
spouse because spouses often do not know about the drinking problem and may not really 
make good on their threats to leave the alcoholic partner.  Id. at 130. 
 

D. Mitigation of Security Concerns 
 

The individual was diagnosed in March 2010 by a DOE psychiatrist as suffering from 
alcohol abuse, an illness or mental condition that causes or may cause a significant defect 
in his judgment or reliability. At that time, the DOE psychiatrist found no evidence of 
rehabilitation or reformation and recommended one year of treatment and abstinence.  At 
the time of the hearing, the individual had abstained for nine months, less than the 12 
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months recommended by the DOE psychiatrist.  Nonetheless, the DOE psychiatrist and the 
individual’s counselor testified at the hearing and concluded that the individual has 
presented adequate evidence of rehabilitation from his illness.  The professionals were 
impressed by the individual’s sincere commitment to his recovery.  The counselor stated 
that the individual was very easy to work with, had an excellent prognosis and now 
understood his illness and how to avoid relapse.  After a review of the record, I conclude, 
for the following reasons, that the individual has mitigated the security concerns related to 
Criteria H and J.    
                                                           
I was persuaded by the witness testimony at the hearing and my observation of the 
individual at the hearing.  He credibly testified about his ongoing treatment and his 
determination to understand the illness and to become a better person.  His enthusiasm for 
AA and commitment to understanding his problem was evident in his testimony.  The 
counselor gave him high praise throughout the proceeding for his cooperation and 
comprehension. His wife was very supportive, and his brother-in-law also testified that the 
family supports his recovery.  He credibly testified that he was committed to attending AA 
meetings, and appeared to genuinely enjoy his meetings. 

 
I conclude that the individual has mitigated the security concerns relating to his alcohol 
abuse.  He has acknowledged his issues and there is credible documentary and testimonial 
evidence of his actions to overcome his problems with alcohol.  He has a pattern of 
abstinence. Guideline G, ¶ 23(b).  He has also completed his outpatient counseling, 
demonstrated a clear pattern of abstinence in accordance with the recommended 
treatment, and has a favorable prognosis by all the mental health professionals who 
testified at the hearing. Guideline G, ¶ 23(d).  Therefore, I conclude that he has mitigated 
the Criterion J concerns regarding the diagnosis of alcohol abuse.  The Criterion H security 
concern relating to his judgment or reliability stems from a condition that is amenable to 
treatment.  He has successfully completed a treatment program and received a favorable 
prognosis by the DOE psychiatrist, who also opined that the individual has a low probability 
of relapse.  Guideline I, ¶ 29 (a)-(c). Therefore, I conclude that the individual has also 
mitigated the Criterion H concerns regarding his judgment and reliability.    

III. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8 (h) and 
(j).  After carefully reviewing the testimonial and documentary evidence in a common-sense 
manner, I find that the individual has presented adequate mitigating factors for the Criteria 
H and J concerns.  Thus, in view of the criteria and the record before me, I find that 
restoring the individual=s access authorization would not endanger the common defense 
and security and would be consistent with the national interest. Accordingly, I find that the 
individual’s access authorization should be restored at this time. Any party may seek 
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review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 30, 2010 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   June 11, 2010 
 
Case Number:   TSO-0928 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the individual’s security clearance should 
not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred 
to in this Decision as access authorization or a security clearance. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor.  Exhibit 3 at 1.  The DOE 
denied the individual’s application for access authorization on May 8, 2007, due to issues relating to 
his use of alcohol.  Id. at 2.  The individual subsequently requested reconsideration of his eligibility 
for access authorization, and the DOE granted an access authorization to the individual on May 27, 
2009.  Id. at 3.  On January 10, 2010, the individual was arrested and charged with Driving Under 
the Influence (DUI).  Exhibit 12.  The local security office (LSO) summoned the individual for an 
interview with a personnel security specialist on February 16, 2010.  Exhibit 18.  After this 
Personnel Security Interview (PSI), the LSO referred the individual to a local psychologist 
(hereinafter referred to as “the DOE psychologist”) for an agency-sponsored evaluation. The DOE 
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psychologist prepared a written report, setting forth the results of that evaluation, and sent it to the 
LSO. Exhibit 10.  Based on this report and the rest of the individual’s personnel security file, the 
LSO determined that derogatory information existed that cast into doubt the individual’s eligibility 
for access authorization. The LSO informed the individual of this determination in a letter that set 
forth the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this 
letter as the Notification Letter. The Notification Letter also informed the individual that he was 
entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning her 
eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 20 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychologist. The individual introduced three 
exhibits and presented the testimony of eight witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Alcohol Usage and Related Incidents 
 
The individual is 39 years old, Exhibit 20 at 12, and has a long history of alcohol-related incidents.  
When he was about 14 years old, he was picked up by police while walking down the street after 
having consumed a six-pack of beer.  Exhibit 19 at 54.  At or around age 15, while intoxicated, he 
was arrested for allegedly getting into a fight with a police officer, though the individual contends 
that the officer punched him without provocation.  Id. at 32-35; Exhibit 18 at 46.  When the 
individual was 19 years old, he was arrested for underage drinking.  Exhibit 18 at 48.  In college, the 
individual was visited by police in his dorm room after he drank a six-pack of beer, got into a fight, 
and punched a fire extinguisher box.  Exhibit 19 at 42-45. 
 
In 1992, while in the military, the individual got into a fight while intoxicated, after having had 
cocktails and six to twelve beers, and was detained for six hours by military police.  Id. at 50-53.  
While stationed overseas in 1994, the individual voluntarily entered and completed a 90-day 
treatment program where, according to the individual’s account, he was diagnosed as an alcoholic 
and advised to either limit his drinking or quit altogether.  Id. at 85-89. 
 
The individual resumed drinking the following year, Exhibit 18 at 53, and in March 1997 was 
arrested and charged with DUI.  Exhibit 20 at 52.  After this, the individual attended six months of 
counseling sessions and was given a diagnosis of alcohol abuse, but about two months after this 
counseling ended, he began to drink again.  Exhibit 19 at 90-95.  In May 1998, the individual again 
was arrested and charge with DUI.  Exhibit 20 at 52.   
 
In 1999, the individual obtained one-on-one counseling from his employer’s EAP program, 
attending three to four sessions over approximately three months.  His counselor advised him to stop 
drinking. Exhibit 19 at 95-96; Exhibit 17 at 12.  Around this time, the individual stopped drinking 
for about six months.  Id. at 75-76.  In 2001, he saw the same counselor for four sessions of 
“alcohol/family” counseling during two months, at which time the counselor again advised him to 
stop drinking.  Exhibit 19 at 99-100; Exhibit 17 at 12.  The individual stopped drinking, but resumed 
again after six months.  Exhibit 19 at 100.   
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After the individual initially applied for a DOE security clearance in 2004, the background 
investigation of the individual and his 2004 Questionnaire for National Security Positions (QNSP) 
revealed information that raised security concerns related to his use of alcohol.  Exhibit 8 at 3-4.  
The LSO conducted a PSI of the individual and subsequently referred him for an evaluation by the 
DOE psychologist, who diagnosed the individual as suffering from alcohol abuse in a May 17, 2006, 
report.  Exhibit 11 at 11.  The LSO informed the individual of his right to a hearing to resolve the 
concerns related to his alcohol use.  Exhibit 15 at 1-2.  An OHA Hearing Officer conducted a 
hearing in the matter and, on February 23, 2007, issued a decision that the DOE should not grant the 
individual access authorization.  Id. at 7. 
 
In 2007, the individual again sought counseling from his employer’s EAP program, seeing a 
counselor once a week for six months, and then once every two weeks for three months.  Exhibit 18 
at 57-58.  The individual also reported attending Alcoholics Anonymous (AA) once a month for one 
year, beginning in February 2007.  Id. at 59-60.  In March 2008, the individual requested the DOE to 
reconsider his eligibility for access authorization.  Exhibit 14.  He noted the help he had sought and 
the AA meetings he had attended, and stated that he had “progressed in my sobriety on many 
levels.” Id.  As noted above, on May 27, 2009, the DOE granted access authorization to the 
individual, which he held until its suspension after his January 10, 2010, DUI arrest.  
 
B. The Notification Letter 
 
The information set forth in the preceding section is cited in the Notification Letter, as it creates a 
substantial doubt as to the individual’s eligibility to hold a clearance. This information pertains to 
paragraphs (h), (j) and (l) of the criteria for eligibility for access to classified matter or special 
nuclear material set forth at 10 C.F.R. § 710.8.   
 
Criterion (h) defines as derogatory information indicating that the individual has an “illness or 
mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, 
causes or may cause, a significant defect in judgment or reliability.”  10 C.F.R. § 710.8(j).  Under 
criterion (j), information is derogatory if it indicates that the individual has “[b]een, or is, a user of 
alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  
Criterion (l) defines as derogatory information indicating that the individual has “[e]ngaged in any 
unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary 
to the best interests of the national security.” 10 C.F.R. § 710.8(l).  
 
As support for these criteria, the letter cites, in addition to the extensive history set forth in the 
preceding section of this decision, the 2006 diagnosis of the DOE psychologist that the individual 
suffers from Alcohol Abuse, Exhibit 11 at 11, and her 2010 diagnosis of Alcohol-Related Disorder, 
Not Otherwise Specified, Exhibit 10 at 8, both of which conditions the psychologist found cause or 
may cause a significant defect in the individual’s judgment and reliability.  Exhibit 10 at 9; Exhibit 
11 at 12-13. 
  
C. The DOE’s Security Concerns 
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This derogatory information adequately justifies the DOE’s invocation of criteria (h), (j) and (l), and 
raises significant security concerns. Excessive alcohol consumption such as that exhibited by the 
individual often leads to the exercise of questionable judgment or the failure to control impulses, and 
can therefore raise questions about an individual’s reliability and trustworthiness.  In addition, the 
individual’s arrests raise concerns related to criminal activity, which creates doubt about a person's 
judgment, reliability and trustworthiness, and calls into question a person's ability or willingness to 
comply with laws, rules and regulations.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information (Adjudicative Guidelines), The White House 
(December 19, 2005), Guidelines G and J.   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. ANALYSIS 
 
Though the Notification Letter in this case invokes three regulatory criteria, it is clear that the 
concerns under each stems from the individual’s use of alcohol, and that all of those concerns would 
be resolved if there were a sufficiently low risk that the individual will use alcohol to excess in the 
future.  In evaluating that risk, the most obvious fact to be considered is that the individual has been 
through the DOE’s Part 710 administrative review process before.  One would have hoped that that 
process would have served as a sufficient wake-up call for the individual to get the help he needed to 
effectively treat his problems related to alcohol use.  The fact that it did not heightens the concern 
that the individual, despite going through this process a second time, will again use alcohol to excess 
in the future.  
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There was testimony at the hearing in this matter from a number of the individual’s friends and 
co-workers, and his wife, all of which amply demonstrated the support that is available to him.  See, 
e.g., Tr. at 196-208, 229-55.  However, I have no reason to find that this same network of support 
was not there for the individual to use in the past, had he chosen to use it, particularly after the first 
administrative review proceeding and the denial of his clearance in 2007. 
 
On the other hand, there is some basis for finding that this time may be different.  In her March 22, 
2010, report, the DOE psychologist recommended that the individual receive counseling, initially 
twice a month, and that he attend AA meetings once a week for a year, and then once a month 
thereafter.  Exhibit 10 at 9.  The individual exceeded these recommendations by enrolling in an 8-
week, 24-session Chemical Dependency Intensive Outpatient Program (IOP), Exhibit A, which 
began in late May 2010, and since then has also attended at least two AA meetings per week.  
Exhibit C.  Upon completion of the IOP on July 16, 2010, the individual began attending weekly 
aftercare sessions.  Tr. at 27, 67. 
 
The DOE psychologist, who was present throughout the hearing and testified last, stated that she 
thought the individual’s current treatment was “terrific. I was really pleased to hear about what he's 
been doing, what he has done.  It is apparent to me, from listening to [the individual] speak, that 
there has been a rather large change in his understanding.”  Tr. at 275.  She noted that, when she 
evaluated the individual in March 2010, he denied being an alcoholic, but in his hearing testimony 
identified himself as such several times.  Id.  She was impressed that the individual went beyond, 
“the minimum program recommendation, which would have been the easy thing to do,” and instead 
enrolled in a chemical dependency program, where “they have to call you on a lot of stuff. I mean, 
they don't let you get away with anything. You have to really look at yourself, and it can be a pretty 
tough thing to do. He stayed with the program.”  Id. at 276. 
 
The individual has also been in regular contact with his employer’s EAP program.  A counselor from 
the program testified that they have had either face-to-face or telephone contact about eight times 
since April 1, 2010.  Id. at 216.  The counselor has purposely avoided engaging the individual in 
alcohol counseling, per se, not wanting to interfere with the treatment he was receiving, but was 
aware of his treatment, and described the individual as being “entrenched in that program. He's very 
positive on what they are doing.”  Id. at 217.  Referencing the EAP counselor’s testimony, the DOE 
psychologist observed that the individual spoke “as somebody who is entrenched in a program or 
belief system, . . . .”  Id. at 275. 
 
In her hearing testimony, the DOE psychologist rated the individual’s risk of relapse at 25 percent.  
Id. at 279.  “[T]he way he is today, if he continues to be this dedicated to the program, it's -- you 
know, [the risk is] on the lower side . . . of moderate.”  Id.  While acknowledging the positive steps 
taken by the individual, the psychologist noted that, counting his rehabilitation as beginning with his 
first contact with the EAP counselor on April 1, 2010, that, at the time of the hearing, it has only 
been “four months.  That’s still very early.”  Id. at 278.  Indeed, in her March 2010 report, the DOE 
psychologist found that, in order for the individual “to be considered reformed or rehabilitated, he 
needs to have no alcohol for five years, . . . .”  Exhibit 10 at 9.  In her testimony, she characterized 
five years as “an arbitrary number, but it is a number meant to be indicative of the fact that this is not 
a problem that's going away, . . . .  Is that in stone? No, absolutely not. A lot of people make progress 
a lot faster than that.”  Tr. at 274.     
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Considering all of the evidence in the record, I concur with the opinion of the DOE psychologist, 
both in terms of recognizing the considerable progress that the individual has made in treating his 
problem in the short time since his January 2010 DUI arrest, but also in noting that the individual is, 
as the DOE psychologist put it, “still very early” in the process of recovery.  The regulations require 
me to take into account the “recency” of the individual’s conduct, 10 C.F.R. § 710.7(c), and in this 
case the individual’s DUI arrest is still a quite recent event. See also Adjudicative Guidelines, 
Guideline G (among the conditions that could mitigate a concern raised by excessive alcohol use is 
that “so much time has passed, . . . that it is unlikely to recur or does not cast doubt on the 
individual's current reliability, trustworthiness, or good judgment”). 
 
Separate from the factor of “recency,” however, the Part 710 regulations also state that I am to 
consider “the absence or presence of rehabilitation or reformation,” 10 C.F.R. § 710.7(c), and, as the 
DOE psychologist pointed out in her testimony, “[t]ime is a factor, but it is not the only one.”  Id. at 
297.  There is, as noted above, evidence of the presence of some rehabilitation and reformation even 
at this early stage, such as the individual’s acknowledgement of his problem.  See, e.g., Adjudicative 
Guidelines, Guideline G (among the conditions that could mitigate a concern raised by excessive 
alcohol use is that “the individual acknowledges his or her alcoholism”).   
 
Nonetheless, there are also considerations that give me significant pause.  Thus, while the 
Adjudicative Guidelines set forth, as a potential mitigating factor, that an individual “has no history 
of previous treatment and relapse,” Adjudicative Guidelines, Guideline G, the individual in the 
present case has a history of repeated treatments followed by relapses. 
 
Moreover, there were significant discrepancies in the record, even within the space of the hearing, in 
how the individual described his prior use of alcohol.  First, the individual testified that, prior to the 
January 2010 DUI arrest, “I had like three-and-a-half years under my belt of nondrinking -- I mean, 
just abstinence, totally, sobriety.”  Tr. at 21.  The individual answered “no” when asked by the DOE 
Counsel whether “from 2006 to 2010, had you had anything to drink?”  Tr. at 33.  The DOE Counsel 
then noted that, in his February 16, 2010, PSI, the individual stated that “in 2006 I probably had a 
beer here and there. But after like 2006, 2007, 2008 and 2009 pretty much nothing, nothing at all. If 
I had a beer, I mean, I probably didn't even finish it, you know what I mean?”  Exhibit 18 at 53.  
Similarly, the report of the individual’s February 25, 2009, interview during his background 
investigation states that he “very seldom drinks alcohol at all now, and may have only one or two 
beers approximately twice a year at social gatherings.”  Exhibit 20 at 63. 
 
Faced with these discrepancies, the individual stated that, in his PSI and background investigation 
interview, he was referring to non-alcoholic beer, Tr. at 34, 37, even though the record nowhere 
reflects that he ever made this explicit.  The individual explained that non-alcoholic beer has alcohol 
in it and that, as “they teach you in the program, a beer is a beer.”  Id. at 34.  Even if I were to accept 
as true this explanation of his statements during the PSI and background investigation, it still does 
not explain why, if “a beer is a beer,” the individual would, at the hearing, initially state that he had 
had nothing to drink from 2006 to 2010, “just abstinence, totally, sobriety.”  When I raised these 
discrepancies with the DOE psychologist, she agreed that it does not “seem to make any sense, . . . .  
[I]t would have made better sense if he'd said in the PSIs, ‘Yeah, I've had a couple of nonalcoholic 
beers,’ or if he'd told me, ‘Yeah, I had a couple of beers a couple of times,’ and it had been 
consistent.  It is inconsistent.”  Id. at 287. 
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In sum, I cannot ignore the progress that the individual has made thus far, nor the fact that both the 
treatment program he completed and the DOE psychologist consider his prognosis to be “good” as 
opposed to “guarded.”  Exhibit A; Tr. at 294.  However, for the reasons set forth above, at this very 
early stage in the individual’s recovery, it is my common-sense judgment that the level of risk that 
the individual will return to using alcohol to excess is not yet acceptably low.  See 10 C.F.R. 
§ 710.7(c) (requiring consideration of “the likelihood of continuation or recurrence of the conduct”). 
Thus, after considering the entirety of the record, I find that the individual has not sufficiently 
mitigated the security concerns associated with the issues before me. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under criteria (h), (j), and (l), and therefore has not demonstrated that 
restoring his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual’s security clearance 
should not be restored. The individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 3, 2010 
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Name of Case: Personnel Security Hearing

Date of Filing: June 11, 2010

Case Number: TSO-0929

This Decision considers the eligibility of xxxxxxxxx (hereinafter

referred to as "the individual") to hold an access authorization

under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to

Classified Matter or Special Nuclear Material." 1/   As explained

below, it is my decision that the individual’s access authorization

should not be restored. 2/  

I.  BACKGROUND
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The individual works for a Department of Energy (DOE) contractor

and has held a DOE access authorization since 1990.  In February

2010, the Local Security Office (LSO) received an incident report

from the individual indicating that his wages were being garnished

to satisfy a tax debt.  The LSO then obtained credit reports for

the individual which indicated delinquent accounts.  LSO Exhibits

10 and 11.  The LSO then conducted a Personnel Security Interview

with the individual in March 2010 (the March 2010 PSI).  LSO

Exhibit 15.  In May 2010, the LSO suspended the individual’s access

authorization and issued a Notification Letter to him, together

with a statement setting forth the information that it believes

creates a substantial doubt about the individual’s eligibility to

hold a DOE security clearance.   

In Enclosure 2 of its Notification Letter, the LSO identifies

information indicating a concern under 10 C.F.R. § 710.8(l)

(Criterion L) that the individual has engaged in unusual conduct or

is subject to circumstances indicating that he is not honest,

reliable or trustworthy, or that he may be subject to pressure,

coercion, exploitation or duress.  In particular, the LSO alleges

that the individual currently owes more than $43,000 in federal and

state taxes, and that he owes almost $3,000 in outstanding

collection accounts.  In addition, the LSO alleges that since 1990,

the individual has established a pattern of unwillingness or

inability to satisfy debts, with numerous delinquent accounts,

charge-off accounts and judgments placed against his wages to

satisfy creditors.  Finally, the LSO alleges that the individual

has not been honest and reliable in reporting his tax debts to the

DOE, or in acting on assurances made to the DOE that he would

resolve his debts.  See LSO Exhibit 1.

The individual requested a hearing (hereinafter “the Hearing”) to

respond to the concerns raised in the Notification Letter.  On

June 11, 2010, the Office of Hearings and Appeals Director

appointed me the Hearing Officer in this case.  At the Hearing

convened in August 2010, I received testimony from three persons:

the individual, his tax advisor, and his supervisor. 

II.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his
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eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."

10 C.F.R. § 710.27(d).  This standard reflects a presumption

against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (the "clearly

consistent with the interests of national security test" for the

granting of security clearances indicates "that security

determinations should err, if they must, on the side of denials");

Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the

issuance of a security clearance).  

III.  ANALYSIS OF TESTIMONY AND FINDINGS

A.  The Individual’s Failure to Pay Taxes and Other Debts, and His

Current Efforts to Pay Them 

At the Hearing, the individual stated that he had ongoing financial

difficulties beginning in 2002 that he described as not

overwhelming, but troublesome.  TR at 43.  He stated that in 2002,

he and his second wife elected to use bankruptcy to clear their

debts and free up money for financing a house.  He stated that he

understands that bankruptcy is not favored by the DOE as a means to

resolve debts, but he consulted a bankruptcy attorney and was

assured that he and his second wife were acting completely within

the law.  TR at 44.  He stated that he and his second wife entered

into a lease/purchase agreement on a house, but when they separated

at the end of 2005, he remained in the house and she refused to

contribute to any additional payments.  They were divorced in March

2006.  TR at 45-46.  He stated that he was forced to vacate the

house in early 2006, and needed additional income to pay off a

garnishment concerning his lease/purchase agreement, and to move

into a rental property.  He stated that he also had to make

payments and pay court fees concerning disputes with his first wife

over custody and child support issues.  As a result, he testified

that in early 2006, he raised his federal tax withholding

exemptions to the maximum of 30 in order to have additional take-

home income.  TR at 45-47.   He stated that he continued to have

his withholding calculated based on 30 exemptions until late 2009

or early 2010, when he reduced the withholding exemptions to zero.

TR at 25-27.  The individual’s tax advisor testified that the

individual’s federal tax filings for tax year 2006 through tax year

2009 indicate an outstanding liability of $44,988 in taxes,

interest and penalties.  TR at 15, 20.  
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The individual testified that in 2009, he took the initiative to

engage a tax service (the Tax Service) to negotiate a payment plan

with the Internal Revenue Service (IRS) for the payment of

delinquent federal taxes.  He stated that the Tax Service advised

him that he should begin making monthly payments of $625 to the IRS

pending an agreement with the IRS.  He testified that beginning in

March 2010, he began making these payments, and has now made four.

He admitted that he missed his June 2010 payment.  TR at 20-21.

The individual’s tax adviser testified that he is assisting the

individual only with his federal tax payments, and that he sent a

payment proposal to the IRS on March 29, 2010 which he believes the

IRS is highly likely to accept.  He stated that the IRS has

acknowledged receipt of the proposal, but that it usually takes the

IRS several months to respond to such a request.  TR at 12-13.  The

tax advisor testified that the individual does not qualify for any

sort of settlement to reduce his liability, and must pay his full

current liability of $44,988 to the IRS.  He stated that the

proposed payment plan would have the individual make monthly

payments of $750 to the IRS until June 28, 2013, when the monthly

amount would be raised to $1,228 until the debt is paid off.  TR at

15-16.  The tax advisor stated that the individual should be able

to pay off his federal tax liability in four or five years.  TR at

TR at 16.  He stated that the individual’s current federal tax

withholding of about $1,100 per month should be adequate to cover

his initial obligation under this agreement as well as his current

tax obligation.  TR at 25-28.  However, he warned that if the

individual files a tax return on which he owes tax, he would be

viewed as defaulting on his installment agreement with the IRS, and

it would have to be renegotiated.  TR at 28. 

The individual also testified that he has entered into a payment

plan with his state in order to settle his outstanding state tax

liability for the tax years 1999, 2001, 2004 and 2005, and he is

working to resolve all of his state tax debts.  TR at 40-42, 51.

The plan requires him to pay $1,457 in twelve monthly payments of

$121.45 beginning in August 2010.  He also submitted information

indicating that he owes back taxes of $7,548 to his state for the

tax years 2006 through 2008.  See State tax records included in

individual’s August 12, 2010 filing.  The individual submitted

documentation indicating that two liens filed against him by his

state have been released.  However, the August 31, 2010 credit

report submitted by the DOE Counsel indicates two paid liens and

two additional unpaid liens brought against the individual by his

state.  See August 31, 2010 Credit Report, submitted by the DOE

Counsel on September 1, 2010.
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The individual testified that after the DOE reviewed his Credit

Report with him at his March 2010 PSI, he made efforts to contact

his creditors and pay his charged off accounts.  TR at 49-53.  In

his July 7, 2010 and August 8, 2010 filings in this proceeding, the

individual submitted several recent receipts from creditors

indicating payments of collection or overdue accounts.  The

individual’s August 31, 2010 Credit Report lists only one unpaid

collection account in the amount of $189.  With respect to this

account, the individual has submitted a letter from a collection

agency indicating that the individual is not liable for this

account.  See individual’s July 19, 2010 submission.     

The individual asserts that he is prepared to take the proper

steps, including cutting his living expenses and earning additional

part-time income, in order to resolve his tax debts and charged off

accounts.  TR at 69.  He stated that his budget is going to be

“tight”, but that he will shortly be able to end a $100 per month

child support payment to his first wife, and another $63 per month

payment on an existing loan.  TR at 73.  In his August 12, 2010

filing, the individual submitted a personal financial statement

indicating that after he pays his monthly living expenses, his

minimum monthly payments on his current credit accounts, and his

current child support, he has $460 in remaining income to use to

pay his delinquent state tax obligations.  See individual’s

August 12, 2010 personal financial statement.    

Finally, the individual stated that he did not intentionally

attempt to deceive the LSO when he failed to inform the LSO of his

federal tax liability issues at his 2009 PSI.  He stated that the

LSO asked him about his state tax issues, and that he “always tried

to stick to the line of questioning.”  TR at 67.  He also stated

that he believed he had nothing to hide concerning his federal tax

issues because at the time of his 2009 PSI he already was receiving

assistance on those issues from his Tax Service.  TR at 65-67.  He

further stated that since his 2009 PSI, he has been attempting to

address his financial issues as quickly as possible, and does not

believe that he misstated his intentions to the DOE by failing to

resolve these issues at the time of his 2010 PSI.  TR at 68.  At

the Hearing, the individual’s direct supervisor testified that he

considers the individual an honest and straightforward employee who

can be depended upon to perform his work in a reliable manner.  TR

at 33-36.  In addition, I find that the individual has been honest

and candid throughout the current proceeding.  Based on my

observations of the individual and on the testimony of his

supervisor, I accept the individual’s explanation that he did not

intentionally deceive the LSO about his federal tax debts or

provide false assurances about addressing these issues.  However,



- 6 -

3/ See http://www.archives.gov/isoo/pdf/hadley-adjudicative-

guidelines.pdf (December 29, 2005).

as discussed below, I find that the LSO’s concerns about the

individual’s financial irresponsibility remain unresolved. 

B.  The Individual’s Explanations and Recent Actions Fail to

Mitigate the DOE’s Concerns of Financial Irresponsibility

The individual admits that during the period 2006-2009, he failed

to have adequate federal and state tax payments withheld from his

bi-weekly paychecks, and that he did not pay the federal and state

taxes that he owed when he filed his federal and state tax returns

for those years.  He also admits having several unpaid debts that

were placed in collection, and to having his wages garnished to pay

debts owed to a former landlord, to his first wife, and to his

state government.  See Hearing Transcript (TR) at 40-42, 45-64.

This is unquestionably a “pattern of financial irresponsibility,”

which Criterion L specifies can be “unusual conduct. . . tend[ing]

to show that the individual is not honest, reliable or trustworthy.

. . .” 10 C.F.R. § 708.8(l).  At the hearing, the individual

explained why he had failed to pay the full amount of his taxes

owed for several years, and why he has failed to pay numerous other

debts.  The individual and his tax advisor also testified about how

they are working together to resolve his federal tax debts.  The

individual also presented evidence indicating that he  has paid

several collection accounts, and is making progress in resolving

his state tax debts.  As discussed below, I find that the

individual has not demonstrated that he has acted responsibly

concerning tax and other financial obligations in the past, and

that his current efforts, while positive, have not yet mitigated

these Criterion L concerns.  

The individual testified that he had ongoing financial difficulties

as a result of a 2002 bankruptcy and a 2006 divorce.  The DOE’s

Adjudicative Guidelines provide that a factor supporting mitigation

of a financial problem is a showing that the problem was caused by

a condition such as an unexpected medical emergency that was

largely beyond a person’s control.  See Adjudicative Guidelines for

Determining Eligibility for Access to Classified Information

(Adjudicative Guidelines), Guideline F, Paragraph 20. 3/    The

individual admits that his 2002 bankruptcy filing was not an

emergency action, but was in the nature of a financial strategy

aimed at eliminating old debts so that he and his second wife could

finance the purchase of a home.  While his 2006 divorce can be

viewed as an unexpected financial event, other factors must be



- 7 -

4/ See, also, Adjudicative Guidelines, Guideline F, Paragraph 19(d)

and (g).

present to support a finding of mitigation due to such a

circumstance.  These other factors include showings that: (1) the

individual acted responsibly under the circumstances when dealing

with the financial emergency; (2) there are clear indications that

the individual’s financial problem is being resolved or is under

control; and (3) the individual has initiated a good faith effort

to repay overdue creditors or otherwise resolve his debts.  Id.  As

discussed above, the individual did not pay the full amount of his

federal income taxes for the years 2005 through 2009, amassing an

unpaid federal tax liability of over $44,000.  In addition, the

individual has not paid the full amount of his state taxes for

several years, and currently has an outstanding state tax liability

of $9,000.  As an initial matter, I find that individual’s decision

to deliberately fail to pay federal and state taxes in order to

have additional income was not a responsible reaction to his 2006

financial stresses.  The individual’s deliberate decision in 2006

not to pay his taxes by drastically reducing his tax withholding

indicates a reckless disregard for basic financial and social

obligations.  Moreover, his apparent procrastination and

indifference concerning his tax obligations in failing to restore

his appropriate tax withholding until 2009 raises serious concerns

about his reliability.  See Personnel Security Review, Case No.

TSO-0457 (2007). 4/     

The individual contends that by working with the Tax Service to

submit a tax payment plan to the IRS, by working with his state to

pay his state tax liability, and by working to pay off his other

outstanding debts, he has resolved the Criterion L concerns arising

from his previous failures to address these issues.  I agree that

the actions in these areas that are described above are positive

steps towards mitigating the Criterion L concerns.  See

Adjudicative Guidelines, Guideline F, Paragraph 20(c) and (d).

However, in this instance, I find that they are insufficient to

mitigate the LSO’s concerns.  Although the individual has submitted

a repayment proposal to the IRS, he certainly has not demonstrated

a sustained period of reliability with respect to tax issues from

which I am able to conclude that the Criterion L security concerns

have been resolved.  See Personnel Security Review, Case No. VSA-

0300 (2000); see also Adjudicative Guidelines, Guideline F,

Paragraph 20(a).  At this time, it remains to be seen whether the

individual will enter into a payment agreement with the IRS, and

that he will abide by the terms of that agreement for the sustained

period of four or five years necessary to fully discharge his debt
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to the IRS.  With respect to his state tax issues, I note that he

has not yet entered into any agreement to repay his $7,548 in tax

liability for tax years 2006 through 2008, or shown how repayment

of that amount will be within the parameters of his monthly budget.

Cf. Personnel Security Hearing, Case No. TSO-0798 (2010) (access

authorization restored based on finding that the individual was up-

to-date on his tax filings, with no taxes owed and no penalties

assessed, and that he had acted responsibly by filing for

extensions each year with the IRS).

 

Previous decisions issued by OHA Hearing Officers have held that

once there is a pattern of financial irresponsibility, the

individual must demonstrate a sustained, new pattern of financial

responsibility for a period of time that is sufficient to

demonstrate that a recurrence of the past pattern is unlikely.

Personnel Security Hearing, Case No. VSO-0108 (1996); Personnel

Security Hearing, Case No. VSO-0240 (1999).  After reviewing all

the evidence in the record, I find that the individual continues to

have significant overdue debt in the form of tax delinquencies, and

that he has not yet made substantial progress in repaying these

past debts. Under these circumstances, I conclude that the

individual has not mitigated the Criterion L financial concerns

identified in the Notification Letter.

IV. CONCLUSION

For the reasons set forth above, I find that the LSO properly found

that the individual’s behavior raised Criterion L concerns

regarding his financial irresponsibility, and regarding his lack of

honesty in failing to provide the LSO with complete information on

his debts and in failing to act on his assurances that he would

resolve his financial issues.  Further, while I find that the

Criterion L concerns about the individual’s honesty have been

mitigated, I find that the derogatory information concerning the

individual’s financial irresponsibility has not been mitigated at

this time.  Accordingly, after considering all of the relevant

information, favorable or unfavorable, in a comprehensive and

common-sense manner, I conclude that the individual has not yet

demonstrated that restoring his access authorization would not
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endanger the common defense and would be clearly consistent with

the national interest.  It is therefore my conclusion that the

individual’s access authorization should not be restored.  The

individual or the DOE may seek review of this Decision by an Appeal

Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: September 17, 2010 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 29, 2010 
 
Case Number:  TSO-0931 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should be restored.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires him to hold a security clearance.  On January 25, 2010, the individual disclosed to the 
DOE that on January 24, 2010, he was arrested by the local police and charged with Driving 
While Intoxicated (DWI).2  Exhibit (Ex.) 10.  In order to resolve questions arising from this 
incident, the local DOE security office (LSO) conducted a Personnel Security Interview (PSI or 
Ex. 18) with the individual in February 2010.  The PSI did not resolve the concerns and the LSO 
referred the individual to a DOE Consultant-Psychiatrist (DOE Psychiatrist) for a psychiatric 
evaluation.  In a written report dated April 13, 2010 (Psychiatric Report or Ex. 5), the DOE 
Psychiatrist set forth the results of the evaluation.  Based on her findings, the DOE Psychiatrist 
concluded that the individual met the criteria for Alcohol Abuse pursuant to the criteria set forth 
in the Diagnostic and Statistical Manual of Mental Disorders, 4th edition, Text Revised (DSM-
IV-TR).  Id. at 17-19.  The DOE Psychiatrist opined that this is a condition which causes, or may 
cause, a significant defect in the individual’s judgment or reliability.  Id.  She also concluded that 
the individual had not demonstrated adequate evidence of rehabilitation or reformation.  Id.  
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
  
2 At the time of this incident, the individual was also cited with an Open Container violation.  Ex. 10. 
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On May 25, 2010, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold a 
security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of two potentially disqualifying criteria set forth 
in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j) (hereinafter referred to as 
Criterion H and J, respectively).3   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
Regulations by requesting an administrative review hearing.  On June 30, 2010, the Director of 
the Office of Hearings and Appeals (OHA) appointed me as Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of six witnesses: his wife, Alcoholics 
Anonymous (AA) sponsor, counselor, supervisor and two friends.  The DOE Psychiatrist 
testified on behalf of the agency.  In addition to the testimonial evidence, the DOE submitted 20 
exhibits into the record and the individual tendered two exhibits.4 
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria H and J, as bases for suspending the 
individual’s security clearance.  With regard to Criterion H, the LSO cites the diagnosis of the 
DOE Psychiatrist that the individual meets the DSM-IV-TR criteria for Alcohol Abuse, an illness 
which causes or may cause a significant defect in his judgment or reliability.  Ex. 1.  As for 
Criterion J, the LSO relies on the DOE Psychiatrist’s opinion and the following information: 
(1) on January 24, 2010, the individual was arrested and charged with Driving While Intoxicated 
(DWI) and was cited with an Open Container violation; (2) the individual admitted that in 
addition to the night of his DWI arrest, he had driven twice within the past year when he thought 
he should not have because of the amount of alcohol he had consumed; (3) the individual 
admitted that over the last two to three years, he had continued to consume alcohol although he 
does not enjoy it; (4) the individual admitted that despite medical advice, he consumed alcohol in 
excess while taking the prescription medication Xanax;5 and (5) on September 27, 2000, the 
individual was arrested and charged with Public Intoxication.  Id. at 1-2.  
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The 
security concerns associated with Criteria H and J are as follows.  As for Criterion H, a mental 
                                                 
3  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j). 

4 The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  Documents 
submitted by the individual shall be cited as “Ind. Ex.” 
   
5 The individual was reportedly prescribed Xanax for heart palpitations.  Ex. 7.  At the time of the hearing, the 
individual had “substantially” reduced his Xanax use and begun taking Bystolic, a new type of beta blocker, and 
melatonin, which helped with his sleeping habits.  Id.; Tr. at 162. 
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illness such as Alcohol Abuse can cause a significant defect in a person’s psychological, social 
and occupational functioning which, in turn, can raise concerns from a security standpoint about 
possible defects in a person’s judgment, reliability, or stability.  See Guideline I of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Revised Adjudicative Guidelines).  With regard to Criterion J, the excessive consumption 
of alcohol itself is a security concern because that behavior can lead to the exercise of 
questionable judgment and the failure to control impulses, which in turn can raise questions 
about a person’s reliability and trustworthiness. See id. at Guideline G.  “Because the use of 
alcohol at the very least has the potential to impair a user’s judgment and reliability, individuals 
who use alcohol to excess may be susceptible to being coerced or exploited to reveal classified 
matters.  These security concerns are indeed important and have been recognized by a number of 
Hearing Officers in similar cases.”  Personnel Security Hearing, Case No. VSA-0281 (2000).6   
 

III. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

IV. Findings and Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 

                                                 
6 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.7   
 
After due deliberation, it is my opinion that the individual’s access authorization should be 
restored because I find that restoration would not endanger the common defense and security and 
would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific 
findings that I make in support of this determination are discussed below. 
 
A.  Diagnosis of Alcohol Abuse 
 
In the Psychiatric Report, the DOE Psychiatrist opined that the individual met the DSM-IV-TR 
criteria for Alcohol Abuse,8 without adequate evidence of rehabilitation or reformation.  Ex. 7 at 
17-19.  At the hearing, the DOE Psychiatrist remained firm in her diagnosis of the individual.  
Tr. at 184.  The individual does not dispute this diagnosis or the information contained in the 
Psychiatric Report.  Id. at 99; 153-154.  Therefore, I will focus on whether the individual has 
presented adequate evidence of rehabilitation or reformation from his Alcohol Abuse. 
 
B.  Rehabilitation and Reformation 
 
In the administrative review process, Hearing Officers accord deference to the expert opinions of 
mental health professionals regarding the issue of rehabilitation or reformation. See Personnel 
Security Hearing, Case No. TSO-0770 (2010); Personnel Security Hearing, Case No. TSO-0562 
(2008); Personnel Security Hearing, Case No. TSO-0462 (2007).  The DOE does not have a set 
policy on what constitutes rehabilitation and reformation from an alcohol diagnosis, but instead 
makes a case-by-case determination based on the available evidence.  In this case, the DOE 
                                                 
7 When resolving the question of the individual’s eligibility for access authorization, in addition to the applicable 
factors prescribed in 10 C.F.R. § 710.7(c), I am also guided by the mitigating conditions set forth in the Revised 
Adjudicative Guidelines. 
 
8 The DSM-IV-TR defines Substance Abuse as: 
 
A.  A maladaptive pattern of substance use leading to clinically significant impairment or distress, as manifested by     
      one (or more) of the following, occurring within a 12-month period: 
      (1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, 
            or home; 
      (2) recurrent substance use in situations in which it is physically hazardous; 
      (3) recurrent substance-related legal problems; 
      (4) continued substance use despite having persistent or recurrent social or inter-personal 
           problems caused or exacerbated by the effects of the substance; and 
 
B.  The symptoms have never met the criteria for Substance Dependence for this class of substance. 
 
DSM-IV-TR at 199. 
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Psychiatrist recommended that the individual: (1) continue aftercare and individual counseling 
for a minimum of nine months following the date of the Psychiatric Evaluation, and (2) continue 
attendance at AA or Narcotics Anonymous meetings at least once a week for a minimum of one 
year, with sponsorship, to demonstrate adequate evidence of rehabilitation.  Ex. 7 at 18.  As for 
reformation, the DOE Psychiatrist recommended two alternatives: one year of absolute sobriety 
with participation in the two aforementioned rehabilitation programs or two years of absolute 
sobriety without them.  Id.   
 
The individual was also evaluated by a licensed professional addiction counselor who diagnosed 
the individual as suffering from Alcohol Abuse.  Tr. at 123; Ex. 7.  Based on her evaluation of 
the individual, the individual’s counselor recommended that he successfully complete a 60-hour 
intensive outpatient program for drugs and alcohol.  Tr. at 123.  The individual’s counselor also 
recommended that the individual continue attending weekly aftercare meetings, Al-Anon 
classes9 and remain committed to a lifestyle of sobriety.  Id. at 130; Ex. 7. 
 
At the time of the hearing, the individual and his witnesses testified that he had successfully 
completed a 60-day intensive outpatient treatment program and 90 AA classes in 90 days.  Tr. at 
102-106; 123; Ex. 7.  The individual’s counselor described the individual as a “compliant and 
courteous” participant who “seemed to embrace the program.”  Tr. at 123-124; Ex. 7.  The 
individual testified that he also attends a weekly aftercare program with an intensive outpatient 
treatment, at least one weekly meeting at AA and Al-Anon and engages in weekly contact with 
his AA sponsor.  Tr. at 171-172.  The individual stated that he has abstained from alcohol 
consumption since January 24, 2010, changed his nutrition and exercise regimen and meets with 
his counselor on a monthly basis.10  Id. at 102-119; 126-127; 171-172; Ind. Ex. B.  The 
individual maintained that he intends to remain abstinent from future alcohol use.  Tr. at 153-
154; 161. 
 
Based on the testimony and evidence, the DOE Psychiatrist revised her opinion and concluded 
that there is now adequate evidence of rehabilitation and reformation.  Tr. at 188.  At the time of 
the hearing, the individual had not consumed any alcoholic beverages for nine months.11  Id. at 
171; 186.  While the DOE Psychiatrist would have preferred more time, she had not heard any 
evidence to suggest that the individual would not achieve one full year of sobriety, nor did she 
believe the individual’s risk of relapse to be substantially different in three months time.  Id. at 

                                                 
9 The individual explained that Al-Anon is a support group for the family, relatives and friends of problem drinkers.  
Tr. at 168.  The individual’s counselor recommended that the individual attend Al-Anon meetings to address his 
“codependent behavior” and to better handle the fact that his wife continues to use alcohol and keeps alcohol in the 
home.  Id. at 127-128.  As a result of his weekly AA and Al-Anon participation, the individual has learned how to 
detach from behaviors in others that he does not have the power to change and that he cannot control his wife’s 
behavior or choices.  Id. at 128.  
 
10 The individual testified that he has resolved the criminal charges resulting from his January 24, 2010, DWI arrest 
and is currently serving an 18-month probation (or “adult supervision”) for the reduced charge of “Obstruction of a 
Highway.”  Tr. at 145.  As terms of his probation, he must visit with his probation officer once a month, follow the 
probation rules and consume “no alcohol.”  Id. at 146-147.    He estimated that he has taken and successfully passed 
at least six to seven random alcohol and drug screenings and noted that he continues to be subjected to random 
testing.  Id. at 148-150; see also Ex. 7. 
 
11 The DOE Psychiatrist accepted January 24, 2010, as the beginning date of the individual’s sobriety.  Tr. at 171.   
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186.  The DOE Psychiatrist and the individual’s counselor both noted that they were impressed 
with the individual’s rehabilitative efforts and expressed confidence that the individual has the 
ability to abstain from future alcohol consumption.  Id. at 131; 133-140; 185-188.  In this regard, 
both professionals noted that the individual should remain abstinent and continue with his 
commitment to a lifestyle of sobriety.  Id. at 129-130; 185-188.       
 
The record in this matter adequately supports the DOE Psychiatrist’s revised conclusions. The 
individual has acknowledged that he had, in the past, abused alcohol, provided evidence of his 
actions taken to overcome this problem and pursuant to the DOE Psychiatrist’s recommendation, 
established a pattern of abstinence.  See Mitigating Conditions 23(b) and 29 (c) of the Revised 
Adjudicative Guidelines.  For these reasons, I agree with the DOE Psychiatrist that the individual 
has mitigated the concerns regarding his alcohol use. 
 

VI. Conclusion 
 
Based on the foregoing, I find that the individual has presented sufficient evidence to mitigate 
the Criteria H and J concerns associated with his diagnosis of Alcohol Abuse.  Based upon the 
record before me, I find that restoring the individual’s access authorization would not endanger 
the common defense and security and would be consistent with the national interest. 
Accordingly, I find that the individual’s access authorization should be restored.  Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 27, 2010  
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                             September 23, 2010

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 29, 2010

Case Number: TSO-0932

This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  During a background investigation, the local DOE security office

(LSO) discovered some derogatory information that created a security concern.  The LSO asked the

individual to participate in a personnel security interview (PSI) on September 15, 2009, in order to

resolve the security concern.  The PSI did not resolve the security concern. 

On May 25, 2010, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory
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2/ Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject

to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes

reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the

individual to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

information fell within the purview of one potentially disqualifying criterion set forth in the security

regulations at 10 C.F.R. § 710.8, subsection (l) (hereinafter referred to as Criterion L).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented the testimony of three witnesses - two managers and a co-worker.  He also

testified on his own behalf.  The DOE counsel did not present any witnesses.  The DOE counsel and

the individual submitted a number of written exhibits prior to the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the restoration or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly
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consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one potentially disqualifying criterion as a basis for suspending the

individual’s security clearance, Criterion L.  To support its reliance on Criterion L in this case, the

LSO alleges that on August 2, 2009, the individual was arrested and charged with the felony offenses

of Commercial Burglary and Receiving Stolen Property after he took over $20,000 worth of granite

slabs and other materials from a construction site without permission from the rightful owner.  The

LSO further alleges that during a PSI conducted on September 15, 2009, the individual admitted that

he had a loaded handgun in his vehicle on August 2, 2009, during the commission of the felony

offenses.  The individual also admitted to bringing a loaded handgun onto his employer’s property

in 2007.  The individual’s conduct might render him vulnerable to blackmail, exploitation, and

duress and  calls into question his judgment, reliability, and trustworthiness as well as his ability to

protect classified information. See Guideline E of the Revised Adjudicative Guidelines for

Determining Eligibility for Access to Classified Information issued on December 29, 2005, by the

Assistant to the President for National Security Affairs, The White House.

IV.  Findings of Fact

On August 2, 2009, the individual was arrested and charged with Burglary and Receiving Stolen

Property, both felony charges due to the value of the materials taken.  See DOE Exh.3.  According

to the individual, he was driving around on the Fourth of July weekend when he noticed a large

portable dumpster which contained some granite slabs sticking out of the dumpster on a construction

site.  Id.  The individual states that he stopped and asked an employee if he could take the material

from the dumpster because he wanted to use it for his cabin.  Id.  The individual stated that the

employee gave him permission to remove the material.  Id.  He subsequently loaded several pieces

of the granite into his vehicle and drove away.  A couple of weeks later, the individual passed by the

location again and noticed that the dumpster was gone, but that there were six pieces of granite

stacked in the same area where the dumpster had been.  Id.  According to the individual, he looked

for a company employee who could give him permission to take the granite.  When he could not find

an employee in the vicinity, the individual admitted that he loaded the granite onto his truck and took

it to his residence where he stored it.  Id.    

A couple of weeks later, the individual returned to the vicinity on a third occasion and saw that more

granite was left where the original dumpster had previously been located.  Id.  Again, he stated that

he walked through the construction site looking for an employee.  Id.  After he could not locate an

employee, he stated that he loaded a number of pieces of granite into his truck.  Id.  As he returned

to his truck, he noticed a man looking into his truck and shouting that the materials in the truck

belonged to him and to put it back.  Id.  According to the individual, he explained that he had spoken

to an employee on a previous occasion and that the employee had given him permission to take the

materials.  The man informed the individual that he was the owner of the property, that the individual

did not have permission to remove any items from his property and that he had summoned the police.

Id.    
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When police officers arrived at the scene, the owner told them that the individual did not have

permission to remove anything from the property.  Id.  The individual was then arrested and charged

with Burglary and Receiving Stolen Property.  During the search of his vehicle, the officers found

a loaded handgun.  Id.  The individual stated that although the handgun was loaded, a round was not

in the chamber.  After spending about 12 hours in jail, the individual’s wife posted bond and the

individual returned to his home where he found police officers had searched and retrieved about 25

to 30 pieces of granite of various lengths. Id.  

The individual stated that, at his initial arraignment, the Receiving Stolen Property charge was

dropped because of insufficient evidence and that he pled not guilty to the charge of Burglary.

According to the individual, he entered a not guilty plea on the advice of his attorney and did not

believe he was stealing the granite because he received permission from an employee the first time

he took the materials.  He subsequently entered a Pre-Prosecution Probation program.  The

individual stated that he entered this program because he had little faith in the judicial system and

believed that a felony conviction would bar him from employment with the DOE.  

In addition to this arrest, in 2007, the individual brought a loaded handgun onto his employer’s

property, despite being aware that dangerous weapons are not allowed on the property.  According

to the individual, he stated that he was called to respond to an issue at work as part of his job duties

and that he had been in his cabin earlier in the day.  Id.  The individual did not remove his handgun

from his vehicle as he usually does when he returns from his cabin.  When the handgun was

discovered by a security search of his vehicle, the individual was instructed to leave the premises and

return the handgun to his home.  Id.   

V. Hearing Officer Evaluation of the Evidence

The key issue under Criterion L is whether the individual has brought forward sufficient evidence

to mitigate the security concerns regarding his judgment and reliability, as well as his vulnerability

to blackmail, exploitation and duress.

During the hearing, the individual addressed the criminal conduct outlined in the Notification Letter.

With respect to the August 2, 2009, arrest and charge for Burglary and Receiving Stolen Property,

the individual explained that he did not intend to steal the granite, but was under the impression that

the granite had been thrown away.  Transcript of Hearing (Tr.) at 65.  Although the individual

testified that he had spoken to an employee on the site who reassured him that the material was going

to the dump, he acknowledged that he should have spoken to the person in charge or the owner of

the property before taking the granite.  Id.  The individual referred to an image of the construction

site to demonstrate that the dumpster was outside of the fence of the site.  See Indiv. Exh. B.  He

testified that he never crossed a fence to take the material.  According to the individual, after he

received what he considered permission to take the granite on the first occasion, he came back two

weeks later and noticed that the dumpster was gone but that there were stacks of granite on the curb

next to where the dumpster had been and next to trash.  Id. at 68.  He reiterated that it was not his

intent to steal the granite and that the materials appeared to be “staged” for trash pick-up and did not
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3/ The individual disputes that the value of the granite was in excess of $20,000.  According to the

individual, he researched similar granite on the internet and found it priced at $14 per square foot.  He

believed the granite was only in excess of $500 which he acknowledged is still a felony under the state law.

DOE Exh. 3, Tr. at 69.  

4/ The individual also presented the testimony of two managers and a co-worker, all of whom testified

that the individual is a good employee who is honest and trustworthy.  

appear to be new construction material.  Id. at 77.  At this time, the individual testified that he took

8 or 9 pieces of granite back to his cabin.  Id. at 79.    3/  

The individual testified that he returned to the construction site on a third occasion, about two or

three weeks later.  According to the individual, before he took any materials from the site, he walked

around the site to see if he could find someone to ask about taking the materials.  Id. at 84.  The

individual stated that he could not find an employee or owner of the site and again decided that the

material had been “staged” next to the dumpster for trash.  Id. at 85.  

The individual also submitted documentary evidence outlining the terms of his Pre-Prosecution

Probation Program which he entered on April 20, 2010, and ends on April 20, 2011.  See Indiv. Exh.

A.  According to the terms of the agreement, if the individual completes the program, the charges

will be dismissed.  He testified that he has complied with all of the requirements of his probation.

Id. at 101.  

With respect to the 2007 incident in which his employer found a loaded handgun in his vehicle after

a security search, the individual testified that he simply forgot that the weapon was in his truck after

spending time at his cabin that day, and stated that he was never disciplined by the DOE nor were

there any other ramifications as a result of this incident.  Id. at 105.  Finally, the individual testified

that he understands’s DOE’s concerns about his judgment and reliability, would not do anything to

jeopardize his employment with DOE and intends to fully comply with the terms of his probation.

Id. at 108.    4/  

After considering all of the evidence before me, I find that the individual has mitigated the security

concerns arising from the incident involving the loaded handgun on his employer’s property.  I

believe the individual credibly testified that he forgot the handgun was still in his vehicle after he

left his cabin and responded to a call at work.  However, I find that the individual has not mitigated

the security concerns with respect to his August 2009 arrest and charge of Commercial Burglary.

While the individual testified that he did not intend to steal the granite from the construction site and

believed that he received permission from an employee on the site, he acknowledged that he should

have asked the person in charge whether he could take the granite.  He testified that when he went

to the construction site on the third occasion, he walked around the site to look for an employee

before he decided the granite was trash and removed it.  This testimony suggests that the individual

was unsure whether the material was in fact trash.  In addition and more importantly, the individual

has not yet completed his participation in his Pre-Prosecution Probation Program.  As of the date of

the hearing, the individual had completed four months of the year-long program.  Although the

individual has fully complied with the terms of his probation thus far, which is a positive step toward
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reducing his vulnerability to blackmail, exploitation or duress, he is still currently on probation, and

thus has not mitigated the security concerns under Criterion L. After considering the “whole person,”

I am not convinced at this time that the DOE can rely on the individual’s ability to make sound

judgment calls regarding the safeguarding of classified information.  See Adjudicative Guideline E

at 15.  I therefore find that the individual has not sufficiently mitigated the LSO’s concerns under

Criterion L.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion L.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

not brought forth convincing evidence to mitigate the security concerns associated with Criterion L.

I cannot find that restoring the individual’s access authorization would not endanger the common

defense and security and would be consistent with the national interest.  Accordingly, I find that the

individual’s access authorization should not be restored at this time.  The individual may seek review

of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: September 23, 2010        



1/  Decisions issued by the Office of Hearings and Appeals (OHA),

with names and other personal identifying information deleted, are

available on the OHA website located at http://www.oha.doe.gov.

The text of a cited decision may be accessed by entering the case

number of the decision in the search engine at

http://www.oha.doe.gov/search.htm.

2/ Access authorization is defined as “an administrative

determination that an individual is eligible for access to

classified matter or is eligible for access to, or control over,

special nuclear material.”  10 C.F.R. § 710.5(a).  Such

authorization will be referred to variously in this Decision as

access authorization or security clearance.

* The original of this document contains information which is

subject to withholding from disclosure  under 5 U.S.C. § 552. 

Such material has been deleted from this copy and replaced with

XXXXXX’s. 

                       September 23, 2010

                      DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: July 1, 2010

Case Number: TSO-0933

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R. Part

710, entitled "Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material." 1/ 

As explained below, it is my decision that the individual’s access

authorization should not be restored. 2/  

I.  BACKGROUND



The individual works for a Department of Energy (DOE) contractor

and has held a DOE access authorization from 1990 to 1995, and from

2000 to the present.  In August 2009, the Local Security Office

(LSO) received an incident report from the individual indicating

that he had appeared in court concerning charges of battery

relating to incidents in May 2004 and March 2009.  LSO Exhibit 6.

The LSO then conducted a Personnel Security Interview with the

individual in October 2009 (the 2009 PSI).  LSO Exhibit 8.

  

In November 2009, the LSO suspended the individual’s access

authorization and issued a Notification Letter to him (the

Notification Letter), together with a statement indicating that the

pending charges of battery against the individual and other alleged

incidents in the individual’s past created a substantial doubt

about the individual’s eligibility to hold a DOE security

clearance.  The individual requested a hearing to respond to the

concerns raised in the Notification Letter.  On February 3, 2010,

the Office of Hearings and Appeals (OHA) Director appointed me the

Hearing Officer in that case, Case No. TSO-0883.  In a letter to

the parties dated February 12, 2010, I dismissed that hearing

proceeding pending the resolution of the individual’s criminal

charges.  I stated in my dismissal letter that once the

individual’s charges are adjudicated, the LSO could amend its

Notification Letter in order “to cover all matters into which

inquiry should be directed” and “give more adequate notice to the

individual.”  February 12, 2010 letter quoting 10 C.F.R.

§ 710.26(j).

In June 2010, the LSO issued an Amended Notification Letter

reflecting the resolution of the individual’s criminal charges, and

resubmitted the individual’s request for a hearing to the OHA.  The

OHA Director appointed me the Hearing Officer of the present case

on July 6, 2010.

  
In Enclosure 1 of its Amended Notification Letter, the LSO
identifies information indicating that the individual has raised a

concern under 10 C.F.R. § 710.8(l) (Criterion L) that he has

engaged in unusual conduct or is subject to circumstances

indicating that he is not honest, reliable or trustworthy, or that

he may be subject to pressure, coercion, exploitation or duress.

LSO Exhibit 1.  In particular, the LSO finds that in June 2010, the

individual pleaded no contest and was found guilty by a municipal

court of one count of battery regarding a 2009 physical altercation

with his spouse, and that the court gave him a one-year suspended

sentence and required him to attend an Impulse Control Program.

See LSO Exhibit 5.  The  LSO also refers to the individual being



charged with battery in 2004 after a physical altercation with his

daughter and her boyfriend, and being charged with battery in 1996,

after a physical altercation with his spouse.  Finally, the LSO

refers to the failure of the individual’s 1996 court-ordered

counseling to prevent the 2004 and 2009 incidents, and his

statement justifying his actions in those incidents at his 2009

PSI.  LSO Exhibit 1.

In August 2010, I convened a hearing (hereinafter the “Hearing”) to

provide the individual with the opportunity to present a response

to the concerns identified in the LSO’s Amended Notification

Letter.  At the Hearing, I received testimony from three persons:

the individual, his supervisor, and his division manager.  The

individual’s supervisor also assisted the individual in preparing

for the Hearing and in presenting his testimony. 

II.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."

10 C.F.R. § 710.27(d).  This standard reflects a presumption

against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (the "clearly

consistent with the interests of national security test" for the

granting of security clearances indicates "that security

determinations should err, if they must, on the side of denials");

Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the

issuance of a security clearance).  

III.  ANALYSIS OF TESTIMONY AND FINDINGS

A.  The Individual’s Explanations for His Domestic Battery Offenses

and his Efforts to Mitigate the DOE’s Security Concerns

The individual testified that he has worked for a DOE contractor

for 21 years, and has been required to qualify for a “Q” clearance

during some periods of that employment and at other times was told



that it was unnecessary for him to have one.  He stated that this

situation left him feeling confused about what DOE security

expected of him and feeling that the clearance process was unfair

to him.  He stated that following the August 19, 2010, conference

call in this proceeding, he conferred extensively with his

supervisor, and that he now has a more positive attitude towards

the DOE security clearance process.  He stated that he thinks that

he is on a more positive path, and that he wants to do the right

thing and be the person that the DOE wants him to be.  TR at 59,

63-66.  

The individual testified that he is not convinced that the

incidents of battery concerning his wife and daughters are a

legitimate concern of DOE security.  He stated that with respect to

the March 2009 incident, he pleaded no contest to the charge that

he committed battery against his wife when he pushed her into a

door during an argument.  However, he stated that his wife provoked

him to push her, and that after he did so, he realized that the

situation had “gotten too far”, so he left their home and went to

stay with one of his daughters.  TR at 75.  He stated that two days

later, his wife called the police to report the incident because

she was upset that he had not come home.  He testified that due to

her psychological problems, his wife initially thought that he had

provoked the argument leading to the battery, but that now she

realizes that “it was something that she was going through that

provoked the whole thing.”  TR at 75-76.  With regard to the other

incidents cited in the Amended Notification Letter, he admitted

that in 1996 he pushed his wife during an argument, and that in

2004 he pushed his daughter in the face during an argument.  He

stated that the descriptions of these incidents that he provided at

his 2000 and 2009 PSIs are accurate.  TR at 77-78; see also, LSO

Exhibits 8 and 9.  He stated that his physical behavior with his

wife and daughter was not appropriate, but the behavior “just

happened” without any premeditation on his part.  TR at 78-79.

       

The individual stated that he would not want to try to predict the

future concerning his home life.  He stated that his life at home

can be very good, or it can be chaotic, and that his current

financial problems have not been resolved through home refinancing.

TR at 67-68.  He stated that there still is a lot of stress in his

life with his family.  He stated that his wife has a psychological

problem that affects her functioning and her emotional stability,

which is sometimes challenging for him to deal with.  He testified

that until recently, he was the only breadwinner supporting four

adults and three grandchildren, and that two of his daughters do

not treat him respectfully.  He stated that even his brothers,



sisters, and parents have been sources of stress in his life.  TR

at 71-72.

The individual stated that he believed that the two or three

incidents in his life that are cited in the Amended Notification

Letter have been “pulled out of context”.  He admitted that he has

done “a couple of bad things”, but he does not think that they are

“that bad”, and do not compare to murder, or divulging secrets, or

having an affair.  TR at 73.  He admits that he “might get angrier

a little easier” than some, but considers it a bad habit comparable

to smoking or consuming alcohol.  TR at 74.

The individual testified that he completed his court-ordered anger

management class in June 2010, and that it was a very good class

that gave him lots of ideas for handling stressful situations.  TR

at 69-70.  When he was asked by the Hearing Officer why the court-

ordered counseling that he received after the 1996 incident had not

helped him to avoid batteries on his daughter in 2004 and his wife

in 2009, he responded that it was “a loaded question”.  TR at 80.

After conferring with his supervisor and division manager off the

record, he testified that he had been given some tools from these

classes, and that he intended to use them to the best of his

ability to do the right thing going “forward from here.”  TR at 83.

When asked if he felt that he had violated his personal moral code

with his physical behavior towards his wife and daughter, and

whether he felt remorse for those actions, the individual answered

“yes”.  TR at 84.

The individual testified that he would have “loved” to have

presented the testimony of his wife and other family members, but

that they were only willing to submit statements or emails on his

behalf.  TR at 87.  At the Hearing, he submitted unsigned, typed

statements from his wife and his neighbors, and 11 emails from his

three daughters, his supervisor, his parents, three brothers, two

sisters, and a friend from his church.  Individual’s Hearing

Exhibits 1-13.  The individual’s wife wrote that she was

responsible for the argument leading to the March 2009 battery

incident because she erroneously believed that the individual was

deliberately making the garage door go up and down, and this led to

their argument.  She wrote that since April of 2009, their

relationship has been much better, and that they have communicated

“heart to heart” about how each wants to be treated in their

relationship.  Individual’s Hearing Exhibit 8.  She wrote that the

individual is honest, dependable, and trustworthy, that he performs

many household tasks, and that he works hard to support his family,

including occasional financial assistance to his adult children and

their families.  She wrote that their life remains very stressful



due to financial burdens and concern about the individual’s

job.  Id.

The individual’s daughter who was physically assaulted by the

individual in the 2004 wrote that her father is a dedicated

employee, is very helpful around the house, and has helped her and

other family members when they were in financial need.  Her email

includes the statement that “we all make mistakes, we all are not

perfect. . . .”  Individual’s Hearing Exhibit 9.  The daughter who

called the police at the time of the individual’s 1996 arrest wrote

that her father has been through a lot in the past year, and she

believes that he has “come a long way” and learned how to be a

better person.  Individual’s Hearing Exhibit 11.  The other emails

from family members and friends assert in general terms that the

individual is a good man who supports his extended family.

Individual’s Hearing Exhibits 2-7, 9, 10, 12 and 13.

The individual’s supervisor testified that he has known the

individual for fourteen years at their place of employment, but has

not socialized with him outside of the workplace.  He stated that,

as the individual’s manager, he has counseled the individual to

cooperate fully with DOE security in working to resolve the

concerns in the Amended Notification Letter.  He stated that he

believed that the suspension of access authorization has been an

extreme experience for the individual, and that the individual has

become more open with him and accepting of his advice during the

past year.  He testified that he believed that the individual went

through a phase where he was overwhelmed by the security clearance

process and just wanted to escape from it.  He stated that

following the August 19, 2010 conference call, he was impressed

that the individual worked hard to contact relatives and friends in

order to collect supportive statements and emails.  TR at 11-44. 

The individual’s supervisor stated that the individual has had no

problems with anger in the workplace, and is “pretty diplomatic”

and “pretty cooperative” with his co-workers.  TR at 46.  He stated

that he believed that the DOE should view the individual’s legal

problems involving battery as specific occurrences taking place

years apart.  He stated that the counseling that the individual

received following the 1996 incident probably did not “stick”

because it was a one-time event, TR at 81-82, but that now the

individual has a different perspective and is committed to

continuing the process of managing his domestic disputes, id.  He

stated that, based on his workplace contact with the individual, he

believes that the individual is capable of correcting his conflicts

outside the work environment, and that he should have his access

authorization restored.  TR at 51-52.



3/ I note that I can give only limited weight to the written

statements of the individual’s wife, his daughters, other relatives

(continued...)

Finally, the individual’s division manager testified that he has

known the individual for six or seven years, and has worked with

him directly on various projects.  He stated that the individual

always follows the directions and instructions given to him, and

that he is a good, dependable, effective employee who produces a

quality product.  He stated that based on his conversations with

the individual, he believes that the individual’s home environment

has become less stressful, and that his anger management class has

given him skills to avoid future incidents.  He concluded that the

individual can make a change, and that he should have his access

authorization restored.  TR at 50-57

B.  The Individual’s Past Criminal Conduct Raises a Criterion L

Concern  

The individual admits that he committed batteries on his wife in

1996 and 2009, and on his daughter in 2004, resulting in criminal

charges and two convictions.  This is unquestionably “criminal

behavior”, which Criterion L specifies can be “unusual conduct. .

. tend[ing] to show that the individual is not honest, reliable or

trustworthy. . . .” 10 C.F.R. § 708.8(l).  Accordingly, I find that

the LSO correctly invoked Criterion L with respect to the

individual’s conduct in these three incidents.   

C.  The Individual has not yet Mitigated the Criterion L Concern 

Based on a careful review of the record, I find that the individual

has submitted significant testimony and evidence aimed at

mitigating the security concerns arising from three instances of

domestic battery that occurred in 1996, 2004 and 2009.  He has

admitted regret for these actions, and has expressed a commitment

to avoiding physical confrontations in the future.  He has provided

evidence which demonstrates that in June 2010, he completed a

court-ordered anger management course.  His supervisor and his

division manager both testified strongly on his behalf, stating

that their experience of his acceptable workplace behavior and his

increased commitment to DOE security requirements convince them

that he can discharge the responsibilities required by an access

authorization.  Written statements from his wife and daughter also

indicate that they believe that the individual’s efforts at

communication and conflict resolution have improved since April

2009. 3/   



3/(...continued)

and friends.  The statements are not made under oath, and there was

no opportunity for the DOE counsel and the Hearing Officer to

elicit explanations or clarifications concerning the assertions

made in these statements.

4/ Revised Adjudicative Guidelines for Access Eligibility at

http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf

(December 29, 2005).

The individual has not been arrested or charged with any criminal

activity since the March 2009 incident, and the passage of

seventeen months without such an incident is a positive

development.  Nevertheless, I do not find that the individual’s

access authorization should be restored at this time.  In light of

the individual’s history of domestic batteries at infrequent

intervals, and the evidence of continuing stresses in his family

life, I am not convinced that the individual has demonstrated that

his criminal conduct is unlikely to recur.  The individual has

admitted to three instances of domestic battery that occurred in

1996, 2004 and  2009.  He also admitted that his batteries occurred

spontaneously and without pre-meditation during family arguments.

While he is remorseful concerning his actions, it is not clear that

he always can consciously control his impulses in stressful

situations.  He further admitted in his testimony that he continues

to experience stress in his relationship with his wife, and in his

relationships with other relatives.  His wife also writes that

their financial situation continues to produce great stress in

their lives.  Under these circumstances, I find that there is a

substantial risk that the individual will be exposed to stressful

situations in the future that are similar to those that resulted in

past instances of battery.

  

While the individual believes that his June 2010, court-ordered

anger management class has given him skills to use in avoiding

conflict, he completed this class only two months before the

Hearing.  In addition, his supervisor and his division manager both

assert that since the August 19, 2010 conference call, the

individual has demonstrated a new commitment to abiding by DOE

security requirements as an ongoing process.  However, that

conference call occurred only a week before the Hearing.  The

individual has not yet had an opportunity to demonstrate that

either of these developments will be effective in preventing future

instances of domestic battery in stressful situations.  See Revised

Adjudicative Guidelines, Guideline J, ¶ 32(a) and (d). 4/    



Finally, I note that although the individual received a suspended

sentence when he was convicted in June 2010 for the March 2009

battery, that suspended sentence remains in effect for one year,

and is contingent on his good behavior.  See Municipal Court

Records, LSO Exhibit 6.  I find that it would be premature to

conclude that the individual has mitigated his criminal conduct

when that conduct remains subject to judicial scrutiny and

potential criminal sanctions.  See Revised Adjudicative Guidelines,

Guideline J, ¶ 31(d).  

IV. CONCLUSION

For the reasons set forth above, I find that the LSO properly found

that the individual’s behavior raised Criterion L concerns

regarding his record of criminal conduct.  Further, I find that

this derogatory information under Criterion L has not been

mitigated sufficiently at this time.  Accordingly, after

considering all of the relevant information, favorable or

unfavorable, in a comprehensive and common-sense manner, I conclude

that the individual has not yet demonstrated that restoring his

access authorization would not endanger the common defense and

would be clearly consistent with the national interest.  I

therefore find that the individual’s access authorization should

not be restored.  The individual or the DOE may seek review of this

Decision by an Appeal Panel under the regulation set forth at 10

C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: September 23, 2010
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 9, 2010 
 
Case Number:  TSO-0934 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should be granted.     
 

I. Background 
 
The individual is an applicant for a DOE security clearance.  In a Questionnaire for National 
Security Positions (QNSP or Ex. 9), the individual disclosed that he had received outpatient 
treatment in 2009 because of his use of alcohol.  Based on concerns arising from the individual’s 
disclosure, the local DOE security office (LSO) conducted a Personnel Security Interview (PSI 
or Ex. 11) with the individual in January 2010.  The PSI did not resolve the concerns and the 
LSO referred the individual to a DOE Consultant-Psychologist (DOE Psychologist) for a 
psychological evaluation.  In a written report dated March 26, 2010, (Psychological Report or 
Ex. 7), the DOE Psychologist set forth the results of the evaluation.  Based on his findings, the 
DOE Psychologist concluded that the individual met the criteria for Alcohol Dependence, in 
Early Full Remission, on Agonist Therapy, pursuant to the criteria set forth in the Diagnostic and 
Statistical Manual of Mental Disorders, 4th edition, Text Revised (DSM-IV-TR).  Id. at 9.  The 
DOE Psychiatrist opined that this is a condition which causes, or may cause, a significant defect 
in the individual’s judgment or reliability.  Id.  He also concluded that the individual had not 
demonstrated adequate evidence of rehabilitation or reformation.  Id. 
 
On June 7, 2010, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold a 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of two potentially disqualifying criteria set forth 
in the security regulations at 10 C.F.R. § 710.8, subsections (h) and (j) (hereinafter referred to as 
Criterion H and J, respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
Regulations by requesting an administrative review hearing.  On July 9, 2010, the Director of the 
Office of Hearings and Appeals (OHA) appointed me as Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of four witnesses: his psychiatrist, therapist, 
colleague and friend.  The DOE Psychologist testified on behalf of the LSO.  In addition to the 
testimonial evidence, the DOE Counsel submitted 12 exhibits into the record and the individual 
tendered five exhibits.3 
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites two criteria, Criteria H and J, as bases for denying the 
individual’s application for a security clearance.  With regard to Criterion H, the LSO cites the 
diagnosis of the DOE Psychologist that the individual meets the criteria for Alcohol Dependence, 
in Early Full Remission, on Agonist Therapy.  Ex. 1.  As for Criterion J, the LSO relies on the 
DOE Psychologist’s opinion and the following information about the individual: (1) he admitted 
that he drank alcohol to excess and abused alcohol from May 2009 to June 2009; (2) he initially 
denied that his wife was concerned about drinking, but later admitted that she felt some 
estrangement and communications problems; and (3) he reported that in the early 1990s, he 
would become intoxicated maybe one a year and by 2009, was becoming intoxicated up to five 
to six days per week.  Id. at 1-2.  The individual further admitted that he has developed a 
tolerance to alcohol over the years.  Id.  
  
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The 
security concerns associated with Criteria H and J are as follows.  As for Criterion H, a mental 
illness such as Alcohol Dependence can cause a significant defect in a person’s psychological, 
social and occupational functioning which, in turn, can raise concerns from a security standpoint 
about possible defects in a person’s judgment, reliability, or stability.  See Guideline I of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Revised Adjudicative Guidelines).  With regard to Criterion J, the excessive 

                                                 
2  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j). 

3 The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  Documents 
submitted by the individual shall be cited as “Ind. Ex.” 
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consumption of alcohol itself is a security concern because that behavior can lead to the exercise 
of questionable judgment and the failure to control impulses, which in turn can raise questions 
about a person’s reliability and trustworthiness. See id. at Guideline G.  “Because the use of 
alcohol at the very least has the potential to impair a user’s judgment and reliability, individuals 
who use alcohol to excess may be susceptible to being coerced or exploited to reveal classified 
matters.  These security concerns are indeed important and have been recognized by a number of 
Hearing Officers in similar cases.”  Personnel Security Hearing, Case No. VSA-0281 (2000).4   
 

III. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

IV. Findings and Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 

                                                 
4 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 
OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.5   
 
After due deliberation, I have determined that the individual’s access authorization should be 
granted. I find that granting the individual’s DOE security clearance will not endanger the 
common defense and security and is clearly consistent with the national interest. 10 C.F.R.  
§ 710.27(a). The specific findings that I make in support of this decision are discussed below. 
 
A.  Diagnosis of Alcohol Dependence 
 
In the Psychological Report, the DOE Psychologist opined that the individual met the DSM-IV-
TR criteria for Alcohol Dependence, in Early Full Remission, on Agonist Therapy.6  Ex. 7 at 8-9.  
The DOE Psychologist concluded that the individual had not demonstrated adequate evidence of 
rehabilitation or reformation.7  Id. at 8-9.  In support of his findings, the DOE Psychologist noted 
the individual’s nine months of sobriety and the unusual amount of medication that he was 
prescribed to reduce his alcohol cravings (i.e., Naltrexone and Campral).8  Because of the 

                                                 
5 When resolving the question of the individual’s eligibility for access authorization, in addition to the applicable 
factors prescribed in 10 C.F.R. § 710.7(c), I am also guided by the mitigating conditions set forth in the Revised 
Adjudicative Guidelines. 
 
6 According to the DSM-IV-TR, Substance Dependence is a maladaptive pattern of substance use, leading to 
clinically significant impairment or distress, as manifested by three (or more) of the following, occurring at any time 
in the same 12-month period: 

(1) tolerance, as defined by either of the following: 
(a) a need for markedly increased amounts of the substance to achieve intoxication or desired 

effect 
(b) markedly diminished effect with continued use of the same amount of the substance 

(2) withdrawal, as manifested by either of the following: 
(a) the characteristic withdrawal syndrome for the substance… 
(b) the same (or a closely related) substance is taken to relieve or avoid withdrawal symptoms 

(3) the substance is often taken in larger amounts or over a longer period than was intended 
(4) there was a persistent desire or unsuccessful efforts to cut down or control substance use 
(5) a great deal of time is spent in activities necessary to obtain the substance (e.g., visiting multiple 

doctors or driving long distances), use the substance (e.g., chain smoking), or recover from its effects 
(6) important social, occupational, or recreational activities are given up or reduced because of substance 

use 
(7) the substance use is continued despite knowledge of having a persistent or recurrent physical or 

psychological problem that is likely to have been caused or exacerbated by the substance (e.g., current 
cocaine use despite the recognition of cocaine-induced depression, or continued drinking despite 
recognition that an ulcer was made worse by alcohol consumption) 

 
DSM-IV-TR at 197. 
 
7 In the Psychological Report, the DOE Psychologist noted that he interpreted the phrase “adequate rehabilitation” to 
connote behaviors that raise a reasonable level of confidence (i.e., at least 90%) that the individual has reformed his 
drinking habits.  Ex. 7 at 9.   
   
8 In the Psychological Report, the DOE Psychologist noted that Naltraxone, an opiate antagonist, is typically 
prescribed for 12 weeks and then withdrawn.  Ex. 7 at 6.  After approximately 27 weeks of using the medication, the 
individual complained of “waking sleep disturbances” and other annoying side effects and requested a different 
medication.  Id.   The individual was subsequently prescribed an acamprosate calcium, Acamprosate (or “Campral”), 
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individual’s continued use of medication, the DOE Psychologist remained concerned about his 
ability to abstain from future alcohol use on his own.  Id. at 1.   
 
At the hearing, the DOE Psychologist remained firm in his diagnosis of the individual.  Tr. at 
163.  The individual does not dispute this diagnosis.  Id. at 15.  Therefore, I will focus on 
whether the individual has presented adequate evidence of rehabilitation or reformation from his 
Alcohol Dependence. 
 
B.  Rehabilitation and Reformation 
 
In the administrative review process, Hearing Officers accord deference to the expert opinions of 
mental health professionals regarding the issue of rehabilitation or reformation. See Personnel 
Security Hearing, Case No. TSO-0770 (2010); Personnel Security Hearing, Case No. TSO-0562 
(2008); Personnel Security Hearing, Case No. TSO-0462 (2007).  The DOE does not have a set 
policy on what constitutes rehabilitation and reformation from an alcohol diagnosis, but instead 
makes a case-by-case determination based on the available evidence.   
 
In this case, the DOE Psychologist recommended that the individual: (1) remain abstinent during 
the remainder of his work career in order to protect against a serious relapse; (2) remain abstinent 
for three months after the discontinuation of his medication to demonstrate that his abstinence is 
not dependent on medication; (3) remain in alcohol counseling for six months; and (4) participate 
in monthly marital therapy sessions with his marriage therapist.  Ex. 7 at 9.  The individual was 
also evaluated by a psychiatrist9 who agreed with the DOE Psychologist’s diagnosis and 
assessment of the individual at the time that he saw him.  Tr. at 126; Ex. F.   
 
At the time of the hearing, the individual and his witnesses testified that he had successfully 
completed a six-week intensive outpatient treatment program.  Tr. at 25-28; 74-75; 139; Ind. Ex. 
E.  The individual explained that the program met three times a week, in three-hour sessions, for 
a total of 54 hours.  Tr. at 75.  For two months, the individual participated in six sessions with his 
psychiatrist who reinforced continued abstinence and discussed coping mechanisms, and for 
more than one year attended weekly therapy sessions with his marriage counselor in addition to 
Alcoholics Anonymous (AA) classes, two to three times per week.  Id. at 93; 97-104; 121; Ind. 
Ex. F.  Although he had missed a few AA classes and reduced his participation to once a week, 
the individual remains committed to attending AA and communicating with his AA sponsor 
because he can see the value of the program to his recovery.10  Tr. at 101-102.   
 
The individual further testified that he has abstained from alcohol consumption since June 16, 

                                                                                                                                                             
a medication which also supports abstention, but by a different mechanism.  Id.  In contrast to Naltraxone, Campral 
is usually prescribed for up to one year.  The psychiatrist who treated the individual at the Intensive Outpatient 
Substance Abuse Treatment Program reported that the individual would be withdrawn from Campral in April 2010, 
after approximately 19 weeks of use.  Id.; see also Tr. at 126-128. 
9 The individual’s psychiatrist is a board-certified clinical professor whose practice centers on alcohol addiction and 
chemical dependence.  He has treated patients with drug and alcohol problems since 1978 and his treatment of 
mostly alcohol disorders comprises between 50 to 90 percent of his current practice.  Tr. at 117-120; Ind. Ex. F. 
     
10 The individual reduced his AA participation to once a week because he began working full-time in January 2010.  
Tr. at 99. 
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2009, and stopped taking Campral in April 2010.  Id. at 75-76; 96-97; see also Ind. Ex. B.  As 
part of his recovery, he has adopted “coping mechanisms” which includes exercise, meditation, 
listening to music and playing video games on his home computer.  Tr. at 77-78; 83-84; 91-92.  
The individual explained that life has gotten “much better” over the past year and a half, now 
that he takes a “different view” on the stressors that he once had.  Id. at 79.  He “loves his job,” 
feels “challenged” when learning new things and finds it the opportunity to enhance his utility at 
the Department “exciting.”  Id. at 80; 86-87; Ind. Exs. B-D.  He testified that he and his wife’s 
relationship has significantly improved, noting that they recently celebrated their 25th wedding 
anniversary.  Tr. at 79-80.  He is also spending more time with his son.  Id. at 79-80.  The 
individual acknowledged that he is an “alcoholic” and maintained that he intends to remain 
abstinent from future alcohol use.  Id. at 88; 104. 
 
The individual’s psychiatrist opined that the individual had fully complied with the treatment 
plan set forth in the DOE Psychologist’s report.  Id. at 126; 132; Ind. Ex. F.  The individual’s 
psychiatrist believed that the individual had met the DOE Psychologist’s standards for 
rehabilitation and concluded that the individual was rehabilitated or “reformed” by his standards 
as well.  Id.  The DOE Psychologist and the individual’s psychiatrist both noted that they were 
impressed with the individual’s rehabilitative efforts and expressed confidence that the 
individual has the ability to abstain from future alcohol consumption.  Id. at 130-132; 137; 162-
163; 167.  In this regard, both professionals noted that the individual should remain abstinent and 
increase his weekly participation in AA classes.  Id. at 95; 130-132.  The DOE Psychologist 
believed that the individual should also continue monthly marriage therapy which would provide 
him with the tools needed to strengthen and support his commitment to a lifestyle of sobriety.  
Id. at 95; 162-167.       
 
Based on the testimony and evidence, the DOE Psychologist revised his opinion and concluded 
that there is now adequate evidence of rehabilitation and reformation.  Id. at 163; 166.  At the 
time of the hearing, the individual had not consumed any alcoholic beverages for 16 months11 
and had participated in weekly AA classes and therapy sessions with a marriage counselor 
knowledgeable about alcohol treatment.  Id. at 31; 37; 75-79; 163; 165-166; 167-168; Ind. Ex. G.  
While the DOE Psychologist would have preferred that the individual attend AA classes at least 
two times per week, he accorded much weight to the testimony of the individual’s psychiatrist 
who accepted the value of the individual’s current level of participation in AA classes.  Tr. at 
130; 164.  The DOE Psychologist also noted that the marital and relationship counseling that the 
individual received was “fairly substantial” and may be “more important” for him than formal 
alcohol counseling.  Id. at 165-166.  Thus, while not technically compliant, the DOE 
Psychologist believed that the individual met the substantive criteria of the counseling that he 
prescribed.  Id. at 166.  
 
The record in this matter adequately supports the DOE Psychologist’s and the individual’s 
psychiatrist’s revised conclusions. The individual has acknowledged that he is a recovering 
alcoholic, provided evidence of his actions taken to overcome this problem and pursuant to the 
DOE Psychologist’s recommendation, established a pattern of abstinence without medication.  
See Mitigating Conditions 23(b) and 23(d) of the Revised Adjudicative Guidelines.  For these 

                                                 
11 The DOE Psychiatrist and the individual’s psychiatrist both accepted June 16, 2009, as the beginning date of the 
individual’s sobriety.  Tr. at 167-168.   
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reasons, I agree with the DOE Psychologist and the individual’s psychiatrist that the individual 
has mitigated the concerns regarding his alcohol use. 
 

VI. Conclusion 
 
Based on the foregoing, I find that the individual has presented sufficient evidence to mitigate 
the Criteria H and J concerns associated with his diagnosis of Alcohol Dependence.  Based upon 
the record before me, I find that granting the individual’s access authorization would not 
endanger the common defense and security and would be consistent with the national interest. 
Accordingly, I find that the individual’s access authorization should be granted.  Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 9, 2010 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   July 9, 2010 
 
Case Number:   TSO-0935 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed by a DOE contractor in a position that requires her to 
maintain a DOE access authorization.  See Ex. 3 at 2.   
 
In October 2009, the individual consulted a mental health professional to address her 
concerns over stress, anxiety, and memory loss.  Tr. at 19-20.  That same month, she 
received neuropsychological testing from a pair of doctors, who concluded that she 
suffers from Cognitive Disorder, Not Otherwise Specified (NOS); Generalized Anxiety 
Disorder, with Panic Attacks; and Depressive Order, Not Otherwise Specified (NOS).  
Ex. 8 at 11; Tr. at 20. 
 
In January 2010, the Local Security Office (LSO) received information during a routine 
background investigation that the individual had noticed cognitive changes following 
treatment for chemotherapy in 2002-2003.  Ex. 3 at 3.  The LSO called the individual into 
a personnel security interview (PSI), which was held in February 2010.  Id.; see also  
Ex. 10.  At the PSI, the individual disclosed memory loss, trouble concentrating, the 
inability to multi-task, and increased emotionality.  The LSO referred her to a  
DOE-consultant psychiatrist.  Ex. 3 at 3. 
 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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In April 2010, the DOE-consultant psychiatrist issued a psychiatric report in which she 
diagnosed the individual with (i) Cognitive Disorder, NOS; (ii) Generalized Anxiety 
Disorder, with Panic Attacks; (iii) Depressive Disorder, NOS; and (iv) Posttraumatic 
Stress Disorder (PTSD).  Ex. 7 at 18; see also AMERICAN PSYCHIATRIC ASSOCIATION, 
DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 179-180, 381-82,  
467-68, 476 (4th ed., text. rev., 2000) [DSM-IV-TR]. 
 
In May 2010, the LSO issued the individual a Notification Letter advising her that it 
possessed reliable information that created a substantial doubt about her eligibility to hold 
an access authorization.  Ex. 1.  In an attachment, the LSO explained that the derogatory 
information falls within the purview of the potentially disqualifying criterion set forth in 
the security regulations at 10 C.F.R. § 710.8, subsection (h) (Criterion H).2 
 
After the individual received the Notification Letter, she invoked her right to an 
administrative review hearing under the Part 710 Regulations.  On August 12, 2010, the 
Director of the Office of Hearings and Appeals appointed me Hearing Officer, and I 
conducted the hearing.  The individual was represented by an attorney.  She testified and 
called a co-worker, her husband, and her psychologist.  The DOE called the  
DOE-consultant psychiatrist.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO cited the following allegations to support its Criterion H security concern: 
 

 Since 2005, while at work, the individual has suffered memory loss and emotional 
outbursts; 

 
 In 2007, the individual was taken to the hospital because she suffered an anxiety 

attack; 
 

 In October 2009, the individual’s physicians diagnosed her with Cognitive 
Disorder, NOS; Generalized Anxiety Disorder, with Panic Attacks; and 
Depressive Disorder, NOS;  

 
 In October 2009, the individual’s physicians recommended that she seek 

counseling and take anti-depressants.  In February 2010, she acknowledged that 
she could benefit from mental health treatment, but she stated that she has failed 
to seek treatment because she has not had the time; and 
 

 In April 2010, a DOE-consultant psychiatrist diagnosed the individual with 
Cognitive Disorder, NOS; Generalized Anxiety Disorder, with Panic Attacks; 
Depressive Disorder, NOS; and Posttraumatic Stress Disorder.  The  
DOE-consultant psychiatrist stated that the Cognitive Disorder – complicated by 

                                                 
2  Criterion H relates to information that a person has “[a]n illness or mental condition which, the opinion 
of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability.”  Id. at § 710.8(h).  
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other mental conditions – causes or may cause a significant defect in judgment or 
reliability. 

 
Ex 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H.  Mental illnesses can cause a 
significant defect in a person’s psychological, social, and occupational functioning 
which, in turn, can raise security concerns about possible defects in a person’s judgment, 
reliability, or stability.  See Guideline I, STEPHEN J. HADLEY, THE WHITE HOUSE, 
ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY FOR ACCESS TO CLASSIFIED 

INFORMATION (2005) 13, available at http://www.fas.org/sgp/isoo/guidelines.pdf 
[ADJUDICATIVE GUIDELINES].   

 
III. Findings of Fact 

 
As a youth, the individual suffered traumatic personal events.  Tr. at 70-71.  They caused 
depression, and as an adult, they caused escalating emotional instability, irritability, 
distracted concentration, and vigilance.  Ex. 7 at 8-9.  In the late 1980s and early 1990s, 
she received seven years of therapy to address these problems.  Tr. at 70-71; Ex. 7 at 9.  
The trauma still causes recurrent distressing dreams, and certain stimuli still prompt a 
startle response.  Tr. at 100; Ex. 7 at 6-9.   
 
Beginning in 2002, the individual received a year of chemotherapy.  Tr. at 13-14, 175.  
For a year after the chemotherapy, she suffered drastic side-effects, which caused her to 
leave her car running, forget her son’s name, and drive to a former address.  Id. at 13, 45, 
46, 75, 185, 188.  Following the drastic side-effects, the individual suffered residual  
side-effects.  These include decreased memory, memory requiring increased effort, and 
forgetting or misplacing household items.  Id. at 15, 19, 30, 206, 208.  A friend has 
noticed and commented on her forgetfulness.  Id. at 204. 
 
From 2004 to 2009, the individual’s problems gradually worsened.  Id. at 179, 182.  She 
suffered from anxiety, including the symptoms of insomnia, pressure in her chest, lack of 
taste, difficulty swallowing, a knot in her stomach, and changes in her vision and hearing.  
Id. at 196, 198, 199; Ex. 8 at 1-4.  She also suffered from procrastination, “temper 
explosions,” and tearful episodes.  Ex. 8 at 1-4.  She reported that she felt worse every 
day.  Tr. at 203-04. 
 
In October 2009, the individual voluntarily sought help.  Id. at 10, 18, 20, 175.  She was 
concerned for her well-being; she “wanted answers.”  Id. at 19, 175.  In June 2010, she 
began seeing her current doctor once a week.  Id. at 38-39, 59.  That same month, she 
began taking an anti-depressant.  Id. at 36, 72, 145.  She told her co-workers and family 
that she had trouble with her memory.  Id. at 63. 
 
The individual’s condition has gradually improved.  Id. at 182-83.  (Although in February 
2010, she still suffered memory issues, stress, and anxiety.  Id. at 49, 54-55, 68.)  
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According to her, therapy has lessened her anxiety and depression.  Id. at 41-42.  (She 
last had a panic attack 3-4 years ago.  Id. at 42, 207.)  She claims that she no longer 
becomes overly emotional.  Id. at 53.  The anti-depressant medication has reduced her 
anxiety and helped with her memory.  Id. at 59, 62, 64-65.  Her memory has not 
improved to her level of functioning prior to her chemotherapy, but she manages her 
personal and professional tasks with note-taking and other practical tools.  Id. at 69, 183, 
209. 
 
The individual’s entire management team has confidence in her abilities.  Id. at 79, 83. 
 

IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 Regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
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To reach a common-sense judgment, in addition to the factors listed in 10 C.F.R.  
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

V. Analysis 
 
The DOE invoked a Criterion H security concern because the DOE-consultant 
psychiatrist diagnosed the individual with four mental health disorders: Cognitive 
Disorder, NOS; Generalized Anxiety Disorder, with Panic Attacks; Depressive Disorder, 
NOS; and PTSD.  Ex. 1.   
 
A. Whether the Individual Suffers from a Mental Health Disorder 
 
The individual stipulated that she was correctly diagnosed with Depressive Disorder, 
NOS.  Tr. at 6.  Therefore, regarding this mental condition, my analysis will focus on 
whether she has provided adequate evidence of rehabilitation or reformation.   
 
She argues, however, that none of the other three diagnoses are correct.  I will address 
these mental conditions in turn. 
 
 1. Cognitive Disorder, NOS 
 
The DOE-consultant psychiatrist diagnosed the individual with Cognitive Disorder, 
NOS.3  She supported her diagnosis by explaining that the individual suffers from a 
cognitive deficit consisting of emotional outbursts, uncontrolled tearfulness, increased 
forgetfulness, difficulty with word-finding, difficulty forming words, distractibility, 
difficulty remembering recent conversations, difficulty reading maps, a change in her 
hand writing, hand tremors, decreased balance, and sensory changes in vision, hearing, 
taste, and smell.  Ex. 7 at 10, 12 (explaining that the individual disclosed these symptoms 
in interviews with the DOE-consultant psychiatrist and two other mental health 
professionals).  The DOE-consultant psychiatrist explained that these cognitive deficits 
are caused by the individual’s anxiety and chemotherapy.  Tr. at 105-06, 121, 237.  (The 
NOS designation shows that the precise cause of her memory problems is not clear.  Id. at 
106.)   
 
At the hearing, the individual’s psychologist challenged the diagnosis of Cognitive 
Disorder, NOS.  He argued that neurological exams showed no sign of cognitive 
impairment.  Tr. at 136, 139-40.  The psychologist did admit, however, that there is 
“some evidence” of a cognitive disorder.  Id. at 139. 
 
The DOE-consultant psychiatrist testified that to meet the diagnosis for Cognitive 
Disorder, NOS, the individual need not objectively verify the source of the cognitive 

                                                 
3  In October 2009, when the individual sought help from two neuropsychologists, they also diagnosed her 
with Cognitive Disorder, NOS.  Ex. 8 at 11. 
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impairment.  Id. at 251.  Moreover, the DOE-consultant psychiatrist cited an extensive 
list of the individual’s cognitive symptoms, which leads me to believe that she correctly 
diagnosed the individual with Cognitive Disorder, NOS. 

 
2. PTSD 

 
The DOE-consultant psychiatrist testified that she diagnosed the individual with PTSD 
because the individual suffered traumatic events (PTSD Criterion A); continues to  
re-experience the trauma through recurrent distressing dreams and a startle response 
(PTSD Criterion B); makes an effort to avoid thoughts, feelings, or conversations 
associated with the trauma (PTSD Criterion C); and has difficulty staying or falling 
asleep and difficulty concentrating (PTSD Criterion D).  Ex. 7 at 17; Tr. at 99-100;  
DSM-IV-TR at 467-68.  A diagnosis of PTSD requires the presence of each criterion.  
See DSM-IV-TR at 467-68. 
 
The individual’s psychologist argued that the individual met the criteria for PTSD when 
she was younger, but not after she turned 18 because after that time, she no longer met 
Criterion B; she no longer re-experiences the trauma.  Tr. at 143-44, 160, 166. 
 
The record shows that in fact, the individual continues to re-experience the trauma 
through recurrent distressing dreams and a startle response.  See, e.g., Ex. 7 at 17.  
Therefore, I find that the DOE-consultant psychiatrist correctly diagnosed the individual 
with PTSD. 

 
3. Generalized Anxiety Disorder, with Panic Attacks 

 
The individual’s psychologist conceded that the individual “would” meet the criteria for 
Generalized Anxiety Disorder, with Panic Attacks, but he attributes her symptoms to an 
Adjustment Disorder.  Tr. at 142, 155.  He argued that the chemotherapy caused the 
individual’s symptoms and that if she had not had chemotherapy, she would not have 
those symptoms.  Id. at 149-153. 
 
I am convinced that the individual suffers from Generalized Anxiety Disorder, with Panic 
Attacks.  First, the DOE-consultant psychiatrist disagreed with the individual’s 
psychologist that the chemotherapy caused the individual’s symptoms, pointing out that 
the individual suffered symptoms prior to her chemotherapy.  Id. at 218.  Second, the two 
neuropsychologists that the individual sought out in October 2009 also diagnosed the 
individual as suffering Generalized Anxiety Disorder, with Panic Attacks.  Ex. 8 at 11. 
 
B. Whether the Individual Has Presented Adequate Evidence of Rehabilitation 

or Reformation From Her Mental Health Disorders 
 
Guideline I states that an individual may mitigate a security concern related to 
psychological conditions by showing the following conditions: 
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(a) the identified condition is readily controllable with treatment, and the 
individual has demonstrated ongoing and consistent compliance with the 
treatment plan;  

 
(b) the individual has voluntarily entered a counseling or treatment program for a 

condition that is amenable to treatment, and the individual is currently 
receiving counseling or treatment with a favorable prognosis by a duly 
qualified mental health professional; 

 
(c) recent opinion by a duly qualified mental health professional employed by, or 

acceptable to and approved by the U.S. Government that an individual’s 
previous condition is under control or in remission, and has a low probability 
of recurrence or exacerbation;  

 
(d) the past emotional instability was a temporary condition . . ., the situation has 

been resolved, and the individual no longer shows indications of emotional 
instability; [or] 

 
(e) there is no indication of a current problem. 

 
ADJUDICATIVE GUIDELINES at 13. 
 
The DOE-consultant psychiatrist testified that the individual has taken the appropriate 
steps to obtain treatment for her mental illnesses.  Tr. at 115, 124, 218.  Despite this 
positive factor, the DOE-consultant psychiatrist testified that for the following reasons, 
the individual has not shown adequate evidence of rehabilitation or reformation.  Id. at 
218, 219, 245.   
 
To show adequate evidence of rehabilitation and reformation, the individual must return 
to the level of mental functioning that she had before the onset of her mental illnesses and 
sustain an absence of symptoms for at least a year (with or without treatment).  Id. at 219, 
226, 230-31, 240, 243, 248-51. 
 
As of the date of the hearing, the individual has done neither.  She does not function at 
her level before the onset of her illnesses.  Id. at 245.  For example, she still suffers 
forgetfulness that did not manifest prior to the onset of her illnesses.  Id. at 206.  She still 
uses note-posting and other crutches to help her through her personal and professional 
routines.  Id. at 51, 209-10.  Nor has the individual sustained an absence of symptoms for 
at least one year.  In addition to her continued forgetfulness and memory crutches, she 
suffered stress and anxiety as recently as February 2010.  Id. at 49, 54-55, 68.   
 
For all these reasons, I find that the individual has not presented adequate evidence of 
rehabilitation or reformation from her mental health disorders.  Therefore, I find that the 
individual has not resolved the LSO’s Criterion H security concern. 
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VI. Conclusion 
 
Because the individual has not resolved the LSO’s Criterion H security concern, I find 
that the individual has not demonstrated that restoring her access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
Therefore, I find that the DOE should not restore her access authorization. 
 
The individual may ask an Appeal Panel to review this Decision.  10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 1, 2010 
 



*  The original of this document contains information which is subject to withholding from 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  July 12, 2010 
 
Case Number:  TSO-0936 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should not be restored.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires him to hold a security clearance.  In August 2006, the local DOE security office (LSO) 
received a background investigation of the individual which revealed issues related to his 
excessive alcohol consumption after the tragic death of his wife.  Ex. 3 at 1; 3-4.  In order to 
resolve questions and obtain additional information, the LSO conducted a Personnel Security 
Interview (March 2007 PSI or Ex. 3) with the individual in March 2007.  The PSI did not resolve 
the concerns and the LSO referred the individual to a DOE Consultant-Psychiatrist (DOE 
Psychiatrist) for a psychiatric evaluation.  In a written report dated June 19, 2007 (Psychiatric 
Report or Ex. 5), the DOE Psychiatrist set forth the results of the evaluation.  Based on his 
findings, the DOE Psychiatrist diagnosed the individual as suffering from Alcohol Dependency.  
Id. at 7-8.  The DOE Psychiatrist concluded at that time, however, that the individual’s illness 
was in remission and did not rise to the level of a significant defect in his judgment or reliability.  
Id.  The DOE Psychiatrist opined that the individual had benefited significantly from his August 
2006 alcohol treatment and could resume drinking and control his use.  Id. at 8.  Accordingly, the 
individual’s security clearance was issued in 2007.       
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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Less than two years later, on March 30, 2009, the individual disclosed to the DOE that he had 
voluntarily admitted himself into a chemical dependency treatment center (or “treatment center”) 
for treatment related to Alcohol Dependence.  Exhibit (Ex.) 6.  Based on concerns arising from 
the individual’s disclosure, the LSO conducted a PSI in May 2009.  (May 2009 PSI or Ex. 8.)  
The PSI did not resolve the concerns and, in a letter dated July 9, 2009, the LSO requested that 
the DOE Psychiatrist review the individual’s file and provide a current assessment of the 
situation.  Ex. 9.  In a written report dated December 7, 2009 (Revised Psychiatric Report or Ex. 
9), the DOE Psychiatrist set forth his revised opinion.  Based on his findings, the DOE 
Psychiatrist again concluded that the individual met the criteria for Alcohol Dependence 
pursuant to the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, 4th 
edition, Text Revised (DSM-IV-TR).  Id. at 2.  The DOE Psychiatrist opined that the individual’s 
prognosis is “guarded” and his Alcohol Dependence is “now seen as more constitutional than 
situational.”  Id.  The DOE Psychiatrist further opined that given the high probability of further 
relapse, there would be a significant defect in the individual’s judgment or reliability.  Id. at 3.  
 
Accordingly, on June 3, 2010, the LSO sent a letter (Notification Letter) advising the individual 
that it possessed reliable information that created a substantial doubt regarding his eligibility to 
hold a security clearance.  Ex. 1.  On July 15, 2010, the LSO amended the Notification Letter to 
include the concerns associated with the individual’s mental health.  Ex. 2.  In an attachment to 
the Amended Notification Letter, the LSO explained that the derogatory information fell within 
the purview of three potentially disqualifying criteria set forth in the security regulations at 
10 C.F.R. § 710.8, subsections (j), (h) and (l) (hereinafter referred to as Criterion J, H and L 
respectively).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 
regulations to request an administrative review hearing.  On July 13, 2010, the Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented his own testimony and that of two witnesses, his wife and his friend.  
The DOE Psychiatrist and a Personnel Security Specialist testified on behalf of the agency.  In 
addition to the testimonial evidence, the DOE submitted nine exhibits into the record and the 
individual tendered two.3 

                                                 
2 Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychologist or licensed clinical psychiatrist, causes or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent 
or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion L relates to information that a person 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security.  Such conduct or circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which DOE previously 
relied to favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l). 
   
3 The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  Documents 
submitted by the individual shall be cited as “Ind. Ex.” 
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II. The Notification Letter and the Security Concerns at Issue 

 
As previously noted, the LSO cites three criteria, Criteria H, J and L, as bases for suspending the 
individual’s security clearance.  With regard to Criterion H, the LSO cites the diagnosis of the 
DOE Psychiatrist that the individual meets the criteria for Alcohol Dependence.  Ex. 2.  The 
LSO also relies on a March 2009 Discharge Summary from the treatment center which shows 
that the individual was previously diagnosed with Alcohol Dependence and Anxiety Disorder.  
As for Criterion J, the LSO relies on the DOE Psychiatrist’s opinion and cites the following 
information: (1) in his report dated December 2009, the DOE Psychiatrist concluded that the 
individual had been a User of Alcohol Habitually to Excess; (2) the individual had not followed 
the treatment recommendations from the treatment center which worsened his already guarded 
prognosis; (3) in March 2009, the individual reportedly consumed in excess of 18-25 drinks per 
day after participating in alcohol treatment; and (4) the individual admitted in his 2009 PSI that 
he had only abstained from alcohol for one month and a half after his first alcohol treatment in 
2006.  Id. at 1-2.  As for Criterion L, the LSO relies on the above information and alleges that the 
individual: (1) failed to report his second inpatient treatment to DOE Personnel Security within 
two working days of his enrollment; (2) could consume large quantities of alcohol for a long 
period of time and it would not necessarily come to the attention of DOE; and (3) incurred 
significant risk in order to conceal his drinking problem from DOE.  Id. at 3.  
 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H, his alcohol use under Criteria H and J, 
and his honesty, reliability and trustworthiness under Criterion L.  The security concerns 
associated with Criteria H, J and L are as follows.  With regard to Criterion H, mental illnesses 
such as Alcohol Dependence or Anxiety Disorder can impair judgment, reliability, or 
trustworthiness.  See Guideline I of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Revised Adjudicative Guidelines).  
As for Criterion J, the excessive consumption of alcohol itself is a security concern because that 
behavior can lead to the exercise of questionable judgment and the failure to control impulses, 
which in turn can raise questions about a person’s reliability and trustworthiness. See Guideline 
G of the Revised Adjudicative Guidelines.  Criterion L relates to information indicating that a 
person has engaged in unusual conduct which tends to show that a person is not honest, reliable 
or trustworthy.  In this case, the individual’s lack of candor and unwillingness to comply with 
rules and regulations may indicate a lack of judgment and call into question his reliability, 
trustworthiness and ability to protect classified information. See Guideline F of the Revised 
Adjudicative Guidelines. 
   

III. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
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security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

IV. Findings and Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.4   
 
After due deliberation, it is my opinion that the individual’s access authorization should not be 
restored because I cannot conclude that restoring the access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest. 
10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 
A.  Alcohol Dependence/Habitual Use To Excess (Criteria H & J/Guidelines I & G) 
 
In the Revised Psychiatric Report, the DOE Psychiatrist opined that the individual met the DSM-
IV-TR criteria for Alcohol Dependence5 on two extended occasions, and has been a user of 

                                                 
4 When resolving the question of the individual’s eligibility for access authorization, in addition to the applicable 
factors prescribed in 10 C.F.R. § 710.7(c), I am also guided by the mitigating conditions set forth in the Revised 
Adjudicative Guidelines. 
 
5 According to the DSM-IV-TR, Substance Dependence is a maladaptive pattern of substance use, leading to 
clinically significant impairment or distress, as manifested by three (or more) of the following, occurring at any time 
in the same 12-month period: 

(1) tolerance, as defined by either of the following: 
(a) a need for markedly increased amounts of the substance to achieve intoxication or desired 
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alcohol habitually to excess on both occasions.  Ex. 9 at 2.  In support of his diagnosis, the DOE 
Psychiatrist noted that the individual has been twice diagnosed as Alcohol Dependent and 
suffered a relapse of Alcohol Dependence after the completion of an alcohol rehabilitation 
program.  Id.  The DOE Psychiatrist predicted that the individual’s risk of future excessive 
alcohol consumption is relatively high given his non-compliant behaviors and history of 
excessive alcohol consumption.  Id.  Accordingly, the DOE Psychiatrist opined that the 
individual’s prognosis would now be viewed as “guarded” and his Alcohol Dependence now 
seen as “constitutional rather than situational.”  Id.      
 
The DOE Psychiatrist was present during the entire proceeding and testified at the end of the 
hearing.  He remained firm in his diagnosis of the individual and concluded that the individual 
had not demonstrated adequate rehabilitation or reformation from his Alcohol Dependence.  Tr. 
at 145-146; 151.  In reaching his conclusion, he underscored the significance of the individual’s 
lack of formal rehabilitative efforts.  Id. at 157.  The DOE Psychiatrist also expressed concern 
that the individual has not maintained regular contact with an Alcoholics Anonymous (AA) 
sponsor or a neutral third party who could provide objectivity to combat any type of future denial 
about his alcoholism.  Id. at 154. 
 
After carefully reviewing the testimony and evidence in the record, I find that facts in the record 
support the DOE Psychiatrist’s diagnosis of Alcohol Dependence and his opinion that the 
individual has been a user of alcohol habitually to excess.  I reached this conclusion for several 
reasons.  First, the individual does not dispute the DOE Psychiatrist’s diagnosis of Alcohol 
Dependence.  At the hearing, the individual acknowledged that he is, in fact, a recovering 
alcoholic.  Id. at 121-122.  The individual admitted that he has a tendency towards alcohol and is 
addicted to it.  Id.  He realized that he cannot drink like a “normal person” would.  Id. at 121.  
Second, the individual reported that his previous daily consumption of alcohol prior to his 2006 
and 2009 inpatient treatments consisted of six to ten beers on weeknights and between six to 
twenty-five beers on the weekends.  Id. at 108-109; Ex. 9 at 2.  Moreover, at the hearing, the 
individual acknowledged that “if I drink alcohol, I drink it in excess.”  Tr. at 112; 121-122.  

                                                                                                                                                             
effect 

(b) markedly diminished effect with continued use of the same amount of the substance 
(2) withdrawal, as manifested by either of the following: 

(a) the characteristic withdrawal syndrome for the substance… 
(b) the same (or a closely related) substance is taken to relieve or avoid withdrawal symptoms 

(3) the substance is often taken in larger amounts or over a longer period than was intended 
(4) there was a persistent desire or unsuccessful efforts to cut down or control substance use 
(5) a great deal of time is spent in activities necessary to obtain the substance (e.g., visiting multiple 

doctors or driving long distances), use the substance (e.g., chain smoking), or recover from its effects 
(6) important social, occupational, or recreational activities are given up or reduced because of substance 

use 
(7) the substance use is continued despite knowledge of having a persistent or recurrent physical or 

psychological problem that is likely to have been caused or exacerbated by the substance (e.g., current 
cocaine use despite the recognition of cocaine-induced depression, or continued drinking despite 
recognition that an ulcer was made worse by alcohol consumption) 

 
DSM-IV-TR at 197. 
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Thus, he does not dispute the DOE Psychiatrist’s opinion that he was a user of alcohol habitually 
to excess.   
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual's eligibility for access authorization. See Personnel Security Hearing, 
TSO-0430 (2007); Personnel Security Hearing, Case No. VSO-0244 (1999); Personnel Security 
Hearing, Case No. VSO-0154 (1997), Personnel Security Hearing, Case No. VSA-0154 (1998).6  
Therefore, I must consider whether the individual has submitted sufficient evidence of his 
rehabilitation or reformation to resolve the security concerns raised by his diagnosis of Alcohol 
Dependence under both Criteria H and J and alcohol use under Criterion J.  In the end, I must 
exercise my common sense judgment in determining whether an individual’s access 
authorization should be granted after considering the applicable factors set forth in 10 C.F.R. 
§ 710.7(c). 
 
In making a determination as to whether the individual has been rehabilitated from Alcohol 
Dependence, I found that there are a number of factors that weigh heavily against the individual.  
First, at the time of the hearing, the individual had suffered one relapse after his 2006 inpatient 
treatment.  Tr. at 156-158.  According to the DOE Psychiatrist, his chances of having a second 
relapse have greatly increased from the time of his 2007 Psychiatric Evaluation.  Id. at 150-151.  
Second, the individual has not followed through with the recommended treatment protocols.  The 
individual acknowledged that he does not attend regular AA meetings, has discontinued 
treatment for relapse prevention and has not follow-up with his employer’s EAP Program.  Id. at 
125.  Finally, the individual does not attend an aftercare program or participate in a home group 
and has not obtained an AA sponsor.  Id. at 126.  
 
There are, however, positive factors that should be considered.  At the hearing, the individual 
appeared to be free from denial about his alcoholism and committed to a lifestyle of sobriety.  
The individual acknowledged that he is a “recovering alcoholic” and attributes his excessive 
drinking during his first inpatient treatment to the grief associated with the tragic death of his 
first wife.  Id. at 112.  He testified that after his relapse, he learned that he was an alcoholic and 
had been addicted to alcohol.  Id.  Although the DOE Psychiatrist was favorably impressed with 
the individual’s testimony and insight, his concerns remained because the individual has failed to 
maintain regular contact with an AA sponsor, a neutral party other than a family member or 
some other form of third-party support.  Id. at 154-156.  I agree with the DOE Psychiatrist that it 
would be helpful for the individual to obtain more support to decrease the likelihood of a second 
relapse.  Id. at 155.    
 
The individual also testified that he has not consumed alcohol since February 19, 2009.  Id. at 41; 
43.  The DOE Psychiatrist accepted this date as the date of sobriety and based on my observation 
of the individual’s demeanor at the hearing and my assessment of his credibility in that venue, I 
have no reason to question his truthfulness in this regard.  Id. at 153-154.  While it is a positive 
factor that the individual has remained sober for 19 months, that alone is not sufficient to allay 
my concerns associated with his increased risk of relapse.  In the absence of a treatment plan, I 

                                                 
6 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.  
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cannot be sure that the individual will get the proper treatment or relapse support that he 
obviously needs.  Thus, there remains a considerable possibility that in the absence of ongoing 
support and treatment, the individual’s may suffer a second relapse, which would significantly 
impair his judgment and reliability.  Based on the testimony and evidence in record, I am 
convinced that without the proper treatment and in absence of an adequate support system, the 
individual remains at risk for future problems with alcohol.  Using my common sense judgment, 
I cannot find that the individual has demonstrated adequate rehabilitation or reformation from 
Alcohol Dependence.  
 
With regard to the individual’s use of alcohol habitually to excess, the individual testified that he 
no longer consumes alcohol and has a 19-month demonstrated period of sobriety, a time-frame 
that was accepted by the DOE Psychiatrist.  The individual realized that he could no longer 
engage in a pattern of excessive alcohol use and admitted himself into an inpatient treatment 
center in February 2009.  Although the DOE Psychiatrist did not enumerate criteria that the 
individual must follow to successfully demonstrate adequate evidence of reformation from his 
habitual use of alcohol to excess, given his pattern of excessive use, I cannot find that abstinence 
alone is sufficient to resolve this concern.    
 
In previous cases, Hearing Officers have generally found the security concerns associated with 
habitual excessive alcohol use to be mitigated where the individual has established a new pattern 
of responsible use or abstinence that is sufficient to convincingly demonstrate that the chances of 
a return to the previous pattern of excessive use are remote. See, e.g., Personnel Security 
Hearing, Case No. TSO-0453 (2007) (nine months of abstinence plus no alcohol counseling or 
therapy insufficient to mitigate security concerns).  In this case, the individual established a 
pattern of excessive drinking over a period of four years. During this period, he was twice 
diagnosed as Alcohol Dependent, admitted himself into two inpatient treatment programs and 
suffered one relapse.  Based on these factors and the entire record before me, I am not convinced 
that a 19-month period of sobriety without ongoing counseling or therapy is sufficient to 
demonstrate that his chances of abusing alcohol in the future are remote.  Instead, I am 
concerned about the individual’s increased chances of a second relapse should the same or 
similar life stressors present themselves in the future.  Accordingly, I find that this concern has 
not been resolved. 
 
B.  Anxiety Disorder (Criterion H/Guideline I)  
 
During his March 2009 residential treatment, the individual was diagnosed by the treatment 
center’s psychiatrist as suffering from Anxiety Disorder.  Ex. 7.  At the hearing, the individual 
disputed that he suffered from Anxiety Disorder.  Tr. at 126.  According to the individual, 
“Everyone at the [treatment center] is given a second diagnosis . . . because there has to be a 
reason you’re an alcoholic besides being an alcoholic.”  Id. at 126-127.  The individual noted 
that “Some people get diagnosed bipolar…I was given [a diagnosis of] minor anxiety.”  Id. at 
127.  The individual explained that he mentioned in his interview with the treatment center’s 
psychiatrist that he worries about bills and other stressors, and when he drinks, he worries more 
about them.  Id.  The individual believed that his “normal worry” was incorrectly labeled as 
Anxiety Disorder.  Id. at 128.  The individual was prescribed medication to treat his anxiety and 
used it for almost two months before terminating his usage.  Id.  
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Based on the record before me, I find that the individual has not provided sufficient evidence to 
dispute this diagnosis or mitigate the concern.  In considering whether the individual currently 
suffers from an Anxiety Disorder, I accorded much weight to the opinion of the treatment 
center’s psychiatrist as well as the testimony of the DOE Psychiatrist.  Although the DOE 
Psychiatrist did not evaluate or diagnosis the individual as suffering from Anxiety Disorder, he 
testified that he would feel more confident in concluding that the individual’s Anxiety Disorder 
was resolved after a follow-up evaluation with the treatment center.  Id. at 147.  The DOE 
Psychiatrist noted that the treatment center was not specific about the type of Anxiety Disorder 
(i.e., situational or constitutional)7 from which the individual suffers.  Id. at 149.  The DOE 
Psychiatrist remained concerned and without further information, could not conclude that the 
individual did not suffer from a “constitutional” type of Anxiety Disorder that may require 
ongoing treatment.  Id. at 148.   
 
Unfortunately, the individual presented no evidence from a mental health professional to 
corroborate his contention that he does not currently suffer from Anxiety Disorder.  Furthermore, 
the individual has also failed to demonstrate ongoing and consistent compliance with a treatment 
plan and the record indicates that the individual has refused to take his prescribed medication.  
See Mitigating Condition 29(a) of the Revised Adjudicative Guidelines; Tr. at 125; 128; 134-135.  
I agree with the DOE Psychiatrist that reevaluation of the individual would be appropriate before 
a determination can be made as to whether the individual has resolved the mental health concern 
associated with the diagnosis of Anxiety Disorder.  Id. at 149.  I am compelled to conclude, 
therefore, that the individual has not overcome the legitimate security concerns the DOE has 
raised under Criterion H with respect to this diagnosis. 
 
C.  Personal Conduct (Criterion L/Guideline E) 
 
As mentioned above, the LSO alleges that the individual failed to report his March 2009 
inpatient treatment within two working days of his enrollment.  Ex. 1 at 4.  Based on my review 
of the record and all of the applicable factors and mitigating conditions, I find that the individual 
has mitigated the concern with respect to his failure to report.8  At the hearing, the individual 
testified that he understood the reporting requirement to be two days following an incident.  Tr. 
at 90.  According to the individual, once admitted into the treatment center, he had no telephone 
privileges and no way of contacting the DOE.  Id.  The DOE Personnel Specialist provided the 
timeliness standards applicable to DOE access authorization applicants and holders and 
confirmed that aside from this incident, the individual has followed the requirements set forth by 

                                                 
7 The DOE Psychiatrist explained that there are different types of Anxiety Disorders.  Tr. at 147-148.  Situational 
Anxiety Disorders, such as an adjustment disorder with anxiety, are transient and will resolve themselves when the 
situation goes away.  Id.  According to the DOE Psychiatrist, these are less of a concern.  Id.  Others, such as panic 
disorders or an obsessive compulsive or post-traumatic stress disorder, are constitutional and require much more 
treatment (i.e., medication and ongoing therapy.)  Id. 
 
8 Mitigating Condition 17(c) states that an individual can mitigate a security concern with regard to personal conduct 
where the offense is so minor, or so much time has passed, or the behavior is so infrequent, or it happened under 
such unique circumstances that it is unlikely to recur and does not cast doubt on the individual’s reliability, 
trustworthiness, or good judgment.  See Guideline E of the Revised Adjudicative Guidelines. 
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DOE in reporting requirements, complying with the interviews and psychological evaluations 
and providing consents for release forms to treatment.  Id.; Ind. Ex. B.  Based on the individual’s 
demeanor, I find that he truthfully testified that in reporting to DOE after his inpatient treatment, 
he was not trying to mislead DOE or cover up information.  Tr. at 115-119.  Therefore, I find 
that the individual’s delay in reporting does not cast doubt on his reliability, trustworthiness, or 
good judgment.        
 
The LSO has also cited the individual’s alcohol-related behavior as derogatory information under 
Criterion L.  Based on the testimony and evidence in the record, I find that the individual has not 
provided any mitigating evidence with respect to these concerns.  At the hearing, the individual 
acknowledged that he consumed excessive quantities of alcohol and suffered a relapse after his 
first inpatient treatment but continued to minimize the effects that alcohol had in his life.  Id. at 
161.  The individual also provided inconsistent testimony with regard to his delay in seeking 
alcohol treatment.  At the hearing, he indicated that although the DOE process was not pleasant, 
it would not stop him from seeking treatment.  Id. at 119-120; 161-162.  In his 2009 PSI, 
however, he acknowledged that he delayed seeking treatment because he was afraid that he 
would lose his security clearance.  Ex. 8 at 26.  Consequently, I find that the security concern 
with respect to his alcohol-related behavior under Criterion L has not been resolved. 
 

VII. Conclusion 
 
Based on the foregoing, I find that the individual has brought forth sufficient evidence to 
mitigate the security concern associated with his reporting obligations under Criterion L.  
However, I find that the individual has not mitigated the security concerns associated with his 
mental health and alcohol use under Criteria H, J and L.  For this reason, I find that the 
individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, the 
individual's access authorization should not be restored.  Any party may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 21, 2010 
 



*  The original of this document contains information which is subject to withholding from 

disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 

XXXXXX’s. 
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This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 

Department of Energy (DOE) access authorization.
1
 This Decision will consider whether, based 

on the testimony and other evidence presented in this proceeding, the DOE should grant the 

Individual an access authorization.  For the reasons detailed below, I find that the DOE should 

not grant the Individual access authorization at this time.   

 

I. BACKGROUND 

 

Seven years ago, the Individual was an applicant for a security clearance.  In 2003, he completed 

a Questionnaire for National Security Positions (QNSP) (2003 QNSP); in 2004, he participated 

in an interview with an Office of Personnel Management (OPM) investigator (2004 OPM 

interview).  DOE Exs. 8, 10.  The record does not indicate what further action was taken with 

respect to the 2003 application, but the Individual is again an applicant for a clearance.  In 2008, 

in connection with the current application, the Individual again completed a QNSP (2008 QNSP) 

and participated in an OPM interview (2008 OPM interview).  DOE Exs. 7, 8.  In 2009, he 

participated in a Personnel Security Interview (PSI) and was subsequently evaluated by a DOE 

consultant psychologist.   DOE Exs. 8, 9. 

 

After reviewing the DOE psychologist’s report and the Individual’s personnel security file, the 

local security office (LSO) informed the Individual in a May 2010 Notification Letter that there 

existed derogatory information that raised security concerns under 10 C.F.R. § 710.8 (f), (h), (j), 

and (k) (Criteria F, H, J, and K, respectively).  See Notification Letter, May 17, 2010.  The 

Notification Letter also informed the Individual that he was entitled to a hearing before a 

Hearing Officer in order to resolve the security concerns.  Id.      

 

                                                 
1
 Access authorization, also known as a security clearance, is an administrative determination that an individual is 

eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter.  DOE Ex. 3.  The LSO forwarded his request 

to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 

the DOE counsel introduced 11 exhibits into the record and presented the testimony of one 

witness, the DOE psychologist.  The Individual presented his own testimony, as well as the 

testimony of two ministers from his church. The Individual did not submit any exhibits.  See 

Transcript of Hearing, Case No. TSO-0937 (hereinafter cited as “Tr.”). 

 

II. REGULATORY STANDARD 

 

The regulations governing the Individual’s eligibility for access authorization are set forth at 

10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 

Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 

information that may raise a question concerning an individual’s access authorization eligibility.  

10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden to bring 

forward sufficient evidence to resolve the concern.   

 

In considering whether an individual has resolved a security concern, the Hearing Officer 

considers various factors, including the nature of the conduct at issue, the frequency or recency 

of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 

foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 

eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 

information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 

decision, the Hearing Officer must find that “the grant or restoration of access authorization to 

the individual would not endanger the common defense and security and would be clearly 

consistent with the national interest.”  10 C.F.R. § 710.27(a).  “Any doubt as to an individual’s 

access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 

generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 

interests of national security” test indicates that “security clearance determinations should err, if 

they must, on the side of denials”). 

 

III.  FINDINGS OF FACT AND ANALYSIS 

 

A. Criterion F – Alleged Falsification or Misrepresentation of Information 

 

1. The Security Concern  

 

On a QNSP, one of the questions asks the applicant to provide information regarding illegal drug 

use or drug activity.  DOE Ex. 10 at 8.  Among the drug-related questions, the form asks whether 

the applicant has “in the last seven years … illegally used any controlled substance.”  Id.  On the 

2003 QNSP, the Individual answered “no” in response to this question.  Id.  On the 2008 QNSP, 

contrary to his negative response on the 2003 QNSP, the Individual responded “yes” to the 

question, and explained that he had used marijuana, cocaine, and pain pills between 1995 and 

1998.  DOE Ex. 7 at 32.  He added that he was unsure of the number of times he used the drugs, 

but he “just experimented during [his] school years.”  Id.  During the PSI, the Individual 

provided a more extensive history of his illegal drug use, admitting that he resumed his drug use 

after his military discharge in 2002.  Id. at 32-34.   Specifically, after leaving the military, he 
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used marijuana once a month for about eight months in 2003, cocaine once or twice per month 

for “a few months” in 2003, and pain pills sporadically in 2003 and in 2006 or 2007.  Id.  During 

his evaluation with the DOE psychologist, the Individual admitted that he smoked marijuana 

regularly until 2007.  DOE Ex. 9 at 4.  The Individual also reported to the DOE psychologist a 

“much more significant cocaine use history” than he previously indicated during the PSI.  Id.  

The Individual informed the DOE psychologist that he had used cocaine one to two times per 

week between 1997 and 1999, prior to his military career.  He further stated that, after his 

military discharge he had used cocaine occasionally and as recently as 2007.  Id.   

 

In addition to the inconsistencies on the QNSPs concerning his illegal drug use, during the 2004 

and 2008 OPM interviews, the Individual provided discrepant information regarding his alcohol 

consumption.  During the 2004 OPM interview, the Individual reported that he had decreased his 

alcohol consumption, but continued to drink approximately six beers on weekends.  DOE Ex. 8 

at 28.  However, during the 2008 OPM interview, the Individual maintained that he stopped 

drinking alcohol in the summer of 2003 and that his intention was to refrain from drinking 

alcohol in the future.  Id.  When questioned during the PSI about his inconsistent responses 

regarding his alcohol use in the 2004 and 2008 OPM interviews, the Individual admitted that he 

provided inaccurate information during the 2008 OPM interview.  Id. at 28-29.  The Individual 

continued to make inconsistent statements regarding his alcohol use during his evaluation with 

the DOE psychologist.  In his report, the DOE psychologist noted that the Individual’s “reports 

regarding the volume and frequency of his substance abuse history are highly discrepant.”  DOE 

Ex. 9 at 4.  The psychologist stated that, despite his reports to the contrary during his 2008 OPM 

interview, the Individual admitted that he was never fully abstinent from alcohol.  Id. The 

Individual’s drinking had greatly decreased over time, but he began drinking more frequently 

when his marriage ended and he and his wife divorced.  Id.   

 

Criterion F pertains to false statements or misrepresentations by an individual during the course 

of an official inquiry regarding the individual’s eligibility for access authorization, including 

responses during personnel security interviews or on security questionnaires.  Such statements 

raise serious doubts regarding an individual’s honesty, reliability, and trustworthiness.  10 C.F.R 

§ 710.8(f).  The DOE security program is based on trust, and when a security clearance holder 

breaches that trust, it is difficult to determine to what extent that individual can be trusted again 

in the future.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 

Classified Information (issued on December 29, 2005 by the Assistant to the President for 

National Security Affairs, The White House) (the Adjudicative Guidelines), Guideline E, ¶ 15; 

see also, e.g., Personnel Security Hearing, Case No. TSO-0727 (2009).2  In light of the 

discrepancies in the information that the Individual provided on his QNSPs, during his OPM 

interviews, PSI, and evaluation with the DOE psychologist, I find that the LSO had sufficient 

grounds to invoke Criterion F. 

 

2. Whether the Individual Has Mitigated the Criterion F Concern 

 

                                                 
2
 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 

in  the search engine located at http://www.oha.doe.gov/search.htm.   
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The Adjudicative Guidelines set forth possible ways to mitigate security concerns raised by an 

individual’s falsification or misrepresentation of information.  The Guidelines set as a mitigating 

condition that “the individual made prompt, good-faith efforts to correct the omission, 

concealment, or falsification before being confronted with the facts.”  Adjudicative Guidelines, 

Guideline E, ¶ 17(a).  Another mitigating condition is that “the offense is so minor, or so much 

time has passed, or the behavior is so infrequent, or it happened under such unique circumstances 

that it is unlikely to recur and does not cast doubt on the individual’s reliability, trustworthiness, 

or good judgment.”  Id., Guideline E, ¶ 17(c).   

 

The Individual admitted that he provided inconsistent information on the 2003 and 2008 QNSPs 

regarding his past drug use, and misrepresented information during the 2008 OPM interview 

regarding his alcohol consumption.  Hearing Transcript (Tr.) at 123, 134.  With respect to the 

falsification of the QNSPs, the Individual stated that he was afraid he would not be granted a 

clearance if he admitted to past drug use.  Tr. at 129.  He further stated that he regretted not 

being truthful when he completed the forms. Tr. at 130-31. With respect to his 

misrepresentations of his level of alcohol consumption during the OPM interviews, the 

Individual stated that he did not intend to provide misleading answers.  Tr. at 134.  Rather, 

because after 2002 he was no longer consuming alcohol daily, but would drink only 

occasionally, he did not consider himself “a drinker.”  Id.  As a result, when asked about his 

drinking habits during the 2008 OPM interview, he stated that he did not drink.  Id.          

 

After considering the hearing testimony and evaluating the record as a whole, I am unable to 

conclude that the Individual has mitigated the Criterion F concerns raised by his falsification of 

the 2003 and 2008 QNSPs and his misrepresentation of information during the 2008 OPM 

interview.  The Individual made no attempt to correct his falsifications or misrepresentation of 

information until confronted with the inconsistencies during the January 2009 PSI.  During the 

PSI, he admitted that the negative response on the 2003 QNSP was false, and that the 

abbreviated drug history he provided on the 2008 QNSP was incomplete.  However, he 

maintained during the PSI that he stopped using cocaine in 2003, a few months after his military 

discharge, when in fact he used the drug as recently as 2007.  In fact, the Individual did not admit 

to the full extent of his past drug use until his December 2009 evaluation with the DOE 

psychologist.  While the Individual testified candidly during the hearing that he provided 

inaccurate information on the QNSPs because he was afraid he would not be granted a security 

clearance if he told the truth, his responses regarding his misrepresentations about his alcohol use 

noted above were less than forthcoming.  This adds to the Individual’s pattern since 2003 of 

untrustworthiness and unreliability when providing potentially negative information to the DOE.  

These facts cast serious doubts on whether the Individual can be relied upon to be truthful in the 

future.  Consequently, I cannot find that the Individual has resolved the Criterion F concerns.     

 

B. Criteria H and J – Alcohol Use  

 

1. The Security Concerns  

 

The Individual first began using alcohol at approximately age 14.  DOE Ex. 8 at 19.  He usually 

drank on the weekends, consuming six to eight beers at a time.  Id. at 21.  The Individual’s 

alcohol consumption gradually increased over time.  He drank alcohol daily while enlisted in the 
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military, from 1999 to 2002.  Id. at 17-18.  The Individual was cited for Driving Under the 

Influence (DUI) in 2001.  Id. at 17.  As a result of his DUI citation, the Individual was required 

to attend Alcoholics Anonymous (AA) meetings for approximately two months.  Id. at 27.  The 

Individual became involved in his church in 2003 and, as a result, his alcohol consumption 

decreased over time.  Id. at 21.  He began drinking more frequently in 2009 as a result of his 

troubled marriage and subsequent divorce.  DOE Ex. 9 at 4.   

 

Following his evaluation of the Individual, the DOE psychologist opined that the Individual met 

the criteria for alcohol abuse, “which directly affect[s] his judgment and reliability.”  Id. at 5.  

Among his recommendations were that the Individual take part in an intensive outpatient 

treatment program, as well as consistently participate in a 12-step program such as AA, 

Narcotics Anonymous (NA) or Celebrate Recovery for a period of one year.  Id.   

 

Criterion H concerns information that a person has “an illness or mental condition of a nature 

which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 

clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 

10 C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the Individual has “been, or 

is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 

clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 

§ 710.8(j).  It is well-established that excessive use of alcohol raises security concerns because 

“excessive alcohol consumption often leads to the exercise of questionable judgment or the 

failure to control impulses, and can raise questions about an individual’s reliability and 

trustworthiness.  See Adjudicative Guidelines, Guideline G, ¶ 21; see also Personnel Security 

Hearing, Case No. TSO-0678 (2008).  Considering the Individual’s pattern of alcohol 

consumption, as well as the DOE psychologist’s determination that the Individual meets the 

diagnostic criteria for alcohol abuse, the LSO properly invoked Criteria H and J. 

 

2. Whether the Individual Has Mitigated the Criteria H and J Concerns  

 

The Adjudicative Guidelines identify several conditions which could mitigate an alcohol-related 

security concern, including the individual’s “acknowledge[ment] of his or her alcoholism or 

issues of alcohol abuse,” the passage of so much time that “the behavior is unlikely to recur or 

does not cast doubt on the individual’s current reliability, trustworthiness, or good judgment,” an 

“established pattern of abstinence,” “complet[ion] of inpatient or outpatient counseling,” and “a 

favorable prognosis from a qualified medical professional.”  See Adjudicative Guidelines, 

Guideline G, ¶ 23.   

 

In this case, the Individual reports that he has not consumed any alcohol since February 2010.  

Tr. at 52.  The Individual attended substance abuse counseling sessions approximately ten times 

between January 2010 and March 2010.  Tr. at 89.  He sought out the counseling sessions 

following his December 2009 evaluation with the DOE psychologist because he recognized that 

he had a problem with alcohol, and he attended the sessions until he felt that he “was stable 

enough” and no longer tempted to consume alcohol.  Tr. at 90.  The Individual intends to abstain 

from alcohol in the future.  Tr. at 86.  He maintains that he has had periods of abstinence from 

alcohol, some up to one year long.  Tr. at 115.  In addition to the Individual’s testimony, his 

ministers testified that the Individual has talked to them about his past alcohol use and expressed 
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that he no longer drinks.  Tr. at 17, 36.  Neither minister has seen the Individual consume 

alcohol.  Tr. at 17, 37.  According to both ministers, the Individual stopped drinking alcohol after 

a religious experience when he became more active in church.  Tr. at 26, 45.   

 

After listening to the hearing testimony, the DOE psychologist did not change his opinion that 

the Individual met the criteria for alcohol abuse.  Tr. at 153.  The DOE psychologist noted that 

the Individual had maintained approximately a six-month period of abstinence as of the hearing.  

Tr. at 148.  The DOE psychologist believed the Individual intends to be abstinent in the future 

and thought that the Individual had “made a good start” in addressing his alcohol problem.  Tr. at 

157.   Despite this, the DOE psychologist found that the Individual still did not demonstrate 

adequate evidence of rehabilitation or reformation from his diagnosis of alcohol abuse.  Tr. at 

148-49.  The DOE psychologist believed that a six-month period of abstinence, without strong 

participation in a twelve-step substance abuse program, was insufficient time to demonstrate 

rehabilitation.  Id.  He further opined that the Individual still posed a “moderate to high” risk of 

relapse at the time of the hearing, adding that relapse is very common in alcohol abuse cases.  Tr. 

at 155-56.  Consequently, the DOE psychologist reiterated his recommendation that the 

Individual must maintain at least 12 months of abstinence from alcohol and continue with his 

treatment program in order to demonstrate adequate evidence of rehabilitation or reformation.  

Tr. at 151-52.   

  

After considering the hearing testimony and evaluating the record as a whole, I find that the 

Criteria H and J concerns raised by the Individual’s alcohol use remain unresolved.  As an initial 

matter, I have concerns regarding the accuracy of the Individual’s reported abstinence date, as 

there are several inconsistencies in the record concerning the dates of Individual’s periods of 

alcohol consumption.  Although the DOE psychologist accepted the Individual’s purported 

abstinence date while considering the Individual’s progress in treating his alcohol abuse, the 

Individual has not presented evidence sufficient to corroborate his assertions regarding his 

abstinence date.  Even assuming, however, that the Individual’s reported abstinence date is 

accurate, the Individual has not adequately mitigated the alcohol-related security concerns.  I 

recognize that the Individual has made progress in addressing his alcohol problem, including 

developing greater insight into the effects of alcohol on his judgment, attending counseling 

sessions and AA meetings, and maintaining a seven-month period of abstinence from alcohol.  

However, he still has a long way to go in his recovery.  Given the Individual’s history of alcohol 

use, the DOE psychologist’s diagnosis of alcohol abuse, and the Individual’s short period of 

abstinence from alcohol and brief involvement in counseling, I cannot find that the reported 

period of abstinence and treatment is sufficient to mitigate the security concerns in this case.  

The DOE psychologist testified that the Individual’s current risk of relapse remains at a moderate 

to high level.  That risk is unacceptably high.  See Personnel Security Hearing, Case No. TSO-

0888 (2010); Personnel Security Hearing, Case No. TSO-876 (2010).  Accordingly, I agree with 

the psychologist’s testimony that this period of abstinence and treatment is not yet sufficient to 

show adequate rehabilitation or reformation.     

 

C. Criterion K – Use of Illegal Drugs 

 

1. The Security Concern  
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The Individual began experimenting with marijuana, cocaine and pain pills during his high 

school years.  DOE Ex. 8 at 32-33.  During that time, he used marijuana almost daily, cocaine 

one to two times per week, and pain pills sporadically.  Id.; DOE Ex. 9 at 4.  He reportedly 

discontinued all illegal drug use while he was in the military.  DOE Ex. 8 at 33.  After his 

military discharge, the Individual smoked marijuana regularly until 2007.  DOE Ex. 9 at 4.  He 

also used cocaine occasionally after leaving the military in 2003, and as recently as 2007.  Id.   

 

The DOE psychologist diagnosed the Individual with cannabis abuse in remission and cocaine 

abuse in remission.  Id. at 5.  These diagnoses, in conjunction with his alcohol abuse diagnosis, 

“directly affect [the Individual’s] judgment and reliability.”  Id. As noted above, he 

recommended that the Individual complete an intensive outpatient treatment program, as well 

attend meetings of a 12-step program for a period of one year.  Id.   

 

Criterion K pertains to information indicating that an individual has “trafficked in, sold, 

transferred, possessed, used, or experimented with” illegal substances.  See 10 C.F.R. § 710.8(k).   

It is beyond dispute that involvement with illegal drugs raises security concerns under Criterion 

K.  See Adjudicative Guidelines, Guideline H, ¶ 24 (“Use of an illegal drug … can raise 

questions about an individual’s reliability and trustworthiness, both because it may impair 

judgment and because it raises questions about a person’s ability or willingness to comply with 

laws, rules, and regulations.”); see also Personnel Security Hearing, Case No. TSO-0764 (2009) 

(“The drug user puts his own judgment above the requirements of the laws, by picking and 

choosing which laws he will obey or not obey.  It is further the concern of the DOE that the drug 

abuser might pick and choose which DOE security regulations he will obey or not obey with 

respect to protection of classified information.”).   Given the Individual’s history of illegal drug 

use, I find that the LSO properly invoked Criterion K. 

 

2. Whether the Individual Has Mitigated the Criterion K Concern  

 

According to the Adjudicative Guidelines, among the factors that may serve to mitigate security 

concerns raised by an individual’s use or involvement with illegal drugs are that “the behavior 

happened so long ago, was so infrequent, or happened under such circumstances that it is 

unlikely to recur or does not cast doubt on the individual’s current reliability, trustworthiness, or 

good judgment.”  Adjudicative Guidelines, Guideline H, ¶ 26.   

 

At the hearing, the Individual discussed his past use of illegal drugs.  He stated that he used 

marijuana and cocaine when he was in high school, and up until he entered the military in 1999, 

when he discontinued using any illegal drugs until his discharge in 2002.  Tr. at 101-04.  After 

leaving the military, he used the marijuana, cocaine, and pain pills sporadically from 2002 until 

2007.  Tr. at 102.  The Individual has not used any illegal substances since 2007.  Tr. at 109.   

 

The Individual testified that he intends to remain completely abstinent from illegal drugs in the 

future.  Tr. at 119.  He stated that he has other responsibilities he must focus on, such as caring 

for his children, and illegal drugs would interfere with those responsibilities.  Id.  He further 

indicated that he is confident he can remain abstinent from illegal drugs in the future because he 

endured a difficult divorce without turning to drugs.  Id.  The Individual’s ministers testified that 

they see the Individual approximately two to three times per week at church, and they have never 
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seen the Individual under the influence of illegal drugs.  Tr. at 17, 25, 43.  One of the ministers 

indicated that the Individual did not hide his past drug use when he became a youth pastor at 

their church in 2006.  Tr. at 17.  The other minister, who also socializes with the Individual 

occasionally outside of church, stated that the Individual has told him that he no longer uses 

illegal drugs or socializes with anyone who does.  Tr. at 44, 46.  The Individual also told him that 

he regrets his past illegal drug use.  Tr. at 44.  

 

Despite the foregoing, I cannot conclude that the Individual has mitigated the Criterion K 

concern raised by his past illegal drug use.  Although the Individual’s last reported drug use 

occurred in 2007, approximately three years prior to the hearing, as indicated above, his 

reporting of his periods of illegal drug use has been largely inconsistent.  As a result, I have little 

confidence in the accuracy of his reports.  However, even assuming that that the Individual did, 

in fact, last use illegal drugs in 2007, the DOE psychologist testified that the Individual’s risk of 

relapse into illegal drug use is moderate to high, and will remain at that level until he has 

adequately treated his alcohol abuse problem.  Tr. at 157.  The DOE psychologist opined that if 

the Individual relapses into alcohol abuse, it is likely that a relapse into illegal drug use will 

follow.  Id.  Given these facts, I find that the Individual’s risk of relapse with respect to his use of 

illegal drugs remains unacceptably high.  I further find that until the Individual resolves the 

Criteria H and J concerns raised by his use of alcohol, the Criterion K concern raised by his 

illegal drug use remains unmitigated.           

 

V. CONCLUSION 
 

Upon consideration of the entire record in this case, I find that there was evidence that raised 

doubts regarding the Individual’s eligibility for a security clearance under Criteria F, H, J, and K 

of the Part 710 regulations.  I also find that the Individual has not presented sufficient 

information to fully resolve those concerns.  Therefore, I cannot conclude that granting the 

Individual access authorization “would not endanger the common defense and security and 

would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find 

that the DOE should not grant the Individual access authorization at this time.   

 

The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 

at 10 C.F.R. § 710.28. 

 

 

 

Diane DeMoura 

Hearing Officer  

Office of Hearings and Appeals  

 

Date: December 3, 2010 

 

 

 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm . 
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      July 27, 2010

Case Number:                      TSO-0938

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should be restored. 2  

I. BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted access

authorization in connection with that employment. On February 10, 2010, he attempted to commit

suicide, and was subsequently admitted to a local mental health facility for treatment and

observation. Because these events raised security concerns, the local security office (LSO)

summoned the individual for a Personnel Security Interview (PSI) in March 2010. During that PSI,

the individual was referred to a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”)

for an agency-sponsored evaluation. 
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3 On August 12, 2009, the DOE Deputy Secretary issued DOE Notice 470.5, which implemented the

Bond Amendment in the DOE. In that Notice, the Deputy Secretary, among other things, asserted

that persons subject to the Bond Amendment (1) will continue to be processed for Administrative

Review in cases where the agency is unable to “waive” the Bond Amendment; and (2) will receive

the same due process rights that existed before the implementation of the Bond Amendment.

After reviewing the DOE psychiatrist’s report, the transcript of the PSI, and the rest of the

individual’s personnel security file, the LSO determined that derogatory information existed that cast

into doubt the individual’s continued eligibility for access authorization. The LSO informed the

individual of this determination in a letter that set forth the DOE’s security concerns and the reasons

for those concerns. I will hereinafter refer to this letter as the Notification Letter.
 

The Notification Letter included a statement of derogatory information that created a substantial

doubt as to the individual’s eligibility to hold a clearance. The Letter also informed the individual

that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt

concerning his eligibility for access authorization. The individual requested a hearing on this matter.

The LSO forwarded this request to the Office of Hearings and Appeals, and I was appointed the

Hearing Officer. The DOE introduced 15 exhibits into the record of this proceeding and presented

the testimony of the DOE psychiatrist. The individual presented the testimony of three witnesses,

in addition to testifying himself.

II. THE NOTIFICATION LETTER AND THE ASSOCIATED SECURITY

     CONCERNS

As previously mentioned, the Notification Letter included a statement of derogatory information that

raised concerns about the individual’s continued eligibility for access authorization. The information

noted in the Letter specifically pertains to 50 U.S.C. § 435c (hereinafter referred to as “the Bond

Amendment”), and to section 710.8, paragraphs (h), (k) and (l) of the criteria for determining

eligibility for access to classified matter or special nuclear material. 

The Bond Amendment provides, in pertinent part, that a federal agency may not grant or renew a

security clearance for a covered person who is an unlawful user of a controlled substance or an

addict. 50 U.S.C. § 435c(b). As support for its invocation of this amendment, the Letter cites the

individual’s misuse of his prescription drugs during his suicide attempt, during which he ingested

at least 30 methadone pills and six to eight Klonopin and Xanax pills. 3

Criterion (h) defines as derogatory information indicating that the individual has an illness or mental

condition which, in the opinion of a psychiatrist, causes or may cause a significant defect in his

judgement or reliability. Under this criterion, the Letter refers to the diagnosis of the DOE

psychiatrist that the individual suffers from Major Depression, Recurrent, Moderate to Severe, a

condition which, he opined, causes or could cause a significant defect in the individual’s judgement

or reliability. 

Criterion (k) pertains to information indicating that the individual has transferred, possessed or used

a drug listed in the Schedule of Controlled Substances established pursuant to section 202 of the
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4 Gender Dysphoria is a condition where a person believes that he or she is trapped within a body

of the wrong sex.

Controlled Substances Act of 1970, except as prescribed or administered by a physician or otherwise

authorized by federal law. In support of this criterion, the Letter cites the individual’s misuse of

prescription drugs described above. 

Under criterion (l), information is derogatory if it tends to show that the individual has engaged in

unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable or

trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,

exploitation or duress which may cause him to act contrary to the best interests of national security.

Under this criterion, the Letter cites the individual’s admission during his PSI that he illegally

obtained estrogen and a testosterone blocker online because he was actively trying to hide his Gender

Dysphoria from his family. 4 The Letter also alleges that he violated the terms of a DOE Drug

Certification that he signed on August 6, 1980, when he intentionally misused prescription drugs

during his suicide attempt. 

 

This derogatory information adequately justifies the DOE’s invocation of criteria (h), (k) and (l), and

raises significant security concerns. Conduct involving questionable judgement, untrustworthiness,

or unwillingness to abide by rules and regulations could indicate that a person may not properly

safeguard classified information. Improper or illegal involvement in drugs may also indicate that a

person may be unable to safeguard such information. Emotional, mental and personality disorders

are of security concern because they may indicate a defect in judgement, reliability, or stability. See

Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information,

The White House (December 19, 2005), Guidelines E, H, and I (Adjudicative Guidelines).

III. REGULATORY STANDARDS

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense” judgment after consideration of all relevant

information. 10 C.F.R. § 710.7(a). I must, therefore, consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring a security clearance

would compromise the national security. Specifically, the regulations compel me to consider the

nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the

conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time

of the conduct; the absence or presence of rehabilitation or reformation and other pertinent

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other

relevant and material factors. 10 C.F.R. § 710.7(c).

The purpose of a DOE administrative proceeding under 10 C.F.R. Part 710 is to provide the

individual an opportunity to submit information in support of his eligibility for access authorization.

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and
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security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited

therein. The regulations further instruct me to resolve any doubts concerning the individual’s

eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

 

IV. FINDINGS OF FACT AND ANALYSIS

At the hearing, the individual did not dispute the allegations set forth in the Notification Letter.

Instead, he attempted to demonstrate, through his testimony and that of his wife, his therapist and

his psychiatrist, that he no longer suffers from a significant defect in his judgement and reliability,

and that his illegal purchase and usage of prescription drugs were caused by extreme emotional

duress that is unlikely to recur. 

A. Criterion (h)

The Adjudicative Guidelines describe factors that could mitigate security concerns involving

psychological conditions. Those factors include information indicating that (i) the condition is

readily controllable with treatment, and the individual has demonstrated ongoing and consistent

compliance with the treatment program; (ii) the individual has voluntarily entered into, and is

participating in, a counseling or treatment program for a condition that is amenable to treatment, and

has received a favorable prognosis by a duly qualified mental health professional, (iii) there is a

recent opinion by a duly qualified mental health professional retained by, or acceptable to, the U.S.

Government that the individual’s condition is under control, or in remission, and has a low

probability of recurrence; (iv) the individual’s condition is temporary and has been resolved, with

the individual showing no current signs of emotional instability; and (v) there is no indication of a

current problem. See Adjudicative Guideline I.

The favorable testimony of the DOE psychiatrist and the two other expert witnesses establishes the

existence of mitigating factors (i), (ii) and (iii), and, along with the testimony of the individual and

his wife, convinces me that he has adequately addressed the DOE’s security concerns under criterion

(h). The individual’s therapist is a licensed professional counselor who specializes in mood and

gender identity disorders. Hearing Transcript (Tr.) at 11, 14. As of the date of the hearing, she had

been seeing the individual on a mostly weekly basis for approximately six months, and she stated

that the individual is responding well to therapy and to his medications for his depressive disorder

and his Gender Dysphoria. Tr. at 14-15. She explained that when she began seeing the individual,

he was “very, very” depressed. Tr. at 16. Several factors, including marital and family problems

caused by his desire to become a woman and anxiety over his employment situation, contributed to

this depression. Tr. at 17. However, after several months of cognitive behavior therapy and anti-

depressant medications, she continued, the individual’s mood has improved markedly. Tr. at 18. He

has become more physically active, is sleeping better, has joined a trans-gender support group, and

is now able to discuss his gender identity issues openly, behavioral changes that she termed “very

significant.” Tr. at 18, 20. Most of his adult offspring are having difficulty accepting his Gender

Dysphoria and this saddens the individual, but it is “a normal sadness, it’s not a depression.” Tr. at

19. Although the therapist could not say that the individual’s depressive disorder was in full
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remission, she testified that his mood had stabilized, his depression had moved from “a very

significant level of intensity to more moderate and mild,”and that his prognosis is “very good.” Tr.

at 20, 21. She further opined that he is not at risk for another suicide attempt. Tr. at 21. 

Finally, she testified that Gender Dysphoria is “a very powerful disorder, and unless it is addressed,

nothing else can be taken care of very well.” Tr. at 30. The therapist added that  there is  a “very set”

protocol that she follows in cases of this type, with the end result being sexual reassignment surgery

for the individual. She further stated that throughout this process, she will act as the individual’s

therapist and coach. Tr. at 26.

The individual’s psychiatrist testified that he first began seeing the individual and his wife in October

2009 for issues concerning the individual’s Gender Dysphoria and their marriage. After the

individual’s February 2010 suicide attempt, he also began treating the individual for depression. Tr.

at 76. 

The individual’s psychiatrist opined that the individual’s depressive disorder is in remission. Tr. at

80. He based this belief on the individual’s good response to his medications and to therapy, Tr. at

81-82, and on positive changes in the individual’s sleeping habits, appetite and mood. Tr. at 84.

Regarding the individual’s mood, the individual’s psychiatrist explained that he is now more hopeful

and has fewer feelings of worthlessness and inappropriate guilt. Id. The individual is also coping

better with the probability that his wife will divorce him, and with the attitudes of the rest of his

family towards his gender identity issues. Tr. at 85, 89-90. The individual’s psychiatrist concluded

that the individual’s chances of another major depressive episode are “minimal,” Tr. at 98, that his

remission is likely to continue as long as he remains in treatment, and that the individual is motivated

to remain in that treatment. Tr. at 90.

The DOE psychiatrist discussed each of the stressors that contributed to the individual’s depression

and his suicide attempt and how he is now dealing with those stressors. Regarding his Gender

Dysphoria, the DOE psychiatrist noted that he has a plan to transition from male to female, has

chosen a name, and is saving money for the necessary surgery. Tr. at 162-163. Regarding his family,

he has now apparently accepted that his wife will divorce him, and expressed a hope that she finds

a suitable partner. Tr. at 163. The DOE psychiatrist also observed that he seems to be handling

rejection from his other family members better, including not being able to see seven of his eight

grandchildren. Id. Regarding the individual’s employment, he noted the individual’s testimony that

he has sent out resumés in the event that his clearance is not restored, and that he has told his co-

workers about his plan to become a woman. Id. Given the individual’s plans to remain in treatment

for his depressive disorder, the DOE psychiatrist stated that his level of risk for suffering a

depressive episode that would adversely affect his judgement or reliability was low. Tr. at 164-165.

When asked if the individual still has an illness or mental condition that can cause a significant

defect in his judgement or reliability, the DOE psychiatrist replied that Major Depression, Recurrent

is a lifetime diagnosis, but that the individual’s treatment and his response to that treatment “makes

it, in my view, a safe risk, a low enough risk of any problem with dependability or reliability.” Tr.

at 170. He added that the individual’s support system is such that, if another depressive episode

occurs, it would be recognized and the appropriate measures would be taken in response. Id. 
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The testimony of the individual and his wife made it clear that the individual has planned for his

future and that his wife intends to be a part of those plans. The individual began by discussing his

February 2010 suicide attempt. Though his mother and sister “had not quite disowned” him, they

made it clear that they did not accept his desire to become a woman. Tr. at 111. When the individual

started to believe that his wife was going to leave him, it “felt like everybody was gone,” and made

him feel “like life wasn’t worth living anymore.” Id. The individual tried to kill himself by taking

150 milligrams of methadone, a pain killer that he had been prescribed because of a ruptured disc

in his back. Tr. at 112. In describing the difference between his mood then and his feelings now, he

said that in February he “couldn’t really fathom the idea of what happiness meant,” and felt only

despair. Tr. at 114. Today, he “can’t imagine what it felt like to have all that despair,” and he now

knows what happiness is. Id. 

The individual then discussed the manner in which he has addressed his Gender Dysphoria. He said

that, whereas previously he had kept his condition a secret, he has now told all of his family and

friends and about 15 of his co-workers, including his boss, of his plan to become a woman. Tr. at

114-115. Since his medical insurance will not pay for the surgery, he has been saving his money for

years to pay the $50 to $75 thousand dollars that sexual reassignment surgery will cost. At his current

salary level, he estimates that it will take him approximately another 18 months to accrue the

necessary funds. About one year before the surgery, he will go to the human resources office at his

job site to “set up a process to allow [him] to dress as a woman at work.” Tr. at 148. He has chosen

a new name, Tr. at 147-148, and is taking estrogen by prescription. His wife is assisting in his

transformation by removing his facial hair through electrolysis. Tr. at 120. 

The individual then discussed his relationship with his wife. He said that although she has moved

out, they remain friends. Although he wants her to move back in on a platonic basis, he realizes that

that may not happen, and he is prepared to seek other companionship if it does not. Id. He added that

if she does divorce him, he would want her to find “a good man to stay with.” Tr. at 130. Through

his experiences in therapy and with his trans-gender support group, he has come to realize, and

accept, that his relationships with his other family members may never improve. Tr. at 123. He also

realizes that he could lose his security clearance, and has made plans to cope with that possibility.

Tr. at 127. He intends to continue seeing his therapist and his psychiatrist for the foreseeable future,

and has no plans to harm himself. Tr. at 128-131.

The individual’s wife testified that it was the goal of the two of them to remain friends, and that they

were both working toward that goal. Tr. at 45. Although she was devastated when he told her of his

desire to become a woman, she has participated in counseling with the individual and his

psychiatrist, and this has helped her to cope with the individual’s desire to change his gender. Tr. at

53. Although the individual wants her to move back into their house, she has declined to do so, and

she said that the individual has responded to her decision appropriately. Tr. at 55. She considers

herself to be part of the individual’s support system, and is teaching him how to cook and to how to

shop, and other skills necessary for living alone. Tr. at 57.     

After reviewing this testimony, I agree with the DOE psychiatrist and the individual’s experts that

the chances of the individual suffering another depressive episode that would cause a significant

defect in his judgement and reliability are acceptably low. As an initial matter, the individual is
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successfully addressing the stressors in his life that led to his attempted suicide. He has a plan for

completing his transformation from male to female, and has instituted that plan. He has also become

more open with his friends and co-workers about his Gender Dysphoria, and has started to make new

friends, at least one of whom is also a trans-gendered female. Tr. at 121. Finally, he seems to have

come to terms with the probable dissolution of his marriage and with the fact that his relationships

with the rest of his family may never improve. 

I recognize that the individual faces significant challenges in the months to come as he transitions

from male to female. However, I believe that the strength of his support system will help him to

anticipate and overcome those challenges. Through the use of therapy and medication, the

individual’s therapist and psychiatrist have helped the individual to successfully address his

depressive disorder and gender identity issues. The individual’s therapist specializes in gender

identity disorders, and intends to act as the individual’s “coach” through this process. The

individual’s transgender support group should also help him to face the challenges that lie ahead. I

am confident that this support system, or the individual himself, would be able to identify the signs

of any future depressive episode in time for him to receive the additional treatment necessary to avert

that episode before the individual’s judgement or reliability is significantly compromised. 

As the foregoing indicates, the medical experts, including the DOE psychiatrist, agree that the

individual’s mental condition does not currently pose a significant defect in judgement and reliability

and is unlikely to do so in the future. As the foregoing also indicates, I have concluded that the

testimony of the individual and his wife amply support those opinions. For these reasons, I find that

the individual has successfully addressed the DOE’s security concerns under criterion (h). See, e.g.,

Personnel Security Hearing, Case No. TSO-0861 (2010) (suicide attempt 10 months earlier

mitigated where (i) individual was committed to treatment and had support system and (ii) DOE

psychiatrist opined that the condition no longer posed a significant defect in judgement and

reliability and was unlikely to do so in the future). 

B. Criteria (k) and (l) and the Bond Amendment

    

I reach a similar conclusion with regard to criteria (k) and (l) and the Bond Amendment. The

Adjudicative Guidelines that pertain to the individual’s improper usage of prescription drugs during

his suicide attempt, his illegal purchase of estrogen and a testosterone blocker on the internet, and

his violation of the DOE Drug Certification, all provide that the isolated nature of the conduct,

unusual circumstances leading up to the conduct, and the likelihood that the conduct will not be

repeated, can act as mitigating factors. See Adjudicative Guidelines E, H and J.

The individual’s misuse of prescription drugs during his suicide attempt was an isolated incident

brought about by the extreme emotional duress of his depression, and is unlikely to be repeated. The

individual’s therapist and his psychiatrist both testified that, to their knowledge, the individual is

now using his prescribed medications as directed. Tr. at 16, 86. Furthermore, the highly unusual

nature of the circumstances surrounding the usage in question, and the success that the individual

has experienced in his treatment for the depression that led to the suicide attempt, lead me to

conclude that the DOE’s security concerns under criteria (k) and (l) arising from the attempt have

been successfully addressed. These circumstances also lead me to conclude that the individual is no
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longer an unlawful user of a controlled substance or an addict within the meaning of the Bond

Amendment. 

As previously set forth, the individual’s illegal online purchase of estrogen and a testosterone blocker

also raised criterion (l) concerns. However, several factors lead me to believe that these concerns

have also been adequately addressed. First, the individual bought the drugs online because he was

reluctant to disclose his Gender Dysphoria even to a medical professional. He has now informed his

psychiatrist and others of his condition, and is now obtaining these medications lawfully. It is

therefore extremely unlikely that he will repeat his unlawful actions. Second, as was the case with

his suicide attempt, he took these actions while under the influence of powerful mental and

emotional disorders. Finally, the six-month period during which he illegally purchased the estrogen

and the testosterone blocker, Tr. at 134, was of relatively limited duration. For these reasons, I

conclude that the individual has adequately addressed the DOE’s security concerns under criteria (k)

and (l) and the Bond Amendment. 

V. CONCLUSION

I find that no valid security concerns remain regarding the Bond Amendment and criteria (h), (k),

and (l). I therefore conclude that the individual has demonstrated that restoring his access

authorization would not endanger the common defense and would be clearly consistent with the

national interest. Accordingly, the individual’s security clearance should be restored. Any party may

seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. §

710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: November 26, 2010



 
 

*  The original of this document contains information which is subject to withholding from 

disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 

XXXXXX’s. 
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This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 

for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”
1
 

For the reasons set forth below, I conclude that the Department of Energy (DOE) should not grant the 

individual access authorization at this time.
 2 

 

I.  BACKGROUND 

 

The individual works for a DOE contractor and is an applicant for DOE access authorization.  A 

background investigation of the individual identified issues related to his mental health, use of 

alcohol, and prior criminal activity.  The local security office (LSO) summoned the individual for an 

interview with a personnel security specialist on September 23, 2008.  Exhibit 9.  After this 

Personnel Security Interview (PSI), the LSO referred the individual to a local psychologist 

(hereinafter referred to as “the DOE psychologist”) for an agency-sponsored evaluation. The DOE 

psychologist prepared a written report, and later a supplement to the report, setting forth the results 

of that evaluation, and sent it to the LSO. Exhibit 8.  Based on this report and the rest of the 

individual’s personnel security file, the LSO determined that derogatory information existed that cast 

into doubt the individual’s eligibility for access authorization. The LSO informed the individual 

                                                 
1
 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 

authorization or a security clearance. 

 
2 
Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 

search engine located at http://www.oha.doe.gov/search.htm. 
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of this determination in letters that set forth the DOE’s security concerns and the reasons for those 

concerns.  Exhibit 2; Exhibit 11.  I will hereinafter refer to these letters collectively as the 

Notification Letter.
3
  

 

The Notification Letter also informed the individual that he was entitled to a hearing before a 

Hearing Officer in order to resolve the substantial doubt concerning his eligibility for access 

authorization.  

 

The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 

was appointed the Hearing Officer. The DOE introduced 14 exhibits into the record of this 

proceeding and presented the testimony of the DOE psychologist. The individual introduced four 

exhibits and presented the testimony of four witnesses, in addition to his own testimony.   

 

 

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       

CONCERNS 

 

 A.  Factual History 

 

At the time of the hearing, the individual was 48 years old.  Exhibit 13 at 10.   In November 2000, 

when the individual was 38, he met, through a phone sex service, a prostitute and phone sex operator 

who had turned 17 years old that month.  Hearing Transcript (Tr.) at 63, 85, 93, 172.  The individual 

testified that he did not find out the girl’s age until she was arrested for prostitution in May 2001.  Id. 

at 85.  In November 2001, the individual was arrested and charged with Unlawful Dealing with a 

Child, after buying liquor for the girl and her friend.  For this offense, the individual served 6 months 

probation.  Exhibit 13 at 98, 149, 160; Tr. at 34-35. 

 

In May 2002, he married the girl, who was then 18 years old.  Exhibit 13 at 16.  He believed that he 

was “helping” her out of her lifestyle by marrying her.  Exhibit A at 2-3.  In December 2002, both the 

individual and his wife were arrested on charges of Domestic Violence.  Exhibit 13 at 91-93.  

According to the individual, his wife “was on the Internet having Internet sex or something with 

some guy. I pulled the cord out of the wall, and then she proceeded to hit me. And then she called 

911, and the police came out and took us both to jail.”  Tr. at 36.  The record indicates that the 

charge against the individual was ultimately dismissed after his wife did not press charges.  

Exhibit 13 at 92.   

 

The individual’s wife left him in May 2006.  Tr. at 55, 82.  The individual admits drinking more in 

the months that followed.  “For me, you know, 64 ounces, a half a gallon was what I would 

                                                 
3 

This matter was originally assigned OHA Case No. TSO-0859.  While the case was pending before me, the 

DOE Counsel assigned in this matter advised me that the LSO wished to add a charge to the Notification Letter, and I 

informed the parties that I was cancelling the hearing I had scheduled for February 1, 2010.   On February 3, 2010, the 

LSO informed the Director of the Office of Personnel Security at DOE Headquarters that it had decided to withdraw its 

Notification Letter.  On May 7, 2010, the LSO issued a new Notification Letter to the individual.  The individual filed a 

timely request for a hearing, and transmitted that request to the OHA on July 27, 2010.  The OHA assigned the new 

hearing request Case No. TSO-0939, and I was appointed the Hearing Officer in the case on July 29, 2010. 
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drink. . . .  I had this brown jug I would fill with beer.  It held 64 ounces. . . .  Then I would drink that 

bottle.”  Tr. at 74-75.  

 

On October 21, 2006, the individual was arrested and charged with two counts of Abandonment of a 

Minor after he left his children, then two and three years old, alone in a hotel room where he had 

been living after his previous home had burned down.  Exhibit 13 at 51-52, 91.  The individual left 

the children alone so that he could drive to his estranged wife’s house because he “had never seen the 

other guy.  I had always heard of him.  I guess I wanted to make sure that it was real.”  Tr. at 67-68.  

The police arrested the individual at the house after inquiring as to the whereabouts of his children.  

Id. at 68.  A grand jury indicted the individual on two counts of Wanton Endangerment, and he 

ultimately pled guilty to two misdemeanor counts of Endangering the Welfare of a Minor.  

Exhibit 13 at 91.  The individual was sentenced to 180 days in jail for each offense, which sentence 

was conditionally discharged for one year pending no further offenses.  Id. 

 

The individual was cited for speeding on June 4, 2003, September 14, 2003, July 23, 2004, July 27, 

2006, May 12, 2007, and most recently, two or three months prior to the hearing in this matter.  

Exhibit 13 at 91, 92; Tr. at 33, 62.  In addition, on April 20, 2007, the individual was charged with 

speeding in a school zone, failure to wear a seat belt, and failure to provide proof of insurance.  

Exhibit 13 at 91. 

 

 B. The Notification Letter 

 

The Notification Letter stated that reliable information created a substantial doubt as to the 

individual’s eligibility to hold a clearance.   Exhibit 2 at 1; Exhibit 11 at 1.  This information pertains 

to paragraphs (h), (j) and (l) of the criteria for eligibility for access to classified matter or special 

nuclear material set forth at 10 C.F.R. § 710.8.   

 

Criterion (h) defines as derogatory information indicating that the individual has an “illness or 

mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, 

causes or may cause, a significant defect in judgment or reliability.”  10 C.F.R. § 710.8(j).  Under 

criterion (j), information is derogatory if it indicates that the individual has “[b]een, or is, a user of 

alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 

psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  

Criterion (l) defines as derogatory information indicating that the individual has “[e]ngaged in any 

unusual conduct or is subject to any circumstances which tend to show that the individual is not 

honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be 

subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary 

to the best interests of the national security.” 10 C.F.R. § 710.8(l).  

 

The Notification Letter cites the history set forth in the preceding section of this decision as support 

for criterion (l), and the diagnosis of the DOE psychologist that the individual suffers from Alcohol 

Abuse as support for criterion (j).  Exhibit 10 at 1.  Under criterion (h), the letter cites the report of 

the DOE psychologist, in which he concluded that the individual’s “psychiatric disorder has been the 

context for the egregiously disturbed judgments and behaviors that are redundantly exemplified in 

the record.”  Exhibit 8 at 5.  Citing a “lack of candor on the personality measures,” the psychologist 

stated that he could “offer only a provisional diagnosis of a Delusional Disorder, Persecutory type 
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(297.1).  It is likely, however, that [the individual] also has a long-standing Bipolar Disorder 

(296.43) with periods of agitated and manic behavior. . . .   His judgment and reliability are clearly 

impaired and affected by his medical condition.”  Id. at 6.
4 

 The DOE psychologist added, in the 

supplement to his report, that the individual’s judgment and reliability “are severely compromised by 

his psychotic mental status.”  Exhibit 10 at 1.
5
 

 

 C. The DOE’s Security Concerns 

 

                                                 
4
 The numbers referenced by the DOE psychologist are the diagnostic codes for these disorders as set forth 

in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision. 

 
5
 The Notification Letter also cites, under criterion (h), the report of a therapist who treated the individual in 

2006 and 2007.  Exhibit 6.  The therapist diagnosed the individual as suffering from Adjustment Disorder, and opined 

that the individual’s mental illness caused a significant defect in judgment and reliability.  Id. at 1.  In addition, the letter 

cites the diagnosis of a psychiatrist who treated the individual in 2007 and diagnosed the individual with, among other 

things, “Adjustment Disorder with mixed emotional features.”  Exhibit 7 at 1.  However, there is no indication in the 

record that the therapist in question is a board-certified psychiatrist, licensed physician, or licensed clinical psychologist, 

and the evaluation of the psychiatrist cited in the Notification Letter reached no conclusions regarding the effect of the 

individual’s disorder on his judgment or reliability.  Therefore, I find that neither of these reports constitutes derogatory 

information under criterion (h).       

This derogatory information adequately justifies the DOE’s invocation of criteria (h), (j) and (l), and 

raises significant security concerns.  The individual has been diagnosed with conditions,  Delusional 

Disorder and Bipolar Disorder, that can significantly “impair judgment, reliability, or 

trustworthiness; . . . .”  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 

Classified Information (Adjudicative Guidelines), The White House (December 19, 2005), 

Guideline I.  In addition, the diagnosis of Alcohol Abuse raises concerns related to the risk of 

excessive alcohol consumption, which often leads to the exercise of questionable judgment or the 

failure to control impulses, and can therefore raise questions about an individual’s reliability and 

trustworthiness.  Id. at Guideline  G.  Finally, the individual’s arrests and repeated speeding citations 

create doubts about his judgment, reliability and trustworthiness, and call into question his ability or 

willingness to comply with laws, rules and regulations.  Id. at Guideline J.   

 

 

III. REGULATORY STANDARDS  

 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 

unfavorable, that has a bearing on the question of whether granting the individual’s security 

clearance would compromise national security concerns. Specifically, the regulations compel me to 

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 

surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 

any other relevant and material factors. 10 C.F.R. § 710.7(c).  
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A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 

individual an opportunity of supporting his eligibility for access authorization.” 

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 

security concerns, the burden is on the individual to produce evidence sufficient to convince the 

DOE that granting or restoring access authorization “will not endanger the common defense and 

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 

Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 

therein. The regulations further instruct me to resolve any doubts concerning the individual’s 

eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 

 

 

IV. ANALYSIS 

 

 A.  Criteria (h) and (l) 

 

The primary concern in the present case is related to the individual’s mental health, cited in the 

Notification Letter under criterion (h), in particular the fact that the DOE psychologist has diagnosed 

the individual as suffering from Delusional Disorder and a “long-standing” Bipolar Disorder.  

Exhibit 8 at 6. 

 

At the hearing, the individual presented the testimony of a psychologist (hereinafter referred to as 

“the individual’s psychologist”) who saw the individual for purposes of evaluation on eight 

occasions between November 2009 and June 2010.  She testified that, had she only evaluated the 

individual in November 2009, she “would have probably concluded the same as” the DOE 

psychologist.  Tr. at 157.  “[T]he original findings from the mental status exam in my clinical 

impressions of [the individual] were consistent with those of bipolar disorder, . . . .”  Id. at 158.   

 

The psychologist testified, however, that the individual “had been describing some issues he was 

experiencing with hypothyroidism. And he was pursuing various remedies and approaches to getting 

that condition under control.”  Id. at 136.  The psychologist quoted from a textbook a statement that 

“[i]n hypothyroidism with psychosis, the diagnosis can be confused with symptoms of insomnia, 

hyperactivity, irritability, anger, auditory and visual hallucinations. Patients with hypothyroid may 

also become fearful, suspicious, and delusional.”  Id. at 152.  The psychologist testified that the 

individual initially exhibited these symptoms.  Id.   

 

Based on the individual’s report of hypothyroidism, and that “he was pursuing stabilizing his thyroid 

function,” the psychologist “wanted to follow him a little bit longer to see if we saw any change in 

his mental status or if the impact remains the same.”  Id. at 136, 152.  In a report provided by the 

psychologist and offered as an exhibit by the individual, the psychologist stated that, over subsequent 

contacts with the individual, his “clinical presentation shifted toward normality.  His mood began to 

present as neutral with full and appropriate affect.”  Exhibit A at 4.  She also noted that “his eyes no 

longer seemed to bulge from the sockets presumably due to his thyroid condition being under 

control.”  Id.    In her testimony, she characterized this as a “dramatic physical change” in the 

individual.  Tr. at 153. 
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However, the alternative explanation offered by the individual’s psychologist, attributing symptoms 

to hypothyroidism that could otherwise be attributed to bipolar disorder, is undermined by the lack of 

any medical documentation that the individual has ever suffered from hypothyroidism.  The 

psychologist stated that she believed the individual was diagnosed with hypothyroidism using a 

“temperature test,” but did not know whether this test was self-administered or given by a medical 

professional.  Id. at 172.  When asked whether she obtained any medical records from either a 

physician or endocrinologist with respect to the individual’s thyroid condition, the psychologist 

stated she had not, and that the individual “was pursuing a naturopathic approach.”  Id. 

 

I asked the individual’s psychologist how her diagnosis would be different if, in fact, the individual 

had no history of thyroid problems.  Id. at 204.  She stated that if the individual did not have a 

thyroid condition, and “exhibited the same pattern of symptoms across time,” she “would probably 

conclude that either he had had a mental health break due to situational stressors or that he suffered 

from bipolar disorder that was not flaring up.”  Id.  The psychologist’s “recommendation, if that were 

the case, would be medication management and ongoing therapy.”  Id. at 205. 

 

In contrast to the testimony of the individual’s psychologist, the DOE psychologist testified that the 

individual did not report to him that he was suffering from hypothyroidism, but that rather “his 

leading concern was self-diagnosed testosterone condition, for which he was also self-treating.”  Id. 

at 228.  The DOE psychologist expressed skepticism as to the idea “that he's self-treating a self-

diagnosed thyroid problem, and that we're to believe that what is an egregious psychiatric disorder 

with delusory and persecutory ideation is now being treated with naturopathic medication[.]”  Id. at 

247.  The DOE psychologist held to the conclusion of his report that the individual suffered from 

bipolar and delusional disorders, id. at 232, 236, 239, adding that he views the individual “as a 

significantly disordered individual in serious need of treatment.  I am concerned about him.”   Id. 

at 233. 

 

Regarding the fact that there have been no reported incidents of unusual behavior by the individual in 

the past year, the DOE psychologist opined that “the benefit of an extended evaluation . . . has 

allowed him to settle down.”  Id. at 239.  However, he stated that he had “no confidence because of 

the longevity that this is something that we can trust will continue stable.”  Id.  When the 

individual’s attorney noted that it had been over a year since the DOE psychologist had last seen the 

individual for evaluation, id. at 246, 248, the DOE psychologist responded that the individual’s 

illness would “not just get better.  If I don’t have empirical data of his outward manifestation of this 

right now, I am being asked to forecast and make a prognosis.  And it is a pretty grim prognosis.”  Id. 

at 248. 

 

It bears repeating here that, in the face of a valid security concern, such as that raised by a diagnosis 

of delusional and bipolar disorder rendered by a licensed clinical psychologist, the burden is on the 

individual to produce evidence sufficient to convince the DOE that it should grant a security 

clearance.  In the present case, the evidence presented by the individual is simply not sufficient to 

resolve the concern.   

 

Both psychologists in this case testified that the individual exhibited symptoms that would support a 

diagnosis of a bipolar disorder.  According to the individual’s psychologist, “[i]t was only because of 

his mention of his thyroid that I considered the possibility that perhaps we were looking at some 
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psychiatric issues that were related to a medical condition.”  Id. at 157.  Were there any empirical 

evidence presented by the individual that he, in fact, suffered from hypothyroidism, the alternative 

explanation posited by the individual’s psychologist would be entitled to greater weight. However, 

no such evidence was presented at the hearing in this matter.   

 

After the hearing, I decided to allow the individual an opportunity to present for the record any 

documentation of his thyroid disorder or treatment for such a disorder.  Email from Steven Goering, 

OHA, to Counsel for Individual and DOE Counsel (August 30, 2010).  In response, the individual 

provided excerpts from a book on hypothyroidism, copies of photos taken of him at various times 

since 2004, and the results of blood tests taken over the same period that, to the best of the 

knowledge of the individual’s attorney, were requested by the individual and not ordered by a 

physician.  Email from Counsel for the Individual to Steven Goering, OHA, and DOE Counsel 

(September 13, 2010).
6 

These documents clearly do not constitute evidence that the individual has 

ever been diagnosed with hypothyroidism or treated for this disorder by any medical professional, 

including any practitioner of naturopathy or other alternative medicine. 

 

Thus, I am not convinced by the opinion of the individual’s psychologist that the individual’s 

symptoms were not due to bipolar disorder, but rather to hypothyroidism.  Indeed, with little if any 

actual evidence that the individual suffers from hypothyroidism, the opinion of the individual’s 

psychologist actually supports, at least in part, that of the DOE psychologist.  As I note above, the 

individual’s psychologist testified that she would have, in the absence of hypothyroidism, diagnosed 

the individual with bipolar disorder or concluded that  “he had a mental health break due to 

situational stressors . . . .”  Tr. at 204. 

 

Considering the testimony of both psychologists, I ultimately am more persuaded by the opinion of 

the DOE psychologist that the individual, in fact, suffers from Delusional Disorder and Bipolar 

Disorder.  Both psychologists agree that Bipolar Disorder requires treatment that the individual has 

never received.  Tr. at 205, 233.  Because I conclude that the individual suffers from an untreated 

mental condition that can, and likely has in the past, significantly impaired his judgment and 

reliability, I cannot find that the individual has resolved the concerns raised by the DOE under 

criterion (h). 

 

Neither can I find resolved the concerns raised by the past problematic behavior of the individual, 

described in section II.A above, and cited in the Notification Letter under criterion (l) (i.e., the 

individual’s history of arrests and speeding citations).  Given the likelihood that the individual 

suffers from Bipolar Disorder, and the credible opinion of the DOE psychologist that the individual’s 

mental condition is a major cause of his past pattern of behavior, id. at 230-31, I find that the risk of 

future similar behavior remains too high, so long as a likely underlying cause of that behavior goes 

unrecognized and untreated.  

 

 A.  Criterion (j) 

 

The DOE psychologist testified at the hearing that there was in this case an “unquestioned history of 

alcohol abuse.”  Id. at 233.  The individual’s psychologist stated in her testimony that the individual 

                                                 
6
 I have labeled the email transmitting these submissions, with its attachments, as Exhibit D. 
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has “a history of alcohol abuse that is prevalent throughout the record. . . .  Historically, there is 

undeniably a pattern.”  Id. at 143, 165.  Both psychologists also agreed that abstention was, as the 

individual’s psychologist’s phrased it, “the most conservative approach to ensure that the alcohol 

abuse did not recur.”  Id. at 187; see id at 234 (testimony of DOE psychologist that for “most people 

with this pattern of abuse, the most responsible goal is, in fact, abstinence.”).   

 

When asked whether he would recommend treatment for the individual, the DOE psychologist 

responded that “without question, this is somebody that would benefit from understanding their 

history . . . .”  Id. at 234-35.  Asked the same question, the individual’s psychologist stated that she 

did not see “a need for that.  Of course, as a psychologist, I believe that therapy is always beneficial 

for everyone.  It prevents the buildup of stress, not only in reaction to it.” Id. at 177-78. 

 

It would seem clear, then, that the risk of a recurrence of the individual’s past alcohol abuse would 

be lower were he to abstain from drinking and/or receive some sort of counseling or therapy.  It does 

not necessarily follow from this, however, that the individual’s risk of recurrence must be lower than 

it currently is in order for me to find it acceptably low from the point of view of national security, 

i.e., low enough that granting or restoring access authorization “will not endanger the common 

defense and security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). 

  

As to this question, the opinion of a psychologist, while useful, is not based on particular expertise 

regarding the issue I must ultimately decide.  In other words, while I understand the opinions of both 

psychologists as to the benefit of abstinence and treatment, that is a different issue from whether 

either is needed to sufficiently resolve the security concern in this case under criterion (j).   

 

In considering the latter issue, I note that Guideline G of the Adjudicative Guidelines lists the 

following as one of the conditions that could mitigate concerns related to alcohol use:  “[T]he 

individual acknowledges his or her alcoholism or issues of alcohol abuse, provides evidence of 

actions taken to overcome this problem, and has established a pattern of abstinence (if alcohol 

dependent) or responsible use (if an alcohol abuser); . . . .”  Adjudicative Guidelines at Guideline G. 

 

In the present case, involving a diagnosis of alcohol abuse, I find that this condition has been met.  

First, the individual’s psychologist testified that the individual has acknowledged that he has had 

issues of alcohol abuse in the past.  Tr. at 211.  At the hearing, the individual testified that “the main 

alcohol consumption era was from May and June [2006], you know.  And then I started reflecting on 

myself, what can I do to get healthier so that I won’t find myself in this type of situation again?  And 

that’s when I began to make changes.”  Id. at 57. 

 

Moreover, the record reflects a pattern of responsible use of alcohol since 2006.  There is, in fact, no 

evidence in the record of any use of alcohol by the individual in the past four years that appears to be, 

or has been described by anyone as, excessive or irresponsible.  According to the testimony of a 

friend of the individual and his landlord, the individual has used alcohol responsibly, and both 

noticed that the individual more recently has not drunk at all.  Tr. at 98, 113, 118-19.
 7
  In addition, 

                                                 
7
 In his report, the DOE psychologist cited discrepancies between the individual’s own report of his alcohol 

consumption and the report of his ex-wife.  Exhibit 8 at 4-5.  However, the individual’s report was as to his then current 

use of alcohol (at the time of the August 2009 report), while the report of his ex-wife, that he consumed 24 beers per 

weekend, would have referenced a time prior to their separation in May 2004.  Id.; Tr. at 78.  The DOE psychologist also 
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the report of the individual’s psychologist states that the individual “consented to a series of random 

alcohol screens across several months, all of which came back with negative results indicative of no 

recent alcohol use.”  Exhibit A at 5.   

 

Considering all of these factors regarding the individual’s past and current use of alcohol, in 

particular his pattern of responsible use since 2006, I find that the individual has sufficiently resolved 

the security concerns raised in this case by the diagnosis of alcohol abuse. 

 

 

V. CONCLUSION 

 

For the reasons set forth above, I conclude that the individual has sufficiently resolved the DOE’s 

security concerns under criterion (j), but has not resolved the security concerns raised by the DOE 

under criteria (h) and (l).  Therefore, the individual has not demonstrated that granting his access 

authorization would not endanger the common defense and would be clearly consistent with the 

national interest. Accordingly, I find that the individual’s security clearance should not be granted. 

The individual may seek review of this Decision by an Appeal Panel under the procedures set forth at 

10 C.F.R. § 710.28. 

 

 

 

Steven J. Goering 

Hearing Officer 

Office of Hearings and Appeals 

 

Date:  November 18, 2010 

                                                                                                                                                             
noted in his testimony, correctly, the fact that the individual reported abstaining from alcohol for about four months, Tr. 

at 71, while the individual’s landlord testified that he had a beer with the individual about one month prior to the hearing. 

Id. at 118, 242.  I find this discrepancy to be relatively insignificant, and note that, from my observation of the testimony, 

the demeanor of the landlord indicated some uncertainty as to the time in question.   



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
           November 3, 2010 
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Hearing Officer's Decision 

 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   August 9, 2010 
 
Case Number:   TSO-0940 
 
This Decision concerns the eligibility of  XXX XXXXXX (hereinafter referred to as “the 
Individual”) to obtain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that his security clearance should not be granted. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had been found by a psychologist to suffer from alcohol abuse.1   
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on August 9, 2010.   
 

                                                 
1  The Notification Letter alleges that the Individual has: (1) “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment 
or reliability,” 10 C.F.R. § 710.8(h); and (2) “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse,” 10 C.F.R. § 710.8(j).  10 C.F.R. ' 710.8(l).   
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At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual and a DOE consultant psychologist.  See Transcript of Hearing, Case No. TSO-0940 
(hereinafter cited as ATr.@). The LSO submitted 13 exhibits, marked as Exhibits 1 through 13, 
while the Individual submitted three exhibits, marked as Exhibits A through C. 
 
II. FINDINGS OF FACT 
 
In October 1989, the police arrested and charged the Individual with Disorderly Conduct.  
Exhibit 13 at 20.  The Individual has admitted that he was intoxicated at the time of this arrest.  
Id. at 21-24; Tr. at 15.  On January 19, 1990, police charged the Individual with Driving Under 
the Influence of Liquor (DUI).  Exhibit 10 at 1.  On September 10, 2008, police arrested the 
Individual for Aggravated Driving While Intoxicated (ADWI).  Exhibit 9 at 1. 
 
The LSO conducted a Personnel Security Interview (PSI) of the Individual on March 9, 2010.2  
During this PSI, the Individual acknowledged that, for several years prior to his September 10, 
2008, arrest for ADWI, he would drink approximately a six-pack of beer every other weekend, 
and would become intoxicated once or twice a month.  Exhibit 13 at 41-43.  The Individual 
admitted that he was intoxicated approximately three weeks prior to the PSI.  Id. at 45.  At the 
PSI, the Individual indicated he had consumed a six-pack of beer the prior weekend.  Id. at 47.  
The Individual also admitted that he had consumed alcohol when he was prohibited from doing 
so by his probation order.  Id. at 55.  The Individual further admitted that he had operated a 
motor vehicle while intoxicated a few months before his September 10, 2008, arrest for ADWI.  
Id.  At 56-57.                         
 
At the request of the LSO, the Individual was evaluated by the DOE Psychologist (the 
Psychologist).  The Psychologist reviewed selected portions of the Individual’s personnel 
security file, administered several standardized psychological screening tests to the Individual,3 
and interviewed the Individual.  The Psychologist also arranged for the Individual to receive 
liver function tests and a screening of the Individual’s urine for evidence of illegal drug use.  
After completing his evaluation of the Individual, the Psychologist issued a report in which he 
concluded that the Individual met the criteria for alcohol abuse set forth in the American 
Psychiatric Association’s Diagnostic and Statistical Manual, fourth edition, text revision (DSM-
IV-TR).4  Exhibit 5 at 7.  The Psychologist further opined that the Individual habitually drinks to 
excess.  Id.  The Psychologist found the Individual’s alcohol abuse to be an illness or condition 
that causes, or may cause, a defect in the Individual’s judgment and reliability.  Id. at 8.  The 
DOE Psychologist concluded that, at the time of his evaluation, the Individual was not 
rehabilitated or reformed from his alcohol abuse or habitual, excessive alcohol use.  Id. at 7.  
 
At his hearing, the Individual admitted that he continued to use alcohol after his January 14, 

                                                 
2 A transcript of this PSI appears in the record as Exhibit 13.  
 
3  The DOE Psychologist administered the following Psychological tests to the Individual: the Mini-Mental State 
Evaluation, the History Clinical Risk Management Inventory-20, the Alcohol Use Disorder Identification Test, the 
Alcohol Use Inventory, the Substance Abuse Subtle Screening Inventory-3, Personality Assessment Inventory, and 
the Minnesota Multiphasic Personality Inventory-2.  Exhibit 5 at 2.        
 
4  A copy of the DOE Psychologist’s report appears in the record as Exhibit 5.   
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2009, sentencing for ADWI, even though the terms of his probation agreement forbade it.  Tr. at 
23-24.  The Individual also admitted that he had developed a tolerance to the effects of alcohol.  
Id. at 22-25.  The Individual indicated that he had attended a few Alcoholics Anonymous 
meetings, but did not find them very helpful and does not plan to continue attending them.  Id. at 
30-31.  Nor has the Individual obtained any one-on-one counseling for his alcohol issues.  Id. at 
32.  The Individual has testified, however, that he has stopped consuming alcohol since June 12, 
2010, approximately three and one-half months prior to his hearing.  Id. at 14.   
  
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
The Individual has a history of three alcohol-related arrests or citations: an ADWI on 
September 10, 2008, a DUI charge on January 19, 1990, and a Disorderly Conduct charge in 
October 1989.  This pattern of alcohol-related arrests and other information indicating that his 
use of alcohol might be problematic raises security concerns about the Individual under Criterion 
J.  In addition, the DOE Psychologist has found that the Individual meets the DSM-IV-TR 
criteria for alcohol abuse, and habitually drinks alcohol to excess.  These conditions, along with 
the derogatory information concerning alcohol discussed above, raise security concerns under 
Criterion H.  Excessive alcohol consumption often leads to the exercise of questionable judgment 
or the failure to control impulses, and can raise questions about an individual's reliability and 
trustworthiness. Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines) at ¶ 21.   In the present 
case, a particularly strong association exists between the Individual’s consumption of alcohol 
and his subsequent failure to exercise good judgment and to control his impulses, as evidenced 
by his repeated engagement in activities that required the intervention of law enforcement to 
protect those around him.   
 
After carefully reviewing all the evidence in this case, I find that the Individual has not mitigated 
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the security concerns raised by his problematic alcohol use and alcohol abuse.  The Individual 
testified that he does not agree with the Psychologist’s diagnosis of alcohol abuse.  Tr. at 13-14.  
Nor does the Individual acknowledge he has a problem with alcohol.  Id. at 39.  Nevertheless, the 
Individual testified that he has decided to, at least temporarily, abstain from using alcohol.  Id. at 
28.  He testified that his last use of alcohol occurred on June 12, 2010.  Id. at 14.  When the 
Individual was asked why he is abstaining from using alcohol, he responded by indicating that he 
thought it would help him get his clearance back.  Id. at 29.   
 
The Psychologist was present for the testimony of the Individual, who was the only other witness 
during the hearing.  After the Individual had concluded his testimony, the Psychologist testified.  
During his testimony, the Psychologist reaffirmed his diagnosis of alcohol abuse.  Tr. at 58.  The 
Psychologist indicated that the Individual’s testimony at the hearing actually re-enforced that 
diagnosis.  Id. at 58-59.  While the Psychologist testified that the Individual’s alcohol abuse was 
now in partial remission, the Psychologist testified that the Individual is neither reformed nor 
rehabilitated from alcohol abuse or habitual and excessive alcohol use.  Id. at 61-63.  The 
Psychologist testified that the Individual needs to participate in an alcohol rehabilitation 
program, with both a regular group meetings and an individual counseling component, and 
refrain from using alcohol for a period of two years in order to achieve reformation and/or 
rehabilitation from his alcohol abuse.  Id. at 61-62.  Moreover, the Psychologist testified that he 
suspected that the Individual was under-reporting his alcohol use.  Id. at 57.  The Psychologist 
noted that the psychological tests that he administered to the Individual suggested that he was 
consuming more alcohol than he admitted.  Id.  The Psychologist also testified that the 
Individual’s responses, during his psychological examination, to questions about his purchases of 
alcohol also suggested that he was consuming greater amounts of alcohol than he had otherwise 
reported.  Id.   
 
While abstaining from alcohol use is an important and necessary first step for the Individual, I 
was convinced by the Psychologist’s testimony that the Individual needs to be treated by a 
substance abuse professional and abstain from using alcohol for at least two full years in order to 
resolve the doubts raised by his alcohol abuse and habitual use of alcohol to excess. 
 
Based upon the compelling testimony of the Psychologist, as well as the Individual’s apparent 
unwillingness to recognize that his alcohol use is problematic, I find that the Individual has not 
mitigated the security concerns raised under Criteria H and J.  
       
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H and J.  I 
find that unmitigated security concerns remain under both of these criteria.  Accordingly, the 
Individual has not demonstrated that granting his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be granted at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
Steven L. Fine 
Hearing Officer 



5 
 

 

Office of Hearings and Appeals 
 
Date:   November 3, 2010 



*  The original of this document contains information which is subject to withholding from 

disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 

XXXXXX’s. 
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This Decision concerns the eligibility of XXX X. XXXX (hereinafter referred to as “the 

Individual”) to hold a security clearance under the Department of Energy’s (DOE) regulations 

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 

discussed below, after carefully considering the record before me in light of the relevant 

regulations, I have determined that the Individual’s security clearance should not be restored. 

 

I. BACKGROUND  
 

The administrative review proceeding began with the issuance of a Notification Letter to the 

Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 

possession of the DOE created a substantial doubt concerning his eligibility for a security 

clearance.  Specifically, the Local Security Office (LSO) characterized this information as 

indicating that the Individual had deliberately provided false information to DOE security 

officials, used or been involved with illegal drugs, and engaged in unusual conduct showing that 

he is not honest, trustworthy or reliable.
1
   

                                                 
1
  The Notification Letter alleges that the Individual has: (1) “deliberately misrepresented, falsified, or omitted 

significant information from a Questionnaire for Sensitive (or National Security) Positions . . .  in response to 

official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 

proceedings conducted pursuant to ' 710.20 through ' 710.31,@ 10 C.F.R. ' 710.8(f); (2)  A[t]rafficked in, sold, 

transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled 

Substances established pursuant to section 202 of the Controlled Substances Act of 1970 . . .@ 10 C.F.R. ' 710.8(k); 

and (3) “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual 

is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 



 
 

2

 

The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 

Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.  

The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 

of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 

this matter on August 9, 2010.   

 

At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 

Individual, his spouse, his daughter, his sister, a co-worker, and his supervisor.  See Transcript of 

Hearing, Case No. TSO-0941 (hereinafter cited as ATr.@). The LSO submitted 10 exhibits, 

marked as Exhibits 1 through 10, while the Individual submitted six exhibits, marked as Exhibits 

A through F. 

 

II.  STANDARD OF REVIEW 
 

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 

and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 

The regulations state that A[t]he decision as to access authorization is a comprehensive, 

common-sense judgment, made after consideration of all the relevant information, favorable or 

unfavorable, as to whether the granting of access authorization would not endanger the common 

defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 

' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 

and seriousness of the conduct; the circumstances surrounding the conduct, including 

knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 

maturity at the time of the conduct; the voluntariness of the Individual's participation; the 

absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 

motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 

likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 

'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 

testimony and exhibits presented by both sides in this case. 

 

III. FINDINGS OF FACT 

 

On March 25, 1995, the police cited the Individual for possession of less than one ounce of 

marijuana.  On April 7, 1999, the Individual completed, signed and submitted a Questionnaire 

for National Security Positions (QNSP) to a Local Security Office (LSO).
2
  Question 24(a) of the 

QNSP asked “Since age 16 or in the last seven years, whichever is shorter, have you illegally 

used any controlled substances . . . ?”  Exhibit 8 at 8 (emphasis in the original).  The Individual 

checked the box labeled “no” in response to this question.  Id.   

                                                                                                                                                             
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the 

national security.”  10 C.F.R. ' 710.8(l). 

 

   
2
  A copy of the April 7, 1999, QNSP appears in the record as Exhibit 8. 
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On February 24, 2000, the LSO conducted a personnel security interview (PSI) of the 

Individual.
3
  During this PSI, the Individual stated that he had used marijuana on approximately 

four occasions in 1988.  Exhibit 10 at 53-54.  The Individual indicated that his last use of 

marijuana occurred in 1988 or 1989.  Id. at 57.  The Individual stated that his 1995 citation for 

marijuana possession occurred when police pulled over the car he was operating and found a bag 

of marijuana that had been placed under a cushion by one of his passengers. Id. at 58-59. When 

the Individual was asked if he had ever used any illegal substance other than marijuana, the 

Individual responded by stating that he had, on one occasion, used psycho-active mushrooms. Id. 

at 61.  The Individual was specifically asked if he had ever used cocaine.  The Individual 

answered “no.”  Id. at 63.  The Individual also specifically denied that he had ever purchased any 

illegal substance.  Id. at 67.             

 

The LSO allowed the Individual to sign a DOE Drug Certification, in which he agreed that he 

“will not buy, sell, accept as a gift, experiment with, traffic in, use or be involved with illegal 

drugs . . .”  Exhibit 4 at 1.   The Individual signed the Drug Certification on June 29, 2000, and 

was granted a security clearance on that date.  Exhibit 3 at 3.       

 

On August 16, 2009, the police cited the Individual for possession of less than one ounce of 

marijuana.  Exhibit 6.  The Individual did not report this citation until April 14, 2010.  Exhibit 5 

at 5.     

 

On May 4, 2010, the LSO conducted a PSI of the Individual.
4
  During this PSI, the Individual 

described the circumstances which led to his August 16, 2009, citation for marijuana possession.  

The Individual contended that he was transporting his spouse and two sons in his car when a 

police officer pulled him over.  Exhibit 9 at 7.  The police officer searched the car and found a 

bag of marijuana.  Id. at 7-8.  The police officer gave the Individual a ticket.  Id.  The Individual 

asserted that the marijuana was not his.  Id. at 8.  The Individual asserted that he had lent his car 

to his teenage daughter the previous day.  Id.  When he questioned his daughter, she admitted 

that her friends had contacted her the previous evening to tell her that they might have left the 

marijuana in the car.  Id. at 8, 18.  

 

The Individual was also questioned about his March 25, 1995, citation for marijuana possession.  

The Individual asserted that he, his then brother-in-law, and some acquaintances were in the 

Individual’s car when they were pulled over by police.  Exhibit 9 at 21.  The police found a bag 

of marijuana underneath the seat of the car.  Id. at 24-25. The Individual contended he was 

unaware that there was marijuana in his car.  Id. at 23.   

 

The Individual indicated that he last used marijuana when he was 18 or 19 years old.  Exhibit 9 

at 26.  The interviewer suggested that would have been in 1992 or 1993.  Id.  The Individual 

                                                 
3
  A copy of the transcript of the February 24, 2000, PSI appears in the record as Exhibit 10. 

    
4
  A copy of the transcript of the May 4, 2010, PSI appears in the record as Exhibit 9. 
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responded by stating “yeah.”
5
  Id.  The Individual subsequently admitted his most recent illegal 

drug use occurred in 1992 or 1993.  Id. at 71.  The Individual admitted that he had used 

marijuana from the age of sixteen through the age of nineteen and possibly even when he was 20.  

Id. at 28.  The Individual further admitted that he had used marijuana once or twice a month 

during that period.  Id. at 29.  The Individual admitted he had purchased marijuana.  Id. at 29-30.  

When the Interviewer asked if the Individual had ever used illegal drugs other than marijuana, 

the Individual informed her he had used cocaine on two occasions when he was 18 or 19.  Id. at 

35-37. The Individual denied that he had used psycho-active mushrooms.  Id. at 39-40.  

 

When the interviewer asked the Individual why the description of his drug use during the 

February 24, 2000, PSI differed from the description he had just provided her, he responded by 

stating that he was merely providing estimates.  Exhibit 9 at 67.  The Individual further stated 

that the answers he had provided in 2000 might have been more accurate since they were “closer 

to that time.”  Id.  The interviewer then again asked the Individual why he was giving a different 

story.  He responded by stating “I don’t know.”  Id. at 68.  Upon further questioning he stated: “I 

may have been afraid.”  Id. at 69.  The Individual eventually admitted that he had minimized his 

drug use during the February 24, 2000, PSI because he was concerned it would affect his security 

clearance application.  Id. at 87.                                  

 

IV.  ANALYSIS 

 

Criterion F 
 

The LSO properly invoked Criterion F.  The Individual deliberately minimized his illegal drug 

use during the February 24, 2000, PSI, because he was concerned that the accurate information 

would prevent him from receiving a DOE security clearance.  Specifically, the Individual 

deliberately denied using cocaine, when in fact he had done so on at least two occasions; 

deliberately stated he had used marijuana on a maximum of four occasions in 1988 and 1989, 

when in fact he had been using marijuana once or twice a month from 1986 until 1992; and had 

deliberately denied purchasing illegal drugs when in fact he had purchased marijuana on at least 

two occasions.  

 

This pattern of omissions and minimization raises serious concerns about the Individual under 

Criterion F.  Deliberately omitting or concealing relevant facts in a process for determining 

eligibility for access authorization demonstrates questionable judgment and lack of candor, and 

can also raise questions about an individual’s reliability, trustworthiness and ability to protect 

classified information.  See Guideline E of the Revised Adjudicative Guidelines for Determining 

Eligibility for Access to Classified Information, issued on December 29, 2005, by the Assistant to 

the President for National Security Affairs, The White House (Adjudicative Guidelines). 

 

The Individual has not resolved the security concerns arising from his omissions and 

minimizations.  The Individual has contended that the passage of time, his young age at the time, 

and his candor in informing the LSO about his August 16, 2009, citation for marijuana 

                                                 
5
 The Individual would have turned 18 in July 1991, and 19 in July 1992.  
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possession, as well as his candor during his May 4, 2010, PSI mitigate his falsifications.  

However, I find that the security concerns raised about the Individual under Criterion F remain 

unmitigated.  As discussed above, the evidence in the record shows a pattern of minimization 

and omission beginning with his February 24, 2000, PSI and continuing at least until his May 4, 

2010, PSI. 

 

The Individual contends that he, having matured, was completely candid during his May 4, 2010, 

PSI.  This assertion however, does not find support in the record.  It is true that the Individual did 

make several candid omissions during the May 4, 2010, PSI, for example, admitting that he had 

used cocaine on two instances and that he had minimized his drug use in the February 24, 2000, 

PSI because he was “scared.”  However, as discussed above, the Individual’s initial responses, 

during the May 4, 2010, PSI, to questions concerning his motivation for minimizing his prior 

illegal drug use during the February 24, 2000, PSI were not completely candid and his eventual 

admissions were not spontaneous.   

 

Even assuming for the sake of argument that the Individual has been completely candid with the 

LSO since reporting his August 16, 2009, citation for marijuana possession to the LSO in April 

2010, the doubts raised by his deliberate omissions and minimizations remain unresolved.  The 

Individual deliberately mislead the LSO’s security officials on February 24, 2000, and 

maintained this pattern of deception for over 10 years.  At the time of the hearing, only four 

months had passed since the Individual would have revealed the true extent of his drug 

involvement.  Simply put, a four-month period of truthfulness is insufficient to mitigate the 

doubts raised by a ten-year pattern of deception.       

                 

The Notification Letter alleges that in April 1999, the Individual deliberately provided a false 

answer to QNSP Question 24(a).  Statement of Charges at ¶ I.D.  Question 24(a) asked “Since 

age 16 or in the last seven years, whichever is shorter, have you illegally used any controlled 

substances . . .?”  The Individual answered “no” to this inquiry.  To have answered Question 

24(a) truthfully in 1999, the Individual could not have used illegal drugs from April 1992 until 

April 1999. The Individual turned 19 in July 1992.  At the hearing, the Individual testified that he 

stopped using illegal drugs when he was “19 or so.”  Tr. at 130.  During the May 4, 2010, PSI, 

the Individual stated that his last illegal drug use occurred when he was “19, maybe 20 years 

old.”  Exhibit 9 at 26.  The Individual further testified that he “may have” purposely misreported 

the dates of his illegal drug use in order to avoid answering Question 24(a) accurately.  Id. at 

130-131.  Accordingly, I find that the Individual has not shown that he did not deliberately 

provide a false answer to QNSP Question 24(a).        

   

Accordingly, I find that the doubts about the Individual’s honesty, reliability, and trustworthiness 

raised under Criterion F remain unresolved. 

  

Criterion K 

 

The LSO has invoked Criterion K, noting the Individual’s March 25, 1995, and August 16, 2009, 

citations for marijuana possession.  The use of an illegal drug, such as marijuana, raises 

questions about an individual’s reliability and trustworthiness, both because illegal drug use may 
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impair judgment and because engaging in illegal activity raises questions about a person’s ability 

or willingness to comply with laws, rules and regulations.  Revised Adjudicative Guidelines for 

Determining Eligibility for Access to Classified Information issued by the Assistant to the 

President for National Security Affairs, The White House (December 29, 2005) (Adjudicative 

Guidelines) at 11 (Guideline H). 

 

The Individual attempts to mitigate both of his citations for marijuana possession by contending 

that, in both instances, the marijuana found by police did not belong to him.  However, the 

Individual has provided inconsistent accounts of the circumstances surrounding the March 25, 

1995, citation.  During the February 24, 2000, PSI, the Individual stated that he had been driving 

his car with five or six passengers when the police pulled him over and searched his car.  The 

police then found a bag of marijuana hidden in the seat cushion.  Exhibit 10 at 58.  During the 

May 4, 2010, PSI, the Individual provided a similar description, stating that he and his ex-

brother-in-law and friends were pulled over and his car was searched.  The police found a bag of 

marijuana, stuffed into the back seat.  Exhibit 9 at 21-25.  At the hearing, the Individual testified 

he was with his ex-brother-in-law and two of his ex-brother-in-law’s friends. Tr. at 148. The 

Individual testified: 

 

So I found a parking space, so I parked.  And as we were getting down, his 

friends, they spark up a joint.  So I smelled it right away, and I was like, hey, get 

out of my car before you do that, you know.  I wasn't doing it at the time, so I was 

like, no, I don't allow that in my car.  So as they were stepping out, a cop -- he 

was riding a pedal bike -- right behind us on the sidewalk and he smelled it.  So 

he came over to us, and he searched us all, and he didn't find nothing on nobody.  

And he moves on to the car and finds a bag of marijuana in the back seat.  So he 

cited me, it's my car.   

 

Tr. at 148-149.  The discrepancies between the accounts of this incident provided by the 

Individual during the PSIs and during his hearing testimony detract from his credibility.  

Moreover, the Individual’s past history of providing inaccurate information about his drug use to 

the DOE further detracts from his credibility on this issue.  For these reasons, I am not convinced 

that the Individual is being truthful about the circumstances leading to his March 25, 1995, 

citation for marijuana possession.  

 

The Individual provides a somewhat complicated explanation of the circumstances that resulted 

in his August 16, 2009, citation for marijuana possession.  The Individual asserts that he had lent 

his car to his teenage daughter the previous day (August 15, 2009).  His daughter took his car to 

a park, where she had allowed some acquaintances to sit in the car to escape the heat, while she 

skateboarded.  That night, her acquaintances contacted her to tell her that they might have left 

marijuana in the car.  The next day, the Individual was driving with his wife and young children 

in his car when he was pulled over.  The police officer then searched the car and found a bag of 

marijuana.   

 

The Individual’s account of the circumstances that resulted in his August 16, 2009, citation for 

marijuana possession is supported by the testimony of his wife and daughter, and well as his own 
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testimony.  While it is plausible that the marijuana that the police found in the Individual’s car on 

August 16, 2009, belonged to the Individual’s daughter’s friends, I am not convinced, given the 

Individual’s previous history of falsification.        

 

For these reasons, I find that the Individual has not successfully mitigated the security concerns 

raised in the Notification Letter under Criterion K. 

 

Criterion L   
 

On June 29, 2000, the Individual signed a DOE Drug Certification. By signing this DOE Drug 

Certification, the Individual promised that he would not use or become involved with illegal 

drugs while he maintained a DOE security clearance.  Since the Individual has not sufficiently 

convinced me that he was not in possession of marijuana on August 16, 2009, it follows that the 

Individual has not convinced me that he did not violate the DOE Drug Certification he signed on 

June 29, 2000.         

 

The Individual's failure to honor his Drug Certification, and his violation of DOE's drug policies, 

raise important security concerns. Personnel Security Hearing, Case No. VSO-0208 (1998).
6
  

When the Individual became involved with marijuana, he violated the promise he made when he 

signed the DOE Drug Certification.  This conduct brings into question the Individual’s judgment, 

reliability and trustworthiness.  The DOE security program is based on trust. If an employee 

breaks a written promise to the DOE, that trust is violated. It was precisely because of the 

Individual's prior illegal drug use that he was asked to sign a Drug Certification, promising that 

he would never again become involved with illegal drugs while employed in a position requiring 

a security clearance.  Accordingly, I find that the security concerns raised in the Notification 

Letter under Criterion L remain unresolved. 

 

V. CONCLUSION 
 

For the reasons set forth above, I conclude that the LSO properly invoked Criteria F, K and L.  

Moreover, I have found that the Individual has not mitigated the security concerns raised under 

these criteria.  In the end, I find that the Individual has not demonstrated that restoring his 

security clearance would not endanger the common defense and would be clearly consistent with 

the national interest.  Accordingly, the Individual's access authorization should not be restored at 

this time.  The Individual may seek review of this Decision by an Appeal Panel under the 

procedures set forth at 10 C.F.R. ' 710.28. 

 

 

  

Steven L. Fine 

Hearing Officer 

                                                 
6
 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 

OHA website located at http://www.oha.doe.gov .  The text of a cited decision may be accessed by entering the case 

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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Office of Hearings and Appeals 

 

Date:  November 17, 2010 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                           November 24, 2010

 

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: August 9, 2010

Case Number: TSO-0942

This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”)

to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations set forth at

10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material.”  As discussed below, after carefully

considering the record before me in light of the relevant regulations, I have determined that the

individual’s access authorization should not be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  In March 2010, as part of a background investigation, the Local

Security Office (LSO) conducted a Personnel Security Interview (PSI) of the individual to address

the individual’s alcohol use.  In addition to the PSI, the LSO requested the individual’s medical

records and recommended a psychological evaluation of the individual in May 2010 by a DOE

consultant psychologist (DOE  psychologist).  The DOE psychologist concluded that the individual

uses alcohol habitually to excess.  The DOE psychologist further concluded that the individual’s

habitual excessive drinking is a mental condition that causes or may cause a significant defect in his

judgment and reliability.  

In July 2010, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access



- 2 -

2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).  

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of two potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (h) (j) (hereinafter referred to as Criteria H and J

respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychologist. The individual presented the testimony of

two witnesses - his wife and a close friend.  He also testified on his own behalf.  The DOE and the

individual submitted a number of written exhibits prior to the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision
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In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two criteria as bases for suspending the individual’s security

clearance; Criteria H and J.  To support Criterion H, the LSO relies on the DOE psychologist’s report

that the individual’s habitually excessive alcohol use without adequate evidence of rehabilitation or

reformation is a mental condition which causes, or may cause, a significant defect in judgment and

reliability.  To support Criterion J in this case, the LSO relies on the following information: (1)

during a March 2010 PSI, the individual admitted that from 2008 to 2009, he consumed four to six

beers a night, four nights a week and seven to eight beers a day on the weekends, (2) the individual

was evaluated by a Human Reliability Program (HRP) psychologist in 2008 who referred him to his

employer’s Employment Assistance Program (EAP) for alcohol concerns after she believed his

drinking to be “excessive.”  During his evaluation, the individual admitted to consuming a 30-pack

of beer a week, (3) during a November 1989 PSI, the individual admitted that he attended alcohol

counseling at his employer’s EAP in 1989, (4) during a November 1998 PSI, the individual admitted

that he was arrested for Driving While Intoxicated (DWI) in 1986 or 1987, (5) in September 1990,

the individual was arrested and charged with “Lurking and Negligent Use of a Deadly Weapon” and

admitted that he consumed alcohol prior to this arrest, and (6) the individual was arrested in a

charged with two other DWIs in May and August 1989.  See DOE Exh. 3.

  

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The

security concerns associated with Criteria H and J are as follows.  First, habitually excessive alcohol

use can impair a person’s judgment, reliability and trustworthiness.  See Guideline I of the Revised

Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued on

December 29, 2005, by the Assistant to the President for National Security Affairs, The White

House.  Second, the excessive consumption of alcohol itself is a security concern because that

behavior can lead to the exercise of questionable judgment and the failure to control impulses, which

in turn can raise questions about a person’s reliability and trustworthiness.  See id. at Guideline G.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has a history of excessive alcohol use

and alcohol-related incidents, including three DWI arrests (1987-1989) and a “Lurking and Negligent

Use of a Deadly Weapon” arrest (1990), in which the individual admitted to consuming alcohol prior

to the incident.  
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3/ SAMHSA and CDC define “excessive,” “heavy” and “binge” drinking for men as consuming five or more standard

drinks per occasion or more than two standard drinks per day averaged over a 30-day month.  See DOE Exh. 4.  (DOE

Psychologist Report).

4/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

In a January 2010 Letter of Interrogatory (LOI), the individual revealed that he received counseling

through his employer’s EAP in September 2008.  DOE Exh. 3.  As a result of the information

identified in the LOI, the LSO conducted a PSI in March 2010.  The PSI revealed that the individual

was required to see a psychologist because he was an applicant for HRP.  Id.    It also revealed that,

during his sessions with the psychologist, the individual indicated that he consumed four to five

beers, three to four times a week and that he had three previous DWIs.  Id.  The psychologist did not

diagnose the individual, but recommended that he seek counseling on alcohol education from an

EAP psychologist.  Id.  The individual saw the EAP psychologist twelve times, once a week from

October 2008 through January 2009.  In 2008, the individual described his drinking as increased due

to stress.  According to the individual, he would drink four beers randomly during the weekdays and

would consume seven to eight beers, sometimes nine to ten at a time, on the weekends.  He further

stated that he would become intoxicated three to five times a year.  The individual stated that from

2009 to the present, his alcohol consumption decreased because he began to understand the effects

of alcohol.  He stated that he last became intoxicated on New Years in 2009.  He stated that his last

excessive consumption of alcohol occurred at home while watching the Super Bowl in February

2010 when he drank five beers.  

When the March 2010 PSI did not resolve the individual’s alcohol issues, the LSO referred the

individual to a DOE psychologist in May 2010 for a psychological evaluation.  After examining the

individual, the DOE psychologist concluded that the individual has been and is a user of alcohol to

excess and meets the criteria as defined by the Substance Abuse and Mental Health Services

Administration (SAMHSA) and the Centers for Disease Control (CDC) for habitually excessive

drinking from 2008 to the present.    3/  The DOE psychologist opined that the individual’s excessive

alcohol consumption is a mental condition which causes or may cause a significant defect in

judgment or reliability.  The DOE psychologist concluded that the individual has not demonstrated

adequate evidence of rehabilitation or reformation.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  4/ After due deliberation, I have determined that the individual’s

access authorization should not be restored.  I cannot find that restoring the individual’s DOE

security clearance will not endanger the common defense and security and is clearly consistent with
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the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this

decision are discussed below.

A. Habitually Excessive Alcohol Use  - Criteria H and J

1. Lay Testimony

The individual did not dispute his alcohol use and that he has had multiple alcohol-related incidents.

At the hearing, the individual attributed his past excessive drinking to various stressful factors is his

life, including the responsibility of caring for his granddaughters as well as personal financial

stressors.  Transcript of Hearing (Tr.) at 42.  The individual testified that he gradually began to

decrease his drinking after talking to the EAP psychologist and learning relaxation techniques.  Id.

at 43.  He maintained that his last “big” consumption of alcohol was on New Year’s Eve in 2009,

and the date of Super Bowl in February 2010 when he consumed five beers.  He further testified that

he has learned various mechanisms to deal with his stress through his counseling sessions with the

EAP psychologist.  Id. at 45.  The individual stated that he is now more relaxed and has learned what

events trigger his stress.  Id. at 46.    He testified that he does not miss drinking and that his health

is better since decreasing his alcohol consumption.  Id. at 47.  Finally, the individual testified that

he is concerned about his employment and his health.  Id. at 48. He stated that he does not believe

that he will revert to his previous drinking habits.  The individual further stated that he does not

drink during the week and he continues to meet with the EAP psychologist.  Id. at 49-51.

During the hearing, the individual also offered the testimony of his wife and a close friend.  The

individual’s wife, who he has been married to for 18 years, testified that her husband has

significantly decreased his alcohol consumption since New Year’s Eve 2009.  Id. at 9-10.  She

testified that the last time she saw her husband drink was on Labor Day 2010 when he had two beers.

Id. at 10.  The individual’s wife stated that the husband attends church regularly and is no longer

dealing with as many stressors in his life.  Id. at 24.  She stated that her husband’s typical alcohol

consumption is an occasional two to three beers.  Likewise, the individual’s friend, who has known

the individual for about 12 years and sees him two to three times a month, testified that she has

noticed that the individual has decreased his alcohol consumption in the last year.  Id. at 34.  She

stated that the individual appears healthier and is enjoying life more.  Id. at 35.     

2. Expert Opinion and Testimony

The DOE psychologist stated in his Report that the individual suffers from habitually excessive

alcohol use.  He further opined that the individual’s excessive alcohol use is a mental condition

which causes a significant defect in his judgment and reliability.  After listening to the testimony of

all of the witnesses in this case, the DOE psychologist testified that, although he believes the

individual’s efforts to decrease his drinking are admirable and important, he does not believe it has

been enough time since the individual has started his rehabilitation efforts to consider him reformed

or rehabilitated.  Tr. at 63.  He testified that he would like to see the individual continue his

rehabilitation efforts for at least 12 months.  Id.  The DOE psychologist testified that the individual
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has only recently begun to understand the seriousness of his drinking, and believes the individual has

minimized how much he drinks.  Id.  He noted that one of the primary pieces of evidence that the

individual has minimized how much he drinks is that the individual has reported experiencing

several blackouts in the past.  The DOE psychologist reiterated that the individual does not have a

complete picture of how much he was drinking.  He testified that the individual has relied on alcohol

for stress reduction which leaves the individual vulnerable should the events in his life become

chaotic or difficult again.  Id. at 65.  He reiterated that the only way to assess risk or to determine

how stable the individual has become is to look at the individual after a period of 12 months.  The

DOE psychologist further testified that he would like to see the individual participate in Alcoholics

Anonymous (AA) for 12 months, with no instances of positive drug tests, DWIs, or other legal

infractions for his vulnerability to decrease.  Id. at 68.  He believes AA would help support the

notion that the individual does have a problem with alcohol.  

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychologist, who opined that the individual has

minimized the amount of alcohol he consumes and needs at least of a year of treatment, i.e.,

participation in AA, to be considered adequately rehabilitated.  Moreover, from a common-sense

perspective, various factors militate against restoring the individual’s access authorization.  Although

the individual has stated that he has significantly decreased his alcohol consumption and is dealing

with the stressors in his life, it is clear that the individual is only in the early stages of addressing his

alcohol problem.  The individual, who now acknowledges that he used alcohol for stress reduction,

is still currently drinking and has not yet joined AA.  When asked about his future intention

regarding alcohol, the individual stated that he is “taking it [alcohol] on a day-to-day basis right

now.”  Tr. at 62.   The individual has not yet demonstrated a commitment  to treatment nor has he

yet established a pattern of responsible use.  See Adjudicative Guideline G at 23(b).  Based on the

foregoing, I am persuaded by the DOE psychologist’s opinion that the individual would greatly

benefit from treatment and should achieve a year of treatment, i.e., AA  in order to be considered

adequately rehabilitated.  Therefore, at this time, I cannot find that the individual has provided

adequate evidence to mitigate Criteria H and J.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H and J.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria H and J.   I therefore cannot find that restoring the individual’s access authorization

would not endanger the common defense and security and would be consistent with the national

interest.  Accordingly, I find that the individual’s access authorization should not be restored.  The
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parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 10

C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date:   November 24, 2010       



1/  Decisions issued by the Office of Hearings and Appeals (OHA),

with names and other personal identifying information deleted, are

available on the OHA website located at http://www.oha.doe.gov .

The text of a cited decision may be accessed by entering the case

number of the decision in the search engine at

http://www.oha.doe.gov/search.htm .

2/  Access authorization is defined as “an administrative

determination that an individual is eligible for access to

classified matter or is eligible for access to, or control over,

special nuclear material.”  10 C.F.R. § 710.5(a).  Such

authorization will be referred to variously in this Decision as

access authorization or security clearance.

* The original of this document contains information which is

subject to withholding from disclosure  under 5 U.S.C. § 552. 

Such material has been deleted from this copy and replaced with

XXXXXX’s.

                         December 15, 2010

 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: August 13, 2010

Case Number: TSO-0944

This Decision considers the eligibility of XXXXXXX XXXXXXX

hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R. Part

710, entitled "Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material." 1/ 

As explained below, it is my decision that the individual should

not be granted an access authorization. 2/  

I.  BACKGROUND



- 2 -

The individual has worked for a Department of Energy (DOE)

contractor since May 2009.  The individual’s employer requested

that he be granted an access authorization and, in July 2009, the

individual submitted a Questionnaire for National Security

Positions (the 2009 QNSP) to the DOE.  DOE Exhibit 7.  An Office of

Personnel Management (OPM) investigator conducted a background

investigation (BI) of the individual in 2009.  Based on information

that the individual reported on his 2009 QNSP and information

contained in the BI, the Local Security Office (LSO) conducted a

Personnel Security Interview with the individual in February 2010

(the 2010 PSI).  DOE Exhibit 8.  In addition, the individual was

evaluated in March 2010 by a DOE-consultant psychologist (the DOE-

consultant Psychologist), who issued a Personnel Security

Psychiatric/Psychological Review (the “2010 Psychological Review”)

setting forth her conclusions and observations.  DOE Exhibit 6. 

In July 2010, the LSO issued a Notification Letter to the

individual, together with a statement setting forth the information

that created a substantial doubt about the individual’s eligibility

to hold a DOE security clearance (Enclosure 2).  DOE Exhibit 1.  In

Enclosure 2, the LSO finds that the DOE-consultant Psychologist has

diagnosed the individual with an Alcohol Related Disorder Not

Otherwise Specified, as listed in the Diagnostic and Statistical

Manual of the American Psychiatric Association, IV Edition (DSM-IV

TR), and has concluded that the individual has not exhibited

adequate evidence of rehabilitation or reformation from this

diagnosis.  The LSO finds that this diagnosis raises security

concerns under the provisions of 10 C.F.R. § 710.8(j)

(Criterion J).

The LSO also finds that the individual’s admitted history of legal

and social problems with alcohol supports the DOE-consultant

Psychologist’s diagnosis.  Specifically, it finds that the

individual was arrested for DUI in August 2003 and for public

intoxication in February 2004.  In both instances, the individual

admitted that he was highly intoxicated, and that he was arrested

as he attempted to purchase additional alcohol.  The individual

also admitted that despite attending alcohol-related counseling in

2003, and attending Alcoholic’s Anonymous (AA) meetings since 2003,

he has continued to consume alcohol every three or four months,

often to the point of intoxication.  Moreover, the individual

admitted that he continued to consume alcohol despite warnings from

his primary care physician, his alcohol treatment counselors, and

his AA sponsors that it was affecting his health, despite the

threat of termination by his former employer, and despite his

former wife’s warning that his alcohol consumption was responsible
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3/ The individual stated that he and his wife separated in May 2009

when the individual moved to his current location from another

state.  They are now divorced.  See Memorandum of September 27,

2010 Pre-Hearing Conference Call.

4/ The OHA Director initially appointed another Hearing Officer in

this case on August 16, 2010.  Due to scheduling issues, the case

was reassigned to me. 

for their marital problems. 3/  Finally, the individual admitted

that he most recently became intoxicated in January 2010, after

purchasing and consuming a case of beer. See Enclosure 2 of

Notification Letter, citing 2009 QNSP, 2010  PSI, and 2010

Psychological Review.  DOE Exhibit 1.   

In addition, the LSO cites the DOE-consultant Psychologist’s

finding that the individual’s inadequately treated Alcohol Related

Disorder is a mental condition which causes or may cause a

significant defect in judgment or reliability.  The LSO finds that

this raises security concerns under the provisions of 10 C.F.R.

§ 710.8(h) (Criterion H).  Id.

The individual requested a hearing (hereinafter “the Hearing”) to

respond to the concerns raised in the Notification Letter.  On

September 8, 2010, the OHA Director appointed me the Hearing

Officer in this case. 4/    At the Hearing I convened in this

matter in October 2010, I received testimony from ten persons: the

individual, his therapist, his Intensive Outpatient Program (IOP)

alcohol counselor (the IOP counselor), his Alcoholics Anonymous

sponsor (the AA Sponsor), his supervisor, a neighbor/co-worker, a

friend/current co-worker, a friend/former co-worker, a social

friend, and the DOE-consultant Psychologist. 

II.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect

national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security
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and would be clearly consistent with the national interest."

10 C.F.R. § 710.27(d). 

This standard implies that there is a presumption against granting

or restoring a security clearance.  See  Department of Navy v.

Egan, 484 U.S. 518, 531 (1988) (the "clearly consistent with the

interests of national security test" for the granting of security

clearances indicates "that security determinations should err, if

they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)

(strong presumption against the issuance of a security clearance).

Consequently, it is necessary and appropriate to place the burden

of persuasion on the individual in cases involving national

security issues.  Personnel Security Hearing, Case No. VSO-0002

(1995).  Accordingly, once a security concern has been found to

exist, the individual has the burden of going forward with evidence

to rebut, explain, extenuate or mitigate the allegations.

Personnel Security Hearing, Case No. VSO-0005 (1995), aff’d, Case

No. VSA-0005 (1995).  See also 10 C.F.R. § 710.7(c).

III.  ANALYSIS OF TESTIMONY AND FINDINGS

A.  Criteria H and J Concerns: Diagnosis of Alcohol Related

Disorder Not Otherwise Specified

In her testimony at the hearing, the DOE-consultant Psychologist

did not revise her diagnosis of Alcohol Related Disorder Not

Otherwise Specified, and stated that the individual should be

actively engaged in recovery activities to avoid a future relapse.

TR at 176-186.  The individual admitted that he has had the

problems with alcohol that are documented in the Notification

Letter, and that he now considers himself to have the “disease of

alcoholism.”  TR at 132-138.  The individual’s therapist stated

that she believed that the DOE-consultant Psychologist’s diagnosis

is accurate, and his alcohol counselor stated that he does not see

a problem with the DOE-consultant Psychologist’s diagnosis,

although he diagnosed the individual with alcohol abuse.  TR at 15,

113.  In addition, I have reviewed the information in the record of

this proceeding concerning the individual’s history of alcohol

consumption and conclude that there is ample support for the DOE-

consultant Psychologist’s diagnosis.  I therefore turn to the issue

of whether the individual has demonstrated rehabilitation or

reformation from this condition.

B.  Rehabilitation and Reformation
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5/ The individual’s September 2010 intake form for his IOP

indicates that he last consumed alcohol when he consumed a case of

beer on February 10, 2010.  The individual explained that when he

was asked that question at his IOP assessment, he did not have an

exact date, so he said “late January, early February” and they put

down February 10, 2010.  I accept the individual’s explanation for

this apparent discrepancy.

The individual testified that he last consumed alcohol in the early

hours of Monday, January 25, 2010.  He stated that he identified

the date because he recalled that he had “called in sick Monday”,

and that this made him realize that his drinking was going to

affect his job.  5/  TR at 139.  He testified that his heavy

consumption of alcohol on the weekend of January 23, 2010 was a

relapse from his efforts to maintain sobriety.  He stated that he

had attended AA and maintained sobriety sporadically since 2002,

but that he had not been serious about his sobriety program, and

was unable to resist his periodic cravings for alcohol.  TR at 138-

139.  He stated that completing his QNSP for a security clearance,

and the subsequent PSI and psychological evaluation, forced him to

do an inventory of his whole history of drinking and opened his

eyes to how he was mistreating himself and his family by abusing

alcohol.  TR at 139-142.

The individual testified that when he received the Notification

Letter in July 2010, he still did not want to believe the findings

in the summary of concerns.  However, he started seeing his

therapist, and after several sessions he realized that he had an

alcohol problem and was emotionally closed.  He testified that once

he accepted this, he found an AA sponsor (the AA Sponsor) in

September 2010 to assist him in working the twelve AA steps, and he

also joined an Intensive Outpatient Program (IOP).  TR at 142-143,

145.  He stated that at the beginning of 2010, he had been

attending AA meetings once a week, but that since September, he has

been attending AA meetings three days a week, and attends his IOP

on the other four days.  TR at 143-144.

The individual testified that he experienced a craving to consume

alcohol in June 2010, but that he was a able to “white-knuckle”

through it without consuming alcohol.  TR at 147-148.  The

individual stated that intends to participate in his IOP’s

aftercare program, to continue intensive AA participation with his

sponsor, and continue working with his therapist on his emotional

issues.  He stated that he now realizes that he needs these

activities to maintain his sobriety.  149-158.  He stated that he
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now is committed to recovery, abstinence, and living a life without

alcohol.  TR at 10.

The testimony of the individual’s supervisors, co-workers and

friends confirm his assertions that for several years prior to

becoming completely abstinent in late January 2010, he generally

practiced abstinence, and that his occasional relapses involving

heavy drinking occurred in private.  TR at 162.  The individual

moved to his present location from another state in May 2009 when

he began to work for his current employer.  His friend/former co-

worker testified that he met the individual as a co-worker in 2006

or 2007, that they worked together and socialized after work in

2007 and 2008.  He stated that the individual never consumed

alcohol in his presence, and that he never suspected that the

individual had an alcohol problem.  TR at 93-101.  

The individual’s supervisor, his neighbor/co-worker, and his

friend/current co-worker testified that they have known the

individual since he began his current employment in May 2009, and

have never seen him consume alcohol, or suspected that he had a

problem with alcohol.  The supervisor testified that the individual

has had good attendance, and is a reliable worker.  He stated that

the individual did not drink when he invited the individual to his

house for supper, or when they attended a Super Bowl party.  TR at

85-88.  The neighbor co-worker stated that she and the individual

visit each other’s home, and occasionally go bowling with other co-

workers.  TR at 61-67.  His friend/current co-worker stated that he

sees the individual daily at work, and that they socialize about

once a week over a meal, and occasionally watch pay-per-view events

on television.  TR at 71-77.  Finally, the individual’s social

friend testified that she has known the individual for about a

year, that they go out to dinner about once a month, and that she

has never seen him consume alcohol.  TR at 165-170.

The testimony of the AA Sponsor confirmed the individual’s

testimony concerning his AA activities.  He stated that he met the

individual in early September 2010, when the individual approached

him and asked him to be his AA Sponsor.  He testified that the

individual comes to his house at least once a week for an hour or

two to study the AA book, chapter by chapter, and that the

individual initiates the discussions and looks forward to them.  He

stated that the individual has attended these meetings faithfully,

and that they are now studying AA step three.  He  stated that the

individual told him that he last consumed alcohol in January 2010.

He testified that he believes that individual is sincere about

wanting to remain sober, and that the individual now realizes that
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6/ In a post-hearing submission, the individual provided me with a

certificate indicating that he completed the IOP on October 22,

2010.

people kill themselves with alcohol and that his life is on the

line.  TR at 42-59.  

The individual’s therapist testified that she has seen the

individual two to three times a week since July 2010.  She stated

that she plans to continue the current treatment schedule for a

year, and then see the individual once a month as a preventative to

relapse.  She testified that the individual has made a big effort

to become more connected with his emotions by opening up to others

and allowing himself to be accepted by others.  She stated that the

individual is doing well with his therapy and has become committed

to hearing what she and the AA Sponsor have to say to him.  She

testified that she believes that he last consumed alcohol on

January 25, 2010, and that she would have noticed any binge

drinking by the individual since he began therapy.  She stated that

the individual’s prognosis is excellent if he continues his

program, and that he is out of denial and working diligently.  She

stated that the individual’s current risk of relapse is low if he

continues individual counseling, group counseling through his IOP

aftercare, and AA participation.  TR at 16-39.

The individual’s IOP counselor testified that the individual

started his IOP on September 13, 2010, has missed no sessions, and

will complete the IOP shortly. 6/  The IOP counselor stated that

the IOP is a 12-step model treatment program, which emphasizes

recovery through being affiliated with 12-step recovery programs.

He stated that the individual had been sober for several months

when he entered the IOP, which is quite unusual, and that a urine

screening conducted on the individual at the IOP on September 21,

2010 was negative for alcohol.  He stated that the individual’s

participation in the IOP sessions was limited at first, but has

improved over time.  The IOP counselor stated that he has read the

individual’s therapist’s reports, and believes that the individual

is benefitting from the one-on-one process of working with a

therapist.  He stated that the individual seems generally positive

about the fact that he is not drinking, and seems to be moving

toward recovery.  He stated that it was in the individual’s best

interest to continue with his therapist, participate in IOP

aftercare groups, and attend 12-step recovery on an indefinite

basis, including work with a sponsor.  The IOP counselor opined

that the individual will conclude his early recovery period two

years from his sobriety date.  He stated that the individual’s
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prognosis is dependent on his continuing efforts and behavior.

TR at 109-127.    

After hearing the evidence presented by the individual and his

witnesses, the DOE-consultant Psychologist testified that at the

time of her March 2010 evaluation, the individual was moderately or

extremely defensive on three psychological tests that he completed,

and she now believes that the individual’s defensiveness and

conflicting statements about his alcohol use were attributable to

his being in denial about the extent of his alcohol problem.  TR at

172-176.  She stated that she diagnosed the individual with

“Alcohol Related Disorder Not Otherwise Specified”, because his

pattern of periods of sobriety interspersed with binge drinking did

not meet the criteria for alcohol abuse or alcohol dependence.  TR

at 176.  She noted that in her March 2010 evaluation, she opined

that the individual needed to demonstrate five years of abstinence

and treatment to show adequate evidence of rehabilitation and

reformation.  She testified that she based that opinion on the

individual’s long-standing alcohol problem, his need to establish

a commitment to lifelong sobriety, and his pattern of stopping and

resuming alcohol treatment. TR 177-178.

The DOE-consultant Psychologist stated that the individual’s recent

treatment and his progress in addressing his alcohol problem have

been “amazing”.  She stated that the individual’s current treatment

regime is much more intense that his earlier, failed efforts, and

more intense than her recommendations.  She testified that his

dedication to such an intense program is commendable.  She also

accepted his January 25, 2010 sobriety date, and testified that his

willingness to undertake an intense program after several months of

sobriety bodes well for his ability to maintain his efforts in the

future.  TR at 179-182.  The DOE-consultant Psychologist stated

that it is very early in his treatment, with three months of

therapy, a month of step work with his AA Sponsor, and his IOP not

yet completed.  She stated that if he keeps doing what he is doing

for the next year and a half, his prognosis will be good.  However,

he must demonstrate that he is aware that he has a lifelong problem

with alcohol by continuing to attend AA and work with a sponsor.

Otherwise, she opined that his admitted cravings for alcohol give

him a poor prognosis for maintaining sobriety without treatment.

TR at 185.  She testified that, if the individual maintains his

sobriety and continues his current program, he can demonstrate
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7/ The individual’s therapist then testified that she agreed with

this opinion.

8/ I accept the individual’s claimed sobriety date based on the

expert opinions of the individual’s therapist and the DOE-

consultant Psychologist, and on the evidence provided by the

individual and his other witnesses. 

rehabilitation and reformation as of January 25, 2012, two years

from his sobriety date.  TR at 189-192. 7/  

After reviewing the entire record of this proceeding, I conclude

that the individual has not yet mitigated the DOE’s concerns

arising from his diagnosis of “Alcohol Disorder Not Otherwise

Specified”.  See Guideline G, Paragraph 23 of the Revised

Adjudicative Guidelines for Determining Eligibility for Access to

Classified Information issued on December 29, 2005, by the

Assistant to the President for National Security Affairs, The White

House (Revised Adjudicative Guidelines).  In this instance, my

positive assessment of the individual’s demeanor and of the

evidence presented at the hearing convinces me that the individual

is highly committed to maintaining his current abstinence, and that

he has developed a good relationship with his therapist and his AA

Sponsor that should assist him in developing the personal insight

and skills to maintain abstinence, and in understanding the

benefits of participating in a sobriety program such as AA. 

As of the Hearing, however, the individual had maintained

abstinence from alcohol since January 25, 2010, a period of only

about nine months. 8/  Moreover, he has been seeing a therapist for

only about three months, and been attending his IOP and working

with his current AA Sponsor for a little over a month.  I agree

with the DOE-consultant Psychologist, the individual’s therapist,

and the individual’s alcohol program counselor that nine months of

abstinence and a recent, brief period of intense recovery activity

does not establish that the individual’s long-term prognosis

indicates a low risk for relapsing into the misuse of alcohol.

See, e.g., Personnel Security Hearing, Case No. TSO-0726 (2009)

(Hearing Officer gave deference to expert medical opinion in

finding that rehabilitation was not yet established).  I also

accept their opinion that the individual will achieve

rehabilitation and reformation from his alcohol diagnosis on

January 25, 2012, if he maintains his sobriety, continues his

therapy, group counseling, and active involvement in AA with a

sponsor, and demonstrates a commitment to lifelong sobriety.
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Accordingly, I find that the individual has not yet resolved the

DOE’s Criteria H and J concerns. 

IV.  CONCLUSION

For the reasons set forth above, I find that the individual suffers

from “Alcohol Disorder Not Otherwise Specified” subject to Criteria

H and J.  Further, I find that this derogatory information under

Criteria H and J has not yet been mitigated by sufficient evidence

of rehabilitation or reformation.  Accordingly, after considering

all of the relevant information, favorable or unfavorable, in a

comprehensive and common-sense manner, I conclude that the

individual has not demonstrated that granting him an access

authorization would not endanger the common defense and would be

clearly consistent with the national interest.  It is therefore my

conclusion that the individual should not be granted an access

authorization.  The individual or the DOE may seek review of this

Decision by an Appeal Panel under the regulation set forth at 10

C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date:December 15, 2010



*  The original of this document contains information which is subject to withholding from 

disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 

XXXXXX’s. 
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Name of Case:    Personnel Security Hearing 

 

Date of Filing:   August 26, 2010  

 

Case Number:   TSO-0945 

 

This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold an access 

authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 

entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 

Special Nuclear Material.”
1
 For the reasons set forth below, I conclude that the individual’s security 

clearance should not be restored.
2
   

 

I.  BACKGROUND 

 

                                                 
1
 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 

matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 

 
2 

Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 

search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 

authorization, now in suspension.  On December 22, 2009, the individual was served with an Order 

of Protection from Domestic Abuse after a female acquaintance accused him of date rape.  The local 

security office (LSO) summoned the individual for an interview with a personnel security specialist 

on March 17, 2010.  After this Personnel Security Interview (PSI), the LSO referred the individual to 

a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored 

evaluation. The DOE psychiatrist prepared a written report, setting forth the results of that 

evaluation, and sent it to the LSO.  Based on this report and the rest of the individual’s personnel 

security file, the LSO determined that derogatory information existed that cast into doubt the 

individual’s eligibility for access authorization. The LSO informed the individual of this 

determination in a Notification Letter that set forth the DOE’s security concerns and the reasons for 
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those concerns. The Notification Letter also informed the individual that he was entitled to a hearing 

before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility for access 

authorization.  

 

The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 

was appointed the Hearing Officer. The DOE introduced 12 exhibits into the record of this 

proceeding and presented the testimony of the DOE psychiatrist. The individual introduced three 

exhibits and presented the testimony of six witnesses, in addition to his own testimony.   

 

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       

CONCERNS 

 

The following information was obtained from the individual through PSIs in 2010 and earlier years, 

and from the DOE psychiatrist’s May 2010 evaluative report.  The LSO determined that the 

following information was derogatory and raised national security concerns, as set forth in the 

Notification Letter. 

 

A.  The Individual’s Sexual Conduct 

 

During his interview with the DOE psychiatrist, the individual revealed a number of sex-related 

problems in his adult life, including termination from employment in 1996 for viewing pornographic 

websites at work, and two petitions for protection against domestic violence, one in 1998 and the 

other in 2009, which were based on allegations of child abuse and date rape.  The DOE psychiatrist 

concluded that the individual met the criteria for a diagnosis of Sexual Disorder, Not Otherwise 

Specified, as set forth in the Diagnostic and Statistical Manual of the American Psychiatric 

Association, 4
th

 Edition, Text Revised (DSM-IV-TR).  The DOE psychiatrist further stated that this 

disorder has caused a significant defect in the individual’s judgment and reliability.  Exhibit 4 

(Psychiatrist’s Report of Evaluation, dated May 5, 2010) at 2-7, 11-12. 

 

B.  The Individual’s Alcohol Usage and Related Incidents 

 

In four PSIs conducted over the course of 15 years, the individual has provided an extensive history 

of his involvement with alcohol.  Although he began drinking as a young teenager, his period of 

heaviest drinking occurred when he was serving in the military at ages 19 and 20.  Within that 

period, he was arrested and charged with Driving with Ability Impaired (DWAI) in January 1990 

and, three months later, drank so heavily one night that he was unable to report to duty the next 

morning.  As a result of the second event, he was ordered to complete a 30-day inpatient 

rehabilitation program as a condition of remaining in the military.  He remained abstinent for two 

years following the program, but then resumed consuming alcohol and continues to do so, albeit in 

moderation, to the present.  He now drinks to intoxication at most once a year, on an annual fishing 

trip, and otherwise consumes no more than one beer a week.  Exhibit 4 at 7-8; Exhibits 9-12 (2010, 

2006, 1998, and 1995 PSIs, respectively).  After interviewing the individual and reviewing his 

personnel security file, the DOE psychiatrist concluded that the individual met the criteria for alcohol 

dependence, in sustained partial remission, as set forth in the DSM-IV-TR, without adequate 

evidence of rehabilitation or reformation.  He also stated that the individual’s illness, alcohol 

dependence, causes or may cause a significant defect in judgment or reliability. Exhibit 4 at 7-8, 11. 
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C. The Notification Letter 

 

Much of the information set forth in the preceding section is cited in the Notification Letter, as it 

creates a substantial doubt as to the individual’s eligibility to hold a clearance. This information 

pertains to paragraphs (h), (j), and (l) of the criteria for eligibility for access to classified matter or 

special nuclear material set forth at 10 C.F.R. § 710.8.  Under Criterion H, derogatory information 

that may raise a security concern is defined as “[a]n illness or mental condition which, in the opinion 

of a psychiatrist . . . causes or may cause a significant defect in judgment or reliability.”  10 C.F.R. 

§ 710.8(h).  Under Criterion J, information is derogatory if it indicates that an individual has “[b]een, 

or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 

clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  

Criterion L concerns derogatory information that indicates that an individual “[e]ngaged in any 

unusual conductor is subject to any circumstances which tend to show that the individual is not 

honest, reliable, or trustworthy . . .”  10 C.F.R. § 710.8(l). 

 

As support for the LSO’s Criterion H concern, the letter cites the DOE psychiatrist’s diagnosis that 

the individual suffers from Sexual Disorder, Not Otherwise Specified.  Exhibit 1.  Also supporting 

its concerns under Criterion H, and under Criterion J as well, the LSO cites the diagnosis of alcohol 

dependence and the alcohol-related events of 1990: the individual’s DWAI charge, his failure to 

report for duty, and the ensuing mandatory rehabilitation program.   Id.  Finally, the same three 

events that underlay the DOE psychiatrist’s diagnosis of Sexual Disorder—termination from 

employment for viewing pornographic websites at work, and two petitions for protection against 

domestic violence based on allegations of sexual misconduct—comprise the factual bases for the 

LSO’s concerns under Criterion L.  Id.  

 

D. The DOE’s Security Concerns 

 

This derogatory information adequately justifies the DOE’s invocation of Criteria H, J, and L, and 

raises significant security concerns. Certain mental and personality conditions can impair judgment, 

reliability, and trustworthiness.  The DOE psychiatrist’s opinion that the individual suffers from two 

such disorders and that the individual has engaged in behavior that is irresponsible, dysfunctional, 

violent or bizarre therefore raise questions about an individual’s continued eligibility for security 

clearance.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 

Information, The White House (December 19, 2005) (Adjudicative Guidelines), at Guideline I.   

Furthermore, excessive alcohol consumption often leads to the exercise of questionable judgment or 

the failure to control impulses, and can therefore raise questions about an individual’s reliability and 

trustworthiness.  Id. at Guideline G.  Sexual behavior of a criminal nature, such the alleged date rape 

and child abuse in this case, can raise security concerns, whether or not the individual was 

prosecuted for that behavior.  Similarly, a pattern of compulsive sexual behavior, such as viewing 

pornographic material at work, can raise such concerns, as it reflects lack of judgment or discretion.  

Such conduct can raise questions about an individual’s reliability, trustworthiness, and ability to 

protect classified information.  Id. at Guideline D. 
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III. REGULATORY STANDARDS  

 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 

unfavorable, that has a bearing on the question of whether restoring the individual’s security 

clearance would compromise national security concerns. Specifically, the regulations compel me to 

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 

surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 

any other relevant and material factors. 10 C.F.R. § 710.7(c).  

 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 

individual an opportunity of supporting his eligibility for access authorization.” 

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 

security concerns, the burden is on the individual to produce evidence sufficient to convince the 

DOE that granting or restoring access authorization “will not endanger the common defense and 

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 

Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 

therein. The regulations further instruct me to resolve any doubts concerning the individual’s 

eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 

 

IV. FINDINGS OF FACT AND ANALYSIS 

 

As a child, the individual was frequently subjected to physical and sexual abuse by his stepfather 

and, later, by a male babysitter and number of his mother’s boyfriends.  Ex. 12 (1995 PSI) at 21.  On 

one occasion when he was 10 years old, he sexually abused his younger brother.  Ex. 4 at 3.  A 

boyfriend of his mother gave him his first drink when he was 12 years old.  Ex. 12 at 49.  He drank 

roughly once a month until he was 16, then increased his frequency to two to three times a week.  Id. 

at 51-52.  By age 18 he was drinking every night, from six to 24 beers, Ex. 4 at 7, and experienced 

blackouts.  Ex. 12 at 54-55.  He started calling phone sex lines when he was 16, and engaged in that 

activity in his late teens and early 20s.  Ex. 4 at 3; Ex. 9 (2010 PSI) at 86.   

 

At age 19, the individual joined the military.  His early years in the military were the period in which 

he drank most heavily, on occasion a fifth of tequila or 18 to 20 beers.  Ex. 12 at 30, 56.  In 

January 1990, shortly before his 20
th

 birthday, he was arrested for DWAI.  Ex. 10 (2006 PSI) at 12, 

25.  In April of the same year, he drank a bottle of tequila, following several beers, one evening, 

became ill, fell asleep in his vomit, and was unable to report for duty the next morning.  Ex. 12 at 32. 

He lost privileges and was given the choice of attending a 30-day inpatient alcohol treatment 

program or leaving the military.  He chose treatment.  Ex. 12 at 18-19.  He was not aware of his 

diagnosis, which the DOE psychiatrist ascertained, through a conversation with the psychologist who 

referred him to the treatment program, was alcohol dependence.  Ex. 4 at 7.  
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After successfully completing the inpatient treatment program, the individual continued to abstain 

from alcohol for about two years.  During that period, he married.  He resumed drinking alcohol in 

1992 at his wife’s request, and continues to drink, in moderation and without significant 

consequences, to the present.
3
  Ex. 10 at 88; Transcript of Hearing (Tr.) at 197.  Early in the 

marriage, the individual continued to call phone sex lines.  Ex. 9 at 32; Tr. at 199.  By 1996, the 

marriage was failing, and the individual began viewing pornographic websites at his worksite.  Ex. 9 

at 71.  The individual believes he was addicted to pornography at that point in his life.  Id. at 75-76, 

87-88.  He was aware that his employer did not condone that activity and yet he continued to engage 

in it until he was terminated for doing so.  He then entered into therapy, and has had no further 

problems regarding his addiction to pornography since he completed the treatment in 1998.  Id. at 

78-79.   

 

The breakdown of the marriage led inexorably to an acrimonious separation and divorce.  In that 

context, in 1998, the individual’s wife petitioned for order of protection from domestic abuse, on 

grounds that the individual had sexually molested their younger child, an 18-month-old girl.  Ex. 11 

(1998 PSI) at 8.  The record contains insufficient evidence to ascertain whether the individual 

actually committed an untoward act upon his child or not.  The 18-month-old allegedly described 

what transpired to her maternal grandmother, who relayed the child’s statement to the child’s mother. 

Ex. 9 at 53, 63; Tr. at 153, 155, 203.  The individual testified that his wife may have had an ulterior 

motive to fabricate grounds to petition for protection:  leverage in a custody dispute.  Tr. at 53.  As a 

result of the allegation, child protective services observed and evaluated the family and concluded 

that both the individual and the wife were capable, responsible parents.  Ex. A (1999 Report of 

Psychological Custody Evaluation); Tr. at 205.  The individual complied with the counseling and 

treatment ordered by the child protective services; the wife resisted treatment and failed to comply. 

Ex. A at 16, 18, 20.  They shared custody of the children for a number of years until, in 2004, the 

individual was awarded full custody of both children.  Tr. at 154, 207.  The individual has continued 

in therapy, and currently sees a therapist on a weekly basis about the stresses of raising his children, 

dealing with his ex-wife, and balancing his life.  Ex. 9 at 103; Tr. at 164.  

 

In late 2008 or early 2009, a female co-worker accused the individual of sexual harassment.  Tr. at 

123-25.  Her allegation concerned an encounter that had taken place two months earlier but which 

she raised the day after an interaction in which the co-worker was displeased with the individual’s 

response to her inquiry.  Id. at 132.  As in 1998, there were no witnesses to what actually occurred 

between the individual and the co-worker.  The individual’s employer investigated the allegation, 

and determined that the charges could not be substantiated.  Id. at 125.  The individual again testified 

that the co-worker may have had an ulterior motive in making her accusation:  she did not like her 

office location and wanted to be relocated.  Id. at 137.  Concurrent with the accusation, the individual 

was experiencing stress at home, as his younger daughter was experiencing psychological difficulties 

and had been institutionalized.  Ex. 9 at 28-30. 

 

Finally, in 2009, a female acquaintance petitioned for order of protection from domestic abuse, 

alleging that the individual had raped her while she was visiting his home.  Again, there were no 

witnesses to the event, and I cannot determine what transpired.  The alleged victim was the mother of 

                                                 
3
    He reports that he drinks on average less than one beer per week, and admits drinking more heavily once a year 

on an annual fishing trip with friends.  Transcript of Hearing (Tr.) at 147. 
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the younger child’s best friend, and she and the individual had had consensual sexual relations in the 

past.  Id. at 15, 18.  The alleged date-rape incident occurred after a discussion between the adults 

concerning the younger daughter’s return home from an institutional setting.  Tr. at 148.  The 

individual told the DOE psychiatrist and his therapist that the acquaintance may have had an ulterior 

motive in making the accusation.  Ex. 4 at 5; Tr. at 167.  A temporary order of protection had been 

granted on the basis of the alleged victim’s allegations.  The acquaintance took no additional action 

with regard to the temporary order of protection, and the temporary order expired without being 

made permanent through court adjudication.  Tr. at 151. 

 

Three mental health professionals testified at the hearing:  the individual’s therapist, a clinical 

psychologist who evaluated the individual about one month before the hearing, and the DOE 

psychiatrist.  The therapist had seen the individual on a weekly basis for about 15 months at the time 

of the hearing, starting when the individual’s younger daughter was placed in therapeutic foster care 

Id. at 164.  The primary focus of their sessions is dealing with parenting a troubled child, but they 

also address the stresses of juggling work, home and relationships.  Id. at 169.  Based on his 

knowledge of the individual, he finds the 2009 date-rape allegation suspect, as such behavior is, in 

his opinion, uncharacteristic of the individual, who is not aggressive by nature.  Id. at 167.  In 

addition, he disagrees with the DOE psychiatrist’s diagnoses of sexual disorder and alcohol 

dependence.  Because he does not believe the individual committed the alleged date rape in 2009, he 

cannot diagnose a current sexual disorder, though he agrees that such a diagnosis was appropriate in 

1996, when the individual was viewing pornography at work; the disorder was effectively treated, 

however.  Id. at 179-80.  He also challenged the DOE psychiatrist’s diagnosis of alcohol dependence, 

contending, among other things, that the individual’s track record of 18 years of controlled drinking 

belies such a diagnosis.  Id. at 182.     

 

The clinical psychologist testified that, after evaluating the individual, she concluded that he 

currently suffers from neither Sexual Disorder, Not Otherwise Specified, nor alcohol dependence.  

Id. at 35-36.  Regarding the diagnosis of sexual disorder, she relied on the testing and observations 

conducted in 1998 and 1999, which determined that the allegation of molestation was not 

substantiated, both adults were found responsible parents, and joint custody was the appropriate 

resolution.  Id. at 36-38.  Addressing the 2009 allegation, she assessed the individual for sexual 

violence, using accepted clinical guidelines, and found that his risk of engaging in sexual violence is 

low, and that he does not have a sexual disorder at present, though he would have had one in 1996.  

Id. at 39-45.  She further contended that the individual does not meet the criteria for alcohol 

dependence, because he demonstrates neither a maladaptive pattern of drinking nor consequences or 

problems arising from his use of alcohol, both of which must be present to make such a diagnosis.  

Id. at 51-52.  She added that an alcohol dependent person need not necessarily abstain from alcohol 

to successfully address his alcohol problem, and the individual has demonstrated this point by his 

behavior over the past two decades.  Id. at 53-54.  The psychologist concluded that even if alcohol 

dependence was the correct diagnosis for the individual, she would find he is in full, sustained 

remission, because he has been consuming alcohol at an asymptomatic level for nearly 20 years.  Id. 

at 117-18. 

 

After hearing all the testimony at the hearing, the DOE psychiatrist expressed his opinion that the 

individual still suffers from both of the disorders he originally diagnosed.  The DOE psychiatrist 

conceded that his diagnosis of Sexual Disorder, Not Otherwise Specified, depends on his assumption 
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that a number of events actually happened. In addition to the 1996 pornography incident, the 

occurrence of which is not at issue, he identified three events as clinically significant:  the alleged 

child molestation, the alleged date rape, and the workplace allegation of sexual harassment.   If all 

three were factually unfounded, he stated, he might find the diagnosis correct as of 1996, but inactive 

now. Id. at 218-19.  Acknowledging that none of these sexually aberrant behaviors were proven to 

have occurred, he testified, however, that he remains “clinically” suspicious that these events, more 

likely than not, did occur, because they are both numerous and independent of each other.  Id. at 222-

23.   

 

With regard to the individual’s history of involvement with alcohol, the DOE psychiatrist testified 

that the individual met a number of criteria for both alcohol dependence and alcohol abuse.  Id. at 

213-14.  He opted for a diagnosis of alcohol dependence because the psychologist who had referred 

the individual for treatment in 1990 had informed him that the diagnosis in 1990 was alcohol 

dependence, and because his evaluation had uncovered facts consistent with that diagnosis.  Id. at 

213-14.  He acknowledged that his long history of drinking in moderation is “a good predictor that 

he is maybe one of that small . . . minority of people who have alcohol dependence and can go on to 

drink in moderation.”  Id. at 227.  He remained concerned, however, because the individual had 

admitted to drinking to intoxication on a fishing trip ten days before the evaluation.  Id. at 217, 227.  

  

The DOE psychiatrist’s most significant concern was the co-morbidity of the two diagnoses, that is, 

the fact that they were both present at the same time in the same individual.  Id. at 224.  He testified 

that the risk of intoxication is greater in the individual because of the sexual disorder:  while 

disinhibited due to intoxication, the individual is at “higher risk to do behaviors that [he] might not 

do when [he is] sober.”  Id. at 217.     

 

A.  Criterion H:  Sexual Disorder 

 

The DOE psychiatrist conceded at the hearing that his diagnosis of a sexual disorder rests on his 

belief that the allegations of sexual misconduct leveled against the individual have some foundation 

in fact.  The individual has shown that the 1998 molestation allegation and the 2008 workplace 

sexual harassment complaint were never substantiated, and the 2009 date-rape allegation has not 

been prosecuted, even though nearly a year has passed since the allegation was made.  From the 

perspectives of criminal law and workplace protection, there appears to be insufficient evidence to 

charge the individual with misconduct.  On the other hand, I am called upon in this proceeding to 

employ “comprehensive, common-sense judgment” in reaching my decision.  10 C.F.R. § 710.7(a).   

The three allegations of sexual misconduct are entirely independent of each other:  they occurred 

years apart, the alleged victims are unrelated, and the alleged acts are not similar, except in that they 

are all forms of sexual misconduct.   While he was not prosecuted or penalized as the result of any of 

these allegations, I find it hard to believe that three unrelated accusations are entirely without any 

basis in fact.  I therefore accept the DOE psychiatrist’s diagnosis.   

 

I also consider the individual’s 1996 involvement with pornographic websites at work. In contrast to 

the above allegations of misconduct, this activity was substantiated and his employment was 

terminated as a consequence of it.  This incident clearly demonstrates that, at least at that time, he 

was unable to control his impulses.  All four behaviors upon which the DOE psychiatrist relied in 

forming his diagnosis occurred when the individual was under stress concerning his marriage and his 
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children:  in 1996, his marriage was failing; in 1998, he and his wife had separated and were engaged 

in a custody dispute; in 2008, his daughter had been institutionalized; and in 2009, his daughter was 

returning to him after a period of therapeutic foster care.  I acknowledge that two years of treatment 

appears to have resolved his specific impulses regarding pornography, but I am left wondering 

whether future stresses will bring on similar behavior, following a pattern that has already 

established itself.  Because the individual has not resolved the doubts I have regarding his sexual 

misconduct, I cannot find that he has mitigated the LSO’s security concerns in this area. 

 

B.  Criteria H and J:  Alcohol Dependence 

 

In the present case, the individual has demonstrated that he has controlled his alcohol consumption 

relatively successfully for nearly 20 years.  The fact remains, however, that he does get intoxicated 

on occasion.  The DOE psychiatrist testified that, in his opinion, it was clinically significant that the 

individual met some of the DSM-IV-TR criteria for alcohol dependence as well as some of the 

criteria for alcohol abuse, and opted for a diagnosis of alcohol dependence on the basis of his history. 

Tr. at 213-14.  Taking a common sense approach and considering all the evidence before me, I 

conclude that the individual suffers from alcohol dependence while, for the most part, exhibiting 

judicious control of his drinking.  Again applying common sense, I concur with the DOE psychiatrist 

that the co-existence of the two diagnoses, Sexual Disorder, Not Otherwise Specified, and alcohol 

dependence, makes the individual’s occasional lapses of judgment regarding his alcohol 

consumption a great deal riskier than if he did not suffer from a sexual disorder.  The severity of the 

potential risk the individual faces, though challenged with thoughtful testimony, does not resolve the 

doubts I have regarding his consumption of alcohol.  As a result, I cannot find that he has mitigated 

the LSO’s security concerns regarding his alcohol use.   

 

C.  Criterion L:  Unusual Conduct 

 

The three incidents listed as factual concerns under Criterion L in the Notification Letter are the 1998 

and 2009 petitions for protection from domestic abuse and the 1996 pornography incident.  For the 

reasons stated above, I cannot dismiss the possibility that the alleged misconduct that supported the 

petitions actually transpired.  Each of the three events demonstrates the individual’s poor judgment 

when faced with stressful circumstances, as discussed above.  This pattern of exercising poor 

judgment raises questions of the individual’s reliability and trustworthiness, particularly if he were 

faced with stressful situations in the future.  After considering the individual’s testimony, the 

testimony of the other witnesses, and the documents in the record, I cannot find that the individual 

has mitigated the LSO’s concerns under Criterion L.   
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V. CONCLUSION 

 

For the reasons set forth above, I conclude that the individual has not sufficiently resolved the DOE’s 

security concerns under Criteria H, J, and L, and therefore has not demonstrated that restoring his 

access authorization would not endanger the common defense and would be clearly consistent with 

the national interest. Accordingly, I find that the individual’s security clearance should not be 

restored. The individual may seek review of this Decision by an Appeal Panel under the procedures 

set forth at 10 C.F.R. § 710.28. 

 

 

 

William M. Schwartz 

Hearing Officer 

Office of Hearings and Appeals 

 

Date:  December 3, 2010 

 



 

 

 

 

*  The original of this document contains information which is subject to withholding 

from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 

replaced with XXXXXX’s. 

 

                                                              December 29, 2010  

  

 DEPARTMENT OF ENERGY 

 OFFICE OF HEARINGS AND APPEALS 

           

 Hearing Officer's Decision 

 

Case Name:   Personnel Security Hearing 

 

Filing Date:   September 7, 2010 

 

Case Number:   TSO-0946 

 

This Decision considers the eligibility of XXXXX (the individual) to hold an access 

authorization
1
 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 

Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 

Material.”  As I explain below, the Department of Energy (DOE) should not grant the 

individual an access authorization. 

 

I. Background 

 

The individual is an applicant for a DOE access authorization.  See Ex. 3 at 3.  During a 

background investigation, the individual revealed that when he was in the military, he 

had received reprimands for drug abuse and substandard performance.  He also indicated 

that his episodes of intense anger had caused him to disrupt his workplaces and be 

arrested for domestic violence.  This information prompted the Local Security Office 

(LSO) to conduct a personnel security interview (PSI) to address these issues.  

Subsequently, the LSO referred the individual to a DOE-consultant psychiatrist for a 

psychiatric evaluation.  Id. 

 

In May 2010, the DOE-consultant psychiatrist issued a psychiatric report in which he 

diagnosed the individual with Major Depression, recurrent, in remission; and Borderline 

Personality Traits.  Ex. 7 at 9; see also AMERICAN PSYCHIATRIC ASSOCIATION, 

DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 369-76, 706-10 (4th ed., 

text. rev., 2000) [DSM-IV-TR]. 

                                                 
1
 An access authorization is an administrative determination that an individual is eligible for access to 

classified matter or special nuclear material.  10 C.F.R. § 710.5.   

 



 2

 

In July 2010, the LSO issued the individual a Notification Letter advising him that it 

possessed reliable information that created a substantial doubt about his eligibility to hold 

an access authorization.  Ex. 1.  In an attachment, the LSO explained that the derogatory 

information falls within the purview of the potentially disqualifying criterion set forth in 

the security regulations at 10 C.F.R. § 710.8, subsection (h) (Criterion H).
2
 

 

After the individual received the Notification Letter, he invoked his right to an 

administrative review hearing under the Part 710 regulations.  On September 8, 2010, the 

Director of the Office of Hearings and Appeals appointed me Hearing Officer, and I 

conducted the hearing.  The individual represented himself.  He testified and called 

several co-workers, a friend from church, and the realtor who helped him purchase his 

last home.  The DOE called the DOE-consultant psychiatrist.  Each side offered several 

exhibits. 

 

II. The Notification Letter and the Security Concerns 
 

The LSO cited the following allegations to support its Criterion H security concern: 

 

• In 1981, the individual suffered from depression.  In 1984, the individual’s 

impulsive substance abuse resulted in his discharge from the military.  In 2002, he 

again suffered from depression and discontinued his anti-depressant medication, 

against the wishes of his treatment provider.  Since then, he has had inappropriate, 

intense anger episodes that have caused disruption in the workplace and have 

resulted in complaints from supervisors, co-workers, and customers; and 

 

• In May 2010, a DOE-consultant psychiatrist diagnosed the individual with Major 

Depression, recurrent, in remission, and Borderline Personality Traits.  The 

combination of these conditions results in a mental condition that causes a 

significant defect in judgment or reliability. 

 

Ex 1. 

 

I find that the above information constitutes derogatory information that raises questions 

about the individual’s mental health under Criterion H.  Mental illnesses can cause a 

significant defect in a person’s psychological, social, and occupational functioning 

which, in turn, can raise security concerns about possible defects in a person’s judgment, 

reliability, or stability.  See Guideline I, STEPHEN J. HADLEY, THE WHITE HOUSE, 

ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY FOR ACCESS TO CLASSIFIED 

INFORMATION (2005) 13, available at http://www.fas.org/sgp/isoo/guidelines.pdf 

[ADJUDICATIVE GUIDELINES].   

 

III. Findings of Fact 

                                                 
2
  Criterion H relates to information that a person has “[a]n illness or mental condition which, the opinion 

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 

reliability.”  Id. at § 710.8(h).  
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In 1981, when the individual was in the military, he suffered from a major depressive 

episode.  Tr. at 33-34, 52-53.  His symptoms included suicidal ideation, stress, and poor 

moods, stemming from the death of a close friend, a falling out with another friend, 

receiving poor assignments in the military, and disappointment over his inability to attend 

college.  Ex. 7 at 3.  He chose not to seek treatment.  Tr. at 36.  The individual’s military 

record also includes reprimands that resulted in the loss of rank and pay.  Id. at 37-38.  

The reprimands stemmed from misconduct that included failure to report for duty and a 

1984 arrest for possession of marijuana.  Ex. 10; Tr. at 39.  (The individual has used 

marijuana a thousand times and has used cocaine 10-12 times, but he last used illegal 

drugs in 1990.  Tr. at 41.)  Around this same time, the individual’s girlfriend became 

pregnant.  Ex. 10. 

 

In May 1992, the individual married his wife.  Tr. at 46.  He “fell in love” with her 

because he “wanted to help her” with her personal issues.  Id. at 43.  Even before he and 

his wife actually married, they saw a relationship counselor.  Id. at 42.  In 2000, 2001, 

and 2002, the police responded to domestic disturbances between the individual and his 

wife.  She threw things, and he slammed doors and ripped phones from the walls.  Id. at 

82-83; Ex. 7 at 5-6.  In 2002, the individual struck his wife, pushed her to the pavement, 

and was arrested for domestic violence.  Tr. at 47-48; Ex 7 at 5-6. 

 

Following the individual’s 2002 arrest, the individual and his wife separated, and a court 

required him to receive six months of counseling for anger management.  Ex. 10; Tr. at 

50-51.  Around this same time, the individual selected a marriage counselor, whom he 

saw from 2002 through 2004, either with his wife or by himself.  Tr. at 51-52.  By March 

2002, the marriage counselor referred the individual to a psychiatrist.  Id. at 53.  The 

psychiatrist prescribed an anti-depressant because the individual was in a “haze for a 

year.”  Ex. 7 at 7.  He lost his appetite, lost weight, had low energy, had decreased 

memory and concentration, and had “suicidal thoughts.”  Id.  After the individual finished 

his counseling for anger management, he stopped taking his medication, which went 

against the advice of his counselor.  Tr. at 57-58; Ex. 7 at 7.  (He has not taken  

anti-depressant medication since.  Tr. at 60.)   

 

In June 2003, the individual and his wife divorced.  Id. at 46.  The individual “still 

struggle[s] with the loss of [his] family.”  Id. at 87.  (The individual and his ex-wife have 

three children.  Id. at 90.)  He is still “angry” with his ex-wife.  Id. at 88.  He said that she 

“lives a life in contradiction to everything we taught our children.”  Id.  He feels that her 

lifestyle adversely affects the two children that live with her, which upsets him.  Id. at 90. 

 

The individual’s divorce contributed to problems at the job that he held from April 2002 

through August 2003.  Id. at 25, 96.  His divorce affected his “mentality” and “mood.”  

Id. at 98, 132.  He said that his “mood swings were absolutely real.”  Id. at 105.  On two 

occasions, he yelled at one particular co-worker.  Id. at 70, 81, 100, 102, 106, 128, 130.  

He spoke to his supervisor to complain about that co-worker discussing the individual’s 

personal business or about a product issue.  Id. at 99; Ex. 10.  In a moment of frustration, 
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he told his supervisor that he quit and went for a walk.  Tr. at 71-72, 127.  When he came 

back, his supervisor accepted his resignation.  Id. at 71-72. 

 

Between September 2004 and December 2004, the individual also exhibited poor 

interpersonal skills on another job.  Ex. 8.  He yelled at two customers, handled stress 

poorly, and inappropriately expressed intense viewpoints in the workplace.  Id.   

 

The individual also exhibited similar interpersonal issues on his current job, which he has 

held from December 2008 to the present.  Id.  He sometimes gets “a little bit” emotional 

– he gets “irritated,” when he will “use his hands.”  Tr. at 185, 253.  He was last 

emotional about a month before the hearing.  Id. at 212-13.  His moods can change 

quickly; “he gets excited.”  Id. at 211, 253.  These symptoms have contributed to 

conflicts with three co-workers.  See id. at 183, 188, 210, 220, 257.  Two of the  

co-workers have been “aggressive” towards him in team meetings, and the individual 

responded by raising his voice.  Id. at 108-110, 232, 234-35, 237, 256.  In each case, both 

parties were “intense.”  Id. at 236.  In October 2010, the individual contacted the third  

co-worker to schedule a time to speak with him about comments made during the 

background investigation.  Id. at 169.  The third co-worker felt uncomfortable, which 

prompted management to take the individual’s badge for the day and send him home.   

Id. at 188, 195, 241-42.  According to his current supervisor, the individual maintains 

professional relationships with the rest of his co-workers.  Id. at 162, 173, 203-04, 236. 

 

According to a Case Evaluation Sheet, at the PSI, the individual became angry and 

frustrated.  Ex. 3 at 3.  At the hearing, the individual confirmed that he was indeed angry 

and frustrated at the PSI.  Tr. at 85. 

 

The individual currently receives no counseling and takes no anti-depressants.  Id. at 83.  

Since his divorce, he has not had another relationship, but he states that he would 

consider re-marrying his ex-wife.  Id. at 115, 119, 297.  He claims that he still loves her, 

even though “it was the most painful relationship” that he has ever been in.  Id. at 46, 

120. 

 

IV. Regulatory Standard 

 

A DOE administrative review proceeding under Part 710 is not a criminal matter, where 

the government has the burden of proving the defendant guilty beyond a reasonable 

doubt.  Rather, the standard places the burden on the individual because it is designed to 

protect national security interests.  This is not an easy burden for the individual to sustain.  

The regulatory standard implies that there is a presumption against granting or restoring 

an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 

consistent with the national interest” standard for granting security clearances indicates 

“that security determinations should err, if they must, on the side of denials”); Dorfmont 

v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 

of a security clearance).   

 

A. The Individual’s Burden 
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The individual must come forward at the hearing with evidence to convince the DOE that 

granting him or her an access authorization “will not endanger the common defense and 

security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  

The individual is afforded a full opportunity to present evidence supporting his or her 

eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 

introduction of a very broad range of evidence at personnel security hearings.  Even 

appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 

is afforded the utmost latitude in the presentation of evidence to mitigate the security 

concerns at issue. 

 

B. The Basis for the Hearing Officer’s Decision 
 

In personnel security cases arising under Part 710, the Hearing Officer must issue a 

Decision that reflects his or her comprehensive, common-sense judgment, made after 

consideration of all relevant evidence, favorable and unfavorable, as to whether the 

granting or continuation of an individual’s access authorization will not endanger the 

common defense and security and is clearly consistent with the national interest.  Id. at  

§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 

individual’s access authorization eligibility in favor of the national security.  Id. 

 

To reach a common-sense judgment, in addition to the factors listed in 10 C.F.R.  

§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 

Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 

allegations supporting each type of security concern. 

 

V. Analysis 

 

The DOE invoked a Criterion H security concern because in May 2010, the  

DOE-consultant psychiatrist diagnosed the individual with two mental health disorders: 

Major Depression, recurrent, in remission, and Borderline Personality Traits.  Ex. 1. 

  

A. Whether the Individual Suffers from a Mental Health Disorder 

 

The individual disagrees with the diagnoses given to him by the DOE-consultant 

psychiatrist.  Tr. at 29.  He denies that he has ever suffered from a mental health disorder 

but offered no expert testimony to support his view on this matter.  Id. at 28-29. 

 

 1. Major Depression, Recurrent, in Remission 

 

The DOE-consultant psychiatrist diagnosed the individual with Major Depression, 

recurrent, in remission.  He supported the diagnosis by explaining that the individual had 

two major depressive episodes – in 1981 and in 2002.  Id. at 261.  In 1981, his symptoms 

included suicidal ideation; stress; and poor moods stemming from the death of a close 

friend, a falling out with another friend, receiving poor assignments in the military, and 

disappointment over his inability to attend college.  Ex. 7 at 3.  In 2002, his symptoms 
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included suicidal ideation, loss of appetite, low energy, decreased concentration and 

memory, and a “haze” that lasted a year.  Id. at 7. 

 

As noted above, the individual only offered his own lay opinion to explain his actions.  

See Tr. at 83.  He argued that in 1981, he did not suffer from depression – he suffered 

from grief stemming from the loss of two close friends.  Id. at 301; Ex. D.  Also, he 

denied that he had ever thought of suicide.  Tr. at 33-35.  When asked follow-up 

questions, he acknowledged that he had thought of suicide in 2002, but blamed those 

thoughts on his medication.  Id. at 35.   

 

I find that the evidence supports the DOE-consultant psychiatrist’s diagnosis.  Contrary 

to the individual’s lay opinion, the DOE-consultant psychiatrist convincingly testified 

that the individual did not have a “simple grief reaction” such as that associated with the 

death of a loved one.  Id. at 301-02, 304-05.  In 1981, the individual had recently lost two 

close friends, but his symptoms were also due to other stressors, including moving away 

to join the military.  Moreover, the DOE-consultant psychiatrist testified that he did not 

detect a grief reaction in the depressive episode that the individual had in 2002.  Id.  

According to the DOE-consultant psychiatrist, the individual had previously exhibited 

additional symptoms of a major depressive episode: depressed mood, significant weight 

loss, loss of energy, and decreased concentration and memory.  Ex. 7 at 6-7. 

 

Finally, the record indicates that the individual admitted during his depressive episodes 

that he thought of killing himself.  Id. at 3, 7.  I found his testimony to the contrary not 

credible.  At the hearing, he denied having thoughts of suicide “in a general sense.”   

Tr. at 34.  Then he stated that he could not be held accountable for a psychiatrist’s  

note-taking.  Id. at 34-35.  Next, he questioned the definition of suicidal ideation.  Id. at 

35.  When pressed further, he finally denied that he had ever said that he had thought 

about suicide.  Id. 

 

2. Borderline Personality Traits 

 

The DOE-consultant psychiatrist testified that he diagnosed the individual with the 

following Borderline Personality Traits:
3
 (i) a pattern of unstable and intense 

interpersonal relationships characterized by alternating between extremes of idealization 

and devaluation; (ii) impulsivity in at least two potentially self-damaging areas, such as 

sex or substance abuse; (iii) marked reactivity of mood, such as irritability; and (iv) 

inappropriate, intense anger or difficulty controlling anger.  Ex. 7 at 11.   

 

The DOE-consultant psychiatrist testified that the individual met these criteria for many 

years, since his early adulthood.  Tr. at 272-73.  For example, the individual exhibited 

impulsive behavior in fathering a child and engaging in impulsive drug abuse; his 

marriage was “unusually turbulent” and marked by alternating extremes of idealization 

and devaluation; the individual exhibited reactivity of mood and irritation with his  

co-workers; and the individual exhibited intense anger or difficulty controlling his anger 

                                                 
3
  For a diagnosis of Borderline Personality Disorder, an individual must exhibit five or more traits.  Ex. 7 

at 11. 
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with his co-workers and in his relationship with his ex-wife, when he was arrested for 

domestic violence.  Id. at 274, 284-86, 293; Ex. 7 at 10. 

In response, the individual argued that he no longer exhibits impulsive behavior; he has 

not abused drugs in 20 years, and since his divorce, he has not had any relationships with 

women.  See Tr. at 293, 297.  Next, he argued that he does not alternately idealize and 

devalue his ex-wife – he would not re-marry her immediately; he would first ask her to 

change her behavior.  See id. at 295.  The individual also argued that he no longer 

exhibits reactivity of mood and anger – his present supervisor and former supervisor 

testified that for the last two years, the individual has conducted himself appropriately at 

work.  See, e.g., id. at 231.  Lastly, he argued, one particular co-worker gave false, 

adverse statements that “skewed” the remainder of the investigation.  Id. at 105. 

 

I find that the DOE-consultant psychiatrist correctly diagnosed the individual with 

Borderline Personality Traits.  The DOE-consultant psychiatrist testified that the 

individual showed impulsive behavior long ago, but that impulsive behavior need not 

“always” manifest itself to contribute to the basis for a diagnosis.  See id. at 294.  Next, 

ample evidence in the record shows that the individual regards his wife in alternating 

extremes of idealization and devaluation, even if he would require her to change her 

behavior as a pre-condition to re-marrying her.  He stated that he still loves her, despite 

his painful marriage and his sharp criticism of her lifestyle.  Regarding the individual’s 

mood and anger, the individual has a clear pattern of intense, angry exchanges with  

co-workers.  His current supervisor acknowledged examples of this behavior since April 

2010, even though she testified that the individual otherwise behaves appropriately.  (The 

DOE-consultant psychiatrist testified that the fact that some employees think highly of 

him does not change the diagnosis.  Id. at 276.)  At least two other employers also noted 

the problem behavior during the years 2002-2004.  Ex. 10. 

 

Lastly, I find no reason to doubt the accuracy of the investigation.  The individual’s 

current and former co-workers provided consistent descriptions of the individual’s 

problematic behavior.  See Ex. 8.  And the individual’s current supervisor testified that 

the investigator accurately recorded what she had said.  Tr. at 253. 

 

B. Whether the Individual Has Presented Adequate Evidence of 

Rehabilitation or Reformation From His Mental Health Disorders 

 

Guideline I states that an individual may mitigate a security concern related to 

psychological conditions by showing the following conditions: 

 

(a) the identified condition is readily controllable with treatment, and the 

individual has demonstrated ongoing and consistent compliance with the 

treatment plan;  

 

(b) the individual has voluntarily entered a counseling or treatment program for a 

condition that is amenable to treatment, and the individual is currently 

receiving counseling or treatment with a favorable prognosis by a duly 

qualified mental health professional; 
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(c) recent opinion by a duly qualified mental health professional employed by, or 

acceptable to and approved by the U.S. Government that an individual’s 

previous condition is under control or in remission, and has a low probability 

of recurrence or exacerbation;  

 

(d) the past emotional instability was a temporary condition . . ., the situation has 

been resolved, and the individual no longer shows indications of emotional 

instability; [or] 

 

(e) there is no indication of a current problem. 

 

ADJUDICATIVE GUIDELINES at 13. 

 

The DOE-consultant psychiatrist testified that the individual’s Major Depressive 

Disorder, recurrent, in remission, and Borderline Personality traits have a “synergistic” 

effect; “each makes the other worse.”  Tr. at 275.  Together, they create a significant 

defect in judgment or reliability.  Id. at 273, 275.  According to the DOE-consultant 

psychiatrist, to show adequate evidence of rehabilitation or reformation, the individual 

must receive “long-term psychotherapy” to treat his Borderline Personality Traits.  Id. at 

280.  If the individual does not receive treatment, the DOE-consultant psychiatrist opined 

that he must be symptom-free for several years before he can be considered reformed or 

rehabilitated.  Id. at 283. 

 

The individual has received marital therapy, but he has not received any psychotherapy, 

let alone “long-term psychotherapy,” to treat his Borderline Personality Traits.  Hence, he 

has not met one of the two suggested ways of demonstrating rehabilitation or 

reformation.  In addition, as recently as October 2010, the individual manifested 

Borderline Personality Traits when he had intense, angry exchanges with one or more  

co-workers.  Id. at 284-85.  This recent behavior shows that the individual has not met the 

alternative way of demonstrating rehabilitation or reformation.  Based on the foregoing, I 

find that the individual has not shown adequate evidence of rehabilitation or reformation. 
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VI. Conclusion 
 

Because the individual has not resolved the LSO’s Criterion H security concern, I find 

that the individual has not demonstrated that granting him an access authorization would 

not endanger the common defense and would be clearly consistent with the national 

interest.  Therefore, I find that the DOE should not grant the individual an access 

authorization. 

 

The individual may ask an Appeal Panel to review this Decision.  10 C.F.R. § 710.28.   

 

 

 

 

 

 

David M. Petrush 

Hearing Officer 

Office of Hearings and Appeals 

 

Date: December 29, 2010 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
 

DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   September 7, 2010 
 
Case Number:   TSO-0947 
 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the individual”) for 
access authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. 
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”1  For the reasons set forth below, I conclude that the DOE 
should not restore the individual’s security clearance.2  
 
I.  BACKGROUND 
 

                                                 
1An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a DOE contractor as a XXXXXXXXX.  On October 29, 2009, while the 
individual was off duty, a state highway patrol officer stopped the individual’s car and cited him for 
the tint of the car’s windows and failure to display a front license plate.  During this stop, the 
individual informed the officer that he was carrying a concealed weapon in his glove box.  This was 
not a duty weapon, but a personally-owned pistol.  The individual was not cited for a violation 
related to the weapon, though his employer issued a letter of warning to the individual because he 
provided his work identification card to the highway patrol officer.  Exhibit 3 at 4.  After the DOE 
learned of the incident from the individual’s employer, a local security office (LSO) summoned the 
individual for an interview with a personnel security specialist on March 10, 2010.  Exhibit 16.  The 
March 10 Personnel Security Interview (PSI) “resolved the concerns and no further actions were 
recommended.”  Exhibit 3 at 4. 
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Unknown to the LSO during the March 2010 PSI, however, was that the individual had been 
involved in a similar incident on May 23, 2009.  Id. at 3, 5.  In that instance, a local law enforcement 
officer stopped the individual for speeding, and the individual notified the officer that he had a 
concealed weapon in the car.  Id. at 5.  This was the same pistol that the individual was carrying in 
the October 2009 incident.  The officer ultimately took possession of the individual’s weapon, gave 
the individual a verbal warning for speeding, and let the individual go without charging him with a 
violation related to the weapon.  Exhibit 5 at 2.  Upon learning of this earlier incident, the LSO 
conducted a second PSI on June 4, 2010.  Exhibit 3 at 4. 
 
After the second PSI, the LSO determined that derogatory information existed that cast into doubt 
the individual’s eligibility for access authorization. The LSO informed the individual of this 
determination in a letter that set forth the DOE’s security concerns and the reasons for those 
concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also 
informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve 
the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 16 exhibits into the record of this 
proceeding, and presented the testimony of three witnesses.  The individual introduced four exhibits, 
and presented the testimony of two witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY CONCERNS 
 
 A. The Notification Letter 
 
The Notification Letter identifies two areas of security concern related to the individual’s conduct.  
First, though the individual was not charged with any crimes related to his possession of a concealed 
weapon, the Notification Letter alleges that the individual engaged in “criminal conduct” because  
he “did not have the authority” to carry a concealed weapon at the time of either of the two traffic 
stops discussed above.  Exhibit 1 at 4-5.  The second area of concern cited in the Notification Letter 
pertains to statements the individual made in the March and June 2010 PSIs.  In this regard, the 
Notification Letter notes apparent discrepancies in those statements, as well as the individual’s 
belief, expressed in both PSIs, that he was authorized under federal law to carry a concealed weapon 
at the time of both traffic stops. 
 
These allegations are cited in the Notification Letter as creating a substantial doubt as to the 
individual’s eligibility to hold a clearance, specifically under paragraph (l) of 10 C.F.R. § 710.8.  
Criterion (l) defines as derogatory information indicating that the individual has “[e]ngaged in any 
unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be 
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary 
to the best interests of the national security.” 10 C.F.R. § 710.8(l). 
 
  1. Alleged Criminal Conduct 
 
The individual contends that he did not believe his actions were unlawful, and cites a specific federal 
statute as support for his contention.  It is not the purpose of this decision to ultimately determine 
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whether the individual is authorized under federal law to carry a concealed firearm.  Nonetheless, the 
federal statute at issue, and the varying opinions of those in the individual’s workplace regarding its 
application, are discussed below to the extent necessary to provide the context in which the 
individual’s actions took place. 
 
Specifically, the individual cites provisions of the XXXXXXXX.  This statute is most often referred 
to in the record of this proceeding as “XXXXXXXXX,” and I will use that name hereinafter in this 
decision.  XXXXXXXXX permits a XXXXXXXXX who is carrying XXXXXXXX to 
XXXXXXXX.  XXXXXXXXX. 
 
   a.  May 23, 2009, Traffic Stop 
 
According to the report of the officer who stopped the individual for speeding on May 23, 2009, the 
individual told the officer where he worked, that he was off duty, and that he had a loaded weapon in 
the car.  Exhibit 5 at 2.  The report states that the officer asked the individual for work identification, 
but that the individual only had a badge.  Id.  The report further states that the individual told the 
officer that he was “entitled to carry a gun off duty.”  Id.  The officer then called the individual’s 
employer, and a XXXXXXXXX who was on duty verified the individual’s employment.  Id.  
According to the report, the XXXXXXXXX also told the officer that, while XXXXXXXXX “met 
the legal criteria to carry [a weapon] off duty,” the policy of the employer was that XXXXXXXXX 
“were not allowed to carry off duty.”  Id.   
 
The report states that since this appeared to be an “in-house issue,” the officer released the 
individual with a warning for the speeding violation, but kept the individual’s weapon and later 
turned it over to a XXXXXXXXX who came from the individual’s place of work to the police 
station to pick it up.  Id.  The XXXXXXXXX who picked up the gun testified at the hearing that, 
after he arrived back at his place of work, he called the individual and told him that XXXXXXXXX 
“don't fall under XXXXXXXXX to carry a loaded firearm off duty, . . . .”  Hearing Transcript (Tr.) 
at 65.  The individual testified that, while he did not recall the XXXXXXXXX making this 
statement, he already knew at that time the XXXXXXXXX’s opinion as to the applicability of 
XXXXXXXXX to XXXXXXXXX.  Id. at 243. 
 
The following morning, the XXXXXXXXX who verified the individual’s employment the previous 
day visited the individual’s residence to return his gun to him.  Id. at 99-100.  The XXXXXXXXX 
testified that he also verbally reprimanded the individual, and told him that XXXXXXXXX were not 
authorized to carry weapons off duty.  Id.  When asked at the hearing whether, at time of the 
reprimand, the XXXXXXXXX was familiar with the specific provisions of XXXXXXXXX, he 
responded that “XXXXXXXXX doesn't apply to us. There is no reason for me to research it. . . .  If 
XXXXXXXXX applied to us, our division would have told us that.”  Id. at 122.  As to the 
conversation between the XXXXXXXXX and the individual, the individual testified that he did not 
remember if the XXXXXXXXX specifically discussed whether he was authorized to carry a gun off 
duty, but “said something along the lines that what I did was stupid, . . . .”  Id. at 238. 
 
On August 17, 2009, the principal deputy director of the individual’s organization issued a 
memorandum entitled “Update on Authorities,” which addressed a number of jurisdictional issues 
and included the following statement: 
 



 - 4 - 
 
 

Because of the limitations . . . on a XXXXXXXX's authority and jurisdiction under 
federal law, we understand that it is highly questionable whether XXXXXXXXX 
would be considered XXXXXXXXX under [XXXXXXXXX]. Accordingly, the 
recommended and prudent course of action would be to obey [applicable] state law 
with respect to carrying concealed weapons as it pertains to all its citizens.  

 
Exhibit 6 at 2. 
 
   b.  October 29, 2009 Traffic Stop 
 
The record contains the report of an internal investigation by the individual’s employer of the 
October 29, 2009, stop of the individual by a state highway patrol officer.  Exhibit 12.  The 
investigator interviewed the highway patrol officer as part of his investigation.  Id. at 5.  The 
summary of this interview states that, after being stopped, the individual informed the patrol officer 
that he was off duty and that there was a weapon in his glove box.  Id.  When the officer asked the 
individual for identification, he stated that it was in the glove box with his weapon.  Id.  The 
identification card in the glove box was one issued by the DOE.  Id.  The officer asked the individual 
if he had a permit to carry a concealed weapon, and the individual responded that he did not need a 
permit because a “Presidential Directive” authorized him to carry a firearm off duty.  Id.  The 
highway patrol officer consulted with his supervisor, and decided to let the individual go, with his 
gun, after unloading the magazine from the weapon.  Id. 
 
  2.  Certain Statements of the Individual During His PSIs 
 
As noted above, the Notification Letter also cites statements the individual made in his March 10, 
2010, and June 4, 2010, PSIs as reflecting that he  “is not honest, reliable, or trustworthy.”  Exhibit 1 
at 6.    
 
First, the Notification Letter states that, despite having been advised to the contrary, the individual 
continues to assert that he is lawfully entitled, under XXXXXXXXX, to carry a concealed weapon.  
Id. at 6.  Also cited in the Notification Letter are statements by the individual that his employer has 
no policy regarding whether XXXXXXXXX are covered by XXXXXXXXX.  Id.  The Notification 
Letter further alleges that, in the June 2010 PSI, the individual admitted that he was carrying a 
concealed weapon in violation of state law, thus contradicting his other statements that he was 
lawfully entitled to do so.  Id. at 5.  The Notification Letter also cites statements by the individual in 
the PSIs that he had never been informed that XXXXXXXXX did not qualify under 
XXXXXXXXX, nor that his DOE-issued work identification could not be used as identification 
outside of the workplace.  Finally, the Notification Letter alleges that the individual falsely claimed 
he did not tell the police officer during his May 23, 2009, stop that he was entitled to carry a 
concealed weapon while off duty.  Exhibit 1 at 7.   
 
 B. The DOE’s Security Concerns 
 
The information described above adequately justifies the DOE’s invocation of criterion (l). 
Specifically, conduct involving questionable judgment, lack of candor, or unwillingness to comply 
with rules and regulations can raise questions about an individual's reliability, trustworthiness and 
ability to protect classified information. Revised Adjudicative Guidelines for Determining Eligibility 
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for Access to Classified Information, The White House (December 19, 2005) (Adjudicative 
Guidelines), Guideline E.  Moreover, criminal activity creates doubt about a person's judgment, 
reliability and trustworthiness. By its very nature, it calls into question a person's ability or 
willingness to comply with laws, rules and regulations.  Id. at Guideline J.  The Adjudicative 
Guidelines state that even the allegation of criminal conduct can raise such a concern, regardless of 
whether an individual has been formally charged, formally prosecuted or convicted.  Id. 
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. ANALYSIS 
 
 A.  Alleged Criminal Conduct 
 
In the present case, the security concerns related to criminal conduct that do not stem from any 
definitive finding that the individual committed a crime by carrying a concealed, loaded firearm in 
his car while off duty.  Indeed, as stated above, the individual has never been charged with such a 
crime.  Rather, a concern is raised in this case due to the fact that, after the first incident in question 
in May 2009, one XXXXXXXXX told the individual that XXXXXXXXX did not apply to 
XXXXXXXXX, and a memorandum from the deputy director of the individual’s organization stated 
that it was “highly questionable” whether XXXXXXXXX met the necessary criteria set forth in 
XXXXXXXXX, and therefore advised that the “recommended and prudent course of action” would 
be to follow the more stringent restrictions of applicable state law.  Exhibit 6 at 2.  Despite this, the 
individual continued to carry a concealed, loaded firearm in his car, leading to the second incident in 
October 2009. 
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On the other hand, there is no dispute in the present case that the individual’s employer has never 
affirmatively prohibited any of its employees from carrying a concealed personal weapon while off 
duty.  Moreover, the testimony of one XXXXXXXXX, two XXXXXXXXX, and two 
XXXXXXXXX at the hearing confirmed that there is no consensus of opinion on the applicability of 
XXXXXXXXX to XXXXXXXXX.  Tr. at 35-37, 66, 71-72, 81, 83, 100, 143-44, 148.  The vice-
president of the union representing XXXXXXXXX at the facility testified that he had “spent years 
trying to get some clarity, from 2004. The only thing I've ever seen from DOE was a little blurb 
saying, ‘We have to study how this affects our XXXXXXXXXXX.’  That's all I've heard from them 
since 2004.”  Id. at 168.  The XXXXXXXXX who testified that he advised the individual on May 
23, 2009, that XXXXXXXXX “don't fall under XXXXXXXXX,” Tr. at 65, also stated, “that's the 
whole sticker, is XXXXXXXXX.  It depends -- and if you ask six people, you'll get six different 
answers.  You may get three people with one answer and three people with another, but I guarantee 
you, you won't get six people with the same answer, because of interpretation.”  Id. at 69. 
 
In addition, one of the XXXXXXXXX at the hearing testified that he would expect the individual to 
follow his instructions, id. at 102, I cannot find that the XXXXXXXXX, beyond telling the 
individual that he was not “authorized” to carry a weapon off duty, id. at 100, ever told him that, 
XXXXXXXXX notwithstanding, he was prohibited from doing so.  Indeed, the other 
XXXXXXXXX who testified at the hearing stated that, presented with his opinion as the 
applicability of XXXXXXXXX, the individual “had a choice.”  Id. at 91.  He confirmed that the 
individual was not, by his actions, disobeying orders.  Id. 
 
The individual, who served in the military for over five years prior to his current job, id. at 207, has 
credibly expressed his willingness to follow clear rules and regulations.  “I look at it as people of 
authority that are in positions to make a decision, I will listen to them, I will respect their decision, 
whether I agree with it or not, and I'll follow it. But to please everyone's personal opinions is very 
difficult to do.”  Id. at 282; see Exhibit 15 at 60 (individual’s statement in June 2010 PSI that “in the 
military, the laws were very clear as far as following the policies. The five years here, it's been a lot 
of up in the air and confusion, and there's never been decisions made.”). 
 
Even without any definitive guidance regarding XXXXXXXXX, the individual decided, after the 
second incident in October 2009, to leave his gun at home.  Tr. at 279, 317.  The individual also 
testified that, if his employer issued a rule that prohibited him from carrying a firearm while off 
duty, he would follow that rule, though he did not deny that he would question the legality of such a 
prohibition.  Id. at 307-08.  
 
Considering all of the evidence before me, I am left with a case that does not lend itself to an easy 
decision.  I do not doubt that, where the rules are clear, the individual will follow them. I am 
concerned, nonetheless, about whether the individual will exercise good judgment in the future when 
faced with “gray areas” in the interpretation of laws, rules, or regulations.  Not all rules are clear, 
and in cases where they are not, the individual has not, in my opinion, demonstrated that he would 
always err on the side of caution.  See id. at 290-91.  For this reason, I find that there remains an 
unresolved concern raised by the individual’s conduct in this case.  See 10 C.F.R. § 710.7(a) (“Any 
doubt as to an individual's access authorization eligibility shall be resolved in favor of the national 
security.”); Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the 
national interest” standard for the granting of security clearances indicates “that security 
determinations should err, if they must, on the side of denials”).   
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 B.  Certain Statements of the Individual During His PSIs 
 
As for the individual’s statements in his March 10, 2010, and June 4, 2010, PSIs, I understand how 
there may be concerns regarding the veracity of certain of these statements.  However, I find that at 
least two of those statements raise no such concern, and what concerns may be raised by the others, 
when considering the record as a whole, have been sufficiently mitigated.   
 
First, regarding the individual’s opinion, expressed in both PSIs, that XXXXXXXXX does apply to 
XXXXXXXXX, I cannot find that this opinion, by itself, raises any legitimate security concern, 
particularly where the individual has testified convincingly that he, despite this opinion, has not 
carried a concealed weapon since the October 2009 incident, and does not intend to do so in the 
future.  As for the individual’s statements in the PSIs that his employer has no policy regarding 
whether XXXXXXXXX are covered by XXXXXXXXX, based on the evidence in the record, the 
individual’s statements appear to be accurate, and therefore raise no concern regarding his honesty.  
Rather than issuing any definitive policy statement, and despite requests for such a statement from 
the individual’s union, the individual’s employer has chosen to state only that it is “highly 
questionable” whether XXXXXXXXX are covered. 
 
The Notification Letter further alleges that, in the June 2010 PSI, the individual “admitted that he 
was aware that when carrying a concealed weapon the ammunition has to be separate from the 
weapon.”  Exhibit 1 at 6 .  At the hearing, however, the individual credibly explained that he was 
only referring in this instance to state law, which he consistently has contended does not apply to 
those covered under XXXXXXXXX.  Tr. at 270. 
 
There are, nonetheless, certain statements by the individual in his PSIs that are contradicted by other 
evidence in the record.  In his March 2010 PSI, the individual stated that it “was never said” that his 
DOE-issued work identification could not be used as identification outside of the workplace.  
Exhibit 16 at 69.    However, the individual testified that he remembered a particular memorandum, 
Exhibit 13, being handed out during a roll call in 2009.  Tr. at 249.  This memorandum includes a 
statement that XXXXXXXXX.  Exhibit 13. 
 
Also in the March 2010 PSI, the individual stated that “it’s not once somebody told me that we 
didn’t qualify” under XXXXXXXXX.  Exhibit 16 at 111.  This is contradicted by testimony of one 
of the XXXXXXXXX who reprimanded the individual after the May 23, 2009, incident that he 
called the individual and told him that XXXXXXXXX “don't fall under XXXXXXXXX to carry a 
loaded firearm off duty, . . . .”  Tr. at 65.  In his testimony, the individual stated that he could not 
remember whether the XXXXXXXXX told him this.  Id. at 243.   
 
Finally, the Notification Letter alleges that the individual stated in his June 2010 PSI that “he did not 
tell the . . . police officer during his May 23, 2009, stop that he was entitled to carry off-duty.”  
Exhibit 1 at 7.  In fact, the individual, when asked during the PSI whether he told this to the officer, 
responded, “Not that I remember.”  Exhibit 15 at 22. 
 
It is, without question, critical that all applicants for and holders of access authorization always, and 
 to the best of their ability, provide accurate information to the DOE during the security clearance 
process.  Nonetheless, the Part 710 regulations state that the “decision as to access authorization is a 
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comprehensive, common-sense judgment,  made after consideration of all relevant information,” 
10 C.F.R. § 710.7(a), including, among other things, the extent, seriousness, and frequency of the 
conduct at issue in a given case.  10 C.F.R. § 710.7(c).   
 
As for the seriousness of the conduct here, I note that the LSO has not alleged that the individual 
deliberately misrepresented, falsified, or omitted significant information from either of the two PSIs. 
In addition, in one of the statements at issue, the individual merely claimed that he could not 
remember, rather than affirmatively denying a past event.  Taking these factors into consideration,  
I am persuaded that the three apparently discrepant statements discussed above do not demonstrate a 
level of dishonesty, unreliability, or untrustworthiness that renders the individual ineligible to hold a 
security clearance. 
 
With this in mind, I find that any concerns raised by the PSI statements cited in the Notification 
Letter, when considered in light of the entirety of the record, have been sufficiently mitigated.  See 
Adjudicative Guidelines, Guideline E (“[c]onditions that could mitigate security concerns include” 
that “the offense is so minor, . . . or the behavior is so infrequent, . . . that it is unlikely to recur and 
does not cast doubt on the individual's reliability, trustworthiness, or good judgment”). 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently mitigated the 
DOE’s security concerns under criterion (l), such that restoring his access authorization would not 
endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I find that the DOE should not restore the individual’s security clearance.  Either party 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such material has been deleted from this copy and replaced with 
XXXXXX’s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   September 13, 2010  
 
Case Number:   TSO-0949 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  Since 2002, the individual has held passwords to classified 
computer systems that he does not use on a regular basis.  Because the passwords are difficult to 
remember, the individual devised methods of recording them in places that were easily accessible to 
him.  In November 2009, it became clear to him that his methods were improper.  In January 2010, 
the individual was subject to a random polygraph examination.  During the pre-test questioning, the 
polygrapher noted that the individual had difficulty answering questions concerning the handling of 
classified information.  After discussing the matter, the polygrapher cancelled the scheduled test and 
advised the individual to report to his manager and to the site security officer the manner in which he 
had been storing his passwords since 2002.  He did so, and the information he provided was reported 
to the local security office (LSO).  A personnel security specialist of the LSO conducted an 
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interview of the individual, at which the individual explained in detail how and where he recorded 
the passwords.  Exhibit 8 (Transcript of June 24, 2010, Personnel Security Interview (PSI)).  The 
LSO determined that derogatory information existed that cast into doubt the individual’s eligibility 
for access authorization. The LSO informed the individual of this determination in a Notification 
Letter that set forth the DOE’s security concerns and the reasons for those concerns. Exhibit 1. The 
Notification Letter also informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced nine exhibits into the record of this 
proceeding.  The individual submitted 13 exhibits and presented the testimony of three witnesses, in 
addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Derogatory Information  
 
The following information was obtained from the individual during the PSI, and is generally not 
disputed by the individual.  Beginning in 2002, the individual was issued computer-generated 
passwords for gaining access to classified computer systems.  Exhibit 8 at 8.  Over the years since 
then, the individual estimated that he had held four such passwords and one Personal Identification 
Number (PIN) for a secure ID card (“crypto card”).  Id. at 8-9.   He held active classified passwords 
and the classified PIN for a six-month period in 2002 and again for most, but not all, of a period of 
more than two years, from 2007 to January 2010.  Transcript of Hearing (Tr.) at 31, 34.  He was 
unable to memorize the passwords, because they were composed of randomly generated characters, 
and because he did not use them often.  Id. at 11.   He understood that the proper way to store these 
classified passwords and information was in a vault designated for storing classified information but, 
until the fall of 2009, did not realize the seriousness of not keeping them in the vault.  Id. at 10-11, 
14, 20.   Gaining access to the vault to see his passwords stored there was time-consuming and 
inconvenient, and even physically impossible during some of his work hours, because a fellow 
employee who was responsible for opening and closing the vault did not work the same long hours 
as he did.  Id. at 16.   To be able to use the classified computer system whenever he needed to, he 
decided to write down his passwords, buried in text and not associated with any information 
explaining them, so that no one would be able to determine what they were.  Id. at 12-13.  In this 
manner, he stored his password in his day planner in 2002, and in his day planner and also on pieces 
of adhesive note paper (“sticky notes”) in his office in 2007 through 2009.  Id. at 7; Tr. at 21-24, 29. 
 The individual admitted that he had received annual security briefings, and that he had known that 
maintaining his passwords as he did “was not proper procedure.”  Exhibit 8 at 16.  He stated that he 
“did it for convenience,” thinking “it was better to maintain the ability to get on to the classified 
machine when I needed to for work . . .  especially if it was after 4:30 [p.m.] and [the employee 
responsible for the vault] had gone home for the day . . . [rather than] wait till the next day or the 
next business day and then go ask them to open the vault so that I could look at the password.”  Id.  
He regarded his passwords as not as serious as the classified information to which they provided 
access, and believed he had protected them from discovery by others by burying them in text.  Id. at 
21.   
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At a department meeting held in the fall of 2009, one of the subjects discussed was the handling of 
classified information.  Id. at 22.  The individual stated that he heard that classified passwords were 
not to be stored in one’s office, but interpreted that statement to refer to the envelopes on which a 
password is initially written and given to the user.  Id. at 22-23.  As for writing down passwords on 
paper, he stated that he knew it was improper, but did not know how serious a violation of 
classification rules it was.  Id. at 24.  He did not inform any officials about his storage of passwords 
until January 2010 when, as described above, a polygrapher suggested he step forward.  Id. at 24-26. 
 On May 4, 2010, the individual’s employer issued him a security infraction for storing classified 
passwords in open storage and for failing to report his actions before the January 2010 polygraph 
examination.  Exhibit 6. 
 
B. The Notification Letter 
 
Much of the information set forth in the preceding section is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. The information 
regarding the individual’s recording and storage of classified passwords pertains to paragraph (g) of 
the criteria for eligibility for access to classified matter or special nuclear material set forth at 
10 C.F.R. § 710.8.  Under Criterion G, derogatory information that may raise a security concern is 
defined as information that an individual has “[f]ailed to protect classified matter, or safeguard 
special nuclear material; or violated or disregarded security or safeguards regulations to a degree 
which would be inconsistent with the national security; . . . or violated or disregarded regulations, 
procedures, or guidelines pertaining to classified or sensitive information technology systems.”  As 
support for the LSO’s concerns under Criterion G, the Notification Letter cites the fact that the 
individual improperly stored four passwords and one crypto card PIN in his day planner and on 
sticky notes kept in his office, despite his awareness that the information should have been stored 
only in a vault. The letter also states that the individual admitted he was briefed about the proper 
storage of classified passwords in the fall of 2009, but did not report his improper storage methods 
until after a polygraph examination in January 2010.  Exhibit 1.   
 
C. The DOE’s Security Concerns 
 
The derogatory information regarding the individual’s improper storage of classified passwords 
adequately justifies the LSO’s invocation of Criterion G, and raises significant security concerns. 
Deliberate or negligent failure to comply with rules and regulations for protecting classified 
information raises doubt about an individual’s trustworthiness, judgment, reliability, or willingness 
and ability to safeguard such information.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information, The White House (December 19, 2005) 
(Adjudicative Guidelines), at Guideline K.  In the present case, the individual’s long-term storage of 
classified information in unauthorized locations raises such doubt.  Id. at § 34(b).   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual’s security 
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clearance would compromise national security concerns.  Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors.  10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein.  The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security.  10 C.F.R. § 710.7(a).  The 
federal courts have adopted a similar standard.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (“clearly consistent with the national interest” standard for the granting of security clearances 
indicates “that security determinations should err, if they must, on the side of denials”).    
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
At the hearing, three witnesses testified about the actions the individual took once he realized that he 
had improperly stored his classified passwords and PIN.  A security manager testified that she had 
performed a causal analysis of the individual’s mishandling of his classified passwords and PIN.  
She interviewed the individual in an attempt to understand what caused him to store his passwords 
as he did.  She determined that the online training he had received informed him that a password 
must be protected at the same level of classification as the information to which it allows access, but 
did not specifically inform him that by copying a password he was creating classified information.  
For that reason, she concluded that his knowledge gap—not knowing that he needed to protect his 
copies of  classified passwords according to established rules—was caused in part by a weakness in 
the training.  Id.  at 152, 156-57.  She also concluded, however, that, once he became aware of his 
error at the department meeting in the fall of 2009, he delayed reporting his violation of 
classification rules, and that delay was a knowing violation of expectations, not attributable to a 
knowledge gap of any sort.  Id.  at 153, 169.  The security manager testified that similar instances of 
improper classified password storage had occurred rarely within the company, and that no 
modification of their training methods was appropriate.  Id.  at 143-44, 175.   
 
The mentor assigned to assist the individual also testified.  He met with the individual and his 
supervisor for about 15 minutes, and then spent an additional hour with the individual alone.  Id.  at 
180.  He reviewed with the individual the policy issues behind protection of classified passwords 
and offered practical advice for complying with the rules.  Id.  at 179-85.     
 
The individual’s supervisor regards the individual as very reliable and was surprised to learn that he 
had not followed the rules for safeguarding his classified passwords.  Tr. at 192-93.  The supervisor 
was interviewed as part of the causal analysis and was present for part of the mentoring session.  Id.  
at 197, 202.  He believes that, as a result of the mentoring session, the individual now knows what he 
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did wrong, understands that he must ask questions if he sees any ambiguity in rules that apply to 
him, and has the resources he can turn to for answers.  Id.  at 201, 203.  He also testified that he was 
not aware that any other employee he has supervised has ever mishandled classified passwords.  Id.  
at 207.     
 
In his testimony, the individual provided additional details about the steps he took to report his 
improper storage of his classified passwords and PIN.  I found it significant that at the hearing he 
testified, in contrast to his statements at the PSI, that he had not known that storing his passwords in 
his day planner and on sticky notes was not permitted.  Tr. at 30, 35.  He stated that, from 2002 to 
the fall of 2009, he believed the documents on which his classified passwords had been provided to 
him were classified, but that writing and storing the passwords and PIN as he had, out of context, 
was not in violation of the classification rules.   Id.  See also Exhibit 2 (Response to Notification 
Letter), Attachment B, ¶ 21.  He also testified about his reasons for not reporting his improper 
storage of classified material immediately after the meeting at which he realized his error.  He 
acknowledged that the meeting occurred on November 19, 2009, but that he did not report to his 
supervisor about his password storage methods until January 11, 2010, the first working day after he 
had met with the polygrapher.  Tr.  at 44.  He testified that a number of stressful conditions 
contributed to his delay in reporting his security breach.  Id.  He traveled out of town to visit his 
parents for a week, two days after the November 19 meeting.  Id.  at 42.  In December, he sustained 
a stress fracture in his leg that required medical attention, and was focusing on divorce proceedings 
scheduled for mid-January.  Id. at 43.  Meanwhile, end-of-year reports on projects were due before 
the offices closed for a ten-day period over the holidays.  Id.  at 42.   
 
After weighing the above evidence, I have determined that the individual has not mitigated the 
DOE’s national security concerns regarding his mishandling of classified passwords.  As stated 
above, the governing regulations compel me to weigh several factors in my consideration of the 
individual’s behavior that gave rise to those concerns.  Whether the individual knowingly, or merely 
negligently, maintained his passwords and PIN is irrelevant, because the national security concern, 
as expressed in both Criterion G of the governing regulations and Guideline K of the Adjudicative 
Guidelines, comprises both deliberate and negligent failure to comply with rules for the protection of 
classified information.  Regardless of his intent or lack thereof, his failure to properly safeguard his 
classified passwords and PIN, and his failure to promptly report his errors, were both serious 
breaches of rules for protecting classified information and, moreover, created a potentially serious 
vulnerability in the classified computer systems to which the passwords and PIN permitted access.  
The serious nature of his actions is further demonstrated by the security infraction he was issued in 
May 2010.  In addition, his failure to comply with classification rules was not an isolated incident, 
but rather a long-standing breach of classification rules, nor did it take place in the distant past.  The 
record indicates that he held active classified passwords for at least two-and-a-half years, and stored 
them in a non-secure manner, as recently as January 2010.  Id. at 47 (shredded day planner pages at 
site security officer’s recommendation).  I further note that the individual’s motivation for his 
breaches was not honest error but rather convenience, as discussed below. 
 
Based on my assessment of the evidence, I also question the individual’s credibility with regard to 
his asserted ignorance, in his response to the Notification Letter and at the hearing, of the proper 
manner for safeguarding his classified passwords and PIN.  He received a great deal of training on 
the handling of classified information, along with his co-workers.  No one in his organization, and 
very few throughout the ranks of his large employer, have misunderstood or misconstrued the rules 
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that govern the proper safeguarding of classified passwords and PINs.  In his PSI, he admitted 
several times that he knew it was wrong to record his passwords in his day planner and on sticky 
notes around his office.  Exhibit 8 at 16 (three times), 24, 32, 33.  In his response to the Notification 
Letter and at the hearing, however, he contended that from 2002 to November 2009, he had not in 
fact understood that he was violating classification rules when he copied his passwords and kept 
them at his disposal.  The individual’s discrepant statements regarding his knowledge leads me to 
conclude that he has been less than candid, either at the PSI or at the hearing.  After considering the 
evidence, my common sense tells me that the individual spoke truthfully at the PSI when he stated 
that he knew it was improper to record his passwords in his day planner and on sticky notes, but he 
did so to avoid the inconvenience that proper handling of them would have engendered.  As stated 
above, whether he deliberately or negligently failed to comply with classification rules is not 
relevant to my ultimate decision in this case.  Nevertheless, the individual’s discrepant justifications 
for his behavior leave me with concerns about his credibility.   
 
Furthermore, the individual delayed reporting his improper storage of classified passwords for some 
six weeks after he contends he became aware of his error.  At the hearing, the individual enumerated 
the reasons for the delay, which included travel, time pressures at work, and medical and family 
tribulations.  I find that, despite these distractions, the individual was at work for at least several 
days between the November 19, 2009, meeting at which he realized the need to report his actions, 
and January 11, 2010, when he did so.   His failure to report in a timely manner leads me to conclude 
that, at best, he did not place a great deal of priority on reporting and, at worst, he did not intend to 
report until the polygrapher strongly urged him to after his random polygraph testing was curtailed.  
Under the circumstances, I cannot regard his report as voluntary, and question his declared 
intentions to self-report.  Moreover, if the individual was aware, as he stated in his PSI, of his 
security breach at the time he first copied his password in 2002, the delay was not a matter of six 
weeks, but rather of more than eight years.  The individual’s lack of candor prevents me from 
reaching a factual finding regarding his intentions to report his security breach as required by the 
classification rules, but raises further doubts about the credibility of his testimony.   
 
Finally, the individual has testified that he has learned from his experience, knows how to properly 
safeguard classified passwords, and comprehends the seriousness of the concerns he raised by not 
doing so.  If I were to accept the veracity of his testimony in this regard, it would mitigate to some 
degree the DOE’s concern about his behavior, as it would tend to indicate that he will comply with 
classification rules in the future.  In light of my concerns about the individual’s credibility, however, 
combined with his long-term and, in my opinion, deliberate failure to comply with those rules, my 
confidence in these statements is somewhat eroded.  Weighing these statements against the 
unresolved concerns set forth in the paragraphs above, it is my common sense judgment that the 
level of risk that the individual may fail to comply with rules and regulations for the protecting 
classified information in the future is not acceptably low and, after considering the entirety of the 
record, that the individual has not sufficiently mitigated the security concerns associated with the 
issue before me. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criterion G.  He therefore has not demonstrated that restoring his 
access authorization would not endanger the common defense and would be clearly consistent with 
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the national interest. Accordingly, I find that the individual’s access authorization should not be 
restored. The individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 11, 2011 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   September 13, 2010  
 
Case Number:   TSO-0950 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual should not 
be granted a security clearance.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and is an applicant for a DOE 
access authorization.  In the course of processing the individual’s application, the local security 
office (LSO) learned that the individual had a long history of alcohol consumption that led to arrests, 
intoxication, driving while intoxicated, marital problems, and bankruptcies.  The LSO summoned 
the individual for an interview with a personnel security specialist on April 7, 2010.  Exhibit 10 
(Transcript of Personnel Security Interview).  After this Personnel Security Interview (PSI), the LSO 
referred the individual to a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for 
an agency-sponsored evaluation. The DOE psychiatrist prepared a written report, setting forth the 
results of that evaluation, and sent it to the LSO.  Exhibit 7.  Based on this report and the rest of the 
individual’s personnel security file, the LSO determined that derogatory information existed that 
cast into doubt the individual’s eligibility for access authorization. The LSO informed the individual 
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of this determination in a Notification Letter that set forth the DOE’s security concerns and the 
reasons for those concerns. Exhibit 1. The Notification Letter also informed the individual that he 
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt 
concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced ten exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual presented the 
testimony of five witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Alcohol Use and Related Incidents 
 
The following information was obtained from the individual’s PSI and the DOE psychiatrist’s 
report, and is generally not disputed by the individual.  The individual began drinking alcohol in 
small quantities at age 16.  Exhibit 10 at 131.  From age 20 until 2007, he drank at least one beer a 
day, and commonly a case of beer over the course of the weekend, getting intoxicated on both Friday 
and Saturday nights.  Id. at 139-41.  During this period, he would on occasion miss work due to 
alcohol consumption, suffering from hangovers on Monday mornings.  Id. at 154, 159.  He estimated 
that he drove while he was intoxicated at least ten times during the same timeframe.  Id. at 152-53.  
He was arrested twice in 1998, once for public intoxication and once for driving under the influence 
of alcohol, but maintains that he was not intoxicated on either occasion.  Id. at 115, 123.   Starting in 
2007, after a period of cocaine use, he decreased his alcohol intake to roughly a beer a day, and 
stopped spending time at bars.  Id. at 142.  The individual recalled at the PSI that the last time he 
was intoxicated was in September of 2007.  Id. at 148.  In August 2009, the local police responded to 
his wife’s call for assistance after he had “got rough with her a bit.”  Id. at 177.  He estimated he had 
consumed six or seven drinks but was not intoxicated.  Id. at 177, 180.    
 
On May 18, 2010, the DOE psychiatrist evaluated the individual.  He concluded that the individual 
meets the criteria for alcohol dependence, in partial remission, as set forth in the Diagnostic and 
Statistical Manual of the American Psychiatric Association, 4th Edition, Text Revised (DSM-IV-
TR), without adequate evidence of rehabilitation or reformation.  He also stated that the individual’s 
illness, alcohol dependence, causes or may cause a significant defect in judgment or reliability.  
Exhibit 7 at 13. 
 
B.  The Individual’s Use of Illegal Drugs 
 
For a period of two or three months in the mid-1980s, the individual used speed on a daily basis.  He 
was a truck driver and mixed the drug into his coffee to keep himself awake on the road.  Exhibit 10 
at 86-89.  He was aware that use of speed was illegal and against his company’s policy.  Id. at 92-93. 
From March to September 2007, the individual used cocaine about three times a week, aware that it 
was illegal.   Id. at 77-78, 86.  He failed a random drug test required by his employer in August 
2007, and was terminated from his position.  A month later, he failed a second random drug test, 
given by a new employer, and opted for termination over accepting treatment for substance abuse.  
Id. at 96-98, 102-03.  He then stopped using cocaine “cold turkey,” with no medical assistance, and 
has used no illegal drugs since that time.  Id. at 82, 98, 103.  In his evaluative report, the DOE 
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psychiatrist concluded that the individual had suffered from cocaine abuse, but found that it was now 
in full remission and, despite the individual’s refusal to avail himself of treatment, on the basis of 
two years of sobriety, there was adequate evidence of reformation or rehabilitation from this 
condition.  Exhibit 7 at 14.   
 
C. The Notification Letter 
 
Much of the information set forth in the preceding sections is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. The information 
regarding the individual’s alcohol use pertains to paragraphs (h) and (j) of the criteria for eligibility 
for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Under 
Criterion H, derogatory information that may raise a security concern is defined as “[a]n illness or 
mental condition which, in the opinion of a psychiatrist . . . causes or may cause a significant defect 
in judgment or reliability.”  10 C.F.R. § 710.8(h).  Under Criterion J, information is derogatory if it 
indicates that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8(j).  The information regarding the individual’s past use of 
illegal substances pertains to paragraph (l) of those regulations.  Under Criterion L, derogatory 
information that may raise a security concern is defined in part as “unusual conduct . . . which 
tend[s] to show that the individual is not honest, reliable, or trustworthy.”  10 C.F.R. § 710.8(l). 
 
As support for the LSO’s concerns under Criteria H and J, the letter cites the diagnosis of the DOE 
psychiatrist that the individual suffers from alcohol dependence.  Exhibit 1.  The letter further cites 
the individual’s lifetime pattern of alcohol consumption and the numerous consequences of his 
behavior.  Id.  As Criterion L concerns, the letter cites the individual’s use of speed and cocaine, 
despite knowledge that they were illegal and contrary to company policy, and his terminations from 
two positions as a result of cocaine use.  Id.  
 
D. The DOE’s Security Concerns 
 
The derogatory information regarding the individual’s alcohol consumption adequately justifies the 
DOE’s invocation of Criteria H and J, and raises significant security concerns. Excessive alcohol 
consumption such as that exhibited by the individual often leads to the exercise of questionable 
judgment or the failure to control impulses, and can therefore raise questions about an individual’s 
reliability and trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), 
at Guidelines G and I.  Furthermore, the derogatory information regarding the individual’s illegal 
drug use, a criminal activity, similarly justifies the DOE’s invocation of Criterion L, as it raises 
significant security concerns involving questionable judgment and unwillingness to comply with 
rules.  Adjudicative Guidelines at Guideline E. 
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
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unfavorable, that has a bearing on the question of whether granting the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
A.  Criteria H and J:  Alcohol Dependence 
 
In the present case, the individual has taken important steps toward recovery from alcohol 
dependence.  However, while these steps mitigate to some degree the concerns in this case, I 
conclude for the reasons set forth below that, at this point in the individual’s recovery, the risk of 
recurrence of the individual’s excessive use of alcohol is not yet low enough to warrant granting him 
a security clearance.  
 
In his evaluative report, the DOE psychologist found that, based on his interview with the individual, 
the results of tests he administered to the individual, and information contained in the individual’s 
DOE personnel security file, the individual met the DSM criteria for alcohol dependence.  The DSM 
states that a diagnosis of alcohol dependence is indicated if three or more of seven specified 
circumstances have occurred within a 12-month period.  DSM-IV-TR 303.90, Alcohol Dependence. 
 The DOE psychiatrist found that the individual’s history fit five of those circumstances.  Exhibit 7 
at 8 (Criteria (1), (3), (4), (5), and (7)).  He found the individual had a pattern of alcohol tolerance 
(Criterion 1), had drunk alcohol in larger amounts or over longer periods than he intended 
(Criterion 3), and had felt he needed to cut back on his consumption but was unable to do so 
(Criterion 4).  Id.  He reported that the individual had spent excessive time obtaining, using or 
recovering from alcohol use (Criterion 5) and recognized physical damage related to his alcohol use 
but continued to use alcohol (Criterion 7).  Id.  The DOE psychiatrist reported further that the 
individual acknowledged that his wife and parents had recommended that he stop drinking, and that 
he had never received any treatment for alcoholism.  Id.   
 
At the hearing, the individual provided facts and insights regarding his use of alcohol.  He stated that 
the last time he was intoxicated (“staggering”) was in September of 2007.   He admitted that he 
continued to drink heavily in 2008 and 2009, but denied being intoxicated during that period.  
Transcript of Hearing (Tr.) at 56.  He further admitted that alcohol contributed to his two 
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bankruptcies, one in 2000 and one in 2009.  Id. at 52-53.  He acknowledged that it was also a factor 
in a domestic violence incident in August 2009, in which he got angry at his wife and shook her, 
though he denied that he was intoxicated at the time.  Id. at 54; Exhibit 10 at 176-77.  He testified 
that he stopped drinking on December 31, 2009; he stopped going to bars, stopped socializing with 
those he formerly drank with, and removed alcohol from his home.  Tr. at 15, 32.  He did drink a few 
glasses of wine with his wife in celebration of their anniversary in February 2010, stating that he had 
consumed no alcohol since that evening.   Id. at 22, 24.  During his questioning, he was reminded 
that, at the PSI, he had admitted to drinking a beer with his father the day before the interview, in 
April 2010.  See Exhibit 10 at 143.  When he was asked for an explanation, he stated that he did not 
recall the incident.  Tr. at 62 (“I just had a can of beer, I guess.”)  When asked whether he might 
have forgotten about other incidents in which he drank alcohol since December 31, 2009, he 
responded, “No.  I would remember if I drank any beers.  More than one or two.”  Id.  He agreed that 
he turned to alcohol, and drugs as well, in the past when he was having marital problems, and has 
addressed these problems in two manners:  first, he maintains that the problems do not bother him as 
much as he gets older and, second, he is now separated from his second wife and intends never to 
marry again.  Id. at 47-49.  He has not sought out any treatment or counseling for his alcohol 
problems, because he feels he does not need any outside assistance.  Id. at 24, 64.  By way of 
example, he noted that he had no difficulties with alcohol following his recent drinks in February 
and April.  Id. at 69.  As for support in his commitment to abstinence from alcohol, he names his co-
workers, his parents, his children and his grandchildren.  He admitted, however, that none of them is 
aware that he has committed himself to sobriety, as he has not informed them.  Id. at 41.   
 
Members of the individual’s family testified in his behalf.  His brother, who sees the individual at 
least once a week, stated that the individual has not drunk alcohol in at least a year.  Id. at 97-98.   
He testified that he has observed no signs of drinking in the individual’s behavior, and noted that 
there is no alcohol in his home.  Id. at 101.  His opinion is that the individual has “quit drinking” and 
does not need any help from outside resources, such as Alcoholics Anonymous.  Id. at 107.   
 
The individual’s father sees the individual on a daily basis.  While he had concerns about his son’s 
alcohol consumption in the past, he no longer is concerned, as he has seen his son drink in quite a 
while or noticed any empty beer bottles around his place, as he had in the past.  Id. at 112-13.  He 
testified that, though his son had never told him that he decided to abstain from alcohol, the last time 
he had seen his son consume alcohol was more than a year ago.  Id. at 111-12, 115.  He did not 
recall drinking a beer with his son in April 2010, though he admitted it was possible.  Id. at 115-16.  
He also testified that he himself is not a drinker.  Id. at 112.  Upon further questioning, he clarified 
that he drinks once or twice a year, but stated, “I don’t think that would be drinking.”  Id. at 117.      
 
The individual’s mother also sees him daily.  She testified that she had expressed her concerns to her 
son about his alcohol consumption.  Id. at 118.  She further testified that the individual told her 
about a year ago that he had quit drinking alcohol, and that she had last seen him drink about six 
months before then.  Id. at 121-22.  Since that time, she has observed that his behavior has changed 
for the better.  Id. at 120-21, 126.  Finally, she maintains that she can tell by looking at her son’s 
eyes when he has drunk more than one beer.  Id. at 122-23.   
 
After hearing all the testimony at the hearing, the DOE psychiatrist expressed his opinion that the 
individual still suffers from alcohol dependence.   In his report, the DOE psychiatrist had found that 
the individual met five of the seven DSM criteria for the disease, and reiterated his analysis at the 
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hearing.  Id. at 137-39.  Further, he stated that the individual has not demonstrated adequate 
evidence of rehabilitation or reformation from his alcohol dependence as of the date of the hearing.  
Id. at 146.   
In his report, the DOE psychiatrist had found that the individual was in partial remission from his 
dependence, because he had not consumed any alcohol since February 2010, roughly three months 
before the evaluation.  At the hearing, the DOE psychiatrist learned that the individual had drunk a 
beer in April 2010, but had not reported that event to the psychiatrist.  The fact that the individual 
had had a beer more recently than he had admitted during the evaluation did not alter the DOE 
psychiatrist’s diagnosis.  Id. at 139.   His drinking a beer in April 2010, however, reset the start of 
his period of abstinence to that date.  Id. at 149.  The failure to report did, moreover, raise concerns 
for the individual’s candor, in the DOE psychiatrist’s opinion.  Id. at 140.  He felt that the individual 
was minimizing the extent of his alcohol use, and not recognizing the problem.  Id. at 147.  He also 
expressed his opinion that the individual does not seem to recognize that his consumption of one or 
two beers is risky behavior in light of his short period of abstinence.  Id. at 141.   
 
At the hearing, the DOE psychiatrist enumerated the negative factors in the individual’s recovery 
from alcohol dependence.  He had been sober only eight months as of the hearing, counting from his 
last admitted consumption of alcohol in April 2010.  Not sharing his decision to be abstinent with 
others (except, apparently with his mother) was an additional risk factor, according to the DOE 
psychiatrist.  Id. at 149.   More important, the DOE psychiatrist stated that refusing to accept 
treatment makes recovery more difficult.  Id. at 154.  While he recognized that the individual is self-
reliant by nature, “white knuckling” one’s abstinence, even if successful, takes longer to achieve.   
Id. at 150.  As a result, the DOE psychiatrist would require two years of abstinence to demonstrate 
reformation from alcohol dependence in this case, because the individual was not receiving any 
substance abuse treatment.  Id. at 145 (compare one year of abstinence acceptable with treatment).  
Finally, the DOE psychiatrist expressed concerns about the individual’s motivation for sobriety.  
The DOE psychiatrist feels that the individual’s fear of losing his job and his mother’s urgings, both 
external motivators, have driven his decision to stop drinking.  He questions whether the individual 
has the internal drive to maintain his sobriety, and whether he yet realizes that alcohol impairs rather 
than improves his ability to handle stressful situations.  Id. at 157-59.   
 
Weighing the above evidence, I have determined that the individual does suffer from alcohol 
dependence.  I find his testimony credible that he has not consumed any alcohol since April 2010, 
some seven months before the hearing.  It is clear that he has maintained his sobriety by sheer 
willpower, as he has not engaged in any substance abuse treatment  or counseling, nor even shared 
his intentions to remain sober with his friends or family (other than his mother).  It is also clear that, 
while he admits that he drank heavily in the past, as recently as 2009, he does not acknowledge that 
alcohol continues to present a problem in his life, as he believes he is in control of his use of the 
substance.  Moreover, the fact that he drank alcohol on two occasions within four months of his New 
Year’s decision to abstain indicates to me either that he attaches little weight to that decision or that 
he is unable to abide by that commitment, for whatever reason.   
 
I do not downplay the fact that the individual has maintained his abstinence for eight months.  He is 
clearly on a good path, and may well be able to maintain his sobriety into the foreseeable future.  My 
concern, however, is that eight months is not a very long time under these circumstances.  I am not 
convinced that the individual has the necessary internal motivators to maintain his abstinence.  
Furthermore, without treatment or the involvement of his family and friends, the individual has no 
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support to turn to should he feel the need to drink, whether because of job responsibilities, financial 
pressures, family or marital strain, or, on the other hand, joyous events and celebrations.  He has no 
access to education about the causes of alcoholism or approaches to achieving recovery.  Out of 
concern for the individual’s approach to addressing his problem with alcohol, the DOE psychiatrist 
doubled the period of abstinence he would require to demonstrate reformation.  The individual, as of 
the hearing, did not appear to recognize the risks he placed himself in by drinking in February and 
April 2010, but rather felt that their failure to bring on relapses demonstrated his success.  I am not 
convinced that the individual can sustain his abstinence in the long run if he has not internalized the 
rationale for it.  See Personnel Security Hearing, Case No. TSO-0865 (April 1, 2010).  In cases such 
as this one, I must be mindful that the Part 710 regulations essentially direct me to err, if I must, on 
the side of caution.  10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access authorization 
eligibility shall be resolved in favor of the national security.”)  See Department of Navy v. Egan, 
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of 
security clearances indicates “that security determinations should err, if they must, on the side of 
denials”).   At this early stage in the individual’s recovery, eight months as of the time of the 
hearing, particularly where his abstinence is not coordinated with treatment, it is my common sense 
judgment that the level of risk that the individual will return to using alcohol to excess is not yet 
acceptably low and, after considering the entirety of the record, that the individual has not 
sufficiently mitigated the security concerns associated with the issues before me. 
 
B.  Criterion L:  Criminal Conduct 
 
The individual’s use of illegal drugs was confined to two relatively short periods in the past:  two or 
three months in the mid-1980s, when he used speed as a truck driver, and seven months in 2007 
when he used cocaine recreationally.  He stopped using speed when he stopped driving trucks, which 
was temporary work to earn money between jobs.  Exhibit 10 at 89.  He stopped using cocaine after 
he was fired from two jobs within two months for failing random drug tests.  Id. at 97.  In his PSI, 
the individual stated that losing his job made him disappointed in himself, caused financial 
problems, and led to marital stress, including his wife leaving him once or twice for lack of money in 
the house.  Id. at 104.  The DOE psychiatrist concluded the fact that the individual had maintained 
his sobriety from cocaine use for more than two years at the time of the evaluation demonstrated that 
“his rehabilitation and reformation has been ‘adequate.’”  Exhibit 7 at 14.  I am convinced that the 
individual will not resort to using illegal drugs in the future. 
 
The more critical concern under Criterion L, however, is that the individual resorted to illegal drug 
use on two occasions, when he was fully aware in both instances that the activity was against the law 
and contrary to his employers’ policies.  At the hearing, he testified that he had learned from his 
mistakes, informs himself about corporate policies, and has not knowingly violated any such policies 
since the cocaine incident in 2007.  Tr. at 43.  The individual’s failure to comply with rules and 
regulations is limited to his illegal drug use in the past.  Taking into account the DOE psychiatrist’s 
evaluation, the hardships that befell the individual as a consequence of his cocaine use, and the 
amount of time the individual has successfully refrained from cocaine use relying on his own 
willpower, common sense dictates that the individual will not only continue living drug-free, but 
also respect and comply with laws, rules, and policies.  I therefore find that the individual has 
mitigated the DOE’s national security concerns under Criterion L.   
 
V. CONCLUSION 
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For the reasons set forth above, I conclude that the individual has resolved the DOE’s security 
concerns under Criterion L.  He has not, however, sufficiently resolved the DOE’s security concerns 
under Criteria H and J, and therefore has not demonstrated that granting him an access authorization 
would not endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I find that the individual should not be granted an access authorization. The individual 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 24, 2011 
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Name of Case: Personnel Security Hearing 

 
Date of Filing: September 14, 2010 

 
Case Number: TSO-0951 

 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization (“security clearance” or “clearance”) should not be restored at this time.1    
      

I. Background 
 
The individual was hired by a Department of Energy (DOE) contractor in 2000, and DOE 
granted the individual a security clearance at the request of the contractor in 2001.  The 
individual filed for Chapter 7 bankruptcy in September 2009, and reported this filing to the 
local security office (LSO).  In February 2010, the LSO interviewed the individual during a   
Personnel Security Interview (PSI), but that interview did not resolve the security concerns. 
The LSO suspended his clearance in July 2010.  In August 2010, the LSO informed the 
individual that it had received derogatory information that had created a doubt regarding his 
eligibility for access authorization. See Notification Letter (August 2010).  The Notification 
Letter stated that the derogatory information regarding the individual falls within the purview 
of 10 C.F.R. § 710.8 (l) (Criterion L).  
 
DOE invokes Criterion L when it is in possession of information that indicates that the 
individual has engaged in unusual conduct or is subject to circumstances which tend to 
show that he is not honest, reliable, or trustworthy or which furnish reason to believe that 
he may be subject to pressure, coercion, exploitation, or duress which may cause him to 
act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).  The 
Notification Letter refers to the following derogatory information that raised concerns about 
the individual’s honesty, reliability and trustworthiness: (1) information in the individual’s 
personnel security file indicated that the September 2009 bankruptcy filing was  a result of 
financial irresponsibility; (2) the individual filed bankruptcy in 1997 because he could not 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision in 
the search engine located at http://www.oha.doe.gov/search.htm. 
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pay credit card debt resulting from home renovations and filed bankruptcy in 2009 for the 
same reason, indicating a pattern of financial irresponsibility; and (3) the information from 
the February 2010 PSI indicated that the individual made poor financial decisions and was 
living beyond his means.   
 
In September 2010, the individual sent a letter to DOE Personnel Security and exercised 
his right under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).  The 
Director of OHA appointed me as Hearing Officer in this case.  After conferring with the 
individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the 
hearing, the individual testified on his own behalf and called five additional witnesses.  DOE 
counsel called the individual and a personnel security specialist as witnesses.  The 
transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that 
were submitted by the parties during this proceeding constitute exhibits to the hearing 
transcript and shall be cited as “Ex.”  DOE exhibits are numbered, and the individual’s 
exhibits are lettered.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual’s 
access authorization should not be restored at this time because I cannot conclude that 
such a restoration would not endanger the common defense and security and would be 
clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific findings 
that I make in support of this determination are discussed below. 
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A. Findings of Fact 
 

In 1994, the individual and his wife purchased a home and made improvements to that 
home through credit card purchases.  At that time, he was serving in the military and had 
two children.  Ex. B.  His credit card balance rose to $8000 and, because he was unable to 
pay his creditors, he filed for bankruptcy in 1997.  PSI at 63.  The individual left the military 
in 2000 and moved with his family to a house owned by his in-laws.  PSI at 5.  A DOE 
contractor hired the individual in 2000, and requested that DOE grant the individual a 
security clearance in 2001.  Ex. 6, 9.  During his background investigation, the LSO noted 
that the individual had accumulated a credit card balance of $10,000, but all of his 
payments were current and he expressed an intention to close all of his credit card 
accounts.  The LSO found this level of risk acceptable and DOE granted his clearance.  Ex. 
9.  The individual had three more children by 2003.  Ex. B.   At that time, the individual was 
still living in the home owned by his in-laws and he was paying $500 per month for rent.  A 
friend told him that by building a house, selling it in two years and continuing to do so four 
times, the individual could have a nice house with little or no mortgage payments in eight 
years.   At this time the individual, who had five children, was eating out often and 
purchasing gifts and toys for his children without any family budget or savings plan.  PSI at 
38.  He began to open credit cards in 2004, and he also began to look for property to 
construct a house. 
 
The individual approached a bank for financing and borrowed almost the maximum amount 
offered by the bank.  The individual purchased a lot and began to build a $230,000 house in 
2005.  PSI at 64.  That price was substantially above the median price in his area.  He and 
his wife intended to follow his friend’s advice; i.e., sell the house in two years for a profit, 
put the proceeds into a downpayment on another house, and continue doing this four times 
until they finally purchased a home with a very low mortgage payment.  However, the 
individual admitted that his family finances were not organized and his income varied 
depending on the amount of overtime that he worked.  PSI  at 64.  When the individual 
went to closing in 2006, the price of the house was almost $280,000, higher than he had 
expected.  The interest rate of the mortgage was also higher than he had anticipated.  
Further, the bank required him to take out a second mortgage on the day of closing before 
approving the loan, but he did not understand why.  PSI at 57.  Nonetheless, despite 
reservations about the effect of the purchase on his finances, he signed the loan 
documents.  PSI at 37, 42.  His new mortgage payment, which he thought would be $1500 
per month, rose to $1800 per month and then $2000 after six months.  PSI at 26.   
 
The individual had not accounted for a $1000 to $1500 increase in his monthly housing 
payment when he moved into the new home.    He began to experience financial problems 
only six months after moving in.  PSI at 29.  The individual turned to credit cards to pay his 
living expenses and to make further improvements to the house.  He continued to 
overspend on gifts and entertainment for his children and did not try to reduce expenses 
until he had exhausted his available credit.  PSI at 11, 37-39, 73-75.  He also purchased 
televisions, new landscaping, a sprinkler system, custom cement work and finished a 
basement by using credit cards and refinancing a vehicle.  PSI at 29-31, 55, 64.   By 2006, 
his credit card balance rose to $43,000.  The mortgage payments soon became 
burdensome and the individual put the house on the market only one year after he 



 
 

- 4 -

purchased the home.  PSI at 42.  On the advice of his real estate agent, he made further 
improvements to the house in order to sell it faster.   
 
In May 2008, he sold the house and made $28,000 in profit.  PSI at 21, 31.  He moved 
back to a house owned by his in-laws, who charged him $600 per month, even though he 
still owed them back rent.  PSI at 34.  He then used $20,000 to repay a loan from his in-
laws, and used the balance to purchase a car and take a vacation. However, he did not 
repay any of his creditors.  PSI at 31-37.  After paying his bills and car payments, he was 
still unable to pay $3000 of back rent to his in-laws.  PSI at 15-22, 46-47. He did not create 
a budget or reduce his discretionary spending.  PSI at 41, 76.  In July 2008, the individual’s 
wife resigned her job in anticipation of a layoff but could only find a job that paid her 50% of 
her original salary.  Ex. B.  
 
The individual was unable to pay his debts and filed for bankruptcy in September 2009.  Ex. 
5.  However, because he did not have a budget, he could only provide his attorney with 
inaccurate, estimated expense figures.  PSI at 12-19.  He used the same numbers to 
submit a financial statement to the LSO without knowing if they were accurate. PSI at 13-
19.  As of February 2010, the individual had not participated in any financial counseling.  In 
March 2010, the individual’s wife found a new job that paid her a salary similar to that of 
the higher-paying position she held in 2008.  DOE suspended his clearance in July 2010.  
Ex. 1 at 1. 
 
B.  DOE’s Security Concerns 

 
Under Criterion L, the LSO alleges that the individual has engaged in unusual conduct or is 
subject to circumstances which tend to show that he is not honest, reliable, or trustworthy, 
or which furnishes reason to believe that he may be subject to pressure, coercion, 
exploitation, or duress which may cause him to act contrary to the best interests of the 
national security.  10 CFR 710.8 (l).  The unusual conduct in this case includes a pattern of 
financial irresponsibility based on the individual’s filing for bankruptcy in 1997 and in 2009.   
In the PSI conducted on February 9, 2010, the individual acknowledged that he had filed 
bankruptcy in 1997, because he had incurred $8,000 in credit card debt from renovations 
on a home and could not pay his creditors.  He also admitted that he had purchased 
another home in 2006 and was unable to make the mortgage payments without the help of 
credit cards. By 2006, his credit card debt was $43,000, and he was using the cards for 
home improvements and general expenses.  He filed for bankruptcy again in September 
2009.    
 
The individual has exhibited an inability to satisfy his financial obligations twice in 12 years, 
filing bankruptcy in both cases.  An individual who is financially overextended is at risk of 
having to engage in illegal acts to generate funds.   See Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information, The White House, 
(December 19, 2005), Guideline F, ¶ 18.  Failure or inability to live within one’s means, 
satisfy debts, and meet financial obligations may indicate poor self-control, lack of 
judgment, or unwillingness to abide by rules and regulations, all of which can raise 
questions about an individual’s reliability, trustworthiness, and ability to protect classified 
information.  See Guideline F, ¶ 18.  Thus, the LSO’s concern is valid. 
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C.  Hearing Testimony 
 

The individual testified at the hearing and also called three colleagues, one friend and his 
wife as character witnesses.  Tr. at 12-48.  All of the character witnesses described the 
individual as an honest, truthful and trustworthy person.  
 
The individual’s wife confirmed that she and her husband had planned to build a home, live 
in it for two years, and then sell the home, putting the proceeds into the sale of a new 
home.  They planned to do this two or three times, and thus decrease their mortgage 
payment each time.  Tr. at 139-140.  She explained how they had problems with the 
purchase of their house in 2005 when the mortgage payment unexpectedly increased from 
$1500 per month to $2000 per month.  Id. at 145-146.  She testified that her husband takes 
care of the bills, but they generally agree on financial issues.  Id. at 131-132.  They are now 
repaying her parents $150 per week for back rent.  Id. at 160.  Her children know that the 
family is having financial problems and that they cannot purchase everything that they 
want.  She took an online financial class in October 2009, but does not read any financial 
magazines and has not attended any financial counseling.  Id. at 149, 152, 157.  
 
The friend who had advised the individual about serial buying and selling also testified.  He 
explained that the fastest way to pay off a house is to build a house, apply the proceeds to 
a second house after two years, and continue the cycle until the final home is purchased 
with a very small mortgage.  However, he has only built two houses.  Tr. at 124.  The friend 
admitted that although he had made a large profit on the sale of his first house in 2003, 
seven years later he was still living in the house that he purchased with those proceeds.  
Tr. at 109, 125.   
 
The individual testified that he filed bankruptcy twice, both times after purchasing a home 
and making renovations that he put on credit cards.  He also made purchases for business 
ventures and investments that did not pay off.  He testified that since the PSI in February 
2010, he has created a budget for the family and explained his financial situation to his 
children.   The children signed a contract to avoid unnecessary purchases.  Ex.  E.   At the 
time of the hearing, he owed his in-laws $2,700 and was paying $150 per week.   They 
have accumulated a small savings amount.  Tr. at 257-258.  He admitted that he did not 
have any financial education.  Tr. at 260.  He asserted that because of his military 
experience he was better able to handle the stress of the financial problems than a person, 
such as his wife, who had never served in the military.  Id. at 261-263.  He has not 
participated in any credit counseling nor has he even considered counseling.  He 
considered the PSI a consumer credit counseling session and said that it opened his eyes. 
Id. at 263.  He created a budget and now has savings accounts for certain expenses and a 
documented budget. 
 

D. Mitigation of Security Concerns – Criterion L (Unusual Conduct) 
 
The testimony and other evidence presented at the hearing establish that the individual has 
generally behaved in a financially responsible manner since October 2010, the month prior 
to the hearing.  The individual submitted a budget that shows reasonable spending and 
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regular saving.  Ex. D.  However, although he stated that the February 2010 PSI was a 
wake-up call for his finances, there is no evidence that he made the changes necessary in 
his family finances that would reflect a lesson learned until shortly before the hearing in this 
proceeding.  In his PSI the individual described a pattern of poor financial practices, 
including failing to budget properly, living beyond his means, accepting “financial” and 
business advice from a friend who is not a professional in that area,  and failing to prioritize 
his debts.  He has twice experienced bankruptcy due to purchasing and improving a home. 
At the time of the February 2010 PSI, he had not even told his children that he had filed for 
bankruptcy, and he did not sign the family spending contract until October 2010, one month 
prior to the hearing.  PSI at 41, Ex. E.  Therefore, even though he has instituted new 
measures to monitor and improve his finances, I cannot conclude that a few months of 
responsible financial behavior mitigate the individual’s history of financial irresponsibility 
over the last 13 years.   
 
Furthermore, although the individual has presented persuasive evidence that he now 
follows a reasonable budget for a family of seven, he still appears to have financial 
problems.  First, he did not take the advice of the personnel security specialist in February 
2010 to get free financial counseling through the employee assistance program at his site. 
Second, he had not repaid his in-laws for back rent, and the balance owed at the date of 
the hearing was almost the same amount as the balance owed nine months earlier at the 
PSI.  The individual also spent the proceeds of the sale of his home on purchases without 
retiring any of his $44,000 of credit card debt.  Tr. at 271.  Finally, although there is an 
additional $1400 per month of income in the family budget, that money is not being 
deposited into savings.  Ex. D.  The individual explained that the additional funds went to 
purchase a used car and some other items and he insists he knows where his money is 
going, but he did not offer a credible explanation.  Tr. at 272-274.    
 
The individual contends that the security concern is mitigated for two reasons.  First, the 
conditions that resulted in his September 2009 bankruptcy (specifically, the economic 
downturn that lowered real estate prices and rendered his financial scheme unprofitable) 
were beyond his control and unlikely to recur.  Guideline F, ¶ 20 a-b.  Although I agree that 
the economic conditions of recent years were beyond the control of the individual, I must 
base my analysis on his response to those conditions.  Consequently, I cannot conclude 
that the individual acted responsibly under the circumstances.  Budgeting is an exercise 
that is important even during good economic times, and certainly could have helped this 
family understand that the purchase of a more modest home would fit comfortably within 
their income.  The evidence supports the LSO’s argument that the individual did not live 
within his means.  He also took advice from a friend who had not even been able to 
execute the very scheme he advised the individual to follow.  Second, the individual argues 
that the behavior that led to the bankruptcy is unlikely to recur, and occurred under 
circumstances that do not cast doubt on his current reliability, trustworthiness and 
judgment.   Guideline F, ¶ 20a. Given his lengthy pattern of poor money management, a 
few months of generally-sound financial behavior is insufficient to convince me that the 
chances of a return to his previous behavior are acceptably low.  Thus, I cannot find that 
the individual has mitigated the legitimate security concern caused by his financial 
irresponsibility. 
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III. Conclusion 
 

As explained in this Decision, I find that the DOE Operations Office properly invoked 
10 C.F.R. ' 710.8 (l).  After a review of the record, I find that the security concerns of 
Criterion L have not been mitigated.  Under the criterion and the record before me, I cannot 
find that restoring the individual=s access authorization would not endanger the common 
defense and security and would be consistent with the national interest.  Accordingly, I find 
that the individual’s access authorization should not be restored at this time.  Any party 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28.   
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 26, 2011 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   September 27, 2010 
 
Case Number:   TSO-0952 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should grant the 
individual an access authorization. 
 

I. Background 
 
The individual is an applicant for a DOE access authorization.  Ex. 4 at 1.  During a 
background investigation, the individual disclosed that in January 2007, he was cited for 
“Minor in Consumption.”  The Local Security Office (LSO) conducted a personnel 
security interview (PSI) to address this alcohol citation.  Id. at 2.  At the PSI, the 
individual described his pattern of alcohol consumption that led to his citation.  Id. at 2-5.  
As a result of the information gathered during the PSI, the LSO referred the individual to 
a DOE-consultant psychiatrist.  Id. at 7.  In June 2010, the DOE-consultant psychiatrist 
concluded that the individual uses alcohol habitually to excess.  Ex. 6 at 12.   
 
In July 2010, the LSO issued the individual a Notification Letter advising him that it 
possessed reliable information that created a substantial doubt about his eligibility to hold 
an access authorization.  Ex. 1.  In an attachment, the LSO explained that the derogatory 
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information falls within the purview of the potentially disqualifying criterion set forth in 
the security regulations at 10 C.F.R. § 710.8; subsection (j) (Criterion J).2 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On October 8, 2010, the 
Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual was represented by an attorney.  He testified 
and called the following witnesses: a college program counselor, a college classmate, his 
current roommate, a long-time friend, and his counselor from the Employee Assistance 
Program (EAP).  The DOE called the DOE-consultant psychiatrist.  Each side offered 
several exhibits. 
 

II. The Notification Letter and the Security Concern 
 
The LSO cited the following allegations to support its Criterion J security concern: 
 

 The individual began drinking in 2006, and each year since then, he has become 
drunk; 

 
 In June 2007, the individual drank 10 beers at a party and was cited for Minor in 

Consumption; 
 

 While on probation for Minor in Consumption, the individual knowingly violated 
his probation by continuing to drink;  
 

 The individual has driven after drinking; 
 

 Within the past year, one to two times a month, the individual has had 12 or more 
beers and become drunk;  
 

 In the past year, the individual has had as many as 24 hangovers; 
 

 In June 2010, a DOE-consultant psychiatrist concluded that the individual uses 
alcohol habitually to excess; 
 

 The individual acknowledged that he understood the DOE’s security concerns 
about excessive drinking, but on each of the two weekends preceding his June 
2010 psychiatric evaluation, he drank at least 10 beers; and 
 

 The individual does not believe that he drinks too much. 
 
Ex 1. 
 

                                                 
2  Criterion J relates to information that a person has “[b]een or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  Id. at § 710.8(j). 
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I find that the above information constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J.  Excessive alcohol consumption 
raises a security concern because it can lead to questionable judgment and the failure to 
control impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness.  See Guideline G, STEPHEN J. HADLEY, THE WHITE HOUSE, 
ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY FOR ACCESS TO CLASSIFIED 

INFORMATION (2005) 11, available at http://www.fas.org/sgp/isoo/guidelines.pdf 
[ADJUDICATIVE GUIDELINES].   
 

III. Findings of Fact 
 
The individual testified extensively about his alcohol consumption and recovery 
activities.  His witnesses corroborated his testimony. 
 
The individual began drinking in high school, when he drank “a couple of times.”  Tr. at 
16.  In college, he became intoxicated 2-3 times a month.  Id. at 18-19, 83-84.  He did not 
feel that his drinking was a problem at the time of his PSI in April 2010 and at his 
psychiatric evaluation in June 2010.  Id. at 20-21.   
 
The individual quit drinking to train for amateur sports.  Id. at 22, 28, 88, 112.  His last 
intoxication was in May 2010, the weekend he graduated from college, and his last drink 
was shortly thereafter, on the Fourth of July weekend.  Id. at 22, 27, 37, 51-52, 97-98, 
105, 138. 
 
From September 20, 2010, to October 26, 2010, the individual completed a 50-hour 
alcohol education program, as the DOE-consultant psychiatrist recommended.  Id. at  
24-25, 36-37, 59, 130, 135-145.  He received cognitive behavioral therapy, including 
skills to help him cope, relax, and build his self-esteem.  Id. at 124, 134-35.  As his 
participation in the program grew, he learned that he had been drinking excessively.  Id. 
at 27, 118, 127.  Now he acknowledges that during college, he abused alcohol and drank 
to excess.  Id. at 14, 16, 48.  After he finished the alcohol education program, he began 
attending aftercare for support.  Id. at 30, 45, 146.  He has also had four sessions with an 
EAP counselor, who reviews his progress.  Id. at 32, 130, 138.  The individual continues 
to fill his time with amateur sports.  Id. at 57-58. 
 
The individual does not have a problem maintaining his sobriety; he does not have 
cravings.  Id. at 28, 56.  He is “glad” that he received alcohol education because he 
“caught” his drinking problem before it got worse.  Id. at 27.  He intends to never return 
to the level of drinking that raised the concern of the LSO because he enjoys his healthy 
lifestyle.  Id. at 29, 38, 43, 86.  He still enjoys the company of his friends, but he no 
longer feels the need to drink.  Id. at 28-29, 85.  (They do not pressure him to do so.  Id. 
at 64.)  When he goes out with his friends, he serves as designated driver.  Id. at 85, 113.  
Since graduating college, the individual has matured by handling his own finances and 
beginning his first adult job.  Id. at 48, 90, 150.  (The individual began working at a DOE 
site in June 2010.  Id. at 62.)  He would not disobey a court again, as he did when he 
violated his probation.  Id. at 47. 
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IV. Regulatory Standard 

 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

V. Analysis 
 
The DOE based its Criterion J security concern on the conclusion of the DOE-consultant 
psychiatrist that the individual uses alcohol habitually to excess.  Ex. 1; Ex. 6 at 12. 
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A. Habitual Use to Excess 
 
In her report, the DOE-consultant psychiatrist concluded that the individual uses alcohol 
habitually to excess because (i) he does not “understand[] the difference between 
moderate and at-risk drinking”; and (ii) the individual described drinking habits that are 
“excessive by any standard.”  Ex. 6 at 12. 
The individual did not dispute the conclusion of the DOE-consultant psychiatrist.  Tr. at 
7.  Therefore, I will focus on whether the individual has presented adequate evidence of 
rehabilitation or reformation from his habitual use to excess. 
 

2. Rehabilitation or Reformation 
 
The DOE does not have a set policy on what constitutes rehabilitation or reformation 
from habitual use of alcohol to excess.  The Hearing Officer makes a case-by-case 
determination based on the evidence. 
 
Guideline G of the Adjudicative Guidelines states that an individual may mitigate an 
alcohol-related security concern by showing one or more of the following conditions: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur and does not cast 
doubt on the individual’s reliability, trustworthiness, or good judgment;  

 
(b) the individual acknowledges his or her alcoholism . . . provides evidence of 

actions taken to overcome this problem, and has established a pattern of 
abstinence . . .; 

 
(c) the individual is a current employee who is participating in a counseling or 

treatment program, has no history of previous treatment or relapse, and is 
making satisfactory progress; [or] 

 
(d) the individual has successfully completed inpatient or outpatient counseling or 

rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of . . . abstinence in accordance with treatment 
recommendations, such as participation in [AA] or a similar organization and 
has received a favorable prognosis by a duly qualified medical professional or 
a licensed social worker who is a staff member of a recognized alcohol 
treatment program. 

 
ADJUDICATIVE GUIDELINES at 11. 
 
I find that the individual has mitigated the allegations supporting the LSO’s Criterion J 
security concern because, as explained below, he has presented evidence consistent with 
the above conditions.   
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The individual completed a 50-hour alcohol education program, as the DOE-consultant 
psychiatrist recommended, and stopped drinking altogether.  As he progressed through 
the program and his participation grew, he learned about the dangers of drinking and 
realized that his college drinking had been excessive.  He attends aftercare for support 
and replaced drinking with the healthy activities of amateur sports.  He still socializes, 
but he does so without drinking.  Instead of driving after drinking, he now serves as a 
reliable designated driver.  The individual’s increased insight into responsible drinking 
reflects the increased maturity that has marked his life from the time that he graduated 
from college and started his first adult job.  The EAP counselor and the DOE-consultant 
psychiatrist agreed that the individual has presented adequate evidence of rehabilitation 
or reformation, and the DOE-consultant psychiatrist testified that the individual has a low 
risk of relapse.  Tr. at 139, 145, 147. 
 
For the above reasons, I find that the individual has mitigated the allegations supporting 
the Criterion J security concern.  Therefore, I find that the individual has resolved the 
Criterion J security concern. 
 

VI. Conclusion 
 
Because the individual has resolved the Criterion J security concern, I find that he has 
demonstrated that granting him an access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  Therefore, I find that 
the DOE should grant him an access authorization. 
 
The DOE may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 9, 2011 
 



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   September 27, 2010 
 
Case Number:   TSO-0954 
 
 
 
 
This Decision concerns the eligibility of XXXXXXX XXXX (hereinafter referred to as “the 
Individual”) to retain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that his security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had been found by a psychiatrist to suffer from alcohol 
dependence.1   
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 

                                                 
1  The Notification Letter alleges that the Individual has: (1) “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment 
or reliability,” 10 C.F.R. § 710.8(h); and (2) “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol 
abuse,” 10 C.F.R. § 710.8(j).    
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of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on September 28, 2010.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his father, his counselor, and a DOE consultant psychiatrist.  See Transcript of 
Hearing, Case No. TSO-0954 (hereinafter cited as ATr.@). The LSO submitted 10 exhibits, 
marked as Exhibits 1 through 10, while the Individual submitted 15 exhibits, marked as Exhibits 
A through O. 
 
II. FINDINGS OF FACT 
 
On April 17, 2010, the Individual was arrested and charged with Driving While Intoxicated 
(DWI).  Exhibit J at 1.  At the time of his arrest, the Individual’s Blood Alcohol Content was 
measured at .114.2  Exhibit L at 1.    
 
The LSO conducted a Personnel Security Interview (PSI) of the Individual on May 25, 2010.3  
During this PSI, the Individual made a number of admissions concerning his alcohol use.  
Specifically, he admitted that:  his parents had expressed concerns about his drinking, he had 
operated a motor vehicle while intoxicated in January 2010, that he had consumed two drinks of 
alcohol on one occasion since his DWI, and that he was concerned about his own drinking.  
Exhibit 9 at 6, 51, 54-56, 57-59, 61-63.  
 
At the request of the LSO, the Individual was evaluated by the DOE Psychiatrist (the 
Psychiatrist).   The Psychiatrist reviewed selected portions of the Individual’s personnel security 
file, administered several standardized psychological screening tests to the Individual, and 
interviewed the Individual.  During the Psychiatrist’s interview of the Individual, the Individual 
admitted experiencing withdrawal symptoms after he stopped consuming alcohol in April 2010.  
Exhibit 6 at 6.  The Individual also stated that he had consumed eight shots of whiskey on 
April 30, 2010, approximately two weeks after being arrested for DWI.  Id.  The Individual also 
indicated that he was continuing to use alcohol.  Id. at 6, 9.  After completing his evaluation of 
the Individual, the Psychiatrist issued a report in which he concluded that the Individual met the 
criteria for alcohol dependence set forth in the American Psychiatric Association’s Diagnostic 
and Statistical Manual, fourth edition, text revision (DSM-IV-TR).4  Id. at 9-11.  The Psychiatrist 
further opined that the Individual habitually drinks to excess.  Id.  The Psychiatrist found the 
Individual’s alcohol dependence to be an illness or condition that causes, or may cause, a defect 
in the Individual’s judgment and reliability.  Id. at 10-11.   
 
The Psychiatrist opined that in order to show he was rehabilitated, the Individual should either:  
“Produce documented evidence of attendance at Alcoholics Anonymous for a minimum of 150 
hours with a sponsor, at least three times a week, for a minimum of one year and be completely 
                                                 
2 The Statement of Charges alleges that the Individual’s Blood Alcohol Content was .14 at the time of his DWI 
arrest.  Statement of Charges at ¶ B.1.  However, the Breathalyzer test records indicate that the Individual’s Blood 
Alcohol Content was .114 at the time of his DWI arrest.  Exhibit J at 1.      
 
3 A transcript of this PSI appears in the record as Exhibit 9.  
 
4  A copy of the DOE Psychologist’s report appears in the record as Exhibit 6.   
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abstinent from alcohol for a minimum of one year following the completion of this program; i.e. 
two years of abstinence; or satisfactorily complete a minimum of 50 hours of a professionally 
lead, alcohol abuse treatment program, for a minimum of six months, including what is called 
‘aftercare’ and  be completely abstinent from alcohol for a minimum of one and one-half years 
following the completion of this program; i.e. two years of abstinence.”  Exhibit 6 at 11.  The 
Psychiatrist provided the following opinions concerning reformation:  “If the [Individual] goes 
through one of the two rehabilitation programs listed above, then two years of documented 
absolute abstinence would be necessary to show adequate evidence of reformation. If the 
[Individual] does not go through one of the two rehabilitation programs listed above, then three 
years of documented absolute abstinence would be necessary to show adequate evidence of 
reformation.”  Id. at 12.  The Psychiatrist further noted that any resumption of alcohol 
consumption would be evidence that the Individual is not reformed or rehabilitated.  Id. at 11-12.  
The Psychiatrist concluded that, at the time of his evaluation, the Individual was not rehabilitated 
or reformed from his alcohol dependence.  Id.    
 
At his hearing, the Individual agreed with the Psychiatrist’s conclusion that he is alcohol 
dependent.  Tr. at 7, 37.   The Individual testified that he is addressing his alcohol dependence.  
At the time of the hearing, the Individual was one month into a six-month treatment program, a 
program which includes weekly one-on-one and group counseling.  Id. at 37, 46-47.  The 
Individual testified that he intends to abstain from alcohol use in the future.  Id. at 37, 47-49.  
The Individual agreed that the Psychiatrist’s treatment recommendations were appropriate and 
testified that he intends to comply with them.  Id. at 43-44.  The Individual testified that he had 
completed all of the requirements necessary to have his driver’s license restored.  Id. at 44-45.  
However, the Individual testified that his last use of alcohol occurred on October 29, 2010, one 
month prior to his hearing, and the night before his first meeting with his one-on-one counselor.  
Id. at 48.   
  
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this decision: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
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IV.  ANALYSIS 
 
The Psychiatrist and the Individual’s Counselor agree that the Individual is alcohol dependent.  
Tr. at 57, 68, 81, 94-95.  This diagnosis raises security concerns under both Criteria J and H.  
First, excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual's reliability and 
trustworthiness.  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines) at ¶ 21.  Second, alcohol 
dependence is an illness or mental condition which can significantly impair an individual’s 
judgment, trustworthiness or reliability.  In the present case, a particularly strong association 
exists between the Individual’s consumption of alcohol and his subsequent failure to exercise 
good judgment and to control his impulses, as evidenced by his engagement in activities that 
required the intervention of law enforcement to protect those around him.   
 
Since the Individual does not contest the diagnosis at issue, the only remaining issue is whether 
the Individual has shown that he is adequately rehabilitated or reformed to resolve the security 
concerns raised by his alcohol dependence.  After carefully reviewing all the evidence in this 
case, I find that the Individual has not done so.  While the Individual now understands that he is 
alcohol dependent and has begun to address this condition in the appropriate manner, he is not 
yet far enough along in his recovery to resolve the security concerns raised by his alcohol 
dependence.  As stated above, the Individual’s last use of alcohol occurred just one month before 
his hearing.  Furthermore, he is only one month into a six-month counseling program.  The 
Individual’s counselor testified that the Individual’s motivation for seeking treatment is now 
internal rather than external.  He also opined that the Individual’s long term prognosis is 
excellent.  However, he testified that he did not have enough experience with the Individual to 
conclude that he is reformed or rehabilitated.  Tr. at 59, 65-67.  To this end, the Counselor 
testified: “He’s just a baby, as far as I’m concerned.  Thirty days doesn’t really give me a lot of 
time, even with individuals in group sessions.”  Id. at 70-71.          
 
The Psychiatrist was present for the testimony of each of the other witnesses during the hearing.  
After the other witnesses had concluded their testimony, the Psychiatrist testified that although 
he saw some positive factors improving the Individual’s prognosis, the Individual is neither 
reformed nor rehabilitated from his alcohol dependence.  Id. at 95-96.  
 
Based upon the compelling testimony of the Psychiatrist and the Individual’s Counselor, I find 
that the Individual has not mitigated the security concerns raised under Criteria H and J.  
       
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria H and J.  I 
find that unmitigated security concerns remain under both of these criteria.  Accordingly, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
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Individual's security clearance should not be restored at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 12, 2011 
 



1/  Decisions issued by the Office of Hearings and Appeals (OHA),

with names and other personal identifying information deleted, are

available on the OHA website located at http://www.oha.doe.gov.

The text of a cited decision may be accessed by entering the case

number of the decision in the search engine at

http://www.oha.doe.gov/search.htm.

2/ Access authorization is defined as “an administrative

determination that an individual is eligible for access to

classified matter or is eligible for access to, or control over,

special nuclear material.”  10 C.F.R. § 710.5(a).  Such

authorization will be referred to variously in this Decision as

access authorization or security clearance.

* The original of this document contains information which is

subject to withholding from disclosure  under 5 U.S.C. § 552. 

Such material has been deleted from this copy and replaced with

XXXXXX’s.
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 DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 27, 2010

Case Number: TSO-0955

This Decision considers the eligibility of XXXXXXX XXXXXXX

(hereinafter referred to as "the individual") to hold an access

authorization under the regulations set forth at 10 C.F.R. Part

710, entitled "Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material." 1/ 

As explained below, it is my decision that the individual’s access

authorization should not be restored. 2/  



I.  BACKGROUND

The individual works for a Department of Energy (DOE) contractor

and held a DOE access authorization from May 2009 until it was

suspended in June 2010.  In May 2010, the Local Security Office

(LSO) received an incident report from the individual indicating

that in late April 2010, he had received a citation from a local

police department for Possession of Drug Paraphernalia.  DOE

Exhibit 4. The LSO then conducted a Personnel Security Interview

with the individual in May 2010 (the 2010 PSI).  DOE Exhibit 8.

  

In June 2010, the LSO suspended the individual’s access

authorization and, in July 2010, it issued a Notification Letter to

him (the Notification Letter), together with a statement setting

forth the information that created a substantial doubt about the

individual’s eligibility to hold a DOE security clearance

(Enclosure 2).  DOE Exhibit 1.  In Enclosure 2, the LSO found that

in April 2010, the individual was cited for Possession of Drug

Paraphernalia, after police discovered a pipe containing marijuana

residue in his vehicle, thereby raising a concern under 10 C.F.R.

§ 710.8(k) (Criterion K) that he has possessed or used illegal

drugs since his last admitted use of marijuana in May 2006.  

In addition, the LSO also found that the individual’s criminal

conduct during the period from 2006 until 2010 has raised concerns

under 10 C.F.R. § 710.8(l) (Criterion L) that he is not honest,

reliable and trustworthy.  In this regard, the LSO refers to

citations or charges against the individual for burglary,

possession of drug paraphernalia, speeding, failure to properly

register his vehicle, failure to insure it, driving on a suspended

license, and failure to appear in court.  Finally, the LSO alleges

that the individual appears to have violated his May 2009 DOE Drug

Certification.  Notification Letter, Enclosure 2.

In November 2010, I convened a hearing (hereinafter the “Hearing”)

to provide the individual with the opportunity to present a

response to the concerns identified in the LSO’s Notification

Letter.  At the Hearing, I received testimony from five persons:

the individual, his girlfriend, his co-worker, and two longtime

friends.  

II.  APPLICABLE STANDARDS

A DOE administrative review proceeding under this Part is not a

criminal case, in which the burden is on the government to prove

the defendant guilty beyond a reasonable doubt.  In this type of

case, we apply a different standard, which is designed to protect



national security interests.  A hearing is "for the purpose of

affording the individual an opportunity of supporting his

eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).

The burden is on the individual to come forward at the hearing with

evidence to convince the DOE that granting or restoring his access

authorization "would not endanger the common defense and security

and would be clearly consistent with the national interest."

10 C.F.R. § 710.27(d).  This standard reflects a presumption

against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (the "clearly

consistent with the interests of national security test" for the

granting of security clearances indicates "that security

determinations should err, if they must, on the side of denials");

Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the

issuance of a security clearance).  

III.  ANALYSIS OF TESTIMONY AND FINDINGS

A. The Notification Letter Raises Valid Criteria K and L Concerns

I find that the information set forth in Enclosure 2 of the

Notification Letter constitutes derogatory information that raises

substantial doubt regarding the individual’s eligibility for access

authorization under Criteria K and L.  With respect to Criterion K,

the individual acknowledges that in April 2010, the police

discovered a pipe containing marijuana residue in his vehicle,

clearly indicating that the individual possessed an illegal drug,

and raising the concern that he used it.  With respect to

Criterion L, the individual also admits being charged with the

vehicle violations and criminal acts specified in Enclosure 2, and

to associating with a known user of marijuana.  Criminal activity

and association with persons involved in criminal activity raise

concerns about an individual’s reliability, trustworthiness and

ability to protect classified information.  See Revised

Adjudicative Guidelines for Determining Eligibility for Access to

Classified Information, issued by the Assistant to the President

for National Security Affairs, The White House (December 29,

2005)(Adjudicative Guidelines) at Guideline G, ¶ 16(g).  I

therefore turn to the issue of whether the individual has mitigated

these concerns.  The individual’s assertions and evidence regarding

his legal and social history influence my assessment of his

explanations for his more recent behavior, so I will discuss this

evidence before addressing the particular Criterion K and L

concerns at issue in this case.



B.  The Individual’s Explanations Concerning His History of Illegal

Activity

The individual, who is in his mid-twenties, testified that he is a

trustworthy person, and believes that the incidents described in

Enclosure 2 of the Notification Letter should not bar the

restoration of his access authorization.  TR at 10.  The individual

stated that he last used marijuana while attending college in 2006,

and that he used the marijuana with his ex-girlfriend, who had

obtained it from her brother.  TR at 95-96.  He stated that he

stopped using marijuana because he “didn’t derive a whole lot of

enjoyment from it” and because it made him feel “guilty”.  TR at

90.  See also Individual’s Electronic Questionnaire for

Investigations Processing (e-QIP formerly called QNSP) signed

May 28, 2009, at 46.  DOE Exhibit 6.  DOE records indicate that the

individual was tested for  illegal drugs in January 2009 and in May

2010, and that both of these tests were negative for the presence

of illegal drugs.  See LSO Case Evaluation Sheet at 2, DOE

Exhibit 3, Individual’s Exhibit 1.  In addition, the individual’s

girlfriend and longtime friends, who all attended high school with

the individual, supported his testimony that he last used marijuana

in 2006.  His girlfriend testified that she renewed her

acquaintance with the individual and started dating him in 2008,

and that they have lived together for about one year.  She stated

that the individual has never consumed marijuana in her presence,

and that she would not tolerate any use of illegal drugs in their

relationship.  TR at 40, 47.  One longtime friend testified that he

roomed with the individual their freshman year in college, and has

socialized with the individual on a regular basis thereafter, and

that he has never seen the individual smoke marijuana.  TR at 23-

24.  The individual’s other longtime friend testified that the

individual used marijuana “a little bit” at the beginning of

college, but not since then.  TR at 63, 68.  In addition, the

individual’s co-worker testified that he and the individual worked

together on a daily basis from about October 2009 until February

2010, and he never suspected the individual of any drug use.  TR at

53, 56.

   

The individual testified that in early 2007, he was arrested for

burglary, after he and a former friend illegally entered a

fraternity house and took some food and a movie video.  He stated

that he was intoxicated at the time of this event, and that his

judgment was impaired.  He testified that his friend had the idea

of entering the building and jimmied open a sliding door.  The

individual stated that he “knew it was wrong right away”, but that

he was too immature to oppose his friend.  TR at 92-93.  The

individual was arrested as he left the building and, due to an



3/  The individual’s Security Background Investigation indicates

that the arrest for Burglary occurred on January 11, 2007, that the

charges were apparently reduced to Criminal Trespass and Larceny

less that $250, and that the individual was placed on probation for

almost one year.  LSO Case Evaluation Sheet at 5, DOE Exhibit 3.

4/ The record in this case contains some confusion about the timing

of the individual’s move.  On his 2009 e-QIP, the individual stated

that this move occurred in August 2008.  He also indicates on his

2009 e-QIP that he was employed in the city where he attended

college until August 2008.  However, at the Hearing, the individual

testified that he must have moved in August 2007 because he moved

soon after his burglary arrest in early 2007.  2009 e-QIP at 10-11,

19.  TR at 97. 

administrative mistake, he remained in jail for several days after

this arrest. 3/    The individual testified that this experience

helped him to find the empowerment to resist bad suggestions from

others. TR at 94-95, 98.  He testified that following the arrest,

he broke off his relationship with his former girlfriend and went

to live with his sister in another city. 4/    He stated that in

the Fall of 2008, he renewed his commitment to his religion, and

took various jobs to get himself out of debt before being hired by

the DOE contractor in 2009.  TR at 72-78.  

The individual testified that his April 2010 citation for

Possession of Drug Paraphernalia occurred when he was speeding down

a residential street to visit a friend, and was stopped by a police

officer.  The police officer saw the marijuana pipe in the door

compartment of his car, and asked him about it.  The individual

stated that he initially answered that the pipe was his because he

felt that anything in his car was his responsibility.  TR at  79.

The police officer searched the car and found no illegal drugs, but

he did find a box of synthetic urine in the glove compartment. LSO

Case Evaluation Sheet at 3, DOE Exhibit 3; TR at 80.  The

individual testified that the pipe and the box of urine belonged to

a female friend of his girlfriend (hereinafter referred to as the

individual’s acquaintance), who had borrowed the car the week

before and left these items in the car.  TR at 80.  He stated that

this acquaintance had admitted in a telephone conversation after

his arrest that the pipe and synthetic urine were hers, but that

she refused to acknowledge this to DOE Security because she was

afraid of getting into trouble.  He stated that, as a result of her

refusal to acknowledge responsibility, he decided to sever his ties

with her.  TR at 89.  The individual testified that he was tested

by his employer for marijuana about two weeks after his April 2010



5/ A copy of this drug test was submitted by the individual as

Individual’s Hearing Exhibit 1. 

police stop, and the test was negative. 5/  The individual’s

girlfriend testified that the acquaintance also told her that she

left the marijuana pipe in the individual’s car.  She stated that

she did not ask the acquaintance about the synthetic urine, but

that she knew that the acquaintance was subject to random drug

testing at her job.  TR at 32, 50.  One of the individual’s

longtime friends testified that immediately after the April 2010

incident, the individual complained to him about the acquaintance’s

behavior in leaving a marijuana pipe in his car.  TR at 18. 

At the time of his April 2010 police stop, the individual also was

charged with speeding, failure to properly register his vehicle,

and failure to insure it.  The individual later pled guilty to

speeding, and paid a fine of $190.  See LSO Case Evaluation Sheet

at 7, DOE Exhibit 3.  The individual stated that the registration

on his vehicle had expired in March 2010, and that his vehicle was

insured at the time of the April 2010 police stop, but that he was

unable to find the insurance papers due to the clutter in his

vehicle.  TR at 78-79, 99.  He stated that he had his insurance

company fax his proof of insurance to the police, and that he later

brought his renewed vehicle registration, and his negative drug

test to court, and the court dismissed the registration, insurance,

and drug paraphernalia charges.  TR at 99; see also Auto Insurance

Coverage document and “Notice of Dismissal of Criminal Complaint”,

Individual’s Hearing Exhibits 4 and 3.

C.  The Individual’s Association with a Marijuana User in 2009 and

2010 

The individual testified that in late 2009, his acquaintance

displayed her marijuana pipe to him at a bar, and on another

occasion used the pipe to smoke marijuana in his presence while he,

his girlfriend, and some other friends spent the night in the

acquaintance’s home.  TR at 83-85.  He stated that he refused the

acquaintance’s offer to smoke marijuana from her pipe, and left the

room.  He stated that he did not leave the house, because it was

very late and his girlfriend was already asleep.  TR at 85-86.  The

individual’s girlfriend stated that she and the individual spent

the night at the acquaintance’s home on several occasions in 2009

and early 2010 after they had all been to a local bar.  She stated

that she knows the acquaintance smokes marijuana to help herself go

to sleep.  TR at 41-42. 



The individual stated that if a similar situation happened today,

he would “leave the residence right away”, that he would probably

warn the users that he would call the police if they continued the

activity, and that he would make an effort not to associate with

them again.  TR at 87.  The individual testified that the single

incident involving this acquaintance was the only instance where he

witnessed illegal drug use since he executed his DOE Drug

Certification in May 2009.  TR at 103-104.  The individual’s

longtime friends testified that they do not recall ever seeing the

individual at social gatherings where marijuana was being consumed.

TR at 25, 68-69.

The individual stated that he recognized that it was poor judgment

to socialize with someone who used marijuana, but that he has had

no contact with this person since May 2010 when she acknowledged

leaving the pipe in his car.  The individual’s girlfriend testified

that in the Fall of 2010, the acquaintance moved to another state,

and she does not believe that the individual will socialize with

her in the future.  TR at 34-35.  The individual and his girlfriend

testified that they do not attend social functions where marijuana

and other drugs are present.  TR at 45.  He stated that he will not

use marijuana or associate with marijuana users in the future.  TR

at 87-88.  He stated that since he was suspended from his

employment with the DOE contractor due to his suspended clearance,

he has returned to college to complete his degree, while his

girlfriend completes a doctoral program. TR at 77-78.

D.  The Individual Has Mitigated the DOE’s Criterion K Concern  

The LSO invoked Criterion K, noting that the individual’s

April 2010 police incident established that he was in possession of

a marijuana pipe containing marijuana residue.  While the

individual admits that the pipe was found by police in his vehicle,

he asserts that the pipe and a container of synthetic urine was

placed there by an acquaintance who borrowed his car, and that he

was not aware of the presence of the pipe until it was discovered

by the police.  After reviewing the testimony of the individual and

his witnesses, I conclude that the individual has established that

the pipe and a container of synthetic urine were placed in the car

by this acquaintance.  The individual and his girlfriend both

testified that the acquaintance told them on separate occasions

that she had left her marijuana pipe in the individual’s car.  The

individual stated that the acquaintance also acknowledged to him

that the synthetic urine was hers, and the girlfriend testified

that the acquaintance would have needed the synthetic urine because

the acquaintance was subject to random drug testing at her

workplace.  Finally, one of the individual’s longtime friends



testified that immediately after the incident, the individual

complained to him that the actions by the acquaintance had gotten

him into legal trouble.  

The individual admits that when the police officer pointed to the

marijuana pipe lying in his car door compartment, he stated that

the pipe was his own.  However, I accept the individual’s

explanation that he was simply acknowledging his responsibility for

the contents of his car.  His girlfriend and his longtime friend

also indicated that the individual’s car was extremely cluttered,

and that it was not surprising that the individual did not see the

pipe prior to its discovery by the police officer.  The fact that

the individual passed a drug test for marijuana two weeks after

this incident indicates that he was not a regular user of marijuana

at the time.

In accepting this testimony, I find that the individual

acknowledged his past marijuana use and legal problems, but that he

persuasively presented the positive changes in his life that he

made after his 2007 arrest, and presented witness testimony that

strongly supported these changes, as well as his basic honesty and

reliability.  For these reasons, I find that the individual’s

explanation for the presence of a marijuana pipe and synthetic

urine in his car in April 2010 has successfully mitigated the

Criterion K security concerns raised in the Notification Letter.

E.  The Individual has not yet Mitigated the Criterion L Concerns

At the Hearing, the individual admitted violating his May 2009 Drug

Certification by his association with marijuana use.  Specifically,

he admits to being in the presence of his acquaintance in the Fall

of 2009 when she used marijuana and offered some to him.  The

testimony of his girlfriend indicates that she and the individual

stayed at the acquaintance’s home on several occasions in 2009 and

early 2010, and the individual admits that he loaned his car to

this acquaintance for several days in April 2010, which resulted in

his unintentional possession of drug paraphernalia.  The individual

has admitted regret for these associations with marijuana, and has

expressed what I believe is a genuine commitment to avoiding such

associations in the future.  However, the individual severed his

association with the acquaintance in May 2010, only six months

prior to the Hearing in this matter.  The individual has not yet

had an opportunity to demonstrate that his strengthened commitment

to avoiding any associations involving the use or presence of

illegal drugs will be effective in preventing future incidents such

as those involving his acquaintance.  See Revised Adjudicative

Guidelines, Guideline J, ¶ 32(a) and (d).  



Finally, I find that the individual has mitigated concerns

involving his April 2010 citations for the possession of drug

paraphernalia, and State automobile insurance requirements.  While

the individual’s admitted instance of speeding and of permitting

his car registration to expire raise some concerns about the

individual’s behavior, I find that these legal violations are

lesser offenses and not sufficiently numerous to raise a security

concern that would be disqualifying. See Revised Adjudicative

Guidelines, Guideline J, ¶ 31(a).  I also find that the

individual’s legal problems in April 2010 do not indicate a

continuation of a pattern of criminal activity from 2006 and 2007.

With the exception of his violation of his Drug Certification, I

find that the individual has mitigated his criminal conduct under

Criterion L. 

IV. CONCLUSION

For the reasons set forth above, I find that the LSO properly found

that the individual’s behavior raised Criterion K and L concerns.

Further, I find that the derogatory information under Criterion K

has been mitigated by evidence that the individual did not use or

knowingly possess illegal drugs.  However, I also find that the

Criterion L concerns related to the individual’s violation of the

Drug Certification have not been mitigated sufficiently at this

time.  Accordingly, after considering all of the relevant

information, favorable or unfavorable, in a comprehensive and

common-sense manner, I conclude that the individual has not yet

demonstrated that restoring his access authorization would not

endanger the common defense and would be clearly consistent with

the national interest.  The individual or the DOE may seek review

of this Decision by an Appeal Panel under the regulation set forth

at 10 C.F.R. § 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date:January 5, 2011 
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Hearing Officer's Decision 
 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing: September 30, 2010 
 
Case Number:  TSO-0956 
 
 
This Decision concerns the eligibility of XXXXXXXXXX 
(hereinafter "the Individual") for access authorization, also 
referred to as a security clearance.  The regulations governing 
the Individual's eligibility are set forth at 10 C.F.R. Part 
710, "Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material."1  This 
Decision will consider whether, based on the testimony and other 
evidence presented in this proceeding, the Individual’s 
suspended access authorization should be restored.  For the 
reasons detailed below, I have concluded that the Individual’s 
access authorization should not be restored at this time.   
 

I. Procedural History  
 
The Individual has held a security clearance for many years.  
DOE Ex. 3 at 3.  In the spring of 2010, the Individual was 
arrested for shoplifting.  DOE Ex. 11.  Shortly thereafter, the 
Local Security Office (LSO) conducted a Personnel Security 
Interview (PSI) of the Individual, DOE Ex. 16, and then referred 
the Individual to a DOE consultant-psychiatrist (the DOE 
psychiatrist), DOE Ex. 4.  During his interview with the DOE 
psychiatrist, the Individual reported taking his wife’s 
prescription medication (Ambien), id. at 11, which prompted the 
LSO to conduct a second PSI, in which the Individual stated that 
he had used the medication on two occasions, DOE Ex. 15 at 7-8, 

                                                 
1 Decisions of the Office of Hearings and Appeals (OHA), with names and other 
personally identifiable information deleted, are available on the OHA website 
at http://www.oha.doe.gov.  The text of a decision may be accessed by 
entering the case number of the decision in the search engine at 
http://www.oha.doe.gov/search.htm.  
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14.  After the second PSI, the LSO issued a Notification Letter, 
citing the Bond Amendment and the DOE Part 710 regulations.  DOE 
Ex. 1, citing 50 U.S.C. § 435c(b) (an unlawful user of a 
controlled substance is not eligible for a security clearance); 
10 C.F.R. § 710.8(k) (illegal drug use) (Criterion K); 10 C.F.R. 
§ 710.8(h) (mental condition causing a significant defect in 
judgment and reliability) (Criterion H); 10 C.F.R. § 710.8(l) 
(lack of honesty, reliability, or trustworthiness) 
(Criterion L). 
  
The Individual requested a hearing before an Office of Hearings 
and Appeals (OHA) Hearing Officer, DOE Ex. 2, and the OHA 
Director appointed me to serve as the Hearing Officer.  Prior to 
the hearing, the parties submitted exhibits.  The Individual 
testified and presented three witnesses – his wife, his treating 
psychiatrist, and his treating psychologist.  The DOE counsel 
presented one witness – the DOE psychiatrist.          
 
        II. Governing Standards  
                                                                                                                                
Under Part 710, certain types of information raise concerns 
about whether an individual is eligible for access 
authorization.  Derogatory information includes, but is not 
limited to, the information specified in the regulations.  
10 C.F.R. § 710.8.  Once a security concern exists, the 
individual has the burden to bring forward sufficient evidence 
to resolve the concern.   
 
In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, 
including the nature of the conduct at issue, how frequently it 
occurred, how recently it occurred, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing 
on the relevant security concerns.  10 C.F.R. § 710.7(c).  The 
decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, 
favorable and unfavorable.  Id. § 710.7(a).  In order to reach a 
favorable decision, the Hearing Officer must find that “the 
grant or restoration of access authorization to the individual 
would not endanger the common defense and security and would be 
clearly consistent with the national interest.”  Id. 
§ 710.27(a). 
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III. Findings of Fact and Analysis  
 

A. Bond Amendment and Criterion K  
 
The Bond Amendment precludes the grant of a security clearance 
to an individual who “is an unlawful user of a controlled 
substance.”  50 U.S.C. § 435c(b).  In addition, illegal drug use 
is a concern under Criterion K.  10 C.F.R. § 710.8(k).  See also 
Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005 by 
the Assistant to the President for National Security Affairs, 
The White House (Adjudicative Guidelines) ¶ 24(b) (“use of a 
legal drug that deviates in a manner from approved medical 
direction”).  Illegal drug use may impair judgment and raises 
questions about a person’s ability or willingness to comply with 
laws, rules, and regulations.  Id. ¶ 24. 
 
As mentioned above, during the second PSI, the Individual stated 
that, on two occasions, his wife had given him her Ambien 
medication, which is a controlled substance.  Based on that 
statement, the LSO properly invoked the Bond Amendment and 
Criterion K.   
 
Because the LSO properly invoked the Bond Amendment and 
Criterion K concerns, the Individual has the obligation to 
resolve those concerns.  As explained below, the Individual has 
resolved the concerns.   
 
At the hearing, the Individual’s wife testified that the 
Individual had an Ambien prescription at the time of his use.  
Tr. at 9-10.  Consistent with that testimony, the Individual 
submitted medical documentation, showing that, at the time of 
the Ambien use, his physician had prescribed Ambien for him.  
Individual Ex. F (letter from physician).  The Individual 
attributed his statement about his Ambien use to confusion 
arising from his failure to take responsibility for managing his 
medications.  Tr. at 82-83, 91.  The Individual stated that 
since he began therapy, he has taken full responsibility for 
managing his medications, and this statement was corroborated by 
his wife.  Id. at 91-92.   
 
As the foregoing indicates, the Individual’s physician had 
prescribed Ambien for the Individual at the time of the Ambien 
use.  The Individual’s confusion over his medication will not 
arise in the future because he has now assumed responsibility 
for managing his medications.  Accordingly, I find that the 
Individual is not “an unlawful user of a controlled substance” 
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within the meaning of the Bond Amendment, 50 U.S.C. § 435c(b), 
and that the Individual has resolved the associated Criterion K 
security concern.  See also Adjudicative Guidelines ¶ 26(d) 
(behavior “does not cast doubt about the individual’s current 
reliability, trustworthiness, or good judgment”).   
 

B. Criteria H and L  
 
Criterion H applies where an individual has an “illness or 
mental condition of a nature which, in the opinion of a 
psychiatrist” causes or may cause a “significant defect in 
judgment or reliability.”  10 C.F.R. § 710.8(h).  See also 
Adjudicative Guidelines ¶ 28 (psychological conditions).  
Similarly, Criterion L applies where an individual has engaged 
in conduct casting doubt on whether he is “honest, reliable, and 
trustworthy.”  10 C.F.R. § 710.8(h).  See also Adjudicative 
Guidelines ¶ 31 (criminal conduct).     
 
The DOE psychiatrist diagnosed the Individual with one or more 
mental conditions causing a significant defect in judgment and 
reliability.  DOE Ex. 4 at 23-24.  Similarly, the Individual’s 
April 2010 shoplifting arrest casts doubt on whether the 
Individual is honest, reliable, and trustworthy.  Based on the 
foregoing, the LSO properly invoked Criteria H and L. 
 
Because the LSO properly invoked Criteria H and L, the 
Individual has the obligation to resolve those concerns.  In 
this regard, the Individual does not dispute that he suffers 
from one or more mental conditions that caused a significant 
defect in judgment and reliability, demonstrated by three 
shoplifting incidents: two in 2004 and one in 2010.  Tr. at 84-
94.  The Individual seeks to resolve the concerns by showing 
that he is fully engaged in mental health treatment that has 
stabilized his conditions to the point that they no longer cause 
a significant defect in judgment and reliabilty and will not do 
so in the future.   
 
The record amply supports the Individual’s assertion that he has 
sought treatment and made significant progress.  The Individual 
sees a psychiatrist who specializes in psychopharmacology, or 
medication management.  Tr. at 23-25, 28-29.  The Individual 
also sees a licensed clinical psychologist for counseling 
approximately three times per month.  Id. at 50-51.  Those 
professionals have diagnosed the Individual with major 
depressive disorder (recurrent and in remission), dysthymic 
disorder, adjustment disorder with mixed disturbance of emotions 
and conduct, and generalized anxiety disorder (resulting in 
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obsessive-compulsive tendencies).  See, e.g., id. at 24, 47, 49.  
As of the time of the hearing, the Individual had been engaged 
in treatment for seven months.  Id. at 24 (psychiatrist), 45 
(psychologist).  The Individual, his wife, and the two medical 
professionals all testified that the Individual now understands 
the chronic nature of his illness and is fully committed to his 
treatment, including medication.  See, e.g., id. at 11-18 
(wife); 29-30, 34 (psychiatrist); 51-52, 66 (psychologist); 72-
73 (Individual).   
 
The dispute in this case concerns the Individual’s risk of 
relapse.  The Individual’s psychiatrist views the Individual’s 
current risk of discontinuing his medications as “very, very 
low.”  Tr. at 41.  The Individual’s psychologist characterized 
the Individual’s current risk of relapse as “slight.”  Id. at 
80.  In contrast, the DOE psychiatrist viewed the Individual’s 
current risk of relapse as “moderate.”  Id. at 113.  
Accordingly, she continued to opine that the Individual needed 
treatment and remission of symptoms for one year in order to 
reduce his risk of relapse to “low.”  Id. at 115-16.         
 
After considering all the evidence and testimony, I find that 
the Individual has not demonstrated that his risk of relapse has 
been reduced to “low.”  Although the Individual’s psychiatrist 
and psychologist testified thoughtfully and candidly, the DOE 
psychiatrist’s testimony was more persuasive.  She listened to 
the testimony of the treating professionals and noted their 
insights into the Individual’s mental conditions, including the 
Individual’s obsessive-compulsive tendencies.  Tr. at 109-17.  
She also noted, inter alia, the lengthy history of the 
Individual’s mental illness, the six-year span of time between 
the 2004 and 2010 shoplifting arrests, and the Individual’s need 
for further therapy to gain insight concerning the “triggers” of 
the shoplifting.  Id.  Accordingly, after considering all of the 
evidence and testimony, I find that the Individual has not 
resolved the Criterion H concern at this time.  See, e.g., 
Personnel Security Hearing, TSO-0825 at 7, aff’d (OS 2010) 
(moderate risk of relapse does not resolve security concern); 
see also Revised Adjudicative Guidelines ¶ 29(c) (mitigating 
factor exists where “individual’s previous condition is under 
control or in remission, and has a low probability of recurrence 
or exacerbation”). 
 
Similarly, I find that the Individual has not resolved the 
Criterion L concern at this time.  In general, to resolve a 
Criterion L concern arising from illegal conduct, an Individual 
must show rehabilitation, including a passage of time without 
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recurrence of the criminal activity.  See Adjudicative 
Guidelines ¶ 32(d).  In this case, the Individual had three 
shoplifting arrests that span a six-year period, with the most 
recent arrest occurring within the past year.  Given those 
circumstances, the Individual has not yet resolved the 
Criterion L concern.  As noted above, the Individual is 
participating in treatment for the mental conditions giving rise 
to the shoplifting:  when the Individual’s treatment reduces his 
risk of relapse to “low,” he will have resolved the Criterion L 
concern. 
 

IV. Conclusion  
 
The Individual has resolved the concerns arising under the Bond 
Amendment and Criteron K.  On the other hand, the Individual has   
not resolved the Criteria H and L concerns.  For that reason, I 
cannot conclude that restoring the Individual’s access 
authorization “would not endanger the common defense and 
security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).  Accordingly, the Individual’s 
access authorization should not be restored at this time.  Any 
party may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28.     
 
 
 
Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      October 1, 2010

Case Number:                      TSO-0957

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a security

clearance in connection with that employment. On April 16, 2010, he was arrested for Driving Under

the Influence of Alcohol (DUI). After this arrest, the contractor referred the individual to a substance

abuse specialist for an evaluation. Because the arrest and the referral raised security concerns, the

Local Security Office (LSO) summoned the individual for an interview with a personnel security

specialist in May 2010. The LSO initially determined that its security concerns had been resolved

during this Personnel Security Interview (PSI). However, after the substance abuse specialist

diagnosed the individual as suffering from Alcohol Abuse, the LSO referred the individual to a local

psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation.
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3 This testimony directly contradicts the individual’s statement during his PSI that he first drank

alcohol during his freshman year in college. DOE Ex. 11 at 27-28.

4 This testimony directly contradicts the individual’s statements during the PSI and his agency-

sponsored psychiatric evaluation that his last consumption of alcohol occurred on the evening of his

arrest. DOE Ex. 11 at 15-16; DOE Ex. 6 at 8. 

The DOE psychiatrist prepared a written report, setting forth the results of that evaluation, and sent

it to the LSO. After reviewing this report and the rest of the individual’s personnel security file, the

LSO determined that derogatory information existed that cast into doubt the individual’s eligibility

for access authorization. The LSO informed the individual of this determination in a letter that set

forth the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this

letter as the Notification Letter. The Notification Letter also informed the individual that he was

entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his

eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 12 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced 14 exhibits and presented the testimony of six witnesses, in addition to

testifying himself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY             

CONCERNS

A. The Individual’s Alcohol Usage

The following alcohol usage history was obtained from the individual during his PSI (DOE Exhibit

(DOE Ex.) 11), and during his testimony at the hearing. The individual began drinking at “sixteen

or seventeen,” in 1997 or 1998, when he had “a beer or two” with his father while deer hunting.

Hearing Transcript (Tr.) at 137. 3 His drinking continued in college, where he would consume six

to ten beers over a four or five hour period, two or three times per month, drinking to intoxication

on each occasion. DOE Ex. 11 at 28-29. After his graduation in 2002, the individual reported, his

alcohol consumption decreased to approximately once per month, consuming the same amount of

beer and becoming intoxicated. Id. at 32. After the individual moved to his current location, he began

drinking once a week during football season, when he would go to bars with his friends, and once

every “couple of months” during the off-season. On most of these occasions, he said, he would drink

four to six beers over a three-to-four hour period, and would not become intoxicated. Id. at 33.

However, on approximately two occasions per year, he would consume approximately 10-12 beers

over a four-to-five hour period. This normally would occur when he was “tailgating” at a football

game or attending a cookout at a friend’s house. Id. at 39-41. On the evening of his arrest, he drank

11 sixteen-ounce beers over a four-hour period while watching a sporting event at a local bar,

becoming intoxicated. Id. at 11. The individual testified at the hearing that the last time he drank was

approximately nine days after his arrest, when he drank two beers. Tr. at 151. 4
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B. The Notification Letter and the DOE’s Security Concerns

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or special

nuclear material set forth at 10 C.F.R. § 710.8.  

Under criterion (h), information is derogatory if it indicates that the individual suffers from an illness

or mental condition which, in the opinion of a psychiatrist, causes or may cause a significant defect

in judgement or reliability. 10 C.F.R. § 710.8(h). Criterion (j) defines as derogatory information

indicating that the individual “has been, or is, a user of alcohol habitually to excess, or has been

diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol abuse.”

10 C.F.R. § 710.8(j). As support for these criteria, the Letter cites the diagnosis and conclusions of

the DOE psychiatrist that the individual suffers from Alcohol Abuse, with inadequate evidence of

reformation or rehabilitation, and that this constitutes an illness or mental condition which causes,

or may cause, a significant defect in the individual’s judgement or reliability.  The Letter also cites

the individual’s DUI arrest, and the diagnosis of a substance abuse counselor that the individual

suffers from alcohol abuse.  

This derogatory information adequately justifies the DOE’s invocation of criteria (h) and (j), and

raises significant security concerns. Excessive alcohol consumption such as that exhibited by the

individual often leads to the exercise of questionable judgement or the failure to control impulses,

and can therefore raise questions about an individual’s reliability and trustworthiness. Also, a duly-

qualified mental health professional has determined that the individual’s Alcohol Abuse is a mental

condition that can impair his judgement, reliability, or trustworthiness. See Revised Adjudicative

Guidelines for Determining Eligibility for Access to Classified Information, The White House

(December 19, 2005), Guidelines G and I.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring a security clearance

would compromise national security concerns. Specifically, the regulations compel me to consider

the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the

conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time

of the conduct; the absence or presence of rehabilitation or reformation and other pertinent

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other

relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
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5 The individual refused to submit to a “Breathalyzer” test.

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. MITIGATING INFORMATION AND ANALYSIS

A. Mitigating Information

At the hearing, the individual did not contest the DOE psychiatrist’s diagnosis of Alcohol Abuse.

Instead, he attempted to demonstrate, through his own testimony and that of his psychologist, his ex-

wife, and four co-workers, that he is adequately rehabilitated from that condition.  

The individual testified about the evening of his arrest. He said that approximately two weeks after

his now ex-wife moved out of their home with their son, the individual decided to “re-connect” with

his friends by meeting them at a local bar to watch a sporting event. Tr. at 144. At approximately 11

a.m. that evening, he realized that he had had too much to drink, so he started drinking water and

remained at the bar talking to a friend until approximately 2 a.m., when he thought that he had

“sobered up” enough to drive home safely. Tr. at 145-146. While driving back to his house, the

individual was stopped by the local police and arrested for DUI after failing a field sobriety test. 5

Subsequent to his arrest, the individual was referred to a substance abuse specialist, who diagnosed

him as suffering from Alcohol Abuse and recommended that he enroll in an intensive outpatient

program at a local substance use disorder treatment facility. Although the individual testified that

the outpatient program was designed to treat people who are alcohol and drug-dependent, and was

therefore not ideally suited to him, he enrolled in the program and benefitted from it. Tr. at 154-161.

The program consisted of three-hour sessions four nights per week for eight to ten weeks. During

these sessions, the individual learned about personality characteristics and triggers that could make

him susceptible to the abuse of alcohol and how to successfully address those triggers. Id. During

this time, the individual was also randomly tested for alcohol and drug use. The individual

successfully completed the program. Tr. at 162. As part of his required aftercare, the individual has

attended 16 Alcoholics Anonymous (AA) meetings per month and a monthly group meeting at the

outpatient treatment facility. He testified that he has continued this aftercare program, including the

maintenance of his sobriety, as of the date of the hearing. Tr. at 162-163. He added that he has not

experienced an urge to drink despite attending social events at which alcohol has been served. Tr.

at 163. Finally, the individual agreed with the diagnosis of Alcohol Abuse, and testified that he has

not yet made up his mind as to whether he will eventually resume drinking alcohol. Tr. at 167. 

The individual’s psychologist then testified. He stated that he agreed with the DOE psychiatrist’s

diagnosis of Alcohol Abuse, based on the individual’s DUI arrest and his admission to the
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psychologist that he had driven under the influence of alcohol on another occasion. Tr. at 217-219.

However, he continued, the individual has been successfully rehabilitated from that condition. He

explained that he normally recommends six months of abstinence, with treatment, in cases of

Alcohol Abuse. Tr. at 245. With regard to the individual, who testified that his last consumption of

alcohol occurred approximately eight months prior to the hearing, the psychologist testified that the

individual took his rehabilitation “seriously, and wasn’t just going through the motions.” Tr. at 230.

That treatment has led to increased “understanding” about his previous pattern of alcohol

consumption and what it was doing to his body, Tr. at 256, and his work with AA’s 12 steps has

helped him to cope with stress and to have a “better sense of support both spiritually” and socially.

Tr. at 243. 

The individual’s wife testified that from the time they were married until their divorce in March

2010, a period of approximately seven years, she never believed that the individual had a drinking

problem. Tr. at 113, 115-116. The individual has found his alcohol treatment helpful, Tr. at 130, and

since his arrest, has engaged in a lot of self-examination, and has accepted that he made a mistake.

Tr. at 125, 130. She added that the individual has refrained from drinking “since all this has

happened to him,” Tr. at 129, but that, if he decided to resume drinking at some point in the future

and he started to drink irresponsibly, she would definitely confront the individual about it. Tr. at 123.

The individual’s co-workers generally testified that, to their knowledge, the individual had abstained

from drinking since his DUI arrest, Tr. at 13, 35, 52, 60, 82, 103, that he is a good worker who has

not consumed alcohol on the job, Tr. at 12, 21, 23, 50, 77, and that they would support him in

whatever decision he was to make regarding his future alcohol use. Tr. at 15, 36, 58, 101, 110. 

B. Analysis

After reviewing this testimony and the exhibits submitted by the individual and by the DOE, I

conclude that unresolved security concerns remain regarding the individual’s alcohol usage. As an

initial matter, much of the information produced at the hearing concerning the individual’s

abstinence from drinking and the intensity of his rehabilitative efforts came from the individual

himself. However, his repeated failure to provide accurate information to the DOE concerning his

alcohol usage casts serious doubt upon the reliability of his statements. Moreover, even if I were to

conclude that he had abstained from all alcohol consumption from a date nine days after his arrest

through the date of the hearing as he has claimed, this eight-month period of abstinence and therapy

would not be sufficient to convince me that his chances of relapsing into an abusive pattern of

drinking are acceptably low.

In addition to having provided false information about the dates of his first and most recent instances

of alcohol consumption, as described in section II.A supra, the individual has made contradictory

statements about the number of times that he has driven while intoxicated, and whether he has

experienced alcoholic blackouts. During his PSI, the individual stated that, prior to his DUI arrest,

he had never driven while intoxicated. PSI at 43. However, at the hearing the individual testified that

he had previously driven while intoxicated to the extent that he was on the evening of his arrest

“maybe once.” Tr. at 170. Furthermore, during that same PSI, the individual said that he had never

experienced an alcoholic blackout. PSI at 46. However, during his psychiatric evaluation, he

informed the DOE psychiatrist that he had experienced such a blackout. DOE Ex. 6 at 8.  
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The individual’s claim of eight months’ abstinence is supported primarily by his testimony and that

of his ex-wife and his co-workers. However, as outlined above, the reliability of the individual’s

statements in this regard is suspect. Furthermore, the wife’s testimony on this issue is based solely

on statements made to her by the individual, Tr. at 130, and the weight attributable to the testimony

of the individual’s witnesses is lessened by the fact that none of them appeared to be aware of the

individual’s consumption of alcohol nine days subsequent to his DUI arrest. I am therefore unable

to conclude that the individual has submitted sufficient evidence of an eight-month period of

abstinence.

Even if the individual had been able to convince me that he had abstained from all alcohol

consumption since April 2010, I would conclude that he had not demonstrated adequate evidence

of reformation or rehabilitation. The opinion of the DOE psychiatrist supports this conclusion. 

In his report, the DOE psychiatrist opined that, in order to demonstrate adequate evidence of

reformation or rehabilitation, the individual would have to enroll in “a structured inpatient or

outpatient treatment program, with documented participation in 12 step recovery meetings and

familiarity with a recovery model,” and remain completely abstinent from alcohol usage for at least

one year. DOE Ex. 6 at 11. At the hearing, the DOE psychiatrist testified that the individual had not

demonstrated adequate evidence of reformation or rehabilitation. Tr. at 260-261. Although he

indicated that the individual’s length of recovery of less than one year was a factor in reaching this

conclusion, Tr. at 268, of greater concern was the quality of that recovery. Specifically, the DOE

psychiatrist observed that there had been no shifting of the individual’s social network from drinkers

to non-drinkers, and that there had been no strong commitment by the individual to continued

abstinence. Tr. at 261-262. 

I share the DOE psychiatrist’s concerns about both the duration and the quality of the individual’s

recovery from Alcohol Abuse. Given the length of time over which the individual has abused

alcohol, I am not prepared to conclude that a period of abstinence of less than one year can constitute

adequate evidence of reformation. Moreover, the individual has not obtained an AA sponsor, and

he testified that he has not yet decided whether he will permanently abstain from further alcohol use.

Tr. at 167. 

I did not find this testimony to be credible, and I believe it likely that the individual will resume

drinking alcohol. He said that if he continued to drink, he would: (i) set strict limits on his

consumption of one drink per hour or three drinks in total, depending on the amount of time over

which the consumption was to take place; (ii) keep better track of the amounts consumed by keeping

bottle caps or can tabs in his pocket; (iii) use an application that he purchased for his cell phone to

keep track of his blood alcohol content; (iv) possibly purchase a “Breathalyzer” and leave it in his

truck; and (v) have his friends drive him home after drinking, call a cab, or make use of a service

whereby he and his vehicle would be driven home by drivers who would then use motor scooters to

return to their place of origin. Tr. at 168-169. I find it unlikely that the individual would purchase

an application for his phone and make such detailed plans if he did not intend to eventually resume

drinking. 
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Given the limited duration of the individual’s abstinence, the questionable intensity of his

rehabilitative efforts, and the likelihood that he will resume his alcohol consumption, I conclude that

the risk that the individual will relapse into an abusive pattern of drinking remains unacceptably

high. The individual has not adequately addressed the DOE’s security concerns regarding his alcohol

usage. 

V. CONCLUSION

The individual has failed to mitigate the DOE’s security concerns under criteria (h) and (j). I

therefore conclude that he has not demonstrated that restoring his access authorization would not

endanger the common defense and would be clearly consistent with the national interest.

Accordingly, I find that the individual’s security clearance should not be restored at this time. The

individual may seek review of this Decision by an Appeal Panel under the procedures set forth at

10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: February 24, 2011 



*  The original of this document contains information which is subject to withholding from 
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 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   September 13, 2010  
 
Case Number:   TSO-0958 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  The individual was granted a security clearance early in 2010, 
following an interview with a personnel security specialist of the local security office (LSO) in 
which the individual’s alcohol-related arrests and current drinking levels were discussed.  Exhibit 12 
(Transcript of January 11, 2010, Personnel Security Interview).  Four months later, the individual 
reported to the LSO that he had been arrested and charged with Operating a Motorboat Under the 
Influence of Intoxicating Liquor or Drugs.  The LSO summoned the individual for second interview 
to discuss the recent arrest.  Exhibit 11 (Transcript of June 2, 2010, Personnel Security Interview).  
After this Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist 
(DOE psychiatrist) for an agency-sponsored evaluation. The DOE psychiatrist prepared a written 
report, setting forth the results of that evaluation, and sent it to the LSO.  Exhibit 7.  Based on this 
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report and the rest of the individual’s personnel security file, the LSO determined that derogatory 
information existed that cast into doubt the individual’s eligibility for access authorization. The LSO 
informed the individual of this determination in a Notification Letter that set forth the DOE’s 
security concerns and the reasons for those concerns. Exhibit 1. The Notification Letter also 
informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve 
the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 13 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual submitted four 
exhibits and presented the testimony of seven witnesses, in addition to his own testimony.  
Following the hearing, the individual submitted an affidavit, which I have also accepted into the 
record. 
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Alcohol Use and Related Incidents 
 
The following information was obtained from the individual’s PSIs and the DOE psychiatrist’s 
report, and is generally not disputed by the individual.  While in high school, the individual was 
charged with “Minor in Possession of Alcohol” when a six-pack of beer was found in his truck.  
Campus police cited him for “Underage Possession/Consumption of Alcohol” shortly after he started 
his freshman year at college.  Two years later, after he turned 21, he was cited for “Having a 
Nuisance Party,” during which he drank alcohol, and in the following year, he was charged with 
“Use of Fighting Words” when he was involved in a fight outside a bar, again after consuming 
alcohol.  Exhibit 7 at 1, 3-4, 9; Exhibit 11 at 25-31, 48-55, 79.  On May 8, 2010, at age 24, the 
individual was charged with operating a motorboat under the influence of alcohol, having a breath 
alcohol content of .19 when tested at least two hours after the arrest.  Exhibit 7 at 5.  This arrest 
occurred after the January 11, 2010, PSI, at which time the individual acknowledged the LSO’s 
concerns about his alcohol use.  Exhibit 12 at 63.   
 
On June 29, 2010, the DOE psychiatrist evaluated the individual.  During the evaluation, the 
individual told the psychiatrist that he continued to consume alcohol.  He drank two or three beers 
on the Friday night before the evaluation, and five or six beers on the following night.    Exhibit 7 at 
6.  The psychiatrist pointed out in his report that at his PSI earlier the same month, the individual 
had stated that his intentions were to not drink in the near future.  Id.; Exhibit 11 at 83.  He further 
pointed out that the individual acknowledged that, as a condition of release pending his court date 
regarding the May 8, 2010, arrest, he was not to possess alcohol.  Exhibit 7 at 6.  The DOE 
psychiatrist concluded that the individual met the criteria for alcohol abuse, as set forth in the 
Diagnostic and Statistical Manual of the American Psychiatric Association, 4th Edition, Text 
Revised (DSM-IV-TR), without adequate evidence of rehabilitation or reformation.  He also stated 
that the individual’s illness, alcohol abuse, causes or may cause a significant defect in judgment or 
reliability.  Exhibit 7 at 13.   
 
B.  The Individual’s Criminal Activity 
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The individual has been cited or arrested by law enforcement agencies six times between the ages of 
17 and 24.   Five of the six arrests involved alcohol and are outlined in the above section.  In 
addition, in October of his freshman year at college, less than two months after he was cited for 
“Underage Possession/Consumption,” the individual was arrested for “Theft and Trespassing” on 
campus.  Exhibit 12 at 19.  Finally, he drank beer on two occasions in late June 2010, Exhibit 7 at 6, 
in violation of the conditions of his release after his May 8, 2010, arrest, despite his knowledge of 
those conditions.  Exhibit 11 at 20.  
 
C. The Notification Letter 
 
Much of the information set forth in the preceding sections is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. The information 
regarding the individual’s alcohol use pertains to paragraphs (h) and (j) of the criteria for eligibility 
for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Under 
Criterion H, derogatory information that may raise a security concern is defined as “[a]n illness or 
mental condition which, in the opinion of a psychiatrist . . . causes or may cause a significant defect 
in judgment or reliability.”  10 C.F.R. § 710.8(h).  Under Criterion J, information is derogatory if it 
indicates that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8(j).  The information regarding the individual’s criminal 
activity pertains to paragraph (l) of the same provision.  Under Criterion L, derogatory information 
that may raise a security concern is defined in part as “unusual conduct . . . which tend[s] to show 
that the individual is not honest, reliable, or trustworthy.”  10 C.F.R. § 710.8(l). 
 
As support for the LSO’s concerns under Criteria H and J, the letter cites the diagnosis of the DOE 
psychiatrist that the individual suffers from alcohol abuse.  Exhibit 1.  The letter further cites the 
individual’s five alcohol-related arrests, the fact that he drank to intoxication on May 8, 2010, after 
acknowledging at the January 2010 PSI the LSO’s concerns about his drinking, and the fact that he 
continued to drink alcohol after stating at the June 2010 PSI his intention to abstain from alcohol in 
the near future.  Id.  As Criterion L concerns, the letter cites the individual’s two arrests for underage 
drinking, his arrest for theft and trespassing, his arrest for operating a motorboat under the influence 
of alcohol, and his violations of the conditions of his release from detention for that arrest.  Id.  
 
D. The DOE’s Security Concerns 
 
The derogatory information regarding the individual’s alcohol consumption adequately justifies the 
LSO’s invocation of Criteria H and J, and raises significant security concerns. Excessive alcohol 
consumption such as that exhibited by the individual often leads to the exercise of questionable 
judgment or the failure to control impulses, and can therefore raise questions about an individual’s 
reliability and trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), 
at Guidelines G and I.  Furthermore, the derogatory information regarding the individual’s criminal 
activity similarly justifies the LSO’s invocation of Criterion L, as it raises significant security 
concerns involving questionable judgment and unwillingness to comply with rules.  Adjudicative 
Guidelines at Guideline E. 
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III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
A.  Criteria H and J:  Alcohol Abuse 
 
The individual’s treating psychiatrist and the DOE psychiatrist agree that the individual suffers from 
alcohol abuse.  Transcript of Hearing (Tr.) at 239, 271.  Because the individual does not dispute this 
diagnosis, I direct my attention to whether the individual has mitigated the national security 
concerns this diagnosis raises.  In his report, the DOE psychiatrist recommended that the individual 
take the following steps to demonstrate adequate evidence of rehabilitation or reformation:  he 
would first need to discover the desire to enter into treatment, and then, for one year, abstain from 
alcohol while engaging in outpatient treatment of moderate intensity, for example, Alcoholics 
Anonymous or SMART at least once a week, or individual counseling as frequently as the counselor 
directs.  Exhibit 7 at 10-11.   
 
At the hearing, a number of witnesses testified regarding the individual’s alcohol consumption.  The 
consensus of the testimony was that he drank, mainly beer, in moderation.  Because he was an avid 
athlete and believed that alcohol would hinder his training and performance, the individual would 
abstain from alcohol during those seasons in which he engaged in sports competitions, throughout 
high school and college.  None of the witnesses had seen the individual drink alcohol for at least two 
months.  The individual and his family’s attorney3 each testified that three “trusted elders”—his 
father, the family attorney, and another attorney, who represented the individual regarding his 

                                                 
3   The family attorney did not represent the individual at the hearing, but rather appeared as a witness. 
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May 2010 arrest—independently advised him that he could drink alcohol, moderately and in safe, 
non-public surroundings, despite the DOE psychiatrist’s recommendations and the conditions of his 
release after the May 2010 arrest.  Tr. at 71, 176-79, 183.4   
 
The individual testified that he relied on that advice when he continued to drink. He last drank 
alcohol on October 3, 2010.  Id. at 184.  Later that same week, the individual met with the attorney 
representing him in this proceeding, who impressed upon him the serious nature of his violations of 
laws and release conditions.  Id. at 186.  Shortly thereafter, he entered into treatment with a 
psychiatrist.  He testified that during their very first session, he realized he indeed had a problem 
with alcohol.  Id. at 149-50.  Since that date, he has adhered to his treating psychiatrist’s 
recommendations, completing an online substance education program, attending Alcoholics 
Anonymous (AA) sessions, and abstaining from alcohol.  Id. at 151, 158-59.   He does not believe he 
is an “alcoholic,” and he participates in AA groups that welcome non-alcoholics as well as declared 
alcoholics.  Id. at 157, 225-26.  At his psychiatrist’s suggestion, he diaries his participation to record 
how he relates to the topics discussed in the meetings.  He testified that, while he identifies with 
discussions about spirituality, he often writes that he did not relate to group discussions about the 
serious consequences of alcoholism that he had not experienced:  living on the street, failed 
rehabilitation efforts, losing jobs.  Id. at 226-28.   
 
The treating psychiatrist testified as well.  He believed that the individual had a significant alcohol 
problem, because he had had numerous legal consequences, because he had a family history of 
alcoholism, and because he was arrested with a blood alcohol content of .19, a level that is “not easy 
to get to unless you have sufficient experience with drinking.”  Id. at 238.  He felt that the individual 
had never failed to stop drinking on his own terms, i.e. on a specified date for a specified period.  Id. 
at 241.  He believed the individual’s prior success at controlling his drinking, coupled with 
disciplined, caring nature, gives him confidence that the individual will successfully recover.  Id. at 
244-45.  The fact that the individual would not label himself as an alcoholic did not indicate to the 
psychiatrist that the individual is in denial of his alcohol problem.  In fact, the psychiatrist himself 
does not consider the individual to be an alcoholic, because he has never lost control of his alcohol 
use.  Id. at 261.  On the basis of the progress the individual has made in seven sessions with him, the 
treating psychiatrist stated his opinion that the individual has demonstrated adequate evidence of 
rehabilitation or reformation from his alcohol abuse.  Id. at 253.   
 
After hearing all the testimony at the hearing, the DOE psychiatrist expressed his opinion that the 
individual still suffers from alcohol abuse.  He acknowledged that the individual has begun to 
address his alcohol problem.  He observed that the individual is now receiving excellent treatment, is 
complying with the treatment, and has a good relationship with his psychiatrist.  Id. at 272, 277.    
He expressed a number of concerns about the individual’s condition, however.  The individual was 
slow to begin treatment, and had completed only two months of it at the time of the hearing.  He 
noted that several external forces were keeping the individual from drinking at this time—his 
attorney, his parents, the release condition, and this proceeding chief among them—and he 
wondered how well the individual would fare when left to his own devices.  Id. at 272-23.  He noted 
that the individual’s heaviest use of alcohol coincided with breaking away from his external 

                                                 
4   Although the individual’s father advised him that he could drink under careful conditions, there is evidence in the 
record that the father may have been unaware that a condition of the individual’s release from custody after the 
May 2010 arrest was that he not possess alcohol.   Tr. at 207.   
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restraints, such as when he first started college and when he took his friends out on the lake in 
May 2010.  Id. at 273-74.  He placed some significance on the individual’s unwillingness to consider 
himself an alcoholic, particularly within the AA setting.  Id. at 276.  Finally, while he agreed with 
the treating psychiatrist that a year of abstinence, and not necessarily permanent sobriety, was 
appropriate in this case, and that the individual was doing well at this early stage of treatment, he did 
not agree that adequate evidence of reformation or rehabilitated would be achieved until the 
individual completed the recommended full year of abstinence.  Id. at 277.      
 
Weighing the above evidence, I have determined that the individual continues to suffer from alcohol 
abuse, without adequate evidence of rehabilitation or reformation.  A common theme in each 
witness’s testimony was that the individual always attains any goal he sets for himself, whether in 
the realm of sports or work.  Nevertheless, his successful recovery from alcohol abuse is not a 
foregone conclusion.  As the DOE psychiatrist testified, the individual is “a good man, [but] 
unfortunately . . . he’s fighting a difficult disorder.”  Id. at 299.  I take note of the individual’s 
testimony that he decided to, and succeeded in, abstaining from alcohol from the time of his arrest 
for theft and trespassing until his 21st birthday, about two years later.  Id. at 200.  The individual’s 
demonstrated diligence is admirable and has brought him success in many fields of endeavor.  
Nevertheless, while I accept that his determination will play a significant role in his recovery from 
alcohol abuse, I cannot conclude that it will guarantee his success.  My common sense and my 
experience inform me that alcohol-related diseases, including alcohol abuse, regardless how mild a 
form they may appear to take, are rarely overcome by sheer willpower or dedication.  They require 
acceptance, education, and treatment.  In the individual’s case, acceptance has come to him only 
recently, two months before the hearing.  Before then, he continued to drink alcohol, relying at least 
in part on the advice of people he had long trusted, after the LSO made it clear to him that it was 
concerned about his alcohol consumption, after he stated his intentions to abstain for at least the near 
future, and after he was aware that possessing alcohol violated a condition of his release after his 
May 2010 arrest.  Since that time, he has taken great strides in understanding his condition and has 
participated fully in his treatment.  He has now maintained his abstinence for over three months, as 
he has asserted in an affidavit he submitted voluntarily after the record was closed.   
 
My concern, however, is that the individual is still in a very early stage of his recovery.  At the 
hearing, his treating psychiatrist agreed with the DOE psychiatrist that the individual should 
maintain abstinence for a year, and only then reconsider whether drinking responsibly is an 
appropriate path forward.  Id. at 262, 278-79.  The treating psychiatrist testified that he was 
convinced that the individual will be able to maintain his abstinence for the ten months yet to come.  
Id. at 246.  The DOE psychiatrist was not as certain.  Id. at 277.  Although I do not doubt the 
individual’s good intentions and his determination to attain this goal, I am not convinced at this early 
stage in his abstinence that he will succeed.  While he appears to have internalized his desire to 
avoid alcohol abuse, his motivations at this juncture are still primarily external, and his internal 
controls are yet untested.     
 
In cases such as this one, I must be mindful that the Part 710 regulations essentially direct me to err, 
if I must, on the side of caution.  10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access 
authorization eligibility shall be resolved in favor of the national security.”)  See Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for 
the granting of security clearances indicates “that security determinations should err, if they must, on 
the side of denials”).   At this early stage in the individual’s recovery, two months as of the time of 
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the hearing, it is my common sense judgment that the level of risk that the individual will return to 
using alcohol to excess is not yet acceptably low and, after considering the entirety of the record, 
that the individual has not sufficiently mitigated the security concerns associated with the issues 
before me. 
 
B.  Criterion L:  Criminal Conduct 
 
Witnesses for the individual, including his mother, two friends, a business associate, and a family 
attorney, all testified to his caring, dependable, diligent, and law-abiding nature.  Tr. at 16-32, 83, 
85, 88, 100-02, 112.  A psychologist interviewed the individual and analyzed the results of a number 
of psychological tests he had directed the individual to take.  Based on his observations and the 
results of those tests, he concluded that the individual has a strong moral compass and conscience, 
has normal impulsivity, and lacks psychopathology and disordered thinking.  Id. at 125-31.   
 
One significant security concern under Criterion L is that an individual may not be willing to comply 
with rules and regulations.   In the present case, law enforcement officials arrested or cited the 
individual six times between the ages of 18 and 24.  Following his most recent, and most serious, 
arrest, he violated the conditions of his release from custody.  The individual testified that, until 
early October 2010, he had considered many of these illegal actions, including underage drinking 
and even possessing alcohol after his release, to be minor infractions, similar to jaywalking. Id. at 
183, 204-06. I note that most of the individual’s arrests and citations arose in situations where he 
was either intoxicated or at least consuming alcohol. To the extent that the individual’s trouble with 
the law can be attributed to alcohol having a deleterious effect on his usual law-abiding nature, to 
which witnesses have attested, once he attains recovery from alcohol abuse, this concern should be 
mitigated.  However, as I explained above, I cannot find that he has achieved that goal yet.  
Moreover, to the extent that some of these arrests cannot be attributed to the effect of alcohol on his 
judgment at the time of the unlawful activity, such as the theft and trespassing while in college, I am 
not confident in his willingness to follow rules.  
 
The more critical concern under Criterion L, however, concerns the individual’s questionable 
judgment.  Despite the testimony of other regarding his dependability and law-abiding nature, the 
individual allowed the advice of others to dictate his actions.  He alone heard the PSI interviewer 
express the LSO’s concern about his alcohol consumption.  He alone was present with the DOE 
psychiatrist, who diagnosed him with alcohol abuse.  He knew well, as his father may not have, that 
he was not to possess alcohol after his May 2010 arrest.  Yet he allowed himself to be swayed by 
others with less information.  He trusted those who offered the advice he took.  But that does not 
relieve the individual of responsibility for his actions, particularly if he was aware that their advice 
may have been flawed for lack of information.  At the hearing, however, the individual testified that 
he now knows that he must trust himself and not rely on the advice of others.  Id. at 187.  The 
individual testified credibly throughout the hearing, and I have no doubt in his sincerity.  But very 
little time has passed since he has begun his new path of self-reliance, and I have no evidence that it 
has yet been tested under stressful conditions.  It is simply too soon for me to conclude that he will 
exercise the judgment that is required of persons who hold security clearances.  I therefore find that 
the individual has not yet mitigated the DOE’s national security concerns under Criterion L.   
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V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria H, J, and L.  He therefore has not demonstrated that 
restoring his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual’s access authorization 
should not be restored. The individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 31, 2011 
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Case Number:  TSO-0960 
 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter “the Individual”) to 
have her suspended access authorization restored.1  After reviewing the testimony and evidence 
presented in this matter, it is my decision that the Individual’s access authorization should not be 
restored.2   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, if derogatory information has been received regarding an individual 
and a question concerning the individual’s eligibility to hold an access authorization has been 
raised, the individual is given the opportunity to request an administrative review hearing. 
10 C.F.R. § 710.21(b).  At an administrative review hearing, the individual is offered the 
opportunity to offer evidence as to his or her fitness to hold a security clearance. The burden lies 
with the individual to prove that “the grant  . . . of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  See 10 C.F.R. § 710.27(a).  The ultimate decision concerning eligibility is a 
comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 

 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual has been an contractor employee at a DOE facility since 2003. Later that year, the 
Individual was granted a security clearance. Exhibit (Ex.) 6. In June 2010, the Individual 
reported to the Local Security Office (LSO) that she had admitted herself to a local psychiatric 
clinic in the previous week because she began to have thoughts about taking her own life. Ex. 11. 
In reporting this incident to the LSO, she also reported that she had been involved in a “scam” 
involving sending money to a woman overseas in order for the woman to purchase an airline 
ticket to fly home.  Ex. 11 at 1.  
 
To resolve the issues raised by the Individual’s recent self-admission to a psychiatric hospital 
and her being victimized in a fraudulent scheme, the LSO conducted a personnel security 
interview (PSI) with the Individual. Additionally, the LSO referred the Individual to a DOE-
contractor psychiatrist (DOE Psychiatrist) for a psychiatric evaluation. In an evaluative report 
(Report) regarding the Individual, the DOE Psychiatrist diagnosed the Individual as suffering 
from Alcohol Abuse. Ex. 8. Because neither the PSI nor the psychiatric evaluation resolved the 
security concerns raised by the Individual’s diagnosis of Alcohol Abuse or her loss of money in 
an apparent fraudulent scheme, the LSO sought an administrative review of this matter and 
issued a notification letter (Notification Letter) to the Individual in September 2010. In the 
Notification Letter, the Individual was informed that the DOE Psychiatrist’s diagnosis of 
Alcohol Abuse, her self-disclosed history of intoxication and prior substance disorder treatment 
were deemed to constitute derogatory information under 10 C.F.R. § 710.8(h) and (j) (Criteria H 
and J).3  Additionally, information uncovered by the LSO indicated that the Individual had 
significant financial debts and had exercised questionable judgment by trusting individuals who 
subsequently defrauded the Individual of money. This information was held to be derogatory 
information under 10 C.F.R. § 710.8(l). 4 
 
A hearing was held in this matter.  At the hearing, DOE presented testimony from the DOE 
Psychiatrist. The Individual testified on her own behalf and presented testimony from a co-
worker and two housemates. The DOE submitted 16 exhibits for the record (Exs. 1-16). The 
Individual submitted five exhibits (Exs. A-E).  

 
 

                                                 
3 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J pertains to information indicating that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  The Individual’s recent 
hospitalization was not cited as derogatory information by the LSO in the Determination Letter. 
 
4 Criterion L refers to information that suggests that an individual has “[e]ngaged in unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). 
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III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
In 1993, the Individual entered an outpatient alcohol treatment facility where she was diagnosed 
with alcohol dependency. Ex. 13 at 8; Ex. 14 at 175-76.  In treatment, the Individual was advised 
to cease consuming alcohol and in February 1993, the Individual stopped using alcohol. Ex. 14 at 
176-77. In 2002, the Individual was diagnosed with a chronic, debilitating, illness. Ex. 8 at  4. In 
2006, the Individual began to consume alcohol occasionally. Hearing Transcript (Tr.) at 108-09. 
 
During the period 2005 to 2009, the Individual would withdraw cash from her credit cards on the 
prompting of her former life partner. Ex. 10 at 1-2; Ex. 14 at 129. Consequently, the Individual 
began to amass large amounts owed on her credit card accounts. The Individual has been unable 
to locate any of the withdrawn money.5 As of June 2010, the Individual owed approximately 
$76,000 on her credit card accounts. Ex. 10 at 1-2.6 Additionally, in June 2010, the Individual’s 
various student loans, in the amount of approximately $18,000 became past due. Ex. 10 at 1-2.   
 
In 2008, the Individual sought the services of an agent to resolve her debt problems. For a 
payment of $2,000, this agent promised to resolve those problems. Ex. 14 at 127. Despite the 
Individual paying the requested fee, the agent did not resolve any of the Individual’s debt 
problems. Ex. 14 at 127, 129-30. 
 
In June 2008, the Individual began to increase her alcohol consumption. Tr. at 109. This 
behavior was motivated by the Individual’s belief that her former life partner was being 
unfaithful.  Ex. 14 at 177. From June 2009 to July 2010, the Individual became intoxicated on 
approximately 10 occasions. Tr. at 112; Ex. 14 at 183. 
 
Through an internet dating web site, the Individual met an artist in March 2010. Ex. 14 at 12. 
While not meeting the artist in person, she communicated with her daily and hoped to develop a 
deeper relationship with her. The artist told the Individual that she was scheduled to have an 
exhibition of her art work in Dubai. Ex. 14 at 15.  The artist then stated that the location of her 
exhibition had been unexpectedly changed to Lagos, Nigeria. Ex. 14 at 19, 21. The artist then 
stated that she needed $1,000 to purchase an airline ticket to return to the United States. Ex. 14 at 
19-20. Later, the artist told the Individual that, while awaiting her connecting flight at a 
European airport, she met a man who asked her to watch his bag. Ex. 14 at 22.  The artist went 
on to state that, after the man left her, she was arrested for drug possession and sent back to a 
Nigerian jail. Ex. 14 at 22-23. The artist later told the Individual that she was eventually released 
in Nigeria. The artist then asked the Individual for an additional $350 to rebook her flight. Ex. 14 
at 30. The artist would go on to allegedly “miss” her flight on several occasions and each time 
asked the Individual for money for rebooking fees and cab fare. Ex. 14 at 33, 36.  By June 2010, 
                                                 
5 The Individual believes that her former life partner may have taken most of this money and placed it into a 
personal bank account. Ex. 14 at 126, 140; see infra. 
 
6 Almost all of this debt had been “charged off” as bad debt by the credit card companies concerned. Ex. 10 at 1-2. 
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the Individual had sent the artist approximately $9,000 and the artist had not yet returned to the 
United States. Ex. 14 at 43, 157. 
 
By late May 2010, the Individual decided to sell her prized automobile to raise money to cover 
some of her debts which arose, in part, from her decision to give money to the artist in Nigeria. 
The thought of losing her prized automobile increased the feelings of depression the Individual 
was experiencing. Ex. 14 at 60.  The Individual at this time was very despondent over her 
chronic illness, her loneliness and the general state of her life, and contemplated suicide. Ex. 14 
at 61-63.  
 
In early June 2010, the Individual’s “life coach” called the Individual and, after listening to the 
Individual describe her thoughts of suicide, recommended that the Individual seek immediate 
psychiatric help. Ex. 14 at 61; Ex. 4 at 1. The Individual then was admitted to a psychiatric 
treatment facility for  four days. Ex. 8 at 5; Ex. 14 at 66. 
 
The Individual reported her recent admission to a psychiatric treatment facility to the LSO. Ex. 5 
at 1. In response to this report, the LSO conducted a personnel security interview with the 
Individual in June 2010 (June 2010 PSI). Ex. 14.  In this interview, the Individual confirmed the 
facts recounted above. The Individual also revealed that she was consuming alcohol despite 
being advised after her treatment program in 1993 not to consume alcohol. Ex. 14 at 183. 
Additionally, she admitted that she consumed alcohol despite warnings that she should not 
consume alcohol with the medications she was taking for her illness. Ex. 14 at 184-85.   
 
Because the June 2010 PSI did not resolve the concerns regarding the Individual’s recent 
admission to a treatment center and her disclosed history of intoxication, the LSO referred the 
Individual to the DOE Psychiatrist for an examination. In July 2010, the DOE Psychiatrist 
conducted an examination of the Individual which included psychometric testing. Ex. 8. In a 
July 30, 2010, report (Report), the DOE Psychiatrist diagnosed the Individual as suffering from 
Alcohol Abuse. Ex. 8 at 11, 14.  In making this diagnosis, the DOE Psychiatrist noted that the 
Individual had been diagnosed in 1993 as suffering from Alcohol Abuse/Dependency and that 
this condition is a life long condition. Ex. 8 at 11. He also cited as evidence for his diagnosis the 
fact that the Individual disclosed a history of becoming intoxicated approximately 10 times over 
the past year and continued to consume alcohol even while taking medication for which alcohol 
consumption is contraindicated. Ex. 8 at 11. Further, he noted the Individual’s admission that 
when she becomes intoxicated, she does not take her prescribed medications.  Ex. 8 at 11. The 
DOE Psychiatrist also opined that the Individual’s Alcohol Abuse was an illness that could cause 
a significant defect in judgment and reliability. Ex. 8 at 15. 
 
In his Report, the DOE Psychiatrist recommended that, in order for the Individual to provide 
adequate evidence of rehabilitation, she should undergo either attendance at Alcoholics 
Anonymous for a minimum of 150 hours with a sponsor (attending at least three times a week) 
for a minimum of one year and be completely abstinent from alcohol for an additional year (2 
years’ total abstinence) or complete a minimum of 50 hours of a professionally led alcohol abuse 
treatment program for a minimum of six months, including “aftercare,” and be abstinent from 
alcohol for one and one-half years after completion of the program (2 years’ total abstinence). 
Ex. 8 at 14-15. To demonstrate adequate evidence of reformation, the DOE Psychiatrist opined 
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that the Individual should complete two years of documented abstinence following completion of 
one of the two treatment programs described above. In the absence of participation in a treatment 
program, the Individual should complete three years of documented abstinence. Ex. 8 at 15.    
                                                                                                                                                                                    

IV.   ANALYSIS 
 

A. Criteria H and J 
 
The Criteria H and J concerns at issue in this case primarily arise from the Individual’s recent 
diagnosis of Alcohol Abuse and the DOE Psychiatrist’s finding that the Individual’s Alcohol 
Abuse is an illness that could cause a significant defect in judgment or reliability.  Excessive use 
of alcohol raises a security concern due to the heightened risk that an individual’s judgment and 
reliability may be impaired to the point that he or she may fail to safeguard classified matter or 
special nuclear material. See Personnel Security Hearing, Case No. TSO-0733 (July 13, 2009) 
(Criterion J case involving alcohol misuse). Excessive alcohol consumption often leads to the 
exercise of questionable judgment, unreliability, and failure to control impulses, and increases 
the risk of unauthorized disclosure of classified information due to carelessness. “Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information” issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Adjudicative Guidelines), at Guideline G.    Given the Individual’s recent diagnosis of 
Alcohol Abuse and her recent self-admitted history of intoxication, I find the LSO had ample 
grounds to invoke Criteria H and J. 
 
To mitigate the Criteria H and J concerns raised by the record in this case the Individual 
presented testimony from a co-worker, two current housemates, and herself.  The co-worker and 
housemates testified that the Individual had only consumed one or two alcoholic beverages on 
any one occasion in their presence. Tr. at 16, 28-29, 46. Further, the two housemates testified 
that approximately five or six months ago the Individual stopped consuming alcoholic beverages. 
Tr. at  28-29, 46-47. 
 
The Individual testified that she began to consume alcohol again in 2006 when she would 
occasionally consume alcohol with her former life partner while they played golf.  Tr. at 67, 108. 
When the Individual began to have relationship problems with her former life partner her alcohol 
consumption increased. Tr. at 69-70, 109. Between June 2009 and July 2010, the Individual 
testified that she had been intoxicated approximately 10 times. Tr. at 112.  In early July 2010, 
after receiving the Notification Letter, the Individual stopped consuming alcohol. Tr. at 107-08. 
At that time, she instructed her housemates to remove all the alcohol from her house. Tr. at 108.   
 
The Individual testified that she has gone to regular Alcoholics Anonymous meetings since 
December 1, 2010 and that she has been reading the AA “Big Book.” Tr. at 114, 116. She further 
testified that she has been allowed to “chair” an AA meeting at her AA group. Tr. At 116. In her 
testimony, the Individual asserted that she plans to continue to attend AA meetings. Tr. at 117. 
The Individual also offered into evidence her AA “24-hour” chip and an AA “resentment” chip.7 

                                                 
7 A “resentment” chip is a chip which represents a person for which you feel resentment. The chip is a reminder to 
pray for the person. Tr. at 75. 
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Tr. at 74-75. The Individual testified that she also gets individual counseling from a psychiatrist. 
Tr. at 114-15. 
 
In her testimony, the Individual revealed mixed beliefs concerning her recent diagnosis of 
Alcohol Abuse.  The Individual testified that she does not believe that she has an alcohol 
problem and that she can control her alcohol consumption. Tr. at 65, 113. The Individual 
testified that, while she knows that she will always be labeled as an “alcoholic,” she does not 
have an alcohol problem since most of her alcohol consumption consisted of consuming a single 
bottle of “Smirnoff.” Tr. at 65. She went on to testified that on many occasions she would 
consume only half the bottle. Tr. at 65. Additionally she asserted in her testimony that she does 
not have any cravings for alcohol. Tr. at 65-66. However, she also testified that the reason she 
did not attend AA meetings until December was due to “denial, denial, denial.” Tr. at 75-76. 
When I asked the Individual about the meaning of “denial,” she testified that the denial was “that 
I do have a drinking problem.” Tr. at 78. 
 
The Individual’s coworker testified that the Individual had informed him that she was now going 
to AA meetings. Tr. at 20-21.  One of the housemates testified that the Individual has been going 
to AA meetings three or four times a week. Tr. at 31-, 32-34. Both housemates testified that the 
Individual has been reading the AA “Big Book.” Tr. at 32, 59.  However, both housemates 
testified to their personal doubts that the Individual is an “alcoholic.” Tr. At 28, 47. 
 
The DOE Psychiatrist testified as to his examination of the Individual in July 2010 and the 
methodology and results of his examination. In his testimony, he affirmed his finding that the 
Individual suffers from Alcohol Abuse. Tr. at 143. The DOE Psychiatrist testified as to his 
opinion that when one is intoxicated one’s judgment and reliability are reduced. Tr. at 144. He 
also reaffirmed his Report’s recommendation that in order to demonstrate adequate evidence of 
reformation and rehabilitation the Individual should be abstinent and participate in AA at least 
three times a week for a period of one year with a subsequent year of abstinence.   Tr. at 145.  
 
The DOE Psychiatrist was allowed to hear all of the witnesses at the hearing. Tr. at 145. The 
DOE Psychiatrist was asked if the evidence presented at the hearing changed his opinion 
regarding rehabilitation and reformation. In response, the DOE Psychiatrist testified that, as of 
the time of the hearing, the Individual had competed five months of total abstinence, which he 
considered “a good start” and “encouraging.” Tr. at 146. He also testified that the fact that the 
Individual has two very supportive housemates was also encouraging. Tr. at 147. The DOE 
Psychiatrist also testified that the Individual’s regular visits with a psychiatrist were also 
encouraging along with the Individual’s recent attendance at AA and her “chairing” an AA 
meeting.  Tr. at 146, 147.  The DOE Psychiatrist went on to testify that the fact that the 
Individual’s closest associates do not think she has an alcohol problem was a negative sign as to 
her condition. Tr. at 146. In addition, the DOE Psychiatrist cited as a negative factor the fact that 
it is unclear whether the Individual herself believes that she has an alcohol problem. Tr. at 146-
47.  Nonetheless, the DOE Psychiatrist went on to testify his opinion that even given the positive 
factors revealed at the hearing, the Individual needs two years of abstinence to demonstrate 
rehabilitation or reformation. Tr. at 148. This was important, the DOE Psychiatrist testified, 
because the Individual had resumed consuming alcohol in response to the stressor of a 
relationship problem. Tr. at 148.  The DOE Psychiatrist testified that despite the additional 
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evidence presented at the hearing, his recommendations to demonstrate rehabilitation and 
reformation were unchanged from his Report. Tr. at 148-49. 
 
After reviewing all of the evidence and testimony in this matter it is my conclusion that the 
Individual has not yet resolved the Criteria H and J concerns raised by the Notification Letter.  I 
find the DOE Psychiatrist’s Report and testimony to be well supported by the facts in this case. 
Despite the testimony from the Individual’s witnesses, the Individual herself has admitted a 
recent period of time where she was intoxicated on 10 occasions. While no immediate 
consequences resulted from her intoxication, anytime an individual is intoxicated it poses a 
security risk. The Individual has made an admirable start in implementing the DOE Psychiatrist’s 
treatment recommendations and has not consumed alcohol for approximately six months as of 
the date of the hearing.  However, the Individual has only recently begun to attend AA meetings. 
Further, the Individual’s own somewhat mixed acceptance that she has an alcohol problem 
counsels that the Individual complete the treatment recommendations before making a finding 
that the security concerns have been resolved. Given the record before me, I find that the Criteria 
H and J security concerns have not yet been resolved. 
 

B. Criterion L 
 
The Criteria L concerns arise from the Individual’s history of financial difficulties and a series of 
questionable judgments concerning certain individuals which resulted in financial loss.  Failure 
or inability to live within one’s means, satisfy debts, and meet financial obligations may indicate 
poor self-control, lack of judgment, or unwillingness to abide by rules and regulations, all of 
which can raise questions about an individual’s reliability, trustworthiness and ability to protect 
classified information. An individual who is financially overextended is at risk of having to 
engage in illegal acts to generate funds.  “Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information” issued on December 29, 2005, by the Assistant 
to the President for National Security Affairs, The White House (Adjudicative Guidelines), at 
Guideline F.  Given the Individual’s history of financial problems, the LSO had ample grounds 
to invoke Criterion L. 
 
In her testimony, the Individual confirmed the facts relating to her indebtedness as outlined in the 
factual summary above. The Individual testified that her former life partner, throughout their 
relationship, encouraged her to withdraw cash from her credit cards until each card’s credit limit 
had been reached. Tr. at 80-81. As to the money that had been obtained from the credit cards, the 
Individual’s former life partner deposited the money in a savings account. Tr. at 81. However, 
when the Individual tried to pay off her credit card debt she noticed that her savings account had 
been depleted. Tr. at 82.  After the Individual’s former life partner left and the Individual 
examined her finances, the Individual began to suspect that her former life partner may have 
taken the money in her savings account. Tr. at 83. The Individual testified that approximately 
$80,000 of her approximately $100,000 debt was debt from her credit cards. Tr. at 81. 
 
In an attempt to resolve her financial difficulties, the Individual contacted an agent who 
marketed himself as being able to resolve financial problems by getting the credit card 
companies to change the credit agreement (and in effect remove the Individual’s indebtedness)  
with the Individual by the acceptance of a payment. Tr. at 86. The Individual testified that she 
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gave the agent $4,500 for this service. Tr. at 86-87.8  However, the credit card companies, even 
after receiving a payment from the agent, continued to seek full payment from the Individual. Tr. 
at 86.  The Individual now believes the agent was a “con-artist.” Tr. at 86.  The Individual 
submitted a contract and associated correspondence from a law firm which she has employed to 
try to resolve her current financial indebtedness. Tr. at 87-88; Ex. A. She testified that the law 
firm has told her that it will try to reduce her indebtedness by 80 percent. Tr. at 88. The firm has 
already had two “negative reports” removed from her credit report. Tr. at 88-89.    
 
The Individual then testified as to her involvement with the artist in Dubai. After her former life 
partner left, the Individual felt lonely and wanted to have “somebody in my life.” Tr. at 92. The 
Individual met the artist through an internet dating web site. Tr. a 91. After a week or two of 
knowing the artist, the artist asked for $1000 to fly to Africa from Dubai, where her art exhibit 
had been unexpectedly moved. Tr. at 91. The artist explained that she could not cash the checks 
she had previously earned from selling her art work. Tr. at 92. Later the artist called and told her 
she had missed the plane and asked for additional money. Thereafter followed a number of 
incidents where the artist kept asking for money. Tr. at 92. The Individual testified that in the 
back of her mind she thought the artist’s repeated requests for money was a scam but “my heart 
didn’t want to tell me that.” Tr. at 92. The Individual went on to explain that she now has cut off 
any contact with the artist and will not send her any additional money. Tr. at 93. The Individual 
stated that the last time she sent the artist money was four or five months prior to the hearing. Tr. 
at 93.  
 
When asked about the quality of her judgment, the Individual testified that overall she does not 
believe that she makes bad judgments but that “it’s just been a really rough year” and that the 
errors in judgment cited in the Notification Letter were a coincidence.  Tr. at 94-95. The 
Individual went on to testify as to her belief that sometimes her judgment has been somewhat 
clouded by flair-up of her chronic disease. Tr. at 95. However, she later testified as to her belief 
that future flair-ups would not impair her judgment. Tr. at 96. 
 
The Individual also submitted testimony from a co-worker and two housemates affirming their 
belief that the Individual’s judgment and reliability are excellent. Tr. at 11, 27, 43. Each witness 
cited the Individual’s ability to maintain ownership of her house and her kind, generous, and 
meritorious conduct around them as evidence for their opinions. Tr. at 11, 27, 43-44.  The 
Individual has also submitted a signed letter from three co-workers all attesting to her character. 
Exs. C, D, E. These letters attested to the Individual’s openness regarding her life, her courage in 
dealing with a chronic illness, and her trustworthiness and loyalty to her country and her job.  
 
My review of the evidence and testimony before me leads me to conclude that the Individual has 
not totally resolved the security concerns raised by the Criterion L derogatory information. The 
Individual has provided significant evidence as to her character, her praiseworthy compassion 
and her trustworthiness. I especially note the Individual’s courage and strength in dealing with 
her chronic disease. However, this considerable evidence is outweighed by the Individual’s 

                                                 
8 The testimony regarding the  $4,000 payment contrasts with her statement in the 6/10 PSI where she reported 
paying $2,000. See supra. However, it is not necessary for me to resolved this discrepancy to reach a decision in this 
matter. 
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recent financial difficulties. Further, the Individual has recently made a series of questionable 
judgments regarding other individuals who have, in essence, stolen from the Individual and 
exacerbated her financial difficulties.  While I believe the Individual has learned a painful lesson 
from these experiences, I believe that a longer period of demonstrated good judgment is 
necessary to fully resolve the concerns raised by the Criterion L derogatory information.  
 

V. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H, J, and L have not been 
resolved. I cannot conclude that restoring the Individual an access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. § 710.7(a).  Consequently, the Individual’s access authorization should not 
be restored.  The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: February 2, 2011 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   October 7, 2010 
 
Case Number:   TSO-0961 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) for 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 For 
the reasons set forth below, I conclude that the DOE should not restore the individual’s security 
clearance.2   
 
I.  BACKGROUND 
 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 
 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual had held an access authorization since 1992.  Exhibit 3 at 3.  In November 2009, the 
individual checked into a substance abuse rehabilitation facility to be treated for methamphetamine 
abuse.  Exhibit 6 at 2.  A Local Security Office (LSO) summoned the individual for an interview with a 
personnel security specialist on March 9, 2010.  After this Personnel Security Interview (PSI), the LSO 
referred the individual to a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an 
agency-sponsored evaluation. The DOE psychiatrist prepared a written report, setting forth the results of 
that evaluation, and sent it to the LSO. Exhibit 4.  In a July 21, 2010, letter, the LSO informed the 
individual that derogatory information existed that cast into doubt the individual’s eligibility for access 
authorization.  Exhibit 1. The letter set forth the DOE’s security concerns and the reasons for those 
concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also 
informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
substantial doubt concerning his eligibility for access authorization.  
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The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I was 
appointed the Hearing Officer. The DOE introduced ten exhibits into the record of this proceeding and 
presented the testimony of the DOE psychiatrist. The individual introduced nineteen exhibits and 
presented the testimony of seven witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY CONCERNS 
 
A. Derogatory Information Related to the Individual’s Use of Illegal Drugs  
 
The individual used amphetamines on a daily basis from 1985 to 1991, used mushrooms twice in 1987, 
and used LSD twice in 1989.  Exhibit 4 at 5.  In 1991, the individual attended a six-week outpatient 
treatment program for amphetamine abuse.  Exhibit 4 at 5, 8; Exhibit 9 at 5, 45-46.  However, on a 
Questionnaire for Sensitive Positions (QSP) dated July 17, 1991, he answered “no” to a question asking 
if he had used any illegal drugs in the last five years.  Exhibit 8 at 7.  Then, in an April 23, 1992, PSI, the 
individual denied having ever used illegal drugs.  Exhibit 10 at 12.  The DOE granted access 
authorization to the individual on May 1, 1992.  Exhibit 3 at 3.  In 1997, 2001, and 2008, the individual 
signed Security Acknowledgments stating that he understood that any involvement with illegal drugs 
could result in the loss of his clearance.  Exhibit 1 at 7. 
 
From 2006 to as recently as November 9, 2009, the individual, while still holding a security clearance, 
used methamphetamines almost daily, and purchased them once per week during the same period.  
Exhibit 9 at 11-13.  Despite this, on a QSP dated March 20, 2008, the individual answered “no” to a 
question asking if he had used, or been involved in the purchase of, any illegal drugs in the last seven 
years.  Exhibit 7 at 4. 
 
By November 2009, he was spending $400 to $420 per week on methamphetamines.  Exhibit 9 at 12.  In 
addition, he used marijuana three times and cocaine ten times in 2006.  Id. at 7-8, 15-16.  Beginning in 
2008, due to his continuing illegal drug purchases, the individual began to neglect his financial 
responsibilities, and accumulated approximately $10,000 in delinquent debt.  Id. at 77-78.  On November 
13, 2009, the individual entered an inpatient drug and alcohol rehabilitation program, which he 
completed on February 14, 2010.  Exhibit N at 1.  In his March 9, 2010, PSI, the individual admitted to 
his history of prior drug use as described above.  Exhibit 9. 
 
On April 22, 2010, the DOE psychiatrist issued a report stating that the individual “has suffered from 
Methamphetamine Dependency in the recent past and from Amphetamine Abuse in the more distant 
past.”  Exhibit 4 at 11.  The DOE psychiatrist recommended that the individual participate “in an 
aftercare program . . . and that this follow-up care continue until this individual has established a full 12 
months of abstinence from illegal substances.”  Id. 
 
B. The Notification Letter 
 
The information set forth in the preceding section is cited in the Notification Letter, as it creates a 
substantial doubt as to the individual’s eligibility to hold a clearance.  Exhibit 2.  The Notification Letter 
cites Section 1072 of the National Defense Authorization Act for Fiscal Year 2008, otherwise known as 
the Bond Amendment, as well as paragraphs (f), (k), and (l) of the criteria for eligibility for access to 
classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.   
 

The Bond Amendment provides that “the head of a Federal agency may not grant or renew a security 
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clearance for a covered person who is an unlawful user of a controlled substance . . . .”  50 U.S.C.A. 
§ 435c(b). Criterion (k) defines as derogatory information indicating that the individual has “[t]rafficked 
in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in the 
Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act 
of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or 
administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise 
authorized by Federal law.” 10 C.F.R. § 708.8(k). 
 
Under criterion (f), information is derogatory if it indicates that the individual has “[d]eliberately 
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire, a 
Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications statement, a 
personnel security interview, written or oral statements made in response to official inquiry on a matter 
that is relevant to a determination regarding eligibility for DOE access authorization, or proceedings 
conducted pursuant to §710.20 through §710.31.” 10 C.F.R. § 710.8(f). Criterion (l) defines as 
derogatory information indicating that the individual has “[e]ngaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or 
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, 
or duress which may cause the individual to act contrary to the best interests of the national security.” 10 
C.F.R. § 710.8(l). 
 
C. The DOE’s Security Concerns 
 
The derogatory information described above adequately justifies the DOE’s invocation of the Bond 
Amendment, as well as criteria (f), (k), and (l), and raises significant security concerns.  An individual’s 
failure to provide truthful and candid answers during the security clearance process raises serious 
questions about his reliability, trustworthiness, and ability to protect classified information.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White 
House (December 19, 2005) (Adjudicative Guidelines), Guideline E.  Regarding the individual’s use of 
illegal drugs, there are also significant security concerns. Engaging in criminal conduct can raise 
questions about a person’s ability or willingness to comply with laws, rules, and regulations. See 
Adjudicative Guidelines, Guideline H.  Moreover, illegal drugs can impair a person’s judgment which, in 
turn, can raise questions about the person’s reliability and trustworthiness. Id.  In addition, the failure or 
inability to live within one's means, satisfy debts, and meet financial obligations may indicate poor self-
control, lack of judgment, or unwillingness to abide by rules and regulations, all of which can raise 
questions about an individual's reliability, trustworthiness and ability to protect classified information.  
See Adjudicative Guidelines, Guideline F.   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that 
in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and 
circumstances, and make a “common-sense judgment . . . after consideration of all relevant information.” 
10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and unfavorable, that has a 
bearing on the question of whether restoring the individual’s security clearance would compromise 
national security concerns. Specifically, the regulations compel me to consider the nature, extent, and 
seriousness of the individual’s conduct; the circumstances surrounding the conduct; the frequency and 
recency of the conduct; the age and maturity of the individual at the time of the conduct; the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes; the likelihood of 
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continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. § 
710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). 
Once the DOE has made a showing of derogatory information raising security concerns, the burden is on 
the individual to produce evidence sufficient to convince the DOE that granting or restoring access 
authorization “will not endanger the common defense and security and will be clearly consistent with the 
national interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013 (1995), 
(affirmed by OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any 
doubts concerning the individual’s eligibility for access authorization in favor of the national security. 
10 C.F.R. § 710.7(a). 
 
IV.  ANALYSIS 
 
In the present case, the individual does not dispute the facts alleged in the Notification Letter, nor does he 
deny the legitimate concerns raised by those facts.  Exhibit 2.  Instead, he contends that “any and all 
security concerns raised . . . have been mitigated.”  Individual’s Post-Hearing Brief (January 5, 2011) 
at 3.3  I disagree.  For the reasons set forth below, I find that there remain unresolved concerns in this 
case, regarding the individual’s finances, his use of illegal drugs, and his failure to disclose information 
regarding that use to the DOE. 
 
A.  Finances 
 
The individual has submitted a copy of his credit report, dated December 14, 2010, which shows 
outstanding debt of $10,472 (per two of three credit reporting agencies) and $11,300 (per the third 
agency).  Exhibit S at 4.  He has also provided an itemization of his assets and liabilities.  Exhibit Q at 2-
3.  Based on this accounting, the individual claims a total of $163,000 in assets, including $97,000 held 
in a 401k plan, and $13,000 in total debt, for a net worth of $150,000.  Id.  In addition, he reports that he 
has sought the counsel of a financial consultant to negotiate and arrange biweekly payments of $200 to 
his creditors, to be drawn directly from his future paychecks.  Exhibit R.  Finally, the individual has set 
forth a budget, showing monthly income and expenses, that, if followed, would provide more than 
sufficient funds for him to keep current with payments to his creditors.  Exhibit Q at 1. 
 
Given that the individual appears to have accumulated his current debt due to an increasingly expensive 
drug addiction, and based upon the financial information the individual has submitted, I have little doubt 
that, if he can manage to stay free of drugs, there would be no continuing security concern related to the 
individual’s finances.  However, as discussed in the next section, there remains too great a risk at this 
time that the individual will return to using illegal drugs.  For this reason, I cannot conclude that the 
concern regarding the individual’s finances has been sufficiently resolved. 
 
B.  Illegal Drugs 
 

                                                 
3 At the conclusion of the hearing testimony, I stated that I would give the individual an opportunity after the 

hearing to submit documentation regarding his current finances.  Hearing Transcript (Tr.) at 143-46.  At the request of the 
individual’s attorney, I allowed her to submit with this documentation a written closing argument in lieu of an oral 
closing statement.  Id. at 147.   
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With regard to the potential for a relapse into the use of illegal drugs, I find that the substantial concern 
raised by the individual’s past involvement with illegal drugs has not yet been sufficiently resolved.  As 
noted above, the DOE psychiatrist diagnosed the individual as having suffered from methamphetamine 
dependency, and recommended that the individual receive continuing aftercare treatment until he had 
achieved 12 months of abstinence from illegal substances.  On the positive side, the individual, by the 
time of the hearing in this matter, had been abstinent for between 12 and 13 months.  However, as of nine 
months after the report of the DOE psychiatrist, the individual has still not begun any form of aftercare 
treatment. 
 
According to his attorney, the individual “has been looking for an aftercare program that will coincide 
with what he learned at [the inpatient treatment program]. However, he has been unable to find such 
program that he feels comfortable with.”  Individual’s Post-Hearing Brief at 5.  Nonetheless, whatever 
the reason may be, the fact remains that the individual has not received the treatment recommended by 
the DOE psychiatrist. 
 
At the hearing, a psychologist from the individual’s local Employee Assistance Program (EAP) testified 
that she had met with the individual twice in the two months preceding the hearing, and planned to 
continue to meet with him monthly.  Tr. at 77-78.  The EAP psychologist made it clear, however, that she 
was “not providing formal aftercare treatment.”  Id. at 81.  Moreover, when invited to opine on the 
individual’s prognosis, the psychologist stated that, while nothing in their two meetings gave her cause 
for concern, id. at 87-88, “I have not had enough contact with [the individual] to make any kind of 
confident prediction.”  Id. at 85. 
 
In his testimony, the DOE psychiatrist emphasized that “there is a very high relapse rate in amphetamine 
dependency.  It’s about a third.”  Id. at 126.  The psychiatrist questioned why the individual had not 
involved himself more with EAP, and stated that he did not “think there is any aftercare program going 
on.”  Id. at 128.  Though recognizing the support provided to the individual by his mother, who testified 
at the hearing, the psychiatrist stated that the individual had “a thin support system, I think. Even though 
your mom lives nearby, and that's great, there isn't a current girlfriend, we didn't hear from any friends, 
you live alone, . . .we didn't hear from anybody who has been -- who has really treated you.”  Id. at 127. 
 
The DOE psychiatrist testified that, if he were “a betting man,” and were asked to predict whether the 
individual would return to illegal drug use “in the next year?’ I'd say, ‘I don't think so.’”  Id. at 130.  
However, regarding whether the individual is “going to use again in the next ten years,” the psychiatrist 
stated, “I'm not betting, because it's a serious addiction problem.”  Id.  The psychiatrist noted that the 
individual’s father and all five of his uncles were alcoholics, id. at 130-31, and characterized the 
individual as “genetically loaded toward addiction.”  Id. at 130. 
 
Taking into consideration all of the relevant evidence in the record, in particular the testimony of the 
DOE psychiatrist, I cannot conclude that the individual’s risk of relapse into illegal drug use is low 
enough such that the security concern raised by his prior drug use, and more recent relapse, has been 
resolved.  Reinforcing this conclusion is the fact that, after holding a clearance for fourteen years, the 
individual chose to use illegal drugs in 2006, though well aware of both his past problematic use and the 
potential consequences of such use regarding his eligibility to continue to hold an access authorization.  
His return to illegal drug use despite having undergone a six-week treatment program for amphetamine 
abuse in 1991 also adds to my belief that the individual must now, at a minimum, fully comply with the 
DOE psychiatrist’s recommendations, including aftercare, in order to reduce his risk of relapse to an 
acceptable level. 
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Because the individual has not yet taken the recommended and necessary steps toward rehabilitation 
from his recent diagnosis of methamphetamine dependence, the concerns raised under criterion (k) by the 
individual’s history of illegal drug use remain unresolved.  Similarly, as there is not yet a sufficiently low 
risk that the individual will once again return to the active use of illegal drugs, I find that the individual 
must still be considered, under the Bond Amendment, an unlawful user of a controlled substance. 
 
C.  Falsification 
 
Perhaps the most serious concern in this case is raised by the fact that the individual repeatedly provided 
false information regarding his drug use to the DOE, on a 1991 QSP, in a 1992 PSI, and most recently in 
a 2008 QSP, as discussed above.  Hearing Officers have generally taken the following factors into 
account in resolving matters of falsification and their bearing upon the eligibility of an individual to hold 
a security clearance:  (1) whether the individual came forward voluntarily to renounce his falsification; 
(2) the length of time the falsehood was maintained; (3) whether a pattern of falsification is evident; and 
(4) the amount of time that has transpired since the individual’s admission.  Personnel Security Hearing, 
Case No. TSO-0307 (2007).  Applying these factors to the present case, I find that the security concerns 
raised by the individual’s falsifications have not been resolved. 
 
The individual’s attorney argues on behalf of her client that, with regard to his false statements on his 
1991 QSP and in his 1992 PSI, the individual “could have kept quiet about the situation, with the 
government not being wiser, however, [the individual] showed incredible integrity and honesty in 
revealing” to the DOE his prior false statements.  Individual’s Post-Hearing Brief at 4.  I do not agree 
with this characterization of the individual’s behavior. 
 
It is expected that all holders of and applicants for access authorization will always provide truthful 
information in response to any queries from the agency.  It is likely often the case that an individual 
could conceal certain information from the DOE, “with the government not being wiser,” but the 
expectation remains the same that an individual will always respond honestly to any questions asked of 
him. In this context, there is nothing exceptional about the individual correcting his past falsifications.  
What is exceptional is that he maintained these falsehoods for nearly twenty years, all the while holding a 
clearance that was granted based upon that false information. 
 
Thus, while one could argue that the individual stepped forward voluntarily to renounce his falsifications 
of 1991 and 1992, the individual’s admissions during his March 2010 PSI clearly do not carry nearly the 
same mitigating weight that they would have had he come forward, truly voluntarily, at any time prior to 
the beginning of his three-month inpatient treatment in November 2009, at which point the DOE was 
forced to re-examine the individual’s history of illegal drug use.  Voluntariness aside, when viewed in 
light of the other factors listed above, the timing of the individual’s March 2010 admissions is a double-
edged sword, as the admissions bracket both the end of a very long period of concealment, and the 
beginning of the much shorter period of less than a year that has transpired since. 
 
Nonetheless, during a portion of the relevant period of concealment and at the time of the 2008 QSP, the 
individual was in the grips of what the DOE psychiatrist has described as a powerful addiction.  I 
therefore asked the psychiatrist what role denial might have played in the individual’s falsifications.  The 
psychiatrist responded that the individual “was not in denial about this problem. He simply decided that 
he would not reveal it so that he would not lose his job. I think it was a clear intent to conceal it, and that 
has to be dealt with as a separate issue.”  Tr. at 137.  Indeed, the individual acknowledged in the March 
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2010 PSI that he initially lied to the DOE because he believed he would not be granted a clearance if he 
told the truth, Exhibit 9 at 54, and maintained the falsehood because he believed that if it were 
discovered, he “would just be fired anyway.”  Id. at 52. 
 
Considering all of the relevant factors as discussed above, I am not confident that the individual can be 
relied upon to provide accurate information to the DOE in the future, or to otherwise comply with 
relevant rules and regulations governing the handling classified information or special nuclear material, if 
he determines that to so would not be in his best personal interest.  It is possible that, as argued by his 
attorney, the individual has since his most recent treatment made a “complete and total life 
transformation.”  Individual’s Post-Individual’s Brief at 7.  I believe, however, that more time is needed 
for the individual to establish a pattern of truthful behavior that would sufficiently mitigate the concerns 
raised by the long-standing behavior of his past. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not yet sufficiently resolved any of the 
concerns raised under criteria (f), (k), and (l), either those related to his finances, his history of illegal 
drug use, or his repeated falsifications.  Therefore, the individual has not demonstrated that restoring his 
access authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the DOE should not restore the individual’s security clearance.  
The individual may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 28, 2011 
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 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   October 20, 2010 
 
Case Number:   TSO-0962 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed in a position that requires him to maintain a DOE access 
authorization.  See Ex. 3 at 1.  In May 2010, the Local Security Office (LSO) received a 
report indicating that in November 2009, the individual was involved in an  
alcohol-related incident.  Id. at 2.  The LSO conducted a personnel security interview 
(PSI) to address the incident.  At the PSI, the individual described his alcohol 
consumption that led to the incident.  Id. at 3-5.  As a result of the information gathered 
during the PSI, the LSO referred the individual to a DOE-consultant psychiatrist.  Id. at 3.  
In July 2010, the DOE-consultant psychiatrist diagnosed the individual with Alcohol 
Abuse.  Id.; see also AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND 

STATISTICAL MANUAL OF MENTAL DISORDERS 197-99, 212-214 (4th ed., text. rev., 2000) 
[DSM-IV-TR] (stating the criteria for Alcohol Abuse). 
 
In August 2010, the LSO issued the individual a Notification Letter advising him that it 
possessed reliable information that created a substantial doubt about his eligibility to hold 
an access authorization.  Ex. 1.  In an attachment, the LSO explained that the derogatory 
information falls within the purview of the potentially disqualifying criteria set forth in 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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the security regulations at 10 C.F.R. § 710.8; subsection (j) (Criterion J), subsection (h) 
(Criterion H), and subsection (l) (Criterion L).2 
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On October 20, 2010, the 
Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual was represented by an attorney.  The 
individual testified and called the following witnesses: his supervisor, a co-worker, his 
wife, and his counselor from the Employee Assistance Program (EAP).  The DOE 
offered several exhibits and called the DOE-consultant psychiatrist. 
 

II. The Notification Letter and the Security Concern 
 
The LSO cited the following allegations to support its Criterion J and Criterion H security 
concerns: 
 

 The individual admitted that four to five times in November 2009, stress caused 
him to abuse alcohol by increasing his drinking; 

 
 On November 17, 2009, the individual traveled to attend a work-sponsored event.  

That evening, he drank 12 to 15 beers and passed out on a bench outside of his 
hotel.  He admitted that he drank to excess and violated the “10 hour rule,” which 
prohibited him from drinking within 10 hours of reporting to work the next day; 

 
 In December 2009, the individual began an intensive outpatient treatment 

program (IOP) but relapsed twice; and 
 

 In July 2010, a DOE-consultant psychiatrist diagnosed the individual with 
Alcohol Abuse, without adequate evidence of rehabilitation or reformation.  She 
concluded that Alcohol Abuse is an illness or mental condition which causes, or 
may cause, a significant defect in judgment or reliability. 

 
Ex 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J and Criterion H.  Excessive alcohol 
consumption raises a security concern because it can lead to questionable judgment and 
the failure to control impulses, which in turn can raise questions about a person’s 

                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  Id. at § 710.8(j).  Criterion H relates to information that a person has “[a]n illness or 
mental condition which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause, a significant defect in judgment or reliability.”  Id. at § 710.8(h).  Criterion L includes “unusual 
conduct” and “circumstances which tend to show that the individual is not honest, reliable, or trustworthy; 
or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, 
or duress which may cause the individual to act contrary to the best interests of the national security.”  Id. 
at § 710.8(l).  
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reliability and trustworthiness.  See Guideline G, STEPHEN J. HADLEY, THE WHITE 

HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY FOR ACCESS TO 

CLASSIFIED INFORMATION (2005) 11 [ADJUDICATIVE GUIDELINES].  A mental illness such 
as an alcohol disorder can cause a significant defect in a person’s psychological, social, 
and occupational functioning which, in turn, can raise security concerns about possible 
defects in a person’s judgment, reliability, or stability.  See Guideline I, id. at 13. 
 
The LSO cited the following allegations to support its Criterion L security concern: 
 

 During a PSI in September 2002, the individual stated that in high school, he 
drank six to eight beers every other weekend.  During a PSI in June 2010, he 
stated that, at most, he drank two 12-ounce beers once every couple months.  
During his July 2010 evaluation with the DOE-consultant psychiatrist, he stated 
that he drank up to two beers every two months.  Treatment records from January 
2010 indicate that he drank six to 12 beers twice a week; 

 
 During a PSI in June 2010, the individual stated that on November 17, 2009, he 

began drinking between 9:00pm and 10:00pm and stopped at 11:00pm or 
12:00am.  Treatment records from January 2010 indicate that he started drinking 
at 8:00pm and stopped drinking at 2:00am; 

 
 During the 2010 PSI, the individual admitted that on November 17, 2009, he 

drank six to nine 16-ounce beers.  Treatment records from January 2010 indicate 
that he drank between 12 and 15 beers; 

 
 During the 2010 PSI, the individual stated that from 2006 to November 2009, he 

drank once or twice a month.  During his July 2010 evaluation with the  
DOE-consultant psychiatrist, he stated that during this time, he drank up to six 
beers, never on a weekly basis, perhaps once a month.  Treatment records from 
January 2010 indicate that during this time, he drank 12 to 18 beers, two to three 
days a week; 
 

 During the individual’s July 2010 evaluation with the DOE-consultant 
psychiatrist, he denied ever missing work due to drinking.  During the June 2010 
PSI, he also denied missing work due to drinking.  Treatment records from 
January 2010 indicate that the effects of drinking often kept him from working or 
fulfilling major role obligations at work; that his drinking caused problems at 
work; and that he took vacation time after a night of drinking; 
 

 During the individual’s July 2010 evaluation with the DOE-consultant 
psychiatrist, he denied drinking and driving.  During the 2010 PSI, he denied ever 
consuming alcohol and driving.  Treatment records from January 2010 indicate 
that the individual has had recurrent use of alcohol in physically hazardous 
situations, specifically driving; and 
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 During the individual’s July 2010 evaluation with the DOE-consultant 
psychiatrist, he denied having difficulty abstaining from alcohol.  Treatment 
records from January 2010 indicate that after he began his IOP in December 2009, 
he relapsed twice. 

 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
about the individual’s conduct under Criterion L.  Conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillingness to comply with rules and 
regulations can raise questions about an individual’s reliability, trustworthiness, and 
ability to protect classified information.  Guideline E, ADJUDICATIVE GUIDELINES at 7. 
 

III. Findings of Fact 
 
In August 2004, the individual and his wife had marital problems, and they attended 
marital counseling together.  Tr. at 167.  By October 2009, the individual drank 
excessively because his marriage caused him stress and sleep loss.  Ex. 7 at 12; see also 
Tr. at 29-30, 104, 221, 238.  That month, the individual moved out.  (The individual and 
his wife had separated previously.)  Tr. at 166.  In November 2009, the individual and his 
wife fought just before he traveled for work.  Id. at 30-31.  When the individual reached 
his destination, he went out with his co-workers and began drinking.  Id. at 32.  After 
drinking too much, he sat down outside of his hotel and passed out.  Id. at 32-33.  The 
next morning, his supervisor sent him home.  Id. at 34. 
 
Shortly after the individual returned, he was placed on administrative leave.3  Id. at 16.  
His supervisor asked him to see his site’s psychologist for the Human Reliability 
Program (HRP), who referred him to a marital counselor and the IOP that is affiliated 
with the site’s EAP program.  Id. at 34-35; see id. at 170-71.  He saw the marital 
counselor periodically from December 2009 through April 2010.  Ex. 7 at 5, 8; Tr. at  
35-36, 106.  (His wife did not participate in the counseling.  Tr. at 158-59.)  The 
individual began the five-week, 60-hour IOP at the end of January 2010.  See Ex. 9.  
(During that time, the individual also met with the HRP psychologist, who monitored his 
progress.  Tr. at 39.)  The EAP counselor taught one session and kept track of the 
paperwork and attendance for the IOP program.  Id. at 171.  The EAP counselor testified 
that the individual minimized his alcohol problems and was “somewhat defensive” and 
uncooperative.  Id. at 173-74, 190.  The EAP counselor also testified that the individual 
became more open and cooperative as the IOP addressed his drinking triggers, and he 
learned coping methods and the effects of alcohol.  Id. at 41, 77, 174.  The individual 
completed the IOP in March 2010.  Id. at 121, 172. 
 

                                                 
3  The individual may have returned to work briefly, but conflicting information in the record precludes a 
finding of fact.  For example, he testified that he returned to work in June 2010.  Tr. at 43.  He later 
testified that he returned to work in July 2010.  Id. at 67-68.  Then he testified that he may have gone back 
to work in August 2010.  Id. at 125. 
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On July 13, 2010, the individual was evaluated by a DOE-consultant psychiatrist.  Ex. 7 
at 2.  At the end of the interview, the DOE-consultant psychiatrist asked him to go 
directly to a nearby laboratory to take a random test that detects alcohol ingested within a 
minimum time of the last 72 hours.  Ex. 7; Tr. at 55.  Shortly after the individual left, he 
called the DOE-consultant psychiatrist to tell her that he could not take the test due to an 
unexpected child care issue.4  The DOE-consultant psychiatrist told him that within 24 
hours, he must fax her “a letter stating the details of the emergency.”  Ex. 7.  Three days 
later, on July 16, 2010, he faxed the DOE-consultant psychiatrist the relevant 
information.  Id.; Ex. 17; Tr. at 57. 
 
On or about the first of October 2010, the individual received the report of the  
DOE-consultant psychiatrist and contacted the EAP for additional counseling.  Tr. at 48, 
175.  He saw the EAP counselor every two weeks, for one hour at a time.  Id. at 175-76.  
They discussed alcohol issues, coping skills, handling stress, and marital communication.  
Id. at 176.  The individual also began attending aftercare, which is a professionally-led 
group that meets once a week, for one hour.  Id. at 49-50.  He attended through the time 
of the hearing in January 2011.  Id. at 119. 
 
Since November 2009, the individual has not abstained from alcohol.  Id. at 47.  At least 
once a month he drinks two or more beers.  Id. at 47, 109-10, 181.  He handles stress by 
exercising, playing with his kids, or spending time with his wife.  Id. at 82, 165.  (He 
moved back in with his wife around the end of January 2010, and his marital troubles 
eased by that Spring.  Id. at 105, 167, 176.)  He also spends time fishing and camping, 
which are alcohol-free activities.  Id. at 124, 165.  The aftercare program provides him 
support.  Id. at 178, 191, 236. 
 

IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 

                                                 
4  In her report, the DOE-consultant psychiatrist stated that when the individual called her, she told him that 
the laboratory is close to her office and would have delayed his return by no more than 5-10 minutes.   
Ex. 7. 
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security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
 
In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

V. Analysis 
 
A. Criterion J 
 
The DOE based its Criterion J security concern on the conclusion of the DOE-consultant 
psychiatrist that the individual suffers from Alcohol Abuse.5  Ex. 1; Ex. 7 at 14-16.  It 
also based its Criterion J security concern on the individual’s admission that (i) he 

                                                 
5  The DSM-IV-TR defines Substance Abuse as: 
 
A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as 

manifested by one (or more) of the following, occurring within a 12-month period: 
 

1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, 
or home;  

 
2) recurrent substance use in situations in which it is physically hazardous;  

 
3) recurrent substance-related legal problems; 

 
4) continued substance use despite having persistent or recurrent social or inter-personal 

problems caused or exacerbated by the effects of the substance; and 
 
B. The symptoms have never met the criteria for Substance Dependence for this class of substance. 
 
DSM-IV-TR at 199. 
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increased his drinking due to stress; (ii) he drank excessively and passed out while on a 
work-sponsored trip, in violation of the 10 hour rule; and (iii) he began an IOP but 
relapsed twice.  Ex. 1. 
 

1. The Diagnosis of Alcohol Abuse 
 
The individual does not dispute the diagnosis of Alcohol Abuse, which the  
DOE-consultant psychiatrist fully documented in her report.  At the hearing, she testified 
that the individual no longer met the technical DSM-IV-TR diagnosis of Alcohol Abuse.  
She opined, however, that the individual has not presented adequate evidence of 
rehabilitation or reformation from the Alcohol Abuse.  Tr. at 206-08. 
 

2. Rehabilitation or Reformation 
 
The DOE does not have a set policy on what constitutes rehabilitation or reformation 
from a diagnosis of Alcohol Abuse.  The Hearing Officer makes a case-by-case 
determination based on the evidence. 
 
The individual has established a pattern of responsible use and has completed an IOP.  He 
attends aftercare for support and has filled his life with activities that do not involve 
alcohol. 
 
Despite these positive factors, the individual’s treating expert, the EAP counselor, 
testified that the individual has not shown adequate evidence of rehabilitation or 
reformation because he still faces a moderate risk of a return to problematic drinking.6  
Id. at 184, 189, 191.  The EAP counselor testified that to lower his risk, the individual 
must continue counseling for an additional six months (as of the time of the hearing).   
Id. at 193.  The DOE-consultant psychiatrist testified that she agreed with the EAP 
counselor that the individual has not shown adequate evidence of rehabilitation or 
reformation because the individual still faces a moderate risk of a return to problematic 
drinking.  Id. at 206-07.  In her report, she stated that to lower his risk of relapse, as of 
July 2010, the individual may abstain for an additional six months or attend counseling 
while demonstrating responsible use.  Ex. 7 at 16.  At the hearing, she testified that he 
must now do both – attend counseling for six more months while abstaining.   
Tr. at 208, 212-13.  (As noted, the individual is not abstaining from alcohol.)  The  
DOE-consultant psychiatrist testified that she amended her opinion because she felt that 
the individual did not resolve his inconsistent statements about his drinking.  Id. at 213. 
 

                                                 
6  Prior to the hearing, the parties stipulated that had the HRP psychologist testified, his testimony would 
have been “favorable” to the individual.  The stipulation did not specify what favorable testimony the HRP 
psychologist would have provided and whether that would have included a favorable prognosis.  Further, as 
the stipulation explains, the DOE noted that the HRP psychologist lacks access to the complete records, 
interviews, and other information that the DOE-consultant psychiatrist relied on to reach her conclusions.  
Therefore, it is unclear how the HRP psychologist, had he testified, could have provided probative evidence 
on the issue or rehabilitation or reformation.   
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The record supports the DOE-consultant psychiatrist’s position and shows that the 
individual has not acknowledged the full extent of his problem drinking.  For example, in 
July 2010, the individual abruptly skipped a random alcohol test.  He provided an excuse 
about an unexpected child care issue, but his poor attitude about the test7 and his failure 
to provide supporting information on a timely basis suggest that he skipped the test to 
avoid a positive result.  Id. at 56, 200-03.  The individual denied that alcohol interfered 
with his sleep.  Id. at 112.  When confronted with a treatment record where he said that 
he had suffered sleep loss, he acknowledged that it had.  Id.  The individual also denied 
having “struggled” to maintain his sobriety.  Id. at 112.  When confronted with his 
contrary statement from treatment records, he said that he had described “the time frame 
in which [he] was abusing alcohol.”  Id. at 113.  When reminded that he made his 
contrary statement about four months after the time of his abuse, when he had testified 
that he was using alcohol responsibly, he testified that he was not describing his drinking, 
but his effort to rebuild his marriage.  Id. at 115-16.  Lastly, the individual testified that 
his drinking had not caused problems in his marriage and that his wife did not have an 
opinion on his drinking.  Id. at 102-03.  (His wife provided similar testimony.  Id. at 161.)  
This strikes me as highly unlikely, given the individual’s pattern of marital difficulties, 
the stress that the November 2009 incident and his administrative leave must have 
caused, and the fact that his marriage caused him stress and sleep loss, which caused his 
excessive drinking.   
 
Lastly, I question whether the individual has resolved the marital difficulties that 
contributed to his drinking. The individual and his wife both attributed their marital 
difficulties to their work schedules.  Id. at 37, 154.  The record suggests much deeper 
problems.  They separated at least twice.  Treatment records from January 2010 include 
the comments “troubles for a long time” and “irreconcilable differences – married young, 
went [two] different ways.”  Ex. 8; Ex. 10.  Starting in December 2009, the individual 
began seeing a marital counselor, but the individual’s wife did not go with him. 
 
Based on the foregoing considerations, I find that the individual has not provided 
adequate evidence of rehabilitation or reformation to mitigate the allegations supporting 
the LSO’s Criterion J security concern.  Therefore, I find that he has not resolved that 
security concern. 
 
B. Criterion H 
 
The DOE-consultant psychiatrist testified that the individual no longer has an illness or 
mental condition which causes or may cause a significant defect in judgment or reliability 
because he no longer meets the criteria for Alcohol Abuse.  Tr. at 227; see also  

                                                 
7  To justify skipping the test, the individual testified, “[S]tress was starting to build on me again, I thought 
I was in – I thought I was good to go back to work. . . .  I found out that I was getting my [Human 
Reliability Program Certification] back . . . the same time in which I saw [the DOE-consultant psychiatrist], 
and I was just starting to get frustrated with everything.”  Id. at 88.  Earlier in the hearing, he said, “I was 
already being evaluated again . . . I just felt like it was just starting all over again, so I didn’t have the best 
attitude towards it. . . .”  Id. at 56.   
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Ex. 7 at 15-16.  Based on this testimony, I find that the individual has resolved the LSO’s 
Criterion H security concern. 
 
C. Criterion L 
 
The LSO based its Criterion L security concern on the conflicting statements that the 
individual has made about his drinking.  The categories of conflicting statements include 
(i) how much he drank in high school; (ii) when he started and finished drinking during 
the incident in November 2009; (iii) the number of beers that he had during the incident 
in November 2009; (iv) his drinking patterns in the run-up to the incident in November 
2009; (v) whether he had ever missed work due to drinking; (vi) whether he had ever 
driven after having consumed alcohol; and (vii) whether he ever had difficulty abstaining 
from alcohol.  
 
For each set of conflicting statements, the individual offered an explanation.  He said that 
he had simply misstated his drinking patterns in high school, he forgot the details of the 
incident in November 2009, he had not ever missed work after drinking, he had driven 
after drinking but not while intoxicated, and that he did not have difficulty abstaining 
from alcohol; while in the IOP, he was permitted to drink, but the treatment providers 
regarded each instance of consumption as a relapse.  Id. at 19-28, 106-09, 112-17. 
 
The individual presented testimony to bolster his explanations.  His supervisor and a  
co-worker vouched for his honesty.  Id. at 130, 140, 151.  The EAP counselor noted the 
individual’s conflicting statements but testified that he did not believe that the individual 
intended to mislead.  Id. at 188-89. 
 
Yet, the individual’s explanations are difficult to accept.  Conceivably, one or two 
conflicting statements may be seen as mistakes or misstatements, as the individual 
suggested.  The pattern of conflicting statements reduces his credibility, especially in 
context with the conflicting statements explained above and because each conflicting 
statement presents the individual in a more favorable light.  The fact that the individual 
made no prompt, good-faith efforts to correct his conflicting statements also suggests that 
he made them in an effort to present himself in a more favorable light.  For these reasons, 
I must err on the side of caution – particularly before the individual has resolved the 
LSO’s Criterion J security concern – and find that the individual has not mitigated the 
allegations stemming from the individual’s conflicting statements about his drinking. 
 
Because the individual has not mitigated the allegations supporting the LSO’s Criterion L 
security concern, I find that he has not resolved that security concern. 
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VI. Conclusion 
 
Because the individual has not resolved the LSO’s Criterion J and Criterion L security 
concerns, I find that he has not demonstrated that granting him an access authorization 
would not endanger the common defense and would be clearly consistent with the 
national interest.  Therefore, I find that the DOE should not restore his access 
authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 28, 2011 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  October 20, 2010 
 
Case Number:  TSO-0963 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should restore the Individual’s access authorization.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization since 
1988.  DOE Exhibit (Ex.) 5.  In September 2002, the Individual reported to the local security 
office (LSO) that he had been arrested for Driving under the Influence (DUI) of alcohol.  DOE 
Ex. 11.  As a result of that DUI citation, the Individual was required to participate in a December 
2002 personnel security interview (PSI) and be evaluated by a DOE site psychologist.  DOE Exs. 
8, 14.  Because the PSI and evaluation resolved any concerns raised by the Individual’s DUI 
arrest, the Individual’s access authorization was continued at that time.  DOE Ex. 3.  In March 
2010, the Individual informed the local security office (LSO) that he had again been arrested for 
DUI.  DOE Ex. 10. The Individual subsequently participated in an April 2010 PSI and was 
evaluated by a DOE consultant-psychiatrist.  DOE Exs. 7, 13.  After reviewing the Individual’s 
personnel security file, the LSO informed the Individual in a September 2010 Notification Letter 
that there existed derogatory information that raised security concerns under 10 C.F.R. § 710.8 
(h), (j) and (l) (Criteria H, J, and L, respectively).  See Notification Letter, September 15, 2010.  
The Notification Letter also informed the Individual that he was entitled to a hearing before a 
Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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the DOE counsel introduced 14 exhibits into the record and presented the testimony of one 
witness, the DOE consultant-psychologist.  The Individual presented his own testimony, as well 
as the testimony of his substance abuse counselor, his Alcoholics Anonymous (AA) sponsor, the 
site psychologist, his supervisor, and two friends/coworkers.  The Individual also submitted four 
exhibits.  See Transcript of Hearing, Case No. TSO-0963 (hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
III.  FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria H, J, and L 
 

1. The Individual’s Alcohol Use 
 
The facts in this case are undisputed.   The Individual first began drinking alcohol at age 19 or 
20.  DOE Ex. 7 at 3.  He consumed alcohol about twice per week, generally on weekends, 
usually drinking several glasses of wine with meals.  Id.; see also DOE Ex. 13 at 20.  In 
September 2002, the Individual stopped at a bar after work to celebrate a special occasion with 
friends.  DOE Ex. 13 at 24.  He consumed several drinks over the course of approximately four 
hours.  Id.  While driving home, the Individual was pulled over by a police officer after changing 
lanes without signaling and was ultimately arrested for DUI.  Id. at 25.  As a result of that DUI, 
the Individual met with a site psychologist monthly for approximately one year.  Id. at 26.  The 
Individual also voluntarily abstained from alcohol during that time.  Id.  At some point in late 
2003, the Individual resumed drinking.  Id. at 31.  In March 2010, the Individual was out to with 
friends and drank four glasses of wine and two or three martinis over the course of five to six 
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hours.  Id. at 9.   While driving home, the Individual was stopped by a police officer for crossing 
lane lines twice, and he was then arrested for DUI.  Id. at 11-13.   
 
After the Individual reported the DUI arrest to the LSO, the LSO referred him to the DOE 
psychologist for an evaluation in July 2010.  DOE Ex. 7 at 2.  Following the evaluation, the DOE 
psychologist concluded that the Individual did not meet the criteria for alcohol abuse or 
dependence.  Rather, he determined that the Individual was a user of alcohol habitually to excess 
and that he did not demonstrate adequate evidence of reformation.  Id. at 7.  The DOE 
psychologist noted that the Individual “is well along the path of demonstrating reformation.  He 
is fully engaged in programs designed to support abstinence.”  Id.  The DOE psychologist opined 
that the Individual could demonstrate rehabilitation or reformation by “maintaining abstinence 
for a year while participating in supportive treatment and while subject to frequent and random 
substance use screening tests.”  Id.     
 

2. The Associated Security Concerns 
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  It is well-established that excessive use of alcohol raises security concerns because 
“excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  
See also Personnel Security Hearing, Case No. TSO-0678 (2008).2  In light of the DOE 
psychologist’s determination that the Individual was a user of alcohol habitually to excess, which 
may cause a significant defect in his judgment and reliability, as well as the Individual’s two 
DUI arrests, the LSO properly invoked Criteria H and J.  
 
Criterion L concerns circumstances tending to show that the Individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).  It is well-established that criminal 
conduct raises doubts as to an individual’s honesty, reliability and trustworthiness, and raises 
security concerns under Criterion L.  See Adjudicative Guidelines, Guideline J, ¶ 30 (“Criminal 
activity creates doubt about a person’s judgment, reliability, and trustworthiness.  By its very 
nature, it calls into question a person’s ability or willingness to comply with laws, rules and 
regulations.”); see also Personnel Security Hearing, Case No. TSO-0507 (2007).  Based on the 

                                                 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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evidence in the record regarding the Individual’s alcohol-related arrests, the LSO had sufficient 
grounds to invoke Criterion L. 
 
B. Whether the Individual Has Mitigated the Security Concerns  
 

1. Criteria H and J – the Individual’s Alcohol Use  
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his … issues of alcohol abuse, provides evidence of 
actions taken to overcome this problem, and has established a pattern of abstinence (if alcohol 
dependent) or responsible use (if an alcohol abuser),” and that “the individual has successfully 
completed inpatient or outpatient counseling or rehabilitation along with any required aftercare, 
has demonstrated a clear and established pattern of modified consumption or abstinence in 
accordance with treatment recommendations … and has received a favorable prognosis by a duly 
qualified medical professional or a licensed clinical social worker who is a staff member of a 
recognized alcohol treatment program.”  Guideline G, ¶ 23.   
 
At the hearing, the Individual testified that he has been abstinent from alcohol since the night of 
his DUI arrest in March 2010, approximately 11 months as of the hearing.  Tr. at 151.  He 
testified that the March 2010 DUI arrest was “an eye-opening, horrible experience.”  Tr. at 135.  
Unlike the 2002 DUI, the 2010 DUI was a sign to him that, although he was not dependent on 
alcohol, his consumption was becoming problematic and he was heading “towards full-fledged 
alcoholism.”  Tr. at 135, 138.  He decided to address the issue before he had more alcohol-
related problems.  Tr. at 138.  To that end, the Individual chose to become abstinent from alcohol 
and intends to remain abstinent indefinitely.  Id.  He no longer associates with friends who were 
frequent alcohol drinkers.  Tr. at 156.  The Individual’s testimony was corroborated by his 
friends, who are also his coworkers.  The Individual told them that alcohol had become a 
problem that he needed to address and he intends to be abstinent from alcohol in the future.  Tr. 
at 33, 44, 49.     
 
In addition to acknowledging that he had an alcohol problem and becoming abstinent, the 
Individual has undertaken several steps to treat his alcohol problem.  Following the March 2010 
DUI, the Individual was referred to his employer’s Employee Assistance Program (EAP).  
Following a meeting with the EAP site psychologist, the Individual entered into a recovery 
agreement with the EAP for one year.  Tr. at 57.  As part of that agreement, he meets with the 
EAP site psychologist once per month, is subject to a minimum of two random drug and alcohol 
screenings per month, and attends counseling sessions and AA meetings.  Tr. at 57.   Since 
March 2010, the Individual has been subject to 16 random drug and alcohol screenings, each of 
which were negative for the presence of alcohol or drugs.  Tr. at 60-64; see also Indiv. Ex. B 
(Random Drug and Alcohol Screening Results).  The site psychologist indicated that the 
Individual “has been a very good participant, [and] he has done everything we have asked him to 
do.”  Tr. at 63.  He added that the Individual is “working his program, and … he is learning a lot 
about himself.”  Tr. at 62.  The Individual told the site psychologist that he is committed to 
maintaining his abstinence from alcohol in the future.  Tr. at 66.  The Individual testified that he 
enjoys his monthly EAP sessions because the site psychologist “understands the environment of 
[the DOE contractor] and DOE, clearances, security work, requirements, [and] regulations.”  Tr. 
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at 144.  Given the Individual’s progress, the site psychologist does not intend to recommend that 
the Individual remain in the EAP recovery program once he completes the one year specified in 
the recovery agreement.  Tr. at 63.   
 
The Individual also attends counseling sessions.  His counselor is a licensed alcohol and drug 
abuse counselor who founded a recovery program in 1989.  Tr. at 78-79.  The counselor met with 
the Individual in March 2010 and designed a treatment plan for the Individual that includes one 
year of “group therapy with sporadic individual therapy, [attendance at] AA meetings, [and 
obtaining] a sponsor,” in addition to being subject to random breathalyzer tests.  Tr. at 81.  The 
Individual’s attendance has been “near perfect,” and he has “become a real leader in the group.”  
Tr. at 82.   The Individual testified that he enjoys going to the group sessions because he feels 
that he can help younger members of the group by sharing his experiences.  Tr. at 141.  He also 
has a good relationship with his counselor and views him as a “secondary sponsor.”  Tr. at 142.  
The Individual’s counselor added that he finds it “very helpful” to have the Individual in the 
group because he is “so engaged,” “genuine,” and “always positive,” and he reaches out to 
younger members of the group.  Tr. at 83.  Regarding the Individual’s progress, the counselor 
indicated that the Individual is in the “top ten percent” of the clients the counselor deals with and 
has been “very up-front and honest about how he feels about alcohol and how it’s not going to 
play a role in his future.”  Tr. at 84.   The counselor added that the Individual intends to remain 
abstinent from alcohol and continue attending AA meetings indefinitely.  Tr. at 95.  Finally, the 
counselor stated that when the Individual’s year of group therapy is over, he will not recommend 
that the Individual continue with the weekly group therapy sessions.  Rather, he will recommend 
that the Individual shift to aftercare sessions twice per month for six months and then monthly 
individual “check-in” sessions with the counselor, “just to cover all the bases.”  Tr. at 94.   
 
The final component of the Individual’s treatment plan is his attendance at AA meetings.  The 
Individual began attending AA meetings at the end of March 2010 on the recommendation of his 
counselor.  Tr. at 136.  Although he intended to attend AA “a couple of times a week,” he began 
attending AA meetings daily after hearing about the benefits of daily attendance from other AA 
members who had maintained long-term sobriety.  Tr. at 136-37.  The Individual finds the AA 
meetings beneficial.  Tr. at 138.  As of the hearing, the Individual had attended over 300 AA 
meetings since March 2010.  See Indiv. Ex. A (AA Meeting Attendance Logs).  The Individual 
has also obtained an AA sponsor and is working on the 12 steps of the AA program with him.  
Tr. at 108, 111, 152-54.  The Individual speaks with his sponsor, either in person or on the 
phone, four to five times a week.  Tr. at 113.  The Individual intends to continue attending AA 
indefinitely.  Tr. at 166. 
 
After listening to all of the hearing testimony, the DOE psychologist opined that the Individual 
had made substantial progress in treating his alcohol problem.  He stated that the Individual 
“seems to have done exceptionally well.  [He has done] all that was asked of him and more.  He 
doesn’t seem to have demonstrated resistance, [or] an attempt to evade.  He seems to have been 
very compliant, focused, and intent on … achieving permanent sobriety.”  Tr. at 180.  The DOE 
psychologist added that he could not “think of a single other thing” the Individual could do with 
respect to his treatment.  Finally, he added that it was “unlikely” that the Individual will relapse.  
Tr. at 206.   
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Despite the DOE psychologist’s statement that a relapse was unlikely, he opined that the 
Individual had not demonstrated adequate evidence of reformation or rehabilitation.  The DOE 
psychologist testified that although his July 2010 evaluation recommended a one-year period of 
abstinence and treatment, he now believes that the Individual needs to establish a two-year 
period of abstinence and treatment to demonstrate rehabilitation from his use of alcohol 
habitually to excess.  The DOE psychologist based this change solely on his understanding of the 
Individual’s counselor’s testimony to mean that the Individual needed additional therapy.  Tr. at 
181.  He testified that had the Individual’s counselor not included a recommendation for 
aftercare and said the Individual was rehabilitated, he “would not have changed [his] opinion.”  
Tr. at 208.   
 
Following the hearing, the Individual’s counselor addressed the DOE psychologist’s concerns. 
The counselor stated that he believes the Individual “is rehabilitated.”  He further noted that his 
“intention during [his] testimony was to explain that [he] would like to continue to see [the 
Individual] on some ongoing basis only to offer [his] personal continued support of [the 
Individual’s] efforts.”  See Letter from Individual’s Counselor, February 24, 2011.  He added 
that he believes that the Individual “represents a very low likelihood of relapse.”  Id.  
 
After considering the hearing testimony and evaluating the record as a whole, I find that the 
Individual has mitigated the security concerns raised by his use of alcohol habitually to excess.  
The Individual has been abstinent from alcohol for 11 months as of the date of the hearing and 
intends to remain abstinent indefinitely.  He also no longer associates with friends who were 
heavy drinkers and has explained his changed behavior to his other friends.  In addition, he has 
taken steps to aggressively treat his alcohol problem, including near-daily attendance at AA 
meetings, weekly group therapy sessions, and monthly EAP sessions.  By all accounts, the 
Individual has taken extraordinary steps to address his alcohol problem and has made 
extraordinary progress.  Both the Individual’s counselor and the DOE psychologist believe that a 
relapse is unlikely.  Given these factors, I find that the Individual is no longer a user of alcohol 
habitually to excess, and has demonstrated adequate evidence of rehabilitation and reformation.  
Accordingly, I conclude, consistent with OHA precedent, that the Individual has mitigated the 
Criteria H and J concerns.   See, e.g., Personnel Security Hearing, Case No. TSO-0966 (2011) 
(concerns raised by alcohol use mitigated after individual’s participation in AA and counseling 
in addition to ten months of abstinence established a low risk of relapse); Personnel Security 
Hearing, Case No. TSO-0853 (2010) (individual who engaged in treatment and five and one-half 
months of abstinence demonstrated low risk of relapse); Personnel Security Hearing, Case No. 
TSO-0768 (2009) (concerns raised by individual’s alcohol use mitigated where psychiatrists 
agreed that risk of relapse was low). 
 

2. Criterion L – The Individual’s Alcohol-Related Arrests  
 
The Individual’s two arrests listed in the Notification Letter under Criterion L are alcohol-related 
and, therefore, tied to the concerns regarding the Individual’s alcohol use listed above under 
Criteria H and J.  Because I have found that the Individual has mitigated the Criteria H and J 
concerns pertaining to his alcohol abuse, I conclude that he has also mitigated the Criterion L 
concerns.      
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IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H, J and L of 
the Part 710 regulations.  I also find that the Individual has presented sufficient information to 
fully resolve those concerns.  Therefore, I conclude that restoring the Individual’s suspended 
access authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should restore the Individual’s suspended access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: April 8, 2011 
 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                           March 18, 2011                                        

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      October 29, 2010

Case Number:                      TSO-0964

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should not be restored. 2  

I. BACKGROUND

The individual is employed by the National Nuclear Security Administration, and was granted access

authorization in 2000 in connection with that employment. In April and May 2007, the individual

was involved in a total of two domestic altercations with his wife that resulted in the local police

being called to their residence. In the latter part of April 2007, the individual checked himself into

a local mental health facility, complaining of depression. Because this information raised security

concerns, the local security office (LSO) conducted an investigation. 

As part of this investigation, the individual was referred to a local clinical psychologist (hereinafter

referred to as “the DOE psychologist”) for an agency-sponsored evaluation. After conducting this
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evaluation, the DOE psychologist reported her findings to the LSO. In her report, the DOE

psychologist diagnosed the individual as suffering from Depressive Disorder Not Otherwise

Specified, Impulse Control Disorder Not Otherwise Specified, Rule Out Attention Deficit Disorder,

and Rule Out Cognitive Disorder Not Otherwise Specified. DOE Exhibit (DOE Ex.) 12 at 19. The

DOE psychologist further noted that the individual reported having struck his head on a concrete

overhang while jumping over a wall in 2005, and that this could have resulted in brain trauma

contributing to his current condition. Id. at 18. She concluded that the combination of the

individual’s depressive, impulse control, and attention deficit vulnerabilities could result in a

significant defect in his judgement or reliability. Id. at 19. As adequate evidence of rehabilitation,

she recommended that the individual should be required to demonstrate that he has had at least one

year of individual and marital therapy, with medication as needed, and that he has refrained from all

acts of physical aggression for at least one year. The DOE psychologist further concluded that a final

determination concerning the individual’s judgement and reliability should not be made until the

individual had undergone another assessment by a duly-qualified mental health professional. Id. at

20. 

After reviewing this report and the other results of its investigation, the LSO initiated an

administrative review proceeding. The individual requested a hearing to address the LSO’s concerns,

and the hearing was held in early 2008. Based primarily on the fact that the individual had not

received one year of therapy, and that less than one year had passed since his last altercation with

his wife, the Hearing Officer determined that unresolved security concerns remained under section

710.8, paragraphs (h) and (l) of the criteria for determining eligibility for access to classified matter

or special nuclear material. Accordingly, the Hearing Officer determined that the individual’s access

authorization should not be restored. Personnel Security Hearing, Case No. TSO-0575 (2008). 

The individual appealed this determination to a DOE Appeals Panel in August 2008. In his appeal,

the individual argued that as of the date of the appeal, more than one year had passed since his last

altercation with his wife, and that he had now satisfied all of the requirements for rehabilitation set

forth by the DOE psychologist. The Appeals Panel referred the individual to a local psychiatrist

(hereinafter referred to as “the DOE psychiatrist”) for an updated evaluation, and the Panel also

requested a statement from the individual’s therapist concerning the individual’s treatment and

current mental and emotional stability. DOE Ex. 3 at 5.

In March 2009, the individual was evaluated by the DOE psychiatrist, who reported his findings to

the DOE. In his report, the DOE psychiatrist concluded that the individual did not suffer from a

diagnosable mental or emotional condition and, consequently, that he did not suffer from any illness

or mental condition that causes, or could cause, a significant defect in his judgement or reliability.

DOE Ex. 9 at 14. Based on these findings and on a positive report from the individual’s therapist,

in June 2009, the Appeals Panel determined that the individual’s access authorization should be

restored. In July 2009, the DOE restored the individual’s security clearance. DOE Ex. 3 at 5. 

In June 2010, the individual was arrested for assaulting his wife. Upon learning of this arrest, the

LSO summoned the individual for an interview with a personnel security specialist. After this

Personnel Security Interview (PSI) failed to resolve the LSO’s security concerns, the individual was

again referred to the DOE psychiatrist for an agency-sponsored evaluation. This evaluation was
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conducted in July 2010. After reviewing the DOE psychiatrist’s report, the transcript of the PSI, and

the rest of the individual’s personnel security file, the LSO again determined that derogatory

information existed that cast into doubt the individual’s continued eligibility for access authorization.

The LSO informed the individual of this determination in a letter that set forth the DOE’s security

concerns and the reasons for those concerns. I will hereinafter refer to this letter as the Notification

Letter.
 

The Notification Letter included a statement of derogatory information that created a substantial

doubt as to the individual’s eligibility to hold a clearance. The Letter also informed the individual

that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt

concerning his eligibility for access authorization. The individual requested a hearing on this matter.

The LSO forwarded this request to the Office of Hearings and Appeals, and I was appointed the

Hearing Officer. At the hearing, the DOE introduced 25 exhibits into the record of this proceeding

and presented the testimony of the DOE psychiatrist. The individual and his wife also testified.

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY        

CONCERNS

As previously mentioned, the Notification Letter included a statement of derogatory information that

raised concerns about the individual’s continued eligibility for access authorization. The information

noted in the Letter specifically pertains to section 710.8, paragraphs (h) and (l) of the criteria for

determining eligibility for access to classified matter or special nuclear material. 

Criterion (h) defines as derogatory information indicating that the individual has an illness or mental

condition which, in the opinion of a psychiatrist, causes or may cause a significant defect in his

judgement or reliability. Under this criterion, the Letter refers to the diagnosis of the DOE

psychiatrist that the individual suffers from Personality Change Due To Head Trauma, Combined

Type including Aggressiveness and Apathy. The DOE psychiatrist concluded that this disorder

constitutes an illness or mental condition that causes, or could cause, a significant defect in his

judgement or reliability.  

Under criterion (l), information is derogatory if it tends to show that the individual has engaged in

unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable or

trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,

exploitation or duress which may cause him to act contrary to the best interests of national security.

Under this criterion, the Letter cites the individual’s 2010 Assault arrest and his 2007 altercations

with his wife.  

 

This derogatory information adequately justifies the DOE’s invocation of criteria (h) and (l), and

raises significant security concerns. Emotional, mental and personality disorders are of security

concern because they may indicate a defect in judgement, reliability, or stability. A history or pattern

of unlawful conduct also raises doubts about a person’s judgement, reliability, and trustworthiness.

See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified

Information, The White House (December 19, 2005), Guidelines I and J (Adjudicative Guidelines).
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III. REGULATORY STANDARDS

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense” judgment after consideration of all relevant

information. 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring a security clearance

would compromise national security concerns. Specifically, the regulations compel me to consider

the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the

conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time

of the conduct; the absence or presence of rehabilitation or reformation and other pertinent

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other

relevant and material factors. 10 C.F.R. § 710.7(c).

The purpose of a DOE administrative proceeding under 10 C.F.R. Part 710 is to provide the

individual an opportunity to submit information in support of his eligibility for access authorization.

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, (1995) (affirmed by OSA, 1996), and cases cited

therein. The regulations further instruct me to resolve any doubts concerning the individual’s

eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

 

IV. FINDINGS OF FACT AND ANALYSIS

A. Mitigating Evidence

At the hearing, the individual did not dispute the allegations set forth in the Notification Letter.

Instead, he attempted to demonstrate, through his testimony and that of his wife, that he no longer

suffers from a significant defect in his judgement and reliability, and that his assaultive behavior is

unlikely to recur.

The individual’s wife testified that after the 2008 hearing, her relationship with the individual was

“good.” She explained that, while they would occasionally have arguments, they would not become

violent. Hearing Transcript (Tr.) at 8. There was a considerable amount of stress because of the

individual’s clearance problems and because she had been laid off and was unemployed for a period

of time. Tr. at 9. The individual had continued seeing his therapist, but his wife testified that she

stopped attending the therapy sessions because she no longer believed that they were necessary. Tr.

at 11. 

Eventually, the individual’s wife became pregnant. During this pregnancy, she was diagnosed as

suffering from depression and was placed on a prescription anti-depressant. Tr. at 12. This child, the

couple’s second, was born approximately seven months prior to the hearing. The stress of caring for

the infant and the couple’s three-year-old contributed to their most recent altercation. Tr. at 14-15.
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The incident started when the individual’s wife attempted to leave the children with the individual

while she left the residence to run some errands. Tr. at 15-16. After approximately one hour of

arguing, during which, she testified, she “push[ed the individual’s] buttons,” Tr. at 16, the

confrontation became physical. The individual’s wife continued that “it just kind of escalated [to]

where I was trying to go upstairs and I felt cornered and I tried kicking him to get away.” Tr. at 17.

As she was trying to go upstairs, the individual struck her in the back of her head with sufficient

force to raise a knot. Id. 

After this incident, in late July or early August 2010, the couple began receiving marriage counseling

at their church. The individual’s wife stated that she has found their weekly sessions to be “very

productive.” Tr. at 35. One thing that she has learned, she continued, is to stop bringing up the past

during her disagreements with the individual. Tr. at 36. In the six months that they had been seeing

the church counselor (as of the date of the hearing), they have progressed to the point where they can

“sit down and have a decent conversation without it getting very heated.” Tr. at 37. Although they

have had arguments since the arrest, they have not been like those that they had prior to the

counseling at their church. Tr. at 38. She no longer fears the individual and is optimistic about their

future together. Tr. at 41. She concluded that the primary difference between their situation now and

the circumstances that existed previously is that, whereas she previously believed that their problems

were all her husband’s fault, she has now has accepted responsibility for her role in their marital

problems, and is jointly participating in counseling to address them. Tr. at 46. 

The individual then testified. He said that after the hearing in 2008, he followed the DOE

psychologist’s rehabilitation recommendations. Tr. at 84. Specifically, he continued to see his

therapist for approximately 18 months and to take his prescribed medications. Tr. at 86. During this

time, he said, he and his wife had arguments, but none that approached the level of the 2010 incident

for which he was arrested. Tr. at 87. 

The individual was unable to recall the subject of the argument that precipitated the assault, but he

testified that “buttons were pushed,” and that the altercation “progressed and it progressed” up until

the point where his wife was “yelling and cursing at [him] as she was walking up the stairs”

backward. Tr. at 89, 114. As she did so, she tried to kick him. The individual blocked the kick and

punched her in the back of her head. Id. 

The individual also talked about his counseling at the couple’s church. He said that they wanted to

obtain marriage therapy from a biblical point of view, and to be held accountable by the social

network that they had established in their church. Tr. at 99. He added that, whereas his wife had

decided to stop seeing their former counselor because she did not think that she needed help, they

both are motivated to continue seeing the church counselor because they “are constantly seeing

people from the church,” including the counselor and the pastoral staff. Tr. at 100. He added that

since his arrest, he and his wife have had arguments, but none that have escalated into physical

altercations. Tr. at 102. His marriage has “improved a lot,” Tr. at 103, in part because now his wife

will open up to him about the stresses that she is under, rather than keeping things “bottled up,” Tr.

at 102, and because she realizes that her behavior has contributed to the escalation of some of their

prior arguments. Id. According to the individual, they are now “both actively working to get to the

same place,” whereas previously “it was only one of us kind of lugging the other person.” He further
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stated that he will continue to take his medication and to attend therapy at his church, and that he is

confident that the assaultive behavior that led to his 2010 arrest will not be repeated. Tr. at 112.   

 

B. Analysis

Despite this testimony, I continue to have serious doubts about the individual’s emotional stability,

judgement and reliability. These doubts are based primarily on his continuing inability to control his

temper despite having undergone a previous administrative review proceeding where his emotional

stability was at issue, and on the testimony of the DOE psychiatrist. Largely as a consequence of his

2007 altercations with his wife, the individual’s clearance was suspended for almost two years,

causing substantial stress and substantial financial hardship from loss of income, Tr. at 8, 13, and

from attorney fees. The fact that in June 2010 the individual again assaulted his wife despite these

earlier consequences and despite his ongoing therapy attests to the tenacity and to the continued

influence of the individual’s disorder. 

At the hearing, the individual and his wife both testified that his current rehabilitative efforts will

be successful because they are now both invested in the process, whereas previously the individual’s

wife placed all of the blame for the couple’s difficulties on the individual. However, during the 2008

hearing, the individual’s wife also attempted to assume part of the blame for their marital problems.

DOE Ex. 21 at 159, 163, 166, 171. She further testified at that time that she was engaged in marital

counseling with the individual and his therapist, and was following the therapist’s advice. Id. at 160,

175-176. Nevertheless, less than one year after his access authorization was restored, the individual

assaulted his wife again. Given this history and given that, as of the date of the hearing, only seven

months had passed since the date of the individual’s most recent assaultive conduct, I am unwilling

to conclude at this point in the individual’s recovery that he is exhibiting adequate evidence of

rehabilitation or reformation. 

This conclusion is supported by the testimony of the DOE psychiatrist. He discussed the basis for

his conclusion that the 2005 head trauma suffered by the individual caused changes in his

personality, Tr. at 152-160, and stated that the greatest amount of recovery from such an injury

usually occurs within the first year. Tr. at 151. Although some additional improvement could occur,

he added, it is quite possible that the changes in the individual’s personality are permanent. Tr. at

160. 

The DOE psychiatrist also provided his reasons for concluding that the individual’s condition causes,

or could cause, a significant defect in his judgement or reliability. He stated that the individual’s

2010 arrest calls into question his ability to conform his behavior to the requirements of the law,

especially in light of the negative consequences that ensued from the earlier domestic altercations.

Tr. at 161-162. He also cited a “pattern of violence” on the part of the individual. Tr. at 163. The

record supports the existence of a pattern of abusive and threatening behavior, including the April

2007 altercation, during which the individual’s wife felt sufficiently threatened to call 911, but then

hung up, Tr. at 56; the May 2007 altercation, during which the individual struck his wife repeatedly,

causing “a lot of . . . bruising” on her back and legs, Tr. at 50; DOE Ex. 23 at 40, a 2008 voice mail
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3 In light of the fact that more than three years transpired between the individual’s 2010 assault and

the May 2007 altercation, it is possible that even the two years of non-violence recommended by the

DOE psychiatrist would be insufficient evidence of rehabilitation or reformation. Nevertheless, it

is abundantly clear that after only seven months of non-violence (as of the date of the hearing), the

chances of a recurrence of such behavior are unacceptably high. 

in which he threatened to kill her, Tr. at 54; and the June 2010 incident that culminated in the

individual’s arrest. During her testimony, the individual’s wife also mentioned that the individual

had, at unspecified times in the past, damaged or destroyed doors that she had closed after walking

away from him. Tr. at 74. The DOE psychiatrist concluded that he would like to see “a couple of

years of absolute non-violence,” along with continuing therapy, before he could conclude that the

individual was exhibiting adequate evidence of rehabilitation or reformation. Tr. at 165. 3 

In concluding that significant security concerns remain regarding the individual’s emotional stability,

I recognize that he has diligently attempted to rehabilitate himself from the effects of his 2005

accidental head trauma. Nevertheless, given the circumstances set forth above, I find that the chances

of a reoccurrence of the poor judgement and emotional control exhibited by the individual in his

domestic life remain unacceptably high.     

V. CONCLUSION

The individual has not adequately addressed the DOE’s security concerns under criteria (h) and (l).

I therefore conclude that he has failed to demonstrate that restoring his access authorization would

not endanger the common defense and would be clearly consistent with the national interest.

Accordingly, the individual’s security clearance should not be restored. The individual may seek

review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: March 18, 2011
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 

Name of Case:  Personnel Security Hearing 
 
Date of Filing:  October 29, 2010 
 
Case Number:  TSO-0965 

 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 (or “security clearance”) under the regulations set 
forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual’s access 
authorization should not be restored.     
 

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor in a position that 
requires her to hold a security clearance.  During a Personnel Security Interview (PSI) conducted 
in May 2010, the individual disclosed to the Local Security Office (LSO) that she had been 
charged with Shoplifting in November 2004.  Exhibit (Ex.) 4.  The individual further disclosed 
that she had received treatment for depression and has maintained a prescription for the anti-
depressant medication, Celexa, since 1996.  Id.  During the May 2010 PSI, the LSO discovered 
that the November 2004 arrest was the individual’s third shoplifting-related incident while 
possessing a DOE access authorization and that she had failed to report this incident on her 
December 2009 Questionnaire for National Security Positions (QNSP) and during a PSI 
conducted in October 2005.  Ex. 11; 19.  The LSO also discovered that the individual had failed 
to report her mental health treatment and prescription medication during her October 2005 PSI, 
and on at least eight QNSP forms.  Ex. 1; 11; 12; 13; 14; 15; 16; 17; 19. 
 
Based on concerns arising from the individual’s disclosures, the LSO referred the individual to a 
DOE Consultant-Psychiatrist (DOE Psychiatrist) for a psychiatric evaluation.  In a written report 
dated August 13, 2010 (Psychiatric Report or Ex. 4), the DOE Psychiatrist set forth the results of 
the evaluation.  Based on his findings, the DOE Psychiatrist concluded that the individual met 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to 
classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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the criteria for Kleptomania pursuant to the criteria set forth in the Diagnostic and Statistical 
Manual of Mental Disorders, 4th edition, Text Revised (DSM-IV-TR).  Id. at 8-10.  The DOE 
Psychiatrist opined that this is a condition which causes, or may cause, a significant defect in the 
individual’s judgment or reliability.  Id.  
 
On October 6, 2010, the LSO sent a letter (Notification Letter) advising the individual that it 
possessed reliable information that created a substantial doubt regarding her eligibility to hold a 
security clearance.  In an attachment to the Notification Letter, the LSO explained that the 
derogatory information fell within the purview of three potentially disqualifying criteria set forth 
in the security regulations at 10 C.F.R. § 710.8, subsections (h), (f) and (l) (hereinafter referred to 
as Criteria H, F and L respectively).2   
 
Upon her receipt of the Notification Letter, the individual exercised her right under the Part 710 
regulations to request an administrative review hearing.  On November 2, 2010, the Director of 
the Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in this case. I 
subsequently convened a hearing within the time prescribed in the regulations.  At the hearing, 
the individual presented her own testimony and that of five witnesses, her husband, daughter, 
colleague, pastor and friend.  The LSO called the DOE Psychiatrist as its sole witness.  In 
addition to the testimonial evidence, the LSO submitted 19 exhibits into the record and the 
individual tendered one.3 
 

II. The Notification Letter and the Security Concerns at Issue 
 

As previously noted, the LSO cites three criteria, Criteria H, F and L, as bases for suspending the 
individual’s security clearance.  With regard to Criterion H, the LSO cites the diagnosis of the 
DOE Psychiatrist that the individual meets the DSM-IV-TR criteria for Kleptomania, an illness 
which causes or may cause a significant defect in her judgment or reliability.  Ex. 1.  With regard 
to Criterion F, the LSO alleges generally that the individual deliberately omitted significant 
information on several security forms that is relevant to a determination regarding her security 
clearance, and that she lied during a 2005 PSI.  Specifically, the LSO contends that the 
                                                 
2 Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 
reliability.” 10 C.F.R. § 710.8(h).  Criterion F relates to information that a person “[d]eliberately misrepresented, 
falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive 
National Security Positions, a personnel qualifications statement, a personnel security interview, written or oral 
statements made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization, or proceedings conducted pursuant to § 710.20 through 710.31.” 10 C.F.R. § 710.8 (f).  
Criterion L relates to information that a person “[e]ngaged in any unusual conduct or is subject to any circumstances 
which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe 
that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to 
act contrary to the best interests of the national security.  Such conduct or circumstances include, but are not limited 
to, criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or violation of any commitment 
or promise upon which DOE previously relied to favorably resolve an issue of access authorization eligibility.”  
10 C.F.R. § 710.8(l). 
   
3 The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  Documents 
submitted by the individual shall be cited as “Ind. Ex.” 
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individual failed to list her treatment for depression on eight QNSP forms between 1998 and 
2009 (May 1998, December 1999, October 2001, September 2002, October 7, 2003, October 17, 
2003, September 2004, December 2009). In addition, the LSO contends that she failed to list a 
November 2004 shoplifting charge on her December 2009 QNSP.  The LSO also charges that the 
individual lied about two matters during a 2005 PSI: her involvement in a November 2004 
shoplifting incident, and taking medication.  Id. at 1-2.  As for Criterion L, the LSO alleges that 
the individual was charged with three incidents between 1998 and 2004 (i.e., shoplifting in 
November 1998 and November 2004; and shoplifting and Contributing to the Delinquency of a 
Minor in December 2004).  The LSO also alleges that the individual provided false and 
misleading information during an investigation conducted by the Office of Personnel 
Management (OPM) in 2004, and that she did not admit her lie until confronted by the LSO in 
2010.  Id. at 3.   
 
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s mental health under Criterion H, honesty under Criterion F and criminal 
conduct and deceitful behavior under Criterion L.  The security concerns associated with Criteria 
H, F and L are as follows.  As for Criterion H, a mental illness such as Kleptomania can cause a 
significant defect in a person’s psychological, social and occupational functioning which, in turn, 
can raise concerns from a security standpoint about possible defects in a person’s judgment, 
reliability, or stability.  See Guideline I of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Revised Adjudicative Guidelines).  
With regard to Criterion F, substantial security concerns are raised when an individual is not 
forthcoming with security personnel. “Conduct involving questionable judgment, lack of candor, 
dishonesty, or unwillingness to comply with rules and regulations can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information.  Of special 
interest is any failure to provide truthful and candid answers during the security clearance 
process or any other failure to cooperate with the security clearance process.” See Guideline E of 
the Revised Adjudicative Guidelines.  Criterion L relates to information indicating that a person 
has engaged in unusual conduct which tends to show that a person is not honest, reliable or 
trustworthy.  In this case, the individual’s arrests and deceitfulness may indicate a lack of 
judgment and call into question her reliability, trustworthiness and ability to protect classified 
information. See Guideline F of the Revised Adjudicative Guidelines.  The incidents of criminal 
conduct in this case raise concerns that the individual is not honest and may be subject to 
pressure, coercion, exploitation or duress. By its very nature, criminal conduct calls into question 
a person’s ability or willingness to comply with laws, rules, and regulations.  The question, 
therefore, is whether the individual has resolved those concerns. 
   

III. Regulatory Standard and the Individual’s Burden 
 
The applicable regulations state that “[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant information, 
favorable or unfavorable, as to whether the granting of access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.”  
10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
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consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 
presumption against the issuance of a security clearance). 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him an access authorization “will not endanger the common defense and security and 
will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 
afforded a full opportunity to present evidence supporting his eligibility for an access 
authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 
broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 
be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 
presentation of evidence to mitigate the security concerns at issue. 
 

IV. Findings and Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 
matter.  In resolving the question of the individual’s eligibility for access authorization, I have 
been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 
participation; the frequency and recency of the conduct; the age and maturity of the individual at 
the time of the conduct; the voluntariness of the participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuance or recurrence; and other relevant and material factors.4   
 
After due deliberation, it is my opinion that the individual’s access authorization should not be 
restored because I cannot conclude that restoring the access authorization would not endanger 
the common defense and security and would be clearly consistent with the national interest.  
10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 
A.  Criterion H  
 
Diagnosis of Kleptomania 
 
In the Psychiatric Report, the DOE Psychiatrist opined that the individual met the DSM-IV-TR 
criteria for Kleptomania,5 without adequate evidence of rehabilitation or reformation.  Ex. 4 at 9-
                                                 
4 When resolving the question of the individual’s eligibility for access authorization, in addition to the applicable 
factors prescribed in 10 C.F.R. § 710.7(c), I am also guided by the mitigating conditions set forth in the Revised 
Adjudicative Guidelines. 
 
5 The DSM-IV-TR classifies Kleptomania as an Impulse-Control Disorder.  The essential feature of Impulse-Control 
Disorders is the failure to resist an impulse, drive or temptation to perform an act that is harmful to the person or to 
others.  The DSM-IV-TR lists five diagnostic criteria for Kleptomania: 
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10.  The DOE Psychiatrist explained how the individual met the DSM-IV-TR criteria for a 
diagnosis of Kleptomania.  Id. at 10.  The DOE Psychiatrist noted that the individual has had 
three shoplifting arrests while holding a DOE access authorization.  Id. at 8.  In this regard, the 
individual acknowledged that she had no idea why she committed the thefts and “[doesn’t] know 
what comes over [her].”  Id.  The DOE Psychiatrist noted that the thefts were not committed 
because of the individual’s financial need (Criterion A), as she had the money to pay for the 
items stolen.  Id.  He further noted that the individual realized the consequences to her 
employment, but found herself unable to stop.  Id.  Although the individual did not recall her 
thoughts or feelings immediately before any of the thefts, she reportedly had no animosity 
towards to stores in question.  (Criterion D).  Id.   
 
The individual argued at the hearing that she does not currently suffer from Kleptomania, but 
admitted that at the time that she last shoplifted, “that may have been the case…but I wasn’t 
aware of that, but it’s not the case today.”  Id. at 135-137.  She did not, however, present any 
expert testimony to support her lay position in this regard.   
 
The DOE Psychiatrist was present during the entire hearing and affirmed his opinion that the 
individual suffers from Kleptomania.  Tr. at 154.  In reaching his conclusion, he underscored the 
significance of the individual’s age and her status as a clearance holder when she committed the 
thefts.  Id. at 125-126.  The DOE Psychiatrist distinguished the individual’s thefts from that of a 
common shoplifter or a juvenile who commits a theft and gets caught.  Id. at 125.  The DOE 
Psychiatrist noted that unlike a juvenile, the individual was a mature adult when she committed 
all three thefts.  Id.  In this regard, the DOE Psychiatrist explained that the individual was not an 
“impulsive little kid” but rather a clearance holder who should have had plenty of external fears 
to make her think that she was risking a very valuable clearance.  Id. at 125.  
 
After carefully reviewing the testimony and evidence in record, I find that facts in the record 
support the DOE Psychiatrist’s diagnosis of Kleptomania.  I reached this conclusion for several 
reasons.  First, the individual was a mature adult and clearance holder at the time she committed 
three thefts.  Ex. 3 at 4; Tr. at 125.  The individual admitted that she understands that her actions 
were wrong and claims that she feels “embarrassed” when thinking about the “impropriety of her 
past actions.”  Ex. 2.  Thus, there is no basis to ascribe the individual’s actions to immaturity.  
Second, the individual admitted that she had no animosity towards the stores in question and that 
she did, in fact, have the money to purchase the merchandise that she attempted to steal.  Tr. at 
113-118.  Finally, the individual presented no evidence from a mental health professional to 

                                                                                                                                                             
A. Recurrent failure to resist impulses to steal objects that are not needed for personal use or for their 

monetary value. 
B. Increasing sense of tension immediately before committing the theft. 
C. Pleasure, gratification, or relief at the time of committing the theft. 
D. The stealing is not committed to express anger or vengeance and is not in response to a delusion or a 

hallucination. 
E. The stealing is not better accounted for by Conduct Disorder, a Manic Episode, or Antisocial Personality 

Disorder. 
 
DSM-IV-TR at 667-669. 
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corroborate her lay opinion that she does not currently suffer from Kleptomania.  In the end, after 
weighing all of the testimony and evidence, I am persuaded that the facts in record support the 
DOE Psychiatrist’s diagnosis of Kleptomania. 
 
Rehabilitation and Reformation  
 
A finding of derogatory information does not, however, end the evaluation of evidence 
concerning the individual's eligibility for access authorization. See Personnel Security Hearing, 
TSO-0430 (2007); Personnel Security Hearing, Case No. VSO-0244 (1999); Personnel Security 
Hearing, Case No. VSO-0154 (1997), Personnel Security Hearing, Case No. VSA-0154 (1998).  
Therefore, I must consider whether the individual has submitted sufficient evidence of her 
rehabilitation or reformation to resolve the security concerns raised by her diagnosis of 
Kleptomania under Criterion H.  In the end, I must exercise my common sense judgment in 
determining whether an individual’s access authorization should be restored after considering the 
applicable factors set forth in 10 C.F.R. § 710.7(c).   
 
At the hearing, the DOE Psychiatrist acknowledged that although he made no formal 
recommendation in his report that the individual seek professional counseling, one could “read 
between the lines” that he had recommended that the individual obtain some form of professional 
treatment for her disorder.  Tr. at 129; 140.  The DOE Psychiatrist remained concerned that the 
individual had not undergone any professional counseling or treatment, other than speaking with 
her pastor on a few occasions.  Id. at 129-130.  In his opinion, Kleptomania is a long-term 
recurrent disorder and its most likely prognosis is long-term.  Id. at 127.  He also opined that the 
individual had not used “good judgment” in managing her disorder and has not handled her 
disorder well, in part because of the shame and guilt associated with being labeled as someone 
who suffers from Kleptomania.  Id. at 119; 129.  The DOE Psychiatrist noted that a mental health 
professional could have assisted the individual and given her techniques on how to deal with her 
feelings about the disorder.  Id. at 129-130.  The DOE Psychiatrist expressed concern that in 
spite of the six-year gaps between shoplifting incidents, the individual may repeat her behavior 
under times of stress, depression or anxiousness.  Id. at 127.  In this regard, the DOE Psychiatrist 
expressed concern that the individual had stopped taking her anti-depressant medication, Celexa.  
Id. at 138-140. 
 
The individual advances several arguments to address the Criterion H concerns.  First, the 
individual contends that her judgment and reliability are not defective.  To support her argument, 
she presented the testimony of her husband, daughter, pastor, colleague and friend, all who 
testified that the individual is a “trustworthy” person.  Id. at 18, 21, 35-36; 49; 56-59.  Second, 
the individual maintained that she received counseling from her pastor for the shoplifting-related 
incidents.  The individual’s pastor testified that although he and his wife provided spiritual 
counseling to the individual on at least four occasions, he was not aware of her prescription for 
the antidepressant medication, Celexa.  Id. at 28-29, 33; 38-39.  He further explained that when 
the individual mentioned the diagnosis of Kleptomania, he advised her not to accept it but 
counseled her to have accountability for her actions.  Id. at 29, 41-45.  The individual’s pastor 
explained that the individual continues to feel remorse for her actions and is now a completely 
different person.  Id. at 33, 36-37.  He has provided counseling to the individual’s family and 
believes she has a “loyal” support system.  Id. at 35-36; 61-62.  The individual’s pastor is 
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confident that she will not repeat her actions.  Id. at 35.  Third, the individual argues that the 
amount of time that has past since her last shoplifting-related incident, i.e., six years, resolves her 
diagnosis of Kleptomania.  Id. at 121-122; 130-133.  Her husband testified that that individual 
has been “clean” for six years and after several years of working, has not had any security-
related infractions or incidents.  Id. at 69-70.  Fourth, the individual maintained that she no 
longer suffers from bouts of depression and is “doing well.”  Id. at 107.  She noted that per her 
doctor’s instruction, she now takes her Celexa on an “as needed” basis.  Id. at 107-108. 
 
Based on the record before me, the DOE Psychiatrist has convinced me that the individual has 
not resolved the concern that her condition may cause a significant defect in her judgment and 
reliability in the future.  According to the DOE Psychiatrist, Kleptomania is an impulse-control 
disorder which involves stealing.  Id. at 130.  He emphasized that from a security standpoint, it is 
a “risky” disorder because a person who suffers from Kleptomania and has access to sensitive 
material may steal it.  Id.  During his testimony, the DOE Psychiatrist explained that the 
individual’s behavior fit the key diagnostic criteria for Kleptomania, or “the recurrent theft of 
things that don’t fit the immoral or common criminal theft issues.”  Id. at 115-116.  In other 
words, the individual stole things that she really did not need and had no reason for doing it.  Id.  
The DOE Psychiatrist also underscored the significance of the individual’s failure to take her 
anti-depressant medication, Celexa.  Id. at 138-140.  Although the individual argued that she no 
longer needs the medication, the DOE Psychiatrist opined that the individual’s “noncompliance” 
with regard to her medication is a factor that contributes to his opinion that there has not been 
mitigation of the past problem.  Id. at 106-108; 138-140.   
 
While the lay witnesses, particularly the individual’s pastor, provided insightful testimony, I 
must defer to the expertise of a board-certified psychiatrist in making a predictive assessment 
regarding the likelihood of a mental illness recurring.  Although it has been six years since her 
last shoplifting arrest, the DOE Psychiatrist does not agree that the individual’s Kleptomania has 
been resolved, nor does he believe that is in remission.  Id. at 128-129.  In the absence of some 
form of mental health counseling or treatment or testimony from a mental health professional 
that the individual does not currently suffer from Kleptomania, I cannot find that the individual’s 
diagnosis of Kleptomania has been resolved.   
 
B.  Criterion F – Falsification  
 
False statements by an individual in the course of an official inquiry regarding a determination of 
eligibility for DOE access authorization raise serious issues of honesty, reliability and 
trustworthiness.  The DOE security program is based on trust, and when a security clearance 
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted 
again in the future.  See, e.g., Personnel Security Hearing, Case No. VSO-0013 (1995).  Hearing 
Officers must look at the statements of an individual, the facts surrounding the misrepresentation 
or false statement and the individual’s subsequent history in order to assess whether the 
individual has rehabilitated herself from the falsehood and can be trusted in the future.  Id. 
 
Based on the evidence before me, I am unable to find that the individual has mitigated the 
Criterion F concerns.  As an initial matter, I find that the individual has not offered a consistent 
or convincing explanation for her numerous falsifications.  The LSO alleges that during an 
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October 2005 PSI, the individual denied involvement in any shoplifting-related incidents other 
than the two in November 1998 and December 2004, despite being specifically asked if she had 
done similar acts in the past.  Ex. 1.  At the hearing, the individual maintained that her failure to 
list the November 2004 incident on her December 2009 QNSP was attributable to her 
“misunderstanding” rather than her trying to hide the information.  Tr. at 101-102.  According to 
the individual, “when [Question 22 A on the QNSP] said something about a citation, I 
automatically figured it was a traffic citation.”  Id.  at 100-101. She stated that she did not 
document it at that time because she was not “arrested…handcuffed and taken to jail,” but only 
given a “citation” to return to court two or three weeks later.  Id.  She further explained that 
although the December 1998 and November 2004 incidents were similar in nature, in that she 
was detained and given a citation during both incidents, in November 1998, she was taken to jail 
and later released but in November 2004, she was not taken to jail but “only questioned.”  Id. at 
101-102.  According to the individual, this difference also contributed to her failure to report the 
November 2004 shoplifting incident to DOE.  Id.  However, during a May 2010 PSI, the 
individual admitted that she lied about the details of the November 2004 shoplifting incident 
because she was “embarrassed.”  Ex. 3 at 6; Ex. 18. 
 
Based on the evidence and testimony in the record, it appears that the individual has a history of 
deliberately withholding information from DOE.  The individual is a mature and articulate adult 
who has held a DOE security clearance for approximately 30 years.  Ex. 3 at 3.  Thus, I find the 
explanation of her omission of significant information on the QNSP unpersuasive. She has had 
many opportunities to disclose the truth to the DOE, and as a clearance-holder, was well aware 
of the consequences of non-disclosure.  See Personnel Security Hearing, Case No. TSO-0415 
(2007) (an individual’s willingness to conceal information from the DOE in order to avoid 
adverse consequences is an action that is simply unacceptable among access authorization 
holders).  Despite that knowledge, even after DOE discovered that the individual had provided 
false statements about her November 2004 shoplifting incident, the individual offered more 
inconsistent statements to explain her reason for withholding this information from the DOE.  
Ex. 3 at 6.  The concern in this case is also compounded by the fact that the individual had been 
arrested for shoplifting in December 2004, and therefore should have been mindful of following 
all of the rules and regulations because she knew that her security clearance would be in 
question.   
 
As for her failure to report her treatment for depression on eight QNSP forms, the individual 
testified that she also misunderstood this question and was not attempting to hide this 
information.  Tr. at 102-103.  As for her use of the antidepressant medication, Celexa, the 
individual explained that she previously reported this use, as well as her treatment for depression, 
to the site’s Occupational Medicine Office (OMO) in 2001.  Id. at 103; Ind. Ex. A.  The 
individual contends that at the time that she was asked about prescription medication in 2005, 
she had not taken Celexa in “years” because her doctor had instructed her to take the medication 
“as needed.”  Tr. at 106-108.  In any event, the individual argued that because she had previously 
reported her mental health history to DOE, she was not trying to hide it when she failed to list it 
on her QNSPs.  Id. at 103.   
 
Even if I accept the individual’s assertion that she misunderstood the question on each of the 
eight QNSP forms, I cannot find that it is adequate to resolve the concern.  As stated above, the 



 - 9 -

individual has held a security clearance for 30 years.  If she did not understand the question as 
presented, it would have been prudent for her to seek assistance in completing the forms.  
Although the individual reported her mental health treatment and prescription medication to 
OMO, this did not absolve her of her responsibility to accurately report this information on each 
of her QNSP forms.  For all of the foregoing reasons, I find that the individual has failed to 
mitigate the security concerns raised by Criterion F. 
 
C.  Criterion L – Personal Conduct 
 
In 1998, DOE relied on the individual’s characterization of her criminal citation for shoplifting 
as a one-time event, and decided not to suspend her clearance after that incident, based on her 
commitment not to shoplift again.  Ex. 3 at 3; 5.  The individual’s inability to keep her promise 
not to shoplift again, as evidenced by her subsequent citation for shoplifting in November 2004 
and shoplifting arrest December 2004, establish a pattern of criminal behavior that cannot be 
regarded as isolated.  Although a period of six years between criminal incidents would not 
generally constitute a pattern, the individual’s deliberate concealment of the November 2004 
incident raises a question about other shoplifting incidents that the individual may not have 
disclosed.  In addition, the individual admittedly provided false and misleading information 
about the November 2004 shoplifting incident during an OPM reinvestigation because she was 
“embarrassed.”  Ex. 18 at 20-24; 86.  I am convinced that the individual would not have admitted 
this transgression if not specifically confronted with the discrepant information during the May 
2010 PSI.  Moreover, because the individual’s shoplifting-related incidents led to the Criterion L 
concern and the individual has not resolved the security concern associated with her diagnosis of 
Kleptomania, I have reason to question the individual’s reliability, trustworthiness, good 
judgment or ability to protect classified information.  See Mitigating Condition 26(a) of the 
Revised Adjudicative Guidelines.  Therefore, I find that the individual has not resolved the 
Criterion L concern associated with her criminal history. 
 

VII. Conclusion 
 
Based on the foregoing, I find that the individual has failed to mitigate the Criterion H concerns 
associated with her mental health, the Criterion F concerns associated with her honesty and the 
Criterion L concerns associated with her criminal conduct and deceitful behavior.  The individual 
has therefore failed to demonstrate that restoring her access authorization would not endanger the 
common defense and security and would be consistent with the national interest.  Accordingly, I 
find that the individual’s suspended access authorization should not be restored.  Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
Avery R. Webster 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 24, 2011 
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Date of Filing:   November 8, 2010 
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This Decision concerns the eligibility of XXXX XXXX (hereinafter referred to as “the 
Individual”) to retain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that his security clearance should be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had been found by a psychiatrist to be a user of alcohol habitually 
to excess.1   
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on November 9, 2010.   
 

                                                 
1  The Notification Letter alleges that the Individual has: “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse,” 10 C.F.R. § 710.8(j).    
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At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his former spouse, his Alcoholics Anonymous (AA) sponsor, his counselor, two 
psychologists and a DOE consultant psychiatrist.  See Transcript of Hearing, Case No. 
TSO-0966 (hereinafter cited as ATr.@). The LSO submitted 15 exhibits, marked as Exhibits 1 
through 15, while the Individual submitted three exhibits, marked as Exhibits A through C. 
 
II. FINDINGS OF FACT 
 
On December 23, 2003, the Individual was arrested and charged with Driving Under the 
Influence (DUI) of alcohol.  Exhibit 8 at 1.  At the time of his arrest, the Individual’s Blood 
Alcohol Content (BAC) was measured at .14.  Exhibit 10 at 13.  As a result, the Individual was 
required to attend a three-month program intended to educate him about the dangers of drinking 
and driving.  Exhibit 8 at 2.  The Individual began abstaining from alcohol use on the morning 
after his DUI arrest (December 24, 2003).   
 
The LSO conducted a personnel security interview (PSI) of the Individual on January 9, 2004.2  
During this PSI, the Individual stated that his wife had expressed concern about his alcohol use.  
Exhibit 14 at 29.  The Individual also reported that a co-worker had reported to his supervisor 
that he detected alcohol on the Individual’s breath.  Id. at 27-29.  The Individual claimed that his 
co-worker had smelled his asthma inhaler.  Id.   
 
On January 14, 2004, the Individual enrolled in his employer’s Employee Assistance Program 
(EAP).  Exhibit 11 at 1.  The EAP mandated strict and complete abstinence from alcohol use for 
a 24-month period.  Id.   
 
The Individual was examined by a DOE Psychologist (the DOE Psychologist) on February 19, 
2004.  Exhibit 8 at 1.  During this examination, the Individual informed the DOE Psychologist of 
his intent to abstain from future alcohol consumption.  Id. at 5.  The DOE Psychologist issued a 
report on March 3, 2004, concluding that the Individual did not have an illness or mental 
condition causing a significant defect in judgment or reliability.3  Id. at 5.  The DOE 
Psychologist further opined that the Individual was not a user of habitually to excess, and was 
not suffering from alcohol abuse or dependence.  Id.  
 
The Individual resumed consuming alcohol approximately three months after his DUI, even 
though he had signed an agreement with his EAP requiring that he abstain from alcohol use for 
24 months.  Exhibit 13 at 82.  Other than his violation of his EAP agreement, there was no 
evidence of any problematic alcohol use between 2003 and 2010.  
 
On the morning of April 11, 2010, the Individual reported to a business meeting in a highly 
intoxicated state.  He was transported to a hospital and treated for alcohol intoxication.  At the 
hospital, his BAC was measured at .3.      
  

                                                 
2 A copy of the transcript of this PSI appears in the record as Exhibit 14. 
 
3  A copy of this report appears in the record as Exhibit 8. 
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The LSO conducted a second PSI of the Individual on June 8, 2010.4 During this PSI, he 
admitted that his alcohol use had caused problems in his marriage.  Exhibit 13 at 90-94.    
 
At the request of the LSO, the Individual was evaluated by a DOE Psychiatrist (the Psychiatrist).   
The Psychiatrist reviewed selected portions of the Individual’s personnel security file, 
administered several standardized psychological screening tests to the Individual, and 
interviewed the Individual.  After completing his evaluation of the Individual, the Psychiatrist 
issued a report in which he concluded that the Individual habitually drinks to excess.5  Exhibit 6 
at 7.  The Psychiatrist further opined that the Individual was not reformed or rehabilitated as of 
the date of the evaluation.  Id. at 9.  The Psychiatrist noted that the Individual had been 
abstaining from alcohol use for four months, had begun individual counseling with an EAP 
Psychologist (the EAP Psychologist), and had began attending AA meetings on a weekly basis.  
Id.  However, the Psychiatrist opined that the Individual would need to continue his treatment 
program for an additional eight months in order to show that he was reformed or rehabilitated.  
Id.       
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this decision: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
In this case, I find that the LSO properly invoked Criterion J.  Excessive alcohol consumption 
often leads to the exercise of questionable judgment or the failure to control impulses, and can 
raise questions about an individual's reliability and trustworthiness.  Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, issued on December 
29, 2005, by the Assistant to the President for National Security Affairs, The White House 
(Adjudicative Guidelines) at ¶ 21.   
 

                                                 
4 A copy of the transcript of this PSI appears in the record as Exhibit 13. 
 
5  The Psychiatrist’s report appears in the record as Exhibit 6. 
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Since the Individual does not contest the derogatory information raising the security concerns at 
issue in the present case, the only remaining issue is whether the Individual has shown that he is 
adequately rehabilitated or reformed to resolve the security concerns raised by his excessive and 
habitual alcohol use.   
 
After carefully reviewing all the evidence in this case, I find that the Individual has done so.  The 
Individual responded to his medical treatment for alcohol intoxication by seeking counseling 
from his EAP, attending an intensive outpatient treatment program (IOP), abstaining from further 
alcohol use, attending AA meetings on an almost daily basis, and enthusiastically working the 
AA Twelve-Step Program.  
 
The Individual’s estranged spouse testified on his behalf.  She testified that the Individual’s 
alcohol use had been one of the factors that led to the dissolution of their marriage.  Tr. at 100-
101.  She further testified that until the April 2011 incident, the Individual did not exhibit insight 
into the effects that alcohol was having on himself and his family relationships.  Id. at 101-102.  
She testified that the Individual had attended the IOP and was attending AA meetings on an 
almost daily basis.  Id. at 102.  She further noted that the Individual was making a “supreme 
effort” to turn his life around.  Id.  He has started to socialize, to cultivate meaningful 
relationships, seems happier and healthier, and he has begun to work on improving his 
relationship with their daughter.  Id. at 103-104.   She testified that he is fully committed to 
achieving sobriety.  Id.  Finally, she testified that she is part of his support system.  Id.       
   
The Individual’s AA sponsor (the Sponsor) testified on his behalf.  He has been the Individual’s 
sponsor for six months.  Tr. at 36.  He meets with the Individual at least twice a week.  Id. at 36-
37.  He sees the Individual at AA meetings three times a week.  Id. at 37.  The Sponsor testified 
that the Individual attends an AA meeting almost every day; is currently working on Steps 9 and 
10 of the 12-Step Program; and actively and enthusiastically participates in AA meetings.  Id. at 
37-39.  The Individual is developing a social and support network through AA.  Id. at 40.  The 
Individual has expressed his intention to permanently abstain from alcohol use.  Id. at  43-44.  
The Sponsor believes that the Individual is completely committed to achieving and maintaining 
sobriety.  Id.  The Individual clearly enjoys AA.  Id. at 47.   
 
The Individual testified on his own behalf at the hearing.  During his testimony, the Individual 
attributed his previous failure to maintain sobriety to his lacking the proper “tools” because he 
was not in a treatment program.  Tr. at 131-132.  He believes the structure provided by the IOP 
and AA has been very beneficial.  Id. at 135-136.  The Individual testified that he was inspired to 
seek treatment when he realized that alcohol had negatively affected his work on April 12, 2010.  
Id. at 144.  He attends AA meetings five days a week.  Id. at 147-148, 150.  He is working the 
steps.  Id. at 148.  AA has helped him become engaged with people.  Id. at 149.  He plans to stay 
active in AA for the rest of his life.  Id. at 151.  He intends to abstain from alcohol use for the 
rest of his life.  Id. at 155, 161-62.          
 
It is notable that four expert witnesses testified at the hearing.  All four of these expert witnesses, 
including the Psychiatrist who testified on behalf of the DOE, testified that they believed that the 
Individual is reformed and rehabilitated from his excessive and habitual alcohol use.   
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An alcohol and drug counselor employed by the IOP (the IOP Counselor) testified on the 
Individual’s behalf at the hearing.  She testified that the Individual had successfully undergone 
30 three-hour alcohol and drug addiction education classes. Tr. at 10-11.  She suggested that the 
Individual attend AA meetings and the Individual acted on that advice.  Id. at 14.  The Individual 
found a sponsor, began working the 12 Step Program, and became very involved in AA.  Id.  The 
Individual has become enthusiastic about his AA activities and presents a much improved 
demeanor.  Id.  The Individual has exceeded her expectations in the IOP.  Id. at 17, 22.  He has 
been regularly attending aftercare meetings.  Id. at 18.  The IOP Counselor characterized the 
Individual’s prognosis as “good.”  Id. at 23.   
 
The EAP Psychologist testified on the Individual’s behalf at the hearing.  The Individual had 
voluntarily sought counseling from her immediately after the April 12, 2010, incident.  Tr. at 54.  
The EAP Psychologist diagnosed the Individual with alcohol abuse.  Id. at 55.  Until he attended 
the IOP, the Individual had not received formal treatment for his alcohol issue.  Id. at 58-59.  The 
EAP Psychologist referred the Individual to the IOP.  Id. at 61.  The Individual has met with 
EAP psychologists on 12 occasions during the past 10 months.  Id. at 65.  The Individual now 
understands the role that alcohol was playing in his life and is now committed to a lifetime of 
sobriety.  Id. at 65-66.  AA is now a very central part of the Individual’s life.  Id. at 66.  The 
Individual is doing everything he should to address his alcohol abuse.  Id. at 68.  The 
Individual’s participation in AA has facilitated his improved ability to relate to other people. Id. 
at 68-69.  The Individual has become re-engaged with his family and his relationships have 
become more meaningful.  Id. at 69.  The EAP Psychologist testified that the Individual “is one 
of the most committed people I have ever worked with in terms of his recovery.”  Id. at 71.  The 
EAP Psychologist testified that, even though the Individual has only been sober for 10 months, 
two more months of sobriety would not make a noticeable difference in the likelihood that the 
Individual would relapse.  Id. at 71.  She believes that the Individual will remain abstinent from 
alcohol.  Id. at 72. The EAP Psychologist noted that the Individual was not treated for an alcohol 
problem in 2003-2004, so it wasn’t surprising that he returned to problematic drinking.  Id. at 78.  
He now has much better coping skills.  Id. at 79.  She is “quite confident” that the Individual will 
not relapse.  Id.  The EAP Psychologist testified that the Individual’s prognosis is “excellent.”  
Id. at 86.   
 
A clinical psychologist (the Consulting Psychologist) who had examined the Individual and 
consulted with the Individual’s attorney testified on the Individual’s behalf at the hearing.  The 
Consulting Psychologist testified that the Individual was doing everything he should be doing to 
maintain long term sobriety.  Tr. at 172.  The Consulting Psychologist described the Individual’s 
prognosis as “very positive.”  Id. at 174.  The Consulting Psychologist testified that even though 
the Individual as only been sober for 10 months, he is confident that the Individual will sustain 
his abstinence.  Id. at 175-176.  The Consulting Psychologist testified that the Individual is more 
likely to stay sober now than he was in 2004 because he is receiving treatment and addressing his 
alcohol issue.  Id. at 183-185. 
  
The Psychiatrist was present for the testimony of each of the other witnesses during the hearing.  
After the other witnesses had concluded their testimony, the Psychiatrist testified on the LSO’s 
behalf.  The Psychiatrist testified that when he examined the Individual, the Individual had “laid 
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the ground work and the foundation for long-term sobriety, but that it certainly wasn’t adequate 
at the time, because it was only four months and we would like to see about a year.”  Tr. at 188.  
He further testified that that “the fellowship in AA . . . has been extraordinarily powerful, in 
terms of his . . . beginning to experience less social isolation in his life.”  Id. at 188-189.  He is 
confident that the Individual is adequately rehabilitated even though he has only been sober for 
ten months.  Id. at 190-191.       
 
Based upon the compelling testimony of the IOP Counselor, the EAP Psychologist, the 
Consulting Psychologist, and the Psychiatrist, as well as the lay witnesses, I find that the 
Individual has mitigated the security concerns raised under Criterion J.6  
       
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criterion J.  However, 
the Individual has mitigated the security concerns under this criterion.  Accordingly, the 
Individual has demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should be restored at this time.  The LSO may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 23, 2011 
 
 

                                                 
6 I note for the record that the Individual provided inconsistent testimony at the hearing and at the PSI regarding his 
compliance with the EAP agreement he signed in 2004, and the nature and extent of his alcohol consumption.  See 
Tr. at 130, 137, 139, and 142; Exhibit 13 at 14-15, 81-82, 86-87,123, and 126.  I make no findings on this matter as 
there are no Criterion F or Criterion L issues before me.  



 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  November 8, 2010 
 
Case Number:  TSO-0967 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter “the Individual”) to have 
his suspended access authorization restored.1  After reviewing the testimony and evidence 
presented in this matter, it is my decision that the Individual’s access authorization should be 
restored.2   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, if derogatory information has been received regarding an individual 
and a question concerning the individual’s eligibility to hold an access authorization has been 
raised, the individual is given the opportunity to request an administrative review hearing. 
10 C.F.R. § 710.21(b).  At an administrative review hearing, the individual is offered the 
opportunity to offer evidence as to his or her fitness to hold a security clearance. The burden lies 
with the individual to prove that “the grant  . . . of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  See 10 C.F.R. § 710.27(a).  The ultimate decision concerning eligibility is a 
comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 

 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual is a contractor employee at a DOE facility since 2008. In June 2010, the 
Individual reported to the facility’s occupational medicine department that he had recently been 
hospitalized for acute pancreatitis caused by excessive alcohol consumption. Exhibit (Ex.) 3 at 4-
5. 
 
To resolve the issues raised by the Individual’s admission of excessive alcohol consumption, the 
Local Security Office (LSO) conducted a personnel security interview with the Individual in July 
2010 (7/10 PSI). Additionally, the Individual was referred to a DOE-contractor psychiatrist 
(DOE Psychiatrist) for a psychiatric evaluation. Because neither the 7/10 PSI nor the psychiatric 
evaluation resolved the security concerns raised by the Individual’s recent admission to a 
hospital for an alcohol-induced illness, the LSO sought an administrative review of this matter 
and issued a notification letter (Notification Letter) to the Individual in October 2010.  In the 
Notification Letter, the Individual was informed that the DOE Psychiatrist had diagnosed the 
Individual as suffering from Alcohol Related Disorder, Not Otherwise Specified. Additionally, 
the 7/10 PSI had revealed that the Individual had recently been intoxicated on a number of 
occasions leading to his admission to a hospital for an alcohol-related illness. This information 
was deemed to constitute derogatory information under 10 C.F.R. § 710.8(h) and (j) (Criteria H 
and J).3   
 
A hearing was held in this matter.  At the hearing, DOE presented testimony from the DOE 
Psychiatrist. The Individual testified on his own behalf and presented testimony from the 
facility’s Employee Assistance Program Drug and Alcohol treatment counselor (Counselor), the 
facility’s Occupational Health psychologist (Psychologist), a co-worker (Co-worker) and two 
neighbors (Neighbors 1 and 2). The DOE submitted seven exhibits for the record (Exs. 1-7).   

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
During late 2008, the Individual, who was a moderate consumer of alcohol, began to increase his 
alcohol consumption. Ex. 3 at 3; Ex. 7 at 30. This coincided with a period of increasing tension 
between the Individual and his wife. Ex. 3 at 3. In the spring of 2009, the Individual’s alcohol 
consumption began to increase yet again to approximately six “drinks” approximately four times 
a week. At this level of alcohol consumption, the Individual would become intoxicated once a 
month. Ex. 3 at 3; Ex. 7 at 37-43. Beginning in November 2009, the Individual’s alcohol 

                                                 
3 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J pertains to information indicating that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 
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consumption again increased to consuming 8-10 “drinks” (each containing two “shots” of vodka) 
four times a week. Ex. 3 at 4; Ex. 7 at 42. 
 
Around Thanksgiving Day in 2009, the Individual began to become concerned about his 
excessive alcohol consumption and tried to reduce his alcohol consumption. Ex. 3 at 4. During 
this time, the Individual would stop consuming alcohol for a week but would then again consume 
alcohol. Ex. 3 at 4. By April 2010, the Individual’s marital discord was increasing and he was 
now consuming the equivalent of 8-12 one and a half shots of liquor.4 Ex. 3 at 4.  
 
During one evening in May 2010, the Individual consumed approximately 10 vodka and tonic 
mixed drinks and put one or two shots of vodka in each drink. Ex. 3 at 5; Ex. 7 at 47. The next 
morning the Individual awoke with severe abdominal pain. Ex. 3 at 5. This prompted the 
Individual to go to a local hospital’s emergency room for treatment. Ex. 3 at 5. Physicians at the 
hospital diagnosed the Individual as suffering from acute pancreatitis. Ex. 3 at 5. A treating 
physician at the hospital told the Individual that the pancreatitis was caused by the Individual’s 
abuse of alcohol and that the Individual needed to stop the consumption of alcohol. Ex. 3 at 5; 
Ex. 7 at 54, 72. After his discharge from the hospital, the Individual stopped consuming alcohol. 
Ex. 7 at 55.  
 
Five days after the Individual was discharged from the hospital, the Individual reported his 
hospitalization to his supervisor at the facility. Ex. 7 at 12.  The Individual was then sent to have 
a medical and psychological Fitness for Duty examination by the facility’s Occupational 
Medicine department. Ex. 6; Ex. 7 at 12. The Individual sought outpatient treatment for his 
alcohol problem and engaged the Counselor and Psychologist to support him during his 
treatment. Ex. at 60, 63-65. 
 
The Occupational Medicine department made the LSO aware of the alcohol-related illness 
leading to the Individual’s recent hospitalization. The LSO then conducted the 7/10 PSI which 
detailed the facts recounted above. Ex. 7. Because the Individual might have a problem with 
alcohol, the LSO referred the Individual to the DOE Psychiatrist for a psychiatric evaluation.  
Ex. 3. 
 
After examining the Individual in August 2010, the DOE Psychiatrist issued an evaluative report 
(Report) on the Individual. In his Report, the DOE Psychiatrist diagnosed the Individual as 
suffering from Alcohol Related Disorder, Not Otherwise Specified (Alcohol Related Disorder). 
Ex. 3 at 12. The DOE Psychiatrist cited the Individual’s heavy alcohol consumption from spring 
2009 through spring 2010, his unsuccessful attempts to stop alcohol consumption, and his recent 
hospitalization for an alcohol-related illness as facts supporting his diagnosis. Additionally, the 
DOE Psychiatrist opined that the Individual was a “habitual user of alcohol to excess” and a 
“user of alcohol habitually to excess” from spring 2009 through spring 2010. Ex. 3 at 13.  
 
In his Report, the DOE Psychiatrist also found that the Individual’s Alcohol Related Disorder 
was an illness that causes a significant defect in judgment and reliability. Ex. 3 at 13. To 
demonstrate sufficient evidence of rehabilitation or reformation, the DOE Psychiatrist 

                                                 
4 The Individual and his wife subsequently divorced. Hearing Transcript (Tr.) at 22. 
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recommended that the Individual complete six months of abstinence and participation in an 
alcohol treatment program. Ex. 3 at 13. The DOE Psychiatrist stated his belief that the treatment 
program the Individual was participating in would be adequate for purposes of demonstrating 
rehabilitation or reformation. Ex. 3 at 13. However, at the time of the evaluation, the Individual 
had only demonstrated three months of abstinence. Ex. 3 at 13. 
                                                                                                                                                                                    

IV.   ANALYSIS 
 
The Criteria H and J concerns at issue in this case primarily arise from the Individual’s recent 
diagnosis of Alcohol Related Disorder and the DOE Psychiatrist’s finding that the Individual’s 
Alcohol Related Disorder is an illness that could cause a significant defect in judgment or 
reliability.  Excessive use of alcohol raises a security concern due to the heightened risk that an 
individual’s judgment and reliability may be impaired to the point that he or she may fail to 
safeguard classified matter or special nuclear material. See Personnel Security Hearing, Case 
No. TSO-0733 (July 13, 2009) (Criterion J case involving alcohol misuse). Excessive alcohol 
consumption often leads to the exercise of questionable judgment, unreliability, and failure to 
control impulses, and increases the risk of unauthorized disclosure of classified information due 
to carelessness. “Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information” issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines), at Guideline G.    Given 
the Individual’s recent diagnosis of Alcohol Related Disorder, and his recent self-admitted 
history of excessive alcohol consumption, I find the LSO had ample grounds to invoke Criteria H 
and J. 
 
The Individual believes that he is now rehabilitated from his alcohol problem. To support his 
claim, the Individual presented testimony from the Psychologist, Counselor, two neighbors and a 
co-worker.  
 
Neighbors 1 and 2 have known the Individual for three and one-half years, and five months, 
respectively. Tr. at 27, 32. Neighbor 1 was aware that the Individual had experienced significant 
marital problems but was surprised that the Individual’s recent hospitalization had been caused 
by excessive alcohol consumption. Tr. at 29. Neighbor 1 goes fishing with the Individual four or 
five times a year. Tr. at 29. Neighbor 1 never observed the Individual consuming alcohol during 
any of the occasions they spent together. Tr. at 29. Neighbor 1, who works at the same facility as 
the Individual, testified to the Individual’s excellent reputation for doing a good job at work. Tr. 
at 31. Neighbor 1 believes that the Individual will be able to continue his sobriety because the 
Individual is now focused on his future at the DOE facility and meeting the challenges of being a 
single parent maintaining a relationship with his daughter. Tr. at 30. Neighbor 2 testified that she 
had not observed the Individual consume alcohol since she has known him beginning in August 
2010. Tr. at 35. At a New Year’s Party that they both attended, she did not see the Individual 
consume any alcoholic beverages. Tr. at 35. When asked if she believes that the Individual will 
resume consuming alcohol, Neighbor 2 stated that she believes that the Individual’s continued 
employment and his daughter are two factors that will prevent the Individual from consuming 
alcohol. Tr. at 34. 
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The Co-worker testified that he had never observed the Individual consume alcohol since they 
met in June 2010. Tr. at 36-37. Between work and visits to the Individual’s house, the Co-worker 
sees the Individual approximately five days a week.  Tr. at 39. The Co-worker shared with the 
Individual that he was currently in his own ninth year of sobriety. Tr. at 38. The Co-worker 
stated that the Individual has been able to share issues in his life with him. Tr. at 38. The Co-
worker has told the Individual that, if the Individual feels that there is stress that would threaten 
his sobriety, he should call the Co-worker at any time. Tr. at 38.   
 
The Psychologist noted that his initial contact with the Individual was to evaluate him for a 
Fitness for Duty examination. Tr. at 12. Because the Individual’s alcohol consumption was a 
concern, the Individual arranged for a period of daily alcohol breath testing. Tr. at 13. Each of 
the Individual’s 48 tests, beginning with the period immediately after the Individual’s 
hospitalization, was negative for alcohol. Tr. at 13. The Psychologist went on to state that the 
Individual had been fully compliant with all restrictions that had been placed on him as part of 
his employment. The Psychologist testified that, in his evaluation of the Individual, he diagnosed 
him as suffering from Alcohol Abuse but had no objections to the DOE Psychiatrist’s diagnosis 
of Alcohol Related Disorder. Tr. at 14. The Psychologist believes that the Individual’s increased 
consumption of alcohol was triggered by marital stress. Tr. at 15. The Psychologist testified that, 
at their last session, the Individual informed him that he intended to abstain from alcohol and the 
Psychologist had no reason to doubt the Individual on that point. Tr. at 13-14. The Psychologist 
opined that the prognosis for the Individual was “really good” and that the Individual is 
committed to abstinence. Tr. at 15-16. 
 
The Counselor testified that he met the Individual when the Individual voluntarily came to the 
facility’s Employee Assistance Program (EAP) to participate in an EAP alcohol education and 
awareness program. Tr. at 19. The Counselor has seen the Individual for 12 visits.  Tr. at 20. In 
the Counselor’s opinion, the Individual was “self-medicating” himself with alcohol during a 
period where the Individual and his wife were getting a divorce. Tr. at 21-22. Since obtaining a 
divorce from his wife, the Counselor believes that the Individual has dealt well with his sadness 
concerning the ending of his marriage and the fact that his daughter will be living away from him 
with her mother. Tr. at 22. The Counselor believes that the Individual’s increased “balance,” 
regarding his perception of what went wrong in the past, will help the Individual maintain his 
sobriety. Tr. at 26.  
 
The Individual testified that he now abstains from alcohol because alcohol consumption is “not 
worth the risk” of losing his job, getting arrested for Driving While Intoxicated or getting into 
any other type of trouble.  Tr. at 41. By not consuming alcohol, the Individual feels better 
physically and mentally. Tr. at 42. He also believes that he has learned a valuable lesson from 
recent events – that if he ever has a serious relationship again he must not use alcohol to “drown 
my sorrows, my feelings.” Tr. at 42. He also testified that he now attends “Divorce Cares” group 
sessions at a local church and that he has a network of family and friends he can turn to when he 
needs someone to talk to. Tr. at 46. Further, although he has completed his outpatient therapy, 
the outpatient counselor remains available should the Individual need to discuss issues relating to 
his sobriety. Tr. at 47, 49.  
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After having an opportunity to listen to all of the other witnesses, the DOE Psychiatrist testified. 
The DOE Psychiatrist testified that, in his opinion, the testimony of the Counselor and the 
Psychologist was consistent with his original evaluation of the Individual and his 
recommendation of six months of treatment and abstinence for the Individual. Tr. at 53-55. The 
DOE Psychiatrist also testified that, in his opinion, the Individual has completed seven and one-
half months of treatment and abstinence and that he believes that the Individual has demonstrated 
adequate evidence of rehabilitation and reformation. Tr. at 55. 
 
After evaluating the evidence and testimony in this matter, I find that the Individual has resolved 
the Criteria H and J concerns raised by his alcohol problem. The Individual has provided 
evidence confirming facts surrounding his current abstinence and his compliance with the 
recommendations for treatment made by the DOE Psychiatrist. I find convincing the expert 
testimony provided by the Psychologist, Counselor and the DOE Psychiatrist as to the nature of 
the Individual’s alcohol problem, as well as his excellent prognosis for the future. It is apparent 
from the evidence that the Individual has fully complied with the DOE Psychiatrist’s treatment 
recommendations. Importantly, I note the Individual’s own positive attitude in accepting his 
problem and making lifestyle changes. Also encouraging is the Individual’s willingness to 
engage his support system, both medical/psychological and non-medical, should problems arise 
in the future. Given the great weight of evidence supporting a finding that the Individual is 
rehabilitated from his alcohol problem, I conclude that the Individual has fully resolved the 
Criteria H and J concerns raised by his misuse of alcohol. 
 

V. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H and J related to the 
Individual’s misuse of alcohol and diagnosis of Alcohol Related Disorder have been resolved. 
Consequently, I conclude that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. § 710.7(a).  Therefore, the Individual’s access authorization should be 
restored. The parties may seek review of this Decision by an Appeal Panel under the regulations 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: February 9, 2011 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
February 10, 2011 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  November 12, 2010 
 
Case Number:  TSO-0968 
 
 
 
This decision concerns the eligibility of XXX XXX (hereinafter referred to as "the Individual") 
to maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, entitled 
ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.@1  This decision considers whether, on the basis of the evidence in this 
proceeding, the Individual's security clearance should be restored.  For the reasons stated below, 
I find that the Individual's security clearance should not be restored. 
 
I.  BACKGROUND 
 
The present proceeding involves an Individual who was granted a DOE security clearance in 
2006.  During the background investigation for her clearance, the Individual revealed her 
involvement in criminal activity in 1989 and 1991, when she was in her late teens and early 
twenties.  Specifically, the Individual revealed that in September 1989, she and another person 
(Mr. Doe)2 decided to attend a concert that was going to be held in a distant state. Exhibit 3 at 4.  
The Individual and Mr. Doe decided to steal a truck owned by the local telephone company, with 
the intent of using it to transport themselves to the concert.  Id.  They drove the telephone truck 
for a considerable distance, and then abandoned it.  They then stole another vehicle, which they 
used as transportation to the state in which the concert was to be held.  Id.  Upon arriving, 
however, they were arrested and extradited to their home state.  Id.  Mr. Doe received a prison 
sentence for his participation in these crimes, while the Individual was sent to a diversion 
program.  Exhibit 12 at 11.     
 

                                                 
1  An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. ' 710.5.  Such authorization will be referred to in this Decision as an 
access authorization or a security clearance. 
 
2  I will refer to this person as “Mr. Doe” in order to protect his privacy. 
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In 1990, the Individual and Mr. Doe became a married couple under the common law of the 
state in which they resided.  Exhibit 3 at 2.  In 1991, Mr. Doe, his brother, and the Individual 
drove the Individual’s automobile to an elementary school.  While the Individual waited in her 
car, Mr. Doe and his brother burglarized the school.  Exhibit 3 at 4.  Mr. Doe and his brother 
returned to the Individual’s car with items they had taken from the school.  Mr. Doe, his brother, 
and the Individual then left the premises in the Individual’s automobile and transported the stolen 
items to their home.  Id.  When it became evident that the local police suspected them of the 
burglary, they fled to a neighboring state.  The Individual returned home by herself and 
voluntarily turned herself in to the police.  Mr. Doe was arrested and sent to prison as a result of 
this episode.     
 
In 1993, the Individual gave birth to Mr. Doe’s child.  At the time of their child’s birth, Mr. Doe 
was incarcerated.  Three months after their child’s birth, Mr. Doe was released from prison and 
began residing with the Individual and their child.  Several months later, the Individual and Mr. 
Doe separated.  They were divorced in 1993.  The Individual lost contact with Mr. Doe in 1996.      
              
When the Individual’s DOE security clearance was initially adjudicated in 2006, the security 
concerns raised by the Individual’s criminal activity were resolved by the passage of 15 years 
time.  The security concerns raised by the Individual’s association with Mr. Doe were resolved 
by the passage of ten years time since she had last associated with him and her stated intention of 
avoiding further contact with him.   
 
In July 2006, Mr. Doe contacted the Individual through an Internet site.  They began 
communicating again, even though Mr. Doe was again incarcerated.  By September 2006, their 
relationship had, once again, become romantic.  In December 2008, Mr. Doe was released on 
probation.  The Individual traveled to Mr. Doe’s state and stayed with him for 11 days, 
attempting to help him start his parole successfully.  On December 26, 2008, shortly after the 
Individual returned to her home state, Mr. Doe was arrested for opiate possession and returned to 
jail, where he presently resides.  Exhibit 13 at 6. 
 
A Local Security Office (LSO) conducted a background re-investigation in 2010.  This 
reinvestigation revealed that the Individual was once again associating with Mr. Doe.  Exhibit 12 
at 3.  The LSO then conducted two Personnel Security Interviews (PSI) of the Individual, one on 
July 21, 2010, and the second on July 22, 2010.3  During these PSIs, the Individual indicated that 
she and Mr. Doe are now “a couple.”  Exhibit 13 at 6.  The Individual indicated that she and Mr. 
Doe have been back together for about five years.  Id. at 17.  The Individual stated that she plans 
to cohabitate with, and will likely marry, Mr. Doe when he is released from prison in February 
2012.  Id. at 20-21.                        
 
Unable to resolve the security concerns raised by this derogatory information, the LSO initiated 
administrative review proceedings on September 29, 2010, by issuing a letter (Notification 
Letter) suspending the Individual’s security clearance and advising her that it possessed reliable 

                                                 
3  A transcript of the July 22, 2010, PSI appears in the record as Exhibit 12.  A transcript of the July 21, 2010, PSI 
appears in the record as Exhibit 13. 
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information that created a substantial doubt regarding her eligibility to hold a security 
clearance.  In a two-page attachment to the Notification Letter, the LSO set forth the derogatory 
information at issue and advised her that the derogatory information fell within the purview of 
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8(l).4  
 
The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt regarding her eligibility for a security 
clearance.  The Individual requested a hearing, and the LSO forwarded the Individual’s request 
to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as the 
Hearing Officer in this matter on November 12, 2010.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from a 
DOE Personnel Security Specialist, the Individual, her brother, her cousin, two of her 
supervisors, and two of her co-workers.  See Transcript of Hearing, Case No. TSO-0968 
(hereinafter cited as “Tr.”).  The LSO submitted 14 exhibits, marked as Exhibits 1 through 14.  
The Individual submitted four exhibits, marked as Exhibits A through D. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 

                                                 
4  Specifically, the Notification Letter alleges that the Individual has:  
 

Engaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.  10 C.F.R. 
' 710.8(l) (Criterion L). 
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III.  FINDINGS OF FACT  AND ANALYSIS 
 
The record shows that the Individual is currently knowingly and closely associating with a 
person, Mr. Doe, who has exhibited a pattern of serious criminal activity throughout his 
adulthood.5  The record also shows that Mr. Doe has a significant history of illegal drug 
involvement.  The Individual has daily telephone contact with Mr. Doe, and plans to continue her 
close association with him.  These facts establish a pattern of association with a person involved 
in criminal activity on the part of the Individual that raises significant security concerns under 
Criterion L.  Association with persons involved in criminal activity raises questions about an 
individual’s judgment and willingness to comply with rules and regulations and therefore raises 
significant security concerns about the individual’s trustworthiness, reliability, and ability to 
protect classified information.  Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued by the Assistant to the President for National Security 
Affairs, The White House (December 29, 2005) (Revised Guidelines), Guideline E, ¶ 16(g).6   
 
As discussed below, I find that the Individual has not mitigated the concerns raised by her close 
association with a person involved with repeated criminal activity and illegal drug involvement.  
The Individual has not met either of the two potentially mitigating conditions set forth at ¶ 17(f) 
of Guideline E.  Her close and voluntary association with a person involved in criminal activity 
and illegal drug involvement has not ceased, indeed she hopes that it will continue and intensify.  
Moreover, her association has occurred under circumstances that raise further doubts about her 
judgment, reliability and ability to obey rules and regulations.  Her previous association with Mr. 
Doe resulted on her becoming a party to serious criminal conduct on at least two occasions. 
Moreover, the record does not indicate any likelihood that Mr. Doe has ceased his pattern of 
criminal activity.  The last time he was released from prison, he was arrested within one month.   
 
I find further that none of the evidence submitted by the Individual mitigates these concerns.  
The testimony of her supervisors and coworkers show that she is a dedicated, responsible and 
highly competent employee.  However, the issue before me is not her suitability for her current 
employment, but rather the risk posed by allowing her continued access to classified information 
and special nuclear materials.  Her decision to have a romantic relationship with a hardened 
criminal presents an unacceptable risk.        

                                                 
5   The record shows that Mr. Doe has been convicted of eleven offenses from April 13, 1992, to the present.  These 
offenses include theft, burglary, possession of stolen property, escape from custody, and a number of illegal drug-
related offenses.  Exhibit 8 at 1-2.  Mr. DOE’s correctional records indicate that from February 3, 1999, to the 
present, the Individual’s has been formally disciplined on at least 33 occasions by correction officials.  Id. 
   
6  Conditions that could mitigate security concerns raised by association with persons involved in criminal activity  
include: “[The] association with persons involved in criminal activities has ceased or occurs under circumstances 
that do not cast doubt upon the individual's reliability, trustworthiness, judgment, or willingness to comply with 
rules and regulations.”  Guideline E at ¶ 17. 
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Because the Individual has not sufficiently mitigated the security concerns arising from her close 
association with a person involved with criminal activity, I find that she has not fully resolved 
the security concerns raised under Criterion L. 
  
V.  CONCLUSION 
 
For the reasons set forth above, I conclude that the Individual has not resolved the security 
concerns raised under Criterion L.  Therefore, the Individual has not demonstrated that restoring 
her security clearance would not endanger the common defense and would be clearly consistent 
with the national interest.  Accordingly, the Individual’s access authorization should not be 
restored.  The Individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. Part 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 10, 2011 
 
 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  November 22, 2010 
 
Case Number:  TSO-0970 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should restore the Individual’s access authorization.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization since 
2000.  DOE Exhibit (Ex.) 3.  During a routine reinvestigation regarding his security clearance, 
the Individual disclosed on a September 2010 Questionnaire for National Security Positions 
(QNSP) that he used marijuana one time in August 2007.  DOE Ex. 7.  The Individual 
subsequently participated in an October 2010 Personnel Security Interview (PSI), the purpose of 
which was to discuss his past illegal drug use.  DOE Ex. 9.  After reviewing the Individual’s 
personnel security file, the local security office (LSO) informed the Individual in a November 
2010 Notification Letter that there existed derogatory information that raised security concerns 
under 10 C.F.R. § 710.8 (k) and (l) (Criteria K and L, respectively).  See Notification Letter, 
November 3, 2010.  The Notification Letter also informed the Individual that he was entitled to a 
hearing before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced nine exhibits into the record and did not present any witnesses.  The 
Individual presented his own testimony, as well as the testimony of his wife, his business partner, 
and two friends.  The Individual did not submit any exhibits.  See Transcript of Hearing, Case 
No. TSO-0970 (hereinafter cited as “Tr.”). 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
III.  FINDINGS OF FACT AND ANALYSIS 
 
A. The Individual’s 2007 Use of Marijuana and the Associated Security Concerns 
 
The facts in this case are undisputed.   The Individual has held a DOE access authorization for 
over ten years.  DOE Ex. 3.  In August 2007, the Individual traveled to San Francisco, 
California, for the funeral of a close friend.  Tr. at 67.  Following the funeral, the Individual and 
his host, another friend from California with whom he was staying during the trip, spent the 
evening together conversing and reminiscing about their recently deceased friend.  Id.  At some 
point during the evening, the Individual’s host lit a marijuana cigarette and offered it to the 
Individual, and the two men then shared the cigarette.  Tr. at 67.  In September 2010, the 
Individual completed a QNSP, on which he disclosed the August 2007 marijuana use.  DOE 
Ex. 7; Tr. at 80.   
 
Criterion K pertains to information indicating that an individual has “trafficked in, sold, 
transferred, possessed, used, or experimented with” illegal substances.  See 10 C.F.R. § 710.8(k).   
It is beyond dispute that involvement with illegal drugs raises security concerns.  See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House) (Adjudicative Guidelines), Guideline H, ¶ 24 (“Use of an illegal drug … can raise 
questions about an individual’s reliability and trustworthiness, both because it may impair 
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judgment and because it raises questions about a person’s ability or willingness to comply with 
laws, rules, and regulations.”).  See also Personnel Security Hearing, Case No. TSO-0937 
(2010); Personnel Security Hearing, Case No. TSO-0764 (2009).2  Given the Individual’s 
admitted use of marijuana in 2007, I find that the LSO properly invoked Criterion K. 
 
The LSO also invoked Criterion L.  Criterion L concerns conduct tending to show that the 
Individual was “not honest, reliable, or trustworthy, or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).  In 
this case, the Criterion L concern stems from the Individual’s August 2007 use of marijuana 
while holding a DOE access authorization.  See Adjudicative Guidelines, Guideline H, ¶ 25(g) 
(“[A]ny illegal drug use after being granted a security clearance” raises a security concern).  
Because the Individual held a DOE security clearance when he used marijuana in August 2007, 
the LSO had sufficient grounds to invoke Criterion L.        
 
B. Whether the Individual Has Mitigated the Security Concerns 
 

1. Criterion K 
 
According to the Adjudicative Guidelines, among the factors that may serve to mitigate security 
concerns raised by an individual’s use or involvement with illegal drugs are that “the behavior 
happened so long ago, was so infrequent, or happened under such circumstances that it is 
unlikely to recur or does not cast doubt on the individual’s current reliability, trustworthiness, or 
good judgment.”  Adjudicative Guidelines, Guideline H, ¶ 26.   
 
At the hearing, the Individual testified that other than the one-time use in August 2007 described 
above, he has not used marijuana, or any other illegal drug, since 1987.  Tr. at 61.  The 
Individual smoked marijuana occasionally in his early adulthood, but stopped using it when he 
met his wife.  Id.  The Individual does not currently use illegal drugs and has no intention of 
using them in the future.  Tr. at 82.  The Individual further indicated that he does not socialize or 
associate with users of illegal drugs.  Tr. at 75.  With respect to the friend who provided the 
marijuana cigarette in 2007, the Individual sees him about once per year when the Individual and 
his wife travel to California.  Except for the 2007 incident, the Individual has not seen that friend 
use illegal drugs during his visits, nor has he observed any illegal drugs in his home.  Id.  
According to the Individual, drugs have “no place” in his life.  Tr. at 82.  The Individual’s wife 
corroborated the Individual’s assertion that, prior to the 2007 incident, he had not used marijuana 
since 1987.  Tr. at 14.  She also stated that there have never been illegal drugs or drug 
paraphernalia in their home in the 24 years they have lived together.  Tr. at 15.  The Individual’s 
wife knows the Individual’s friends and stated that the Individual does not socialize with users of 
illegal drugs.  Tr. at 14.  The Individual’s friends and business partner have each known the 
Individual for almost 20 years and have never known him to use illegal drugs.  Tr. at 30, 39, 51.      
 

                                                 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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Based on the evidence in the record, I find that the Individual’s last use of any illegal drug 
occurred in August 2007, over three years prior to the date of the hearing.  Given the length of 
time since his last marijuana use, the fact that the 2007 use was limited to one time in one 
evening under unusual circumstances, and the fact that the Individual had had no involvement 
with any illegal drugs in over 20 years prior to his 2007 use, I find it highly unlikely that the 
Individual will use illegal drugs in the future.  Accordingly, I find that he has mitigated the 
Criterion K concerns raised by his use of illegal drugs.   
 

2. Criterion L 
 
Use of an illegal drug while holding a security clearance represents a breach of trust, and it is 
difficult to resolve a concern about trust.   At the hearing, the Individual described the 
circumstances leading to his 2007 marijuana use.  Tr. at 67, 82.  The Individual testified that he 
was upset and his “thoughts were elsewhere.”  Tr. at 82.  However, he did not offer the funeral as 
an excuse.  He candidly testified that he was not sure that the funeral was a large factor in his 
decision to use the marijuana.  Id.  The Individual was very remorseful for his conduct, 
describing it as “a mistake” and “a lapse in judgment.”  Tr. at 67, 71.    
 
In addition to his own testimony, the Individual brought forward the testimony of character 
witnesses who have known him for many years to support his assertions that he is trustworthy 
and reliable, and that his 2007 marijuana use was out of character for him.  I found the testimony 
of the Individual’s wife, two friends, and business partner to be candid and credible.  The 
Individual’s wife, who also works with the Individual, described him as one of the most honest 
and trustworthy people she knows. Tr. at 16.  She stated that he takes laws, rules, and regulations 
“very seriously” and, in his positions in their workplace and community, makes sure people 
follow the rules and “toe the line.”  Tr. at 20-21.  The Individual’s business partner and friends 
echoed that sentiment.  See, e.g., Tr. at 31 (Individual’s business partner) (Individual is 
“impeccably honest and trustworthy, sometimes almost to a fault” and “highly ethical”); 53-54 
(friend) (Individual has “sound judgment” and is “very trustworthy”); 47 (other friend) (obeying 
the law is “an intrinsic part” of Individual’s personality).  The Individual’s witnesses further 
testified that the Individual regretted his 2007 marijuana use and felt foolish and remorseful for 
having done it.  Tr. at 19, 31, 40-41, 53.  Finally, the Individual’s business partner testified that 
the Individual is an “excellent” employee and partner and has never had any work-related 
problems or security infractions.  Tr. at 27.  In addition, the Individual was their designated 
facility security officer until his clearance was suspended.  Tr. at 28.   
 
Although it is difficult to resolve a concern based on a breach of trust, the Individual has brought 
forward a number of mitigating factors.  They include the events leading up to the drug use – the 
death and funeral of a close friend, the fact that the use was limited to one occasion, the passage 
of three years since the drug use, the Individual’s remorse, and the Individual’s good character.  
Given these factors, I find that the Individual’s use of marijuana in August 2007 was a lapse in 
otherwise good judgment, occurring under unusual circumstances, that is highly unlikely to recur 
in the future. See Adjudicative Guidelines, Guideline H, ¶ 26. Accordingly, I conclude, 
consistent with OHA precedent, that the Individual has resolved the Criterion L concern.  See, 
e.g., Personnel Security Hearing, Case No. TSO-0841 (2009) (marijuana use five years earlier 
during stressful time in individual’s family, disclosed by individual on QNSP); Personnel 
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Security Hearing, Case No. TSO-0640 (2008) (bereavement-related marijuana use five years 
earlier, and reported by individual on QNSP); Personnel Security Hearing, Case No. TSO-0586 
(2008) (marijuana use for migraine relief five years earlier, reported on QNSP); Personnel 
Security Hearing, Case No. TSO-0103 (2004), aff’d, (OS 2005) (marijuana use three years 
earlier during mother’s illness, and disclosed by individual on QNSP).    
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria K and L of the 
Part 710 regulations.  I also find that the Individual has presented sufficient information to fully 
resolve those concerns.  Therefore, I conclude that restoring the Individual’s suspended access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should restore the Individual’s suspended access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: February 3, 2011 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 

 

Hearing Officer’s Decision 

 

Name of Case:  Personnel Security Hearing  

 

Date of Filing:  November 22, 2010 

 

Case Number:  TSO-0971 

 

This Decision concerns the eligibility of XXXXXXXXX (“the Individual”) to hold a Department 

of Energy (DOE) access authorization.
1
 This Decision will consider whether, based on the 

testimony and other evidence presented in this proceeding, the Individual should be granted a 

DOE access authorization.  For the reasons detailed below, I find that the DOE should grant the 

Individual an access authorization.   

 

I. BACKGROUND 

 

The Individual is employed by a DOE contractor and is an applicant for a DOE access 

authorization.  DOE Exhibit (Ex.) 3.  In connection with his application, the Individual 

completed a Questionnaire for National Security Positions (QNSP) in April 2010, on which he 

disclosed that he had failed to file his taxes in the past.  DOE Ex. 4 at 16.  The Individual 

subsequently participated in a September 2010 Personnel Security Interview (PSI), the purpose 

of which was to discuss issues pertaining to his finances and tax situation.  DOE Ex. 5.  After 

reviewing the Individual’s personnel security file, the local security office (LSO) informed the 

Individual in an October 2010 Notification Letter that there existed derogatory information that 

raised security concerns under 10 C.F.R. § 710.8 (l) (Criterion L).  See Notification Letter, 

October 19, 2010.  The Notification Letter also informed the Individual that he was entitled to a 

hearing before a Hearing Officer in order to resolve the security concerns.  Id.      

 

The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 

to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 

the DOE counsel introduced five exhibits into the record and did not present any witnesses.  The 

Individual presented his own testimony, as well as the testimony of his wife, his stepson, his 

supervisor, a friend, and a co-worker.  The Individual tendered seven exhibits.  Indiv. Exs. A – 

G.   See Transcript of Hearing, Case No. TSO-0971 (hereinafter cited as “Tr.”). 

                                                 
1
 Access authorization, also known as a security clearance, is an administrative determination that an individual is 

eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 

 



 

 

II. REGULATORY STANDARD 

 

The regulations governing the Individual’s eligibility for access authorization are set forth at 

10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 

Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 

information that may raise a question concerning an individual’s access authorization eligibility.  

10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden to bring 

forward sufficient evidence to resolve the concern.   

 

In considering whether an individual has resolved a security concern, the Hearing Officer 

considers various factors, including the nature of the conduct at issue, the frequency or recency 

of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 

foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 

eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 

information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 

decision, the Hearing Officer must find that “the grant or restoration of access authorization to 

the individual would not endanger the common defense and security and would be clearly 

consistent with the national interest.”  10 C.F.R. § 710.27(a).  “Any doubt as to an individual’s 

access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 

generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 

interests of national security” test indicates that “security clearance determinations should err, if 

they must, on the side of denials”). 

 

III.  FINDINGS OF FACT AND ANALYSIS 

 

A. The Individual’s Failure to File State Taxes and the Associated Security Concerns 

 

The facts in this case are undisputed.  From approximately 2001 to 2005, the Individual and his 

wife jointly owned and operated a company with another person (the Individual’s partner).  DOE 

Ex. 5 at 24-35.  In 2005, the Individual’s partner, who had primary responsibility over the 

company’s finances, allegedly embezzled funds from the company before abandoning the 

partnership, ultimately rendering the company insolvent.  Id. at 32-37; 39-40.  The Individual 

attempted to salvage the business, but was unsuccessful.  The company filed for bankruptcy in 

March 2006, and the U.S. Trustee hired an accountant to straighten out the company’s books.  Id. 

at 48.  As a result, the Individual did not receive the information he needed to timely file his 

personal income taxes from 2005 to 2008. Id. at 106.  As of the September 2010 PSI, the 

Individual had filed his federal income taxes for 2005-2008, but had not yet filed his state 

income taxes for those years.  Id. at 233.      

 

Criterion L concerns conduct tending to show that the Individual was “not honest, reliable, or 

trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 

coercion, exploitation, or duress which may cause the individual to act contrary to the best 

interests of the national security.”  10 C.F.R. § 710.8(l).  In this case, the Criterion L concern 

stems from the Individual’s failure to file his state income tax returns from 2005 to 2008.  See 



Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 

Information (issued on December 29, 2005 by the Assistant to the President for National 

Security Affairs, The White House) (Adjudicative Guidelines), Guideline F, ¶ 19(g) (“[F]ailure 

to file annual Federal, state, or local income tax returns as required” raises a security concern).  

See also Personnel Security Hearing, Case No. TSO-0916 (2010); Personnel Security Hearing, 

Case No. TSO-0796 (2009).
2
  In light of the Individual’s failure to file his state income taxes 

from 2005 to 2008, the LSO properly invoked Criterion L.
3
         

 

B. Whether the Individual Has Mitigated the Security Concerns 

 

As noted above, in deciding whether an individual has mitigated the security concerns, a hearing 

officer must consider the relevant factors.  See 10 C.F.R. § 710.7(c).  According to the 

Adjudicative Guidelines, among the factors that may serve to mitigate security concerns raised 

by an individual’s financial problem, such as a failure to file required tax returns, are that “the 

behavior happened so long ago, was so infrequent, or happened under such circumstances that it 

is unlikely to recur or does not cast doubt on the individual’s current reliability, trustworthiness, 

or good judgment,” and “the conditions that resulted in the financial problem were largely 

beyond the person’s control … and the individual acted responsibly under the circumstances.”   

Adjudicative Guidelines, Guideline F, ¶ 20.   

 

In an effort to mitigate the security concerns in this case, the Individual brought forward witness 

testimony and documentary evidence to demonstrate not only that he has since filed his 

delinquent tax returns, but also that he is a generally honest, trustworthy, and reliable person who 

acted as responsibly as possible in the face of unforeseen and extremely difficult circumstances.  

With respect to whether the Individual has filed his tax returns for the years 2005 to 2008, the 

Individual testified that he filed the returns in October 2010.  Tr. at 91.  This testimony is 

corroborated by the Individual’s submission of copies of the completed returns, as well as letters 

from the relevant tax authority acknowledging their receipt.  See Indiv. Exs. A, B.   

 

The Individual explained the reason for his delay in filing the returns.  The Individual did not 

intentionally disregard his duty to file his income tax returns.  Tr. at 82.  He stated that when the 

company filed for bankruptcy in 2006, its finances were in a tangle.  Tr. at 84.  As a result, the 

U.S. Trustee appointed to the matter hired an accountant to straighten out the company’s books.  

Id.  In the interim, the Individual was unable to complete his personal federal tax returns 

because, as a shareholder in a “pass-through entity,” he needed K-1 forms from the company 

                                                 
2
 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 

in  the search engine located at http://www.oha.doe.gov/search.htm.   

 
3
 The Notification Letter also cites as a security concern under Criterion L the Individual’s alleged statement that 

“he has no intentions of satisfying” a state tax lien resulting from sales tax attributable to his company.  At the 

hearing, the DOE Counsel moved to dismiss this allegation on the grounds that the PSI transcript, on which this 

allegation was based, contains no such statement by the Individual.  Tr. at 9; see also DOE Ex. 5 (PSI transcript).  

After reviewing the PSI transcript, I find that the Individual did not maintain that he would not satisfy the tax lien.  

Rather, he indicated that he did not believe the tax liability on which the lien is based was properly attributed to him 

and was looking into the matter.  DOE Ex. 5 at 158-161.  The Individual provided documentation establishing that 

he is pursuing the matter with the appropriate tax authority.  Indiv. Ex. C; see also Tr. at 97-98.  Therefore, I find 

that, to the extent that the outstanding lien raised a security concern, the Individual has resolved the concern.       



reporting any profits and/or losses incurred.  Id.  The Individual stated that he did not receive the 

necessary   K-1 forms from the U.S. Trustee’s accountant until late 2008.  Id. at 84, 101.  See 

also Indiv. Ex. D (October 2008 email from U.S. Trustee’s accountant to Individual indicating 

that she had recently mailed him his K-1 forms); Indiv. Ex. G (Email from Individual’s 

bankruptcy attorney explaining missing K-1 forms and Individual’s difficulty in preparing and 

filing personal tax returns from 2005 to 2008).  The Individual stated that, once he received the 

K-1 forms, he consulted the relevant portions of the federal tax code, and completed and filed his 

federal income tax returns.  Tr. at 94, 101-02.  Once he completed that task, he turned to the 

matter of his state income tax returns.  Tr. at 89.   

 

The Individual has since filed all of his delinquent returns and, as of the date of the hearing, is 

current on his filing obligations.  Tr. at 94.  The Individual also maintained that he will file his 

taxes in a timely manner in the future.  Tr. at 96, 103.  He indicated that his future returns will 

not involve his former company and, therefore, will be much simpler to complete.  Tr. at 96.  

The Individual’s wife and stepson stated that prior to 2005 and the issues arising from the 

company, the Individual always filed his tax returns on time.  Tr. at 36, 56.   

 

In addition to establishing that he has filed his state taxes for 2005 to 2008, the Individual also 

sought to demonstrate that he is trustworthy and reliable, and that his failure to file his state 

income taxes was out of character for him and the result of a situation that was largely beyond 

his control.  I found the testimony of the Individual’s wife and stepson to be of particular 

relevance in this regard.  Both the Individual’s wife and step-son worked with the Individual in 

his efforts to salvage the company before the bankruptcy filing.  They both testified that the 

Individual demonstrated good character and judgment by doing everything he could to satisfy 

their creditors, customers, and employees.  Tr. at 34, 47.  They also testified that the Individual 

tried his best to comply with all rules and regulations during that difficult time and did 

“everything that any of [them] knew to do with the hand [they] were dealt.”  Tr. at 37, 49-50.   

The Individual’s supervisor and co-worker testified that the Individual is trustworthy and reliable 

and exercises sound judgment at work.  Tr. at 60, 75.  The Individual’s supervisor further noted 

that the Individual does not “cut corners” with regard to following rules and is honest and 

forthright if he makes a mistake.  Tr. at 65, 69.   

 

After considering all of the evidence I find that the Individual has mitigated the Criterion L 

concern raised in the October 2010 Notification Letter.  The Individual has established that his 

failure to file his state income tax returns from 2005 to 2008 was the result of a series of events 

involving the bankruptcy of his company which were neither of his doing, nor within his control.  

See Adjudicative Guidelines, Guideline F, ¶ 20(b).  The Individual has taken the necessary steps 

to address the matter of the delinquent tax returns, has since filed all required taxes, and is now 

current on his filing obligations.  Finally, I find that the Individual’s failure to file his taxes 

happened under such unusual circumstances that “it is unlikely to recur” and it “does not cast 

doubt on the individual’s current reliability, trustworthiness, or good judgment.”  See Id., 

Guideline F, ¶ 20(a). 

 

IV. CONCLUSION 
 



Upon consideration of the entire record in this case, I find that there was evidence that raised 

doubts regarding the Individual’s eligibility for a security clearance under Criterion L of the Part 

710 regulations.  I also find that the Individual has presented sufficient information to fully 

resolve those concerns.  Therefore, I conclude that granting the Individual a DOE access 

authorization “would not endanger the common defense and security and would be clearly 

consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 

should grant the Individual an access authorization.   

 

The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 

at 10 C.F.R. § 710.28. 

 

 

 

Diane DeMoura 

Hearing Officer  

Office of Hearings and Appeals  

 

Date: March 1, 2011 

 

 

 

 

 



*  The original of this document contains information which is subject to withholding from 

disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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DECISION AND ORDER 

OFFICE OF HEARINGS AND APPEALS 

 

Hearing Officer’s Decision 

 

Name of Case:  Personnel Security Hearing 

 

Date of Filing:  November 18, 2010 

 

Case Number:  TSO-0972 

 

This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 

individual”) to hold an access authorization
1
 (or “security clearance”) under the regulations set 

forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 

Access to Classified Matter or Special Nuclear Material.”  As set forth below, it is my decision, 

based on the evidence and testimony presented in this proceeding, that the individual’s access 

authorization should not be restored.     

 

I. Background 
 

The individual is employed by a Department of Energy (DOE) contractor in a position that 

requires him to hold a security clearance.  On July 6, 2010, the individual disclosed to the DOE 

that on July 3, 2010, he was arrested by the local police and charged with his second offense of 

Driving Under the Influence (DUI) of intoxicating liquor and/or drugs.  Exhibit (Ex.) 6.  In order 

to resolve questions arising from this incident, the local DOE security office (LSO) conducted a 

Personnel Security Interview (PSI or Ex. 7) with the individual in August 2010.  The PSI did not 

resolve the concerns and the LSO referred the individual to a DOE Consultant-Psychiatrist (DOE 

Psychiatrist) for a psychiatric evaluation.  In a written report dated September 16, 2010 

(Psychiatric Report or Ex. 5), the DOE Psychiatrist set forth the results of the evaluation.  Based 

on his findings, the DOE Psychiatrist concluded that the individual met the criteria for Alcohol 

Abuse pursuant to the criteria set forth in the Diagnostic and Statistical Manual of Mental 

Disorders, 4
th

 edition, Text Revised (DSM-IV-TR).  Id. at 9-11.  The DOE Psychiatrist opined 

that this is a condition which causes, or may cause, a significant defect in the individual’s 

judgment or reliability.  Id. at 11.  He also concluded that the individual had not demonstrated 

adequate evidence of rehabilitation or reformation.  Id. at 10-11.  

 

                                                 
1 

Access authorization is defined as “an administrative determination that an individual is eligible for access to 

classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5(a).  
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On November 18, 2010, the LSO sent a letter (Notification Letter) advising the individual that it 

possessed reliable information that created a substantial doubt regarding his eligibility to hold a 

security clearance.  In an attachment to the Notification Letter, the LSO explained that the 

derogatory information fell within the purview of three potentially disqualifying criteria set forth 

in the security regulations at 10 C.F.R. § 710.8, subsections (h), (j) and (l) (hereinafter referred to 

as Criterion H, J and L, respectively).
2 

  

 

Upon his receipt of the Notification Letter, the individual exercised his right under the Part 710 

Regulations by requesting an administrative review hearing.  On November 22, 2010, the 

Director of the Office of Hearings and Appeals (OHA) appointed me as Hearing Officer in this 

case. I subsequently convened a hearing within the time prescribed in the regulations.  At the 

hearing, the individual presented his own testimony and that of three witnesses: his girlfriend, 

colleague and friend.  The DOE Psychiatrist testified on behalf of the agency.  In addition to the 

testimonial evidence, the DOE submitted seven exhibits into the record and the individual 

tendered none.
3
 

 

II. The Notification Letter and the Security Concerns at Issue 

 

As previously noted, the LSO cites three criteria, Criteria H, J and L, as bases for suspending the 

individual’s security clearance.  With regard to Criterion H, the LSO cites the diagnosis of the 

DOE Psychiatrist that the individual meets the DSM-IV-TR criteria for Alcohol Abuse, an illness 

which causes or may cause a significant defect in his judgment or reliability.  Ex. 5.  As for 

Criterion J, the LSO relies on the DOE Psychiatrist’s opinion
 
and the following information: 

(1) on July 3, 2010, the individual was arrested and charged with a DUI (second offense); (2) on 

March 31, 1999, the individual was arrested and charged with a DUI, failure to yield to 

emergency equipment, speeding and having no car insurance; and (3) the individual 

acknowledged driving after having too much to drink at least once or twice a month.  Id. at 1-2.  

Regarding Criterion L, the LSO cites the individual’s July 2010 and March 1999 arrests and 

relies on the following information: (1) the individual acknowledged that he violated his 

conditions of release by consuming beer on the Saturday and Sunday following his arrest, failing 

to report to probation on the next business day, and testing positive for alcohol use the Monday 

following his arrest; and (2) the individual admitted that he violated his conditions of release by 

                                                 
2 Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the 

opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or 

reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een or is, a user of alcohol 

habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent 

or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  Criterion L relates to information that a person 

“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 

honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 

coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the national 

security.  Such conduct or circumstances include, but are not limited to, criminal behavior, a pattern of financial 

irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which DOE previously 

relied to favorably resolve an issue of access authorization eligibility.”  10 C.F.R. § 710.8(l). 

 
3 

The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 

the DOE Counsel during this proceeding constitute the agency’s exhibits and shall be cited as “Ex.”  Documents 

submitted by the individual shall be cited as “Ind. Ex.” 
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consuming a glass of wine.  Id. at 1-2.  He further admitted that he knowingly consumed alcohol 

in violation of his probation and drank despite the objection of his girlfriend.  Id. at 2. 

  

I find that the information set forth above constitutes derogatory information that raises questions 

about the individual’s mental health under Criterion H, alcohol use under Criterion J and conduct 

under Criterion L.  The security concerns associated with Criteria H, J and L are as follows.  As 

for Criterion H, a mental illness such as Alcohol Abuse can cause a significant defect in a 

person’s psychological, social and occupational functioning which, in turn, can raise concerns 

from a security standpoint about possible defects in a person’s judgment, reliability, or stability.  

See Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to 

Classified Information issued on December 29, 2005, by the Assistant to the President for 

National Security Affairs, The White House (Revised Adjudicative Guidelines).  With regard to 

Criterion J, the excessive consumption of alcohol is a security concern because that behavior can 

lead to the exercise of questionable judgment and the failure to control impulses, which in turn 

can raise questions about a person’s reliability and trustworthiness. See id. at Guideline G.  

Because the use of alcohol at the very least has the potential to impair a user’s judgment and 

reliability, individuals who use alcohol to excess may be susceptible to being coerced or 

exploited to reveal classified matters.  Criterion L relates to information indicating that a person 

has engaged in unusual conduct which shows that a person is not honest, reliable or trustworthy.  

In this case, the individual’s alcohol-related arrests and failure to abide by conditions of release 

may indicate poor self-control, lack of judgment, or unwillingness to abide by rules and 

regulations, all which call into question his reliability, trustworthiness and ability to protect 

classified information. See id. at Guideline F. 

 

III. Regulatory Standard and the Individual’s Burden 
 

The applicable regulations state that “[t]he decision as to access authorization is a 

comprehensive, common-sense judgment, made after consideration of all relevant information, 

favorable or unfavorable, as to whether the granting of access authorization would not endanger 

the common defense and security and would be clearly consistent with the national interest.”  

10 C.F.R. § 710.7(a).  There is a strong presumption against the granting or restoring of a 

security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 

consistent with the national interest” standard for the granting of security clearances indicates 

“that security determinations should err, if they must, on the side of denials”); Dorfmont v. 

Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong 

presumption against the issuance of a security clearance). 

 

The individual must come forward at the hearing with evidence to convince the DOE that 

granting him an access authorization “will not endanger the common defense and security and 

will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual is 

afforded a full opportunity to present evidence supporting his eligibility for an access 

authorization. The Part 710 regulations are drafted so as to permit the introduction of a very 

broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may 

be admitted. 10 C.F.R. § 710.26(h). Hence, an individual is afforded the utmost latitude in the 

presentation of evidence to mitigate the security concerns at issue. 
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IV. Findings and Analysis 

 

I have thoroughly considered the record of this proceeding, including the submissions of the 

parties, the evidence presented and the testimony of the witnesses at the hearing convened in this 

matter.  In resolving the question of the individual’s eligibility for access authorization, I have 

been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and 

seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable 

participation; the frequency and recency of the conduct; the age and maturity of the individual at 

the time of the conduct; the voluntariness of the participation; the absence or presence of 

rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 

conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of 

continuance or recurrence; and other relevant and material factors.
4
   

 

After due deliberation, it is my opinion that the individual’s access authorization should not be 

restored at this time because I cannot conclude that restoring the access authorization would not 

endanger the common defense and security and would be clearly consistent with the national 

interest. 10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination 

are discussed below. 

 

A.  Diagnosis of Alcohol Abuse 

 

In the Psychiatric Report, the DOE Psychiatrist opined that the individual met the DSM-IV-TR 

criteria for Alcohol Abuse,
5
 without adequate evidence of rehabilitation or reformation.  Ex. 5 at 

9-10.  At the hearing, the DOE Psychiatrist remained firm in his diagnosis of the individual.  Tr. 

at 93.  The individual does not dispute this diagnosis or the information contained in the 

Psychiatric Report.  Id. at 61-62.  Therefore, I will focus on whether the individual has presented 

adequate evidence of rehabilitation or reformation from his Alcohol Abuse. 

 

B.  Rehabilitation and Reformation 

                                                 
4
 When resolving the question of the individual’s eligibility for access authorization, in addition to the applicable 

factors prescribed in 10 C.F.R. § 710.7(c), I am also guided by the mitigating conditions set forth in the Revised 

Adjudicative Guidelines. 

 
5 

The DSM-IV-TR defines Substance Abuse as: 

 

A.  A maladaptive pattern of substance use leading to clinically significant impairment or distress, as manifested by     

      one (or more) of the following, occurring within a 12-month period: 

      (1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, 

            or home; 

      (2) recurrent substance use in situations in which it is physically hazardous; 

      (3) recurrent substance-related legal problems; 

      (4) continued substance use despite having persistent or recurrent social or inter-personal 

           problems caused or exacerbated by the effects of the substance; and 

 

B.  The symptoms have never met the criteria for Substance Dependence for this class of substance. 

 

DSM-IV-TR at 199. 
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In the administrative review process, Hearing Officers accord deference to the expert opinions of 

mental health professionals regarding the issue of rehabilitation or reformation. See Personnel 

Security Hearing, Case No. TSO-0770 (2010); Personnel Security Hearing, Case No. TSO-0562 

(2008); Personnel Security Hearing, Case No. TSO-0462 (2007).
6
  The DOE does not have a set 

policy on what constitutes rehabilitation and reformation from an alcohol diagnosis, but instead 

makes a case-by-case determination based on the available evidence.  In this case, the DOE 

Psychiatrist recommended that the individual enroll in outpatient treatment of moderate intensity 

to include Alcoholics Anonymous or SMART
7
 at least once per week or individual substance 

abuse counseling as frequently as required by the counselor.  Ex. 5 at 10-11.  The DOE 

Psychiatrist further recommended that the individual continue with this treatment for at least one 

year to demonstrate adequate evidence of rehabilitation.  Id.  At the time of the hearing, the 

individual had not completed any of the recommended alcohol-related treatment, counseling or 

education, and had maintained sobriety for only four months before suffering a relapse two 

weeks prior to date of the hearing.  Tr. at 97-102. 

 

At the hearing, the individual testified that he no longer consumes alcohol and has a two-week 

demonstrated period of sobriety, a time-frame that was accepted by the DOE Psychiatrist.  Id. at 

98-99.  The individual realized that he could no longer engage in a pattern of excessive alcohol 

use and underwent a substance abuse assessment one week prior to date of the hearing.  Id. at 59; 

66-69.  Although the DOE Psychiatrist remained firm in his diagnosis, he noted that he has seen 

“improvement” in the individual since he last met with him during his September 2010 

Psychiatric Evaluation.  Id. at 98.  The DOE Psychiatrist opined that the individual had “made a 

start” and is in “early recovery.”  Id. at 93.     

 

Based on the testimony and evidence in record, I agree with the DOE Psychiatrist that the 

individual is in the beginning stages of recovery.  Id. at 93; 102.  To support his opinion, the 

DOE Psychiatrist explained that although the individual underestimates the difficulty of dealing 

with alcohol, he no longer has a “high degree” of denial and is coming to terms with some of the 

problems that his alcohol use has caused.  Id. at 93; 95.  The DOE Psychiatrist emphasized that 

the individual underwent a substance abuse assessment and appears committed to completing the 

recommended counseling.  Id. at 66-69; 93-94; 97-98.  

 

However, while it is a positive factor that the individual had enrolled in a treatment program 

prior to the hearing, that alone is not sufficient to allay the concerns associated with his lack of 

treatment and only two weeks of demonstrated sobriety.  Id. at 103-105.  Based on my review of 

the individual’s record, his intermittent denial of an alcohol problem and the recency of his 

alcohol use, I agree with the recommendation of the of the DOE Psychiatrist that the individual 

demonstrate one full year of abstinence in addition to completing the recommended alcohol 

treatment to demonstrate adequate evidence of rehabilitation or reformation.  Id. at 56; 58; 93.  

                                                 
6
 Decisions issued by the Office of Hearings and Appeals (OHA) after November 19, 1996, are available on the 

OHA website located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

 
7 

SMART or “Self Management And Recovery Training” is an addiction recovery support group that focuses on 

cognitive behavioral approaches to drinking, dealing with triggers and relapse prevention.  Tr. at 94. 
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Consequently, I cannot find that the individual has resolved the security concerns associated with 

his diagnosis of Alcohol Abuse.   

 

C.  Criterion L 

 

As mentioned above, the LSO also alleges that the individual’s alcohol-related arrests in July 

2010 and March 1999 have raised a security concern under Criterion L.  Additionally cited as 

derogatory information was the fact that the individual violated his conditions of release by 

consuming alcohol and failing to report to the probation office on the first business day 

following his July 2010 arrest.   

 

At the hearing, the individual admitted that he consumed “three or four beers” on the Saturday 

and Sunday following his July 2010 DUI arrest.  Id. at 64.  As a result, the individual tested 

positive for alcohol use and spent three days in jail because he was in violation of the court order 

not to drink.  Id. at 71.  The individual stated that although this was his second alcohol-related 

arrest, he was not aware that he was to discontinue alcohol use because he had never been placed 

on probation.  Id. at 74-75.  The individual further maintained that he was “not aware” of his 

obligation to report to his probation officer but acknowledged that “I neglected to read my 

conditions of release.”  Id. at 71.  He also attributed his misunderstanding to the fact that no one 

explained the paperwork to him.  Id.     

 

Based on my review of the record and all of the applicable factors and mitigating conditions, I 

find that the individual has failed to mitigate the security concerns associated with both his 

failure to report and his alcohol use.  As an initial matter, given the individual’s age and 

maturity, he should have known to carefully read all paperwork given to him upon his release 

from jail.  Second, the individual’s argument that he received a “stack of paperwork” that no one 

explained to him, is unconvincing.  Id. at 71.  This was the individual’s second arrest for the 

same offense.  Moreover, even if the individual had not been placed on probation during his first 

DUI arrest, as he contends, it would have been prudent for him not to resume alcohol use the 

morning after his second DUI arrest.  For the foregoing reasons, I find that the security concerns 

with respect to Criterion L have not been resolved. 

 

Conclusion 

 

Based on the foregoing, I find that the individual has failed to bring forth sufficient evidence to 

mitigate the security concerns under Criteria H, J and L.  The individual has therefore failed to 

demonstrate that restoring his access authorization would not endanger the common defense and 

security and would be consistent with the national interest.  Accordingly, I find that the 

individual’s access authorization should not be restored at this time.  Any party may seek review 

of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   

 

Avery R. Webster 

Hearing Officer 

Office of Hearings and Appeals 

 

Date: March 4, 2011 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   November 26, 2010 
 
Case Number:   TSO-0973 
 
This Decision concerns the eligibility of XXXXXX XX (hereinafter referred to as “the 
Individual”) to maintain a security clearance under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the LSO characterized this information as indicating that the Individual 
had (1) deliberately provided misleading or false information to DOE security officials in 
connection with a matter relevant to his security clearance, and (2) been diagnosed with alcohol 
abuse by a board-certified psychiatrist, who opined that this illness or mental condition causes, or 
may cause, a significant defect in the Individual’s judgment or reliability.1 
 

                                                 
1  The Notification Letter alleges that the Individual has: (1) “Been, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a board-certified psychiatrist or a licensed clinical psychologist as alcohol dependent or as 
suffering from alcohol abuse,@ 10 C.F.R. ' 710.8(j) (Criterion J); (2) “An illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability,” 10 C.F.R. § 710.8(h) (Criterion H); and (3) “Deliberately misrepresented, falsified, or 
omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral statements 
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE 
access authorization, or proceedings conducted pursuant to §710.20 through §710.31.”  10 C.F.R. ' 710.8(f) 
(Criterion F).   
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a DOE security 
clearance.  The Individual filed a Response to the Notification Letter and requested a hearing.  
The LSO forwarded the Individual’s request to the Office of Hearings and Appeals (OHA) and 
the OHA Director appointed me as the Hearing Officer in this matter on November 22, 2010.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual’s spouse, his substance abuse counselor, three of the Individual’s supervisors, and the 
DOE Psychiatrist.  The Individual also testified on his own behalf.  See Transcript of Hearing, 
Case No. TSO-0973 (hereinafter cited as ATr.@). The LSO submitted 14 exhibits, marked as DOE 
Exhibits 1 through 14, while the Individual submitted two exhibits, marked as Exhibits A and B. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.@ 10 C.F.R. ' 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. '' 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
The record shows that, in November 1994, the Individual was arrested and charged with being a 
Minor in Possession of Alcohol.  Exhibit 14 at 63.  In May 1995, he was arrested and charged 
with Making Alcoholic Beverages Available to Minors.  Id. at 62.   
 
The Individual participates in the DOE’s Human Reliability Program, 10 C.F.R. Part 712, and 
was subject to random alcohol testing.  On June 25, 2010, the Individual was required to undergo 
a breathalyzer test.  The initial test administered to the Individual indicated that his blood alcohol 
level was .049 percent. A confirmatory test administered to the Individual 15 minutes afterward 
indicated that his blood alcohol level was .041 percent.  Exhibit 9 at 3.  His employer’s work 
rules establish a maximum allowable blood alcohol level of .02 percent during work hours.  Id.  
 
The July 27, 2010 PSI 
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The LSO conducted a Personnel Security Interview (PSI) of the Individual on July 27, 2010.2   
During the July 27, 2010, PSI,3 the Individual was questioned about his alcohol consumption on 
the night before he tested positive for alcohol.  The Individual provided an elaborate and lengthy 
description of that night in which he indicated that he consumed about six beers from 4:30 p.m. 
to 10:00 p.m. on that evening.  Exhibit 11 at 39-57, 66-67.  
 
The Intensive Outpatient Treatment Program   
 
The Individual’s employer referred him to a local counseling program for a substance abuse 
evaluation.  The Individual’s substance abuse evaluation occurred on August 2, 2010. The 
counselors diagnosed the Individual with alcohol abuse.  Exhibit 7 at 34.  The Individual began 
attending an Intensive Outpatient Treatment Program (IOP) on August 2, 2010.   Id. at 23.  The 
Individual successfully completed this program on September 2, 2010.  Id.    
         
The Psychiatrist’s Evaluation 
 
The Individual was evaluated by a DOE consultant psychiatrist (the Psychiatrist) on 
September 27, 2010.  The Psychiatrist reviewed selected portions of the Individual’s personnel 
security file, and interviewed the Individual.  After completing her evaluation of the Individual, 
the Psychiatrist issued a report on October 5, 2010, in which she opined that the Individual meets 
the criteria for alcohol abuse set forth in forth in the American Psychiatric Association’s 
Diagnostic and Statistical Manual, fourth edition, text revision (DSM-IV-TR).4  Exhibit 7 at 15.  
The Psychiatrist opined that the Individual is neither rehabilitated nor reformed from his alcohol 
abuse.  Id. at 16.  To this end, the Psychiatrist stated:  
 

Although he had completed an intensive outpatient program, I was not convinced 
that he had developed appropriate insight into the nature of his problem.  Further, 
the amount of time that had elapsed from the incident that led him to treatment to 
the time of this evaluation is too short to conclude that his reformed drinking 
behavior is permanent, rather than [a] transient response to adverse occupational 
consequence[s].  

 
Id.  The Psychiatrist further stated: 
 

As adequate evidence of rehabilitation, it is my recommendation that [the 
Individual] continue to attend [an] aftercare program and/or individual counseling 
for another year at the time of this evaluation. 
 

                                                 
2  The transcript of the July 27, 2010, PSI appears in the record as Exhibit 12.  The transcript of a previous PSI 
conducted on March 24, 2008, appears in the record as Exhibit 13. 
 
3  The Statement of Charges erroneously states that this PSI occurred on August 27, 2010.  Statement of Charges at 
¶ I. 
 
4  A copy of the Psychiatrist’s report appears in the record as Exhibit 7.    
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As adequate evidence of reformation, it is my recommendation that [the 
Individual] provide convincing evidence of abstinence for one year, in addition to 
refraining from any excessive drinking or alcohol related incidents.  This 
recommendation is based on the fact that he had two criteria met for alcohol 
dependence.    

 
Id. at 16.  The Psychiatrist’s report also notes that, during her examination the Individual 
spontaneously stated that he wanted to clarify that he consumed more than six beers on June 24, 
2010, the evening preceding his positive alcohol test.  Exhibit 7 at 10.  The Individual stated that 
he had, in fact, consumed 12 to 14 beers that evening.  Id.  The Individual explained that he had 
not provided accurate information during the PSI concerning the amount of alcohol he had 
consumed on June 24, 2010, because he was “very scared” about the possibility that he would 
lose his job.  Id. at 11.            
   
IV.  ANALYSIS 
 
A. Criterion F 
 
As I have discussed above, the Individual failed to provide accurate information during his PSI 
concerning his alcohol consumption on June 24, 2010.  During his September 27, 2010, 
psychiatric evaluation, and during his testimony at the hearing, he admitted that he had 
intentionally minimized his alcohol consumption during the PSI because he was concerned that 
the truth might negatively affect his employment.  Tr. at 113-114.  The Individual’s deliberate 
failure to provide accurate information in his PSI raises doubts under Criterion F about his 
candor, honesty, and willingness to comply with rules.    
 
The revised adjudicative guidelines issued by the White House specifically state, in pertinent 
part, that:  “Deliberate omission, concealment, or falsification of relevant facts from any 
personnel security questionnaire, personal history statement, or similar form used to conduct 
investigations, determine employment qualifications, award benefits or status, determine security 
clearance eligibility or trustworthiness, or award fiduciary responsibilities; [and] deliberately 
providing false or misleading information concerning relevant facts to an employer, investigator, 
security official, competent medical authority, or other official government representative” could 
raise a security concern that may be disqualifying.  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued by the Assistant to the 
President for National Security Affairs, The White House (December 29, 2005) (Revised 
Guidelines) at ¶ 16. 
 
While the Individual did exhibit commendable candor during his psychiatric evaluation and at 
the hearing itself, that candor was too little, too late to resolve the security concerns raised by his 
falsification.  During his PSI, the Individual did not merely provide an inaccurate description of 
his alcohol consumption on June 24, 2010, he instead, provided an elaborate and false 
reconstruction of his activities on the evening and night of June 24, 2010.  The elaborate nature 
of this prevarication, and the ease it which it was narrated by the Individual, amplified the 
significance of the security concerns raised by the Individual’s intentional provision of 
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inaccurate information during a PSI.5  Accordingly, I find that the security concerns raised under 
Criterion F remain unresolved.   
 
B.  Criteria H and J 
 
The record in this case supports the DOE’s reliance on Criteria H and J.  The Individual’s 
diagnosis of alcohol abuse raises a security concern because excessive alcohol use often leads to 
the exercise of questionable judgment or the failure to control impulses, and can raise questions 
about an individual’s reliability and trustworthiness.  Revised  Guidelines at ¶ 21. Moreover, 
alcohol abuse is an illness or mental condition which can significantly impair an individual’s 
judgment, trustworthiness or reliability. Id. at ¶ 22(d).  The Revised  Guidelines further 
specifically provide that “alcohol-related incidents at work, such as reporting for work or duty in 
an intoxicated or impaired condition, or drinking on the job” raise a security concern and may be 
disqualifying.  Id. at ¶ 22(b).  The Individual does not dispute that he has been arrested on two 
occasions for alcohol-related offenses, that he has tested positive for alcohol in his workplace, or 
that he suffers from alcohol abuse.     
 
Since the Individual does not contest the diagnosis at issue, the only remaining issue is whether 
the Individual has shown that he is adequately rehabilitated or reformed to resolve the security 
concerns raised by his alcohol abuse.   
 
After carefully reviewing all the evidence in this case, I find that the Individual has not mitigated 
the security concerns associated with Criteria H and J.  While the Individual now understands 
that he meets the criteria for alcohol abuse and has begun to address this condition in the 
appropriate manner by attending the IOP, attending Alcoholics Anonymous (AA), and obtaining 
individual counseling, he is not yet far enough along in his recovery to resolve the security 
concerns raised by his alcohol abuse.  The Individual’s last use of alcohol occurred on September 
12, 2010, only four and a half months before his hearing.  Tr. at 123.  On the other hand, the 
Individual has been attending AA meetings since late August 2010.  Tr. at 129-130.   
 
The Individual’s counselor (the Counselor) testified on behalf of the Individual.  The Counselor 
testified that the Individual would benefit from continued aftercare, continued participation in 
AA, and at least six more months of individual counseling.  Tr. at 12.  The Counselor noted that 
he had only being working with the Individual since the previous month.  Id.  The Counselor 
testified that the Individual is on the path to recovery.  Id. at 13.  The Individual has taken 
responsibility for his actions and openly admits that his misused alcohol in the past.  Id. The 
Counselor testified that he agreed with the treatment recommendations set forth in the  
Psychiatrist’s report.  Id. at 21, 27-28.  The Counselor characterized the Individual’s risk of 
relapse as “moderate.”  Id.        
 
The Psychiatrist was present for the testimony of each of the other witnesses during the hearing.  
After the other witnesses had concluded their testimony, the Psychiatrist testified that although 

                                                 
5  Both the Counselor and the Psychiatrist testified that there is no evidence that the Individual’s intentional 
provision of false information during the PSI was part of a persuasive personality problem.  Tr. at 18, 158-159. 
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she saw some positive factors improving the Individual’s prognosis, the Individual is neither 
reformed nor rehabilitated from his alcohol abuse.  Tr. at 157.  She agreed with the Counselor 
that the Individual’s risk of relapse is still “moderate.”  Id. at 157.       
 
Based upon the compelling testimony of the Psychiatrist and the Counselor, I find that the 
Individual has not mitigated the security concerns raised under Criteria H and J.  
 
VI. CONCLUSION 
 
After carefully considering the entire record in this case, I conclude that the LSO properly 
invoked Criteria F, H, and J.  As described above, I find that unmitigated security concerns 
remain under each of these criteria.  Accordingly, the Individual has not demonstrated that 
restoring his security clearance would not endanger the common defense and would be clearly 
consistent with the national interest.  Therefore, the Individual's security clearance should not be 
restored at this time.  The Individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 9, 2011 
 
 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                              March 21, 2011

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 22, 2010

Case Number: TSO-0974

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be restored.

I. Background 

The individual is employed by a Department of Energy (DOE) contractor and was issued a security

clearance in connection with that employment.  Based on the individual’s history of financial

difficulties, including failure to file and pay Federal and state income taxes for 2006 and 2007 and

past due debt, his clearance was suspended in 2010.  His case was then placed in administrative

review in order to provide the individual an opportunity to address the DOE’s serious concerns

regarding his continued eligibility for access authorization. 

On September 15, 2010, the local DOE security office (LSO) sent a letter (Notification Letter)

advising the individual that it possessed reliable information that created a substantial doubt

regarding his eligibility to hold an access authorization.  In an attachment to the Notification Letter,

the LSO explained that the derogatory information fell within the purview of potentially
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2/ Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject

to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes

reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the

individual to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

disqualifying criterion set forth in the security regulations at 10 C.F.R. § 710.8, subsection (l)

(hereinafter referred to as “Criterion L”).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented the testimony of his bankruptcy attorney.  He also testified on his own behalf.

The DOE counsel did not present any witnesses.  The individual and the DOE submitted a number

of written exhibits prior to, during and after the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly
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consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one potentially disqualifying criterion as the basis for suspending  the

individual’s security clearance, Criterion L.  To support its reliance on Criterion L, the LSO states

that in a Personnel Security Interview (PSI) conducted on August 12, 2010, the individual admitted

that he was aware of his legal responsibility to file taxes.  DOE Exhibit 3.  However, despite his

awareness, he failed to file his 2006 and 2007 Federal and state income taxes because he knew he

would owe money as a result of taking $91,000 from an Individual Retirement Account (IRA) and

not having it taxed immediately.  Id.  In addition, the individual admitted to ignoring letters from the

Internal Revenue Service (IRS) reminding him of the need to file his taxes and informing him of the

amount he owed, currently about $50,000 in delinquent Federal taxes.  Id.  These delinquent Federal

taxes have resulted in the IRS initiating the process of garnishing his wages.  Id.  The individual also

currently owes about $7,011 in past due debt with one account being placed in collection and several

accounts being charged off.  Id.  Finally, during PSIs conducted in March 2005, November 2002 and

September 2001, the individual was informed of DOE’s concern regarding his finances.  Id.  Despite

this awareness, the individual continued to exhibit financially irresponsible behavior.  

At the hearing, the individual did not deny failing to file his taxes, having incurred debt, and acting

in a financially irresponsible manner.  This derogatory information amply justifies the DOE’s

invocation of Criterion L, and raises significant security concerns.  Failure or inability to satisfy debts

and meet financial obligations may indicate poor self-control, lack of judgment, or unwillingness to

abide by rules and regulations, all of which can raise questions about an individual’s reliability,

trustworthiness, and ability to protect classified information.  See Revised Adjudicative Guidelines

for Determining Eligibility for Access to Classified Information, The White House (December 19,

2005), Guideline F. 

IV.  Findings of Fact and Analysis

A. Mitigating Evidence

The individual has been experiencing financial difficulties for a number of years, but most notably

since 2006.  The individual testified that, in 2006, his employer changed management and offered

two pay-out plans regarding employee retirement funds.  He opted to have $91,000 deposited into

an IRA.  Immediately thereafter, he began drawing down on the IRA.  Tr. at 44, DOE Exh. 3.  The

individual purchased two vehicles, a new 2006 vehicle and a used vehicle.  According to the

individual, he paid cash for a new vehicle because he had almost 350,000 miles on his former vehicle

and thought that his credit was poor due to previous financial delinquencies.  Id.  He also stated that

he purchased a used vehicle because he had a long, daily commute to work (over 50,000 miles a

year) and did not want to put the excessive miles on a new car.  The individual estimated that he paid

about $32,000 on the vehicles.  The individual also purchased two motorcycles from friends costing

about $2,500 each, took vacations and depleted the rest of the money in the IRA on gambling which
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3/ The attorney testified that the IRS has filed a proof of claim, or otherwise what it believes the individual owes

in taxes, in the bankruptcy proceeding.  He stated that the individual only owes about $17,000 on the priority claim,

which is less than the $26,000 actually proposed to be paid in the plan.  Id. at 31.

increased his overall debt.  DOE Exh. 3.  The individual admitted that he made a conscious decision

to not immediately have taxes taken out of his retirement disbursement and acknowledged that his

poor judgement led to his subsequent tax problems.  

The individual testified that he filed his 2006, 2007 and 2008 federal taxes late and that he did not

file his 2006 and 2007 state taxes because he was “terrified” and he knew he owed money.  Id., Tr.

at 48.   He stated that in April 2010, he retained a tax lawyer to assist him with his outstanding tax

liability.  Tr. at 8.  The individual testified that he started negotiations with the IRS for repayment

of taxes and made several offers to the IRS.  However, the individual stated that his offers for

payment arrangements were rejected.  Id. at 9.  The individual further testified that, in September

2010, he received a letter from the IRS stating that he owed $51,541.85 in outstanding taxes,

penalties and interest.  Indiv. Exh. G, Id. at 12.  He terminated his relationship with his tax attorney

and sought the counsel of a bankruptcy attorney in November 2010.  The individual further stated

that he subsequently filed Chapter 13 bankruptcy.  Id. at 13, Indiv. Exh. I.  He testified that he is

currently in bankruptcy and has filed a bankruptcy plan with the court.  Id.  According to this plan,

the individual would pay $675 a month for five years to satisfy all of his debts, including his

outstanding tax debt.  He acknowledged that he has just currently started paying into the plan and

further acknowledged that his financial issues will not be resolved for five years.  Finally, the

individual testified that he realized he made a mistake when he took significant money from his IRA

without having the money taxed immediately.  He further testified that he “let a lot of people down”

and is trying to recover from his irresponsible behavior.  Id. at 51.  The individual stated he has

sought credit counseling as a result of his financial issues.  

The individual’s bankruptcy attorney testified that he began representing the individual in November

2010.  He stated that none of the individual’s debt has been totally satisfied yet.  Id. at 30.  The

attorney explained that the individual’s bankruptcy plan encompasses all of the individual’s

creditors, including the IRS.  Id.  According to the attorney, the individual’s plan proposes that,

according to priority status claim, the IRS will be paid $26,000, and Taxation and Revenue would

be paid $4500.  Id.  He further explained that this amount does not necessarily represent the entire

amount owed to those entities and stated that there may be other fees and charges.  He testified that

the IRS is owed an additional tax of $24,000 for the 2006 tax year, but under the Bankruptcy Code,

the taxes are old enough to be dischargeable.  Id.    3/  

The attorney reiterated that the individual does not receive a satisfaction or discharge of debts until

he completes the 60 month plan.  Id.  According to the attorney, the individual has made about two

months worth of payments into the plan, and thus has 58 more months to make payments.  Id.

Finally, the attorney stated that the individual’s bankruptcy plan is a proposal, but that the proposal

must be confirmed or approved by the court.  Id. at 66.  He testified that the individual will probably

not get final confirmation until a couple of months from the date of the hearing.  Id. He added that

the individual’s payment may likely increase due to a recent Supreme Court decision regarding the
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4/ The attorney testified that the Supreme Court just recently issued an opinion as to whether a person can deduct

the transportation costs for a vehicle if that vehicle does not have corresponding debt to it.  Id. at 64.  In the individual’s

case, the bankruptcy trustee raised an objection to the individual’s deductions for his transportation costs of his two

vehicles.  Id. at 65.   

5/ As stated earlier, the individual was warned as early as 2001 of DOE’s concerns regarding his finances.  See

DOE Exh. 10.

deduction of transportation costs in a bankruptcy proceeding.  4/ The attorney believes that in the

worst case scenario, the individual’s payment could increase to a $1000 more, from $675 to $1675,

but stated that the bankruptcy trustee may compromise on this issue.  Id. at 65 and 68.  He

acknowledged that he did not know what the final payment would actually be.  Id. at 68.           

        

B.  Analysis

The key issue under Criterion L is whether the individual has brought forward sufficient evidence

to demonstrate that he is reliable and trustworthy, and that he is no longer subject to pressure,

coercion, exploitation or duress.  For the reasons set forth below, I find that the individual has not

provided sufficient information to resolve the Criterion L concerns at issue.

Although the individual has initiated a good-faith effort to address his tax obligations and debt, the

individual’s behavior with respect to these financial issues is both recent and frequent, spanning a

number of years.  5/  During the hearing, the individual readily acknowledged his financially

irresponsible behavior, most notably his decision in 2006 to withdraw $91,000 from his IRA without

giving due regard to the tax consequences.  He further acknowledged his poor judgment in

purchasing vehicles and gambling with the money he withdrew.  The individual’s poor financial

practices have led to his filing of Chapter 13 bankruptcy, unpaid federal and state taxes and

delinquent and collections accounts.  While he testified that his failure to file his taxes in 2006 and

2007 was exacerbated by being “terrified” of owing, this does not exonerate the individual of his

duty to file his taxes and demonstrates a disregard for the law.  The individual testified that he knows

he has “let a lot of people down” including his family, co-workers and supervisor and is making a

good-faith effort to recover.  Id. at 51.  He submitted a budget to demonstrate these efforts on his

part.  Indiv. Exh. Q.  However, despite his acknowledgment of his financially irresponsible behavior

and assurances from his efforts to recover, I believe the individual’s recent good-faith efforts to

resolve his tax obligations and liability have not yet withstood the test of time.

Furthermore, even though the individual’s bankruptcy proposal has not yet been confirmed by the

court,  the individual testified that he has begun to make payments.  As of the date of the hearing,

the individual has paid two months on the plan.  Therefore, the individual has not yet satisfied his

financial obligations.  Moreover, the fact that the individual’s proposed monthly payment could

increase is cause for concern.  It is unclear whether the individual, who was made aware of this

possibility during the hearing, could handle an increased payment.  Given the individual’s pattern

and history of financially irresponsible behavior and his only recent attempt to resolve his debt, I am

not convinced that the chances of a return to his previous behavior are acceptably low.  After

considering the “whole person,” I am not convinced that the DOE can rely on the individual’s ability
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to make sound judgment calls regarding the safeguarding of classified information.  See Adjudicative

Guidelines at (2)a.  I  therefore cannot find that the individual has sufficiently mitigated the LSO’s

concerns under Criterion L.

        

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion L.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

not brought forth convincing evidence to mitigate the security concerns associated with Criterion L.

I therefore cannot find that restoring the individual’s access authorization would not endanger the

common defense and security and would be consistent with the national interest.  Accordingly, I find

that the individual’s access authorization should not be restored.  The individual may seek review

of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: March 21, 2011       



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure
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OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 22, 2010

Case Number: TSO-0975

This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where her work requires her

to have an access authorization.  In July and August 2010, as part of a background investigation, the

Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the individual to

address the individual’s financial issues.  In addition to the PSI, the LSO requested the individual’s

medical records and recommended a psychological evaluation of the individual in September 2010

by a DOE consultant psychologist (DOE psychologist).  The DOE psychologist diagnosed the

individual with Pathological Gambling and a tendency to misrepresent the truth.

In October 2010, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding her eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of three potentially disqualifying criteria set forth in the security
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2/ Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant information

from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel Qualifications Statement,

a Personnel Security Interview, written or oral statements made in response to an official inquiry on a mater that is

relevant to a determination regarding eligibility for DOE access authorization . . . .”  10 C.F.R. § 710.8(f).  Criterion H

relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion of a psychiatrist

or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”  10 C.F.R.

§ 710.8(h).  Finally, Criterion L relates in relevant part to information that a person has “[e]ngaged in unusual conduct

or is subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy . . .”

10 C.F.R. § 710.8(l).  

regulations at 10 C.F.R. § 710.8, subsections (f), (h) and  (l) (hereinafter referred to as Criteria F, H

and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychologist. The individual presented the testimony of

three witnesses - her father, a former supervisor and her current supervisor.  She also testified on her

own behalf.  The DOE and the individual submitted a number of written exhibits prior to and after

the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

her access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting her eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision
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In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites three criteria as bases for suspending the individual’s security

clearance: Criteria F, H, and L.  To support Criterion F, the LSO relies on the following information:

(1) in March 2010, the individual signed a Questionnaire for National Security Positions (QNSP),

certifying that she had not failed to pay Federal, state or other taxes, file a tax return when required

by law or ordinance, and was not currently delinquent on any Federal debt.  However, during two

PSIs conducted in July and August 2010, the individual admitted that she failed to file tax returns

for tax years 2000 through 2002 in a timely manner, not filing until 2003.  In addition, the individual

currently owes $9,691.70 in delinquent Federal taxes and admitted that she deliberately omitted this

information from the QNSP because she was afraid it would affect her security clearance; (2) the

individual certified on the March 2010 QNSP that she had not had a lien placed against her property

for failing to pay Federal taxes or other debts and that she had not had a judgment entered against

her.  However, during two PSIs, she admitted that she had a judgment and tax lien levied against her

in 2005 for $13,000 for failure to pay Federal taxes.  The individual admitted that she knew about

the lien the summer prior to completing the QNSP, but deliberately omitted this information from

the QNSP because she was afraid it would affect her security clearance; and (3) the individual

certified on her March 2010 QNSP that she had not had bills or debts turned over to a collection

agency, but admitted during her PSIs that she was aware of debts that were turned over to a

collection agency.  She also admitted that she deliberately omitted this information.  To support

Criterion H, the LSO relies on the DOE psychologist’s report that the individual has been diagnosed

with Pathological Gambling and a tendency to misrepresent the truth which have caused a significant

defect in judgment and reliability.  Finally, to support Criterion L, the LSO relies on information

concerning the individual’s tax issues, delinquent tax debt as well as her gambling problem.  See

DOE Exh. 1.  

From a security standpoint, misrepresentations or false statements made by an individual in the

course of an official inquiry regarding a determination of eligibility for DOE access authorization

raise serious issues of honesty, reliability and trustworthiness.  The DOE security program is based

on trust, and when a security clearance holder breaches that trust, it is difficult to determine to what

extent the individual can be trusted again in the future.  See Guideline E of the Revised Adjudicative

Guidelines for Determining Eligibility for Access to Classified Information issued on December 29,

2005, by the Assistant to the President for National Security Affairs, the White House.  In addition,

the information set forth above constitutes derogatory information that raises questions about the

individual’s mental health under Criterion H.  A mental condition such as Pathological Gambling

can impair a person’s judgment, reliability and trustworthiness.  See id. at Guideline I.  Likewise,

the individual’s conduct and behavior might render her vulnerable to blackmail, exploitation and
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

(continued...)

duress and calls into question her judgment and reliability as well as her ability to  protect classified

information under Criterion L.  See id. at Guideline E.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  A background investigation prompted the DOE to

conduct two PSIs of the individual in July and August 2010.  During the PSIs, the individual

admitted to deliberately omitting information regarding her failure to pay several years of Federal

income taxes, credit card accounts that had been submitted to collections as well as information

regarding a judgment and tax lien levied against her for her failure to pay Federal taxes owed.  In

addition, the individual admitted that she was afraid that if she told the truth it would affect her

security clearance and her employment.  DOE Exh. 3.  Specifically, during her July PSI, the

individual stated that she answered falsely so that “I would have an opportunity to explain about it

if I were asked.”  Id.  

In addition to her untruthful answers regarding her tax liability and credit card debt, the individual

admitted that she could not pay her bills and IRS debt because she was spending up to $400 a month

on gambling.  She further admitted going to casinos for the last four years twice a month on her pay

days.  The individual also admitted that she has used money for gambling that she should have used

to pay her bills and tax debt. Id.

When the July and August PSIs did not resolve the individual’s financial issues, the LSO referred

the individual to a DOE psychologist in September 2010 for a psychological evaluation.  After

examining the individual, the DOE psychologist concluded that the individual meets the Diagnostic

and Statistical Manual of American Psychiatric Association IVth Edition (DSM-IV) criteria for

Pathological Gambling.  He further concluded that the individual’s “purposeful misrepresentation

of the truth” on her QNSP and her subsequent persistent justifications are consistent with the

elevated psychopathic deviancy scale on the Minnesota Multiphasic Personality Inventory (MMPI-

2).  DOE Exh. at 9.  He opined that the individual is willing to protect herself even when warned of

significant penalties for doing so.  Id.  The DOE psychologist concluded that the individual’s

diagnosis of Pathological Gambling and her tendency to misrepresent the truth are mental conditions

that present significant problems with her honesty, judgment and reliability.  Id.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s
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3/(...continued)

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

4/ The individual presented documentary evidence indicating that her lien has been released.  See Ind. Exh. B.

5/ After the hearing, the individual submitted documentary evidence indicating that she signed a Self-Ban Contract

restricting her from various casinos in her state.  See Indiv. Exh. I.

access authorization should not be restored.  I cannot find that restoring the individual’s DOE

security clearance will not endanger the common defense and security and is clearly consistent with

the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this

decision are discussed below.

A. Misrepresentation, Gambling and Financial Irresponsibility  - Criteria F, H and L

1. The Individual’s Testimony

The individual did not dispute that she omitted information on her March 2010 QNSP regarding her

failure to file tax returns on a timely basis, her delinquent tax and credit debt and the tax lien levied

against her.  During the hearing, she testified that she was not attempting to hide the tax lien.  Tr. at

61.  She explained that she knew there was a lien, but she did not know it had been enforced.    4/

Id. With respect to the other misrepresentations regarding her taxes and credit accounts, the

individual acknowledged that she deliberately omitted the information from her QNSP because she

feared losing her job.  Id.  When questioned whether she would agree with the DOE psychologist

that she has a tendency to misrepresent the truth, the individual stated that she agrees with him and

could offer no explanation during the hearing for her answer.  Id.    The individual testified that she

has learned that it is better to tell the truth and to be completely honest when completing the QNSP.

She now realizes that she would have had a later opportunity to explain specific circumstances.  Id.

at 62.   

During the hearing, the individual acknowledged that she has a problem with gambling.  Id. at 66.

She testified that she has gambled for a number of years and stated that she recently visited a casino,

played $10 and walked out.  Id.  The individual further acknowledged that the reason she has not

been able to meet her payment plan with the IRS or deal with debt in the past is due to her losing

money at casinos.  She testified that she realized she had a problem with gambling last year because

“she was spending too much money [on] gambling rather than savings.”  Id. at 90.  The individual

was unsure of the amount of money she has lost over the last three years, and reiterated that since

her August PSI, she has only gambled once or twice  Id. at 92 and 94.  When asked about her future

intentions with respect to gambling, the individual testified that she is willing to enter a “self-ban”

program which would not allow her to enter various casinos in her state.  Id. at 66 and 91.    5/  

The individual also testified about her efforts to resolve her delinquent tax debt and other credit debt.

She testified that she currently owes $8,000 to the IRS and is paying $144 a month on a payment

plan with the IRS.  She acknowledged that she has defaulted on her monthly payment in the past
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6/ During the hearing, the individual also offered the testimony of her father, a former supervisor and a current

supervisor.  All of these witnesses testified that the individual is an honest and trustworthy individual and stated that they

were unaware of her problems with gambling and financial irresponsibility issues.  See Id. at 13,18, 27, 38 and 58. 

because she did not have the money to pay because of her gambling, but testified that she is now

current on her payments.  Id. at 76.  See Indiv. Exh. C, Id. at 67.  The individual testified that she has

every intention of continuing to file her taxes and of being compliant with the payment plan she

currently has in place with the IRS.  Id. at 65.  She submitted a budget and testified that she is

working to stay current on all of her bills.    6/

2. The DOE Psychologist’s Testimony and Report

The DOE psychologist stated in his Report that the individual meets the diagnostic criteria for

Pathological Gambling and has a tendency to misrepresent the truth.  He further opined that these

mental conditions cause a significant defect in the individual’s judgment and reliability.  After

listening to the testimony of all the witnesses in this case, the DOE psychologist explained that the

individual is not a truthful person and has a tendency to withhold and mischaracterize information.

Id. at 97-98.  He further explained that the individual has a “character tendency that . . . when she

feels threatened . . . you’re not likely to get the truth.”  Id. at 98.  He was puzzled by the testimony

of the individual’s witnesses who were not aware of her financial difficulties as well as the fact that

her work behavior has not shown more of a disturbance.  The DOE psychologist testified, however,

that the individual has made “a good start” toward changing her character and is motivated to do so.

Id. at 99.  He further testified that although he did not believe the individual was inclined to get into

a treatment program because she is a private person, he would suggest good individual therapy for

the individual.  According to the DOE psychologist, the individual is a moderately depressed woman,

and while the depression is not a security issue by itself, it is a motivation for the individual’s

spending habits and her difficulty in controlling and disciplining herself.  Id.  The DOE psychologist

believes that therapy would help the individual deal with her depression as well as issues of being

truthful with herself.  Id. at 101.  He opined that the individual should participate in therapy for one

year.  Id.  With respect to the individual’s gambling problem, the DOE psychologist testified that the

individual’s participation in a self-ban program is a good step.  However, he testified that the fact

that the individual would still set foot in a casino, as evidenced by her visit to a casino a month prior

to the hearing, demonstrates a weakness in her judgment.  Id. at 102.  He testified that he would like

to see the individual abstain from gambling for one year.  The DOE psychologist concluded that as

long as the individual enters individual therapy for a year to address her issues and is assessed at that

time, her prognosis is good.  Id. at 106.       

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychologist, who opined that the individual should

enter therapy to work on her depression, character and gambling issues and should achieve one year
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of treatment to be considered adequately rehabilitated.  Moreover, from a common-sense perspective,

various factors militate against restoring the individual’s access authorization.  Although the

individual has acknowledged that she has a problem with gambling and has volunteered to

participate in a self-ban program from casinos, it is clear that the individual is only in the early stages

of addressing her gambling problem.  The individual stated during the hearing that the last time she

gambled was one month prior to the hearing.  Although she testified that she only gambled $10, the

fact that she even visited the casino demonstrates her denial and a minimization of her gambling

problems.  The individual has not yet demonstrated ongoing and consistent compliance with a

treatment plan to address her gambling problem. See Adjudicative Guideline I at 29(a).  Based on

the foregoing, I am persuaded by the DOE psychologist’s opinion that the individual would greatly

benefit from one year of therapy and should achieve a year of abstinence from gambling in order to

be considered adequately rehabilitated.  Therefore, at this time, I cannot find that the individual has

provided adequate evidence to mitigate Criterion H.

With respect to the individual’s issues regarding her falsifications on her March 2010 QNSP, the

individual testified that she now understands the importance of being truthful.  However, the

individual did not admit to her omissions until being confronted with the facts during her July and

August 2010 PSIs.  The individual’s behavior is recent and her assurance of truthfulness in the future

has not yet withstood the test of time.  Furthermore, I am persuaded by the DOE psychologist’s

opinion that the individual is in need of at least one year of therapy to address her underlying issues

of depression and her character tendencies to misrepresent the truth.  In light of the foregoing, I am

not convinced that the individual has allayed the security concerns under Criterion F at this time. 

Finally, with respect to the individual’s issues of financial irresponsibility, specifically her delinquent

tax debt and credit debt, it is clear that these issues are intertwined with the individual’s gambling

problem.  While I commend the individual for making good-faith efforts at making her monthly IRS

payments and staying current on her other bills, it is uncertain at this time whether the individual will

return to her previous pattern of irresponsible behavior without receiving adequate individual therapy

and achieving abstinence from gambling.  After considering the “whole person,” I am not convinced

at this time that the DOE can rely on the individual’s ability to make sound judgment calls regarding

the safeguarding of classified information.  See Adjudicative Guidelines at (2)a.  I therefore find that

the individual has not sufficiently mitigated the LSO’s concern under Criterion L.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria F, H and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria F, H and L.   I therefore cannot find that restoring the individual’s access authorization

would not endanger the common defense and security and would be consistent with the national

interest.  Accordingly, I find that the individual’s access authorization should not be restored.  The
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parties may seek review of this Decision by an Appeal Panel under the regulations set forth at

10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: March 25, 2011         
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Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   November 22, 2010 
 
Case Number:   TSO-0976 
 
 
 
This Decision concerns the eligibility of XXXXX XXXXX (hereinafter referred to as “the 
Individual”) to hold a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the Individual’s access authorization should not be restored. 
 
I.  BACKGROUND  
 
On August 15, 1979, the Individual signed a DOE Drug Certification.1 That Drug Certification 
states in pertinent part: “I hereby assure the DOE that I will not use narcotic, hallucinogen or 
other controlled substances (including marijuana) except as prescribed or administered by a 
physician licensed to dispense drugs in the practice of medicine at any time while I have 
employment in a position requiring DOE security access authorization.”  Exhibit 6 at 1.   
 
The Individual was subject to random drug and alcohol screening procedures.  On August 12, 
2010, the Individual was contacted by his employer’s medical office and instructed to provide a 
urine sample.2  Exhibit 7 at 5.  The urine sample was transported to an out-of-state medical 
laboratory (Laboratory A).  Laboratory A tested the urine sample for a number of illicit or 
commonly abused substances.  On August 18, 2010, Laboratory A issued a report indicating that 
the Individual’s urine sample had tested positive for marijuana.  Id. at 4.  Laboratory A’s report 
indicated that the test had been performed “in accordance with applicable federal requirements.”  

                                                 
1 A copy of the DOE Drug Certificate signed by the Individual appears in the record as Exhibit 6. 
 
2  The Statement of Charges erroneously indicates that the Individual provided this sample on August 11, 2010. 
Statement of Charges at ¶ I. 
 



 
 

2

Id. 
   
On September 8, 2010, the LSO conducted a Personnel Security Interview (PSI) of the 
Individual.3  During this PSI, the Individual repeatedly denied having used marijuana at any time 
since the late 1970s.  Exhibit 7 at 9-11, 18, 23, 33, 35 and 56.  The Individual admitted he had 
used marijuana regularly until the late 1970s for pain relief.  Id. at 18-21, 27.  The Individual 
described himself as being “dazed and confused” by the positive test result.  Id. at 9.  The 
Individual indicated that he had requested that his urine specimen be re-tested.  Id. at 12.       
 
At the request of the Individual’s employer’s Medical Review Officer, the urine sample was 
retested by a second out-of-state laboratory (Laboratory B).  Id. at 7-8. On September 14, 2010, 
Laboratory B issued a report indicating that the Individual’s urine sample tested positive for 
marijuana.  Id.  Laboratory B’s report indicated that the urine specimen had been processed in a 
“DHHS certified laboratory.”  Id.   
 
On October 19, 2010, the LSO initiated an administrative review proceeding.  See 10 C.F.R. 
' 710.9.  The LSO then issued a letter notifying the Individual that it possessed information that 
raised a substantial doubt concerning his eligibility for access authorization (the Notification 
Letter). The Notification Letter specifies three types of derogatory information cited in 10 C.F.R. 
Part 710.4  Specifically, the Notification Letter alleges that the Individual used marijuana, thus 
making him an unlawful user of a controlled substance, and violated a DOE Drug Certification 
by using marijuana while holding a DOE Security Clearance.   
   
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on January 23, 2011.  At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) 
and (g), I took testimony from the Individual and two other witnesses.  See Transcript of 
Hearing, Case No. TSO-0976 (hereinafter cited as ATr.@). The LSO submitted 8 exhibits, marked 
as Exhibits 1 through 8.  The Individual submitted two exhibits, marked as Exhibits A and B. 
 
II.  STANDARD OF REVIEW 
                                                 
3  The transcript of the September 8, 2010, PSI appears in the record as Exhibit 7. 
 
4 The Notification Letter alleges that the Individual has: (1) A[t]rafficked in, sold, transferred, possessed, used, or 
experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to 
section 202 of the Controlled Substances Act of 1970 . . . .@ 10 C.F.R. ' 710.8(k); and (2)  “[e]ngaged in any unusual 
conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national security.” 
10 C.F.R. ' 710.8(l).  The Notification Letter also alleges that the Individual’s marijuana use raises security 
concerns under section 1072 of the National Defense Authorization Act for Fiscal Year 2008 (50 U.S.C. § 435b, 
section 3002) (the Bond Amendment), which statutorily prohibits federal agencies, including the DOE, from 
allowing “an unlawful user of a controlled substance or an addict” from holding a “L” or “Q” clearance.  50 U.S.C. 
§ 435c(b). 
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The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 

 
III.  ANALYSIS 
 
A.  Criterion K 
 
The use of an illegal drug, such as cannabis, raises questions about an individual’s reliability and 
trustworthiness, both because it may impair judgment and because it raises questions about a 
person’s ability or willingness to comply with laws, rules, and regulations.  Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued by the 
Assistant to the President for National Security Affairs, The White House (December 29, 2005) 
(Adjudicative Guidelines) at 11 (Guideline H).  Accordingly, the LSO properly invoked 
Criterion K.           
 
The Individual denies that he has intentionally used marijuana at any time since he signed a DOE 
Drug Certification on August 15, 1979.  In support of this assertion, the Individual has offered 
the testimony of two co-workers, as well as his own testimony that he had not used marijuana 
since 1979.  The Individual has also submitted an e-mail message from an Employee Assistance 
Program (EAP) Psychologist (the Psychologist) with whom he met on September 15, 2010.5  The 
Psychologist’s e-mail indicates that the Individual was “confused and upset by the [test] result” 
and “has maintained with me, the physician, and his outside treatment provider that he did not 
knowingly or intentionally ingest marijuana.” Exhibit A at 1.  However, the confirmed positive 
urine test constitutes highly probative evidence that the Individual had ingested marijuana, which 
clearly outweighs the evidence offered by the Individual to the contrary. 
 
The Individual also speculates that he may have accidentally ingested marijuana that could 
possibly have been baked into cookies at one of several “pot-luck” parties he had attended.  

                                                 
5  A copy of this February 24, 2011, e-mail message appears in the record as Exhibit A.  
 



 
 

4

However, I find it to be highly unlikely that the Individual could have unintentionally ingested a 
sufficient quantity of marijuana to trigger a positive result on a drug screening test, without 
having also experiencing intoxication or euphoria.   Weighing the Individual’s self-serving 
testimony, the testimony provided by his co-workers and the e-mail message submitted by the 
Psychologist, against the highly probative positive test result leads me to the conclusion that the 
Individual, more likely than not, intentionally used marijuana during the time period before his 
August 12, 2010, drug test.    
 
Accordingly, the security concerns raised under Criterion K remain unresolved.          
 
B.  Criterion L   
 
The Individual’s marijuana use violated the DOE Drug Certification he signed on August 15, 
1979.  By signing this DOE Drug Certification, the Individual promised that he would not use 
illegal drugs while he maintained a DOE security clearance.  The Individual's failure to honor his 
Drug Certification raises important security concerns.  See Adjudicative Guidelines at ¶16(f). 
When the Individual used marijuana, he violated the promise he made when he signed the DOE 
Drug Certification.  The DOE security program is based on trust. If an employee breaks a written 
promise to the DOE, that trust is violated. It was precisely because of the Individual's prior 
illegal drug use that he was asked in 1979 to sign a Drug Certification, promising that he would 
never again use illegal drugs while employed in a position requiring a security clearance.  He 
clearly violated this promise when he used marijuana in 2010.  Accordingly, the LSO properly 
invoked Criterion L in this case.  Since the Individual does not even acknowledge violating the 
DOE Drug Certification, there is no evidence of mitigation of the Criterion L concerns arising 
from the Individual’s positive drug test. 
 
C. The Bond Amendment   
 
The Bond Amendment provides that “the head of a Federal agency may not grant or renew a security 
clearance for a covered person who is an unlawful user of a controlled substance . . . .” 50 U.S.C.A. 
§ 435c(b).  On August 12, 2009, the DOE Deputy Secretary issued DOE Notice 470.5, which 
implemented the Bond Amendment in the DOE. In that Notice, the Deputy Secretary, among 
other things, asserted that persons subject to the Bond Amendment (1) will continue to be 
processed for Administrative Review in cases where the agency is unable to “waive” the Bond 
Amendment; and (2) will receive the same due process rights that existed before the 
implementation of the Bond Amendment. 
 
The evidence in the record indicates that the Individual tested positive for marijuana use on 
August 12. 2010.  The Individual’s use of marijuana in August 2010 qualifies him as “an 
unlawful user of a controlled substance,” under the Bond Amendment.  Because the Individual 
has not mitigated his illegal drug use under Criterion K, I find that the security concerns raised 
under the Bond Amendment by the LSO remain unresolved. 
 
IV. CONCLUSION 
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For the reasons set forth above, I conclude that the LSO properly invoked Criteria K and L, as 
well as the Bond Amendment.  I find that the Individual has not mitigated the security concerns 
raised under Criteria K and L and the Bond Amendment.  In the end, I find that the Individual 
has not demonstrated that restoring his security clearance would not endanger the common 
defense and would be clearly consistent with the national interest.  Accordingly, I find that the 
Individual's security clearance should not be restored.  The Individual may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 29, 2011 
 



1/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.
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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 6, 2010

Case Number: TSO-0978

This Decision concerns the eligibility of XXXXXXXXXXXXXXXXXXX (the Individual) for
access authorization, also referred to as a security clearance.  The regulations governing the
Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  This
Decision will consider whether, based on the testimony and other evidence presented in
this proceeding, the Individual is eligible for access authorization.1/ For the reasons
detailed below, I have concluded that the Individual is eligible for access authorization. 

I. Procedural History

In January 2010, the Individual applied for a security clearance in conjunction with his
employment with a DOE contractor.  DOE Ex. 6 at 1.  In October 2010, the DOE informed
the Individual that derogatory information was raised during an investigation into the
Individual’s background.  DOE Ex. 2 at 1.  This derogatory information created a
substantial doubt under the DOE Part 710 regulations.  DOE Ex. 2; 10 C.F.R. § 710.8(1) (lack
of honesty, reliability, or trustworthiness) (Criterion L). 
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The Individual requested a hearing before the Office of Hearings and Appeals (OHA)
Hearing Officer, DOE  Ex. 3, and the OHA Director appointed me to serve as the Hearing
Officer.  Prior to the hearing, the parties submitted exhibits.  The Individual testified and
presented one witness, his counselor.  The DOE counsel presented no witnesses. 

II. Governing Standards

Under Part 710 certain types of information raise concerns about whether an individual is
eligible for access authorization.  Derogatory information includes, but is not limited to, the
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern exists,
the individual has the burden to bring forward sufficient evidence to resolve the concern.
In considering whether an individual has resolved a security concern, the Hearing Officer
considers various factors, including the nature of the conduct at issue, how frequently it
occurred, how recently it occurred, the absence or presence of reformation or rehabilitation,
and the impact of the foregoing on the relevant security concerns.  Id. § 710.7(c).  The
decision concerning eligibility is a comprehensive, common-sense judgment based on a
consideration of all relevant information, both favorable and unfavorable.  Id. § 710.7(a).
In order to reach a favorable decision, the Hearing Officer must find that “the grant or
restoration of access authorization to the individual would not endanger the common
defense and security and would be clearly consistent with the national interest.”  Id.
§ 710.27(a). 

III.  Findings of Fact and Analysis

Criterion L applies where an individual has engaged in conduct casting doubt on whether
he is “honest, reliable, and trustworthy.”  10 C.F.R. § 710.8(l).  See also Revised Adjudicative
Guidelines for Determining Eligibility for Access to Classified Information issued on
December 29, 2005, by The White House (Adjudicative Guidelines) ¶ 15 (conduct involving
questionable judgment, lack of candor, dishonesty, or unwillingness to comply with rules
and regulations). 

In this case, the DOE’s security concerns all revolve around the Individual’s actions at a
previous employment.  These actions occurred in December 2008 and March 2009.  In
March 2009, at this prior employment, the Individual admitted to falsifying two shipping
validation records.  When the Individual reported the conduct to his supervisor, the
Individual was placed on administrative leave until he was terminated from the
employment, a period of approximately five months.  During his administrative leave, the
Individual divulged that he had engaged in the same conduct on one previous occasion in
December 2008.  In June 2009, while on administrative leave, the Individual procured his
present employment, which required that he apply for access authorization.  
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In completing his Questionnaire for National Security Positions (QNSP) in January 2010,
the Individual indicated that he had been terminated from his position in August 2009.  He
gave the reason for his termination as 

although I did receive verbal approval, I was unable to secure the validation
certificate despite repeated attempts to gain signature from the [United
Kingdom] authority.  In order to facilitate the shipment, I copied a previous
validation and represented it as validation for the two shipments under
discussion, with the expectation that [written] acceptance would be secured
prior to the packages making port in Great Britain. . . .  As a result of this
incident, I was charged with willful misconduct and was terminated.

DOE Ex. 6 at 23.  The verbal approval the Individual received was from the person
responsible for generating the actual shipping validation records.  Tr. at 11, 12.  

During a Personnel Security Interview (PSI) and at the hearing, the Individual admitted
that he made a mistake by falsifying the shipping records.  Ex. 7 at 11, 16; Tr. at 53.  At the
hearing, he stated that he had oral authority for the shipments and that he was under a lot
of pressure to get the paperwork completed.  Tr. at 11, 14.  In addition to pressure at work
to get the shipments completed in a timely manner, he was suffering from undiagnosed
sleep apnea and other medical problems,  and his mother and mother-in-law were
suffering from medical problems.  Tr. at 15, 18, 24.  Further, he was working 70 to 80 hours
a week.  Tr. at 31.  All these factors contributed to his making a poor decision in falsifying
the shipping records.  Tr. at 51-52.

As just indicated, this incident occurred prior to the Individual’s employment with the
DOE contractor, and he disclosed the matter to DOE in the Part 710 process.  He admitted
on his QNSP that he was terminated from his previous position and the reason for the
termination.  DOE Ex. 6 at 23.  During the PSI, the Individual stated that he went to his
supervisor in March 2009 and told him that he needed to resign because he had falsified
the shipping validation information.  DOE Ex. 6 at 8.  The Individual came forward on his
own to his previous employer, and responded honestly to the DOE regarding his
misconduct.  There was a lapse of approximately three months in time between the first
falsification, December 2008, and the time he informed his employer of the falsification,
March 2009.  Since the second and third falsifications also occurred March 2009, there was
little lapse in time between those falsifications and when he reported them to his employer.

The Individual testified that he has resolved the concerns that led up to his misconduct.
He presently works no more than 40 hours per week.  Tr. at 38.  He is on a C-PAP machine
to correct his sleep apnea.  Tr. at 24.  In addition, he has resolved his other health issues,
one of which required surgery.  Tr. at 24, 37.  Further, his mother’s and mother’s-in-law
health issues have been resolved.  Tr. at 15.  Finally, he has restarted hobbies such as
woodworking and ice hockey that keep him fulfilled.  Accordingly, the Individual is no
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2/  The Notification Letter states that the Individual told the Office of Personnel Management
(OPM) investigator that he resigned from his previous employment on March 31, 2009.  DOE Ex.
3 at 4.  A clear reading of the OPM Report indicates that the Individual’s last day of work was
March 31, 2009, but he was unclear what day would show as his termination date.  OPM Report
at 64.  

longer suffering from the medical, emotional, and family medical issued that contributed
to his misconduct two years ago.  Tr. at 37-38.  

His counselor opined that he will not make the same mistake again.  Tr. at 52.  She testified
that “fear is a great motivator.”  Tr. at 52.  Further, she testified that she believes he was
attempting to “do the best job that he could possibly do and help as many people as he
could possibly help.”  Tr at 51.  She continued that the Individual is a perfectionist, which
will mitigate against any mistakes in paperwork or further conduct of the type at issue
here.  Tr. at 52.  

In considering whether an individual has resolved a security concern, I must consider
various factors, including the nature of the conduct at issue, how frequently it occurred,
and how recently it occurred; circumstances surrounding the conduct, to include
knowledgeable participation; the age and maturity of the individual at the time of the
conduct; the voluntariness of participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation
or recurrence.  10 C.F.R. § 710.7(c).  I find that the Individual in this case has resolved the
security concern surrounding his involvement in falsification of shipping records at his
previous employment.  

The Individual testified openly and candidly, and his testimony was convincing.  The
Individual has not sought to minimize his poor judgment.  Furthermore, his recitation of
the facts surrounding his conduct and its causes has remained consistent through the entire
proceeding.2/  He recognizes that he knowingly and voluntarily engaged in the misconduct
at an age and maturity level where he should have known better.  Nonetheless, compelling
mitigating factors exist.  His motivation for the conduct was to facilitate shipments for his
employer, for which he had oral approval from the person responsible for generating the
shipping validation records.  Although serious in nature, the conduct occurred almost two
years prior to the hearing.  The record indicates that similar conduct is unlikely to recur.
As stated above, the Individual has expressed remorse over the incidents and has not tried
to minimize their significance or rationalize his behavior.  Moreover, he has eliminated
contributing conditions in that he has restricted his work hours to no more than 40 hours
a week and he has resolved his health issues.  Especially important is his treatment for
sleep apnea, as lack of sleep can lead to poor decision making.  He is seeing a counselor,
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who has been helping him to understand his previous behavior and ensure it does not
recur.  Further, there is no potential for coercion, pressure, or duress as a result of his
previous conduct.  His supervisor, current employer, and family are all aware of his
previous conduct.  The factors weighing in favor of finding the security concerns resolved
outweigh those weighing against.  

Accordingly, after taking all the record into consideration, I find that the Individual has
resolved the Criterion L concern raised by his falsification of shipping records.

IV.  Conclusion

As the foregoing indicates, the Individual has resolved the security concerns cited in the
Notification Letter under Criterion L.  Therefore, I conclude that the Individual has shown
that granting his access authorization would not endanger the common defense and
security and would be clearly inconsistent with the national interest.  10 C.F.R. § 710.27(a).
Consequently, it is my decision that the Individual’s access authorization should be
granted at this time.  The parties may seek review of this decision by an Appeal Panel.
10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: March 6, 2011



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
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 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   December 2, 2010  
 
Case Number:   TSO-0979 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should be granted.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual is an applicant for a DOE security clearance.  In the course of a routine investigation 
regarding his access authorization, the individual revealed on his Questionnaire for National 
Security Positions that he had been receiving treatment for a mental health condition since 2005.  
Exhibit 8, Section 21.  He also revealed that he had been hospitalized in August 2008 as the result of 
alcohol consumption.  Id., Section 24.  The local security office (LSO) summoned the individual for 
an interview with a personnel security specialist.   Exhibit 4 (Transcript of Personnel Security 
Interview).  During that interview, the individual identified another episode of drinking to excess, 
which had occurred after he had completed his QNSP.  Id. at 46-47.   After the Personnel Security 
Interview (PSI), the LSO referred the individual to a local psychiatrist (“the DOE psychiatrist”) for 
an agency-sponsored evaluation. The DOE psychiatrist prepared a written report, setting forth the 
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results of that evaluation, and sent it to the LSO.  Exhibit 3.  Based on this report and the rest of the 
individual’s personnel security file, the LSO determined that derogatory information existed that 
cast into doubt the individual’s eligibility for access authorization. The LSO informed the individual 
of this determination in a Notification Letter that set forth the DOE’s security concerns and the 
reasons for those concerns. Exhibit 1. The Notification Letter also informed the individual that he 
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt 
concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 12 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist at the hearing. The individual 
introduced two exhibits and presented the testimony of one witness, in addition to his own 
testimony.   
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
The following information was obtained from the individual’s PSI and the DOE psychiatrist’s 
report.  
 
A.  The Individual’s Mental Health Problems 
 
At age 18, the individual began to suffer from panic attacks and received treatment, including 
medications, to address his symptoms.  In his five years of treatment, he has been diagnosed at 
different times with panic disorder, obsessive compulsive disorder, bipolar disorder, and attention 
deficit disorder, and has taken drugs appropriate to each of these conditions, in compliance with the 
prescribers.  Exhibit 4 at 9.  He has suffered side effects from many of the drugs prescribed to 
alleviate his symptoms.  Exhibit 3 at 2.   
 
On July 20, 2010, the DOE psychiatrist evaluated the individual.  He stated in his evaluative report 
that he found no evidence of attention deficit disorder or bipolar disorder.  He did, however, 
conclude that the individual suffers from anxiety disorder.  Id. at 3.  He expressed his opinion that 
the anxiety disorder was being treated with “highly addictive medications at large doses” that impair 
the individual’s judgment and reliability.  Id. at 3-4.  His concern was that the medications, 
benzodiazepines, increase the risk of relapse to future unintended alcohol intoxications.  Id. at 4.   
 
B.  The Individual’s Alcohol Problems 
 
In August 2008, at age 21, the individual drank significant quantities of alcohol over a two-day 
period with his fiancée’s father, who drinks on a regular basis.  He consumed more than he had ever 
before, and consumed hard liquor for the first time, which led to blackouts, behavioral difficulties, 
and ultimately a hospitalization.  Id. at 2; Exhibit 4 at 32-36.  He was aware that drinking alcohol 
when taking benzodiazepines could cause a strong reaction, but he felt no ill effects at first, so he 
continued to drink.  Exhibit 4 at 37.  At discharge, it was recommended that he stop drinking 
alcohol, which he did, and attend Alcoholics Anonymous (AA) meetings, which he also did, but 
stopped attending after about one month on philosophical grounds.  Id. at 39.  The individual took 
Antabuse from February to April 2009, at his own request, because he was under stress at the time 
and terrified that he might drink again.  Id. at 37-38. He has consumed alcohol one time since 
August 2008.  In November 2009, while still taking benzodiazepines, he drank three or four beers 
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with co-workers, had a significant hangover the next morning, and resolved again not to drink.  Id. at 
47; Exhibit 3 at 2.   
 
In his July 2010 evaluative report, the DOE psychiatrist reported that the individual accepts that he 
may have an alcohol problem, as two family members may be or have been alcoholic.  He also 
reported that the individual rejected AA’s approach, because he feels that he has control over his 
alcohol use.  Exhibit 3 at 2.  Finally, the DOE psychiatrist diagnosed the individual as suffering from 
alcohol abuse in remission for nine months, with no specific recovery program.  Id.  at 3.  As stated 
above, the DOE psychiatrist expressed concern about the interaction between alcohol and the 
benzodiazepines that the individual was taking to treat his panic disorders.  Id. at 4.   
 
C. The Notification Letter 
 
Much of the information set forth in the preceding section is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. This information 
pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.  Under Criterion H, derogatory information 
that may raise a security concern is defined as “[a]n illness or mental condition which, in the opinion 
of a psychiatrist . . . causes or may cause a significant defect in judgment or reliability.”  10 C.F.R. 
§ 710.8(h).  Criterion J concerns derogatory information that indicates that an individual “. . . has 
been diagnosed by a psychiatrist . . . as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j). 
 
As support for the Criterion H concerns, the letter cites the diagnosis of anxiety disorder that is being 
treated by large doses of highly addictive medications that can impair the individual’s judgment, 
particularly regarding his consumption of alcohol.  Exhibit 1.  The factual bases for the Criterion J 
concerns, on the other hand, are the diagnosis of alcohol abuse and the August 2008 and 
November 2009 incidents of excessive alcohol consumption.  Id.  
 
D. The DOE’s Security Concerns 
 
The derogatory information set forth above adequately justifies the DOE’s invocation of Criteria H 
and J, and raises significant security concerns.  Mental conditions that impair an individual’s 
judgment, reliability or trustworthiness can raise questions about an individual’s eligibility to hold 
access authorization.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), at 
Guideline I.3  Excessive alcohol consumption such as that exhibited by the individual often leads to 
the exercise of questionable judgment or the failure to control impulses, and can therefore raise 
questions about an individual’s reliability and trustworthiness.   Id. at Guideline G. 
 
III. REGULATORY STANDARDS  
 

                                                 
3   I note that the DOE psychiatrist’s concern in this case is not the individual’s diagnosed disorder per se, but rather a 
mental condition caused by the medications he was taking to treat that disorder.  While this is a novel application of 
Criterion H, for the purposes of this Decision, I will assume it is appropriate to apply the criterion to the individual’s 
mental state under the influence of those medications. 
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The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
I find that the derogatory information set forth by the LSO in its Notification Letter constitutes 
factually accurate information about the events that support its national security concerns under 
Criteria H and J.  At the hearing, however, the record was more fully developed regarding these 
events, as I discuss below. 
 
After the individual’s one-day hospitalization in August 2008, the doctors recommended that he 
participate in AA meetings, to prevent a relapse of alcohol intoxication.  Exhibit 4 at 39-40.  At the 
hearing, the individual explained why he stopped attending AA meetings after about one month.  
While he acknowledged that the sense of inclusion was helpful, he rejected the program’s position 
that alcoholics are powerless to control their drinking.  He felt that such a position absolved a person 
from responsibility for his behavior toward alcohol.  Instead, he felt that he, personally, was 
responsible for his behavior during the August 2008 incident, and must employ his own willpower 
and resources to control his future behavior.   Transcript of Hearing (Tr.) at 36-37, 39.   
 
The individual provided additional detail regarding his use of Antabuse from February to 
April 2009. In his last semester of college, he was living with his father, who consumes alcohol, and 
was feeling the pressure of deadlines.  He was fearful about drinking alcohol, being around alcohol 
at home and with relatively few months of sobriety at that point.  Id. at 42-43.  He asked his doctor 
for Antabuse to assure that he would not drink alcohol, particularly in light of the fact that he was 
not attending AA or any other form of alcohol counseling or treatment.  Id. at 36-37.  By April, the 
individual felt capable of maintaining his sobriety without Antabuse, because he was still quite 
fearful of drinking again, he felt his willpower was sufficient to keep him sober, and he felt more 
confident in his abilities because roughly nine months had passed since the August 2008 incident.  
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Id. at 75. 
 
The individual also addressed the reasons he drank alcohol in August 2008 and November 2009.  At 
the time of the first incident, the individual had recently turned 21.  He was 23 in November 2009.  
When questioned about any commonality he could ascribe to the incidents, he stated that in both 
instances, he felt pressure from older males to join them.  The pressure was not intentional, but he 
felt it subtly, and it was sufficient, in conjunction with his benzodiazepine use, to cause a lack of 
foresight regarding the consequences of consuming alcohol.  In August 2008, the older male was his 
future father-in-law; in November 2009, the perceived pressure was from co-workers.  Id. at 73-77, 
88-89.  An additional factor in November was that the individual had not taken his benzodiazepines 
that evening.  Id. at 76.  Finally, the individual testified that he will not succumb to pressure to drink 
in the future.  Since those incidents, he has explained to others, including his father and father-in-
law, that he does not consume alcohol.  Id. at 78.  Aside from his fear of suffering the ill effects of 
intoxication, such as he felt during after these two drinking episodes, he stated further that this 
proceeding has provided him “a huge cue to memory” that he should not drink alcohol in the future. 
 Id. at 44-45. 
 
As of the date of the hearing, the individual had not taken any benzodiazepines in four months.  
While he was in college, he attempted to eliminate his use of the medications, because he noticed he 
was having difficulty studying, memorizing, and driving; he stated he felt overmedicated.  He 
managed to reduce his dosage with the assistance of his doctor, but was unable to eliminate them 
entirely; the stresses of college caused anxiety and his doctor recommended he resume use of the 
benzodiazepines.  Id. at 52-54.  After the DOE psychiatrist recommended stopping use of 
benzodiazepines in his July 2010 report, the individual attempted a second time, again with the aid 
of the nurse practitioner who had prescribed the medication.  Id. at 54.  This time he succeeded, by 
gradually reducing the dosage to zero over the course of three months.  Id. at 56; Exhibit B (report of 
negative results of laboratory test for benzodiazepines (January 11, 2011).  In the four months 
between stopping his use of the benzodiazepines and the hearing, he has experienced no panic 
attacks and has suffered no symptoms of anxiety.  Tr. at 80, 86.  He has continued to see a nurse 
practitioner and a counselor, who have taught him non-medical mechanisms, such as deep breathing, 
for coping with any incipient signs of distress.  Id. at 27, 83, 86-87.  Were he to experience anxiety, 
he testified that he would seek help from the nurse practitioner or counselor he currently sees, or 
from an on-site psychologist he has also seen.  Id. at 87. 
 
After hearing the testimony of all the witnesses, the DOE psychiatrist provided a revised evaluation 
of the individual.  In his July 2010 evaluative report, the DOE psychiatrist focused his concern on 
the individual’s use of benzodiazepines.  After providing his diagnosis, he stated his belief that the 
individual’s use of benzodiazepines not only caused a defect in judgment and reliability, but also 
increased the individual’s risk of relapsing to unintended alcohol intoxication.  Exhibit 3 at 4.  He 
further stated that the individual could mitigate his concern by developing a specific recovery 
program and eliminating his use of benzodiazepines, with the assistance of the on-site medical 
program.  Id.   
 
With regard to the individual suffering from a mental condition that could cause a defect in judgment 
or reliability, the DOE psychiatrist testified that the individual’s history of panic disorders do not 
impair his ability to safeguard classified information, and earlier diagnoses of bipolar disorder and 
attention deficit disorder are not valid.  Tr. at 108, 121.  The sole mental health concern arose from 
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the individual’s use of benzodiazepines, which caused, in his opinion, episodes of unintended 
intoxication.  Id. at 102.   Now that he had eliminated their use, the individual no longer suffers from 
any mental condition that could cause a defect in judgment or reliability.  Id. at 111.   
 
The DOE psychiatrist also testified about the individual’s current treatment.  He recognized that the 
treatment program he recommended, monitoring of his abstinence from alcohol and benzodiazepines 
through the on-site medical program, was no longer available to the individual.  Id. at 23-24, 130-31. 
He acknowledged that the individual received treatment through his nurse practitioner and 
counselor, but feels that an appropriate treatment program should focus primarily on alcohol use and 
only secondarily on benzodiazepine use.  Id. at 111.  Because the individual consumed alcohol in 
November 2009, after he had discontinued use of Antabuse, the DOE psychiatrist feels that he still 
has a problem with alcohol, should remain abstinent, and should participate in a support program for 
two years.  Id. at 105-06.  While acknowledging the individual’s fear of relapse, he stated that fear 
alone was not an adequate recovery plan.  Id. at 113.   
 
Because the individual had not completed the course of treatment that the DOE psychiatrist had 
suggested, the DOE psychiatrist was carefully questioned regarding his opinion of the individual’s 
status regarding his alcohol problem as of the date of the hearing.  When asked whether, in his 
medical opinion, the individual “had conquered” his alcohol problem “as we sit here today,” the 
DOE psychiatrist responded, “Yes.”  Id. at 119-20.  He further testified that the individual had 
mitigated his medical concerns about relapse in the future, despite the absence of a treatment plan in 
effect.  Id. at 122.  The following exchange then took place: 
 

Q:  So if [the individual] were not to engage in the plan beyond the steps that he’s 
taken already, would you feel that he is at low risk for relapse to alcohol? 
 
A:  Yes.  The plan, though, would eliminate that risk. 
 

Id.  The DOE psychiatrist then defined “low risk” in this instance, given his knowledge of the 
individual, as “probably in the 10 to 15 percent category of failure, with a 90 percent chance of 
success.”  Id. at 123.   
 
A.  Criterion H:  Mental Condition 

 
I accept the DOE psychiatrist’s opinion that the medications the individual was taking to control his 
anxiety disorder caused a significant defect in his judgment or reliability.  The hearing testimony, 
however, convinced the DOE psychiatrist, and convinces me, that the individual has eliminated his 
use of, and need for, those medications.  He has not used any medications to treat his anxiety 
disorder in four months, as of the hearing, and continues to receive counseling to address any 
symptoms that might arise through non-medical solutions.   I have considered the bases for the DOE 
psychiatrist’s revised opinion that the individual no longer has a mental condition that causes or may 
cause a significant defect in his judgment or reliability, and find it supported by the record.  Based 
on the evidence before me, I have determined that the individual has mitigated the concerns raised 
under Criterion H. 
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B.  Criterion J:  Alcohol Abuse 
 
The DOE psychiatrist testified that the individual’s two episodes of unintended intoxication were 
attributable to his use of benzodiazepines, which affected his judgment.  Tr. at 120-21.  The 
individual is young and impressionable, and while under the influence of the benzodiazepines 
responded to subtle pressure to conform by drinking alcohol.  He has learned from these experiences 
that he should not drink alcohol and, now free of the medications, has the clarity of mind to resist 
pressure and the willpower to maintain his sobriety.  Disincentives to resuming alcohol consumption 
include the ill effects of intoxication he suffered and the consequences related to this proceeding.   
He has been compliant with his medical providers and counselors at all times.  He has maintained 
his abstinence from alcohol for 14 months.  In addition, he has a support system in place should he 
need assistance in maintaining his abstinence from both alcohol and benzodiazepines, through his 
nurse practitioner, his counselor, and his on-site psychologist.   
 
As noted above, the DOE psychiatrist testified that the individual “should” participate in a support 
program and remain abstinent for two years, as this would “eliminate” the individual’s risk of 
relapse.  While I do not disagree that the individual would be wise to follow the doctor’s advice, the 
issue before me is not what the individual must do in order to reduce his risk of relapse to zero, 
assuming that is possible.  The issue is rather whether his risk of relapse is sufficiently low that it 
does not pose a national security concern.  In reaching that decision, I have considered the above 
information in light of the mitigating factors regarding national security concerns arising from 
alcohol consumption, as set forth in the Adjudicative Guidelines.  The individual experienced a total 
of two episodes of unintended intoxication.  Their occurrence has been attributed to his use, under 
medical supervision, of high doses of medications.  He has now, again under medical supervision, 
eliminated his use of those medications, and has no intentions of using them in the future.  The 
individual has also demonstrated that he has not consumed alcohol in 14 months and that he will not 
succumb to social pressure to drink in the future.  Finally, the DOE psychiatrist’s opinion at the 
hearing was that the individual’s current risk of relapse to alcohol abuse, while not zero, is low, even 
without the completion of two years of abstinence and a treatment plan. Because his alcohol abuse 
was infrequent and occurred under unusual circumstances, I find that his behavior is unlikely to 
recur and does not cast doubt on his current reliability, trustworthiness or good judgment. See 
Adjudicative Guidelines at G, ¶ 23(a).   
 
The individual furthermore satisfies the criteria for mitigation of security concerns relating to 
alcohol consumption under Guideline G, ¶ 23(b).  Pursuant to that paragraph, an alcohol abuser can 
mitigate such security concerns by “acknowledg[ing] his . . . issues with alcohol abuse, provid[ing] 
evidence of actions taken to overcome this problem, and . . . establish[ing] a pattern of . . . 
responsible use.”  According to the DOE psychiatrist, the individual acknowledged his alcohol 
problem after his July 2008 incident.  Exhibit 3 at 2.  He has clearly taken actions to overcome this 
problem, primarily by abstaining from alcohol, thus going beyond merely the pattern of responsible 
use required of alcohol abusers under the Adjudicative Guidelines.  I therefore conclude that the 
individual has mitigated the LSO’s security concern under Criterion J.   
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has sufficiently mitigated the DOE’s 
security concerns under Criteria H and J.  I therefore find that granting an access authorization to the 
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individual would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the individual’s application for access authorization should 
be granted.  
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 29, 2011  
 



*  The original of this document contains information which is subject to withholding from 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  December 6, 2010 
 
Case Number:  TSO-0980 
 
This Decision concerns the eligibility of XXXXXXXX (“the Individual”) to hold a Department 
of Energy (DOE) access authorization.1 This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the Individual’s suspended DOE 
access authorization should be restored.  For the reasons detailed below, I find that the DOE 
should not restore the Individual’s access authorization at this time.   
 
I. PROCEDURAL BACKGROUND 
 
The Individual is employed by a DOE contractor, and has held a DOE access authorization in 
connection with her employment.  In July 2008, the Individual was arrested for Driving Under 
the Influence (DUI) of alcohol.  DOE Ex. 12.  In a January 2009 incident, the Individual reported 
to work smelling of alcohol, and subsequently registered a breath alcohol content (BAC) that 
was higher than the acceptable level for the workplace (hereinafter “the January 2009 work 
incident”).  DOE Ex. 11.  The Individual’s two alcohol-related incidents prompted a May 2009 
Personnel Security Interview (PSI).  DOE Ex. 7.  After the PSI, the LSO referred the Individual 
to a DOE consultant-psychologist (“the DOE psychologist”) for an evaluation.  The DOE 
psychologist evaluated the Individual in April 2010 and issued a report.  DOE Ex. 9.  After 
reviewing the Individual’s personnel security file, the LSO informed the Individual in an October 
2010 Notification Letter that there existed derogatory information that raised security concerns 
under 10 C.F.R. § 710.8 (j) and (l) (Criteria J and L, respectively).  See Notification Letter, 
October 28, 2010.  The Notification Letter also informed the Individual that she was entitled to a 
hearing before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 4.  The LSO forwarded her request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced 13 exhibits into the record and presented the testimony of one 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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witness, the DOE psychologist.  The Individual, represented by counsel, presented her own 
testimony, as well as the testimony of her supervisor, her former supervisor, two 
friends/coworkers, and a clinical psychologist who evaluated the Individual for the purposes of 
this proceeding (“the Individual’s psychologist”).  The Individual also tendered six exhibits.  
Indiv. Exs. A – F.   See Transcript of Hearing, Case No. TSO-0980 (cited herein as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III.  FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria J and L 
 

1. The Individual’s Alcohol Use and Related Facts  
 
The Individual began drinking alcohol at age 19, when she got married.  DOE Ex. 7 at 8.  Her 
alcohol use increased substantially throughout her marriage, with her heaviest periods of alcohol 
consumption coinciding with problems in the marriage and, ultimately, her divorce and its 
aftermath in late 2007 and early 2008.  Id. at 9.  Following her divorce, in which she and her ex-
husband agreed to share custody of their children, the Individual consumed alcohol during the 
times her children were staying with her ex-husband, up to eight or nine beers in an evening.  Id.    
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In July 2008, the Individual attended a party with a friend.  DOE Ex. 10; see also DOE Ex. 7 at 
4.  Because they planned to spend the night where the party was held, both the Individual and her 
companion consumed alcohol throughout the day.  DOE Ex. 7 at 4.  The Individual estimated 
that she consumed ten beers over a six-hour period.  DOE Ex. 10.  The Individual and her friend 
had to leave the party unexpectedly and the Individual drove.  Id.; see also Tr. at 21-23.  At some 
point during the drive, the Individual recognized a friend’s car stopped on the side of the road 
and pulled over to see if the friend needed assistance.  A passing police officer approached the 
two cars and, after smelling alcohol on the Individual’s breath, administered field sobriety tests.  
DOE Ex. 10.  The Individual failed the field sobriety tests and was arrested for DUI.  Id.   
 
In January 2009, after consuming several drinks the previous evening, the Individual reported to 
work smelling of alcohol.  DOE Ex. 7 at 11.  Her supervisor accompanied her to the site’s 
occupational medicine facility, where she was required to submit to a breathalyzer test.  Id. at 12.  
The Individual registered a 0.07 breath-alcohol content (BAC), less than the legal limit for 
intoxication while driving, but over the allowable workplace limit.  DOE Ex. 11.  As a result of 
the January 2009 work incident, the Individual was suspended for three days and required to 
attend sessions with a substance abuse counselor.  DOE Ex. 7 at 12-13; see also DOE Ex. 11.      
 
As noted above, due to concerns raised by the Individual’s July 2008 DUI arrest and January 
2009 work incident, the LSO referred her to the DOE psychologist for an evaluation.  During the 
April 2010 evaluation, the DOE psychologist diagnosed the Individual with “Alcohol Abuse in 
early partial remission.”2 DOE Ex. 9 at 5.  The DOE psychologist determined that in order to 
“achieve the necessary goal of sustained full remission,” the Individual should be abstinent from 
alcohol and become active in Alcoholics Anonymous (AA).  Id.  He further opined that “without 
demonstrated abstinence combined with a credible structure of accountability and engagement in 
AA, [the Individual] will remain highly vulnerable to a return of her active alcohol abuse.”  Id.  
 

2. The Associated Security Concerns  
 

                                                 
2 The American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, 
Text Revision (2000) (DSM-IV-TR) lists the criteria for Substance Abuse as follows:  
 
A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as 

manifested by one (or more) of the following, occurring within a 12-month period:  
 

(1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, or home;  
(2) recurrent substance use in situations in which it is physically hazardous; 
(3) recurrent substance-related legal problems;  
(4) continued use despite having persistent or recurrent social or interpersonal problems caused or 

exacerbated by the effects of the substance; and 
 

B. The symptoms have never met the criteria for Substance Dependence for this class of substance. 
 
DSM-IV-TR at 199.  
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Criterion J relates to conduct indicating that an individual has “been, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  It is well-
established that excessive use of alcohol raises security concerns because it “often leads to the 
exercise of questionable judgment or the failure to control impulses, and can raise questions 
about an individual’s reliability and trustworthiness.”  Adjudicative Guidelines, Guideline G, 
¶ 21.  See also Personnel Security Hearing, Case No. TSO-0678 (2008).3  In light of the DOE 
psychologist’s determination that the Individual met the criteria for Alcohol Abuse, a condition 
which causes or may cause a significant defect in her judgment and reliability, as well as the 
Individual’s July 2008 DUI arrest and January 2009 work incident, the LSO properly invoked 
Criterion J.4  
 
Criterion L concerns circumstances tending to show that the Individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).  It is well-established that criminal 
conduct, such as a DUI arrest, raises doubts as to an individual’s honesty, reliability and 
trustworthiness, and raises security concerns under Criterion L.  See Adjudicative Guidelines, 
Guideline J, ¶ 30 (“Criminal activity creates doubt about a person’s judgment, reliability, and 
trustworthiness.  By its very nature, it calls into question a person’s ability or willingness to 
comply with laws, rules and regulations.”); see also Personnel Security Hearing, Case No. TSO-
0507 (2007).  Similarly, other conduct casting doubt on an individual’s willingness to comply 
with rules or regulations – in this case, reporting to work with higher-than-allowed alcohol levels 
in one’s system – also calls into question an individual’s honesty, trustworthiness, and reliability.  
See Adjudicative Guidelines, Guideline E, ¶ 16(c).  Given the Individual’s two alcohol-related 
incidents, the LSO had sufficient grounds to invoke Criterion L. 
 
B. Whether the Individual Has Mitigated the Security Concerns  
 

1. Criterion J – The Individual’s Alcohol Use  
 
At the hearing, the Individual discussed her current alcohol consumption and the changes she has 
made to address her problematic drinking.  She now believes that the breakdown of her marriage 
and her subsequent divorce played a significant role in her problem with alcohol.  Tr. at 16.  
After the divorce, she found herself with much more free time than she was used to due to her 
child custody agreement with her ex-husband.  She stated, “I became more social and I did, I 
think, use [alcohol] as a crutch to deal with things that were falling apart.”  Tr. at 17.  With 
respect to the July 2008 DUI described above, the Individual realizes that she should not have 
driven home that day.  Tr. at 21-23.  As to the January 2009 work incident, the Individual stated 

                                                 
3 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
 
4 The Adjudicative Guidelines also specifically mention “alcohol-related incidents at work, such as reporting for 
work or duty in an intoxicated or impaired condition” as conduct that may raise a security concern.  See 
Adjudicative Guidelines, Guideline G, ¶ 22(b); see also Personnel Security Hearing, Case No. TSO-0491 (2007). 
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that the previous evening she consumed about six beers after a difficult discussion with her ex-
husband, but “felt fine” to report to work that morning.  Tr. at 25.   
 
The Individual testified that she has made a “drastic change” in her alcohol consumption and 
social habits since January 2009.  Tr. at 18.  She maintains that she currently drinks “very 
infrequent[ly],” during social occasions with friends, such as casual lunches or after-work 
gatherings.  Tr. at 38-39.  However, she and her friends often socialize without consuming 
alcohol.  Tr. at 48, 57-58.  She estimates that she has consumed alcohol approximately ten times 
since January 2009, and has been intoxicated one time since then.  Id., Tr. at 32-33.  She added 
that, on those outings where she does drink, she usually drinks one or two beers, and never has 
more than three.  Tr. at 39-40, 47.   The Individual also initially maintained that, since the 
January 2009 work incident, she no longer drinks on weekends.  Tr. at 41-42.  However, later in 
her testimony she stated that there are times when she may have friends stay at her home over a 
weekend, and she may drink up to nine beers over the course of the weekend.  Tr. at 53-55.   
 
In hindsight, the Individual believes that she did not realize at the time the role that her excessive 
use of alcohol was playing in her life.  Tr. at 31.  However, following the January 2009 work 
incident, the Individual attended counseling sessions weekly for four months, which she found 
helpful.  Tr. at 27-28, 32.  The counselor diagnosed the Individual with alcohol abuse.  Tr. at 35; 
see also DOE Ex. 11.  She attended “several” AA meetings at the direction of her counselor.  Id.  
She did not find the AA sessions helpful.  She stated that she paid attention as much as she 
could, but she unable to understand most of what was said due to a severe hearing impairment.  
Tr. at 35-36.   She indicated that she would be willing to attend further alcohol education or 
counseling sessions if she were asked to, particularly if they were more geared toward those with 
difficulty hearing.  Tr. at 37-38.    
 
In addition to decreasing her alcohol consumption and attending counseling sessions, the 
Individual has also changed her social habits.  She no longer socializes with the people with 
whom she used to go out drinking or fills up her free time with alcohol-related activities.  Id.  
She now has a “very, very good support system” made up of friends who “know [her] life” and 
“are there for [her].”  Tr. at 19-20, 45.   She described her friends as “very level-headed and 
smart people” who she can turn to in times of stress.  Tr. at 20, 44.   She has also learned how to 
deal with stress in her personal relationships without turning to alcohol.  Tr. at 44.  The 
Individual believes her life is currently very stable and that she has learned from her past.  Tr. at 
51-52.   
 
The Individual’s friends, who are also her coworkers, testified regarding the Individual’s alcohol 
use.  One friend, who has known the Individual for approximately one year, meets the Individual 
for lunch or dinner at least once per month, and the Individual sometimes has one or two beers 
on those occasions.  Tr. at 84.  Another friend, who has known the Individual for nearly ten 
years, testified that the period after the Individual’s divorce where she was often drinking was 
“abnormal” for the Individual.  Tr. at 91, 101.  The friend believed that during, and immediately 
after, her divorce the Individual did not choose a good set of people with whom to socialize.  Tr. 
at 94.  The friend believed that the Individual “had a really hard time” with the divorce and 
turned to alcohol to cope with it.  Tr. at 93-94.  According to the friend, the Individual does not 
drink much anymore.  Tr. at 98-99.  The friend stated, “[the Individual] is in good shape now.  
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She’s perfectly fine.  She’s a mom and [her life] revolves around her kids.  And she does her job 
and she does it well, and that’s about all there is to it.”  Tr. at 100.  Neither of the Individual’s 
friends believes she now uses alcohol to help cope with problems or stress in her life.  Tr. at 85, 
102.  The Individual’s supervisor, who is aware of the Individual’s increased alcohol use during 
and after her divorce, noted that the Individual’s behavior has changed “immensely” since the 
divorce.  Tr. at 61-62.  He stated that, although he never had concerns that she was using alcohol 
at work, he was “glad” the January 2009 work incident happened because the Individual “was 
probably heading down the wrong path, and … it was a wake-up call.”  Tr. at 64.   
 
Based on the foregoing, it is clear that the Individual has taken important steps in resolving the 
issues caused by her past alcohol abuse.  She has developed greater insight into the harmful role 
alcohol played in her life, has engaged in some substance-abuse related counseling sessions, and 
has made significant changes to her social life to minimize the dangers of her alcohol use.  While 
these steps mitigate to some degree the concerns raised by the Individual’s alcohol use, I am 
unable to conclude that, at this time, the risk of recurrence of the Individual’s excessive use of 
alcohol is low enough to warrant restoration of her security clearance.   
 
As an initial matter, after a careful reading of the record, the frequency and extent of the 
Individual’s alcohol consumption remain unclear to me.  In addition to the testimony of the 
Individual and her friends regarding her alcohol use described above, there are a number of 
instances in the record in which the Individual attempted to quantify her alcohol consumption.  
During the May 2009 PSI, the Individual stated that she drank socially, on occasions when she 
was able “to go out and be with a group of people,” but that “[did not] happen very often 
anymore.”  DOE Ex. 7 at 8.  She estimated later in the PSI that she consumed alcohol once per 
month.  DOE Ex. 7 at 17.  Apparently consistent with her statements in the PSI, the Individual 
reported to the DOE psychologist nearly one year later, in April 2010, that “she may have four 
beers in one sitting at most and this is only on special occasions when she goes out which she 
characterizes as happening only irregularly.”  DOE Ex. 9 at 4.  In contrast, the Individual appears 
to have more recently reported much higher alcohol consumption levels to the Individual’s 
psychologist, who evaluated her in February 2011, approximately one month prior to the hearing, 
in preparation for this proceeding.  See Indiv. Ex. B.  In her report, the Individual’s psychologist 
stated the following, “[the Individual] consumes alcohol at a frequency of every other weekend 
on average and sometimes less frequently.  She reported her average consumption being nine 
beers.  She identified her maximum consumption being twelve beers.”  Id. at 3.  At the hearing, 
the Individual’s psychologist attempted to reconcile her report with the Individual’s hearing 
testimony about her alcohol consumption (described above) by explaining that the statement in 
the report referred to the Individual’s “maximum consumption not presently but historically,” 
and that, with respect to the Individual’s current consumption, she was giving an average “over a 
drinking weekend” for the past two years and “decreasing with time.”   Tr. at 169-71.  Despite 
this explanation, questions remain regarding the Individual’s current consumption, particularly in 
light of the Individual’s seemingly inconsistent testimony regarding her drinking noted above.  
Taking all of these statements together, it appears that the Individual herself does not have a 
clear picture of how much, and how often, she is drinking alcohol.  This is supported by the DOE 
psychiatrist’s opinion at the hearing that the Individual may be minimizing the extent of her 
alcohol consumption.  Tr. at 259-60.  Given these facts, I have concerns that the Individual may 
be drinking alcohol more frequently, and in greater amounts, than was reported at the hearing.   
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There is also a significant disagreement among the mental health experts in this case as to the 
Individual’s current diagnosis and prognosis.  The Individual’s psychologist testified that she did 
not believe the Individual had an active diagnosis, but had a “historical diagnosis of alcohol 
abuse, as well as adjustment disorder/depression surrounding the divorce.”  Tr. at 142.  She 
determined that the Individual did not currently meet the criteria for alcohol abuse because the 
DSM-IV-TR, the diagnostic manual used by mental health providers in making diagnoses, looks 
to whether there is a pattern of incidents occurring within 12 months of the evaluation.  Tr. at 
147-48.  She added, “time is one of the most important variables when you’re looking at 
substance abuse, because the longer the time that passes that someone is not abusing alcohol or 
having any kind of alcohol-related instances, then that increases your confidence that it was a 
discrete episode versus a pattern.”  Tr. at 150-51.  The Individual’s psychologist also added that, 
while abstinence is one popular method for treating alcohol abuse, it does not work for everyone.  
Tr. at 162.  She added that the harm reduction model adopted by the Individual, which is a 
method that requires “moderation and control [in drinking alcohol] to minimize the risks” instead 
of abstinence, is an equally viable and well-respected alternative.  Tr. at 162.  The Individual’s 
psychologist described the Individual’s risk of relapse into alcohol abuse as “low.”  Tr. at 192.  
She based her opinion on a number of factors including the passage of time – over two years 
since the Individual’s last alcohol-related incident, the “natural consequence of having had a 
negative alcohol experience with regard to work,” the change in the Individual’s social network 
and the fact that she no longer socializes with heavy drinkers, and the absence of any 
psychological conditions that may predispose her to substance abuse.  Tr. at 192.        
 
Having heard the testimony at the hearing, the DOE psychologist did not change his alcohol 
abuse diagnosis.  However, regardless of the diagnosis, he stated that “there is no question that 
[the Individual] is continuing to drink” and that “when she drinks, she’s drinking to excess.”  Tr. 
at 208.  He noted several positive factors, such as the fact that the Individual is more 
independent, is more focused on being a role model for her children, and now has more stable 
and mature friends.  Tr. at 270.  However, the DOE psychologist believed that the Individual 
may return to problem drinking because of a lack of insight and identification with the problem 
caused by her alcohol use.  Tr. at 215.  He agreed with the Individual’s psychologist that the 
harm reduction model is effective in some cases.  However, given the Individual’s history, he 
continued to believe that an extended period of abstinence from alcohol is the “safest” course for 
the Individual.  Tr. at 212, 253.  He also believes the Individual needs more adequate education 
regarding alcohol abuse and a better structure of accountability to reduce her vulnerability to 
relapse.  Tr. at 267-68.  The DOE psychologist described the Individual’s current risk of relapse 
as “moderate” and noted that he did not believe the passage of time since her last alcohol-related 
incident “creates any barrier to recidivism” in light of her history.  Tr. at 269-70.               
 
Based on the foregoing, although the Individual has made progress in addressing her alcohol 
abuse, I find that she has not adequately mitigated the Criterion J concerns in this case.  My 
conclusion is based on the Individual’s history of alcohol use, the seriousness of the two alcohol-
related incidents described above, the various mental health professionals’ diagnoses of alcohol 
abuse, the relatively short period of subsequent treatment, and the ambiguity regarding the 
Individual’s current alcohol consumption.  In light of these factors, I agree with the DOE 
psychologist that the Individual’s current risk of relapse remains elevated.  Consistent with OHA 
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precedent in alcohol-related cases, I find that risk is unacceptably high.  See Personnel Security 
Hearing, Case No. TSO-0888 (2010); Personnel Security Hearing, Case No. TSO-876 (2010); 
Personnel Security Hearing, Case No. TSO-768 (2009). 
 
 

2. Criterion L – The Individual’s Alcohol-Related Incidents  
 
The two incidents listed in the Notification Letter under Criterion L – the July 2008 DUI arrest 
and the January 2009 work incident – are alcohol-related and, therefore, tied to the concerns 
regarding the Individual’s alcohol use listed above under Criterion J.  Because I have found that 
the Individual has not yet mitigated the Criterion J concerns pertaining to her alcohol abuse, I 
cannot conclude that she has mitigated the Criterion L concerns.  Once the Individual resolves 
the security concerns raised by her use of alcohol, the Criterion L concerns will also be 
mitigated.      
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria J and L of the 
Part 710 regulations.  I also find that the Individual has not presented sufficient information to 
fully resolve those concerns.  Therefore, I cannot conclude that restoring the Individual’s 
suspended access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find 
that the DOE should not restore the Individual’s suspended access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: May 25, 2011 
 
 
 
 



 
  
 
*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   December 9, 2010 
 
Case Number:   TSO-0981 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should not grant the individual 
a security clearance.2   

 
I.  BACKGROUND 

 
The individual is an applicant for access authorization.  He completed a Questionnaire for National 
Security Positions (QNSP) dated January 4, 2010, in which he answered “no” to a question asking 
whether he had used illegal drugs in the last seven years.  Exhibit 9 at 45.  When later interviewed 
by an Office of Personnel Management (OPM) investigator, the individual stated that he smoked 
marijuana once, in August 2004.  Exhibit 11 at 72. A Local Security Office (LSO) summoned the 
individual for an interview (PSI) with a personnel security specialist on May 5, 2010, in which the 
individual informed the interviewer that he shared an apartment with two individuals who smoked 
marijuana.  Exhibit 10 at 111.   
 
In an October 29, 2010, letter, the LSO informed the individual that derogatory information existed 
that cast into doubt his eligibility for access authorization.  The letter set forth the DOE’s security 
concerns and the reasons for those concerns.  Exhibit 1.  I will hereinafter refer to this letter as the 
Notification Letter. The Notification Letter also informed the individual that he was entitled to a 
hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility 
for access authorization.  

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  
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The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 11 exhibits into the record of this 
proceeding. The individual introduced 36 exhibits and presented the testimony of six witnesses, in 
addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraphs (f) and (l) of the criteria for 
eligibility for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8. 
Exhibit 1.3  Of concern under criterion (f), the individual has admitted that, in his QNSP dated 
January 4, 2010, he provided a false answer regarding whether he had used illegal drugs in the 
preceding seven years.  Exhibit 2 at 2.  In his response to the Notification Letter, the individual 
stated that he used marijuana one time, in 2004 at the age of 19, as part of a “deal” to get his friend 
to quit using the drug.  Exhibit 2 at 2.  Under criterion (l), the LSO notes that the individual falsified 
his QNSP despite having signed a Security Acknowledgement certifying that he understood that 
such falsification could raise a doubt as to his eligibility for access authorization.4   
 
Also under paragraph (l), the LSO cites the undisputed fact that, as of the date of his PSI, May 15, 
2010, the individual lived in an apartment with two roommates who regularly used marijuana.  Id. 
at 3.  The Notification Letter characterized this as association with users of illegal drugs and, more 
specifically, noted that he continued to live with these individuals after signing the Security 
Acknowledgement, by which he certified his understanding that involvement with any illegal drug 
could result in the loss of his access authorization.  
 
This derogatory information adequately justifies the DOE’s invocation of criteria (f) and (l), and 
raises significant security concerns.  An individual’s failure to provide truthful and candid answers 
during the security clearance process raises serious questions about his reliability and 
trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), 
Guideline E.  As for the individual sharing an apartment with users of marijuana, any association 
with persons involved in criminal activity can create a vulnerability to exploitation, manipulation, or 

                                                 
3 Under criterion (f), information is derogatory if it indicates that the individual has “[d]eliberately 

misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for 
Sensitive (or National Security) Positions, a personnel qualifications statement, a personnel security interview, written or 
oral statements made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization, or proceedings conducted pursuant to §710.20 through §710.31.” 10 C.F.R. § 710.8(f).  
Criterion (l) defines as derogatory information that an individual has “[e]ngaged in any unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.”  10 C.F.R. § 708.8(l).   

 
4 The Security Acknowledgement was dated January 5, 2008, though the individual did not begin his job or the 

process of applying for his clearance until January 2010.  The individual testified at the hearing that he must have 
misdated the Security Acknowledgement, which he would have completed on January 5, 2010, and the DOE Counsel 
took no issue with this account.  Hearing Transcript (Tr.) at 10.  I therefore find that the correct date of the Security 
Acknowledgement should be January 5, 2010, and that it was completed after he submitted his QNSP, on January 4, 
2010.  As such, I need not address the allegation of the LSO, under criterion (l), that the individual falsified the QNSP 
after having signed a Security Acknowledgement, and will only consider the falsification issue below under criterion (f). 
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duress, such that it also raises questions about an individual’s reliability, trustworthiness and ability 
to protect classified information.  Id. 
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
As discussed below, the individual, by testimony and other evidence presented at the hearing, was 
able to explain why he continued to live with users of illegal drugs until he received the Notification 
Letter, and prove that he has since removed himself from this situation, such that I find the concern 
raised by his prior living situation to now be resolved.  In contrast, why the individual provided a 
false answer on his QNSP remains unclear and, as a result, the serious security concern raised by this 
action has not been resolved.   
 
A.  Criterion L - The Individual’s Association with Users of Illegal Drugs 
 
The fact that the individual’s roommates used marijuana first came to the attention of the DOE when 
the individual volunteered the information at his May 15, 2010, PSI.  Exhibit 10 at 106, 111.  After 
the personnel security specialist (PSS) informed the individual that this could be of concern to the 
DOE, id. at 113, the individual stated that he would rather “deal with [my roommates], I guess than, 
uh, live by myself and be miserable. Unless, of course, it's gonna prevent me from getting a 
clearance and keeping this job, then if you guys need me to move, I'll move.”  Id. at 119.  However, 
the PSS gave no indication as to whether the individual should move, instead responding that this 
was not his decision and that “whoever reads the report will make a call . . . .”  Id. at 119-20. 
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Indeed, when the PSS returned to the issue later in the interview, he told the individual that “if you 
don’t hear anything, everything’s probably fine, uh, but I don’t know, I don’t know who makes the 
decision up there.”  Id. at 136 (emphasis added).  At the hearing, the individual testified that the PSS 
“had a really good presence and he was definitely an authority figure and, in my mind, he was the 
most authoritative person in the clearance process that I had met.”  Tr. at 136.  Thus, after the PSI, 
the individual continued to live in the same apartment until he received the October 29, 2010, 
Notification Letter.  Tr. at 180, 191.   
 
However, within days of receiving the Notification Letter,5 the individual moved out of his 
apartment and moved in with a co-worker who holds a security clearance.  Id. at 76; see Exhibit C 
(rental agreement).  Moreover, he did so despite the fact that he would have to pay rent on two 
residences, as he was still bound by a lease at his old apartment.  Tr. at 85-86, 209; Adjudicative 
Guidelines, Guideline E (listing as a mitigating factor that “association with persons involved in 
criminal activities has ceased”).  As for the possibility of any future associations, the individual 
testified credibly that he now understands that what DOE “ask[s] us to do and comply with, is both 
us and our surroundings. And I can guarantee that I have no desire, with or without a clearance, to be 
around people who use drugs or break the law.”  Id. at 192-93.  I therefore find that any security 
concerns stemming from the individual’s past associations with users of illegal drugs has been 
resolved. 
 
I also find resolved any concern raised by the fact that the individual signed a DOE Security 
Acknowledgement “certifying he understood that involvement with any illegal drug could result in 
the loss of his access authorization.”  Exhibit 1.  The Security Acknowledgement form does not 
explain or define what is meant by “involvement” with illegal drugs.  Exhibit 8.  As such, I can see 
why one would not assume the meaning to necessarily include sharing an apartment with roommates 
who used marijuana.  This is particularly true given the statements made to the individual by the 
personnel security specialist during the PSI, from which a reasonable person could conclude that his 
living situation would not be an obstacle to obtaining a clearance unless the DOE affirmatively 
informed him that it would present a problem. 
 
B.  Criterion F - The Individual’s False Answer on the QNSP Regarding Past Drug Use 
 
At the hearing in this matter, the individual maintained that he did not intentionally falsify his 
QNSP. Tr. at 220.  If true, the concern raised by the falsification would be more easily resolved by 
the mitigating factors present in this case.  However, it was the individual’s burden to demonstrate 
that he did not deliberately falsify his QNSP.  For the reasons set forth below, I cannot find that he 
has met this burden, and thus the serious concerns raised by his falsification have not been resolved. 
 
First and most important, there is discrepant information in the record regarding the individual’s 
statements explaining, after the fact, the falsification.  The first contemporaneous record of the 
individual’s admission is contained in the report of the OPM investigator, where the investigator 
noted that the individual “did not list this on his security form because he tell[s] himself that he 
hasn’t since it was so long ago, it was on one occasion, and he did not smoke very much.”  Exhibit 

                                                 
 5 The individual testified that he picked up the Notification Letter from the post office on November 15, 2010, 
after receiving a call from the LSO telling him that the letter was waiting there for him.  Id. at 191. 
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11 at 72.6  Then, at his PSI on May 5, 2010, when the PSS asked the individual to tell him about the 
one time he used marijuana, the individual responded that he had “never done any drugs in my life. 
And even when I did the original [QNSP] online, I put that I never did just because that one time 
was, uh, just [a] long time ago.”  Exhibit 10 at 106.7 
 
There are, on the other hand, statements elsewhere in the PSI indicating that his falsification was 
unintentional.  When asked in the interview why he answered “no” to the relevant question, the 
individual responded that “it’s one of those things I've always told everyone that, when I was 
reading this thing at, you know, 11 o'clock going through it, instinct[ively] I just put no.”  Id. at 139. 
 The individual added that, the day before his interview with the OPM investigator, he “thought for 
like hours on anything bad I could've ever done and then I remembered this.”  Id. at 140. 
 
Further clouding the record, however, is the individual’s December 1, 2010, written response to the 
Notification Letter, in which he stated that he omitted his one-time use “because it was a distant and 
faint memory and seemed irrelevant at the time. After realizing that it happened 6 years prior to the 
date of the QNSP, which called for 7 years previous use, I openly brought it up to every [DOE] 
individual concerned in my clearance process.”  Exhibit 2 at 5.  The individual’s statement that his 
one-time use of marijuana “seemed irrelevant at the time” he completed the QNSP, and that he 
reported the use “[a]fter realizing that it happened 6 years prior to the date of the QNSP, which 
called for 7 years previous use,” simply cannot be reconciled with his account elsewhere in the 
record, and indeed elsewhere on the same page of his letter responding to the Notification Letter, 
that he “simply forgot” about the prior use.  Id.  
 
These inconsistent statements leave me with serious doubts as to the actual reason the individual 
falsified his QNSP.  In addition, I find it difficult to believe that, faced with a question regarding use 
of illegal drugs, the individual would have completely forgotten his one and only use of marijuana, 
particularly given the circumstances under which that use, according to the individual, took place.  
As such, the individual has failed to meet his evidentiary burden of proving that his falsification was 
unintentional.8  
The ultimate issue in this case is whether the concern raised by the individual’s falsification has been 
resolved, and there are clearly mitigating factors to be considered in this case.  First, the individual 
could have continued to conceal his one-time use of marijuana by simply not disclosing that use 
during the interview with the OPM investigator, so it is to the individual’s credit that he did disclose 
                                                 

6 The Notification Letter cites the individual as making this statement in the May 5, 2010, PSI, and does not cite 
the OPM report as a source.  I did not find this statement in the PSI transcript and, in fairness to the individual, I note that 
the OPM report contains only the investigator’s notes of the interview, while the PSI transcript is professionally 
transcribed verbatim from an audio recording.  Exhibit 10 at 162.  On the other hand, there is no evidence in the record 
that leads me to question the accuracy of the investigator’s notes in this regard. 

 
 7 The individual also stated at the PSI that considering himself to have never used drugs was a personal “lie to 
myself, . . . .” Exhibit 10 at 130.  However, contrary to the allegation in the Notification Letter, Exhibit 1 at 1, he did not 
make this statement in the context of discussing the reason that he falsified his QNSP. 
 
 8 I acknowledge that there is nothing in the record that would support a finding that the individual knew, at that 
time he submitted the QNSP, that the one-time use took place within the preceding seven years.  But even if the 
individual had been uncertain as to whether his use of marijuana was within the last seven years, the individual would 
have “[d]eliberately misrepresented, falsified, or omitted significant information” from his QNSP by answering “no” to 
the relevant question.  10 C.F.R. § 710.8(f).   
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it.  He also did so reasonably promptly, at his earliest interaction with officials in the clearance 
process, less than two months after he completed the QNSP.  Exhibit 11 at 71-72.  See Adjudicative 
Guidelines, Guideline E (listing as a mitigating factor that “the individual made prompt, good-faith 
efforts to correct the omission, concealment, or falsification before being confronted with the 
facts”).9 
 
Also in the individual’s favor are the hearing testimony and letters of many friends and associates, 
some of whom have known the individual for a relatively short time, but also many who have known 
him for most of his life.  Tr. at 20-136; Exhibits A, E through CC.  There is no question that these 
people hold the individual in very high esteem, and none have any reason to doubt his honesty.   
 
Had the individual demonstrated that his falsification was unintentional, these mitigating factors 
might resolve the concerns in this case.  The fact that he has not done so heightens the relevant 
concerns because of the more serious nature of an intentional falsification, and further complicates 
the mitigation of that concern as it calls into question the veracity of the individual’s characterization 
of his falsification, in statements he has made since completing the QNSP, up to and including at the 
hearing in this matter.  As a result, I ultimately cannot find that the individual has resolved the  
concern raised by the falsification of his QNSP. 
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has resolved the DOE’s security 
concerns under criterion (l) regarding his past association with users of illegal drugs, but has not 
sufficiently resolved the DOE’s security concerns stemming from the falsification of his QNSP, 
under criterion (f). Therefore, the individual has not demonstrated that granting his access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the DOE should not grant a security clearance to the 
individual. The individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28. 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 8, 2011 

                                                 
9 It is, of course, possible that the individual revealed his use to the OPM investigator because he was concerned 

that he had listed on his QNSP, as a person who knew him well, the person with whom he smoked marijuana.  Exhibit 9 
at 32.  However, I agree with the individual that his friend was very unlikely “over the phone [to] tell some investigator 
he does not know, again with no consequences to himself if he lies or not, that his, quote, unquote, best friend did drugs 
on one occasion a long time ago. He just wouldn't.”  Tr. at 203.   
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   December 9, 2010 
 
Case Number:   TSO-0982
 
This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as “the individual”) for 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should not grant the individual 
a security clearance.2   

 
I.  BACKGROUND 

 
The individual is an applicant for access authorization.  He completed a Questionnaire for National 
Security Positions (QNSP) dated April 13, 2010, in which he answered “yes” to a question asking 
whether, in the last seven years, he had failed to file taxes or a tax return when required by law.  
Exhibit 7 at 44.  A Local Security Office (LSO) summoned the individual for an interview (PSI) 
with a personnel security specialist on September 8, 2010.  Exhibit 8.  The LSO ultimately 
determined that derogatory information existed that cast into doubt the individual’s eligibility for 
access authorization. The LSO informed the individual of this determination in a letter that set forth 
the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter 
as the Notification Letter. The Notification Letter also informed the individual that he was entitled to 
a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility 
for access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 10 exhibits into the record of this 
proceeding. Exhibits 1 through 10.  The individual introduced 10 exhibits, Exhibits A through J, and 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  
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presented the testimony of five witnesses, in addition to his own testimony.  After the hearing, the 
individual submitted an additional exhibit.  Exhibit K. 
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraph (l) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8. Exhibit 1.3  
Under this criterion, the LSO cited the fact, not disputed by the individual, that he failed to fail state 
and federal income tax returns for tax years 1997 and 1999 through 2009.  
 

This derogatory information adequately justifies the DOE’s invocation of criterion (l), and raises 
significant security concerns.  The individual does not dispute that, between 1997 and 2009, he was 
required to file federal taxes for ten years and state taxes for three years, and failed to do so.  Failure 
to file an income tax return is a crime, under both federal law and the laws of the two states relevant 
in this case.  E.g., 26 U.S.C. § 7203 (fine up to $25,000 and prison term up to 1 year for willful 
failure to file federal tax return).  “Criminal activity creates doubt about a person's judgment, 
reliability and trustworthiness. By its very nature, it calls into question a person's ability or 
willingness to comply with laws, rules and regulations.”  Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, The White House (December 19, 2005) 
(Adjudicative Guidelines), Guideline J. 
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 

                                                 
3 Criterion (l) defines as derogatory information that an individual has “[e]ngaged in any unusual conduct or is 

subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may 
cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 708.8(l).   
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Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
As the hearing in this matter, the individual contended that, prior to receiving guidance from a tax 
attorney in January 2010, he believed that, for tax years that he did not owe income taxes, he was not 
required to file a tax return.  Hearing Transcript (Tr.) at 9, 18, 116.  As I discuss below, the 
credibility of this testimony is undermined by other evidence in the record.  Instead, I find it far 
more likely that the individual was worried for many years that he owed taxes that he would be 
unable to pay, and that this was his primary motivation for not filing federal tax returns.  I conclude 
below that the serious concern raised by the individual’s long pattern of criminal conduct, which 
ended only recently, has not been sufficiently mitigated, and that therefore the DOE should not grant 
him a security clearance. 
 
First, there are unexplained discrepancies among the various statements by the individual regarding 
his understanding of his obligation to file tax returns.  According to the notes of an Office of 
Personnel Management (OPM) investigator who interviewed the individual on April 29, 2010, the 
individual stated that he thought that he did not need to file a federal tax return for years in which he 
did not owe taxes.  Exhibit 10 at 71.  However, in statements throughout his September 8, 2010, PSI, 
the individual acknowledged that he was required by law to file income tax returns, Exhibit 8 at 15, 
25, 45, while nowhere in the interview did he claim that this obligation was limited only to the years 
in which he owed taxes.  Given the opportunity at the hearing, the individual offered no credible 
explanation for this inconsistency in his prior statements.  Tr. at 116. 
 
To the extent his statements at the OPM interview and PSI are consistent, they reflect the 
individual’s account that he and his wife were scared for years that their debt to the IRS was more 
than they would be able to pay.  Exhibit 10 at 71; Exhibit 8 at 16, 18.  At the PSI, he stated that they 
did not file taxes in 1997 because of financial issues, and did not file later because they were “scared 
that we wouldn’t be able to meet the obligations.”  Id. at 30.  By the time of the PSI, the individual 
had completed, but not filed, federal tax returns for 1997 and 1999 through 2005, and his 
calculations indicated that he did not owe federal taxes for any of those years.  Id. at 22.  But, the 
individual stated that “we didn’t know that at the time.”  Id. at 16. 
 
In contrast to the uncertainty and concern expressed by the individual at his PSI, his wife testified at 
the hearing that, by 1999, after receiving partial reimbursement of business expenses she incurred in 
1997, she knew that she and her husband did not owe taxes for 1997.  Tr. at 110.  She also testified 
that, for every tax year thereafter, she filled out a 1040EZ form prior to the filing deadline, and each 
year determined that she and her husband did not owe taxes.  Id. at 60; but see id. at 14 (“in the back 
of my mind, I would do the rough outline and we wouldn’t owe anything”) (emphasis added).  
Elsewhere in her testimony she states, somewhat inconsistently, that “even when I didn’t file and 
thought that I might owe something,” she believed that refunds for which they did not file in prior 
years would “carry forward” and be sufficient to cover any tax liability.  Id. at 35, 60. 
 
Thus, the testimony of the individual and his wife at the hearing presented an account according to 
which, after 1999, the wife was certain that they did not owe the IRS anything, id. at 104-05, and 
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that they therefore were not required to file income tax returns.  Id. at 13, 18.  Meanwhile, the 
individual was “a hundred percent confident in my wife.”  Id. at 105.  According to the wife’s 
testimony, the couple’s misunderstanding of their legal obligations continued until they were told by 
the tax attorney they consulted in January 2010 that their understanding “was wrong.  That we did 
have to file.”  Id. at 25-26. 
 
This portrayal is, however, glaringly inconsistent with the individual’s statements in his PSI, in 
which he not only stated several times that the couple were “scared” and “afraid” about their 
unsatisfied tax liability, Exhibit 8 at 16, 18, 30, but that he and his wife would argue each year about 
their failure to file.  Id. at 19, 24-25, 31; see, e.g., id. at 38 (“That’s why we fight about it is because 
it puts so much stress on us that . . . we know that we have to, we have to get it done.”).  Moreover, 
even though the individual, by the time of the September 2010 PSI, had calculated that he did not 
owe taxes for the years up to and including 2005, he was still “pretty confident” at the time of the 
interview that he owed federal taxes for 2006. 
       
Ultimately, the record indicates that the individual, had he filed tax returns when required, would 
have had to pay taxes with his return only in 1999.  Exhibit K.4   The purpose of this proceeding, 
however, is not to adjudicate the individual’s tax liability, nor to punish him for his past repeated 
failure to comply with tax laws.  Rather, while it is a positive sign that the individual has now caught 
up with the filing of his delinquent tax returns,5 the question before me is what his failure to file over 
an extended period of time may indicate regarding the individual’s future judgment, reliability and 
trustworthiness, and specifically his ability or willingness to comply with laws, rules and regulations 
in the future.   
 
What is more important, therefore, is the individual’s state of mind over the many years that he 
failed to file tax returns.  Were the individual able to demonstrate that, until consulting a tax attorney 
in January 2010, he truly believed that he never was in violation of any law, then his ignorance of 
the law, criminal liability aside, might somewhat mitigate the security concerns in the present case.  
His judgment in embracing this belief might be subject to question, but his failure to file would be 
less predictive of a future unwillingness to comply with laws, rules or regulations. 
 
There is, unfortunately, evidence in this case that the individual knew, well before 2010, that his 
failure to file was in violation of federal law.  There are, as noted above, repeated statements at his 
PSI that the individual was aware he had violated the law by not filing tax returns, and because these 
statements run counter to the individual’s own interest, I give them significant weight.  In addition, 
the hearing testimony of the individual’s wife and the individual’s statements at his PSI, Exhibit 8 
at 41, indicate that they sought the counsel of a tax attorney only after he was given the forms to 
apply for a security clearance, at which time they “realized that we were wrong not to have filed the 
returns, regardless of whether we owed or that we were owed back.”  Tr. at 21-22.   

                                                 
4 The individual has contested the determination of the IRS that the couple owes $1,667.13 for tax year 1999, 

claiming that he would be due a refund of $4,905 for that year had the IRS not disallowed the personal exemption taken 
for his wife.  Id.  However, the documentation submitted by the individual after the hearing indicates that, even having 
been allowed this personal exemption, the individual would still have had tax liability for 1999.  Id. at 40-44.  This is 
because, in addition to the personal deduction, the individual claimed a credit of $5173 for estimated tax payments 
applied from his 1998 return, while the IRS records show that he did not make estimated tax payments.  Id. at 43. 

5 Id.  The individual also submitted a copy of a credit report dated January 10, 2011, which indicates that the 
individual’s only debts are two home loans, the payments on which he is current.  Exhibit A. 
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Yet, the relevant questions on the QNSP completed by the individual simply asked whether he had 
failed to pay taxes or file a tax return “when required by law” and whether he was “currently 
delinquent on any federal debt?”  Exhibit 7 at 44, 45.  Had the individual been confident that he was 
in compliance with tax laws and, in fact, was not in arrears on his taxes, the QNSP would have 
raised no questions in the mind of the individual leading him to consult a tax attorney.  The fact that 
it did raise such questions supports a finding that the individual believed he was, or at least might be, 
violating federal law by not having filed federal tax returns for 1997 and 1999 through 2009.  That 
only this level of scrutiny spurred the individual to address his past failure to comply with federal 
law raises serious questions regarding his willingness, going forward, to comply with laws, rules or 
regulations. 
 
Although there were witnesses on the individual’s behalf at the hearing who testified as to his 
general trustworthiness and compliance with rules and procedures, Tr. at 38, 44, 49, 53, this 
testimony, in my opinion, does not resolve the concerns raised by the individual’s repeated failure to 
comply with the law over a period of approximately twelve years.  As a result, I ultimately cannot 
find that the individual has resolved the concerns raised by a lengthy pattern of criminal conduct, 
ended only recently.  See Adjudicative Guidelines, Guideline J (security concerns may be mitigated 
by the passage of time without recurrence of criminal activity). 
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not resolved the DOE’s security 
concerns under criterion (l) regarding his repeated failure to file tax returns as required by law. 
Therefore, the individual has not demonstrated that granting his access authorization would not 
endanger the common defense and would be clearly consistent with the national interest. 
Accordingly, I find that the DOE should not grant a security clearance to the individual. The 
individual may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 12, 2011 



*  The original of this document contains information which is subject to withholding 
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    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  December 9, 2010 
 
Case Number:   TSO-0983 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization1 under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” As fully discussed below, after carefully considering the documentary and 
testimonial evidence in the case in light of the relevant regulations and Adjudicative 
Guidelines, I have determined that the individual’s access authorization should be 
granted. 
 
I. Background 
 
The individual is an applicant for a DOE security clearance. A routine background 
investigation uncovered some potentially derogatory information that created doubts 
about the individual’s eligibility to hold a DOE security clearance. A Local Security 
Office (LSO) attempted to resolve the derogatory information by conducting a Personnel 
Security Interview (PSI) with the individual in February 2010. When the LSO was unable 
to resolve issues surrounding the individual’s responses to some questions on a security 
form and his relationship with foreign persons and foreign entities, it initiated formal 
administrative review proceedings under 10 C.F.R. Part 710. In a Notification Letter that 
it sent to the individual, the LSO described this derogatory information and explained 
how that information fell within the purview of two potentially disqualifying criteria. The 
relevant criteria are set forth in the security regulations at 10 C.F.R. § 710.8, subsections f 
and l (Criteria F and L respectively).2  

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 

2 Criterion F pertains to information that a person has “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
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Upon his receipt of the Notification Letter, the individual, through his attorney, provided 
a written response to the allegations contained in the Notification Letter and requested an 
administrative review hearing. On December 9, 2010, the Director of the Office of 
Hearings and Appeals (OHA) appointed me the Hearing Officer in the case. I 
subsequently conducted an administrative hearing within the regulatory timeframe set 
forth in 10 C.F.R. § 710.25(g). At the hearing, five witnesses testified. The individual 
presented his own testimony and that of four witnesses;3 the LSO did not call any 
witnesses. In addition to the testimonial evidence, the LSO submitted five exhibits into 
the record; the individual tendered 14 exhibits, some of them with multiple sub-exhibits. 
The exhibits will be cited in this Decision as “Ex.” followed by the appropriate numeric 
or alphabetic designation. The hearing transcript in the case will be cited as “Tr.” 
followed by the relevant page number. 
 
II.      Regulatory Standard 
 

A.      Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 

                                                                                                                                                 
Security) Positions, a personnel qualifications statement, a personnel security interview, written or oral 
statements made in response to official inquiry on a matter that is relevant to a determination regarding 
eligibility for DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 
10 C.F.R. § 710.8(f).  Criterion L relates to information that a person has “[e]ngaged in any unusual 
conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security . .  .” 10 C.F.R. § 710.8(l).  

3  One of the witnesses testified and then remained in the hearing room so that he could act as an 
interpreter, as needed, for the individual and the individual’s wife. 
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individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

 
 
B. Basis for the Hearing Officer’s Decision 

 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the derogatory information at issue in this proceeding involves 
Criteria F and L.  With regard to Criterion F, the DOE alleges that the individual 
deliberately provided false information on the security form that he executed on 
November 17, 2009.  Specifically, the DOE alleges that the individual provided negative 
responses to the following two questions of his 2009 Questionnaire for National Security 
Positions (QNSP): (1) “In the last seven years, have you or any of your immediate family 
members been asked to provide advice or serve as a consultant, even informally, by any 
foreign government official or agency?”; and (2) “In the last seven years, have you or any 
of your family members had contact with a foreign government, its establishment, or its 
representatives, whether inside or outside the U.S.?” The DOE alleges that at the 2010 
PSI, the individual related that a representative from a university in a foreign country had 
contacted him two to three years earlier and offered him a job in that country. 
 
As for Criterion L, the DOE cites six matters that relate to the individual’s relationship 
with foreign persons or foreign entities which the DOE is concerned creates a heightened 
risk of foreign exploitation, inducement or pressure, and may create a potential conflict of 
interest between his obligations to protect DOE’s sensitive information and his desire to 
help a foreign person or group.  In brief, the DOE alleges that the individual has contact 
with family members who reside in a foreign country and who work or worked at a 
foreign government-controlled university. Those family members, according to the DOE, 
are aware of the individual’s job with the United States (U.S.) government and are also 
aware of the individual’s pending security clearance application. The DOE also alleges 
that the individual attended two government-owned foreign universities and was 
solicited, while he was employed by a DOE contractor, by a representative of a foreign 
government to work for a foreign government entity. The DOE is concerned that the 
individual’s longstanding connection with the two government-owned foreign 
universities creates a potential conflict of interest between his obligation to protect 
sensitive information and his desire to help a foreign group or person. The DOE also 
alleges that the individual displayed divided loyalty when he failed to report his contact 
with a foreign government representative and the job offer from that foreign government 
representative.  Moreover, the DOE alleges that the individual displayed divided loyalty 
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when he declined the job offer at issue citing his employer’s policy prohibiting its 
employees to hold two jobs.  Further, the DOE is concerned that the individual failed to 
report his foreign contact and job offer despite being aware of the reporting requirements 
mandated by his employer.  The DOE is also concerned that the individual’s wife is a 
former citizen of a foreign country, citing the concern that this marital relationship 
heightens the risk of foreign inducement or pressure.  Lastly, the DOE alleges that the 
individual’s spouse creates an additional risk because she has already provided 
information to her parents who reside in a foreign country and who are affiliated with a 
foreign government about the status of the individual’s security clearance application. 
 
I find that the DOE properly invoked both Criteria F and L in this case.  First, lack of 
candor or dishonesty raises questions about an individual’s reliability, trustworthiness 
and ability to protect classified information. See Guideline E of the Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on 
December 29, 2005, by the Assistant to the President for National Security Affairs, The 
White House. Second, when a person has contact with a family member, business or 
professional associate, friend or other person who is a citizen of, or resident in, a foreign 
country, there is a security concern in some instances that the person may have divided 
loyalties, may be manipulated or induced to help a foreign person, group, organization, or 
government in a way that is not in the U.S. interests, or may be vulnerable to exploitation, 
inducement, manipulation, pressure, or coercion by any foreign interest.  See id. at 
Guideline B.   
 

IV. Findings of Fact  
 
The individual was born and lived in a sensitive country4 (hereinafter Sensitive Country 
#1) until age 26. Ex. 5 at 9, 24. He received his undergraduate degree from a prestigious 
university in Sensitive Country #1 (hereinafter referred to as Foreign University #1), and 
a master’s degree from another prestigious academic institution in Sensitive Country #1 
(hereinafter Foreign University #2). Tr. at 231-232.  At the time of the individual’s 
matriculation at both Foreign University #1 and Foreign University #2, the government 
of Sensitive Country #1 sponsored or controlled all academic institutions in the country at 
issue. Id. at 18. The individual met his future wife, who was an employee of Foreign 
University #2 and a citizen of Sensitive Country #1, while he was attending Foreign 
University #2.  Ex. 5 at 52. The couple married in Sensitive Country #1 in March 1994. 
Id.; Tr. at 126. 
  
The individual applied for a graduate program at a university in the U.S. and received a 
fellowship from the U.S. university to defray educational costs. Ex. 5 at 24. Under the 
laws of Sensitive Country #1 at the time in question, citizens of Sensitive Country #1 
were required to work in that country for a period of four or five years in repayment of 
the educational benefits they received from the country. Id. at 21. Alternatively, if a 
citizen desired to leave the country for any reason, the citizen was required to pay money 
to the government of Sensitive Country #1 before the country would grant a visa to the 

                                                 
4   DOE designates certain countries as “sensitive” for a variety of reasons, including national security 
reasons. See www.ch.doe.gov/offices/OCI/SensitiveCountries/index.htm.   
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citizen. Id. The individual borrowed $5,000 from his brothers and paid the government of 
Sensitive Country #1 so that he could pursue advanced graduate studies in the U.S. Tr. at 
131, 223. 
 
The individual arrived in the U.S. in September 1994 to begin his studies, and his wife 
followed six months later. Id. at 132. In 1998, the individual received an advanced degree 
from a U.S. university and then spent another three years at another U.S. university 
pursuing additional studies. Ex. 5 at 30-31. 
 
The individual accepted a job with a DOE contractor in 2001 and has worked 
continuously for that contractor until the present time. The individual became a U.S. 
citizen in 2008.  Ex. B-1.  His wife became a U.S. citizen in 2007. Ex. C-1. The 
individual and his wife have three children, all born in the U.S.  Tr. at 135-136. 
 
The individual is currently an applicant for a DOE security clearance. Some of the 
individual’s contacts with persons from Sensitive Country #1 are, as noted in Section III 
above, a source of concern for the DOE.  The factual findings set forth below relate 
directly to the security concerns at issue.   
 
In 2006, the individual made a presentation, with the knowledge and approval of his 
employer, at an international conference held in a U.S. city on a topic in his area of 
expertise. Id. at 185. After the presentation, the individual was seated at a table next to a 
professor (hereinafter Professor A) from Foreign University #1. Id. Professor A told the 
individual that Sensitive Country #1 has developed very fast and that Foreign University 
#1 had “upgrade[d] a lot” since he had graduated from that institution.  Tr. at 187-188. 
The professor told him about a prestigious professorship at Foreign University #1 and 
mentioned that many professors in the U.S. have applied for those kinds of 
professorships. Id. at 188-189. The professor asked the individual if he had any interest in 
applying for the position, and the individual said, “no,” adding that he had no time and 
that his employer did not permit him to have two jobs. Ex. 5 at 30. The individual did not 
report the contact to his employer because the individual did not attach any significance 
to the encounter that had occurred in the United States.5 Id. at 210. The individual never 
contacted Professor A again, nor did he even know Professor A’s name. Id. at 234. At the 
hearing, the individual revealed that he had traveled to Sensitive Country #1 in 2008 for 
pleasure and visited with one of his old professors (Professor B) at Foreign University #1. 
Id. at 198.  During his conversation with Professor B, the individual told him about the 
job opportunity that Professor A had brought to his attention two years earlier in 2006. Id. 
at 207.  The individual reported the 2008 overseas contact with Professor B to his 
employer upon his return to the U.S. Id. at  208. In 2010, the individual traveled on 
official U.S. government business to Sensitive Country #1. Id. at 197. 
 
The individual’s in-laws still reside in, and are citizens of, Sensitive Country #1.  The 
individual’s mother-in-law worked at Foreign University #2 until her retirement in 1995. 

                                                 
5   At the hearing, the individual testified that he did not believe he needed to report a one time or 
infrequent contact with foreign persons when the contact occurred in the United States. Tr. at 196. 
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Ex. M.  His father-in-law worked at Foreign University #2 in the same subject area as the 
individual’s current work until his retirement in 2002. Ex. L. The individual’s wife 
maintains weekly contact with her mother (Tr. at 155) and the individual has contact with 
his mother-in-law once a year and his father-in-law twice a year. Id. at 214.  Contrary to 
what her husband thought and reported to the DOE, the wife did not tell her parents that 
her husband was being processed for a DOE security clearance.6  Id. at 153. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)7 and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should be granted. I find that granting the individual’s DOE security 
clearance will not endanger the common defense and security and is clearly consistent 
with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I make in 
support of this decision are discussed below. 
 
A.   Criterion F 
 
The individual steadfastly maintains that he did not lie on his 2009 QNSP.  He candidly 
testified that when he completed his QNSP in 2009, he did not consider any university 
professor, including the one that he met in the United States who worked at Foreign 
University #1, to be a “foreign official” or a “representative of a foreign government,” 
hence he responded accordingly. Id. at 175, 190, 236.  
 
One of the individual’s co-workers who is a native of Sensitive Country #1 and who has 
worked for the same employer as the individual for the past 15 years and co-authored 30 
papers with the individual provided his viewpoint that a professor from Sensitive Country 
#1 is “absolutely” not considered a government official. Id. at 61. He added that 
government officials in Sensitive Country #1 are “bureaucrats, paper pushers” and 
university administrators, but not professors.  Id. at 62. 
 
A native of a different sensitive country (Sensitive Country #2) who was one of the 
individual’s former team leaders testified that he does not consider professors at 
universities to be government officials, either. Id. at 77.  He analogized the funding of 
universities in Sensitive Country #1 to a private U.S. university receiving funds from the 
                                                 
6   The DOE stipulated at the hearing that (1) the individual is an excellent worker; and (2) his children 
have ties to the community through music and athletic endeavors.   Tr. at 71, 151.  
 
7   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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National Science Foundation.  Id. at 81.  The witness opined that just because a U.S. 
university receives federal funds does not make the university part of the U.S. 
government. Id. 
 
One of the individual’s former group leaders who worked for different DOE contractors 
for 30 years and in academia for almost 30 years testified that had he been in an identical 
situation to that of the individual with regard to the professor from Foreign University #1, 
he would have responded negatively to the QNSP question at issue.  Id. at 29.  He 
testified that if any of his colleagues thought their professors were working for the federal 
government, it would be a major denigration of their position. Id. He added that calling 
every professor a federal employee “would be an anathema in the educational system.” 
Id. He ended by saying that he believed any professor is “free of the government.” Id. at 
31. 
 
The testimonial evidence adduced at the hearing, combined with a plain language reading 
of the QNSP question at issue, convinces me that the individual did not deliberately 
falsify his responses on that 2009 security form. First, it is my determination after 
evaluating the individual’s demeanor and credibility at the hearing that he earnestly did 
not equate the university professor from Foreign University #1 as being a “government 
official” or “foreign representative.” Second, the individual’s interpretation of the 
relevant QNSP question was shared by three other current holders of DOE security 
clearances: a former citizen of Sensitive Country #1, a former citizen of Sensitive 
Country #2, and a U.S. citizen who has almost 60 years distinguished service to the U.S. 
government and academia. In the end, I find that the requisite element of “deliberateness” 
is lacking under Criterion F in this case.  For this reason, I find that the individual has 
mitigated the security concerns associated with Criterion F.8 
    

B. Criterion L 
 

1.  Contacts with Foreign Family Members 
 
The DOE’s first concern under Criterion L is that the individual’s in-laws, who live in 
and are citizens of Sensitive Country #1, formerly worked for Foreign University #2 in 
the same field as the individual’s current work at a DOE contractor.  According to the 
DOE, the in-laws are aware of the individual’s job for the DOE contractor and his 
pending security clearance application.  
 
According to the documentary and testimonial evidence, the individual’s mother-in-law 
retired from Foreign University #2 in 1995 (Ex. M; Tr. at 143) and his father-in-law 
retired in 2002. Ex. L; Tr. at 144. The individual’s wife testified that she does not know 
what kind of work her father did for a living in Sensitive Country #1, nor is she sure what 

                                                 
8   After conducting the hearing, I appreciated the difficulty the Personnel Security Specialist must have had 
in trying to elicit meaningful responses from the individual during her interview.  It is my impression, 
bolstered by some testimonial and documentary evidence from the individual’s co-workers and supervisors, 
that the individual’s command of the English language is only fair. This fact created much confusion at the 
hearing and no doubt did as well at the PSI.    
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kind of work her husband does for the DOE contractor. Tr. at 154. The individual 
testified that he never discusses his work with his father-in-law. Id. at 215-216.  
 
The individual’s wife testified credibly that she never told her parents that her husband is 
an applicant for a DOE security clearance. Id. at 153.  The individual testified that he 
erroneously assumed that his wife had told her parents the reasons why she needed 
information such as birth dates and birth places when she solicited that information from 
them in order for him to complete his QNSP. Id. at 226.  It was for this reason that he told 
the Personnel Security Specialist that he thought his mother-in-law knew that he was 
being investigated for a security clearance with the U.S. government. Id.  
 
At the hearing, the individual’s wife was asked what she would do if someone in 
Sensitive Country #1 threatened to hurt her parents unless her husband revealed classified 
information.  Id. at 149. The wife responded that she would tell her husband who, in turn, 
would tell the DOE contractor. Id.  She added, “I trust the American government to help 
us.” Id. The husband echoed his wife’s testimony on this issue, adding that he would first 
report any such threat to his manager and the cognizant contractor office that handles 
such matters so that they could help his family. Id. at 224-225. 
 
It is always difficult assessing how a person with relatives living in a sensitive country 
might react if called upon to choose between the welfare of his or her family members 
and the national security of the U.S. In this case, several factors convince me that the 
individual is not susceptible to foreign exploitation, inducement, manipulation, pressure 
or coercion.  First, I find that any risk of foreign exploitation due to the similar nature of 
the individual’s work and that of his in-laws has been mitigated by two facts: (1) the in-
laws have been retired from their university positions for eight years and 16 years 
respectively; and (2) the individual never speaks about his work with his in-laws or wife.  
Second, the individual has developed strong relationships in the U.S. over his 17 years of 
his residency here. Both the individual and his wife provided moving testimony about 
their love of life in the U.S. They extolled the virtues of having the 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, having the 
freedom to practice their religion, having the ability to vote, being able to pursue their 
dreams, and providing for the education and welfare of their children. The individual 
tearfully testified that he has three wonderful children whose future he would never risk 
by doing anything to jeopardize that. Id. at 255. One of the witnesses also commented 
that having three children here in the U.S. is the “strongest emotional commitment that a 
human can have” and the greatest motivation to maintain allegiance to the U.S. Id. at 25-
26. Another witness, a co-worker, testified that he socializes with the individual and 
worships with him at the same church. Id. at 52. The co-worker confirmed that the 
individual and his wife hold leadership roles in their church and that the church members 
have enormous trust and respect for them. Id. at 54. In the end, I find that the individual’s 
devotion to his children, his work, his church, and his community in the U.S. are so 
strong that I am convinced that he will resolve any conflict that might arise in favor of the 
U.S. 
 

2. Ties to  Foreign Entities  
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The DOE’s second concern under Criterion L is that the individual attended Foreign 
University #1 and Foreign University #2, and that a representative from Foreign 
University #1 offered the individual a job at that academic institution while the individual 
was gainfully employed by a DOE contractor. According to the DOE, this longstanding 
connection between the individual and the two academic institutions creates, among other 
things, a potential conflict of interest and calls into question the individual’s obligation to 
protect sensitive information and his desire to help a foreign person or group. 
 
As previously mentioned, the individual was on official business at an international 
conference in a U.S. city in 2006 when Professor A told him about a professorship at 
Foreign University #1 and inquired if the individual was interested in it. One of the 
witnesses testified that it is quite common at international conferences for audience 
members to ask for future collaboration from a speaker at the conference, especially 
when the speaker is doing good work. Id. at 59. That witness explained that it is a 
judgment question whether a person is either recruiting you or offering you a position. Id. 
at 64. That witness distinguished the situation where someone says: “Here is a 
professorship; it would be good if you apply” from the situation where someone says: 
“We’ve paved through everything, it’s just a matter of your saying, ‘yes.’” Id. Another 
witness opined that it is extremely difficult from a cultural perspective for citizens of 
other countries living in this country to be sensitive to the nuances associated with 
someone providing information and soliciting interest in a job opportunity. Id. at 40.  The 
witness further opined that the individual is naïve about these matters. Id. at 30. I found 
this latter explanation from someone with 60 years of subject matter expertise in the same 
discipline as the individual to be quite telling.  It also explains why the individual did not 
attach any significance to the encounter that he had with Professor A. In fact, at the 
hearing the individual testified that he was not offered the job by Professor A.  Id. at 189.  
 
Based on the facts gathered during the hearing, I find first that Professor A did not offer a 
job to the individual but rather made the individual aware of a teaching opportunity in 
Sensitive Country #1. Furthermore, the individual convinced me that he never knew 
Professor A’s name and never contacted him. In addition, he provided compelling 
testimony that had he construed the opportunity brought to his attention as a job offer and 
had he known his reporting responsibilities,9 he would have reported it. Id. at 238. Hence, 
the individual has mitigated the specific foreign contact with Professor A in 2006. 

                                                 
9   He testified that in 2006, he was a citizen of Sensitive Country #1 and that his 
employer did not, at that time, provide training to foreign nationals on reporting 
responsibilities. He also testified that he went to his employer one month before the 
hearing to clarify what his reporting responsibilities are now because he did not 
understand one of the charges in the Notification Letter. Id. at 193-194. He testified that 
he received materials from his employer to educate himself about his reporting 
responsibilities and knows at least two persons whom he can contact if he is in doubt 
about whether to report something or not. Id. at 194. I find that the individual made good 
faith efforts to educate himself about his current reporting responsibilities, knows whom 
to contact at his place of employment for assistance in deciding whether something in a 
“grey area” needs to be reported, and will faithfully execute those reporting 
responsibilities in the future. 
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There is still a concern, in my view, that the individual visited Sensitive Country #1 in 
2008 for pleasure and visited with Professor B, one of his former academic advisors.  
That concern was mitigated, however, when I learned that the individual reported the 
visit with Professor B to the cognizant officials at his employer in 2008.10  Id. at 207.   
 
Also, a co-worker and a former citizen of Sensitive Country #1, testified that he “knew 
the individual from the past,” and knows that the individual is loyal to the U.S. Id. at 110.  
He added, that “he knows [the individual’s] trustworthiness, honesty, his family, his 
devotion to his faith and to the Lord.”  Id. I was very impressed with the particular 
witness’ keen awareness of his security responsibilities as a DOE security clearance 
holder and his sensitivity to appearances with regard to “foreign contacts.”  When asked 
how he developed his heightened sensitivity to these matters given his own background 
as a former citizen of Sensitive Country #1, he responded, “after he got his clearance.” Id. 
at 112. 
 
Finally, the individual persuaded me that he has no obligation to the government of 
Sensitive Country #1 for the education that he received as he paid the required $5,000 in 
order to leave the country and study in the U.S.  He also convinced me as more fully 
enumerated in Section V. B.1. above, that his love of family, church, community and 
career in the U.S. is so strong that he will be loyal to the U.S. and protect sensitive 
information.  
 

3. Failure to Report Contact and Job Offer and Failure to Articulate the 
Appropriate Reason for Declining the Job Offer 

 
The LSO cites as separate security concerns the individual’s alleged display of divided 
loyalty as demonstrated by (1) his failure to report, in accordance with reporting 
requirements known to him at the time, his foreign government contact and job offer to 
his employer; and (2) his failure to tell the person making him the job offer that it is 
inappropriate for him to work for a foreign government. 
 
All these concerns are adequately addressed in Section V.B.2 above, and mitigated as 
explained there. To summarize, I found that the individual reasonably did not believe that 
Professor A was a representative of the government of Sensitive Country #1 or that 
Professor A had extended him a job offer. In light of these two findings, the individual 
would have had no reason to report a non-existent job offer, or to tell Professor A that he 
could not consider working for a foreign government when he did not equate Foreign 
University #1 with a “foreign government.”  
 
 
 

                                                                                                                                                 
  
10   The individual testified credibly that he did not tell the Personnel Security Specialist  in 2010  about his 
contact with Professor B in 2008, first because he did not consider Professor B to be a representative of the 
government and, second because Professor B never asked him to provide advice or to serve as a consultant.    
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4. The Risk Posed by the Individual’s Spouse  
 
The DOE claims that the individual’s wife, a former citizen of Sensitive Country #1, 
creates a heightened risk of foreign influence or pressure because she has already 
provided information to her parents about the individual’s security clearance.  As noted in 
the Findings of Fact section of this Decision, this statement is incorrect.  The individual’s 
wife testified credibly that she never told her parents about the pending security clearance 
application.  Moreover, the individual testified credibly that he erroneously thought that 
his wife had provided that information.   
 
The DOE also suggests in its Statement of Charges that the mere fact that the individual’s 
wife was a citizen of Sensitive Country #1 is a security concern itself.  The wife provided 
candid testimony about her reasons for obtaining her U.S. citizenship, how she waited 12 
years to get her citizenship, and her stated intention never to renew her ties to Sensitive 
Country #1.  She also provided compelling testimony that convinced me of her allegiance 
to the U.S.  In particular, she related how the quality of her family’s life is so much better 
in the U.S. than in Sensitive Country #1, why she wants to spend the rest of her life in the 
U.S., and how she would react if faced with the choice of allegiance to the U.S. or 
influencing her husband to violate rules to ensure the safety and welfare of her parents.  
In the end, I found the individual’s wife to be an earnest witness whose life revolves 
around her husband, her children, her church and her community in the U.S. After 
considering the testimonial evidence and evaluating the wife’s demeanor and credibility, 
I am confident that the wife does not pose an unacceptable risk of foreign inducement or 
pressure.    
 
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F and L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including assessing the credibility of the witnesses and weighing 
all the testimony and other evidence presented at the hearing, I have found that the 
individual has brought forth sufficient evidence to mitigate the security concerns 
associated with both criteria. I therefore find that granting the individual’s access 
authorization will not endanger the common defense and is clearly consistent with the 
national interest. Accordingly, I have determined that the individual’s access 
authorization should be granted.  The parties may seek review of this Decision by an 
Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 24, 2011 
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*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                            April 22, 2011 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  December 9, 2010 
 
Case Number:  TSO-0984 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter “the Individual”) to 
have his suspended access authorization restored.1  After reviewing the testimony and evidence 
presented in this matter, it is my decision that the Individual’s access authorization should be 
restored.2   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, if derogatory information has been received regarding an individual 
and a question concerning the individual’s eligibility to hold an access authorization has been 
raised, the individual is given the opportunity to request an administrative review hearing. 
10 C.F.R. § 710.21(b).  At an administrative review hearing, the individual is offered the 
opportunity to offer evidence as to his or her fitness to hold a security clearance. The burden lies 
with the individual to prove that “the grant  . . . of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  See 10 C.F.R. § 710.27(a).  The ultimate decision concerning eligibility is a 
comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 

 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual is a contractor employee at a DOE facility and DOE granted a security clearance 
to the Individual in 1989. Exhibit (Ex.) 3.  In July 2010, the Individual collapsed at home and 
was transported to a hospital. At the hospital, physicians diagnosed the Individual as suffering 
from a cardiac condition caused by excessive consumption of alcohol. Ex. 4 at 1.  After his 
discharge from the hospital, the Individual entered an inpatient alcohol disorder treatment 
facility. Ex. 4 at 6. After completing a 28-day treatment program, the Individual reported back to 
work. Ex. 4 at 6. 
 
As part of the process to return to work, the Individual underwent a “Fitness for Duty” 
examination by the DOE facility’s occupational medicine department. Ex. 4 at 6.  The 
occupational medicine department notified the facility’s Local Security Office (LSO) about the 
Individual’s recent self-admission to the treatment facility. To resolve the issues raised by the 
Individual’s treatment for an alcohol disorder, the LSO conducted a personnel security interview 
(PSI) with the Individual in August 2010. Ex. 5. Additionally, the LSO referred the Individual to 
a DOE-contractor psychiatrist (DOE Psychiatrist) for a psychiatric evaluation. In an evaluative 
report (Report) regarding the Individual, the DOE Psychiatrist diagnosed the Individual as 
suffering from Alcohol Dependence, with physiological dependence, in early full remission. Ex. 
4 at 9. Because neither the PSI nor the psychiatric evaluation resolved the security concerns 
raised by the Individual’s recent treatment for an alcohol disorder or the DOE Psychiatrist’s 
diagnosis of Alcohol Dependence, the LSO sought an administrative review of this matter and 
issued a notification letter (Notification Letter) to the Individual in November 2010. The 
Notification Letter informed the Individual that the DOE Psychiatrist’s diagnosis of Alcohol 
Dependence, his self-disclosed history of intoxication and subsequent alcohol disorder treatment 
were deemed to constitute derogatory information under 10 C.F.R. § 710.8(h) and (j) (Criteria H 
and J).3   
 
I convened a hearing in this matter.  At the hearing, DOE presented testimony from the DOE 
Psychiatrist. The Individual testified on his own behalf and presented testimony from his wife, 
father-in-law, and a psychiatrist (Individual’s Psychiatrist). The DOE submitted five exhibits for 
the record (Exs. 1-5). The Individual submitted nine exhibits (Exs. A-I).  
 

III. FACTUAL FINDINGS 
 

The facts in this case are essentially not in dispute. A brief summary is provided below. 
 
 

                                                 
3 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J pertains to information indicating that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).   
 



 

 

-3-

 
 
The Individual began consuming alcohol around 1980. Ex. 4 at 2. The Individual used alcohol 
daily, generally two or three beers per day, until approximately 2007. Ex. 4 at 2-3. In 2007, the 
Individual developed a small hernia. Ex. 4 at 3. After the surgical repair of the hernia, he began 
to experience severe chronic pain. Ex. 4 at 3. Physicians informed the Individual that his pain 
resulted from a complication involving scar tissue that had entrapped or damaged a nerve. Ex. 4 
at 3. The Individual declined to take narcotic analgesics for his pain. However, the Individual 
discovered that consuming alcohol eased his pain. Beginning in 2008, the Individual gradually 
increased his alcohol consumption to five or six beers daily as well as consuming between six 
and 12 beers a day during two weekends a month. Ex. 4 at 3; Transcript of Hearing (Tr.) at 54. 
 
One morning in July 2010, the Individual collapsed at home. After his admission to a local 
hospital, physicians diagnosed him as suffering from a cardiac disorder, atrial fibrillation, caused 
by excessive alcohol consumption. Ex. 5 at 29; Ex. 4 at 6. The physician at the hospital informed 
the Individual that he should stop consuming alcohol. Ex. 5 at 12, 17. During his hospital stay, 
the Individual suffered from symptoms indicative of alcohol withdrawal. Ex. 4 at 5; Ex. 5. at  49; 
Tr. at 220. 
 
Approximately one week after being discharged from the hospital, the Individual entered into an 
inpatient substance disorder treatment facility. Ex. 4 at 6; Ex. 5 at 12. The Individual completed 
the facility’s 28-day inpatient program. Ex. 5 at 12-13. The Individual also began to attend 
Alcoholics Anonymous (AA) meetings and, after his completion of the facility’s 28-day 
treatment program, to attend individual counseling sessions with a substance abuse counselor. 
Ex. 4 at 7; Tr. at 141. Additionally, the Individual began to attended a relapse prevention group. 
Ex. 4 at 7. 
 
After his completion of the 28-day program, the Individual reported back to work. As part of the 
process of returning to work after an extended absence, the Individual underwent  a “Fitness for 
Duty” examination by the DOE facility’s occupational medicine department. Ex. 4 at 6; Ex. 5 at 
25. The occupational medicine department informed the LSO about the Individual’s recent self-
admission to the treatment facility. Ex. 5 at 7-8. Consequently, the LSO conducted a PSI with the 
Individual in August 2010. Ex. 5. After the PSI, the LSO referred the Individual to the DOE 
Psychiatrist for a psychiatric evaluation. Ex. 4 
 
The DOE Psychiatrist examined the Individual in September 2010. During the examination the 
Individual admitted that in 2008 his physician had informed him that his liver enzymes were 
elevated as a result of his alcohol consumption. Ex. 4 at 4-5. The Individual also admitted that 
his wife and children had previously expressed their concerns about his alcohol consumption. 
Ex. 4 at 4, 9. The Individual also informed the DOE Psychiatrist that he would typically consume 
a beer at lunch. Ex. 4 at  5, 9. He also informed the DOE Psychiatrist that in June 2010 his 
supervisor at work informed him that several of his co-workers had expressed concern regarding 
the Individual’s alcohol consumption. Ex. 4 at 5, 9. During the three days prior to his collapse, 
the Individual admitted consuming six to 12 beers per day. Ex. 4 at 5-6, 9.  
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In his October 2010 evaluative report (Report), the DOE Psychiatrist diagnosed the Individual as 
suffering from “Alcohol Dependence with Physiological Dependence, in Early Full Remission, 
without evidence of rehabilitation or reform.” Ex. 4 at 1, 9-11. The DOE Psychiatrist also opined 
in the Report that the Individual’s Alcohol Dependence was an illness that that could cause a 
significant defect in judgment or reliability. According to the Report, in order for the Individual 
to demonstrate adequate evidence of rehabilitation or reform the Individual would, in addition to 
his recently completed 28-day treatment program, have to continue his current outpatient 
treatment program and maintain abstinence for a period of one year. Ex. 4 at 11.    
                                                                                                                                                                                    

IV.   ANALYSIS 
 

A. Criteria H and J 
 
The Criteria H and J concerns at issue in this case primarily arise from the Individual’s recent 
diagnosis of Alcohol Dependence and the DOE Psychiatrist’s finding that the Individual’s 
Alcohol Dependence is an illness that could cause a significant defect in judgment or reliability.  
Excessive use of alcohol raises a security concern due to the heightened risk that an individual’s 
judgment and reliability may be impaired to the point that he or she may fail to safeguard 
classified matter or special nuclear material. See Personnel Security Hearing, Case No. 
TSO-0733 (July 13, 2009) (Criterion J case involving alcohol misuse). Excessive alcohol 
consumption often leads to the exercise of questionable judgment, unreliability, and failure to 
control impulses, and increases the risk of unauthorized disclosure of classified information due 
to carelessness. “Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information” issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines), at Guideline G.    Given 
the Individual’s recent diagnosis of Alcohol Dependence, I find the LSO had ample grounds to 
invoke Criteria H and J. 
 
To mitigate the Criteria H and J concerns raised by the record in this case, the Individual 
presented testimony from himself along with testimony from his wife, father-in-law, and the 
Individual’s Psychiatrist to support his claim that he is now rehabilitated and reformed from his 
Alcohol Dependence and that, consequently, any security concerns arising from this condition 
have been resolved. 
 
The Individual’s wife testified to and confirmed the facts surrounding the development of the 
Individual’s Alcohol Dependence. Her testimony is summarized below. Throughout the majority 
of their l5-year marriage, the Individual would consume a few beers every night but she did not 
believe that his consumption caused any problems. Tr. at 15. However, during the last couple of 
years, beginning with his hernia operation, the Individual’s alcohol consumption increased and 
the Individual began to withdraw from family activities. Tr. at 17-18.  She approached the 
Individual some time after the hernia surgery to express her concerns regarding his increased 
alcohol consumption. Tr. at 30.  During the three days leading up to the Individual’s collapse, the 
Individual had consumed “quite a bit” of alcohol and had been sleeping around the clock. Tr. at 
27.  At the hospital, the physicians informed her that the Individual had a cardiac problem and 
that his liver was impaired. Tr. at 28. Accordingly, the physicians recommended that he be 
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admitted to treat his cardiac condition and to give him the opportunity to detoxify his body from 
excessive alcohol. Tr. at 28.  
 
The Individual’s wife also testified that on the day before the Individual’s discharge from the 
hospital, the Individual informed her that he wanted to attend a nationally known out-of-state 
alcohol treatment facility. Tr. at 32-33. After the Individual left for the treatment program, the 
Individual’s wife went to a one-week program sponsored by the treatment facility. Tr. at 34. 
During their time together, the Individual specifically acknowledged to her that he had an 
alcohol problem. Tr. at 34. She also noticed during her participation in the program that the 
Individual’s health had improved dramatically. Tr. at 34-35.  
 
When the Individual returned home, the Individual and his wife entered into family counseling 
and marriage counseling. Tr. at 37, 39. The Individual’s wife also testified that the Individual 
also attends counseling sessions with a substance abuse counselor. She also testified that the 
Individual attends AA twice a week and seems to try to apply the lessons learned in the 
meetings.  Tr. at 38. Their children have also noticed the change in the Individual since his 
treatment and the Individual has become much more involved in their children’s lives. Tr. at 44-
45; Ex. A-C (letters of support from each of the Individual’s children).  As a result of the 
Individual’s treatment and cessation of alcohol consumption, the Individual’s spouse feels very 
optimistic about the Individual’s prospects for the future given the Individual’s intense 
determination to succeed at any task, as shown over the course of their life together. Tr. at 42, 
69.  Additionally, the Individual’s wife believes that the Individual’s desire to work at the DOE 
facility and make an important contribution to the nation is a powerful motivation for the 
Individual to remain abstinent. Tr. at 70.  
 
The Individual’s wife also testified that, as of the date of the hearing, the Individual has not 
consumed alcohol for eight months. Tr. at 67-68. Since the Individual’s return from the treatment 
center, the Individual’s wife has attended social events where alcohol has been served. During 
none of these events did the Individual consume alcohol. Tr. at 65. Other than a small amount of 
cooking wine, the Individual’s wife does not keep any alcohol in their house. Tr. at 65.  When 
asked what she would do if the Individual began to consume alcohol again, the Individual’s wife 
replied that she would contact her family counselor as well as several friends who have  
experienced a similar life situation. Tr. at 66.   
 
With regard to the Individual’s chronic pain, the Individual’s wife testified that the Individual is 
currently attending physical therapy twice a week, as well as doing recommended stretching 
exercises at home. Tr. at 70.  The Individual’s wife believes that the Individual’s awareness of 
physical factors that aggravate his pain condition, such as sitting too long, has increased. Tr. at 
71. The Individual’s wife also testified that the Individual is using more of the “tools” he learned 
at the treatment center to address his chronic pain condition. Tr. at 70-71. 
 
The father-in-law testified that he had known the Individual for approximately 17 years. Tr. at 
99.  Prior to the Individual’s collapse, the father-in-law and the Individual had a polite 
relationship but did not communicate much. Tr. at 116.  Several years before the Individual’s 
collapse, the Individual’s wife complained to him about the Individual’s increasing alcohol 
consumption. Tr. at 114-15. Upon seeing the Individual after his collapse and return from the 
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hospital, the father-in-law observed that the Individual had lost weight, had no color in his face 
and seemed weak. Tr. at 101.  
 
After the Individual’s return from the rehabilitation facility, the father-in-law attended a family 
New Year’s party with the Individual and his wife. Tr. at 107-08. At the party he noticed several 
significant changes in the Individual. The Individual’s color seemed better and he had gained 
weight. The father-in-law testified as to his belief that the Individual was a “changed man.” Tr. at 
109. As a sign of the change in the Individual, the father-in-law testified that the Individual was 
now looking people in the face when he spoke to them. Tr. at 109-10 The Individual’s mood and 
personality had changed. The father-in-law observed that Individual would only consume coffee 
or a Coca-Cola during the event even though alcohol was available. Tr. at 109-10.   
 
At the hearing, the Individual testified that before his collapse, he consumed alcohol regularly 
every day in moderate amounts. Tr. at 88. He began to consume more alcohol after his hernia 
operation in response to the chronic pain that developed after his operation. Tr. at 88, 124. After 
increasing his alcohol consumption, he started to withdraw from the activities, such as ballroom 
dancing, performing music, and playing bridge, that he usually enjoyed with his family. Tr. at 
88.  The Individual also testified that his wife did approach him about the level of his alcohol 
consumption but that he did not believe that he had a problem. Tr. at 54, 90.  However, when the 
Individual collapsed at home and received the hospital physicians’ opinion that his cardiac 
illness had been caused by excessive alcohol consumption, he began to realize that he had a 
problem with alcohol and decided to enter into a treatment program. Tr. at 125.  
 
At the inpatient treatment program, the Individual learned about his alcohol problem. 
Additionally, because the Individual’s chronic pain condition was a significant issue, the facility 
treated the Individual by referring him to physical therapy to address his chronic pain condition. 
Tr. at 126.  In addition to physical therapy, the treatment facility instructed the Individual as to 
additional tools, such as meditation, that could help relieve his pain. Tr. at 126. Additionally, the 
Individual testified that at the treatment facility he worked through the 12 steps contained in the 
AA’s “Big Book” and participated in group therapy. Tr. at 127.  Because the treatment program 
at the facility emphasizes the “whole person,” the Individual has also reviewed all aspects of his 
life, including relationships. Tr. at 132. The Individual completed the treatment program and 
returned home. Tr. at 133-34. See Exhibit D (Discharge plan from facility). 
 
Pursuant to the treatment facility’s recommendation after his discharge, the Individual began to 
attend AA meetings and sought individual counseling from a substance abuse counselor in which 
he is still participating. Tr. at 134, 141. Ex. G (Letter from drug and alcohol abuse counselor).  
He also receives follow-up calls from the treatment center to monitor his progress. Tr. at 136.  As 
part of the process to return to work, the Individual has been meeting with an Employee 
Assistance Program psychologist to monitor his progress in dealing with his alcohol problem. Tr. 
at 137. Additionally, the Individual has been subject to random alcohol breath tests. All tests 
have been reported as negative for alcohol. Tr. at 137-38; Exhibit F (alcohol breath test results).  
 
The Individual admitted that while working through the 12-steps, he had difficulty with the steps 
that had a spirituality component since he is not “religious.” Tr. at 128. At the treatment facility, 
the Individual had to work hard to come up with a definition of spirituality that he could use in 
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his treatment program. Tr. at 183.  Because of his belief that some of the 12 steps of AA are 
religiously-based, he has not obtained a sponsor. Such a sponsor would perhaps ask the 
Individual to work on the religion-based steps. Tr. at 166. Nonetheless, he believes that he gets 
benefits from his attendance at AA meetings from listening to others’ experiences. Tr. at 166.  
 
At the hearing, to provide support as to his involvement with AA, the Individual submitted a 
sworn declaration from a member of the AA meeting he attends. The letter states that the 
member has been a sponsor for several AA attendees and that he customarily speaks with the 
Individual before the beginning of each meeting. Ex. I at 2 (paragraph 5). The member states that 
the Individual attends meetings at least weekly. Ex. I at 2 (paragraph 4). He also declares that the 
Individual has read and studied extensively since joining the group and that the Individual is 
committed to practicing abstinence and practicing the AA principles that support his abstinence. 
Ex. I at 2 (paragraph 5). 
 
As to his future intentions, the Individual testified that he plans to remain abstinent and attend 
AA once a week indefinitely. Tr. at 143, 146, 180, 185. He also testified that he has had 
opportunities to consume alcohol on work-related trips, such as to Las Vegas, but has been able 
to maintain his sobriety. Tr. at 145. Further, the Individual has not experienced any craving to 
consume alcohol since he stopped consuming alcohol approximately eight months from the date 
of the hearing. Tr. at 145, 203.  In addition, the Individual testified that the pain from his chronic 
condition has been reduced since he began physical therapy and began using the other tools he 
learned from the facility. Tr. at 184.  
 
The Individual also introduced testimony from the Individual’s Psychiatrist evaluating his 
current condition. The Individual’s Psychiatrist examined the Individual in February 2011, and 
conducted a traditional psychiatric interview and reviewed the Report as well as the summary of 
security concerns included in the Notification Letter. Tr. at 189-90. He found the Individual to be 
a coherent, intelligent man who provided reliable information about himself. Tr. at 190-91. He 
found no evidence of any major psychiatric disorder other than an issue with alcohol. Tr. at 191. 
He testified that he agreed with the DOE Psychiatrist’s opinion that the Individual suffered from 
Alcohol Dependence. Tr. at 191. 
 
The Individual’s Psychiatrist went on in his testimony to opine regarding the Individual’s current 
state of rehabilitation. The Individual’s Psychiatrist noted that the Individual’s treatment program  
at the facility included elements from AA and an educational component about his disease as 
well as help for the Individual’s chronic pain problem. Tr. at 195. The treatment program 
enabled the Individual to “own” his alcohol problem and provided a “springboard” for the 
Individual to continue with treatment after completing the program at the treatment facility. Tr. 
at 196, 205. He also noted that the Individual, through the treatment program, has obtained  
insight into others. Tr. at 196. Further, the Individual’s Psychiatrist found that the Individual is 
very motivated to do things which will allow him to reconnect with the members of his family. 
Tr. at 198.  The Individual’s efforts to connect with his family now substitute for his former 
desire to consume alcohol. Tr. at 198. Given the treatment program the Individual has completed 
and the significant changes the Individual has made in his life, the Individual’s Psychiatrist 
believes that the Individual will continue his abstinence, notwithstanding the fact that, as of the 
date of the hearing, the Individual had demonstrated only eight months of abstinence. Tr. at 199, 
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203.  The Individual’s Psychiatrist concluded his testimony by stating his belief that the 
Individual has shown adequate evidence of rehabilitation and reformation. Tr. at 203.   
After listening to all of the Individual’s witnesses, the DOE Psychiatrist offered his testimony. 
While the DOE Psychiatrist considers it a negative factor that the Individual has not obtained an 
AA sponsor, he does believe that the Individual is benefiting from his attendance at the meetings 
and his participation with AA has been adequate. Tr. at 223. Specifically, he believes that, 
despite the Individual’s reservations about AA spiritual-based steps, the Individual has friends at 
AA and could go to AA meetings if he had an urge to consume alcohol. Tr. at 224. The DOE 
Psychiatrist’s general guideline for establishing adequate evidence or reformation and 
rehabilitation from alcohol disorders includes abstinence for a year unless there are “good 
reasons” that there should be an exception to the guideline. Tr. at 226. While the Individual’s 
case is close, he believes that that the Individual has, as of the date of the hearing, demonstrated 
adequate evidence of rehabilitation and reformation. Tr. at 232. 
 
To support his opinion, the DOE Psychiatrist testified that the Individual completed a program at 
one of the best treatment facilities in the United States. Tr. at 227. The program has a strong 12-
step and spiritual component and can be effective even if a particular individual is not religious. 
Tr. at 227. The DOE Psychiatrist noted the Individual’s strong desire to resume his career at the 
DOE facility provides a significant motivation to continue abstinence. Tr. at 231. Even stronger 
than his career motivation is the Individual’s intense desire to be a part of his family and repair 
the damage to his marriage that has been caused by his misuse of alcohol. Tr. at 231. Neither of 
these motivations was apparent when the DOE Psychiatrist examined the Individual earlier. Tr. 
at 231.  The DOE Psychiatrist expressed his belief that the Individual would be a good candidate 
to maintain his abstinence. Tr. at 232. 
 
After listening to all of testimony and reviewing all of the evidence before me I find that the 
Individual has resolved all of the Criteria H and J derogatory information. To the Individual’s 
credit, I believe that he has been extremely proactive in seeking medical and psychological 
treatment for his alcohol dependence. I find the testimony of the Individual’s wife and the father-
in-law, as well as the breath testing results, very convincing on the issue of the Individual’s 
commitment to maintaining his abstinence and the profound changes the Individual has made 
with regard to the relationships with his family. Further, as demonstrated by the AA member’s 
sworn declaration, the Individual’s involvement with AA is genuine despite his problems with 
the spiritual nature of the program. Significantly, I believe that a primary factor contributing to 
the development of the Individual’s alcohol disorder, his chronic pain condition, is now under 
better control. The Individual has demonstrated that through physical therapy he now has a better 
method to manage the condition. 
 
I also found the testimony of the Individual’s Psychiatrist and the DOE Psychiatrist convincing 
on the issue of the Individual’s rehabilitation. Both experts especially noted the quality of the 
Individual’s formal treatment program, the Individual’s extraordinary self-motivation and the 
Individual’s support systems in AA and family as significant factors in their opinions that the 
Individual has demonstrated adequate evidence of rehabilitation and reformation. Both 
professionals made this determination even in light of the fact that, as of the date of the hearing, 
the Individual had only eight months of abstinence.  I find both psychiatrists’ opinions well 
supported by the available evidence. Given the sum of the evidence before me, I find that the 
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Individual has resolved the security concerns raised by the Criteria H and J derogatory 
information presented in the Notification Letter. 
 

V. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H and J have been resolved. I 
thus conclude that restoring to the Individual an access authorization “would not endanger the 
common defense and security and would be clearly consistent with the national interest.” 
10 C.F.R. § 710.7(a). Consequently, the Individual’s access authorization should be restored.  
The parties may seek review of this Decision by an Appeal Panel under the regulations set forth 
at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: April 22, 2011 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                              May 18, 2011

  

                                                     DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 3, 2011

Case Number: TSO-0985

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”)

to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations set forth at

10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material.”  As discussed below, after carefully

considering the record before me in light of the relevant regulations, I have determined that the

individual’s access authorization should be granted.

I. Background 

The individual is an applicant for a DOE security clearance.  In March 2010, as part of a background

investigation, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the

individual to address the individual’s alcohol use.  In addition to the PSI, the LSO requested the

individual’s medical records and recommended a psychological evaluation of the individual by a

DOE consultant psychologist (DOE  psychologist).  The DOE psychologist  examined the individual

in July 2010 and concluded that the individual “presents a credible history of alcohol abuse,” and

suffers from denial which causes a significant defect in his judgement and reliability.

In October  2010, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory
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2/Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been

diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol.

10 C.F.R. § 710.8(j). 

information fell within the purview of one potentially disqualifying criterion set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (j) (hereinafter referred to as Criterion J.  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychologist.  The individual presented the testimony

of two witnesses - his supervisor and his wife.  He also testified on his own behalf.  The DOE and

the individual submitted a number of written exhibits prior to and during the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  
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III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one criterion as a basis for denying the individual’s security

clearance, Criterion J.  To support Criterion J in this case, the LSO relies on the following

information revealed during a March 2010 PSI: (i) the individual admitted that he “sometimes”

drinks to the point of intoxication and admitted that he had a problem with alcohol from 2000

through 2003, (ii) the individual admitted that he last drank to the point of intoxication about a

month prior to the interview and estimated that he drinks to that point once every six to eight weeks,

and (iii) the individual acknowledged his March 2001 and September 2003 arrests for Public

Intoxication.  He admitted to consuming three large mixed drinks and eight or nine beers,

respectively, prior to the arrests.  In addition, the LSO cites the DOE psychologist’s opinion that the

individual has a history of alcohol abuse and is in denial in that “he cannot connect his drinking with

his history of poor life choices and legal consequences.”  DOE Exh. 3.  

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s alcohol use under Criterion J.  The excessive consumption of alcohol itself

is a security concern because that behavior can lead to the exercise of questionable judgment and the

failure to control impulses, which in turn can raise questions about a person’s reliability and

trustworthiness.  See Guideline G of the Revised Adjudicative Guidelines for Determining Eligibility

for Access to Classified Information issued on December 29, 2005, by the Assistant to the President

for National Security Affairs, The White House. 

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual started drinking at age 18 as a senior

in high school.  DOE Exh. 9.  According to the individual, he regularly drank between six and nine

beers at parties on the weekends.  Id.  During college, his drinking increased from a twelve pack of

beer to several shots of liquor at parties on weekends.  Id.  When the individual began working, he

states that his drinking increased even more, perhaps consuming a twelve pack of beer on both a

Friday and a Saturday.  Id.  In March 2001, the individual was arrested and charged with Public

Intoxication and Possession of False Identification after being caught by police at a bonfire on

someone else’s property.  Id.  He pled guilty to the charges and was fined $450.00 and served six

months of probation.  In September 2003, the individual was again charged with Public Intoxication

when he was found trying to re-enter his friend’s car through the sunroof in a bar parking lot.  He

pled guilty to these charges and was again fined.  Id.  

The individual acknowledged his Public Intoxication arrests and described his current alcohol

consumption as typically drinking five or six beers “most” weekends.  See DOE Exh. 8.  He also

reported that he last drank to the point of intoxication about a month prior to the PSI.  Id.  The

individual estimated that it would take about nine beers over two to three hours to reach the point

of intoxication.  Id.  He further estimated that he drinks to that point every six to eight weeks.  Id.

V. Analysis
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should be granted.  I find that granting the individual’s DOE security clearance

will not endanger the common defense and security and is clearly consistent with the national

interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision are

discussed below.

A. Alcohol Abuse - Criterion J

1. The Individual’s Testimony

The individual did not dispute his previous history of alcohol use or his Public Intoxication arrests.

At the hearing, he acknowledged that he began drinking as a senior in high school and increased his

drinking in college.  Transcript of Hearing (Tr.) at 38 and 39.  The individual explained that his 2001

arrest for Public Intoxication occurred after high school at the age of 20 when he drank eight or nine

beers with friends at a bonfire.  He stated that he was not given a Breathalyzer test, but that the police

smelled alcohol on him.  Likewise, in 2003, the individual stated that he was arrested for Public

Intoxication again.  On this occasion, the individual testified that he had consumed about three

mixed drinks after being out with a friend at a bar.  Id. at 42.  The individual explained that he got

locked out of his friends car after smoking a cigarette outside.  He tried to re-enter the car through

the sunroof when the car’s alarm went off which alerted police who were nearby.  Id. at 41.

According to the individual, he was not given a Breathalyzer, but the police smelled alcohol on his

breath.  The individual stated that his typical consumption in 2009, the time he completed his

Questionnaire for National Security Positions, was six or seven beers once a week or once every

other week.  Id. at 34.  However, he stated that the last time he consumed alcohol was on New Year’s

Eve 2011.  Id.  The individual could not recall the last time he was intoxicated, but estimated that

it was during the summer,  about six months ago.  Id. at 35.  He testified that he has grown more

responsible over the last several years and attributed this growth to the increased responsibility of

marriage, owning a home and preparing to start a family.  Id. at 48.   The individual admitted that

he did not exercise good judgment in the past with respect to his drinking, but now considers himself

reliable.  Id. at 49.  He testified that he now only drinks a couple of beers on random occasions when

he is fishing, golfing or out to dinner.  Id. at 50.     

During the hearing, the individual also offered the testimony of his supervisor and his wife to

corroborate his testimony.  The individual’s supervisor testified that the individual has worked for

him for about a year and a half.  Id. at 9.  He stated that the individual handles himself professionally
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4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The

text of a cited decision may be accessed by entering the case number of the decision in the search engine

located at http:www.oha.doe.gov/search.htm.   

and that he has never seen the individual intoxicated or exhibiting any signs of drinking.  Id. at 13.

The supervisor further testified that he has socialized with the individual on occasion, eating lunch

and playing golf,  and the individual has not consumed alcohol.  Id. at 16.  He believes the individual

is a reliable person who uses good judgment. The individual’s wife, who has known the individual

for three and a half years and has been married to him for a year, testified that the individual has

significantly cut back on his drinking about six months ago and currently does not drink.  Id. at 30.

The wife testified that the last time she saw the individual drink was on New Year’s Eve and the last

time she saw him intoxicated was about a year ago.  Id. at 26.  The wife further testified that her ex-

husband was an alcoholic and would not have put herself back in the same situation with the

individual.  Id. at 24.    

2. The DOE Psychologist’s Testimony and Report

The DOE psychologist stated in his Psychological Report that the individual has a credible history

of alcohol abuse and suffers from denial which causes a significant defect in his judgment and

reliability.  He opined that the individual should participate in an intensive outpatient program where

he would receive education and clarification as to his condition and recommendations on being

compliant with the goals of sobriety.  After listening to the testimony of all of the witnesses in this

case, the DOE psychologist testified that there is no question that the individual engaged in binge

drinking and drinking to excess in college.  He stated that there is also no question that the

individual’s drinking has moderated as he has taken on more adult responsibility.  Id. at 63.  He

believes the individual has been candid and forthcoming with him and now understands the concerns

associated with his past alcohol use.  The DOE psychologist further testified that the individual

currently has sufficient support to be in remission from his alcohol abuse.  Id. at 75.  He noted that

the individual is not currently drinking at a level that would be considered abusive.  Although he

believes that the individual has a higher vulnerability to alcohol abuse than someone without his

history, he did not believe the individual is likely to resume his patterns of alcohol consumption.

According to the DOE psychologist, the individual has made substantive lifestyle changes and no

longer requires the outpatient treatment he initially recommended as necessary for rehabilitation from

his alcohol abuse.  He further stated that the individual’s “shortfall” in his judgment has been

remedied, that there are no questions with his judgment and reliability and that individual’s

prognosis for the future is good.  Id. at 79.  

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychologist, who opined that the individual currently

has sufficient support to be in remission from alcohol abuse, and that his past alcohol consumption
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no longer causes a defect in his judgment and reliability.  Moreover, from a common-sense

perspective, the following factors weigh in favor of granting the individual’s access authorization.

During the hearing, the individual credibly testified that he has grown and has taken more

responsibility for his behavior.  He now spends a great deal of his time with family or on social

hobbies such as fishing.  He further testified that he understands the concerns with his past alcohol

abuse and has significantly moderated his drinking, consuming alcohol on random occasions.  In

addition, the individual has demonstrated a pattern of responsible use.  See Adjudicative Guideline

G at 23(b).  I am persuaded by the DOE psychologist’s opinion that the individual’s alcohol abuse

is in remission and that his prognosis is good, and furthermore that he no longer requires outpatient

treatment as previously recommended.  Therefore, I find that the individual has provided adequate

evidence to mitigate Criterion J.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion J.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

brought forth convincing evidence to mitigate the security concerns associated with Criterion J.  I

therefore find that granting the individual’s access authorization would not endanger the common

defense and security and would be consistent with the national interest. Accordingly, I find that the

individual’s access authorization should be granted.  The parties may seek review of this Decision

by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: May 18, 2011        



*  The original of this document contains information which is subject to withholding from 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  January 4, 2011 
 
Case Number:  TSO-0987 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should restore the Individual’s access authorization.   
 
I. PROCEDURAL BACKGROUND 
 
During a routine reinvestigation regarding his security clearance, the Individual disclosed certain 
information on a June 2010 Questionnaire for National Security Positions (QNSP) that prompted 
an October 2010 Personnel Security Interview (PSI).  DOE Exs. 5, at 7; 9.  After reviewing the 
Individual’s personnel security file, the local security office (LSO) informed the Individual in a 
November 2010 Notification Letter that there existed derogatory information that raised security 
concerns under 10 C.F.R. § 710.8 (f) and (l) (Criteria F and L, respectively).  See Notification 
Letter, November 19, 2010.  The Notification Letter also informed the Individual that he was 
entitled to a hearing before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced nine exhibits into the record and did not present any witnesses.  The 
Individual, represented by counsel, presented his own testimony, as well as the testimony of his 
ex-wife, his friend and former tenant, a co-worker, two supervisors, and two senior management 
officials.  The Individual also tendered six exhibits.  Indiv. Exs. A – F.   See Transcript of 
Hearing, Case No. TSO-0987 (hereinafter cited as “Tr.”). 
 
II. REGULATORY STANDARD 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In weighing the relevant 
factors, the Hearing Officer considers adjudicative guidelines that set forth a more 
comprehensive listing of relevant factors.  See Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information (issued on December 29, 2005 by the Assistant to 
the President for National Security Affairs, The White House) (the Adjudicative Guidelines),   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III.  FINDINGS OF FACT AND ANALYSIS 
 
A. Factual Background  
 
The Individual used marijuana on approximately four occasions between 1975 and 1977, while 
in high school and college.  DOE Ex. 9 (2010 PSI) at 33-34.  In 1980, upon graduation from 
college, the Individual began working for a DOE contractor.  The DOE granted the Individual a 
security clearance that same year.  Id. at 15.  In 1981, the Individual left his position to pursue 
his graduate studies.  DOE Ex. 8 (1988 PSQ) at 1.  The Individual subsequently returned in 
1982, and then left again in 1983 to complete his graduate studies.  Id.; DOE Ex. 9 at 10.  While 
pursuing his graduate studies in 1983, the Individual smoked marijuana on two separate 
occasions.  DOE Ex. 9 at 13.  Upon completion of his graduate studies, the Individual returned to 
a position with the DOE contractor.  DOE Ex. 8 at 1.   
 
In 1988, the Individual completed a Personnel Security Questionnaire (PSQ) during a routine 
reinvestigation of his security clearance.  DOE Ex. 8.  The PSQ asked, in pertinent part, “are you 
now, or have you ever used any narcotic, hallucinogen, stimulant, depressant, or cannabis (to 
include marijuana and/or hashish), except as prescribed by a licensed physician?”  Id. at 4.  The 
Individual answered “yes” to that question, stating that he used marijuana while in college.  Id.  
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In 1990, the LSO sent the Individual a Letter of Interrogatory (LOI) to obtain more information 
regarding his past drug use.  DOE Ex. 4.  The LOI asked whether the Individual had ever used 
any illegal drugs.  The Individual answered “yes” and again listed marijuana use while in 
college.  Id. at 1. 
     
In 2000 and 2005, the Individual again underwent routine reinvestigations of his security 
clearance, and completed QNSPs.  DOE Exs. 6 (2005 QNSP), 7 (2000 QNSP).  With respect to 
illegal drug use, question 24(b) on the QNSP asks, “have you ever illegally use[d] a controlled 
substance … while possessing a security clearance …?”  Id. (emphasis in original). The 
Individual answered “no” on the 2000 and 2005 QNSPs.  Id.   
 
During a 2010 reinvestigation of his security clearance, the Individual again completed a QNSP.  
DOE Ex. 5 (2010 QNSP).  On the 2010 form, the Individual answered “yes” to question 24(b).  
Id. at 7.  The Individual noted that he used marijuana on two occasions in 1983 while in graduate 
school.  Id.    
 
B. Criterion F – Alleged Falsification or Misrepresentation of Information  
 
 1. The Security Concern 
 
Criterion F pertains to false statements or misrepresentations by an individual during the course 
of an official inquiry regarding the individual’s eligibility for access authorization, including 
responses during personnel security interviews or on security questionnaires.  Such statements 
raise serious doubts regarding an individual’s honesty, reliability, and trustworthiness.  10 C.F.R 
§ 710.8(f).  The DOE security program is based on trust, and when a security clearance holder 
breaches that trust, it is difficult to determine to what extent that individual can be trusted again 
in the future.  See Adjudicative Guideline E, ¶ 15; see also, e.g., Personnel Security Hearing, 
Case No. TSO-0727 (2009).2   
 
In the Notification Letter, the LSO states that the Individual’s failure to list his 1983 drug use on 
his 1988 PSQ, 1990 LOI, and his 2000 and 2005 QNSPs raises concerns under Criterion F.  In 
light of the Individual’s failure to list his 1983 marijuana use on his security questionnaires, I 
find that the LSO had sufficient grounds to invoke Criterion F. 
 

2. Whether the Individual Has Mitigated the Criterion F Concerns  
 
As explained in detail below, I find that the Individual has mitigated the Criterion F concern 
raised by his omission of his 1983 marijuana use on the 1988 PSQ, 1990 LOI, 2000 QNSP, and 
2005 QNSP.  As an initial matter, I find that the falsifications are limited to the 1988 PSQ and 
1990 LOI.  As set forth below, the Individual has demonstrated that he was unaware that he held 
an active security clearance when he used marijuana in 1983 and, therefore, he believed he 
answered the questions on the 2000 and 2005 QNSPs truthfully. The remaining issue, then, is 

                                                 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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whether the Individual has presented sufficient evidence to mitigate the Criterion F concerns 
arising from the 1998 and 1990 falsifications.  As explained in detail below, I find that the 
Individual has mitigated those concerns. 
 
  a. The 2000 and 2005 QNSPs 
 
The Individual testified that he did not deliberately falsify or omit information on the 2000 and 
2005 QNSPs.  Tr. at 171-72.  He testified that he answered “yes” on the 2010 QNSP only 
because he wanted to straighten out his 1988 and 1990 omissions and question 24(b) “happened 
to be the question I used to do it.”  Tr. at 173.   He believed at the time he completed the forms 
that he did not have an active security clearance at the time of his 1983 drug use.  Tr. at 171.  
The Individual did not maintain a clearance when he pursued his graduate studies in 1981 and he 
believed that the same situation existed in 1983.  He stated, “I was away from [the site], I wasn’t 
working … I’d turned in my badge, I didn’t have access to the site or classified information … 
all the signs were there for me.  It was just like back in [1981] … It was clear in my mind.”  Tr. 
at 171-72.  He added that he “learned last year” that he did have a clearance at the time, and “that 
was a surprise.”  Tr. at 168.   
 
The Individual’s testimony is consistent with his responses during the October 2010 PSI.  During 
that interview, the Individual stated, “I know that my clearance lapsed … it lapses after a certain 
period of time.  Um, I don’t remember how long it took me to get it back.”  DOE Ex. 9 at 14.  
Further in the interview, when informed by the interviewer that, although his clearance lapsed in 
1981, it remained active in 1983 when he left to complete his graduate studies, the Individual 
responded, “so it didn’t lapse, you’re saying?”  Id. at 15.  He stated that, when he left to complete 
his graduate studies, he was not sure that he would return to DOE but he believed that he would 
be able to do so if he wanted to.  In any event, the Individual stated, “if you tell me [that the site] 
didn’t, you know, lapse my clearance, I’ll, you know, accept that.”  Id. at 28.  The Individual’s 
responses support his assertion that he was surprised to learn that his clearance remained active 
in 1983 while he left his position to complete his graduate work.   Therefore, his testimony that 
he did not deliberately falsify his response to question 24(b) on his 2000 and 2005 QNSPs – 
whether he had ever used an illegal drug while holding a security clearance – is persuasive.  See, 
e.g., Personnel Security Hearing, Case No. TSO-0225 (2005) (individual found not to have 
knowingly used illegal drugs while holding a security clearance where he relinquished 
possession of his badge when he left his summer employment to return to school and was 
unaware that clearance remained active).  I find that the Individual’s testimony in this regard his 
bolstered by the testimony of his witnesses, outlined below, regarding the Individual’s honesty 
and trustworthiness.   
 
In sum, the Individual’s responses on the 2000 and 2005 QNSPs were unintentional mistakes, 
rather than deliberate falsifications.  Accordingly, I find that, to the extent that the Individual’s 
incorrect responses raised security concerns under Criterion F, the Individual has mitigated those 
concerns.  
 

b. The 1988 PSQ and 1990 LOI 
 



- 5 - 
 

As mentioned above, the Individual admits that he intentionally omitted his 1983 marijuana use 
on the 1988 PSQ and 1990 LOI.  Tr. at 165.  He acknowledged that one of the factors that led 
him to falsify his answers was his concern regarding whether he would lose his clearance and, 
therefore, his job.  Tr. at 167.  He was also very concerned about the potential damage to his 
professional image and reputation.  Tr. at 165.  He stated, “[marijuana use] didn’t fit with my 
image of myself … I’d already been working at [the site] for ten years, and I didn’t want to think 
of myself as a [drug user] as an adult, and I didn’t want … my co-workers to think of me that 
way either.”  Id.  He added that the marijuana use was an “anomaly” for him and “certainly not 
who [he] was at the time.”  Id.  The Individual expressed remorse for his falsification, describing 
it as “a big mistake” that had “been weighing on [him.]”  Id.; Tr. at 173.  The Individual 
described a recent personal event in his life that made him decide to rectify the falsifications.  Tr. 
at 173. 
 
As noted above, the DOE security program is based on trust, and security concerns stemming 
from an individual’s breach of that trust are difficult to resolve.  Once such a concern arises, the 
individual must demonstrate that he can now be trusted to be consistently honest and truthful 
with the DOE.  Mitigating factors include whether “so much time has passed, or the behavior is 
so infrequent, or it happened under such unique circumstances that it is unlikely to recur and 
does not cast doubt on the individual’s reliability, trustworthiness, or good judgment.” 
Adjudicative Guideline E, ¶ 17(c).  Under OHA precedent, relevant factors include whether the 
individual came forward voluntarily to admit his falsifications, the length of time since the 
falsification, how long the falsehood was maintained, whether a pattern of falsification is 
evident, and the length of time since the individual revealed or corrected the falsification.  See, 
e.g., Personnel Security Hearing, Case No. TSO-0801 (2009); Personnel Security Hearing, Case 
No. TSO-0727 (2009).  Ultimately, an individual must convince the Hearing Officer that the 
Individual will be truthful in the future. 
 
Although the length of time since an individual has disclosed the falsification is a relevant factor, 
that factor is considered together with all relevant factors.  Accordingly, the fact that the 
Individual did not correct his falsification until relatively recently (ten months ago), does not, 
standing alone, automatically mandate an unfavorable decision.  See, e.g., Personnel Security 
Hearing, TSO-0628 (2008) (individual’s voluntary disclosure during a security interview one 
year prior to hearing that she falsified QNSP 13 years earlier resolved due to passage of time 
since the falsification, the fact that it was an isolated incident, and the individual’s greater 
maturity and proven honesty and candor); Personnel Security Hearing, Case No. TSO-0260 
(2005) (individual falsified a security questionnaire 16 years earlier, voluntarily disclosed 
falsification one year prior to hearing, and demonstrated that he was “fully prepared to be 
scrupulously honest with the DOE in the future, even to his own detriment”); Personnel Security 
Hearing, Case No. TSO-0095 (individual’s deliberate falsification 10 years prior to hearing, 
disclosed approximately one year prior to hearing, found to be “mitigated by the passage of 
time”).  On the other hand, however, our precedent also makes clear that relatively recent 
falsifications are difficult to resolve.  See, e.g., Personnel Security Hearing, Cast No. TSO-0937 
(2010) (individual who falsified two QNSPs seven years and two years before the hearing, 
respectively, and lied to an investigator during an official interview two years before the hearing, 
did not resolve Criterion F concerns because he demonstrated a pattern of falsification spanning 
seven years, only admitted the falsification when confronted with the information, and had 
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shown a relatively short period of responsible behavior since the falsifications); Personnel 
Security Hearing, Case No. TSO-0688 (2009) (Criterion F concerns not resolved where 
individual’s voluntary disclosure of falsification on QNSP regarding past drug use was 
outweighed by the recency of the falsification – three years prior to the hearing – and the short 
period of time since the individual’s admission – eight months prior to the hearing); Personnel 
Security Hearing, Case No. TSO-0587 (2008) (individual who falsified two security 
questionnaires and lied to an investigator during an official interview found not to have resolved 
concerns because his multiple falsifications within an 18-month period, the most recent of which 
occurred 10 months prior to hearing, demonstrated a pattern of falsification and there was a short 
period of subsequent responsible behavior). 
 
In this case, the relevant factors, considered together, resolve the Criterion F concern.  The 
conduct at issue – two 1983 incidents of illegal drug use while in graduate school – occurred 
almost 30 years ago.  The Individual’s falsifications concerning that drug use occurred in 1988 
and 1990 - over 20 years ago.  The Individual did not believe that the 1983 drug use occurred 
while holding a clearance and, therefore, believed that he was voluntarily disclosing the 
information on his 2010 QNSP, rather than being required to do so.3  Given the almost thirty 
year passage of time since the drug use, it is unlikely that DOE would otherwise have become 
aware of this information.   
 
Moreover, in the over 20 years since the falsifications, the Individual has established himself as 
an honest and reliable person who takes security very seriously.  A management official testified 
that the Individual as very security-minded and conscientious.  Tr. at 45.  The official further 
testified that the Individual has established a reputation for honesty and credibility, as well as for 
diligence in adhering to security requirements.  Tr. at 51.  Another management official 
described the Individual as “one of the most conscientious security-related people” at their 
facility, and he noted that the Individual is “very proactive” in adhering to reporting 
requirements.  Tr. at 23.  The management official also added that the Individual is known for 
being very honest and demonstrating good judgment.  Tr. at 26.  The Individual’s supervisors 
and co-worker echoed the sentiments of the management officials.  Each of them described the 
Individual as honest and reliable.  Tr. at 71 (second-line supervisor, describing Individual as 
“honest to a fault”), 99 (direct supervisor, describing Individual as “extremely honest” and “very 
concerned about security issues”), 117-20 (co-worker, describing Individual as “always 
aboveboard” and “extremely concerned” about security).  In addition, the Individual’s ex-wife 
testified that the Individual is “incredibly honest and reliable,” so much so that they did not 
retain legal counsel during their divorce because she knew, from her experience with the 
Individual, “that he would treat [her] completely fairly.”  Tr. at 131-32.  The Individual’s friend 
testified that he was “a little shocked” by the Individual’s past falsification of security 
questionnaires because the Individual is very trustworthy and “a pillar of character that most 
people run to for support and guidance.”  Tr. at 152-53.  Finally, the Individual submitted records 
of his reporting of foreign travel, contacts with foreign nationals, contacts with members of the 
press, and changes of address or cohabitants.  See Indiv. Exs. A-D.  These documents 
demonstrate a pattern of compliance with security rules spanning approximately 20 years.   

                                                 
3 Thus, this case is distinguishable from situations in which an individual disclosed the information because he 
believed that it was responsive to the question and his failure to answer would constitute a falsification.  See, e.g., 
Personnel Security Hearing, Case No. VSO-0499 (2001); Personnel Security Hearing, Case No. VSO-0049 (1996).   
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C. Criterion L – Unusual Conduct  
 
 1. The Security Concern 
 
The LSO also invoked Criterion L.  Criterion L pertains to conduct tending to show that the 
Individual was “not honest, reliable, or trustworthy, or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).  In 
this case, the Criterion L concern stems from the Individual’s 1983 use of marijuana while 
holding a DOE access authorization.  See Adjudicative Guidelines, Guideline H, ¶ 25(g) (“[A]ny 
illegal drug use after being granted a security clearance” raises a security concern).  Because the 
Individual held a DOE security clearance when he used marijuana in 1983, the LSO had 
sufficient grounds to invoke Criterion L.        
 
 2. Whether the Individual Has Mitigated the Criterion L Concern 
 
As noted above, the Individual has established that he was not aware at the time of his 1983 
marijuana use that he held an active security clearance.  There is no evidence in the record 
suggesting that the Individual used any illegal substances at any other time since being granted a 
DOE security clearance in 1980.  Given these facts, I find that the Individual did not deliberately 
use an illegal drug while in possession of a security clearance.  See Personnel Security Hearing, 
Case No. TSO-0225 (2005).  Therefore, he has mitigated the Criterion L concern raised by his 
1983 marijuana use.   
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria F and L of the 
Part 710 regulations.  I also find that the Individual has presented sufficient information to fully 
resolve those concerns.  Therefore, I conclude that the restoring the Individual’s DOE access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should restore the Individual’s suspended access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: May 5, 2011 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                                 May 3, 2011

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 4, 2011

Case Number: TSO-0988

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  In September 2010, as part of a background investigation, the Local

Security Office (LSO) conducted a Personnel Security Interview (PSI) of the individual to address

the individual’s alcohol use.  In addition to the PSI, the LSO requested the individual’s medical

records and recommended a psychological evaluation of the individual in October 2010 by a DOE

consultant psychologist (DOE  psychologist).  The DOE psychologist concluded  that the individual

met the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV-TR) diagnosis for Alcohol-

Related Disorder, Not Otherwise Specified without adequate evidence of rehabilitation or

reformation.  The DOE psychologist further concluded that the individual’s mental illness causes

or may cause a significant defect in his judgment and reliability.  
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).  Finally, Criterion L relates in relevant part to information that a person has

“[e]ngaged in unusual conduct or is subject to any circumstances which tend to show that the individual is not honest,

reliable, or trustworthy . . .” 10 C.F.R. § 710.8(l).

In November 2010, the LSO sent a letter (Notification Letter) advising the individual that it

possessed reliable information that created a substantial doubt regarding his eligibility to hold an

access authorization.  In an attachment to the Notification Letter, the LSO explained that the

derogatory information fell within the purview of three potentially disqualifying criteria set forth in

the security regulations at 10 C.F.R. § 710.8, subsections (h), (j) and (l) (hereinafter referred to as

Criteria H, J and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychologist.  The individual presented the testimony

of three witnesses - two supervisors, a co-worker and his girlfriend.  He also testified on his own

behalf.  The DOE and the individual submitted a number of written exhibits prior to and during the

hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.
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B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites three criteria as bases for suspending the individual’s security

clearance, Criteria H, J and L.  To support Criterion H, the LSO relies on the DOE psychologist’s

report that the individual has been diagnosed with Alcohol-Related Disorder which causes or may

cause a significant defect in the individual’s judgment and reliability.  To support Criterion J in this

case, the LSO relies, inter alia,  on the following alcohol-related incidents: (1) in January 2006, the

individual was arrested and charged with Aggravated Battery with a Deadly Weapon, Aggravated

Assault with a Deadly Weapon and Abandonment or Abuse of a Child; (2) in September 2007, the

individual was arrested and charged with “Contributing to the Delinquency of a Minor” and

“Procuring for a Minor” after an officer discovered a six pack of beer in his presence and (3) in

October 1996, the individual was arrested and charged with Driving While Intoxicated (DWI), after

the individual’s breath alcohol content registered .08.  Finally, to support Criterion L, the LSO relies

on the following information regarding the individual’s criminal conduct: (1) the individual admitted

that since 2004, he has received 12 citations for Speeding with the most recent incident occurring

in September 2010; (2) in November 2007, the individual was cited for Open Container after he was

stopped for speeding; (3) in November 1995, the individual was charged with Reckless Driving,

Fleeing from an Officer, Criminal Damage to Property, Resisting Arrest and Running a Red Light.

Regarding the 1995 incident, the individual admitted to running the red light because he was drag

racing.

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The

security concerns associated with Criteria H and J are as follows.  First, a mental condition such as

Alcohol-Related Disorder can impair a person’s judgment, reliability and trustworthiness.  See

Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to

Classified Information issued on December 29, 2005, by the Assistant to the President for National

Security Affairs, The White House.  Second, the excessive consumption of alcohol itself is a security

concern because that behavior can lead to the exercise of questionable judgment and the failure to

control impulses, which in turn can raise questions about a person’s reliability and trustworthiness.
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See id. at Guideline G.  In addition, the information set forth above also raises questions about the

individual’s judgment and reliability under Criterion L.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has a history of excessive alcohol use

since the age of 16 and has been involved in a number of alcohol-related incidents from 1996 to

2006.  Specifically, in October 1996, the individual was arrested and charged with DWI.  He

admitted that he had been “hanging out” with a friend and drinking, estimating that he had consumed

eight or nine 12-ounce beers.  DOE Exh. 3 and 4.  The individual registered .08 on a Breathalyzer

test.  Id.  In September 1997, the individual was arrested and charged with “Contributing to the

Delinquency of a Minor” and “Procuring for a Minor.”  Id.  He admitted to drinking prior to the

arrest.  In January 2006, the individual was arrested and charged with Aggravated Battery with a

Deadly Weapon, Aggravated Assault with a Deadly Weapon and Abandonment or Abuse of a Child.

Id.  The individual had consumed two beers and two shots of whiskey while waiting at a bar for his

girlfriend.  When the individual’s girlfriend arrived, her former boyfriend and two of his friends

arrived a short time later.  The girlfriend’s former boyfriend began beating the individual’s car and

then punching his girlfriend in the face.  According to the individual, in an effort to protect his

girlfriend, he struck one of the assailants, unintentionally crushing his legs between his car and

another car.  The individual was arrested.  His BAC registered at .07.  Id.      

As part of a background investigation, the LSO conducted a PSI of the individual in September 2010.

During the interview, the individual admitted that he has received 12 citations for Speeding with the

most recent incident occurring in September 2010.  In addition to the citations, the individual

admitted to numerous alcohol-related incidents.  He described his current alcohol consumption as

ranging from one to two times a month to two times in four months.  The individual stated that the

last time he was intoxicated was on the 4th of July, when he consumed six to twelve beers over

several hours.  He further stated that his drinking has decreased and that he tries to limit himself to

two beers when he is going to drive.  The individual’s last reported alcohol infraction was a citation

for Open Container in November 2007.  When the 2010 PSI did not resolve the individual’s alcohol

issues, the LSO referred the individual to a DOE psychologist in October 2010 for a psychological

evaluation.  After examining the individual, the DOE psychologist concluded that the individual met

the criteria for Alcohol-Related Disorder, Not Otherwise Specified.  See DOE Exh. 4.  He further

concluded that the individual’s illness causes or may cause a significant defect in his judgment or

reliability.  Id.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should not be restored.  I cannot find that restoring the individual’s DOE

security clearance will not endanger the common defense and security and is clearly consistent with

the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this

decision are discussed below.

A. The Diagnosis of Alcohol-Related Disorder - Criteria H and J

1. The Individual’s Testimony

The individual did not dispute his diagnosis or his past alcohol-related incidents.  At the hearing the

individual acknowledged his past problems with drinking, but testified that he has since changed his

life and now dedicates most of his time to his family.  Transcript of Hearing (Tr.) at 68.  The

individual stated that since his 2006 arrest, there have been few occasions that he has been

intoxicated.  He testified that the last time he consumed alcohol was on the 4th of July.  He further

testified that he is in the process of entering his employer’s Employee Assistance Program (EAP)

and is currently active in his employer’s Fitness for Duty program.  Id. at 90.  Regarding his alcohol-

related offenses, the individual testified that he did not understand why he was charged with the

earlier offenses when he was under the age of 21.  He attributed these charges to being at “the wrong

place at the wrong time” and law enforcement officials carrying grudges against him.  Id. at 81.  The

individual testified that his future intentions regarding alcohol are to refrain from consuming alcohol

and to participate in EAP.  Id. at 89. 

During the hearing, the individual also offered the testimony of four witnesses to corroborate his

testimony: two supervisors, a co-worker and his girlfriend.  The individual’s girlfriend who has dated

the individual for seven years and has two children with him, testified that she has not observed the

individual drinking much alcohol in the past four years.  Id. at 14.  She further testified that she has

never seen the individual drunk and that the last time she saw him consume alcohol was on the 4th

of July.  Id. at 15.  The girlfriend testified that the individual is dedicated to his daughters and spends

a great deal of his time on family activities.  The individual’s supervisors and co-worker who have

all known the individual for about 10 years, testified that the individual is a dependable, dedicated

and good employee.  Id. at 46, 47, 50, 51, 58 and 59.  They further testified that they have never seen

the individual intoxicated or exhibiting any signs of drinking.  Id.          

 2. The DOE Psychologist’s Testimony and Report

The DOE psychologist stated in his Psychological Report that the individual meets the criteria for

Alcohol-Related Disorder, Not Otherwise Specified, without adequate evidence of rehabilitation or



- 6 -

4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The

text of a cited decision may be accessed by entering the case number of the decision in the search engine

located at http:www.oha.doe.gov/search.htm.   

reformation.  DOE Exh. 4.   He further opined that the individual’s illness causes a significant defect

in his judgment and reliability.  After listening to the testimony of all of the witnesses in this case,

the DOE psychologist testified that he believes the individual has a tendency to minimize and

misrepresent.  Tr. at 92.  Because of this tendency, the DOE psychologist stated that it is difficult to

take an objective view of the individual’s drinking.  He noted that sometimes the individual

represented his drinking as only two beers once a month to two intoxications once a month. He

testified, however, that he was impressed by the individual’s testimony and that of his girlfriend that

has not consumed alcohol since the 4th of July, eight months ago.  Id. at 93.  He opined that the

individual’s girlfriend serves a “very important stabilizing purpose for him” and believes that

without her, the individual would probably be drinking more.  Id.  The DOE psychologist further

testified that he believes the individual now clearly understands the DOE’s concerns with his alcohol

use.  He opined that the individual’s prognosis is good, but recommended that the individual remain

abstinent for one year, noting that the individual has only achieved eight months of abstinence thus

far.  The DOE psychologist testified that he was willing to excuse his recommendation of Alcoholics

Anonymous for the individual because the individual will be active in his employer’s EAP and

currently participates in the Fitness for Duty program.  However, he reiterated that the individual

needs to be abstinent for one year before he can be considered adequately rehabilitated.  Id. at 95-97.

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychologist, who opined that the individual is not

yet adequately rehabilitated.   During the hearing, the individual credibly testified that he has

changed his life by abstaining from alcohol and spending more time with his family.  In addition, the

individual has taken positive steps toward rehabilitation.  He intends to participate in his employer’s

EAP and currently participates in a Fitness for Duty program.  However, the individual, who testified

that he has not consumed alcohol in eight months, has not yet established a sufficient pattern of

abstinence.   See Adjudicative Guideline G at 23(b).  I am persuaded by the DOE psychologist’s

opinion that although the individual’s prognosis is good, the individual should achieve a year of

abstinence in order to be considered adequately rehabilitated.  Moreover, he has not yet begun

attending EAP. Because there is compelling expert testimony that the individual needs four more

months of sobriety and he has not begun participation in EAP, I find that the individual has not

provided adequate evidence to mitigate the security concerns under Criteria H and J.

B.  Criterion L

With respect to the Criterion L security concerns which relate to the individual’s alcohol-related

arrests,  I believe these concerns are inextricably intertwined with the judgement and reliability
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concerns found in Criteria H and J.    After considering the “whole person,” I am convinced that the

DOE cannot rely, at this time, on the individual’s ability to make sound judgment calls regarding the

safeguarding of classified information.  See Adjudicative Guidelines at (2)a.  I therefore find that the

individual has not sufficiently mitigated the LSO’s concerns regarding his alcohol-related incidents

under Criterion L.  With respect to the Criterion L concerns regarding the individual’s 12 citations

for Speeding, during the hearing, the individual could not provide an explanation for why he received

so many tickets in a short period of time.  Tr. at 85.  These offenses demonstrate a deliberate

disregard for the law.  Because the individual did not present any reasons for why he received these

citations, I find that the individual has not mitigated the LSO’s concerns with this conduct.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H, J and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria H and J.  I therefore cannot find that restoring the individual’s access authorization

would not endanger the common defense and security and would be consistent with the national

interest. Accordingly, I find that the individual’s access authorization should not be restored.  The

parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 10

C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date:   May 3, 2011       
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Case Name:   Personnel Security Hearing 
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Case Number:   TSO-0990 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed in a position that requires him to maintain a DOE access 
authorization.  See Ex. 5 at 1.  In a March 2010 Incident Report, the individual disclosed 
that he had driven the wrong way on a one-way road.  Ex. 10.  In August 2010, he 
submitted a “Follow Up” Incident Report, which indicated that he had been drinking at 
the time.  Ex. 9.  In September 2010, the Local Security Office (LSO) conducted a 
personnel security interview (PSI) to address the incident.  Ex. 5 at 1.  At the PSI, the 
individual acknowledged that in his March 2010 Incident Report, he omitted the fact that 
he was arrested and charged with Driving While Intoxicated (DWI), Open Container in a 
Motor Vehicle, and One Way Road Way Rotary Traffic Island.  Ex. 5 at 1; Ex. 4 at 1-3.  
He also acknowledged that he omitted significant information from a 1996 Incident 
Report.  In that incident, he reported that he was arrested for DWI.  He omitted that he 
was also charged with Failure to Report an Accident, Reckless Driving, Eluding Officers, 
and Negligent Use of a Firearm.  Ex. 5 at 1. 
 
As a result of the information gathered during the PSI, the LSO referred the individual to 
a DOE-consultant psychiatrist.  Ex. 4 at 1.  In November 2010, the DOE-consultant 
psychiatrist diagnosed the individual with Alcohol Dependence, with Physiological 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
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Dependence, in Early Full Remission, without Adequate Evidence of Rehabilitation or 
Reformation.  Ex. 8 at 12.   
In November 2010, the LSO issued the individual a Notification Letter advising him that 
it possessed reliable information that created a substantial doubt about his eligibility to 
hold an access authorization.  Ex. 1.  In an attachment, the LSO explained that the 
derogatory information falls within the purview of the potentially disqualifying criteria 
set forth in the security regulations at 10 C.F.R. § 710.8; subsections (f) (Criterion F),  
(j) (Criterion J), (h) (Criterion H), and (l) (Criterion L).2 
 
After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On January 7, 2011, the 
Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual was represented by an attorney.  He testified 
and called the following witnesses: his wife, a co-worker, his Alcoholics Anonymous 
(AA) sponsor, and his mental health counselor.  The DOE called the DOE-consultant 
psychiatrist.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concern 
 
The LSO cited the following allegations to support its Criterion F security concern: 
 

 In November 2006, the individual reported that in October 2006 he was arrested 
and charged with DWI.  He omitted, however, that he was also charged with 
Failure to Report an Accident, Leaving the Scene of an Accident, Reckless 
Driving, Eluding an Officer, and Negligent Use of a Firearm; 

 
 In March 2010, the individual reported that he drove on a one-way road through a 

construction zone.  (The report included no arrest.)  During a September 2010 
PSI, he admitted that he was arrested and charged with DWI, One Way Road Way 
Rotary Traffic Island, and Open Container in a Motor Vehicle; 

 
 During the September 2010 PSI, the individual denied having driven after 

consuming alcohol other than when he was arrested in October 1996 and March 
2010.  In an October 2010 psychiatric evaluation, however, he admitted that in the 
year before his March 2010 arrest, he had driven after drinking two other times; 
and 

                                                 
2  Criterion F relates to information that a person “has deliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire.”  Id. at § 710.8(f).  Criterion J relates to 
information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by 
a psychiatrist or licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  
Id. at § 710.8(j).  Criterion H relates to information that a person has “[a]n illness or mental condition 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant 
defect in judgment or reliability.”  Id. at § 710.8(h).  Criterion L includes “unusual conduct” and 
“circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security.”  Id. at  
§ 710.8(l). 
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 During the September 2010 PSI, the individual denied having ever blacked out 

after drinking.  In the October 2010 psychiatric evaluation, however, he admitted 
that in the year before his March 2010 arrest, he had done so twice. 
 

Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion F.  “Conduct involving . . . dishonesty . . . can raise questions about an 
individual’s reliability, trustworthiness[,] and ability to protect classified information.”  
Guideline E, STEPHEN J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR 

DETERMINING ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION (2005) 7 
[ADJUDICATIVE GUIDELINES].   
 
The LSO cited the following allegations to support its Criterion J and Criterion H security 
concerns: 

 
 In October 1996, the individual was arrested and charged with DWI; 

 
 During the September 2010 PSI, the individual admitted that beginning in 2009, 

once a month he drank to intoxication; 
 

 On March 13, 2010, the individual was arrested and charged with DWI and Open 
Container in a Motor Vehicle; 
 

 During the October 2010 psychiatric evaluation, the individual admitted that in 
the year before his March 2010 arrest for DWI, he had two alcohol-related 
blackouts and had driven after drinking two other times; and 

 
 In October 2010, a DOE-consultant psychiatrist evaluated the individual.  In 

November 2010, she diagnosed him with Alcohol Dependence, with 
Physiological Dependence, in Early Full Remission, without adequate evidence of 
rehabilitation or reformation.  She also concluded that his Alcohol Dependence is 
an illness or mental condition that causes or may cause a significant defect in 
judgment or reliability.   

 
Ex. 1.  
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion J and Criterion H.  Excessive alcohol consumption raises a security 
concern because it can lead to questionable judgment and the failure to control impulses, 
which in turn can raise questions about a person’s reliability and trustworthiness.  
Guideline G, ADJUDICATIVE GUIDELINES at 10.  A mental illness such as an alcohol 
disorder can cause a significant defect in a person’s psychological, social, and 
occupational functioning which, in turn, can raise security concerns about possible 
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defects in a person’s judgment, reliability, or stability.  Guideline I, ADJUDICATIVE 

GUIDELINES at 13. 
The LSO cited the following allegations to support its Criterion L security concern: 
 

 In October 1996, the individual was arrested and charged with DWI, Failure to 
Report an Accident, Leaving the Scene of an Accident, Reckless Driving, Eluding 
Officers, and Negligent Use of a Firearm; and  

 
 On March 13, 2010, the individual was arrested and charged with DWI, One Way 

Road Way Rotary Traffic Island, and Open Container in a Motor Vehicle. 
 
Ex 1. 
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion L.  Criminal activity creates doubt about a person’s judgment, reliability, 
and trustworthiness because it calls into question a person’s ability or willingness to 
comply with laws, rules, and regulations.  See Guideline J, ADJUDICATIVE GUIDELINES at 
14. 
 

III. Findings of Fact 
 
The individual began drinking in the early 1990’s.  Ex. 8 at 7.  He got his first DWI in 
1996 and stopped drinking for about two years.  After his daughter was born in 2002 or 
2003, he stopped drinking for another two years.  Around 2007, when his wife fell ill, his 
drinking escalated.  Id.  On Saturdays the individual drank to lower stress, including that 
caused by his wife’s illness.  Tr. at 23, 86, 141-42. 
 
On March 13, 2010, the individual was arrested and charged with DWI, Open Container 
in a Motor Vehicle, and another traffic offense.  Ex. 5 at 1; Tr. at 55, 120-21.  That night, 
he called his supervisor to report that he had driven the wrong way on a one-way street, 
but omitted the arrest and the alcohol-related charges.  Tr. at 119-21.   
 
Shortly after the arrest, the individual acknowledged his drinking problem and realized 
that he had to stop.  Id. at 24, 53-55, 148, 153.  He cleared the alcohol from his house, 
chose to begin attending AA, and installed an interlock device on his vehicle.  Id. at  
55-56, 59, 92, 97-98, 140, 153-166.  (The court did not require him to attend AA and 
install the device until the first part of August 2010.  Id. at 29, 59-60, 90, 154-55.)  His 
AA “birthday” or “sobriety date” is March 14, 2010.  Id. at 90.  He now attends AA once 
a week, where he works the steps and learns from others.  Id. at 33, 62, 64.  The 
individual got a sponsor in August 2010, and he talks to him on most days.  Id. at 70, 106. 
 
On August 4, 2010, the individual began a court-ordered treatment program.  Id. at 67.  
The first six weeks of the program included 16 sessions of acupuncture to reduce stress 
and nervousness.  Id. at 36, 67, 96.  Each week, the individual attends two hour-long 
sessions that address how to break the patterns of addiction.  Id. at 18.  The program 
consists of four phases, each of which lasts between two and two and a half months.   
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Id. at 19-22, 28.  The individual will soon transition from the third to the fourth phase.  
Id. at 30-31.  The program gives breath tests before all services and random drug tests 
twice a week.  Id. at 28-29, 32, 67-68.  The program has not sanctioned the individual for 
breaking its rules.  Id. at 46.  Since starting the program, the individual has completed the 
community service ordered by the court.  Id. at 125. 
 
The individual has not had alcohol since his arrest for DWI on March 13, 2010.  Id. at 55, 
139, 169-70.  He now spends his free time playing with his children.  Id. at 72-73, 149.  
His wife and children support his abstinence.  Id. at 146. 
 

IV. Regulatory Standard 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt.  Rather, the standard places the burden on the individual because it is designed to 
protect national security interests.  This is not an easy burden for the individual to sustain.  
The regulatory standard implies that there is a presumption against granting or restoring 
an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must come forward at the hearing with evidence to convince the DOE that 
granting him or her an access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  
The individual is afforded a full opportunity to present evidence supporting his or her 
eligibility for an access authorization.  The Part 710 regulations are drafted to permit the 
introduction of a very broad range of evidence at personnel security hearings.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
is afforded the utmost latitude in the presentation of evidence to mitigate the security 
concerns at issue. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
§ 710.7(a).  The regulations instruct the Hearing Officer to resolve any doubt as to an 
individual’s access authorization eligibility in favor of the national security.  Id. 
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In order to reach a common-sense judgment, in addition to the factors listed in 10 C.F.R. 
§ 710.7(c), the Hearing Officer will consider the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

V. Analysis 
 
A. Criterion F 
 
The LSO based its Criterion F security concern on the allegations that (i) in 1996 and in 
2010, the individual under-reported details of traffic-related incidents where he was 
arrested; and (ii) during a September 2010 PSI, the individual denied having consumed 
alcohol before driving (other than when previously arrested for his DWIs) and denied 
having ever blacked out after drinking.  In an October 2010 psychiatric evaluation, the 
individual admitted having done both. 
 
1. The Under-Reporting 
 
The individual stated that each time he under-reported, he did not intend to omit 
information – he simply answered the literal questions on the forms by explaining the 
reasons why he was stopped.  Tr. at 81-82, 112-113, 121-22.  I find this explanation 
unpersuasive.  The circumstances suggest that in each instance, the individual did not 
make an honest mistake, but sought to present himself in a less blameworthy light.   
 
In 1996, he reported “DWI,” but omitted a bevy of unsavory charges, including Failure to 
Report an Accident, Leaving the Scene of an Accident, Reckless Driving, Eluding 
Officers, and Negligent Use of a Firearm.  Ex. 12; Ex. 11.  First, the plain language of the 
reporting form – “Offense (charged with)” – elicited a broad response, not a narrow one.  
Ex. 12.  Second, he reported the additional charges only after they were dismissed.  He 
could not remember when or how he realized that he had under-reported, which suggests 
that he knew he had to report and decided to do so only after he felt that the charges 
would not adversely affect him.  Tr. at 111-13. 
 
In 2010, the individual reported having driven the wrong way on a one-way street, but 
omitted the arrest and all charges, including those relating to alcohol.  First, the form did 
ask a vague question, “Description of Incident.”  Ex. 10.  But following his previous 
experience with the reporting requirements, he should have had a heightened awareness 
of his burden to provide complete responses.  Second, when he called his supervisor on 
the night of the arrest to report the incident, he also omitted his arrest and the alcohol-
related charges.  Tr. at 119-21.  At that point he had not completed the form, which 
suggests that he gave an incomplete response not due to the wording on the form, but 
because he sought to conceal his alcohol-related trouble. 
 
2. The Discrepancies 
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The individual acknowledged that at the PSI and at his psychiatric interview, he gave 
conflicting responses about whether he had driven or had blacked out after drinking.  Id. 
at 78-81.  The individual explained the discrepancies by stating that at the PSI, his 
memory failed him because he was nervous; he could recall those details at the 
psychiatric interview because he was more comfortable.  Id.  He also explained that after 
his alcohol treatment, he has become much more open about his drinking.  Id. at 83, 86. 
 
I find the individual’s explanation unpersuasive.  His two reasons pull in opposite 
directions – his first reason suggests that under the stress of the PSI, he could not 
remember certain details.  His second reason suggests that he did recall the details, but 
chose not to disclose them.  Moreover, at the time of the PSI, he had already been 
participating in the maintenance and receiving the treatment that eased his reticence.  He 
had been participating in AA for more than six months, including more than one month 
with a sponsor.  He had been receiving treatment for more than a month.   
 
For the above reasons, I find that the individual has not resolved the LSO’s Criterion F 
security concern. 
 
B. Criterion J 
 
The DOE based its Criterion J security concern on the diagnosis of Alcohol Dependence 
that the DOE-consultant psychiatrist gave the individual.  Ex. 1. 
 
1. Diagnosis of Alcohol Dependence 
 
In her report, the DOE-consultant psychiatrist opined that the individual met the  
DSM-IV-TR criteria for Alcohol Dependence,3 with Physiological Dependence, in Early 

                                                 
3  According to the DSM-IV-TR, Substance Dependence is a maladaptive pattern of substance use, leading 
to clinically significant impairment or distress, as manifested by three (or more) of the following, occurring 
at any time in the same 12-month period: 
 

(1) tolerance, as defined by either of the following: 
(a) a need for markedly increased amounts of the substance to achieve intoxication or 
desired effect 
(b) markedly diminished effect with continued use of the same amount of the substance 

(2) withdrawal, as manifested by either of the following: 
(a) the characteristic withdrawal syndrome for the substance… 
(b) the same (or a closely related) substance is taken to relieve or avoid withdrawal 
symptoms 

(3) the substance is often taken in larger amounts or over a longer period than was intended 
(4) there was a persistent desire or unsuccessful efforts to cut down or control substance use 
(5) a great deal of time is spent in activities necessary to obtain the substance (e.g., visiting 
multiple doctors or driving long distances), use the substance (e.g., chain smoking), or recover 
from its effects 
(6) important social, occupational, or recreational activities are given up or reduced because of 
substance use 
(7) the substance use is continued despite knowledge of having a persistent or recurrent physical 
or psychological problem that is likely to have been caused or exacerbated by the substance (e.g., 
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Full Remission.  Ex. 8 at 12.  As support for the diagnosis, she stated that the individual 
showed symptoms that met four of the seven criteria for Alcohol Dependence:  
 

 The individual developed a tolerance for alcohol (Criterion 1); 
 

 The individual experienced the withdrawal symptoms of nausea, shaking, and 
sweating (Criterion 3); 

 
 The individual wanted to stop drinking but could not (Criterion 4); and 

 
 The individual experienced blackouts that scared him but did not stop him from 

drinking (Criterion 7). 
 
Id. at 10-12. 
 
After listening to the hearing testimony, the DOE-consultant psychiatrist testified that the 
individual’s Alcohol Dependence is in sustained, full remission.  Tr. at 195.   
 
2. Rehabilitation or Reformation 
 
The DOE does not have a set policy on what constitutes rehabilitation or reformation 
from an alcohol diagnosis.  The Hearing Officer makes a case-by-case determination 
based on the evidence.   
 
The individual has taken a number of actions to rehabilitate or reform himself from his 
diagnosis of Alcohol Dependence.  He began participating in AA and installed an 
interlock device on his vehicle.  He removed alcohol from his home, began participating 
in a treatment program, and receives support from his family.  Based on his year of 
abstinence, the DOE-consultant psychiatrist testified that his Alcohol Dependence is now 
in sustained, full remission.  Id. at 195. 
 
Despite these positive factors, I find that the individual has not shown adequate evidence 
of rehabilitation or reformation from his Alcohol Dependence.  The DOE-consultant 
psychiatrist testified that he has not shown adequate evidence because he still faces a 
moderate risk of relapse.  Id. at 183, 187, 202.  (The diagnostic specifier of sustained, full 
remission does not forecast rehabilitation or reformation.  Id. at 195-97.)  She testified 
that because the individual has a history of relapse, to reduce his risk, he must abstain for 
longer than the two years that he has previously.  Id. at 187, 198-99.  Also due to his 
history, he must demonstrate the ability to abstain without the benefit of a controlled 
treatment environment.  Id. at 184-85.  Thus, he must complete his alcohol treatment 
program and then abstain for at least six more months.  Id. at 187.   
 

                                                                                                                                                 
current cocaine use despite the recognition of cocaine-induced depression, or continued drinking 
despite recognition that an ulcer was made worse by alcohol consumption). 
 

DSM-IV-TR at 197. 
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For the above reasons, I find that the individual has not resolved the LSO’s Criterion J 
security concern. 
 
 
C. Criterion H 
 
The LSO based its Criterion H security concern on the fact that a DOE-consultant 
psychiatrist diagnosed the individual with Alcohol Dependence, an illness or mental 
condition, which causes or may cause a significant defect in judgment and reliability.   
Ex. 1. 
 
The DOE-consultant psychiatrist testified that because the individual has not shown 
adequate evidence of rehabilitation or reformation from his Alcohol Dependence, he still 
has an illness or mental condition which causes, or may cause, a significant defect in 
judgment or reliability.  Tr. at 200-01.  Therefore, I find that the individual has not 
resolved the LSO’s Criterion H security concern. 
 
D. Criterion L 
 
The LSO based its Criterion L security concern on the individual’s criminal conduct.   
Ex. 1.  In October 2006 and March 2010, the individual was arrested for DWI and related 
violations.  Id. 
 
I find that the individual has not resolved the LSO’s Criterion L security concern.  He has 
not shown adequate evidence of rehabilitation or reformation from the underlying mental 
condition that spurred his criminal activity.  Moreover, he has not completed the alcohol 
treatment program that the court required as a result of his alcohol-related arrest in  
March 2010. 
 

VI. Conclusion 
 
Because the individual has not resolved the Criterion F, Criterion J, Criterion H, and 
Criterion L security concerns, I find that he has not demonstrated that granting him an 
access authorization would not endanger the common defense and would be clearly 
consistent with the national interest.  Therefore, I find that the DOE should not restore his 
access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
David M. Petrush 
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Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 21, 2011 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   January 7, 2011 
 
Case Number:   TSO-0991 
 
 
 
 
This Decision concerns the eligibility of XXXXX XXX XXX (hereinafter referred to as “the 
Individual”) to retain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that his security clearance should be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had been found by a psychologist to be a user of alcohol habitually 
to excess.1   
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on January 7, 2011.   
 

                                                 
1  The Notification Letter alleges that the Individual has: “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse.” 10 C.F.R. § 710.8(j).    
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At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his spouse, his counselor, his supervisor, and a DOE consultant psychologist.  See 
Transcript of Hearing, Case No. TSO-0991 (hereinafter cited as ATr.@). The LSO submitted 11 
exhibits, marked as Exhibits 1 through 11, while the Individual submitted five exhibits, marked 
as Exhibits A through E. 
 
II. FINDINGS OF FACT 
 
On the night of August 12, 2010, the Individual consumed approximately 12 beers between 6:30 
p.m. and 12:30 a.m. Exhibit 6 at 4.  On the morning of August 13, 2010, the Individual was 
called into work unexpectedly.  His employer’s protocol required that “call-in” employees be 
administered a breath test for alcohol upon arriving at the site.  The Individual was administered 
two alcohol breath tests, which indicated that his blood alcohol level was .045, at 11:45 a.m., and 
.041, at 12:02 p.m.  Exhibit 9.     
 
On September 22, 2010, the Individual was evaluated by his employer’s Employee Assistance 
Program (EAP).  Exhibit D at 1.   This evaluation included the administration to the Individual of 
a number of standardized psychological and substance abuse diagnostic tests.  As a result of this 
evaluation, the Individual was referred to a 60-hour Intensive Outpatient Program (IOP).  Id.  On 
September 27, 2010, the Individual was admitted to the IOP.  Id.   
       
The LSO conducted a personnel security interview (PSI) of the Individual on September 27, 
2010.2  During this PSI, the Individual admitted that he became intoxicated on approximately 25 
to 30 occasions during the previous year.  Exhibit 10 at 59-64, 68-70, and 84-85. 
 
The Individual successfully completed the IOP on October 28, 2010.  Exhibit D at 1. The 
Counselor, whom the Individual began meeting with as part of the IOP, recommended that he 
continue attending weekly aftercare meetings.  Id.     
 
At the request of the LSO, the Individual was evaluated by a DOE Psychologist (the 
Psychologist).  The Psychologist reviewed selected portions of the Individual’s personnel 
security file and examined the Individual on November 16, 2010.  After completing his 
evaluation of the Individual, the Psychologist issued a report in which he concluded that the 
Individual met the criteria set forth in the American Psychiatric Association’s Diagnostic and 
Statistical Manual, Fourth Edition, Text Revision (DSM-IV-TR) for “Alcohol-Related Disorder, 
Not Otherwise Specified (291.9) based on his excessive consumption of alcohol.”3  Exhibit 6 at 
7.  The Psychologist further opined that the Individual was not reformed or rehabilitated as of the 
date of the evaluation.  Id.  The Psychologist noted that the Individual had been abstaining from 
alcohol use for 52 days, had begun individual counseling with a substance abuse counselor (the 
Counselor), and had attended an IOP. Id.  Noting that the Individual had already received 
sufficient alcohol education from the IOP, the Psychologist opined that the Individual needed 
only to abstain from alcohol consumption for a period of six months in order to show 

                                                 
2 A copy of the transcript of this PSI appears in the record as Exhibit 10. 
 
3  The Psychologist’s report appears in the record as Exhibit 6. 
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rehabilitation or reformation.  Id.  The Psychologist noted that he thought that such a short period 
of abstinence was warranted for the Individual because of the Individual’s “honesty and strength 
of character.” Id.  The Psychologist further noted that the Individual does not have an illness or 
mental condition which causes, or may cause, a significant defect in judgment or reliability.  Id.     
 
The Individual completed an eight-hour Stress Management Course on January 20, 2011.  
Between October 13, 2010, and March 14, 2011, the Individual has been subject to seven 
random alcohol tests.  The Individual has tested negative for alcohol on each of these occasions. 
Exhibit A.          
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this decision: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
In this case, I find that the LSO properly invoked Criterion J.  Excessive alcohol consumption 
often leads to the exercise of questionable judgment or the failure to control impulses, and can 
raise questions about an individual's reliability and trustworthiness.  Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, issued on December 
29, 2005, by the Assistant to the President for National Security Affairs, The White House 
(Adjudicative Guidelines) at ¶ 21.   
 
Since the Individual does not contest the derogatory information raising the security concerns at 
issue in the present case, the only remaining issue is whether the Individual has shown that he is 
adequately rehabilitated or reformed to resolve the security concerns raised by his habitual use of 
alcohol to excess.   
 
After carefully reviewing all the evidence in this case, I find that the Individual has done so.  The 
Individual responded to his positive alcohol test by obtaining counseling from his EAP, attending 
an IOP, and abstaining from further alcohol use since September 25, 2010, a period of 
approximately eight months.  Tr. at 75.  
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The Individual testified on his own behalf at the hearing. During his testimony, the Individual 
was asked about his future intention towards alcohol.  The Individual responded by stating: 
 

[R]ight now, it hasn’t been even an option considered.  I can’t even think about 
the potential of using alcohol again right now.  There is still too much ahead of 
me that I have to do.  . . . I can’t jeopardize any of my future . . . with the misuse 
of alcohol again.  So am I going to stand here and say that I will never ever drink 
another beer in my life? Honestly . . . I cannot say that. But will I ever . . . if the 
opportunity would come up again someday where I drank, would I let it get to this 
point again, absolutely not.  I cannot and will not let that happen. 

 
Tr. at 64.     
 
The Counselor testified on the Individual’s behalf at the hearing.  She testified that the Individual 
has exceeded her expectations in the IOP.  Tr. at 32.  She characterized the Individual as very 
forthcoming, accepting of responsibility, and genuine in his presentation.  Tr. at 29.  The 
Individual was an active participant in the IOP.  Id. at 31.  He gained “personal insight regarding 
the misuse of alcohol.”  Id.  He has been regularly attending aftercare meetings.  Id. at   The IOP 
Counselor characterized the Individual’s prognosis as “very favorable” and “excellent.”  Id. at 
35, 39.  She further testified that she is confident that the Individual will not return to alcohol 
use, because he clearly understands that he can not manage alcohol effectively.  Id. at 39.      
  
The Psychologist was present for the testimony of each of the other witnesses during the hearing.  
After the other witnesses had concluded their testimony, the Psychologist testified on the LSO’s 
behalf.  The Psychologist testified that the Individual “had a strength of character I rarely see . . . 
in people that I evaluate.  He had an honesty.” Tr. at 87.  The Psychologist testified that until he 
heard the Individual’s testimony, he was prepared to conclude that the Individual had been 
rehabilitated.  Id. at 89.  However, after he heard the Individual testify that he might consider 
using alcohol in the future, he is no longer 100 percent confident that the Individual will continue 
to abstain from alcohol use.  Id.  The Psychologist testified that he is now only “moderately 
confident” that the Individual will continue to abstain from using alcohol in the future.  Id.  The 
Psychologist further testified that the Individual “has accomplished rehabilitation.”  Id. at 90.        
 
The Adjudicative Guidelines set forth a number of conditions that could mitigate security 
concerns at ¶ 23.  These conditions include: 

(b) the individual acknowledges his or her alcoholism or issues of alcohol abuse, 
provides evidence of actions taken to overcome this problem, and has established 
a pattern of abstinence (if alcohol dependent) or responsible use (if an alcohol 
abuser);  

(c) the individual is a current employee who is participating in a counseling or 
treatment program, has no history of previous treatment and relapse, and is 
making satisfactory progress;  
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(d) the individual has successfully completed inpatient or outpatient counseling or 
rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of modified consumption or abstinence in accordance with 
treatment recommendations, such as participation in meetings of Alcoholics 
Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a 
staff member of a recognized alcohol treatment program.  

Adjudicative Guidelines at  ¶23.   
 
The Individual clearly acknowledges his excessive alcohol use and has provided evidence of 
actions that he has taken to address this issue, he has obtained counseling, completed the IOP, 
and is attending aftercare.  Most importantly, he has abstained from alcohol use for eight months. 
Accordingly, the condition set forth in the Adjudicative Guidelines at ¶23(b) has been met.  
Moreover, the Individual is a current employee who is participating in a counseling or treatment 
program, has no history of previous treatment and relapse, and is making satisfactory progress.  
Accordingly, the condition set forth in the Adjudicative Guidelines at ¶23(c) has been met. The 
Individual has successfully completed inpatient counseling and attends aftercare.  Moreover, he 
has demonstrated a clear and established pattern of abstinence in excess of the Psychologist’s 
treatment recommendations, and has received a favorable prognosis by the Counselor, a duly 
qualified medical professional or a licensed clinical social worker who is a staff member of a 
recognized alcohol treatment program.  Accordingly, the condition set forth in the Adjudicative 
Guidelines at ¶23(d) has been met.    
 
Since the Individual has shown that he clearly meets three of the four conditions set forth in the 
Adjudicative Guidelines that could mitigate security concerns raised by excessive alcohol 
consumption, I find that the Individual has mitigated the security concerns raised under Criterion 
J.4  
       
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criterion J.  However, 
the Individual has mitigated the security concerns under this criterion.  Accordingly, the 
Individual has demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should be restored at this time.  The LSO may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
 
 

                                                 
4  I recognize that the Psychologist found that the Individual has a moderate probability of relapse.  However, given 
the totality of the evidence before me, including the Psychologist’s testimony that the Individual is rehabilitated, and 
the highly favorable testimony of the Counselor, I am convinced that the security concerns raised by the Individual’s 
habitual use of alcohol to excess are sufficiently mitigated to warrant restoration of his security clearance. 
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Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
 
Date: June 7, 2011 
 
 
 



1/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from

disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced

with XXXXXX’s.

                                                              May 31, 2011

  

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 7, 2011

Case Number: TSO-0992

This Decision concerns the eligibility of XXXXXXXXX (the Individual) for access
authorization, also referred to as a security clearance.  The regulations governing the
Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  This
Decision will consider whether, based on the testimony and other evidence presented in
this proceeding, the Individual is eligible for access authorization.1/ For the reasons
detailed below, I have concluded that the Individual is not eligible for access authorization.

I. Procedural History

In July 2010, the Individual was arrested for Public Intoxication while employed by the
Department of Energy (DOE) and while holding a DOE access authorization.  DOE Ex. 1
at 1.  As a result of that arrest, the Individual was brought in for a Personnel Security
Interview (PSI) and subsequently evaluated by a DOE psychiatrist.  Id.  In December 2010,
the DOE informed the Individual that derogatory information was raised that created a
substantial doubt under the DOE Part 710 regulations regarding his continued eligibility
to hold a security clearance.  DOE Ex. 1; 10 C.F.R. § 710.8 (h) and (j) (illness which in the
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opinion of a psychiatrist causes a significant defect in judgement or reliability, Criterion H;
and diagnosis by psychiatrist as suffering from alcohol abuse, Criterion J). 

The Individual requested a hearing before the Office of Hearings and Appeals (OHA), DOE
Ex. 2, and the OHA Director appointed me to serve as the Hearing Officer.  Prior to the
hearing, the parties submitted exhibits.  The Individual testified and presented one witness.
The DOE counsel presented the testimony of the DOE psychiatrist.  

II. Governing Standards

Under Part 710 certain types of information raise concerns about whether an individual is
eligible for access authorization.  Derogatory information includes, but is not limited to, the
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern exists,
the individual has the burden to bring forward sufficient evidence to resolve the concern.
In considering whether an individual has resolved a security concern, the Hearing Officer
considers various factors, including the nature, extent, and seriousness of the conduct at
issue; the circumstances surrounding the conduct, including knowledgeable participation,
and how frequently and recently it occurred; the age and maturity of the individual; and
the absence or presence of reformation or rehabilitation.  Id. § 710.7(c).  The decision
concerning eligibility is a comprehensive, common-sense judgment based on a
consideration of all relevant information, both favorable and unfavorable.  Id. § 710.7(a).
In order to reach a favorable decision, the Hearing Officer must find that “the grant or
restoration of access authorization to the individual would not endanger the common
defense and security and would be clearly consistent with the national interest.”  Id.
§ 710.27(a). 

III.  Derogatory Information and Associated Security Concerns

Criterion H applies where an individual has, in the opinion of a psychiatrist, an illness or
mental condition which causes or may cause a significant defect in judgement or reliability.
10 C.F.R. § 710.8(h).  See also Revised Adjudicative Guidelines for Determining Eligibility
for Access to Classified Information issued on December 29, 2005, by The White House
(Adjudicative Guidelines) ¶ 28(b) (an opinion by a duly qualified mental health
professional that the individual has a condition that may impair judgement and reliability).
Criterion J applies where an individual has been, or is, a user of alcohol habitually to excess
or has been diagnosed by a psychiatrist as suffering from alcohol abuse.
10 C.F.R. § 710.8(j).  See also Adjudicative Guidelines ¶ 22(d).   

As noted above, in July 2010, the Individual was arrested for Public Intoxication, which
prompted a PSI.  DOE Ex. 1 at 1.  During the PSI, the Individual admitted to excessive
consumption of alcohol during various periods between 2002 and 2010. On the basis of his
examination of the Individual in October 2010, the DOE psychiatrist diagnosed the
Individual as meeting the Diagnostic and Statistical Manual of the American Psychiatric
Association IV Edition Text Revisions (DSM-IV TR) criteria for a diagnosis of Alcohol Abuse
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in Early and Partial Remission, without adequate evidence of rehabilitation or reformation.
DOE Ex. 8. at 13.  The DOE psychiatrist further opined that the Individual’s alcohol abuse
is an illness or mental condition which causes, or may cause, a significant defect in his
judgment or reliability.  Id. at 14.  

IV.  The Hearing Testimony

At the hearing, the Individual admitted that most of the information listed in the
Notification Letter was correct.  Tr. at 89-98.  He admitted that he had consumed nine beers
and six to ten shots of whiskey prior to his arrest.  Tr. at 44-45.  He also admitted that,
during the period February 2010 to July 2010, he had consumed six to seven beers over a
three to four hour time period, once or twice a week.  Tr. at 89.  He also acknowledged
excessive drinking over various periods dating back to 2002.  Tr. at 89, 91-93.  The
Individual objected, however, to the description or characterization of his alcohol
consumption during certain periods.  Tr. at 19, 79, 94-96.

First, the Individual stated that although he said at the PSI that he consumed a fifth of
alcohol every night for a few weeks in 2006, he actually meant that he shared a fifth of
alcohol with others at sporadic times during the period of February to April 2006.  Tr. at
79.  He also testified that he has never “blacked out.”  Tr. at 19.  He clarified his use at the
PSI of the term “passed out” or “blacked out.”  

[W]hen I heard have you ever passed out or blacked out while drinking, in
my mind passing out while drinking is . . . I knew I had drank too much and
my decision was I was going to bed, going to pass out and I would go to bed
and I considered that passing out.  I didn’t blackout and it was my fault I
didn’t clarify that enough. . . .  When I say pass out, I meant I was making the
decision to go to bed because I had drank too much.

Tr. at 19.  Finally, the Individual disputed that he said at the PSI that he abuses alcohol.  Tr.
at 94-95.

Second, the Individual denied that an October 2009 incident, in which the Individual
damaged property at a restaurant, was alcohol-related.  The Individual testified that,
although he did consume alcohol prior to the incident, alcohol was not a contributing
factor to the incident.  Tr. at 78.  He testified that he had watched his best friend die
suddenly the week before and was still grieving.  Tr. at 34-35.  After his best friend’s death,
the Individual kicked a guard rail, a vacuum cleaner, and finally a sign at the restaurant.
Tr. at 26, 36.  He testified that none of the kicking was alcohol-related.  Tr. at 26.  He
asserted that after the incident at the restaurant, he was referred for anger management
therapy, which became grief management therapy.  Tr. at 35, 36.  He reiterated that
although he consumed a small amount of alcohol prior to the incident, the incident was in
no way alcohol-related.  Tr. at 36. 
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The Individual also testified that the DOE psychiatrist’s report contained some
inconsistencies.  He stated that although the DOE psychiatrist’s report indicates that he was
required to attend the Employee Assistance Program (EAP) after his July 2010 arrest, he
actually attended voluntarily.  Tr. at 77.  The Individual also highlighted some inaccuracies
in the DOE psychiatrist’s time line regarding his military service.  Tr. at 80.  

The Individual testified that after being evaluated by the DOE psychiatrist, he decided he
would not consume alcohol anymore.  He had his last alcohol beverage on
November 7, 2010.  Tr. at 58.  After receiving the DOE psychiatrist’s report, he decided to
begin attending Alcoholics Anonymous (AA).  Tr. at 63.  He began attending on
December 7, 2010.  Id.  Two weeks prior to the hearing, he started an intensive outpatient
treatment program, where he is being treated for substance dependence.  Tr. at 69.  His
witness, who has been a recovering alcoholic and member of AA for 29 years, testified that
the Individual is committed to AA, citing the fact that the Individual introduced himself
at the last AA meeting as an “alcoholic” for the first time.  Tr. at 132.  Prior to that meeting,
the Individual merely stated that he “had a desire to stop drinking.”  Id.  

V.  Findings of Fact and Analysis

A.  Whether the Individual Suffers from Alcohol Abuse

I find that the Individual suffers from alcohol abuse.  The DOE psychiatrist diagnosed the
Individual as suffering from alcohol abuse, citing the Individual’s July 2010 arrest and
history of excessive alcohol consumption.  The Individual does not deny that he was
intoxicated when arrested, that he has a history of excessive alcohol use, or that he is
currently being treated for alcohol dependence.  Instead, he merely argues that the PSI
description of his 2006 consumption was inaccurate, that the October 2009 incident was not
alcohol-related, and that the DOE psychiatrist’s report contained inconsistencies
concerning the time line in his military service.  In light of the Individual’s history of
excessive alcohol consumption, these are minor matters.  Consistent with that , the DOE
psychiatrist has opined that none of these arguments, even if accepted, affect the diagnosis.
The Individual asserts that past counselors have not diagnosed an alcohol use disorder.
Tr. at 53.  However, the Individual has not submitted evidence to support that assertion.
Nor does that assertion, even if accepted, mean that he does not currently suffer from
alcohol abuse.  In fact, as noted above, the record indicates that the Individual is currently
being treated for alcohol dependence.  Accordingly, the record amply supports the lesser
diagnosis of alcohol abuse.  

B.  Whether the Individual Has Established Reformation or Rehabilitation

After listening to all of the testimony, the DOE psychiatrist testified that he continued to
be of the opinion that the Individual is suffering from alcohol abuse.  Tr. at 150.  The DOE
psychiatrist counseled that the Individual should attend a structured inpatient or
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outpatient program and have twelve months of sobriety to be considered rehabilitated or
reformed. Tr. at 150; DOE Ex. 8 at 14.  He testified that the Individual is making good
progress, but that four months of sobriety, three months of AA, and two weeks in an
outpatient program are insufficient to find that he is rehabilitated or reformed.  Tr. at 159-
60. 

I find that the Individual has taken some positive steps to address the alcohol abuse.  He
stopped consuming alcohol.  The Individual has not had any alcoholic beverage since
November 7, 2010.  He began attending AA.  He appears to be committed to AA; he has
a sponsor and has been working the steps of AA.  He is now in an intensive outpatient
treatment program to help him deal with his alcohol abuse.  He has been attentive at the
outpatient program.  

Nonetheless, I find that the Individual has not established reformation or rehabilitation.
He became abstinent only four months prior to the hearing.  He began attending AA only
three months prior to the hearing.  Finally, he began attending the outpatient treatment
program only two weeks prior to the hearing.  As mentioned above, the DOE psychiatrist
suggested a twelve-month period of abstinence along with a structured program for the
Individual to be considered rehabilitated or reformed.  

The Individual has not presented sufficient testimony or evidence to demonstrate that he
does not suffer from alcohol abuse, nor has he presented sufficient testimony or evidence
to show reformation or rehabilitation with respect to that diagnosis.  Accordingly, after
taking the entire record into consideration, I find that the Individual has not resolved the
Criteria H and J concerns raised by his alcohol use and alcohol abuse diagnosis.  

VI.  Conclusion

As the foregoing indicates, the Individual has not resolved the security concerns cited in
the Notification Letter under Criteria H and J.  Therefore, I conclude that the Individual has
not shown that restoring his access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should not be restored at this time.  The parties may seek review of this decision by an
Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: May 31, 2011



*The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such material has been deleted from this copy and 
replaced with XXXXXX’s.  
 
                                                          May 12, 2011 
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Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  January 7, 2011 
 
Case Number:  TSO-0993 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred 
to as “the individual”) to hold an access authorization under the regulations set forth at 
10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.” As explained below, it is my 
decision that the individual’s access authorization should not be restored. 

I.  BACKGROUND 

 
The individual works for the Department of Energy (DOE) and held a DOE access 
authorization from 1982 until it was suspended in 2010.  In March 2009, the Local 
Security Office (LSO) received a report of security incident/infraction involving the 
individual.  DOE Exhibit 22. The LSO then conducted a Personnel Security Interview 
with the individual in August 2009 (the 2009 PSI) where the individual was questioned 
concerning his record of security infractions and his ongoing financial issues.  DOE 
Exhibit 30. 

 

In December 2010, the LSO issued a Notification Letter to the individual (the 
Notification Letter), together with a statement setting forth the information that created a 
substantial doubt about the individual’s eligibility to hold a DOE security clearance 
(Enclosure 1).  DOE Exhibit 4.  In Enclosure 1, the LSO alleges that the individual 
demonstrated conduct involving questionable judgment and deliberately omitted, 
concealed or falsified relevant facts on official reports and interviews with the DOE from 
1990 until 2009.  Such actions raise security concerns under 10 C.F.R. § 710.8(f) and (l) 
(Criteria F and L).  Specifically, the LSO alleges that the individual failed to accurately 
report his financial and legal problems to the DOE.  
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The LSO further alleges that the individual has engaged in unusual conduct or has been 
subject to circumstances which tend to show that he is not honest, reliable or trustworthy, 
raising a security concern under 10 C.F.R. § 710.8(l) (Criterion L).  In this regard, the 
LSO finds that the individual has demonstrated a pattern of 20 years of filing late income 
tax returns and making late tax payments, and a pattern of 20 years of other financial 
irresponsibility.  Notification Letter, Enclosure 1. 

 

The LSO also alleges that the individual has failed to protect classified matter, and has 
violated or disregarded security or safeguards procedures pertaining to classified or 
sensitive information technology systems within the meaning of 10 C.F.R. § 710.8(g) 
(Criterion G).  In this regard, it finds that the individual was issued security infractions in 
1999 and 2000 for failing to secure the door to a limited area, in 2007 for failing to secure 
the door and a safe, and in 2009 for failing to secure the door.  

 

In March 2011, I convened a hearing (hereinafter the “Hearing”) to provide the individual 
with the opportunity to present a response to the concerns identified in the LSO’s 
Notification Letter.  At the Hearing, the individual, who was represented by counsel, 
testified and presented the testimony of a long time co-worker (first co-worker), another 
long time co-worker (second co-worker), his supervisor and a friend/business manager.  
The DOE counsel presented the testimony of a DOE contractor employee with 
responsibility for the maintenance of keys and locks in the building where the 
individual’s security infractions occurred, a DOE contractor employee who processes 
requests for repair requests in that building, and an LSO official.   

II. APPLICABLE STANDARDS 

 
A DOE administrative review proceeding under this Part is not a criminal case, in which 
the burden is on the government to prove the defendant guilty beyond a reasonable doubt.  
In this type of case, we apply a different standard, which is designed to protect national 
security interests.  A hearing is “for the purpose of affording the individual an 
opportunity of supporting his eligibility for access authorization.”  10 C.F.R. 
§ 710.21(b)(6).  The burden is on the individual to come forward at the hearing with 
evidence to convince the DOE that granting or restoring his access authorization “would 
not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(d).  This standard reflects a presumption against 
granting or restoring a security clearance.  See  Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (the “clearly consistent with the interests of national security test” for the 
granting of security clearances indicates “that security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), 
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance).   

III. ANALYSIS OF TESTIMONY AND FINDINGS 

 
A. Criterion F and Criterion L Honesty Concerns 



 - 3 -

 
False statements by an individual in the course of an official inquiry regarding a 
determination of eligibility for DOE access authorization raise serious issues of honesty, 
reliability, and trustworthiness.  The DOE security program is based on trust, and when a 
security clearance holder breaches that trust, it is difficult to determine to what extent the 
individual can be trusted again in the future.  See, e.g., Personnel Security Hearing, Case 
No. VSO-0281 (1999), aff’d, Case No. VSA-0281 (2000) (terminated by Office of 
Security Affairs, 2000).  
 
As noted above, the LSO alleges that the individual failed to accurately report his 
financial and legal problems to the DOE.  Specifically, it finds that from 1990 until 2009, 
the individual failed to provide truthful and candid answers during the security clearance 
process, and that he deliberately misrepresented, falsified and omitted significant 
information from Personnel Security Questionnaires, Questionnaires for Sensitive (or 
National Security) Positions, and during personnel security interviews.  The LSO alleges 
that the individual repeatedly failed to report financial delinquencies and repeatedly 
failed to follow through on his expressed intentions to pay these delinquencies and avoid 
financial delinquencies in the future.  In addition, the LSO finds that, beginning in 1997, 
the individual failed on multiple occasions to accurately respond to DOE inquiries about 
unpaid taxes, tax liens, and unfiled tax returns.  The information provided by the LSO 
clearly raises Criterion F and Criterion L concerns that the individual failed to provide 
truthful responses to DOE inquiries on multiple occasions.  See Notification Letter, 
Enclosure 1 at 5-7.   
 
In his testimony at the close of the hearing, the individual stated that he personally feels 
that he has never tried to mislead the DOE during any of his security clearance re-
investigations or at any of his security interviews.  He stated that he has always been “up 
front” in his answers based on “when I’m asked the questions and how I’m asked the 
questions.”  TR at 373.  The individual admitted that he may have provided inaccurate or 
incomplete information based on his misunderstanding of a question, but that otherwise 
he stands behind the information that he has provided to the DOE.  Id.   During the 
hearing, he provided witness testimony concerning his honesty and reliability.  His two 
co-workers stated that they have known the individual for thirty years and consider him 
to be an honest and truthful person, and his supervisor, who has managed some of the 
individual’s non-security functions since early 2008, testified that she has no problems at 
all with his honesty and truthfulness.  TR at 75, 99 and 152-153.  The individual’s 
friend/business manager also testified that she considers him to be “very honest” and 
“full of integrity”.  TR at 131. 
 
I am not convinced that the explanations and evidence provided by the individual at the 
hearing mitigate the LSO’s concerns that he has deliberately provided inaccurate answers 
to them concerning his financial problems.  For instance, the LSO alleges that at his 
August 2009 PSI, the individual stated that he had filed his 2006, 2007 and 2008 tax 
returns.  DOE Exhibit 30, August 2009 PSI at 17.  However, he later provided 
documentation to the LSO that indicated that he had not filed the 2006 and 2007 returns 
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until September 14, 2009, and that he had not filed his 2008 tax return as of December 
2009.  Notification Letter, Enclosure 1 at 6-7. 
 
At the hearing, the individual explained that when he was asked at the August 2009 PSI 
whether he had filed his 2006, 2007, and 2008 federal income tax returns, he believed 
that he had mailed those returns to the IRS, so he answered that they had been filed.  
However, after he checked with the IRS, he discovered that the IRS had not received 
those returns, and so he went to the IRS office and gave them copies of the returns.  TR at 
237-238. 
 
The individual has provided no basis for his assertion that he believed that he had mailed 
his 2006, 2007, and 2008 federal tax returns to the IRS prior to his August 2009 PSI.  The 
record further indicates that his assertion at the hearing that he resubmitted copies of all 
three tax returns to the IRS also is factually inaccurate because his 2008 federal tax return 
was completed and filed subsequent to the 2006 and 2007 federal tax returns.  In a 
January 2010 e-mail to the individual, one of the LSO security specialists who conducted 
the August 2009 PSI noted that on September 30, 2010, the individual had provided her 
office with an IRS extension for filing his 2008 federal tax return.  She inquired whether 
he had filed the 2008 federal tax return by the October 15, 2009, deadline provided on 
that extension.  The individual replied the same day that he had mailed his 2008 federal 
tax return in October 2009.  He also stated that “I will check with the IRS [and] if they 
say they have not received [the return] I will take another copy to [the local IRS] office 
and get it stamp[ed].”  DOE Exhibit 34.  A letter from the IRS to the LSO dated 
December15, 2009 indicated that as of December 15, 2009, the individual had not filed 
his 2008 federal tax return.  DOE Exhibit 35.  Based on this record, I conclude that the 
individual, at his August 2009 PSI and in responding to a January 2010 inquiry, provided 
the LSO with assurances about having filed his federal tax returns that he had good 
reason to believe were not accurate.  Moreover, at the hearing, the individual repeated 
assertions about his tax filings that contradicted the record described above.   
 
While the individual’s inaccuracies in this area may be due to some extent to memory 
issues or missing financial records, his willingness to make inaccurate and unfounded 
assertions raise legitimate Criterion F and L concerns about deliberate carelessness.  For 
instance, at the hearing, the individual asserted that the LSO’s finding in the Notification 
Letter that he had paid $26,000 for an automobile in 1997 was inaccurate, because he 
only paid $13,000 for it.  TR at 279.  When the DOE Counsel pointed out that his 
contemporaneous credit reports indicated that he entered into a purchase agreement for 
this automobile for $26,000 and later refinanced that car loan for $15,593, he stated 
“that’s a lot, but okay.”  TR at 284-285.   See also DOE Exhibit 13 at 2. 
 
The LSO also finds that at his August 2009 PSI, the individual denied knowledge of any 
tax liens filed against him within the past 7 years, and answered direct questions about 
any tax lien letters, documents or tax judgments with the phrases “not that I know of” and 
“not that I recall receiving”.  See DOE Exhibit 30, at 13-14.  However, the LSO alleges 
that these negative responses were false statements, because documentation provided by 
the individual verified that he paid $18,000 in back taxes in December 2005, and that he 
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received written notice of a tax lien in February 2008.  Notification Letter, Enclosure 1 
at 6. 
 
At the hearing, the individual explained that when he was asked about having any tax 
liens or tax judgments at his August 2009 PSI, his responses were accurate.   He testified 
that he was not aware of the tax lien on his property because the IRS mailed its tax lien 
notice to a post office box address that he no longer used.  TR at 231-233.  He stated that 
after the LSO showed him a court record indicating this lien at his August 2009 PSI, he 
contacted the IRS and his county government and was provided with a copy of the 
February 2008 tax lien notice, which he e-mailed to the LSO in September 2009.   TR at 
233-235.  He stated that he was aware that in about 2006 the IRS had threatened to 
collect his back taxes by garnishing his wages, but he believed that he had paid the IRS 
what he owed, and had avoided a tax judgment.  TR at 227-229.    
 
This explanation does not convince me that the individual provided honest and complete 
answers to the LSO’s questions at the August 2009 PSI.  On their face, the individual’s 
responses of “not that I know of” and “not that I recall receiving” at the August 2009 PSI 
raise a concern that the individual was deliberately avoiding notification by the IRS of tax 
liens or judgments, and his explanation concerning notification being sent to an 
abandoned post office box does nothing to alleviate this concern.  In fact, the individual 
admitted that when he stopped using this post office box, he did not take any action to 
notify the IRS of his change in address other than changing the address on his tax returns.  
TR at 270.  In addition, at his August 2009 PSI, the individual provided the LSO with no 
information concerning the IRS’s threat to garnish his wages until after he was informed 
that the LSO was aware of an IRS lien and judgment against him.  DOE Exhibit 30 at 13-
14.  Access authorization is possible only for individuals who provide full, frank and 
truthful answers to the DOE’s relevant and material questions.  I agree with the LSO 
official, who testified that the individual should have been more forthcoming with 
information about the IRS’s threat to garnish his wages in response to the LSO initial 
inquiries about tax judgments.  TR at 239-240.       
 
The LSO further finds that on his Questionnaire for Sensitive Positions dated October 15, 
1996, the individual responded “no” to question 27b regarding having wages garnished 
within the last seven years.  It asserts that a 1995 judgment from a finance company 
resulted in a wage garnishment that began in early 1996.  Notification Letter, Enclosure 1 
at 5.  See also DOE Exhibit 15.  At the hearing, the individual acknowledged that the 
finance company had sent his account to a firm that instituted court actions for collection.   
TR at 343-344.  When asked if his DOE wages had ever been garnished, he replied:  “No, 
they were never garnished.  They were submitted to be garnished, but they were never 
garnished, to my understanding.”  TR at 273.  He further explained that he believed that 
in each instance where his wages were about to be garnished, he entered into an 
agreement that avoided the garnishment.  TR at 274.  However, the individual also 
testified under questioning from the DOE counsel that he requested and received DOE 
records concerning any garnishment of his wages during his DOE employment.  The 
individual stated that he had not been able to review these records because they were sent 
by secure e-mail and his security account had expired.  TR at 273-274.  Under these 
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circumstances, I find that the individual has failed to provide reliable information to 
refute the LSO’s concern about unreported wage garnishment.  The individual has not 
shown why it was not possible to review and submit this documentation by some other 
means.  I cannot accept the individual’s “understanding” of this issue when he has failed 
to procure and review the agency records that would substantiate whether his wages were 
garnished in 1996.   
 
As these examples indicate, the individual has a longstanding pattern of omitting negative 
information in his reports to the DOE and providing explanations that are inaccurate or 
unsupported.  Although the individual’s witnesses testified that they believe him to be 
consistently honest, they stated that they had little or no knowledge of the security 
concerns regarding omissions and inaccuracies in his reporting of financial and other 
derogatory information to the LSO, or regarding the individual’s financial problems that 
gave rise to the LSO’s requests for information.  The first co-worker testified that the 
individual does not discuss his personal financial issues or security concerns involving 
those issues with her.  TR at 86-87.  The second co-worker testified that she is involved 
with processing the individual’s security re-investigation forms, but her role does not 
include evaluating the veracity of his responses.  She stated that the individual has never 
discussed any of his ongoing financial issues with her until recently, when he shared 
some of his history with her.  TR at 99.  His friend/business manager testified that the 
individual never mentioned any security problems involving concerns that he provided 
false or misleading information.  TR at 138.  She stated that she believes that the 
individual has never lied to her “because he has no reason to.”  TR at 132.  His supervisor 
testified that she was not aware of any security concerns involving the individual’s 
honesty until she was made aware of the current security proceeding involving the 
individual.  TR at 155.  As discussed above, security clearance holders are required to 
provide any derogatory information to the DOE in response to specific inquiries.  A 
person’s reputation for honesty in the workplace and in his private life generally does not 
require this level of candor and revealing of sensitive issues.  Accordingly, I do not 
believe that the individual’s demonstrated reputation for honesty mitigates the concerns 
about his misleading statements and omissions of information to the LSO.  I therefore 
conclude that the individual has failed to mitigate the LSO’s concerns under Criteria F 
and L that he has failed to provide truthful and candid answers during the security 
clearance process. 
 
B. Criterion L Concerns Regarding Financial Irresponsibility 
 
1.  The Individual’s Failure to File Timely Income Tax Returns and Pay Taxes 
 
In its Notification Letter, the LSO alleges that although the individual’s gross income has 
required him to file tax returns since at least 1990, the individual has demonstrated a 
pattern of 20 years of filing late income tax returns and failing to make timely tax 
payments.  Specifically, it finds that he filed (i) his 1989 federal return in February 1991; 
(ii) his 1993 and 1994 federal returns in 1996; (iii) his 1995 return in 1997; (iv) his 1996 
return after the due date in 1997, resulting in a $450 assessment; (v) his 2005 return in 
late 2008; (vi) his 2006 and 2007 returns in October 2009; and (vii) his 2008 return after 
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December 15, 2009.  Notification Letter, Enclosure 1 at 3-4, 6-7.  In addition, the LSO 
finds that (i) when the IRS threatened to garnish the individual’s wages, the individual 
sent the IRS a check dated December 2005 in the amount of $18,000 with the 
memorandum line indicating that this was payment for “(1040) 1995-2000”; and (ii) in 
February 2008, IRS filed a tax lien against the individual in the amount of $13,795.  Id. at 
3. 
 
The information provided by the LSO clearly supports its allegation that the individual 
has demonstrated a longstanding pattern of failing to file tax returns and make tax 
payments in a timely manner.  This is unquestionably a “pattern of financial 
irresponsibility,” which Criterion L specifies can be “unusual conduct. . . tend[ing] to 
show that the individual is not honest, reliable or trustworthy. . . .” 10 C.F.R. § 708.8(l).  
At the hearing, the individual explained why he failed to file timely income tax returns 
and make tax payments for several years.  As discussed below, I find that the individual 
has not demonstrated that he acted responsibly concerning tax issues in the past, and that 
his current efforts have not mitigated these Criterion L concerns.   
  
At the hearing, the individual admitted that he failed to file timely federal tax returns over 
a period of several years, and that he did not make timely payment of outstanding tax 
liability totaling several thousand dollars.  TR at 228-229.  He explained that in the 
period from 1995 until 2000, he was in a lot of debt due to a divorce, paying his son’s 
college tuition, and starting a business.  TR at 263-265.   The individual testified that he 
made the decision to deal with these other financial issues first and to pay the IRS at a 
later time.  “I paid [the IRS] late.  I filed late.  And there really is no big justification for 
it, probably.”  TR at 287. 
 
He testified that when the IRS threatened to garnish his wages in 2005, he borrowed 
funds and sent the IRS payment of $18,000 to settle his tax debt.  TR at 228-229, 288-
289.  He further explained that in 2006, the IRS sent him a check for more than  $12,000 
as a refund for overpayment, which he then used to help finance the purchase of his 
current home.  He stated that the IRS then asked him to repay this refund, and that is why 
it placed a temporary tax lien on his house in 2008.  He testified that the IRS eventually 
acknowledged that the refund was appropriate and did not renew its tax lien.  TR at 229-
236, 291-293;  DOE Exhibit 39 at 2.    
 
I am not convinced that the individual’s explanations mitigate his dilatory behavior 
concerning his taxes.  As an initial matter, I note that his late filing of tax returns began 
before the period from 1995 until 2000 that he asserts was a time of financial stress, and 
it has continued from 2005 up to the present.  While unforeseen emergencies and life 
events such as a divorce may, depending on the circumstances, mitigate a temporary 
failure to meet financial obligations, the individual’s failure to pay the full amount of his 
taxes lasted for several years after his divorce.  In fact, the individual admits that it was 
not until late 2005, when, under a threat of wage garnishment by the IRS, he borrowed 
the funds necessary to settle his tax debt for the years 1995 to 2000.  I find that the 
individual’s testimony indicates that for many years his behavior evidenced a reckless 
disregard for his financial obligation to file tax returns and pay taxes.  
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At the hearing, the individual stated that he would contact the IRS and provide 
verification of his recent tax filings.  TR at 335.  On April 19, 2011, the individual 
submitted an IRS Account Transcript indicating that he filed his 2008 federal tax return 
on May 3, 2010.  This IRS Account Transcript indicates that the individual exceeded his 
filing date extension of October, 15, 2009 for the 2008 return, and that he received an 
IRS inquiry for non-filing of the 2008 return in March 2010.  With respect to his 2009 
federal tax, the individual submitted a second IRS Account Transcript indicating that he 
received an extension of time until October 15, 2010 to file that return, but that, as of 
April 16, 2011, he has not yet filed the 2009 return.   
 
Based on this information, I find that the individual continues to exceed IRS deadlines for 
filing his tax returns.  His 2008 return was filed almost six months late.  His 2009 return 
was five months late in April 2011, and there is no indication that it has been filed.  This 
ongoing failure to file timely federal tax returns raises serious concerns about the 
individual’s reliability.  See Personnel Security Review, Case No. TSO-0457 (2007).1  
Accordingly, I find that the individual has not yet resolved his tax issues and, therefore, 
has not demonstrated a pattern of financial reliability concerning his tax obligations that 
would be necessary to resolve the LSO’s security concerns.   
 
2.  The Individual’s Pattern of Irresponsibility Concerning his Financial Obligations 
 
In addition to the individual’s pattern of failing to make timely tax filings and tax 
payments, the LSO alleges that the individual has a pattern of failing to pay his financial 
obligations in a timely manner.  The Notification Letter details a series of past due 
accounts, collection accounts, and judgments from 1990 to the present.  Most recently, it 
finds that a February 2010 Credit Report indicates that the individual’s home mortgage 
was 90 days past due for $10,000.  Notification Letter, Enclosure 1 at 1-4.  At the 
hearing, the individual testified that he has an adjustable rate mortgage with a current rate 
of 6.8%, and that he is trying to get his mortgage company to reduce the interest rate or 
agree to a longer loan period.  TR at 283.  He acknowledged that he currently is four or 
five payments in arrears on his mortgage, or approximately $12,000 to $15,000 in arrears.  
TR at 347.  The Personal Financial Statement that the individual submitted in this 
proceeding states that his monthly net income is roughly $14,600 and his monthly 
payment obligations are approximately $9,750.  Individual’s Exhibit D.  However, the 
individual testified that his business generates a cash flow problem, and that he is often 
required to use his salary to pay the independent contractors who work for him before his 
clients have paid him for the services provided to them.  He testified that this situation 
requires him to make ongoing choices about which bills to pay on time and which bills to 
pay late, including his mortgage.  TR at 345. 
 
As discussed above, the individual as not established that his 20 year history of failing to 
meet his financial obligations can be attributed to unforeseen emergencies or other 

                                                 
1   See also Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
(Adjudicative Guidelines), Guideline F, Paragraph 19(d) and (g) at  
http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf (December 29, 2005). 
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ongoing expenses that indicate that the individual acted responsibly under the 
circumstances.  In this regard, I reject his assertion that his personal business 
arrangements justify the late payment of his mortgage or other debts.  Nor do I find that 
the individual has demonstrated a good faith effort to resolve his mortgage situation.  
Accordingly, I find that the individual has not mitigated the LSO’s concerns about 
financial irresponsibility.  See Adjudicative Guidelines, Guideline F, Paragraph 20 (b) 
and (d). 
 
C.  Criterion G Concerns 
 
The proper safeguarding of classified or sensitive information goes to the very heart of 
maintaining national defense and security. Thus, the failure to protect such information in 
accordance with security regulations raises very serious concerns.  As stated in the 
Adjudicative Guidelines, Guideline K ¶ 33, “[d]eliberate or negligent failure to comply 
with rules and regulations for protecting classified or other sensitive information raises 
doubt about an individual’s trustworthiness, judgment, reliability, or willingness and 
ability to safeguard such information, and is a serious security concern.”  See also 
Personnel Security Hearing, Case No. TSO-0894 (2010). 
 
As indicated above, the LSO finds that the individual was issued security infractions in 
1999 and 2000 for failing to secure the door to a limited area, in 2007 for failing to secure 
a door and safe, and in 2009 for failing to the door to an Exclusion Area.  See DOE 
Exhibits 22, 23, 24 and 25.  At the hearing, the individual admitted that these four 
security events occurred, and that, in each instance, he was the person responsible for 
failing to secure the subject door or safe.  TR at 300.  I therefore find that the LSO has 
properly raised these Criterion G concerns. 
 
The individual’s four security infractions all involved the same door leading from a 
corridor into a room containing safes for the storage of classified documents.  In each 
instance, the individual claims that he properly secured the door by closing the door, 
spinning the combination lock, and pushing on the door to check that the door lock was 
engaged.2  In his written response to the 1999 notice of security incident, the individual 
stated that “the door has given us problems” and that he called building maintenance to 
realign the door and the lock.  He also noted that this door was pulled open after being 
locked during a DOE security review conducted in June 1999.  DOE Exhibit 25.  In 
response to the 2000 incident, the individual again reported that he had secured the door 
properly and pushed on it to check that it was closed, but that the nighttime security 
guard had been able to pull the door open.  DOE Exhibit 24.    After the 2009 incident, 
the individual responded by repeating his assertion that he had secured the door properly 
before he left for the day, and indicated that the door alignment should be checked again.  
DOE Exhibit 22.   
 

                                                 
2  With respect to the 2007 incident, the individual acknowledges that his failure to secure a safe was the 
result acting in haste while rushing to provide assistance to open a safe in another area.  He testified that he 
believes that he did properly secure the door, although he neglected to sign out.  TR at 305. 
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The individual’s explanations about these security infractions were corroborated by the 
second co-worker.  At the hearing, she testified that problems with the door in question 
have been an ongoing “nightmare” since the room behind it was designated a “limited 
area” in the mid-1990’s.  TR at 96.  She described the door as follows: 
 

The jamb is wiggly and the door itself is – it’s not what I would consider a 
heavy-duty wooden door.  It’s kind of cheaply made and . . . over the 
years pieces of it have chipped off.   . . .  [D]ifferent combination locks 
have been put on it over the years, so it’s been modified and modified and 
modified and I believe that instead of being modified, it should just be 
jerked out and totally replaced with something that was sufficient for the 
level of security that it had on it. 

 
TR at 112.  She stated that she believes the individual’s assertions that he secured the 
door properly in each instance, and that the door was later jiggled open by a guard 
conducting a nighttime inspection.  TR at 120.   
 

I have been called, myself, by the Security staff that have found [the door] 
open and [I] have just been frustrated, because I know I check that door 
myself every evening, whether it has been opened or not, to make sure that 
I cannot open it before I leave.  But then they have come in and found it 
open or in unlocked capacity where they could push it open and it would 
come open.  And we’d just call, again, and have [building maintenance] 
work on it again and that’s the extent of it. 

 
TR at 108.   
 
At the hearing, the LSO official testified that if this door to a limited area was faulty, the 
individual was required to take action to ensure that the door was properly repaired or to 
empty the room of classified documents.  TR at 206-207.  She stated that she believed 
that as the security officer for his program area, the individual had oversight for secured 
areas and was responsible for the proper operation of the door.  TR at 208.  She testified 
that after experiencing ten years of problems with the door, the individual had the 
responsibility following the 2009 incident to move the classified documents out of the 
room or to take the issue “to another level instead of calling the same guy.”  TR at 215.   
 
There is evidence in the record that the individual and the second co-worker have made 
some effort over the years to address the problems with the door.  The second co-worker 
testified that the door has been realigned and adjusted by technicians from building 
maintenance after each of these incidents.  TR at 96-97, 101.  She also stated that “every 
time this comes up”, she makes a request for a new door, but that these requests have not 
been acted upon.  TR at 109.  She stated that building maintenance did replace the door to 
a more secure “exclusion area” at the program office after she made repeated requests.  
Id. 
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At his August 2009 PSI, the individual reported to the LSO that following the March 
2009 security infraction involving the door, building maintenance realigned the door 
again and bent a metal fixture so that the lock would catch better.  He also reported that 
“we’ve got a request in now to move the door - - get a new door.”  PSI at 34.   At the 
hearing, the individual stated that he believes that it is his responsibility to request that 
the door be repaired and/or replaced, and he and the second co-worker have done this 
repeatedly.  TR at 300.  He stated that the LSO was aware, through the security 
infractions, of the problems regarding the door, but that “they did not aid us . . . to get a 
repair.”   He asserted that “I thought I did the process that needed to be done” by asking 
repeatedly for reconstruction of the door, and his program office is still trying to have that 
office and four other offices reconstructed to take care of all of the “situations that those 
rooms had.”3  TR at 301. 
 
After reviewing the record in this matter, I find that the individual has not mitigated the 
Criterion G concerns relating to his four security infractions since 1999.  Although, three 
of the infractions involve a malfunctioning security door that he may have secured 
properly, he also had the responsibility as security manager of his program office to 
ensure that the physical facilities of his program office were sufficient to maintain 
security.  His ineffectual efforts over a ten year period to effectively correct the 
malfunctioning door constitute a longstanding failure to accept or fulfill that 
responsibility.  His testimony at the hearing indicates that he still does not fully accept his 
responsibilities in this area.  Accordingly, I cannot conclude that this failure to protect 
classified matter was infrequent or happened under “unusual circumstances” so that it is 
unlikely to recur.  See Revised Adjudicative Guidelines, ¶ 35(a).  I therefore conclude 
that the individual has not mitigated the DOE’s Criterion G concerns.  
 
IV. CONCLUSION 
 
For the reasons set forth above, I find that the LSO properly found that the individual’s 
conduct raised Criteria F, L and G concerns. Further, I find that the derogatory 
information under those criteria have not been mitigated sufficiently at this time.  
Accordingly, after considering all of the relevant information, favorable or unfavorable, 
in a comprehensive and common-sense manner, I conclude that the individual has not 
demonstrated that restoring his access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  The individual or the 
DOE may seek review of this Decision by an Appeal Panel under the regulation set forth 
at 10 C.F.R. § 710.28. 

 
 
Kent S. Woods 
Hearing Officer 

                                                 
3   The individual also testified that his program office recently removed the safes and classified materials 
from this room because it needed additional office space.  TR at 315-317.  I find that this information 
supports the LSO’s position that the individual should have insisted that his program office take similar 
actions following his security infractions as a means of addressing the security concerns raised by the 
malfunctioning door.  
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Office of Hearings and Appeals 
 
Date: May 12, 2011  



1/  Access authorization (or security clearance) is an administrative determination that an
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5(a).
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                                                              April 27, 2011 

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 11, 2011

Case Number: TSO-0994

This Decision concerns the eligibility of XXXXXXXXXXXXXXX (the Individual) for access
authorization, also referred to as a security clearance.  The regulations governing the
Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  This
Decision will consider whether, based on the testimony and other evidence presented in
this proceeding, the Individual is eligible for access authorization.1/ For the reasons
detailed below, I have concluded that the Individual is not eligible for access authorization.

I. Procedural History

In June 2009, the Individual used marijuana while employed with a Department of Energy
(DOE) contractor and while holding a DOE access authorization.  DOE Ex. 1 at 1.  As a
result of that marijuana usage, the Individual tested positive during a random drug screen
and his employment was terminated.  Id.  Approximately a year later, the Individual
applied for a security clearance in conjunction with his employment with another DOE
contractor.  DOE Ex. 10 at 3.  In December 2010, the DOE informed the Individual that
derogatory information was raised during an investigation into the Individual’s
background.  Notification Letter dated December 2, 2010; DOE Ex. 1 at 1.  This derogatory
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information created a substantial doubt under the DOE Part 710 regulations.  DOE Ex. 1;
10 C.F.R. § 710.8(1) (lack of honesty, reliability, or trustworthiness) (Criterion L). 

The Individual requested a hearing before the Office of Hearings and Appeals (OHA), DOE
Ex. 2, and the OHA Director appointed me to serve as the Hearing Officer.  Prior to the
hearing, the parties submitted exhibits.  The Individual testified and presented three
witnesses.  The DOE counsel presented no witnesses. 

II. Governing Standards

Under Part 710 certain types of information raise concerns about whether an individual is
eligible for access authorization.  Derogatory information includes, but is not limited to, the
information specified in the regulations.  10 C.F.R. § 710.8.  Once a security concern exists,
the individual has the burden to bring forward sufficient evidence to resolve the concern.
In considering whether an individual has resolved a security concern, the Hearing Officer
considers various factors, including the nature of the conduct at issue, how frequently it
occurred, how recently it occurred, the absence or presence of reformation or rehabilitation,
and the impact of the foregoing on the relevant security concerns.  Id. § 710.7(c).  The
decision concerning eligibility is a comprehensive, common-sense judgment based on a
consideration of all relevant information, both favorable and unfavorable.  Id. § 710.7(a).
In order to reach a favorable decision, the Hearing Officer must find that “the grant or
restoration of access authorization to the individual would not endanger the common
defense and security and would be clearly consistent with the national interest.”  Id.
§ 710.27(a). 

III.  Findings of Fact and Analysis

Criterion L applies where an individual has engaged in conduct casting doubt on whether
he is “honest, reliable, and trustworthy.”  10 C.F.R. § 710.8(l).  See also Revised Adjudicative
Guidelines for Determining Eligibility for Access to Classified Information issued on
December 29, 2005, by The White House (Adjudicative Guidelines) ¶¶ 16(e), 25  (conduct
involving a violation of a written commitment made by the individual to the employer as
a condition of employment; any drug usage, including testing positive for illegal drug use).

In this case, the DOE’s security concerns all revolve around the Individual’s marijuana
usage in June 2009.  He stated at a Personnel Security Interview (PSI) and reiterated at the
hearing that he had “two puffs” of a marijuana cigarette in June 2009 during a fishing
expedition.  DOE Ex. 11 at 10-11; Tr. at 9.  Two days later, the Individual was chosen for
a random drug screen at work and tested positive.  Tr. at 13; DOE Ex. 6 at 2.  The
Individual was terminated.  Tr. at 15; DOE Ex. 1 at 1.  In September 2009, the Individual
procured his present employment, which required that he apply for access authorization.
Tr. at 18.  In completing his Questionnaire for National Security Positions (QNSP) in July
2010, the Individual indicated his marijuana usage in June 2009.  DOE Ex. 10 at 10.  After
the PSI, he was referred for Administrative Review.  DOE Ex. 11.  
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During the hearing, the Individual admitted that he was holding an access authorization
at the time of his marijuana usage.  Tr. at 7.  In addition, he used marijuana after signing
a DOE Drug Certification stating that he would not use illegal substances.  Tr. at 7; DOE
Ex. 9.  Furthermore, he testified that he still sees the person who brought the marijuana
cigarette to the fishing expedition, although not to socialize.  Tr. at 19.  He sees the person
at church and does some occasional side work for him.  Tr. at 10, 12, 19.  The Individual
testified that, prior to June 2009,  he did not know that the person used marijuana.  Tr. at
11.  He has not seen the person use marijuana since June 2009.  Tr. at 12.  The Individual
testified that he does not know why he took the “two puffs” of marijuana in June 2009.  Tr.
at 16.  He testified that his immediate family other than his teenage son is aware that he
used marijuana in June 2009.  Tr. at 37.  

The Individual presented the testimony of a co-worker and two close friends.  All the
witnesses testified that they were surprised that the Individual used marijuana in June
2009.  Tr. at 23, 29, 34.  They all testified that he is a hard-working, family man.  Tr. at 24,
29, 32.  The co-worker testified that he has worked with the Individual on a daily basis
since 2003.  Tr. at 21.  The first friend testified that he has known the Individual his entire
life and has been a good friend for more than 30 years.  Tr. at 28.  The second friend
testified that he has known the Individual for 47 years.  Tr. at 31.  The Individual resided
with the second friend for a time.  Tr. at 31.  All the witnesses were aware that the
Individual’s marijuana use led to his losing his clearance and being terminated from his
previous employment.  Tr. at 23, 28, 32-33.  

In considering whether an individual has resolved a security concern, I must consider
various factors, including the nature of the conduct at issue, how frequently and recently
it occurred; whether it happened under circumstances that it is unlikely to recur; the
Individual’s intent not to abuse any drugs in the future, by showing a disassociation from
drug-using associates,  changing or avoiding the environment where the drugs were used,
an appropriate period of abstinence, and a signed statement of intent with automatic
revocation of clearance for any violation; circumstances surrounding the conduct, to
include knowledgeable participation; the age and maturity of the individual at the time of
the conduct; the voluntariness of participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the potential for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence.  10 C.F.R.
§ 710.7(c); Adjudicative Guidelines ¶¶ 17, 26.  I find that the Individual in this case has not
resolved the security concern surrounding his marijuana usage in June 2009. 

The Individual testified openly and candidly about his marijuana usage.  Mitigating factors
are present.  The Individual testified that he only took “two puffs” from the marijuana
cigarette.  He only sees the person who possessed the marijuana for church and occasional
side work.  He no longer attends fishing expeditions with the person.  The Individual’s
marijuana usage occurred one time, more than 21 months prior to the hearing.  The
Individual had not used marijuana in the 13 years prior to June 2009.  His witnesses
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testified that he is a hard-working family man, who is devoted to his family, especially his
son.  He goes to church regularly.  The Individual has undergone two negative drug tests
since the positive drug test in 2009.  

Nevertheless, there are compelling factors that weigh against mitigation.  The Individual
has not totally disassociated himself from the person who provided the marijuana.  The
two negative drug tests, which occurred since June 2009, were not random tests but rather
were administered when he was hired for his new employment and at his one-year
anniversary. Most importantly, the Individual used the marijuana in June 2009 while he
was holding an active DOE access authorization and after signing a DOE Drug
Certification.  In the Drug Certification, the Individual acknowledged that using an illegal
substance could result in the loss of his access authorization and, thereby, his employment.
An individual can mitigate the concern raised by using marijuana after signing a Drug
Certification only where unusual circumstances existed, and those circumstances are highly
unlikely to recur in the future.  See Personnel Security Hearing, Case No. TSO-0867 (2010)
(extreme personal distress at the time of marijuana use); Personnel Security Hearing, Case
No. TSO-0841 (2009)(marijuana use five years earlier during stressful time in individual’s
family, disclosed by individual on QNSP); Personnel Security Hearing, Case No. TSO-0640
(2008) (bereavement-related marijuana use five years earlier, and reported by individual
on QNSP); Personnel Security Hearing, Case No. TSO-0586 (2008)(marijuana use for migraine
relief five years earlier, reported on QNSP); Personnel Security Hearing, Case No. TSO-0103
(2004), aff’d, (OS 2005) (marijuana use three years earlier during mother’s illness, and
disclosed by individual on QNSP).  There are no such highly unusual circumstance here.
The Individual used marijuana during a fishing expedition.  There is no testimony to show
that he was in a stressful time in his life.  Therefore, I find that the factors weighing against
finding the security concerns resolved outweigh those weighing in favor.  

Accordingly, after taking the entire record into consideration, I find that the Individual has
not resolved the Criterion L concern raised by his June 2009 marijuana usage. 

IV.  Conclusion

As the foregoing indicates, the Individual has not resolved the security concerns cited in
the Notification Letter under Criterion L.  Therefore, I conclude that the Individual has not
shown that granting his access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).
Consequently, it is my decision that the Individual’s access authorization should not be
granted at this time.  The parties may seek review of this decision by an Appeal Panel.
10 C.F.R. § 710.28(b)-(e).
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Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: April 27, 2011 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.

 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                              April 21, 2011                        

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      January 28, 2011

Case Number:                      TSO-0995

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual should not be

granted a security clearance at this time. 2 

I.  BACKGROUND

The following information is undisputed, and unless otherwise noted, was obtained from the report

generated during the Office of Personnel Management’s (OPM) 2007 investigation of the individual

(hereinafter referred to as “the OPM report”). Department of Energy Exhibit (DOE Ex.) 11. The

individual was hired by a Department of Energy (DOE) contractor in 2000, who requested a security

clearance on his behalf in connection with that employment. During the ensuing investigation, the

individual informed the Local Security Office (LSO) that he had tested positive for marijuana usage

in 1991 while in the military. In order to address the LSO’s security concerns about this information,

the individual was summoned for an interview with a personnel security specialist in March 2001.
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3 Bates page numbering will be used in all citations to DOE exhibits in this Decision.

 
4 During his March 2008 PSI, the individual said that he did not recall making this statement to the

OPM investigator and that he doubted that he could have provided so specific an answer to the

investigator’s questions about his usage during that time. March 2008 PSI at 94.  

During this Personnel Security Interview (PSI), the individual stated that he in fact tested positive

for marijuana twice while in the military. He claimed that he did not use the drug during his time

in the service, and that on both occasions, the positive result was caused by passive exposure to

marijuana smoke. March 2001 PSI (DOE Ex. 10) at 157-162, 170. 3 He further stated that, although

he had smoked marijuana on several occasions while in high school, he did not use the drug at any

time after joining the military. Id. at 177, 190. He added that it was his intention to never use illegal

drugs again. Id. at 220. The LSO was able to resolve its concerns regarding this information, and the

individual was granted access authorization. In July  2001, the individual signed a drug certification,

in which he acknowledged the DOE’s policy against illegal drug usage or possession, and promised

not to use or possess illegal drugs while holding a security clearance, or to knowingly be in the

presence of someone possessing illegal drugs. DOE Ex. 3. 

In September 2001, the individual tested positive for marijuana usage. DOE Ex. 6. In a PSI

conducted in October 2001 (DOE Ex. 9), the individual explained that he was at a party

approximately two weeks before the test, and smoked a marijuana cigarette that was being passed

around. October 2001 PSI at 131. He reaffirmed that the information that he had given about his

marijuana usage during his March 2001 PSI was accurate, and he indicated that his only usage of the

drug since high school was at the party just before the positive test. Id. at 144. The individual’s

clearance was revoked approximately six months later, in February 2002. 

In May 2006, an application was filed for reinstatement of the individual’s clearance. During the

ensuing investigation, the individual told the OPM investigator that after his military service, he used

marijuana one time with a friend in 1999, while he was in college, in addition to his usage two weeks

before his positive drug test. OPM report (DOE Ex. 11) at 251. 4 In March 2008, the LSO

interviewed the individual in an attempt to resolve the lingering security concerns regarding the

individual’s drug usage and his inconsistent statements about that usage. During this PSI, the

individual said that he used marijuana three times while in the military, used hashish with his

girlfriend during this period, and smoked marijuana approximately four times per year after his

military service up until his positive drug test in September 2001. March 2008 PSI (DOE Ex. 8) at

78, 82, 85-88. He attributed his provision of false information during his earlier PSIs to shame about

his drug usage, dishonesty, and to a poor memory. Id. at 97-100. 

When the LSO determined that the March 2008 PSI did not resolve its concerns regarding the

individual’s eligibility for access authorization, it informed the individual of this determination in

a letter that set forth the DOE’s security concerns and the reasons for those concerns. I will

hereinafter refer to this letter as the Notification Letter. The Notification Letter also informed the

individual that he was entitled to a hearing before a Hearing Officer in order to resolve the

substantial doubt concerning his eligibility for access authorization. 
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The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 11 exhibits

into the record of this proceeding and presented the testimony of a personnel security analyst. The

individual introduced five exhibits and presented the testimony of four witnesses, in addition to

testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY        

CONCERNS 

The Notification Letter included a statement of derogatory information that created a substantial

doubt as to the individual’s eligibility to hold a clearance. This information pertains to section 710.8,

paragraphs (f), (k) and (l) of the criteria for determining eligibility for access to classified matter or

special nuclear material. 

Criterion (f) defines as derogatory information indicating that the individual has “deliberately

misrepresented, falsified, or omitted significant information from . . . a [PSI or] written or oral

statements made in response to official inquiry on a matter that is relevant to a determination

regarding eligibility for DOE access authorization . . . .” Under this criterion, the Letter cites the

contradictory statements about the individual’s drug usage set forth above, his explanation that those

statements were due in part to a faulty memory, his alleged statements to Employee Assistance

Program (EAP) personnel that he did not knowingly use marijuana just prior to his 2001 positive

test, and his claim that the usage that led to his positive test occurred approximately two weeks

before that test. 

Under criterion (k), information is derogatory if it tends to show that the individual has “sold,

transferred, possessed, used, or experimented with a . . . substance listed in the Schedule of

Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 1970

(such as marijuana, cocaine, amphetamines, . . . etc.) except as prescribed or administered by a

physician” or otherwise authorized by federal law. Criterion (l) refers to information indicating that

the individual has engaged in criminal or any other unusual conduct or is subject to any

circumstances which tend to show that he is not honest, reliable or trustworthy, or that he may be

subject to pressure, coercion, exploitation or duress which may cause the individual to act contrary

to the best interests of national security. In support of both of these criteria, the Letter cites the

individual’s admitted marijuana usage, his three positive drug tests, and his violation of the 2001

DOE drug certification.

This derogatory information adequately justifies the DOE’s invocation of criteria (f), (k) and (l), and

raises significant security concerns. Conduct involving lack of candor or dishonesty can raise

questions about an individual’s reliability, trustworthiness and ability to protect classified

information. Use of an illegal drug can also raise questions about an individual’s reliability and

trustworthiness, both because such usage may impair judgement and because it raises questions

about a person’s ability or willingness to comply with laws, rules, and regulations.  See Revised
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Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, The White

House (December 19, 2005), Guidelines E, H and J (Adjudicative Guidelines).  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting the individual a security

clearance would compromise national security concerns. Specifically, the regulations compel me to

consider the nature, extent, and seriousness of the individual’s conduct; the circumstances

surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the

individual at the time of the conduct; the absence or presence of rehabilitation or reformation and

other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and

any other relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, (1995) (affirmed by OSA, 1996), and cases cited

therein. The regulations further instruct me to resolve any doubts concerning the individual’s

eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

As described above, the derogatory information raises serious concerns about the individual’s illegal

drug usage and about his honesty. After reviewing the record in this proceeding, including all of the

evidence presented at the hearing, I conclude that the individual has successfully addressed the

DOE’s  concerns regarding his prior illegal drug usage, but that valid concerns remain regarding his

honesty. My reasons for these conclusions are set forth below. 

  

A. The Individual’s Illegal Drug Usage

Two factors lead me to conclude that the individual has adequately mitigated the DOE’s concerns

about his past usage of marijuana and hashish. First, the record clearly supports the individual’s

claim that he has not used any illegal drugs since 2001. At the hearing, the individual’s friend

testified that to his knowledge, the individual has not smoked marijuana since that time. Hearing

Transcript (Tr.) at 71. The individual’s wife testified that she supports the individual’s drug-free

lifestyle, that they no longer associate with the people with whom her husband used illegal drugs 10

years ago, and that they no longer attend parties where such drugs may be used. Tr. at 101. The

individual’s abstinence from illegal drug usage is further supported by the fact that he was repeatedly
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5 At the hearing, the individual attempted to cast doubt upon the accuracy of information in the OPM

(continued...)

tested for illegal drugs for a period of two years after his 2001 positive test, with negative results on

each occasion. DOE Ex. 7 at 54. In addition, after his 2008 PSI, in which the individual stated that

he had not used any illegal drug since 2001, the individual was subjected to a polygraph

examination. During this examination, the individual answered “No” when he was asked if he had

used any illegal drugs since 2001 and if he had lied or withheld information about his drug usage

during the 2008 PSI. There was no evidence of deception with regard to these answers. DOE Ex. 3

at 8. 

Second, the individual participated in his employer’s EAP for two years after his last positive test,

successfully completed all of the recommended treatment, “and was given a good prognosis [by his

counselor] for continued success in remaining drug free.” DOE Ex. 7 at 54. I am convinced by the

individual’s 10 years of demonstrated abstinence and his completion of the EAP treatment program

that he has successfully addressed the DOE’s security concerns under criterion (k).

B. The Individual’s Honesty

I reach a different conclusion, however, with regard to the DOE’s concerns under criteria (f) and (l)

about the individual’s honesty and reliability. At the hearing, the individual attempted to demonstrate

that he has changed significantly since 2001, and that the falsehoods that he told at that time are

unlikely to be repeated. Each of the individual’s four witnesses testified as to his honesty and

reliability. Tr. at 72, 77, 89-90, 97. The individual testified that he has “gone back to . . . church”

since 2001 and “completely changed [his] life.” He added that he told the truth during his 2008 PSI

about his history of illegal drug use, and pointed out that the polygraph results support this

contention. Tr. at 117, 120. He further indicated that he attempted to “come clean” about his

previous falsehoods during the 2008 PSI. Tr. at 122. 

At the outset, however, I note that the individual was in his mid-thirties and married at the time that

he lied to DOE security in 2001. They therefore cannot be characterized as youthful indiscretions by

someone who had not yet assumed the responsibilities of adult life. Furthermore, I am skeptical

about the individual’s statement during the 2008 PSI that his misrepresentations during the 2001

PSIs were due in part to a poor memory. If true, it would suggest that the individual’s memory of

events that transpired from the mid-1980s to 2001 improved during the seven years between his 2001

and 2008 PSIs. The individual attempted to explain this counter-intuitive result by claiming that after

his last positive drug test, he spent three years in counseling “reliving every bad decision” that he

had made during his life and examining his reasons for those decisions. Tr. at 130. During this

process, he continued, “memories started to come back.” Tr. at 130-131. 

Nevertheless, during his 2007 OPM investigation and after three years of counseling had allegedly

refreshed his memory, the individual continued to mislead the DOE about his prior drug usage. He

informed the OPM investigator that after leaving the military, he used marijuana on one occasion,

in “approximately 1999” while in college, until his 2001 usage that preceded his final positive drug

test. DOE Ex. 11 at 251. 5 This is in contrast to his statements during the 2008 PSI, when he said that
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5(...continued)

report by pointing out an alleged error in that report regarding the individual’s employment history.

Specifically, he presented evidence indicating that he had worked for his father-in-law (Individual’s

Exhibit 2), when the OPM report indicates that the father-in-law and his son told the investigator that

they could not remember the individual ever working for them. DOE Ex. 11 at 261. However, the

individual also testified that his relationship with his father-in-law has changed for the worse because

of family-related issues. Tr. at 114-115. The fact that the father-in-law and his son may have made

false or misleading statements to the OPM investigator about the individual does not diminish my

confidence in the investigator’s ability to accurately record and report the substance of his interview

with the individual.        

after his military service, he used the drug approximately four times per year until 2001. 2008 PSI

at 85-88. This relatively recent example of misrepresentation on the part of the individual leads me

to conclude that even if all of the individual’s statements during the 2008 PSI were completely

accurate, significant doubts about the individual’s honesty and reliability would still remain. 

Finally, I find that the individual has not adequately addressed the DOE’s criterion (l) concerns

regarding the violation of the drug certification. Although I believe it unlikely, for the reasons set

forth above, that the individual will use illegal drugs in the future, his history of deliberate

misrepresentation calls into question the ability of the DOE to rely on any commitments that he may

make regarding his future behavior. 

V. CONCLUSION

Although the individual has successfully addressed the DOE’s security concerns under criterion (k),

valid security concerns remain under criteria (f) and (l). I therefore conclude that the individual has

not demonstrated that granting him access authorization would not endanger the common defense

and would be clearly consistent with the national interest. Accordingly, the individual should not be

granted a security clearance at this time. The individual may seek review of this Decision by an

Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: April 21, 2011 



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

   
Hearing Officer's Decision 

 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   January 20, 2011 
 
Case Number:   TSO-0996 
 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) for 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 For 
the reasons set forth below, I conclude that the DOE should not grant the individual a security clearance.2 
  
 

I.  BACKGROUND 
 
The individual is an applicant for an access authorization.  As part of a routine background investigation, 
he completed a Questionnaire for National Security Positions (QNSP) dated April 28, 2010.  One of the 
questions on the QNSP asked whether he had used illegal drugs in the last seven years.  He responded, 
“yes,” and indicated that he had used marijuana from August 1997 to June 2008.  Exhibit 4 at 72.  The 
Local Security Office (LSO) conducted a Personnel Security Interview (PSI) with the individual on 
October 26, 2010, to more fully address his past drug use, as well as information the individual provided 
on the QNSP regarding his finances and taxes.  Exhibit 3.  During the PSI, the individual revealed that 
his last use of marijuana was, in fact, on January 1, 2010, not in June 2008 as stated on the QNSP.  
Exhibit 3 at 35-36.  In addition, the individual confirmed in the PSI that he had not filed his taxes for 
2005 and that he previously had delinquent accounts that went to collection before he paid them.  Id. 
at 4-8. 
 
In a December 22, 2010, letter, the LSO informed the individual that derogatory information existed that 
cast into doubt his eligibility for access authorization.  The letter set forth the DOE’s security concerns 
and the reasons for those concerns.  Exhibit 1.  I will hereinafter refer to this letter as the Notification 
Letter. The Notification Letter also informed the individual that he was entitled to a hearing before a 

                                                 
 1 An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 
 
 2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  
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Hearing Officer in order to resolve the substantial doubt concerning his eligibility for access 
authorization.  
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I was 
appointed the Hearing Officer. The DOE introduced six exhibits into the record of this proceeding. The 
individual introduced 39 exhibits and presented the testimony of ten witnesses, in addition to his own 
testimony.   

 
II. DEROGATORY INFORMATION AND THE 

ASSOCIATED SECURITY CONCERNS 
 
The Notification Letter sets forth information pertaining to paragraphs (f), (k), and (l) of the criteria for 
eligibility for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8. 
Exhibit 1.3  Under criterion (k), the Notification Letter cites a September 14, 2007, Memorandum from 
Secretary of Energy Samuel W. Bodman, in which he states the following: 
 

All applicants for security clearances (including current Federal employees and 
contractor employees applying for a new clearance) who have been determined to have 
used illegal drugs within the twelve months preceding their completion of a [QNSP] will 
be disqualified from further consideration for a security clearance, until such time as they 
can demonstrate non-use of illegal drugs for twelve consecutive months.   

 
Memorandum from Samuel W. Bodman to Clarence Albright, Under Secretary of Energy, et al. 
(September 14, 2007) (Bodman Memorandum) at 2. 
 
During a pre-hearing telephone conference conducted on March 25, 2011, I asked the DOE Counsel to 
explain the Department’s position on the application of the Bodman Memorandum to the present case.  
Memorandum of Pre-Hearing Telephone Conference (March 26, 2011) at 1.  The DOE Counsel stated 
that if, at the time of the hearing, the individual could demonstrate non-use of illegal drugs for twelve 
months, that would be sufficient from the Department’s point of view to resolve the concern raised under 
criterion (k) as to the Bodman Memorandum.  Id. 
 
I find the interpretation advanced by the DOE Counsel to be at odds with the plain language of the 
Bodman Memorandum.  The Memorandum clearly states that an applicant for a security clearance who 
has used illegal drugs within the twelve months preceding his completion of the QNSP “will be 

                                                 
 3 Under criterion (f), information is derogatory if it indicates that the individual has “[d]eliberately 
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for 
Sensitive (or National Security) Positions, a personnel qualifications statement, a personnel security interview, written or 
oral statements made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization, or proceedings conducted pursuant to §710.20 through §710.31.” 10 C.F.R. § 710.8(f).  
Criterion (k) concerns derogatory information indicating that the individual has “[t]rafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled Substances 
established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, 
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice 
of medicine, or as otherwise authorized by Federal law.” 10 C.F.R. § 710.8(k).  Criterion (l) defines as derogatory 
information that an individual has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual 
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).   
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disqualified from further consideration” for a security clearance.  In the present case, the individual used 
an illegal drug on January 1, 2010, less than four months prior to completing his QNSP on April 28, 
2010.  Having been made aware of this fact in the individual’s October 26, 2010, PSI, the LSO should 
have ceased processing of the individual’s application for a clearance, in compliance with the Bodman 
Memorandum. 4 
 
Thus, based solely on the application of the Bodman Memorandum to the present case, I find that the 
DOE should not grant a security clearance to the individual at this time.  However, because the individual 
was afforded, erroneously, the opportunity to appear before a Hearing Officer and provide mitigating 
evidence on criteria (f), (k), and (l), I will make factual findings and legal determinations on each of 
those criteria. 
 
First, of concern under criterion (f) is the individual’s admission that he lied on his QNSP regarding the 
recency of his illegal drug use, Exhibit 5 at 3, and that he did not correct the record when he was 
interviewed by an Office of Personnel Management (OPM) investigator in June 2010.  Exhibit 3 at 39.  
Under criterion (k), the LSO notes the individuals acknowledged history of marijuana use.  Exhibit 1 
at 3-4.  Regarding criterion (l), the Notification Letter references the individual’s failure to file tax returns 
for 2005 and his past tardiness in satisfying debts.  Id. at 6. 
 
This derogatory information adequately justifies the DOE’s invocation of criteria (f), (k), and (l), and 
raises significant security concerns.  An individual’s failure to provide truthful and candid answers 
during the security clearance process raises serious questions about his reliability and trustworthiness.  
See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
The White House (December 19, 2005) (Adjudicative Guidelines), Guideline E.  Regarding the 
individual’s use of illegal drugs there are also significant security concerns.  Engaging in criminal 
conduct can raise questions about a person’s ability or willingness to comply with laws, rules, and 
regulations.  See id., Guidelines H and J.  Moreover, illegal drugs can impair a person’s judgment which, 
in turn, can raise questions about the person’s reliability and trustworthiness.  Id., Guideline H.  Finally, 
the individual’s past failure to file taxes and satisfy debts may indicate poor self-control, lack of 
judgment, or unwillingness to abide by rules and regulations, all of which can raise questions about an 
individual's reliability, trustworthiness and ability to protect classified information.  Moreover, an 
individual who is financially overextended is at risk of having to engage in illegal acts to generate funds. 
 See id., Guideline F. 
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that 
in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and 
circumstances, and make a “common-sense judgment . . . after consideration of all relevant information.” 
10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and unfavorable, that has a 
bearing on the question of whether granting the individual’s security clearance would compromise 
national security concerns. Specifically, the regulations compel me to consider the nature, extent, and 
seriousness of the individual’s conduct; the circumstances surrounding the conduct; the frequency and 
recency of the conduct; the age and maturity of the individual at the time of the conduct; the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes; the likelihood of 

                                                 
 4 In the future, the OHA will not proceed to administrative review hearings in circumstances such as these, 
where it is undisputed that the applicant used illegal drugs within the twelve months preceding the signing of his QNSP. 
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continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. 
§ 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). 
Once the DOE has made a showing of derogatory information raising security concerns, the burden is on 
the individual to produce evidence sufficient to convince the DOE that granting or restoring access 
authorization “will not endanger the common defense and security and will be clearly consistent with the 
national interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013 (1995), 
(affirmed by OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any 
doubts concerning the individual’s eligibility for access authorization in favor of the national security. 
10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
I note as an initial matter that, while certain of the Part 710 criteria describe specific actions that raise 
security concerns, those concerns are not limited to whether the individual will repeat the same actions in 
the future.  Thus, for example, as discussed above, there is more than one concern raised by illegal drug 
use under criterion (k).  One is the risk that the individual will use illegal drugs in the future.  Another is 
that the individual’s prior illegal behavior may be predictive of a future unwillingness to follow other 
laws, rules, and regulations, particularly those regarding the handling of classified information and 
special nuclear material.  See, e.g., Personnel Security Hearing, Case No. TSO-0538 (2007) (describing, 
under criterion (k), several “significant security concerns associated with past or current illegal drug 
usage”). 
 
This is particularly relevant to my analysis in the present case because, as I explain below, I find that the 
individual has resolved certain aspects of the security concerns raised under criteria (k) and (l), in that I 
believe there is a low risk the individual will repeat, in the future, the same actions that raised concerns 
under those two criteria, i.e., the use of illegal drugs or the failure to pay taxes or otherwise meet 
financial obligations.  However, there is another significant concern raised under both of those criteria, 
and under criterion (f), and that is whether the individual, more generally, can be trusted and relied upon 
to follow laws, rules, and regulations in the future.  Here, the individual has not resolved that aspect of 
the concern under any of the three criteria, because the separate actions that raise concerns under each of 
the cited criterion appear, together, to form a pattern of behavior that indicates an unwillingness or 
inability to comply with laws, rules, and regulations.  Having noted these overlapping concerns, I will 
first address below the concerns unique to each criterion separately, and then turn to the unresolved 
concern common to all three. 
 
A.  Criterion F - The Individual’s False Answer on the QNSP Regarding His Most Recent Use 
 of Marijuana 
 
The individual does not deny that he deliberately omitted mention of his most recent use of marijuana 
from his April 2010 QNSP.  In an attempt to mitigate the concern raise by this deliberate falsification, the 
individual testified that he omitted the information because he “didn't want it to look like I had been 
using all along. I wanted to show that I had quit in 2008, and I planned on telling the investigator that I 
used once in January of 2010.”  Hearing Transcript (Tr.) at 41.  He testified that he talked to his wife 
about the relevant question, and they “both decided that it would be best to put down my quit date of 
June of 2008 and tell the investigator of my use in January 1st of 2010.”  Id.  His wife testified at the 
hearing, and confirmed that they had discussed the question, and that her husband “wanted a chance to be 
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able to explain that, to be able to talk to somebody about it instead of just having them make assumptions 
based on what was in the paperwork.”  Id. at 133.  The individual’s account is also supported by an 
affidavit of a friend who stated that she allowed the individual to use her computer to complete the QNSP 
online, and that she recalled the individual and his wife “discussing this matter at length, and both of 
them stating they wanted to be accurate and honest.”  Exhibit KK.  
 
I noted nothing in the demeanor of the individual or his wife during their testimony that would cause me 
to question the veracity of this account.  Nonetheless, for  a number of reasons, I am left with substantial 
doubts as to whether the account is true.  First, if the individual wanted to show that he had quit regular 
use of marijuana in 2008 and used it only once thereafter, he could have simply stated that on the QNSP, 
which provided a space for explanation.  The individual, in fact, filled this space with six lines of 
elaboration on his drug use history, without mentioning his most recent use.  Exhibit 4 at 72. 
 
Second, though claiming that he intended to disclose the truth during his June 2010 OPM interview, he 
admits that he did not do so.  Tr. at 50.  This omission, he contended at the hearing, was not intentional.  
He testified that, three days before the OPM interview, he had returned from a trip to his hometown, 
where he had gone to attend the funeral of brother, the victim of a firearm accident, and also the funeral 
of a cousin, an apparent murder victim.  Id. at 42-47.  The individual stated that, upon returning from his 
trip, he worked for three days straight, followed the next day by his OPM interview.  Id. at 43.  By the 
time of the interview, according to the individual, “I was so mentally and physically and emotionally 
drained that I just didn't think about it. I had so much on my plate at the time that I totally forgot that I 
was supposed to tell him about my last use on January 1st.”  Id. at 50. 
 
I have no reason to doubt the circumstances faced by the individual prior to the OPM interview.  See, 
e.g., Exhibits FF and GG (documentation of both deaths).  At the same time, I am not convinced that 
these circumstances would necessarily lead the individual to completely forget to do what he now claims 
to have planned beforehand, disclose his most recent use of marijuana.  Further undermining the 
individual’s explanation is the fact that, during the October 2010 PSI in which he finally disclosed his 
last use of illegal drugs, he said nothing about either a plan discussed with his wife regarding the question 
on the QNSP, or about the reason that he now claims he did not come forward with the truth at his OPM 
interview.  Exhibit 3.  Moreover, the individual included neither of these accounts in his January 2011 
letter responding to the allegations in the Notification Letter.  Exhibit 5. 
 
Finally, the circumstances under which he ultimately disclosed his most recent use of marijuana are not 
consistent with the individual’s claim that he did not intend to continue to conceal this use. The 
individual testified that he did not realize he had not disclosed the truth to the OPM investigator until he 
received a letter informing him that he would need to appear for a second interview, the October 2010 
PSI.  Tr. at 51.  The individual stated the request for another interview surprised him “[a] little bit.  I 
mean, I think we had heard of it happening before with some people, but not often.”  Id. at 144. The 
individual has not explained when he believes he would have come forward with the truth had he not 
received this letter, but he stated that once he found out he would be interviewed again, he “fully 
intended” to disclose his most recent use.  Id. 
 
However, the transcript of the PSI does not reflect that the individual affirmatively came forward, 
without prompting, to correct the record during the interview.  In fact, when the interviewer specifically 
asked whether the individual was “ever exposed” to marijuana during the period when he lived in another 
state, from July 2008 to April 2010, he simply responded, “No.”  Exhibit 3 at 34.  Only after the 
interviewer later asked again if he used marijuana, “even on one occasion,” when he lived in the other 
state, did the individual answer, “Yes. I did.”  Id. at 35.   
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All of the above factors lead me to conclude that the individual has definitely not resolved the  concerns 
raised by his deliberate falsification of his QNSP.5  If anything, the evidence in the record, including the 
individual’s testimony, raises more questions in this regard than it answers.  The DOE security program 
is based on trust, and when an applicant for access authorization breaches that trust, it is difficult to 
determine to what extent the individual can be trusted again in the future.  See Personnel Security 
Hearing, Case No. TSO-0538 (2007), and cases cited therein. 
 
B.  Criterion K - The Individual’s History of Marijuana Use 
 
The individual has not disputed the facts as to his history of marijuana use, as set forth in the Notification 
Letter.  In his written response to the letter, he states that he realizes “how good life is living a drug-free 
lifestyle.”  Exhibit 5 at 3.  He also contended in his response that he had passed several random drug 
screenings, id., and the record contains copies of negative results of drug tests administered on February 
20, 2010, Exhibit JJ, April 6, 2010, Exhibit 6, and March 18, 2011, Exhibits EE.  Further, he testified at 
the hearing that he “never plan[s] on using marijuana again.  I never plan on being around it, and I’ll 
restate to everyone that I’ve told that I don’t want to be around marijuana anymore.”  Tr. at 38.   
 
The individual also presented the hearing testimony and written report of a state board-certified alcohol 
and drug counselor.  Id. at 147-73; Exhibit A.6  In his report, the counselor provided a diagnosis of 
“Cannabis Abuse-Sustained Full Remission.”  Exhibit A.  The counselor explained in his testimony that 
the course specifier “Sustained Full Remission” was applied because, though the individual “met criteria 
for cannabis abuse at one point in his life,” he had not met any of the criteria over the course of the 
preceding year.  Tr. at 170.   
 
The counselor administered two standardized psychological tests that screen for the presence of 
substance abuse and dependency disorders, neither of which indicated the presence of current issues 
regarding substance use.  Id. at 151.  In addition, neither of the test results showed abnormal elevations 
on scales designed to detected whether the individual was truthful in his responses to the questions 
presented.  Id. at 157, 164.7 
 
Regarding the individual’s prognosis, the counselor testified that there is “no indicator that he has any 
risk factors that would pressure him towards using substances, marijuana specifically.”  Id. at 154.  He 
stated that simply meeting with the individual would not be a good indicator of whether the he has a 
current problem, but the counselor is confident in his conclusions based upon his use of the “objective 
instruments” of standardized assessments.  Id. at 166.  The counselor further testified that he saw the risk 

                                                 
 5 As to the deliberate nature of the falsification, the individual testified at the hearing that it was not his intent 
when he filled out the QNSP to hide his most recent use.  Tr. at 41-42.  However, even accepting as true the individual’s 
explanation for the omission of this use from the QNSP, there is no question as to whether the omission was deliberate, 
only whether the individual intended to report that use at a later date. 
 
 6 The DOE did not offer the testimony of an expert in the present hearing, as there is no allegation in this case, 
as would be brought under criterion (h) of Part 710, that the individual has an “illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.”  10 C.F.R. § 710.8(h).  
 
 7 The counselor confirmed that the relevant scales on the two tests only indicate whether the individual was 
honest in his answers to the tests, and are not indicators of the individual’s honesty in other contexts.  Tr. at 171. 
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that the individual would return to using marijuana as being “low.”   Id. at 172.  I asked the counselor if 
the fact that the individual appears to have relapsed on January 1, 2010, after quitting his regular use of 
marijuana in June 2008, heightens the risk of a future relapse.  He responded that this one-time use did 
not cause him concern, in contrast to a relapse into a pattern of use, which would be indicative of 
substance abuse. 
 
Ultimately, I am persuaded by the evidence in the record that the risk of future marijuana use by the 
individual is low enough to sufficiently resolve the concern raised by that risk.  It has been nearly three 
years since the individual discontinued regular use of marijuana, and that period has been interrupted by 
only one isolated use, now almost a year and a half in the past.  However, as I discuss elsewhere in this 
decision, the individual has not sufficiently resolved the separate concern raised by his past use of illegal 
drugs, that he will not comply with other laws, rules, and regulations in the future. 
 
C.  Criterion L - The Individual’s Failure to File Taxes and Meet Financial Obligations 
 
The individual does not dispute the allegations in the Notification Letter that he failed to file income 
taxes in 2005 and that he previously had delinquent accounts that went to collection before he paid 
them.8  To mitigate the concerns raised by these facts, the individual has submitted documentation 
indicating that he has since filed his 2005 taxes, and that he would have received a refund had he not 
filed those taxes late.  See Exhibits X, LL, MM.  He has also submitted credit reports obtained in March 
2011 indicating that he had no outstanding debt.  Exhibit Z.  The individual testified that all of his 
household’s debt had been paid off by June 2008.  Tr. at 103.  In addition, the individual submitted a 
basic household budget, including a report of his current average monthly income and estimated monthly 
expenses, which, if accurate, indicates that his monthly household income exceeds his expenses by 
several hundred dollars.  Exhibit Y. 
 
Regarding the circumstances that led to past financial difficulties, the individual testified that he worked 
“in construction, and you get slowed down quite a bit in the winter, and often laid off for months at a 
time, and I wasn't making very much money at the time, and that's just the construction industry.”  Tr. at 
59-60.  His wife verified this, adding that because the individual was considered a subcontractor, he was 
not paid on a regular basis.  Id. at 124-25.  In his testimony, the individual also acknowledged that there 
may have been a “small connection” between his purchase of marijuana and his financial problems, “but 
I didn’t purchase large amounts of marijuana very often.”  Id. at 103. 
 
Given where the individual currently stands with his finances, the fact that he no longer uses marijuana, 
and that he is employed in a job for which he gets paid on a regular basis, I find that there is a low risk 
that the individual will experience similar financial problems in the future.  And though the individual’s 

                                                 
 8 The Notification Letter also cited, under criterion (l) and Adjudicative Guideline F (Financial Considerations), 
statements by the individual at his PSI that his regular drug use over a number of years went undetected by his employers 
with only one exception, when he was fired from a job as an electrician in 2001 for failing a drug test.  Exhibit 1 at 6 
(citing Exhibit 3 at 28).  More specifically, the Notification Letter alleges that the individual’s marijuana use on 
January 1, 2010, was not detected by his employer at the time, even though he was subject to random drug tests by this 
employer.  Id.  According to the Notification Letter, this “tends to indicate that you can function normally while using 
marijuana on a regular basis and this makes it unlikely that you would be detected if you were to continue to use 
marijuana in your current position.”  Id.  It is not apparent why this particular information was cited in a paragraph of the 
Notification Letter under criterion (l) and Adjudicative Guideline F, while the eight other paragraphs in the letter 
regarding the individual’s marijuana use were set forth, appropriately, under criterion (k) and Adjudicative Guidelines H 
(Drug Involvement) and J (Criminal Conduct).  In any event, I have already found above that the individual has 
sufficiently resolved the security concern as to the risk of his using marijuana in the future. 
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failure to file income taxes in 2005 does not appear to be related to an inability to pay taxes owed, I find 
that risk of a repeat of this behavior is also low, particularly because of the isolated nature of the event.  
In this sense, the individual has sufficiently resolved the concerns raised under criterion (l).  Again, 
however, there is a separate concern raised by his failure to file taxes, to the extent that it indicates that he 
will not comply with other laws, rules, and regulations in the future.  I address this concern in the next 
section of this decision. 
 
D.  Criteria F, K, and L – The Individual’s Inability or Unwillingness to Comply with Laws,  
 Rules,  or Regulations 
 
Above, I found that the individual has not resolved the concerns raised under criterion (f), in that there is 
a specific unresolved concern that the individual will not provide honest answers to inquiries from the 
DOE when it is not is his interest to do so.  Regarding criteria (k) and (l), I found that there is a 
sufficiently low risk that the individual will repeat the same behavior that raised concerns under those 
two criteria.  Here I address a separate concern, raised by the actions cited under each of the three 
criteria, taken as a whole. 
 
What is common to all of these actions is an apparent failure to comply with the law, in the case of his 
long-time use of illegal drugs, his failure to file his 2005 income taxes, and his failure to provide honest 
responses to the QNSP, the OPM interviewer, and the Personnel Security Specialist at his PSI.  Certainly, 
there are cases where an individual’s failure to comply with the law in one isolated respect may not be 
reflective of an unwillingness or inability to comply with legal obligations generally.  However, the 
actions in this case can reasonably be seen as forming a pattern of behavior, one that stretches across 
contexts and spans a period of over 13 years, leading up unto the present. 
 
The individual has offered explanations for these actions, all of which I find wanting.  He testified that in 
the small village where he grew up, marijuana use was very prevalent among people of all ages, and there 
is other testimony in the record that corroborates this account.  Tr. at 30-31, 114.  The individual 
acknowledged, however, that he continued to use marijuana for seven years after leaving his hometown, 
though he knew it was illegal.  Id. at 107-08.  As such, I find that the individual’s background and 
upbringing provide very limited mitigation of the concerns raised by the many subsequent years in which 
he knowingly violated laws prohibiting the use of marijuana. 
 
Regarding his failure to file income tax returns for 2005, the individual testified that he had given his tax 
information to a friend of his mother who was an accountant, and only found out in October of that year 
that she had not filed returns.  Id. at 94.  He stated that he thought it was too late to file the returns at that 
point, but that he planned to file them the following year.  Id.  However, he forgot about this until he 
applied for his current job and “realized that I hadn’t done my 2005 taxes yet.” Id. Nonetheless, even 
after reporting this on his April 2010 QNSP and in his June 2010 OPM interview, by the time of his 
October 2010 PSI, the individual still had not filed his 2005 tax returns.  Exhibit 3 at 6.  When asked the 
reason for the delay, the individual responded that “there isn’t any reason.  I just haven’t gotten around to 
it.”  Id. Though the individual’s initial failure to file his 2005 tax returns on time appears to not have 
been intentional, the failure of the individual to rectify the situation for over two years, the last six 
months during which he was in the process of applying for a security clearance, indicates to me that he 
did not take this legal obligation seriously. 
 
As for the individual’s repeated falsifications, I have already discussed above why his explanation raises 
more questions than it answers, and therefore in no way mitigates the seriousness of those actions.  There 
is in my opinion, therefore, a very troubling pattern of behavior in this case, reflecting an apparent 
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disregard for the law.  While I have found above that certain of the specific actions of the individual are 
not likely to be repeated in the future, there is clearly a serious and unresolved security concern that the 
individual may fail to comply with laws, rules, or regulations in the future, and in particular those 
governing the handling of classified information and special nuclear material. 
 
I acknowledge that there was abundant testimony at the hearing, and in written statements submitted, 
attesting to the individual’s honesty, trustworthiness, and reliability, particularly in the way the individual 
conducts himself in his current job.  Tr. at 111-145, 175-248; Exhibits B through W.  Here, however, the 
evidence supporting the individual’s good character and comportment is simply not sufficient to resolve 
the substantial doubts raised by what appears to be a long-standing and continuing pattern of unlawful 
behavior.  See 10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access authorization eligibility shall 
be resolved in favor of the national security.”); Department of Navy v. Egan, 484 U.S. 518, 531 (1988) 
(“clearly consistent with the national interest” standard for the granting of security clearances indicates 
“that security determinations should err, if they must, on the side of denials”).   
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the DOE’s 
security concerns under criteria (f), (k), or (l).  Therefore, the individual has not demonstrated that 
granting his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the DOE should not grant a security 
clearance to the individual. The individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 19, 2011 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   January 28, 2011 
 
Case Number:   TSO-0997 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed in a position that requires her to maintain a DOE access 
authorization.  Ex. 3 at 1.  In May 2010, she completed a routine Questionnaire for 
National Security Positions (QNSP), where she disclosed numerous past-due debts.  Id. at 
2.  In a follow-up personnel security interview (PSI) in October 2010, she stated that she 
had not contacted her creditors to arrange payment because she did not have the money.  
Id.  (She had also discussed her delinquent finances in a 2005 PSI.  See Ex. 7.) 
 
In November 2010, the local security office (LSO) issued the individual a Notification 
Letter advising her that it possessed reliable information that created a substantial doubt 
about her eligibility to hold an access authorization.  Ex. 1.  In an attachment, the LSO 
explained that the derogatory information falls within the potentially disqualifying 
criteria in the security regulations at 10 C.F.R. § 710.8 (l) (Criterion L).2 
 
After the individual received the Notification Letter, she invoked her right to an 
administrative review hearing under the Part 710 regulations.  On January 28, 2011, the 
                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
 
2  Criterion L includes “unusual conduct” and “circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to 
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  Id. at § 710.8(l). 
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Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  A union official represented the individual, who was the 
only witness.  Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concern 
 
The LSO cited the following allegations to support its Criterion L security concern: 
 

 The individual owes more than $20,000 in outstanding collection debt in a variety 
of consumer, vehicle, medical, and insurance accounts;  

 
 Three accounts have been charged off, which were worth more than $400;  

 
 During an October 2010 PSI, the individual admitted that in 2005 her vehicle was 

repossessed.  She had missed three payments because she was paying rent for her 
brother and her son; 
 

 During the October 2010 PSI, the individual admitted that in 2008, she began 
satellite television service so that her brother could watch it, despite being aware 
of her financial delinquencies; 
 

 During the October 2010 PSI, the individual admitted that she had been aware of 
her financial delinquencies since February 2010.  (During an October 2005 PSI, 
the individual acknowledged outstanding debts and stated that she would pay 
them.)  She acknowledged that she failed to contact any of her creditors because 
she could not afford to pay; and 
 

 During the October 2010 PSI, the individual admitted that her finances are “very 
bad” and that she does not consider herself financially responsible. 

 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion L.  Failure or inability to live within one’s means, satisfy debts, and meet 
financial obligations may indicate poor self-control, lack of judgment, or unwillingness to 
obey rules and regulations.  These can raise questions about an individual’s reliability, 
trustworthiness, and ability to protect classified information.  Guideline F, STEPHEN J. 
HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY 

FOR ACCESS TO CLASSIFIED INFORMATION (2005) 9. 
 

III. Findings of Fact 
 
The individual’s father died in 1998, and she contributed $2,000 for his funeral expenses.  
Tr. at 41, 44.  She continued to spend money to support her family.  Id. at 40, 43.  (She 
did not spend money on alcohol, drugs, or gambling.  Id. at 85.)  By 2001, she realized 
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that she was in “over [her] head” when she had bills that she could not pay.  Id. at 40, 44.  
She did not plan to go into debt; she just found herself there.  Id. at 44-45. 
Over the coming years, the individual went further into debt.  In 2006, she spent $1,500 
on her sister’s funeral.  Id. at 44.  She also spent money on her own medical care.  Id. at 
32, 44.  In 2007, she took out the first of two or three payday loans to help her parents 
and to pay living expenses.  Id. at 51-52, 55-59.  (She could not recall which living 
expenses she paid with the payday loans.  Id. at 50-51.)  In 2008, she paid for her 
brother’s television service, and the account fell in arrears.  Ex. 1. 
 
As the individual’s finances worsened, her debt grew so large that she did not know how 
to handle it and became overwhelmed.  Tr. at 45, 79.  By 2008, her bank refused to lend 
to her, she lost her checking account, and her car had been repossessed.  Id. at 29, 52, 86.  
(She missed payments on the car loan because she had been paying rent for her brother 
and her son.  Ex. 1.)  She did not know what to do.  Tr. at 32-33. 
 
The individual also became confused.  At the 2005 PSI, she had not understood what 
“consolidating” a loan meant.  Id. at 78.  When she completed her 2010 QNSP, she did 
not understand the terms “delinquent” and “satisfied.”  Id. at 45-48.  She had never 
reached out to ask for help because she did not know who she could trust.  Id. at 33. 
 
The individual’s adult son suggested that she call a credit counseling agency.  Id.  The 
credit counseling agency referred her to a public-interest law firm.  Id. at 16, 79-80.  The 
firm negotiated a “settlement offer” that, at the time of the hearing, covered 10 debts in 
the amounts of $231, $245, $250, $451, $1,120, $1,495, $1,600, $1,885, $2,016, and 
$3,830 (totaling $13,123).  Id. at 20, 74; Ex. A, Ex. B.  Each month the individual pays 
the public interest firm, which receives the money in escrow for her creditors.  Tr. at  
17-18.  In February 2010 and March 2010, she made her first two payments of $185.  Id. 
at 16.   
 
Aside from the creditors paid monthly through the public interest firm, at the time of the 
hearing, the individual owed 10 other creditors.  Ex. D, Ex. E.  (The public interest firm 
missed some accounts and passed over others with balances less than $200.  Tr. at 19-20, 
70-71.  Also, the individual took one account out of the settlement but wishes to have it 
put back in.  Id. at 71, 73.)  The additional accounts had balances of $70, $88, $99, $108, 
$124, $161, $254, $272, $325, and $879 (totaling $2,380).  Ex. D, Ex. E.  They were all 
past-due.  Tr. at 76.   
 
After the hearing, the individual added $999 to the settlement, representing three 
creditors, and paid $418 to four other creditors.  Post-Hearing Subm., Apr. 20, 2011.  Her 
settlement debt now totals $14,121, which brings her monthly payment to $193.  Id.  Her 
non-settlement debt now totals $1,312, representing three creditors (those listed on Ex. E 
as creditors #6, #8, and #11).  Id.; See Ex. E.   
 
The individual wants to be responsible and intends to pay her debts.  Tr. at 39, 77.  At the 
hearing, she drafted a budget.  Id. at 20-25.  (She had not been living on a budget.  Id. at 
84.)  Her monthly take-home pay includes $1,750 from an employer and $200 from 
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providing care to her disabled brother.  Id. at 20-22.  Her monthly expenses total $1,741, 
which includes $522 for her adult son’s car and its insurance.  Id. at 28; Ex. D; Ex. 5 at 7.  
She has done nothing to increase her income, but she has reduced expenses by socializing 
less.  Tr. at 84-86.  Her savings total $500.  Id. at 28. 
 
By taking steps to improve her finances, the individual feels that she is accomplishing 
something.  Id. at 34.  If her brother asks her for something expensive, she will say no.  
Id. at 34-36.  She will no longer allow others to get credit under her name.  Id. at 87.   
 
The individual has not obtained credit counseling.  Id. at 79-81.  (Her representative had 
advised her to begin paying her bills before the hearing.  Id. at 82.)  The individual was 
not sure how many creditors she had; first she stated 19 but then revised her response 
after further discussion.  Id. at 66-69.  She was confused as to whether a particular 
creditor had been included in her debt settlement.  Id. at 18, 26-27.  She estimated that 
she owes between $13,000 and $16,000, but she does not know for sure.  Id. at 74-75.  
She does not know how her debt settlement will affect her credit score.  Id. at 83-84. 
 

IV. Regulatory Standard 
 
An administrative review under Part 710 is not a criminal matter, where the government 
has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the 
standard places the burden on the individual because it is designed to protect national 
security interests.  This is not an easy burden for the individual to sustain.  The standard 
implies a presumption against granting or restoring an access authorization.  See Dep’t of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (“security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) 
(strong presumption against the issuance of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must present evidence to convince the DOE that granting an access 
authorization “will not endanger the common defense and security and will be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The Part 710 regulations 
permit the individual wide latitude to present evidence to mitigate the security concerns.  
Even appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).   
 
B. The Basis for the Hearing Officer’s Decision 
 
The Hearing Officer must issue a Decision that reflects his or her comprehensive, 
common-sense judgment, after considering all relevant evidence, favorable and 
unfavorable, as to whether the granting or continuing of an individual’s access 
authorization will not endanger the common defense and security and is clearly consistent 
with the national interest.  Id. at § 710.7(a).  The Hearing Officer must resolve doubt in 
favor of the national security.  Id. 
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To reach a common-sense judgment, the Hearing Officer must consider the factors listed 
in 10 C.F.R. § 710.7(c)3 (the “whole person concept”) and the Adjudicative Guidelines.  
The Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

V. Analysis 
 
The LSO based its Criterion L security concern on the individual’s financial 
irresponsibility.  Ex. 1. 
 
To determine whether the individual has mitigated these allegations – and therefore 
resolved the security concern – I will consider the relevant factors from 10 C.F.R.  
§ 710.7(c) and the relevant mitigating conditions from Guideline F of the Adjudicative 
Guidelines – Financial Considerations.4 
 
First, the individual’s financial crisis does not stem from unusual circumstances.  Many 
of her overdue accounts represent medical bills or funeral costs – expenses that were 
ostensibly out of her control.  Other overdue accounts represent costs that were within her 
control – rent for her brother and adult son, a television subscription account for her 
brother, her adult son’s transportation expenses, among others.  Her financial crisis also 
unfolded over time.  As far back as 2001 she knew that she was developing financial 
problems, but failed to act – even after she was asked about them in her 2005 PSI.  She 
lacks an understanding of many basic terms of personal finance. 
 

                                                 
3 These factors include witness demeanor and credibility; the authenticity and accuracy of the documentary 
evidence; the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, 
including knowledge and participation; the frequency and recency of the conduct; the age and maturity of 
the individual at the time of the conduct; the voluntariness of participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavior changes; the motivation of the conduct; the 
potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and 
other relevant and material factors.  10 C.F.R. § 710.7(c). 
 
4  Guideline F contains the following relevant mitigating conditions: 
 

(a) the behavior happened so long ago, was so infrequent, or occurred under such circumstances 
that it is unlikely to recur and does not case doubt on the individual’s current reliability, 
trustworthiness, or good judgment; 

 
(b) the conditions that resulted in the financial problem were largely beyond the person’s control 

(e.g., loss of employment, a business downturn, unexpected medical emergency, or a death, 
divorce or separation), and the individual acted responsibly under the circumstances;  

 
(c) the person has received or is receiving counseling for the problem and/or there are clear 

indications that the problem is being resolved or is under control; [or] 
 

(d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve 
debts[.] 

 
ADJUDICATIVE GUIDELINES at 10. 
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Second, the individual also lacks a clear understanding of her financial picture.  She 
could provide no more than general responses to many important questions, such as how 
many creditors she has, how much she owes, and how she spent certain accounts, such as 
her payday loans.   
 
Third, the individual has yet to establish a pattern of financial responsibility.  She 
obtained a debt settlement, began making payments, and paid some non-settlement debt, 
which are positive steps.  She lacks a clear plan, however, for paying her remaining  
non-settlement debt, which still totals over $1,000.  Her savings, if she has any left after 
paying non-settlement debt, are not enough to cover that sum, and her budget has little 
room for extra monthly payments.  She has not had time to implement the budget and 
demonstrate that she can live within it.  Lastly, the individual has not obtained credit 
counseling, which would help her to manage her finances.  
 

VI. Conclusion 
 
Because the individual has not resolved the Criterion L security concern, I find that she 
has not demonstrated that granting her an access authorization would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, I 
find that the DOE should not restore her access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 13, 2011 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                              May 6, 2011 
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   January 28, 2011  
 
Case Number:   TSO-0998 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  In June 2010, the individual was arrested for shoplifting and duly 
reported the arrest to her Local Security Office (LSO).  The LSO summoned the individual for an 
interview with a personnel security specialist on July 19, 2010.  Exhibit 11 (Transcript of Personnel 
Security Interview).  After this Personnel Security Interview (PSI), the LSO referred the individual 
to a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored 
evaluation. The DOE psychiatrist prepared a written report setting forth the results of that evaluation 
and sent it to the LSO.  Exhibit 7 (Report).  Based on this Report and the rest of the individual’s 
personnel security file, the LSO determined that derogatory information existed that cast into doubt 
the individual’s eligibility for access authorization. The LSO informed the individual of this 
determination in a Notification Letter that set forth the DOE’s security concerns and the reasons for 
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those concerns. Exhibit 1. The Notification Letter also informed the individual that she was entitled 
to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning her 
eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 12 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual introduced 13 
exhibits and presented the testimony of four witnesses in addition to her own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A.  The Individual’s Mental Condition 
 
The following information was obtained from the individual’s PSI and the Report, and is generally 
not disputed by the individual.  The individual has suffered from anxiety and depression for much of 
her adult life, particularly following a hysterectomy about 20 years ago.  Exhibit 11 at 24.  She also 
suffers from a compromised immune system, which leads to periodic bouts of angioedema and 
breakout problems of the skin and mouth, including “burning mouth syndrome.”  Id. at 34-35.  She 
has ascribed her emotional and physical ailments to hormonal imbalances, and has sought and 
received treatment over the years through hormone replacement therapy and natural supplements as 
well as standard anti-depressive medications.  Id. at 32, 38-40; Exhibit 7 at 11.  About five years 
ago, her symptoms became more acute and more difficult to control.  Exhibit 11 at 37, 47.  On 
June 5, 2010, the individual was shopping and on an impulse placed jewelry and a handbag, worth 
about $400, into a shopping bag and left the store.  Id. at 52-53. She was arrested and charged with 
burglary and grand larceny.  Exhibit 8.  The individual stated at the PSI that she believed she was 
not in her right mind when she shoplifted, and had never engaged in any other criminal activity.  
Exhibit 11 at 57-59.  Following her arrest, she sought assistance from her Employee Assistance 
Program, which directed her to an attorney.  Id. at 54.    
 
On November 17, 2010, the DOE psychiatrist evaluated the individual.  She formulated the opinion 
that the individual’s symptoms worsened because she had been taken off her anti-depressant 
medication in 2006 and that the individual’s hormonal imbalance “aggravated rather than caused the 
recurrence of her mood disorders.”  Exhibit 7 at 11.  She further stated that a psychiatrist should be 
monitoring the individual’s use of any psychotropic medications, including the anti-depressant.  Id. 
at 12.  The DOE psychiatrist concluded that the individual met the criteria for Major Depressive 
Disorder, Recurrent, and Anxiety Disorder, Not Otherwise Specified, as set forth in the Diagnostic 
and Statistical Manual of the American Psychiatric Association, 4th Edition, Text Revised (DSM-IV-
TR). She also stated that these mental conditions cause or may cause a significant defect in judgment 
or reliability.  Exhibit 7 at 11-12. 
 
B.  The Notification Letter 
 
In the Notification Letter, the LSO summarizes the security concerns that, in its opinion, create a 
substantial doubt as to the individual’s eligibility to hold a clearance. This information pertains to 
paragraph (h) of the criteria for eligibility for access to classified matter or special nuclear material 
set forth at 10 C.F.R. § 710.8.  Under Criterion H, derogatory information that may raise a security 
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concern is defined as “[a]n illness or mental condition which, in the opinion of a psychiatrist . . . 
causes or may cause a significant defect in judgment or reliability.”  10 C.F.R. § 710.8(h).   
 
As support for this criterion, the Notification Letter cites the diagnosis of the DOE psychiatrist that 
the individual suffers from two mental conditions that cause or may cause a significant defect in 
judgment or reliability.  Exhibit 1.   
 
C.  The DOE’s Security Concerns 
 
This derogatory information adequately justifies the DOE’s invocation of Criterion H, and raises 
significant security concerns. Certain emotional, mental and personality conditions can impair 
judgment, reliability and trustworthiness.  An opinion by a duly qualified mental health professional 
that an individual has a condition that may impair judgment clearly raises a security concern in this 
regard.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information, The White House (December 19, 2005) (Adjudicative Guidelines), at Guideline I.   
 
III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
The individual has experienced the symptoms of depression and anxiety for many years.  Exhibit 11 
at 24.  She has actively pursued relief from those symptoms, as well as from a number of physical 
ailments that may be related to those conditions.  Through a combination of anti-depressant 
medications, hormone treatments, and natural supplements, she managed her various ailments to a 
degree.  The individual was prescribed imipramine, an anti-depressant, from the 1990s through 
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2006. Transcript of Hearing (Tr.) at 116-17 (testimony of individual).  In 2006, the individual’s 
doctor discontinued imipramine because he felt it might be contributing to her angioedema attacks.  
Id.   At her daughter’s suggestion, the individual pursued a course of hormone replacement therapy 
in 2009 and 2010.  Id. at 96-97; Exhibit H.  The event that triggered the LSO’s concern regarding the 
individual’s continued eligibility for access authorization was her arrest for shoplifting in June 2010. 
  
The individual and others testified that the shoplifting incident was a unique event.  The individual  
has no criminal record.  Tr. at 178.  A friend and co-worker, who has known her for 20 years, 
testified at the hearing that the individual is hard-working, trustworthy, and straightforward, and has 
never engaged in any questionable practices.  Id. at 12, 16, 22, 23.  She further stated that, in her 
opinion, the individual’s shoplifting incident was entirely out of character.  Id. at 22.  The 
individual’s supervisor testified on her behalf as well and stated that the individual was completely 
open with him about her medical issues and the shoplifting incident.  Id. at 84-85.  He testified that 
she is a great worker, always pleasant and professional, and that he has no concerns about her as an 
employee.  Id. at 86, 87, 92. He further stated that the individual had expressed her concern to him 
that she had not been feeling normal for a number of months before the shoplifting occurred.  Id. at 
89-90.  When the individual was questioned about why she shoplifted on that particular day, she 
responded that she had been feeling less and less well in the weeks leading up to that day, because 
she was taking a number of hormone medications, including progesterone, and they were making her 
feel worse rather than better.  Id. at 96-98.  During her PSI, she stated that, at the moment she was 
shoplifting, she felt as if her mind was not in control of her actions and that she acted on impulse.  
Exhibit 11 at 44, 47.  At the hearing, she also stated that she could not explain her behavior, but she 
felt she wanted something to make her happy.  Tr. at 154.  She attributes the incident to a hormone 
imbalance, and particularly focuses on the progesterone she was taking, as prescribed, at the time of 
the shoplifting.  Id. at 133.   
 
The individual has met four times with a psychotherapist, who testified at the hearing.  The 
psychotherapist, too, testified that, based on what the individual has shared in their sessions, the 
shoplifting activity is definitely out of character for the individual.  Id. at 30.  They intend to explore 
the cause for the shoplifting in future sessions.  Id. at 45.  The psychotherapist determined from tests 
she administered that the individual does not meet the DSM-IV-TR criteria for anxiety disorder or 
depression at present, though she had in the past.  Id. at 34-35, 40-41.  Her opinion is that the 
individual now has adjustment disorder, that is, problems stemming from the current consequences 
she is facing, including an upcoming criminal court appearance and the present proceeding.  Id. at 
35, 41.  She agrees with the DOE psychiatrist’s evaluation in two respects:  first, that the 
individual’s hormone imbalance may have aggravated her mood disorders, but did not cause them, 
and second, that the individual should have been under a psychiatrist’s care for her use of 
psychotropic medications.  Id. at 30.  On the other hand, whereas the DOE psychiatrist could not 
conclude that the individual will not repeat her criminal behavior in the future,  the psychotherapist 
“honestly believes” that the individual will not, because the consequences have been terrible for her. 
 Id. at 45.  She conceded, however, that the individual should nonetheless pursue medical 
intervention to determine whether there is a medical or psychological explanation for her behavior.  
Id. at 45-46.   
 
After hearing the testimony of all the other witnesses at the hearing, the DOE psychiatrist testified 
regarding her opinion of the individual’s mental status in light of what she had heard and observed.   
She stated that the diagnosis she presented in her Report is still correct.  She attempted, as she had in 
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her Report, to establish the cause of the individual’s behavior on the day of the shoplifting incident.  
Based on her review of the available literature, she did not believe that the shoplifting incident was 
attributable to hormonal imbalances.  Id. at 175.  Nor, on the other hand, did she believe that the 
individual’s mood disorders had caused her to lose touch with “reality momentarily and then do 
something.”  Id. at 176.  Ultimately, she concluded that the individual’s depression and anxiety, 
aggravated by her other medical problems, caused a “very significant lapse of judgment, leading to a 
criminal activity.”  Id. at 177.  Because no one has yet identified the root cause for the individual’s 
criminal activity, the DOE psychiatrist expressed her opinion that it would be difficult to guarantee 
that the behavior will not repeat itself, despite the uncontroverted evidence that the behavior was out 
of character.  Id. at 178-79.  Consequently, she strongly disagreed with the psychotherapist’s 
definitive statement and reasoning that the individual would not engage in criminal behavior in the 
future.  Id. at 178.  Finally, she reiterated her concern that the individual needed the benefit of a 
psychiatrist, not only to monitor her use of psychotropic medications, but also to explore her 
psychiatric history, in order to fully understand the cause of the shoplifting incident.  Id. at 183-84.   
 
The individual has taken a number of positive steps to address her two mental health conditions.  
First, she has a therapist, with whom she is committed to building a relationship.  Second, she has 
resumed use of her anti-depressant medication and, according to her testimony, is feeling much 
better.  Third, the individual appears to accept the DOE psychiatrist’s diagnosis, and is compliant 
with her doctor’s orders. 
 
Nevertheless, I must give substantial weight to the DOE psychiatrist’s current opinion, based on all 
the information presented before and at the hearing.  Although mental health professionals 
frequently find that depression and anxiety, while serious conditions, do not cause a significant 
defect in judgment or reliability, the DOE psychiatrist continues to believe that they do in this case.  
I concur in her assessment, given that the individual’s own therapist, while confident that the 
individual will not repeat her shoplifting incident, conceded that they have not yet begun to address 
the reasons for that event.  Having considered all the evidence in this proceeding, the LSO’s 
concerns about the individual’s mental disorders still exist.  I have every reason to believe that, with 
proper exploration, the causes underlying the shoplifting incident will reveal themselves, and that, 
with proper monitoring, the individual’s mood disorders will be managed successfully.  However, at 
this juncture, those steps have not yet been taken, and the issues the DOE psychiatrist has raised 
remain unresolved.    
 
Because the individual has not successfully addressed the concerns that the LSO has raised with 
regard to her diagnosis, the compelling testimony of the DOE psychiatrist and my common sense 
judgment convince me that the individual’s Major Depressive Disorder and Anxiety Disorder cause 
or may cause a significant defect in judgment or reliability at this time and that she has not 
sufficiently mitigated the security concerns associated with the issues before me. 
 
V.  CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criterion H, and therefore has not demonstrated that restoring her 
access authorization would not endanger the common defense and would be clearly consistent with 
the national interest. Accordingly, I find that the individual’s security clearance should not be 
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restored. The individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 6, 2011 
 
 
  
 



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website
located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with
XXXXXX’s.
 
                                                                June 27, 2011

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      January 28, 2011

Case Number:                      TSO-0999

This Decision concerns the eligibility of XXXXXXXXXXXXXXXX (hereinafter referred to as “the
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security
clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a
security clearance in connection with that employment. During a routine reinvestigation, the local
security office (LSO) obtained information about the individual that raised security concerns, and
summoned him for an interview with a personnel security specialist in September 2010. After this
Personnel Security Interview (PSI) failed to resolve the concerns, the LSO referred the individual
to a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored
evaluation. The DOE psychiatrist prepared a written report, setting forth the results of that
evaluation, and sent it to the LSO. Based on this report and the rest of the individual’s personnel
security file, the LSO determined that derogatory information existed that cast into doubt the
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individual’s eligibility for access authorization. The LSO subsequently informed the individual of
this determination in a letter that set forth the DOE’s security concerns and the reasons for those
concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also
informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve
the substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of
Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 14 exhibits
into the record of this proceeding and presented the testimony of the DOE psychiatrist. The
individual introduced 19 exhibits, and presented the testimony of six witnesses in addition to
testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY        
CONCERNS

A. The Notification Letter

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (h), (j) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8.  

Under Criterion (h), information is derogatory if it indicates that an individual has an illness or
mental condition which, in the opinion of a psychiatrist causes, or may cause, a significant defect
in the individual’s judgement or reliability.10 C.F.R. § 710.8(h) .   Criterion (j) relates to derogatory
information indicating that the individual “has been, or is, a user of alcohol habitually to excess, or
has been diagnosed by a psychiatrist . . .  as alcohol dependant or as suffering from alcohol abuse.”
10 C.F.R. § 710.8(j). As support for these criteria, the Letter cites the diagnosis of the DOE
psychiatrist that the individual suffers from alcohol abuse, and that this condition causes, or may
cause, a significant defect in the individual’s judgement or reliability. The Letter also relies on
statements made by the individual during the psychiatric evaluation and/or the PSI indicating that
he:

1. Became intoxicated once or twice per month from October 2007 to September 2010 after
consuming eight to 10 beers; 

2. Consumed eight to 10 beers once or twice per week from July 2005 to October 2007; 

3. Drank to intoxication once per week from September 2001 to July 2005, consuming 10 to
12 beers; 

4. Became intoxicated four times per month from September 2000 to May 2001 after drinking
eight to 10 beers; 
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5. Was arrested or cited four times during the years from 2001 to 2007 for offenses related to
alcohol possession or use, including in (i) October 2007 for Driving Under the Influence
(DUI) after consuming eight or nine beers and a shot of whiskey prior to his arrest; (ii) April
2005 for Disturbing the Peace after drinking two to four beers; (iii) December 2001 for
Minor in Possession of Alcohol and Public Intoxication after drinking six beers; and
(iv) June 2001 for DUI after drinking seven to eight shots of rum prior to his arrest.

Under this criterion, the Letter also cites the individual’s statements during a 2005 PSI that he
intended to not consume alcohol in the future, and that he understood the DOE’s security concerns
about the excessive use of alcohol. Despite these statements, the individual continued to drink and
was arrested for DUI in October 2007. 

Under criterion (l), information is derogatory if it indicates that the individual “has engaged in any
unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,
reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,
coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the
national security. Such conduct include[s], but [is] not limited to, criminal behavior . . . .”
10 C.F.R. § 710.8(l). As support for this criterion, the Letter cites the four alcohol-related arrests and
the statements during the 2005 PSI mentioned above. 

B. The DOE’s Security Concerns

The individual generally does not contest the allegations set forth in the Notification Letter. This
derogatory information adequately justifies the DOE’s invocation of criteria (h), (j) and (l), and
raises significant security concerns. Mental conditions that involve the excessive consumption of
alcohol, such as alcohol abuse, often lead to the exercise of questionable judgement or the failure
to control impulses, and can therefore raise questions about an individual’s reliability and
trustworthiness. Criminal acts also create doubt about a person’s judgement, reliability and
trustworthiness. By their very nature, they call into question a person’s ability or willingness to
comply with laws, rules and regulations. See Revised Adjudicative Guidelines for Determining
Eligibility for Access to Classified Information, The White House (December 19, 2005), Guidelines
G, I and J.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting or restoring access authorization
would compromise national security concerns. Specifically, the regulations compel me to consider
the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding his
conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
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behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other
relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting or restoring access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Mitigating Evidence

At the hearing, the individual attempted to demonstrate, through his testimony and that of his
licensed addiction counselor, his supervisor, the licensed clinical psychologist at his worksite, his
co-worker, his fiancée, and his Alcoholics Anonymous (AA) sponsor, that he is currently exhibiting
adequate evidence of rehabilitation from his alcohol usage. The individual testified that he has
abstained from alcohol usage since October 2010. Hearing transcript (Tr.) at 189. In early 2011, he
entered into an intensive outpatient treatment program, which he completed in March 2011. Tr. at
195, 213. As of the date of the hearing, the individual was in the process of attending 90 Alcoholics
Anonymous (AA) meetings in 90 days, which is a requirement of his aftercare program. He testified
that his time in the treatment program has helped him overcome his denial about the severity of his
problem, and has given him insight into the reasons behind his drinking. Tr. at 190-194. He further
stated that he is working AA’s 12 steps, plans on continuing in AA and on permanently abstaining
from alcohol consumption, and is making new, sober friends. Tr. at 196, 212, 220.

The individual’s fiancée testified that both she and the individual take his recovery very seriously.
She attended family therapy at the intensive outpatient treatment facility that the individual attended,
and has also committed to stop drinking in support of the individual’s sobriety. Tr. at 120-122. She
added that the individual is not quitting alcohol to maintain his clearance, but to change his life, Tr.
at 125, and that he has a big support system, including herself. Tr. at 132. The individual’s
supervisor and co-worker testified that he is a good employee and that they have never seen any
signs of alcohol usage by the individual on the job. Tr. at 63, 65, 100. The AA sponsor testified that
the individual is serious and conscientious in his rehabilitative efforts, and that he actively
participates in AA meetings. 

B. Analysis

Based on the testimony presented at the hearing, I find that the individual has abstained from all
alcohol usage since late October 2010, a period of approximately six months as of the date of the
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hearing. His testimony in this regard was supported by that of his fiancée, his co-worker and his
supervisor. Tr. at 63, 101, 136. I further conclude that the individual is committed to abstinence, and
that he has pursued his recovery diligently. In addition to the testimony described above, I note the
statements of the individual’s licenced clinical psychologist that the individual has been compliant
with his treatment program, Tr. at 88, and his licensed addiction counselor that his prognosis is
“good.” Tr. at 32. 

Nevertheless, I conclude that serious security concerns remain under criteria (h), (j) and (l). I base
this conclusion on the testimony of the three expert witnesses and on the relatively short period of
the individual’s abstinence from drinking. The licensed addiction counselor testified that, whereas
the DOE psychiatrist’s diagnosis of the individual was one of Alcohol Abuse, she concluded that
the individual suffered from Alcohol Dependence. Tr. at 28-29. She continued that she would adhere
to the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition,
of twelve months’ abstinence in determining whether the individual’s Alcohol Dependence was in
full remission. Tr. at 50. The licensed clinical psychologist concurred in this judgement. Tr. at 92.

In his report, the DOE psychiatrist concluded that, in order to demonstrate adequate evidence of
reformation or rehabilitation, the individual would have to enroll in a structured inpatient or
outpatient treatment program, participate in “12 step” recovery meetings (such as AA), and achieve
at least a year of complete abstinence from alcohol consumption. After hearing all of the testimony
presented, the DOE psychiatrist concluded that he had heard nothing that would cause him to change
this recommendation. Tr. at 230. He further stated that, although the individual had fulfilled the
structured inpatient or outpatient treatment requirement and was attending 12 step recovery
meetings, he had heard nothing “compelling” that would cause him to conclude that the individual’s
six months of abstinence was sufficient to demonstrate adequate evidence of reformation or
rehabilitation. Tr. at 231, 234. I concur with this expert testimony, and I find that the individual’s
chances of relapsing, after only six months of abstinence, remain unacceptably high. 

At the hearing, the individual did not directly address the DOE’s criterion (l) concerns regarding his
four alcohol-related arrests, but instead attempted to mitigate the security concerns under this
criterion by demonstrating that he is rehabilitated from alcohol abuse. However, as set forth above,
I find that the individual’s chances of relapsing are unacceptably high at this stage of his recovery.
I am further concerned that such a relapse could lead to a recurrence of the alcohol-related legal
problems that the individual has previously experienced. Consequently, the DOE’s security concerns
under criterion (l) also remain unresolved.  

V. CONCLUSION

For the reasons set forth above, I find that the individual has failed to adequately address the DOE’s
security concerns under criteria (h), (j) and (l). I therefore conclude that he has not demonstrated that
restoring his access authorization would not endanger the common defense and security, and would
be clearly consistent with the national interest. Accordingly, I find that the individual’s security
clearance should not be restored at this time. The individual may seek review of this Decision by
an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.
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Robert B. Palmer
Senior Hearing Officer
Office of Hearings and Appeals

Date: June 27, 2011
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 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   February 2, 2011 
 
Case Number:   TSO-1000 
 
This Decision considers the eligibility of XXXXX (the individual) to hold an access 
authorization1 under the regulations at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  As I explain below, the Department of Energy (DOE) should not restore the 
individual’s access authorization. 
 

I. Background 
 
The individual is employed in a position that requires him to maintain a DOE access 
authorization, which he has held since 1983.  Ex. 3 at 1.  On his most recent 
Questionnaire for National Security Positions (QNSP), the individual indicated that in 
four previous investigations, he had falsified information about having used illegal drugs 
or having used illegal drugs while holding an access authorization.  Ex. 6 at 7.  The Local 
Security Office (LSO) invited the individual to a personnel security interview (PSI) to 
explain his actions.  See Ex. 4 at 1.   
   
In January 2011, the LSO issued the individual a Notification Letter advising him that it 
possessed reliable information that created a substantial doubt about his eligibility to hold 
an access authorization.  Ex. 1.  In an attachment, the LSO explained that the derogatory 
information falls within the potentially disqualifying criteria in the security regulations at 
10 C.F.R. § 710.8, subsections (f) (Criterion F) and (l) (Criterion L).2 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.   
 
2  Criterion F relates to information that a person has “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire. . . .”  Id. at § 710.8(f).  Criterion L 
includes “unusual conduct” and “circumstances which tend to show that the individual is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the 
national security.”  Id. at § 710.8(l). 
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After the individual received the Notification Letter, he invoked his right to an 
administrative review hearing under the Part 710 regulations.  On February 2, 2011, the 
Director of the Office of Hearings and Appeals (OHA) appointed me Hearing Officer, 
and I conducted the hearing.  The individual was represented by an attorney.  He testified 
and called the following witnesses: his supervisor, his wife, and a long-time friend.  The 
DOE called no witnesses but offered several exhibits. 
 

II. The Notification Letter and the Security Concern 
 
The LSO cited the following allegations to support its Criterion F security concern: 
 

 In 1988, the individual signed a Personnel Security Questionnaire certifying that 
he had never used illegal drugs.  On a QNSP dated May 17, 2010, and in a PSI on 
November 18, 2010, the individual admitted that between 1972 and 1990, he had 
used marijuana, hashish, opium, mushrooms, barbiturates, cocaine, LSD, and 
speed.  In the PSI, the individual admitted that in 1988, he answered the question 
falsely with the intent to deceive the DOE; 

 
 In 1992, the individual signed a Questionnaire for Sensitive Positions certifying 

that within the last five years, he had not used, possessed, supplied, or 
manufactured illegal drugs.  As noted above, the individual admitted that he had 
used illegal drugs between 1972 and 1990 – within five years of signing the form 
in 1992.  In the PSI, he admitted that he had answered the question falsely with 
the intent to deceive the DOE; and 
 

 In 1998 and 2004, the individual signed QNSPs certifying that he had never used 
illegal drugs while possessing an access authorization.  On the May 2010 QNSP 
and in the November 2010 PSI, he admitted that he used marijuana, cocaine, 
hashish, and mushrooms while possessing a DOE access authorization.  In the 
PSI, he admitted that he had answered the questions falsely with the intent to 
deceive the DOE. 
 

Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion F.  “Conduct involving . . . dishonesty . . . can raise questions about an 
individual’s reliability, trustworthiness[,] and ability to protect classified information.”  
Guideline E, STEPHEN J. HADLEY, THE WHITE HOUSE, ADJUDICATIVE GUIDELINES FOR 

DETERMINING ELIGIBILITY FOR ACCESS TO CLASSIFIED INFORMATION (2005) 7 
[ADJUDICATIVE GUIDELINES].   
 
The LSO cited the following allegation to support its Criterion L security concern: 
 

 On the May 2010 QNSP and in the November 2010 PSI, the individual admitted 
that from when he received an access authorization in 1983 until about 1990, he 
used illegal drugs.  Specifically, he used marijuana about 150 times, cocaine two 



 3

or three times, and mushrooms an unrecalled number of times.  He admitted that 
he only discontinued using illegal drugs because his employer implemented 
random drug testing.  

 
Ex 1. 
 
I find that the above information constitutes derogatory information that raises questions 
under Criterion L.  Criminal activity creates doubt about a person’s judgment, reliability, 
and trustworthiness because it calls into question a person’s ability or willingness to 
comply with laws, rules, and regulations.  See Guideline J, ADJUDICATIVE GUIDELINES at 
14. 
 

III. Findings of Fact 
 
The individual first used marijuana at the age of 17.  Tr. at 73-74, 76.  From  
1979-1982 (between college and graduate school), the individual “experimented with a 
lot of things.”  Id. at 18-19, 49, 77.  He used marijuana, hashish, opium, mushrooms, 
speed, barbiturates, cocaine, Quaaludes, MDA (a psychedelic stimulant), and LSD.   
Id. at 49; Ex. 6 at 8.  
 
The individual received his access authorization in 1983 and continued to use marijuana 
on a weekly basis.  Ex. 3 at 1; see Tr. at 50-51, 77.  (While holding an access 
authorization, he had also used cocaine, mushrooms, and hashish.  Ex. 12 at 30-31, 43, 
49, 52.)  He knew that the security rules prohibited the use of illegal drugs while holding 
an access authorization, but he felt that it was “nobody else’s business.”  Ex. 6 at 7; Tr. at 
51.  He did not give “two cents consideration” to the fact that it was illegal.  Tr. at 40.  As 
late as 1986 or 1987, the individual kept marijuana on hand.  Id. at 78, 80. 
 
As time went on, the individual’s use of marijuana declined until it became “situational” 
when he saw his friends.  Id. at 32-33, 50.  He stopped using illegal drugs in 1990, when 
his employer implemented random drug testing.  Ex. 12 at 39; Tr. at 21, 50, 55.  Over the 
years he lost touch with friends who use drugs.  Tr. at 32, 91, 163.  (He still sees one of 
them, but that one has been alcohol and drug-free for 17 years.  Id. at 33, 55, 162.)  By 
1995, he realized that drugs are a waste of time and money.  Id. at 80-81.  He no longer 
wishes to become “inebriated.”  Id. at 32, 51, 166.  Also in 1995, the individual began  
co-habitating with his longtime girlfriend.  Id. at 25.  (The two now regard each other as 
spouses.  Id. at 134.)  He spends his free time fishing, watching TV, bowling, fixing cars, 
and playing computer games with a grandchild.  Id. at 27, 29, 31, 139-40. 
 
Meanwhile, each time the individual completed paperwork for subsequent  
re-investigations – in 1988, 1992, 1998, and 2004 – he falsified one or more responses 
about his use of illegal drugs.  Id. at 7-8, 34, 51-52, 56-57.  (He rationalized his actions 
by telling himself that he was “doing a productive job” and was “protecting classified 
information.”  Id. at 61.)  By 1998, he began to “struggle” with his falsifications and 
realized that he “shouldn’t have dug [a] hole.”  Id. at 34-35, 59.  By 2004, he “was really 
conflicted” with his falsifications.  Id. at 34-35, 59, 61-62.  He knew the penalties for 



 4

falsification but lacked the courage to come forward.  Id. at 58-59.  In 2010, he no longer 
wanted to “struggle” with whether to falsify his paperwork again.  Id. at 36.  When he 
turned down an optional assignment because it would have required him to take a 
polygraph test, he realized that he had to quit lying.  Id. at 35, 40, 108-09.  He agreed to 
take the assignment and decided to disclose his wrongdoing.  Id. at 37, 58. 
 
When the individual completed his QNSP in May 2010, he disclosed that he had used 
marijuana until around 1990.  Ex. 6 at 7.  He stated, “The closest I can come to correcting 
my errors is this admission.”  Id.  He does not want to jeopardize his access authorization 
again.  Tr. at 71.  He had once self-reported that he had accidentally left a storage safe 
open and had inadvertently sent classified information through a non-classified system.  
Id. at 14, 100, 129.  Otherwise, he is “very conscious about how he handles” protected 
information.  Id. at 125-26.  In each of the past five years, he met or exceeded 
employment expectations.  See id. at 105.  He is also a positive role model for the young 
people in his life.  Id. at 164. 
 

IV. Regulatory Standard 
 
A DOE administrative review under Part 710 is not a criminal matter, where the 
government has the burden of proving the defendant guilty beyond a reasonable doubt.  
Rather, the standard places the burden on the individual because it is designed to protect 
national security interests.  This is not an easy burden for the individual to sustain.  The 
regulatory standard implies that there is a presumption against granting or restoring an 
access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly 
consistent with the national interest” standard for granting security clearances indicates 
“that security determinations should err, if they must, on the side of denials”); Dorfmont 
v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance 
of a security clearance).   
 
A. The Individual’s Burden 
 
The individual must present evidence to convince the DOE that granting him or her an 
access authorization “will not endanger the common defense and security and will be 
clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is 
afforded a full opportunity to present evidence supporting his or her eligibility for an 
access authorization.  The Part 710 regulations permit a broad range of evidence.  Even 
appropriate hearsay evidence may be admitted.  Id. at § 710.26(h).  Hence, an individual 
has the utmost latitude to present evidence to mitigate the security concerns. 
 
B. The Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, the Hearing Officer must issue a 
Decision that reflects his or her comprehensive, common-sense judgment, made after 
consideration of all relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of an individual’s access authorization will not endanger the 
common defense and security and is clearly consistent with the national interest.  Id. at  
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§ 710.7(a).  The regulations instruct the Hearing Officer to resolve doubt in favor of the 
national security.  Id. 
 
To reach a common-sense judgment, the Hearing Officer must consider the factors listed 
in 10 C.F.R. § 710.7(c)3 (the “whole person concept”) and the Adjudicative Guidelines.  
The Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the 
allegations supporting each type of security concern. 
 

V. Analysis 
 
A. Criterion F 
 
The LSO based its Criterion F security concern on the allegations that in 1988, 1992, 
1998, and 2004, the individual falsified one or more security questionnaire responses 
about his use of illegal drugs.  Ex. 1. 
 
To determine whether the individual has mitigated these allegations – and therefore 
resolved the security concern – I will consider the relevant factors from 10 C.F.R.  
§ 710.7(c) and the relevant mitigating conditions from Guideline E of the Adjudicative 
Guidelines – Personal Conduct.4 
 
 
 

                                                 
3 These factors include witness demeanor and credibility; the authenticity and accuracy of the documentary 
evidence; the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, 
including knowledge and participation; the frequency and recency of the conduct; the age and maturity of 
the individual at the time of the conduct; the voluntariness of participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavior changes; the motivation of the conduct; the 
potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and 
other relevant and material factors.  10 C.F.R. § 710.7(c). 
 
4  Guideline E contains the following relevant mitigating conditions: 
 

(a) the individual made prompt, good-faith efforts to correct the omission, concealment, or 
falsification before confronted with the facts; 

 
(c) the offense is so minor, or so much time has passed, or the behavior is so infrequent, or it 

happened under such unique circumstances that it is unlikely to recur and does not cast doubt on 
the individual’s reliability, trustworthiness, or good judgment;  

 
(d) the individual has acknowledged the behavior and obtained counseling to change the behavior 

or taken other positive steps to alleviate the stressors, circumstances, or factors that caused the 
untrustworthy, unreliable, or other inappropriate behavior, and such behavior is unlikely to 
recur; 

 
(e) the individual has taken positive steps to reduce or eliminate vulnerability to exploitation, 

manipulation, or duress[.] 
 
ADJUDICATIVE GUIDELINES at 8-9. 
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First, the individual made no prompt, good-faith effort to correct his falsifications.  He 
argued that on his 2010 QNSP, he voluntarily disclosed his falsifications when he 
decided to take an optional assignment that included a polygraph test.  The individual 
need not have chosen to take the assignment, but he did not disclose his falsifications 
before he was confronted with the decision of whether to do so.  Therefore, I cannot find 
that his disclosure was truly voluntary.  See, e.g., Personnel Security Hearing, Case No. 
VSA-0255 (2000) (threat of a polygraph test rendered the disclosure less than voluntary).  
Regardless, his correction came long after he began deceiving the DOE. 
 
Second, the individual cannot attribute his falsifications to unique circumstances that are 
unlikely to recur.  He began deceiving the DOE to hide his use of illegal drugs, which he 
felt was nobody else’s business.  Yet after he stopped using illegal drugs and his opinions 
on using illegal drugs changed, he falsified responses on three more security 
questionnaires. 
 
Third, the individual cannot attribute his falsifications to immaturity or youthful 
indiscretion.  He began deceiving the DOE when he was relatively young, but continued 
to do so throughout adulthood, as he settled into family life.  Moreover, he is a highly 
educated professional who worked in a secure environment with numerous rules that he 
understood.  He chose to break those rules. 
 
Fourth, the individual’s falsifications constitute a pattern of serious offenses, some of 
which subjected him to various civil and criminal penalties.  Moreover, the entire security 
system is based on trust, which he violated for 28 years – an extraordinary stretch, during 
which he was vulnerable to coercion.     
 
When an individual breaches the trust supporting the security system, it is difficult to 
determine when the individual can be trusted again.  Personnel Security Hearing, Case 
No. TSO-0538 (2007).  No obvious medical or other expert can opine about the length of 
time necessary for reformation from lying.  Personnel Security Hearing, Case No.  
VSO-0289 (1999).  I must consider whether the individual has demonstrated a sufficient 
period of honesty compared with the length of time of the falsification.  See id.; see also 
Personnel Security Hearing, Case No. TSO-0720 (2009) (one year in honesty failed to 
mitigate a falsehood spanning seven years); Personnel Security Hearing, Case No.  
TSO-0664 (2009) (one year in honesty failed to mitigate a falsehood spanning 16 years); 
Personnel Security Hearing, Case No. VSO-0289 (1999) (one year in honesty failed to 
mitigate a falsehood spanning 11 years). 
 
Here, little time has passed since the individual disclosed his falsifications – less than a 
year.  As cited above, previous Hearing Officers have found that this brief time in 
honesty failed to mitigate deceptions lasting seven, 11, and 16 years.  The time span of 
the individual’s deception – more than 28 years – far exceeds the time span in those 
cases. 
 
For the above reasons, I find that the individual has not resolved the Criterion F security 
concern. 
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B. Criterion L 
 
The LSO based its Criterion L security concern on the allegations that (i) the individual 
used illegal drugs from 1983 to 1990, when he had an access authorization; and (ii) he 
only stopped using illegal drugs because his employer implemented random drug testing.  
Ex. 1. 
 
I find that the individual has not resolved the LSO’s Criterion L security concern.  The 
LSO based its Criterion L security concern on the criminal conduct associated with his 
extensive use of illegal drugs while holding a DOE access authorization.  Twenty years 
have passed since the individual engaged in the criminal conduct of using illegal drugs.  I 
cannot ignore, however, that on several occasions, he intentionally provided false 
information to personnel security, most recently in 2004 when he executed his last 
QNSP.  Moreover, Criterion L centers on a person’s honesty, reliability, and 
trustworthiness.  In view of the totality of the circumstances, including the 28-year 
pattern of deception, the individual has not allayed the security concerns connected with 
his conduct. 
 

VI. Conclusion 
 
Because the individual has not resolved the Criterion F and Criterion L security concerns, 
I find that he has not demonstrated that granting him an access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
Therefore, I find that the DOE should not restore his access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set 
forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 5, 2011 
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Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 2, 2011 
   
Case Number:  TSO-1001 

 
This Decision concerns the continued eligibility of XXXXXXXXXXX (hereinafter referred to 
as “the individual@) to hold an access authorization under the regulations set forth at 
10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access 
to Classified Matter or Special Nuclear Material.@  As set forth below, it is my decision, 
based on the evidence and testimony presented in this proceeding, that the individual=s 
access authorization should be restored.1     
   
   

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor and has held a 
security clearance at the request of his employer since 2008.  In August 2010, the 
individual tested positive for alcohol during an employment-related screening.  He admitted 
consuming 10-12 beers the night before the test.  The local security office (LSO)  
conducted a personnel security interview (PSI) with the individual in October 2010, wherein 
he admitted consuming at least one six-pack of beer nightly for the previous four years.  
The PSI did not resolve the security concerns regarding his alcohol use and the individual 
agreed to be evaluated by a DOE consultant-psychiatrist.  In November 2010, a DOE 
consultant-psychiatrist (DOE psychiatrist) interviewed the individual and concluded that the 
individual met the criteria for alcohol dependence in early remission without adequate 
evidence of rehabilitation or reformation.  He also concluded that alcohol dependence is  an 
illness which causes or may cause a significant defect in his judgment or reliability.  The 
LSO suspended the individual’s access authorization and then informed the individual how 
to proceed to resolve the derogatory information that had created a doubt regarding his 
eligibility for access authorization.  Notification Letter (December 2010).  The Notification 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm. 
 



 
 

- 2 -

Letter stated that the derogatory information regarding the individual falls within the purview 
of 10 C.F.R. § 710.8 (h) and (j) (Criteria H and J). 2   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing the individual, who was 
represented by counsel, testified on his own behalf and also called six witnesses. DOE 
counsel called the DOE psychiatrist as a witness.  The transcript taken at the hearing shall 
be hereinafter cited as ATr.@  Various documents that were submitted by the parties during 
this proceeding constitute exhibits to the hearing transcript and shall be cited as AEx.@  DOE 
exhibits are numbered, and the individual’s exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should be restored because I conclude that such a restoration would not 

                                                 
2 Criterion H concerns information in the possession of the agency that the individual has an illness or mental 
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause a significant defect in judgment or reliability.  10 C.F.R. 710.8 § (h).  Criterion J concerns information in 
the possession of the agency that an individual has been or is a user of alcohol habitually to excess, or has 
been diagnosed by a psychiatrist or licensed clinical psychologist as suffering from alcohol abuse or 
dependence.  10 C.F.R. 710.8 § (j).   
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endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 

A. Findings of Fact 
 

The individual first consumed alcohol in his early twenties, and drank one six-pack per 
week.  PSI at 19.  In 1991, at the age of 23, he married his first wife.  Ex. 10 at 149.  He did 
not drink while he was married because his wife had children.  PSI at 22. In 1997 and 1998, 
the individual drank one twelve-pack per night to fight pain and depression from the marital 
problems that had developed.  PSI at 22-24.  The couple divorced in 1998.  Id. In 1999, he 
married his second wife and stopped drinking alcohol.  The couple had a child in 2000.  Ex. 
10 at 147.  He continued to abstain until 2005.  PSI at 22-26.  However, he then began to 
drink one six-pack of beer per night.  PSI at 22-26.  In 2006, he was hired by his current 
employer, but later that year he and his wife separated.  Ex. 10. at 135. He began drinking 
one twelve-pack of beer a night to fight depression from his divorce and pain from previous 
injuries.  Id at 27, 34.   
 
In 2008, DOE granted the individual a security clearance at the request of his employer.  
Ex. 3.  In 2010, as a condition of his employment, the individual was asked to submit to an 
alcohol test.  On the evening of August 29, 2010, the individual drove his son to the home 
of his ex-wife, and returned home and began drinking beer.  On August 30, 2010, the 
individual registered .041 on the alcohol test, over the acceptable threshold measurement 
of .02.  Ex. 8.  On August 31, 2010, the individual was referred for mandatory alcohol-
related evaluation at the site occupational health service, which then referred him to a local 
eight-week intensive outpatient (IOP) treatment.  He started the treatment on September 1, 
2010.  Ex. 7 at 1.      
 
On October 4, 2010, the LSO conducted a PSI with the individual and the individual agreed 
to a psychiatric evaluation.  The individual successfully completed his IOP in November 
2010, and began to see a counselor that month.  He also began to attend Alcoholics 
Anonymous (AA).  In November 2010, a DOE psychiatric evaluation concluded that the 
individual suffered from alcohol dependence, without adequate evidence of rehabilitation or 
reformation, an illness or mental condition which causes or may cause a significant defect 
in his judgment or reliability.  Ex. 6. 
 

B.  DOE=s Security Concern 
 
Criterion H states that derogatory information includes information that the individual has an 
illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed 
clinical psychologist, causes, or may cause, a significant defect in judgment or reliability.  
10 C.F.R. § 710.8 (h).  A DOE psychiatrist concluded that the individual suffers from such 
an illness—namely, alcohol dependence.  This is a concern because it can impair an 
individual’s judgment, reliability, or trustworthiness.  See Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information, Assistant to the President for 
National Security Affairs (December 29, 2005) (Guidelines), Guideline I, ¶ 27.   Therefore, I 
find that this criterion was properly invoked.  Alcohol dependence is also a security concern 
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under Criterion J because it can lead to the exercise of questionable judgment.  See 
Guideline G, ¶ 21.  Based on the diagnosis of the DOE psychiatrist, I further find that the 
individual is suffering from alcohol dependence, and, therefore, the charge under Criterion J 
is also valid.   
 

C.  Hearing Testimony 
 

1. Character Witnesses  
 
The individual called his colleague, his sponsor, his girlfriend, and a neighbor as character 
witnesses. They all described the individual as a reliable hard-working person who was 
very serious about his recovery.  None of the witnesses had seen the individual drink 
alcohol since one week prior to entering the IOP.  Tr. at 116.  The individual’s colleague 
who testified was also a recovering alcoholic who facilitated an aftercare meeting, and had 
met the individual there.  The individual regularly attended the meeting facilitated by his 
colleague. The colleague testified that the individual was very sincere in his comments and 
recovery, had a positive attitude, and was very conscientious.  Id. at 91-109.  The 
individual’s sponsor testified that he had known the individual through work for a long time 
when the individual asked him to be his sponsor.  They talk at work and on the phone, and 
he also considers the individual to have a very positive attitude.  Id. at 175-180.  The 
individual has told the sponsor that he intends to abstain for the rest of his life and that he 
does not miss drinking alcohol.  Id. at 185-191.   
 
The individual’s girlfriend has lived with him for almost four years.  Tr. at 110-112.  Early in 
their relationship, she saw him abuse alcohol but she has not seen him drink alcohol since 
August 2010.  Id. at 110-113, 116.  She added that he does not constantly talk about 
alcohol nor has he ever stated that he misses drinking alcohol.  She has seen the individual 
continue to enjoy life and maintain his abstinence, even when experiencing stress such as 
her bout with a serious illness and preparations for the hearing.  Id. at 123-125; 153.  He is 
very open with friends and co-workers about attending AA and he respects his sponsor.  Id. 
at 133-136.  He enjoys attending AA and sometimes attends AA daily.  Id. 
The neighbor, also a recovering alcoholic, testified that the individual really enjoys his AA 
meetings, and seems to be very committed to recovery.  According to the neighbor, the 
individual is not only active at AA but is also very well-regarded and popular there.  Id. at  
60-169. 
 

2. The Individual’s Counselor 
 
The counselor, a licensed clinical social worker, testified that she has treated the individual 
since November 2010, when he was referred to her upon completion of his IOP.  Tr. at 22.  
She first met him in 2006 through the Employee Assistance Program (EAP) when he saw 
her for problems with his second divorce. Id. at 24.  Their focus then was family issues, but 
this time he admitted that he was a heavy drinker.  Id. at 24. He has very high expectations 
of himself, and tests administered at his treatment program corroborated this. He 
successfully completed his aftercare and 90 AA meetings in 90 days.  The counselor 
concluded that the individual is now more open about his problems and that he has learned 
how to curb his tendency to be a workaholic so that it does not have a negative impact on 
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his recovery. He previously felt guilty about taking time off, but now has learned to balance 
his work and personal life.  The counselor testified that the individual has a “sobriety-
centered value system” and a relapse prevention strategy.  In addition, he has a strong 
support system with his girlfriend and sponsor as the foundation.  Therefore, she concluded 
that his prognosis is good, and he is in early full remission from the diagnosis of alcohol 
dependence.  Id. at 41, 54.  Further, he is very likely to obtain full sustained remission 
according to the DSM-IV when he achieves 12 months of sobriety.  Id. at 49-50. 

 
3. The Individual 
 

The individual testified that he has been abstinent since August 31, 2010, and that as a 
result of his treatment program, he now has a commitment to lifelong sobriety.  Id. at 209, 
230-233.   He explained that he did not think he was an alcoholic, but the IOP made him 
recognize the problems in his life and the negative impact of his excessive drinking.  Id. at 
210.  He enrolled in the program in September 2010, and found it very stressful, but now 
finds the aftercare meetings enjoyable and has even chaired a meeting.  He feels much 
better phsycially, and his relationships with others are more pleasant and satisfying.   He 
has learned how to find a balance between work and his personal life that was lacking prior 
to his treatment. The program has given him the tools to help him in situations that would 
have caused him to drink in the past.  After completing the eight-week IOP, he began 
attending AA two to three times per week, and continues to do so.  He also attends 
aftercare meetings run by the treatment program.  Id. at 223.  He calls his sponsor regularly 
and also meets monthly with his counselor.   He also works on issues regarding his ex-wife 
with his counselor.  Id. at 243.  He attributes his newfound sobriety to keeping him calm 
and preventing him from doing something he may regret in response to a  personal crisis.  
Id. at 241.   
 

4.  The Site Psychologist 
 

The site psychologist met with the individual after he tested positive for alcohol, and noted 
that the individual was in denial about the amount of his drinking.  Id. He currently sees the 
individual for 15- to 30-minute sessions and discusses his attendance at meetings and his 
recent activities. His purpose is to monitor the individual’s fitness for duty and facilitate 
intervention, if needed.  Id. at 71. He has not detected any negative issues in the 
individual’s recovery. Id. at 89.   
 

5.  The DOE Psychiatrist 
 
The DOE psychiatrist was present during the entire hearing.  At the time of his evaluation in 
November 2010, he recommended one year of treatment and sobriety, and found that the 
individual had a medium risk of relapse.  Even at that time he found the individual very 
honest, open, and cooperative.  Id. at 124.  However, as of the date of the hearing, he 
concluded that the individual, at eight months of sobriety, has now shown adequate 
evidence of rehabilitation and is in early remission.  Id. at 260.   During his testimony, the 
psychiatrist explained that he was persuaded by his perception that the individual truly 
appreciates his sobriety.   Id. at 256.  The psychiatrist never sensed that the individual had 
any regrets about not being able to drink alcohol.  He described the individual as the “ideal 
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patient”--very eager to soak up the knowledge and information that the psychiatrist offered. 
 Id. at 256. The psychiatrist testified that he has completed many evaluations over the 
years, and that he had never been quite so moved by an individual’s progress in eight 
months—“remarkable progress, a real change.”  Id. at 257.  He concluded that even 
though the individual is a perfectionist, he is not merely trying to do the program faster and 
better than everyone else, but he is really changing his behavior.  Id. at 257.  The 
psychiatrist also noted that the individual has been in recovery during significant events 
where many people customarily consume alcohol, e.g., a birthday, Christmas holidays, and 
yet he has continued to abstain.  Id. at 259.  He concluded that the individual is in remission 
with adequate evidence of rehabilitation and reformation. Id. at 260.   
 

D. Mitigation of Security Concerns 
 

The individual was diagnosed in November 2010 by a DOE psychiatrist as suffering from 
alcohol dependence, an illness or mental condition that causes or may cause a significant 
defect in his judgment or reliability. At that time, the DOE psychiatrist found no evidence of 
rehabilitation or reformation and recommended one year of treatment and abstinence.  At 
the time of the hearing, the individual had abstained for eight months, less than the 12 
months recommended by the DOE psychiatrist.  Nonetheless, the DOE psychiatrist and the 
individual’s counselor testified at the hearing and concluded that the individual has 
presented adequate evidence of rehabilitation or reformation from his illness. The 
professionals were impressed by the individual’s sincere commitment to his recovery.  The 
counselor stated that the individual was very easy to work with, had a good prognosis and 
now understood his illness and how to avoid relapse.  Ex. J.  After a review of the record, I 
conclude, for the following reasons, that the individual has mitigated the security concerns 
related to Criteria H and J.    
                                                           
I was persuaded by the witness testimony at the hearing and my observation of the 
individual at the hearing.  He credibly testified about his ongoing treatment and how the 
treatment program had changed his life for the better.  His enthusiasm for AA and 
commitment to understanding his problem were evident in his testimony.  The counselor 
gave him high praise throughout the proceeding for his cooperation and comprehension. I 
was impressed by the sincerity and support in the testimony of his girlfriend, and I also 
found his neighbor, sponsor and colleague, who had experience with alcohol issues 
themselves, very credible witnesses.  The individual testified that he was committed to 
attending AA meetings and lifelong sobriety, and appeared to genuinely enjoy his meetings. 

 
I conclude that the individual has mitigated the security concerns relating to his alcohol 
dependence.  He has acknowledged his issues and there is credible documentary and 
testimonial evidence of his actions to overcome his problems with alcohol.  He has 
established a pattern of abstinence. Guideline G, ¶ 23(b).  He has also completed his IOP, 
demonstrated a clear pattern of abstinence in accordance with the recommended 
treatment, and has received a favorable prognosis by all the mental health professionals 
who testified at the hearing. Guideline G, ¶ 23(d).  Therefore, I conclude that he has 
mitigated the Criterion J concerns regarding the diagnosis of alcohol dependence.  The 
Criterion H security concern relating to his judgment or reliability stems from a condition 
(alcohol dependence) that is readily controllable with treatment, and the individual has 
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demonstrated ongoing and consistent compliance with the treatment plan.  Guideline I,  
¶ 29 (a).  He is currently receiving counseling with a favorable prognosis by a duly qualified 
mental health professional and the DOE psychiatrist has opined that the individual’s 
previous condition is in remission.  Guideline I, ¶ 29 (a)-(c). Therefore, I conclude that the 
individual has also mitigated the Criterion H concerns regarding his judgment and reliability. 
   

III. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8 (h) and 
(j).  After carefully reviewing the testimonial and documentary evidence in a common-sense 
manner, I find that the individual has presented adequate mitigating factors for the Criteria 
H and J concerns.  Thus, in view of the criteria and the record before me, I find that 
restoring the individual=s access authorization would not endanger the common defense 
and security and would be consistent with the national interest. Accordingly, I find that the 
individual’s access authorization should be restored at this time. Any party may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. 
§ 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 27, 2011  
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 

Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 2, 2011 
 
Case Number:  TSO-1002 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred 
to as “the individual”) to hold an access authorization under the regulations set forth at 
10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.” As explained below, it is my 
decision that the individual should not be granted an access authorization. 

I. BACKGROUND 

 

The individual held a security clearance from 1990 until 2002 while working for 
government contractors and the federal government.  In 2010, his present employer, a 
DOE contractor, requested DOE access authorization for the individual.  Based on issues 
contained in the individual’s security file, the Local Security Office (LSO) conducted a 
Personnel Security Interview with the individual in September 2010 (the 2010 PSI, DOE 
Ex. 10).  In November 2010, a DOE-consultant Psychiatrist evaluated the individual, and 
memorialized her findings in a Report of Psychiatric Evaluation (the 2010 Report, DOE 
Ex. 4).  

In December 2010, the LSO issued a Notification Letter to the individual, together with a 
statement (Enclosure 2) setting forth the information that created a substantial doubt 
about the individual’s eligibility to hold a DOE security clearance. (DOE Ex. 1).  
Specifically, the LSO identifies information indicating that in November 2010, a DOE-
consultant Psychiatrist concluded that the individual met the Diagnostic and Statistical 
Manual of Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR) criteria for 
Adult Antisocial Behavior, which is an illness or condition which causes, or may cause, a 
significant defect in his judgment or reliability.  This diagnosis raises a security concern 
under 10 C.F.R. § 710.8(h) (Criterion H).   Enclosure 2, DOE Ex. 1. 
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In addition, the LSO finds that the individual has engaged in unusual conduct which has 
raised concerns under 10 C.F.R. § 710.8(l) (Criterion L) that he is not honest, reliable and 
trustworthy.  In this regard, the LSO alleges that the individual admitted that he altered 
court documents in order to convince a woman that he was divorced, and that he lied 
about this at a 2001 Personnel Security Interview (the 2001 PSI).  The LSO also alleges 
that the individual initially failed to disclose his complete history of extramarital affairs at 
his 2010 psychiatric assessment, and that at his 2010 PSI, he admitted that he paid hush 
money and attempted to intimidate another DOE employee in an effort to keep her from 
disclosing their affair.  Finally, the LSO alleges that he has engaged in criminal conduct 
by being married to two women at the same time.  Id. 

In January 2011, the individual, who is represented by counsel, requested a hearing 
(hereinafter “the hearing”) to respond to the concerns raised in the Notification Letter.  
On February 2, 2011, the Office of Hearings and Appeals Director appointed me the 
Hearing Officer in this case.  At the hearing I convened in this matter in March 2011, I 
received testimony from eight persons.  The DOE presented the testimony of the DOE-
consultant Psychiatrist. The individual testified and presented the testimony of a 
Psychiatrist who evaluated the individual for diagnostic purposes (the individual’s 
Evaluating Psychiatrist).  In addition, the individual presented the testimony of his 
supervisor, a current co-worker, a former co-worker, a long-time business associate/co-
worker, and an employee of his church.  Discussion at the hearing centered on the 
incidents in the individual’s life that formed the basis for the LSO’s Criteria H and L 
concerns, as well as the individual’s behavior in the workplace and in his social life. 

II. APPLICABLE STANDARDS 

 

A DOE administrative review proceeding under this Part is not a criminal case, in which 
the burden is on the government to prove the defendant guilty beyond a reasonable doubt.  
In this type of case, we apply a different standard, which is designed to protect national 
security interests.  A hearing is “for the purpose of affording the individual an 
opportunity of supporting his eligibility for access authorization.”  10 C.F.R. 
§ 710.21(b)(6).  The burden is on the individual to come forward at the hearing with 
evidence to convince the DOE that granting or restoring his access authorization “would 
not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(d).  This standard reflects a presumption against 
granting or restoring a security clearance.  See  Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (the “clearly consistent with the interests of national security test” for the 
granting of security clearances indicates “that security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), 
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance).   

III. ANALYSIS OF TESTIMONY AND FINDINGS 

 
A.  Criterion H Concerns 
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In her 2010 Report, the DOE-consultant Psychiatrist concluded that the individual met 
the DSM-IV-TR criteria for Adult Antisocial Behavior, which is a mental condition 
which causes, or may cause, a significant defect in his judgment or reliability.   As a basis 
for this diagnosis, the DOE-consultant Psychiatrist found that although the individual was 
married from 1978 until 2009, he engaged in four extra-marital affairs during the period 
from 1992 until 2009, and he admitted that the first, second and fourth of these affairs 
included extra-marital sexual relations.  With respect to the third affair, the individual 
admitted to the DOE-consultant Psychiatrist that he forged a divorce decree in an attempt 
to convince the woman that he was divorced.  With respect to the fourth affair, the 
individual admitted that he entered into a bigamous marriage with his second wife 
because she was uncomfortable having him in her house with her teenage daughter.  The 
bigamy ended when the individual’s first wife discovered the bigamy and divorced him.  
2009 Report at 7-8.  The DOE-consultant Psychiatrist found that individual displayed a 
“series of similar self-serving deceitful behavior from 1990 until 2009, a span of almost 
two decades in his mid-adult life.”  Id. at 11.  She concluded that the individual did not 
meet the criteria for a diagnosis of Antisocial Personality Disorder because his 
deceitfulness and self-serving lies appear to have been circumscribed to only one area of 
his life (infidelities) and therefore cannot be considered pervasive.  Id.  However, she 
found that his deceitfulness concerning his infidelities over several years is clinically 
significant and supported a diagnosis of Adult Antisocial Behavior.  She concluded that 
the individual’s adult antisocial behavior predisposes the individual to breaking the law 
or being unable to follow rules in general, as evidence by his extra-marital affairs, his 
forging of a legal document, and his bigamy.  Id. at 11-12.   

The individual contested the DOE-consultant Psychiatrist’s finding that he has a mental 
condition that may cause a significant defect in his judgment and reliability, and his 
Evaluating Psychiatrist supported the individual’s contention. 

 

1.  The Individual’s Testimony Concerning his Affairs, his Bigamous Marriage, and 
his Current Marital Relationship   

 

At the hearing, the individual testified that he married his first wife in 1978 and that they 
raised a family.  He stated that over time, he and his first wife grew apart because he was 
away from home on business and had a lot of outside interests, and she had her own job.  
He first became involved in an extra-marital affair in 1992.  TR at 42-43, 51.  He stated 
that his first affair began after he and a secretary in his office were both fired due to the 
misuse of work e-mails by other employees.  He testified that his first wife became aware 
of this affair before it ended in early 1993.  TR at 50-51.  He stated that in 1999, he began 
a second affair with another employee at the DOE facility where he was employed, and 
that this affair lasted for several years.  TR at 52.  He testified that his first wife became 
aware of the affair and asked him to end it, but that he chose to continue the affair.  He 
stated that the affair “wasn’t [a] priority, and it wasn’t something that happened very 
often, so it just continued to perk along.”  TR at 53.  During this period, he attempted to 
avoid a “final blowup” with his first wife, who he described as “content to let things work 
the way they were working.”  Id. 
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The individual stated that in 2000, he accepted a job and moved to another state, while 
his first wife remained behind to permit the children to finish junior and senior high 
school.  He stated that while he and his first wife did not see each other very often, they 
did not consider themselves in a marital separation.  TR at 55.  He stated that he met the 
woman involved in his third affair on a business trip, and that she then visited him in the 
city where he was living.  TR at 56-57.  He stated that the relationship was never 
consummated, but that it was more than just a platonic friendship.  TR at 89.   He stated 
that he told the woman that he was divorced, and that she asked to see his divorce decree.  
He stated that he then “dummied up” a divorce decree and showed it to her.  TR at 60.   
He testified that he did not create the false divorce decree in order to entice the woman 
into a sexual relationship, but to support the story he had told her, to maintain a long 
distance relationship with her, and to avoid a “blowup”.  TR at 61. 

However, while staying at his residence during a visit, the woman discovered that the 
individual was still married and was involved in another affair.  TR at 59-60, 64.  She 
confronted the individual and threatened to tell his first wife.  The individual then gave 
her a check for $400 to cover her expenses and her inconvenience in visiting him. 

But I called it hush money because I don’t know any other way to phrase 
that.  I mean, she was raising Cain in my condo.  She wasted all that 
money to come out there and see me, and I turned out, you know, not be 
telling her the truth.  So I was just going to give her what I could give her 
and let her go back home. 

TR at 62.  He stated that the woman subsequently called him, told him that she had taken 
the fraudulent divorce decree and other personal documents from his apartment, and 
threatened to provide the documents to his first wife and his girlfriend.  The individual 
stated that he pleaded with her to return the documents, and when she stopped taking his 
calls, he made statements to “another lady in her office” to relay to the woman.  TR at 64.   
He said that one statement was a warning that sending the documents would affect her 
security clearance, and the other statement was that the woman would have “blood on her 
hands” if she sent the documents.  Id.  The individual explained that he believed that if 
security learned that the woman had stolen documents from his apartment, it would 
reflect poorly on her security clearance.  The other comment was intended to convey that 
the individual’s family “basically would be destroyed through her actions.”  TR at 65.  
The individual denies that the statements were intended as a threat of “any kind of harm, 
or really the loss of her clearance.”  Id. 

The individual stated that the co-worker reported his statements to security, and the 
individual was interviewed about his extra-marital affairs.  TR at 65-66.  He stated that at 
his 2001 PSI, he lied about the fraudulent divorce decree when he denied that he altered 
court documents.  He said that at that time he “wasn’t sleeping much” because of his 
problems with the woman, his job, and his family.  TR at 77.  He said that he lied because 
he wanted “to just make it go away as quickly as I could.”  Id.  He said he did not realize 
that the fraudulent document would show up at his divorce hearing.   Id.  He admitted 
that the lie “was a stupid thing to do” and asserted that he “tried to make it right” when he 
admitted to creating the fraudulent divorce decree at his 2010 PSI.  TR at 77-78.  He 
asserted that he would not lie again in such a situation because he has “learned his lesson 
about that” and because he is a different person than he was ten years ago.  TR at 78.   



 - 5 -

The individual stated that after his employer was made aware of these issues in 2001, the 
individual concluded that his employer had lost faith in him, and that he chose to resign 
and to move home.  TR at 66.   The individual stated that as a result of receiving a copy 
of the fraudulent divorce decree, his marriage became very tenuous, and there was little 
communication with his first wife.  He testified that he was trying to avoid the conflict 
that comes with filing for divorce.  TR at 68.    

The individual testified that in 2005, he met his second wife.  He stated that it was a 
business relationship for quite a while, and then it turned into a personal relationship 
involving dating, and eventually into a real affair.  TR at 69.  The individual stated that 
his second wife knew that he was married, but she would not live with him outside of 
marriage.  In December 2007, he married his second wife without divorcing his first wife, 
and he remained married to both women for more than a year.  He stated that he would 
live with his first wife only one or two days a week, because he was working in another 
city.  He stated that his first wife discovered the situation at Thanksgiving 2008, and 
shortly thereafter filed for divorce, which was finalized in 2009.  TR at 69-73.  The 
individual stated that engaging in bigamy was “the most stupid thing I’ve ever done”, but 
that his overriding concern was to keep both women content. 

You know, in the back of my mind I figured it was probably criminal, but 
that was, to me, not as important as keeping these two women happy. 

TR at 71-72. 
 
The individual testified that he remains married to his second wife, and that they have a 
happy and committed relationship.  He stated that, aside from his first wife, he has had no 
relationships with other women since he met his second wife.  He testified that he and his 
second wife are active in church and mission activities.  He asserted that the “phase of 
my life when I needed . . . those relationship[s] outside my marriage [are] over and done 
with.”  TR at 75.     
 

The individual testified that since the 2009 divorce, he has maintained good relationships 
with his children, he and his first wife “are still civil to each other”, and his second wife 
and her family are happy.  TR at 71.   However, he presented no corroborative testimony 
from any of these persons.  Most of his witnesses were supervisors and co-workers whose 
knowledge of his marital issues was indirect and limited.   The only witness with any 
direct knowledge of his marriage was the technical director of the individual’s church.  
He testified that he has seen the individual and his wife at church services almost every 
weekend for the last three years.  He described them as solid, stable, Christian people, 
and he stated that he had no knowledge of any inappropriate, extra-marital conduct by the 
individual. TR at 44-49.  I find this testimony to be of little value in assessing the 
individual’s honestly and fidelity in his current marriage.  The individual’s supervisor, his 
long-time business associate/co-worker, his former co-worker and his current co-worker 
all testified that the individual is personable, a good worker, and that they trust his 
honesty and judgment in the workplace.  None of these professional associates indicated 
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any direct knowledge of the individual’s personal life and social contacts.  TR at 10-21, 
22-32, 33-41 and 81-86.1  

2.  Opinions of Medical Experts Concerning the Individual’s Mental Health and 
Prognosis  

The individual’s Evaluating Psychiatrist testified that he evaluated the individual in 
March 2011.2  He stated that his evaluation of the individual led him to agree with the 
DOE-consultant Psychiatrist that the individual does not have a psychiatric disorder as 
they are outlined in the DSM-IV-TR.  However, he disagreed with the DOE-consultant 
Psychiatrist’s conclusion that the individual met the DSM-IV-TR criteria for Adult 
Antisocial Behavior, a mental condition that could affect the individual’s judgment and 
reliability.  The Evaluating Psychiatrist stated that the examples of Adult Antisocial 
Behavior provided in the DSM-IV-TR, i.e,, professional thieves, racketeers and dealers in 
illegal substances, indicate ongoing criminal activity.  He opined that the individual’s 
single instance of criminal bigamy was insufficient to establish a pattern of failing to 
conform to social norms with respect to lawful behavior.  TR at 133-136.  He stated that 
the individual’s reported involvement in his children’s activities, his regular payment of 
alimony to his first wife, and his current involvement in mission activities are “just things 
you don’t see with anti-social behavior.”  TR at 138. 

The Evaluating Psychiatrist testified that the individual’s deceitful behavior took place 
because he was conflicted about how to deal with his marital problems.  TR at 135-136.  
He stated that the individual wanted calm and peace with his first wife, and he wanted to 
maintain a relationship with his children that would be threatened by a divorce, so the 
individual was unable to initiate a divorce.  TR at 137-138.  The Evaluating Psychiatrist 
acknowledged that the individual had deficits in judgment in the past, particularly in the 
his relationships with women.  He stated that he believed that the individual now had 
learned from experience that his fear of divorce was unfounded.  TR at 141.  He opined 
that the individual also is less likely to engage in deceitful behavior with women because 
he is now in a marriage relationship that he finds more satisfying, and he is less likely to 
get lonely and seek out other women.  TR at 146. 

After listening to the testimony at the hearing, the DOE-consultant Psychiatrist stated that 
she remained confident of the accuracy of her diagnosis under the DSM-IV-TR that the 
individual has a mental condition, Adult Antisocial Behavior, that causes him to engage 
in deceitful behavior in certain circumstances.  TR at 154-156.  She stated that the 
extreme examples of anti-social behavior in the DSM-IV-TR cited by the Evaluating 
Psychiatrist were enumerated as examples because they are blatant and easy to 
understand, but she believed that viewing the individual’s pattern of deceitfulness as anti-

                                                 
1   The individual also submitted letters of recommendation from professional associates, copies of his 
resume, performance appraisals, and professional awards.  See  Individual’s Exhibits A to N.  These 
exhibits support the individual’s assertion that he is a talented employee with a very good professional 
reputation. 
2   A March 28, 2011, letter from the Evaluating Psychiatrist indicates that his interview with the individual 
lasted for two hours and thirty seven minutes and was focused on understanding the individual’s behavior 
primarily as it related to his interactions with women.  It also indicates that the Evaluating Psychiatrist 
reviewed the Notification Letter and the DOE-consultant Psychiatrist’s Report.  See Individual’s Exhibit O.  
The Evaluating Psychiatrist testified that he did not interview the individual’s second wife.  TR at 153.   



 - 7 -

social behavior is an appropriate clinical interpretation.  TR at 156-157.  She testified that 
she sees the individual as in need of therapy to address his “long-standing, unhealthy 
defense mechanisms” that have caused him to lie and to commit bigamy in order to avoid  
marital conflict.   

The DOE-consultant Psychiatrist stated that she was not convinced that the individual’s 
marriage to his second wife has lowered the risk that the individual will engage in future 
deceitful or illegal behavior.  She noted that the testimony of the individual indicated that 
his second wife persuaded the individual to marry her when she knew that he was still 
married to his first wife and would be committing bigamy.  TR at 160.  She also noted 
that the Evaluating Psychiatrist stated in his letter that the individual would benefit from 
counseling to address conflict avoidant behavior.  TR at 158, citing Individual’s 
Exhibit O at 3.  She opined that in the absence of therapy to address his maladaptive 
behaviors, she could not say with clinical confidence that those behaviors are less likely 
to occur in the future.  TR at 159.  The DOE-consultant Psychiatrist acknowledged that 
since the individual’s first wife discovered his bigamy in 2008, the individual does not 
appear to have been engaged in deceitful behavior.  She stated that she did not consider 
two and one-half years of apparent honesty and fidelity as sufficient to lower the risk of 
the individual relapsing into a long term pattern of marital deceitfulness that spanned 
from 1992 until 2008.  TR at 189.  She also noted that the individual’s job involves a 
physical separation from his second wife, which is similar to the situation that prevailed 
during his first marriage.  TR at 191. 

     

3.  The Individual’s Current Mental Condition and his Risk of Exercising Poor 
Judgment in the Future  

 

In the administrative review process, it is the Hearing Officer who has the responsibility 
for forming an opinion as to whether an individual has been properly diagnosed with a 
mental condition. See 10 C.F.R. § 710.27.  Hearing Officers properly give deference to 
the expert opinions of psychiatrists and other mental health professionals regarding these 
diagnoses. See, e.g., Personnel Security Hearing, Case No. TSO-0401 (2006).  In cases 
like this one, where the medical experts disagree concerning the diagnosis of a mental 
condition, the DOE Hearing Officer must make a determination based on the available 
evidence. 

As an initial matter, I find that the evidence presented by the individual at the hearing 
was not sufficient to support his assertions that his 2009 divorce from his first wife will 
enable him to avoid future deceitful behavior in his marriage relationship, and that his 
second marriage is happy and stable.  As noted above, the supporting evidence and 
testimony at the hearing largely addressed the individual’s reputation in the workplace, 
and did not address the concerns arising from the individual’s pattern of deceitful and 
illegal behavior in his married life.  At our March 15, 2011, conference call, I advised the 
individual’s counsel that he should seriously consider presenting the testimony of the 
individual’s second wife to address the individual’s honesty and reliability.  See also  
March 28, 2011, e-mail to the individual’s counsel.  In the absence of her testimony, I 
find that the individual has not sufficiently supported his contentions that his second wife 
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was aware the he remained married to his first wife for more than a year after their 
marriage, or that the individual is being honest in his second marriage.   

As discussed above, at the hearing, the DOE-consultant Psychiatrist reaffirmed her initial 
diagnosis that the individual suffers from a mental condition that has resulted in deceitful 
behavior over an extended period of time.  The individual’s Evaluating Psychiatrist 
disagreed with the DOE-consultant Psychiatrist’s diagnosis and argued that the 
individual’s deceitful behavior was a marriage-related issue that was resolved by his 2009 
divorce.  In this instance, I find that the record provides stronger support for the DOE-
consultant Psychiatrist’s position that the individual suffers from a mental condition that 
makes him vulnerable to deceitfulness and illegal activity.  Not only did the individual 
repeatedly deceive his first wife about his extra-marital affairs, he also admitted hiding 
his marital status from a woman with whom he was romantically involved.  He later 
made intimidating statements and a monetary payment in an effort to prevent her from 
disclosing the affair.  I also find that the individual’s behavior in forging a divorce decree 
and later denying this act to DOE Security, as well as his substantial period of bigamy, 
was not given sufficient weight by the individual’s Evaluating Psychiatrist.  Forging a 
document purporting to contain his first wife’s signature and altering her legal status is a 
serious matter, and denying this action at his 2001 PSI violated his commitment to the 
DOE and subjected him to criminal sanctions.  Nor do I find that the Evaluating 
Psychiatrist provided a convincing basis for his conclusion that the individual’s acts of 
poor judgment are unlikely to occur as a result of his divorce and his current marriage.  I 
share the concerns of the DOE-consultant Psychiatrist about the judgment of his second 
wife in allegedly insisting that the individual commit bigamy, and I note that the 
individual’s assertion that she was knowledgeable about his ongoing marriage is 
unsupported.  Finally, I agree with the DOE-consultant Psychiatrist that the individual 
has not yet engaged in the counseling necessary to address his emotional issues and 
patterns of deceit.  Accordingly, I find that the individual has not yet mitigated the DOE’s 
Criterion H concerns.  See Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (Adjudicative Guidelines), Guideline I, Paragraph 29, at  
http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf (December 29, 
2005). 

B.  Criterion L Concerns 

As stated above, the Notification Letter also sets forth the following Criterion L security 
concerns: (i) the individual stated at his 2001 PSI that he did not alter a court document 
(i.e., forged a divorce decree), and at his 2010 PSI, he admitted that the earlier statement 
was false and that he did indeed alter the court document; (ii) he initially failed to 
disclose his complete history of extramarital affairs at his 2010 DOE psychiatric 
evaluation; (iii) in 2001, he paid a woman $400 in “hush money” and later attempted to 
intimidate her into not disclosing their affair; and (iv) at his 2010 PSI, he admitted to 
having been married to two women at the same time even though he knew that this 
activity was illegal.  Based on the DOE-consultant Psychiatrist’s testimony that the 
individual’s omissions to his history at their interview may have been oversights by the 
individual, I find that the second Criterion L concern has been mitigated.  TR at 177-178.  
However, I find that the other listed actions raise serious Criterion L concerns that have 
not been resolved.  With respect to the false statement made at the 2001 PSI, I note that 
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the individual admitted to forging the divorce decree at his 2010 PSI only after the LSO 
informed him that the LSO was in possession of the forged document.  DOE Exhibit 10 
at 26-30.  Accordingly, this forced admission does not mitigate his earlier falsification.  
See Adjudicative Guidelines, Guideline E, Paragraph 17(a).   
 
As discussed above, the individual has not presented corroborative testimony and 
evidence to confirm his assertions that he is now in a stable marriage relationship that is 
free of deception and where he is not motivated to engage in extra-marital activity.  Nor 
has he engaged in therapy or counseling that both his Evaluating Psychiatrist and the 
DOE-consultant Psychiatrist have indicated would be helpful in addressing the emotional 
issues that have resulted in his unusual conduct and illegal activity in the past.  
Accordingly, there is no substantial evidence in the record to confirm that the individual 
is now demonstrating greater emotional stability in his family life, and has established a 
therapeutic relationship that could assist him in dealing with future domestic conflicts in 
a responsible manner.  Therefore, I cannot find that the past conduct that gave rise to the 
Criterion L concerns is unlikely to recur, and that the individual has successfully changed 
his behavior.  See Adjudicative Guidelines, Guideline E, Paragraph 17(g).  
 

IV. CONCLUSION 

For the reasons set forth above, I find that the individual was properly diagnosed with 
Adult Antisocial Behavior, and that this mental condition is subject to Criterion H.  
Further, I find that this derogatory information under Criterion H has not been mitigated 
sufficiently at this time.  I further find that the individual has not mitigated the DOE’s 
Criterion L concerns.  Accordingly, after considering all of the relevant information, 
favorable or unfavorable, in a comprehensive and common-sense manner, I conclude that 
the individual has not demonstrated that granting him an access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
The individual or the DOE may seek review of this Decision by an Appeal Panel under 
the regulation set forth at 10 C.F.R. § 710.28. 

 

 

Kent S. Woods 

Hearing Officer 

Office of Hearings and Appeals 

 

Date: May 27, 2011 

 
   



 
*  The original of this document contains information which is subject to withholding from 
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OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case: Personnel Security Hearing 
 
Date of Filing: February 2, 2011 
 
Case Number: TSO-1003 

 
This Decision concerns the eligibility of  XXXXXXXXXXXXXX (hereinafter referred to as 
“the individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. 
Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.@  As set forth below, it is my decision, based 
on the evidence and testimony presented in this proceeding, that the individual=s access 
authorization (“security clearance” or “clearance”) should be granted.1     
  
 

I. Background 
 
The individual has been employed by a Department of Energy (DOE) contractor since 
2010. His employer requested that DOE grant the individual a clearance.   The individual 
completed a Questionnaire for National Security Positions (QNSP) in August and 
September 2010, and on the QNSPs he indicated that he had used a controlled substance 
that was prescribed to his wife.  The local security office (LSO) conducted a personnel 
security interview (PSI) with the individual in November 2010, and he admitted that, over a 
two-day period in February 2010, he had used three pain pills that were prescribed for his 
wife.    
 
In December 2010, the LSO informed the individual how to proceed to resolve the 
derogatory information that had created a doubt regarding his continued eligibility for 
access authorization. See Notification Letter (December 2, 2010).  The Notification Letter 
stated that the derogatory information regarding the individual falls within the purview of 
10 C.F.R. § 710.8 (k) (Criterion K) and also section 1072 of the National Defense 
Authorization Act for Fiscal Year 2008 (50 U.S.C. § 435b, section 3002) (the Bond 
Amendment), which statutorily prohibits federal agencies from allowing “an unlawful user of 
a controlled substance or an addict” to hold a security clearance.  50 U.S.C. § 435c(b).    

                                                 
1  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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DOE invokes Criterion K when a person has allegedly trafficked in, sold, transferred, 
possessed, used, or experimented with a drug or other substance listed in the Schedule of 
Controlled Substances except as prescribed or administered by a physician or as otherwise 
authorized by Federal law.  10 C.F.R.  § 710.8 (k).  DOE invoked Criterion K because of the 
individual’s admission that, in February 2010, he used three of his wife’s Vicodin tablets 
over two days to relieve pain.   
 
The individual exercised his right under Part 710 to request a hearing in this matter.  
10 C.F.R. § 710.21(b).  The Director of OHA appointed me as Hearing Officer in this case.  
After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I 
set a hearing date. At the hearing, the individual testified on his own behalf and called 
seven other witnesses.  DOE counsel did not call any witnesses.  The transcript taken at 
the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by 
the parties during this proceeding constitute exhibits to the hearing transcript and shall be 
cited as “Ex.”  DOE exhibits are numbered, and the individual’s exhibits are lettered.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual’s 
access authorization should be granted because I conclude that such a grant would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
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A. Findings of Fact 
 

The individual worked for a private employer for over 25 years in a job that was physically 
demanding on his knees.  Over the years, he had three knee surgeries, and his doctors 
prescribed pain killers for his pain.  Tr. at 129.  The individual resigned from his job in 
September 2009.  Id. at 122.   When he resigned, he also lost his reasonably priced group 
health insurance.  Id. at 125.  His wife had pre-existing health conditions that required 
expensive monthly prescriptions, but he could not afford to buy health insurance because 
the monthly premiums were costly, from $800 to $1500 per month.  Id. at 125-126.  After he 
resigned, he began doing remodeling work that was also physically demanding.  In 
February 2010, he was working on a house with a very steep roof that required frequent 
trips up and down a ladder.  Id. at 123.  The family was low on money and food, had 
experienced a very lean Christmas, and barely managed to pay their utilities.   Id. at 47.    
One Friday evening in February 2010, he arrived home in excruciating pain with a swollen 
knee.  He could barely walk, and his knee was swollen to the size of a cantaloupe, and felt 
like someone had drilled a hole in it.  Id. at 130. When he came home that night, he could 
not walk up the final step to their home, and his wife had to help him inside to a chair.  He 
sat down to rest, told his wife that he was in extreme pain, and she brought him a pill and 
some water.  He took the pill without questioning her, and then took two others the next 
day.2   The next morning his knees were still swollen and he had to use crutches.  Id. at 46-
48.   
 
The individual’s friend recommended him for a job at the DOE facility. He was hired, and 
the employer requested that DOE grant him a clearance. He completed a QNSP in August 
and September 2010 (Ex. 4-5), and noted that he had used three Vicodin for knee pain in 
February 2010. Ex. 4-5.  The LSO conducted a PSI with the individual in November 2010 
(Ex. 6), but that did not resolve the security concerns.   In December 2010, the LSO sent 
him a Notification Letter with information on how to resolve the security concerns.  
 

B. DOE=s Security Concerns 
 
Criterion K deals with the use of controlled substances.  Drug abuse (defined as the use of 
a legal drug in a manner that deviates from approved medical direction) may impair 
judgment and cause questions about the ability of an individual to comply with laws, rules 
and regulations.  See Revised Adjudicative Guidelines for Determining Eligibility for Access 
to Classified Information, Memorandum from Assistant to the President for National 
Security Affairs to Director, Information Security Oversight Office (December 29, 2005) 
(Guidelines), Guideline H, ¶ 24.  The Bond Amendment precludes the granting of a security 
clearance to an individual who “is an unlawful user of a controlled substance.”  50 U.S.C. 
§ 435c(b); Case No. TSO-956 (2010).  As stated above, the individual admitted that during 
a two-day period he took three Vicodin tablets that were prescribed for his wife.  The 

                                                 
2 The wife testified that she did not have any aspirin in the home.  Tr. at 48.   
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individual’s use of his wife’s prescription painkiller is well documented in the record, and 
validates the concerns under Criterion K and the Bond Amendment.   
 
C.  Hearing Testimony 
 

The individual testified at the hearing, and also called his wife, daughter, sister, and four 
colleagues as character witnesses.  At the hearing, the individual did not deny that he had 
used his wife’s prescription medicine.  Rather, he provided testimony that he was not an 
unlawful user of a controlled substance and that this was an isolated event that was unlikely 
to recur.   
 
The individual testified that he had never taken any illegal drugs or another person’s 
prescription medications at anytime prior to February 2010, and that he had not allowed 
anyone to take any of his prescription medications.  Id at 131.  He explained that if he has 
another injury, he would go to the doctor.  He now has medical insurance again.  Because 
he wanted to tell the truth on all of his documentation, he was very honest on his QNSP 
and admitted that he took his wife’s prescription drug.  Id. at 133-134.  He does not intend 
to use anyone’s prescription medications again.  Id. at 135.  He would have signed a drug 
certification, if one had been offered to him. Id. at 137.   
 
All of the character witnesses described the individual as an honest and truthful person.  Tr. 
at 17-45; 102-109.  In fact, they note that the hearing process began when he self-reported 
his one-time use of the prescription drug.  They considered him extremely dependable, 
hardworking, and an exemplary human being.  His wife testified that he was not the type of 
person that usually takes any medication, but instead prefers to “work through” his pain.  
Id. at 49.  However, he was in such severe pain that night in February 2010, that she told 
him to take one of her pain pills so that he would not suffer any longer. Id. at 48.  None of 
the witnesses has seen any evidence that the individual used drugs.  Id. at 39-73.  They 
testified that he spends his free time with his family, working on his farm, and helping his 
daughter to renovate her house.   
 

D. Mitigation of Security Concerns 
 

1. Criterion K – Drug Use 
 
According to the regulations, I must rely on the record and my observations at the hearing, 
and make a common-sense judgment on this matter as directed by 10 C.F.R. § 710.7(c).    
I have weighed several variables, including the circumstances surrounding the conduct and 
the motivation for the conduct.  For the reasons set forth below, I find that the individual has 
presented sufficient evidence to mitigate the security concerns regarding his isolated use of 
his wife’s prescription pain medicine over one year prior to the date of the hearing.       
After carefully assessing the credibility of all the witnesses and considering their demeanor, 
I conclude that the individual’s use of the prescription drugs in question was isolated, and 
happened under such circumstances that it is unlikely to recur, and does not cast doubt on 
the individual’s current reliability, trustworthiness, or good judgment.  See Guideline H, ¶ 
26(a) (stating that security concern may be mitigated by behavior that happened under 
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such circumstances that it is unlikely to recur).3  The circumstances surrounding this 
incident were clearly atypical for the individual.  First, the individual had been putting 
unusual strain on his already damaged knees—he did not typically spend his days 
ascending and descending a ladder because his knees were weakened by years of hard 
physical work earlier in his career.  Thus, by the end of that day in February 2010, he 
suffered excruciating pain and his knee was extremely swollen.  Further, for the first time in 
over 25 years he did not have access to health insurance that would have enabled him to 
see a doctor at an affordable cost.  His financial situation was precarious at the time, and 
his wife’s required prescriptions for her medical conditions already ate deeply into the 
family budget.  In addition, he was self-employed, had no helpers, and had a job to finish, 
so that he needed to alleviate the pain in order to resume work on Monday morning.  
Finally, the individual had been prescribed pain medicine for knee pain in the past.   
 
I also find that the security concern is mitigated by the passage of time.  There is credible 
evidence that the individual’s last, and only, use of his wife’s prescription pain medicine 
occurred 16 months prior to the hearing.   See Personnel Security Hearing, Case No. TSO-
0625 (2008) (finding that 15 months of abstinence lends credence to testimony of individual 
that she does not intend to use drugs in future); Guideline H, ¶ 26(b)(3) (stating that 
security concern may be mitigated by an appropriate period of abstinence).  All of the 
witnesses testified credibly that the individual did not use any type of illegal drugs, and did 
not abuse legal drugs.   
 
The individual has convinced me that the isolated use of his wife’s prescription pain pills is 
very unlikely to recur.  Guideline H, ¶ 26 (a).  Therefore, taking into account all of the facts 
and circumstances surrounding his isolated use of a prescription drug, I conclude that he 
has mitigated the Criterion K concern. 
 
 2.   Bond Amendment 
 
The Bond Amendment provides that “the head of a Federal agency may not grant or renew 
a security clearance for a covered person who is an unlawful user of a controlled 
substance. . . .”  50 U.S.C.A. § 435c(b).  The evidence in the record supports a finding that 
the usage was isolated, and was not recent enough to indicate that he is actively engaged 
in the conduct or is a habitual user. 4  See Personnel Security Hearing, Case No. TSO-
0938 (2010) (finding that misuse of prescription drugs was an isolated incident and thus 
individual is no longer an unlawful user of a controlled substance or an addict within the 
meaning of the Bond Amendment); see also Memorandum from Mark Pekrul, DOE Office 
of Departmental Personnel Security, Bond Clarification (December 21, 2010) (comparing 
one-time use with habitual use). 
 

                                                 
3 I also note that the individual demonstrated his honesty and trustworthiness when he self-reported the use of 
his wife’s painkillers, because there is no evidence that the LSO would have discovered this information 
otherwise. 
 
4 In August 2010, the LSO had prepared to remove the individual from the site immediately, but abruptly 
stopped, apparently because the individual was not determined to be a current user of a controlled substance. 
PSI at 50-52, 56-57. 
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III. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. ' 710.8 (k) and 
the Bond Amendment.  However, after a review of the record, I find that the individual has 
presented adequate mitigating factors to alleviate the security concerns under Criterion K 
and the Bond Amendment.  Thus, in view of the criteria and the record before me, I find 
that granting the individual=s access authorization would not endanger the common defense 
and security and would be consistent with the national interest.  Accordingly, I find that the 
individual’s access authorization should be granted.  Any party may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.   
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 15, 2011 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  February 10, 2011 
 
Case Number:  TSO-1004 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter “the Individual”) to have 
his suspended access authorization restored.1  After reviewing the testimony and evidence 
presented in this matter, it is my decision that the Individual’s access authorization should not be 
restored.2   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, if derogatory information has been received regarding an individual 
and a question concerning the individual’s eligibility to hold an access authorization has been 
raised, the individual is given the opportunity to request an administrative review hearing. 
10 C.F.R. § 710.21(b).  At an administrative review hearing, the individual is offered the 
opportunity to offer evidence as to his or her fitness to hold a security clearance. The burden lies 
with the individual to prove that “the grant  . . . of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  See 10 C.F.R. § 710.27(a).  The ultimate decision concerning eligibility is a 
comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 

 

                                                 
1 An access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual has been a contractor employee at a DOE facility since 1975. Exhibit (Ex.) 9 at 7; 
Ex. 13. In June 2010, the Individual reported to the facility’s local security office (LSO) that he 
had recently been arrested for Driving Under the Influence (DUI). Ex. 6; Ex. 11. 
 
To resolve the issues raised by the Individual’s recent arrest, the LSO conducted personnel 
security interviews with the Individual in July 2010 (7/10 PSI) and September 2010 (9/10 PSI). 
Ex. 14. Additionally, the Individual was referred to a DOE-contractor psychologist (DOE 
Psychologist) for a psychological evaluation. Ex. 9. Because neither the PSIs nor the 
psychological evaluation resolved the security concerns raised by the Individual’s recent alcohol-
related arrest and admitted alcohol usage, the LSO suspended the Individual’s access 
authorization and issued a notification letter (Notification Letter) to the Individual in November 
2010. Ex. 1; Ex. 2.  In the Notification Letter, the Individual was informed of the suspension of 
his access authorization. As grounds for the suspension, the LSO informed the Individual that the 
DOE Psychologist had diagnosed the Individual as suffering from Alcohol Related Disorder, Not 
Otherwise Specified, and that this diagnosis constituted derogatory information under 10 C.F.R. 
§ 710.8(h) and (j) (Criteria H and J).3  Additionally, the Individual’s June 2010 alcohol-related 
arrest, the Individual’s admissions in the 9/10 PSI that he had driven while intoxicated 
approximately once a year, and the Individual’s stated intention to continue to consume alcohol 
and drive were cited as derogatory information under Criteria H and J.  
 
A hearing was held in this matter.  At the hearing, DOE presented testimony from the DOE 
Psychologist. The Individual testified on his own behalf and presented testimony from a co-
worker (Co-Worker). The DOE submitted 17 exhibits for the record (Exs. 1-17). The Individual 
did not submit any exhibits.   

 
III. FACTUAL FINDINGS 

 
The facts in this case are essentially not in dispute.4 A brief summary is provided below. 
 
In 2001, the LSO received information pursuant to an investigation that the Individual had been 
seen in an intoxicated state. An interviewee informed an Office of Personnel Management 
Investigator that the Individual consumed two glasses of wine on the weekends at home and that 
                                                 
3 Criterion H refers to information indicating that an individual has “[a]n illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J pertains to information indicating that an individual has 
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). 
 
4 At the hearing, the Individual challenged the statement in the DOE Psychologist’s Report that he consumed beer 
two or three times a month in high school. Tr. at 25-26; Ex. 9 at 3. The DOE Psychologist testified that she was 
unsure where she obtained this information but noted that this information was not critical in making her diagnosis. 
Transcript of Hearing (Tr.) at 73. This disputed fact is also not critical with regard to my decision in this case. 
Consequently, I need not resolve this dispute. 
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when he went to a local bar, the Individual consumed 3 to 4 beers during the course of a game. 
Ex. 17 at 58. Additionally, the interviewee reported that the Individual became intoxicated once 
a month by consuming 3 to 4 “shots” of liquor along with 8 beers. Ex. 17 at 58. The interviewee 
further reported that, over the three or four weeks prior to the interview, she observed the 
Individual intoxicated twice at a local bar. Ex. 17 at 58. Consequently, the LSO conducted a 
personnel security interview with the Individual in April 2001 (4/01 PSI). Ex. 16.  During the 
4/01 PSI, the Individual stated that, on the occasions he would consume alcohol, he would 
consume on average two beers or a glass of wine three times a week. Ex. 16 at 10-12, 28. The 
Individual also admitted he was “a little cavalier” about his alcohol consumption but that as long 
as he was responsible he did not worry about the amount of alcohol he consumed. Ex. 16 at 18. 
During the 4/01 PSI, the Individual denied the interviewee accounts indicating that he had been 
intoxicated twice in one month. Ex. 9 at 9; see Ex. 17 at 58. 
 
The Individual was arrested in June 2010 for DUI. Ex. 11. The Individual reported his arrest to 
the LSO several days later. Ex. 6.  
 
Because of the Individual’s alcohol-related arrest, the LSO conducted the 7/10 PSI, at which the 
Individual described his consumption of alcohol as follows. The Individual consumes three or 
four “drinks” over a weekend three times a month during football season. Ex. 15 at 33-34. 
During the rest of the year, he consumes the same amount of alcohol once a month. Ex. 15 at 34-
35. Additionally, the Individual consumes a couple of beers at a business meeting he attends on 
three out of four Tuesdays a month with his son. Ex. 15 at 35-36.  
 
At the 9/10 PSI, the Individual generally confirmed the circumstances regarding his DUI arrest 
and informed the interviewer that, during the early 1990s, he consumed more alcohol that he 
believed was wise – sometimes up to eight alcoholic beverages at an occasion. Ex. 14 at 79-81. 
The Individual stated that he had driven in an intoxicated state approximately once a year for the 
past 40 years and that his intention was to continue to drive on occasion after consuming 
alcoholic beverages but only in circumstances where there was no chance that he would be 
operating a vehicle while intoxicated. Ex. 14 at 79-81, 86-87. 
 
During the DOE Psychologist’s examination in October 2010, the Individual informed the DOE 
Psychologist that he intends to continue to consume alcohol and drive but that if he believes he 
has consumed too much alcohol he will ask a friend to take him home or ride a taxi. Ex. 9 at 3. 
The DOE Psychologist subsequently issued a report (Report) as to her psychological findings 
concerning the Individual. Ex. 9 at 2. In her Report, the DOE Psychologist observed that despite 
the alcohol-related concerns raised in the earlier 4/01 PSI, the Individual still demonstrated a 
“cavalier” attitude concerning his alcohol use. Ex. 9 at 9. The DOE Psychologist noted that the 
Individual had given differing accounts of his alcohol usage to different investigators. Ex. 9 at 9. 
In the 7/10 PSI, the Individual indicated that he was restricting his consumption to two beers per 
day yet in the 9/10 PSI the Individual admitted to having 20 ounces of margaritas on the day 
prior to his 9/10 PSI, an amount which would contain more alcohol than two beers. Ex. 9 at 9.  
The DOE Psychologist also concluded that “[i]f he is going over his limit every 2-3 months 
when he is out, and he continues to drive himself, as he says he always does, he likely is driving 
under the influence more often than he acknowledges.” Ex. 9 at 9. Given the discrepancies in the 
Individual’s reported frequency of intoxication and the Individual’s intention to continue to 
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consume alcohol and drive despite the concerns raised by the LSO in conducting the 4/01 PSI, 
the DOE Psychologist diagnosed the Individual as suffering from Alcohol Related Disorder, Not 
Otherwise Specified. Ex. 9 at 10. The DOE Psychologist also stated that adequate evidence of 
rehabilitation or reformation in the Individual’s case would consist of abstinence for one year 
along with twice weekly sessions with a mental health professional for one year. Ex. 9 at 10.  
                                                                                                                                                                                    

IV.   ANALYSIS 
 
The Criteria H and J concerns at issue in this case primarily arise from the Individual’s admitted 
history of past alcohol misuse and the DOE Psychologist’s diagnosis of Alcohol Related 
Disorder.  Excessive use of alcohol raises a security concern due to the heightened risk that an 
individual’s judgment and reliability may be impaired to the point that he or she may fail to 
safeguard classified matter or special nuclear material. See Personnel Security Hearing, Case 
No. TSO-0733 (July 13, 2009) (Criterion J case involving alcohol misuse). Excessive alcohol 
consumption often leads to the exercise of questionable judgment, unreliability, and failure to 
control impulses, and increases the risk of unauthorized disclosure of classified information due 
to carelessness. “Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information” issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines), at Guideline G.    Given 
the Individual’s recent diagnosis of Alcohol Related Disorder and history of excessive alcohol 
consumption, I find the LSO had ample grounds to invoke Criteria H and J. 
 
The Individual asserts that his recent misuse of alcohol is best characterized as isolated incidents 
of “poor judgment.” Tr. at 26. In an attempt to resolve the derogatory information described 
above, he presented the testimony of his Co-Worker to establish that his work performance has 
been excellent and that there have been no alcohol-related work incidents. He also gave his own 
testimony to establish that, given his recent DUI arrest experience, he will not ever again drive 
while intoxicated. Tr. at 29.   
 
In her testimony, the Co-Worker stated that she has known the Individual for 23 years. Tr. at 13. 
They have worked together for most of those 23 years. Tr. at 13. The Co-Worker testified that, in 
her years of work experience with the Individual, she has never had any doubts as to his work 
performance. Tr. at 12. She went on to testify that in her opinion, the Individual exercises very 
good judgment and is an excellent worker. Tr. at 19.  
 
The Co-worker testified that, during the time they have worked together, she has not observed 
the Individual having any workplace-related issues or absences due to alcohol use. Tr. at 14.  In 
the early 1990’s, the Co-Worker would often get together with the Individual and other friends 
after work to consume alcohol, but in the past 10 years she has infrequently observed the 
Individual consume alcohol during employee going-away parties. Tr. at 15. During the early 
1990’s, the Co-Worker observed the Individual intoxicated on occasion. Tr. at 15-16. During the 
period before the Individual’s DUI arrest, the Co-Worker had never been concerned with the 
Individual’s use of alcohol. Tr. at 16. 
 
The Co-Worker went on to testify that, after the Individual’s DUI arrest, she had an opportunity 
to discuss the Individual’s consumption of alcohol with him. Tr. at 17. From this conversation, 
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the Co-Worker testified she believes that the Individual’s arrest was a real “eye-opener” for him 
and that he has learned a “lesson.” Tr. at 17. The Co-Worker testified that the consequential 
driving restrictions arising from the Individual’s DUI arrest have been difficult for the 
Individual. Tr. at 17.  
 
In his testimony, the Individual explained that any discrepancies regarding his accounts of how 
much alcohol he consumed over various periods of his life were unintentional and were not part 
of an effort to deceive anyone regarding his alcohol consumption. Tr. at 24-25. While admitting 
that he “probably drank too much” in the early 1990’s, the Individual testified that he has 
reduced his alcohol consumption by 15 or 20 percent. Tr. at 42. He further testified that he now 
will consume alcohol at “a moderate, controllable, good judgment level and frequency.” Tr. at 
62.  He also testified as to his belief that his current “rule” for the consumption of alcohol, a 
“couple drink” limit, is reasonable and that he may go two or three weeks without consuming an 
alcoholic beverage. Tr. at 27, 29-31, 40.  After he consumes two alcoholic drinks, he then 
consumes soft drinks or coffee. Tr. at 40.  
 
The Individual testified that his current alcohol consumption is a couple of drinks with his son on 
Tuesday nights and the consumption of a couple of drinks on one other night, usually a 
Thursday, Friday or Saturday. Tr. at 44-45. The Individual also testified that on some Tuesday 
nights he will continue to drive himself home but asserts that he is “not breaking the law.” Tr. at 
60.  The Individual testified that in the future should he have any doubt regarding whether he is 
impaired by alcohol, he will not drive himself but call for a ride. Tr. at 29. The Individual 
admitted in his testimony that if he became intoxicated, it would be on those three or four times a 
year he hosts parties in his house and, therefore, he would not need to drive after consuming 
alcohol. Tr. at 89. Further, the Individual testified that it was far from certain that he would 
become intoxicated during those events. Tr. at 89. 
 
The Individual also testified that over the past four years he has driven a car in an intoxicated 
state approximately once a year. Tr. at 39. The Individual explains these incidents of driving 
while intoxicated as incidents of “bad judgment.” Tr. at 30, 62. With regard to the other areas of 
his life, the Individual believes that he shows good judgment. Tr. at 30. He went on to testify as 
to his intention never to be arrested for DUI again and his consciousness of the dangers of 
driving after having consumed alcohol. Tr. at 30, 40-41.  
 
With regard to participation in an alcohol treatment program, the Individual testified that he has 
not undertaken any treatment for his alcohol misuse because he does not believe he needs it. Tr. 
at 53. He further testified to his belief that his DUI arrest and the resulting one night in jail and 
restriction of his driving privileges for 90 days were a more effective treatment for him than 
would be the recommended months of counseling. Tr. at 53-54.  
 
After listening to all of the testimony, the DOE Psychologist testified as to her examination of 
the Individual and the reasoning which led to her diagnosis of the Individual. With regard to the 
inconsistency she noted in the Report, the DOE Psychologist testified that the inconsistencies in 
the accounts of the Individual’s consumption of alcohol are not huge and, in themselves, are not 
significant. She testified that her concern is that the inconsistencies reflect a lack of attention by 
the Individual as to his alcohol consumption and reflect the Individual’s “cavalier” attitude 
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regarding his alcohol consumption. Tr. at 74. She testified she did not believe that the Individual 
was deliberately trying to deceive anyone. Tr. at 75.  
 
The DOE Psychologist testified that, in her opinion, the Individual did not meet the diagnostic 
criteria for alcohol abuse or alcohol dependency. Tr. at 77. However, the Individual sometimes is 
not aware of his current alcohol consumption on the occasions he consumes alcohol and thus will 
consume more alcohol than he intended. Tr. at 77. Consequently she diagnosed the Individual as 
suffering from Alcohol Related Disorder, Not Otherwise Specified. Tr. at 77.  
 
When asked if the Individual’s condition had changed since her examination in October 2010, 
the DOE Psychologist testified that the Individual, as a result of the DUI arrest and the current 
hearing regarding his security clearance, is more aware of the potential problems that alcohol 
misuse may cause and that the Individual’s attitude is “a lot less offhand.”  Tr. at 75-76.   
Nonetheless, the DOE Psychologist testified that she is still concerned about the Individual’s 
plan to consider driving after consuming alcohol, especially given the Individual’s recent DUI 
arrest. Tr. at 79.  In this regard, the DOE Psychologist believes that the Individual has “missed 
the point” in that his alcohol consumption has caused problems in the past and thus the 
Individual is “playing with fire.” Tr. at 78-79.  The DOE Psychologist testified that the 
Individual’s focus is on not consuming enough alcohol to be at risk for another arrest rather than 
cutting down on his actual alcohol consumption. Tr. at 80.  The DOE Psychiatrist also expressed 
concern with the Individual’s belief that getting intoxicated at home was not an issue. Tr. at 83. 
 
The DOE Psychiatrist testified that, in her opinion, the Individual has not demonstrated adequate 
evidence of rehabilitation or reformation from his alcohol problem. Tr. at 84. She noted in her 
testimony that the Individual has not undergone any type of treatment program nor abstained 
from alcohol. Tr. at 84. However, because of the change in the Individual’s attitude concerning 
his alcohol consumption, she believes adequate evidence of rehabilitation or reformation could 
now be demonstrated by six months of abstinence from alcohol and six months of mental health 
counseling. Tr. 85. 
 
After considering all of the evidence and testimony in this matter, I find that the Individual has 
not resolved the security concerns raised by his recent DUI arrest, his history of alcohol misuse, 
and the DOE Psychologist’s diagnosis of Alcohol Related Disorder. The evidence in this case 
indicates that the Individual has an increased sense of awareness of the hazards of driving while 
intoxicated. The Individual has also demonstrated that he has not had any workplace incidents 
caused by alcohol consumption. However, the security concern raised the Individual’s past 
misuse of alcohol is not only with the Individual’s driving while intoxicated. As discussed above, 
any excessive use of alcohol raises a security concern due to the heightened risk that an 
individual’s judgment and reliability may be impaired to the point that he or she may fail to 
safeguard classified matter or special nuclear material. At the hearing, the Individual seemed not 
to be aware of this risk. Tr. at 62-63 (“I’m having a real problem seeing why this [past history of 
driving home intoxicated] jeopardizes my clearance.”).  When asked about the risk that he might 
divulge classified information when intoxicated at home the Individual answered that 
“[t]heoretically it’s possible. . . in the times that I was drinking to excess . . . I was with people I 
knew . . . I was in a controlled situation.” Tr. at 63. Given the Individual’s limited sensitivity to 
the security concerns attaching to his alcohol misuse, his failure to seek any type of treatment or 
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counseling, and his admission that he has driven while intoxicated approximately once per year 
for the past 40 years, I cannot find that the security concerns have been resolved.  
 

V. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H and J related to the 
Individual’s misuse of alcohol and diagnosis of Alcohol Related Disorder have not been 
resolved. Consequently, I cannot conclude that restoring the Individual’s access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.” 10 C.F.R. § 710.7(a).  Therefore, the Individual’s access authorization should 
not be restored. The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: June 23, 2011 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   February 10, 2011 
 
Case Number:   TSO-1005 
 
This decision concerns the eligibility of XXXX X. XXXXX (hereinafter referred to as "the 
Individual") to maintain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s 
security clearance should not be restored. 
 
I.  BACKGROUND 
 
This case involves an Individual with a longstanding pattern of failing to meet his financial 
obligations.  After obtaining information indicating that the Individual had several debts that 
were over 180 days delinquent, the LSO conducted an investigation of the Individual’s financial 
circumstances.  This investigation revealed that the Individual’s longstanding pattern of failing to 
meet his financial obligations was continuing.         
 
Unable to resolve the security concerns raised by this derogatory information, the LSO initiated 
administrative review proceedings by issuing a letter (Notification Letter) advising the Individual 
that it possessed reliable information that created a substantial doubt regarding his eligibility to 
hold a security clearance.  In the Notification Letter, the LSO set forth the derogatory 
information at issue and advised that the derogatory information fell within the purview of 
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, 
subsection (l).1  

                                                 
1  Specifically, the Notification Letter alleges that the Individual has:  
 

 Engaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.   
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded his request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter 
on February 11, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony only from 
the Individual.  See Transcript of Hearing, Case No. TSO-1005 (hereinafter cited as “Tr.”). The 
LSO submitted 27 exhibits, marked as Exhibits 1 through 27, and the Individual submitted four 
exhibits, marked as Exhibits A through D. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT  
 
The Individual does not dispute that he has exhibited a longstanding pattern of failing to meet his 
financial obligations.  In 1987, the Individual’s motor vehicle was repossessed.  In 1992, the 
Individual’s home was foreclosed.  He has declared bankruptcy on at least three occasions, in 
1997, 2005, and again in 2011.  A credit report dated October 1, 2010, indicated that the 
Individual had charged off accounts totaling $5,138.  Exhibit 12.  During a Personnel Security 
Interview (PSI) conducted on November 3, 2010, the Individual admitted being at least six 
months past due on credit accounts totaling $10,389.65.  Exhibit 12; Exhibit 13; Exhibit 22 at 
42-44, 52-53, 55-57, 62-65, 67-69, 71, 80-81, 106-108, 110, 112-113.  The Individual also 
admitted that he was $3,030 past due on his mortgage.   
 
On at least five occasions, on May 19, 1992, July 24, 1997, December 16, 2004, October 20, 
2005, and November 3, 2010, the LSO conducted PSIs of the Individual inquiring about his 
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financial circumstances.2  Exhibits 22, 23, 24, 25, and 26.  In each of the Individual’s PSIs the 
Individual was made aware of the DOE’s security concerns about his financial issues. During 
each of these PSIs, the Individual stated his intent to resolve his financial issues.         
 
IV.  ANALYSIS 
 
The record shows that the Individual has engaged in a pattern of financial irresponsibility.  The 
Individual’s pattern of financial irresponsibility raises significant security concerns under 
Criterion L.  The Revised Adjudicative Guidelines state in pertinent part: 
 

Failure or inability to live within one's means, satisfy debts, and meet financial 
obligations may indicate poor self-control, lack of judgment, or unwillingness to 
abide by rules and regulations, all of which can raise questions about an 
individual's reliability, trustworthiness and ability to protect classified 
information.  An individual who is financially overextended is at risk of having to 
engage in illegal acts to generate funds . . . .  Conditions that could raise a security 
concern and may be disqualifying include: (a) inability or unwillingness to satisfy 
debts; (b) indebtedness caused by frivolous or irresponsible spending and the 
absence of any evidence of willingness or intent to pay the debt or establish a 
realistic plan to pay the debt; (c) a history of not meeting financial obligations; . . . 
[and] (e) consistent spending beyond one's means, which may be indicated by 
excessive indebtedness, significant negative cash flow, high debt-to-income ratio, 
and/or other financial analysis. 

 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Adjudicative Guidelines) at ¶¶ 18, 19.  As the discussion above illustrates, the 
record shows that several of the financial conditions that could raise security concerns identified 
by Guideline F apply to the Individual.3  As for possible mitigating factors, I find that the 

                                                 
2  The transcript of the November 3, 2010, PSI appears in the record as Exhibit 22.  The transcript of the October 20, 
2005, PSI appears in the record as Exhibit 23.  The transcript of the December 16, 2004, PSI, appears in the record 
as Exhibit 24. The transcript of the July 24, 1997, PSI appears in the record as Exhibit 25.  The transcript of the 
May, 19, 1992, PSI, appears in the record as Exhibit 26.  
 
3  Conditions that could mitigate security concerns arising from financial irresponsibility include: 
 
      (a) the behavior happened so long ago, was so infrequent, or occurred under such circumstances that it is 
unlikely to recur and does not cast doubt on the individual's current reliability, trustworthiness, or good judgment; 
 
      (b) the conditions that resulted in the financial problem were largely beyond the person's control (e.g. loss of 
employment, a business downturn, unexpected medical emergency, or a death, divorce or separation), and the 
individual acted responsibly under the circumstances; 
 
      (c) the person has received or is receiving counseling for the problem and/or there are clear indications that the 
problem is being resolved or is under control; 
 
      (d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve debts; 
 
      (e) the individual has a reasonable basis to dispute the legitimacy of the past-due debt which is the cause of the 
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Individual has not met any of the conditions set forth at ¶ 20(a) of Guideline F.  His failure to 
exercise good judgment, honesty and reliability in his financial affairs has been a long-term 
problem dating back to at least 1997, and appears not to have been resolved.  His behavior casts 
doubt on his current reliability, trustworthiness, and judgment.  I also find that the Individual has 
not met the conditions set forth at ¶ 20(b) of Guideline F.  While the Individual testified that his 
financial setbacks have resulted, in part, from several work stoppages and providing assistance to 
family members, including his mother who was stricken by cancer and his son and 
granddaughter after his son had lost his job, the pattern of failing to meet his financial 
obligations began several years prior to these challenges.  Moreover, the irresponsible manner in 
which the Individual has responded, over the years, or in some cases failed to respond, to his 
financial set-backs has raised significant security concerns.  In addition, the Individual has not 
met the conditions set forth at ¶ 20(c) of Guideline F.  While the Individual has sought credit 
counseling assistance, he has not shown that such counseling has been effective.  At the hearing, 
the Individual admitted that he has not even begun to implement a family budget or a financial 
plan which could reasonably be expected to resolve his financial issues.  Tr. at 51, 77.  The 
Individual has presented no evidence to allow me to conclude that he is able to exert and 
maintain control over his finances.  The Individual has similarly failed to meet conditions set 
forth at ¶ 20(d) of Guideline F, since the Individual has only recently entered into repayment 
plans with many of his creditors.  Finally, the Individual has not met the conditions set forth at ¶ 
20(e) of Guideline F.  He has not shown that he has any reasonable basis to dispute the 
legitimacy of his past-due debts and has not provided documented proof to substantiate that he 
has taken sufficient action to resolve his financial issues. 
 
For all the reasons set forth above, I find that the Individual has not mitigated the security 
concerns associated with his documented financial irresponsibility.  Thus, I find that he has not 
resolved the security concerns raised under Criterion L. 
  
V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has not resolved the security concerns raised under Criterion L.  Therefore, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I find 
that the Individual’s security clearance should not be restored.  The Individual may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 9, 2011 

                                                                                                                                                             
problem and provides documented proof to substantiate the basis of the dispute or provides evidence of actions to 
resolve the issue. 
 
Guideline F at ¶ 20. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   February 10, 2011  
 
Case Number:   TSO-1006 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.   He provided inconsistent information on four separate occasions 
to the Local Security Office (LSO) concerning his diagnosis and treatment for mental health issues:  
in his responses to two Questionnaires for National Security Positions (QNSPs) in 2003 and 2009, 
during a background investigation interview conducted by the Federal Bureau of Investigation (FBI) 
in 2006, and during a Personnel Security Interview (PSI) in 2010.  The LSO could not resolve these 
discrepancies to its satisfaction, so it referred the individual to a DOE consultant psychiatrist for an 
agency-sponsored evaluation. The DOE psychiatrist prepared a written report (Report) setting forth 
the results of that evaluation and sent it to the LSO.  Exhibit 4.  Based on this Report and the rest of 
the individual’s personnel security file, the LSO determined that derogatory information existed that 
cast into doubt the individual’s eligibility for access authorization. The LSO informed the individual 
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of this determination in a Notification Letter that set forth the DOE’s security concerns and the 
reasons for those concerns. Exhibit 1. The Notification Letter also informed the individual that he 
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt 
concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced nine exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual introduced four 
exhibits and presented the testimony of four witnesses in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A.  Failure to Provide Accurate Information 
 
The information that the LSO obtained from and about the individual raised two distinct types of 
security concerns.  The first category of concerns relate to the individual’s failure to disclose 
accurate information to the LSO regarding his mental health.  In his responses to a QNSP in 
September 2003, the individual stated that he had not consulted with a health care provider about a 
mental health condition in the past seven years.  Exhibit 7 at Section 21.  During an FBI 
investigation in February 2004, he stated that he had not consulted a mental health professional 
about a mental health condition in the past five years.  Exhibit 6 at 5-6.  At an interview with a 
personnel security specialist on September 14, 2010, however, the individual admitted that he had 
been seeing a mental health counselor since 2000 or 2001.  He further admitted that he did not 
provide that information because he thought it would affect his security clearance, and that he should 
have been honest.  Exhibit 9 (Transcript of Personnel Security Interview (PSI)) at 158-60.   
 
In December 2009, the individual completed an electronic version of a second QNSP, as part of a 
routine reinvestigation of his eligibility to continue to hold a security clearance.  Exhibit 8.  On that 
form, he indicated that he had, within the past seven years, “consulted with a health care professional 
regarding an emotional or mental health condition or . . . [been] hospitalized for such a condition.”  
Id. at Section 21.  Asked on the form to “indicate who conducted the treatment or counseling,” the 
individual provided the required information about his treating psychiatrist.   He did not, however, 
provide information about a mental health counselor he had been seeing for several years or about a 
2006 hospitalization.  Id. 3  At his 2010 PSI, he explained that he had been hospitalized for a bad 
reaction to medications being used to treat his Bipolar Disorder.  Exhibit 9 at 38-39, 92.  He further 
admitted that he did not report his hospitalization to the LSO immediately upon returning to work, 
because he was “probably just ashamed to report it.”  Id. at 189. 
 
The LSO’s final concern regarding the individual’s failure to provide information involved a 
February 2010 arrest for Reckless Driving.  Although he discussed the matter at his PSI seven 
months later, he had not reported it in a timely manner to the LSO at the time of the arrest.  Id. at 
183-184. 

                                                 
3   The Notification Letter states that the individual omitted his therapist’s name because he thought providing it would 
affect his security clearance.  Exhibit 1 at I.B.  That is factually incorrect.  I have reviewed the PSI, and the context in 
which he expressed his concern for his security clearance regarded his withholding of information on his 2003 QNSP, as 
discussed in the paragraph above. 
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The individual’s failure to provide accurate, timely information regarding personal events that might 
have a bearing on his access authorization raises national security concerns under paragraphs (f) and 
(l) of the criteria for eligibility for access to classified matter or special nuclear material set forth at 
10 C.F.R. § 710.8.  Criterion F concerns arise when the LSO learns that the individual 
“[d]eliberately misrepresented, falsified, or omitted significant information from a  . . . [QNSP], a 
personnel security interview, written or oral statements made in response to official inquiry on a 
matter that is relevant to a determination regarding” access authorization.  10 C.F.R. § 710.8(f).    As 
support for invoking this criterion, the Notification Letter cites the individual’s denial of mental 
health-related treatment or hospitalization on his 2003 QNSP and in his 2004 FBI investigation, and 
his failure to disclose the name of his treating counselor and the fact of his 2006 hospitalization on 
his 2009 QNSP.  Under Criterion L, concerns arise when derogatory information indicates that the 
individual has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy.”  10 C.F.R. § 710.8(l).  The 
Notification Letter cites the individual’s failure to report his 2006 hospitalization and his 2010 arrest 
as derogatory information that supports the invocation of Criterion L. 
 
This derogatory information adequately justifies the DOE’s invocation of Criteria F and L, and 
raises significant security concerns. Conduct involving questionable judgment, lack of candor, 
dishonesty, or unwillingness to comply with rules and regulations can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information.  Of special 
interest is any failure to provide truthful and candid answers during the security clearance process or 
any other failure to cooperate with the security clearance process.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, The White House 
(December 19, 2005) (Adjudicative Guidelines), at Guideline E.   
 
B.  Bipolar Disorder 
  
The second category of concerns the LSO has raised relate to the individual’s diagnosis of Bipolar 
Disorder.  The DOE psychiatrist evaluated the individual on November 23, 2010, and completed his 
Report on November 28, 2010.  In that Report, the DOE psychiatrist diagnosed the individual with 
Bipolar I Disorder.  Exhibit 4 at 12.  He described the disorder as being in full remission, because 
the individual had experienced no significant symptoms of the disease for nearly five years.  Id. at 
13.  Nevertheless, because the individual recalled few details of his most severe manic episode, was 
initially resistant to both the diagnosis and prescribed medication, failed to report the episode, and 
required a week of hospitalization, the DOE psychiatrist concluded that, as of the date of the 
evaluation, the individual had an illness or mental condition that may cause a significant defect in 
judgment or reliability.  Id.   
 
This diagnosis raises a national security concern under paragraph (h) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.  Criterion H 
concerns arise when an individual has “[a]n illness or mental condition of a nature which, in the 
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause a significant defect in 
judgment or reliability.”  10 C.F.R. § 710.8(l).  The DOE psychiatrist’s opinion clearly supports the 
invocation of Criterion H in this case, and raises significant security concerns. Certain emotional, 
mental and personality conditions can impair judgment, reliability and trustworthiness.  An opinion 
by a duly qualified mental health professional that an individual has a condition that may impair 
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judgment clearly raises a security concern in this regard.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, The White House (December 19, 2005) 
(Adjudicative Guidelines), at Guideline I.   
 
III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
The individual and his wife began seeing the mental health counselor in 2001, to address 
developmental problems in their oldest child.  Tr. at 84 (testimony of mental health counselor).  In 
July 2003, the individual met with the mental health counselor for the first time regarding himself, 
but the counseling was focused on family matters.  Id. at 87.  Late in 2004, at the counselor’s 
recommendation, the individual met with a psychiatrist, who diagnosed him with depression.  Id.  
Early in 2005, he was rediagnosed with Bipolar Disorder.  Id. at 88.  Once diagnosed, he continued 
to see the same mental health counselor for therapy, in conjunction with medication treatment.  First 
treated with anti-depressants, he started taking lithium to treat his Bipolar Disorder in February 
2006, with limited benefit.  After trying several combinations of medications, by May 2006, he was 
extremely irritable, sensitive, and withdrawn.  Id. at 149-50 (testimony of ex-wife).  The wife, with 
the support of the mental health counselor, convinced the individual to enter the hospital.  Id. at 90.  
During his five-day hospitalization, the individual was taken off the various medications he had been 
prescribed, and placed on  Depakote to control his Bipolar Disorder.  Id. at 153-54.  Since then, the 
individual’s medication regimen has been overseen by the same psychiatrist, who states that he has 
been compliant in taking his medications as prescribed, and that he has been stable and free of 
symptoms. Exhibit B.    
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As described in detail at Section II.A. above, the individual provided incomplete and inconsistent 
information to the LSO regarding the diagnosis and treatment of his Bipolar Disorder on four 
occasions:  in his responses to two Questionnaires for National Security Positions (QNSPs) in 2003 
and 2009, during a background investigation interview conducted by the Federal Bureau of 
Investigation (FBI) in 2006, and during a Personnel Security Interview (PSI) in 2010.   In addition, 
he failed to report his 2006 hospitalization and his 2010 arrest for Reckless Driving to the LSO in a 
timely manner, as is required of security clearance holders. 
 
A.  Criterion F:  Deliberate Falsifications, Misrepresentations and Omissions 
 
The evidence presented in this proceeding overwhelmingly convinces me that the individual is an 
unreliable historian.  His ex-wife and his mental health counselor each testified that the individual is 
forgetful and, according to his ex-wife, had been unable to recall details throughout their marriage.  
Transcript of Hearing (Tr.) at 76 (testimony of ex-wife),  91-92, 97 (testimony of counselor).  His 
treating psychiatrist wrote that the individual has a “difficult time talking about his emotions, or the 
correct sequence of events, . . . even during routine visits when he is fairly comfortable.”  Exhibit D. 
In his Report, the DOE psychiatrist stated that the individual’s “self-report regarding his Bipolar 
Disorder symptoms has been unreliable in the past.” Exhibit 4 at 13.  Whether intentional or 
unintentional, the individual’s faulty reporting of events makes it difficult to discern exactly what 
transpired.  Moreover, his wife testified that the individual attempts to rectify situations in which he 
gives inaccurate information by inadvertently offering explanations that further confuse the listener. 
 Tr. at 76 (“trying to own up to stuff that maybe he didn’t do”).  This was the ex-wife’s explanation 
for the individual’s admission during the PSI that he had withheld information because he felt it 
would affect his security clearance.  Even if his ex-wife is correct and the individual provided his 
explanations at the PSI with the best of intentions, I am not convinced that the individual can be 
relied on to provide accurate information. 
 
The LSO set forth three factual bases in support of its charge that the individual deliberately 
misrepresented significant information in the security clearance process.  The first relates to his 
statements on his 2003 QNSP and during a February 2004 FBI investigation that he had not, within 
five or seven years as specified, seen a health care professional about a mental health condition.  At 
his 2010 PSI, however, he provided information inconsistent with those assertions, stating that he 
had been seeing a mental health counselor since 2000 and that he should have been honest.  Because 
the individual did not see his mental health counselor about a mental health condition until late in 
2004, I find that he did not misrepresent facts, deliberately or otherwise, in 2003 and 2004.  A 
careful reading of the PSI transcript reveals that the individual explained to the interviewer that he 
had been seeing the counselor since 2000 or 2001, but had not yet been diagnosed with a mental 
health condition.  Exhibit 9 at 157.  Nevertheless, after he admitted that he had seen the same 
counselor as early as 2001, the interviewer asked why he had responded in the negative rather than 
the positive to the QNSP question regarding mental health treatment.  Id. at 158.  At that juncture, 
the individual responded with his incriminating statements, attempting to explain an error that he 
had not in fact made.  Id. at 158, 160.  I cannot find that the individual’s truthful responses support a 
factual basis for a concern about his honesty.  Nevertheless, his incriminating statements, even if 
delivered with the best of intentions, underscore the difficulty inherent in relying on information he 
provides, as the LSO must do in determining his eligibility for security clearance. 
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With regard to his responses on his 2009 QNSP, the individual failed to list his mental health 
counselor where the form asked for such information.  The individual did not state at his 2010 PSI, 
as asserted in the Notification Letter, that he omitted that information because he feared it would 
affect his security clearance.  Rather, he made that statement with regard to his responses on the 
2003 QNSP, as discussed in the above paragraph.  At the hearing, however, he offered an 
explanation for his omission.  He testified that he did not list the counselor’s name along with his 
psychiatrist’s name, because he assumed that the LSO would contact the psychiatrist, who he knew 
had a comprehensive file on him, and the psychiatrist would provide all the relevant information, 
including his counselor’s name.  Tr. at  202.  Regardless of the individual’s intentions, I find that he 
deliberately omitted significant information from his QNSP.   
 
As for his omission of his 2006 hospitalization from his 2009 QNSP, the individual offered three 
explanations for this omission at the hearing.   He first argued that the language of the relevant 
question on the QNSP read “indicate who conducted the treatment . . .;” because “who” refers to a 
person and not an institution, he need not list the hospital.  Tr. at 209.  When the DOE counsel 
challenged his reasoning, the individual retreated from that position and posited his second rationale: 
that he was hospitalized for a drug reaction, which he considered a medical issue and not a mental 
health condition per se, and therefore was not obliged to report the hospitalization on the QNSP.  Id. 
at 210-12.  Finally, when I asked him why he did not list the hospitalization on the day he completed 
his QNSP, the individual stated that he did not recall the event.  Id. at 214.   Given the length and the 
very serious nature of the individual’s hospitalization, I do not find it credible that he could have 
forgotten the entire event three years after its occurrence.  The individual’s attempts at the hearing to 
explain his omission on the 2009 QNSP, well intentioned though they may have been, mirror his 
behavior at the PSI.  I believe, at both junctures, he was seeking to provide explanations that would 
resolve any concerns his audience had, whether accurate or not.  His behavior demonstrates to me 
that he is incapable of reliably reconstructing events and their underlying causes.  In the end, I find 
that the individual did not meet his burden of convincing me that he did not deliberately omit 
information about his 2006 hospitalization. 
 
B.  Criterion L:  Reliability 
 
The reservations I expressed in the Criterion F section above regarding the individual’s unreliability 
as a source of information apply equally to this discussion of the LSO’s concerns under Criterion L.  
The LSO set forth two factual bases in support of its charge that the individual has been subject to 
circumstances that tend to show that he is not reliable.  The first is that he failed to report his 2006 
hospitalization to the LSO.  When questioned at his 2009 PSI about this failure, the individual stated 
that he was “probably just ashamed to report it.”  Exhibit 9 at 189.  At the hearing, the individual 
testified that he probably was ashamed of being hospitalized, but that he “most likely did not know 
at the time I was required to report my hospitalization,” because he believed he was recovering from 
a bad reaction to medication.  Tr. at 244.  Again, the individual is offering a choice of explanations 
rather than providing a reason for his actions.  Although I am convinced that the individual now 
recognizes his duty to report in this specific circumstance, neither explanation he has offered 
mitigates the concern this failure to report raises, as neither demonstrates that the individual will not 
repeat this behavior in analogous situations in the future. 
 
The second factual basis for the LSO’s concern about the individual’s reliability is his failure to 
report a February 2010 arrest for Reckless Driving to the LSO in a timely manner.  The LSO first 
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learned about the arrest when he discussed the matter at his PSI seven months later.  Id. at 183-184.  
At the hearing, the individual acknowledged that he was aware of the requirement to report this 
arrest.  Id. at 249.  He testified that both he and his wife reported the arrest to the FBI investigator 
with whom they met immediately before and after the arrest.  Id. at 246.  He assumed, however, that 
the FBI would report the arrest to the LSO.  Id.  Though his assumption may logically explain his 
actions, I cannot find that it mitigates a concern about his reliability, in this instance, to comply with 
reporting requirements of which he was aware. 
 
C.  Criterion H:  Illness or Mental Disorder 
 
As stated above, the DOE psychiatrist diagnosed the individual with Bipolar I Disorder.  Exhibit 4 at 
12.  His mental health counselor testified at the hearing that she believed the individual suffered 
from a less severe form of Bipolar Disorder, Type II.  Id. at 98.  The individual’s treating 
psychiatrist, who did not testify at the hearing, provided the individual with a letter that referred to 
his “Bipolar disorder” without more detail.  Exhibit B.  After the hearing, the treating psychiatrist 
provided a more detailed letter concerning his treatment under her care, in which she identified his 
mental condition as “Bipolar Affective Disorder Type I.”  Exhibit D.  Because both psychiatrists 
who have evaluated the individual concur on the diagnosis, I find that he suffers from Bipolar I 
Disorder. 
 
Despite the many medication adjustments in the early treatment of his disease, the individual has 
been symptom-free for nearly five years at the time of the hearing, and by all accounts complies with 
a medication regimen that has varied little during that period.  Id.  Although he was reluctant at first 
to accept the fact that he suffers from this disease, he accepted and embraced the diagnosis once he 
began to feel the relief the Depakote provided.  Tr. at 75 (testimony of ex-wife).  His counselor 
reports that he is grateful for the relief that Depakote provides and is willing to tolerate its side 
effects, which include slowed cognition and blurred memory.  Id. at 104, 119; id. at 156 (testimony 
of individual).  Consequently, she predicts that he will likely continue to take his medication as 
prescribed and continue to employ good judgment.  Id. at 103-04.  His mental health counselor and 
his treating psychiatrist form his support network.  Id. at 237-38.     
 
After hearing the testimony of all the other witnesses at the hearing, the DOE psychiatrist testified 
regarding his opinion of the individual’s mental status in light of what he had heard and observed.   
He stated that the diagnosis he presented in his Report is still correct.  He then pointed out testimony 
he had heard that indicated the individual’s Bipolar Disorder was under control.  He had observed no 
signs of stress or abnormality in the individual during the hearing, and believed that the individual is 
compliant with his prescribed medications.  Id. at 261, 267.    On the other hand, he expressed his 
opinion that Bipolar Disorder is a difficult disease; outbreaks tend to recur, and manic episodes lead 
to impulsive and talkative behavior, which may cause significant defects in judgment and reliability. 
Id. at 262.  Moreover, the disease recurs with or without medication.  Id.  He stated that the general 
prognosis for the disease is a fair to good chance of relapse, and he predicts that the individual 
stands a fair to poor chance of handling a relapse well:  he likely would not report it, based on his 
history and his observed reluctance to express himself freely to his treatment providers.  Id. at 263, 
278-79.  The DOE psychiatrist also expressed concern that there is no way to determine whether the 
Depakote is working to prevent relapse or whether his five years of freedom from symptoms is 
because he is not yet due for an episode.  Id. at 259, 264, 285. 
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I have concluded from the evidence in the record that the individual has accepted the diagnosis of 
Bipolar Disorder, and I am convinced that he prefers his life under medication to that without 
medication.  Nevertheless, I must give substantial weight to the DOE psychiatrist’s current opinion, 
based on all the information presented before and at the hearing.  Although in some circumstances 
mental health professionals determine that Bipolar Disorder is so well controlled in an individual 
that it does not cause a significant defect in judgment or reliability, the DOE psychiatrist continues 
to believe that it does so in this case.  I concur in his assessment.  The individual’s inability to report 
events reliably effectively hampers his own treatment by increasing the risk that his support network 
will not respond appropriately should a relapse occur.  Having considered all the evidence in this 
proceeding, I conclude that the LSO’s concerns about the individual’s mental illness remain 
unresolved.    
 
Because the individual has not successfully addressed the concerns that the LSO has raised with 
regard to his diagnosis, the compelling testimony of the DOE psychiatrist and my common sense 
judgment convince me that the individual’s Bipolar I Disorder causes or may cause a significant 
defect in judgment or reliability at this time and that he has not sufficiently mitigated the security 
concerns associated with the issues before me. 
 
V.  CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria F, H, and L, and therefore has not demonstrated that 
restoring his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual’s security clearance 
should not be restored. The individual may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: May 18, 2011 
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Case Number:  TSO-1007 

 
This Decision concerns the continued eligibility of XXXXXXXXXXXXXX (hereinafter 
referred to as “the individual@) to hold an access authorization under the regulations set 
forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual=s access authorization should not be restored.        
   

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor and has held a 
security clearance at the request of her employer since 1991.  In November 2009, the 
individual was apprehended after shoplifting at a local store and the local police department 
gave her a citation for shoplifting.  She reported the incident to the local security office 
(LSO) and the LSO conducted a personnel security interview (PSI) with the individual in 
December 2009.  The individual stated that she did not intentionally steal any items and 
that she would not repeat her actions.  The LSO concluded that the security concern was 
mitigated because the incident occurred under unusual circumstances.  However, in 
September 2010, the local police department again cited the individual for shoplifting.  She 
reported the incident to the LSO and the LSO conducted a PSI with the individual in 
October 2010.  The individual explained that her actions were a result of  depression and 
anxiety.  The PSI did not resolve the security concerns and the individual agreed to be 
evaluated by a DOE consultant-psychiatrist.   
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In November 2010, a DOE consultant-psychiatrist (DOE psychiatrist) interviewed the 
individual and concluded that the individual met the criteria for Major Depression, Recurrent 
and Kleptomania, as set forth in the Diagnostic and Statistical Manual of Mental Disorders, 
4th Edition, Text Revised (DSM-IV-TR), and that she suffered from an illness or mental 
condition which causes or may cause a significant defect in her judgment or reliability.  The 
LSO suspended her access authorization and then informed the individual how to proceed 
to resolve the derogatory information that had created a doubt regarding her eligibility for 
access authorization.  Notification Letter (December 2010).  The Notification Letter stated 
that the derogatory information regarding the individual falls within the purview of 10 C.F.R. 
§ 710.8 (h) and (l) (Criteria H and L). 1  As for Criterion H, the Notification Letter referred 
specifically to: (1) the diagnoses of the DOE psychiatrist; (2) the individual’s admission that 
the September 2010 citation was likely a result of her feelings of depression; and (3) her 
citation for shoplifting in November 2009.  As regards Criterion L, DOE noted that the two 
citations were a result of criminal conduct.  The Notification Letter also based this security 
concern on the individual’s second citation for shoplifting that occurred only one year after 
she told the LSO that she would not engage in criminal activities in the future. According to 
the LSO, this tends to show that she is not reliable or trustworthy. 
 
In a letter to DOE Personnel Security, the individual exercised her right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing the individual, who was 
represented by counsel, testified on her own behalf and also called five witnesses. DOE 
counsel called the DOE psychiatrist as a witness.  The transcript taken at the hearing shall 
be hereinafter cited as ATr.@  Various documents that were submitted by the parties during 
this proceeding constitute exhibits to the hearing transcript and shall be cited as AEx.@  DOE 
exhibits are numbered, and the individual’s exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 

                                                 
1 Criterion H concerns information in the possession of the agency that the individual has an illness or mental 
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause a significant defect in judgment or reliability.  10 C.F.R. 710.8 § (h).  DOE invokes Criterion L when it is 
in possession of information that indicates that the individual has engaged in unusual conduct or is subject to 
circumstances which tend to show that she is not honest, reliable, or trustworthy or which furnish reason to 
believe that she may be subject to pressure, coercion, exploitation, or duress which may cause her to act 
contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).   
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clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual=s access 
authorization should not be restored because I cannot conclude that such a restoration 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of 
this determination are discussed below. 
 

A. Findings of Fact 
 

In 1991, the individual, a college student working summers for a DOE contractor, was 
granted a clearance as a condition of her employment.  Ex. 6 at 2.  That year, she had a 
depressive episode as a result of a death in her family and took a semester off from her 
studies, but she did not seek counseling or take any antidepressants.  Ex. 8 (Report) at 2.  
In 1997, she experienced her second depressive episode after the death of another 
relative, and her manager referred her to the Employee Assistance Program (EAP) after 
she used all of her sick leave for depression-related absences.  In 1999, she married.  
Report at 7.  She had a third depressive episode after the birth of her first child in 2000, and 
suffered from postpartum depression.  She did not use an antidepressant because she was 
breastfeeding.  She experienced her fourth significant depressive episode beginning in 
January 2009 after the birth of her third child.  This unexpected pregnancy caused great 
changes in her busy life as a working mother.  She suffered from insomnia, reduced 
memory, tearfulness, irritability, and a lack of energy.  She withdrew from friends and family 
and suffered from low self-esteem.  Her family noticed that she always looked sad.  Her 
managers recommended mental health treatment because she cried often.  Report at 4.   
 
On November 8, 2009, the individual went to a local store with her three children, the 
youngest riding in a stroller.  As she selected items in the store, she placed them on top of 
the stroller.  She put a flash drive on top of the stroller also, but when it began sliding down 
into the stroller, she put it in her purse.  She paid for the items on top of the stroller at the 
checkout, but the USB drive set off the alarm when she left the store.  When a clerk 
stopped her, she panicked, pulled the drive from her purse, and threw it on a table of 
clearance items.  Report at 4.  A cashier saw this and called the manager, who accused 
her of trying to steal the item. The police gave her a citation for Shoplifting and 
Abandonment or Cruelty to Children.  She had to sign an order stating that she would never 
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enter that store again.  In December 2009, the individual discussed the incident with the 
LSO at a PSI, but no further action was taken because the concerns were mitigated.   She 
stated in the PSI that she was not guilty of shoplifting and did not do anything wrong. Ex. 20 
(PSI 2009) at 36, 45.  The individual went to court in January 2010, and the charges were 
dismissed.  Report at 4; Tr. at 155. 
 
The individual had been experiencing difficulties at work due to her inability to travel 
frequently, which resulted in assignments she considered less desirable. Id. at 43.  She 
was often tearful at work and frequently sought counsel and support from her second level 
manager.  However, she had recently heard that this manager would soon be transferred, 
and she was upset about the impending move.  Ex. 19 at 42-44.   
 
On September 23, 2010, the individual stopped at a store to buy a few items including gifts 
for her mother’s birthday.  Ex. 9-12.  She was waiting for a call from her office to tell her 
whether or not she was required to report to work that morning.  The individual selected 
some eye drops from the shelf for her mother, along with a few items of clothing and some 
Band-Aids.  According to the individual, her mother preferred a certain type of eye drop 
bottle that released larger drops.  She removed the eye drops from their boxes and put the 
bottles in her purse, but left the packaging in her cart under the clothing items.  Ex. 19 at 
18.  She also put the Band-Aid box in her purse.  While still shopping she was notified that 
she should immediately report to work, and she went to the checkout counter.  The cashier 
told her that the machine did not accept debit cards at that time, and when the cashier 
swiped the individual’s credit card, that was not accepted either.  She asked the cashier to 
let her retrieve her ATM card from her car so that she could pay with cash.  Ex. 19 at 8, 16. 
   
When she exited the store, the alarm went off, and a guard asked her to go to his office.  
The guard asked her to empty her purse, and discovered the eye drops and Band-Aids in 
her purse.  The purse contained six bottles of eye drops, two large and four small, and 
various other items.  She told the guard that she did not intend to steal the items, and as 
proof stated that the denture adhesive was still in its packaging in the cart. Ex. 19 at 9.  She 
asked to pay and to speak to the manager. Ex. 19 at 7-12.  She told the manager that she 
had forgotten that the items were in her purse because she was in a hurry to get to work 
and planned to return to the store with her ATM card.  She also told the manager that she 
was not hiding the items because the purse was open.  Despite her pleas to pay for the 
items, the manager called the police and a policeman gave her a citation.  Tr. at 16; Ex. 9-
12.   
 
The individual informed DOE of the citation and in October 2010, the LSO conducted a PSI. 
 She told the LSO that she planned to plead not guilty because she did not have any intent 
to steal and wanted to pay for the items.  Ex. 19 (2010 PSI) at 23, 30.  She also revealed 
how she was easily distracted (e.g., she drove past her children’s school and did not 
remember to stop and pick them up, she went to a room to retrieve an object but forgot 
what she wanted when she arrived).  Id. at 36.   The individual described feeling isolated, 
sad, irritable, and stressed out. Id. at 39-40.  Even though her infant was no longer 
breastfeeding, her sleep had not improved. Id. at 39-40, 54. She had not told her mother 
and sisters about the citations.  Id. at 50-52.  She agreed to a psychiatric evaluation and in 
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November 2010, a DOE psychiatrist conducted an evaluation and diagnosed the individual 
with Major Depression, Recurrent and Kleptomania.2  Report at 10.   
 
 
 
 

B. The Notification Letter and the Security Concerns at Issue 
 

To support Criterion H, the LSO relies on the DOE psychiatrist’s report that the individual 
suffered from Major Depression, Recurrent and Kleptomania.  Report at 10.  The DOE 
psychiatrist further opined that these conditions cause or may cause a significant defect in 
her judgment or reliability. The  LSO also relied on information that the individual was cited 
for Shoplifting under $100 in September 2010, and for Shoplifting under $250 and 
Abandonment or Cruelty to Children in November 2009.  Exs. 9-17.  A mental condition 
such as depression or Kleptomania can impair a person’s judgment, reliability and 
trustworthiness, all of which can raise questions about an individual’s ability to protect 
classified information See Guideline I, Psychological Conditions, Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, Assistant to the 
President for National Security Affairs (December 29, 2005) (Guidelines) ¶ 28(a)-(b).   
 
To support the allegations under Criterion L, the LSO relies on the following information: (1) 
the individual displayed criminal conduct when she was cited for shoplifting in September 
2010 and November 2009; and (2) the individual’s conduct tends to show that she is not 
reliable or trustworthy because she indicated in a December 2009 PSI that she would not 
be involved in any future criminal activity, but she was cited a second time for shoplifting in 
September 2010.  These events create doubt about her judgment, reliability, and 
trustworthiness.  The criminal activity also calls into question her ability or willingness to 
comply with laws, rules and regulations.  See Guideline J, Criminal Conduct, ¶ 30.   Thus, 
the LSO’s concern is valid and I find that the LSO properly invoked this criterion. 

 
C. Hearing Testimony 

 
1. Character Witnesses  

 
The individual’s husband, two friends and second level manager testified that the individual 
was an honest hard-working person. Tr. at 23-108.  They were all aware of her citations for 
shoplifting, and consider those actions out of character for the individual.  They all 
described the high levels of stress in her life as a result of her demanding job, conflicts with 
colleagues, chronic pain from injured knees, and sleep deprivation from caring for an infant. 
 They agreed that the individual was often distracted by the demands of her family and her 
career.  However, all of the witnesses were familiar with the individual’s treatment regimen 

                                                 
2 The DSM-IV-TR lists five diagnostic criteria for Kleptomania: (A) recurrent failure to resist impulses to steal objects 
that are not needed for personal use or for their monetary value; (B) increasing sense of tension immediately before 
committing the theft; (C) pleasure, gratification, or relief at the time of committing the theft; (D) the stealing is not 
committed to express anger or vengeance and is not in response to a delusion or a hallucination; and (E) the stealing is 
not better accounted for by Conduct Disorder, a Manic Episode, or Antisocial Personality Disorder.  DSM-IV-TR at 667-
669. 
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and remarked that the individual in recent months has seemed happier and less distracted. 
  
 

2. The Individual’s Expert Witness 
 
The individual called as an expert witness a psychologist who conducted six hours of 
structured and unstructured interviews with the individual and also administered a battery of 
psychological tests: the Minnesota Multiphasic Personality Inventory (MMPI), Rorschach, 
Sentence Completion, and Human Figure Drawing Tests.    Tr. at 160-168.  The witness 
read the report of the DOE psychiatrist, and agreed with the diagnosis of Major Depression, 
Recurrent, but disagreed with the diagnosis of Kleptomania.  Id. at 164-170.  The 
psychologist concluded that depression was a factor in the individual’s behavior.  However, 
he disagreed with the diagnosis of Kleptomania for the following reasons: (1) the individual 
had a low score on psychopathic deviance; (2) she did not display any obsessive 
tendencies; (3) she had low scores in impulsivity; (4) she did not steal anything of value; (5) 
she did not experience any tension build up prior to the theft; and (6) her thefts appeared 
spontaneous and not planned like most committed by those who suffer from Kleptomania. 
Tr. at 164-171.  He opined that the situational factors that accompanied her depression--the 
physical strain of breastfeeding, sleep deprivation, and chronic knee pain--all combined to 
cause her depression and lower her attention span, concentration, and capacity to integrate 
information.  Id. at 169-170.   
 
He noted that in the past the individual was able to ease the depression caused by the 
death of a family member with only few therapy sessions.  Tr. at 186.  See also Ex. 6 at 2.  
Her support system has improved over the years because her family is now alert to her 
needs.  The psychologist concluded that her current treatment program is effective, and her 
depression is in remission with a low probability of recurrence.  Tr. at 178.   

 
3. The Individual 
 

The individual admitted that she was cited for shoplifting on two occasions, but testified that 
she does not believe that she had a problem with stealing.  Tr. at 139-140.  She explained 
that she should not have gone into the store in the 2010 incident because of all of the 
pressures on her that day.  Instead, she described her actions as careless, and maintained 
that she did not have any intent to steal.  Id. at 141-144.  During that period in her life, she 
was not able to admit to herself that she was depressed, but rather believed that she could 
get better on her own without the help of any professional or medication.  Id. at 158.   
However, she began taking an antidepressant in January 2011, meets her therapist twice a 
month and sees the EAP counselor once a month to update him on her progress with the 
therapist.  Id. at 154.   Her life now is much improved—she previously had been waking up 
three to four times a night, but now sleeps through the night and is not sluggish during the 
day.  Id. at 125.  She testified that medication has “made a world of difference,” and that 
she considers her therapist “a godsend.”  Id. at 125.3  She feels happy, has reconnected 
                                                 
3 The individual’s therapist submitted a letter into evidence.  Ex. A.  The therapist stated that she does not believe that the 
individual has Kleptomania, and she finds the individual to be an honest person.  She agrees with the diagnosis of Major 
Depression, Recurrent, and has focused her sessions on that area.  She has observed  “a marked improvement in [the 
individual’s] affect and function.”  Id.  They began sessions in November 2010 and have met 13 times for therapy.  Since 
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with friends, and is no longer breastfeeding.  Id. at 126.  After the surgery she can now play 
sports with her children and exercise regularly.  The criminal charges in both cases were 
dismissed.  Id. at 131-132, 155.  She intends to continue with antidepressants, therapy, and 
exercise.  Id. at 130. 
 
 
 
 

4.  DOE Psychiatrist 
 
The DOE psychiatrist was present during the entire hearing and testified at the end after 
observing all of the witnesses.  Tr. at 188-237.  At the time of his evaluation in November 
2010, he diagnosed the individual with Major Depression, Recurrent and Kleptomania.   
However, at the hearing, he agreed with the individual’s expert and her therapist that the 
individual's depression was in remission after a successful treatment regimen of anti-
depressants, exercise, and therapy.  Id. at 213.    
 
The DOE psychiatrist further opined at the hearing that the individual still suffered from 
Kleptomania.  Id.  He considered the two shoplifting incidents to be typical of Kleptomania 
episodes and questionable as “honest mistakes” as described by the individual.  He 
believes that she had the intent to take the items and not pay for them.  Id. at 216.  Even 
though he considered her to be more honest than the average person, he believes that she 
still suffers from Kleptomania.  Id. at 220-221. First, Kleptomania is impulsive, not planned 
like a common theft, and her actions appeared impulsive.  Id. at 198.  He testified that her 
actions in both incidents could not be considered an honest mistake –it is possible that she 
removed the items from the boxes thinking that the sensor was in the packaging.  Id. at 
199.  The psychiatrist found it odd that a person with a security clearance who had a 
previous shoplifting citation would put an item in her purse. Id.  He testified that such an 
action would make the average person uncomfortable, and a clearance holder should feel 
even more discomfort.  Second, she took things that she didn’t plan to take and did not 
need, a key criterion for Kleptomania in the DSM-IV-TR.  She said that her mother did not 
like the small bottles of eye drops, but she had small bottles in her purse when the guard 
searched her.  Id. at 201.     
 
The psychiatrist found no evidence of tension before or pleasure after the theft (i.e. 
additional diagnostic criteria for Kleptomania), but he still made a diagnosis of Kleptomania. 
Because the individual did not admit any problem, he concluded that it would be unlikely 
that she would have admitted the tension or relief elements of a Kleptomania episode. Id. at 
202-203.  Nonetheless, he concluded that she still suffered from Kleptomania and her 
prognosis was guarded because she did not admit that she had actually stolen anything.  
Id. at 207.  According to the psychiatrist, the individual would have to admit a problem in  
order to resolve the problem and then follow a recommended treatment plan to show 
rehabilitation.  Id. at 225-230. 
 

                                                                                                                                                             
January they have met every two weeks, and will  re-evaluate that schedule in six months.  Id.  She believes the 
antidepressant has worked well for the individual.  Id.  
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D. Mitigation of Security Concerns 
 

After a review of the record, I conclude, for the following reasons, that the individual has not 
fully mitigated the security concerns related to Criteria H and L.    
 
1. Criterion H 
                                                           
I find that the individual has mitigated the security concerns relating to her depression.  At 
the time of the hearing, the DOE psychiatrist, the individual’s therapist, and her expert 
witness all agreed that her depression was in remission after a successful treatment 
regimen.  The individual provided testimony and evidence that has demonstrated ongoing 
and consistent compliance with the treatment plan designed by her therapist. Guideline I, ¶ 
29 (a).  She is currently receiving counseling and has a favorable prognosis by her 
therapist.  Further, the DOE psychiatrist has opined that her depression is in remission and 
has a low probability of recurrence, and there is no indication of a current problem. Id. at  
¶29 (c), Therefore, I conclude that the individual has mitigated the Criterion H concerns 
regarding the diagnosis of depression.   
 
However, I cannot find that the individual has mitigated the security concern regarding the 
diagnosis of Kleptomania.  First, although the individual’s expert testified at length that the 
individual does not have Kleptomania, I am more persuaded by the testimony of the DOE 
psychiatrist that the individual suffers from that disorder.  Tr. at 166.  The psychiatrist more 
credibly used the DSM-IV-TR criteria to justify his diagnosis.   For example, the individual’s 
expert stated that the absence of social deviance (i.e., the individual was not a common 
thief) proved that the individual was not suffering from Kleptomania.   However, the DOE 
psychiatrist explained that the absence of any deviance is a characteristic of Kleptomania 
because that diagnosis excludes any deviance or antisocial disorder.  Id. at 196. To 
diagnose Kleptomania, you must rule out antisocial personal disorder and deviance, and 
the psychologist’s test did so.    Also, the DOE psychiatrist emphasized that the individual 
stole things that she did not want, as stated in the Diagnostic Criteria for Kleptomania.  Id. 
at 200-201; DSM-IV-TR at 669.  See Personnel Security Hearing, Case No. TSO-0965 
(2011) (key diagnostic criteria for Kleptomania is the recurrent theft of things that the 
individual does not need and had no reason to take).4  Even though the individual said that 
her mother preferred the larger bottles of eye drops, she was apprehended with four of the 
smaller bottles in her purse, along with the large ones.  Tr. at 141-144. 
 
Second, I agree with the DOE psychiatrist that the individual does not have a good 
prognosis without admitting that she suffers from Kleptomania.  Although I find the 
individual to be a credible and sincere person, this disorder presents a security concern 
because a person who suffers from Kleptomania and has access to sensitive material may 
steal it.  See Personnel Security Hearing, Case No. TSO-0956 (2010) (explaining the 
security concern related to Kleptomania). I agree with the DOE psychiatrist that if the 
individual cannot recognize a problem, she cannot resolve it.  Tr. at 202-203; 207.  She 
continued to say that her actions were not stealing.  See, e.g. Ex. 19 at 12 (she told a 
                                                 
4 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm. 



 
 

- 9 -

policeman that she was not stealing because an unopened item was still in her cart, not in 
her purse.). The DOE psychiatrist also testified that she should have been more aware, as 
a clearance holder, of her actions in putting items in her purse or on a stroller while 
shopping.  Therefore, I agree with the DOE psychiatrist that her Kleptomania is 
unacknowledged and untreated, and I am persuaded by the testimony of the DOE 
psychiatrist that there is an unacceptable likelihood of recurrence of her Kleptomania.  Tr. 
at 213.  Thus, I cannot find that the security concern related to the diagnosis of 
Kleptomania has been resolved.  
  
 
2. Criterion L 

 
I also find that the individual has not resolved the Criterion L concern at this time.  To 
resolve a Criterion L concern arising from illegal conduct, an individual must show 
rehabilitation, including a passage of time without recurrence of the criminal activity.  See 
Personnel Security Hearing, Case No. TSO-0956 (2010).   The individual had two citations 
for shoplifting in the last two years, and it has been less than a year from the last shoplifting 
incident to the date of the hearing. See Personnel Security Hearing, Case No. TSO-0956 
(2010); (Criterion L concern not resolved when most recent shoplifting arrest was within the 
past year); Guideline J, Criminal Conduct, ¶ 32(d).  Further, the individual has not 
acknowledged the behavior that caused the security concern and does not admit that she 
did anything wrong.   See Guideline E, ¶ 17 (d) (conduct involving questionable judgment 
may be mitigated if the individual acknowledges the behavior and then takes positive steps 
or obtains counseling to change that behavior).  Therefore, I conclude that she has not 
mitigated the security concerns regarding Criterion L.   
  
 

III. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8 (h) and 
(l).  After carefully reviewing the testimonial and documentary evidence in a common-sense 
manner, I find that the individual has partially mitigated the Criterion H concern, but  has not 
presented any mitigating factors for the Criterion L concern.  Thus, in view of the criteria 
and the record before me, I cannot find that restoring the individual=s access authorization 
would not endanger the common defense and security and would be consistent with the 
national interest. Accordingly, I find that the individual’s access authorization should not be 
restored at this time. Any party may seek review of this Decision by an Appeal Panel under 
the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  July 1, 2011 
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1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                           

June 9, 2011

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 15, 2011

Case Number: TSO-1009

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  In September 2010, as part of a background investigation, the Local

Security Office (LSO) conducted a Personnel Security Interview (PSI) of the individual to address

the individual’s alcohol use.  In addition to the PSI, the LSO requested the individual’s medical

records and recommended a psychiatric evaluation of the individual.  In November 2010, a DOE

consultant psychiatrist (DOE psychiatrist) conducted a forensic psychiatric examination and

concluded that the individual met the Diagnostic and Statistical Manual of Mental Disorders (DSM-

IV-TR) diagnosis for Alcohol Dependence, in Early Partial Remission, without adequate evidence

of rehabilitation or reformation.  The DOE psychiatrist further concluded that the individual’s mental

illness causes or may cause a significant defect in his judgment and reliability.  
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2/ Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).  Finally, Criterion L relates in relevant part to information that a person has

“[e]ngaged in unusual conduct or is subject to any circumstances which tend to show that the individual is not honest,

reliable, or trustworthy . . .” 10 C.F.R. § 710.8(l).

In January 2011, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of three potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (h), (j) and (l) (hereinafter referred to as Criteria H, J

and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist.  The individual presented the testimony of

a professional alcohol counselor.  He also testified on his own behalf.  The LSO submitted a number

of written exhibits prior to the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.
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B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites three criteria as bases for suspending the individual’s security

clearance, Criteria H, J and L.  To support Criterion H, the LSO relies on the DOE psychiatrist’s

report that the individual has been diagnosed with Alcohol Dependence which causes or may cause

a significant defect in the individual’s judgment and reliability.  See DOE Exh. 1.  To support

Criterion J in this case, the LSO relies, inter alia, on a number of alcohol-related incidents, including

the following: (1) during a September 2010 PSI, the individual admitted that during a five-day period

in August 2010 he consumed about 10 ounces of vodka every day.  He further admitted that during

a 13-day period in August 2010, he failed two breathalyzer tests and consequently was terminated

from his employer’s Employee Assistance Program (EAP); (2) on August 11, 2010, the individual

tested positive for alcohol at his employment after an employee detected an odor of alcohol on his

breath; (3) from approximately 2009 to August 11, 2010, the individual consumed one pint of vodka

three to seven days per week and became impaired each time.  He further admitted that, during this

time frame, he would consume four to six ounces of vodka prior to going to work twice per week;

(4) during a September 2010 PSI, the individual admitted that from 2007 to 2009, he consumed one

or two ounces of vodka three times per week, and that he has consumed alcohol habitually to excess

all of his life; (5) in May 2000, another DOE psychiatrist concluded that the individual met the

DSM-IV-TR criteria for Alcohol Dependence; (6) the individual completed alcohol treatment

through his employer’s EAP and attended Alcoholics Anonymous (AA) meetings through 2000, but

despite this treatment he relapsed in December 2007 and has continued to drink through 2010; and

(7) the individual was arrested and charged with Driving Under the Influence (DUI) in 1978 and

1988 as well as Abandonment or Abuse of a Child and Battery/Domestic Violence in 1986.  He

further admitted to driving while impaired by alcohol once per month from 1987 to 1997 and

admitted that he has experienced three alcohol-related blackouts in his lifetime.  Id.  

Finally, to support Criterion L, the LSO relies on the following information regarding the

individual’s honesty and trustworthiness.  On August 11, 2010, the individual submitted to a breath

test and told a nurse he had not consumed any alcohol within the past 24 hours.  He further told his

employer’s security that the alcohol on his breath was residual from using Listerine.  However,

during a September 2010 PSI, the individual admitted to consuming six to eight ounces of vodka on

August 10, 2010 and six to seven ounces of vodka on August 11, 2010, prior to the breath test.  He

admitted that he lied because he was afraid of losing his clearance.  On August 12, 2010, the

individual told his employer’s psychologist that his last drink was the morning of August 11, 2010,

when he consumed two shots of alcohol.  When challenged, the individual stated  that he had
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consumed two shots of alcohol on August 12, 2010.  However, during a September 2010 PSI, he

admitted that he actually consumed three or four shots on August 12, 2010.  Id.    

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H and his alcohol use under Criterion J.  The

security concerns associated with Criteria H and J are as follows.  First, a mental condition such as

Alcohol-Related Disorder can impair a person’s judgment, reliability and trustworthiness.  See

Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to

Classified Information issued on December 29, 2005, by the Assistant to the President for National

Security Affairs, The White House.  Second, the excessive consumption of alcohol itself is a security

concern because that behavior can lead to the exercise of questionable judgment and the failure to

control impulses, which in turn can raise questions about a person’s reliability and trustworthiness.

See id. at Guideline G.  In addition, the information set forth above also raises questions about the

individual’s judgment and reliability under Criterion L.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has a history of excessive alcohol use

since the age of 16 and has been involved in a number of alcohol-related incidents from 1978 to

1997.  In 1997, the individual was diagnosed with Alcohol Dependence by multiple mental health

professionals including a DOE psychiatrist.  His security clearance was subsequently suspended.

The individual completed an alcohol treatment program through his EAP and regularly attended AA

meetings through 2000, demonstrating adequate evidence of rehabilitation and reformation.

However, after about ten years of sobriety, the individual relapsed in December 2007.  According

to the individual, he was attending a Christmas Eve party when he had his first drink.  From 2007

through 2009, the individual began consuming one to two ounces of vodka three times per week.

In 2008, the individual slipped in his garage and broke his hip.  He suffered constant pain as a result

and believes that his alcohol consumption worsened after this accident, stating that he began to drink

almost every day.  The individual acknowledged that from 2007 to 2009, he consumed one or two

ounces of vodka three times per week.  See DOE Exh. 3 and 4. 

On August 11, 2010, the individual tested positive in a random breath alcohol test at work after an

employee detected an odor of alcohol on his breath.  Id.  A breath test registered .057.  The

individual admitted to consuming six to eight ounces of vodka prior to his midnight shift on

August 11, 2010.  He further admitted to consuming another six or seven ounces of vodka after he

returned home from work at approximately 9:00 am prior to the breath test.  He was subsequently

terminated from his employer’s EAP and was asked to submit to a subsequent fitness for duty

evaluation and PSI in September 2010.  Id.    

During the PSI, the individual admitted that between August 11, 2010 and August 16, 2010, he

consumed nine or ten ounces of vodka every day.  He further admitted that from approximately 2009

to August 11, 2010, he consumed a pint of vodka three to seven days per week and became impaired

each time.  Id.  The individual acknowledged that during this time frame he would consume four to
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

six ounces of vodka prior to going to work twice per week.  According to the individual, he has

consumed alcohol habitually to excess all of his life.  When the 2010 PSI did not resolve the

individual’s alcohol issues, the LSO referred the individual to a DOE psychiatrist in November 2010

for a psychiatric evaluation.  After examining the individual, the DOE psychiatrist concluded that

the individual met the criteria for Alcohol Dependence, in Early Partial Remission.  See DOE Exh.

4.  She further concluded that the individual’s illness causes or may cause a significant defect in his

judgment or reliability.  Id.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should not be restored.  I cannot find that restoring the individual’s DOE

security clearance will not endanger the common defense and security and is clearly consistent with

the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this

decision are discussed below.

A. The Diagnosis of Alcohol Dependence - Criteria H and J

1. The Individual’s Testimony

The individual did not dispute his diagnosis or his past alcohol-related incidents.  At the hearing the

individual acknowledged that he relapsed in 2007, after achieving almost ten years of sobriety.

Transcript of Hearing (Tr.) at 38.  He stated that he was in constant pain after he broke his hip and

attributed this pain to his relapse.  He testified that his relapse began in 2007 at a Christmas Eve

party when he drank “moonshine” at the party.  According to the individual, his drinking progressed

from that point.  The individual further testified that once he relapsed, he “knew he needed help

[with his drinking],”  but was afraid to ask for help.  Id. at 39.  

The individual testified that he has been participating in alcohol counseling sessions since the Fall

of 2010, attending three sessions a week.  He believes the counseling sessions have helped him to

stay focused on his sobriety.  Id. at 41.  When questioned about why he did not tell the nurse the truth

when called in for a breath test in August 2010, the individual could not explain his behavior other

than he was feeling embarrassed and guilty.  Id. at 38.  He acknowledged that he did not tell the truth

about his alcohol consumption and stated that he apologized to his employer for his behavior.   
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During the hearing, the individual offered the testimony of a professional alcohol counselor who

testified that he met the individual for an initial consultation in late August 2010.  He testified that

he sees the individual on average, about three times a week.  He meets individually once a week for

an hour session, and the individual attends group sessions which are about two-and-a-half hours in

length.  In addition, the alcohol counselor stated that the individual attends Alcoholics Anonymous

(AA) occasionally, but alternatively participates in the Self Management and Recovery Training

Program (SMART) on a regular basis.  The alcohol counselor testified that he agreed with the DOE

psychiatrist’s diagnosis of Alcohol Dependence for the individual, but questioned the three-year total

abstinence time suggested by her.  He noted that the DSM-IV recommends twelve months of

consistent abstinence to be considered in full remission.  The alcohol counselor further noted that

the individual’s sobriety date, the date in which he stopped drinking, is September 26, 2010.  He

testified that although he met with the individual in August 2010 for an initial consultation, the

individual struggled with abstaining for a couple of weeks until his sobriety date.  Id. at 12.  

The alcohol counselor opined that the individual relapsed for several reasons, including the fact that

he was experiencing a lot of pain from arthritis, and was using alcohol for self-medication to deal

with the pain.  Id.  He further testified that he believes the individual is deeply committed to alcohol

treatment and stated that the individual has not exhibited any denial about his relapse and his return

to alcohol.  Id. at 15.  He stated that part of his alcohol program entails working with the individual’s

primary care physician, who has prescribed medication to help the individual deal with depression.

According to the alcohol counselor, most people who have an alcohol or drug abuse problem,

struggle with some other co-occurring disorder such as anxiety or depression.  Id. at 16.  Finally, the

alcohol counselor testified that the individual’s prognosis is good, but guarded, and noted that the

individual has not yet abstained from alcohol for a year.  However, he stated that the individual’s

chance of relapse is low because he has internalized that alcohol will not work for him. 

 2. The DOE Psychiatrist’s Testimony and Report

The DOE psychiatrist stated in her Psychiatric Report that the individual meets the criteria for

Alcohol Dependence, in Early Partial Remission, without adequate evidence of rehabilitation or

reformation.  DOE Exh. 4.   She further opined that the individual’s illness causes a significant

defect in his judgment and reliability.  After listening to the testimony of all of the witnesses in this

case, the DOE psychiatrist testified that nothing substantial has changed from her original diagnosis.

Id. at 57.  However, she stated some of her concerns based on the testimony at the hearing.  The

DOE Psychiatrist disagreed with the alcohol counselor’s assessment of the individual’s low risk of

relapse.  She noted that the DSM-IV’s 12-month remission guideline is “a guideline for what is

considered as full remission of someone who has alcohol or other substance dependence, and

remission being the absence of any of the criteria that are required to diagnose alcohol dependence.”

She noted that at the time she evaluated the individual, he still had at least one active and ongoing

criterion present and was still struggling with craving alcohol at the time of the evaluation.  Because

the individual met this criterion, the DOE psychiatrist stated that the successful maintenance of

abstinence at that time was still volatile, and thus diagnosed the individual in early partial remission.

After listening to the testimony, she was uncertain as to whether the individual’s cravings have

significantly improved.  In addition, the DOE psychiatrist stated that the testimony suggests the
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4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The

text of a cited decision may be accessed by entering the case number of the decision in the search engine

located at http:www.oha.doe.gov/search.htm.   

possibility of a dual disorder, in light of the individual’s depression.  She opined the individual’s

chronic pain needs to be addressed in a more aggressive way, such as in a pain clinic or pain

management.  While she did not believe the individual’s relapse was triggered by his chronic pain,

she believes his anxiety level was escalated or aggravated by the pain.  

The DOE psychiatrist further testified that time is an important factor in rehabilitation.  She testified

that the individual has only been abstinent for a short period of time, noting that it is difficult to

predict whether this is only a transient remission for the individual.  According to the DOE

psychiatrist, a longer period of sobriety (three years) is required of the individual because his alcohol

dependence is on the severe end of the spectrum. She noted that the individual met all seven of the

criteria when he was first diagnosed by another mental health professional, and met six of the seven

criteria when she diagnosed him in November 2010.  Id. at 63.  The DOE psychiatrist reiterated that

seven months of sobriety is too short a time to lower the probability of the risk of relapse.  She stated

that she still recommends three years of sobriety with treatment or support, such as AA, for a

minimum of one year.  Id. at 65.   

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychiatrist, who opined that the individual is not yet

adequately rehabilitated.   During the hearing, the individual testified that he has taken positive steps

toward rehabilitation.  He credibly testified that he is currently involved in an alcohol counseling

program and is committed to the program. However, the individual, who testified that he has not

consumed alcohol in seven months, has not yet established a sufficient pattern of abstinence.   See

Adjudicative Guideline G at 23(b).  I am persuaded by the DOE psychiatrist’s opinion that the

individual’s alcohol dependence is on the severe end of the spectrum, and thus requires a longer

period of sobriety to be considered rehabilitated and reformed. Because there is compelling expert

testimony that the individual needs three years of  sobriety with a minimum of one year of treatment,

I find that the individual has not yet provided adequate evidence to mitigate the security concerns

under Criteria H and J.

B.  Criterion L

With respect to the Criterion L security concerns which relate to the individual’s honesty and

trustworthiness,  I believe these concerns are inextricably intertwined with the judgement and

reliability concerns found in Criteria H and J.  During the hearing, the individual did not offer any

explanation, other than his guilt and embarrassment, for not telling the truth when questioned about

his alcohol after an August 2010 breath test.  He intentionally misrepresented the truth because he
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was afraid of the consequences of his behavior. After considering the “whole person,” I am

convinced that the DOE cannot rely, at this time, on the individual’s ability to make sound judgment

calls regarding the safeguarding of classified information.  See Adjudicative Guidelines at (2)a.  I

therefore find that the individual has not mitigated the LSO’s concerns with this conduct.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H, J and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria H , J and L.  I therefore cannot find that restoring the individual’s access authorization

would not endanger the common defense and security and would be consistent with the national

interest. Accordingly, I find that the individual’s access authorization should not be restored.  The

parties may seek review of this Decision by an Appeal Panel under the regulations set forth at 10

C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: June 9, 2011        
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Name of Case:    Personnel Security Hearing 
 
Date of Filing:   March 3, 2011  
 
Case Number:   TSO-1013 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual should not 
be granted a security clearance at this time.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and is an applicant for a DOE 
access authorization.  In the report of a background investigation, the Office of Personnel 
Management noted that the individual had a history of anger, unusual behaviors, animal abuse, 
illegal drug use, court-ordered anger management, and counseling.  The Local Security Office 
(LSO) interviewed the individual on June 9, 2010, regarding these concerns in a Personnel Security 
Interview (PSI).   Because the LSO could not resolve these issues to its satisfaction, it referred the 
individual to a DOE consultant psychiatrist (the DOE psychiatrist) for evaluation.  Based on that 
evaluation and her review of the individual’s personnel security file, the DOE psychiatrist diagnosed 
the individual as suffering from Bipolar Disorder Type I and Alcohol Abuse.  The LSO then 
determined that derogatory information existed that cast into doubt the individual’s eligibility for 
access authorization. The LSO informed the individual of this determination in a Notification Letter 
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that set forth the DOE’s security concerns and the reasons for those concerns. Exhibit 1. The 
Notification Letter also informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced seven exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist at the hearing.  The individual 
introduced three exhibits and presented the testimony of three witnesses in addition to his own 
testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
Since at least 2003, the individual has displayed a significant number of behaviors that raise doubts 
about his eligibility for a security clearance, all of which he related during his PSI or psychiatric 
evaluation.  In 2003, the individual verbally assaulted youths, which resulted in his being charged 
with misdemeanor assault and attending court-ordered anger management classes.  In 2005 and 
2008, after long bouts of sleeplessness, the individual had visual hallucinations.  He sought help for 
suicidal thoughts in November or December 2008, and admitted he intended to kill himself in 
January 2009 when he drank a fifth of hard liquor in a single sitting.  He also related that he was 
angry, bitter, and resentful person, that he had sought treatment for his moods, and that he had 
abused his dog.  Regarding his alcohol consumption, the individual admitted that he drank alcohol to 
the point of intoxication roughly twice a week from 2006 to 2009, he drove while intoxicated two to 
three times a year, had reported to work with a hangover, and occasionally missed work due to his 
alcohol use.  Finally, he admitted that, knowing that he should not drink alcohol while taking certain 
prescribed medications, he stopped taking his medication on the weekends, when he did the majority 
of his drinking. 
 
In her report of the October 10, 2010, evaluation she conducted of the individual, the DOE 
psychiatrist concluded that the individual met the criteria for Bipolar Disorder Type I established in 
the Diagnostic and Statistical Manual of the American Psychiatric Association, Fourth Edition, Text 
Revision (DSM-IV TR).  Exhibit 4 at 25.  The DOE psychiatrist also concluded that the individual 
met the DSM-IV TR criteria for Alcohol Abuse, without adequate evidence of rehabilitation or 
reformation.  Id.   She further concluded that each of these conditions was an illness or mental 
condition that causes or may cause a defect in judgment or reliability.  Id. at 26-27.  Moreover, the 
DOE psychiatrist reported that the individual displayed borderline and antisocial personality traits 
that, in her opinion, increased the risk of a significant defect in judgment or reliability.  Id. at 25, 26-
27. 
 
The individual’s history of unusual behavior and the DOE psychiatrist’s diagnosis of the individual  
raise national security concerns under paragraphs (h) and (j) of the criteria for eligibility for access 
to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Criterion H concerns 
arise when the individual has “[a]n illness of mental condition of nature which, in the opinion of a 
psychiatrist . . ., causes or may cause a significant defect in judgment or reliability.”  10 C.F.R. 
§ 710.8(h).  As support for invoking this criterion, the Notification Letter cites the DOE 
psychiatrist’s diagnosis of Bipolar Disorder and her determination that the individual’s illness causes 
or may cause a significant defect in judgment or reliability, and further cites his two episodes of 
sleeplessness and hallucinations, his two episodes of suicidal thoughts, his abuse of his dog, and the 
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2003 misdemeanor assault charge.  Under Criterion J, concerns arise when derogatory information 
indicates that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist . . . as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  The Notification Letter cites the DOE psychiatrist’s diagnosis of Alcohol Abuse and the 
individual’s admissions regarding his alcohol intoxication, its effect on his work, his driving while 
intoxicated, and his unilateral curtailment of prescribed medications on weekends as derogatory 
information that supports the invocation of Criterion L. 
 
This derogatory information adequately justifies the DOE’s invocation of Criteria H and J, and raises 
significant security concerns. Conduct involving psychological conditions that, in the opinion of a 
duly qualified mental health professional, may impair an individual’s judgment, reliability or 
trustworthiness can raise questions about an individual’s ability to protect classified information.    
See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information, The White House (December 19, 2005) (Adjudicative Guidelines), at Guideline I.  A 
diagnosis of Alcohol Abuse or Alcohol Dependence raises similar concerns.  Id. at Guideline G. 
 
III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
At the hearing, the individual testified that, as a result of the steps he has taken to address his Bipolar 
Disorder and unhappy relationships with women, he no longer displays any of the behaviors that 
raised concerns for the LSO.  Although he did not challenge the accuracy of the great majority of the 
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factual bases for the LSO’s concerns,3 he offered explanations for each of those concerns. More 
important than those explanations, however, was the evidence he produced that he was no longer in 
a toxic relationship, that his Bipolar Disorder was now well controlled through medication, that he 
was engaged in a therapeutic effort, and that he was no longer consuming alcohol.  Transcript of 
Hearing (Tr.) at 74.  He testified that he had not hurt his dog, which he still owns, for over a year. Id. 
at 76.  His last manic episode was in October 2010, during the DOE psychiatrist’s evaluation of him, 
triggered, he believed, by nervousness.  Id. at 104.  His last hallucination was is 2008. Id. at 105.  He 
has had no thoughts of suicide since January 2009.  Id.  His anger was under control, as he had been 
goaded to fight at a recent party, and maintained his calm.  Id. at 95.   
 
He testified that he had consumed no alcohol since September 2010, three weeks before his DOE 
psychiatric evaluation, but admitted that he had drunk alcohol once recently, in mid-April 2011.  He 
stated that a chance meeting with a girlfriend of his ex-fiancée brought back memories of a 
relationship he was not yet over.  He went home and drank a six-pack of beer.  Because his 
psychiatrist had warned him not to consume alcohol while taking lithium, he drank copious amounts 
of water before and after the six-pack, to stave off dehydration, which he believed to be the danger 
of mixing alcohol with lithium.  Id. at 88.  He testified that he made a conscious choice to be 
abstinent in June 2010, a conscious choice to drink that night, and a commitment to be abstinent 
again.  Id. at 89-90.  He did not believe he has an alcohol problem now, and had not discussed his 
alcohol use with his psychiatrist, counselor, or Co-Dependents Anonymous (CoDA) sponsor, but 
acknowledged that he had a problem with alcohol in the past.  Id. at 97-99.    
 
The individual has seen a mental health counselor intermittently since October 2008.  Although the 
individual first sought counseling for marital issues and problems he regarded as relating to co-
dependence and emotional distress, the counselor raised the possibility that the individual might be 
bipolar, which the individual was “not ready to accept.”  Exhibit A at 1-2.  Ultimately, in June 2010, 
after the breakup of his marriage, two suicide attempts, a new relationship and its subsequent 
breakup, impulsive alcohol use and other impulsive behavior, the individual came to accept the 
possibility that he might suffer from Bipolar Disorder.  Id. at 3.  The counselor referred the 
individual to a psychiatrist, who diagnosed the individual with Bipolar Disorder and began 
prescribing medication to control the illness, first risperidone alone, adding lithium in October 2010. 
 Id. at 4.  At the counselor’s suggestion, the individual began attending CoDA meetings and obtained 
a sponsor in that program.  Id.  The counselor reported that the individual has made consistent 
progress since starting lithium, abstaining from smoking and alcohol, attending CoDA meetings, and 
eliminating impulsive control issues.  Id.  He agreed with the DOE psychiatrist’s diagnosis of 
Bipolar Disorder and felt that the individual, six months into his course of treatment with lithium at 
the time of his report, is now functioning within normal limits.  He disagreed with the DOE 
psychiatrist’s diagnosis of Alcohol Abuse and identification of borderline and antisocial personality 
traits, contending that the individual’s excessive alcohol use and impulsive behavior are “cluster 
symptoms” relating to the individual’s Bipolar Disorder, particularly because these problems 
resolved as soon as the Bipolar Disorder was effectively treated.  Id. at 5.   

                                                 
3    He did assert that the DOE psychiatrist had mischaracterized his level of intoxication in her reporting that he was 
significantly impaired on those occasions when he drove while intoxicated.  See Exhibit 4 at 22.  He nevertheless agreed 
that he believed his blood alcohol content would have been above the legal limit on those occasions.  Transcript of 
Hearing (Tr.) at 84-86. 
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The individual’s treating psychiatrist testified that the individual has made remarkable progress 
managing his Bipolar Disorder.  He responded excellently to lithium, and is atypical in his 
willingness to comply with treatment.  Tr. at 38, 65.  He stated that as long as the individual was 
compliant with his medication regimen, he was at low risk of a relapse of manic or depressive 
episodes.  Id. at 54, 66.  He further testified that he approves of the individual’s participation in 
CoDA, not as a treatment for Bipolar Disorder, but because it may give him insights into his 
relationships with others, on which Bipolar Disorder often has adverse effects.  Id. at 66.  While he 
himself diagnosed the individual with Bipolar Disorder Type I, he, like the counselor, disagreed with 
the DOE psychiatrist’s diagnosis of Alcohol Abuse in this case.  He conceded that the individual 
technically meets the DSM-IV TR criteria for Alcohol Abuse, but expressed the opinion that the 
individual’s abuse is at a level that is too minimal to be treated.  Id. at 42, 49, 51-52.    
 
The individual’s CoDA sponsor also testified at the hearing.  CoDA is similar to Alcoholics 
Anonymous, in that it is a 12-step program in which participants establish an intimacy with a higher 
power, but different in that the illness addressed is not alcoholism, but rather codependence.  Id. 
at 15.4  The first step in the program is admitting that we are powerless over others (as opposed to 
“over alcohol”), and that our lives have become unmanageable.  Id. at 18.  The remaining 11 steps 
are the same as those followed by Alcoholics Anonymous participants.  Id. The sponsor speaks with 
the individual daily and meets with him once a week, and testified that the individual has made 
outstanding progress.  Id. at 11-13.  He stated that as a sponsor, he helps a sponsee with his 
codependence issues but refers him to a therapist should issues arise “out of my ballpark,” such as 
other addictions or compulsions, or to a psychiatrist if he observes, for example, depression.  Id. at 
23-24.   
 
After hearing the testimony of all the other witnesses, the DOE psychiatrist testified. She did not 
concur with the opinions of the individual’s counselor and treating psychiatrist that the individual’s 
abuse of alcohol was merely a symptom of his Bipolar Disorder.  Instead, she felt that her diagnosis 
was correct, that the individual suffered from two co-existing conditions.  Id. at 128.  The fact that, 
at the time of her evaluation, the individual had stopped drinking alcohol but was still having a 
manic episode was evidence that the two illnesses were not linked. Id. at 124.  She also expressed 
concern that the individual had recently consumed a large quantity of alcohol one evening recently, 
after successfully abstaining for months.  Choosing to drink the six-pack, according to the DOE 
psychiatrist, showed poor judgment with respect to alcohol use, as it demonstrated the individual’s 
vulnerability when he made a self-defeating choice triggered by stress.  Id. at 125, 127.  Drinking 
alcohol while taking lithium, moreover, reflects hazardous, risky behavior, a criterion of Alcohol 
Dependence, a disorder more serious than Alcohol Abuse.  Id. at 135.   
 
The DOE psychiatrist further testified about the effectiveness of the treatment of each of the 
individual’s illnesses.  She stated that the individual was receiving no treatment for his Alcohol 
Abuse because it is not the focus of the treatment he is receiving from his CoDA sponsor, his 
counselor, or his  psychiatrist, nor is it a concern of the individual himself.  Id. at 128.  For that 
reason, the DOE psychiatrist concluded that there was no evidence of rehabilitation and the 

                                                 
4   The sponsor testified that he and the individual have defined codependence as a disease “induced by child abuse that 
leads to self-defeating relationships with self and others.”  Id.  (omitting source cited).    
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individual’s risk of relapse to Alcohol Abuse is moderate.  Id. at 128, 131.  With respect to the 
individual’s Bipolar Disorder, the DOE psychiatrist testified that, although lithium appears to be 
controlling the illness effectively, the coexistence of substance abuse makes the treatment of Bipolar 
Disorder more difficult.  Id. at 125.  For example, the individual’s recent consumption of six beers, 
despite his awareness that he should not combine alcohol with lithium, led her to question his future 
compliance with the medication, despite the positive testimony of his treating psychiatrist.  Id. at 
129.  In light of the complexity of the individual’s psychiatric issues, the DOE psychiatrist 
concluded that he has a moderate risk of relapse of Bipolar Disorder in the future.  Id. at 131.   
 

A.  Criterion J:  Alcohol Abuse 
 
After considering all the evidence presented in this proceeding, I find that the individual suffers from 
Alcohol Abuse.  When he saw the DOE psychiatrist in October 2010, he had stopped drinking for a 
significant period, yet the DOE psychiatrist and the individual agree that he was having a manic 
episode at the time of the evaluation.  This demonstrates, to some degree, that the Alcohol Abuse is 
not linked to the Bipolar Disorder.  Further evidence that the illnesses were not linked came out at 
the hearing, when the individual admitted he had consumed a six-pack of beer one evening within a 
month of the hearing, at which time his Bipolar Disorder had been under control for several months. 
These facts convince me that the individual’s Alcohol Abuse is a discrete illness and not merely a 
symptom of his Bipolar Disorder.  The evidence is consistent that the individual has received no 
treatment for his Alcohol Abuse.  The individual testified that he does not believe he currently has 
an alcohol problem.  Id. at 97-99.  CoDA focuses on accepting one’s powerlessness over others, not 
over alcohol.  Id. at 181.  Neither his counselor nor his treating psychiatrist feels his Alcohol Abuse 
deserves treatment, either because it is merely a symptom of his Bipolar Disorder that resolves as 
long as the Bipolar is under control, or because it is too insignificant to be treated.  Exhibit A; Tr. at 
41-42.  A recent episode of drinking to excess indicates that there is a significant risk that the 
individual may abuse alcohol in the future.  Because the individual continues to suffer from Alcohol 
Abuse but has received no treatment for it, I must conclude that the individual has not mitigated the 
LSO’s concerns under Criterion J regarding his alcohol consumption. 
 

B.  Criterion H:  Bipolar Disorder Type I 
 
All the mental health professionals who either testified at the hearing or treat the individual  
diagnosed the individual with Bipolar Disorder Type I.  The sole issue before me, therefore, is 
whether the individual has mitigated the concerns raised by such a diagnosis.  Although the 
individual at first resisted the possibility that he suffered from Bipolar Disorder, he accepted that 
diagnosis in June 2010 and, by October 2010 he and his psychiatrist had discovered a 
pharmacological regimen that has permitted him to control his illness extremely well.  His counselor 
and his psychiatrist reported that he is exceptionally compliant with his medications, and his 
psychiatrist testified that the individual’s risk of relapse is low, provided he remains compliant.  On 
the other hand, a recent evening of consumption of a six-pack of beer, while taking lithium and 
while cognizant of his psychiatrist’s warning not to drink alcohol while taking lithium, raises a doubt 
that the individual will be fully compliant with his prescribed medications in the future.   As a result, 
I agree with the DOE psychiatrist’s assessment that the individual’s risk of relapse is moderate 
rather than low.  After reviewing all the evidence before me, I conclude that the individual has not 
sufficiently mitigated the LSO’s concerns under Criterion H regarding his Bipolar Disorder. 
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V.  CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria H and J, and therefore has not demonstrated that granting an 
access authorization to him would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual should not be granted an 
access authorization at this time. The individual may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 19, 2011 
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OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer=s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 3, 2011 
   
Case Number:  TSO-1014 

 
This Decision concerns the continued eligibility of XXXXXXXXXXXXXXX (hereinafter 
referred to as “the individual@) to hold an access authorization under the regulations set 
forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.@  As set forth below, it is my 
decision, based on the evidence and testimony presented in this proceeding, that the 
individual=s access authorization should not be restored at this time.1         
   

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor and has held a 
security clearance at the request of his employer since 1998.  DOE terminated his 
clearance in 2005, and then reinstated it in 2007 after a favorable psychiatric evaluation.  In 
July 2010, the individual’s wife filed a restraining order against him. He reported the 
incident to the local security office (LSO) and the LSO conducted a personnel security 
interview (PSI) with the individual in August 2010.  The PSI did not resolve the security 
concerns and the individual agreed to be evaluated by a DOE consultant-psychiatrist.   
 
In November 2010, a DOE consultant-psychiatrist (DOE psychiatrist) interviewed the 
individual and concluded that the individual met the criteria for Borderline Personality 
Disorder (BPD), as set forth in the Diagnostic and Statistical Manual of Mental Disorders, 
4th Edition, Text Revised (DSM-IV-TR), and that he suffered from an illness or mental 
condition which causes or may cause a significant defect in his judgment or reliability.2  The 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm. 
 
2 Borderline Personality Disorder is “[a] pervasive pattern of instability of interpersonal relationships, self-
image, and affects, and marked impulsivity beginning by early adulthood and present in a variety of contexts, 
as indicated by 5 (or more) of the following: (1) Frantic efforts to avoid real or imagined abandonment; (2) a 
pattern of unstable and intense interpersonal relationships characterized by alternating between extremes of 
idealization and devaluation; (3) identity disturbance: markedly and persistently unstable self-image or sense 
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LSO suspended his access authorization and then informed the individual how to proceed 
to resolve the derogatory information that had created a doubt regarding his eligibility for 
access authorization.  Notification Letter (December 2010).  The Notification Letter stated 
that the derogatory information regarding the individual falls within the purview of 10 C.F.R. 
§ 710.8 (h) and (l) (Criteria H and L).3  As for Criterion H, the Notification Letter referred 
specifically to: (1) the diagnosis of the DOE psychiatrist that the individual suffers from 
Borderline Personality Disorder (BPD), an illness or mental condition which causes or may 
cause a significant defect in judgment or reliability; and (2) a July 2010 diagnosis by his 
treating psychologist that he suffers from BPD.  As regards Criterion L, DOE noted that: (1) 
the individual admitted in his August 2010 PSI that he had contacted his spouse in violation 
of an active restraining order against him, and (2) he admitted in a November 2010 
psychiatric evaluation that, in violation of the restraining order, he contacted his spouse 
every two weeks and had visited her at her place of employment three weeks prior to the 
evaluation.  Notification Letter.   According to the LSO, this tends to show that he has 
engaged in unusual conduct or is subject to circumstances which furnish reason to believe 
that he is not reliable or trustworthy. 
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to 
request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me 
as Hearing Officer in this case.  After conferring with the individual and the appointed DOE 
counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing the individual, who was 
represented by counsel, testified on his own behalf and also called seven witnesses. DOE 
counsel called the DOE psychiatrist as a witness.  The transcript taken at the hearing shall 
be hereinafter cited as ATr.@  Various documents that were submitted by the parties during 
this proceeding constitute exhibits to the hearing transcript and shall be cited as AEx.@  DOE 
exhibits are numbered, and the individual’s exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 

                                                                                                                                                             
of self; (4) impulsivity in at least two areas that are potentially self-damaging (e.g., spending, sex, substance 
abuse, reckless driving, binge eating); (5) recurrent suicidal behavior, gestures, or threats, or self-mutilated 
behavior; (6) affective instability due to a marked reactivity of mood (e.g., intense episodic dysphoria, 
irritability, or anxiety usually lasting a few hours and only rarely more than a few days); (7) chronic feelings of 
emptiness; (8) inappropriate, intense anger or difficulty controlling anger (e.g., frequent displays of temper, 
constant anger, recurrent physical fights); (9) transient, stress-related paranoid ideation or severe  dissociative 
symptoms.  DSM-IV-TR at 706-710.  
 
3 Criterion H concerns information in the possession of the agency that the individual has an illness or mental 
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may 
cause a significant defect in judgment or reliability.  10 C.F.R. 710.8 § (h).  DOE invokes Criterion L when it is 
in possession of information that indicates that the individual has engaged in unusual conduct or is subject to 
circumstances which tend to show that he is not honest, reliable, or trustworthy or which furnish reason to 
believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act 
contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l).   
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the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c).4  After due deliberation, I find that the individual=s access authorization should 
not be restored at this time because I cannot conclude that such a restoration would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 

A. Findings of Fact 
 

The individual first sought counseling in high school to deal with his feelings after a failed 
relationship.  After high school, he attended college and married his first wife in 1993.  Ex. 5 
at 2.  He became depressed by work-related issues in 1996, and began counseling again.  
In 1997, his counselor referred him to a psychiatrist for antidepressant medications, which 
he took for a few months until he experienced negative side effects.  In 2000, he began 
having marital problems and moved out of his home.  Id.  In December 2000, he started 
taking an antidepressant but stopped after three months.  He divorced his wife in March 
2001.  Id.  In September 2001, the LSO received an incident report that the individual was 
arrested for battery against a household member, his ex-wife. In October 2001, a PSI 
resolved the security concern when it was determined that the ex-wife’s boyfriend had 
beaten her and the charges were dropped.    
 
In July 2003, the individual married his second wife.  Id. at 3.  In June 2005, his wife asked 
for a divorce and the individual began seeing a counselor for marriage problems.  The 
counselor diagnosed a depressive disorder and he was prescribed an antidepressant.  Ex. 
5 (2007 Report) at 3.  In July 2005, he was divorced after two years of marriage.  The night 
that he signed the divorce papers, he took an overdose of pills and was admitted to a local 
hospital.  Id. at 4.  In August 2005, he met with a psychiatrist who noted the individual’s 
suicide attempts.  On September 1, 2005, the individual received a restraining order issued 
by his second ex-wife for alleged telephone and email harassment.   Id.  He took an 

                                                 
4  The applicable factors are:  “the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency of the conduct; 
the age and maturity of the individual at the time of the conduct; the voluntariness of the participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for 
the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuance or 
recurrence; and other relevant and material factors.” 10 C.F.R. § 710.7(c) 
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overdose that night and was taken to a local hospital and then transferred to a psychiatric 
hospital.  He was voluntarily admitted to the psychiatric hospital and stayed there for five 
days, where he was diagnosed with Major Depressive Disorder. Id.  DOE terminated his 
clearance prior to resolution of the incident on September 7, 2005.  He began to participate 
in Al-Anon in October 2005.5  In January 2006, he began weaning himself off 
antidepressants.  Id.  at 5. In early 2006, after a fitness for duty evaluation, he was released 
to full duty with no restrictions.  Id. at 5.    After a May 2007 PSI and a favorable August 30, 
2007, psychiatric evaluation by a DOE psychiatrist, DOE reinstated his clearance in 
October 2007.  Ex. 4 at 10.  The DOE psychiatrist found that the individual had not 
exhibited any symptoms of depression in the two years prior to the evaluation in August 
2007.  Ex. 5 at 8.      
 
In October 2009, the individual met a woman on a computer-dating site and they married in 
February 2010.  This was the sixth marriage for his wife.  Ex. 4 (2010 Report) at 4.  The 
individual began to display anger and jealousy on their honeymoon, and his wife consulted 
a therapist on her return.  Tr. at 226-229; Ex. 12 at 11-14.  Within a few months, his wife 
considered leaving him because of his anger.  Ex. 12 at 14.  In May 2010, she left the 
home for two weeks on a work assignment. During her trip, the individual began sending 
her emails—some told her he loved her and some told her that he hated her.  Ex. 12 at 16, 
20; Tr. at 232.  He threatened to harm himself if she did not return. Id.  On June 3, 2010, 
the individual was arrested for battery against a household member.  Ex. 9.  His wife 
alleged that he slammed his fist into the walls of their home, banged his head into the wall 
and shoved her.  She also alleged that he abused her verbally and sent emails threatening 
to kill himself and to destroy her belongings.  He had reported her car as stolen, cancelled 
her phone, changed passwords on their bank account, slammed her dog into a door, and 
posted inappropriate items on her Facebook account.  Report at 5; Ex. 12 at 32-33.   His 
wife left the home and moved in with a friend.  On June 7, 2010, the individual began to see 
a psychologist at the request of his wife.  Report at 5; Ex. 12 at 21.  He had four one-hour 
sessions with the psychologist, who diagnosed BPD. The psychologist referred him to a 
psychiatrist for evaluation regarding medications.  Ex. 4 (Report 2010) at 6.  The 
psychiatrist concurred with the diagnosis of BPD and prescribed medication to treat the 
symptoms of angry outbursts and irrational thinking.  Id.   
 
On June 23, 2010, the individual’s wife filed a temporary protective order against him 
alleging physical and emotional abuse, and that he had threatened to kill himself.  Ex. 12 at 
21.  The individual admitted that he had destroyed her computer and backup storage drive 
which contained an important project.  Tr. at 206, 235; PSI 2010 at 16.  On June 30, 2010, 
the individual had a final meeting with his psychologist, who referred him to a counselor 
who specializes in a therapy technique for BPD.  Ex. 12 at 35.  The protective order was 
granted at a hearing on July 8, 2010. The protective order, which expires on July 8, 2011, 
requires him to complete counseling and to take medications prescribed by the psychiatrist. 
Ex. 4 at 7; Ex. 9.  The individual began weekly one-hour sessions with the counselor and 
weekly group session.  Ex. 12 at 37.   He continued attending Al-Anon and sometimes Co-
Dependents Anonymous (CODA), a 12-step program similar to Al-Anon.   
 

                                                 
5 The individual’s father and first wife were alcoholics. 
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On November 18, 2010, a DOE psychiatrist conducted an evaluation of the individual and 
concluded that he suffered from BPD, a condition that causes or may cause a significant 
defect in his judgment or reliability.  Ex. 4 (2010 Report) at 13.  During the evaluation, the 
individual acknowledged violating the protective order by contacting his wife via text, email, 
and telephone every two weeks. Ex. 12 at 46-52.  He was still troubled by thoughts of 
jealousy regarding his wife.  He also admitted that he had visited her place of employment 
three weeks prior to the DOE psychiatric evaluation to talk to her about a utility bill and he 
became upset by the discussion.  Ex. 4 at 9.  The DOE psychiatrist concluded that the 
individual’s prognosis was guarded.  Id. at 13.       
 

B. The Notification Letter and the Security Concerns at Issue 
 

To support Criterion H, the LSO relied on the DOE psychiatrist’s report and the diagnosis 
of the individual’s treating therapist that the individual suffers from Borderline Personality 
Disorder.  Notification Letter; Ex. 4 at 12-13.  The DOE psychiatrist further opined that this 
condition causes or may cause a significant defect in the individual’s judgment or reliability. 
A mental condition such as BPD can impair a person’s judgment, reliability and 
trustworthiness, all of which can raise questions about an individual’s ability to protect 
classified information See Guideline I, Psychological Conditions, Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, Assistant to the 
President for National Security Affairs (December 29, 2005) (Guidelines) ¶ 28(a)-(b).   
 
To support the allegations under Criterion L, the LSO relies on information that the 
individual violated a protective order by contacting his spouse every two weeks by text, 
phone and email, and by visiting her place of employment.  Ex. 4 at 8; Ex. 12 (2010 PSI) at 
51-52, 56-57; Ex. 10.  These events create doubt about his judgment, reliability, and 
trustworthiness and question his ability or willingness to comply with laws, rules and 
regulations.  See Guideline J, Criminal Conduct, ¶ 30.   As set forth above, the LSO’s 
concerns are valid and I find that the LSO properly invoked Criteria H and L.   

 
C. Hearing Testimony 

 
1. Character Witnesses  

 
The individual’s wife, three colleagues and Al-Anon sponsor testified that the individual was 
an honest, hard-working person.  The colleagues considered him to be professional, level-
headed, and conscientious.  Tr. at 80-100; 139-153.  They described him as reserved and 
testified that he did seem sad after he announced his divorce.  They have not seen him 
angry. His sponsor said that he has seen positive change in the individual since they have 
been working together.  Tr. at 183-196.  The individual calls his therapist to discuss his 
actions and he does not act spontaneously.  All of the witnesses remarked that the 
individual in recent months has seemed happier and less distracted.   
 
The individual’s wife testified that they had a difficult relationship in the past, and admitted 
that she had filed a protective order against him.  Tr. at  206-208.  She noted that they had 
permission to email each other regarding the house and health matters, and she actually 
initiated contact with him. Tr. at 242.  In fact, she would have withdrawn the protective order 
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earlier but was not sure how to achieve this.  Tr. at 210, 246-247.   She testified that she 
loves her husband, is now seeing a marriage counselor, and wants her marriage to work.   
Tr. at 244.  She has noticed that he is much calmer now and she has not seen any anger 
since he has started treatment for BPD.  Tr. at 208.  In fact, he  recently helped her to fund 
a trip abroad to do a service project and seemed to adjust well to her departure, absence 
and return.  Id. at 203.  She has changed also.  Id. at 219.   
 

2. The Individual’s Expert Witnesses 
 
The individual called two expert witnesses: (1) his treating therapist and (2) a psychologist 
who had treated him in the past.  The psychologist testified that in 2005, she diagnosed him 
with major depressive episode, recurrent, and did not consider him “squarely in borderline 
personality disorder now.”  Tr. at 260-261. She opined that he has a dependent personality. 
She counseled him from June 2005 to May 2009 and they worked on relationship issues, 
abandonment, and impulse control, and choosing a healthier mate.  She acknowledged his 
problems with intimate relationships with women, but maintained that his problems were 
restricted to his romantic life.  She did not believe that his condition impaired his judgment, 
and considered him very honest and forthright.  Tr. at 263.   
 
The current therapist testified that the individual has mild BPD and has a depressive 
personality component, with a lot of anxiety. Tr. at 22.  The therapist has specialized 
training in dialectical behavior therapy, which is a three-stage therapy that treats BPD.  Id at 
22-23.  The individual had been attending skills class for one year and also attends weekly 
individual counseling sessions and telephone coaching sessions with the therapist. 
According to the therapist, the individual is very conscientious, has only missed two classes 
and faithfully completes his homework.  Tr. at 29-31.  The individual is in the first of the 
three phases of dialectical behavior therapy.  Id. at 54.  The therapist concluded that the 
individual’s problems are restricted to his romantic relationships with women and that he is 
not violent.  He testified that the individual is devoted to his wife, and that the contact 
between the two that occurred while the protective order was active was initiated by the 
individual’s wife.  Id. at 34-44.   He opined that the individual’s present prognosis is good 
and that his marriage will be enhanced by his therapy.  Id. at 71.  
   

3. The Individual 
 

The individual testified that he takes blame and responsibility for the actions that caused 
the situation resulting in his wife filing for a protective order in June 2010.  Tr. at 160.  He 
admits that he reacted badly when his wife left for a two-week work assignment.  However, 
as evidence of his rehabilitation, he notes that he reacted positively to her most current trip, 
in February 2011, when she was overseas for three months.  Id. at 120-125.  He paid for 
the trip and used the skills that he is learning in therapy to deal with her absence.  Id.  He 
attends a church, rides a bike, enjoys concerts and movies, and practices meditation to 
help him with stress tolerance. His last suicide attempt was in 2005, and he stopped 
smoking three months prior to the hearing.  Id. at 134.  His family is very supportive of his 
treatment program, as is his wife.  Id. at 164-166.  He meets with his sponsor weekly to 
talk, attends CODA once a week, and attends Al-Anon once a week.  Although he loves his 
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wife, he is confident that if she left him, he would be fine and he would be able to cope with 
her absence.  Id. at 161-163.   
 

4.  The DOE Psychiatrist 
 
The DOE psychiatrist was present during the entire hearing and testified at the end after 
observing all of the witnesses.  Tr. at 302-335.  At the hearing, he testified that the 
diagnosis of BPD was still valid, but that the individual’s prognosis has improved from 
guarded to fair.  Id. at 319.  He said that in the five months since he completed the report of 
his psychiatric evaluation, there have been no dramatic changes in the individual’s case, 
and the individual continues to improve slowly.  Id. at 303.  He disagrees with the opinion of 
the individual’s therapist that the individual has a mild case of BPD; rather he would 
consider it a moderate case because the individual had made at least one suicide attempt, 
his last two wives had filed protective orders against him, he had admitted himself as an 
inpatient at a psychiatric facility in 2005, and he had exhibited a delusional level of jealousy. 
 Id.   When he first evaluated the individual in 2007, he considered a diagnosis of BPD 
rather than depression, because the two diagnoses overlap.  However after the individual 
had another episode with the classic signs of BPD—i.e., irrationality and extreme anger 
after a break-up--he was comfortable changing his diagnosis to BPD.  Id. at 308-309. He 
noted that it is harder to give a favorable diagnosis to a person who suffers from BPD.  
Thus, although he concluded that the individual is handling his disorder “exceptionally 
well,” the DOE psychiatrist testified that the individual’s prognosis is fair because BPD is a 
difficult disorder, and the individual’s marriage is still in its early stages—e.g., the couple 
have been separated for 10 months and are not living together.  
 
The DOE psychiatrist testified that it was too early to determine how the disorder will play 
out because BPD is a long-term disorder that is slow to develop, and the individual is still in 
the early stages of the challenge of an intimate relationship.  When asked to comment on 
testimony from other witnesses that the individual’s problems were restricted to his 
romantic relationships and did not spill over into the workplace, the DOE psychiatrist 
explained that security concerns are broader than the workplace, and therefore the 
individual is still subject to a new episode.  Id. at 316-317.  Thus, he considered the 
individual’s prognosis to be fair, with a medium probability of recurrence.  He was 
impressed with the couple’s commitment to each other and to making their marriage work. 
Id. at 314.  Nonetheless, he opined that it is too early to conclude that the individual’s 
condition is in remission or under control—to do so, the individual must demonstrate a 
period of time with no episodes, and a stabilizing marriage will be important in this effort.  
Id. at 319-324.       
 

D. Mitigation of Security Concerns 
 

After a review of the record, I conclude, for the following reasons, that the individual has  
not mitigated the security concerns related to Criterion H and Criterion L.      
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1. Criterion H 
                                                           
At the time of the hearing, the DOE psychiatrist and the individual’s treating therapist 
agreed that the individual suffered from BPD.  His treating therapist specialized in a type of 
behavioral therapy designed for BPD, and he testified credibly that the individual was very 
conscientious in following the treatment plan.  Thus, the individual provided testimony and 
evidence that has demonstrated ongoing and consistent compliance with the treatment plan 
designed by his therapist, a mitigating factor under the Guidelines. See Guideline I, ¶ 29 
(a).  The therapist maintained that the individual’s prognosis is favorable.  Nonetheless, 
although I found the individual and his therapist very credible, I am persuaded by the 
testimony of the DOE psychiatrist that BPD is a long-term disorder and that the individual is 
still in the early stages of progress towards remission.  The testimony of the individual’s 
therapist—that after one year of therapy he is still in Stage One of a three-stage program 
designed to control BPD—also supports the prognosis of the DOE psychiatrist.  The DOE 
psychiatrist has opined that the individual’s BPD is not in remission and that his prognosis, 
although improved since the November 2010 psychiatric evaluation, is only fair at this time. 
 Id. at ¶29 (c).  The DOE psychiatrist explained that the individual must demonstrate time 
without any episodes to prove that his condition is in remission or under control.  His last 
episode was 11 months prior to the hearing and, according to the record, the individual has 
gone longer periods of time between episodes.  Therefore, I conclude that the individual 
has not mitigated the Criterion H concerns regarding the diagnosis of BPD.     
 
2. Criterion L 

 
To resolve a Criterion L concern arising from illegal conduct, an individual must show 
rehabilitation, including a passage of time without recurrence of the criminal activity.  See 
Guideline J, Criminal Conduct, ¶32(d) (evidence of successful rehabilitation, including the 
passage of time without recurrence of criminal activity, may mitigate a security concern 
regarding criminal conduct).  Even though the individual’s wife initiated contact with him 
while the protective order was in effect, the individual admitted that he maintained contact 
with his wife in violation of the order up to the day before the hearing, when the order was 
dismissed.  See Personnel Security Hearing, Case No. TSO-0956 (2010) (Criterion L 
concern not resolved when most recent criminal conduct occurred within the past year).  
Although the individual has acknowledged the behavior that caused the security concern, 
admits he was wrong, and has taken positive steps to alleviate the stressors and 
circumstances that caused the behavior, his BPD is not yet in remission or under control, 
according to the DOE psychiatrist.  Therefore, I cannot find that the behavior is unlikely to 
recur.  See Guideline E, Personal Conduct, ¶ 17 (d) (conduct involving questionable 
judgment may be mitigated if the individual acknowledges the behavior and then takes 
positive steps or obtains counseling to change that behavior and the behavior is unlikely to 
recur).  Therefore, I conclude that he has not mitigated the security concerns regarding 
Criterion L.   
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III. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8 (h) and 
(l).  After carefully reviewing the testimonial and documentary evidence in a common-sense 
manner, I find that the individual has not presented adequate mitigating factors for the 
Criteria H and L concerns.  Thus, in view of the criteria and the record before me, I cannot 
find that restoring the individual=s access authorization would not endanger the common 
defense and security and would be consistent with the national interest. Accordingly, I find 
that the individual’s access authorization should not be restored at this time. Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 13, 2011 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  March 3, 2011 
 
Case Number:  TSO-1015 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should restore the Individual’s access authorization.   
 
I. PROCEDURAL BACKGROUND 
 
The Individual is employed by a DOE contractor, and was granted a DOE access authorization in 
1970.  DOE Ex. 5.  During a routine reinvestigation regarding his security clearance, the 
Individual disclosed during an interview with an Office of Personnel Management (OPM) 
investigator that he had engaged in physical altercations with his wife.  DOE Ex. 10 at 56.  In an 
August 2010 Personnel Security Interview (PSI), the Individual provided additional information 
about those incidents, admitting that he had approximately ten altercations with his wife between 
1999 and 2010.  DOE Ex. 9 at 26.  After the PSI, the LSO referred the Individual to a DOE 
consultant-psychiatrist (“the DOE psychiatrist”) for an evaluation.  The DOE psychiatrist 
evaluated the Individual in October 2010 and issued a report.  DOE Ex. 8.  After reviewing the 
Individual’s personnel security file, the LSO informed the Individual in a February 2011 
Notification Letter that there existed derogatory information that raised security concerns under 
10 C.F.R. § 710.8 (h) and (l) (Criterion H and L, respectively).  See Notification Letter, 
February 7, 2011.  The Notification Letter also informed the Individual that he was entitled to a 
hearing before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced ten exhibits into the record and presented the testimony of one 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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witness, the DOE psychiatrist.  The Individual, represented by counsel, presented his own 
testimony, as well as the testimony of his wife, his supervisor, three current and former 
coworkers, and three friends.  The Individual also tendered one exhibit.  Indiv. Ex. A.   See 
Transcript of Hearing, Case No. TSO-1015 (cited herein as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III.  FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria H and L 
 

1. The Individual’s Physical Altercations with His Wife and Related Facts  
 
The Individual married his wife in 1999.  DOE Ex. 9 at 12.  He and his wife had “marital 
problems” and often argued.  Id. at 15.  According to the Individual, the arguments led to 
physical confrontations, consisting primarily of shoving or hitting on the shoulder, 
approximately ten times during their marriage.  Id. at 26-27.  Most of the incidents happened 
early on in their marriage.  Id. at 34.  The Individual and his wife began attending counseling 
together in 2002 to work on their marital problems.  Id. at 15.  In 2004 or 2005, the Individual’s 
counselor determined that the Individual had difficulty managing his anger and recommended 
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that the Individual see his primary care physician in order to obtain a prescription for an 
antidepressant.  Id. at 17, 20-23.  The Individual has taken the medication prescribed to him and 
has found it helpful in managing his mood and anger.  Id. at 23.  Since he has been on his 
medication, the Individual and his wife have argued, but the arguments have not escalated to 
physical altercations as frequently as they had in the past.  Id. at 33.  The Individual and his wife 
last had an argument that turned physical in approximately April or May 2010.  Id. at 32.   
 
As noted above, due to concerns raised by the Individual’s admission that he was involved in 
physical altercations with his wife, the LSO referred him to the DOE psychiatrist for an 
evaluation.  Following the October 2010 evaluation, the DOE psychiatrist diagnosed the 
Individual with Personality Disorder, Not Otherwise Specified, with Avoidant and Narcissistic 
Features.  DOE Ex. 8 at 14.  The DOE psychiatrist noted that this was an illness or condition 
which causes, or may cause, a significant defect in the Individual’s judgment or reliability.  Id. at 
17.   
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h); see also Adjudicative Guidelines, Guideline I, ¶ 27.  It is well-established 
that a diagnosis of a mental health disorder raises security concerns under Criterion H.  See id.,   
Personnel Security Hearing, Case No. TSO-0903 (2010); Personnel Security Hearing, Case No. 
TSO-0880 (2010).2 Based on the DOE psychiatrist’s diagnosis that the Individual meets the 
criteria for a personality disorder, I find that the LSO properly invoked Criterion H.   
 
Criterion L concerns circumstances tending to show that the Individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).  It is well-established that criminal 
conduct, such as assault, raises doubts as to an individual’s honesty, reliability and 
trustworthiness, and raises security concerns under Criterion L.  See Adjudicative Guidelines, 
Guideline J, ¶ 30 (“Criminal activity creates doubt about a person’s judgment, reliability, and 
trustworthiness.  By its very nature, it calls into question a person’s ability or willingness to 
comply with laws, rules and regulations.”); see also Personnel Security Hearing, Case No. TSO-
0507 (2007).  This is true regardless of whether the conduct resulted in formal criminal charges.  
Adjudicative Guidelines, Guideline J, ¶ 31(c).  Given the Individual’s admission that he has been 
involved in incidents of violence with his wife, the LSO had sufficient grounds to invoke 
Criterion L. 
 
B. Whether the Individual Has Mitigated the Security Concerns  
 

1. Criterion H – The Individual’s Mental Health Condition   

                                                 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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At the hearing, the Individual did not dispute the facts cited in the Notification Letter.  He 
recognized that he has had a problem controlling his anger in the past and he has taken steps to 
address it.  Tr. at 145.  Prior to the suspension of his access authorization, he saw his counselor 
off and on for approximately three years in order to gain insight on how to better communicate 
with his wife.  Tr. at 145-46.  As a result of the suspension of his access authorization and the 
related issues, he decided to begin seeing his counselor again in December 2010 for individual 
therapy, focusing specifically on addressing his anger issues.3  Tr. at 147.  The Individual noted 
that he is not proud of his physical altercations with his wife and he will not engage in that 
behavior again in the future.  Tr. at 148.  The Individual has found the counseling sessions 
helpful in addressing the causes of his anger problem.  For example, he realized that he has 
always been shy and, over time, developed an inferiority complex.  Tr. at 150.  Through his work 
with his counselor, he has learned to communicate better, stopping to listen where the other 
person is coming from.  Tr. at 151-52.  As to his marriage, he has learned to calm down and 
listen to what his wife is saying, rather than immediately arguing with her.  Tr. at 152.  The 
Individual stated that he is a much happier person now and that his last serious argument with his 
wife was in April or May 2010, over one year before the hearing.  Tr. at 166.  He intends to 
continue seeing his counselor as long as the counselor believes it is necessary.  Tr. at 156.  In 
addition to his therapy, he continues to take his antidepressant medication, and finds that it helps 
manage his anxiety.  Tr. at 164.  He intends to keep taking his medication as prescribed.  Id.   
 
The Individual’s wife acknowledged that, although the Individual is generally very laid-back, 
there have been incidents in the past where the Individual has pushed or shoved her.  Tr. at 102-
03.  Those incidents were not very frequent, and occurred more often in the beginning of their 
marriage.  Tr. at 104.  She is not afraid of the Individual and she does not believe the Individual 
will become physical with her again.  Tr. at 111.  She stated that the counseling has made “a 
huge difference” and that she has noticed positive changes in the Individual’s mood and behavior 
since he restarted his counseling.  Tr. at 112.  For example, she finds that he is much more open 
about his feelings, communicates better and apologizes when appropriate, and is generally more 
affectionate.  Tr. at 105.  She no longer feels like she has to “be careful” of what she says to him 
and he no longer believes she is criticizing him when she speaks to him.  Tr. at 115.  She does 
not remember the last time she and the Individual had an argument.  Id. 
 
In addition to the testimony from the Individual and his wife, several coworkers and friends 
testified regarding the Individual’s character and demeanor.  None of those witnesses had 
concerns regarding the Individual’s behavior, with several describing the Individual as quiet or 
laid-back.  See, e.g., Tr. at 21, 28, 47, 59, 79.  None of the Individual’s co-workers or friends has 
seen the Individual lose his temper or behave otherwise inappropriately.  Tr. at 16, 35, 49, 55, 73, 
86.  
 
After listening to all of the hearing testimony, the DOE psychiatrist presented an updated 
opinion.  He stated that following his evaluation of the Individual, he had “major concerns” 
about the level of the Individual’s anger, particularly toward his wife.  Tr. at 187.  The DOE 

                                                 
3 The Individual submitted a letter from his counselor confirming that he has engaged in therapy to “work on 
managing his anger.”  See Indiv. Ex. A.  The counselor noted that the Individual “has worked diligently and with 
good motivation” and has “made much progress.”  Id.  
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psychiatrist was pleased to hear that the Individual reengaged in counseling to address his anger 
issues and is “highly encouraged” by the work the Individual is doing in therapy.  Tr. at 191.  
The DOE psychiatrist noted as positive factors the fact that the Individual has not become violent 
with his wife in over one year and now has an increased awareness of the “intolerability of 
physical violence in the relationship.”  Tr. at 192-93.  The DOE psychiatrist concluded that, 
given the Individual’s greater insight into his condition, his willingness to address it through 
counseling, and the progress he has made, the Individual no longer has an illness or condition 
which causes or may cause a defect in his judgment or reliability, and the likelihood that he 
would manifest such a defect in the future was “low.”  Tr. at 194, 198. 
 
After considering the hearing testimony and reviewing the record as a whole, I find that the 
Individual has successfully mitigated the security concerns raised by his diagnosis of 
“Personality Disorder, Not Otherwise Specified, with Avoidant and Narcissistic Features.”4 
I am persuaded by the Individual’s testimony that he has actively engaged in treatment to address 
his anger management problem and that, having found the treatment beneficial, he intends to 
continue attending his therapy sessions and taking his medication.  The Individual has 
demonstrated a willingness to address his condition.  Based on my observations of the Individual 
at the hearing, as well as the testimony of his witnesses, he has clearly gained insight on how to 
manage his anger-related issues.  This was especially corroborated by the Individual’s wife, who 
spoke candidly about the problems they used to experience in their marriage and the marked 
improvement in her relationship with the Individual since he began attending counseling.  
Finally, the DOE psychiatrist was particularly impressed by the Individual’s progress and 
determined that he no longer suffers from a condition that caused or may cause a defect in his 
judgment or reliability.  Based on the foregoing, I find that the Individual has presented adequate 
evidence of rehabilitation and reformation from a mental illness or condition which causes or 
may cause a significant defect in his judgment or reliability and has, therefore, mitigated the 
Criterion H concerns cited in the Notification Letter.  See, e.g., Personnel Security Hearing, Case 
No. TSO-0822 (2010) (individual who engaged in counseling consistently and complied with 
medications demonstrated low risk of relapse); Personnel Security Hearing, Case No. TSO-0428 
(2007) (concerns raised by individual’s mental health condition mitigated by evidence that 
individual’s condition was under control and risk of demonstrating a defect in judgment or 
reliability in the future was low). 
 

2. Criterion L – The Individual’s Unusual Conduct   
 
The incidents listed in the Notification Letter under Criterion L – the Individual’s physical 
altercations with his wife – are directly tied to the concerns regarding the Individual’s mental 
condition listed above under Criterion H.  Because I have found that the Individual has mitigated 

                                                 
4 The Adjudicative Guidelines set forth several conditions which may serve to mitigate security concerns associated 
with an individual’s mental or psychological condition.  Those conditions include: “(a) the identified condition is 
readily controllable with treatment, and the individual has demonstrated ongoing and consistent compliance with the 
treatment plan; (b) the individual has voluntarily entered a counseling or treatment program … and the individual is 
currently receiving counseling or treatment with a favorable prognosis by a duly qualified mental health 
professional; [and] (c) [a] recent opinion by a duly qualified mental health professional … that an individual’s 
previous condition is under control or in remission, and has a low probability of recurrence or exacerbation.”  See 
The Adjudicative Guidelines, Guideline I, ¶ 29.    
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the Criterion H concerns pertaining to diagnosis of “Personality Disorder, Not Otherwise 
Specified, with Avoidant and Narcissistic Features,” I conclude that he has also mitigated the 
related Criterion L concerns.        
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H and L of the 
Part 710 regulations.  I also find that the Individual has presented sufficient information to 
resolve those concerns.  Therefore, I conclude that restoring the Individual’s suspended access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should restore the Individual’s suspended access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: July 26, 2011 
 
 
 
 
 



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   March 7, 2011 
 
Case Number:   TSO-1016 
 
 
 
This Decision concerns the eligibility of XXXX X. XXXXX (hereinafter referred to as “the 
Individual”) to obtain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that a security clearance should not be granted to the Individual. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had deliberately misrepresented or omitted required information 
during the DOE security clearance process, had engaged in illegal drug use, engaged in unusual 
conduct which brought his honesty, trustworthiness, and reliability into question, and been 
diagnosed by a psychiatrist as suffering from alcohol abuse, an illness or mental condition of a 
nature which causes, or may cause, a significant defect in judgment or reliability.1   

                                                 
1  The Notification Letter alleges that the Individual has: (1) “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Questionnaire for Sensitive (or National Security) Positions . . .  in response to 
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or 
proceedings conducted pursuant to ' 710.20 through ' 710.31,@ 10 C.F.R. ' 710.8(f);  (2) “[t]rafficked in, sold, 
transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled 
Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, 
cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to 
dispense drugs in the practice of medicine, or as otherwise authorized by Federal law,@ 10 C.F.R. ' 710.8(k); (3) 
“[a]n illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, 
causes or may cause, a significant defect in judgment or reliability,” 10 C.F.R. § 710.8(h); (4) “[b]een, or is, a 
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on March 9, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his girlfriend, his supervisor, his union steward, four of the Individual’s coworkers 
and a DOE consultant psychiatrist (Psychiatrist B).  See Transcript of Hearing, Case No. 
TSO-1016 (hereinafter cited as ATr.@).  The LSO submitted 31 exhibits, marked as Exhibits 1 
through 31, while the Individual submitted three exhibits, marked as Exhibits A through C. 
 
II. FINDINGS OF FACT 
 
The present proceeding involves an Individual who has an extensive pattern of criminal activity.  
In 1986, he vandalized a motor vehicle.  In September 1989, he was cited for soliciting a 
prostitute.  He was arrested for Driving While Intoxicated (DWI) on five occasions: April 27, 
1989, August 19, 1989, May 19, 2000, April 9, 2005, and October 26, 2005.  On March 21, 
1991, the Individual was arrested for Domestic Violence. 
 
In 1990, the Individual received 12 weeks of treatment for alcohol abuse. Exhibit 4 at 3.  The 
Individual was evaluated by a counseling agency (the Counseling Agency) in December 2005.  
The Counseling Agency diagnosed him with alcohol dependence.  Id. at 8.  As part of the 
Individual’s treatment plan, he was required to attend at least two Alcoholic’s Anonymous (AA) 
meetings a week, a weekly individual counseling session and a weekly group counseling session.  
Id.  The Individual stopped attending AA meetings and discontinued counseling in December 
2008.  Id. 
 
The Individual has completed, signed, and submitted at least 13 Questionnaires for National 
Security Positions (QNSP) to the LSO during the time period beginning on March 9, 1992, and 
ending on February 5, 2010.2  The LSO has conducted at least five Personnel Security Interviews 
of the Individual: the first was conducted on January 21, 1993, and the most recent was 
conducted on September 22, 2010.3         
 

                                                                                                                                                             
user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse,” 10 C.F.R. § 710.8(j); and (5) “[e]ngaged in any unusual 
conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national security,”  
10 C.F.R. ' 710.8(l).   
   
2  Copies of these QNSPs appear in the record as Exhibits 14 through 26.  
   
3  Transcripts of these PSIs appear in the record as Exhibits 27 through 31. 
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On January 21, 1993, the Individual signed a DOE Drug Certification.4  The Individual has also 
signed at least 11 DOE Security Acknowledgements during the time period beginning on 
June 14, 1993, and ending on November 20, 2009.5  The Individual has admitted that he used 
marijuana on one or two occasions while holding a security clearance in 1994 or 1996.6  
Exhibit 6 at 10.  In his August 4, 2004, PSI, the Individual admitted that he had violated his DOE 
Drug Certification on multiple occasions.  Exhibit 28 at 35-38.    
 
The LSO has documented at least 31 instances in which the Individual has intentionally provided 
false or misleading information in his QNSPs in order to conceal his arrest record, involvement 
in alcohol-related incidents, termination from employment resulting from his misconduct, and 
illegal drug use.  The LSO has also documented at least four instances where the Individual has 
intentionally provided false information during a PSI, in order to conceal his criminal conduct, 
alcohol use, and illegal drug use.  The LSO has documented at least two instances where the 
Individual has intentionally provided false information to a DOE Psychiatrist during a 
psychiatric evaluation, in order to conceal the extent of his alcohol use. 
 
The Individual has been evaluated by DOE psychiatrists on at least two occasions.  He was 
evaluated by DOE Psychiatrist A, on October 15, 2005. Psychiatrist A issued a report of his 
evaluation on October 25, 2005.7  Psychiatrist A found that the Individual met the criteria for 
alcohol abuse set forth in the Diagnostic and Statistical Manual of Mental Disorders-Fourth 
Edition, Text Revision (DSM-IV-TR).  Psychiatrist A further found that the Individual did not 
show adequate evidence of rehabilitation or reformation. 
 
Psychiatrist B conducted a psychiatric evaluation of the Individual on October 28, 2010.  
Psychiatrist B issued a report of his evaluation on November 1, 2010.8  During this psychiatric 
evaluation, the Individual informed Psychiatrist B that he continues to drink in moderation.  
Exhibit 4 at 8.  The Individual also opined that he is not an alcoholic.  Id.  Psychiatrist B found 
that the Individual met the criteria for alcohol abuse, set forth in the DSM-IV-TR.  Psychiatrist B 
also opined that the Individual should never attempt to drink in moderation.  Id. at 1.  
Psychiatrist B further found that the Individual did not show adequate evidence of rehabilitation 
or reformation.                   
 
The Individual has also admitted that he has engaged in extensive illegal drug use.  During his 
October 28, 2010, psychiatric evaluation, he admitted using marijuana during a hunting trip that 
occurred in 2007 or 2008.  Exhibit 4 at 1, 10 and 15.  During the September 22, 2010, PSI, the 
Individual admitted using marijuana and cocaine from the early 1980s until 2004.  Exhibit 22 at 
10-31.  The Individual submitted QNSPs on February 5, 2010, and November 20, 2009, 

                                                 
4  This DOE Drug Certification appears in the record as Exhibit 12. 
  
5  These DOE Security Acknowledgments appear in the record as Exhibit 13. 
  
6  The Individual had maintained a security clearance from May 19, 1993, until June 12, 2000.  Exhibit 4 at 3. 
 
7  A copy of the October 25, 2005, psychiatric report appears in the record as Exhibit 6. 
 
8  A copy of the November 1, 2010, psychiatric report appears in the record as Exhibit 4. 
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reporting that he had used marijuana on approximately 30 occasions from December 2005 to 
July 2006.  Exhibits 14 and 15.   On July 16, 2004, the Individual tested positive for marijuana.  
Exhibit 9. 
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
A.  Criterion F 
 
The Notification Letter alleges that the Individual omitted or provided false information to LSO 
officials on at least 38 occasions about his illegal drug use, arrest record, alcohol use, and 
criminal activities.  This extensive pattern of omission, falsification, and minimization raises 
serious concerns about the Individual under Criterion F.  Deliberately omitting or concealing 
relevant facts, or providing false information in a process for determining eligibility for access 
authorization demonstrates questionable judgment and lack of candor, and can also raise 
questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.  See Guideline E of the Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information, issued on December 29, 2005, by the Assistant to the 
President for National Security Affairs, The White House (Adjudicative Guidelines).   
 
The Individual’s testimony has not resolved the security concerns arising from his omissions. 
The Individual testified that many of these omissions or provisions of incorrect information have 
occurred because he misunderstood the questions being posed to him, or because he was unable 
to recall past occurrences accurately.  The Individual further testified that his omissions and 
provisions of false information resulted from “the thing that alcohol and drugs do to a person.”  
Tr. at 115.  He also testified that as a result of his involvement with AA and counseling he has 
“learned a lot” and become a better person.  Tr. at 74.  However, the Individual’s testimony at 
the hearing only made it more difficult to believe that he was not trying to conceal the truth when 
he omitted or provided false information to LSO officials.   
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During the Individual’s testimony he repeatedly contradicted himself.  For example, the DOE 
Counsel confronted the Individual with his contradictory statements concerning his last use of 
alcohol.  The DOE Counsel noted that, during his September 22, 2010, PSI, the Individual had 
stated that he was last intoxicated in 2004, while during his October 28, 2010, psychiatric 
evaluation, the Individual told Psychiatrist B that he was last intoxicated at his birthday party in 
March 2010.  Tr. at 69-70.  The Individual responded by stating                       
 

Yes, I did tell [Psychiatrist B] that, but I don’t understand why I told him that, 
because, like I stated, there was no party, there was a dinner between [my 
girlfriend] and myself, and there was no drinking.  I don’t – I can’t honestly say 
why I said anything of a party going on.  I didn’t lie to him.  There was no party. I 
mean, I did tell him that, but I really don’t have a good explanation for that, sir. 

 
Tr. at 71-72. 
 
When the DOE Counsel confronted the Individual with his admission to Psychiatrist B that his 
last use of marijuana took place during a hunting trip that occurred in 2007 or 2008, the 
Individual denied that he had smoked marijuana or had even been hunting during those years.  
Tr. at 77.  However, the Individual acknowledged that he had, in fact, admitted using marijuana 
on a hunting trip to Psychiatrist B.  Id.        
 
The DOE Counsel confronted the Individual with his admission, during his September 22, 2010, 
PSI, that he had used illegal drugs on approximately 30 occasions.  Tr. at 116.  The Individual 
testified “I don’t agree with that amount. I don’t think it was even close to that.”  Id.      
 
The DOE Counsel confronted the Individual with the fact that he had indicated, in his 
February 6, 2010, QNSP, that he had left employment at a DOE subcontractor in 2004 due to a 
reduction in force, when in fact he had been fired for failing a drug test.  Tr. at 119-120.  The 
Individual responded by admitting he had been using drugs and had failed the drug test.  But the 
Individual further testified that he was not fired and that he had reported that incident in the 
QNSP.  Id. at 120.  The DOE Counsel invited the Individual to identify that portion of his 
February 6, 2010, QNSP where he had reported that he had failed a drug test.  Id.  The Individual 
first claimed that the copy of the February 5, 2010, QNSP that appears in the record9 was not 
accurate and complete.  Id. at 123.  The Individual eventually admitted that he could not show 
that he had reported his positive drug test in the QNSP.  Id. at 127.        
 
The DOE Counsel asked the Individual whether he used illegal drugs while holding a security 
clearance.  The Individual stated “I never used drugs while I had the clearance in my hand, while 
it was with me.”  Tr. at 148.    
 
The Individual’s demonstrated lack of candor during the hearing has prevented him from 
mitigating the security concerns raised by the 38 documented instances of deliberate omission or 
provision of false information set forth in the statement of charges.  While the Individual claims 
that his omissions and provisions of false information were unintentional, his willingness to 
                                                 
9  See Exhibit 14. 
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repeatedly prevaricate under oath at the hearing strongly suggests otherwise.  Moreover, the 
continuation of the Individual’s pattern of dishonesty during the hearing belies his contention 
that he is now a changed and more honest person.      
 
For the reasons set forth above, I find that the Individual has not resolved the security concerns 
raised under Criterion F.  
 
B.  Criteria J and H 
 
The Individual has a history of at least five DWIs: on April 27, 1989, August 19, 1989, March 
21, 1991, May 19, 2000, and October 26, 2005.  In addition, the Individual has admitted 
consuming six beers prior to his March 21, 1991, arrest for Domestic Violence.  Exhibit 4 at 4.  
This pattern of alcohol-related arrests and other information indicating that his use of alcohol 
might be problematic raise security concerns about the Individual under Criterion J.  In addition, 
two DOE psychiatrists have diagnosed the Individual with alcohol abuse.  This diagnosis, along 
with the derogatory information concerning alcohol discussed above, raises security concerns 
under Criterion H.  Excessive alcohol consumption often leads to the exercise of questionable 
judgment or the failure to control impulses, and can raise questions about an individual's 
reliability and trustworthiness.  Adjudicative Guidelines at ¶ 21.  In addition to the evidence in 
the record showing that at least three mental health care professionals have diagnosed the 
Individual with an alcohol related disorder, the Individual himself now acknowledges that he has 
a serious problem with alcohol, and is a “recovered” alcoholic.  Tr. at 131, 163-164.  Yet the 
Individual also testified that he no longer has an alcohol problem.  Id. at 163.    
 
The remaining issues under Criteria J and H are whether the Individual is reformed or 
rehabilitated.  The Adjudicative Guidelines provide that an individual can mitigate security 
concerns arising from alcohol abuse when “the individual acknowledges his or her alcoholism or 
issues of alcohol abuse, provides evidence of actions taken to overcome this problem, and has 
established a pattern of abstinence . . . or responsible use.”  Adjudicative Guidelines at ¶ 23(b).   
 
The Individual has submitted evidence that he has attended a substantial number of AA 
meetings.  Exhibit A.  However, the Individual stopped attending AA meetings in 2008.  
Moreover, the Individual began receiving individual counseling from his Employee Assistance 
Program (EAP) on March 21, 2011, less than two months prior to his hearing.  The Individual’s 
EAP counselor was not present at the hearing.  
 
The Individual also claims that he has stopped consuming alcohol.  The Individual testified that 
he last consumed alcohol at a professional football game in September 2010, approximately eight 
months prior to the hearing.  Tr. at 136.  However, the Individual would not commit to 
permanent abstention from alcohol and testified that he believes it is safe for him to drink in 
moderation.10  Id. at 139, 164.             
 
The Individual has not mitigated the security concerns raised by his alcohol abuse and 
problematic alcohol use.  Psychiatrist B was present for the testimony of each of the other 
witnesses during the hearing.  After the other witnesses had concluded their testimony, 
                                                 
10  However, the Individual subsequently testified that he had decided to “keep alcohol out of [his] life.” Tr. at 146. 
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Psychiatrist B testified.  Psychiatrist B testified that he continued to believe that the Individual is 
not sufficiently reformed or rehabilitated.  I agree with his assessment.  The Individual has not 
sufficiently acknowledged his issues of alcohol abuse.  Moreover, my concerns about the 
Individual’s credibility, discussed at length above, make it difficult to rely on his self-reported 
recent drinking history.  Accordingly, I find that the Individual has not mitigated the security 
concerns raised under Criteria H and J.              
   
C.  Criterion K 
 
The LSO has invoked Criterion K, noting the Individual has admitted extensive marijuana use 
from the 1980s through as recently as 2007, and experimentation with cocaine.  The use of an 
illegal drug, such as marijuana or cocaine, raises questions about an individual’s reliability and 
trustworthiness, both because illegal drug use may impair judgment and because engaging in 
illegal activity raises questions about a person’s ability or willingness to comply with laws, rules 
and regulations.  Adjudicative Guidelines at ¶ 11 (Guideline H). 
 
At the hearing, the Individual attempted to deny (or minimize) his previous drug use, and to 
claim that he no longer uses illegal drugs.  Tr. at 147-149.  However, given his previous 
reporting of cocaine experimentation and extensive marijuana use, as well as the Individual’s 
lack of credibility, as discussed at length above, the Individual has not convinced me that he did 
not use marijuana extensively and as recently as 2007.  In fact, given the Individual extensive 
history of lying to the LSO, often about his illegal drug use, I cannot trust the Individual’s 
assertion that he no longer uses illegal drugs.  Accordingly, the security concerns raised under 
Criterion K by his extensive and recent illegal drug use have not been resolved.   
 
D. Criterion L   
 
The Individual has a significant history of criminal conduct and other rule violations.  The 
Notification Letter sets forth a history of at least six arrests, extensive illegal drug use, multiple 
falsifications during security clearance investigations, illegal drug use while employed at a DOE 
facility after having signed several DOE security acknowledgements that illegal drug use was 
against DOE policy, and multiple violations of a DOE Drug Certification signed by the 
Individual.  In addition, the Individual has a pattern of leaving at least five different employers 
under unfavorable circumstances.  This information raises security concerns under Criterion L. 
 
“Conduct involving questionable judgment, lack of candor, dishonesty, or unwillingness to 
comply with rules and regulations can raise questions about an individual's reliability, 
trustworthiness and ability to protect classified information. Of special interest is any failure to 
provide truthful and candid answers during the security clearance process or any other failure to 
cooperate with the security clearance process.”  Adjudicative Guidelines at ¶ 15.  “Criminal 
activity creates doubt about a person's judgment, reliability and trustworthiness. By its very 
nature, it calls into question a person's ability or willingness to comply with laws, rules and 
regulations.”  Id. at ¶ 30.  Moreover, the “deliberate omission, concealment, or falsification of 
relevant facts from any personnel security questionnaire, personal history statement, or similar 
form used to conduct investigations, determine employment qualifications, award benefits or 
status, determine security clearance eligibility or trustworthiness, or award fiduciary 
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responsibilities” raises serious security concerns.  Id. at ¶ 16. 
 
 
The sheer volume of well documented security concerns raised under Criterion L raise 
particularly grave concerns about the Individual’s judgment, reliability and trustworthiness.  The 
Individual has repeatedly shown that he is either unwilling or unable to follow laws, rules and 
regulations.  Moreover, the Individual’s actions show that he cannot be trusted to provide truthful 
information, and that he has a propensity to fail to uphold his promises.  The Individual’s lack of 
candor at the hearing shows that he continues to exhibit poor judgment, and cannot be relied 
upon or trusted.  Accordingly, I find that the security concerns raised under Criterion L remain 
unresolved.          
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria F, H, J, K, and 
L.  I find that unmitigated security concerns remain under each of these criteria.  Accordingly, 
the Individual has not demonstrated that granting his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual should not be granted a security clearance.  The Individual may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 27, 2011 
 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                              July 20, 2011 
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
           
 Hearing Officer's Decision 
 
Case Name:   Personnel Security Hearing 
 
Filing Date:   March 8, 2011 
 
Case Number:   TSO-1018 
 
This Decision considers the eligibility of xxxxxxx (the individual) to hold an access 
authorization1 under the regulations at 10 C.F.R. Part 710, entitled “Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As I 
explain below, the Department of Energy (DOE) should not restore the individual’s access 
authorization. 
 

I. Background 
 
In 1972, the individual immigrated to the U.S. and became a citizen between 1979 and 1981.  Tr. 
at 238-39, 300; Ex. 34 at 18-20.  In 1979, he married, and he and his wife have two children.  Tr. 
at 247; Ex. 23 at 5.  The older child, born in 1981, has the same name as the individual.  Ex. 23 
at 5.  In 1987, he moved to his current geographic area.  Tr. at 248. 
 
In 1975, the individual received an access authorization from another agency.  Id. at 240.  In 
1991, he began working for the DOE, and a DOE access authorization was requested for him.  
Id. at 22.  The DOE granted the individual an access authorization in 1995 after spending four 
years resolving derogatory information in his background.  Id. at 22,  
109-11.  In January 2009, a routine background investigation showed that the individual was 
past-due on his mortgage and that he was involved in his second foreclosure in eight years.  Ex. 
8.  In a follow-up personnel security interview (PSI) in April 2009, he was questioned about his 
finances, his foreign contacts, and his honesty.  See Ex. 23. 
 
In February 2010, the local security office (LSO) issued the individual a Notification Letter 
advising him that it possessed reliable information that created a substantial doubt about his 
eligibility to hold an access authorization.  Ex. 1.  In a 13-page attachment, the LSO explained 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 
matter or special nuclear material.  10 C.F.R. § 710.5.   
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that the derogatory information falls within the potentially disqualifying criteria in the security 
regulations at 10 C.F.R. § 710.8 (l) (Criterion L)2 and (f) (Criterion F).3 
 
After the individual received the Notification Letter, he invoked his right to an administrative 
review hearing under the Part 710 regulations.  On March 9, 2011, the Director of the Office of 
Hearings and Appeals (OHA) appointed me Hearing Officer, and I conducted the hearing.  The 
individual testified on his own behalf, and the LSO’s security analyst testified for the DOE.  
Each side offered several exhibits. 
 

II. The Notification Letter and the Security Concerns 
 
The LSO supported its Criterion L security concern with the following allegations of financial 
irresponsibility: 
 

 In January 1987, the individual filed a Chapter 7 bankruptcy, which was discharged in 
August 1987; 

 
 In October 1989, the individual filed a Chapter 13 bankruptcy, which was dismissed in 

August 1990, after the individual paid a trustee through wage garnishment;  
 

 By October 1991, the individual had four accounts in collection and two credit accounts 
charged-off as bad debts; 
 

 By April 1994, the individual still had unpaid accounts in collection and an additional 
account that had been charged-off.  He had also purchased two cars and was late on the 
payments; 
 

 In December 1994, the individual filed a Chapter 7 bankruptcy, which was discharged in 
May 1995.  (In a 1995 PSI, he stated that he had to file for bankruptcy again because he 
still had collection accounts that had been included in his previous bankruptcies.); 
 

 In April 1995, a travel service filed suit against him for $3,914; 
 

 In December 1996, a firm filed suit against him for $1,750; 
 

 In April 1997, a foreclosure suit was filed against his property, on which he had secured a 
$197,000 mortgage in May 1994; 
 

                                                 
2  Criterion L includes “unusual conduct” and “circumstances which tend to show that the individual is not honest, 
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national security.”  
Id. at § 710.8(l). 
 
3  Criterion F relates to information that a person has “[d]eliberately misrepresented, falsified, or omitted significant 
information from a Personnel Security Questionnaire. . . .”  Id. at § 710.8(f). 
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 In August 1997, the individual filed a Chapter 13 bankruptcy.  By April 1998, the 
bankruptcy showed that his $197,000 mortgage was past-due, two accounts were charged 
off, and one car was repossessed; 
 

 In 2000, he financed a mortgage for $384,500; 
 

 By February 2001, the individual had four past-due accounts, three in collection, and two 
that had been charged-off; 
 

 In August 2001, the individual filed a Chapter 7 bankruptcy, which was converted to a 
Chapter 13 bankruptcy, with total liabilities of more than $652,000.  He failed to respond 
to a court order requiring him to submit a bankruptcy plan, and his bankruptcy was 
dismissed.  In September 2003, he re-filed his Chapter 13 bankruptcy, and the bankruptcy 
plan required him to pay $420 per month for 60 months.  In February 2004, the 
bankruptcy was dismissed after the trustee objected to the bankruptcy plan because the 
individual over-withheld more than $2,570 of income every month; 
 

 In February 2005, the individual refinanced his $384,000 mortgage for $500,000; 
 

 In July 2005, a credit report showed 36 inquiries.  Since the 2003 bankruptcy filing, he 
opened four new credit cards, purchased a new car with a $23,000 down payment and a 
$16,000 loan, and purchased a $13,000 car for his daughter; 
 

 By August 2005, the individual owed more than $53,000 in state taxes for 1997, 2000, 
2001, and 2002.  He also owed more than $4,600 in federal taxes for 1997.  (When asked 
why he did not pay his tax bills with the $2,700 in disposable income that he had every 
month, he stated that he disagreed with the tax audit.)  For 2002, 2003, and 2004, the 
individual’s federal tax returns showed a pattern of high itemized deductions and large 
refunds.  For example, in 2002, he claimed a business loss of more than $112,000, 
itemized deductions of more than $106,000 (including more than $67,000 in medical 
expenses), and a refund of nearly $26,000.  The individual claimed that his insurance 
required him to pay 20% of his medical expenses.  By this explanation, from 2002-2004, 
his medical expenses would have totaled more than $779,000; 
 

 In March 2006, the individual refinanced his $500,000 mortgage for $623,000.  In 
December 2006, he refinanced it for $684,000; 
 

 In March 2007, the individual financed a $33,000 car; 
 

 Between the 2004 dismissal of his Chapter 13 bankruptcy and February 2008, the 
individual had opened at least 11 new accounts; 

 
 In January 2009, a credit report showed 40 inquiries;  

 
 In February 2009, his $684,000 mortgage was in foreclosure.  Soon thereafter, he 

modified the loan agreement to increase the balance to $722,000; 
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 At a PSI in April 2009, the individual could not state what he had done with the $452,000 

from refinancing and disposable income from the period 2001 to 2005.  Yet, during this 
period, he had filed two bankruptcies; and 
 

 After the April 2009 PSI, the individual provided copies of his tax returns for 2006, 2007, 
and 2008.  The tax returns showed a pattern of high itemized deductions and large 
refunds.  For example, his 2006 federal return included itemized deductions of more than 
$147,000 (including almost $80,000 in medical expenses) and a refund of nearly $10,000.  
By his claim that he had to pay 20% of his medical expenses, from 2006-2008, his 
medical expenses would have totaled more than $1,100,000.  

 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions under 
Criterion L.  Failure or inability to live within one’s means, satisfy debts, and meet financial 
obligations may indicate poor self-control, lack of judgment, or unwillingness to obey rules and 
regulations.  These can raise questions about an individual’s reliability, trustworthiness, and 
ability to protect classified information.  Guideline F, STEPHEN J. HADLEY, THE WHITE HOUSE, 
ADJUDICATIVE GUIDELINES FOR DETERMINING ELIGIBILITY FOR ACCESS TO CLASSIFIED 

INFORMATION (2005) 9.   
 
The LSO supported its Criterion L security concern with the following allegations of personal 
conduct: 
 

 Between 1986 and 1988, the individual let a foreign national, whom he did not know, use 
his name and social security number.  At a 1992 PSI, he stated that his father had asked 
him to help the foreign national; 

 
 In May 1991, the individual was arrested for having written seven bad checks.  The 

individual pled guilty to one charge (and the prosecutor declined to pursue the rest); 
 

 In 2001 or 2002, the individual had contact with a foreign national, whom he did not 
know, and who shared his last name.  The individual met the foreign national at work, 
without authorization, and allowed him to receive mail at his address; 
 

 During 2001, the individual showed poor judgment by starting a computer business 
around the time that he had filed for bankruptcy; and 
 

 After 2005, the individual showed poor judgment by allowing the car dealership to 
pressure him into buying an expensive vehicle when he was already suffering financial 
hardship. 

 
Ex. 1. 
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I find that the above information constitutes derogatory information that raises questions under 
Criterion L.  Conduct involving questionable judgment can raise questions about an individual’s 
reliability, trustworthiness, and ability to protect classified information.  Guideline E, 
ADJUDICATIVE GUIDELINES at 7.   
 
The LSO supported its Criterion F security concern with the following allegations of 
falsification:  
 

 On a 1991 Questionnaire for National Security Positions (QNSP), the individual failed to 
accurately report his residences.  He confirmed to an Office of Personnel Management 
(OPM) investigator that they were correct.  But his fingerprint card and court records 
showed an address that he had omitted.  During the 1992 PSI, he claimed to live at the 
omitted address with a friend.  Further inquiry, however, showed that he did not live at 
the omitted address, either; 

 
 On his 1991 QNSP, the individual denied having been arrested for, charged with, or 

convicted of any offense not otherwise listed.  During the 1992 PSI, he admitted to 
having been arrested for writing one bad check.  He claimed that he paid the debt and that 
the charge was dropped.  Then he admitted that he had been charged with seven counts of 
writing bad checks.  Further, he pled guilty to the seventh charge and was fined; 
 

 On his 1991 QNSP, the individual denied that in the last five years, he had filed for 
bankruptcy, been declared bankrupt, or had a debt-related judgment against him.  In the 
previous five years, the individual had filed for bankruptcy twice.  Further, a surveyor 
and a transportation company had judgments against him; 
 

 On his 1991 QNSP, the individual denied that in the last five years, he had been 180 days 
delinquent on any financial obligation.  During his follow-up OPM interview (also in 
1991), he claimed that he had no problem meeting his financial obligations and that he 
had no accounts in collection.  In fact, he had at least four accounts in collection; 
 

 The individual provided conflicting reasons for filing bankruptcy in 1987.  At his 1991 
OPM interview, he stated that in 1985, he had taken a new job with a lower salary.  He 
also stated that in 1986, he incurred $45,000 in medical bills because his insurance paid 
only 55% of the costs of an operation.  His 1987 bankruptcy documentation, however, 
listed little more than $1,000 in medical costs but more than $37,000 for credit cards, 
repossessed vehicles, and other goods.  At his 1992 PSI, he claimed that his insurance 
paid 65-75% of the costs and that he paid $29,000 out of pocket.  He also claimed that a 
person with the same first, middle, and last name used his identity to run-up his debt; 
 

 At the 1992 PSI, the individual provided misleading reasons for filing his bankruptcy in 
1989.  He stated that he filed for bankruptcy in 1989 because some of the creditors 
included in the 1987 bankruptcy had continued to seek payment from him.  The list of 
creditors in the 1989 bankruptcy documentation included none of the creditors listed in 
1987.  Moreover, the 1989 bankruptcy documentation included three listings that the 
individual had not reported to the DOE; 
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 At the 1992 PSI, the individual denied that he had judgments against him.  When he was 

confronted with three judgments, he continued to deny that he had judgments against 
him.  Further, the individual described his financial condition as “sound” and “fantastic”; 
 

 At the 1994 OPM interview, the individual stated that he was not arrested in 1991 for 
writing bad checks.  In fact, in 1991 the individual had been arrested for writing bad 
checks; 
 

 At the individual’s 1994 OPM interview, he discussed his 1987 and 1989 bankruptcies 
and stated that he was not delinquent on any other financial responsibilities.  He filed 
another bankruptcy less than five months later, in December 1994; 
 

 At the 1995 PSI, the individual stated that he filed the 1994 bankruptcy because a credit 
report showed collections that had been included in previous bankruptcies.  The 1994 
bankruptcy documentation, however, revealed that 15 of the 19 debts were incurred after 
the 1989 bankruptcy;   
 

 On his 1999 QNSP, the individual stated that when he signed the form, he was not 90 or 
more days delinquent on any debt.  A 1999 credit report indicated that when the 
individual signed the QNSP, his mortgage was more than 90 days past due in an amount 
of more than $15,000; 
 

 On his 1999 QNSP (signed in March), the individual stated that in the past seven years, 
he had not been a party to any civil action.  He was the defendant in one lawsuit in 
October 1992 and the defendant in three lawsuits between 1995 and 1997; 
 

 At his 1999 OPM interview, the individual stated that he filed for bankruptcy in 1998 
(and foreclosure in 1999) because he could not afford $70,000 in home repairs.  Within a 
year of his foreclosure, he purchased another property for $384,500; 
 

 At his 1999 OPM interview, the individual stated that besides his 1998 bankruptcy, he 
had filed no other bankruptcies in the last 10 years.  From 1989 to 1999, he filed for 
bankruptcy at least four other times; 
 

 At his 1999 OPM interview, the individual stated that in the mid-1990’s, he wrote one 
bad check.  In fact, he had written at least six other bad checks; 
 

 On his 2004 QNSP, the individual indicated that in the last seven years, he had filed only 
one bankruptcy.  Within the last seven years, he had filed three bankruptcies and had 
been named in another; 
 

 On his 2004 QNSP, the individual denied that in the last seven years, he had his wages 
garnished, a tax lien, unpaid judgments against him, or been a party in a public record 
civil action.  His wages were garnished in August 2003, he had tax liens in June 2003 and 
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February 2004, he had unpaid judgments against him, and in 1997 he had been a 
defendant in a civil suit; 
 

 At his 2004 OPM interview, the individual stated that in 2001 or 2002, another individual 
used his name and social security number, which resulted in credit card and telephone 
bills; 
 

 At his 2004 OPM interview, the individual falsely stated that his 2003 bankruptcy 
included only his 1997 tax debt, that no trustee had been appointed, and that he did not 
have an attorney; 
 

 At his 2004 OPM interview, the individual falsely stated that (i) since his 2003 
bankruptcy, he paid off all of his creditors and has had no delinquent accounts; (ii) he has 
only one tax lien and no other unpaid taxes; (iii) no obligations more than 90 days past-
due; and (iv) in the past 10 years, he had not been a party to any civil lawsuit or 180 days 
past-due on any debt; 
 

 At the 2005 PSI, the individual denied that he had ever included state taxes in a 
bankruptcy.  He also said that the state no longer had liens against him.  When pressed, 
he acknowledged that the state had liens of over $50,000 and that he had an attorney 
looking into the issue; 
 

 At the 2005 PSI, the individual falsely denied that in the last 10 to 12 years, debt 
collectors had attempted to contact him.  He also falsely denied that since the 2003 
bankruptcy was dismissed in 2004, he had incurred any debt;  
 

 At the 2005 PSI, the individual stated that during his bankruptcies, his wife had not been 
working.  His 2001 bankruptcy documentation shows that his wife had been working; 
 

 At the 2005 PSI, the individual stated that he had not included his wife’s income in the 
2003 Chapter 13 bankruptcy because he was not required to do so.  The bankruptcy 
documentation states that he was; 
 

 During the 2009 PSI, the individual denied having had any contact with a foreign 
national.  Then he stated that prior to 1992, he had contact with one foreign national, but 
stated that he did not allow the person to use his social security number and that he was 
not the victim of identity theft.  When confronted, he stated that he had helped two 
foreign nationals, gave them both money, and had allowed at least one of them to use his 
identity; 
 

 During the 2009 PSI, the individual denied having applied for any loans, including credit 
cards and car loans, and stated that he was current on his mortgage.  Then he stated that 
he was working with a lender on a modification; in fact, he began doing so after the PSI; 
 

 During the 2009 PSI, the individual stated that he had disclosed working part-time at a 
university.  He had not disclosed this employment on his 2004 QNSP; 
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 During the 2009 PSI, the individual provided reasons for his business debt that conflicted 

with the reasons that he provided at the 2005 PSI; and  
 

 During the 2009 PSI, the individual denied his overall pattern of buying homes and cars 
and running up balances on credit cards and then filing bankruptcy and going into 
foreclosure.  He also denied any fraudulent or incorrect tax returns. 

 
Ex. 1. 
 
I find that the above information constitutes derogatory information that raises questions under 
Criterion F.  Conduct involving dishonesty can raise questions about an individual’s reliability, 
trustworthiness, and ability to protect classified information.  Guideline E, ADJUDICATIVE 

GUIDELINES at 7. 
 

III. Regulatory Standard 
 
An administrative review under Part 710 is not a criminal matter, where the government has the 
burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the standard places 
the burden on the individual because it is designed to protect national security interests.  This is 
not an easy burden for the individual to sustain.  The standard implies a presumption against 
granting or restoring an access authorization.  See Dep’t of Navy v. Egan, 484 U.S. 518, 531 
(1988) (“security determinations should err, if they must, on the side of denials”); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of a 
security clearance).   
 
 
 
A. The Individual’s Burden 
 
The individual must present evidence to convince the DOE that granting an access authorization 
“will not endanger the common defense and security and will be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(d).  The Part 710 regulations permit the individual wide 
latitude to present evidence to mitigate the security concerns.  Even appropriate hearsay evidence 
may be admitted.  Id. at § 710.26(h).   
 
B. The Basis for the Hearing Officer’s Decision 
 
The Hearing Officer must issue a Decision that reflects his or her comprehensive, common-sense 
judgment, after considering all relevant evidence, favorable and unfavorable, whether the 
granting or continuing of an individual’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.  Id. at § 710.7(a).  The 
Hearing Officer must resolve doubt in favor of the national security.  Id. 
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To reach a common-sense judgment, the Hearing Officer must consider the factors listed in 10 
C.F.R. § 710.7(c)4 (the “whole person concept”) and the Adjudicative Guidelines.  The 
Adjudicative Guidelines contain “conditions” or circumstances that may mitigate the allegations 
supporting each type of security concern. 
 

IV. Findings of Fact and Analysis 
 
A. Criterion F 
 
To resolve the Criterion F security concern, the individual denied that he has made false 
statements.  Tr. at 11, 15-17, 291. 
 
1. The Liens 
 
The Summary of Security Concerns includes the allegation that at the 2005 PSI, the individual 
falsely denied that the state had tax liens against him.  (The state had three liens against him 
totaling more than $50,000, which were satisfied in March 2006.   
Ex. 16.)  At the hearing, the individual claimed that the security analyst did not know when he 
actually paid the liens, thereby excusing his failure to reveal this information to the DOE.  Tr. at 
167-70. 
 
I find that the individual’s contention lacks merit.  The individual testified that he became aware 
of the liens in 2004 and that he paid the liens in 2006, when he refinanced a home, and the lender 
paid the state directly.  Id. at 277-78.  Therefore, at the 2005 PSI, the individual knew of the liens 
and knew that he had not yet satisfied them.  I conclude that the individual intentionally provided 
false statements regarding his tax liens. 
 
2. The Individual’s Failure to List Bankruptcies on His 2004 QNSP 
 
The Summary of Security Concerns includes the allegation that on the individual’s 2004 QNSP, 
he stated that in the last seven years, he had had only one bankruptcy, while in fact, he had filed 
three bankruptcies (1997, 2001, and 2003).  At the hearing, the individual testified that he 
thought that he had to disclose only his most recent bankruptcy (2003) because he had previously 
disclosed the others (1997 and 2001).  Id. at 286-88, 304-06. 
 
The individual pointed to no place in the record where he had previously disclosed his 1997 and 
2001 bankruptcies.5  Moreover, I cannot find that the individual thought that he had disclosed his 

                                                 
4 These factors include witness demeanor and credibility; the authenticity and accuracy of the documentary 
evidence; the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledge and participation; the frequency and recency of the conduct; the age and maturity of the individual at the 
time of the conduct; the voluntariness of participation; the absence or presence of rehabilitation or reformation and 
other pertinent behavior changes; the motivation of the conduct; the potential for pressure, coercion, exploitation, or 
duress; the likelihood of continuation or recurrence; and other relevant and material factors.  10 C.F.R. § 710.7(c). 
 
5  Nor could he likely do so.  Within the seven-year period at issue (1997-2004), the record includes no PSIs and 
only one QNSP (1999).  Even if he did list his 1997 bankruptcy on his 1999 QNSP, he could not have also listed his 
2001 bankruptcy. 
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bankruptcies previously because his credibility suffers from the number of conflicting statements 
detailed in the next sections.  Therefore, I find that he intentionally falsified his 2004 QNSP.  
 
3. The Remaining Allegations Under Criterion F 
 
The individual attributes the remaining conflicting statements to misunderstandings.  Id. at 143, 
285, 291.  He argued that English is not his first language, so he had trouble understanding the 
security interviewers, and they had trouble understanding him.  Id. at 290-91.  He also attributes 
his conflicting statements to the allegedly intimidating demeanor of the security analyst, which 
caused him to become confused.  Id. at 270-71, 291, 378-79.  For example, he said, she 
repeatedly asked whether he had filed a foreclosure on his house.  Id. at 270-71, 291 (referencing 
the exchange at Ex. 15 at 71-72).  He testified that he had not because a lender files a foreclosure 
(not an owner).  But “she was all pushing, asking me.  I was saying, no no.  And she got mad.”  
Id. at 291. 
 
The individual has not convinced me that he did not deliberately lie to the DOE.  First, the 
individual does speak English with a thick accent and an unconventional syntax, which require 
close listening.  But many of the alleged falsifications stem from written sources, such as the 
QNSPs, and the individual has not argued that he also suffers from limited reading and writing 
skills.   
 
Second, the transcripts of the 2005 and 2009 PSIs suggest no pattern of brusque exchanges 
between the individual and the security analyst that may have repeatedly chilled his responses.  
And the individual’s alleged falsifications stretch back to the 1992 and 1995 PSIs, where the 
individual was interviewed by a different security analyst.  Further, at the end of each PSI, the 
individual agreed that he had the opportunity to say what he wanted to say or that he had been 
fairly treated.  See, e.g., Ex. 34 at 152 (1992 PSI); Ex. 29 at 75 (1995 PSI); Ex. 18 at 112 (2005 
PSI); Ex. 15 at 162-63 (2009 PSI).   
 
Third, the example that the individual provided shows that the individual understood the question 
and that he provided misleading information.  He stated, “There are no foreclosure on the house.  
No.”  Ex. 15 at 71.  If his statement had stemmed from confusion caused by who had actually 
filed the foreclosure, he could have acknowledged that when he was confronted with the 
foreclosure documents.  Instead, he continued to deny that foreclosure proceedings had begun, 
and clearly they had.  Id. at 71-72; Ex. 13 at 24 (showing that the individual had been provided 
notice of the foreclosure proceedings in December 2008). 
 
Fourth, if the individual had made only one or two conflicting statements, they might possibly 
have stemmed from misunderstandings.  Instead, the individual has repeatedly deflected 
responsibility, obfuscated, and shifted explanations.  And he has done so with regard to many 
different subjects, over a lengthy period of time, and with brazen detail.  To take several 
examples not elsewhere discussed in the analysis, at the 1992 PSI the individual appears to have 
concocted a story about a fictitious residence.  Ex. 34 at 32-33.  Before confronted with the truth 
that the address was merely a mail box, he had fabricated the gratuitous details of who else had 
lived there, a description of the house, and how the lot had been re-developed.  Id. at 32-33, 55-
58.  At the PSI in 2005, the individual stated that he did not lose money on his business.  Ex. 18 
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at 50-51.  At the PSI in 2009, he claimed to have lost more than $100,000.  Ex. 15 at 132-33.  
Also at the PSI in 2009, the individual claimed that he was current on all of his credit cards.  Id. 
at 77.  Then he admitted that he was behind on more than one.  Id. at 78.  At the hearing, the 
individual testified that a certain lawsuit was not related to travel.  Tr. at 342-43.  When pressed 
with the circumstantial details of what was going on in his life at the time, he admitted that he 
had in fact been sued over collection of a travel-related debt.  Id. at  
344. 
 
The weight of the evidence shows that the individual deliberately provided false information 
about all of the matters that are the subject of the Criterion F allegations.  Further, the pattern of 
the individual’s falsifications – from the early 1990’s to the present – shows that he has not 
improved his character for truthfulness.  He has presented no evidence of honesty, time in 
honesty, and changed character. 
 
B. Criterion L – Financial Irresponsibility 
 
To determine whether the individual has mitigated the LSO’s allegations of financial 
irresponsibility, I will consider the relevant factors from 10 C.F.R. § 710.7(c) and the relevant 
mitigating conditions from Guideline F of the Adjudicative Guidelines – Financial 
Considerations.6 
1. The Bankruptcies 
 
The individual testified that he has filed four bankruptcies (1987, 1992, 1999, 2005).  Tr. at 275.  
The DOE argues that he has filed six (1987, 1989, 1994, 1997, 2001, and 2003).  Ex. 32.  The 
record supports the DOE’s position.  The individual filed his first bankruptcy in 1987 (Chapter 7; 
$46,000 in liabilities)7, which was discharged in August 1987.  Tr. at 35, 246.  He filed his 

                                                 
6  Guideline F contains the following relevant mitigating conditions: 
 

(a) the behavior happened so long ago, was so infrequent, or occurred under such circumstances that it is 
unlikely to recur and does not case doubt on the individual’s current reliability, trustworthiness, or good 
judgment; 

 
(b) the conditions that resulted in the financial problem were largely beyond the person’s control (e.g., loss 

of employment, a business downturn, unexpected medical emergency, or a death, divorce or separation), 
and the individual acted responsibly under the circumstances;  

 
(c) the person has received or is receiving counseling for the problem and/or there are clear indications that 

the problem is being resolved or is under control; [or] 
 

(d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve debts[.] 
 
ADJUDICATIVE GUIDELINES at 10. 
 
7  Chapter 7 is “[t]he chapter of the Bankruptcy Code allowing a trustee to collect and liquidate a debtor’s property, 
either voluntarily or by court order, to satisfy creditors. . . .  An individual debtor who undergoes this type of 
liquidation . . . usually gets a fresh financial start by receiving a discharge of all debts.”   
BRYAN A. GARNER, ED., BLACK’S LAW DICTIONARY 94 (2001). 
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second bankruptcy in 19898 (Chapter 13)9, which was dismissed because the individual’s wages 
were garnished.  Id. at 36-37, 250.  The individual filed his third bankruptcy in 1994 (Chapter 7; 
$309,000 in liabilities), which was discharged in May 1995.  Id. at 37.  The individual filed his 
fourth bankruptcy in August 1997 (Chapter 13), which was amended in July 1999 and dismissed 
in August 1999.  Id. at 37-38.  The individual filed his fifth bankruptcy in August 2001 (Chapter 
7; $652,000 in liabilities), which was dismissed in June 2002.  Id. at 38.  (The 2001 bankruptcy 
included the first house, which was sold.  Id. at 59.)  The individual filed his sixth bankruptcy in 
September 2003 (Chapter 13; $422,000 in liabilities), which was dismissed in February 2004.  
Id. at 38. 
 
A security concern arises not from the bankruptcy filing per se, but rather from the circumstances 
surrounding the bankruptcy.  Personnel Security Hearing, Case No.  
VSO-0509 (2002).10  Therefore, I must consider whether legitimate financial hardship 
necessitated the bankruptcy or whether the bankruptcy resulted from irresponsible behavior.  Id. 
 
The individual testified that his first bankruptcy was due to the pay cut that he took as he 
transitioned from the private to the public sector.  Tr. at 246-47.  He testified that his 1994 
bankruptcy was due to heavy expenses and litigation caused by construction defects and medical 
expenses.  Id. at 255-61.  (He testified that an attorney advised him to file both bankruptcies.  Id. 
at 248, 260.)  The individual has not provided sufficient information for me to understand the 
circumstances leading to at least four of his bankruptcies.  Therefore, I cannot find that he has 
mitigated the security concerns associated with his multiple bankruptcy filings. 
 
2. The Houses, the Foreclosures, and the Refinancing 
 
The individual argues that since he has moved to his current geographic area in 1987, he has only 
bought two houses.  Id. at 16.  The DOE alleges that he bought four and signed contracts for at 
least two more.  Id. at 191-93; see Ex. 32.  The evidence supports the DOE’s position.  In 1987, 
the individual bought a house with a mortgage that the seller financed (occupied 1987-1990).  Tr. 
at 200, 249; Ex. 32.  In 1990, the individual signed a purchase agreement for a second house 
(occupied 1990-1991).  Tr. at 191-92, 198; Ex. 32.  (He also signed contracts to purchase one or 
more houses in a particular subdivision but never occupied these houses.  Tr. at 198-202; Ex. 
32.)  In June 1992, the individual purchased a third house for $180,000 (occupied 1992-2000).  
Tr. at 58-59, 191-92, 255-56; Ex. 32.  In May 1994, he refinanced it for $197,000.  Tr. at 59.  In 
1997, foreclosure proceedings began on his third house.  Id. at 275-76, 346-47; Ex. 1; Ex. 32.  In 
                                                 
8  The individual testified that he did not file a bankruptcy in 1989.  Tr. at 274.  Then he testified that he could not 
recall.  Id. at 275, 301, 357-59.  Then he testified that he did file in 1989 because his mortgagor caused him 
problems.  Id. at 301.  I find that he did file a Bankruptcy Petition in 1989.  See Ex. 32 (showing a bankruptcy filing 
case number).  At the PSI in 2005, the individual did not object to the listing of his 1989 bankruptcy.  Ex. 18 at 14.  
 
9  Chapter 13 is “[t]he chapter of the Bankruptcy Code allowing a person’s future earnings to be collected by a 
trustee and paid to unsecured creditors. . . . A plan filed under Chapter 13 is sometimes called a wage-earner’s plan . 
. . or an income-based plan.  A Chapter 13 debtor does not receive a discharge of debts; rather, Chapter 13 allows 
the debtor to propose a plan of rehabilitation to extend or reduce the balance of any obligations.”  BRYAN A. 
GARNER, ED., BLACK’S LAW DICTIONARY 94 (2001) (emphasis in original). 
 
10  OHA decisions are available on the OHA website at www.oha.doe.gov.  A decision may be accessed by entering 
the case number in the search engine at www.oha.gov/search.htm. 
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April 2000, the individual bought a fourth house for $384,000 (occupied until present).  Tr. at 54, 
263; Ex. 15 at 80-81; Ex. 32.  In February 2005, he refinanced the fourth house for $500,000.  
Ex. 15 at 82.  In March 2006, he refinanced the fourth house for $623,000.  Ex. 15 at 62, 82.  In 
December 2006, the individual refinanced the fourth house for $684,000.  Tr. at 55-56; Ex. 15 at 
68.  (His monthly payment was now $4,800 a month; by 2009, it re-set to $5,600.  Tr. at 268, 
270.)  In February 2009, foreclosure proceedings began on his fourth house.  Ex. 13 at 24; Ex. 
32.  In April 2009, his loan was modified to bring the balance to more than $725,000 and reduce 
his monthly payment, which is now $3,800.  See Tr. at 56, 268, 372; Ex. 13; Ex. 32; Ex. G at 3. 
 
I find that the individual has not mitigated the allegations stemming from his multiple home 
purchases, foreclosures, and refinancing.  He has paid his mortgage on time since he modified 
his mortgage in April 2009.  But this period of time – approximately two years – fails to mitigate 
the pattern of foreclosures and refinancing that stretches back to 1994.   
 
Further, the individual presented no clear picture of what he did with the proceeds from the 
refinancing.  He did not provide an explanation for how he spent the $17,000 from his the 
refinancing of his third house in 1994.  He testified that when he refinanced his fourth house in 
2005, for $500,000, he combined two mortgages but received no cash.  Tr. at 265-66.  The 
individual did not clarify which mortgages he combined, nor did he provide documentation to 
corroborate the combination.  He testified that when he refinanced his fourth house in 2006, for 
$623,000, he used the proceeds on home improvements.  Id. at 370-71.  Yet, he provided no 
documentation to corroborate the expenditures.  (When the individual refinanced his fourth 
house again in 2006, he used the proceeds to pay three tax liens and bank fees.  Id. at 265-67, 
269, 370-71.  The tax liens were paid in March 2006 when the individual refinanced.  Id. at 43-
45, 47-48, 55, 267-69; Ex. 15 at 56-57, 62, 82; Ex. 16.) 
 
3. The Car Purchases 
 
In 2007, the individual bought a car for $25,000.  Tr. at 71-72.  In 2010 or 2011, the individual 
bought a car for $38,000.  Id. at 69, 294.  The individual testified that in 2007, he bought a new 
car because his old car had high mileage.  Id. at 294.  He testified that he bought the next car 
because the first car had a manufacturing defect with its brakes.  Id. at 294-95. 
 
I find that the individual has not mitigated these allegations.  Certainly he does need 
transportation.  Purchasing high-priced vehicles during a time of financial distress, however, 
suggests financial irresponsibility.  And his stated reason for buying the new car – due to the 
manufacturing defect – contravenes common sense.  If the car had a defect, the manufacturer 
may have repaired it cost-free.  Even if it would not, he would have likely been able to repair the 
problem for less than the price of another car. 
 
4. Continued Financial Difficulties 
 
The individual argued that has mitigated the remaining allegations of financial irresponsibility 
because he is no longer financially over-extended.  See id. at 180-81.  For example, he argued, he 
has not over-extended his debt limit.  Id. at 184.  He has several credit cards, but they have low 
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credit limits.  Id. at 293.  Furthermore, his spending is not frivolous.  Id. at 187.  And he lives 
within a budget.  Ex. E.  
 
I find that the individual has not mitigated the allegations.  He has significant personal debt, he 
has recently been late on his credit card payments, and he has claimed a large number of 
unverified tax deductions – all of which suggest financial strain. 
 
a. Significant Personal Debt 
 
After 2005, the individual opened at least nine credit cards and a $4,000 line of credit.  Tr. at 
172-174; Ex. G at 1, 11.  Two of the seven cards that show credit limits have limits of 
approximately $1000, and the other five have limits closer to $500.  Ex. G at 1.  He  
re-paid the line of credit, but he carries balances on eight of the cards.11  Id. at 1, 11.  The 
individual’s high number of credit accounts and his balances suggest financial strain. 
 
b. Late Payments on Credit Cards 
 
The individual’s late payments also suggest financial strain.  From December 2009 through April 
2010 and in August 2010, he was late on his payments for a credit card.  Id. at 14.  In September 
2009 and March 2010, the individual was late on a second credit card.  Id. at 13.  In 2008, the 
individual had been late a third and a fourth card.  Id. at  
9, 11.   
 
c. Unverified Tax Deductions  
 
The individual claimed high medical and dental expenses on recent federal tax returns, which 
suggests financial strain.  The individual claimed the following medical and dental expenses 
(rounded to nearest $1,000):  
 

 $88,000 (2010) (Ex. A) 
 $140,000 (2008) (Ex. 12) 
 $64,000 (2007) (Ex. 11) 
 $80,000 (2006) (Ex. 10) 
 $66,000 (2004) (Ex. 20) 
 $61,000 (2003) (Ex. 21) 
 $68,000 (2002) (Ex. 22) 

 
The individual testified that those deductions represent expenses related to two strokes, two heart 
operations, three operations for a pinched nerve, diabetes, eye appointments, monthly blood 
tests, 18 medications a day, and numerous doctor visits.  Tr. at 293, 381, 383.  At the 2009 PSI, 
the individual stated that his expenses were so high because insurance paid only 80% of his 
expenses (and he paid 20%).  Ex. 15 at 129-131.  At the hearing, the individual testified 
alternately that insurance paid 30% and 75%.  Tr. at 312, 385.  He also testified that he paid for 
                                                 
11  At the 1992 PSI, the individual indicated that he ran up balances on many credit cards.  Ex. 34 at 91, 93.  This 
suggests that the individual has habitually carried balances on numerous credit cards. 
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his share of the expenses out-of-pocket.  Id. at  
75-76, 292, 309-11.  The individual also noted that he has never been charged with tax fraud, 
that he has never been audited by the IRS, that the IRS has never determined that he improperly 
claimed deductions, and that the security specialist lacks specialized tax training.  Id. at 164-65, 
220, 222, 225, 292. 
 
I need not determine whether the individual violated the tax code.  The deductions raise doubts 
because they triggered a years-long pattern of enormous refunds during a time of chronic 
financial distress.12  The individual has the burden to remove those doubts and has not done so. 
First, the individual has had insurance coverage, which includes catastrophic protection that may 
have drastically reduced his expenses.  Id. at 76, 79; see Ex. 33 at 21.  If he did have the medical 
bills that he claimed, either his insurance paid his expenses or by not submitting them to his 
insurance, he grossly mismanaged his finances for years.  
 
Second, the individual submitted no documentation to verify that he paid the expenses that he 
claimed.  Post-hearing, the individual submitted a prescription drug benefit statement for 2010.  
It shows that his co-pays totaled $1,715, which may be reasonable for a person of his age who 
has had medical problems.  Then he submitted 25 pages of receipts for drugs and copies of 
checks paid for medical procedures, which total the $88,000 deduction that he claimed on his 
2010 tax return.  
 
I cannot find that this documentation tends to show that he paid, at most, more than $1,715.  The 
receipts for the drugs do not clearly correspond to the charges on the benefit statement.  And the 
copies of the checks do not show that he actually paid anything.  Even if he did pay those 
amounts, the checks do not show, for example, the total expense and the portions assigned to the 
insurance company and the individual. 
 
Even if the documentation does represent the individual’s out-of-pocket medical expenses for 
2010, he submitted no documentation to verify his out-of-pocket expenses for the other years in 
which he claimed them. 
 
Third, the individual appears to have lacked the resources to have covered the expenses that he 
claimed.  For example, in 2008, the individual claimed $140,000 of expenses, and he testified 
that he did not draw on credit to cover it.  Tr. at 385; Ex. 12.  That year, his take-home pay 
totaled approximately $164,000, and he testified that he could draw on $1,000-$20,000 in 
savings.  Tr. at 387-88; 390-92.  That is simply not enough to have covered the medical expenses 
and his approximate mortgage expenses of $60,000 ($5,000 a month x 12), not to mention the 
rest of his living expenses. 
 

                                                 
12  The individual has a history of questionable tax practices.  On his 2010 tax return, he claimed a tax deduction for 
a car purchased in 2009, but he had not purchased a car in 2009.  Tr. at 80-81, 423-24.  In 2010, he also claimed a 
tax deduction for personal property tax, but his state has no personal property tax.  Id. at 83-84, 307.  He conceded 
the improper deduction but argued that he had only claimed it once.  Id. at 309, 415.  When confronted with having 
claimed the deduction in other years, he blamed the improper deduction on his tax software.  Id. at 309, 415-17.  
Also on his 2010 tax return, he deducted a fee for a tax preparer, but in fact he had prepared it himself.  Id. at 82.  
Lastly, his state tax liens stemmed from the state disallowing deductions that he had claimed.  Ex. 18 at 60; Ex. 15 at 
60-62. 
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5. The Individual’s Budget 
 
To help mitigate the allegations, the individual presented a budget.  Ex. E.  Gathering a financial 
statement represents a positive step.  I find, however, that it shows little improvement in financial 
responsibility.  The individual prepared it just for the hearing, and he does not use it to plan and 
govern his spending.  Id. at 366.  (Rather, he estimates how much money each month will “cost” 
him, and he tries to spend less than he makes.  Id. at 365-67.)  Indeed, it lacks a level of detail 
that reflects the thoughtful and  
self-analyzing choices that a person of his history would have to make to become financially 
responsible, and the individual’s testimony included no such introspection.   
Given the individual’s extreme history of financial difficulties over two decades, he would need 
to demonstrate a greater period of financial stability before I could make a predictive assessment 
that he will remain financially stable. 
 
 C. Criterion L – Personal Conduct 
 
To determine whether the individual has mitigated the LSO’s allegations of personal conduct, I 
will consider the relevant factors from 10 C.F.R. § 710.7(c) and the relevant mitigating 
conditions from Guideline E of the Adjudicative Guidelines – Personal Conduct.13 
 
1. Mitigated Allegations 
 
a. The Bad Checks 
 
The Summary of Security Concerns includes the allegation that the individual wrote seven bad 
checks.  I find that he has mitigated this allegation.  The conduct in question occurred more than 
20 years ago, and the individual has not repeated it.  Tr. at 231. 
 
b. The Pressured Car Sale 
 
The Summary of Security Concerns includes the allegation that after 2005, the individual 
showed poor judgment by allowing a car dealer to pressure him into buying an expensive car 
when he already faced financial hardship.  I find that the individual has mitigated this allegation.  
Purchasing the car may have shown financial irresponsibility considering his precarious financial 
situation, but he was not pressured into doing so.  The individual testified candidly that he was 
                                                 
13 Guideline E contains the following relevant mitigating conditions:  
 

(c) the offense is so minor, or so much time has passed, or the behavior is so infrequent, or it happened 
under such unique circumstances that it is unlikely to recur and does not cast doubt on the 
individual’s reliability, trustworthiness, or good judgment; 

 
(d) the individual has acknowledged the behavior and obtained counseling to change the behavior or 

taken other positive steps to alleviate the stressors, circumstances, or factors that caused 
untrustworthy, unreliable, or other inappropriate behavior, and such behavior is unlikely to recur; 
[or] 

 
(f)   the information was unsubstantiated. . . . 
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not pressured into buying the car.  Id. at 393-94.  More than that, over-spending is consistent 
with his character, so it is not unreasonable for me to find that he opted to buy the car despite his 
weak financial condition. 
 
c. The Ill-Timed Business 
 
The Summary of Security Concerns includes the allegation that the individual showed poor 
judgment by starting a computer business in 2001, around the time that he had filed two 
bankruptcies.    
I find that the individual has mitigated this allegation.  He testified that since the business failed, 
he has realized that he made a poor choice by trying to start a business in the midst of financial 
difficulties and that he is a poor businessman.  Id. at 399, 402-03.  Moreover, he refrained from 
renewing his business ventures during subsequent financial difficulties. 
 
2. Un-Mitigated Allegations 
 
The Summary of Security Concerns includes the allegations that (i) between 1986 and 1988, the 
individual allowed a foreign national to use his name and social security number; and (ii) in 2001 
or 2002, the individual met the foreign national at work, without authorization, and allowed him 
to receive mail at his address.  
 
The individual convinced me that he probably did not have the alleged contact with the foreign 
national.  His many conflicting statements suggest that at the 1992 PSI, he invented the story to 
blame his financial irresponsibility on someone else and continued to re-invent the story as the 
need arose.  The individual stated that he was speaking of one foreign national but has also said 
that he’s speaking of two.  Id. at 279, 403-04; Ex. 15 at 22-23, 32.  He stated that a culprit of the 
same name used his social security number to cause him financial problems.  Ex. 34 at 35, 37-38.  
He has also said that the culprit did not use his social security number.  Tr. at 316.  He said that 
the culprit was not related and wanted to partner in a computer business.  Id. at 326, 330-31, 405; 
Ex. 34 at 35.  (He added the details that the culprit was 60-70 years old, a friend of his father, 
and living in a nearby state.  Tr. at 279-80, 283-84.)  He has also emphatically claimed that the 
culprit was related – that he was his son.  Id. at 320-22.  He added the details that his son used 
his social security number to make bill payments because he thought it was a joke and that he got 
other kids at school to do the same.  Id. at 325.  When asked how his son could have done this as 
a small child, abruptly the individual did not know whether his son was the culprit.  Id. at 328-
29.  Probably realizing the absurdity of the story about his son, the individual forcefully shifted 
blame back to the original culprit that he appears to have fabricated.  Id. at 330-32.  But by now, 
at the hearing, he had testified that the original culprit was not a foreign national, but a U.S. 
citizen.  Id. at 304, 405.  Then the individual added the details that the culprit immigrated to the 
U.S. in 1957 and that from the first time the individual had met the culprit, he knew that he was a 
U.S. citizen.  Id. at 406-410.  Then came the clinching moment when the DOE counsel 
confronted the individual with his testimony from the 1992 PSI, where he stated that the culprit 
was a foreign national.14  Id. at 412-13. 

                                                 
14  In the individual’s post-hearing submission, he blamed his conflicting statements on the length of the hearing, 
which he said ran from 8:30am to 8:18pm.  (In fact, it ran from 9:08am to 7:00pm.  Tr. at 1, 433.)  He stated that he 
is diabetic and must eat on time.  Therefore, he said, “I do not know what answer I am providing.”  Then he 
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Despite the fact that the individual probably did not have the alleged contact with a foreign 
national, I find that the individual has not mitigated the allegations.  Criterion L necessarily 
concerns honesty.  The individual cannot mitigate statements of doubtful honesty by offering yet 
more statements of doubtful honesty. 
 
C. Additional Mitigating Information 
 
The individual sought to mitigate the allegations by testifying to his community involvement.  
He said that he volunteers with his police department, his homeowners’ association, his kids’ 
school, professional organizations, and his church.  Id. at 295-300.  He also presented brief 
letters of support from several co-workers.  Ex. F. 
 
I find that this information does not mitigate the allegations.  His community involvement, while 
positive, does not outweigh the concerns raised by the large number of allegations.  His co-
workers did not testify under oath, and their brief statements – which do not reference any 
specific allegations – suggest that they are not aware of the issues in this proceeding. 
 

V. Conclusion 
 
Because the individual has not resolved the Criterion L and Criterion F security concerns, I find 
that he has not demonstrated that restoring his access authorization would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, I find that 
the DOE should not restore his access authorization. 
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28.   
 
 
 
 
David M. Petrush 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 20, 2011 

                                                                                                                                                             
provided yet more conflicting details about his interaction with the culprit, such as that he met him in 1991 (not in 
the 1980s) and that he sought to partner in a mortgage business (not a computer business). 
 
I find no merit to these contentions.  During the pre-hearing telephone conference, I stated that we would take a 
lunch break and other breaks, as needed.  During the hearing I repeated my flexible policy on pausing the hearing to 
address the needs of the participants.  In fact, we did pause the hearing for lunch, but the individual chose not to eat.  
He brought no lunch and declined directions to the nearby food court.  As the afternoon wore on, I offered one of the 
energy bars that I had brought as a snack.  An office employee offered to fetch him a soft drink from a nearby 
convenience store, which the individual accepted.  Most important, at the hearing, the individual exhibited no signs 
of fatigue or incoherence.   



 
  
 
*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   March 9, 2011 
 
Case Number:   TSO-1019
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 For the reasons set forth below, I conclude that the DOE should not restore the 
individual’s security clearance at this time.2   

 
I.  BACKGROUND 

 
The individual held an access authorization until it was suspended in 2010.  In June 2009, the 
individual was arrested and charged with Driving While Intoxicated (DWI).  Exhibit 8 at 3-5.  A 
Local Security Office (LSO) summoned the individual for an interview (PSI) with a personnel 
security specialist on July 16, 2009.  Exhibit 8.  During the PSI, the individual stated that he had also 
been arrested for DWI in 2006.  Id. at 5-6.  After the PSI, the LSO referred the individual to a local 
psychologist (hereinafter referred to as “the DOE psychologist”) for an agency-sponsored 
evaluation. The DOE psychologist prepared a written report, setting forth the results of that 
evaluation, and sent it to the LSO. Exhibit 9.  Based on this report and the rest of the individual’s 
personnel security file, the LSO determined that derogatory information existed that cast into doubt 
the individual’s eligibility for access authorization. The LSO informed the individual of this 
determination in a letter that set forth the DOE’s security concerns and the reasons for those 
concerns.  Exhibit 3.  I will hereinafter refer to this letter as the Notification Letter.  The Notification 
Letter also informed the individual that he was entitled to a hearing before a Hearing Officer in order 
to resolve the substantial doubt concerning his eligibility for access authorization. 
 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  
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The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced nine exhibits into the record of this 
proceeding.  The individual introduced five exhibits, and presented the testimony of four witnesses, 
in addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraph (j) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Id.3  Under this 
criterion, the LSO cited the individual’s 2006 and 2009 DWI arrests, as well as a diagnosis by the 
DOE psychologist that the individual suffered from Alcohol Dependence.  Id. at 4. 
 
This derogatory information adequately justifies the DOE’s invocation of criterion (j), and raises 
significant security concerns.  Both the diagnosis of Alcohol Dependence and the individual’s two 
prior DWI arrests raise concerns related to the risk of excessive alcohol consumption, which often 
leads to the exercise of questionable judgment or the failure to control impulses, and call into 
question the individual’s future reliability and trustworthiness.  See Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information (Adjudicative Guidelines), The 
White House (December 19, 2005), Guideline G.   
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995), (affirmed by OSA, 1996), and cases cited 

                                                 
3 Criterion (j) defines as derogatory information that an individual has “[b]een, or is, a user of alcohol habitually 

to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 708.8(j).   
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therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
At the hearing in this matter, the individual acknowledged that he had “made some bad decisions 
and that I had a problem with alcohol in the past.”  Hearing Transcript (Tr.) at 11.  He contended, 
however, that he had “changed dramatically in the past year-and-a-half . . . .”  Id. at 12.  As I discuss 
below, while it does appear that the individual is not drinking to the extent he has previously, the key 
issue in this case is the likelihood that the individual will use alcohol to excess in the future.  I find 
that the risk of future excessive drinking by the individual is too high, that therefore the DOE should 
not restore his security clearance at this time. 
 
The individual described drinking “heavily” in 2005 and 2006, around the time that his father passed 
away.  Id. at 18.  He testified that, when he would go out to drink, he “went out with the intent to get 
as drunk as I could.”  Id. at 19.  After being arrested and charged with DWI in 2006, the individual 
was placed on probation, paid a fine, and was required to do community service, but he continued to 
drink, and “blew the first DUI off.  I continued living my life the way I was living it and I thought, 
oh, it will never happen to me again, I don’t have a problem . . . .”  Id. at 22-23.  He testified, 
however, that from 2007 to 2009, after his son was born, his drinking “slowed down a lot.”  Id. at 
27. He described drinking while participating in a weekly bowling league, consuming six to ten 
beers over a two and a half to three-hour period, and on weekends, while watching football games, 
drinking twelve beers, though over a longer period of time.  Id. at 27-28. 
 
In June 2009, the individual was attending a picnic at a relative’s home, where he drank what he 
estimated to be eight to fourteen beers over the course of three hours, before leaving the gathering to 
drive back to his house.  Id. at 29.  On his way home, he was stopped and charged with his second 
DWI.  Id. at 30-31.  In addition to being fined and placed on probation, the individual was required 
to participate in a six-month outpatient addiction program.  Id. at 31-32.  After the individual 
successfully completed that program in February 2010, his counselor recommended that the 
individual attend Alcoholic Anonymous (AA).  Exhibit C.  The individual attended two AA 
meetings per week until July 2009, at which time he was found to have successfully completed his 
probation.  Exhibit A. 
 
As for his drinking habits after the second DWI, the individual testified that he quit drinking in 
September 2009, until having a couple of drinks during the Christmas holidays, and a few drinks on 
Valentine’s Day of 2010.  Tr. at 33-34.  He stated that, at the beginning of the period that he was 
attending AA meetings, from February to July 2010, he “was still drinking occasionally, maybe once 
or twice a month.”  Id. at 35.  After suffering a fall that shattered his ankle in August 2010, he 
stopped drinking for “a couple of months.”  Id. at 37.  He testified that he currently drinks two to 
three times a month, including drinking six to eight beers on the nights that he goes bowling.  Id. at 
37-38.  The individual’s wife testified that the individual drinks three to four times per month at 
home and estimated that he drinks six beers per occasion.  Id. at 57.  When I asked the individual 
about the possibility of abstaining from using alcohol in the future, he stated: 
 

I realize that when I quit those four months [in the fall of 2009] I really wanted to see 
if I could quit. I have come to the conclusion myself that it is not that big of a deal to 
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me. Everybody tells me, all the professionals, . . . I need to do this and I need to do 
that, but I don't believe in it and I don't see it that way.  I look at it that my family is 
the most important thing to me and I'll do anything to take care of them. So that's 
where I'm coming from. 

 
Id. at 47. 
 
The individual clearly sees himself as being in a different place in his life now than he was in the 
past, and firmly believes that he will not return to the problematic use of alcohol.  Unfortunately, 
that opinion was not shared by two other witnesses, the DOE psychologist and the counselor in 
charge of the outpatient program completed by the individual.  The counselor testified positively 
about his interactions with the individual and his active participation in group meetings during his 
treatment.  Id. at 62.  However, after being told of the individual’s current drinking pattern, the 
counselor stated that he “would be guarded in a prognosis if he is drinking after two DUIs because 
of the possibility of getting a third and I would tell him it would be my recommendation once again 
that he abstain from alcohol and that he would do whatever is necessary to maintain that . . .”  Id. at 
69-70.  He also described the recidivism rate, generally, for alcohol and drug abuse as “horrendous.” 
 Id. at 64.  
 
The DOE psychologist was present for the entire hearing and testified last.  He acknowledged the 
“different perspective” of the individual as opposed to that of the professionals who have 
recommended that the individual abstain from drinking.  Id. at 87.  The psychologist stated that he 
appreciated “just how forthcoming and straight shooting” the individual had been.  Id.  However, 
according to the psychologist, “the issue is not his sincerity.  The issue is our clinical experience 
with individuals like him with this history.”  Id. at 87-88.  The psychologist noted that the history in 
this case included a parent of the individual who was an alcoholic.  Id. at 89. 
 
According to the psychologist, “virtually all” people with a history such as the individual’s who 
resume drinking “return to what had been a set point.”  Id. at 92.  He opined that the current pattern 
of drinking described by the individual “is alcohol abuse and binge drinking.”  Id.  As for the 
likelihood that the individual’s level of drinking would “creep back” as it did between his two DWIs, 
the psychologist stated that “it is not will, it is when, without sufficient structure and support, it is 
when is this going to happen.”  Id. at 93.  Having described the individual’s case as “prognostically a 
train wreck,” the psychologist concluded, “within a reasonable degree of psychological certainty, 
that the drinking will become more frequent and it will be tolerated in greater quantities and it will 
be back to the twelve-pack instead of a six-pack . . .”  Id. at 103, 105. 
 
Like the DOE psychologist, I find no reason to question the sincerity and determination of the 
individual.  My decision in this case, however, must be based on a more objective perspective.  
Though it is certainly possible that the individual’s drinking will not increase in amount and 
frequency going forward, the likelihood of that happening in the case of someone with the 
individual’s history appears to be very high.  Even if he would not drink more in the future than he 
does now, I am concerned that the individual’s judgment and reliability may be impaired on 
occasions that he does drink, such as when he has six to eight beers during a night of bowling.  
Because a security clearance allows an individual access to classified information, the judgment and 
reliability of a clearance holder must be intact at all times, both on and off the job.     
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Were the individual willing to completely abstain from the use of alcohol, as recommended by his 
own counselor and the DOE psychologist, the security concerns raised in this case would almost 
certainly, with time, be sufficiently mitigated.  As it is, the individual has not made that choice, and I 
find that the risk of the individual using alcohol to excess in the future is simply too high from the 
point of view of national security.   I therefore cannot find that the DOE should restore the 
individual’s access authorization at this time. 
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not resolved the DOE’s security 
concerns under criterion (j). Therefore, the individual has not demonstrated that restoring his access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the DOE should not restore the individual’s security 
clearance. The individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 17, 2011 
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This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.” As explained below, it is my decision that the individual’s access 
authorization should be restored. 
 
I. BACKGROUND 
 
The individual is employed by a DOE contractor, and has held a DOE access authorization for 
several years.  In early January 2010, the individual reported to his employer that he had been 
receiving medical treatment for alcoholism.  Based on this report, the Local Security Office 
(LSO) conducted a Personnel Security Interview with the individual in late January 2010 (the 
2010 PSI, DOE Ex. 8).  In April 2010, a DOE-consultant psychologist evaluated the individual, 
and, in June 2010, he memorialized his findings in a Psychological Evaluation Report (the 
Report, DOE Ex. 10).  
 
In January 2011, the LSO issued a Notification Letter to the individual, together with a statement 
(Enclosure 1) setting forth the information that created a substantial doubt about the individual’s 
eligibility to hold a DOE security clearance. DOE Ex. 3.  Specifically, the LSO identifies 
information indicating that the individual has been diagnosed by a DOE-consultant psychologist 
(the DOE-consultant Psychologist) as suffering from Alcohol Dependence, without adequate 
evidence of rehabilitation or reformation.  It also refers to information concerning the 
individual’s past use of alcohol that supports that diagnosis.  Such a condition raises security 
concerns under the provisions of 10 C.F.R. § 710.8(j) (Criterion J).  The LSO next finds that the 
individual has admitted to illegal involvement with prescription pain medications, and that he has 
been diagnosed by the DOE-consultant Psychologist as suffering from Opioid Dependence, 
raising security concerns under the provisions of 10 C.F.R. § 710.8(k) (Criterion K).  Further, the 
LSO finds that the individual’s mis-statements and omissions in reporting his drug and alcohol 
problems to the DOE and his violation of his 1998 DOE Drug Certification indicate that he has 
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engaged in unusual conduct or is subject to circumstances which tend to show that he is not 
honest, reliable, or trustworthy, thereby raising a security concern under the provisions of 10 
C.F.R. § 710.8(l) (Criterion L).  Finally, the LSO finds that the individual’s unlawful use of 
prescription pain medications raises security concerns under Section 1072 of the National 
Defense Authorization Act for Fiscal Year 2008, commonly referred to as the Bond Amendment, 
which statutorily prohibits federal agencies, including the DOE, from allowing “an unlawful user 
of a controlled substance or an addict” to hold a security clearance. 50 U.S.C. § 435c(b).  Id. 
 
In February 2011, the individual requested a hearing (hereinafter “the hearing”) to respond to the 
concerns raised in the Notification Letter.  DOE Ex. 4.  On March 10, 2011, the Office of 
Hearings and Appeals Director appointed me the Hearing Officer in this case.  At the hearing I 
convened in this matter, I received testimony from nine persons.  The LSO presented the 
testimony of the DOE-consultant Psychologist. The individual testified and presented the 
testimony of his treating psychologist, his wife, his mother, two long-time friends, his supervisor, 
and a co-worker.  Discussion at the hearing centered on the individual’s past conduct and 
diagnoses that formed the basis for the LSO’s Criteria J, K and L concerns, as well as the 
individual’s recent conduct and efforts to address his dependence on alcohol and opioids. 
 
II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See  Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national 
security test” for the granting of security clearances indicates “that security determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th 
Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a 
security clearance). 
   
III. ANALYSIS OF TESTIMONY AND FINDINGS 
 
A.  Criterion J and K Concerns 
 
As a basis for his diagnosis of alcohol and opioid dependence, the DOE-consultant Psychologist 
found that the individual reported to him in April 2010 that he had experienced symptoms of 
depression since high school, and that in his late twenties he increased his use of alcohol in order 
to alleviate those symptoms.  He stated that beginning in about 2006 he began drinking heavily, 
and to use illegally purchased Hydrocodone and Oxycodone in addition to alcohol.  He reported 
that by October 2009 he was taking up to ten pills a day.  The individual reported that he was 
unable to stop taking pills and consuming alcohol on his own, and sought in-patient drug and 
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alcohol treatment in December 2009.  The DOE-consultant Psychologist found that the 
individual was in the early stages of sobriety from his alcohol and opioid dependence, and that 
his recovery plan of Alcoholics Anonymous (AA) participation and individual psychotherapy 
was credible.  Report at 3-4.  These findings are not contested by the individual.  I therefore find 
that the LSO properly concluded that the DOE-consultant Psychologist’s diagnoses coupled with 
the individual’s past use of illegal drugs raises security concerns under Criteria J and K.  Because 
the LSO properly invoked Criteria J and K, the individual has the obligation to resolve these 
concerns.  The DOE does not have a set policy on what constitutes reformation or rehabilitation 
from problematic drinking or drug use, but instead makes a case-by-case determination based on 
the available evidence.  In making this determination, Hearing Officers properly give significant 
weight to the opinions of psychiatrists and other mental health professionals.  See, e.g., 
Personnel Security Hearing, Case No. TSO-0477 (2007).1  
 
At the hearing, the individual asserted that he has maintained his sobriety from alcohol and 
opioids since December 2009, and that he has continued to receive individual psychotherapy 
regularly, and to attend AA meetings on an occasional basis.  TR at 223, 225, 229, 252.  The 
individual’s wife, mother, two long-time friends, supervisor, and co-worker all testified that the 
individual has effectively addressed his addiction issues and has maintained his sobriety as far as 
they could observe.  Based on this extensive, positive testimony, I conclude that the individual 
has maintained his sobriety from alcohol and opioids since December 2009.2 
 
The individual’s psychologist testified that he generally meets with the individual on a weekly 
basis, and that he is treating the individual for alcohol and opioid dependence, dysthemic 
disorder and an anxiety disorder.  He stated that he believed that the individual’s alcohol and 
opioid dependence are both in sustained full remission, meaning that the individual has not used 
alcohol or opioids for more than twelve months.  TR at 264.  He stated that the individual’s 
dysthemic disorder involves mild to moderate levels of depression over a long period.  He stated 
that the individual treats his depression with antidepressants, and that the individual has become 
unusually insightful about self-monitoring the impact of his medications.  TR at 265.  He stated 
that the individual has been very engaged from the outset in using psychotherapy to continue and 
enhance his inpatient and intensive outpatient recovery program that began in late 2009.  TR at 
268.  He testified that the individual’s social support from friends and family made ongoing 
regular attendance at AA meetings less of a priority, and he had observed that the individual 
would decide to attend AA meetings at times when he is under greater stress or emotional 
difficulty.  TR at 270.  He stated that the testimony of the individual’s supervisor and co-worker 
left him with a very positive sense of the individual’s ability to perform consistently at a high 
level in the workplace.  TR at 272-273.  He testified that in therapy, the individual was highly 
self-disclosive, willing to identify issues for discussion, and willing to follow through on 

                                                 
1  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine at http://www.oha.doe.gov/search.htm. 
 
 
2  The LSO also finds that in December 2009 the individual tested positive for benzodiazepines.  DOE Ex. 3.  At the 
hearing, the individual explained that his family doctor had prescribed him Klonopin, a benzodiazepine, to take for 
depression and anxiety.  TR at 222-223.  This is confirmed by the family doctor’s progress notes dated August 21, 
2008.  DOE Ex. 11.    
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recommendations.  He stated that these observations supported a favorable prognosis for 
maintaining sobriety.  TR at 273, 302-303. 
 
After listening to the testimony and information submitted at the hearing, the DOE-consultant 
Psychologist testified that in his opinion the individual is in a full, sustained remission and has 
been abstinent from illegal drugs and alcohol for eighteen months.  TR at 291.  He stated that the 
individual has established an ongoing accountability with his psychologist, his wife, his 
employer and his friends that support his recovery.  TR at 297.  He testified that the individual 
was maintaining his identification as an addict and an alcoholic, which was important to 
maintaining his abstinence.  TR at 300-301.  He also stated that the individual was addressing the 
self-disappointment and self-criticism that have contributed to his depression.  TR at 300.  
Finally, he stated that the individual is avoiding risk-taking behaviors and doing everything he 
can do to protect himself from relapse.  TR at 298.  He concluded that the individual’s successful 
rehabilitation had confirmed his initial positive opinion.  TR at 301. 
 
The opinions of the individual’s psychologist and the DOE-consultant Psychologist are  
persuasive.  They testified knowledgeably and thoughtfully, and their opinions are consistent 
with OHA precedent that relies on expert medical opinion that one year is a general benchmark 
for establishing a low risk of relapse from substance abuse.  See, e.g., Personnel Security 
Hearing, Case No. TSO-0619 at 7 (2008); Personnel Security Hearing, Case No. TSO-0477 at 
15-16 (2007).  A minimum of one year of sobriety and recovery activities are particularly 
appropriate here where the individual is alcohol dependent and opioid dependent.  See DSM-IV 
at 191-199 (one year required for “sustained” remission from alcohol).  As of the hearing date in 
this case, the individual has eighteen months of complete abstinence from alcohol and opioids, 
has completed his inpatient and outpatient treatment programs, and continues individual 
psychotherapy.  Accordingly, I find that he has demonstrated adequate evidence of reformation 
and rehabilitation and, therefore, has resolved the Criteria J and K concerns. 
 
B.  Criterion L Concerns 

 

The illegal acquisition and use of prescription drugs exhibits an unacceptable and disturbing 
disregard for laws regulating their use. Such disregard for the law raises concerns that the 
individual may similarly disregard other laws, including those which protect classified 
information and special nuclear materials.  It is important to note that avoiding illegal drug use is 
itself a requirement of both the DOE's safety and security regulations. Moreover, the misuse of 
prescription drugs (and the disrespect for law and authority that such use suggests) exhibits a 
lapse in judgment and maturity. Finally, we note that involvement with illegally obtained 
prescription drugs may render the user susceptible to blackmail or coercion.  

 

Standing alone, the individual’s extensive use of illegally obtained opioids could lead me to 
recommend against restoration of his access authorization. However, the DOE’s security 
concerns under Criterion L also are based upon the individual's misuse of opioids despite his 
promise, contained in his 1998 Drug Certification, that he would refrain from the illegal use of 
drugs.  Consequently, I find that DOE properly invoked Criterion L in suspending the 
individual's clearance. The individual's failure to honor his Drug Certification, and his violation 
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of DOE's and his employer's drug policies, raise important security concerns. The DOE security 
program is based on trust. If an employee breaks a written promise to the DOE, that trust is 
violated. It was precisely because of the individual's illegal use of marijuana as a teenager that he 
was asked in 1998 to sign a Drug Certification, promising that he would never again use drugs 
illegally while employed in a position requiring an access authorization.  DOE Ex. 3.  He clearly 
violated this promise when he began to use illegally obtained opioids in about 2006.  TR at 204.  
He therefore risked his career and access authorization, violated DOE safety and security 
regulations, and put himself, his fellow employees and the national security at risk.  Accordingly, 
the individual’s violation of his DOE Drug Certification brings into question the individual’s 
judgment and trustworthiness, and raises the concern that he may use drugs illegally in the 
future.  

 

However, this is not a case like many others in which an individual violates a Drug Certification 
as a result of peer pressure, or voluntarily takes drugs to get "high" or to mask some temporary 
unpleasantness in his life. The individual testified that he suffered from chronic anxiety and 
depression for many years and that prescription medication afforded him no lasting relief.  TR at 
202, 253.  This is supported by the diagnostic notes of the individual’s family doctor.  On 
April 29, 2002, he noted that the individual has had an anxiety disorder “for quite a long time”, 
that he has tried numerous medications, and that “all of these [medications] did not help or 
caused side effects.”  See April 29, 2002, notes of individual’s family doctor, DOE Exhibit 11.  
Again on August 5, 2004, the family doctor noted that the individual has had a generalized 
anxiety disorder for a number of years, has been prescribed several anti-depressant medications 
to treat it, and has experienced “intolerable side effects with just about everything out there.”  Id.   
Under these circumstances, where the individual suffered chronic emotional distress for years 
and was unable to find an effective medication to treat his distress, I find that his poor judgment 
in turning to alcohol and then opioid pills resulted from desperation rather than a simple 
disregard for his promise to abstain from illegal drugs.  

 

The individual’s description of the development of his opioid addiction supports this finding. 
The individual testified that in about 2006, he was prescribed an opiate-based medication, either 
cough syrup or pain pills, and experienced a very strong euphoric effect from it.  TR at 204.  The 
individual stated that he began to periodically self-medicate using illegally obtained opiate-based 
or synthetic opiates in addition to consuming alcohol. 

 

The attraction was extremely strong because I dealt with depression and anxiety 
on a day-to-day basis and to be able to flip a switch essentially and everything be 
okay or even better than okay was amazing to me.  . . . I knew that it was 
addictive, I didn’t realize how addictive and I didn’t realize the road that it was 
going to take me down eventually.  I didn’t realize that eventually that [euphoric] 
effect diminishes with time and the negative side effects increase with time, in 
addition to a physical and mental dependence that really brought me to my knees. 
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TR at 205.  It is clear that the individual’s illegal use of opioid pain pills was not recreational in 
nature.  It began with legal use, and continued as an effort to self-medicate his anxiety and 
depression.  While I cannot condone the individual’s lack of good judgment in procuring opioids 
illegally instead of seeking other medical help, I accept the individual’s assertion that he did not 
make a conscious decision to violate his Drug Certification.  He stated that when he signed his 
Drug Certification in 1998, he had no intention of having anything to do with illegal drugs.  He 
testified that in 2006, he already was abusing alcohol to self-medicate his anxiety and depression, 
and he did not think about his Drug Certification when he began using illegally obtained opioids 
in addition to the alcohol.  TR at 237.   

 

Outside of his prior thought processes relating to his addictions, the record indicates that the 
individual consistently exercises good judgment. The individual’s supervisor and his co-worker 
testified that they hold the individual in very high regard for his character, reliability, and his 
attention to safeguarding sensitive and classified information in the workplace.  TR at 157-159, 
91-93.  The individual’s wife, mother and friends testified that the individual is a responsible 
parent and a trustworthy friend.  TR at 43-44, 114-119, 81-82, 192-198.   

 

As the foregoing indicates, the individual’s initial use of illegally obtained opioids arose from his 
desperation to alleviate his depression and anxiety when his judgment was already impaired by 
the misuse of alcohol.  His misuse of alcohol and opioids resulted in a powerful addiction to both 
of these substances.  However, as discussed above, I find that the individual has demonstrated 
rehabilitation from these addictions, and a strong determination to refrain from the use of alcohol 
and opioids in the future.  I am therefore assured that the individual will not repeat the lack of 
judgment that resulted in his use of illegally obtained drugs.  Under these circumstances, I find 
that the individual has mitigated the security concern arising from his violation of his DOE Drug 
Certification.  See  Personnel Security Review, Case No. VSA-0229 (1999) (individual who  
otherwise acted with integrity but became addicted to legally prescribed methadone and then 
procured it illegally, can possibly mitigate the violation of his DOE Drug Certification by a 
showing of rehabilitation from his addiction);  see also Adjudicative Guidelines ¶ 26(d) 
(behavior “does not cast doubt about the individual’s current reliability, trustworthiness, or good 
judgment”). 

 

The LSO also finds that the individual made mis-statements and omissions in reporting his drug 
and alcohol problems to the DOE that raise Criterion L concerns.  Specifically it finds that at his 
2010 PSI, the individual admitted that he failed to report his initial hospitalization for alcohol 
detoxification in December 2009 as required by the DOE Personnel Security regulations.  At the 
PSI, the individual stated that he was still in the midst of his addiction and alcoholism, and was 
not in a frame of mind where he could report his hospitalization to the DOE.  PSI at 4.  I find that 
this explanation is credible in light of the testimony from the individual, his wife, and his mother, 
that the individual was in a highly emotional state before this hospitalization, and relapsed into 
alcohol dependence within a day of his discharge from the hospital.  TR at 17-21, 104, 117.  I 
find that in light of the individual’s timely reporting of his subsequent inpatient alcohol treatment 
in late December 2009 [TR at 23], and his rehabilitation from his drug and alcohol dependence, 
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he is unlikely to violate these security reporting requirements in the future.  Accordingly, I find 
that the individual has mitigated these concerns.    

 

 

 

C.  The Bond Amendment 

 

The Bond Amendment provides that “the head of a Federal agency may not grant or renew a 
security clearance for a covered person who is an unlawful user of a controlled substance or an 
addict . . . .” 50 U.S.C.A.§ 435c(b). On August 12, 2009, the DOE Deputy Secretary issued DOE 
Notice 470.5, which implemented the Bond Amendment in the DOE. In that Notice, the Deputy 
Secretary, among other things, stated that persons subject to the Bond Amendment (1) will 
continue to be processed for Administrative Review in cases where the agency is unable to 
“waive” the Bond Amendment; and (2) will receive the same due process rights that existed 
before the implementation of the Bond Amendment. 

 

The evidence in the record indicates that the individual admitted to being addicted to illegally 
obtained opioids prior to December 2009.  The individual’s past addiction to opioids qualifies 
him as “an unlawful user of a controlled substance or addict,” under the Bond Amendment. 
However, as discussed above, the individual established at the hearing that he has not used any 
illegal drugs in eighteen months, and has demonstrated that he has successfully rehabilitated 
himself from his addiction to opioids.  Accordingly, I find that the individual is not now an 
“unlawful user” or “addict” within the meaning of the Bond Amendment, and that the LSO’s 
concerns have been resolved.   

 
IV. CONCLUSION 
 
For the reasons set forth above, I find that the individual was properly diagnosed with Alcohol 
Dependence, a mental condition subject to Criterion J, and with Opioid Dependence, a mental 
condition subject to Criterion K.  Further, I find that this derogatory information under Criteria J 
and K has been mitigated by evidence of rehabilitation and reformation.  I further find that the 
individual has mitigated the DOE’s Criterion L concerns, and that the individual has resolved 
concerns relating to his eligibility for a security clearance under the Bond Amendment.  
Accordingly, after considering all of the relevant information, favorable or unfavorable, in a 
comprehensive and common-sense manner, I conclude that the individual has demonstrated that 
the restoration of his access authorization would not endanger the common defense and would be 
clearly consistent with the national interest.  The individual or the DOE may seek review of this 
Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28. 
 
 
 
Kent S. Woods 
Hearing Officer 
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Office of Hearings and Appeals 
 
Date: September 9, 2011 
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Case Number:   TSO-1023 
 
This decision concerns the eligibility of XXX X. XXXX (hereinafter referred to as "the 
Individual") to obtain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual should 
not be granted a security clearance. 
 
I.  BACKGROUND 
 
This case involves derogatory information developed during the course of a background 
investigation of the Individual.  Unable to resolve the security concerns raised by this derogatory 
information, a Local Security Office (LSO) initiated administrative review proceedings on 
February 16, 2011, by issuing a letter (Notification Letter) advising the Individual that it 
possessed reliable information that created a substantial doubt regarding his eligibility to hold a 
security clearance.  In the Notification Letter, the LSO set forth the derogatory information at 
issue and advised that the derogatory information fell within the purview of two potentially 
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections (f) and 
(l).1 
                                                 
1  Specifically, the Notification Letter alleges that the Individual has:  
 

(1) Deliberately misrepresented, falsified, or omitted significant information from a Personnel 
Security Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a personnel 
qualifications statement, a personnel security interview, written or oral statements made in 
response to official inquiry on a matter that is relevant to a determination regarding eligibility for 
DOE access authorization, or proceedings conducted pursuant to §710.20 through §710.31.  
10 C.F.R. § 710.8(f) (Criterion F); and  
 
(2)  Engaged in any unusual conduct or is subject to any circumstances which tend to show that 
the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded his request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter 
on March 18, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his spouse, and a close friend of the Individual (the Friend).  See Transcript of 
Hearing, Case No. TSO-1023 (hereinafter cited as “Tr.”). The LSO submitted 11 exhibits, 
marked as Exhibits 1 through 11, and the Individual submitted 14 exhibits, marked as Exhibits A 
through N. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT  
 
The Individual is an applicant for a security clearance. After graduating from high school, the 
Individual joined the Marine Corps in 1980 and was discharged in 1984.  The Individual was the 
subject of at least three serious disciplinary actions during his Marine service.  Tr. at 25, 49-50.  
In 1983, the Individual tested positive for marijuana use after being administered a drug 
screening test by the Marine Corps.  Exhibit 10 at 28.  Upon discharge from the Marines, he was 
ineligible for re-enlistment and he received a General Discharge Under Honorable Conditions, 
rather than an Honorable Discharge.2  Tr. at 27, 48; Exhibit 10 at 42.    

                                                                                                                                                             
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.  10 C.F.R. 
' 710.8(l) (Criterion L). 

 
2   The Marine Corps Separation and Retirement Manual states that an Honorable Discharge “is the highest quality 
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After leaving the Marine Corp., the Individual eventually attended a police academy for six 
months.   Tr. at 45.  Upon graduation from the police academy, the Individual served for at least 
two years as a police officer.  Id. at 47.  His police service included nine months as an 
undercover narcotics officer.  Id. at 46.   
 
The Individual subsequently left police service and eventually began serving as a corrections 
officer.  The Individual served as a corrections officer for approximately four years, until 1993.  
While serving as a corrections officer, the Individual would meet with friends or family of 
inmates outside of the prison to receive packages to be delivered to inmates.  This practice was 
illegal and against prison policy.  On at least two occasions, law enforcement officials detected 
the Individual’s deliveries of contraband to inmates, and found that they contained cocaine.   On 
July 8, 1993, the Individual was arrested and charged with 16 felony counts, specifically, 
Delivering Contraband to Penal Institution by an Employee (six counts), Possession with Intent 
to Deliver - Cocaine (two counts), Bribery (four counts), and Official Misconduct  (four counts).  
Exhibit 11 at 103.  Shortly after his arrest, the Individual enrolled himself in a three-week in-
patient drug abuse treatment program at a local Veterans Administration (VA) hospital.  
 
The Individual entered into a plea agreement in which he eventually plead guilty to two felony 
counts of Possession with Intent to Deliver - Cocaine.  Id.  The Individual was sentenced to four 
years in prison.  Id.  The Individual was found to be eligible for the “Impact Program Boot 
Camp.”  Id.  The Individual eventually served several months in a penitentiary, and then four 
months in the prison boot camp program before he was placed on monitored house arrest for 
approximately two months.  He was then placed on probation for a year.  
 
On December 2, 2008, the Individual submitted a Questionnaire for National Security Positions 
(QNSP) to the LSO.3  In this QNSP, the Individual responded affirmatively to two questions 
asking if he had ever been charged with a felony and whether he had ever been charged with an 
offense related to alcohol and drugs.  The QNSP required an explanation of any affirmative 
responses.  The response provided by the Individual indicated that the Individual had been 
charged with Possession and Delivery of a Controlled Substance in 1993.  The Individual stated:  
 

Pled guilty as part of a plea agreement to receive recommendation for ... 
Department of Corrections Bootcamp.  Bootcamp completed successfully.  
Granted early parole. 

 
*** 

 
                                                                                                                                                             
of characterization.”  Marine Corps Separation and Retirement Manual at ¶ 1004.2(a).  A General Discharge (Under 
Honorable Conditions) “is the second highest quality of characterization and is appropriate if the member’s service 
has been honest and faithful but significant negative aspects of the member’s conduct or performance outweigh 
positive aspects of the member’s military record.”  Id. at ¶ 1004.2(b). 
 
3  A copy of this QNSP appears in the record as Exhibit 9. 
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Possession and Delivery of Controlled Substance act was unknowingly committed 
and the resulting statement of guilt signature was obtained after 3 days of 
detention, prior to formal booking and prior to counsel being provided, and was 
ultimately signed by me after threats of irreparable damage and harm caused to my 
family from having my fathers blueprint business closed down pending further 
police investigation. 

 
Exhibit 9 at 44.4  
 
A background investigation of the Individual was conducted by the Office of Personnel 
Management (OPM) in early 2009.  As part of this investigation, an OPM investigator 
interviewed the Friend of the Individual.  The Friend informed the OPM investigator that: 
 

Subject had a drug problem during the 1980’s and early 1990’s.  Subject lost his 
job during that time due to a drug trafficking arrest . . . Subject was in prison for 
five months as a result of the charges.  Subject was a marijuana and cocaine user 
in the 1980’s and early 1990’s.  Since subject was released from prison, subject 
has had no further drug use or drug activity.  Subject went to a two to four week 
program at the VA Hospital after his arrest to help with his drug problem.    

 
OPM Report of Investigation (Exhibit 11) at 75. 
 
The OPM investigator also interviewed the Individual.  During this interview, the Individual 
provided an expanded account of the circumstances leading to his felony conviction.  The 
Individual acknowledged that he would meet with members of the inmates’ families outside of 
the prison to receive contraband, which he, in-turn, would then deliver to inmates.  Id.  He 
further acknowledged that he was violating the prison’s rules by doing so, but stated that it was a 
common practice among the other correctional officers.  Id.  The Individual stated that he did not 
know that the contraband he was smuggling to the inmates contained cocaine.  Id.  The 
Individual said he did not inspect the contraband carefully because he trusted the inmates and the 
items appeared to be toiletries.  Id.  The Individual acknowledged that he signed a confession 
stating that he knew he was smuggling drugs.  However, he claimed that this confession was 
signed under duress, because he had been held for two days, and the police were threatening to 
close his father’s business down.5  Id.  The Individual further stated that, shortly thereafter, he 
had entered a drug treatment program at a local VA hospital at the suggestion of his attorney, 
who thought that it might result in leniency from the judge.  Id. at 82.  The Individual claimed 
that he had not used cocaine, and that his only illegal drug involvement occurred in the 1970s 
and early 1980s, when he used marijuana.  Id.      

                                                 
4  The Individual’s QNSP also inaccurately indicated that he had received an Honorable Discharge from the Marine 
Corps., rather than a General Discharge Under Honorable Conditions.  Exhibit 9 at 26.  Although this information 
was not cited in the Notification  Letter, it does detract from the Individual’s credibility.   
 
5  The Individual’s QNSP alleged that he signed the confession after being held for three days. 
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On April 16, 2009, the LSO conducted a PSI of the Individual. 6  During this PSI, the Individual 
provided an account of the circumstances leading to his felony conviction essentially similar to 
the account he provided during his OPM interview.  The Individual also claimed that he signed 
the confession in order to avoid having his father’s business, where he received one of the 
packages of cocaine, shut down.  Exhibit 10 at 35. 
    
IV.  ANALYSIS 
 
A. Criterion F 
 

1. The Individual’s Falsifications Were Intentional 
 
During the present proceeding, the Individual was repeatedly requested to provide information 
about his past illegal drug involvement and criminal activities.  The information provided by the 
Individual’s responses to these inquiries was inconsistent with other information obtained during 
his background investigation.   
 
In the Individual’s QNSP, PSI, and OPM Interview, he consistently asserted that his illegal drug 
involvement was limited to his occasional use of marijuana in the late 1970s and early 1980s.   
However, this assertion was contradicted by the Individual’s: (1) arrest for two counts of 
possession of cocaine with intent to deliver in 1993, (2) signed confession acknowledging that he 
knowingly smuggled cocaine into prison, (3) guilty plea to those charges, (4) enrollment in an in-
patient treatment program for drug abuse that same year, and (5) best friend’s statements 
indicating that the Individual had a drug problem in the 1980s and early 1990s.  This evidence 
indicates that the Individual intentionally provided false information in his QNSP, PSI, and OPM 
interview when he claimed that his: (1) illegal drug involvement ended in 1983, (2) confession 
and plea bargain were coerced, and (3) enrollment in the in-patient drug treatment program was 
only motivated by his desire to obtain favorable sentencing treatment.      
 
The Individual has claimed, in his PSI, and OPM Interview, that he was unaware that the 
contraband which he was smuggling into the prison contained cocaine. This assertion is 
contradicted by the Individual’s guilty plea to two counts of possession of cocaine with intent to 
deliver and by his confession.7  Moreover, the Individual’s law enforcement background (which 
included nine months as an undercover narcotics officer) makes it difficult to believe that he 
would not have recognized the possibility that he could have been acting as a drug courier when 
smuggling the contraband.  It is also difficult to believe that the Individual suspicions would not 
have been further raised when he was arranging to receive this contraband at a McDonald’s and 
                                                 
6  A copy of the transcript of the April 16, 2009, PSI appears in the record as Exhibit 10. 
 
7  The LSO has also submitted evidence indicating that a polygraph examiner, who administered a DOE Exculpatory 
Polygraph to the Individual, had concluded that the Individual had exhibited signs of deception when the Individual 
stated, during that polygraphic examination, that he was unaware that the contraband he had been smuggling to 
inmates contained cocaine.  Because of the evidentiary/reliability issues associated with polygraph examinations, I 
did not consider this evidence in my deliberations.   
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at his father’s business.  Accordingly, the weight of all the evidence indicates that the Individual 
intentionally provided false information in his PSI and OPM interview when he claimed that he 
did not know that the contraband that he smuggled into prison contained cocaine.  
 
In his QNSP, PSI, and OPM interview, the Individual consistently asserted that his confession 
and guilty plea were coerced.  The only evidence offered by the Individual in support of this 
assertion are his own statements.  While this assertion is plausible, the totality of the evidence in 
this proceeding indicates that the Individual’s credibility is highly suspect.  The Individual’s 
statements, standing alone, do not convince me that his confession and guilty plea were coerced.  
Accordingly, I find that the Individual deliberately provided false or misleading information 
when he claimed, in his QNSP, PSI, and OPM interview, that his confession was coerced. 
 
The Individual’s enrollment in an in-patient drug treatment program in 1993, suggests that the 
Individual’s illegal drug involvement did not end in 1983, as the Individual asserted in his PSI 
and OPM interview.  The Individual has repeatedly claimed, in his PSI and his OPM interview, 
that his enrollment in an in-patient treatment program for drug abuse was essentially an action 
taken, on the advice of counsel, for the purpose of currying favor with “the judge.”  While it is 
plausible that the Individual’s motivation for enrolling in the program was to obtain leniency in 
the sentencing process, the only evidence in support of the Individual’s assertion that he enrolled 
in an in-patient drug treatment program, despite allegedly not having used illegal drugs since ten 
years earlier, are his own, self-serving, statements.  
 

2. The Security Concerns Associated with the Deliberate Falsifications 
 
The evidence discussed above indicates that the Individual intentionally provided false or 
misleading information in his QNSP, PSI and OPM interview.  The Individual’s deliberate 
failure to provide accurate information in his QNSP, PSI and OPM interview, raises doubts 
under Criterion F about his candor, honesty, and willingness to comply with rules.  “Conduct 
involving . . . lack of candor, dishonesty, or unwillingness to comply with rules and regulations 
can raise questions about an individual's reliability, trustworthiness and ability to protect 
classified information. Of special interest is any failure to provide truthful and candid answers 
during the security clearance process or any other failure to cooperate with the security clearance 
process.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued by the Assistant to the President for National Security Affairs, The White 
House (December 29, 2005) (Revised Guidelines), Guideline  E at  ¶ 15. 
 

3. The Individual Failed to Mitigate the Criterion F Security Concerns 
  
At the hearing, the Individual continued to assert that: (1) his last use of illegal drugs occurred 
prior to his discharge from the Marines in 1984, (2) his confession and guilty pleas were coerced, 
(3) he was unaware that the contraband he was smuggling for inmates contained cocaine, and (4) 
his enrollment in an in-patient drug treatment program was a sham concocted by his attorney to 
obtain favorable sentencing.  Tr. at 13.  However, with one exception discussed below, the only 
evidence offered by the Individual in support of these contentions was his own, uncorroborated 
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and self-serving testimony, which essentially reiterated the assertions he made during his 
background investigation concerning his illegal drug use and criminal activities.  I find that the 
Individual’s testimony lacks credibility.  Accordingly, I find that the Individual’s lack of candor 
in the present proceeding continued during his sworn testimony at the hearing.     
 
At the hearing, the Individual presented the testimony of a Friend in an attempt to show that the 
OPM investigator’s account of his interview of the Friend was inaccurate.  On direct 
examination, the Friend claimed that he had not informed the OPM investigator that the 
Individual had used cocaine.  Tr. at 65-66.  The Friend also testified that he had no knowledge of 
the Individual using drugs or having a drug problem in the eighties or early nineties.  Id. at 66.  
The Friend further testified that he did not tell the OPM Investigator that the Individual had 
enrolled in the drug treatment program in order to get help with his drug problem.  Id.    
 
On cross examination, the DOE Counsel asked the Friend if he recalled stating to the OPM 
investigator that the Individual had a drug problem during the eighties and early nineties.  The 
Friend eventually admitted that he had.  Tr. at 71-72.  The Friend further admitted, on cross 
examination, that he had informed the OPM investigator that the Individual had used marijuana 
and cocaine, but then claimed that he “was baited into the answer by the investigator.” Tr. at 74.  
The Friend also admitted informing the OPM investigator that the Individual had enrolled in the 
in-patient drug treatment program in order to “help with his drug problem.”  Id.   When the DOE 
Counsel asked the Friend whether his statements to the OPM investigator were accurate, the 
Friend stated: “They were accurate statements to the way the investigator was baiting the 
questions.”  Id. at 74-75.  

The Friend’s testimony did not resolve the concern that the Individual has been less than truthful 
about his illegal drug involvement during this proceeding. To the contrary, the Friend’s 
testimony, taken as a whole, suggests that the Individual did in fact have a problem with illegal 
drugs during the late 1980s and early 1990s, and that the Individual enrolled in the in-patient 
drug abuse treatment program in order to address this problem.   

Because the Individual has not refuted the evidence indicating that he was not being truthful 
about his illegal drug use and criminal activities during the present proceeding, he has not 
mitigated or otherwise resolved the security concerns raised under Criterion F by his deliberate 
provision of false or misleading information in his QNSP, PSI and OPM interview. 

B.  Criterion L 
 
In addition to again citing concerns about the Individual’s honesty, trustworthiness and reliability 
raised by the Individual’s lack of candor, discussed above in my analysis of Criterion F, the LSO 
cites several other security concerns under Criterion L.  Specifically, the LSO cites the 
Individual’s involvement in criminal activity, his repeated failure to abide by laws, rules and 
regulations, his history of abusing a public trust, and his history of exercising poor judgment in a 
position of responsibility, as derogatory information which creates security concerns under 
Criterion L. 
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“Criminal activity creates doubt about a person's judgment, reliability and trustworthiness.  By 
its very nature, it calls into question a person's ability or willingness to comply with laws, rules 
and regulations.”  Id. at ¶ 30.  Moreover, the “deliberate omission, concealment, or falsification 
of relevant facts from any personnel security questionnaire, personal history statement, or similar 
form used to conduct investigations, determine employment qualifications, award benefits or 
status, determine security clearance eligibility or trustworthiness, or award fiduciary 
responsibilities” raises serious security concerns.  Id. at ¶ 16.   
 
The Individual’s conviction of two counts of possession of cocaine with intent to distribute,   
resulting from the Individual’s practice of using his position as a corrections officer to smuggle 
contraband to inmates, raises grave concerns about the Individual’s judgment, honesty, 
reliability, and trustworthiness.  It also raises grave concerns about the Individual’s ability or 
willingness to abide by laws, rules and regulations.         
 
These incidents occurred over 18 years ago.  The passage of so much time, without further 
incident, might, in some cases, mitigate the grave security concerns raised by these incidents.  
However, the evidence in the record, discussed above, indicating that the Individual has been 
less than forthright throughout the present proceeding, including the hearing, precludes such a 
finding.   
 
The Individual has attempted to mitigate the derogatory information discussed above by citing 
his service as a correctional officer and as a Marine.  In addition, he has submitted a written 
reference prepared by a former client.  Given the circumstances under which the Individual left 
his employment as a corrections officer, his submission of letters of commendation he had 
earned as a corrections officer prior to his termination provides no mitigation of the security 
concerns raised by his conduct.   Similarly, the Individual’s citation of his Marine service, letters 
of commendation earned during his Marine service, and the Certificate of Honorable Discharge 
he submitted into the record provide little or no mitigation of the security concerns raised by his 
conduct.  The Individual was the subject of at least three serious disciplinary actions during his 
Marine service, facts which neutralize any positive commendations he received in the military.  
Tr. at 25, 49-50.  In addition, I note that the Individual’s disciplinary actions resulted in his 
receiving a General Discharge Under Honorable Conditions, rather than an Honorable 
Discharge, and being ineligible for re-enlistment at discharge.  Id. at 27, 48.  
 
The totality of the evidence in this case leads me to find that the Individual has not resolved the 
security concerns raised by the LSO under Criterion L.      
 
V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has not resolved the security concerns raised under Criteria F and L.  Therefore, the 
Individual has not demonstrated that granting his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I find 
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that the Individual should not be granted a security clearance.  The Individual may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 11, 2011 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                            August 17, 2011

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      March 15, 2011

Case Number:                      TSO-1026

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a security

clearance in connection with that employment. In September 2010, the individual was arrested by

local police for Driving Under The Influence Of Alcohol (DUI). Because this arrest raised concerns

about his continued eligibility for access authorization, the local security office (LSO) summoned

the individual for an interview with a personnel security specialist in November 2010. After this

Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist (hereinafter

referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist

prepared a written report, setting forth the results of that evaluation, and sent it to the LSO. After

reviewing this report and the rest of the individual’s personnel security file, the LSO determined that
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derogatory information existed that cast into doubt the individual’s eligibility for access

authorization. They informed the individual of this determination in a letter that set forth the DOE’s

security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the

Notification Letter. The Notification Letter also informed the individual that he was entitled to a

hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility

for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 23 exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced 19 exhibits and presented the testimony of five witnesses, in addition to

testifying himself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

     CONCERNS

A. The Individual’s Alcohol Usage and Related Incidents

The following facts are generally undisputed and, except as otherwise noted, were obtained from the

November 2010 PSI. DOE Exhibit (DOE Ex.) 21. The individual started drinking while in high

school and would, on average, consume two or three beers approximately once per month, becoming

intoxicated on 75 percent of those occasions. After graduating in 1995, the individual began working

nights and attending a vocational school during the day, and his alcohol usage increased. He would

drink a beer two or three times a week after coming home from work, and would drink three or four

beers over three to five hours on Friday night and again on Saturday while outdoors camping,

fishing, or skiing with friends. During this period, he would become intoxicated two or three times

per month. When the individual turned 21 in 1998, his alcohol usage changed again. He would drink

three to five beers over a three or four hour period once or twice during the week while out with

friends, and then on weekends, he would consume the same amount of beer, with perhaps a one-

ounce “shot” of whiskey on either Friday or Saturday, or sometimes on both evenings, depending

on his work schedule. During this period, the individual drank to intoxication approximately twice

per month, and drove while intoxicated on most evenings that he went out. 

This pattern of consumption continued until the individual’s first DUI arrest in 2004. This arrest took

place after the individual drank “10, 12, I . . . really, it was several” beers while watching auto racing

at a local sports bar. DOE Ex. 21 at 24. After leaving the bar, the individual was stopped for

speeding. He was given a field sobriety test, which he failed, and a Breathalyzer exam, which yielded

a blood alcohol content of .21. Arrest Report, DOE Ex. 19.

After the 2004 DUI, the individual drank in moderation for a period of time, and then in 2005, he

quit drinking altogether. In 2008 he resumed drinking after his father died and he broke up with his

fiancée. At first, he attempted to limit his drinking, but as time passed, he began to consume more

and more. From 2008 until the individual’s second DUI arrest in September 2010, the individual

would drink between four and six beers over a four or five hour period once every two months.

During this period, it would take approximately “six beers and a few shots of liquor” over three or

four hours for the individual to become intoxicated, and during the year preceding the PSI, he drove
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while intoxicated “a half dozen times, maybe more.” DOE Ex. 21 at 65-66. The individual has not

consumed any alcohol since his September 2010 DUI. 

On that occasion, the individual was stopped for speeding while on the way home from a sports bar,

where he had consumed five or six beers and two or three mixed drinks while watching a football

game. After declining to take a field sobriety or Breathalyzer test, the individual was arrested and

charged with DUI. 

B. The Notification Letter and the DOE’s Security Concerns

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (h), (j) and (l) of the criteria for eligibility for access to classified matter or

special nuclear material set forth at 10 C.F.R. § 710.8.  

Under criterion (h), information is derogatory if it indicates that the individual suffers from an illness

or mental condition which, in the opinion of a psychiatrist, causes or may cause a significant defect

in judgement or reliability. 10 C.F.R. § 710.8(h). Criterion (j) defines as derogatory information

indicating that the individual “has been, or is, a user of alcohol habitually to excess, or has been

diagnosed by a psychiatrist . . . as alcohol dependent or as suffering from alcohol abuse.”

10 C.F.R. § 710.8(j). As support for these criteria, the Letter cites the conclusion of the DOE

psychiatrist that the individual suffers from Alcohol Abuse, with inadequate evidence of reformation

or rehabilitation, and that this constitutes an illness or mental condition which causes, or may cause,

a significant defect in the individual’s judgement or reliability.  The Letter also generally relies on

the information about the individual’s alcohol usage set forth above.

Criterion  (l) defines as derogatory information indicating that the individual “has engaged in any

unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,

coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the

national security. Such conduct include[s], but [is] not limited to, criminal behavior . . . .”

10 C.F.R. § 710.8(l). Under this criterion, the letter refers to the two DUI arrests discussed above.

This derogatory information adequately justifies the DOE’s invocation of criteria (h), (j) and (l), and

raises significant security concerns. Excessive alcohol consumption such as that exhibited by the

individual often leads to the exercise of questionable judgement or the failure to control impulses,

and can therefore raise questions about an individual’s reliability and trustworthiness. Moreover, a

duly-qualified mental health professional has determined that the individual’s Alcohol Abuse is a

mental condition that can impair his judgement, reliability, or trustworthiness. Illegal conduct also

creates doubts about a person’s judgement, reliability and trustworthiness. By its very nature, it calls

into question a person’s willingness to abide by laws, rules and regulations. See Revised Adjudicative

Guidelines for Determining Eligibility for Access to Classified Information, The White House

(December 19, 2005), Guidelines G, I and J.  

III. REGULATORY STANDARDS 



- 4 -

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring a security clearance

would compromise national security concerns. Specifically, the regulations compel me to consider

the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the

conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time

of the conduct; the absence or presence of rehabilitation or reformation and other pertinent

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other

relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Mitigating Information

The individual does not contest the DOE psychiatrist’s diagnosis of Alcohol Abuse. Instead, at the

hearing, the individual attempted to demonstrate, through his own testimony and that of three co-

workers, his mother and a former girlfriend, that he is sufficiently rehabilitated or reformed from that

disorder.  

The individual testified that after his September 2010 arrest, he began participating in the Employee

Assistance Program at his work site, and started attending Alcoholics Anonymous (AA) meetings

in November 2010. Hearing Transcript (Tr.) at 129. The individual was also referred to a local

substance abuse treatment program. However, after meeting with an employee of that program on

several occasions, the individual concluded that he was not compatible with the employee, and that

his interests would best be served by seeking treatment elsewhere. Tr. at 128. In March 2011, the

individual enrolled in another local intensive outpatient alcohol treatment program. During his

participation in this program, the individual learned about the origins of his alcohol disorder, about

his motivations for drinking, and about ways to maintain his abstinence. Tr. at 134, 136-142. The

individual then testified that he is building a network of non-drinking friends, and spending more

time with his family. Tr. at 175-176. He estimated that, whereas before almost all of his friends

drank, currently only approximately 40 percent of his associates consume alcohol. Tr. at 229. He has

also changed the locations that he frequents, and is avoiding bars and nightclubs. Tr. at 177.  He
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further stated that he is engaging more in activities that do not involve drinking, such as outdoor

sports, spending time with his family, and working out at the gym. Tr. at 183. He has obtained a

sponsor, and is generally compliant with aftercare treatment plan, which includes regular AA

attendance and aftercare meetings. It is his intention to continue attending AA and to permanently

abstain from alcohol usage. Tr. at 199, 213.  

The individual’s co-workers, his mother and his former girlfriend all testified that, to their

knowledge, the individual has completely refrained from alcohol use since September 2010. Tr. at

22, 34, 67, 94, 168. The individual’s mother added that he is now open in talking to others about his

alcohol use disorder, controls his temper better since therapy, and is in fact happy that this

proceeding has brought his disorder to light so that it could be successfully treated, thereby

minimizing the possibility of an injury to the individual or another caused by driving while

intoxicated. Tr. at 52-53, 63-64. The individual’s former girlfriend also testified that the individual

has matured significantly since the 2004 DUI, that he has changed the people with whom he

associates and the places where that association takes place, and that she would be willing to be a

part of his support system in remaining abstinent. Tr. at 153, 155, 162-163. 

B. Analysis

Based on this testimony and the evidence in the record as a whole, I find that the individual has

successfully completed an eight week, intensive outpatient alcohol therapy program at a well-

respected local facility, has abstained from all alcohol consumption since September 2010, a period

of approximately eight months as of the date of the hearing, and is sincerely and diligently pursuing

his recovery through regular attendance at his AA meetings. However, the limited duration of that

recovery leads me to conclude that the individual has not demonstrated adequate evidence of

reformation or rehabilitation from his Alcohol Abuse. 

This conclusion is supported by the testimony of the DOE psychiatrist. In his report, he concluded

that, in order to show adequate evidence of reformation or rehabilitation, the individual would have

to complete a structured inpatient or outpatient alcohol treatment program, participate in AA (or its

equivalent), and completely refrain from alcohol use for at least one year. DOE Ex. 10 at 12. After

hearing all of the testimony, the DOE said that he would not alter the conclusions set forth in his

report, and that the individual had not demonstrated adequate evidence of reformation or

rehabilitation. Tr. at 263-264. He stated that the individual was “a couple of months into recovery,”

and that it was only in March 2011, about at the time of his entry into the outpatient treatment

program, that things “started to click” and “started to make sense.” Tr. at 261. The DOE psychiatrist

opined that the individual’s chances of relapsing at this early stage of his recovery were

approximately 50 percent. Tr. at 265. 

The individual cites Personnel Security Hearing, Case No. TSO-0984 (2011) in support of his

position that his eight months of sobriety and the additional measures that he has taken constitute

adequate evidence of reformation or rehabilitation. In that case, an OHA Hearing Officer determined

that the security clearance of an individual who had been diagnosed with Alcohol Abuse and who

had abstained from alcohol use for eight months should be restored. The individual in the proceeding

at hand argues that his case for rehabilitation is even stronger than that of the individual in
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3 The individual did testify that he talked to a therapist with the alcohol treatment program about the

“90 in 90" recommendation, and was told to “get [to] as many [meetings] as you can.” Tr. at 231.

Case No. TSO-0984, since he has an AA sponsor and underwent eight weeks of intensive outpatient

alcohol treatment, whereas the other individual had no sponsor and was only in therapy for four

weeks. Tr. at 273. 

The DOE does not have a set policy on what constitutes adequate evidence of reformation or

rehabilitation from an alcohol use disorder, but instead makes a case-by-case determination based

on the available evidence. Although it is the Hearing Officer’s duty to make this determination in

administrative review proceedings, we properly give a great deal of deference to the expert opinions

of psychiatrists and other mental health professionals regarding rehabilitation and reformation. See,

e.g., Personnel Security Hearing, Case No. TSO-0256 (2005). For example, in Case No. TSO-0984,

both the DOE psychiatrist and the expert who testified on behalf of the individual in that case agreed

that that individual was exhibiting adequate evidence of rehabilitation or reformation after eight

months of sobriety. OHA Hearing Officers in other cases have found adequate evidence of

rehabilitation after eight months of abstinence where there has been no disagreement in the expert

testimony and that testimony has been favorable to the individual, Personnel Security Hearing, Case

No. VSO-0179 (1998), or where the Hearing Officer has afforded greater weight to the testimony

of the individuals’ experts than to that of the DOE’s experts. Personnel  Security  Hearing,  Case

No.  VSO-0276  (1999), remanded for further  proceedings,  Case No. VSZ-0276 (2000), clearance

restored, Case No. VSX-276 (2001); Personnel Security Hearing, Case No. TSO-0435 (2007). 

In contrast, the DOE psychiatrist’s testimony in this case that the individual has not demonstrated

adequate evidence of rehabilitation or reformation is not contradicted by other expert testimony.

Moreover, although the individual is making good progress in his recovery, there is nothing

exceptional in his rehabilitative efforts that would lead me to disagree with the DOE psychiatrist’s

testimony. As an initial matter, the evidence of record suggests that, although the individual had

achieved eight months of sobriety as of the date of the hearing, he did not begin taking his recovery

seriously until approximately six months later, when he enrolled in his intensive outpatient alcohol

treatment program in March 2011.  The program “opened his eyes,” Tr. at 131, and it was at this

point that he became more open and honest about his disorder, his AA attendance increased and he

obtained a sponsor. Tr. at 182, 232; Individual’s Exhibit F. Furthermore, as of the date of the

hearing, the individual was not on pace to attend 90 AA meetings in 90 days, as was recommended

in his discharge summary from the intensive outpatient treatment program. Individual’s Exhibit G

at 3, Tr. at 231. 3 There is nothing about this case that would distinguish it from the bulk of personnel

security decisions in which OHA Hearing Officers have determined that eight months of abstinence

is insufficient to demonstrate adequate evidence of reformation or rehabilitation. See, e.g., Personnel

Security Hearing, Case No. VSO-0479 (2001); Personnel Security Hearing, Case No. VSO-0545

(2003) (eight months abstinence not proven, but would not be adequate even if proven); Personnel

Security Hearing, Case No. TSO-0256 (2005); Personnel Security Hearing, Case No. TSO-0857

(2009); Personnel Security Hearing, TSO-0957 (2010) (eight months of abstinence not proven, but

would be insufficient even if proven). The individual has not adequately addressed the DOE’s

security concerns under criteria (h) and (j). 
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At the hearing, the individual did not directly address the DOE’s criterion (l) concerns regarding his

two alcohol-related arrests, but instead attempted to mitigate the security concerns under this

criterion by demonstrating that he is rehabilitated from alcohol abuse. However, for the reasons set

forth above, I find that the individual’s chances of relapsing are unacceptably high at this stage of

his recovery. I am further concerned that such a relapse could lead to a recurrence of the alcohol-

related legal problems that the individual has previously experienced. Consequently, the DOE’s

security concerns under criterion (l) also remain unresolved.

V. CONCLUSION

The individual has failed to mitigate the DOE’s security concerns under criteria (h), (j) and (l). I

therefore conclude that he has not demonstrated that restoring his access authorization would not

endanger the common defense and would be clearly consistent with the national interest.

Accordingly, I find that the individual’s security clearance should not be restored at this time. The

individual may seek review of this Decision by an Appeal Panel under the procedures set forth at

10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: August 17, 2011
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   March 18, 2011  
 
Case Number:   TSO-1027 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.   He provided inconsistent information to the Local Security 
Office (LSO) concerning his use of marijuana in his responses to two Questionnaires for National 
Security Positions (QNSPs), during a background investigation interview conducted by the Federal 
Bureau of Investigation (FBI), and during two personnel security interviews, all of which occurred 
between February 2010 and January 2011.  Because the LSO could not resolve these discrepancies 
to its satisfaction, and because it had learned that the individual was associating with a person who 
was involved with illegal drugs, it determined that derogatory information existed that cast into 
doubt the individual’s eligibility for access authorization. The LSO informed the individual of this 
determination in a Notification Letter that set forth the DOE’s security concerns and the reasons for 
those concerns. Exhibit 1. The Notification Letter also informed the individual that he was entitled 
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to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his 
eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced nine exhibits into the record of this 
proceeding.  The individual introduced three exhibits and presented the testimony of six witnesses in 
addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
In his responses to a QNSP in February 2010, the individual stated that he had not illegally used any 
controlled substance, including marijuana, in the past seven years.  Exhibit 6 at Section 23(a).   In 
his responses to the same question on a second QNSP, which he completed in December 2010, the 
individual indicated that he had used marijuana once in December 2009.  Exhibit 5 at Section 24(a). 
 On January 4 and 5, 2011, the LSO conducted two personnel security interviews (PSIs) with the 
individual.  On the basis of the individual’s responses during those PSIs, the LSO concluded that the 
individual had used marijuana twice in December 2009, and that he admitted he had answered the 
question on the February 2010 QNSP incorrectly with the intent to deceive the LSO, because he 
feared his marijuana use would disqualify him from obtaining his security clearance.  Exhibit 1.  The 
LSO also concluded that the individual had provided false information about his use of illegal drugs 
to an FBI investigator in February 2010 with the same intent.  Id.   Finally, the individual admitted 
during his PSIs that he continued to associate with an individual whom he knew to be a user of 
illegal drugs.  Id.  
 
The individual’s failure to provide accurate, timely information regarding personal events that might 
have a bearing on his access authorization raises national security concerns under paragraphs (f) and 
(l) of the criteria for eligibility for access to classified matter or special nuclear material set forth at 
10 C.F.R. § 710.8.  Criterion F concerns arise when the LSO learns that the individual 
“[d]eliberately misrepresented, falsified, or omitted significant information from a  . . . [QNSP], a 
personnel security interview, written or oral statements made in response to official inquiry on a 
matter that is relevant to a determination regarding” access authorization.  10 C.F.R. § 710.8(f).    As 
support for invoking this criterion, the Notification Letter cites the individual’s certification on his 
February 2010 QNSP that he had not illegally used any controlled substance in the past seven years. 
 Under Criterion L, concerns arise when derogatory information indicates that the individual has 
“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy.”  10 C.F.R. § 710.8(l).  The Notification Letter cites 
the individual’s providing false information to the OPM investigator and his continued association 
with a user of illegal drugs as derogatory information that supports the invocation of Criterion L. 
 
This derogatory information adequately justifies the DOE’s invocation of Criteria F and L, and 
raises significant security concerns. Conduct involving questionable judgment, lack of candor, 
dishonesty, or unwillingness to comply with rules and regulations can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information.  Of special 
interest is any failure to provide truthful and candid answers during the security clearance process or 
any other failure to cooperate with the security clearance process.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, The White House 
(December 19, 2005) (Adjudicative Guidelines), at Guideline E.   
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III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
A.  Criterion F:  Deliberate Falsification 
 
At the hearing, the individual testified that he and his friend went on a hunting trip in December 
2009.  Transcript of Hearing (Tr.) at 13.  He knew that his friend used marijuana and had tried, 
without success, to convince him to experiment with marijuana several times in the past.  Id. at 40-
41, 51-52.  He had never used illegal drugs, nor had any desire to do so.  Id. at 41.  His friend 
produced a substance to smoke, which the friend said was a legal substance called “Relax,” and 
which he said he had purchased at a mall.  Id. at 13.  According to the individual, he was convinced 
that the substance was legal, and he shared a cigarette composed of the substance with his friend.  Id. 
at 15, 38.  He further testified that his friend later told him that the substance they smoked on that 
December 2009 hunting trip was in fact marijuana.  Id. at 16.  He stressed in his testimony that until 
recently, he did not know when it was that his friend told him the truth.  Id.  The individual, his wife, 
and the friend all testified at the hearing that, after considering the friend’s revelation in the context 
of other events, it must have occurred around March of 2010.  Id. at 21, 79, 92-93.  If, as the 
individual contends, he was ignorant of his use of marijuana until March 2010, then he did not 
deliberately provide false information when he denied using marijuana on his February 2010 QNSP. 
The timing of the revelation would also explain why he admitted to using marijuana in 
December 2009 when he completed an updated QNSP in December 2010.  Id. at 36; see Exhibit 5.   
In addition, it explains why the individual admitted during his January 2011 PSIs that he used 
marijuana in December 2009.  Exhibit 7 at 15, 22; Exhibit 8 at 12. 
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On the other hand, the individual’s assertion that he did not learn until March 2010 that he had 
inadvertently smoked marijuana in December 2009 does not resolve all of the LSO’s concerns 
regarding the truthfulness of his representations to the LSO.  During the January 5, 2011, PSI, the 
individual stated that he was not sure whether he knew he had used marijuana when he completed 
the QNSP in February 2010.  He then acknowledged that if he had been aware of his marijuana use 
at that time, then his reason for not disclosing it would have been his worry that he would not be 
eligible for a security clearance.  Exhibit 7 at 20.  He then reiterated that he could not remember 
whether he intentionally falsified information on the QNSP.  Id. at 22-23.   Finally, he stated:  “. . .  
if I did know . . . then I did falsify these documents.  And we’ll go ahead and say that I didn’t know 
just like I told you earlier. . . . I did disclose it on the [December 2010 QNSP], but . . . to make this 
easier, yes, I did know.”  Id. at 29.  At the hearing, the individual attempted to clarify why he made 
those statements during the PSI:  he explained that, after telling the interviewer he could not recall 
whether he was aware of his marijuana use when he completed the February 2010 QNSP, “I had 
basically just given up and said, ‘We’ll go with the worst case scenario.  Call me guilty.’”  Tr. at 23.3 
  
At the hearing, the individual contended that much of what has raised concerns for the LSO is the 
result of the poor judgment he employed when he used marijuana unwittingly, and when he made 
self-incriminating, yet allegedly inaccurate, statements during the PSIs.  He testified that he has 
attended a daylong seminar and had two follow-up sessions with a therapist about the consequences 
of bad decisions to himself and others.  Tr. at 26-31.  The therapist testified as well, expressing his 
opinion that the individual’s youth is in his favor, and that the individual has learned from this 
predicament.  Id. at 69-70.  I have considered these positive factors, as well as the context in which 
the individual made the statements the LSO has interpreted as admissions that he intended to deceive 
the LSO regarding his marijuana use.  I have also taken into account the consistently positive 
accounts of the individual’s character his many witnesses presented at the hearing.  Id. at 109-19, 
126, 136-38.   While I acknowledge that the individual’s version of the facts is possible, it is not 
plausible.   I have an unresolved concern for the individual’s gullibility that permitted him to be 
deceived by a known marijuana user, albeit his friend.  Moreover, I am left with doubts regarding 
the individual’s candor in his interactions with the LSO.  Because he has not resolved these doubts, 
the individual has not sufficiently mitigated the Criterion F concerns raised by the LSO regarding 
deliberate falsification of the information he provided to the LSO in his February 2010 QNSP.  
 
B.  Criterion L:  Honesty, Reliability and Trustworthiness 
 
The LSO set forth two factual bases in support of its charge that the individual has been subject to 
circumstances that tend to show that he is not reliable.  The first is that he reported to the FBI 
investigator in February 2010, as he had on his QNSP the same month, that he had never used 
marijuana, but later admitted during his PSIs that he provided false information about his marijuana 
use to the FBI investigator because he feared he would not obtain his security clearance if he 

                                                 
3   The individual’s assertion raises an additional concern:  if he was aware in March 2010 that he had used marijuana in 
December 2009, why did he not report that fact to the LSO or his employer between March 2010 and December 2010, at 
which time he affirmatively indicated the use on a second QNSP?  At the hearing, the individual testified that he was not 
aware that he was supposed to report such use because it had not occurred while he was employed at the facility.  Id. at 
21-22; see also Exhibit 7 at 17.  I do not find this to be a credible justification for the individual’s inaction, as he was 
well aware that the QNSP’s concern was his illegal drug use for the preceding seven years.  See Exhibit 5 at Question 24. 
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admitted to marijuana use.  The second basis is that he continued to associate with a known 
marijuana user, the friend who lied to him about the nature of the substance they smoked together in 
December 2009.   
 
1.  Statements to the FBI Investigator 
 
The facts underlying this Criterion L concern, and the explanation the individual provided at the 
hearing, mirror those described in the above section regarding the Criterion F concerns.  The LSO’s 
concern, while it falls within this criterion rather than Criterion F, is virtually identical:  that the 
individual provided information, in this case, to an FBI investigator rather than on an application 
form for access authorization, that raises doubt whether the individual can be relied upon to be 
honest and trustworthy in his interactions with those charged with ensuring the security of DOE 
information and facilities.  The reservations I expressed in the Criterion F section above regarding 
the individual’s candor apply equally in this setting.  For the reasons expressed in the above section 
regarding Criterion F, the individual has not sufficiently mitigated the Criterion L concerns raised by 
the LSO regarding the false information about marijuana use he provided to the FBI investigator 
during his February 2010 interview.   
 
2.  Association with Drug User 
 
At time of PSI in January 2011, the individual was continuing to associate with the friend with 
whom he smoked marijuana in December 2009.  Exhibit 7 at 24, 25.  At the hearing, the individual 
and his wife testified that they married the same week as the PSI, and the friend was a member of the 
wedding party.  Tr. at 46, 97.  Since that time, the individual has seen the friend three times.  Shortly 
after the wedding, they played golf, during which the friend told the individual he had stopped using 
marijuana three weeks before and intended to abstain.  Id. at 46.  They met again to play golf.  Id.  
The third encounter was a short consultation to discuss trucks.  Id. at 47.   At the hearing, the 
individual stated that he has no intent to associate with illegal drug users.  Id. at 43.  He testified that 
he has told the friend that, despite the fact they have been friends since junior high school, he will 
break off all contact if the friend is involved or intends to be involved in illegal drug use.  Id. at 48.  
His wife testified that, to her knowledge, the friend was the only person either of them knew who 
had ever used illegal drugs.  Id. at 100.   The friend’s testimony supported that of the individual and 
his wife regarding the limited contact they have had since the wedding and the ultimatum the 
individual communicated to him.  Id. at 80-82.  After considering the evidence presented at the 
hearing, in particular, the individual’s commitment to distance himself from the friend if he uses 
marijuana, and the evidence that the friend is the only drug user or former drug user with whom the 
individual has associated, I find that the individual has mitigated this concern.   
 
V.  CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria F and L, and therefore has not demonstrated that restoring 
his access authorization would not endanger the common defense and would be clearly consistent 
with the national interest. Accordingly, I find that the individual’s security clearance should not be 
restored. The individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28. 
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William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 12, 2011 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  March 18, 2011 
 
Case Number:  TSO-1029 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred 
to as “the individual”) to hold an access authorization under the regulations set forth at 
10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.” As explained below, it is my 
decision that the individual should be granted an access authorization. 
 
I. BACKGROUND 
 
The individual’s current employer, a DOE contractor, requested DOE access 
authorization for the individual.  Based on issues contained in the individual’s security 
file, the Local Security Office (LSO) conducted a Personnel Security Interview with the 
individual in July 2010 (the 2010 PSI, DOE Ex. 5).  In October 2010, a DOE-consultant 
psychologist evaluated the individual, and memorialized his findings in a Report of 
Psychiatric Evaluation (the Report, DOE Ex. 4).  
 
In January 2011, the LSO issued a Notification Letter to the individual, together with a 
statement (Enclosure 2) setting forth the information that created a substantial doubt 
about the individual’s eligibility to hold a DOE security clearance. (DOE Ex. 1).  
Specifically, the LSO states that a DOE-consultant psychologist (the DOE-consultant 
Psychologist) concluded that the individual met the Diagnostic and Statistical Manual of 
Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR) criteria for Alcohol 
Related Disorder, Not Otherwise Specified (NOS).  This diagnosis and the individual’s 
admitted 2008 legal problem with alcohol has raised security concerns under the 
provisions of 10 C.F.R. § 710.8(h) and (j).   The Notification Letter also identifies 
information that raises concerns that the individual has engaged in unusual conduct 
tending to show that he is not honest, reliable, or trustworthy.  10 C.F.R. § 710.8(l).  In 
this regard, the Notification Letter finds that he continues to place himself in the presence 
of marijuana use despite the illegality of such use and his May 27, 2010, signed 
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acknowledgment that any involvement with illegal drugs could result in the loss of his 
DOE security clearance.  Enclosure 2, DOE Ex. 1. 
 
In March 2011, the individual requested a hearing (hereinafter “the hearing”) to respond 
to the concerns raised in the Notification Letter.  DOE Ex. 2.  On March 18, 2011, the 
Office of Hearings and Appeals Director appointed me the Hearing Officer in this case.  
At the hearing I convened in this matter in May 2011, I received testimony from six 
persons.  The DOE presented the testimony of the DOE-consultant Psychologist. The 
individual testified and presented the testimony of his union’s Business Manager and 
Director of Apprenticeship, who also acted as his representative at the hearing (the 
Apprenticeship Director).  In addition, the individual presented the testimony of his wife, 
his union steward and foreman (the union steward/foreman), and a long-time friend.  
Discussion at the hearing centered on the incidents in the individual’s past conduct that 
formed the basis for the LSO’s Criteria H, J and L concerns, as well as the individual’s 
recent conduct in his home life, his social life, and in the workplace. 
 
II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which 
the burden is on the government to prove the defendant guilty beyond a reasonable doubt.  
In this type of case, we apply a different standard, which is designed to protect national 
security interests.  A hearing is “for the purpose of affording the individual an 
opportunity of supporting his eligibility for access authorization.”  10 C.F.R. 
§ 710.21(b)(6).  The burden is on the individual to come forward at the hearing with 
evidence to convince the DOE that granting or restoring his access authorization “would 
not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(d).  This standard reflects a presumption against 
granting or restoring a security clearance.  See  Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (the “clearly consistent with the interests of national security test” for the 
granting of security clearances indicates “that security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), 
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance). 
   
III. ANALYSIS OF TESTIMONY AND FINDINGS 
 
A.  Criterion H and J Concerns 
 
1.  Initial Findings and Recommendations of the DOE-consultant Psychologist 
 
In his Report, the DOE-consultant Psychologist concluded that the individual met the 
DSM-IV-TR criteria for Alcohol Related Disorder NOS, which is a mental condition 
which causes, or may cause, a significant defect in his judgment or reliability.   Report 
at 8, DOE Exhibit 4. As a basis for this diagnosis, the DOE-consultant Psychologist 
found that at his psychiatric evaluation, the individual reported that over the last two 
years, he consumed alcohol only at parties, which occurred about once a month.  The 
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individual further reported that at these parties, he may consume as much as three beers 
and two to three shots of tequila over five to six hours.  The DOE-consultant Psychologist 
concluded that this level of alcohol consumption indicates that the individual “would be 
seriously intoxicated roughly once a month” and that this is frequent enough to meet the 
DOE’s criteria for habitually drinking to excess. Id. at 4, 8.  He also found that this 
pattern of excessive drinking continued to the present, and that, therefore, the individual 
had not shown reformation or rehabilitation from his diagnosis.  Id. at 8.  The DOE-
consultant Psychologist recommended that the individual become abstinent from alcohol 
and remain abstinent for twelve months, that he distance himself from his long-standing 
marijuana and alcohol consuming friends, that he attend Alcoholics Anonymous (AA) 
meetings five times a week, and that he engage in individual counseling through his 
employer’s Employee Assistance Program.  Id.  
 
2.  The Individual’s Testimony Concerning his Alcohol Use and his Efforts to 
Comply with DOE Recommendations 
 
At the hearing, the individual contested the DOE-consultant Psychologist’s finding that 
he has a current problem with alcohol.  Nevertheless, he sought to demonstrate that he 
was abstaining from alcohol and complying with the DOE-consultant Psychologist’s 
recommendations for treatment. 
 
The individual, who is in his early twenties, testified that he last consumed alcohol while 
on a camping trip in July 2010 that occurred prior to his July 2010 PSI, and that he 
considered his sobriety date to be July 18, 2010.  TR at 9, 58.  He stated that this camping 
trip was organized as part of his wedding celebration, instead of a bachelor/bachelorette 
party, and that his family, his wife’s family, and their friends attended it.  He testified that 
he consumed about four beers on his first night at the camp, prior to the arrival of his 
girlfriend, and that during the remainder of the gathering he consumed one or two beers.  
TR at 59, 73.    
 
The individual stated that he first received the DOE-consultant Psychologist’s Report in 
late March 2011, as one of the DOE hearing exhibits.  He stated that he thought that the 
Report reflected a misunderstanding by the DOE-consultant Psychologist that the 
individual was continuing to consume alcohol after July 18, 2010.  TR at 63-64.  He also 
stated that the DOE-consultant Psychologist’s conclusion that he became intoxicated 
about once a month was not an accurate assessment of his past alcohol use.  He stated 
that he had told the DOE-consultant Psychologist that before he made the decision not to 
consume alcohol, he would drink with his friends at parties in order to be sociable.  He 
stated that the DOE-consultant Psychologist based his finding of monthly intoxication on 
his maximum alcohol consumption of four beers and four shots, and that he rarely drank 
that much.  He testified that his attendance at social gatherings was less frequent than 
once a month, and that he often limited his drinking at such gatherings to one or two 
beers.  TR at 71-72. 
 
The individual testified that after he read the Report, he attempted to comply with the 
DOE-consultant Psychologist’s treatment recommendations by attending AA meetings, 
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getting an AA sponsor, and obtaining counseling through his employer’s Employee 
Assistance Program (EAP).  He submitted an AA sign-in sheet indicating that between 
April 4, 2011 and the hearing date, he attended eighteen AA meetings.  Individual’s 
Hearing Exhibit B.1  He stated that a guest speaker at his AA meeting had agreed to be 
his sponsor and that they had agreed to meet the weekend after the hearing.  TR at 66-67.  
He testified that he had met twice with an EAP counselor, and intended to continue 
meeting with him.  TR at 65-66.2  
 
The individual testified that his career through his apprenticeship program with his DOE 
contractor employer was very important to himself and his family.  TR at 57.  He stated 
that he has the motivation to resist offers of alcohol or drugs from old friends because the 
welfare of his wife and his two young sons are much more important to him than alcohol 
or drugs.  TR at 68.  He testified that attendance at AA meetings has taught him that there 
is nothing good about alcohol, and that it destroys lives.  TR at 60.  He stated that while 
he does not think he needs AA to remain sober, he enjoys attending AA because it “keeps 
me straight” and motivated to avoid what has happened to the people who are in 
recovery.  TR at 67.   
 
3.  The Testimony of the Individual’s Witnesses  
 
The Apprenticeship Director testified the individual has been in his apprenticeship  
training program for one and a half years, and that he is serious about his work, 
respectful, timely, and that he takes responsibility for his actions.  He stated that he was 
impressed with the individual, and that he wanted to help the individual address his 
security issues.  TR at 15-25.  He stated that shortly after the individual’s July 2010 PSI, 
he advised the individual that he could no longer associate with people who were 
consuming alcohol to excess or engaging in any illegal activity.  He stated that the 
individual followed his advice by having no alcohol present at his wedding.  TR at 13-14.  
He stated that the individual has consistently maintained that he last consumed alcohol at 
the July 2010 camping trip.  TR at 25. 
 
The individual’s wife testified that she and the individual dated when they were in school 
together, and got together again in 2008 and now have two children.  She stated that she 
recalled that they argued about his drinking when they first started getting together in 
2008, because she does not drink.  She stated that since they got together and had their 
first baby, his alcohol consumption has not been a problem.  TR at 31-32.  She stated that 
she believed that the last time the individual consumed alcohol was at the July 2010 
camping trip.  She stated that the individual is now committed to his marriage and family, 
and that they now socialize with other couples with children.  TR at 27-28.  She stated 
that the individual is attending several AA meetings a week, and that she believes that 
they help him to realize that he does not need alcohol.  TR at 30.  

                                                 
1   In a May 20, 2011 filing, the individual submitted an AA sign-in sheet indicating that he attended an 
additional four AA meetings. 
2   Following the hearing, the individual submitted a letter from the EAP counselor, who confirmed that he 
is counseling the individual, who he described as “very motivated” to “distance himself from his old 
drinking and drugging buddies.”   May 19, 2011 letter from the individual’s EAP counselor. 
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The individual’s union steward/foreman testified that he and the individual have worked 
together eight hours a day for about one and one-half years.  He described the individual 
as always timely, alert, ready to work, and ready to follow orders.  He testified that he has 
never heard of the individual having an alcohol problem or seen him come to work with a 
hangover.  He also stated that he has never observed the individual having the odor of 
marijuana about his person or exhibiting behavioral changes that might indicate 
marijuana use.  The union steward/foreman stated that he does not socialize with the 
individual outside the workplace.  He stated that the individual always talks about his two 
young children and appears to be happy in his family life.  TR at 48-53.  The individual’s 
long-time friend testified that he has known the individual since ninth grade, and that 
they were close friends in high school.  He stated that they continue to get together 
occasionally to work on cars, but they do not hang out together any more because the 
individual is busy with his work and with child care.  TR at 39-40.  He stated that he 
attended the July 2010 camping trip, and that during the time he was there he saw the 
individual drink a couple of beers.  He did not see anyone at the camping trip use 
marijuana.  He stated that he has seen little of the individual since the camping trip, and 
that since then he has not seen the individual consume any alcohol or be in the presence 
of marijuana.  He stated that the individual seems happy, that he likes to talk about his 
children, and that his wife “is constantly with him.”  TR at 40-43.3 
 
4.  The DOE-consultant Psychologist’s Hearing Testimony 
  
After listening to the testimony at the hearing from the individual, the individual’s wife, 
and the Apprenticeship Director concerning the individual’s abstinence from alcohol 
since July 18, 2010, the DOE-consultant Psychologist testified that he had misinterpreted 
some of the individual’s statements at their interview because the individual often did not 
speak precisely.  He stated that he now believed that the individual had abstained from 
alcohol since July 18, 2010, and therefore was in sustained remission from the diagnosis 
of Alcohol-Related Disorder, NOS.  TR at 32-33, 76.   
 
The DOE-consultant Psychologist testified that the individual’s hearing testimony 
provided him with greater insight into the individual’s attitude about consuming alcohol.  
He stated that he had a better understanding that the individual did not particularly like 
alcohol and that he previously consumed alcohol in order to be part of the group and to 
“chill out”.  He stated that this attitude was demonstrated by the individual’s ability to 
limit his association with friends who drink.  He stated that he was impressed with the 
testimony by the individual’s wife and his foreman concerning the individual’s maturity.  
He concluded that AA is of limited value to the individual, and that another two months 
of AA attendance would be sufficient.  He stated that it is important for the individual to 
complete six or eight weeks of sessions with the EAP counselor.  TR at 76-78. 
 

                                                 
3   At the Hearing, the individual submitted a letter from a second long-time friend (the second long-time 
friend) who stated that he attended the individual’s wedding and that no alcohol or drugs were present.  He 
stated that he has not socialized with the individual since the wedding because the individual has been 
involved with his work and with being a parent.  Individual’s Hearing Exhibit A.  
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The DOE-consultant Psychologist stated that although he would like to see a year of 
abstinence to demonstrate rehabilitation and reformation, in this instance approximately 
ten months of abstinence “is probably good enough.” 
 

. . . by the time a person reaches a year [of abstinence], we have a fairly 
high ability to know whether this person is making sufficient progress or 
not.  But I don’t think with [the individual] we’re going to be much less 
confident [at ten months] - - I’m not going to be too much less confident 
that he’s going to be able to hold the maturity that he has, and hold the 
discipline that he has, and to keep his distance from his friends that he was 
apparently keeping, and to consolidate his role as a husband and good 
worker for the DOE. 

 
TR at 78-79.  The DOE-consultant Psychologist stated that the individual currently is at 
low risk for having future problems with alcohol.  TR at 81.     
    
5.  The Individual’s Current Condition and his Risk of Misusing Alcohol in the 
Future  
 
In the administrative review process, it is the Hearing Officer who has the responsibility 
for forming an opinion as to whether an individual has been properly diagnosed with a 
mental condition. See 10 C.F.R. § 710.27.  Hearing Officers properly give deference to 
the expert opinions of psychologists and other mental health professionals regarding 
these diagnoses. See, e.g., Personnel Security Hearing, Case No. TSO-0401 (2006).   
 
After considering the hearing testimony and evaluating the record as a whole, I find that 
the individual has mitigated the security concerns raised by his use of alcohol habitually 
to excess and the related diagnosis of Alcohol Related Disorder, NOS.  The individual 
has been abstinent from alcohol for almost 10 months as of the date of the hearing and 
intends to remain abstinent indefinitely.  He also no longer socializes with friends who 
are heavy drinkers.  In addition, upon learning about the DOE-consultant Psychologist’s 
recommendations for treatment of his alcohol problem, he made timely efforts to comply 
with those recommendations, including frequent attendance at AA meetings and sessions 
with an EAP counselor.4  By all accounts, the individual has taken the necessary steps 
and has made very substantial progress in addressing his alcohol problem.  The DOE-
consultant Psychologist believes that a relapse is unlikely.  Like the DOE-consultant 
Psychologist, I was impressed by the hearing testimony concerning the individual’s 
maturity, and his dedication to his job and his family.  Given these factors, I find that the 
Individual is no longer a user of alcohol habitually to excess, and has demonstrated 
adequate evidence of rehabilitation and reformation.  Accordingly, I conclude, consistent 
with OHA precedent, that the individual has mitigated the Criteria H and J concerns.   
See, e.g., Personnel Security Hearing, Case No. TSO-0966 (2011) (concerns raised by 
alcohol use mitigated after individual’s participation in AA and counseling in addition to 
ten months of abstinence established a low risk of relapse); Personnel Security Hearing, 

                                                 
4   The individual’s timely efforts to comply with the DOE-consultant Psychologist’s treatment 
recommendations were confirmed by the DOE Counsel.  TR at 82-83. 
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Case No. TSO-0853 (2010) (individual who engaged in treatment and five and one-half 
months of abstinence demonstrated low risk of relapse); Personnel Security Hearing, 
Case No. TSO-0768 (2009) (concerns raised by individual’s alcohol use mitigated where 
psychiatrists agreed that risk of relapse was low). 
 
B.  Criterion L Concern 
 
As stated above, the Notification Letter finds that the individual continues to place 
himself in the presence of marijuana use despite the illegality of such use, and his 
May 27, 2010, signed acknowledgment that any involvement with illegal drugs could 
result in the loss of his DOE security clearance.  Enclosure 2, DOE Ex. 1. 
 
At his PSI, the individual stated that he used marijuana heavily in high school, but that in 
July 2008, he stopped using marijuana in order to pass a drug test for employment, and 
that he has not used it since.  PSI at 36, DOE Ex. 5.  At the hearing, the individual’s wife 
confirmed the individual’s assertion that he has not used marijuana since 2008.  TR at 35.   
 
Also at the PSI, the individual discussed marijuana use by others.  The individual initially 
stated that he was aware that his friends used marijuana at the July 2010 camping trip.  
Specifically, he stated that the long-time friend, the second long-time friend, and another 
friend were at the campground and that “I don’t know who had it, but I know they were 
smoking it.”  PSI at 65-66, DOE Ex. 5.  However, the individual later made statements at 
the PSI that were not fully transcribed, but appear to indicate that he did not know who 
had marijuana and did not see who smoked it.  Id. at 66.  At the hearing, the individual 
stated that he first observed the use of marijuana on the camping trip on Sunday, July 18, 
2010, when he observed people at neighboring campsites using marijuana.  He testified 
that he then finished packing his camping equipment and left the campground.  TR at 61-
63, 73-74.  The individual’s long-time friend testified that he attended the camping trip 
on Saturday and Sunday, and that he did not observe any marijuana use by the attendees.  
TR at 43, 45.  Based on this testimony, I find that the individual’s last contact with 
marijuana users at the July 2010 camping trip was inadvertent, and that he removed 
himself from the contact in a timely manner. 
 
Finally, at the PSI, the individual agreed to remove himself from the presence of 
marijuana use and to restrict his contacts with his marijuana-using friends.  PSI at 84-85.  
At the hearing, he presented evidence that he had done this.  The individual’s long-time 
friend testified that since the individual’s wedding, their social contact has been limited to 
telephone conversations to discuss their mutual interest in car repair, and the exchange of 
greetings when they see each other in the community.  TR at 44-45.  In the letter cited 
above, another long-time friend of the individual stated that since the individual’s 
wedding, they have had no social contact.  The individual’s wife also testified that the 
individual has greatly limited his social contacts with his old friends.  TR at 35-36.   
Finally, the DOE-consultant Psychologist opined that the individual’s future risk of using 
marijuana is low.  TR at 81-82.  Based on this testimony, I find that the individual has 
responded appropriately to the advice offered to him at the PSI.  As discussed above, 
there is substantial evidence in the record that the individual has matured and has 
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developed better judgment, which is reflected in his superior work performance, his 
devotion to his family, and his willingness to take appropriate actions to mitigate DOE 
concerns regarding his misuse of alcohol and his continued association with marijuana 
users.  Accordingly, I find that the past conduct of being in the presence of marijuana use 
that gave rise to the Criterion L concern is unlikely to recur, and that the individual has 
successfully changed his behavior.  See Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information (Adjudicative Guidelines), Guideline H, 
Paragraph 26(a) and (b)(1) and (2), at  http://www.archives.gov/isoo/pdf/hadley-
adjudicative-guidelines.pdf (December 29, 2005).  
 
IV. CONCLUSION 
 
For the reasons set forth above, I find that the individual was properly diagnosed with 
Alcohol Related Disorder, Not Otherwise Specified, and that this mental condition is 
subject to Criteria H and J.  Further, I find that this derogatory information under 
Criteria H and J has been mitigated sufficiently at this time.  I further find that the 
individual has mitigated the DOE’s Criterion L concern.  Accordingly, after considering 
all of the relevant information, favorable or unfavorable, in a comprehensive and 
common-sense manner, I conclude that the individual has demonstrated that granting him 
an access authorization would not endanger the common defense and would be clearly 
consistent with the national interest.  The individual or the DOE may seek review of this 
Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28. 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: June 23, 2011  
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 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   March 18, 2011  
 
Case Number:   TSO-1030 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s access 
authorization should not be restored at this time.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  While processing the individual’s application for his access 
authorization, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) in 
December 2008, during which the individual discussed a number of alcohol-related incidents that 
took place between 2002 and 2006.  The individual was granted a security clearance in 
January 2009. On October 2, 2010, the individual was arrested and charged with Public Intoxication 
and Carrying a Weapon into an Alcohol Establishment.  The LSO then conducted a second PSI with 
the individual in November 2010 concerning the October 2 arrest, among other matters.  Because the 
LSO could not resolve these issues to its satisfaction, it referred the individual to a DOE consultant 
psychologist for evaluation.  Based on that evaluation and his review of the individual’s personnel 
security file, the DOE psychologist concluded that the individual drinks habitually to excess and 
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diagnosed the individual as suffering from Alcohol–Related Disorder, Not Otherwise Specified 
(NOS), a disorder which in his opinion causes or may cause a significant defect in the individual’s 
judgment or reliability.  The LSO then determined that derogatory information existed that cast into 
doubt the individual’s eligibility for access authorization. The LSO informed the individual of this 
determination in a Notification Letter that set forth the DOE’s security concerns and the reasons for 
those concerns. Exhibit 1. The Notification Letter also informed the individual that he was entitled 
to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his 
eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 18 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychologist at the hearing.  The individual 
introduced seven exhibits and presented the testimony of three witnesses in addition to his own 
testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
Since at least 2002, the individual has displayed a significant number of behaviors that raise doubts 
about his eligibility for a security clearance, all of which he related during his PSIs or psychiatric 
evaluation.  In 2002, while in the military, the individual was involved in a bar fight, after which he 
was sent to an outpatient alcohol treatment program.  In 2004, while still in the military, he drank on 
his day off, and was later charged with wrongful overindulging in intoxicating liquor, which 
incapacitated him from proper performance of his duties.  In 2006, as a civilian, he urinated in public 
parkland, and was cited for Public Indecency.  Finally, on October 2, 2010, he consumed a mixed 
drink containing two shots of alcohol after taking increased doses of a prescribed medication, 
knowing that he should not drink alcohol while taking that medication.  The combination of alcohol 
and medication rendered him intoxicated and led to his arrest for Public Intoxication and Carrying a 
Weapon into an Alcohol Establishment.    
 
In his report of the December 13, 2010, evaluation he conducted of the individual, the DOE 
psychologist concluded that the individual consumes alcohol habitually to excess.  On the basis of 
statements the individual made during his 2008 PSI and during the evaluation, the DOE psychologist 
recorded that, while he was in the military from 2001 to 2004, the individual drank heavily and 
increasingly—eight or nine beers over five or six hours about four times a month at first, and later 
the same number of beers with “two or three Jack Daniels and Coke, plus two or three shots” of 
liquor, twice a week.  Exhibit 8 at 3.   He also drank heavily during two periods of separation from 
his wife.  The first period began in January 2009, and lasted for nine months, during which time he 
reported he drank 12 beers a day for two out of the four days he was off duty on each rotation. Id. 
at 5.  During a second separation, he reported drinking six to twelve beers two to three days a week, 
from June to September 2010.  Id.   In addition, although the DOE psychologist did not find that the 
individual met the criteria for Alcohol Dependence or Alcohol Abuse established in the Diagnostic 
and Statistical Manual of the American Psychiatric Association, Fourth Edition, Text Revision 
(DSM-IV TR), he did diagnose the individual with Alcohol-Related Disorder NOS, without 
adequate evidence of rehabilitation or reformation.  Id. at 10.  He further concluded that the 
individual’s Alcohol-Related Disorder was an illness or mental condition that causes or may cause a 
significant defect in judgment or reliability.  Id. 
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The individual’s history of consuming alcohol habitually to excess and the DOE psychologist’s 
diagnosis of the individual  raise national security concerns under paragraphs (h) and (j) of the 
criteria for eligibility for access to classified matter or special nuclear material set forth at 10 C.F.R. 
§ 710.8.  Criterion H concerns arise when the individual has “[a]n illness or mental condition of 
nature which, in the opinion of a . . . licensed clinical psychologist, causes or may cause a significant 
defect in judgment or reliability.”  10 C.F.R. § 710.8(h).  As support for invoking this criterion, the 
Notification Letter cites the DOE psychologist’s diagnosis of Alcohol-Related Disorder NOS and his 
determination that the individual’s illness causes or may cause a significant defect in judgment or 
reliability.  Under Criterion J, concerns arise when derogatory information indicates that the 
individual has “[b]een, or is, a user of alcohol habitually to excess . . .” 10 C.F.R. § 710.8(j).  As 
support for invoking Criterion J, the Notification Letter cites the alcohol-related events of 2002, 
2004, 2006 and 2010 described above, the individual’s statement to the DOE psychologist during his 
evaluation that from June to September 2010 he drank about six to twelve beers two or three nights a 
week, and the DOE psychologist’s opinion that the individual consumes alcohol habitually to excess. 
  
The LSO identified additional national security concerns arising from the individual’s brushes with 
the law in 2006 and 2010.  Criterion L concerns arise when an individual has engaged in unusual 
conduct, in this case, criminal conduct, that “tend[s] to show that he is not honest, reliable, or 
trustworthy.”  10 C.F.R. § 710.8(l).  The Notification Letter cites the individual’s 2006 citation for 
Public Indecency and his 2010 arrest for Public Intoxication and Carrying a Weapon into an Alcohol 
Establishment as support for invoking this criterion.   
 
This derogatory information adequately justifies the DOE’s invocation of Criteria H, J, and L, and 
raises significant security concerns. Conduct involving psychological conditions that, in the opinion 
of a duly qualified mental health professional, may impair an individual’s judgment, reliability or 
trustworthiness can raise questions about an individual’s ability to protect classified information.    
See Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information, The White House (December 19, 2005) (Adjudicative Guidelines), at Guideline I.  
Habitual or binge consumption of alcohol to the point of intoxication, regardless of whether the 
individual is diagnosed with Alcohol Abuse or Alcohol Dependence, raises similar concerns.  Id. at 
Guideline G.  Criminal activity calls into question a person’s ability or willingness to comply with 
laws, rules and regulations and, consequently, like certain psychological conditions and alcohol-
related behavior, raises doubts about an individual’s judgment, reliability and trustworthiness.   Id. at 
Guideline J. 
 
III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
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reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
At the hearing, the individual sought to establish that alcohol did not play a significant role in the 
incidents the LSO identified in its Notification Letter as “alcohol-related.”  In particular, he testified 
that he had consumed only one beer before he was cited for Public Indecency in 2006.  Transcript of 
Hearing (Tr.) at 36.  He explained that, prior to the incident, he and his wife had left a lakeside 
restaurant and were proceeding to their car, which was parked in a wooded parking lot.  Rather than 
return to the restaurant, he relieved himself among the trees.  Although he believed he was out of 
sight of any observers, park rangers noticed and cited him.  Id. at 36-38.  He stated that he has not 
repeated the behavior, nor does he ever intend to do so.  Id. at 38.  He also testified at great length 
about the 2010 arrest.  At that time, he was taking a sleep aid, an anti-depressant, and clonazepam, 
the dosage of which had been increased a few days earlier.  Id. at 40.  During the evening of 
October 2, 2010, the individual had an argument on the telephone with his estranged wife 
concerning his visitation of his son, who was with his mother at the time.  He then drove to a nearby 
bar and had a mixed drink containing two shots of alcohol.3  Although he did not notice that he was 
affected by the alcohol, the bar owner did, and asked if he was taking any medications.  Upon 
learning that he was taking medications, she stopped him from drinking more.  The individual then 
went to his car to plug in his cell phone and call his girlfriend to request a ride home.  The bartender, 
concerned that he would attempt to drive, sent three male patrons outside to make sure he did not.  
The individual, who did not know these gentlemen, assumed they were trying to steal his car when 
they approached, and removed the gun he kept in his glove compartment and placed it on the 
passenger seat, in a successful attempt to chase them away.  Id. at 43-48.  He was not aware that 
carrying a weapon in the parking lot of a bar is an illegal activity in his state.  Id. at 48.  He was 
aware, however, that he should not consume alcohol while taking clonazepam.  Id. at 138.   
 
The individual also testified regarding the significant periods of time when he abstained from 
alcohol.  While he was receiving treatment after his 2002 involvement in a bar fight, he drank no 
alcohol for two months while voluntarily attending Alcoholics Anonymous (AA) meetings.  Id. at 
92-93.  In 2004, he attended AA for three months, but abstained from alcohol for six months.  Id. at 
98-99.  After his 2006 citation, he abstained again, for roughly two years, after which period he 
drank with his wife at social levels.  Id. at 121.  More recently, although he drank heavily during his 
two separations from his wife, he abstained when they reconciled after the first separation, from 

                                                 
3   This was, in fact, the first and only time the individual consumed alcohol while taking clonazepam.  Id. at 130.   
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October 2009 to June 2010.  He began his current period of abstinence in late January 2011.  Id. at 
63-69, 125-26, 132-33.  His girlfriend, with whom he planned to join households soon after the 
hearing, committed to abstinence together with him in January, and his current housemate of two 
months testified that the individual has not consumed alcohol in his presence.  Id. at 169-71 
(testimony of girlfriend), 189 (testimony of housemate).   
 
Finally, the individual testified that he began seeing a professional counselor about his alcohol use 
the week before the hearing.  Id. at 79.  He intends to continue seeing her on a biweekly basis.  Id. 
at 79-80.   He now recognizes that, whether consumed in excess or not, alcohol has had a negative 
impact on him, particularly on his employment.  Id. at 74-75, 89.   
 
After hearing the testimony of all the other witnesses, the DOE psychologist testified.  He 
maintained that the individual consumed alcohol habitually to excess while he was in the military, 
from 2001 to 2004, and during both of his separations from his wife, from January to October 2009 
and from June to September 2010.  Id. at 216.  He defined “to excess” as “to the point of 
intoxication,” applying a standard of intoxication, accepted in the profession, as exceeding a blood 
alcohol concentration of .08.  Id. at 209.  He clarified that “excess” was determined by the quantities 
consumed over time, and not by a subjective feeling of intoxication, which the individual 
consistently denied.  Id. at 219, 246. He found that the individual drank habitually to that extent, 
because he had reported consuming alcohol in large quantities two to three times per month for 
several months in duration.  Id. at 214-15, 236.  The DOE psychologist further testified that his 
finding is based not on the incidents reported in the Notification Letter, but solely on the amounts of 
alcohol the individual reported consuming.  Id. at 262-63.  Regarding the diagnosis of Alcohol-
Related Disorder NOS, the DOE psychologist testified that it was an appropriate diagnosis, given 
that the individual has consumed alcohol habitually to excess yet does not meet the criteria for either 
Alcohol Abuse or Alcohol Dependence.  Id. at 211, 261-62.   
 
The DOE psychologist discussed the positive and negative elements of the individual’s status with 
respect to alcohol use as of the date of the hearing.  The DOE psychologist considered as positive 
that the individual has resolved more firmly to abstain from alcohol in the future.  At his 
November 2010 PSI and his December 2010 psychological evaluation, the individual did not accept 
that he had an alcohol problem, whereas at the hearing he appeared to accept the fact that alcohol has 
had a negative effect on him, at least regarding his employment.  Id. at 264-65.  Moreover, his stated 
intentions in 2010 were to drink in moderation, whereas at the hearing he was committed to 
continuing his abstinence into the future.  Id. at 82, 149, 221-23, 230.   The DOE psychologist also 
listed as positive factors his relationship with his girlfriend, the importance of his job to him, his 
willingness to continue treatment, and his commitment never to drink alcohol in front of his son.  Id. 
at 229-232.  Among the negative factors, the DOE psychologist cited the individual’s minimization 
at the hearing of both his amounts of consumption and his behavior while intoxicated.  Id. at 228, 
230.  He also listed the fact that the individual has been abstinent for less than four months, the fact 
that he had only just begun treatment, the fact that he appeared not to accept that his consumption of 
alcohol had affected his judgment on numerous occasions, and the fact that his relationship with his 
girlfriend, while beneficial, also renders him vulnerable to relapse should it fail. Id. at 229-32, 263.  
The DOE psychologist testified that the individual’s prognosis for recovery was very good, provided 
he remain abstinent and his relationship with his girlfriend remains intact.  However, if he were to 
engage in controlled drinking, or if the relationship were to break up, the individual would be at high 
risk for relapse to habitual, excessive alcohol consumption.  Id. at 232-33.   
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A.  Criteria H and J:  Alcohol-Related Disorder and Alcohol Consumption Habitually to 
Excess 
 
After considering all the evidence presented in this proceeding, I find that the individual has 
consumed alcohol habitually to excess and is properly diagnosed with Alcohol-Related Disorder 
NOS.  I commend the individual for the considerable efforts he has taken in recent months to address 
his alcohol issues:  his counseling, his abstinence, and the support he receives from his girlfriend 
who has committed to abstinence alongside him.  Nevertheless, I cannot find that the individual has 
sufficiently mitigated the LSO’s concerns at this time.  In contrast to the DOE psychologist’s 
recommendation of a year of abstinence from alcohol, the individual had nearly completed four 
months at the time of the hearing.  Where he recommended eight months of AA to help the 
individual understand that his consumption of alcohol is a problem, the individual started 
professional treatment only the week before the hearing.  Considering the more recent periods when 
the individual drank habitually to excess, I have reached the conclusion that he did so in times of 
significant stress, particularly when his wife separated from him, taking his son with her.  I concur 
with the DOE psychologist’s opinion that the individual will likely fare well without alcohol 
provided his life is happy and free from troubles.  If and when stressful times recur, however, I am 
not convinced that the individual will have the resources to refrain from returning to alcohol to help 
him confront the unpleasant aspects of his life, even with the support of his girlfriend.  He testified 
that he had discontinued all his medications, including his anti-depressant, without consulting his 
prescribing physician.  Id. at 75.  While I applaud his intentions to be natural and healthy, I remain 
concerned that discontinuing such medications places him at even greater risk of seeking refuge in 
alcohol. Because the individual has been abstinent for a relatively short period and has received very 
little counseling to date, I must conclude that the individual has not yet mitigated the LSO’s 
concerns under Criteria H and J regarding his alcohol consumption. 
 
B.  Criterion L:  Honesty, Reliability and Trustworthiness 
 
The LSO cites two incidents of criminal conduct in support of its charge that the individual has been 
subject to circumstances that tend to show that he is not honest, reliable and trustworthy.  The 
testimony is uncontroverted that the individual’s consumption of alcohol was not a contributing 
factor in either the 2006 Public Indecency citation or the 2010 Public Intoxication and Weapon 
charges, as it was not excessive on either occasion.  One overarching concern regarding criminal 
behavior is, however, the judgment of an individual who has engaged in such activity.  If, as the 
individual contends, the single beer he consumed at the restaurant in 2006 does not account for his 
decision to relieve himself in a public place, I must attribute that decision to poor judgment, as the 
individual himself admitted at the hearing.  Id. at 150. Poor judgment also underlies the individual’s 
actions on the night of October 2, 2010.  Although he consumed only two shots, he admitted that he 
was aware that he should not drink at all while taking clonazepam, and in fact had not attempted to 
do so before.  The effect was apparently devastating and, according to the DOE psychologist’s 
testimony, not unreasonable.  Id. at 231.  Once again, the alcohol did not by itself lead to the ensuing 
events of that evening.  But the individual’s poor judgment to seek alcohol in response to a stressful 
conversation with his wife, while knowing he should not, did.  In light of these two episodes of poor 
judgment and my determination that the individual has not yet resolved the concerns regarding his 
use of alcohol, I find that the individual has not sufficiently mitigated the Criterion L concerns 
regarding his reliability and trustworthiness.   
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V.  CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria H, J, and L, and therefore has not demonstrated that 
restoring his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual’s access authorization 
should not be restored at this time. The individual may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 29, 2011 
 
 



 
 
*  The original of this document contains information which is subject to withholding from 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   March 30, 2011 
 
Case Number:   TSO-1032 
 
 
This Decision concerns the eligibility of XXXXXXXXX  (hereinafter referred to as “the 
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled 
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.”1 For the reasons set forth below, I conclude that the Department of Energy 
(DOE) should grant the individual access authorization. 2 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm. 

 

 
I.  BACKGROUND 

 
The individual works for a DOE contractor and is an applicant for a DOE access authorization.  A 
background investigation of the individual identified certain derogatory information.  Accordingly, 
the local security office (LSO) summoned the individual for an interview with a personnel security 
specialist on February 3, 2010.  Exhibit 8.  After this Personnel Security Interview, the LSO referred 
the individual to a local psychologist (hereinafter referred to as “the DOE psychologist”) for an 
agency-sponsored evaluation. The DOE psychologist prepared a written report and sent it to the 
LSO.  Exhibit 11.  Based on this report, the LSO determined that unresolved derogatory information 
existed that cast doubt on the individual’s eligibility for access authorization. The LSO informed the 
individual of this determination in a letter that set forth the DOE’s security concerns and the reasons 
for those concerns.  Exhibit 3.  I will hereinafter refer to this letter as the Notification Letter. The 
Notification Letter also informed the individual that she was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning her eligibility for access authorization.  
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The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 11 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychologist. The individual introduced 18 
exhibits and presented the testimony of five witnesses, in addition to her own testimony.  
  

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraph (h) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Id.3  Under this 
criterion, the LSO cited a diagnosis by the DOE psychologist that the individual suffered from 
Attention Deficit Hyperactivity Disorder, Combined Type, and Borderline Personality Disorder, and 
that both caused significant defects in the individual’s judgment and reliability.  Id. at 5.  This 
derogatory information adequately justifies the DOE’s invocation of criterion (h), and raises 
significant security concerns.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (Adjudicative Guidelines), The White House (December 19, 2005), 
Guideline I (conditions that could raise a security concern include an opinion by a duly qualified 
mental health professional that an individual has a condition that may impair judgment, reliability, or 
trustworthiness).  
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 

                                                 
3 Criterion (h) defines as derogatory information that an individual has an “illness or mental condition of a nature 

which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.”  10 C.F.R. § 710.8(h).   

 



- 3 - 
 
 
 

IV. ANALYSIS 
 
As noted above, the concern in this case is limited to the fact that the DOE psychologist, having 
evaluated the individual a year prior to the hearing, diagnosed the individual with a condition that, in 
his opinion, caused a significant defect in the individual’s judgment and reliability.  For the reasons 
set forth below, I find that this concern has been resolved, as both the DOE psychologist and a 
psychologist called to testify by the individual agreed at the hearing that the individual does not 
currently suffer from such a condition, and both psychologists testified positively as to the 
individual’s prognosis.  Transcript of Hearing (Tr.) at 373, 416-17. 
 
In summarizing the basis for his original diagnosis, the DOE psychologist opined in his written 
evaluation that the individual, who was 26 years old at the time of the evaluation, 
 

has likely experienced significant optimism when she has begun a job but . . . has 
consistently failed to negotiate the shortfalls between the actual requirements of the 
job and her idealized perceptions of those requirements. Historically she has been 
unable to demonstrate adequate circumspection and impulse control. Her decisions 
are predicated on her moment-to-moment self-interest and long term consequential 
analyses do not appear to happen. There is likely an Attention Deficit Disorder that 
contributes to this fact pattern, but the driving force behind her decision-making 
ability is a stunning lack of responsibility for more adaptive and responsible planning 
that would take into account her personality disorder and whatever degree of 
attention disorder is contributing to her problems. 

 
Exhibit 11 at 6. 
 
At the hearing, the individual presented the testimony of a psychologist who had evaluated her and 
had reviewed the report of the DOE psychologist.  The psychologist produced a report in which she 
emphasized that, in contrast to the DOE psychologist, she interpreted the individual’s history “from 
a non-pathologized lens, in fact, viewing some of those same choices as healthy and adaptive within 
the context of her circumstances. . . .  Within context, these behaviors become more understandable 
and attributable to unfortunate external circumstances as opposed to a deep seated psychological 
flaw.”  Exhibit A at 7.  The report concluded, based upon the individual’s history, current mental 
status, objective testing, and review of relevant records, that “no diagnosis is warranted.”  Id. at 9. 
 
In her testimony, the psychologist explained that she considered the individual’s work history in 
light of the nature of the jobs in question, Tr. at 369 (“going from McDonald’s to Burger King”), and 
the fact that “as a single mother if you’re financially struggling, it would be a necessity to leave a job 
abruptly if a better job presented itself.”  Id. at 383.  The psychologist noted in her report that the 
individual “left her first two marriages due to controlling behavior and physical abuse, . . . .”  
Exhibit A at 7.  At the hearing, the psychologist testified that, in contrast to the average female 
victim of abuse, who returns to an abuser seven to nine times before leaving permanently, the 
individual “exited once and exited for good.  Many women never leave these situations, and some 
who try die trying.  So it’s very impressive from a clinical sense [that] she was able to do that.”  Id. 
at 360-61.  The psychologist referenced certain milestones in the individual’s life, such as when she 
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became a mother and when she began her current job, as points at which the individual “drew a line 
in the sand and had dramatically different behaviors.”  Id. at 360. 
 
The DOE psychologist testified that he took seriously the cultural and gender issues raised by the 
individual’s psychologist.  Tr. at 409.  In addition, he acknowledged the relatively young age at 
which the individual’s past behavior occurred.  Id. at 411.  Further, he stated that he was not aware, 
until the hearing, of the problems the individual faced in her first two marriages, and agreed that she 
handled those situations in ways that he would not have anticipated given her previous history.  
Id. at 415. 
 
After having observed the hearing testimony of the individual and her witnesses, the DOE 
psychologist stated that he thought there was “evidence of rehabilitation and that things are 
different.”  Id. at 412.  He testified that he was “hearing a person who has drawn a line in the sand 
relative to the person I met a year ago,” and that he was not “anxious about the stability of these 
changes.”  Id. at 413.   
 
In sum, assuming the validity of the DOE psychologist’s diagnosis one year prior to the hearing, the 
issue before me now is one of rehabilitation or reformation.  By the time of the hearing, the DOE 
psychologist found that there was evidence of rehabilitation, and that the individual no longer has an 
illness or mental condition that causes or may cause a significant defect in judgment or reliability.  
Id. at 417.  Thus, both psychologists agreed at the hearing that the diagnosis at issue does not 
currently apply to the individual, and each expressed a confident positive prognosis for her.  As 
such, the concern under criterion (h), the sole concern in this case, has clearly been resolved.  
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has resolved the DOE’s security 
concerns under criterion (h). Therefore, the individual has demonstrated that granting her access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the DOE should grant the individual a security clearance.  
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 12, 2011 



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be

referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      April 1, 2011

Case Number:                      TSO-1034

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual should be granted

a security clearance. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, who requested a security

clearance on his behalf in connection with that employment. During the ensuing investigation, the

local security office (LSO) obtained information about the individual that raised security concerns,

and summoned him for an interview with a personnel security specialist in November 2010. After

this Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist

(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE

psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to the

LSO. After reviewing this report and the rest of the individual’s personnel security file, the LSO

determined that derogatory information existed that cast into doubt the individual’s eligibility for
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access authorization. They informed the individual of this determination in a letter that set forth the

DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as

the Notification Letter. The Notification Letter also informed the individual that he was entitled to

a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility

for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced eight exhibits

into the record of this proceeding and presented the testimony of the DOE psychiatrist. The

individual introduced nine exhibits and presented the testimony of eight witnesses, in addition to

testifying himself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY

     CONCERNS

A. The Individual’s Alcohol Usage and Related Incidents

The following facts are generally undisputed and, except as otherwise noted, were obtained from the

individual’s testimony during the hearing. The individual began drinking when he was 16 years old,

when he would drink one or two beers about once per month. DOE psychiatrist’s report (DOE

Exhibit (DOE Ex.) 4) at 2. The individual’s drinking increased at 18 when he graduated from high

school and moved out of his parents’ house. During this time, he would consume four or five beers

in one sitting during the weekend, resulting in some degree of impairment. This pattern of

consumption continued until the individual was approximately 21 years old.

The individual was 18 years old in 1984, when he was arrested for Driving While Intoxicated (DWI)

for the first time. On that occasion, he consumed “a couple of beers” at a party, and was stopped by

the local police after running a red light. His blood alcohol content (BAC) was measured, and

registered at 0.08.  

From 1987 through 1994, the individual’s consumption increased to the point where he was drinking

“one or two beers” every other day after work, and five or six beers over the course of a weekend

afternoon or evening. During this period, the individual was arrested for DWI on three occasions.

In 1991, he was returning home from a family event after having consumed four or five beers over

approximately a six-hour period, and was stopped by the local police after he made an illegal u-turn

on a freeway. After apparently failing a roadside sobriety test, the individual was taken to the police

station, where he was administered a Breathalyzer test, and his BAC was measured at 0.07.

November 2010 PSI (DOE. Ex. 8) at 58-65. In 1992, the individual had gone skiing after breaking

off his engagement to a previous girlfriend. He drank “five or six” beers at a local bar and restaurant,

ate dinner, and then was stopped for speeding on his way back to the hotel where he was staying. His

BAC was measured at 0.08 on this occasion. DOE Ex. 8 at 53, Hearing Transcript (Tr.) at 71-72. The

individual’s 1994 arrest occurred after he consumed beer at a friend’s house. He thought that he “had

only about three,” but in view of the fact that his BAC was measured at 0.08, he “guess[ed he] had

more.” Tr. at 74. Subsequent to this arrest, the individual, who had a DOE security clearance at the
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3 The marijuana possession charge stemmed from the minute amount of the drug that was found in

the pipe. All charges were eventually dismissed, and the DOE psychiatrist did not diagnose the

individual as suffering from any marijuana use disorder. DOE Ex. 4. 

time, declined to be tested for alcohol use by the DOE, and, consequently, had his access

authorization terminated. DOE Ex. 4 at 4.  

After losing his clearance in late 1994, the individual decided to stop drinking, and began attending

Alcoholics Anonymous (AA). He remained totally abstinent for “two or three years,” and then

started drinking “a beer or two here or there,” adding that he would often go months without having

a beer during this period. If he had “two beers” during a single sitting, “that was a lot.” Tr. at 62-63.

His alcohol consumption during this period, which lasted until Labor Day 2010, averaged one beer

per month. Tr. at 63. The individual claims that the last time he drank to intoxication was at a family

gathering in 2007, when he drank approximately five beers. 

The individual’s final DWI arrest occurred in 2008. He was observed by a police officer throwing

what turned out to be a pipe used for smoking marijuana out of his window while driving. The

officer stopped the individual, and after detecting the smell of alcohol in the vehicle, performed a

field sobriety test. The individual was then arrested and charged with DWI, possession of marijuana,

tampering with evidence, possession of drug paraphernalia, and driving with an open container of

alcohol. 3 The individual claimed that he had not been drinking at all that day, and that the pipe and

the beer that had been spilled in his car were left there without his knowledge by two men who had

been working on the individual’s house. The individual’s last consumption of alcohol occurred on

Labor Day 2010, when he drank less than one beer.

B. The Notification Letter and the DOE’s Security Concerns

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or special

nuclear material set forth at 10 C.F.R. § 710.8.  

Under criterion (h), information is derogatory if it indicates that the individual suffers from an illness

or mental condition which, in the opinion of a psychiatrist, causes or may cause a significant defect

in judgement or reliability. 10 C.F.R. § 710.8(h). Criterion (j) defines as derogatory information

indicating that the individual “has been, or is, a user of alcohol habitually to excess, or has been

diagnosed by a psychiatrist . . . as alcohol dependent or as suffering from alcohol abuse.”

10 C.F.R. § 710.8(j). As support for these criteria, the Letter cites the conclusion of the DOE

psychiatrist that the individual met the applicable criteria for a diagnosis of Alcohol Abuse, with

inadequate evidence of reformation or rehabilitation, and that this constitutes an illness or mental

condition which causes, or may cause, a significant defect in the individual’s judgement or

reliability.  Furthermore, the Letter states that the individual’s AA attendance has lagged in recent

years and that he resumed drinking despite AA’s recommendation of total abstinence, and that he

has consumed alcohol under circumstances in which it was physically dangerous to do so. The Letter

also generally relies on the information about the individual’s alcohol usage set forth above.
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This derogatory information adequately justifies the DOE’s invocation of criteria (h) and (j), and

raises significant security concerns. Excessive alcohol consumption such as that exhibited by the

individual often leads to the exercise of questionable judgement or the failure to control impulses,

and can therefore raise questions about an individual’s reliability and trustworthiness. Also, a duly-

qualified mental health professional has determined that the individual’s Alcohol Abuse is a mental

condition that can impair his judgement, reliability, or trustworthiness. See Revised Adjudicative

Guidelines for Determining Eligibility for Access to Classified Information, The White House

(December 19, 2005), Guidelines G and I.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring a security clearance

would compromise national security concerns. Specifically, the regulations compel me to consider

the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the

conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time

of the conduct; the absence or presence of rehabilitation or reformation and other pertinent

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other

relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

After reviewing the testimony at the hearing, and the record in this matter as a whole, I am convinced

that the individual’s alcohol consumption no longer raises a significant security concern. The most

compelling factor in support of this conclusion is the favorable testimony offered by each of the three

expert witnesses who testified at the hearing. 

The first such witness was a clinical psychologist specializing in addictions, who testified on the

individual’s behalf. She stated that after evaluating the individual, her conclusion was that, while he
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did suffer from an alcohol use disorder “intermittently . . . from ages 18 to 28,” that disorder is in

full remission, and that there has been no evidence of a maladaptive pattern of alcohol usage in

recent years. Tr. at 261-262. While she termed the individual’s 2008 arrest “suspicious,” she

concluded that even if it was alcohol-related, the three incident-free years that have transpired since

then strongly suggest that he does not currently suffer from an alcohol use disorder. Tr. at 263-264.

She was also unconcerned about the individual’s lagging AA attendance in recent years, stating that

this was normal for someone in recovery who was seeking to occupy his time with family

responsibilities and activities other than alcohol consumption. Tr. at 267. The psychologist further

testified that the results of the tests that she administered to the individual are consistent with those

of someone who is being honest about his alcohol consumption, and who does not suffer from an

alcohol use disorder. Tr. at 270-271. She concluded that the individual is currently exhibiting

adequate evidence of reformation or rehabilitation from his alcohol abuse. 

The second expert witness who testified was the individual’s Employee Assistance Program (EAP)

counselor. He expressed doubts as to whether the individual’s 2008 arrest truly was related to alcohol

use on the part of the individual. Tr. at 222-223. However, he also concluded that even if the

individual was inebriated during the events that led up to that arrest, the three years that have

transpired without further incident indicate that the individual no longer suffers from an alcohol use

disorder. Tr. at 226. The EAP counselor further opined that the individual has a good support system.

In addition to AA, that system includes his involvement with his children and with youth coaching,

and also his wife. Tr. at 230. With regard to the individual’s statements that he would occasionally

consume a beer during the period from 1994 to 2010, the EAP counselor said that, while he would

recommend that any clearance applicant who had previously had a drinking problem abstain

completely, the fact that the individual could have one drink and then “walk away from it” is not

emblematic of a problem drinker. Tr. at 230-231. The EAP counselor also concluded that the

individual is adequately reformed from his prior alcohol abuse. Tr. at 227. 

Finally, the DOE psychiatrist testified. In his report, he recommended that, as adequate evidence of

reformation or rehabilitation, the individual be required to demonstrate one year’s participation in

AA or an analogous program, with a sponsor, while completely abstaining from alcohol consumption

during that period. DOE Ex. 4 at 12. However, after witnessing the testimony at the hearing, the

DOE psychiatrist changed his conclusion as to what would constitute adequate evidence of

reformation or rehabilitation, and concluded that the individual’s nine and one-half month’s

abstinence (as of the date of the hearing) and renewed commitment to AA was sufficient to

accomplish this goal. Tr. at 299. In reaching this conclusion, the DOE psychiatrist cited the

individual’s “exceptional” compliance with the treatment recommendations set forth in his report,

Tr. at 292, and the favorable testimony of the EAP counselor and the individual’s AA sponsor. The

AA sponsor testified that the individual is sincere in his commitment to AA and to abstaining from

alcohol consumption. Tr. at 185, 188. The DOE psychiatrist concluded that the individual’s chances

of relapsing are “low.” Tr. at 297. 

I agree with the expert witnesses that the individual is currently exhibiting adequate evidence of

reformation or rehabilitation. Although the record in this matter clearly indicates that the individual

engaged in an abusive pattern of alcohol consumption for periods of time during the years 1987 to

1994, his drinking has markedly decreased in the years since then, to the point where he was
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consuming an average of one beer per month until Labor Day 2010, when he stopped drinking

altogether. The individual testified credibly that this change was due largely to his maturation and

to his assumption of the responsibilities of marriage and fatherhood. Tr. at 61, 77-79. 

Moreover, with the possible exception of the individual’s 2008 DWI arrest, he has not had any

alcohol-related legal incidents in the last 17 years, and has apparently only consumed alcohol to

intoxication once during that period, during the 2007 family gathering. Even if the individual did

drink prior to that arrest, the three and one-half years that have passed without incident since then

support the individual’s contention that he has not abused alcohol during that period. 

Finally, as mentioned by the DOE psychiatrist, the individual has diligently followed the DOE

psychiatrist’s treatment recommendations. The testimony of the individual’s wife, AA sponsor, co-

worker, and foreman support the individual’s claims that his participation in AA has been sincere

and enthusiastic, Tr. at 28, 38, 185, 187, and that he has abstained from all alcohol use since Labor

Day 2010. Tr. at 22, 189, 205, 212. Although the individual testified at the hearing that it was his

intention to permanently abstain from drinking, he did make statements during his November 2010

PSI that called into question his commitment to sobriety, including one in which he called it

“unrealistic” that he could abstain from alcohol for the rest of his life. DOE Ex. 8 at 180. However,

the uncertain commitment to abstinence reflected in some of the individual’s statements during the

PSI did not concern the DOE psychiatrist because of statements that the individual made during the

DOE psychiatrist’s evaluation and at the hearing that were more supportive of continued abstinence.

Tr. at 295. Moreover, the DOE psychiatrist pointed out that, while he believes it prudent that the

individual permanently refrain from alcohol consumption, he recommended only a temporary

abstinence in his report as constituting adequate evidence of reformation or rehabilitation. Tr. at 294.

The individual’s psychologist and EAP counselor were similarly unfazed by the individual’s

comments on abstinence during his PSI. Tr. at 235, 268. Based on the record as a whole, I conclude

that the chances of the individual relapsing into an abusive pattern of drinking are low.   

V. CONCLUSION

For the reasons set forth above, I find that the individual has successfully addressed the DOE’s

security concerns under criteria (h) and (j). I therefore conclude that he has demonstrated that

granting him access authorization would not endanger the common defense and would be clearly

consistent with the national interest. Accordingly, I find that the individual should be granted a

security clearance. The DOE may seek review of this Decision by an Appeal Panel under the

procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: August 11, 2011
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Case Number:  TSO-1035 
 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter “the Individual”) 
to possess an access authorization.1  After reviewing the testimony and evidence presented in this 
matter, it is my decision that the Individual should not be granted an access authorization.2   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, if derogatory information has been received regarding an individual 
and a question concerning the individual’s eligibility to hold an access authorization has been 
raised, the individual is given the opportunity to request an administrative review hearing. 
10 C.F.R. § 710.21(b).  At an administrative review hearing, the individual is offered the 
opportunity to offer evidence as to his or her fitness to hold a security clearance. The burden lies 
with the individual to prove that “the grant  . . . of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  See 10 C.F.R. § 710.27(a).  The ultimate decision concerning eligibility is a 
comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 

 
 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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II. BACKGROUND 
 
The Individual has been a contractor employee at a DOE facility since June 2010. Exhibit (Ex.) 6 
at 11; Ex. 13. The Individual’s employer requested that the Individual be given a security 
clearance. Pursuant to an investigation, the facility’s Local Security Office (LSO) discovered that 
the Individual had received a letter from the Office of Personnel Management (OPM Letter) 
alleging that the Individual made intentionally false statements in applying for a temporary 
federal position. Ex. 5. The LSO also discovered several job related disciplinary actions relating 
to use of official information in order to contact women while serving as a police officer. Ex. 7 at 
57-59, 60-67, and 71-75. The LSO’s investigation also revealed that the Individual had been 
arrested for Indecent Exposure in 1993. Ex. 7 at 94-95. 
 
To resolve the issues raised by the Individual’s past conduct, as described above, the LSO 
conducted a personnel security interview (PSI) with the Individual in November 2010. Ex. 14. 
Because the PSI failed to resolve the security concerns raised by the Individual’s past conduct, 
the LSO issued a notification letter (Notification Letter) to the Individual in March 2011. Ex. 1.  
In the Notification Letter, the Individual was informed of the derogatory information which 
raised a significant doubt with regard to the Individual’s eligibility to receive an access 
authorization. In the Notification Letter, the LSO informed the Individual that the conduct 
described by the OPM Letter, as well as his past disciplinary actions and his 1993 arrest 
constituted derogatory information under 10 C.F.R. § 710.8(l) (Criterion L).3   
 
A hearing was held in this matter.  At the hearing, the Individual testified on his own behalf and 
presented testimony from two friends (Friend 1 and 2). The DOE submitted eight exhibits for the 
record (Exs. 1-8) and the Individual provided five exhibits for the record (Exs. A-E).    

 
III. EVIDENCE AND TESTIMONY 

 
The evidence in the record (cited by Ex.), along with the Individual’s testimony (cited by Tr.) 
concerning the alleged derogatory information is summarized below. 
 
The Individual served in  the U.S. military for twenty years and received an honorable discharge. 
Ex. 6 at 27.  Four years after his discharge, the Individual was hired as a police officer for a local 
police force.  Ex. 6 at 25.    
 
In 1993, while still in the U.S. military, the Individual was arrested for Indecent Exposure. Ex. 7 
at 95. The arrest was made while the Individual was observed having intimate relations with a 
woman in an automobile. Ex. 7 at 96. The charge was subsequently reduced to Public Nudity. 
Ex. 7 at 96. The Individual subsequently pled guilty and paid a $75 fine. Ex. 7 at 96, 98.  
                                                 
3 Criterion L refers to information indicating that an individual has “[e]ngaged in any unusual conduct or is subject 
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). 
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In May 2005, while employed as a police officer, the Individual issued a traffic citation to a 
female. At the time, the Individual mistook this female for someone he had professionally 
interacted with earlier. Transcript of Hearing (Tr.) at 57-58, 71. Two weeks later he called her, 
using the phone number she provided the Individual when he issued her the citation, to ask her 
out for breakfast (May 2005 Incident). Tr. at 57-58, 81; Ex. 7, 57, 67-72. He asked her out for 
breakfast because he believed that he had dealt with her as a juvenile and he was concerned 
where her life was going. Tr. at 64, 66.4 The female filed a complaint and the Individual was 
investigated by the local police force for asking the female, to whom he had previously issued a 
traffic citation, on a date. Ex. 7 57, 67-72. Ultimately, he was suspended from duty for the 
unauthorized use of the female’s phone number from his traffic citation form.5 
 
In June 2005, the Individual arrested a woman for violating a restraining order. Ex. 7 at 57-60.6 
Because he was a crisis intervention officer and the woman had informed him that she had 
problems with depression, he gave the woman his phone number. Tr. at 84. She called him two 
weeks later and asked him out on a date. Ex. 7 at 58-59, Tr. at 84. He began to date the woman 
and they would ultimately marry. Ex. 7 at 58-59; Tr. at 84. The woman’s ex-spouse reported 
observing the woman’s car at the Individual’s house and a local prosecutor and a chief-of-police 
from another locality filed a complaint (June 2005 Incident). Ind. Ex. E at 5. As a result, the 
Individual was subsequently issued a written reprimand for Conduct Unbecoming of an Officer 
for dating a woman he had recently arrested. Ex. 7 at 59. 
 
In May 2006, a woman filed a complaint against the Individual alleging that he was stalking her 
(2006 Incident). Tr. at 85; Ex. 5 at 10.  The Individual had met this woman two years before 
when the store where the woman worked suffered a theft. Tr. at 64.  During their conversation in 
connection with the theft, she asked him about the “ride along” program. Tr. at 64. Two years 
later, the Individual remembered an inquiry the woman had made about the ride along program 
during their encounter at the store. Tr. at 64. The Individual then obtained the woman’s phone 
number from a police report and telephoned the woman to give her information regarding the 
ride along program. Tr. at 64. The complaint alleged that the Individual, in addition to phoning 
her, had followed her on several occasions and that on one occasion, when she was attending a 
local court to testify the Individual sat behind her and stared at her. Ex. 5 at 11. Tr. at 85-86. In 
2007, the Individual was referred to the Police Department’s Employee Assistance Program for 
counseling in response to the allegation of stalking. Ex. 7 at 65; Ex. 5 at 10. After an 
investigation, the Individual was given workplace discipline for using the woman’s phone 
number from police records to contact her about the ride along program. Tr. at 86. 
 

                                                 
4 At the PSI, the Individual stated that his motivation to contact the female was to say “hey, you’re doing a good job, 
you know, you’ve changed your life around.” Ex. 7 at 71. 
 
5 The Notification Letter cites this incident as occurring in 2007. See Ex. 1 at 2. 
 
6 The Notification Letter cites this incident as occurring in approximately in 2006, see Ex. 1 at 2, but a copy of a 
report from the local police department’s Internal Affairs section lists this incident as occurring in June 2005. See 
Ind. Ex. E at 5. 
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In October 2008, a woman filed a complaint with the police department alleging that the 
Individual had contacted her after the Individual had issued her a citation (2008 Incident). Ex. 7 
at 67. Approximately 30 minutes after he had issued the citation, the Individual contacted the 
woman and told her to “forget about the ticket.” Ex. 7 at 67. After speaking to the woman for 30 
minutes, the Individual asked her on a date. Tr. at 67.  The Individual then called the woman 
several weeks later but did not go on a date with her. Ex. 7 at 67.  The woman later filed a 
complaint with the local police department alleging that the Individual had been following her 
and that, during their conversations, the Individual asked her about her use of drugs and made an 
offer to pay for a piercing of an intimate body part. Tr. at 67. The Individual was subsequently 
cited with unauthorized use of the woman’s telephone number. Tr. at 90. After the Individual 
was cited, the Individual was asked by his police department to resign and he did so in January 
2009. Ex. 6 at 20-21; Ex. 7 at 53, 68-69. 
 
In February 2009, the Individual obtained seasonal employment with the Internal Revenue 
Service (IRS). Ex. 6 at 18-19. The Individual was furloughed from this position around May 
2009. Ex. 6 at 19. In September 2009, the OPM sent a letter to the Individual informing him that 
an OPM background investigation revealed that there was a serious question regarding his 
suitability for employment. Ex. 5 at 1.  The OPM Letter alleged that the Individual had engaged 
in “misconduct or negligence” in employment and had made a “material, intentional false 
statement, or deception or fraud in examination or appointment.” Ex. 5 at 1. The OPM Letter 
went on to propose that the Individual’s eligibility or reinstatement for federal service be 
cancelled and that the Individual be debarred from federal service for a period of three years. Ex. 
5 at 1. 
 
In reviewing his application, the OPM had concerns regarding his answers to two questions in 
his application for the seasonal IRS position. The Individual responded to one question on the 
application by stating he had been terminated from his position as a police office because he had 
“issues” with the Chief-of-Police. Ex. 7 at 35; Tr. at 53-54.  OPM believed that, in reality, the 
Individual had been terminated as a result of the workplace discipline he had received while 
employed as a policeman. Tr. at 53-54, 94; Ex. 7 at 35. The second question at issue asked for 
the name of his supervisor at the local police force. The Individual provided the name of the 
Human Relations department (HR) of the local police department. He provided the HR number 
because he had numerous supervisors while a police officer. Tr. at 54; Ex. 7 at 35.  The OPM 
eventually concluded that the Individual had answered the question regarding his supervisor 
without an intent to deceive the OPM. Tr. at 54; Ex. 7 at 35.  However, OPM also concluded that 
the Individual had attempted to deceive the OPM with regard to his answer regarding why he had 
been terminated. Tr. at 54. 
 
The Individual subsequently obtained employment as a security officer with a private security 
firm in June 2009. Ex. 6 at 17; Ex. 7 at 43.   In January 2010, while parked at the client’s facility, 
the Individual was informed that his car had been damaged.  Ex. 8 at 80; Ex. 7 at 44; Tr. at 55. 
When he walked out of the client’s facility to inspect the damage to his vehicle, he exclaimed 
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“Don’t tell me somebody hit my [obscenity] vehicle.” Tr. at 55. 7 In another incident, on that 
same day, the Individual, while on duty, trained a surveillance camera on a female employee of 
his employer’s client for four hours. Ex. 8 at 80. The Individual directed a surveillance camera to 
check for employee use of cell phones, which was prohibited at the client’s facility. Tr. at 55-56. 
When he observed the woman acting suspiciously, he directed the camera on the woman. Tr. at 
56; Ex. 7 at 46. To do this, he had to take the camera out of its preprogrammed track of scanning. 
Tr. at 56; Ex. 7 at 46. Once the Individual found that the woman was not doing anything 
inappropriate, the Individual left the camera view on her and went away from the control panel 
to perform his other duties. Tr. at 56; Ex. 7 at 46-47.8 The Individual’s employer subsequently 
terminated the Individual’s employment for “Gross Abuse of a Client” (2010 Incident). Ex. 8 at 
80; Ex. 7 at 43.  
 
The Individual obtained employment with a DOE contractor in June 2010, and his employer  
requested that the Individual be given a security clearance. During the Individual’s PSI in 
November 2010, the Individual admitted he had used poor judgment in his actions contacting 
women during his employment as a police officer. Ex. 7 at 72.   
                                                                                                                                                                                    

IV.   FINDINGS OF FACT AND ANALYSIS 
 
The Criteria L concerns arise from the Individual’s history of questionable judgments concerning 
his misuse of official information pertaining to women, his personal conduct, and his lack of 
candor regarding details of his employment. Conduct involving questionable judgment, lack of 
candor, dishonesty, or unwillingness to comply with rules and regulations can raise questions 
about an individual’s reliability, trustworthiness and ability to protect classified information.  
“Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information” issued on December 29, 2005, by the Assistant to the President for National 
Security Affairs, The White House (Adjudicative Guidelines), at Guideline E.  Given the 
Individual’s history of workplace discipline for misuse of official information relating to women, 
the LSO had ample grounds to invoke Criterion L. 
 
During the hearing, the Individual claimed that, in a number of the incidents leading to 
workplace discipline, he was inappropriately disciplined or that the allegations were not, in fact, 
accurate. He believes that none of the incidents indicates that he is dishonest or could be coerced. 
Tr. at 51-52. He does admit that he used poor judgment in several of these incidents when he 
contacted women, but maintains that has never stalked anyone nor attempted to act in an 
inappropriate manner towards women. Tr. at 52. Further, the Individual has offered to and has 
taken a Certified Voice Stress Analyzer (CVSA) test to clear his name regarding allegations of 

                                                 
7 At the hearing, the Individual claimed that he did not direct his statement at any person. Tr. at 55; Ex. 7 at 41. 
However, one witness to the incident stated to an OPM Investigator that the Individual became “irate and was 
intimidating and disrespectful . . . [and] the [client’s] employees were taken aback from his actions.” Ex. 8 at 80.  
 
8 The Individual, at the hearing and the PSI, asserted that the camera’s fixed view of the woman did not show 
anything inappropriate about the woman. Tr. at 57; Ex. 7 at 49-50. 
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stalking and inappropriate conduct with women. 9 See Tr. at 52-53, 57, 64, 77, and 81. He also 
alleged, as mitigation, that he had “issues” with the local Chief-of–Police but he admits that he 
had “done some things wrong” at the local police force. Tr. at 54. With regard to the May 2005 
Incident, the Individual asserted that he had asked the female out for breakfast and thus his 
invitation “wasn’t a date, per se, thing” and thus he does not believe that he demonstrated poor 
judgment on that occasion. Tr. at 57-58, 64. In his testimony, the Individual alleged that with 
regard to the June 2005 Incident, there was no existing policy prohibiting him from dating 
someone he arrested but it still was an error in judgment. Tr. at 58  
 
Regarding the incidents cited in the Notification Letter, the Individual testified that he believes 
these represent isolated incidents of poor judgments that do not reflect on his overall judgment 
and character. Tr. at 62-63. The Individual asserts that he has learned from these errors and 
would not engage in any similar behavior. Tr. at 58, 109. The Individual also asserts that he held 
many responsible positions in the military, which included possession of high military security 
clearances, and that throughout he demonstrated integrity. Tr. at 63.  The Individual has also 
submitted a copy of an unsigned report (Report) from the licensed clinical social worker (social 
worker) who examined him after the 2006 Incident. See Ind. Exs. B-C. Additionally, the 
Individual has submitted an unsigned May 2011 memorandum from the social worker stating 
that he did not discover anything that would concern him regarding the Individual’s “judgment, 
mental well being or moral character.” Ind. Ex. A at 1.  
 
The Individual also offered testimony from two witnesses to establish his overall good judgment 
and character. The Individual’s two witnesses, who have known the Individual for a number of 
years, asserted that the Individual’s judgment is excellent. Tr. at 13, 25. Both witnesses also 
attested to the Individual’s trustworthiness and reliability. Tr. at 29-30, 42. Friend 2 commended 
the Individual’s professionalism while serving as a police officer. Tr. at 25-26. The Individual 
also submitted a sworn statement from a family member attesting to the Individual’s integrity 
and hard work in raising a daughter and two sons. Ind. Ex. D. 
 
After reviewing the evidence and exhibits, I conclude that the Individual has not submitted 
sufficient evidence to resolve the Criteria L security concerns raised by the derogatory 
information contained in the Notification Letter. The Individual admits making an error in 
judgment with regard to asking a woman on a date in the 2008 Incident and in using official 
information to contact women in the May 2005, 2006, and 2008 incidents.10 Tr. at 57.  The 
Individual has also admitted that dating a woman whom he had arrested several weeks earlier 
(June 2005 Incident) was a conflict of interest. Tr. at 98. With regard to the May 2005 Incident, 
even if I do not consider the Individual’s invitation to the female for breakfast to be a date, he 

                                                 
9 The CVSA test is a tool to determine veracity, while answering questions about the incident. He further asserts that 
he passed a CVSA test specifically in regard to his being mistaken about the identity of the female involved in the 
May 2005 Incident. Tr. at 83. He also volunteered to take the CVSA with regard to the stalking allegations listed in 
the 2006 Incident complaint. Tr. at 86. 
 
10 For the purposes of this decision, I have not considered any allegations of stalking in the May 2006 Incident or 
inappropriate conversation with the woman involved in the 2008 Incident. The formal charges brought against the 
Individual only referenced his inappropriate use of official information. 
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still used official information for a private purpose.  All these errors in judgment are made more 
significant by the fact that the Individual was serving in a position of trust as a police officer and 
that, after the May 2005 Incident, he should have been aware of the prohibition against using 
official information for private purposes.  I also find that, despite the Individual’s explanations, 
the 2009 OPM Letter reveals a lack of candor regarding the circumstances leading to his 
dismissal from the local police force.  
 
The Individual has demonstrated questionable judgment during a relatively recent period 
extending for approximately four years.11 Unlike cases involving psychological issues, there are 
no clear guidelines to determine how long a person must demonstrate sufficient good judgment 
to mitigate a history of making questionable judgments. However, given the relatively recent 
self-admitted history of errors in judgment, I cannot find that the Criteria L security concern have 
been resolved.   
 
I make this finding even in the light of the evidence in mitigation the Individual has presented. 
The Individual’s witnesses gave persuasive testimony regarding the Individual’s conduct as a 
police officer and their assessment of his trustworthiness. However, most of the Individual’s  
questionable judgments occurred when he was as a police officer and neither witness worked 
with him in that environment. Neither witness was familiar in detail with the allegations 
presented in the Notification Letter. Additionally, I give only limited weight to the memorandum 
and Report submit by the Individual because neither were signed.12 Even if they were signed, the 
Memorandum and Report tell me little as to how the social worker arrived at his findings. In 
addition, even assuming that the Individual had an excellent record regarding his military service 
and possession of military security clearances, almost all the incidents demonstrating poor 
judgment occurred after his military service.   
 
For the foregoing reasons, I find that the Individual has not resolved the Criterion L security 
concerns raised by the Notification Letter.  This finding is not meant to imply that the Individual 
is somehow lacking in character in all life situations, but that the Individual has not demonstrated 
a personal record sufficiently free of concerns about judgment to, at this date, be given a security 
clearance.   
 

V. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion L related to the Individual’s 
history of questionable judgment have not been resolved. Consequently, I cannot conclude that 
granting the Individual’s access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).   

                                                 
11 I find that the 1993 arrest is too distant in time to provide much, if any, evidence regarding the Individual’s 
judgment for Criterion L purposes. With regard to the January 2010 Incident, there is little conflicting evidence in 
the record regarding the circumstances in which he was terminated from the private security firm. Given my 
decision in this matter, I need not make a finding regarding the facts surrounding the 2010 Incident. 
 
12 The Individual was given an opportunity after the hearing to submit signed copies of the Report and memorandum 
but was unable to contact the social worker. 
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Therefore, the Individual should not be granted an access authorization. The parties may seek 
review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: July 27, 2011 
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Concurrence 
 
hg-03 rac 7/25/11  
 
Cronin _______  
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 

July 19, 2011 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 5, 2011 
 
Case Number:  TSO-1036 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred 
to as “the individual”) to hold an access authorization under the regulations set forth at 
10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for 
Access to Classified Matter or Special Nuclear Material.” As explained below, it is my 
decision that the individual should not be granted an access authorization. 
 
I. BACKGROUND 
 
The individual’s current employer, a DOE contractor, requested DOE access 
authorization for the individual.  Based on issues contained in the individual’s security 
file, the Local Security Office (LSO) conducted a Personnel Security Interview with the 
individual in October 2010 (the 2010 PSI, DOE Ex. 7).  In October 2010, a DOE-
consultant psychologist evaluated the individual, and, in November 2010, he 
memorialized his findings in a Psychological Assessment (the Assessment, DOE Ex. 4).  
 
In March 2011, the LSO issued a Notification Letter to the individual, together with a 
statement (Enclosure 2) setting forth the information that created a substantial doubt 
about the individual’s eligibility to hold a DOE security clearance. DOE Ex. 1.  
Specifically, the LSO states that a DOE-consultant psychologist (the DOE-consultant 
Psychologist) concluded that the individual met the Diagnostic and Statistical Manual of 
Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR) criteria for Alcohol 
Dependence, in Partial Remission, without adequate evidence of reformation or 
rehabilitation.  The LSO also finds that this diagnosis, the individual’s legal problems 
with alcohol between 1981 and 1995, and his admitted pattern of ongoing alcohol 
consumption have raised security concerns under the provisions of 10 C.F.R. § 710.8(h) 
and (j).  Enclosure 2 at 2-3, DOE Ex. 1.      
 
The LSO also identifies information that raises concerns that the individual has engaged 
in unusual conduct tending to show that he is not honest, reliable, or trustworthy.  
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10 C.F.R. § 710.8(l).  In this regard, the LSO finds that although the individual has 
denied using marijuana since 2000, he tested positive for marijuana in a 2007 drug test.  
Finally, the LSO alleges that on his 2010 Questionnaire for National Security Positions 
(QNSP), the individual deliberately misrepresented, falsified, or omitted significant 
information by failing to report his failed 2007 drug test, his counseling and workplace 
discipline related to the drug test, and by reporting only one of his four alcohol related 
arrests.  It finds that these falsifications and omissions on his QNSP have raised security 
concerns under 10 C.F.R. § 710.8(f).  Enclosure 2 at 1 and 3, DOE Ex. 1. 
 
In March 2011, the individual requested a hearing (hereinafter “the hearing”) to respond 
to the concerns raised in the Notification Letter.  DOE Ex. 2.  On April 5, 2011, the 
Office of Hearings and Appeals Director appointed me the Hearing Officer in this case.  
At the hearing I convened in this matter in May 2011, I received testimony from nine 
persons.  The DOE presented the testimony of the DOE-consultant Psychologist. The 
individual testified and presented the testimony of his wife1, his wife’s sister, his brother, 
a friend/former co-worker, his supervisor, his foreman, and his former employer.  
Discussion at the hearing centered on the incidents in the individual’s past conduct that 
formed the basis for the LSO’s Criteria H, J, L and F concerns, as well as the individual’s 
recent conduct in his home life, his social life, and in the workplace. 
 
II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which 
the burden is on the government to prove the defendant guilty beyond a reasonable doubt.  
In this type of case, we apply a different standard, which is designed to protect national 
security interests.  A hearing is “for the purpose of affording the individual an 
opportunity of supporting his eligibility for access authorization.”  10 C.F.R. 
§ 710.21(b)(6).  The burden is on the individual to come forward at the hearing with 
evidence to convince the DOE that granting or restoring his access authorization “would 
not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(d).  This standard reflects a presumption against 
granting or restoring a security clearance.  See  Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (the “clearly consistent with the interests of national security test” for the 
granting of security clearances indicates “that security determinations should err, if they 
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), 
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance). 
   
III. ANALYSIS OF TESTIMONY AND FINDINGS 
 
A.  Criteria H and J Concerns 
 
As a basis for this diagnosis of Alcohol Dependence, in Partial Remission, the DOE-
consultant Psychologist found that the individual’s reported drinking behavior between 

                                                 
1   His wife stated that she has lived with the individual continually for 28 years and considers herself his 
wife, although they are not formally married.  TR at 11. 
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the ages of 21 and 25 met the following Alcohol Dependence criteria: (i) alcohol 
tolerance; (ii) alcohol taken in larger amounts or over a longer period than was intended; 
(iii) unsuccessful efforts to cut down or control his alcohol use; and (iv) a great deal of 
time spent in activities necessary to obtain alcohol, use alcohol, or recover from its 
effects.  Assessment at 8.  The DOE-consultant Psychologist also found that this drinking 
behavior likely continued until the individual was in his early 30’s, and that currently the 
individual admits to having a habit of buying alcohol every day, and consuming alcohol 
to the point of intoxication at least monthly.  Id.   
 
These findings are not contested by the individual at the present time.  At the hearing, the 
individual stated that he received the Notification Letter and the Assessment in March 
2011.  He testified that when he read the Assessment, he did not find any inaccuracies in 
the DOE-consultant Psychologist’s summary of their interview, but that he disagreed 
with the DOE-consultant Psychologist’s finding that he was alcohol dependent, that he 
was currently drinking to intoxication on a regular basis, and that he had a current 
problem with alcohol.2  TR at 76.  However, he stated that after enrolling in an outpatient 
alcohol treatment program (the Treatment Program) in mid-May 2011, he has come to 
understand that he does have an alcohol problem and is now trying to address it.  TR at 
92.  Based on this testimony, I find that the DOE-consultant Psychologist’s findings are 
not contested, and that the LSO properly concluded that the DOE-consultant 
Psychologist’s diagnosis coupled with the individual’s legal problems involving alcohol 
raised security concerns under Criteria H and J. 
 
Because the LSO properly invoked Criteria H and J, the Individual has the obligation to 
resolve these concerns.  The Individual maintains that he has been sober since May 9, 
2011, and is participating in recovery activities.   
 
The DOE does not have a set policy on what constitutes reformation or rehabilitation 
from problematic drinking, but instead makes a case-by-case determination based on the 
available evidence.  In making this determination, Hearing Officers properly give 
significant weight to the opinions of psychiatrists and other mental health professionals.  
See, e.g., Personnel Security Hearing, Case No. TSO-0477 (2007).3  
 
The individual testified that after he received the Notification Letter, he stopped his habit 
of consuming beer on a daily basis, but did not decide to abstain completely until late 

                                                 
2   At the hearing, the individual and his wife testified that the last time that the individual exhibited 
obvious impairment from consuming alcohol was at his birthday celebration in August 2010.  TR at 14, 81.  
However,  the individual acknowledged that his reported alcohol consumption at the PSI and at the 
psychological assessment was the basis for the DOE-consultant Psychologist’s finding that the individual 
consumed alcohol to the point of legal intoxication at least once a month. TR at 89.  See also PSI at 22-23; 
Assessment at 4.  
  
3   Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine at http://www.oha.doe.gov/search.htm. 
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April 2011.  He stated that he had been completely abstinent from alcohol for nine or ten 
days prior to relapsing and consuming two beers on about May 8, 2011, after becoming 
upset from witnessing a fatal motorcycle accident that took place on the road outside his 
home.  TR at 16, 79-80, 95.  He and his wife testified that he has been sober since that 
incident.  TR at 17.   
 
In a June 3, 2011, letter, the individual’s Treatment Program Counselor states that the 
individual enrolled in the program in mid-May 2011, and that he “shows great 
determination to change his life and has been compliant from day 1.”  She further stated 
that the individual attends two group sessions a week and one weekly individual session, 
and that he is expected to complete his regular outpatient treatment in November 2011.  
Individual’s Exhibit D.  The individual testified that he likes attending his Treatment 
Program’s group meetings and individual counseling sessions.  He stated that he intended 
to “try to follow through” with his recovery program.  TR at 93, 103.   
 
In his Assessment, the DOE-consultant Psychologist recommended that the individual 
become abstinent from alcohol and remain abstinent for twelve months, and that he 
become active in an educational/support group such as Alcoholics Anonymous (AA) by 
obtaining a sponsor and attending at least four meetings a week.  He also recommended 
that the individual seek counseling through his employer’s Employee Assistance 
Program, and that he subject himself to frequent and random alcohol breath concentration 
tests.  Id. at 9.  At the hearing, the individual testified that the treatment recommendations 
in the DOE-consultant Psychologist’s Assessment were “absolutely right”, and that he 
will look into adding AA meetings to his recovery program.  TR at 93.   
 
After listening to the testimony and information submitted at the hearing, the DOE-
consultant Psychologist testified that in his opinion the individual’s willingness to enter a 
recovery program was motivated by his desire to keep his job, and that he had not yet 
come to the recognition that he has a serious alcohol problem.  TR at 96-97.  He stated 
that the individual’s relapse in May 2011 indicated this lack of recognition, and that the 
individual needed a year of abstinence in a recovery program and in AA, where he can 
work the AA steps with a sponsor.  TR at 98-99.  He concluded that the individual 
currently remains at significant risk for relapsing into the misuse of alcohol.  TR at 100. 
 
The DOE-consultant Psychologist’s opinion is persuasive.  He testified knowledgeably 
and thoughtfully, and his opinion is consistent with OHA precedent that relies on expert 
medical opinion that one year is a general benchmark for establishing a low risk of 
relapse from problematic alcohol use.  See, e.g., Personnel Security Hearing, Case 
No. TSO-0619 at 7 (2008); Personnel Security Hearing, Case No. TSO-0477 at 15-16 
(2007).  One year of sobriety and recovery activities are particularly appropriate here 
where the individual is alcohol dependent.  See DSM-IV at 191-199 (one year required 
for “sustained” remission).  As of the hearing date in this case, the individual has only a 
month of complete abstinence from alcohol, and has completed only three weeks of his 
six-month outpatient treatment program.  Accordingly, I find that he has not yet 
demonstrated adequate evidence of reformation and rehabilitation and, therefore, has not 
resolved the Criteria H and J concerns. 
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B.  Criterion F Concerns 
 
As stated above, the LSO finds that the individual raised Criterion F security concerns 
when he failed to report on his QNSP a 2007 drug test that was positive for cannabis, his 
counseling and workplace discipline related to that drug test, and three of his four 
alcohol-related arrests.  
 
The DOE security program is based on trust, and security concerns stemming from an 
individual’s breach of that trust are difficult to resolve.  Once such a concern arises, the 
individual must demonstrate that he can now be trusted to be consistently honest and 
truthful with the DOE.  Mitigating factors include whether “so much time has passed, or 
the behavior is so infrequent, or it happened under such unique circumstances that it is 
unlikely to recur and does not cast doubt on the individual’s reliability, trustworthiness, 
or good judgment.” Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (Adjudicative Guidelines), Guideline E, Paragraph 17(c), at  
http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf (December 29, 
2005).  Under OHA precedent, relevant factors include whether the individual came 
forward voluntarily to admit his falsifications, the length of time since the falsification, 
how long the falsehood was maintained, whether a pattern of falsification is evident, and 
the length of time since the individual revealed or corrected the falsification.  See, e.g., 
Personnel Security Hearing, Case No. TSO-0801 (2009); Personnel Security Hearing, 
Case No. TSO-0727 (2009).  Ultimately, an individual must convince the Hearing Officer 
that the individual will be truthful in the future.   
 
In the present case, I am not convinced that the individual has come forward with a 
truthful explanation for his erroneous responses and omissions on his QNSP.  With 
respect to the 2007 events related to his failed drug test, the individual testified at the 
hearing that when he was answering questions on his QNSP in 2010, the 2007 incidents 
“blew over my head.  . . .  I don’t know whether I blocked it out of my head or what.”  
TR at 69.  He explained that the positive drug test was an isolated incident, that 
ultimately had no effect on his employment and that required him to make only one visit 
to a counselor.  Id.   He stated that he did not recall the incident until, during their 
interview, the security clearance background investigator showed him the written 
warning executed by the individual and his former employer. 
 

And that’s what opened my eyes to that, that I recall[ed] that that had 
happened.  Prior to that I hadn’t thought of it, hadn’t thought of it period. 
 

TR at 73-74. See also Last Chance Agreement, individual’s hearing exhibit A.   
 
The individual’s former employer confirmed the individual’s contention that the incident 
involving the positive drug test had no significant impact on his employment.  He 
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testified that in early 2007, the individual tested positive for cannabis on a drug test that 
was required by company policy after the individual was treated for a workplace injury.  
TR at 34.  The former employer stated that he then followed company policy by sending 
the individual to a counseling appointment for a determination of whether the individual 
had a problem with drug addiction or whether the positive drug test was an isolated 
recreational incident.  TR at 30.  He stated that at no point in time did a drug issue 
become an impairment to the individual’s employment.  He stated that the individual 
worked for his company for several years and always showed up for work on time and 
performed his job well.  TR at 31.  He stated that the individual left the company 
voluntarily.  TR at 37.   In their testimony at the hearing, the individual’s wife, his 
relatives, and witnesses from his workplace all described the individual as honest and 
reliable.  TR at 6, 23-24, 31, 42, 47, 54-55, and 65. 
 
At the hearing, the DOE-consultant Psychologist testified that during his psychological 
assessment of the individual, the individual exhibited a troubling pattern of minimizing 
the amount of alcohol he consumed, and that the amount that he reported drinking prior 
to his DWI arrests was inconsistent with the individual’s measured blood alcohol content 
at the time of his arrests.  The DOE-consultant Psychologist stated that he believed the 
witnesses who testified concerning the individual’s good character, and that the 
individual was basically a good man and not an antisocial personality or pathological liar.  
TR at 100.    However, the DOE-consultant Psychologist concluded that the individual 
appeared willing to shave the truth in order to present himself favorably to the DOE and 
to safeguard his DOE contractor employment.  TR at 98, 101.   
 
Based on my observation of the individual and the testimony of his witnesses, I share the 
DOE-consultant Psychologist’s opinion that the individual is a man of good character, 
and that he is respected by his family and his co-workers.  However, I find that it strains 
credulity that the individual could fail a workplace drug test, visit a drug counselor 
concerning the failed test, and sign a document with his employer entitled “Last Chance 
Agreement” in which the individual acknowledged that he could be fired if he failed 
another drug test, and then forget those events when filling out his QNSP only three and a 
half years later.  Moreover, at the hearing, the individual was able to recall in some detail 
the conversation that took place with his employer in 2007 when he informed the 
individual of the positive drug test.  TR at 70.    
 
With respect to his failure to list three of his alcohol-related arrests on his QNSP, the 
individual initially stated at his PSI that he only listed his latest arrest because he was 
“just thinking back 10 years.”  PSI at 178.  Later, he told the interviewer that he did not 
recall the dates of the earlier arrests “and maybe that’s why I didn’t put them in.”  PSI at 
180.  In his March 2011 request for a hearing, the individual stated that he listed only one 
alcohol-related arrest on his QNSP “because I was not sure of the exact dates and figured 
they would be available when my driving record was checked.”  Individual’s Request for 
Hearing at 1, DOE Ex. 2.  These varied explanations are not convincing.  As with his 
failure to report his failed workplace drug test, I remain concerned that the individual 
deliberately withheld information concerning his past alcohol arrests because he believed 
that revealing it to the DOE would be detrimental to his employment.   



 - 7 -

 
As I stated to the individual at the outset of the hearing, an affirmative finding regarding 
eligibility for access authorization is possible only for individuals who cooperate by 
providing full, frank and truthful answers to the DOE’s relevant questions.  TR at 7. 
Accordingly, I do not find that the individual’s explanations and evidence resolve the 
LSO’s Criterion F concerns.    See, e.g., Personnel Security Hearing, Case No. TSO-0630 
(2008) (individual with a pattern of unwillingness to present derogatory information to 
the DOE in a straightforward manner found not to have resolved concerns that she had 
deliberately concealed derogatory information at a PSI).   
 
C.  Criterion L Concern 
 
As stated above, the LSO finds that although the individual tested positive for marijuana 
in a 2007 drug test, he has denied using marijuana since 2000 and cannot explain the 
positive result.     At the hearing, the individual testified that he did not use marijuana for 
several years before his 2007 drug test, and told his former employer that he was 
surprised by the positive result.  He stated that he should have asked for a retest, but that 
he did not.  Instead he complied with his former employer’s request that he go to 
counseling.  TR at 69-71.  The former employer testified that the individual could have 
requested that his sample be retested, but that he did not do so.  The former employer 
stated that his company has used the firm that conducted the drug test for many years, 
and has found the results of the firm’s drug testing to be reliable.  TR at 30-32.   
 
Based on this testimony, I find that the individual has consistently maintained that the 
results of the 2007 drug test were inaccurate.  However, he did not demonstrate his 
conviction for this position by asking his former employer for a retest of his sample.  
Moreover, the former employer’s testimony supported the reliability of his company drug 
testing.  I, therefore, conclude that the individual has not provided a convincing 
explanation concerning his failed 2007 drug test, and has not mitigated the concern that 
he may have intentionally engaged in deceitful behavior by misrepresenting the 
circumstances resulting in that drug test.   
 

The passage of time, during which the individual demonstrates honesty and integrity (and 
continues to have negative drug tests), eventually will mitigate the concerns arising from 
his unlikely explanation for his failed 2007 drug test.  See Adjudicative Guideline E, 
Paragraph 17(c).  As discussed above, however, the individual’s recent erroneous 
responses on his QNSP continue to raise concerns that he may not respond fully and 
truthfully in reporting derogatory information to the DOE.  Accordingly, I find that the 
individual has not yet resolved the Criterion L concerns about his honesty in reporting his 
past use of marijuana. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I find that the individual was properly diagnosed with 
Alcohol Dependence, and that this mental condition is subject to Criteria H and J.  
Further, I find that this derogatory information under Criteria H and J has not been 
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mitigated at this time.  I further find that the individual has not mitigated the DOE’s 
Criteria F and L concerns.  Accordingly, after considering all of the relevant information, 
favorable or unfavorable, in a comprehensive and common-sense manner, I conclude that 
the individual has not demonstrated that granting him an access authorization would not 
endanger the common defense and would be clearly consistent with the national interest.  
The individual or the DOE may seek review of this Decision by an Appeal Panel under 
the regulation set forth at 10 C.F.R. § 710.28. 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: July 19, 2011 
 
   



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                            August 11, 2011

 

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 7, 2011

Case Number: TSO-1038

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”)

to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations set forth at

10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material.”  As discussed below, after carefully

considering the record before me in light of the relevant regulations, I have determined that the

individual’s access authorization should not be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  In May 2010, as part of a background investigation, the Local

Security Office (LSO) conducted a Personnel Security Interview (PSI) of the individual to address

the individual’s alcohol use.  In addition to the PSI, the LSO requested the individual’s medical

records and recommended a psychological evaluation of the individual in August 2010 by a DOE

consultant psychologist (DOE  psychologist).  The DOE psychologist concluded  that the individual

met the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV-TR) diagnosis for Alcohol

Dependence without adequate evidence of rehabilitation or reformation. 

In February  2011, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory
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2/  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been

diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”

10 C.F.R. § 710.8(j).  In addition, Criterion L relates in relevant part to information that a person has “[e]ngaged in

unusual conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or

trustworthy . . .” 10 C.F.R. § 710.8(l).

information fell within the purview of two potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (j) and (l) (hereinafter referred to as Criteria J and L

respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychologist.  The individual presented the testimony

of two witnesses, his supervisor and his fiancee.  He also testified on his own behalf.  The DOE

submitted a number of exhibits prior to the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all
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the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two criteria as bases for suspending the individual’s security

clearance, Criteria J and L.  To support Criterion J in this case, the LSO relies, inter alia, on the

following: (1) during a May 2010 PSI, the individual acknowledged that he had been arrested and

charged with Domestic Violence in July 2009, and that prior to the incident he consumed four or five

shots of alcohol; (2) the individual reported that he has not consumed any alcohol since

approximately August 2009, attributing that decision to having been hospitalized because of

pancreatitis and being told that he should not drink; (3) the individual was evaluated by a DOE

psychologist who opined that the individual suffers from Alcohol Dependence.  See DOE Exhibit

11.  To support Criterion L, the LSO relies on the individual’s arrest and charge of Domestic

Violence in July 2009, and his admission that he had been drinking prior to the incident.  

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s alcohol use under Criterion J.  The excessive consumption of alcohol itself

is a security concern because that behavior can lead to the exercise of questionable judgment and the

failure to control impulses, which in turn can raise questions about a person’s reliability and

trustworthiness.   See Guideline G of the Revised Adjudicative Guidelines for Determining Eligibility

for Access to Classified Information issued on December 29, 2005, by the Assistant to the President

for National Security Affairs, The White House.  In addition, the information set forth above also

raises questions about the individual’s judgment and reliability under Criterion L.

IV.  Findings of Fact

The individual began drinking alcohol in high school where he would consume four or five beers

in order to get intoxicated.  DOE Exh. 11.  After high school, the individual’s drinking increased to

two or three beers a day, occasionally drinking a six-pack of beer on a weekend night.  Id.

According to the individual, he quit drinking from approximately 1993 to 2006 due to health

concerns, but resumed because of the stress of his ex-wife’s drug addiction.  Id.  The individual

reported that he began drinking “hard” liquor between 2006 and 2009 to deal with his stress.  

In July 2009, the individual was arrested and charged with Domestic Violence.  According to the

individual, he and his live-in girlfriend got into a fight which resulted in his girlfriend’s nose being

broken.  He reported that both he and his girlfriend were intoxicated at the time of the incident.  The

individual was jailed overnight and released on bond.  The charges were eventually dropped upon

the individual’s agreement to attend domestic abuse counseling.  He attended the required two weeks

of counseling in late 2009.  In August 2009, the individual was admitted into the hospital for

pancreatitis, but denies that his condition was alcohol-related.  The individual states that he has not

had a drink since August 2009.      
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

As part of a background investigation, the LSO conducted a PSI of the individual in May 2010.

During the interview, the individual acknowledged that he was arrested and charged with Domestic

Violence in July 2009, and that he had been drinking prior to the incident. When the 2010 PSI did

not resolve the individual’s alcohol issues, the LSO referred the individual to a DOE psychologist

in August 2010 for a psychological evaluation.  After examining the individual, the DOE

psychologist concluded that the individual met the criteria for Alcohol Dependence.  See DOE Exh.

11. 

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should not be restored.  I cannot find that restoring the individual’s DOE

security clearance will not endanger the common defense and security and is clearly consistent with

the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this

decision are discussed below.

A. The Diagnosis of Alcohol Dependence - Criterion J

1. The Individual’s Testimony

At the hearing the individual stated that he is not an alcoholic and testified that his July 2009 arrest

and charge of Domestic Violence was the only incident in which he has been “out of control” due

to alcohol.  He testified that the day of the July 2009 incident he probably consumed about four or

five drinks, but could not recall the exact amount.  Transcript of Hearing (Tr.) at 34 an 35.  He

explained that he got into “a shouting match” with his girlfriend and shoved her.  According to the

individual, his girlfriend hit a wall causing a fracture to her nose.  Id. at 34.  

During the hearing, the individual testified about his alcohol consumption, stating that he began

drinking beer in high school primarily on weekends.  Id. at 40.  He further testified that he drank only

a few beers on weekends after high school and stated that his alcohol consumption has remained the

same throughout his life.  Id.   The DOE Counsel questioned the individual about his description of

his alcohol history during his evaluation with the DOE psychologist, pointing to some discrepancies

in his answers.  The individual acknowledged that he told the DOE psychologist that he consumed

two or three beers daily after high school as opposed to a few beers only on the weekends as he

indicated during his PSI.  Id. at 41.  He also acknowledged that he told the DOE psychologist that
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he did not drink alcohol at all between 1993 and 2006.  However, during the hearing, the individual

stated that he could not recall any particular time frame where he did not drink.  When questioned,

he stated that he “probably” did not drink between 1993 and 2006, but testified that he could not

remember.  Id. at 42.  Similarly, the individual, who told the DOE psychologist that he drank vodka

between 2006 and 2009, stated during the hearing that he did not know what he told the DOE

psychologist and now could not remember back that far.  Id. at 43.  The individual who had a

difficult time characterizing his alcohol consumption during the hearing, testified that he has not had

a drink since August 2009.  Id. at 45.  He further testified that he did not know what caused his 2009

pancreatitis.  Id. at 47.  Finally, the individual testified that he has been attending Alcoholic

Anonymous  (AA) meetings for about 10 months.  However, he testified that he has not yet found

a sponsor and has not yet started any of the 12 steps of AA as of the date of the hearing.  Id. at 48

and 49.  The individual testified that he has no intention of drinking in the future.  Id. at 58.    

During the hearing, the individual also offered the testimony of his fiancee and his supervisor.  The

individual’s fiancee has known the individual for three-and-a-half years.   She testified that the July

2009 Domestic Violence incident occurred after both she and the individual had been drinking, with

the individual drinking more than a couple of drinks.  According to the fiancee, she and the

individual got into an argument and the individual shoved her against a wall, fracturing her nose. 

She described the individual’s alcohol consumption as drinking one or two drinks a week the first

year of dating and stated that the individual has not had a drink since August 2009.  The fiancee

testified that “[the individual] has changed for the better,” indicating that the individual is calmer,

happier and is taking better care of his health.  Id. at 19 and 23.  She stated that she has attended AA

meetings with the individual for the last seven months.  Id. at 13.  The fiancee further testified that

the individual is an honest, trustworthy and reliable person.  Id.  The individual’s supervisor, who

has also known the individual for three-and-a-half years and has had experience with employees with

alcohol problems, testified that he has never seen the individual come to work intoxicated.  He also

testified that the individual is an honest, trustworthy and reliable person.   

 2. The DOE Psychologist’s Testimony and Report

The DOE psychologist stated in his Psychological Report that the individual meets the criteria for

Alcohol Dependence.  DOE Exh. 11.  After listening to the testimony of all of the witnesses in this

case, the DOE psychologist testified that after evaluating the individual, he was concerned with the

“marked discrepancies across his interviews.”  Tr. at 71.  He attributes these discrepancies to the

individual’s high stress and concern for his job.  Id. at 72.   The DOE psychologist further testified

that the individual’s discrepancies in the reporting of his alcohol use reflect both his denial and his

minimization of his alcohol consumption.  He stated that he has no confidence in the individual’s

assertion that he has stopped drinking, stating that it is unclear if the individual really stopped

drinking in August 2009.  Id. at 77.  According to the DOE psychologist, based on the individual’s

testimony during the hearing, he would not change his diagnosis of the individual nor his

recommendation that the individual enter an intensive outpatient program, participate in AA and

secure a mentor through AA.  He testified that he still believes, as he stated in his Report, that this

rehabilitation process would take no less than three years for an individual with his level of

impairment.   The DOE psychologist noted that the individual’s mere attendance at AA meetings
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4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The

text of a cited decision may be accessed by entering the case number of the decision in the search engine

located at http:www.oha.doe.gov/search.htm.   

does not mean that he is involved.  Id. at 81.  He testified that the individual has not had the support

of a mentor to really understand the meaning of AA, stating that there are people who can attend AA

on their own and others who need a lot more structure to understand the meaning of AA.  The DOE

psychologist reiterated that he recommended a more structured approach for the individual because

of the individual’s alcohol history, his difficulty connecting and his need for mentoring.  Id. at 81

and 89.  The DOE psychologist concluded that the individual is not yet adequately rehabilitated.

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychologist and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychologist, who opined that the individual is not

yet adequately rehabilitated.   During the hearing, the individual testified that he is not an alcoholic

and that he has no intention of drinking in the future.  Tr. at 58.  He also stated that his July 2009

charge and arrest for Domestic Violence was the only incident in which his drinking got “out of

control.”  Id. at 34.  The individual further testified that he has been attending AA meetings for 10

months. However, the individual, who testified that he has not consumed alcohol since August 2009,

has not yet established a credible pattern of abstinence.   See Adjudicative Guideline G at 23(b).

There are a number of discrepancies in the record related to the individual’s description of his

alcohol consumption.  I am persuaded by the DOE psychologist’s opinion that the individual’s

discrepancies in the reporting of his alcohol use reflect both denial and minimization about his actual

alcohol consumption, and thus it is unclear whether the individual actually stopped drinking in

August 2009.  I am also persuaded by the DOE psychologist’s opinion that the individual should

enter an intensive outpatient program, participate in AA and secure a mentor through AA.  Although

the individual testified that he has attended 10 months of AA meetings, he has not yet secured a

sponsor to assist him with the program.  More importantly, the individual has not yet worked any

of the 12 steps of AA.  Because there is compelling expert testimony that the individual should be

involved in a more structured rehabilitation process, I find that the individual has not provided

adequate evidence to mitigate the security concerns under Criterion J.

B.  Criterion L

With respect to the Criterion L security concerns which relate to the individual’s July 2009 charge

and arrest for Domestic Violence which was alcohol-related,  I believe these concerns are

inextricably intertwined with the judgement and reliability concerns found in Criterion J.    After

considering the “whole person,” I am convinced that the DOE cannot rely, at this time, on the

individual’s ability to make sound judgment calls regarding the safeguarding of classified

information.  See Adjudicative Guidelines at (2)a.  I therefore find that the individual has not
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sufficiently mitigated the LSO’s concerns regarding his July 2009 arrest for Domestic Violence

under Criterion L.

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria J and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria J and L.  I therefore cannot find that restoring the individual’s access authorization

would not endanger the common defense and security and would be consistent with the national

interest. Accordingly, I find that the individual’s access authorization should not be restored.  Either

of the parties may seek review of this Decision by an Appeal Panel under the regulations set forth

at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date:   August 11, 2011       



1An access authorization is an administrative determination that an individual is eligible for access

to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred

to in this Decision as access authorization or a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website

located at http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case

number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                            July 21, 2011

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case:          Personnel Security Hearing

Date of Filing:                      April 8, 2011

Case Number:                      TSO-1039

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled

"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special

Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security

clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a security

clearance in connection with that employment. In December 2010 or January 2011, the local security

office (LSO) received information about the individual that raised security concerns, and summoned

him for an interview with a personnel security specialist. After this February 2011 Personnel Security

Interview (PSI) failed to resolve the concerns, the LSO determined that derogatory information

existed that cast into doubt the individual’s eligibility for access authorization. Accordingly, the LSO

suspended the individual’s security clearance. The LSO subsequently informed the individual of this

determination in a letter that set forth the DOE’s security concerns and the reasons for those

concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also
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3 None of the sexually-explicit material on the individual’s computer involved children. DOE Exhibit

(DOE Ex.) 4 at 2.  

informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve

the substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of

Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced five exhibits

into the record of this proceeding. At the hearing, the individual presented the testimony of two

witnesses in addition to testifying himself.  

II. THE NOTIFICATION LETTER AND THE DOE’S SECURITY        

CONCERNS

A. The Notification Letter

As indicated above, the Notification Letter included a statement of derogatory information that

created a substantial doubt as to the individual’s eligibility to hold a clearance. This information

pertains to paragraph (l) of the criteria for eligibility for access to classified matter or special nuclear

material set forth at 10 C.F.R. § 710.8.  

Under Criterion  (l), information is derogatory if it indicates that the individual “has engaged in any

unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,

reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,

coercion, exploitation or duress which may cause [him] to act contrary to the best interests of the

national security. Such conduct include[s], but [is] not limited to, criminal behavior . . . .”

10 C.F.R. § 710.8(l). As support for this criterion, the Letter cites the individual’s statements during

his PSI that he stored hundreds of pornographic images on his government desktop computer and

viewed these images almost daily during a period of approximately five years despite knowing that

it was a violation of his employer’s policy and procedures. The Letter also cites an internal

investigation by his employer, during which the individual admitted having viewed live streaming

images depicting sexual activity on his government desktop computer despite receiving the banner

showing that he was attempting to access inappropriate material. 3 

B. The DOE’s Security Concerns

The individual does not contest these allegations. This derogatory information adequately justifies

the DOE’s invocation of criterion (l), and raises significant security concerns. Sexual behavior or

other conduct that reflects a lack of judgement or discretion or an unwillingness to comply with rules

and regulations can raise questions about an individual’s reliability, trustworthiness and ability to

protect classified information. Noncompliance with rules, procedures or guidelines pertaining to

information technology systems may raise security concerns about an individual’s reliability and

trustworthiness, calling into question his willingness or ability to properly protect sensitive systems,

networks, and information. See Revised Adjudicative Guidelines for Determining Eligibility for
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4 In fact, the individual testified that he was arrested for DWI on two occasions approximately 20

years ago. Tr. at 35. 

Access to Classified Information, The White House (December 19, 2005), Guidelines D, E and M.

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate

that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant

facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant

information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or

unfavorable, that has a bearing on the question of whether granting or restoring access authorization

would compromise national security concerns. Specifically, the regulations compel me to consider

the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding his

conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time

of the conduct; the absence or presence of rehabilitation or reformation and other pertinent

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other

relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the

individual an opportunity of supporting his eligibility for access authorization.”

10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising

security concerns, the burden is on the individual to produce evidence sufficient to convince the

DOE that granting or restoring access authorization “will not endanger the common defense and

security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See

Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by

OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts

concerning the individual’s eligibility for access authorization in favor of the national security.

10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

A. Mitigating Evidence

At the hearing, the individual attempted to demonstrate, through his testimony and that of his sister-

in-law and a former co-worker, that he is a decent, reliable person who can be trusted to follow all

applicable laws, rules and regulations. The sister-in-law testified that the individual follows rules and

laws and is a good husband and father. Hearing Transcript (Tr.) at 11. The former co-worker testified

that the individual has been a good, dedicated employee who does not spend time at work doing

things that he is not supposed to be doing. Tr. at 21, 25. He further stated that, with the exception

of a DWI arrest approximately 20 years ago, he is unaware of any instance in which the individual

violated a law, rule or regulation. 4 Tr. at 25. 

In a prepared statement presented under oath, the individual apologized for his “stupid” behavior,

and added that, while he did not intend to “downplay” its seriousness, he did not believe his
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misdeeds to be substantial enough to derail what he described as a “stellar” 31-year career. Tr. at 30.

He stated that this experience has heightened his security awareness, “and that there is not even a

remote chance of a recurrence” of his previous behavior. Tr. at 31. He concluded that he is a law-

abiding citizen who can be trusted in the future to follow all rules, regulations and policies set forth

by his employer. Id. 

Under cross-examination, the individual testified that he is a network designer who is intimately

familiar with computers and with his employer’s policies concerning their use and misuse. Tr. at 31-

32. He added that during the period of time right before his misuse of his computer was detected,

on a typical day he would visit sexually-explicit web sites “a couple of times,” spending up to a total

of one hour perusing pornographic material on his desktop computer at work. Tr. at 34-35. His last

instance of viewing pornography on this computer occurred approximately seven months prior to

the hearing. Tr. at 34. Other than his two DWI arrests approximately 20 years ago, he claimed to

have never had any negative involvement with law enforcement personnel. Tr. at 35. 

B. Analysis

As described above, the testimony produced at the hearing was designed to show that, with the

exception of his computer misuse, the individual has been, and is, a decent and honest person who

can be relied upon to obey all applicable rules and regulations, including those regarding the

appropriate use of information technology systems. For the reasons set forth below, I conclude that

this mitigating evidence is insufficient to allay the DOE’s legitimate security concerns. In reaching

this conclusion, I have considered the circumstances surrounding the individual’s computer misuse,

including the frequency, recency and intensity of that misuse, the individual’s behavior since the

misuse was discovered, and the individual’s adherence to laws, rules and regulations in general. See

Adjudicative Guidelines, ¶¶ 14(b), 14(d), 17(c), 17(d), 40(a). 

At the outset, I find that the individual exercised extremely poor judgement and a lack of discretion

in viewing sexually-explicit material at work. Although the individual stated during the PSI that his

computer monitor faced away from the entrance to his office, DOE Ex. 5 at 38, this only lessened,

and did not eliminate, the potential for exposure of the material that he was viewing to unwitting co-

workers.  Because of this potential and the individual’s responsibility to engage in work-related

pursuits during duty hours, it is difficult to imagine a less appropriate venue for viewing material of

this nature. Perhaps more disturbing, however, is the fact that the individual viewed these images

on hundreds of occasions over a five-year period despite knowing that he was violating his

employer’s policies by doing so. This pattern of behavior demonstrates a callousness towards

applicable rules that ill-befits an employee with access to classified information or special nuclear

material. Despite the testimony at the hearing that this attitude did not extend to other areas of the

individual’s life, I harbor substantial doubts as to whether the individual can be trusted to safeguard

classified information or special nuclear material by consistently complying with security rules and

regulations.   

My determination that the individual’s clearance should not be restored is consistent with other

decisions made by OHA Hearing Officers in similar cases. The misuse in this case is more extensive

and recent than in cases in which Hearing Officers have concluded that the individuals involved have
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resolved the security concern. See Personnel Security Hearing, Case No. TSO-0541 (2008) (less than

one year’s misuse, ending three years before hearing); Personnel Security Hearing, Case No. TSO-

0510 (2008) (two months’ misuse, ending two years before hearing). More importantly, the misuse

in this case is more extensive than another case in which the individual did not resolve the concern.

See Personnel Security Hearing, Case No. TSO-0058 (2004) (four months’ misuse, ending

approximately one year before the hearing). 

Most recently, an OHA Hearing Officer found in favor of an individual in Personnel Security

Hearing, Case No. TSO-0905 (2010). In that case, the individual accessed pornography on his

employer’s computers, either on his desktop computer after working hours or on a laptop computer

while on business-related travel, a total of approximately 20 times over the course of his

employment, with the last instance occurring approximately two years prior to the hearing.

Moreover, the individual was receiving professional counseling concerning his use of pornography

and the issues that contributed to that use. In contrast, the individual in this case did not view the

images while on travel, but instead accessed pornographic material hundreds of times over a five

year period on the desktop computer at his workstation and stored over 900 sexually-explicit images

on that computer, DOE Ex. 4 at 2, with the last such inappropriate usage occurring only seven

months prior to the hearing. 

The intensity of the individual’s involvement with pornography, the relatively brief period of time

since he last used his work site computer to access inappropriate material, and the fact that he had

not sought counseling as of the date of the hearing are factors that distinguish this case from ones

in which we have determined that access authorization should be granted or restored. The individual

has not adequately addressed the DOE’s security concerns under criterion (l).

V. CONCLUSION

For the reasons set forth above, I find that the individual has failed to adequately address the DOE’s

security concerns. I therefore conclude that he has not demonstrated that restoring his access

authorization would not endanger the common defense and security, and would be clearly consistent

with the national interest. Accordingly, I find that the individual’s security clearance should not be

restored at this time. The individual may seek review of this Decision by an Appeal Panel under the

procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Senior Hearing Officer

Office of Hearings and Appeals

Date: July 21, 2011
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Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  April 8, 2011 
 
Case Number:  TSO-1040 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual should be 
granted a DOE access authorization.  For the reasons detailed below, I find that the DOE should 
not grant the Individual access authorization at this time.   
 
I. PROCEDURAL BACKGROUND 
 
The Individual is employed by a DOE contractor and is an applicant for a DOE access 
authorization.  DOE Ex. 3.  In connection with his application, the Individual was referred by the 
Local Security Office (LSO) to a DOE consultant-psychologist (“the DOE psychologist”) for an 
evaluation.  The DOE psychologist evaluated the Individual in December 2010 and issued a 
report.  DOE Ex. 8.  After reviewing the Individual’s personnel security file, the LSO informed 
the Individual in a March 2011 Notification Letter that there existed derogatory information that 
raised security concerns under 10 C.F.R. § 710.8 (h) (Criterion H).  See Notification Letter, 
March 4, 2011.  The Notification Letter also informed the Individual that he was entitled to a 
hearing before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced 11 exhibits into the record and presented the testimony of one 
witness, the DOE psychologist.  DOE Exs. 1-11.  The Individual presented his own testimony, as 
well as the testimony of his physician, his therapist, his supervisor, his brother, and his sister.  
                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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The Individual also tendered six exhibits.  Indiv. Exs. A-F.   See Transcript of Hearing, Case No. 
TSO-1040 (cited herein as “Tr.”). 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III.  FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criterion H  
 

1. The Individual’s Mental Health Disorders and Related Facts  
 
The pertinent facts in this case are as follows.  The Individual served in the military from 1978 to 
1993.  DOE Ex. 8 at 1, 6-7.  In 1989, the Individual was arrested, court-martialed, and 
subsequently served four and one-half years at a military disciplinary barracks.  Id.  The 
Individual was dishonorably discharged from the military upon his release from prison in 1993.  
Id.2  The Individual’s first marriage ended as a result of the circumstances leading to his arrest, 
court-martial, and incarceration.  Id. at 5.         

                                                 
2 The individual’s military incarceration and dishonorable discharge potentially raised an issue under section 1072 
of the National Defense Authorization Act for Fiscal Year 2008 (50 U.S.C. § 435b, section 3002), otherwise known 
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Sometime in the 1980s, while still in the military, the Individual witnessed a training accident in 
which a fellow service-member was killed.  Id. at 3.  The Individual began experiencing 
recurring nightmares and flashbacks of the incident.  Id.  He was diagnosed with Post-Traumatic 
Stress Disorder (PTSD) several years later while in prison and engaged in some minimal group 
counseling.  Id.   
 
The Individual married his second wife in early 2009.  Id. at 6.  They were married for 
approximately thirteen months before she passed away due to an incurable illness.  Id.  On the 
day of her death, the Individual found his wife unconscious in their home and was unsuccessful 
in his attempts to resuscitate her.  Id. at 3.  Since that day, the Individual has had significant 
depression and experienced flashbacks of the scene of his wife’s death.  Id. at 3-4. 
 
In June 2010, in connection with his application for a DOE access authorization, the Individual 
completed a Questionnaire for National Security Positions (QNSP), on which his disclosed his 
arrest, court-martial, and incarceration.  DOE Ex. 10.  The LSO subsequently sent the Individual 
a Letter of Interrogatory (LOI) seeking additional information regarding the circumstances 
leading to his arrest.  DOE Ex. 9.  After reviewing the Individual’s responses to the LOI, the 
LSO referred him to the DOE psychologist for an evaluation.   
 
Following the December 2010 evaluation, the DOE psychiatrist diagnosed the Individual with 
chronic PTSD and Major Depressive Disorder, secondary to bereavement.  DOE Ex. 8 at 8.  The 
DOE psychologist noted that both disorders are conditions which cause, or may cause, a 
significant defect in the Individual’s judgment or reliability.  Id. at 9.  The DOE psychologist 
also noted that, while the Individual was under a doctor’s care and receiving medication “which 
[was] allowing him to advance through the grief process at his own pace,” he would could also 
benefit from mental health counseling to address his PTSD and depression.  Id.  
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h); see also Adjudicative Guidelines, Guideline I, ¶ 27.  It is well-established 
that a diagnosis of a mental health disorder raises security concerns under Criterion H.  See id.,   
Personnel Security Hearing, Case No. TSO-0903 (2010); Personnel Security Hearing, Case No. 
TSO-0880 (2010).3 Based on the DOE psychologist’s opinion that the Individual meets the 
criteria for chronic PTSD and Major Depressive Disorder, I find that the LSO properly invoked 
Criterion H.   
 

                                                                                                                                                             
as the Bond Amendment.  It appears from the record that the LSO reviewed the applicability of the Bond 
Amendment in this matter and referred the case to OHA for administrative review.  See DOE Ex. 3 at 4. 
 
3 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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B. Whether the Individual Has Mitigated the Security Concerns  
 
At the hearing, the Individual did not dispute the facts cited in the Notification Letter.  Rather, 
the Individual and his witnesses testified regarding the efforts the Individual has undertaken to 
address his mental health condition.   
 
The Individual testified in detail regarding his diagnoses and the treatment he has sought.  Tr. at 
101-130.  According to the Individual, he first visited his physician about ten years ago because 
he was having trouble sleeping and concentrating.  Tr. at 104,109.  After discussing the 
Individual’s background and symptoms, his physician concluded that the Individual was 
experiencing PTSD-related episodes and mild depression.  Id.  The physician prescribed 
medications to help manage the Individual’s symptoms.  Tr. at 106; see also Indiv. Ex. F (list of 
Individual’s medications).  It took the physician several years of adjusting the Individual’s 
medications and dosages to find the most effective combination.  Tr. at 106.  However, since 
finding the right combination four to five years ago, the Individual’s medication regimen has 
remained consistent.  Id.  After his wife’s death in early 2010, the Individual knew he needed 
help and again went to see his physician.  Tr. at 108-09.  He has been seeing his physician at 
least once per month.  Tr. at 110.  The Individual indicated that he has always taken his 
medications as prescribed.  Tr. at 108, 114.  This testimony was corroborated both by the 
Individual’s physician, who is pleased with the Individual’s compliance, and by the Individual’s 
sister, who sees the Individual take his medications every evening.  Tr. at 26 (physician), 84 
(Individual’s sister). 
 
In addition to the treatment from his physician, the Individual had been seeing a therapist for 
approximately three months as of the date of the hearing.   Tr. at 115.  He decided to seek out 
counseling after discussing his condition with his family and deciding, with their help, that 
counseling may be beneficial.  Tr. at 117.  The Individual has been working with his therapist on 
learning to manage the effects of his PTSD and depression on his day to day life.  Tr. at 42-43 
(therapist), 118-19.  For example, he has learned to identify the triggers for his PTSD episodes 
and to control his negative thoughts.  Id.  Presently, the Individual intends to continue meeting 
with his therapist “on an indefinite basis” because he believes “there is still more that needs to be 
done.”  Tr. at 121-22.  The Individual’s therapist testified that the Individual has done well in his 
therapy, but he is still in the early stages of treatment, noting that he is “probably more than 
halfway through.”  Tr. at 45-46.   
 
Beyond the treatment he is undergoing with his physician and his therapist, the Individual also 
has a strong support system to help him manage his condition.  Id. at 121.  He has co-workers 
that he can rely on if he needs to talk at work.  He is very close to his family and has discussed 
his PTSD and depression with them.  Tr. at 78 (Individual’s brother), 95-96 (Individual’s sister), 
121.  He also has a group of friends on which he can rely when necessary.  Tr. at 121.   
 
The Individual testified that he has slowly gotten better since his wife’s death.  Tr. at 124-25.  He 
stated that he sometimes still experiences some PTSD symptoms, such as being easily startled or 
reliving memories of his wife’s passing.  Tr. at 125.  However, he has not had a significant 
PTSD-related incident since December 2010, and he has not experienced a significant episode of 
depression in over one year.  Tr. at 125-26.  The Individual’s siblings and his supervisor have 
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also noticed his progress over the last few months.  Tr. at 61 (Individual’s supervisor), 74 
(Individual’s brother), 83 (Individual’s sister).  Moreover, the Individual’s physician noted that 
the Individual’s condition has “improved greatly” over the last year.  Tr. at 29.  The physician 
further indicated that the Individual will remain stable as long as he continues to take his 
medications.  Tr. at 28.  Finally, the Individual’s therapist determined that the Individual’s 
condition “is stabilizing” and his prognosis for continued improvement is “very good.”  Tr. at 47, 
50.  She also opined that he does not currently exhibit a defect in his judgment.  Tr. at 53.  
 
While the Individual testified that he has been slowly recovering from his wife’s death, he also 
noted that his judgment remained sound despite the trauma of that event and his subsequent 
diagnoses.  Tr. at 127.  For example, after his wife’s death, the Individual recognized that 
something was wrong and approached his supervisor to explain that he did not feel “sharp” and 
may have to perform some tasks more slowly in order to assure they were completed correctly.  
Tr. at 127-28.  Despite this, the Individual performed his duties well, even receiving some 
awards recognizing his work.  Id.; see also Indiv. Exs. B - C (Individual’s awards).  This 
testimony was corroborated by the Individual’s supervisor.  Tr. at 62, 66-67.  The Individual 
stated that although “it was a slow process,” he believes that he is now “back to being who [he] 
was before [his wife’s death].” 
 
After listening to all of the hearing testimony, the DOE psychologist presented an updated 
opinion.  She testified that the Individual was seemingly doing much better at the hearing than he 
was when she evaluated him in December 2010.  Tr. at 140.  For example, she noted that while 
he demonstrated little affect during the evaluation, he appeared much more animated during the 
hearing.  Id.  The DOE psychologist also believes that the Individual’s current treatment plan is 
appropriate and believes he is “on the right course.”  Tr. at 143.  However, she considers the 
Individual to be in the early stages of his treatment.  Tr. at 144-45.  The DOE psychologist noted 
that the Individual’s therapist believed he was making progress, but still required additional 
counseling sessions.  Tr. at 146.  The DOE psychologist found that the Individual’s probability 
of recurrence is greatly reduced since he is attending counseling and taking the appropriate 
medications.  Tr. at  148-49.   However, she stated, “I think he’s stable right now.  I think he’s 
doing very well with the medication he has and with the counseling, but my concern is … 
usually these things take time to take root … .”  Tr. at 147.  
 
After considering the hearing testimony and reviewing the record as a whole, I cannot conclude 
at this time that the Individual has mitigated the security concerns raised by his diagnoses of 
chronic PTSD and Major Depressive Disorder.4  It is clear that the Individual is taking all of the 
appropriate steps to address his mental health condition.  He has responded to an 
overwhelmingly traumatic situation in a reasonable and responsible manner, first by recognizing 

                                                 
4 The Adjudicative Guidelines set forth several conditions which may serve to mitigate security concerns associated 
with an individual’s mental or psychological condition.  Those conditions include: “(a) the identified condition is 
readily controllable with treatment, and the individual has demonstrated ongoing and consistent compliance with the 
treatment plan; (b) the individual has voluntarily entered a counseling or treatment program … and the individual is 
currently receiving counseling or treatment with a favorable prognosis by a duly qualified mental health 
professional; [and] (c) [a] recent opinion by a duly qualified mental health professional … that an individual’s 
previous condition is under control or in remission, and has a low probability of recurrence or exacerbation.”  See 
The Adjudicative Guidelines, Guideline I, ¶ 29.    
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that he needed help and seeking treatment, and then by consistently taking his medications and 
attending his counseling sessions.  However, the Individual remains in the early stages of his 
recovery process, a fact even he recognized at the hearing.  According to the Individual’s own 
testimony, he experienced a PTSD episode approximately seven months prior to the hearing, and 
a depressive episode approximately one year before the hearing.  He has been working with his 
counselor on identifying the symptoms of these conditions, and learning to control them, for only 
three months, and he recognizes that he has more work to do in therapy.  In light of these facts, I 
agree with the opinion of the DOE psychologist that although the Individual is currently stable, 
more time is necessary for the coping skills and techniques he has acquired to manage his 
disorders to “take root.”  Therefore, I am unable to find at this time that the likelihood that the 
Individual’s conditions will cause a future defect in his judgment or reliability is sufficiently low.          
 
Based on the foregoing, I find that the Individual has not presented adequate evidence of 
rehabilitation and reformation from a mental illness or condition which causes or may cause a 
significant defect in his judgment or reliability.  Therefore, I cannot conclude that he has 
mitigated the Criterion H concerns cited in the Notification Letter.   
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criterion H of the Part 
710 regulations.  I also find that the Individual has not presented sufficient information to resolve 
those concerns.  Therefore, I cannot conclude that granting the Individual a DOE access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should not grant the Individual an access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: August 5, 2011 
 
 
 
 
 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                            

                                                            August 1, 2011

  DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 8, 2011

Case Number: TSO-1041

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

The individual is an applicant for a DOE security clearance.  In November 2010, as part of a

background investigation, the Local Security Office (LSO) conducted a Personnel Security Interview

(PSI) of the individual to address concerns about the individual’s financial irresponsibility and his

criminal conduct.  On March 4, 2011, the LSO sent a letter (Notification Letter) advising the

individual that it possessed reliable information that created a substantial doubt regarding his

eligibility to hold an access authorization.  In an attachment to the Notification Letter, the LSO

explained that the derogatory information fell within the purview of one potentially disqualifying
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2/ Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject

to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes

reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the

individual to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

criterion set forth in the security regulations at 10 C.F.R. § 710.8, subsection (l) (hereinafter referred

to as “Criterion L”).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented the testimony of his supervisor, his father and a co-worker.  He also testified

on his own behalf.  The DOE counsel did not present any witnesses.  The individual and the LSO

submitted a number of written exhibits prior to and during the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly
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consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one potentially disqualifying criterion as the basis for denying the

individual’s security clearance, Criterion L.  To support its reliance on Criterion L, the LSO states

that the individual has established a pattern of financial irresponsibility that began in 2007 and has

demonstrated an unwillingness or inability to satisfy his debts.  In a PSI conducted in November

2010, the individual acknowledged the following information regarding his finances: (1) he owes

approximately $38,000 in past due accounts; (2) he purchased a minivan for his ex-girlfriend in 2008

and it was repossessed in the same year because he could not afford the payments; (3) he admitted

that his financial problems started in 2007 because he did not pay attention to his bills and because

he used his money on unnecessary items such as eating out and traveling; and (4) he admitted that

he was “very” financially irresponsible and has not considered consulting anyone to resolve his

debts.  In addition, the LSO states that the individual has a pattern of criminal activity and rule

violations, including numerous speeding violations, which indicated that he is not reliable or

trustworthy.  

At the hearing, the individual did not deny incurring debt and acting in a financially irresponsible

manner.  This derogatory information amply justifies the DOE’s invocation of Criterion L, and raises

significant security concerns.  Failure or inability to satisfy debts and meet financial obligations may

indicate poor self-control, lack of judgment, or unwillingness to abide by rules and regulations, all

of which can raise questions about an individual’s reliability, trustworthiness, and ability to protect

classified information.  See Revised Adjudicative Guidelines for Determining Eligibility for Access

to Classified Information, The White House (December 19, 2005), Guideline F.  In addition, the

individual’s pattern of criminal activity and rule violations also raises questions about his judgment

and reliability under Criterion L.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has a pattern of financial

irresponsibility, criminal activity and rule violations.  His pattern of financial irresponsibility began

in 2007.  See DOE Exh. 1.  During his November 2010 PSI, the individual acknowledged that he

owes approximately $38,000 in past due accounts.  Id.  Specifically, he acknowledged that he owes

$16,309 for a 2007 motorcycle he purchased.  Id.  According to the individual, he stopped making

payments on the motorcycle, but kept the motorcycle instead of returning it.  Id.  The individual also

acknowledged another delinquent car loan for a car he purchased in 2005.  Id.  This car was

repossessed in 2008 with a balance of $15,174.  Id.  The individual admitted that he has not paid the

outstanding balance.  Id.  In addition, the individual acknowledged that he owes approximately

$5,506 to various other collection accounts and has not attempted to pay them.  Id.  The individual

admitted that he has not sought help to resolve his debt and attributed his financial problems to

spending his money on unnecessary items and a lack of attention to his bills.  Id.  
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.

The individual has been cited for numerous traffic-related and criminal violations.  Id.  In June 2000,

he was cited with Possession of an Alcoholic Beverage by Minor.  He was charged with Battery

Against a Household Member in February 2004 and Domestic Violence and Assault on Household

Member in June 2005.  Id.  In November 2008, the individual was arrested on a bench warrant for

Failure to Wear a Seatbelt and Speeding.  Id.  He was again cited in June 2009 for Possession of a

Controlled Substance and Careless Driving.  Id.  A bench warrant was issued for the individual in

September 2009 for the charge of Driving with a Suspended/Revoked License.  In May 2010, he was

arrested on a bench warrant for failure to appear at a court hearing regarding a January 2010 Child

Not Properly Restrained in Car and Failure to Use Safety Belt citation.  Id.  Again, in August 2010,

the individual was cited for a seatbelt violation and for speeding.  He failed to appear in court for

each violation and admits that he did not pay a $120 fine.  Finally, in November 2010, he was cited

for not having a valid insurance of registration on his car.  During this stop, he was arrested for

having an active bench warrant which was issued for his arrest for failing to appear in court for a July

2010 seatbelt violation.  In addition to these violations, the individual acknowledged that he has had

at least eight additional traffic-related violations from 2002 to 2010.  Id.   

        

V. Hearing Officer Evaluation fo the Evidence

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/  After due deliberation, I have determined that the individual’s

access authorization should not be granted.  I cannot find that granting the individual’s DOE security

clearance will not endanger the common defense and security and is clearly consistent with the

national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision

are discussed below.

The key issue under Criterion L is whether the individual has brought forward sufficient evidence

to demonstrate that he is reliable and trustworthy, and that he is no longer subject to pressure,

coercion, exploitation or duress.  For the reasons set forth below, I find that the individual has not

provided sufficient information to resolve the Criterion L concerns at issue.

During the hearing, the individual acknowledged his pattern of financial irresponsibility and

admitted that he could have done more to address his financial issues.  Transcript of Hearing (Tr.)

at 24.  He testified that he is now working to pay his bills and reduce his debt.  Id.  The individual

acknowledged that he owes over $16,000 for a 2007 motorcycle, but testified that he fell behind in

his payments after a separation from his wife and the simultaneous loss of his job.  Id. at 25.  He

further testified that he had also recently purchased a house when he fell behind in the payments for
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4/ The individual offered the testimony of his father who corroborated the individual’s testimony that he has loaned

the individual money on a couple of occasions and the individual has always paid the loans back.  Id. at 82.  He also

testified that the individual is working on paying his bills and paying down his debt.  Id. at 83.  He further testified that

he is willing to help the individual with his bills. 

5/ The individual offered the testimony of his co-worker who has known the individual since 2004.  The co-worker

testified that the individual is a reliable and trustworthy person.  Id. at 39.  He recalled that the individual was in a

motorcycle accident in 2008 and could not work, making it difficult for him to meet his financial obligations.  Id. at 40.

He stated that he has known the individual to be frugal and is aware that the individual is trying to resolve his debt.  Id.

at 41. 

6/ During the course of the hearing, the individual, with the help of the DOE Counsel, estimated that he owes about

$16,000.  This figure probably more accurately reflects the individual’s total debt taking into account payments made

and portions of debt that have been charged off.  See Indv. Exh. D. 

the motorcycle.  According to the individual, he offered to return the motorcycle to the credit

company, but the company did not accept his offer of a “voluntary repossession.”  Id. at 26.  The

individual testified that the credit company has offered to settle with the individual for about $4,500,

but the individual stated that he is unable to pay that amount at this time.  Id. at 27.  He testified that

he is unable to sell the motorcycle without a title or deed.  Id.  

With respect to another delinquent loan on a car the individual purchased in 2005 and which was

repossessed in 2008, the individual testified that $2,725 is past due on that account.  Id. at 46.  He

testified that he intends to contact the credit company and work on a plan to pay down the debt, but

acknowledged that he has not done so as of yet.  He further testified that he has consolidated and

paid some of his debt by getting two $3,000 loans from his father.  Id. at 47.  The individual testified

that he intends to further consolidate and pay his debt when he gets another loan from his father.  4/

The individual acknowledged that, with respect to a number of his bills, he has not made a payment

or contacted the companies to work out a payment plan.  Id. at 49.  He testified that he purchased a

minivan for his ex-girlfriend in 2008 and that the car was repossessed in the same year because he

could not afford the payments.  The individual testified that he was in a motorcycle accident in

February 2008 and was out of work for six months.  5/  According to the individual, it was during

this time period when he fell behind on payments.  Id. at 61.  During the hearing, the individual

stated that he intends to  prepare a budget to address his current debt.  6/  Shortly after the hearing,

the individual submitted a written budget of his monthly expenses.   In this written post-submission,

the individual stated that he is working to pay off some of his smaller bills and that he has made

arrangements with two companies.  Ind. Exh. E.

The individual also testified about his pattern of criminal activity and rule violations.  When

questioned why he failed to appear in court on at least five occasions, the individual testified that he

did not appear because he “was working in different areas” and on some occasions it would have

been a six or seven-hour drive to appear in court.  He further testified that on some occasions he

received the court notice too late to appear.  Tr. at 108.   He stated that he did not intentionally

neglect his duty to appear in court, but found in most instances it was too difficult for him to get to

court.  Id. at 111.  He testified that he was fined $100 each time for not showing up.  The individual
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stated that he has matured, is now following rules and  and has not received any citations, including

citations for speeding, for a year.  Id. at 113.  He further stated that all of his fines have been paid.

Although the individual has initiated a good-faith effort to address some of his debt and to follow

rules and regulations, the individual’s behavior with respect to his financial issues and his criminal

activity is both recent and frequent, spanning a  number of years.  During the hearing, the individual

readily acknowledged his pattern of financial irresponsibility with respect to his mounting debt, and

admitted that he could have done more to address these financial issues earlier.  Specifically, he

acknowledged that he could have taken more initiative to contact credit companies and negotiate

plans to pay down his debt.  The individual’s decision to spend money on unnecessary items and his

lack of attention to his bills led to at least two repossessions and a number of delinquent accounts.

While he testified that he was in a motorcycle accident in 2008 which caused him to be out of work

for six months, the individual’s lack of attention to his financial obligations, particularly his failure

to consult with someone to help resolve his issues demonstrates poor judgment.  When questioned

during the hearing about why he did not even attempt to pay some of his smaller bills, i.e., a $27

delinquent bill or a $47 delinquent bill, the individual could not explain why these bills were not

addressed.  Tr. at 99.   He testified that he planned on consolidating more of his bills after getting

another loan from his father.  He submitted a budget to demonstrate these efforts on his part.  Indiv.

Exh. E.  However, despite his acknowledgment of his financially irresponsible behavior and

assurances from his efforts to recover, I believe the individual’s recent good-faith efforts to resolve

his debt have not yet withstood the test of time. During the hearing, the individual admitted that he

is just now getting a sense of his entire debt.  It is still unclear, based on the individual’s current

budget, how the individual will address his outstanding debt.

Likewise, with respect to the individual’s criminal activity, including his multiple traffic-related

violations and failures to appear in court, the individual testified that he has matured now and has

not received any citations or violations in a year.  Again, much of the individual’s criminal activity

and rules violations is recent and frequent, with a number of violations occurring within the last

several years.  As with the individual’s financial irresponsibility issues, his recent good-faith efforts

to obey rules and regulations have again not yet withstood the test of time.  Given the individual’s

pattern and history of financially irresponsible behavior and criminal activity and his only recent

attempt to resolve his debt and to follow rules and regulations, I am not convinced that the chances

of a return to his previous behavior are acceptably low.  After considering the “whole person,” I am

not convinced that the DOE can rely on the individual’s ability to make sound judgment calls

regarding the safeguarding of classified information.  See Adjudicative Guidelines at (2)a.  I
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therefore cannot find that the individual has sufficiently mitigated the LSO’s concerns under

Criterion L.

        

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion L.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

not brought forth convincing evidence to mitigate the security concerns associated with Criterion L.

I therefore cannot find that granting the individual’s access authorization would not endanger the

common defense and security and would be consistent with the national interest.  Accordingly, I find

that the individual’s access authorization should not be granted.  The individual may seek review of

this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: August 1, 2011        



 
  
 
*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                           September 7, 2011 
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   April 15, 2011 
 
Case Number:   TSO-1042
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should not restore the 
individual’s security clearance at this time.2   

 
I.  BACKGROUND 

 
The individual works for a contractor at a DOE facility, and held an access authorization until it was 
recently suspended.  On May 6, 2010, the individual was placed on administrative leave from his 
work after two workplace breathalyzer tests indicated that the individual’s blood alcohol content was 
0.036% and 0.031%, respectively (hereinafter referred to as the May 2010 incident).  Exhibit 14.   A 
Local Security Office (LSO) summoned the individual for an interview (PSI) with a personnel 
security specialist on May 25, 2010.  Exhibit 10.  After the PSI, the LSO referred the individual to a 
local psychologist (hereinafter referred to as “the DOE psychologist”) for an agency-sponsored 
evaluation. The DOE psychologist prepared a written report, setting forth the results of that 
evaluation, and sent it to the LSO. Exhibit 12.  Based on this report and the rest of the individual’s 
personnel security file, the LSO determined that derogatory information existed that cast doubt on 
individual’s eligibility for access authorization. On February 17, 2011, the LSO informed the 
individual of this determination in a letter that set forth the DOE’s security concerns and the reasons 
for those concerns.  Exhibit 5.  I will hereinafter refer to this letter as the Notification Letter.  The 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  
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Notification Letter also informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access authorization. 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE introduced 14 exhibits into the record of this 
proceeding.  The individual introduced seven exhibits, and presented the testimony of six witnesses, 
in addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
A.  Security Concern Previously Raised and Resolved in 2005 
 
Though the individual’s use of alcohol most recently became of concern to the DOE due to the May 
2010 incident, a similar concern was raised and resolved when he originally applied for a security 
clearance in 2003.  An Office of Personnel Management investigative report contained notes from a 
2003 interview with the individual’s ex-wife indicating that she believed the individual was an 
alcoholic, that on some days he would drink as much as a case of beer, and that she believed 
drinking may have clouded the individual’s judgment.  Exhibit 11 at 97.  The individual was 
interviewed by a personnel security specialist in May 2005, and reported that he had “totally quit” 
drinking the week before the PSI.  Exhibit 13 at 10.  When asked whether he thought he would be 
drinking “six months from now,” he said that he would not.  Id. at 12.  After the 2005 PSI, the LSO 
referred the individual to a local psychiatrist for an agency-sponsored evaluation. The psychiatrist 
issued a report finding that, though the individual had a history of alcohol abuse, he no longer met 
the criteria for that diagnosis.  In October 2005, the individual was granted a clearance, which he 
held at the time of the May 2010 incident. 
 
B.  Security Concerns Raised in Current Proceeding 
 
In its February 2011 Notification Letter, the LSO cited information pertaining to paragraphs (j) and 
(l) of the criteria for eligibility for access to classified matter or special nuclear material set forth at 
10 C.F.R. § 710.8.  Exhibit 5.3  Under criterion (j), the LSO cited a diagnosis by the DOE 
psychologist, who evaluated the individual in August 2010, that the individual suffered from alcohol 
dependence.  Id. at 4.  Under criterion (l), the LSO cited the May 2010 incident, as well as an 
admission by the individual in his May 2010 PSI that he had resumed drinking since reporting in his 
May 2005 PSI that he had “totally quit” drinking.  Id. 
 
This derogatory information adequately justifies the DOE’s invocation of criteria (j) and (l), and 
raises significant security concerns. The diagnosis of alcohol dependence, the individual’s 
resumption of drinking since the May 2005 PSI, and the May 2010 incident raise concerns related to 
excessive alcohol consumption, which often leads to the exercise of questionable judgment or the 

                                                 
3 Criterion (j) defines as derogatory information that an individual has “[b]een, or is, a user of alcohol habitually 

to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 708.8(j).  Under criterion (l), information is derogatory if it indicates that the individual 
has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not 
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security.”  10 C.F.R. § 710.8(l).   
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failure to control impulses, and calls into question the individual’s future reliability and 
trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (Adjudicative Guidelines), The White House (December 19, 2005), 
Guideline G.   
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996).  The regulations 
further instruct me to resolve any doubts concerning the individual’s eligibility for access 
authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
The individual has not disputed any of the factual allegations set forth in the Notification Letter, i.e., 
that the DOE psychologist diagnosed the individual as alcohol dependent, that the May 2010 
incident took place as described in the Notification Letter, and that the individual made the 
statements, described above, in his May 2005 and May 2010 PSIs.  The individual has, however, 
offered evidence to mitigate the concerns raised by those facts.   
 
The individual contends that, prior to the May 6, 2010, breathalyzer tests, given at 7:30 a.m. and 
7:45 a.m., he had consumed only 3 beers, all before 9:00 p.m. on the previous evening.  Hearing 
Transcript (Tr.) at 11.  In addition, the individual presented the testimony of a counselor, a Licensed 
Marital and Family Therapist and Substance Abuse Professional, who diagnosed the individual as 
suffering from alcohol abuse, unspecified, but did not find him to be alcohol dependent. Exhibit A; 
Tr. at 54, 63.  Further, the individual testified that, in accord with the advice of the counselor, he has 
not consumed alcohol since May 5, 2010.  Id. at 124.  For the reasons discussed below, I find that 
the concerns raised in the present case have not been adequately resolved, that the risk of future 
excessive drinking by the individual is too high, and that therefore the DOE should not restore his 
security clearance at this time. 
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First, though the LSO cited the results of the May 6, 2010, breathalyzer tests in the Notification 
Letter, the LSO has made no specific allegations regarding how much or when the individual drank 
prior to going to work that day, and I make no specific finding here in that regard.  See 10 C.F.R. 
§ 710.27(c) (requiring the hearing officer to “make specific findings based upon the record as to the 
validity of each of the allegations contained in the notification letter”).  I do note, however, that both 
the DOE psychologist and the individual’s counselor testified that the individual’s account of his 
consuming only three beers the previous night does not square with his blood alcohol content as 
measured by the breathalyzer tests.  Tr. at 24-25, 62. 4  On the other hand, the individual presented 
the testimony of a staff physician at the DOE facility, who opined that it was “possible” for the 
individual to have alcohol in his system the morning after consuming three beers the previous 
evening.5 
 
However, even if one assumes the complete accuracy of the individual’s account, this does little if 
anything to mitigate the concerns raised in this case, which stem not from any allegations by the 
LSO of false statements by the individual, but rather entirely from the individual’s past use of 
alcohol.  Given this history, the diagnoses reached by the DOE psychologist and the individual’s 
own counselor, alcohol dependence and alcohol abuse respectively, raise serious security concerns.6 
 As such, the issues are, as set forth in the Part 710 regulations, “the absence or presence of 
rehabilitation or reformation” and, ultimately, “the likelihood of . . . recurrence” of the individual’s 
problematic use of alcohol.  10 C.F.R. § 710.7(c). 

                                                 
4 Counsel for the individual objected to this portion of the testimony of the DOE psychologist, as the DOE 

psychologist was not presented as an expert in metabolism.  Though the DOE psychologist did not hold himself out as 
such an expert, he testified that, based on his “training and experience, based on publicly available tables and documents 
and texts from which I have benefited and were responsible for helping train doctoral students in clinical psychology, I 
feel pretty comfortable stating. . . it is not possible to drink three beers and 11 hours later, register a .036” percent blood 
alcohol content.  Tr. at 24-25.  I allowed this testimony over the objection of counsel, stating that I would take into 
account any lack of expertise in assessing the weight I would give the testimony.  Id. at 25.  Having done so, and 
considering the basis offered by the DOE psychologist for his opinion, I find that the testimony of the DOE’s 
psychologist, together with that of the individual’s counselor, to be of sufficient weight to raise genuine doubts as to the 
account of the individual.   

  
5 Id. at 76-77 (citing factors, such as body mass and liver function, that could affect the rate at which the body 

processes alcohol).  Nonetheless, regardless of when or how it got there, one can presume that there was alcohol in the 
individual’s bloodstream, in the amounts indicated, at 7:30 am and 7:45 am in the morning, while he was at work. 
Though eliciting testimony as to factors that may have affected the results of the breathalyzer tests (e.g., gastric reflux, 
smoking, chewing gum, using mouthwash), id. at 78-79, 110-11, the individual has presented no empirical evidence that 
would seriously call into question the validity of the test results in this case.   
 

6  Under cross-examination, the DOE psychologist acknowledged that his report did not cite any of the specific 
criteria for a diagnosis of alcohol dependence set forth in the Diagnostic and Statistical Manual of Mental Disorders, 
Fourth Edition, Text Revision (DSM-IV-TR).  However, in his hearing testimony, the psychologist cited evidence for the 
individual having met at least three of the seven DSM-IV-TR criteria, relating to tolerance, impact on occupational 
activities, and use despite a physical problem likely to have cause or exacerbated by alcohol.  Id. at 36-38; DSM-IV-TR 
at 197, 213 (alcohol dependence “manifested by three or more” of the seven criteria).  The psychologist also noted “the 
caveat [in the DSM-IV-TR] where it says that none of this should be used for a legal proceeding, that it guides our 
diagnosis and treatment.  It is -- it is not like in the law where you're looking for enhancers and mitigators and count them 
up.”  Id. at 40; see DSM-IV-TR at xxxii-xxxiii (stating that the criteria should not “be applied mechanically by untrained 
individuals,” that they “are meant to be used as guidelines to be informed by clinical judgment and are not meant to be 
used in a cookbook fashion,” and warning that, when the DSM-IV-TR “categories, criteria, and textual descriptions are 
employed for forensic purposes, there are significant risks that diagnostic information will be misused or 
misunderstood.”). 
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In this regard, I note that the Adjudicative Guidelines distinguish between what conditions “could 
mitigate” a concern raised by alcohol dependence, which could be mitigated by an established 
pattern of abstinence, versus alcohol abuse, which could be mitigated by an established pattern of 
responsible use.  Adjudicative Guidelines at Guideline G.  I find this difference not to be relevant in 
the present case, however, as both the DOE psychologist, who diagnosed alcohol dependence, and 
the individual’s counselor, who diagnosed alcohol abuse, have recommended abstinence for the 
individual. Tr. at 28, 29, 55-56, 73.  In support of this recommendation, the counselor explained that, 
“given the fact that there were these kind of flareups of problems in the past, maybe some what we 
call red flag warning signs, he has, in my opinion, a potential for chemical dependency. . . .  [I]f he 
began drinking, I would expect that to flare up fairly quickly . . . .” Id. at 73. 
 
Aside from abstinence, however, there is an issue as to what, if any, treatment is appropriate for the 
individual.  The individual’s counselor testified that, aside from seven sessions of counseling that he 
provided, he saw no need for any other treatment or for Alcoholic Anonymous (AA), the latter 
because he did not find the individual to be alcohol dependent and it would be “a disservice to AA 
and to the person to send them over there if they don't really need to be there.”  Tr. at 56-57.  In 
contrast, the DOE psychologist recommended that the individual complete an intensive inpatient or 
outpatient treatment program, in addition to “ongoing participation” in AA.  Id. at 50. 
 
The individual testified that he has followed his counselor’s advice and has abstained from alcohol 
use since May 5, 2011.  Id. at 124.  He has not, however, completed any treatment program nor has 
he attended AA.  Id. at 138.  Given that the counselor saw no need for a treatment program or for 
AA, it is not surprising that he offered a “good” prognosis for the individual, id. at 55, and opined 
that there was a “low risk” that he would return to drinking.  Id. at 68.  The DOE psychologist, on 
the other hand, described the individual as sincere, but lacking sufficient “structure to maintain the 
abstinence that he desires.”  Id. at 153.  Thus, the psychologist testified that it was “more likely than 
not” that the individual would suffer a relapse within the next two to five years.  Tr. at 153-54. 
 
I found the testimony of both the DOE psychologist and the individual’s counselor to be generally 
well-reasoned.  However, in considering the conflicting assessments of appropriate treatment and the 
risk of relapse, I find it significant that the individual’s counselor testified he was not aware that, as 
noted above, the individual had “totally quit” drinking in May 2005, only to resume as early as 
August of that year.  Id. at 61 (“I was not aware of anything from 2005”).7  For this reason, I find the 
opinion of the counselor as to risk of relapse to be less persuasive than that of the DOE psychologist, 
whose report specifically cited as a factor the individual’s prior failed attempt at abstinence.  Exhibit 
12 at 5. 
 
Even if I found these two opinions to be equally persuasive, I would be still left with substantial 
doubt in this case based on the opinion of the DOE psychologist.  See Department of Navy v. Egan, 
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of 
security clearances indicates “that security determinations should err, if they must, on the side of 
denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the 

                                                 
7 Although the individual did state in his May 2005 PSI that he had “totally quit” drinking the previous week, 

Exhibit 13 at 10, I note, in fairness to the individual, that he did not pledge lifetime sobriety at that time.  He did, 
however, state that he thought he would still be abstinent in six months.   Id. at 12.  Nonetheless, the record indicates that 
he reported to the DOE psychiatrist who evaluated him in August 2005 that he drank two weeks prior to the evaluation.  
Exhibit 3 at 3. 
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issuance of a security clearance).  As I was, on balance, more persuaded by the DOE psychologist’s 
opinion, after considering all of the evidence in the record, I find that the risk of the individual using 
alcohol to excess in the future is too high from the point of view of national security.  I therefore 
cannot find that the DOE should restore the individual’s access authorization at this time. 
       

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not resolved the DOE’s security 
concerns under criteria (j) and (l). Therefore, the individual has not demonstrated that restoring his 
access authorization would not endanger the common defense and would be clearly consistent with 
the national interest. Accordingly, I find that the DOE should not restore the individual’s security 
clearance. The individual may seek review of this Decision by an Appeal Panel under the procedures 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 7, 2011 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer's Decision 
 
Name of Case:   Personnel Security Hearing 
 
Date of Filing:   April 15, 2011 
 
Case Number:   TSO-1044 
 
 
 
This Decision concerns the eligibility of XXXXX X. XXXX (hereinafter referred to as “the 
Individual”) to maintain a security clearance under the Department of Energy’s (DOE) 
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures 
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that his security clearance should not be restored. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had engaged in unusual conduct which brought his honesty, 
trustworthiness, and reliability into question, and been found by a psychologist to use alcohol 
habitually to excess.1   
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 

                                                 
1  The Notification Letter alleges that the Individual has: (1) “[b]een, or is, a user of alcohol habitually to excess, 
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse,” 10 C.F.R. § 710.8(j); and (2) “[e]ngaged in any unusual conduct or is subject to any circumstances 
which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe 
that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to 
act contrary to the best interests of the national security,”  10 C.F.R. ' 710.8(l).   
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of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on April 18, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his brother, his former spouse, and a DOE consultant psychologist (the Psychologist).  
See Transcript of Hearing, Case No. TSO-1044 (hereinafter cited as ATr.@). The LSO submitted 
16 exhibits, marked as Exhibits 1 through 16, while the Individual submitted eight exhibits, 
marked as Exhibits A through H. 
 
II. FINDINGS OF FACT 
 
In October 1993, the Individual was arrested and charged with driving under the influence of 
alcohol (DUI) and reckless driving.  The Individual has provided conflicting accounts of his 
alcohol consumption on the night of this arrest.  During a Personnel Security Interview (PSI) of 
the Individual conducted on July 12, 1995, the Individual said that he only consumed two beers 
before the October 1993 DUI arrest. 2  Exhibit 15 at 13.  However, the Individual stated that he 
had consumed three or four beers before his October 1993 DUI arrest, during a PSI conducted on 
December 13, 2010.3  Exhibit 13 at 37-38.  During a January 21, 2011, evaluation by the 
Psychologist, he stated that he had three or four beers before this arrest.  Exhibit 7 at 4.  At the 
hearing, the Individual stated that he had two or three beers before this arrest.  Tr. at 73-74.   
 
On February 1, 2006, the Individual was arrested and charged with Domestic Violence.  The 
Individual has provided conflicting accounts of the circumstances leading to this arrest.  The 
Individual’s April 14, 2006, Response to a Letter of Interrogatory only indicates that he grabbed 
his then-wife’s arm during a heated argument.  Exhibit 9 at 3.  His July 14, 2010, Questionnaire 
for National Security Positions (QNSP) also repeats this assertion.  Exhibit 11 at 34-35.  This 
assertion was also repeated by the Individual during his December 13, 2010, PSI.  Exhibit 13 at 
55.  However, during his December 13, 2010, PSI, the Individual also admitted that he had hit 
his then-wife after she had hit him with a cell phone and had pulled her to the ground by 
grabbing her hair during this incident.  Id. at 56-58.  As a result of this incident, the Individual 
was required to undergo 26 sessions of anger management counseling and to perform 48 hours of 
community service.  Tr. at 46-47, 62-63; Exhibit H. 
 
The Individual has also provided conflicting accounts of his alcohol consumption on the night of 
his arrest for Domestic Violence.  A Response to a Letter of Interrogatory submitted by the 
Individual on April 14, 2006, stated that he had only consumed one beer prior to the incident 
which led to this arrest.4  Exhibit 9 at 1.  During a March 24, 2009, PSI, the Individual, repeated 
this assertion.5  Exhibit 14 at 16.  However, during a December 13, 2010, PSI, he admitted 
consuming four beers prior to this incident.  Exhibit 13 at 54.  During a January 21, 2011, 
evaluation by a DOE Psychologist, he stated that he had two beers before this incident.  Exhibit 7 
                                                 
2  A transcript of the July 12, 1995, PSI appears in the record as Exhibit 15. 
 
3  A transcript of the December 13, 2010, PSI appears in the record as Exhibit 13. 
 
4  A copy of the Individual’s Response to a Letter of Interrogatory appears in the record as Exhibit 9.  
 
5  A transcript of the March 24, 2009, PSI appears in the record as Exhibit 14.  
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at 5.   
 
On January 11, 2009, the Individual was again arrested and charged with DUI.  The Individual 
has provided conflicting accounts of his alcohol consumption on the night of this arrest.  During 
a March 24, 2009, PSI, the Individual stated that he only consumed two or three beers before his 
January 11, 2009, DUI arrest.  Exhibit 14 at 9, 13.  However, during his December 13, 2010, 
PSI, the Individual repeatedly indicated that he had two shots of peppermint schnapps, and six to 
eight beers before this DUI arrest.  Exhibit 13 at 82-86, 155.  During a January 21, 2011, 
evaluation by the Psychologist, he stated that he had six or seven beers before this arrest, but did 
not drink any peppermint schnapps.  Exhibit 7 at 3.  At the hearing, the Individual admitted he 
“failed the breathalyzer test” and that he pled guilty to the January 11, 2009, DUI.  Tr. at 67-68.   
 
In June 2010, the Individual was charged with assault after becoming involved in a physical 
altercation.  According to the Individual’s testimony at the hearing, he had rented a watercraft for 
the day.  When he returned the watercraft to the rental office, the proprietor accused him of 
damaging the watercraft and refused to refund his security deposit, which had been charged to 
the Individual’s credit card.  A heated argument ensued and the Individual alleges that the 
proprietor hit him twice.  The Individual, who is a very large man, alleged that he hit the 
proprietor back, which resulted in the proprietor falling to the ground.  Tr. at 54.  The Individual 
then left.  Id. at 55.  As a result of this incident, the Individual has been required to undergo ten 
additional anger management counseling sessions.  Id. at 57-59.   
 
At the request of the LSO, the Individual was evaluated by the Psychologist.  The Psychologist 
reviewed selected portions of the Individual’s personnel security file, and interviewed the 
Individual.  After completing her evaluation of the Individual, the Psychologist issued a report in 
which she concluded that the Individual engages in excessive drinking, noting that he “drinks 
more than is considered prudent by [National Institute for Health] standards.”  Exhibit 7 at 7.  
The Psychologist further opined that the Individual habitually drinks to excess.”  Id. at 8.  The 
Psychologist also stated that the Individual was not reformed or rehabilitated from his habitual 
drinking to excess.  Id. at 9. 
  
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a).  
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
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'' 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
A.  Criterion J 
 
The Individual has a history of three alcohol-related arrests or citations: a DUI in October 1993, 
a Domestic Violence charge in 2006, and a DUI in January 2009.  Moreover, the Psychologist 
determined that the Individual was drinking habitually to excess.  This pattern of alcohol-related 
arrests and other information indicating that his use of alcohol has been problematic raises 
security concerns about the Individual under Criterion J.  Excessive alcohol consumption often 
leads to the exercise of questionable judgment or the failure to control impulses, and can raise 
questions about an individual's reliability and trustworthiness. Revised Adjudicative Guidelines 
for Determining Eligibility for Access to Classified Information, issued on December 29, 2005, 
by the Assistant to the President for National Security Affairs, The White House (Adjudicative 
Guidelines) at ¶ 21.  In the present case, a particularly strong association exists between the 
Individual’s consumption of alcohol and his subsequent failure to exercise good judgment and to 
control his impulses, as evidenced by his repeated engagement in activities while under the 
influence of alcohol that required the intervention of law enforcement to protect those around 
him.   
 
Turning to the present case, I find that the Individual has not mitigated the security concerns 
raised by his problematic alcohol use.  I was convinced by the Psychologist’s testimony that the 
Individual needs to establish a pattern of responsible alcohol use for a period of at least one year 
in order to resolve the doubts raised by his habitual use of alcohol to excess.  The Psychologist 
convincingly further testified that that the Individual has only recently begun to consume alcohol 
in responsible quantities. 
 
The Psychologist was present for the testimony of each of the other witnesses during the hearing.  
After the other witnesses had concluded their testimony, the Psychologist testified.  The 
Psychologist testified that while the Individual does not meet the criteria for an alcohol abuse or 
dependence disorder, he habitually consumes an excessive amount of alcohol.6  Tr. at 122.  She 
further testified that when she examined the Individual, there was no evidence that he was 
reformed or rehabilitated from his excessive alcohol consumption, because he was regularly 
drinking six beers at a time and drinking at least four beers more than once a week.  Id. at 123-
124.  The Psychologist testified that the current level of alcohol consumption, as described by the 
Individual in his testimony, is acceptable.  Id. at 127.  However, the Psychologist also testified 
that the Individual has not shown adequate evidence of rehabilitation or reformation from his 
excessive drinking.  Id. at 125, 136-137.  The Psychologist testified that the Individual has not 
reduced his drinking for a sufficient period of time and has not shown sufficient awareness of the 
amount of alcohol he consumes.  Id. at 126.  She further testified that the Individual would need 
to continue drinking responsibly until at least February 2012, in order to establish reformation or 

                                                 
6  Despite the Individual’s documented history of criminal activity under the influence of alcohol, which includes 
three alcohol-related arrests, the Psychologist testified that the Individual does not have a pattern of alcohol-related 
legal problems.  Tr. at 122-123. 
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rehabilitation from his excessive alcohol use.  Id. at 136-137. 
 
Based upon the compelling testimony of the Psychologist, I find that the Individual has not 
mitigated the security concerns raised under Criterion J.            
 
C. Criterion L   
 
The Individual has a significant history of criminal conduct, and incidents where his failure to 
exercise appropriate self-control required the intervention of law enforcement, between October 
1993 and June 2010.  The Notification Letter sets forth his history of three alcohol-related 
arrests, two for DUI’s and one for Domestic Violence, and a summons for battery, an incident in 
which the Individual denies that alcohol was involved.  This information raises security concerns 
under Criterion L. 
 
“Conduct involving questionable judgment, . . . or unwillingness to comply with rules and 
regulations can raise questions about an individual's reliability, trustworthiness and ability to 
protect classified information.”  Adjudicative Guidelines at ¶ 15.  “Criminal activity creates 
doubt about a person's judgment, reliability and trustworthiness. By its very nature, it calls into 
question a person's ability or willingness to comply with laws, rules and regulations.”  Id. at ¶ 30. 
   
The most recent example of the Individual’s criminal conduct occurred in June 2010.  Therefore, 
his pattern of criminal activity and failure to exercise self-control has not been mitigated by the 
passage of time.   
 
Moreover, it is obvious from the record that the Individual has been less than forthcoming during 
the present proceeding.  As discussed in the findings of facts section above, he has frequently 
provided contradictory accounts of his alcohol consumption and other pertinent information.7  
Because I find that his credibility is highly suspect and therefore unreliable, I cannot rely on his 
testimony to resolve the security concerns arising from his criminal history and repeated failure 
to exercise self-control.  
 
Because the Individual has not shown that his pattern of poor judgment, lack of self-control, and 
failure to abide by rules will not continue in the future, I find that the security concerns raised 
under Criterion L remain unresolved.          
 
 
 
V. CONCLUSION 
 

                                                 
7  The Individual has apparently omitted or provided misleading information to the LSO’s security officials on a 
frequent basis.  For example, the Individual submitted a QNSP on July 14, 2011, in which he failed to disclose that 
he had undergone counseling for substance abuse and mental health issues in 2009.  See Exhibit 11 at 33, 35-36; 
Exhibit B at 1.  During his December 13, 2010, PSI, he denied being prescribed medication for emotional problems.  
Exhibit 13 at 144-145.   However, at the hearing, he admitted that he has been taking Paxil, an anti-depressant, for 
five to six years.  Tr. at 93, 98.  This behavior reinforces my opinion that I cannot rely on his testimony about his 
future intentions with alcohol to mitigate the security concerns associated with the criminal conduct that occurs 
when he drinks excessively. 
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For the reasons set forth above, I conclude that the LSO properly invoked Criteria J and L.  I find 
that unmitigated security concerns remain under both of these criteria.  Accordingly, the 
Individual has not demonstrated that restoring his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be restored at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 1, 2011 
 
 
 



 

 

*  The original of this document contains information which is subject to withholding from 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  April 15, 2011 
 
Case Number:  TSO-1045 
 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter “the Individual”) to possess 
an access authorization.1  After reviewing the testimony and evidence presented in this matter, it 
is my decision that the Individual should not be granted an access authorization.2   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, if derogatory information has been received regarding an individual 
and a question concerning the individual’s eligibility to hold an access authorization has been 
raised, the individual is given the opportunity to request an administrative review hearing. 
10 C.F.R. § 710.21(b).  At an administrative review hearing, the individual is offered the 
opportunity to offer evidence as to his or her fitness to hold a security clearance. The burden lies 
with the individual to prove that “the grant  . . . of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  See 10 C.F.R. § 710.27(a).  The ultimate decision concerning eligibility is a 
comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 

 
II. BACKGROUND 

 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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The Individual is a contractor employee at a DOE facility. Exhibit (Ex.) 3. In 2010, the 
Individual’s employer requested that the Individual be given a security clearance. Ex. 3 at 1. 
Following an investigation, the facility’s Local Security Office (LSO) discovered that the 
Individual had not filed Federal or State tax returns for a number of years. Ex. 5.  Consequently, 
the LSO conducted a Personnel Security Interview with the Individual in January 2011 (January 
2011 PSI). Ex. 5 
 
Because the January 2011 PSI failed to resolve the security concerns raised by the Individual’s 
failure to file Federal and State tax returns, the LSO suspended processing the Individual’s 
access authorization request and sought an administrative review of this matter. The LSO issued 
a notification letter (Notification Letter) to the Individual in March 2011. Ex. 1. In the 
Notification Letter, the Individual was informed that his failure to file Federal and State tax 
returns constituted derogatory information under 10 C.F.R. § 710.8(l) (Criterion L).3   
 
A hearing was held in this matter.  At the hearing, DOE presented no witnesses. The Individual 
testified on his own behalf and presented testimony from a tax professional and a supervisor. The 
DOE submitted five exhibits for the record (Exs. 1-5). The Individual submitted five exhibits on 
his behalf (Ind. Exs. A-E).4   

 
III. FACTUAL FINDINGS AND ANALYSIS 

 
 A. Whether the LSO Properly Invoked Criterion L 

 
The Criterion L concerns at issue in this case are set out in the Notification Letter and primarily 
arise from the Individual’s failure to file Federal and State income tax returns as required by law. 
During the January 2011 PSI, the Individual admitted that he had not filed Federal or State 
income tax returns since 1989. Ex. 5 at 101. When explaining why he had not filed income tax 
returns, he replied that, “I didn’t really want to be part of the system.” Ex. 5 at 22. The Individual 
also disclosed that, since the early 1990s, he had received yearly letters from the Internal 
Revenue Service (IRS) about his failure to file taxes. Ex. 5 at 102-03, 105; Ex. 4. Finally, the 
Individual revealed that he had been self-employed from 2000 to 2010 but had not registered his 
business with State authorities or paid gross receipt taxes as required by the State law. Ex. 5 at 
116-17. The Individual does not dispute the above facts. 
 
The Individual’s failure to file legally mandated Federal or State tax returns or to meet his 
financial tax obligations raise a concern about the Individual’s willingness to abide by rules and 
regulations, which, in turn, raises questions about his reliability, trustworthiness and ability to 
protect classified information.  “Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information” issued on December 29, 2005, by the Assistant to the 
President for National Security Affairs, The White House (Adjudicative Guidelines), at 

                                                 
3 Criterion L refers to information indicating that an individual has engaged in “any unusual conduct or is subject to 
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes 
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause 
the individual to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). 
 
4 I held the record open until September 1, 2011, to give the Individual an opportunity to provide additional 
information regarding his tax status for the years between the years 1989-2009. 
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Guideline F.  Given the Individual’s recent self-admitted history of failure to file Federal or State 
tax returns and meet other obligations, I find the LSO had ample grounds to invoke Criterion L. 
 
 B. Whether the Individual Has Resolved the Criterion L Concern 
 
In deciding whether an individual has mitigated the security concerns, a hearing officer must 
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a 
security clearance. See 10 C.F.R. § 710.7(c). According to the Adjudicative Guidelines, among 
the factors that may serve to mitigate security concerns raised by an individual’s financial 
problems, such as a failure to file required tax returns, are that “the behavior happened so long 
ago, was so infrequent, or happened under such circumstances that it is unlikely to recur or does 
not cast doubt on the individual’s current reliability, trustworthiness, or good judgment,” and 
“the conditions that resulted in the financial problem were largely beyond the person’s control … 
and the individual acted responsibly under the circumstances.” Adjudicative Guidelines, 
Guideline F, ¶ 20; see Personnel Security Hearing, Case No. TSO-0971 (March 1, 2011) 
(individual filed tax returns once he received necessary information from bankruptcy trustee). 
 
At the hearing, the Individual presented testimony and exhibits to try to establish that his failure 
to file tax returns was caused by traumatic events in his life and that, during most of the time 
period in question, the Individual made so little income that he would either be excused from 
filing taxes or that his actual tax liability would be little or nothing for each of those years. See 
Transcript of Hearing (Tr.) at 28, 41, 48-49.  Further, the Individual sought to establish that he 
has turned his life around and that he is sufficiently trustworthy and reliable to merit holding a 
security clearance. 
 
The Individual testified that in 1985 his fiancée died in the residence they were sharing. Tr. at 20. 
The Individual was devastated by this loss. Tr. at 25.  The Individual was also troubled by his 
thoughts that he would not have any children. Tr. at 21; Ex. 5 at 20. After his fiancée’s death, the 
Individual wanted to essentially “drop [] out of life.”5 Tr. at 39. During the period from 1985 to 
1989, the Individual worked for a flooring company. Tr. at 25. During this time, the Individual 
filed Federal and State tax returns. Tr. at 26. However, during this period, the Individual lost a 
significant amount of weight and, at times, was emotionally broken up over the loss of his 
fiancée and his belief that he would not be a parent. Tr. at 26. Sometime in 1989, the Individual’s 
father called the Individual and, being concerned about the Individual’s health, invited the 
Individual to live and work at the father’s ranch. Tr. at 26.  
 
While living on his father’s ranch, the Individual helped with the jobs to be performed at the 
ranch and would perform other errands such as taking his mother to the doctor. The Individual’s 
father provided the Individual with a mobile home to live in and would provide the Individual 
with items such as food, clothing, and small amounts of money (20 or 40 dollars on occasion). 
Tr. at 26-27, 29; Ind. Ex. E (letter from Individual’s mother).   During this time, the Individual’s 
father also paid any bills that the Individual incurred. Tr. at 28. The Individual believes that he 
began to “turn around” his life while he was living on his father’s ranch. Tr. at 29. 
 

                                                 
5 The Individual testified that, at the January 2011 PSI, his remark that he didn’t want to be “part of the system” was 
meant to refer to his desire to drop out of life because of the trauma in his life and not a desire to drop out of the 
system to avoid taxes. Tr. at 24.  
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Because his father’s ranch had a supply of boulders and other rocks, the Individual and his 
brothers formed a stone and landscaping business around the year 2000 and operated it until 
2009. Tr. at 31, 47-48; Ex. 3 at 2-3; Ex. 5 at 91-92, 119.   During that period, the Individual 
testified that he made only a small amount of money operating the business and that overall his 
business was not profitable. Tr. at 33. From 2006 to 2009, the Individual began to supply stones 
to the president of a local pueblo and received cash payment from the president. Tr. at 33.  
During this period, the Individual estimates that he grossed approximately $23,000 and made a 
profit of $5,000, which he split with four other brothers. Tr. at 47.  
 
In 2006, the Individual’s father passed away. Tr. at 40. Because of this event, the Individual 
made major changes in his life. Tr. at 34. The changes were accelerated when he subsequently 
met his current girlfriend in 2007 and had a child with her in 2010. Tr. at 33-34, 64. Both the 
Individual and his girlfriend are now much more organized. Tr. at 43. These changes in his life 
have inspired him to become a responsible citizen and to provide a good example to his son. Tr. 
at 44, 51. In this regard, the Individual has filed his 2010 Federal and State income tax returns. 
Ind. Ex. A. He has also contacted a tax professional to assist him in filing returns for the years 
when he die not file. Tr. at 45.  
 
The Individual’s tax professional testified that the Individual recently consulted her and that she 
advised the Individual that he needs to contact the IRS to see if they have any information 
regarding his income from 1989 to 2009. Tr. at 54. Additionally, she informed the Individual that 
he needed to collect information regarding equipment and other expenses that his business may 
have incurred. The tax professional further testified that the Individual would likely be required 
to submit self-employment returns. Tr. at 56. The tax professional also speculated that if the 
Individual was receiving support from his parents, he could be considered a dependent and that 
there would not be a tax liability for the money and support his parents provided him. Tr. at 58.   
 
One of the Individual’s supervisors testified that he has known the Individual for a year and that 
the Individual has worked for him for approximately seven months. Tr. at 8. The Individual’s 
supervisor testified as to the Individual’s excellent work performance and leadership ability as a 
foreman. Tr. at 10.  The supervisor believes that the Individual shows good judgment even in 
dangerous situations such as in the Individual’s recent work in fighting a forest fire. Tr. at 10-11. 
The supervisor also recounted the Individual’s efforts in possibly saving the life of a fellow 
employee whose vehicle was about to be crushed by a piece of heavy equipment. Tr. at 11-13. 
As additional evidence as to his character, the Individual submitted letters from other supervisors 
who know him and who commended his work performance.6 Ind. Exs. B, C, D.  
 
After considering the evidence before me, I cannot conclude that the Individual has submitted 
sufficient evidence to mitigate the concerns raised by his extended failure to file Federal and 
State tax returns. The Individual has provided some testimony indicating that, from 1989 until 
2009, he has had only limited income. Ind. Ex. E; Tr. at 26-27, 29.  The general nature of his stay 
with his parents and their level of financial support are somewhat confirmed by a sworn letter 
from his mother. Ind. Ex. E. Nonetheless, the burden of establishing the fact that he was not 
required to file tax returns because of his low income falls on the Individual and there is not 

                                                 
6 At the hearing, the DOE Counsel stipulated that the Individual was a good worker, displays good judgment at work 
and provides leadership while on the job. Tr. at 60. 
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sufficient evidence before me to conclude that the Individual did not, in fact, need to file tax 
returns. Further, there is uncertainty regarding his income from his business activities and 
whether the Individual needed to file tax returns for his business activities. In this regard, the 
Individual admits that, with regard to his business, he did not register his business within the 
State where he resides.   
 
While I believe that the Individual suffered a significant loss in the death of his fiancée in 1985, 
it does not excuse his failure to file tax returns for almost 20 years. Notably, in letters the 
Individual received from the IRS, the Individual was asked to inform the IRS of the reasons why 
he was not required to file a tax return, yet the Individual did not answer these letters. Tr. at 51; 
Ex. 4. Nonetheless, at the hearing, the Individual admitted that he may have made a sufficient 
profit on various occasions that would have required him to file a Federal tax return. Tr. at 31. 
During this extended period, 1989 to 2009, I must conclude that the Individual engaged in 
irresponsible behavior in failing to file returns or contact the IRS with regard to his individual tax 
situation or his business. 
 
In the Individual’s favor, I find that the Individual has made significant progress in changing his 
life and in becoming more responsible regarding his duty to file tax returns. He has filed Federal 
and State returns for the year 2010 and he has contacted a tax professional to attempt to resolve 
his tax situation. I also must commend the Individual for his truly outstanding work performance. 
Nonetheless, his failure to file taxes has been of a significant duration, approximately 20 years, 
and his reformed behavior in this regard is fairly recent. As of the date of the hearing, I do not 
believe that the Individual has totally resolved the concerns raised by his past conduct 
concerning his lack of past tax fillings. See Personnel Security Hearing, Case No. TSO-0916 
(August 27, 2010) (recent filing of tax returns and efforts to resolve tax obligations insufficient 
to resolve concerns arising from past failure to meet obligations); Adjudicative Guidelines, 
Guideline F, ¶ 20.  
 

IV. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria L related to the Individual’s 
failure to file Federal and State tax returns and meet other obligations have not been resolved. 
Consequently, I cannot conclude that granting the Individual an access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. § 710.7(a).  Therefore, the Individual should not be granted an access 
authorization. The parties may seek review of this Decision by an Appeal Panel under the 
regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: September 15, 2011 
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    ______________________ 
 
    Hearing Officer Decision  
    ______________________ 
      
Ann S. Augustyn, Hearing Officer:    
 
This Decision concerns the eligibility of  XXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As fully discussed below, after carefully considering the record before 
me in light of the relevant regulations and Adjudicative Guidelines, I have determined 
that the individual’s access authorization should not be restored at this time. 
 
I. Background 
 
The individual is employed by a DOE contractor in a position that requires him to hold a 
DOE security clearance. For almost 20 years, the individual has experienced sporadic 
financial difficulties which resulted in the Local Security Office (LSO) conducting six 
personnel security interviews with him.  
   
In April 2011, the LSO sent a letter (Notification Letter) to the individual advising him 
that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance. In an attachment to the Notification Letter, the 
LSO explained that the derogatory information fell within the purview of one potentially 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a).  Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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disqualifying criterion set forth in the security regulations at 10 C.F.R. § 710.8, 
subsection (l) (hereinafter referred to as Criterion L).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing. The Director of the 
Office of Hearings and Appeals (OHA) appointed me the Hearing Officer in the case and 
I subsequently conducted an administrative hearing in the matter. At the hearing, five 
witnesses testified. The individual presented his own testimony and that of four 
witnesses; the LSO did not call any witnesses. In addition to the testimonial evidence, the 
LSO submitted 23 exhibits into the record; the individual tendered eight exhibits. The 
exhibits will be cited in this Decision as “Ex.” followed by the appropriate numeric or 
alphabetic designation. The hearing transcript in the case will be cited as “Tr.” followed 
by the relevant page number.3 
 
II.      Regulatory Standard 
 
A.             Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

                                                 
2 Criterion L relates to information that a person has “[e]ngaged in any unusual conduct or is subject to any 
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security . .  .” 10 C.F.R. 
§710.8(l).  

3 OHA decisions are available on the OHA website at www.oha.doe.gov.  A decision may be accessed by 
entering the case number in the search engine at www.oha.gov/search.htm. 
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites one criterion as the basis for suspending the 
individual’s security clearance, Criterion L. To support its allegations, the LSO 
chronicles the events which led to the individual’s three bankruptcy filings (one in 1995, 
one in 2006 and the most recent in 2010) 4 and cites the individual’s admissions that he 
made bad decisions, spent money unnecessarily, and compulsively made major 
purchases. In addition, the LSO relates that in 2007, the individual acknowledged that his 
irresponsible financial management could negatively impact his security clearance and 
stated his future intent to “cut down on purchases.” Notwithstanding his stated intention, 
the individual financed three automobiles between 2009 and 2010 totaling $78,866, a fact 
that he admits contributed to his 2010 bankruptcy filing.  
 
The individual’s failure to live within his means, to satisfy his debts and meet his 
financial obligations raises a security concern under Criterion L because his actions may 
indicate “poor self-control, lack of judgment, or unwillingness to abide by rules and 
regulations,” all of which can raise questions about the individual’s reliability, 
trustworthiness and ability to protect classified information.5 See Guideline F of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005, by the Assistant to the President for National 
Security Affairs, The White House. (Adjudicative Guidelines). Moreover, a person who 
is financially overextended is at risk of having to engage in illegal acts to generate funds. 
Id.6  
 
IV.        Findings of Fact  
 
The individual’s financial problems first surfaced in 1991 when the LSO learned from a 
credit report that the individual had accumulated $1,661 in delinquent debts.  During the 
first of six personnel security interviews (PSI) in 1992 (PSI #1), the individual allayed the 
                                                 
4  A security concern does not arise from the bankruptcy filing, per se, but rather, as here, from the 
circumstances surrounding the bankruptcy and the attendant financial problems. See Personnel Security 
Hearing, Case No. TSO-1018 (2011),  Personnel Security Hearing,  Case No. TSO-0692 (2009),  
Personnel Security Hearing, Case No. TSO-0288 (2006),  Personnel Security Hearing, Case No. TSO-
0217 (2005); Personnel Security Hearing Case No. VSO-0509 (2002).   
 
6  At the hearing, the DOE Counsel withdrew allegation 5 in the Notification Letter which charged that the 
individual failed to include a Nissan Armada in his 2007 Bankruptcy filing. Tr. at 172.  Schedule B to 
Exhibit  9 shows that the vehicle was in fact included in that Bankruptcy filing.  See Ex. 9. 
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LSO’s concerns about his finances when he told the LSO that his wife had returned to 
work, he was current on his accounts, and he had closed his credit card accounts. Ex. 23 
at 17-18, 20-32.  
 
In October 1995, the individual filed a Chapter 13 Bankruptcy Petition. Ex. 14. In June 
1996, the LSO conducted its second PSI with the individual (PSI #2). Ex. 22. At PSI #2, 
the individual assured the LSO that he was financially stable and intended not to finance 
anything in the future. Id. at 22. At the hearing, the individual testified that he was the 
sole provider for his family in 1995, and that he lost overtime opportunities which 
accounted for an extra $20,000 to $25,000 per year in income. Tr. at 155-156. Without 
the overtime, he simply could not pay his bills. 
 
In April 1997, the individual converted his Chapter 13 Bankruptcy to a Chapter 7 
Bankruptcy because he could not maintain the payment plan that the Chapter 13 Trustee 
had established for them. Tr. at 158. The bankruptcy conversion prompted the LSO to 
conduct its third PSI with the individual in January 1998 (PSI #3). The individual related 
during PSI #3 that his wife was working full-time, that their financial situation was stable 
and that he was able to make ends meet. Ex. 22 16-22. He added that he and his wife 
were not going to buy anything new so they would not get into the same financial 
situation again. Id. at 22. 
 
In 2003, the LSO reviewed the individual’s credit report and noted some financial 
irregularities which prompted a fourth PSI (PSI #4). The individual claimed that some of 
the delinquent accounts in question were included in his bankruptcy proceeding, that he 
had enough income to cover his debt, that his current financial situation was good, and 
that he planned to pay off his accounts and become debt-free. Ex. 20 at 18-19. 
 
In October 2006, the individual filed a Chapter 7 Bankruptcy Petition, prompting the 
LSO to conduct a fifth PSI with the individual (PSI #5).  He told the LSO at PSI #5 that 
his wages had been decreased and that his wife’s business was not doing well. Ex. 19. At 
the hearing, the individual testified that the purchase of a new house was the “main 
driver” for his 2006 bankruptcy filing. Tr. at 163. He explained that he purchased the 
home and financed $670,0007 with two mortgages, one which was a two-year adjustable 
rate mortgage that required him to only pay interest on the loan for the first two years. 
Ex. 19 at 53, Tr. at 233.  The individual apparently knew that he could not afford his 
home if the mortgage rate adjusted upward but he thought his house would appreciate and 
he would be able to refinance the home at the end of the second year. However, the 
housing market “crashed” in his area and he was unable to refinance his mortgage or 
afford the new mortgage payments of $5,000 per month once the rate adjusted upward. 
The mortgage company refused to work with him until he had failed to make payments 
on his loan.  He testified that he would not sell his home using a “short sale” because he 
would still be liable for his $122,000 second mortgage.  His home was foreclosed upon 
and he opted to file bankruptcy. He told the LSO in PSI #5 that he would not buy 

                                                 
7  At the time the individual and his wife financed their combined $670,000 mortgages, their joint income 
was between $85,000 and $90,000 per year. Tr. at 233. 
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anything that he did not need in the future, and would try to create a budget to stay within 
his means. Ex. 19 at 83. 
 
Not long after filing his 2006 Bankruptcy Petition and asking to be relieved of his debt to 
make a fresh start, the individual went on a spending spree, purchasing seven new 
vehicles. Specifically, within a few months of his bankruptcy filing, he purchased and 
financed a new 2006 Ford Fusion. In 2007, he purchased and financed two new cars, a 
2007 Nissan Altima and a 2007 Ford Focus.8 In 2008, he purchased and financed another 
new car, this one a 2008 Ford Focus.  In 2009, he traded in the 2006 Ford Fusion and 
purchased a new 2009 Ford Edge. He financed the Ford Edge for $32,354. Then, in 2010, 
he traded in the 2007 and 2008 Ford Focus cars for two new 2010 Ford Focus cars. He 
financed the two 2010 cars for $78,866.  
 
In December 2010, the individual filed a Chapter 13 Bankruptcy Petition. At his sixth PSI 
(PSI #6), the individual attributed his need to file for bankruptcy protection a third time to 
his wife’s decline in business and his recent vehicle purchases. At the hearing, he 
admitted that if he had not purchased seven new vehicles after his 2006 bankruptcy filing, 
he might never have needed to file his 2010 Bankruptcy Petition. 
 
V. Analysis 
  
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)9 and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be restored. I cannot find that restoring the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
 

                                                 
8  It is unclear from the record whether the individual had additional vehicles at the time the individual went 
on his vehicle “spending spree.”  The LSO alleges that he retained four vehicles after his 2006 bankruptcy 
filing. Ex. 3. Because the individual purchased some many vehicles, often trading them for others, or 
surrendering them when he could not make any payments, I am unable to make a finding with regard to this 
matter.  What is undisputed is the individual’s testimony that he surrendered five vehicles and one 
motorcycle, rather than having them repossessed by the creditors who held the notes.  Those included: a 
2005 Harley Davidson Motorcycle  with a balance $22,724.49; a 20004 GMC Sierra with a balance of 
$29,000; a 2005 Dodge Ram with a balance of $40,000, a 2005 Nissan Armada with a balance of $44,000; 
a 2006 Nissan Maxima with a balance of $37,096.70; and a 1986 Toyota Pickup with a balance of $4,000. 
Tr. at 165, 190-202, Ex. 5. 
 
9   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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A. Testimonial Evidence  
 

The individual and his wife testified that they have taken a number of steps to regain their 
financial footing after their most recent bankruptcy filing.  Specifically, they are reducing 
expenses by using coupons for grocery shopping, are bringing their lunches to work 
instead of purchasing them, are carpooling, and are conserving electricity and water in 
the home that they rent. Tr. at 111-112, 308-214. The individual has now involved his 
wife in the decision making process with regard to finances, something that had not 
previously occurred. Id. at 86. They both claim to have gained insight from the telephone 
and online credit counseling that they were required to do as part of the Chapter 13 
bankruptcy proceeding that they filed in December 2010. Id. at 92. The individual also 
submitted a copy of the “Certificate of Counseling” and a “Certificate of Debtor 
Education” showing that both he and his wife completed the course. See Ex. B.  In 
addition, the individual’s employer provided financial counseling to the individual. Tr. at 
218. According to the individual and his wife, their three children, two of whom are 
adults and live rent-free in their home, are also involved in efforts to conserve money 
related to household expenses. Id. at 89.  
 
The individual testified that he has made eight of his 60 required monthly payments to 
the Chapter 13 Bankruptcy Trustee,10 and he provided copies of the eight checks to 
support this fact. Tr. at 213; Ex. A, G. He also testified that he cannot purchase any 
vehicles or open any credit cards without the permission of the court. Tr. at 222. He also 
submitted, and his landlord corroborated, that he has made timely rent payments over the 
last three years. Tr. at 74-75, Ex. C. 
 
He admitted that he made bad decisions purchasing all the new vehicles that ultimately 
lead to his 2010 Bankruptcy filing.  Id. at 185. He explained that he started purchasing 
new cars after his 2006 Bankruptcy filing because he wanted to re-establish his credit. Id. 
at 187.  Under questioning he admitted that he understood he would need to pay a high 
interest rate (i.e. up to 21%) because of his poor credit rating, but rationalized that he 
could refinance the vehicles later. Id. 
 
Finally, a current and former supervisor both testified about the individual’s excellent 
work ethic and their view that he is an honest, trustworthy person.11 Neither witness 
appeared concerned about the individual’s past financial issues. Id. at 34, 47. 
 

B. Hearing Officer Evaluation of Evidence 
 
In considering the evidence before me, I first looked to the Adjudicative Guidelines. As 
an initial matter, I find that the individual was living beyond his means between his 
second and third bankruptcy filings, as evidenced by his purchase and financing of 

                                                 
10 Under the terms of the five-year Chapter 13 Plan, the individual has 52 more monthly payments to make 
to the Chapter 13 Bankruptcy Trustee. 
 
11 I accorded only neutral weight to the testimony of the current and former supervisor as I am prohibited 
from considering the possible impact of the loss of the individual’s access authorization upon the DOE 
program. See 10 C.F.R. § 710.27 (b). 



 7

multiple new vehicles during that time period. As for the second bankruptcy filing, I am 
not convinced that his financial plight at that time was beyond his control. It appears to 
have been a poor decision for the individual to assume two mortgages in an amount also 
seven times his joint household income, even leaving aside the two-year interest only, 
adjustable rate mortgage at issue. Based on these findings, I cannot mitigate the 
individual’s financial issues under Guideline F at ¶ 20 (b), i.e. the conditions that resulted 
in the financial problems were largely beyond the person’s control. 
 
Second, I cannot mitigate the security concerns at issue here under Guideline F at ¶ 20(a) 
because the behavior happened recently and repeatedly.  Furthermore, as explained more 
fully below, I cannot find at this point that the financial problems will not occur again. 
 
Third, while the individual and his wife have received credit counseling in connection 
with the third bankruptcy, I note that they also received similar counseling after their 
second bankruptcy filing.  Based on the record before me, I cannot find for purposes of 
Guideline F at ¶ 20(c ) that there are clear indications that the financial problem is under 
control. The individual did not convince me that he will be able to maintain his financial 
discipline once he is no longer under the supervision of the Chapter 13 Bankruptcy 
Trustee, or that he will be able to maintain the Chapter 13 payments should unexpected 
expenses arise.  
 
While I found the testimony of the individual and his wife credible that they both intend 
to act in a fiscally conservative manner in the future, I am concerned that the individual 
has made similar representations to the LSO on three other occasions in the past and has 
not had the resolve or discipline to monitor his finances. For example, in PSI #3, the 
individual stated that he and his wife were not going to buy anything new so they would 
not again find themselves in a precarious financial predicament. In PSI #4, the individual 
told the LSO that he planned to pay off his accounts and become debt-free. In PSI  
#5, he told the LSO that he would not buy anything that he did not need in the future, and 
would try to create a budget and stay within his means.  
 
Moreover, I am not convinced that the individual’s good intentions and modified lifestyle 
will be sustainable in the long term. Currently, they are on a payment plan with the 
Chapter 13 Trustee and have $793 per month in discretionary income. At the hearing, it 
was not clear to me how much of this money is being saved for unexpected expenses. 
The individual’s wife testified, “we’re going to have savings again.” Tr. at 91. The 
individual testified that “our intentions are to put that in the bank” but they have had to 
draw on it for miscellaneous items. Id. at 219-220.  Neither the individual nor his wife 
appears to be planning or budgeting for their stated goals (e.g. buying another house, 
retiring in five years), their son’s junior college expenses,12 or budgeting for emergency 
situations. While the husband stated that he writes down every expense he incurs, it is 
unclear if he has a written budget other than the Chapter 13 plan which only accounts for 
essential expenditures.     

                                                 
12 While the individual and his wife claim that they are both involved in their finances, the wife thought the 
expenses associated with her son’s junior college were $10,000 annually and the individual testified the 
cost was $1,000. 
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In prior cases involving financial irresponsibility, Hearing Officers have held that “[o]nce 
an individual has demonstrated a pattern of financial irresponsibility, he or she must 
demonstrate a new, sustained pattern of financial responsibility for a period of time that is 
sufficient to demonstrate that a recurrence of the past pattern is unlikely.” See Personnel 
Security Hearing, Case No. TSO-01078 (2011); Personnel Security Hearing, Case No. 
TSO-0878 (2010), Personnel Security Hearing, Case No. TSO-0746 (2009), Personnel 
Security Hearing, Case No. TSO-0732 (2009). At this point, it is simply too early for me 
to find that the individual has demonstrated a sustained pattern of financial responsibility 
for a significant period of time relative to his lengthy past period of financial 
irresponsibility. 
 
Based on the foregoing, I find that the individual has not mitigated the security concerns 
associated with Criterion L. 
 
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with Criterion L. I therefore cannot 
find that restoring the individual’s access authorization will not endanger the common 
defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 4, 2011 
 



*  The original of this document contains information which is subject to withholding 
from disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and 
replaced with XXXXXX’s. 

 
     August 11, 2011 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
    Hearing Officer Decision 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  April 21, 2011 
 
Case Number:   TSO-1049 
 
This Decision concerns the eligibility of  XXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As fully discussed below, after carefully considering the record before 
me in light of the relevant regulations, I have determined that the DOE should not grant 
the individual an access authorization at this time. 
 
I. Background 
 
The individual works for a DOE contractor and is an applicant for a DOE access 
authorization. Information uncovered during the individual’s background investigation 
about his recent alcohol consumption caused the Local Security Office (LSO) to conduct 
a Personnel Security Interview (PSI) with the individual. When the PSI failed to resolve 
the alcohol concerns, the LSO referred the individual to a DOE consultant psychiatrist 
(DOE psychiatrist) for an agency-sponsored evaluation. The DOE psychiatrist examined 
the individual in January 2011 and memorialized his findings in a report (Psychiatric 
Report). According to the DOE psychiatrist, the individual suffers from Alcohol Abuse, a 
mental illness that causes or could cause a significant defect in the individual’s judgment 
and reliability. Ex. 4 at 8.  At the time of the 2011 examination, the DOE psychiatrist did 
not believe that the individual was either rehabilitated or reformed from his Alcohol 
Abuse.2 Id.   

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a). Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 

2 The DOE psychiatrist also concluded that the individual suffers from combined type Attention 
Deficit/Hyperactivity Disorder (ADHD) with symptoms of inattention, hyperactivity and impulsivity. 
However, the DOE psychiatrist did not find that this mental condition, standing alone in this case, causes, 



 2

   
In March 2011, the LSO sent a letter (Notification Letter) to the individual advising him 
that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance. In an attachment to the Notification Letter, the 
LSO explained that the derogatory information fell within the purview of two potentially 
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections 
(h) and (j) (hereinafter referred to as Criterion J and Criterion H).3   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing, and I was appointed 
the Hearing Officer in the case. At the hearing which I conducted, five witnesses 
testified. The LSO called one witness and the individual presented his own testimony and 
that of three witnesses. In addition to the testimonial evidence, the LSO submitted six 
exhibits into the record; the individual tendered one. The exhibits will be cited in this 
Decision as “Ex.” followed by the appropriate numeric or alphabetic designation. The 
hearing transcript in the case will be cited as “Tr.” followed by the relevant page number. 
 
II.      Regulatory Standard 
 

A. Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 

                                                                                                                                                 
or may cause,  a significant defect in the individual’s judgment and reliability. For this reason, there is no 
security concern under 10 C.F.R. § 710.8(h) associated with the individual’s ADHD diagnosis. 
 
3  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in 
the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in 
judgment or reliability.” 10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, 
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical 
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).  
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appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 

B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites two criteria as the bases for suspending the 
individual’s security clearance, Criteria H and J.  To support Criterion H, the LSO relies 
on the opinion of the DOE psychiatrist that the individual suffers from Alcohol Abuse.  
 
As for Criterion J, the LSO cites the DOE psychiatrist’s opinion again and the following 
additional information: (1) the individual’s acknowledgement that from 2008 to June 
2010, he regularly consumed alcohol with the intent of becoming intoxicated; (2) the 
individual’s ADHD worsened his impulsivity and short temper when he drank to 
intoxication; (3) the individual’s refusal in 2009 to stop drinking despite medical advice 
that his alcohol consumption was adversely impacting his health; (4) his inability to 
maintain his abstinence despite his wife’s request in June 2010 that he stop drinking; and 
(5) his inability or unwillingness to stop drinking despite his representation to the LSO 
that he would attempt to do so in December 2010.   
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s alcohol use under both Criteria H and J. First, a mental 
condition such as Alcohol Abuse can impair a person’s judgment, reliability and 
trustworthiness. See Guideline I of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the 
Assistant to the President for National Security Affairs, The White House. Second, the 
excessive consumption of alcohol itself is a security concern because that behavior can 
lead to the exercise of questionable judgment and the failure to control impulses, which 
in turn can raise questions about a person’s reliability and trustworthiness. See id. at 
Guideline G. 
  
IV.      Findings of Fact  
 
By his own account, the individual began intentionally drinking to intoxication twice a 
month beginning sometime in 2007. Ex. 5 at 117. He claims that he only drank on 
weekends to relieve work-related stress. Id. at 118. According to the individual, he drank 
at this level until June 2010, when his wife urged him to stop drinking, citing its affect on 
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her, their children and their finances. Id. at 100, Ex. 4 at 3. He was only able to maintain 
his sobriety for three months, however. Id. at 120. In September 2010, the individual 
decided to celebrate his birthday with a friend and drank to intoxication. Ex. 4 at 4, Tr. at 
90.  He claims that he abstained from September 9, 2010, until November 2010, when, 
according to him, he become frustrated at work and resorted drinking a fifth of alcohol 
over a three to four-day period to relax. Ex. 4 at 121. He reported drinking to intoxication 
again over Thanksgiving 2010, and then consuming alcohol sometime in December 2010. 
Tr. at 91-92. 
 
The individual’s excessive alcohol consumption has negatively impacted his medical and 
psychological states. In 2005, the individual was diagnosed with an adjustment disorder 
with depressed mood which required him to take antidepressant medication. Id. at 102. 
The individual’s drinking, according to the DOE psychiatrist, worsened the individual’s 
depressive symptoms. Id. In addition, the individual suffers from ADHD, with symptoms 
of inattention, hyperactivity and impulsivity. Ex. 4 at 8, Tr. at 101. When the individual 
drinks to excess, the impulsiveness associated with the ADHD worsens, as does his short 
temper. Ex. 4 at 12. In 2009, the individual’s doctor advised him to stop drinking because 
of its impact on his elevated triglyceride levels. Id. at 8, Tr. at 99-100.  Finally, the 
individual suffered bouts of gastroesophageal reflux disease (GERD) or alcoholic 
gastritis after each heavy drinking episode. Ex. 4 at 8. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)4 and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be restored. I cannot find that restoring the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
 
A. The Individual Suffers from Alcohol Abuse  

 
The DOE psychiatrist explained in detail in the Psychiatric Report and at the hearing how 
the individual met the diagnostic criteria set forth in the Diagnostic and Statistical 
Manual of Mental Disorders, by the American Psychiatric Association, 4th edition, Text 
Revision (DSM-IV-TR) for Alcohol Abuse. Ex. 4, Tr. at 99-106. The individual did not 

                                                 
4   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
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present any expert testimony5 to undermine this diagnosis. Instead, he offered the 
testimony of his wife who expressed her disagreement with the DOE psychiatrist’s 
diagnosis of Alcohol Abuse. Tr. at 21-22. The wife compared the behavior of her 
husband with that of her parents, both of whom were alcoholics, and noted that her 
husband’s alcohol consumption and the behavior he exhibits while drinking is not at all 
like that of her parents. Id. at 125. 
 
I find that the view of a lay person is not sufficient to overcome the opinion of a board- 
psychiatrist who has many decades of experience diagnosing and treating mental 
conditions, including substance abuse conditions. Accordingly, based on the compelling 
testimony of the DOE psychiatrist, I find that the individual suffers from Alcohol Abuse. 
 
B. Evidence of Rehabilitation and Reformation from Alcohol Abuse 

 
The DOE psychiatrist stated that the individual needs outpatient treatment of moderate 
intensity (one time per week) for a period of one year to demonstrate adequate evidence 
of rehabilitation or reformation. Ex. 4 at 12. Among the treatment options suggested by 
the DOE psychiatrist were substance abuse counseling, and Alcoholics Anonymous (AA) 
or the SMART program. Id. The DOE psychiatrist noted, however, that the individual 
first needs the desire to enter into treatment. Id. 
 
The individual testified, and his wife corroborated, that he has been abstinent from 
alcohol for approximately three and one-half months as of the date of the hearing. Tr. at 
15, 73. They both maintain that family support will help the individual maintain his 
sobriety. Id. at 16, 80. The individual has not received any treatment or substance abuse 
counseling for his Alcohol Abuse, nor participated in any self-help groups such as AA. 
He has only received treatment from a nurse for his Attention Deficit Disorder (ADD). 
The nurse, who has seen the individual for the last six months, testified that she is not 
treating the individual for any alcohol-related problem.  
 
The DOE psychiatrist listened to all the testimony at the hearing before testifying 
himself. He commented that it was positive that the individual has remained abstinent for 
three and one-half months, and is undergoing treatment for his ADHD or ADD. Tr. at 
106.  He reaffirmed his opinion that he provided in his Report that the individual needs 
an outpatient treatment program of moderate intensity such as AA one time per week, or 
individual substance abuse counseling of a frequency to be determined by the counselor. 
Id. The individual must, according to the DOE psychiatrist, remain abstinent from 
alcohol for one year in order to demonstrate adequate evidence of rehabilitation or 
reformation. Id. at 113. 
 
In a post-hearing statement, the nurse related that after reviewing the DOE psychiatrist’s 
Report, she will be referring the individual to a substance abuse counselor for treatment 

                                                 
5 The individual’s expert, a certified nurse family practitioner (nurse), testified that the individual did not 
tell her that the DOE psychiatrist had diagnosed him with Alcohol Abuse.  Tr. at 54.  She did not know that 
the individual had been counseled by a physician in 2009 to stop drinking, or that he had previously 
relapsed when he attempted to remain sober. Id. at 60. 
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and will recommend that he attend AA. Ex. A. She did not offer her opinion about his 
prognosis, however, in her post-hearing statement. The DOE psychiatrist reviewed the 
nurse’s post-hearing submission, and provided a statement that the new information 
related by the nurse did not alter his opinion about the kinds of alcohol treatment that the 
individual should undergo, or the duration of his abstinence. 
  
C. Hearing Officer Evaluation of Evidence 
 
The evidence is clear that the individual is not adequately reformed or rehabilitated from 
his Alcohol Abuse. He has only been abstinent for three and one-half months, far short of 
the one year period recommended by the DOE psychiatrist.  Given that the individual has 
abstained from alcohol for more than three months previously before relapsing, the one 
year mark is critically important here. In addition, the individual has received no 
substance abuse counseling or treatment. While the individual and his wife both believe 
that family support will allow him to maintain his sobriety, I am not convinced at this 
early stage of his recovery that this network of support will be sufficient.  
 
It is certainly positive that the nurse who is treating the individual for ADHD or ADD 
will be recommending that he attend substance abuse counseling and AA meetings when 
they meet to discuss a treatment plan for him. However, assuming that the individual 
agrees to embark on the recommended substance abuse counseling and AA, it will only 
be beginning his rehabilitation journey. Hence, it is far too early for me to make a 
predictive assessment that he will maintain his sobriety.  
 
In the end, the individual has not provided adequate evidence to show that he is 
rehabilitated or reformed from his Alcohol Abuse.  I therefore find that he has not 
mitigated the security concerns at issue in this proceeding.  
 
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria H and J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with either criteria. I therefore 
cannot find that granting the individual an access authorization will not endanger the 
common defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be granted.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: August 11, 2011 
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DEPARTMENT OF ENERGY 
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Hearing Officer's Decision 

Personnel Security Hearing 

April 29, 2011 

TS0-1051 

This Decision concerns the eligibility of (the Individual) for 
access authorization, also referred to as a security clearance. The regulations governing 
the Individual's eligibility are set forth at 10 C.F.R. Part 710, "Criteria and Procedures for 
Determining Eligibility for Access to Oassified Matter or Special Nuclear Material." 
This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual is eligible for access authorization)/ For the 
reasons detailed below, I have concluded that the Individual is not eligible for access 
authorization. 

I. Procedural Histon; 

In December 2009, the Individual applied for a security clearance by completing a 
Questionnaire for National Security Positions (QNSP). DOE Ex. 7 at 1. Information he 

• provided on the QNSP and that was obtained during an Office of Personnel 
Management background investigation (OPM investigation) prompted. a May 2010 
Personnel Security Interview (PSI). DOE Ex. 8. In March 2011, the DOE informed the 
Individual that derogatory information raised security concerns under 10 C.F.R. 
§ 710.8(£), (k), and (l) (Criterion F, K, and L, respectively). See Notification Letter, March 
7, 2011. The Notification Letter also informed the Individual that he was entitled to a 
hearing before a Hearing Officer in order to resolve the security concerns. ld. 

l/ Access authorization (or security clearance) is an administrative deterrrtination that an 
individual is eligible for access to classified matter or special nuclear material. 10 C.P.R. 
§ 710.5(a). 



The Individual requested a hearing before the Office of Hearings and Appeals (OHA), 
DOE Ex. 2, and the OHA Director appointed me to serve as the Hearing Officer. Prior 
to the hearing, the parties submitted exhibits. The Individual testified and presented 
four witnesses. 

II. Governing Standards 

Under Part 710 certain types of information raise concerns about whether an individual 
is eligible for access authorization. Derogatory information includes, but is not limited 
to, the information specified in the regulations. 10 C.P.R. § 710.8. Once a security 
concern exists, the individual has the burden to bring forward sufficient evidence to 
resolve the concern. In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature, extent, and 
seriousness of the conduct at issue; the circumstances surrounding the conduct, 
including knowledgeable participation, and how frequently and recently it occurred; the 
age and maturity of the individual; and the absence or presence of reformation or 
rehabilitation. Id. § 710.7(c). The decision concerning eligibility is a comprehensive, 
common-sense judgment based on a consideration of all relevant information, both 
favorable and unfavorable. Id. § 710.7(a). In order to reach a favorable decision, the 
Hearing Officer must find that "the grant or restoration of access authorization to the 
individual would not endanger the common defense and security and would be clearly 
consistent with the national interest." Id. § 710.27(a). 

III. DerogatonJ Iuformation and Associated Security Concerns 

As stated above, the Notification Letter cites concerns under Criteria P, J, and L. 
'criterion P applies where an individual has deliberately misrepresented, falsified, or 
omitted significant information in response to official inquiry on a matter that is relevant 
to a determination regarding eligibility for DOE access authorization. 10 C.P.R. 
§ 710.8(£); see also Revised Adjudicative Guidelines for Determining Eligibility for Access 
to Oassified Information issued on December 29, 2005, by The White House 
(Adjudicative Guidelines) 11 16(a) (deliberate omission, concealment, or falsification of 
relevant facts from any personne: security questionnaire, personal history statement, or 
similar form used to conduct investigations or determine security clearance eligibility or 
trustworthiness). Criterion K applies where an individual has trafficked in, sold, 
transferred, possessed, used, or experimented with an illegal drug. 10 C.P.R.§ 710.8(1<); 
see also Adjudicative Guidelines 11 24. Criterion L applies where an individual has 
engaged in conduct casting doubt on whether he is "honest, reliable, and trustworthy." 
10 C.P.R.§ 710.8(1); see also Adjudicative Guidelines~ 15 (conduct involving questionable 
judgment, lack of candor, dishonesty, or unwillinguess to comply with rules and 
regulations). 
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The Individual submitted his QNSP in December 2009. On the QNSP, he admitted that 
he had been arrested for marijuana possession in approximately April1998, but stated 
that he was "proven to have not been involved in any wrongdoing." DOE Ex. 7 at 48. 
He also denied ever having used any illegal drugs. In January 2010, the Individual 
submitted an updated QNSP in which he admitted to having used marijuana in 2000. 
During his OPM investigation, the Individual again admitted that he used marijuana in 
2000, but denied any other illegal drug use. At the May 2010 PSI, the Individual 
admitted that he was smoking marijuana at the time of his 1998 arrest for possession. 
He also admitted that he used marijuana in 2007 and mushrooms in 2009. 

IlT. Tlte Heal'ing Testimony 

At the hearing, the Individual testified that he never used illegal drugs on a regular 
basis. Tr. at 64. He testified that he lied on the QNSP because he was afraid he would 
not be granted an access authorization if he admitted to his illegal drug use. Tr. at 57. 
He further testified that his dishonesty concerned him, so he told the OPM investigator 
that he used illegal drugs in 2000. Tr. at 56. According to his testimony, he admitted to 
all his illegal drug use at the PSI. Tr. at 57. The Individual testified that he was 
relieved when he was finally honest. Tr. at 57. 

The Individual's girlfriend, his supervisor, and a friend testified in support of the 
Individual. The Individual's girlfriend testified that they met in 2003. Tr. at 8. She 
has never seen him use drugs. Tr. at 14. She testified that he is a trustworthy person 
and she would trust him with anything. Tr. at 11. His supervisor testified that they 
have known each other for a couple of years. Tr. at 17. About one and a half years 
prior to the hearing, they began working together on a daily basis. Tr. at 17. They 
occasionally socialize together. Tr. at 17. The supervisor testified that he has not seen 
any evidence of illegal drug use by the Individual. Tr, at 21. He stated that the 
Individual is a "genuine guy." Tr. at 22. He has no reason to question his honesty. 
Tr. at 22. The Individual's friend testified that they met in college in about 1994 and 
have been roommates a few times over the years. Tr. at 24-25. The friend has seen him 
use drugs. Tr. at 25. He testified that the last time they used drugs together was in 
2008. Tr. at 31. He stated that the Individual was not a habitual drug user. Tr. at 26. 
He opined that the Individual had experimented on a limited basis. Tr. at 26. 

The Individual's psychologist testified that the Individual has been suffering from 
anxiety and depression. Tr. at 36. The original medications prescribed by his family 
doctor were not helpful. Tr. at 36. The psychologist, along with a psychiatrist, 
changed his medication. Tr. at 36. His episodes of depression have eased. Tr. at 
37-38. His episodes of passing out have diminished.Y Tr. at 37. His work schedule, 

Y The Individual stated during a pre-hearing conference that he suffers from syncope, which is a 
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including overtime, has improved. Tr. at 37. The psychologist testified that she does 
not see any evidence of drug abuse in the Individual. Tr. at 39. She opined that "there 
is nothing that is untrustworthy" in the Individual. Tr. at 28, 38, 40. 

V. Fittdittgs of Fact a11d A11alysis 

A. Criterion F 

I find that the LSO properly raised a Criterion F security concern based on the 
Individual's falsifications on his December 2009 QNSP, his January 2010 QNSP, and 
during his May 2010 PSI. First, the Individual reported an arrest in approximately 
April1998 for marijuana possession. The Individual stated on the QNSP that he was 
"prqven to have not been involved in any wrongdoing," when, in fact, he admitted at the 
PSI that he was in possession of marijuana and the charge was dropped because the 
police officer failed to show at the hearing. Thus, the Individual's statement that he was 
"proven" not to have been involved in wrongdoing is intentionally inaccurate. 

Second, on his December 2009 QNSP, the Individual answered "no" to Question 23a, 
regarding whether he had used illegal drugs in the prior 10 years. On his January 2010 
QNSP, he disclosed marijuana use in 2000. During the OPM investigation, he denied 
any other drug use. However, during his May 2010 PSI, he admitted that he had used 
marijuana in 2007 and mushrooms in 2009.~ His friend testified that they last used 
illegal drugs together in 2008. 

The Individual presented no evidence at the hearing to mitigate the falsifications on his 
QNSPs and in his May 2010 PSI, other than his statement that he was concerned he 
would not be granted access authorization if he told the truth. He did present some 
evidence that he is trustworthy, including the testimony from his girlfriend, his 
supervisor, his friend, and his psychologist. When questioned if a recently diagnosed 
mental condition11 could have caused the Individual to falsify information on the QNSP, 
the psychologist opined that his illness may cause a person to be inattentive to details. 

medical term for fainting. During the hearing, he suffered one episode as he did during the PSI. 
Tr. at 55. 
'VAt the PSI, when asked when he last touched illegal drugs, the Individual admitted to using 
marijuana in 2007. DOE Ex. 8 at 4. A couple of minutes later during the PSI he was asked 
again when he last touched illegal drugs and stated that he used mushrooms the previous 
surruner. Id. at 8. Finally, the Individual admitted that he "may" have used mushrooms in 
October 2009. ld at 32-33. 
!J The Individual's friend ;md psychologist both testified that the Individual has recently been 
diagnosed with bi-polar disorder. Tr. at 26, 37. 
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The evidence presented is insufficient to resolve the concerns ansmg from the 
Individual's falsifications on the QNSP and during the PSI. The Individual did not 
come forward on his own to correct his inaccurate description of the legal disposition of 
his 1998 arrest or to disclose his 2007 and 2009 illegal drug use, Rather, he only 
admitted under further questioning at the PSI that he falsified information on the QNSP 
concerning his illegal drug use.§! Falsification about illegal activity is a serious matter. 
See Adjudicative Guidelines ~ 17(c); Personnel Securitlj Hearing, Case No. TS0-0961 
(January 28, 2011). Furthermore, the Individual shows a pattern of falsification. The 
Individual lied about his illegal drug use first on the December 2009 QNSP, then on his 
January 2010 QNSP, and finally to the OPM investigator. Therefore, the Individual has 
not mitigated the security concern raised under Criterion F. 

B. Criterion K 

'The Individual has admitted that he used illegal drugs. At the PSI and during the 
hearing, the Individual stated that he used psilocybin mushrooms in 2009.§! Tr. at 53. 
He also stated at the PSI that he last smoked marijuana in approximately 2007 or 2008. 
Tr. at 53. The Individual's friend testified that they have smoked marijuana together 
and used mushrooms. · Tr. at 25. The Individual testified, as did his friend, that the 
Individual did not use illegal drugs habitually.Zf Tr. at 26, 52-53. 

I believe that the Individual's drug use was infrequent and has ceased at this time. 
However, given the totality of the circumstances in this case, including the Individual's 
falsifications, I cannot find that the Individual has presented enough evidence to 
mitigate the Criterion K concern at this time. Initially, I note that the Individual was a 
mature individual of 34 years of age in 2009 at the time of his last reported drug use. In 
addition, the Individual and his friend both testified that the Individual supplied the 
mushroorns in 2009. Tr. at 32, 65. We have previously found that a period of two 
years of abstinence is sufficient to show an intent not to use illegal substances in the 
future. Personnel Securitlj Hearing, Case No. VS0-0321 (Aprill7, 2000). However, with 
the Individual's age at his last use, his supplying the illegal drugs, and his recent 
falsifications regarding his illegal drug use, I crumot find a year and a half period 
sufficient here. While I do not believe the Individual's drug use is likely to recur, I 
carmot find that the likelihood is sufficiently low to mitigate the Criterion K concerns. 

r>J The Notification Letter did not raise his falsifications to the OPM investigator under 
Criterion F. Rather, the Notification Letter stressed that he admitted his 2009 illegal drug use 
after being questioned a second and third time at the PSI. DOE Ex. 3 at 5. 
Y His friend testified that they last used mushrooms in 2008. The exact year is not critical. 
V However, he did state during his PSI that, from the age of 18 to approximately 24, he smoked 
marijuana once or twice a week. 
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C. Criterion L 

The Criterion L concerns raised in the Notification Letter are based on the concerns 
raised under Criteria F and K. Since the Individual has not mitigated the Criteria F and 
K concerns, I cannot find that he has presented any evidence to mitigate the Criterion L 
concern. 

VI. Conclusion 

As the foregoing indicates, the Individual has not resolved the security concerns cited in 
the Notification Letter under Criteria F, K, and L. Therefore, I conclude that the 
Individual has not shown that granting his access authorization would not endanger the 
common defense and security and would be clearly consistent with the national interest. 
10 C.P.R. § 710.27(a). Consequently, it is my decision that the Individual's access 
authorization should not be granted at this time. The parties may seek review of this 
decision by an Appeal Panel. 10 C.P.R.§ 710.28(b)-(e). 

Ja et R. H. Fishman 
aring Officer 

ffice of Hearings and Appeals 

Date: AUG 4 20H 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

 

                                                          August 17, 2011

                                                   

                                                  DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 9, 2011

Case Number: TSO-1052

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

The individual works for a DOE contractor and is an applicant for a DOE access authorization.   In

January 2011, as part of a background investigation, the Local Security Office (LSO) conducted a

Personnel Security Interview (PSI) of the individual to address falsification issues related to the

individual, as well as the individual’s alcohol use.  In addition to the PSI, the LSO requested the

individual’s medical records and recommended a psychiatric evaluation of the individual by a DOE

consultant psychiatrist (DOE  psychiatrist).  The DOE psychiatrist examined the individual in

February 2011 and memorialized his findings in a report (Psychiatric Report).  According to the

DOE psychiatrist, the individual suffers from Alcohol Abuse, without adequate evidence of

rehabilitation or reformation.  The DOE psychiatrist further concluded that the individual’s Alcohol

Abuse is a mental illness that causes or may cause a significant defect in his judgment and reliability.
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2/ Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant information

from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, . . . 10 C.F.R. § 710.8(f).  Criterion

H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion of a

psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”  10

C.F.R. § 710.8(h).  Finally, Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually

to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).  

In April 2011, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of three potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (f), (h) and (j) (hereinafter referred to as Criteria F, H

and J respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist. The individual presented the testimony of

two witnesses - his union steward and an Employee Assistance Program (EAP) counselor.  He also

testified on his own behalf.  The DOE submitted a number of written exhibits prior to the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.
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B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites three criteria as bases for denying the individual’s security clearance;

Criteria F, H and J.  To support its reliance on Criterion F, the LSO stated that on August 5, 2010,

the individual signed and dated a Questionnaire for National Security Positions (QNSP) stating that

he only used cocaine 10 times from February 2008 to April 2008.  However, the individual clarified

in his January 2011 PSI that he used cocaine in 2006 or 2007 up to four times a week until he quit

in December 2007.  He admitted that he was trying to minimize his use when completing his QNSP.

The individual also stated in his 2011 PSI that he used cocaine only once in 1990 and did not use

again until 2006 and 2007.  However, on a March 2003 QNSP, he listed that he used cocaine 10

times from April 1990 to May 1991.  In addition, on the March 2003 QNSP, the individual listed that

he used marijuana 20 times from 1990 to 1991.  However, during his 2011 PSI, he admitted that he

actually used marijuana every weekend from 1988 to 1991.  Again, the individual admitted that he

purposefully minimized his use on his QNSP.  DOE Exh. 1.

From a security standpoint, false statements made by an individual in the course of an official inquiry

regarding a determination of eligibility for DOE access authorization raise serious issues of honesty,

reliability and trustworthiness.  The DOE security program is based on trust, and when a security

clearance holder breaches that trust, it is difficult to determine to what extent the individual can be

trusted again in the future.  See Guideline E of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to the

President for National Security Affairs, The White House.      

To support Criterion H, the LSO relies on the DOE psychiatrist’s report that the individual suffers

from Alcohol Abuse.  As for Criterion J, the LSO cites the DOE psychiatrist’s opinion and the

following information: (1) the individual’s admission during his February 2011 psychiatric

evaluation that the last time he “drank too much” was in December 2010 when he consumed four

to five beers and one mixed drink; (2) his acknowledgment that from 2008 to December 2010, he

consumed alcohol “more than he should have” and was using alcohol as an escape from the

difficulties in his divorce; (3) his admission that he drank to the point of intoxication in November

2010; (4) his admission that in 2007, he drove home with his three year-old son as a passenger in his

vehicle while he was “borderline buzzed/intoxicated” after consuming six beers; and (5) his

admission that from 2006 or 2007 to December 2008, he would consume up to a six pack of beer

in one evening during the weekdays and a six pack of beer and two shots of whiskey on at least a

monthly basis during the weekends.  DOE Exh. 1.  



- 4 -

3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s alcohol use under both Criteria H and J.  First, a mental condition such as

Alcohol Abuse can impair a person’s judgment, reliability and trustworthiness.  See Guideline I of

the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information

issued on December 29, 2005, by the Assistant to the President for National Security Affairs, The

White House.  Second, the excessive consumption of alcohol itself is a security concern because that

behavior can lead to the exercise of questionable judgment and the failure to control impulses, which

in turn can raise questions about a person’s reliability and trustworthiness.  See id. at Guideline G.

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has a history of alcohol use since the

age of 13.  From ages 13 to 18, he drank about two to four beers twice a month.  See DOE Exh. 4.

In 1991, around the age of 19, the individual stopped drinking for about five years, after he graduated

from high school, married and became a father.  Id. Around 1996, he resumed drinking in

moderation, generally drinking six or seven beers over the course of a weekend.  Id.  The

individual’s drinking increased in February 2006, when he separated from his wife, until December

2008.  Id.  According to the individual, he would consume up to a six-pack of beer in a single

evening during the weekdays and a six-pack of beer and two shots of whiskey on a least a monthly

basis during the weekends.  Id.  During his January 2011 PSI, the individual admitted to drinking

to the point of intoxication on numerous occasions from February 2008, when his divorce became

final, to December 2010.  See DOE Exh. 1.  The individual stated that he used alcohol as an escape

from the difficulties in his divorce and estimated that he drank to the point of intoxication about five

to seven times in 2010. Id.  In his PSI, he states that the last time he abused alcohol was on

December 21, 2010, after consuming six or seven beers.  In addition, during his PSI, the individual

also discussed his drug history and use and admitted that he intentionally minimized his use on a

March 2003 QNSP and an August 2010 QNSP because “he did not want to look like a drug addict.”

Id.

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should not be granted.  I cannot find that granting the individual’s DOE security

clearance will not endanger the common defense and security and is clearly consistent with the
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4/ After the hearing, I held the record open for three weeks to give the EAP counselor an opportunity to review

the DOE psychiatrist’s report and to submit his own report, including his prognosis for the individual.  The EAP

counselor did not submit any post-hearing information.

5/ The individual also offered the testimony of his union steward who has known the individual since high school.

The union steward testified that he did not see the individual drink during the course of his marriage, but did observe

him drink a couple of beers after his divorce.  He further testified that the individual has made positive changes since

his divorce, including his participation in AA.  

national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision

are discussed below.

A. The Diagnosis of Alcohol Abuse

The DOE psychiatrist explained in detail in the Psychiatric Report and at the hearing how the

individual met the diagnostic criteria set forth in the Diagnostic and Statistical Manual of Mental

Disorders, by the American Psychiatric Association, 4th edition, Text Revision (DSM-IV-TR) for

Alcohol Abuse.  DOE Exh. 4, Tr. at 66-80.  During the hearing, the individual offered the testimony

of his EAP counselor as expert testimony related to his diagnosis of Alcohol Abuse.  The EAP

counselor, who has met with the individual twice since May 2011, testified that he had not reviewed

the DOE psychiatrist’s report, and had not worked with the individual for a sufficient amount of time

to be able to determine whether the individual suffers from Alcohol Abuse.  However, he did testify

that the individual has shown interest in working on his alcohol problem.  4/  Based on the

compelling testimony of the DOE psychiatrist, I find that the individual suffers from Alcohol Abuse.

B. Evidence of Rehabilitation and Reformation from Alcohol Abuse

The individual did not dispute his alcohol use.  At the hearing, he testified that he was still drinking

at the time he was evaluated by the DOE psychiatrist, but that he last drank alcohol on May 6, 2011,

approximately two months prior to the hearing.  Transcript of Hearing (Tr.) at 46.  He further

testified that he has attended two sessions of AA and has been seeing a counselor for about four or

five years to help him with issues related to his divorce.  Id. at 48 and 49.  The individual stated that

he does not miss drinking, but admitted that it is a difficult process that will take time.  Id. at 51.  He

stated that his future intentions are to be completely sober.  Id. at 52.  The individual’s support

system includes his mother, his current girlfriend and his union steward.    5/   

After listening to the testimony of all of the witnesses in this case, the DOE psychiatrist opined that

the individual is in the early stages of recovery, achieving two months of sobriety.  Id. at 66.  He

maintained that he still recommends one year of treatment and sobriety for the individual to

demonstrate adequate evidence of rehabilitation or reformation.  Id. at 67.  According to the DOE

psychiatrist, if the individual can achieve one year of sobriety, he will be in the 90th percentile of

alcoholics who will be able to maintain sustained recovery.  Id.  He commented that although the

individual got a late start in entering a treatment program, he has taken a positive step by working

with an EAP counselor as well as receiving counseling related to the stress of his divorce.  Id. at 68.
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6/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The text of a

cited decision may be accessed by entering the case number of the decision in the search engine located at

http:www.oha.doe.gov/search.htm.  

In terms of the individual’s prognosis, the DOE psychiatrist stated that the fact that the individual

has abused other substances in the past makes it more difficult to stop drinking.  Id. at 70.  He noted

that the fact that the individual is still dealing with the stress of his divorce, including working out

a parenting plan with his ex-wife, makes him vulnerable.  Id. at 71.  However, he reiterated that the

individual has made a good start with two months of sobriety.  Id. at 73.

C. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  6/  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychiatrist, who opined that the individual is in the

early stage of recovery from Alcohol Abuse and should achieve at least one year of treatment, i.e.,

participation in AA, and sobriety to be considered adequately rehabilitated.  Moreover, from a

common-sense perspective, various factors militate against granting the individual’s access

authorization.  Although the individual has stated that he has been sober for two months, has

attended two sessions of AA and is meeting with a counselor, it  is clear that the individual is only

in the early stages of addressing his alcohol problem.  The individual who now acknowledges that

addressing his alcohol problem is a difficult process that will take time, is still dealing with

significant stress associated with his divorce.  The individual has not yet demonstrated a commitment

to treatment nor has he yet established a pattern of responsible use.  See Adjudicative Guideline G

at 23(b).  Based on the foregoing, I find that the individual is in the early stage of recovery and

therefore has not demonstrated adequate evidence of rehabilitation or reformation.  For this reason,

I find that he has not mitigated Criteria H and J.

D. Falsifications on QNSPs

The key issue under Criterion F is whether the individual has brought forward sufficient evidence

to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE. In

considering this question, I found that the nature of the individual’s omissions was serious.  The

individual’s lack of candor concerning his drug use could increase his vulnerability to coercion or

blackmail and raises important security concerns.  The DOE must rely on individuals who are

granted access authorization to be honest and truthful.  This important principle underlies the

criterion set forth in 10 C.F.R. § 710.8(f).

During the hearing, the individual was questioned about his omissions on his March 2003 and

August 2010 QNSPs.  When asked whether he intentionally withheld information regarding his

marijuana and cocaine usage, the individual stated that he “minimized” his usage because he did not

want to admit that he had a problem.  Tr. at 39.  He testified that the years that he used marijuana and

cocaine represented a “rough time in [his] life,” stating that he “did not want to remember that part
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7/ In OHA cases regarding falsifications where the individual knowingly maintained a falsehood for a period of

time, we have compared the individual’s pattern of responsible conduct to the length of time the individual maintained

a falsification.  See Personnel Security Hearing, Case No. TSO-0394 (2006) (six months of honest behavior not

sufficient to mitigate dishonesty that spanned nine months); Personnel Security Hearing, Case No. TSO-0302 (2006)

(10 months of honest behavior not sufficient to mitigate falsehood that spanned 16 years); Personnel Security Hearing,

Case No. VSO-0440 (2001) (18 months of responsible, honest behavior sufficient evidence of reformation from

dishonesty that spanned six months in duration).

of his life.”  Id.  He further testified that he understood that he was misrepresenting his drug usage

on the QNSPs.  Id. at 42.   Finally, the individual testified the he now understands the importance

of telling the truth and stated that he intends to be honest in the future.  Id. at 43.  

After considering all of the evidence before me, I find that the individual has not mitigated the

security concerns arising from omissions on his QNSPs regarding his drug use.  The individual has

maintained his falsification for eight years when he misrepresented his actual marijuana use on his

March 2003 QNSP.  In addition, he falsified information about his cocaine use most recently on his

August 2010 QNSP.  Although the individual asserts that he intends to be honest in the future, he

has not yet established a pattern of honesty to decrease his vulnerability to coercion or blackmail.

7/  I therefore find that the individual has not mitigated the security concerns raised by Criterion F.

    

E. Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria F, H and J.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria F, H and J.   I therefore cannot find that granting the individual’s access authorization

would not endanger the common defense and security and would be consistent with the national

interest.  Accordingly, I find that the individual’s access authorization should not be granted.  The

parties may seek review of this Decision by an Appeal Panel under the regulations set forth at

10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date:   August 17, 2011       
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   May 9, 2011  
 
Case Number:   TSO-1053 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.   Before granting the individual his security clearance in June 
2010, the Local Security Office (LSO) considered a history of arrests and workplace discipline that 
took place between 2000 and 2006 and determined that any security concerns they might raise had 
been mitigated.  On November 13, 2010, the local police responded to a call for assistance regarding 
an altercation between the individual and his wife.  After duly reporting the incident to his employer, 
he was interviewed by the LSO.  During that personnel security interview (PSI), he stated that he 
had not struck his wife on the evening of November 13, 2010.  That statement was inconsistent with 
the statements the sheriff’s office had obtained from his wife and two daughters in the course of 
investigating the November 13 incident. Because the LSO could not resolve these discrepancies to 
its satisfaction, and because the individual has a history of criminal activity, it determined that 
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derogatory information existed that cast into doubt the individual’s eligibility for access 
authorization. The LSO informed the individual of this determination in a Notification Letter that set 
forth the DOE’s security concerns and the reasons for those concerns. Exhibit 1. The Notification 
Letter also informed the individual that he was entitled to a hearing before a Hearing Officer in order 
to resolve the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The LSO introduced 26 exhibits into the record of this 
proceeding.  The individual introduced four exhibits and at the hearing presented his testimony and 
that of his wife.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
The individual has engaged in a number of acts of criminal misconduct over the past 20 years.  In 
1991, he was arrested and charged with Driving While Intoxicated.  In 1996, he was arrested and 
charged with Disorderly Conduct—Fighting.  In 1999, he was arrested and charged with Public 
Intoxication as a passenger in a vehicle driven by a person charged with Driving While Intoxicated.  
He was arrested in 2000 and 2001 for failure to pay speeding tickets.  Two unrelated events, also in 
2000, caused him to be arrested for Criminal Mischief in one instance and earned him four months 
of disciplinary probation and one day of suspension without pay in the other, which concerned his 
excessive use of force as a prison guard.  In more recent years, he was arrested and charged with 
Assault Causing Bodily Injury—Family Violence after he was involved in a fight with his brother in 
2006, and with the same offense after his November 13, 2010, altercation with his wife.  Exhibit 1.   
The LSO also concluded that the individual had provided false information during his PSI about his 
use of force during the November 13 incident.  Id.  
 
An individual’s failure to provide accurate  information regarding personal events that might have a 
bearing on his access authorization and his history of criminal conduct raise national security 
concerns under paragraphs (f) and (l) of the criteria for eligibility for access to classified matter or 
special nuclear material set forth at 10 C.F.R. § 710.8.  Criterion F concerns arise when the LSO 
learns that an individual “[d]eliberately misrepresented, falsified, or omitted significant information 
from a  . . . [QNSP], a personnel security interview, written or oral statements made in response to 
official inquiry on a matter that is relevant to a determination regarding” access authorization.  
10 C.F.R. § 710.8(f).    As support for invoking this criterion, the Notification Letter cites the 
individual’s statements during his January 2011 PSI that he never struck or hit his wife during the 
November 13 incident, though records from the local sheriff office contained statements by the wife 
and two witnesses that he punched his wife and his own statement that he hit her accidently.3 
Exhibit 1.  Under Criterion L, concerns arise when derogatory information indicates that an 
individual has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy.”  10 C.F.R. § 710.8(l).  The 
Notification Letter cites the individual’s eight arrests and one workplace disciplinary action as 
derogatory information that supports the invocation of Criterion L. 
 
This derogatory information adequately justifies the DOE’s invocation of Criteria F and L, and 
raises significant security concerns. Conduct involving questionable judgment, lack of candor, 

                                                 
3   As discussed below, the individual denied at the hearing that he had made such a statement.  See n.4 below. 



 
 - 3 - 
 
dishonesty, or unwillingness to comply with rules and regulations can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information.  Of special 
interest is any failure to provide truthful and candid answers during the security clearance process or 
any other failure to cooperate with the security clearance process.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, The White House 
(December 19, 2005) (Adjudicative Guidelines), at Guideline E.  Criminal activity creates doubt 
about a person’s judgment, reliability, and trustworthiness, and by its very nature, calls into question 
a person’s ability or willingness to comply with laws, rules and regulations.  Adjudicative 
Guidelines at Guideline J. 
 
III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996).  The regulations 
further instruct me to resolve any doubts concerning the individual’s eligibility for access 
authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
A.  Criterion F:  Deliberate Falsification 
 
The LSO’s expressed concern under Criterion F relates to a single occurrence of alleged falsification 
by the individual:  his denial during the January 2011 PSI of any physical assault on his wife on the 
evening of November 13, 2010.  At the hearing, the individual and his wife testified as to the course 
of events that resulted in the individual’s arrest and charge with assault following the November 13 
incident.  Given the consistency of their testimony, I find that the following narrative accurately 
describes the events of that evening and the ensuing days. Because I find the individual’s testimony 
credible about what transpired on the evening in question, I conclude that the individual did not 
deliberately misrepresent, falsify or omit significant information during his PSI.   
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The individual, his wife, her younger daughter and their son went bowling on the evening of 
November 13, 2010, with his extended family to celebrate his wife’s completion of her master’s 
program.  Transcript of Hearing (Tr.) at 9, 12, 47.  In the course of the evening, his wife got 
intoxicated.   Id. at 14.  The individual was not intoxicated that evening; he stopped drinking when 
he realized his wife was drinking heavily.  Id. at 38, 48.  The individual overheard a friend of the 
family making rude comments about his wife.  Id.  at 10.  As they were leaving the bowling alley, 
the individual exchanged words with the family friend, the family friend pushed the individual, and 
family members separated the two combatants.  Id.  at 11, 47; Exhibit 10 at 4.  The individual’s wife 
became upset that her husband could not hold his temper and blamed him for spoiling her evening.  
Id. at 12.  Though she was intoxicated, the wife insisted on driving home, her husband at her side, 
her younger daughter in the back seat.  (Their son left with other relatives to spend the night with a 
cousin.)  Id. at 13.  Once home, the wife wanted to discuss the individual’s offensive behavior, but 
the husband did not.  He moved to leave the car, but she grabbed his arm.  He slipped loose from 
her, took the daughter inside, and readied her for bed.  Id. at 36-37, 49-50.4  The wife remained in 
the car and called the police, reporting a different version of the events:  her older daughter, of 
driving age, had picked them up from the bowling alley and driven them home, and on arriving 
home her husband punched her in the face.  Exhibit 10 at 4.  Before the police arrived, she told her 
older daughter what to tell the police, and the younger daughter overheard that conversation.  Tr. at 
33.  The police arrived to find the wife highly intoxicated.  Exhibit 10 at 4; Tr. at 14.  When 
questioned that evening, the older daughter recounted her mother’s version of the incident. When the 
police questioned the younger daughter at school a few days later, she also stated that her stepfather 
had hit her mother. 
 
Two days later, the individual’s wife spoke with one of the officers who had responded to her call 
for help.   Tr. at 18-19.  She recanted the version of the events she reported on November 13, and 
told the officer a second version, which comported with her husband’s version. The officer was 
unwilling to accept her modification of her report.   Id.  at 19.  The wife then spoke with a victim 
advocate and an assistant district attorney, again recanting her report of assault.  Id. at 19-22.  When 
asked at the hearing why she had initially informed the police that her husband had struck her, the 
individual’s wife testified, “Well, that night, I was very angry, very intoxicated, also.”   Id. at 26.  
She further testified that when her husband left the car that evening, “[t]hat’s when I got really mad, 
because he didn’t stay out there and talk to me.”  Id. at 37.   
 
Shortly after his wife met with the assistant district attorney, the individual appeared in court and 
pled guilty to Assault Causing Bodily Injury—Family Violence, because he understood that the 
district attorney was going to bring charges against his wife for False Report to a Police Officer if he 
did not take the plea.  Id. at 37, 63, 75.  The individual’s plea agreement called for probation, fines, 
costs, community service and completion of a Battering Intervention and Prevention Program 
(BIPP), all of which terms the individual has fulfilled.   Id. at 64.  Nevertheless, the wife was 
charged as well, entered into a plea agreement, and has completed the terms of that agreement.  Id. at 
22, 45; Exhibit B.  When the DOE counsel observed that the individual’s and his wife’s mutual 
                                                 
4   The police report indicates that the individual told the interviewing officer on November 13 that in extricating himself 
from his wife’s grasp he “accidentally struck her.”   Exhibit 10 at 4.  The individual denies that he made that statement, 
but states that the officer arrived at that conclusion and included it in the report.  Tr. at 97-99.  At the hearing, the 
individual’s wife testified that “there was contact,” but that he did not punch her in the face, even accidentally, that 
evening, nor has he ever intentionally hit her.  Id. at 31, 36-37. 
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attempts to protect each other ultimately yielded no benefit to either of them, the wife testified that 
there was in fact a benefit:  “Telling the truth.”  Tr. at 38.   
 
In considering whether the individual falsified information when he told the LSO that he had not hit 
his wife on November 13, 2010, I must determine which version of that night’s events is credible.  
On one hand, the individual has consistently maintained that he did not strike his wife.  On the other 
hand, his wife originally reported that he had struck her, and her two daughters stated that they had 
witnessed the assault.  The wife then retracted her allegation, and her older daughter, when 
questioned some nine days later, told the police that she had not seen her stepfather strike her 
mother.  Tr. at 25.5  I recognize that some battered wives may recant their reports of assault for fear 
that their husbands will retaliate against them at a later date.  In this case, however, both the 
individual and his wife testified that he had no idea that she had gone to the sheriffs and the district 
attorney to recant her story until after the fact.  Tr. at 26-27, 53.  Moreover, I had the opportunity to 
observe the individual’s wife as she testified at the hearing, and I formed the opinion that she is, at a 
minimum, an equal partner in their relationship.   In addition, though the wife left their home on the 
evening of November 13, 2010, to stay with her mother, she returned a few hours later, and she and 
the individual discussed the matter calmly and went to bed.  Tr. at 28, 52-53.6  At this point, no 
participant or witness to the November 13 incident ascribes to a version of the events that includes 
any assault by the individual.  That version included additional information, that their daughter 
drove them home that evening, that has also since been recanted.  Moreover, I find it unlikely that 
the individual’s wife would have returned home from her mother’s home so quickly after her alleged 
assault had she truly been in fear of her husband’s aggression. In summary, the evidence before me 
weighs notably in favor of the individual’s rendering of the events of that evening.  I find that the 
individual did not strike his wife on the evening of November 13, 2010.  I therefore conclude that 
the individual did not deliberately misrepresent, falsify or omit significant information when he 
denied hitting his wife to the LSO during the January 2011 PSI.  Consequently, the individual has 
mitigated any concerns the LSO raised in their allegation of falsification under Criterion F. 
 
B.  Criterion L:  Honesty, Reliability and Trustworthiness 
 
In its Notification Letter, the LSO set forth nine factual bases in support of its charge that the 
individual “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show 
that the individual is not honest, reliable, or trustworthy.”  10 C.F.R. § 710.8(l).  As discussed above, 
eight of the factual bases are arrests dating from 1991 to 2010, and the final ground is a 2000 
disciplinary action that resulted from a finding that the individual used excessive force as a prison 
guard.   With regard to the most recent event that raised a concern under Criterion L, that of the 
evening of November 13, 2010, I have concluded above that that individual did not engage in the 
criminal conduct that led to his arrest.  After excluding that arrest from the individual’s history, the 
next most recent event that raised a concern took place in 2006, and will be addressed below.  The 
remaining events of concern date from 2001 and earlier.  I note that the LSO considered the 

                                                 
5   There is no evidence in the record of the younger daughter recanting her statement.  She was seven years old at the 
time of the November 13 incident.  Tr. at 35.  Due to her extremely young age, I ascribe little evidentiary weight to her 
statement, as she was more likely swayed by her fear and emotions than her observations. 
 
6   The wife’s original version also falsely stated that her older daughter drove the family home, for fear that the wife 
would be charged with Driving While Intoxicated.  Tr. at 16.  Both the wife and the older daughter later denied that fact. 
Id. at 22, 25; Exhibit 10 at 7.  
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individual’s pattern of conduct, except for the November 13, 2010, incident, and nevertheless 
granted a security clearance to the individual in mid-2010.  Having excluded the November 13, 
2010, incident from my consideration, I now consider the same set of facts regarding the individual’s 
behavior as the LSO did in mid-2010.  For the following reasons, I find that the individual has 
mitigated the LSO’s security concerns under Criterion L. 
 
At the hearing, as during his PSI, the individual explained the circumstances of his 2006 arrest.    
One of his brothers had been brain-damaged as the result of a motor vehicle accident, and was prone 
to outbursts of violent behavior.  Tr. at 67-70, 78-79; Exhibit 24 at 43.  The individual had two of his 
small children with him when he encountered this brother, who cornered them and attacked him with 
a tire iron.   Tr. at 69; Exhibit 24 at 43.  The individual believed he could not retreat safely with the 
children, and fought off his brother with a rake.  Exhibit 24 at 44, 48.  He was arrested and charged 
with Assault Causing Bodily Injury—Family Violence, but the charges were later dropped, as the 
prosecutors determined that incident was one of mutual combat, without a clear aggressor or victim. 
 Exhibit D.  Moreover, the individual testified at the hearing that he regrets his behavior, and stated 
that the BIPP classes he attended have taught him how to defuse such situations in the future.  Tr. at 
67-68. 
 
The individual also provided uncontroverted testimony regarding the more egregious incidents 
dating from 2000 that raised security concerns:  his arrest for Criminal Mischief and his disciplinary 
action for use of excessive force on the job.  Id. at 79-84.  While his explanations offered insight into 
the factual background of each incident, a critical factor that I consider with respect to these 
incidents, as well as his two traffic-related arrests dating from the same period and three earlier 
arrests, is that these events occurred more than ten years ago.  In the interim, these behaviors have 
not resurfaced, with the exception of the 2006 and 2010 incidents, which I have discussed above.  
Although the individual’s behavior between 1991 and 2001, and particularly between 1999 and 
2001, demonstrated a disturbing pattern of criminal conduct, that pattern has now dissipated and 
appears unlikely to recur.  In the intervening years, the individual has married and settled down.  Id. 
at 28.  At his wife’s insistence, he quit his position in the prison system, the stress from which led to 
the 2000 disciplinary action and carried over into his personal life as well.  Id. at 71. 
 
The Adjudicative Guidelines enumerate factors that can mitigate security concerns raised by an 
individual’s behavior or circumstances.  Guideline J, which addresses criminal activity, sets forth the 
following conditions, among others, that can mitigate a security concern based on such activity.   
One mitigating condition is evidence that the person did not commit the offense.  Based on the 
evidence in this proceeding, it is my opinion that the individual did not commit the offense with 
which he was charged regarding the November 13, 2010, incident.  Adjudicative Guidelines ¶ 32(c). 
 A second mitigation condition is that so much time has elapsed in the criminal behavior happened, 
or that it happened under such unusual circumstances that it is unlikely to recur.  Adjudicative 
Guidelines ¶ 32(a).  This condition applies to the 2006 arrest following the individual’s fight with 
his brother:  not only did it occur nearly five years ago, but the facts—being cornered with small 
children to protect—are unlikely to recur.  Moreover, his recent training in his BIPP classes has 
given him tools to de-escalate similar situations should they occur in the future.  Finally, the 
remaining arrests and the incident of excessive use of force in the workplace occurred ten or more 
years ago, have not recurred, are unlikely to recur, and do not cast doubt on the individual’s 
reliability, trustworthiness, or good judgment.  Consequently, I find that the individual has mitigated 
the LSO’s security concerns that arose from his previous criminal activity.   
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V.  CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has sufficiently resolved the DOE’s 
security concerns under Criteria F and L, and therefore has demonstrated that restoring his access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the individual’s security clearance should be restored.  
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 20, 2011  
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer’s Decision 
 
Name of Case: Personnel Security Hearing 
 
Date of Filing: May 13, 2011 
 
Case Number: TSO-1055 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXXXXX (the Individual) for 
access authorization, also referred to as a security clearance.  The regulations governing 
the Individual=s eligibility are set forth at 10 C.F.R. Part 710, ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  
This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual is eligible for access authorization.1/ For the 
reasons detailed below, I have concluded that the Individual is eligible for access 
authorization.   
 
I. Procedural History 
 
In January 2011, the Individual was arrested for Domestic Violence, Battery and 
Strangulation (Domestic Violence).  DOE Ex. 1 at 1.  At that time, he was holding a 
DOE security clearance.  As a result of that arrest, the Local Security Office (LSO) 
conducted a Personnel Security Interview (PSI) in February 2011.  DOE Ex. 22.  In 
March 2011, the DOE informed the Individual that derogatory information existed that 
raised security concerns under 10 C.F.R. § 710.8 (l) (Criterion L).  See Notification Letter, 
March 31, 2011.  The Notification Letter also informed the Individual that he was 
entitled to a hearing before a Hearing Officer in order to resolve the security concerns.  
Id. 
 

                                                 
1 / Access authorization (or security clearance) is an administrative determination that an 
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. 
' 710.5(a). 
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The Individual requested a hearing before the Office of Hearings and Appeals (OHA), 
DOE Ex. 2, and the OHA Director appointed me to serve as the Hearing Officer.  Prior 
to the hearing, the DOE submitted 25 exhibits.  The Individual testified and presented 
one witness.   
 
II. Governing Standards 
 
Under Part 710 certain types of information raise concerns about whether an individual 
is eligible for access authorization.  Derogatory information includes, but is not limited 
to, the information specified in the regulations.  10 C.F.R. ' 710.8.  Once a security 
concern exists, the individual has the burden to bring forward sufficient evidence to 
resolve the concern.  In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature, extent, and 
seriousness of the conduct at issue; the circumstances surrounding the conduct, 
including knowledgeable participation, and how frequently and recently it occurred; the 
age and maturity of the individual; and the absence or presence of reformation or 
rehabilitation.  Id. ' 710.7(c).  The decision concerning eligibility is a comprehensive, 
common-sense judgment based on a consideration of all relevant information, both 
favorable and unfavorable.  Id. ' 710.7(a).  In order to reach a favorable decision, the 
Hearing Officer must find that Athe grant or restoration of access authorization to the 
individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.@  Id. ' 710.27(a).  
 
III.  Derogatory Information and Associated Security Concerns 
 
Criterion L applies where an individual has engaged in conduct casting doubt on 
whether he is “honest, reliable, and trustworthy.”  10 C.F.R. § 710.8(l).  See also Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005, by The White House (Adjudicative Guidelines) ¶ 30 
(criminal activity creating a doubt about a person’s judgment, reliability, or 
trustworthiness).   
 
The Individual was arrested for Domestic Violence in January 2011.  DOE Ex. 1 at 1.  
Prior to that, the Individual was issued a traffic citation for speeding on four occasions -- 
June 2008, October 2008, February 2009, and January 2010.  Id. at 1-2.  Further, the 
Individual had two alcohol-related arrests, a February 2009 Driving Under the Influence 
(DUI) (when he also received the February 2009 speeding citation) and a June 2003 
Minor in Possession of Alcohol.  Id.  Based on the foregoing, I find that the LSO 
properly raised a Criterion L security concern.    
 
IV.  The Hearing Testimony and Other Evidence 
 
At the hearing, the Individual testified regarding the events surrounding his arrests and 
citations.  First, he stated that three citations for speeding occurred when he was 
concerned that he would be late to work.  Tr. at 59-60.  His wife was late arriving home 
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from work and he could not leave because he was caring for his infant son.  DOE Ex. 23 
at 5.  Regarding his 2009 DUI, the Individual testified that it was a rare occasion that he 
went out with friends without his wife.  Tr. at 55.  He stated that his wife was sick that 
night and he attended a friend’s birthday celebration where he consumed alcohol and 
then drove home.  Tr. at 68.  He did not feel intoxicated and, therefore, believed that it 
was safe for him to drive.  Tr. at 56.  He testified that he has completed his court 
ordered DUI and victim impact panel classes.  Tr. at 25.  He also testified that since his 
DUI his is more cautious about his alcohol consumption.  Tr. at 58.  If he is alone and 
driving, he will not consume alcohol.  Tr. at 58.  As for the 2003 incident, he testified 
that he was 19 years old and was in the military when he was arrested by base police for 
being a minor in possession of alcohol.  Tr. at 9, 61.  He stated that he did not dispute 
the charge because alcohol was present in his house.  Tr. at 61.   
 
In regard to the Individual’s Domestic Violence arrest, the police report describes the 
police interview of the Individual’s wife as follows.  The Individual’s wife stated that 
they were arguing about money.  DOE Ex. 13 at 1.  She indicated that she was standing 
in the doorway to prevent the Individual from leaving the house, and that he grabbed 
her and began choking her.  Id.  The police report noted that the wife had a scratch on 
her neck, but displayed no other signs of strangulation such as blood shot eyes.  Id.  
The police report also stated that the Individual’s wife stated that she wanted the report 
in order to “gain custody of her child.”2/  Id.   
 
The police also interviewed the Individual and described that interview as follows.  The 
Individual stated that he attempted to leave the house by several different paths, but that 
his wife blocked him every time.  DOE Ex. 13 at 2.  He then stated that he grabbed his 
wife’s arms and moved her out of his way.  Id.  He denied choking her.  Id.   
 
At the hearing, the Individual testified about his Domestic Violence arrest.  The 
Individual stated that he and his wife were arguing and he tried to leave the house.  Tr. 
at 29.  He testified that  
 

Well, after we started raising our voices --I'm not one to argue too much. 
I'm the type if we get to that point, I'd rather just walk away and let 
tempers kind of cool down.  After we started the argument, I got up and 
I'm trying to -- I wanted to leave. . . . [b]ecause we were screaming. 
Nothing gets resolved when two people are screaming back and forth.  So 
I'd just rather take myself out of that situation.   

 
Tr. at 28-29.  He testified that his wife would not let him leave their house.  Tr. at 29.  
He stated that she stood in front of the door from the house to the garage and would not 
move.  Tr. at 29.  When he attempted to exit the house through the front door, she ran 
to the front door and blocked that door as well.  Tr. at 30.  He was then able to leave the 
                                                 
2/ I will note that the Individual and his wife have two children, not one child. 
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house through the back door, but that only gave him access to the walled back yard.  Tr. 
at 30-31.  Although there is a gate in the brick wall, the key was not readily available.  
Tr. at 31-32, 42.  He stated that he attempted to scale the brick wall but was unable to do 
so.  Tr. at 31-32.  At that point, he reentered the house and again attempted to leave 
through the garage door.  Tr. at 32.  His wife continued to block him at which point he 
grabbed her by the shoulders and moved her out of the way.  Tr. at 32.  He testified 
that he did not strike her or otherwise attempt to hurt her.  Tr. at 32.  The DOE Counsel 
asked the Individual specifically, “Now, you didn’t in any way try to consciously 
strangle her or choke her in any way?”  Tr. at 44.  He replied, “Never.  My wife is a 
tiny woman.  My wife is like five two, 102 pounds.  I would never try to harm my 
wife.”  Tr. at 44.   
 
The Individual further testified that he then drove to a friend’s house where he stayed 
the night.  Tr. at 33-34.  The next evening, he was contacted by police regarding the 
incident.  Tr. at 34.  When he met the police officer, he told his side of the story and was 
arrested.  Tr. at 35.  In continuing his testimony, the Individual stated that when he 
was bailed out of jail, he returned to the home he shared with his wife.  Tr. at 36.  
Finally, the Individual testified that his wife apologized to him, stating that she did not 
expect him to be arrested.  Tr. at 36.  She denied telling the police officer a good portion 
of the information included in the police report.  Tr. at 36, 38.  Specifically, the 
Individual testified that his wife denied telling the police officer that he choked her.  Tr. 
at 48.  The Individual stated that she told him she had had a small red mark on her neck, 
but that it was gone by the time he saw her three days later.  Tr. at 48.  The Individual 
testified that she denied telling the police officer that she feared for her life.  Tr. at 48-49.  
Finally, she denied telling the police officer that she wanted the police report to use to 
gain custody of their children.  Tr. at 48.  The Individual testified that he received a 
letter from the District Attorney declining to press formal charges.  Tr. at 38; DOE Ex. 10 
at 2.  Therefore, no formal charges were brought against the Individual for Domestic 
Violence.  Tr. at 38.   
 
After the hearing, the Individual’s wife submitted an affidavit that supported his 
description of what occurred during the incident that led to the Individual’s arrest for 
domestic violence.  Ind. Ex.  Her affidavit also corroborated the Individual’s testimony 
that any contact between them was incidental.  Id.  The Individual’s wife specifically 
stated that the Individual did not assault, strike, or commit battery against her.  Id.  
Her affidavit also corroborated the Individual’s testimony that she told him the police 
report did not reflect what she told the police officer and was inaccurate.  Id.  
 
The Individual’s friend and co-worker testified that they have known each other for 
about five years.  Tr. at 12.  They work together approximately once a week.  Id.  The 
friend has never seen the Individual lose his temper, even in stressful situations.  Tr. at 
14.  The friend testified that the Individual is a quiet person who does not interact with 
too many people.  Tr. at 14.  The friend socializes with the Individual at least once a 
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month.  Tr. at 14.  He has never seen the Individual in an altercation with anyone, 
including his wife.  Tr. at 14, 16.  He testified that the Individual does not have any 
kind of anger issue or anger management issue.  Tr. at 15, 16.  He concluded that the 
Individual is “just a stand-up guy, honest.  He always has your back, has your side.  If 
you need somebody to talk to, he’s always there.”  Tr. at 15.   
 
V.  Findings of Fact and Analysis 
 
The LSO raised security concerns under Criterion L based on the Individual’s self 
reporting of his arrest in January 2011 for Domestic Violence, his two alcohol-related 
arrests, and his speeding citations.  DOE Ex. 1.   
 
As to the arrest for Domestic Violence, the Individual testified that he did not strangle or 
strike his wife and was merely attempting to move her out of the doorway so he could 
leave the house.  I believe that the Individual testified honestly.  The Individual was 
credible during his testimony.  His demeanor was even-tempered.  Consistent with my 
assessment, his witness testified that he has never seen the Individual angry or 
belligerent, even in situations where tempers can be frayed.  Moreover, his testimony is 
consistent with his contemporaneous statement to the police, his written statement 
provided to DOE in January 2011, and his statements in the February 2011 PSI.  DOE 
Ex. 12; DOE Ex. 22 at 9-11, 14.  These statements in turn are consistent with the fact that 
he is still living with his wife and that no formal charges were filed by the District 
Attorney in the matter.  In fact, his wife’s affidavit supports the Individual’s statement 
that he did not assault, strike, or commit battery against her.  Finally, this appears to be 
an isolated incident in their otherwise stable marriage.  Tr. at 37; Adjudicative 
Guidelines, ¶ 32.  Based on the foregoing, I find that he has mitigated the security 
concern raised by his arrest for Domestic Violence.  
 
As to his alcohol-related offenses, the Individual testified that the 2009 incident was an 
isolated incident and that he does not drive after consuming alcohol.  Tr. at 56-58.  
Since his DUI arrest, he has limited his alcohol consumption even when he will not be 
driving.  Tr. at 58.  He pleaded no contest to the 2009 charge, and was sentenced to 
attend four DUI classes and a victim impact panel.  Tr. at 25.  He completed all those 
requirements in March and April 2011.  DOE Ex. 2.  The only other alcohol-related 
incident in his history is a minor-in-possession of alcohol citation from 2003.  As I stated 
above, the Individual was credible during his testimony, and I believe his testimony that 
he has since limited his alcohol consumption and not driven after consuming alcohol.  
Accordingly, I find that the Individual has mitigated the two alcohol-related incidents 
which were raised as a security concern by the LSO.3/   
 

                                                 
3/ Prior to the Domestic Violence arrest, the LSO did not raise a security concern based on these 
incidents.   
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The Individual testified that, other than the 2009 speeding citation, the three times he 
was cited for speeding (twice in 2008 and once in 2010), occurred when he was 
attempting to arrive at work on time.  During his PSI, he stated that the first two 
speeding citations occurred when his wife was student teaching.  DOE Ex. 23 at 5.  He 
could not leave home until she arrived home because they had a small son.  Id.  If she 
arrived home late, he would have to speed to arrive at work on time.  Id.  At the 
hearing, he reiterated that he was speeding in order to arrive at work on time.  Again, I 
found the Individual to be a credible witness.  I find that the Individual has mitigated 
the concerns involving his citations for speeding.  He has not had a speeding violation 
in over 18 months.  DOE Ex. 1 at 1-2.  While his citations raise some concerns about the 
Individual’s behavior, I find that these legal violations are lesser offenses and not 
sufficiently numerous to raise a security concern that would be disqualifying. See 
Adjudicative Guidelines, Guideline J, ¶ 31(a); Personnel Security Hearing, Case No. 
TSO-0955 (January 5, 2011). 
 
VI.  Conclusion 
 
As the foregoing indicates, the Individual has resolved the security concerns cited in the 
Notification Letter under Criterion L.  Therefore, I conclude that the Individual has 
shown that restoring his access authorization would not endanger the common defense 
and security and would be clearly consistent with the national interest.  10 C.F.R. 
' 710.27(a).  Consequently, it is my decision that the Individual=s access authorization 
should be restored.  The parties may seek review of this decision by an Appeal Panel.  
10 C.F.R. ' 710.28(b)-(e). 
 

 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 8, 2011 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s 
                    
                                   September 8, 2011 
 
 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
 
 Hearing Officer’s Decision 
 
Name of Case: Personnel Security Hearing 
 
Date of Filing: May 16, 2011 
 
Case Number: TSO-1056 
 
This Decision concerns the eligibility of XXXXXXXXXX (the Individual) for access 
authorization, also referred to as a security clearance.  The regulations governing the 
Individual=s eligibility are set forth at 10 C.F.R. Part 710, ACriteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.@  
This Decision will consider whether, based on the testimony and other evidence 
presented in this proceeding, the Individual is eligible for access authorization.1/ For the 
reasons detailed below, I have concluded that the Individual is eligible for access 
authorization.   
 
I. Procedural History 
 
The Individual applied for a security clearance by completing a Questionnaire for 
National Security Positions (QNSP).  Information he provided on the QNSP and that 
was obtained during an Office of Personnel Management background investigation 
(OPM investigation) prompted a November 2010 Personnel Security Interview (PSI) by 
the local security officer (LSO).  DOE Ex. 1.  In March 2011, the DOE informed the 
Individual that derogatory information raised security concerns under 10 C.F.R. 
§ 710.8(f), (h), and (j) (Criterion F, H, and J, respectively).  See Notification Letter, April 
18, 2011.  The Notification Letter also informed the Individual that he was entitled to a 
hearing before a Hearing Officer in order to resolve the security concerns.  Id. 
 
The Individual requested a hearing before the Office of Hearings and Appeals (OHA), 
DOE Ex. 2, and the OHA Director appointed me to serve as the Hearing Officer.  Prior 
to the hearing, the LSO submitted six exhibits.  At the hearing, the LSO presented the 
                                                 
1 / Access authorization (or security clearance) is an administrative determination that an 
individual is eligible for access to classified matter or special nuclear material.  10 C.F.R. 
' 710.5(a). 
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testimony of a DOE consulting psychiatrist (DOE psychiatrist).  The Individual testified 
and presented six witnesses.   
 
II. Governing Standards 
 
Under Part 710 certain types of information raise concerns about whether an individual 
is eligible for access authorization.  Derogatory information includes, but is not limited 
to, the information specified in the regulations.  10 C.F.R. ' 710.8.  Once a security 
concern exists, the individual has the burden to bring forward sufficient evidence to 
resolve the concern.  In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature, extent, and 
seriousness of the conduct at issue; the circumstances surrounding the conduct, 
including knowledgeable participation, and how frequently and recently it occurred; the 
age and maturity of the individual; and the absence or presence of reformation or 
rehabilitation.  Id. ' 710.7(c).  The decision concerning eligibility is a comprehensive, 
common-sense judgment based on a consideration of all relevant information, both 
favorable and unfavorable.  Id. ' 710.7(a).  In order to reach a favorable decision, the 
Hearing Officer must find that Athe grant or restoration of access authorization to the 
individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.@  Id. ' 710.27(a).  
 
III.  Derogatory Information and Associated Security Concerns 
 
As stated above, the Notification Letter cites concerns under Criteria F, H, and J.  
Criterion F applies where an individual has deliberately misrepresented, falsified, or 
omitted significant information in response to official inquiry on a matter that is relevant 
to a determination regarding eligibility for DOE access authorization.  10 C.F.R. 
' 710.8(f); see also Revised Adjudicative Guidelines for Determining Eligibility for Access 
to Classified Information issued on December 29, 2005, by The White House 
(Adjudicative Guidelines) & 16(a) (deliberate omission, concealment, or falsification of 
relevant facts from any personnel security questionnaire, personal history statement, or 
similar form used to conduct investigations or determine security clearance eligibility or 
trustworthiness).  Criterion H applies where an individual has, in the opinion of a 
psychiatrist, an illness or mental condition which causes or may cause a significant 
defect in judgment or reliability.  10 C.F.R. ' 710.8(h).  See also Adjudicative Guidelines 
& 28(b) (an opinion by a duly qualified mental health professional that the individual has 
a condition that may impair judgment and reliability).  Criterion J applies where an 
individual has been, or is, a user of alcohol habitually to excess or has been diagnosed by 
a psychiatrist as suffering from alcohol abuse.  10 C.F.R. ' 710.8(j).  See also 
Adjudicative Guidelines & 22(d). 
 
The Criterion F concern involves the Individual’s statements about alcohol use.  The 
Individual stated during a November 2010 Personnel Security Interview (PSI) that he 
had not consumed alcohol since his July 2010 Driving Under the Influence (DUI) arrest.   
He also stated during the PSI that he had complied with all the terms of his July 2010 
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fitness for duty work restriction, including a requirement that he not consume alcohol.  
DOE Ex. 1. at 1.  However, during his evaluation by the DOE psychiatrist, he admitted 
that he consumed alcohol on one occasion in August 2010.  Id. at 1.   
 
The Criteria H and J concerns are based on the Individual’s alcohol use.  As a result of 
the evaluation, the DOE psychiatrist opined that the Individual met the Diagnostic and 
Statistical Manual of the American Psychiatric Association IVth Edition, Text Revision 
(DSM-IV-TR) criteria for alcohol abuse, without adequate evidence of rehabilitation or 
reformation.  Id. at 2.  The DOE psychiatrist concluded that the Individual’s alcohol 
abuse is an illness or mental condition which causes, or may cause, a significant defect in 
judgment or reliability.  Id.  As further derogatory information, the LSO stated that (1) 
in August 2010, the Individual consumed alcohol, even though he was required to 
abstain as a condition of his fitness for duty; (2) in July 2010, the Individual was arrested 
and charged with DUI; (3) in June 2007, the Individual was arrested and charged with 
shoplifting a 20-pack of beer; (4) in November 2006, he was arrested and charged with 
burglary and trespassing after consuming 14 beers; (5) in March 2004, he was cited as a 
minor in possession of alcohol; (6) he admitted to having blacked out on at least three 
occasions between 2000 and 2010; (7) although the Individual was diagnosed with 
diabetes and his doctor recommended he consume no more than two alcohol drinks a 
month, the Individual admitted that he drank to excess once every two months from 
2002 to 2007; and (8) the Individual admitted that his parents have been concerned about 
his alcohol use.  Id. at 2-3.  Based on the foregoing, I find that the LSO properly raised 
Criteria F, H, and J security concerns.    
 
IV.  The Hearing Testimony 
 
At the hearing, the Individual testified regarding his August 2010 alcohol use as follows.  
He was in a restaurant eating with friends and watching sports on television.  Tr. at 56.  
He had ordered a soda with his meal.  Tr. at 56.  The group was talking and watching 
television when he picked up a glass in front of him, took a sip, realized it was beer and 
put it back on the table.  Tr. at 57.  He did not consume more than a sip of the beer.  Tr. 
at 57.  The Individual told the counselor about his minor consumption at their very next 
session.  Tr. at 56.  The Individual also told the Employee Assistance Program (EAP) 
doctor who was monitoring his fitness for duty status, about his August 2010 
consumption at their next meeting.  Tr. at 56.  He realizes he can not consume alcohol 
again.  Tr. at 64.  At the time of the PSI, he had forgotten about the August 2010 
consumption and, therefore, did not mention it.  Tr. at 55-56.   
 
The Individual testified that he learned a lot from his counselor.  Tr. at 66.  He feels 
better now that he is not consuming alcohol.  Tr. at 70.  He plays basketball and is 
working out.  Tr. at 70.  He does not crave alcohol.  Tr. at 73.  He has promised his 
mother and younger sister that he will not consume alcohol again.  Tr. at 76.  His 
cousin, who was like an older brother to him, passed away three weeks prior to the 
hearing from cirrhosis of the liver due to his alcohol consumption.  Tr. at 77.  The 
Individual has convinced a number of his friends and roommates to stop consuming 
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alcohol.  Tr. at 69.  As of the time of the hearing, he had not read the DOE psychiatrist’s 
report.  Tr. at 76.   
 
The Individual’s girlfriend, his mother, two of his supervisors, a co-worker, his 
roommate, and his counselor all testified on his behalf.  The Individual’s girlfriend 
testified that they have known each other over six months.  Tr. at 12.  He has not 
consumed alcohol since they met, other than on one occasion in August 2010.  Tr. at 9.  
The girlfriend testified that he has stated that he will never consume alcohol again.  Tr. 
at 10.  He is an honest, upright, and reliable person.  Tr. at 10.  The Individual’s 
mother testified that she and her husband do not consume alcohol and do not allow it in 
their house.  Tr. at 28.  She testified that the Individual calls home every day 
sometimes more than once.  Tr. at 29.  His mother stated that she does not know his 
current alcohol consumption but that he is a diabetic and knows he should not consume 
alcohol.  Tr. at 29-30.  The Individual has talked to her about feeling better now that he 
is not consuming alcohol, working out, and playing basketball.  Tr. at 32.   
 
The two supervisors testified concerning the Individual’s conduct in the workplace.  Tr. 
at 36, 41.  They both stated that he is punctual, reliable, and does “good work.”  Tr. at 
37, 42.  One supervisor testified that the Individual is well liked by both his peers and 
his supervisors.  Tr. at 42-43.  He continued that the Individual has not been absent 
from work.  Tr. at 43.  He follows the rules.  Id.  The supervisor continued that he is 
trained to look for an alcohol problem and has never seen any evidence in the 
Individual.  Tr. at 42.  The supervisor concluded that of the four individuals 
performing the Individual’s job functions, he has the highest evaluation.  Tr. at 43.   
 
The Individual’s co-worker and roommate testified concerning the Individual’s 
activities outside of work.  The co-worker testified that he has known the Individual for 
a year.  Tr. at 47.  At one time, they were also roommates.  Tr. at 47.  Although there 
was alcohol in their apartment, the Individual did not show any desire to consume it.  
Tr. at 47.  The co-worker has never seen the Individual consume alcohol.  Tr. at 48.  
The Individual’s current roommate testified that he lives with the Individual three to 
four days a week.  Tr. at 52.  He has never seen him consume alcohol.  Tr. at 52.  The 
Individual has never indicated a desire for the roommate’s beer, even when he has 
offered it to him.  Tr. at 52.  The roommate asserted that the Individual is a 
trustworthy, honest person.  Tr. at 53.   
 
The Individual’s counselor testified that he met the Individual on July 28, 2010, as a 
result of his fitness for duty evaluation.  Tr. at 15.  The Individual was evaluated by the 
EAP doctor.  Tr. at 15.  The counselor testified that the Individual reported his August 
2010 alcohol consumption during their regularly-scheduled, weekly session 
immediately following his consumption.  Tr. at 16, 22.  Until then, the Individual 
appeared to be minimizing his situation.  Tr. at 16.  The counselor testified that they 
ended their counseling sessions in November 2010.  Tr. at 17.  The Individual was 
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reevaluated by the EAP doctor in March 2011.  Tr. at 17.  At that time, the doctor and 
counselor concluded that the Individual had a low probability for further alcohol-related 
problems.  Tr. at 17.  The counselor testified that the Individual has a good support 
system and he has matured.  Tr. at 17.  The counselor testified that the Individual’s 
prognosis is good.  Tr. at 20.  The counselor recommended abstinence and maintaining 
close contact with his family.  Tr. at 23.    
 
The DOE psychiatrist, who listened to all of the testimony at the hearing, testified that 
when he evaluated the Individual he believed the Individual was distancing himself 
from his problems.  Tr. at 79.  The DOE psychiatrist opined that the Individual showed 
less denial at the hearing.  Tr. at 80-81.  He testified that he believes the Individual is 
now taking his situation with alcohol seriously.  Tr. at 81.  The DOE psychiatrist 
testified that the Individual has a significant alcohol problem and that he is not a 
candidate to drink in moderation.  Tr. at 81.  He opined that there are positive signs in 
the Individual’s current behavior.  Tr. at 85-87.  First, the Individual is motivated by 
medical issues, including his diabetes and his cousin’s sickness and death.  Tr. at 86.  
Second, the Individual has verbalized to his mother that he will no longer consume 
alcohol.  Tr. at 86-87.  Third, his minor consumption of alcohol in August 2010 after 
which he stopped, along with his self-reporting, is a good sign.  Tr. at 85.  The DOE 
psychiatrist concluded that the year recommended in his report for abstinence is a 
guideline because 90 percent of individuals who have a year’s sobriety do not relapse.  
Tr. at 82-83.  As of the time of the hearing, the Individual had been abstinent for ten and 
a half months.  Tr. at 83, 87.  In addition, although the DOE psychiatrist believed that 
the EAP program “was a little light,” the Individual completed the program prescribed 
by his treatment provider, his counselor and the EAP doctor.  Tr. at 80.  The DOE 
psychiatrist opined that the Individual’s risk of relapse is low.  Tr. at 87.  Therefore, the 
DOE psychiatrist opined that the Individual showed adequate evidence of rehabilitation 
or reformation as of the date of the hearing.2/  Tr. at 87.   
 
V.  Findings of Fact and Analysis 
 
As noted above, the LSO properly raised security concerns under Criteria F, H, and J 
based on the Individual’s alcohol use, the DOE psychiatrist’s diagnosis, and the 
Individual’s failure to report his August 2010 alcohol use at the PSI.  DOE Ex. 1.   
 
As to the Criteria H and J security concerns raised by the Individual’s alcohol use and 
the DOE psychiatrist’s opinion that the Individual met the criteria for alcohol abuse, 
without adequate evidence of reformation of rehabilitation, the DOE psychiatrist opined 
at the hearing that his opinion had changed based on the testimony presented.  As 
noted above, the DOE psychiatrist testified that the Individual did show adequate 
evidence of rehabilitation or reformation as of the date of the hearing.  Tr. at 87.  This 
opinion is well-supported by the testimony, which indicated that the Individual is 
                                                 
2/ In conclusion, the DOE psychiatrist suggested that the Individual join a support group. 
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serious in his intention to abstain from alcohol.  His mother testified that he has 
informed her of this intention.  Tr. at 32.  His girlfriend testified that he has abstained 
from consuming alcohol, but for the sip in August 2010.  Tr. at 9.  His girlfriend’s 
testimony is confirmed by the testimony of his co-worker and roommate.  Tr. at 48, 52.  
His counselor also testified that the Individual is serious in his intention to abstain.  Tr. 
at 20.  Therefore, based on the DOE psychiatrist’s opinion that the Individual shows 
adequate evidence of reformation and rehabilitation and the testimony presented, I find 
that the Individual has mitigated the concerns raised under Criteria H and J.   
 
As to the Criterion F concern raised by the Individual’s failure to report his August 2010 
alcohol use at one PSI, the Individual testified that he had forgotten about that use at the 
time of the PSI.  Tr. at 55-56.  In support of his candor concerning his alcohol use, he 
testified that told his counselor and the EAP doctor about his consumption at their next 
meeting.  Tr. at 56.  His counselor confirmed his testimony.  He testified that he told 
the DOE psychiatrist during the evaluation, and the DOE psychiatrist confirmed the 
Individual’s testimony.  Tr. at 84-85.  In addition, the DOE psychiatrist testified that 
the Individual indicated during the evaluation that he told his counselor and the EAP 
doctor immediately after his consumption.  Tr. at 85.  I believe that the Individual 
testified honestly.  He was very credible during his testimony.  I believe that he forgot 
about the incident when he was questioned during the PSI.  The Individual informed 
the most important people regarding his alcohol consumption, i.e., his counselor and the 
EAP doctor.  Neither of these individuals believed the consumption to be of a serious 
enough nature to affect his fitness for duty status.  Therefore, I find that the failure to 
report the August 2010 alcohol use at the November 2010 PSI was inadvertent and that 
the Individual has mitigated the concern raised under Criterion F.   
 
VI.  Conclusion 
 
As the foregoing indicates, the Individual has resolved the security concerns cited in the 
Notification Letter under Criteria F, H, and J.  Therefore, I conclude that the Individual 
has shown that granting his access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.  
10 C.F.R. ' 710.27(a).  Consequently, it is my decision that the Individual=s access 
authorization should be granted.  The parties may seek review of this decision by an 
Appeal Panel.  10 C.F.R. ' 710.28(b)-(e). 
 

 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 8, 2011 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from
disclosure  under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with
XXXXXX’s.

                                                             September 23, 2011

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 25, 2011

Case Number: TSO-1057

This Decision concerns the eligibility of xxxxxxxxxxxxx (hereinafter referred to as “the individual”)
to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations set forth
at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed below, after
carefully considering the record before me in light of the relevant regulations, I have determined that
the individual’s access authorization should not be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him
to have an access authorization.  In March 2011, as part of a background investigation, the Local
Security Office (LSO) conducted a Personnel Security Interview (PSI) of the individual to address
alcohol use and alcohol-related arrests, as well as other criminal conduct and arrests.  In addition
to the PSI, the LSO requested the individual’s medical records and recommended a psychological
evaluation of the individual by a DOE consultant psychologist (DOE psychologist).  The DOE
psychologist examined the individual in March 2011 and memorialized her findings in a report
(Psychological Report).  According to the DOE psychologist, the individual suffers from Alcohol
Use Disorder, not otherwise specified, without adequate evidence of rehabilitation or reformation.
The DOE psychologist further concluded that the individual’s Alcohol Use Disorder is a mental
illness that causes or may cause a significant defect in his judgment and reliability.  
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2/  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the
opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or
reliability.”  10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  Finally, Criterion L relates, in relevant part, to information that
a person has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure,
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the national
security . . . .”  10 C.F.R. § 710.8(l).  

In May 2011, the LSO sent a letter (Notification Letter) advising the individual that it possessed
reliable information that created a substantial doubt regarding his eligibility to hold an access
authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory
information fell within the purview of three potentially disqualifying criteria set forth in the security
regulations at 10 C.F.R. § 710.8, notably subsections (h), (j) and (l) (hereinafter referred to as
Criteria H, J and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the
DOE Counsel called one witness, the DOE psychologist. The individual presented the testimony of
four witnesses - his former supervisor, his son, his brother-in-law and a friend.  He also testified on
his own behalf.  The DOE and the individual submitted a number of written exhibits prior to the
hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden on the individual because it is designed to protect
national security interests.  This is not an easy burden for the individual to sustain.  The regulatory
standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for granting security clearances indicates “that security determinations should err,
if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that restoring
his access authorization “will not endanger the common defense and security and will be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710
regulations are drafted so as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. §
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710.26(h).  Hence, an individual is afforded the utmost latitude in the presentation of evidence to
mitigate the security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to
resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites three criteria as bases for suspending the individual’s security
clearance: Criteria H, J and L.  To support Criterion H, the LSO relies on the opinion of the DOE
psychologist that the individual suffers from Alcohol Use Disorder, not otherwise specified.

As for Criterion J, the LSO cites the DOE psychologist’s opinion and the following additional
information: (1) the individual’s admission during a psychological evaluation conducted in March
2011 that he was concerned about how alcohol has affected him; (2) his admission during a March
2,  2011, PSI that his future intent was not to drink alcohol to excess or intoxication, but he drank
to intoxication the day after his March 2011, PSI; (3) the individual was cited for Disturbing the
Peace and Lewd/Dissolute Conduct in January 2011; (4) the individual’s admission that, prior to the
citation, he consumed alcohol and blacked out; and (4) in 1985 and 1990, the individual was arrested
and charged with Driving Under the Influence (DUI).  DOE Exh. 1.   

I find that the information set forth above constitutes derogatory information that raises questions
about the individual’s alcohol use under both Criteria H and J.  First, a mental condition such as
Alcohol Use Disorder can impair a person’s judgment, reliability and trustworthiness.  See Guideline
I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified
Information issued on December 29, 2005, by the Assistant to the President for National Security
Affairs, The White House (Adjudicative Guidelines).  Second, the excessive consumption of alcohol
itself is a security concern because that behavior can lead to the exercise of questionable judgment
and the failure to control impulses, which in turn can raise questions about a person’s reliability and
trustworthiness.  See id. at Guideline G.

Finally, to support its reliance on Criterion L, the LSO cites the individual’s alcohol-related arrests
as well as the following instances of criminal conduct:  (1) in March 1994 and January 1995, the
individual was charged with Contempt of Court; (2) in July 1987, the individual was arrested for a
Fugitive Felony Dangerous Drug Warrant, and was subsequently found guilty of Attempted Sales
of a Controlled Substance; and (3) from 1968 through 1996, the individual admitted that he
arbitrarily used various illegal drugs.  This information also raises questions about the individual’s
judgment and reliability under Criterion L.
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IV.  Findings of Fact

The relevant facts in this case are uncontested.  By his own account, the individual has a history of
alcohol use since the late 1970s.  He drank to intoxication two to three times a year at that time,
generally drinking on weekends.  According to the individual, it would have taken him about six
alcoholic drinks for him to become intoxicated.  DOE Exh. 10.  Although the individual asserts that
he stopped drinking from 1992 to 1999, he was arrested for DUIs in 1985 and 1990.  Id.  The
individual stated that he resumed drinking in 2000 after a divorce.  Id.  At this time, the individual
estimated that he drank about six beers a week and about two bottles of wine a month.  Id.  In 2007,
the individual began to frequent bars about once a week, and would usually drink about two beers
and one or two shots of alcohol.  Id.  

In January 2011, the individual was arrested and cited for Disturbing the Peace and Lewd/Dissolute
Conduct.  According to the individual, this incident began when he walked to a neighborhood bar
where he drank two beers and two shots of alcohol.  Id.  After returning home, he decided to drive
to another bar where he drank another beer and one more shot of alcohol.  He began to feel ill, fell
to the floor and passed out.  The individual stated that he could not remember what happened after
he passed out, but was told that the bartender’s daughter took him to a friend’s house.  During the
car ride, the individual vomited and urinated on himself.  He stated that he was then pushed out of
the car and the driver called an ambulance for him.  The individual recalled that his son picked him
up and that he was subsequently cited for Disturbing the Peace and Lewd/Dissolute Conduct.  The
individual’s blood alcohol level was .192.  Id.  

During his March 2011 PSI, the individual admitted that his future intent was not to drink alcohol
to excess or intoxication.  However, during his March 2011 psychological evaluation, he admitted
that he drank to intoxication after consuming three beers and two shots of alcohol the day after his
PSI.  He further admitted that he was concerned about how alcohol has affected his memory.  Since
March 3, 2011, the individual stated that he has only had non-alcoholic beer and an occasional shot
of alcohol, but stopped drinking entirely on June 15, 2011. He asserts that since discontinuing his
regular drinking of beer, he has no cravings.  The individual indicated that he is too concerned about
the side effects and consequences of alcohol to consider drinking again.  Id.  In addition, during his
PSI, the individual acknowledged that he used illegal drugs from 1968 through 1996.  In 1987, he
was arrested for the attempted sale of a controlled substance.  Id.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of
the individual’s eligibility for access authorization, I have been guided by the applicable factors
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and
maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s
access authorization should not be restored.  I cannot find that restoring the individual’s security
clearance will not endanger the common defense and security and is clearly consistent with the
national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this
decision are discussed below.

A. The Diagnosis of Alcohol Use Disorder

The DOE psychologist explained in detail in the Psychological Report and at the hearing how the
individual met the diagnostic criteria set forth in the American Psychiatric Association’s Diagnostic
and Statistical Manual of Mental Disorders, 4th Edition, Text Revision (DSM-IV-TR) for Alcohol
Use Disorder, not otherwise specified.  DOE Exh. 10, Transcript of Hearing (Tr.) at 165.  The
individual did not present any expert testimony to undermine or challenge this diagnosis.  Based on
the compelling testimony of the DOE psychologist, I find that the individual suffers from Alcohol
Use Disorder, not otherwise specified.

B. Evidence of Rehabilitation and Reformation from Alcohol Use Disorder

The individual did not dispute his alcohol use.  At the hearing, he acknowledged his alcohol-related
arrests in 1985 and 1990, and stated that he has had no other DUIs since then.  Tr. at 99.  He testified
that his January 2011 citation for Disturbing the Peace and Lewd/Dissolute Conduct “scared him”
because he had just received his security badge.  The individual testified that before this incident,
he had never “blacked out” from alcohol.  Id. at 122.  He stated that he stopped drinking after this
arrest for about a month, but then resumed drinking.  According to the individual, he has been
intoxicated twice since his January arrest, once on March 3, 2011, the day after his PSI and again
on April 24, 2011, about a month after meeting with the DOE psychologist.  Id. at 125.  He testified
that the DOE psychologist’s report was a “wake-up” call for him and that he began attending
Alcoholics Anonymous (AA) meetings four to five times a week in May 2011.  Id. at 130.  The
individual further testified that he has completed a six-week Intensive Outpatient Program where
he attended 24 alcohol treatment sessions.  Id. at 134.  He has also attended aftercare sessions, and
testified that he must attend seven more sessions to complete aftercare.  Id. at 135.      

At the hearing, the individual testified that he enjoys AA and has learned a great deal from
treatment.  Id. at 140.  He asserted that he understands that he will be in recovery for the rest of his
life and regrets that his security clearance was suspended.  Id. at 142.  According to the individual,
“alcohol means nothing to [him] now.”  The individual further testified that his life has changed for
the better and that he has a good support system.  Id. at 137 and 138.  He feels healthier, is calmer
and spends his free time fishing.  Id. at 138.  
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4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The text of a
cited decision may be accessed by entering the case number of the decision in the search engine located at
http:www.oha.doe.gov/search.htm.  

After listening to the witnesses in this case, the DOE psychologist opined that she would not alter
her current diagnosis and recommendation for the individual.  She testified that she is pleased that
the individual is changing his life and taking his alcohol recovery seriously, which she noted is a
good combination.  Id. at 167.  However, she testified that the individual is too early in his recovery
and has not yet displayed adequate evidence of rehabilitation, further noting that the individual has
not yet completed his IOP aftercare.  She reiterated that she still recommends that the individual
completely abstain from alcohol and actively participate in an AA program for a period of 12 months
or one year from his sobriety date of June 15, 2011.  When questioned about the individual’s risk
of relapse, the DOE psychologist testified that it is still too early to determine, but that it would be
minimal to moderate.  Id. at 169.

C. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of
psychologists and other mental health professionals regarding rehabilitation and reformation. See
Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding rehabilitation, I gave
considerable weight to the opinion of the DOE psychologist, who opined that the individual is in the
early stage of recovery and should achieve at least one year of treatment, i.e., participation in AA
and complete abstinence, to be considered adequately rehabilitated.  Moreover, from a common-
sense perspective, various factors militate against granting the individual’s access authorization.
Although the individual has stated that he is no longer consuming alcohol, has changed his lifestyle
and intends to abstain from alcohol in the future, it is clear that the individual is only in the early
stages of alcohol recovery.  During the hearing, the individual acknowledged that his January 2011
arrest was a “wake up” call for him and understands that his recovery is a lifetime process.  He has
only recently, just two months prior to the hearing, abstained from alcohol and attended an alcohol
treatment program.  As of the date of the hearing, he had not completed the IOP aftercare program.
The individual has not yet demonstrated a commitment to treatment nor has he yet established a
pattern of responsible use.  See Adjudicative Guidelines at Guideline G ¶ 23(b).  Based on the
foregoing, I find that the individual has not demonstrated adequate evidence of rehabilitation or
reformation.  For this reason, I find that he has not mitigated the security concerns under Criteria
H and J.

D. Criterion L

With respect to the Criterion L security concerns which relate to the individual’s criminal conduct
and arrests, including his alcohol-related arrests and his admission to prior drug use, I believe these
concerns are inextricably intertwined with the judgment and reliability concerns found in Criteria
H and J.  After considering the “whole person,” I am not convinced that the DOE can rely on the
individual’s ability to make sound judgment calls regarding  the safeguarding of classified
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information.  See Adjudicative Guidelines at ¶ (2)a.  I therefore cannot find that the individual has
sufficiently mitigated the LSO’s concerns under Criterion L.    

F. Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession
of the DOE that raises serious security concerns under Criteria H, J and L.  After considering all the
relevant information, favorable and unfavorable, in a comprehensive common-sense manner,
including weighing all the testimony and other evidence presented at the hearing, I find that the
individual has not brought forth convincing evidence to mitigate the security concerns associated
with Criteria H, J and L.  I therefore cannot find that restoring the individual’s access authorization
would not endanger the common defense and security and would be consistent with the national
interest.  Accordingly, I find that the individual’s access authorization should not be restored.  The
parties may seek review of this Decision by an Appeal Panel under the regulations set forth at
10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: September 23, 2011        



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with

XXXXXX’s.

                                                           September 9, 2011

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 25, 2011

Case Number: TSO-1058

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

The individual works for a DOE contractor and is an applicant for a DOE access authorization.   In

December 2010, as part of a background investigation, the Local Security Office (LSO) conducted

a Personnel Security Interview (PSI) of the individual to address falsification and financial issues

related to the individual, as well as the individual’s alcohol use.  In addition to the PSI, the LSO

requested the individual’s medical records and recommended a psychological evaluation of the

individual by a DOE consultant psychologist (DOE  psychologist).  The DOE psychologist examined

the individual in January 2011 and memorialized his findings in a report (Psychological Report).

According to the DOE psychologist, the individual suffers from Alcohol Dependence, in Sustained

Partial Remission, without adequate evidence of rehabilitation or reformation.  The DOE

psychologist further concluded that the individual’s Alcohol Dependence is a mental illness that

causes or may cause a significant defect in his judgment and reliability.  
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2/ Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant information

from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, . . . 10 C.F.R. § 710.8(f).  Criterion

H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion of a

psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”  10

C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).  Finally, Criterion L relates, in relevant part, to information that a person has

“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not honest,

reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,

exploitation, or duress which may cause the individual to act contrary to the best interests of the national security . . . .”

10 C.F.R. § 710.8(l).  

In April 2011, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of four potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, subsections (f), (h) (j) and (l) (hereinafter referred to as Criteria F,

H, J and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychologist. The individual presented the testimony of

two witnesses - his direct supervisor and a former team leader.  He also testified on his own behalf.

The DOE submitted a number of written exhibits prior to the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel
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security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites four criteria as bases for denying the individual’s security clearance;

Criteria F, H, J and L.  To support its reliance on Criterion F, the LSO stated that on May 27, 2010,

the individual signed and dated a Questionnaire for National Security Positions (QNSP) stating that

he had not used any illegal substances in the last seven years.  However, during a December 2010

PSI, the individual admitted to using marijuana as recently as 2005, and cocaine as recently as 2007.

In addition, the individual certified on his QNSP that he had not been involved in the illegal

possession, purchase, receiving, or handling of any controlled substance in the last seven years.

During his December 2010 PSI, he admitted to providing money to a friend for marijuana as recently

as 2005.  DOE Exh. 1.

From a security standpoint, false statements made by an individual in the course of an official inquiry

regarding a determination of eligibility for DOE access authorization raise serious issues of honesty,

reliability and trustworthiness.  The DOE security program is based on trust, and when a security

clearance holder breaches that trust, it is difficult to determine to what extent the individual can be

trusted again in the future.  See Guideline E of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to the

President for National Security Affairs, The White House.      

To support Criterion H, the LSO relies on the DOE psychologist’s report that the individual suffers

from Alcohol Dependence.  As for Criterion J, the LSO cites the DOE psychologist’s opinion and

the following information: (1) despite recommendations in 2005 from his physician to discontinue

drinking, the individual consumed alcohol weekly from 2005 to March 2010; (2) the individual has

experienced up to 15 alcohol-induced blackouts, with the last occurrences in September 2010 and

December 2009; (3) the individual admitted that he drank to excess in December 1999 and drove

after consuming five beers and five shots of liquor in one hour; (4) between 1995 and 2001, the

individual became intoxicated twice monthly and developed a tolerance to the effects of alcohol,

causing him to consume 15 drinks before experiencing noticeable effects; and (5) between 1994 and

1995, the individual often consumed 15 drinks a night causing him to become intoxicated four nights

a week.  DOE Exh. 1.  
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I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s alcohol use under both Criteria H and J.  First, a mental condition such as

Alcohol Dependence can impair a person’s judgment, reliability and trustworthiness.  See Guideline

I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified

Information issued on December 29, 2005, by the Assistant to the President for National Security

Affairs, The White House.  Second, the excessive consumption of alcohol itself is a security concern

because that behavior can lead to the exercise of questionable judgment and the failure to control

impulses, which in turn can raise questions about a person’s reliability and trustworthiness.  See id.

at Guideline G.

Finally, to support its reliance on Criterion L, the LSO states the following information regarding

the individual’s finances: (1) the individual has unpaid taxes totaling $150,000, and stated that he

does not believe he is financially stable and can resolve his financial and tax delinquencies at this

time; (2) his delinquent non-tax debt is approximately $13,000 to $15,000, encompassing numerous

collection accounts; (3) he knowingly failed to file or request extensions for state and federal taxes

for 2008 and 2009; (4) as a sole proprietor of a business, he has failed to manage his business’

finances since 2004 and failed to file quarterly taxes in 2004 and 2005, resulting in state and federal

tax liens, and (5) despite his delinquent business expenses, he described himself as a compulsive

spender between 2001 and 2004 when he chose to splurge his money on meals, drinking and other

unnecessary items.  DOE Exh. 1.    

IV.  Findings of Fact

The relevant facts in this case are uncontested.  The individual has a history of alcohol use since the

age of 14.  He began drinking, mainly hard liquor, heavily around the age of 22, consuming 6 to 15

drinks four nights a week.  DOE Exh. 4 and 7. During his December 2010 PSI, the individual stated

that he became intoxicated about twice a month and developed a tolerance for alcohol.  Id.

According to the individual, he had to consume a minimum of 15 drinks before he felt any ill effects

from alcohol.  Id.  In 2001, the individual reduced his alcohol consumption after beginning a new

relationship.  Id.  He estimated that he became intoxicated two or three times during a four-year

period, from 2001-2005.  Id.  In 2005, the individual was diagnosed with diabetes.  His physician

instructed him to completely abstain from alcohol.  However, the individual decided to only reduce

his alcohol consumption.  Id.  The individual stated that, over the course of his life, he has

experienced about 15 blackouts, with his most recent blackout occurring on Labor Day weekend in

September 2010.  Id.           

During his PSI, the individual also acknowledged his financial problems.  According to the

individual, he began having problems after he started his own company in 2001.  He stated that the

nature of his business “created uneven flows of money, causing him to at times feel he had more

money to blow.”  Id.  From 2001 through 2004, the individual characterized himself as a

“compulsive spender” and admitted that he spent his money on “splurging,” despite his delinquent

debt.  The individual estimated that his unpaid taxes total $150,000 and his delinquent non-tax debt

is approximately $13,000 to $15,000.  Id.  He admitted that he has failed to file quarterly business
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

taxes in 2004 and 2005, and has knowingly failed to file or request extensions for state and federal

taxes for 2008 and 2009.  Id.        

In addition, during his PSI, the individual discussed his drug history and use and acknowledged that

he omitted information regarding marijuana and cocaine use from his May 2010 QNSP.  Id.

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the individual’s

access authorization should not be granted.  I cannot find that granting the individual’s DOE security

clearance will not endanger the common defense and security and is clearly consistent with the

national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision

are discussed below.

A. The Diagnosis of Alcohol Dependence

The DOE psychologist explained in detail in the Psychological Report and at the hearing how the

individual met the diagnostic criteria set forth in the Diagnostic and Statistical Manual of Mental

Disorders, by the American Psychiatric Association, 4th edition, Text Revision (DSM-IV-TR) for

Alcohol Dependence.  DOE Exh. 4, Transcript of Hearing (Tr.) at 10-45.  The individual did not

present any expert testimony to undermine this diagnosis.   Based on the compelling testimony of

the DOE psychologist, I find that the individual suffers from Alcohol Dependence.

B. Evidence of Rehabilitation and Reformation from Alcohol Dependence

The individual did not dispute his alcohol use.  At the hearing, he testified that he has “cut down”

his drinking, drinking two or three beers about once a month now.  Tr. at 27 and 36.  He stated that

the last time he consumed alcohol was about a month prior to the hearing when he had three beers

during a meal.  Id. at 36.  He further testified that although he received the DOE psychologist’s

recommendation in February that he should participate in Alcoholics Anonymous (AA), he has not

yet sought any alcohol treatment.  He stated that he intends to “stay away” from alcohol in the future.

Id. at 27.  The individual further testified that, other than his finances, he has reduced the stress in

his life and indicated that his current girlfriend will not tolerate drugs and alcohol around her

children.  Id. at 28.  
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4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The text of a

cited decision may be accessed by entering the case number of the decision in the search engine located at

http:www.oha.doe.gov/search.htm.  

After listening to the witnesses in this case, the DOE psychologist opined that he would not alter his

current diagnosis and recommendation for the individual.  Id. at 41.  He noted that the individual has

not taken the initiative to seek treatment since he made the recommendation in February 2011, five

months prior to the hearing and testified that he continues to have concerns about the individual’s

alcohol use.  Id.  He specifically stated that he is concerned that the individual has only reduced his

alcohol consumption, but has not completely abstained from alcohol as recommended.  The DOE

psychologist further noted that the individual’s overwhelming financial burden demonstrates a lack

of self-discipline.  Id. at 42.  He noted that he is not confident that the individual has the ability to

address his financial issues.  Id.  The DOE psychologist noted that, from a psychological standpoint,

there is a passivity trait in the individual’s personality which leaves him vulnerable.  Id. at 44.  He

reiterated that he still recommends that the individual completely abstain from alcohol and actively

participate in an AA program for a period of 12 months.  He also testified that the individual should

participate in his employers Employee Assistance Program.  Id. at 42-44.  

C. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychologists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychologist, who opined that the individual is in the

early stage of recovery and should achieve at least one year of treatment, i.e., participation in AA,

and complete abstinence to be considered adequately rehabilitated.  Moreover, from a common-sense

perspective, various factors militate against granting the individual’s access authorization.  Although

the individual has stated that he has reduced his alcohol consumption, reduced the stressors in his

life and intends to “stay away” from alcohol in the future, it is clear that the individual has not yet

taken the steps required to seriously address his alcohol problem.  During the hearing, the individual

acknowledged that he has not sought any alcohol treatment.  He has only recently, just one month

prior to the hearing, reduced his alcohol intake and shown an interest in an alcohol treatment

program despite the recommendation offered by the DOE psychologist five months before the

hearing.  The individual has not yet demonstrated a commitment to treatment nor has he yet

established a pattern of responsible use.  See Adjudicative Guideline G at 23(b).  Based on the

foregoing, I find that the individual has not demonstrated adequate evidence of rehabilitation or

reformation.  For this reason, I find that he has not mitigated the security concerns under Criteria H

and J.

D. Falsifications on QNSP 
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5/ In OHA cases regarding falsifications where the individual knowingly maintained a falsehood for a period of

time, we have compared the individual’s pattern of responsible conduct to the length of time the individual maintained

a falsification.  See Personnel Security Hearing, Case No. TSO-0394 (2006) (six months of honest behavior not

sufficient to mitigate dishonesty that spanned nine months).

The key issue under Criterion F is whether the individual has brought forward sufficient evidence

to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE. In

considering this question, I found that the nature of the individual’s omissions was serious.  The

individual’s lack of candor concerning his drug use could increase his vulnerability to coercion or

blackmail and raises important security concerns.  The DOE must rely on individuals who are

granted access authorization to be honest and truthful.  This important principle underlies the

criterion set forth in 10 C.F.R. § 710.8(f).

During the hearing, the individual was questioned about his omissions on his May 2010 QNSP.

When asked why he omitted information concerning his illegal drug usage, the individual stated that

he misunderstood the questions on the QNSP.  Tr. at 26.  He testified that because he could not recall

dates, he answered “no” to the question of whether or not he had used any illegal substances in the

last seven years.  Id.   However, the individual acknowledged that he could have answered “yes” to

the question and indicated that he could not recall dates on the bottom of the questionnaire.

Likewise, he testified that he answered “no” to the question concerning whether or not he has been

involved in any illegal possession or purchase of illegal drugs because he again misunderstood the

question.  Id. at 27.  During the hearing, the individual admitted that the act of providing money to

a friend to purchase marijuana would be considered involvement in illegal possession or purchase

of a controlled substance.  Id.    

After considering all of the evidence before me, I find that the individual has not mitigated the

security concerns arising from omissions on his QNSP regarding his illegal drug use.  Based on the

individual’s testimony during the hearing, I am not convinced that the individual simply

misunderstood the questions on the QNSP.  As stated above, the individual acknowledged that he

could have answered “yes” to the question and then clarified his answers on the form.  Moreover,

the individual’s truthfulness during a subsequent PSI suggests that the individual intentionally

omitted information on his QNSP.  In light of these questions concerning his credibility, the

individual has not yet established a pattern of honesty to decrease his vulnerability to coercion or

blackmail.  5/  I therefore find that the individual has not mitigated the security concerns raised by

Criterion F.      

E. Financial Irresponsibility

The key issue under Criterion L is whether the individual has brought forward sufficient evidence

to demonstrate that he is reliable and trustworthy, and that he is no longer subject to pressure,

coercion, exploitation or duress.  For the reasons set forth below, I find that the individual has not

provided sufficient information to resolve the Criterion L concerns at issue.



- 8 -

During the hearing, the individual acknowledged his financial irresponsibility and admitted that his

tax and debt problems are a consequence of the mismanagement of his business finances as well as

his compulsive spending.  Tr. at 29 and 34.  He testified that the IRS is currently garnishing twenty-

five percent of his paycheck and estimated that his current unpaid taxes are probably now about

$145,000.  Id. at 32.  The individual further testified that he intends to try to secure a second job to

pay down his debt and believes that future yearly raises will allow him to put more of his money

toward his debt.  Id. at 28.  The individual testified that he has the financial support of his current

girlfriend who pays half of the household bills.  Id. at 29.  He further testified that he has not yet filed

his 2008-2009 taxes.  He stated that he is depending on the assistance of his sister and a previous

bookkeeper to help with filing his taxes.  The individual reiterated that he has made some progress

on paying down some of his debt, noting that he is now making monthly payments on a student loan.

Id. at 32.  According to the individual, his goal is to pay down his debt in ten years.  Id. at 33.  

Although the individual has made some effort to address his debt, his behavior with respect to his

financial issues is both recent and frequent, spanning a number of years.  During the hearing, the

individual acknowledged his pattern of financial irresponsibility with respect to his mounting debt

and stated that his goal is to completely eliminate his debt within ten years.  However, it is clear that

the individual does not have a budget or a clear plan on how he will successfully address these

financial issues.  As of the date of the hearing, the individual has only addressed one of his non-tax

collection accounts.  While the individual testified that he plans on obtaining a second job, is

counting on yearly salary raises in the future, and can depend on his current girlfriend to help to

assist him financially in the future, the individual has not considered how he will address his

financial issues if these plans do not materialize.  The individual’s recent efforts to resolve his

financial issues have not yet withstood the test of time.  Given the individual’s pattern of financially

irresponsible behavior and his only recent attempt to resolve his debt, I am not convinced that the

chances of a return to his previous behavior are acceptably low.  After considering the “whole

person,” I am not convinced that the DOE can rely on the individual’s ability to make sound

judgment calls regarding  the safeguarding of classified information.  See Adjudicative Guidelines

at (2)a.  I therefore cannot find that the individual has sufficiently mitigated the LSO’s concerns

under Criterion L.    

F. Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria F, H, J and L.  After considering all

the relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria F, H, J and L.  I therefore cannot find that granting the individual’s access authorization

would not endanger the common defense and security and would be consistent with the national

interest.  Accordingly, I find that the individual’s access authorization should not be granted.  The
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parties may seek review of this Decision by an Appeal Panel under the regulations set forth at

10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: September 9, 2011       



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 

September 16, 2011 
 

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS 

 
Hearing Officer’s Decision 

 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  May 25, 2011 
 
Case Number:  TSO-1059 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual should be 
granted a DOE access authorization.  For the reasons detailed below, I find that the DOE should 
grant the Individual access authorization.   
 
I. PROCEDURAL BACKGROUND 
 
The Individual is employed by a DOE contractor and is an applicant for a DOE access 
authorization.  DOE Ex. 3 at 1.  In connection with her application, the Individual completed a 
Questionnaire for National Security Positions (QNSP) in September 2010, and participated in a 
Personnel Security Interview (PSI) in November 2010.  DOE Ex. 5.  After reviewing the 
Individual’s personnel security file, the Local Security Office (LSO) informed her in an April 
2011 Notification Letter that there existed derogatory information that raised security concerns 
under 50 U.S.C. § 435c (hereinafter “the Bond Amendment”) and 10 C.F.R. §§ 710.8 (k) and (l) 
(hereinafter “Criterion K” and “Criterion L,” respectively).  See Notification Letter, April 4, 
2011.  The Notification Letter also informed the Individual that she was entitled to a hearing 
before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded her request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced eight exhibits into the record.  DOE Exs. 1-8. In addition to her own 
testimony, the Individual presented five witnesses: her husband, a close friend, and three current 
or former coworkers.  The Individual also tendered two exhibits.  Indiv. Exs. A-B.   See 
Transcript of Hearing, Case No. TSO-1059 (cited herein as “Tr.”). 
 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III.  FINDINGS OF FACT  
 
The pertinent facts in this case are as follows.  The Individual’s husband is prone to panic or 
anxiety attacks and, as a result, has had a prescription for Xanax continuously for over ten years.  
Tr. at 14-15.  In early 2009, the Individual began experiencing episodes of severe anxiety and 
stress due to various issues, including financial concerns and increased work pressure.  Tr. at 51-
52; DOE Ex. 5 (November 2010 PSI) at 62-65.  Between January 2009 and April 2010, the 
Individual on occasion asked her husband for one of his Xanax pills.  Tr. at 50-52.  She 
estimated that she experienced “four or five attacks” over a year’s time.  Tr. at 52-53.  When she 
informed her physician that she had taken her husband’s pills, he did not express concern, but 
told the Individual that she should have her own prescription for the medication if she continued 
experiencing episodes of anxiety.  Tr. at 54; DOE Ex. 6 at 66.  After her mother passed away 
suddenly in May 2010, the Individual again had difficulty managing stress and anxiety, which 
were compounded by her grief. She consulted her physician, who then prescribed the Individual 
the same medication as her husband, Xanax, at the same dosage.  Tr. at 20, 53.; DOE Ex. 5 at 66-
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67.  The Individual uses her medication as prescribed.  Tr. at 63; see also Tr. at 23, Indiv. Exs. 
A-B (letters from Individual’s therapist and physician).2   
 
The Individual did not realize that taking her husband’s medication was illegal.  Tr. at 53.  She 
assumed that the reason one should not use another’s prescription is because of uncertainty 
regarding the effects of the medication.  Id.   That assumption was furthered by the fact that her 
doctor’s response to learning that she had taken her husband’s pills was simply that she should 
have her own prescription if she continued experiencing anxiety, not that her actions were illegal 
or otherwise of concern.  Tr. at 54.  The Individual only realized that taking her husband’s 
medication was illegal in September 2010 while completing the QNSP in connection with her 
current employment when she read a question pertaining to illegal drug use.  Tr. at 55.  She knew 
it was important to answer the question honestly and, therefore, disclosed her past use of her 
husband’s Xanax on the QNSP.  Tr. at 55-56.   
 
As noted above, the Individual and her husband have identical prescriptions for Xanax. On 
occasions where her husband has needed a pill but not remembered to carry the medicine with 
him, she has given him one from her bottle.  Tr. at 57; DOE Ex. 5 at 84.  They each have 
standing prescriptions for the medication and, when either of them runs out of the medicine, they 
must simply inform their doctor who will then call their pharmacy to order a refill.  Tr. at 21.  In 
light of their new awareness regarding the unlawful nature of using someone else’s prescription, 
as well as the security concerns raised in this proceeding, the Individual and her husband now 
each carry their own medication at all times and no longer take pills from each other’s bottles.  
Tr. at 63.   
 
Finally, the Individual has an old back injury, and several years ago, took her husband’s 
prescription 800 mg Ibuprofen because it was equivalent to taking four non-prescription 200 mg 
Ibuprofen pills, which she did not have available.  Tr. at 56; DOE Ex. 5 at 85-86.  Her most 
recent use of her husband’s Ibuprofen occurred in 2008.  DOE Ex. 5 at 87.    
 
IV. ANALYSIS 
 
A. Bond Amendment and Criterion K – Unlawful Use of a Controlled Substance 
 

1. The Security Concern 
 
The Bond Amendment precludes the grant of a security clearance to an individual who “is an 
unlawful user of a controlled substance.”  50 U.S.C. § 435c(b).3  In addition, use of illegal drugs 
or misuse of controlled substances raises security concerns under Criterion K.  See Adjudicative 

                                                 
2 The Individual’s testimony regarding her use of Xanax, both before and after she obtained her own prescription, 
was corroborated by the Individual’s husband.  Tr. at 15-18.   
 
3 On August 12, 2009, the DOE Deputy Secretary issued DOE Notice 470.5, which implemented the Bond 
Amendment in the DOE.  In that Notice, the Deputy Secretary, among other things, stated that persons subject to the 
Bond Amendment (1) will continue to be processed for Administrative Review in cases where the agency is unable 
to “waive” the Bond Amendment; and (2) will receive the same due process rights that existed before the 
implementation of the Bond Amendment.   
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Guidelines, Guideline H, ¶ 24 (“Use of an illegal drug or misuse of a prescription drug can raise 
questions about an individual’s reliability and trustworthiness, both because it may impair 
judgment and because it raises questions about a person’s ability or willingness to comply with 
laws, rules, and regulations.”).  See also Personnel Security Hearing, Case No. TSO-0956 
(2010); Personnel Security Hearing, Case No. TSO-0938 (2009).4  In the Notification Letter, the 
LSO cited the Individual’s admission that she used her husband’s Xanax prior to obtaining her 
own prescription as a basis for invoking the Bond Amendment.  The LSO also invoked Criterion 
K, citing the Individual’s use of her husband’s Xanax, as well as her admission that she 
occasionally gave her husband one of her Xanax pills.   
 
 2. Whether the Individual Has Mitigated the Bond Amendment and Criterion  

K Concerns 
 
According to the Adjudicative Guidelines, among the factors that may serve to mitigate security 
concerns raised by an individual’s illegal use of drugs are that “the behavior happened so long 
ago, was so infrequent, or happened under such circumstances that it is unlikely to recur or does 
not cast doubt on the individual’s current reliability, trustworthiness, or good judgment.”  
Adjudicative Guidelines, Guideline H, ¶ 26.   
 
Based on the evidence in the record, I find that the Individual has mitigated the concerns raised 
by her past misuse of Xanax.  With respect to the Individual’s use of her husband’s Xanax prior 
to obtaining her own prescription, the Individual used her husband’s Xanax pills four or five 
times between January 2009 and April 2010, during periods of significant stress and anxiety.  Tr. 
at 50-52.  She has since obtained her own prescription for the medication and, therefore, is well-
prepared for any future episodes of anxiety.  Tr. at 53.  Moreover, the evidence in the record 
supports a finding that the Individual’s misuse of a controlled substance was confined to her use 
of her husband’s Xanax prior to obtaining her own prescription, and that this is not indicative of 
a more widespread problem with illegal drug use on the Individual’s part.5  Finally, the 
Individual’s last misuse of Xanax happened in April 2010, nearly sixteen months prior to the 
hearing.  Id.  Considering these facts, I conclude that the Individual’s use of her husband’s 
Xanax happened under unusual circumstances that are unlikely to recur in the future and, to the 
extent that it raised security concerns under Criterion K, such concerns have been mitigated by 
the passage of time.  See Personnel Security Hearing, Case No. TSO-1003 (2011) (concern 
raised by individual’s misuse of wife’s prescription medication sixteen months prior to hearing 
occurred under unusual circumstances unlikely to recur and was mitigated by passage of time).  I 
further conclude, for the same reasons, that the Individual is not “an unlawful user of a controlled 

                                                 
4 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
 
5  Although the Individual used her husband’s prescription Ibuprofen in the past, most recently in 2008, I find that 
such use has little bearing on the issue of whether the Individual is a user of illegal drugs or is likely to engage in 
illegal drug use in the future.  Criterion K concerns drugs “listed in Section 202 of the Controlled Substances Act of 
1970.”  10 C.F.R. § 710.8(k).  The Adjudicative Guidelines define “drugs” as “mood and behavior altering 
substances,” including (1) “drugs, materials, and other chemical compounds identified and listed in the Controlled 
Substances Act of 1970” and (2) “inhalants and other similar substances.”  Adjudicative Guidelines, Guideline H, ¶ 
24(a).  Ibuprofen clearly falls outside the scope of those definitions.   
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substance,” within the meaning of the Bond Amendment.  See id.; Personnel Security Hearing, 
Case No. TSO-0938 (2010). 
 
As to the Criterion K concerns raised by the Individual’s occasional transferring of her Xanax 
pills to her husband, I find that the Individual has presented sufficient evidence to resolve those 
concerns.  According to the evidence in the record, the Individual and her husband have identical 
prescriptions for the medication, which they take, as directed by their physician, only as needed 
(i.e., when he or she experiences an anxiety attack).   Tr. at 20.  Given that her husband had a 
prescription for Xanax during the times the Individual gave him one of her pills, the Individual 
did not believe that giving her husband one of her pills was using Xanax “in a manner that 
deviates from approved medical direction.”  See Adjudicative Guidelines, Guideline H, ¶ 24(b); 
see also Personnel Security Hearing, Case No. TSO-0956 (2010) (Criterion K concerns raised 
when individual who took wife’s Ambien pill were mitigated by the fact that he had a 
prescription for the same medication at the time of the use).  Now, however, the Individual and 
her husband each carry their own medication at all times and do not take pills from each other’s 
bottles.  Tr. at 63.  Based on these facts, I find that the Individual has resolved the Criterion K 
concerns raised by her giving her husband her Xanax pills.                    
 
B. Criterion L – Unusual Conduct 
 

1. The Security Concern 
 
In invoking Criterion L in the Notification Letter, the LSO cited (1) the Individual’s sporadic use 
of her husband’s Xanax between January 2009 and April 2010, prior to obtaining her own 
prescription; (2) the Individual’s allowing her husband to occasionally use her Xanax; and (3) the 
Individual’s admission that she used her husband’s prescription Ibuprofen in the past.  After 
considering the hearing testimony and other evidence in the record, I find that the Individual has 
mitigated the Criterion L concern.  Criterion L pertains to conduct tending to show that an 
individual is “not honest, reliable, or trustworthy, or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).   
 
 2. Whether the Individual Has Mitigated the Criterion L Concern  
 
The concerns raised under Criterion L are each directly tied to the Individual’s misuse of a 
prescription medication, which as noted above, I have concluded was atypical behavior for the 
Individual and unlikely to recur in the future.  Moreover, there is ample evidence in the record 
establishing that, notwithstanding her past misuse of the Xanax, the Individual is a very honest, 
reliable, and trustworthy person, both professionally and personally, who can be counted on to 
exercise good judgment and follow laws and rules.  See, e.g., Tr. at 24, 2833-35, 41-42, 46 
(testimony of Individual’s husband, friend, and current and former coworkers regarding her 
character).  The Individual herself demonstrated her honesty and trustworthiness when she listed 
her misuse of Xanax on the September 2010 QNSP, because there is no evidence in the record 
that the LSO would have otherwise discovered this information.  Tr. at 58-60; see also DOE Ex. 
4 (2010 QNSP) at 9.  Finally, the Individual’s testimony that she and her husband are extra 
vigilant about making sure they take only their own pills, knowing now that not doing so in the 
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past was unlawful, demonstrates that she is able and willing to comply with laws, rules, and 
regulations, and will do so in the future.  Tr. at 63.  Considering all of these facts, I find that the  
Individual has resolved the Criterion L concern cited in the Notification Letter.       
V. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under the Bond Amendment 
and Criteria K and L of the Part 710 regulations.  I also find that the Individual has presented 
sufficient information to resolve those concerns.  Therefore, I conclude that granting the 
Individual a DOE access authorization “would not endanger the common defense and security 
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I 
find that the DOE should grant the Individual an access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: September 16, 2011 
 
 
 
 



 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Hearing Officer Decision 
______________________ 

 
Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should grant the individual an 
access authorization.2   

 
I.  BACKGROUND 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

 
The individual is an employee of a DOE contractor and an applicant for an access authorization.  In 
a November 9, 2009, Questionnaire for National Security Positions, the individual reported that he 
had been charged with alcohol intoxication by a minor in February 2003.  Exhibit 7 at 37-38.  A 
Local Security Office (LSO) summoned the individual for an interview (PSI) with a personnel 
security specialist on March 31, 2010.  Exhibit 8.  After the PSI, the LSO referred the individual to a 
local psychologist (hereinafter referred to as “the DOE psychologist”) for an agency-sponsored 
evaluation. The DOE psychologist prepared a written report, setting forth the results of that 
evaluation, and sent it to the LSO. Exhibit 10.  Based on this report and the rest of the individual’s 
personnel security file, the LSO determined that derogatory information existed that cast into doubt 
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the individual’s eligibility for access authorization. The LSO informed the individual of this 
determination in a letter that set forth the DOE’s security concerns and the reasons for those 
concerns.  Exhibit 3.  I will hereinafter refer to this letter as the Notification Letter.  The Notification 
Letter also informed the individual that he was entitled to a hearing before a hearing officer in order 
to resolve the substantial doubt concerning his eligibility for an access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the hearing officer. The DOE introduced ten exhibits into the record of this 
proceeding.  The individual introduced one exhibit, and presented the testimony of four witnesses, in 
addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraph (j) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Id.3  Under this 
criterion, the LSO cited the October 2010 report of the DOE psychologist, including its reference to 
the  individual’s history of alcohol use and the 2003 alcohol-related legal charge, as well as the DOE 
psychologist’s diagnosis that the individual suffered from Alcohol Abuse.  Id. at 4. 
 
The record contains generally consistent statements by the individual, who is 26 years old, 
describing his past use of alcohol.  According to these statements, the individual first used alcohol at 
age 17 and, until September 2010, drank about once per month, nearly always to intoxication.  
Exhibit 10 at 4; Hearing Transcript (Tr.) at 27-28.   
 
This undisputed information adequately justifies the DOE’s invocation of criterion (j), and raises 
significant security concerns.  The diagnosis of Alcohol Abuse, the individual’s prior alcohol-related 
legal charge, and his admitted regular use of alcohol to intoxication raise concerns related to the risk 
of excessive alcohol consumption, which often leads to the exercise of questionable judgment or the 
failure to control impulses, and call into question the individual’s future reliability and 
trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (Adjudicative Guidelines), The White House (December 19, 2005), 
Guideline G.   
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a hearing officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual a security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 

                                                 
3 Criterion (j) defines as derogatory information that an individual has “[b]een, or is, a user of alcohol habitually 

to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 708.8(j).   
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surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d); Personnel 
Security Hearing, Case No. TSO-1032 (2011). The regulations further instruct me to resolve any 
doubts concerning the individual’s eligibility for access authorization in favor of the national 
security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
The individual has not disputed the diagnosis of Alcohol Abuse in the DOE psychologist’s October 
2010 report.  Indeed, the individual presented the testimony of a certified alcohol and drug 
counselor, who agreed that the individual “definitely” had suffered from Alcohol Abuse in the past.  
Tr. at 49.  However, the individual testified that, after last drinking to intoxication in September 
2010, Tr. at 17, he has consumed alcohol on only two occasions, at weddings in March and May of 
2011, on each occasion drinking two to three beers.  Id. at 18, 33. 
 
In addition, in June and July of 2011, the individual completed a substance abuse education program 
at a local clinic.  Exhibit A.  The counselor whose testimony the individual presented did an initial 
assessment of the individual at the beginning of the program.  Tr. at 41.  The individual informed the 
counselor of his drinking history prior to September 2010, specifically that he drank about once a 
month, but that when he did, he would drink 12 to 15 beers per occasion.  Id.  This raised “red flags” 
for the counselor, but because the individual, since meeting with the DOE psychologist in October 
2010, “was able to control and stop his usage,” the counselor referred him to the clinic’s 20-hour 
education program, as opposed to longer-term programs offered by the clinic.  Id. at 45-46. 
 
The counselor explained that at the end of the program, participants decide whether they will follow 
guidelines for moderate drinking, or will abstain from drinking altogether.  Id. at 47.  The individual 
decided that he would quit drinking, id., because of certain risk factors that he faced, such as having 
a family history of alcohol abuse.  Id. at 26.  The counselor testified that the individual had shown 
progress in response to information learned both from his meeting with the DOE psychologist and 
from the subsequent education program, had established a pattern of responsible use, has been 
reformed, and that “his prognosis is good.”  Id. at 49, 52-54.  She rated his risk of abusing alcohol in 
the future as “low to medium.”  Id. at 52. 
 
The DOE psychologist was present for the entire hearing and testified last.  Referencing his October 
2010 evaluation of the individual, the psychologist described the individual as “an open book.  There 
was nothing the least bit calculated or disingenuous about the presentation.”  Id. at 119.  He 
characterized the results of the psychological testing of the individual as what one “would expect   
from somebody who's coming for treatment, someone who is being authentic.”  Id.  He noted that, in 
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his October 2010 report, rather than recommending “inpatient treatment or the kinds of 
confrontations that more resistant minimizers of alcohol abuse require, I recommended educational 
intervention.”  Id. at 134; Exhibit 10 at 5 (DOE psychologist’s written report).  He further testified 
that the educational program completed by the individual in June to July 2011 met the expectations 
for treatment set forth in his report, id. at 137, and that, compared to a longer-term outpatient 
program, the individual’s program was “probably more effective because it lines up with their 
experience and what they identify with, and that’s what's important.”  Id. at 139. 
 
Having observed the individual at the hearing, the DOE psychologist described him as one who has 
addressed his issues with alcohol abuse “and is here to talk about how they have, in fact, addressed 
it.”  Id. at 136.  The psychologist stated that he no longer had “a basis to make an alcohol abuse 
diagnosis” and that the individual was now at a low risk of returning to the problematic use of 
alcohol in the future.  Id. at 143; see also id. at 156 (DOE psychologist describing risk as “low based 
on the testimony of the treating professional who described his treatment and treatment outcome”). 
 
There is no dispute in this case that the individual’s past history of excessive alcohol use provided 
legitimate cause for concern from the point of view of the national security.  Were that pattern of use 
to have continued, the risk caused by the regular compromise of the individual’s judgment and 
reliability clearly would have been too high to allow him to hold a security clearance.  However, it is 
apparent to me that the individual recognizes this, has received appropriate education and treatment, 
and has adapted his behavior accordingly.  Based upon my review of the entire record, and in 
particular the hearing testimony of the individual, the counselor, and the DOE psychologist, I am 
convinced that the risk of the individual using alcohol to excess in the future is now low enough that 
the security concerns raised in this case have been resolved. 
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has resolved the DOE’s security 
concerns under criterion (j). Therefore, the individual has demonstrated that granting him an access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the DOE should grant the individual’s security clearance. 
Review of this decision by an Appeal Panel is available under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 22, 2011 
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This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as “the 
individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.” As explained below, it is my decision that the individual should not be 
granted an access authorization. 
 
I. BACKGROUND 
 
The individual’s current employer, a DOE contractor, requested DOE access authorization for the 
individual.  Based on issues contained in the individual’s security file, the Local Security Office 
(LSO) conducted a Personnel Security Interview (PSI) with the individual in July 2010.  PSI, 
DOE Ex. 8.  In September 2010, a DOE-consultant psychologist (the DOE-consultant 
Psychologist) evaluated the individual and memorialized his findings in a Psychological 
Evaluation Report (the Report, DOE Ex. 10).  
 
In April 2011, the LSO issued a Notification Letter to the individual, together with a statement 
(Enclosure 1) setting forth the information that created a substantial doubt about the individual’s 
eligibility to hold a DOE security clearance. DOE Ex. 3.  Specifically, the LSO states that the  
DOE-consultant Psychologist concluded that the individual met the Diagnostic and Statistical 
Manual of Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR) criteria for Alcohol 
Abuse, without adequate evidence of rehabilitation or reformation.  It also refers to information 
concerning the individual’s past use of alcohol that supports that diagnosis.  In addition, it refers 
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to the DOE-consultant Psychologist’s finding that the individual exhibits the personality features 
of impulsivity, grandiosity, and an instrumental view of others, which the DOE-consultant 
Psychologist believes may negatively impact the individual’s ability to exercise good judgment to 
avoid the future misuse of alcohol.  This diagnosis and supporting findings raise security 
concerns under the provisions of 10 C.F.R. § 710.8(j) (Criterion J).  
 
The individual requested a hearing (hereinafter “the hearing”) to respond to the concerns raised in 
the Notification Letter.  DOE Ex. 4.  On June 6, 2011, the Office of Hearings and Appeals 
Director appointed me the Hearing Officer in this case.  At the hearing I convened in this matter, 
I received testimony from nine persons.  The LSO presented the testimony of the DOE-
consultant Psychologist. The individual, who was represented by counsel, testified and presented 
the testimony of a registered nurse who treated the individual for a chronic medical condition, his 
father, his mother, his girlfriend, his supervisor, and his former supervisor/current mentor.    
Discussion at the hearing centered on the individual’s past conduct, his Alcohol Abuse diagnosis 
and his diagnosed personality traits that formed the basis for the LSO’s Criterion J concerns, as 
well as the individual’s recent conduct and efforts to address his Alcohol Abuse. 
 
II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See  Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national 
security test” for the granting of security clearances indicates “that security determinations should 
err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance). 
   
III. ANALYSIS OF TESTIMONY AND FINDINGS OF FACT 
 
A.  The Individual’s Diagnosis of Alcohol Abuse 
 
As a basis for his September 2010 diagnosis of Alcohol Abuse, the DOE-consultant Psychologist 
found that the individual reported to him that he began drinking alcohol in high school, and that 
his consumption increased in college when he began drinking approximately ten beers three 
times per week while partying with friends.  Report at 3.  In his Report, the DOE-consultant 
Psychologist stated that the individual told him that he lived in a “party house” while in college 
where he and his peers would regularly congregate and drink to excess, and that he would 
become “stumbling, stupid drunk” once or twice per week.  The individual also stated that during 
this period, he was convicted of underage possession of alcohol while a passenger in a vehicle, 
with a Blood Alcohol Content of .15.  Id.  The individual, who now is in his early 20’s, told the 
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DOE-consultant Psychologist that since he graduated from college, his alcohol consumption has 
decreased.  He stated at their interview that he currently consumes a “couple” of beers while 
grilling or four or five beers with a friend about once a week, and that he does not drink and 
drive.  Id.  The DOE-consultant Psychologist found that the individual “is credibly diagnosed with 
Alcohol Abuse” and that, despite his academic and professional accomplishments, has 
“demonstrated egregious lapses of judgment in order to maintain his social need to feel enlivened 
and aggrandized by others’ admiration.”  Id. at 4.  The DOE-consultant Psychologist opined that 
although the individual believes he has left his history of Alcohol Abuse behind at college, he is 
moving toward peer affiliations that continue to involve heavy drinking.  The DOE-consultant 
Psychologist recommended that the individual participate in an intensive outpatient alcohol 
program for no less than six months.  Id.   
 
While the individual acknowledges his abuse of alcohol while in college, he does not believe that 
he has had a problem with alcohol since he graduated and became employed in his current 
position.  TR at 365.  However, in July 2011, the individual retained a psychologist (the 
individual’s Evaluating Psychologist) whose conclusions support the concerns raised by the 
DOE-consultant Psychologist.  In his August 3, 2011 Evaluation, the Evaluating Psychologist 
found that the individual met the DSM-IV-TR criteria for the diagnosis of Alcohol Abuse during 
his college years due to his excessive consumption of alcohol, which continued following his 
citation for underage drinking.  He also finds that the individual has only partially rehabilitated 
himself from this diagnosis by modifying his drinking behavior.  In this regard, he states that the 
individual reported three instances of alcohol intoxication in 2011 (New Year’s Eve, St. Patrick’s 
Day, and another occasion in May).  The Evaluating Psychologist recommends that the 
individual participate in alcohol counseling once a week for three to six months “in order to help 
address any potential issues that his personal style and his prior Alcohol Abuse may have on his 
current and future reliability . . . .”  Evaluation at 6, Individual’s Exhibit M.   Finally, at the 
hearing, the individual testified that because he sustained possible liver damage ancillary to the 
treatment of a chronic medical condition, he had been advised by his physician to drink alcohol 
in moderation, and the individual admitted that he did not always follow this medical advice.  TR 
at 352.  
 
Based on this information, I find that the LSO properly concluded that the DOE-consultant 
Psychologist’s diagnosis coupled with the individual’s history of alcohol consumption raises a 
security concern under Criterion J that the individual suffers from Alcohol Abuse without 
adequate evidence of rehabilitation or reformation.  In particular, I find that the individual’s three 
admitted instances of intoxication in 2011, after he became aware of the DOE’s concerns about 
his alcohol consumption, and his admitted failure to follow medical advice concerning his 
alcohol consumption strongly support the DOE-consultant Psychologist’s finding that the 
individual is at risk for misusing alcohol in the absence of alcohol education and counseling.  
Because the LSO properly invoked Criterion J, the individual has the obligation to resolve these 
concerns.   
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B.  The Individual’s Testimony Concerning his Efforts to Comply with DOE 
Recommendations 
 
The individual testified that following his interview with the DOE-consultant Psychologist, he 
moderated his drinking.  He stated that from mid November 2010 until New Year’s Eve, he 
consumed no alcohol.  TR at 330-331.  He stated that following New Year’s Eve, he did not drink 
for several weeks, and that from February 1, 2011, until St. Patrick’s Day, he consumed alcohol 
less than once a week.  He testified that “for the most part” he would have one or two beers, and 
the maximum he drank was four or five beers.  TR at 332-334.   He stated that he drank to excess 
on St. Patrick’s Day when he met friends from college in another city.  He testified that he was 
careful not to drink and drive on this occasion.  TR at 335-336.   He stated that he has not 
consumed alcohol since May 29, 2011.  He testified that his legal counsel, his workplace 
counselor, and his girlfriend all suggested that it might be helpful to his case if he stopped.  He 
stated that being abstinent from alcohol “has not been a big deal at all.  It is just not drinking.”  TR 
at 336.  He testified that he and his girlfriend continue to socialize with friends who drink, and 
that he is acting as the designated driver.  TR at 337.   He stated that he does not presently 
associate with anyone who is a heavy drinker on a regular basis, and that he will not be drinking 
to excess when he resumes consuming alcohol.  TR at 343.  
 
The individual testified that he has seen his workplace counselor about ten times starting in April 
2011.  He stated that he now recognizes that he drank excessively in college, but that he believes 
that for the last ten or twelve months he has been drinking within acceptable limits for someone 
with a security clearance.  TR at 354-355.  He stated that he consulted with the Evaluating 
Psychologist to get a second opinion regarding the DOE-consultant Psychologist’s findings that 
he has problematic personality traits.  He testified that he learned that he is not grandiose, but is 
within the normal range for self-confidence for a XX year old male.  TR at 357.  He stated that 
he is now seeing an alcohol counselor, and has met with her three or four times for the purpose 
of getting an alcohol education.  TR at 358.  He testified that he also has attended three 
Alcoholics Anonymous (AA) meetings.  He stated that he has listened to discussions of 
alcoholism at these meetings, and that while he has never had a problem with controlling his 
alcohol consumption, he can understand feeling a need for alcohol in order to relax or as a 
reward for hard work.  TR at 361-364. 
 
The individual stated that his long term goal is to use alcohol responsibly.  He stated that he 
recently traveled out of town to meet the same friends that he had partied with on St. Patrick’s 
Day, and that he was able to maintain his abstinence without a problem.  TR at 365.   
 
C.  The Testimony of the Individual’s Witnesses 
 
The testimony at the hearing concerned the individual’s personality, his functioning in the 
workplace, and his recent efforts to respond to the DOE’s concerns about his misuse of alcohol. 
 
The registered nurse and the individual’s parents testified concerning the challenges faced by the 
individual’s chronic medical condition, and how he has responded to the issue in a positive way, 
and has been a loving brother to his siblings.  TR at 18-23, 155-156, 186, 221-228, 230-231.  His 
former supervisor/current mentor and his current supervisor both testified that the individual 
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interacts well with them and with his co-workers, and that he functions well in a team 
environment.  TR at 65-72, 53-56, 77, 101-104.  His current supervisor stated that after he was 
counseled in October 2010 concerning unscheduled late arrivals at the workplace, his timeliness  
has been “stellar.”  TR at 93.  His girlfriend testified that the individual has limited his alcohol use 
since August 2010, has been abstinent since May 29, 2011, and that he is positive about his 
alcohol counseling and AA attendance.  TR at 270-271, 280, 285-288.  His parents also testified 
that he has reduced and now eliminated his alcohol consumption in the past year.  TR at 183, 
186, 237, 263-264. 
 
D.  The DOE-consultant Psychologist’s Hearing Testimony 
 
After listening to the testimony at the hearing from the individual and his witnesses, the DOE-
consultant Psychologist testified that the testimony of the individual’s witnesses did not support 
any of the negative personality traits that were strongly indicated by the individual’s answers on 
his Personality Assessment Inventory (PAI).  The DOE-consultant Psychologist stated that at the 
hearing, he learned that the individual has a lifelong, chronic medical condition.  He testified that 
he now believed that the individual’s extreme expressions of self-confidence to questions on the 
PAI were a reflection of his ongoing need to face the challenges of his medical condition, rather 
than evidence of possible anti-social traits that would interfere with his conforming his use of 
alcohol to meet professional requirements.  TR at 381-389.  
 
The DOE-consultant Psychologist stated that based on the individual’s testimony, and the 
testimony of his witnesses, he can no longer be diagnosed with Alcohol Abuse.  TR at 389-91.  
However, he believed that the individual remained at a “moderated risk” for abusing alcohol due to 
his history of disregarding medical advice to drink in moderation.  TR at 393-394.  He stated that 
he now agreed with the Evaluating Psychologist that an intensive outpatient program was not 
appropriate for this individual.  TR at 394.  The DOE-consultant Psychologist stated that the 
individual does not need to avoid social contact with people who use alcohol, but that he would 
benefit from additional alcohol education through counseling and AA attendance.  He opined 
that if the individual completed an additional four months of abstinence, alcohol counseling and 
attendance at AA meetings, he should gain a sufficient understanding of the risks of drinking and 
the structure of abstinence to be at low risk for misusing alcohol in the future.  TR at 397-399.       
 
E.  The Individual’s Current Condition and his Risk of Misusing Alcohol in the Future 
  
The DOE does not have a set policy on what constitutes reformation or rehabilitation from 
problematic drinking, but instead makes a case-by-case determination based on the available 
evidence.  In making this determination, Hearing Officers properly give significant weight to the 
opinions of psychologists and other mental health professionals.  See, e.g., Personnel Security 
Hearing, Case No. TSO-0477 (2007).1   
 

                                                 
1  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine at http://www.oha.doe.gov/search.htm. 
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After considering the hearing testimony and evaluating the record as a whole, I find that the 
individual has not yet mitigated the security concerns raised by his diagnosis of Alcohol Abuse. 
As an initial matter, I am convinced from the testimony of the individual’s parents, his girlfriend, 
and his supervisors that the individual is a person who is empathetic, willing to conform to social 
and workplace requirements, and who holds a realistic sense of his capabilities and limitations.  I 
therefore accept the DOE-consultant Psychologist’s testimony that the individual’s PAI responses 
are most likely due to the individual’s psychological response to his chronic medical condition 
rather than an indication of anti-social personality traits.2  I therefore agree with the DOE-
consultant Psychologist’s modified assessment that the individual is capable of responding 
effectively to the concerns expressed by the DOE regarding his misuse of alcohol. 
 
I also agree with the DOE-consultant Psychologist that the individual needs additional time in 
rehabilitative and educational activities in order to be at low risk for misusing alcohol.  The 
record indicates that the individual significantly reduced his use of alcohol when he became 
aware of the DOE’s concerns in late July 2010.  However, he continued to consume alcohol to 
excess on three occasions in 2011, one of which occurred after his receipt of the Notification 
Letter.  The individual states that he became abstinent from alcohol on May 29, 2011, a little 
more than two months prior to the hearing.  I accept the individual’s claim for this brief period of 
abstinence based on the corroborative testimony of his girlfriend and his parents.  Similarly, I 
accept that the individual has had about ten sessions with his workplace counselor, four sessions 
with his alcohol counselor, and has attended three AA meetings.  While I was impressed by the 
hearing testimony concerning the individual’s increasing maturity in recent months, and his 
dedication to his job, I conclude that his two months of abstinence and his limited exposure to 
alcohol counseling and to the AA abstinence support system are not adequate to establish 
rehabilitation and reformation from his diagnosis of Alcohol Abuse.  I accept the DOE-
consultant Psychologist’s recommendation at the hearing that the individual needs to maintain his 
abstinence and continue with alcohol counseling and AA meeting attendance for an additional 
four months in order to be at low risk for misusing alcohol in the future.  I note that this 
recommendation for additional counseling and AA attendance agrees with the recommendations 
of the Evaluating Psychologist, and is consistent with OHA precedent.  See, e.g., Personnel 
Security Hearing, Case No. TSO-0966 (2011) (concerns raised by alcohol use mitigated after 
individual’s participation in AA and counseling in addition to ten months of abstinence 
established a low risk of relapse); Personnel Security Hearing, Case No. TSO-0853 (2010) 
(individual who engaged in treatment and five and one-half months of abstinence demonstrated 
to be at low risk of relapse); Personnel Security Hearing, Case No. TSO-0768 (2009) (concerns 
raised by individual’s alcohol use mitigated where psychiatrists agreed that risk of relapse was 
low).  Accordingly, I conclude that the individual has not yet mitigated the LSO’s Criterion J 
concern. 
 
IV. CONCLUSION 
 
For the reasons set forth above, I find that the individual was properly diagnosed with Alcohol 
Abuse, which is derogatory information under Criterion J.  Further, I find that this derogatory 
information under Criterion J has not yet been mitigated by evidence of rehabilitation and 

                                                 
2   In this regard, I note that the Evaluating Psychologist administered the PAI to the individual in July 2011, and 
most of the individual’s responses were in a more average range.  Evaluative Report at 5.  
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reformation.  Accordingly, after considering all of the relevant information, favorable or 
unfavorable, in a comprehensive and common-sense manner, I conclude that the individual has 
not demonstrated that granting him an access authorization would not endanger the common 
defense and would be clearly consistent with the national interest.  The individual or the DOE 
may seek review of this Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. 
§ 710.28. 
 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 28, 2011 
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Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should grant the individual 
access authorization.2   

 
I.  BACKGROUND 

 
The individual is an employee of a DOE contractor and an applicant for access authorization.  In a 
February 2, 2010, Questionnaire for National Security Positions, the individual reported that he had 
been charged with possession of alcohol by a minor in 1996, public intoxication in September 2000, 
and driving under the influence of alcohol (DUI) in April 2009.  Exhibit 9 at 43-44.  A Local 
Security Office (LSO) summoned the individual for an interview (PSI) with a personnel security 
specialist on June 30, 2010.  Exhibit 8. After the PSI, the LSO referred the individual to a local 
psychologist (hereinafter referred to as “the DOE psychologist”) for an agency-sponsored 
evaluation. The DOE psychologist prepared a written report, setting forth the results of that 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  
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evaluation, and sent it to the LSO. Exhibit 10.  Based on this report and the rest of the individual’s 
personnel security file, the LSO determined that derogatory information existed that cast into doubt 
the individual’s eligibility for access authorization. The LSO informed the individual of this 
determination in a letter that set forth the DOE’s security concerns and the reasons for those 
concerns.  Exhibit 3.  I will hereinafter refer to this letter as the Notification Letter.  The Notification 
Letter also informed the individual that he was entitled to a hearing before a hearing officer in order 
to resolve the substantial doubt concerning his eligibility for access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the hearing officer. The DOE introduced ten exhibits into the record of this 
proceeding.  The individual introduced four exhibits, and presented the testimony of four witnesses, 
in addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraph (j) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Id.3  Under this 
criterion, the LSO cited the report of the DOE psychologist, including its reference to the  
individual’s history of alcohol use and alcohol-related legal charges, as well as the DOE 
psychologist’s diagnosis that the individual suffered from Alcohol Abuse.  Id. at 4. 
 
The record contains generally consistent statements by the individual, who is 35 years old, 
describing his past use of alcohol.  According to these statements, the individual’s heaviest use 
occurred when he was 20 or 21 years old, when he would drink from 8 to 12 beers on weekend 
nights.  Hearing Transcript (Tr.) at 28, 31-32; Exhibit 9 at 13-14; Exhibit A at 4.  From the time the 
individual got married in 2001 until early 2011, the individual would drink six to eight beers on 
some weekends, though he reported that the frequency of use declined after the birth of his children 
in 2003 and 2007, and after his DUI arrest in 2009.  Tr. at 30-32, 54-57; Exhibit 8 at 13; see Exhibit 
10 at 4 (September 2010 report of DOE psychiatrist stating that individual reported “that he 
currently drinks between six to eight beers per weekend with occasional intake of more during 
special occasions like wedding receptions”). 
 
This derogatory information adequately justifies the DOE’s invocation of criterion (j), and raises 
significant security concerns.  Both the diagnosis of Alcohol Abuse and the individual’s prior 
alcohol-related legal charges raise concerns related to the risk of excessive alcohol consumption, 
which often leads to the exercise of questionable judgment or the failure to control impulses, and call 
into question the individual’s future reliability and trustworthiness.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information (Adjudicative 
Guidelines), The White House (December 19, 2005), Guideline G.   
 
 
 

                                                 
3 Criterion (j) defines as derogatory information that an individual has “[b]een, or is, a user of alcohol habitually 

to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 708.8(j).   
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III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a hearing officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual a security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d); Personnel 
Security Hearing, Case No. TSO-1032 (2011). The regulations further instruct me to resolve any 
doubts concerning the individual’s eligibility for access authorization in favor of the national 
security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
At the hearing in this matter, the individual presented the testimony of a psychologist who evaluated 
him on June 21, 2011.4   The individual’s psychologist disagreed with the diagnosis of Alcohol 
Abuse reached by the DOE psychologist.  Both psychologists also offered their respective prognoses 
for the individual, specifically their opinion as to the likelihood that the individual would use alcohol 
to excess in the future.  As both experts were present for the entire hearing, their opinions were 
informed by testimony and other evidence of changes in the individual’s behavior since the DOE 
psychologist’s September 2010 evaluation.  Having carefully considered the opinions of both 
experts, I found the testimony of the individual’s psychologist to be more persuasive, both as to the 
diagnosis of Alcohol Abuse, and regarding the future risk of excessive alcohol use by the individual. 
For the reasons set forth below, on the basis of this testimony and the entirety of the record, I find 
that the DOE should grant the individual access authorization. 
 
A.  The Diagnosis of Alcohol Abuse 
 
In his report, the DOE psychologist referenced the code (305.00) for the diagnosis of Alcohol Abuse 
set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision 
(DSM-IV-TR).  DSM-IV-TR at 214.  In describing Alcohol Abuse, the DSM-IV-TR refers to its 
criteria for Substance Abuse, set forth as follows: 

                                                 
4 Although the individual retained the services of the psychologist for purposes of evaluation, not treatment, this 

decision will refer to the psychologist as the “individual’s psychologist,” for purposes of clarity in referring to the two 
psychologists who testified at the hearing. 
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A. A maladaptive pattern of substance use leading to clinically significant 
impairment or distress, as manifested by one (or more) of the following, 
occurring within a 12-month period:  

(1)  recurrent substance use resulting in a failure to fulfill major role 
obligations at work, school, or home (e.g., repeated absences or poor 
work performance related to substance use; substance-related 
absences, suspensions or expulsions from school; neglect of children 
or household)  

(2)  recurrent substance use in situations in which it is physically 
hazardous (e.g., driving an automobile or operating a machine when 
impaired by substance use)  

(3)  recurrent substance-related legal problems (e.g., arrests for substance-
related disorderly conduct) 

(4)  continued substance use despite having persistent or recurrent social 
or interpersonal problems caused by or exacerbated by the effects of 
the substance (e.g., arguments with spouse about consequences of 
intoxication, physical fights) 

B. The symptoms have never met the criteria for Substance Dependence for this 
class of substance.  

 
DSM-IV-TR at 198-99, 214. 
 
In his testimony, the DOE psychologist opined that, at the time of his September 2010 evaluation, 
the individual met criteria A.(1) and A.(4) above.  Tr. at 313-14.  The DOE psychologist, however, 
did not cite any direct evidence that the individual failed to fulfill major role obligations, nor that he 
experienced persistent or recurrent social or interpersonal problems.  Instead, he based his opinion 
on the individual’s report, at the time of the evaluation, that he drank to a level that “most 
organizations” would define as “binge” drinking (three to five ounces of alcohol) “no less than once 
or twice a month.”  Tr. at 256, 290.   
 
Thus, while acknowledging that events such as those described in the DSM criteria that he cites are 
“not hard documented, as hard documented as an arrest, . . . in my clinical experience, you know, 
drinking with that frequency to intoxication reduces -- you know, opens one up to significant 
difficulty.”  Id. at 257.  More specifically, the DOE psychologist testified that, “if you are 
intoxicated on no less than one to two times a month, you are not going to be responding to the 
demands and contingencies of being a responsible parent.”  Id. at 276.  He stated that studies of 
parents who habitually use alcohol show that they are “unavailable in important substantive ways.”  
Id. at 279. 
 
By contrast, the individual’s psychologist, though testifying that the individual “probably” would 
have met the criteria for Alcohol Abuse in his early 20s, id. at 205, concluded that “he did not meet 
criteria for any diagnosis currently.”  Id. at 155.  She specifically disagreed with the reasoning of the 
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DOE psychologist that one could be found to meet the relevant criteria based solely on the quantity 
of alcohol consumed.  “It’s the way alcohol impacts a person, not the quantity itself.”  Id. at 232.  
She agreed that it would not be responsible for a child to be left in the care of an intoxicated parent, 
but that if “another parent is caring for the children and this parent elects to be off somewhere else 
doing this behavior, that’s a value judgment, not a clinical judgment,” one which psychologists are 
“supposed to stay away from in the clinical decision-making guidelines.”  Id. at 369-70. 
 
Particularly given the facts in this case, I found the testimony of the individual’s psychologist to be 
more persuasive as to the diagnosis of Alcohol Abuse.  The DOE psychologist acknowledges the 
lack in the record of “hard documented” events that would meet the relevant DSM-IV-TR criteria.  
Id. at 257.  Moreover, there is in fact, present in the record, evidence that the individual has 
responsibly fulfilled his major role obligations at home and work, including credible testimony from 
his wife and co-workers.  See, e.g., id. at 99, 117-21, 130-33, 142-43; see also Exhibit 10 at 4 
(statement by DOE psychologist in his report that the individual “has worked hard to achieve a high 
level of professional competence” and that “there is nothing to detract from his judgment that he is 
highly competent in many areas of his life”). 
 
In any event, despite the clear disagreement between the two psychologists regarding the diagnosis 
made in September 2010, the experts agreed that, at the time of the August 2011 hearing in this 
matter, the individual no longer met the DSM-IV-TR criteria for Alcohol Abuse.  The DOE 
psychologist explained that his evaluation was, at the time of the hearing, “11 months old.  And 
during that time, you know, he’s describing drinking but not drinking to intoxication.  And so . . . 
today I would not give a diagnosis of alcohol abuse, . . . .”  Id. at 264. 
 
The absence of a present diagnosis does not render irrelevant, however, the disagreement as to the 
past diagnosis, or the discussion of it above. The record supports a finding, independent of any 
expert opinion, that the individual has been “a user of alcohol habitually to excess,” 10 C.F.R. 
§ 708.8(j), even if not in the recent past, and this behavior clearly raises a security concern.  In 
deciding whether that concern has been resolved, I must consider, among other things, the “nature, 
extent, and seriousness” of the individual’s past conduct.  10 C.F.R. § 710.7(c).  In this respect, 
therefore, it is helpful to keep in mind the two psychologists’ underlying evaluations of the 
individual’s past behavior.  Along with the prognoses offered by the two experts, discussed below, 
the divergent views as to diagnosis ultimately inform my opinion as to “likelihood of . . . recurrence” 
of the individual’s use of alcohol to excess.  Id.  
 
B.  The Likelihood of Recurrence of Use of Alcohol to Excess 
 
In his September 2010 report, the DOE psychologist found that the frequency of the individual’s use 
of alcohol to excess was already “much reduced.”  Exhibit 10 at 4.  At the hearing, in his testimony 
quoted above, the DOE psychologist cited the fact that the individual was no longer drinking to 
intoxication as a basis for finding that he no longer met criteria for Alcohol Abuse.  Tr. at 264.  The 
individual testified that he last consumed alcohol in May 2011, at his brother’s wedding, where he 
gave a toast, and “had a beer or two” at the reception.  Id. at 35-37.  Prior to this, he last used alcohol 
in March 2011 when he went out with his wife to celebrate her birthday, and had “[m]aybe two or 
three beers during the dinner.”  Id. at 59; see also id. at 75, 86 (corroborating testimony of wife as to 
individual’s most recent uses of alcohol).   
The individual testified that, after receiving the Notification Letter in April 2011, he decided that, 
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after his brother’s wedding, “it’s just time to give it up.”  Id. at 62.  When asked whether he intended 
to completely abstain from using alcohol in the future, he responded that he “can’t say on a special 
occasion that I would not have a drink. . . .  But as far as my intent is not to, no.”  Id. at 69.  Though 
both psychologists recommended in their reports that the individual abstain from using alcohol, 
neither were troubled by the possibility that the individual might use alcohol on future special 
occasions.  Exhibit 10 at 4; Exhibit A at 8; Tr. at 191 (testimony of individual’s psychologist that she 
would not “consider a champagne toast at a wedding two years out [as] breaking a pattern even of 
alcohol abstinence”); Id. at 319 (testimony of DOE psychologist that he would not be in a “high state 
of alert” if the individual were to toast at a wedding, but if “he were to get toasted at a wedding, 
yes.”).5 
 
Nonetheless, as was the case with their evaluations of the individual’s past behavior, the two 
psychologists held disparate views on the risk that the individual would use alcohol to excess in the 
future.  The DOE psychologist considered this risk to be “moderate.”  Id. at 325, 360.  He stated that 
there was a need for what he called “structures of accountability” to be in place.  Id. at 300.  Thus, 
with the help of a therapist, the individual could identify the people in his life who condoned his past 
behavior and might encourage future alcohol abuse, versus those who would support the individual’s 
sobriety and abstinence, and then “bringing in the plan with people who have talked together and 
signed off.  I’ve done that any number of times where I’ve had, you know, a group of six, eight 
people together.  We do it all the time.”  Id. at 300-01.   
 
The DOE psychologist opined that the individual “would be in a low-risk category with that 
structure in place.”  Id. at 302.  Without such a structure, “we’re in a moderate risk and . . . the 
numbers would be – the closest model I would think of is, you know, binge drinking college people. 
 40 percent of whom go into stable abuse and 60 percent who don’t.  And those are the number that I 
think we’re currently dealing with.”  Id. at 303. 
 
The individual’s psychologist, disagreed, stating that she “would not generalize the data with college 
binge drinkers to [the individual].  I don’t think that that’s a good pool of data to be applying to 
him.”  Id.at 363.  She testified that, even if that population were appropriate for comparison, one 
would still have 

                                                 
5 I note here that the Adjudicative Guidelines distinguish between what “could mitigate” a concern raised by 

alcohol dependence, which could be mitigated by an established pattern of abstinence, versus alcohol abuse, which could 
be mitigated by an established pattern of responsible use.  Adjudicative Guidelines at Guideline G.  Nonetheless, I also 
consider here the recommendations of the two psychologists, agreed to by the individual, of abstinence as a goal, and the 
most conservative way to guard against future use of alcohol to excess.  See Personnel Security Hearing, Case No. TSO-
1042 (2011) (distinction in Guideline G not relevant where both the DOE psychologist, who diagnosed alcohol 
dependence, and the individual’s counselor, who diagnosed alcohol abuse, recommended abstinence).   

 
to figure out what are the specific attributes to place [the individual] and find a 
trajectory for him.  Prevalence rates and recidivism rates are important, but it should 
be a two-prong approach.  You should be looking at that statistical data with overall 
population health, and then you're also looking at that individual's past behavior. 
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Id. at 364.  Important to her evaluation of the future risk was the individual’s “progressive healthy 
adaptation with regard to alcohol use.”  Id. at 161.  She recounted the individual’s history of heavier 
use in his late teens and early 20s, which she described as “developmentally common,” followed by 
reductions in use in response to certain events in his life, such as his marriage, the birth of his first 
child, his 2009 DUI arrest and, finally, his receipt of the Notification Letter in April 2011.  Id.  “So 
there was a pattern every step of the way with him responding in a healthy manner to the things that 
presented themselves, . . . .”  Id.  Thus, the individual’s psychologist testified that she “would 
consider him a low risk based on the fact that he has altered his behavior appropriately, 
progressively across time in response to the things leading up to virtual abstinence.”  Id.    
 
While it is obviously impossible to know for certain whether the individual will use alcohol to 
excess in the future, on balance, I am more persuaded by the reasoning of the individual’s 
psychologist underlying her opinion that the risk for the individual going forward is low.  I fail to 
see a valid basis for equating the individual’s risk to that of college binge drinkers, given that, unlike 
that group of users of alcohol, the individual is now 35 years old, and has a history, since being of 
college age, of progressively moderating his drinking over time, in both frequency and quantity.  
Based primarily on this undisputed trend in the individual’s behavior, though there may still be a 
relatively small risk that the individual will again use alcohol to excess, I am convinced that the risk 
is now low enough that the security concerns raised in this case have been resolved. 
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has resolved the DOE’s security 
concerns under criterion (j). Therefore, the individual has demonstrated that granting him access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the DOE should grant the individual’s security clearance. 
Review of this decision by an Appeal Panel is available under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 28, 2011 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 1, 2011 
 
Case Number:  TSO-1065 
 
This Decision concerns the eligibility of XXXXXXX (“the Individual”) to hold a Department of 
Energy (DOE) access authorization.1 This Decision will consider whether, based on the 
testimony and other evidence presented in this proceeding, the Individual’s suspended DOE 
access authorization should be restored.  For the reasons detailed below, I find that the DOE 
should not restore the Individual’s access authorization at this time.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization since 
1991.  DOE Exhibit (Ex.) 3.  During a routine reinvestigation in connection with the Individual’s 
security clearance, the Local Security Office (LSO) reviewed the Individual’s credit report.  
DOE Ex. 10 at 8.  Concerns regarding delinquent accounts listed on the credit report prompted 
the LSO to request that the Individual participate in Personnel Security Interviews in January 
2011 (DOE Ex. 10) and March 2011 (DOE Ex. 9), the purpose of which was to discuss issues 
pertaining to his finances.  After reviewing the Individual’s personnel security file, the LSO 
informed the Individual in a May 2011 Notification Letter that there existed derogatory 
information that raised security concerns under 10 C.F.R. § 710.8 (l) (Criterion L).  See 
Notification Letter, May 17, 2011.  The Notification Letter also informed the Individual that he 
was entitled to a hearing before a Hearing Officer in order to resolve the security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced 12 exhibits into the record and did not present any witnesses.  The 
Individual, represented by counsel, presented his own testimony, as well as the testimony of his 
supervisor, his accountant, and a site Employee Assistance Program (EAP) psychologist.  The 

                                                 
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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Individual also tendered 55 exhibits.  Indiv. Exs. 1-55.  See Transcript of Hearing, Case No. 
TSO-1065 (hereinafter cited as “Tr.”). 
 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden to bring 
forward sufficient evidence to resolve the concern.   
 
In considering whether an individual has resolved a security concern, the Hearing Officer 
considers various factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  The decision concerning 
eligibility is a comprehensive, common-sense judgment based on a consideration of all relevant 
information, favorable and unfavorable.  10 C.F.R. § 710.7(a).  In order to reach a favorable 
decision, the Hearing Officer must find that “the grant or restoration of access authorization to 
the individual would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).  “Any doubt as to an individual’s 
access authorization eligibility shall be resolved in favor of the national security.”  Id.  See 
generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the 
interests of national security” test indicates that “security clearance determinations should err, if 
they must, on the side of denials”). 
 
III.  FINDINGS OF FACT 
 
The facts in this case are essentially undisputed.  The Individual married his first wife in 2004 
and began incurring debt during that marriage.  Tr. at 177-78.  They divorced in 2007 and the 
Individual remarried in 2008.  See Indiv. Ex. 39; Tr. at 196, 220.  With the addition of his second 
wife and her two children to his household, the Individual’s expenses increased.  Tr. at 170.  The 
Individual and his second wife are now divorced.  Tr. at 285-86.   
 
Partly as a result of his two marriages, the Individual incurred a significant amount of debt.  In 
2009, he started getting overwhelmed and tried to take steps to address the situation.  Tr. at 170, 
178.  He explored the possibility of debt consolidation.  Tr. at 170.  The Individual has two 
separate delinquent accounts with two credit unions, one for over $10,000 and the other for over 
$5000 (hereinafter referred to as “Credit Union 1” and “Credit Union 2,” respectively).  DOE Ex. 
4; see also Tr. at 170, Indiv. Exs. 32, 34.  The Individual enrolled in a debt management program 
the purpose of which was to negotiate with Credit Union 1 to reduce the balance due of the 
$10,000 debt and arrange a payment plan for that debt.  Tr. at 170-75; Indiv. Exs. 32-33. In 
addition, the Individual entered into a payment plan with Credit Union 2 and is currently paying 
down the $5000 debt in $100/month installments.  Tr. at 180; Indiv. Ex. 34.   
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The Individual also has delinquent tax payments.  He is currently liable for approximately 
$30,000 in delinquent federal taxes for tax year 2008.  Tr. at 46-50.  The tax liability stemmed 
from errors made by the Individual’s previous tax preparer on his 2008 federal income tax return 
regarding a 2008 foreclosure on a property owned by the Individual and his first wife.2  Tr. at 51.  
That liability initially resulted in a garnishment of the Individual’s wages.  Tr. at 56-57; DOE Ex. 
6.  The Individual then entered into a payment plan with the Internal Revenue Service in order to 
remove the garnishment. Indiv Exs. 8-9. Nonetheless, the Individual’s accountant estimates that 
the Individual in fact owed only approximately $3,000 in taxes for tax year 2008 and, as a result 
of the garnishment and subsequent payment plan, he has substantially overpaid and will soon 
receive a refund of nearly $20,000.  Tr. at 58.  The Individual also owes over $4,000 in 
delinquent state income taxes.3  Tr. at 227.  The Individual is on a payment plan with the relevant 
state income tax agency to pay his delinquent state income taxes.  Tr. at 227; Indiv. Ex. 3, 51.   
 
Aside from his outstanding delinquent debts, the Individual has had three properties in 
foreclosure since 2008.  A home he owned with his first wife went into foreclosure in 2008.  As 
part of their divorce agreement, the Individual’s first wife was to assume the mortgage and 
expenses of that property.  Tr. at 193-94; Indiv. Ex. 39.  When she failed to maintain the 
mortgage, the Individual attempted to sell the property, but he was unable to do so before the 
property went into foreclosure. Tr. at 195; Indiv. Ex. 40.  The proceeds from that foreclosure 
were sufficient to repay the primary mortgage, but the second mortgage for nearly $90,000 
remains.  Tr. at 142-43, 193-94.  He is not making payments on that loan.  The Individual’s 
accountant and a loan modification specialist consulted by the Individual expect the bank to 
write off the loan and cancel the debt within the next six months.  Tr. at 140, 202-03.  Although 
the Individual is still liable for that debt, they advised the Individual to take no action on the loan 
at this time.  Id. 
 
In 2009, another of the Individual’s homes went into foreclosure.  The Individual purchased the 
home in 1993 and refinanced the mortgage to an adjustable rate mortgage in 2007.  Tr. at 203.  
As the mortgage rate increased, the Individual began having trouble making the mortgage 
payments.  He requested a loan modification from the bank, but was denied.  Tr. at 203-205.  He 
subsequently tried to sell the home, but could not find a buyer for the property before foreclosure 
proceedings were initiated.  Id.; Indiv. Exs. 42-44. The Individual retained the services of a 
financial professional to try to prevent or postpone the foreclosure of the property, but the 
financial professional took payment from the Individual but did no work.  Tr. at 206-10; Indiv. 
Ex. 45.  The Individual later discovered several complaints filed against the financial 
professional for similar conduct.  Tr. at 209-10; Indiv. Ex. 46.  Ultimately, the Individual was not 
able to prevent the foreclosure of that property.  Indiv. Ex. 47.   
 

                                                 
2 The Individual’s accountant, who has been working with the Individual for the past six months, explained in great 
detail the previous tax preparer’s error that resulted in that liability.  Tr. at 46-58.   
 
3 During a March 2011 PSI, the Individual states that he also owed $1000 in delinquent taxes on an investment 
property he owns in Texas.  DOE Ex. 9 at 136-137.  However, the Individual was incorrect.  The utility taxes in 
question are rolled into the Individual’s mortgage on that property and have been paid.  See Tr. at 135-36, 228; 
Indiv. Exs. 30, 31.    
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Finally, the Individual owns an investment property in Texas, with a mortgage of approximately 
$113,000.  Indiv. Ex. 30.  The Individual became delinquent in his payments on that loan and the 
bank initiated foreclosure proceedings in early 2011.  DOE Ex. 9 at 164-66; Indiv. Ex. 36.  The 
Individual was able to avoid foreclosure by making a lump-sum payment of $9,000, which he 
withdrew from his savings account, in order to bring his account current.  Tr. at 183-89; Indiv. 
Exs. 30, 36, 37.    
 
Finally, in addition to his delinquent debts and taxes, and difficulties with his properties, the 
Individual has a history that dates back thirteen years of not filing his personal income taxes in a 
timely manner.  Specifically, he failed to file his taxes on time for tax years 1998 through 2003, 
2007, and 2009, attributing the delays to missing paperwork, complicated tax issues related to 
home businesses, procrastination on his part, or a combination thereof.  See, e.g., Tr. at 211-12, 
214-218; DOE Exs. 11 at 33-39, 12 at 22-28, 31-32.  Given his pattern of not filing his taxes on 
time, the Individual acknowledged that he must be “more proactive” about filing his taxes on 
time.  Tr. at 213.   
 
With respect to the Individual’s current finances, he has some credit accounts, but they are all 
“small” and all of his payments on those accounts are current.  Tr. at 232.  He has not made any 
large purchases since 2007, when he purchased his car.  Tr. at 234.  He added that since he no 
longer has additional family members to provide for, his expenses are more manageable.  Id.  His 
current average monthly take-home pay is $4,200 and his current monthly expenses are 
approximately $4,100.  Tr. at 238; Indiv. Ex. 54.  The Individual expects his monthly expenses to 
decrease significantly once the 2008 delinquent federal tax debt is extinguished.  He believes that 
at that time, his monthly expenses will decrease to approximately $3,400.  Tr. at 244; Indiv. Ex. 
54.  The Individual is confident that his finances are “under control” and his debts will steadily 
decrease in the future.  Tr. at 248.   
 
IV. ANALYSIS 
 
A. The Security Concern 
 
Criterion L concerns conduct tending to show that the Individual was “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).  In this case, the Criterion L concerns 
arise from the Individual’s outstanding delinquent debts and his pattern of financial 
irresponsibility, including his failure to timely file his personal income taxes and his history of 
foreclosures.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House) (Adjudicative Guidelines), Guideline F, ¶ 19 
(“[An] inability or unwillingness to satisfy debts,” “a history of not meeting financial 
obligations,” and a “failure to file annual Federal, state, or local income tax returns as required” 
raise security concerns).  See also Personnel Security Hearing, Case No. TSO-1005 (2011); 
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Personnel Security Hearing, Case No. TSO-0916 (2010).4  In light of the Individual’s 
outstanding delinquent debts and his pattern of financial irresponsibility described above, the 
LSO properly invoked Criterion L.        
 
B. Whether the Individual Has Mitigated the Security Concern 
 
As noted above, in deciding whether an individual has mitigated the security concerns, a hearing 
officer must consider the relevant factors.  See 10 C.F.R. § 710.7(c).  According to the 
Adjudicative Guidelines, among the factors that may serve to mitigate security concerns raised 
by an individual’s financial problems are that “the behavior happened so long ago, was so 
infrequent, or happened under such circumstances that it is unlikely to recur or does not cast 
doubt on the individual’s current reliability, trustworthiness, or good judgment,” “the conditions 
that resulted in the financial problem were largely beyond the person’s control … and the 
individual acted responsibly under the circumstances,” “the [individual] has received or is 
receiving counseling for the problem and/or there are clear indications that the problem is being 
resolved or is under control,” and “the individual initiated a good-faith effort to repay overdue 
creditors or otherwise resolve debts[.]”  Adjudicative Guidelines, Guideline F, ¶ 20.   
 
After considering the testimony and other evidence in the record, I find that the Individual has 
not resolved the Criterion L concerns raised in the May 2011 Notification Letter.  With respect to 
his outstanding delinquent debts, it is clear that the Individual has made progress in addressing 
the delinquencies and has begun taking the necessary steps to pay down the debts by entering 
into payment plans with the lenders, such as Credit Union 1, Credit Union 2, and the state 
income tax agency.  See Tr. at 170-75, 180, 227.  However, the Individual remains liable for 
those three debts, together totaling nearly $20,000.  In addition, while he expects that the 
$30,000 debt to the Internal Revenue Service for tax year 2008 will be canceled and a large 
refund issued to him, as of the hearing, he remained liable for that amount.  Similarly, he remains 
liable for the nearly $90,000 on the second mortgage described above.  Despite his expectation 
that the bank will cancel the debt, the fact remains that the bank may opt to pursue payment on 
that debt, however unlikely that scenario.  See, e.g., Tr. at 143.  Moreover, as indicated above, 
the Individual’s current income barely covers his monthly obligations at this time.  While he 
expects his expenses to decrease, he has very little room to maneuver at this time with respect to 
his finances and, should he be faced with an unexpected or emergency expense, the progress he 
has begun to make in righting his finances could very easily be reversed.  Consequently, I cannot 
conclude that the Individual’s financial situation is stable at this time and that his financial 
difficulties are “unlikely to recur in the future.”  See Adjudicative Guidelines, Guideline F, ¶ 20 
 
Aside from my concerns regarding the Individual’s current financial picture, I am deeply 
troubled by the Individual’s extensive pattern of failing to comply with his obligations to file his 
income taxes on time.  The Individual attempted to explain his delays by attributing them to 
missing paperwork or complicated issues arising from business ventures.  Tr. at 212-218.  
However, the fact remains that these delays were largely attributable to the Individual’s own lax 

                                                 
4 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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attitude toward maintaining his paperwork and following through on his obligation to file in a 
timely manner.  I do find that the Individual is now involved with a competent accountant/tax 
preparer who will likely be proactive about reminding the Individual to begin the tax preparation 
process.  See, e.g., Tr. at 112.  Therefore, delays such as those the Individual exhibited in the past 
may be less likely to occur in the future.  However, given the Individual’s repeated instances of 
failing to file his taxes and the recency of that behavior, I simply cannot conclude that it is 
“unlikely to recur in the future” and “does not cast doubt on [his] current reliability, 
trustworthiness, or good judgment.”  See Adjudicative Guidelines, Guideline F, ¶ 20; see also 
Personnel Security Hearing, Case No. TSO-1045 (2011). 
 
V. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criterion L of the Part 
710 regulations.  I also find that the Individual has not presented sufficient information to fully 
resolve those concerns.  Therefore, I cannot conclude that restoring the Individual’s suspended 
DOE access authorization “would not endanger the common defense and security and would be 
clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the 
DOE should not restore the Individual’s suspended access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: September 29, 2011 
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 DEPARTMENT OF ENERGY 
 OFFICE OF HEARINGS AND APPEALS 
   
 Hearing Officer's Decision 
 
Name of Case:    Personnel Security Hearing 
 
Date of Filing:   June 1, 2011  
 
Case Number:   TSO-1066 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual should not 
be granted a security clearance.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and is an applicant for a DOE 
access authorization.  In the course of processing the individual’s application, the local security 
office (LSO) learned that the individual consumed significant amounts alcohol from 2001 to 2009 
and drank to intoxication three to four times a week from 2004 to 2009.  An episode of severe 
intoxication and a blackout in September 2009 brought the individual’s problem with alcohol to a 
head, and he began receiving treatment for his condition at that time.  The LSO summoned the 
individual for an interview with a personnel security specialist on January 6, 2011.  Exhibit 12 
(Transcript of Personnel Security Interview).  After this Personnel Security Interview (PSI), the LSO 
referred the individual to a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for 
an agency-sponsored evaluation. The DOE psychiatrist prepared a written report, setting forth the 
results of that evaluation, and sent it to the LSO.  Exhibit 10.  Based on this report and the rest of the 
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individual’s personnel security file, the LSO determined that derogatory information existed that 
cast into doubt the individual’s eligibility for access authorization. The LSO informed the individual 
of this determination in a Notification Letter that set forth the DOE’s security concerns and the 
reasons for those concerns. Exhibit 1. The Notification Letter also informed the individual that he 
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt 
concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE counsel introduced 13 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual presented two 
exhibits and the testimony of five witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
A. The Individual’s Alcohol Use and Related Incidents 
 
The following information was obtained from the individual’s PSI and the DOE psychiatrist’s 
report, and is generally not disputed by the individual.  The individual began drinking alcohol at age 
14, getting intoxicated once or twice a month and suffering severe hangovers.  Exhibit 12 at 80, 87.  
He drank little if any alcohol between the ages of 18 and 21.  Id. at 94, 96.   He resumed drinking 
alcohol at age 21, drinking two to three days a week, and getting intoxicated about twice a month.  
Id. at 101, 104-06.   In graduate school, he drank alcohol not only for fun, as before, but also to help 
him relax.  Id. at 127.   He would drink three to four beers over a period of four to five hours during 
the week, and six to ten beers on weekend nights.  Id. at 119.  In his third and final year of graduate 
school, he was consuming alcohol every night.  Id. at 117, 125.   He would occasionally drive 
himself to the convenience store, to purchase more beer, while he was intoxicated.  Id. at 122.   
Following graduate school, from 2004 to 2007, he continued to drink alcohol in the same pattern, 
though on weekends he drank as many as 18 beers at the rate of two per hour.  Id. at 138.   As his 
tolerance increased during this time, he had fewer and less severe hangovers.  Id. at 139.    In 2008 
and 2009, the individual increased his alcohol consumption, drinking primarily in an attempt to 
relieve his anxiety over work and family stresses.  Id. at 158.  He drank a minimum of six to eight 
beers every day, and up to 12 on the weekend.  Id. at 160-61.  He was intoxicated three to four times 
a week, and was no longer suffering from hangovers.  Id. at 161, 166.  He drove while intoxicated 
about once a week during the summer and fall of 2009, and was spending about $400 a month on 
beer purchases.  Id. at 165.    
 
In late September 2009, the individual became severely intoxicated and suffered a blackout, from 
which his wife could not rouse him.  Id. at 20.  He then told his doctor that he believed he was an 
alcoholic.  Id. at 23.    The doctor had not been aware that the individual was drinking heavily, and 
now understood why he had not been entirely successful treating the individual’s anxiety and high 
blood pressure.  Id.  The individual followed his doctor’s advice, abstaining from alcohol, attending 
Alcoholics Anonymous (AA) meetings, and consulting a psychiatrist.  Id. at 25-26.  He opted not to 
take Antabuse, a medication that makes a person violently ill if he ingests alcohol, for two reasons: 
he worked with isopropyl alcohol and understood that its proximity would trigger a reaction, and it 
was important to him to abstain on his own, without external support.  Id. at 33, 56-57.  He attended 
somewhat fewer than 90 AA meetings in 90 days, and last attended an AA meeting in January or 
February 2010.  Id. at 35, 43.  
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Since his decision to abstain from alcohol in September 2009, he has consumed alcohol five times:  
one time “in the middle” of his first 90 days of AA; a glass of wine at a church reception around 
Christmas 2009; a beer around Christmas or New Years 2009; four glasses of wine, with his wife in 
March 2010; and a beer to celebrate a co-worker’s departure in April 2010.  Id. at 40, 170-78.   
 
On February 7, 2011, the DOE psychiatrist evaluated the individual.  She concluded that the 
individual meets the criteria for alcohol dependence, in early full remission, as set forth in the 
Diagnostic and Statistical Manual of the American Psychiatric Association, 4th Edition, Text 
Revised (DSM-IV-TR), without adequate evidence of rehabilitation or reformation.  She also stated 
that the individual’s illness, alcohol dependence, causes or may cause a significant defect in 
judgment or reliability.  Exhibit 10 at 14-16. 
 
B. The Notification Letter 
 
Much of the information set forth in the preceding sections is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. The information 
regarding the individual’s alcohol use pertains to paragraphs (h) and (j) of the criteria for eligibility 
for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Under 
Criterion H, derogatory information that may raise a security concern is defined as “[a]n illness or 
mental condition which, in the opinion of a psychiatrist . . . causes or may cause a significant defect 
in judgment or reliability.”  10 C.F.R. § 710.8(h).  Under Criterion J, information is derogatory if it 
indicates that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8(j).   
 
As support for the LSO’s concerns under Criteria H and J, the letter cites the diagnosis of the DOE 
psychiatrist that the individual suffers from alcohol dependence.  Exhibit 1.  The letter further cites 
the individual’s pattern of alcohol consumption from 2001 to 2009, its consequences, including 
severe hangovers, blackouts, and negative effects on his health and finances, and his continued use 
of alcohol despite those consequences.  Id.   
 
C. The DOE’s Security Concerns 
 
The derogatory information regarding the individual’s alcohol consumption adequately justifies the 
DOE’s invocation of Criteria H and J, and raises significant security concerns. Excessive alcohol 
consumption such as that exhibited by the individual often leads to the exercise of questionable 
judgment or the failure to control impulses, and can therefore raise questions about an individual’s 
reliability and trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), 
at Guidelines G and I.   
 
III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
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information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996).  The regulations 
further instruct me to resolve any doubts concerning the individual’s eligibility for access 
authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
In the present case, the individual has taken important steps toward recovery from alcohol 
dependence.  However, while these steps mitigate to some degree the concerns in this case, I 
conclude for the reasons set forth below that, at this point in the individual’s recovery, the risk of 
recurrence of the individual’s excessive use of alcohol is not yet low enough to warrant granting him 
a security clearance.  
 
In her evaluative report, the DOE psychiatrist found that, based on her interview with the individual, 
the results of tests she administered to the individual, and information contained in the individual’s 
DOE personnel security file, the individual met the DSM criteria for alcohol dependence, in early 
full remission (successfully abstinent for less than one year).  The DSM states that a diagnosis of 
alcohol dependence is indicated if three or more of seven specified circumstances have occurred 
within a 12-month period.  DSM-IV-TR 303.90, Alcohol Dependence.  The DOE psychiatrist found 
that the individual’s history fit five of those circumstances.  Exhibit 10 at 11-13 (Criteria (1), (2), 
(3), (5), and (7)).  She found the individual had a pattern of alcohol tolerance (Criterion 1), had 
suffered from withdrawal symptoms when he stopped drinking in September 2009 (Criterion 2), and 
had drunk alcohol in larger amounts or over longer periods than he intended (Criterion 3).  Id. at 11-
12.  She reported that the individual had spent excessive time obtaining, using or recovering from 
alcohol use (Criterion 5).  Id. at 12-13.   Finally, she stated that the individual had continued to drink 
to excess after his doctor advised him to drink in moderation, surmising that the doctor 
communicated to the individual the adverse effect of his drinking on his medical problems (Criterion 
7).   Id. at 13.  The DOE psychiatrist noted further that the individual had never received any 
treatment for alcoholism, but had previously been diagnosed with generalized anxiety disorder.   Id. 
at 14.  She concurred in that diagnosis and stated that his anxiety disorder aggravated his risk of 
relapse of alcohol dependence.  Id. at 14, 16.   The DOE psychiatrist concluded that the individual 
was not yet rehabilitated or reformed from his alcohol dependence.  Adequate evidence of 
rehabilitation, in her opinion, would require both continued monitoring of the individual’s 



 
 - 5 - 
 
psychotropic medications as well as completion of a 50-hour substance abuse treatment program and 
one year of abstinence from alcohol, and adequate evidence of reformation in the absence of either 
or both rehabilitation requirements would be three years of absolute sobriety.  Id. at 15. 
 
At the hearing, the individual and his witnesses provided facts and insights regarding his use of 
alcohol.  As the individual’s father stated in testimony, the September 2009 incident appears to have 
been a turning point.  Transcript of Hearing (Tr.) at 88.  The individual had stayed home from work 
feeling sick.  He took cold medicine, but then drank some alcohol as well.  Id. at 129.  When his wife 
returned home at the end of her work day, she found him passed out.  When she finally managed to 
rouse him, he was incoherent.   Id. at 26 (testimony of wife).  When he realized that his wife was 
hurt and frightened by this event, he wanted to take action.  Id. at 130-31.  He willingly saw his 
general practitioner and admitted to him that he was drinking heavily.  Id. at 131; Exhibit 12 at 23.  
His doctor advised him to see a psychiatrist to address his anxiety issues and to attend 90 AA 
meetings in 90 days, and secure an AA mentor, to address his alcohol issues.  Tr. at 131-33, 191, 
192.   He attended AA regularly, but not quite 90 meetings in 90 days.  According to his wife, the 
individual took the meetings seriously initially, but then his attendance tapered off.  Id. at 31-32.  
The individual testified that he stopped attending AA meetings by February or March 2010, because 
he felt he had learned as  much as he could, but also because the meetings were too time-consuming 
and because the other participants were not professionals like him and he could not identify with 
their experiences with alcoholism.  Id. at 133-35.  
 
The individual drank alcohol two or three times while he was attending AA meetings.  Id. at 135.  
He then drank twice more after he stopped attending AA meetings.  He and his wife both testified 
that his reason for drinking alcohol five times after deciding he needed to abstain was to test his 
limits, to see whether he needed to drink or even wanted to drink.  Id. at 33, 136.   
 
On the recommendation of a co-worker, the individual sought counseling in April 2011 for his 
anxiety, in addition to medication-based treatment he was receiving from his psychiatrist.  Id. at 141, 
178.  The counselor has been addressing his anxiety in five individual sessions with the individual, 
with sessions to continue indefinitely.  Id. at 180, 204, 205.  After the individual shared his alcohol 
history with the counselor, including his year of sobriety at the time, she arranged for him to attend a 
substance abuse education program of which she is one of the leaders.  Id. at 144, 183, 184.  The 
counselor regards the individual’s long-standing pattern of excess alcohol consumption as a 
symptom of his anxiety.  Id. at 182.  As of the hearing, the individual had completed one half of the 
five-week program.  Id. at 184.3   The counselor’s prognosis of the individual is that he is at very low 
risk of relapse regarding his alcohol misuse:  he has been abstinent for over a year, his activity levels 
have increased, he now has coping skills for avoiding alcohol use, and he is very aware that alcohol 
consumption is not good for him.  Id. at 200.   
 
When asked why he has not continued to drink alcohol since April 2010, the individual testified that 
he now makes a conscious choice each day not to drink.  Id. at 137.  He also stated that the 
ramifications of consuming alcohol are too serious, not only for his security clearance, but also for 
the stress it has caused his wife and parents, and his superiors at work, who must make special 
arrangements for him to work in secure locations.  Id. at 138.  His counselor pointed out that before 
he started counseling, his approach to handling his stress was passive:  he drank alcohol.  Id. at 197.  

                                                 
3   On August 17, 2011, the individual submitted a certificate of completion of this program, dated August 16, 2011. 
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He now plays an active role in addressing his anxiety:  his wife stated that he now rethinks rather 
than drinks, and deals with the problems he faces.  Id. at 40.  Moreover, the counselor stated he has 
been successful in maintaining his sobriety by changing his lifestyle and friends, and by accepting 
the support of his family.  Id. at 198.  The individual’s intentions are to continue his counseling and 
to abstain from alcohol indefinitely.  He testified that any urge he might have to drink is outweighed 
by the stress and bad memories that alcohol has caused.  Id. at 151-53, 170. 
 
After hearing all the testimony at the hearing, the DOE psychiatrist expressed her opinion that the 
individual still suffers from alcohol dependence.   Id. at 219.  She further stated that the individual 
has not demonstrated adequate evidence of rehabilitation or reformation from his alcohol 
dependence as of the date of the hearing.  Id. at 230. 
 
In her report, the DOE psychiatrist had found that the individual was in early full remission from his 
alcohol dependence, because he had not consumed any alcohol since April 2010, roughly ten months 
before the evaluation, and had not found adequate evidence of rehabilitation or reformation.  Id. 
at 220.  Her concern was that the individual suffered from two disorders, alcohol dependence and 
anxiety, and that both needed to be addressed in treatment.  Id.  Her prognosis of the individual at 
that time was that he had a high probability of relapse; despite his ten months of abstinence, he 
lacked insight into his condition.  Id. at 223.  At the hearing, the DOE psychiatrist acknowledged 
that the individual had been abstinent for well over a year by then and had started counseling even 
before he had received her evaluative report.  Id. at 222.  In contrast to her evaluation of the 
individual in February 2011, she now observed that, in addition to his continued abstinence, the 
individual acknowledged his alcohol problem, was engaged in sustained action to address it, was just 
beginning to gain insight into the problem, and was currently supported by a structured program of 
which he had completed one half.  Id. at 227.  She testified that her prognosis of the individual was 
“[d]efinitely . . . better now than when I interviewed him in February.”  Id. at 223.   
 
Nevertheless, the DOE psychiatrist did not agree with the counselor that the individual was at very 
low risk of relapse.  Id. at 222.  Instead, she expressed her opinion that the individual’s risk of 
relapse was moderate.  Recognizing that the individual had successfully managed many recent 
stresses in his life—a move, a new job, a new child, living temporarily with his parents, this 
administrative review process—without resorting to alcohol, the DOE psychiatrist nonetheless holds 
reservations about the impact of future stresses and, more significantly, the interaction between the 
individual’s co-existing alcohol and anxiety disorders, on his ability to maintain abstinence in the 
long run.  Id. at 230, 241.  Although she acknowledged that the individual was taking all the steps he 
could take at the time of the hearing, she felt it was premature to conclude that the individual was at 
a very low, or even low, risk of relapse at that time.  Id. at 230. 
 
Weighing the above evidence, I have determined that the individual does suffer from alcohol 
dependence.  I find his testimony credible that he has not consumed any alcohol since April 2010, 
some 15 months before the hearing.  It is clear that he recognized he had an alcohol problem in 
September 2009 and intended to resolve it on his own terms.  He followed his doctor’s advice for the 
most part, seeking the help of a psychiatrist for his anxiety disorder and AA for his alcohol disorder. 
 This approach met with limited success as, regardless of justification, the individual consumed 
alcohol on five later occasions, including three while he was attending AA meetings.  In April 2011, 
after an interview and a psychiatric evaluation regarding his application for a security clearance, and 
after his fifth episode of alcohol consumption, he sought additional treatment.  As of the hearing, the 
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individual has clearly gained insight and made progress with respect to his alcohol disorder, with 
five individual counseling sessions focused on his anxiety disorder and one half of a substance abuse 
education program under his belt.  He also now has the support of his wife, parents, and a close 
friend .  Id. at 37, 106-07, 118. 
    
I do not downplay the great strides the individual has made in recognizing his alcohol dependence, 
its consequences, the role of his anxiety disorder, and the benefit of treatment for both disorders.  He 
is clearly on a good path, and may well be able to maintain his sobriety into the foreseeable future.  
My concern, however, is that the individual has been receiving beneficial counseling and education 
for a relatively short period in comparison to the DOE psychiatrist’s minimum recommended course 
of six months of combined substance abuse program and aftercare for his alcohol dependence, and 
twelve sessions of cognitive therapy for his anxiety disorder.  Id. at 231-32.  While recognizing the 
significance of the individual’s achievement of 15 months of sobriety, I must consider the fact that 
he has not yet completed portions of the DOE psychiatrist’s recommendations that would strengthen 
his insight into his alcohol disorder and would provide him with tools for preventing relapse.  Under 
these circumstances, I am not convinced that, as of the hearing, the individual has demonstrated 
adequate evidence of reformation or rehabilitation from his alcohol dependence.  In cases such as 
this one, I must be mindful that the Part 710 regulations essentially direct me to err, if I must, on the 
side of caution.  10 C.F.R. § 710.7(a) (“Any doubt as to an individual's access authorization 
eligibility shall be resolved in favor of the national security.”)  See Department of Navy v. Egan, 
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of 
security clearances indicates “that security determinations should err, if they must, on the side of 
denials”).   At this relatively early stage in the individual’s recovery, particularly where his 
education and initial counseling are still ongoing and where he faces additional relapse risks 
stemming from his co-existent anxiety disorder, it is my common sense judgment that the level of 
risk that the individual will return to using alcohol in excess is not yet acceptably low and, after 
considering the entirety of the record, that the individual has not sufficiently mitigated the security 
concerns associated with the issues before me. 
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V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria H and J, and therefore has not demonstrated that granting 
him an access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual should not be granted an 
access authorization at this time. The individual may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: September 7, 2011 
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Name of Case:  Personnel Security Hearing 
 
Date of Filing:  June 1, 2011 
 
Case Number:  TSO-1067 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.” As explained below, it is my decision that the individual should 
not be granted an access authorization. 
 
I. BACKGROUND 
 
The individual’s current employer, a DOE contractor, requested DOE access authorization for 
the individual.  Based on issues contained in the individual’s security file, the Local Security 
Office (LSO) conducted a Personnel Security Interview (PSI) with the individual in February 
2011.  PSI, DOE Ex. 5.   
 
In May 2011, the LSO issued a Notification Letter to the individual, together with a statement 
(Enclosure 2) setting forth the information that created a substantial doubt about the individual’s 
eligibility to hold a DOE security clearance. (DOE Ex. 1).  Specifically, the LSO alleges that the 
individual deliberately misrepresented, falsified, or omitted information when he indicated on his 
August 2010 Questionnaire for National Security Positions (the QNSP) that he paid federal, state 
and other taxes and had filed tax returns, when required by law or ordinance.  QNSP, DOE Ex. 4.  
This alleged falsification by the individual raises security concerns under the provisions of 10 
C.F.R. § 710.8(f) (Criterion F).  The LSO also alleges that the individual has exhibited a long-
term unwillingness to file federal and state tax returns, and to pay state tax liens and judgments.  
These alleged actions raise security concerns that the individual has engaged in unusual conduct 
or is subject to circumstances which tend to show that he is not honest, reliable or trustworthy 
under the provisions of 10 C.F.R. § 710.8(l) (Criterion L).  Enclosure 2, DOE Ex. 1. 
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In May 2011, the individual requested a hearing (hereinafter “the hearing”) to respond to the 
concerns raised in the Notification Letter.  DOE Ex. 2.  On June 2, 2011, the Office of Hearings 
and Appeals Director appointed me the Hearing Officer in this case.  At the hearing I convened 
in this matter, I received testimony from four persons.  The individual testified and presented the 
testimony of his supervisor, a friend who has assisted him with his taxes (the friend/tax advisor), 
and a friend/former co-worker.  Discussion at the hearing centered on how the the individual’s 
past beliefs led him to noncompliance with tax obligations, and his present efforts to resolve 
these outstanding obligations. 
 
II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national 
security test” for the granting of security clearances indicates “that security determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th 
Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a 
security clearance). 
   
III.  FINDINGS OF FACT AND ANALYSIS 

 

A.  Criterion L Concerns  
 

At the hearing, the individual testified that he failed to file his federal or state tax returns over a 
period of several years, thereby incurring significant federal tax liens, because he believed that as 
long as he paid taxes, he had no legal obligation to file tax returns.  TR at 71-72.  As an initial 
matter, I do not find that it was reasonable for the individual to hold this belief.  With respect to 
federal tax law, it is clearly understood by the vast majority of Americans that individuals 
meeting certain basic requirements of income are required to pay taxes and to submit an annual 
federal income tax return. See Personnel Security Hearing, Case No. VSO-0048 (1995) 
(individuals are required by law not only to pay taxes, but to file a tax return).  At another 
security clearance hearing, a DOE expert witness described this filing obligation as follows: 

 

The [United States] revenue code requires an individual to file a tax return 
reporting the pertinent information as set forth in the tax form itself [for] paying 
his tax liability. This is a requirement of all individuals who are citizens of the 
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United States or those persons who may not be U.S. citizens but who are resident 
aliens who are earning income within the United States. 

 

Personnel Security Hearing, Case No. VSO-0061 (1996).  Accordingly, I find that the 
individual’s failure to file tax returns over an extended period of time indicates a failure to 
comply with laws, rules and regulations, and that this raises Criterion L concerns regarding the 
individual’s judgment, reliability and trustworthiness, and specifically his ability or willingness 
to comply with laws, rules and regulations in the future.  See Personnel Security Hearing, Case 
No. TSO-0457 (2007).  

 

At the hearing and in post-hearing submissions, the individual presented evidence and testimony 
to demonstrate that he has made efforts to address his past failure to file tax returns, and to 
resolve his tax liens.  He also testified that he intends to honor his obligation to pay taxes and file 
returns in the future.  As discussed below, I find that the individual has taken positive steps to 
meet his legal obligations, but has not yet mitigated the DOE’s Criterion L concerns.   

 

1.  The Individual’s Efforts to File Tax Returns and to Resolve His Tax Liens 

 

The individual’s friend/tax advisor stated that he has known the individual for more than three 
years.  TR at 23-24.  He stated that the individual told him that DOE security was concerned 
about the individual’s failure to file tax returns, and that he did not know how to go about it.  The 
friend/tax advisor stated that he showed the individual how to get the proper tax forms from the 
internet or through the local Internal Revenue Service (IRS) office, and to submit them for past 
years.  TR at 25-26.  He stated that he assisted the individual in preparing the “normal return that 
any craft person would file”.  He stated that the individual’s tax debt with the IRS was due to his 
failure to file returns in which he claimed his lawful tax deductions, because in the absence of 
returns the IRS calculated the individual’s tax obligation based on his entire gross income.  TR at 
27.  He stated that the individual had paid tax to the IRS in each tax year through withholdings 
made by his employers, so each time the individual filed a tax return, the IRS would apply any 
overpayments made in that year to tax debts owed in other years.  He stated that after the 
individual filed several tax returns, he received a refund from the IRS, indicating that he no 
longer had a federal tax debt.  TR at 27-28.  The individual indicated his agreement with this 
testimony of the friend/tax advisor.  TR at 35. 

 

Information submitted by the individual confirms his assertion that he has now filed income tax 
returns for 2007 through 2010, and that he no longer owes taxes to the IRS.  The individual has 
submitted IRS statements dated May 9, May 23, June 6, and June 20, 2011.  These statements 
indicate that from May through June 2011, the IRS received and processed the individual’s 
income tax returns for 2007 through 2010, applied overpayments made by the individual to 
amounts owed by him in previous years, and refunded him $668 after all of his tax obligations 
were met.  See IRS statements submitted by the individual on July 12, 2011. 
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The individual has also resolved his outstanding tax liens consisting of  “over $19,000 for unpaid 
state lax liens and judgments since 1993” that were referred to in the Notification Letter.  These   
consisted of three tax liens listed on the individual’s credit report in the amounts of $15,916, 
$1,580 and $2,153 that were filed against the individual in 2005, 1997 and 1996, respectively.  
See OPM Investigatory Report at 8, attached to DOE Counsel’s e-mail dated August 1, 2011.   
The individual submitted a “Certificate of Release of Federal Tax Lien” showing that the 2005 
lien for $15,916 was released on May 25, 2011.  See Individual’s July 12, 2011, submission.  In 
addition, the individual submitted information to support his assertion that the two smaller tax 
liens are also federal tax liens that have been resolved.  Specifically, he provided the DOE with 
an e-mail communication from the tax department of the state where the two smaller liens were 
filed.  This e-mail indicates that this state has no record of the individual having a state tax 
account.  See  Individual’s August 17, 2011, submission.  In light of the tax liability adjustments 
and the IRS refund to the individual which are discussed above, I conclude that the individual’s 
recent tax filings have resolved his outstanding debts to the IRS, including the 1997 and 1996 tax 
liens.    

 

Finally, the individual has submitted state tax department statements indicating that since he 
received the Notification Letter, he has submitted tax returns for 2009 and 2010 in the state 
where he now resides, and that he has received refunds from the state for both years.  See 
Individual’s July 12, 2011, submission. 

 

2.  The Individual’s Tax Filings And Assertions of Future Compliance Do Not Mitigate the 
DOE’s Concerns 

 

The individual contends that by working with his friend/tax advisor to file his delinquent tax 
returns, thereby establishing that he did not owe taxes to the IRS or his current state of residence, 
he has resolved the Criterion L concerns arising from his previous failures to address these 
issues.   TR at 74, 92.  He testified that at the PSI, he was trying to express his belief at that time 
that the IRS did not require individuals who have paid sufficient taxes to file tax returns.  TR at 
72.  He stated that he always felt legally obligated to pay taxes, but that he was confused about 
specific tax law requirements.  TR at 75.  He testified that, in the future, he will get the necessary 
help from his friends to avoid tax violations, and that he intends to keep filing tax returns.  TR at 
74. 

  

I agree that the individual has taken positive steps towards mitigating the Criterion L concerns.  
As discussed above, I find that he filed the appropriate returns, establishing that he owes no back 
taxes to the federal government or to the state where he currently resides.  See Adjudicative 
Guidelines, Guideline F, Paragraph 20(c) and (d).  However, in this instance, I find that these 
steps are insufficient to mitigate the LSO’s concerns.  Although the individual has now filed the 
delinquent returns, he certainly has not demonstrated a sustained period of reliability with respect 
to tax issues from which I am able to conclude that the Criterion L security concerns have been 
resolved. See Personnel Security Review, Case No. VSA-0300 (2000); see also Adjudicative 
Guidelines, Guideline F, Paragraph 20(a).  In instances where the DOE has found that the filing 
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of overdue tax returns immediately mitigates a Criterion L concern, it has found that the tax 
filings were late owing to extraordinary circumstances and that the individual nevertheless acted 
responsibly in light of those circumstances.  Cf. Personnel Security Hearing, Case No. TSO-
0798 (2010) (Hearing Officer restores an individual’s access authorization after finding that the 
individual is now up-to-date on his tax filings, with no taxes owed and no penalties assessed, and 
that he had acted responsibly by filing for extensions each year with the IRS).  In this instance, 
however, the individual has only recently acknowledged that he is obligated to file tax returns.  
For many years, he failed to make an effective effort to understand and comply with IRS 
requirements.  In addition, I am concerned by the individual’s procrastination in responding to 
the IRS’s tax liens.  The individual stated that he first learned of these tax liens when he was 
shown a copy of his credit report by a security investigator who assisted him in preparing his 
QNSP in August 2010.  PSI at 38-39.  No later than November 2010, he again discussed these 
tax liens with the OPM investigator.  See OPM Report of Investigation at 8, attached to DOE 
Counsel’s August 1, 2011, submission.  Yet, in his February 2011 PSI, he stated that he had not 
yet taken any action to resolve the liens.  PSI at 40.  Indeed, he does not appear to have taken 
action to resolve his tax issues until after the issuance of the Notification Letter in May 2011.  I 
find that the individual’s apparent indifference to understanding IRS requirements and his 
procrastination in resolving IRS liens raise serious concerns about his reliability.  See 
Adjudicative Guidelines, Guideline F, Paragraph 19(d) and (g).  Under these circumstances, I 
find that the individual has not yet demonstrated a period of reliability with respect to his tax 
filing requirements that is sufficient to mitigate these concerns.  I therefore conclude that it 
would not be appropriate to grant the individual an access authorization at this time. 

 

B.  Criterion F Concerns 

 

The DOE security program is based on trust, and security concerns stemming from an 
individual’s breach of that trust are difficult to resolve.  Once such a concern arises, the 
individual must demonstrate that he can now be trusted to be consistently honest and truthful 
with the DOE.  Mitigating factors include whether “so much time has passed, or the behavior is 
so infrequent, or it happened under such unique circumstances that it is unlikely to recur and 
does not cast doubt on the individual’s reliability, trustworthiness, or good judgment.”  See  
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
(Adjudicative Guidelines), Guideline E, Paragraph 17(c) (December 29, 2005).1    Under OHA 
precedent, relevant factors include whether the individual came forward voluntarily to admit his 
falsifications, the length of time since the falsification, how long the falsehood was maintained, 
whether a pattern of falsification is evident, and the length of time since the individual revealed 
or corrected the falsification.  See, e.g., Personnel Security Hearing, Case No. TSO-0801 (2009); 
Personnel Security Hearing, Case No. TSO-0727 (2009).  Ultimately, an individual must 
convince the Hearing Officer that the individual will be truthful in the future.   

 
As stated above, the LSO finds that the individual raised Criterion F security concerns when he 
answered “no” to QNSP question 26(c) which asks whether an individual has ever “failed to pay 

                                                 
1   The Adjudicative Guidelines are located at http://www.archives.gov/isoo/pdf/hadley-adjudicative-guidelines.pdf. 
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Federal, state or other taxes, or to file a tax return, when required by law or ordinance.”  At his 
PSI, he admitted that he did not file federal and state tax returns for many years.   Enclosure 2, 
DOE Ex. 1. 
  
In the present case, the record indicates that when the individual completed his QNSP in August 
2010, he held the belief that federal law did not require him to file tax returns or to calculate his 
income tax according to the federal tax code.  At his February 2011 PSI, the individual stated:  
 

I haven’t found any requirement [to file tax returns] in the law.  Because I deal 
with the law, I believe the law is what I believe in.  I would challenge anybody in 
this country to show me the law, the actual law. 
 

PSI at 14.  At the hearing, the individual stated that he was not trying to hide derogatory 
information from the government by answering “no” to the QNSP question 26(c), but that he was 
confused about his tax obligations, and at the time that he completed his QNSP he did not 
believe that he owed any tax.  TR at 65, 71.  He stated that over many years he had developed the 
view from listening to friends and politicians, and from reading the tax code book, that if he paid 
sufficient taxes through the withholding of tax by his employers, he was not required to file tax 
returns. 
 

From their own words . . . [the tax code] says that if you don’t owe them anything 
– like in my case, most of the time, I’m sure I overpaid -- . . . you don’t have to 
file this paperwork. 
 

TR at 72.   
 
I accept the individual’s assertion that his incorrect answer to question 26(c) on his QNSP 
resulted from his confusion concerning his tax obligations, and that he did not intentionally 
provide a false answer or withhold information from the DOE.  In his testimony at the hearing, 
the individual’s friend/tax advisor stated that the individual had taxes withheld from his 
paycheck throughout his career, and his failure to file returns resulted from his being intimidated 
by tax returns and his inability to understand the process.  TR at 26, 49.  The individual’s 
supervisor described him as a good and trusted worker who follows policies and procedures.  TR 
at 17, 20.  His friend/former co-worker described the individual as honest, and a trustworthy 
friend.  TR at 55, 60.  In his interactions with the OPM investigator, DOE security personnel at 
the PSI, and with this Hearing Officer, the individual has cooperated by providing full, frank and 
truthful answers to the DOE’s relevant questions concerning his failure to file tax returns.  The 
individual’s assertion that he did not intend to hide derogatory information from the DOE is also 
supported by his answer to QNSP question 26(d), where he acknowledged that liens had been 
placed against his property “for failing to pay taxes or for other debts.”  DOE Ex. 4.  
Accordingly, I find that the individual’s explanations resolve the LSO’s Criterion F concerns.  
 
IV. CONCLUSION 
 
For the reasons set forth above, I find that the individual has mitigated the DOE’s Criterion F 
concern.  I further find that the individual has not yet mitigated the DOE’s Criterion L concern.  
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Accordingly, after considering all of the relevant information, favorable or unfavorable, in a 
comprehensive and common-sense manner, I conclude that the individual has not demonstrated 
that granting him an access authorization would not endanger the common defense and would be  
clearly consistent with the national interest.  The individual or the DOE may seek review of this 
Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28. 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   September 7, 2011 
 
   



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
                                                          September 28, 2011 

 
DEPARTMENT OF ENERGY 

OFFICE OF HEARINGS AND APPEALS 
 

Hearing Officer’s Decision 
 
 
Name of Case:  Personnel Security Hearing  
 
Date of Filing:  June 1, 2011 
 
Case Number:  TSO-1068 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter “the Individual”) to 
retain an access authorization.1  After reviewing the testimony and evidence presented in this 
matter, it is my decision that the Individual’s access authorization should not be restored.2   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, if derogatory information has been received regarding an individual 
and a question concerning the individual’s eligibility to hold an access authorization has been 
raised, the individual is given the opportunity to request an administrative review hearing. 
10 C.F.R. § 710.21(b).  At an administrative review hearing, the individual is offered the 
opportunity to offer evidence as to his or her fitness to hold a security clearance. The burden lies 
with the individual to prove that “the grant  . . . of access authorization to the individual would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  See 10 C.F.R. § 710.27(a).  The ultimate decision concerning eligibility is a 
comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 

 
II. BACKGROUND 

 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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The Individual is a contractor employee at a DOE facility. Exhibit (Ex.) 3. In January 2009, the 
Individual notified a DOE Field Office that he had been arrested in December 2008 and charged 
with criminal domestic violence.  DOE Exhibit (Ex.) 10. A subsequent personnel security 
interview (PSI) conducted in November 2010, with the Individual, and a January 2011 forensic 
psychiatric examination of the Individual uncovered facts indicating that the Individual misused 
alcohol and suffered from Alcohol Abuse Disorder. Ex. 5 at 53; Ex. 3 at 8.   
 
Because neither the PSI nor the psychiatric examination conducted by the DOE Psychiatrist 
resolved the security concerns raised by the Individual’s misuse of alcohol, the DOE Field Office 
suspended the Individual’s access authorization and sought an administrative review of this 
matter. Exs. 1, 2. The DOE Field Office issued a notification letter (Notification Letter) to the 
Individual which informed him of the derogatory information supporting its decision to suspend 
his access authorization. Exs. 1, 2. Specifically, the Individual was informed that the 
circumstances surrounding his December 2008 arrest, the information uncovered in the PSI 
regarding the Individual’s excessive consumption of alcohol, and the findings contained in the 
DOE Psychiatrist’s Report, constituted derogatory information under 10 C.F.R. § 710.8(j) 
(Criterion J).3  
 
A hearing was held in this matter.  At the hearing, DOE presented one witness, the DOE 
Psychiatrist. The Individual testified on his own behalf and presented testimony from a 
supervisor (Supervisor 1), a former supervisor (Supervisor 2), a co-worker (Co-worker), and a 
clinical psychologist (Treating Psychologist). The DOE submitted 10 exhibits for the record 
(Exs. 1-10). The Individual submitted three exhibits (Ind. Exs. A-C).   

 
III. FACTUAL FINDINGS AND ANALYSIS 

 
 A. Whether the LSO Properly Invoked Criterion J 

 
The Criterion J concerns at issue in this case are set out in the Notification Letter and primarily 
arise from the Individual’s 2008 arrest, his admitted levels of alcohol consumption, and the DOE 
Psychiatrist’s Report in which the Individual is diagnosed as suffering from Alcohol Abuse 
Disorder. My factual findings regarding the derogatory information detailed in the Notification 
Letter are presented below. 
 
In January 2009, the Individual notified the DOE Field Office that he had been arrested for 
criminal domestic violence in December 2008. Ex. 5 at 6, 25.4 The DOE Field Office 
                                                 
3 Criterion J refers to information indicating that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse.” 10 C.F.R. § 710.8(j). 
 
4 The Individual’s then-wife alleged that she had been injured by the Individual during the altercation leading to the 
arrest. Ex. 10 at 1-2. The Individual denied in the PSI that he injured his then-wife. Ex. 5 at 14. Since the only issue 
in dispute in this case is the Individual’s misuse of alcohol and the state of his rehabilitation from his alcohol 
problem (Criterion J security concerns), I need not make a finding on this issue.  
 
The domestic violence charges against the Individual were dropped upon the Individual’s agreement to complete 
into a 26-week anger management program. Ex. 5 at  17-18. This resolution was apparently prompted by the 
Individual providing the local prosecutor with a letter from his then-wife demanding money from the Individual to 
resolve his legal difficulties. Ex. 5 at 16-17. 
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subsequently obtained a copy of the police report detailing the Individual’s arrest. Ex. 10.  In that 
report, the arresting officer noted that the Individual had a strong odor of alcohol around his 
body. Ex. 10 at 2.   
 
During the PSI, the Individual stated that he first began to consume alcohol when he entered 
college at age 19. Ex. 5 at 38. From April 1999 to July 2001, while a part owner of a bar, the 
Individual consumed three to six 12-ounce containers of beer on a daily basis and would, as a 
result, become intoxicated twice weekly. Ex. 5 at 39-41. From July 2001 to the date of the PSI, 
the Individual, on average, consumed four 12-ounce beers on each of two days during the 
workweek (Monday-Thursday) and would rarely become intoxicated on those days. Ex. 5 at 41. 
On Fridays and Saturdays, the Individual consumed ten 12-ounce beers a day and would be 
intoxicated on those two days. Ex. 5 at 42-43, 52. The Individual would typically consume 
alcohol while watching football or other sports. Ex. at 49. The Individual reported that he 
intended to continue to consume alcohol at this same rate in the future. Ex. 5 at 51. The 
Individual also admitted that his current pattern of alcohol consumption, resulting in his 
intoxication 104 times a year (intoxicated on Fridays and Saturdays) for the past ten years, was 
excessive. Ex. 5 at 53. 

 
The Individual was subsequently sent to the DOE Psychiatrist in January 2011 for an forensic 
psychiatric examination and the DOE Psychiatrist issued a report (Report) later that month 
detailing his findings as to the Individual’s condition. In his Report, the DOE Psychiatrist opined 
that the Individual suffered from Alcohol Abuse Disorder as defined in the Diagnostic and 
Statistical Manual 4th Edition (DSM-IV). Ex. 3 at 8. The DOE Psychiatrist noted that the 
Individual, by his reported alcohol consumption, also demonstrated tolerance to alcohol. Ex. 3 at 
8. The DOE Psychiatrist also stated his opinion that, given the Individual’s level of alcohol 
consumption for the past ten years, the Individual was a user of alcohol habitually to excess. Ex. 
3 at 8-9. 
   
I find that the information set forth above constitutes derogatory information that raises questions 
about the individual’s alcohol use under Criterion J.5 The excessive consumption of alcohol itself 
is a security concern because that behavior can lead to the exercise of questionable judgment and 
the failure to control impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness. See Guideline G of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Adjudicative Guidelines). 
 
 B. Whether the Individual Has Resolved the Criterion J Concern 
 
In deciding whether an individual has mitigated the security concerns, a hearing officer must 
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a 
security clearance. See 10 C.F.R. § 710.7(c). According to the Adjudicative Guidelines, among 
the factors that may serve to mitigate security concerns raised by an individual’s alcohol disorder 
or excessive of alcohol are: that the alcohol misuse happened so long ago, was so infrequent, or 

                                                 
5 The Notification Letter contained other alleged facts regarding the Individual, his December 2008 arrest, and  
statements made by the Individual in the PSI. Because I find that none of these facts are necessary for me to issue a 
decision regarding the Criterion J security concerns raised in this case, I need not make a finding regarding these 
allegations. 
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happened under such circumstances that it is unlikely to recur or does not cast doubt on the 
individual’s current reliability, trustworthiness, or good judgment; that the individual has 
provided evidence of actions undertaken to overcome an alcohol problem and has established a 
pattern of abstinence or responsible use; that the individual has completed a treatment program 
and has demonstrated an established pattern of modified consumption of alcohol or abstinence; 
or that the individual is a current employee who is participating in a counseling or treatment 
program without a history of previous treatment or relapse and is making satisfactory progress. 
Adjudicative Guidelines, Guideline G, ¶ 23; see, e.g., Personnel Security Hearing, Case No. 
TSO-1020 (September 9, 2011) (individual resolved concerns raised by alcohol dependence 
disorder by proving that he received therapy for alcohol dependence problem and that he had 
abstained from alcohol for 18 months). 
 
At the hearing, the Individual presented testimony to establish that he is currently undergoing an 
alcohol treatment program and that he has abstained from alcohol since June 16, 2011. See 
Transcript of Hearing (Tr.) at 30, 63. In addition, the Individual presented testimony to 
demonstrate his excellent character, work record, and overall trustworthiness with regard to 
workplace security issues. Tr. at  11-15, 17-24, 24-30. This testimony is summarized below. 
 
The Individual testified that, in his 23 years of employment as a federal contractor employee, he 
has never received a complaint regarding his handling of classified information at work. Tr. at 
95-96.  Prior to the DOE Field Office’s investigation, he did not consider his alcohol usage to be 
a security concern. Tr. at 98. Approximately one month after he received the Notification Letter, 
the Individual consulted with the Treating Psychologist regarding his alcohol problem. Tr. at 97.  
After talking to the Treating Psychologist, the Individual began to realize that his alcohol 
consumption was creating problems in his life. Tr. at 99. After his initial visit with the Treating 
Psychologist, the Individual decided to reduce his alcohol consumption and, after reviewing  
information regarding the security clearance hearing process, he decided that abstinence would 
be the best way to prove his intention to change his life and to retain his clearance. Tr. at 99. The 
Individual does not now go to bars. Tr. at 108. The Individual went on to testify that his last 
consumption of alcohol was on June 16, 2011. Tr. at 100. 
 
The Individual testified that his fiancée and his family have been helping him to maintain his 
new alcohol-free lifestyle. Tr. at 101. The Individual testified that he has discussed with the 
Treating Psychologist how to handle social situations where the Individual might be tempted to 
consume alcohol. Tr. at 102. Since his abstinence from alcohol, the Individual believes he feels 
better and that his high blood pressure has been reduced. Tr. at 103. The Individual testified that 
he will continue his abstinence as long as required and has no intention to resume consuming 
alcohol. Tr. at 104. He has, however, discussed with the Treating Psychologist a plan to maintain 
“controlled drinking” should the Individual decide to resume consumption of alcohol. Tr. at 105. 
 
The Treating Psychologist has a broad based clinical practice and performs a number of forensic 
psychological evaluations.6 Tr. at 32.  The Individual sought the Treating Psychologist’s counsel 
beginning on June 2, 2011, and has seen the Individual for five visits. Tr. at 34, 46. The Treating 
Psychologist conducted a clinical interview and psychological testing with the Individual which 
did not reveal the presence of any psychiatric disturbance other than the Individual’s alcohol 

                                                 
6 The Treating Psychologist also testified as to his experience in conducting research in alcohol and substance abuse 
disorders. Tr. at 31. 
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problem. Tr. at 36. The Treating Psychologist agreed with the DOE Psychiatrist’s diagnosis of 
Alcohol Abuse Disorder. Tr. at 52. Additionally, the Treating Psychologist found no evidence of 
other alcohol-related problems such as dependent withdrawal symptoms or delirium tremors. Tr. 
at 36. In his treatment of the Individual, the Treating Psychologist utilized “motivational 
interviewing” which consists of discussing the “pros and cons” of changing his behavior toward 
alcohol and the costs associated with continued alcohol consumption. Tr. at 37. The Individual 
and the Treating Psychologist also discussed pharmaceutical options for therapy and cognitive 
behavioral strategies to maintain the Individual’s abstinence. Tr. at 39. The Treating 
Psychologist testified that the Individual quickly made a decision to change his alcohol 
consumption and elected to forgo trying to obtain a pattern of “controlled drinking” of alcohol in 
favor of complete abstinence. Tr. at 37. The Individual’s current abstinence is confirmed, 
according to the Treating Psychologist’s testimony, by two blood tests for carbohydrate-deficient 
transferring (CDT) that the Individual has taken in June and July 2011. Ind. Ex. B. The 
Individual’s July 2011 CDT values are now in the normal range and that fact, in the Treating 
Psychologist’s opinion, provides credible physiological data that the Individual is remaining 
abstinent from alcohol. Tr. at 49. 
  
The Treating Psychologist noted that the Individual has already experienced a “high risk 
situation” with regard to alcohol consumption, which occurred when the Individual took a brief 
family vacation to a casino. Tr. at 38. Prior to the vacation, The Treating Psychologist and the 
Individual devised a plan to deal with the trip, because the Individual might experience a 
heightened desire to consume alcohol. Tr. at 38.  After the trip, the Individual reported to the 
Treating Psychologist that the trip went well with regard to avoiding alcohol consumption. Tr. at 
38. The Treating Psychologist testified that, overall, the most important thing that the Individual 
could do with regard to his alcohol problem would be to make a definitive decision to 
“absolutely change and to, at this point of his life, abstain.” Tr. at 39.  In giving his opinion as to 
the Individual’s prognosis, the Treating Psychologist testified that the Individual’s prognosis is 
“favorable” and that several factors (no history of failed treatment attempts, no significant 
behavioral impairment from alcohol use, and no evidence that the Individual’s prior alcohol 
consumption compromised his ability to work in a secure manner) support his opinion. Tr. at 41-
42. The Treating Psychologist plans to continue seeing the Individual for monthly visits to 
continue to assess the Individual’s progress and to determine the Individual’s intention as to 
continued abstinence or to try to return to reasonable social consumption of alcohol. Tr. at 50. 
These visits would also seek to reinforce the idea that the Individual needs to continue to manage 
his alcohol consumption particularly in party situations where previously he would consume 
10 to 12 beers during a day. Tr. at 43-44. As for the Individual’s risk of relapse, the Treating 
Psychologist testified that the Individual has a “lower risk” for relapse because he has not 
previously failed a prior treatment program and he understands the great cost to his career if he 
resumes problematic alcohol consumption. Tr. at 56.  
 
Supervisors 1 and 2, as well as the Co-Worker, testified that the Individual was an excellent 
worker at his position in the DOE facility. Tr. at 13, 19, 26. None of these witnesses ever 
observed the Individual reporting to work with any sign of alcohol impairment. Tr. at 13-14, 20, 
27.  These witnesses all testified that they had never observed the Individual failing to honor 
security requirements at the workplace. Tr. at 13-14, 20-21, 27. 
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After listening to the Treating Psychologist’s testimony, the DOE Psychiatrist testified as to his 
opinion regarding the Individual’s prognosis and current treatment program.  The DOE 
Psychiatrist testified that there were a number of favorable prognostic factors applicable in the 
Individual’s case – no previous history of substance abuse, no co-existing medical or psychiatric 
disorders, no previous treatment failures and little observed impairment in the Individual’s life or 
job functioning. Tr. at 78-79. However, the DOE Psychiatrist testified that the Individual would 
experience a major challenge in changing his social life from one where alcohol was a significant  
focus. Tr. at 81. This challenge is going to be significant, according to the DOE Psychiatrist, 
given the length of his regular alcohol usage. Tr. at 81. Despite the Individual’s progress so far, 
the DOE Psychiatrist did not believe that the Individual was rehabilitated from his alcohol 
problem. Tr. at 87-88. The DOE Psychiatrist would not recommend a specific period of 
abstinence needed for the Individual to return to consuming alcohol but testified that an 
abstinence of over one year period could be required to demonstrate rehabilitation or 
reformation. Tr. at 88. The DOE Psychiatrist also opined, based on the testimony he heard, that 
the Individual does not have a current, structured, treatment plan in place with regard to the his 
future care. Tr. at 88-89.  The DOE Psychiatrist noted that the Individual and the Treating 
Psychologist appear to have a more informal relationship which does not contain monitoring on a 
periodic regular basis by a therapeutic team or therapist. Tr. at 89. The DOE Psychiatrist is not 
sure that the Individual’s treatment program could help the Individual maintain abstinence for an 
extended period of time. Tr. at 88.   
 
Both expert witnesses, the DOE Psychiatrist and the Treating Psychologist have provided cogent 
testimony. Nonetheless, I must conclude that the Individual has not resolved the security 
concerns raised by his history of alcohol misuse and the DOE Psychiatrist’s diagnosis of Alcohol 
Abuse Disorder. As an initial matter, the Treating Psychologist agrees with the DOE 
Psychiatrist’s diagnosis of Alcohol Abuse Disorder. Accordingly, the only issue in this case is 
whether the Individual is rehabilitated from that disorder. On that issue, I find the testimony of 
the DOE Psychiatrist to be slightly more convincing.  
 
As the DOE Psychiatrist testified, the Individual has misused alcohol for a period of 
approximately ten years. His current period of abstinence is,  as of the date of the hearing, 
slightly less than two months. I also find convincing the DOE Psychiatrist’s opinion that the 
Individual’s current treatment program - monthly visits with the Treating Psychologist - does not 
contain the elements of a more formal treatment program with regular testing, monitoring and 
therapy which might provide more assurance regarding the Individual’s current condition. As of 
the date of the hearing, I cannot conclude that the Individual has made satisfactory progress yet 
in his current treatment program for purposes of the mitigating factors referenced in the 
Adjudicative Guidelines. See Personnel Security Hearing, Case No. TSO-0958 (January 31, 
2011) (individual found not rehabilitated from Alcohol Abuse Disorder after two months of 
treatment and abstinence).   
 
In making this determination, I note that the Individual is an excellent worker and there is no 
evidence that alcohol has affected his workplace performance. The testimony of the Treating 
Psychologist indicates that the Individual is making progress in dealing with his alcohol problem. 
Continued treatment with the Treating Psychologist and abstinence bodes well for the 
Individual’s ultimate rehabilitation from his alcohol problem. But as of the date of the hearing, 
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there is not sufficient evidence where I can conclude that the alcohol-related security concerns 
have been resolved. 
 

IV. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria J related to the Individual’s 
misuse of alcohol and the diagnosis of Alcohol Abuse Disorder have not been resolved.  
Consequently, I cannot conclude that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. § 710.7(a).  Therefore, the Individual’s access authorization should not be 
restored. The parties may seek review of this Decision by an Appeal Panel under the regulations 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: September 28, 2011 
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Ann S. Augustyn, Hearing Officer:    
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As discussed below, after carefully considering the record before me 
in light of the relevant regulations and the Adjudicative Guidelines, I have determined 
that the DOE should not restore the individual’s access authorization at this time. 
 
I. Background 
 
The individual works for a DOE contractor in a position that requires him to hold a DOE 
security clearance. In February 2011, the individual went on a five-day drinking binge 
which required his transport by emergency personnel to a hospital. In March 2011, the 
Local Security Office (LSO) conducted a personnel security interview (2011 PSI) with 
the individual to inquire about the nature and extent of the individual’s alcohol use. 
Thereafter, the LSO referred the individual to a DOE psychiatrist for a forensic 
psychiatric examination. The DOE psychiatrist examined the individual in April 2011, 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a). Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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and memorialized his findings in a report (Psychiatric Report). In the Psychiatric Report, 
the DOE psychiatrist opined that the individual has been a user of alcohol habitually to 
excess, without adequate evidence of rehabilitation or reformation. Ex. 4 at 10.  
 
In May 2011, the LSO sent a letter (Notification Letter) to the individual advising him 
that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance. In an attachment to the Notification Letter, the 
LSO explained that the derogatory information fell within the purview of one potentially 
disqualifying criterion set forth in the security regulations at 10 C.F.R. § 710.8, 
subsection (j) (hereinafter referred to as Criterion J).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing, and I was appointed 
the Hearing Officer in the case. At the hearing that I conducted, six witnesses testified. 
The LSO called one witness and the individual presented his own testimony and that of 
four witnesses. In addition to the testimonial evidence, the LSO submitted 12 exhibits 
into the record; the individual tendered three exhibits, one with multiple attachments. The 
exhibits will be cited in this Decision as “Ex.” followed by the appropriate numeric or 
alphabetic designation.  The hearing transcript in the case will be cited as “Tr.” followed 
by the relevant page number. 
 
II.      Regulatory Standard 
 
A.             Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
                                                 
2  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8(j).  
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individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 
 
 
 
B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the LSO cites one criterion as the basis for suspending the 
individual’s security clearance, Criterion J.  To support Criterion J, the LSO relies on: (1) 
an opinion in 2011 by a DOE psychiatrist that the individual consumes alcohol habitually 
to excess; (2) an opinion in 2006 by a DOE psychiatrist that the individual met the 
criteria set forth in the Diagnostic and Statistical Manual of the American Psychiatric 
Association, 4th edition, Text Revised (DSM-IV-TR) for Alcohol Abuse, by history in 
remission; (3) the individual’s five-day drinking binge in February 2011, followed by a 
three-day hospitalization; (4) the individual’s admission during the 2011 PSI that he 
regularly consumed a 750 milliliter bottle of vodka three weekends each month in the 
year prior to his five-day drinking binge; (5) the individual’s admission in the 2011 PSI 
that he was aware that the consumption of alcohol would exacerbate the effects of his 
prescription medication, Vicodin; and (6) four alcohol-related arrests, one in 1981, two in 
1982, and one in 2001. 
 
I find that the information set forth above constitutes derogatory information that raises 
questions about the individual’s alcohol use under Criterion J. The excessive 
consumption of alcohol is a security concern because that behavior can lead to the 
exercise of questionable judgment and the failure to control impulses, which in turn can 
raise questions about a person’s reliability and trustworthiness. See Guideline I of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005, by the Assistant to the President for National 
Security Affairs, The White House. (Adjudicative Guidelines). 
 
IV.      Findings of Fact  
 
Over the last 30 years, the individual has periodically used alcohol to excess. While in the 
military in the early 1980s, he was arrested three times in the span of less than one year 
and charged with alcohol-related offenses. He was arrested again twenty years later, in 
2001, for an alcohol-related offense.  
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In 1994 or 1995 the individual was diagnosed with a degenerative disc disease.  He began 
taking three Vicodin tablets daily to dull the pain and help him to function. Ex. 5 at 4.  
 
In 2006, a DOE psychiatrist examined the individual and opined that the individual had 
been a user of alcohol habitually to excess and had suffered from Alcohol Abuse in the 
past. At the time, the DOE psychiatrist opined that the individual was rehabilitated or 
reformed, with the caveat that the individual was at risk of relapse if the stress and 
isolation that he was experiencing did not change. Ex. 5 at 9.  
 
Sometime in 2008, the individual was diagnosed with cancer. Tr. at 150. He opted not to 
receive treatment at the time. 
 
Beginning in mid-2009, the individual, while taking five 500 mg. tablets of Vicodin 
every day, began consuming a 750 milliliter bottle of vodka over the course of a weekend 
two to three weekends a month.  Tr. at 147, 148-152. He stayed home alone drinking to 
the exclusion of all activities and interpersonal relationships during this entire time 
period. 
 
In February 2011, he consumed two 750 milliliter bottles of vodka over a five-day period 
while taking his Vicodin as prescribed. His judgment was so impaired due to intoxication 
that he failed to notify his place of employment that he was not coming into work. His 
co-workers alerted police when the individual had failed to show up for work for two 
days.  When the police conducted a welfare check on the individual, they found him in a 
severely intoxicated state and arranged for his transport to the hospital where he received 
four days of treatment. 
 
Upon his release from the hospital, the individual promptly established connections with 
an Employee Assistance (EAP) Counselor at his place of employment and a local 
psychologist. He has seen these two Ph.D. professionals since February 2011. Id. at 34, 
59. The individual also attends weekly group meetings of LifeRing, a support group 
similar to Alcoholics Anonymous. Id. at 120-129. 
 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c) and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be restored. I cannot find that restoring the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
 

1. Lay Testimony and Documentary Evidence 
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The individual testified that he first recognized that he had a problem with alcohol after 
the February 2011 incident, and that he immediately took steps after his release from the 
hospital to address that problem. Tr. at 160-161.  He is uncertain what triggered his five-
day drinking binge in 2011, but he speculates that it might have been mounting stress 
associated with his decision to seek treatment for his cancer after a period of three years 
of not doing so. Id. at 191. He added that he will begin receiving radiation treatment in 
the weeks after the hearing, but is concerned about the possible side effects of that 
treatment. Id. at 170-172.  He testified that regardless of how matters are resolved with 
regard to his security clearance, he does not intend to drink again. Id. at 160, 168. To 
support his testimony that he has remained abstinent since February 2011, he submitted 
negative test results from five random alcohol tests. Ex. C-1 through C-5. 
 
He related that he currently meets monthly with the EAP Counselor who monitors his 
treatment. Id. at 159. He also sees his psychologist every week and hopes to continue this 
relationship, but expressed reservations about doing do if his insurance runs out. Id. at 
166. He also attends weekly meetings of LifeRing and intends to remain in that support 
group indefinitely. Id. at 159, 166, 184-185. A leader in the LifeRing organization 
testified that the individual began attending the group on March 8, 2011, has missed six 
sessions in six months, and is an active participant in the group. Id. at 120-121.  
 
With regard to how he is addressing his social isolation, a factor that made it easier for 
him to consume alcohol excessively by himself in the confines of his house, he testified 
that he has started communicating on-line with some old military buddies and has met a 
few of them within the last month. Id. at 163, 177. He is confident that he can use his 
mental health professionals and his family as a network of support for his sobriety efforts. 
Id. at 165. The individual’s 22-year old daughter provided moving testimony about how 
she threw out all the wine in the individual’s house when he was released from the 
hospital in February 2011. Id. at 101. She is available to assist her father, even though she 
lives out-of-state. Id. at 109. 
 

2. Expert Testimony 
 
The individual’s psychologist diagnosed the individual as suffering from alcohol abuse. 
Id. at 31. She testified that she first met with the individual on February 8, 2011, and 
corroborated the individual’s testimony that he attends weekly psychotherapy sessions 
with her. Id. at 18, 34. She identified the following stressors that may have lead to the 
individual’s five-day drinking binge: his cancer diagnosis, his avoidance of treatment for 
the disease, and the curtailment of a long-distance romantic relationship. Id. at 20. When 
asked if she is working with him on strategies to cope with stress so he will not resort to 
alcohol, the psychologist stated that they are currently working on such strategies. Id. at 
21. She believes that he has acknowledged his alcohol problem and is highly committed 
to maintaining sobriety.  Id. at 26. She and the individual have not discussed how long his 
treatment with her will continue. Id. at 41. She stated that he is currently in partial 
remission because he does not have 12 months of sobriety. Id. at 29. She opined that the 
individual is making good progress and that his risk of relapse is low. Id. at 40-42. She 
testified that she generally recommends one year of treatment for anyone with an alcohol 
abuse diagnosis. Id. at 43. She added, “I think it’s perfectly fine for him to be in treatment 
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for one year.” Id. If he opts to terminate his relationship with his therapists, the 
psychologist “does not know if the individual will try to deal with things on his own.” Id. 
at 51.  
 
The EAP Counselor recommended that the individual have one-on-one counseling with a 
psychologist and that he undergo random alcohol testing at work. Id. at 60, 62. While she 
does not treat the individual for his alcohol–related issues, she does talk to him about 
stress and coping mechanisms. Id. at 66. Because the individual is an introverted man, 
she is working with him to reach out to others. Id. at 68-70. She does not believe that he 
will resort to alcohol to relieve stress in the future. Id. at 70. She believes that he is a low 
risk of relapse and has a good prognosis. Id. at 73. 
 
The DOE psychiatrist remained in the hearing room for the entire hearing and testified 
last. He first opined that based on the testimony that he heard, the individual is making 
good progress, is engaged in appropriate treatment, and is doing all the right things. Id. at 
197. He determined, however, that eight months of treatment and sobriety do not 
constitute adequate evidence of rehabilitation or reformation in this case. He stated that 
he has been doing these kinds of psychiatric evaluations a long time and has never seen 
an episode that rendered someone so unreliable as did the individual’s five-day drinking 
binge. Id. at 200. He is still very concerned that the individual is still functioning in a 
solitary manner. He noted that the individual has no recreational interests, no cultural 
interests, no intellectual interests, no spiritual interests, and until February 2011, no 
friends. Id. at 199. The DOE psychiatrist also testified that the individual is at higher risk 
of drinking again because he is on an addictive medication (e.g. Vicodin) for his severe, 
chronic back pain.  In addition, the individual’s ongoing treatment for cancer is a factor 
that makes the individual more at risk for relapse. Id. at 206.  Under questioning by the 
individual’s counsel, he stated that he disagrees with the individual’s experts who implied 
that eight months of sobriety are sufficient to show adequate evidence of rehabilitation 
and reformation.  Id. at 204. He commented that he found their view on this matter “too 
casual.” Id.  
 

3. Hearing Officer Evaluation 
 
After considering all the relevant evidence, favorable and unfavorable, it is my common-
sense judgment that the individual is not rehabilitated or reformed from his recent 
habitual, excessive use of alcohol. In making this determination, I accorded much weight 
to the DOE psychiatrist who examined the individual on two occasions, once in 2006 and 
a second time in 2011. The DOE psychiatrist provided compelling reasons to support his 
opinion that eight months of sobriety are not sufficient in this case for the individual to be 
considered rehabilitated or reformed from his past habitual use of alcohol to excess.3  

                                                 
3 While I am convinced from the testimony that the individual has now acknowledged the severity of his 
problem with alcohol, it was my impression that the individual’s experts strained to imply that the 
individual was rehabilitated or reformed from his alcohol-related issues. For example, while his 
psychologist is confident that he will maintain his sobriety, she testified that she is still teaching the 
individual how to cope with stress as part of their ongoing work (id. at 22), that she has not discussed with 
him how long his treatment should be (id. at 41), that she does not know about his commitment to 
remaining in LifeRing (id.), and  that she does not know if he will try to deal with things on his own if he 
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It is quite telling that the DOE psychiatrist had reservations in 2006 about the individual’s 
risk of relapse even though he determined at that time that the individual was 
rehabilitated or reformed from his past alcohol abuse.  Those reservations were based on 
stressors (e.g. chronic back pain requiring Vicodin, working two jobs, living alone in a 
single room in a boarding house, and being divorced and unable to see his children in an 
appropriate setting because of his living circumstance) that existed in the individual’s life 
in 2006 as well as his social isolation. As of the date of the hearing, the individual was 
still under serious stress.  He was undergoing treatment for cancer which had a risk of 
significant side effects. He still has chronic back pain and takes Vicodin every day to 
function.  In addition, he is still very much a loner, despite his recent attempts to maintain 
online connections with past military colleagues and a few in person meetings with some 
of them. 
 
In the end, given the significant stressors that the individual is currently confronting and 
will confront in the near future, it is simply too early in the individual’s recovery efforts 
for me to conclude that the individual has established a pattern of abstinence, treatment 
and support sufficient to constitute adequate evidence of rehabilitation or reformation.  
For this reason, I find that the individual has not mitigated the security concerns 
associated with Criterion J. 
 
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion J. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with that criterion. I therefore 
cannot find that restoring the individual an access authorization will not endanger the 
common defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The parties 
may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 31, 2011 
 

                                                                                                                                                 
opts to terminate his relationship with his professionals (id. at 51). The EAP Counselor testified that it is 
important the individual go to LifeRing for another few months, a recognition, in my view, that additional  
time and support is essential to the individual’s recovery efforts. Id. at 85. 
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Valerie Vance Adeyeye, Hearing Officer: 
 
 
This Decision concerns the eligibility of XXXXXXXXXXX XX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.@  As set forth below, it is my decision, based on the evidence and 
testimony presented in this proceeding, that the individual=s access authorization should not be 
granted at this time.1      
   

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor.  In 2010, his employer 
requested that DOE grant the individual a clearance.  During the investigation into his background, 
DOE discovered that the individual was arrested four times between 2003 and 2007 for alcohol-
related incidents.  As a result, the local security office (LSO) conducted a personnel security 
interview (PSI) with the individual in January 2011.  The PSI did not resolve the security concerns 
regarding his alcohol use and the individual agreed to be evaluated by a DOE consultant-
psychologist.  In February 2011, a DOE consultant-psychologist (“DOE psychologist” or 
“psychologist”) interviewed the individual and concluded that the individual met the criteria for 
alcohol dependence from 2004 to 2007, and that he currently consumed alcohol habitually to excess. 
The psychologist also concluded that the habitual consumption of excessive amounts of alcohol was 
an illness or mental condition that can cause a significant defect in judgment or reliability.  The LSO 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm. 
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informed the individual how to proceed to resolve the derogatory information that had created a 
doubt regarding his eligibility for access authorization.  Notification Letter (April 2011).  The 
Notification Letter stated that the derogatory information regarding the individual falls within the 
purview of 10 C.F.R. § 710.8 (h) and (j) (Criteria H and J). 2   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a 
hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me as Hearing 
Officer in this case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R. 
§ 710.24, I set a hearing date. At the hearing the individual, who was not represented by counsel, 
testified on his own behalf and also called five witnesses. DOE counsel called the DOE psychologist 
as a witness.  The transcript taken at the hearing shall be hereinafter cited as ATr.@  Various 
documents that were submitted by the parties during this proceeding constitute exhibits to the 
hearing transcript and shall be cited as AEx.@  DOE exhibits are numbered, and the individual’s 
exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@  10 C.F.R. 
' 710.7(a).  Although it is impossible to predict with absolute certainty an individual=s future 
behavior, as the Hearing Officer I am directed to make a predictive assessment.  There is a strong 
presumption against the granting or restoring of a security clearance.  See Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (Aclearly consistent with the national interest@ standard for the 
granting of security clearances indicates Athat security determinations should err, if they must, on the 
side of denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the parties, 
the evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In 
resolving the question of the individual=s eligibility for access authorization, I have been guided by 
the applicable factors prescribed in 10 C.F.R. ' 710.7(c): the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time of the 
conduct; the voluntariness of the participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other 
relevant and material factors.  After due deliberation, I find that the individual=s access authorization 
should not be granted at this time because I cannot conclude that such a grant would not endanger 
the common defense and security and would be clearly consistent with the national interest.  10 
                                                 
2 Criterion H concerns information in the possession of the agency that the individual has an illness or mental condition 
of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause a significant 
defect in judgment or reliability.  10 C.F.R.  §710.8 (h).  Criterion J concerns information in the possession of the agency 
that an individual has been or is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or licensed 
clinical psychologist as suffering from alcohol abuse or dependence.  10 C.F.R. §710.8 (j).   
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C.F.R. ' 710.27(a).  The specific findings that I make in support of this determination are discussed 
below. 
 

A. Findings of Fact 
 

The individual first consumed alcohol as a sophomore in high school.  In 2003, at the age of 18, he 
was a passenger in a car driven by a friend who was arrested for driving while intoxicated (DWI).  
PSI at 12.   The individual had consumed 10 beers that night and a shot of 100 proof whiskey.  He 
failed field sobriety tests and was then arrested for possession and consumption of alcohol by a 
minor.  The court ordered the individual to complete eight hours of alcohol classes, and he complied. 
 PSI at 15.   
 
Beginning in 2003, the individual consumed alcohol three to four days a week, often 12 drinks a 
day, and experienced blackouts.  Ex. 4 (Report) at 4, PSI at 59.  In August  2004, he was arrested for 
DWI after consuming nine beers and five shots of rum in seven hours.  PSI at 19.  The court 
suspended his license and ordered him to complete 24 hours of alcohol classes over 12 weeks, pay a 
fine, and complete 24 hours of community service.  Id. at 19.  In August 2006, he was arrested again 
for DWI after consuming eight beers and two shots of whiskey in seven hours.  Id. at 21.  He 
completed 10 days of house arrest, paid a fine, and was ordered to attend more alcohol classes.  His 
license was again suspended for one year.  In May 2007, he was playing a drinking game with 
friends and consumed six beers and six shots in four hours.  PSI at 30.   On the way home, a 
policeman stopped him for speeding and arrested him, a third time, for DWI.  The court ordered the 
individual to enter a 60-day work release program and complete 60 hours of community service.  
The court also imposed a fine, ordered him to attend an outpatient treatment program, and suspended 
his license.  PSI at 30-32.  The individual would miss work and call in sick if he had a hangover or 
was in jail.  After three or four days of heavy drinking, he would feel fatigued and have headaches.  
Report at 4.  A relationship with his girlfriend broke up because of his frequent drinking with 
friends.  Id.   At the request of his stepmother, he entered an alcohol treatment program with a 
healthcare provider.  In September 2007, he was arrested for driving with a suspended license and 
obtained an interlock device for his car to reduce the length of the suspension.  On January 2008, he 
entered a court-approved 12-month outpatient alcohol program and successfully completed the 
program in December 2008.  Ex. A.     
 
In 2010, as a condition of his employment, the individual completed an Electronic Questionnaire for 
Investigation Processing (e-QIP) and disclosed all of his arrests.    Ex. 6.  In January 2011, the LSO 
conducted a personnel security interview (PSI) with the individual.  Ex. 7 (PSI).  The PSI did not 
resolve the security concerns related to the individual’s alcohol-related incidents, and in February 
2011, a DOE psychologist evaluated the individual.  The DOE psychologist concluded that the 
individual had suffered from alcohol dependence from 2003 to 2007, without adequate evidence of 
rehabilitation or reformation.  Report at 5.  He also found that the individual was currently drinking 
alcohol habitually to excess--an illness or mental condition which, in the opinion of the DOE 
psychologist, causes or may cause a significant defect in the individual’s judgment or reliability.  
Report at 6-7.    The DOE psychologist recommended that the individual: (1) abstain from alcohol 
for one year from February 2011 (the date of his last drink); (2) actively participate in Alcoholics 
Anonymous (AA) with a sponsor; (3) meet with an alcohol counselor to assess his AA involvement; 
(4) take frequent alcohol breath tests; and (5) take occasional urine tests to screen for other drugs 
that he may use to manage his anxiety.  Report at 6.   
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B.  DOE=s Security Concern 

 
Criterion H states that derogatory information includes information that the individual has an illness 
or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical 
psychologist, causes, or may cause, a significant defect in judgment or reliability.  10 C.F.R. § 710.8 
(h).  A DOE psychologist concluded that the individual suffers from such an illness—namely, that 
he is currently a user of alcohol habitually to excess, and that he suffered from alcohol dependence 
from 2003 through 2007.  Report at 6.  This is a security concern because this condition can impair 
an individual’s judgment, reliability, or trustworthiness.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information, Assistant to the President for National 
Security Affairs (December 29, 2005) (Guidelines), Guideline I, ¶ 27.   Therefore, I find that this 
criterion was properly invoked.  The habitual use of excessive  amounts of alcohol is also a security 
concern under Criterion J because it can lead to the exercise of questionable judgment.  See 
Guideline G, ¶ 21.  Based on the diagnosis of the DOE psychologist, I further find that the individual 
is currently a user of alcohol habitually to excess, and, therefore, the charge under Criterion J is also 
valid.   
 

C.  Hearing Testimony 
 

1. Character Witnesses  
 
The individual called six character witnesses—a colleague, his supervisor,  and three friends.   Tr. at 
15-75.  All of the witnesses testified that the individual did not drink alcohol to excess, and two had 
never seen him drink alcohol at all.  The individual’s supervisor described him as an excellent 
performer with good values.  His colleagues  said that the individual considered his alcohol-related 
arrests to be stupid mistakes.  His friends said that he has matured in the past couple of years and 
does not drink much alcohol now.   
 

2. The Individual 
 

The individual began his testimony by describing his embarrassment at having to explain to 
colleagues why he did not have a security clearance.  He testified that he now believes that drinking 
alcohol is not worth the trouble it has caused him.  Tr. at 77.  After his PSI, he reduced his drinking 
to one or two beers, once a month.  Id.  He also drinks less  because he is working longer hours.  Id. 
at 84.  The individual testified that he would like to abstain in the future; however, he has not 
stopped yet because it is his habit to drink when he goes out with friends.  Id. at 85-86.  He will 
occasionally have a beer.  Id. at 77.  He learned his alcohol triggers in the two treatment programs 
that he attended and he does not think AA would be helpful because his problem was not with 
drinking, but with drinking and driving.  Id. at 87-88.  He did not agree with the diagnosis of alcohol 
dependence because he had not failed any breath tests while attending the alcohol treatment program 
in 2008.  Id. at 78, 90; Ex. A.    
 
 

3.  The DOE Psychologist 
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The DOE psychologist was present during the entire hearing.  At the time of his evaluation in 
January 2011, he recommended that the individual participate in one year of treatment and sobriety.  
The psychologist testified that the individual had not complied with any of his recommendations, 
even though he had reduced his alcohol use.  Id. at 93.  The DOE psychologist also stated that he did 
not find any of the witnesses persuasive because they had not seen the individual drink more than 
one or two beers, and the individual had admitted to heavy drinking.  Id.   Despite that admission, 
the psychologist was concerned that the individual only sees his drinking as a problem when 
connected to driving.  Id at 95.  He does not believe that the individual understands that he drinks 
too much because the individual is more embarrassed that his drinking has caused him problems 
than concerned over excessive drinking.  Id.  The psychologist testified that this attitude is a 
problem.  He also noted that the individual did not read the Report, and attributed that to the 
individual’s disagreement with the diagnosis.  Id. at 96.   
 
In order to receive a favorable prognosis, the DOE psychologist recommended that the individual  
abstain for 12 months, attend AA or meet with an alcohol counselor (or a program that meets at least 
once a week), and take random alcohol tests.  Id. at 98.  However, the psychologist was not 
confident that the individual could maintain this regimen for a year.  Id. at 99-100.  The psychologist 
opined that alcohol may be more important to the individual than he wants to admit.  Id.   
   

D. Mitigation of Security Concerns 
 

The individual was diagnosed in February 2011 by the DOE psychologist as a user of alcohol 
habitually to excess, an illness or mental condition that causes or may cause a significant defect in 
judgment or reliability. At that time, the DOE psychologist found that there was not adequate 
evidence of rehabilitation or reformation and recommended one year of treatment and abstinence, 
alcohol counseling, and alcohol testing.  At the time of the hearing, the individual continued to drink 
and had not attended any alcohol counseling sessions or an alcohol treatment program.  The DOE 
psychologist also testified at the hearing and concluded that the individual had not presented 
adequate evidence of rehabilitation or reformation from his illness.                        
        
I was persuaded by the testimony of the DOE psychologist at the hearing, who testified credibly 
about the individual’s minimization of his problem.  I conclude that the individual has not mitigated 
the Criterion J security concerns relating to his excessive use of alcohol and his previous diagnosis 
of alcohol dependence.  The individual has not provided sufficient evidence of action to overcome 
his problem, nor has he followed the recommendation of the psychologist.  Guideline G, ¶ 23(b).  
Although the individual successfully completed a treatment program in 2008, he has not 
demonstrated a clear and established pattern of modification of consumption in accordance with the 
treatment recommendation that he drink moderately.  Id., ¶ 23(d).3  In fact, at the time of his 
evaluation by the psychologist (two years after completion of the program), the individual was still 
drinking.  Even though he consumes less alcohol now, it is unclear how much of that reduction can 
be attributed to his increased working hours and how much to an attempt to resolve an alcohol 
problem.  Therefore, I conclude that the individual has not mitigated the Criterion J concerns 
regarding his habitual and excessive use of alcohol.  The Criterion H security concern relating to his 
judgment or reliability stems from his excessive use of alcohol, which is treatable, but the individual 
has not followed the recommendation of the psychologist and entered a treatment program.   

                                                 
3 According to the individual, the program recommended that he drink in moderation.   Report at 3. 
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Guideline I, ¶ 29 (a)-(b).  As a result, the psychologist could not give a favorable prognosis to the 
individual.  Therefore, I conclude that the individual has not mitigated the Criterion H concerns 
regarding his judgment and reliability.    
 

III. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8 (h) and (j).  
After carefully reviewing the testimonial and documentary evidence in a common-sense manner, I 
find that the individual has not presented adequate mitigating factors for the Criteria H and J 
concerns.  Thus, in view of the criteria and the record before me, I cannot find that granting the 
individual=s access authorization would not endanger the common defense and security and would be 
consistent with the national interest. Accordingly, I find that the individual’s access authorization 
should not be granted at this time. Any party may seek review of this Decision by an Appeal Panel 
under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 18, 2011 
 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization
will be referred to variously in this Decision as access authorization or security clearance.

2/Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision in
the search engine located at http://www.oha.doe.gov/search.htm.
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United States Department of Energy
Office of Hearings and Appeals

In the Matter of XXXXXXXXXXXXX )
Filing Date:  June 10, 2011 )

) Case No.: TSO-1072
)

____________________________________)

Issued: October 17, 2011
_______________

Decision and Order
_______________

Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the
individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed
below, after carefully considering the record before me in light of the relevant regulations, I have
determined that the individual’s access authorization should not be granted.  2/
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2/(...continued)

2/ Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual conduct or is subject
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the
individual to act contrary to the best interests of the national security . . . .” 10 C.F.R. § 710.8(l).

I. Background 

The individual is an applicant for a DOE security clearance.  In January 2011, as part of a
background investigation, the Local Security Office (LSO) conducted a Personnel Security
Interview (PSI) of the individual to address concerns about the individual’s failure to file his federal
and state income tax returns.  On May 16, 2011, the LSO sent a letter (Notification Letter) advising
the individual that it possessed reliable information that created a substantial doubt regarding his
eligibility to hold an access authorization.  In an attachment to the Notification Letter, the LSO
explained that the derogatory information fell within the purview of one potentially disqualifying
criterion set forth in the security regulations at 10 C.F.R. § 710.8, subsection (l) (hereinafter referred
to as “Criterion L”).  3/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the
individual presented the testimony of his wife, his cousin/co-worker and his tax preparer.  He also
testified on his own behalf.  The DOE counsel did not present any witnesses.  The individual and
the LSO submitted a number of written exhibits prior to and after the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden on the individual because it is designed to protect
national security interests.  This is not an easy burden for the individual to sustain.  The regulatory
standard implies that there is a presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for granting security clearances indicates “that security determinations should err,
if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).
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The individual must come forward at the hearing with evidence to convince the DOE that granting
his access authorization “will not endanger the common defense and security and will be clearly
consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full
opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710
regulations are drafted so as to permit the introduction of a very broad range of evidence at
personnel security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. §
710.26(h).  Hence, an individual is afforded the utmost latitude in the presentation of evidence to
mitigate the security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a
Decision that reflects my comprehensive, common-sense judgment, made after consideration of all
the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a
person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to
resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one potentially disqualifying criterion as the basis for denying the
individual’s security clearance, Criterion L.  To support its reliance on Criterion L, the LSO cites
the individual’s failure to file his federal income tax returns for tax years 2004 through 2009 and his
failure to file his state tax returns for tax years 2005 through 2009.  In addition, the LSO cites the
individual’s admission that he was required to file federal and state taxes from 2004 through 2009,
as required by law.  Despite this admission, he failed to file requests for extension.   

The derogatory information set forth above amply justifies the DOE’s invocation of Criterion L, and
raises significant security concerns.  Failure to file tax returns as required by law may indicate lack
of judgment or unwillingness to abide by rules and regulations, all of which can raise questions
about an individual’s reliability, trustworthiness, and ability to protect classified information.  See
Revised Adjudicative Guidelines (Adjudicative Guidelines) for Determining Eligibility for Access
to Classified Information, The White House (December 19, 2005), Guideline F. 

IV.  Findings of Fact

The relevant facts in this case are uncontested.  During his January 2011 PSI, the individual admitted
that he failed to file his federal income taxes returns for tax years 2004 through 2009 and that he
failed to file his state tax returns for tax years 2005 through 2009.  DOE Exh. 5.  In addition, the
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individual admitted that he failed to file extension requests for these returns.  Id.  According to the
individual, his tax information was destroyed in a house fire in 2004.  DOE Exh. 3.  He further stated
that from 2004 to 2009, he did not receive W-2 forms from his employer.  Id.  Also, during his PSI,
the individual admitted that he has not contacted the Internal Revenue Service (IRS) or a tax
preparation service to assist him in filing his federal and state tax returns.  Id.  He further
acknowledged that he understood DOE’s concerns regarding his failure to file his tax returns as
required by law.  Id.    

V. Documentary and Testimonial Evidence

During the hearing, the individual readily acknowledged that he failed to file his federal income tax
returns for tax years 2004 through 2009 and his state tax returns for tax years 2005 through 2009.
According to the individual, there were several events in his life that contributed to his failure to file
his tax returns.  The individual testified that 2004 was a “rough year” for him.  Tr. at 62.  It was
during this year that the individual’s house burned down and he lost all of his possessions, including
his tax documentation, making it difficult for him to file his taxes.  Id.  He further testified that he
also went through a divorce in 2004 which caused him to become depressed.  Id.  As a result, the
individual stated that he spent eight days in a mental institution after an attempted suicide.  He
testified that, in 2005, he began working for an employer who did not supply him with W-2 forms
for tax purposes.  The individual worked for this employer from March 2005 through June 2010.
He testified that he only received one W-2 form from this employer, in 2006.  According to the
individual, he asked his employer for his W-2 forms, but the employer never supplied them.  Id. at
66.  He testified that he believed that taxes were being withheld from his paycheck because he
signed the appropriate forms to have them withheld.  Id. at 59.  The individual further testified that
he does not have a record of his paychecks for this employer because he cashed all of them.  Id.
When asked why he did not file extension requests for the relevant tax years, the individual testified
that he has always filed his taxes and received a refund.  He stated that while his thinking may have
been faulty, he assumed he would have received a refund for the years in question as well.  Id. at 67.
The individual further testified that he is now working with a tax preparer to remedy his tax
situation.   According to the individual, he has filed his 2010 tax returns and is working with his tax
preparer to reconstruct his income documentation to file taxes for the previous years.  See Indiv.
Exh. A.  

During the hearing, the individual offered the testimony of his tax preparer who has worked as a tax
preparer for 20 years.  The tax preparer testified that she filed the individual’s and his wife’s 2010
joint tax return.  Id. at 40.  However, she testified that she was only able to gather partial income
information for the individual because he worked for DOE only part of 2010.  When questioned how
she could accurately file the individual’s tax return when his former employer did not supply him
with a W-2, she testified that, after February 15th, the IRS allows individuals to use substitute W-2
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forms based on pay stubs and that individuals can also contact the IRS to ask what income was
reported for them.  Id.  She stated that she asked the individual to contact the IRS for this
information, but testified that the IRS probably would not have the information available for a
couple of years.  Id. at 45.  

The tax preparer further testified that she has prepared the individual’s and his wife’s 2008 and 2009
taxes jointly, but acknowledged that since she had no income information on the individual, she filed
the returns based on the individual’s wife’s income.  Id., Indiv. Exh. A.  She testified that the
individual asked the IRS for his income information from these years, but he was unable to obtain
it.  Id.  The tax preparer testified that if the individual obtains his withholding information later, she
would need to file an amended tax return.  She stated that the individual would only pay interest and
penalties if he owed taxes to the IRS.  The tax preparer testified that she is currently working on the
individual’s 2006 tax return because she has substantiated income for that year.  According to the
tax preparer, the individual is also attempting to substantiate his income for the other years in
question, 2004, 2005 and 2007.  When asked whether the individual is likely to owe money to the
IRS, the tax preparer stated that she did not know.  Id. at 50.  Finally, the tax preparer testified that
the individual has made a vigilant effort to resolve his income tax situation and stated that his
situation is not unusual, specifically noting that she has come across other employers who have not
supplied W-2 forms to their employees.  Id. at 52.  

The individual also offered the testimony of his co-worker.  His co-worker who is also the
individual’s cousin, testified that he was employed by the same company as the individual where
he did not receive his W-2 forms.  Id. at 14.  He corroborated the individual’s testimony that all of
the employees of this company had the same problem and asked this employer to provide their W-2s
on numerous occasions, but to no avail.  Id. at 15 and 18.  He added that the employer told
employees that he was withholding taxes, but never provided any documentation.  Id.  According
to the co-worker, this employer continued these actions for about five years.  He testified that,
despite the lack of W-2s from this employer, he filed all of his tax returns with the help of a tax
attorney.  Id. at 14.  When asked whether he ever imparted any information to the individual about
how he was able to file his returns, he stated that he never discussed it with the individual and that
the individual never asked him about it.  Id.    

VI. Hearing Officer Evaluation fo the Evidence

In deciding whether an individual has mitigated the security concerns, a Hearing Officer must
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a security
clearance.  See 10 C.F.R. § 710.7(c).  According to the Adjudicative Guidelines, among the factors
that may serve to mitigate security concerns raised by an individual’s financial problems, such as
a failure to file required tax returns, are that “the behavior happened so long ago, was so infrequent,
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or happened under such circumstances that it is unlikely to recur or does not cast doubt on the
individual’s current reliability, trustworthiness, or good judgment,” and “the conditions that resulted
in the financial problem were largely beyond the person’s control . . . and the individual acted
responsibly under the circumstances.”  Adjudicative Guidelines, Guideline F, ¶ 20; see Personnel
Security Hearing, Case No. TSO-0971 (March 1, 2011) (individual filed tax returns once he received
necessary information from bankruptcy Trustee).

After considering all of the evidence before me, I find that the individual has not mitigated the
security concerns arising from his failure to file his federal and state income tax returns, as well as
his failure to file extension requests for those returns.   Although the individual has initiated a good-
faith effort to address his tax situation, the individual’s behavior with respect to these issues is both
recent and frequent, spanning a  number of years.  While the individual is currently working with
a tax preparer to file his tax returns, the individual’s lack of W-2 forms for the relevant years poses
a significant obstacle for the individual.  It is unclear whether the individual will ever be able to
gather his income tax information or even re-create the information in order to file his returns.  It
is also unclear whether the individual will face financial hardship if he is unable to substantiate his
previous income to file his returns.  As of the date of the hearing, the individual’s tax preparer had
only filed the individual’s 2008, 2009 and 2010 returns, and was anticipating the filing of his 2006
return.  The individual and the tax preparer had not yet addressed the other returns for the relevant
years.  It is understandable that the individual could not appropriately address his tax situation in
2004 and perhaps 2005 as he dealt with the significant stress of losing his house in a fire, going
through a divorce and dealing with mental health issues.  However, the individual did not present
any evidence from 2006 through 2009 that would have prevented him from at least filing requests
for extension during that time period.  Despite the individual’s attempts to address his tax situation,
I believe the individual’s recent good-faith efforts to obey rules and regulations and to resolve his
tax issues have not yet withstood the test of time.  Given the individual’s failure to discharge his
obligation of filing tax returns for five years and his only recent attempt to resolve his tax issues and
to follow rules and regulations, I am not convinced that the individual’s behavior is unlikely to
occur.  See Personnel Security Hearing, Case No. TSO-0916 (August 27, 2010) (recent filing of tax
returns and efforts to resolve tax obligations insufficient to resolve concerns arising from past failure
to meet obligations).  This behavior casts doubt on the individual’s current reliability,
trustworthiness and good judgment. See Adjudicative Guideline F at 20(a).  I  therefore cannot find
that the individual has sufficiently mitigated the LSO’s concerns under Criterion L.
        
VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession
of the DOE that raises serious security concerns under Criterion L.  After considering all the relevant
information, favorable and unfavorable, in a comprehensive common-sense manner, including
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weighing all the testimony and other evidence presented at the hearing, I find that the individual has
not brought forth convincing evidence to mitigate the security concerns associated with Criterion
L.  I therefore cannot find that granting the individual’s access authorization would not endanger the
common defense and security and would be consistent with the national interest.  Accordingly, I find
that the individual’s access authorization should not be granted.  The individual may seek review
of 
this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: October 17, 2011        



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be
referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website
located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the
case number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 

* The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with XXXXXX’s.

United States Department of Energy
Office of Hearings and Appeals

In the matter of Personnel Security Hearing )
                                                 )
Filing Date: June 20, 2011 ) Case No.: TSO-1074

)
____________________________________)

                                                          Issued: November 18, 2011   
______________

Decision and Order
 _______________

Robert B. Palmer, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security
clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a
security clearance. In February 2011, the individual was arrested for Driving Under The Influence
of Alcohol (DUI). Because this information raised security concerns, the local security office (LSO)
summoned the individual for an interview with a personnel security specialist in March 2011. After
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this Personnel Security Interview (PSI), the LSO referred the individual to a local psychiatrist
(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE
psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to the
LSO. After reviewing this report and the rest of the individual’s personnel security file, the LSO
determined that derogatory information existed that cast into doubt the individual’s eligibility for
access authorization. They informed the individual of this determination in a letter that set forth the
DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as
the Notification Letter. The Notification Letter also informed the individual that he was entitled to
a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his eligibility
for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of
Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 18 exhibits
into the record of this proceeding and presented the testimony of the DOE psychiatrist. The
individual introduced eight exhibits and presented the testimony of six witnesses, in addition to
testifying himself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY            
CONCERNS

A. The Individual’s Alcohol Usage and Related Incidents

The following facts were obtained from the individual’s March 2011 and October 2010 PSIs, from
the testimony at the hearing, and from the report of an occupational psychologist who evaluated the
individual. Except as otherwise noted, they are undisputed. The individual began drinking in college,
during the early 1990s. He and some friends would go out approximately three nights a week, and
he would consume an average of two to three beers or mixed drinks on these occasions. On certain
occasions, such as “tailgating” before or after a football game, he would have two or three drinks
in addition to the two or three that he would have that evening. The individual drank to intoxication
“less than five” times during his college years. This pattern of consumption persisted until the
individual’s graduation. 

In 1993, the individual fell asleep while driving early one morning, and wrecked his automobile.
Although he had consumed six beers over the course of three to four hours earlier that day, the
individual claimed that the accident was caused by fatigue and not by intoxication, and he further
claimed to have passed a field sobriety test administered by local police after the incident. 
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3 The HRP is designed to ensure that individuals who occupy positions that afford them unescorted
access to certain materials or to nuclear explosive devices meet the highest standards of reliability
and physical and mental suitability.  

After graduation, the individual would go out with friends one to three nights per week, and
consume one to three beers or mixed drinks on each occasion. Occasionally, however, the individual
would consume more. While engaged in recreational activities at a nearby lake, the individual
sometimes consumed eight alcoholic beverages, consisting of beer or mixed drinks, over a period
of approximately ten hours. While “tailgating” and watching college football games, he would
regularly consume six to seven beers over a period of four hours. Hearing Transcript (Tr.) at 159,
163. 

In September 2009, the individual became engaged in an altercation with a woman whom he had
been dating, during which he grabbed her cheek and struck her in the face. The incident occurred
after a social event centered around the viewing of a football game, during which the individual had
consumed four beers and one mixed drink over a period of approximately six and one half hours.
At the time, the individual was a participant in the DOE’s Human Reliability Program (HRP). 3

Because the altercation called into question his continuing eligibility for HRP certification, the
individual was referred to an occupational psychologist for an evaluation. The individual reported
to the psychologist that in the week leading up to the altercation, he consumed alcohol on six of the
seven days, averaging four beverages a day, with eight being the largest number of drinks that he
had on any one day.   

In February 2011, the individual was arrested for DUI. After consuming three beers and one and one
half shots of whiskey over a period of approximately five hours, the individual left a local bar at
approximately 1 a.m. and was on his way to a birthday party when he noticed that his vehicle had
caught fire. The individual pulled over to the side of the road, and exited the vehicle with several
items, including an unopened bottle of whiskey that he had intended as a gift. According to the
individual, as he was watching his car burn, a vehicle containing what appeared to be college
students pulled up. Someone in the vehicle commented that the individual appeared to be ready to
go into shock, and gave him two miniature bottles of vodka to drink. According to the individual,
he drank the vodka, and then drank approximately six to eight ounces of the whiskey to remove the
taste of the vodka from his mouth. Eventually the local police arrived at the scene, and the individual
was arrested for DUI. The individual’s last reported usage of alcohol was on May 28, 2011, when
he consumed two beers and one “shot” of alcohol. Individual’s Exhibit (Ind. Ex.) S at 5. 

B. The Notification Letter and the DOE’s Security Concerns
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As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8.  

Under criterion (h), information is derogatory if it indicates that the individual suffers from an illness
or mental condition which, in the opinion of a psychiatrist, causes or may cause a significant defect
in judgement or reliability. 10 C.F.R. § 710.8(h). Criterion (j) defines as derogatory information
indicating that the individual “has been, or is, a user of alcohol habitually to excess, or has been
diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol abuse.”
10 C.F.R. § 710.8(j). As support for these criteria, the Letter cites the conclusion of the DOE
psychiatrist that the individual met the applicable criteria for a diagnosis of Alcohol Abuse, with
inadequate evidence of reformation or rehabilitation, and that this constitutes an illness or mental
condition which causes, or may cause, a significant defect in the individual’s judgement or
reliability.  The Letter also cites the diagnosis of the occupational psychologist that the individual
suffers from Alcohol Abuse versus Alcohol-Related Disorder Not Otherwise Specified. Furthermore,
the Letter generally relies on the information about the individual’s alcohol usage set forth above.

This derogatory information adequately justifies the DOE’s invocation of criteria (h) and (j), and
raises significant security concerns. Excessive alcohol consumption such as that exhibited by the
individual often leads to the exercise of questionable judgement or the failure to control impulses,
and can therefore raise questions about an individual’s reliability and trustworthiness. Also, a duly-
qualified mental health professional has determined that the individual’s Alcohol Abuse is a mental
condition that can impair his judgement, reliability, or trustworthiness. See Revised Adjudicative
Guidelines for Determining Eligibility for Access to Classified Information, The White House
(December 19, 2005), Guidelines G and I.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting or restoring a security clearance
would compromise national security concerns. Specifically, the regulations compel me to consider
the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the
conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
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4 Diagnostic And Statistical Manual of Mental Disorders, Vol. IV (Text Revision).

behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other
relevant and material factors. 10 C.F.R. § 710.7(c). 

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting or restoring access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

After reviewing the testimony at the hearing and the record in this matter as a whole in light of these
standards, I am convinced that the individual suffers from Alcohol Abuse, with inadequate evidence
of reformation or rehabilitation. I base this conclusion primarily on the findings and testimony of
the DOE psychiatrist, and on the findings of the occupational psychologist. 

In his report, the DOE psychiatrist diagnosed the individual as suffering from Alcohol Abuse, with
features of Narcissistic Personality Disorder, and concluded that, in order to show adequate evidence
of reformation or rehabilitation, the individual would have to document participation in an in-patient
or out-patient 12 step recovery program and at least 12 months’ abstinence from all alcohol use. At
the hearing, the DOE psychiatrist testified about the bases for his diagnosis. He said that he saw
what he considered to be “a pattern between [DSM-IV-TR 4 Alcohol Abuse criteria] two and three
of evolving abuse of alcohol.” Tr. at 401. Regarding criterion two, recurrent substance use in
situations in which it is physically hazardous, the DOE psychiatrist cited the individual’s periodic
consumption of eight to ten alcoholic beverages over a day of boating. Though he acknowledged
that the individual’s blood alcohol content probably remained low, depending on the pace of his
drinking, that repeated consumption still resulted in some degree of impairment and was “somewhat
concerning.” Tr. at 399-400. 

The DOE psychiatrist placed greater emphasis on criterion three, recurrent substance-related legal
problems. As support for this criterion, the DOE psychiatrist cited the individual’s February 2011
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5 Substance Abuse criterion 4, as set forth in the DSM-IV-TR, is “continued substance use despite
having persistent or recurrent interpersonal problems caused or exacerbated by the effects of the
substance. . . .”

DUI arrest and the individual’s 2009 altercation during which he grabbed a woman’s face and struck
her. Although this latter incident did not involve the police, the DOE psychiatrist referred to the
problems that the incident caused regarding the individual’s HRP certification. Tr. at 400-401. 

The occupational psychologist evaluated the individual for purposes of determining his continuing
eligibility for HRP certification. In his April 28, 2011, report (DOE Exhibit (DOE Ex.) 9), he stated
that “ within an 18 month period [the individual] has had two alcohol-related episodes of concern.
The first could have had serious legal consequences . . . and the second does have serious legal
charges (DUI). I suspect that [he] is a binge user of alcohol, which is not adequately captured in
DSM-IV-TR nomenclature. He has consistently denied and minimized the extent to which alcohol
was an issue in either situation.” DOE Ex. 9 at 1. He diagnosed the individual as suffering from
“Alcohol Abuse (criteria likely met: 2, 4 5) versus Alcohol-Related Disorder NOS.” Id. at 7. 

Although the individual admitted to having formerly abused alcohol on occasion, Tr. at 314, much
of the information that he presented through his exhibits and through the testimony at the hearing
was aimed at showing that he does not currently suffer from Alcohol Abuse. One such exhibit is a
report detailing the results of an alcohol evaluation of the individual that a local licensed alcohol and
drug abuse counselor performed shortly after the individual’s February 2011 DUI arrest. Ind. Ex.
C. In the report, the counselor concluded that, based on his interview with the individual and on the
results of several diagnostic tests, including the SASSI (Substance Abuse Subtle Screening
Inventory) and the MAST (Michigan Alcohol Screening Test), the individual did not suffer from
a diagnosable alcohol usage disorder. Ind. Ex. C at 2. The individual also submitted a chart
purporting to show the amount of alcohol that he consumed on each day from January 1, 2011,
through August 10, 2011. According to this chart, the individual consumed alcohol on 24 of the 222
days during this period, and did not consume more than three drinks during any one day, except on
two occasions (when he consumed a combined total of approximately eight and one half shots and
beers prior to his February 2011 DUI arrest, and in May 2011, when he consumed two beers and two
shots over an unspecified period of time). The chart shows no consumption on or after May 29,
2011, the individual’s claimed sobriety date. Ind. Ex. S.  

The testimony given at the hearing by the individual, two of his friends, his mother, a co-worker,
a former roommate and his manager generally supports the pattern of alcohol consumption set forth
in Ind. Ex. S, and paints a picture of someone for whom, prior to May 29, 2011, alcohol played a



-7-

significant role in his social life, yet who, on the majority of occasions, carefully monitored the
amount and pacing of his consumption to avoid drinking to intoxication. 

The individual testified about the September 2009 altercation and the February 2011 DUI arrest. He
said that the 2009 altercation happened after a gathering at his house during which he and his guests
had been watching a local college’s football game on television. After the game, some of the
individual’s guests expressed a desire to go elsewhere, and a woman that the individual was dating
at the time tried to get the individual to go somewhere else, as well. The individual refused, saying
that he had to clean up and that he had “been drinking all day,” so he was going to remain home. Tr.
at 244. The woman, who had also been drinking, began yelling at the individual, and continued
yelling at him as she exited his house and approached her car. The individual walked out with her,
partly, he said, in an attempt to determine if she able to drive safely. When the woman continued to
yell at him in view and earshot of the neighboring houses, the individual became embarrassed, and
in an attempt to get her to stop yelling, he grabbed her cheeks as his mother had done to him as a
little boy when his mother wanted to quiet him. At that time, the woman stopped yelling and started
swinging at him, and “smacked [him] three times.” Tr. at 247. The individual then struck her once,
after which the woman got into her car, and left. Id. He testified that, while alcohol was not “the
main cause” of the incident, it “probably had some impact” on his mental state and reduced control
of his emotions and reactions. Tr. at 258.

On the evening preceding his February 2011 arrest, the individual was celebrating a friend’s
birthday at a local restaurant. From eight p.m. until approximately midnight, the individual drank
three beers and a shot and a half of liquor. At that time, the celebrants decided to go to another bar,
after which the party was to reconvene at the home of the person whose birthday was being
celebrated. Believing that two of the celebrants were too intoxicated to drive to the next location,
the individual decided to remain at the restaurant with them until the boyfriend of one of the two
arrived to transport them home. The individual stayed at the restaurant, drinking water, until shortly
after one a.m., when the boyfriend arrived. The individual then departed for the house at which the
celebration was to continue, with an unopened bottle of whiskey, which he intended as a gift for the
subject of the birthday celebration. After driving away from the restaurant, the individual noticed
that his car had caught fire. He immediately pulled over to the side of the road, grabbed his personal
belongings that were within reach, including the bottle of whiskey, and exited the vehicle. He then
attempted to return to the vehicle to remove additional items from the rear seat, but the flames had
spread too quickly to allow him to do this safely. By this time, several cars had stopped to observe
the incident, and the individual attempted to keep them away from the immediate vicinity of his
burning vehicle. Tr. at 261-263. 
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One of the vehicles whose occupants the individual did not know, the individual testified, contained
students from a local university. One of the students allegedly told the individual that he looked like
he was going into shock, said “Here, drink this,” and offered the individual two miniature bottles
of vodka. Tr. at 264. The individual drank the vodka, then opened the bottle of whiskey and drank
approximately one-third of that, or six to eight ounces, to get the taste of the vodka out of his mouth.
Although he said that he was not intoxicated when he left the restaurant, he was intoxicated when
the police arrived later. They administered a field sobriety test, which the individual failed, and then
arrested him for DUI. He admitted that he did not exercise good judgement in drinking at the scene
of the incident, but explained that he knew that he was not going to be driving any more that
morning, and that, as a “first responder” at work, he had been trained to give people with no physical
injuries water or “something to get their mind off the stressful situation.” Tr. at 264-265. 

As of the date of the hearing, the individual had enrolled in, but had not completed, an intensive
outpatient alcohol treatment program, and had been attending Alcoholics Anonymous meetings on
a regular basis. Regarding future alcohol consumption, the individual testified that “right now and
for the foreseeable future,” he intends not to drink. Tr. at 348. However, he left open the possibility
of resuming drinking “in five or ten years’ time.” Id.

Each of the individual’s other witnesses testified about what, in their view, was the individual’s
responsible attitutude about alcohol usage, both on his part and on the part of others. All of them,
with the exception of the individual’s manager, testified that the individual insisted on being the
designated driver after social events for friends whom he believed had had too much to drink. Tr.
at 16, 53, 144, 183, 219. One of the individual’s friends said that although the individual often
organized social events at which alcohol was served, such as “tailgating” parties before and after
football games and birthday parties, the individual was never visibly intoxicated. Tr. at 32, 36. The
individual’s co-worker and manager testified that they had never seen any evidence that the
individual was under the influence of alcohol while at work. Tr. at 173, 193, 196. Finally, five of
these six witnesses testified that they had not seen any behavior on the part of the individual that
suggested that he would satisfy any of the criteria for Alcohol Abuse set forth in the DSM-IV-TR.
Specifically, they had not seen any evidence of recurrent alcohol usage resulting in a failure to fulfill
major role obligations at work or at home or in situations in which it was physically hazardous; nor,
to their knowledge, had the individual had recurrent alcohol-related legal problems or engaged in
continued alcohol use despite having persistant social or interpersonal problems caused or
exacerbated by that use. 

Although much of the testimony described above is of substantial mitigating value, other testimony
offered at the hearing by one of the individual’s witnesses was troubling. The individual’s ex-
roomate testified that he had seen the individual intoxicated at various parties and at a couple of
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6 This witness also testified, however, that he had never seen the individual operate a motor vehicle
while under the influence of alcohol. Tr. at 125, 137.
7 The DSM-IV-TR also provides that its diagnostic criteria are “guidelines,” and should not be
applied in a “cookbook” manner, and that a clinician has the discretion to arrive at a diagnosis even
though the subject of the evaluation does not, strictly speaking, meet the criteria for that diagnosis.
DSM-IV-TR at xxxii. Although the 2009 altercation and the 2011 DUI arrest were separated by a
period of time in excess of the 12 month period called for in the DSM-IV-TR substance abuse
criteria, I still concur with the diagnosis for the reasons set forth in the body of this decision. 

football games within the last few years. Tr. at 160-161. 6 Furthermore, I attribute greater weight to
the diagnoses of the occupational psychologist and the DOE psychiatrist than I do to the findings
of the licensed drug and alcohol abuse counselor and the lay testimony of the individual’s witnesses
about the application of the Alcohol Abuse criteria set forth in the DSM-IV-TR. 

Unlike the DOE psychiatrist, the licensed substance abuse counselor did not testify at the hearing,
and was therefore unavailable for questioning about the manner in which he evaluated the individual
and the bases for his conclusion that the individual did not suffer from a diagnosable alcohol usage
disorder. The DOE psychiatrist reviewed the individual’s extensive personnel file, and obtained
collateral information from the occupational psychologist, the individual’s physician, and two of his
friends in producing his 12 page report. The occupational psychologist met with the individual on
multiple occasions over a six month period.  There is no evidence that the licensed drug and alcohol
abuse counselor saw the individual more than once or obtained his information from any source
other than the individual in producing his two page report. Furthermore, the DSM-IV-TR specifically
states that it is to be applied by trained professionals utilizing their clinical judgement, and should
“not be applied mechanically by untrained individuals.” DSM-IV-TR at xxxii. 7 I therefore attribute
little weight to the testimony of the individual’s witnesses about the application of the Alcohol
Abuse criteria to the individual. 

The record in this matter indicates that the individual has repeatedly exercised poor judgement
pertaining to, and associated with, his usage of alcohol. After consuming a substantial amount of
alcohol over a period of four hours in September 2009, the individual apparently determined that
the best way to get a woman to stop yelling at him was to grab her cheeks. When this method,
unsurprisingly, led to an escalation of the conflict, the individual struck the woman in the face.
According to the report of the occupational psychologist, this incident was the culmination of a week
of escalating conflict between the individual and the woman, and increased alcohol consumption on
the part of the individual. DOE Ex. 10 at 1. 

Although I am skeptical about some aspects of the individual’s testimony, it is also apparent that the
individual exercised extremely poor judgement concerning his usage of alcohol in February 2011,
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when his vehicle burned and he was arrested for DUI. It strikes me as unlikely that the occupants
of a car would offer alcohol to someone whom they did not know, on the side of a road. It is also
unclear why the individual, who disliked the taste of the vodka so much that he felt the need to
remove it from his mouth by drinking whiskey, would consume a second miniature after drinking
the first. If the individual is not being truthful about his consumption of alcohol after his car ignited,
it is likely that he was intoxicated while driving. If the individual was telling the truth about his
roadside drinking, he responded to a stressful situation by drinking to excess, and is apparently
guilty of Public Intoxication. Both of these alternatives raise serious doubts about the individual’s
continuing eligibility for a security clearance. 

Finally, I conclude that the individual is not exhibiting adequate evidence of reformation or
rehabilitation from Alcohol Abuse. In his report, the DOE psychiatrist recommended, as adequate
evidence of reformation or rehabilitation, that the individual complete a structured inpatient or
outpatient treatment program, attend Alcoholics Anonymous (AA) meetings or their equivalent, and
completely abstain from alcohol use for one year. At the hearing, the individual presented evidence
that he had enrolled in, but not yet completed, an intensive outpatient alcohol disorder treatment
program, that he had begun attending AA meetings, and that he had abstained from alcohol
consumption for approximately three months. After hearing the testimony and reviewing the relevant
exhibits, the DOE psychiatrist testified that he would adhere to the recommendations set forth in his
report. Tr. at 394. I agree with these recommendations, and I therefore conclude that the individual
has not adequately addressed the DOE’s security concerns regarding his alcohol usage. 

V. CONCLUSION

For the reasons set forth above, I find that the individual has not successfully addressed the DOE’s
security concerns under criteria (h) and (j). I therefore conclude that he has not demonstrated that
restoring his access authorization would not endanger the common defense and would be clearly
consistent with the national interest. Accordingly, I find that the individual’s security clearance
should not be restored at this time. The individual may seek review of this Decision by an Appeal
Panel under the procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: November 18, 2011
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Janet R. H. Fishman, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the Individual) for access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1/   For the reasons set forth below, I conclude that the Individual’s security clearance 
should be restored.   
 
I.  Procedural History 
 
The Individual is employed by the Department of Energy (DOE) and was granted a security 
clearance.  Based on a January 2011 arrest, the local security office (LSO) summoned the 
Individual for a Personnel Security Interview (PSI) in February 2011.  After the PSI, the LSO 
referred the Individual to a local psychiatrist (the DOE psychiatrist) for an evaluation.  The DOE 
psychiatrist prepared a written report setting forth the results of that evaluation.  DOE Ex. 4.  In 
addition, the Individual underwent three fitness-for-duty (FFD) evaluations in February and 
March 2011.  DOE Ex. 6.  After reviewing the DOE psychiatrist’s report and the FFD 
evaluations, along with the Individual’s personnel security file, the LSO informed the Individual 
that derogatory information created a substantial doubt concerning his eligibility for access 
authorization.   Notification Letter dated May 31, 2011; DOE Ex. 1; 10 C.F.R. § 710.8(h), (j), (l).   
 

                                                            
1/ An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will also be referred 
to in this Decision as a security clearance.   
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access 
authorization.  The Individual requested a hearing on this matter.  The LSO forwarded this 
request to OHA, and I was appointed the Hearing Officer.  The DOE introduced 14 exhibits into 
the record of this proceeding and presented the testimony of the DOE psychiatrist.  The 
Individual, through his attorney, introduced 15 exhibits and presented the testimony of seven 
witnesses, in addition to testifying himself.   
 
II.  Regulatory Standards 
 
Under Part 710, certain types of information raise concerns about whether an individual is 
eligible for access authorization.  In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature of the conduct at 
issue, how frequently it occurred, how recently it occurred, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing on the relevant security concerns.  
10 C.F.R. § 710.7(c).  The decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, both favorable and unfavorable.  
Id. § 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  Id. § 710.27(a).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  Id. § 710.27(d).  See Personnel 
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995), aff’d, OSA, 1996.2/  
The regulations further instruct me to resolve any doubts concerning the individual’s eligibility 
for access authorization in favor of the national security.  Id. § 710.7(a).   
 
III.  Findings of Fact and Analysis 
 
 A.  Criterion L 
 
Criterion L applies where an individual has engaged in conduct casting doubt on whether he is 
“honest, reliable, and trustworthy.”  10 C.F.R. § 710.8(l).  See also Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information issued on 
December 29, 2005, by The White House (Adjudicative Guidelines) ¶ 31 (criminal activity calls 
into question a person's ability or willingness to comply with laws, rules, and regulations). 
 
In January 2011, the Individual was arrested on an outstanding warrant for Aggravated Assault 
with a Deadly Weapon.  DOE Ex. 1; Tr. at 94.  During the February 2011 PSI and at the hearing, 
                                                            
2/ Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.   
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the Individual explained that the event that led up to the warrant being issued for his arrest 
occurred in October 2010.  DOE Ex. 14; Tr. at 82.  He testified that he had an altercation with a 
bicyclist which started with the bicyclist hitting his car four times with a Krytonite brand lock.  
Tr. at 86-87.  The Individual followed the bicyclist, who turned into a fire station.  Tr. at 87-88.  
The Individual got out of his car at the fire station.  Tr. at 88.  At that time, the bicyclist was 
brandishing his lock.  Id.  The Individual took a knife that he uses for work purposes out of his 
pocket and held it at his side, by his leg.  Tr. at 90-91.  The Individual testified that he and the 
bicyclist were never closer than 10 to 15 feet apart.  Tr. at 88-89.  A fireman who had come out 
of the station saw the Individual’s knife and yelled at him to put it away.  Tr. at 91-92.  The 
Individual got back in his car and left to pick up his wife at the airport.  Tr. at 92.   
 
The Individual thought the incident had ended and did not hear anything further, until he was 
picked up on the outstanding warrant in January 2011.  Tr. at 94.  The local police did not 
contact him about the incident prior to the January 2011 arrest.  Tr. at 94.  The Individual’s wife 
testified that they did not receive a summons or warrant at their home.  Tr. at 27.  As of the date 
of this hearing, he had not been interviewed by the police.  Tr. at 95.  The Individual submitted a 
letter indicating that if he meets the conditions that the District Attorney’s office has set, the 
District Attorney will file a notice of nollé prosequi in March 2012.  Ind. Ex. M at 3; Tr. at 
97-98.   
 
Explaining why he removed the knife from his pocket, the Individual testified that he feared for 
his safety.  Tr. at 89.  He provided pictures of his dented car.  Ind. Ex. H.  His wife testified that 
when he picked her up at the airport, he was upset with himself for having followed the bicyclist.  
Tr. at 26.  The Individual testified that as a result of the FFD evaluations, he was sent for anger 
management counseling.  Tr. at 99.  He stated that the anger management counseling has been 
very helpful.  Tr. at 100.  The Individual has not had any other legal problems of this type.3/  Tr. 
at 98. 
 
That being said, Aggravated Assault with a Deadly Weapon is a serious charge which raises a 
concern that the Individual is not honest, reliable and trustworthy.  10 C.F.R. § 710.8(l); 
Adjudicative Guidelines ¶ 31(a).  The Adjudicative Guidelines state that the following conditions 
could mitigate the concern:   
 

(a) so much time has elapsed since the criminal behavior happened, or it happened 
under such unusual circumstances that it is unlikely to recur or does not cast doubt 
on the individual's reliability, trustworthiness, or good judgment; (b) the person 
was pressured or coerced into committing the act and those pressures are no 
longer present in the person's life; (c) evidence that the person did not commit the 
offense; (d) there is evidence of successful rehabilitation; including but not 
limited to the passage of time without recurrence of criminal activity, remorse or 
restitution, job training or higher education, good employment record, or 
constructive community involvement.  
 

Id. ¶ 32.   
                                                            
3/ He was arrested for a Driving While Intoxicated in 1983, however, his Blood Alcohol Content was 
below the legal limit.  DOE Ex. 6 at 3.   
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As discussed above, the Individual has brought forth mitigating evidence, including testimony 
that he feared for his safety, is remorseful, has completed anger management counseling, has a 
good employment record, and does not expect to be prosecuted.  In addition to this mitigating 
evidence, the Individual has shown that the incident occurred over a year prior to the hearing and 
happened under such unusual circumstances that it is unlikely to recur.  Finally, the Individual 
has no other similar incidents in his background.  Therefore, I conclude that this mitigating 
evidence is sufficient to resolve the Criterion L concern at this time.  See Adjudicative 
Guidelines ¶¶ 31(a), 31(d).   

 
 B.  Criteria H and J 
 
Criterion H applies where an individual has, in the opinion of a psychiatrist, an illness or mental 
condition which causes or may cause a significant defect in judgment or reliability.  
10 C.F.R. § 710.8(h).  See also Adjudicative Guidelines ¶ 28(b) (an opinion by a duly qualified 
mental health professional that the individual has a condition that may impair judgment and 
reliability).  Criterion J applies where an individual has been, or is, a user of alcohol habitually to 
excess or has been diagnosed by a psychiatrist as suffering from alcohol abuse.  Id. § 710.8(j).  
See also Adjudicative Guidelines ¶ 22(c) (habitual or binge consumption of alcohol to the point 
of impaired judgment).    
 
During the March 2011 FFD evaluation, the Occupational Medicine doctor found that the 
Individual met the Diagnostic and Statistical Manual of the American Psychiatrist Association, 
Fourth Edition (DSM-IV-TR) criteria for Alcohol-Related Disorder Not Otherwise Specified.  
DOE Ex. 6 at 6.  In addition, in April 2011, the DOE psychiatrist found that the Individual met 
those criteria.  DOE Ex. 4 at 16.  These diagnoses are sufficient to raise Criterion H and J 
concerns.   
 
The Individual’s counselor and psychologist both testified that they disagreed with the Alcohol-
Related Disorder Not Otherwise Specified diagnosis.  Tr. at 207-08, 266.  Both testified that the 
Individual does not have a disorder.  Id.  I need not address the dispute about the diagnosis, 
because, as explained below, the Individual has established reformation and rehabilitation. 
 
The Individual presented testimony that he stopped consuming alcohol in January 2011.  Tr. at 
30-31, 107.  The Individual and his wife both testified that he is attending Alcoholics 
Anonymous (AA) regularly.  Tr. at 30, 128.  His wife testified that AA has helped him a great 
deal.  Tr. at 30.  She also testified that he has a high commitment not to consume alcohol again.  
Tr. at 31.  The Individual testified that he views AA as a safety net.  Tr. at 128.  His psychologist 
testified that the Individual values his participation in AA and his abstinence.  Tr. at 280.  The 
Individual also testified that he attended an intensive outpatient treatment program for a total of 
55 hours.  Tr. at 146.   
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At the hearing, the DOE psychiatrist confirmed her prior diagnosis, but opined that, as of the 
date of the hearing, the Individual had demonstrated adequate rehabilitation.4/  Tr. at 324, 365.  
She based her opinion on the fact that the Individual exceeded the recommendations needed to 
show rehabilitation that were outlined in her report.  Tr. at 363.  Both the DOE psychiatrist and 
the Individual’s psychologist testified that the Individual’s risk of relapse is low.  Tr. at 364, 317.  
Accordingly, I find that the Individual has mitigated the alcohol-related security concerns raised 
under Criteria H and J.  
 
IV.  Conclusion 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence that 
raised doubts regarding the Individual’s eligibility for a security clearance under Criteria H, J, 
and L of the Part 710 regulations.  I also find that the Individual has presented sufficient 
information to resolve those concerns.  Therefore, I conclude that restoring the Individual’s 
access authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.27(a).  Consequently, it is my decision 
that the Individual’s access authorization should be restored.  The parties may seek review of this 
decision by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 
 
 
 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  December 1, 2011  
 
 
 
 
 
 

                                                            
4/The Occupational Medicine doctor has left his employment with the DOE and was not available to 
testify as to his findings regarding the Individual.  However, the record reflects that the Occupational 
Medicine doctor released the Individual as fit-for-duty on May 9, 2011, indicating that he was no longer 
concerned about the Individual’s alcohol usage.   



*  The original of this document contains information which is subject to withholding 
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This Decision concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred 
to as “the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As discussed below, after carefully considering the record before me 
in light of the relevant regulations, I have determined that the DOE should not grant the 
individual an access authorization at this time. 
 
I. Background 
 
The individual works for a DOE contractor and is an applicant for a DOE access 
authorization. Information uncovered during the individual’s background investigation 
about the individual’s failure to file his state and federal taxes for several years and his 
inability to meet his financial obligations over a long period caused the Local Security 
Office (LSO) to conduct two Personnel Security Interviews with the individual in January 
2011. See Exhibits 8 and 9.  
   

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a). Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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In June 2011, the LSO sent a letter (Notification Letter) to the individual advising him 
that it possessed reliable information that created a substantial doubt regarding his 
eligibility to hold a security clearance. In an attachment to the Notification Letter, the 
LSO explained that the derogatory information fell within the purview of one potentially 
disqualifying criterion set forth in the security regulations at 10 C.F.R. § 710.8, 
subsection (l) (hereinafter referred to as Criterion L).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing, and I was appointed 
the Hearing Officer in the case. At the hearing which I conducted, three witnesses 
testified. The individual presented his own testimony and that of two witnesses. The DOE 
did not call any witnesses. In addition to the testimonial evidence, the DOE submitted 
nine exhibits into the record; the individual tendered 16. The exhibits will be cited in this 
Decision as “Ex.” followed by the appropriate numeric or alphabetic designation. The 
hearing transcript in the case will be cited as “Tr.” followed by the relevant page number. 
 
II.      Regulatory Standard 
 
A.             Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

                                                 
2  Criterion L relates in relevant part to information that a person has “[e]ngaged in any unusual conduct or 
is subject to any circumstances which tend to show that the individual is not honest, reliable, or 
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion, 
exploitation, or duress which may cause the individual to act contrary to the best interests of the national 
security  . . .” 10 C.F.R. § 710.8(l).  
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
The LSO cites the individual’s failure to file state and federal taxes for a five-year period 
from 2004 through 2008, and his failure to pay his outstanding debt in a timely manner as 
security concerns under Criterion L. As an initial matter, I find that the individual’s 
failure to discharge his obligation to file and pay state and federal taxes raises questions 
about his ability to comply with rules and regulations which, in turn, cast doubt on his 
reliability, trustworthiness and ability to protect classified information. See Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005, by the Assistant to the President for National Security 
Affairs, The White House at Guideline F (Adjudicative Guidelines). In addition, I find 
that the individual’s failure or inability to live within his means, to satisfy debts and to 
meet his financial obligations may indicate poor self-control, lack of judgment, or 
unwillingness to abide by rules and regulations, all which call into question his reliability, 
trustworthiness and ability to protect classified information. Id.  
 
IV.      Findings of Fact  
 
The individual does not dispute that he failed to file his state and federal income taxes in 
a timely manner for the 2004, 2005, 2007, and 2008 tax years and his state income taxes 
for the 2006 tax year. Transcript of Hearing (Tr.) at 55-57. 3 He also does not dispute that 
he did not timely pay any tax liabilities that he accrued during some of those years. He 
also has accumulated approximately $8,100 in delinquent debts4 stemming from nine 
different accounts.   
 
 

                                                 
3   At the hearing, the individual submitted the tax return that he had timely filed for the 2006 tax year. See 
Ex. A-7.  Therefore, the allegation contained in the Notification Letter that the individual did not file his 
2006 federal tax return is factually inaccurate, and is no longer a security concern in this case. 
  
4   The account delinquencies are the following: $1,790  to Sears, $678 to AT&T Wireless, $857 to 
Comcast, $4,000 to the Bank of America, $386 to a collection agency, $76 to another collection agency, 
$33 to medical establishment, $86 to a department store, and $200 to an apartment complex. 
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V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)5 and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be granted. I cannot find that granting the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
 
1. Mitigating Evidence 

 
a. Tax Issues 
 

At the hearing, the individual submitted documentation from the Internal Revenue 
Service (I.R.S.) showing that has now filed his federal income tax returns for the 2004, 
2005, 2007 and 2008 tax years. See Exhibits B, C, D, and E. The documentation also 
shows that the individual has paid his tax liability in full for the tax years 2004 and 2005, 
and has made partial payments on his liability for the tax years 2007 and 2008. As of the 
date of the hearing, the individual owed the I.R.S. $1,630.54 for the tax year 2007, and 
$736.73 for the tax year 2008. See Exhibits D and E.  The individual also submitted 
exhibits showing that he filed his federal income taxes and received refunds from the 
I.R.S. for the tax years 2000, 2001, and 2002, and that he filed his 2003 federal income 
taxes and paid the I.R.S. $159. See Exhibits A-1, A-2, A-3, and A-4. He submitted his 
federal tax returns for these four years to show that he faithfully discharged his tax filing 
responsibilities until 2004. Similarly, to support his claim that he has acted in a 
responsible manner since 2008 in timely filing his federal tax returns, the individual 
submitted exhibits showing that he timely filed his 2009 and 2010 federal income tax 
returns.6  See Exhibits A-10 and A-11.   
 
As for his state income tax filings, the individual testified that he hired a tax preparer to 
prepare and file his taxes for the tax years 2004-2008.  Id. at 57. He testified further that 
he received a state income tax refund for the tax years 2005, 2007 and 2008. He owed 
money to the state for the 2004 tax year and he is uncertain about the 2006 tax year. The 
individual did not provide any documentation from the state to corroborate his statements 
regarding his tax return filings and payment of any tax liability. I left the record open 

                                                 
5   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, 
the age and maturity at the time of the conduct, the voluntariness of his participation, the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes, the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or 
recurrence, and other relevant and material factors. 
 
6  Those exhibits also show that the individual received a tax refund for 2009, and paid the I.R.S. $1,685.00 
for the 2010 tax year. 
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after the hearing so the individual could provide proof that he had satisfied his tax filing 
and payment obligations to the state, but never received any such documentation.   
 
The individual explained at the hearing that he did not file his taxes beginning in 2004 
because he did not have the money to pay a tax preparer. Tr. at 64.  He added that his 
“bad habit” of not filing began at that point. Id. at 66. He also argued at one point that he 
did not believe he needed to file a tax return if the government owed him money. Id. at 
65.  He retracted this line of argument after I pointed out to him that he had filed tax 
returns in 2000, 2001 and 2003 on a timely basis and had received refunds for each of 
those three years. Id. at 66. He concluded by stating that he is trying to rectify his back 
tax situation and argued that the four years of his not fulfilling his tax obligations are not 
a reflection of his true character.7 
 

b. Account Delinquencies 
 
The individual provided documentation to support his contention that he has made 
progress in reducing the amount of his outstanding delinquent debt. Specifically, Exhibit 
G shows that the individual paid his AT&T debt in full as of May 31, 2011. See Ex. G.  
Exhibit H shows that the individual settled his $613.83 debt to a collection agency8 for a 
payment of $400.00, and Exhibit K shows that the individual paid his delinquent rent in 
full on August 19, 2011. See Exhibits H and K. The individual also submitted a 
memorandum from his current landlord which reflects that the individual has been 
renting an apartment from her since October 2010 and has paid his rent on time each 
month. See Ex. O. 
 
With regard to the delinquent Sears account, Exhibit F shows that as of August 2, 2011, 
the account balance was $1,864.18, slightly more than the $1,790 amount reflected in the 
Notification Letter. A collection agency agreed to accept $1,267.52 in settlement of the 
Sears debt in full, $596.66 less than what was owed.  According to the documents 
submitted, the individual has paid $1,067.52, as of September 7, 2011, with a balance of 
$200 still owing. Ex. F.   
 
The individual testified that he has made attempts to contact Comcast about his $857 
outstanding debt and Bank of America about his $4,000 outstanding debt. Tr. at 79, 81. 
As of the date of the hearing, those debts were still outstanding.  
 
Finally, with regard to the three small debts in the amounts of $33, $76, and $86, the 
individual testified that he cannot locate the creditors or his account numbers. Tr. at 87. 
 
The individual reported that he is closing all of his credit cards and intends to pay cash in 
the future for all of his purchases. Id. at 86. He claims that he is now living within his 
means and attributes some of his past indebtedness to periods of unemployment. Id. at 
93-95. 
                                                 
7     The individual’s team leader and supervisor testified that the individual is a good worker.  Tr. at 34-45. 
 
8   This debt appears to be the same as the one referred to in Section B.2.e. of the Notification Letter    

Statement of Charges. 
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2.  Hearing Officer Evaluation of Mitigating Evidence 
 
In considering whether the individual has mitigated the security concerns associated with 
his failure to file his federal and state tax returns and to pay any associated tax liabilities 
for the years in question, I found as a positive factor that the individual has filed and paid 
his federal taxes for the years 2009 and 2010. This action suggests that he is committed to 
fulfilling his federal tax responsibilities in the future. There is no documentary or 
testimonial evidence in the record, however, to show that the individual filed and paid 
any taxes owed to the state of his residence for 2009 or 2010 so I am unable to draw the 
same favorable conclusion for the individual’s state tax obligations that I did for his 
federal ones. Also, the individual has made a good faith effort to pay his federal tax 
liabilities by entering into a payment plan with the I.R.S. See Guideline F at ¶ 20 (d). By 
his own estimate, the individual expects to pay off his tax debt in 14 months. With regard 
to the individual’s contention that he did not file his taxes on a timely basis for 2004, 
2005, 2007 and 2008 because he did not have money to pay a tax preparer, I am not 
persuaded that this fact, if true, excuses his conduct.  Finally, I considered that the 
individual’s claim that he experienced sporadic periods of unemployment during some of 
the tax years. While his periods of unemployment were outside the individual’s control, 
the record reflects that he has been gainfully employed since August 2009 and did not 
make any effort to file tax returns or request extensions to file late for the years in 
question, or to pay his delinquent taxes until recently.   
 
In other cases, Hearing Officers have held that “the lack of interest and effort, over a 
lengthy period, in dealing with taxes is incompatible with the standards required of those 
who hold an access authorization.” See Personnel Security Hearing, Case No. TSO-0457 
(2007)9, Personnel Security Hearing, Case No. TSO-0378 (2006), Personnel Security 
Hearing, VSO-0538 (2002). At the hearing, the individual appeared genuine in testifying 
that he now fully understands the importance of filing his tax returns. Because the 
individual will not complete paying his back federal taxes for another 14 months, and I 
have no information to corroborate the individual’s testimony that he filed and paid his 
state tax obligations for the five-year period, 2003 through 2008, I find that the individual 
has not mitigated the security concerns associated with the tax issues raised in the 
Notification Letter. 
 
With regard to the delinquent debts at issue, I commend the individual for trying to pay 
off all of his outstanding debts. Despite his efforts, he still had not paid back one creditor 
$4,000, a sum that has been outstanding for almost ten years, or Comcast $857.10  In our 
prior cases involving financial irresponsibility, Hearing Officers have held that “[o]nce an 
individual has demonstrated a pattern of financial irresponsibility, he or she must 

                                                 
9  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of 
the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
 
10 The individual convinced me that he was having difficulty locating the creditors for three of his small 
debts (less than $100 each) and that he had put forth a considerable good faith effort to pay off these 
delinquent debts.  
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demonstrate a new, sustained pattern of financial responsibility for a period of time that is 
sufficient to demonstrate that a recurrence of the past pattern is unlikely.” See Personnel 
Security Hearing, Case No. TSO-0878 (2010), Personnel Security Hearing, Case No. 
TSO-0746 (2009), Personnel Security Hearing, Case No. TSO-0732 (2009). Here, there 
simply is not enough time for me to determine whether the individual will remain 
financial responsible. While the individual believes that by not using credit cards, he will 
live within his means, I am concerned that the individual does not have a budget and does 
not seem to know where he spends his money. Tr. at 117. For example, at the hearing, I 
asked him for a list of his monthly expenses and his estimated monthly income. By my 
calculation, he should have an excess of $2,000 per month. When I asked what he does 
with this money each month, he was not able to account for his discretionary spending.  
Without some sort of understanding of his cash flow or budgeting for unexpected 
expenses, he might inadvertently overextend himself financially.  In the end, I find that 
the individual has not mitigated the security concerns connected to his pattern of financial 
irresponsibility. 
 
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns at issue. I therefore cannot find that granting 
the individual an access authorization will not endanger the common defense and is 
clearly consistent with the national interest. Accordingly, I have determined that the 
individual’s access authorization should not be granted.  The parties may seek review of 
this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 1, 2011 
 



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Valerie Vance Adeyeye, Hearing Officer: 
 
 
This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.@  As set forth below, it is my decision, based on the evidence and 
testimony presented in this proceeding, that the individual=s access authorization should not be 
restored at this time. 1      
   

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor where he held a clearance 
at the request of his employer.  In February 2011, the individual was arrested for an alcohol-related 
offense, and in March 2011, the individual notified DOE of his arrest.  As a result of this derogatory 
information,  the local security office (LSO) conducted a personnel security interview (PSI) with the 
individual in March 2011.  During the PSI, the individual admitted that he had been arrested several 
times for alcohol-related offenses.  The PSI did not resolve the security concerns regarding his 
alcohol use and the individual agreed to be evaluated by a DOE consultant-psychologist.  In May 
2011, a DOE consultant-psychologist (“DOE psychologist” or “psychologist”) interviewed the 
individual and concluded that the individual met the criteria for alcohol dependence,  an illness or 
mental condition that can cause a significant defect in judgment or reliability.  The LSO informed 

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm. 
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the individual how to proceed to resolve the derogatory information that had created a doubt 
regarding his eligibility for access authorization.  Notification Letter (June 6, 2011).  The 
Notification Letter stated that the derogatory information regarding the individual falls within the 
purview of 10 C.F.R. § 710.8 (h) (j) (l) (Criteria H, J and L). 2   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a 
hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me as Hearing 
Officer in this case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R. 
§ 710.24, I set a hearing date. At the hearing the individual, who was represented by counsel, 
testified on his own behalf and also called five witnesses. DOE counsel called the DOE psychologist 
as a witness.  The transcript taken at the hearing shall be hereinafter cited as ATr.@  Various 
documents that were submitted by the parties during this proceeding constitute exhibits to the 
hearing transcript and shall be cited as AEx.@  DOE exhibits are numbered, and the individual’s 
exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@  10 C.F.R. 
' 710.7(a).  Although it is impossible to predict with absolute certainty an individual=s future 
behavior, as the Hearing Officer I am directed to make a predictive assessment.  There is a strong 
presumption against the granting or restoring of a security clearance.  See Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (Aclearly consistent with the national interest@ standard for the 
granting of security clearances indicates Athat security determinations should err, if they must, on the 
side of denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the parties, 
the evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In 
resolving the question of the individual=s eligibility for access authorization, I have been guided by 
the applicable factors prescribed in 10 C.F.R. ' 710.7(c): the nature, extent, and seriousness of the 
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time of the 
conduct; the voluntariness of the participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for 

                                                 
2 Criterion H concerns information in the possession of the agency that the individual has an illness or mental condition 
of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause a significant 
defect in judgment or reliability.  10 C.F.R.  §710.8 (h).  Criterion J concerns information in the possession of the agency 
that an individual has been or is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or licensed 
clinical psychologist as suffering from alcohol abuse or dependence.  10 C.F.R. §710.8 (j).  Criterion L concerns 
information in the possession of DOE that the individual has engaged in unusual conduct or is subject to circumstances 
which tend to show that he is not honest, reliable or trustworthy, or which furnishes reason to believe that he may be 
subject to pressure, coercion, exploitation or duress which may cause him to act contrary to the best interests of the 
national security.  10 C.F.R. § 710.8 (l). 
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pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other 
relevant and material factors.  After due deliberation, I find that the individual=s access authorization 
should not be restored at this time because I cannot conclude that such a restoration would not 
endanger the common defense and security and would be clearly consistent with the national 
interest. 10 C.F.R. ' 710.27(a).  The specific findings that I make in support of this determination are 
discussed below. 
 

A. Findings of Fact 
 

The individual first consumed alcohol at the age of 14, and drank with his friends one to three times 
a month.  Ex. 7 (Report) at 2.  When he entered college, he drank to intoxication twice a week, and 
continued to drink heavily.  As a result, he lost his scholarship and dropped out of college after his 
third semester.  He began working full time after leaving college.   He continued to drink heavily on 
weekends.  In 1989, at the age of 21, he was arrested for driving while intoxicated (DWI).  Ex. 1 at 
4; Report at 3.3  In 1992, at the age of 24, he was arrested for public intoxication after consuming 
eight drinks in four hours.  He was also arrested for assault later that year.  PSI at 138-144.  He 
continued drinking to intoxication on three weekends a month, and was arrested for driving while 
intoxicated in 1994 after consuming 10 drinks in 11 hours.  PSI at 37, Report at 3.    He paid a fine 
and was ordered to attend six months of counseling and a driving class.  He briefly attended 
Alcoholics Anonymous (AA) but did not believe that he had an alcohol problem.  Report at 3.  He 
was prohibited from drinking for one year, but abstained for only four months.  Report at 3.  In 1996, 
at the age of 28,  he was arrested for DWI after consuming seven drinks in three hours. Report at 3.  
He served 10 days in jail and abstained for four months.  In 1997, he enrolled in college and began 
drinking four beers most weeknights, and 10 beers on weekend nights.  Report at 4.  In April 1998, 
he was arrested for  his fourth DWI after drinking six beers in four hours.  Report at 4.  He was 
sentenced to six years probation, required to participate in group counseling for one year, saw a 
psychologist for six months and also attended AA for over a year.  Report at 4.   
 
The individual moved to another town in January 1999, returning to his previous residence to serve 
jail time every weekend for two months.  He married in October 2000.  PSI at 12.  The individual’s 
employer transferred him to another city and he began drinking to intoxication once a month.   He 
became depressed and unhappy and both he and his wife lost their jobs.  In July 2007, the couple 
divorced.  After his parents died in 2009 and 2010, he increased his alcohol consumption and began 
to consult a psychiatrist for antidepressant and anxiety medication in May 2010.  He decreased his 
drinking until December 2010, when he began to consume six beers most Friday evenings, often 
driving home intoxicated.   
 
On February 2011, the individual was arrested for aggravated DWI after consuming five beers and 
failing a field sobriety test.  The individual notified the LSO of his arrest in early March 2011.  Ex. 
8. On March 29, 2011, the LSO conducted a personnel security interview (PSI) with the individual.  
Ex. 12 (PSI).  The PSI did not resolve the security concerns surrounding the individual’s alcohol-
related incidents, and in May 2011, a DOE psychologist evaluated the individual.  The DOE 
psychologist concluded that the individual suffered from alcohol dependence without adequate 
evidence of rehabilitation or reformation.  Report at 8.  He also found that alcohol dependence was 
an illness or mental condition which, in the opinion of the DOE psychologist, causes or may cause a 

                                                 
3 The individual denied this arrest, although it appears in FBI records.  Ex. 10. 
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significant defect in the individual’s judgment or reliability.  Id. at 9.  The individual began to attend 
AA four times a week, and has a sponsor.  Report at 8.  At the time of the evaluation, the individual 
was  working on Step Four and also participated in an intensive outpatient program (IOP), a three-
hour class that met three nights a week along with a one-hour weekly session, scheduled to end in 
June 2011.  The DOE psychologist recommended that the individual: (1) abstain from alcohol for 
one year; (2) complete the IOP; (3) continue to participate in AA for one year; (3) continue taking 
anti-depressants; and (4) take frequent and random alcohol breath tests.  Report at 9.   
 

B.  DOE=s Security Concern 
 
Criterion H states that derogatory information includes information that the individual has an illness 
or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical 
psychologist, causes, or may cause, a significant defect in judgment or reliability.  10 C.F.R. § 710.8 
(h).  A DOE psychologist concluded that the individual suffers from such an illness—namely, that 
he suffers from alcohol dependence in early full remission.  Report at 6.  This is a security concern 
because this condition can impair an individual’s judgment, reliability, or trustworthiness.  See 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
Assistant to the President for National Security Affairs (December 29, 2005) (Guidelines), Guideline 
I, ¶ 27.   Therefore, I find that this criterion was properly invoked.  Alcohol dependence is also a 
security concern under Criterion J because it can lead to the exercise of questionable judgment.  See 
Guideline G, ¶ 21.  Based on the diagnosis of the DOE psychologist, I further find that the individual 
suffers from alcohol dependence, and, therefore, the charge under Criterion J is also valid.   
 
Under Criterion L, the LSO alleges that the individual has engaged in unusual conduct or is subject 
to circumstances which tend to show that he is not honest, reliable, or trustworthy, or which 
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress 
which may cause him to act contrary to the best interests of the national security.  10 CFR §710.8 (l). 
 The unusual conduct in this case refers to seven arrests between 1989 and 2011.   In the PSI 
conducted in March 2011, the individual acknowledged these arrests.  Criminal activity creates 
doubt about a person’s judgment, reliability, and trustworthiness.  It also calls into question a 
person’s ability or willingness to comply with laws, rules and regulations.  See Guideline J, Criminal 
Conduct, ¶ 30. Thus, the LSO’s concern under Criterion L is valid. 

 
C.  Hearing Testimony 

 
1. The Individual’s Witnesses  

 
The individual called five witnesses to testify on his behalf--his supervisor, his ex-wife, his AA 
sponsor, his alcohol counselor, and a forensic psychiatrist.   Tr. at 22-130.  
 
The manager testified that he had not seen any sign of an alcohol problem in the individual’s 
demeanor or behavior.  Tr. at 116.  He considered the individual a good worker and a very sincere 
person.  Id. at 123.  The ex-wife was married to the individual for seven years.  Tr. at 23-24.  During 
their marriage, he drank a twelve-pack of beer weekly, but over time his consumption increased.  
They both began to argue and abuse alcohol prior to their divorce, and his parents cautioned the 
couple about their drinking.   The ex-wife stated that after the individual’s recent alcohol-related 
arrest, he realized his mistake in drinking to excess.  He is now easier to talk to, much less angry, 
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and able to admit his faults.  She described him as determined and passionate to avoid drinking.  Id. 
at 23-32.   
 
The AA sponsor testified that the individual attends meetings almost daily.  The sponsor and the 
individual meet weekly, and the individual calls the sponsor at times.  According to the sponsor, the 
individual had attended almost 90 meetings in 90 days.  They are now working on Step Six of the 
12- Step program, he considers the individual to be serious about his recovery and sobriety, and 
thinks that he will do well.  Id. at 51-61.   
 
The individual’s counselor testified that he first met the individual several weeks ago at the request 
of the individual’s psychiatrist, and they have had five sessions as of the date of the hearing.  He 
considered the individual sincere from their initial meeting, and the individual has not expressed any 
desire to drink again.  The counselor considers the AA support group and sponsor most important to 
the individual’s recovery.  During their sessions they discuss family life and the reasons the 
individual got involved with alcohol.    He recommended that the individual attend AL-Anon since 
the individual has some family members with alcohol problems.  The counselor maintained that the 
individual was more sincere, honest and dedicated than most of the clients he has seen in his years of 
counseling.  Id. at 81-102.   
 

2. The Forensic Psychiatrist  
 
The individual also called a forensic psychiatrist to testify on his behalf.  Tr. at 181-200.  The 
forensic psychiatrist reviewed the report prepared by the DOE psychologist and interviewed the 
individual for two hours in August 2011.  Id. at 182.  He testified that he agrees with the diagnosis of 
alcohol dependence, and opined that although the individual was in denial earlier in his life, the 
individual’s current prognosis for continued abstinence is good.  Id. at 182-184, 193.  After 
interviewing the individual, the psychiatrist concluded that his alcohol dependence is in early full 
remission.  Id. at 184.  He further concluded that the AA sponsor and counselor have had a positive 
influence on the individual.  The psychiatrist based his prognosis on the individual’s: (1) 
commitment to and frequent attendance at his AA home group; (2) six months of sobriety;  (3) close 
and effective relationship with his AA sponsor; and (4) initiative in performing service work for his 
AA group.  The psychiatrist also opined that the individual has a mood disorder and attention deficit 
disorder.  Id. at 189.  In general, he concluded that the individual’s treatment is going well, his 
commitment to abstinence is key, and his commitment is more powerful than his need to drink.  Id. 
at 190.      
 

3. The Individual 
 
The individual testified that he last consumed alcohol on the night of his DWI in February 2011.  Tr. 
at 154.  He no longer goes to bars or puts himself in a place where people drink to excess.  Id. at 156. 
According to the individual, the PSI was instrumental in providing him a full picture of the extent to 
which alcohol had caused problems for him.  After the PSI, he realized that he had to change and 
that his drinking was holding him back from personal and professional achievements.  Id. at 157.  
Shortly after the PSI, he enrolled in an intensive outpatient program (IOP).  Id. at 146.  Staff at the 
IOP advised him to start AA, and he began attending AA on the nights that he did not have IOP 
sessions. The IOP lasted 10 weeks, and sessions met three nights per week for three hours.  Id. at 
149.  He currently attends AA four times per week, meets with his sponsor once a week and meets 
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with his counselor once a week.  Id. at 150.  He intends to continue his counseling sessions to 
complete a year.  He has a good support group of AA members and also has learned to use exercise, 
meditation and journaling to relieve stress.  Id. at 161.  He avoids old associates who drink.  Id. at 
164-5.  According to the individual, he relapsed  in the past because he did not believe that he had a 
problem with drinking.  He plans to stay sober and continue therapy with his psychiatrist.  Id. at 168.  
 

4.  The DOE Psychologist 
 
The DOE psychologist was present during the entire hearing.  At the conclusion of the hearing, the 
DOE psychologist testified that the individual’s alcohol dependence is in early full remission and, 
after six months of abstinence, he has presented adequate evidence of rehabilitation or reformation.   
Tr. at 195.  In his testimony, the DOE psychologist was impressed by the individual’s level of 
acceptance of his alcohol problem and the energy and commitment he has put into treatment.  The 
individual now realizes what he has lost in life by drinking, and his first commitment is to 
abstinence.  Id. at 197.  He has good relationships and no longer views treatment as punishment.  
The PSI was a “wake-up call” that made him focus on his own problems, unlike the group sessions 
that he had attended in the past that did not explore his problems.  Id. at 201-202.  The psychologist 
was impressed that the individual decided on his own that he needed a stricter regimen than the 
aftercare group sessions suggested by his IOP.  In fact, the individual found a counselor for 
individual counseling and continued to attend AA for support.  The DOE psychologist was also 
persuaded by the testimony of the ex-wife that the individual has changed for the better.  He also 
passed an alcohol test which tests consumption in the previous three days, a stricter examination 
than many routine tests.  The DOE psychologist considered the AA sponsor a persuasive witness 
who was also thoughtful and cautious in his testimony, and he considered the alcohol counselor 
impressive and persuasive.  Id. at 204.    According to the DOE psychologist, he does not believe 
that he would learn more about the individual in an additional three to six months.  The individual 
completed the IOP, spends more time in AA than is required, and continues to take his 
antidepressants.  The psychologist concluded that the individual has a low risk of relapse.  Id. at 207. 
 

D. Mitigation of Security Concerns 
 

The individual was diagnosed in February 2011 by the DOE psychologist as suffering from alcohol 
dependence, an illness or mental condition that causes or may cause a significant defect in judgment 
or reliability, without adequate evidence of rehabilitation or reformation.   The DOE psychologist 
recommended one year of AA and abstinence, completion of the IOP, and alcohol testing.  At the 
time of the hearing, the individual had attended AA and been abstinent for six months, had attended 
several alcohol counseling sessions and successfully completed the IOP.  The witnesses at the 
hearing testified credibly about the individual’s sincere efforts to reform his behavior and to abstain 
from alcohol. The individual testified how his life and his relationship with his family improved 
since he abstained from alcohol.  At the conclusion of the hearing, the DOE psychologist concluded 
that the individual had presented adequate evidence of rehabilitation or reformation from alcohol 
dependence.   
 
During the hearing, the individual presented evidence of significant actions on his part to address his 
alcohol dependence.  He attends AA at least four times a week, visits an alcohol counselor weekly 
for individual sessions, controls his depression with anti-depressants, and has an AA sponsor.  There 
is evidence in the record that the individual sought more assistance than the IOP required by 
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pursuing individual alcohol counseling at the conclusion of his IOP.  His determination to maintain 
abstinence was evident at the hearing, and his testimony was compelling and credible.     
                 
Nonetheless, after a careful review of the record, I cannot find that the individual, after six months of 
abstinence, has fully mitigated the security concerns related to his diagnosis of alcohol dependence.  
Although there is evidence in the record that the individual has acknowledged his alcohol problem 
and received a favorable prognosis from the DOE psychologist, I am nonetheless directed by the 
regulations to use the “whole-person concept,” and carefully weigh many variables, including past 
conduct, in reaching a determination.  10 C.F.R. § 710.  Thus, I must consider the individual’s long 
history of alcohol-related arrests followed by treatment and then relapse.   After his second, third, 
and fourth alcohol-related arrests, the individual also attended alcohol counseling, but then relapsed 
after a maximum of four months of abstinence.  He attended AA regularly from 1999 to 2000, 
recognized that he had “screwed up” his life, but still continued to drink alcohol to intoxication 
twice a month over the following years, resulting in his February 2011 DWI arrest.  PSI at 75; 
Report at 4.   
 
Thus, although I am persuaded that the individual has made great strides in his treatment and is 
determined to remain abstinent, I am directed by the Part 710 regulations to resolve any doubt as to 
an individual’s access authorization eligibility in favor of the national security.  10 CFR § 710.7(a); 
see also Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (Aclearly consistent with the national 
interest@ standard for the granting of security clearances indicates Athat security determinations 
should err, if they must, on the side of denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance).  As of the date of the hearing, the individual had only participated in AA for 
approximately six months.  In the past, he has relapsed after attending AA regularly for a full year.  
He is at an early stage in his recovery (early full remission, according to the DOE psychologist) and, 
given his long history of treatment and relapse and the other factors I must consider, it is my 
common sense judgment that the individual has not sufficiently mitigated the Criterion J security 
concerns associated with his alcohol dependence.4   Because the Criterion H security concern 
relating to his judgment or reliability stems from his alcohol dependence, I further find that the 
Criterion H concern has not been mitigated.   
 
Finally, the Criterion L security concern is based on seven arrests, of which six are alcohol-related.5  
As stated above, although the individual’s alcohol dependence is in early full remission and the 
individual is pursuing a very active treatment program, I am unable to conclude at this time that the  
 alcohol-related criminal behavior is unlikely to recur.   Guideline J, ¶32(a).  Therefore, I find that 
the individual has only partially mitigated the Criterion L concerns regarding his criminal conduct, 
more specifically his alcohol-related arrests.  
 

III. Conclusion 

                                                 
4 I note that the individual significantly increased his consumption of alcohol in late December 2010, during the holiday 
season, when he began to consume six beers on Friday evenings.  This increased consumption resulted in frequent 
intoxication on Friday nights and his February 2011 DWI.  Report at 5.  Maintaining abstinence during the 2011 holiday 
season will be a significant mitigating factor.       
 
5 One arrest was not alcohol-related.  The individual was arrested for assault almost 20 years ago, and I conclude that this 
arrest is mitigated by the passage of time and is unlikely to recur.  Guideline J, ¶ 32(a). 
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As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8 (h), (j), and 
(l). After carefully reviewing the testimonial and documentary evidence in a common-sense manner, 
I find that the individual has not presented adequate mitigating factors for the Criteria H and J 
concerns, and has only partially mitigated the Criterion L concern. Thus, in view of the criteria and 
the record before me, I cannot find that restoring the individual=s access authorization would not 
endanger the common defense and security and would be consistent with the national interest. 
Accordingly, I find that the individual’s access authorization should not be restored at this time.  
Any party may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: November 2, 2011 
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William M. Schwartz, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual should not 
be granted a security clearance.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and is an applicant for a DOE 
access authorization.  In the course of processing the individual’s application, a personnel security 
specialist at the local security office (LSO) interviewed the individual.  During that February 23, 
2011, Personnel Security Interview (PSI), the individual revealed that he consumed significant 
amounts of alcohol from 1985 to 2010, had been arrested four times during that period for driving 
while intoxicated (DWI), faced at least three other alcohol-related legal problems, and had received 
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both inpatient and outpatient treatment for his alcohol use.  Exhibit 6 (Transcript of Personnel 
Security Interview).  After the PSI, the LSO referred the individual to a local psychiatrist 
(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE 
psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to the 
LSO.  Exhibit 4.  Based on this report and the rest of the individual’s personnel security file, the 
LSO determined that derogatory information existed that cast into doubt the individual’s eligibility 
for access authorization. The LSO informed the individual of this determination in a Notification 
Letter that set forth the DOE’s security concerns and the reasons for those concerns. Exhibit 1. The 
Notification Letter also informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access authorization.  
 
The individual requested a hearing on this matter. The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer. The DOE counsel introduced six exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist. The individual provided no exhibits 
but presented the testimony of nine witnesses, in addition to his own testimony, at the hearing.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       

CONCERNS 
 
A. The Individual’s Alcohol Use and Related Incidents 
 
The following information was obtained from the individual’s PSI and the DOE psychiatrist’s 
report, and is generally not disputed by the individual.  The individual began drinking alcohol at age 
19, consuming six-packs of beer a few times a month and getting intoxicated on a 12-pack roughly 
once a month. Exhibit 6 at 95-96.  He drank most heavily while he was in the military, at ages 21 
and 22, consuming a 12-pack of beer one night each weekend.  Id. at 99-100.  He was charged twice 
in 1988 with alcohol-related infractions under the Uniform Code of Military Justice.  Id. at 193-198, 
207.  After the second charge, the individual was ordered to attend an alcohol and drug prevention 
and control program, at which he was advised that he should not drink alcohol in the future.  Id. at 
156-58.   
 
Over the 20 years following his discharge from the military, the individual continued to drink beer in 
varying amounts. At the PSI, he described his weekly or monthly consumption in terms of six- and 
12-packs, acknowledging that he most likely exceeded the blood alcohol limit of .08 established in 
motor vehicle laws (though, by his personal definition, was not “intoxicated”) on those occasions 
when he drank a 12-pack.  Id. at 102-13, 131.  He maintained that he was rarely intoxicated after age 
22 because he generally limited his rate of consumption to one beer per hour.  Id. at 133-37.  
Nevertheless, he was arrested for DWI twice in 1991, once in 1992, and once in 2000.  Id. at 54-65.  
Following his fourth alcohol offense, he was sentenced to six months in jail and then a 30-day 
inpatient alcohol treatment program.  Id. at 165-67.  Counselors at that program encouraged him to 
abstain from alcohol and sent him to Alcohol Anonymous (AA) meetings, the last of which he 
attended in 2001.  Id. at 170, 176.  He began drinking again about six months after he completed the 
inpatient program, and was arrested for public intoxication in 2003.  Id. at 71-74, 168.  Finally, he 
stated at the PSI that his alcohol consumption has “dropped dramatically” in the past two years; he 
now drinks a six-pack on one weekend day roughly once a month.  Id. at 114-15. 
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On April 7, 2011, the DOE psychiatrist evaluated the individual.  He concluded that the individual 
met the criteria for alcohol abuse, as set forth in the Diagnostic and Statistical Manual of the 
American Psychiatric Association, 4th Edition, Text Revised (DSM-IV-TR), from about 1988 to 
2003, without adequate evidence of rehabilitation or reformation.  He found that the individual’s 
alcohol abuse problem was particularly severe, “with eight alcohol-related legal problems, including 
four DWIs.”  He also stated that the individual’s illness, alcohol abuse, causes or may cause a 
significant defect in judgment or reliability.  Exhibit 4 at 11-12. 
 
B. The Notification Letter 
 
Much of the information set forth in the preceding sections is cited in the Notification Letter, as it 
creates a substantial doubt as to the individual’s eligibility to hold a clearance. The information 
regarding the individual’s alcohol use pertains to paragraphs (h) and (j) of the criteria for eligibility 
for access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Under 
Criterion H, derogatory information that may raise a security concern is defined as “[a]n illness or 
mental condition which, in the opinion of a psychiatrist . . . causes or may cause a significant defect 
in judgment or reliability.”  10 C.F.R. § 710.8(h).  Under Criterion J, information is derogatory if it 
indicates that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been 
diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.” 10 C.F.R. § 710.8(j).   
 
As support for the LSO’s concerns under Criteria H and J, the letter cites the diagnosis of the DOE 
psychiatrist that the individual suffers from alcohol abuse, in full, sustained remission.  Exhibit 1.  
The letter further cites the individual’s gamma GT liver enzyme level, nearly double the upper limit 
for normal, as an indication that the individual currently uses alcohol excessively enough to cause 
liver damage.  Id.  In addition, the letter cites the individual’s pattern of alcohol consumption from 
1985 to 2010, its consequences, including an arrest for public intoxication, four DWIs, two military 
proceedings, and a court-ordered inpatient alcohol treatment program, and his continued use of 
alcohol despite those consequences and advice from health professionals and family members that 
he should stop drinking.  Id.   
 
C. The DOE’s Security Concerns 
 
The derogatory information regarding the individual’s alcohol consumption adequately justifies the 
DOE’s invocation of Criteria H and J, and raises significant security concerns. Excessive alcohol 
consumption such as that exhibited by the individual often leads to the exercise of questionable 
judgment or the failure to control impulses, and can therefore raise questions about an individual’s 
reliability and trustworthiness.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information, The White House (December 19, 2005), at Guideline G.  
Moreover, a diagnosis of a mental condition, such as alcohol abuse in this case, that may cause a 
significant defect in judgment or reliability raises additional questions about an individual’s 
eligibility to hold a security clearance.  Personnel Security Hearing, Case No. TSO-0159 (2006) 
(and cases cited therein). 
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III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. TSO-1066 (2011); Personnel Security Hearing, Case No. 
VSO-0013 (1995) (affirmed by OSA, 1996).  The regulations further instruct me to resolve any 
doubts concerning the individual’s eligibility for access authorization in favor of the national 
security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
The individual has taken important steps toward recovery from alcohol abuse.  However, while these 
steps mitigate to some degree the concerns in this case, I conclude for the reasons set forth below 
that, at this point in the individual’s recovery, the risk of recurrence of the individual’s excessive use 
of alcohol is not yet low enough to warrant granting him a security clearance.  
 
In his April 2011 evaluative report, the DOE psychiatrist found that, based on his interview with the 
individual, the results of tests he administered to the individual, and information contained in the 
individual’s DOE personnel security file, the individual met the DSM-IV criteria for alcohol abuse 
from 1988 to 2003.  Exhibit 4 at 11.  He also found that the individual’s alcohol abuse was 
particularly severe, because he had had eight alcohol-related legal problems, including four DWIs, 
during that period.  Id.  Because the individual had not been involved in any alcohol-related 
problems since 2003, the DOE psychiatrist diagnosed him with alcohol abuse in full, sustained 
remission.   Id. at 9.  He observed that the individual had received treatment twice for his alcohol 
abuse, once while in the military and once in 2000, and in each instance he had been counseled to 
abstain from alcohol.  Id. at 10.  Because the individual resumed drinking after each treatment and 
was drinking alcohol by his own admission as recently as last New Year’s Eve, the DOE psychiatrist 
found that the individual was not rehabilitated or reformed from his alcohol abuse.  Id. at 11.  
Furthermore, his abnormally high gamma GT liver enzyme levels strongly suggested, but did not 
prove, that he was drinking significant amounts of alcohol when he was tested in April 2011, as the 
results could not be explained by other causes.  Id. at 9.  These high levels provided additional 
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evidence, in the DOE psychiatrist’s opinion, that the individual was not rehabilitated or reformed 
from his alcohol use disorder.  Id. at 10.  Adequate evidence of rehabilitation or reformation, in his 
opinion, would require one year of abstinence from alcohol, coupled with either a once-weekly 
treatment program, such as AA, or individual counseling as frequently as recommended by the 
counselor.  Id. at 12. 
 
At the hearing, the individual’s witnesses provided facts and insights regarding his work ethic and 
his use of alcohol.  Several of them, supervisors and co-workers, attested to the individual’s 
reliability and security-consciousness on the job, and none had observed him consuming alcohol or 
under its influence while he was at work.  Transcript of Hearing (Tr.) at 10-11, 16-17, 20-23, 26- 27, 
45-46.  Family members testified that they had not seen the individual drink alcohol in several years. 
 Tr. at 39, 51.  A former landlord had seen the individual drink beer, in moderation, as recently as a 
few months before the hearing.  Id. at 56-58.  Finally, his girlfriend testified that the individual had 
consumed a few beers while they were on vacation a few weeks before the hearing, but she had 
never observed any signs of intoxication or abuse.  Id. at 33, 35.   
 
The individual testified at the hearing that he was last intoxicated about two months before the 
hearing.  Tr. at 65, 71.  He confirmed that he last drank alcohol when he was on vacation, about 
three weeks before the hearing.  Id. at 72.  He began seeing a counselor about his alcohol use about 
one month before the hearing, and had completed three sessions with him.  Id. at 62, 69.  His 
counselor has advised him to abstain from alcohol and has discussed with him ways to manage his 
urges to drink.  Id. at 64, 70, 72.  He has attended three AA meetings, one before he started his 
counseling, and two in the week before the hearing.  Id. at 60, 73.  He expressed his intent to abstain 
from alcohol in the future.  Id. at 68, 72.  When asked why he had not abstained until recently, he 
stated that he drank alcohol to deal with the issues of daily life.  Id. at 64.  He maintained that he had 
cut back significantly on his alcohol consumption, because he is concerned about his job and his 
health, and now finds himself with more money available to spend otherwise.  Id. at 67-69.  Now, 
when he feels urges to drink, he talks with the brother and sister who testified at the hearing; he also 
turns to other activities, including having a cigarette and going to the gym.  Id. at 68, 72-73.  He 
conceded that “it’s going to take me a little while” to stop drinking altogether.  Id. at 66-67.   
 
After hearing all the testimony at the hearing, the DOE psychiatrist expressed his opinion that the 
individual still suffers from untreated alcohol abuse.   Id. at 92.  He was concerned about this 
individual’s prognosis because, while he has had no clinically significant alcohol-related problems 
since 2003, he had, in the DOE psychiatrist’s opinion, a severe problem for the preceding 15 years, 
and had not received successful treatment for it.  Id. at 83-84.  Acknowledging that the individual 
appeared to have cut down on his drinking, the DOE psychiatrist nevertheless felt that the individual 
must abstain from alcohol, and that attempting to drink in moderation was an unacceptable risk in 
his case.  Id. at 82-83.  He also acknowledged the individual’s recent progress in addressing his 
alcohol problem.  Id. at 83.  On the other hand, he believed that three weeks of sobriety was merely 
start on the road to recovery, and not adequate evidence of rehabilitation or reformation from alcohol 
abuse.  Id. at 84.  He continued to maintain that the individual would need a full year of treatment 
and sobriety.  Id.    
 
The DOE psychiatrist also discussed the individual’s abnormally high gamma GT liver enzyme test 
results.  He stated that enzyme levels above the normal range are generally the result of heavy 
drinking, which he defined as eight drinks per day, or a minimum of 20 drinks per week.  Id. at 81.  
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He explained that high gamma GT levels may also be caused by obesity; while the individual is not 
obese, he is on the heavy side, and the DOE psychiatrist conceded that his weight may possibly be a 
factor.  Id. at 82.  When the individual informed the DOE psychiatrist that he had been told he had 
elevated liver enzymes when tested after six months of incarceration, the psychiatrist also conceded 
that some individuals have unusually high levels of gamma GT in their normal, healthy state.  Id. 
at 87-88.   
 
As the DOE psychiatrist stated at the hearing, the individual’s elevated gamma GT levels indicate, 
but do not prove, that he was drinking heavily and chronically before his blood sample was taken.  
Id. at 81.   The individual had stated at the PSI, and confirmed to the DOE psychiatrist, that he had 
not consumed any alcohol for over three months before the test.  Ex. 4 at 7.   While I recognize that 
these elevated levels may not in fact have been caused by excessive alcohol consumption, I also 
recognize that, in light of the facts presented in this case, alcohol is the most likely cause of those 
levels.  Consequently, at a minimum, they raise questions about the reliability of the individual’s 
reporting of his alcohol consumption.   
 
Weighing the above evidence, I have determined that the individual has suffered from alcohol abuse 
that has not been sufficiently addressed through rehabilitation or reformation.  He has been 
counseled professionally on three occasions—while in the military, during a 2000 inpatient 
treatment program, and at the start of his most recent counseling—to abstain from alcohol.  I believe 
that he is committed to abstaining from alcohol, as he testified at the hearing.  Nevertheless, he has 
met with his counselor only three times since he began treatment for his alcohol abuse one month 
ago, has attended only three AA meetings, and has maintained his sobriety for only three weeks.  
Where, as here, the individual’s road to recovery falls significantly short of the reasonable 
recommendation of the evaluating expert, hearing officers generally that the DOE’s concerns 
regarding an individual’s alcohol abuse have not been mitigated.  See, e.g., Personnel Security 
Hearing, Case No. TSO-1049 (2011). 
    
I do not downplay the great strides the individual has made in recognizing his alcohol abuse, its 
consequences, and the benefit of treatment.  He is clearly on a good path, and may well be able to 
maintain his sobriety into the foreseeable future.  My concern, however, is that the individual has 
been receiving beneficial counseling and maintaining his abstinence (even if I discount any concerns 
about the reliability of his reporting) for an extremely short period in comparison to the DOE 
psychiatrist’s minimum recommendation of one year for each.  Under these circumstances, I am not 
convinced that, as of the hearing, the individual has demonstrated adequate evidence of reformation 
or rehabilitation from his alcohol abuse.  In cases such as this one, I must be mindful that the Part 
710 regulations essentially direct me to err, if I must, on the side of caution.  10 C.F.R. § 710.7(a) 
(“Any doubt as to an individual's access authorization eligibility shall be resolved in favor of the 
national security.”)  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent 
with the national interest” standard for the granting of security clearances indicates “that security 
determinations should err, if they must, on the side of denials”).   At this very early stage in the 
individual’s recovery, where his counseling is in its initial stage and he himself admits that “it’s 
going to take me a little while” to achieve long-term sobriety, it is my common sense judgment that 
the level of risk that the individual will return to using alcohol in excess is not yet acceptably low 
and, after considering the entirety of the record, that the individual has not sufficiently mitigated the 
security concerns associated with the issues before me. 
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V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria H and J, and therefore has not demonstrated that granting 
him an access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual should not be granted an 
access authorization at this time. The individual may seek review of this Decision by an Appeal 
Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 26, 2011 
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Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should not restore the Individual’s access authorization at this time.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization since 
1992.  DOE Ex. 3.  In a March 2011 incident, the Individual accepted an overtime assignment 
and, during a mandatory fitness-for-duty inspection, registered a breath alcohol content (BAC) 
that was higher than the acceptable level for the workplace (“the March 2011 work incident”).  
DOE Ex. 11-12.  The incident prompted a March 2011 Personnel Security Interview (PSI).  DOE 
Ex. 15.  After the PSI, the LSO referred the Individual to a DOE consultant-psychiatrist (“the 
DOE psychiatrist”) for an evaluation.  The DOE psychiatrist evaluated the Individual in May 
2011 and issued a report.  DOE Ex. 7.  After reviewing the Individual’s personnel security file, 
the LSO informed the Individual in a June 2011 Notification Letter that there existed derogatory 
information that raised security concerns under 10 C.F.R. § 710.8 (h) and (j) (Criteria H and J, 
respectively).  See Notification Letter, June 15, 2011.  The Notification Letter also informed the 

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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Individual that he was entitled to a hearing before a Hearing Officer in order to resolve the 
security concerns.  Id.      
 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced 16 exhibits into the record (DOE Exs. 1-16) and presented the 
testimony of one witness, the DOE psychiatrist.  The Individual, represented by counsel, 
presented his own testimony, as well as the testimony of seven witnesses: his girlfriend, his site 
Employee Assistance Program (EAP) counselor, his supervisor, an Alcoholics Anonymous (AA) 
acquaintance, a friend, and two coworkers.  See Transcript of Hearing, Case No. TSO-1088 
(hereinafter cited as “Tr.”) 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria H and J 
 

1. The Individual’s Alcohol Use and Related Facts  
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The Individual began drinking alcohol at age 18.  DOE Ex. 8 at 10.  He drank alcohol primarily 
in social situations, and his consumption increased over the years.  Id. at 10-12.  Over the course 
of his adult life, he has had five alcohol-related arrests, as follows: a 1980 arrest for Driving 
While Under the Influence; a 1990 arrest for Possession of an Open Container, a 1993 arrest for 
Driving Under the Influence of Alcohol; a 1995 arrest for Public Intoxication While in Control 
of a Motor Vehicle; and a 2002 arrest for Driving While Intoxicated.  DOE Ex. 8 at 11-12.   
Following the 2002 arrest and a subsequent PSI, the LSO referred the Individual to the DOE 
psychiatrist, who evaluated the Individual in February 2003 and diagnosed him with “Alcohol 
Abuse in Early Full Remission.”2  DOE Ex. 8 at 18.  Based on the Individual’s extensive pattern 
of alcohol-related arrests and the DOE psychiatrist’s diagnosis, the LSO suspended the 
Individual’s access authorization in early 2004 and referred him to administrative review.  See 
Personnel Security Hearing, Case No. TSO-0125 (2005). 3 Following a hearing at which the 
Individual established that he had been abstinent from alcohol for over two years and intended to 
remain abstinent in the future, the Individual’s security clearance was ultimately restored.  Id.   
 
The Individual remained abstinent from alcohol until 2007, when he began dating a woman who 
enjoyed going out and also drank alcohol.  DOE Ex. 7 at 6.  From 2007 on, the Individual 
consumed alcohol on occasion in social settings.  Id.  In March 2011, the Individual and a group 
of friends and coworkers participated in a bus trip to an out-of-state sporting event.  Id. at 7.  The 
group consumed alcohol while playing cards during the bus ride, arriving back home at 
approximately 3:00 a.m. the following day.  The Individual was not sure exactly how many beers 
he consumed at the end of the trip, but he did not believe he was impaired.  Id.; DOE Ex. 11.  At 
approximately 1:00 p.m., the Individual accepted an unexpected, voluntary overtime assignment.  
The Individual’s position is one that requires employees to pass a fitness-for-duty inspection 
prior to each shift; therefore the Individual expected to be given a breathalyzer test when he 
reported to work.  DOE Ex. 7 at 7.  The Individual registered a 0.031 and 0.030 on the 
breathalyzer tests, higher than the allowable workplace limit of 0.020.  DOE Ex. 11.            
 

                                                            
2 The American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, 
Text Revision (2000) (DSM-IV-TR) lists the criteria for Substance Abuse as follows:  
 

A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as 
manifested by one (or more) of the following, occurring within a 12-month period:  
 
(1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, 

or home;  
(2) recurrent substance use in situations in which it is physically hazardous; 
(3) recurrent substance-related legal problems;  
(4) continued use despite having persistent or recurrent social or interpersonal problems caused 

or exacerbated by the effects of the substance; and 
 

B. The symptoms have never met the criteria for Substance Dependence for this class of substance. 
 
DSM-IV-TR at 199.  

  
3 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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As noted above, following the March 2011 work incident, the LSO requested that the Individual 
participate in a PSI in March 2011, the purpose of which was to discuss both the incident and the 
Individual’s alcohol usage in general, and subsequently referred the Individual to the DOE 
psychiatrist for an evaluation.  DOE Exs. 7, 15.  Following the evaluation, the DOE psychiatrist 
again diagnosed the Individual with Alcohol Abuse.  DOE Ex. 7 at 11.  The DOE psychiatrist 
further opined that, although the Individual had been abstinent from alcohol for two months as 
the time of the evaluation and had begun a substance abuse treatment program, the Individual did 
not demonstrate adequate evidence of rehabilitation and reformation.  Id.  She concluded that in 
order to demonstrate adequate evidence of rehabilitation and reformation, the Individual must 
complete his treatment program and attend aftercare or AA meetings at least once per week for a 
minimum of one year and establish a minimum of one year of abstinence from alcohol 
(alternatively, if the Individual did not complete the treatment program, he must demonstrate 
three years of abstinence).  Id. at 11-12.  
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  It is well-established that excessive use of alcohol raises security concerns because 
“excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  
See also Personnel Security Hearing, Case No. TSO-0678 (2008).  In light of the DOE 
psychiatrist’s determination that the Individual met the criteria for Alcohol Abuse, a condition 
which causes or may cause a significant defect in his judgment and reliability, as well as the 
Individual’s March 2011 work incident, the LSO properly invoked Criterion J.4  
 
B. Whether the Individual Has Mitigated the Security Concerns  
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his … issues of alcohol abuse, provides evidence of 
actions taken to overcome this problem, and has established a pattern of abstinence (if alcohol 
dependent) or responsible use (if an alcohol abuser),” and that “the individual has successfully 
completed inpatient or outpatient counseling or rehabilitation along with any required aftercare, 
has demonstrated a clear and established pattern of modified consumption or abstinence in 
accordance with treatment recommendations … and has received a favorable prognosis by a duly 

                                                            
4 The Adjudicative Guidelines also specifically mention “alcohol-related incidents at work, such as reporting for 
work or duty in an intoxicated or impaired condition” as conduct that may raise a security concern.  See 
Adjudicative Guidelines, Guideline G, ¶ 22(b); see also Personnel Security Hearing, Case No. TSO-0980 (2011). 
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qualified medical professional or a licensed clinical social worker who is a staff member of a 
recognized alcohol treatment program.”  Guideline G, ¶ 23.   
 
At the hearing, the Individual testified that he has been abstinent from alcohol since March 2011, 
approximately seven months as of the hearing.  Tr. at 131.  He recognized that resuming drinking 
alcohol in 2007 was a mistake and that he got “lazy and complacent” about the role alcohol 
played in his life.  Tr. at 124.  The Individual believes his current attempt at maintaining 
continuing abstinence is different than his past efforts because he underwent treatment this time.  
Tr. at 125.  The Individual completed an intensive outpatient treatment program (IOP) and 
currently attends both aftercare group sessions and AA meetings weekly.  Tr. at 105,110. 114-18; 
Indiv. Exs. A-B.  He finds both programs helpful and intends to continue participating in them.  
Tr. at 128-29.  Another difference is that the Individual now recognizes that drinking alcohol 
with an alcohol abuse diagnosis is “dangerous,” and he intends to remain abstinent indefinitely.  
Tr. at 123.  He has not had difficulties remaining abstinent, and believes he has a strong support 
system comprised of his girlfriend, his AA acquaintances, his friends, and the EAP counselor, 
that he can rely on if necessary.  Tr. at 125.  The Individual’s testimony regarding his abstinence 
from alcohol and his intention to remain abstinent in the future was corroborated by the 
Individual’s girlfriend, friend, and coworkers.  Tr. at 29, 55, 84.  Each of them testified that the 
Individual was very disappointed in himself following the March 2011 work incident, and they 
have noticed positive physical and emotional changes in the Individual since he stopped 
drinking.  Tr. at 29-30, 39, 82, 89.   
 
In addition to the Individual’s completion of the IOP and his participation in aftercare and AA 
meetings, he also engages in individual counseling with the EAP counselor.  Tr. at 105, 147-48.  
The EAP counselor testified that the Individual recognizes that he had an alcohol problem and 
that he has too much at stake to continue drinking alcohol.  Tr. at 155.  Despite the Individual’s 
relatively short period of abstinence, the EAP counselor opined that the Individual’s prognosis 
for the future was “good” and his risk of relapse in the future was low due to the Individual’s 
greater insight into his alcohol abuse problem and his participation in treatment.  Tr. at 161-62, 
166.  
    
After listening to the hearing testimony, the DOE psychologist did not change her diagnosis of 
alcohol abuse.  Tr. at 175.  She cited the Individual’s seven months of abstinence, his deeper 
insight and education about his alcohol abuse problem, and his treatment programs as positive 
factors, particularly since he did not engage in any treatment after his 2003 alcohol abuse 
diagnosis.  Tr. at 175-76.  However, she believed that his period of abstinence was too short a 
time to demonstrate rehabilitation and reformation, especially in light of his extensive history of 
alcohol abuse and alcohol-related legal incidents.  Tr. at 176.  The DOE psychiatrist was not 
confident that the Individual would not relapse in the future and continued to believe that the 
Individual needed to attain a minimum of one year of abstinence in order to be rehabilitated and 
reformed from alcohol abuse.  Tr. at 178.  In that regard, the DOE psychiatrist opined that the 
Individual’s current risk of relapse remains elevated at a moderate level.  Tr. at 194.    
 
Based on the foregoing, it is clear that the Individual has begun taking important steps to treat his 
alcohol problem.  He has acknowledged his alcohol problem, has attended a substance abuse 
program, and attends aftercare and AA meetings weekly.  This is a sharp contrast to his approach 
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to his alcohol abuse problem in 2003.   Nonetheless, I cannot conclude that he has mitigated the 
security concerns raised by his alcohol use.  Although the Individual has remained abstinent for 
approximately seven months as of the hearing, this is insufficient to mitigate his long history of 
alcohol abuse, a history that includes several incidents of risky drinking that resulted in his 
alcohol-related arrests and the March 2011 work incident.  Moreover, the Individual was 
abstinent from alcohol for approximately five years after his 2002 arrest and subsequent alcohol 
abuse diagnosis, yet he relapsed despite his stated intention of maintaining abstinence.  In light 
of these factors, I agree with the DOE psychiatrist that a seven-month period of abstinence is too 
short a time and that the Individual’s current risk of relapse remains elevated.  Consistent with 
OHA precedent in alcohol-related cases, I find that risk is unacceptably high.  See Personnel 
Security Hearing, Case No. TSO-0888 (2010); Personnel Security Hearing, Case No. TSO-876 
(2010); Personnel Security Hearing, Case No. TSO-768 (2009). 
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H and J of the 
Part 710 regulations.  I also find that the Individual has not presented sufficient information to 
fully resolve those concerns.  Therefore, I cannot conclude that restoring the Individual’s 
suspended access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find 
that the DOE should not restore the Individual’s suspended access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: December 1, 2011 
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Richard A.  Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) to 
retain his suspended access authorization.1  After reviewing the testimony and evidence 
presented in this matter, it is my decision that the Individual’s access authorization should be 
restored.2   
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, if derogatory information has been received regarding an individual 
and a question concerning the individual’s eligibility to hold an access authorization has been 
raised, the individual is given the opportunity to request an administrative review hearing.  
10 C.F.R. § 710.21(b).  At an administrative review hearing, the individual is offered the 
opportunity to offer evidence as to his or her fitness to hold a security clearance.  The burden lies 
with the individual to prove that “restoration of access authorization to the individual would not 
endanger the common defense and security and would be clearly consistent with the national 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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interest.”  See 10 C.F.R. § 710.27(a).  The ultimate decision concerning eligibility is a 
comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable.  10 C.F.R. § 710.7(a). 

 
II. BACKGROUND 

 
The Individual is a DOE contractor employee who held a security clearance.  Exhibit (Ex.) 3.  In 
April 2011, the Individual reported to work and failed a random alcohol breath test.  Ex.  3 at 1.   
During a May 2011 personnel security interview (PSI), the Individual described a history of 
excessive alcohol use.  Ex.  10 at 58-64, 71-74, 76-82, 89.  The Individual was subsequently 
referred to a DOE-contractor psychologist (DOE Psychologist) for a psychological examination.   
 
Because neither the PSI nor the psychological examination resolved the security concerns raised 
by the Individual’s excessive alcohol use, the local security office (LSO) suspended the 
Individual’s access authorization and sought an administrative review of this matter.  Ex. 1.  The 
LSO issued a notification letter (Notification Letter) to the Individual informing him of the 
derogatory information supporting its decision to suspend his access authorization.  Ex. 1.  
Specifically, the Individual was informed that the circumstances surrounding his April 2011 
positive alcohol breath test, the information uncovered in the PSI regarding the Individual’s 
excessive consumption of alcohol, and a report (Report) issued by the DOE Psychologist 
regarding the Individual’s condition, constituted derogatory information under 10 C.F.R. 
§ 710.8(h) (Criterion H) and 10 C.F.R. § 710.8(j) (Criterion J).3  
 
A hearing was held in this matter.  At the hearing, DOE presented one witness, the DOE 
Psychologist.  The Individual testified on his own behalf and presented testimony from his wife, 
a neighbor (Neighbor), a friend (Friend), a supervisor (Supervisor), a co-worker (Co-Worker), 
and a clinical psychologist (Clinical Psychologist).  The DOE submitted 11 exhibits for the 
record (Exs. 1-11).  The Individual submitted one exhibit (Ex. A).   

 
III. FACTUAL FINDINGS AND ANALYSIS 

 
 A.  Whether the LSO Properly Invoked Criteria H and J 

 
The Criteria H and J concerns at issue in this case are set out in the Notification Letter and arise 
from the Individual’s April 2011 positive alcohol breath test, his admitted levels of alcohol 
consumption, and the DOE Psychologist’s Report.  My factual findings regarding the derogatory 
information detailed in the Notification Letter are presented below and are unchallenged by the 
Individual.  See Transcript of Hearing (Tr.) at 60. 
 

                                                 
3 Criterion H describes information which shows that an individual may have “[a]n illness or mental condition of a 
nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant 
defect in judgment or reliability.”  10 C.F.R. § 710.8(h). 
 
Criterion J refers to information indicating that a person has “[b]een, or is, a user of alcohol habitually to excess, or 
has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse.” 10 C.F.R. § 710.8(j). 
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One morning in April 2011, the Individual reported to work at a DOE facility.  He was randomly 
selected to undergo alcohol breath testing.  Ex. 3 at 1.  The result of two tests indicated that the 
Individual had breath alcohol levels of 0.030 and 0.31 grams per 210 liters, both of which were 
above the maximum breath alcohol level at which an employee could report to work.  Ex. 3 at 1; 
Ex. 9 at 1-2, 6.   
 
Shortly after the positive alcohol breath test, the Individual decided to stop consuming alcohol.  
Ex. 10 at 62.  The Individual’s last consumption of alcohol occurred on April 9, 2011.  Tr. at 62.  
The Individual also decided to seek help from the facility’s Employee Assistance Program 
(EAP).  Ex. 10 at 101.  The EAP referred the Individual to an Intensive Outpatient Program 
(IOP) at a local treatment facility.  Ex. 10 at 110.  The Individual’s participation in the IOP 
consisted of group counseling and education for two hours a night, four nights a week, during 
five weeks.  Ex.10 at 111, 113.  The Individual completed the IOP in May 2011.  Ex. 7 at 3. 
 
During the May 2011, PSI, the Individual stated that, during the period 1991 to 2010, he would 
consume approximately four to six beers (12 ounces) two or three evenings a week and consume 
the same amount of beer on a weekend day twice a month.  Ex. 10 at 59-60, 62.  Between May 
2010 to April 2011, the Individual’s alcohol consumption had increased to four to six beers two 
to three evenings a week and 10 beers over the course of a day during two weekends a month.  
Ex. 10 at 76-80. 
 
In his June 2011 Report, the DOE Psychologist opined that the Individual suffered from Alcohol 
Related Disorder in Early Full Remission and that this condition could cause a significant defect 
in judgment and reliability.  Ex 6 at 5-6.  The DOE Psychologist based his diagnosis on the 
Individual’s self-reported level of alcohol consumption.  Ex. 6 at 5.  The DOE Psychologist also 
concluded that the Individual consumed alcohol habitually to excess.  Ex. 6 at 5.  Taking into 
account the Individual’s successful completion of his IOP, the DOE Psychologist found that, to 
demonstrate adequate evidence of rehabilitation or reformation, the Individual should abstain 
from consuming alcohol for a six-month period.  Ex. 6 at 5.   
 
I find that the DOE Psychologist’s diagnosis of Alcohol Related Disorder and his opinion that 
this disorder could cause a significant defect in judgment and reliability to be derogatory 
information under Criterion H.  Further, the Individual’s history of excessive alcohol 
consumption constitutes derogatory information under Criterion J.  The misuse of alcohol is a 
security concern because that behavior can lead to the exercise of questionable judgment and the 
failure to control impulses, which in turn can raise questions about a person’s reliability and 
trustworthiness.  See Guideline G of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House (Adjudicative Guidelines). 
 
 B.  Whether the Individual Has Resolved the Criterion H and J Concerns 
 
In deciding whether an individual has mitigated the security concerns, a hearing officer must 
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a 
security clearance.  See 10 C.F.R. § 710.7(c).  According to the Adjudicative Guidelines, among 
the factors that may serve to mitigate security concerns raised by an individual’s alcohol disorder 
or excessive of alcohol are: that the alcohol misuse happened so long ago, was so infrequent, or 
happened under such circumstances that it is unlikely to recur or does not cast doubt on the 
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individual’s current reliability, trustworthiness, or good judgment; that the individual has 
provided evidence of actions undertaken to overcome an alcohol problem and has established a 
pattern of abstinence or responsible use; that the individual has completed a treatment program 
and has demonstrated an established pattern of modified consumption of alcohol or abstinence; 
or that the individual is a current employee who is participating in a counseling or treatment 
program without a history of previous treatment or relapse and is making satisfactory progress.  
Adjudicative Guidelines, Guideline G, ¶ 23; see, e.g., Personnel Security Hearing, Case No. 
TSO-1020 (September 9, 2011) (individual resolved concerns raised by alcohol dependence 
disorder by completion of therapy for alcohol dependence and by abstinence from alcohol for 18 
months). 
 
At the hearing, the Individual presented testimony to establish that he has completed an IOP 
treatment program and is rehabilitated from his alcohol problem.  Specifically, in addition to his 
own testimony, the Individual presented testimony from his wife, the Friend, the Neighbor, the 
Supervisor and the Co-worker, to demonstrate the Individual’s changes with regard to his alcohol 
consumption and his excellent character.  The Individual also offered testimony from the Clinical 
Psychologist regarding her opinion as to the Individual’s current condition.  The testimony of 
these witnesses is summarized below. 
 
The Individual testified that, on the day after the April 2011 workplace incident, he decided to 
stop consuming alcohol and contacted the facility’s Employee Assistance Program to get an 
assessment of his problem and to obtain a referral to a treatment program.  Tr. at 67-68.  The 
Individual’s last consumption of alcohol occurred in April 2011, and, as of the date of the 
hearing, he had been abstinent from alcohol for approximately five and one-half months.  Tr. 
at 62.  The Individual’s completed IOP consisted of education programs concerning alcohol 
usage and other treatment activities for two hours a night for four days a week during a five-
week period.  Tr. at 68.  During the treatment program, the Individual witnessed the tremendous 
damage that alcohol misuse could cause in the lives of others and realized that his continued 
misuse of alcohol could lead to similar damage.  Tr. at 69.  This realization was reinforced by the 
fact that one of his neighbors had recently passed away due, in part, to alcohol misuse.  Tr. at 69.   
 
Since completing the IOP, the Individual continues to see a counselor from the treatment facility.  
Tr. at 70-71.  The Individual plans to attend his monthly meetings with the counselor until the 
counselor believes that the meetings are no longer required.  Tr. at 70-72.  The Individual also 
attends the facility’s “follow-up” aftercare program.  Tr. at 70-71.  Attendance at the follow-up 
program is voluntary and the Individual has missed only one aftercare program meeting.  Tr. 
at 71.  The Individual is subject to a random alcohol breath test program at the DOE facility 
involving six breath tests during a nine-month period.  Tr. at 73.  The five tests he has  completed 
have been negative for alcohol.  Tr. at 73.   
 
With regard to his future intentions regarding alcohol consumption, the Individual testified that 
he plans never again to consume alcohol.  Tr. at 74.  Despite continuing to participate in all of 
the activities where he used to consume alcohol, the Individual has not had any problems 
abstaining from alcohol.  Tr. at 74-75.  The Individual believes that since he has stopped 
consuming alcohol he is able to get much more done.  Tr. at 75-76.  In situations where others 
consume alcohol in his presence, he has not experienced any difficulties in abstaining from 
alcohol.  Tr. at 81. 
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The Individual’s wife testified that, on the day of the April 2011 workplace incident, the 
Individual informed her that “I [must] have a lifestyle change.  I have . . . to [make] some 
changes in my life because I value my job and I value my health.”  Tr. at 15.  The Individual 
informed her that all that had happened to him was a sign from God saying, “[Y]ou have got to 
change your life.”  Tr. at 16.  The Individual immediately began to make arrangement to attend a 
treatment program.  Tr. at 17.  The Individual’s wife testified that the Individual’s attitude 
toward the IOP classes he attended was very positive.  Tr. at 17.  The Individual told her that he 
was learning positive things to help in his recovery and help with his personal issues.  Tr. at 17.  
The Individual and his wife would discuss the information he acquired through the IOP program.  
Tr. at 26. 
 
The last time the Individual’s wife witnessed the Individual consume an alcoholic beverage was 
the day after the April 2011 workplace incident.  Tr. at 16-17.  Since then, the Individual has 
spent almost all of his off-work time with her.  During that five and one-half month period, she 
has never seen the Individual consume alcohol or smelled the presence of alcohol on him.  Tr. 
at 18-19.   
 
The Clinical Psychologist testified that she is a paid consultant who works for the facility where 
the Individual was treated.  Tr. at 91.  In her role as a consultant for the facility, she teaches 
approximately 50 percent of the classes that comprise the IOP.  Tr. at 92.  Prior to the hearing, 
the Clinical Psychologist reviewed the Report but did not conduct a personal assessment of the 
Individual.  Tr. at 95.   
 
The Clinical Psychologist concurred with the DOE Psychologist’s diagnosis of the Individual.  
Tr. at 96.  With regard to the classes the Individual attended, the Clinical Psychologist noted that, 
while the Individual was a quiet person, he would speak “if something moved him.”  Tr. at 99.  
The Individual’s comments were “on-point” and exhibited insight.  Tr. at 99.  The Individual was 
open with regard to the circumstances that led to his attendance in the IOP and would share this 
information with newer attendees.  Tr. at 99.  The Clinical Psychologist testified that the 
Individual’s attendance in the aftercare program was “perfect” despite the fact he is not an 
attendee whose presence is mandatory.  Tr. at 100. 
 
The Clinical Psychologist further testified that she concurred with the DOE Psychologist’s 
recommendations concerning the Individual’s treatment.  Tr. at 101.  Despite the fact that, as of 
the date of the hearing, the Individual only had five and one-half months instead of the 
recommended six months of abstinence, she was “pretty confident” that the Individual would be 
able to maintain his abstinence indefinitely.  Tr. at 103, 106-107.  The Clinical Psychologist, in 
considering the Individual’s progress during the IOP program, did not believe that an additional 
two weeks of abstinence would be significant with regard to his prognosis.  Tr. at 103-04.   
 
In elaborating as to the basis of her opinion, the Clinical Psychologist noted that the Individual 
does not have any “triggers” to consume excessive amounts of alcohol.  Further, the Individual 
does not suffer from a severe form of alcohol disorder.  Tr. at 106.  The Clinical Psychologist 
believes that the Individual has no desire ever to start consuming alcohol again.  Tr. at 106-07.  
Even if the Individual would decide to consume alcohol in the future, the Clinical Psychologist 
believes that he would consume alcohol responsibly.  Tr. at 106.  Consequently, the Clinical 
Psychologist opined that the Individual has a “high rate of success” with regard to his 
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maintaining abstinence and that the Individual is rehabilitated from his alcohol disorder.  Tr. 
at 107-08.   
 
The Individual presented four additional witnesses to testify as to his current abstinence from 
alcohol and his character.  The Individual had informed each of these witnesses of his alcohol 
problem soon after the April 2011 workplace incident.  Tr. at 30, 39-40, 49-50, 55.  The 
Neighbor and Friend each testified that, since the April 2011 workplace incident, they had not 
observed the Individual consume alcohol.  Tr. at 30, 34.  The Supervisor and Co-worker testified 
as to their belief that the Individual was honest, reliable, and trustworthy.  Tr. at 46, 55. 
 
After listening to all of the testimony, the DOE Psychologist testified as to his opinion regarding 
the Individual’s prognosis.  In considering the Individual’s prognosis, the DOE Psychologist 
noted that the Individual’s condition, even while he was consuming alcohol, did not cause major 
problems in his life.  Tr. at 111.  The DOE Psychologist, at the time he evaluated the Individual, 
found that the Individual had, at that point, only two months of abstinence – an insufficient 
period to demonstrate that he was fully rehabilitated from his Alcohol Related Disorder.  Tr. 
at 112.  His recommendation of six months of abstinence was based upon his review of the 
relevant medical literature which indicates that two-thirds of all people who will relapse will do 
so before six months of abstinence.  Tr. at 112.  In light of the fact that the Individual is honest 
and has been a reliable reporter of his condition, the DOE Psychologist did not believe that 
asking for an additional two weeks of abstinence (to complete the recommended six-month 
period of abstinence) would meaningfully increase the assurance of the Individual’s 
rehabilitation.  Tr. at 115.  Given his review of the Individual and the testimony presented at the 
hearing, the DOE Psychologist believed that the Individual has demonstrated adequate evidence 
of rehabilitation from his Alcohol Related Disorder.  Tr. at 118. 
 
After reviewing the evidence before me, I find that the Individual has resolved the Criteria H 
and J derogatory information described in the Notification Letter.  Almost immediately after the 
April 2011 workplace incident, the Individual made a decision to stop consuming alcohol and 
enter treatment.  The Individual has successfully completed an alcohol IOP treatment program 
and is faithfully participating in follow-up care at the treatment facility.  I find the Individual’s 
witnesses’ testimony convincing with regard to establishing that the Individual has been 
abstinent for the past five and one-half month period.  Further, two expert witnesses have given 
persuasive testimony supporting their opinions that, as of the date of the hearing, the Individual 
has shown sufficient evidence of rehabilitation from his alcohol problem.  Consequently, I 
conclude that the Individual has resolved the Criteria H and J security concerns raised by the 
derogatory information contained in the Notification Letter.  See Personnel Security Hearing, 
Case No.  TSO-0967 (November 8, 2010) (individual found rehabilitated from Alcohol Related 
Disorder after completing treatment and demonstrating a period of six months of abstinence).   
 

IV. CONCLUSION 
 

As explained above, I find that the security concerns under Criteria H and J related to the 
Individual’s misuse of alcohol and the diagnosis of Alcohol Related Disorder have been 
resolved.  Consequently, I conclude that restoring the Individual’s access authorization “would 
not endanger the common defense and security and would be clearly consistent with the national 
interest.”  10 C.F.R. § 710.7(a).   Therefore,   the  Individual’s   access   authorization  should  be  
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restored.  The parties may seek review of this Decision by an Appeal Panel under the regulations 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A.  Cronin, Jr.   
Hearing Officer 
Office of Hearings and Appeals  
 
Date: November 2, 2011 
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*  The original of this document contains information which is subject to withholding from 
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      ) 
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Decision and Order 
                                                   _______________ 
 

Valerie Vance Adeyeye, Hearing Officer: 
 
 
This Decision concerns the eligibility of XXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, 
entitled ACriteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.@  As set forth below, it is my decision, based on the evidence and 
testimony presented in this proceeding, that the individual=s access authorization should not be 
granted at this time. 1      
   

I. Background 
 
The individual is employed by a Department of Energy (DOE) contractor and his employer 
requested that DOE grant the individual an access authorization.  During the routine investigation 
into the individual’s background, the DOE local security office (LSO) received derogatory 
information regarding the individual’s finances, alcohol and drug use, and arrests and citations.   As 
a result of this derogatory information, the LSO conducted a personnel security interview (PSI) with 
the individual in March 2011.  During the PSI, the individual admitted that he had been arrested 
several times for alcohol-related and other offenses.  The PSI resolved security concerns regarding 
his finances and previous drug use; however, the individual’s alcohol use and criminal conduct 
remained security concerns and the individual agreed to be evaluated by a DOE consultant-

                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm. 
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psychologist.  In March 2011, a DOE consultant-psychologist (“DOE psychologist” or 
“psychologist”) interviewed the individual and concluded that the individual met the criteria for 
alcohol abuse, an illness or mental condition that can cause a significant defect in judgment or 
reliability.  The LSO informed the individual how to proceed to resolve the derogatory information 
that had created a doubt regarding his eligibility for access authorization.  Notification Letter (June 
6, 2011).  The Notification Letter stated that the derogatory information regarding the individual 
falls within the purview of 10 C.F.R. § 710.8 (f) (h) (j) (l) (Criteria  F, H, J and L). 2   
 
In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a 
hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of OHA appointed me as Hearing 
Officer in this case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R. 
§ 710.24, I set a hearing date. At the hearing the individual, who was not represented by counsel, 
testified on his own behalf and also called five witnesses.  DOE counsel called the DOE 
psychologist as a witness.  The transcript taken at the hearing shall be hereinafter cited as ATr.@  
Various documents that were submitted by the parties during this proceeding constitute exhibits to 
the hearing transcript and shall be cited as AEx.@  DOE exhibits are numbered, and the individual’s 
exhibits are lettered.  
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@  10 C.F.R. 
' 710.7(a).  Although it is impossible to predict with absolute certainty an individual=s future 
behavior, as the Hearing Officer I am directed to make a predictive assessment.  There is a strong 
presumption against the granting or restoring of a security clearance.  See Department of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (Aclearly consistent with the national interest@ standard for the 
granting of security clearances indicates Athat security determinations should err, if they must, on the 
side of denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the parties, 
the evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In 
resolving the question of the individual=s eligibility for access authorization, I have been guided by 
the applicable factors prescribed in 10 C.F.R. ' 710.7(c): the nature, extent, and seriousness of the 
                                                 
2 Criterion F concerns information that the individual has deliberately misrepresented, falsified or omitted significant 
information from a Questionnaire for National Security Positions (QNSP) and/or PSI. 10 C.F.R.  §710.8 (f).   Criterion H 
concerns information in the possession of the agency that the individual has an illness or mental condition of a nature 
which, in the opinion of a psychiatrist or licensed clinical psychologist, causes or may cause a significant defect in 
judgment or reliability.  10 C.F.R.  §710.8 (h).  Criterion J concerns information in the possession of the agency that an 
individual has been or is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or licensed 
clinical psychologist as suffering from alcohol abuse or dependence.  10 C.F.R. §710.8 (j).  Criterion L concerns 
information in the possession of DOE that the individual has engaged in unusual conduct or is subject to circumstances 
which tend to show that he is not honest, reliable or trustworthy, or which furnishes reason to believe that he may be 
subject to pressure, coercion, exploitation or duress which may cause him to act contrary to the best interests of the 
national security.  10 C.F.R. § 710.8 (l). 
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conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the 
frequency and recency of the conduct; the age and maturity of the individual at the time of the 
conduct; the voluntariness of the participation; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other 
relevant and material factors.  After due deliberation, I find that the individual=s access authorization 
should not be granted at this time because I cannot conclude that such a grant would not endanger 
the common defense and security and would be clearly consistent with the national interest. 10 
C.F.R. ' 710.27(a).  The specific findings that I make in support of this determination are discussed 
below. 
 

A. Findings of Fact 
 

The individual first consumed alcohol during high school, but began to drink regularly when he 
joined the Navy.  At that time, he drank half a pitcher of beer once or twice a week and became 
intoxicated once a week.   In 1978, he married his first wife.  In the next nine years, he had eight 
legal infractions including one for driving while intoxicated (DWI) in 1986.  Exhibit 1 at 6. In 1989, 
the individual and his wife divorced.  He began drinking more heavily then, up to one six-pack three 
or four times a week.  He also became depressed, got into more legal trouble and described the years 
between 1989 and 1999 as a “dark period” in his life.  He regularly drank to intoxication three times 
a week and incurred nine more legal infractions during that period.  In 1992, he was arrested for 
possession of cocaine and jailed briefly after the police found cocaine in his car, but the charges 
were dropped.  In 1993, 1994, and 1996, he was arrested for DWI.  He also had arrests for assault 
and battery and domestic violence in this time period.  In 1998, he remarried and was arrested again 
for DWI that year.  After he married, his drinking decreased to three beers a week, two to three times 
a week.  However, if he was socializing with friends, he would drink up to five beers about twice a 
week.  In August 2001, the individual slapped his teen-aged stepson.  The child’s mother called the 
police and he was arrested for assault and jailed.  PSI at 72-74, 122-124.   The court ordered him to 
attend anger management classes, but the individual did not attend all of the classes.  The police re-
arrested him and sentenced him to a 30-day inpatient alcohol rehabilitation program, which he 
completed in September 2001.  PSI at 124.  He remained abstinent from 2001 to 2008.  PSI at 55, 
76.  In 2002, he and his wife divorced because his wife complained of his previous drinking habits.  
In 2006, he moved to another state without notifying his employer, and his employer fired him.  In 
August 2007, he was arrested for battery after a physical altercation with his sister’s boyfriend.  PSI 
at 203-204.  In 2008, the individual decided that he could control his drinking, and consumed three 
beers to celebrate his birthday.  PSI at 79-80.  He then resumed drinking regularly.   
 
In July 2009, he began a relationship with a nurse who is certified in drug and alcohol treatment.  
Report at 3. His last legal infraction was a seat belt violation in August 2009.  Exhibit 1at 4.  The 
contractor hired the individual in February 2010.   Report at 1.  The contractor requested a security 
clearance for the individual and, at the request of the contractor, the individual completed a 
Questionnaire for National Security Positions in October 2010 (QNSP) (Ex. 6).  In the QNSP, the 
individual disclosed some of his legal infractions.  However, he also stated that he had not been 
fired, that he had never been charged with any alcohol or drug- related offense, and that in the last 
seven years, he had not been issued a summons or citation to appear in court on a criminal charge.  
Ex. 6.  On March 9, 2011, the LSO conducted a personnel security interview (PSI) with the 
individual.  Ex. 8 (PSI).  During the PSI, after he was confronted with the information, the individual 
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admitted that he had been arrested for domestic violence in 2007, fired from a position in 2006, and 
arrested in 1992 for cocaine possession.  PSI at 157-158.   
 
The individual admitted during his PSI that he consumes two to three beers on three nights during 
the week and over the weekend, and that he drinks to intoxication twice a month.  PSI at 83, Ex. 4 
(Report) at 4. The PSI did not resolve the security concerns surrounding the individual’s alcohol use 
and criminal conduct, and in March 2011, a DOE psychologist evaluated the individual.  The 
individual told the psychologist that he drank to intoxication four days prior to the interview.  Report 
at 4.   The DOE psychologist concluded that the individual met the criteria for alcohol abuse without 
adequate evidence of rehabilitation or reformation, and that he currently consumes alcohol habitually 
to excess.  Report at 6.  He also found that the individual’s alcohol abuse was an illness or mental 
condition which causes or may cause a significant defect in the individual’s judgment or reliability.  
Id.  The DOE psychologist recommended that the individual drink no more than two beers per 
occasion and that he attend an alcohol treatment program for at least six weeks, or until an alcohol 
counselor believes that he understands and respects the dangers of excessive alcohol use.  Id. He also 
recommended that the individual refrain from intoxication or any alcohol-related legal infractions 
for 12 months.  Id. 
 

B.  DOE=s Security Concerns 
 
Criterion F relates to information that a person has “[d]eliberately misrepresented, falsified, or 
omitted significant information from a personnel security interview and a Questionnaire for National 
Security Positions 10 C.F.R, 710.8(f).  This is a security concern because conduct involving lack of 
candor and dishonesty can raise questions about an individual’s reliability, trustworthiness an ability 
to protect classified information.  See Revised Adjudicative Guidelines for Determining Eligibility 
for Access to Classified Information, Assistant to the President for National Security Affairs 
(December 29, 2005) (Guidelines), Guideline E, Section 15.  The LSO invoked this criterion 
because the individual did not disclose an arrest for cocaine possession, an arrest for domestic 
violence, and his termination from a job.  Therefore, I find that the LSO properly invoked Criterion 
F and that the charge under this criterion is valid. 
 
Criterion H states that derogatory information includes information that the individual has an illness 
or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical 
psychologist, causes, or may cause, a significant defect in judgment or reliability.  10 C.F.R. § 710.8 
(h).  A DOE psychologist concluded that the individual suffers from such an illness—namely, that 
he suffers from alcohol abuse and continues to drink alcohol habitually to excess.  Report at 6.  This 
is a security concern because this condition can impair an individual’s judgment, reliability, or 
trustworthiness.  See Guideline I, ¶ 27.   Therefore, I find that this criterion was properly invoked.  
Alcohol abuse is also a security concern under Criterion J because it can lead to the exercise of 
questionable judgment.  See Guideline G, ¶ 21.  Based on the diagnosis of the DOE psychologist, I 
further find that the individual suffers from alcohol abuse and habitually drinks alcohol to excess, 
and, therefore, the charge under Criterion J is also valid.   
 
Under Criterion L, the LSO alleges that the individual has engaged in unusual conduct or is subject 
to circumstances which tend to show that he is not honest, reliable, or trustworthy, or which 
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress 
which may cause him to act contrary to the best interests of the national security.  10 CFR §710.8 (l). 
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 The unusual conduct in this case refers to 34 legal infractions between 1976 and 2009, including 17 
arrests.  In the PSI, the individual acknowledged these arrests.  Criminal activity creates doubt about 
a person’s judgment, reliability, and trustworthiness.  It also calls into question a person’s ability or 
willingness to comply with laws, rules and regulations.  See Guideline J, Criminal Conduct, ¶ 30. 
Thus, the LSO’s concern under Criterion L is valid. 

 
C.  Hearing Testimony 

 
1. The Individual’s Witnesses  

 
The individual called five witnesses to testify on his behalf—three colleagues, his live-in girlfriend, 
and a long-time friend.  Tr. at 4-61, 125-141.  The individual’s colleagues and friend testified that he 
is an honest, trustworthy person.  They had not seen him intoxicated or engaged in any criminal 
conduct.   
 
The individual’s girlfriend is a nurse with a board-certified specialty in mental health.  She currently 
conducts mental health, drug and alcohol counseling at a local educational institution.  Id. at 125-
129.  She has lived with the individual for three years, and has known him for 25 years.  She 
described the individual as an honest, trustworthy family man.  However, in response to questions 
about the individual’s alcohol use, the girlfriend gave conflicting testimony.  She first stated that the 
individual drinks up to three beers twice a week.  Id. at 135.  She later testified that he gets 
intoxicated twice a month, but also testified that she has only seen him intoxicated once in 2011, and 
twice in 2010.  Id. at 126, 130-133.  She also admitted that when he visits friends, she does not know 
if he drinks on those occasions.  Id. at 138.  She did not agree with the psychologist that the 
individual needs alcohol treatment and as regards his alcohol consumption, stated that he is free to 
do what he wants and it is not up to her to approve or disapprove.  Id. at 133.   
 

2. The Individual 
 
The individual testified that he did not deliberately omit information about his cocaine arrest in 1992 
and his termination in 1996.  As regards the cocaine arrest, he testified that someone else was 
driving his car, and that person owned the cocaine.  Even though the individual was arrested and 
incarcerated for a couple of days, he explained that because the arrest was not his fault, and the 
charge was dismissed, he believed that he was not “charged.”  Tr. at 67-68, 102-4.   When asked to 
explain why he did not admit that he had been issued a summons or citation for criminal prosecution 
of his 2007 domestic violence charge, he explained that he was in such a rush to complete the 
paperwork for his clearance that it was hard to gather the documents regarding his previous arrests.  
Id. at 96.  As regards his denial that he had ever been fired from a job, the individual argued that he 
was not actually fired from his job in 1996.  Rather, he explained that because he did not see any 
upward mobility in the position, he quit without notice and moved to another state.  He did admit 
that his employer had called him and told him that he had been terminated.  However, he did not 
consider himself “fired.”  Id. at 69.  He also testified that he wrote on the QNSP that he had other 
DWIs but could not remember the dates. Ex. 6.   
 
The individual discussed a ‘dark period” in his life--the 10 years after his divorce from his first wife 
(1989-1999).  Tr. at 73.  During this time, he drank heavily, got arrested often, and “let himself go.” 
Id. at 74.  He finally decided in 2001 to stop drinking, and abstained for seven years.  He testified 
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that he felt “great” when he was not drinking but, on his 50th birthday in 2008, decided to purchase a 
six-pack.  He argued that he does not drink to intoxication twice a month, but rather was intoxicated 
only three or four times last year.  At three or four beers, he feels intoxicated.  Id. at 76-77.  During 
the “dark period,” he drank up to six beers on an occasion, and explained his arrest for cocaine 
possession as a consequence of being “in the wrong place at the wrong time.”  Id. at 86.  Currently, 
he drinks a beer every now and then and is considering abstaining from alcohol again.  Id. at 80.  He 
does not think he has a drinking problem, does not drink daily, and does not drink a lot.  Id. at 81.  
He buys a six-pack two or three weekends a month.  Id. at 98.  His girlfriend, who lives with him, 
has not complained of his drinking.  Id. at 93. 
 

3.  The DOE Psychologist 
 
The DOE psychologist was present during the entire hearing.  He testified that during his evaluation 
of the individual in March 2011, he had recommended that the individual reduce his alcohol 
consumption to two beers per occasion and that he enter an intensive outpatient program (IOP).  He 
preferred that the individual abstain, but evidence of controlled drinking was adequate to 
demonstrate rehabilitation or reformation.  However, the individual’s witnesses, including his 
girlfriend, could not provide any credible information on the amount of the individual’s alcohol 
consumption.  At the conclusion of the hearing, the DOE psychologist testified that he was unable to 
conclude that the individual had provided adequate evidence of rehabilitation or reformation because 
the individual had not followed his recommendation to enter an IOP, the witnesses could not provide 
information on the amount of the individual’s alcohol consumption or the frequency of the 
individual’s intoxication, and his girlfriend gave conflicting statements about the amount of the 
individual’s alcohol consumption.  Id. at 108.  The individual may have reduced his drinking since 
the evaluation, but none of the witnesses were able to confirm this.  Id. at 111.   
 
The psychologist testified that the hearing testimony did not change the conclusion of his report of 
the evaluation in March 2011.  According to the DOE psychologist, the individual should be 
enrolled in an IOP.  The individual and his girlfriend show signs of denial regarding the extent of his 
problem with alcohol.  The individual should restrict his alcohol consumption to two beers per 
occasion, yet he is still getting intoxicated twice a month.  Id. at 147.  The individual has stated that 
he does not need to drink beer, but also admitted that he likes the taste of beer and continues to drink 
to intoxication.  Thus the psychologist opined that, based on the frequency of the individual’s 
intoxications, it is possible that the individual needs or wants the feeling of intoxication.  Id. at 148.   
 
 
 
 
 
 
 
Mitigation of Security Concerns 

 
Criteria H and J 
 
The individual was diagnosed in March 2011 by the DOE psychologist as suffering from alcohol 
abuse, an illness or mental condition that causes or may cause a significant defect in judgment or 
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reliability, without adequate evidence of rehabilitation or reformation.   The DOE psychologist 
recommended that the individual attend a six-week IOP, control his drinking by limiting 
consumption to two beers per occasion, and refrain from intoxication or any alcohol-related legal 
infractions for one year.  At the time of the hearing, the individual had not complied with the first 
two  recommendations.  Further, the witnesses at the hearing were unable to provide a credible 
picture of the individual’s current consumption.  At the conclusion of the hearing, the DOE 
psychologist concluded that the individual had not presented adequate evidence of rehabilitation or 
reformation from alcohol abuse or his habitual, excessive use of alcohol.     
            
After a careful review of the record, I cannot find that the individual has mitigated the security 
concerns related to his diagnosis of alcohol abuse.  There is no evidence in the record that the 
individual has acknowledged his alcohol problem and he has not received a favorable prognosis 
from the DOE psychologist.  The Part 710 regulations direct me to use the “whole-person concept,” 
and carefully weigh many variables, including past conduct, in reaching a determination and to 
resolve any doubt as to an individual’s access authorization eligibility in favor of the national 
security.  10 C.F.R. § 710.7(a); see also Department of Navy v. Egan, 484 U.S. 518, 531 (1988) 
(Aclearly consistent with the national interest@ standard for the granting of security clearances 
indicates Athat security determinations should err, if they must, on the side of denials@); Dorfmont v. 
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption 
against the issuance of a security clearance).   Thus,  given the individual’s long history of alcohol-
related arrests, his relapse after seven years of abstinence, his level of denial and an absence of 
evidence that he or his co-habitant understand the problem as diagnosed by the DOE psychologist, it 
is my common sense judgment that the individual has not sufficiently mitigated the Criterion J 
security concerns associated with his alcohol abuse.   Because the Criterion H security concern 
relating to his judgment or reliability stems from his alcohol abuse, I further find that the Criterion H 
concern has not been mitigated.   
 
Criterion F 
 
To determine whether the individual has resolved the security concern regarding his lack of candor 
on his QNSP and PSI, I consider the relevant mitigating conditions from Guideline E of the Revised 
Adjudicative Guidelines.  First, the individual did not make any effort to correct the omissions prior 
to the date of his PSI when the security specialist confronted him with the facts of his arrests and 
firing.  Guideline E, 17(a).  I cannot attribute the falsification to unique circumstances that are 
unlikely to recur.  At the time of the individual’s application in 2010, he had stopped the heavy 
drinking that he practiced earlier.  He was a mature individual who should have realized that he was 
not answering the questions truthfully or completely.  When an individual breaches the trust 
supporting the security system, it is difficult to determine when he can be trusted again.  The 
individual’s excuses that he did not have time to gather the required documents are not persuasive.  
Even if he did not have the documents, he should have remembered significant life events such as 
arrests that resulted in his incarceration.  He also tried to rationalize the omission of his firing in 
1996 and his arrest for cocaine possession in 1992 because he did not consider himself fired or 
charged with a criminal offense.  However, the QNSP question only required facts, and did not ask 
for his interpretation or explanation of the events.  Thus, I conclude that the individual has not 
mitigated the security concern regarding the omissions on his QNSP and during the PSI.     
 
Criterion L 
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Finally, the Criterion L security concern is based on 34 legal infractions (including 17 arrests, of 
which seven are alcohol-related).  The most recent alcohol-related infraction occurred in 1998, 13 
years prior to the hearing.  His last infraction was a seat belt violation in 2009, two years prior to the 
hearing.  The individual attended anger management classes and there is no evidence of any 
lingering anger management problem.  Some of these infractions were relatively minor and I 
conclude that they are mitigated by the passage of time and unlikely to recur.  Guideline J, ¶ 32(a).    
However, a significant number of the infractions are alcohol-related.  Because the individual has not 
offered adequate evidence of rehabilitation or reformation from alcohol abuse or his excessive use of 
alcohol, I cannot conclude that the individual has mitigated the Criterion L concerns regarding his 
criminal conduct.  
 

III. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. § 710.8 (f), (h), (j), 
and (l). After carefully reviewing the testimonial and documentary evidence in a common-sense 
manner, I find that the individual has not presented adequate mitigating factors for the security 
concerns.  Thus, in view of the criteria and the record before me, I cannot find that granting the 
individual an access authorization would not endanger the common defense and security and would 
be consistent with the national interest. Accordingly, I find that the individual’s access authorization 
should not be granted at this time.  Any party may seek review of this Decision by an Appeal Panel 
under the procedures set forth at 10 C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 21, 2011 
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Ann Augustyn, Hearing Officer:    
 
This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to 
as “the individual”) to hold an access authorization1 under the Department of Energy’s 
(DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special 
Nuclear Material.” As discussed below, after carefully considering the record before me 
in light of the relevant regulations and the Adjudicative Guidelines, I have determined 
that the DOE should not restore the individual’s access authorization at this time. 
 
I. Background 
 
The individual works for a DOE contractor in a position that requires him to hold a DOE 
security clearance. Information gathered during a routine background investigation 
caused the Local Security Office (LSO) to conduct a personnel security interview with 
the individual in April 2011 (2011 PSI). Unable to resolve the derogatory information, 
the LSO sent the individual a letter in June 2011 which (1) outlined the potentially 
derogatory information that created a substantial doubt about his eligibility to hold a 
security clearance, and (2) explained that the information fell within the purview of two 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for 
access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. 
§ 710.5(a). Such authorization will be referred to variously in this Decision as access authorization or 
security clearance. 
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potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, 
subsections (f) and (l) (hereinafter referred to as Criterion F and Criterion L).2   
 
Upon his receipt of the Notification Letter, the individual exercised his right under the 
Part 710 regulations by requesting an administrative review hearing, and I was appointed 
the Hearing Officer in the case. At the hearing which I conducted, eight witnesses 
testified. The individual presented his own testimony and that of seven witnesses. The 
DOE did not call any witnesses. In addition to the testimonial evidence, the DOE 
submitted 16 exhibits into the record; the individual did not tender any. The exhibits will 
be cited in this Decision as “Ex.” followed by the appropriate numeric designation. The 
hearing transcript in the case will be cited as “Tr.” followed by the relevant page number. 
 
II.      Regulatory Standard 
 
A.             Individual’s Burden 
 
A DOE administrative review proceeding under Part 710 is not a criminal matter, where 
the government has the burden of proving the defendant guilty beyond a reasonable 
doubt. Rather, the standard in this proceeding places the burden on the individual because 
it is designed to protect national security interests. This is not an easy burden for the 
individual to sustain. The regulatory standard implies that there is a presumption against 
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 
518, 531 (1988) (“clearly consistent with the national interest” standard for granting 
security clearances indicates “that security determinations should err, if they must, on the 
side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 
499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).  
 
The individual must come forward at the hearing with evidence to convince the DOE that 
restoring his access authorization “will not endanger the common defense and security 
and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The 
individual is afforded a full opportunity to present evidence supporting his eligibility for 
an access authorization. The Part 710 regulations are drafted so as to permit the 
introduction of a very broad range of evidence at personnel security hearings. Even 
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Hence, an 
individual is afforded the utmost latitude in the presentation of evidence to mitigate the 
security concerns at issue. 

                                                 
2  Criterion F concerns information that a person “[d]eliberately misrepresented, falsified, or omitted 
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive (or National 
Security) Positions,  a personnel qualifications statement, a personnel security interview, written or oral 
statements made in response to official inquiry on a matter that is relevant to a determination regarding 
eligibility for DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 
Criterion L relates in relevant part to information that a person has “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; 
or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, 
or duress which may cause the individual to act contrary to the best interests of the national security  . . .” 
10 C.F.R. § 710.8(l).  
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B. Basis for the Hearing Officer’s Decision 
 
In personnel security cases arising under Part 710, it is my role as the Hearing Officer to 
issue a Decision that reflects my comprehensive, common-sense judgment, made after 
consideration of all the relevant evidence, favorable and unfavorable, as to whether the 
granting or continuation of a person’s access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest. 10 C.F.R. 
§ 710.7(a).  I am instructed by the regulations to resolve any doubt as to a person’s access 
authorization eligibility in favor of the national security. Id. 

 
III. The Notification Letter and the Security Concerns at Issue 
 
As previously noted, the derogatory information at issue in this proceeding involves 
Criteria F and L. With regard to Criterion F, the LSO chronicles in 13 paragraphs 
inaccurate or inconsistent information that the individual furnished during the 2011 PSI, 
in Questionnaires for National Security Positions (QNSP) that he executed in 2004 and 
2010, and to a DOE psychiatrist. All of the inaccurate information relates, in some way, 
to the individual’s extensive past use of alcohol, his past use of illegal drugs, and his 
more recent misuse of prescription drugs. The inaccurate information includes, among 
other things, the individual’s denial of treatment and counseling for illegal drugs; his 
misrepresentations regarding the amount and type of alcohol that he consumed and his 
periods of excessive alcohol consumption; his association with persons who used illegal 
drugs or  who misused prescription drugs; his failure to disclose alcohol and drug arrests; 
his inconsistent statements regarding his mixing alcohol with illegal drugs or prescription 
drugs; and his denial that he was ever psychologically or physically dependent on any 
illegal or prescription drug.  
 
The individual’s failure to provide full, frank and truthful responses on his two security 
forms, in his 2011 PSI, and to the DOE psychiatrist raises questions about his reliability, 
trustworthiness and ability to protect classified information. See Guideline E (15) of 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information issued on December 29, 2005 by the Assistant to the President for National 
Security Affairs, The White House (Adjudicative Guidelines).   
 
As for its reliance on Criterion L in this case, the LSO claims that the individual has 
engaged in a pattern of dishonesty and cites progress notes from a chemical dependency 
program that the individual attended in 2008 to support this charge. See Id. The LSO first 
points to an admission made by the individual that he had concealed and lied about his 
addiction to Norco.3 Second, the LSO cites discrepant information provided by the 
individual to the chemical dependency treatment program about his past use of 
marijuana, cocaine and methamphetamines.  

                                                 
3  Norco is a narcotic pain reliever that contains hydrocodone and acetaminophen. 
www.drugs.com/norco/htm. 
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The individual’s inconsistent responses as outlined in the Notification Letter under 
Criterion L suggests a lack of candor on his part, something that raises concerns about the 
individual’s reliability and trustworthiness to protect classified information. Id. In 
addition, his concealment of his addiction to Norco might have left him vulnerable to 
exploitation, manipulation, or duress. See id.  
 
IV.      Findings of Fact  
 
To understand the issues that are casting doubt on the individual’s honesty, reliability, 
and trustworthiness and place them in context, an overview of the individual’s struggle 
with alcoholism and his ancillary use of illegal drugs and misuse of prescription drugs is 
necessary.  
 
The individual’s excessive alcohol consumption dates back more than 30 years. Ex. 7, 
Ex. 8, Ex. 9 at 6. In 1980, the individual accepted a position with his current employer, a 
DOE contractor.  He was granted a DOE security clearance in 1981. Ex. 7 at 4. During 
his first tenure with the DOE contractor, the individual attended two 28-day alcohol 
treatment programs, at least one on the recommendation of his employer. Id. at 9. The 
individual’s alcohol consumption escalated in the late 1980s to the point where his 
attendance at work was poor. Id. The individual agreed to resign his position with the 
DOE contractor in 1989. Id. 
 
Over the next ten years, the individual was unable to work for a period of six or seven 
non-consecutive years due to his chronic alcohol dependency. Id. at 9-10. In the midst of 
this period, in 1992, the individual entered a 28-day drug and alcohol treatment program 
where he was diagnosed as suffering from Alcohol Dependence. Id. at 11. He relapsed 
within nine months after being released from this treatment facility. Id. From 1989 until 
2001, the individual’s excessive alcohol use interfered with his day-to-day functioning 
and resulted in his being fired from at least six jobs, his marriage failing, and his being 
involved in numerous encounters with law enforcement, including arrests for assault, 
drunk driving, and other bad behaviors. Id. at 9-13. At some point, the individual began 
using illegal drugs and mixing them with alcohol. Id. By 2000, the individual was 
consuming a fifth of alcohol a day. Ex. 9 at 5. 
 
In 2001, the individual decided to seek help again, and entered another 28-day drug and 
alcohol treatment program.  According to the counselor who worked with the individual 
in 2001,4 the individual was primarily diagnosed as suffering from Alcohol Dependence, 
but he also was treated for problems with marijuana and cocaine. Tr. at 108.   
 
The individual was rehired in 2003 by the same DOE contractor that he worked for from 
1980 to 1989.  Ex. 9. The DOE reinstated the individual’s security clearance in 2006. Ex. 
6. Sometime in 2006, the individual injured his back and was prescribed Valium, Vicodin 

                                                 
4      Coincidentally, the counselor who worked with the individual in 2001 was the same counselor who 
worked with him at a different treatment center in 1992.  
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and Norco. Ex. 9 at 7. He continued to take these medications as prescribed until 2008 
when he, without advice of a physician, increased the dosage of Norco.  Tr. at 192.  The 
individual’s increased use of Norco apparently lead him to resume drinking alcohol in 
2008 after seven years of sobriety. Within a few weeks of his relapse, the individual 
sought assistance from his employer’s Employee Assistance Program (EAP). Id. at 70. 
The EAP psychologist referred him to a three-week inpatient treatment program (2008 
Treatment Facility).  Medical records from that 2008 Treatment Facility reveal that the 
individual was diagnosed as suffering from Opioid Dependence, Sedative Dependence 
and Benzodiazepine Dependence. Ex. 10. The medical records also reflect that the 
individual lied about his addiction to Norco. Id. 
 
In 2008, another significant event occurred in the individual’s life. From 2001 until 2008, 
the individual had an informal custody arrangement with the mother of his son where he 
had custody of his son. Tr. at 201-203. In 2008, the individual’s son asked if he could live 
with his mother, and the individual consented.  Id. at 202. The mother of the individual’s 
son died of a drug overdose in 2009, at which time the individual’s son resumed living 
with the individual.   
 
Against the factual backdrop set forth above, I turn now to the relevant findings with 
respect to the 17 allegations before me, 13 under Criterion F, and four under Criterion L. 
 
In December 2010, the individual executed a QNSP as part of a routine investigation. Ex. 
11. On that security form (question 22 e.), the individual responded, “no” to the question, 
“Have you EVER been charged with any offense(s) related to alcohol or drugs?”  In fact, 
the individual was arrested in 1974 for marijuana possession, in 1977 for having an open 
container, and in 1977, 1978 and 1995 for Driving Under the Influence (DUI).  
 
In the 2011 PSI, the individual provided information that was at variance with other 
information about his past drug and alcohol use. First, he told the Personnel Security 
Specialist (PSS) during the 2011 PSI that he had consumed only one beer when he 
relapsed in 2008. Ex. 13 at 22, 26-32, 35-36, 112-116. Later, in the same interview, he 
amended his response to two beers. Medical records obtained from the 2008 Treatment 
Facility show that the individual consumed one bottle of wine and a fifth of alcohol when 
he relapsed in 2008. Ex. 10. Second, he also told the PSS that he never mixed alcohol 
with drugs, but later amended his response in the 2011 PSI to indicate that he had 
consumed alcohol with Vicodin when he relapsed. Ex. 13 at 119, 136-137. However, 
medical records from the 2008 Treatment Facility show that the individual consumed a 
bottle of wine with Valium in September 2008. Ex. 10. Third, he told the PSS during the 
2011 PSI that he had never misused, abused, or taken more than the prescribed amounts 
of Vicodin, Norco, Valium, or any other prescription drugs. Ex. 13 at 131-136, 138-139, 
156, 159. Medical records from the 2008 Treatment Facility show otherwise, however. 
Ex. 10. At the hearing, the individual admitted that he took more Norco than prescribed 
by his physician. Tr. at 192. Fourth, he told the PSS during the 2011 PSI that he had 
never had any drug treatment. Ex. 13 at 156-158. One of the individual’s witnesses, a 
counselor, testified that he was treated in 2001 for not only alcohol dependency but for 
issues with cocaine and marijuana. Id. at 108. Moreover, records from the 2008 
Treatment Facility show that he was diagnosed with Opioid Dependence, Sedative 
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Dependence, and Benzodiazepine Dependence. Ex. 10. Fifth, he told a DOE psychiatrist 
that his treatment in 2008 was only for alcohol. Ex. 9. As noted above, the medical 
records from the 2008 Treatment Facility undercut the individual’s statement in this 
regard. Sixth, the individual told the PSS in the 2011 PSI that he was never 
psychologically or physically dependent on any illegal or prescribed drug, yet the 
medical records from the 2008 Treatment Facility bear the three diagnoses set forth 
above, and a statement that the individual was aware that he had become both physically 
and emotionally dependent on Norco. Ex. 13 at 131-136, 138, 156, 159; Ex. 10. Seventh, 
with respect to the individual’s past use of methamphetamines, he told the PSS in the 
2011 PSI that he had never used that illegal drug. Ex. 13 at 149-150. However, medical 
records from the 2008 Treatment Facility indicate that the individual used 
methamphetamines in 2000. Ex. 10. Also, he previously admitted to the DOE in a 2004 
QNSP and a 2005 PSI that he had used methamphetamines, although the frequency and 
duration are discrepant even in those two venues. Ex. 12, Ex. 14 at 213. Eighth, he denied 
in the 2011 PSI ever using cocaine. Ex. 13 at 151-152.  However, the medical records 
from the 2008 Treatment Facility and the testimony of the individual’s counselor indicate 
that he had indeed used cocaine in the past. Moreover, the individual admitted during his 
2005 PSI that he had used cocaine once, although that representation was probably 
inaccurate with regard to the professed isolated usage. Ex. 14 at 196, 210-211. Ninth, the 
individual denied using marijuana in the 2011 PSI. Ex. 13 at 145-146. The record is clear, 
however, that this statement is not true. See Ex. 4, Ex. 10, Tr. at 108, 239. Tenth, the 
individual denied in the 2011 PSI ever using hashish. Ex. 13 at 146, 152-153. This 
statement is contrary to his sworn statement in his 2005 PSI. Ex. 14 at 196, 200-202. 

 
The record also reflects that the DOE may have based its decision to reinstate the 
individual’s security clearance in 2006 on erroneous information that the individual 
provided to the DOE.  During a PSI conducted in 2005 (2005 PSI), the individual denied 
ever having been hospitalized, treated or counseled for illegal drug use. Ex. 14 at 213. 
However, the medical records from the 2008 Treatment Facility reflect that he was 
treated for chemical dependency in 2001. This fact was corroborated by one of the 
individual’s own witnesses, his counselor. Tr. at 108. The individual also failed to report 
on his 2004 QNSP that he had used marijuana, cocaine and methamphetamine in 
approximately 2000.   

 
V. Analysis 
 
I have thoroughly considered the record of this proceeding, including the submissions 
tendered in this case and the testimony of the witnesses presented at the hearing. In 
resolving the question of the individual’s eligibility for access authorization, I have been 
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c) and the Adjudicative 
Guidelines. After due deliberation, I have determined that the individual’s access 
authorization should not be restored. I cannot find that restoring the individual’s DOE 
security clearance will not endanger the common defense and security and is clearly 
consistent with the national interest. 10 C.F.R.  § 710.27(a). The specific findings that I 
make in support of this decision are discussed below. 
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1. Testimonial Evidence  
 

The individual did not dispute the he made inconsistent statements about his use of 
alcohol, illegal drugs and prescription medications in different venues as outlined in the 
Notification Letter.  He argues, however, in the first instance that his misstatements were 
not deliberate. Tr. at 128. He also ascribed some of his inaccurate statements to a 
personal conflict with the PSS who conducted the 2011 PSI. Id. at 130, 142, 234. On this 
matter, he claims that he felt intimidated and threatened by the PSS (id. at 234) and that 
she made him angry. Id. 143 Later in the hearing, the individual stated that the PSS was 
simply “doing her job” by asking him questions about his past use of drugs and alcohol. 
Id. at 143. At another point in the hearing, the individual admitted that he may have 
minimized his drug use during the 2011 PSI and been less than candid about other 
matters (id. at 151, 169) because he was worried about jeopardizing his security clearance 
and losing his job. Id. at 130, 234, 270. He also offered some other explanations in an 
attempt to mitigate the misrepresentations at issue: he claims that he was embarrassed at 
the 2011 PSI (id. at 143); that he was upset on the day of the 2011 PSI (id. at 158); that 
he was simply having a “bad” day on the day of the 2011 PSI (id. at 160); and that he 
interpreted words differently from their common meaning (e.g. using drugs only means 
someone “shooting up”) (id. at 216). Finally, he stated that he had no explanation for the 
inconsistent statements outlined in paragraphs 1, 3, 9 and 10 under Criterion F. Id. at 141-
142; 165; 224; 228-229. Similarly, he testified that he has “no idea why he lied in the 
2005 PSI.” He concluded by stating that he is a man of integrity and continues to work a 
rigorous program of recovery where honesty is one of the main tenets. Id. at 268-269. 
 
All of the witnesses expressed their view that the individual has always been honest, 
open, forthcoming and straightforward in his dealings with them. Tr. at 28, 41, 61, 81, 84, 
100, 119. The EAP psychologist, who has known and worked with the individual for 
seven years for ongoing sobriety maintenance, testified that she did not find it clinically 
significant how much or what kind of alcohol or drugs triggered the individual’s relapse. 
Id. at 43. For this reason, she was not troubled, again from a clinical standpoint, that the 
individual provided discrepant information regarding the amount and kind of substances 
that he was using during his relapse. Id. She also testified that the individual’s substance 
addictions might have clouded his memory and made him an unreliable historian. Tr. at 
40.5 Similarly, a physician who works for the individual’s employer and who sees the 
individual four times per year in her clinic offered the same viewpoint. Id. at 62. She 
stated further that bad memory and unreliability are characteristics of an addiction. Id.  
 
With regard to the allegation that he lied about associating with persons who used or 
were involved with illegal drugs or who abused prescription drugs, the individual 
explained that he did not socialize with the mother of his son. Id. at 203. He added that 
when his 10-year old son moved in with his mother, he gave her money to fix her car and 
for dental work. Id. at 202. He also helped arrange for her to get help with her problems 

                                                 
5 The DOE psychiatrist who did not testify suggested in a report that he prepared after he evaluated the 
individual in May 2011 that the individual might be showing early evidence of memory impairment from 
his chronic usage of alcohol and/or opioids. Ex. 9 at 12. 
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stemming from her drug use. Id. He concluded that he only provided financial assistance 
to the mother of his son and maintained a relationship with her because his son was living 
with her. Id.  
 
2. Hearing Officer Evaluation 

 
As an initial matter, I find that the individual has mitigated the security concern set forth 
in paragraph (6) under Criterion F of the Notification Letter, i.e., his lying about his 
association with someone who used or was involved with illegal drugs or who abused 
prescription drugs.  
 
The individual testified convincingly that the relationship that he maintained with the 
mother of his son was not a social one, but rather one based on affection for his son and 
his desire for his son to observe his father treating his son’s mother with respect and care 
during her time of need.  In this sense, the individual’s ex-girlfriend was more like a 
family member than a friend with whom a relationship could easily be severed. I find that 
the individual did not deliberately lie when he responded that he did not “associate” with 
someone who abused prescription drugs. The individual testified that he and his ex-
girlfriend did not live together.  In fact, they lived in two different cities.  Id. at 202. He 
testified that when he allowed his son to move in with his mother in 2008, he thought that 
she had a stable home environment. Id. He admits providing money for her for dental 
work and car repairs.  He also testified that when she told him that she was having trouble 
with pain medication sometime after his son began living with her that he counseled her 
to go to meetings, get a sponsor and stay clean.  Id.  Given the unique circumstances of 
the relationship between the individual and his ex-girlfriend, I found plausible his 
explanation that he did not consider his relationship with his ex-girlfriend to be an 
“association” when he responded to the question posed during the 2011 PSI. Instead, he 
appears to have maintained an arms-length relationship with his ex-girlfriend, interacting 
with her by necessity for the well-being of their son. 
 
I cannot find, however, that the individual has mitigated the security concerns associated 
with the remaining allegations in the Notification Letter. With regard to all the allegations 
under Criterion F, except paragraph 6, I was not convinced that the individual did not 
deliberately lie.  
 
First, I rejected the individual’s various assertions about the PSS who conducted the 2011 
PSI. My careful review of the transcript of the 2011 PSI revealed that the PSS acted in a 
professional manner and was extremely careful in following up on the individual’s 
responses to ensure that he had not misunderstood any of the questions posed. In fact, the 
PSS was so thorough in her follow-up questions that there was little room for the 
individual to misinterpret any question posed, contrary to some of his contentions he 
raised at the hearing.6  
                                                 
6  For example, the individual testified that he thought a particular question about illegal drugs asked by the 
PSS during the 2011 PSI did not include any prescription medication.  When the DOE Counsel pointed out 
to the individual that the PSS had specifically asked him about his use of illegal or prescription drugs in a 
follow-up question, the individual abandoned his argument that he had misinterpreted the quesion. Id. at 
163-164.  
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Second, I did not find it credible that someone who has struggled so valiantly with an 
alcohol addiction like the individual has, and who prides himself on being open and 
honest, consistent with the tenets of Alcoholics Anonymous, would not recall what 
triggered his relapse from seven years of sobriety (i.e. the kind of alcoholic beverage and 
a rough approximation of the quantity consumed). In reaching this conclusion, I accorded 
only neutral weight to the testimony of the EAP Counselor and a physician from the DOE 
contractor both of whom suggested that the individual’s memory might be clouded by his 
past excessive alcohol consumption and drug use. I found more compelling the 
individual’s own admission at the hearing that he minimized his alcohol consumption and 
drug use at the 2011 PSI because he feared jeopardizing his security clearance and losing 
his job. This revelation appeared to me to be the true motivation for most of the 
individual’s inconsistent and misleading statements during the 2011 PSI. Moreover, I 
cannot excuse the individual’s falsifications based on his explanation that he simply had a 
“bad day” on the day of the 2011 PSI, in light of the large number of misstatements and 
erroneous information that the individual provided on the day in question. Furthermore, 
the individual’s falsifications were not limited to one isolated day in 2011. Rather, he 
misrepresented facts about his arrests for drugs and alcohol in his 2010 QNSP, lied about 
not ever having been hospitalized, treated or counseled for illegal drug use in the 2005 
PSI, and misstated the number of times and duration of his use of methamphetamines in 
his 2004 QNSP.  In the end, after carefully evaluating the individual’s demeanor and 
considering his testimony at the hearing, I find that the individual has not mitigated the 
extensive number of inconsistent statements and misrepresentations set forth under 
Criterion F, paragraphs 1 through 5 and 7 through 13, most of which appear to have been 
designed to minimize his addictions and present himself in the most favorable light 
possible.  
 
As for the allegations under Criterion L, the individual provided no explanation to 
mitigate the four charges subsumed under this criterion.   
 
C. Conclusion 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criteria F and L. After 
considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence 
presented at the hearing, I have found that the individual has not brought forth sufficient 
evidence to mitigate the security concerns associated with either criteria. I therefore 
cannot find that restoring the individual’s access authorization will not endanger the 
common defense and is clearly consistent with the national interest. Accordingly, I have 
determined that the individual’s access authorization should not be restored.  The parties  
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may seek review of this Decision by an Appeal Panel under the regulations set forth at 
10 C.F.R. § 710.28. 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: October 26, 2011 
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Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should not restore the Individual’s access authorization at this time.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization for 
several years.  DOE Ex. 3.  In March 2011, the Individual timely reported to the Local Security 
Office (LSO) his arrest for Driving Under the Influence (DUI) of alcohol.  DOE Ex. 8.  The 
incident prompted an April 2011 Personnel Security Interview (PSI).  DOE Ex. 11.  After the 
PSI, the LSO referred the Individual to a DOE consultant-psychiatrist (“the DOE psychiatrist”) 
for an evaluation.  The DOE psychiatrist evaluated the Individual in May 2011 and issued a 
report.  DOE Ex. 7.  After reviewing the Individual’s personnel security file, the LSO informed 
the Individual in a June 2011 Notification Letter that there existed derogatory information that 
raised security concerns under 10 C.F.R. § 710.8 (h) and (j) (Criteria H and J, respectively).  See 
Notification Letter, June 15, 2011.  The Notification Letter also informed the Individual that he 
was entitled to a hearing before a Hearing Officer in order to resolve the security concerns.  Id.      

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
 



- 2 - 
 

 
The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced 12 exhibits into the record (DOE Exs. 1-12) and presented the 
testimony of one witness, the DOE psychiatrist.  The Individual, represented by counsel, 
presented his own testimony, as well as the testimony of four witnesses: his wife, his counselor, 
and two friends.  See Transcript of Hearing, Case No. TSO-10087 (hereinafter cited as “Tr.”)  
The Individual also tendered three exhibits.  Indiv. Exs. 1-3. 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria H and J 
 

1. The Individual’s Alcohol Use and Related Facts  
 
The Individual began drinking alcohol while in college in the early 1970s.  DOE Ex. 11 at 68. He 
drank alcohol primarily in social situations, and his consumption increased over the years.  Id. at 
73-75.  In July 1993, the Individual was arrested for DUI.  DOE Ex. 11 at 50-52; DOE Ex. 7 at 3.  
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As a result, he was required to complete a court-ordered 16-hour alcohol counseling course.  
DOE Ex. 7 at 3.  The Individual’s alcohol consumption decreased after the 1993 DUI arrest and 
remained low for the next several years.  DOE Ex. 11 at 76-78.  In 2001, the Individual began 
drinking more frequently, due in part to depression stemming from a period of unemployment.  
Id. at 80-82.  The Individual regularly consumed one or two drinks each evening after work, but 
sometimes more.  Id. at 85-90.     
 
In March 2011, the Individual consumed three mixed drinks and one beer over approximately 
three to four hours while performing yard work.  Id. at 13-15.  He then left his home to perform 
several errands, and was ultimately pulled over by a police officer for speeding.  Id. at 24-25.  
During that stop, the police officer administered field sobriety tests, including a breathalyzer test 
on which the Individual registered a 0.11 breath alcohol content, higher than the legal limit of 
0.08.  Id. at 28-30.  The Individual was arrested for DUI at the scene and detained.  Id. at 33.    
 
As noted above, the Individual reported his arrest to the LSO. The LSO requested that the 
Individual participate in a PSI in March 2011, the purpose of which was to discuss both the arrest 
and the Individual’s alcohol usage in general, and subsequently referred the Individual to the 
DOE psychiatrist for an evaluation.  DOE Exs. 7, 11.  Following the evaluation, the DOE 
psychiatrist diagnosed the Individual with Alcohol Abuse.  DOE Ex. 7 at 11.  The DOE 
psychiatrist further opined that the Individual did not demonstrate adequate evidence of 
rehabilitation and reformation.  Id.  He concluded that in order to demonstrate adequate evidence 
of rehabilitation and reformation, the Individual should either attend Alcoholics Anonymous 
(AA) meetings for one year or an alcohol abuse treatment program for six months and establish a 
minimum of two years of abstinence from alcohol (alternatively, if the Individual did not attend 
AA meetings or complete a treatment program, he must demonstrate three years of abstinence).  
Id. at 11-12.  
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  It is well-established that excessive use of alcohol raises security concerns because 
“excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  
See also Personnel Security Hearing, Case No. TSO-0678 (2008).  In light of the DOE 
psychiatrist’s determination that the Individual met the criteria for Alcohol Abuse, a condition 
which causes or may cause a significant defect in his judgment and reliability, as well as the 
Individual’s March 2011 DUI arrest, the LSO properly invoked Criteria H and J.  
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B. Whether the Individual Has Mitigated the Security Concerns  
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his … issues of alcohol abuse, provides evidence of 
actions taken to overcome this problem, and has established a pattern of abstinence (if alcohol 
dependent) or responsible use (if an alcohol abuser),” and that “the individual has successfully 
completed inpatient or outpatient counseling or rehabilitation along with any required aftercare, 
has demonstrated a clear and established pattern of modified consumption or abstinence in 
accordance with treatment recommendations … and has received a favorable prognosis by a duly 
qualified medical professional or a licensed clinical social worker who is a staff member of a 
recognized alcohol treatment program.”  Guideline G, ¶ 23.   
 
At the hearing, the Individual testified that he has been abstinent from alcohol since April 2011, 
approximately six months as of the hearing.  Tr. at 156.  According to the Individual, the May 
2011 evaluation with the DOE psychiatrist was a “real eye-opener.”  Tr. at 151.  Shortly after the 
evaluation, in June 2011, the Individual began meeting weekly with a substance abuse counselor.  
Tr. at 158; see also Indiv. Ex. 3.  In July 2011, he attended his first AA meeting, and obtained an 
AA sponsor in August 2011.  Tr. at  168, 173; see also Indiv. Ex.1.  After attending the initial 
AA meetings, the Individual realized that his alcohol consumption was a problem and he intends 
to never drink again.  Tr. at 179-81.  To help him maintain his abstinence, he intends to continue 
meeting with his counselor for at least one year.  Tr. at 194.  He also intends to continue 
participating in AA meetings for at least one year, and will likely continue in AA indefinitely.  
Tr. at 192.  The Individual has found the counseling sessions and AA meetings to be beneficial, 
but believes there is “more to learn.”  Tr. at 197.  The Individual’s testimony regarding his 
abstinence from alcohol and his intention to remain abstinent in the future was corroborated by 
the Individual’s wife and friends.  Tr. at 15, 17, 41, 58.  They testified that the Individual was 
very upset with himself following the March 2011 DUI arrest.  Tr. at 16, 45,  They also noted 
that they have no concerns regarding the Individual’s ability to maintain his abstinence in the 
future because he is “very dedicated,” and he follows through when he gives his word or sets a 
goal.  Tr. at 17, 43, 59.   
 
The Individual’s counselor also testified as to the Individual’s dedication to remaining abstinent.  
Tr. at 128.  He indicated that the Individual has been “diligent” in following his treatment 
recommendations and has developed insight into his alcohol problem.  Tr. at 79.  The 
Individual’s counselor opined that the Individual’s prognosis is good and that, as long as he 
continues to follow through on his treatment, he is likely to maintain his abstinence.   Tr. at 103, 
123, 130.   
    
After listening to the hearing testimony, the DOE psychiatrist did not change his diagnosis of 
alcohol abuse.  Tr. at 203.  He cited the Individual’s six-month period of abstinence as a positive 
factor, and believed that the Individual had made excellent progress in addressing his alcohol 
abuse problem, but noted that he had farther to go in his recovery.  Tr. at 202, 205.  The DOE 
psychiatrist opined that, as of the hearing, the Individual met the criteria for Alcohol Abuse in 
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early full remission.  Tr. at 205.  However, the DOE psychiatrist was generally impressed with 
the Individual’s treatment plan, and with his counselor in particular.  Tr. at 204.  As a result, the 
DOE psychiatrist amended his recommendations as to how the Individual could establish 
adequate evidence of rehabilitation and reformation.  He stated that, as long as the Individual 
continued with his current treatment program, he believed that the Individual would demonstrate 
adequate evidence of rehabilitation and reformation from his Alcohol Abuse diagnosis if he 
maintained one year of abstinence from alcohol.  Tr. at 206-07.  He concluded that the 
Individual’s current risk of relapse was “mild to moderate.”  Tr. at 212.   
 
Based on the foregoing, it is clear that the Individual has begun taking important steps to treat his 
alcohol problem.  He has acknowledged his alcohol problem, regularly attends substance abuse 
counseling sessions, and actively participates in AA meetings.  Nonetheless, I cannot conclude 
that he has adequately mitigated the security concerns raised by his alcohol use.  Although the 
Individual has remained abstinent for approximately six months as of the hearing, he has a 
history of significant alcohol consumption spanning over 30 years that includes two arrests for 
DUI.  In light of these factors, I find that the Individual is in the early stages of his recovery, and 
I agree with the DOE psychiatrist that a six-month period of abstinence is too short a time and 
that the Individual’s current risk of relapse remains elevated.  Consistent with OHA precedent in 
alcohol-related cases, I find that risk is unacceptably high.  See Personnel Security Hearing, 
Case No. TSO-0888 (2010); Personnel Security Hearing, Case No. TSO-876 (2010); Personnel 
Security Hearing, Case No. TSO-768 (2009). 
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H and J of the 
Part 710 regulations.  I also find that the Individual has not presented sufficient information to 
fully resolve those concerns.  Therefore, I cannot conclude that restoring the Individual’s 
suspended access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find 
that the DOE should not restore the Individual’s suspended access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: December 5, 2011 
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Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should not restore the Individual’s access authorization at this time.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor and has held a DOE access authorization since 
2001.  DOE Ex. 7.  In February 2011, the Individual reported potentially derogatory information 
to the Local Security Office (LSO).  DOE. Ex. 11.  This information prompted the LSO to 
request that the Individual participate in Personnel Security Interviews (PSI) in February and 
April 2011.  DOE Exs. 16, 17.  After the PSI, the LSO referred the Individual to a DOE 
consultant-psychologist (“the DOE psychologist”) for an evaluation.  The DOE psychologist 
evaluated the Individual in May 2011 and issued a report.  DOE Ex. 9.  After reviewing the 
Individual’s personnel security file, the LSO informed the Individual in a June 2011 Notification 
Letter that there existed derogatory information that raised security concerns under 10 C.F.R. 
§§ 710.8(h), (j), and (l) (Criteria H, J, and L, respectively).  See Notification Letter, June 27, 
2011.  The Notification Letter also informed the Individual that he was entitled to a hearing 
before a Hearing Officer in order to resolve the security concerns.  Id.       

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced 17 exhibits into the record (DOE Exs. 1-17) and presented the 
testimony of one witness, the DOE psychologist.  The Individual, represented by counsel, 
presented his own testimony, as well as the testimony of four witnesses: his wife, his brother, his 
supervisor, and a substance abuse counselor.  See Transcript of Hearing, Case No. TSO-1088 
(hereinafter cited as “Tr.”) 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criteria H, J, and L 
 

1. The Individual’s Alcohol Use and Related Facts  
 
The Individual began drinking alcohol in college in the late 1970s.  Tr. at 82; see also DOE Ex. 9 
at 3.  His consumption increased over the years as he developed a tolerance to alcohol.  Tr. at 83.  
The Individual’s drink of choice was beer and his alcohol consumption was “fairly consistent.”  
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Tr. at 82.  Until October 2010, the Individual typically consumed three to four beers on 
weeknights and six to twelve beers over the course of a weekend.  Tr. at 83.  Prior to his 2010 
DUI arrest, the Individual did not believe he had a problem with alcohol, despite having been 
arrested for DUI in 1991 and again 1997.  Tr. at 112-13; see also DOE Ex. 18 at 36.     
 
In October 2010, the Individual consumed approximately four beers over several hours while at 
home.  DOE Ex. 9 at 3.  He then left his home for a trip to visit a family member.  While driving, 
he consumed two more beers from a cooler he had in his car.  Id.  The Individual subsequently 
fell asleep while driving.  He woke up while his car was drifting to the right side of the road, and 
ultimately ran off the road and flipped his car after overcorrecting.  DOE Ex. 9 at 3; see also 
DOE Ex. 17 at 16-20, 28-30.  The Individual suffered serious injuries and was airlifted to a 
hospital.  Id.  As result of this incident, the Individual was charged with DUI in December 2010.  
Tr. at 85, DOE Exs. 11, 12. 
 
The Individual reported the DUI arrest and citation to the LSO in February 2011, four months 
after the incident and two months after he was formally charged.  DOE Ex.11.  Due to concerns 
raised by this information, the LSO requested that the Individual participate in PSIs in February 
and April 2011, the purpose of which was to discuss both the DUI arrest and the Individual’s 
alcohol usage in general, and subsequently referred the Individual to the DOE psychologist for 
an evaluation.  DOE Exs. 9, 16-17.  Following the evaluation, the DOE psychologist diagnosed 
the Individual with “Alcohol Abuse in Early Full Remission.”  DOE Ex. 9 at 8.  The DOE 
psychologist further opined that the Individual did not demonstrate adequate evidence of 
rehabilitation and reformation.  Id. at 9.  She concluded that in order to demonstrate adequate 
evidence of rehabilitation and reformation, the Individual must “attend Alcoholics Anonymous 
(AA) meetings on at least a weekly basis for a year, obtain a sponsor, and begin working the 12-
step program,” as well as remain completely abstinent from alcohol for at least two years.  Id.    
 

2. The Associated Security Concerns  
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h).  Criterion J relates to conduct indicating that the Individual has “been, or 
is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed 
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. 
§ 710.8(j).  It is well-established that excessive use of alcohol raises security concerns because 
“excessive alcohol consumption often leads to the exercise of questionable judgment or the 
failure to control impulses, and can raise questions about an individual’s reliability and 
trustworthiness.”  Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information (issued on December 29, 2005 by the Assistant to the President for 
National Security Affairs, The White House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  
See also Personnel Security Hearing, Case No. TSO-0678 (2008).2  In light of the DOE 

                                                            
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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psychologist’s determination that the Individual met the criteria for Alcohol Abuse, which may 
cause a significant defect in his judgment and reliability, as well as the Individual’s three DUI 
arrests, the LSO properly invoked Criteria H and J.  
 
Criterion L concerns circumstances tending to show that the Individual is “not honest, reliable, or 
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, 
coercion, exploitation, or duress which may cause the individual to act contrary to the best 
interests of the national security.”  10 C.F.R. § 710.8(l).  It is well-established that criminal 
conduct, such as being arrested for DUI, raises doubts as to an individual’s honesty, reliability 
and trustworthiness, and raises security concerns under Criterion L.  See Adjudicative 
Guidelines, Guideline J, ¶ 30 (“Criminal activity creates doubt about a person’s judgment, 
reliability, and trustworthiness.  By its very nature, it calls into question a person’s ability or 
willingness to comply with laws, rules and regulations.”); see also Personnel Security Hearing, 
Case No. TSO-0507 (2007).  Similarly, other conduct casting doubt on an individual’s 
willingness to comply with rules or regulations – in this case, failing to comply with DOE 
reporting requirements – also calls into question an individual’s honesty, trustworthiness, and 
reliability.3  See Adjudicative Guidelines, Guideline E, ¶ 16(c).  Given the Individual’s history of 
alcohol-related arrests, his failure to timely report his October 2010 DUI arrest, and failure to 
provide accurate information regarding the two earlier DUI arrests, the LSO had sufficient 
grounds to invoke Criterion L. 
 
B. Whether the Individual Has Mitigated the Security Concerns  
 

1. Criteria H and J – the Individual’s Alcohol Use  
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his … issues of alcohol abuse, provides evidence of 
actions taken to overcome this problem, and has established a pattern of abstinence (if alcohol 
dependent) or responsible use (if an alcohol abuser),” and that “the individual has successfully 
completed inpatient or outpatient counseling or rehabilitation along with any required aftercare, 
has demonstrated a clear and established pattern of modified consumption or abstinence in 
accordance with treatment recommendations … and has received a favorable prognosis by a duly 
qualified medical professional or a licensed clinical social worker who is a staff member of a 
recognized alcohol treatment program.”  Guideline G, ¶ 23.   
 
At the hearing, the Individual testified that he has been abstinent from alcohol since the night of 
his most recent DUI arrest in October 2010, approximately 11 months as of the hearing.  Tr. at 
93-94.  Unlike after his 1991 and 1997 DUIs, where he did not believe he had an alcohol 
problem, he acknowledged after his October 2010 accident and the resulting DUI charges that he 
suffered from Alcohol Abuse.  Tr. at 123-24.  He does not believe he can drink in moderation 
and intends to remain abstinent from alcohol in the future.  Tr. at 97, 128.  He also noted that 
being abstinent from alcohol has not been difficult for him.  Id.  The Individual’s testimony 
regarding his abstinence from alcohol and his intention to remain abstinent in the future was 

                                                            
3 As further grounds for raising a concern regarding the Individual’s failure to timely report his October 2010 DUI 
arrest, the LSO noted in the Notification Letter the fact that the Individual had provided inconsistent, incorrect or 
incomplete information on previous security questionnaires regarding his 1991 and 1997 DUI arrests.  
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corroborated by the Individual’s wife, his brother, and his supervisor.    Tr. at 19, 22, 65, 75, 77.  
Each of them has noticed positive physical and emotional changes in the Individual since he 
stopped drinking.  Tr. at 11, 55, 78.   
 
In addition to acknowledging that he has an alcohol problem and becoming abstinent, the 
Individual has begun taking steps to treat his alcohol problem.  He completed an intensive 
outpatient substance abuse treatment program (IOP) in early 2011 which consisted of 24 three-
hour sessions and did well in the program.  Tr. at 34-36; 94-95.   He also began attending AA 
meetings in January 2011 and continues to attend those sessions weekly.  Tr. at 95-97; see also 
Tr. at 15-17.  He does not yet have an AA sponsor, although he has identified an individual he 
intends to ask to sponsor him, and he has completed the first step of the 12-step program.  Tr. at 
116-19.        
 
After listening to the hearing testimony, the DOE psychologist did not change her diagnosis of 
alcohol abuse in early full remission.  Tr. at 139.  She noted, however, that the Individual had 
maintained approximately 11 months of abstinence as of the date of the hearing and that, once he 
reaches the 12-months of abstinence, she would consider his alcohol abuse to be in sustained full 
remission.  Tr. at 144.  The DOE psychologist also noted that the programs in which the 
Individual has participated – the IOP and AA – have been beneficial.  Tr. at 140.  However, she 
believed that, although the Individual is “well on his way,” he is not yet rehabilitated from 
alcohol abuse.  Tr. at 142.  She reiterated the importance to the Individual’s recovery of working 
with an AA sponsor.  Tr. at 141.  She also continued to believe that the Individual needed to 
attain two years of abstinence in order to be rehabilitated and reformed from alcohol abuse.  Tr. 
at 142.  In that regard, the DOE psychologist opined that the Individual’s current risk of relapse 
remains slightly elevated at a low-to-moderate level.  Tr. at 145.       
 
Based on the foregoing, it is clear that the Individual has begun taking important steps to treat his 
alcohol problem.  He has acknowledged his alcohol problem, has attended a substance abuse 
program, and attends AA meetings weekly.  Nonetheless, I cannot conclude that he has mitigated 
the security concerns raised by his alcohol use.  Although the Individual has remained abstinent 
for approximately 11 months as of the hearing, this is insufficient to mitigate the more than 30-
year history of heavy drinking, a history that included several incidents of risky drinking which 
resulted in his DUI arrests.  In light of these factors, I agree with the DOE psychologist that the 
Individual’s current risk of relapse remains elevated.  Consistent with OHA precedent in alcohol-
related cases, I find that risk is unacceptably high.  See Personnel Security Hearing, Case No. 
TSO-0888 (2010); Personnel Security Hearing, Case No. TSO-876 (2010); Personnel Security 
Hearing, Case No. TSO-768 (2009). 
 

2. Criterion L – The Individual’s Unusual Conduct  
 
The security concerns listed in the Notification Letter fall into two distinct groups – the 
Individual’s pattern of arrests and the Individual’s failure to timely report his October 2010 DUI 
arrest.  With respect to the arrests, each of those incidents was alcohol-related and, therefore, tied 
to the concerns regarding the Individual’s alcohol use listed above under Criteria H and J.  
Because I have found that the Individual has not yet mitigated the Criteria H and J concerns 
pertaining to his alcohol abuse, I cannot conclude that he has mitigated the related Criterion L 
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concerns.  Once the Individual resolves the security concerns raised by his use of alcohol, the 
Criterion L concerns regarding his alcohol-related arrests will also be mitigated.  See, e.g., 
Personnel Security Hearing, Case No. TSO-0980 (2011). 
 
The remaining issue of the Individual’s failure to timely report his October 2010 DUI arrest is a 
serious matter.  The Individual acknowledged at the hearing that he was aware of DOE’s 
reporting requirements.  Tr. at 101-02.  He stated that he did not intend to conceal the accident 
and resulting DUI charge from the DOE.  Tr. at 88.  The Individual offered several reasons for 
his delay in reporting the information.   He stated that he was not immediately charged with DUI 
following the accident due to his injuries, and he was waiting to report the incident until he had 
more information.  Tr. at 85-86.  He acknowledged, however, that he believed charges were 
imminent.  Tr. at 130.  The Individual also testified that he was embarrassed about the incident 
and concerned about the ramifications it would have for his security clearance and, ultimately, 
his job.  Tr. at 85, 103-04, 131.  Finally, the Individual admitted that he is often not “a proactive 
person in difficult situations.”  Tr. at 85.   
 
The Adjudicative Guidelines set forth possible ways to mitigate security concerns raised by an 
individual’s unreliable conduct, such as concealing information or otherwise failing to comply 
with rules and regulations.  For example, the Guidelines set as a mitigating condition that “the 
individual made prompt, good-faith efforts to correct the . . .  concealment . . . before being 
confronted with the facts.”  Adjudicative Guidelines, Guideline E, ¶ 17(a).  Another mitigating 
condition is that “the offense is so minor, or so much time has passed, or the behavior is so 
infrequent, or it happened under such unique circumstances that it is unlikely to recur and does 
not cast doubt on the individual’s reliability, trustworthiness, or good judgment.”  Id., Guideline 
E, ¶ 17(c).   
 
In this case, I cannot find that the Individual has mitigated the security concerns raised by his 
delay in reporting his most recent DUI arrest.  As an initial matter, I question for several reasons 
the credibility of the Individual’s assertion that he did not intend to conceal the arrest from the 
DOE.  There is no dispute that the Individual was aware of the DOE’s reporting requirements.  
Tr. at 101-02.  Even accepting as true the Individual’s assertion that he did not report the October 
2010 incident because he was not sure if charges would be filed against him, the Individual 
received notice of the charges in December 2010, two months before he ultimately reported the 
information to the DOE.  Tr. at 85.  Moreover, rather than contacting the LSO after learning of 
the charges in December 2010, the Individual instead contacted his brother, a clearance holder 
through another agency, to request that his brother ask his security office about the possible 
ramifications of reporting an arrest.  Tr. at 75,103.  In fact, the Individual reported the DUI 
charges to the DOE only after being required to do so by his supervisor, after the Individual 
informed the supervisor of the arrest and requested time off in order to attend to the legal matters 
stemming from the DUI.  Tr. at 53, 58-63, 104.  
 
Finally, I am troubled by the Individual’s explanation that he delayed reporting the DUI to the 
LSO partly due to embarrassment and concern about the consequences.  The DOE security 
program is based on trust and the agency relies on its clearance-holders to report unfavorable 
information regardless of whether they are embarrassed by it or unsure of the consequences.  
When an individual fails to report unfavorable information, it leads the DOE to question whether 
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that individual can be trusted to report any such information in the future.  In this case, given the 
Individual’s handling of this matter and his own admission that he is not “proactive in difficult 
situations,” serious doubts remain regarding the Individual’s candor and trustworthiness in 
reporting potentially negative information in the future.  As a result, I cannot conclude that he 
has resolved the security concerns raised by his failure to timely report his DUI arrest.  See 
Adjudicative Guidelines, Guideline E, ¶ 17(c); see also Personnel Security Hearing, Case No. 
TSO-0911 (2010); Personnel Security Hearing, Case No. TSO-0740 (2009).     
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criteria H, J and L of 
the Part 710 regulations.  I also find that the Individual has not presented sufficient information 
to fully resolve those concerns.  Therefore, I cannot conclude that restoring the Individual’s 
suspended access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find 
that the DOE should not restore the Individual’s suspended access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: November 22, 2011 
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Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual’s suspended 
DOE access authorization should be restored.  For the reasons detailed below, I find that the 
DOE should restore the Individual’s access authorization.   
 
I. BACKGROUND 
 
The Individual is employed by a DOE contractor in a position that requires him to hold a DOE 
access authorization.  DOE Exhibit (Ex.) 3.  In March 2011, the Individual reported to the Local 
Security Office (LSO) potentially derogatory information, which prompted the LSO to request 
that the Individual participate in a Personnel Security Interview (PSI) in April 2011.  DOE 
Exs. 9, 10.  After the PSI, the LSO referred the Individual to a DOE consultant-psychologist 
(“the DOE psychologist”) for an evaluation.  The DOE psychologist evaluated the Individual in 
May 2011 and issued a report.  DOE Ex. 7.  After reviewing the Individual’s personnel security 
file, the LSO informed the Individual in a June 2011 Notification Letter that there existed 
derogatory information that raised security concerns under 10 C.F.R. § 710.8(h) (Criterion H).  
See Notification Letter, June 27, 2011.  The Notification Letter also informed the Individual that 
he was entitled to a hearing before a Hearing Officer in order to resolve the security concerns.  
Id.       

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter.  DOE Ex. 2.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced ten exhibits into the record (DOE Exs. 1-10) and presented the 
testimony of one witness, the DOE psychologist.  The Individual, represented by counsel, 
presented his own testimony, as well as the testimony of two witnesses: his friend/co-worker and 
his wife.  The Individual also tendered two exhibits.  Indiv. Exs. A-B.  See Transcript of Hearing, 
Case No. TSO-1089 (hereinafter cited as “Tr.”) 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
A. The Security Concern  
 
In March 2011, the Individual was hospitalized at a psychiatric facility for evaluation and 
treatment after he threatened to commit suicide during an argument with his then-wife.  Tr. at 19-
22; see also DOE Ex. 9.  The Individual timely reported the hospitalization to the LSO, which 
requested that the Individual participate in a PSI.  DOE Ex. 9.  During the April 2011 PSI, the 
Individual acknowledged threatening suicide in March 2011.  DOE Ex. 10 at 45.  He also 
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admitted making an earlier suicide threat in December 2009 during another argument with his 
wife.  Id. at 160-61.  Following the PSI, the LSO referred the Individual to the DOE psychologist 
for an evaluation.  DOE Ex. 7, 10.  When the DOE psychologist evaluated the Individaul, she 
diagnosed him with Cyclothymic Disorder, a mood disorder which causes or may cause a defect 
in judgment or reliability.  DOE Ex. 7 at 9.  The DOE psychologist based her diagnosis on the 
fact that the Individual exhibited the presence of hypomania and some depressive symptoms 
since 2009, but no “manic or major depressive episode.”  DOE Ex. 7 at 9.  The DOE 
psychologist further indicated in her report that, although the Individual’s medications have been 
beneficial to him, his medication regimen may have been “culpable in increasing his emotional 
instability” prior to his March 2011 hospitalization, and must be closely monitored.  Id.   
 
Criterion H concerns information that a person has “an illness or mental condition of a nature 
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed 
clinical psychologist causes, or may cause, a significant defect in judgment or reliability.” 
10 C.F.R. § 710.8(h); see also Adjudicative Guidelines, Guideline I, ¶ 27.  It is well-established 
that a diagnosis of a mental health disorder raises security concerns under Criterion H.  See id.,   
Personnel Security Hearing, Case No. TSO-0903 (2010); Personnel Security Hearing, Case No. 
TSO-0880 (2010).2 Based on the Individual’s suicide threats in December 2009 and March 2011, 
his March 2011 hospitalization, and the DOE psychologist’s opinion that the Individual meets 
the criteria for Cyclothymic Disorder, I find that the LSO properly invoked Criterion H.   
 
B. Whether the Individual Has Mitigated the Security Concerns 
 
The Adjudicative Guidelines set forth several conditions which may serve to mitigate security 
concerns associated with an individual’s mental or psychological condition.  Those conditions 
include: “(a) the identified condition is readily controllable with treatment, and the individual has 
demonstrated ongoing and consistent compliance with the treatment plan; (b) the individual has 
voluntarily entered a counseling or treatment program . . . and the individual is currently 
receiving counseling or treatment with a favorable prognosis by a duly qualified mental health 
professional; [and] (c) [a] recent opinion by a duly qualified mental health professional . . .  that 
an individual’s previous condition is under control or in remission, and has a low probability of 
recurrence or exacerbation.”  See The Adjudicative Guidelines, Guideline I, ¶ 29.  As explained 
below, the Individual has mitigated the security concern.     
 
The Individual has long been aware that he has a mood disorder that requires treatment.  He has 
been previously diagnosed with Bipolar Disorder, although he has never experienced the 
episodes of mania or severe depression that are typical of that disorder.  Tr. at 30, 42; see also 
DOE Ex. 10 at 65-66.  The Individual has been prescribed medications to control his mood for 
over twenty years due to “mood cycling.”  Tr. at 13, 16-17.  He regularly meets with a 
psychiatrist who monitors his medications and evaluates the Individual’s mood and emotional 
stability.  Tr. at 30-31.  He also regularly meets with a counselor as needed to evaluate his mood 
and stability.  Tr. at 31-32. 

                                                            
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
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Despite his long-standing mood disorder, the only cited incidents of questionable judgment are 
the two incidents at issue.  Tr. at 15-16.  His first marriage, despite ending in divorce, lasted 26 
years and did not involve any major domestic problems or incidents.  Tr. at 14.  Moreover, the 
Individual has been employed as a firefighter at a DOE site for nearly 20 years, a position of 
trust often involving high levels of stress, and he has not had any disciplinary issues or security-
related incidents during his career.  Tr. at 11-12, 51-52.   
 
The two suicide threats occurred during the Individual’s second marriage, which lasted 
approximately four years, was turbulent, and involved serious arguments.  Tr. at 15-19.  The 
Individual attributed his suicide threats to a desire to gain his wife’s attention during two such 
arguments.  Tr. at 17-19; see also Tr. at 87 (DOE psychologist).   There is also a consensus that 
the Individual’s medication regimen at the time of those incidents contributed to the emotional 
instability that caused him to make suicide threats while arguing with his wife.  Tr. at 23; DOE 
Ex. 7 at 9.   
 
Following his hospitalization, the Individual took steps to address the issues that led to the two 
incidents.  He and his second wife divorced immediately following his hospitalization and no 
longer have any contact.  Tr. at 43.  The Individual’s psychiatrist also adjusted his medication, 
and the Individual now feels that his mood is well-managed.  Tr. at 23; see also DOE Ex. 8 at 1-
2 (letters from Individual’s psychiatrist and counselor).  Since the hospitalization and divorce in 
March 2011, and the subsequent adjustments to his medications, the Individual has been much 
happier and feels emotionally stable.  Tr. at 26.  He takes his medications consistently.  Tr. at 30.  
As noted above, he also continues to meet with his psychiatrist regularly and with his counselor 
as needed in order to ensure that his mood disorder is properly managed.  Tr. at 30-31. 
 
The Individual’s domestic life is also much calmer since his March 2011 hospitalization.  He met 
his current wife in July 2011, and was married in September 2011.  Tr. at 12, 23.  Their 
relationship is a source of happiness and stability for the Individual.  Tr. at 24.  They share many 
common interests, have supportive families, and are very communicative with one another.  Tr. 
at 24, 66-67,   The Individual’s wife is aware that he has been diagnosed with a mood disorder 
and has seen the Individual take his medications as prescribed.  Tr. at 27, 68-69.  She has not 
witnessed any troubling mood shifts or emotional instability on the part of the Individual.  Tr. at  
69, 73.   
   
Finally, it is undisputed that the Individual’s condition is controllable with medications.  See, 
e.g., Tr. at 83-84.  The DOE psychologist concluded that the Individual’s mood disorder does not 
seem to have caused a defect in the Individual’s judgment or reliability, with the exception of the 
two domestic incidents with his second wife noted above.  Tr.. at 85-86; DOE Ex. 7 at 9.  She 
further noted that the Individual’s current treatment of his mood disorder is appropriate and 
appears to be effective.  Tr. at 84-85, 88.  She concluded that the Individual’s mental condition is 
currently stable and “going forward the prognosis is good.”  Tr. at 87-88. 
 
Based on the foregoing, I find that the Individual has provided evidence of an appropriate 
treatment plan, a willingness and ability to comply with that treatment plan, and positive changes 
in his domestic life, which was the only area in which his condition had manifested itself.  
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Therefore, I find that the Individual has presented adequate evidence of rehabilitation and 
reformation from a mental illness or condition which causes or may cause a significant defect in 
his judgment or reliability, and, consequently, he has mitigated the Criterion H concerns cited in 
the Notification Letter.  See The Adjudicative Guidelines, Guideline I, ¶ 29; see also, e.g., 
Personnel Security Hearing, Case No. TSO-0822 (2010) (individual who engaged in counseling 
consistently and complied with medications demonstrated low risk of relapse); Personnel 
Security Hearing, Case No. TSO-0428 (2007) (concerns raised by individual’s mental health 
condition mitigated by evidence that individual’s condition was under control and risk of 
demonstrating a defect in judgment or reliability in the future was low). 
 
IV. CONCLUSION 
 
Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criterion H of the Part 
710 regulations.  I also find that the Individual has presented sufficient information to resolve 
those concerns.  Therefore, I conclude that the Individual’s holding a DOE access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE should restore the 
Individual’s suspended access authorization.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: November 21, 2011 
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William M. Schwartz, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1  For the reasons set forth below, I conclude that the individual’s security 
clearance should be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  As the terms of his access authorization require, the individual 
reported that he had entered into bankruptcy in October 2009.  Exhibit 10.  The local security office 
(LSO) summoned the individual for an interview with a personnel security specialist. Exhibit 13 
(Transcript of December 15, 2009, Personnel Security Interview (2009 PSI)).  During that interview, 
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the individual identified gambling as one of several causes of his bankruptcy.  Id. at 10, 39.  At a 
second interview in 2011, a personnel security specialist discussed with the individual his history of 
gambling and the counseling he had received to help him control it. Exhibit 12 (Transcript of 
April 18, 2011, Personnel Security Interview (2011 PSI)) at 11-41. After the 2011 PSI, the LSO 
referred the individual to a local psychiatrist (“the DOE psychiatrist”) for an agency-sponsored 
evaluation.  The DOE psychiatrist prepared a written report, setting forth the results of that 
evaluation, and sent it to the LSO.  Exhibit 8. Based on this report and the rest of the individual’s 
personnel security file, the LSO determined that derogatory information existed that cast into doubt 
the individual’s eligibility for access authorization.  The LSO informed the individual of this 
determination in a Notification Letter that set forth the DOE’s security concerns and the reasons for 
those concerns. Exhibit 1.  The Notification Letter also informed the individual that he was entitled 
to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his 
eligibility for access authorization.  
 
The individual requested a hearing on this matter.  The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer.  The DOE introduced 14 exhibits into the record of this 
proceeding and presented the testimony of the DOE psychiatrist at the hearing.  The individual 
presented the testimony of four witnesses, in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
The following information was obtained from the individual’s PSIs and the DOE psychiatrist’s 
report.  
 
A.  The Individual’s Mental Health Problem   
 
After relocating in 2003 to a city with casinos, the individual began gambling, primarily at slot 
machines.  Exhibit 12 at 10.  At first, he and his wife visited the casinos as a form of entertainment.  
Exhibit 13 at 68.  Over time, however, he spent more time and money at the casinos, both with and 
without his wife.  At the same time, a number of family events, including his mother’s death, a son 
returning from military service with disabilities, a daughter getting carjacked, and mounting bills for 
house and car repairs, all weighed on the individual.  Exhibit 13 at 9-11.  He stated in his 2011 PSI 
that playing the slot machines offered him release from the stresses he faced in his personal life, 
allowing him to “go numb.”  Exhibit 12 at 11-13.  On occasion, he hid his gambling from his wife, 
lying to her about his destination when he was leaving the house.  Exhibit 13 at 73.  He also gambled 
in the hope that he would make money to pay off his credit card debts or to pay for car repairs.  Id. 
at 76.  He would intend to limit his spending, but withdraw more money on his credit cards when he 
reached his limit.  Exhibit 12 at 15. His gambling reached a peak in 2009, by which point he had 
amassed $12,000 to $14,000 of gambling debt within a 12-month period.  Exhibit 13 at 39.  He 
realized he had lost control of his gambling urges when he had borrowed the maximum amounts on 
his credit cards and spent all the spare cash.  Id. at 18, 66.  Early in 2009, he enrolled in a counseling 
program, recommended by a gambling hotline, that addressed compulsive behaviors of all types, 
including gambling.  Id. at 18.  The program stressed controlling one’s urges to gamble rather than 
refraining entirely from gambling.  Exhibit 12 at 23.  In March 2010, after roughly a year of 
attendance, the individual left the program, because he felt he had learned to control his gambling 
and had a safety net of family to support him.  Id. at 21-23.  After leaving the program, the 
individual played the slot machines two or three more times, the last of which was in January 2011.  
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Id. at 26.  Each time, he strictly limited the amount that he gambled, but nevertheless felt remorseful 
for gambling and disappointed at his failure to control his urges.  Id. at 26-27. 
 
On May 25, 2011, the DOE psychiatrist evaluated the individual.  After reviewing the individual’s 
personnel security file and his file from the counseling program, she conducted an interview. The 
DOE psychiatrist stated in her evaluative report that the individual meets the criteria for pathological 
gambling, as set forth in the American Psychiatric Association’s Diagnostic and Statistical Manual 
of Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR).  Exhibit 8 at 13.  She also stated 
that, in her opinion, pathological gambling is a mental condition that causes or may cause a 
significant defect in judgment or reliability.  Id.  She expressed her opinion that the disorder had not 
yet been adequately treated or controlled, and stated that most prudent clinicians agree that total 
abstinence from gambling would be the “desired goal” of treating this compulsive disorder.  Id.  
 
B. The Notification Letter 
 
Much of the derogatory information set forth in the preceding section is cited in the Notification 
Letter, as it creates a substantial doubt as to the individual’s eligibility to hold a clearance. This 
information pertains to paragraphs (h) and (l) of the criteria for eligibility for access to classified 
matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Under Criterion H, derogatory 
information that may raise a security concern is defined as “[a]n illness or mental condition which, 
in the opinion of a psychiatrist . . . causes or may cause a significant defect in judgment or 
reliability.”  10 C.F.R. § 710.8(h).  Criterion L concerns derogatory information that indicates that 
an individual has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend to 
show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe 
that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security.”    10 C.F.R. § 710.8(l). 
 
As support for the Criterion H concerns, the letter cites the individual’s diagnosis of pathological 
gambling.  Exhibit 1.  The factual bases for the Criterion L concerns are his significant gambling 
debts that contributed to his 2009 bankruptcy and his admission of  the following:  that he has a 
gambling problem, that he gambled to escape the stresses in his life, that he could not limit the time 
or money he spent gambling, that he gambled to recoup gambling losses (“chased” his losses), that 
he gambled to pay off other debts, that he hid his gambling at times from his wife, and that he had 
unsuccessfully attempted to stop gambling.  Id.  
 
C. The DOE’s Security Concerns 
 
The derogatory information set forth above adequately justifies the DOE’s invocation of Criteria H 
and L, and raises significant security concerns.  Mental conditions that impair an individual’s 
judgment, reliability or trustworthiness can raise questions about an individual’s eligibility to hold 
access authorization.  See Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), at 
Guideline I.  Compulsive or addictive gambling, in particular, as indicated by an unsuccessful 
attempt to stop gambling, chasing losses, or borrowing money to fund gambling, may indicate poor 
self-control or lack of judgment, and can therefore raise questions about an individual’s reliability, 
trustworthiness, and ability to protect classified information.   Id. at Guideline F. 
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III. REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV. FINDINGS OF FACT AND ANALYSIS 
 
I find that the derogatory information set forth by the LSO in its Notification Letter constitutes 
factually accurate information about the events that support its national security concerns under 
Criteria H and L.  At the hearing, however, the record was more fully developed regarding these 
events, as I discuss below. 
 
The individual testified that gambling slowly took control of him.  The first counseling program he 
attended helped him gain some self-knowledge and willpower, but he left that program with tools 
only to control his gambling, not to abstain from it.  Transcript of Hearing (Tr.) at 86.  After 
studying the DOE psychiatrist’s report, he realized that he needed more help regarding his gambling 
problem, and that he should abstain from gambling rather than attempting to control it.  Id. at 92.  He 
accepted the DOE psychiatrist’s opinion that his gambling was not merely a compulsion, as the 
counselors in the first program had taught him, but rather a mental condition that could benefit from 
further treatment. Id. at 81-82, 92.  As a result, he sought treatment from a psychologist in July 2011, 
and started attending Gamblers Anonymous (GA), with a sponsor, at the same time.  Id. at 82, 83.  
Through his therapy and GA, he has learned that willpower alone does not lead to abstinence.  Id. 
at 85.  In his sessions with his psychologist, he has examined the motivation for his gambling, and 
GA has helped him renew spiritual principles he had lost in 2003.  Id. at 86, 111.  With his GA 
sponsor, he has studied the 12 Steps of the GA program, and will continue to do so.  Id. at 157.  He 
intends to continue to participate in GA for the rest of his life.  Id. at 99. He maintains that he no 
longer has any urge to gamble, but if he were to feel himself at risk, he would turn to his support 
team that he stated to be his wife, his three children, his GA sponsor, the GA community, his 



 
 - 5 - 
 
psychologist, his brother, his manager, and his pastor, all of whom are familiar with his efforts to 
abstain from gambling. Id. at 104. 
  
The individual’s treating psychologist testified about the individual’s progress since they began 
meeting in July.  By the time of the hearing, they had met in ten hour-long sessions on a weekly 
basis.  Id. at 128.  He stated that he was comfortable that the individual could stop treatment at this 
point, but that they will continue until the individual is comfortable with that decision as well.  Id. at 
137.  In their sessions, they have examined the individual’s motivation for gambling, which he 
believes can be traced back to resentment for having to weather sad events in his youth and an 
accompanying sense of entitlement to have fun now.  Id. at 129.  In addition, they explored the 
nature of the individual’s gambling as an impulse disorder, a prime example of which was his last 
gambling episode in January 2011, which he admits was a means of getting back at his wife.  Id. at 
129, 141.  Through their sessions, the individual has learned that his impulsiveness to play the slot 
machines in order to “go numb” did not in fact relieve stress, as it went out of control, interfering 
with his familial relations and his work.  Id. at 130.  While the earlier counseling program endorsed 
controlled gambling, the psychologist does not; he requires abstinence, as he would for other 
addictions.  Id. at 131.  When they first met, the psychologist required the individual to start 
attending GA and to find a sponsor.  Id. at 132.  He testified that the individual has made excellent 
progress, because the individual was not defensive, but rather was ready to work on his problem by 
the time they started meeting.  Id. at 138.  He believes the individual was sincere in engaging in the 
therapeutic process, and not merely participating in order to save his job.  Id. at 132-33.  As 
evidence, he stated that the individual had been offered a new position for which no security 
clearance was needed; the individual could have stopped treatment at that moment and moved on, 
but he continued with therapy in an effort to resolve his problem.  Id. at 134.  When questioned 
about the individual’s prognosis, the psychologist began by stating that the diagnosis of pathological 
gambling will apply for the duration of the individual’s life.  The individual’s disorder is in early 
sustained remission, as less than one year has passed since his last relapse.  Id. at 145.  The 
psychologist was confident, however, that the individual recognizes what triggers his urge to gamble 
and will act appropriately.  Id. at 138.  He was also confident that there will be no relapses in the 
future and that the individual’s condition will continue to improve with time. Id. at 141, 145.  He 
will get through stressful times, when the risk of relapse is higher, with the support of his family and 
friends, because he understands the disorder now.  Id. at 146. 
 
The individual’s wife and GA sponsor offered testimony that supports the treating psychologist’s 
opinion.  The wife, who has been married to the individual for 15 years, testified that his gambling 
slowly and gradually changed his nature, from focusing on his children, wife and church to being 
more distant and withdrawn.  Id. at 10-11.  She stated that it took six years, from 2003 to 2009, for 
his gambling to spiral out of control.  Id. at 21.  She did not feel uncomfortable with his gambling 
until about 2008.  Id. at 28.  Gambling became a true issue in 2009, when their financial difficulties 
led to bankruptcy.  Id. at 12.  Through the first counseling program, the individual’s behavior 
improved markedly:  he stopped gambling, admitted he had been lying to her, began repaying debts, 
and resumed acting responsibly.  Id. at 12-13.  When she saw the DOE psychiatrist’s evaluative 
report, she disagreed with the diagnosis; she felt it was two years too late:  accurate in 2009, but no 
longer so in 2011.  She testified that her husband, however, accepted it wholeheartedly, and set 
about following its recommendations.  Id. at 14.  He now meditates daily on GA principles, and has 
reconnected with his spirituality.  Id. at 32-33.  As a result, the individual’s patience and 
communication have improved beyond the progress he made in his first counseling program.  Id. at 
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15, 32.   
 
The GA sponsor was clearly impressed with the individual’s progress once he started the program.  
He testified that, in his opinion, the individual truly wanted to understand his gambling problem: he 
was honest, terrified, and courageous. Id. at 43-44.  Having met with the individual intensively since 
August 2011, he is convinced that the individual has maintained absolute abstinence from gambling. 
As someone who has mentored other GA participants for 11 years, he felt he would be able to detect 
whether someone is gambling. Id. at 38, 47.  He sees no weakness in the individual that might 
induce him to relapse; moreover, he believes that the pain gambling caused the individual is a strong 
disincentive.  Id. at 54.  Finally, he approved of the individual’s support group; he noted that his wife 
and daughter had attended GA sessions.  Id. at 60.  He sees the individual’s commitment to GA and 
sincerity in his abstinence through his offering to act as a temporary sponsor himself, reaching out to 
others and welcoming them into GA.  Id. at 56. 
 
After hearing the testimony of all the witnesses, the DOE psychiatrist provided a revised evaluation 
of the individual.  She agreed with the psychologist that the individual will always carry the 
diagnosis of pathological gambling.  Id. at 150.  The question, then, is whether that disorder may 
cause a significant defect in judgment or reliability in the future.  Id.  The DOE psychiatrist 
enunciated her reasons for concluding that the individual no longer presents a concern in that regard. 
At her evaluation of the individual, she determined that the individual was not minimizing the extent 
of his gambling, but rather had poor insight into its causes.  Id. at 151.  Nevertheless, when his wife 
objected to the DOE psychiatrist’s diagnosis, the individual might have taken his wife’s opinion as 
an opportunity to deny or minimize his gambling problems; instead, he accepted the diagnosis and 
acted on the recommendations.  Id.  Moreover, from her observations at the hearing, she determined 
that the individual is in the relapse prevention stage of recovery from his impulse disorder, and had 
all the tools he needs to maintain his abstinence.  Id. at 152.  Although she had recommended in her 
evaluative report that the individual complete one full year of abstinence from gambling to lessen the 
risk of relapse in the immediate future, the DOE psychiatrist offered the following reasons for 
concluding that the nine months of abstinence he had achieved by the time of the hearing was 
sufficient to address her concerns.  Exhibit 8 at 13.  She testified that the individual had achieved a 
spiritual reformation; that he had a capable support system; that his gambling disorder is now fully 
public; that he could have avoided facing his gambling problem by accepting a different job, but 
rather chose to address it; and finally, that he has developed the insight and motivation to avoid 
gambling in the future.  Id. at 153-56.  The DOE psychiatrist concluded by offering her opinion that 
the individual’s risk of relapse to gambling within the next five years is low.  Id. at 157.   
 
A.  Criterion H:  Mental Condition  

 
I accept the DOE psychiatrist’s opinion, as expressed in her May 2011 evaluative report, that the 
individual lacked sufficient insight into his gambling disorder to control it.  The hearing testimony, 
however, convinced the DOE psychiatrist, and convinces me, that the individual has taken serious, 
and successful, steps to address his disorder.  Not only has he maintained his abstinence for nine 
months but, in the course of those months, he has striven to educate himself about his gambling 
disorder.  Although his first round of counseling did not achieve the results he wished for, as he 
continued to gamble (though in a strictly controlled manner), he accepted and acted upon the DOE 
psychiatrist’s recommendations.  By following those recommendations, he has addressed not only 
the DOE psychiatrist’s concerns but also those of the LSO.  He now has insight into the cause of his 
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gambling behavior, tools to maintain his abstinence, and a large and varied support group to 
approach when he feels any need for reinforcement in his challenge.  I have considered the bases for 
the DOE psychiatrist’s revised opinion that the individual’s risk of relapse within the next five years 
is low, and find it supported by the record.  Based on the evidence before me, I have determined that 
the individual has mitigated the concerns raised under Criterion H.  See Adjudicative Guidelines at 
Guideline I, ¶ 29(b), (c).  Compare Personnel Security Hearing, Case No. TSO-0615 (2009) (access 
authorization restored where one year of abstinence, ongoing treatment, and favorable prognosis by 
mental health professional) with Personnel Security Hearing, Case No. TSO-0921 (2010) (gambling 
concern not resolved despite 14 months of abstinence where no evidence of counseling, treatment, or 
favorable prognosis). 
 
B.  Criterion L:  Personal Conduct 
 
The LSO’s concerns regarding the individual’s personal conduct arise solely from his gambling 
activities and the financial difficulties that his gambling created.  The individual has received, and 
continues to receive, counseling for his gambling disorder, and it is clear that his problem is now 
under control.  Because I found convincing the DOE psychiatrist’s opinion that the individual is at 
low risk of relapse for gambling in the foreseeable future, I have determined that the individual has 
mitigated the LSO’s security concern under Criterion L.  See Adjudicative Guidelines at Guideline 
F, ¶ 20(c).   
 
V. CONCLUSION 
 
After considering all the relevant information, favorable and unfavorable, in a comprehensive 
common-sense manner, including weighing all the testimony and other evidence presented at the 
hearing, I have found that the individual has brought forth evidence to mitigate sufficiently the 
security concerns advanced by the LSO under Criteria H and L.  I therefore find that restoring the 
individual’s access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the individual’s access authorization 
should be restored.  
 
 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  November 22, 2011 
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William M. Schwartz, Hearing Officer: 
 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the individual) to hold an access 
authorization (also called a security clearance) under the regulations set forth at 10 C.F.R. Part 710, 
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”1 For the reasons set forth below, I conclude that the individual’s security 
clearance should not be restored.2   
 
I.  BACKGROUND 
 

                                                 
1 Access authorization is defined as “an administrative determination that an individual is eligible for access to classified 
matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.   The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

The individual works for a Department of Energy (DOE) contractor and holds a DOE access 
authorization, now in suspension.  In November 2010, the individual tested positive for marijuana on 
a drug test.  He provided inconsistent information to the Local Security Office (LSO) concerning his 
use of marijuana during a Personnel Security Interview (PSI) conducted in December 2010, first 
denying then admitting that he had smoked marijuana.  Because the LSO could not resolve these 
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discrepancies to its satisfaction, it determined that derogatory information existed that cast into 
doubt the individual’s eligibility for access authorization.  The LSO informed the individual of this 
determination in a Notification Letter that set forth the DOE’s security concerns and the reasons for 
those concerns.  Exhibit 4.  The Notification Letter also informed the individual that he was entitled 
to a hearing before a Hearing Officer in order to resolve the substantial doubt concerning his 
eligibility for access authorization.  
 
The individual requested a hearing on this matter.  The LSO forwarded this request to OHA, and I 
was appointed the Hearing Officer.  The DOE introduced ten exhibits into the record of this 
proceeding and presented one witness at the hearing.  The individual introduced six exhibits and 
presented the testimony of three witnesses in addition to his own testimony.   
 
II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY       CONCERNS 
 
While receiving emergency medical treatment at a hospital in November 2010, the individual was 
subjected to a urine test, on which he tested positive for marijuana.  On December 9, 2010, the LSO 
conducted a PSI with the individual.  In discussing his positive test result, the individual stated three 
times that he had not used marijuana, though he had been in the company of people using marijuana 
the evening before his drug test.  Later in the PSI, the individual admitted that he had in fact smoked 
marijuana that evening and stated that he had not been truthful earlier in the interview.  On the basis 
of the individual’s responses during that PSI, the LSO concluded that the individual had used 
marijuana one evening in November 2010, that he had attempted to conceal that fact from the LSO, 
and that he had violated the terms of a DOE Drug Certification he had signed in 1990, by using 
marijuana and by being in the immediate presence of others using marijuana.  Exhibit 4.   
 
The individual’s use of marijuana, misrepresentation of his involvement with marijuana, and 
violation of his Drug Certification raise national security concerns under paragraphs (f), (k),  and (l) 
of the criteria for eligibility for access to classified matter or special nuclear material set forth at 
10 C.F.R. § 710.8.  Criterion F concerns arise when the LSO learns that the individual 
“[d]eliberately misrepresented, falsified, or omitted significant information from . . . a personnel 
security interview.” 10 C.F.R. § 710.8(f).    As support for invoking this criterion, the Notification 
Letter cites the three times during the PSI that the individual denied using marijuana the evening 
before his drug test, his admission later in the PSI that he had in fact smoked marijuana that evening, 
and his admission that he had concealed his marijuana use because he did not want the LSO to know 
about it.  National security concerns under Criterion K include information that the individual has 
“. . . used  . . . a drug or other substance listed in the Schedule of Controlled Substances established 
pursuant to the Controlled Substances Act of 1970 (such as . . . marijuana . . .) except as prescribed 
or administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise 
authorized by Federal law.”  10 C.F.R. § 710.8(k).    The Notification Letter refers to the 
individual’s positive drug test and his admission during the PSI of marijuana use as bases for 
invoking Criterion K.  Under Criterion L, concerns arise when derogatory information indicates that 
the individual has “[e]ngaged in any unusual conduct or is subject to any circumstances which tend 
to show that the individual is not honest, reliable, or trustworthy.”  10 C.F.R. § 710.8(l).  The 
Notification Letter cites the individual’s marijuana use and association with marijuana users in 
November 2010 in violation of his 1990 Drug Certification, in which he agreed that he would not 
use or be involved with any illegal drugs while holding a security clearance, as derogatory 
information that supports the invocation of Criterion L. 
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This derogatory information adequately justifies the DOE’s invocation of Criteria F, K, and L, and 
raises significant security concerns. Conduct involving questionable judgment, lack of candor, 
dishonesty, or unwillingness to comply with rules and regulations can raise questions about an 
individual’s reliability, trustworthiness and ability to protect classified information.  Of special 
interest is any failure to provide truthful and candid answers during the security clearance process or 
any other failure to cooperate with the security clearance process.  See Revised Adjudicative 
Guidelines for Determining Eligibility for Access to Classified Information, The White House 
(December 19, 2005) (Adjudicative Guidelines), at Guideline E.  In addition, testing positive for 
illegal drug use, particularly after being granted a security clearance raise further questions about an 
individual’s reliability and trustworthiness, because such drug use may impair judgment and because 
it raises questions about a person’s ability or willingness to comply with laws, rules, and regulations. 
 Id. at Guideline H.   
 
The Notification Letter also refers to the “Bond Amendment,” 50 U.S.C. § 435c, as an additional 
basis for the LSO’s security concerns.  The Bond Amendment provides, in pertinent part, that a 
federal agency may not grant or renew a security clearance for a covered person who is an unlawful 
user of a controlled substance or an addict.  50 U.S.C. § 435c(b).  As support for its invocation of 
this amendment, the LSO cites the individual’s admission at the PSI that he used marijuana the 
evening before his drug test in late November 2010.3 
 

 
III.  REGULATORY STANDARDS  
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether granting or restoring the individual’s 
security clearance would compromise national security concerns. Specifically, the regulations 
compel me to consider the nature, extent, and seriousness of the individual’s conduct; the 
circumstances surrounding the conduct; the frequency and recency of the conduct; the age and 
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or 
reformation and other pertinent behavioral changes; the likelihood of continuation or recurrence of 
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 

                                                 
3  On August 12, 2009, the DOE Deputy Secretary issued DOE Notice 470.5, which implemented the Bond Amendment 
at the DOE. In that Notice, the Deputy Secretary asserted, among other things, that persons subject to the Bond 
Amendment (1) will continue to be processed for Administrative Review in cases where the agency is unable to “waive” 
the Bond Amendment and (2) will receive the same due process rights that existed before the implementation of the Bond 
Amendment. 
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security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See 
Personnel Security Hearing, Case No. VSO-0013 (1995) (affirmed by OSA, 1996), and cases cited 
therein. The regulations further instruct me to resolve any doubts concerning the individual’s 
eligibility for access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 
IV.  FINDINGS OF FACT AND ANALYSIS 
 
The derogatory information set forth in the Notification Letter constitutes factually accurate 
information that supports the security concerns under Criteria F, K, and L and under the Bond 
Amendment.   
 
At the hearing, the individual testified that, although he had used marijuana while he was a teenager, 
he had not smoked any since he was 19 or 20 years old, over 30 years ago.   Transcript of Hearing 
(Tr.) at 22, 48.  He testified that he did not smoke marijuana the evening before he tested positive for 
marijuana.  Id. at 21.  He stated that he tested positive because he had spent four hours in a closed 
room with several people who were smoking marijuana, including his date.  Id. at 21, 42-43.    
 
He acknowledged at the PSI that he had signed a Drug Certification in 1990, in which he agreed not 
to use illegal drugs or to associate with people who used illegal drugs.  Exhibit 9 at 7-8.  He admitted 
at the PSI that he was aware at the time he smoked the marijuana that he could not use illegal drugs 
while he held a security clearance.  Id. at 15.  At the hearing, he stated that he did not recall that 
agreement when he spent time in the company of marijuana users in November 2010, but 
acknowledged that he nevertheless knew he should not have been associating with them.  Tr. at 46, 
48.   
 
Much of the testimony addressed inconsistencies in the individual’s statements to the LSO.  After 
denying three times early in the course of the PSI that he had used marijuana that evening in 
November, he then admitted that he had used it.  Exhibit 9 at 5, 6, 8 (denying use); 11, 12, 14 
(admitting use).  When asked at the hearing why he admitted at the PSI that he had smoked 
marijuana that evening if in fact he had not, the individual responded that the interviewer “told me 
that if I would admit to having a drug problem, that we could probably get through this.  So I 
thought, well, maybe that’s my best bet.” Tr. at 21.  Later in his testimony, the individual indicated 
that the interviewer’s statement to that effect did not appear in the transcript of the PSI because it 
occurred off the record.   According to the individual, the interviewer stopped the tape recorder in 
the middle of the interview, made the above statement, and then restarted the tape recorder.  Id. at 
37-38. To address the individual’s allegations of improper procedures, the DOE counsel located and 
called to testify the interviewer who had conducted the PSI.  The interviewer testified that, although 
he could not recall this PSI specifically, he strictly follows procedures that require him to announce 
on the tape any time the recording is stopped and restarted.  Id. at 55-57, 64, 70. 
 
A second area of inconsistencies concerns the individual’s history of dating and relationships.  The 
individual made several statements at the PSI to the effect that he had dated many women, and some 
number of them used marijuana in his presence.  For example, he told the interviewer that he had 
been at parties with women who were smoking marijuana two or three times in the preceding year.  
Exhibit 9 at 5, 6.   When questioned at the hearing about his dating history, the individual testified 
that it was far more restrained than the PSI transcript presented:  that he had been married for many 
years, and has had two long-term girlfriends in the ten years since his divorce.  Tr. at 23, 28, 37.  He 
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stated that during a hiatus from his current girlfriend, he dated two women, of whom only one used 
marijuana, and he dated her only once, the night before his drug test.  Id. at 23-24, 35-36.  When 
asked to explain why the PSI did not reflect an accurate history or his relationships with women, the 
individual stated that he did not interview well, that the interviewer had intimidated and coerced him 
into making inaccurate statements.  Id. at 23, 28, 37.   
 
A.  Criterion F:  Deliberate Falsification 
 
The individual has made several inconsistent statements to the LSO in the course of its adjudication 
of his security clearance.  Most significant are his statements regarding his use, or not, of marijuana 
in November 2010.  His initial position during his PSI was that he did not smoke marijuana, in spite 
of the positive drug test result.  He then changed his position, admitting that he had in fact smoked 
marijuana.  At the hearing, he reverted to his original position, contending that the interviewer 
extracted his admission by means of intimidating and unrecorded statements.  I have carefully 
examined the transcript of the PSI, and carefully considered the testimony I heard on this matter 
from both the individual and the interviewer, the only two witnesses to the PSI.   I cannot find any 
indication in the transcript that the interchange between the interviewer and the individual was 
interrupted or misrepresented in any way.  Moreover, the individual’s testimony on this point was 
unconvincing, particularly when weighed against the interviewer’s testimony.  Whether I determine 
that the individual did in fact smoke marijuana one evening in November 2010 or not, it is clear that 
he deliberately falsified information at some point during the PSI, and possibly during the hearing as 
well.  The individual may not have been straightforward when he denied using marijuana, because, 
as he stated later in the PSI, he hoped to conceal it from the interviewer.  Id. at 15.  On the other 
hand, he may not have been honest when he admitted using marijuana after hearing the interviewer’s 
statement on second-hand smoke.  Similarly, at the hearing, the individual retracted the statements 
he made at the PSI regarding the frequency with which he associates with women who smoke 
marijuana.  Ultimately, I am left with doubts regarding the individual’s candor in his interactions 
with the LSO.  Because he has not resolved these doubts, the individual has not sufficiently 
mitigated the Criterion F concerns raised by the LSO regarding deliberate falsification of the 
information he provided to the LSO during his December 2010 PSI.  
 
B.  Criterion K and Bond Amendment:  Illegal Drug Use 
 
As discussed above, the record in this case presents conflicting evidence concerning the individual’s 
use of marijuana.  The positive drug test and the individual’s admission during the PSI that he 
smoked marijuana clearly support a finding that the individual did in fact use an illegal drug in 
November 2010.  His statement at the PSI that he had dated more than one woman who smoked 
marijuana indicates, but does not establish, that his involvement with marijuana may have been more 
frequent than the isolated incident to which he admitted.  At the hearing, he retracted his admission 
of marijuana use, claiming the interviewer coerced or tricked him, and also retracted his statements 
about dating multiple marijuana users.  The individual’s conflicting statements regarding his use and 
involvement with marijuana do not convince me that he did not use marijuana in November 2010 or 
on other occasions.  In addition, he offered into evidence the results of five drug tests administered 
after the November 2010 incident.  Exhibits A-E. One of the tests was unannounced, while the 
remainder were performed at the individual’s request; the test results were negative in all cases.  Tr. 
at 25, 39, 40.  While this evidence demonstrates to a limited degree that the individual has not 
routinely used marijuana since November 2010, it does not address his marijuana use on or before 
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the November 2010 incident.  And although the individual asserts that his positive test result is due 
to inhalation of second-hand marijuana smoke, no evidence beyond his testimony supports such a 
finding.  Consequently, I find that the individual smoked marijuana in November 2010 and possibly 
on two or three other occasions. Because the individual’s unreliable testimony does not convince me 
that he did not use marijuana on the evening before his hospitalization and possibly at other times as 
well, the concerns raised under Criterion K by the individual’s illegal drug use remain unresolved:  
that is, that he may use drugs in the future or otherwise be unwilling to comply with laws, rules, and 
regulations.  Similarly, because there is not yet a sufficiently low risk that the individual will once 
again use drugs, I find that the individual must still be considered, under the Bond Amendment, an 
unlawful user of a controlled substance.   
 
C.  Criterion L:  Honesty, Reliability and Trustworthiness 
 
The individual acknowledges that he signed a Drug Certification in 1990, at which time he agreed 
not to use or be involved with illegal drugs while he held a security clearance.  Despite conflicting 
statements at the PSI and the hearing concerning whether he was aware of that agreement at the time 
he used the marijuana, the individual admitted, in both instances, that he was aware that he should 
not have been smoking marijuana.  In addition, as noted above, I found that the individual did smoke 
marijuana in November 2010, thereby violating his Drug Certification.  Moreover, the individual has 
admitted, consistently, that he spent about four hours in the company of others who were smoking 
marijuana on the evening before his positive drug test, and quite possibly, as he stated during the PSI 
and recanted at the hearing, on other occasions.  I therefore find that the individual violated the 
terms of the Drug Certification on this basis as well.  Even viewing the evidence in the light most 
favorable to the individual, he has not mitigated the security concerns that his violation of the Drug 
Certification has raised with respect to his reliability and trustworthiness.  Moreover, his inconsistent 
statements throughout this proceeding have raised rather than mitigated additional concerns about 
his honest and trustworthiness.   
 
V.  CONCLUSION   
 
For the reasons set forth above, I conclude that the individual has not sufficiently resolved the 
DOE’s security concerns under Criteria F, K, and L and the Bond Amendment, and therefore has not 
demonstrated that restoring his access authorization would not endanger the common defense and 
would be clearly consistent with the national interest. Accordingly, I find that the individual’s 
security clearance should not be restored. The individual may seek review of this Decision by an 
Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals 
Date: December 2, 2011 
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Janet R. H. Fishman, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (the Individual) for access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1/   For the reasons set forth below, I conclude that the Individual should be granted a 
security clearance.   
 

I.  Procedural History 
 
The Individual is employed by a Department of Energy (DOE) contractor and applied for a 
security clearance.  Based on information gathered from his Questionnaire for National Security 
Positions (QNSP) and an Office of Personnel Management (OPM) background investigation, the 
Individual was referred to a local psychologist (the DOE psychologist) for an evaluation.  The 
DOE psychologist prepared a written report setting forth the results of that evaluation.  
DOE Ex. 10.  After reviewing the DOE psychologist’s report, the Local Security Office (LSO) 
informed the Individual that derogatory information created a substantial doubt concerning his 
eligibility for access authorization.   Notification Letter dated May 26, 2011; DOE Ex. 3; 
10 C.F.R. § 710.8(j).   
 

                                                            
1/ An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will also be referred 
to in this Decision as a security clearance.   
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access 
authorization.  The Individual requested a hearing on this matter.  The LSO forwarded this 
request to OHA, and I was appointed the Hearing Officer.  The DOE introduced 11 exhibits into 
the record of this proceeding and presented the testimony of the DOE psychologist.  The 
Individual, through his attorney, submitted one exhibit and presented the testimony of five 
witnesses, in addition to testifying himself.   
 

II.  Regulatory Standards 
 
Under Part 710, certain types of information raise concerns about whether an individual is 
eligible for access authorization.  In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature of the conduct at 
issue, how frequently it occurred, how recently it occurred, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing on the relevant security concerns.  
10 C.F.R. § 710.7(c).  The decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, both favorable and unfavorable.  
Id. § 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  Id. § 710.27(a).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  Id. § 710.27(d).  see Personnel 
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995), aff’d, OSA, 1995.2/  
The regulations further instruct me to resolve any doubts concerning the individual’s eligibility 
for access authorization in favor of the national security.  10 C.F.R. § 710.7(a).   
 

III.  Findings of Fact and Analysis 
 

A.  Criterion J Concern 
 
Criterion J applies where an individual has been, or is, a user of alcohol habitually to excess or 
has been diagnosed by a psychologist as suffering from alcohol abuse or dependence.  
Id. § 710.8(j).  See also Revised Adjudicative Guidelines for Determining Eligibility for Access 
to Classified Information issued on December 29, 2005, by The White House (Adjudicative 
Guidelines) ¶ 22(d) (diagnosis by a duly qualified medical professional of alcohol abuse or 
dependence).    
 

                                                            
2/ Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.   
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During an October 13, 2010, evaluation, the DOE psychologist diagnosed the Individual as 
meeting the Diagnostic and Statistical Manual of the American Psychiatric Association, Fourth 
Edition (DSM-IV-TR) criteria for Alcohol Abuse.  DOE Ex. 10 at 4.  The Individual also had two 
alcohol-related incidents in his past.  In 2001, he was arrested for drinking in public.  DOE Ex. 3 
at 3.  In addition, in April 2008, he was arrested for Driving Under the Influence of Alcohol 
(DUI).  Id.  The Individual admitted both these arrests on his QNSP.  These incidents, along with 
the alcohol abuse diagnosis, are sufficient to raise a security concern under Criterion J.   
 

B.  Mitigation of Criterion J Concern 
 
The Adjudicative Guidelines list as possible conditions of mitigation for a diagnosis of alcohol 
abuse: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur or does not cast doubt 
on the individual’s current reliability, trustworthiness, or good judgment; 
(b) the individual acknowledges his or her alcoholism or issues of alcohol abuse, 
provides evidence of actions take to overcome this problem, and has established a 
pattern of abstinence (if alcohol dependent) or responsible use (if alcohol abuser); 
 

Adjudicative Guidelines ¶ 23(a), (b).   
 
The Individual’s psychologist testified that she did not diagnose the Individual with alcohol 
abuse because in order to be diagnosed with alcohol abuse a person would have to meet the DSM 
criteria within the preceding 12-month period.  Tr. at 98.  She testified that the Individual 
reported to her that he had essentially ceased his drinking after the April 2008 DUI arrest and 
now only engages in the occasional social drinking.  Tr. at 98.  He confirmed this information 
during his testimony, as did his father and friend.  Tr. at 35, 56, 60, 77-78, 86, 88-89.  The 
Individual could list the few times that he consumed alcohol, including a glass of champagne at 
both his engagement party and his wedding reception and one beer a couple of times when he 
has visited with his in-laws.  Tr. at 77.   
 
I found the Individual to be honest and truthful during his testimony.  In addition, I found the 
Individual’s father to be truthful during his testimony.  His father testified that he has worked at 
the DOE facility for many years and, in the past, did not suggest to his son that he apply for a job 
with the DOE contractor because of concerns about his maturity.  Tr. at 60-61.  After the DUI 
charge in April 2008, his father saw a change in the Individual and then suggested that he apply 
to work for the DOE contractor.  Tr. at 61.  I also found the Individual’s psychologist to be 
persuasive.  She found the Individual to be honest and truthful.  Tr. at 100.  She testified that she 
did not believe the Individual had minimized his alcohol use since the 2008 DUI.  Id.   
 
The DOE psychologist agrees that the Individual has not met the criteria for alcohol abuse in 
some time.  The DOE psychologist testified about his evaluation.  He testified that he based his 
diagnosis of alcohol abuse on the Individual’s history of alcohol use.  Tr. at 129.  At the time of 
the evaluation, the Individual’s reported consumption would have supported a finding that the 
Individual was in full sustained remission, but the DOE psychologist was concerned about the 
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Individual’s credibility and, therefore, did not find full sustained remission in his evaluation.  Id.  
After listening to further evidence at the hearing, however, the DOE psychologist opined that the 
Individual was in full sustained remission.  Tr. at 130.  Nonetheless, the DOE psychologist was 
still of the view that the Individual needed a longer period of therapy and abstinence in order to 
provide adequate evidence of reformation and rehabilitation.    
  
After considering all of the evidence and testimony in the proceeding, I find that the Individual 
has met the conditions to mitigate the concern arising from his prior alcohol abuse.  Over three 
and a half years have passed since his last alcohol-related incident, the April 2008 DUI.  In 
addition, the Individual has established a three-year pattern of responsible alcohol consumption.  
Adjudicative Guidelines ¶ 23(b) (indicating that an established pattern of responsible use is 
sufficient if diagnosed with alcohol abuse); Personnel Security Hearing, Case No. TSO-0773 
(2009) (restoring clearance after an alcohol abuse diagnosis where the individual has shown a 
pattern of responsible consumption).  The DOE psychologist opined at the hearing that the 
Individual is in full sustained remission, and the Individual’s psychologist opined that he does 
not currently meet the criteria for alcohol abuse.  The absence of an active diagnosis of alcohol 
abuse and the Individual’s three-year pattern of responsible alcohol consumption lead me to the 
conclusion that the Individual has mitigated the Criterion J concern.  Accordingly, I find that the 
Individual has mitigated the alcohol-related security concerns raised under Criterion J.  
 

IV.  Conclusion 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence that 
raised doubts regarding the Individual’s eligibility for a security clearance under Criterion J of 
the Part 710 regulations.  I also find that the Individual has presented sufficient information to 
resolve those concerns.  Therefore, I conclude that granting the Individual’s access authorization 
“would not endanger the common defense and security and would be clearly consistent with the 
national interest.”  10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s 
access authorization should be granted.  The parties may seek review of this decision by an 
Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 
 
 
 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  January 4, 2012  
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) to 
obtain an access authorization.1 After reviewing the testimony and evidence presented in this 
matter, it is my decision that the Individual should be granted an access authorization.2   
 

I. Applicable Regulations 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”  Under Part 710, if derogatory information regarding an individual is received and a 
question concerning the individual’s eligibility to hold an access authorization has been raised, 
the individual is given the opportunity to request an administrative review hearing. 10 C.F.R. 
§ 710.21(b).  At an administrative review hearing, the individual may offer evidence as to his or 
her fitness to hold a security clearance. The burden lies with the individual to prove that “the 

                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov. A reader may access the text of a cited decision by entering the case number of the 
decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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grant . . . of access authorization to the individual would not endanger the common defense and 
security and would be clearly consistent with the national interest.”  See 10 C.F.R. § 710.27(a).  
The ultimate decision concerning eligibility is a comprehensive, common sense judgment based 
on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. § 710.7(a). 

 
II. Background 

 
The Individual is a contractor employee at a DOE facility. Exhibits (Exs.) 3, 4. In 2003, the 
Individual was granted a security clearance while working for a DOE-contractor (Employer 1) at 
the facility. Ex. 30 at 12. As the result of an arrest in March 2007, the Local Security Office 
(LSO) conducted a Personnel Security Interview (PSI) with the Individual in September 2007 
(09/2007 PSI). Ex. 34. When the information gathered as a result of 09/2007 PSI did not resolve 
the concerns about the Individual’s eligibility for a clearance, the LSO issued a Notification 
Letter, suspending the Individual’s clearance and advising him of his right to a hearing.  The 
Individual requested and received a hearing, which was held in  June 2008. Ex. 30 at 12; Ex. 16. 
Before a decision was issued, Employer 1 terminated the Individual, resulting in the termination 
of the security clearance proceeding. Ex. 30 at 5. 
 
The Individual filed a grievance with respect to his termination.  In March 2010, pursuant to the 
favorable outcome of the grievance, the Individual was restored to a position with the current 
DOE contractor employer (Employer 2) at the DOE facility. Ex. 30 at 4. Employer 2 requested 
that the Individual be granted a security clearance. Exs. 3, 4. The LSO asked for additional 
information and conducted two PSIs with the Individual in January 2011 (01/2011 PSIs). Exs. 
32, 33.    
 
Because the two 01/2011 PSIs did not resolve the security concerns, the LSO informed the 
Individual via a June 2011 notification letter (Notification Letter) that it was in possession of 
information that created substantial doubt as to the Individual’s eligibility for a security 
clearance. Ex. 1. In the Notification Letter, the LSO detailed 16 separate incidents over the 
period 1989 to 2008 involving fights and related arrests, inappropriate behavior, and financial 
delinquencies. The LSO asserted that these matters tended to show that the Individual was not 
honest, reliable or trustworthy or which furnished reasons to believe that the Individual could be 
subject to pressure, coercion, exploitation or duress that could cause him to act contrary to the 
best interests of national security as described in 10 C.F.R. § 710.8(l) (Criterion L). Ex. 1.3 
 
In late 2011, I conducted a hearing in this matter.  At the hearing, DOE declined to present 
witnesses. The Individual testified on his own behalf and presented testimony from his current 
girlfriend (Girlfriend). The DOE submitted 37 exhibits for the record (Exs. 1-37). The Individual 
submitted 14 exhibits (Ind. Exs. 1-14). 
  
                                                 
3 Criterion L describes information which shows that an individual has “[e]ngaged in any unusual conduct or is 
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which 
may cause the individual to act contrary to the best interests of the national security. Such conduct or circumstances 
include, but are not limited to, criminal behavior, a pattern of financial irresponsibility, conflicting allegiances, or 
violation of any commitment or promise upon which DOE previously relied to favorably resolve an issue of access 
authorization eligibility.” 10 C.F.R. § 710.8(l). 
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III. Factual Findings and Analysis 
 

A. Whether the LSO Properly Invoked Criterion L 
 

The Criterion L concerns at issue in this case are set out in the Notification Letter and primarily 
arise from the Individual’s history of fights and related arrests, inappropriate behavior, and 
financial delinquencies.  The Individual has not challenged that the incidents occurred or that the 
financial delinquencies occurred or were the basis of collection actions.  Given this, I find that 
the LSO properly invoked Criterion L.  Criminal activity creates doubt about a person’s 
judgment, reliability, and trustworthiness. By its very nature, it calls into question a person’s 
ability or willingness to comply with laws, rules and regulations. See Guideline G of the Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information issued 
on December 29, 2005, by the Assistant to the President for National Security Affairs, The White 
House (Adjudicative Guidelines). Further, inappropriate behavior, financial delinquencies or 
excessive indebtedness may indicate poor self control, lack of judgment, or unwillingness to 
abide by rules and regulations, all of which can raise questions about an individual’s reliability, 
trustworthiness and ability to protect classified information. See Guideline F of the Adjudicative 
Guidelines. 
   
B. Whether the Individual Has Resolved the  Criterion L Concerns 
 
In the 2008 hearing, the Individual sought to mitigate the concerns raised by the pre-2008 
incidents, mostly arguing that extenuating circumstances existed.  At the 2011 hearing, the 
Individual acknowledged that poor judgment was a factor in a number of the incidents, and that 
he has since matured.  As evidence of his maturity, he indicates that he now has his children 
living with him and spends his time involved in family activities.  With regard to the post-2007 
matters cited in the Notification Letter, the Individual presented mitigating testimony and 
documentary evidence. Tr. at 7-8.  
 
As just discussed, the Individual has admitted that a number of the pre-2008 incidents reflect bad 
judgment.  Accordingly, I will not review these incidents separately but find that, during the 
period 1989 to 2007, the Individual exhibited a pattern of poor judgment, creating substantial 
doubt about his eligibility for a security clearance.4 See Ex. 13 at 216 (altercation); Tr. at 93-94 
(Individual believes that, in looking back at the past he did not always make correct choices).  I 
will consequently focus my analysis on the post-2007 incidents5 and whether the Individual has 
established a pattern of responsible behavior.    
 

                                                 
4 Although the Individual acknowledges past poor judgment, he has, as mentioned earlier, provided evidence to 
justify his actions in a number of these incidents.  Regarding the pre-2008 period, I do not find that the Individual 
was blameworthy in each of the incidents. See, e.g., Ex. 15 at 8, Ex. 34 at 53; Tr. at 173.  
 
5 One post-2007 incident needs only brief discussion. The Notification Letter alleges that a court issued a bench 
warrant for the Individual through a local police department in April 2010 regarding a 2007 incident. Ex. 1 at 1. This 
appears to be inaccurate. An Office of Personnel Management (OPM) report cites an April 2010 bench warrant 
concerning failure to pay court costs regarding a 2008 Harassment charge that will be discussed.  Ex. 37 at 97-98; 
Ind. Ex. 2; see infra. The Individual testified that he was unaware until April 2010 that he was liable for any court 
costs, Tr. at 48-49, and the Individual submitted a sworn statement from the attorney who represented the Individual, 
attesting that the court closed the bench warrant and all court costs were paid. Ind. Ex. 4 at 1.  
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1. The Incidents 

 
a. March 2008 Sexual Harassment Incident and Termination for Insubordination 

 
In the 2008 hearing, the Individual testified that a female co-worker had complained that the 
Individual had made “inappropriate sexual gestures.” Ex. 13 at 198. During Employer 1’s 
investigation of the complaint, the Individual’s supervisor instructed him not to discuss the case 
with others except for Employer 1’s human relations department (HR). Ex. 33 at 84. The 
Individual contacted HR because he believed that the investigation was unfair. Ex. 33 at 85. An 
HR official suggested that he could write a rebuttal and collect witness statements. Ex. 33 at 85. 
The Individual subsequently contacted several co-workers to try to get additional statements and 
then was terminated for insubordination for making those contacts. Ex. 33 at 86. The Individual 
filed a grievance regarding his termination. 
  
The Individual submitted a 23-page Arbitrator’s Opinion and Award (Opinion) regarding his  
successful grievance.  Ind. Ex. 9. The Opinion cites Employer 1’s report regarding the sexual 
harassment allegation as indicating that the charges were “not substantiated.”6 Ind. Ex. 9 at 5. 
The Opinion goes on to find that the Individual, in fact, did not contact witnesses before the 
conclusion of the initial report regarding the allegation of sexual harassment. Ind. Ex. 9 at 16-17. 
After identifying other facts indicating that the stated rationale for Employer 1’s termination of 
the Individual were questionable, the Arbitrator ordered that the Individual be restored to his 
position with Employer 1 with full back pay and benefits. Ind. Ex. 9 at 17-18.  
 
I find that the Individual has mitigated the security concerns raised by these incidents. The 
Arbitrator adopted Employer 1’s finding that the Sexual Harassment allegation was 
unsubstantiated. There is nothing in the record before me that brings Employer 1’s or the 
Arbitrator’s conclusion regarding this incident into question. Likewise, there is no evidence 
before me that challenges the Arbitrator’s finding that the Individual was not insubordinate with 
regard to the order not to contact concerned parties with regard to the alleged incident. 
Consequently, I find that the Individual has mitigated the security concern raised by the 2008 
Sexual Harassment allegation and his subsequent termination for insubordination.    
 
  b.  July and November 2008 Charges 
 
At the 2011 hearing, the Individual and his Girlfriend presented testimony regarding the 
incidents that led to the Individual’s arrests for Stalking and Harassment and for Making 
Terroristic Threats and Witness Intimidation. 
 
The Individual testified that, in July 2008, the Individual attempted to contact his children (by 
Girlfriend 1) who lived outside the State of his residence via a cell phone that he had provided to 
them. Tr. at 52. The Individual tried repeatedly but was unable to reach them, so he called 
Girlfriend 1 on several occasions. Ex. 33 at 204; Tr. at 52-53. Girlfriend 1 subsequently filed a 
complaint with the local police force and an arrest warrant was issued against the Individual for 
Stalking and Harassment.  Tr. at 55. In November 2008, the Individual traveled to the State 
where his children lived to address the charges and visit his children. Tr. at 56-57. During the 

                                                 
6 This report was not included in the numerous exhibits each side has submitted in this matter. 
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visit, the Individual drove the children to Girlfriend 1’s residence to say goodnight to their 
mother.7 Tr. at 56-57. During this encounter, a dispute broke out between Girlfriend 1 and the 
Individual regarding the children. Tr. at 59. Girlfriend 1 contacted the local police and claimed 
that the Individual was threatening the children. Tr. at 60. The police came and warned the 
Individual to stay away from Girlfriend 1. Tr. at 60. The next day, Girlfriend 1 wanted to pick up 
the children and the Individual refused. Tr. at 60-61. Several hours later the Individual was 
arrested based upon Girlfriend 1’s account that the Individual had again threatened her and the 
children. Tr. at 61.  
 
After a five-day stay at the local jail, the Individual was granted bail and released. Tr. at 62. As 
he was released, he was again arrested, this time for Making Terroristic Threats and for Witness 
Intimidation based on Girlfriend 1’s allegation that he had made threats against her while he was 
in court. Tr. at 62. The Individual denies making any threats towards Girlfriend 1 and further 
testified that the charges are not credible since he was in the presence of deputy sheriffs during 
his entire court appearance. The Individual spent another six days in jail and was again granted 
bail. Tr. at 62. 
 
After the arrest, the Individual turned down several plea bargain offers from the local prosecutor 
because he believed he was innocent of the charges. Tr. at 65. The Individual testified that on 
four occasions he flew to the State for his trial, and each time the local court called his lawyer 
stating that the hearing was being postponed at the request of the prosecution. Tr. at 65. After the 
fourth postponement, the Individual was running out of money to travel to the State.  Tr. at 66. 
With this realization, the Individual agreed to a plea bargain offered by the prosecution whereby 
the Individual would plead guilty to one count of a summary offense of Harassment. Tr. at 66. 8 
 
The Individual testified that later, in September 2011, Girlfriend 1 travelled to his residence 
seeking financial assistance. Tr. at 72. Girlfriend 1 spoke to the Individual as he worked out at 
his local gym. Tr. at 68. Girlfriend 1 informed the Individual that she had tried to contact the 
local prosecutor to get him to drop the charges. She informed the Individual that the prosecutor 
threatened to have her arrested for perjury if she recanted her testimony. Tr. at 68. Girlfriend 1 
also informed him that her boyfriend at the time (now her husband) had pressured her into 
making the allegations that led to the Individual’s arrest. Tr. at 68-69. 
 
The Individual’s Girlfriend testified that, at the time of the first arrest, she received a call from 
Girlfriend 1 informing her of the arrest. Tr. at 17. Girlfriend 1 also told her that she did not 
intend for the Individual to be arrested but that she did not want the Individual to continue to call 
her when he was unable to contact his children. Tr. at 17-18, 24-26. She corroborated the 
Individual’s testimony that, in September 2011, Girlfriend 1 came see to the Individual. The 
Girlfriend testified that Girlfriend 1 came to the Individual’s and the Girlfriend’s residence 
unannounced. Because Girlfriend 1 had no money, the Individual and the Girlfriend provided 
                                                 
7 During the visit, the Individual and Girlfriend 1 agreed that the children would stay with the Individual for the 
duration of his visit. Tr. at 57. The two children now reside with the Individual. Tr. at 12-13, 22. 
 
8 The Notification Letter alleges that the Individual was required to attend anger management classes pursuant to the 
disposition of these charges. The Individual, in a PSI, stated that he thought that he might have to attend such 
classes, but a copy of the Court Docket regarding these charges does not list such classes as a condition of ultimate 
dismissal of these charges. See Ind. Ex. 5; Ex. 32 at 41. Consequently, I will not consider this item of derogatory 
information in this decision. 
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Girlfriend 1 with a hotel room for a week. Tr. at 19. The Girlfriend and the Individual invited 
Girlfriend 1 to meet the Individual at a local gym so they could talk. Tr. at 19-20. She observed 
that the Individual and Girlfriend 1 interacted in a polite, non-threatening fashion. Tr. at 21. 
 
The Individual has also presented a sworn statement from an attorney and a local Court Docket 
form establishing that the Court has dismissed the July and November 2008 charges. Ind. Exs. 5, 
6. The attorney also submitted another letter explaining that, in the State where the Individual 
was arrested in 2008, a “summary offense” is an offense lower in severity than a misdemeanor. 
Ind. Ex. 4.  
 
After reviewing the evidence concerning the July 2008 charge for Stalking and Harassment, I 
find that the Individual has resolved the security concerns associated with the arrest and the 
actions surrounding them. I find the testimony of the Individual and the Girlfriend to be credible 
concerning actions that led to the arrests. The actions underlying the July 2008 were the 
Individual’s repeated calls to Girlfriend 1 regarding his failed attempts to call his children. As 
such, I do not believe that the Individual’s intent was to harass Girlfriend 1 but to reestablish 
contact with his children. I do not believe that the Individual’s eventual plea to a summary 
offense of Harassment indicates that the Individual, in fact, attempted to harass Girlfriend 1. The 
State where the charges were issued is on the opposite coast of the United States from the 
Individual’s residence. After incurring significant expenses in travelling across the United States 
to litigate the charges and being out of work for some of the time the case was being litigated, the 
Individual had significant financial pressure to resolve the charges. The fact that the prosecution 
lowered the charges to a “summary offense” and Girlfriend 1’s exculpatory statements lead me 
to conclude that the Individual has submitted sufficient information to resolve the security 
concern raised by the July 2008 incident/arrest. 
 
With regard to the November 2008 charge of Making Terroristic Threats and Witness 
Intimidation, I find that the security concern has also been resolved. I find the Individual’s 
testimony to be credible. Further, it seems unlikely that the Individual would make such threats 
to Girlfriend 1 while accompanied by Deputy Sheriffs awaiting a bail determination proceeding 
in Court. Supporting this conclusion is the fact that the plea bargain on the July 2008 charge 
resulted in dismissal of the November 2008 charge.   
 
In sum, I find the Individual has resolved the security concerns arising from the 2008 charges for 
Stalking and Harassment and Making Terroristic Threats and Witness Intimidation. 
 
  c.  Financial Issues 
 
To mitigate the concerns raised by the DOE’s allegations about his indebtedness, the Individual 
has presented another, more recent, credit report that he asserts indicates that he currently owes 
only $4,897 with the other accounts having been already charged-off. Ind. Ex. 7. Of this sum, 
$4,532 consisted of a 2006 default court judgment regarding an unlawful detainer action. Ind. 
Ex. 7 at 6. The remaining $365 was owed to a cable company. Tr. at 77.9 The remainder of the 
debt, approximately $34,000, was charged-off a significant time ago. 

                                                 
9 The credit report submitted by the Individual  indicates that the Individual has potentially open revolving account 
which is 30 days past due. Ind. Ex. 7 at 8. The report contains no indication of the amount actually owed other than 
the account was opened in 1992. Ind. Ex. 7 at 8. The Individual has no knowledge concerning this account. Further, 
the Individual has not been contacted concerning this account. Tr. at 78-79. Given the lack of evidence regarding 
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The Individual testified that he had not received any notice concerning the detainer action or the 
default judgment that was entered against him until the first 01/2011 PSI. Tr. at 78-79. Upon 
investigation, the Individual discovered the $4,532 judgment for past due rent regarding an 
apartment. Tr. at 79. The Individual further testified that he had left the apartment in September 
2005 and that at the time he was paying month-to-month rent. Tr. at 80. The Individual plans to 
engage a lawyer to reverse this judgment but does not have sufficient funds to do so now. Tr. at 
81.  
 
To support his claim regarding the $4,532 default judgment, the Individual has submitted court 
pleadings indicating that the Individual signed a six-month lease in August 2003 and that the 
landlord of the apartment property was suing the Individual and two other tenants for non-
payment of rent starting in February 2006. Ind. Ex. 8 at 16, 18. The sworn pleadings of the 
Individual’s other lessees in the apartment indicate that the rent was paid in cash to the landlord, 
and Individual left the apartment property in October 2005. Ind. Ex. at 11.  
 
With regard to the $365 debt to the cable company, a collection company informed him that the 
sum consisted of past due service fees of $244 plus a charge of approximately $120 for 
equipment rental. Tr. at 77. The Individual has paid the $244 service fee. The Individual denied 
having any cable equipment so he is currently disputing the remaining $120 equipment charge. 
Tr. at 77. 
 
As to the remainder of the $34,256 in debts cited by the LSO, the Individual stated that all of this 
debt has already been resolved or charged off and thus he no longer is responsible for these 
debts.10 Tr. at 78. Of the $34,256 in debt, the failure to pay credit card debt totaling $22,749 
resulted from Girlfriend 1’s failure to pay these debts on the sale of their house. Tr. at 74; Ex. 3 
at 2. In the first 01/2011 PSI, the Individual stated that he and Girlfriend 1 owned a house. The 
Individual and Girlfriend 1 agreed that upon the sale of their house, Girlfriend 1 could keep the 
proceeds of the sales if she would pay the Individual’s credit card bills. Ex. 33 at 11-12. After 
sale of the house, Girlfriend 1 informed the Individual that she had paid off his credit card debts. 
Ex. 33 at 12. In 2007, the Individual discovered that Girlfriend 1 had not paid off these debts. Ex. 
33 at 12. The Individual sued Girlfriend 1 in court and won a judgment of $43,000. However, an 
appeal court reversed the lower court’s decision, holding that the oral agreement made by 
Girlfriend 1 and the Individual was not enforceable. Ex. 33 at 12.  
 
After reviewing the evidence regarding the Individual’s history of financial instability, I find that 
the Individual has resolved the security concerns raised by this derogatory information. The fact 
that most of the approximately $34,000 indebtedness has been charged or written off does not, in 
itself, negate the security concerns raised by this level of indebtedness. Even if I discount the 
Individual’s excuse that the failure to pay this indebtedness resulted from Girlfriend 1’s failure to 
use the proceeds of their home’s sale to pay off these debts, most of the charged-off indebtedness 
originated by the Individual’s own accounts in 2003 and 2004. Since this time, however, the 

                                                                                                                                                             
whether the Individual is in fact past due and the apparent age of this account, I will not consider this account in 
evaluating whether the Individual’s has resolved the Criterion L derogatory information regarding financial 
responsibility. 
  
10 Representatives for these closed out accounts have not contacted the Individual. Tr. at 75. 
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Individual’s record with regard to financial responsibility has been mostly positive. Of the 
current negative financial account indebtedness, the Individual has demonstrated adequate 
evidence for me to conclude that the $4,500 default judgment was entered in error and that the 
Individual did not in fact incur the debt. The outstanding $120 dispute with the cable company, 
because of the relatively small amount of the debt, does not raise, in itself, a significant security 
concern. Given the Individual’s recent demonstrated seven-year history of financial 
responsibility, I find that any security concerns regarding financial irresponsibility have been 
resolved. See, e.g., Personnel Security Hearing, TSO-0732 (2009) (a new sustained pattern of 
financial responsibility can resolve a prior history of financial irresponsibility). 
 

2. The Individual’s Current Judgment and Reliability  
 
The Individual argues that his change of lifestyle indicates that he is committed to his life 
responsibilities and thus will not be likely to exercise poor judgment in the future. To support 
this claim, the Individual presented testimony from his current Girlfriend. The Girlfriend has 
been in a relationship with the Individual for seven years. Tr. at 31. The Girlfriend testified that  
one of the Individual’s children began living with him in 2008, and since then the Individual has 
been focused upon taking care of his children.11 Tr. at 27. Their days are spent working, taking 
the children to various sports activities, and checking that homework is done. Tr. at 27. The 
Girlfriend noted that, since they began taking care of the Individual’s children, their weekends 
are mostly filled with family activities. Tr. at 28-29. If the Individual and the Girlfriend go out on 
the weekends, it is usually to go out to dinner at a restaurant and to return early enough to take 
care of the Individual’s children. Tr. at 29. 
 
The Girlfriend also testified that she believes that the Individual is a mature and “principles-
based guy.” Tr. at 32. She believes that the Individual has a desire to be the best father he can be 
to his two children. Since she has known the Individual, the Individual has become more settled. 
Tr. at 33. Additionally, the Girlfriend believes that the Individual has demonstrated a new kind of 
reflectiveness in his life. Tr. at 33. The Individual now no longer goes out with friends and gets 
into the type of activities that would get him into trouble in the past. Tr. at 33-34, 41. 
 
To demonstrate how his life has changed, the Individual testified that, since he has received 
custody of his children, his normal day consists of going to work and after work picking up one 
child from school and bringing him home to start homework. Tr. at 103. He then goes to another 
school to pick up his other child. Tr. at 103. When he gets home, he does chores and takes his 
children to martial arts practice. Tr. at 103. When practice is over, the Individual examines both 
of his children’s homework to see if it is correct. Tr. at 103. He anticipates that this will be his 
normal day for at least the next five years. Tr. at 104. 
 
The Individual testified that since his difficulties in 2008 he now analyzes situations and does not 
make rash decisions. Tr. at 90. He now tries to look at the “big picture” when a situation occurs, 
and he looks at the possible consequences of actions on a security clearance and his family. Tr. at 
90. In order to avoid trouble, the Individual testified that he now makes sure he is familiar with 
any relevant policies and tries to err on the side of caution. Tr. at 91. When he was younger, the 
Individual testified that he did not always make the right choices but now he is a “bit more 
cautious” and thinks about what is expected from him as an employee and parent. Tr. at 93-94. 

                                                 
11 The Individual’s other child later came to live with the Individual and his Girlfriend. 
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The Individual now tries to avoid “gray area” situations that could jeopardize his custody of his 
children or his employment. Tr. at 95.  
 
With regard to Girlfriend 1, the Individual knows that she is the mother of his children and as 
such, despite his negative feelings towards her, she must have a role in their lives. Tr. at 96. The 
Individual is sensitive to any perceptions his children might have if he would not treat their 
mother properly. Tr. at 98. He feels that he should try to help her even to the extent of giving her 
money and paying for a hotel room during her last visit to see the children. Tr. at 97. 
   
Given the Individual’s history of repeated poor judgments from 1996 to 2007, a sustained period 
of responsible behavior is required to resolve the security concern about judgment and reliability.  
I find that the Individual has been making sound choices for approximately four years. The 
Individual has resolved the security concerns raised by the post-2007 incidents, and the 
Individual’s life changes provide extra support for an assessment that it is very unlikely that the 
Individual will repeat the poor judgment and questionable reliability that have characterized his 
past. The Girlfriend’s testimony was convincing as to the fact that the new priority in the 
Individual’s life is the care of his children, a factor that was not present before 2008. The 
Individual’s lifestyle no longer consists of the activities at bars associated with a number of prior 
incidents.   The Individual has also demonstrated a history of being financially responsible. I find 
the Girlfriend’s and the Individual’s testimony convincing regarding the changes in the 
Individual’s maturity and judgment. The fact that the Individual now has the responsibility to 
care for his two children has forced the Individual to be more cautious when contemplating his 
actions. In sum, because I find that the Individual has demonstrated a pattern of sound judgment 
for the past four years and has demonstrated significant lifestyle changes that will increase the 
likelihood of his making sound judgments and being reliable, I conclude that the Individual has 
resolved the concerns raised by the Criterion L derogatory information detailed in the 
Notification Letter. Cf. Personnel Security Hearing, Case No. VSO-0301 (January 24, 2000) 
(Criterion L security concerns raised by a history of fights in an individual’s relative youth were 
resolved by a seven-year period without fights).  
 

IV. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion L related to the Individual’s 
history of fights, arrests and financial problems have been resolved. Consequently, I conclude 
that granting the Individual’s access authorization “would not endanger the common defense and 
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). 
Therefore, the Individual’s access authorization should be granted. The parties may seek review 
of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: January 17, 2012 
 



 

 

*  The original of this document contains information which is subject to withholding from 
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Decision and Order 
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Richard A. Cronin, Jr., Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter “the Individual”) to 
retain an access authorization.1 After reviewing the testimony and evidence presented in this 
matter, it is my decision that the Individual’s access authorization should not be restored.2  
 

I. APPLICABLE REGULATIONS 
 
The regulations governing the Individual’s eligibility are set forth at 10 C.F.R. Part 710, “Criteria 
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.” Under Part 710, if derogatory information is received regarding an individual and a 
question concerning the individual’s eligibility to hold an access authorization has been raised, 
the individual is given the opportunity to request an administrative review hearing. 10 C.F.R. 
                                                 
1 Access authorization (or security clearance) is an administrative determination that an individual is eligible for 
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 
 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 
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§ 710.21(b). At an administrative review hearing, the individual has the opportunity to offer 
evidence as to his or her fitness to hold a security clearance. The burden lies with the individual 
to prove that “the grant or restoration . . . of access authorization to the individual would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.” See 10 C.F.R. § 710.27(a). The ultimate decision concerning eligibility is a 
comprehensive, common sense judgment based on a consideration of all relevant information, 
favorable and unfavorable. 10 C.F.R. § 710.7(a). 

 
II. BACKGROUND 

 
The Individual is an employee of a contractor at a DOE facility and was granted a security 
clearance. DOE Exhibits (Exs.) 3, 4, 5. In March 2011, the Individual became concerned about 
his level of alcohol consumption and contacted the DOE facility’s Employee Assistance Program 
(EAP) to obtain assistance in receiving treatment. Ex. 5; Ex. 7. The Individual reported this 
information to the DOE facility’s local security office (LSO). Ex. 7 at 3. In light of this 
information, the LSO conducted two personnel security interviews in April 2011 (PSI-1 and 
PSI-2) with the Individual and subsequently referred him for a psychiatric examination by a 
DOE-contractor psychiatrist (DOE Psychiatrist). Exs. 6, 9, 10.   
 
Because neither the two April 2011 PSIs nor the DOE Psychiatrist’s evaluation resolved the 
security concerns raised by the Individual’s alcohol consumption, the LSO informed the 
Individual, via a June 2011 notification letter (Notification Letter), that it was in possession of 
information that created substantial doubt as to the Individual’s eligibility to possess a security 
clearance and that the LSO was suspending the Individual’s security clearance. Ex. 1. In the 
Notification Letter, the LSO cited the Individual’s March 2011 effort to receive treatment for his 
alcohol problem, the Individual’s statements (made during the two April 2011 PSIs) regarding 
his past alcohol consumption, and a DOE Psychiatrist’s opinion indicating that the Individual 
suffers from Alcohol Dependence, as derogatory information under 10 C.F.R. § 710.8(j) 
(Criterion J).3 Ex. 1. 
 
I held a hearing regarding this matter. At the hearing, DOE presented one witness, the DOE 
Psychiatrist. The Individual testified on his own behalf. The DOE submitted 10 exhibits for the 
record (Exs. 1-10). The Individual submitted three exhibits (Exs. A-C).  

 
III. FACTUAL FINDINGS AND ANALYSIS 

 
 A. Whether the LSO Properly Invoked Criterion J 

 

                                                 
3 Criterion J describes information which shows that an individual has “[b]een, or is, a user of alcohol habitually to 
excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as 
suffering from alcohol abuse.”  10 C.F.R. § 710.8(j). 
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The Criterion J concerns at issue in this case are set out in the Notification Letter and primarily 
arise from the Individual’s seeking treatment regarding his alcohol problem in March 2011, his 
self-admitted past levels of excessive alcohol consumption, and the DOE Psychiatrist’s opinion 
that the Individual suffers from Alcohol Dependence. My factual findings regarding the 
derogatory information detailed in the Notification Letter are presented below and are 
unchallenged by the Individual. Ex. 2. 
 
As noted above, in March 2011, the Individual approached the EAP at the DOE facility to report 
that he had been consuming excessive amounts of alcohol (a 12-pack of beer a night) and to 
obtain assistance in obtaining treatment. Ex. 5; Ex. 6 at 4; Ex. 10 at 45-49; Ex. 9 at 3-5. The EAP 
referred the Individual to an intensive outpatient treatment program (IOP) at a local treatment 
facility. In late March 2011, the Individual began his participation in the IOP, which entailed 
abstinence from alcohol. Ex. 10 at 7. The Individual consumed one beer shortly after beginning 
the IOP but reported this consumption to his IOP counselor. Ex. 9 at 2-8. 
 
During PSI-1, the Individual reported that, since 2004, he would consume 12 beers every day 
after work, 18 beers on Saturdays, and 18 beers on Sundays. Ex. 10 (PSI-1) at 38. The Individual 
also reported that, during this period, his wife and children had stated their concerns regarding 
his alcohol consumption. Ex. 10 at 55-56. The Individual also admitted that his excessive 
consumption of alcohol had contributed to problems in his marriage. Ex. 10 at 42-43. Despite the 
concerns expressed by his family and the marital problems that resulted in his leaving the 
household two years prior to PSI-1, the Individual continued to consume a 12-pack of beer every 
night.4 Ex. 10 at 42-43, 55-58.  
 
During the May 2011 psychiatric examination, the Individual stated that, during the period 2000 
through 2004, he would consume a 12-pack of beer nightly and become intoxicated. Ex. 6 at 6-7. 
The Individual also admitted that, during the period 2007 to 2008, there were four or five 
occasions where he would consume five “shots” of tequila and vodka and subsequently “black 
out.” Ex. 6 at 6. 
 
In May 2011, the DOE Psychiatrist issued a report (Report) regarding the Individual. Ex. 6. In 
his Report, the DOE Psychiatrist diagnosed the Individual as suffering from Alcohol 
Dependence and opined that, as of the time of the examination, the Individual had not 
demonstrated adequate evidence of rehabilitation and reformation. Ex. 6 at 7-9. The DOE 
Psychiatrist cited the Individual’s “pathological” dependence on alcohol for the prior five years. 
Ex. 6 at 8. The DOE Psychiatrist also cited the Individual’s marital difficulties and impaired 
relationship with his children as factors supporting his diagnosis. Ex. 6 at 5, 8-9. Of the 
Diagnostic and Statistical Manual of the American Psychiatric Association, Fourth Edition’s 
criteria for diagnosing Alcohol Dependence, the DOE Psychiatrist found that all but one were 
applicable to the Individual. Ex. 6 at 8. In order to demonstrate rehabilitation or reformation from 
his Alcohol Dependence, the DOE Psychiatrist opined that the Individual would have to 
demonstrate a full 12-month period of abstinence from alcohol use along with successful 
completion of his IOP and regular Alcoholics Anonymous (AA) meeting attendance. Ex. 6 at 9.  
                                                 
4 The Individual and his current wife are seeking to obtain a divorce. Transcript of Hearing (Tr.) at 16-17. 
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I find that the DOE Psychologist’s diagnosis of the Individual as suffering from Alcohol 
Dependence and the Individual’s admitted excessive consumption of alcohol constitute 
derogatory information under Criterion J. Alcohol misuse is a security concern because it can 
lead to the exercise of questionable judgment and the failure to control impulses, which in turn 
can raise questions about a person’s reliability and trustworthiness. See Guideline G of the 
Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Adjudicative Guidelines). 
 

B. Whether the Individual Has Resolved the Criteria J Concerns 
 
In deciding whether an individual has mitigated a security concern, a hearing officer must 
consider all relevant factors having a bearing on an individual’s fitness to obtain or retain a 
security clearance. See 10 C.F.R. § 710.7(c). According to the Adjudicative Guidelines, among 
the factors that may serve to mitigate security concerns raised by an individual’s alcohol disorder 
or excessive of alcohol are: that the alcohol misuse happened so long ago, was so infrequent, or 
happened under such circumstances that it is unlikely to recur or does not cast doubt on the 
individual’s current reliability, trustworthiness, or good judgment. Other factors that may 
mitigate alcohol-related concerns are: that the individual has provided evidence of actions 
undertaken to overcome an alcohol problem and has established a pattern of abstinence or 
responsible use; that the individual has completed a treatment program and has demonstrated an 
established pattern of modified consumption of alcohol or abstinence; or that the individual is a 
current employee who is participating in a counseling or treatment program without a history of 
previous treatment or relapse and is making satisfactory progress. Adjudicative Guidelines, 
Guideline G, ¶ 23; see, e.g., Personnel Security Hearing, Case No. TSO-1020 (September 9, 
2011) (individual resolved concerns raised by alcohol dependence disorder by proving that he 
received therapy for alcohol dependence problem and that he had abstained from alcohol for 18 
months). 
 
At the hearing, the Individual presented testimony and other evidence to establish that he has 
completed an IOP treatment program and is now rehabilitated from his alcohol problem. I 
summarize the Individual’s testimony and evidence below. 
 
The Individual testified that his motivation to contact the EAP was his feeling that his life had 
become a “living hell.” Tr. at 10. His alcohol consumption increased when his relationship with 
his wife deteriorated approximately four years ago. Tr. at 11. His wife began to pursue 
relationships with other men at that time and he and his wife were deep in debt because of 
litigation with a neighbor regarding land and remodeling their house. Tr. at 12; Ex. 10 at 34 
(litigation with neighbor); Ex. 10 at 86-88 (remodeling).  
 
The Individual described the initial phase of the IOP as consisting of all day sessions, five days a 
week, with counseling, education, group therapy, and random alcohol testing. Tr. at 13, 28-29. 
The next phase of the IOP consisted of sessions three days a week. Tr. at 14. The Individual 
successfully completed the three-month IOP and successfully passed all associated drug and 
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alcohol testing. Tr. at 14, 36; Ex. A. The Individual also continues to see an EAP counselor on a 
monthly basis. Tr. at 15.  
 
The Individual attends AA meetings once a week. Tr. at 16. The Individual wants to attend AA 
two or three times a week but is unable to due to his schedule of work and the necessity of 
meeting with his lawyer regarding his upcoming divorce. Tr. at 34. The Individual is also 
currently working on the first step of AA’s 12-step program. Tr. at 30-31. The Individual has an 
AA sponsor but is now seeking a new sponsor because his present sponsor is often not available. 
Tr. at 30. The Individual believes that his children are his primary support group along with his 
friends at work and his grandchildren. Tr. at 23. He also notes that he could also consult 
individuals at his treatment program should he need support. Tr. at 23.  
 
The Individual is also receiving other helpful treatment. Shortly after the Individual’s last 
consumption of alcohol in March 2011, the Individual realized that his hands were shaking and 
later decided to consult a physician. Tr. at 27. A physician diagnosed the Individual as suffering 
from depression and prescribed Celexa, an antidepressant drug, to relieve the Individual’s 
depression and anxiety symptoms. Tr. at 26-27, 33. The Individual obtained quick relief of his 
symptoms from the Celexa and believes that the medication has eliminated any cravings to 
consume alcohol. Tr. at 32. 
 
The Individual testified to increased insight. In the past, he has tried to “put the blame” on 
everybody for his problems except himself. Tr. at 31. He believes that his life difficulties resulted 
from the “poor decisions I’ve made in the past.” Tr. at 31. The Individual is convinced that he is 
now making good decisions in his life. Tr. at 31.  
 
In addition to a certificate attesting to the Individual’s completion of the IOP, the Individual has 
also submitted into the record a letter from a clinical psychologist (Clinical Psychologist) 
working with the IOP, and a letter from the EAP Counselor. Ex. A (certificate); Ex. B (letter 
from Clinical Psychologist); Ex. C (letter from EAP Counselor). In her letter, the Clinical 
Psychologist described the Individual’s IOP and reported that the Individual had passed all 
random alcohol and drug testing in the program. Ex. B at 1-2. The EAP Counselor’s letter 
reported that the Individual was highly motivated. Ex. C at 1. The Individual’s IOP reported to 
EAP Counselor that the Individual was “doing great” in the program and regularly participated in 
the program. Ex. C at 1. The EAP Counselor further reported that she kept in contact with the 
Individual during his treatment and that together they developed a plan for the Individual’s 
eventual return to work. Ex. C at 1. The EAP Counselor has not observed any signs of a relapse. 
Ex. C. at 1.  
 
After listening to the all of the testimony, the DOE Psychiatrist testified as to his opinion 
regarding the Individual’s prognosis. The DOE Psychiatrist noted that the Individual’s decision 
to seek treatment voluntarily and his lack of denial about his alcohol problems are favorable 
factors regarding the Individual’s prognosis. Tr. at 41.  However, the DOE Psychiatrist testified 
that the Individual suffers from Alcohol Dependence, the most serious level of alcohol misuse. 
Tr. at 38. The Individual’s Alcohol Dependence was such that the Individual could consume 
“extraordinary” amounts of alcohol without getting intoxicated. Tr. at 38. While the DOE 
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Psychiatrist believes that the Individual has done well with his rehabilitation program, he also 
believes there are some weaknesses in his program. The DOE Psychiatrist believes that it would 
be best if the Individual attended AA meetings at least three times a week. Tr. at 38. 
Additionally, the DOE Psychiatrist believes that the Individual’s support group, his grown 
children who live at a distance from the Individual, may not be adequate. Tr. at 38. In this regard, 
the Individual’s rehabilitation would be helped by having a more accessible AA sponsor. Tr. at 
39. After considering all of the factors in the Individual’s case, the DOE Psychiatrist affirmed the 
opinion contained in the Report that a full 12-month period of abstinence is required before the 
Individual can be considered sufficiently rehabilitated or reformed. Tr. at 41.  
 
The sole issue before me is whether the Individual, as of the time of the hearing, has 
demonstrated adequate evidence of rehabilitation to resolve the Criterion J security concerns 
raised by his alcohol problem. In the Individual’s favor, he sought treatment for his alcohol 
problem without prompting. In addition, he has successfully completed the IOP and, as of the 
date of the hearing, has completed eight months of abstinence from alcohol. The Individual has 
also been diligent about maintaining a connection with the EAP Counselor for support and 
guidance. All of these facts bode well for the Individual’s ultimate rehabilitation from Alcohol 
Dependence. 
 
Despite the facts in favor of the Individual, as cited above, the DOE Psychiatrist believes that, in 
order for the Individual to show adequate evidence of rehabilitation from Alcohol Dependence, 
the Individual should demonstrate a 12-month period of abstinence. In the absence of compelling 
outside expert testimony or significant mitigating circumstances, Hearing Officers give 
considerable weight to the opinion of a DOE mental health expert. See Personnel Security 
Hearing, Case No. TSO-0082, slip op. at 8 (October 6, 2004) (“In a Part 708 proceeding, the 
Hearing Officer gives great deference to the expert opinions of psychiatrists and other mental 
health professionals regarding rehabilitation or reformation.”) In the present case, I find support 
for the 12-month abstinence requirement from the nature of the Individual’s condition. The 
Individual, as diagnosed by the DOE Psychiatrist, suffers from Alcohol Dependence, a severe 
form of substance use disorder. Further, the Individual, while overcoming significant difficulties, 
still has the challenge of managing his upcoming divorce from his wife. The Individual’s 
primary support system, his grown children, is not as available as would be desirable. Most 
importantly, the vital national security and defense interests that are involved in granting anyone 
a security clearance counsel for a conservative view regarding the state of the Individual’s 
recovery. While I believe that the Individual has a good chance of ultimately rehabilitating 
himself from his Alcohol Dependence, I cannot find, as of the date of the hearing, that the 
Individual is sufficiently rehabilitated to resolve the Criterion J security concerns raised by the 
derogatory information contained in the Notification Letter. See Personnel Security Hearing, 
Case No. TSO-0863 (March 25, 2010) (individual found not rehabilitated from Alcohol 
Dependence despite participation in AA for five months and completion of five months of  
abstinence).  
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IV. CONCLUSION 
 

As explained above, I find that the security concerns under Criterion J related to the Individual’s 
misuse of alcohol and the diagnosis of Alcohol Dependence have not been resolved. 
Consequently, I cannot conclude that restoring the Individual’s access authorization “would not 
endanger the common defense and security and would be clearly consistent with the national 
interest.” 10 C.F.R. § 710.7(a). Therefore, the Individual’s access authorization should not be 
restored. The parties may seek review of this Decision by an Appeal Panel under the regulations 
set forth at 10 C.F.R. § 710.28. 
 
 
 
 
 
Richard A. Cronin, Jr.  
Hearing Officer 
Office of Hearings and Appeals  
 
Date: December 12, 2011 
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1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with
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__________

Decision and Order

__________

Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of xxxxxxxxxxxxxxx hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me, I have determined that the individual’s

access authorization should be granted.

I. Background 

The individual is an applicant for a DOE security clearance.   In March 2011, as part of a background

investigation, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the

individual to address her mental health, her failure to file her 2008 federal income taxes and her

financial delinquencies.  The LSO also requested the individual’s medical records.  Subsequently,

the LSO referred the individual to a DOE consultant psychiatrist (DOE psychiatrist) who examined

the individual in May 2011, and memorialized his findings in a report (Psychiatric Report).



- 2 -

2/  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion L relates, in relevant part, to information that a person has “[e]ngaged in any unusual

conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy;

or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress

which may cause the individual to act contrary to the best interests of the national security . . . .”  10 C.F.R. § 710.8(l).

According to the DOE psychiatrist, the individual suffers from Major Depressive Disorder,

Recurrent, Moderate and Personality Disorder, Not Other Specified with Borderline, Dependent,

Avoidant and Narcissistic features. The DOE psychiatrist further concluded that the individual’s

mental illnesses cause or may cause a significant defect in her judgment and reliability.  

In July 2011, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding her eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of two potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, notably subsections (h) and (l) (hereinafter referred to as Criteria

H and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist. The individual presented the testimony of

six witnesses - her treating psychiatrist, a consultant psychiatrist, her supervisor, a co-worker, her

mother and a friend.  She also testified on her own behalf.  The DOE and the individual submitted

a number of written exhibits prior to the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

her access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting her eligibility for an access authorization.  The Part 710
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regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites two criteria as bases for denying the individual’s security clearance:

Criteria H and L.  To support Criterion H, the LSO relies on the opinion of the DOE psychiatrist that

the individual suffers from Major Depressive Disorder, Recurrent, Moderate and Personality

Disorder, Not Otherwise Specified with Borderline, Dependent, Avoidant and Narcissistic features.

See DOE Exh. 1.

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s mental health under Criterion H.  Mental conditions such as Major Depressive

Disorder and Personality Disorder can impair a person’s judgment, reliability and trustworthiness.

See Guideline I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to

Classified Information issued on December 29, 2005, by the Assistant to the President for National

Security Affairs, The White House (Adjudicative Guidelines). 

To support its reliance on Criterion L, the LSO cites the individual’s admission during her March

2011 PSI that she has not filed her 2008 federal income taxes, as well as her admission that she has

five collection accounts totaling $1,617.  DOE Exh. 1.  This information also raises questions about

the individual’s judgment and reliability under Criterion L. 

IV.  Findings of Fact

By her own account, the individual has suffered from anxiety and situational depression for a number

of years.  According to the individual, she began meeting with a counselor after the birth of her

daughter in 1991.  DOE Exh. 3 and 4.  Despite a psychiatrist advising her that she did not suffer from

depression, she continued with counseling until 1995 because she wanted to please her husband who

insisted she was depressed.  Id.  The individual did not seek further counseling until 2002 after

experiencing anxiety and depression related to a diagnosis of Fibromyalgia and several significantly

stressful family events, including (1) her son’s molestation of her daughter that caused the individual

to experience a nervous breakdown, (2) her daughter’s Bipolar Disorder and suicide attempts,  and

(3)  her ex-husband’s suicidal tendencies.  Id.  From 2002 through 2007, the individual met with

several counselors and was prescribed medication for anxiety and depression.  Id.  In early 2008, the
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

individual met with a psychiatrist who diagnosed her as being Bipolar and replaced her medication

with a different one which she believes caused her anxiety and depression to worsen.  Id.  The

individual acknowledges that she stopped treatment because she did not agree with the psychiatrist’s

diagnosis.  In mid-2008, she sought a second opinion and began seeing her current treating

psychiatrist, whose diagnoses were anxiety and depression.  Id.  Her new treating psychiatrist

prescribed her anti-anxiety and anti-depression medication which she continues to take.  The

individual consults with her psychiatrist once every three months for medication maintenance.  Id.

 

The DOE psychiatrist examined the individual in May 2011 and decided that she suffers from two

mental conditions, Major Depressive Disorder, Recurrent, Moderate and Personality Disorder, Not

Otherwise Specified with Borderline, Dependent, Avoidant and Narcissistic features.  According to

the DOE psychiatrist, the individual’s illnesses cause or may cause a significant defect in her

judgment or reliability.  In addition, the DOE psychiatrist opined that the individual presents an

extremely “unstable” emotional state.  DOE Exh. 6.   

In addition to her mental health issues, the individual admitted, during a March 2011 PSI, that she

had five accounts in collection totaling $1,617.  She also acknowledged at the PSI that she knew

about the collection accounts since January 2011.  At the hearing, she provided documentary

evidence to show that the collection accounts had been resolved and paid in full.  See Ind. Exh. E.

Also, during her March 2011 PSI,  the individual admitted that she did not file her 2008 federal

income taxes despite receiving two letters from the Internal Revenue Service (IRS).  At the hearing,

she provided documentary evidence to show that she has filed her 2008 federal income taxes.  DOE

Exh. 1, Ind. Exh. D.  

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c),  3/ and the Adjudicative Guidelines.  After due deliberation, I

have determined that the individual’s access authorization should be granted.  I find that granting

the individual’s security clearance will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in

support of this decision are discussed below.

A. The Diagnoses at Issue

The DOE psychiatrist stated in his Psychiatric Report and at the hearing that the individual met the

diagnostic criteria set forth in the American Psychiatric Association’s Diagnostic and Statistical

Manual of Mental Disorders, 4th Edition, Text Revision (DSM-IV-TR) for Major Depressive
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Disorder.  DOE Exh. 6, Transcript of Hearing (Tr.) at 259-267.  However, during the hearing, he

acknowledged that there was not enough collateral evidence to justify a diagnosis of Personality

Disorder.  Id. at 261.  The individual presented the expert testimony of two psychiatrists, one of

whom is her treating psychiatrist, to dispute both of the DOE psychiatrist’s diagnoses.   

B. The Individual’s Experts’ Opinions

The individual’s treating psychiatrist testified that he has seen the individual 27 times over the last

four years.  Tr. at 11.  According to the treating psychiatrist, based on his observation of the

individual over a number of visits, the individual suffers from Anxiety Disorder, Depressive

Disorder and Attention Deficit Disorder.  Id. at 12. He further testified that the individual has been

compliant in taking her medication and has followed his recommendations.  Id. at 12 an 19.  He

stated that, over the four-year period he has treated the individual, he has not observed any mental

conditions that would impair her judgment and reliability.  Id.  The treating psychiatrist testified that

he disagrees with the DOE psychiatrist’s diagnoses of the individual and pointed to a number of what

he considered to be inconsistencies in the DOE psychiatrist’s report.  Id.  He stated he has never

observed her to be in an unstable emotional state as described by the DOE psychiatrist.  Id. at 13.

The treating psychiatrist noted that the DOE psychiatrist’s mental status examination of the

individual did not describe a person in an “extremely unstable emotional state.”  Rather, he noted

that the DOE psychiatrist describes the individual’s affect as appropriate, her insight and impulse

as good, and finds no evidence of delusions or suicidal ideations.  Id. at 14.  The treating psychiatrist

testified that he did not have any information that would support the diagnoses of Major Depressive

Disorder and Personality Disorder.  Id. He further noted that with respect to Personality Disorder,

the individual did not meet any of the standards for borderline, dependent, avoidant or narcissistic

features.  According to the treating psychiatrist, the individual’s symptoms have improved and the

individual’s depression is currently in remission.  Id. at 33.  He opined that the individual should

continue her medication therapy, which includes a sleeping pill, an anti-depressant and an anti-

anxiety medication, as well as continue individual psychotherapy to help her deal with stressors in

her life.  Id. at 36.  In his report and testimony during the hearing, the treating psychiatrist reiterated

that the individual does not have a mental condition that causes a significant defect in her judgment

and reliability.  Id. at 37.  

The individual also offered the testimony of a board-certified forensic psychiatrist who conducted

an evaluation of the individual in August 2011.  Ind. Exh. B.  The forensic psychiatrist testified that

based on his evaluation of the individual, he found the individual’s affect appropriate and her

emotional state stable.   Id., Tr. at 219.  The forensic psychiatrist testified that he disagreed with the

diagnoses of the DOE psychiatrist.  With regard to the diagnosis of Major Depressive Disorder, he

found that the individual did not have recurring episodes of depression, a critical element of Major

Depressive Disorder.  As for Personality Disorder, he opined that the individual has not manifested

the symptoms required by the DSM-IV.  Tr. at 223 and 223.  The forensic psychiatrist further

commented that the DOE psychiatrist did not note the symptoms and features consistent with the

diagnoses given nor did he provide evidence of borderline, dependent, avoidant and narcissistic

features.  Id. at 223.  Rather, based on his evaluation, he found the individual’s primary diagnosis

to be Depressive Disorder NOS due to there not being a clear history of major depressive episodes

as well as the likely contribution of Fibromyalgia to her depressive symptoms.  Id. at 225.  He

reiterated that there is no evidence of a personality disorder and noted that during the years where
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depression had its onset, there were a number of major family stressors for the individual.  Id. at 226.

He noted that most of the people he evaluates with major depression develop an episode of major

depression.  Id.  He stated that the diagnosis he gave the individual best explains the course and

development of her symptoms in the context of her whole life.  Id. at 227.  Finally, he testified that

the individual has been compliant in taking her medication and stated that, given her history of major

events that have occurred in her life, she has the ability to achieve and maintain a successful career

and meaningful relationships.  Id. at 227, 233 and 234.  He testified that the individual’s prognosis

is good and that she does not have a mental condition that causes a significant defect in judgment

and reliability.  Id. at 233.

C.  The DOE Psychiatrist’s Opinion

The DOE psychiatrist listened to all the testimony at the hearing before testifying himself.  Although

he acknowledged that he failed to justify a diagnosis of Personality Disorder in his report and

believes that more collateral history of the individual was necessary for a diagnosis, he testified that

he would not change his diagnosis of Major Depressive Disorder and Personality Disorder.  Id. at

259 and 297.   The DOE psychiatrist testified that he is concerned that the individual is taking an

antidepressant and stimulants.  Id. at 261.  He testified that the treatment the individual is receiving

is not enough to consider her to be stable.  The DOE psychiatrist further testified that the individual’s

sense of impairment was not linked to her major depressive diagnosis as much as the personality

disorder.  During the hearing, the DOE psychiatrist discussed various criteria he uses to determine

whether an individual has an impairment in judgment and reliability.  Id. at 264.  He testified that

he was concerned with at least five of these criteria, including the individual’s ability to control her

emotions and her ability to control conflicts in her life.  Id. at 265.  The DOE psychiatrist stated that

the individual’s prognosis is not good because she still a number of stressors in her life.  

D. Evaluation of Criterion H Security Concerns

The evidence in the record is clear that the individual suffers from a mental condition given that the

individual has received three different diagnoses from three duly qualified mental health

professionals.  However, the psychiatrists here disagree as to whether the individual’s mental

condition causes a significant defect in her judgment and reliability.  After carefully evaluating the

evidence in this case, I am convinced that the individual does not suffer from a mental condition that

causes a significant defect in her judgment and reliability.  I found the testimony of the individual’s

treating psychiatrist, as well as the forensic psychiatrist who testified on the individual’s behalf, to

be compelling.  The individual’s treating psychiatrist, who diagnosed the individual with Anxiety

Disorder, Depression and Attention Deficit Disorder, has met with the individual on 27 separate

occasions since 2008 and opined that the individual’s depression is in remission.  He further found

that the individual does not have a mental condition that causes a significant defect in judgment and

reliability.  Likewise, the forensic psychiatrist, who diagnosed the individual with Depressive

Disorder NOS, found that the individual did not have a clear history of major depressive episodes,

and thus does not have a mental condition that causes a significant defect in judgment and reliability.

Neither of these experts believe the individual met the criteria for Personality Disorder. 

I note my concerns about the strength of the DOE psychiatrist’s report and opinion as evidenced by

clear errors in his report.  For example, in the Mental Status Examination section of his Report, the
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DOE psychiatrist describes the individual as “fashionably dressed, with a nose ring.”  DOE Exh. 6

at 12.  However, it was clear during the hearing that the individual, who denied ever wearing a nose

ring, is a very conservative individual and highly unlikely that she ever wore such a jewelry item.

The DOE psychiatrist also indicated that the individual was judged to be of average intelligence.

Id.  Again, it was clear from the hearing that the individual possesses above average intelligence, if

not higher, which was corroborated by the individual’s professional record.  Ind. Exhs. H-I.  Both

of the individual’s experts found the individual to possess superior intelligence.  In addition to the

factual inaccuracies in the DOE psychiatrist’s report, I found the DOE psychiatrist’s testimony

substantively lacking.  His admission, for example, that he failed to justify a Personality Disorder

diagnosis in his report, as well as his admission that collateral history was necessary to diagnose the

individual, is troubling.    

While I find that the individual does not suffer from Major Depressive Disorder and Personality

Disorder, the evidence is clear that she does suffer from a mental condition or conditions not

enumerated in the Notification Letter.  However, the individual presented probative evidence to

show that her mental conditions are readily controllable with treatment, and that she has

demonstrated ongoing and consistent compliance with her treatment plan.  See Adjudicative

Guidelines at Guideline I ¶ 29(a).  In addition, the individual has presented probative evidence that

she has voluntarily entered a counseling or treatment program for a condition that is amenable to

treatment, and is currently receiving treatment with a favorable prognosis by a duly qualified mental

health professional.  See Adjudicative Guidelines at Guideline I ¶ 29(b).  Under Adjudicative

Guidelines 29(a) and (b), I find that she has mitigated any residual security concerns stemming from

her current mental condition.  In the end, I find that the individual has mitigated the security concerns

under Criterion H.

E. Criterion L

The Criterion L concerns relate to the individual’s admission during her March 2011 PSI that she

did not file her 2008 federal income taxes and that she had five accounts in collection totaling

$1,617. During the hearing, the individual addressed both of these concerns.  With respect to her

2008 federal income taxes, she testified that she believed she had filed her 2008 federal income taxes

and was receiving a refund, but later learned that the IRS had not received them.  Tr. at 137-139.

She further testified that after receiving a letter from the IRS in May  2010 asking whether she had

filed her 2008 returns, she contacted her tax accountant to resolve the issue and to determine whether

she was entitled to an additional deduction for 2008.  Id. at 138, Ind. Exh. R.  The individual stated

that, in 2010, she re-filed a copy of her 2008 return and received an $829 refund.  Id. at 141 and 142.

After receiving a refund, she submitted an amended 2008 return and received an additional $602

refund.  Id.  She testified that she has always filed her taxes in a timely fashion and has no tax debt.

I find this issue to be an isolated incident.  Based on the individual’s credible explanation during the

hearing, her good faith effort to re-file her return and the evidence that the individual has filed her

taxes in a timely fashion every year, I find the likelihood of recurrence to be acceptably low.

Likewise, with respect to the individual’s five collection accounts, she provided documentary

evidence that all five accounts have been resolved and paid in full.  Ind. Exh. E-G.  The individual

presented credible testimony that she was unaware of these delinquencies, but promptly investigated

and resolved the delinquencies.  Again, with respect to this issue, I find the likelihood of recurrence

to be low.  After considering the “whole person,” I am convinced that the DOE can rely on the
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individual’s ability to make sound judgment calls regarding the safeguarding of classified

information. See Adjudicative Guidelines at ¶ (2)a. I therefore find that the individual has

sufficiently mitigated the LSO’s concerns under Criterion L.    

F. Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has brought forth convincing evidence to mitigate the security concerns associated with

Criteria H and L.  I therefore find that granting the individual’s access authorization would not

endanger the common defense and security and would be consistent with the national interest.

Accordingly, I find that the individual’s access authorization should be granted.  The parties may

seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R.

§ 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: February 24, 2012          



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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__________

Decision and Order

__________

Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of xxxxxxxxxxxxxxx (hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE)

regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures

for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As

discussed below, after carefully considering the record before me in light of the relevant

regulations, I have determined that the individual’s access authorization should not be granted.

I. Background 

The individual is an applicant for a DOE security clearance.  In October 2010, as part of a

background investigation, the Local Security Office (LSO) conducted a Personnel Security

Interview (PSI) of the individual to address his alcohol use and alcohol-related arrests.   In

addition to the PSI, the LSO requested the individual’s medical records and recommended a

psychological evaluation of the individual by a DOE consultant psychologist (DOE

psychologist).  The DOE psychologist examined the individual in January 2011 and



- 2 -

2/  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or has been

diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”

10 C.F.R. § 710.8(j). 

memorialized his findings in a report (Psychological Report).  According to the DOE

psychologist, the individual has a history of Alcohol Abuse.

In June 2011, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding his eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of one potentially disqualifying criterion set forth in the

security regulations at 10 C.F.R. § 710.8, notably subsections (j) (hereinafter referred to as

Criterion J).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and

the OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I

convened, the DOE Counsel called one witness, the DOE psychologist. The individual presented

the testimony of four witnesses - his former supervisor, his brother, his mother and his wife.  He

also testified on his own behalf.  The DOE submitted a number of written exhibits prior to the

hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather,

the standard in this proceeding places the burden on the individual because it is designed to

protect national security interests.  This is not an easy burden for the individual to sustain.  The

regulatory standard implies that there is a presumption against granting or restoring a security

clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with

the national interest” standard for granting security clearances indicates “that security

determinations should err, if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d

1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the

issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that

granting his access authorization “will not endanger the common defense and security and will be

clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a

full opportunity to present evidence supporting his eligibility for an access authorization.  The

Part 710 regulations are drafted so as to permit the introduction of a very broad range of evidence

at personnel security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. §
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710.26(h).  Hence, an individual is afforded the utmost latitude in the presentation of evidence to

mitigate the security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of

all the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of

a person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one criterion as a basis for denying the individual’s security

clearance: Criterion J.  To support Criterion J in this case, the LSO relies, inter alia, on the

following: (1) the individual was evaluated by a DOE psychologist who opined that the

individual has a history of Alcohol Abuse; (2) in 1993 and 1994, the individual was arrested for

Underage Drinking and Drug Possession and in 1995, the individual was arrested for Simple

Possession, and (3)  in 2009, the individual was arrested for Driving Under the Influence (DUI)

after consuming three or four beers at a restaurant and an additional four beers at a nightclub. 

See DOE Exhibit 3.

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s alcohol use under Criterion J.  The excessive consumption of alcohol itself

is a security concern because that behavior can lead to the exercise of questionable judgment and

the failure to control impulses, which in turn can raise questions about a person’s reliability and

trustworthiness.  See Guideline G of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to

the President for National Security Affairs, The White house. 

IV.  Findings of Fact

The individual began drinking alcohol at the age of 15 and has a history of several arrests and

citations for underage drinking and simple possession in 1993, 1994 and 1995 as well as a DUI

in 2009.  According to the individual, he drank infrequently in high school, but more frequently

in college where he would drink heavily at weekend parties.  DOE Exhibit 10.  After college, the

individual related that his alcohol consumption “decreased,” stating that he might have consumed

12 beers per day on social occasions two or three weekends a month.  Id.  During the 2011 PSI,

the individual acknowledged that he was arrested for Underage Drinking and Drug Possession in

1993 and 1994, Simple Possession in 1995 and a DUI in 2009.  According to the individual, he

drinks rarely now due to the responsibilities of family life, stating that he consumes no more than

six beers or four glasses of wine over the course of a weekend day.  Id.  The individual related

that he has not been intoxicated since July 4, 2010. Id.,DOE Exh. 8.  
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3/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

 

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  3/ After due deliberation, I have determined that the

individual’s access authorization should not be granted.  I cannot find that granting the

individual’s security clearance will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in

support of this decision are discussed below.

A. The Diagnosis of Alcohol Abuse - Criterion J

1. The Individual’s Testimony

At the hearing, the individual acknowledged that he drank in college and that he was arrested for

Underage Drinking.  He further acknowledged that he was charged with one DUI in 2009. 

Transcript of Hearing (Tr.) at 48.  The individual testified about the circumstances regarding his

2009 DUI.  According the individual, he was celebrating his brother’s birthday at a restaurant and

had a number of drinks.  Id. at 44.  The individual testified that as he was driving home, he was

pulled over by police and failed a failed a field sobriety test.  Id. at 45.  The individual stated that

the DUI was later dismissed and the charge was reduced to Reckless Driving.  Id.  He further

stated that this DUI was an aberration and a “bad judgment call.”  Id.  

The individual testified that his alcohol use has significantly decreased since college, and he

currently only drinks about once or twice a month. Id. at 43 and 50.  He stated that the last time

he consumed alcohol was about a month ago while on a four-day cruise celebrating his son’s

birthday.  Id. at 42.  According to the individual, he consumed four or five beers on the second

day of the cruise.  Although the individual believes that he has suffered from Alcohol Abuse in

the past, he testified that he does not currently consider alcohol to be a problem for him, stating

that alcohol is now not a priority.  He further testified that he is more relaxed now and has

learned valuable lessons from his father’s alcoholism.  Id.  The individual, who is currently not

totally abstinent, testified that he intends to be abstinent in the future, has researched alcohol

counseling programs and is willing to attend Alcoholics Anonymous (AA).  Id. at 54.

     

During the hearing, the individual also offered the testimony of his supervisor, his mother, his

brother and his wife.  The individual’s supervisor testified that while he has supervised
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employees with noticeable alcohol symptoms, the individual has not demonstrated any alcohol-

related issues at work.  Id. at 15.  His brother, who sees the individual once or twice a month and

socializes with the individual, testified that he has occasionally seen the individual consume

alcohol, but that he has never observed him drink to the point of intoxication.  Id. at 19. 

Likewise, the individual’s mother testified that she has not observed the individual drinking

excessively, only an occasional one or two drinks.  She further testified that the individual drinks

very little now as he is focused on taking care of his children.  Id. at 28.  The individual’s wife,

who has been married to the individual for four years, described the individual’s alcohol

consumption as “casual,” drinking a couple of glasses of wine with dinner. Id. at 32.  She stated

that since their twin children were born, their lives have changed.  Id.  The individual’s wife

stated that she has never been concerned with the amount or pattern of her husband’s drinking. 

Id.  She characterized the individual’s 2009 DUI as an isolated incident which was “out of

character” for her husband as well as a bad judgement call on his part.  Id. at 36.  According to

the wife, the last time she observed him drinking was a couple of months ago when he consumed

a glass of wine with dinner.  Id. at 33.  Finally, the individual’s wife testified that her husband’s

judgment and reliability are good.  Id. at 35.  

2. The DOE Psychologist’s Testimony and Report

The DOE psychologist stated in his Psychological Report that the individual has taken

inadequate steps to safeguard himself from what is, without question, a history of Alcohol Abuse. 

DOE Exh. 10.  He further stated that in order for the individual to demonstrate credible

rehabilitation, he should participate in an intensive outpatient treatment program, commit to

abstinence as a goal, and follow all aftercare recommendations of the program including regular

participation in AA inclusive of a  credible relationship with an AA sponsor or mentor.  Id.  After

evaluating the individual in January 2011, the DOE psychologist testified that he did not believe

the individual was completely candid about his alcohol consumption.  Id.  He further stated that

the testing suggested that the individual minimized his alcohol symptoms and problems.  Tr. at

61.  The DOE psychologist testified that, at the time of the evaluation, he was concerned that the

individual would return to abusing alcohol.  Id.    

After listening to the testimony of all of the witnesses in this case, the DOE psychologist testified

that while the individual’s history of Alcohol Abuse is still problematic, it does not appear that

the individual now has an “alcohol-centered lifestyle” or that he has social pressures to drink.  Id.

at 62.  However, the DOE psychologist stated that the issue going forward is that the individual is

in a high-rate group for recidivism.  Id.  He testified that complete abstinence is required for

some persons, but for others, such as the individual, a more reasonable drinking may be

acceptable.  Id. at 63.  According to the DOE psychologist, based on the testimony given at the

hearing, he would now recommend a Harm Reduction and Accountability model of treatment

with an alcohol professional for the individual to achieve rehabilitation.  Id. at 65.  He described

this rubric of treatment as establishing a relationship with an alcohol therapist or other

professional in which there is an agreement as to what is considered to be social drinking for the

individual.  Id. at 69.  If there is a breach in the agreement, this breach would serve as evidence

that complete abstinence is necessary to achieve rehabilitation.  Id.  The DOE psychologist stated
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4/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The text of a

cited decision may be accessed by entering the case number of the decision in the search engine located at

http:www.oha.doe.gov/search.htm.  

that he would recommend six months of treatment under this model which would culminate with

a written report by the professional at the end of the six-month period.  Id. at 71.   In addition, he

noted that family members should be involved in treatment.  He reiterated that currently the

individual does not possess any evidence of Alcohol Abuse based on the testimony in the record,

noting that since he evaluated the individual in January 2011, there have been no incidents of

alcohol abuse.  Id. at 73.  However, he testified that he would recommend Harm Reduction

treatment as a safety mechanism to decrease the individual’s rate of recidivism.  Id.    

3. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychologists and other mental health professionals regarding rehabilitation and reformation. See

Personnel Security Hearing, Case No. TSO-0728 (2009).  4/  Regarding rehabilitation, I gave

considerable weight to the opinion of the DOE psychologist, who opined that although the

individual does not currently meet the criteria for Alcohol Abuse, he would benefit from a Harm

Reduction and Accountability plan of treatment to decrease his likelihood of recidivism.  During

the hearing, the individual testified that he has greatly reduced his alcohol consumption, drinking

only occasionally, and that his 2009 DUI was an isolated incident which demonstrated bad

judgment on his part.  The individual further acknowledged that he has had Alcohol Abuse in the

past and would be willing to entertain treatment such as AA in the future.  Although the

individual has significantly decreased his alcohol consumption, his past Alcohol Abuse and his

fairly recent DUI, remain concerning to me.  I am persuaded by the DOE psychologist’s

testimony that he would benefit from at least six months of a harm reduction treatment to

ascertain whether the individual has the ability to drink socially.  As of the date of the hearing,

the individual has not received any treatment for his alcohol problem.  While the individual has

begun to establish a pattern of responsible use, he still has not overcome the risk of recidivism

cited by the DOE psychologist.   See Adjudicative Guidelines at Guideline G ¶ 23(b).  Based on

the foregoing, I find that the individual has not demonstrated adequate evidence of rehabilitation

or reformation.  For this reason, I find that he has not mitigated the security concerns under

Criterion J.

VI. Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the

possession of the DOE that raises serious security concerns under Criterion J.  After considering

all the relevant information, favorable and unfavorable, in a comprehensive common-sense

manner, including weighing all the testimony and other evidence presented at the hearing, I find

that the individual has not brought forth convincing evidence to mitigate the security concerns

associated with Criterion J.  I therefore cannot find that granting the individual’s access

authorization would not endanger the common defense and security and would be consistent with
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the national interest.  Accordingly, I find that the individual’s access authorization should not be

granted.  The parties may seek review of this Decision by an Appeal Panel under the regulations

set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: December 23, 2011         
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Kent S. Woods, Hearing Officer: 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.” As explained below, it is my decision that the individual’s access 
authorization should not be restored at this time. 
 
I. BACKGROUND 
 
The individual currently is employed by a DOE contractor, and has held a DOE security 
clearance for several years.  Based on financial issues contained in the individual’s security file, 
the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) with the 
individual in June 2011.  PSI, DOE Ex. 13   
 
In July 2011, the LSO suspended the individual’s DOE security clearance and issued her a 
Notification Letter, together with a statement (Enclosure 2) setting forth the information that 
created a substantial doubt about the individual’s eligibility to hold a DOE security clearance. 
(DOE Ex. 1).  Specifically, the LSO alleges that the individual has failed to meet her financial 
obligations, and has exhibited a long-term pattern of financial irresponsibility.  These alleged 
actions raise security concerns that the individual has engaged in unusual conduct or is subject to 
circumstances which tend to show that she is not honest, reliable or trustworthy under the 
provisions of 10 C.F.R. § 710.8(l) (Criterion L).  Enclosure 2, DOE Ex. 1. 
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In August 2011, the individual requested a hearing (hereinafter “the hearing”) to respond to the 
concerns raised in the Notification Letter.  DOE Ex. 2.  On August 19, 2011, the Office of 
Hearings and Appeals Director appointed me the Hearing Officer in this case.  At the hearing I 
convened in this matter, I received testimony from five persons.  The individual testified and 
presented the testimony of her supervisor, a former supervisor, a longtime friend, and her son.  
Discussion at the hearing centered on how the individual has demonstrated personal 
responsibility during her career as a DOE contractor employee, how her efforts to assist her 
children, relatives and friends contributed to her financial problems, and her present efforts to 
resolve her outstanding obligations. 
 
II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national 
security test” for the granting of security clearances indicates “that security determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th 
Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a 
security clearance). 
   
III. FINDINGS OF FACT AND ANALYSIS 
 
A.  The Individual Has Raised Security Concerns Involving Financial Irresponsibility 
 
As previously noted, the LSO cites one criterion as the basis for suspending the individual’s 
security clearance, Criterion L. To support its allegations, the LSO states that the individual filed 
a Chapter 7 bankruptcy in 2005 to avoid the garnishment of her wages in the amount of $17,000 
for a repossessed vehicle.  The LSO finds that despite making assurances in 2005 that she 
intended thereafter to live within her budget, she resumed her pattern of financial 
irresponsibility.  Specifically, the LSO finds that, in late 2005, 2006 and 2007, she obtained at 
least five credit cards and purchased a new car.  At her 2011, PSI, the individual admitted that 
she has made no payments in three years on several collection accounts with amounts totaling 
$9,227.  The LSO also finds that at the time of the 2011 PSI, she was $1,496 past due on her auto 
loan, and 90 days past due on a credit account for $100.  It further finds that in 2011 she 
attributed her financial difficulties since 2005 to helping her children with college tuition and 
living expenses, and to helping a nephew with a utility account, and that she admitted that she 
does not have sufficient current income to establish payment arrangements with her creditors.  
Enclosure 2, DOE Ex. 1.  The individual does not contest the factual findings made by the LSO 
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concerning her history of financial mismanagement and her current indebtedness.  See 
Individual’s August 1, 2011 Reply to Notification Letter, DOE Exhibit 2. 
 
The individual’s failure to live within her means, to satisfy her debts and meet her financial 
obligations raises a security concern under Criterion L because her actions may indicate “poor 
self-control, lack of judgment, or unwillingness to abide by rules and regulations,” all of which 
can raise questions about the individual’s reliability, trustworthiness and ability to protect 
classified information.  See Guideline F of the Revised Adjudicative Guidelines for Determining 
Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to 
the President for National Security Affairs, The White House. (Adjudicative Guidelines). 
Moreover, a person who is financially overextended is at risk of having to engage in illegal acts 
to generate funds. Id.  
 
B.  The Individual’s Contentions at the Hearing 
 
Although the individual acknowledges her past financial mismanagement, she contends that she 
has lived frugally in recent years and that her indebtedness following her 2005 bankruptcy was 
chiefly due to her efforts to assist her children and other family members.  She also presented 
evidence concerning her recent efforts to resolve her current indebtedness through a Chapter 13 
Bankruptcy. 
 
I have carefully considered the record of this proceeding, including the testimony of the 
witnesses presented at the hearing. In resolving the question of the individual’s eligibility for 
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c)1 and the Adjudicative Guidelines. As discussed below, I conclude that the individual’s 
access authorization should not be restored at this time. 

 
1.  The Individual’s Explanations Concerning Her Current Indebtedness 
 
The individual testified that in 2006, 2007 and 2008, she fell behind with her creditors because of 
her efforts to provide assistance to family members.  Hearing Transcript (TR) at 156-157.  She 
testified that she is a single parent, raising a son and a daughter without assistance from their 
fathers.  TR at 155-156.  She stated that her son was attending college during this time, and that 
she sent him money for living expenses to subsidize his income.  TR at 142.  Her son testified 
that he worked as a tutor in college, and that his mother would send him money about once a 
month to help him meet his rent payment, with the amounts varying from $50 to $800 as needed.  
TR at 57-58.  The individual stated that in late 2005, she took out a loan for $2600 to help pay 
her son’s college tuition, and in 2006, she took out two payday loans, one for $400 and one for 
$500 to help with household expenses. TR at 142, 95.   However, she stated that she did not have 

                                                 
1   Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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the available funds to repay the loans or to pay the interest on them.  TR at 98-99.  She also 
stated that she incurred a debt of $886 for her son’s cell phone during this period and that this 
debt also remains unpaid.  TR at 139-141. 
 
The individual stated that in about 2008, her elderly aunt moved in with her because she could no 
longer live independently.  The individual testified that she had to rent a house because her 
apartment was too small and did not have wheelchair access, and that this increased her rent by 
several hundred dollars to $1300 per month.  TR at 118.  She stated that beginning in early 2008, 
in order to pay for additional household expenses, she opened five credit cards to use the $250 or 
$300 in credit that each card offered, and that she was unable to pay the balances on these cards 
as the fees and interest accumulated.  TR at 107-116.  The individual’s sister submitted a letter 
confirming that the individual cared for their aunt during this period.  See October 25, 2011 letter 
from the individual’s sister attached to the individual’s October 26, 2011, e-mail to the parties. 
 
Finally, the individual testified that in May 2009, she co-signed her nephew’s utility service so 
that he could provide a livable home for his young children, and that she now is responsible for a 
$364 collection account from that utility.  TR at  135.  
 
With respect to her own expenses during this period, the individual testified that another 
collection account for $2,161 was for dental work for herself and her daughter.  Her other major 
credit problem involved her purchase of a new car in 2005, following the repossession of her 
previous car in 2005 and her Chapter 7 bankruptcy.  She stated that her poor credit made it 
difficult for her to purchase any car, and so she responded to a call from a local dealership 
offering to assist her.  She stated that she selected the less expensive of two vehicles offered to 
her, and the car salesman convinced her that a car loan at 19 percent interest with a monthly 
payment of $500 per month was a good deal for her.  TR at 127-132.  She testified that she began 
to fall behind on these payments in 2007, and that the car needed expensive repairs in 2009 that 
she could not afford.  Id. 
 
In considering this evidence in light of the Adjudicative Guidelines, I accept the individual’s 
assertion that after her 2005 bankruptcy her income level and poor credit rating made it very 
difficult for her to live within her means and respond to requests for assistance from her extended 
family.  I also accept the individual’s assertions that her unpaid debts did not result from her 
personal extravagance.  With the exception of the 2005 loan for her son’s tuition, her car loan, 
and her unpaid dental expenses, the amounts in her collection accounts are consistent with her 
explanation that she obtained small, high interest loans to meet basic household expenses and to 
assist other family members.  The individual’s best friend testified that the individual is a frugal 
person, and that her infrequent vacations consist of weekend automobile trips with shared 
expenses.  TR at 87.   I also find that a substantial portion of her indebtedness was caused by her 
efforts to provide assistance to her children, her elderly aunt, and other family members.  
However, I find that her inability to provide this assistance without incurring financial problems 
resulted from her poor judgment in managing her finances rather than the need to respond to 
family emergencies. 
 
While I accept that the individual honestly believed that her available options for obtaining a 
vehicle were limited following her 2005 bankruptcy, I find that the individual’s purchase of a 
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new car in 2005 using a high interest loan was an instance of financial irresponsibility.  Her $500 
monthly car payment strained her budget to such an extent that when other expenses or requests 
for assistance arose, she resorted to payday loans or credit card offers carrying high rates of 
interest or other fees that quickly raised her indebtedness beyond her means to repay.  She also 
allowed bills for dental work and other services to go unpaid.  Under these circumstances, I 
cannot conclude that her financial problems are mitigated under Guideline F at ¶ 20 (b), i.e. the 
conditions that resulted in the financial problems were largely beyond the person’s control. 
   
 2.  The Individual’s Efforts to Manage her Finances Since 2009 
 
At the hearing, the individual asserted that she has taken steps over the last three years to reduce 
her monthly expenditures.  She stated that in 2009, the house she was renting to provide 
accommodation for her elderly aunt was foreclosed, her aunt moved in with the individual’s 
sister, and the individual was able to move to a less expensive rental apartment, reducing her 
monthly rent by $600.  TR at 118-119.  See also October 25, 2011, letter of individual’s sister.  
The individual stated that her son has finished college and now resides with her, so she no longer  
subsidizes his rent or tuition.  She stated that her daughter has started college, but that she has 
found a job to pay for most of the expenses that are not covered by her student loans, and the 
individual expects to send her no more than $100 a month.  TR at 149.  The individual testified 
that since her car was repossessed in 2011, she has been using a very old automobile that was 
loaned to her by a friend of her brother.  She stated that the friend told her that she can purchase 
the vehicle for $800 whenever she has the funds available.  TR at 133.  The individual also 
asserted that she has learned to say “no” to requests for assistance from relatives.  Tr at 158.   
 
The individual’s testimony that she has reduced her expenses is supported by her October 2011 
Credit Report.  DOE Exhibit 17.  This report indicates that since May 2009, she has not opened 
new payday loan or credit card accounts that are now unpaid.  The only collection account 
originating in 2010 or 2011 is for $143 in unpaid telephone service at the house that the 
individual rented in 2008 and 2009.  TR at 103. 
 
However, while the individual now appears to be paying for her current living expenses out of 
her current income, she testified that due to lack of funds she has been unable to make payments 
on any of her past-due accounts.  As a result, since her June 2011 PSI, the individual’s overall 
financial situation has worsened, and two of her creditors have taken actions against her.   At the 
hearing, she reported that she now owes a balance of $14,963 on her sales contract for her 
repossessed automobile.  TR at 132.  In addition, the company that loaned her $2,600 in late 
2005 obtained a judgment against her for almost $6,300, and is now garnishing her wages by 
$250 per week to collect the judgment.  TR at 143-144.   
 
At the hearing, the individual testified that earlier this year she went to a credit counseling 
service that advised her to contact her creditors individually and propose making monthly 
payments.  She stated that she was not able to follow this advice because she lacked the funds to 
make such payments.  TR at 147-148.  She stated that she then contacted an attorney to assist her 
in filing a Chapter 13 Bankruptcy Petition, but that she could not provide him with the initial 
payment of $700 that he required.  TR at 148-149.  She stated that the subsequent garnishment of 
$250 from her weekly paycheck prevented her from taking further action on a bankruptcy until 
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recently.  She explained that with the garnishment, she only takes home $2,000 a month, and her 
monthly living expenses of rent, utilities, food, and gasoline for her borrowed car total at least 
$1,700.  TR at 150-154; see also Individual’s Budget and Expense Plan, attached to her 
September 21, 2011, e-mail to the parties.  However, she testified that she now has made contact 
with an attorney who will accept $100 installment payments on his fee, and that she would 
pursue a bankruptcy with his assistance.  TR at 161-162.  In a post-hearing submission dated 
November 21, 2011, the individual stated that she retained this attorney to file her Chapter 13 
Bankruptcy.  She stated that she retained him for $200, and that she will need at least two months 
to pay the remainder of the filing fee, which is $1,300.  She stated that once the filing fee is paid, 
her attorney will be able to file the Bankruptcy Petition, and the bankruptcy should result in a 
monthly payment of no more than $250.   See Individual’s November 14, 2011, e-mail, and her 
November 21, 2011, e-mail, attaching attorney retainer contract and a listing of debts to be 
covered by the bankruptcy.   
 
Based on the evidence and testimony presented at the hearing and in post-hearing submissions, I 
find that the individual has acted to extricate herself from her debts by curtailing the support she 
has offered to her children and to family members, and by substantially reducing her personal 
expenses, most notably her rent and her automobile expenses.  She is also pursuing a Chapter 13 
Bankruptcy as quickly as her limited resources will permit.  Once this bankruptcy is in place, she 
should be able to stabilize her financial situation.   Based on her testimony and the testimony of 
her current supervisor, I am convinced that the individual now fully understands the importance 
that the DOE places on financial responsibility as a basis for holding an access authorization, and 
that she has demonstrated responsibility in the workplace which indicates that she should be 
capable of exercising personal financial responsibility as well.  TR at 34, 43.   
 
While I find credible the individual’s testimony that she intends to act in a fiscally conservative 
manner in the future, I am concerned that the individual made similar representations to the LSO 
in 2005 and did not have the resolve or discipline to avoid indebtedness.  Moreover, I am not 
convinced at this time that the individual’s good intentions to control her finances will be 
sustainable in the long term. The individual testified that she when she earned her BA degree and 
master’s degree, she accumulated more than $45,000 in student loans that currently are in a 
deferred payment status.  TR at 90-91.  Her credit report indicates that the deferment with respect 
to $30,337 of this amount ends in January 2012, and the remainder of the deferment ends in 
October 2012.  DOE Exhibit 17 at 4-5.  The individual testified that she will have to pay about 
$400 a month on these loans when the deferments end, although it may be possible to structure 
the payments to create a lower initial payment.  TR at 92-93.  It is not clear whether the 
individual can cover her living expenses and save for unexpected expenses, while paying 
approximately $650 a month in bankruptcy and student loan payments.   
 
In prior cases involving financial irresponsibility, Hearing Officers have held that “[o]nce an 
individual has demonstrated a pattern of financial irresponsibility, he or she must demonstrate a 
new, sustained pattern of financial responsibility for a period of time that is sufficient to 
demonstrate that a recurrence of the past pattern is unlikely.” See Personnel Security Hearing, 
Case No. TSO-01078 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010); 
Personnel Security Hearing, Case No. TSO-0746 (2009); Personnel Security Hearing, Case No. 
TSO-0732 (2009). At this point, it is too early for me to find that the individual has 
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demonstrated that her financial problem is under control and that she can maintain responsible 
financial practices.  Accordingly, based on the foregoing, I find that the individual has not yet 
mitigated the security concerns associated with Criterion L. 
 
IV. CONCLUSION 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L. After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has not brought forth sufficient evidence to mitigate the security 
concerns associated with Criterion L at this time. I therefore cannot find that restoring the 
individual’s access authorization will not endanger the common defense and is clearly consistent 
with the national interest. Accordingly, I have determined that the individual’s access 
authorization should not be restored.  The parties may seek review of this Decision by an Appeal 
Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 19, 2011 
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Janet R. H. Fishman, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXXX (the Individual) for access 
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1/   For the reasons set forth below, I conclude that the Individual’s access authorization  
should not be restored.   
 

I.  Procedural History 
 
The Individual is employed by a Department of Energy (DOE) contractor.  Based on derogatory 
information that was presented to the Local Security Office (LSO), the LSO called the Individual 
in for a Personnel Security Interview (PSI).  As a result of the PSI, the Individual was referred to 
a local psychologist (the DOE psychologist) for an evaluation.  The DOE psychologist prepared 
a written report setting forth the results of that evaluation.  DOE Ex. 7.  After reviewing the DOE 
psychologist’s report, the LSO informed the Individual that derogatory information created a 
substantial doubt concerning her eligibility for access authorization.   Notification Letter dated 
June 13, 2011; DOE Ex. 1; 10 C.F.R. § 710.8(h), (j).   
 
The Notification Letter informed the Individual that she was entitled to a hearing before a 
Hearing Officer in order to resolve the substantial doubt concerning her eligibility for access 
authorization.  The Individual requested a hearing on this matter.  The LSO forwarded this 
request to OHA, and I was appointed the Hearing Officer.  The DOE introduced 11 exhibits into 
the record of this proceeding and presented the testimony of the DOE psychologist.  The 

                                                            
1/ An access authorization is an administrative determination that an individual is eligible for access to 
classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will also be referred 
to in this Decision as a security clearance.   
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Individual, through her attorney, submitted one exhibit and presented the testimony of two 
witnesses, in addition to testifying herself.   
 

II.  Regulatory Standards 
 
Under Part 710, certain types of information raise concerns about whether an individual is 
eligible for access authorization.  In considering whether an individual has resolved a security 
concern, the Hearing Officer considers various factors, including the nature of the conduct at 
issue, how frequently it occurred, how recently it occurred, the absence or presence of 
reformation or rehabilitation, and the impact of the foregoing on the relevant security concerns.  
10 C.F.R. § 710.7(c).  The decision concerning eligibility is a comprehensive, common-sense 
judgment based on a consideration of all relevant information, both favorable and unfavorable.  
Id. § 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the 
grant or restoration of access authorization to the individual would not endanger the common 
defense and security and would be clearly consistent with the national interest.”  Id. § 710.27(a).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.”  
10 C.F.R. § 710.21(b)(6).  Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.”  Id. § 710.27(d); see Personnel 
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995), aff’d, OSA, 1995.2/  
The regulations further instruct me to resolve any doubts concerning the individual’s eligibility 
for access authorization in favor of the national security.  10 C.F.R. § 710.7(a).   
 

III.  Findings of Fact and Analysis 
 

A.  Criteria H and J Concern 
 
Criterion H applies where an individual has, in the opinion of a psychologist, an illness or mental 
condition which causes or may cause a significant defect in judgment or reliability.  
10 C.F.R. § 710.8(h).  See also Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information issued on December 29, 2005, by The White House 
(Adjudicative Guidelines) ¶ 28(b) (an opinion by a duly qualified mental health professional that 
the individual has a condition that may impair judgment and reliability).  Criterion J applies 
where an individual has been, or is, a user of alcohol habitually to excess or has been diagnosed 
by a psychologist as alcohol dependent or suffering from alcohol abuse.  Id. § 710.8(j).  See also 
Adjudicative Guidelines ¶ 22(c) (habitual or binge consumption of alcohol to the point of 
impaired judgment).    
 
During the May 2011 evaluation, the DOE psychologist found that the Individual met all the 
Diagnostic and Statistical Manual of the American Psychiatric Association, Fourth Edition 
(DSM-IV-TR) criteria for Alcohol-Related Disorder.  DOE Ex. 7 at 7.  The Individual also had 

                                                            
2/ Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website 
located at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case 
number of the decision in the search engine located at http://www.oha.doe.gov/search.htm.   
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two alcohol-related incidents in her past.  In both 1986 and 1997, she was arrested for Driving 
Under the Influence (DUI).  DOE Ex. 1 at 2.  In addition, during the PSI and the DOE 
psychologist’s interview, she admitted that between 1993 and 2002, she consumed four or more 
beers3/ four times a week.  DOE Ex. 1 at 1; DOE Ex. 7 at 3; DOE Ex. 10 at 42-48.  She also 
indicated that she would drive while intoxicated once or twice a week during this time.  DOE Ex. 
1 at 1.  Finally, during the PSI, the Individual admitted that particular times and events, such as 
holidays or celebrations, trigger her alcohol consumption.  DOE Ex. 1 at 1.  These incidents, 
along with the alcohol-related disorder diagnosis, are sufficient to raise a security concern under 
Criteria H and J.   
 

B. Possible Mitigation of Criteria H and J Concerns 
 
The Adjudicative Guidelines list as possible conditions of mitigation for an alcohol-related  
diagnosis: 
 

(a) so much time has passed, or the behavior was so infrequent, or it happened 
under such unusual circumstances that it is unlikely to recur or does not cast doubt 
on the individual’s current reliability, trustworthiness, or good judgment; 
(b) the individual acknowledges his or her alcoholism or issues of alcohol abuse, 
provides evidence of actions taken to overcome this problem, and has established 
a pattern of abstinence (if alcohol dependent) or responsible use (if alcohol 
abuse); 
(c) the individual is a current employee who is participating in a counseling or 
treatment program, has no history of previous treatment and relapse, and is 
making satisfactory progress;  
(d) the individual has successfully completed inpatient or outpatient counseling or 
rehabilitation along with any required aftercare, has demonstrated a clear and 
established pattern of modified consumption or abstinence in accordance with 
treatment recommendations, such as participation in meetings of Alcoholics 
Anonymous or a similar organization and has received a favorable prognosis by a 
duly qualified medical professional or a licensed clinical social worker who is a 
staff member of a recognized alcohol treatment program. 
 

Adjudicative Guidelines ¶ 23(a)-(d).   
 
The Individual testified that she completed an outpatient treatment program as specified by the 
DOE psychologist in his report.  DOE Ex. 7 at 8; Ind. Ex.1.   She also testified, as did her two 
witnesses, that she has abstained from alcohol consumption since May 2011.  Tr. at 27, 45, 46, 
89.  The Individual added that initially she stopped consuming alcohol because of a medical 
procedure that required her not to drink.  Tr. at 89.  At the hearing, the DOE psychologist 
testified that he was “moderately convinced” that the Individual would not consume alcohol in 
the next five months, thereby fulfilling his recommendation that she be abstinent for one year.  
Tr. at 118.   
 

                                                            
3/ During the PSI, she claimed that she drank four or more beers, four times a week.  DOE Ex. 10 at 
42-48.  During the DOE psychologist’s interview, she stated she drank six to eight beers a night, four 
times a week.  DOE Ex. 7 at 3.   
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While I may take the DOE psychologist’s opinion into consideration, I am concerned that, as of 
the date of the hearing, the Individual had been abstinent for only seven months.  Tr. at 89.  
Because the Individual had been abstinent for less than a year, she had not been confronted with 
all the events that she stated could trigger her alcohol consumption, such as holidays and 
celebrations.  During part of her abstinence, she was required to cease consuming alcohol 
because of a medical procedure that she was undergoing.  Tr. at 89.  Although she has completed 
the alcohol counseling, and is continuing with individual counseling, as of the time of the 
hearing, she had only completed one individual counseling session.  Tr. at 88.  Also, I am 
concerned that she has not benefited from the treatment program.  The only point she could 
appear to remember from her treatment program was that she was taught to acknowledge that 
“your first impulse isn't always the right impulse of what you should do, you know, a new -- a 
new route to do different things.”  Tr. at 95.   In addition, she testified that she does not believe 
she has a problem with alcohol, yet she admitted that she consumed four to six or eight beers in 
an evening and on occasion drove after consuming the alcohol.  Tr. at 92.   
 
After considering all of the evidence and testimony in the proceeding, I find that the Individual 
has not mitigated the concerns arising from her alcohol-related disorder diagnosis.  The DOE 
psychologist’s testimony that he was “moderately convinced” that the Individual would complete 
the remaining five months of required abstinence falls short of an opinion that the Individual has 
established reformation and rehabilitation at the time of the hearing.   At the time of the hearing, 
the Individual had only been abstinent for seven months.  She does not believe that she has a 
problem with alcohol, has only attended one individual counseling session, and appears to have 
learned little from her treatment program.  There is insufficient evidence to find that the 
Individual has established reformation and rehabilitation at this time.  Accordingly, I find that the 
Individual has not mitigated the alcohol-related security concerns raised under Criteria H and J.  
 

IV.  Conclusion 
 
Upon consideration of the entire record in this case, I find that there was sufficient evidence that 
raised doubts regarding the Individual’s eligibility for a security clearance under Criteria H and J 
of the Part 710 regulations.  I also find that the Individual has not presented sufficient 
information to resolve those concerns.  Therefore, I cannot conclude that restoring the 
Individual’s access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  Consequently, it 
is my decision that the Individual’s access authorization should not be restored at this time.  The 
parties may seek review of this decision by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e). 
 
 
 
 
Janet R. H. Fishman 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:   January 23, 2012 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of xxxxxxxxxxxxxxxx hereinafter referred to as “the

individual”) to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations

set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for

Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  As discussed

below, after carefully considering the record before me in light of the relevant regulations, I have

determined that the individual’s access authorization should not be granted.

I. Background 

The individual is an applicant for a DOE security clearance.   In March 2011, as part of a background

investigation, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) of the

individual to address her alcohol use.  In addition to the PSI, the LSO requested the individual’s

medical records and recommended a psychiatric evaluation of the individual by a DOE consultant

psychiatrist (DOE psychiatrist).  The DOE psychiatrist examined the individual in April 2011 and

memorialized his findings in a report (Psychiatric Report).  According to the DOE psychiatrist, the

individual suffers from Alcohol Dependence. The DOE psychiatrist further concluded that the



- 2 -

2/  Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which, in the opinion

of a psychiatrist or licensed clinical psychologist, causes or may cause, a significant defect in judgment or reliability.”

10 C.F.R. § 710.8(h).  Criterion J relates to information that a person has “[b]een, or is, a user of alcohol habitually to

excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering

from alcohol abuse.”  10 C.F.R. § 710.8(j).  Finally, Criterion L relates, in relevant part, to information that a person has

“[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual is not honest,

reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,

exploitation, or duress which may cause the individual to act contrary to the best interests of the national security . . . .”

10 C.F.R. § 710.8(l).  

individual’s Alcohol Dependence is a mental illness that causes or may cause a significant defect in

his judgment and reliability.  

In July 2011, the LSO sent a letter (Notification Letter) advising the individual that it possessed

reliable information that created a substantial doubt regarding her eligibility to hold an access

authorization.  In an attachment to the Notification Letter, the LSO explained that the derogatory

information fell within the purview of three potentially disqualifying criteria set forth in the security

regulations at 10 C.F.R. § 710.8, notably subsections (h), (j) and (l) (hereinafter referred to as

Criteria H, J and L respectively).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

DOE Counsel called one witness, the DOE psychiatrist. The individual presented the testimony of

three witnesses - her supervisor, a colleague and a friend.  She also testified on her own behalf.  The

DOE and the individual submitted a number of written exhibits prior to and after the hearing.

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

her access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting her eligibility for an access authorization.  The Part 710
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regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites three criteria as bases for denying the individual’s security clearance:

Criteria H, J and L.  To support Criterion H, the LSO relies on the opinion of the DOE psychiatrist

that the individual suffers from Alcohol Dependence.

As for Criterion J, the LSO cites the DOE psychiatrist’s opinion and the following additional

information: (1) the individual’s admission during a March 2011 PSI and April 2011 Psychiatric

Evaluation that she drinks to the point of blacking out with her most recent blackout occurring in

early April 2011; (2) the individual’s admission during her PSI that she plans to continue drinking

to the point of intoxication in the future, and her admission during her Psychiatric Evaluation that

she intentionally drinks to intoxication once a month; (3) the individual’s admission that since the

age of 21 in June 2009 to the present, she drinks two beers twice a week and a pint of whiskey three

times a month; (4) the individual’s admission that from 2004 to 2006, she drank twice a month,

drinking to intoxication by consuming five mixed drinks within a four-hour period and increasing

her consumption to weekly between 2006 and June 2009; and (5) the individual’s admission that

during periods of her heaviest consumption of alcohol, she recalled consuming as many as 10 beers

on one occasion, at times drinking full bottles of wine, and on another occasion consuming 12 shots

of liquor as well as wine.  See DOE Exhs. 1 and 7.

I find that the information set forth above constitutes derogatory information that raises questions

about the individual’s alcohol use under both Criteria H and J.  First, a mental condition such as

Alcohol Dependence can impair a person’s judgment, reliability and trustworthiness.  See Guideline

I of the Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified

Information issued on December 29, 2005, by the Assistant to the President for National Security

Affairs, The White House (Adjudicative Guidelines).  Second, the excessive consumption of alcohol

itself is a security concern because that behavior can lead to the exercise of questionable judgment

and the failure to control impulses, which in turn can raise questions about a person’s reliability and

trustworthiness.  See id. at Guideline G.
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3/ During the hearing, the individual asserted that she disagrees with a number of factual statements made during her

March 2011 PSI.  She asserted that the quantity of alcohol she consumed was taken out of context, and further that the

amounts stated were not actual amounts, but were estimates of the amounts she drank.  Id. at 68. 

4/ Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances

surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age and

maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of rehabilitation or

reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for pressure, coercion,

exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and material factors.  

Finally, to support its reliance on Criterion L, the LSO cites the individual’s admission during the

March 2011 PSI and an April 2011 Psychiatric Evaluation that she engaged in underage drinking.

This information also raises questions about the individual’s judgment and reliability under Criterion

L.  DOE Exh. 1.

IV.  Findings of Fact

By her own account, the individual has been drinking alcohol since the age of 14.  DOE Exhs. 1-7.

From age 14 or 15 to age 17, the individual drank twice a month.  Id.  According to the individual,

on these occasions, she drank to intoxication by consuming five mixed drinks, each drink containing

one shot of vodka, within a four-hour period.  Id.  From age 17 to age 20, the individual claims that

her consumption increased to weekly, drinking three to four 10 ounce beers.  Id.  She claims her

longest period of sobriety from alcohol was two weeks during the course of college finals.  Id.

During her March 2011 PSI, the individual admitted that since the age of 21 to the present, she

drinks two beers twice a week and a pint of whiskey three times a month.  Id.  According to the

individual, she consumes whiskey by drinking seven or eight mixed drinks containing a shot and a

half to two shots of whiskey per drink over a six-hour period.  Id.  In her PSI, she indicated that she

has drank to the point of “blacking out” on a number of occasions.  Id.  Despite being advised of the

DOE’s concerns regarding excessive alcohol consumption at her PSI, the individual continued to

drink to the point of blacking out.   3/  She recalled that her most recent blackout occurred in early

April 2011.  Id.      

V. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in

this case and the testimony of the witnesses presented at the hearing.  In resolving the question of

the individual’s eligibility for access authorization, I have been guided by the applicable factors

prescribed in 10 C.F.R. § 710.7(c).  4/ After due deliberation, I have determined that the individual’s

access authorization should not be granted.  I cannot find that granting the individual’s security

clearance will not endanger the common defense and security and is clearly consistent with the

national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this decision

are discussed below.

A. The Diagnosis of Alcohol Dependence
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The DOE psychiatrist explained in detail in the Psychiatric Report and at the hearing how the

individual met the diagnostic criteria set forth in the American Psychiatric Association’s Diagnostic

and Statistical Manual of Mental Disorders, 4th Edition, Text Revision (DSM-IV-TR) for Alcohol

Dependence.  DOE Exh. 6, Transcript of Hearing (Tr.) at 94-99.  After the hearing, the individual

submitted a psychological report prepared by her treating psychologist, who provides her with

cognitive behavioral therapy, to challenge the DOE psychiatrist’s diagnosis.  According to her report,

the treating psychologist diagnosed the individual with Alcohol Abuse.  The treating psychologist

has treated the individual for two periods of treatment, the first period from October 2003 through

February 2005 and the second period from November 201l through the present on a weekly basis.

However, she was unavailable to testify at the hearing regarding her diagnosis of Alcohol Abuse. 

B. Evidence of Rehabilitation and Reformation from Alcohol Dependence

During the hearing, the individual disputed the DOE psychiatrist’s diagnosis of Alcohol Dependence

and testified that she is currently undergoing cognitive behavioral therapy once a week with her

treating psychologist.  Tr. at 55 and 65.  She testified that she began seeing her psychologist as an

adolescent to address social issues of dependency, peer pressure and poor judgment as well as issues

related to  her experimentation and/or use of alcohol and illegal substances.  Id. at 56.  The individual

further testified that she had not received therapy for a period of about five years before resuming

therapy in November 2011.  Id.  According to the individual, her psychologist is aware that she still

drinks alcohol and has diagnosed her with Alcohol Abuse.  Id.    

The individual testified that she has changed her drinking habits in the last six months, decreasing

the quantity.  Id. at 58.  She stated that she currently only drinks two beers two nights per week and

stopped drinking whiskey about two months ago.  Id.  The individual further testified that she does

not drink alone and no longer has a roommate to encourage her to drink.  Id. at 60.  She has also

changed her friends and associates.  Id.  According to the individual, her “old group of friends” often

bought her drinks at bars which contributed to her drinking.  Id.  The individual stated that she now

has a heavy college course load and no longer has a great deal of time to socialize.  She stated that

she has not visited a bar in about two weeks and stated that the last time she was intoxicated was

about two months ago. Later, during the hearing, the individual clarified that she last consumed

alcohol, two beers, about three days prior to the hearing at a bar.  Id. at 78.  She testified that the last

time she had a blackout was in April 2011, as she reported to the DOE psychiatrist.  Her future

intentions are to not drink in excess, abstain from “hard” liquor and to continue meeting with her

treating psychologist.  Id. 

In her report, the treating psychologist noted that, in her November 2011 evaluation, the individual

“presented with the same social dilemmas she exhibited in 2005.”  Indiv. Exh. H.   She further noted

that the individual “indicated that she drinks 2 shots and 2 beers weekly at a bar with some of the

same friends with whom she socialized in high school” and “continues to rely on alcohol to enjoy

interactions with friends.”  Id.  These observations contradict the individual’s testimony that she

currently only drinks two beers two nights per week and socializes with a new group of friends.  In

her Report, the treating psychologist indicated that she had no further information regarding the

individual’s quantity of alcohol consumption and thus could not make any comments regarding the
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5/ Decisions issued by OHA are available on the OHA website located at http:www.oha.doe.gov.  The text of a

cited decision may be accessed by entering the case number of the decision in the search engine located at

http:www.oha.doe.gov/search.htm.  

status of her alcohol consumption. She reiterated that the individual currently abuses alcohol, but that

“alcohol abuse is secondary to the underlying anxiety and dependence that she has on other people.”

Id.  The treating psychologist noted that long term psychotherapy is necessary for the individual to

understand “the dynamics that are maintaining her need to drink in order to engage in social

relationships” and suggested a one-year period of sobriety for the individual. Id.             

 

During the hearing, the individual offered testimony by three witnesses, including her supervisor,

a colleague and a friend.  Both the supervisor and colleague testified that they have attended a

number of conferences with the individual and that they have never observed her abusing alcohol

or becoming intoxicated.  Id. at 15 and 40.  Both testified that the individual has a good worth ethic,

is a good  performer and has matured.  Id. at 13, 37 and 41.   The individual’s friend, who has

attended high school with the individual and has known the individual for about four years, testified

that he has observed a change in the individual’s behavior in the past six months and is aware that

she is drinking less, has new associates and has matured.  Id. at 23 and 24.  He further testified that

he socializes with the individual about two to three times a week, and stated that the individual last

consumed alcohol about a week ago at her brother’s birthday.  Id. at 27.  He indicated that the

individual had a couple of beers on this occasion.  Id.  

The DOE psychiatrist listened to all the testimony at the hearing before testifying himself.  He

commented that it is encouraging that the individual is beginning to have some appreciation for

whether alcohol might be a problem in her life.  Id. at 100.  He also commented that it was positive

that the individual is beginning to shift her relationships to curtail her drinking.  Id. at 101.  He

reaffirmed his opinion that he provided in his Report that the individual meets the diagnosis of

Alcohol Dependence and needs either a structured inpatient or outpatient treatment program.   Id.

The individual must, according to the DOE psychiatrist, remain abstinent from alcohol for one year

in order to demonstrate adequate evidence of rehabilitation or reformation.  Id. at 111.

C. Hearing Officer’s Evaluation of the Evidence

In the administrative process, Hearing Officers accord deference to the expert opinions of

psychiatrists, psychologists and other mental health professionals regarding rehabilitation and

reformation. See Personnel Security Hearing, Case No. TSO-0728 (2009).  5/  Regarding

rehabilitation, I gave considerable weight to the opinion of the DOE psychiatrist, who opined that

the individual is just beginning to have the motivation and insight that she has a problem with

alcohol and should achieve at least one year of abstinence to be considered adequately rehabilitated.

Moreover, from a common-sense perspective, various factors militate against granting the

individual’s access authorization.  Although the individual has stated that she has greatly matured,

has decreased her drinking and claims to have a new group of associates and friends, it is clear that

the individual is only in the early stages of recognizing that she has a problem with alcohol and has

not yet grasped the severity of her problem.  She is still consuming alcohol, although reduced, on a
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regular basis.  Even the individual’s treating psychologist, who diagnosed her with Alcohol Abuse,

stated in her report the need to address the severity of the individual’s alcohol problems as well as

suggesting that the individual maintain at least one year of sobriety.  As of the date of the hearing,

the individual had not yet abstained from alcohol for longer than two weeks nor has she participated

in any form of alcohol treatment.  The individual has not yet demonstrated a commitment to

treatment nor has she yet established a pattern of responsible use.  See Adjudicative Guidelines at

Guideline G ¶ 23(b).  Based on the foregoing, I find that the individual has not demonstrated

adequate evidence of rehabilitation or reformation at this time.  For this reason, I find that she has

not mitigated the security concerns under Criteria H and J.

D. Criterion L

With respect to the Criterion L security concerns which relate to the individual’s underage drinking,

I believe these concerns are inextricably intertwined with the judgment and reliability concerns found

in Criteria H and J.  After considering the “whole person,” I am not convinced that the DOE can rely

on the individual’s ability to make sound judgment calls regarding the safeguarding of classified

information.  See Adjudicative Guidelines at ¶ (2)a.  I therefore cannot find that the individual has

sufficiently mitigated the LSO’s concerns under Criterion L at this time.    

F. Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criteria H, J and L.  After considering all the

relevant information, favorable and unfavorable, in a comprehensive common-sense manner,

including weighing all the testimony and other evidence presented at the hearing, I find that the

individual has not brought forth convincing evidence to mitigate the security concerns associated

with Criteria H, J and L.  I therefore cannot find that granting the individual’s access authorization

would not endanger the common defense and security and would be consistent with the national

interest.  Accordingly, I find that the individual’s access authorization should not be granted.  The

parties may seek review of this Decision by an Appeal Panel under the regulations set forth at

10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: January 12, 2012         



*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
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Valerie Vance Adeyeye, Hearing Officer: 
 

 
This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the 
individual@) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled ACriteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.@  As set forth below, it is my decision, based on the 
evidence and testimony presented in this proceeding, that the individual=s access 
authorization (“security clearance” or “clearance”) should be restored.1    
      

I. Background 
 
The individual was hired by a Department of Energy (DOE) contractor in 2009, and was 
granted a  security clearance at the request of his employer.  In September 2010, the 
individual was arrested for misdemeanor child abuse.  In October 2010, the LSO conducted 
a Personnel Security Interview (PSI) with the individual, but that interview did not resolve 
the security concerns. The LSO suspended the individual’s clearance in February 2011, 
and the LSO informed the individual that it had received derogatory information that had 
created a doubt regarding his eligibility for access authorization. See Notification Letter 
(June 2011).  The Notification Letter stated that the derogatory information regarding the 
individual falls within the purview of 10 C.F.R. § 710.8 (l) (Criterion L).2  
                                                 
1 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located 
at http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of 
the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
2 DOE invokes Criterion L when it is in possession of information that indicates that the individual has 
engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest, 
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The Notification Letter refers to the following derogatory information that raised concerns 
about the individual’s honesty, reliability and trustworthiness: (1) during a PSI, he 
discussed an incident where he hit his eight-year-old daughter while riding in a car, the 
child’s mother filed a protection order against him, and he was arrested and charged with 
child abuse; (2) the court issued a protection order against him arising from that incident; 
and (3) the criminal charge had been transferred to the local grand jury after a January 
2011 hearing and was not yet resolved.   
 
In July 2011, the individual sent a letter to DOE Personnel Security and exercised his right 
under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).  The Director of 
OHA appointed me as Hearing Officer in this case.  After conferring with the individual and 
the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the 
individual testified on his own behalf and called three additional witnesses.  DOE counsel 
called no witnesses.  The transcript taken at the hearing shall be hereinafter cited as “Tr.”  
Various documents that were submitted by the parties during this proceeding constitute 
exhibits to the hearing transcript and shall be cited as “Ex.”   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  See also Revised Adjudicative Guidelines for 
                                                                                                                                                             
reliable, or trustworthy or which furnish reason to believe that he may be subject to pressure, coercion, 
exploitation, or duress which may cause him to act contrary to the best interests of the national security.  
10 C.F.R. § 710.8 (l).   



 
 

- 3 -

Determining Eligibility for Access to Classified Information, The White House, (December 
19, 2005) (Guidelines).  After due deliberation, I find that the individual’s access 
authorization should be restored because I conclude that such a restoration would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 
 
A. Findings of Fact 

 
In 2002, the individual fathered a child with his high school girlfriend.  PSI at 8.  She 
dropped out of school and after paternity was established, the individual paid child support. 
The young parents had a very strained relationship.  In 2004, the individual graduated from 
high school and entered the military.  Ex. 9; PSI at 68.  While he was in the military, the 
individual communicated with the child’s great-grandmother to arrange visitation.  Tr. at 72. 
When the great-grandmother died, the individual tried unsuccessfully to work on a 
parenting plan with the mother.  Id. at 73-75.  When the individual left the military and 
returned to his hometown, the couple entered into a visitation agreement whereby they 
would exchange the child at the local police department.  Id. at 76.  However, despite the 
agreement, they often argued over visitation.  According to the individual, the mother began 
turning the child against him and his family.  Id. at 79-80.  At various times, the individual 
concluded that the daughter was disrespecting her elders.  PSI at 8. 
 
In 2009, the contractor hired the individual and he was granted a security clearance.  PSI at 
66.  One day in August 2010, he picked his daughter up for a scheduled visitation period.  
According to the individual, while driving to his father’s home the child became unruly and 
disrespectful.  PSI at 8-10; Tr. at 82-83.  He tried to push her down in her seat but, when 
she kept “rising up” against him, he “backhanded” her two or three times.  PSI at 9-10.  At 
his father’s house, his father noticed that the child had  bruises on her face and the 
individual apologized to his daughter.  Id.  at 11.  The next day he took the child to a 
sporting event where her mother and other family members were in attendance.  One of the 
relatives noticed the bruise, and a male cousin and the mother’s current boyfriend got 
enraged and attacked the individual.  Id. at 11-13.  The individual left and the mother took 
her child to the hospital.   
 
As a result of the child’s injuries, the mother filed for an Order of Protection against the 
individual in August 2010. Ex. 8.  In September 2010, he was charged with child abuse and 
arrested. Id.  The individual spent the night in jail and his father bailed him out.  A hearing 
was scheduled for November 2010, but the prosecution could not proceed because it was 
unable to subpoena witnesses.  Ex. 7.  The prosecutor suggested that the individual’s 
attorney talk to another prosecutor about pre-trial diversion.  A new hearing was scheduled 
for January 2011.  Id.   
 
In January 2011, there was a preliminary court hearing on the criminal charges. The case 
was bound over to the grand jury so that the county could offer the individual a diversionary 
resolution to his case (probation followed by dismissal).  Ex. 7.  At a hearing in August 
2011, the individual pled guilty to misdemeanor child abuse and signed a pre-trial diversion 
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agreement that would dismiss the charges against him after one year if there were no 
further criminal charges.   Ex. 8.  
   
 
B.  DOE’s Security Concerns 

 
Under Criterion L, the LSO alleges that the individual has engaged in unusual conduct or is 
subject to circumstances which tend to show that he is not honest, reliable, or trustworthy, 
or which furnishes reason to believe that he may be subject to pressure, coercion, 
exploitation, or duress which may cause him to act contrary to the best interests of the 
national security.  10 CFR 710.8 (l).  The unusual conduct in this case includes criminal 
behavior.  Criminal activity creates doubt about a person’s judgment, reliability, and 
trustworthiness.  It calls into question a person’s ability or willingness to comply with laws, 
rules and regulations. See Guidelines, Guideline J, ¶ 30.  In the PSI, the individual 
acknowledged that he had struck his daughter and was charged with misdemeanor child 
abuse.  Guideline J, ¶ 31(c).  Thus, the LSO’s concern is valid. 

 
C.  Hearing Testimony 
 

The individual testified at the hearing and also called two colleagues and a second-level 
manager as character witnesses.  Tr. at 12-65.  All witnesses described the individual as an 
honest, truthful and trustworthy person.  The individual’s second level manager testified 
that he is a good employee, and that the individual promptly reported the arrest to him.  Id 
at 14-21.   
 
The individual’s colleagues are also involved with him in a local church where the individual 
is  a regular volunteer and attends Bible study weekly.  They described the individual as a 
responsible, committed volunteer who often works with the public in situations where 
people may become angry, yet always presents a calm demeanor while maintaining order. 
They consider him an excellent employee, courteous, friendly, and very personable.  They 
have never seen him get angry.  Both of the colleagues also serve as lay counselors in 
their church, and one is an ordained minister.  The individual has participated in church 
counseling since the fall of 2010, and both colleagues are very impressed with his humility, 
commitment to learning more about his religion, and his growth in self-control.  Tr. at 28-45, 
46-65.   
 
At the hearing, the individual described a tempestuous relationship with the mother of his 
child, whom he has known since childhood, and the actions he has taken to resolve the 
criminal charge against him.  Tr. at 71-78, 100.  He chose to resolve the criminal 
proceeding by pre-trial diversion, but this was delayed because the district attorney with 
authority to sign a pre-trial diversion agreement was not immediately available.  Further, the 
local grand jury met only three times per year.  In addition, the prosecutor was unable to 
locate the mother of the child from summer 2010 to summer 2011.  Id. at 90.  Nonetheless, 
the district attorney agreed to diversion after accepting a guilty plea to misdemeanor child 
abuse.  The individual has had no contact with his daughter since the day after the incident, 
and he has not committed any new crimes.  Id. at 93.   
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The individual is currently active in a local ministry with outreach to the needy.  He also 
attended one anger management counseling session.  Id. at 95.  At the session he learned 
that, if he found himself in a stressful situation with his child, he should stop and relax and 
talk things through with her.  He now understands that the child is caught in the middle and 
feels that she must choose one of her parents.  Id. at 97-98.  Initially, the individual wanted 
to set aside the “no contact” order and continue visitation with his daughter.  However, he 
was convinced that the mother would become even more hostile if he tried to seek 
visitation.  Id. at 98-103.  As a result, he reluctantly decided that the best option for his 
daughter was to relinquish his parental rights as her mother had requested. He testified that 
he wanted to avoid conflict and minimize pressure on his child.  According to the individual, 
he wants his daughter to grow up and learn for herself what kind of man he is, and then 
decide on her own when she turns 18 if she will have a relationship with him.  Although this 
was a hard decision, he thought it was the right thing to do. 3  Id. at 109. 
 

D. Mitigation of Security Concerns 
 
Although the individual admitted engaging in activity that resulted in a criminal charge, a 
review of the record and the Adjudicative Guidelines supports a finding of mitigation of the 
Criterion L security concern for the following reasons.  First, I conclude that the behavior is 
unlikely to recur and does not cast doubt on the individual’s reliability, trustworthiness, or 
good judgment. Guideline J, ¶ 32 (a). The August 2010 criminal charge is the result of a 
reprehensible action by the individual that cannot be excused or justified.  However, I am 
convinced by his testimony and that of his witnesses that the individual understands the 
grave mistake he made and that he is unlikely to repeat the action.  The individual has 
attended counseling and anger management sessions that have provided him with not only 
an understanding of the conflicts in his relationship with the mother of his child, but also 
with the tools to avoid further problems.  According to very credible witnesses (who also 
serve as counselors and minister in his church) the individual has been a faithful volunteer 
for their active local ministry and he regularly attends Bible study.  The witnesses testified 
about the lessons that the individual has learned about peacefully navigating his 
complicated relationship with the mother of his child.  They also described an individual 
who can maintain a calm, professional demeanor in tense situations.  That stability was 
evident during the hearing in the individual’s calm, straightforward responses to probing 
questions about his personal life.  Further, the individual has agreed to comply with the 
mother’s request that the court terminate his parental rights, thereby precluding the 
possibility of visitation with his child.  Thus, it is not likely that this situation would recur. 
 
Second, the record contains evidence of successful rehabilitation, including the passage of 
time without criminal activity, remorse, a good employment record, and constructive 
community involvement. Guideline J, ¶ 32 (d).  The criminal incident occurred over one 
year prior to the date of the hearing, and there is no evidence in the record of any additional 
criminal activity.  The individual showed genuine remorse in his testimony, and the 
witnesses corroborated his remorse over striking his daughter.  Tr. at 108.  He has been a 
responsible and effective volunteer in a local ministry, and an exemplary employee, for over 

                                                 
3 The mother has not yet signed the document terminating his parental rights because no one has been able to locate 
her.  Tr. at 101, 109.    
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one year as of the date of the hearing.  The criminal proceeding has been resolved by an 
agreement that, upon its successful completion, will result in dismissal of the criminal 
charges this year.  Finally, the individual has agreed to terminate his parental rights and 
avoid any further contact with his child.  The individual testified credibly that although he 
had misgivings about taking such a sad and final action, after much thought and anguish he 
chose this option for his daughter’s sake, in order to spare her the problem of repeated 
conflicts between her parents.  He will not have any further contact with the child while she 
is a minor.  Therefore, I find that the security concerns under Criterion L have been fully 
mitigated.     
   
  

III. Conclusion 
 

As explained in this Decision, I find that the LSO properly invoked 10 C.F.R. ' 710.8 (l).  
After a review of the record, I find that the security concerns of Criterion L have been 
resolved.  Based on the record before me and considering the Adjudicative Guidelines and 
Criterion L, I find that restoring the individual=s access authorization would not endanger the 
common defense and security and would be consistent with the national interest.  
Accordingly, I find that the individual’s access authorization should be restored.  Any party 
may seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28.   
 
 
 
 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 28, 2012 

 
 
 
 

 
 
 

 
 
 
 
 



1An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will also be
referred to in this Decision as a security clearance. 

2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website
located at http://www.oha.doe.gov . The text of a cited decision may be accessed by entering the
case number of the decision in the search engine located at http://www.oha.doe.gov/search.htm. 
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United States Department of Energy
Office of Hearings and Appeals

In the matter of Personnel Security Hearing )
                                                 )
Filing Date: September 1, 2011 ) Case No.: TSO-1104

)
____________________________________)

                                                          Issued: December 1, 2011    
______________

Decision and Order
 _______________

Robert B. Palmer, Hearing Officer:

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as “the
individual”) for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.” 1 For the reasons set forth below, I conclude that the individual’s security
clearance should not be restored at this time. 2  

I.  BACKGROUND

The individual is employed by a Department of Energy (DOE) contractor, and was granted a
security clearance in connection with that employment. During the process of applying for a higher-
level security clearance, the individual provided information to the DOE that is inconsistent with
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information that he previously provided. Because these inconsistencies raised security concerns, the
local security office (LSO) summoned the individual for an interview with a personnel security
specialist in March 2011. After this Personnel Security Interview (PSI), the LSO referred the
individual to a local psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-
sponsored evaluation. The DOE psychiatrist prepared a written report setting forth the results of that
evaluation, and sent it to the LSO. After reviewing this report and the rest of the individual’s
personnel security file, the LSO determined that derogatory information existed that cast into doubt
the individual’s eligibility for access authorization. They informed the individual of this
determination in a letter that set forth the DOE’s security concerns and the reasons for those
concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification Letter also
informed the individual that he was entitled to a hearing before a Hearing Officer in order to resolve
the substantial doubt concerning his eligibility for access authorization. 

The individual requested a hearing on this matter. The LSO forwarded this request to the Office of
Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced 14 exhibits
into the record of this proceeding. The individual introduced one exhibit and presented the testimony
of six witnesses, in addition to testifying himself.  

II. DEROGATORY INFORMATION AND THE ASSOCIATED SECURITY            
CONCERNS

A. The Individual’s Inconsistent Representations To The DOE

The following facts are undisputed. In December 2009, the individual completed a Questionnaire
For National Security Positions (QNSP) in which he indicated that he last used marijuana in
December 2007, and that he had never used any other illegal drugs. In response to the DOE’s
January 2010 Letter Of Interrogatory (LOI), the individual indicated that the last time that he used
marijuana was in August 2007, and that he had never used any other illegal drugs. 

However, in the process of applying for an upgraded security clearance, the individual completed
another QNSP in February 2011, in which he indicated that he had used marijuana as recently as
June 2009, that he had also used cocaine three times, with the last usage occurring in  June 2009,
and that he used “ecstasy” (3,4-methylenedioxymethamphetamine (MDMA)) once in 2005. During
the ensuing PSI and psychiatric evaluation, the individual confirmed that his last usage of marijuana
occurred in June 2009, that he used cocaine twice, with the last usage also occurring in June 2009,
and that he used MDMA once in 2005. 

B. The Notification Letter and the DOE’s Security Concerns
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3 The LSO determined that its security concerns under criteria (j) and (k) about the individual’s
usage of alcohol and illegal drugs had been mitigated. It based this finding on the DOE psychiatrist’s
conclusion that the individual did not suffer from a diagnosable substance abuse disorder, on the fact
that the individual’s last demonstrated usage of illegal drugs occurred approximately two years
previously, and on the individual’s commitment that he would not use illegal drugs in the future.
DOE Ex. 3 at 1-2. 

As indicated above, the Notification Letter included a statement of derogatory information that
created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraph (f) of the criteria for eligibility for access to classified matter or special nuclear
material set forth at 10 C.F.R. § 710.8. 3  

Under criterion (f), information is derogatory if it indicates that the individual has deliberately
misrepresented, falsified, or omitted significant information from a QNSP or from written or oral
statements made in response to official inquiry on a matter that is relevant to a personnel security
determination. 10 C.F.R. § 710.8(f). As support for its application of this criterion, the Letter cites
the information set forth above. 

This derogatory information adequately justifies the DOE’s invocation of criterion (f), and raises
significant security concerns. Conduct involving lack of candor or dishonesty raises questions about
an individual’s reliability and trustworthiness. Of special concern is any failure to provide truthful
and candid answers during the security clearance process. See Revised Adjudicative Guidelines for
Determining Eligibility for Access to Classified Information, The White House (December 19, 2005),
Guideline E.  

III. REGULATORY STANDARDS 

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or
unfavorable, that has a bearing on the question of whether granting or restoring a security clearance
would compromise national security concerns. Specifically, the regulations compel me to consider
the nature, extent, and seriousness of the individual’s conduct; the circumstances surrounding the
conduct; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the likelihood of continuation or recurrence of the conduct; and any other
relevant and material factors. 10 C.F.R. § 710.7(c). 
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A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising
security concerns, the burden is on the individual to produce evidence sufficient to convince the
DOE that granting or restoring access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any doubts
concerning the individual’s eligibility for access authorization in favor of the national security.
10 C.F.R. § 710.7(a).

IV. FINDINGS OF FACT AND ANALYSIS

At the hearing, the individual attempted to demonstrate, through his testimony and that of his
manager, four friends, and his ex-girlfriend, that his omissions were due to a poor memory and not
to an attempt to deceive the DOE, and that he is an honest person who can be relied upon to
safeguard classified information. 

The individual testified that after completing the December 2009 QNSP and the January 2010 LOI,
he talked to his ex-girlfriend, who told him that he had used cocaine and marijuana in her presence
on separate occasions in June 2009. Hearing Transcript (Tr.) at 58. He explained that he had no
previous recollection of this cocaine usage, and he attributed this to his heavy consumption of
alcohol at the time of the usage. Id. This conversation caused him to ask himself whether there were
any other usages of illegal drugs that he had failed to disclose to the DOE, and he subsequently
remembered that he had also used cocaine and MDMA on the same occasion in 2005. Tr. at 73. He
further testified that, to the best of his recollection, these were the only usages of illegal drugs that
he had previously failed to report to the DOE. Tr. at 72. 

The individual described the circumstances surrounding those usages. The 2005 usage of cocaine
and MDMA occurred at the house of a friend’s friend, after “a lot” of drinking. Tr. at 85. The
individual testified that he had little recollection of the June 2009 cocaine usage because of the
amount of alcohol that he consumed on that occasion. Tr. at 88. The June 2009 marijuana usage
occurred while he was “hanging out” with some friends at his ex-girlfriend’s house. Tr. at 86. He
said that his alcohol consumption on that occasion was “not nearly as much” as on the day of his
2009 cocaine usage, and that, while he likely was intoxicated, he did not drink so much as to cause
him to not remember the events of that day. Id. He did not report these usages to the DOE sooner,
he said, because he did not realize the importance of doing so, Tr. at 84, and when his girlfriend
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reminded him of the 2009 usages, he did not really consider the fact that he had provided inaccurate
information to the DOE. Tr. at 74. 

The individual further testified that he is an honest person who can be relied upon to adhere to the
requirements of DOE security. As support for this contention, he cited an instance in which he
inadvertently entered a secure facility with a cell phone, and then immediately reported the violation
to his manager. Tr. at 79-80. 

The individual’s ex-girlfriend also testified. She said that she saw the individual use cocaine and
marijuana on separate occasions in June 2009. Regarding her telephone conversation with the
individual in early 2010, she said that they were discussing the individual’s job and the security
clearance process, and that the individual was complaining about the scope of the information that
he was required to divulge. Tr. at 94. They discussed the individual’s listing of his history of illegal
drug usage, and the ex-girlfriend asked the individual what he thought his employer’s reaction would
be to the individual having previously used marijuana and cocaine. The individual expressed
surprise, particularly at her mentioning of cocaine, because, according to the ex-girlfriend, the
individual did not believe that he had used cocaine. Id. She then described to the individual what she
had observed regarding his usage of cocaine in 2009, and that he appeared to be quite drunk at the
time. Tr. at 95. The ex-girlfriend testified that his reactions during this conversation seemed sincere,
and that she believes that he honestly had no recollection of this cocaine usage. Tr. at 96.
Accordingly, she believes that his omission of information regarding that usage from the 2009
QNSP and 2010 LOI was due to a faulty memory, and not to an intent to deceive. Tr. at 98. She
further stated that, while the individual drank heavily on the occasion of his June 2009 cocaine
usage, he wasn’t drinking when she saw him use marijuana that month. Tr. at 102. The ex-girlfriend
and the individual’s other witnesses all testified that the individual is an honest and reliable person.
Tr. at 10, 19, 28, 36, 47, 100.

Despite this testimony, I harbor serious doubts about the individual’s candor, honesty and reliability.
As an initial matter, I find it difficult to believe that the individual forgot to include, on his
December 2009 QNSP, a usage of marijuana that occurred only six months prior to that time. The
individual attempted to explain this omission by pointing out that he “had used it so infrequently
over the past five years,” that he couldn’t “remember the exact date when he stopped using it.” Tr.
at 77. It seems more likely, however, that an isolated usage such as happened here would stand out
more in the individual’s memory than a single usage that occurred as part of a pattern of extensive
drug abuse. In any event, nothing in the individual’s explanation adequately explains the
individual’s certification, on two occasions, that his last usage of illegal drugs occurred in 2007,
when in fact, that usage occurred only six months prior to his December 2009 QNSP and the January
2010 LOI. 
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The individual’s testimony that he did not recall his June 2009 cocaine usage because of heavy
alcohol consumption is at least partly supported by the testimony of his ex-girlfriend. However,
there is no indication in the record that the individual suffered alcoholic blackouts during his June
2009 marijuana usage or his 2005 usage of cocaine and MDMA. Consequently, his claim that the
omission of these usages from his 2009 QNSP and his 2010 LOI was due to a faulty memory is
completely unsupported by other evidence of record. 

For the reasons set forth above, I find that the individual deliberately omitted significant information
from his December 2009 QNSP and his January 2010 LOI. This finding, however, does not end my
analysis. The Adjudicative Guidelines set forth potentially mitigating factors that I must consider
in determining whether the individual’s clearance should be restored. These factors, and my
application of them to the case at hand, are set forth below. 

The first factor is whether the individual made prompt, good faith efforts to correct the omission,
concealment, or falsification before being confronted with the facts. Adjudicative Guideline E.
Viewing the evidence in the manner that is most favorable to the individual, he became aware of his
omissions in January or February 2010, yet he did not provide the DOE with the full extent of his
illegal drug usage until over one year later. Accordingly, this mitigating factor is not supported by
the record. 

The second factor is whether the omission or concealment was caused by improper or inadequate
advice of authorized personnel or legal counsel advising the individual about the security clearance
process. Id. This factor is not applicable to this case. 

The third factor is whether the offense was so minor, or so much time has passed, or the behavior
was so infrequent, or happened under such unique circumstances that it is unlikely to recur and does
not cast doubt on the individual’s reliability, trustworthiness, or good judgement. Id. The individual
omitted significant information concerning the types of illegal drugs he had used and the dates of
his most recent usages of those drugs on two occasions from forms used by the DOE during the
process of determining the individual’s eligibility for access authorization. The omissions occurred
approximately two years ago, and were remedied by the individual approximately 10 months ago.
Accordingly, there is insufficient evidence of this mitigating factor. 

The fourth factor, that the individual has acknowledged the behavior and obtained counseling to
change the behavior or taken other positive steps to address the stressors, circumstances or factors
that caused the behavior, id, is also inapplicable. Although the individual has acknowledged the
omissions, he contends that they were inadvertent, and there is no indication in the record that the
individual has sought or obtained any kind of counseling. 
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The fifth factor is whether the individual has taken positive steps to reduce or eliminate vulnerability
to exploitation, manipulation, or duress. Id. By more fully disclosing his illegal drug usage, the
individual has taken steps to reduce or eliminate his vulnerability to duress or manipulation.
However, in view of the seriousness, recency and repeated nature of the omissions, I do not believe
that this factor is of sufficient mitigating value to warrant restoration of the individual’s access
authorization.

V. CONCLUSION

For the reasons set forth above, I find that the individual has not successfully addressed the DOE’s
security concerns under criterion (f). I therefore conclude that he has not demonstrated that restoring
his access authorization would not endanger the common defense and would be clearly consistent
with the national interest. Accordingly, I find that the individual’s security clearance should not be
restored at this time. The individual may seek review of this Decision by an Appeal Panel under the
procedures set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: December 1, 2011



*  The original of this document contains information which is subject to withholding from 
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Kent S. Woods, Hearing Officer: 
 
 
This Decision considers the eligibility of XXXXXXXX XXXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.” As explained below, it is my decision that the individual’s access 
authorization should not be restored. 
 
I. BACKGROUND 
 
The individual currently is employed by a DOE contractor, and has held a DOE security 
clearance for several years.  Based on issues contained in the individual’s security file, the Local 
Security Office (LSO) conducted a Personnel Security Interview (PSI) with the individual in 
June 2011.  PSI, DOE Ex. 6.   
 
In August 2011, the LSO suspended the individual’s DOE security clearance and issued her a 
Notification Letter, together with a statement (Enclosure 2) setting forth the information that 
created a substantial doubt about the individual’s eligibility to hold a DOE security clearance. 
(DOE Ex. 1).  Specifically, the LSO alleges that the individual has raised a concern under 
10 C.F.R. § 710.8(f) (Criterion F) that she has deliberately misrepresented, falsified, or omitted 
significant information from her 1994 Questionnaire for Sensitive Positions (the 1994 QSP) and 
her 2002 Questionnaire for National Security Positions (the 2002 QNSP).  On her 1994 QSP, the 
individual indicated that she had not illegally used a controlled substance in the last five years.  
However, in her 2011 PSI, she stated that she used marijuana from 1987 until 1990, LSD on two 
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occasions in 1989, and mushrooms once in either 1989 or 1990, and that she deliberately 
falsified the answer on her 1994 QSP.  On her 2002 QNSP, she indicated that she had not 
illegally used any controlled substance within seven years.  However, in her 2011 PSI she stated 
that she used marijuana on one occasion in 1999, and that she deliberately falsified the answer on 
her 2002 QNSP.  Enclosure 2, DOE Ex. 1. 
 
In August 2011, the individual requested a hearing (hereinafter “the hearing”) to respond to the 
concerns raised in the Notification Letter.  DOE Ex. 2.  On September 2, 2011, the Office of 
Hearings and Appeals Director appointed me the Hearing Officer in this case.  At the hearing I 
convened in this matter, I received testimony from thirteen persons.  The individual testified and 
presented the testimony of her supervisor, her relationship counselor, her father, her supervisor, a 
co-worker, a friend/former co-worker, a friend/former supervisor, two neighbors, a long-time 
friend, a church friend, and a friend from her van pool.  Discussion at the hearing centered on 
how the individual has demonstrated personal responsibility during her career as a DOE 
contractor employee and in her personal life, and how her use of illegal drugs since 1990 was 
limited to a single instance of marijuana use in 1999, when she did not hold a security clearance.   
 
II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See Department of 
Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national 
security test” for the granting of security clearances indicates “that security determinations 
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th 
Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a 
security clearance). 
   
III. FINDINGS OF FACT AND ANALYSIS 
 
A.  The Individual Has Raised Security Concerns Regarding Falsification 
 
As previously noted, the LSO cites one criterion as the basis for suspending the individual’s 
security clearance, Criterion F. To support its allegations, the LSO relies on the individual’s 
falsification of information provided on the 1994 QSP and the 2002 QNSP regarding her illegal 
drug use, and the individual’s admissions at her 2011 PSI that she deliberately falsified her 
answers to these questions.  I find that the information set forth above constitutes derogatory 
information that raises questions about the individual’s veracity under Criterion F.  The security 
concerns associated with Criterion F are as follows: “[c]onduct involving questionable judgment, 
lack of candor, dishonesty, or unwillingness to comply with rules and regulation can raise 
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questions about an individual’s reliability, trustworthiness and ability to protect classified 
information.  Of special interest is any failure to provide truthful and candid answers during the 
security clearance process.”  See Guideline E of the Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information issued on December 29, 2005, by 
the Assistant to the President for National Security Affairs, The White House. (Adjudicative 
Guidelines).     
 
B.  The Individual’s Contentions at the Hearing 
 
Although the individual acknowledges that she deliberately falsified her responses concerning 
her past use of illegal drugs on her 1994 QSP and her 2002 QNSP, she contends that she 
revealed the full extent of past use of illegal drugs at her 2011 PSI, and that she intends to be 
completely truthful with the DOE in the future.  She also states that her use of illegal drugs since 
1990 was limited to a single use of marijuana in 1999, that she does not knowingly associate 
with users of illegal drugs, and that she is regarded as an honest and responsible person by her 
employers, co-workers, family and friends.   
 
I have carefully considered the record of this proceeding, including the testimony of the 
witnesses presented at the hearing. In resolving the question of the individual’s eligibility for 
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c)1, the Adjudicative Guidelines and our case law.  In this case, I will consider whether 
the individual came forward voluntarily to renounce her falsifications, the length of time the 
falsehood was maintained compared to the length of time the individual has been honest, 
whether there is a pattern of falsifications, the amount of time that has transpired since the 
individual’s admission, and whether the individual was advised regarding the security clearance 
process.  See Personnel Security Hearing, Case No. TSO-0668 (2009)2, and case cited therein; 
see also Adjudicative Guidelines, Guideline E ¶ 17(a)-(d).  As discussed below, I conclude that 
the individual’s access authorization should not be restored at this time. 

 
1.  The Individual’s Explanations do not Mitigate her False Responses 
 
During her 2011 PSI, the individual admitted that she began using illegal drugs while in junior 
high school, and, with the exception of marijuana, stopped experimenting with illegal drugs in 
about 1990, when she was still in high school. 2011 PSI at 62-67.  She stated that her last use of 
marijuana occurred in 1999 or 2000.  Id. at 67.  In her Request for a Hearing, the individual 
stated that when she completed her 1994 QSP, she was applying for a summer job with no 
intention of applying for a permanent position with a DOE contractor.  She stated that: 
                                                 
1  Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for 
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
 
2   Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in  the search engine located at http://www.oha.doe.gov/search.htm.   
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I believed that admitting to using a controlled substance might lead to an arrest 
and/or incarceration.  I also believed that I would not be accepted for the position 
if I admitted to illegally using a controlled substance. 

 
Request for Hearing, DOE Exhibit 2.   With respect to the falsification of her 2002 QNSP, she 
stated that she continued to be fearful of an arrest and/or incarceration for admitting to illegal 
drug use, and that she answered falsely while believing that no one could use the concealed 
information about her past illegal drug use to force her to violate national security.  Id. 
 
At the hearing, the individual testified that when she falsely denied illegal drug use on the 1994 
QSP, she was afraid that she would be arrested and put in jail for admitting to it.  She stated that 
her similar false denial on the 2002 QNSP was made for the same reason, and to be consistent 
with her earlier falsification.   Hearing Transcript (TR) at 147.  She testified that she decided to 
answer truthfully to questions about her history of using illegal drugs at her 2011 PSI when she 
was told by the security specialist conducting the interview that the DOE had information that 
she had possibly used illegal drugs in the past.  She stated that she suspected that her ex-husband 
had revealed information to the DOE, and that this suspicion was confirmed when she read the 
security background investigation materials provided to her by the DOE.  She testified that at the 
2011 PSI, she felt relieved that she could now correct her previous falsifications, and that she did 
not consider making additional false statements at the PSI by continuing to deny her past use of 
illegal drugs.  TR at 161-162    
 
The individual’s explanations for deliberately falsifying information on her 1994 QSP and her 
2002 QNSP and the circumstances under which she corrected these falsifications do not mitigate 
the DOE’s security concern.  First, the individual acknowledges that she deliberately chose to 
conceal her illegal drug use on these forms because she was concerned about possible criminal 
prosecution and/or because it could prevent her from being employed by a DOE contractor.3  
Second, the individual was confronted by her drug use at the 2011 PSI; she did not come forward 
voluntarily to renounce her falsification.  Third, she maintained her falsehood for seventeen 
years from June 1994, when she signed the QSP, until June 2011, the date of the PSI.  Fourth, 
there is a pattern of falsification in that she falsified information on both the 1994 QSP and the 
2002 QNSP.   
 
Accordingly, I will now consider whether the testimony that she has presented concerning her 
overall good character and personal responsibility provides a sufficient basis for me to conclude 
that she can be trusted to provide accurate information to the DOE in the future.   
 
2.  The Individual’s Evidence Concerning her Trustworthiness 
 
As noted above, the DOE security program is based on trust, and security concerns stemming 
from an individual’s breach of that trust are difficult to resolve.  Once such a concern arises, the 

                                                 
3   In choosing to falsify her answers in order to protect herself from possible criminal prosecution, the individual 
evidently chose to ignore the specific assurance that the DOE attached to these questions, i.e., that information that 
she revealed in her responses would not be used as evidence in any subsequent criminal proceeding.  See QNSP 
question 24, DOE Exhibit 4, and QSP question 25, DOE Exhibit 5.  
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individual must demonstrate that he/she can now be trusted to be consistently honest and truthful 
with the DOE.  Under OHA precedent, relevant factors include whether the individual came 
forward voluntarily to admit the falsifications, the length of time since the falsification, how long 
the falsehood was maintained, whether a pattern of falsification is evident, and the length of time 
since the individual revealed or corrected the falsification.  See, e.g., Personnel Security 
Hearing, Case No. TSO-0801 (2009); Personnel Security Hearing, Case No. TSO-0727 (2009).  
Ultimately, an individual must convince the Hearing Officer that the individual will be truthful in 
the future. 
 
Although the length of time since an individual has disclosed the falsification is a relevant factor, 
that factor is considered together with all relevant factors.  Accordingly, the fact that the 
individual did not correct her falsification until relatively recently (four months prior to the 
hearing), does not, standing alone, automatically mandate an unfavorable decision.  See, e.g., 
Personnel Security Hearing, Case No. TSO-0987 (2011) (individual falsified two DOE forms 
prior to 1991, voluntarily disclosed the falsifications eight months prior to hearing, and 
demonstrated  a pattern of honesty and responsible behavior over twenty years indicating that the 
falsifications were lapses in otherwise good judgment that are unlikely to recur in the future); 
Personnel Security Hearing, Case No. TSO-0628 (2008) (individual’s voluntary disclosure 
during a security interview one year prior to hearing that she falsified QNSP 13 years earlier 
resolved due to passage of time since the falsification, the fact that it was an isolated incident, 
and the individual’s greater maturity and proven honesty and candor).  On the other hand, our 
precedent also makes clear that relatively recent falsifications are difficult to resolve, especially 
when the individual did not voluntarily disclose the falsification.  See, e.g., Personnel Security 
Hearing, Cast No. TSO-0937 (2010) (individual who falsified two QNSPs seven years and two 
years before the hearing, respectively, and lied to an investigator during an official interview two 
years before the hearing, did not resolve Criterion F concerns because he demonstrated a pattern 
of falsification spanning seven years, only admitted the falsifications when confronted with the 
information, and had shown a relatively short period of responsible behavior since the 
falsifications); Personnel Security Hearing, Case No. TSO-0688 (2009) (Criterion F concerns 
not resolved where individual’s voluntary disclosure of falsification on QNSP regarding past 
drug use was outweighed by the recency of the falsification – three years prior to the hearing – 
and the short period of time since the individual’s admission – eight months prior to the hearing). 
 
In this case, the relevant factors, considered together, do not resolve the Criterion F concern.  As 
discussed above, the two incidents of falsification occurred in 1994 and 2002, more than nine 
years ago.    The testimony presented at the hearing from the individual’s supervisor, co-workers, 
father and friends indicates that in the nine years since the most recent falsification, the 
individual has conducted herself as an honest and reliable person who takes security seriously in 
the workplace, and who is considered a trustworthy and honest person by her family and friends.  
However, while the testimony at the hearing supports the individual’s general willingness to 
abide by security procedures in the workplace, and to conduct herself responsibly in her personal 
life, this evidence is not sufficient to mitigate the DOE’s concerns regarding the individual’s 
willingness to comply with DOE security requirements for reporting personal derogatory 
information.   
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As discussed above, there is no indication that the individual would have revealed the 1994 and 
2002 falsifications without being told that the DOE had information concerning her illegal drug 
use.  In fact, at the outset of her 2011 PSI, the DOE security specialist asked the individual if she 
knew, based on the information that she had provided to the DOE and the information collected 
during her background investigation, why she had been asked to attend the PSI.  The individual 
replied that she did not know.  When she was then told that the DOE had information that bore 
on her eligibility to hold a security clearance, she replied that she was “curious to find out what it 
is.”  2011 PSI at 7.  It is clear to me from these answers that the individual did not intend to 
reveal any derogatory information to the DOE voluntarily at the 2011 PSI, and that she only 
acknowledged and discussed her falsifications and other derogatory information at the PSI after 
the DOE indicated that it possessed specific information from other sources.   
 
At the hearing, the individual testified that she now understands that DOE security 
questionnaires are not intended to prosecute drug offenses, but to insure that security clearance 
holders do not have “skeletons in the closet” that could compromise their reliability.  She stated 
that she now has learned how to communicate with DOE security when issues of concern arise.  
TR at 152.  However, in light of the individual’s conduct at the 2011 PSI, I find that the 
individual has not yet had time to establish that she will reliably abide by DOE security 
requirements for reporting derogatory information.  Therefore, based on the recency of the 
DOE’s knowledge of the falsifications and the short amount of time the individual has had to 
demonstrate a subsequent pattern of responsible behavior, I cannot find that the security concerns 
associated with her falsifications have been mitigated. Accordingly, the security concerns set 
forth in the Notification Letter under Criterion F regarding the individual’s falsification of 
information on her 1994 QSP and her 2002 QNSP have not been mitigated. 
 
IV. CONCLUSION 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion F. After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has not brought forth sufficient evidence to mitigate the security 
concerns associated with Criterion F at this time.  I therefore cannot find that restoring the 
individual’s access authorization will not endanger the common defense and is clearly consistent 
with the national interest.  Accordingly, I have determined that the individual’s access 
authorization should not be restored.  The parties may seek review of this Decision by an Appeal 
Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 21, 2011 



*  The original of this document contains information which is subject to withholding from disclosure 
under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with XXXXXX’s. 

 
 

United States Department of Energy 
Office of Hearings and Appeals 

 
 
In the Matter of:  Personnel Security Hearing ) 
       )  
Filing Date:   September 2, 2011  ) 
       ) Case No.: TSO-1106 
_________________________________________  ) 
 
 

Issued: December 21, 2011 
_______________ 

 
Hearing Officer Decision 

_______________ 
 
Diane DeMoura, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXXXX (“the Individual”) to hold a 
Department of Energy (DOE) access authorization.1 This Decision will consider whether, based 
on the testimony and other evidence presented in this proceeding, the Individual should be 
granted a DOE access authorization.  For the reasons detailed below, I find that the DOE should 
not grant the Individual access authorization at this time.   
 
I. BACKGROUND 
 
The Individual is an applicant for a DOE access authorization in connection with his 
employment with a DOE contractor.  DOE Ex. 3.  During the application process, the Individual 
completed a Questionnaire for National Security Positions (QNSP) in June 2010, and 
participated in an October 2010 Personnel Security Interview (PSI).  DOE Exs. 7, 8.  After the 
PSI, the local security office (LSO) referred the Individual to a DOE consultant-psychologist 
(“the DOE psychologist”) for an evaluation.  The DOE psychologist evaluated the Individual in 
February 2011 and issued a report.  DOE Ex. 10.  After reviewing the Individual’s personnel 
security file, the LSO informed the Individual in a June 2011 Notification Letter that there 
existed derogatory information that raised security concerns under 10 C.F.R. § 710.8 (j) 
(Criterion J) (alcohol-related concerns).  See Notification Letter, June 30, 2011.  The Notification 
Letter also informed the Individual that he was entitled to a hearing before a Hearing Officer in 
order to resolve the security concerns.  Id.      

                                                            
1 Access authorization, also known as a security clearance, is an administrative determination that an individual is 
eligible for access to classified matter or special nuclear material.  10 C.F.R. § 710.5. 
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The Individual requested a hearing on this matter.  DOE Ex. 4.  The LSO forwarded his request 
to the Office of Hearings and Appeals, and I was appointed the Hearing Officer.  At the hearing, 
the DOE counsel introduced ten exhibits into the record (DOE Exs. 1-10) and presented the 
testimony of one witness, the DOE psychologist.  The Individual presented his own testimony, as 
well as the testimony of nine witnesses: his wife, his mother, his brother, two friends, and four 
coworkers.  See Transcript of Hearing, Case No. TSO-1106 (hereinafter cited as “Tr.”).  The 
Individual also tendered one exhibit.  Indiv. Ex. A. 
 
II. REGULATORY STANDARD 
 
The regulations governing the Individual’s eligibility for access authorization are set forth at 
10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for Access to Classified 
Matter or Special Nuclear Material.”  The regulations identify certain types of derogatory 
information that may raise a question concerning an individual’s access authorization eligibility.  
10 C.F.R. § 710.10(a).  Once a security concern is raised, the individual has the burden of 
bringing forward sufficient evidence to resolve the concern.   
 
In determining whether an individual has resolved a security concern, the Hearing Officer 
considers relevant factors, including the nature of the conduct at issue, the frequency or recency 
of the conduct, the absence or presence of reformation or rehabilitation, and the impact of the 
foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).  In considering these factors, 
the Hearing Officer also consults adjudicative guidelines that set forth a more comprehensive 
listing of relevant factors.  See Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information (issued on December 29, 2005 by the Assistant to the President 
for National Security Affairs, The White House) (the Adjudicative Guidelines).   
 
Ultimately, the decision concerning eligibility is a comprehensive, common-sense judgment 
based on a consideration of all relevant information, favorable and unfavorable.  10 C.F.R. 
§ 710.7(a).  In order to reach a favorable decision, the Hearing Officer must find that “the grant 
or restoration of access authorization to the individual would not endanger the common defense 
and security and would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(a).  
“Any doubt as to an individual’s access authorization eligibility shall be resolved in favor of the 
national security.”  Id.  See generally Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the 
“clearly consistent with the interests of national security” test indicates that “security clearance 
determinations should err, if they must, on the side of denials”). 
 
III. FINDINGS OF FACT AND ANALYSIS 
 
A. Whether the LSO Properly Invoked Criterion J 
 

1. The Individual’s Alcohol Use and Related Facts  
 
The Individual began drinking alcohol over 30 years ago, at age 18.  DOE Ex. 8 at 7.  His 
heaviest period of alcohol use occurred during his mid-20s to mid-30s, when he often socialized 
at bars.  Id. at 8.  The Individual had two alcohol-related arrests in the 1980s, the second of 
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which resulted in a sentence of 28 days of house arrest, nine months of probation, and 
community service.  DOE Ex. 9 at 53.  The Individual continued to drink in social settings, 
although the frequency of his alcohol consumption decreased when he married his second wife in 
1993.  DOE Ex. 8 at 8-10.  In a February 2008 incident, the Individual, returning from working 
out of town for an extended period, stopped to see his wife at the local bar where she worked 
before he went home.  DOE Ex. 8 at 4.   The Individual consumed five beers and two shots over 
a two-hour period before driving home.  Id.; DOE Ex. 10 at 3.  He was pulled over by a police 
officer for speeding.  During that stop, the police officer administered field sobriety tests, 
including a breathalyzer test on which the Individual registered a 0.16 breath alcohol content, 
twice than the legal limit of 0.08.  The Individual was arrested for DUI at the scene.  Id.    
 
The Individual disclosed the February 2008 arrest on his June 2010 QNSP and discussed the 
arrest during his October 2010 PSI.  DOE Exs. 7, 8. The LSO subsequently referred the 
Individual to the DOE psychologist for an evaluation.  DOE Ex. 10.  Following the February 
2011 evaluation, the DOE psychologist diagnosed the Individual with Alcohol Abuse.  DOE Ex. 
10 at 4.  The DOE psychologist further opined that the Individual did not demonstrate adequate 
evidence of rehabilitation and reformation.  Id.  He concluded that in order to do so, the 
Individual should participate in an intensive outpatient treatment program during which he would 
attain necessary alcohol awareness education, develop a plan to either maintain abstinence or “a 
cognitive behavioral treatment of controlled drinking [with] absolute limits on [his] alcohol 
consumption,” and demonstrate adherence to that plan for a period of at least one year.  Id.  
 

2. The Associated Security Concerns  
 
Criterion J relates to conduct indicating that the Individual has “been, or is, a user of alcohol 
habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as 
alcohol dependent or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).  It is well-
established that excessive use of alcohol raises security concerns because “excessive alcohol 
consumption often leads to the exercise of questionable judgment or the failure to control 
impulses, and can raise questions about an individual’s reliability and trustworthiness.”  Revised 
Adjudicative Guidelines for Determining Eligibility for Access to Classified Information (issued 
on December 29, 2005 by the Assistant to the President for National Security Affairs, The White 
House) (the Adjudicative Guidelines), Guideline G, ¶ 21.  See also Personnel Security Hearing, 
Case No. TSO-0678 (2008).  In light of the DOE psychiatrist’s determination that the Individual 
met the criteria for Alcohol Abuse, a condition which causes or may cause a significant defect in 
his judgment and reliability, as well as the Individual’s pattern of alcohol-related arrests, the 
LSO properly invoked Criterion J.  
 
B. Whether the Individual Has Mitigated the Security Concerns  
 
Among the factors that may serve to mitigate security concerns raised by an individual’s alcohol 
use are that “the individual acknowledges his … issues of alcohol abuse, provides evidence of 
actions taken to overcome this problem, and has established a pattern of abstinence (if alcohol 
dependent) or responsible use (if an alcohol abuser),” and that “the individual has successfully 
completed inpatient or outpatient counseling or rehabilitation along with any required aftercare, 
has demonstrated a clear and established pattern of modified consumption or abstinence in 
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accordance with treatment recommendations … and has received a favorable prognosis by a duly 
qualified medical professional or a licensed clinical social worker who is a staff member of a 
recognized alcohol treatment program.”  Guideline G, ¶ 23.   
 
At the hearing, the Individual testified that he has been abstinent from alcohol since he received 
a copy of the DOE psychologist’s report in July 2011, approximately three months as of the 
hearing.  Tr. at 97.  According to the Individual, the 2008 DUI arrest caused him to decrease his 
drinking.  Tr. at 97-99.  He participated in a court-ordered alcohol assessment following the 2008 
DUI arrest, but did not undergo any substance abuse treatment or participate in alcohol 
awareness education courses.  Tr. at 112-13.  The Individual currently intends to remain 
abstinent from alcohol, but has not ruled out consuming alcohol in moderation in the future.  Tr. 
at 105-06.  The Individual’s wife, mother, and brother corroborated the Individual’s testimony 
that he used to drink alcohol more frequently, and in greater amounts, when he was younger.  Tr. 
at 60, 71, 79-80.  They also testified that his alcohol consumption decreased after the 2008 DUI 
and stopped altogether several months prior to the hearing.  Tr. at 62, 73, 84-85.  The 
Individual’s friends and co-workers testified that they have never known the Individual to have 
any alcohol-related problems.  Tr. at 16, 23, 28, 37, 49, 92. 
 
After listening to the hearing testimony, the DOE psychologist did not change his diagnosis of 
alcohol abuse.  Tr. at 137-38.  He opined that, although the Individual had not experienced any 
alcohol-related personal or professional problems since the 2008 DUI arrest, the Individual 
remained vulnerable to a return to problem drinking.  Tr. at 139-40.  The DOE psychologist 
noted that the Individual’s alcohol-related arrests each occurred following social outings where 
the Individual drank more than intended prior to driving.  Tr. at 125-26.  The DOE psychologist 
remained concerned that the Individual did not fully appreciate his vulnerability to problem 
drinking or drinking to excess, particularly in social situations.  Tr. at 140, 144.  The DOE 
psychologist stated that, in order to strengthen his prognosis, the Individual should participate in 
alcohol awareness education or counseling.  Tr. at 142-43.  He concluded that, without such 
education or counseling, the Individual’s current risk of relapse was “low to moderate.”  Tr. at 
143. 
 
Based on the foregoing, I cannot conclude that the Individual has mitigated the security concerns 
raised by his consumption of alcohol.  The Individual’s purported three-month period of 
abstinence from alcohol is a positive factor.  However, he has a history of significant alcohol use 
spanning over 30 years that includes several alcohol-related arrests.  In addition, the Individual 
has taken no steps to address the concerns regarding his lack of insight into his use of alcohol to 
excess, particularly in social situations.  This is of particular concern given the Individual’s own 
statement that, while he is currently abstinent from alcohol, he may resume consuming alcohol in 
the future.  In light of these factors, I agree with the DOE psychiatrist that the Individual’s 
current risk of relapse remains elevated.  Consistent with OHA precedent in alcohol-related 
cases, I find that risk is unacceptably high.  See Personnel Security Hearing, Case No. TSO-0888 
(2010); Personnel Security Hearing, Case No. TSO-876 (2010); Personnel Security Hearing, 
Case No. TSO-768 (2009). 
 
IV. CONCLUSION 
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Upon consideration of the entire record in this case, I find that there was evidence that raised 
doubts regarding the Individual’s eligibility for a security clearance under Criterion J of the Part 
710 regulations.  I also find that the Individual has not presented sufficient information to fully 
resolve those concerns.  Therefore, I cannot conclude that granting the Individual access 
authorization “would not endanger the common defense and security and would be clearly 
consistent with the national interest.”  10 C.F.R. § 710.7(a).  Accordingly, I find that the DOE 
should not grant the Individual access authorization at this time.   
 
The parties may seek review of this Decision by an Appeal Panel, under the regulation set forth 
at 10 C.F.R. § 710.28. 
 
 
 
Diane DeMoura 
Hearing Officer  
Office of Hearings and Appeals  
 
Date: December 21, 2011 
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Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) 
for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear 
Material.”1 For the reasons set forth below, I conclude that the DOE should restore the individual’s 
access authorization.2   

 
I.  BACKGROUND 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  

 
The individual is a DOE employee and held an access authorization until it was recently suspended.   
On May 24, 2010, the individual entered an alcohol treatment program, which he completed on 
July 16, 2010.  Exhibit B.  After the individual disclosed this treatment to the DOE, a Local Security 
Office (LSO) summoned the individual for an interview (PSI) with a personnel security specialist on 
August 26, 2010.  Exhibit 9.  After the PSI, the LSO referred the individual to a local psychiatrist 
(hereinafter referred to as “the DOE psychiatrist”) for an agency-sponsored evaluation. The DOE 
psychiatrist prepared a written report, setting forth the results of that evaluation, and sent it to the 
LSO. Exhibit 11.  Based on this report and the rest of the individual’s personnel security file, the 
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LSO determined that derogatory information existed that cast into doubt the individual’s eligibility 
for access authorization. The LSO informed the individual of this determination in a letter that set 
forth the DOE’s security concerns and the reasons for those concerns.  Exhibit 4.  I will hereinafter 
refer to this letter as the Notification Letter.  The Notification Letter also informed the individual 
that he was entitled to a hearing before a hearing officer in order to resolve the substantial doubt 
concerning his eligibility for an access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to OHA, and I 
was appointed the hearing officer. The DOE introduced eleven exhibits into the record of this 
proceeding. The individual introduced three exhibits, and presented the testimony of four witnesses, 
in addition to his own testimony.   
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Notification Letter cited information pertaining to paragraph (j) of the criteria for eligibility for 
access to classified matter or special nuclear material set forth at 10 C.F.R. § 710.8.  Id. at 3.3  Under 
this criterion, the LSO cited (1) the individual’s history of prior alcohol treatment followed by 
resumption of alcohol use; (2) an October 1, 2007 workplace blood alcohol test given the individual 
which indicated his blood alcohol content was 0.04%; and (3) a December 2010 report of the DOE 
psychiatrist, including a diagnosis that the individual suffered from Alcohol Abuse.  Id. at 3-4. 
 
This undisputed information adequately justifies the DOE’s invocation of criterion (j), as it raises 
significant security concerns related to excessive alcohol consumption, which often leads to the 
exercise of questionable judgment or the failure to control impulses, and calls into question the 
individual’s future reliability and trustworthiness.  See Revised Adjudicative Guidelines for 
Determining Eligibility for Access to Classified Information (Adjudicative Guidelines), The White 
House (December 19, 2005), Guideline G.   
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate 
that in these proceedings, a hearing officer must undertake a careful review of all of the relevant 
facts and circumstances, and make a “common-sense judgment . . . after consideration of all relevant 
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and 
unfavorable, that has a bearing on the question of whether restoring the individual’s security 
clearance would compromise national security concerns. Specifically, the regulations compel me to 
consider the nature, extent, and seriousness of the individual’s conduct; the circumstances 
surrounding the conduct; the frequency and recency of the conduct; the age and maturity of the 
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and 
other pertinent behavioral changes; the likelihood of continuation or recurrence of the conduct; and 
any other relevant and material factors. 10 C.F.R. § 710.7(c).  
 

                                                 
3 Criterion (j) defines as derogatory information that an individual has “[b]een, or is, a user of alcohol habitually 

to excess, or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering 
from alcohol abuse.”  10 C.F.R. § 708.8(j).   
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A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 
10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising 
security concerns, the burden is on the individual to produce evidence sufficient to convince the 
DOE that granting or restoring access authorization “will not endanger the common defense and 
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  The 
regulations further instruct me to resolve any doubts concerning the individual’s eligibility for 
access authorization in favor of the national security. 10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
The individual has not disputed the diagnosis of Alcohol Abuse in the DOE psychiatrist’s December 
2010 report.  However, the individual testified that he has abstained from consuming alcohol since 
June 3, 2010, and he has presented evidence that he completed a treatment program on July 16, 
2010, as noted above, and thereafter participated in an aftercare program through January 2011.  
Hearing Transcript (Tr.) at 31; Exhibit B. The individual further testified that he has “participated 
heavily” in Alcoholics Anonymous (AA) and has had a sponsor for 15 months.  Tr. at 26.  More 
specifically, he stated that until March 2011, he attended four or five times per week.  Id. at 64.  He 
acknowledged that he stopped attending AA in March 2011, but began attending again in September 
2011, and at the time of the hearing was attending two to three meetings a week and talking to his 
sponsor at least three times a week.  Id. at 64-65. 
 
The DOE psychiatrist was present for the entire hearing and testified last.  He stated that he found no 
indication that the individual “was distorting or not being forthright” regarding his history of alcohol 
use, and that it “is pretty clear and it's undisputed by him or anyone that he has a fairly serious and 
longstanding history of alcohol abuse, which changed, as has been indicated today, as of June 2010.” 
Id. at 95-96.  He noted that, while the individual had only been sober for six months at the time he 
evaluated the individual, “we now have 17 months of absolute sobriety and we usually use a twelve-
month period to say now we have passed a juncture where we have some great confidence.” Id. at 
104.  According to the psychiatrist, the length of the individual’s period of sobriety gave him a 
“chance to develop new coping strategies, if you will, with stressful situations.”  Id. 
 
The psychiatrist testified that the individual had “done everything that I expected him to do in the 
report,” though he did recommended continued monitoring of the individual through, for example, 
monthly visits to an employee assistance counselor.  Id. at 103.  Regarding the individual’s “support 
system,” the psychiatrist noted the “poignant testimony from [the individual’s wife] that she has 
regained trust and confidence in him and that they have a loving relationship. And I think that is 
really critical.”  Id. at 100.  He found that the individual also had support at work, citing the 
testimony of the individual’s co-workers.  Id. at 100-01. 
 
In his questioning of the psychiatrist, the DOE counsel noted that the individual had been counseled 
regarding his alcohol use by at least two prior treatment professionals and nonetheless had thereafter 
continued to abuse alcohol.  Asked why one should not expect the same outcome after the 
individual’s most recent treatment, the DOE psychiatrist stated that he did not think the individual 
“had the kind of extensive or intensive rehabilitative efforts” in the earlier instances, and “the other 
thing, which is perhaps most critical, is that I think he knows he will lose his marriage and his family 
if he slips again. And I don't think that is something he is going to risk.”  Id. at 106.    Thus, the 
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psychiatrist concluded that the individual’s “prognosis is good” and that his risk of relapse is low.  
Id. at 108-09.4   
 
There is no dispute in this case that the individual’s past history of excessive alcohol use provided 
legitimate cause for concern from the point of view of the national security.  Were that pattern of use 
to have continued, the risk caused by the regular compromise of the individual’s judgment and 
reliability clearly would have been too high to allow him to hold a security clearance.  However, it is 
apparent to me that the individual recognizes this, has received appropriate education and treatment, 
and has adapted his behavior accordingly.  Based upon my review of the entire record, and in 
particular the hearing testimony of the DOE psychiatrist, I am convinced that the risk of the 
individual using alcohol to excess in the future is now low enough that the security concerns raised 
in this case have been resolved. 
 

V. CONCLUSION 
 
For the reasons set forth above, I conclude that the individual has resolved the DOE’s security 
concerns under criterion (j). Therefore, the individual has demonstrated that restoring his access 
authorization would not endanger the common defense and would be clearly consistent with the 
national interest. Accordingly, I find that the DOE should restore the individual’s security clearance. 
Review of this decision by an Appeal Panel is available under the procedures set forth at 
10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 17, 2012 

                                                 
4 The DOE psychiatrist testified that it would be “helpful” to have “documentation and/or even a letter in lieu of 

testimony from the people who treated him and, even possibly his AA sponsor, to verify that the kind of reports that we 
are hearing today are confirmed by professionals.”  Tr. at 99.  After the hearing, the individual submitted a letter from his 
treatment provider confirming his completion of the treatment program and aftercare.  Exhibit B.  The individual did not 
produce a statement from his AA sponsor.  This is not necessarily surprising, given that, as the individual pointed out at 
the hearing, for the sponsor to identify himself “kind of contradicts the whole point of AA, . . . .”  Tr. at 111.  Thus, 
though we have, in prior cases, heard testimony from AA sponsors who have been willing to forgo their anonymity, see, 
e.g.,  Personnel Security Hearing, Case No. TSO-0591 (2008), I will not draw a negative inference from the lack of such 
testimony in this case. 
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Steven J. Goering, Hearing Officer: 
 
This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) for 
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and 
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”1 For 
the reasons set forth below, I conclude that the DOE should not restore the individual’s security 
clearance.2   

 
I.  BACKGROUND 

 
The individual is an employee of a DOE contractor and held an access authorization until it was recently 
suspended.  During a routine reinvestigation of the individual, he informed an Office of Personnel 
Management (OPM) investigator on February 16, 2011, that he had not filed federal or state income tax 
returns for several years.  Exhibit 6 at 13.  A Local Security Office (LSO) summoned the individual for 
an interview (PSI) with a personnel security specialist on June 23, 2011.  Exhibit 9.  The LSO ultimately 
determined that derogatory information existed that cast into doubt the individual’s eligibility for access 
authorization. The LSO informed the individual of this determination in a letter that set forth the DOE’s 
security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the 
Notification Letter. 

                                                 
1 An access authorization is an administrative determination that an individual is eligible for access to classified 

matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in this Decision as access 
authorization or a security clearance. 

 
2 Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 

http://www.oha.doe.gov. The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm.  
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The Notification Letter also informed the individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt concerning his eligibility for access authorization. 
 
The individual requested a hearing in this matter. The LSO forwarded this request to the Office of 
Hearings and Appeals, and I was appointed the Hearing Officer. The DOE introduced nine exhibits into 
the record of this proceeding. Exhibits 1 through 9.  The individual introduced five exhibits, Exhibits A 
through E, and presented the testimony of three witnesses, in addition to his own testimony. 
 

II. DEROGATORY INFORMATION AND THE 
ASSOCIATED SECURITY CONCERNS 

 
The Part 710 regulations require that I “make specific findings based upon the record as to the validity of 
each of the allegations” in the Notification Letter.  10 C.F.R. § 710.27(c).  In this case, the Notification 
Letter cited information pertaining to paragraph (l) of the criteria for eligibility for access to classified 
matter or special nuclear material set forth at 10 C.F.R. § 710.8. Exhibit 1.3   
 
First, the Notification Letter sets forth allegations regarding the individual’s failure to file taxes, 
specifically his admission that he had not filed federal or state income taxes since 2000, that he had told 
the OPM investigator in March 2011 that he would file his taxes as soon as possible but had not done so 
by the time of the PSI in June 2011, and his admission that he had been “very irresponsible when it 
comes to filing taxes.”  Exhibit 1 at 3.  The validity of these allegations is not in dispute. 
 
However, there are apparent errors in the second set of allegations, concerning the individual’s “pattern 
of noncompliance with laws.”  Id.  Each of the eight relevant allegations concern traffic violations dating 
from 2003 through 2011.  The second allegation states that U.S. Customs officials detained the individual 
in May 2008 due to a bench warrant issued when he failed to appear in court regarding an October 2010 
speeding citation.  Based on the hearing testimony of the individual, Hearing Transcript (Tr.) at 71-74, 
and the OPM investigative report, Exhibit 6 at 6, I find that the speeding citation in question was issued 
in September 2007, not October 2010.4  Relying on the same evidence, I also find that the third of these 
allegations should refer to the September 2007 speeding citation, rather than to a July 2006 parking 
ticket, an error that appears to be due to information provided by the individual on a Questionnaire for 
National Security Positions.  Exhibit 8 at 10.   
 
Regarding the sixth of these allegations, I do not find sufficient support in the record for the allegation 
that the individual received a traffic citation in September 2003.  This allegation appears to be based on 
information the individual provided in his interview with an OPM investigator in 2005, Exhibit 7 at 14, 
though the relevant court records cited in the OPM investigative report indicate that the individual’s 
statement would have more likely been referring to a citation he received in November 2003, which is 

                                                 
3 Criterion (l) defines as derogatory information that an individual has “[e]ngaged in any unusual conduct or is 

subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which 
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may 
cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 708.8(l).   

 
4 This allegation also includes a statement that the individual’s driver’s license was suspended for his failure to 

appear in court in response to the speeding citation, though the individual testified that he was not aware of this 
suspension.  Tr. at 76.  I find this allegation sufficiently supported by the OPM investigative report, id., which references 
relevant court records, including notations of an “MVD suspension” on March 4, 2008, and a subsequent notation of 
“MVD release” on October 1, 2009.  Exhibit 6 at 6.  Moreover, despite the individual’s testimony that he was not aware 
of this suspension, I note that the individual also testified that he was unaware of a subsequent suspension of his license 
in November 2010, which is not in dispute, until informed of the suspension during a May 2011 traffic stop.  Tr. at 80. 
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cited in a separate allegation in the Notification Letter.  Id. at 24-25.   
 
Aside from the above, I find that the allegations in the Notification Letter accurately reflect the record in 
this case, and I note here that the individual has not disputed that he was stopped for traffic violations 
three times in 2003, and once in each of the years 2004, 2007, 2010, and 2011.  Id. at 67-68, 73-74, 76-
81.  Neither does he dispute that he failed to appear in court as required in connection with all but the last 
two traffic stops.  Tr. at 67-68, 73-75.5 
 
This derogatory information adequately justifies the DOE’s invocation of criterion (l), and raises 
significant security concerns.  “Conduct involving questionable judgment . . . or unwillingness to comply 
with rules and regulations can raise questions about an individual's reliability, trustworthiness and ability 
to protect classified information.”  Revised Adjudicative Guidelines for Determining Eligibility for Access 
to Classified Information, The White House (December 19, 2005) (Adjudicative Guidelines), 
Guideline E. 
 

III. REGULATORY STANDARDS 
 
The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that 
in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and 
circumstances, and make a “common-sense judgment . . . after consideration of all relevant information.” 
10 C.F.R. § 710.7(a). I must therefore consider all information, favorable and unfavorable, that has a 
bearing on the question of whether restoring the individual’s security clearance would compromise 
national security concerns. Specifically, the regulations compel me to consider the nature, extent, and 
seriousness of the individual’s conduct; the circumstances surrounding the conduct; the frequency and 
recency of the conduct; the age and maturity of the individual at the time of the conduct; the absence or 
presence of rehabilitation or reformation and other pertinent behavioral changes; the likelihood of 
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. § 
710.7(c).  
 
A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the 
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). 
Once the DOE has made a showing of derogatory information raising security concerns, the burden is on 
the individual to produce evidence sufficient to convince the DOE that granting or restoring access 
authorization “will not endanger the common defense and security and will be clearly consistent with the 
national interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013 (1995), 
(affirmed by OSA, 1996), and cases cited therein. The regulations further instruct me to resolve any 
doubts concerning the individual’s eligibility for access authorization in favor of the national security. 
10 C.F.R. § 710.7(a). 
 

IV. ANALYSIS 
 
The discussion that follows addresses, in turn, the evidence the individual has presented to resolve the 
two categories of concern in this case, first with respect to his failure to file federal and state income tax 
returns beginning in 2000, and second regarding his traffic violations from 2003 to 2011 and his failure 
to appear in court in connection with five of those incidents.   For the reasons explained below, I find 

                                                 
5 Prior to the hearing in this matter, the individual disclosed that he “recently paid a traffic citation for allegedly 

using a cellular telephone while operating a motor vehicle.”  Letter from Attorney for Individual to Steven Goering, 
Office of Hearings and Appeals (November 20, 2011).  At the hearing, the individual testified that he was, in fact, not 
using a cellular telephone on that occasion, but he decided to not contest the charge, and paid a $160 fine.  Tr. at 85-89. 
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that, while the individual has offered credible explanations for his behavior, he has not sufficiently 
resolved the concerns in this case. 
 

A.  Failure to File Income Tax Returns 
 
First, with respect to his failure to file tax returns, the individual testified that, prior to his June 2011 PSI, 
he believed that, “as long as you didn’t owe any money, you didn’t need to file.”  Tr. at 33.  Though the 
individual does not recall how the topic of taxes came up during his February 2011 OPM interview, he 
stated that the investigator advised him to file his delinquent tax returns, as the DOE was “starting to take 
these things more seriously, and you should file these soon.”  Id. at 39.  The individual testified that he 
took this not to mean that he was required by law to file taxes, but that, from the perspective of the DOE, 
“it might look strange if most people are filing their tax returns and I haven't for quite a while, that [it] 
could look suspicious, for instance, and so I could see how that could be a bit of a red flag.”  Id. at 39-40. 
 
In one sense, the individual’s explanation is somewhat difficult to believe, given that he is highly 
educated, id. at 31-32, and his comportment at the hearing revealed no lack of intelligence or 
sophistication.  On the other hand, neither did the individual’s demeanor in his testimony give me cause 
to doubt the truthfulness of his account.  10 C.F.R. § 710.27(b) (“In reaching the findings, the Hearing 
Officer shall consider the demeanor of the witnesses who have testified at the hearing, the probability or 
likelihood of the truth of their testimony, [and] their credibility, . . . .”).  Nor is there evidence in this case 
of inconsistencies in the individual’s explanations, or that he was motivated by a concern that he would 
be unable to pay any taxes he owed.  In prior cases, such evidence has undermined the credibility of 
testimony from individuals who have claimed to be unaware of their legal obligation to file tax returns. 
See, e.g., Personnel Security Hearing, Case No. TSO-0982 (2011). 
 
What is still troubling, however, is that, for over ten years, the individual did not bother to actually 
determine if he would have owed taxes had he filed a return.  Instead, he relied upon the fact that he had 
received tax refunds in the past and that his filing status and number of dependents (none) had not 
changed over the years.  Tr. at 33-34.  
 

So I continued in not filing throughout the 2000s. I also in the back of my mind was 
thinking, "Well, if I did at any point incur a tax liability, if there was ever a situation in 
which -- in which something changed in terms of the amount of withholding, then, you 
know -- and if things did change, then I would hear from the IRS or from the [state 
income tax authority]," and I never did, so I figured everything was fine.

 
Tr. at 34.  The individual later explained that his “state of mind at the time” was “sure enough that I don't 
have to do it that I'd rather not bother, and if it turned out that I was -- I was incorrect, I imagined, rightly 
or wrongly at the time, that they would let me know about that and then I would file.”  Id. at 111. 
 
Considering the individual’s hearing testimony as a whole, I find that it is not the individual’s ignorance 
of the law that raises questions regarding his judgment and reliability, but rather his willingness to 
assume he was in compliance with the law, even as he mistakenly understood it.  As it turns out, the 
individual had delinquent state tax liability for 2007, 2008, and 2009.  Exhibit A at 8-10; Exhibit C at 2-
4.  Citing this fact, the individual frankly acknowledged he made “an error in judgment” by not staying 
“on top of it as I should have been.”  Id. at 54.  However, even if the individual had been fortunate 
enough to have assumed correctly that he did not owe taxes in any year, I would find his somewhat 
cavalier approach to his legal obligation to reflect a lack of judgment, even more so in a person with a 
security clearance, which the individual testified he has held since 2000.  Id. at 113. 

B. Traffic Citations and Failure to Appear in Court 
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As noted above, the record contains undisputed allegations of seven traffic citations for various violations 
over a nine-year period, twice for non-working headlights, twice for an expired registration, twice for 
speeding, and once for failure to present proof of insurance.  Exhibit 1 at 3-4.  In isolation, each of these 
could be considered a relatively minor offense.  Adjudicative Guideline at Guideline E (concern could be 
mitigated where “offense is so minor . . . that it is unlikely to recur and does not cast doubt on the 
individual's reliability, trustworthiness, or good judgment”).  On the other hand, taken together, the 
violations arguably form a pattern of failure to follow rules, with the latest conduct occurring as recently 
as May 2011. 
 
However, what is of more concern, in my opinion, is the individual’s actions, or lack thereof, after 
receiving many of these citations.  The individual does not dispute that he failed to appear in court in five 
of these cases.  In his testimony, the individual explained that he would “categorize various items in my 
life” such that certain things such as work and paying his rent on time “were always going to be at the 
front of my mind,” Tr. at 69, while there were 
 

other things where I sort of let them -- I see now sort of, in hindsight, I let them slip, and 
I would -- these were particularly things that I knew that, "Well, it's going to be a little 
bit of an annoyance for me to deal with it"; and then, eventually, when I get around to it, 
it's something that I can clear up very quickly and then I'll do it and it will be done and 
there won't be any consequences, just that maybe it's going to take me a little longer to 
do it.

 
Id. at 70. 
 
Clearly, the individual’s failure on five occasions to comply with the requirements of the citations issued 
to him, resulting at least twice in a suspension of his license and penalties on other occasions, raises 
serious questions regarding his ability, if not his willingness, to comply with rules and regulations 
generally.  While I find the individual’s explanation of his behavior to be sincere, I cannot find that it in 
any way mitigates the concern raised by his conduct. 
 
The individual testified that, as a result of the present proceeding, “I no longer sort of view things as 
being of primary importance and somewhat secondary importance.  Now, I mean, everything is primary 
importance, . . . .”   Tr. at 74.  Indeed, the record reflects the fact that he has acted more promptly in 
response to citations received in the past year.  See Tr. at 80-81, 88-89.  Nonetheless, the repeated nature 
of the individual’s conduct over many years, in spite of facing tangible consequences, raises questions as 
to whether there has now been a truly durable change in his behavior. 
 
In this regard, I note the individual’s testimony that being stopped by U.S. Customs officials in May 2008 
for failure to take care of a November 2007 traffic citation “sensitized” him to the consequences of 
“slack[ing] off in traffic matters, . . . and so that was something that I had sort of said to myself, “Well, 
I’m never going to let that happen again, I’m going to make sure I take care of these things.”  Tr. at 82.  
However, the record indicates that the individual, despite his knowledge of an outstanding warrant for his 
arrest, did not take action to resolve the matter until the fall of 2009, nearly a year and a half later.  
Exhibit 6 at 6 (court records as reflected in OPM investigative report); see Tr. at 76. 
 
 
 
 

V. CONCLUSION 
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I have no doubt that the process the individual has now been through regarding his security clearance has 
made an indelible impression on him.  Thus, I would be surprised if the individual did not make every 
effort in the future to handle similar matters in a more timely fashion.  However, the ultimate issue in this 
case, given a longstanding pattern of behavior that has manifested itself as recently as 2011, is whether 
the individual will be able to demonstrate consistently good judgment and reliability in the future, 
particularly in his responsibilities as a holder of a security clearance.   
 
In the latter respect, there was very positive testimony at the hearing from both the individual’s 
supervisor and a co-worker regarding the individual’s conduct on the job in his handling of security 
issues and classified matter. Tr. at 13-17, 25.  This stands in marked contrast to the undisputed behavior 
that has raised security concerns in the present case, and is to the individual’s credit.  However, even if I 
were fully convinced that the individual would follow all rules and regulations pertaining to security 
matters, I would still have concerns regarding whether his behavior outside of work, as it has in the past, 
might run afoul of the law and render him susceptible “to pressure, coercion, exploitation, or duress 
which may cause the individual to act contrary to the best interests of the national security.”  10 C.F.R. § 
708.8(l).   
 
For the reasons set forth above, based on my review of the entire record, I cannot find sufficiently 
resolved the concerns under criterion (l) raised by the individual’s repeated failure to comply with the 
law over a period of approximately eleven years.  Therefore, the individual has not demonstrated that 
restoring his access authorization would not endanger the common defense and would be clearly 
consistent with the national interest. Accordingly, I find that the DOE should not restore the individual’s 
security clearance. The individual may seek review of this Decision by an Appeal Panel under the 
procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven J. Goering 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: February 3, 2012 
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Steven L. Fine, Hearing Officer: 
 
This Decision concerns the eligibility of XXXX X. XXXXXX(hereinafter referred to as “the 
Individual”) to obtain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that the DOE should not grant a security clearance to the 
Individual. 
 
I. BACKGROUND  
 
The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. ' 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) stated that the Individual had: (1) been 
diagnosed by a psychiatrist as suffering from cannabis abuse, an illness or mental condition of a 
nature which causes, or may cause, a significant defect in judgment or reliability; (2) used 
marijuana and therefore engaged in illegal drug use; and (3) engaged in unusual conduct which 
brought his honesty, trustworthiness, and reliability into question by providing inaccurate 
information to DOE security officials.1   
 

                                                 
1  See, 10 C.F.R. § 710.8(h), (k) and (l). 
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on September 13, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his spouse, two of his supervisors, his Employee Assistance Program (EAP) 
Counselor (the Counselor), and a DOE consultant psychiatrist (the Psychiatrist).  See Transcript 
of Hearing, Case No. TSO-1109 (hereinafter cited as ATr.@).  The LSO submitted 10 exhibits, 
marked as Exhibits 1 through 10, while the Individual submitted one exhibit, marked as Exhibit 
A. 
 
II.  FINDINGS OF FACT 
 
The present proceeding involves an Individual who is an applicant for a DOE security clearance.  
The Individual has a documented history of criminal activity.  In April 1996, the Individual was 
charged with Contributing to the Delinquency of a Minor and Parties to a Crime.  Exhibit 6 at 1.  
In approximately 2000, the Individual was charged with an Open Container violation.  Exhibit 4 
at 9.  In May 2005, the Individual was changed and convicted of Driving Under the Influence.  
Exhibit 7 at 10.   
 
The Individual was involved in a fourth incident requiring the intervention of law enforcement. 
The Individual admits that, on September 21, 2007, he smoked marijuana in the presence of his 
minor niece (the Niece).  At that time, the Niece, her mother, and her sister were part of the 
Individual’s household.  The Niece reported this incident to her father, a former boyfriend of the 
Individual’s sister-in-law who, unlike the Niece and her mother, was not a part of the 
Individual’s household.  Exhibit 10 at 3.  The Niece’s father contacted social service officials 
and reported the Individual’s use of marijuana in the presence of his daughter, and further 
alleged that the Individual was hitting his daughter with shoes and a boat paddle.  The Niece’s 
father sought her removal from the Individual’s household and requested that a restraining order 
be issued forbidding contact between the Niece and the Individual and his spouse.  A court 
hearing was held on October 11, 2007, to consider the father’s request for a restraining order.  At 
this hearing, the Individual and his spouse both provided urine specimens which were 
immediately tested on the spot and found to be positive for marijuana. 2  The judge found in 
favor of the Niece’s father and issued a restraining order which barred the Individual and his 
wife from contacting the Niece for a period of one year. 
 
On September 27, 2010, the Individual submitted a Questionnaire for National Security Positions 
(QNSP) to the LSO.3  Question 23(a) which asked “In the last 7 years, have you illegally used 

                                                 
2  The record shows that the Individual has had at least two more recent drug screening tests, one test administered 
by the LSO as part of its background investigation of the Individual and another administered by the Psychiatrist as 
part of his examination of the Individual.  Both tests were negative.  
 
3  A copy of the September 27, 2010, QNSP appears in the record as Exhibit 8. 
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any controlled substance, for example, . . . THC (marijuana, hashish, etc.), . . ?”  The Individual 
answered in the affirmative.  Exhibit 8 at 12.  The Individual further indicated that his marijuana 
use was limited to one occasion, which occurred in September 2007.  Id.   On March 2, 2011, the 
Individual submitted a second QNSP to the LSO,4 in which he repeated his answers to Question 
23(a).  Exhibit 7 at 13.   
 
The Office of Personnel Management (OPM) conducted a background investigation of the 
Individual at the behest of the LSO.  During this investigation, the Individual informed an OPM 
investigator that he had used marijuana on two occasions during the previous seven-year period.5  
Exhibit 10 at 3.  The Individual further informed the Investigator that this marijuana use occurred 
twice during a one-week period.  Id.  The OPM investigator also interviewed the Individual’s 
spouse, who stated the Individual has used marijuana on “an infrequent basis over the years” 
with his most recent use occurring in February of 2008.  Exhibit 10 at 4.   
 
On April 26, 2011, the LSO conducted a Personnel Security Interview (PSI) of the Individual.6  
During this PSI, the Individual adamantly and repeatedly insisted that he had only used 
marijuana on one occasion, on September 21, 2007.  Exhibit 9 at 9-10.  The Individual continued 
to insist that he had only used marijuana on one occasion, even when he was informed that a 
source had revealed more extensive use to the OPM investigator.  Id. at 10.  The Individual 
contended that this one time use was limited to “one big puff.”  Id. at 12-13.  When the 
Individual was confronted with the discrepancy between his answer to QNSP Question No. 23(a) 
(that he had only used marijuana once) and his statements to the OPM Investigator (that he has 
used marijuana on two occasions during a one-week period), he replied with a series of 
equivocations before asserting that he did not recall informing the OPM investigator that he had 
used marijuana on two occasions.  Id. at 15-17.   
 
At the request of the LSO, the Individual was evaluated by the Psychiatrist on May 12, 2011.  
The Psychiatrist issued a report of his evaluation on May 13, 2011.7  The Psychiatrist found that, 
in 2007, the Individual met the criteria for cannabis abuse set forth in the Diagnostic and 
Statistical Manual of Mental Disorders-Fourth Edition, Text Revision (DSM-IV-TR).  Exhibit 4 
at 9.  However, the Psychiatrist characterized the Individual’s past cannabis as “distant” and 
“mild.”  Id. at 9.  The Psychiatrist further found that the Individual did not show adequate 
evidence of rehabilitation or reformation from his past cannabis abuse disorder, stating that the 
Individual: “never sought treatment for this disorder, and maintained a high level of denial with 
respect to his substance abuse problem.”8  Id. at 9.  The Psychiatrist recommended that in order 

                                                 
4  A copy of the March 2, 2011, QNSP appears in the record as Exhibit 7. 
 
5  Excerpts of the OPM Report of Investigation appear in the record as Exhibit 10. 
 
6  A copy of the transcript of the April 26, 2011, PSI appears in the record as Exhibit 9. 
 
7  A copy of the May 13, 2011, psychiatric report appears in the record as Exhibit 4. 
 
8  The Psychiatrist further stated: “Another negative prognostic factor with respect to his rehabilitation is a past 
history of two significant alcohol related legal problems (DWI and open container violations), and of family history 
of substance abuse disorders (his father).”  Exhibit 4 at 9. 
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to establish reformation or rehabilitation, the Individual needed to attend a six-month outpatient 
program, and abstain from marijuana and all illegal drugs.9  Id. at 10. 
 
During the Psychiatrist’s examination of the Individual, the Psychiatrist questioned the 
Individual about his spouse’s assertion that he used marijuana on several occasions.  The 
Individual said that his wife might have "misinterpreted" what he was smoking when she saw 
him smoking tobacco cigarettes.  Id. at 3.  The Individual further informed the Psychiatrist that 
he did not consume any marijuana after September 21, 2007.  Id. at 4.   
 
In his Report, the Psychiatrist opines that the Individual’s positive drug test contradicts his 
assertion that his only marijuana use occurred on September 21, 2007.  The Psychiatrist 
concluded that a one-time use of marijuana would have been detected by a urine sample for only 
two to six days.  Exhibit 4 at 4-5.  The Psychiatrist noted that the Individual provided the urine 
sample at the October 11, 2007, hearing, some twenty days after the Individual claims he last 
used marijuana.  Accordingly, the Psychiatrist concluded that the Individual most likely either 
used marijuana after the September 21, 2007, incident, or was a heavy habitual user of 
marijuana, and was therefore not being candid about his marijuana use.  Id. 
 
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. ' 710.27(a). 
The regulations state that A[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.@ 10 C.F.R. 
' 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
'' 710.7(c), 710.27(a).  The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
A.  Criteria K and H 
 
The LSO has invoked Criterion K, noting that the Individual has admitted using marijuana on at 

                                                 
9  The Psychiatrist further opined that: “Given his past history of alcohol related problems, I would also recommend 
that his treatment program include at least one month's abstinence from alcohol as well. After he completes one 
month's abstinence from alcohol, I would recommend that he resume alcohol use in moderation if and only if this is 
approved by his substance abuse evaluator/counselor.” Exhibit 4 at 10.  
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least one occasion, and citing the Psychiatrist’s opinion that the Individual met the DSM-IV 
criteria for cannabis abuse in 2007.  Use of an illegal drug or misuse of a prescription drug can 
raise questions about an individual's reliability and trustworthiness, both because it may impair 
judgment and because it raises questions about a person's ability or willingness to comply with 
laws, rules, and regulations.  Adjudicative Guidelines at ¶ 24.  Citing the Psychiatrist’s opinion 
that the Individual previously met the DSM-IV criteria for cannabis abuse, and has not shown 
reformation or rehabilitation, the LSO has also invoked Criterion H as well.  Certain emotional, 
mental, and personality conditions can impair judgment, reliability, or trustworthiness.  
Adjudicative Guidelines at ¶ 27. 
 
The Individual admits that he used marijuana on September 21, 2007.  Had the Individual’s use 
of marijuana been limited to a one time use on that date, I might have concluded that the security 
concerns arising under Criterion K had been mitigated by the passage of time.  However, the 
evidence in the record suggests that his marijuana use may have been more extensive than he 
admits.  When interviewed by the OPM investigator, the Individual indicated that he had used 
marijuana on two occasions, during a one-week period.  His spouse told the OPM investigator 
that the Individual has used marijuana several times a year until 2008.  The Individual has 
subsequently claimed, on a number of occasions during this proceeding, that his marijuana use 
was limited to the “one puff” he took on September 21, 2007.  At the hearing, the Individual and 
his spouse both testified, unconvincingly, that they provided incorrect information to the OPM 
investigator when they stated that the Individual had used marijuana on more than one occasion.  
Tr. at 45-47, 65-67, 84-85, 93-94.   
 
In both his Report and his hearing testimony, the Psychiatrist explained in detail that the 
Individual’s positive urine test shows that the Individual must have either used marijuana after 
September 21, 2007, or been a frequent and heavy user of marijuana.  The Psychiatrist notes that 
a one-time use of marijuana would only be detectable in a person’s urine for a maximum of six 
days after a one-time use.  Exhibit 4 at 4.  On the other hand, frequent and heavy use of 
marijuana can be detected in the user’s urine for a longer period.  Id.  The Individual and his wife 
have both asserted that they provided the urine sample which tested positive, on the spot, at the 
October 11, 2007, restraining order hearing, twenty days after September 21, 2007.  This 
evidence suggests that the Individual either used marijuana at some time after September 21, 
2007, or had been a frequent and heavy marijuana user.  Id.  
 
Based upon the evidence before me, I am not convinced that the Individual only used marijuana 
once.  Because I cannot rely on the information provided by the Individual concerning his 
marijuana use, I find that the security concerns raised under Criterion K by his marijuana use 
have not been resolved. 
 
I turn now to the Psychiatrist’s finding that the Individual has a past history of cannabis abuse, 
which, in the Psychiatrist’s opinion, is an illness or metal condition which can cause a defect in 
judgment, reliability, or trustworthiness.  The Individual did not question the diagnosis, so the 
issue before me, under Criterion H, was whether the Individual has been reformed or 
rehabilitated from his past cannabis abuse. 
 
At the hearing, the Individual’s Counselor testified on the Individual’s behalf.  The Counselor 
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testified that he had first met with the Individual on September 21, 2011, less than one month 
prior to the hearing.  Tr. at 10.  Since then, he has been seeing the Individual two times a week, 
for a total of seven sessions at the time of the hearing.  Id. at 26, 35.  The Counselor testified that 
he had read the Psychiatrist’s report and agreed with it, including the Psychiatrist’s finding of 
past cannabis abuse.  Id. at 10-11.  The Counselor testified that initially the Individual exhibited 
a great deal of denial about his past marijuana abuse.  Id. at 13.  After the third session with the 
Counselor, however, the Individual began to understand the detrimental effects alcohol and drugs 
had upon him.  Id.  The Counselor expressed his view that the Individual was sincerely 
committed to bettering himself and becoming drug free.  Id. at 14-15.  The Counselor testified 
that the Individual has developed “better problem-solving skills” and a “healthier outlook going 
forward.”  Id.  The Counselor testified that he does not believe that the Individual currently has a 
drug problem.  Id. at 16.  The Counselor testified that the Individual is reformed and 
rehabilitated.  Id. at 19. 
 
The Psychiatrist was present for the testimony of each of the other witnesses during the hearing.  
After the other witnesses had concluded their testimony, the Psychiatrist testified.  The 
Psychiatrist testified that had he believed that the Individual’s use of marijuana was limited to 
one or two uses, he would not have concluded that the Individual met the DSM-IV criteria for 
cannabis abuse.  Tr. at 98-99, 107.  Although the Psychiatrist believed that the Individual has 
started to make a great deal of progress, he is still convinced that the Individual has not 
demonstrated adequate evidence of reformation or rehabilitation.  Id. at 104-105.  The 
Psychiatrist testified that the Individual is still in the early recovery phase of his treatment and 
that he hasn’t spent enough time in his recovery program to resolve the doubts raised by his past 
diagnosis.  Id. at 105.  The Psychiatrist also cited the Individual’s alcohol history, which includes 
two alcohol-related arrests, as a further risk factor which must be considered in determining 
whether the Individual has been reformed or rehabilitated from his past cannabis abuse.10  Id. at 
106.   
 
I find that the Individual has not shown that he is reformed and rehabilitated form his past 
cannabis use.  As discussed above at length, the record shows that the Individual cannot be relied 
upon to provide accurate information about his cannabis use.  Without a clear picture of the true 
extent of the Individual’s cannabis abuse and reliable information concerning when he last used 
cannabis, I cannot find that he has been reformed or rehabilitated.  Accordingly, I find that the 
Individual has not mitigated the security concerns raised under Criterion H. 
 
B. Criterion L   
 
The Individual has a significant history of criminal conduct and other rule violations.  The 
Notification Letter sets forth a history of four arrests or legal incidents requiring the intervention 
of law enforcement, three of which involve substance abuse.  In addition, as discussed at length 
above, the Individual has repeatedly provided the LSO with conflicting or less than credible 
accounts of his marijuana use.  This information raises security concerns under Criterion L. 
 
“Criminal activity creates doubt about a person's judgment, reliability and trustworthiness. By its 
very nature, it calls into question a person's ability or willingness to comply with laws, rules and 
                                                 
10  The Psychiatrist did not elaborate upon this assertion. 



7 
 

 

regulations.”  Id. at ¶ 30.  “Conduct involving questionable judgment, lack of candor, dishonesty, 
or unwillingness to comply with rules and regulations can raise questions about an individual's 
reliability, trustworthiness and ability to protect classified information.  Of special interest is any 
failure to provide truthful and candid answers during the security clearance process or any other 
failure to cooperate with the security clearance process.”  Adjudicative Guidelines at ¶ 15. 
Moreover, previous Hearing Officers have denied recommending an access authorization to 
individuals who had a pattern of lying or making inconsistent statements about their history of 
illegal drug use.  See, e.g., Personnel Security Hearing, Case No. TSO-1086 (2011) (an 
individual’s provision of inconsistent information suggests a lack of candor on his part, which 
raises concerns about the individual’s reliability and trustworthiness to protect classified 
information).11 
 
I find that the security concerns raised under Criterion L by the Individual’s eleven-year pattern 
of criminal activity have not been resolved or mitigated.  His last incident involving law 
enforcement occurred approximately four years ago.  While the Individual has begun to address, 
though counseling, the underlying issues that appear to have been among the root causes of his 
criminal activities, his counseling is still in its early stages. 
 
Moreover, the Individual’s provision of false information in his QNSP’s, PSI, and psychiatric 
examination, show that he cannot be trusted to provide truthful information to DOE security 
officials.  The Individual’s lack of candor continued at the hearing showing that he continues to 
exhibit poor judgment, and cannot be relied upon or trusted.  The DOE security program is based 
on trust.  Personnel Security Hearing, Case No. TSO-0920 (2010).  If the DOE cannot fully trust 
an Individual, then it cannot allow them access to classified information or special nuclear 
materials.  Accordingly, I find that the security concerns raised under Criterion L remain 
unresolved. 
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria K, H, and L.  I 
find that unmitigated security concerns remain under each of these criteria.  Accordingly, the 
Individual has not demonstrated that granting his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual should not be granted a security clearance.  The Individual may seek review of this 
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. ' 710.28. 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date:  November 10, 2011 
 

                                                 
11  Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm. 



8 
 

 

 



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 
 
 

United States Department of Energy 
Office of Hearings and Appeals 

 
In the Matter of:  Personnel Security Hearing ) 

) 
Filing Date:      September 15, 2011  ) 
       )  Case No.: TSO-01110 
       ) 
__________________________________________) 
 

Issued:  December 13, 2011 
_______________ 

 
Hearing Officer Decision 
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Steven L. Fine, Hearing Officer: 
 
This decision concerns the eligibility of XXXX XXX XXXX (hereinafter referred to as "the 
Individual") to obtain a security clearance under the regulations set forth at 10 C.F.R. Part 710, 
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or 
Special Nuclear Material.”  For the reasons set forth below, I conclude that the Individual’s 
security clearance should not be granted. 
 
I.  BACKGROUND 
 
This case involves an Individual with a longstanding pattern of failing to meet his financial 
obligations.  After obtaining information indicating that the Individual had a large number of  
delinquent debts, the LSO conducted an investigation of the Individual’s financial circumstances.  
This investigation revealed that the Individual’s longstanding pattern of failing to meet his 
financial obligations was continuing.  During this investigation, the Individual also exhibited a 
pattern of providing inconsistent or contradictory information to the LSO’s security officials.       
 
Unable to resolve the security concerns raised by this derogatory information, the LSO initiated 
administrative review proceedings by issuing a letter (Notification Letter) advising the Individual 
that it possessed reliable information that created a substantial doubt regarding his eligibility to 
hold a security clearance.  In the Notification Letter, the LSO set forth the derogatory 
information at issue and advised that the derogatory information fell within the purview of 
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, 
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subsection (l).1  
 
The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.  
The Individual requested a hearing, and the LSO forwarded his request to the Office of Hearings 
and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter 
on September 16, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his fiancée, his supervisor, and a DOE Personnel Security Specialist.  See Transcript 
of Hearing, Case No. TSO-1110 (hereinafter cited as “Tr.”).  The LSO submitted seven exhibits, 
marked as Exhibits 1 through 7, and the Individual submitted four exhibits, marked as Exhibits A 
through D. 
 
II.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). 
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization will not endanger the common 
defense and security and is clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I 
have considered the following factors in rendering this decision: the nature, extent, and 
seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable 
participation; the frequency and recency of the conduct; the Individual's age and maturity at the 
time of the conduct; the voluntariness of the Individual's participation; the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the 
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of 
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 
710.27(a). The discussion below reflects my application of these factors to the testimony and 
exhibits presented by both sides in this case. 
 
III.  FINDINGS OF FACT  
 
The LSO’s investigators obtained a copy of the Individual’s credit report dated March 30, 2011.2  

                                                 
1  Specifically, the Notification Letter alleges that the Individual has:  
 

 Engaged in any unusual conduct or is subject to any circumstances which tend to show that the 
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the 
individual may be subject to pressure, coercion, exploitation, or duress which may cause the 
individual to act contrary to the best interests of the national security. Such conduct or 
circumstances include, but are not limited to, criminal behavior, a pattern of financial 
irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which 
DOE previously relied to favorably resolve an issue of access authorization eligibility.   

 
10 C.F. R. § 710.8(l) 
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The March 30, 2011, credit report indicated that the Individual had six delinquent medical 
accounts with balances totaling over $5,000.  Exhibit 3 at 1.  These accounts had been in 
collection status for over four years.  Id.  The March 30, 2011, credit report further indicated that 
the Individual had two unpaid balances totaling almost $19,000 in nonmedical collection 
accounts.  Id.  In addition, one creditor had obtained a $1,067 judgment against the Individual in 
April 2006.  Id.   
 
That same day, on March 30, 2011, the LSO conducted a Personnel Security Interview (PSI) of 
the Individual.3  The information provided by the Individual during this PSI did not resolve the 
security concerns raised by the Individual’s unpaid debts.  Moreover, the Individual’s statements 
during this PSI raised additional concerns about his trustworthiness, reliability and judgment.   
 
During this PSI, the Individual was asked how his financial difficulties arose.  The Individual 
stated he started a trucking business in 2003 that failed in 2006.4  Exhibit 2 at 3.  During an 
ensuing discussion of the trucking business, the Individual stated that his trucking business used 
a semi-truck that the Individual’s mother had purchased on his behalf.  Id. at 5-6.  The 
Individual’s characterization of his ownership interest in this semi-truck changed during the PSI.  
When the Individual thought it would be advantageous to characterize the semi-truck as an asset, 
he claimed that the semi-truck was really his and that he would be entitled to any proceeds upon 
its sale.  When the interviewer began to question why the Individual had not sold the semi-truck 
in order to pay his debts, the Individual began to emphasize that his mother held title to the semi-
truck.  Exhibit 2 at 5-8, 37-38.  The Individual stated that he had an agreement with his mother to 
eventually pay her back for the semi-truck.  Id. at 7-8.  He initially indicated that he intended to 
sell the semi-truck and give the proceeds to his mother in order to pay her back.  Id. at 8.  Later 
on during the PSI, when the Individual was asked how he planned to pay his creditors back, he 
indicated that he was planning to sell a house (the House) or the semi-truck.  Id. at 37.  The 
Interviewer then noted that his mother owned the semi-truck and asked if she was entitled to the 
proceeds upon its sale.  The Individual responded by stating that he had paid her back for the 
semi-truck.  Tr. at 38.5  At the hearing, the Individual testified that his mother had purchased the 
semi-truck with the understanding that he would pay her back.  Id. at 110.  The Individual further 
testified that he had repaid his mother for the semi-truck by allowing her to live with him without 
paying rent.  Id.  The Individual initially testified that the semi-truck was not his to sell.  Id. at 
111.  He then testified that he would receive any proceeds if the semi- truck were to be sold.  Id. 
at 111-112.   
 
During the PSI, the Individual was asked about information indicating that the Individual was 

                                                                                                                                                             
2  A copy of the March 30, 2011, credit report appears in the record as pages 1-2 of Exhibit 3. 
 
3  A copy of the transcript of this March 30, 2011, PSI appears in the record as Exhibit 2. 
 
4  The Individual was unable to recall his yearly income level during the period in which he operated his trucking 
business.  Exhibit 2 at 10. 
 
5  When the Individual was asked why he had not previously sold the semi-truck to pay his outstanding debts ,he 
claimed that he still used the truck from time to time.  Exhibit 2 at 50.  At the hearing, however, the Individual’s 
fiancée testified that he had not started the semi-truck for four years.  Tr. at 92-93. 
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making mortgage payments on a house that he neither occupied nor owned.  The Individual went 
on to provide a rather convoluted account of how he came to be making a $1,300 a month 
mortgage payment on a property that he did not live in, while at the same time, he was failing to 
pay his other creditors.  The Individual explained that he owned the House, even though it was 
titled in his father’s name.  Id. at  27, 31.  According to the Individual, the House was purchased 
in his father’s name because his father had a better credit rating than the Individual.  Id. at 28-29.  
However, the Individual denied that there was any problem with his credit at the time that the 
House was purchased.  Id. at 28-29.  The Individual said that he and his father had a verbal 
agreement to have his father eventually put the House in the Individual’s name.  Id. at 28.  The 
Individual attempted to show that he was about to resolve his financial problems, by stating that 
he planned to sell the House so he wouldn’t have to continue the $1,300 monthly mortgage 
payment.  Id. at 31.  The Individual stated that he owed $165,000 on the House, which, he 
claimed, was recently appraised at $200,000.  Id. at 32.  However, the Individual admitted that 
the House was not on the market or listed with a realtor.  Id. at 33.  At the hearing, the Individual 
testified that, after the PSI, his father backed out of the verbal agreement to allow the Individual 
to take title to the House.   
 
The Individual enrolled in a debt assistance program with the hope of consolidating his debts.  
Exhibit 2 at 17; Exhibit D.  However, he claims he discontinued the program when his required 
payments increased from $500 a month to $1,500 a month.  Exhibit 2 at 17.  He admitted that 
after he discontinued the debt assistance program he did not: 1) have a concrete plan to address 
his unpaid debts, 2) contact his debtors to work out other arrangements, 3) make further 
payments, and 4) resolve his financial issues.  Id. at 19-20.  The Individual admitted that he 
didn’t have money in his budget to pay back his creditors.  Id. at 26.  When the interviewer asked 
the Individual if he intended to declare bankruptcy, he said he did not intend to do so.  Id. at 44.  
During the PSI, the Individual was asked why he had not previously addressed his unpaid debts.  
The Individual responded that he had only been able to work on a sporadic basis.  Exhibit 2 at 
50.  The interviewer then asked, “You’ve not had a steady income prior to this?”  The Individual 
responded by stating, “I have had a steady income, just not that good of an income.”  Id. at 51.  
The Individual indicated that a creditor offered to settle an $18,000 debt for around $4,500 but he 
could not take advantage of this opportunity because he did not have the $4,500.  Id. at 23-24.   
 
When asked about his future intentions concerning his debts, during the PSI, the Individual 
repeatedly indicated that he was working with an attorney (the Attorney) who was consolidating 
the Individual’s debts and working with his creditors to resolve his debts.  Id. at 24-25, 44-45, 
48.  When the Individual was asked for specifics, the Individual claimed that he was waiting for 
the Attorney to “get back with me.”  Id. at 25.  He further claimed that the Attorney was 
contacting each of his creditors to negotiate payment terms.  Id.  A letter dated June 24, 2011, 
from the Attorney on behalf of the Individual, indicates that he met with the Individual “for a 
free consultation sometime in mid-2010.”  Exhibit 4 at 3.  During this consultation the Attorney 
and the Individual discussed the Individual’s financial situation and his options.  Id.  Apparently, 
the Individual sought to avoid bankruptcy.  The Attorney recommended that the Individual 
contact the debt assistance program.  Id.  The Attorney indicated that he and the Individual 
discussed the option of having the Attorney handle direct negotiations with each creditor, but this 
option was placed on hold while the Individual explored other options including the debt 
assistance program.  Id.  The letter concludes by stating: “the consultation was some time ago 



5 
 

 

and case notes are not kept on file.”  Id.   
 
On July 6, 2011, the LSO’s investigators again obtained a copy of the Individual’s credit report.6  
It was essentially similar to the credit report obtained on March 30, 2011. 
 
IV.  ANALYSIS 
 
The record shows that the Individual has engaged in a pattern of financial irresponsibility.  The 
Individual’s pattern of financial irresponsibility raises significant security concerns under 
Criterion L.  The Revised Adjudicative Guidelines state in pertinent part: 

Failure or inability to live within one's means, satisfy debts, and meet financial 
obligations may indicate poor self-control, lack of judgment, or unwillingness to 
abide by rules and regulations, all of which can raise questions about an 
individual's reliability, trustworthiness and ability to protect classified 
information.  An individual who is financially overextended is at risk of having to 
engage in illegal acts to generate funds . . . .  Conditions that could raise a security 
concern and may be disqualifying include: (a) inability or unwillingness to satisfy 
debts; (c) a history of not meeting financial obligations; . . .; (d) deceptive or 
illegal financial practices such as . . . intentional financial breaches of trust; [and] 
(e) consistent spending beyond one's means, which may be indicated by excessive 
indebtedness, significant negative cash flow, high debt-to-income ratio, and/or 
other financial analysis. 

Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, 
issued on December 29, 2005, by the Assistant to the President for National Security Affairs, 
The White House (Adjudicative Guidelines) at ¶¶ 18, 19.  In addition, the inconsistencies in the 
information provided by the Individual, in his PSI, raise questions about the Individual’s 
honesty, candor and trustworthiness.  The Adjudicative Guidelines state in pertinent part: 
 

Conduct involving questionable judgment, lack of candor, dishonesty, or 
unwillingness to comply with rules and regulations can raise questions about an 
individual's reliability, trustworthiness and ability to protect classified 
information. Of special interest is any failure to provide truthful and candid 
answers during the security clearance process or any other failure to cooperate 
with the security clearance process. 

 
Adjudicative Guidelines at ¶ 15.  As the discussion above illustrates, the record shows that 
several of the financial conditions that could raise security concerns identified by the 
Adjudicative Guidelines apply to the Individual.7  As for possible mitigating factors, I find that 
                                                 
6  The July 6, 2011, credit report appears in the record as pages 3 and 4 of Exhibit 3. 
 
7  Conditions that could mitigate security concerns arising from financial irresponsibility include: 
 
      (a) the behavior happened so long ago, was so infrequent, or occurred under such circumstances that it is 
unlikely to recur and does not cast doubt on the individual's current reliability, trustworthiness, or good judgment; 
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the Individual has not met any of the conditions set forth at ¶ 20(a) of Guideline F.  His failure to 
exercise good judgment, honesty and reliability in his financial affairs has been a long-term 
problem dating back to at least 2003, and has not been resolved.  The manner in which the 
Individual has conducted his financial affairs casts doubt on his current reliability, 
trustworthiness, and judgment.  I also find that the Individual has not met the conditions set forth 
at ¶ 20(b) of Guideline F.  While the Individual testified that his financial setbacks have resulted, 
in part, from the failure of his business, the pattern of failing to meet his financial obligations 
began several years prior to the start of his unsuccessful enterprise.  Moreover, the irresponsible 
manner in which the Individual has reportedly failed to respond to his financial set-backs has 
raised significant security concerns.  In addition, the Individual has not met the conditions set 
forth at ¶ 20(c) of Guideline F.  While the Individual has sought credit counseling assistance, he 
has not shown that such counseling has been effective.  At the hearing, the Individual admitted 
that he has not yet implemented a family budget or a financial plan which could reasonably be 
expected to resolve his financial issues.  Tr. at 98, 134.  The Individual has presented insufficient 
evidence to allow me to conclude that he is able to exert and maintain control over his finances.  
The Individual has similarly failed to meet conditions set forth at ¶ 20(d) of Guideline F, since 
the Individual has only recently decided to declare bankruptcy.8  Finally, the Individual has not 
met the conditions set forth at ¶ 20(e) of Guideline F.  He has not shown that he has any 
reasonable basis to dispute the legitimacy of his past-due debts and has not provided documented 
proof to substantiate that he has taken sufficient action to resolve his financial issues. 
 
Moreover, the Individual’s provision of less than credible information in his PSI raises doubts 
that he cannot be trusted to provide truthful information to DOE security officials.  The 
Individual’s lack of candor continued at the hearing, showing that he continues to exhibit poor 
judgment, and cannot be relied upon or trusted.   
 
The DOE security program is based on trust.  Personnel Security Hearing, Case No. TSO-0920 
(2010).  If the DOE cannot fully trust an individual, then it cannot allow them access to classified 
information or special nuclear materials.  Accordingly, I find that the security concerns under 
Criterion L raised by the Individual’s inconsistent statements remain unresolved. 
 
For all the reasons set forth above, I find that the Individual has not mitigated the security 

                                                                                                                                                             
      (b) the conditions that resulted in the financial problem were largely beyond the person's control (e.g. loss of 
employment, a business downturn, unexpected medical emergency, or a death, divorce or separation), and the 
individual acted responsibly under the circumstances; 
 
      (c) the person has received or is receiving counseling for the problem and/or there are clear indications that the 
problem is being resolved or is under control; 
 
      (d) the individual initiated a good-faith effort to repay overdue creditors or otherwise resolve debts; 
 
      (e) the individual has a reasonable basis to dispute the legitimacy of the past-due debt which is the cause of the 
problem and provides documented proof to substantiate the basis of the dispute or provides evidence of actions to 
resolve the issue. 
 
Guideline F at ¶ 20. 
 
8  At the time of the hearing, the Individual had not actually filed for bankruptcy. 
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concerns associated with his documented financial irresponsibility and lack of candor during his 
security clearance investigation.  Thus, I find that he has not resolved the security concerns 
raised under Criterion L, raised by longstanding pattern of financial irresponsibility and lack of 
candor during his security clearance investigation. 
 
V.  CONCLUSION 
 
For the reasons set forth above, after carefully considering the evidence before me, I find that the 
Individual has not resolved the security concerns raised under Criterion L.  Therefore, the 
Individual has not demonstrated that granting his security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Accordingly, I find 
that the Individual’s security clearance should not be granted.  The Individual may seek review 
of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. Part 710.28. 
 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: December 13, 2011 
 



 

 

*  The original of this document contains information which is subject to withholding from 
disclosure under 5 U.S.C. 552.  Such  material has been deleted from this copy and replaced with 
XXXXXX’s. 

 
 

United States Department of Energy 
Office of Hearings and Appeals 

 
In the Matter of:  Personnel Security Hearing ) 

) 
Filing Date:      September 19, 2011  ) 
       )  Case No.: TSO-1111 
       ) 
__________________________________________) 
 

Issued: January 25, 2012 
_______________ 

 
Hearing Officer Decision 

_______________ 
 
Steven L. Fine, Hearing Officer: 
 
This Decision concerns the eligibility of XXX X. XXX(hereinafter referred to as “the 
Individual”) to obtain a security clearance under the Department of Energy’s (DOE) regulations 
set forth at 10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As 
discussed below, after carefully considering the record before me in light of the relevant 
regulations, I have determined that his request for security clearance should not be granted. 
 
I. BACKGROUND  

The administrative review proceeding began with the issuance of a Notification Letter to the 
Individual.  See 10 C.F.R. § 710.21.  The letter informed the Individual that information in the 
possession of the DOE created a substantial doubt concerning his eligibility for a security 
clearance.  Specifically, the Local Security Office (LSO) characterized this information as 
indicating that the Individual had engaged in unusual conduct which brought his honesty, 
trustworthiness, and reliability into question, and had been found by a psychologist to meet the 
criteria for alcohol abuse set forth in the American Psychiatric Association’s Diagnostic and 
Statistical Manual of Mental Disorders, Fourth Edition (Text Revision) (DSM-IV-TR).1   

                                                 
1  The Notification Letter alleges that the Individual has: (1) “[b]een, or is, a user of alcohol habitually to excess, 
or has been diagnosed by a psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from 
alcohol abuse,” 10 C.F.R. § 710.8(j); and (2) “[e]ngaged in any unusual conduct or is subject to any circumstances 
which tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe 
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The Notification Letter informed the Individual that he was entitled to a hearing before a Hearing 
Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.  
The Individual requested a hearing, and the LSO forwarded the Individual’s request to the Office 
of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in 
this matter on September 19, 2011.   
 
At the hearing I convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the 
Individual, his supervisor, his former girlfriend, a DOE consultant psychologist (the 
Psychologist), and three of his coworkers.  See Transcript of Hearing, Case No. TSO-1111 
(hereinafter cited as “Tr.”). The LSO submitted 11 exhibits, marked as Exhibits 1 through 11, 
while the Individual submitted no exhibits. 
 
II. FINDINGS OF FACT 
 
The Individual has an extensive criminal history.  On July 16, 1986, he was charged with 
Driving While Intoxicated (DWI).  On February 24, 1987, he was charged with Fleeing from an 
Officer, Driving on a Suspended License, and Minor in Possession of Alcohol.  On March 13, 
1987, he was charged with Driving on a Suspended License.  In July 1989, the Individual was 
charged with Felony Hit and Run.  On August 2, 1992, he was charged with Possession of a 
Concealed Weapon and DWI.  On December 25, 1992, he was charged with Financial Interest in 
Gaming.  In July 1994, he was charged with Disorderly Conduct (the Individual admits that he 
was consuming alcohol prior to this arrest.  Tr. at 84).  On February 5, 1995, he was charged 
with Fleeing from a Police Officer and DWI.  On September 25, 1995, he was charged with 
Contempt-Failure to Pay.  In June 1998, he was charged with Driving on a Suspended License.  
On July 3, 1998, he was charged with Driving on a Suspended License, 2nd Offence.  In March 
2002, he was charged with Deposit Account Fraud.          
 
At the request of the LSO, the Individual was evaluated by the Psychologist.  The Psychologist 
reviewed selected portions of the Individual’s personnel security file, administered two 
standardized psychological tests2 and interviewed the Individual.  After completing his 
evaluation of the Individual, the Psychologist issued a report in which he concluded that the 
Individual suffers from alcohol abuse, in partial remission, which causes a significant defect in 
his judgment and reliability.3  Exhibit 10 at 4.  The Individual also opined that the standardized 
psychological tests that he administered to the Individual revealed “personality issues which 
allow him to externalize self-responsibility and tendency to be self-aggrandizing.”  Id.  The 
Psychologist also stated that the Individual was not reformed or rehabilitated from his alcohol 
abuse.  Id.  The Psychologist opined that “in order for [the Individual] to achieve rehabilitation, 
his habitual externalization and privilege of his own interests would have to be accounted for and 
addressed.  He would participate in an outpatient alcohol treatment program with the goal of 
abstinence and would follow all subsequent aftercare recommendations including participation in 
                                                                                                                                                             
that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to 
act contrary to the best interests of the national security,”  10 C.F.R. § 710.8(l).   
   
2  Specifically, the Minnesota Multiphasic Personality Inventory-2 (MMPI-2) and Personality Assessment Inventory 
(PAI). 
 
3  A copy of the Psychologist’s report appears in the record as Exhibit 10.  
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Alcoholics Anonymous under the supervision of a credible sponsor.”  Id. 
  
III.  STANDARD OF REVIEW 
 
The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency 
and the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  
The regulations state that “[t]he decision as to access authorization is a comprehensive, 
common-sense judgment, made after consideration of all the relevant information, favorable or 
unfavorable, as to whether the granting of access authorization would not endanger the common 
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. 
§ 710.7(a).  I have considered the following factors in rendering this opinion: the nature, extent, 
and seriousness of the conduct; the circumstances surrounding the conduct, including 
knowledgeable participation; the frequency and recency of the conduct; the Individual's age and 
maturity at the time of the conduct; the voluntariness of the Individual's participation; the 
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the 
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the 
likelihood of continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. 
§§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the 
testimony and exhibits presented by both sides in this case. 
 
IV.  ANALYSIS 
 
A.  Criterion J 
 
The Individual has a history of five alcohol-related arrests or citations: a DWI on July 16, 1986, 
a Minor in Possession charge on February 24, 1987, a DWI on August 2, 1992, a Disorderly 
Conduct charge in July 1994, and a DWI charge on February 5, 1995.  In addition, the 
Psychologist diagnosed the Individual with alcohol abuse.  The Individual’s pattern of five 
alcohol-related arrests and alcohol abuse diagnosis raise security concerns about the Individual 
under Criterion J.  Excessive alcohol consumption often leads to the exercise of questionable 
judgment or the failure to control impulses, and can raise questions about an individual's 
reliability and trustworthiness. Revised Adjudicative Guidelines for Determining Eligibility for 
Access to Classified Information, issued on December 29, 2005, by the Assistant to the President 
for National Security Affairs, The White House (Adjudicative Guidelines) at ¶ 21.  In the present 
case, a particularly strong association exists between the Individual’s consumption of alcohol 
and his subsequent failure to exercise good judgment and to control his impulses, as evidenced 
by his repeated engagement in activities while under the influence of alcohol that required the 
intervention of law enforcement to protect the Individual and those around him.   
 
Turning to the present case, I was convinced by the Psychologist’s testimony that the Individual 
needs to abstain from the use of alcohol and undergo treatment for his alcohol abuse.  However, 
the Individual continues to use alcohol on a daily, or almost daily basis, and has not undergone 
treatment for his alcohol abuse.  The Individual correctly notes that his alcohol-related arrests 
occurred in a time-limited period, from 1987 through 1995, and that his last alcohol-related arrest 
occurred over sixteen years ago.  The Individual contends that this sixteen-year period in which 
he has not had any alcohol-related arrests is evidence that he has established a pattern of 
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responsible drinking.  Tr. at 71-72, 90-92.  The Individual contends that this pattern of 
responsible drinking has resulted from his maturing, settling down, and deciding that he wanted 
to change his life in order to provide for his children and to avoid living in the poverty that he 
witnessed around him when he was growing up.  Id. at 94-96, 100.  The Individual presented the 
testimony of three coworkers and his supervisor who each agreed that the Individual was an 
extremely dedicated and responsible employee.  Id. at 12-22, 33-45, 46-54, 55-68.  As a 
supervisor in an important safety related function, the Individual has continually exhibited the 
utmost in honesty, trustworthiness, sound judgment and reliability.  The mother of three of the 
Individual’s children also testified on his behalf.  Id. at 23-32.  She testified that the Individual is 
a dedicated father to their children.          
 
The Psychologist was present for the testimony of each of the other witnesses during the hearing.  
After the other witnesses had concluded their testimony, the Psychologist testified.  The 
Psychologist began his testimony by noting that the MMPI-2 and PAI tests that he had 
administered to the Individual suggested that the Individual was minimizing and externalizing 
some responsibility.  Tr. at 104.  The testing further suggests that the Individual is “in a category 
of somebody who is high energy, kind of sensation seeking, but who arguably makes his own 
rules.”  Id. at 106.  The Psychologist cited the Individual’s inconsistent reporting, during his 
interview of the Individual and the Individual’s two Personnel Security Interviews (PSI), of the 
amount and frequency of his alcohol use, as cause for further concern about the Individual’s 
alcohol consumption.4  Id. at 107.  The Psychologist testified that the Individual’s inconsistent 
reporting of his alcohol use and continuing use of alcohol leads him to conclude that the 
Individual’s alcohol abuse is only partially in remission.  Id. at 107, 113, 116.  The Psychologist 
testified that the Individual has a “moderate” risk of “recidivism.”  Id. at 107, 114, 116, 122.  The 
Psychiatrist further testified that if the Individual continues to drink, there is “a likelihood that at 
some point, [he] will return to an abusive pattern of alcohol use.”  Id. at 112, 114, 116, 122.                 
 
Based upon the compelling testimony of the Psychologist, I find that the Individual has not 
mitigated the security concerns raised under Criterion J.            
 
C. Criterion L   
 
The Individual has a significant history of criminal conduct, and incidents where his failure to 
exercise appropriate self-control required the intervention of law enforcement, between July 16, 
1986 and March 2002.  The Notification Letter sets forth his history of five alcohol-related 
arrests or citations, three for DWI’s, one for Minor in Possession, and one for Disorderly 
Conduct.  In addition, the record shows that the Individual had been arrested or cited on seven 
additional occasions.  The Individual, who has been quite straight forward in describing the 
circumstances leading to the other arrests and citations, disputes the validity of his 2002 arrest.  
However, even if that arrest was not warranted, his history of criminal conduct is quite 
significant.  This significant pattern of criminal conduct raises security concerns under Criterion 
L. 
 

                                                 
4 A copy of the transcript of the Individual’s June 16, 2006, PSI appears in the record as Exhibit 11.  A copy of the 
transcript of the Individual’s June 30, 2010, PSI appears in the record as Exhibit 8.   
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“Conduct involving questionable judgment, . . . or unwillingness to comply with rules and 
regulations can raise questions about an individual's reliability, trustworthiness and ability to 
protect classified information.”  Adjudicative Guidelines at ¶ 15.  “Criminal activity creates 
doubt about a person's judgment, reliability and trustworthiness.  By its very nature, it calls into 
question a person's ability or willingness to comply with laws, rules and regulations.”  Id. at ¶ 30. 
   
The most recent example of the Individual’s criminal conduct occurred in either 1998 or 2002, 
either ten or fourteen years ago.  Paragraph 32 of the Administrative Guidelines sets forth a 
number of conditions which may mitigate concerns arising from an Individual’s past criminal 
conduct.  Specifically, ¶ 32(a) and (d) both cite the passage of time as a mitigating condition for 
criminal conduct.  Moreover, ¶ 32(d) also cites a good employment record as a mitigating 
condition from an Individual’s past criminal conduct.  While the passage of time and the 
Individual’s good employment record are strong mitigating factors, the sheer number of criminal 
incidents diminishes the weight of these mitigating factors.  Moreover, many of the Individual’s 
arrests stemmed from his use of alcohol.  As indicated above, the Individual has not yet 
demonstrated adequate rehabilitation or reformation from his alcohol abuse.  I therefore find that 
the security concerns raised under Criterion L remain unresolved.          
 
V. CONCLUSION 
 
For the reasons set forth above, I conclude that the LSO properly invoked Criteria J and L.  I find 
that unmitigated security concerns remain under both of these criteria.  Accordingly, the 
Individual has not demonstrated that granting him a security clearance would not endanger the 
common defense and would be clearly consistent with the national interest.  Therefore, the 
Individual's security clearance should not be granted at this time.  The Individual may seek 
review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28. 
 
 
 
Steven L. Fine 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 25, 2012 
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Kent S. Woods, Hearing Officer: 
 
 
This Decision considers the eligibility of XXXXXXX XXXXXXX (hereinafter referred to as 
“the individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 
710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter 
or Special Nuclear Material.” As explained below, it is my decision that the individual’s access 
authorization should not be restored at this time. 
 

I. BACKGROUND 
 
The individual currently is employed by a DOE contractor, and that contractor has requested that 
he receive a DOE security clearance.  Based on financial issues contained in the individual’s 
security file, the Local Security Office (LSO) conducted a Personnel Security Interview (PSI) 
with the individual in July 2011.  PSI, DOE Ex. 13   
 
In August 2011, the LSO issued the individual a Notification Letter, together with a statement 
(Enclosure 2) setting forth the information that created a substantial doubt about his eligibility to 
hold a DOE security clearance. (DOE Ex. 1).  Specifically, the LSO alleges that, as of July 2011, 
the individual had not filed his federal tax return for 2010 and had not requested an extension of 
the April 15, 2011, deadline for filing that return.  The LSO also alleges that the individual has 
current tax debts and other delinquent debts totaling more than $15,000.  In addition, the letter 
states that the individual has exhibited financial irresponsibility, including an established pattern 
of unwillingness or inability to satisfy his debts.  These alleged actions raise security concerns 
that the individual has engaged in unusual conduct or is subject to circumstances which tend to 
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show that he is not honest, reliable or trustworthy under the provisions of 10 C.F.R. § 710.8(l) 
(Criterion L).  Enclosure 2, DOE Ex. 1. 
 
In September 2011, the individual requested a hearing (hereinafter “the hearing”) to respond to 
the concerns raised in the Notification Letter.  DOE Ex. 2.  On September 21, 2011, the Office of 
Hearings and Appeals Director appointed me the Hearing Officer in this case.  At the hearing I 
convened in this matter, the individual testified concerning the circumstances that contributed to 
his financial problems, and the efforts he has made to resolve his tax issues and his delinquent 
debts. 
 

II. APPLICABLE STANDARDS 
 
A DOE administrative review proceeding under this Part is not a criminal case, in which the 
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  In this 
type of case, we apply a different standard, which is designed to protect national security 
interests.  A hearing is “for the purpose of affording the individual an opportunity of supporting 
his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  The burden is on the 
individual to come forward at the hearing with evidence to convince the DOE that granting or 
restoring his access authorization “would not endanger the common defense and security and 
would be clearly consistent with the national interest.”  10 C.F.R. § 710.27(d).  This standard 
reflects a presumption against granting or restoring a security clearance.  See Dep’t of Navy v. 
Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security 
test” for the granting of security clearances indicates “that security determinations should err, if 
they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), 
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security 
clearance). 
   

III. FINDINGS OF FACT AND ANALYSIS 
 
A.  The Individual Has Raised Security Concerns Involving Failure to Comply with Tax Laws 
and Financial Irresponsibility 
 
As previously noted, the LSO cites one criterion as the basis for suspending the individual’s 
security clearance, Criterion L. To support its allegations, the LSO states that the individual 
admitted at his July 2011 PSI that he had not yet filed his 2010 federal income tax return because 
he could not afford to file them, and that he had not requested an extension of time from the 
Internal Revenue Service (IRS).  It also finds that at the 2011 PSI, the individual admitted to 
owing $4,000 in additional taxes to the IRS for tax year 2009 and $4,000 in additional taxes to 
his state government for tax year 2009.  Enclosure 2, DOE Ex. 1.  In his request for a hearing, 
the individual acknowledged the validity of these concerns, and offered two factual corrections.  
He stated that at the 2011 PSI he mis-stated the year, and that the IRS and his state identified 
additional tax liability for tax year 2008 rather than tax year 2009.  He also stated that the IRS 
found new tax liability in the amount of $4,060 in tax year 2008, but that his state government 
has not yet assessed his additional liability.  DOE Exhibit 2.  I accept these factual clarifications 
provided by the individual. 
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In addition to his tax issues, the LSO finds that despite certifying his intention in July 2008 to 
fulfill all of his financial obligations and to pay off his overdue accounts, the individual has not 
done so.  Specifically, it finds that the individual’s wages currently are being garnished by a 
creditor for the amount of $7,172, and his January 2010 credit report reflects an additional 
$7,866 in overdue debt.  Enclosure 2, DOE Ex. 1.  In his request for a hearing, the individual 
acknowledged the validity of these concerns.  DOE Ex. 2 at 2. 
 
The individual’s failure to satisfy his debts and to meet his financial obligations raises a security 
concern under Criterion L because his actions may indicate “poor self-control, lack of judgment, 
or unwillingness to abide by rules and regulations,” all of which can raise questions about the 
individual’s reliability, trustworthiness and ability to protect classified information.  See 
Guideline F of the Revised Adjudicative Guidelines for Determining Eligibility for Access to 
Classified Information issued on December 29, 2005, by the Assistant to the President for 
National Security Affairs, The White House (Adjudicative Guidelines).  Moreover, a person who 
is financially overextended is at risk of having to engage in illegal acts to generate funds. Id.  
Similarly, the individual’s failure to file his 2010 tax returns in a timely manner, and his failure 
to correctly report and calculate his tax liability on his 2008 returns may indicate a lack of ability 
or willingness to comply with laws, rules and regulations in the future.  See Personnel Security 
Hearing, Case No. TSO-0457 (2007).1  Accordingly, I conclude that the allegations raised by the 
LSO raise valid concerns regarding the individual’s eligibility for access authorization.  The 
burden is with the individual to come forward with evidence to mitigate those concerns. 
 
B.  The Individual’s Contentions at the Hearing 
 
At the hearing, the individual contended that his failure to file his 2010 income tax return in a 
timely manner was the result of his misunderstanding of tax requirements, and that he filed that 
return shortly after his 2011 PSI.  He stated that the additional taxable income identified by the 
IRS on his 2008 return resulted from his ex-wife’s failure to report the cancellation of a debt as 
income, and that the IRS is no longer assessing additional tax liability for this cancelled debt.  
With respect to his personal financial problems, he contends that he has lived frugally in recent 
years and that his current indebtedness is the result of the failure of his ex-wife’s business in 
2007 and his divorce in 2010.  He stated that he is continuing to pay off his overdue debts, and 
expects to have additional income for that purpose in 2012.  
 
I have carefully considered the record of this proceeding, including the testimony of the 
witnesses presented at the hearing. In resolving the question of the individual’s eligibility for 
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
§ 710.7(c)2 and the Adjudicative Guidelines. As discussed below, I conclude that the individual’s 
access authorization should not be restored at this time. 

                                                 
1   Decisions issued by the Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision 
in the search engine located at http://www.oha.doe.gov/search.htm.   
2  Those factors include the following: the nature, extent, and seriousness of the conduct, the circumstances 
surrounding the conduct, to include knowledgeable participation, the frequency and recency of the conduct, the age 
and maturity at the time of the conduct, the voluntariness of his participation, the absence or presence of 
rehabilitation or reformation and other pertinent behavioral changes, the motivation for the conduct, the potential for 



 - 4 -

 
1.  The Individual’s Explanations Concerning his Tax Problems 
 
The individual testified that he and his wife incurred substantial debt due to the failure of his 
wife’s home-based business in 2007.  He stated that in 2008, one of their creditors agreed to 
cancel $15,357 of debt, and his wife failed to report the cancelled debt as income when she filed 
their joint income tax return.  The individual stated that he was not aware of the tax 
consequences of the debt cancellation, and that his wife prepared their tax returns.  He stated that 
in August 2010, the IRS wrote to them and stated that it proposed to count the cancelled debt 
amount as income and to raise their 2008 tax liability by $4,060.  TR at 11-14.  See Individual’s 
November 14, 2011, submission at 3-16 (IRS’ August 16, 2010 Notice of Proposed Changes for 
Tax Year 2008).  The individual stated that he and his wife contested the additional tax liability 
and provided information to the IRS that they were insolvent in 2008 in the amount of $45,889.  
TR at 15-18.  See Individual’s November 14, 2011, submission at 64 (2008 Tax Insolvency 
Figures).  He reported at the hearing that the IRS had not yet issued a ruling on the issue.  TR at 
18.  See Individual’s November 14, 2011, submission at 17-18 (August 29, 2011 IRS letter 
stating that it had not resolved the matter of his 2008 tax liability because it had not completed 
“all the processing necessary for a complete response”).    
 
Following the hearing, the individual’s ex-wife informed him by e-mail that in a November 16, 
2011, telephone conversation, an IRS representative informed her that the 2008 insolvency 
information that they had submitted to the IRS had been accepted, and that the IRS would not 
require that the cancelled debt be added as income for 2008.  See Individual’s November 30 
2011, submission at 4 (November 18, 2011, e-mail from individual’s ex-wife).  See also Id. at 2 
(November 10, 2011, IRS letter to the individual and his ex-wife stating that their total 
underreported income for tax year 2008 is $0.0).  This ruling by the IRS also resolves any issue 
of underreported income on the individual’s 2008 state tax return.  TR at 30-31.   
 
With regard to the late filing of his 2010 tax return, the individual explained at the hearing that 
he did not purposefully violate IRS tax rules.  He testified that he believed that he would receive 
a tax refund for 2010, and that therefore he did not have to file his 2010 tax return by April 15, 
2011 or request an extension of time from the IRS.  TR at 43-44, 47.  The individual stated that 
he delayed filing his tax return because he thought that filing tax forms would “complicate things 
further down the road” when the IRS ruled on the 2008 tax liability issues.  He also stated that 
because his on-line tax filing program cost more than $50, he wanted to avoid multiple filings for 
the 2010 tax year.  TR at 44-48.  The individual testified that when he was informed at the July 
2011 PSI that his delay in filing his 2010 federal and state tax returns was a violation of tax law, 
he filed his federal and state tax returns within a week.  TR at 31, 46.  He further stated that he 
had not yet received his 2010 federal tax refund of $497 because of the unresolved 2008 tax 
liability issues.  See Individual’s November 30, 2011, submission at 5 (IRS Refund Status 
Results).   
 

                                                                                                                                                             
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence, and other relevant and 
material factors. 
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Based on the individual’s explanations and evidence, I find that he has mitigated the concerns 
arising from his 2008 tax issues and his late filing of tax returns in 2010.  The individual’s 2008 
tax issue involved potential unreported income arising from the cancellation of debt.  I find that 
the individual’s explanations resolve the concern that he intentionally failed to report taxable 
income, and the recent ruling in the individual’s favor by the IRS also supports this finding.  The 
individual’s failure to file timely 2010 income tax returns or to seek filing extensions is 
troubling, but I accept the individual’s explanation that he did not purposefully violate tax rules, 
and that his decision to delay filing his returns arose from unusual circumstances involving his 
unresolved 2008 tax issues.  His prompt filing of the returns when he was informed of his 
violation at the 2011 PSI convinces me that he is unlikely to repeat this violation.   I therefore 
conclude that it is “unlikely to recur in the future” and “does not cast doubt on [his] current 
reliability, trustworthiness, or good judgment.”  See Adjudicative Guidelines, Guideline F, ¶ 20. 
 
2.  The Individual’s Explanations Concerning his Financial Difficulties and his Efforts to 
Manage his Finances 
 
At the hearing, the individual stated that he has made substantial progress in reducing his 
overdue debt since 2008, despite his 2010 divorce that required legal payments, child support 
payments, and the expenses of establishing a separate household.  He stated that from 2008 until 
the present, he has reduced his insolvency from $46,000 to $9,900.  However, three of his four 
remaining debts originated in 2008, and two of them arose from purchases of a new automobile 
and a very, expensive vacuum cleaner that appear unwise in light of his insolvency.  The third 
was a high interest loan used to make a payment to a credit counseling agency.  TR at 61-65.  
None of the individual’s current overdue debt originated after 2008.  See Individual’s 
November 14, 2011, submission at 47-64 (Individual’s November 10, 2011, credit report).  
 
The individual testified that, aside from a wage garnishment, he is not paying down his 
remaining overdue debts because his creditors want larger payments than he can currently afford.  
TR at 56.  He asserted that he expects to have more income to pay off these debts in 2012, when 
his current wage garnishment ends, and when he anticipates that his court ordered child support 
payments will decrease.  TR at 50-52, 68. 
 
The individual testified that a creditor is garnishing his wages by $300 a month, and that the 
garnishment will end in about seven months.  TR at 68.  He stated that the garnishment arose 
from a personal loan for about $5,000 that he took out in January 2005 to pay for Christmas 
expenses.  TR at 76.  He stated that in about 2008, he and his wife attempted to consolidate their 
debts with a credit counseling agency, and stopped making payments to this creditor.  TR at 78.  
He stated that the attorney for the creditor then obtained a court ordered wage garnishment.  TR 
at 78-79. 
 
The individual stated that his ex-wife, who is in school, has substantially increased her part-time 
income, so he has petitioned the court to reduce his monthly child support payment from $1,589 
to about $1,000.  He testified that when she graduates in 2012, her income should increase 
further, and that eventually they will share child care expenses equally.  TR at 68-71.  
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The individual stated that he has lived frugally since his 2010 divorce.  He testified that he 
purchased a used car in December 2010 for $1,700 cash that he earned working overtime.  TR 
at 84.  His monthly budget indicates that his rent is $740.  However, with his wages reduced by 
the garnishment, and with monthly child support payments of $1589, he currently has only $61 a 
month available for paying off overdue debts to four creditors totaling $9,933.  TR at 59.  See 
Individual’s November 14, 2011, submission at 2 (Individual’s Monthly Budget) and 47 
(Individual’s November 10, 2011, credit report).   
 
In considering this evidence in light of the Adjudicative Guidelines, I find that the individual’s 
financial problems involved purchases, i.e., Christmas gifts, a new car, an expensive vacuum 
cleaner, and a high interest loan, that were voluntary in nature, and that in at least three instances 
appeared to be unwise in light of his financial condition.  Although the individual’s 2010 divorce 
created additional financial strain, it cannot be viewed as the cause of his indebtedness.  Under 
these circumstances, I cannot conclude that his financial problems are mitigated under Guideline 
F at ¶ 20 (b), i.e. the conditions that resulted in the financial problems were largely beyond the 
person’s control. 
 
With regard to the individual’s current efforts, I find that since 2008, the individual has 
successfully avoided new debt, and that since his 2010 divorce, he has lived frugally and 
exercised good judgment concerning his living expenses.  I am convinced that the individual 
now fully understands the importance that the DOE places on financial responsibility as a basis 
for holding an access authorization, and that he has begun to demonstrate personal financial 
responsibility.  However, I find that the individual has been unable to voluntarily reduce his 
outstanding debt in recent months, and I am not convinced that he will be able to discharge his 
remaining overdue debt in a timely manner.  The individual admits that he currently does not 
have the financial resources to make any payments to his four remaining creditors due to his 
wage garnishment and his child support payments.  While he expects to have some additional 
income in the second half of 2012 when the garnishment ends, that additional $300 per month 
may not be sufficient to pay off his creditors at a rate that will avoid additional legal problems.  
His expectation that he can reduce his child support payments in 2012 appears speculative, as it 
is dependent on court action and the anticipated increased earnings by his wife when she finishes 
school.   
 
In prior cases involving financial irresponsibility, Hearing Officers have held that “[o]nce an 
individual has demonstrated a pattern of financial irresponsibility, he or she must demonstrate a 
new, sustained pattern of financial responsibility for a period of time that is sufficient to 
demonstrate that a recurrence of the past pattern is unlikely.” See Personnel Security Hearing, 
Case No. TSO-01078 (2011); Personnel Security Hearing, Case No. TSO-0878 (2010); 
Personnel Security Hearing, Case No. TSO-0746 (2009); Personnel Security Hearing, Case No. 
TSO-0732 (2009). At this point, it is too early for me to find that the individual has 
demonstrated that his financial problem is under control and that he can maintain responsible 
financial practices.  Accordingly, based on the foregoing, I find that the individual has not yet 
mitigated the security concerns associated with Criterion L. 
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IV. CONCLUSION 
 
In the above analysis, I have found that there was sufficient derogatory information in the 
possession of the DOE that raises serious security concerns under Criterion L. After considering 
all the relevant information, favorable and unfavorable, in a comprehensive common-sense 
manner, including weighing all the testimony and other evidence presented at the hearing, I have 
found that the individual has not brought forth sufficient evidence to mitigate the security 
concerns associated with Criterion L at this time. I therefore cannot find that restoring the 
individual’s access authorization will not endanger the common defense and is clearly consistent 
with the national interest. Accordingly, I have determined that the individual’s access 
authorization should not be restored.  The parties may seek review of this Decision by an Appeal 
Panel under the regulations set forth at 10 C.F.R. § 710.28. 
 
 
 
 
Kent S. Woods 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: January 11, 2012 
 



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified

matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such authorization

will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is subject to withholding from disclosure

under 5 U.S.C. § 552.   Such material has been deleted from this copy and replaced with
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Kimberly Jenkins-Chapman, Hearing Officer:

This Decision concerns the eligibility of xxxxxxxxxxxx (hereinafter referred to as “the individual”)

to hold an access authorization  1/ under the Department of Energy’s (DOE) regulations set forth at

10 C.F.R. Part 710, Subpart A, entitled, “General Criteria and Procedures for Determining Eligibility

for Access to Classified Matter or Special Nuclear Material.”  As discussed below, after carefully

considering the record before me in light of the relevant regulations, I have determined that the

individual’s access authorization should be restored.

I. Background 

The individual is employed at a Department of Energy (DOE) facility where his work requires him

to have an access authorization.  During a background investigation, the local DOE security office

discovered some derogatory information that created a security concern.  DOE asked the individual

to participate in a Personnel Security Interview (PSI) in order to resolve the information.  The PSI

did not resolve the security concerns. 
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2/ Criterion F concerns information that the individual has “misrepresented, falsified, or omitted significant information

from a Personnel Security Questionnaire or a Questionnaire for Sensitive Positions, Personnel Qualifications Statement,

a Personnel Security Interview, written or oral statements made in response to an official inquiry on a matter that is

relevant to a determination regarding eligibility for DOE access authorization. . . .”  10 C.F.R. § 710.8(f). 

On August 16, 2011, the local DOE security office (LSO) sent a letter (Notification Letter) advising

the individual that it possessed reliable information that created a substantial doubt regarding his

eligibility to hold an access authorization.  In an attachment to the Notification Letter, the LSO

explained that the derogatory information fell within the purview of one potentially disqualifying

criterion set forth in the security regulations at 10 C.F.R. § 710.8, subsection (f) (hereinafter referred

to as Criterion F).  2/

Upon receipt of the Notification Letter, the individual filed a request for a hearing.  The LSO

transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the

OHA Director appointed me as the Hearing Officer in this case.  At the hearing that I convened, the

individual presented his own testimony and that of five other witnesses.  The DOE counsel did not

present any witnesses.  The individual and the DOE submitted a number of written exhibits prior to

the hearing. 

II.  Regulatory Standard

A. Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the

government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the

standard in this proceeding places the burden on the individual because it is designed to protect

national security interests.  This is not an easy burden for the individual to sustain.  The regulatory

standard implies that there is a presumption against granting or restoring a security clearance.  See

Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national

interest” standard for granting security clearances indicates “that security determinations should err,

if they must, on the side of denial”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.

denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

The individual must come forward at the hearing with evidence to convince the DOE that granting

his access authorization “will not endanger the common defense and security and will be clearly

consistent with the national interest.”  10 C.F.R. § 710.27(d).  The individual is afforded a full

opportunity to present evidence supporting his eligibility for an access authorization.  The Part 710

regulations are drafted so as to permit the introduction of a very broad range of evidence at personnel

security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h).

Hence, an individual is afforded the utmost latitude in the presentation of evidence to mitigate the

security concerns at issue.

B. Basis for the Hearing Officer’s Decision
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In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a

Decision that reflects my comprehensive, common-sense judgment, made after consideration of all

the relevant evidence, favorable and unfavorable, as to whether the granting or continuation of a

person’s access authorization will not endanger the common defense and security and is clearly

consistent with the national interest.  10 C.F.R. § 710.7(a).  I am instructed by the regulations to

resolve any doubt as to a person’s access authorization in favor of the national security.  Id.  

III. The Notification Letter and the Security Concerns at Issue

As stated above, the LSO cites one potentially disqualifying criterion as a basis for denying the

individual’s security clearance, Criterion F.  To support its reliance on Criterion F, the LSO states

that the individual deliberately misrepresented information regarding his drug usage on two

Questionnaires for National Security Positions.  See Statement of Charges at 1.

From a security standpoint, false statements made by an individual in the course of an official inquiry

regarding a determination of eligibility for DOE access authorization raise serious issues of honesty,

reliability, and trustworthiness.  The DOE security program is based on trust, and when a security

clearance holder breaches that trust, it is difficult to determine to what extent the individual can be

trusted again in the future.  See Guideline E of the Revised Adjudicative Guidelines for Determining

Eligibility for Access to Classified Information issued on December 29, 2005, by the Assistant to the

President for National Security Affairs, The White House.

IV. Findings of Fact

On April 1, 2009, and March 25, 2010, the individual signed and dated a Questionnaire for National

Security Positions (QNSP), certifying that he had not used any illegal substances, including

marijuana, since the age of 16 or within the last seven years, whichever is shorter.  See DOE Exh.

3.  However, during an annual Human Reliability Program (HRP) psychological evaluation, he stated

that the last time he used marijuana was around June 2005.  Id.  In addition, in a personnel security

interview (PSI) conducted in July 2011, the individual admitted that he used marijuana on two

occasions, once in 2004 and once in 2005 with his cousin and his cousin’s friends.  Id., see also

Statement of Charges at 1.  The individual further indicated that he already reported his marijuana

use to the DOE, but in fact he had not.  Furthermore, when he was confronted with this information

in the PSI, he provided additional reasons as to why he omitted his use of marijuana from the above-

referenced QNSPs.  He initially stated that he thought his drug use occurred outside of the reporting

requirement and then later stated that “ . . . I guess the only explanation is that I did not read the

questions fully.”  Id.  

V. Hearing Officer Evaluation of the Evidence

The key issue under Criterion F is whether the individual has brought forward sufficient evidence

to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.  In

considering this question, I found that the nature of the individual’s omissions was serious.  The

individual’s lack of candor concerning his marijuana use could increase his vulnerability to coercion
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3/ Having accepted that the individual did not remember his marijuana use, I distinguish this case from other OHA

decision regarding falsifications where the individual knowingly maintained a falsehood for a period of time.  In those

cases, the individual’s pattern of responsible conduct is compared to the length of time the individual maintained a

falsification.  See Personnel Security Hearing, Case No. TSO-0394 (2006) (six months of honest behavior not sufficient

to mitigate dishonesty that spanned for nine months); Personnel Security Hearing, Case No. TSO-0302 (2006) (10

months of honest behavior not sufficient to mitigate falsehood that spanned 16 years).

or blackmail and raises important security concerns.  The DOE must rely on individuals who are

granted access authorization to be honest and truthful.  This important principle underlies the

criterion set forth in 10 C.F.R. § 710.8(f).

During the hearing, the individual was questioned about the omissions on his 2009 and 2010 QNSPs.

The individual admitted that the last time he used marijuana was once in 2004 and once in 2005 with

his cousin and that he has not used marijuana or any other illegal drug since that time.  Tr. at 57.  The

individual further admitted that he marked “no” to the question regarding his drug usage on his April

2009 QNSP because he “forgot” and he did not remember he had experimented with marijuana a few

years back and did not intentionally omit this information.  The individual also stated that he was

rushing when answering the questions on the QNSP and did not read the questions carefully.  Id. at

59, DOE Ex. 7 at 52.  The individual testified that when he answered the same question about one

year later on his March 2010 QNSP, he answered “no” again to the question regarding his drug usage

because he simply did not remember his drug usage.  Id. at 61.  He testified that a few months after

the 2010 QNSP, he completed a “structured interview survey” as part of an annual HRP

psychological evaluation.  At this time, the individual testified that he remembered his usage in 2004

and 2005 and voluntarily disclosed his usage.  Id. at 61-64.  He asserted that the HRP form was

structured or “laid out” differently which he believes jogged his memory regarding his usage.  Id.

at 66.  The individual also testified that he did not report this information to the personnel security

department because he believed the information had already been reported to the department through

the HRP process.  Id. at 73. The individual testified that he did not “know any better” at the time.

He asserted that he now understands the seriousness of the DOE’s security forms and reiterated that

he did not intentionally omit information from his QNSPs.  He further testified that he intends that

he will be more careful and will be totally honest in the future.  

After considering all of the evidence before me, I find that the individual has mitigated the security

concerns arising from omissions on his 2009 and 2010 QNSPs regarding his marijuana usage.  I

found the individual’s testimony that he did not intentionally or deliberately falsify his QNSPs to be

credible. When questioned about the circumstances surrounding his drug usage, the individual

testified that on both occasions he was visiting a cousin and took two separate “puffs” of marijuana.

He recalled that both occasions were not “pleasant experiences” and that he had no desire to use

marijuana thereafter.  Id. at 76.  The individual testified that the unpleasantness of his experiences

could have contributed to his forgetfulness.  Id.  I believe it is plausible that the individual forgot

about his experimentation with marijuana in 2004 and 2005 until he was questioned again in a

different format during his HRP psychological evaluation.  3/  Moreover, the individual

acknowledged and accepted full responsibility for omissions on his QNSPs.  He also appeared to be

deeply remorseful for his omissions.   It was my observation during the hearing that the individual

was well-prepared and took the proceeding seriously.  Again, he also understands the importance of
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reading the security forms carefully and being completely honest with the DOE.  His witnesses,

which included his supervisor, two co-workers, a friend and his brother, corroborated his testimony

and all persuasively testified that the individual is an honest, trustworthy and reliable person.  In the

end, I find that the requisite element of “deliberateness” is lacking under Criterion F in this case.

For this reason, I find the individual has mitigated the security concerns associated with Criterion

F.  

        

VI.  Conclusion

In the above analysis, I have found that there was sufficient derogatory information in the possession

of the DOE that raises serious security concerns under Criterion F.  After considering all the relevant

information, favorable and unfavorable, in a comprehensive common-sense manner, including

weighing all the testimony and other evidence presented at the hearing, I find that the individual has

brought forth convincing evidence to mitigate the security concerns associated with Criterion F.  I

therefore find that restoring the individual’s access authorization would not endanger the common

defense and security and would be consistent with the national interest.  Accordingly, I find that the

individual’s access authorization should be restored.  The parties may seek review of this Decision

by an Appeal Panel under the regulations set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: February 24, 2012        
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Valerie Vance Adeyeye, Hearing Officer: 
 

This Decision concerns the eligibility of XXXXXXXXXXXXXXXX    (hereinafter referred to 
as “the individual@) to hold an access authorization under the regulations set forth at 10 
C.F.R. Part 710, entitled ACriteria and Procedures for Determining Eligibility for Access to 
Classified Matter or Special Nuclear Material.@  As set forth below, it is my decision, based 
on the evidence and testimony presented in this proceeding, that the individual=s access 
authorization (“security clearance” or “clearance”) should be restored.     
      

I. Background 
 
The individual is an employee of a Department of Energy (DOE) contractor who has held a 
security clearance for several years.  During a routine reinvestigation, the local security 
office (LSO) discovered that the individual had not filed federal taxes for the tax years 2008 
and 2009.   In July 2011, the LSO interviewed the individual during a Personnel Security 
Interview (PSI), but that interview did not resolve the security concerns. The LSO 
suspended his clearance and, in August 2011, the LSO informed the individual that it had 
received derogatory information that created a doubt regarding his continued eligibility for 
access authorization. See Notification Letter (August 2011).  The Notification Letter stated 
that the derogatory information regarding the individual falls within the purview of 10 C.F.R. 
§ 710.8 (l) (Criterion L).1  

                                                 
1 DOE invokes Criterion L when it is in possession of information that indicates that the individual has engaged 
in unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or 
trustworthy or which furnish reason to believe that he may be subject to pressure, coercion, exploitation, or 



 
 

- 2 -

 
The Notification Letter refers to the following derogatory information from the July 2011 PSI 
that raised concerns about the individual’s honesty, reliability and trustworthiness: (1) the 
individual admitted that he did not file federal income tax returns for tax years 2008 and 
2009, despite notification by the Internal Revenue Service (IRS) in March 2011 that he had 
not filed his returns; (2) the individual admitted that the IRS had notified him that he owed 
$5,995 in back taxes for tax year 2008, but he had not responded to the notice; and (3) the 
individual admitted that he had not filed 2010 taxes and the extension of his filing date was 
set to expire in October 2011.     
 
In September 2011, the individual sent a letter to DOE Personnel Security and exercised 
his right under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).  The 
Director of OHA appointed me as Hearing Officer in this case.  After conferring with the 
individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the 
hearing, the individual testified on his own behalf and called two additional witnesses.  DOE 
counsel called the individual as a witness.  The transcript taken at the hearing shall be 
hereinafter cited as “Tr.”  Various documents that were submitted by the parties during this 
proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”  DOE 
exhibits are numbered, and the individual’s exhibits are lettered.   
 

II. Analysis 
 
The applicable regulations state that A[t]he decision as to access authorization is a 
comprehensive, common-sense judgment, made after consideration of all relevant 
information, favorable or unfavorable, as to whether the granting of access authorization 
would not endanger the common defense and security and would be clearly consistent with 
the national interest.@  10 C.F.R. ' 710.7(a).  Although it is impossible to predict with 
absolute certainty an individual=s future behavior, as the Hearing Officer I am directed to 
make a predictive assessment.  There is a strong presumption against the granting or 
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 
(1988) (Aclearly consistent with the national interest@ standard for the granting of security 
clearances indicates Athat security determinations should err, if they must, on the side of 
denials@); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 
905 (1991) (strong presumption against the issuance of a security clearance). 
 
I have thoroughly considered the record of this proceeding, including the submissions of the 
parties, the evidence presented and the testimony of the witnesses at the hearing 
convened in this matter.  In resolving the question of the individual=s eligibility for access 
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. 
' 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances 
surrounding the conduct, to include knowledgeable participation; the frequency and recency 
of the conduct; the age and maturity of the individual at the time of the conduct; the 
voluntariness of the participation; the absence or presence of rehabilitation or reformation 
and other pertinent behavioral changes; the motivation for the conduct; the potential for 

                                                                                                                                                             
duress which may cause him to act contrary to the best interests of the national security.  10 C.F.R. § 710.8 (l). 
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pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and 
other relevant and material factors.  After due deliberation, I find that the individual’s 
access authorization should be restored because I conclude that such a grant would not 
endanger the common defense and security and would be clearly consistent with the 
national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this 
determination are discussed below. 
 

A. Findings of Fact 
 
In 1980, while working a full-time job, the individual started a side business in order to make 
extra money for his new family.  Id. at 65.  His wife, who stayed at home with their children, 
served as his receptionist but the individual handled all of the business finances and filed 
the family tax returns.  Id. at 63.  Sales peaked between 1993 and 1995.  Id. at 66.  While 
sales were good, the individual kept organized records and always filed his taxes on time.  
However, when business slowed due to a change in consumer tastes, he became lax in his 
recordkeeping and did not file his taxes in a timely manner.  PSI at 13-16, 18, 26-40.  
Nonetheless, the individual did make estimated payments to the IRS each year, and 
calculated that he was due a refund each tax year.  Tr. at 101-102.  In 2004, the contractor 
hired the individual and the DOE granted him a security clearance.    Id. at 99.  Between 
2004 and 2006, the individual did not file his federal tax returns but he continued to pay 
estimates of the taxes due to the IRS.   
 
The individual’s wife had been the primary caretaker of her elderly mother for years but in 
2007, his mother-in-law became very sick and suffered many hospitalizations.  His wife 
became “consumed” with her mother’s care and moved into her mother’s house across 
town for long periods of time in order to care for her mother.  Id. at 42.  As a result, there 
was much less communication between the couple.  In December 2010, the individual’s 
mother-in-law passed away.  Id. at 50.  In March 2011, the IRS contacted the individual and 
told him that he had not filed his 2008 taxes.  Ex. N.  The IRS had calculated his taxes 
based on an assumed filing category of “single,” and under that assumption the individual 
owed $5,995 in delinquent taxes.  PSI at 17-23, 41; Ex. 1.  During a July 2011 PSI, the 
individual admitted that he had not filed his taxes for 2008, 2009, or 2010, and that he had 
not responded to the IRS regarding the notice sent to him about his arrears.  PSI at 14-23, 
37, 41.   
 

B. DOE=s Security Concerns 
 
As for Criterion L, the LSO alleges that the individual has engaged in unusual conduct or is 
subject to circumstances which tend to show that he is not honest, reliable, or trustworthy, 
or which furnishes reason to believe that he may be subject to pressure, coercion, 
exploitation, or duress which may cause him to act contrary to the best interests of the 
national security.  10 CFR 710.8 (l).   The unusual conduct in this case is the individual’s 
failure to fail federal tax returns for the tax years 2008 and 2009.    
 
In a July 2011 PSI, the individual acknowledged that he had not filed his tax returns for 
those years because he was disorganized, he had not made much income from his side 
business, and he knew that he was owed a refund for each year from the IRS. 
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Notwithstanding the anticipation of a refund, failure to file annual federal, state, or local 
income tax returns is a security concern.  See Memorandum for Director, Information 
Security Oversight Office from Assistant to the President for National Security Affairs, White 
House, Revised Adjudicative Guidelines for Determining Eligibility for Access to Classified 
Information (December 29, 2005) (Guidelines), Guideline F, ¶19 (g). Failure or inability to 
meet financial obligations may indicate poor self-control, lack of judgment, or unwillingness 
to abide by rules and regulations, all of which can raise questions about an individual’s 
reliability, trustworthiness, and ability to protect classified information.  See Guideline F, ¶ 
18.  Thus, the LSO’s concern in this case is valid.2 

 
C.  Hearing Testimony 
 
The individual testified at the hearing and also called two colleagues and his wife as 
character witnesses.  Tr. at 12-48.  All of the character witnesses described the individual 
as an honest, truthful and trustworthy person.  They all testified that if he needed any help 
with the taxes, they were available and that they would remind him of his obligations.   
 
The individual’s wife testified that during their marriage the individual was responsible for 
paying family financial obligations.  She had spent much of her time in the past few years 
living with her elderly mother who was sick and needed care.  Id. at 42.  Thus, her 
communication with her husband was not as regular as if they had lived in the same 
residence.  However, she has told him that she will be more aware of the tax deadlines now 
and pay more attention to family finances.  Id. at 46.  Her husband does not have any 
philosophical reason for not paying taxes.  She explained that the problem arose because 
his recordkeeping was spotty and his files were disorganized, becoming even more so as 
his business fell off and he earned less money.  Id. at 44-45. 
 
The individual testified that he began a side business in 1980 in order to earn more money, 
since his wife stayed home with their children.  Id. at 96-98.  In the early years, the 
business earned some income, but as the industry changed, he made fewer sales.  Id.  at 
99.  During that time, his recordkeeping became spotty, and he was not paying much 
attention to the business.  He filed his taxes on time prior to 2004.  Tr. at 75.  However, he 
then filed an extension for tax years 2004 through 2006, and made payments to the IRS in 
the amount he estimated that he owed in taxes.  He filed his 2007 taxes on time.  Tr. at 79. 
Unfortunately, his mother in-law’s health then began a rapid decline and she experienced 
many hospitalizations and medical crises.  Id. at 79-80.  His wife moved in with her mother 
and he took responsibility for the bills and upkeep of the house.  Around 2009, he began a 
different business that makes sales thru Ebay, which maintains the records he needs.   
 
In March 2011, the IRS notified him that he had not filed his 2008 returns and they 
calculated that he owed $5,995.  Ex. N.  He ignored the notice.  However, after his PSI, he 
called the IRS to find out what years he had not filed his taxes.  Tr. at 76.  He then began 
working on filing those returns. As regards the $5,995 in past due taxes that was mentioned 
in the IRS notice of March 11, the individual explained that this amount was based on a 
                                                 
2 Decisions issued by he Office of Hearings and Appeals (OHA) are available on the OHA website located at 
http://www.oha.doe.gov.  The text of a cited decision may be accessed by entering the case number of the decision in the 
search engine located at http://www.oha.doe.gov/search.htm. 



 
 

- 5 -

calculation of filing as a single taxpayer, the most conservative tax estimate.  Ex. N.  
However, when he actually filed the 2008 return, he received a refund of $2,777.  Tr. at 86-
90; Ex. J.    
 
He then filed tax returns for 2009, 2004, 2006, and finally 2010 (before the expiration of his 
extension in October 2011).  Tr. at 88.  He did not receive the refunds owed to him in 2004-
2006 because he filed his returns more than three years after they were due.  Id. at 90.  
The IRS sent him refunds for 2008, 2009, and 2010.  Ex. J-L.  According to account 
transcripts from the IRS, he has filed all returns through 2010,  and owes no money to the 
IRS.  Id. at 91; Ex. C-H.  As of the date of the hearing, he had started working on his 2011 
taxes.  Tr. at 92.  He now consults with a financial counselor and has a file cabinet 
dedicated to his business records. All of his records are now in one location and he will go 
to an accountant if he is overwhelmed by the task of doing his taxes.  Id. at 111.  He has 
also started to meet with a financial planner. His daughter maintains a duplicate copy of the 
electronic records of his business.  Id. at 85.   
 

D. Mitigation of Security Concerns – Criterion L (Unusual Conduct) 
 
I conclude that the individual has provided evidence that mitigates the Criterion L security 
concerns.  First, the individual has presented credible evidence that disputes the legitimacy 
of the past-due debt mentioned in the Notification Letter and he has provided documented 
proof of evidence of actions to resolve the issue. Guideline F, ¶ 20 (e).  The IRS stated that 
he owed $5,995, but that was based on classifying him as single instead of married.  In 
fact, the individual was due a refund for that year.  Guideline F, ¶ 20(d).  Second, the record 
contains many clear indications that the problem is under control.  Id. at ¶ 20(c). The 
individual  has filed all of his outstanding returns, and the IRS account transcripts confirm 
that he does not owe any debt to the IRS.  He now has an accountant and a financial 
planner to assist him in the future with his personal and business finances.  Through Ebay, 
the individual is able to maintain electronic records, and his daughter maintains duplicate 
electronic records.  Finally, his wife is now aware of the problem and, no longer distracted 
by the task of caring for a sick parent, can pay more attention to her husband’s handling of 
the finances.   
 
Further, I conclude that the individual was not trying to deceive the government by not filing 
his taxes.  There is no evidence in the record of income tax evasion or any other intentional 
financial breach of trust. Id. at  ¶ 19(d).  In fact, the individual lost money by not filing taxes 
and has forfeited refunds owed to him for those years.  There is no evidence that the 
financial problem was due to drug abuse, alcoholism, gambling problems or any other issue 
of security concern.  Id. at ¶ 19(f). The individual has showed genuine remorse, is current 
on his taxes, and has now identified financial professionals to help him with his venture. In 
addition, his family is aware of the problem and engaged in monitoring his business 
activities.  Thus, I conclude that the individual has fully mitigated the Criterion L concerns. 

 
 
 

III. Conclusion 
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As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. ' 710.8 (l).  
After a review of the record and consideration of the Adjudicative Guidelines, I find that the 
security concerns of Criterion L have been mitigated.  Based on the record before me, I find 
that restoring the individual=s access authorization would not endanger the common 
defense and security and would be consistent with the national interest.  Accordingly, I find 
that the individual’s access authorization should be restored at this time.  Any party may 
seek review of this Decision by an Appeal Panel under the procedures set forth at 
10 C.F.R. § 710.28.   
 
 
 

 
 
Valerie Vance Adeyeye 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: March 23, 2012 
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        April 12, 2006 
 
DECISION AND ORDER 

   OFFICE OF HEARINGS AND APPEALS 
     
     Interlocutory Order 
 
Name of Case:  Personnel Security Hearing 
 
Date of Filing:  February 10, 2006 
 
Case Number:   TSZ-0295 
 
This Interlocutory Order relates to a proceeding pending before the Office of Hearings and 
Appeals (OHA) of the Department of Energy (DOE) under the regulations codified at 10 C.F.R. 
Part 710 1entitled Personnel Security Hearing, Case No. TSO-0295.  
 
On October 6, 2005, the Director of the OHA appointed me the Hearing Officer in connection 
with a request for an administrative review hearing filed by XXXXXXXXX (the individual) to 
address the issue of her continued eligibility for a DOE security clearance, Case No. TSO-0295.  
In accordance with the Part 710 regulations, I conducted a hearing in the case.  After hearing 
eight hours of testimony, I decided to afford Counsel for the individual the opportunity to submit 
his closing statement in writing and to supplement the record with regard to one specific issue in 
the case. The individual’s Counsel tendered his closing statement and some post-hearing 
submissions in Case No. TSO-0295 on January 24, 2006. On February 10, 2006, Counsel for the 
DOE filed a “Motion to Strike Certain Post-Hearing Submissions and Parts of the Individual’s 
Closing Statement.” The pending Motion to Strike has been designated as Case No. TSZ-0295 
by the OHA.  
 
I.    Background  

 
A.       The Post-Hearing Submissions Tendered in Case No. TSO-0295 

 
At the hearing in Case No. TSO-0295, I decided that the individual’s Counsel could (1) tender 
his closing argument in writing, and (2) provide additional documentation regarding the 
individual’s continued rehabilitation efforts from alcohol abuse. See Transcript of Hearing (Tr.) 
at 328.  In response to my ruling, Counsel for the individual submitted the following items: 

 
(1) a six-page closing statement; 
(2) an affidavit from the individual; 
(3) an affidavit from an Employee Assistance Program (EAP) Counselor; 
(4) an affidavit from an Alcoholics Anonymous (AA) sponsor; 

                                                 
1   The regulations set forth in Subpart A of 10 C.F.R. Part 710 contain the General Criteria and Procedures for 
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.  
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(5) the results from ignition interlock tests for the period up to, and including, December 26, 
2005; 

(6) AA attendance records and records from the individual’s alcohol treatment program for 
the period up to, and including, January 4, 2006; 

(7)  partially redacted newspaper article relating to the DOE consultant-psychiatrist who 
testified in Case No. TSO-0295. 

 
B. The Motion to Strike 

 
After the DOE Counsel received the post-hearing submissions in Case No. TSO-0295, he filed 
the Motion to Strike under consideration.  In his motion, the DOE Counsel requests that I strike 
the following documents or portions thereof from the record in Case No. TSO-0295: the 
individual’s affidavit, paragraphs three through ten of the EAP Counselor’s affidavit, the AA 
sponsor’s affidavit, and the partially redacted newspaper article relating to the DOE consultant-
psychiatrist.  Motion at 3.  Counsel for the DOE also asks that I strike from the record Part II.A.3 
of the individual’s Counsel’s closing argument. In addition, Counsel for the DOE asks that I 
refuse to consider any of the material that is the subject of his Motion to Strike in my ultimate 
determination regarding the individual’s eligibility for a DOE security clearance.   
 
As justification for his request, the DOE Counsel argues that the individual’s affidavit is 
repetitious and exceeds the scope of my ruling allowing the supplementation of the record. 
Regarding the EAP Counselor’s affidavit, the DOE Counsel contends that paragraphs three 
through ten contain irrelevant material, go beyond the scope of what was permitted, and exceed 
the scope of the witness’ professional expertise.  As for the AA sponsor’s affidavit, the DOE 
Counselor asserts that it, too, is repetitious and is an attempt to circumvent the hearing process 
by submitting testimony that cannot now be subject to cross-examination. With respect to the 
partially redacted newspaper article, the DOE Counsel contends that it is irrelevant, immaterial 
and clearly exceeds the scope of my ruling on post-hearing submissions. In addition, the DOE 
Counsel states that there has been no foundation laid for the redacted article in question. Finally, 
the DOE Counsel asks that a portion of the individual’s Counsel’s closing argument that relates 
to the subject of the partially redacted article be stricken on the same bases that he asserts for the 
striking of the redacted article itself. 
 
For his part, Counsel for the individual requests that I deny the DOE’s motion on the basis that 
Hearing Officers are afforded the utmost latitude under 10 C.F.R. § 710.26(h) in making 
determinations regarding relevancy, materiality and competency issues. Response at 1. Counsel 
for the individual maintains that the post-hearing submissions under consideration go to the issue 
of financial bias on the part of the DOE consultant-psychiatrist in the case. 
 
II. Analysis 
 
The administrative regulations governing cases arising under 10 C.F.R. Part 710 give Hearing 
Officers “all the powers necessary to regulate the conducts of proceedings under this subpart, 
including, but not limited to, . . . ruling upon motions. . .” 10 C.F.R. § 710.25.  Formal rules of 
evidence do not apply to Part 710 cases, but the Federal Rules of  
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Evidence may be used as a guide for procedures and principles designed to assure the production 
of the most probative evidence available. 10 C.F.R. § 710.26(h). The applicable regulations 
allow hearing officers to exclude evidence which is incompetent, immaterial, irrelevant, or 
unduly repetitious. Id. Against this background, I turn to the post-hearing submissions at issue.   
 

A. The Individual’s Affidavit 
 
In paragraph two of her affidavit, the individual attests that the affidavit is in response to the 
closing statement of the DOE consultant-psychiatrist in which he expressed doubt that her risk of 
relapse into alcohol abuse was less than ten percent. My decision to allow the individual to 
update the record on her efforts at rehabilitation in no way contemplated that the individual 
would provide “arguments” to challenge the testimony of the DOE consultant-psychiatrist in the 
case.  While these “arguments” may be the proper subject of the individual’s Counsel’s closing 
argument based on hearing testimony from other experts in the case, they have no place in an 
affidavit furnished by a lay person. Despite the expressed purpose of the individual’s affidavit, 
however, some elements of the affidavit relate directly to the individual’s efforts at maintaining 
her sobriety and, for this reason, will not be stricken from the record.  The relevant and material 
portions of the affidavit are the following: 
 

▪ Paragraph 3 which states that the individual is continuing to abstain from all 
alcohol and which recites the documentary evidence supporting her efforts at 
sobriety; 

▪ Paragraph 4 which addresses the individual’s use of the ignition interlock device 
on her vehicle, her projected time tables for the use of that device and other 
pertinent information about the subject; 

▪ The first and third sentences of paragraph 6 which clarify the record by 
establishing the date that the individual began Step 4 of her AA program;   

▪ Paragraph 9 which addresses the length of time that the individual expects to 
remain in treatment with the EAP Counselor, her psychiatrist and her aftercare 
Counselor. 

 
Regarding the remaining portions of the subject affidavit, I make the following rulings.  First, 
Paragraph 1 of the individual’s affidavit is simply an introductory sentence identifying the 
individual as the subject of Case No. TSO-0295.  It is relevant and will therefore not be stricken 
from the record. Paragraph 2 will be stricken from the record because it purports to establish the 
foundation for disputing the expert testimony of the DOE consultant-psychiatrist.  Paragraph 5 
will also be stricken from the record because it is akin to a closing argument that disputes the 
underpinnings of the DOE consultant-psychiatrist’s expert opinion in the case. Several sentences 
in paragraph 6 will also be stricken from the record. They are: the second sentence of paragraph 
6 because it is inflammatory and irrelevant, the fourth sentence in paragraph 6 because it is 
repetitive of testimony obtained at the hearing (Tr. at 292), and the fifth sentence of paragraph 6 
because it, too, is duplicative of testimony already in the record (Tr. at 139). Paragraph 7 will be 
stricken from the record because the best evidence of the facts recited in this sentence is the AA 
literature, not the individual. The first sentence of Paragraph 8 will be stricken from the record 
because it expresses the individual’s lay opinion about  
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rehabilitation in this case. The second sentence of Paragraph 8 will be stricken because it 
duplicates information already in the record of this case (Ex. 13 at 27).  Finally, paragraph 10 is 
superfluous and will be stricken from the record. It requests that I recommend restoring the 
individual’s access authorization,2 a fact that is implicit from her request for an administrative 
review hearing.  
 

B. Affidavit of EAP Counselor  
 
Paragraphs 1 and 2 are relevant and material to the issue of the individual’s continuing 
rehabilitation efforts, and therefore are properly submitted in accordance with my ruling at the 
administrative review hearing.  Paragraphs 3, 4, 6, 8, 9, and 10 contain information that is 
rebuttal testimony to the DOE consultant-psychiatrist’s opinion in the case.  These paragraphs 
will be stricken because they contain information outside the scope of that permitted by my 
ruling on post-hearing submissions.  The first sentence of paragraph 5 is duplicative of testimony 
already in the record (Tr. at 220) and will be stricken from the record. The remaining sentences 
in paragraph 5 contain information that was not permitted by my ruling at the hearing and 
therefore will be stricken from the record.  As for paragraph 7, I find that some of the 
information is duplicative of information already in the record (Tr. at 260, 292), while other 
information is simply beyond the scope of what I permitted in my ruling allowing post-hearing 
submissions. Paragraph 7 will therefore be stricken from the record in its entirety. 
 

C. Affidavit of AA Sponsor 
 
Most of the information contained in paragraph 1 of the subject affidavit is duplicative of the 
testimony by the AA sponsor provided at the hearing and will be stricken from the record.  I will 
allow the identification of the AA sponsor that appears in the first sentence of Paragraph 1 for 
purposes of identifying the affiant. Paragraph 2 is relevant to clarifying the record regarding the 
time period when the AA sponsor began working with the individual on the AA steps and, for 
this reason, will remain in the record. The information contained in Paragraphs 3 and 4 of the 
affidavit will remain in the record because (1) it is extremely relevant to the individual’s AA 
rehabilitative efforts, and (2) is coming from the best source available, i.e., the individual’s AA 
sponsor. Regarding paragraph 5, I will strike the first sentence of that paragraph regarding the 
AA sponsor’s disagreement with the psychiatric opinion of the DOE consultant-psychiatrist. The 
sponsor’s viewpoint is outside the scope of my ruling regarding post-hearing submissions. I will 
allow the second and third sentences of paragraph 5 because the information contained in those 
sentences go to the heart of the individual’s rehabilitative efforts to date. 
 

                                                 
2   The individual requests that I find her eligible for an “L” level security clearance if I determine that her “Q” level 
security clearance cannot be restored. This request reflects a basic misunderstanding of the Part 710 process. Access 
authorization is defined under 10 C.F.R. Part 710 as “an administrative determination that an individual is eligible 
for access to classified matter or is eligible for access to, or control over, special nuclear material.”  10 C.F.R. §  
710.5(a).  An adverse determination under Part 710 applies to all levels of access authorization, not just the level of 
access authorization at issue in an administrative review hearing. 
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D. Partially Redacted Newspaper Article 

 
The article in question relates to information provided by the DOE consultant-psychiatrist in an 
unrelated case. I will strike the entire newspaper article submitted by the individual’s counsel in 
this case because it is irrelevant and immaterial to the issues in Case No. TSO-0295.  
 

E. Portions of the Closing Statement   
 
In view of my decision to strike the newspaper article referenced above, I will also strike from 
the record that portion of the individual’s counsel’s closing argument that discusses the 
newspaper article.  Accordingly, Section II.A.3 of the individual’s closing argument will be 
stricken from the record. 
 

III. Conclusion 
 
Based on all the foregoing considerations, I have determined that the Motion to Strike filed by 
the DOE on February 10, 2006 be granted in part and denied in part.  Consistent with the 
discussion above, I will strike the following information from the record in Case No. TSO-0295: 
 

(1) Paragraph 2 of the Individual’s Affidavit; 
(2) Paragraph 5 of the Individual’s Affidavit; 
(3) The second sentence of paragraph 6 of the Individual’s Affidavit; 
(4) The fourth sentence of paragraph 6 of the Individual’s Affidavit; 
(5) The fifth sentence of paragraph 6 of the Individual’s Affidavit; 
(6) Paragraph 7 of the Individual’s Affidavit; 
(7) Paragraph 8 of the Individual’s Affidavit; 
(8) Paragraph 10 of the Individual’s Affidavit; 
(9) Paragraphs 3, 4, 5, 6, 7, 8, 9, and 10 of the EAP Counselor’s Affidavit; 
(10) The second and third sentences in paragraph 1 of the AA sponsor’s Affidavit; 
(11) The first sentence of paragraph 5 of the AA sponsor’s Affidavit; 
(12) The partially redacted newspaper article regarding the DOE consultant-psychiatrist; 
(13) Section II.A.3 of the individual’s Counsel’s closing statement. 

 
Furthermore, I will not consider any of the stricken material in my decision in Case No. TSO-
0295 regarding the individual’s eligibility for a DOE access authorization. 
 
 
 
Ann S. Augustyn 
Hearing Officer 
Office of Hearings and Appeals 
 
Date: April 12, 2006 
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DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Request for Review

Case Name: Personnel Security Review

Date Filed: March 13, 1995

Case Number:VSA-0005

This Opinion concerns the eligibility of XXXXX ("the respondent") for continued "Q" access
authorization under the regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." <1>
The Department of Energy's (DOE) XXXXX Operations Office (the Operations Office) suspended the
respondent's access authorization under the provisions of Part 710. The respondent then requested a
Hearing before a DOE Hearing Officer pursuant to 10 C.F.R. § 710.21. On February 5, 1995, the Hearing
Officer issued an opinion recommending against restoring the respondent's access authorization. On March
30, 1995, the respondent filed a request for review of the Hearing Officer's Opinion pursuant to 10 C.F.R.
§ 710.28. This opinion considers whether, on the basis of the regulations and the record before me, the
respondent's access authorization should be restored or in the alternative, whether the administrative
review of the respondent's access authorization should be stayed.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permitees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. §710.7(a).

On September 2, 1994, the Operations Office issued a Notification Letter to the respondent informing her
that the DOE possessed information which created a substantial doubt about her eligibility to maintain a
"Q" access authorization. Specifically, the Notification Letter informed the respondent that derogatory
information in the DOE's possession indicated that she: (1) habitually uses alcohol to excess; (2) is a user
of marijuana, cocaine and amphetamines; (3) has, on at least four occasions, deliberately provided DOE
security officials with false or misleading information; and (4) has been diagnosed by a board-certified
psychiatrist as having an illness or mental condition which causes or may cause a significant defect in her
judgment or reliability. Notification Letter at Enclosure 2. The Notification Letter concluded that since the
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respondent had failed to provide adequate evidence showing that she had been rehabilitated or reformed,
her access authorization would be suspended.

On September 21, 1994, the respondent requested a hearing and submitted a response to the DOE's
allegations in which she argued that the concerns raised by the DOE were mitigated by her successful
alcohol and drug rehabilitation program, as well as by her exemplary record as a DOE employee. On
November 9, 1994, I appointed Thomas L. Wieker as Hearing Officer. The Hearing was held on
XXXXXXXXXXXXXXXXXX in XXXXXXXXXXXXXXXXXXXXXXX.

At the Hearing, the respondent made no attempt to rebut the derogatory information showing that she had
habitually used alcohol to excess, had used marijuana, cocaine, and amphetamines, and had deliberately
misled DOE security officials by providing them with false information about these activities. Instead, the
respondent attempted to establish that her access authorization should be restored by showing that she had
been successfully rehabilitated and by showing that the derogatory information contained in the
Notification Letter was mitigated by her exemplary record as a DOE employee.

After considering all relevant information, the Hearing Officer issued an Opinion on February 9, 1995, in
which he found that the respondent had: (1) engaged in a long term pattern of alcohol and illegal drug
abuse; (2) deliberately supplied DOE security officers with false information on at least four occasions; (3)
been diagnosed by a DOE-sponsored psychiatrist as suffering from "Psychoactive Substance Dependence
Disorder," an illness or mental condition which causes or may cause a significant defect in her judgment
or reliability; and (4) failed to establish that she was rehabilitated or reformed. Personnel Security Hearing,
24 DOE ¶ 82,753 (1995). Accordingly, the Hearing Officer found that the respondent's access
authorization should not be restored since he was unable to conclude that such restoration would not
endanger the common defense and security and would be clearly consistent with the national interest. Id.

On March 13, 1995, the respondent's request for review was filed with this office. On March 23, 1995, I
received the respondent's Statement of Issues. The Office of Security Affairs declined an opportunity to
respond to the respondent's submissions. On May 5, 1995, I closed the administrative record of this
proceeding.

II. Analysis

Under 10 C.F.R. § 710.28(a), either the Office of Security Affairs or the individual involved may file a
request for review of a Hearing Officer's opinion with the Director of the Office of Hearings and Appeals
(OHA). The regulations provide that the party seeking review must file a statement with the OHA
identifying the particular issues on which it wishes me to focus when conducting my review within 15
calender days after filing its request for review. 10 C.F.R. § 710.28(a). The other party is then given 20
calender days in which to file a response to the statement. 10 C.F.R. § 710.28(b).

In considering requests for review, I will generally confine my inquiry to those issues raised in the
statement or response. The regulations provide that I may consider additional information which was not
before the Hearing Officer. 10 C.F.R. § 710.28(c); 10 C.F.R. § 710.29(2). In the present case, neither party
has submitted any additional evidence or otherwise disputed the factual basis of the Hearing Officer's
Opinion. Instead, the only issues raised by either party are the respondent's contentions that she is
rehabilitated and her request that the administrative review process be stayed until she can fully complete
her rehabilitation program. Accordingly, my present opinion will be limited to these two issues.

A. Whether the Respondent is Rehabilitated or Reformed.

The respondent contends that she has "substantially" met the criteria for rehabilitation set forth by a DOE-
sponsored psychiatrist, XXXXX, M.D. On June 14, 1994, Dr. XXXXX conducted a psychiatric
examination of the respondent at the Operations Office's request. On the basis of information supplied to
him by the Operations Office and his examination of the respondent, Dr. XXXXX concluded that the
respondent's symptoms met the diagnostic criteria for "Psychoactive Substance Dependency Disorder" as
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set forth in the Diagnostic and Statistical Manual III-R. June 25, 1994, Report of Psychiatric Examination
at 14. In his report, Dr. XXXXX explained that in order to be considered rehabilitated or reformed from
this condition, the respondent must either: (1) participate in an appropriate rehabilitation or treatment
program followed by at least one year of total abstinence from psychoactive substances, or (2) if she chose
not to participate in a treatment program, two years of total abstinence from the use of any psychoactive
substance. Since the respondent tested positive for marijuana use at the time of the psychiatric
examination, Dr. XXXXX concluded that she had not abstained from the use of psychoactive substances
for the requisite time period and therefore had not provided adequate evidence of rehabilitation or
reformation. June 25, 1994, Report of Psychiatric Examination at 14-15. Dr. XXXXX reiterated this
conclusion six months later at the hearing. (Tr., 84-86).

While it is theoretically possible that, the respondent has now "substantially completed her treatment
program," as asserted in her March 22, 1995 Statement, she has not supported this assertion with any
evidence. More importantly, even if she has satisfactorily completed her treatment program, she has not
totally abstained from the use of psychoactive substances for the length of time recommended by Dr.
XXXXX. Instead, the record before the Hearing Officer shows that as recently as November 5, 1994, she
has ingested alcohol to the point of intoxication. Transcript of XXXXXXXXXXXXXXXX, Personnel
Security Interview at 21-26. The respondent's relatively recent abuse of alcohol constitutes strong evidence
which conclusively rebuts her claim that she is rehabilitated. At present, the respondent could have only
abstained for a maximum of eight months which falls far short of the minimum period of abstinence
recommended by Dr. XXXXX. Therefore, even after considering the record before the Hearing Officer in
the light most favorable to the respondent, I must find that she has not presented adequate evidence of
rehabilitation.

Nor does the respondent's 23 year record of excellence as a DOE employee overcome the security
concerns raised by the derogatory information contained in the Notification Letter. Simply put, excellent
work performance alone is not sufficient to mitigate the security concerns about the respondent's judgment
and reliability that were raised by both her alcohol and drug use and lack of candor with DOE security
officials. While the respondent might be able to function as a highly effective employee, the record shows
that her substance abuse has had a negative effect on her judgment and reliability, as evidenced by her
provision of false or misleading information to DOE security officials and her operation of a motor
vehicle while under the influence. An unauthorized disclosure of sensitive or classified information poses
the same threat to national security regardless of the discloser's employment record. Therefore, evidence
that the respondent has been an excellent employee to date does not mitigate the security concerns raised
by the evidence in this case.

B. The Respondent's Request for a Stay

The respondent concedes that she has yet to complete her rehabilitation, since she requests that I stay the
review process until she has had an adequate amount of time to complete her treatment program so that
she can meet the minimum period of abstinence that Dr. XXXXX suggested was necessary to show
rehabilitation.

While I am certainly sympathetic to the respondent's concern, this is a matter of her own creation. I
therefore am unable to grant the relief requested. Under 10 C.F.R. § 710.27(c), hearing officers have some
discretion to allow the record to remain open after the receipt of the hearing transcript. However, the intent
of this provision is to allow the Local Director of Security to arrange for additional investigation on any
points which the hearing officer believes need further investigation or clarification. 10 C.F.R. § 710.26(p).
Allowing individuals time to establish a sufficient period of abstinence from psychoactive substances is
clearly not the sort of investigation or clarification contemplated by the DOE in this provision. This point
is underscored in the Preamble of the Federal Register Notice announcing the recent amendments to the
DOE security clearance regulations which specifically rejects, on national security grounds, a commentor's
request to include a provision allowing individuals to request stays of access authorization actions. 59 Fed.
Reg. 35178, 35179 (July 8, 1994).
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If DOE were to stay administrative review proceedings in order to allow individuals the opportunity to
complete their rehabilitation, it would create a situation where the process could be prolonged indefinitely,
thereby resulting in a waste of administrative resources and possible compromise of national security. It is
for these reasons that the security clearance regulations set time limits for each step of the administrative
review process. See, e.g., 10 C.F.R. § 710.9; § 710.21(a); § 710.21(b)(4); § 710.25(g) § 710.27(e). The
purpose of the hearing procedures is to allow a period within which a disinterested person can hear
testimony, review the evidence and make findings. Any extension of time during those procedures must be
consistent with that purpose. Individuals will not be allowed to abuse these procedures as a means of
creating evidence of rehabilitation. Accordingly, I will deny the respondent's request for a stay.

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the XXXXXXXXXXXXXXXX hearing
convened in this matter. In resolving the question of the respondent's eligibility for access authorization, I
have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c). After due deliberation, it is
my opinion that the respondent's access authorization should not be restored since I am unable to conclude
that such restoration would not endanger the common defense and security and would be clearly consistent
with the national interest. 10 C.F.R. § 710.27(a).

III. Conclusion

As explained in this Opinion, I find that the respondent has not established that she is rehabilitated or
reformed. I therefore am not convinced that restoring her access authorization would not endanger the
common defense and security and would be consistent with the national interest. Nor is there a reason to
grant her the alternate relief she has requested. Accordingly, I find that her access authorization should not
be restored, and her request for a stay should be denied.

George B. Breznay

Director

Office of Hearings and Appeals

Date:

<1> A "Q" access authorization (also referred to as a security clearance) is an administrative determination
that an individual is eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing:April 25, 1995

Case Number: VSA-0008

This Opinion concerns a request filed by the DOE's Office of Safeguards and Security (OSS), pursuant to
the provisions of 10 C.F.R. Part 710, for review of a March 27, 1995 Opinion of an Office of Hearings and
Appeals Hearing Officer. It was the opinion of the Hearing Officer that it is clearly consistent with the
national interest to restore the "Q" access authorization of XXXXX ("the respondent"). <1> For the
reasons that follow, I agree with that favorable opinion.

I. Procedural Background

The respondent is employed at the DOE's XXXXX. On September 23, 1994, the DOE's XXXXX
(DOE/XXXXX) issued a Notification Letter to the respondent informing him that information in the
possession of DOE created a substantial doubt concerning his continued eligibility for access
authorization. <2> Enclosure 1 to the letter specified two areas of derogatory information: (i) a mental
condition, namely, Intermittent Explosive Disorder-worsened by alcohol (IED), which, in the opinion of a
board-certified psychiatrist causes or may cause a significant defect in judgment or reliability (see 10

C.F.R. § 710.8(h)["Criterion H"]) and (ii) the respondent had been diagnosed by a board-certified
psychiatrist as suffering from alcohol abuse (see 10 C.F.R. § 710.8 (j)["Criterion J"]).

The respondent requested a hearing in order to resolve the issue of his eligibility for access authorization.
That hearing was held at XXXXXXXXXXXXXXXXXXXX on XXXXXXXXXXXXXXXX. The
respondent, his wife, and a former supervisor testified on behalf of the respondent. XXXXX, M.D., the
board-certified psychiatrist who had evaluated the respondent at DOE/XXXXX's request, testified on
behalf of the DOE.

II. Hearing Officer Opinion

The Hearing Officer concluded that restoring the respondent's clearance would not endanger the common
defense and security and would be clearly consistent with national security. See Personnel Security
Hearing, Case No. VSO-0008, 25 DOE ¶ 82,753 (1995) (the March 27 Opinion). With respect to Criterion
H, the Hearing Officer found that the respondent does not currently meet the definition of IED set forth in
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the fourth edition of the Diagnostic and Statistical Manual of Mental Disorders of the American
Psychiatric Association (DSM-IV). The Hearing Officer further found that because the incidents that gave
rise to Dr. XXXXX's diagnosis of IED occurred more than six years ago, the respondent's alleged inability
to control his temper does not constitute a significant defect in his judgment or reliability.

With respect to Criterion J, the Hearing Officer found that several of the factors that Dr. XXXXX relied
upon in his diagnosis of alcohol abuse were factually incorrect and that others were of little value in
determining whether the respondent was an alcohol abuser at the time of his psychiatric evaluation. On the
basis of these findings, the Hearing Officer questioned the accuracy of Dr. XXXXX's diagnosis. However,
he did not specifically find that diagnosis to be incorrect, and his determination that the respondent's
security clearance should be restored was not based on a finding that the respondent had never been an
abuser of alcohol. Rather, it was based on his finding that during the period since the psychiatric interview,
the respondent had sufficiently controlled his alcohol consumption and that this constituted "reformation"
within the meaning of 10 C.F.R. § 710.7(c).

III. Request for Review and Response

In a memorandum filed with the Office of Hearings and Appeals on April 25, 1995 (hereinafter "Request
for Review"), the OSS both requested review of the Hearing Officer's Opinion pursuant to 10 C.F.R. §
710.28(a) and identified the issues for review as required by 10 C.F.R. § 710.28(b). The OSS does not
dispute the Hearing Officer's findings with respect to Criterion H. However, the OSS disagrees with the
Hearing Officer's finding with respect to Criterion J. According to the OSS, the derogatory information
under Criterion J has not been resolved in view of the diagnosis of alcohol abuse by a board-certified
psychiatrist, Dr. XXXXX, who relied heavily on the respondent's "undisputed history" of alcoholism.
Moreover, the OSS asserts that there is not adequate evidence of rehabilitation in the record for the
following reasons: (i) Dr. XXXXX testified that the respondent's current level of alcohol consumption was
"high risk behavior," (ii) the respondent has not met any of Dr. XXXXX's conditions for rehabilitation or
reformation,<3> and (iii) the respondent stated that he would increase his level of alcohol consumption if
his security clearance were restored.

In accordance with the provisions of 10 C.F.R. § 710.28(b), the respondent filed a response (hereinafter
"Response") to the OSS submission. In this Response, which was received by the Office of Hearings and
Appeals on May 26, 1995, the respondent argues that the record does not support a finding that he is an
alcohol abuser under either the eight criteria relied on by Dr. XXXXX or the standards set forth in the
DSM-IV. Consequently, he asserts, it is not even appropriate to consider the issue of rehabilitation. He
does indicate, however, that he continues to drink substantially less wine than he did a year and a half ago,
i.e., prior to the psychiatric evaluation.

IV. Discussion

As an initial matter, I agree with OSS that there is sufficient evidence in the record to invoke Criterion J.
That criterion pertains to derogatory information that an individual has "[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist, other licensed physician or a
licensed clinical psychologist as being alcohol dependent or as suffering from alcohol abuse." 10 C.F.R. §
710.8(j). The respondent meets the first prong of Criterion J since he previously has been "a user of
alcohol habitually to excess." At the hearing, he acknowledged that he consumed alcohol to excess while
he was stationed in Vietnam:

My Marine Corps drinking. Oh, yes, guilty as charged. Two years I was in Vietnam. For two years I drank
every ounce of alcohol I could get my hands on.

***

When I was in the Marine Corps in Vietnam, if I would have had more alcohol, I would have drank more
alcohol, and I probably would have done that on a daily basis.
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Transcript of January 25, 1995 Hearing (hereinafter "Tr.") at 176.

I also find that the second prong of the Criterion J standard has been satisfied since the individual "has
been diagnosed by a board-certified psychiatrist ... as suffering from alcohol abuse." It is undisputed that a
board-certified psychiatrist, Dr. XXXXX, diagnosed the respondent as an alcohol abuser. However, it is
clearly within the Hearing Officer's authority to ascertain whether the factual bases underlying that
diagnosis are accurate and reasonably related to that diagnosis, and whether that diagnosis is an adequate
basis, given all the other information in the record, for revocation or denial of a security clearance. See,
e.g., 10 C.F.R. §§ 710.7(a), 710.27(c). Thus, the Hearing Officer in the present case was entitled, given his
regulatory responsibilities, to evaluate the information upon which Dr. XXXXX's diagnosis was based.

As a result of his examination of the evidence in this case, including the testimony at the hearing, the
Hearing Officer had serious reservations about the accuracy of Dr. XXXXX's diagnosis, and he did not
make an express finding with respect to whether that diagnosis satisfied Criterion J. After reviewing the
entire record, I have concluded that there was a reasonable basis for Dr. XXXXX's diagnosis at the time of
the evaluation and that therefore the second prong of Criterion J has been met. In reaching this conclusion,
I have given deference to those factual findings of the Hearing Officer based upon testimony at the
hearing and his assessment of the credibility of the witnesses. I have also given deference to the expert
opinion of Dr. XXXXX, to the extent that it was based upon established facts in the record. In this regard,
I find that among the eight factors relied upon by Dr. XXXXX in his psychiatric evaluation report and
testimony, there is significant factual information upon which he could reasonably reach his diagnosis that
the individual was an alcohol abuser at the time of the psychiatric evaluation.

Four of the factors were factually undisputed, although their significance was challenged. These factors (as
numbered in Dr. XXXXX's psychiatric evaluation report), and my evaluation of them, are as follows:

1) The respondent's then consumption of three glasses of wine per evening and double that amount two to
three times a month, in addition to occasional larger amounts. While the respondent asserted that his
previous usual consumption of approximately three glasses of wine every evening was not abusive, his
main argument, and the conclusion of the Hearing Officer, was that the respondent was not consuming this
level of alcohol at the time of the hearing and for more than a year prior to it. I accept the Hearing
Officer's finding of fact with respect to the respondent's current level of alcohol consumption. However, I
also find that Dr. XXXXX reasonably concluded that the respondent's level of alcohol consumption during
the period immediately preceding the psychiatric evaluation supported his diagnosis of alcohol abuse,
particularly in view of the frequency with which the respondent consumed more than three glasses of wine
in an evening.

3) That the respondent drank heavily while a United States Marine stationed in Vietnam during a two-
year period in the late 1960s. The Hearing Officer agreed with Dr. XXXXX that this factor might be
important for understanding the pattern of the respondent's history with alcohol, March 27 Opinion at 9,
but concluded that the respondent's heavy drinking under extreme conditions more than 25 years ago was
of little value in assessing his current condition. Id. at 12. At the hearing, Dr. XXXXX acknowledged that
this was an unusual situation, and stated that he would not have diagnosed the individual as an alcoholic
based solely upon this period of heavy drinking. Tr. at 202-03. Because this period was not the only time
that the respondent engaged in excessive drinking, I find that Dr. XXXXX reasonably included it as a
factor in support of his diagnosis. As for the long period of time that has elapsed since that period, I agree
with the respondent that this is a "mitigating factor" (see Tr. at 176), and I therefore shall consider it in my
evaluation as to whether his security clearance should be restored.

6) That the respondent once tested himself by suspending his drinking. Since he agreed with Dr.
XXXXX's testimony that an alcohol abuser might experiment with abstinence, but also recognized that a
non-abuser might also try abstinence, the Hearing Officer gave this factor "moderate weight." March 27
Opinion at 10, 12. I find nothing in the record, including the respondent's Response, which would cause
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me to question the Hearing Officer's opinion on this issue.

8) A family history of alcohol problems in that the respondent's father is an alcoholic. On the basis of his
acceptance of the "majority view" that a family history of alcoholism increases the likelihood that a person
will have alcohol problems, the Hearing Officer also assigned moderate weight to this factor. March 27
Opinion at 11, 12. In his Response, the respondent asserts that this factor is "of dubious provenance and
which I am not even in control of." It is not clear what the respondent is asserting is of "dubious
provenance" since he has acknowledged that his father is an alcoholic. Tr. at 67. If he is referring to the
familial component of alcoholism, there is expert testimony from Dr. XXXXX upon which the Hearing
Officer could reasonably base his finding. See Tr. at 147; see also Psychiatric Evaluation at 8. While the
respondent is correct that he has no control over this factor, he does have control over the level of his
drinking. To the extent that he has managed to control his drinking, the Hearing Officer correctly
moderated the weight given to this factor.

The Hearing Officer gave no weight to the other four factors relied on by Dr. XXXXX, finding for the
most part that they were based upon misunderstandings. As indicated below, I accept the Hearing Officer's
findings with respect to purely factual matters, but disagree with some of his conclusions:

2) The respondent's statement to Dr. XXXXX that during the last 15 years he had drunk to the level of
intoxication "lots and lots and lots." The Hearing Officer accepted the respondent's testimony at the
hearing that, when he made that statement, he was referring to the number of times that he had consumed
even one or two drinks. The respondent had testified that his statement to Dr. XXXXX was based, not
upon his own definition of "intoxication," but on the definition that he thought Dr. XXXXX wanted him to
use. Tr. at 31-32. It seems strange to me that the respondent, who appears from the record to be quite
assertive, would not question Dr. XXXXX's supposed definition that was so vastly different from his own.
Nevertheless, I find that there was sufficient testimony by the respondent and his wife to support the
Hearing Officer's findings that the second factor relied on by Dr. XXXXX was based on a
misunderstanding and that the individual has in fact been intoxicated only a few times since his discharge
from the Marines, with the most recent incident occurring in 1990.

4) That the respondent has on many occasions lost control over his drinking and has lost track of his
intake. The Hearing Officer agreed with Dr. XXXXX that the respondent occasionally lost count of how
many drinks he has consumed, but concluded that there was no reason to believe that this implies that the
respondent had lost control over his drinking. March 27 Opinion at 9, 12. I accept that a person can lose
count of his drinks without necessarily losing control. It is also possible for someone to keep track of his
intake and still lose control by drinking more than he intended. In the present case, Dr. XXXXX found
both of these factors, losing track of intake and losing control, to be present and included both in his
diagnosis of alcohol abuse. In my view, Dr. XXXXX's opinion about the respondent's loss of control was
not mere speculation, as suggested by the Hearing Officer. It was based on his considerable experience in
the areas of alcoholism and substance abuse and statements made by the respondent that the Hearing
Officer found to be factual. The Hearing Officer found that during the period prior to the psychiatric
evaluation the respondent usually shared a 750 ml. (25.36 ounce) bottle of wine at dinner almost every
night with his wife, with the former drinking three 5-ounce glasses. Id. at 7-8. However, the respondent
stated to Dr. XXXXX that there were times that he started pouring himself a fourth glass when his wife
hadn't had any, not "recall[ing] having snorted down two." Id. at 9 (citing Psychiatric Evaluation at 5).
<4> From this statement, Dr. XXXXX concluded that the respondent both lost control over his drinking
and lost track of his intake. Tr. at 142. Since the factual basis existed for his opinion, I find that Dr.
XXXXX properly relied on both of these factors in support of his diagnosis of alcohol abuse. <5>

5) That the respondent "has had multiple affective changes under the influence of alcohol." The Hearing
Officer found that Dr. XXXXX's conclusion was based upon his misunderstanding of a statement made by
the respondent at the psychiatric evaluation. Specifically, the Hearing Officer found that the respondent
had not stated that incidents in which he struck his wife and family were caused by his consumption of
alcohol. March 27 Opinion at 9-10,12. While I accept the Hearing Officers's finding with respect to this
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misunderstanding about what the respondent said, I do not find that this is a sufficient basis to reject Dr.
XXXXX's opinion that on numerous occasions the respondent had behaved abusively toward family
members as a result of his alcohol consumption. The respondent acknowledged that, on virtually all
occasions in which he physically struck his wife and other family members, he had been drinking. Tr. at
192, 193, cited in March 27 Opinion at 9. He also admitted that alcohol occasionally takes away his good
judgment and inhibitions. Tr. at 62, 180, cited in March 27 Opinion at 9. There was thus a sound factual
basis for Dr. XXXXX's relying on this factor in his diagnosis. <6> His expert opinion is entitled to greater
weight than the self-serving opinion of the respondent, even when augmented by the equally self-
interested opinion of his wife. <7> The Hearing Officer also did not give any weight to this factor because
the last incident of domestic violence occurred approximately six years prior to the hearing. However,
while the length of time that had elapsed may appropriately be considered in mitigation, I do not find that
it provides a basis for rejecting Dr. XXXXX's opinion on this issue.

8) Worries expressed by the respondent's wife and mother over his alcohol intake. The Hearing Officer
recognized the potential relevance of concerns of alcohol consumption expressed by members of one's
family. However, based on the testimony of the respondent that his mother would be concerned about any
level of drinking because she is a teetotaler, the Hearing Officer accorded no weight to the statements
made by the respondent's mother to the personnel security investigator in this case. March 27 Opinion at
10-11, 12. The Hearing Officer also gave no weight to this factor because the respondent's wife testified
that she was not concerned about her husband's overall alcohol consumption. Id. at 11, 12. I find that the
Hearing Officer's findings in this regard were reasonable in view of his assessment of the credibility of the
undisputed testimony of the respondent and his wife.

Despite my finding that the Criterion J standard has been met, it is my opinion that the Hearing Officer's
recommendation that the respondent's access authorization be restored was reasonable. Specifically, I find
that his recommendation is in accordance with Section 710.7(a), which states that:

The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.

10 C.F.R. § 710.7(a). Among the factors which the regulations state should be considered by all DOE
officials in cases concerning an individual's eligibility for access authorization are the following:

[T]he nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

10 C.F.R. § 710.7(c); see also 10 C.F.R. § 710.27(a).

After carefully considering the transcript of the testimony at the hearing and all other information in the
record of this case in view of these factors, it is my opinion that there is sufficient evidence of the
respondent's reformation and other mitigating factors to justify restoration of the respondent's security
clearance.

As an initial matter, it is my opinion that, under the circumstances of this case, the Hearing Officer had a
reasonable basis for finding reformation. The Hearing Officer based his finding primarily on the fact that
the respondent had reduced his alcohol consumption since the psychiatric evaluation. <8> Neither the
DOE Counsel at the hearing nor the OSS in its Request for Review has disputed the respondent's
testimony that he reduced his consumption of wine from an average of three glasses each evening (and
greater amounts once or twice a month) to about one 25-ounce bottle per week and has maintained that
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level for more than a year. Moreover, Dr. XXXXX testified that this level of alcohol consumption is "not
an abusive one." Tr. at 202. While Dr. XXXXX testified that the respondent's continued use of alcohol is
"high risk behavior," Tr. at 166, 202, he also testified that "a very small number" of alcoholics can control
their drinking. Tr. at 165. <9> However, based on his experience working with a large number of
alcoholics, Dr. XXXXX indicated that there was no basis upon which he could find that the respondent fell
within that small group of alcoholics who are able to control their drinking. Tr. at 165-67. Unlike his
diagnosis of alcohol abuse, which was based solely on the respondent's individual case history, his opinion
as to rehabilitation or reformation, albeit an informed one, was nevertheless essentially a statistical
prediction as to the unlikelihood of the individual's maintaining controlled drinking.

In contrast, the Hearing Officer's opinion that the respondent had reformed was based on his evaluation of
the respondent's testimony and the other evidence in the record pertaining to his reduced alcohol
consumption. The evidence of the respondent's protracted period of drinking at non-abusive levels was
striking. It is a pertinent behavioral change that is just one of several significant mitigating factors that
support the Hearing Officer's recommendation that the respondent's clearance be restored. <10> The others
are (i) the only period in which the respondent seriously abused alcohol on a regular basis was more than a
quarter of a century ago when he was serving his country in the Vietnam war, (ii) the most recent period
in which the respondent engaged in serious antisocial behavior (assaulting his wife) while drinking was
approximately six years ago, and (iii) the last time the respondent drank to the point of intoxication, as that
term was defined by him at the hearing, was in 1990. These factors, which pertain to the frequency and
recency of the respondent's abusing alcohol, are of paramount importance in resolving the ultimate
question as to the respondent's eligibility for access authorization. <11> See 10 C.F.R. § 710.7(a) and (c).

In assessing the "nature, extent and seriousness of the [respondent's] conduct," Section 710.7(c), I also find
significant the undisputed testimony of his former supervisor that the respondent never exhibited any
alcohol-related problems on the job in terms of attendance, fitness for duty and punctuality, even when he
would be called to work late at night, early in the morning or on weekends. See Tr. at 110-12. Finally, I
believe it to be relevant and material that the respondent has never been arrested for driving under the
influence of alcohol or any other alcohol-related offense. <12> Thus there is no evidence in the record of
the type of poor judgment exhibited by behavior such as excess drinking and driving that has been found
in other cases in which hearing officers have recommended the revocation or denial of security clearances
under Criterion J. See, e.g., Personnel Security Hearing, Case No. VSO-0018, 25 DOE ¶ 82,758 (May 22,
1995).

In my view, none of the above factors in and of itself would be sufficient to mitigate the derogatory
information under Criterion J in this case. However, when considered together, I believe they are
sufficient to overcome the security concerns presented by the respondent's prior alcohol abuse. I am
therefore of the opinion that the Hearing Officer correctly concluded that restoring the respondent's
clearance would not endanger the common defense and would be clearly consistent with the national
security, and that therefore his access authorization should be reinstated.

George B. Breznay

Director

Office of Hearings and Appeals

[On October 19, 1995, the Director, Office of Security Affairs, made a final determination to revoke the
individual's Department of Energy access authorization.]

<1> A "Q" access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization, security clearance, or "Q" clearance.

<2> DOE/XXXXX had suspended the respondent's access authorization on July 18, 1994.
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<3> As noted in the Request for Review, Dr. XXXXX had recommended (i) total alcohol abstention for a
minimum of one year, (ii) attendance at Alcoholics Anonymous, and (iii) attendance at an Employee
Assistance Program education course.

<4> In testifying about this statement, the respondent made it clear that he was referring to a situation in
which he was about to drink the last glass of wine in the bottle. See Tr. at 35-36. Presumably, in that
situation, his glass had been filled with more than five ounces of wine per drink.

<5> Although the discussion in the Psychiatric Evaluation and in the March 27 Opinion revolved around
the respondent's statement about drinking more than his share of wine at dinner, there was other testimony
in the record which supports Dr. XXXXX's conclusion about the respondent's losing track and losing
control . For example, in discussing wine tastings that he has attended, the respondent stated: "[I]t's hard
for you to keep track because you're drinking this much of a million and a half wines. So it's hard for you
to keep track of what it is you have been drinking, and how much and all that." Tr. at 65. Dr. XXXXX's
conclusion is also supported by the respondent's statement that part of his wife's "job" is to see that he
doesn't drink too much. Tr. at 34.

<6> This factor is also relevant to Dr. XXXXX's opinion regarding the applicability of the DSM-IV
alcohol abuse standards to the respondent. Although the DSM-IV was not cited in the Psychiatric
Evaluation, during the hearing Dr. XXXXX stated that because of this abusive behavior at home, the
respondent fell within the DSM-IV definition of a substance abuser. Tr. at 197-99. Specifically, he relied
on the criterion that finds substance abuse if in a given 12-month period, repeated alcohol use has
continued "despite having persistent or recurrent social or interpersonal problems caused or exacerbated by
the effects of the [alcohol]." Id. (referring to DSM-IV at 182-83). The Hearing Officer questioned the
applicability of the DSM-IV standard since the respondent's social and interpersonal problems occurred at
least six years ago. March 27 Opinion at 12. However, the DSM-IV does not specify how recently the 12-
month period must have occurred.

<7> The Hearing Officer found Dr. XXXXX's opinion that excessive alcohol use can contribute to general
aggressiveness to be "highly speculative" with respect to the respondent. March 27 Opinion at 10. I accept
that finding with respect to aggressive incidents that occurred while the respondent was not drinking. See
n. 12, infra. However, I do not find anything speculative about Dr. XXXXX's opinion with respect to the
specific incidents of aggressive behavior that occurred while the respondent was drinking.

<8> While the March 27 Opinion refers to a 15-month period of controlled drinking, in fact only a little
more than 13 months elapsed between the psychiatric evaluation on XXXXX and the hearing on XXXXX.
No evidence regarding the respondent's drinking was entered into the record after the hearing. As indicated
above, however, the respondent asserts in his Response that he has continued to control his drinking.

<9> Dr. XXXXX also referred to a Rand Corporation study that found that three percent of alcoholics
could return to social drinking. Tr. at 159-60.

<10> In the course of its argument that there are not sufficient mitigating factors in this case, the OSS
takes issue with the statement in footnote 8 of the March 27 Opinion that, even if the respondent were
consuming alcohol at the same level as when he was interviewed by Dr. XXXXX and was properly
diagnosed as an alcohol abuser, it might still be appropriate to restore his clearance depending on the level
of his alcohol consumption. Request for Review at 2. I would be inclined to agree with OSS that under
those circumstances there would not be an adequate basis for restoring the respondent's security clearance.
However, since the Hearing Officer found that the respondent was not currently consuming alcohol at his
previous level, his statement in footnote 8 is dictum and need not be addressed at the present time.

<11> Like the OSS, I am concerned about the respondent's statement that, if his security clearance is
restored, he intends to increase his level of wine consumption although not to his previous level. As I
indicate in the previous footnote, if the respondent were still drinking at the previous level, I might reach
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a very different conclusion in this case. However, I do not find that this statement alone undermines the
mitigating factors in the respondent's favor.

<12> The respondent testified that he never had any alcohol-related arrests, Tr. at 214, and this was not
disputed by DOE Counsel or contradicted by any information in the record. At the hearing, Dr. XXXXX
stated that the respondent's "heightened sense of irritability" because of alcohol abuse might have been
related to an isolated incident in October 1988 in which the respondent, who had not been drinking,
assaulted his neighbor and was subsequently charged with a felony and two misdemeanors. Tr. at 153-54.
However, he conceded that it was not clear that this incident, which resulted in the respondent's pleading
guilty to Second Degree Criminal Trespass (a misdemeanor), would meet the DSM-IV criterion for a
substance-related legal problem. Tr. at 198.
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under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Request for Review

Name of Petitioner: Office of Security Affairs

Date of Filing: April 25, 1995

Case Number: VSA-0011

This determination considers a Request for Review filed by the Office of Security Affairs (OSA) of the
Department of Energy (DOE), concerning the eligibility of XXXXX (hereinafter referred to as "the
individual") to hold a level "Q" access authorization under regulations set forth at 10 C.F.R. Part 710.<1>
The DOE/XXXXX Operations Office (DOE/XXXXX) determined that the "Q" access authorization
previously granted to the individual should be suspended, and initiated the present administrative review
proceeding. However, the individual requested administrative review of this action before a Hearing
Officer and, on March 22, 1995, the Hearing Officer assigned by the DOE Office of Hearings and Appeals
issued an Opinion that the individual's access authorization should be restored. In its Request for Review,
OSA requests that the Opinion be reviewed on the basis of certain matters raised in its submission.

I. Background

The individual has been employed by
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX,
the Department of Energy (DOE) contractor that operates the XXXXXXXXXXXX, in
XXXXXXXXXXXXXXX, since 1976. At that time, the individual also received a "Q" clearance enabling
her to work at the facility. In 1993, the DOE/XXXXX Operations Office (DOE/XXXXX) Personnel
Security Division began a re-investigation into the individual's background. As part of this re-
investigation, the Personnel Security Division conducted a Personnel Security Interview (PSI) with the
individual and initiated a DOE-sponsored mental evaluation of the individual by a board-certified
psychiatrist. Following the issuance of the psychiatrist's evaluation, the Director of the Personnel Security
Division of DOE/XXXXX determined that information uncovered during the investigation was
substantially derogatory and created questions regarding the individual's eligibility for access
authorization. Accordingly, the DOE/XXXXX's Manager suspended the individual's level "Q" access
authorization and obtained authority from the Director of the Office of Safeguards and Security to initiate
an administrative review proceeding.

The administrative review proceeding was commenced by the issuance of a September 9, 1994 letter
which notified the individual that the information possessed by the DOE created a substantial doubt
concerning her continued eligibility for a "Q" access authorization. I will hereinafter refer to this letter as
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the Notification Letter. In accordance with 10 C.F.R. § 710.21, the Notification Letter included a
statement of derogatory information possessed by the DOE, within the purview of potentially disqualifying
criteria set forth in 10 C.F.R. § 710.8(h), i.e. that the individual has an illness or mental condition of a
nature that in the opinion of a board-certified psychiatrist, other licensed physician, or a licensed clinical
psychologist, causes, or may cause, a significant defect in her judgment or reliability. According to the
Notification Letter, DOE/XXXXX reached this determination based on its finding that on
XXXXXXXXXXXXXX, Dr. XXXXX, a DOE-sponsored psychiatrist evaluated the individual and then
issued a psychiatric report that the individual has a mental condition, diagnosed as "Major Depression,
Recurrent, which causes or may cause a significant defect in her judgment or reliability." (As discussed
below, the Notification Letter's characterization of this critical finding as coming from Dr. XXXXX'
"psychiatric report" is somewhat misleading.) In addition, the Notification Letter identifies medical records
maintained by XXXXX, the individual's personal physician and XXXXX, which report several instances
in which the individual was treated for depression.

The Notification Letter also informs the individual that she was entitled to a hearing before a Hearing
Officer in order to resolve the substantial doubt regarding her continued eligibility for access
authorization. Accordingly, on September 29, 1994, the individual filed a request for a hearing with the
DOE/XXXXX Manager. The DOE/XXXXX forwarded the individual's request for a hearing to OHA and
a Hearing Officer was assigned.<2> The hearing was convened in XXXXXXXXXXXXXXX on
XXXXXXXXXXXXXXXX, and ten witnesses were called to testify. Pertinent to the present review, the
witnesses included: (1) XXXXX, MD, the individual's psychiatrist; (2) XXXXX, MD, the DOE
psychiatrist; and (3) XXXXX, the individual's current supervisor.<3> The transcript that was taken of the
hearing shall be cited as "Tr."

II. Opinion of the Hearing Officer

On March 22, 1995, the Hearing Officer issued the Opinion, 10 C.F.R. § 710.27, setting forth his
determination that restoration of the individual's access authorization will not endanger the common
defense and security and is clearly consistent with the national interest. Personnel Security Hearing, Case
No. VSO-0011 (March 22, 1995) ("Opinion"). According to the Hearing Officer, this judgment is based
upon careful consideration of the factors prescribed in 10 C.F.R. § 710.7(c), i.e. the nature, extent, and
seriousness of the individual's mental condition; the circumstances surrounding her mental condition; the
frequency and recency of her depressive episodes; her potential for being susceptible to pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence of her depressive episodes; and any
other relevant and material factors. Opinion at 5. The application of these factors by the Hearing Officer
warrants greater examination.

In considering the individual's condition, the Hearing Officer initially makes a number of Findings of Fact,
most notably that: (1) since 1973, the individual has been treated for depression by counseling and/or drug
therapy, periodically under the care of psychologists and physicians, including psychiatrists; (2) in

September 1992, the individual voluntarily admitted herself into a hospital psychiatric ward following her
complaint to her physician of a sensation, apparently induced by antidepressant medication, that bugs were
crawling all over her; (3) in December 1993, the individual attempted suicide by drug overdose having
become despondent following a Personnel Security Interview (PSI) conducted by XXXXXXXXXXXXX,
a Personnel Security Analyst; and (4) in August 1994, the individual was again hospitalized for psychiatric
treatment. See Opinion at 4. Thus, it is undisputed that the individual suffers from recurrent major
depressive disorder. Further, the record shows unanimity that there is a significant likelihood that an
individual diagnosed with recurrent major depression will have additional episodes.<4> However, as
explained below, there is a divergence of opinion regarding the level of increased security risk that would
be posed by the individual if she were to suffer another episode of major depression.

According to Dr. XXXXX, the DOE consultant psychiatrist, when he evaluated the individual's condition,
he perceived "no reason to think that she has defective judgment or that she is not reliable." Opinion at 7,
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quoting DOE Exhibit H at 4. However, Dr. XXXXX later agreed to sign a "SYNOPSIS" that was prepared
for Dr. XXXXX' signature by XXXXXXXXXXXXX, a Personnel Security Analyst, and which
contradicts Dr. XXXXX' initial opinion following his evaluation. According to Jackson's "SYNOPSIS,"
the individual's depression has a substantial likelihood of returning and causing a significant defect in her
judgment or reliability and, based upon the information contained in her personnel security file and [Dr.
XXXXX'] evaluation, she has experienced a significant defect in her judgment or reliability. During the
hearing, Dr. XXXXX attempted to explain this apparent discrepancy in his diagnosis by stating that in the
second instance he was responding to a hypothetical question raised by XXXXXXX, that "if this is a
person in a major depressive episode, is there likely to be a deficiency in her function, and the answer is
yes." Tr. at 164.

By contrast, the individual's current psychiatrist, Dr. XXXXX, takes a markedly different view concerning
the individual's judgment and reliability, based upon approximately twelve visits with the individual and
her medical records.<5> At the hearing, Dr. XXXXX testified that the individual's type of depression,
recurrent major depression without any symptoms of temporary psychotic states, does not affect memory,
the ability to calculate, or rationality, and that her condition characteristically does not cause a defect in
judgment. Tr. at 60, 85.<6> While Dr. XXXXX acknowledged that "there would be some areas of
judgment that could be impaired," it is his opinion that the areas where the individual's judgment might
become impaired would not increase the likelihood of her being a security risk. Tr. at 85. In fact, Dr.
XXXXX stated that if the individual were to experience another depressive episode, her condition would
result in her exacting greater care and having greater concern regarding judgments and decisions. Tr. at
61, 85. If anything, Dr. XXXXX contends that the individual would tend to doubt herself, question herself,
and be very careful to make sure that any decision she made was a correct decision. Tr. at 61.

Moreover, Dr. XXXXX believes the individual to be a "very concerned, conscientious, diligent person
who is always extremely careful." Tr. at 63. The Hearing Officer noted in the Opinion that this view was
shared by six co-workers who testified at the hearing that, despite her condition, the individual was a
"conscientious," "top notch," "good" employee who is "particularly thorough," "diligent" and "a
perfectionist" when it comes to security matters. Opinion at 11, citing Tr. at 191-192, 206-207, 213-214,
225, 232, 243-245. As will be discussed further below in considering the Request for Review, one of the
co-workers who testified was XXXXX, the individual's supervisor since her clearance was suspended.

In reaching the determination that the individual's access authorization should be restored, the Hearing
Officer stated regarding Dr. XXXXX' adverse security assessment of the individual: "I find Dr. XXXXX'
explanation for his "amended" diagnosis to be confusing, contradictory, and ultimately unconvincing."
Opinion at 8. The Hearing Officer found evidence to support a finding that the Personnel Security
Specialist influenced Dr. XXXXX to change his original diagnosis, in part based upon erroneous
information.<7> Thus, the Hearing Officer determined that Dr. XXXXX's testimony was more convincing
since "Dr. XXXXX's diagnosis is not based on a hypothetical question posed in only general terms by a
security analyst, but is based on repeated visits, a significantly longer clinical evaluation of the individual
and actual consideration directed to her specific personality traits." Id. at 9. On this basis, the Hearing
Officer concludes in the Opinion:

While the individual's depressive episodes and her attempted suicide have caused serious questions to be
raised concerning the risk that she might compromise national security, I find that her type of depression,
her psychiatric profile, her work record, her openness, and her efforts at rehabilitation all indicate that
restoring her access authorization will not endanger the common defense and security and would be clearly
consistent with the national interest. Specifically, should she experience a recurrence of depression, I am
convinced that it will not affect her judgment or reliability and there is no indication from her work record
that it ever has. In fact her psychiatric profile indicates that the individual might actually show less
potential to be pressured, coerced, or exploited while under duress. Tr. at 61, 85. For these reasons, I find
that the individual's access authorization should be restored.

Id. at 12.
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III. Request for Review

In its Request for Review, the OSA asserts that "there are still undisputed facts which tend to cast doubt as
to [the individual's] continued eligibility for access authorization." Request for Review at 3. Specifically,
the OSA raises two matters upon which it bases its position that the individual's eligibility warrants further
review and the determination reached in the Opinion should be reconsidered. First, noting that there is
agreement that a future recurrence of depression is likely, the OSA "question[s] how, as Dr. XXXXX
asserts, an episode of depression and judgment impairment would make a person less of a security risk."
Id. Second, the OSA refers to the testimony of XXXXX, the individual's supervisor, in which he stated
that there are days when he has talked on the phone with the individual when she was depressed and, at
those times, he felt that the individual "wouldn't need to be at work" and he wouldn't feel comfortable with
the individual working "on the line" and "hands on." Id. citing Tr. at 234, 240. The OSA states that "[i]n
light of these statements, as well as the somewhat conflicting findings of Drs. XXXXX and XXXXX, we
feel [the individual] has not established that restoring her access authorization would be clearly consistent
with the national interest as required under 10 C.F.R. § 710.7(a)." Id.

I have carefully considered the record established in this proceeding, the Opinion of the Hearing Officer
and the matters raised by the OSA in the Request for Review. After due deliberation, I find that the
Opinion reflects "a comprehensive, common-sense judgment, made after consideration of all relevant
information," 10 C.F.R. § 710.7(a), and accordingly should not be disturbed. Further, for the reasons
discussed below, I find that the security concerns raised by the OSA in the Request for Review are
satisfactorily resolved by the evidence in the record, and that the Hearing Officer's recommendation to
restore the individual's access authorization should be affirmed.

The OSA states that it is unable to understand Dr. XXXXX's assessment of the security risk that would be
presented by a recurrence of the individual's condition. However, I find that Dr. XXXXX fully explained
this matter in his testimony:

In major depressions, when psychotic impairment occurs, the nature of the judgment impairment is usually
based on the lowered mood state. So, for example, the person may consider that they have some dreadful
illness, such as a cancer, that is causing them to become very sick and be at risk of dying, a person may
have feelings of great guilt and self-recrimination that are quite disproportionate to any behavior that ever
generated that sense of guilt, and a person may hallucinate in those states and hear voices telling them that
they are bad, that they are wrong, that they've done evil things and so forth.

Now, the whole direction of those types of impairments is to cause the person to become more doubting of
themselves, to question themselves more, to see them -- to be very concerned about any actions that they
might take and so forth; and, if anything, the judgment impairment would make a person less and less and
less of a security risk in the sense that they would not be prone to being persuaded by other persons to
share information because the sense of guilt about even minor infractions is so enormous, so that the risk,
in my judgment, would be lessened.

Tr. at 86-87. I find nothing in the record which leads me to doubt Dr. XXXXX's professional judgment.
For the same reasons stated by the Hearing Officer in the Opinion, I accord little weight to the conflicting
judgment of Dr. XXXXX in view of the dubious circumstances under which it was rendered. Indeed, I
note that the OSA itself states in its present Request for Review that "this office, too, questions Dr.
XXXXX' explanation as to the alleged discrepancies in his opinion." Request for Review at 3. Finally,
while the OSA is apparently uncomfortable with Dr. XXXXX's judgment that the security risk attached to
the individual is "lessened" during a episode of depression, it is not necessary that I fully embrace that
particular judgment in considering the individual's access authorization eligibility. Rather, the critical
inquiry is whether the individual's security risk is in fact "increased" to an unacceptable degree during such
an episode. In that regard, my review of the record weighs in favor of the Hearing Officer's determination
that the individual does not pose an unacceptable security risk.
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Turning to the second matter raised by the OSA Request for Review, I find, having reviewed the overall
testimony of XXXXX in context, his testimony does not bear negatively on the individual as a security
risk. To the contrary, XXXXX testified that "[the individual] is an excellent worker," and responded "Yes"
when asked whether he believed that the individual is qualified to retain a "Q" access authorization. Tr. at
232. XXXXX elaborated further that "[the individual] is very trustworthy, . . . very competent at the tasks
that I have given her to do, very timely in her response to any questions, and I wouldn't have any
problems giving her any classified information." Tr. at 232-33. As found by the Hearing Officer, this
assessment of the individual is shared by other co-workers. See Opinion at 11. Although XXXXX testified
that he would not like to have the individual report to work when she was depressed, there is nothing in
the record to suggest that possibility. Instead, the evidence supports the Hearing Officer's finding that the
individual has a good understanding of her condition and has consistently received treatment, reported her
condition, and continued at all times to perform her job well. Id. at 12 (see note 12).

The OSA's Request for Review focused on XXXXX statement that he would not be comfortable with the
individual working on the line and hands on when she was depressed. Tr. at 238. However, XXXXX later
removed any doubt he might have raised about the individual's fitness by stating that the individual's lack
of capacity to perform that type of work, to which she is not assigned, did not make her more of a security
risk. Tr. at 239. Since she does not do that kind of work, I find XXXXX statement (that he would not feel
comfortable with the individual working on the line) to be irrelevant to the present case.

The ultimate issue is whether restoring the access authorization of this individual "would not endanger the
common defense and security and would be clearly consistent with the national interest," even if she
suffers from a mental illness that may recur. What if the individual does have a recurrence of severe
depression--will it affect her judgment and reliability in such a way as to render her an unacceptable
security risk? This question was addressed by Dr. XXXXX when he testified that in his opinion, the
individual would be less--not more--of a security risk while she was in the midst of a depressive episode.
Although this conclusion initially may seem counter-intuitive to a lay person, I find Dr. XXXXX's expert
psychiatric explanation convincing, namely that the nature of the impairment during an episode of
depression would make this individual even more careful and guarded than she normally is. In addition,
Dr. XXXXX's assessment was initially uncontroverted by DOE's consulting psychiatrist, Dr. XXXXX. The
only evidence to the contrary is the bizarre Jackson "SYNOPSIS," a purported psychiatric "opinion"
written by a layman that never even considered the individual's specific medical condition.

Finally, it is clear from the evidence that the individual's condition is in remission, and she and her current
physicians are managing it well through proper medication and psychotherapy. This is significant because
the medical records in the record of this proceeding create the distinct impression that the individual's
specific mental condition had never been properly diagnosed or treated until she came under the care of
Drs. XXXXXXXXX and XXXXX, beginning in January 1994. In addition to the benign nature of the
possible impairment (as explained by Dr. XXXXX), the individual's ability to manage her mental
condition in a responsible way is an important factor that weighs in favor of restoring her clearance. From
a security standpoint, it is important to consider an individual's willingness and ability to exercise personal
responsibility to control the adverse effects of any significant medical condition in order to prevent an
unacceptable risk. This principle underlies the DOE's Employee Assistance Program Referral Option
(EAPRO) for clearance holders who have substance abuse problems, which, like the individual's
condition, are considered "mental illnesses" under the DSM-IV and 10 C.F.R. § 710.8(h). Since this
individual is a valued employee, and she is willing to admit the existence of the problem and able to act in
a responsible manner to pursue a course of proper medical treatment to reduce the risk to an acceptable
level, I am convinced that the security concerns are resolved, and her DOE access authorization should be
restored.

Based upon the foregoing, I concur with the Opinion of the Hearing Officer. Pursuant to 10 C.F.R. §
710.28(d), it is my opinion based upon a review of the record and having considered the specific issues
raised in the Request for Review that restoring the individual's access authorization will not endanger the
common defense and security and will be clearly consistent with the national interest. The regulations
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specify that within 30 days of receipt of this opinion, the Director, Office of Security Affairs, will make a
final determination regarding restoration of the individual's access authorization based upon a complete
review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs, shall through the
Director, Office of Safeguards and Security, inform the individual and his counsel or representative in
writing of the final determination and provide a copy of the present opinion. Copies of the correspondence
shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel, and any
other party. In the event of an adverse determination, the correspondence shall indicate the findings by the
Director, Office of Security Affairs, with respect to each allegation contained in the Notification Letter. 10
C.F.R. § 710.28(f).

Thomas O. Mann

Deputy Director

Office of Hearings and Appeals

Date:

* * * * *

[On December 26, 1995, this proceeding was terminated from administrative review processing prior to a
final determination by the Director, Office of Security Affairs]

<1> A level "Q" access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2> After informing the parties and obtaining their agreement, the OHA Director served as the Hearing
Officer in this case; subsequently, he delegated the responsibility for deciding the present request for
review to an OHA Deputy Director. See 10 C.F.R. § 710.28.

<3> The Hearing Officer conducted a prehearing tele-conference with the parties on January 11, 1995. At
that time, the parties agreed that all of the documentary material they had exchanged would be stipulated
into evidence.

<4> As noted in the Opinion, recurrent major depression once diagnosed after a single episode has a 50
percent chance of recurrence. In cases involving individuals who have had more than two episodes, the
likelihood of the individual experiencing additional episodes increases to around 80 or 90 percent. Tr. at
121. See also, American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders
Fourth Edition, 341-342 (1994).

<5> As of the date of the hearing, Dr. XXXXX had treated the individual approximately twelve times
since November 1994. The individual had been treated by Dr. XXXXX's clinic partner, Dr. XXXXX, from
January 1994 until Dr. XXXXX passed away in November 1994. Tr. at 57. In rendering his opinion, Dr.
XXXXX had accessed and reviewed the individual's prior medical records as well as those of Dr.
XXXXXXXX.

<6> Dr. XXXXX testified that there are unusual cases where episodes of major depression are
accompanied by psychotic features, including hallucinations. However, Dr. XXXXX testified, the
individual has not suffered from this unusual form. Tr. at 85-86.

<7> Contrary to information that was supplied to Dr. XXXXX in Jackson's "SYNOPSIS," the Hearing
Officer found no evidence in the individual's voluminous medical records to indicate that she attempted
suicide more than once or had tried to conceal information regarding the one attempt. The Hearing Officer
stated that "[g]iven the individual's history of openness to her employer regarding her condition, I have no
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reason to believe that the individual failed to tell Pantex management or the DOE about her suicide
attempt. Furthermore, I must also consider the fact that these two allegations in the "SYNOPSIS" are
uncorroborated and, in some cases, contrary to verifiable facts in the record. For these reasons, I must
accord them no weight whatsoever." Opinion at 11.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Request for Review

Case Name: Personnel Security Review

Date of Filing: June 7, 1995

Case Number: VSA-0014

This determination considers a Request for Review filed by XXXXX (hereinafter referred to as "the
individual") concerning his eligibility to hold a level "Q" access authorization under the regulations set
forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material." <1> The individual's access authorization was suspended at
the direction of the Manager of the Department of Energy's XXXXX Operations Office (DOE/OR)
pursuant to the provisions of Part 710. The individual requested administrative review of this action before
a Hearing Officer, and on May 8, 1995, the Hearing Officer assigned by the DOE Office of Hearings and
Appeals issued an Opinion that the individual's access authorization should not be restored. On June 7,
1995, the individual filed a Request for Review of the Hearing Officer's Opinion pursuant to 10 C.F.R. §
710.28. In the

Request for Review, the individual requests that the Opinion be reviewed, and ultimately that the access
authorization be restored.

I. Background

The individual has been employed by XXXXX, the DOE contractor that operates the XXXXX Plant, in
XXXXXXXXXXXXXXXXXXXX, for the last XXXXX years. During this time, the individual received a
"Q" clearance from the DOE enabling him to work at the facility. In early 1994, the individual reported his
recent arrest for aggravated assault to the DOE/OR. This revelation prompted the DOE to conduct a
personnel security interview with the individual. Information gleaned during the interview caused the
DOE/OR to request a mental evaluation of the individual by a board-certified psychiatrist (hereinafter
referred to as the DOE psychiatrist). Following the issuance of the DOE psychiatrist's evaluation, the
Director of the Personnel Security Division of the DOE/OR determined that information uncovered as the
result of its inquiry into the circumstances surrounding the individual's arrest, coupled with other
information already contained in the individual's Personnel Security file, was substantially derogatory and
created questions regarding the individual's eligibility for access authorization. Accordingly, the DOE/OR's
Manager suspended the individual's level "Q" access authorization and obtained authority from the
Director of the Office of Safeguards and Security to initiate an administrative review proceeding.
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On November 3, 1994, the DOE/OR commenced the administrative review proceeding by issuing a letter
to the individual notifying him that the DOE possessed information which created a substantial doubt
concerning his continued eligibility for a "Q" access authorization. See Letter from Grover Smithwich,
Deputy Manager, DOE/OR, to the individual (November 3, 1994) (hereinafter this letter will be referred to
as the "Notification Letter"). The Notification Letter specifically identified the derogatory information at
issue. It explained how that information came within the purview of the criteria set forth in 10 C.F.R. §§
710.8 (h), (j), and (l).

Criterion (h) concerns information which reveals that a person has:

[a]n illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability.

10 C.F.R. § 710.8(h).

Criterion (j) describes information that a person has:

[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board- certified
psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or as
suffering from alcohol abuse.

10 C.F.R. § 710.8(j).

Criterion (l) pertains to information evidencing that a person has:

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. § 710.8(l).

In addition, the Notification Letter informed the individual of his right under the regulations to file a
written response to the derogatory information and to request a hearing before a Hearing Officer in order
to resolve the substantial doubt regarding his continued eligibility for access authorization. On November
8, 1994, the individual filed with the Manager of the DOE/OR a request for a hearing concerning this
matter, together with a response to the allegations set forth in the Notification Letter. The DOE/OR
transmitted the individual's hearing request to the OHA Director pursuant to the provisions of 10 C.F.R. §
710.25(a) on December 7, 1994. The hearing was convened in XXXXX, Tennessee, on XXXXX. See 10
C.F.R. §§ 710.25(e), and (g).

At the hearing, the individual was represented by an attorney and testified on his own behalf. In addition,
the individual called the following four witnesses to testify on his behalf: a clinical psychologist employed
by his DOE contractor (hereinafter referred to as the psychologist); his girlfriend; his supervisor; and a
union steward, who was also a co-worker. The DOE/OR presented only one witness at the hearing, the
DOE psychiatrist.

A procedural matter of significance occurred at the hearing which bears on an issue to be reviewed here.
The Hearing Officer ruled at the conclusion of the hearing that it would be useful to take a post-hearing
deposition of a psychiatrist who had treated the individual on a number of occasions prior to the hearing.
(Hereinafter, he will be referred to as the individual's psychiatrist.)
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It was the opinion of the Hearing Officer that the best evidence concerning the individual's rehabilitation
prospects might reside with the individual's psychiatrist, and the parties agreed to attempt to secure that
deposition no later than April 7, 1995. One month after the hearing, however, the individual's attorney
advised that it would be impossible to depose that psychiatrist, as he was retiring from his medical practice
and relocating to Alaska. The individual's counsel then requested permission for the individual to be seen
by another psychiatrist, arguing that the new psychiatric examination would provide a complete record
upon which the Hearing Officer could render an opinion concerning the individual's access authorization.
She denied the request, finding that only the individual's psychiatrist might have prior first hand
knowledge about the individual's medical condition which might be of value in assessing the individual's
medical state at the time of the hearing, and his prospects for rehabilitation. For this reason, the Hearing
Officer concluded that no other psychiatrist could stand in the stead of the individual's psychiatrist.

II. Opinion of the Hearing Officer

On May 8, 1995, the Hearing Officer issued the Opinion setting forth her determination that the
Individual's Q access authorization should not be restored. This determination was based on the following
findings. The Hearing Officer found that the individual was alcohol dependent, and that the DOE/OR
therefore correctly invoked 10 C.F.R. §710.8(j) as a basis for suspending the individual's access
authorization. She then found that the individual had not achieved rehabilitation from his alcohol
dependence. May 8, 1995 Hearing Officer Opinion (hereinafter cited as Opinion) at 10.

The Hearing Officer also determined that in suspending the individual's Access Authorization, the
DOE/OR properly relied on 10 C.F.R. §710.8(h), the criterion concerning emotional, mental and
personality disorders. The Hearing Officer stated that there is no dispute that the individual suffers from
depression. Opinion at 13. She was not convinced that the individual's mental health problems were in
remission, nor that he would continue to take his anti-depressant medication for this condition on a regular
basis.

Finally, the Hearing Officer found that there was sufficient evidence to support the DOE/OR's contention
that the individual had engaged in unusual conduct, such as criminal behavior, which tends to indicate that
a person is not honest, reliable or trustworthy. 10 C.F.R. § 710.8(l). Opinion at 14. This conclusion was
based on the Hearing Officer's finding that on one occasion the individual consumed alcohol to excess and
then in an inebriated state drove a motor vehicle and shot his brother with a 12-gauge shotgun.

In light of the above findings the Hearing Officer stated that she could not find that restoring the
individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, she found that the access should not be restored.

III. The Request For Review

The Request for Review alleges three areas of error in this proceeding. First, it states that it was an error to
close the record without testimony or a statement from a psychiatrist chosen by the individual. Secondly,
the Request contends that it was an error to fail to provide the individual with an opportunity to be
considered as a candidate for the Employee Assistance Program Referral Option (EAPRO). Thirdly, the
Request alleges error by the Hearing Officer in failing to give great weight to the steps taken by the
individual to resolve his alcohol and depression problems.

A. It was Not Error to Close the Record Without Psychiatric Testimony of the Individual's Choosing

I find no merit in the contention that the Hearing Officer was required to hold open the record in the
proceeding to allow the individual to submit the testimony of a psychiatrist of his choosing. At the
hearing, the Hearing Officer made a determination that some additional evidence might be useful to
provide an update of the individual's mental status. Transcript of Hearing at 123 (hereinafter cited as Tr.).
The Hearing Officer, the attorney for the individual and the DOE Counsel discussed at length what type of
information might be relevant and useful. Tr. at 123-147. This discussion centered solely on the taking of
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depositions of medical experts who at that time were familiar with the individual. Ultimately, there was
general agreement that if additional testimony were to be admitted, it should be from the very psychiatrist
who had seen the individual on several occasions. There was no discussion regarding permitting the
individual to present new evidence "from a psychiatrist chosen by the individual."

The record in this matter indicates that the individual's attorney, upon learning that she would be unable to
obtain the deposition of the agreed-upon psychiatrist, offered to "have the individual seen by another
psychiatrist." See Letter of March 16, 1995. Thus, the attorney seems to have concluded that if the
testimony of the individual's psychiatrist could not be obtained, it would be appropriate to renegotiate the
arrangement made at the hearing. This was certainly not the agreement reached at the hearing. At the
hearing, the Hearing Officer specifically stated that if the individual's psychiatrist "was not available for
whatever reason, the record will close upon her notification to me that [his] testimony will not supplement
the record." Tr. At 147. The contention that the Hearing Officer was in error because she declined to
renegotiate the agreed upon course of action simply does not withstand scrutiny. <2>

The Request for Review further states that "it is the responsibility of the Hearing Examiner to see that the
record is fully developed." Request for Review at 2. The Request then contends that since there was no
information in the record at the time of the hearing concerning the individual's current mental status, it was
an error not to allow the individual to submit additional information regarding this issue after the close of
the hearing. Using this logic, the individual's attorney claims that additional information regarding her
client's current mental status submitted during the review phase of this proceeding must be considered.
See Note 2 supra.

The Request does not cite any section providing that it is the Hearing Officer's responsibility to see that
the record is fully developed. I see no provision enunciating such a responsibility. Section 710.26(j) states
that the "Hearing Officer shall endeavor to obtain all the facts that are reasonably available in order to
arrive at findings." This Section does not suggest, however, that it is the Hearing Officer's responsibility to
insure that the record is fully developed, or that a Hearing Officer must allow into the record any
potentially relevant fact at any time in the proceeding, even after a hearing. To the contrary, this section
simply means that the Hearing Officer must try to obtain relevant facts that are reasonably available.

In this case, the Hearing Officer was mindful of the delay to the closure of the proceeding that could result
from attempts to supplement the record. Tr. at 141, 144-147. She made a determination as to what
additional information it was reasonable to try to obtain in view of the legitimate timing concerns. Based
on her enunciated concerns and consideration of all the relevant facts, she properly limited the scope of
the post-hearing investigation. I find no error in her judgment.

Further, the assertion in the Request for Review that the Hearing Officer bears the responsibility of
ensuring that the record is fully developed misperceives the burden of proof in these cases. It is true that
the Hearing Officer may ask questions to assure the fullest possible disclosure of relevant and material
facts. 10 C.F.R. §710.26(e). However, the primary responsibility for presenting a defense to the allegations
contained in the Notification Letter rests with the individual. Under Section 710.26(a) the individual "is
responsible for producing witnesses in his own behalf, including requesting the issuance of subpoenas, if
necessary, or presenting other proof before the Hearing Officer to support his defense to the allegations
contained in the Notification Letter." It was thus the duty of the individual and his attorney in this case to
assess the need for the testimony of a psychiatrist and ensure his presence by requesting the issuance of a
subpoena. The fact that the Hearing Officer was willing to accord the individual a small additional window
of opportunity to supplement the record in this case does not change that burden. In sum, it is the
obligation of each party to identify the appropriate witnesses, to ensure their appearance, and to examine
them in the most effective manner. The Hearing Officer is not expected to assume this burden.

Finally, while the Part 710 regulations do permit the introduction of written evidence as part of the hearing
process, a key focus of the hearing itself is to receive the oral testimony of witnesses. This is evident in
the detail devoted to the presentation of witnesses in those regulations. E.g., 10 C.F.R. § 710.26(a), (c),



Case No. VSA-0014, 25 DOE ¶ 83,002 (OHA Aug. 4, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0014.htm[11/29/2012 1:30:28 PM]

(d), (e), (h), (i); § 710.27(b). Oral testimony of witnesses at the hearing is favored because it provides the
Hearing Officer with the opportunity to view the demeanor of the individuals, listen to their examination
and cross examination, pose questions and thereby judge their credibility. 10 C.F.R. § 710.27(b). By
contrast, submission of the written testimony of witnesses after the hearing is less desirable because it does
not permit the Hearing Officer this type of involvement and interaction. Therefore, as a general rule,
parties involved in OHA personnel security review hearings should be prepared to present oral testimony
of witnesses at the hearing.<3>They should not expect to receive the unusually generous treatment,
holding open the record for submission of written testimonial evidence, that the Hearing Officer accorded
the individual's attorney in this case. Except in extraordinary cases, parties should assume that the
opportunity to present testimonial evidence will close at the end of the hearing. <4>

B. It was Not Error to Fail to Provide the Individual with the EAPRO Opportunity

The Request for Review also alleges that it was an error not to provide the individual with the opportunity
to be considered as a candidate for the Employee Assistance Program Referral Option (EAPRO). The
Request for Review claims in this regard that given the individual's progress, he is an excellent candidate
for this program.

The EAPRO was established in July 1993 as an alternative to the hearing process for selected personnel
security cases involving substance abuse. It is a program designed to permit employees to complete their
effort at rehabilitation or reformation, instead of having their case referred for processing under 10 C.F.R.
Part 710 procedures. Employees who accept the EAPRO as an alternative to the hearing process agree to
subject themselves to a closely monitored program of total abstinence from all psychoactive substances.
They also agree to the revocation of their security clearances should they violate the terms of the program,
and to forfeit their right to a hearing under Part 710.

However, these regulations do not authorize Hearing Officers to make decisions with regard to EAPRO.
The determination whether to offer the EAPRO to an employee is made by the Office of Security Affairs
on the basis of its own guidelines. Under current DOE procedures, its decision in the matter is not subject
to review by the OHA Hearing Officer. Accordingly, I must reject the assertion that it was an error by the
Hearing Officer to fail to offer the individual the EAPRO.

C. The Hearing Officer Gave Appropriate Weight to the Individual's Rehabilitative Efforts

The Request for Review claims that it was error not to give great weight to the steps taken by the
individual to resolve his alcohol and depression problems. The Request states that the individual has not
drunk any alcohol since February 8, 1994, a period of 16 and one-half months. The Request indicates that
the individual takes medication to control his depression, participates in a program to increase his skills
and is engaged in a supportive personal relationship.

As an initial matter, the Request does not state why it was an error not to accord great weight to the
individual's efforts, or why those efforts are even entitled to great weight. After reviewing the record, I see
no reason why, as a matter of law, these efforts, commendable as they are, should be accorded great
weight.

Further, there is no question that the Hearing Officer fully considered the efforts by the individual to
rehabilitate himself. Opinion at 9-10. The Hearing Officer evaluated these efforts and the testimony of the
individual's girlfriend and a co-worker. She then found that the testimony of two experts at the hearing,
the DOE psychiatrist and the psychologist, was more convincing than that of a lay person. Opinion at 9-
10. She concluded that the testimony of the experts, who had treated thousands of persons with problems
like those of the individual, was entitled to more weight than that of personal acquaintances of the
individual, who might be less objective about his progress.

Under the regulations, the Hearing Officer is responsible for considering the demeanor of the witnesses,
the probability or likelihood of the truth of their testimony, and their credibility. 10 C.F.R. §710.27(b).
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The Opinion indicates that the Hearing Officer in this case gave due consideration to the weight to be
accorded the testimony of the various witnesses. I can find no basis for overturning her judgment as to the
weight to be accorded the testimony of the witnesses in the instant case.

As stated above, the Request also points out that 16 and one-half months have passed since the individual
last drank any alcohol. The psychologist who testified at the hearing provided his opinion that the
individual requires 18 months of sobriety before he can be considered rehabilitated. Tr. at 48-49. Thus,
there is an implication raised here that by virtue of the passage of time since the hearing date, the
individual has all but reached the period necessary to complete rehabilitation. Even if I were to accept the
eighteen-month time frame posited by the psychologist, I do not believe that it is proper to consider the
review pendency period in determining whether sufficient time has passed for rehabilitation to take place.
<5> As a rule, it is simply not appropriate to use the time that elapses during the ongoing review
proceeding as an opportunity to achieve rehabilitation.

IV. CONCLUSION

As discussed above, I concur with the Opinion of the Hearing Officer. Pursuant to 10 C.F.R. § 710.28(d), I
am not convinced, based upon a review of the record and having considered the specific issues raised in
the Request for Review, that restoring the access authorization of the individual would not endanger the
common defense and security and would be clearly consistent with the national interest.

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual and his counsel in
writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
the findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

[On September 15, 1995, the Director, Office of Security Affairs, made a final determination to revoke the
individual's Department of Energy access authorization.]

<1>1/ Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization, security
clearance, or "Q" clearance.

<2>2/ The attorney for the individual has submitted a letter dated June 8, 1995, from the psychologist who
testified at the hearing regarding the individual's mental status. At the time of the hearing this psychologist
had last seen the individual in July of 1994. The letter indicates that the psychologist believes that the
individual is making progress. However, in view of my determination that the record in this case was
properly closed as of April 4, 1995, I will not give any consideration here as to the substance of the claims
in the June 8 letter. For similar reasons I will not consider the May 22, 1995 affidavit of the individual
describing his current mental status and his continued abstinence from alcohol.

<3>3/ It is true that submission of written testimony of witnesses is permissible prior to the hearing.
However, this type of evidence, which also has the infirmities of not being subject to cross examination or
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involvement by the Hearing Officer, may well be accorded less weight in the review process because of
these factors. Further, unlike written testimony submitted after a hearing, written testimony submitted
before a hearing is at least subject to discussion, comment, and testing at the hearing. Moreover, when
submitted before the hearing, written testimony does not have the disadvantage of delaying the closure of
the record.

<4>4/ A procedure exists under Section 710.29 for admitting evidence after the record has been closed.
That provision does not appear to have any application here, and in any case was not referred to or relied
upon by the individual or his attorney.

<5>5/ It was the DOE psychiatrist's view that the individual requires 24 months of sobriety before he can
be considered rehabilitated. Opinion at 6.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: June 28, 1995

Case Number: VSA-0018

This Opinion concerns the eligibility of XXXXX ("the individual") for continued "Q" access authorization
under the regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1> The Department
of Energy's (DOE) XXXXX Operations Office (DOE/XXXXX) suspended the individual's access
authorization under the provisions of Part 710. The individual subsequently requested a hearing before a
DOE Hearing Officer pursuant to 10 C.F.R. § 710.21. On May 22, 1995, the Hearing Officer issued an
Opinion recommending against restoring the individual's access authorization. On June 28, 1995, the
individual filed a request for review of the Hearing Officer's Opinion pursuant to 10 C.F.R. § 710.28. This
Opinion considers the primary questions raised by the request for review, which are whether, on the basis
of the regulations and the record before me, the individual's access authorization should be restored or in
the alternative, whether interim relief should be granted.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE or its contractors, agents, DOE access permitees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

On December 22, 1994, the DOE/XXXXX issued a Notification Letter to the individual informing him
that information in the possession of DOE created a substantial doubt concerning his continued eligibility
for access authorization. The Notification Letter specified two areas of derogatory information: (i) the
individual has a mental condition, i.e., alcohol abuse, which, in the opinion of a board-certified
psychiatrist causes or may cause a significant defect in judgment or reliability (see 10 C.F.R. §
710.8(h)["Criterion H"]) and (ii) the individual has been diagnosed by a board-certified psychiatrist as
suffering from alcohol abuse (see 10 C.F.R. § 710.8(j) ["Criterion J"]). The Notification Letter concluded
that since the individual had failed to provide adequate evidence showing that he had been rehabilitated or
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reformed, his access authorization would continue to be suspended. The letter also informed the individual
of his right to a hearing on these issues under Part 710.

The individual requested a hearing in order to resolve the issue of his eligibility for access authorization.
That hearing was held on April 11, 1995. The individual, his father and a counselor with the Employee
Assistance Program (EAP) testified on behalf of the individual. A DOE Personnel Security Specialist and
XXXXX, M.D., the board-certified psychiatrist who had evaluated the individual at DOE/XXXXX's
request, testified on behalf of the DOE.

At the hearing, the DOE presented evidence that the individual has habitually used alcohol to excess and
that he has been charged with driving while intoxicated (DWI) or similar alcohol-related offenses six
times in his life, despite stating numerous times in Personnel Security Interviews (PSIs) that he would no
longer drink and drive. The individual received two DWI charges in the last two years, including the most
recent DWI charge 37 days after his May 1994 PSI. The individual's primary defense was that because he
had stopped drinking five months prior to the hearing and begun individual counseling sessions with the
EAP counselor, he has been successfully rehabilitated.

After considering all relevant information, the Hearing Officer issued an Opinion on May 22, 1995, in
which he found that the individual had: (1) engaged in a long-term pattern of alcohol abuse; (2) been
diagnosed by a DOE-sponsored psychiatrist as suffering from alcohol abuse, an illness or mental condition
which causes or may cause a significant defect in his judgment or reliability; and (3) failed to establish
that he was rehabilitated or reformed. See Personnel Security Hearing, Case No. VSO-0018, 25 DOE ¶
82,758 (1995) (the May 22 Opinion). Accordingly, the Hearing Officer found that the individual's access
authorization should not be restored since he was unable to conclude that such restoration would not
endanger the common defense and security and would be clearly consistent with the national interest. Id.

On June 28, 1995, the individual's request for review was received by the Office of Hearings and Appeals
(OHA). On July 17, 1995 the individual's statement of issues ("statement") was received by the Office of
Security Affairs, and on July 27, 1995 the statement was received by the OHA. The Office of Security
Affairs (OSA) declined an opportunity to respond to the individual's request for review. See Memorandum
from Edward J. McCallum, Director, Office of Safeguards and Security, to Director, OHA (July 31, 1995).
On August 1, 1995, the administrative record of this proceeding was closed.

II. Analysis

Under 10 C.F.R. § 710.28(a), either the Office of Security Affairs or the individual involved may file a
request for review of a Hearing Officer's opinion with the OHA Director. In considering requests for
review, I will generally confine my inquiry to those issues raised in the statement or response. The
regulations provide that, under limited circumstances, I may consider additional information which was
not before the Hearing Officer. 10 C.F.R. § 710.28(c); 10 C.F.R. § 710.29(b)(2). In the present case,
neither party has submitted any additional evidence or otherwise disputed the factual basis of the Hearing
Officer's Opinion, with the minor exception of the error described in Footnote 3 of this Opinion. Instead,
the only issues before me are the contentions advanced by the individual in his request for review and
statement. Before I discuss the substantive issues presented, there are two matters raised by the individual
that should be addressed first.

Apparently in response to implications arising from statements by the DOE Counsel during the hearing,
the individual now asks that he be considered for a position as plumber at DOE/XXXXX and be granted
an "L" level access clearance.<2> Although it is not within my jurisdiction to grant either request, I must
correct the individual's belief that a higher level of scrutiny is used to determine access eligibility for
security guards or others needing "Q" clearances. There is no "sliding scale" under the Part 710 regulations
based on the type of job an individual holds; the individual's ability to obey all pertinent security laws and
regulations to the highest degree possible is at issue here. That ability is evaluated without regard to the
extent of which the employee has an opportunity to endanger national security. Moreover, my analysis of
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the individual's eligibility to hold a security clearance is precisely the same for either access level. The
procedures and criteria of Part 710 refer to all access holders both "Q" and "L". Accordingly, even if I
could grant either request, my analysis and ultimate conclusion would not change.

The individual next asserts that the Hearing Officer failed to mention that the individual had avowed that
because of his patriotism he would never be a security risk. This contention is false. The May 22 Opinion
does in fact note the individual's statement regarding his patriotism, see 25 DOE at 85,558; May 22
Opinion at 9 (citing Hearing Tr. at 141). However, I infer that the Hearing Officer considered that
statement to be not as significant as the evidence directly bearing on the question of the individual's
alcohol use. I note that while clearance holders must be loyal to the United States, see Executive Order
12968 Section 3.1(b), 60 Fed. Reg. 40,245 (August 7, 1995), the individual's patriotism is not at issue here.
Instead, we focus on his eligibility for a security clearance and whether he could, inadvertently or
otherwise, disclose classified material while under the influence of alcohol. Nevertheless, under the
circumstances of the present case, the individual should not consider the Hearing Officer's adverse
recommendation to be a negative reflection on his patriotism; as Section 7 of Executive Order 10865, 3
C.F.R. 398 (1959-1963) states, "[a]ny determination under this order adverse to an applicant shall be a
determination in terms of the national interest and shall in no sense be a determination as to the loyalty of
the applicant concerned."

A. Whether Dr. XXXXX Possessed a Sufficient Basis Upon Which to Evaluate the Individual

The individual asserts that the 45 minutes which Dr. XXXXX spent evaluating him is not a sufficient time
period in which to diagnose his psychological condition. Although I agree the length of time a witness has
spent with an individual can be important in determining the weight given his or her testimony, I find that
in this case, Dr. XXXXX had a sufficient basis on which to evaluate the individual. The doctor, prior to
his diagnosis, reviewed the individual's case file, which included his PSIs from 1985 and 1994, interviews
with his friends, co-workers and family, and the individual's personnel security questionnaires. See August
1, 1994 Letter from Dr. XXXXX to XXXXX, Acting Chief, Personnel Security Operations Branch,
DOE/XXXXX (Psychiatric Evaluation). During the evaluation, the psychiatrist asked the individual about
his drinking patterns, relationship problems, family history and social life, as well as determined his
mental status (i.e., mental functioning or capacities, see Hearing Tr. at 38-41). Within Dr. XXXXX's
detailed 10-page summary of the July 22, 1994 evaluation, he carefully analyzed the reasons he finds the
individual to be an alcohol abuser, and explained how the individual meets each of the criteria for alcohol
abuse found in the Diagnostic and Statistical Manual of Mental Disorders, Third Edition, Revised (in
effect at the time of the evaluation). Dr. XXXXX further explained why, in his opinion, the individual is
not yet rehabilitated or reformed. From all of these factors, I find that Dr. XXXXX had a sufficient basis
upon which to make his diagnosis.

B. The Individual's Alcohol-Related Arrests

The individual makes several arguments with respect to his six alcohol-related arrests (including one arrest
for underage possession of alcohol). He notes that because he was a minor at the time of his 1978 DWI
arrest and conviction, this incident is not part of his criminal record. He further states that neither the 1987
DWI nor the 1993 DWI resulted in convictions <3>and that the revocation of his driver's license stemming
from the 1994 DWI has ended, although he is still on probation. I find the individual's distinctions carry
little weight in reaching my conclusions in this case. He has admitted to driving while legally intoxicated
in the 1978, 1987 and 1993 incidents. See 1994 PSI Tr. at 13, 35-36, 47. Furthermore, in response to Dr.
XXXXX's opinion that the high number of DWI arrests indicates a substantial likelihood that the
individual drove while intoxicated many other times but was not apprehended, see Hearing Tr. at 63, 66,
the individual admitted for the first time that he has indeed driven while intoxicated other times but was
not apprehended. See Hearing Tr. at 143. Most important, the DOE's concern is not whether a legal
conviction resulted from any of these many incidents, but that the individual's condition of alcohol abuse
has caused him to disregard, with unfortunate frequency, laws meant to protect public health and safety for
the past 17 years. Accordingly, I find that the Hearing Officer was correct to consider each of the
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individual's alcohol-related incidents as significant derogatory information.

C. Whether the Individual is Rehabilitated or Reformed

The individual asserts that the Hearing Officer failed to state that the individual had stopped drinking. I
take this assertion as a general challenge to the Hearing Officer's finding that rehabilitation had not
occurred. I find that the Hearing Officer did consider that the individual had begun abstaining, see 25 DOE
at 85,555; May 22 Opinion at 5-6 (citing Hearing Tr. at 107-08) and 25 DOE at 85,558; May 22 Opinion
at 9 (citing Hearing Tr. at 148), but rightly found it to be more important that neither expert concluded that
the individual was yet rehabilitated, due to the insufficient length of the individual's sobriety and the type
of counseling he was receiving. See 25 DOE at 85,558-59; May 22 Opinion at 8-9; see also Hearing Tr. at
52-53, 124, 130. The individual has presented no new evidence to dispute either expert's findings, and, at
the date of this writing, still fails to meet the one year time period for rehabilitation that the EAP
counselor recommended and the two year period Dr. XXXXX prescribed.<4> Other important factors
upon which the Hearing Officer relied were the recency of the individual's DWI arrests in 1993 and 1994,
and the individual's poor judgment as shown by his continuing to drink to excess and drive while
intoxicated even after knowing that DOE/XXXXX was considering suspending his clearance. The
individual has made no attempt to challenge any of those significant reasons for suspending his security
clearance. Accordingly, after considering the record before the Hearing Officer in the light most favorable
to the individual, I find that he has not presented adequate evidence of rehabilitation.

D. The Individual's Request for Interim Relief

In his request for review and statement, the individual requests further time to show that his past conduct
which led to the suspension of his security clearance will not occur again. He also states his unhappiness
at having to work many miles from his family.<5> While it is not clear exactly what action the individual
is requesting, I assume that he seeks either a conditional reinstatement of his "Q" clearance at
DOE/XXXXX or for the OHA Director or the OSA Director to wait to make a final decision regarding his
clearance, until he can meet some minimum period of abstinence. I am unable to grant any kind of interim
relief. The concept of staying access authorization actions was specifically rejected on national security
grounds in the Preamble of the Federal Register Notice announcing the recent amendments to the DOE
security clearance regulations. 59 Fed. Reg. 35178, 35179 (July 8, 1994). With respect to interim relief
generally, I have only limited discretion under 10 C.F.R. § 710.28 to allow the record to remain open in
order to investigate any statement in the request for review or to obtain information that is relevant to the
review from either the individual or the OSA. Clearly, neither the conditional reinstatement of individuals
who may be serious national security risks or the allowance of time for them to establish a sufficient
period of abstinence from substance abuse, is the sort of investigation contemplated by the DOE in this
provision. See Personnel Security Hearing, 24 DOE ¶ 82,753 at 85,531 (1995)(appeal pending).

Furthermore, to grant the type of interim relief requested, would create a situation where the process could
be prolonged indefinitely, thereby resulting in a waste of administrative resources and possible
compromise of national security. It is for these reasons that the DOE elected not to provide a regulatory
provision for granting stays or conditional reinstatements and established time limits for each step of the
administrative review process. See, e.g., 10 C.F.R. § 710.9; § 710.21(a); § 710.21(b)(4); § 710.25(g) §
710.27(e). The purpose of the administrative review procedures is to allow a period within which a
disinterested person can hear testimony, review the evidence and make findings and for those findings to
be reviewed. Any extension of time during those procedures must be consistent with that purpose.
Accordingly, it is my opinion that the individual's request for interim relief should be denied.

III. Conclusion

I have thoroughly considered the record of this proceeding, including the submissions of the parties and
the evidence presented and the testimony of the witnesses at the April 11, 1995 hearing convened in this
matter. In resolving the question of the individual's eligibility for access authorization, I have been guided
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by the applicable factors prescribed in 10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that
the individual's access authorization should not be restored since I am unable to conclude that such
restoration would not endanger the common defense and security and would be clearly consistent with the
national interest. 10 C.F.R. § 710.27(a).

As explained in this Opinion, I find that the individual has not established that he is rehabilitated or
reformed. I therefore am not convinced that restoring his access authorization would not endanger the
common defense and security and would be consistent with the national interest. Nor is there a basis on
which to grant him the alternate relief he has requested. Accordingly, it is my opinion that his access
authorization should not be restored, and his request for interim relief should be denied.

George B. Breznay

Director

Office of Hearings and Appeals

[On September 21, 1995, a final determination was made by the Director, Office of Security Affairs, to
revoke the individual's Department of Energy access authorization.]

<1>/ A "Q" access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization, security clearance, or "Q" clearance.

<2>/ In her closing statement, DOE Counsel requested that the Hearing Officer especially consider that the
individual's position of security guard is considered "highly sensitive," because guards have access to
plutonium and uranium, as well as weapons. Further, in the DOE Counsel's questioning of the individual,
she elicited the information that all security guards must hold a "Q" level clearance. Hearing Tr. at 147-
149.

<3>/ As the individual pointed out, there is no evidence in the record to support the Hearing Officer's
statement that the 1993 DWI resulted in a conviction, 25 DOE at 85,554; May 22 Opinion at 3. According
to the individual, this charge was dismissed. See 1994 PSI Tr. at 43.

<4>/ According to the individual's testimony, he did not begin to abstain from alcohol use until
approximately November 1994, Hearing Tr. at 148, several months after the DOE psychiatrist and the
EAP counselor recommended he stop. Hearing Tr. at 126.

<5>/ According to the individual's statement, his new position is 270 miles further from his home than his
previous position at DOE/XXXXX.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: August 9, 1995

Case Number: VSA-0020

This determination considers a Request for Review filed by the Office of Security Affairs (OSA) of the
Department of Energy (DOE), concerning the eligibility of XXXXX (hereinafter referred to as "the
individual") to hold a level "Q" access authorization under regulations set forth at 10 C.F.R. Part 710.<1>
The DOE/XXXXX Operations Office (DOE/XXXXX) determined that the "Q" clearance previously
granted to the individual should be suspended, and initiated the present administrative review proceeding.
Pursuant to the individual's request, a hearing on this matter was held on XXXXX. Although the individual
was in attendance, he did not participate in any meaningful way in the hearing. In an Opinion issued on
May 12, 1995, the Hearing Officer did not make findings of fact or a recommendation concerning the
individual's security clearance, but instead determined that because the individual did not participate in the
hearing, the record in this proceeding should be closed, and the matter transferred to the Manager of
DOE/XXXXX for a final determination as to whether the individual's access authorization should be
restored. Personnel Security Hearing (Case No. VSO-0020), 25 DOE ¶ 82,756 (1995). In its Request for
Review, OSA seeks to have this case remanded to the Hearing Officer for a recommendation as to
whether the individual's security clearance should be restored.

I. Background

The individual has been employed by XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX,
a DOE contractor, since 1978. In 1994, the DOE/XXXXX Personnel Security Division began a re-
investigation into the individual's background. As part of this re-investigation, the Security Division
conducted a Personnel Security Interview (PSI) with the individual and initiated a DOE-sponsored
evaluation of the individual by a board-certified psychiatrist. Following the issuance of the psychiatrist's
report, the Director of the Personnel Security Division of DOE/XXXXX determined that information
uncovered during the investigation was substantially derogatory and created questions regarding the
individual's eligibility for continued access authorization. Accordingly, the DOE/XXXXX Manager
suspended the individual's "Q" clearance and obtained authority from the Director of the Office of
Safeguards and Security (OSS) to initiate an administrative review proceeding.

The administrative review proceeding was commenced by the issuance of a December 15, 1994 letter
which notified the individual that information possessed by the DOE created a substantial doubt
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concerning his continued eligibility for a "Q" access authorization. I will hereinafter refer to this letter as
the Notification Letter. In accordance with 10 C.F.R. § 710.21, the Notification Letter set forth in some
detail the derogatory information in the possession of the DOE. This information pertained to paragraphs
(f), (k) and (l) of the criteria for eligibility for access to classified matter or special nuclear material set
forth at 10 C.F.R. § 710.8. Paragraph (f) defines as derogatory any information that the individual has
"[d]eliberately misrepresented, falsified, or omitted significant information" from a Personnel Security
Questionnaire (PSQ), a Questionnaire for Sensitive Positions or a Personnel Security Interview (PSI).
Paragraph (k) refers to information indicating that the individual "[t]rafficked in, sold, transferred,
possessed, used, or experimented with" illegal drugs. Paragraph (l) concerns information indicating that the
individual has "[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show
that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the
individual may be subject to pressure, coercion, exploitation, or duress .... Such conduct or circumstances
include, but are not limited to, criminal behavior, ...or violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility." The
information cited in the Notification Letter under each of these criteria relates to the individual's admitted
usage of illegal drugs and his attempts to conceal that usage.

In a letter to DOE/XXXXX dated January 23, 1995, the individual requested a hearing, but did not
respond to the allegations set forth in the Notification Letter. Pursuant to 10 C.F.R. § 710.21(b)(5), the
individual's request was therefore deemed a general denial of those allegations. A hearing was convened
on XXXXXXXXXXXXX. During the hearing, counsel for DOE/XXXXX presented the testimony of a
DOE personnel security analyst and of the psychiatrist who performed the individual's evaluation. The
individual, who represented himself, did not make any arguments, submit any documents, present any
testimony or other evidence or cross-examine either witness, despite being given repeated opportunities to
do so by the Hearing Officer.

II. Opinion of the Hearing Officer

In the Opinion issued on May 12, 1995 ("Opinion"), the Hearing Officer determined that because the
individual did not participate in any meaningful way in the hearing, the record in this proceeding should
be closed and the matter transferred to the Manager of DOE/XXXXX for a decision as to whether the
individual's access authorization should be restored. In making this determination, the Hearing Officer
noted that there is no specific provision in the regulations set forth at 10 C.F.R. §§ 710.1 et seq. that
addresses circumstances in which an individual requests and attends a hearing, but does not participate in
that hearing. Accordingly, she reviewed Part 710 as a whole for guidance in this regard, and concluded
that when an individual attends but does not participate in a hearing that he has requested, the Hearing
Officer should not issue an Opinion providing a substantive review of the record, but should instead
transfer the matter to the appropriate DOE Manager. The Hearing Officer cited 10 C.F.R. §§ 710.6,
710.21(b)(3) and (b)(6), and 710.25(e) as support for this determination.

Section 710.6 states that it is the responsibility of the individual to provide full and truthful answers to the
DOE's relevant and material questions concerning his eligibility for access authorization. This section
indicates that if the individual fails to cooperate fully and provide complete responses, the DOE may
terminate access authorization or suspend processing of a request for access authorization. An individual
aggrieved by one of these actions may then file a written appeal with the Director of the Office of
Safeguards and Security (OSS Director). In the Opinion, the Hearing Officer noted that this provision
applies to the investigative stage of the security clearance process, but stated that it is relevant here
because it describes a set of circumstances under which there is no right to substantive review by a
Hearing Officer.

Section 710.21 sets forth the proper elements of a Notification Letter, the means by which an individual
receives notice of the derogatory information possessed by the DOE. Pursuant to paragraphs (b)(3) and
(b)(6), the Letter must state that the individual has the option of having the questions concerning his
access authorization resolved by the Manager, without a hearing, based on the existing information in the
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case, or by a Hearing Officer, who has convened a hearing for the purpose of affording the individual an
opportunity to support his eligibility for a security clearance. In the Opinion, the Hearing Officer pointed
out that these choices are mutually exclusive. She goes on to state that the "regulations do not appear to
contemplate that an OHA Hearing Officer will review the matter in a case in which no new information is
provided. In fact, the regulations indicate that, in a case in which no new information is submitted, it is the
Manager who is to resolve the issue of access authorization." Opinion at 4.

The Hearing Officer found support for this reading of the regulations in Section 710.25(e). That section
states that if the individual fails to appear at the time and place specified for the hearing, the record in the
case will be closed and the matter returned to the Manager, who will then make a final determination
regarding the individual's eligibility for access authorization. The Hearing Officer concluded that the
individual's conduct at the hearing was so similar to a failure to appear that it should be accorded the
treatment required by the regulations in the case of a failure to appear.

III. The OSA's Request for Review

In its Request for Review, the OSA contends that Section 710.21(b)(3) affords an individual a choice
between having questions concerning his security clearance resolved by the Manager, without a hearing, or
by "a personal appearance before a Hearing Officer (a 'hearing')." The OSA states that the individual in
this proceeding chose review by a Hearing Officer by requesting, and appearing at, his hearing. The OSA
argues that Section 710.25(e) is not applicable because it was intended to address only a situation in which
an individual does not appear at his hearing. The OSA further states that the regulations do not require an
individual to submit information, testify, or otherwise participate in a hearing. Consequently, the OSA
contends that the individual is entitled to an impartial evaluation of the record and a recommendation
concerning his security clearance made by a Hearing Officer. <2>

IV. Analysis

I have carefully reviewed the relevant regulations and the record in this proceeding, including the Hearing
Officer's Opinion, and I respectfully disagree with the Hearing Officer's conclusion that the regulations,
when taken as a whole, require that a security clearance matter be transferred to a DOE manager when an
individual attends, but does not participate in, his hearing. Her conclusion was not an unreasonable one.
However, I give more weight to the individual's decision to opt for a hearing. Therefore, for the reasons set
forth below, I conclude that transferral of this matter to the DOE/XXXXX Manager would not further the
regulations' intent to afford the individual a right to a hearing. Accordingly, I will remand this case to the
Hearing Officer for findings of fact and a recommendation as to whether the individual's security
clearance should be restored.

The Opinion correctly states that the regulations do not specifically address the circumstances of this case.
However, in instances in which an individual has requested a hearing, the regulations governing this
proceeding generally provide for the issuance of a written Opinion by a Hearing Officer in which that
Officer evaluates the information in the record and makes a recommendation concerning the individual's
eligibility for access authorization. Section 710.27(a) states that a "Hearing Officer shall carefully consider
the record in view of the standards set forth herein and shall render an initial opinion as to whether the
grant or restoration of access authorization to the individual would not endanger the common defense and
security and would be clearly consistent with the national interest." (Emphasis added.) Section
710.27&copy; provides that the "Hearing Officer shall make specific findings based upon the record as to
the validity of each of the allegations contained in the notification letter and the significance which the
Hearing Officer attaches to such valid allegations." (Emphasis added.) Once an individual has requested a
hearing, the regulations set forth only two instances in which the administrative review proceeding
involving that individual's security clearance may be transferred to a DOE Manager. Section 710.25(e)
states that if the individual fails to appear at the time and place specified for the hearing, "the record in the
case shall be closed and returned to the Manager, who will then make a final determination regarding the
eligibility of the individual for DOE access authorization." Section 710.26(b) provides that if "the
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individual unduly delays the hearing, such as by failure to meet the deadlines set by the Hearing Officer,
the record shall be closed, and a final decision shall be made by the Manager on the basis of the record in
the case." Neither of these circumstances is present here. The individual appeared at the time and place
specified for his hearing, and did not unduly delay that hearing.<3> Furthermore, I find that the regulatory
provisions cited in the Hearing Officer's Opinion do not suffice to create a third circumstance under which
security clearance matters may be transferred from a Hearing Officer to a DOE Manager. For purposes of
clarity, I will address these provisions seriatim.

In the Opinion, the Hearing Officer cited Section 710.6 as supporting a transferral of this matter to the
DOE/XXXXX Manager. As previously stated, this section sets forth an individual's obligation to provide
complete and truthful answers to the DOE's questions concerning security matters. It indicates that if the
individual fails to cooperate fully, the DOE may terminate access authorization or suspend processing of a
request for access authorization, and that if the individual believes himself to be aggrieved by any such
action, he may appeal the action to the OSS Director. As an initial matter, the individual's clearance was
not suspended because he failed to answer questions posed by the DOE concerning security matters. The
record indicates that the individual cooperated fully in the DOE's investigative efforts. Furthermore, this
provision permits the individual to appeal an adverse action to the OSS Director; it does not address the
circumstances under which the DOE may transfer an administrative review proceeding to a DOE Manager.
I therefore find that Section 710.6 does not support a transferral of this matter to the DOE/XXXXX
Manager.

The Hearing Officer also cited Section 710.21, paragraphs b(3) and b(6) in the Opinion. Those paragraphs
state, in pertinent part:

(3) That the individual has the option to have the substantial doubt regarding eligibility for access
authorization resolved in one of two ways:

(I) By the Manager, without a hearing, on the basis of the existing information in the case;

(ii) By personal appearance before a Hearing Officer (a "hearing").

...

(6)... if the individual so requests, a hearing will be scheduled before a Hearing Officer ... for the purpose
of affording the individual an opportunity of supporting his eligibility for access authorization.

10 C.F.R. § 710.21(b) (emphasis added.)

In accordance with these provisions, the individual in this proceeding opted to have the doubts regarding
his eligibility for access authorization resolved "[b]y personal appearance before a Hearing Officer (a ?
hearing')." Although the purpose of the hearing was to afford the individual an opportunity to submit
information favorable to the reinstatement of his clearance, there is no requirement in the regulations that
he do so.

In her Opinion, the Hearing Officer states that these provisions indicate that in a case in which no new
information is submitted, it is the Manager who is to resolve the issue of access authorization. However,
contrary to the assumption that is implicit in the Opinion, I find that new information was introduced into
the record during the hearing. The psychiatrist who evaluated the individual provided testimony under oath
concerning (I) the individual's loss of temper as evidence of faulty judgment (Hearing Transcript at 19),
(ii) the scope of counseling that would be needed during any rehabilitation from drug or alcohol use (id. at
22-23), (iii) the guidelines that the psychiatrist used in his evaluation of the individual (id. at 23-24), (iv)
the effect of the individual's panic attacks on his judgement and reliability (id. at 26), (v) the nature of
rehabilitation for panic attacks (id. at 27-

32), and (vi), the relationship between lying and drug use (id. at 34-35). None of this information could be
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found in the record prior to the hearing. Because the Hearing Officer was able to observe the demeanor of
the psychiatrist and the other witness, I conclude that she, and not the DOE/XXXXX Manager, is best
suited to evaluate their testimony and render an opinion concerning the individual's security clearance. I
therefore do not agree that Section 710.21, paragraphs b(3) and b(6) support a transferral of this case to the
DOE/XXXXX Manager.

Finally, I disagree with the Hearing Officer's opinion that Section 710.25(e) justifies the transfer of this
case to the Manager. As previously stated, this section is applicable in instances where the individual fails
to appear at the hearing and the record is closed without the taking of additional testimony. However, the
individual did appear at the hearing, additional testimony was taken, and new information was added to the
record. Accordingly, I find that Section 710.25(e) is not applicable here.

The regulations set forth at 10 C.F.R. Part 710 do not specifically address the issue of whether the Director
of OHA may remand a security clearance matter to a Hearing Officer. However, the preamble to these
regulations states that "[i]n some instances, it may be more efficient for the OHA Director to develop the
record on minor factual matters; in other instances, it may be better to remand a case to the OHA Hearing
Officer for supplementing the record on matters of greater complexity." 59 Fed. Reg. 35184 (July 8, 1994).
In view of the importance of the Hearing Officer's recommendation in the administrative review process
and the fact that the Hearing Officer is best able to evaluate the testimony offered at the Hearing, I
conclude that this matter should be remanded to the Hearing Officer for the issuance of a recommendation
concerning the individual's eligibility for access authorization.

V. CONCLUSION

By requesting a hearing, the individual chose to have the substantial doubt regarding his eligibility for
access authorization resolved by an impartial third party, i.e, an OHA Hearing Officer. I am unwilling to
negate the individual's choice in the absence of a specific provision in the regulations requiring a transfer
of this matter to the DOE/XXXXX Manager. I therefore remand

this proceeding to the Hearing Officer for findings of fact and a recommendation concerning the
individual's eligibility for access authorization. The Hearing Officer should issue an Opinion within thirty
days of the date of this Opinion.

George B. Breznay

Director

Office of Hearings and Appeals

Date:

[On May 8, 1996, a final determination was made by the Director, Office of Security Affairs, to revoke the
individual's Department of Energy Access Authorization.]

<1>1/ A level "Q" access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>2/ The individual was provided an opportunity to submit comments concerning the OSA's Request for
Review. No such comments were received.

<3> 3/ The individual missed deadlines that were set for the submission of documents and the submission
of a witness list. There is no indication, however, that the hearing was delayed as a result of these missed
deadlines.
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OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date Filed: October 10, 1995

Case Number: VSA-0029

This Opinion concerns the eligibility of XXXXX [hereinafter "the individual"] for continued "Q" access
authorization under the regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>
The Department of Energy's XXXXX Operations Office (DOE/XXXXX) suspended the individual's access
authorization under the provisions of Part 710. The individual then requested a Hearing before a DOE
Hearing Officer pursuant to 10 C.F.R. § 710.21. On September 8, 1995, the Hearing Officer issued an
opinion recommending against restoring the individual's access authorization. On October 10, 1995, the
individual filed a request for review of the Hearing Officer's Opinion pursuant to 10 C.F.R. § 710.28. This
opinion considers whether, on the basis of the regulations and the record before me, the individual's access
authorization should be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permitees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. An
individual who has been denied access authorization may request a hearing in the matter before a Hearing
Officer. 10 C.F.R. § 710.21. After the Hearing Officer issues an opinion, either the Office of Security
Affairs or the individual involved may file a request for review of the opinion with the Director of the
Office of Hearings and Appeals (OHA). 10 C.F.R. § 710.28(a). The regulations provide that the party
seeking review must file, within 15 calendar days after filing its request for review, a statement with the
OHA identifying the particular issues on which it wishes me to focus. 10 C.F.R. § 710.28(a). The other
party is then given 20 calendar days in which to file a response to the statement. 10 C.F.R. § 710.28(b).

On March 13, 1995, DOE/XXXXX issued a Notification Letter to the individual informing him that the
DOE possessed information which created a substantial doubt about his eligibility to maintain a "Q"
access

authorization. Specifically, the Notification Letter informed the individual that derogatory information in
the DOE's possession indicated that he had been or was a user of alcohol habitually to excess, or that he
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had been diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse. Letter from XXXXX, Manager,
DOE/XXXXX, to the individual at Enclosure 1 (March 13, 1995); see 10 C.F.R. § 710.8(j).

The individual requested a hearing in this matter on March 30, 1995. On April 12, 1995, I appointed
Warren Gray as Hearing Officer. The Hearing was held on XXXXXXXXXXXXXX, in
XXXXXXXXXXXXXXXXXXXXX. There was no material dispute concerning the facts of the case. The
individual admitted to the allegation that he was alcohol dependent. The sole issue was whether the
individual's rehabilitation program has restored him to eligibility for access authorization.

After considering all relevant information, the Hearing Officer issued an Opinion on September 8, 1995, in
which he found that: (1) the individual was alcohol dependent; (2) the individual's alcohol use impaired
his judgment and reliability; (3) although the individual had followed a program aimed at rehabilitation
since late March 1995, at the time of the hearing there was still a high risk that the individual would return
to using alcohol; (4) the individual's superior work record, by itself, was not sufficient to mitigate the
security concerns raised by his alcohol dependence; (5) a finding of disloyalty was not necessary to deny
access authorization to the individual. Personnel Security Hearing, 25 DOE ¶ 82,766 at 85,608-10 (1995)
(citing Molerio v. FBI, 749 F.2d 815, 824 (D.C. Cir. 1984); Personnel Security Hearing, 25 DOE ¶ 82,758
at 85,558-59 (1995); Personnel Security Hearing, 25 DOE ¶ 82,757 at 85,550-51 (1995); Personnel
Security Hearing, 25 DOE ¶ 82,755 at 85,537-38 (1995); Personnel Security Hearing, 24 DOE ¶ 82,753 at
85,529-30 (1995)). Accordingly, the Hearing Officer found that the individual's access authorization
should not be restored since he was unable to conclude that such restoration would not endanger the
common defense and security and would be clearly consistent with the national interest. Id. at 85,610.

On October 10, 1995, the individual filed a request for review with this office. I received the individual's
Statement of Issues on October 23, 1995. On November 3, 1995, when the Office of Security Affairs
informed me that it concurred with the opinion of the Hearing Officer and would not be submitting
additional information, I closed the administrative record of this proceeding.

II. Analysis

In considering requests for review, I will generally confine my inquiry to those issues raised in the
statement or response. The regulations provide that I may consider additional information which was not
before the Hearing Officer. 10 C.F.R. § 710.28(c); 10 C.F.R. § 710.29(b)(2). In the present case, neither
party has submitted any additional evidence or otherwise disputed the factual basis of the Hearing
Officer's Opinion. The only issues raised by the individual relate to the Hearing Officer's application of the
Part 710 regulations to the undisputed facts of this case. Specifically, the individual argues that: (1) the
Hearing Officer did not "properly apply the factors of section 710.7(c) to the facts . . . ;" (2) "the decision
of the Hearing Officer was not a comprehensive common sense judgment as required by section 710.7(a);"
(3) the Hearing Officer "incorrectly applied" the Part 710 regulations to "the facts of this case in light of
the standard imposed in section 710.27(d);" and (4) "[t]he Hearing Officer failed to consider the lack of
any nexus between the subject's behavior and his work with access or classified material." Statement of
Issues at 1. This decision will address the first three issues collectively, as does the individual in his
statement of issues, and then separately address the fourth issue.

A. Issues 1, 2, and 3

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the
factors to be considered in rendering a determination concerning the individual's access authorization are
the following: the nature, extent, and seriousness of his conduct; the circumstances surrounding his
conduct, including knowledgeable participation; the frequency and recency of his conduct; his age and
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maturity at the time of the conduct; the voluntariness of the participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for his conduct; the
potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and
other relevant or material factors. 10 C.F.R. §§ 710.7(c), 710.27(a). Finally, the regulations state:

If, after considering all the factors in light of the criteria set forth in this subpart, the Hearing Officer is of
the opinion that it will not endanger the common defense and security and would be clearly consistent with
the national interest to grant or continue access authorization to the individual, the Hearing Officer shall
render a favorable opinion; otherwise the Hearing Officer shall render an adverse opinion.

10 C.F.R. § 710.27(d).

As at the hearing, the individual now does not dispute the diagnosis of his alcohol dependence. Rather, he
contends that he has been successfully rehabilitated, and that by taking this and other mitigating factors
into account, the Hearing Officer should have concluded that the individual's security clearance should be
restored. Statement of Issues at 2-5. For the reasons set forth below, I disagree.

Regarding his rehabilitation from alcohol dependence, the individual argues that he has entered and
completed a treatment program and was undergoing aftercare, both of which were "consistent with
rehabilitation and the D.O.E. consulting psychiatrist recommendation." Id. at 2. However, the testimony of
both parties' psychiatrists was carefully considered by the Hearing Officer, who found in his opinion:

Both psychiatrists agreed that the [individual's] rehabilitation program was appropriate, but still
incomplete. In the opinion of the DOE psychiatrist, the [individual] would have to remain abstinent for
two years to establish credibility that he had achieved some measure of rehabilitation. He referred to
several studies showing that, of recovering drinkers who return to drinking, 70% will do so within a year
and another 20% will do so within two years.

The [individual's] psychiatrist cited recent medical research suggesting that long-term consumption of
alcohol causes a depletion of certain neurotransmitters in the brain. The individual experiences the
depletion as a strong craving for alcohol. According to the study, it can take up to a year for the body to
restore the quantity of neurotransmitters to normal values. The study thus supports the view that persons
attempting to recover from alcohol-related disorders are most likely to relapse in the early stages of
rehabilitation. Considering the short time the [individual] has been in a rehabilitation program, both
psychiatrists agreed that he was still at risk of relapse.

25 DOE ¶ 82,766 at 85,609 (footnotes omitted).

Thus, both psychiatrists agreed that the individual is, and may always be, at some risk of relapse. Both
experts appeared to also agree that this risk will diminish over time, assuming that the individual maintains
his sobriety. The individual correctly points out that the "expert witnesses did not opine [that he] was a
security risk." Statement of Issues at 3. However, the purpose of expert testimony is to elicit an opinion
regarding a question within the witness' field of expertise, e.g. psychiatry, rather than an opinion on the
ultimate question in the case, the suitability of the individual for access authorization. Based on the
experts' testimony, the Hearing Officer came to the conclusion that, at this stage of the individual's
recovery, the risk of relapse was still too high to restore access authorization to the individual.

The individual contends that he is now "less a security risk than during the period" when he was still using
alcohol, and that, under the circumstances, the conclusion of the Hearing Officer "impose[s] on him an
impossible standard of rehabilitation." Id. at 2-3, 4. It is unfortunate that, at the time the hearing was held,
less than four months had passed since the individual began his treatment and abstention. Nonetheless,
there is nothing "impossible" about a standard of rehabilitation that takes into account the length of time a
person has been in recovery. While it is no doubt true that the individual was a greater security risk prior
to his treatment, the Hearing Officer made a reasonable judgment, based on expert testimony, that at this
point in time the risk remains too high.
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The individual further argues that the Hearing Officer's opinion does not reflect a common-sense
judgment, contending that the individual's "past performance supports a common sense finding that he will
not now breach an access authorization." Id. at 2. The individual points to his years of service, his positive
work record, his compliance with security regulations, and the absence of any impact on his work
performance stemming from his alcohol use. Id. at 2-3. Yet the Hearing Officer did not ignore these facts
in his opinion, noting that the individual's "coworkers and supervisor testified that he gets along well with
other workers and is respected for his occupational abilities. He has never been observed under the
influence of alcohol while at work, nor has his use of alcohol affected his job performance." 25 DOE ¶
82,766 at 85,608. Taking these facts into account, the Hearing Officer concluded that the individual's
"superior work record, by itself, is not sufficient to mitigate the security concerns raised by his alcohol
dependence." Id. at 85,610 (citing Albuquerque Operations Office, 24 DOE ¶ 82,753 at 85,530 (1995)).
This is precisely the kind of "common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable," that is required by the Part 710 regulations. 10 C.F.R. § 710.7(a).

Finally, the individual states that the DOE denied him the opportunity to participate in an employee
assistance program "which would have provided him two years to demonstrate his abstinence and
rehabilitation." Statement of Issues at 4. However, it is not the role of the Hearing Officer in these
proceedings to determine whether an individual should be given additional time to demonstrate
rehabilitation. Rather, the Hearing Officer is to render an opinion as to whether access authorization can
be granted or restored at the present time.<2> In that regard, based on my review of the record, I find that
in his opinion the Hearing Officer properly applied the standards of Part 710 to the facts of this case, and
therefore conclude that the first three issues raised by the individual are without merit.

B. Issue 4

The last issue raised by the individual concerns what he characterizes as "the lack of any nexus between
the subject's behavior and his work with access or classified material." Statement of Issues at 1. The
individual relies for support on the opinion of the U.S. Court of Appeals for the Ninth Circuit in McKeand
v. Laird, 490 F.2d 1262 (9th Cir. 1973). According to the individual, "[i]f the standard of McKeand is to
be satisfied there must be evidence in the record to show an actual not speculative propensity . . . to breach
security because of his prior alcohol use." Statement of Issues at 7.

In McKeand, the court faced the question of "whether a person can lose his or her security clearance on
the sole basis of private homosexual activity." McKeand, 490 F.2d at 1263. One judge argued that the
homosexuality of McKeand did not alone provide a sufficient basis, noting that McKeand "has never
talked with others concerning secret information within his access; has never been approached by others
seeking secret information; and, in fact, has never breached his security classification in any way." Id. at
1265. Nonetheless, the majority upheld the findings of the hearing examiner in that case because he "not
only found McKeand was a homosexual, but in addition, made specific findings of fact clearly describing
why his homosexuality posed a threat of divulgence of classified material." Id. at 1263.

First, we note that the decision of the Court of Appeals in McKeand was issued over 20 years ago. Under
the present DOE security regulations, "sexual orientation or preference, in and of itself, is not considered a
negative factor in determining a person's eligibility for access authorization." Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material, 59 Fed. Reg. 35178,
35179 (1994). Yet, the general principle enunciated in McKeand, that there need not have been an actual
breach of security to warrant the denial of a security clearance, supports the conclusion of the Hearing
Officer in the present case. As was the case in McKeand, there is no allegation here that the individual has
ever violated security regulations. However, similar to the hearing examiner in McKeand, the Hearing
Officer in the present case not only found that the individual was alcohol dependent, "but in addition,
made specific findings of fact clearly describing" the effect of alcohol dependence on the individual's
judgment and reliability. Id.; see, e.g. 25 DOE ¶ 82,766 at 85,609 ("The [individual's] behavior, such as
habitually drinking while driving, or hunting with a loaded rifle while intoxicated, suggests that alcohol
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dependence impaired his judgment and reliability."). In the final analysis, the Hearing Officer could not
"ignore the evidence that relapse can be expected for someone at the [individual's] early stage of recovery,
or that alcohol use produces impaired judgment and reliability in the [individual]. Such impairments can
easily lead to unintentional or negligent compromises of classified material." 25 DOE ¶ 82,766 at 85,610. I
must agree, and conclude that the nexus established in this case between the behavior of the individual and
the risk to the national security easily meets the standard set forth in McKeand. Personnel Security
Hearing, 25 DOE ¶ 82,758 at 85,558-59; Personnel Security Hearing, 25 DOE ¶ 82,757 at 85,550-51
(1995); Personnel Security Hearing, 25 DOE ¶ 82,755 at 85,537-38 (1995); Personnel Security Hearing,
24 DOE ¶ 82,753 at 85,529.

III. Conclusion

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the July 14, 1995 hearing convened in this
matter. In resolving the question of the individual's eligibility for access authorization, I have been guided
by the applicable factors prescribed in 10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that
the individual's access authorization should not be restored since I am unable to conclude that such
restoration would not endanger the common defense and security and would be clearly consistent with the
national interest. 10 C.F.R. § 710.27(a).

As explained in this Opinion, the individual has not established that he is sufficiently rehabilitated. I
therefore am not convinced that restoring his access authorization would not endanger the common defense
and security and would be consistent with the national interest. Accordingly, I find that his access
authorization should not be restored.

George B. Breznay

Director

Office of Hearings and Appeals

[On February 21, 1996, the Director, Office of Security Affairs, made a final determination to revoke the
individual's Department of Energy access authorization.]

<1> . A "Q" access authorization (also referred to as a security clearance) is an administrative
determination that an individual is eligible for access to classified matter or special nuclear material. 10
C.F.R. § 710.5.

<2> . This is in no way intended to discourage an individual's ongoing attempts at rehabilitation, as the
regulations provide for reconsideration of an individual's eligibility for access authorization where the
individual has presented "[c]onvincing evidence of reformation or rehabilitation." 10 C.F.R. §
710.31(b)(2).
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13, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing:October 2, 1995

Case Number: VSA-0032

This Opinion concerns the eligibility of XXXXX ("the individual") for "Q" access authorization under the
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."<1> The Department of Energy's
(DOE) XXXXX Field Office (DOE/XXXXX) has denied the individual's request for access authorization
under the provisions of Part 710. The individual subsequently requested a hearing before a DOE Hearing
Officer pursuant to 10 C.F.R. § 710.21. The hearing was held on XXXXXXXXXXXXXX, and on
September 1, 1995, the Hearing Officer issued an Opinion recommending against granting access
authorization to the individual. On October 2, 1995, the individual filed a Request for Review of the
Hearing Officer's Opinion pursuant to 10 C.F.R. § 710.28. This Opinion considers the individual's
contentions set forth in her Request for Review that there is inadequate factual support for the Hearing
Officer's Opinion.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE or its contractors, agents, DOE access permitees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

On April 11, 1995, DOE/XXXXX issued a Notification Letter to the individual informing her that
information in the possession of DOE created a substantial doubt concerning her eligibility for access
authorization. The Notification Letter specified that derogatory information in the possession of
DOE/XXXXX indicates that the individual has a mental condition which, in the opinion of a board-
certified psychiatrist, causes or may cause a significant defect in judgment or reliability (see 10 C.F.R. §
710.8(h)["Criterion H"]). The Notification Letter provided substantial supporting information for this
allegation, and offered the individual the opportunity to resolve the substantial doubt concerning her
eligibility by participating in a hearing pursuant to Part 710 or by allowing the Manager of DOE/XXXXX
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to decide.

The individual requested a hearing in order to resolve the issue of her eligibility for access authorization.
That hearing was held on XXXXX. The individual, her family physician, a psychologist and four co-
workers testified on behalf of the individual. The individual also presented letters of support from the
manager of the XXXXXXXXXXXX Employee Assistance Program and from a psychologist who had
evaluated her as unstable in 1990. A DOE Personnel Security Specialist and XXXXX, M.D., the board-
certified psychiatrist who had evaluated the individual at DOE/XXXXX's request, testified on behalf of the
DOE.

At the hearing, the DOE presented evidence that the individual suffers from a mixed personality disorder
which has features of various personality disorders including borderline personality, narcissism, hysterical
and antisocial traits.<2> Transcript of XXXXX Hearing at 64 [hereinafter Tr.]. These traits allegedly
surfaced in the individual's relationship with her ex-husband, characterized as "chaotic," and spilled over
into her separation in XXXXX, subsequent divorce in XXXXX, and life as a single parent today. The
individual and her ex-husband had a long history of acrimonious relations--public altercations, police
intervention, subsequent incarceration, suicide threats by the individual, allegations of child abuse and
unfit parenting, financial problems and bitter and extensive custody and child support litigation. See
Personnel Security Interview at 3 (January 29, 1993); Letter from Dr. XXXXX to Acting Chief, Internal
Security Branch, DOE/XXXXX, at 2 (August 24, 1992) ("XXXXX Report"); Transcript of In Re The
Marriage of XXXXX and XXXXX at 14 (May 18, 1995) ("Contempt Hearing").

After considering all relevant information, the Hearing Officer issued an Opinion on September 1, 1995, in
which she found that the individual suffers from a personality disorder that may cause a defect in her
judgment or reliability. See XXXXX Field Office, Case No. VSO-0032, 25 DOE ¶ 82,765 (1995)
("September 1 Opinion"). Accordingly, the Hearing Officer found that access authorization should not be
granted since she was unable to conclude that such an action would not endanger the common defense and
security and would be clearly consistent with the national interest. Id.

On October 2, 1995, the individual's request for review was received by the Office of Hearings and
Appeals (OHA). On October 17, 1995, OHA received the individual's statement of issues ("Statement"),
which was then forwarded to the Office of Security Affairs (OSA) for a response. The OSA declined an
opportunity to respond to the individual's request for review. See Memorandum from Edward J.
McCallum, Director, Office of Safeguards and Security, to Director, OHA (October 26, 1995). On October
26, 1995, the administrative record of this proceeding was closed.

II. Analysis

Under 10 C.F.R. § 710.28(a), either the Office of Security Affairs or the individual involved may file a
request for review of a Hearing Officer's Opinion with the OHA Director. Thereafter, a party seeking
review must file a statement identifying the issues on which he or she wishes the OHA director to focus,
and the opposing party may then file a response to such statement. 10 C.F.R. 710.28 (b). In considering
requests for review, I will generally confine my inquiry to those issues raised in the statement or response.
The regulations provide that, under limited circumstances, I may consider additional information which
was not before the Hearing Officer. 10 C.F.R. § 710.28(c); 10 C.F.R. § 710.29(b)(2). In the present case,
neither party has submitted any additional evidence concerning the factual basis of the Hearing Officer's
Opinion. Instead, the only issues before me are the contentions advanced by the individual in her request
for review and Statement. I consider these issues successively below.

A. Whether the Opinion of Dr. XXXXX Is Outdated and Unreliable

The individual strongly protests the use of Dr. XXXXX's diagnosis as the basis for DOE's contention that
she suffers from a mental condition which may affect her judgment and reliability. According to the
individual, the diagnosis is "outdated and unreliable, and provides an insufficient basis to deny my access
authorization." Statement at 1. I cannot accept the individual's position.
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Dr. XXXXX's diagnosis of the individual's mental condition at the XXXXX hearing was based on
information gathered from 1) a 1992 diagnosis based on an August 1992 personal interview; 2) an
evaluation in April 1993 based on three psychological and/or custody evaluations completed by other
mental health professionals in 1990; 3) an evaluation in August 1994 based on information received by
DOE since the 1993 evaluation; and 4) a brief, unscheduled interview at the July 1995 hearing. Tr. at 60-
62. After this interview, Dr. XXXXX affirmed his original 1992 diagnosis that the individual suffers from
a personality disorder.

Reliance on dated information also concerned the Hearing Officer. She voiced her concern that there could
have been a substantial change in the individual's mental state in the interval between the personal
interview (August 1992) and the hearing. Tr. at 111, 112. Dr. XXXXX agreed with her concern, but
explained that it would have been dangerous to change his opinion without seeing the individual in person.
Tr. at 109. At the suggestion of DOE counsel, and in an effort to ascertain the individual's current mental
state, Dr. XXXXX briefly interviewed the individual during the hearing, and came to the conclusion that
the characteristics of a personality disorder continue to exist. Tr. at 172-177. The interview consisted of
Dr. XXXXX asking the individual questions that he felt were necessary to update his 1992 diagnosis. Tr.
113-129.

Given Dr. XXXXX's diagnosis, the burden is on the individual to provide evidence to refute the charges
against her. In the past, other individuals have successfully resolved questions of eligibility for access
authorization by presenting evidence of mitigating factors that have favorably resolved these questions.
Some mitigating factors considered under Criterion H are:

a. A current medical diagnosis that the individual's condition that caused a significant defect in judgment
or reliability is in remission or controlled by medication to the extent that a probability of recurrence is
extremely small.

b. There has been no evidence of the individual's condition or disorder for the past 10 years.

c. Medical diagnosis that the condition was temporary (e.g., one caused by marital discord), the situation
or circumstances causing the condition have been resolved, and the individual is no longer unstable.

Adjudicative Guidelines for Determining Eligibility For Access to Classified Matter and Special Nuclear
Material, DOE/OSA, at 15 (April 1994); see, e.g., Personnel Security Hearing, 25 DOE ¶ 82,751 (1995).

To support her allegation that Dr. XXXXX's opinion should not be given much weight, the individual
relies on the fact that she met personally with him only once, in 1992, and also refers to specific testimony
in the hearing transcript as proof that she no longer displays the characteristics of an individual with a
personality disorder. Statement at 2. In response, Dr. XXXXX stated at the hearing that the material he
evaluated after his 1992 interview was presented to him merely to "see if additional information from the
past would have affected [his] past opinion." Tr. at 106. DOE/XXXXX did not ask him to re-evaluate the
individual, for reasons that remain unknown. Id. at 107. He admits that there are risks in relying on the
work of others. Id. Notwithstanding, I find that Dr. XXXXX's diagnosis was reinforced by a more
contemporaneous interview and remains the most persuasive evidence concerning the individual's
psychiatric condition.

In her Statement, the individual cites favorable testimony which she contends contradicts Dr. XXXXX's
findings. However, the testimony to which she refers was offered by the individual's co-workers, who are
not qualified mental health professionals.<3> The record also reflects testimony from the individual's
family physician and a psychologist retained by the individual for the purposes of evaluating her
psychological state. However, the family physician stated that he has never performed any kind of
evaluation of the individual's mental condition. Tr. at 138.

The psychologist, Dr. XXXXX, testified that a battery of psychological tests performed on the individual
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did not show any kind of personality disorder. Tr. at 162. However, Dr. XXXXX also admitted that it was
possible that the tests would not uncover a personality disorder. Tr. at 163, 164. In addition, unlike Dr.
XXXXX, Dr. XXXXX had no background reports (i.e., no information from anyone but the individual) on
the family situation on which to base any diagnosis about the resolution or duration of her mixed
personality disorder or the resolution of the circumstances causing this condition. Tr. at 165. In fact, it
appears that the individual has had no continuing therapy for her condition. Tr. at 116-119, 130.

Therefore, although I am not entirely comfortable with Dr. XXXXX's ad hoc update, the record does not
contain any reliable basis to refute Dr. XXXXX's opinion. Thus, I must conclude that the individual's
mental condition still exists. There was no medical diagnosis presented that the condition was temporary,
the situation causing the condition has been resolved, and the individual is no longer unstable. Nor do I
find any other evidence which lessens the credibility of Dr. XXXXX's diagnosis.

I note that the individual states that "the 'financial chaos and the child rearing chaos' no longer exist."
Statement at 2. The fact that the individual has made such statements was a factor in the Hearing Officer's
finding that Dr. XXXXX's diagnosis was correct. The administrative record contradicts the individual's
statement, and she displays the evasiveness and lack of honesty which Dr. XXXXX contends is a feature
of her mental condition. Tr. at 117, 118, 127-129. As recently as May 1995, the individual and her
husband spent time in jail for contempt of court because, in the words of the judge, "both parties have
fault and both parties have not complied with this court's order and orders in the past." Transcript of
Contempt Hearing at 17 (May 18, 1995). The judge also bemoaned the amount of litigation in this case
and the parties' failure to cooperate with each other over a seven-year period. Id., at 14. While examining
the individual, the Hearing Officer and Dr. XXXXX experienced significant difficulty in eliciting the facts
surrounding the court proceeding and the individual's subsequent incarceration. Tr. at 114, 127. She
refused to accept any blame for the situation. Id., at 128-131. Many people get divorced and some of those
divorces are bitter, but seven years of litigation is extensive by any standard. The existence of such an
acrimonious post-divorce battle is consistent with and supports Dr. XXXXX's evaluation.

B. The Hearing Officer Discounted or Ignored the Majority of the Evidence and Testimony, Which
Conflicts With Dr. XXXXX's Diagnosis

The individual alleges that the Hearing Officer did not give the appropriate weight to the favorable
testimony she presented during the hearing. See Statement at 3. She restates her opinion that reliance on
Dr. XXXXX's diagnosis, which was based on a three-year old interview, is not acceptable and refers to a
citation in the September 1 Opinion in which old evidence was allegedly discounted. See Statement at 3
(citing September 1 Opinion at 85,602-4 (citing XXXXX, 25 DOE ¶ 52,573 (1995); Oak Ridge
Operations Office, 25 DOE ¶ 82,755 (1995))). The individual's attempt to rely on those cases is not
persuasive. In those cases, evidence of prior conduct was discounted because there were no recent
derogatory incidents. In contrast, in the instant case, the individual's refusal to follow a court order
prescribing visitation resulted in her incarceration only two months prior to the DOE hearing. See
Transcript of Contempt Hearing (May 18, 1995).

Although it is unfortunate that OSA did not ask Dr. XXXXX to make a formal reassessment of the
individual prior to the hearing, his opinion is still reliable since it is based on a valid personal evaluation
which was updated by reports in the intervening years and a brief interview during the hearing. As a
board-certified psychiatrist, Dr. XXXXX is considered a qualified mental health professional under our
regulations, and his opinion stands uncontroverted. Although other professionals disagreed with portions
of Dr. XXXXX's assessment of the individual, none was able to definitively state that no personality
disorder currently exists. See discussion supra Section II.A. For example, the information introduced at the
hearing from Dr. XXXXX <4> consisted of a letter dated October 1994 stating that she has spoken with
the individual over the years and finds her to be mature, developmentally appropriate and a good mother.
See Letter from Dr. XXXXX , October 10, 1994. However, the letter contains the caveat that "[i]t is my
understanding that things are much more normal now." Id. No information is provided to show that Dr.
XXXXX has evaluated the individual since diagnosing her with a personality disorder in July 1990.

file:///cases/security/vso0014.htm
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In addition, Dr. XXXXX admits that the psychological tests that she gave the individual may not disclose
a personality disorder. See discussionsupra Section II.A. Dr. XXXXX was not aware of, and therefore
could not question the individual about, any of the contradictions uncovered in her clearance investigation.
Thus I accept the opinion of Dr. XXXXX that the individual continues to suffer from a mental condition
which may cause serious defects in her judgment or reliability. I have considered many factors, chief
among them 1) the incomplete and unsupported psychological evaluation offered as evidence to refute Dr.
XXXXX's opinion, 2) the fact that none of the co-workers who testified in her favor is a qualified mental
health professional, and 3) her turbulent and litigious relationship with her ex-husband, seven years after
filing for divorce.

C. The Hearing Officer Misinterpreted Certain Information, Rendering Her Conclusions Erroneous

Finally, the individual attempts to justify her testimony at the hearing, described by the Hearing Officer as
evasive, as merely "guarded." Statement at 3. The individual explains that her defensiveness could
justifiably be traced to the fact that Dr. XXXXX's diagnosis could end her career. She contends that the
Hearing Officer incorrectly uses her "somewhat defensive" exchanges with the doctor to evidence a
personality disorder. Id. I examined the transcript carefully, paying particular attention to the explanations
provided in the individual's Statement. I find that the Hearing Officer was correct in interpreting the
testimony of the individual as fraught with evidence of evasiveness and a reluctance to be forthright in her
statements.

During the hearing, Dr. XXXXX asked the individual had she had any "police problems" since August
1992. Tr. at 114. She responded that she had not, but then went on to relate details of an incident in
October 1994 where her husband had called the police to complain about her. Id. Moreover, only after
questioning from the DOE counsel were the details of her incarceration in May 1995 uncovered. The
individual contends that because she was taken to jail directly from court without being arrested by the
police, her answer was accurate. I do not find her explanation convincing. When asked whether she had
any "legal repercussions" from her relationship with her ex-husband, the individual replied that her
attorney is "taking care of it." Tr. at 114. The individual also explains that because her lawyer was advised
by her supervisor that her incarceration for contempt of court was not reportable, she did not consider it a
legal or police problem. Again, her reasoning is not persuasive. The average person would consider a stay
in jail a "police" problem, and appearances in court should reasonably be considered a "legal" problem.
When the individual uses such convoluted logic to downplay her personal problems, she gives credence to
Dr. XXXXX's diagnosis.

Next, the individual criticizes the September 1 Opinion for concluding that she was sentenced to a jail
term for failure to participate in mediation. Statement at 5. She states that although the judge mentioned the
failure to mediate as an "aggravating factor," the sentence was for contempt of court only. Id. Again, the
individual belabors the semantics of the Opinion while avoiding the true issue--the high level of chaos in
her personal relationship with her husband and its effects on her judgment or reliability. In November
1994, the court ordered the individual to honor a prescribed visitation schedule, ordered her ex-husband to
pay child support and ordered both parties to engage in mediation. Transcript of Contempt Hearing at 3, 7.
When they had not fulfilled these obligations by May 1995, the court sentenced both to jail. Id., at 16, 17.

The individual calls these "isolated, minor discrepancies." Statement at 5. I do not agree. A reasonable
person would understand that, in this proceeding, the purpose of a question about "legal" or "police"
problems is to elicit information about any arrests, charges or detentions by any law enforcement
authorities or any violations of any laws, regulations or ordinances. This information is relevant to a
common-sense judgment about the granting of access authorization. 10 C.F.R. § 710.7 (a). As an example
of the evasiveness found throughout the individual's testimony, I offer this exchange between the
individual and Dr. XXXXX:

Q. So have you had any [psychiatric] treatment since ...1992?
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A. No. ...[W]hen I have a problem, I go to the Employee Assistance Program (EAP) and speak with them.

Q. How many times have you been to the EAP for treatment?

A. I have gone to speak. I wouldn't call that treatment. I'm not really understanding your question.

Q. ...Have you had any psychiatric treatment since 1992?

A. Well, it depends on your definition of psychiatric treatment. I'm not understanding your question.

Tr. at 117.

The individual asked DOE counsel for clarification, and testimony resumed as follows:

Q. Why don't you tell him how often and who you have seen.

A. I saw XXXXX, and there is a letter in the file about that.

Q. And how often?

A. As I say, on an as needed basis.

Q. And how many times have you seen her up to this date?

A. She is no longer with the program.

Q. How many times have you seen her?

A. I don't have those records before me.

Tr. at 118.

I must agree with Dr. XXXXX and the Hearing Officer that the individual refused to volunteer any
negative information about herself, evading even the most straightforward questions. Therefore, I find that
the Hearing Officer did not misinterpret the individual's testimony, and the Hearing Officer's conclusion
that Dr. XXXXX had a factual basis for finding the individual evasive is not erroneous.

III. Conclusion

I have thoroughly considered the record of this proceeding, including the submissions of the parties and
the evidence presented and the testimony of the witnesses at the XXXXXXXXXXXX hearing convened in
this matter. In resolving the question of the individual's eligibility for access authorization, I have been
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c). After due deliberation, it is my opinion
that the individual should not be granted access authorization since I am unable to conclude that such an
action would not endanger the common defense and security and would be clearly consistent with the
national interest. 10 C.F.R. § 710.27(a).

As explained in this Opinion, I find that the individual has failed to rebut the finding that she has a mental
condition which in the opinion of a board-certified psychiatrist, causes or may cause a significant defect in
judgment or reliability. Substantial and credible evidence exists to support a finding that the individual
continues to exhibit the characteristics of a mixed personality disorder. Accordingly, it is my opinion that
access authorization should not be granted.

George B. Breznay

Director
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Office of Hearings and Appeals

[On February 21, 1996, the Director, Office of Security Affairs, made a final determination to deny the
individual's request for a Department of Energy access authorization.]

<1>1/ A "Q" access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as an access authorization, security clearance, or "Q" clearance.

<2>2/ A person with borderline personality exhibits intense difficulties modulating emotions, unstable
interpersonal relationships, suicidal behavior, and inappropriate and intense anger. American Psychiatric
Association, Diagnostic and Statistical Manual of Mental Disorders 654 (4th ed. 1994) ("DSM-IV").
Some features of narcissistic personality disorder include reacting to criticism with intense feelings,
exploiting others, and self-aggrandizement. DSM- IV at 661; XXXXX Report at 10; Tr. at 79.

<3>3/ Dr. XXXXX found that to the credit of the individual, her personality disorder did not surface in
her work environment, and in addition she was able to successfully resolve the serious financial problems
stemming from her divorce. Tr. at 104, 111, 173-175.

<4>4/ Dr. XXXXX is a psychologist who performed a psychological evaluation of the individual and
diagnosed her with a mixed personality disorder in 1990. See Letter from Dr. XXXXX to District Court
Judge, XXXXXXXXXXXXXXXXXXXXXXXXX (July 12, 1990).
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

March 7, 1996

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: December 5, 1995

Case Number: VSA-0041

On October 27, 1995, the Office of Hearings and Appeals issued an Opinion stating that restoring access
authorization for XXXXX (the Individual) would not be clearly consistent with the national interest.
Personnel Security Hearing, VSO-0041, 25 DOE ¶ 82,775. The Individual then requested a review by the
Director of the Office of Hearings and Appeals. For the reasons stated below, I concur with the Opinion of
the Hearing Officer.

On May 8, 1995, the XXXXXXXXXX Office issued a Notification Letter to the Individual that stated its
reasons for suspending the Individual's access authorization. The Notification Letter was predicated upon
10 C.F.R. § 710.8(l) (pattern of financial irresponsibility).

Whether "Cultural Differences" should be considered

The Hearing Officer found support for the allegation of falsification in the Individual's answers to a
Questionnaire for Sensitive Positions (QSP) that he signed on November 21, 1994. Question 11 on the
QSP asks the Individual to list all full-time work, all part-time work, all paid work, active military duty,
self-employment, and all periods of unemployment. In his response, the Individual neglected to list three
restaurants that he owned and operated between 1991 and 1994.

Question 19 asks the individual whether he or a company he controlled had, in the past five years, been
subject to a legal judgment for a debt. The Individual's answer omitted two judgments obtained by
creditors against the restaurants he owned.

Question 27b asks the Individual whether he is now more than 180 days delinquent on any loan or
financial obligation. The Individual failed to disclose three debts on which he was more than 180 days
delinquent. The three delinquencies totaled more than $13,000.

The Individual cursorily presents issues for review, without providing any additional facts or legal
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arguments for consideration. Regarding his omissions in answering Questions 11 and 19, the Individual
questions whether the Hearing Officer "committed error by not recognizing cultural differences which led
[him] to misinterpret the meanings of the terms 'employment' and 'judgment.'" He has not presented any
issue that pertains specifically to his answer to Question 27b.

The Individual does not identify the "cultural differences" that the Hearing Officer allegedly failed to
consider. Presumably, he is referring to the fact that he was born and raised in a country whose primary
language is not English. On the other hand, the transcripts of the security interview and the hearing
indicate that he has a substantial understanding of the English language. I note also that the Individual is a
citizen of the United States who has resided in the United States for more than fourteen years and
graduated from a university here.

Moreover, the Individual never made the claim, before or during the hearing, that cultural differences
caused him to misunderstand the words "judgment" and "employment." Concerning the Individual's
understanding of the term "judgment," I note that legal documents issued to him in those matters clearly
state in nontechnical language that judgments were entered against him.(1) The Individual understood one
notice of judgment clearly enough to contact a lawyer for assistance the day after he received it. (2)

In addition, the Individual has not given a consistent account of why he failed to report the judgments on
the QSP. Originally, he blamed the omission on a person he identified only as "Cathy," who he said was
supervising his completion of the QSP. The Individual explained during his initial security interview, "I
told Cathy, hey, I received a judgment. I already negotiated with them." (3) He claims that "Cathy" told
him "If you keep up with it, then don't worry about it." (4) He says he interpreted her response to mean
that he did not have to mention the judgment if he were making timely payments on it. There is nothing in
the instructions for the QSP, however, to support such an interpretation. In addition, there is no
corroboration for the Individual's conversation with "Cathy."

In a subsequent security interview, the Individual changed his explanation for omitting the judgments. He
claimed he did not reveal them because he did not go to court, and therefore did not "consider" them
judgments. (5) The Individual offered no explanation, however, for why he thought the word "judgment"
implied a court appearance, or why questions on financial responsibility would be restricted to matters
involving a court appearance.

Besides omitting the judgments, the Individual failed to disclose his employment at three restaurants and
his credit delinquencies. The omission of the restaurants is significant because he was a part-owner of
each, and each closed within a few months of opening, leaving him with heavy debts. The Individual
never claimed before or during the hearing that he did not understand the meaning of the term
"employment" or "self-employment." On the contrary, he stated in a security interview that "I did not list
[the restaurants] first of all probably .... I did not read the question carefully."(6) He has not explained his
omission of the delinquent credit accounts.

I find it significant that all the Individual's purported misunderstandings concerned the disclosure of
potentially derogatory financial information. I therefore concur with the Hearing Officer that the Individual
"deliberately omitted significant information in his response to three questions in the November 1994 QSP
... The Individual's failure to provide that information reflects a lack of truthfulness, good judgment and
trustworthiness. It thus creates a doubt as to whether [he] can be trusted to safeguard classified
information or uphold security regulations." 25 DOE at 85,761.

The circumstances of the Individual's financial irresponsibility

The Hearing Officer found evidence of financial irresponsibility and poor judgment in a series of
questionable transactions that left the Individual with delinquent obligations exceeding his annual net
salary. For example, the Individual opened the three restaurants mentioned above between 1991 and 1994.
Each restaurant closed after a few months of operation. With each restaurant closure, he was saddled with
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large debts. In addition, between April 1992 and March 1993, the Individual took out loans to finance the
purchase of four cars. When he could not make the required payments on two of the cars, he gave them
away without attempting to recover any part of his costs. His explanation for this behavior is that "some
people like cars ... it's their hobby." (7)

In light of the evidence, the Individual conceded that he had been financially irresponsible. (8) He now
questions, however, "whether the Hearing Officer improperly failed to fully consider the circumstances
surrounding the financial irresponsibility of [the Individual] as required by 10 C.F.R. § 710.7(c)." I find no
support in the record for the Individual's position.

The Hearing Officer considered the Individual's argument that his financial difficulties were the result of
the birth of his four children between 1991 and 1994, and the failure of his restaurants. 25 DOE at 85,675.
After considering this argument, the Hearing Officer found it unpersuasive. I agree with this conclusion.
When the Individual's arguments are fully considered, they aggravate,

rather than mitigate, his irresponsibility. With four children and a wife to support, the Individual was
clearly in no position to embark on a series of precarious business ventures or engage in a car-buying
spree.

The Individual's reformation and rehabilitation

Finally, the Individual asks "whether sufficient and credible evidence exists to find that [he] has reformed
and rehabilitated his behavior with regard to financial matters." The Hearing Officer found that "there is
insufficient evidence of reformation or rehabilitation upon which I could find that the Individual would not
be financially irresponsible in the future." 25 DOE at 85,675.

The individual made no serious attempt to reduce his delinquencies until January 1995, when he withdrew
about $17,000 from his employee benefits plan to apply to payments. In August 1995, he filed for
bankruptcy. Stopgap measures such as these cannot be seriously considered as mitigating a well-
established pattern of financial irresponsibility and poor judgment. See Personnel Security Hearing (Case
No. VSO-0015, 25 DOE ¶ 82,760 (1995); Personnel Security Hearing (Case No. VSO-0036), 25 DOE ¶
82,772 (1995); but cf. Personnel Security Hearing, (Case No. VSO-0013), 25 DOE ¶ 82,752 (1995).

Conclusion

The record of this case contains abundant evidence that the Individual has been seriously irresponsible in
managing his financial affairs and in providing complete and accurate information to security personnel.
This behavior is clearly incompatible with the high degree of responsibility for safeguarding classified
material required of persons holding access authorization.

Therefore, based on the criteria set forth in 10 C.F.R. Part 710 and my review of the record in this case, I
concur with the Hearing Officer that restoring the Individual's access authorization would endanger the
common defense and security and would not be clearly consistent with the national interest. It is thus my
opinion that the Individual's access authorization should not be restored.

George B. Breznay

Director

Office of Hearing and Appeals

Date: March 7, 1996

file:///cases/security/vso0015.htm
file:///cases/security/vso0036.htm
file:///cases/security/vso0013.htm


Case No. VSA-0041, 25 DOE ¶ 83,005 (OHA March 7, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0041.htm[11/29/2012 1:30:32 PM]

(1) Exhibit 6 at 2.

(2)Hearing Transcripts (Tr.) at 96.

(3)Exhibit 2 at 11.

(4)Ibid.

(5)Exhibit 3 at 9; 41.

(6) Exhibit 3 at 28.

(7)Tr. at 150.

(8)Tr. at 182.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Request for Review

Case Name: Personnel Security Review

Date Filed:December 11, 1995

Case Number:VSA-0044

This Opinion concerns the eligibility of XXXXX ("the individual") for continued "L" access authorization
under the regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." <1> The Department
of Energy's (DOE) XXXXX Operations Office (the Operations Office) suspended the individual's access
authorization under the provisions of Part 710. The individual then requested a hearing before a DOE
Hearing Officer pursuant to 10 C.F.R. § 710.21. On November 22, 1995, the Hearing Officer issued an
opinion recommending against restoring the individual's access authorization. On December 11, 1995, the
individual filed a request for review of the Hearing Officer's Opinion pursuant to 10 C.F.R. § 710.28. This
opinion considers whether, on the basis of the regulations and the record before me, the individual's access
authorization should be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permitees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

On May 24, 1995, the Operations Office issued a Notification Letter to the individual informing him that
the DOE possessed information which created a substantial doubt about his eligibility to maintain a "L"
access authorization. Specifically, the Notification Letter informed the individual that derogatory
information in the DOE's possession indicated that on several occasions he has deliberately provided DOE
security officials with false or misleading information and therefore engaged in unusual conduct or been
subject to circumstances which show that he is not honest, reliable or trustworthy. Notification Letter at
Enclosure 2-3. The Notification Letter concluded that since the individual had failed to provide adequate
evidence showing that he had been rehabilitated or reformed, his access authorization would be suspended.
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On June 12, 1995, the individual requested a hearing and submitted a response to the DOE's allegations.
On July 28, 1995, I appointed Leonard M. Tao as Hearing Officer. The Hearing Officer conducted a
hearing on XXXXXXXXXXXXXXXXXX in XXXXXXXXXXXXXXXXXXXX. The Hearing Officer
issued an Opinion on November 23, 1995, in which he concluded that while the individual had in fact been
successfully rehabilitated from his substance dependence, he continued to have serious doubts concerning
the individual's honesty and reliability and therefore could not conclude that restoring his access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Personnel Security Hearing, 25 DOE ¶ 82,780 (1995). These doubts were based upon
the individual's actions that occurred subsequent to his treatment and recovery from substance dependence,
specifically: (1) the individual's minimization of his drug use during his May 1994 Personnel Security
Interview (PSI); and (2) the individual's failure to come forward to correct his past falsehoods, even after
his recovery. On December 11, 1995, the individual filed his Request for Review and Statement of Issues.
On December 21, 1995, I received the Office of Security Affairs' submission stating its concurrence with
the Hearing Officer's recommendation. On January 31, 1996, I closed the administrative record of this
proceeding.

II. Analysis

Under 10 C.F.R. § 710.28(a), either the individual or the Office of Security Affairs may file a request for
review of a Hearing Officer's opinion with the Director of the Office of Hearings and Appeals (OHA). The
regulations provide that the party seeking review must file a statement with the OHA identifying the
particular issues on which it wishes me to focus when conducting my review within 15 calender days after
filing its request for review. 10 C.F.R. § 710.28(a). The other party is then given 20 calender days in
which to file a response to the statement. 10 C.F.R. § 710.28(b).

In considering requests for review, I will generally confine my inquiry to those issues raised in the
statement or response. The regulations provide that I may consider additional information which was not
before the Hearing Officer. 10 C.F.R. § 710.28(c); 10 C.F.R. § 710.29(2). In the present case, neither party
has submitted any additional evidence or otherwise disputed the factual basis of the Hearing Officer's
Opinion. Instead, the only issue raised by either party is the individual's contention that since his past acts
of dishonesty were symptoms of his substance abuse, his recovery from substance abuse has rendered him
sufficiently honest and reliable to maintain an access authorization. Accordingly, this is the only issue
considered in the present opinion. After reviewing the record, I am not convinced that restoring the
individual's security clearance would not endanger the common defense and security and would be clearly
consistent with the national interest. 10 C.F.R. § 710.27(a). I therefore concur with the Hearing Officer's
recommendation that the individual's access authorization should not be restored.

The present case involves an individual with a 16 year history of deliberately providing false or
misleading information to DOE security officials. The uncontroverted evidence of these intentional
misrepresentations is discussed at length in the Hearing Officer's Opinion. In April 1992, the individual
enrolled himself in an in-patient treatment program for his substance dependence thus beginning, by all
accounts, a successful recovery from his substance dependence. As a result, the individual experienced a
significant improvement in both his personal and professional life. There is no doubt in my mind that the
individual's substance dependence is in remission. Moreover, I am also firmly convinced that, in all
likelihood, the individual's recovery has made him a more honest, trustworthy and reliable individual.
However, I am not convinced that the serious doubts concerning his suitability for maintaining an access
authorization created by his provision of false or misleading information to DOE security officials have
been sufficiently resolved.

Even after his recovery, the individual continued to conceal the extent of his past drug use from DOE
security. While the individual ultimately fully admitted the extent of his past drug use, he did not do so
until directly confronted by DOE security officials during the third and fourth PSIs of his 1994
reinvestigation. For a period of approximately two years after he began his substance abuse treatment, the
individual continued to conceal the full extent of his past drug use from DOE security and failed to inform
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DOE security of the inaccuracy of the information he had previously provided them. This pattern of
concealment raises serious doubts about the individual's honesty, trustworthiness and reliability. 10 C.F.R.
§ 710.8(l).

Moreover, when the individual was questioned at the XXXXXXXXXXXXXXXXXX hearing about his
previous failure to inform DOE security about the true extent of his past drug use, he testified that he had
fully disclosed his past drug involvement by authorizing the DOE to obtain the records of his in-patient
substance dependence treatment. Hearing Transcript at 165-67. However, the treatment records submitted
by the individual do not support this testimony. Instead, they contain the following summary of the
individual's chemical dependency history: "The patient states that he sampled cocaine in the past, five or
six years ago. He states that he experimented with marijuana about 20 years ago and denies any and all
usage of any other kind." April 28, 1992, Social History prepared by XXXXX, PHD, XXXXX at 4. During
his May 26, 1994 PSI the individual admitted use of amphetamines, barbiturates, psilocybin, cocaine and
hashish in addition to extensive marijuana use. Transcript of May 26, 1994 PSI at 5-6. Since the individual
eventually admitted a much more extensive pattern of drug use than was indicated in his treatment records,
his explanation that he had provided a full disclosure of his drug use by disclosing the treatment records is
not credible.

The burden is always on the individual to come forward with evidence to convince the DOE that restoring
his access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a); see Personnel Security Hearing, 24 DOE ¶
82,752 at 85,511 (1995) and cases sited therein. In light of the length of time during which the individual
had concealed his drug use from the DOE and the number of past misrepresentations he had made to the
to DOE, this individual bears a particularly heavy burden of persuasion. The individual's passive
concealment of the full extent of his past drug use until the May 26, 1994 PSI and his less than credible
explanation for failing to come forward with this information at the hearing reenforce the serious doubts
that had been raised about the individual's honesty, truthfulness and reliability. 10 C.F.R. § 710.8(l).
Accordingly, the individual has still failed to exhibit the degree of candor necessary to resolve these
serious concerns. I am therefore unable to conclude that the individual is sufficiently rehabilitated or
reformed from his pattern of providing false or misleading information to DOE security officials.

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the XXXXXXXXXXXXXXXXXX hearing
convened in this matter. In resolving the question of the individual's eligibility for access authorization, I
have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c). After due deliberation, it is
my opinion that the individual's access authorization should not be restored since I am unable to conclude
that such restoration would not endanger the common defense and security and would be clearly consistent
with the national interest. 10 C.F.R. § 710.27(a).

III. Conclusion

As explained in this Opinion, I find that the individual has not established that he is rehabilitated or
reformed. I therefore am not convinced that restoring his access authorization would not endanger the
common defense and security and would be consistent with the national interest. Accordingly, I find that
his access authorization should not be restored.

George B. Breznay

Director

Office of Hearings and Appeals

[On April 15, 1996, a final determination was made by the Director, Office of Security Affairs, to revoke
the individual's Department of Energy access authorization.]
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<1>/ An "L" access authorization (also referred to as a security clearance) is an administrative
determination that an individual is eligible for access to classified matter or special nuclear material. 10
C.F.R. § 710.5.



Case No. VSA-0048, 25 DOE ¶ 83,010 (OHA Apr. 12, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0048.htm[11/29/2012 1:30:34 PM]

Case No. VSA-0048, 25 DOE ¶ 83,010 (OHA Apr.
12, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date Filed: November 21, 1995

Case Number: VSA-0048

This Opinion concerns a Request for Review filed by XXXXX (the "Respondent") concerning his
eligibility to hold a level "L" access authorization under the regulations set forth at 10 C.F.R. Part 710.<1>
On October 27, 1995, a Hearing Officer from the Office of Hearings and Appeals (OHA) of the
Department of Energy (DOE) issued an opinion recommending against restoring the Respondent's access
authorization. In this Opinion, I will consider the appropriate disposition of the Respondent's access
authorization, based on the regulations and the record before me.

I. Background

The Respondent has been employed by the government-owned, contractor-operated XXXXX since 1973.
At that time, the Respondent received an access authorization enabling him to work at the facility. In 1994,
the DOE's XXXXX Office (XXXXX) began a standard five-year reinvestigation into the individual's
background. As part of this reinvestigation, the DOE conducted a credit check on the Respondent.
Information from the credit check revealed that the Respondent had two tax liens pending against him and
also had several delinquent accounts. To resolve questions concerning the Respondent's financial affairs,
the DOE conducted three personnel security interviews (PSIs) with the Respondent. Questions regarding
the individual's eligibility for access authorization remained unresolved after the three PSIs. As a
consequence, the XXXXX's Manager suspended the Respondent's level "L" access authorization and
obtained authority from the Director of the Office of Safeguards and Security to initiate an administrative
review proceeding.

The XXXXX commenced the administrative review proceeding on June 23, 1995 by issuing a Notification
Letter to the Respondent advising him that the DOE possessed information which created a substantial
doubt concerning his eligibility to maintain a security clearance (Notification Letter). Specifically, the
Notification Letter states that the DOE uncovered derogatory information which indicates that the
Respondent has engaged in unusual conduct or is subject to circumstances tending to show that the
Respondent is not honest, reliable, or trustworthy, including conduct or circumstances involving a pattern
of financial irresponsibility. According to the Notification Letter, the XXXXX reached this determination
based on the following information: (I) the Respondent failed to file Federal income tax returns for the tax
years 1989 through 1993; (ii) the Respondent failed to file State income tax returns for the years 1989
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through 1994; (iii) the Respondent has been delinquent in paying his county property taxes from 1991
through 1993; (iv) the Respondent has been delinquent in paying his Area School District taxes since
October 31, 1994; (v) the Respondent has been delinquent in paying his City wage taxes since 1989; (vi)
the Respondent was delinquent on a mortgage beginning in 1982 and made only one payment of $427 on a
delinquent amount of $11,585 (the mortgage was written off in the amount of $23,404 on December 1,
1992); (vii) a Borough filed two tax liens totaling $1,000 against the Respondent for the tax years 1993
and 1994; (viii) a Borough assessed the Respondent $4,000 to cover the cost of razing a house; (ix) the
Respondent wrote two checks on an account without sufficient funds to cover those checks; and (x) the
Respondent has loaned family and friends substantial amounts of money while neglecting to pay income,
wage and property taxes and other financial obligations. The XXXXX concluded that the information set
forth above came within the purview of potentially disqualifying criteria set forth at 10 C.F.R.§ 710.8(l).

After receiving the Notification Letter, the Respondent requested a hearing to respond to the DOE's
allegations. The XXXXX's Manager transmitted the Respondent's Request for a Hearing to the Office of
Hearings and Appeals (OHA) on July 18, 1995. I appointed Warren Gray as Hearing Officer in this case
on July 21, 1995. Mr. Gray convened a hearing in this matter on XXXXXXXXXXXXXXXXX in
XXXXXXXXXXXXXXXXXXXXXXXX.

At the hearing, the Respondent admitted that he had engaged in a pattern of financial irresponsibility.
Transcript of XXXXXXXXXXXXXXXXX Hearing at 150 (hereinafter cited as "Hearing Tr."). He
attributed his financial problems, however, to "misplaced generosity" or "just being a kind person." Id.
Regarding his failure to comply with federal and state tax laws, the Respondent claimed that he prepared
his tax returns, but that his father or brother secretly failed to mail them in order to cause trouble for him.
Hearing Tr. at 122-124. In addition, the Respondent argued that he stopped paying property taxes because
the property he purchased did not meet his expectations and he thought of returning it to the seller. Id. at
132-33.

II. The Hearing Officer Opinion

After considering all the relevant information, the Hearing Officer issued an Opinion on October 27, 1995,
in which he found that the Respondent had not mitigated his admitted pattern of financial irresponsibility
by showing his generosity and kindness. Personnel Security Hearing, 25 DOE ¶ 85,678 at 82,776 (1995).
In addition, the Hearing Officer opined that the Respondent's excuses for failing to pay his mortgage and
taxes and file tax returns were inadequate to overcome the legitimate security concerns raised by the
XXXXX. Id. The Hearing Officer concluded that the Respondent's access authorization should not be
restored since he was unable to conclude that such restoration would not endanger the common defense
and security and would be clearly consistent with the national interest.

III. The Request for Review

On November 21, 1995, the Respondent filed his Request for Review with this Office. The Respondent
submitted a statement on December 13, 1995 requesting that I focus my review in this case on the two
issues, his tax problems and the repayment of loans he made to others. The Respondent provided me with
some new evidence in the case on January 29, 1996 and March 6, 1996. The Office of Security Affairs
declined the opportunity to respond to the Respondent's evidentiary submissions. On March 6, 1996, I
closed the administrative record in this proceeding.

IV. Analysis

Under 10 C.F.R. § 710.28(a), either the Office of Security Affairs or the individual involved may file a
request for review of a Hearing Officer's opinion with the Director of the Office of Hearings and Appeals.
The regulations provide that (I) the party seeking review must file a statement with the OHA identifying
the particular issues on which it wishes me to focus my review and (ii) the other party may file a response
to that statement. 10 C.F.R.§§ 710.28(a) and (b). The regulations also permit me to accept submissions that
are relevant to my review from either the individual or the Office of Security Affairs. 10 C.F.R. §
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710.28(c).

In considering requests for review, I will generally confine my inquiry to those issues raised in the
statement or response. The regulations provide that I may consider additional information which was not
before the Hearing Officer. 10 C.F.R. § 710.28(c); 10 C.F.R. § 710.29(2). In the present case, the
Respondent has provided me two evidentiary submissions, neither of which was considered by the Hearing
Officer. One submission concerns repayment of loans by family members to the Respondent and the other
submission relates to the potential satisfaction of a mortgage encumbering property owned by the
Respondent. As previously noted, the Respondent has requested that I review two issues in this case, taxes
and repayment of loans. Accordingly, my present opinion will be limited to these two issues.

A. Whether the Respondent's Failure to File State and Federal Income Taxes and Pay Miscellaneous Local
Taxes Raises a Legitimate Security Concern.

The Respondent asks that I review the Hearing Officer's findings regarding his failure to file and pay taxes
to various state, federal, and local taxing authorities. The Respondent has advanced no reasons, however,
to suggest that the Hearing Officer erred in opining that the Respondent's excuses for failing to pay his
taxes and file tax returns are inadequate. In fact, the Respondent has presented no arguments at all to
suggest that a review of the tax issues is warranted. Notwithstanding these deficiencies, OHA contacted
the Respondent and inquired what, if anything, he had done to remedy his problems with various taxing
authorities. See Record of Telephone Conversation between Ann Augustyn, OHA Senior Attorney, and
the Respondent (February 27, 1996). The Respondent reported that he is paying $50 per month towards his
outstanding county property taxes, $50 per month to reduce his outstanding area school taxes, and $100
per month for outstanding city wage taxes. Id. The Respondent admitted under questioning that he has not
established a repayment plan with any of the three taxing entities to which he is making monthly
payments. Rather, the Respondent claims that he is making repayment at his own pace, stating he might
increase the amount he will pay if his monthly cash flow increases. Id. With respect to filing state and
federal taxes for the years in question, the Respondent claims he has filed all back Federal tax forms but
has not yet done so for the State because he is having difficulty obtaining the forms. Id. Finally, regarding
the two pending tax liens totaling $1,000, the Respondent stated he has no information regarding this
matter. Id. <2>

A thorough review of the record before the Hearing Officer reveals that he correctly concluded that the
Respondent's pattern of failing to file tax returns and pay income, wage and property taxes as well as other
financial obligations presented a legitimate security concern within the purview of 10 C.F.R. § 710.8(l).
The Respondent's repeated acts of financial irresponsibility coupled with his failure to take any corrective
action regarding the issues raised in the Notification Letter constituted reasonable bases for the Hearing
Officer's recommendation against the restoration of the Respondent's access authorization.

Regarding the Respondent's recent attempts to rectify his numerous tax problems, I cannot conclude that
the Respondent has reformed from his repeated failure over the last several years to fulfill his tax
obligations. Of note in this regard is that the Respondent has not established a formal repayment plan with
any of the three taxing entities that he currently claims to be paying. I have no assurance based on the
Respondent's past behavior that he will faithfully tender payments on his own. Also significant is that the
Respondent has not yet obtained forms from the XXXXXXXXXXXXXXXXXXXXXXXXXXXXX to
file tax returns for the five-year period, 1989 through 1994. The Respondent has been on notice since June
1995 when the XXXXX issued the Notification Letter that the DOE was concerned that the Respondent
had taken no corrective action with respect to his tax problems. The fact the Respondent did not act
expeditiously to resolve all his outstanding tax questions underscores the XXXXX'a concerns about the
Respondent's judgment and reliability. In sum, even construing the record in the most favorable light, I
must concur with the Hearing Officer that the Respondent's habitual irresponsibility with respect to his
finances raises a serious doubt about his ability to handle classified material responsibly and follow
security regulations. Accordingly, after reviewing the record regarding the Respondent's tax situation and
considering the Respondent's purported efforts to take corrective action with respect to some of his tax
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liabilities, I find no reason to disturb the Hearing Officer's opinion.

B. Whether Promises to Repay Loans to the Respondent and the Respondent's Opportunity to Satisfy His
Mortgage Mitigate Some of the DOE's Security Concerns Set Forth in the Notification Letter.

On January 29, 1996, the Respondent submitted a letter signed by three of his siblings, XXXXX, XXXXX
and XXXXX. In the letter, the three siblings state the reasons why they borrowed money from their
brother and note their intentions to repay the money when they are in a financial position to do so. The
three advise that they are grateful to the Respondent for assisting them financially during difficult times.
They conclude the letter by urging me to reconsider the recommendation to revoke their brother's access
authorization.

The record reflects that the Respondent was the only steady wage earner in a family of 16 for a number of
years. That the Respondent elected to assist his parents and 14 brothers and sisters in a time of need is to
be commended not condemned in most circumstances. Here, however, the Respondent was making
discretionary loans of substantial amounts of money to relatives and friends at a time when he was
neglecting his legal obligations to pay taxes and meet other financial responsibilities. It is not relevant at
this time whether the Respondent required his family and friends to repay the money he lent or gave them.
Nor is it important that the Respondent's motives were lofty and his generosity and kindness appreciated
by family and friends. Rather, the focus is on the Respondent's judgment on those numerous occasions
when he elected to demonstrate his benevolence at the expense of fulfilling his legal obligations. I observe
that the Respondent has not even argued, let alone demonstrated, that he would act differently or make
different choices if confronted with a similar set of circumstances in the future. Based on all the foregoing
considerations, I agree with the Hearing Officer that the irresponsible behavior exhibited by the
Respondent in loaning or giving tens of thousands of dollars to family and friends while neglecting
financial obligations poses an unacceptably high security risk for the DOE. Cf. Personnel Security
Hearing, VSO-0001, 24 DOE ¶ 82,751 at 85,506 (1995) (legitimate security concern arises when an
individual has demonstrated a pattern of placing her own private interests above the law).

On March 6, 1996, the Respondent transmitted to OHA a letter dated January 24, 1996 from XXXXX
Savings and Loan Association regarding a mortgage that institution holds on the Respondent's property.
The letter states in relevant part as follows:

". . . XXXXX will satisfy our mortgage encumbering the property referenced above upon payment of
$20,000. It is agreed and understood that the payment of these funds will be made within 120 days from
receipt of this letter. . ."

While the Respondent does not explain how the new information relates to any issue before me, I
speculate that he has submitted the information to demonstrate that the property at issue in the letter was
not the subject of foreclosure proceedings, as the Hearing Officer found in his Opinion. Based on the new
evidence, it is possible that no foreclosure occurred with respect to the Respondent's property since the
mortgagee is permitting the mortgagor to satisfy the debt by paying $20,000. The pivotal issue here is not,
in my opinion, whether the lending institution foreclosed upon the subject property or not. Rather, the
issue is whether the Respondent's inability or unwillingness to make regular mortgage payments over a
period of 13 years poses a legitimate security concern to the DOE. On this issue, common sense dictates
that such a concern is a valid one. At the time the Hearing Officer rendered his Opinion, there was no
evidence that the Respondent had established a payment plan with the lending institution to address the
issue of his delinquent mortgage during those 13 years. Based on this fact, I find the Hearing Officer
correctly concluded that the Respondent was acting in a financially irresponsible manner by failing to pay
or take any corrective action with respect to his mortgage liability.

As to whether the new evidence mitigates the security concern attached to the Respondent's past mortgage
delinquencies, I note that the Respondent has not represented that he is able to fulfill the terms of the
lending institution's requirements for satisfying his mortgage debt. Moreover, there is no indication in the
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record that the lending institution will accept anything less than $20,000, permit the Respondent to make
installment payments on that amount, or extend the payment deadline beyond the 120 days. As a result of
these uncertainties, I simply cannot find that the new evidence tendered by the Respondent regarding his
attempt to redress his mortgage problems mitigates the DOE's security concerns concerning the
Respondent's judgment in managing his financial affairs. See generally Personnel Security Hearing, 25
DOE ¶ 82,751 (1995).

V. Conclusion

I have carefully considered the record of this proceeding, the Opinion of the Hearing Officer and the
matters raised by the Respondent in his Request for Review. After due deliberation, I find that the Opinion
reflects "a comprehensive, common-sense judgment, made after consideration of all relevant information"
and accordingly should not be disturbed. I find further that the two new evidentiary submissions tendered
by the Respondent do not mitigate the DOE's security concerns set forth in the Notification Letter. It is
therefore my opinion that the Respondent's access authorization should not be restored since I am unable
to conclude that such restoration would not endanger the common defense and security and would be
clearly consistent with the national interest. 10 C.F.R.§ 710.27(a).

George B. Breznay

Director

Office of Hearings and Appeals

Date:

* * * * *

[On May 29, 1996, a final determination was made by the Director, Office of Security Affairs, to revoke
the individual's Department of Energy access authorization.]

<1>/ Access authorization (also referred to as a security clearance) is an administrative determination that
an individual is eligible for access to classified matter or special nuclear material. 10 C.F.R.§ 710.5.

<2>/ I will assume for purposes of this review that the Respondent has tendered payments to the various
taxing authorities and filed the appropriate tax forms as he has orally represented. Previous attempts to
obtain written materials from the Respondent in a timely fashion during the pendency of this review have
been difficult. Therefore, in the interest of expediency, I elected not to require written confirmation of the
representations the Respondent made during the February 27, 1996 telephone conversation. If I believed
that the Respondent's alleged efforts at remedying his tax problems could have caused me to render a
favorable opinion concerning his access authorization, I would have required written confirmation of the
facts he orally represented.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: February 29, 1996

Case Number: VSA-0049

This determination considers a Request for Review filed by XXXXX (hereinafter "the individual")
concerning his eligibility to retain a "Q" access authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."<1>The individual's access authorization was suspended at the direction of the
Acting Manager of the Department of Energy's XXXXX Operations Office (DOE/XXXXX). The
individual requested administrative review of this action before a Hearing Officer. On
XXXXXXXXXXXXXXXX, a hearing was convened before a Hearing Officer assigned by the DOE
Office of Hearings and Appeals, and on January 4, 1996, he issued an Opinion that the individual's access
authorization should not be restored. On February 29, 1996, the individual filed a Request for Review of
the Hearing Officer's Opinion pursuant to 10 C.F.R. § 710.28(a). <2>On April 4, 1996, the DOE's Office
of Safeguards and Security (OSS) filed a response to the Request for Review. This Opinion considers the
issues raised by these two submissions, and ultimately whether the individual's access authorization should
be restored.

I. BACKGROUND

A. The Notification Letter

The administrative review proceeding was commenced by the issuance of a Notification Letter dated June
1, 1995. See 10 C.F.R. § 710.21. In that letter, the Individual was informed that derogatory information in
the possession of the DOE created a substantial doubt concerning his continued eligibility for a "Q" access
authorization. The Notification Letter set forth the following two areas of derogatory information:

1. The individual had deliberately misrepresented, falsified, or omitted significant information from a
Personnel Security Questionnaire (PSQ), a Questionnaire for Sensitive Positions (QSP), a personnel
security interview (PSI), written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization. See 10 C.F.R. § 710.8(f)
(Criterion F). The bases for this statement were the following incidents. In a written statement dated May
12, 1993 submitted to a DOE/XXXXX security specialist (May 12 Document), the individual indicated
that in April 1993 he had been cited for wasting energy (speeding), not wearing a seat belt and not having
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a valid drivers

license. <3>In a January 24, 1995 PSI, the individual admitted that a Driving Under The Influence (DUI)
citation that he had previously reported on a QSP as having occurred in April 1993, actually occurred in
March 1993. On March 24, 1993, the Individual was arrested for DUI, failure to have a valid driver's
license and failure to notify the Division of Motor Vehicles of his address change. The individual admitted
in a PSI that he had not previously informed anyone about the DUI prior to filing a January 1994 QSP
because he thought it would affect his job and security clearance.

2. The individual had been diagnosed by a board-certified psychiatrist as having an illness or mental
condition of a nature which, in the opinion of that psychiatrist, causes or may cause a significant defect in
judgment or reliability. See 10 C.F.R. § 710.8(h)(Criterion H). Among the bases for this statement were
that the individual admitted that he drank an average of one six pack of beer on the weekends, that he got
drunk about 20 times a year, and had a history of alcohol abuse. The individual was examined on March
27, 1995, by Dr. XXXXX, a board-certified psychiatrist who found that the individual was suffering from
alcohol dependency and that the individual's judgment and reliability were suspect.

B. The Hearing and the Hearing Officer's Opinion

Criterion F

At the hearing, it was the DOE/XXXXX's position that the individual had omitted from the May 12
document the fact that he had been arrested for DUI on March 24, 1993, and had falsely stated that he had
been cited for wasting energy (speeding), when in fact he had been arrested for DUI. In support of its
position, the DOE submitted a copy of a portion of the individual's OPM (Office of Personnel
Management) background investigation which states that on March 24, 1993, the individual was stopped
for operating his automobile at 72 miles per hour (mph) in a 55 mph zone and arrested for DUI, not
having a valid driver's license and failing to notify the Division of Motor Vehicles of a change of address.

It was the individual's position at the hearing that in the May 12 document he sought to report a separate
incident from the March 24, 1993 arrest for DUI. Specifically, he maintained that he was attempting to
report only a speeding arrest that had occurred on another date.

The Hearing Officer was not convinced that the individual was indeed attempting to report an arrest
separate from the March 24 arrest. In his Opinion, the Hearing Officer pointed out that the description of
how fast the individual was speeding in the May 12 document was identical to the reason stated in the
OPM report for why the individual was stopped in his March 24, 1993 DUI arrest (traveling 72 mph in a
55 mph zone). The Hearing Officer also found it significant that the date that the individual gave in the
May 12 document as the date he was going to court for the speeding ticket (May 25, 1993) was the date
that the individual pled guilty for the March 24, 1993 DUI. The Hearing Officer was thus not persuaded by
the individual's assertion that he was attempting to report another arrest and noted that the individual had
not even submitted any evidence to support the claim of a second arrest. <4>

In view of these considerations, the Hearing Officer found that the May 12 document was submitted by
the individual to report the circumstances surrounding his March 24 arrest. He further found that in the
May 12 document, the individual neglected to report that he had been arrested on March 24 for DUI. He
also found that in the May 12 document the individual falsely stated that he had been charged with
wasting energy, when in reality he had been arrested for DUI. He therefore concluded that the
DOE/XXXXX had properly invoked Criterion F in suspending the individual's access authorization.

Criterion H

At the Hearing, the Hearing Officer received testimony from Dr. XXXXX, a DOE consultant psychiatrist,
concerning whether the individual was alcohol dependent. In a report of March 28, 1995, Dr. XXXXX
diagnosed the individual as suffering from alcohol dependency. The individual admitted to having
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problems with alcohol, but asserted that he had been rehabilitated. The individual testified regarding the
28-day rehabilitation program that he had attended, and stated that he had abstained from alcohol since he
entered that program in July 1995, a period of about four months. He indicated that he was committed to
sobriety. Dr. XXXXX indicated that the individual's alcohol treatment program was excellent and that as
of the time of the hearing, the individual should be considered reliable and to have good judgment.

In his Opinion, the Hearing Officer found that the individual did suffer from alcohol dependence, but that
he had been rehabilitated. He reached this conclusion based on evidence concerning the individual's
treatment program. He also considered Dr. XXXXX's testimony that at the time of the hearing the
individual should be considered reliable, and that he saw no problem with the individual's being returned
to work with the appropriate monitoring. The Hearing Officer also pointed to the fact that the individual
continued to attend AA meetings and to the individual's stated commitment to sobriety. The Hearing
Officer concluded that the individual had mitigated the security concern regarding his alcohol dependency.
Although the Hearing Officer's determination with regard to this Criterion was favorable to the individual,
the Hearing Officer did not recommend restoration of access authorization because of his adverse decision
regarding Criterion F.

II. Analysis of Request for Review and OSS Response

With his Request for Review, the individual submitted a photocopy of a traffic citation, which he states
that he was only recently able to retrieve. <5> The photocopy shows that the individual was cited for
wasting energy (speeding) on XXXXX on March 17, 1993. The individual believes that this document
establishes that he did not provide the DOE with false information, and that his access authorization
should be restored.

The OSS has filed a statement indicating that it agrees with the Hearing Officer's finding concerning
Criterion F. However, it disagrees with the Hearing Officer's determination that the individual has been
rehabilitated from alcohol dependency. Given this individual's long history of alcohol dependence, which
was associated with illegal conduct, financial problems and domestic disputes, the OSS believes that the
individual's period of abstinence from alcohol was too short to permit the conclusion that the individual
had been rehabilitated

A. Criterion F: Falsification and the May 12 Document

With respect to Criterion F, I must determine whether the photocopy of the traffic citation establishes that
the finding by the Hearing Officer on this issue should be reversed. <6>

As the Hearing Officer stated in his Opinion, with regard to issues of fact upon which the decision to grant
an access authorization may be made, the burden of persuasion is on the individual. See Personnel
Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 (1995). Thus, the individual must establish that
granting the access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Consequently, it is the individual's
burden to come forward with information to clearly refute, explain, or mitigate the allegations of
derogatory information. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).

The additional information submitted by the individual does not meet this standard. This information does
seem to establish that the individual was cited for a different traffic infraction from the March 24 DUI
incident. Therefore, he was not lying in his testimony that there was an additional incident. However, the
issue to be resolved is whether this new information confirms the individual's contention that he was, in
fact, attempting to report the March 17 incident in the May 12 document. Further, the evidence in this
document must also overcome the Hearing Officer's conclusion that the individual omitted significant
information from a response to an official inquiry. As I discuss below, I do not believe that this new
document makes either showing.

There are two references in the newly-submitted March 17 citation that are not consistent with the

file:///cases/security/vso0013.htm
file:///cases/security/vso0013.htm
file:///cases/security/vso0002.htm


Case No. VSA-0049, 25 DOE ¶ 83,011 (OHA May 23, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0049.htm[11/29/2012 1:30:35 PM]

assertions of the May 12 document. First, in the May 12 document the individual states that he was
arrested for traveling at 72 mph, whereas the March 17 ticket indicates that the individual was traveling at
70 mph. As the Hearing Officer indicated, there is evidence that the May 24 DUI arrest was also in part for
traveling at 72 mph. Personnel Security Hearing (Case No. VSO-0049), 25 DOE ¶ 82,785 at 85,744
(1996). Thus, the 72 mph speed mentioned in the May 12 document is consistent with the March 24
incident and not with the March 17 incident.

Secondly, the court appearance date set forth in the March 17 ticket is April 7, 1993. As discussed above,
the May 12 document refers to a May 25, 1993 appearance date, and this is the very date on which the
individual pled guilty to the March 24 DUI.<7> Due to these two significant inconsistencies, I am not
convinced that this new piece of evidence establishes that in the May 12 document, the individual was
attempting to report the March 17 incident. I believe that he intended to report the March 24 DUI citation.

In any event, even if the individual did not intend to report the March 24 incident in the May 12
document, he was nevertheless obligated to report that DUI citation to the DOE, as required by his July
1991 security acknowledgment. Exhibit 10. See Personnel Security Hearing (Case No. VSO-0029), 25
DOE ¶ 82,766 (1995), aff'd, Personnel Security Review (Case No. VSA-0029), 25 DOE ¶ 83,003 (1995).
By signing the security acknowledgment, the holder of access authorization agrees to notify the DOE of all
arrests within five working days of the occurrence. The individual's failure to honor that agreement
constitutes an omission, falling within the purview of Criterion F. Transcript of XXXXX Hearing
(hereinafter Tr.) at 46-47. <8>

Based on the foregoing, I find that the Hearing Officer correctly determined that the individual supplied
false and incomplete information to the DOE. I cannot conclude that the additional information supplied
by the individual provides any basis for disturbing that determination. Accordingly, I will not reverse his
finding with respect to Criterion F.

B. Criterion H: The Individual's Rehabilitation From Alcohol Dependence

As stated above, the OSS has filed a statement indicating that it disagrees with the Hearing Officer's
finding that the individual has been rehabilitated from alcohol dependency. Given this individual's long
history of alcohol dependence, which was associated with illegal conduct, financial problems and domestic
disputes, the OSS believes that the period of abstinence was too short to permit the conclusion that the
individual had been rehabilitated. At the time of the hearing, the individual stated that he had abstained
from alcohol since entering a rehabilitation program, a period of approximately four months.

After reviewing the Hearing Officer's Opinion in this case, I find the basis for his determination that
rehabilitation occurred to be incomplete. In particular, I am not able to discern from this Opinion whether
the Hearing Officer gave due consideration to all aspects of the expert testimony in reaching his decision.

Under the Part 710 regulations, the Hearing Officer is directed to make a predictive assessment as to
whether restoring access authorization "would not endanger the common defense and security and would
be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). See also, Personnel Security Hearing
(Case No. VSO-0044), 25 DOE ¶ 82,780 (1995), aff'd, Personnel Security Review (Case No. VSA-0044),
25 DOE ¶ 83,007 (1996). In deciding whether an individual who has been diagnosed with alcohol
dependency is rehabilitated, the Hearing Officer must make a predictive assessment as to the likelihood
that the individual will maintain his sobriety. In other words, taking into consideration the stage of
recovery of the individual before him at the time of the hearing, the Hearing Officer must assess the risk of
relapse. Personnel Security Review (Case No. VSA-0029), 25 DOE ¶ 83,003 (1995).

It is not clear from the Opinion in this case that the Hearing Officer made a full assessment on this point.
The Hearing Officer cited the following testimony of Dr. XXXXX in making his determination:

Dr. XXXXX testified that the treatment program at XXXX was excellent and that based on the
information that the Individual provided at the hearing, he thought the Individual's prognosis was excellent.
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Dr. XXXXX further stated he had no reason to believe that the Individual had not made a real
commitment to a life of sobriety. Further, Dr. XXXXX noted that the Individual was going to AA
[Alcoholics' Anonymous] meetings, which Dr. XXXXX deemed to be a crucial component for treatment.
With regard to the Individual's judgment and reliability, Dr. XXXXX stated that his recommendation
would now be that the Individual be considered reliable and possessing good judgment. Further, Dr.
XXXXX stated that there was no reason why the Individual should not be allowed to go back to work, but
recommended that the Individual be subject to blood or urine alcohol testing by the Employee Assistance
Program. <9>

Personnel Security Hearing (Case No. VSO-0049), 25 DOE ¶ 82,785 at 85,747 (1996).

The Hearing Officer then reached the conclusion that the individual had been rehabilitated, by referring
specifically to the following aspects of Dr. XXXXX's testimony:

...Dr. XXXXX has testified that in his opinion the Individual has successfully completed a course of
treatment for his alcohol dependency and that the Individual is reliable and that his judgment is good.
Further Dr. XXXXX has testified that he sees no problem with returning the Individual to work with
appropriate monitoring....After reviewing the testimony and other evidence before me, I find that the
Individual has mitigated the security concerns regarding his alcohol dependence.

25 DOE at 85,747-48.

Neither of these key passages from the Opinion gives consideration to the issues of the period of
abstinence and the risk of relapse.

I note from my review of the transcript of the November 1 hearing that the Hearing Officer questioned Dr.
XXXXX repeatedly on the issue of what his recommendation was as to the individual's reliability and
judgment. Tr. at 68, 69, 70. In each instance, Dr. XXXXX responded that at the time of the hearing he
believed that the individual should be considered reliable, and could go back to work. The Hearing Officer
appears to have relied heavily on this aspect of the Doctor's testimony. In the passages cited above, the
Hearing Officer twice referred to Dr. XXXXX's testimony regarding the individual's judgment and
reliability at the time of the hearing.

However, the question of the individual's level of judgment and reliability at the moment of the hearing,
while of some relevance, is not the only issue that must be probed. As I pointed out above, a key issue that
a Hearing Officer must consider in making a determination as to whether an individual has been
rehabilitated from alcoholism for purposes of eligibility for access authorization, is a predictive one. He
must evaluate the risk of relapse. Personnel Security Hearing (Case No. VSO-0029), 25 DOE ¶ 82,766 at
85,610 (1995).

In his Opinion in this case, the Hearing Officer made only one passing reference to the issue of prognosis.
He referred to Dr. XXXXX's statement that he thought that the individual's prognosis was excellent. To
support this assertion, the Hearing Officer cited Dr. XXXXX's testimony at page 64 of the hearing
transcript. 25 DOE at 85,747. However, in other testimony Dr. XXXXX qualified his opinion on the
prognosis for this individual. For example, later on, Dr. XXXXX stated the following:

I think that the issue for people who have any substance abuse problem is more determined by time than
anything else. And while [the individual] certainly has done what anyone would ask him to do and
continue to do that, the test of time is an important factor. You know...that there is a high degree of
recidivism in substance abusers, whether it's alcohol or any other drug. And people who relapse, they do
that after some period of time has gone by. So I think that's an important issue in determining ultimately
the final decision of [the individual]; and I'm just picking a time, remain completely sober for five or six
years....I think that a three or four-month period of time is on the short side in terms of making long-term
predictions. Tr. at 68-69.
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In assessing whether rehabilitation occurred, the Hearing Officer did not weigh in his Opinion this
important testimony of Dr. XXXXX as to the time that the individual had abstained from alcohol and the
risk of relapse. Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995)(in assessing
whether granting access authorization presents an acceptable security risk, the Hearing Officer considers
whether there is a high risk of relapse of alcohol dependency). The Hearing Officer did not state, why, in
view of Dr. XXXXX's testimony that there is a high risk of recidivism and that a three or four month
period of sobriety is short in this case, he had still decided that the individual was rehabilitated. See
Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 at 85,598 (reliance of Hearing
Officer on predictive value of psychiatrist's testimony). If, for example, he did not find the witness'
testimony on these points to be credible, he should have explained why. Or, if he found these aspects of
Doctor XXXXX's testimony to be outweighed by other factors, he should have explicitly discussed those
factors, and why he believed the balance tilted in the individual's favor.

There is thus significant testimony of Dr. XXXXX regarding the extent of this individual's rehabilitation
from alcohol dependence that was not considered by the Hearing Officer in his Opinion. The Hearing
Officer should certainly have given explicit consideration to the crucial issues of the potential for relapse
and whether a period of abstinence of no more than four months was sufficient to demonstrate
rehabilitation in this case. See Personnel Security Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758
(1995), aff'd, Personnel Security Review (Case No. VSA-0018) 25 DOE ¶ 83,006 (1995). In this regard,
he should also have balanced the length of time of abstinence from alcohol against the severity of this
particular individual's alcohol dependence problem. Personnel Security Hearing (Case No. VSO-0014), 25
DOE ¶ 82,755 (1995), aff'd, Personnel Security Review (Case No. VSA-0014), 25 DOE ¶ 83,002 (1995);
Personnel Security Hearing (Case No. VSO-0031), 25 DOE ¶ 82,770 (1995). I find that it was an error to
give no consideration to that testimony and to have omitted from the Opinion any discussion of that
testimony.

I must determine what action, if any, is necessary in order to correct the Hearing Officer's failure to give
full consideration to the issue of risk of relapse and the length of time of abstinence from alcohol in
connection with rehabilitation. Inasmuch as I will not recommend the restoration of the individual's access
authorization, based on my conclusion with respect to Criterion F, the issuance of a new determination by
the Hearing Officer reflecting his complete deliberations with respect to the rehabilitation issue will have
no effect on the ultimate outcome in this case. <10> In fact, preparation of such an Opinion would result
in a waste of administrative time and effort. Accordingly, I will let stand the finding with respect to
Criterion H.

Nevertheless, I am inclined to agree with the OSS view in this instance. Based on previous cases
considering the issue of time of abstinence in connection with rehabilitation from alcohol dependence, I
tend to believe that the period of abstinence in this case, which is about four months, is probably too short
for rehabilitation to have occurred, given this individual's prolonged history of alcohol-related difficulties.
E.g., Personnel Security Hearing, (Case No. VSO-0029) 25 DOE ¶ 72,766 at 85,610 (1995)(for an
individual with a twenty-year history of heavy alcohol use, a three and one-half month period of
abstinence is considered an early stage in the recovery period, during which there was still a high risk of
relapse). I believe that in this case, the potential for relapse is still very high. Absent some special
circumstances not cited in the Opinion, I do not see a sufficient basis for the determination that
rehabilitation has occurred.

III. Conclusion

As indicated by the foregoing, it is my opinion that the individual's access authorization should not be
restored. 10 C.F.R. §710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
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shall through the Director, Office of Safeguards and Security, inform the individual and his counsel in
writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date:

* * * * *

[This proceeding was administratively terminated prior to the issuance of a final determination by the
Director, Office of Security Affairs, concerning the individual's Department of Energy access
authorization.]

<1>/ A level "Q" access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>/ Section 710.28(b) provides that the party seeking review shall file a statement identifying the issues
on which it wishes the Director, Office of Hearings and Appeals, to focus. The individual did not file such
a statement. Nevertheless, the Request for Review that he filed adequately identifies the issues that the
individual wishes to have reviewed in this proceeding. Accordingly, I will construe the Request as the
Statement of Issues.

<3>/ The relevant text of the May 12 Document is as follows: I was pulled over for speeding in early April
1993 by the XXXX. I was cited for (1) Wasting energy (speeding) (72 mph in a 55 mph); (2) Not wearing
a seat belt and (3) Not valid Driver's License...I am scheduled to appear in XXXX on May 25, 1993 to take
care of the April 1993 citation.

<4>/ However, at the Hearing the individual indicated that he wished to submit additional evidence on this
point. He was granted a period of two weeks in which to provide evidence concerning the issue of the
additional citation. He did not do so.

<5>/ Technically, this evidence should have been submitted pursuant to the procedures set forth at Section
710.29. In part, that section requires that new evidence be submitted through the OSS. However, we have
allowed OSS an opportunity to comment on this new evidence. There is no adverse effect on this
proceeding by permitting the individual to submit this evidence directly to the OHA. Thus, no useful
purpose is served in this case by requiring strict adherence to that section.

<6>/ In its submission, OSS also maintains that this new evidence does not establish that the finding with
respect to Criterion F should be overturned.

<7>/ Charges of speeding, not having a valid driver's license and failure to notify the Division of Motor
Vehicles of a change of address were dismissed. Personnel Security Hearing (Case No. VSO-0049), 25
DOE ¶ 82,785 at 85,743 (1996).

<8>/ The Hearing Officer found that the individual's failure to mention the March 24 DUI in the May 12
Document constituted an omission under Criterion F.
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<9>/ References to the transcript of the XXXXXXXXXX Hearing have been omitted from this citation.

<10>/ The Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). She also assesses the appropriate weight to be given to their testimony. Personnel
Security Hearing (Case No. VSA-0014), 25 DOE ¶ 83,002 at 86,512. As a general rule, I will not supplant
my judgment for that of the Hearing Officer in such matters.
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Case No. VSA-0051, 25 DOE ¶ 83,012 (OHA May
17, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Request for Review

Case Name: Personnel Security Review

Date of Filing: February 6, 1996

Case Number: VSA-0051

This determination considers a Request for Review filed by XXXXX (hereinafter "the individual")
concerning his eligibility to retain a "Q" level access authorization under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified
Matter or Special Nuclear Material." The individual's access authorization was suspended at the direction
of the Manager of the Department of Energy's XXXXX Operations Office (DOE/XXXXX) under the
provisions of Part 710. The individual requested administrative review of this action before a Hearing
Officer, and on December 28, 1995, the Hearing Officer assigned by the DOE Office of Hearings and
Appeals issued an Opinion that the individual's access authorization should not be restored. On February 6,
1996, the individual filed a Request for Review of the Hearing Officer's Opinion pursuant to 10 C.F.R. §
710.28. On February 27, 1996, he filed a Statement of Issues to be reviewed. On March 18, 1996, the
DOE's Office of Safeguards and Security (OSS) filed a response to the Statement of Issues, and on April
11, the individual submitted a reply to the response. This Opinion considers the matters raised by these
latter three filings.

I. BACKGROUND

The individual has been employed since 1978 by the management and operating contractor of the
Department of Energy's XXXXXXXXXXXXXXXXX, currently
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. In 1979, the individual received
a "Q" clearance. On April 3, 1995, the DOE requested that the individual submit to a random urine
screening test. According to the DOE/XXXXX, the individual's urine tested positive for the presence of
cannabinoids.<1>

A DOE security analyst conducted personnel security interviews (PSIs) with the individual on April 13,
1995, and April 25, 1995 (hereinafter referred to as "the April 13 PSI" and "the April 25 PSI,"
respectively), in which he was questioned about the positive drug test result. The individual denied that he
had smoked marijuana recently or been in the presence of anyone smoking marijuana. He was unable to
explain the result, but asserted that it must be incorrect. See Transcript of April 13 PSI (4/13 PSI Tr.) at
21-22, 27; Transcript of April 25 PSI (4/25 PSI Tr.) at 8-9, 22- 26, 38. During the April 25 PSI, the
individual was also confronted with the fact that he had responded in the negative to the question
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regarding illegal drug use on his August 9, 1988 Personnel Security Questionnaire (PSQ).

These interviews did not resolve DOE Security's concerns and on May 26, 1995, the Manager of
DOE/XXXXX suspended the individual's access authorization and subsequently obtained authorization
from the Director of the Office of Safeguards and Security to initiate an administrative review proceeding.
See 10 C.F.R. § 710.9. The administrative review proceeding was commenced by the issuance of a July
14, 1995 letter which notified the individual that information possessed by the DOE created a substantial
doubt concerning his continued eligibility for access authorization (Notification Letter). The Notification
Letter specified three areas of derogatory information described in 10 C.F.R. § 710.8. First, under Criterion
F (10 C.F.R. § 710.8(f)), DOE/XXXXX alleged that the individual "deliberately misrepresented, falsified,
or omitted significant information from a Personnel Security Questionnaire (PSQ)." According to the
DOE/XXXXX, this conduct occurred when the individual, despite having used illegal drugs in 1974,
signed the PSQ in 1988 stating that he had not done so.<2>

Second, the Notification Letter presented allegations under Criterion K (10 C.F.R. § 710.8(k)).
DOE/XXXXX charged that the individual had "trafficked in, sold, transferred, possessed, used or
experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to Section 202 of the Controlled Substances Act of 1970." The DOE/XXXXX stated that both the
initial laboratory analysis and confirmatory analysis of the individual's April 3, 1995 urine sample were
positive for cannabinoids. At the individual's request, a retest was performed by an independent certified
laboratory. This retest also had a positive result.

Third, the DOE/XXXXX charged under Criterion L (10 C.F.R. § 710.8(l)) that the individual has "engaged
in unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy, or which furnishes reason to believe that he may be subject to pressure, coercion, exploitation
or duress which may cause him to act contrary to the best interests of the national security." In support of
that charge, DOE/XXXXX noted that during the April 13 PSI, the individual had stated that he was aware
of XXXXXXXXXXXX's drug policy. However, he had tested positive for cannabinoids and was unable to
provide any explanation for the positive drug screens.

At the individual's request, a hearing was convened in this matter on XXXXXXXXXXXXXXXX, in
XXXXXXXXXXXXXXXXXXXXX. The DOE presented six witnesses, including
XXXXXXXXXXXXXXX, supervisor of toxicology at XXXXXXXXXXXXXXXXXXXXXXXX, the
company that performed the retest on the individual's sample. The individual testified on his own behalf
and called five further witnesses: (i) his supervisor, (ii) and (iii) two longtime friends and colleagues, (iv)
his wife, and (v) Dr. XXXXXXXXXXXXXX, a professor at the XXXXXXXXX College of Pharmacy.
The witnesses whose testimony is at issue in this phase of the administrative review proceeding are those
called by the individual, and Ms. XXXXXXX.

The Hearing Officer's Opinion

Criterion K

The Hearing Officer pointed out that allegations made by the DOE under Criterion K concern the positive
results that the individual received on the drug test performed by
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX and a retest done by
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. On the initial immunoassay, the test
revealed the presence of cannabinoid metabolites at an unspecified level above 50 nanograms/milliliter
(ng/ml), the initial cut off level. A confirmation gas chromatography/mass spectrometry (GC/MS) test
showed 9-carboxy-THC to be present in the individual's urine at a level of 23 ng/ml, which is above the
cutoff value for that test, 15 ng/ml. The second laboratory, XXX, also performed a GC/MS test for 9-
carboxy-THC and discovered it to be a level of 21.049 ng/ml.

As the Hearing Officer noted, the individual contended at the hearing that passive inhalation of marijuana
smoke at a club he attended caused these positive results. The Hearing Officer recounted the following
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testimony of the individual regarding the passive smoke inhalation issue. The individual and his wife
testified that they went to a club called XXXXXXX's on the Saturday before his drug test on Monday,
April 3. They stated that they spent approximately three and a half hours at this small and busy club. The
individual's wife also noted that he ate and drank that night. According to the individual, people at the club
were smoking cigarettes and cigars, creating a hazy atmosphere. Although the individual did not smell
marijuana smoke, both he and his wife testified that, after the positive test, she told him that she had
smelled it that night.

The Hearing Officer also discussed the testimony of an expert witness presented by the individual. This
witness, Dr. XXXXXXXXXXXXXX, is a professor of toxicology, pharmacy and pharmacology at the
XXXXXXXXX College of Pharmacy. The Hearing Officer described the testimony of Dr. XXXXXXXX
as follows. Dr. XXXXXXXX stated that the levels reported in the individual's urine test are "easily within
the range" of passive inhalation of marijuana smoke. In support of this opinion, he discussed articles
written in the mid-1980s regarding passive inhalation of marijuana smoke. These articles, which found
that side stream marijuana smoke would be unlikely under realistic conditions to produce a positive result
with current screening levels, reported on studies that used the type of cigarettes furnished by the National
Institute on Drug Abuse (NIDA), which contain 2.8 percent THC. But, according to statistics that Dr.
XXXXXXXX cited, the marijuana cigarettes currently prevalent "on the street" have between six and
eight percent THC, with some cigarettes having as much as 30 percent THC. Because the individual spent
well over three hours at XXXXXXX's, and because THC accumulates in the body, Dr. XXXXXXXX
believed that passive inhalation of these types of high-THC cigarettes could have resulted in a 23
nanogram per milliliter reading. Dr. XXXXXXXX also believed that the individual did not smell
marijuana smoke because it was covered up by the cigarette smoke, alcohol, perfume and food, smells
likely to be found at XXXXXXX's, and because cigarette smokers such as the individual have notoriously
bad senses of smell. He also suggested that the individual could have ingested about one-third of any THC
that fell on his food and beverages. Further, he criticized the Mandatory Guidelines screening level cutoff
of 50 ng/ml as being unreasonably low and noted that the industry standard for marijuana screening tests is
100 ng/ml.

After considering this testimony, which was favorable to the individual, the Hearing Officer nevertheless
was unwilling to decide in the individual's favor without a "reasonable explanation" for the positive test.
He stated that he believed Dr. XXXXXXXX's testimony that because of the generally higher THC content
of currently available marijuana, it is possible to have a positive drug test from passive inhalation in some
real world situations. However, the Hearing Officer found there simply was not enough credible
information in the record for him to make such a finding in this case. The Hearing Officer pointed out that
there was no disinterested, objective evidence that anyone was smoking marijuana at XXXXXXX's on the
evening when the individual and his wife state that they were there. The Hearing Officer's Opinion also
indicated that the testimony of the interested parties was not very convincing on whether anyone was
actually smoking marijuana at the club. The individual stated that he did not smell marijuana smoke, yet
acknowledged that he had smelled marijuana in public on other occasions. Furthermore, the Hearing
Officer noted that although the individual's wife stated that she smelled marijuana smoke, he was unwilling
to give much weight to that statement because of inconsistencies between the statements made at the
hearing and during the PSIs.

Further, even assuming that there was some marijuana being smoked at XXXXXXX's, the Hearing Officer
found that there were too many unknown factors present for him to accept the individual's position. He
pointed out that the number and THC content of any marijuana cigarettes that may have been smoked was
unknown and thus could not be compared to the number and THC content of cigarettes in the studies
relied upon by Dr. XXXXXXXX. The Hearing Officer also stated that he did not know the dimensions of
the club but presumed that it must be larger than the rooms used in the studies cited by Dr. XXXXXXXX,
which were bathroom size. Accordingly, the Hearing Officer found that there was no meaningful way to
apply and adjust the results of the studies cited by Dr. XXXXXXXX to the unknown actual conditions that
existed at the club. He therefore found no reasonable alternative exculpatory explanation for the positive
drug test.
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Mitigating Factors

The Hearing Officer also considered whether there were any mitigating factors in this case. He took into
consideration the fact that the evidence against the individual in this case, even at its most detrimental,
established only one drug incident within the past 12 months. He noted that the individual successfully
completed the Employee Assistance Program that he was required to attend after receiving the positive
drug test. The individual also asserted that he would not be involved with drugs while holding a DOE
access authorization. However, under the circumstances of this case, the Hearing Officer determined that
he could not accept the individual's assurances about future drug use. If, as he found, the positive drug test
was accurate and could not be explained by passive inhalation, then the individual in fact, contrary to his
denials, voluntarily ingested cannabis. Since the Hearing Officer could not accept his denials about past
use, he could not accept his assurances about future non-use. Accordingly, the Hearing Officer did not
find that the DOE's security concerns have been mitigated in this case.

Criterion L

The derogatory information alleged under this criterion was based on the same positive drug tests that
serve as the basis for the Criterion K allegations discussed above. Having found that these allegations
establish a basis for revoking the individual's clearance under that criterion, and that there are insufficient
mitigating factors, the Hearing Officer made a similar finding with respect to Criterion L. That criterion
refers to information that an individual has "[e]ngaged in any unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security." 10 C.F.R.
710.8(l). The Hearing Officer stated that if, as the evidence shows, the individual did voluntarily ingest
cannabis in or about early April 1995, then he knowingly engaged in an illegal activity. This raises
significant doubts as to his trustworthiness. Moreover, the Hearing Officer found that because the
individual did not admit this drug use, he would be subject to coercion or duress and his assurances that
he will eschew drug use in the future cannot be accepted.

Based on these considerations, the Hearing Officer found that the individual's access authorization should
not be restored.

The Statement of Issues, Response and Reply

The Statement of Issues alleges several errors in the Hearing Officer's Opinion, and focuses in particular
on the issue of whether there was reasonable evidence that passive inhalation caused the individual's
positive drug test.

In its Response to the Statement of Issues, the OSS maintains that passive inhalation is not a reasonable
defense to a positive drug test. The OSS does not believe that sufficient exposure can occur through
passive inhalation that will cause a urine specimen to be reported positive. In support of its position, the
OSS submitted an excerpt from a Federal Register Notice issued by the Department of Health and Human
Services (HHS), concerning mandatory guidelines for federal workplace drug testing programs. 59 Fed.
Reg. 29908 (June 9, 1994). This Notice sets forth the HHS position that passive smoke inhalation is not a
reasonable defense to a positive drug test. The HHS Notice cites a study in support of the proposition that
it takes extensive exposure to extremely high concentrations under unrealistic conditions to cause a
positive result. Cone, E.J., Passive Inhalation of Marijuana Smoke: Urinalysis and Room Air Levels of
Delta-9-Tetrahydrocannabinol, 11 Journal of Analytical Toxicology 89-96 (1987)(hereinafter Cone Study).
<3>OSS states that the testimony of Dr. XXXXXXXX posits exposure to an environment that is not
similar to the club environment described by the individual. OSS believes it is highly unlikely that the
individual could have tested positive under the conditions he described. Accordingly, the OSS concurs in
the recommendation of the Hearing Officer.
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The Reply by the Individual objects to the conclusion set forth in the Federal Register Notice submitted by
the OSS and to the use of the Cone Study to support that conclusion. The Reply maintains that the OSS
ignored Dr. XXXXXXXX' testimony at the hearing to the effect that the Cone study does indeed support
the proposition that positive drug tests may result from passive inhalation. Transcript of October 25, 1995
Hearing at 356-58 (hereinafter Tr.) In that testimony, Dr. XXXXXXXX also states his belief that the 16
cigarette exposure level of the Cone Study is equivalent to the strength of five of today's cigarettes. He
contends that due to these stronger cigarettes, the exposure conditions in the club did not need to be like
the exposure conditions in the Cone Study in order to produce the positive test results. Tr. at 348. The
Reply also raises a challenge to the accuracy of the testing process.

After reviewing Dr. XXXXXXXX' testimony, I find that it does not overcome the conclusions set forth in
the Federal Register Notice. I am convinced that the HHS Federal Register Notice properly cited the Cone
Study in concluding that passive inhalation is not a reasonable explanation for positive drug test results.

Dr. XXXXXXXX' views are based on an untested and unsupported assumption that the marijuana
cigarettes purportedly smoked at XXXXXXX's on the night in question were three times as potent as those
used in the study. He based this conclusion on his view that marijuana cigarettes in use today generally
more potent than those used in the test. Dr. XXXXXXXX posits that because more potent marijuana
cigarettes are used today than were used in studies such as the Cone Study, fewer cigarettes would be
necessary to induce a positive drug test through passive inhalation, even in a larger room than the
exposure rooms of the studies. In this regard, Dr. XXXXXXXX cites studies allegedly showing that
marijuana cigarettes currently prevalent "on the street" have between six and eight percent THC. Tr. at
346-47.

Dr. XXXXXXXX' evidence concerning cigarette potency is unconvincing. The study cited by Dr.
XXXXXXXX states: "According to an analysis of samples from drug seizures and street buys in the
United States in 1992, the concentration of THC averages about 3.5% for marijuana, 6% to 10% for
sinsemilla marijuana...." Pinger, R. Issues for Today, Drugs (1995) at 310 (Pinger Study). <4> Thus, in
referring to marijuana at the six to eight percent THC level, Dr. XXXXXXXX is positing that a significant
amount of the substance smoked at XXXXXXX's was not ordinary marijuana but sinsemilla marijuana.
<5>There is no evidence of this, and his testimony is conjecture. Neither I nor the Hearing Office had any
way of measuring the THC level in XXXXXXX's smoke-filled environment. This is a critical point in Dr.
XXXXXXXX' testimony, yet it is supported only by speculation. Moreover, according to the Cone Study,
under similar exposure conditions, but with the door to the exposure room opened, THC levels in the room
were generally less than 10 percent of those found when the door was closed and sealed. Cone Study at 96.
It is simply not plausible to conclude that XXXXXXX's was an unventilated, sealed environment, if only
because patrons presumably entered and exited the club room throughout the evening.

Given these factors, I am not at all convinced by Dr. XXXXXXXX' testimony concerning positive drug
test results caused by passive inhalation. I conclude that the Cone study provides significant additional
evidence that passive inhalation of marijuana smoke will not produce positive test results under normal,
everyday circumstances. In fact, I find it highly improbable that passive inhalation will cause positive test
results. I am convinced by the conclusion set forth in the Federal Register Notice provided by the OSS that
as a general rule, an individual's positive drug test will not be the result of passive inhalation.

Nevertheless, I will review the arguments made by the Statement of Issues in order to test whether the
individual has shown that even though it was improbable that the positive drug test was caused by passive
inhalation, the conditions at the club were such that it occurred in this case.

ANALYSIS OF STATEMENT OF ISSUES

The Statement of Issues alleges three areas of error in the Hearing Officer's Opinion. First, it states that
contrary to the finding of the Hearing Officer, the individual did present persuasive evidence that passive
inhalation of marijuana smoke caused his positive drug test. Second, the Statement contends that the
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DOE's concerns regarding the individual's drug use have been mitigated. Third, the Statement maintains
that the Hearing Officer erroneously found the individual untrustworthy

A. The Evidence Did Not Persuasively Demonstrate that Passive Smoke Inhalation Caused the Individual's
Positive Drug Test

According to the Statement of Issues, Dr. XXXXXXXX testified that the individual's positive drug test
"could 'easily' have resulted from the passive inhalation of marijuana smoke under the circumstances
described in the individual's sworn testimony." It also states that Dr. XXXXXXXX' testimony was
unrefuted and unchallenged. The Statement asserts that the following facts were therefore proven at the
hearing: (a) a 23 nanogram test result is "easily" produced by passive inhalation of marijuana smoke of
reasonable potency; (b) it is common for cannabis available on the street to contain 6-8% THC; and (c) the
individual's 23 nanogram test result was probably the result of passive inhalation of marijuana smoke
during a visit to XXXXXXX's, a night club in the XXXXXXXXXXX Area. The Statement of Issues also
points out that the Hearing Officer's opinion indicated that he was persuaded by Dr. XXXXXXXX'
testimony that "it is possible to have a positive drug test from passive inhalation in some real world
situations." The Statement of Issues contends that, having accepted the validity of Dr. XXXXXXXX'
testimony, the Hearing Officer was bound to accept his claim that a reasonable explanation for the
individual's positive drug test had been provided.

As this summary of the Statement of Issues suggests, one of the significant matters raised for review here
is whether the Hearing Officer established an unreasonable burden of proof for the individual. In order to
frame my discussion of that issue, I believe that it will be useful to discuss briefly the burden of proof in
cases considered under 10 C.F.R. Part 710. As the Hearing Officer stated in his Opinion, once there is a
positive drug test, there is a presumption that the test is correct and the burden is on an individual to
establish that he did not knowingly ingest an illegal drug. Personnel Security Hearing (VSO-0051), 25
DOE ¶ 82,784 at 85,736 (1995). Thus, once the security concern is created, it is incumbent on the
individual to resolve the concern.

It is important to bear in mind that a DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal matter, where the government would have the burden of proving the defendant guilty
beyond a reasonable doubt. This proceeding is also unlike a civil case, in which in order to prevail a
plaintiff need only establish his case by a preponderance of the evidence. The standard of proof placed
upon the individual in this proceeding is designed to protect national security interests. The hearing is "for
the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. §710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest. " 10 C.F.R.
§710.27(d). Personnel Security Hearing, (Case No. VSO-0061) 25 DOE ¶ 82,791 (1996). This standard
implies that there is a strong presumption against granting or restoring a security clearance. See, Dep't. of
Navy v. Egan, 484 U.S. 518,531 (1988). Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security issues. Personnel Security Hearing,
(Case No. VSO- 0002) 24 DOE ¶ 82,752 (1995). As a result, the regulations specify that this
administrative review process is a proceeding where the individual may present evidence to show that "the
grant or restoration of access authorization to the individual would not endanger the common defense and
security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(a).

Thus, contrary to the assertion in the Statement of Issues, the Hearing Officer is not bound to accept any
theoretically possible explanation for a positive drug test. In the instant case it was the burden of the
individual who had a positive drug test to show there existed another explanation for the positive drug test,
and to provide evidence in support of that explanation. See, Personnel Security Hearing, (Case No. VSO-
0060), 25 DOE ¶ 82,788 (1996)(individual provided no credible exculpatory evidence). The Hearing
Officer found that the individual had not met that burden.
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On review, this burden does not diminish. The Statement of Issues and Reply before me now seem to
suggest that if the OSS does not successfully rebut claims raised on review by the individual, then the
individual must prevail. This position again misconstrues the evidentiary burden in these cases. As stated
above, in personnel security cases, the individual is under the obligation to bring forth evidence at the
hearing stage to show that granting access authorization would be clearly consistent with the national
interest. This burden does not shift or change when the Hearing Officer's Opinion is being reviewed by the
Director of the Office of Hearings and Appeals. Therefore, even though the OSS may not respond in detail
to the Statement of Issues, it is still the burden of the individual to convincingly establish reversible error
in the Hearing Officer's Opinion. The individual must still show that granting access authorization would
not endanger the common defense and security. With these considerations in mind, I turn to an
examination of the points raised by the Statement of Issues.

As indicated by my discussion above, I find that it was proper for the Hearing Officer to require that the
individual produce evidence beyond the theoretical testimony of Dr. XXXXXXXX to the effect that a
positive drug test was possible from passive smoke inhalation. It is clear that Dr. XXXXXXXX did not
actually testify that this individual's positive drug test resulted from passive inhalation. He believed only
that a positive drug test based on side stream marijuana inhalation is "easily possible" under the conditions
described by the individual. Tr. at 348. <6>

The Hearing Officer appropriately found that it was necessary for the individual to establish that the
scientific evidence elicited from Dr. XXXXXXXX had some relevant application in this particular case.
As discussed above, the possibility that under certain conditions a positive drug test could result from
passive inhalation does not mean that those conditions prevailed that night at the club. It was certainly
proper for the Hearing Officer to test and evaluate whether the conditions at the club, as alleged by the
individual, were likely to have existed in fact on the evening that he was there. This was a perfectly
reasonable requirement. The possibility that passive inhalation of marijuana could, in some settings,
produce a positive drug test certainly does not provide a sufficient explanation for this individual's positive
drug test. The assertion in the Statement of Issues "that the individual's drug test was probably the result of
passive inhalation" was by no means established by Dr. XXXXXXXX' testimony. Dr. XXXXXXXX did
not state that this individual's drug test resulted from passive inhalation. The testimony covered whether,
from a scientific point of view, it was possible for a person to have a positive drug test from passive
inhalation.<7>I therefore find no error on the part of the Hearing Officer in requiring additional evidence
to support a finding of passive marijuana inhalation in this case.

Based on his conclusion that additional evidence was needed from the individual in order to establish that
he did passively inhale marijuana smoke, the Hearing Officer then proceeded to discuss the record
evidence on the issue of whether it was credible that this individual's positive drug test was produced by
passive inhalation.

In reviewing the evidence presented by the individual, the Hearing Officer found first that the testimony of
the interested parties, i.e. the individual and his wife, was not convincing. For example, he did not find
credible the individual's testimony that he smelled no marijuana smoke on this occasion, when he had
indicated that he smelled marijuana in public on other occasions. The Hearing Officer also did not accept
the individual's testimony that he did not observe or smell marijuana smoke if, as Dr. XXXXXXXX
hypothesized, marijuana cigarettes were being smoked over the course of the evening in reasonable
proximity.

The Hearing Officer also stated that he would not give much weight to the statements of the individual and
his wife that she had smelled marijuana smoke at XXXXXXX's. As the Hearing Officer pointed out in his
opinion, the individual had indicated at both the April 13 and April 25 PSIs that his wife told him that she
had not smelled marijuana. Due to this apparent inconsistency, the Hearing Officer was not convinced by
testimony at the hearing that she had smelled marijuana.

The Statement of Issues contends that there is no true inconsistency here, because the Hearing Officer was
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comparing the statements of two different persons: the statement of the individual regarding what his wife
told him, and the direct statement of his wife about what she actually smelled. The Statement of Issues
explains this asserted difference by claiming that the individual's wife may have had several reasons for
not telling the individual that she had smelled the marijuana smoke, and that the Hearing Officer should
have questioned her on this point if he believed it to be important. The Statement of Issues also cites to the
wife's testimony at the hearing to the effect that she did not point out to her husband that marijuana was
being smoked "because she did not think it was relevant." The Statement of Issues therefore maintains that
the Hearing Officer improperly gave little weight to this testimony.

Under the regulations, the Hearing Officer is responsible for considering the demeanor of witnesses, the
probability or likelihood of the truth of their testimony and their credibility. 10 C.F.R. § 710.27(b). See,
Personnel Security Hearing, (VSA- 0014), 25 DOE ¶ 83,002 (1995). Since the Hearing Officer was
actually able to observe the witnesses, his assessment of their credibility deserves much deference on
review. Therefore, absent some serious material error, I will not overturn his judgment as to the
appropriate weight to be accorded their testimony. See id at 86,512.

I find no error by the Hearing Officer with respect to the weight he has given to testimony of the
individual and his wife. As an initial matter, the inconsistency identified by the Hearing Officer is not the
one propounded by the Statement of Issues. The Statement of Issues alleges that there is simply a
difference between what the wife told the individual she smelled, and what she actually smelled. The
Statement of Issues has mischaracterized the inconsistency identified by the Hearing Officer. The
inconsistency that he saw is that the individual reported at the PSIs that his wife told him she did not smell
the smoke. However, at the hearing, both the individual and his wife stated that she had discussed with
him that she did smell marijuana smoke.

Specifically, the record indicates that in both the April 13 and April 25 PSIs, the individual stated that his
wife told him that she had smelled no marijuana at the club. He was quite emphatic on this point. April 13,
1995 PSI at 21; April 25, 1995 PSI at 26- 27. However, at the hearing, the individual's wife testified that
the two of them had discussed her recollection that she smelled marijuana smoke at the club that evening.
She implied at the hearing that this conversation took place at about the time the individual received the
news of the positive drug test, which he acknowledged on April 10. Tr. at 385. Therefore, according to the
wife's testimony, she and her husband discussed the fact that she smelled marijuana smoke at the club
before the individual underwent the two PSIs. Nevertheless, on two occasions, the individual denied that
his wife ever made such a revelation to him. Thus, there is certainly an inconsistency between the
individual and his wife as to what she told him. I find no error in the Hearing Officer's findings that the
wife's inconsistent statements diminish the credibility of her testimony on this point. <8>

There is a further inconsistency, arising from the individual's own statements. As indicated above, at the
two PSIs, he stated that his wife had told him she did not smell marijuana smoke at XXXXXXX's that
night. However, at the hearing, the individual testified that after the positive drug test she did tell him that
she smelled marijuana smoke. Tr. at 39. While the individual did not state the specific date on which his
wife first indicated that she smelled marijuana, the apparent inconsistency between these statements of the
individual further supports the Hearing Officer's overall finding that the testimony by the interested parties
on this point is not persuasive.<9>

The Statement of Issues also alleges unfairness by the Hearing Officer in requiring an unreasonable level
of proof by the individual. The Statement of Issues refers to the assertion of the Hearing Officer that there
were no disinterested witnesses who could testify that marijuana was smoked at XXXXXXX's on the
evening in question. The Statement of Issues points out that the club is no longer in business and there was
no way for the individual to find out who was there that night.

This argument misunderstands the rationale set out in the Opinion. The Hearing Officer referred to the
lack of disinterested witnesses in a section of the Opinion devoted to his evaluation of why he believed
that there was not enough credible evidence in the record to convince him that the positive drug test
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resulted from passive inhalation. The lack of disinterested witnesses in this case was one factor among
several set out by the Hearing Officer supporting his conclusion that the individual had not established that
he had passively inhaled marijuana smoke. Other factors included the unconvincing nature of the
testimony of the individual and his wife, discussed above. The Hearing Officer certainly did not mandate
the testimony of disinterested witnesses. He merely indicated the lack of disinterested witnesses as one
reason he believed that the record was scant and unconvincing with respect to testimonial evidence
supporting the individual. I see no inherent unfairness in the Hearing Officer's suggestion that had there
been a disinterested witness, he might have viewed the record differently.

The Hearing Officer also looked at the circumstances surrounding the use of marijuana at XXXXXXX's
and found that there were too many unknown factors to allow him to apply the results of the studies
submitted by Dr. XXXXXXXX. The Hearing Officer indicated that the number and THC content of
marijuana cigarettes used at the club that night were unknown, and therefore could not be compared to the
number and THC content of cigarettes in the studies relied upon by Dr. XXXXXXXX. Further, the
Hearing Officer pointed out that he did not know the dimensions of the club, but presumed that it must be
larger than the bathroom-size space used in the studies cited by Dr. XXXXXXXX. The individual also
indicated that the club was well-ventilated, but that in any event, most of the smoke was tobacco smoke.
In contrast, the rooms used in the studies submitted by Dr. XXXXXXXX were filled with marijuana
smoke. Moreover, as discussed above, the Cone study used a sealed room. Thus, the Hearing Officer
provided a number of reasons beyond the unconvincing nature of the testimony of the individual and his
wife as to why he believed that the passive inhalation explanation was not persuasive.

The individual contends that it was unreasonable of the Hearing Officer to expect proof of the THC
content in the marijuana cigarettes used at the club that night, since he has no way learning this
information. Again, I see no unfairness here. First, the individual himself raised this issue, by relying on
Dr. XXXXXXXX' testimony. That testimony referred generally to increased THC content in marijuana
cigarettes as part of the reason that passive inhalation of marijuana smoke could produce a positive drug
test. If the individual wished to rely on that data, it was not unreasonable to point out that the individual
failed to produce information indicating that it was applicable to his particular situation. The Hearing
Officer's finding was that the individual had not provided enough evidence to support an alternative
explanation for the positive drug test. As discussed earlier, it is the burden of this individual to provide that
information. In this case, the individual has brought forth some general testimony regarding passive
inhalation, but has failed to provide any information establishing that the general testimony is applicable to
this particular situation. The Hearing Officer properly found the record unpersuasive on this matter.

The Reply by the individual raises an additional matter, which I will consider at this point. The Reply
questions whether the instruments used to test the individual's urine sample were performing reliably. The
Reply contends that the DOE's expert witness, Ms. XXXXXXX, stated that the accuracy of the instruments
was not "verified 'to the full extent you would expect to see.'" See, Tr. at 284. From this, the Reply
concludes that there are grounds to be "suspicious" of the test results.

This is sheer hyperbole. It was Ms. XXXXXXX's clear testimony that the system was "performing
acceptably that day." Tr. at 284. She added that one might want to see other information, which was not
provided, in order to "say unequivocally that it was performing well." Id. This testimony does not mean
that the system was not performing with certainty, but rather that the available information only documents
that it was performing at an acceptable level. I see no inherent unfairness in relying on a test result from a
system that was working at an "acceptable" level. There is no basis whatever for the brash assertion in the
Reply that there is a reason to be "suspicious" of the results.

B. The Hearing Officer Correctly Found That The DOE's Concerns Were Not Mitigated

As the Statement of Issues points out, the Hearing Officer considered whether the individual had offered
evidence that mitigated the DOE's security concerns. The Hearing Officer noted that the evidence, even at
its most detrimental, establishes only one drug incident within the previous 12 months. The Hearing
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Officer also noted that the individual had successfully completed the Employee Assistance Program that
he was required to attend after the positive drug test. The individual also asserted that he would not use
drugs in the future. However, the Hearing Officer pointed out that if the positive drug test could not be
explained by passive inhalation, the individual must have voluntarily ingested marijuana, contrary to his
assertions. The Hearing Officer determined that he could not accept the individual's assertions that he
would not use drugs in the future, since he could not accept the individual's denials about his past drug
use. Therefore, the Hearing Officer found that the DOE's security concerns had not been mitigated.

The Statement of Issues asserts that the Hearing Officer's logic is faulty and that he "bootstraps" this faulty
logic into an unfair questioning of the individual's honesty. As indicated above, I find no reason to disturb
the Hearing Officer's finding that the individual did not establish that marijuana was used at XXXXXXX's
on the night in question. I see no faulty logic in this aspect of the Hearing Officer's Opinion. Accordingly,
I will not overturn the Hearing Officer's determination that he could not rely on the individual's assertion
that he would not use drugs in the future. I therefore find no error in the Hearing Officer's conclusion that
the DOE's security concerns have not been mitigated.

C. The Hearing Officer's Determination With Respect To Criterion L Was Not In Error

Criterion L refers to information that an individual has "[e]ngaged in any unusual or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security." 10 C.F.R. §
710.8(l). The Hearing Officer found that since the individual failed to demonstrate that he had not had
voluntarily ingested marijuana, there were significant doubts raised as to his trustworthiness. Further, since
the individual did not admit to this drug use, he would be subject to coercion or duress.

The Statement of Issues asserts that this finding is flawed. The Statement of Issues maintains that in
making this finding, the Hearing Officer failed to take into consideration the testimony of several
witnesses, co-workers of the individual, who described him as honest. As I indicated above, I will give
deference to the Hearing Officer's assessment of the credibility of the witnesses. I will also give deference
to the Hearing Officer's judgment as to the weight and relevance of testimony. It is true that the Hearing
Officer did not directly refer to this testimony in his consideration of the applicability of Criterion
L.<10>However, I see no error in the fact that the Hearing Officer apparently gave no weight to the
testimony of the individual's character witnesses in connection with this issue. It is obvious that implicit in
his finding regarding this criterion is a determination that the testimony by the individual's co-workers did
not overcome the overall determination that this individual is not trustworthy due to his use of drugs and
denial regarding that use.

The Statement of Issues again raises the claim that the Hearing Officer unfairly expected the individual to
produce evidence concerning the THC level of the marijuana cigarettes smoked at the club on the night in
question. I have responded to this allegation above. This allegation does not affect my assessment that the
Hearing Officer did not err in his finding regarding Criterion L.

Conclusion

As discussed above, I concur with the Opinion of the Hearing Officer. Pursuant to 10 C.F.R. § 710.28(d), I
am not convinced, based upon a review of the record and having considered the specific issues raised in
the Statement of Issues, that restoring the access authorization of the individual would not endanger the
common defense and security and would be clearly consistent with the national interest.

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual and his counsel in
writing of the final determination, and provide a copy of the present opinion. Copies of the
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correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
the findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date:

* * * *

[On June 27, 1996, a final determination was made by the Director, Office of Security Affairs, to revoke
the individual's Department of Energy access authorization.]

<1>1/ Cannabinoids are the psychoactive substances found in the common hemp plant, Cannabis sativa
(marijuana). The primary psychoactive cannabinoid is tetrahydrocannabinol (THC).

<2>/ With respect to Criterion F, the Hearing Officer found mitigating factors that led him ultimately to
conclude that the individual's falsification should not be a basis for a

revocation of his security clearance. Criterion F has not been raised as an issue in this proceeding.
Accordingly, I will not give it any further consideration.

<3>/The Cone Study was also referred to by Dr. XXXXXXXX. It was entered into the record, and was
designated as Exhibit 39 in this proceeding.

<4>/Relevant pages from this work are included in the record as Exhibit 42.

<5>/Sinsemilla marijuana plants are "without seeds and produce increased amounts of resin, and therefore
more THC than plants with seeds." Pinger Study at 309.

<6>/ As discussed above, I do not necessarily agree with Dr. XXXXXXXX' assertion that a positive drug
test based on side- stream marijuana is possible under real world conditions.

<7>/ With respect to the individual's drug test, Dr. XXXXXXXX did

state that it was "impossible at the level which he reported to be certain [whether the individual smoked
marijuana in 1995] because the levels were easily within the range of passive inhalation of marijuana
smoke." Tr. at 346. This testimony certainly does not establish the reason for the positive drug test, but
only that passive inhalation could not be definitively ruled out. Dr. XXXXXXXX continued to equivocate
on this point at the hearing. Tr. at 357-58.

<8>/ The Statement argues that if the Hearing Officer believed that this was an important inconsistency,
he should have questioned the individual's wife on this point. This misperceives the burden of proof.
While the Hearing Officer is certainly free to question witnesses, as I stated above, the ultimate burden
persuasion here is on the individual. Thus, it was the individual who had the burden of insuring that any
inconsistency in the record was only apparent and was explained.

<9>/ The Hearing Officer recognized some ambiguity in this testimony because it was not clearly stated
that the discussion regarding the marijuana smoke actually took place before the PSIs. Nevertheless, the
Hearing Officer concluded that since the individual and his wife appeared to have discussed this matter on
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or about the date of the news of the positive drug test (April 10, 1995), it was likely that their discussion
took place before the PSIs. I find that to be a reasonable conclusion.

<10>/ The Hearing Officer did refer to and rely on the testimony of the individual's character witnesses in
connection with an issue not raised by the Statement of Issues. See Personnel Security Hearing (VSO-
0051), 25 DOE ¶ 82,784 at 85,734 (1995). See also Note 2 above. Thus, it is clear that the Hearing Officer
did not ignore this testimony, but rather applied and weighed it when he believed it relevant.

file:///cases/security/vso0051.htm


Case No. VSA-0057, 25 DOE ¶ 83,009 (OHA Apr. 5, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0057.htm[11/29/2012 1:30:37 PM]

Case No. VSA-0057, 25 DOE ¶ 83,009 (OHA Apr.
5, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: February 21, 1996

Case Number: VSA-0057

This Opinion concerns the eligibility of XXXXX ("the individual") for access authorization under the
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."<1>The Department of Energy's
XXXXX Operations Office (DOE/XXXXX) rejected the individual's request for access authorization
under the provisions of Part 710. The individual subsequently requested a hearing before a DOE Hearing
Officer pursuant to 10 C.F.R. § 710.21. On January 25, 1996, the Hearing Officer issued an Opinion
recommending against reinstating the individual's access authorization. See XXXXX Operations Office
(Case No. VSO-0057), 25 DOE ¶ 82,786 (1996) (the January 25 Opinion). On February 21, 1996, the
individual filed a request for review of the Hearing Officer's Opinion pursuant to 10 C.F.R. § 710.28. This
Opinion considers whether, on the basis of the regulations and the record before me, the individual's access
authorization should be reinstated.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE or its contractors, agents, DOE access permitees, and other persons
designated by the Secretary of Energy for access to

classified matter or special nuclear material. Part 710 generally provides that "[t]he decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest." 10
C.F.R. § 710.7(a).

On August 11, 1995, the DOE/XXXXX issued a Notification Letter to the individual informing him that
information in the possession of DOE created a substantial doubt concerning his eligibility for access
authorization. The Notification Letter specified two areas of derogatory information: (i) the individual
deliberately misrepresented, falsified or omitted significant information from two Questionaires for
Sensitive Positions (QSP), from a Personnel Security Questionnaire (PSQ) and during a Personnel
Security Interview (PSI) (see 10 C.F.R. § 710.8(f)["Criterion F"]) and (ii) the individual has engaged in
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unusual conduct tending to show that he is not honest, reliable or trustworthy, or which furnishes reason to
believe that the individual may be subject to pressure, coercion, exploitation, or duress, which may cause
the individual to act contrary to the best interests of the national security (see 10 C.F.R. §
710.8(l)["Criterion L"]). The concerns raised in the Notification Letter were based on the individual's
admittedly false statements that he received a Bachelor of Science degree in mechanical engineering from
XXXXXXXXX University in 1982. The letter also informed the individual of his right to a hearing
regarding these issues.

The individual requested a hearing in order to resolve the issue of his eligibility for access authorization.
That hearing was held on November 29, 1995. The individual was represented by counsel and testified on
his own behalf. No other witnesses were called by either side. During the course of this proceeding, the
DOE presented uncontested evidence that throughout the individual's twelve year employment by a DOE
contractor at the XXXXXXXXXXXXXXXXXXXXXXXXX, he falsely represented to the DOE that he
had received a Bachelor's Degree in Mechanical Engineering from XXXXXXXXX University in
1982.<2> He made these assertions in his original 1982 PSQ, as well as in 1991 and 1993 QSPs, and
finally in a 1993 PSI. Only when asked for a transcript demonstrating that he had received a degree, did
the individual admit his falsification. After his employment was terminated by the XXX contractor in
1994, the individual returned to XXXXXXXXX, completed his course work, and received his Bachelor of
Science degree. Subsequently, the individual applied for a position with a DOE subcontractor at
XXXXXXXXXXXXXXXXXXXXXXXXXXXXX, for which a security clearance was needed.
DOE/XXXXX rejected his application for reinstatement of access authorization, based on the individual's
prior falsehoods.

On January 25, 1996, the Hearing Officer issued an Opinion in which she found that the individual: (1)
deliberately falsified significant information provided to DOE Security; (2) failed to mitigate the falsehood
or show that he had been rehabilitated or reformed; (3) might be inclined to make false statements or omit
significant information in the future; and (4) engaged in behavior (falsification) which demonstrates that
he is not honest, reliable or trustworthy, and furnishes reason to believe he may be subject to coercion.
Accordingly, the Hearing Officer found that the individual's access authorization should not be reinstated
since she was unable to conclude that the individual had resolved the doubts regarding his ability to
safeguard classified information or uphold security regulations.

On February 21, 1996, the individual's request for review was received by the Office of Hearings and
Appeals (OHA). The following day, the OHA received the individual's statement of issues ("Statement").
The Office of Security Affairs (OSA) declined an opportunity to respond to the individual's submissions.
See Memorandum from Edward J. McCallum, Director, Office of Safeguards and Security, to Director,
OHA (March 1, 1996). On March 1, 1996, the administrative record of this proceeding was closed.

II. Analysis

Under 10 C.F.R. § 710.28(a), either the Office of Security Affairs or the individual involved may file a
request for review of a Hearing Officer's opinion with the OHA Director. In considering requests for
review, I will generally confine my inquiry to those issues raised in the statement or response. The
regulations provide that, under limited circumstances, I may consider additional information which was
not before the Hearing Officer. 10 C.F.R. § 710.28(c); 10 C.F.R. § 710.29(b)(2). In the present case,
neither party has submitted any additional evidence. Accordingly, the only issues before me are the
contentions advanced by the individual in his Statement.

A. Whether the Hearing Officer Displayed a Bias and/or Prejudice

The individual claims that the Hearing Officer displayed a bias and/or prejudice by what he considers
unnecessary negativity and criticism in the January 25 Opinion. The individual views the Hearing Officer's
use of such phrases as "may be subject" and "possibly" as indicative of her prejudiced judgment. I do not
agree and find no evidence of prejudice on the part of the Hearing Officer.
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The individual's argument appears to be based on a misapprehension of the nature of access authorization
and the standard of proof in this case. The duty of the Hearing Officer is to determine whether the
granting of access "would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. ¶ 710.7(a). This standard implies that there is a strong presumption
against the granting or restoring of a security clearance. See Dep't of Navy v. Egan, 484 U.S. 518, 531
(1988) ("clearly consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of denials"); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against
the issuance of a security clearance). Underlying the system of access authorization is the policy judgment
that the agency can never be completely confident that access holders will always act to protect national
security. However, national security would be gravely damaged if the DOE had to wait until someone
actually breached security regulations before his clearance could be revoked. Thus, in a field replete with
uncertainty, the most that can be done is to identify those in certain risk categories as being ineligible to
hold access authorization. However, even within those risk categories, reasonable judgments about the
particular danger presented by a given individual must be made. These reasonable judgments are not made
with scientific precision and can include the use of the rather vague phrases complained of by the
individual, "may be subject" (used in Criterion L) and "possibly." I therefore do not find the use of such
phrases to be indicative of any prejudice.

Further, the individual asserts that the Hearing Officer treated his receipt of his college degree in an overly
critical manner. I find that assertion to be untrue, since the Hearing Officer noted that she considered the
individual's action to constitute some effort towards rehabilitation. Merely because the Hearing Officer
also found that the individual had failed to sufficiently mitigate the falsification does not mean she treated
the individual's action in obtaining the degree negatively or in a biased manner. The individual further
states that he could have taken no other action which would mitigate his falsification aside from receiving
his degree. I also reject this argument, since the individual could have voluntarily admitted to XXX that he
had not received his degree, see Footnote 3, or at the very least taken a leave of absence to complete the
degree requirements. He did neither. He also could have showed his rehabilitation from falsification by
freely admitting to his new employer at DOE/XXXXX the circumstances surrounding his termination.
Since he took none of those actions, it is simply untrue that the individual took all possible steps to
mitigate the falsification. Thus, I find that the Hearing Officer did not display any bias or prejudice in her
opinion.

B. Whether the Hearing Officer Failed to Make a Comprehensive, Common-Sense Judgment

The individual next charges that the Hearing Officer failed to judge the facts of his case in a
comprehensive, common sense manner. After examining the record, I find that the Hearing Officer's
conclusions in this case are well-supported by the facts and reflect the type of common-sense opinion
envisioned under 10 C.F.R. § 710.7(a). In this particular case, the risk presented concerns the individual's
admitted falsification on several occasions. Generally, those who have shown themselves willing to falsify
or omit significant information in response to questions from DOE Security are considered unacceptable
risks. See Personnel Security Hearing (Case No. VSO-0041), 25 DOE ¶ 82,775 (1995) (request for review
pending) (failure to report employment outside DOE, judgments against the individual, delinquent
financial obligations); Personnel Security Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995) (drug
use); Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995)(failure to report
marijuana arrests, drug involvement, and failure to list children); Personnel Security Hearing (Case No.
VSO-0001), 24 DOE ¶ 82,754 (1994) (insurance, mortgage and bank fraud). "The security program is
based on trust, and once an individual has breached that trust, then there is a question as to whether that
individual can be trusted to comply with the security regulations." Personnel Security Hearing (Case No.
VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995) (quoting security specialist).

Moreover, the Hearing Officer's Opinion in this case is well-supported by the facts in the record. Not only
did the individual falsely represent on four separate occasions that he had received a college degree, he did
not admit his falsification until he was finally asked to produce a transcript. Only when the individual was
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figuratively forced into a corner, did he admit that he had not received his degree.<3>Even worse, the
individual continued to omit significant facts from information provided DOE after his termination by the
XXX contractor. Although it seems clear that his employer at XXXXXXXXX would be vitally interested
in the reason for his termination at XXX, he did not inform his employer of that reason because he "did
not feel it was necessary to tell them the details." Hearing Tr. at 23.<4>

The individual claims that he has mitigated the falsification charges and shown rehabilitation because he
finally completed his bachelor's degree at XXXXXXXXX. I agree with the Hearing Officer that if the
individual had voluntarily chosen to complete his degree prior to termination at XXX, some mitigation
might be shown. However, it appears highly doubtful that the individual ever would have finished his
degree if he had not been fired by XXX. The mere showing that he had completed the degree after his
firing does not obliterate the concerns raised by his falsification over the prior twelve-year period. Further,
the individual continued to falsify regarding his degree status even after he claims to have made
significant lifestyle changes, including a commitment to complete honesty, beginning in February 1992.
See Hearing Tr. at 30-31. Despite having the opportunity to admit his wrongdoing in an April 3, 1992
interview with Office of Personnel Management investigators, as well as during his June 1992 QSP, the
individual chose not to do so. See Personnel Security Hearing (VSO-0044), 25 DOE ¶ 82,780 at 85,709
(1995) (individual's failure to disclose drug involvement after substance abuse rehabilitation considered
evidence of lack of reformation under Criteria F and L).

The individual also contends that the Hearing Officer's refusal to give weight in her deliberations to eight
letters authored by third parties is evidence of her failure to make a comprehensive, common-sense
judgment. These unsworn written statements in the record were from the individual's former XXX
colleagues and generally attested to the individual's good performance on the job and to his
trustworthiness. I reject the individual's contention that the Hearing Officer treated this material
improperly. First, as the Hearing Officer correctly noted, an individual's competency to perform his job is
not necessarily relevant to that person's ability and commitment to protect national security. See Personnel
Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 at 85,599 n.7 (1995); Personnel Security
Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 at 85,530 (1995). Second, insofar as these letters refer
to the individual's truthfulness and reliability, these portions are only entitled to "such weight as the
circumstances warrant." See 10 C.F.R. 710.26(h). Here, the Hearing Officer did not ignore this evidence,
but instead carefully examined it and determined its evidentiary value. See Personnel Security Hearing
(Case No. VSO-0015), 25 DOE ¶ 82,760 at 85,571 (1995). I agree that the evidentiary value of these
letters is de minimis. First, none of the former co-workers was available for examination and cross-
examination under oath, or to have their credibility judged. Second, the statements fail to indicate that the
individual ever told his colleagues of his extensive and significant falsehoods. Therefore, the Hearing
Officer had no means to gauge the effect this knowledge might have on the co-workers' high opinions of
the individual. Thus, while hearsay evidence such as these letters may be admitted as evidence in these
proceedings under 10 C.F.R. § 710.26(h), the Hearing Officer was not required to accord the letters any
evidentiary weight. Accordingly, I find that the Hearing Officer made a comprehensive, common-sense
judgment in this case as required by 10 C.F.R. § 710.7(a).

C. Whether the Hearing Officer Incorrectly Examined the Case Retrospectively in Determining the
Possibility of Coercion

The individual asserts that the Hearing Officer incorrectly focused on the individual's past in finding that
the individual was previously subject to coercion and that he therefore may be subject to coercion in the
future. Although I note that the Hearing Officer did not need to make any finding with respect to
coercion,<5>the finding that she did make is well-supported by the evidence. Specifically, the fact that the
individual actually lost his security clearance and his job as a result of the falsehood demonstrates that the
individual had a strong interest in concealing his lack of a degree, and succumbing to that temptation, was
susceptible to coercion during the entire period of falsification. With respect to the possibility of coercion
in the future, the Hearing Officer agreed with the individual's contention that there is now little likelihood
of the individual's being subject to coercion as a result of the falsehood at issue. Rather, the Hearing
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Officer made her finding about possible future coercion only because she determined that the individual
had unsuccessfully shown mitigation or rehabilitation from falsification. She took into account the
individual's extensive pattern in this area, as shown by his falsifying on four separate occasions to the
DOE, each time while sworn to tell the truth, and his recent omission of significant information from
materials filed with his current employer. Accordingly, I find that the facts in this case amply support the
Hearing Officer's conclusion that the individual's clearance should not be restored.

III. Conclusion

I have thoroughly considered the record of this proceeding, including the submissions of the parties and
the evidence and testimony presented at the XXXXXXXXXXXXXXXXX hearing convened in this
matter. In resolving the question of the individual's eligibility for access authorization, I have been guided
by the applicable factors prescribed in 10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that
the individual's access authorization should not be reinstated since I am unable to conclude that such
reinstatement would not endanger the common defense and security and would be clearly consistent with
the national interest. 10 C.F.R. § 710.27(a).

George B. Breznay

Director

Office of Hearings and Appeals

Date:

[On May 16, 1996, a final determination was made by the Director, Office of Security Affairs, to deny the
individual's Department of Energy access authorization.]

<1>/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as an access authorization or a security clearance.

<2>/ The individual had been granted a security clearance at XXX.

<3>/ Even at the hearing, the individual continued his pattern of falsification. He claimed that he had
voluntarily brought his falsehood to the attention of the DOE. Transcript of Hearing at 12, Case No. VSO-
0057 (hereinafter cited as "Hearing Tr."). However, it is clear that he only admitted his falsehood when
DOE Security finally requested his transcript from XXXXXXXXX (to which he initially responded that he
"should be able to come up with it"). See December 6, 1993 PSI at 2 (five days after request for
transcript); Hearing Tr. at 20-21. Merely because the individual eventually corrected the falsification does
not mean that his misrepresentation was not deliberate and significant. See Personnel Security Hearing
(Case No. VSO-0041), 25 DOE ¶ 82,775 at 85,672 (1995).

<4>/ The individual's counsel has attempted to diminish the significance of his client's falsification by
arguing that the instant case was comparable to a person's putting a middle initial instead of a middle
name on a QSP. The individual's counsel further described the falsification at issue as "puffing." Hearing
Tr. at 25, 27. This minimization is highly disturbing, since it indicates that the individual has failed to
appreciate the seriousness of his conduct.

<5>/ The individual was charged under Criterion F, which does not mention coercion, and under Criterion
L, which refers to the possibility of coercion as only one of the possible grounds on which to deny access
authorization.
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Case No. VSA-0061, 25 DOE ¶ 83,015 (OHA June
12, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date Filed: March 21, 1996

Case Number: VSA-0061

This Opinion concerns a Request for Review filed by XXXXX (the "Respondent") concerning his
eligibility to hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." On February 13, 1996, a Hearing Officer from the Office of Hearings and Appeals of
the Department of Energy (DOE) issued an opinion recommending against restoring the Respondent's
access authorization. In this Opinion, I will consider the appropriate disposition of the Respondent's access
authorization, based on the regulations and the record before me.

I. Background

The Respondent has been employed with the XXXXX since August 1, 1980. Since that time, the
Respondent has performed services for the DOE which require him to have an access authorization. In
March 1993, the Respondent notified his employer's Payroll Department that he did not want income taxes
withheld from his salary check and submitted a substitute form W-8. This substitute form, entitled "
Certificate of Foreign status for an American, Non-Resident Alien Outside the District of Columbia",
states that "the signer is immune from any withholding of funds due him or her." See U.S.C. 26 § 7701
(a)(9). The statements made by the Respondent on this form raised concerns with XXXXXXXXXXXXX
personnel, who referred the matter to the Department of Energy's XXXXX Operations Office
(DOE/XXXXX). The DOE/XXXXX conducted two personnel security interviews in which the
Respondent provided information which indicated that he had not filed federal income tax returns for 1992
and 1993 tax years or permitted correct tax withholding by his employer for the 1993 tax year. As a
consequence, the DOE/XXXXX found that the Respondent's actions were in conflict with well-established
sections of the Internal Revenue Code (IRC). The DOE/XXXXX's Manager suspended the Respondent's
level "Q" access authorization and

obtained authority from the Director of the Office of Safeguards and Security to initiate an administrative
review proceeding.

The DOE/XXXXX commenced the administrative review proceeding on August 29, 1995 by issuing a
Notification Letter to the Respondent advising him that the DOE possessed information which created a
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substantial doubt concerning his eligibility to maintain a security clearance. Specifically, the Notification
Letter states that the DOE uncovered derogatory information which indicated that the Respondent has
engaged in unusual conduct tending to show that he is not honest, reliable, or trustworthy. See 10 C.F.R. §
710.8(l) (Criterion L). According to the Notification Letter, the DOE/XXXXX reached this determination
based on the following information: (i) the Respondent did not file federal income tax returns for tax years
1992 and 1993 because of his belief that he is not required to do so and the Respondent's intent was not to
file a 1994 income tax return as well; (ii) the Respondent maintained that he was not required to submit a
Form W-4 or pay federal or state income taxes; and (iii) the Respondent submitted a substitute form W-8,
Certificate of Foreign status for an American, Non-Resident Alien Outside the District of Columbia, in
lieu of the required Form W-4. In addition, the DOE/XXXXX found that the Respondent's actions may
constitute the felony of tax evasion under the IRC Section 7201, "Attempt to Evade or Defeat Tax," or
may constitute a misdemeanor under IRC Section 7203, "Willful Failure to File a Return." The
DOE/XXXXX also found that the Respondent may have violated IRC Section 7205 by supplying false or
fraudulent information to an employer required to withhold money from wages for the purpose of paying
taxes under IRC Section 3402. See Notification Letter Enclosure 1, "Information Creating a Substantial
Doubt Regarding Eligibility for Access Authorization." The DOE/XXXXX concluded that the
Respondent's actions are in conflict with well-known sections of the IRC and may constitute criminal
behavior. Id.

After receiving the Notification Letter, the Respondent requested a hearing to respond to the DOE's
allegations. The DOE/XXXXX transmitted the Respondent's Request for a Hearing to the Office of
Hearings and Appeals (OHA) on October 6, 1995. I appointed Kent S. Woods as Hearing Officer in this
case. Mr. Woods convened a hearing on this matter on XXXXXXXXXXXXXXXXX in
XXXXXXXXXXXXXXXXXXXXX.

In his September 18, 1995 Response and during the hearing, the Respondent denied that he had committed
any crimes related to the non-filing of income tax returns and the non-payment of income tax. See
Response at 1. He argued that he has not committed a "willful" violation of IRC Section 7201 because he
is not required by the IRC to file a tax return. Id. at 3. The Respondent further contended that his action in
not filing tax returns is based "on the lack of requirements imposed upon me by the statutes and
regulations with respect to filing a tax return of any kind." Id. at 4. He demanded that DOE provide the
statute or regulation that he violated to be subject to the penalties of Sections 7201 and 7203 of the IRC.

II. The Hearing Officer Opinion

After considering all the relevant information, the Hearing Officer issued an Opinion on February 13,
1996, in which he found that the Respondent's actions regarding his tax obligations constitute unusual
conduct, showing that he is not honest, reliable or trustworthy, and that his statements and recent actions
fail to mitigate the security concerns raised by this conduct. Personnel Security Hearing, 25 DOE ¶ 82,791
at 85,773 (1996). The Hearing Officer found no merit in the Respondent's assertion that he cannot file
federal income tax returns because he lacks precise information regarding the legal requirements of the
IRC and the statutory basis for the requirement that he file a tax return. In addition, the Hearing Officer
stated that the Respondent's actions regarding his federal income tax withholding require the IRS to
initiate enforcement actions to bring him into compliance with the federal tax laws and that the willingness
and ability to follow laws and regulations is essential to maintaining the security of classified documents.
Id. He found that the Respondent's actions are in conflict with well-established sections of the IRC and
may constitute criminal violations. Id. The Hearing Officer concluded that restoring the Respondent's
access authorization would endanger the common defense and security and would be inconsistent with the
national interest. Id.

III. The Request for Review

On March 21, 1996, the Respondent filed his Request for Review with this Office. The Respondent
submitted a statement on April 2, 1996 providing the Office with information which he considers to be
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new information that was not considered at his hearing. On April 11, 1996, the Office of Security Affairs
informed me that it concurred with the opinion of the Hearing Officer and would not be submitting
additional information. On April 29, 1996, I closed the administrative record in this proceeding.

IV. Analysis

Under 10 C.F.R. § 710.28(a), either the Office of Security Affairs or the individual involved may file a
request for review of a Hearing Officer's opinion with the Director of the Office of Hearings and Appeals.
The regulations provide that (i) the party seeking review must file a statement with the OHA identifying
the particular issues on which it wishes me to focus my review and (ii) the other party may file a response
to that statement. 10 C.F.R. §§ 710.28(a) and (b). The regulations also permit me to accept submissions
that are relevant to my review from either the individual or the Office of Security Affairs. 10 C.F.R. §
710.28(c).

In considering requests for review, I will generally confine my inquiry to those issues raised in the
statement or response. The regulations provide that I may consider additional information which was not
before the Hearing Officer. 10 C.F.R. § 710.28(c); 10 C.F.R. § 710.29(2). In the present case, the
Respondent has provided me with a statement raising three issues. The Respondent argues that: (A) the
OHA has no authority to enforce or administer laws under Title 26 of the United States Code; (B) OHA is
in violation of its own Part 710 regulations; and (C) OHA is attempting to "convict" the Respondent of
charges in violation of a taxing statute. In addition, the Respondent encloses with his statement documents
he considers to be new information. These documents from the United States District Court for the
XXXXXXXXXXXXXXXXXXXXXXXXXXX, inter alia, of an Order denying a motion to show cause as
moot and dismissing a case against the Respondent's wife.<1>

A. Whether DOE Has the Authority to Enforce or Administer Laws Under Title 26 of the

United States Code

In his statement, the Respondent specifically asks that the DOE "issue a declaratory order to terminate a
controversy or remove uncertainty that the Secretary of the Department of Energy or the Director of the
Office of Hearings and Appeals has the authority to enforce and/or administer the laws under Title 26 of
the U.S.C. (the Internal Revenue Code) and where that authority was issued to them under the
requirements of the law." See Statement at 1. I find this request to be both confused and misguided. The
OHA is not seeking to enforce or administer laws under the IRC. The Part 710 regulations allow the OHA
to afford individuals the opportunity to support their eligibility for access authorization. Pursuant to these
regulations, the OHA is only seeking to ensure that the restoration of the respondent's access authorization
"would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. § 710.27(d).

In addition, according to his statement, the Respondent believes that the Hearing Officer's authority to
carry out the Part 710 regulations is found in the Administrative Procedure Act (APA), 5 U.S.C. § 554.
The Respondent is not correct. OHA hearings are neither governed by nor subject to the APA. The
requirements of the APA apply only to "every case of adjudication required by statute to be determined on
the record after opportunity for an agency hearing." 5 U.S.C. § 554. Part 710 administrative review
hearings are not required by statute to be determined "on the record" after opportunity for an agency
hearing. Accordingly, the APA does not apply to Part 710 administrative review hearings. See Ardestani v.
I.N.S., 112 S. Ct. 515 (1991).<2>

B. Whether the OHA Has Violated the Part 710 Regulations

The Respondent maintains that he is exercising his constitutional rights of citizenship by refusing to pay
his taxes and by not allowing the proper withholding of taxes. Statement at 2. Specifically, he argues that
OHA has violated the Part 710 regulations by attempting to coerce, restrain, threaten, intimidate and
retaliate against him for exercising his constitutional rights. Id. I find this argument to be misplaced.
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The OHA is not violating the Part 710 regulations. As stated above, the OHA is only concerned with
whether the restoration of the Respondent's access authorization would pose a security risk. The Part 710
regulations allow the OHA to make a determination on the issues of access authorization by reviewing
conduct which is considered as derogatory information. In the present case, the Hearing Officer properly
reviewed the Respondent's actions regarding his tax obligations and determined that these actions
constitute unusual conduct under Criterion L.

The section of the Part 710 regulations that the Respondent relies on in advancing his argument is § 710.4.
That section states as follows:

It is also the policy of DOE that none of the procedures established by DOE for determining eligibility for
access authorization shall be used for an improper purpose, including any attempt to coerce, restrain,
threaten, intimidate, or retaliate against individuals for exercising their rights under any statute, regulation
or DOE directive. Any DOE officer or employee violating, or causing the violation of this policy, shall be
subject to appropriate disciplinary action.

10 C.F.R. § 710.4.

This provision was specifically added to the Part 710 regulations to protect "whistleblowers," as part of the
Secretary of Energy's policy to ensure that both DOE Federal and contractor employees are free to voice
their concerns about health, safety, environmental matters, waste, fraud, abuse and mismanagement,
without fear of reprisal. See Preamble to Part 710, 59 FR at 35180 (July 8, 1994). As stated in the
legislative history of these regulations, whistleblowing activities do not constitute legitimate grounds for
the suspension, revocation or denial of a DOE access authorization. 10 C.F.R. § 710.4(b). In the present
case, the Respondent is not a whistleblower who would be protected by this provision, since he does not
claim to have made protected disclosures about concerns enumerated in the preamble to § 710.4(b).
Rather, he is an individual who is utilizing the Part 710 administrative review process to seek restoration
of his "Q" access authorization, which was suspended on the basis of legitimate security concerns about his
failure to pay Federal Income Tax, under 10 C.F.R. § 710.8(l). Therefore, I find no merit in the
Respondent's argument.

C.Whether the OHA Is Attempting to "Convict" the Respondent of Charges in Violation of a Taxing
Statute

The Respondent also argues that the Hearing Officer's recommendation that his level "Q" access
authorization should not be restored is an attempt to convict him of violating a taxing statute. As stated
above, during the hearing the Respondent argued that he cannot file an income tax return because the IRS
has not provided him with specific information regarding the legal requirements of the IRC and the
statutory basis for the requirement that he file a tax return. Transcript of Hearing at 168-172 (hereinafter
cited as Tr.).

After a thorough review of the record, I find no merit in this argument. The Respondent is completely
wrong in stating that the OHA is attempting to "convict" him of charges in violation of a taxing statute.
Again, the OHA is not enforcing the IRC. Rather, the Hearing Officer properly provided a hearing to the
Respondent to challenge assertions that he is a security risk and determined that the Respondent's actions
constitute unusual conduct in light of the factors and circumstances set forth in 10 C.F.R. § 710(c).

The Respondent has deliberately decided not to file an income tax return for tax years 1992, 1993 and
1994 as well as to not permit the withholding of taxes. This decision has led the IRS to initiate
enforcement actions against the Respondent. The fact that the Respondent has taken conscious actions that
violate well-established federal tax requirements underscores the DOE/XXXXX's concerns about the
Respondent's honesty, reliability and trustworthiness under Criterion L. I must concur with the Hearing
Officer that the Respondent has clearly taken actions which violate commonly understood federal tax
requirements. Since the willingness and ability to follow laws and regulations is imperative to maintaining
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the security of classified documents and special nuclear material, these actions clearly raise security
concerns. As stated by the Hearing Officer, it is clearly understood by the vast majority of Americans that
individuals meeting certain requirements of income are required to submit an annual tax return. Personnel
Security Hearing, 25 DOE ¶ 82,791 at 85,776 (1996), citing Personnel Security Hearing, Case No. VSO-
0048, 25 DOE ¶ 82,776 at 85, 677.

The record reflects that during the hearing, the Respondent did not dispute that he had taken deliberate
actions which resulted in the non-filing of federal income tax returns in 1992, 1993, and 1994, and in the
non-withholding of federal taxes since April 1993. Rather, he demanded that the IRS provide him with the
statutory basis for its authority to require him to file an income tax return and he stated that he will
continue to contest the IRS and will only file an income tax return when he is required to do so by a court.
Tr. at 85. This position is unacceptable for an individual holding a security clearance. Individuals holding
access authorization status must demonstrate that they can be trusted to conform to the requirements of the
federal laws without the need for constant police action. Personnel Security Hearing, 25 DOE ¶ 82,791 at
85, 779 (1996). Based on a review of the issues raised in the Respondent's statement, it is evident that the
Respondent has not changed his position or offered any new evidence which would mitigate the security
concerns raised by his actions with respect to his tax obligations.<3>

IV.Conclusion

I have carefully considered the record of this proceeding, the Opinion of the Hearing Officer and the
matters raised by the Respondent in his Request for Review. In resolving the question of the individual's
eligibility for access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. §
710.7(c). I find that the Opinion reflects "a comprehensive common-sense judgment made after
consideration of all relevant information" and accordingly should not be disturbed. I find further that the
issues presented in the Respondent's statement do not mitigate the DOE's security concerns set forth in the
Notification Letter. After due deliberation, it is my opinion that the individual's access authorization should
not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest.

George B. Breznay

Director

Office of Hearings and Appeals

Date:

[On July 29, 1996, a final determination was made by the Director, Office of Security Affairs, to revoke
the individual's Department of Energy access authorization.]

<1> The subject matter of the Motion to Show Cause was an Internal Revenue Summons issued to the
Respondent's wife on January 5, 1996. The IRS informed the Respondent's wife that it was no longer
seeking to enforce the summons.

<2> The preamble to Part 710 also cited the Supreme Court's opinion in the Ardestani case to explain why
the APA did not apply to administrative review proceedings. 59 FR 35183 (July 8, 1994).

<3> In his statement, the Respondent encloses documents from the United States District Court for the
XXXXXXXXXXXXXXXXXXXXXXXXXXXX. These documents indicate that the Government is no
longer seeking to enforce a disputed summons against the Respondent's wife. I cannot find that these
documents mitigate the security concerns attached to the Respondent's actions in defiance of his tax
obligations. His wife's conduct is not at issue here. The Respondent has offered no evidence to suggest that
he will file his income tax returns or permit the withholding of taxes on his income without being required
to do so by an enforcement action.
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October 9, 1996

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Request for Review

Case Name: Personnel Security Review

Date of Filing: May 21, 1996

Case Number: VSA-0065

This determination considers a Request for Review filed by XXXXX (hereinafter "the individual")
concerning his eligibility to retain a DOE access authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." The individual's access authorization was suspended at the direction of the
Manager of the Department of Energy's XXXXX Operations Office (DOE/XXXXX) under the provisions
of Part 710. The individual requested administrative review of this action before a Hearing Officer, and on
April 15, 1996, the Hearing Officer assigned by the DOE Office of Hearings and Appeals (OHA) issued
an Opinion that the individual's access authorization should not be restored. On May 21, 1996, the
individual filed a Request for Review of the Hearing Officer's Opinion pursuant to 10 C.F.R. § 710.28. On
July 11, 1996, he filed a Statement of Issues to be reviewed. On August 9, 1996, DOE's Office of
Safeguards and Security (OSS) notified OHA that it would not file a response to the Statement of Issues
and I closed the administrative record in this case. This Opinion considers the matters raised by the
Statement of Issues.

I. Background

The individual held a security clearance for the entire 20 years of his employment at XXXXX. On June 22,
1995, the individual participated in a random drug test and DOE was notified on June 29, 1995 that the
results were positive for marijuana. The individual was then demoted to an uncleared position at a lower
salary and placed on one year's probation. On July 11, 1995, the individual participated in a personnel
security interview [hereinafter PSI] in which he was questioned about the positive drug test result. The
individual admitted that he had smoked marijuana in his home on June 11 and June 13, 1995. As related by
the individual during his interview, on June 11, 1995, he met a young woman in the park while babysitting
his seventeen-month old granddaughter. PSI at 7. He

invited the woman to his home that day where she produced a marijuana cigarette which they smoked
prior to having sex. He invited her to his home again on June 13, 1995. The couple again smoked
marijuana, and nine days later the individual tested positive for that drug. During questioning, the
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individual claimed that he had never smoked marijuana or used any type of drugs before or after those two
incidents. PSI at 7, 12. He also stated that he knew that it was against the DOE rules to use drugs. PSI at
12, 19. In addition, the individual claimed that feelings of loneliness caused by his recent divorce and his
daughter's recent move from his home caused him to be vulnerable to the suggestions of the woman in the
park. PSI at 9. On August 15, 1995, the Manager of DOE/XXXXX suspended the individual's access
authorization and obtained authorization to initiate an administrative review proceeding. 10 C.F.R. §
710.9.

DOE/XXXXX initiated the administrative review proceeding by issuing a Notification Letter to the
individual advising him that the DOE possessed information which created a substantial doubt concerning
his eligibility to maintain a security clearance. Notification Letter from Manager, DOE/XXXXX to the
individual (September 8, 1995). The Notification Letter states that (1) the DOE is in possession of
information tending to show that the individual has used or experimented with an illegal drug in violation
of 10 C.F.R. § 710.8 (k) (Criterion K), and (2) the DOE is in possession of information tending to show
that he is not honest, reliable, or trustworthy in violation of 10 C.F.R.§ 710.8 (l) (Criterion L). See
Notification Letter. According to the Notification Letter, the DOE reached its determination on Criterion K
based on: (1) the results of the random drug test, and (2) the individual's admission that he smoked
marijuana on June 11 and June 13, 1995. Id. According to the Notification Letter, the DOE reached its
determination on Criterion L based on: (1) the individual's admission that during 20 years of employment
at XXXXX, he knew it was against the rules to use illegal drugs, and (2) the individual's admission that he
had not told his family about the positive drug test, but this could not cause him to be blackmailed. Id.

At the request of the individual, a hearing was convened. The individual testified in his own behalf and
presented six other witnesses: four co-workers, his employer's staff psychologist, and a DOE personnel
security specialist. DOE presented no witnesses.

II. Hearing Officer's Opinion

In an Opinion issued on April 15, 1996, the Hearing Officer considered all of the evidence and concluded
that the individual violated Criterion K and Criterion L. There was uncontroverted evidence on the record
of illegal drug use and unusual conduct on the part of the individual. The Hearing Officer found that the
individual did not mitigate the security concerns raised under both criteria, and recommended that the
individual's access authorization not be restored. Personnel Security Hearing, Case No. VSO-0065, 25
DOE ¶ 82,798 (1996) [hereinafter Opinion]. The Hearing Officer concluded that the individual's "changed
emotional state following his divorce" led to a reduction in judgment and reliability that resulted in the
individual's marijuana use. Opinion at 85,814.

The Hearing Officer found that the absence of past drug use was insufficient to mitigate the security
concerns because the individual, at the time of the incidents, was "emotionally troubled to an
unprecedented extent." See Opinion at 85,815. Thus, the Hearing Officer considered the drug use "in the
context of [the individual's] changed emotional state following his divorce" and concluded that the
individual "was possibly embarking on a pattern of marijuana use, which ended only when he tested
positive on the drug test." Id. The Hearing Officer also stated in his Opinion that "the individual's
treatment of his granddaughter may provide an additional basis for an allegation that his conduct was not
honest, reliable, or trustworthy." Opinion at 85,813, n.4. This refers to the individual's acceptance of
marijuana from a stranger at his home while his granddaughter was visiting. Taking this into consideration
along with the individual's failure to seek drug counseling or to attempt to alert the security office of his
drug use before the positive drug test, the Hearing Officer found no evidence of rehabilitation.

III. Statement of Issues

On July 11, 1996, the individual submitted a Statement of Issues on which I will focus my review of this
case. The individual alleges that testimony presented during the hearing reflects mitigating factors which
should favorably resolve the DOE's security concerns regarding his eligibility for access authorization. As
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mitigating factors, the individual emphasizes his lack of a history of drug abuse, his honesty in admitting
to marijuana use on two occasions, the alleged effect of the presence of his granddaughter and the alleged
effect of the individual's emotional state on the Hearing Officer's recommendation. For purposes of
analysis, I have combined related issues. For the reasons below, I have concluded that the individual's
access authorization should not be restored.

A. The Experimental Use of Illegal Drugs Violates Criterion K

The individual contends that the Hearing Officer applied a "zero tolerance rule" in deciding that the
individual violated Criterion K without rehabilitation.<1> According to the individual, Criterion K was not
designed to be used in the case of an individual who has experimented with drugs but is not a drug abuser
in the "normal terminology." See Statement at 7. In his Statement, the individual said that some employees
with positive drug tests and serious drug abuse problems were permitted to retain their jobs and/or security
clearances, and contended that improper application of Criterion K in this case would punish him unfairly.
See Statement at 5. He also offers as mitigation the testimony of a DOE personnel security specialist that
his clearance should be restored, and the testimony of his employer's staff psychologist that the individual
is not a serious drug abuser. Tr. at 44-45, 83.

Criterion K defines as "derogatory" any information in the possession of DOE that an individual has
"[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance . . . such
as marijuana, . . . except as prescribed or administered by a physician licensed to dispense drugs in the
practice of medicine, or as otherwise authorized by law." 10 C.F.R. § 710.8 (k) (emphasis added). Thus,
the individual's use of marijuana on two occasions clearly constitutes experimentation with illegal drugs
that is derogatory information under Criterion K. Any illegal drug use, even experimentation, violates the
terms of a security clearance, and raises concerns about the user's continued eligibility for access
authorization. The regulations do not distinguish habitual drug use from recreational or experimental drug
use. See Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶ 82,761 (1995).

The individual also maintains that there is nothing in the record to support the Hearing Officer's statement
that the individual was possibly embarking on a pattern of marijuana use. The employer's staff
psychologist, who also had a substance abuse counselor evaluate the individual, testified that he does not
think that the individual has a serious problem with drug use. Tr. at 83. The substance abuse counselor
agreed, and felt that this was a problem more properly classified as experimentation. Id. According to the
individual, the Hearing Officer should not substitute his beliefs for the diagnosis of qualified professionals.
See Statement of Issues at 3.

Even assuming, arguendo, unwarranted speculation on the part of the Hearing Officer, I do not find
sufficient basis for mitigation of DOE's security concerns in either the testimony of the psychologist or that
of the personnel security specialist. The individual's drug involvement was not an isolated incident; it
occurred twice within a week, and was apparently motivated by the individual's sexual desire. Tr. at 69-71.
The individual attributes this unusual conduct to feelings of loneliness stemming from the events that
followed his divorce. He testified that the events connected with his divorce "probably indirectly" led to his
marijuana use. Tr. at 77, 78. Many people experience family problems and related stress, and do not use
drugs as a result. Those events cannot excuse poor judgment. His explanation does not resolve the security
concerns that led DOE to question the individual's continued eligibility for access authorization.

B. The Unusual Conduct By The Individual Tends To Show That He Is Not Reliable Or Trustworthy And
Violates Criterion L

The individual submits that there is no evidence which shows that he was not honest, reliable, or
trustworthy. Although the individual admits that he knew that it was against DOE regulations and the law
to use marijuana, he submits that he did not sign any statement saying that he would not use illegal drugs
before he failed the positive drug test. See Statement at 7. Thus, he maintains that Criterion L does not
apply because he never lied, and has shown "nothing but reliability." See Statement at 9. The individual
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submits the testimony of a former supervisor regarding the individual's superior work record as evidence
that he is honest, reliable and trustworthy. Tr. at 27- 30. The Hearing Officer also commented favorably on
the individual's honesty and superior employment history. Opinion at 85,813-4. Although I find this
evidence credible, it does not change my conclusion, which is to concur with the Opinion of the Hearing
Officer.

Criterion L describes as derogatory any information in the possession of DOE that the individual has
"[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act
contrary to the best interests of the national security." 10 C.F.R. § 710.8 (l). Superior work performance
cannot, in and of itself, mitigate the security concerns that arise from an individual's illegal drug use off
the job. See, e.g., Personnel Security Hearing, Case No. VSO- 0028, 25 DOE ¶ 82,762 (1995); Personnel
Security Hearing, Case No. VSO-0057, 25 DOE ¶ 82,786 (1995) at n.2. When a XXXXX-year old man,
an employed grandfather who has held a security clearance for 20 years, smokes marijuana with a young
female stranger in his home and then gets caught on a random drug test, his conduct is clearly "unusual" as
that term is used in Criterion L. Since the individual was well aware of contractor and DOE drug policies,
his action demonstrates poor judgment and leads me to question his reliability. See also Personnel
Security Hearing, Case No.VSO-0023, 25 DOE ¶ 82,761 at 85,579 (1995).

The circumstances under which his conduct came to light, i.e., getting caught on a positive drug test, also
called the individual's trustworthiness into question. He did not come forward on his own volition and
admit to his illegal drug use. If he had alerted security before getting caught by the drug test, his claim that
mitigating circumstances are present would be more credible. Compare Personnel Security Hearing, Case
No.VSO-0037, 25 DOE ¶ 82,778 at 85,693 (1995) (voluntary disclosure by individual of conduct that
violates security acknowledgment before DOE finds out about it mitigates charge of untrustworthiness
under Criterion L). In addition, I am disturbed rather than comforted by the individual's attempt to explain
his conduct as induced by sexual desire and feelings of loneliness stemming from the aftermath of his
divorce. Tr. at 69-71. This does not excuse his bad judgment. In fact, I find that this proffered explanation
tends to show that the individual could again be subject to exploitation or coercion which may cause him
to act contrary to the best interests of national security. 10 C.F.R. § 710.8 (l).

C. The Circumstances Surrounding The Individual's Marijuana Use Were Not The Basis For The Hearing
Officer's Opinion

The individual also claims that the Hearing Officer appears to have based his Opinion on other factors
besides the marijuana use; specifically, the individual's sexual encounter with a stranger and the Hearing
Officer's allegedly mistaken belief that the individual used drugs in the presence of his granddaughter. In
an affidavit submitted along with the Statement of Issues, the individual attempts to clarify these alleged
misconceptions. See Affidavit at 2 (July 1, 1996). The individual claims that the Hearing Officer used the
sexual encounter as a critical factor in the decision of his case, and that he had no opportunity to prepare
an adequate defense. See Statement at 8; Affidavit at 2.

I do not agree that the Hearing Officer based his decision on the circumstances surrounding the
individual's sexual encounter with a stranger. The illegal drug use that was revealed in a positive drug test
is sufficient to raise serious concerns about restoring access authorization to the individual. Nevertheless, I
can understand how certain portions of the Opinion may give the impression that the Hearing Officer was
influenced by evidence which was outside the scope of the charges in the Notification Letter. The Hearing
Officer mentions, for instance, the treatment of the granddaughter, yet he concludes that this aspect of the
individual's conduct was not considered as a basis for the recommendation in the Opinion. See Opinion at
85,813 n.4.

In his affidavit, the individual points out purported errors in the Hearing Officer's Opinion. For example,
the Opinion states that the individual "brought" the woman to his home. Opinion at 85,813. In the
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affidavit, the individual maintains that the woman drove alone in her car to his house (although admittedly
at his invitation). See PSI at 10. However, the semantic differences between the Opinion and the affidavit
do not reveal any error. Rather, they are attributable to normal differences in their respective descriptions
of the event by the individual and the Hearing Officer. What the individual considers "inviting" a guest to
his home can also be interpreted by the Hearing Officer as "bringing" a guest to his home. In addition, the
record is unclear on some of the details of the incidents (e.g., the exact location of the child during the
drug use and sexual activity, and the date on which the individual threw away the woman's telephone
number). However, these insignificant differences and missing details cannot obscure the key factors in
this case--the convincing evidence of the individual's illegal drug use in violation of Criterion K, and the
lack of reliability and trustworthiness and vulnerability to exploitation that this demonstrates, in violation
of Criterion L.

I have examined the facts without being influenced by extraneous circumstances, and I agree with the
recommendation of the Hearing Officer. The Hearing Officer has based his Opinion on the relevant factors
of this case; the seriousness of the conduct and the circumstances surrounding the conduct, including the
individual's knowledgeable participation, voluntary participation, age, and maturity. 10 C.F.R. § 710.7 (c).
This mature individual voluntarily broke the law and his commitment to safeguard national security when
he used illegal drugs with a stranger, admittedly motivated by sexual desire. The Hearing Officer
identified the relevant factors in this case, and used them to arrive at a common-sense judgment in his
Opinion.

D. The Individual's Emotional State Was Not The Basis For The Hearing Officer's Opinion

In his Statement, the individual alleges that DOE did not notify him that his emotional condition was at
issue. The psychologist, who has seen him regularly since July 1995, did not mention any emotional
instability. The individual maintains that with proper notification of the importance of his emotional
condition to the Hearing Officer's deliberations, he would have provided information from a psychiatrist to
establish his stability. See Statement at 10.

Although the Hearing Officer described the individual as "emotionally troubled," the individual's
emotional state was not mentioned in the Notification Letter. Contrary to the individual's allegation, the
Opinion does not say that the individual "suffer[ed] an emotional condition." See Statement at 11. His
emotional state was never at issue in this case until it was introduced by the individual himself when he
attempted to explain his conduct by attributing it to loneliness. Tr. at 77. Despite the confusion caused by
the introduction of this marginally relevant information into the record, the Hearing Officer's decision to
recommend against restoration of the clearance was based primarily on the individual's drug use. The
voluntariness of the individual's conduct, and his age and maturity at the time, were the other key factors
in the determination of this case, and they furnish a sufficient basis for affirming the Hearing Officer's
Opinion under 10 C.F.R. § 710.7 (c).

IV. Conclusion

I conclude that the evidence in this case of mitigating factors is not sufficient to restore the individual's
clearance. The individual did not come forward voluntarily to admit illegal drug use, nor has he claimed to
have ingested the drug involuntarily. See Personnel Security Hearing, Case No. VSO-0087, 25 DOE ¶
82,208 (1996), reversed, Case No. VSA-0087, 25 DOE ¶ (Sept. 30, 1996) (individual claimed to have
ingested marijuana unknowingly in cookies); Personnel Security Hearing, Case No. VSO-0045, 25 DOE ¶
82,774 (1995) (individual voluntarily enrolled in rehabilitation program after positive drug test); Personnel
Security Hearing, Case No. VSO-0088, 25 DOE ¶ 82,809 (1996) (individual voluntarily enrolled in drug
treatment program after positive drug test). Nor is the fact that the individual is not a serious drug user a
sufficient mitigating factor, given the explicit prohibition of illegal drug use. See Section III, supra. The
fact that no rehabilitation program has been recommended for the individual does not mean there are no
security concerns present. A XXXXX-year-old who has held a clearance for 20 years and uses marijuana
with a stranger for whatever reason, in this case accompanied by sexual relations, has engaged in conduct
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that raises security concerns about his reliability and trustworthiness. Personnel Security Hearing, Case
No. VSO-0023, 25 DOE ¶ 82,761(1995). The arguments presented by the individual in his Statement of
Issues are not convincing and I find that they do not resolve the security concerns raised by the
individual's use of illegal drugs.

I have thoroughly considered the record of this proceeding, including the submissions of the parties and
the testimony presented at the hearing convened in this matter. In resolving the question of the individual's
eligibility for access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. §
710.7 (c). After due deliberation, it is my opinion that the individual's access authorization should not be
restored. Aside from corrections to the record, the individual has not demonstrated that the
recommendation of the Hearing Officer was erroneous, and he has not furnished evidence that restoration
of his clearance would not endanger the common defense and security and would be clearly consistent
with the national interest. 10 C.F.R. § 710.27 (a).

George B. Breznay

Director

Office of Hearings and Appeals

Date:

* * * * *

[On November 5, 1996, a final determination was made by the Director, Office of Security Affairs, to
revoke the individual's Department of Energy access authorization.]

<1>/ The term "zero tolerance" was used in the hearing to describe a policy whereby no recourse is
available to an employee holding a security clearance and found to have used illegal drugs. Tr. at 85, 95.
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November 8, 1996

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date Filed: XXXXX, 1996

Case Number: VSA-0075

This Opinion considers a request filed by XXXXXX ("the individual") for review of a determination
issued by a Hearing Officer on XXXXX, under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." Personnel Security Hearing, VSO-0075, 25 DOE ¶ 82,799 (1996) ("Hearing Officer's
Opinion").

The Hearing Officer I appointed to hold the Hearing in this matter recommended against the restoration of
the individual's access authorization. He found that the individual had altered four government documents
and submitted these documents to the United States Army to mislead Army officials into believing that he
had served as a pilot while in the United States Marines. He determined that the individual lied to the
Department of Energy ("DOE") concerning the alteration of these documents. The Hearing Officer also
concluded that the DOE properly invoked 10 C.F.R.§ 710.8 (f) and (l) in suspending the individual's access
authorization and that the individual failed to show circumstances that would mitigate the security
concerns caused by his pattern of falsifications.

The individual contends that the Hearing Officer's determination is flawed and should be reversed. The
grounds asserted are that: (1) the individual's alteration of one document (DD Form 214 (DOE Exhibit
5(a)) did not constitute a misrepresentation because the altered information was true; (2) the Hearing
Officer failed to comply with 10 C.F.R. §710.7(c), because he failed to consider factors that would
mitigate the security concerns caused by the individual's alteration of documents; (3) DOE failed to prove
that the individual altered one

of the four documents (the individual's Flight Time Report for XXX (Exhibit 5(d)(4)); and (4) the
individual has been rehabilitated.

For the reasons detailed below, I find that the individual's contentions are without merit or unconvincing.
Accordingly, I agree with the Hearing Officer that the individual's access authorization should not be
restored.
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I. PROCEDURAL BACKGROUND.

The XXXXXXXXXXXXXXXXXXXXXXXXXXXXX, issued a Notification Letter informing the
individual that DOE had information that created a substantial doubt about his eligibility to maintain an
access authorization under subsections (f) and (l) of 10 C.F.R. § 710. 8 ("Criterion (f)" and "Criterion (l)").
Criterion (f) concerns information that reveals that a person has:

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.

Criterion (l) pertains to information evidencing that a person has:

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security . . . .

The individual requested a hearing before a Hearing Officer with the Office of Hearings and Appeals
("OHA"). A Hearing was held on XXXXXXXX. At the Hearing, two security investigators testified on
behalf of the DOE. The individual, who was represented by counsel, testified on his own behalf.

On XXXXXX, the Hearing Officer issued an opinion recommending against the restoration of the
individual's access authorization. On XXX, the individual filed a "Request for Review of the Hearing
Officer's Opinion." On XXX, the individual filed a "Statement in Support of Appeal." On XXX, XXX
informed OHA that it had no "remarks or information to add to the record." On XXX, the administrative
record was closed.

II. FACTUAL BACKGROUND.

A. The Documents Submitted to the Army.

The individual has had a long and distinguished military career. For many years, the individual has wanted
to be a military pilot. Statement in Support of Appeal at 11.

The individual served in the United States Marine Corps from XXX. While in the Marines, he tried to
become a Naval pilot, but failed to complete the training. He did, however, serve as a Naval flight officer.
A Naval flight officer is a person who operates the tactical and communication systems in a Navy plane.
There is evidence that the Navy considers Naval flight officers and Naval pilots both to be "Naval
aviators." Hearing Officer's Opinion at 85,819 n.3. The individual was aware of the Naval definition of
this term. Transcript of XXX Hearing at 154-155 ("Hearing Transcript").

The individual served in the Army Active Reserve from XXX through XXX. The Army trained the
individual to be a helicopter pilot. The individual admits that he received this training because Army
officials believed that he had been a pilot while in the Marines. Hearing Officer's Opinion at 85,819. As
the individual admitted during the Hearing, in contrast to the Navy, the Army uses the term "aviator"
narrowly to include only "pilots." Hearing Transcript at 154-155.

In XXX, the Army notified the individual that it had information that he was eliminated from a Naval pilot
training program for flying deficiencies. The Army temporarily suspended the individual from flying. The
Army also directed him to prove that he had completed a military flight training program. In other words,
as the Hearing Officer stated, the "Army wanted to know when he [the individual] became a Navy pilot."
Hearing Officer's Opinion at 85,819.
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In response to this direction, the individual did not inform the Army that he had never been a Naval pilot.
Rather, as the individual admitted during the Hearing, he altered a government document (DD Form 214
(DOE Exhibit 5(a)) to indicate that he had been a Naval aviator while he was in the Marines and
submitted this document to the Army. Hearing Transcript at 120, 139. The individual did this by changing
the title of his primary specialty from "Elec Warfare Airborne ReconO" to "Naval Aviator, EA6A, RF4B,
Recon & Operations Off." DOE Exhibit 5(a).

The individual testified that he was motivated to alter this document because he wanted to "end all this
bureaucratic garbage by just sending them [the Army] what they want." Hearing Transcript at 139. He
further indicated that he altered the document because he wanted to continue to fly for the Army. Id.

The Hearing Officer found that the individual altered the DD Form 214 to indicate that he had served as a
Naval aviator to "mislead the Army into thinking that he had been a pilot." Hearing Officer's Opinion at
85,819. The record supports this conclusion. The Army was not interested in the individual's status as a
Naval aviator, but as a Naval pilot. Id. Thus, the individual was not directly responding to the Army's
inquiry when he altered the document. Rather, the individual altered the form to indicate that he had been
a Naval aviator because he knew that Army officials would misinterpret the term "aviator" to mean
"pilot."

The Hearing Officer found that the individual also altered three other documents to convince the Army that
he had been a Naval aviator (and therefore a pilot) while he was in the Marines. DOE Exhibit 5(d)(4),
5(d)(5), 5(d)(7). The Hearing Officer based this conclusion on the following: (1) the information altered on
these documents was similar to the information altered on the DD Form 214, and the individual would
have been motivated to alter these documents so that the Army would permit him to continue to fly; and
(2) there are differences in the typeface between the altered portions of each of these documents and the
remainder of each document. Hearing Officer's Opinion at 85,820.

Although the individual admits that he altered DD Form 214, he has continued to deny altering the other
documents. However, the individual has only appealed the Hearing Officer's finding that he altered one of
these documents -- the Military Occupational Specialty ("MOS") code on the individual's Flight Time
Report for XXX (Exhibit 5(d)(4)).

B. The SF-171.

The individual has been employed since XXX with XXX. In XXX, DOE's Office of the Inspector General
("IG") found that the individual inflated his academic credentials on the Application for Federal
Employment ("SF-171") submitted XXX. <1> Based on this finding, the XXX directed the individual to
correct his SF-171. The individual complied with this direction.

C. The PSI.

During a routine reinvestigation of the individual,<2> the Office of Personnel Management discovered
that the individual had submitted false information to the Army and the DOE. A Personnel Security
Interview ("PSI") was conducted with the individual on XXX, to discuss these matters.

During this PSI, the individual first denied that he had altered the DD Form 214. DOE Exhibit 27, at 68,
69. However, he later admitted that he had altered this document. Id. at 83. He denied altering any other
documents. Id. at 83-84. The individual did not express remorse for his actions and did not appear to
consider his conduct to be wrong. Id. at passim; Hearing Transcript at 60.

D. The Hearing Officer's Conclusion.

The Hearing Officer recommended against the restoration of the individual's access authorization. The
Hearing Officer found that the individual had engaged in a pattern of dishonesty that included: (1) altering
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four documents with the intent of misleading Army officials into believing that he had served as a pilot
while in the Marines; (2) making false statements during a Personnel Security Interview ("PSI"); and (3)
inflating academic credentials on a SF-171. The Hearing Officer concluded that the DOE properly invoked
10 C.F.R. § 710.8 (f) and (l) in suspending the individual's access authorization and also determined that
the individual failed to demonstrate circumstances that would mitigate the security concerns caused by his
misrepresentations.<3>

III. THE INDIVIDUAL'S APPEAL.

The individual contends that the Decision should be reversed for four reasons:

(1) The Hearing Officer failed to consider the individual's argument that the alteration of a document (DD
Form 214 -DOE Exhibit 5(a)) did not constitute a misrepresentation because the altered information was
true;

(2) The Hearing Officer did not comply with 10 C.F.R.§710.7(c), as he failed to consider factors that
would mitigate the security concerns caused by the individual's alteration of documents;

(3) DOE failed to prove that the individual altered the Military Occupational Specialty ("MOS") code on a
Flight Time Report for XXX (DOE Exhibit 5(d)(4)); and

(4) The individual has been rehabilitated.

IV. ANALYSIS.

After reviewing the issues raised by the individual and the record in this case, I concur with the Hearing
Officer's recommendation that the individual's access authorization should not be restored.

Part 710 generally provides that "[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, and to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest."10 C.F.R. § 710.7(a). The regulations require that, in
reaching the decision as to access authorization, the Hearing Officer consider the existence of mitigating
factors including the nature, extent and seriousness of the conduct at issue and the motivation of the
individual for engaging in the conduct. 10 C.F.R. §710.7(c). The individual has the burden of proving the
existence of mitigating factors. See Personnel Security Hearing, VSO- 0093, 26 DOE ¶ ___ (1996).

A. Whether Alteration of DD Form 214 Was a Misrepresentation.

The individual claims that he had not misrepresented when he altered DD Form 214 (DOE Exhibit 5(a)).
He alleges that it was correct to alter the Form to specify that he had served as a Naval aviator because the
individual had, in fact, served as a Naval aviator. The Hearing Officer properly rejected this defense.

The individual is correct that there is evidence that the Navy defines the term "Naval aviator" to include
both Naval pilots and Naval flight officers. Hearing Officer's Opinion at 85,819 n.3. It is uncontested that
the individual served as a Naval flight officer. Therefore, evidence supports the individual's contention that
he was a Naval aviator as the term is understood by the Navy.

However, this is not the end of the matter. Under 10 C.F.R.§710.8 (l), I must determine whether the
individual's alteration of this document tends to show that the individual was not "honest, reliable or
trustworthy." To resolve this issue, I must consider more than whether the individual was actually a Naval
aviator. I must also consider the motivation for his conduct.

In terms of motivation, the record confirms that the individual altered the document to mislead Army
officials into believing that he was a pilot because he desperately wished to continue to fly. See " Factual
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Background," supra. As the Hearing Officer pointed out, the Army was not asking the individual to prove
that he was an aviator. Rather, "the Army wanted to know when he became a Navy pilot." Hearing
Officer's Opinion at 85,819. The individual never told the Army that he had not been a pilot while in the
Marines. Rather, the individual secretly altered a document to indicate that he had been a Naval aviator
because he hoped that Army officials would misunderstand the term "aviator," and believe that he had
been a Naval pilot.

Further, the individual's clandestine alteration of the document further supports the conclusion that the
individual was motivated to mislead the Army. The individual's argument that he was forced to alter this
document because it was inaccurate as written is without merit. First, the Army had not required the
individual to submit a DD Form 214. He chose to submit this document. If this document contained
erroneous information, the individual was free to submit other evidence. Moreover, if the individual
wished to correct misinformation contained in the DD Form 214, he should have followed official
procedures that are available for correcting mistakes contained in government documents.

For these reasons, I find that the individual's conduct in altering the DD Form 214 tends to show that he is
not "honest, reliable or trustworthy"under Criterion (l). I further find that it is irrelevant that the individual
was a Naval aviator because the individual altered this document in order to mislead the Army for a
personal benefit -- so that he could continue to function as a pilot.

.

B. Consideration of Mitigating Factors.

Section 710.7(c) requires that, in reaching the decision as to access authorization, the Hearing Officer
consider the existence of mitigating factors including the nature, extent and seriousness of the conduct at
issue and the motivation of the individual for engaging in the conduct. The individual contends that the
Hearing Officer violated this regulation because he ignored the nature of and motivation for the conduct at
issue. More specifically, the individual complains that the Hearing Officer failed to consider the "truth" of
the altered DD Form 214 and that the individual altered the documents because he wanted to serve his
country. This position lacks merit.

The Hearing Officer addressed the nature of the conduct at issue. As detailed above, this conduct involved
the individual's secret alteration of an official document issued by the Marines and the submission of this
document to mislead the Army. The individual's intent to mislead the Army is the basis of the security
concerns which led to the suspension of his access authorization.

Similarly, the Hearing Officer clearly considered the individual's motivation for the alteration of these
documents. The Hearing Officer found that the individual acted so that he could be an Army pilot and that
he was not motivated by a desire for personal gain.<4> The Hearing Officer noted that the individual
"selflessly and courageously served his country throughout his life." Hearing Officer's Opinion at 85,822.

However, despite the fact that the Hearing Officer found that the individual's motivation and prior military
service were mitigating factors, the Hearing Officer concluded that these factors did not ameliorate the
security concerns caused by the individual's conduct. The Hearing Officer, adopting the testimony of a
DOE security investigator, found that the individual's pattern of falsifications, including the alteration of
official government documents and providing information that is less than candid in a PSI, raises
questions concerning his honesty, integrity and willingness to safeguard classified information or special
nuclear material. The Hearing Officer concluded that, despite his other laudable characteristics, the
individual's failure to follow rules indicates that he is not trustworthy, and that he is a security risk.
Hearing Officer's Opinion at 85,821-22.<5> Thus, there is no merit to the claim that the Hearing Officer
ignored the nature of and the motivation for the conduct at issue here.

C. The Individual's Alteration of the MOS Code.
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In addition to DD Form 214, the Hearing Officer found that the individual altered three other documents,
including the Military Occupational Specialty ("MOS") code on the individual's Flight Time Report for
XXX (Exhibit 5(d)(4)). The individual contends that there was insufficient evidence to support the
conclusion that he had altered the MOS code.<6> This argument is also without merit.

The Hearing Officer cited two reasons in support of his conclusion that the MOS code was altered. First,
as the MOS code contained information that was similar to the information altered on the Form DD 214,
the individual would have been motivated to alter the MOS code so that the Army would permit him to
continue to fly. Second, there are differences in the typeface in the document between the MOS code and
the remainder of the individual's Flight Time Report for XXX. DOE Exhibit 5(d)(4).

I will sustain the findings of the Hearing Officer concerning the alteration of the MOS Code on the Flight
Time Report. This is a factual finding that is entitled to great deference on appeal. I also note that the
individual failed to produce any evidence, other than his own testimony, that he had not altered the MOS
code. Finally, if this finding were in error, such error would be harmless because the individual has
admitted or not appealed the fact that he has altered three other documents. Thus, there is sufficient
evidence in the record to justify the revocation of the individual's access authorization on the grounds of
alteration or falsification of documents.

D. Rehabilitation.

The individual claims that the Hearing Officer should have recommended that his access authorization be
restored because he has been rehabilitated.<7> The individual argues that his correction of past misdeeds,
the passage of time and his testimony at the Hearing prove his rehabilitation. The individual has failed to
meet his burden of proof on this issue.<8>

The individual specifically contends that the correction of his SF-171 shows rehabilitation. This is
unconvincing. The individual submitted the SF-171 in XXX. The individual admits that the SF-171 was
not corrected until XXX, when the IG discovered the misrepresentation, and OSS directed the individual
to correct the document. The individual did not come forward to correct this document until he was
directed to do so after the misrepresentation had been discovered. An involuntary action is no evidence of
rehabilitation.

Nor does the passage of time support the individual's claim of rehabilitation. Contrary to the individual's
testimony, he has not yet taken responsibility for his misrepresentations. The individual has lied about the
alteration of the DD Form 214 as recently as his PSI in XXX. Even after he admitted altering this Form,
he did not express remorse for his conduct. Hearing Transcript at 60. Moreover, as in the current Appeal,
the individual continues to maintain that the alteration of DD Form 214 and the submission of this Form to
the Army did not constitute serious misconduct because the altered information was not technically false,
an argument which I reject as irrelevant and unconvincing. Based on these actions, I am unable to
conclude that the passage of time shows that the individual is sufficiently rehabilitated or reformed from
his pattern of providing false or misleading information to the government.

The individual also contends that his testimony at the Hearing, in which he said that he was sorry for his
actions, proves that he has been rehabilitated. This argument is flawed. First, this alleged expression of
remorse is contradicted by his refusal to acknowledge, much less express remorse for, his other misdeeds.
Second, words alone from an individual seeking restoration of a clearance are not sufficient to prove
rehabilitation. The presence of a powerful self-interest requires that we view such testimony with
skepticism. The existence of actions demonstrating the acceptance of responsibility is a necessary
precondition for rehabilitation, and here there is no evidence of remorse or acceptance of responsibility.
See Personnel Security Hearing, VSO-0093, 26 DOE ¶___ (1996) (individual must provide objective,
outside corroboration of factual basis for mitigation arguments). <9>

V. Conclusion
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After considering the specific issues raised by the individual in his Statement in Support of Appeal and the
record in this matter, I find that the individual's access authorization should not be restored because I am
unable to conclude that such restoration would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). In reaching this conclusion, I further
find that DOE properly invoked 10 C.F.R. §710.8 (l) and (f) in suspending the individual's access
authorization. Criterion (l) was properly cited based on the individual's alteration of official documents
with the intent to mislead the Army into believing that he had served as a Naval pilot and on the
individual's false statements during a PSI. Criterion (f) was appropriately relied upon based on the false
statements made by the individual during his PSI. I also find that the individual has not met his burden of
proving the existence of factors that would mitigate the security concerns caused by the individual's pattern
of falsifications.

The regulations specify that the Director, Office of Security Affairs, will make a final determination
regarding restoration of the individual's access authorization based upon a complete review of the record.
10 C.F.R. § 710.28(e). The Director, Office of Security Affairs, shall through the Director, Office of
Safeguards and Security, inform the individual and his counsel in writing of the final determination, and
provide a copy of the present opinion. Copies of the correspondence shall be provided to the Director,
Office of Hearings and Appeals, the Manager, DOE Counsel and any other party. In the event of an
adverse determination, the correspondence shall indicate the findings by the Director, Office of Security
Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: November 8, 1996

<1>The individual's misrepresentation of his academic credentials was not directly listed in the
Notification Letter. However, the Hearing Officer correctly found that this misrepresentation can be
considered as part of a pattern of alleged falsifications that demonstrates that the individual may be a
security risk.

<2>The United States Office of Personnel Management reinvestigates a person with an access
authorization every five years to determine whether it is appropriate for that person to retain an access
authorization. Hearing Transcript at 20.

<3>The Hearing Officer also resolved many issues in favor of the individual. For example, he concluded
that the individual did not misrepresent the facts when he signed a document stating that he had never
been restricted or suspended from flight duty.

<4>I do not agree with the Hearing Officer that the individual did not alter documents for personal gain.
Given the individual's strong desire to be a pilot, being permitted to fly constituted a personal benefit.
Thus, I do not find that the individual's motivation is a factor that would mitigate the security concerns
raised by his conduct.

<5>The individual cites Personnel Security Hearing, VSO-0069, 25 DOE ¶ 82,795 (1996), in support of
his position that we should restore his access authorization. This case is inapposite. In Case No. VSO-
0069, the individual failed to file tax returns in a timely fashion because she was disorganized. She never
made intentional misrepresentations to a government agency. Moreover, she did not benefit from her
inaction as the Federal and state governments both owed her a tax refund. In the instant case, the
individual sought to intentionally mislead Army officials into believing that he had been a pilot while in
the Marines. Moreover, he hoped to profit from this misrepresentation by being permitted to continue to
fly as a helicopter pilot.
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<6>The individual did not appeal the Hearing Officer's findings that he altered the two other documents.

<7>In his Statement in Support of Appeal, the individual refers to his rehabilitation argument as a
"Request for Reconsideration" under 10 C.F.R.§710.31 (b)(2). A Request for Reconsideration of this type
may be considered only after there has been a final determination which revokes the individual's access
authorization and there has been a bona fide offer of employment which requires a security clearance. As
these events have not yet occurred, a Request for Reconsideration is not the proper vehicle for determining
this issue. This argument will therefore be treated in the same fashion as the other issues raised in the
individual's appeal.

<8>The individual mistakenly cites Personnel Security Hearing, VSO-0027, 25 DOE ¶82,764, affirmed
(OSS 1995), in support of his rehabilitation argument. Case No. VSO-0027 involved the issue of whether
an individual had been rehabilitated from his alcohol problem. A ruling on the time and circumstances
necessary for alcohol rehabilitation bears little or no relation to the issue here of whether there has been
rehabilitation from making intentional misrepresentations to agencies of the United States government.

<9>The individual also claims that his volunteer efforts with the XXX are evidence of his rehabilitation.
While the individual is performing a valuable service by volunteering at the XXX, such service does not
indicate that he is rehabilitated from his actions of providing misinformation to the government.
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Case No. VSA-0078, 25 DOE ¶ 83,016 (July 16,
1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is arguably confidential under 18 U.S.C. 1905.
Such material has been deleted from this copy.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: May 3, 1996

Case Number: VSA-0078

This Opinion concerns the eligibility of XXXXX ("the individual") for access authorization under the
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."<1>The Department of Energy's
XXXXX Operations Office (DOE/XXXXX) suspended the individual's access authorization under the
provisions of Part 710. The individual subsequently requested a hearing before a DOE Hearing Officer
pursuant to 10 C.F.R. § 710.21. After considering the testimony presented at the hearing, the Hearing
Officer issued on April 25, 1996 an Opinion recommending against restoring the individual's access
authorization. See Personnel Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 (1996) (Personnel
Security Hearing or the April 25 Opinion). On May 3, 1996, the individual filed a request for review of the
Hearing Officer's Opinion pursuant to 10 C.F.R. § 710.28. This Opinion considers whether, on the basis of
the regulations and the record before me, the individual's access authorization should be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE or its contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access

authorization is a comprehensive, common-sense judgment, made after consideration of all relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest." 10
C.F.R. § 710.7(a).

The DOE/XXXXX issued a Notification Letter to the individual informing him that information in the
possession of DOE created a substantial doubt concerning his eligibility for access authorization. The
Notification Letter specified one area of derogatory information: the individual has engaged in unusual
conduct tending to show that he is not honest, reliable or trustworthy, or which furnishes reason to believe
that the individual may be subject to pressure, coercion, exploitation, or duress, which may cause the
individual to act contrary to the best interests of the national security. See Notification Letter at
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Attachment 1 (citing 10 C.F.R. § 710.8(l)). This concern was based on DOE/XXXXX's belief that in
February 1995, the individual had turned in a false 161-K credential. This credential authorizes a security
guard to carry a weapon and arrest persons on DOE sites. According to DOE/XXXXX, the individual
forged the credential in order to avoid disciplinary action for the loss of his original 161-K credential.

The individual requested a hearing in order to resolve the issue of his eligibility for access authorization.
That hearing was held on XXXXXXXXXXXXXXXXX. Among the nine witnesses who testified were:
the individual; XXXXXXXXXXXXXXXXX, former Office Manager for
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, the individual's employer;
XXXXXXXXXXXXXXXXX, former manager for administration of the protective force;
XXXXXXXXXXXXXXXXX, a former XXX security guard; and XXXXXXXXXXXX, a current XXX
security guard. On April 25, 1996, the Hearing Officer issued an Opinion in which he found that there was
no testimony presented that would lead him to believe that the forgery of the 161-K credential was
actually done by someone other than the individual. He further found that the motive suggested by
DOE/XXXXX was logical and supported by the testimony, and that the individual had the opportunity to
commit the forgery. Therefore, he found that the individual's "Q" access authorization should not be
restored.

On May 3, 1996, the individual's request for review was received by the Office of Hearings and Appeals
(OHA). On May 14, 1996, the OHA received the individual's Statement of Issues ("Statement"). The
Office of Security Affairs (OSA) declined an opportunity to respond to the individual's submissions. See
Memorandum from Edward J. McCallum, Director, Office of Safeguards and Security, to Director, OHA
(June 3, 1996). On June 3, 1996, the administrative record of this proceeding was closed.

II. Statement of the Issues

In his Statement, the individual claims that the Hearing Officer imposed too high a burden of proof on him
in this case. Further, the individual asserts that the Hearing Officer failed to judge the facts of his case in a
comprehensive, common sense manner. In particular, he claims that the Hearing Officer incorrectly found
that he was motivated by fear that disciplinary action would result from the loss of his 161-K credential.
The individual also disputes the Hearing Officer's finding that he was evasive. In addition, the individual
claims that the Hearing Officer failed to consider evidence that supports the individual's contention that
others had motivation to forge his credential. Specifically, the individual states that the Hearing Officer
failed to analyze evidence in support of one possible motivation, feelings of ill will that resulted from
labor organizational activity by the individual, and completely failed to address the existence of two other
motivations - - ageism and negative feelings resulting from the individual's workers' compensation claim.

III. Analysis

Under 10 C.F.R. § 710.28(a), either the OSA or the individual involved may file a request for review of a
Hearing Officer's opinion with the OHA Director. In considering requests for review, I generally confine
my inquiry to those issues raised in the statement or response. The regulations provide that, under limited
circumstances, I may consider additional information which was not before the Hearing Officer. 10 C.F.R.
§ 710.28(c); 10 C.F.R. § 710.29(b)(2). In the present case, neither party has submitted any additional
evidence. Accordingly, the only issues before me are the contentions advanced by the individual in his
Statement.

In the April 25 Opinion, the Hearing Officer stated that because there is a strong presumption against the
granting or restoring of a security clearance (citing Department of Navy v. Egan, 484 U.S. 518, 531 (1988)
and Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)), the
burden of persuasion is on the individual. See Personnel Security Hearing, 25 DOE at 85,834 (citing
Personnel Security Hearing (VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995)). He pointed out that this is
not a criminal proceeding in which the prosecuting body must prove its case beyond a reasonable doubt.
This takes us to the first point raised by the individual. He believes that the burden required of him is too
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high. He considers the Hearing Officer's requirement that he provide "specific and direct testimony" that
his credential was switched by someone else as unfair and effectively requiring him to show facts which
are not in his power and knowledge to obtain. I do not agree with the individual's allegation that this
proceeding is structured in an unfair manner. Because national security is at stake, there must be a very
high degree of confidence that clearance holders can be relied upon. I therefore find that it is fair that the
burden of proving reliability lies with the individual alone. In the context of the present case, where
everyone agrees that the individual's credential was forged, that means that the individual has the burden of
establishing that it was more likely than not that someone other than he forged his credential. This was not
an unreasonable or unfair burden to place on the individual. The individual has presented no further
argument on this issue to support his general claim of unfairness. After a thorough review of the record, I
agree with the Hearing Officer that the individual has not met this burden.

Moreover, although the individual attempts to argue that he had no motive to forge his credential, I cannot
agree. In his Statement of Issues, the individual asserts that, contrary to the Hearing Officer's opinion, he
had no motive to forge the credential because there was no logical reason for him to fear disciplinary
action from the loss of his 161-K credential. This argument is not persuasive. The Hearing Officer
accepted the position of DOE/XXXXX that the individual feared disciplinary action. Although the Hearing
Officer found that the individual likely could have obtained a duplicate credential without any disciplinary
action, the Hearing Officer was not convinced that the individual was aware of this or himself believed
this fact. See Personnel Security Hearing, 25 DOE at 85,836. It is true that no witness indicated that
disciplinary problems could result from the loss of the card. Nevertheless, the crux of this issue is the
individual's subjective perceptions. I agree with the Hearing Officer that it is quite likely the individual
feared disciplinary problems from the loss of the card. The individual had a history of carelessness
including losing his work keys twice and leaving a gate open on site. This latter incident caused the
individual to be suspended for a week in August 1994. Tr. at 15, 18. This history, when combined with the
individual's perception that he was disliked for a variety of reasons by his supervisor, XXXXX, could have
led the individual to believe that the loss of his 161-K credential might be the proverbial straw that would
break the camel's back.

The Hearing Officer's Opinion relies heavily on his judgment that the individual's testimony regarding a
lack of motive to forge his credential was not credible. According to the Hearing Officer, the individual's
"certain" testimony in the hearing that he was "absolutely not" aware that he might be subject to
disciplinary action due to the loss of his 161-K card, Tr. at 244, contrasted unfavorably with his "cautious
and evasive" testimony in his August 15, 1995 Personnel Security Interview. See Personnel Security
Hearing, 25 DOE at 85,836. Therefore, the Hearing Officer did not believe the individual's statement that
he had no motivation to forge the credential. Id. The Hearing Officer also found the individual "distanced
himself" from the credential presented at the hearing in a manner which was not candid, and did not
answer pertinent questions in a sufficiently definite manner.<2> See Personnel Security Hearing, 25 DOE
at 85,836-37. After a thorough review of the record, I must accept the Hearing Officer's finding regarding
the individual's evasiveness. Judgments on the candor, demeanor and credibility of a witness are the
domain of the Hearing Officer, subject to review for egregious error. Cf. Pogue v. Department of Labor,
940 F.2d 1287, 1289 (9th Cir. 1991) ("[w]eight is given the [ALJ's] determinations of credibility for the
obvious reason that he or she sees the witnesses and hears them testify, while the [reviewing authorities]
look only at cold records.") (citations and internal quotations omitted). I also agree that, "when the
determination of motive or purpose hinges entirely upon the degree of credibility to be accorded the
testimony of interested witnesses, the credibility findings of the Trial Examiner are entitled to special
weight and are not to be easily ignored." Id. at 1290 (citations and internal quotations omitted). It is the
Hearing Officer who had the opportunity to observe the individual testifying, not I. Upon examination of
the record, I find no apparent error in the Hearing Officer's finding of evasiveness on the part of the
individual.

The individual also argues that the Hearing Officer failed to address some portions of the evidence which
supported the individual's position that other people had motives to forge the credential. In actuality,
considerable time was devoted at the hearing to the possibility that others had forged the individual's
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credential. After reviewing the record, I agree that more evidence was presented than the Hearing Officer
specifically acknowledged in his Opinion on the possible motives of others. Although the Hearing Officer
quoted one paragraph of the individual's testimony regarding misbehavior at XXXXX around the time of
the unionization effort, he referred to it as "the only testimony regarding the motive of others." See
Personnel Security Hearing, 25 DOE at 85,834. That is incorrect because there is other testimony in the
record regarding other possible motives (especially on the part of XXXXXXXXXXXX) - - namely,
alleged ageism, or prejudice against the individual because of his age, see Transcript of Hearing at 261-63,
Case No. VSO-0078 (hereinafter cited as "Tr."), and alleged hostility toward the individual resulting from
his workers' compensation claim, Tr. at 239-43. Further, the individual's testimony regarding tension in the
workplace around the time of unionization efforts was corroborated by fellow security guard
XXXXXXXXXXXXXXXXX. Tr. at 178-79; 182-84. There was also testimony that two other 161-K
cards were stolen around the time of unionization tension. <3>Tr. at 178-180, 269-270 (testimony of
XXXXXXXXXXXXXXXXX, XXXXXXXXXXXX). It is therefore incorrect to state, as the Opinion
does, that the individual "failed to suggest any person with these motives or to question other witnesses to
substantiate the reasonableness of his suggested motives." Personnel Security Hearing, 25 DOE at 85,834.
I also cannot agree with the Hearing Officer's finding that "there is no evidentiary support for the
possibility that these motivations exist. . . ." Id. However, even if those motivations existed and someone
wished to injure the individual, there is no evidence suggesting that they would have chosen forgery of the
individual's credential as a means to accomplish this end. Moreover, the important question is not whether
someone else also may have had a motive, but whether it is more likely that someone else forged the
credential, not this individual. The mere showing that someone else may have had motivation to take
action to injure the individual does not mean that it is likely that some other person actually did forge and
switch the credential. After reviewing the entire record, I agree with the Hearing Officer that it is more
likely that the individual forged the credential.<4>Therefore it is my opinion that the Hearing Officer's
limited mischaracterizations of the testimony are minor and not of sufficient gravamen to overturn the
opinion. On balance, I find that the individual has not met his burden of showing that restoring his
clearance is in the national interest.<5>

Therefore, after a thorough examination of the Hearing Officer's Opinion and the underlying record, I find
that he made a comprehensive, common sense judgment. In this case, the Hearing Officer acknowledged
that one of the individual's primary contentions may be true: that third parties had the opportunity to forge
and switch the card. See Personnel Security Hearing, 25 DOE at 85,835. However, the Hearing Officer
found that no testimony was presented to show that such a switch was anything more than a theoretical
possibility. While the record indicates that others, including XXXXXXXXXXXX, may have had motives,
that is certainly an insufficient basis on which to find that they forged and switched his credential. In order
to favor restoring a person's clearance, the existence of a theoretical possibility is not enough. Clearly, in
the face of many facts which can be interpreted in ways both inculpatory and exculpatory to the
individual, the Hearing Officer had to decide which theory of the source of the forged credential was most
likely. On this issue, the credibility of two key witnesses -- XXXXXXXXXXXX and the individual -- was
the linchpin. Credibility is extremely important in a case like this one, where actions were taken in secret
and the key issue presented is who did those actions. The Hearing Officer found the individual !?? not
provide full and candid answers to the questions he was asked," Personnel Security Hearing, 25 DOE at
85,837, and he found that XXXXXXXXXXXX was "responsible, candid and held no malice against the
individual." Id. at 85,835. I decline to disturb these findings regarding the credibility of these two
important witnesses. Thus, after examining the record, I find that the Hearing Officer's conclusions in this
case are supported by the facts and reflect the type of common-sense opinion envisioned under 10 C.F.R.
§ 710.7(a).<6>

IV. Conclusion

I have thoroughly considered the record of this proceeding, including the submissions of the parties and
the evidence and testimony presented at the XXXXXXXXXXXXXXXXX hearing convened in this
matter. In resolving the question of the individual's eligibility for access authorization, I have been guided
by the applicable factors prescribed in 10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that
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the individual's access authorization should not be restored since I conclude that such continuation would
endanger the common defense and security and would not be clearly consistent with the national interest.
10 C.F.R. § 710.27(a).

George B. Breznay

Director

Office of Hearings and Appeals

Date:

[On August 8, 1996, a final determination was made by the Director,

Office of Security Affairs, to revoke the individual's Department of Energy access authorization.]

<1>/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as an access authorization or a security clearance.

<2>/ Nor was the individual even willing to commit to a particular defense by arguing that one particular
person or group was the most likely forger of the card.

<3>/ Although these incidents suggest an environment in which the individual's card might have been
stolen, I cannot accept the individual's suggestion that his card may then have been switched with a forged
161-K credential. In fact, if the individual's card was stolen, it is the individual who would have had
motivation to create a forgery to cover up the loss.

<4>/ Though the individual attaches great significance to the fact that his signature was copied on the
forged card, I do not, for the following reason. There is also a DOE Authorizing Official's signature on the
161-K credential. It is very possible that the individual thought it would be preferable to photocopy that
signature, in order to avoid forging it. Then, to avoid having a noticeable distinction between the two
signatures, the other signature was copied as well. Therefore, it is not necessarily true, as argued by the
individual, that he would have signed his name on the forged credential if he had done the forgery.

<5>/ The individual also argues that the Hearing Officer should not have prohibited the individual's
attorney from eliciting testimony from XXXXXXXXXXXX as to whether he had asked XXX Office
Manager XXXXXX if she had forged and switched the individual's card. See Tr. at 377-78. According to
the Hearing Officer, Ms. XXXXXX was a fully candid witness. See Personnel Security Hearing, 25 DOE
at 85,835. The scenario the individual's attorney was presenting was implausible. Although this testimony
might have been helpful to a fuller accounting of the scope of the investigation XXXXXXXXXXXX
undertook in this manner, his answer would not likely have produced relevant evidence. Neither the
Hearing Officer nor I believe that the Office Manager forged the card. See Tr. at 82 (Ms. XXXXXX
testifying that the card presented at the hearing is the same card the individual presented to her in February
1995, thereby denying that she had switched it).

<6>/ I also note that the individual has claimed that because he is alleged to have forged and turned in a
161-K credential only once, this should be considered mitigating evidence. I reject that claim. The forging
of a government document is such a serious breach of

security, and so obvious an example of dishonesty and untrustworthiness, that a showing of one such
incident is clearly sufficient to revoke a security clearance.
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Case No. VSA-0082, 26 DOE ¶ 83,016 (OHA
September 15, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

September 15, 1997

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Request for Review

Case Name: Personnel Security Review

Date Filed: June 6, 1996

Case Number:VSA-0082

I. PRELIMINARY STATEMENT

This opinion concerns a request filed by XXXXXXXXXXXXXXXXX (the Individual) for review of a
determination issued by a Hearing Officer on April 22, 1996, under the regulations set forth in 10 C.F.R.
Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.” Personnel Security Hearing, Case No. VSO-0082, 25 DOE ¶ 82,800 (1996).

The Hearing Officer I appointed in this matter was required to consider the question of whether "the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In his opinion, the Hearing Officer
found that the Individual suffered a mental disorder, that a distinct possibility existed that the Individual
would again stop taking medication prescribed for the disorder, and that the Individual had not mitigated
the security concerns raised by the mental condition. Consequently, the Hearing Officer concluded that
access authorization should not be granted.

On June 6, 1996, the Individual filed a brief notice requesting a review of the Hearing Officer's opinion.
Subsequently, in a letter dated January 9, 1997, a detailed statement was filed specifying the Individual's
particular concerns with the opinion and the matters he requested be reviewed. In this statement, the
Individual seeks review concerning (i) the implication of several errors in the record, (ii) the applicability
of cases cited by the Hearing Officer, (iii) the conclusion that the Individual is likely to again cease taking
medication prescribed for his mental disorder, and (iv) a review of the differences between the diagnoses
of the treating psychiatrist and the DOE consulting psychiatrist. Letter from the Individual to Richard T.
Tedrow (January 9, 1997).

II. BACKGROUND
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The sequence of events that led to this proceeding began when the Individual sought employment with a
DOE contractor. Because the position involved access to restricted areas, a security clearance was
required. As part of the clearance process, an interview with the Individual was conducted by a DOE
Security Specialist on June 15, 1995. The interview and background check revealed information that the
Individual was under treatment for a mental disorder for which hospitalization had occurred on two
occasions, most recently in December 1994. Under the circumstances, the Individual was referred for
examination to a consulting psychiatrist for DOE (the DOE psychiatrist). The DOE psychiatrist
interviewed, examined and tested the Individual on July 15, 1995. The DOE psychiatrist subsequently
reported that it was his "opinion that the subject's mental condition does meet the criteria of 10 C.F.R. §
710.8(h): that the subject has a mental condition that may cause a significant defect in judgement and
reliability under distressful emotional conditions." See Letter from the DOE psychiatrist (August 2, 1995).
That is to say, the DOE psychiatrist recommendedagainst granting the Individual a security clearance. As
a result, a Notification Letter was sent to the Individual on October 4, 1995, in which DOE stated that
there existed "substantial doubt concerning your eligibility for access authorization . . ." As basis for this
determination, the letter stated that:

On July 15, 1995, you were evaluated by . . . a DOE-sponsored psychiatrist. In [the DOE psychiatrist's]
professional opinion, you have a mental condition which may result in a significant defect in your
judgment and reliability. You have an Axis II personality disorder which raises the concern that you could
become vulnerable to blackmail, coercion, or bribery if your emotionally decompensated, depressed state
returned.

Thus access authorization was withheld. The Notification Letter also stated that the Individual was entitled
to request a hearing "for the purpose of affording you an opportunity of supporting your eligibility for
access authorization." In a letter dated October 16, 1995, the Individual filed a request for a hearing for
this purpose.

Before the hearing was held, the basis for the determination of the October 4, 1995 Notification Letter was
revised:

"to more specifically identify the conditions identified by [the DOE psychiatrist]:

On July 15, 1995, you were evaluated by . . . a DOE-sponsored psychiatrist. In [the DOE psychiatrist's]
professional opinion, you have the following mental conditions which may cause a significant defect in
your judgment and reliability:

1. Depressive Disorder: Major Depressive Disorder, recurrent;
2. Bipolar II, Depressed; and
3. Mixed Type Personality Disorder, including Avoidant Type Personality and

Dependent Personality Features.

Amendment to Notification Letter (February 9, 1996).

Following the hearing, the Hearing Officer issued an opinion stating that:

In view of the criteria set forth in 10 C.F.R. Part 710, and the evidence in the record, I believe that valid
and significant derogatory information has been established under 10 C.F.R. § 710.8(h). The derogatory
information casts doubt about whether granting the Individual access authorization would not endanger the
common defense and would be clearly consistent with the national interest. It is therefore my opinion that
access authorization should not be granted to the Individual.

Hearing Officer Opinion at 8. This is the determination of which the Individual is requesting review.

The final element of background that is necessary to fully understand this proceeding involves differences
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between the diagnosis of the DOE psychiatrist who examined and interviewed the Individual for purposes
of the security clearance process, and the Individual's psychiatrist who first saw and evaluated the
Individual when he was hospitalized in December 1994, and who has treated him since that time. The
DOE psychiatrist diagnosed the Individual as having an Axis I depressive personality disorder and an Axis
II bipolar disorder. In the DOE psychiatrist's testimony, he stated that the Individual "is subject to a major
depressive disorder if he is exposed to such things as rejection or feelings of insecurity, like job security,
or that he is not performing well or he's not doing what is expected of him." Transcript of Hearing at 39
(hereinafter "Trans.").

The Individual's psychiatrist diagnosed a cyclothymic disorder, rather than an Axis II bipolar disorder, but
testified that the difference was a "fairly subtle one." Trans. at 74. The Individual's psychiatrist does not
fully agree with the DOE psychiatrist's Axis I personality disorder diagnosis because it was time specific,
that is, the diagnosis was made by the DOE psychiatrist based upon a single evaluation. The Individual's
psychiatrist believes that "[t]he difficulty with time specific testing or even single evaluations or . . .
[evaluations made] . . . over a brief period of time is that personality disorders are characterized by a long
term repetitive method of dealing with the world around you in a way . . . that's difficult to assess though
formal testing or . . . short evaluation." Trans. at 76. In other words, the Individual's psychiatrist does not
think that the Axis I personality disorder diagnosis can properly be made on the basis of a single
evaluation.

III. REGULATORY BACKGROUND

An administrative review proceeding under Part 710 is designed to protect the national security. It is not a
criminal proceeding, which has procedures that are designed to protect an individual from unjust
imprisonment. DOE does not have to prove "beyond a reasonable doubt" that an individual has committed
a crime or engaged in other inappropriate behavior to justify the revocation of his security clearance.
Rather, where there is doubt, it must be resolved against granting or restoring a security clearance. See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988).

Under Part 710, DOE may suspend or deny an individual’s access authorization "where [derogatory]
information is received which raises a question concerning the continued eligibility of an individual for
DOE access authorization . . ." 10 C.F.R. § 710.10 (a). DOE need not prove that an individual is a risk to
national security. The agency is only required to have reliable information that reasonably tends to
establish that a question exists as to the individual’s eligibility for an access authorization. 10 C.F.R. §
710.9 (a).

After a question concerning an individual’s eligibility for an access authorization has been raised, the
burden shifts to the individual who must support his eligibility for access authorization. See 10 C.F.R. §
710.21(b)(6). He must come forward with convincing factual evidence that "the grant or restoration of
access authorization to the individual would not endanger the common defense and security and would be
clearly consistent with the national interest." See 10 C.F.R. § 710.27(a). In short, the individual must prove
the existence of circumstances that mitigate the security concerns caused by the derogatory information.(1)

Here, it is uncontested that the individual is suffering from a mental illness that has impaired his judgment
and reliability in the past. To mitigate the security concerns associated with this illness, the individual
must show, for example with credible medical testimony, that the likelihood of a recurrence that would
impair judgement or reliability is small. See, Personnel Security Review, Case No. VSA- 0032, 25 DOE ¶
83,004 (1995). This is a burden that cannot reasonably be met merely by presenting evidence that the
Individual is currently taking medication that has reduced the symptoms of the illness.

IV. REVIEW

In the Request for Review, the Individual points out that there are a number of factual background items in
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the DOE psychiatrist's report that are incorrect. These involve the Individual's high school history, when he
began dating and living with his spouse, and a statement that the Individual and his spouse "'went to the
courthouse' to have [their] marriage declared as common-law." Also, the DOE psychiatrist's report
incorrectly stated the ages of the Individual and his spouse. On this basis the Individual asserts that the
DOE psychiatrist's "attention to details is lacking and [that] should cast doubt on . . . [the DOE
psychiatrist's] . . . entire opinion.” Request for Review at 1.

The errors or misstatements are inconsequential and have no discernable impact upon either the DOE
psychiatrist's diagnosis and opinion or the Hearing Officer's determination. The DOE psychiatrist's
examination of the Individual involved a lengthy personal interview, and an examination that included the
Minnesota Multiphasic Personality Inventory, Revised Edition, the Million Clinical Multi-Axial
Inventory-III, and an oral "mental status exam." Trans. at 15-16. These tests are detailed, extensive
diagnostic tools that are widely used and recognized in the psychiatric profession. Furthermore, the results
of such tests have frequently been admitted and accepted as evidence in this type of proceeding. These
tests and other evaluations, and the DOE psychiatrist's interview of the Individual, are the principal bases
for his evaluation and opinion. Therefore, I cannot agree that the incorrectness of a very few relatively
minor items of background information should alter the DOE psychiatrist's evaluation and opinion.

The Individual also questions the applicability of several citations that appear in the Hearing Officer's
Opinion: (1) Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755 (1995), (2) Personnel
Security Hearing, Case No. VSO-0032, 25 DOE ¶ 82,765 (1995), (3) Personnel Security Hearing, Case
No. VSO-0073, 25 DOE ¶ 82,794 (1996). Request for Review at 3. The Individual argues that these cases
are not applicable to this case because they variously involve habitual use of alcohol to excess,
truthfulness, and/or financial irresponsibility, elements that are not present in the Individual's case.

Case references or citations may be helpful in evaluating facts and circumstances presented in various
proceedings. For example, citations may be used when the prior case supports in some way a principle
relevant to the present case. Such citations do not, however, and should not be read as meaning that the
prior case is identical in all respects. These references may also be of benefit to a reader, certainly
valuable in the event a person involved wishes to have an opinion reviewed, and are useful as general
guidance. At the same time, no two cases are identical, and for that reason a case cited in a particular
opinion need not be applicable in all respects.

It is correct that many of the elements present in the cited cases do not exist in this proceeding. However,
all of the cited cases also involve mental conditions which may cause a defect in judgement or reliability.
Case No. VSO-0014 involves depression, in Case No. VSO-0032 there is present a "personality disorder,"
and one of the elements in Case No. VSO- 0073 was the mental condition "Antisocial Personality
Disorder." I conclude that the reasoning and principles represented by these citations -- as they parallel
this proceeding -- may well be useful here and are appropriate guides and reference points.

The Individual also raises the issue of his having once discontinued the medication prescribed by the
Individual's psychiatrist for his mental condition. In brief, when the Individual learned that his spouse had
an "affair," he became depressed, discontinued his medication and engaged in other potentially self
destructive actions, including threatening suicide with a pistol. The Individual assures us that he will not
again cease taking the medications prescribed for the mental condition. Request for Review at 2.

There is no reason to doubt the sincerity of this commitment. But at the same time, the statement was
made at a time when the Individual had been under medication for only 24 months, during which time he
had stopped taking the medication for a three-week period. See Request for Review at 2. In this regard, a
counselor with a master's degree in Social Work, who counseled the Individual during a three month
period following his most recent hospitalization through March 1995, testified that it is "not unusual for
patients who take any . . . medication for any kind of mood disorder" to pull back from taking the
medication. Trans. at 22 and 27. Also, the Individual's psychiatrist testified that "the potential for [ceasing
medication] to happen again has to be considered as a possibility." Trans. at 78-79 In any case, it is not
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possible to entirely resolve this question of future actions -- and even if possible, such a resolution would
not necessarily alter the DOE psychiatrist's opinion:

[T]he subject has capability for reasonably good judgement and reliability unless medication is
discontinued or an emotional crisis develops in which the subject feels loss of support from the spouse. If
both were to happen at the same time, the subject's judgement and reliability would most likely be in
jeopardy. Then with values and attitudes altered, behaviors could be out of control, and the result could be
a significant defect in judgement and reliability. This means that the key elements to predictable behavior
of the subject are the spouse and continued and proper use of psychotropic medications.

Letter from the DOE psychiatrist at 5 (August 2, 1995) (emphasis supplied).

Thus, the continuation of medication is only one relevant factor in the DOE psychiatrist's diagnosis, the
Individual's relationship with his spouse being another. The DOE psychiatrist also points to other factors,
like "job availability and security" that may cause "emotional distress and have a negative affect." Id. at 6.
And in his testimony, the DOE psychiatrist stated that the Individual "is subject to a major depressive
disorder if he is exposed to such things as rejection or feelings of insecurity, like job security, or that he is
not performing well or he's not doing what is expected of him." Trans. at 39. In other words, the DOE
psychiatrist believes that the Individual could continue to take medication and still develop an emotional
crisis. Weighing all of these factors together, I must conclude that the renewed assurance by the Individual
that he will continue his regimen of medication is not sufficient to offset the DOE psychiatrist's view and
to set aside this aspect of the Hearing Officer Opinion.

The Request for Review states that the two psychiatrists disagree as to the exact nature of the Individual's
medical condition. As was discussed in the Background section, this disagreement is quite limited. My
reading of the record shows that the psychiatrist who evaluated the Individual for DOE, and the
Individual's psychiatrist who regularly sees and treats him, do not materially disagree in their primary
diagnoses. The DOE psychiatrist diagnosed the primary condition as an Axis I bipolar disorder; the
Individual's psychiatrist diagnosed Cyclothymia. The Individual's psychiatrist, however, has written and
testified that the difference "is a fairly subtle one," that he has no "significant disagreement with [the DOE
psychiatrist's] evaluation," and in fact that "a bipolar diagnosis may be in order." Trans. at 74.

The DOE psychiatrist also diagnosed an Axis II personality disorder. The Individual's psychiatrist believes,
however, that a lengthy period of observation -- which the DOE psychiatrist did not have -- is necessary to
properly make this diagnosis. In addition, the Individual's psychiatrist states that his "personal ongoing
experience with [the Individual] has not -- not heavily -- not supported the idea of an Axis II personality
disorder diagnosis." Trans. at 76. In fact, both psychiatrists seem to agree on both diagnoses. During the
hearing, the Hearing Officer stated: "On the Axis I disorder there is substantial agreement. On the Axis II
there is a disagreement that may be a judgment call." The Hearing Officer then asked the Individual's
psychiatrist: "Would you say that's true . . .?” He responded: “Yes, that sounds reasonable and is a
reasonable assessment.” Trans. at 85. As a result, I do not see a strong or meaningful diagnostic
disagreement between the two doctors. More importantly, whatever differences that exist are subsidiary to
the more important issue of the psychiatrists' estimation of the Individual's mental condition and whether it
fits within the regulatory criteria of 10 C.F.R. Part 710.

The Part 710 criteria require consideration "as to whether granting the Individual access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. § 710.7(a). This determination of risk, in this case, involves deciding whether the
individual has "[a]n illness or mental condition of a nature which, in the opinion of a board-certified
psychiatrist, other licensed physician or a clinical psychologist, causes, or may cause, a significant defect
in judgment or reliability." 10 C.F.R. § 710.8(h) The existence of such information can, as in this case,
generally produce an unfavorable response to a request for personal security access authorization.
Practically unique among the criteria listed in Part 710.8 is the hypothetical language of subsection (h):
"may cause, a significant defect in judgment or reliability." (emphasis supplied) This requires
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prognostication as to an individual's potential future actions. Towards the resolution of this difficult,
subjective determination, I am guided in this case by the informed, expert opinions of the two
psychiatrists. My reading of the record leads me to conclude that both psychiatrists believe that another
extreme mood fluctuation is likely.

The DOE psychiatrist's judgement on this issue, as set forth in his August 2, 1995 letter, is clear: "[M]y
opinion is . . . that the subject has a mental condition that may cause a significant defect in judgement and
reliability under distressful emotional conditions." August 2, 1995 letter at 5. In his testimony, the DOE
psychiatrist stated that with the bipolar disorder, a major depressive disorder of the sort that twice
hospitalized the individual could again occur, and that "[s]tatistically . . . if you've had one depression you
are going to have another one sometime." Trans. at 39-40.

In his testimony, the Individual's psychiatrist is more sanguine in his views. He points out that before
coming to him for treatment, the Individual led a "very productive life in spite of having the problem over
time." Trans. at 81. The Individual's psychiatrist also states that the Individual has not "had major problems
with the disorder since he's been in active treatment." Id. At the same time, the Individual's psychiatrist
testified that:

It's far from an exact science to ensure that [a person under medication will not experience another bipolar
related disorder]. People with bipolar disorder or cyclothymia can clearly remain at risk for mood
instability problems. Probably the best predicture [sic] of the future is what's happened in the past. [The
Individual] has had, in my opinion, a clear response to treatment. He's been really very stable while in
treatment. There have been mood fluctuations primarily towards the depression side, but really -- but
clearly the extreme fluctuations essentially have not occurred since he's been in treatment.

. . .

And can I tell you that won't happen in the future? I can't tell you that . . . there's a very good chance that
won't be a significant problem in the future.

. . .

Unfortunately I can't guarantee that.

Trans. at 82-3.

In weighing the question of whether the Individual might experience another mood instability episode in
the future, I emphasize that the Individual's psychiatrist is not making an evaluation of the Individual's
eligibility for a security clearance. That is not his job. The Individual's psychiatrist is merely stating that
"[t]here's a very -- there's a good chance that [extreme mood fluctuations] won't be a significant problem
in the future." Trans. at 83 (emphasis supplied). The converse is also true -- that in his opinion there is
some chance that extreme fluctuations will recur.

Under these circumstances, and acknowledging that we are in the area of estimating a future risk, I believe
that both psychiatrists agree that the Individual has a medical condition requiring treatment. The impact of
their testimony is that they both believe that external manifestations of the condition may reoccur. I
therefore find that there exists a mental condition which may cause the Individual to experience a
significant defect in judgement or reliability.

V. CONCLUSION

On the basis of all of the factual material in the record and considerations set forth above, in the serious
context of whether to allow a person a national security clearance, I conclude that this record supports the
Hearing Officer's April 22, 1996 Opinion. Accordingly, I agree that access authorization should not be
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granted to the Individual.

The regulations specify that the Director, Office of Security Affairs, will make a final determination
regarding an individual's access authorization based upon a complete review of the record. 10 C.F.R. §
710.28(e). The Director, Office of Security Affairs, shall through the Director, Office of Safeguards and
Security, inform the individual in writing of the final determination, and provide a copy of the present
opinion. Copies of the correspondence shall be provided to the Director, Office of Hearings and Appeals,
the Manager, DOE Counsel and any other party. In the event of an adverse determination, the
correspondence shall indicate the findings by the Director, Office of Security Affairs, with respect to each
allegation contained in the Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date:September 15, 1997

(1)*/ Under Section § 710.7(c), such mitigating factors would include “the nature, extent and seriousness
of the conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the voluntariness of participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; [and] the likelihood of continuation or recurrence . . . .”
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NOVEMBER 4, 1996

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Albuquerque Operations Office

Date of Filing: September 27, 1996

Case Number: VSA-0084

This Opinion considers a Request for Review filed by XXXXXX (hereinafter "the individual") concerning
his eligibility to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." <1>The individual's access authorization was suspended at the direction of the Manager
of DOE's XXXXX Operations Office (DOE/XXXXX). The individual requested an administrative review
of this action before a Hearing Officer, and on August 23, 1996, the Hearing Officer assigned by the DOE
Office of Hearings and Appeals issued an Opinion recommending that the individual's access authorization
should not be restored. On September 27, 1996, the individual filed a Request for Review of the Hearing
Officer's Opinion pursuant to 10 C.F.R. § 710.28. 10 C.F.R. §710.28(a). On October 11, 1996, he filed a
Statement setting forth the issues on which he wishes the Director of the Office of Hearings to focus
(Statement of Issues). 10 C.F.R. §710.28(b). On October 30, 1996, the Director, Office of Safeguards and
Security (OSS) filed a response to the Request for

Review, indicating that his Office did not wish to submit additional comments in this proceeding. 10
C.F.R. § 710.28(b). This Opinion considers the issues raised by the Statement of Issues.

I. BACKGROUND

The facts in this case, as found by the Hearing Officer, are as follows. On February 11, 1993, the
individual was arrested and charged with Criminal Trespass for peeping into a female neighbor's window
on February 3, 1993. On February 25, 1993, he was arrested for Indecent Exposure, which occurred when
he exposed himself to that woman on September 14, 1992, and for an additional Criminal Trespass
involving a February 3, 1993 peeping incident. The individual promptly reported these arrests to
DOE/XXXXX's Personnel Security Division, which took no action at that time to suspend his access
authorization. On February 2, 1995, he was arrested again for Criminal Trespass, which occurred on
January 8, 1995. In this instance, the individual is alleged to have peeped into the same woman's window.
The individual promptly reported the 1995 arrest to the DOE/XXXXX. The individual pled guilty to one
of the charges arising out of the February 3, 1993 incident, and the other charges were dropped after he
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agreed to participate in a pre-trial diversion program, which commenced on May 15, 1995, and concluded
on May 15, 1996.

In addition to the arrests for sex offenses committed in 1992, 1993 and 1995, during a Personnel Security
Interview (PSI) conducted on February 22, 1995, the individual acknowledged that he was arrested in
October 1985 for Indecent Exposure and had plea bargained to reduce this charge to Disorderly Conduct,
for which he paid a $20 fine. On August 16, 1995, the individual was evaluated by a DOE- consultant
psychiatrist. In his report, the DOE psychiatrist found that the individual has two mental conditions,
voyeurism and exhibitionism.<2> He opined that "It is more likely than not that [the individual] will
reoffend and engage in either Voyeurism and Exhibitionism again." The DOE psychiatrist also found that
"[the individual] would be subject to blackmail were he to reoffend and a neighbor threatened to tell
authorities." DOE Exhibit 12 at 47.

The DOE/XXXXX issued a Notification Letter to the individual which charged under 10 C.F.R. §
710.8(h) (Criterion H) that the individual has two illnesses or mental conditions--voyeurism and
exhibitionism--of a nature which in the opinion of a board- certified psychiatrist, cause, or may cause, a
significant defect in his judgment or reliability. The Notification Letter also charged under 10 C.F.R. §
710.8(l) (Criterion L) that in view of his arrests for sex offenses, the individual has engaged in unusual
conduct or is subject to circumstances which tend to show that he is not honest, reliable, or trustworthy; or
which furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress
which may cause him to act contrary to the best interests of the national security.

The individual filed a request for a hearing on these charges. At the hearing, the individual was represented
by an attorney. The individual testified on his own behalf, and he called ten other witnesses, including his
wife, a number of his co-workers, the psychotherapist who has treated him for voyeurism and
exhibitionism, and officials from the DOE's Personnel Assurance Program. DOE/XXXXX presented nine
witnesses at the hearing, including the complaining witnesses who reported the individual's offenses, the
investigating police officer, the DOE psychiatrist, a DOE contractor-polygraph expert, and two DOE
personnel security specialists.

A. Criterion H

Derogatory information that falls within Criterion H includes an illness or mental condition of a nature
which in the opinion of a board-certified psychiatrist may cause a significant defect in judgment or
reliability. The individual admitted at the hearing that he has the mental conditions described in the
Notification Letter, exhibitionism and voyeurism, and he accepts responsibility for the peeping and
exhibitionism incidents that occurred in 1992 and 1993. According to the individual, he realized that he
was in danger of losing his job, his marriage and his family, and began individual psychotherapy and took
other steps to turn his life around, such as destroying his pornography and returning to his church. As a
result of these actions, the individual claimed that his marital relationship has significantly improved, and
that he has been rehabilitated.

While he admitted responsibility for the actions which led to his arrests in February 1993, the individual
denied that he exposed himself to a woman from his garage in October 1985, the purported act that led to
his first arrest for Indecent Exposure. He also denied that he committed the Criminal Trespass on January
8, 1995, for which he was later arrested. He offered alibi evidence to show he was not present at the scene
of that incident, and he insists that he has been wrongly identified as the man who was peeping in a
neighbor's window on that night.

Before the hearing, the individual took a polygraph examination at his lawyer's suggestion to prove that he
was not involved in the 1995 peeping incident, but the test format was defective and key records were lost,
so that this first polygraph does not provide any useful evidence. At the hearing on May 9, 1996, the
individual offered again to take an exculpatory polygraph examination, conducted by DOE contractors.
The DOE/XXXXX was agreeable, and the record was kept open after the hearing while the DOE Counsel
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and the individual's attorney attempted to make arrangements for the individual to take a polygraph. But
the individual was unable to obtain clearance from his personal physicians who are currently treating him
with chemotherapy for cancer, and DOE/XXXXX would not subject the individual to an exculpatory
polygraph without medical authorization.

At the hearing, the individual's therapist (who is a psychiatric social worker) and the DOE psychiatrist
both testified about the individual's mental condition. His personal therapist stated that in addition to
exhibitionism and voyeurism, the individual has "a blending of schizoid personality disorder with
narcissistic personality disorder." While conceding that persons with exhibitionism and voyeurism often
reoffend, he stated that he thought the individual was rehabilitated. Transcript of Hearing (hereinafter Tr.)
at 242.

The DOE psychiatrist concluded that although the individual may be rehabilitated "to some extent," he
feared that "it's to the wrong extent in that he has grasped on to something that, even though it may be
helpful, it's not really the best way to treat this sort of problem." Tr. at 323. Based on his experience
treating persons with these sexual behaviors, the DOE psychiatrist opined that the individual was more
likely than not to "exhibit a very narrowly circumscribed defect in judgment," and to "reengage in that
kind of behavior at some point in the future." Tr. at 324-325; 333. However, the DOE psychiatrist agreed
with several other witnesses who testified at the hearing that the individual's judgment, reliability and
safety in the workplace were not affected by his sexual behavior off the job. Id. at 338-340.

After considering the evidence in the record, the Hearing Officer found that Notification Letter properly
invoked the provisions of Criterion H. The Hearing Officer found that the individual had failed to come
forward with evidence showing that he was not involved in the January 1995 peeping incident. He noted
the many witnesses at the hearing who testified about the individual's history of peeping in the victim's
window. He stated that the only alibi testimony comes from the individual's wife, who said that she
checked on him in the hot tub every ten minutes. He found that it was physically possible for the
individual to get from his house to the victim's house in a short time, estimated by various witnesses as no
longer than five minutes. Finally, he determined that even without the 1995 incident, there was still enough
evidence in the record to support the Notification Letter's charge under Criterion H. <3>

With respect to the question of rehabilitation, the Hearing Officer considered the testimony of both the
individual's therapist and the DOE psychiatrist, both of whom are experienced in treating individuals with
exhibitionism and voyeurism. Both witnesses agreed that persons with those illnesses are caught only in a
small percentage of the times in which they engage in those behaviors, and that the behaviors tend to be
chronic so that many exhibitionists and voyeurs will reoffend. The Hearing Officer noted that they differ
in their assessments of the individual's condition. The individual's therapist attributed greater significance
to the individual's marital problems, and stated that the individual has made progress toward rehabilitation.
The therapist admitted that he did not know whether the individual was telling the truth about his
involvement in the 1995 peeping incident, and he was not certain that the individual would not engage in
exhibitionism or voyeurism in the future. The Hearing Officer pointed out that the DOE psychiatrist had a
differing opinion about the origins of the individual's behavior, and consequently, more doubts about the
efficacy of the individual's treatment. Although he was uncertain about whether the individual would be
able to control his exhibitionism and voyeurism in the future, the DOE psychiatrist believed that the
individual was still in denial, and more likely than not to reoffend. After considering the testimony of the
individual's therapist and the DOE psychiatrist, the Hearing Officer was not convinced that the individual,
a man with a ten year history of arrests for exhibitionism and voyeurism, was rehabilitated.

B. Criterion L

The Notification Letter also raised a security concern pertaining to Criterion L, which in relevant part
includes information that an individual engaged in any unusual conduct which furnishes reason to believe
that he may be subject to pressure, coercion, or exploitation, which may cause him to act contrary to the
best interests of the national security. The security concern under Criterion L is that engaging in
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exhibitionism and voyeurism could make the individual susceptible to pressure, coercion, exploitation and
duress.

The individual maintained that his conduct after his recent arrests shows that he is not susceptible to
blackmail. Tr. at 263-264; 278-280. The Hearing Officer recognized that the individual has promptly
reported all of his recent arrests to DOE/XXXXX, even though the information was embarrassing, and he
knew that it might subject his access authorization to review and possible revocation. Nevertheless, the
Hearing Officer found that the psychiatric evidence discussed above suggests that there is a substantial risk
that the individual might engage again in those behaviors. Since future incidents would jeopardize his
security clearance and his job, it is possible that the individual would be vulnerable to pressure from
someone who threatened to report his sexual misconduct to the authorities. The Hearing Officer found that
the risk of exploitation is much greater for this individual than for a person without his mental condition. It
was the Hearing Officer's opinion that this individual's access authorization should not be restored because
there is an unacceptably high degree of risk that he would to be subject to exploitation. He therefore
concluded that the individual has failed to show that restoring his access authorization would not endanger
the common defense and security and would be clearly consistent with the national interest. Accordingly,
he recommended that the individual's access authorization not be restored.

II. ANALYSIS

A. Standard of Review

As a general rule, findings of fact in these types of cases will not be set aside unless they are clearly
erroneous, giving due regard to the fact that the trier of fact is in the best position to judge the credibility
of witnesses. Compare, Pullman-Standard v. Swint, 456 U.S. 273 (1982) (Pullman) with Amadeo v. Zant,
486 U.S. 214, 223 (1988)(Amadeo), quoting Federal Rule of Civil Procedure 52(a). See also, Helen
Gaidine Oglesbee v. Westinghouse Hanford Company, 25 DOE ¶ 89,001 (1995). Findings not supported
by substantial evidence are taken to be clearly erroneous. Freeport Sulphur Co. v. S/S Hermosa, 526 F.2d
300 (5th Cir. 1976). Substantial evidence means "such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion." Pierce v. Underwood, 487 U.S. 552 (1988). A finding is
considered clearly erroneous when, although there is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm conviction that a mistake has been committed. U.S. v.
United States Gypsum Co., 333 U.S. 364, 395 (1948).

In personnel security cases under Part 710, it is the role of the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). Thus, in reviewing the Hearing
Officer's Opinion in this case, I must assess whether there is substantial evidence to support his finding
that granting an access authorization to this individual would endanger the common defense and security
and would not be clearly consistent with the national interest.

After reviewing the entire record in this case, I find that both the record and the Hearing Officer's Opinion
contain substantial evidence that restoring this individual's access authorization would not be clearly
consistent with the national interest. As discussed fully below, I find no basis for the individual's assertions
that the Hearing Officer's conclusions are incorrect or without foundation. I now turn to the specific
evidence in this case and the Statement of Issues at hand.

B. Statement of Issues

The individual first argues that the Hearing Officer improperly accepted the conclusion of the DOE
psychiatrist that the individual was not rehabilitated. In this regard he states that the Hearing Officer gave
too much weight to the DOE psychiatrist's opinion and did not give enough deference to other psychiatric
personnel who worked with the individual. The individual maintains that the DOE psychiatrist's opinion
was not based on any facts, and was not based on long term observation of the individual.
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The Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10 C.F.R. §
710.27(b). He also assesses the appropriate weight to be given to their testimony. Personnel Security
Review (Case No. VSA-0014), 25 DOE ¶ 83,002 at 86,512. Absent some error, I will not supplant my
judgment for that of the Hearing Officer in such matters. Personnel Security Review (Case No. VSA-
0049), 25 DOE ¶ 83,011 (1996).

In the present case, I see no error in the weight that the Hearing Officer gave to the DOE psychiatrist's
testimony. The individual claims that the DOE psychiatrist's opinion was not based on any facts, and that
the opinion was not based on the individual personally or based on his particular case. I do not agree. As is
clear from the record in this case, the DOE psychiatrist conducted a two and one-half hour interview with
the individual, and read the individual's DOE personnel security file. Tr. at 306; DOE Exhibit 12. Thus,
the DOE psychiatrist did have direct contact with the individual and was able to draw his conclusions
based on direct observation of the individual, and based on a substantial amount of written material related
to him.

Moreover, the DOE psychiatrist has significant professional experience in the area of evaluating and
treating sex offenders. As he stated in the hearing, he has evaluated about 1000 sex offenders and treated
500 in the past twenty years, including a number of voyeurs and exhibitionists. Tr. at 295. Thus, even
though the DOE psychiatrist did not spend as much time with the individual as his treating therapist, I find
that he was able to make a reliable professional diagnosis of this individual, upon which the Hearing
Officer could properly rely.

I further find that the Hearing Officer properly considered the testimony of all of the experts regarding the
rehabilitation picture for this individual. He weighed the testimony of the individual's therapist, who
attributed greater significance to the individual's marital problems, against the opinion of the DOE
psychiatrist, who believed that the individual suffers from chronic psychological maladjustment. While the
individual's therapist thought that the individual had made progress toward rehabilitation, the DOE
psychiatrist believed that the type of treatment that the therapist had provided the individual was not really
the best way to treat this sort of problem. Tr. at 303-6, 323. The DOE psychiatrist believed that the
individual is still in denial and is more likely than not to reoffend. Tr. At 308.

There was also testimony at the hearing by two psychologists who were employed at the individual's plant.
Tr. At 381-95. Both of these witnesses examined the individual for purposes of determining whether he
was able to perform his job in a safe, reliable manner, and found that he was able to do so. However, this
finding does not necessarily apply to the seriousness of the illness and the question of rehabilitation for
purposes of assessing a national security risk. With respect to the matter of national security, one of the
psychologists employed by the individual's plant admitted that he had rather limited knowledge on the
overall security issue. Tr. at 384-386. The other psychologist could not give an unqualified opinion about
whether the individual was rehabilitated or about whether he presents a security risk. Tr. at 394-95. Thus,
the testimony by these two mental health witnesses was certainly far from dispositive. Moreover, the
Hearing Officer had the opportunity to consider their demeanor, and judge their credibility. Considering
these factors, I find that there was a substantial basis in the record from which the Hearing Officer could
conclude that the testimony of these witnesses was outweighed by other evidence.

With respect to the issue of rehabilitation, the Hearing Officer was persuaded by the testimony of the DOE
psychiatrist that there was a real risk of relapse. I can find no error in that determination.

In this regard, it is certainly possible for experts to differ honestly on the causes, treatments and current
status of a patient's mental illness. E.g., Personnel Security Hearing (Case No. VSO-0034), 25 DOE
¶82,768 (1995); Personnel Security Hearing (Case No. VSO-0032), 25 DOE ¶ 82,765 (1995), aff'd,
Personnel Security Review (Case No. VSA-0032), 25 DOE ¶ 83,004 (1995). In making his determination
regarding the recommendation of access authorization, the Hearing Officer must make a predictive
assessment as to whether restoring the security clearance would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. ¶ 710.7(a). Personnel
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Security Hearing (Case No. VSO-0044), 25 DOE ¶ 82,780 (1995). Thus, the considerations involved in
determining whether an individual is rehabilitated for clinical purposes may not be identical to those
involved in making an assessment as to whether an individual is sufficiently rehabilitated for purposes of
being granted an access authorization. In this case, the Hearing Officer had a sufficient basis for
determining that the individual had not shown that the offending sex behavior would not recur. Based on
the DOE psychiatrist's testimony, he found the risk of relapse was still too high to support a
recommendation in favor of the security clearance.

Given the thorough testimony of the DOE psychiatrist, the weak testimony of the two workplace
psychologists, and other factors referred to by the Hearing Officer's Opinion, such as the individual's ten
year history of arrests for exhibitionism and voyeurism, I find that there was a sufficient basis in the record
for the Hearing Officer's conclusion that the testimony of the DOE psychiatrist outweighed that of the
other mental health professionals.

The individual next points to his three years of therapy, the traumatic events caused by his mental disease
(being physically attacked, and jailed), his operation for cancer and subsequent chemotherapy, his new-
found religious orientation and constant monitoring by DOE psychiatric personnel. In light of these events
he argues that "it is more likely than not that his behavior has been modified," and that he has been
rehabilitated. In this regard, the individual maintains that according to the testimony in this case,
voyeurism and exhibitionism tend to recede after the age of 40, and that these conditions can also be
affected by traumatic experiences. The individual is XXXXX and asserts that the cancer treatment will
continue until he is approximately age 40. He maintains that during his period of chemotherapy, his
physical condition will prevent him from engaging in any sexual offenses. The individual contends that
given these circumstances he is unlikely to return to any of the offending behaviors before the age of 40.
He believes that he has shown that once he reaches that age he will no longer be at risk for that behavior.

As an initial matter, I cannot agree with the contention that the individual should no longer be considered a
security risk because after age 40 voyeurism and exhibitionism "tend to recede" and further because they
recede with trauma. The testimony of the DOE psychiatrist was that there are fewer arrests for
exhibitionism after the age of 40. Tr. at 320. See also Exhibit 12 at 45. However, the DOE psychiatrist
went on to relate this to the fact that the sex drive of a 50 or 60 year old man is half that of a man of 20 or
30. Tr. at 320. Thus, the testimony indicates that there is some continuum of gradually reduced arrests for
exhibitionism after the age of 40, and not that at the age of 40 there is an immediate likelihood of no
further sex offenses.<4> Consequently, the fact that the individual will soon turn 40 does not necessarily
mean that the risk of recidivism will abruptly end, and that no further security concern is therefore
warranted.

The individual also challenges the conclusion that he was involved in the January 1995 peeping incident.
He argues that his wife checked on him in his hot tub every ten minutes, so that there was only a 10
minute period of time in which the incident could have taken place, implying that she would have
otherwise been aware that he was missing. He contends that it is not feasible for the incident to have taken
place in that short time frame. Specifically, he maintains that it was not physically possible for him to have
leaped over a fence, run through the neighborhood without being seen, changed clothing, and appeared at
the door of his residence with his wife within ten minutes. He maintains that the Hearing Officer erred in
disregarding the testimony of the individual's wife to the effect that he could not have been the culprit in
the 1995 peeping incident.

Furthermore, the individual argues that his polygraph examination establishes his innocence in the 1995
peeping incident. He also maintains that he offered to take another polygraph, which the DOE did not
agree to perform because he could not obtain medical approval. Given this fact, the individual believes that
he has met his burden of establishing that he was not involved in the 1995 incident. He believes that since
the DOE "prevented the administration " of another polygraph, it was inappropriate to find that the
individual had not met his burden of providing sufficient evidence to support his lack of involvement in
the 1995 incident.
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The individual also believes that the DOE improperly "threatened" him and his wife with a polygraph test.
He suggests that this "threat" constitutes unethical behavior on the part of DOE personnel in connection
with the polygraph issue which should have been addressed by the Hearing Officer.

I see no error with respect to the Hearing Officer's treatment of this incident. Regarding the polygraph
matter, the individual has incorrectly asserted that he "passed the test." In fact, there was testimony by the
DOE polygraph expert to the effect that the test was defectively designed. Moreover, as the Hearing
Officer noted, the recorded data was lost. Therefore, it was certainly appropriate for the Hearing Officer to
determine that this test should not be accorded any significant weight.

Further, the individual's cancer treatment ruled out another polygraph examination. Contrary to the
individual's assertion, it was not the DOE's burden to provide the opportunity for a second polygraph.
Thus, the Hearing Officer clearly had an ample basis for not referring to polygraph evidence in drawing
his conclusion about the 1995 incident. I see no merit to the claim that the Hearing Officer was in error in
finding that the individual had not met his burden of providing evidence with respect to the polygraph
issue.

Finally, the record does not support the assertion that there was any improper behavior by DOE officials in
connection with the polygraph test that should have been addressed by the Hearing Officer. The evidence
in the record shows that the DOE security specialist simply asked the individual how he would feel about
taking a polygraph test, and that the individual consented to do so. Transcript of February 22, 1995
Personnel Security Interview at 67. At the hearing, the security specialist stated that posing this question
was a technique to test the sincerity of an individual's statements. Tr. at 65-66. I see no coercion or other
impropriety in that question. The individual argues that since he was willing to take the polygraph test, he
must not be "guilty" of the 1995 peeping incident. I certainly see no sufficient foundation for that broad
conclusion. The Hearing Officer could reasonably determine that the individual's consent to undergo a
polygraph alone, was not enough evidence to establish that he was not involved in the 1995 incident.

I also see no error by the Hearing Officer in his overall conclusions regarding the complicity of the
individual in the 1995 incident. The Hearing Officer discussed in detail his reasons for deciding that the
individual was involved in that incident, and pointed to the evidence in the record supporting his
conclusions. Specifically, he found the neighbor who identified the individual as the culprit to be a
credible witness at the hearing. He also pointed out that various witnesses estimated the time frame for the
individual to get from his house to the victim's house as no longer than five minutes. The Hearing Officer
also noted that many witnesses at the hearing testified about the individual's history of peeping in the
victim's window. The Hearing Officer also pointed out that the only alibi testimony came from the
individual's wife. It is clear from his Opinion that the Hearing Officer found the wife's alibi testimony
alone to be less substantial than the combined testimony of the other witnesses.

From my independent review of the record, I find that there was considerable, detailed testimony from
four witnesses regarding the admitted peeping incidents, as well as the 1995 disputed incident. These
witnesses included the victim, her daughter, her boyfriend, and a neighbor. Tr. at 89-176. There was
substantial testimony supporting the conclusion that the individual was physically capable of committing
the 1995 violation. One witness stated that the "peeper" was tall and athletic. Tr. at 121. Although the
individual claims that he was incapable of leaping over the victim's fence, there was testimony at the
hearing to the effect that an individual did leap over the victim's fence on the occasions of the peeping
incidents. Tr. at 114-16, 131, 150-51, 163-64, 168-69. At least one of those instances involved an admitted
peeping incident by the individual. Witnesses testified that after the incidents, the individual took off
running and could not be caught. Tr. at 108, 140, 145, 184. There was also testimony that it took only 2
minutes, or at the most five minutes to jog from the victim's house to the individual's house. Tr. at 155,
200. Thus, the Hearing Officer had an adequate evidentiary basis for concluding that it was possible to
complete the peeping act, as described, in a ten minute period, and further that the individual was
physically capable of climbing over the fence and jogging home in the short span of time involved here.
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On the other hand, after reviewing the record, I find the wife's testimony to be insubstantial in confirming
the individual's whereabouts on the evening in question. The wife stated, "I don't remember this
specifically--but I don't ever remember a time not checking when people are in the hot tub." Tr. at 397.
She then testified, "He [the individual] stayed out there [in the hot tub] for about 3 sits--we do it in ten
minute sits so that would be about 30 minutes." Id. In this testimony the wife did not strongly confirm that
she actually observed the individual in the hot tub or checked on him every ten minutes.

The wife also testified that after coming into the house from using the hot tub, the individual watched
television with her. The individual then went to bed. The wife indicated, however, that she was not with
him in bed because she was sitting with her sick daughter in another room for a period of time. She then
testified that the police came to her home some time after 9:30 p.m. She stated that they asked her "where
the individual was 10 or 15 minutes ago." The wife testified that she told them, "He's been right here, he's
already in bed." Tr. at 399. This testimony is certainly not very strong. The wife indicates that there was a
period when the individual was not in her presence, because she was watching her sick daughter while her
husband was in bed. She then merely restates in a general way what she remembers telling the police.
From my overall review of this testimony, there is certainly sufficient evidence in the record to support the
Hearing Officer's implicit conclusion that the wife's alibi testimony was rather weak.

In sum, I find that the Hearing Officer, who was able to observe these witnesses and question them, was in
the best position to determine whether the cumulative testimony of the neighbors and complainants
regarding the 1995 incident was more credible than that of the individual's wife. This is particularly so
given the wife's obvious personal interest in protecting the individual. There is also a substantial
evidentiary foundation, based on the testimony of the complainants and neighbors, that the individual
could well have been responsible for 1995 peeping incident. The determination of the Hearing Officer that
their testimony outweighed that of the wife was well grounded. I see no error in the Hearing Officer's
determination and I will not reverse it.

The individual also points to testimony at the hearing that he was cleared to handle nuclear weapons and
their components under the Personal Assurance Program (PAP) from 1993 through 1995. He alleges that it
is inconsistent to allow him to handle nuclear weapons under the PAP, yet consider him a threat to
national security.

The Hearing Officer did not specifically address this purported inconsistency in his determination. It is
clear from the hearing transcript that no inconsistency exists, and it hardly warrants detailed discussion. As
a psychologist at the individual's workplace stated, PAP is a safety program. Under this program the
employer evaluates whether a given employee poses a safety risk on the job. Tr. at 391-92. There was
testimony to the effect that this individual does not pose a safety threat at work. For example, the DOE
psychiatrist so testified, as did the two workplace psychologists. Tr. at 338-40, 382, 386. The Hearing
Officer recognized this in his Opinion. However, a proceeding under Part 710 considers the broader issue
of whether an individual poses an overall security risk. Thus, even though an individual may not present a
safety risk on the job, there may be circumstances under which he could pose a security risk outside the
work environment. It is just this type of risk that the Hearing Officer identified when he referred to the
potential for blackmail and coercion of this individual. Thus, the record provides a reasoned distinction
between a security risk and a safety risk, and I see no error based on the alleged failure to give proper
weight to the individual's inclusion in the PAP.

In this regard, it is important to bear in mind that behavior that is illegal and shows a failure of judgment
poses a security threat, no matter where it occurs. The fact that an individual might engage in such
behavior off the job and still be a dependable worker does not eliminate the security risk factor. See
Personnel Security Hearing (Case No. VSO-0075), 25 DOE ¶ 82,799 (1996) (request for review pending);
Personnel Security Hearing (Case No. VSO-0068), 25 DOE ¶ 82,804 (1996).

The individual also contends that since his neighbors and coworkers all know about these peeping
incidents, blackmail is not possible, and that there is thus no future risk to national security. This argument
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misses the point, noted by the Hearing Officer in his Opinion, that the individual might nevertheless be
subject to pressure in the future if his access authorization were restored. As the Hearing Officer pointed
out, there is psychiatric evidence that there is a substantial risk that the individual might engage again in
the offending behaviors. Since his clearance and job would be in jeopardy if he does so, it is possible that
he individual would be vulnerable to pressure from someone who threatened to report his misconduct.
Thus, the individual's repeated claim that he is not subject to blackmail is not borne out by the record.

In view of these circumstances, I find no error in the Hearing Officer's determination this individual poses
an unacceptably high degree of security risk.

III. CONCLUSION

As is evident from the above discussion, the matters raised by the Statement of Issues indicate that the
individual strongly disagrees with the conclusions reached by the Hearing Officer. However,
dissatisfaction and disappointment do not amount to error by the Hearing Officer. As I explained at the
outset, findings of fact by a Hearing Officer will be set aside only if they are not supported by substantial
evidence. Although the non-prevailing party here may well disagree with the outcome, as detailed above,
there is ample evidence in the record to support the Hearing Officer's determination.

Accordingly, it is my opinion that the individual's access authorization should not be restored. 10 C.F.R. §
710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual and his counsel in
writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
finding by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: November 4, 1996

<1>An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or security clearance.

<2>As defined in the fourth revised edition of the American Psychiatric Association's Diagnostic and
Statistical Manual of Mental Disorders (DSM IV), exhibitionism involves the exposure of one's genitals to
a stranger. Sometimes the person masturbates while exposing himself. In some cases, the person has the
sexually arousing fantasy that the observer will become sexually aroused. DSM IV at 525. Voyeurism
involves the act of observing unsuspecting persons, usually strangers, who are naked, in the process of
disrobing, or engaging in sexual activity. The act of "peeping" is for the purpose of achieving sexual
excitement, often through masturbation. DSM IV at 532.

<3>That evidence includes the admitted peeping and exposure arrests of 1992 and 1993.

<4>Further, a psychologist at the individual's workplace stated that while arrests for exhibitionism tend to
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drop off at beginning at age 40, voyeurism is persistent. Tr. at 383.
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Case No. VSA-0087, 26 DOE ¶ 83,016 (OHA Sept
30, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

September 30, 1996

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: August 16, 1996

Case Number: VSA-0087

This determination considers a Request for Review filed by the Director, Office of Safeguards and
Security (OSS), Department of Energy (DOE), concerning the eligibility of XXXXX (hereinafter "the
individual") to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."<1>The individual's access authorization was suspended at the direction of the Manager of the
Department of Energy's XXXXX Operations Office (DOE/XXXXX) under the provisions of Part 710. The
individual requested administrative review of this action before a Hearing Officer, and on July 11, 1996,
the Hearing Officer assigned by the DOE Office of Hearings and Appeals issued an Opinion that the
individual's access authorization should be restored. On August 16, 1996, the OSS filed a Request for
Review of the Hearing Officer's Opinion pursuant to 10 C.F.R. § 710.28. The request included a statement
of the issues to be reviewed. On September 10, 1996, the individual filed a response to the Statement of
Issues. On September 13, 1996, the OSS submitted a reply to the response. This Opinion considers the
issues raised by these filings.

I. BACKGROUND

On September 15, 1995, the DOE requested that the individual submit to a random urine screening test. It
is uncontested that the individual's urine tested positive for the presence of cannabinoids.<2>

A DOE personnel security specialist conducted a personnel security interview (PSI) with the individual in
which he was questioned about the positive drug test result. The individual denied that he had ever used
marijuana. He stated that when he was informed that he had tested positive for marijuana, he could not
believe it, and arranged to have another test performed. When he learned that the result of this second test
was also positive, he "was absolutely floored." After thinking over his activities with his wife's help, he
arrived at the explanation he offered during the PSI: that after consuming a considerable quantity of beer
on the evening of September 12, 1995, he accompanied his wife to a party at an unknown location, where
he consumed more beer and ate at least two cookies. These cookies were identified as "cool cookies" and
were offered to him by an unknown man under conditions which the individual, in hindsight and sobriety,
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regarded as suspicious. He further stated that he could not conceive of any other way in which the
marijuana could have entered his body.

Since this interview did not resolve DOE/XXXXX's concerns, the Manager of DOE/XXXXX suspended
the individual's access authorization, and subsequently obtained authorization from the Director of the
Office of Safeguards and Security to initiate an administrative review proceeding. See 10 C.F.R. § 710.9.
The administrative review process was commenced by the issuance of a letter which notified the individual
that information possessed by the DOE created a substantial doubt concerning his continued eligibility for
access authorization (Notification Letter). The Notification Letter specified three areas of derogatory
information described in 10 C.F.R. § 710.8. First, under Criterion F (10 C.F.R. § 710.8(f)), DOE/XXXXX
alleged that twice during the PSI the individual denied ever using marijuana and that his "responses in the
interview regarding [his] denial of the use of marijuana and including a detailed, fabricated scenario
regarding the way the marijuana entered into [his] system are viewed as falsification." Notification Letter
at 3.

Second, the Notification Letter presented allegations under Criterion K (10 C.F.R. § 710.8(k)).
DOE/XXXXX charged that the individual had "trafficked in, sold, transferred, possessed, used or
experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to Section 202 of the Controlled Substances Act of 1970." The DOE/XXXXX stated that the
individual tested positive for marijuana in the September 15, 1995 drug screen urinalysis test and that the
XXXXX Occupational Medical Program's Medical Review Officer, Dr. XXXXX, had determined that the
individual had used marijuana.

Third, the DOE/XXXXX charged under Criterion L (10 C.F.R. § 710.8(l)) that the individual has "engaged
in unusual conduct or is subject to circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security." In support of that charge, DOE/XXXXX noted three closely related
concerns: that the individual had tested positive for marijuana use, which is an illegal activity; that he
chose to use an illegal substance even though he understood the DOE's policies of random urine testing
and intolerance of drug use, which tends to indicate that he is not honest or trustworthy; and that he
attempted to conceal his use of marijuana during the PSI, which tends to show that he "may be subject to
pressure, coercion, exploitation or duress which could cause [him] to act contrary to the best interests of
the national security."

At the hearing, the DOE presented two witnesses, a DOE/XXXXX personnel security specialist, and Dr.
XXXXX. The individual testified on his own behalf and called as witnesses two of his supervisors.

II. The Hearing Officer's Opinion

A. Criterion K

In his Opinion, the Hearing Officer found that in view of the individual's uncontroverted positive drug test,
the sole issue to be considered under Criterion K was whether the circumstances surrounding the
individual's use of marijuana mitigated the DOE's security concerns to such a degree that the individual's
access authorization should not be revoked.

The Hearing Officer then proceeded to describe the individual's testimony as to how the positive drug test
came about:

At the hearing, the Individual again related his story: that after drinking at least four pitchers of beer at a
bar with his wife, he and his wife were invited to a private party in a rural area north of XXXXX. His
wife drove because he knew he had already drunk too much. He did not know the location of the party,
the host, or any of the guests. At one point during the evening, ten men were standing outside around a
beer keg, when one of them offered the "cool cookies" to the Individual from a plastic bag. All the other
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partygoers, including his wife, had moved inside. The cookies tasted like applesauce cookies, and were the
only food other than beer he consumed at the party. He asserts that the only way in which marijuana could
have entered his system is by his eating the "cool cookies." He also asserts that he had no knowledge or
suspicion at the time he ate the cookies that they might have contained marijuana. Tr. at 34-41; PSI Tr. at
7-10, 17, 20. After he received the results of his second urinalysis test, the Individual and his wife
attempted to locate the site of the party and individuals who attended the party. At the hearing, the
Individual testified that they spent a Sunday driving around the area where the party occurred but failed to
identify any familiar landmarks. He stated that he hoped he would be able to find the individual who
offered the cookies and convince him to "come forward and clear [me]. I don't think he'd do it but I still
tried anyway." PSI Tr. at 11.

Personnel Security Hearing (Case No. VSO-0087), 25 DOE ¶ 82,808 (1996).

The Hearing Officer pointed out that a critical issue in this case was whether the individual's explanation
of his marijuana use is credible. He then concluded that "the Individual's testimony on this issue is
credible, that there is no evidence contradicting his testimony of how he ingested marijuana, and that
therefore I believe that his explanation for his positive drug test is truthful."

While noting that the personnel security specialist who interviewed the individual did not find him
credible, the Hearing Officer found the individual to be entirely candid in responding to the questions
posed by the DOE/XXXXX counsel, unwavering in his responses and straightforward in admitting what
he did and did not know. The Hearing Officer stated that he did not observe any verbal or non-verbal
behavior indicating that the individual was attempting to falsify, confuse, or hedge in his testimony. He
therefore concluded that the individual was forthright during the hearing. The Hearing Officer further
found unconvincing the testimony of Dr. XXXXX, who appeared to suggest that the individual's test levels
were sufficiently high to cause him to believe that the individual may have used marijuana on one or more
occasions after the September 12 incident. He concluded that the individual was telling the truth.

Having found that the individual's testimony was credible, and that his explanation of how he ingested
marijuana before the random drug test was truthful, the Hearing Officer then considered what effect the
individual's actions should have on the allegations under Criterion K. See 10 C.F.R. § 710.7(c). The
Hearing Officer took into consideration the fact that the evidence against the individual in this case, even
at its most detrimental, established only one drug incident within the past 12 months. He then pointed to
what he deemed the "absolutely critical" factor in this case, the finding that "the Individual did not
knowingly or voluntarily use marijuana." Based on his determination that the use of marijuana was not
willful and that the individual took steps to curtail his drinking, the Hearing Officer concluded that the
drug use should not recur. He therefore found that the individual had mitigated the DOE/XXXXX's
security concerns with regard to Criterion K.

B. Criterion F

Under this criterion, DOE/XXXXX's security concerns rest on the opinion of the personnel security
specialist that the individual intentionally falsified information during the PSI. The first alleged
falsification occurred when, on two distinct occasions during the PSI, the individual stated unconditionally
that he had never used marijuana. DOE/XXXXX's position was that such a denial must be false in light of
the positive drug test result. The Hearing Officer found the only logical reading of the individual's
responses was that he intended to say that he had never used marijuana at any time other than the incident
under discussion and that he had never knowingly and intentionally used marijuana. The Hearing Officer
found no evidence in the record that the individual had ever used marijuana or any other illegal substances
prior to this incident. Consequently, because he believed the individual's explanation of the incident, he
found that his contemporaneous denials of drug use in the PSI did not constitute deliberately falsified
statements under Criterion F.

The second basis for the Criterion F allegation of the DOE/XXXXX was that the explanation the
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individual provided during the PSI of how he unknowingly ingested marijuana before his random drug test
was a "detailed, fabricated scenario." Because the Hearing Officer found in connection with his
deliberations regarding Criterion K, that the individual's explanation was truthful, he concluded that there
was no factual support for the DOE/XXXXX's allegations under Criterion F. Accordingly, he found that
the individual did not falsify any information he provided to DOE/XXXXX during the PSI regarding the
marijuana incident.

C. Criterion L

Criterion L refers to information that an individual has "[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security." 10 C.F.R.
710.8(l).

In the Notification Letter, DOE/XXXXX specified three security concerns to support its charge that the
individual's behavior falls within the scope of Criterion L: that the use of marijuana is an illegal activity;
that using marijuana with the knowledge that he was subject to random testing and that the DOE does not
tolerate its use tends to indicate that he is not honest or trustworthy; and that denying ever using marijuana
indicates that he "may be subject to pressure, coercion, exploitation or duress which could cause [him] to
act contrary to the best interests of the national security."

The Hearing officer found that because the drug use occurred only once, and unintentionally, the first two
security concerns were mitigated. He stated that the individual clearly did not intend to engage in an illegal
activity. The Hearing Officer found with respect to the third concern that the individual's unconditional
denials of marijuana use during the PSI could not be construed logically to include a denial of the use on
September 12, 1995, when those denials were made in the context of a discussion concerning his ingestion
of marijuana on that evening. He also noted no evidence was presented that would indicate his use of
marijuana at any other time or his desire to conceal such use. Accordingly, he found that the individual
had mitigated the DOE/XXXXX's security concerns with regard to Criterion L as expressed in the
Notification Letter.

Finally, the Hearing Officer expressed his opinion the individual exercised extremely poor judgment when
he permitted himself to drink alcohol to such an extent that he was no longer able to discern a suspicious
offer from a sincere one. The Hearing Officer agreed with the concern expressed at the hearing by the
security specialist to the effect that a person who places himself in compromising situations raises
questions of reliability about himself. However, the Hearing Officer was convinced that the three-month
group therapy outpatient program completed by the individual was sufficient to eliminate the possibility of
recurrence of the circumstances under which he exercised the poor judgment that caused him, however
unintentionally, to use marijuana. Consequently, the Hearing Officer found that the individual mitigated
concerns under Criterion L.

Based on the foregoing findings and conclusions, the Hearing Officer recommended restoration of the
individual's access authorization.

III. Statement of Issues and Response

In the Statement of Issues, the OSS disagrees with the Hearing Officer's recommendation. OSS contends
that the individual's account of how he came to ingest marijuana is unsupported and not credible. OSS also
objects to the Hearing Officer's rejection of Dr. XXXXX's testimony that the elevated levels of THC in the
individual's urine test indicated that he must have used marijuana after the date of the party.

In a Response to the OSS Statement of Issues, the individual asserts that the DOE/XXXXX failed to
produce any convincing evidence contradicting his own explanation of the marijuana ingestion. The
individual essentially reasserts that Dr. XXXXX's testimony did not establish that he had ingested
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marijuana after the date of the party. He also points to written evidence offered in the record from a
forensic toxicologist to the effect that it is entirely possible to have a positive drug test result from oral
ingestion of marijuana.<3>

The individual and the OSS do not offer any significant new facts to support their respective positions.

IV. Standard of Review

As a general rule, findings of fact in these types of cases will not be set aside unless they are clearly
erroneous, giving due regard to the fact that the trier of fact is in the best position to judge the credibility
of witnesses. Compare, Pullman-Standard v. Swint, 456 U.S. 273 (1982) (Pullman) with Amadeo v. Zant,
486 U.S. 214, 223 (1988)(Amadeo), quoting Federal Rule of Civil Procedure 52(a). See also, Helen
Gaidine Oglesbee v. Westinghouse Hanford Company, 25 DOE ¶ 89,001 (1995). Findings not supported
by substantial evidence are taken to be clearly erroneous. Freeport Sulphur Co. v. S/S Hermosa, 526 F.2d
300 (5th Cir. 1976). Substantial evidence means "such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion." Pierce v. Underwood, 487 U.S. 552 (1988). A finding is
considered clearly erroneous, when although there is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm conviction that a mistake has been committed. U.S. v.
United States Gypsum Co., 333 U.S. 364, 395 (1948).

In personnel security cases under Part 710, it is the role of the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). Thus, in reviewing the Hearing
Officer's Opinion in this case, I must assess whether there is substantial evidence to support a finding that
granting an access authorization to this individual would not endanger the common defense and security
and would be clearly consistent with the national interest.

After reviewing the entire record in this case, I find that it does not contain substantial evidence that
restoring this individual's access authorization would be clearly consistent with the national interest. In
particular, the key finding of the Hearing Officer, that the events surrounding the individual's ingestion of
marijuana took place as the individual alleged, is not supported by substantial evidence.

In order to frame my discussion of how I reached that conclusion, I believe that it will be useful to discuss
briefly the individual's responsibility to bring forth persuasive evidence concerning his eligibility for
access authorization under 10 C.F.R. Part 710. It is important to bear in mind that a DOE administrative
review proceeding under this Part is not a criminal matter, where the government would have the burden
of proving the defendant guilty beyond a reasonable doubt. This proceeding is also unlike a civil case, in
which in order to prevail a plaintiff must establish his case by a preponderance of the evidence. The
standard in this proceeding, which places the burden of proof on the individual, is designed to protect
national security interests. The hearing is "for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization." 10 C.F.R. §710.21(b)(6). The individual must come
forward at the hearing with evidence to convince the DOE that restoring his access authorization "would
not endanger the common defense and security and would be clearly consistent with the national interest."
10 C.F.R. §710.27(d). Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996).

The regulatory standard implies that there is a presumption against granting or restoring a security
clearance. See, Dep't. of Navy v. Egan, 484 U.S. 518, 531 (1988)(Egan). Consequently, we generally
expect the individual in these cases to bring forward testimonial and other evidence in addition to his own
testimony which, taken together, are sufficient to persuade the Hearing Officer that restoring his access
authorization is clearly consistent with the national interest. Personnel Security Hearing (VSO-0002), 24
DOE ¶ 82,752 (1995).

It is during the administrative review process that the individual has a full opportunity to present evidence
supporting his eligibility for an access authorization, and to convince the hearing officer that "the grant or
restoration of access authorization to the individual would not endanger the common defense and security
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and would be clearly consistent with the national interest." 10 C.F.R. §§ 710.21(b)(6), 710.27(a), (d).

In fact, hearing officers have been willing to make significant accommodations to individuals involved in
an administrative review of their eligibility for access authorization, to ensure that the opportunity to
present evidence is meaningful. For example, in previous cases, hearing officers have held open the record
beyond the hearing date in order to allow an individual to gather and present important additional
information. E.g., Personnel Security Hearing (Case No. VSO-0084), 26 DOE ¶ 82,754 (1996) (record
held open to allow the individual an opportunity to submit to and furnish the results of a second polygraph
examination); Personnel Security Hearing (Case No. VSO-0032), 25 DOE ¶ 82,765 (1995)(record held
open to permit the individual to submit a transcript of a court proceeding), aff'd, Personnel Security
Review (Case No. VSA-0032), 25 DOE ¶ 83,004 (1995); Personnel Security Hearing (Case No. VSO-
0014), 25 DOE ¶ 82,755 (1995)(record held open to allow the individual to take a post-hearing deposition
of his treating psychiatrist), aff'd, Personnel Security Review (Case No. VSA-0014), 25 DOE ¶ 83,002
(1995). In another instance, a hearing was temporarily postponed to accommodate the schedules of the
individual's psychologist and his attorney. Personnel Security Hearing (Case No. VSO-0024), dismissed
on other grounds (May 11, 1995).

Further, the regulations at Part 710 are drafted so as to permit the introduction of a very broad range of
evidence at personnel security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. §
710.26(h). Thus, by regulation and through our own case law, an individual is afforded the utmost latitude
in the presentation of evidence to mitigate security concerns.

Once a security concern is raised by the DOE, it is incumbent upon the individual to resolve the concern.
Personnel Security Hearing (Case No. VSO-0084), 26 DOE ¶ 82,754 (1996)(individual failed to meet his
burden of coming forward with evidence to show that he was rehabilitated and that his exhibitionism and
voyeurism were unlikely to recur.) In cases where there is evidence of a positive drug test, an affected
individual must provide convincing evidence mitigating the security concern related to illegal drug use.
Personnel Security Hearing (Case No. VSO-0051), 25 DOE ¶ 82,784 (1995), aff'd Personnel Security
Review (Case No. VSA- 0051), 25 DOE ¶ 83,012 (1996) (individual failed to show that passive inhalation
of marijuana smoke at a night club caused his positive drug test); Personnel Security Hearing (Case No.
VSO- 0019), 25 DOE ¶ 82,759 (1995). In other words, an individual who has had a positive drug test has
the burden to show that maintaining his access authorization is clearly in the national interest. It is
therefore the obligation of the individual to offer an explanation for the positive drug test, establish the
truthfulness of the explanation, and demonstrate that the explanation mitigates the DOE's security
concerns.<4>With these considerations in mind, I turn to the evidence in this case and the Opinion at
hand.

V. Analysis

With respect to security concerns related to Criterion K, the Hearing Officer's Opinion is based on the
following logic. He found that the individual's testimony on the issue of how he ingested marijuana was
credible and that there was no evidence contradicting this testimony. He therefore concluded that the
individual's explanation for the positive drug test truthful.

I am mindful of the Hearing Officer's explicit finding that the individual's testimony was credible and that
he based this finding on his observation of the individual, on his demeanor at the hearing, and on his
overall unwavering testimony. Given the fact that the Hearing Officer alone was in the position to view
the individual and assess his demeanor, I will not substitute my judgment for his on this point.

However, even giving due credence to that determination, I still find the conclusion in this case to be
unsupported by sufficient evidence. As stated above, the Hearing Officer found the "absolutely critical"
factor in this case was that "the individual did not knowingly or voluntarily use marijuana." I do not find
that there is substantial evidence in the record to support such a conclusion.
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Certainly, the individual testified to this effect. However, the individual has a significant incentive and
interest here in seeking to continue his access authorization and therefore in maintaining that his ingestion
of marijuana was involuntary. Consequently, I believe that the individual's description of these alleged
events alone is inadequate. See Amadeo, 486 U.S. at 226. Absent some other supporting evidence from a
more objective party, the Hearing Officer's conclusion that enough evidence had been shown to
demonstrate that the events asserted by the individual were factual was not supported by substantial
evidence. Even admitting that the individual's story is a conceivable one, more is required than mere
possibility. Evidence independent of the individual's own testimony is necessary if we are to find that it
outweighs the presence of a positive drug test. In this case, the individual brought forward no appropriate,
adequate corroborating evidence that the mitigating events, as alleged, actually occurred. See, Personnel
Security Review (Case No. VSA-0051), 25 DOE ¶ 83,012 (1996).

The individual failed at the hearing to provide objective corroborating evidence that any aspect of the story
he offered to mitigate the security concerns was true. The record is devoid of corroborating evidence as to
the location of the party, who was in attendance, and how much the individual had drunk prior to the
party. In fact, the individual did not even provide evidence that a party took place.

I recognize the individual's position, which is that due to the nature of the events involved, it is difficult to
obtain some of this information. The Hearing Officer seemed to accept and rely on that position. In fact,
some relevant, corroborative evidence was clearly within the knowledge and the control of the individual
to present. It certainly seems to have been possible for the individual to present his wife, who could testify
about the party itself, and about their attempts to locate the site of the party. The individual might also
have brought forth the bartender who served him the drinks that evening, and others who observed his
drinking, to testify as to how much beer the individual drank, and as to the degree of his inebriation. This
testimony could also have provided evidence as to whether a group of people, as described by the
individual, went off together during that evening, as to the identity of those persons, and as to their
destination.

I cannot say whether such testimony would have provided adequate corroborating evidence, or sufficiently
establish that the individual had mitigated security concerns. See Personnel Security Hearing (Case No.
VSO-0051), 25 DOE at 85,737; Personnel Security Review (Case No. VSA-0051), 25 DOE ¶ 83,012 at
86,560-61. However, the individual's apparent position that he could not provide supporting evidence does
not withstand scrutiny. The finding that the individual's testimony was credible and unrebutted is simply
not enough evidence in this case to establish the truthfulness of the version of the events that the
individual has offered to show mitigation.<5>

Given the above considerations, the arguments raised by the individual in his Response to the OSS
Statement of Issues carry little if any weight. The individual seems to believe that the DOE/XXXXX has
failed to produce any convincing evidence to contradict his own explanation of how he came to ingest the
marijuana, and that in the absence of such rebuttal evidence, his access authorization must be restored.
This position misses the obvious point, discussed above, that it is the burden of the individual to establish
that restoration of his access authorization would be clearly consistent with the national interest. 10 C.F.R.
§ 710.27(a). See Egan, 484 U.S. at 531. For this purpose, he must provide objective corroborating
evidence that the story he has offered to mitigate the security concerns is true. In this regard, the
toxicologist's statement, introduced into evidence by the individual, to the effect that it is possible to have
a positive drug test from oral ingestion of marijuana does not meaningfully support the individual's case
here. The burden remains upon the individual to demonstrate that involuntary oral ingestion of marijuana
caused his positive drug test. Personnel Security Hearing (Case No. VSA-0051), 25 DOE ¶ 83,012 (1996).
As I found above, the individual did not bring forward sufficient evidence to support the mitigating
circumstances he alleged.

In sum, the demeanor of a witness is certainly to be considered when assessing his overall credibility and
the weight to be given to the evidence he provides. Indeed, the regulations under Part 710 specifically
provide that demeanor evidence shall be taken into account. 10 C.F.R. § 710.27(b). However, I believe that
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in this case the Hearing Officer gave the demeanor factor and the individual's testimony itself
inappropriate weight. At the same time, he failed to give due consideration to another provision in that
same subsection: a hearing officer must consider the lack of evidence on any material points in issue. In
this regard, testimony of an individual describing events that tend to minimize the seriousness of a security
concern, given his or her self interest, must be accompanied by other supporting evidence. The individual's
mere say-so as to allegations that minimize the

security concern cannot form a sufficient basis for restoration of a security clearance. Personnel Security
Hearing (Case No. VSO-0094), 26 DOE ¶ 82,753 (1996).

As is evident from my discussion above, I find the record, when viewed as a whole, lacks sufficient
evidence to support the conclusion that the individual has mitigated the DOE security concerns with
respect to Criterion K. I reach the same conclusion with respect to the DOE's security concerns under
Criteria F and L.

VI. CONCLUSION

As indicated by the foregoing, it is my opinion that the individual's access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual and his counsel in
writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
finding by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date:

* * * * *

[On October 25, 1996, a final determination was made by the Director, Office of Security Affairs, to
revoke the individual's Department of Energy access authorization.]

<1>1/ An "access authorization" is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.

<2>2/ Cannabinoids are the psychoactive substances found in the common hemp plant, Cannabis sativa
(marijuana). The primary psychoactive cannabinoid is tetrahydrocannabinol (THC). The presence of
cannabinoids in a urine sample indicates with high probability that the individual has ingested marijuana
or other THC-containing substances.

<3>3/ In its September 13, 1996 Reply, the OSS simply states that it has no further comments in this case.

<4>4/ Another possible method for mitigating security concerns related to drug use would, of course, be to
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allege rehabilitation. This method would also require appropriate factual support by the individual.
Similarly, an allegation that the drug test itself was for some reason erroneous must be supported by
credible evidence. See Personnel Security Hearing (Case No. VSO-0019), 25 DOE ¶ 82,759 (1995),
request for review dismissed, Personnel Security Review (Case No. VSA-0019), December 4, 1995.

<5>5/ Of course, even if I found that the mitigating circumstances alleged by the individual were true, I
would still review whether there was substantial evidence to support a finding that the events mitigated the
security concerns. I need not reach that issue in this case.
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Case No. VSA-0088, 26 DOE ¶ 83,003 (OHA Oct.
28, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.
October 28, 1996

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Petitioner: Oakland Operations Office

Date of Filing: August 8, 1996

Case Number: VSA-0088

This determination considers a Request for Review filed by the Department of Energy Office of
Safeguards and Security (OSS) concerning the eligibility of XXXXX (hereinafter "the individual") to
retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." The
individual's access authorization was suspended at the direction of the Acting Manager of the DOE's
Oakland Operations Office (DOE/OK) under the provisions of Part 710. The individual requested
administrative review of this action before a Hearing Officer, and on July 17, 1996, the Hearing Officer
assigned by the DOE Office of Hearings and Appeals issued an Opinion that the individual's access
authorization should be restored. On August 8, 1996, the OSS filed a request for review of the Hearing
Officer's Opinion pursuant to 10 C.F.R. § 710.28. This request contained a Statement of Issues identifying
the matters on which the OSS specifically sought review. Counsel for the individual filed a Response to
the Statement of Issues August 27, 1996, and, on September 17, 1996, I closed the record of this
proceeding. This Opinion considers the matters raised by the OSS filing and the individual's response.

I. Background

In October 1995, the DOE requested that the individual submit to a random urine screening test. It is
uncontested that the

individual's urine tested positive for the presence of cannabinoids.<1>A DOE personnel security specialist

conducted a personnel security interview (PSI) with the individual regarding the positive drug test result.
At this interview, the individual indicated that he used marijuana from July 1994 until October 1995.

On March 5, 1996, DOE/OK issued a Notification Letter to the individual informing him that his access
authorization had been suspended. Specifically, the DOE/OK invoked Section 710.8(k) (hereafter Criterion
K), finding that the individual "[t]rafficked in, sold, transferred, possessed, used, or experimented with a
drug or other substance listed in the Schedule of Controlled Substances established pursuant to section 202
of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates,
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narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the
practice of medicine, or as otherwise authorized by law." The bases for this finding are that: (1) a urine
specimen provided by the individual in October 1995 tested positive for the presence of marijuana, and (2)
during his PSI, the individual admitted using marijuana.

The individual subsequently exercised his right under Part 710 to request a hearing in this matter. At the
hearing, the DOE/OK presented one witness, a DOE/OK personnel security specialist. The individual
called two witnesses, both supervisory co-workers of the individual.

II. The Hearing Officer's Opinion

In his Opinion, the Hearing Officer found that the individual's access authorization should be restored. In
reaching this conclusion, the Hearing Officer first determined that in view of the undisputed evidence of
marijuana usage by the individual, the DOE/OK properly invoked Criterion K in suspending the
individual's access authorization. The Hearing Officer then considered "whether the individual has made a
showing of facts and circumstances sufficient to overcome the DOE's legitimate security concerns."
Oakland Operations Office (Case No. VSO-0088), 25 DOE ¶ 82,809 at 85,877 (1996). As discussed
below, the Hearing Officer's analysis of the "facts and circumstances" presented by the individual and
other witnesses led him to find that restoration of the individual's access authorization would not endanger
the common defense and security and would be clearly consistent with the national interest. 25 DOE at
85,876, citing 10 C.F.R. § 710.27(a).

In his Opinion, the Hearing Officer accepts the individual's statements concerning his use of marijuana
which he made in the PSI and at the hearing. The individual testified that he first experimented with
marijuana in July 1994 XXXXX. The individual went to a bar to consume alcohol for the purpose of
alleviating the stress associated with his mother's death, but was instead persuaded by a man he met at the
bar to try marijuana. The individual then proceeded to purchase a small amount of marijuana from the
man, which he then used. In September 1994, he again purchased a very small quantity of marijuana from
the same man to alleviate trauma that he experienced around the time of his deceased mother's birthday.
The individual continued this pattern of purchases to alleviate "traumatic times" until his use resulted in
the positive drug screen in October 1995. Between September 1994 and October 1995, he states that he
used marijuana approximately ten times. 25 DOE at 85,876-77.

As the basis for accepting the individual's account, the Hearing Officer states that he is convinced of the
individual's truthfulness, and that this opinion is shared by the Personnel Security Specialist who
conducted the PSI. 25 DOE at 85,877. The Hearing Officer also refers to two pieces of "corroborative
evidence." One is the statement by the individual that he never experimented with drugs prior to 1994
because his prior employer subjected him to drug testing during the four-year period from 1988 to 1992.
25 DOE at 85,878 at n. 2. The Hearing Officer also finds that the testimony of the individual's supervisors
concerning his excellent job performance convince him that the individual's marijuana use did not take
place on site and was not at a level that impaired his job performance. Id. at n. 3.

The Hearing Officer concludes from this information that the individual's marijuana use "was not abusive,
but instead only experimental at first, and then therapeutic in an attempt to relieve severely stressful
situations." 25 DOE at 85,878. The Hearing Officer supports this conclusion with the following analysis:

The record indicates that the individual began experimenting with marijuana during a stressful situation
occasioned by the loss of his mother. He then used marijuana under similar circumstances in
approximately ten instances over a period lasting a little more than a year. In each instance, the individual
used only a small amount, and thus each episode was isolated in the sense that the individual never
protracted his use of the drug. I therefore find that the individual's marijuana use did not rise to a level of
addictive abuse. Indeed, the individual stated that neither his wife or any other family member was aware
that he had ever used marijuana prior to the suspension of his clearance. PSI at 15.

Id. (footnote omitted).
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The Hearing Officer then considers whether the individual's participation in the drug recovery program
administered by his health care provider was sufficient to demonstrate that he has been rehabilitated from
this limited amount of marijuana use. The Hearing Officer notes that the program provided for a clinical
assessment of the individual, and then required him to attend three (one hour and 15 minute) sessions
during the week and at least five (two hour) educational lectures on Saturdays, over a two-month period.
Id., citing Individual Exh. 16 at 1. He then quotes portions of a March 1996 letter from the individual's
program staff psychologist indicating that on the basis of the individual's admitted level of marijuana use,
no further chemical dependency treatment is advised. Id., at 85,878-79. The Hearing Officer notes that the
individual has submitted program attendance records and drug test results to establish his abstinence from
marijuana for the nine-month period from October 1995 to the date of his Opinion. Id., at 85,879, citing
Exh. 14, 17.

The Hearing Officer then finds that the individual's program of treatment combined with his nine month
period of documented abstinence are sufficient to establish rehabilitation. Id. In conclusion, the Hearing
Officer finds that three key elements are present in this case that permit the individual to overcome the
security concerns of the DOE involving his marijuana use:

(i) the individual's marijuana use was not substantial and in remission, (ii) the individual successfully
completed a viable drug treatment program, and (iii) the individual documented a sufficient period of
abstinence and provided other evidence to support a showing of rehabilitation.

Id., citing Albuquerque Operations Office (Case No. VSO-0023), 25 DOE ¶ 82,761 at 85,580-81 (1995);
Albuquerque Operations Office (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,514-15 (1995).

III. Statement of Issues and Response

In its Statement of Issues, the OSS requests a review of the Hearing Officer's findings and
recommendation. Specifically, OSS disagrees with the Hearing Officer's characterizations concerning the
frequency and seriousness of the individual's marijuana use.

The Hearing Officer called [the individual's marijuana use] experimental and therapeutic, involving small
amounts, and as not abusive, factors he called mitigating. He also called the use isolated and not addictive.
We view his use as regular, occurring every 2 to 5 months for about a 15 month period, and we view the
use as not socially spontaneous but rather requiring planning, effort, and expense on his part.

Statement of Issues at 1. The OSS also questions the Hearing Officer's findings that the individual's stated
reasons for marijuana use and his discretion in using the drug constituted mitigating factors.

The Hearing Officer noted [the individual's] use of marijuana occurred off-site, did not affect his job, and
took place without the knowledge of family or friends as mitigating. Judging from his wife's threatening
divorce when she learned of his use and the possibility she may take that action still, we view his actions
as subjecting him to coercion and pressure, especially from his sole source of marijuana, a man of
unknown background and intent who casually offered marijuana for sale in a bar to an obviously
vulnerable clearance holder. We view [the individual's] ready turning to marijuana for solace or relief on
all six occasions, claiming no prior experience with the drug, as a security concern since death of family
members is experienced by every adult.

Id., at 1-2. The OSS also expresses concern regarding the individual's assertion that he did not understand
that the DOE's drug policy prohibited recreational marijuana use off-site. The OSS views his actions as
violating "a clear regulation of his employer and the Department."

It is difficult to accept his view that the Department and his employer were concerned only about the
venue and period he was under the influence of marijuana [and] not the use itself.
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Id., at 1. Finally, the OSS identifies the individual's enrollment in his Employee Assistance Program and
his successful completion of an Alcohol and Addiction Program as "[t]he only possible mitigating factor in
his case." However, the OSS notes that the individual has only abstained from illegal drugs for an eight
month period, and that his participation in the program "was occasioned only by a positive drug screen."
Id., at 2.

In a Response to the OSS Statement of Issues, counsel for the individual asserts that the DOE/OK failed to
produce any evidence contradicting the individual's explanation of his marijuana use.

To imply that the [individual's] casual use implies continued use is speculative at best. As to the deliberate
conduct of purchase and use: such conduct is directly parallel to the conduct of the clearance holder who,
occasionally, indulges in alcoholic beverages.

Response at 1. Counsel for the individual also asserts that the DOE has not shown that the individual's
admitted purchases of marijuana made him vulnerable to coercion, and has not sought to develop the
record on this issue.

Questioning at the hearing made it clear that there was no follow-up on the part of [the individual's
employer or DOE/OK] to ascertain the identity of the seller when one of the stated dangers of use of
illegal substances is the threat of coercion. The investigation went no further than to copy down [the
individual's] statement in which he freely admitted guilt. It seems somewhat disingenuous of the DOE to
express fear of pressure in this type of situation while taking no action to discover if the seller was, in fact,
in a position to exert pressure.

Id. Counsel for the individual also repeated the assertion that "it is quite possible that the average clearance
holder would not be aware that the prohibition of the use of any drug extended beyond the physical limits
of the [work place]." Finally, Counsel for the individual asserts that he "is the living, breathing example of
the effectiveness of the ... Employee Assistance Program," that he has met all of the requirements of that
program, and should now be permitted to return to his former job and clearance status. Id.

IV. Standard of Review

In order to frame my review of the Hearing Officer's Opinion, I believe that it will be useful to discuss
briefly the respective requirements imposed by 10 C.F.R. Part 710 upon the individual, the Hearing
Officer, and upon me as the reviewing authority. As discussed below, Part 710 clearly places upon the
individual the responsibility to bring forth persuasive evidence concerning his eligibility for access
authorization, and requires the Hearing Officer to base all findings relevant to this eligibility upon a
convincing level of evidence. 10 C.F.R. § 710.27(b), (c) and (d). I, in turn, am required to review the
entire administrative record in this matter, with particular attention to the issues raised by the parties in
their requests for review, and to render my opinion concerning access authorization based upon the entire
record. 10 C.F.R. § 710.28(d). In conducting my review, it is appropriate for me to accord deference to the
Hearing Officer's observations and conclusions to the extent that they are found to be reasonable and
based upon substantial evidence, and especially in the case of evaluating the credibility of witnesses who
testified at the hearing.

A. The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt. This proceeding is also unlike a civil case, in which in order to prevail a plaintiff must
establish his case by a preponderance of the evidence. The standard in this proceeding, which places the
burden of proof on the individual, is designed to protect national security interests. The hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization." 10
C.F.R. §710.21(b)(6). The individual must come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
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would be clearly consistent with the national interest." 10 C.F.R. §710.27(d). Albuquerque Operations
Office (Case No. VSO- 0061), 25 DOE ¶ 82,791 (1996).

It is during the administrative review process that the individual has a full opportunity to present evidence
supporting his eligibility for an access authorization, and to convince the hearing officer that "the grant or
restoration of access authorization to the individual would not endanger the common defense and security
and would be clearly consistent with the national interest." 10 C.F.R. §§ 710.21(b)(6), 710.27(a), (d).

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See, Dep't. of Navy v. Egan, 484
U.S. 518, 531 (1988)(Egan). Consequently, we generally expect the individual in these cases to bring
forward testimonial and other evidence in addition to his own testimony which, taken together, are
sufficient to persuade the Hearing Officer that restoring his access authorization is clearly consistent with
the national interest. Albuquerque Operations Office (VSO-0002), 24 DOE ¶ 82,752 (1995).

Once a security concern is raised by the DOE, it is incumbent upon the individual to resolve the concern
with convincing factual evidence. Albuquerque Operations Office (Case No. VSO-0084), 26 DOE ¶
82,754 (1996)(individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and that his exhibitionism and voyeurism were unlikely to recur). In cases where there is
evidence of a positive drug test, an affected individual must provide convincing evidence mitigating the
security concern related to illegal drug use. Albuquerque Operations Office (Case No. VSO-0051), 25
DOE ¶ 82,784 (1995), aff'd Albuquerque Operations Office (Case No. VSA-0051), 25 DOE ¶ 83,012
(1996)(individual failed to show that passive inhalation of marijuana smoke at a night club caused his
positive drug test); Albuquerque Operations Office (Case No. VSO-0019), 25 DOE ¶ 82,759 (1995). In
other words, an individual who has had a positive drug test has the burden to show that maintaining his
access authorization is clearly in the national interest. It is therefore the obligation of the individual to
offer an explanation for the positive drug test, establish the truthfulness of the explanation, and
demonstrate that the explanation mitigates the DOE's security concerns. <2>

The regulations at Part 710 are drafted so as to permit the introduction of a very broad range of evidence
at personnel security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h).
Thus, by regulation and through our own case law, an individual is afforded the utmost latitude in the
presentation of evidence to mitigate security concerns.

B. Basis for Hearing Officer's Opinion and the Standard of Review

In personnel security cases under Part 710, it is the role of the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). Thus, in conducting his analysis
regarding the particular concerns raised by the OSS and the individual's response, the Hearing Officer
must assess whether there is substantial evidence to mitigate the concerns and support a finding that
granting an access authorization to the individual would not endanger the common defense and security
and would be clearly consistent with the national interest.

In reviewing the Hearing Officer's findings and conclusions, it is not my role to second guess or to
substitute my judgment for that of the Hearing Officer. It is a general rule in reviewing judicial
determinations, that findings of fact in these types of cases will not be set aside unless they are clearly
erroneous, giving due regard to the fact that the trier of fact is in the best position to judge the credibility
of witnesses. Compare, Pullman-Standard v. Swint, 456 U.S. 273 (1982) (Pullman) with Amadeo v. Zant,
486 U.S. 214, 223 (1988)(Amadeo), quoting Federal Rule of Civil Procedure 52(a). See also, Helen
Gaidine Oglesbee v. Westinghouse Hanford Company, 25 DOE ¶ 89,001 (1995). Findings not supported
by substantial evidence are taken to be clearly erroneous. Freeport Sulphur Co. v. S/S Hermosa, 526 F.2d
300 (5th Cir. 1976). Substantial evidence means "such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion." Pierce v. Underwood, 487 U.S. 552 (1988). A finding is
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considered clearly erroneous, when although there is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm conviction that a mistake has been committed. U.S. v.
United States Gypsum Co., 333 U.S. 364, 395 (1948).

With these considerations in mind, I turn to the evidence in this case and the Opinion at hand.

V. Analysis

After reviewing the entire record in this case, I find that the individual has not presented substantial
evidence to support his assertions with respect to the nature and frequency of his past use of marijuana. As
a result, I find that the Hearing Officer erred in accepting these assertions as findings of fact, and that his
findings of rehabilitation based on the individual's limited use of marijuana cannot be sustained.

With respect to the Criterion K security concern at issue in this proceeding, the OSS disagrees with the
Hearing Officer's legal conclusion that the individual's admitted level of marijuana use constitutes limited
drug use for purposes of demonstrating rehabilitation and reformation. However, the Hearing Officer's
conclusion is based on his factual finding that the individual's marijuana use began in 1994 and was
limited to approximately ten instances thereafter. As an initial matter, I find that the Hearing Officer's
factual finding cannot be sustained because it is not supported by substantial evidence. The only evidence
in the record concerning the frequency and duration of the individual's use of marijuana is the individual's
own testimony at the PSI and at the hearing. As noted above, the Hearing Officer uses this testimony to
make the following findings:

The record indicates that the individual began experimenting with marijuana during a stressful situation
occasioned by the loss of his mother. He then used marijuana under similar circumstances in
approximately ten instances over a period lasting a little more than a year. In each instance, the individual
used only a small amount, and thus each episode was isolated in the sense that the individual never
protracted his use of the drug. I therefore find that the individual's marijuana use did not rise to a level of
addictive abuse.

Oakland Operations Office (Case No. VSO-0088), 25 DOE at 85,878.

I am mindful that the Hearing Officer explicitly found that the individual was open and candid with
respect to his marijuana use. He based this finding on his direct observation of the individual, as well as on
statements supporting the individual's candor made by the DOE security specialist and by the individual's
program staff psychologist. Id. at 85,878 and 85,879. Given the fact that the Hearing Officer alone was in
the position to view the individual and assess his demeanor, I will not substitute my judgment concerning
the individual's demeanor.

However, even accepting that determination, I still find a lack of sufficient evidence in support of the
Hearing Officer's conclusion concerning the extent of the individual's drug use. This is a critically
important conclusion. As discussed in the OSS's non- binding guidelines concerning mitigation of security
concerns, the duration and frequency of an individual's marijuana use are factors crucial in ascertaining the
degree of rehabilitation and reformation which must be demonstrated by an individual seeking to mitigate
concerns arising from drug use. See "Adjudicative Guidelines for Determining Eligibility for Access to
Classified Matter and Special Nuclear Material," pp. 20-22. For example, concerns over drug use can be
mitigated even in cases of recent drug use where the usage was "an isolated incident or an infrequent
enough event as to warrant acceptance of the individual's assurance that he/she will not be involved with
drugs while holding a DOE access authorization." Id. at 21. In contrast, where illegal drug use is not an
"infrequent event", a stricter standard is clearly appropriate. In such instances, these guidelines indicate
that a twelve month period of abstinence is generally required to demonstrate adequate evidence of
rehabilitation and reformation. Id. at 22.

In the present case, the Hearing Officer finds that the individual has demonstrated rehabilitation by
completion of a formal treatment program and by eight months of abstinence from the use of marijuana.
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As stated by the Hearing Officer, "In view of the level of marijuana use described above, I find [the
evidence] sufficient to establish rehabilitation in this case." Oakland Operations Office (Case No. VSO-
0088), 25 DOE at 85,879. Accordingly, the Hearing Officer's finding of rehabilitation is based specifically
upon a usage of marijuana consisting of approximately ten instances beginning in July 1994 and ending in
September 1995. As discussed below, this critical finding regarding the individual's limited use of
marijuana is not supported by substantial evidence.

At his PSI, in the statements made to his drug counselors, and in his testimony at the hearing, the
individual certainly presented a consistent account of his allegedly limited use of marijuana. However, the
individual has a significant incentive and interest here in seeking to continue his access authorization and
therefore in minimizing his previous use of marijuana. See Amadeo, 486 U.S. at 226. Consequently, I
believe that the individual's description of his alleged usage must be treated with some skepticism and
standing alone is inadequate in this case. Some additional, objective evidence is needed to demonstrate
that the events asserted by the individual are factual, and to support the Hearing Officer's factual
conclusions regarding drug usage.

The individual's positive drug test raises a strong concern that he may be a regular user of marijuana. In
this situation, although the description of usage provided by the individual is a plausible account of limited
marijuana use, more is required than mere plausibility. Evidence independent of the individual's own
testimony is necessary if we are to accept a description of marijuana use where the limited duration and
frequency of usage operate as mitigating factors to support a finding of rehabilitation. In this case, the
individual brought forward no appropriate, adequate corroborating evidence that the mitigating events, as
alleged, actually occurred. See, Albuquerque Operations Office (Case No. VSA-0051), 25 DOE ¶ 83,012
(1996).

In his Opinion, the Hearing Officer states that in addition to the individual's testimony, "corroborative
evidence presented in the record" leads him to conclude that the individual's marijuana use was "not
abusive." Oakland Operations Office, (Case No. VSO-0088), 25 DOE at 85,877-78. However, I searched
in vain for additional evidence of any persuasive value. In fact, there was little if any independent
corroboration of the individual's account of his limited drug use. The testimony of a supervisory co-
worker and seven letters of commendation are cited by the Hearing Officer as evidence that the
individual's drug use did not negatively impact upon his job performance. Id. at 85,878 n. 4. This evidence
supports a finding that the individual was not abusing marijuana to the extent that it impaired his job
performance, an important factor, but it certainly does not confirm the individual's assertion that he only
used marijuana on approximately ten occasions. A regular, recreational user of marijuana who confines his
usage to evenings and weekends may be perfectly capable of maintaining an excellent level of job
performance.

The Hearing Officer also finds that the fact that the individual was routinely subject to drug testing by a
previous employer during the four-year period, 1988 to 1992, and did not test positive for drug use
corroborates the individual's statement that he never experimented with illegal drugs until recently. Id. at n.
2. However, the Hearing Officer relies solely on the individual's assertions in this regard. No corroborative
evidence of drug testing by the individual's previous employer is in the record of this proceeding. As a
result, we do not have information on the frequency of the drug testing, the type of test administered, or
even evidence corroborating the individual's assertion that he did not test positive for drugs during that
period.

Finally, the Hearing Officer appears to find support for his acceptance of the individual's account of his
drug use from the DOE/OK security specialist's statement that she found him to be forthcoming and
honest at the PSI, and by the individual's program staff psychologist who stated in a letter that the
individual's account of his drug use "seemed believable to my co-therapist and me." Id. at 85,877 and
85,879. Certainly these statements support to some degree the general credibility of the individual's
testimony on this subject.<3>However, upon examination they provide no independent corroboration for
the facts asserted.



Case No. VSA-0088, 25 DOE ¶ 82,809 (OHA Oct. 28, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSA0088.HTM[11/29/2012 1:30:44 PM]

Accordingly, the individual failed at the hearing to provide objective corroborating evidence to support the
truth of his assertion that his marijuana use was limited. The record is devoid of corroborating evidence
concerning any of the particulars regarding when and how often the individual used marijuana.

In fact, some relevant, corroborative evidence was clearly within the knowledge and the control of the
individual to present. The individual has stated that his wife and other family members were unaware of
his marijuana use. It certainly seems to have been possible for the individual to present the testimony of
his wife, who could corroborate this assertion and testify concerning relevant aspects of the individual's
social life. Other close friends of the individual could also have been called to testify concerning the
individual's social activities and interests outside the work place. With respect to the individual's assertion
that he purchased marijuana on several occasions from an unidentified person at a particular bar, the
individual might also have presented the testimony of the bartender or other regular patrons of that bar
who could verify that the individual was present in the bar and made contact with this person. The
individual also could have submitted evidence to document his assertion that he tested negative for
exposure to marijuana in random drug tests administered from 1988 through 1992. I cannot say whether
such testimony or documentation would have provided adequate corroborating evidence, or would be
sufficient to establish that the individual had mitigated security concerns. See Albuquerque Operations
Office (Case No. VSO-0051), 25 DOE at 85,737; Albuquerque Operations Office (Case No. VSA-0051),
25 DOE ¶ 83,012 at 86,560-61. However, the Hearing Officer's finding that the individual's testimony was
credible is simply not enough evidence in this case to establish that the individual's use of marijuana was
limited.

In sum, the demeanor of a witness is certainly to be considered when assessing his overall credibility and
the weight to be given to the evidence he provides. Indeed, the regulations under Part 710 specifically
provide that demeanor evidence shall be taken into account. 10 C.F.R. § 710.27(b). However, I believe that
in this case the Hearing Officer gave the demeanor factor and the individual's testimony itself
inappropriate weight. At the same time, he failed to give due consideration to another provision in that
same subsection: a hearing officer must consider the lack of evidence on any material points in issue. Id.
In this regard, testimony of an individual describing events that tend to minimize the seriousness of a
security concern, given his or her self interest, must generally be accompanied by other supporting
evidence. The individual's mere say-so regarding facts that minimize the security concern typically cannot
form a sufficient basis for restoration of a security clearance. Oakland Operations Office (Case No. VSO-
0094), 26 DOE ¶ 82,753 (1996).

In light of my finding that there is insufficient evidence to support the individual's claim that he used
marijuana infrequently, the Hearing Officer's conclusion that the individual has demonstrated rehabilitation
and reformation is flawed and cannot be sustained. The Hearing Officer's conclusion in this regard is
specifically premised on a finding of limited marijuana use by the individual.

In view of the level of marijuana use described above, I find that the individual's successful completion of
his treatment program coupled with his demonstrated period of abstinence sufficient to establish
rehabilitation in this case.

Oakland Operations Office (Case No. VSO-0088), 25 DOE at 85,879. Moreover, in reaching this
conclusion, the Hearing Officer placed substantial reliance on the letter submitted by the individual's
treatment program psychologist. This letter specifically states that the favorable opinions of the
psychologist and his co- therapist are premised on their acceptance of the individual's claim of limited
marijuana use.

Throughout his participation in group, [the individual] maintained that his marijuana use was limited to
infrequent episodes and was fairly short-lived at that.

... Based on his report, which seemed believable to my co- therapist and me, as well as his stated
motivation, I do not believe that further chemical dependency treatment is advised.



Case No. VSA-0088, 25 DOE ¶ 82,809 (OHA Oct. 28, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSA0088.HTM[11/29/2012 1:30:44 PM]

Individual Exhibit 1. Accordingly, there is no material in the record of this proceeding indicating that in
the opinion of a knowledgeable drug therapist, the individual has demonstrated rehabilitation from regular
or frequent use of marijuana. Indeed, the individual has only shown abstinence from marijuana for a
period of nine months, when one to two years of abstinence is generally required to demonstrate adequate
evidence of rehabilitation and reformation from regular or frequent drug use. See "Adjudicative
Guidelines" at 22. Under these circumstances, there is no factual basis in the record for finding
rehabilitation by this individual.

Given the above considerations, the arguments raised by the counsel for the individual in his Response to
the OSS Statement of Issues carry little if any weight. Counsel for the individual seems to believe that the
DOE/OK has failed to produce any convincing evidence to contradict the individual's own assertions of
his limited marijuana use, and that in the absence of such rebuttal evidence, his access authorization must
be restored. Counsel mischaracterizes the evidentiary standard governing this proceeding. Counsel's
position misses the obvious point, discussed above, that it is the burden of the individual to establish that
restoration of his access authorization would be clearly consistent with the national interest. 10 C.F.R. §
710.27(a). See Egan, 484 U.S. at 531. For this purpose, he must provide convincing corroborating
evidence that his use of marijuana was limited. This evidentiary burden is hardly unfair, especially given in
this case that the individual's drug use was discovered in a random drug test. As I found above, the
individual did not bring forward sufficient evidence to support the mitigating circumstances he alleged.

Nor do I find any merit in counsel's assertion that the individual's use of marijuana was mitigated because
he was not fully aware that minor recreational use of marijuana away from the work place could
jeopardize his security clearance. The purchase and use of marijuana is clearly an illegal activity in the
United States. Engaging in such illegal activity at any time or place constitutes improper conduct under
Criterion K and also casts significant doubt on an employee's reliability and trustworthiness.

As is evident from my discussion above, I find the record, when viewed as a whole, lacks sufficient
evidence to support the conclusion that the individual has mitigated the DOE security concerns with
respect to Criterion K.

VI. Conclusion

As indicated by the foregoing, it is my opinion that the individual's access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual and his counsel in
writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
the finding by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: October 28, 1996

* * * * *
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[On December 2, 1996, a final determination was made by the Director, Office of Security Affairs, to
revoke the individual's Department of Energy access authorization.]

<1>/ Cannabinoids are the psychoactive substances found in the common hemp plant, Cannabis sativa
(marijuana). The primary

psychoactive cannabinoid is tetrahydrocannabinol (THC). The presence of cannabinoids in a urine sample
indicates with high probability that the individual has ingested marijuana or other THC-containing
substances.

<2>/ Another possible method for mitigating security concerns related to drug use would, of course, be to
allege

rehabilitation. This method would also require appropriate factual support by the individual. Similarly, an
allegation that the drug test itself was for some reason erroneous must be supported by credible evidence.
See, Albuquerque Operations Office (Case No. VSO-0019), 25 DOE ¶ 82,759 (1995),

request for review dismissed, Albuquerque Operations Office (Case No. VSA-0019), December 4, 1995.

<3>/ The words "seemed believable" used by the staff psychologist in his letter conveys the distinct
possibility that the psychologist and his co-therapist are not absolutely convinced of the accuracy of the
individual's description of his marijuana use. Psychologists and other drug therapists may use qualified
language and guarded expressions of endorsement to express a lack of confidence that individuals in their
care have been completely truthful concerning their drug use. See Oakland Operations Office, (Case No.
VSO-0094). 26 DOE ¶ _____ (August 7,1996)(slip op. at 12). In the present case, we have only the
statements made in this single letter to gauge the strength of opinions held by the psychologist and his co-
therapist on the issue of drug use by the individual. I can afford little evidentiary weight to this limited and
somewhat ambiguous evidence.



Case No. VSA-0102 (OHA March 25, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0102.htm[11/29/2012 1:30:45 PM]

Case No. VSA-0102, 26 DOE ¶ 83,008 (OHA
March 25, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

March 25, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:December 16, 1996

Case Number: VSA-0102

This opinion concerns the eligibility of XXXXXXXXXXX ("the individual") for continued access
authorization under the regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.(1) The
individual's access authorization was suspended by an office of the Department of Energy (the DOE
office) under the provisions of Part 710. The individual subsequently requested a hearing before a DOE
Hearing Officer pursuant to 10 C.F.R. § 710.21. After considering the testimony presented at the hearing,
the Hearing Officer issued on November 14, 1996 an Opinion recommending against restoring the
individual's access authorization. See Personnel Security Hearing (Case No. VSO-0102), 26 DOE ¶ 82,763
(1996) (November Opinion). On December 16, 1996, the individual filed a request for review of the
November Opinion pursuant to 10 C.F.R. § 710.28. This Opinion considers whether, on the basis of the
regulations and the record before me, the individual's access authorization should be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE or its contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the

common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.7(a).

The DOE office issued a Notification Letter to the individual informing him that information in the
possession of DOE created a substantial doubt concerning his eligibility for access authorization. The
Notification Letter specified two types of derogatory information. First, it stated that the individual had

file:///persecc.htm#vso0102
file:///cases/security/vso0102.htm
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possessed, used or experimented with a drug or other substance listed in the Schedule of Controlled
Substances established pursuant to Section 202 of the Controlled Substances Act of 1970. See DOE
Exhibit 1 (Case No. VSO-0102) (citing 10 C.F.R. § 710.8(k) (hereinafter Criterion K)). Specifically, the
Notification Letter alleged that the individual in early 1996 tested positive for cannabinoids (marijuana)
during a random drug screen test conducted by his employer, a DOE contractor.

The second type of derogatory information the Notification Letter specified was that the individual had
engaged in unusual conduct that tends to show that he is not honest, reliable, or trustworthy, or furnishes a
reason to believe that he may be subject to pressure or duress that may cause him to act contrary to the
best interest of national security. See DOE Exhibit 1 (Case No. VSO-0102) (citing 10 C.F.R. § 710.8(l)
(hereinafter Criterion L)). Under this criterion, the Notification Letter detailed two allegations. The first
was that the individual, by his own admission, elected to use marijuana several times over the course of
one weekend in early 1996 when he went on a fishing trip, despite the fact that he was aware of DOE's
and his employer's drug policies and was aware that the use of marijuana is illegal. The second allegation
was that during a Personnel Security Interview (PSI) conducted after his positive drug test the individual
stated that the only time he ever used illegal drugs was during the weekend fishing trip. However, 13 days
prior to the PSI the individual informed a counselor that he used marijuana once or twice, more than 20
years ago when he was attending college.

The individual requested a hearing in order to resolve the issue of his eligibility for access authorization.
At the hearing, the five witnesses who testified were: the individual, a personnel security specialist, two
co-worker character witnesses, and the individual's counselor, who is a licensed clinical social worker. On
November 14, 1996, the Hearing Officer issued an opinion in which he found that the individual had used
marijuana and failed to show sufficient evidence that the security concerns raised by the marijuana use
were mitigated by the individual's claim that the use was a unique, isolated event that was instigated by
others. The Hearing Officer also found that the individual had failed to establish that he had been
rehabilitated from his marijuana use. With regard to Criterion L, the Hearing Officer found that the
individual had provided false answers in the PSI about his prior marijuana usage and had not offered
sufficient evidence of mitigation regarding his false statements. Therefore the Hearing Officer found that
the individual's access authorization should not be restored.

On December 16, 1996, the individual's request for review was received by the Office of Hearings and
Appeals (OHA). On January 29, 1997, the OHA received the individual's Statement of Issues
(Statement).(2) The Office of Security Affairs (OSA) declined an opportunity to respond to the
individual's submissions and stated that it relied on the Hearing Officer's findings. See Memorandum from
Edward J. McCallum, Director, OSA, to Director, OHA (February 7, 1997). On February 7, 1997, the
administrative record of this proceeding was closed.

II. Statement of the Issues

In his Statement, the individual argues that he should be permitted to have an opportunity to complete a
year of counseling and demonstrate his abstinence from illegal drugs in order to retain his security
clearance. In support of this argument, the individual asserts that since the hearing, he has had a negative
drug test (in December 1996) and that testimony from his counselor at the hearing indicated that he had
less than a five percent chance of relapse.

The individual also challenges several of the findings made by the Hearing Officer. Specifically, the
individual finds fault with the evidentiary weight the Hearing Officer assigned to the testimony of his two
character witnesses. The individual asserts that it was erroneous to have essentially dismissed their
testimony because of their lack of opportunities to observe the individual at social activities. The Hearing
Officer concluded that their testimony as a result was not relevant to whether the individual used drugs at
such activities. The individual asserts that given his family responsibilities he has not engaged in many
social activities about which any witness might testify. The individual apparently also challenges the
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Hearing Officer's general assessment of his character. The individual points out that since the loss of his
clearance, he has performed well at his position and has been a positive and productive employee at work.
The individual asserts that his positive contributions at work should be a factor considered in the decision
whether to restore his clearance.

Lastly, the individual also apparently challenges the Hearing Officer's opinion that the individual may have
been a frequent or regular user of marijuana since the individual's negative drug test in October 1992. The
individual points out that testimony from his counselor indicates that he did not meet the diagnostic
criteria for Substance Abuse or Substance Dependency, and that a continued program of regular drug
testing in the future would refute the Hearing Officer's finding. The individual also points out that he has
undergone four security clearance investigations while at his present position and none has indicated that
he has had involvement with illegal drugs.

III. Analysis

Under 10 C.F.R. § 710.28(a), either the OSA or the individual involved may file a request for review of a
Hearing Officer's opinion with the OHA Director. In considering requests for review, I generally confine
my inquiry to those issues raised in the statement or response. The regulations provide that, under limited
circumstances, I may consider additional information which was not before the Hearing Officer. 10 C.F.R.
§ 710.28(c); 10 C.F.R. § 710.29(b)(2). In the present case, neither party has submitted any additional
evidence. Accordingly, I will concentrate my focus on the contentions contained in the individual's
Statement.

A. Request for Stay of Decision

The individual has requested that he be allowed to complete a year of counseling and abstinence, the
period cited by the Hearing Officer as being necessary for rehabilitation from his recent drug use. He
apparently asks that the final determination regarding his security clearance be held in abeyance until the
completion of that one year period or that his access authorization be conditionally restored in the interim.
In support of this request, the individual draws my attention to his counselor's testimony that the individual
has less than a five percent chance of relapse for illegal drug use and to the fact that his most recent drug
test in December 1996 was negative.

I must deny this request for temporary relief. The concept of staying access authorization actions was
considered and specifically rejected on national security grounds in the Preamble of the Federal Register
Notice announcing the most recent amendments to the DOE security clearance regulations. 59 Fed. Reg.
35178, 35179 (July 8, 1994). Moreover, I have only limited discretion under 10 C.F.R. § 710.28 to allow
the record to remain open, namely to investigate a statement in the request for review or to obtain
information that is relevant to the review from either the individual or OSA. No broader purpose is
mentioned in the regulations. Clearly, the regulation contemplates neither the conditional reinstatement of
individuals who may be serious security risks nor the allowance of additional time to establish a sufficient
period of abstinence from illegal drug use. See Security Clearance Review (Case No. VSA-0018), 25 DOE
¶ 83,006 (1995). Further, holding this case in abeyance would tend to prolong the administrative review
process, thereby causing a waste of administrative resources. Id. at 86,530. Consequently, I will deny the
individual's request for interim relief.

B. Weight of Evidence to be Assigned to Testimony of Character Witnesses

I also reject as baseless the individual's arguments regarding the weight that the Hearing Officer assigned
to his two character witnesses. In the November Opinion, the Hearing Officer surmised that both character
witnesses were, in part, being offered to support the individual's claim that his only drug usage (outside
college) occurred during the cited weekend fishing trip. 26 DOE at 85,590. However, the Hearing Officer
found that both character witnesses had little current social contact with the individual and thus provided
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no persuasive evidence that the individual's recent drug use had in fact been limited to the weekend fishing
trip. Id. A review of the transcript indicates that the Hearing Officer had sufficient evidence to support
these findings. One of the witnesses testified that he called the individual "from time to time" and met with
the individual "sometimes on the weekends" but that his social interaction with the individual is "[n]ot too
often, but occasionally." Transcript of Hearing (Case No. VSO-0102) (hereinafter Tr.) at 82. The other
character witness testified that he saw the individual approximately twice a year at social events outside of
work. Tr. at 92. Given the limited amount of outside social interactions these witnesses had with the
individual, I find that the Hearing Officer correctly gave little or no weight to their testimony regarding the
issue of the frequency of drug use by the individual.

The individual asserted at the hearing and on appeal that, given his limited time for outside social
activities, these character witnesses were the best available. He claims these witnesses have the best
knowledge regarding his social activities and consequently, no unfavorable inference should be drawn
from these witnesses. See Tr. at 95-96. In response to this assertion, the Hearing Officer stated that "an
affected individual must provide convincing evidence mitigating the security concern related to illegal
drug use . . . [i]t is therefore the obligation of the individual to offer an explanation for the positive drug
test that mitigates the DOE's security concern and to establish the truthfulness of the explanation. " 26
DOE at 85,587. The Hearing Officer explained that he found "very little evidence in the record" to support
the individual's assertion of isolated marijuana use. Although the Hearing Officer found the individual's
demeanor positive, he noted the individual's self-interest and without more could not accept the
individual's assertion of only one time use. The Hearing Officer had previously advised the individual that
knowledgeable witnesses "who can corroborate his . . . use of marijuana" were critically important to his
case. 26 DOE at 85,589. He noted that the individual's wife, who presumably could best corroborate the
individual's assertions regarding his recent drug use, failed to testify at the hearing and that the individual's
failure to present his wife's testimony indicated that she may have possessed information unfavorable to
the individual. 26 DOE at 85,591. (3)

I believe that the Hearing Officer was correct in his conclusion that the individual's wife would have been
a better witness to call to corroborate the individual's claims regarding his abstention from drug use. I also
believe that it was allowable for the Hearing Officer to make a negative inference from the wife's
unavailability at the hearing. See generally 2 McCormick on Evidence § 264 (4th ed. 1992) (inference
proper if witness not called can reasonably be assumed to be favorably disposed to a party). By way of
excuse, the individual testified that his wife was not available due to a scheduling conflict with their
child's preschool. However, the Hearing Officer found that this excuse was implausible in light of the
importance of the hearing to the individual and the extensive notice given to the individual prior to the
hearing regarding the importance of witnesses for corroboration. I believe that the Hearing Officer's
analysis of the wife's unavailability to testify was reasonable. Consequently, I find that the Hearing
Officer's findings regarding the wife's failure to testify and the testimony of the character witnesses, and
his negative inference arising from the lack of witnesses supporting the individual's account of his
marijuana use, were adequately supported by the record.

C. Character and Job Performance Evidence

The individual also apparently requests that his character and job performance should be considered in the
decision to restore his clearance. In this light, the individual draws my attention to a number of work-
related projects he has accomplished since his clearance was suspended. He apparently contends that his
outstanding conduct during the stressful period of his clearance suspension should demonstrate that his
character is of a sufficient quality to hold a security clearance.

I cannot agree with the individual's arguments. Assuming the individual's work performance since the
suspension of his clearance has been superior, that fact alone would not justify reversing the Hearing
Officer's findings. Successful, even outstanding, job performance alone does not alleviate

national security concerns raised by an individual's conduct. Suitability for a security clearance assumes
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characteristics such as judgment, reliability and trustworthiness, which must be demonstrated twenty-four
hours a day. In other words, satisfactory job performance is a necessary but not a sufficient condition for
keeping a security clearance. Accordingly, the individual's work place conduct provides little evidence
regarding his suitability for a security clearance and is not sufficient in the present case to justify reversing
the Hearing Officer's recommendation against restoring his clearance. See Personnel Security Hearing
(Case No. VSO-0005), 24 DOE ¶ 82,753 at 85,530 (1995).

D. Hearing Officer's Findings Regarding the Individual's "Frequent or Regular"
Use of Marijuana

In the November Opinion, the Hearing Officer determined that the individual had not established that his
recent use was limited to the weekend fishing trip. He stated, "The individual's positive drug test in
[March] 1996 raises a strong concern that he could be a frequent or regular user of marijuana." 26 DOE at
85,591. Although the Hearing Officer did not make an explicit finding that the individual was a frequent
or regular user of marijuana, I believe that he made an implicit determination on this issue as evidenced by
his use of a rehabilitation standard for individuals where "illegal drug use is not an infrequent event." See
26 DOE at 85,592-93. In this regard, the Hearing Officer stated that the individual "may have been a
frequent recreational user of the drug [marijuana]. [U]nder these circumstances, I believe that it is
appropriate to require a full year of demonstrated abstinence by the individual in order to establish
rehabilitation." Id. at 85,593.

The individual challenges the Hearing Officer's characterization of him as a frequent or regular user of
marijuana. He draws my attention to the fact that the counselor's testimony indicated that he did not fit the
criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, 4th Edition (DSM-IV) for
Substance Abuse or Substance Dependence, and that none of his prior four security clearance
investigations discovered any evidence indicating that he was involved with illegal drugs.

After reviewing the record, I can find little evidence to support an affirmative finding that the individual
was a frequent or regular user of marijuana. Therefore, I find that this characterization of the individual's
drug use by the Hearing Officer was overstated. The Hearing Officer did note factors tending to support
that conclusion. For example, the counselor testified that individuals tend to under- report their drug use
and that it would be unusual for a one-time user to be caught with a random drug test. Further, the
Hearing Officer considered it significant that the counselor was unwilling to state that he accepted the
individual's assertion that he used marijuana on only one recent occasion. These factors provided some
basis for the Hearing Officer's view that the individual had probably used marijuana more than once.
However, on the other hand, we have the individual's assertions to the contrary and a letter from his wife
stating that she had not seen him use drugs. There is no other evidence regarding the individual's level of
drug use. I conclude that while the Hearing Officer correctly found that the individual failed to establish
one-time use, that finding in itself and the evidence in the record do not support a conclusion that the
individual was a frequent or regular drug user.

The individual himself raised the claim that he had been rehabilitated. Thus, it was understandable that the
Hearing Officer engaged in a rehabilitation analysis. However, that analysis was unnecessary as I will
explain later, in view of the Hearing Officer's conclusion that the individual had failed to mitigate the
security concerns raised by his marijuana use. Moreover, the Hearing Officer's use of a rehabilitation
analysis was based on his faulty premise that the individual was a frequent or regular user of marijuana.
Not only is there no evidence that the individual used drugs frequently; there is no evidence in the record
that he has been diagnosed with any type of substance abuse or dependence illness. In fact, the counselor
testified that the individual did not meet the DSM-IV criteria for Substance Abuse or Substance
Dependence. Tr. at 105. While the Hearing Officer cited numerous Hearing Officer opinions to support
establishing the particular standard for rehabilitation he used, almost all of these cases involved individuals
who had been diagnosed with Substance Abuse or Substance Dependence Disorders or who had been
determined to be users of alcohol habitually to excess. Consequently, I believe that the Hearing Officer's
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use of his rehabilitation analysis was inappropriate in light of the fact there had been no showing that the
individual was a frequent or regular user of marijuana or had suffered from any diagnosed substance abuse
or dependence disorder. (4)

Nevertheless, the well-developed record in this case provides more than sufficient evidence to support a
finding that the individual has failed to mitigate the security concerns raised by his marijuana use. Given
the individual's prior falsification in the PSI, discussed below, and his failure to present evidence
corroborating his claim of isolated drug use, the Hearing Officer had sufficient reason to doubt the
individual's judgment and reliability in general and his specific claims that his recent marijuana use was
limited to the weekend fishing trip and instigated solely by others. The Hearing Officer noted that the
individual failed to present testimony from any of the individuals who participated in the fishing trip
despite his urging, and that neither character witness had adequate experience with the individual in social
settings. 26 DOE at 85,589-90. The Hearing Officer also noted that the individual's description of the
circumstances regarding the use of the marijuana on the trip, and of how the marijuana was obtained, was
vague. 26 DOE at 85,592. As also described above, the Hearing Officer found it significant that the
individual failed to have his wife testify at the hearing. 26 DOE at 85,591. In addition, the Hearing Officer
found it significant that the counselor testified that persons who use drugs tend to under-report their usage
to officials and that in the counselor's opinion it was unusual for a person to use marijuana once and then
be identified in a random drug test. 26 DOE at 85,589. When these factors are added to the individual's
falsification of the PSI, they support the Hearing Officer's doubts concerning the individual's veracity as to
the extent of his recent use of marijuana.

I therefore agree that there was sufficient evidence for the Hearing Officer to find that the individual is
likely to be under reporting his recent marijuana use. Since his counseling program was also still on-going
at the time of the hearing, I believe that the individual failed to present sufficient evidence such that I can
conclude that the security concerns raised by his recent marijuana use have been mitigated. In sum, I find
that the individual has used marijuana, an illegal drug, and that the DOE has properly invoked Criterion K
and that the security concerns raised by his use of marijuana have not been mitigated.

E. Criterion L Finding

After reviewing the record, I also find that the individual provided false information at the PSI and that
DOE properly invoked Criterion L. This finding also justifies the Hearing Officer's recommendation that
the individual's clearance not be restored. The Hearing Officer based his Criterion L finding on the
grounds that until there can be reasonable assurance that the individual would not use marijuana again, a
substantial doubt exists with respect to the individual's future truthfulness regarding drug use issues. 26
DOE at 85,593. The record indicates that the individual stated three times during his PSI that his use of
marijuana during the weekend fishing trip was his first use of illegal drugs despite the fact that 13 days
prior he had told his counselor that he had used marijuana once or twice in college. Id. The Hearing
Officer clearly had sufficient ground to find that the individual had therefore given false information to the
DOE. Further, there is nothing in the record that supports a finding that the security concerns raised by that
falsification have been mitigated. While the individual's performance at work is a positive factor, his
falsification is fairly recent and a good workplace performance does not alone provide sufficient assurance
that the individual always can be counted on to provide truthful answers. Thus, I believe that the serious
security concerns raised by the individual's falsification justify the Hearing Officer's recommendation that
the individual's security clearance not be restored.

IV. Conclusion

I have thoroughly considered the record of this proceeding, including the submissions of the parties and
the evidence and testimony presented at the hearing convened in this matter. In resolving the question of
the individual's eligibility for access authorization, I have been guided by the applicable factors prescribed
in 10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the individual's access authorization
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should not be restored since I conclude that such continuation would endanger the common defense and
security and would not be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

George B. Breznay

Director

Office of Hearings and Appeals

Date: March 25, 1997

(1)"An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or clearance.

(2)In his request for review, the individual asked for an extension of the deadline for submitting the
Statement until January 31, 1997. I subsequently granted the individual's request and extended the deadline
for the submission of the Statement until January 31, 1997. See Letter from George B. Breznay, Director,
OHA, to the individual (December 23, 1996).

(3)The individual submitted a written statement from his wife regarding the events surrounding the fishing
trip and his use of illegal drugs. See Letter from individual's spouse to Hearing Officer (Case No. VSO-
0102) (October 1, 1996). The Hearing Officer, however, gave this letter little weight in light of the fact
that it was unsworn and its assertions were not subject to cross-examination. 26 DOE at 85,591. I agree
with his treatment of the letter.

(4)Even if the consideration of rehabilitation would have been appropriate, the Hearing Officer applied a
standard which I cannot endorse at this time. Specifically, in the rehabilitation analysis, the Hearing
Officer used a general standard which he described as follows: "[H]owever, where illegal drug use is not
an infrequent event, a twelve month period of abstinence is generally required to demonstrate adequate
evidence of rehabilitation and reformation. Indeed, there is a consensus among substance abuse
professionals that habitual users of marijuana and other drugs are not sufficiently rehabilitated until they
have abstained from the use of all psychoactive substances for a period of at least 12 months" (12 month
standard). 26 DOE at 85,592-93. To support this proposition, the Hearing Officer cited four Hearing
Officer opinions and the cases cited therein. Id. However, he stretched too far in applying those cases. It is
true that DOE Hearing Officers have generally required at least 12 months of abstention to find that a
frequent or habitual drug user is rehabilitated. However, each Hearing Officer in the cases cited utilized an
individual diagnostic evaluation which specified a recommended required period of abstinence for the
individual involved in the case depending on a professional's assessment of that individual's condition.
There is no testimony in the record of this proceeding, nor reference to testimony in the cases cited by the
Hearing Officer, to the effect that a consensus of professional opinion exists regarding the minimum
period of time abstinence is required to demonstrate rehabilitation. Given this, I believe the Hearing
Officer was incorrect in referring to a medical consensus regarding the required period of abstinence
needed for rehabilitation. Further, the period of abstinence necessary for rehabilitation does not appear to
be the type of fact which properly can be established through the doctrine of "official notice." See Fed. R.
Evid. 201(b) (a judicially noticed fact must be one not subject to reasonable dispute in that it is either (1)
generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be questioned).
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January 15, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: November 22, 1996

Case Number: VSA-0103

This Opinion considers a Request for Review filed by XXXXX (hereinafter referred to as "the individual")
concerning his eligibility to retain an access authorization under the regulations set forth at 10 C.F.R. Part
710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.(1)An Office of the Department of Energy (DOE) suspended the individual's
access authorization under the provisions of Part 710. The individual requested administrative review of
this action before a Hearing Officer and on October 24, 1996, the Hearing Officer assigned by the DOE
Office of Hearings and Appeals issued an Opinion that the individual's access authorization should not be
restored. On November 22, 1996, the individual filed a Request for Review of the Hearing Officer's
Opinion pursuant to 10 C.F.R. § 710.28. The Request included a statement of the issues to be reviewed
(Statement of Issues). On December 26, 1996, the DOE's Office of Safeguards and Security (OSS) filed a
response to the Statement of Issues. The Response stated that the OSS concurred with the recommendation
of the Hearing Officer, and had no additional information to submit in

this proceeding. This Opinion will therefore consider the matters raised by the Statement of Issues. For the
most part, the objections concern the weight that the Hearing Officer accorded evidence brought forward
by the individual.

I. BACKGROUND

The events leading to the present proceeding began when the individual, pursuant to a routine
reinvestigation of his eligibility to maintain a security clearance, signed and dated a standardized security
questionnaire. In connection with completing the form, he signed the following certification:

My statements on this form, and any attachments to it, are true, complete, and are made in good faith. I
understand that a knowing and willful false statement on this form can be punished by fine or
imprisonment or both. (See section 1001 of title 18, United States Code).

file:///persecc.htm#vsa0103
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The form also included the following three questions:

(A) Since the age of 16 or in the last 7 years, whichever is shorter, have you illegally used any controlled
substance, for example, . . . cocaine, . . . ?

(B) Have you ever illegally used a controlled substance . . . while possessing a security clearance; or while
in a position directly and immediately affecting the public safety?

(C) In the last 7 years, have you been involved in the illegal purchase, manufacture, trafficking,
production, transfer, shipping, receiving or sale of any narcotic, depressant, stimulant, hallucinogen, or
cannabis for your own intended profit or that of another?

(emphasis in the original). The individual answered each of these questions in the negative. Twenty-three
days later, he was arrested for possession of cocaine.

On the next working day, the individual reported his arrest to his employer's medical officer and requested
to be placed in a substance abuse treatment program. As a result of these events, a DOE Personnel
Security Specialist conducted a Personnel Security Interview (PSI) with the individual in which he was
questioned about the arrest, his past drug use and his representations in the questionnaire that he had
neither used drugs in the past seven years nor illegally used a controlled substance while possessing a
security clearance. During the PSI, the individual admitted that he had: (1) used cocaine from late 1994
until the date of his arrest; and (2) intentionally provided false information when completing his
questionnaire.

Since this interview did not resolve the security concerns raised by the individual's use of cocaine and
intentional provision of false information, his access authorization was suspended and an administrative
review proceeding was initiated. See 10 C.F.R. § 710.9. The administrative review process was
commenced by the issuance of a letter which notified the individual that information possessed by the
DOE created a substantial doubt concerning his continued eligibility for access authorization (Notification
Letter).

The Notification Letter specified three areas of derogatory information described in 10 C.F.R. § 710.8.
First, the Notification Letter presented allegations under Criterion K that the individual used cocaine. (2)
Second, under Criterion F, the Notification Letter alleged that the individual intentionally provided false
information when completing his questionnaire. (3)Third, based on the arrest for cocaine possession, the
Notification Letter charged under Criterion L (10 C.F.R. § 710.8(l)) that the individual "engaged in
unusual conduct or is subject to circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security."

At the request of the individual, a hearing was held on these matters. At the hearing, the DOE presented
one witness, the DOE Personnel Security Specialist who had conducted the individual's PSI. The
individual testified on his own behalf and called three other witnesses. The first two witnesses were his
present and past supervisors. The individual then called his substance abuse counselor (the individual's
expert or counselor) to provide both expert testimony and testimony based upon the counselor's personal
knowledge of the individual and the individual's treatment program.

II. The Hearing Officer's Opinion

After considering all the testimony given at the Hearing, as well as other information in the record, the
Hearing Officer found that the individual had not met his burden to show that restoring his clearance was
in the national interest. Specifically, he determined that the DOE's security concerns involving Criteria K,
F and L had not been resolved or mitigated.
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A. Criterion K

Noting that the individual admitted that he used cocaine on a weekly basis for a period of 15 to 18 months
previous to his arrest, the Hearing Officer found that the sole issue to be considered under Criterion K was
whether the individual had been sufficiently rehabilitated from his cocaine use to resolve the security
concerns raised in the Notification Letter. The Hearing Officer referred to the individual's assertion that he
had mitigated the DOE's security concerns under Criterion K by undergoing a chemical dependency
rehabilitation program. In support of this contention, the individual provided the testimony of his expert
witness, documentary evidence of his frequent attendance at Alcoholics and Narcotics Anonymous
meetings, selected treatment records, and his own testimony.

In his Opinion, the Hearing Officer discussed the individual's treatment in detail. He recognized that upon
his discharge from the program, the individual's prognosis was considered to be "fair to good." The
Discharge Summary stated that the individual "completed all treatment plan assignments and appeared to
gain benefit from them." The Summary went on to note:

Other good indicators of his progress in early recovery has [sic] been his attendance and participation in
12- step groups and this facility's Continuing Care Group. During this course of treatment he has been
attending AA/NA groups on the average of 7 times per week and consistently attended the weekly
continuing care group sessions.

The Hearing Officer noted that the individual also submitted an After Care Meeting Attendance Record,
showing that he attended Alcoholics and Narcotics Anonymous meetings on an almost daily basis.

The Hearing Officer also considered the testimony of the individual's expert who cited the following
factors as positive signs that the individual's recovery would succeed: (1) his recovery was internally
motivated; (2) a relative absence of external stressors; (3) his highly enthusiastic participation in his
treatment program; and (4) his frequent attendance of Alcoholics and Narcotics Anonymous meetings. The
counselor further testified that the individual's chemical dependency disorder was considered to be in
"Early Full Remission" under the diagnostic criteria set forth in the American Psychiatric Association's
Diagnostic and Statistical Manual of Mental Disorders - IV (DSM-IV) [at 178-181], because at the time
of the Hearing, the individual had not used alcohol or drugs for a period of approximately six months.

Nevertheless, the Hearing Officer concluded that the duration of the individual's abstinence was not
sufficient to resolve the serious security concerns raised by his cocaine use. He determined that given the
individual's previous history of a relapse, his cocaine use over an extended period (from 15 to 18 months),
the cocaine dependency diagnosis, and the highly addictive nature of cocaine, a finding that he had been
rehabilitated after six months would be premature.

To support this conclusion, the Hearing Officer noted that the individual testified that he had previously
tried to discontinue his cocaine use, but had eventually suffered a relapse after approximately three
months. The Hearing Officer also pointed out that a number of highly qualified expert witnesses had
testified in previous DOE Security Hearings that individuals with substance abuse disorders are not
sufficiently rehabilitated until they have abstained from the use of all psychoactive substances for a period
of at least 12 months. See, e.g., Personnel Security Hearing, Case No. VSO-0063, 25 DOE ¶ 82,789
(1996); Personnel Security Hearingg, Case No. VSO-0005, 24 DOE ¶ 82,753 (1995), affirmed 25 DOE ¶
83,013 (1995), terminated, (OSS June 7, 1995); Personnel Security Hearing, Case No. VSO-0014, 25
DOE ¶ 82,755 (1995); Personnel Security Hearing, Case No. VSO-0018, 25 DOE ¶ 82,758 (1995).

The Hearing Officer stated that this consensus is also reflected in the DSM-IV's diagnostic course
specifiers for Chemical Dependency Disorders, which distinguish between Early Remission and Sustained
Remission. Specifically, the DSM-IV states:

Because the first 12 months following Dependence is a time of particularly high risk for relapse, this

file:///cases/security/vso0063.htm
file:///cases/security/vso0005.htm
file:///cases/security/vsa0005.htm
file:///security/terminat.htm
file:///cases/security/vso0014.htm
file:///cases/security/vso0018.htm


Case No. VSA-0103, 26 DOE ¶ 83,006 (OHA January 15, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0103.htm[11/29/2012 1:30:46 PM]

period is designated Early Remission. After 12 months of Early Remission have passed without relapse to
Dependence, the person enters into Sustained Remission.

DSM-IV at 179. However, the Hearing Officer recognized that this 12-month standard is not a hard and
fast rule, and that it must be applied on a case-by-case basis in the DOE's security clearance proceedings.
Nevertheless, he pointed out that [OHA] Hearing Officers have not deviated from this standard absent
significant mitigating circumstances.

The Hearing Officer also considered testimony of the counselor to the effect that there is no clinical
significance to the 12-month standard. However, the Hearing Officer pointed out that the counselor also
testified that the longer one remains abstinent, the less likely he is to relapse, and further, citing the DSM-
IV standard, that the individual would have to abstain for a period of at least 12 months to be considered
in "full remission." In light of the weight of evidence set forth above showing that the 12-month standard
is widely recognized, the Hearing Officer stated that he was according little weight to the counselor's
testimony that there is no clinical significance to the 12-month standard.

The Hearing Officer concluded that the individual's use of a particularly addictive drug, his history of
intentionally providing false information to the DOE when his disorder was in an active state and his prior
history of relapse indicated that reducing the period of abstinence necessary to establish his rehabilitation
from 12 months to six months was not warranted. He therefore found that the individual had not mitigated
the DOE's security concerns with regard to Criterion K.

B. Criterion F

Under this criterion, DOE's security concerns are based upon the individual's admittedly intentional
provision of false information in completing his questionnaire. The individual contended that the DOE's
Criterion F security concerns were mitigated since his intentional provision of false information was
symptomatic of his chemical dependency, and that as a result of his alleged rehabilitation from chemical
dependency, such dishonest acts were unlikely to recur. However, the Hearing Officer had previously
found that the individual had not abstained from the use of psychoactive substances for a sufficient length
of time to convince him that relapse was unlikely. The Hearing Officer therefore concluded that the DOE's
security concerns under Criterion F were not mitigated.

C. Criterion L

Criterion L refers to information that an individual has "[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security." 10 C.F.R. §
710.8(l).

In the Notification Letter, DOE specified the following four security concerns to support its charge that the
individual's behavior falls within the scope of Criterion L: (i) The individual's use of cocaine; (ii) the
individual's provision of false information on the questionnaire; (iii) the individual's statement to the police
officer who frisked him on the night of his arrest that a lump in his pocket was marijuana, when in fact the
lump was cocaine; and (iv) the individual's failure to seek drug treatment until he was arrested and
concerned about the possibility of incarceration.

All of these concerns relate to the individual's chemical dependence. The Hearing Officer found that the
chemical dependency had not been in remission for a long enough time to convince him that the
individual's risk of relapse was low enough to mitigate the DOE's security concerns. Accordingly, he found
that the individual had not mitigated the DOE's security concerns concerning Criterion L. (4)

Based on the above considerations, the Hearing Officer recommended that the individual's access
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authorization not be restored.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director,
Office of Hearings and Appeals, is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
the individual, the Director, Office of Hearings an Appeals, shall render an opinion favorable to the
individual; otherwise, the Director, Office of Hearings and Appeals, shall render an opinion adverse to the
individual. 10 C.F.R. § 710.28(d). As discussed below, after reviewing the evidence submitted in this case,
I am convinced that it would not be clearly consistent with the national interest to restore the access
authorization of this individual.

As a general rule, I will not set aside findings of fact made by Hearing Officers in these types of cases
unless they are clearly erroneous, giving due regard to the fact that the Hearing Officer is in the best
position to judge the credibility of witnesses. Compare, Pullman-Standard v. Swint, 456 U.S. 273 (1982)
(Pullman) with Amadeo v. Zant, 486 U.S. 214, 223 (1988)(Amadeo), quoting Federal Rule of Civil
Procedure 52(a). See also, Helen Gaidine Oglesbee v. Westinghouse Hanford Company, 25 DOE ¶ 89,001
(1995).

The errors set forth in the Statement of Issues involve, for the most part, allegations that the Hearing
Officer failed to give appropriate weight to mitigation evidence brought forward by the individual. In cases
under Part 710, the Hearing Officer is responsible not only for considering the demeanor and credibility of
witnesses, but also for assessing the appropriate weight to be given to their testimony. Personnel Security
Review (Case No. VSA- 0049), 25 DOE ¶ 83,011 (1996). Therefore, absent some material error, I will not
ordinarily supplant my judgment for that of the Hearing Officer in such matters. Id. at 86,552.

B. Statement of Issues

After reviewing the Statement of Issues, I find that it fails to specify why any of the evidence referred to
was entitled to greater weight than that accorded by the Hearing Officer. See Personnel Security Hearing
(Case No. VSA-0014), 25 DOE ¶ 83,002 (1995). Further, upon my own review of the record and of the
Opinion itself, I see no errors in the Hearing Officer's determinations as to the weight to be accorded any
of the evidence referred to in the Statement of Issues. As discussed below, the evidence in the record was
adequately considered by the Hearing Officer. The mere fact that the individual was disappointed that the
Hearing Officer did not recommend restoration of access authorization does not mean that there was any
error on the part of the Hearing Officer with respect to the weight accorded to the evidence. With these
considerations in mind, I will turn to the specific matters raised in the Statement of Issues.

(1) The Statement of Issues first alleges that in his discussion with respect to Criterion K, the Hearing
Officer failed to give adequate weight to evidence in the record that the nature and extent of the drug use
by the individual was lighter and less aggravated, rather than heavier use under more aggravated
circumstances.

At the Hearing, the counselor did testify that the individual's drug use was lighter rather than more
aggravated. Transcript of Hearing (hereinafter Tr.) at 117. It is true that the Opinion in this case does not
specifically cite the testimony of the individual's expert to that effect. However, I find no error by the
Hearing Officer in this regard.

At the hearing, the individual's attorney posed the following question to the counselor: "In terms of the
amount and frequency and duration of drug use by [the individual], as reported to you or as received in the
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history, where does he fall in the continuum or the spectrum? Is he closer to the end of heavy user or not
as heavy user, at the time he entered treatment?" Tr. at 119 (emphasis added). The individual's counselor
replied: "Not as heavy." Id.

As is evident from the above quotation, the counselor's belief that the individual's drug use was relatively
light was not based on his own direct knowledge, but rather on what he learned from other sources. The
record itself suggests that the counselor reached his conclusions about the individual's level of drug use
based on the assertions of the individual himself. These assertions as to duration, frequency and
circumstances surrounding the drug usage have no outside, objective corroboration in the record of this
case. Therefore, it was certainly appropriate for the Hearing Officer to give no weight to the counselor's
belief on this issue, as it was based on unsupported assertions. See Personnel Security Hearing (Case No.
VSO-0094), 26 DOE ¶ 82,753 (1996).

Moreover, from my own review of the record here, I cannot conclude that the individual's drug use was
"light" for purposes of reducing the level of rehabilitation necessary to warrant restoration of the access
authorization in this case. As a rule, in proceedings under Part 710, light substance abuse is considered to
be infrequent, sporadic use over a short period of time, or use on an experimental basis. Personnel
Security Hearing (Case No. VSO-0045), 25 DOE ¶ 82,774 (1995)(use of marijuana was a solitary
occurrence without planning or forethought); Personnel Security Hearing (Case No. VSO-0074), 25 DOE
¶ 82,796 (1996)(two uses of cocaine were considered isolated and experimental).

However, in the present case the individual admittedly used cocaine on a weekly basis for a period of
approximately 18 months. Transcript of Personnel Security Interview at 10-12. Thus, the use was clearly
regular, extended, and premeditated. While such a level of use might be considered to be "light" within
the counselor's frame of reference, it is certainly not the type of use that has been considered "light" in our
security proceedings under Part 710. See Personnel Security Hearingg (Case No. VSO-0065), 25 DOE ¶
82,798 (1996). Based on these considerations, I find that the Hearing Officer was correct in his implicit
determination that this drug use pattern was not light, and in implicitly according no weight to the
assertion.

(2) The Statement of Issues next argues that in his discussion with respect to Criterion K, the Hearing
Officer failed to give adequate weight to evidence that the prognosis for the individual's recovery at the
completion of treatment was "the top ranking prognosis category customarily given by the treatment
facility, and that the prognosis was thereafter upgraded in light of the individual's continuing exemplary
participation in activities of recovery."

I see no basis for these assertions. The counselor testified that he never used the prognosis term "excellent"
and that "good" was the highest prognosis rating that he uses. Tr. at 161. The counselor further testified
that at the completion of rehabilitation, the individual's prognosis was "fair to good." Tr. at 128. (5) Thus,
contrary to the assertion in the Statement of Issues, the individual was not accorded the highest prognosis
of this treatment facility.

The Statement of Issues also asserts that the Hearing Officer improperly failed to give adequate weight to
testimony that the prognosis was upgraded. From my own review, I find that the record does not support
the allegation that the prognosis was actually ever upgraded. The following interchanges between the
individual's expert and the individual's attorney excerpted from the hearing transcript support my
conclusion:

A: On 6-12, he [the individual] was discharged from formal treatment activity and the prognosis is noted
to be fair to good, with the qualifier, in parentheses, "which will be maintained or even improved, if he
continues with his active participation in recovery [supports]."

...

Q: And the qualifier in this prognosis reflects a clinical sense that the prognosis may improve, is that
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correct?

A: Yes.

Q: Okay. And as of the current time, in light of your knowledge of [the individual's] continuing recovery
activities, would the prognosis given at that time be maintained or would it be improved or stay the same
or change, in light of his continuing recovery activities?

A: If it would change, I certainly would say that that's maybe--that maybe the word "fair" could be
eliminated and it could be "good...." Tr. at 128.

Therefore, the individual's expert did not upgrade the prognosis. He merely acknowledged the possibility
of changing the "fair to good" prognosis to "good."

In any event, even if the individual were accorded the highest prognosis rating, it still would not
necessarily mean that he had established that security concerns had been mitigated, or lead unavoidably to
such a conclusion.

Accordingly, this objection establishes no valid basis for altering any conclusion in this regard reached by
the Hearing Officer.

(3) The Statement of Issues further alleges that:

the Hearing Officer incorrectly concluded that the individual had ?relapsed' after six months; in fact the
individual had attempted to discontinue use on his own, prior to any treatment, but the individual has not
manifested any relapse whatsoever after the initiation of treatment.

This contention is totally without foundation. In his Opinion, the Hearing Officer clearly identified that the
relapse occurred during an earlier attempt at abstinence by this individual, and that it took place after a
three-month period of abstinence. Slip op. at 5,6. The individual has readily admitted this relapse. Tr. at
180-81. The Hearing Officer did not associate this earlier relapse after this three-month period of
abstinence with the more recent professional treatment program entered into by the individual, during
which there allegedly was a six-month period of abstinence. There is no evidence that the Hearing Officer
mistakenly concluded that the individual had relapsed after the beginning of his treatment program. In fact,
other sections of the Hearing Officer's Opinion indicate that he accepted for purposes of his determination
the individual's uncorroborated assertion that he had been abstinent from drugs and alcohol for the entire
six-month period since his arrest for possession of cocaine. (6) The Hearing Officer used the six-month
period as the benchmark to consider whether sufficient time had passed to find that the individual had
demonstrated rehabilitation. Slip op. at 6-7. Accordingly, I see no error whatsoever by the Hearing Officer
in connection with his finding of a prior relapse after a three-month abstinence period.

(4) Finally, the Statement of Issues alleges that in reaching his conclusions under Criteria F, K, and L, the
Hearing Officer failed to give adequate weight to the evidence of the individual's commitment, success and
participation in recovery, while according excessive weight to principles based on arbitrary lengths of time
as indications of recovery.

The Statement of Issues seems to be referring here to the fact that in determining that the individual had
not demonstrated that he was rehabilitated from drug use, the Hearing Officer found that the individual's
alleged six-month abstinence period was insufficient. As noted above, the Hearing Officer found that a 12-
month period of abstinence was necessary. The Statement of Issues seems to be implying that adhering to
this longer period is arbitrary.

The Opinion in this case provides a substantial discussion of the bases for the Hearing Officer's conclusion
that the six-month period of abstinence was insufficient in this case. The Hearing Officer clearly referred
to and expressed his admiration of the individual's commitment to addressing his chemical dependency.
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Slip op. at 5. Thus, he certainly did consider the individual's success to date with his recovery program.
Nevertheless, the Hearing Officer found that in spite of that commitment and current success, the duration
of the period of abstinence was not long enough to resolve the security concerns raised by the cocaine use.
In this regard, the Hearing Officer pointed to the prior relapse, the extended period of cocaine use, the
cocaine dependency diagnosis, and the highly addictive nature of that substance. Id.

The Statement's implication that the 12-month period of abstinence is arbitrary is without basis. As the
Hearing Officer pointed out, there is a widely-held view among substance abuse professionals that
individuals with substance abuse disorders are not sufficiently rehabilitated until they have abstained from
the use of all psychoactive substances for a period of at least 12 months. This consensus is reflected in the
American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders-IV (DSM-IV),
which specifies that the first 12 months following dependence is a time of particularly high risk for
relapse. This period is designated "Early Remission." After 12 months has passed without relapse, the
person enters "Sustained Remission."

Moreover, even the individual's expert recognized that the individual was still in the Early Remission
period, and testified that the individual would have to abstain for a period of at least 12 months in order to
be considered in full remission. Tr. at 157. Thus, not only is the 12-month benchmark widely recognized
in the mental health care community, but it was even considered a significant marker by the individual's
own counselor.

Accordingly, I cannot find that adherence to the 12-month time frame for rehabilitation was arbitrary. The
12-month period is certainly a useful and rational term of reference. The Hearing

Officer explained fully why it was appropriate to adopt that period in this case. I see no error by the
Hearing Officer in this regard.

IV. Conclusion

As is evident from the above discussion, the matters raised by the Statement of Issues indicate that the
individual strongly disagrees with the conclusions reached by the Hearing Officer. However,
dissatisfaction and disappointment do not amount to error by the Hearing Officer with respect to the
weight he accorded the evidence in this case. Although the non-prevailing party here may well disagree
with the outcome, as detailed above, there was no error in the Hearing Officer's assessment of the
evidence.

As indicated by the foregoing, it is my opinion that the individual's access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual and his counsel in
writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeal
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Date: January 15, 1997

(1)1/ An "access authorization" is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or security clearance.

(2)2/ Criterion K applies to information that the individual has: "Trafficked in, sold, transferred, possessed,
used, or experimented with a drug or other substance listed in the Schedule of Controlled Substances
established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine,
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs
in the practice of medicine, or as otherwise authorized by law." 10 C.F.R. § 710.8(k).

(3)3/ Criterion F applies to information that the individual has: "Deliberately misrepresented, falsified, or
omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive
Positions, a personnel qualifications statement, a personnel security interview, written or oral statements
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for
DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31." 10 C.F.R. §
710.8(f).

(4)The Hearing Officer made no finding regarding whether the security concerns under Criteria F and L
would have been mitigated if the individual's chemical dependency was shown to have been in remission.
In this case, I find there was no reason to reach these issues.

(5)The Hearing Officer referred specifically to this prognosis in his Opinion. Slip op. at 5.

(6)In this case, I need not review whether the individual has adequately supported this claim of a six-
month period of abstinence.
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May 15, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: March 4, 1997

Case Number: VSA-0106

This Opinion considers a Request for Review filed by XXXXXXXXXX (hereinafter referred to as "the
Individual") concerning the suspension of his access authorization, also referred to as a security clearance.
As explained below, I cannot conclude that restoring the Individual's access authorization would be clearly
consistent with the national interest.

I. Background

A. Regulatory

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
("Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material"). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an "access authorization" or a "security clearance."

B. Procedural

This case concerns the suspension of the Individual's access authorization. In March 1995, the Individual
reported to a DOE office (hereinafter referred to as "the DOE Office") that he had been arrested for
Driving Under the Influence of Alcohol (DUI). The DOE Office conducted a Personnel Security Interview
(PSI) and

requested that the Individual be interviewed by a psychiatrist (the DOE psychiatrist). The PSI and the
DOE psychiatrist's report did not resolve the security concerns of the DOE Office, which then suspended
the Individual's access authorization and issued a Notification Letter. The Notification Letter stated that
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the DOE Office possessed derogatory information indicating that the Individual

· has been, or is, "a user of alcohol habitually to excess" or has been diagnosed as "alcohol dependent or as
suffering from alcohol abuse." 10 C.F.R. § 710.8(j) (Criterion J).

· has an "illness or mental condition" which "causes, or may cause, a significant defect in judgment or
reliability." 10 C.F.R. § 710.8(h) (Criterion H).

· has engaged in "unusual conduct or is subject to any circumstances which tend to show that the
individual is not honest, reliable or trustworthy." 10 C.F.R. § 710.8(l) (Criterion L).

The Notification Letter advised the Individual of his opportunity to request a hearing before a Hearing
Officer in the Office of Hearings and Appeals (OHA) in order to resolve the cited security concerns.

The Individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE Office
called two witnesses: the DOE psychiatrist and a DOE security specialist. The Individual called four
witnesses: (i) a neuropsychologist (hereinafter referred to as "the Individual's neuropsychologist"), (ii) his
probation officer, (iii) his shift supervisor, and (iv) himself.

The Hearing Officer issued an Opinion recommending that the Individual's access authorization not be
restored. Personnel Security Hearing (VSO-0106), 26 DOE ¶ 82,767 (1997) (Hearing Officer Opinion).
The Individual filed the instant Request for Review. The Request included a Statement of the Issues to be
reviewed. The DOE Office of Safeguards and Security filed a response, stating that it concurred with the
recommendation of the Hearing Officer, and had no additional information to submit in this proceeding.

II. The Hearing Officer's Opinion

The Hearing Officer noted that the derogatory information related largely to the Individual's past alcohol
use. The Hearing Officer further found that the Individual had not met his burden of resolving the security
concerns arising from that use.

The Hearing Officer first noted that the facts concerning the Individual's alcohol consumption were largely
undisputed. The Individual had 1) a history of alcohol-related problems beginning in adolescence, 2) used
alcohol despite negative consequences on his personal life, 3) pled guilty in 1987 and 1995 to DUI
charges, 4) consumed alcohol contrary to the terms of his probation following his 1995 DUI guilty plea, 5)
made inconsistent statements concerning his alcohol use during his PSI, and 5) only recently admitted that
he was an alcoholic.

The Hearing Officer addressed the Individual's contention that he did not consume alcohol on the job or in
a manner that adversely affected his reliability and trustworthiness on the job. The Hearing Officer found
that while the Individual's job performance was a positive, mitigating factor, it was not sufficient to
overcome the security concern that excessive alcohol consumption off the job might cause him to say or
do something that would violate security regulations.

The Hearing Officer also addressed the Individual's contention that he was rehabilitated. The Hearing
Officer commended the Individual's efforts toward rehabilitation, which included a five- month period of
abstinence, participation in Alcoholics Anonymous (AA), and life-style changes. The Hearing Officer
found, however, that the five month abstinence and other efforts were not of sufficient duration to warrant
a conclusion that the Individual was rehabilitated.

Based on the foregoing, the Hearing Officer concluded that the Individual had not resolved the alcohol-
related security concerns arising under Criteria J, H, and L.(1)

III. Analysis

file:///cases/security/vso0106.htm
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A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the Individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988), quoting Federal Rule of Civil Procedure 52(a). See also Oglesbee v.
Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a hearing officer
considers the demeanor and credibility of witnesses, as well as the appropriate weight to be given to their
testimony and other evidence. Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at
86,512 (1995). Therefore, I will not ordinarily supplant my judgment for that of a hearing officer in such
matters. Id.

B. Statement of Issues

In the Statement of Issues, the Individual challenges three aspects of the Hearing Officer's Opinion. First,
the Individual contends that the Hearing Officer did not give sufficient weight to the evidence that the
Individual's past alcohol use had not affected his job performance. Second, the Individual contends that his
alcohol use did not have two of the four negative effects identified by the Hearing Officer. Third, the
Individual contends that the Hearing Officer did not give sufficient weight to certain evidence relating to
rehabilitation.

1. Evidence that the Individual's alcohol use did not affect his job performance

The Individual contends that the Hearing Officer did not give sufficient weight to evidence that the
Individual's past alcohol use had not affected his job performance. The Individual contends that this
evidence mitigates the security concerns under Criteria J, H, and L.

As stated above, the Hearing Officer specifically addressed the Individual's contention that his good job
performance mitigated or resolved the DOE's security concerns about his off-the-job alcohol use. The
Hearing Officer noted the evidence concerning the Individual's good job performance, but found that it
was not sufficient to overcome the security concern arising from his off- the-job alcohol use. The Hearing
Officer stated:

Excessive consumption of alcohol off the job raises security concerns because of the possibility that a
clearance holder may say or do something under the influence of alcohol that violates security regulations.
See Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996); Personnel Security
Hearing (Case No. VSO-0054), 25 DOE ¶ 82,783 at 85,730 (1995) (citing Cole v. Young, 351 U.S. 536,
550 n.13 (1956)). The fact that this has apparently not occurred in the past is no guarantee that it will not
occur in the future.

Hearing Officer Opinion, slip op. at 6, 26 DOE at 85,617 (emphasis added). Thus, the Hearing Officer
specifically considered and explained why he found that evidence concerning the Individual's good job
performance did not mitigate the security concerns arising from his off-the-job alcohol use.

There is no basis for the Individual's assertion that the Hearing Officer erred in his conclusion that a
security concern existed despite evidence that the Individual's off-the-job alcohol use had not affected his
work. Off-the-job excessive alcohol use entails an increased security risk. First, there is an increased risk
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that the Individual will develop on-the-job alcohol-related problems. Second, as the Hearing Officer
stated, there is an increased risk that the Individual, off the job, may compromise security by saying or
doing something while under the influence of alcohol. Thus, consistent with other security decisions, the
Hearing Officer properly found that off-the-job excessive alcohol use raised a security concern.

2. Evidence concerning whether the Individual's alcohol use had negative consequences on his personal
life

The Individual challenges two of the four findings cited by the Hearing Officer as support for the
conclusion that the Individual's alcohol dependence caused a defect in judgment under Criteria H. As
explained below, the Individual has failed to explain how this contention, even if accepted, would alter the
conclusion that there is a Criterion H security concern.

The Hearing Officer stated that it was undisputed that the Individual's alcohol dependence had caused a
defect in judgment within the meaning of Criteria H. Hearing Officer Opinion, slip op. at 4, 26 DOE at
85,615. The DOE psychiatrist referred to the following as examples of defects in judgment:

(i) the Individual's alcohol-related arrests,

(ii) the Individual's refusal to recognize that his alcohol use contributed to the breakup of his marriage,

(iii) the Individual's view that he could control his alcohol consumption, and

(iv) the Individual's use of alcohol for the wrong reasons.

Id. The Hearing Officer stated that the DOE psychiatrist's diagnosis, and underlying explanation, were
corroborated by the Individual's neuropsychologist. Id.

In his Statement of Issues, the Individual does not specifically dispute the diagnosis that he has alcohol
dependence which has caused a defect in judgment. Moreover, the Individual does not dispute two of the
four matters cited above - his two alcohol- related traffic offenses and his use of alcohol for the wrong
reasons. Instead, the Individual merely disputes that the other two matters - his refusal to recognize that
alcohol contributed to the breakup in his marriage and his view that he could control his alcohol use -
reflect a defect in judgment.

The Individual has not identified any clear error. As just indicated, the Individual does not challenge the
conclusion that his alcohol dependence has caused a defect in judgment; his own witness agrees with that
view. Because the Individual does not challenge the conclusion that his alcohol dependence caused a
defect in judgment, it simply does not matter whether the Individual agrees with every finding cited in
support of that conclusion. In any event, there is no basis upon which to conclude that the Hearing Officer
erred in the cited findings. With respect to the impact of the Individual's alcohol use on his marriage, the
Individual's ex-wife identified alcohol as one of the causes of their marital difficulties, see DOE Office
Submission dated November 1, 1996, and even the Individual concedes that his alcohol use contributed to
his failure to address his marital problems. Hearing Tr. at 241, 244-45. With respect to the Individual's
ability to control his alcohol use, the Individual admits that he could not control his off-the-job use. Id. at
240-41, 252-53. Accordingly, I find no error in the Hearing Officer's findings on these issues.

3. Evidence concerning the Individual's recent recognition of his alcohol problem and efforts toward
rehabilitation

The Individual contends that the Hearing Officer failed to give sufficient weight to the fact that the
Individual, once he admitted that he had a problem, undertook to abstain from alcohol and participate in
alcohol rehabilitation activities. The Individual contends that this evidence strongly supports his claim of
rehabilitation.
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The Hearing Officer considered various factors in determining that the Individual had not established
rehabilitation. Hearing Officer Opinion at 6-8, 26 DOE at 85,617-18. The Hearing Officer recognized the
Individual's commendable rehabilitation efforts: (i) a five-month abstinence, (ii) participation in AA, and
(iii) life style changes. The Hearing Officer concluded, however, that those efforts had not been sustained
for a sufficiently long period of time to warrant a conclusion that the Individual was rehabilitated. The
Hearing Officer relied primarily on (i) the undisputed fact that the Individual had been abstinent for only
five months, and (ii) the testimony of the DOE psychiatrist and the Individual's neuropsychologist, who
both cited one year of abstinence as a benchmark.(2)The Hearing Officer also cited the duration and
degree of the Individual's alcohol problems as support for his conclusion that the five-month abstinence
period was insufficient to support a finding of rehabilitation in this case.

There is no basis for concluding that the Hearing Officer erred in his finding that the Individual had not
shown sufficient rehabilitation. As indicated above, the Hearing Officer found that the Individual had not
been in remission for a long enough period to support a finding that he was rehabilitated. The Hearing
Officer based his finding on the testimony of two expert witnesses, as well as the duration and degree of
the Individual's alcohol- related problems. The Hearing Officer's finding was also consistent with the
widely-held view among substance abuse professionals that individuals cannot be considered sufficiently
rehabilitated until a one year period of abstinence has occurred. As we stated in another case:

This consensus is reflected in the American Psychiatric Association's Diagnostic and Statistical Manual of
Mental Disorders-IV (DSM-IV), which specifies that the first 12 months following dependence is a time
of particularly high risk for relapse. This period is designated as "Early Remission." After 12 months has
passed without relapse, the person enters "Sustained Remission."

Personnel Security Review, 26 DOE ¶ 83,006 at 86,544 (1997). See also Personnel Security Hearing
(VSO-0079), 25 DOE ¶ 82,803 (1996) (five month abstinence insufficient for rehabilitation); Personnel
Security Hearing (Case No. VSO-0031, 25 DOE ¶ 82,770 (1995) (nine month abstinence insufficient for
rehabilitation); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995) (eight month
abstinence insufficient for rehabilitation). Accordingly, I see no error in the Hearing Officer's finding.

IV. Conclusion

As is evident from the above discussion, the matters raised by the Statement of Issues indicate that the
Individual disagrees with some of the findings made by the Hearing Officer. However, those
disagreements do not evidence error by the Hearing Officer. Based on the entire record, I cannot conclude
that a grant of access authorization would be clearly consistent with the national interest. 10 C.F.R. §
710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the Individual and his counsel in
writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals
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(1)On the other hand, the Hearing Officer concluded that the Individual had sufficiently mitigated the
security concerns identified as non-alcohol related. The Notification Letter had identified depression and
other mental disorders under Criterion H as a concern, based on the Individual's interview with the DOE
psychiatrist. The Individual's neuropsychologist, who interviewed the Individual one year later and did not
find these problems, testified that the earlier diagnosis was attributable to the Individual's problems at that
time, specifically his alcohol use, divorce, and the inability to see his children frequently as a result of
their relocation with their mother to a geographically distant location. The Hearing Officer found that the
depression and other problems identified by the DOE psychiatrist were situational in nature and had been
mitigated by the passage of time. Hearing Officer Opinion, slip op. at 10, 26 DOE at 85,620.

(2)The DOE psychiatrist cited one-year or more; the Individual's neuropsychologist cited one year.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: March 13, 1997

Case Number: VSA-0113

This determination considers a Request for Review filed by XXXXX (hereinafter "the individual")
concerning his eligibility to retain a Department of Energy (DOE) access authorization under the
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material." The individual's access authorization was
suspended at the direction of the local security office under the provisions of Part 710. The individual
requested a hearing, and on February 3, 1997, the Hearing Officer assigned by the DOE Office of Hearings
and Appeals (OHA) issued an Opinion recommending that the individual's access authorization not be
restored. On March 13, 1997, the individual filed a Request for Review of the Hearing Officer's Opinion
pursuant to 10 C.F.R. § 710.28. On March 28, 1997, he filed a Statement of Issues to be reviewed. On
April 17, 1997, DOE's Office of Safeguards and Security (OSS) notified OHA that it would not file a
response to the Statement of Issues and I closed the administrative record in this case. This Opinion
considers the matters raised by the Statement of Issues.

I. Background

The individual is employed at a DOE facility. He has had a series of encounters with law enforcement
officials. In February 1990, the individual broke into his ex-wife's house and was charged with criminal
trespassing and domestic violence. In October 1990, he was charged with telephone harassment of his ex-
wife and her boyfriend. He was convicted of these charges, but certain other, related charges were
dropped. This information surfaced during a background reinvestigation and was the subject of a
Personnel Security Interview (PSI) on May 12, 1992 [hereinafter 1992 PSI]. In December 1992, the
individual hit a parked car near a hospital, was involved in an altercation with a hospital security guard,
and was arrested for driving while under the influence of alcohol (DUI). The guard initially charged the
individual with assault, but this charge was later dropped. The

individual's employer completed an arrest report the following month, but DOE never received notification
of the arrest. On October 6, 1995, the individual was stopped for a traffic violation, and a police officer
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found marijuana in his pocket. He was consequently arrested and charged with DUI, drug abuse, and other
offenses. An altercation ensued, in which the individual damaged a police vehicle. As a result of this
incident, he was convicted of DUI, assault, and criminal damaging. The individual was incarcerated for 15
days, spent 30 days under house arrest, received five years probation, and had his drivers license
suspended for one year. After reporting the incident to his employer, the individual was suspended from
his job for five months without pay, and on his return, placed in a new position that did not require access
authorization. He participated in another PSI on December 15, 1995 [hereinafter 1995 PSI]. On June 21,
1996, the individual's access authorization was suspended.

DOE initiated the administrative review proceeding by issuing a Notification Letter to the individual,
advising him that the DOE possessed information which created a substantial doubt concerning his
eligibility to maintain a security clearance. The Notification Letter charged that: (1) the individual has
been or is a user of alcohol habitually to excess within the meaning of 10 C.F.R. § 710.8 (j) (Criterion J),
(2) the individual has trafficked in, sold, transferred, possessed, used, or experimented with a drug listed
in the schedule of "Controlled Substances" as stated in 10 C.F.R.§ 710.8 (k) (Criterion K), and (3) the
individual engaged in unusual conduct and is subject to circumstances which tend to show that he is not
honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation, or duress, which may cause him to act contrary to the best interests of the national
security as described in 10 C.F.R. §710.8 (l) (Criterion L).

The DOE reached its determination to rely on Criterion J based on the individual's arrest and conviction
for DUI on October 6, 1995 and December 14, 1992, and his convictions for domestic violence-related
charges in 1990. The Notification Letter also refers to a document from the counseling center that the
individual had attended after his arrest which diagnosed (1) the individual as alcohol dependent. As for
Criterion K, the DOE reached its determination based on the fact that marijuana was found in the
individual's pocket during his 1995 arrest and the individual's statements in the 1995 PSI. The DOE
reached its determination on Criterion L based on the individual's signature on a drug certification, the
individual's record of drug and alcohol-related offenses, the individual's admission during the 1995 PSI
that he had marijuana on his person when stopped by the police, and his arrest on several domestic
violence charges while undergoing a divorce in 1990.

At the request of the individual, a hearing was convened. The individual testified in his own behalf and
presented three other witnesses: two supervisors and an acquaintance. DOE presented a state trooper as its
only witness.

II. Hearing Officer's Opinion

A. Criterion J

The Hearing Officer concluded that under Criterion J the individual has been a user of alcohol habitually
to excess. This finding was based on the individual's "history of alcohol consumption as recorded in the
1992 and 1995 PSIs and the two DUI arrests within a period of three years." Personnel Security Hearing
(Case No. VSO-0113), 26 DOE ¶ 82,768 (1997) [hereinafter Opinion] at 85,624. Even though the
individual denied that he was intoxicated at the time of his October 6, 1995 DUI arrest, there was
uncontroverted evidence on the record that he had been drunk while operating a motor vehicle. The
arresting officer testified that the individual failed divided attention tests and a breathalyser test. Id.

After considering the record, the Hearing Officer found no mitigation of the security concerns raised by
the individual's history of drinking habitually to excess. Opinion at 85,625. The Hearing Officer gave three
reasons for his conclusion. First, he found that the individual's failure to follow two major tenets of the
Alcoholics Anonymous program (in which he enrolled after his second DUI arrest) undercut his claims of
rehabilitation.(2) Second, the Hearing Officer was not persuaded by the individual's assurances that no
more incidents would result from his drinking since he had made similar promises in 1992 and
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subsequently was arrested twice for driving while intoxicated. Finally, the Hearing Officer noted that the
individual had not been able to abstain from alcohol despite stating in his 1995 PSI that he would like to
do so. Id.

B. Criterion K

At the hearing, the individual testified, and an acquaintance corroborated, that the marijuana found in the
individual's pocket during his 1995 arrest did not belong to the individual. The Hearing Officer found the
acquaintance to be a credible witness. Opinion at 85,625. Both men testified that the acquaintance left the
drugs in the individual's car by mistake when the individual gave him a ride home. Five minutes after the
individual found the marijuana and placed it in his pocket, he was stopped by the police for a traffic
violation and arrested. Id. The Hearing Officer considered the evidence and found that the testimony was
sufficient to "mitigate the security concerns that marijuana possession normally raises." Id. at 85,626. The
OSS has not challenged the Hearing Officer's Opinion on the marijuana charge.

C. Criterion L

Under this criterion, the record contains evidence that the individual had engaged in unusual conduct (e.g.,
breaking into his ex-wife's house, harassing his ex-wife and her boyfriend over the telephone, threatening
a police officer, damaging a police car). The local DOE security office alleged, and the Hearing Officer
concluded, that the unusual conduct indicated that he was "unreliable and untrustworthy" under Criterion
L.(3) The Hearing Officer also concluded that the individual did not mitigate the security concerns raised
under this criterion simply by asserting that the lessons he learned from his divorce and his participation in
a counseling program have taught him how to maintain self-control. Rather, the Hearing Officer found
that even though the domestic violence arrests occurred six years ago, they were "part of a pattern of
drinking and admitted threatening behavior over the last seven years." Opinion at 85,627.

The Hearing Officer found a similar pattern to exist in connection with the allegations of physical
violence in the domestic violence incidents that took place in 1990 and in the DUI incidents that occurred
in 1992 and 1995. Even though the individual noted that the domestic violence arrests occurred six years
ago, and claimed not to have physically assaulted his wife, the Hearing Officer found it "more likely than
not that some type of violence or threat of violence occurred between the individual and his wife."
Opinion at 85,627. Because the individual was charged with assault following DUI arrests in 1992 and
1995, after claiming to have learned a lesson from the domestic violence charges in 1990, the Hearing
Officer concluded that the individual "has been clearly unable to control his behavior and therefore shown
himself unreliable and untrustworthy." Id. Therefore, he found that the individual failed to mitigate the
charges under Criterion L. Id.

Because the individual failed to mitigate the security concerns surrounding violations of Criterion J and
Criterion L, the Hearing Officer recommended that the individual's access authorization not be restored.
Opinion at 85,628.

III. Statement of Issues

On March 28, 1997, the individual submitted a Statement of Issues on which I will focus my review of
this case. He argues that (1) he has not used alcohol habitually to excess, and (2) there is no proof of many
allegations of unusual conduct. The individual also claims that testimony presented during the hearing
reflects mitigating factors which should favorably resolve DOE's security concerns regarding his eligibility
for access authorization. As mitigating factors, he emphasizes the absence of a professional diagnosis of
alcoholism, his successful completion of a counseling program, the stress caused by an event "unlikely to
occur in the future," i.e., his divorce in 1990, and his good conduct since the 1995 DUI. For the reasons
explained below, I have concluded that the evidence presented is insufficient to eliminate the security risks
found in this case, and the individual's access authorization should not be restored.
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A. The Individual Has Not Used Alcohol Habitually To Excess

The individual contends that he "has not used alcohol habitually to excess and, in any event, has shown
adequate evidence of reformation." Statement at 14. In his statement, the individual attempts to minimize
the significance of his two DUI arrests by stating that the two incidents were "three years apart and entirely
unrelated." Id. He also insists that, contrary to the Opinion, he has not admitted to an alcohol problem but
in fact has "lived up to his intentions to use alcohol responsibly." Id. at 18.

While the individual has not been diagnosed as alcohol dependent or as suffering from alcohol abuse, no
professional diagnosis is required according to Criterion J if there is relevant derogatory information that
the individual has been, or is currently using alcohol habitually to excess. A habit is defined as "a
customary practice or pattern," Webster's New Riverside University Dictionary 557 (1988), and I find on
the basis of this record that this individual has demonstrated a pattern of drinking to excess in response to
his personal problems. See 1992 PSI at 14, 16 (drinking before breaking into ex-wife's house); 1992 PSI at
24 (drinking due to stress of divorce); Tr. at 130 (drinking upon discovering his wife's affair); Tr. at 125
(admitting to excessive drinking due to depression); Tr. at 94-96 (drinking because of depression over
break-up with girlfriend). This behavior demonstrates his emotional reliance over an extended time period
upon alcohol, a possible sign of alcoholism. See Personnel Security Hearing (Case No. VSO-0043), 25
DOE ¶ 82,777 (1995). Despite the problems resulting from his drinking, the individual continues to
consume alcohol, often drinking whiskey twice a month and beer three to four times per month. 1995 PSI
at 20-25; Tr. at 175-177. He was arrested and convicted twice for DUI within three years, which is
significant notwithstanding the fact that he denies that he was intoxicated. Tr. at 105. Reviewing the record
before me, I find a common-sense basis for concluding that the individual has a pattern of drinking
alcohol habitually to excess. See, e.g., Personnel Security Hearing (Case No. VSO-0106), 26 DOE ¶
82,767 (1997); Personnel Security Hearing (Case No. VSO-0120), 26 DOE ¶ 82,772 (1997); Personnel
Security Hearing (Case No. VSO-0068), 25 DOE ¶ 82,804 (1996) (multiple DUIs supporting diagnoses of
alcohol dependence or habitual use).

I turn now to the issue of mitigation. First, the individual argues that the two DUIs were three years apart,
unrelated, and not part of a pattern of excessive alcohol use. I do not agree that the passage of time
between the incidents supports his claim that they are "unrelated." Rather, I find that the incidents are
related because of their similarity, since both involved irresponsible use of a motor vehicle and episodes
of violent conduct that occurred when the individual was intoxicated from drinking too much alcohol. (In
addition, even though not included in DOE's allegations under Criterion J, at least one domestic violence
episode also occurred after the individual had been drinking. See 1992 PSI at 14-17.) Therefore, I find no
mitigation based on the timing of the incidents, and conclude that these incidents confirm this individual's
pattern of habitually drinking alcohol to excess.

As evidence of reformation, the individual submits that since the 1995 arrest he has avoided subsequent
alcohol-related problems and attended a counseling program (on the advice of his lawyer) that included
Alcoholics Anonymous (AA) sessions. Statement at 16; Tr. at 140-143. It is commendable that the
individual has had no reported alcohol-related problems since October 1995. However, I am not convinced
that this individual has reformed when he testifies that he "limits" his intake to two to four drinks at a
time. Tr. at 175-177. In 1992, the individual stated that he would not drive if he had consumed over two or
three beers. 1992 PSI at 25. Seven months later, he was arrested on his first DUI charge. The individual
testified that the three-month counseling program in which he was enrolled taught him not to use alcohol
to solve his problems, and he admitted that alcohol was his "biggest problem." Tr. at 142. However, even
though the AA portion of the program recommended abstinence, he continued to drink because he did not
consider himself an alcoholic. Tr. at 169-170; 1995 PSI at 29. Thus, I cannot find that this program has
reformed the individual. The AA program requires total abstinence. Personnel Security Hearing (Case No.
VSO- 0120), 26 DOE ¶ 82,772 (1997); Personnel Security Hearing (Case No. VSO-0043), 25 DOE ¶
82,777(1995) (explaining importance of abstinence in AA programs). Moreover, despite completion of his
attendance at the program, only the imminent threat of losing his job has recently moved the individual to
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promise to stop drinking. Statement at 18 n.8.

In a previous case, I found adequate evidence of reformation where an individual demonstrated he
underwent a substantial period of time, i.e., six years, without drinking to intoxication or being arrested for
DUIs. See Personnel Security Review (Case No. VSA-0008), 25 DOE ¶ 83,001 (1995). However, I do not
find those factors present in this case. In addition, I cannot, as the individual asks, rely on his "efforts and
conduct over the past year and a half" to mitigate any security concerns. Statement at 18. The individual
expressed similar assurances in the 1992 PSI, but was subsequently arrested twice in three years for DUI.
1992 PSI at 30. Thus, I seriously question the depth of the individual's commitment to stop drinking and
agree with the Hearing Officer that the individual has not presented adequate evidence of reformation.

B. Not All Of The Unusual Conduct Was Proved

The individual submits that there is inadequate proof of nearly all of the unusual conduct alleged in this
case. Statement at 18. He also argues that any substantiated unusual conduct has been mitigated by the
circumstances under which it occurred, and by his subsequent behavior. Statement at 18. However, as
explained below, I find that there is sufficient evidence in the record to support the charges under Criterion
L.

Even if two domestic violence charges were dropped in 1990 and the hospital guard dropped the assault
charge in 1992, as he contends is true, there is still more than enough uncontroverted derogatory
information in this case to raise security concerns about the individual's conduct. The other domestic
violence incidents that resulted in convictions tend to show that the individual is not reliable or
trustworthy. He agreed to move out of the home that he shared with his wife, but then broke in during her
absence to search for proof of an affair. Tr. at 129-130. He was also convicted of harassing his wife on the
telephone. Behavior of this type is a serious matter. In previous cases, OHA has found that a domestic
violence arrest demonstrates that an individual cannot control his behavior under stressful circumstances, a
cause for concern where national security is involved. See Personnel Security Hearing (Case No. VSO-
0118), 26 DOE ¶ 82,769 (1997). In addition, both DUI arrests involved violence or physical assault. The
individual admitted that he struck the hospital guard immediately prior to his 1992 DUI arrest. The 1995
DUI arrest resulted in a physical assault on two state troopers and a patrol car, and threats on the lives of
the officers and their families. Prior decisions concluded that a DUI demonstrates a security concern under
Criterion L due to reckless behavior and a serious lack of judgment. See Personnel Security Hearing (Case
No. VSO-0118), 26 DOE ¶ 82,769 (1997); Personnel Security Hearing (Case No. VSO-0096), 26 DOE ¶
82,756 at 85,541 (1996). I agree with the Hearing Officer that these incidents show that the individual is at
risk of being unable to control his behavior. This lack of control shows the individual to be unreliable and
untrustworthy. Opinion at 85,627. Therefore, I conclude that these incidents constitute "unusual conduct"
within the meaning of Criterion L.

The individual has not presented any convincing evidence of mitigation. He argues that (1) the domestic
violence incidents occurred six years ago, (2) he terminated a serious romantic relationship peacefully in
1995, and (3) the alcohol counseling program has changed his behavior since there have been no unusual
incidents since 1995. The argument that based on these factors he no longer presents a security risk must
be rejected. First, there have been two violent incidents (the DUIs) since the domestic turmoil in 1990.
Second, even though the 1995 break-up with the individual's girlfriend may have been peaceful, the 1995
DUI arrest followed a bout of excessive drinking which the individual attributes to his unhappiness over
the end of the relationship. Tr. at 94. Finally, I am not sufficiently persuaded by the individual's assurances
of reformation. See Section III A, supra. He assured DOE in 1992 that he learned a lesson from his 1990
domestic violence arrests, yet two DUI arrests later serious security concerns raised by his unusual conduct
are before the Department again. Considering the likelihood of recurrence, in light of his history of arrests
for drinking and violence, I conclude that the risk that this individual will be unable to control his behavior
in the future is unacceptably high. Taking into account the frequency and recency of his conduct, the
absence of rehabilitation, and the likelihood of continuation or recurrence, I agree with the Hearing Officer
that the individual has failed to demonstrate circumstances that would satisfactorily mitigate the charges
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under Criterion L.

IV. Conclusion

I have thoroughly considered the record of this proceeding, including the submissions of the parties and
the testimony presented at the hearing convened in this matter. In resolving the question of the individual's
eligibility for access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. §
710.7 (c). I conclude that the Hearing Officer properly found that security concerns existed with respect to
Criteria J and L. Moreover, I find that there is insufficient evidence of mitigating factors to restore the
individual's clearance. For the reasons explained above, I find that the individual has not furnished
evidence that restoration of his clearance would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27 (a). Accordingly, it is my opinion that
access authorization should not be restored.

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 2, 1997

(1)The DOE does not allege that this report meets the alternative standard in § 710.8(j) that an individual
be diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist
as "alcohol dependent or suffering from alcohol abuse."

(2)The two tenets are: (1) to admit to a drinking problem, and (2) to abstain from drinking.

(3)The Notification Letter also stated that the individual was arrested for possession of marijuana despite
having signed a drug certification. As explained above, the Hearing Officer found that the individual had
mitigated the security concerns surrounding the possession of marijuana, and I find no error in that
conclusion. Opinion at 85,626.
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June 16, 1997

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date Filed: April 1, 1997

Case Number: VSA-0114

This Opinion concerns a Request for Review filed by XXXXXXXXXXX (the "Respondent") regarding his
eligibility to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." On March 5, 1997, a Hearing Officer from the Office of Hearings and Appeals (OHA) of the
Department of Energy (DOE) issued an opinion recommending against restoring the Respondent's access
authorization. On April 1, 1997, the individual filed a Request for Review of the Hearing Officer's Opinion
pursuant to 10 C.F.R. § 710.28. On April 22, 1997, he filed a Statement of Issues to be reviewed. On April
25, 1997, DOE's Office of Safeguards and Security (OSS) notified OHA that it would not file a response
to the Statement of Issues and I closed the administrative record in this case. This Opinion considers the
matters raised by the Statement of Issues.

I. Background

The Respondent is employed by a DOE contractor. On October 26, 1995, the local DOE security office
conducted a personnel security interview in which the Respondent provided information which created a
substantial doubt regarding his eligibility for access authorization. The DOE asked the Respondent to
undergo a mental examination by a DOE consultant psychiatrist, which took place in December 1995. The
DOE psychiatrist concluded that the Respondent had a personality disorder that caused a significant defect
in the Respondent's judgment and reliability. As a consequence, the local DOE security office suspended
the Respondent's access authorization and obtained authority from the OSS to initiate an administrative
review proceeding.

The DOE commenced the administrative review proceeding on August 8, 1996 by issuing a Notification
Letter to the Respondent. The Notification Letter states that the individual has an "illness or mental
condition of a nature which, in the opinion of a board-certified psychiatrist . . .

causes, or may cause, a significant defect in judgment or reliability." The DOE psychiatrist's conclusion
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regarding the Respondent's mental condition raises a security concern under 10 C.F.R. § 710.8(h)
(Criterion H). In addition, the Notification Letter states that the DOE uncovered derogatory information
which indicated that the Respondent has engaged in unusual conduct tending to show that he is not honest,
reliable, or trustworthy. See 10 C.F.R. § 710 .8(l) (Criterion L). According to the Notification Letter, the
DOE reached this determination based on the following information: (i) the Respondent disclosed two
extra-marital sexual relationships to an Office of Personnel Management (OPM) investigator, but failed to
disclose a third relationship; (ii) the Respondent engaged in sexual activities outside of his marriage for a
ten year period and during that period he kept these activities secret from his wife; (iii) the Respondent
failed to properly disclose his past use of illegal drugs on a supplemental security report he filed with his
DOE contractor employer and (iv) the Respondent attempted to keep his use of alcohol secret from his
wife. See Notification Letter, "Information Creating a Substantial Doubt Regarding Eligibility for Access
Authorization," at 2-4.

After receiving the Notification Letter, the Respondent requested a hearing to respond to the DOE's
allegations. The DOE transmitted the Respondent's Request for a Hearing to OHA on September 23, 1996,
and I appointed a Hearing Officer who convened a hearing on this matter.

During the hearing, the Respondent asserted that he is mentally fit to maintain his access authorization. He
also claimed that he has become a better person by attending therapy sessions, improving his
communication skills and making serious efforts to reform his behavior. In addition, during the hearing,
the Respondent stated that he had contacted a psychiatrist to perform an evaluation of his mental
condition. However, according to the Respondent, due to scheduling difficulties, the psychiatrist was
unable to conduct an evaluation to submit as evidence at the hearing. Therefore, the DOE consulting
psychiatrist's diagnosis and testimony were unchallenged. Since the end of the hearing, however, the
Respondent has been able to obtain an evaluation from his psychiatrist. In his request for review, the
Respondent has submitted this evaluation as new evidence to support his claim that he is mentally fit to
maintain his access authorization.

II. The Hearing Officer Opinion

After considering all the relevant information, the Hearing Officer issued an Opinion in which he found
that the derogatory information set forth in the Notification Letter raised legitimate security concerns
which the Respondent failed to mitigate. Personnel Security Hearing, 26 DOE ¶ 82,770 (1997). With
respect to Criterion H, the Hearing Officer found that the Respondent failed to mitigate the DOE security
concerns because he failed to present any evidence to controvert the DOE consulting psychiatrist's
diagnosis and testimony. Id. In addition, the Hearing Officer found that the Respondent's failure to divulge
to the OPM investigator his past drug use and a third extra-marital sexual relationship called into question
his honesty, reliability and trustworthiness under Criterion L. Id. The Hearing Officer also found that the
Respondent was not rehabilitated with respect to his dishonesty in his marriage and in his dealings with
others. Based on these factors, he concluded that there continues to be a security concern that the
Respondent will likely engage in further deceptive behavior. Therefore, the Hearing Officer concluded that
the Respondent failed to show that restoration of his access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.

III. The Request for Review

Under 10 C.F.R. § 710.28(a), either the Office of Security Affairs or the individual involved may file a
request for review of a Hearing Officer's opinion with the Director of the Office of Hearings and Appeals.
The regulations provide that (i) the party seeking review must file a statement with the OHA identifying
the particular issues on which it wishes me to focus my review and (ii) the other party may file a response
to that statement. 10 C.F.R. §§ 710.28(a) and (b). The regulations also permit me to accept submissions
that are relevant to my review from either the individual or the Office of Security Affairs. 10 C.F.R. §
710.28(c).
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As noted above, the Respondent has submitted a new and favorable psychiatric evaluation conducted after
the hearing by a psychiatrist he retained. The Respondent contends that he is rehabilitated from the mental
disorder that led the DOE psychiatrist to conclude the Respondent's judgment and reliability were
impaired. The Respondent further asserts that he now has a better relationship with his wife, has become a
better person and intends to continue to be honest and trustworthy in his dealings with others. See
Statement at 2.

IV. Analysis

The Respondent relies on his psychiatrist's report to support his claim that he no longer has a mental
condition that adversely affects his judgment and reliability. He attributes the late submission of this
favorable evidence to scheduling difficulties and his psychiatrist's recent illness, and claims that she was
unable to prepare a written evaluation until three weeks after the issuance of the Hearing Officer's
Opinion. "Whenever reasonably possible," it is preferable for an important witness like the Respondent's
psychiatrist to testify in person during the hearing and be subject to cross-examination. See 10 C.F.R. §
710.26(d). While that did not happen in this case, it appears that the Respondent made a sincere effort to
obtain a timely evaluation from his psychiatrist. I have therefore considered her report, despite its
tardiness, in reaching a recommendation on the merits of the present review. As explained below,
however, the late submission of the new psychiatric report does not affect the ultimate outcome of this
case.

A. Whether the Respondent is Rehabilitated or Reformed from a Mental Illness as
Diagnosed by DOE's Consulting Psychiatrist

After reviewing the above-mentioned psychiatric evaluation submitted by the Respondent's psychiatrist,
and the Hearing Officer's Opinion in this case, I find that the Respondent's most recent psychiatric
evaluation provides a sufficient basis for reversing the Hearing Officer's Opinion with respect to Criterion
H.

On the basis of information supplied to him by DOE and his examination of the Respondent on December
4, 1995, the DOE consulting psychiatrist concluded that the Respondent had a mental condition, a
personality disorder, that caused a significant defect in judgment and reliability. During the hearing, the
DOE consulting psychiatrist described the Respondent as follows:

I see him as a mixture of a narcissistic personality, a dependent type personality, avoidant type
personality, and I think he has compulsive obsessive defense mechanisms, meaning that

when things are not working well for him I think he becomes very obsessed about certain things and will
absolutely miss the big issues and focus in on the little things.

Personnel Security Hearing, 26 DOE ¶ 82,770 at 85,642 (1997), citing Hearing Transcript at 104.

The DOE consulting psychiatrist stated that those personality traits were likely to cause a defect in the
Respondent's judgment. See Hearing Transcript at 122. As examples, he cited the Respondent's prior
undisclosed affair and failure to disclose his prior drug use as evidence of defective judgment. Id. at 123.
For these reasons, the DOE consulting psychiatrist concluded that the Respondent's personality disorder
could only be treated by undergoing long term therapy. Id. at 133.

According to the Respondent's statement, his psychiatrist conducted an evaluation of him on January 21,
1997. See Psychiatric Report at 1. In preparation for the Respondent's evaluation, his psychiatrist stated
that she reviewed the DOE consulting psychiatrist's report, which included the results of the Respondent's
psychological testing. Id. In addition, she states that the Respondent provided her with a copy of the
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hearing transcript and that she interviewed the Respondent and his wife for one and a half hours. Id.
Moreover, the Respondent's psychiatrist states that she has seen the Respondent on at least two other
occasions. Based on her recent examination and observations of the Respondent, she reached the
following conclusion:

His [the Respondent's] thought processes were free of psychotic symptoms or rumination. His thought
content was appropriate and relevant to the interview. The relationship between the patient and his wife
was observed and they appeared to be relaxed and exchanging information easily. His judgment and
insight was good at the time of my interview. His impulse control was felt to be improved tremendously to
a good situation.

Psychiatric Report at 2.

The Respondent's psychiatrist concluded that "[the Respondent] does not meet the criteria for any single
personality disorder, and that he has been in remission of psychiatric problems without the use of
medication for a long enough time to provide a reasonable degree of certainty that he is not going to have
a relapse." Id. In her opinion, she also found that the Respondent has undergone sufficient counseling "to
be considered effective as the rehabilitation process." Id. at 3. For example, the Respondent's psychiatrist
noted that the Respondent has engaged in marital therapy sessions with two separate therapists, in addition
to receiving counseling from his church Bishop for at least 30 to 40 sessions. For these reasons, the
Respondent's psychiatrist found that the Respondent has been rehabilitated from the personality disorder
that was diagnosed in 1995.

Under the Part 710 regulations, the Hearing Officer is directed to make a common-sense judgment
whether restoring access authorization "would endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). See also Personnel Security Hearing
(Case No. VSO-0044), 25 DOE ¶ 82,780 (1995), aff'd, Personnel Security Review (Case No. VSA-0044),
25 DOE ¶ 83,007 (1996). In his Opinion, the Hearing Officer made a judgment with respect to Criterion
H. He found that the DOE consulting psychiatrist's diagnosis and testimony were unchallenged and
therefore concluded that the Respondent had failed to mitigate the Criterion H security concern. However,
the favorable psychiatric evaluation conducted by the Respondent's psychiatrist is significant evidence that
the Respondent no longer has a mental condition that adversely affects his judgment.

I am persuaded by the fact that the Respondent's psychiatrist, who has been treating the Respondent since
1994, is of the opinion that the Respondent has been rehabilitated through his use of various therapeutic
regimens. For example, the Respondent's psychiatrist reports that the Respondent has engaged in multiple
marital therapy sessions, as well as many counseling sessions with his Bishop. Based on my review of the
new, thorough report by the Respondent's psychiatrist, I find her evaluation of the Respondent to be
convincing. I find that the conclusion reached in her recent report, i.e., that he is in remission, should be
entitled to more weight than the DOE consulting psychiatrist's report, because the report is a thorough,
comprehensive evaluation of the Respondent's current condition. See Personnel Security Hearing, (Case
No. VSO-0027), 25 DOE ¶ 82,764 (1995) (Hearing Officer agreed with more recent psychiatric evaluation
which concluded that individual's formerly pathological mental condition was in remission). It is also
significant to note that the OSS was served with a copy of this report and elected not to challenge any
aspect of it. On the strength of the newly tendered evidence, I find that the security concern raised by the
DOE with respect to Criterion H has been satisfactorily resolved and I will reverse the Hearing Officer's
Opinion with respect to his finding on Criterion H.

B. Whether the Respondent Has Mitigated the DOE's Security Concern Raised
Under Criterion L

The Respondent maintains that he has mitigated the DOE's security concern raised under Criterion L,
which refers to the presence of information that tends to show an individual has "[e]ngaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable or
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trustworthy." 10 C.F.R. § 710.8(l). As stated earlier, the DOE referred to four kinds of behavior by the
Respondent as raising a concern that the Respondent is not honest, reliable or trustworthy. These include
the Respondent's failure to disclose significant derogatory information to his DOE contractor employer and
to the OPM investigator, and the Respondent's pattern of secretiveness and deception in his marriage.

In his statement, the Respondent contends that he has improved his communication skills and now has a
better relationship with his wife. He further contends that he has "every intention of continuing to be
honest and trustworthy with his dealings at home and work." Statement at 2. In addition, the Respondent
states that he is willing to see a psychiatrist or pastoral counselor on a frequent basis in order to convince
the DOE that he is a better person. Id. The Respondent has made these precise arguments before, and they
were considered and ultimately rejected by the Hearing Officer.

The ultimate issue in this case is whether restoring the access authorization of the Respondent "would
endanger the common defense and security and would be clearly consistent with the national interest." 10
C.F.R. § 710.7(a). In considering this issue, the Hearing Officer found that "the individual's failure to
divulge his past drug use and provide a complete account about extra-marital relationships to the OPM
investigator indicate outright dishonesty." Personnel Security Hearing, 26 DOE ¶ 82,770 at 85,640. He
further opined that if the DOE is unable to rely on information that the Respondent provides, it is
impossible to trust the Respondent to follow security rules and regulations. Id. With respect to the
Respondent's pattern of deceptiveness in his marriage, the Hearing Officer considered the testimony of the
Respondent's wife and his Bishop (a leader in the Respondent's church) to determine whether the
Respondent has mitigated the security concern about his history of deceptive behavior. Although the
Respondent's wife stated that she believes that the Respondent has worked to improve their relationship,
she testified that she was uncertain whether he would return to his former deceptive behavior. Id. citing
Hearing Transcript at 80 and 81.

The Hearing Officer found that while the Bishop testified about how the Respondent had obtained
treatment for his pattern of dishonesty, there was no testimony, from the Bishop or anyone else familiar
with the Respondent, "regarding the efficacy of the Bishop's counseling on the individual's secretive
behavior pattern." Id. The Respondent's dishonest behavior was not trivial, and it took place over a period
of many years. He engaged in extra-marital sex for ten years, he lied to his wife about these sexual
activities and his drinking, he withheld information from his employer about his illegal drug use, and he
failed to disclose one of three admitted extra-marital affairs to the OPM investigator. Notification Letter at
2-4. The Hearing Officer's conclusion that the Respondent has not mitigated his pattern of deceptive
behavior is supported by his overall impression of the Respondent's behavior at the hearing. For example,
the Hearing Officer noted a lack of candor in the Respondent's responses to several questions. Personnel
Security Hearing, 26 DOE ¶ 82,770 at 85,642 (1997). The Hearing Officer elaborated further by stating
that "without expert testimony concerning the efficacy of the treatment received, I find the individual has
failed to bring forth any credible evidence to convince me that the treatment he received has mitigated the
security concern relating to dishonesty in dealing with others." Id.

Although the Respondent claims he has worked on becoming more honest with others, and claims to have
substantially improved his relationship with his wife, I do not find that these changes are significant
enough to convince me that the Respondent has reformed his long-established pattern of deceptive and
dishonest behavior. In contrast to the new evidence about the Respondent's mental condition, no new
evidence on this issue is included in the Respondent's post-hearing submissions. Thus, I find nothing in the
record that would lead me to disturb the Hearing Officer's conclusion concerning the Respondent's honesty
and trustworthiness. Moreover, I will defer to the Hearing Officer's overall impression of the Respondent's
demeanor during the hearing on this matter.

It is important to note that the Respondent has a long history of being dishonest in his dealings with
others. Although it is commendable that the Respondent has tried to improve his behavior, I find it
especially significant that even the Respondent's wife is still uncertain whether the Respondent will return
to his former deceptive behavior. See Personnel Security Hearing (Case No. VSO-0001), 24 DOE ¶
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82,751 (1994) (individual's pattern of dishonesty casts serious doubts on the individual's reliability and
judgment); Personal Security Hearing, (Case No. VSO-0125), 26 DOE ¶ 82, 774 (1996) (individual's
pattern of falsification and dishonesty tends to show he is not honest, reliable or trustworthy). The DOE
personnel security program is based on trust, and this Respondent has a decade-long history of dishonest,
untrustworthy behavior. Therefore, I find that the Respondent still poses an unacceptable security risk.

Even if the Respondent's personal psychiatrist does not believe that he has a current, active mental
disorder, I am still not persuaded that the Respondent's deceptive behavior will not recur. I reach this
conclusion because there is no specific evidence from either psychiatrist that the Respondent's dishonesty
was caused by a mental disorder. Rather, the evidence in the record indicates that the Respondent's
dishonest behavior was one of many observations cited by the DOE psychiatrist to support the original
diagnosis of a mental disorder. It is clear that one does not have to have a mental disorder to engage in
deceptive behavior.

Based on the foregoing, I find that the Hearing Officer properly found that the Respondent failed to show
he has reformed his long-standing pattern of deceptive behavior. Based on the Respondent's history, I find
there is an unacceptably high risk that he is likely to be dishonest, unreliable or untrustworthy in the
future. Therefore, with respect to Criterion L, I affirm the Hearing Officer's recommendation that the
Respondent's access authorization should not be restored.

V. Conclusion

I have carefully considered the record of this proceeding, the Opinion of the Hearing Officer and the
matters raised by the Respondent in his Request for Review. In resolving the question of the individual's
eligibility for access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. §
710.7(c). I find that the Opinion reflects "a comprehensive common-sense judgment made after
consideration of all relevant information" and accordingly should not be disturbed with respect to
Criterion L set forth in the Notification Letter. I find further that the DOE security concerns raised with
respect to Criterion H have been satisfactorily resolved by the recent psychiatric report submitted by the
Respondent. However, based upon the foregoing, it is my opinion that the individual's access authorization
should not be restored since I am unable to conclude that, with respect to Criterion L, such restoration
would not endanger the common defense and security and would be clearly consistent with the national
interest.

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 16, 1997
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June 9, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

OPINION OF THE DIRECTOR

Case Name: Personnel Security Review

Date Filed: March 18, 1997

Case Number: VSA-0118

I. PRELIMINARY STATEMENT

This Opinion considers a request filed by XXXXXXXXXXXXX (the individual) for review of a
determination issued by a Hearing Officer on February 7, 1997, under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." Personnel Security Hearing, Case No. VSO-0118, 26 DOE ¶ 82,769 (1997)
(Hearing Officer's Opinion).

The Hearing Officer I appointed to hold the Hearing in this matter recommended against the restoration of
the individual's access authorization. He determined that the individual has been involved in a long pattern
of criminal activities, including two recent crimes of domestic violence. The Hearing Officer also found
that the individual made false statements to the Department of Energy (DOE) during a Personnel Security
Interview (PSI). Based on the above, the Hearing Officer concluded that substantial questions existed
concerning the individual's judgment, trustworthiness, and ability to control his actions. He also
determined that the individual failed to show circumstances that would mitigate the security concerns
caused by his conduct.

The individual contends that the Hearing Officer's determination is flawed and should be reversed. The
grounds asserted are that: (1) the DOE failed to prove that the individual had committed the November
1995 crime of domestic violence or made false statements concerning this crime at a PSI; and (2) the
individual had proved the existence of factors that mitigate the security concerns caused by his criminal
activities and false statements. As

detailed below, I have concluded that the individual's contentions are without merit or unconvincing.
Accordingly, I agree with the Hearing Officer that the individual's access authorization should not be
restored.
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II. PROCEDURAL BACKGROUND

DOE issued a Notification Letter to the individual that suspended his access authorization on the grounds
that DOE had information creating a substantial doubt concerning his eligibility to maintain an access
authorization under 10 C.F. R. §710.8 (f) and (l) (Criterion F and Criterion L). Under Criterion F, the
Notification Letter indicated that DOE had information that the individual deliberately misrepresented
information during a PSI. Under Criterion L, the Notification Letter indicated that DOE had reliable
information that the individual had a substantial criminal record and had been involved in two recent
crimes of domestic violence. The Notification Letter indicated that these criminal activities tend to show
that the individual is "not honest, reliable, or trustworthy."

The individual requested a hearing before a Hearing Officer with the Office of Hearings and Appeals
(OHA). At the Hearing, the individual testified on his own behalf, and called his former girlfriend, former
girlfriend's son, ex-wife, two supervisors, a counselor, and a substance abuse specialist. The police officer
who arrested the individual in November 1995 testified for DOE.

On February 7, 1997, the Hearing Officer issued an opinion recommending against the restoration of the
individual's access authorization. On March 18, 1997, the individual filed a request for review of the
Hearing Officer's Opinion. On March 31, 1997, the individual filed a "Statement of Issues for Review."
On April 23, 1997, the Office of Safeguards and Security informed OHA that it concurs in the
recommendation of the Hearing Officer, and "does not wish to submit any additional information at this
time."

III. THE HEARING OFFICER'S OPINION

The Hearing Officer recommended against the restoration of the individual's access authorization. The
Hearing Officer found that the individual had been involved in a long pattern of criminal activities,
including two recent crimes of domestic violence, and had made false statements during a PSI. The
Hearing Officer found that these activities raised substantial security concerns and that the individual
failed to show circumstances that would mitigate these security concerns.

A. Criterion L - The Hearing Officer's Factual Findings

The Hearing Officer found that the individual has engaged in a long pattern of criminal activities. Chart
No. I summarizes the Hearing Officer's findings concerning the criminal charges filed against the
individual:

CHART NO. I

DATE AND
CHARGE

DISPOSITION CIRCUMSTANCES

March 1971
- Breaking
and Entering
and Grand
Larceny.

Pled Guilty to Grand Larceny; Dismissal of
Breaking and Entering; Sentenced to 1-7 years
incarceration (suspended); three years
probation.(1)

Unknown.

September Found Not Guilty. Unknown.
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1972 -
Disorderly
Conduct and
Menacing
Threats.

September
1972 -
Threatening
in a
Menacing
Manner.

Unknown. Unknown.

September
1972 -

Probation
Violation.

Unknown. Unknown.

June 1973 -

Disorderly
Conduct.

Found Guilty; Sentenced to serve ten days in
jail and pay fine.

Unknown.

April 1985 -

Reckless
Driving.

Found Guilty; Fined. Unknown.

April 1986 -

Driving
While
Intoxicated.

Pled Guilty; Sentenced to serve three days in
jail and pay fine.

Because he pled guilty, the Hearing Officer
rejected individual's explanation that he had
not had very much to drink.

December
1987 -

Driving
While
Intoxicated.

Found Guilty; Sentenced to serve forty-five
days in jail and to pay fine.

Individual stressed because of death of an
aunt who was "like a mother." After wake,
consumed tranquilizer and beer. Interaction
caused intoxication.

February
1989 -
Disorderly
Conduct
(Fighting).

Payment of a $46 waiver. Hearing Officer rejected individual's claim
that he was the passive victim of assault
because he did not contest charge.
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March 1994
-

Domestic
Violence.

No Contest; Sentenced to thirty days
suspended; Two years probation; Must attend
domestic violence counseling.(2)

Individual admits he hit his girlfriend when
she intervened in an argument involving his
daughter. Unclear whether blow was
intentional.

November
1995 -

Domestic
Violence
and
Aggravated
Assault.

Indicted only on Domestic Violence; Pled
guilty to Domestic Violence misdemeanor.
Sentenced to six months (suspended to twenty
days); Must be evaluated for substance abuse
and attend domestic violence program.

Hearing Officer found that (1) individual
minimized events that led to Domestic
Violence charge, (2) events that led to
Domestic Violence charge unclear, and (3)
individual pulled gun after police came. (3)

B. Criterion L - The Hearing Officer's Analysis

As detailed below, the Hearing Officer divided the individual's criminal record into three periods: (1)
criminal charges filed between 1971-1973; (2) criminal charges filed between 1985-1989; and (3) criminal
charges filed between 1994-1995.

1. 1971-1973

The Hearing Officer gave little weight to the charges against the individual during this period because (1)
the incidents upon which these charges were based occurred more than twenty- three years ago when the
individual was a young man, (2) the disposition of certain of these charges (September 1972 "Threatening
in a Menacing Manner" and" Probation Violation") was unavailable, and (3) the individual had been found
not guilty of the September 1972 "Disorderly Conduct and Menacing Threats" charge. However, the
Hearing Officer concluded that the charges that the individual did not dispute (March 1971 "Grand
Larceny" and June 1973 "Disorderly Conduct" ) should not be ignored, and must be evaluated in the
context of the entire record.

2. 1985-1989

The Hearing Officer concluded that the four charges brought against the individual between 1985-1989
raised security concerns. The Hearing Officer noted that the individual was a mature adult in his thirties
during this period. He also determined that the driving offenses, particularly those involving alcohol,
demonstrate a "serious lack of judgment." He found, however, that the following mitigating circumstances
existed: (1) the incidents occurred between eight and twelve years ago; (2) the individual has not been
involved in any alcohol- related incidents for more than nine years; and (3) the individual was under stress
because of his aunt's death at the time of the December 1987 "Driving While Intoxicated" charge.(4)

Nevertheless, the Hearing Officer found that these circumstances were not sufficient to alleviate
completely the security concerns raised by the individual's actions during this period. Moreover, he
indicated that the individual's inability to exercise good judgment at the time of his aunt's death was
troubling because it indicated that stress could cause the individual to have impaired judgment in the
future. Based on the above, the Hearing Officer concluded that the individual's actions in the 1980s raised
security concerns and should be viewed as part of a larger pattern of criminal conduct.
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3. 1994-1995

The Hearing Officer found that the individual's behavior during the March 1994 "Domestic Violence" and
November 1995 "Domestic Violence and Aggravated Assault" charges raised serious security concerns
that were not mitigated. As to the March 1994 "Domestic Violence" charge, the Hearing Officer found that
the individual's act of striking his girlfriend, whether intentional or unintentional, shows poor judgment
and/or an inability to control his actions. As to the November 1995 charges, the Hearing Officer could not
conclude with certainty what occurred before the police arrived. However, he found that the individual had
minimized the seriousness of the circumstances that were the basis for the Domestic Violence charge. He
also found that the individual exercised extremely poor judgment in taking out a gun after the police
arrived.(5) The Hearing Officer found that the individual was not rehabilitated based on his attendance in a
domestic violence counseling program in 1994 because he had failed to control his behavior in November
of 1995.(6)

C. Criterion F

The Hearing Officer found that the individual provided false information to the DOE regarding his
November 1995 arrest during a December 1995 PSI. The Hearing Officer specifically found that the
individual lied when he denied that he had been drinking or had gone to a bar on the night of the incident
because the individual later admitted that he had been drinking at a bar.

The Hearing Officer also found that the individual lied at the PSI when he stated that he had not hit his
girlfriend. Although the Hearing Officer indicated that it was impossible to know with certainty what
occurred on the night of the incident before the police arrived, he concluded that people (including the
individual) involved in the incident were minimizing the seriousness of events in their recent statements
and at the hearing. The Hearing Officer also noted that the individual had testified at the hearing that he
and his girlfriend were engaged in horseplay at the time of the incident, and that he had slapped his
girlfriend with something like a towel.

The Hearing Officer determined that security concerns arising from these misrepresentations were
somewhat mitigated by the individual's voluntarily reporting other information to Security Affairs.

IV. ANALYSIS

The individual contends that the decision of the Hearing Officer should be reversed for two reasons. First,
the individual alleges that DOE failed to prove that he committed the 1995 crime of domestic violence or
made false statements concerning this crime during a PSI. Second, the individual claims that he has shown
circumstances that mitigate the security concerns caused by the derogatory information. After reviewing
the issues raised by the individual and the record here, I have determined that these arguments are without
merit, and I concur with the Hearing Officer's recommendation that the individual's access authorization
should not be restored.

A. DOE Properly Suspended the Individual's Access Authorization

The individual claims that the Hearing Officer erred because DOE failed to prove that he committed
domestic violence in November of 1995 and made false statements at a PSI. The individual does not
contest that DOE had reliable information that he had pled guilty to the 1995 charge of Domestic
Violence, and that he made statements about this crime during a PSI that were inconsistent with other
statements. Rather, he contends that he did not commit this crime, or lie about it during a PSI. The
individual's argument is without merit. He fails to understand who has the burden of proof in Part 710
proceedings.

An administrative review proceeding under Part 710 is designed to protect the national security. It is not a
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criminal proceeding, which has procedures that are designed to protect an individual from unjust
imprisonment. DOE does not have to prove "beyond a reasonable doubt" that an individual has committed
a crime or engaged in other inappropriate behavior to justify the revocation of his security clearance.
Rather, there is a presumption against granting or restoring a security clearance. See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988).

Under Part 710, DOE may suspend an individual's access authorization "where [derogatory] information is
received which raises a question concerning the continued eligibility of an individual for DOE access
authorization. . . ." 10 C.F.R. §710.10 (a). DOE does not have to prove the truth of the derogatory
information to suspend an individual's access authorization. Rather, DOE need only have reliable
information that reasonably tends to establish that an individual has been involved in activities that create a
question as to the individual's eligibility for access authorization. 10 C.F.R. §710.9 (a).

Here, the individual does not dispute that he entered a plea of guilty to the November 1995 Domestic
Violence charge or that statements he made at a PSI were inconsistent with his other statements
concerning the incident. Therefore, he cannot contest that DOE had sufficient derogatory information to
justify the suspension of his clearance.(7)

B. The Individual Failed to Demonstrate Mitigating Circumstances

From 1971 until 1995, the individual has been found guilty, entered a plea of guilty, or failed to contest
criminal charges on eight separate occasions. Most recently, in 1994 and 1995, the individual's criminal
activities involved two charges of Domestic Violence. The individual also made false statements to the
DOE. These actions raise serious questions concerning the individual's judgment and reliability.

The individual contends that he has presented evidence that would mitigate the security concerns
associated with each act of misconduct. He claims that the Hearing Officer erroneously failed to find that
these circumstances mitigated the security concerns. As detailed below, I find that the individual's
arguments are unconvincing.

1. The individual's burden of proof

After a question concerning an individual's eligibility for an access authorization has been raised, the
burden shifts to the individual who must support his eligibility for access authorization. See 10 C.F.R.
§710.21(b)(6). He must come forward with convincing factual evidence that "the grant or restoration of
access authorization to the individual would not endanger the common defense and security and would be
clearly consistent with the national interest." See 10 C.F.R. § 710.27(a). In short, the individual must
demonstrate that the derogatory information is false or the existence of other circumstances that would
mitigate the security concerns caused by the derogatory information.

Where misconduct has been alleged, the individual may meet his burden of proof by demonstrating that he
did not commit the misconduct alleged. This is a heavy burden. See Personnel Security Hearing (Case No.
VSO-0051), 25 DOE ¶ 82,784 (1995), aff'd, 25 DOE ¶ 83,012 (1996) (individual failed to show that
passive inhalation of marijuana smoke at a night club caused his positive drug test); and Personnel
Security Review, VSA-0078, 25 DOE ¶ 83,016 (1996) (individual failed to show that it was more likely
than not that someone else forged his credentials).

2. The individual's claimed mitigating circumstances

Chart No. II sets forth the individual's arguments concerning the circumstances that mitigate each act of
misconduct.(8)

CHART NO. II
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Crime or Misconduct Claimed Mitigation

Entire Pattern of Criminal
Activity

Work Record.

March 1971 - Grand Larceny Event Occurred More Than 25 Years Ago.

June 1973 - Disorderly
Conduct

Event Occurred More Than 25 Years Ago.

April 1985 - Reckless Driving Event Occurred More Than 10 Years Ago.

April 1986 - Driving While
Intoxicated

(1) Event Occurred More Than 10 Years Ago;

(2) No DWI's for More Than 9 Years;

(3) Not Alcohol Dependent; and

(4) Admitted Responsibility. (9)

December 1987 - Driving
While Intoxicated

(1) Event Occurred More Than 9 Years Ago;

(2) Stress Because of Aunt's Death;

(3) Inebriation Caused by Interaction of Tranquilizer and Beer;

(4) No DWI's for More than 9 Years; and

(5) Not Alcohol Dependent.

February 1989 - Disorderly
Conduct

Individual Was Passive Victim.

March 1994 - Domestic
Violence

(1) Stress Caused by Former Wife and Children Living with Individual,
his Girlfriend, and her Children;

(2) Stress caused by Overwork;

(2) Admitted Responsibility;

(3) Did Not Intend to Hit Girlfriend; and

(4) Rehabilitated.
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November 1995 - Domestic
Violence

(1) Did Not Commit Crime; and

(2) Rehabilitated.

December 1995 - False
Statements at PSI

(1) Did Not Make False Statements; and

(2) History of "Forthrightness."

a. The 1995 crime of Domestic Violence

The individual has claimed that he is not guilty of the 1995 charge of Domestic Violence. He alleges that,
despite his innocence, he entered a guilty plea to obtain a favorable plea bargain. As detailed below, the
individual's position is without merit. He misunderstands the conclusive effect of a guilty plea in a
subsequent judicial or administrative proceeding.

Under the regulations, all DOE officials involved in a proceeding under Part 710 are charged with making
a common-sense judgment concerning the appropriateness of granting an access authorization to a certain
individual. See 10 C.F.R. § 710.7(a). Here, as a matter of common sense, I must conclude that the
individual is guilty of the November 1995 charge of Domestic Violence. The fact that the individual
entered a guilty plea is wholly conclusive on this issue. The individual's contention that he entered a guilty
plea to obtain a favorable plea bargain is contradicted by the determination of the state criminal court that
the individual's guilty plea was based on fact.(10)

Moreover, even if there were not a clear common sense basis for this conclusion, the doctrine of collateral
estoppel prevents the individual from re-litigating in this proceeding the issue of his guilt with regard to
the November 1995 charge. Collateral estoppel precludes a party from litigating an issue in a judicial or
administrative proceeding when: (1) the party against whom the doctrine is currently being asserted was a
party to an earlier action; (2) there has been a final judgment on the merits in the earlier case after a full
and fair opportunity to litigate the issue; (3) the issue has been admitted or actually decided, and was
necessary to the final judgment; and (4) the issue in the second suit is identical to the issue involved in the
prior suit. Balboa Ins. Co. v. S.S.D. Dist. System, Inc., 672 N.E.2d 718(Ohio 1996).(11)

These elements are present here. First, the individual was clearly a party to both actions. Second, the state
court entered a final judgment in the criminal matter, and the individual had a full and fair opportunity to
litigate the issue of his guilt. The fact that the individual chose not to litigate this matter is irrelevant. See
Rodriguez v. Schweiger, 796 F.2d 930 (7th Cir. 1986) (entry of guilty plea not inconsistent with defendant
having been provided a full and fair opportunity to litigate the issue of his guilt). Third, the individual
admitted his guilt when he entered a guilty plea, and the state court judge found that the individual was
guilty of the crime. This finding of guilt was necessary to the final judgment in the action. Fourth, the
issue raised in this proceeding -- whether the individual was guilty of the 1995 charge of Domestic
Violence -- is identical to the issue raised and determined by the state criminal court.

Based on the above, I conclude that the individual is estopped from re-litigating in this proceeding the
issue of his guilt of the November 1995 charge of Domestic Violence. See Graybill v. United States Postal
Service, 782 F.2d 1567 (Fed. Cir. 1986) (employee who had pled guilty to criminal charge collaterally
estopped from attempting to prove innocence in administrative personnel action); Blohm v. Commissioner,
994 F.2d 1542 (11th Cir. 1993) (collateral consequences of a guilty plea may not be avoided by claim of
innocence).(12)

b. False statements at a PSI

The individual has also failed to meet his burden regarding the truth of statements that he made during a
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PSI concerning his November 1995 arrest for Domestic Violence. He claims that his statements at the PSI
denying that he had hit his girlfriend, been to a bar, or consumed any alcoholic beverages on the night of
his arrest, were true. However, the individual later admitted that he had consumed part of an alcoholic
drink at a bar and hit his girlfriend with something like a towel. DOE Exhibit 7 at 7,11,16,17; Transcript
of Personnel Security Hearing at 139-140. These inconsistent statements completely undermine the
individual's position that he did not make false statements concerning those matters at the PSI. The
individual has, therefore, failed to meet his burden of proof on this issue.

c. The individual's work record

The individual's work record is the only circumstance offered by the individual to mitigate the security
concerns caused by the entire pattern of his criminal conduct and the false statements that he uttered
during the PSI. He points to the fact that he has had no work related incidents of bad judgment in the
eighteen years that he worked for a DOE contractor. The individual argues that his excellent work record
shows his good judgment and mitigates his misconduct.

The individual's excellent work record is evidence in his favor.(13) However, an excellent work record is
not sufficient to mitigate the security concerns associated with serious misconduct for several reasons.
First, the individual's poor judgment and self-control outside of work indicates that he is at increased risk
for using poor judgment and self-control while at work. Good job performance in the past does not mean
that risky behavior will not soon cause poor work-related behavior. Moreover, the individual's criminal
actions make him prone to blackmail to "cover up" his criminal conduct. Finally, the individual's lack of
respect for the criminal law indicates that he cannot be trusted to follow other laws -- including security
regulations. Thus, the fact that an individual might still be a dependable worker does not eliminate the
security concerns associated with a long pattern of criminal conduct and the making of false statements
during a PSI. See Personnel Security Hearing, Case No. VSO- 0075, 25 DOE ¶ 82,799 (1996); Personnel
Security Hearing , Case No. VSO-0068, 25 DOE ¶ 82,804 (1996).

d. Events that occurred more than ten years ago

The Hearing Officer found that the passage of time mitigated, but did not erase, the security concerns
associated with events that occurred more than ten years ago. The Hearing Officer concluded that an event
more than ten years old should not be ignored in this proceeding. He concluded that it alone does not
justify the revocation of the individual's security clearance. However, such an event should be considered
as part of a larger pattern of incidents that create a serious security concern. The Hearing Officer's analysis
of this factor is sound. I do not agree with the individual that it provides grounds for reversal. Personnel
Security Hearing, Case No. VSO-0096, 26 DOE ¶ 82,756 (1996).

e. Stressful circumstances

The individual claims that stressful circumstances caused some of his criminal conduct. He claims that his
living situation and overwork caused the March 1994 domestic violence incident, and that the 1987 DWI
occurred because of the death of his aunt. The Hearing Officer found that the individual's stress did not
excuse his criminal behavior.

In the past, we have found that extremely stressful events may partially mitigate the security concerns
associated with nonviolent conduct. See Personnel Security Hearing, Case No. VSO-0045, 25 DOE ¶
82,774 (1995) (individual's stress because of wife's illness partially mitigated security concerns caused by
one-time drug use). Thus, I must make a common- sense judgment based on the facts of this particular
case to determine whether, and to what extent, stressful circumstance mitigate the security concerns
caused by the individual's misconduct. See 10 C.F.R. § 710.7(a).

It is my opinion that stress can rarely serve as a basis for excusing violence towards others. Accordingly, I
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agree with the Hearing Officer that the stress described by the individual as the cause of the 1994
Domestic Violence charge does not excuse his violent behavior toward his girlfriend.

However, I find that the individual's behavior after his aunt's wake is an example of an excusable reaction
to intense grief. According to his account, because of his grief, a sympathetic family member gave the
individual a tranquilizer. He was not accustomed to the drug. He consumed a beer and was not prepared
for the interaction. Although taking a tranquilizer without a prescription is probably a crime and caused
the individual to commit a DWI, under the circumstances I find it does not reflect a continuing lack of
judgment that would mandate the revocation of a security clearance. My conclusion would be different if
this event did not occur immediately subsequent to his aunt's wake or if such behavior were to continue
over time.

f. Reckless behavior

The individual claims that the security concerns associated with the 1994 and 1995 charges of Domestic
Violence are mitigated because some of his actions were "unintentional." The individual claims that he did
not intend to hit his girlfriend in 1994, or get his gun after the police arrived in 1995. The individual has
mischaracterized his actions. He did not act inadvertently. He did not make an innocent mistake. Rather,
during both these incidents, the individual was acting with a reckless disregard of the consequences of his
actions. I agree with the Hearing Officer that these incidents demonstrate that the individual is unable to
control his behavior. The real issue is not whether the individual's conduct was intentional, but whether the
individual has demonstrated a lack of reliability by engaging in the conduct. The reckless nature of the
individual's conduct is not a mitigating factor.

g. Rehabilitation - domestic violence

The individual next claims that the Hearing Officer wrongly rejected his contention that he had taken
responsibility for his tendency to engage in domestic violence and had been rehabilitated after he attended
a counseling program in 1994. The individual contends that the Hearing Officer erroneously believed that
the individual again resorted to domestic violence in 1995. I disagree. Because of his guilty plea, it was
reasonable for the Hearing Officer to find that the individual resorted to domestic violence in 1995.
Moreover, as detailed above, the individual is estopped from attempting to demonstrate that he was not
guilty of the charge of "Domestic Violence" in 1995 because he entered a plea of guilty to this charge. As
such, the Hearing Officer's assumption was correct, and the individual has not met his burden of proving
rehabilitation.

h. Rehabilitation - alcohol-related problems

The individual further claims that the security concerns caused by his DWIs have been mitigated because
he has taken responsibility for his first DWI and has been rehabilitated from his alcohol problems. He says
that he has not been involved in any alcohol-related incidents for more than nine years. I agree with the
Hearing Officer that these facts (together with the passage of time) reduce substantially, but do not erase,
some of the concerns caused by the driving incidents. I also agree with the Hearing Officer's conclusion
that these offenses themselves do not alone justify the revocation of the security clearance, but are
properly considered as part of a larger pattern of conduct.

i. The individual's general "forthrightness"

The individual alleges that his general "forthrightness" in reporting past arrests and other unfavorable
matters to Security Affairs mitigates the concerns caused by the false statements that he made during the
PSI. The individual's argument is not persuasive. The individual is required to report all arrests to Security
Affairs. The individual's compliance with this obligation will not excuse his noncompliance with his other
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obligations. According, I do not believe that the individual's general "forthrightness" mitigates the security
concerns engendered by the individual's act of making false statements during a PSI.

V. CONCLUSION

After considering the specific issues raised by the individual in his Statement of Issues for Review and the
record in this matter, I find that the individual's access authorization should not be restored because I am
unable to conclude that such restoration would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.28 (d). In reaching this conclusion, I
further find that DOE properly invoked 10 C.F.R. §710.8 (l) and (f) in suspending the individual's access
authorization. Criterion L was properly cited based on the individual's past pattern of criminal conduct and
two recent incidents of domestic violence. Criterion F was appropriately relied upon based on the false
statements the individual made during his PSI. I also find that the individual has not met his burden of
proving the existence of factors that would mitigate completely the security concerns caused by his
misconduct.

The regulations specify that the Director, Office of Security Affairs, will make a final determination
regarding restoration of the individual's access authorization based upon a complete review of the record.
10 C.F.R. § 710.28(e). The Director, Office of Security Affairs, shall through the Director, Office of
Safeguards and Security, inform the individual and his counsel in writing of the final determination, and
provide a copy of the present opinion. Copies of the correspondence shall be provided to the Director,
Office of Hearings and Appeals, the Manager, DOE Counsel and any other party. In the event of an
adverse determination, the correspondence shall indicate the findings by the Director, Office of Security
Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 9, 1997

(1)The Hearing Officer found that this charge and the June 1973 "Disorderly Conduct" charge were not
disputed by the individual. The information concerning the disposition of these charges was obtained from
the Notification Letter. DOE Exhibit 3.

(2)The information on sentencing for this charge and the November 1995 charge of "Domestic Violence"
was obtained from the Notification Letter. DOE Exhibit 3.

(3)The record indicates that the individual has claimed that he is innocent and pled guilty to obtain a
favorable plea bargain. Under the plea bargain, the individual pled to a lesser offense and was incarcerated
for short periods of time on days that he was not working. See DOE Exhibit 12.

(4)The Hearing Officer discounted the individual's explanation of the circumstances surrounding the
February 1989 "Disorderly Conduct" charge because the individual had failed to contest this charge.

(5)The individual claims that he inadvertently pulled out the gun when he sought to retrieve papers that
would show the police officer that he had attended classes in domestic violence.

(6)The Hearing Officer also found that the individual's participation in a second rehabilitation program in
1996 is laudable, but that there was insufficient evidence of lasting behavioral changes to overcome the
security concerns raised by the individual's arrests in 1994 and 1995.
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(7)Moreover, the Hearing Officer found, and the individual has not challenged, that the individual has
been found guilty, entered a plea of guilty, or failed to contest seven other criminal charges since 1971.
Thus, even without the Hearing Officer's findings concerning the 1995 charge of Domestic Violence or the
making of false statements at a PSI, DOE had a sufficient basis to suspend the individual's access
authorization.

(8)Because the Hearing Officer did not consider criminal charges when the disposition was unknown or
the individual was acquitted, Chart No. II contains only those criminal charges that resulted in an
adjudication of guilt, or the entry of a guilty plea, or were not contested by the individual.

(9)The individual's claims that he admitted responsibility for his acts of domestic violence and his
problems with alcohol will be treated as a subset of his rehabilitation arguments.

(10)Based on a colloquy with the individual, the state court judge found that the individual (1) committed
the misdemeanor offense of Domestic Violence, (2) understood the nature of the charges against him, and
(3) understood the consequences of his plea of guilty. DOE Exhibit 12.

(11)The Full Faith and Credit Clause of the Constitution, as implemented by Congress in 28 U.S.C. §1738,
requires that federal courts give the same preclusive effect to a state court judgment as would be given by
the law of the state where the judgment was rendered. Kremer v. Chemical Construction Corp., 456 U.S.
461 (1982).

(12)In a proceeding under Part 710, an individual is generally permitted to submit evidence concerning the
circumstances surrounding a crime. However, if the other elements of collateral estoppel are present, an
individual will be estopped from submitting evidence of such circumstances if they were at issue, resolved,
and necessary to the judgment in a previous criminal action.

Under Part 710, the Hearing Officer must make a common sense judgment of whether an individual
presents a security risk. It is noteworthy that many matters relevant in a later proceeding under Part 710
would not have been at issue during a prior criminal action. For example, an individual's maturity at the
time of a crime, or an individual's subsequent rehabilitation, are generally not resolved during a criminal
case. By contrast, such considerations could be raised in a subsequent proceeding involving the
individual's eligibility for an access authorization. See Chaney v. City of Chillicothe, 746 F. Supp. 722 (S.
D. Ohio 1990) (when constitutional issue was not raised and determined in criminal case, it may be
litigated in subsequent civil proceeding).

It is important to note that if the individual were found "not guilty" of a crime by a state criminal court or
jury, DOE would not be estopped from using evidence of the individual's criminal conduct in a Part 710
proceeding. First, DOE was not a party to the criminal case. Second, the issue determined in the criminal
case would not be the same as the issue that must be determined in Part 710 proceeding. There is a much
higher burden of proof in a criminal case. A determination by a court or a jury that an individual is not
guilty of a crime only means that the government has failed to prove "beyond a reasonable doubt" that the
individual is guilty. DOE, on the other hand, does not need to prove guilt beyond a reasonable doubt. It
simply needs to have reliable information that reasonably tends to establish that an individual has been
involved in an activity that creates a question as to the individual's eligibility for access authorization. See
10 C.F.R. § 710.9. At that point, the burden shifts to the individual to prove that he did not commit the
act..

(13)Contrary to the individuals' assertions, his work record is not unblemished. The Hearing Officer found
that individual made false statements at a PSI. The individual participated in the PSI because it was
required by his employer. When the individual made false statements at the PSI, he clearly used poor
judgment.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 25, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: April 28, 1997

Case Number: VSA-0120

This Opinion determination considers a Request for Review filed by XXXXX (hereinafter referred to as
"the individual") concerning his eligibility to retain an access authorization. The Department of Energy
(DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.(1)

I. Background

This case concerns the suspension of the individual’s access authorization. In December 1995, the
individual reported to a DOE Office (hereinafter “the DOE Office”) that in July 1995 he was arrested for
driving under the influence of alcohol (DUI). The DOE Office conducted a Personal Security Interview
(PSI) and requested that the individual be interviewed by a psychiatrist (DOE Psychiatrist or Psychiatrist).
The PSI and the DOE Psychiatrist’s report did not resolve the security concerns of the DOE Office, which
then suspended the individual’s access authorization and

issued a Notification Letter. (2)The Notification Letter stated that the DOE Office possessed derogatory
information indicated that the individual:

· has been or is, “a user of alcohol habitually to excess” and has been diagnosed by a licensed physician as
having alcohol abuse, which is derogatory information under 10 C.F.R. § 710.8(j) (Criterion J).

· has an “illness or mental condition” which in the opinion of a licensed physician causes or may cause a
significant defect in judgment or reliability....” 10 C.F.R. § 710.8(h) (Criterion H).

The Notification Letter advised the individual of his right to request a hearing before a Hearing Officer in
the DOE’s Office of Hearings and Appeals (OHA) in order to resolve the cited security concerns.

The individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE Office
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called as witnesses the individual, the Psychiatrist, the Security Specialist who had conducted a January
1996 PSI with the individual, and the office manager of an alcohol and drug treatment center. The
individual called five witnesses: a personnel manager for the individual’s former employer, a production
superintendent, and three former co- workers, including one who has also been the individual’s foreman.

Based upon the testimony at the hearing and other record evidence, the Hearing Officer issued an Opinion
recommending that the individual’s access authorization not be restored. Personnel Security Hearing
(VSO-0120), 26 DOE ¶ 82,772 (1997). The individual filed a Request for Review, and then a Statement of
the Issues to be reviewed (hereinafter “the Statement” or “the Statement of Issues”). 10 C.F.R. §
710.28(a),(b). The DOE Office of Safeguards and Security filed a response, stating that it concurred with
the recommendation of the Hearing Officer and had no additional information to submit in this
proceeding. (3)

II. The Hearing Officer’s Opinion

The Hearing Officer first found that there was considerable evidence that the individual has been a user of
alcohol habitually to excess. He noted that the individual had a long history of alcohol use going back to
his senior year in high school. Further, the Hearing Officer found that the individual had been arrested on
four occasions for DUI. The Hearing Officer also noted the Psychiatrist’s conclusion that the individual
was a habitual user of alcohol to excess and suffering from alcohol abuse under the diagnostic criteria of
the Diagnostic and Statistical Manual of Mental Disorder, Fourth Edition (DSM-IV). He further pointed
out that according to the Psychiatrist, the individual had a mental condition that was very likely to
significantly impair the individual’s judgment and reliability. The Psychiatrist found that the individual has
a mixed type personality disorder, based upon narcissistic and obsessive compulsive personality feature
and histrionic personality. He believed that these traits are detrimental to the individual when he uses
alcohol. (4)

To dispute the Psychiatrist’s diagnoses, the individual offered a letter from his personal physician, which
found none of the mental diseases described above. However, as the Hearing Officer pointed out, the
individual had not informed his physician about his history of alcohol consumption and the DUI arrests.
The Hearing Officer found the testimony and the report of the Psychiatrist entitled to more weight than the
letter of the physician, who was not a psychiatrist. Accordingly, the Hearing Officer found that the DOE’s
allegations of derogatory information under Criteria H and J were established, and that the individual’s
consumption of alcohol, which according to the Psychiatrist is exacerbated by the individual’s mental
condition, raised legitimate security concerns.

The Hearing Officer next considered the individual’s contention that there are mitigating factors that
alleviate the agency’s security concerns. The Hearing Officer first addressed the individual’s contention
that he did not consume alcohol on the job, or in a manner that adversely affected his reliability and
trustworthiness on the job. The Hearing Officer found that while the individual’s job performance was a
positive factor, it was not sufficient to overcome the security concern that excessive alcohol consumption
off the job might cause him to say or do something that would violate security regulations. He also found
that a future DUI might put the individual in a situation in which he would be subject to pressure,
coercion or exploitation. 10 C.F.R. §710.7(c).

The Hearing Officer also found that the individual had not sustained his burden of showing that he was
rehabilitated. In this regard, he cited the relatively short period in which the individual stated that he had
been abstinent (approximately four to six months), and the testimony of the Psychiatrist about the
unlikelihood of rehabilitation within that short period.

The Hearing Officer also considered other evidence in reaching his determination that the individual had
not shown rehabilitation. In this regard the Hearing Officer found that although the individual had
participated in Alcoholics Anonymous (AA) programs, he did not have an AA sponsor, would not fully
follow the AA program, had not fully accepted that he is alcoholic, and would not reveal the date on
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which he last had alcohol. Based on the foregoing, the Hearing Officer concluded that the individual had
not resolved the alcohol- related security concerns arising under Criteria J and H.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the individual.

As a general rule I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988), quoting Federal Rule of Civil Procedure 52 (a). See also Oglesbee v.
Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, the hearing officer,
who was present for the testimony of the witnesses, is in the best position to assess their demeanor and
credibility, as well as to determine the appropriate weight to be given to their testimony.Personnel
Security Review (Case No. VSA- 0049), 25 DOE ¶ 83,002 at 86,512 (1995). Therefore I will not
ordinarily supplant my judgment for that of a hearing officer in such matters. Id.

B. Statement of Issues

The Statement of Issues challenges the conclusion of the Hearing Officer that the individual did not show
rehabilitation. The Statement points out that the DOE Psychiatrist testified that an abstinence period of one
year would be a necessary component of this individual’s rehabilitation. Although the Hearing Officer
found that there had only been a four to six-month abstinence period, the Statement of Issues asserts that
the individual had in fact abstained from alcohol use for a period of one year.

The Statement of Issues encloses a document, which it alleges supports this claim. The document is
entitled as “Petition to Reduce Probation,” and is dated March 25, 1997. It is signed by a Magistrate
Probation Officer (MPO), who states that she has supervised the individual for 16 months during a period
of supervised probation for driving under the influence of alcohol and/or drugs. The MPO further states
that the individual “has verified twice weekly attendance at Alcoholics Anonymous meetings and has
remained abstinent from alcohol and all illegal drugs.” The Statement of Issues contends that this
document demonstrates the individual’s abstinence from alcohol for a one year period.

This document is new evidence within the purview of 10 C.F.R. § 710.29. (5)This evidence might provide
additional support for the individual’s overall claims that, as of the time of the hearing, he had been
abstinent for a sufficient period to satisfy this component of a complete rehabilitation program.

After scrutinizing the document, I find that it does not satisfactorily demonstrate a period of abstinence for
the individual. The MPO’s statement that the individual “has remained abstinent from alcohol...” does not
provide convincing evidence on this issue. She does not provide any basis for the conclusion that the
individual has in fact remained abstinent from alcohol. Thus, the statement by the MPO is, in and of itself,
rather weak evidence. Without knowing more about the occasions on which the MPO observed the
individual, their frequency, their duration, and the relevant time span, I find the MPO’s statement to be
insufficient. It does not persuade me that I should overturn the Hearing Officer’s conclusion that the
individual is not sufficiently rehabilitated.

There is a further concern regarding the assertion of abstinence by the MPO. The MPO’s statement does

file:///cases/security/vsa0049.htm
file:///cases/security/vsa0049.htm


Case No. VSA-0120 26 DOE ¶ 83,015 (OHA July 25, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0120.htm[11/29/2012 1:30:50 PM]

not provide a specific date when the abstinence began. If I use the 16 month supervised period covered by
the Petition to Reduce Probation, I would conclude that the individual has been abstinent since November
1995. However, at the hearing, the individual testified that he had last used alcohol in the summer of 1996,
although he would not be specific on this point. Transcript of Hearing at 103. Thus, the additional evidence
provides a wholly inconsistent abstinence date. I am therefore unwilling to accord the new document any
weight on this point.

Moreover, as the Hearing Officer pointed out, the individual refused to be forthcoming about the date of
his last drink, stating that it was “personal.” As the Hearing Officer noted, the individual’s unwillingness
to be completely forthright about the length of his abstinence, raises a serious question as to whether he
has in fact been completely sober, as he asserts.Personnel Security Review (VSO-0120), 26 DOE ¶ 82,772
at 85,656 (1996). In addition to that lack of cooperation, the individual has now presented information that
differs from his own evasive testimony on the issue of abstinence. I find that his assertion of abstinence
has been weakened, rather than strengthened by this new evidence. In fact, I am not convinced that any
sobriety date has been reasonably established in this case.

There is a further implication in the Statement of Issues to the effect that if the time that has elapsed
following the hearing through the filing of the Statement of Issues is included in the abstinence period,
then the individual has indeed abstained from alcohol use for a period of one year, even if the sobriety
date of “summer of 1996" is used as the reference point. This claim ,too, is unconvincing. The Statement
of Issues in this case was filed with the OHA on June 23, 1997. The “summer of 1996" covers the three-
month time span from June 22 through September 22, 1996. Given the uncertainty of the individual’s
sobriety date, I cannot say with confidence when a year has passed since the individual last used alcohol.

In this case, it is not appropriate to consider the time that elapsed during the pendency of review of the
Hearing Officer’s Opinion as an extended opportunity for the individual to achieve rehabilitation, and
thereby obtain reversal of the Hearing Officer’s decision recommending denial of his security clearance.
See Personnel Security Review (VSA-0014), 25 DOE ¶ 83,002 (1995). I cannot find that the individual
has shown additional evidence of abstinence, such that a reversal of the Hearing Officer’s Opinion on this
point is warranted.

The Statement also challenges the Hearing Officer’s conclusion that the individual has not fully accepted
the AA Program in which he has participated. The Hearing Officer found it significant that, although the
individual attended AA activities, he had failed to have an AA sponsor.

The Statement of Issues asserts that the individual now has an AA sponsor. This sponsor is one of the
witnesses who testified for the individual at the hearing, and stated that he would be willing to sponsor the
individual, but that the individual had not requested that he do so. Transcript of Hearing at 216, 218-19.

I see no flaw in the Hearing Officer’s reasoning on this point. As an initial matter, there is no
corroboration whatsoever that the individual has a sponsor, as asserted. Further, I do not agree that this
step of requesting a sponsor, even if it is true, alone establishes that the individual is rehabilitated, or even
that he is now fully committed to AA. Having a sponsor is certainly one step towards establishing a
commitment to the AA program. However, in and of itself, it does not demonstrate that the individual has
accepted AA principles, is sincerely using the sponsor as a resource, and is following the “Twelve Steps,”
which AA describes as the “heart of the program.” Hearing Officer’s Opinion (VSO- 0120), 26 DOE at
85,656. Thus, I will not accord any significant weight to the fact that the individual has asserted that he
now has a sponsor.

In making this determination, I have taken into consideration the contention in the Statement of Issues that
the sponsor can verify the individual’s commitment to the AA program. I do not believe that it would be
practicable to attempt to probe this unsupported assertion any further. At this stage of the administrative
review process, without reconvening the hearing, there is no realistic means to evaluate the sponsor’s
views and his demeanor through his live testimony, or verify and test the sponsor’s opinions by cross
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examination. I certainly do not believe that reopening the hearing in this case is justified. Thus, I see no
feasible method to achieve the verification that the Statement suggests is available. I therefore see no basis
for any reversal of the Hearing Officer’s Opinion based on the possibility that the individual’s sponsor can
verify his commitment to AA.

Finally, the Statement claims that the Petition to Reduce Probation supports the assertion that the
individual is committed to AA. I see no such support in that document. The MPO does not indicate
whether the individual is committed to the AA program, but only that he attended AA meetings twice a
week for a period of 16 months. As I indicated above, the Hearing Officer did consider that the individual
attended AA meetings. Personnel Security Hearing (VSO-0120), 26 DOE at 85,655. However, the Hearing
Officer found that the individual had not shown that he was committed to the AA Program. Id. at 85,656.
The reasons he found that there was a lack of commitment are discussed above. I therefore fail to see that
the new document establishes any error in the Hearing Officer’s conclusions with respect to the
individual’s participation in AA.

In sum, the new evidence submitted by the individual and the arguments raised in the Statement of Issues
do not establish that there was any error on the part of the Hearing Officer in this case. I therefore cannot
find that restoring this individual’s access authorization would not endanger the common defense and
security and will be clearly consistent with the national interest.

IV. Conclusion

As indicated by the foregoing, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: July 25, 1997

(1)”1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.

(2)The individual’s employer terminated his employment on the same day that his security clearance was
suspended.

(3)The Office of Safeguards and Security did provide a comment with respect to a piece of new evidence
submitted by the individual. The comment will be implicitly considered in the context of my discussion of
whether the individual has established that he has abstained from alcohol for one year. See also Note 5
infra.
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(4)The Hearing Officer noted that although the Notification Letter cited two criteria raising security
concerns, Criteria J and H, the derogatory information in this case concerns only one type of conduct: the
individual’s consumption of alcohol. In this regard, the Psychiatrist had diagnosed the individual as having
a mixed type personality disorder comprised of narcissistic, obsessive, compulsive, and histrionic
personality traits. According to the Psychiatrist, when these traits mix with excessive alcohol use, the
individual’s judgment and reliability are very likely to be significantly impaired.

(5)This document was submitted directly to the OHA, as well as to the Director of the DOE Office of
Safeguards and Security. This is not the proper procedure for submission of new evidence under § 710.29.
Under that Section, new evidence is to be presented to the OHA through the Office of Safeguards and
Security. However, that Office has been afforded an opportunity to respond, and I see no harm in
considering this piece of evidence, even though the submission procedures set out in the applicable
regulation were not followed.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 14, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: May 30, 1997

Case Number: VSA-0121

This Opinion determination considers a Request for Review filed by XXXXX (hereinafter referred to as
"the individual") concerning his eligibility to retain an access authorization. The Department of Energy
(DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.(1)

I. Background

This case concerns the restoration of the individual’s access authorization. The facts leading to the
suspension of the individual’s clearance are as follows. In April 1996, the individual voluntarily entered a
substance abuse treatment facility where he was diagnosed by a board-certified psychiatrist as suffering
from alcohol abuse and crack cocaine dependency. In May 1996, the DOE conducted a Personnel Security
Interview (PSI) during which the individual revealed that he used crack cocaine “a couple of times” in
1990 and then regularly beginning in January 1995. The individual also admitted that he had lied on a
Questionnaire for Sensitive Positions (QSP), in which he responded negatively to

the question regarding whether he had used any illegal drugs in the last five years. The individual also
stated that prior to obtaining substance abuse treatment in April 1996, he routinely consumed a pint of
vodka every weekend.

After the PSI, the DOE suspended the individual’s security clearance and, based on the facts described
above, issued a Notification Letter to the individual. The Notification Letter stated that the DOE Office
possessed derogatory information indicating that the individual:

· has been or is, a user of alcohol habitually to excess and has been diagnosed by a...licensed physician...as
suffering from alcohol abuse, which is derogatory information under 10 C.F.R. § 710.8(j) (Criterion J);

· deliberately misrepresented falsified or omitted significant information from...a Questionnaire for
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Sensitive Positions...a personnel security interview, written or oral statements made in response to official
inquiry on a matter that is relevant to a determination regarding eligibility for DOE access authorization,
which is derogatory information under 10 C.F.R. § 710.8(f) (Criterion F);

· [e]ngaged in unusual conduct or is subject to circumstances which tend to show that the individual is not
honest, reliable or trustworthy, or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security. 10 C.F.R. § 710.8(l) (Criterion L);

· ...[p]ossessed, used or experimented with a drug or other substance listed in the Schedule of Controlled
Substances established pursuant to Section 202 of the Controlled Substances Act of 1970. 10 C.F.R. §
710.8(k) (Criterion K).

The Notification Letter advised the individual of his right to request a hearing before a Hearing Officer in
the Office of Hearings and Appeals (OHA) in order to resolve the cited security concerns. The individual
requested a hearing, and a Hearing Officer was appointed. Three witnesses testified at the hearing: a DOE
consultant psychiatrist; the individual, himself; and the individual’s supervisor.

The Hearing Officer issued an Opinion recommending that the individual’s access authorization not be
restored. Personnel Security Hearing (VSO-0121), 26 DOE ¶ 82,775 (1997)(Hearing Officer Opinion).
The individual filed the instant Request for Review, and then a Statement of the Issues to be reviewed
(hereinafter “Statement” or “Statement of Issues”). The DOE Office of Safeguards and Security filed a
response, stating that it concurred with the recommendation of the Hearing Officer and had no additional
information to submit in this proceeding.

II. The Hearing Officer’s Opinion

The Hearing Officer made the following factual findings. She found that there was considerable evidence
that the individual has a crack cocaine abuse problem. She pointed out that the individual had admitted
using the substance in January 1990, and then in January 1995, began regular use of cocaine on weekends.
In April 1996, he admitted himself to a substance abuse treatment center (Treatment Center I) for seven
days of inpatient treatment for substance abuse. At this treatment center he was diagnosed by a board
certified psychiatrist (psychiatrist) as suffering from crack cocaine dependency and alcohol abuse. The
psychiatrist listed the individual’s prognosis as good, when he discharged the individual from Treatment
Center I. He recommended that the individual attend narcotics anonymous (NA) meetings, participate in a
12-step program and attend aftercare at Treatment Center I. The individual indicated that he did not follow
these recommendations and after three months suffered a relapse and resumed using cocaine. He then
admitted himself to a different drug treatment facility (Treatment Center II). A medical doctor at this
Treatment Center diagnosed the individual as suffering from cocaine dependence. Treatment Center II’s
discharge summary lists the individual’s prognosis as good.

In her analysis, the Hearing Officer found with respect to the Criterion K concern that the individual’s
admitted use of cocaine constituted a sufficient basis for the DOE to invoke Criterion K in suspending the
individual’s security clearance. She then considered whether the individual had demonstrated that he was
rehabilitated from his cocaine addiction.

The Hearing Officer found that the individual had failed to establish that he was rehabilitated. She stated
that he had not provided any objective corroborating expert testimony on that issue. In this regard, the
Hearing Officer pointed out that the DOE consultant psychiatrist had observed that it typically takes two
years of abstinence and involvement in a program before one can have some degree of confidence that a
person is rehabilitated. She noted the consultant psychiatrist’s opinion that in this case he found no reason
to deviate from the two-year time frame. She concluded that given the individual’s long period of use of
cocaine and the relatively short period of abstinence (60 days), there was simply not a sufficient period for
rehabilitation to have been achieved.
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With respect to Criteria J, F and L, the Hearing Officer found that the individual had failed to show
rehabilitation from alcohol abuse, and had not mitigated security concerns related to the falsification and
lack of reliability. It was her opinion that the individual’s access authorization should not be restored.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988), quoting Federal Rule of Civil Procedure 52 (a). See also Oglesbee v.
Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a hearing officer
considers the demeanor and credibility of witnesses, as well as the appropriate weight to be given to their
testimony.Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995).
Therefore I will not ordinarily supplant my judgment for that of a hearing officer in such matters. Id.

B. Statement of Issues

1. Lack of Adequate Time to Show Rehabilitation

The Statement of Issues first argues that the individual has not had an adequate period of time in which to
show rehabilitation. It points out that the hearing was held less than one year from the time that the
security clearance was suspended and that the individual had been released from Treatment Center II only
60 days prior to the hearing. The Statement of Issues concludes that, given the DOE psychiatrist’s
judgment that a two-year period of rehabilitation was necessary, there was no possibility that this
individual could establish rehabilitation. The Statement implies that the Hearing Officer adopted an
unreasonable standard.

This argument indicates a fundamental misunderstanding of the administrative review process under Part
710. As the Hearing Officer indicated in her Opinion, “once the DOE has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward at the hearing with
evidence to convince the DOE that restoring his access authorization ?would not endanger the common
defense and security and would be clearly consistent with the national interest.’” Personnel Security
Review (VSO-0121), 26 DOE ¶ 82,775 at 85,674 (1997)(emphasis added).

Thus, it is the burden of the individual to show he is rehabilitated from his cocaine addiction. As the
Hearing Officer pointed out in her Opinion, although the individual asserted that he was rehabilitated, he
failed to bring forth objective corroborating testimony on this point. He did not present any expert
testimony regarding his rehabilitation efforts, even though there were at least two medical experts who
were familiar with his substance abuse problems, courses of treatment and prognosis. Id. at 85,676-77.
Although the individual’s attorney had originally intended to present testimony of the physician who had
most recently treated the individual for his substance abuse problem, shortly before the hearing, the
individual’s attorney advised the Hearing Officer that no physician would testify on the individual’s behalf.
Id. at 85,677, Note 2. Regardless of the rehabilitation period recommended by the DOE psychiatrist, it was
the burden of the individual to bring forth his own witness(es) to show that he was rehabilitated. He
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offered no such witnesses.

In fact, there was significant evidence in the record indicating that the individual was not rehabilitated. For
example, the individual had resumed using cocaine within three months after completing the program at
Treatment Center I. By the time his hearing date was set, the individual had resumed using crack cocaine
on a daily basis. The individual then entered the substance abuse treatment at Treatment Center II. As the
Hearing Officer stated in her Opinion, the hearing had to be postponed so that the individual could adjust
to his drug free state and assist in his defense to the charges contained in the Notification Letter. Id. at
85,676. The mere fact that the individual could not abstain from cocaine use during the period leading up
to the hearing is a clear indication of the severity of his abuse problem. In this context, the 60 day
abstinence period is by any reasonable measure insufficient to establish rehabilitation.

Further, the Hearing Officer clearly discussed her reasons for rejecting the medical records submitted by
the individual as demonstrating rehabilitation. She did not give any weight to the “good” prognosis issued
by a board certified psychiatrist at Treatment Center I, because the individual relapsed within three months
of the date of that prognosis. She also noted that the prognosis given by the physician at Treatment Center
II did not specify a time frame within which the individual could achieve rehabilitation. Given the recent
use of cocaine, and the lack of any objective corroborating expert testimony regarding his rehabilitation, it
was perfectly reasonable for the Hearing Officer to conclude that the individual had failed to show
rehabilitation. The fact that the DOE psychiatrist believed that the individual needed a two year period of
abstinence combined with involvement in a rehabilitation program was simply additional evidence to
support her ultimate conclusion that the individual did not meet his evidentiary burden.

In sum, I see no error in the fact that the Hearing Officer considered as significant the two-year abstinence
period set forth by the DOE psychiatrist. As I suggested above, it is incumbent upon the individual to bring
forth evidence to show he is rehabilitated. Thus, it was the burden of the individual to provide testimony
by other experts regarding an appropriate rehabilitation period in his case, and testimony that he was
indeed rehabilitated. There is ample evidence in the record and in the Hearing Officer’s Opinion to support
her conclusion that the individual simply has not met his burden of proof in this matter.

2. Due Process

The Statement of Issues contends that due to the short time frame between the start of the individual’s
abstinence and the hearing, he was denied an adequate opportunity to present evidence of rehabilitation.
This lack of opportunity, according to the Statement, constitutes a denial of due process under the
Constitution of the United States.

This argument is unavailing. The constitutional requirements of due process do not apply unless there is a
cognizable liberty or property interest in a security clearance. Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990)(Dorfmont). There is no protected property or liberty interest in maintaining a security
clearance. Id. at 1403. Accordingly, the court in Dorfmont found that a claim for denial of due process
stemming from the revocation of a security clearance is not a colorable constitutional claim. Id. at 1404.
Similarly, the claim of denial of due process must be summarily rejected in this case.

3. Fairness

The Statement of Issues suggests that it was simply unfair to convene the hearing within only a 60 day
period of the individual’s release from Treatment Center II. The Statement indicates that this short time
frame prevents an individual from being able to show rehabilitation, given the two-year abstinence period
set forth by the DOE psychiatrist. The Statement of Issues argues that the individual has presented all the
evidence he possibly could have, given the circumstances of the timing of the hearing. The Statement
implies that in order to be fair, the DOE should have provided the individual a longer, more adequate time
frame in which to achieve rehabilitation prior to convening the hearing.
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I see nothing unfair in the process accorded this individual. The purpose of this type of administrative
proceeding under Part 710 is not to provide the individual with an opportunity to rehabilitate himself, but
rather to allow him to show that he is not a security concern. Given the serious consequences of a breach
of security, it is the focus of the DOE in these cases to insure that access authorization is not granted to an
individual who presents an unacceptable security risk. Thus, the point of this administrative review is to
consider whether an individual presents an unacceptable level of security risk, and not to engage in a
process leading to his ultimate rehabilitation.

After reviewing the record, I believe that the overall process accorded to this individual has been
extremely fair. He has had an ample opportunity to present evidence in this case. In fact, as I pointed out
above, the hearing was even postponed beyond the regulatory time frame as set out at 10 C.F.R. §
710.25(g), in order to accommodate the individual’s need to adjust to a drug free state and to allow him
time to assist in presenting his case at the hearing. See Letter dated February 28, 1997 from Ann S.
Augustyn, Hearing Officer. (2)I therefore find that virtually every reasonable accommodation has been
accorded in this case to ensure that the individual has had a full and fair opportunity to show that he is not
a security concern.

Furthermore, if the DOE were to stay administrative review proceedings in order to allow individuals the
opportunity to complete their rehabilitation, it would create a situation where the process could be
prolonged indefinitely, thereby resulting in a waste of administrative resources and possible compromise
of national security. The DOE has already specifically declined to establish procedures for requesting stays
of access authorization actions. 59 Fed. Reg. 35178, 35179 (July 8, 1994).

In sum, the purpose of the hearing procedures is to allow an expedited period within which a disinterested
person can hear testimony, review the evidence and make findings regarding an individual’s suitability for
access authorization. Personnel Security Review (VSA-0005), 25 DOE ¶ 83,013 (1995). See also 59 Fed.
Reg. 35178, 35179 (July 8, 1994). The procedures further permit a review of the Hearing Officer’s
Opinion in order to consider whether any errors of fact or law were made. It is this phase of the review
process that is being undertaken in the instant Opinion. The individual has been accorded and has taken
advantage of the full gamut of procedural rights available in this case. Considering the purpose of the Part
710 procedures and that of the hearing itself, I fail to see any unfairness whatsoever in this case.

4. The Individual’s Honesty

The Statement of Issues also points out that the individual notified his employer of his drug use problem
and of the fact that he was entering a treatment program. The Statement indicates that it was thus the
individual’s own honesty and integrity that gave rise to the instant administrative review proceeding. This
argument does not establish any error in the Hearing Officer’s Opinion or demonstrate that a change in the
ultimate outcome in this case is warranted. Use of illegal drugs constitutes derogatory information. 10
C.F.R. § 710.8(k). The use of illegal drugs is a concern because it reflects a deliberate violation of
criminal laws, and it creates a potential for pressure, coercion or exploitation. See Personnel Security
Hearing (VSO-0103), 26 DOE ¶ 82,761 (1996), aff’d Personnel Security Review (VSA-0103), 26 DOE ¶
83,006 (1997); Personnel Security Hearing (VSO-0085), 26 DOE ¶ 82,751 (1996). The fact that the
individual in the instant case eventually told the DOE about his drug abuse problems does little if anything
to mitigate these serious security concerns surrounding his use of cocaine.

5. The Substance Abuse Program Referral Option

The Statement of Issues claims that the individual was never offered the opportunity to participate in the
Substance Abuse Program Referral Option, and implies that there is some unfairness in this regard.
Hearing Officers in Part 710 administrative review proceedings have no authority to consider
determinations with regard to this type of employee substance abuse program. These matters are within
the discretion of the Office of Security Affairs. See Personnel Security Hearing (VSA-0014) 25 DOE ¶
83,002 (1995). Similarly, I do not have any authority in my review of Hearing Officer Opinions to
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consider this matter.

IV. Conclusion

As indicated by the foregoing, I see no error in the Hearing Officer’s Opinion, and no basis for reversing
any of her findings. In the end, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: July 14, 1997

(1)”1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or security clearance.

(2)The record indicates that the individual’s treating physician at Treatment Center II advised against any
stress for a two- week period following his release from his drug treatment program. According to the
physician, such stress would include participation at the hearing. See Record of February 4, 1997
telephone conference. The individual is not entitled to a postponement beyond the 90 period allowed by
the regulations. It is not a matter of right that the individual be accorded a period of time to recuperate
from drug or other medical treatment. Rather, it was within the discretion of the Director of the Office of
Hearings and Appeals to permit a specific extension of time. 10 C.F.R. § 710.25(g). I exercised that
prerogative and allowed a short extension in this case.
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August 4, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Petitioner: Personnel Security Review

Date of Filing: May 6, 1997

Case Number: VSA-0125

This determination considers a Request for Review filed by XXXXX (hereinafter "the individual")
concerning his eligibility to retain an access authorization under the regulations set forth at 10 C.F.R. Part
710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." The individual's access authorization was suspended by the Department of
Energy (DOE) under the provisions of Part 710. The individual requested administrative review of this
action before a hearing officer, and on April 4, 1997, the hearing officer assigned by the DOE Office of
Hearings and Appeals (OHA) issued an Opinion that the individual's access authorization should not be
restored. On May 6, 1997, counsel for the individual filed a request for review of the hearing officer's
Opinion pursuant to 10 C.F.R. § 710.28. On May 27, 1997, counsel for the individual submitted a
Statement of Issues identifying the matters on which the individual specifically sought review. On June 26,
1997, the DOE Office of Safeguards and Security (OSS) indicated that it concurred in the recommendation
of the hearing officer and did not wish to submit any additional information. On July 7, 1997, I closed the
record of this proceeding.

For the reasons detailed below, I find that the individual's contentions are without merit and unconvincing.
Accordingly, I agree with the hearing officer that the individual's access authorization should not be
restored.

I. Background

The DOE issued a Notification Letter to the individual informing him that a substantial doubt had been
raised concerning his eligibility for access authorization. Specifically, the DOE

invoked Section 710.8(f) (hereafter Criterion F) and Section 710.8(l) (hereafter Criterion L). Criterion F
includes information that an individual has "(d)eliberately misrepresented, falsified, or omitted significant
information from ... a personnel security interview [or] written or oral statements made in response to
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official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization ...." With respect to Criterion F, the Notification Letter finds that during a personnel security
interview conducted on March 15, 1996 (the PSI), the individual provided false information. Specifically,
the Notification letter indicates that the individual stated that he did not alter a Police Department report
when in fact he did alter the report. The Notification Letter further indicates that the individual made
statements that are not consistent, and in some instances are contradictory, during the PSI, at a court
appearance, at a DOE investigative services interview, and to his local police department.

Criterion L includes information indicating that an individual "engaged in unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security." 10 C.F.R. §
710.8(l). With respect to Criterion L, the Notification Letter indicates that the individual filed false
evidence, i.e., the altered police department report, in a local court proceeding. It also cites the inconsistent
or contradictory statements made by the individual as raising Criterion L concerns.

The individual subsequently exercised his right under Part 710 to request a hearing in this matter. At the
hearing, the DOE presented three witnesses, a DOE personnel security specialist and two DOE facility
police officers. The individual called seven witnesses, a DOE facility police officer and six character
witnesses. The individual declined to testify on his own behalf.

II. The Hearing Officer's Opinion

In his Opinion, the hearing officer found that the individual's access authorization should not be restored.

In reaching this conclusion, the hearing officer first evaluated the actions and statements giving rise to the
security concerns in this proceeding. These actions and statements are essentially undisputed and are
presented in great detail in the hearing officer's opinion. See Personnel Security Hearing (Case No. VSO-
0125), 26 DOE ¶ 82,774 at 85,667-68 (1997). Essentially, the hearing officer found that evidence in the
record supported the following version of events. On the evening of May 2, 1995, a junior officer on the
internal police force at the DOE facility where the individual is employed performed a routine security
check of the license plates on a Honda automobile that had been left after hours at a parking lot inside the
gate. After calling the appropriate state agency, he learned that the plates on the Honda had been issued to
a Chevrolet. These Chevrolet plates were later found to belong to the individual. The facility police
removed the Chevrolet plates from the Honda, and placed a note on the car saying "contact security before
moving this vehicle." They asked an officer on overnight duty to watch the car. At about 2:00 a.m. in the
early morning of May 3, 1995, the overnight officer left his post to respond to an alarm, and when he
returned 30 minutes later, the Honda was gone. Later on May 3, 1995, the individual reported his
Chevrolet plates as "lost or stolen" to the municipal police in a nearby community, telling them he had
removed the plates when he washed the Chevrolet on April 30, 1995 and did not know where the plates
were.

When the facility police traced the Chevrolet plates found on the Honda to the individual, they also
discovered another anomaly: the registration tags on the Chevrolet plates came from a third vehicle, which
was also registered to the individual. In a May 5, 1995 interview with a senior facility police officer
(hereinafter the SFP officer), the individual told the SFP officer that he had been given the Honda by a
former tenant who owed him rent, and parked it on the DOE lot because he had no place at home to store
it. The individual told the SFP officer that he removed the Honda's plates which were expired, and
replaced them with his Chevrolet plates so that people would not complain that the Honda had expired
registration.

The facility police referred the individual's case to the local prosecutor's office, in compliance with the
policy at this DOE facility which is to refer all probable violations of law that take place on site to the
civilian authorities. The prosecutor's office charged the individual with a traffic offense. In the fall of
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1995, after a "trial by declarations" which considered the individual's written defense to the charge, he was
found guilty of unlawful display of registration, and ordered to pay a fine. He requested a "trial de novo"
and the opportunity to appear in person before the traffic court.

On January 9, 1996, the individual appeared in person for his trial before the traffic court. The SFP officer
was subpoenaed to appear at this trial and observed the proceedings. The SFP officer heard the individual
testify in court that he had not placed his Chevrolet license plates on the Honda parked on the DOE lot, but
that his former tenant must have done it. The individual also stated that he did not know his plates were on
the vehicle in question, and indicated that he had made a police report because he thought that his plates
had been lost or stolen. Once again, the court found the individual guilty, and ordered him to pay the fine.

After leaving court that day, the SFP officer obtained a copy of the police report to which the individual
had referred. On January 10, 1996, the SFP officer wrote a memo to the local DOE security office in
which he pointed out that the individual had given three inconsistent stories about the license plate
incident on three different occasions, e.g., in the May 3, 1995 "lost or stolen plates" police report, in the
May 5, 1995 interview with the facility police where he stated that he replaced the Honda plates with the
Chevrolet plates, and in the January 9, 1996 trial in traffic court where he contended that his tenant must
have placed the Chevrolet plates on the Honda.

On February 1, 1996, the individual wrote a letter to the traffic court to protest the imposition of the fine
and to enclose a purported copy of the "lost or stolen plates" report he had made to the municipal police.
In this letter, the individual asserted that he had reported his Chevrolet plates lost or stolen on April 3,
1995 -- a month earlier than the date on which they actually had been confiscated by the facility police.

Based on the memo from the SFP officer, the local DOE security office undertook an investigation of the
individual's conduct following the initial license plate incident. Among other things, the investigation
found that the police report which the individual had sent to the traffic court had been altered in several
respects: (1) the report number was different; (2) the appearance of shaded boxes on the report was
different; and (3) the dates were different, in order to make it seem that the plates had been reported as
"lost or stolen" one month earlier than the date when the report was actually filed by the individual. At the
March 15, 1996 PSI, the individual was asked to explain the apparent inconsistencies in his various
statements about the license plate incident, and his apparent submission of falsified evidence to the local
authorities. The PSI failed to resolve the security concerns raised by the individual's behavior, and a
Notification Letter was issued.

Based on this evidence in the record of the proceeding, the hearing officer found that the individual filed
false evidence with the municipal police and the traffic court, that he made inconsistent statements about
the license plate incident on several different occasions, and that some of these statements were false,
including statements the individual made during the PSI. The hearing officer concluded that "[t]aken
together, these conflicting and inconsistent statements and the submission of falsified evidence to the
court, show a disturbing pattern of dishonest behavior on the part of the individual in the aftermath of the
license plate incident." Personnel Security Hearing (Case No. VSO-0125), 26 DOE at 85,670.
Accordingly, the hearing officer found that the DOE properly invoked Criterion F in suspending the
individual's access authorization.

The hearing officer then considered whether the individual had made a showing of facts and circumstances
sufficient to overcome the DOE's legitimate security concerns. The hearing officer found that the
individual declined to testify and thereby provide an explanation for his actions following the license plate
incident. He therefore concluded that it was proper to draw a negative inference from this refusal to testify.
"I could conclude from his silence that the individual has admitted the factual bases for the charges in the
Notification Letter." Id. at 85,670. Nevertheless, the hearing officer proceeded to evaluate the evidence of
the individual's witnesses and to consider the contentions presented by the individual's counsel at the
hearing and in a post-hearing brief.
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First, the hearing officer rejected the contention that the DOE had failed to establish that the individual,
rather than the individual's wife, was responsible for filing a false police report with the traffic court. In
this regard, the hearing officer found that the documents submitted by the DOE include a letter dated
February 1, 1996 in which the individual specifically refers to the altered dates on the copy of the report
submitted to the traffic court. He therefore concluded that the DOE had shown that individual knew of the
alterations in the copy of the police report. The hearing officer found that individuals in Part 710
proceedings bear a heavy burden of coming forward with exculpatory evidence where a reasonable person
would conclude from the circumstances of the case that an individual was responsible for submitting a
false document. He concluded that in this instance the individual had failed to come forward with evidence
to show that someone else could have been responsible for submitting this false report.

The hearing officer next rejected contentions that the conduct and credibility of the SFP officer should lead
to the rejection of his testimony. Specifically, the hearing officer found no indication that a possible delay
by that officer in giving the individual a written waiver of his Miranda rights to sign resulted in tricking
the individual into making statements that were not voluntary. Moreover, the hearing officer found that

technical legal aspects of the warning the individual received in that interview are not relevant in the
context of making a common-sense judgment on his eligibility for a security clearance.

Id. at 85,671.

The hearing officer also found that the evidence of several witnesses concerning the individual's good
character was insufficient to mitigate the DOE's security concerns. He noted that none of the character
witnesses knew about the license plate incident or the individual's subsequent actions. He concluded that
information concerning the individual's academic credentials, his deportment in the office, and his positive
personality traits was "not entitled to much weight" in mitigating the DOE's concerns, because it did not
directly address the actions and statements of the individual that are the bases for the DOE concerns.

Finally, the hearing officer noted that certain factors enumerated in the DOE regulations supported his
conclusion that the mitigating evidence presented by the individual did not overcome the valid Criterion F
security concerns raised by the DOE.

In considering the factors enumerated in 10 C.F.R. § 710.7(c), I note that the individual was a mature adult
at the time of the license plate incident and the series of disturbing events that ensued, and there is no
evidence which would lead me to conclude that his actions were not voluntary and deliberate. Finally, I
note that there is no evidence that the individual admitted any wrongdoing or showed any contrition for his
actions. Thus, I conclude that there is no evidence of rehabilitation or reformation that would weigh in
favor of the individual.

Id. at 85,672.

With respect to Criterion L, the hearing officer found the individual's actions and statements with respect
to the license plate incident were sufficient to raise valid security concerns regarding the individual's
honesty, reliability and trustworthiness that had not been explained or mitigated by the individual. Id.

III. The Individual's Statement of Issues

In the Statement of Issues submitted on behalf of the individual, counsel for the individual requests a
review of the hearing officer's findings and recommendation. Specifically, he identifies where he contends
that the hearing officer misapplied the law, gave undue weight to the testimony of DOE witnesses, failed
to give sufficient weight to the individual's witnesses, or reached unsubstantiated conclusions concerning
the individual. These areas of concern may be summarized as follows:

(1) The hearing officer failed in his role as an impartial fact finder. The hearing officer's Opinion indicates
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that prior to the hearing, he already had made up his mind as to the truth of the charges and guilt of the
individual. Anything said by the individual by way of explanation would have been received as yet another
lie.

(2) The hearing officer gave unwarranted weight to the testimony of the SFP officer regarding his reports
of statements made by the individual at the May 5, 1995 interview and at the traffic court proceeding,
where there was no written record of the individual's statements and where the officer admitted that he did
not know anything about parking restrictions at the DOE facility.

(3) At the May 5 interview, the SFP officer denied the individual his constitutional right against self
incrimination and his right to protection of counsel. The hearing officer should have disregarded any
statement taken without these fundamental protections, and any testimony by the SFP officer concerning
the individual's statements at the traffic court proceeding.

(4) The hearing officer failed to give sufficient weight to the character witnesses called by the individual,
who established that the individual consistently demonstrated character traits of dedication, honesty and
diligence over the entire period of his career with the DOE.

(5) It was impossible for the individual to establish rehabilitation or reformation at the hearing, because the
hearing officer had concluded that he was untrustworthy whether he spoke or remained silent. The
reviewing authority should weigh the character witness testimony and find that the individual worked for
over two years in the shadow of this case without endangering national security, and has consistently
produced a quality of work that merited the respect and admirations of superiors and co-workers.

(6) The significant period of inaction by DOE security from its March 1996 PSI until this issuance of the
Notification Letter, during which the individual continued to hold a security clearance, indicates that the
issues of concern raised by the license plate incident are not of sufficient gravity to cost the career of the
individual.

As noted above, the OSS indicated that it concurred in the recommendation of the hearing officer and did
not wish to submit any additional information in this proceeding.

IV. Analysis

It is during the administrative review process that the individual has a full opportunity to present evidence
supporting his eligibility for an access authorization, and to convince the hearing officer that "the grant or
restoration of access authorization to the individual would not endanger the common defense and security
and would be clearly consistent with the national interest." 10 C.F.R. §§ 710.21(b)(6), 710.27(a), (d).

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See, Dep't. of Navy v. Egan, 484
U.S. 518, 531 (1988)(Egan). Consequently, we generally expect the individual in these cases to bring
forward testimonial and other evidence in addition to his own testimony which, taken together, are
sufficient to persuade the hearing officer that restoring his access authorization is clearly consistent with
the national interest. Personnel Security Hearing (VSO-0002), 24 DOE ¶ 82,752 (1995).

Once a security concern is raised by the DOE, it is incumbent upon the individual to resolve the concern
with convincing factual evidence. Personnel Security Hearing (Case No. VSO-0084), 26 DOE ¶ 82,754
(1996) (individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and that his exhibitionism and voyeurism were unlikely to recur). In cases where there is
evidence of false statements or the falsification of documents, an affected individual must provide
convincing evidence mitigating the security concern raised by that evidence. Personnel Security Hearing
(Case No. VSO-0087), 26 DOE ¶ 83,001 (1996), (record of proceeding, viewed as a whole, lacks
sufficient evidence to support conclusion that the individual mitigated DOE security concerns under

file:///cases/security/vso0002.htm
file:///cases/security/vso0084.htm
file:///cases/security/vso0087.htm


Case No. VSA-0125, 26 DOE ¶ 83,013 (OHA September 30, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0125.htm[11/29/2012 1:30:52 PM]

Criterion F).

In rendering his opinion and recommendation pursuant to Part 710, a hearing officer is required to base all
findings relevant to an individual's eligibility for access authorization upon a convincing level of evidence.
10 C.F.R. § 710.27(b), (c) and (d). I, in turn, am required to review the entire administrative record in this
matter, with particular attention to the issues raised by the parties in their requests for review, and to
render my opinion concerning access authorization based upon the entire record. 10 C.F.R. § 710.28(d). In
conducting my review, it is appropriate for me to accord deference to the hearing officer's observations
and conclusions to the extent that they are found to be reasonable and based upon substantial evidence,
and especially in the case of evaluating the credibility of witnesses who testified at the hearing.

After reviewing the issues raised by the individual and the record in this case, I concur with the hearing
officer's recommendation that the individual's access authorization should not be restored. Specifically, I
find that the individual's allegations of prejudice concerning the hearing officer are without foundation,
and that the individual's challenges to the testimony of the SFP officer are irrelevant and must be rejected.
Finally, I find that the hearing officer clearly considered the full record of this proceeding, including
mitigating factors, and that his conclusion was based on substantial evidence. I therefore agree with the
hearing officer's conclusion that the individual has not presented sufficient evidence to mitigate the
concerns raised by the DOE with regard to Criterion F and Criterion L.

A. The Hearing Officer Expressed No Prejudice in his Opinion

As noted above, the individual declined to testify at the hearing and provide an explanation for his
statements and actions following the license plate incident. In his Opinion, the hearing officer noted this
fact with the following comments:

Indeed, it would have been hard for the individual to advance his own cause by testifying himself, since he
had already told several inconsistent and conflicting stories about the license plate incident by the time
that his access authorization was suspended. No matter what he could have said in the hearing before me,
the individual would have had to contradict some of his own previous statements, and admit that he lied
and submitted false information to law enforcement agencies on several prior occasions.

The hearing officer correctly concluded that it would be proper to draw a negative inference from the
individual's refusal to testify. "I could conclude from his silence that the individual has admitted the factual
bases for the charges in the Notification Letter." Id. at 85,670. Nevertheless, despite the individual's failure
to come forward at the hearing with a full and candid description of the facts, the hearing officer
proceeded to consider and reject the contentions presented by the individual's counsel at the hearing and in
a post-hearing brief.

Based on this discussion in the hearing officer's Opinion, counsel for the individual contends that the
hearing officer failed in his role as an impartial fact finder. The counsel argues that this discussion
indicates that prior to the hearing, the hearing officer already had made up his mind as to the truth of the
charges and guilt of the individual. The counsel contends that because of the prejudicial opinions held by
the hearing officer, anything said by the individual at the hearing by way of explanation "would have been
received [by the hearing officer] as yet another lie." Statement of Issues at 1.

I do not agree that the comments by the hearing officer in his Opinion indicate either that the hearing
officer had prejudged this matter prior to the hearing or that he was unduly prejudiced against the
individual in general. The comments at issue were composed after the hearing and after the hearing officer
had completed his final review of the entire record in this proceeding. At that time, he had reached
conclusions concerning the veracity of the testimony presented by the DOE. For example, in his Opinion,
the hearing officer specifically appraises the credibility of the SFP officer and finds his testimony to have
been "candid and believable." Personnel Security Hearing (Case No. VSO-0125), 26 DOE at 85,671.
Having concluded as an ultimate matter that the version of events presented by DOE witnesses was
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believable, it is perfectly appropriate for the hearing officer to offer his opinion that if the individual had
attempted to explain his previous statements at the hearing, he would have contradicted one or more of
these previous statements.

In the Statement of Issues, counsel for the individual agrees with the statement of the hearing officer that a
"negative inference" may be drawn from the individual's refusal to testify on his own behalf at the hearing.
However, the counsel believes that the hearing officer already had made up his mind with regard to all of
the evidence in this proceeding before the hearing was convened. This is not at all apparent to me. Far
from prejudging this matter in favor of the DOE, the hearing officer painstakingly evaluated all of the
evidence and arguments submitted by the individual, including arguments against DOE witnesses
contained in the individual's post-hearing brief. I therefore reject as unfounded the individual's assertions
of prejudice on the part of the hearing officer.

B. The Individual's Statements, As Reported, Are Proper Evidence

The individual's counsel maintains that at the May 5, 1995 interview, the SFP officer denied the individual
his constitutional rights to a warning against self incrimination and notification of his right to protection of
counsel. He contends that the hearing officer should have disregarded any statement made by the
individual without these fundamental protections.

This contention must be rejected. Even assuming that the statements reportedly made by the individual at
the May 5 interview were made prior to receiving a warning concerning self incrimination and notice of
the right to protection of counsel, the statements would not be subject to exclusion from this proceeding,
which is concerned only with the issue of access authorization. The sole purpose of a Part 710 proceeding
is to determine whether the restoration of the individual's access authorization would pose a security risk.
In reviewing the statements and conduct of an individual for the purpose of determining eligibility for
access authorization under Part 710, the OHA is not subject to restrictions that attach to judicial
proceedings making determinations that subject individuals to civil or criminal penalties. The Part 710
regulations specifically state that in ruling on the admissibility of evidence, "the utmost latitude shall be
permitted with respect to relevancy, materiality, and competency." 10 C.F.R. § 710.26(h).

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt, and would be subject to evidentiary restrictions aimed at protecting the individual's right
against self-incrimination. This proceeding is also unlike a civil case, in which in order to prevail a
plaintiff must establish his case by a preponderance of the evidence. The standard in this proceeding,
which places the burden of proof on the individual and minimizes restrictions on the admission of
evidence, is designed to protect national security interests. The hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §710.21(b)(6).
The individual must come forward at the hearing with evidence to convince the DOE that restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. §710.27(d). Personnel Security Hearing (Case No. VSO-
0061), 25 DOE ¶ 82,791 (1996). This is in keeping with the nature of access authorization, which rests on
the presumption that eligibility must be established rather than presumed. This standard implies that there
is a strong presumption against the granting or restoring of a security clearance. See Egan, 484 U.S. 518
("clearly consistent with the national interest" standard for the granting of security clearances indicates
"that security determinations should err, if they must, on the side of denials."); Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance).

Accordingly, any statements made by an individual may be reviewed to determine if they raise concerns
regarding his eligibility for access authorization. In the present case, the hearing officer appropriately
reviewed the circumstances under which the individual made his explanation of the license plate incident
at his May 5, 1995 interview with the facility police, and found that the individual has not refuted the SFP

file:///cases/security/vso0061.htm


Case No. VSA-0125, 26 DOE ¶ 83,013 (OHA September 30, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0125.htm[11/29/2012 1:30:52 PM]

officer's account of that interview. Under these circumstances, the hearing officer did not err in accepting
the SFP officer's testimony concerning the individual's explanation at the May 5 interview.(1) Nor is there
any reason to reject the testimony of the SFP officer regarding the explanation that he heard the individual
make concerning the license plate incident at the January 1996 traffic court proceeding.

C. The Hearing Officer Did Not Err in Weighing Witness Testimony

Counsel for the individual contends that the hearing officer gave unwarranted weight to the testimony of
the SFP officer regarding his reports of statements made by the individual at the May 5, 1995 interview
and at the traffic court proceeding, where there was no written record of the individual's statements and
where the officer admitted that he did not know anything about parking restrictions at the DOE facility.
Counsel also contends that the hearing officer failed to give sufficient weight to the character witnesses
called by the individual. He therefore requests that the reviewing authority weigh the character witness
testimony and find rehabilitation and reformation, based on a finding that the individual worked for over
two years in the shadow of this case without endangering national security, and has consistently produced
a quality of work that has merited the respect and admiration of superiors and co-workers.

In personnel security cases under Part 710, it is the role of the hearing officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). In doing so, the hearing officer must
evaluate evidentiary bases for the particular concerns raised by the OSS and then determine whether the
individual has brought forward substantial evidence sufficient to mitigate the concerns and support
granting an access authorization to the individual. In reviewing the hearing officer's findings and
conclusions in this regard, it is not my role to second guess or to substitute my judgment for that of the
hearing officer. Generally, the hearing officer's findings of fact and weighing of evidence will not be set
aside unless they are clearly erroneous, giving due regard to the fact that the hearing officer is in the best
position to judge the credibility of witnesses at the hearing. See Personnel Security Review (Case No.
VSA-0088), 26 DOE ¶ 83,003 (1996) and judicial decisions cited therein at 86,518.

With these principles in mind, I have reviewed the hearing officer's determinations concerning the
evidence presented in this proceeding and conclude that they are not erroneous. It was not error for the
hearing officer to rely on the uncontroverted testimony of the SFP officer, who heard the explanations
presented by the individual both at the May 5, 1995 interview with facility police and at the January 1996
traffic court proceeding. The fact that this officer admitted to knowing little about the regulations
governing traffic enforcement issues at the facility does not undermine the credibility of the testimony that
he presented at the hearing. It does not require a knowledge of those regulations to accurately report the
contradictory explanations offered by the individual concerning the license plate incident.(2)

The hearing officer also evaluated the testimony offered by six of the individual's co-workers who testified
as character witnesses. In this regard, the hearing officer found that the evidence "indicated that the
individual was well qualified in his field, and that he had demonstrated honesty, integrity and cooperation
in his work...." Personnel Security Hearing (Case No. VSO-0125), 26 DOE at 85,672, citing Hearing
Transcript at 258, 266. He also determined that this mitigating evidence is insufficient to "overcome the
serious security concerns under Criterion F based on the individual's false statements to law enforcement
officials and to DOE during his PSI, and his submission of falsified evidence to the municipal police and
the traffic court." Id.

I cannot agree with individual's counsel that the co-workers' testimony concerning the individual's work
place conduct successfully mitigates the DOE's security concerns and is sufficient to justify reversing the
hearing officer's recommendation against restoring his clearance. Suitability for a security clearance
assumes characteristics such as honesty, judgment, reliability and trustworthiness which must be
demonstrated twenty-four hours a day. Satisfactory job performance is a necessary but not a sufficient
condition for keeping a security clearance. While the individual's performance at work is a positive factor,
his falsification is recent, and good work place performance does not in itself provide sufficient assurance
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that the individual always can be counted on to provide truthful answers. Accordingly, witness testimony
limited to the individual's work place conduct does not establish the individual's suitability for a security
clearance. See Personnel Security Review (Case No. VSA-0102), 26 DOE ¶ 83,008 at 86,556 (1997).

D. The License Plate Incident Raises Serious Security Concerns

Counsel for the individual argues that the hearing officer has treated the concerns raised in the Notification
Letter as unduly serious when they are in fact relatively minor matters. He contends that the length of time
taken by DOE security to conduct its investigation of this matter indicates that DOE security did not regard
the license plate incident as a particularly serious matter. Specifically, he identifies a ten month period of
inactivity by DOE security from the license plate incident in May 1995 until the March 1996 PSI, and an
additional period of several months from the PSI until the issuance of the Notification Letter, during
which the individual continued to hold a security clearance. He contends that in light of this pace of
investigation, the license plate incident most likely was not viewed by DOE security as a matter of serious
concern.

Either the [individual] was too valuable to be taken from his work or the incident ... is not of sufficient
gravity to cost the career of a valuable employee.

Statement of Issues at 3.

I find no merit in this argument. There is no basis for attributing an opinion concerning this matter to DOE
security based on the length of time that the matter was under investigation.(3) The statement of the team
lead security specialist at the hearing that an individual assigned with investigating this matter
"procrastinated a bit" [hearing transcript at 49] in no way constitutes an admission by DOE security that it
was not concerned with the security issues raised by the individual's contradictory statements and the
submission to a court of a falsified document. Indeed, the fact that the team lead security specialist
personally took over the case because "I wanted the matter taken care of" [hearing transcript at 49]
indicates that DOE security was concerned with resolving these issues. The fact that the individual
continued to hold a security clearance for several months pending the issuance of the Notification Letter
does not indicate acquiescence to the individual's conduct by DOE security. There is nothing in the record
to indicate that DOE security departed from its established procedures and rules concerning persons under
investigation when it waited until the issuance of the Notification Letter to revoke the individual's security
clearance.

I find that the hearing officer correctly concluded that the issues raised in the Notification Letter constitute
serious security concerns. The individual's actions identified in that document - offering contradictory
explanations of his actions to DOE officials and traffic court authorities and submitting a falsified police
report to the traffic court - have a clear nexus to the DOE's concern for the proper safeguarding of
classified material or special nuclear material national security information. A person who makes false and
self-serving statements and submits a falsified document to government authorities concerning his
automobile license may do the same thing when entrusted with classified information. See Personnel
Security Hearing (Case No. VSO-0075), 25 DOE ¶ 82,799 at 85,822-23 (1996).

Nor are the dishonest actions of the individual documented here an isolated event. They involve several
statements and actions over a period of several months. The hearing officer correctly identified an
"elaborate pattern of falsification and dishonesty" that has not been effectively explained or mitigated by
the individual and that raises "serious issues of honesty and trustworthiness." Personnel Security Hearing
(VS0-0125), 26 DOE at 85,672; see also, Personnel Security Hearing (Case No. VSO- 0001), 24 DOE ¶
82,751 at 85,507-08 (1994) (citing "disturbing pattern of altering" documents and troubling "pattern of
falsification"). This pattern of dishonesty is still unresolved at this time. To this date, the individual has
never specified which, if any, of his three contradictory explanations of the license plate incident is true.

As is evident from my discussion above, I find that the record, when viewed as a whole, contains

file:///cases/security/vsa0102.htm
file:///cases/security/vso0075.htm
file:///cases/security/vso0075.htm
file:///cases/security/vso0125.htm
file:///cases/security/vso0001.htm


Case No. VSA-0125, 26 DOE ¶ 83,013 (OHA September 30, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0125.htm[11/29/2012 1:30:52 PM]

sufficient evidence to support the conclusion that the individual has not mitigated the DOE security
concerns with respect to Criterion F. Specifically, I find that the individual made several contradictory
statements to government officials and lied at a PSI when he denied submitting a falsified police report to
a traffic court. I therefore find that the DOE properly invoked Criterion F concerning these actions, and
that the security concerns raised by these actions have not been mitigated. I also find that the DOE
properly invoked Criterion L with respect to these statements and to the individual's submission of the
falsified report, and that these concerns also have not been mitigated. Thus, I believe that the security
concerns raised by the individual's actions justify the hearing officer's recommendation that the individual's
security clearance not be restored.

V. Conclusion

I have thoroughly considered the record of this proceeding, including the submissions of the parties and
the evidence and testimony presented at the hearing convened in this matter. In resolving the question of
the individual's eligibility for access authorization, I have been guided by the applicable factors prescribed
in 10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the individual's access authorization
should not be restored, since I cannot conclude that such continuation would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual and his counsel in
writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
the finding by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: August 4, 1997

(1)1/ In any event, the Hearing Officer found that the individual was given sufficient notice of the nature
of the proceeding, and that there is no evidence that the individual was tricked by the facility police into
making any statements that were not voluntary.

(2)2/ I also find that it was not error for the Hearing Officer to conclude (i) that the available evidence
indicates that the individual was aware of the alterations in the copy of the police report that was sent to
the traffic court in February 1996, and (ii) that the individual had failed to come forward with evidence
sufficient to show that someone else was responsible for filing this falsified report.

(3)3/ As a factual matter, I believe it is inaccurate to describe the period from the May 1995 interview
until the March 1996 PSI as a period of inaction on this matter by DOE Security. The individual did not
make his contradictory explanation of the incident to the traffic court until January 1996 and did not
submit a falsified version of May 1995 police report to the traffic court until February 1996.
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September 23, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: August 7, 1997

Case Number: VSA-0126

This Opinion determination considers a Request for Review filed by XXXXXXXXXXXXX (hereinafter
referred to as "the individual") concerning his eligibility to retain an access authorization. (1) The
Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”

I. Background

This case concerns the suspension of the individual’s access authorization. In a random drug screening, the
individual tested positive for a metabolite of cocaine. A DOE Personnel Security Specialist conducted a
Personnel Security Interview (PSI) with the individual in which he was given an opportunity to explain
the positive test for cocaine. He repeatedly and emphatically maintained that he had never used cocaine.
The PSI did not resolve the security concerns of the DOE Office, which then suspended the individual’s
access authorization. The administrative review

process was commenced when the DOE Office issued a Notification Letter to the individual stating that it
had information that created a substantial doubt concerning his continued eligibility for access
authorization. The Notification Letter specified three areas of derogatory information described in 10
C.F.R. § 710.8. First, the Notification Letter set forth an allegation with respect to 10 C.F.R. §710.8 (k)
(Criterion K) that the individual used cocaine.(2) Second, under 10 C.F.R. § 710.8(f) (Criterion F), the
Notification Letter stated that by denying that he ever used cocaine, the individual intentionally provided
false information during the PSI.(3) Third, the Notification Letter charged under 10 C.F.R. § 710.8(l)
(Criterion L) that the individual (1) “engaged in unusual conduct or is subject to circumstances which tend
to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that
the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual
to act contrary to the best interests of the national security,” and (2) violated the terms of his DOE Drug
Certification. The individual filed a request for a hearing in which he denied the allegations of cocaine use
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and ascribed the positive test for cocaine to “foul play somewhere along the chain of custody line or a
major mix-up in sampling results.” This request was forwarded to the Office of Hearings and Appeals
(OHA) and a Hearing Officer was appointed.

At the hearing, the DOE presented as witnesses the DOE Personnel Security Specialist who had conducted
the PSI, a former supervisor of the individual, the Medical Service Operator (MSO) who had supervised
the individual’s provision of the positive urine specimen, and the DOE Contractor’s substance abuse
coordinator. The DOE also called two expert witnesses, the director of the drug testing laboratory at which
the individual’s urine sample was tested, and a drug testing expert who assists government agencies and
private companies in the monitoring of drug testing programs. The individual testified on his own behalf
and called a total of eight other witnesses, including four of his present and past supervisors, three of his
friends and his spouse.

Based upon the testimony at the hearing and other record evidence, the Hearing Officer issued an Opinion
recommending that the individual’s access authorization not be restored. Personnel Security Hearing
(VSO-0126), 26 DOE ¶ 82,776 (1997). The individual filed a Request for Review that included a
Statement of Issues to be reviewed (hereinafter referred to as “the Statement” or “the Statement of
Issues”). 10 C.F.R. §710.28(a), (b). The DOE Office of Safeguards and Security filed a response, stating
that it concurred with the recommendation of the Hearing Officer and had no additional information to
submit in this proceeding.

II. The Hearing Officer’s Opinion

The Hearing Officer first noted in his Opinion that the DOE’s contention that the individual used cocaine
was based on the individual’s urine specimen that tested positive for a metabolite of cocaine. (4) The
Hearing Officer then proceeded to consider whether the specimen was actually provided by the individual,
whether the methodology used to test the specimen was reliable and whether the positive rest result could
be caused by factors other than illegal drug use. The Hearing Officer exhaustively reviewed hearing
testimony regarding the collection of the sample, the laboratory storage and testing procedures and chain
of custody issues. He concluded that the individual had provided the urine specimen in question. The
Hearing Officer also considered expert testimony regarding the methodologies used to determine whether
the specimen contained evidence of illegal drugs. He found that the accuracy and reliability of the
methodologies used were widely recognized. He therefore concluded that the urine specimen provided by
the individual did indeed contain the cocaine metabolite.

He also found that the individual had offered no credible evidence that the wrong sample was tested, that
this sample was contaminated, or any other evidence that his ingestion of some other substance might have
caused a false positive test result. Based on these findings, the Hearing Officer determined that the
individual failed to resolve the security concerns raised under Criterion K. Further, the Hearing Officer
found the individual provided false information to the DOE by repeatedly denying that he ever used
cocaine. The Hearing Officer concluded that this raised an unresolved security concern under Criterion F.
Finally, the Hearing Officer concluded that the individual’s drug use and provision of false information
raised serious security concerns under Criterion L, with respect to his honesty, reliability, and
trustworthiness. Accordingly, the Hearing Officer found that the individual’s access authorization should
not be restored.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
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with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the individual.

As a general rule I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988), quoting Federal Rule of Civil Procedure 52 (a). See also Oglesbee v.
Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, the hearing officer,
who was present for the testimony of the witnesses, is in the best position to assess their demeanor and
credibility, as well as to determine the appropriate weight to be given to their testimony. Personnel
Security Review (Case No. VSA- 0049), 25 DOE ¶ 83,002 at 86,512 (1995). Therefore I will not
ordinarily supplant my judgment for that of a hearing officer in such matters. Id.

B. Statement of Issues

The Statement of Issues sets forth 20 numbered objections to the Hearing Officer’s Opinion. These
objections each cite to page and line numbers in the hearing transcript. The objections then proceed to
raise specific arguments regarding the testimony referred to. In this regard, some objections allege that the
Hearing Officer did not consider specified portions of the transcript in his Opinion. The Statement seems
to argue that had the Hearing Officer given due consideration to these portions of the transcript, he would
have decided that the test sample was flawed and that the individual’s security clearance should be
restored.

As an initial matter, the fact that the Hearing Officer did not specifically address in his Opinion any
particular item of testimony does not in and of itself establish that there was any error. The hearing in this
matter took place over a two-day period, and lasted approximately 12 hours. The transcript is 459 pages
long. It is obvious that the Hearing Officer could not reasonably be expected to address every line of
testimony, nor was it necessary or proper for him to do so in reaching his ultimate conclusion. The
Hearing Officer must provide a reasoned basis for his determination regarding whether or not restoration
of the security clearance would not endanger the common defense and would be clearly consistent with the
national interest. 10 C.F.R. §710.27(a). He must make specific findings supported by reasons based upon
the record as to the validity of each of the allegations contained in the Notification Letter. 10 C.F.R.
§710.27(c). He must also consider the factors laid out in 711.7(c). The Hearing Officer’s Opinion certainly
meets these requirements. I see no automatic error in the fact that any particular item of testimony was not
addressed in the Hearing Officer’s Opinion.

Therefore, the questions I must consider on appeal are (a) whether there is any specific error in the
Hearing Officer’s Opinion, such that his recommendation should be reversed, and (b) whether, after
reviewing the record in this matter, I find that restoring the individual’s access authorization would not
endanger the common defense and would be clearly consistent with the national interest. As discussed
below, my response to each of these two questions is negative.

The 20 numbered objections that the individual has submitted in his Statement of Issues relate to four main
subjects: (a) ethics issues(5); (b) reliability of laboratory procedures (6); (c) weight of evidence accorded
by the Hearing Officer to the testimony of witnesses (7); and (d) a new matter concerning the individual’s
rehabilitation.(8) I will consider the objections by subject category.

1. Ethics Issues

With respect to ethical issues, the Statement of Issues, citing the hearing transcript, refers to portions of
the hearing in which the Hearing Officer allegedly acted improperly. For example, the Statement cites an
interchange between the Hearing Officer and the individual’s attorney in which the Hearing Officer stated
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what the DOE counsel “is going to do.” According to the Statement of Issues, this statement is evidence
that an impermissible ex parte conversation took place between the Hearing Officer and the DOE counsel,
in which the DOE counsel informed the Hearing Officer of his intentions in this case. I do not agree. The
individual’s assertion shows a misreading of the transcript. The Hearing Officer specifically stated “I will
let [the DOE Counsel] make their case, but what’s common is that I believe that DOE is going to claim
the...drug test is evidence that he was using an illegal drug, cocaine.” Transcript of Hearing (hereinafter
Tr.) at 10. I see no evidence here of any improper contact. The Hearing Officer was simply stating what he
believed the DOE Counsel’s position would be. As the Hearing Officer indicated, this was based on his
considerable experience in these matters. It was also obviously based on his overall knowledge of the case
at hand.

The Statement also claims that the Hearing Officer failed to exercise his ethical obligation to elicit
information favorable to the individual. Section 710.26(d) provides that the DOE Counsel shall assist the
Hearing Officer in...bringing out a full and true disclosure of all facts, both favorable and unfavorable,
having a bearing on the issues before the Hearing Officer.” After reviewing the record in this case, I see no
evidence of any failure to develop the record fully. The Hearing Officer gave the individual and his
attorney every opportunity to introduce all the evidence that they wished to present in this case. The
Statement cites no instance in which the Hearing Officer failed to allow the individual to introduce
appropriate favorable evidence, and I see none in the record. The hearing transcript plainly shows that the
Hearing Officer actively participated in the hearing and assured that all sides of the case were developed.
E.g., Tr. at 154-68; 239-41.

The Statement also claims that the Hearing Officer unfairly attempted to rush through the hearing, and
cites several portions of the hearing transcript in this regard. The cited interchanges involve the Hearing
Officer’s attempts to gauge the scheduling of witnesses, and the overall length of time necessary to
complete the hearing.

The regulations at Part 710 specifically provide that one of a Hearing Officer’s functions is to regulate the
course of the hearing. 10 C.F.R. § 710.25(d). The hearing in this case included 15 witnesses and took place
over a two-day period. It was therefore not only proper, but necessary for the Hearing Officer to consider
the length of time a witness’ testimony might take and when any particular witness should be scheduled to
appear. The transcript indicates that the Hearing Officer entered into discussions with the parties regarding
this scheduling, and that the attorney for the individual readily agreed to scheduling determinations made
by the Hearing Officer. E.g., Tr. at 292, 454.

I further note no suggestion in the Statement of Issues that any testimony that the individual wished to
offer was precluded based on any time constraints imposed by the Hearing Officer. From my overall
review of the hearing transcript I see no evidence that there was any unfairness or prejudice to the
individual that resulted from the scheduling discussions engaged in by the Hearing Officer. Accordingly, I
find no error in the Hearing Officer’s determinations in this regard.

The Statement further alleges that the Hearing Officer was unethical and unprofessional by stating that he
was “allowing activity outside of ?Federal Guidelines.’” After referring to the portion of the hearing
transcript cited in this regard, I find this contention without any basis whatsoever. At this point in the
hearing, the individual’s attorney objected to a leading question asked by the DOE counsel of his own
witness. The Hearing Officer overruled the objection, pointing out that “we’re not strictly observing the
Federal Rules of Evidence” in these administrative proceedings. Tr. at 151. I see no ethical breach or error
of law by the Hearing Officer in this regard. The Part 710 regulations provide considerable latitude in the
type of evidence that may be admitted, and specifically state that formal rules of evidence shall not apply,
but that the Federal Rules of Evidence may be used as a guide. 10 C.F.R. § 710.26(h) Thus, it was proper
for the Hearing Officer to allow a leading question, if he believed that doing so would produce material
and relevant information. Contrary to the assertion by the Statement of Issues, I see no evidence that the
Hearing Officer allowed an activity outside of the “Federal Guidelines.” I believe that the individual is
simply under a misapprehension about the meaning of the Hearing Officer’s reference to the Federal Rules
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of Evidence.

The Statement also cites the last statement at the hearing by the Hearing Officer that the individual “will
be notified of his right to request further review of his case through the Director at the Office of Hearings
and Appeals.” Tr. at 459. The Statement argues that this assertion by the Hearing Officer shows that he
had already made a decision in this case by the end of the hearing and therefore did not fully consider the
testimony elicited at the hearing. The Statement therefore charges that the Hearing Officer acted
unethically. I see no ethical violation or evidence of prejudgment of the case arising from this assertion by
the Hearing Officer. The Hearing Officer was simply notifying the individual of his further procedural
rights in this case. He would have been remiss in not doing so.

In sum, based on my review of the record and of the Hearing Officer’s Opinion, I see no ethical violations
by the Hearing Officer in this proceeding.

2. Laboratory Procedures

The Statement of Issues also alleges that the Hearing Officer failed to consider evidence showing that the
laboratory procedures which resulted in the positive cocaine screen were flawed. The individual seems to
believe that human error in the laboratory procedures caused his positive drug screen. In particular, the
Statement cites to portions of the hearing transcript which involve testimony regarding the completion of
the chain of custody form for the urine sample provided by the individual. The MSO testified that she
completed (by signing) a portion of the chain of custody form prior to administering the specimen
collection. The Statement alleges that this deviation from established procedures is a cause for concern
about the validity of the test, and that this was not considered by the Hearing Officer.

In fact, the Hearing Officer specifically referred to this issue in his Opinion. He stated in this regard that
while “deviance from established policy is a cause for concern, the same MSO indicated that the collection
of the specimen had actually conformed to all applicable standards.” Personnel Security Hearing (Case
No. VSO- 0126), 26 DOE ¶ 82,776 at 85,683. The Hearing Officer concluded that the specimen provided
by the individual was properly collected, labeled and sealed when it was delivered to the courier later that
day. After reviewing the cited portions of the hearing transcript and the relevant exhibits (DOE Exhibits
#3 and #4), I am convinced that the Hearing Officer’s conclusion is correct. There is no evidence in the
record to suggest that there was any irregularity in the chain of custody of this specimen.

The Statement also suggests that the laboratory that performed the drug test may not have been reliable. It
supports this claim by pointing out that federal certification inspections of laboratories are pre-scheduled,
so that the laboratories know when the inspection will take place. The president of a consulting service that
assists government agencies and private companies in the monitoring of drug testing programs testified
that “there’s always the possibility that they’re going to...be on their best appearance when the inspectors
arrive.” Tr. at 24.

The mere fact that a laboratory is aware of an inspection does not in any way establish or even suggest that
its procedures may be substandard at other times. In his Opinion, the Hearing Officer specifically pointed
out the testimony of the president to the effect that this was a particularly high caliber laboratory.
Personnel Security Hearing (VSO-0126), 26 DOE ¶ 82,776 at 85,684 (1997). The Hearing Officer also
noted the president’s testimony that he had reviewed the documentation of the chain of custody at the
laboratory and found that it was intact and well documented. Id. The Hearing Officer concluded that the
specimen attributed to the individual was indeed provided by the individual, and that the methodology
used to test the specimen produces accurate results. Id. at 85,685. After reviewing the Hearing Transcript, I
see no error with regard to that conclusion and no reason to suspect the reliability of this particular
laboratory.

As the Hearing Officer noted in his opinion, the burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization would not endanger the common
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defense and security and would be clearly consistent with the national interest. Id. at 85,681-2. It is true, as
the Hearing Officer stated, that human error can never be completely removed from any testing program.
Id. at 85,686. However, an individual who argues that an irregularity in drug test procedures caused a false
positive must bring forward evidence to convince the Hearing Officer that this contention is correct. In this
proceeding, the individual merely raised a conjecture as to how it might have happened that his drug
screen could have been positive, even though he allegedly never ingested cocaine. He contends that
mistakes may have been made in the collection process and laboratory procedures.

Merely offering an alternative theory to explain a positive drug screen is not sufficient. Personnel Security
Hearing (VSO-0078), 25 DOE ¶ 82,802 (1996). In order for me to accept that theory, the individual would
have to persuade me that it was true in his case. The burden of the individual who has a positive drug test
is not only to show that there exists a possible explanation, aside from his own intentional ingestion of the
drug. In order to prevail, he must provide sufficient evidence in support of that explanation. Personnel
Security Review (VSA-0051), 25 DOE ¶ 83,012 (1996). In this case, the individual has made numerous
unsubstantiated allegations of unfairness and possible failure to follow procedures. However, he has not
supported any of these allegations with any evidence, or shown how they apply directly to his own
positive drug screen. I therefore cannot give any credence to these unfounded contentions.

3. Weight of Evidence

The individual also contends that the Hearing Officer did not give proper weight to evidence provided by
character witnesses. In particular, the individual believes that the Hearing Officer should have given
greater weight to testimony provided by his current supervisor, by a line facility manager, and by a cousin
who has known the individual all of his life.

Under the Part 710 regulations, the Hearing Officer is responsible for considering the demeanor of
witnesses, the probability or likelihood of the truth of their testimony and their credibility. 10 C.F.R. §
710.27(b). Since the Hearing Officer was actually able to observe the witnesses, his assessment of their
credibility deserves much deference on review. Therefore, absent some serious material error, I will not
overturn his judgment as to the appropriate weight to be accorded their testimony. Personnel Security
Review (VSA-0051), 25 DOE ¶ 83,012 at 86,560.

In the present case the Hearing Officer reviewed the testimony of the witnesses, noting that they stated
that they did not know of any reason to believe that the individual had ever used illegal drugs. However,
the Hearing Officer concluded that the testimony of these witnesses was insufficient to overcome the
strong evidence of cocaine use based on the positive drug test. The Hearing Officer pointed out that it
would have been possible for the individual to have consumed cocaine without any of these witnesses’
knowledge. I see no error in that determination.

Moreover, after reviewing the testimony of the three witnesses particularly cited by the individual, I see no
basis for any reversal of the Hearing Officer’s determinations concerning weight of evidence. It was the
testimony of all three of these witnesses, who were primarily familiar with him and his conduct through
personal contact at the workplace, that the individual’s behavior was not like that of a person who was a
drug user. Tr. at 297, 337, 348. (9) These witnesses all stated that they had not seen in the individual signs
typical of a drug use problem, such as mood swings, unusual behavior, judgment problems or
absenteeism. However, it is unlikely that a person who had used cocaine off the job on a one-time or
infrequent basis would exhibit any of these problems, or display any unusual behavior that could be
detected by fellow employees on the job. Thus, the testimony of these witnesses to the effect that this
individual’s behavior was not consistent with that of a cocaine user does not shed any light on the issue of
whether this individual used cocaine on a one-time basis. As the Hearing Officer stated, these witnesses
are not even likely to have been aware of the individual’s isolated or irregular use of cocaine.
Accordingly, I will not reverse the Hearing Officer’s assessment of the weight to be given to the testimony
of these witnesses.
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4. Rehabilitation

The individual has included with his Statement of Issues a copy of a certificate entitled “Notification of
Successful Rehabilitation.” The Notification gives a date on which the individual successfully completed
his rehabilitation under his employer’s substance abuse program. (10) The issue of rehabilitation was not
explicitly considered by the Hearing Officer in his Opinion. Accordingly, I will consider the issue as a
matter of first impression at this point in the proceeding.

At the hearing the individual testified that because of his positive drug test, he was required to attend a
drug treatment program or lose his job. Tr. at 451.(11) He said that he did all that was expected of him in
terms of involvement in the program and attendance at meeting. Tr. at 452. The individual also stated that
he told the program’s counselors that he had been wrongly accused of taking illegal drugs. Tr. at 453.
Although the individual testified that he was actively involved in the rehabilitation program, he also gave
conflicting testimony to the effect that most of the time he did not pay attention to what was being said,
because he did not relate to other individuals with chemical abuse problems. Tr. at 426. He stated that he
thought it was a waste of time to attend the program. Tr. at 425. The Statement of Issues characterizes the
drug treatment program as “total joke” and a waste of time.

I am unpersuaded by the assertion on the form the individual provided that he has successfully completed
rehabilitation. Rehabilitation connotes an understanding that a problem existed requiring treatment. That is
not the case here. As stated above, the individual continued to deny illegal drug use to his counselors, did
not pay attention during the counseling sessions, and believed the program to be a waste and a joke. I fail
to see how the person who signed the form could in good faith certify rehabilitation of this individual
under these circumstances. I therefore cannot accept the certification that the individual has successfully
completed the program. In fact, I am dismayed at what appears to be a pro forma certification of
completion of rehabilitation, given the individual’s manifest lack of commitment to the program and his
hostile attitude.(12) I conclude that the Notification of Successful Rehabilitation is meaningless.

In sum, the new evidence submitted by the individual and the arguments raised in the Statement of Issues
do not establish that there was any error on the part of the Hearing Officer in this case. I cannot find that
restoring this individual’s access authorization would not endanger the common defense and security and
will be clearly consistent with the national interest.

IV. Conclusion

As indicated by the foregoing, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals
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Date: September 23, 1997

(1)1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.

(2) Criterion K applies to information indicating that the individual has “[t]rafficked in, sold, transferred,
possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled
Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such as
marijuana, cocaine, barbiturates, narcotics, etc.) except as prescribed or administered by a physician
licensed to dispense drugs in the practice of medicine, or as otherwise authorized by law.” 10 C.F.R. §
710.8(k).

(3)Criterion F applies to information indicating that the individual has “[d]eliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for
Sensitive Positions, a personnel qualifications statement, a personnel security interview, written or oral
statements made in response to official inquiry on a matter that is relevant to a determination regarding
eligibility for DOE access authorization, or proceedings conducted pursuant to § 710.20 through §
710.31.” 10 C.F.R. § 710.8(f).

(4)The DOE also based its conclusion that the individual used cocaine on the individual’s participation in
an outpatient drug program. The Hearing Officer found that participation in that program did not alone
establish that the individual used drugs, inasmuch as the individual was given an ultimatum by his
employer to either participate in the program or resign.

(5)These issues are raised by items 1-4, 12, 16, 19 and 20.

(6)This matter is raised in items 6-11, and 13-16.

(7)This issue is raised in items 17 and 18.

(8)This subject is raised in item 5.

(9)The individual’s cousin did have contact with him outside the workplace. In fact, the two briefly lived
as roommates. However, it has been many years since the two lived together. In spite of the cousin’s
assertion that he was “close” to the individual, the two appear to have only superficial social contact in
recent periods. Tr. at 348. The cousin did not seem to have any significant knowledge of the individual’s
personal life. Tr. at 353.

(10)Technically, this item is new evidence under 10 C.F.R. § 710.29, and should have been submitted to
the Office of Hearings and Appeals through the Director, Office of Safeguards and Security. Since that
Office has had an opportunity to comment on this piece of evidence, I see no harm in considering it.

(11)At the time of the hearing, the individual had not yet completed the designated rehabilitation program.
Tr. at 452. Given my ultimate determination that the Notification of Successful Rehabilitation is of no
avail, I will not consider here if it is appropriate to include the period of rehabilitation that takes place after
the close of the hearing in evaluating whether an individual’s security clearance should be restored.

(12)As a matter of agency policy, Hearing Officers urge persons who are the subject of these proceedings
to submit all relevant evidence for consideration at the hearing. Evidence can thus be tested and verified,
and made subject to cross examination or addressed by other experts. In addition to the problems I have
noted in the text above, the Notification of Successful Rehabilitation in this case was not submitted at the
hearing. I recognize that the rehabilitation was purportedly completed after the date of the hearing.
Nevertheless, the fact remains that neither I nor the Hearing Officer have had an opportunity to examine
and cross examine the individual’s drug counselors as to their basis for concluding that rehabilitation was
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successful. This fact also lessens any weight the individual desires me to give the Notification of
Successful Rehabilitation.
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Case No. VSA-0130, 26 DOE ¶ 83,017 (OHA
September 16, 1997)
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

September 16, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:July 9, 1997

Case Number: VSA-0130

This determination considers a Request for Review filed by the Office of Safeguards and Security
(hereinafter "the OSS") concerning the eligibility of XXXXXXXX (“the individual”) to retain a
Department of Energy (DOE) access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." The individual's access authorization was suspended at the direction of the local
security office under the provisions of Part 710. The individual requested a hearing, and on June 2, 1997,
the Hearing Officer assigned by the DOE Office of Hearings and Appeals (OHA) issued an Opinion
recommending that the individual's access authorization be restored. Personnel Security Hearing, VSO-
0130, 26 DOE ¶ 82,779 (OHA 1997). On July 9, 1997, the OSS filed a Request for Review of the Hearing
Officer's Opinion pursuant to 10 C.F.R. § 710.28. OSS incorporated a Statement of Issues into its Request
for Review. This Opinion considers the matters raised by the Statement of Issues.

I. Background

The individual is an employee of a Department of Energy (DOE) who is required to maintain a security
clearance. Upon learning from the individual that he had been arrested for driving while intoxicated, the
Personnel Security Division of the local DOE office (DOE Security) conducted two Personnel Security
Interviews (PSIs) with the individual. Following these interviews and the individual’s interview with a
DOE consultant psychiatrist, DOE Security determined that information existed that was substantially
derogatory to the individual and created questions regarding the individual’s continued eligibility for
access authorization. Accordingly, the individual’s access authorization was suspended and an
administrative review proceeding was initiated.

In December 1996, the DOE issued a letter notifying the individual that information in the possession of
the DOE created a substantial doubt concerning his continued eligibility for an access authorization
(hereinafter referred to as “the Notification Letter”). In accordance with 10 C.F.R. § 710.21, the
Notification Letter included a statement of derogatory information possessed by the DOE indicating that
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the individual was “a user of alcohol habitually to excess, or has been diagnosed by a board-certified
psychiatrist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). The
Notification Letter also informed the individual that he was entitled to a hearing before a Hearing Officer
in order to resolve the substantial doubt regarding his continued eligibility for access authorization.

In a December 1996 letter, the individual requested a hearing on this matter. This request was forwarded to
the Office of Hearings and Appeals (OHA) and the Director of the OHA appointed a Hearing Officer. In
accordance with 10 C.F.R. § 710.25(f), a prehearing telephone conference and a hearing were conducted
within the time deadlines promulgated in the regulations.

II. Hearing Officer's Opinion

After carefully considering all of the evidence before him in the record, the Hearing Officer found that the
individual was properly diagnosed as suffering from “alcohol abuse” as set forth in the American
Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders - IV (DSM-IV) at 196-
197. (1) However, the Hearing Officer ultimately concluded that the individual had sufficiently mitigated
and alleviated the DOE’s concerns regarding his alcohol abuse and therefore recommended that the
individual’s access authorization be restored.

The Hearing Officer’s finding that the security concerns were sufficiently mitigated was based upon a
number of factors. First, the Hearing Officer noted the individual had established an extensive treatment
program which included regular counseling sessions with an Employee Assistance Program (EAP)
counselor and weekly attendance at Alcohol Anonymous (AA) meetings. The most important component
of the individual’s treatment program was his total abstinence from the use of alcohol since October 1996.
Second, the Hearing Officer was impressed by the particularly strong recommendations of the individual’s
EAP counselor, and supervisors. Third, the Hearing Officer cited the individual’s testimony which
convinced him of the individual’s strong commitment to achieving and maintaining his sobriety.

Most importantly, the Hearing Officer was persuaded by the testimony of the DOE psychiatrist. Much of
the DOE psychiatrist’s testimony supported the individual’s contention that he was rehabilitated. For
example, the DOE psychiatrist testified that the individual was doing very well in his treatment program.
Tr. at 129. The DOE psychiatrist attributed this success to the individual’s high levels of commitment and
insight. Tr. at 119, 132, and 133. Moreover, the DOE psychiatrist specifically found that the individual’s
judgment and reliability had remained intact. Tr. at 117-18 and 136. Of particular significance was the
DOE psychiatrist’s testimony that he believed it was not likely that the individual would ever use alcohol
again. Tr. at 140.

After considering all of the information in the record before him, the Hearing Officer concluded that
despite the fact that the individual had only completed half of the recommended treatment program, he
was sufficiently reformed or rehabilitated from his alcohol abuse to maintain a DOE access authorization.
Accordingly, he found that the security concerns raised under Criterion J had been mitigated and therefore
recommended that the individual’s access authorization be restored.

III. Statement of Issues

On July 9, 1997, the OSS submitted a consolidated Request for Review and Statement of Issues pursuant
to 10 C.F.R. § 710.28(a) and (b). In this submission, OSS contends that the derogatory information set
forth in the notification letter has not been sufficiently resolved to warrant restoration of the individual’s
access authorization. Specifically, the OSS contends that since the DOE psychiatrist recommended that the
individual undergo a course of treatment that included a minimum of 12 months of counseling and
abstinence from the consumption of alcohol, and only 6 months had passed at the time of the hearing, the
individual has not shown that the doubts raised by his alcohol abuse have been sufficiently resolved.
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An adjudication of an individual’s suitability to maintain a DOE access authorization is in essence a
“predictive assessment.” Personnel Security Hearing, VSO-0011, 25 DOE ¶ 82,751 at 85,504 (OHA
1995); affirmed 25 DOE ¶ 83,014 (OHA 1995); proceeding terminated (OSA 1995). Although it is
impossible to predict with certainty an individual’s future behavior, it is incumbent upon the individual to
show that the maintenance of an access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. Id. In evaluating the potential risk posed
by the possibility of relapse, both the likelihood of relapse and the potential consequences of a relapse
must be considered. Personnel Security Hearing, VSO-0150 (OHA August 7, 1997); appeal pending.

The DOE psychiatrist’s September 30, 1996, Report of Examination had contained his recommendation
that the individual undergo a treatment program consisting of at least 12 months of professional
counseling and abstinence from alcohol. When asked on two occasions at the hearing if he still believed
that the individual needed to complete the full 12 months of counseling, he unambiguously reiterated this
opinion. Tr. at 130 and 135. However, some confusion has understandably arisen. At the hearing, the DOE
psychiatrist’s testimony did not adequately explain why he believed that six months of counseling and
abstinence was inadequate. The only explanation provided directly on this issue was the following
exchange between the DOE Counsel and the DOE psychiatrist:

Q [by DOE COUNSEL]: Are you aware of any studies or statistics that indicate the failure rate is less after
a year of somebody going through sobriety -- in other words, falling off the wagon?

A [by DOE PSYCHIATRIST]: You know, I’ll have to be honest with you. I don’t know what the exact
statistics are. I do know that when people go through a process like [the individual] is starting that they are
going to have a better chance of staying out of difficulty. I can’t give you numbers, I mean --

Q: But --

A: -- I can tell you that --

Q: Your degree -- would your degree of confidence be much greater if he would have demonstrated he’s
done this for a year as opposed to six months?

A: Yes.

Q: I’ve also heard testimony to the effect that one element of the year is that you go through complete
cycles of Christmas, New Years, 4th of July, a lot of things happen in a year, which is a better indicator.
Can you espouse to that?

A: I think that generally speaking, I would agree with that.

Q: Because there are certain times of the year that you -- some people, drink more, say the 4th of July.

A: Right.

Tr. at 132-33. Accordingly, the psychiatrist testified that one year of sobriety provided a greater
confidence level than six months. He also testified that “there is no magic to the one year” and indicated
his belief that it was not likely that the individual would resume drinking. Tr. at 130-131. I find it most
significant, however, that the DOE psychiatrist testified that he would have “much greater” confidence that
the individual would remain abstinent if he were to complete the first phase of the recommended treatment
program. Tr. at 133. Since the individual had only completed half of the prescribed one year of abstinence,
it can thus be inferred that a significant possibility of relapse existed at the time of the hearing. In my
view, the Hearing Officer’s opinion fails to take this critical element of uncertainty about the eventual
outcome of the individual’s alcohol rehabilitation into account.

Turning to the consequences of relapse, it should be noted that the DOE psychiatrist has testified that the
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individual was a “symptomatic” drinker, i.e. the individual could not be expected to return to the social
use of alcohol without serious consequences. Tr. at 112-13 and 140. This is a particularly serious type of
problem. Many DOE opinions have noted the security risks associated with alcohol abuse. See, e.g.,
Personnel Security Hearing, VSO-0106, 26 DOE ¶ 82,767 (OHA 1997), and cases cited therein.
Therefore, if the individual were to consume alcohol again, he would constitute an unacceptable risk to the
national security. I disagree with the Hearing Officer’s ultimate conclusion to recommend restoration
because there is substantial evidence that the security concern posed by the individual’s drinking problem
was still not resolved to a satisfactory risk level at the time of the hearing.

While there is nothing magic about one year of abstinence from alcohol, I agree with the view expressed
by the OSS in its Request for Review that six months of abstinence is clearly not enough to mitigate the
security concerns in this case. This is consistent with the weight of opinion expressed in many cases by
expert professionals in the field of substance abuse treatment. See, e.g., Personnel Security Hearing, Case
No. VSO-0018, 25 DOE ¶ 82,758 (OHA May 22, 1995), affirmed, 25 DOE ¶ 83,006 (OHA Aug. 30,
1995), affirmed, (OSA Sept. 21, 1995). In that case, the OHA hearing officer’s opinion was based, in part,
upon a psychiatrist’s testimony. That psychiatrist testified that research had shown that the probability of
successful rehabilitation increased from 25 percent to 40 percent when the subjects had completed a year
of appropriate treatment and abstinence from alcohol.

I find that the Hearing Officer’s opinion placed too much emphasis on the excellent potential for this
individual’s rehabilitation and did not give appropriate weight to the countervailing testimony of the DOE
psychiatrist regarding the existence of a significant possibility at the time of the hearing for a relapse and
its attendant consequences. Since there remains a significant possibility that the individual will once again
engage in behavior that would pose an unacceptable risk to the national security, it is my conclusion that
restoration of the individual’s access authorization is not warranted.

IV. Conclusion

I have thoroughly considered the record of this proceeding, including the submissions of the parties and
the testimony presented at the hearing convened in this matter. In resolving the question of the individual's
eligibility for access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. §
710.7 (c). I conclude that the Hearing Officer properly found that security concerns existed with respect to
Criterion J. However, I find that there is insufficient evidence of rehabilitation or reformation or other
relevant mitigating factors to restore the individual's clearance at this time. For the reasons explained
above, I find that the individual has not furnished evidence that restoration of his clearance would not
endanger the common defense and security and would be clearly consistent with the national interest. 10
C.F.R. § 710.27 (a). Accordingly, it is my opinion that the individual’s access authorization should not be
restored.

George B. Breznay

Director

Office of Hearings and Appeals

Date:September 16, 1997

(1) As an initial matter, the Hearing Officer resolved in the individual’s favor security concerns regarding
the DOE’s allegations that the individual presented conflicting accounts of whether he had ever had a
“blackout.” OSS apparently accepted the Hearing Officer’s resolution of this issue, and it has not
requested review of this aspect of the Hearing Officer’s opinion.
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October 7,1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: August 1, 1997

Case Number: VSA-0132

This Opinion considers a Request for Review filed by XXXXXXXXXX (the Individual) concerning the
suspension of his access authorization, also referred to as a security clearance. As explained below, I
cannot conclude that restoring the Individual’s access authorization would be clearly consistent with the
national interest.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an “access authorization” or a “security clearance.”

B. The Instant Case

This case concerns the suspension of the Individual’s access authorization. A DOE office conducted
Personnel Security Interviews (PSIs) with the Individual in 1984, 1991, 1993, 1995, and 1996. In those
interviews, the DOE office questioned the Individual about his financial delinquencies and his arrests for

writing bad checks. After the 1996 PSI, the DOE office issued a Notification Letter to the Individual. The
Notification Letter stated that the Individual had exhibited a pattern of financial irresponsibility that raised
a security concern under 10 C.F.R. § 710.8(l) (Criterion L) that the Individual is not “honest, reliable, or
trustworthy,” or may be subject to “exploitation.”
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The Notification Letter advised the Individual of his opportunity to request a hearing before a Hearing
Officer in the Office of Hearings and Appeals (OHA) in order to resolve the cited security concerns.

The Individual requested a hearing, and a Hearing Officer was appointed. The only witness at the hearing
was the Individual. At the hearing, the Individual did not deny the accuracy of the derogatory information.
Instead, the Individual testified that he was reformed.

The Hearing Officer issued an Opinion recommending that the Individual’s access authorization not be
restored. Personnel Security Hearing (VSO-0132), 26 DOE ¶ 82,780 (1997) (Hearing Officer Opinion).
The Individual requested review and identified the issues upon which he sought review. The DOE Office
of Safeguards and Security filed a response, stating that it concurred with the recommendation of the
Hearing Officer, and had no additional information to submit. On September 30, 1997, the record was
closed.

II. The Hearing Officer Opinion

The Hearing Officer found that the derogatory information concerned a pattern of financial irresponsibility
spanning more than ten years. The Hearing Officer also found that the Individual had not shown sufficient
evidence of reformation and rehabilitation with respect to this pattern of behavior.

The Hearing Officer noted that the Individual did not dispute the following facts. 26 DOE at 85,708-10. In
1981, the Individual was arrested for writing a bad check. In 1984, the Individual had three overdue
accounts. During the period 1985 to 1988, the Individual’s pay was garnished at least four times by
various creditors. In 1986, the Individual was arrested three times for writing bad checks. During the
period 1986 to 1987, three firms obtained judgments against the Individual. In 1991, the Individual filed
for bankruptcy and received a discharge from $20,000 in debt. In 1992, the Individual was named in two
civil complaints for writing two bad checks. In 1992, the Individual was arrested for writing bad checks.
In 1993, the Individual had three delinquent accounts. At the time of the 1995 PSI, the Individual had
outstanding checks with insufficient funds and a number of overdue accounts. The Individual testified that
he expected to receive a $15,000 settlement in a court action and that he would use this settlement to
repay his debts. Thereafter, he received the $15,000, but used only a portion of it to repay debts. In 1996,
he provided the DOE office with a financial statement that listed 14 debts. Later in 1996, the Individual
was charged with theft as the result of a dispute over the amount owing for furniture rental. The Individual
was placed on probation until he paid the debt, which he subsequently did.

The Hearing Officer addressed the Individual’s contention that some of his financial problems were
attributable to a two-year period of unemployment in the early 1980s, and a six-month absence from work
for surgery in the early 1990's. 26 DOE at 85,710. The Hearing Officer found that those matters did not
account for the extent of the Individual’s financial delinquencies or his bad checks. Id. The Hearing
Officer found that “most of the Individual’s problems stem from a failure to act responsibly regarding his
debts and financial affairs.” Id.

The Hearing Officer also addressed the Individual’s contention that he was reformed. Id. at 85,711. The
Individual testified that over the six months prior to the hearing the Individual had made fundamental
changes in his life. The Individual testified that he had begun to conduct Bible studies and counsel inmates
at the local jail. The Individual also testified that he had obtained a second job. The Individual testified
that he had repaid all his debts except for one, and that his second job would allow him to resolve all his
debts in six months to a year. Finally, the Individual testified that he had begun pastoral counseling
sessions. The Hearing Officer stated that such efforts were “promising” but insufficient to resolve the
security concern. The Hearing Officer cited the duration of the Individual’s problems, his prior unfulfilled
promises to resolve his problems, and his relatively recent failure to honor his commitment to use his
$15,000 settlement to reduce his indebtedness.

Based on the foregoing, the Hearing Officer concluded that the Individual had not resolved the security
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concerns arising under Criterion L.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the Individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988), quoting Fed. R. Civ. P. 52(a). See also Oglesbee v. Westinghouse
Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a hearing officer considers the
demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony and
other evidence. Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995).
Therefore, I will not ordinarily supplant my judgment for that of a hearing officer in such matters. Id.

B. Statement of Issues

In the Statement of Issues, the Individual does not challenge the Hearing Officer’s findings of fact with
respect to his history of financial problems. Instead, the Individual challenges the finding that he is not
eligible for a clearance. The Individual contends that he will resolve his problems in the near future. The
Individual maintains that he expects to receive $20,000 as the result of a workers’ compensation suit. He
states that he will avail himself of credit counseling in order to address his problems in the interim. The
Individual also maintains that he needs his job and that he seeks forgiveness.

The Individual must demonstrate a pattern of financial responsibility in order to resolve the security
concern arising from his past financial problems. As the Hearing Officer noted, a pattern of financial
irresponsibility (i) raises doubts concerning whether an individual would comply with security regulations
and (ii) increases the possibility that an individual could be coerced or influenced by offers of money. 26
DOE at 85,711, citing Personnel Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,599
(1996); Personnel Security Review, 25 DOE ¶ 83,010 at 86,545 (1996). Accordingly, once there is a
pattern of financial irresponsibility, the individual must demonstrate a sustained, new pattern of financial
responsibility sufficient to demonstrate that a recurrence of the past pattern is unlikely. Personnel Security
Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,699 (1996).

The Individual has not demonstrated a pattern of financial responsibility. First, the Individual has not
shown that he has taken any action to resolve his financial delinquencies. The Individual has never
corroborated his assertion at the hearing that he cured all but one of his delinquencies. Second, the
Individual’s assertion that he will use the anticipated settlement to repay his debts is merely a statement of
future intent, not a demonstrated pattern of conduct. Third, even if the Individual had demonstrated that he
had recently repaid his debts, that conduct alone would be insufficient to establish a pattern of financial
responsibility. As the Hearing Officer indicated, the extent and recency of the Individual’s problems
require that he demonstrate financially responsible behavior for a sustained period. See Personnel Security
Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,597-99 (1996) (asserted recent efforts to reform
with respect to ten year pattern of financial irresponsibility, insufficient to establish pattern of financial
responsibility that would resolve security concern). Finally, the Individual’s argument that he needs his job
and seeks forgiveness is simply not relevant to whether the Individual has demonstrated a pattern of
financial responsibility.
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IV. Conclusion

As is evident from the above discussion, the matters raised by the Statement of Issues indicate that the
Individual disagrees with the Hearing Officer’s recommendation. However, that disagreement does not
evidence error by the Hearing Officer. Based on the entire record, in view of the pattern of financial
irresponsibility present in this matter and how recent it is, I cannot conclude that a grant of access
authorization will not endanger the common defense and security and be clearly consistent with the
national interest. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the Individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: October 7, 1997
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December 4, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:September 19, 1997

Case Number: VSA-0139

On September 19, 1997, XXXXXXXX (hereinafter the individual) filed a Request for Review of a
Hearing Officer’s Opinion concerning his eligibility to retain a Department of Energy (DOE) access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The DOE office
having responsibility for the individual’s place of employment suspended the individual’s access
authorization pursuant to the provisions of Part 710. Pursuant to the individual’s request, an Office of
Hearings and Appeals Hearing Officer convened a hearing. Subsequently, on August 14, 1997, the
Hearing Officer issued an Opinion recommending that the Director of the DOE’s Office of Security
Affairs not restore the individual’s access authorization. The individual filed his Request for Review of the
Hearing Officer’s opinion pursuant to 10 C.F.R. § 710.28. On October 6, 1997, the individual filed a
Statement of Issues that he asked me to consider in my review. Finally, on October 15, 1997, the Director
of the DOE’s Office of Safeguards and Security notified me that his Office would not file a response to
the Statement of Issues. Accordingly, I closed the administrative record on October 22, 1997, and will now
consider the individual’s Statement of Issues.

I. Background

The facts leading to the suspension of the individual’s security clearance concern information that the
individual used illegal drugs, which is derogatory information as described at 10 C.F.R. § 710.8(k)
(hereinafter Criterion K), and that the individual engaged in conduct tending to show that he is not honest,
reliable or trustworthy, as described at 10 C.F.R. § 710.8(l) (Criterion L). The individual tested positive for
marijuana and codeine in a random drug test. In a personnel security interview, the individual admitted to
a one-time use of marijuana and to ingestion of his wife's prescribed codeine cough syrup. These two
actions led to the Criterion K concern. A DOE consultant psychiatrist evaluated the individual, and found
that by smoking marijuana, and by using a controlled substance prescribed for another person, the
individual exhibited a “deficit” in judgment, which called into question his reliability. This evaluation led
to the Criterion L security concern.
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Upon learning of the Criteria K and L security concerns, the DOE office suspended the individual’s access
authorization. The DOE office followed this access authorization suspension with its issuance to the
individual of a Notification Letter outlining the details of its allegations concerning Criteria K and L, as
summarized above. Pursuant to the Part 710 regulations cited in the Notification Letter, the individual
requested a hearing before an Office of Hearings and Appeals Hearing Officer. Following her
appointment, the Hearing Officer convened the requested hearing. On August 14, 1997, the Hearing
Officer issued her opinion recommending that the DOE’s Office of Security Affairs not restore the
individual’s access authorization. Personnel Security Hearing (VSO-0139), 26 DOE ¶ 82,790 (1997)
(August 14 Opinion).

II. The Hearing Officer’s Opinion and Testimony at the Hearing

Based on the individual's admitted use of an illegal substance (marijuana) and his illegal use of a
controlled substance (codeine), the Hearing Officer found that the DOE office properly invoked Criterion
K in suspending the individual's access authorization. In rendering her opinion, the Hearing Officer
considered several possible mitigating factors. With respect to his use of illegal drugs, the individual
maintained that his use of marijuana was an isolated event. He testified that he was at a party and went off
to a secluded spot with a friend to play chess. During the game, his friend offered him the marijuana. The
individual stated that he refused the marijuana several times, but that after he had consumed several
glasses of wine, and was feeling "high," he finally succumbed to his friend’s offer. He stated that he has
never before or since used marijuana. Transcript of Hearing (hereinafter Tr.) at 233, 241.

To support his contention that he used marijuana only once, the individual brought forward six witnesses
who, based on their longtime acquaintance with him, testified that they did not believe that he was a
regular marijuana user. His pastor testified that he has known this individual for about four years. Tr. at
23. He stated that the individual is very involved in church activities and that he sees this individual on
virtually a daily basis. Tr. at 34-35. The pastor testified that he believed the marijuana incident was an
isolated event. Tr. at 29.

The individual's wife testified that she has known the individual for nearly 30 years. She stated that in all
that time she has never known her husband to be involved in any illegal drug use. Tr. at 57, 61. She
viewed the marijuana use as a spontaneous, isolated event that occurred in an unfortunate moment of
weakness. Tr. at 67.

Four co-workers/friends who have all known the individual for at least 12 years also testified. Tr. at 80,
90, 108, 168. Each of these witnesses testified that he had contact with the individual in both workplace
and social settings, and had never known the individual to use marijuana. Tr. at 83, 97, 114, 176.
Moreover, these witnesses clearly had more than a passing acquaintance with this individual. They and
their families had significant social contacts with the individual and his immediate family for many years.
Tr. at 82, 97, 114, 169, 176. Based on their broad knowledge of the individual's lifestyle, they expressed
surprise and even shock about the individual's positive drug test. Tr. at 83, 98, 113, 176. The Hearing
Officer found the testimony of these co-workers/friends very convincing.

The individual also presented, in an attempt to mitigate the charges with respect to his use of illegal drugs,
the testimony of a licensed clinical psychologist employed in the employee assistance program at the
individual's workplace. The psychologist testified that when an employee, such as the individual, tests
positive for illegal drugs, typically his employer offers him the option of entering the Employee Assistance
Recovery Program. The individual chose this option. In entering this program, the employee agrees to a
period of complete sobriety, in which all mood altering drugs, including alcohol, are prohibited for a
period of two years. Tr. at 206-07. The psychologist indicated that other components of this individual's
rehabilitation plan included attendance at 90 Alcoholics Anonymous or Narcotics Anonymous meetings in
90 days, a minimum of one meeting with her per month and random toxicology screens twice per month
for the first year. Tr. at 209
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The psychologist testified that as of the hearing date, the individual had participated in this program for
about five months. Tr. at 214-15. She indicated that the individual had, at that time, complied with all of
the requirements of the program. She also testified that all of his random drug tests, which occurred twice
a month since he entered the program, had been negative. Tr. at 217. As of the date of the hearing, she
had seen the individual for nine, one-hour long, individual therapy sessions. Tr. at 218. She stated that at
these meetings, the individual's attitude had been "very, very positive," and that the individual took the
program very seriously. Tr. at 208, 219. She did not believe that the individual had a chronic substance
abuse problem. Tr. at 214. She believed that his risk of relapse was very low. Tr. at 222.

The Hearing Officer found that the individual’s witnesses provided accounts strongly in the individual's
favor. The individual's wife, his pastor, and the four friend/coworker witnesses all convinced the Hearing
Officer through their testimony that the individual did not use marijuana in his current home or work
setting. Moreover, the psychologist testified that based on her observations, the individual was not a
chronic substance abuser. In view of the above, the Hearing Officer found that the individual is not a
chronic marijuana user.

However, the individual asserted a one-time use of marijuana that did not take place in either his current
home or work environment. According to the individual, the usage occurred in his hometown (the city
where he grew up, and where his mother and sisters still live). Thus, the Hearing Officer found that the
testimony of the individual’s witnesses, while convincing as to the individual's habits in his home and
work environment, did not shed light on his behavior in his hometown. The Hearing Officer found that the
individual’s witnesses had no direct knowledge of the circumstances under which the individual used the
marijuana. Thus, the Hearing Officer found that the testimony of these witnesses alone did not adequately
support the individual's claim of a one time marijuana use. The Hearing Officer also found that the
individual brought forth no other evidence to support his version of the events surrounding the marijuana
incident.

While the Hearing Officer stated that it was not necessary to her conclusion, she noted that some
additional evidence suggests that the marijuana use may not have been a one-time event. The Acting
Clinical Manager in the health services department of the DOE office testified concerning the positive
marijuana test. This witness, a Medical Review Officer (MRO), reviews drug tests to make sure the
process was appropriate and interviews employees who test positive. Tr. at 135. The MRO stated that
marijuana is normally cleared from the system within two to three days. He further testified that "for the
occasional user or rare user, you would expect [the marijuana] to be absent within 24 to 48 hours." Tr. at
143-44. The individual stated that he used the marijuana four days prior to the drug test. However, the
MRO indicated that testing positive 96 hours after usage would be highly improbable (although not
impossible) for an occasional user of marijuana. Tr. at 164. This statement contradicted the DOE
psychiatrist’s statement that a single use of marijuana can result in a positive drug test one or two weeks
later. Tr. at 196. However, the DOE psychiatrist admitted that he is not a toxicologist. Id. Furthermore, the
DOE psychiatrist later offered a somewhat contradictory opinion that marijuana "can show up [for] one or
two weeks in chronic users.” Tr. at 197. For these reasons, the Hearing Officer found that the DOE
psychiatrist’s level of expertise on drug testing was not as great as that of the MRO. Since the individual
had not completed his rehabilitation program, and further, since the Hearing Officer did not believe that
the individual was completely candid about the marijuana incident, the Hearing Officer found that the
individual did not sufficiently mitigate the security concerns surrounding his use of marijuana.

The Hearing Officer found that the individual mitigated the security risks associated with his positive test
for codeine. Specifically, the Hearing Officer found that the individual had suffered from a severe cough
for several weeks that caused him to use his wife’s prescription cough syrup with codeine on the night
before his random drug test. The individual convinced the Hearing Officer that he is now educated and
sensitized as to the importance of never using controlled substances prescribed for another person. Since
the Hearing Officer found that the individual mitigated the concerns regarding his use of codeine
prescribed for his wife, and due to the significant education he received regarding his use of prescription
substances, the Hearing Officer found the individual trustworthy and reliable regarding his codeine usage.
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However, since the individual did not mitigate the security concerns regarding his marijuana use, the
Hearing Officer could not make a similar finding with respect to the individual’s marijuana use.
Specifically, the Hearing Officer had continuing concerns about the individual's candor with respect to his
alleged one time use of marijuana. Thus, the Hearing Officer could not be certain that the individual was
entirely trustworthy, honest and reliable. Accordingly, the Hearing Officer found that the individual
presented a security concern with respect to Criterion L.

In summary, the Hearing Officer found significant derogatory information in the possession of the DOE
that raised serious concerns under Criteria K and L as to the eligibility of the individual for access
authorization. In addition, since the Hearing Officer found that the individual failed to bring forth
sufficient evidence to mitigate these security concerns, she determined that she was unable to conclude that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, the Hearing Officer recommended that
the DOE not restore the individual’s access authorization.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that
restoring the access authorization of the individual would be clearly consistent with the national interest.

Generally, I will not set aside findings of fact made by a hearing officer in these types of cases unless they
are clearly erroneous. See Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512
(1995); see also Oglesbee v. Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings
of fact, a hearing officer considers the demeanor and credibility of witnesses, and the appropriate weight
given to their testimony and other evidence. Therefore, I will not ordinarily supplant my judgment for that
of a hearing officer in such matters.

B. The Individual’s Statement of Issues

In his Statement of Issues, the individual argues that the Hearing Officer erred when she found that he had
not sufficiently mitigated the DOE’s security concerns in this case. In particular, he contends that he
sufficiently supported his claim that he only used marijuana once without premeditation through his
testimony and that of his witnesses. Accordingly, he asserts that the Hearing Officer should not have
required that he provide corroboration of his account of the marijuana incident and his assertion that the
incident was an isolated event. For the reasons presented below, I find that the individual has not
demonstrated that the Hearing Officer’s findings are erroneous.

1. Sufficiency of Testimony Regarding One Time Use of Marijuana

The individual states that the Hearing Officer acknowledged and agreed with his six witnesses, and the
DOE facility psychologist, that he is not a chronic substance abuser or chronic marijuana user. Thus, since
these witnesses and the Hearing Officer agreed that the individual was not a chronic marijuana user, the
individual argues that the Hearing Officer should have accepted his statement that the marijuana incident
was an isolated and unpremeditated event, even without witnesses to shed light on his behavior in his
hometown. The individual states that he is the same person at his residence and work place as he is in his
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hometown. He states that he attends church in both places and gets his hair cut in his hometown because
his son provides the service and there are “few Black barber shops” in his area of residence. Furthermore,
the individual argues that he proved through the testimony of his witnesses that he does not lead a double
lifestyle.

Indeed, it was on the basis of the testimony of those witnesses that the Hearing Officer found that “the
individual is not a chronic marijuana user.” August 14 Opinion at 85,779. However, the Hearing Officer
also stated that she believed the individual was not totally candid regarding his marijuana usage and that
the individual did not submit sufficient corroboration of his claim that his use of marijuana was an isolated
or infrequent event. The Hearing Officer differentiated between the individual’s life in his hometown
versus his life where he works and has his residence. I cannot find any error in a Hearing Officer’s
judgment where, based on the individual’s presentation of his case, and his explanation of the facts
surrounding the marijuana incident, she did not believe the testimony of the individual regarding a specific
portion of his life. The individual’s testimony at the hearing allowed the Hearing Officer to see that the
individual may have acted differently in his hometown than in his place of work and residence.
Accordingly, I do not believe the Hearing Officer committed an error when, after doubting his credibility,
she felt there was insufficient evidence to support the individual’s assertions that he had not used
marijuana on other occasions in his hometown.

2. Witnesses Who Did Not Testify

In addition to questioning the validity of the Hearing Officer requiring corroboration of his hometown
behavior, the individual takes issue with the Hearing Officer’s rulings with respect to potential witnesses to
substantiate his account of the marijuana incident.

a. The Marijuana Provider

The individual states that the Hearing Officer should not have “penalized” him because the individual who
gave him the marijuana refused to testify. He argues that the Hearing Officer placed an unreasonable
amount of importance on the failure of this uncooperative witness, the drug provider, to testify. The
individual believes that the Hearing Officer based her entire adverse recommendation on his inability to
get the drug provider to testify. He states that the Hearing Officer had the testimony of the individual
himself, as someone who was present during the marijuana incident. The individual believes that his
testimony, as someone who has 23 years of security experience, who did not deny the mistake, and who
was found trustworthy many times in government Q clearance investigations, is more valuable than the
testimony of an admitted provider of illegal substances. Therefore, he argues, the Hearing Officer should
have found that the individual’s testimony is more reliable than the testimony the drug provider would
have given.

There can be no doubt that the Hearing Officer placed a great deal of importance on the individual
providing testimony from someone who would corroborate his testimony about the marijuana incident.
The Hearing Officer concurred on an extension of time, offered to reconvene the hearing, and held the
record open for several weeks, to allow the individual the opportunity to provide testimony from a
corroborating witness. Although difficulties may have arisen in the individual’s efforts to provide
convincing testimony on a central issue to his case, it is not the Hearing Officer who penalized the
individual. Ultimately, the Hearing Officer had to evaluate the individual’s case based on the evidence
before her, as it is the individual who carries the burden of proving that he should receive access
authorization. See Personnel Security Hearing (VSO-0151), 26 DOE ¶ 82,793 at 85,795 (1997).

Since the Hearing Officer believed that the individual was not completely candid about his marijuana
usage, the Hearing Officer sought the testimony of the drug provider who had direct knowledge of the
marijuana incident and who did not have anything to gain by the outcome of this case. I find that the
Hearing Officer carefully considered all of the available evidence in this case, but ultimately felt the need

file:///cases/security/vso0151.htm


Case No. VSA-0139 (OHA December 4, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0139.htm[11/29/2012 1:30:56 PM]

for corroborating testimony on the central issue in this case: Was the individual telling the truth about the
events surrounding his marijuana usage? Accordingly, I do not believe that the Hearing Officer placed an
unreasonable amount of importance on wanting to hear the testimony of the drug provider.

b. The Party Guest

The individual contends that the Hearing Officer incorrectly stated in her opinion that she offered to hold a
second hearing for the sole purpose of taking testimony from another party guest. Also, the individual
states that the Hearing Officer was incorrect when she wrote that she impressed upon him the importance
of having some testimony to support his version of the incident involving marijuana. The individual cites a
July 11, 1997 letter from the Hearing Officer to the individual stating that one of the party guests (not the
drug provider) would not be a witness worthy of reopening the hearing. The individual concludes that the
Hearing Officer only wanted to hear the testimony of the drug provider and not that of any other party
guest.

I have carefully reviewed all of the correspondence and memoranda of telephone conversations. In these
communications, the Hearing Officer discussed many times with the individual the importance of
corroborating the events surrounding his marijuana usage. Thus, the record reflects the Hearing Officer’s
consistent efforts to encourage the individual to provide relevant and important testimony.

It is true that the Hearing Officer’s statement in her August 14 opinion that she offered to hold a second
hearing for the purpose of taking testimony from a party guest other than the drug provider is inconsistent
with the July 11, 1997 letter the individual cited. In fact, in that letter, the Hearing Officer wrote, “. . . it
might not be fruitful to reopen the hearing simply in order to take the testimony of XXXXXX, since he
has no direct knowledge of the marijuana incident.” XXXXXXX was a guest at the party, but was not the
drug provider. Furthermore, in a July 15, 1997 letter to the individual and the DOE counsel, the Hearing
Officer wrote, “[a]s I indicated to you in our conversation, I was not totally convinced that taking
XXXXXX’s testimony without that of . . . [the drug provider] would be fruitful.” At this time, a month
after the hearing, I believe the Hearing Officer was still trying to give the individual an opportunity to find
and present a key witness, the drug provider, to corroborate the individual’s statements regarding the
marijuana incident. However, when it became apparent that the drug provider would not testify, the
Hearing Officer changed her approach. Later, in a July 25, 1997 telephone conversation, confirmed by
letter on July 28, 1997, the Hearing Officer told the individual and the DOE counsel that XXXXXX’s
testimony “is a key piece of testimony” and “that this was a very important part of his case.” At this point
the Hearing Officer was willing to settle for any testimony concerning the party that the individual would
be able to provide.

The individual did not take advantage of the opportunity to present relevant evidence about the party.
Thus, the record is devoid of material to support his version of the marijuana incident. The fact that the
Hearing Officer gave the individual mixed signals as to whether or not she wanted XXXXX to testify is
irrelevant. It has no bearing on the Hearing Officer’s findings on the security concerns present in this case.

3. Drug Test Results

Finally, the individual contends that the Hearing Officer did not properly weigh the drug test evidence in
the record. The individual argues that the MRO’s statement, which the Hearing Officer cited, that there is
a high improbability the individual would test positive 96 hours after a single usage of marijuana, is
inconclusive in light of the DOE psychiatrist’s testimony that one or two weeks can pass after a single use
and still result in a positive drug test. In addition, the individual states that since the marijuana incident,
the DOE has tested him 23 times, all with negative results.

I find that the Hearing Officer properly considered all of the expert testimony surrounding the individual’s
positive drug test result. Contrary to the individual’s statement, there is no doubt that the Hearing Officer
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considered the DOE psychiatrist’s testimony in her opinion. Specifically, she found contradictory his
testimony regarding the time required to pass for marijuana to not show up on a drug test. August 14
Opinion at 85,782 n.7. I find that the Hearing Officer correctly gave little weight to the DOE psychiatrist’s
testimony on this issue because she recognized that the MRO has a greater level of expertise than the DOE
psychiatrist, who admitted that he is not a toxicologist. Thus, I find that the Hearing Officer did not make
any errors in weighing the expert opinions in reaching her recommendation.

Finally, the recent 23 negative drug test results since the individual’s marijuana incident are not at all
indicative of a one-time usage prior to his positive drug test. Thus, this fact sheds no light on the evidence
in the record regarding the individual’s frequency of drug usage.

IV. Conclusion

As explained in the above discussion, I find no errors that impact on the outcome of the opinion of the
Hearing Officer, and no basis for reversing any of her findings. Therefore, I cannot conclude that a
restoration of the individual’s access authorization would be clearly consistent with the national interest
pursuant to 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual in writing of the final
determination, and provide a copy of the present opinion. The Director of the Office of Security Affairs
should provide copies of the correspondence to the Director, Office of Hearings and Appeals; the Manager
of the DOE office; DOE counsel; and any other interested party. In the event of an adverse determination,
the correspondence shall indicate findings by the Director, Office of Security Affairs, with respect to each
allegation contained in the Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: December 4, 1997
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

April 3, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: December 31, 1997

Case Number: VSA-0148

This Opinion considers a Request for Review filed by the Department of Energy Office of Safeguards and
Security (DOE Security). DOE Security requests review of a Hearing Officer Opinion that recommended
restoration of access authorization for XXXXXXXXXX (hereinafter referred to as "the Individual"). As
explained below, I cannot conclude that restoring the Individual’s access authorization would be clearly
consistent with the national interest.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an “access authorization” or a “security clearance.”

B. The Notification Letter

A DOE office issued a Notification Letter to the Individual stating that the DOE office possessed
information indicating that the Individual engaged in unusual conduct or is subject to

circumstances which tend to show that he is subject to pressure, coercion, exploitation, or duress which
may cause him to act contrary to the best interests of national security. 10 C.F.R. 710.8(l) (Criterion L).
The Notification Letter referred to the Individual’s citation for trespassing and his allegedly conflicting
explanations of the incident.
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The Individual requested a hearing, and a Hearing Officer was appointed. Three witnesses testified: the
Individual and two co- workers.

The Hearing Officer issued an Opinion recommending restoration of the Individual’s access authorization.
Personnel Security Hearing (VSO-0148), 26 DOE ¶ 82,796 (1997) (Hearing Officer Opinion). On
December 31, 1997, DOE Security requested review of the opinion, arguing that the Individual had not
resolved the stated security concern. On January 29, 1998, the Individual filed a response, but it did not
address one of the issues identified for review. The Individual was given an additional opportunity to
respond, and he filed a second submission on February 27, 1998. The record was closed on March 6, 1998.

C. The Hearing Officer’s Opinion

The Hearing Officer recognized that the trespass and inconsistent explanations about the trespass raised
security concerns, but he found that the Individual had mitigated the concerns. The Hearing Officer noted
that the Individual had completed his probation, showed remorse, and had an otherwise unblemished
record. Opinion at 6. The Hearing Officer found that, regardless of the Individual’s prior inconsistent
explanations of the trespass, the Individual had given consistent explanations at the PSI and at the hearing.
Id. The Hearing Officer found that those consistent explanations, coupled with the Individual’s demeanor
at the hearing, indicated that the Individual was being truthful. Id. at 7. Accordingly, the Hearing Officer
found that the Individual had mitigated the security concerns that he was not honest, reliable, and
trustworthy.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the Individual.

B. Statement of Issues

In the Statement of Issues, DOE Security contends that the Individual did not meet his burden of resolving
the security concerns arising from the trespass and his inconsistent explanations of the incident. With
respect to the latter point, DOE Security maintains that the Hearing Officer incorrectly found that the
Individual gave consistent explanations of the trespass at the PSI and the hearing.

C. Whether the Individual Has Met His Burden of Resolving the Security Concerns

After reviewing the record, I have concluded that the Individual had not met his burden of resolving the
identified security concerns. As indicated below, there is insufficient evidence in the record upon which I
can conclude (i) that the Individual’s current explanation of the trespass is the correct explanation or (ii)
that the Individual is honest, reliable, and trustworthy.

1. The Testimony at the Hearing

At the hearing, the Individual testified about the circumstances of the trespass. The Individual testified that
between three and four o’clock in the morning, the Individual entered his neighbors’ yard, because he
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wanted to swim in their pool. Tr. at 33. The Individual testified that the neighbors were in the process of
moving, id., and the Individual believed that they were spending the night at their new house, id. at 35.
The Individual testified that he stepped into the pool and then noticed that the sliding glass door at the
back of the house was open. Id. at 35. The Individual testified that he went over to the door and took five
steps inside the door, which placed him in the living room. Id. The Individual testified that he saw the
neighbors’ pitbull running toward him, so he fled the house. Id. at 36-37. The Individual testified that his
neighbors confronted him and later called the police. Id. at 39-39.

The Individual testified that he lied to his neighbors about his intent in entering the house. The Individual
testified that he first told his neighbors that he saw someone and was trying to chase them away. Tr. at 38.
The Individual testified that he did not think his neighbors believed that story so later that day he gave the
husband a different story. Id. The Individual testified that he told the husband that he (the Individual) was
looking for marijuana. Id. at 39. The Individual testified that he made that statement in the hope that it
might deter the neighbors from calling the police. Id.

The Individual also testified that, when asked by police whether he told his neighbor he was looking for
marijuana, he said “yes” but did not tell the police that statement was not true. The Individual testified that
he did not want to talk to the police, but that the police pressured him into answering their questions. The
Individual testified that the neighbors had two children, and the police told him that, if he did not answer
their questions, they would charge him with child molestation. Tr. at 45-46. The Individual testified that he
did not want to do more than answer the questions posed by the police, so he did not explain to the police
that his statement to his neighbor that he was looking for marijuana was not correct. Id. at 46-48.

The Individual testified at the hearing that his real reason for entering the house was curiosity and the
possibility that he might find a guitar that he suspected the neighbors had stolen from him. Tr. at 35, 39,
47.

The Individual did not present any other witnesses concerning the trespass. Instead, the Individual
presented two co-workers who testified generally to the Individual’s honesty but were unaware of the
trespass.

2. The Sufficiency of the Evidence

The only evidence concerning the trespass is the Individual’s testimony at the hearing. The Hearing
Officer found that the Individual’s testimony was truthful based on (i) the Hearing Officer’s finding that
the Individual’s testimony was consistent with his statements at his PSI and (ii) the Individual’s demeanor
when he testified.

DOE Security contends that the evidence is insufficient to resolve the security concerns. DOE Security
argues that the Individual’s testimony at the hearing was inconsistent with prior explanations, including
that given to the security specialist at the PSI. In response, the Individual denies that his statements at the
PSI and the hearing were inconsistent.

After review of the PSI and the hearing transcripts, I find that the Individual’s testimony at the hearing
concerning the trespass was not consistent with his statements at his PSI. At the PSI, the Individual stated
that he was looking for marijuana, as indicated by the following:

Q: Okay. So you went in the home. Could you tell me why you went in the home . . .

A: I went in the home . . .

Q: . . . after you discovered the people?

A: . . . looking for some marijuana.
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Q: Were you . . . these people involved in drugs?

A: Yes. At least I assumed they were. I would . . . I could smell it sometimes, coming from the back yard.

PSI Tr. at 19.

Q: But, you know, you said that you saw the door open so you thought you, uh, . . Go in and see if th-,
there was marijuana in there?

A: Yeah.

Q: Why?

A: Just because.

Q: When was the last time you had . . . done any drugs?

A: It’s been years. Long . . . long time.

Q: And what made you that night decide?

A: I . . . I don’t know. Maybe I just . . . I just lost myself. I just . . . had a weak moment.

PSI Tr. at 33-34. As the foregoing indicates, the Individual stated during the PSI that he was looking for
marijuana. At the hearing, the Indidivual denied that he was looking for marijuana. Tr. at 38-39, 46-49.
Accordingly, the Individual’s testimony is not consistent with his statements at the PSI.

As just indicated, DOE Security has correctly identified an inconsistency between the Individual’s
testimony at the hearing and his statements at the PSI. Moreover, the Individual’s testimony at the hearing
is uncorroborated and standing alone not a sufficient basis upon which to conclude that he is now fully
rehabilitated and honest, reliable, and trustworthy.

In the past, I have questioned whether the uncorroborated testimony of an individual is sufficient to meet
the Individual’s burden to resolve a security concern. See, e.g., Personnel Security Review (VSA-0088),
26 DOE ¶ 83,003 at 86,518-19 (1996); Personnel Security Review (VSA-0087), 26 DOE ¶ 83,001 at
86,506-08 (1996). The value of such evidence, by definition, turns solely on whether the individual is
being truthful. Although a hearing officer’s impression that an individual is being truthful is important, that
belief by itself is generally not sufficient to meet an individual’s burden of resolving a security concern.
An individual has too great an interest in continuing his access authorization to base important findings on
that testimony alone. Accordingly, I have not recommended restoration of a security clearance where the
record was limited to the uncorroborated testimony of the individual.

In this case, the Individual’s uncorroborated testimony at the hearing is clearly insufficient to resolve the
concern arising from the trespass. The uncorroborated testimony conflicts with his prior statements to his
neighbors, to the police, and to the security specialist during the PSI. Although two co-workers testified
generally to the Individual’s honesty, the co-workers did not know of the trespass or the Individual’s
various inconsistent explanations of the trespass. Thus, there is no basis, other than the Individual’s own
word, for believing that his current explanation is the accurate one.

The Hearing Officer was in the best position to assess the Individual’s truthfulness, and I am reluctant to
depart from the Hearing Officer’s conclusion on credibility. Nevertheless, even assuming that the
Individual’s testimony at the hearing was truthful, the Individual has not resolved the security concerns
about his honesty, reliability, and trustworthiness. The Individual entered someone else’s home without
permission and then gave inconsistent explanations of the incident, including inconsistent explanations at
the PSI and the hearing. Although the Individual’s counsel has argued that, at the PSI, the Individual was
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caught between the security specialist, who was encouraging the Individual to make a statement, and the
advice of his lawyer not to say anything, that argument is not persuasive. I tend to view an individual’s
excuse for lying with disbelief in the context of this personnel security program. See 10 C.F.R. § 710.8(l)
(Criterion L, identifying dishonesty as derogatory information); Dep’t of Navy v. Egan, 484 U.S. 518, 531
(1988) (presumption against grant of a security clearance). The Individual gave an explanation at the PSI
that he now says is not accurate. For this reason, truthful testimony at the hearing would be insufficient to
resolve the concern whether the Individual is honest, reliable, and trustworthy.

III. Conclusion

As is evident from the above discussion, the Individual has not met his burden of resolving the security
concerns arising from the trespass and the Individual’s inconsistent explanation of the trespass. Based on
the entire record, I cannot conclude that a grant of access authorization would be clearly consistent with
the national interest. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the Individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: April 3, 1998
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November 17, 1997

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: August 28, 1997

Case Number: VSA-0150

This determination considers a Request for Review filed by XXXXXXXX (hereinafter "the individual")
concerning his eligibility to retain a Department of Energy (DOE) access authorization under the
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material." The individual's access authorization (security
clearance) was suspended at the direction of the local security office under the provisions of Part 710.
Pursuant to the individual’s request, a hearing was held, and on August 7, 1997, an Office of Hearings and
Appeals (OHA) Hearing Officer issued an Opinion recommending that the individual's access
authorization not be restored. Personnel Security Hearing (Case No. VSO-0150), 26 DOE ¶ 82,789 (1997)
(August 7 Opinion). On August 28, 1997, the individual filed a Request for Review of the Hearing
Officer's Opinion pursuant to 10 C.F.R. § 710.28. On September 11, 1997, he filed a Statement of Issues
to be reviewed. The DOE's Office of Safeguards and Security (OSS) notified OHA that it would not file a
response to the Statement of Issues and I closed the administrative record in this case on October 1, 1997.
This Opinion considers the matters raised by the Statement of Issues.

I. Background

The individual is employed at a DOE facility. On XXXXXXXXXXX after being notified that his
XXXXXX was critically ill, the individual and his wife drove virtually nonstop from XXXXXXXX to his
XXXXXXX

home in XXXXXXXX. Shortly after his arrival, the individual’s XXXXXX died. After spending a week
in XXXXXXXX with his XXXXXX, the individual and his wife drove to XXXXXXXXX to visit their
eldest daughter. This initiated a sequence of events that led to the individual’s involuntary hospitalization
for psychiatric treatment at the XXXXXXXXX in XXXXXXXXX on XXXXXXXXXX. According to the
discharge summary prepared by XXXXXXXX personnel based on information provided by the
individual’s family, the individual got lost frequently during his trip to XXXXXXXXX, stopped to leave
money at various rest stations, and “flagged down” cars and trucks along a highway in XXXXXXXXX to
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ask the drivers if they needed help. After his arrival in XXXXXXXXX, the individual left his daughter’s
house one afternoon, drove to a local shopping center, and remained there until approximately 8:30 that
evening, picking up trash and returning shopping carts to their proper locations. Upon the individual’s
return to his daughter’s house, he was persuaded by two members of his family to go to the
XXXXXXXXX for an examination. He was taken to an examination room to await evaluation. When a
member of the XXXXXXXXX staff attempted to enter the room, the individual demanded that he produce
identification. When the staffer refused, the individual closed the door and held it shut. XXXXXXXXX
employees then pushed the door open, forcibly restrained the individual, and transported him to the
hospital’s psychiatric ward. According to the discharge summary, the individual’s speech at this time was
“loud, threatening and derailed.” He expressed a belief that the number 77,777 is all- powerful, and he
refused to stay in a room that did not have the number 7 or a multiple of that number in it. Discharge
Summary at 2.

The individual received treatment and was discharged from the XXXXXXXXX on XXXXXXXXXXXX.
An XXXXXXXXX psychiatrist recommended that the individual continue to receive psychiatric treatment
on an outpatient basis after his return XXXX. Discharge Summary at 3.

On XXXXXXXXXXXX, the individual was referred by the DOE to a board- certified DOE consultant-
psychiatrist (DOE psychiatrist) for a mental health evaluation. On the basis of this examination and a
review of the individual’s employment and psychiatric records, the DOE psychiatrist concluded that the
individual suffered from bipolar and paranoid personality disorders, and that these conditions were causing
and might continue to cause a significant defect in his judgement and reliability within the meaning of 10
C.F.R. § 710.8(h) (Criterion H). The DOE psychiatrist recommended that the individual be placed on
mood stabilizing medication, and that he receive ongoing counseling.

Based on this evaluation, the individual’s access authorization was suspended and an administrative
review proceeding was initiated pursuant to 10 C.F.R. § 710.9. This proceeding was commenced by the
issuance of a letter notifying the individual that information possessed by the DOE created a substantial
doubt concerning his continued eligibility for access authorization (notification letter). According to the
letter, this information indicated that the individual has “[a]n illness or mental condition of a nature which,
in the opinion of a board-certified psychiatrist . . . causes, or may cause, a significant defect in judgement
or reliability.” Notification letter enclosure at 1 (citing Criterion H).

At the request of the individual, a hearing was convened. The individual testified in his own behalf and
called his wife as a witness. The DOE presented two witnesses: a personnel security specialist and the
DOE psychiatrist.

II. Hearing Officer's Opinion

In his opinion, the Hearing Officer found that at the time that the individual was examined by the DOE
psychiatrist, he was “in an acute manic phase that was symptomatic of a bipolar disorder.” August 7
Opinion at 85,774. He based this finding on the psychiatrist’s written report and on his testimony at the
hearing. The Hearing Officer also noted that the individual was diagnosed with a paranoid personality
disorder. Accordingly, the Hearing Officer concluded that because the individual had been diagnosed with
a mental condition which, in the opinion of a board-certified psychiatrist, causes or could cause a serious
defect in the individual’s judgement and reliability, the DOE acted properly in suspending his security
clearance.

Next, the Hearing Officer addressed the issue of whether there was sufficient mitigating evidence to allay
the serious security concerns raised by the individual’s mental condition. In this regard, the Hearing
Officer found certain aspects of the DOE psychiatrist’s testimony to have significant mitigating value.
Specifically, the psychiatrist testified that the individual’s bipolar disorder is no longer in an active state,
and that his paranoid personality traits, while worrisome, are not by themselves enough to cause a
significant defect in the individual’s judgement and reliability. Id. (citing transcript at 194, 197, 244).
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However, the psychiatrist also stated that the individual could suffer a relapse of his bipolar disorder,
especially if he was subjected to severe stress, Tr. at 244, and that such a relapse would again result in a
severe impairment of his judgement and reliability. Tr. at 195. The psychiatrist also testified that although
the individual has a biological predisposition to manic episodes, the likelihood of recurrence is unclear. Tr.
at 139, 195 and 197.

After weighing this testimony and the other evidence in the record, the Hearing Officer concluded that
there was insufficient mitigating evidence to warrant the restoration of the individual’s security clearance.
As an initial matter, the Hearing Officer found there to be a significant risk of a relapse, and that this risk
is exacerbated by the individual’s paranoid personality. The Hearing Officer stated that the individual is
either unwilling or unable to recognize that he is at risk of having additional manic episodes, and has
refused to take mood-stabilizing medication or to seek psychiatric counseling. Such a recurrence, the
Hearing Officer found, would cause a severe defect in his judgement and reliability. In addition, the
Hearing Officer expressed grave misgivings about the individual’s current judgement and reliability. In
this regard, the Hearing Officer again cited the individual’s refusal to acknowledge his condition or accept
treatment. The Hearing Officer also referred to portions of the individual’s testimony at the hearing that
the Hearing Officer considered to be unusual:

At the hearing, the individual repeatedly claimed that he “was given drugs of unknown or experimental
quality by the XXXXXXXXX staff. (Tr. At 207, 223-225). He further claimed he was given the
experimental drugs because he “was an ideal guinea pig.” (Tr. At 223). The individual even tried to
explain an incident during his hospitalization in which he barricaded himself and two hostages in a lounge
area by claiming both that he was under the influence of “experimental drugs” and by claiming that he was
responding to intentional harassment by the XXXXXXXXX staff. (Tr. At 224 (“their objective seemed [to
be] to upset you. Keep you upset, on the ragged edge and they were seeing how this medicine would affect
you. That’s why I think it was experimental.”)) For these reasons, I harbor grave doubts about the
individual’s rationality and judgement.

Hearing Officer’s Opinion at 5-6, August 7 Opinion at 85,776.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all factors in light of the relevant criteria, the OHA Director is
of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the individual’s access authorization.

As a general rule, I will not set aside findings of fact made by a Hearing Officer in these types of cases
unless they are clearly erroneous. Personnel Security Review (Case No. VSA-0087, 26 DOE ¶ 83,001 at
86,504-05 (1996); see also Oglesbee v. Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering
findings of fact, a Hearing Officer considers the demeanor and credibility of witnesses, as well as the
appropriate weight to be given to their testimony and other evidence. Personnel Security Review (Case
No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995). Therefore, I will not ordinarily substitute my
judgement for that of a Hearing Officer in such matters.

B. Statement of Issues

In his Statement of Issues, the individual does not directly address the Hearing Officer’s findings. Instead,
the individual contends that a state anti-discrimination law bars the DOE from revoking his clearance. The
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individual also takes issue with certain testimony given at the hearing by the DOE psychiatrist concerning
the incidents that led to the individual’s hospitalization in XXXXXXXX, and concerning his behavior in
the XXXXXXXXX.(1) Specifically, the individual denies that he “flagged down” cars and trucks along a
highway in XXXXXXXXX. In addition, he contends that his actions in cleaning up the parking lot were
not disruptive of the activities at the shopping center and that his actions during the time he was at the
XXXXXXXXX were not symptomatic of any mental illness, but were instead reasonable responses to
unprofessional and dangerous behavior by the XXXXXXXXX staff.

As an initial matter, I note that the Hearing Officer’s findings were based primarily on the DOE
psychiatrist’s evaluation and on the testimony given at the hearing, not on the details of any one incident
that may have led to the individual’s hospitalization. The individual’s arguments in this regard are
therefore largely unresponsive to the concerns discussed in the Hearing Officer’s Opinion. To be sure, the
DOE psychiatrist’s evaluation was based in part on the events that occurred before and during the
individual’s hospitalization. However, to the extent that the individual’s factual arguments are relevant, he
has failed to produce any convincing evidence to support them. Cf. Personnel Security Review, (Case No.
VSA-0088, 26 DOE ¶ 83,003 at 86,516-17 (1996)) (burden of proof on individual to support his eligibility
for access authorization). In particular, the record does not support the individual’s contention that he was
treated in an inappropriate or unprofessional manner by the XXXXXXXXX staff. I simply cannot find that
an entire medical facility persecuted him, based wholly on his undocumented assertions. The individual’s
arguments concerning incidents that occurred before and during his hospitalization are therefore without
merit.

The individual also contends that 27 XXXXX § 10-115 prohibits the DOE from revoking his clearance.
That statute states, in pertinent part, that:

[n]o person who has received evaluation or treatment under any provisions of this article shall be
discriminated against because of such status. For purposes of this section, “discrimination” means giving
any undue weight to the fact of hospitalization or outpatient care and treatment unrelated to a person’s
present capacity to meet standards applicable to all persons.

27 XXXXX § 10-115. The article of which this provision is a part concerns the care and treatment of
mental patients in XXXXXXXXX mental health facilities.

Even if I were to assume that a state statute could prevent a federal personnel security proceeding from
going forward, I could not conclude that this statute prohibits the DOE from revoking the individual’s
access authorization. As an initial matter, the statute is only applicable to patients who are evaluated or
treated at XXXXXXXXX mental health facilities. As previously stated, the individual was hospitalized in
XXXXXXXXX, and has not received an evaluation or treatment at a XXXXXXXXX facility.
Furthermore, the DOE’s review of the individual’s continued eligibility for access authorization does not
constitute “discrimination” within the meaning of § 10-115. The DOE has not given “undue weight to the
fact of hospitalization...unrelated to [the individual’s] present capacity” to meet standards applicable to all
clearance holders. The DOE psychiatrist ’s evaluation was expressly based on whether, at the time of the
evaluation, the individual had “an illness which causes...a significant defect in judgement or reliability
within the meaning of” Criterion H. Psychiatric evaluation at 10. Although the records of the individual’s
hospitalization were a factor in making the evaluation, the psychiatrist also considered the individual’s
employment history, the results of an earlier Personnel Security Interview conducted with the individual,
and the individual’s responses, behavior and demeanor during the evaluation itself. Thus, the fact that he
was hospitalized was not the focus of the proceeding or even a controlling factor.

Similarly, the Hearing Officer’s Opinion was not based on the fact of the individual’s hospitalization.
Instead, the Officer’s recommendation that the individual’s clearance not be restored was based on his
finding that there was an unacceptable risk of relapse, and on his assessment of the individual’s judgement
and reliability at the time of the hearing. I find that there is substantial evidence in the record in support of
the Hearing Officer’s findings. As an initial matter, the individual has refused to accept ongoing
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psychiatric treatment despite the recommendations of the XXXXXXXXX and DOE psychiatrists.
According to the DOE psychiatrist, the individual’s unwillingness to accept treatment increases the risk of
a relapse. Tr. at 158-159. Furthermore, according to the DOE psychiatrist, if the individual did experience
the onset of another manic episode, his paranoid personnality would prevent him from seeking psychiatric
treatment in an expeditious manner. Tr. at 158-159. The individual does not believe that he is, or has been,
mentally ill. Tr. at 193, 209-210. It is therefore unlikely that he would recognize the symptoms of another
manic episode. Even if he did recognize the onset of another manic episode, his extreme distrust of the
psychiatric profession would make him reluctant to seek treatment. Moreover, I agree with the Hearing
Officer that the individual’s refusal to accept treatment, and portions of his testimony at the hearing cast
considerable doubt on the individual’s current judgement and reliability. Indeed, the individual’s Statement
of Issues contains similar allegations concerning his treatment at the XXXXXXXXX. Specifically, the
individual said that “[t]he hospital situation was very dangerous...because of the unprofessional behavior
of the staff at entry, my life was in fact in great danger....” Statement of Issues at 2. In referring to the
incident in which he held the examination room door closed and was then forcibly restrained, the
individual said that “[I] looked on in terror as these people stormed into the room.” Id. Without supporting
evidence, these statements by the individual are not credible and lead me to believe that his grasp of reality
is infirm. In turn, I agree with the Hearing Officer that his judgement and reliability are questionable. For
the reasons set forth above, I therefore conclude that the arguments in the individual’s Statement of Issues
are without merit.

IV. Conclusion

I have thoroughly reviewed the record in this proceeding, including the Hearing Officer’s Opinion and the
individual’s Statement of Issues. In resolving the question of the individual's eligibility for access
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7 (c). I conclude
that the Hearing Officer properly found that security concerns existed with respect to this individual under
Criterion H. Moreover, I find that there is insufficient evidence of mitigating factors to restore the
individual's security clearance. For the reasons explained above, I find that the individual has not furnished
evidence that restoration of his clearance would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27 (a). Accordingly, it is my opinion that
access authorization should not be restored.

George B. Breznay

Director

Office of Hearings and Appeals

Date: November 17, 1997

(1)This testimony was based on medical records obtained from XXXXXXXXX.
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January 6, 1998

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: October 23, 1997

Case Number: VSA-0154

This determination considers a Request for Review filed by XXXXXXXXX (“the individual”) concerning
his eligibility to retain a Department of Energy (DOE) access authorization under the regulations set forth
at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified
Matter or Special Nuclear Material.” The individual’s access authorization was suspended at the direction
of the local security office under the provisions of Part 710. The individual requested a hearing, and on
September 22, 1997, the Hearing Officer assigned by the DOE Office of Hearings and Appeals (OHA)
issued an Opinion recommending that the individual’s access authorization should not be restored.
Personnel Security Hearing (Case No. VSO- 0154), 26 DOE ¶ 82,794 (1997). On October 23, 1997,
counsel for the individual filed a Request for Review of the Hearing Officer’s Opinion pursuant to 10
C.F.R. § 710.28. Counsel for the individual filed a Statement of Issues on November 3, 1997. The Office
of Safeguards and Security (OSS) filed a response concurring with the recommendation of the Hearing
Officer and I closed the record in this proceeding on November 25, 1997. This Opinion considers the
matters raised by the Statement of Issues.

I. Background

The individual is an employee of a DOE subcontractor. In October 1996, the individual was arrested for
Driving While Intoxicated (DWI). In November 1996, his drivers license was suspended for one year.
During a November 1996 Personnel Security Interview (PSI), the individual gave an account of a history
of heavy drinking, marked by family problems and an earlier DWI arrest in 1994. A DOE psychiatrist
evaluated the individual in January 1997 and diagnosed him as suffering from alcohol abuse. In March
1997, the DOE suspended the individual’s access authorization and initiated the current administrative
review proceeding through the issuance of a Notification Letter to the individual. The Notification Letter
alleged that the individual “has been, or is a user of alcohol habitually to excess, or has been diagnosed by
a board-certified psychiatrist as alcohol dependent or

as suffering from alcohol abuse,” which is derogatory information under 10 C.F.R. § 710.8 (j) (Criterion
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J).

The Notification Letter made numerous allegations with respect to Criterion J, including periods of heavy
drinking in the spring of 1994 after his divorce earlier that year, complaints by his ex-wife and girlfriend
about his drinking, and the two DWI arrests. The Notification Letter explained that the individual’s
conduct with respect to alcohol caused the DOE to have substantial doubts about his continued eligibility
for access authorization. The Notification Letter also summarized the findings of the DOE consultant-
psychiatrist who evaluated the individual in January 1997 and concluded that the individual suffered from
the disorder of alcohol abuse. However, during the evaluation, the individual denied that he was an
alcoholic and indicated his desire to continue drinking in moderation.

In his Response, the individual requested a hearing to respond to the concerns raised in the Notification
Letter. He admitted to a “drinking problem” and generally admitted the accuracy of the information in the
Notification Letter. The hearing convened on this matter focused on the issue of whether the individual’s
participation in a rehabilitation program was sufficient to mitigate the DOE’s concerns regarding past
alcohol-related activity and a current diagnosis of alcohol abuse. At the hearing, the individual presented
five witnesses, including himself, and the DOE presented three.

Based on the record, the Hearing Officer concluded that the Individual had not resolved the alcohol-
related security concerns under Criterion J and subsequently issued an Opinion recommending that the
individual’s access authorization not be restored. Personnel Security Hearing (Case No. VSO- 0154), 26
DOE ¶ 82,794 (1997).

II. Hearing Officer's Opinion

In his Opinion, the Hearing Officer addressed the issue of whether there was sufficient mitigating evidence
to allay the serious security concerns raised by the individual’s alcohol abuse. The Hearing Officer
considered the following mitigating factors presented by the individual: (1) the individual's allegation that
he was rehabilitated from alcohol abuse, (2) the individual's stated intention not to resume drinking, (3) his
participation in Alcoholics Anonymous (AA) and in a substance abuse Employee Assistance Program
(EAP) counseling program that monitored his behavior with respect to drinking, and (4) his exemplary job
performance.

In considering these factors, the Hearing Officer placed great weight on the testimony of the DOE
psychiatrist and the EAP counselor, a licensed clinical mental health counselor. The DOE psychiatrist
testified that the individual required at least one full year participation in a structured treatment program in
order to be properly rehabilitated. The EAP counselor recommended a two-year program of treatment in
order to adequately show rehabilitation. In his Opinion, the Hearing Officer commended the individual’s
“sincere” efforts toward rehabilitation, including six months of abstinence, participation in AA with an
AA sponsor, and regular counseling sessions with the EAP counselor. However, the Hearing Officer was
persuaded by the testimony of both substance abuse professionals who stressed that the individual, who
had a history of relapse after a prior period of eighteen months of sobriety, was not yet rehabilitated. After
weighing this testimony and the other evidence in the record, the Hearing Officer concluded that there was
insufficient mitigating evidence to warrant the restoration of the individual’s security clearance.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all factors in light of the relevant criteria, the OHA Director is
of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
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opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the individual’s access authorization.

As a general rule, I will not set aside findings of fact made by a Hearing Officer in these types of cases
unless they are clearly erroneous. Personnel Security Review (Case No. VSA-0106), 26 DOE ¶ 83,009
(1997); Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001 at 86,504-05 (1996); see also
Oglesbee v. Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a Hearing
Officer considers the demeanor and credibility of witnesses, as well as the appropriate weight to be given
to their testimony and other evidence. Personnel Security Review (Case No. VSA-0049), 25 DOE ¶
83,002 at 86,512 (1995). Therefore, I will not ordinarily substitute my judgment for that of a Hearing
Officer in such matters.

B. Statement of Issues

The individual presents two arguments in his Statement of Issues. First, he argues that the Hearing Officer
improperly based his opinion on an alleged per se rule that denies restoration of a security clearance to an
individual diagnosed as an alcohol abuser who has not completed twelve months of treatment and
abstinence. Statement of Issues at 2-3. Second, the individual submits that the Hearing Officer did not give
sufficient weight to the mitigating factors presented at the hearing. Statement of Issues at 4-5.

1. The So-Called “Twelve Month Per Se Rule”

The individual contends that the Hearing Officer improperly applied a per se rule requiring a minimum of
one year of treatment and abstention as the standard for demonstrating adequate evidence of reformation
and rehabilitation under Criterion J after a diagnosis of alcohol abuse. According to the individual, the
diagnosis of alcohol abuse “merely create[d] a question” as to the individual’s continued access
authorization, and the regulations direct the hearing officer to consider all factors listed in 10 C.F.R. §
710.7(c) prior to making a determination as to restoration. Statement of Issues at 3. In conclusion, the
individual submits that the absence of a regulatory requirement of one year of treatment and abstention to
mitigate a diagnosis of alcohol abuse clearly demonstrates that the DOE did not intend to hold individuals
so diagnosed to such a strict standard. Statement of Issues at 3.

In previous cases, OHA has noted the “widely-held view among substance abuse professionals that
individuals cannot be considered sufficiently rehabilitated until a one year period of abstinence has
occurred.” Personnel Security Review (Case No. VSA-0106), 26 DOE ¶ 83,009 at 86,562 (1997) (five
month abstinence insufficient for rehabilitation). See also Personnel Security Hearing (Case No. VSO-
0079), 25 DOE ¶ 82,803 (1996) (five month abstinence insufficient for rehabilitation); Personnel Security
Hearing (Case No. VSO-0031), 25 DOE ¶ 82,770 (1995) (nine month abstinence insufficient for
rehabilitation); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995) (eight month
abstinence insufficient for rehabilitation). In this case, the EAP counselor testified at the hearing that two
years of sobriety and treatment would be required to demonstrate rehabilitation. Opinion at 85,812;
Transcript [hereinafter Tr.] at 96-97. The DOE psychiatrist evaluated the individual in January 1997,
recommended a one to two year structured treatment program in a follow-up report in February 1997, and
testified at the hearing that in the case of this individual a full year of sobriety was essential to
demonstrating rehabilitation and reformation. Opinion at 85,812; Tr. at 65. The DOE psychiatrist testified
that his position on rehabilitation went “by the book in requiring a year or more, ” i.e., followed the
guidance provided by the American Psychiatric Association’s Diagnostic and Statistical Manual of Mental
Disorders-IV (DSM-IV). Tr. at 61. He testified that according to the DSM-IV, “in alcohol abuse or
alcohol dependency, the determination of whether the person is in the early stage or the sustained stage of
remission from active drinking is defined as one year.” Id. The Hearing Officer indicated that “[i]n making
a determination on [rehabilitation], I place great weight on the testimony of the DOE psychiatrist, a
medical expert in this area who evaluated the individual and observed his testimony at the hearing.”
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Opinion at 85,810. Therefore, I conclude that, in keeping with regulatory requirements and OHA
precedent, the Hearing Officer made a common-sense judgment based on credible and persuasive expert
testimony that the individual was not yet rehabilitated. See 10 C.F.R. § 710.7(a).

After a careful review of the record in this case, I find that the Hearing Officer did not deny restoration of
the individual’s clearance based on a per se rule requiring one year of treatment and abstinence in alcohol
abuse cases. Rather, the one year period reflects the medical and substance abuse treatment community’s
documented observation of the period that marks the difference between early and sustained remission
from active drinking. Tr. at 61-63. See also Personnel Security Review (Case No. VSA-0106), 26 DOE ¶
83,009 at 86,562 (1997); Personnel Security Hearing (Case No. VSO-018), 25 DOE ¶ 82,758 (1995).
Therefore, I find that the Hearing Officer made an appropriate predictive assessment of the individual’s
risk of relapse based on the testimony of two substance abuse professionals. See Personnel Security
Review (Case No. VSA-0049), 25 DOE ¶ 83,011 (1996) (stating that Hearing Officer must evaluate the
risk of relapse).

2. The Mitigating Factors

The individual submits that the Hearing Officer did not evaluate and weigh the following four mitigating
factors in deciding the weight to be given the psychiatrist's opinion. First, the individual stresses that the
diagnosis of alcohol abuse is much less serious than alcohol dependence and that there was a 66% chance
of not having a relapse at the time of the hearing. Second, the DOE psychiatrist had recommended the
individual for EAPRO in January 1997 and testified at the hearing that the individual was a stronger
candidate for the program after staying sober for six months. Third, the individual has enthusiastically
participated in a structured treatment program, similar to EAPRO and supervised by the EAP counselor.
Finally, the individual emphasizes the importance that the psychiatrist and the EAP counselor gave to the
individual’s strong support system.

In spite of the favorable evidence in the record relating to the mitigating factors, I find no error in the
Hearing Officer's opinion. A diagnosis of alcohol abuse, although not necessarily as grave as alcohol
dependence, is nonetheless derogatory information of the type that creates a serious security concern.
According to the testimony of a DOE security specialist, “the DOE is concerned with an individual who
may have an alcohol problem, when his judgment or reliability may be affected by the use of alcohol
which could cause an impairment with regards to safeguarding classified matter or special nuclear
material.” Tr. at 115. Thus, the issue before me is DOE’s identification of derogatory information and
whether the individual has presented sufficient evidence to mitigate the related security concern. I join
with the Hearing Officer in commending the individual for his sincere efforts toward rehabilitation,
specifically his active participation in both AA and long-term EAP counseling, and his period of sobriety.
Opinion at 85,813. I note favorably the family support evident in testimony by the individual and his EAP
counselor. However, I find that the Hearing Officer also weighed these factors carefully in his Opinion and
correctly concluded that he was not able to find sufficient rehabilitation to mitigate the DOE's security
concerns.

In conclusion, the factors mentioned above, although favorable, were insufficient to mitigate the security
concerns in this case. Part 710 requires a comprehensive, common-sense judgment based on consideration
of all relevant information. In this case, the expert testimony overwhelmingly supported a finding that the
individual had not provided adequate evidence of rehabilitation or reformation. Opinion at 85,814 (stating
that the psychiatrist's testimony was "reasonable and persuasive"). Accordingly, I find that the Hearing
Officer properly considered all mitigating factors in his Opinion.

IV. Conclusion

I have thoroughly reviewed the record in this proceeding, including the Hearing Officer’s Opinion and the
individual’s Statement of Issues. In resolving the question of the individual's eligibility for access
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authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7 (c). I conclude
that the Hearing Officer properly found that security concerns existed with respect to this individual under
Criterion J. Moreover, I find that there is insufficient evidence of mitigating factors to restore the
individual's security clearance. For the reasons explained above, I find that the individual has not furnished
evidence that restoration of his clearance would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27 (a). Accordingly, it is my opinion that
access authorization should not be restored.

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the Individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C. F. R. § 710.28 (f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: January 6, 1998
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January 30, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:December 4, 1997

Case Number: VSA-0161

This Opinion determination considers a Request for Review filed by XXXXX (hereinafter referred to as
"the individual") concerning his eligibility to retain an access authorization. The Department of Energy
(DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.(1)

I. Background

This case concerns the suspension of the individual’s access authorization. In July 1996, the individual
reported to a DOE Office (hereinafter “the DOE Office”) that he had been arrested for driving under the
influence of alcohol (DUI). The DOE Office conducted a Personal Security Interview (PSI) and requested
that the individual be interviewed by a psychiatrist (the DOE psychiatrist). The PSI and the DOE
psychiatrist’s report did not resolve the security concerns of the DOE Office, which then suspended the
individual’s access authorization and issued a Notification Letter. The Notification Letter stated that the
DOE Office possessed derogatory information that the individual “has been or is a user of alcohol
habitually to excess, or has been diagnosed by board-certified psychiatrist as alcohol dependent or
suffering from alcohol abuse,” which is derogatory information under 10 C.F.R. § 710.8(j) (Criterion J).
The Notification Letter advised the individual of his right to request a hearing before a Hearing Officer in
the DOE’s Office of Hearings and Appeals (OHA) in order to

resolve the cited security concerns.

The individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE Office
called as witnesses the individual, the DOE psychiatrist, and a DOE personnel security specialist. The
individual testified on his own behalf and called his father and his therapist, who is a licensed clinical
social worker, as witnesses. Based upon the testimony at the hearing and other record evidence, the
Hearing Officer issued an Opinion recommending that the individual’s access authorization not be
restored. Personnel Security Hearing (Case No. VSO-0161), 26 DOE ¶ 82,797 (1997). The individual filed
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a Request for Review, and then a Statement of the Issues to be reviewed. 10 C.F.R. § 710.28(a), (b). The
DOE Office of Safeguards and Security filed a response, stating that it concurred with the recommendation
of the Hearing Officer and had no additional information to submit in this proceeding.

II. The Hearing Officer’s Opinion

The Hearing Officer first found that there was considerable evidence that the individual has been a user of
alcohol habitually to excess. He noted that the individual had a long history of alcohol use going back to
his senior year in high school. Further, the Hearing Officer found that, between 1968 and 1974, the
individual had been arrested on five charges, and had been under the influence of alcohol before each
arrest. After a period of twenty years during which the individual had no alcohol- related incidents, he
operated a motor vehicle that collided with a tractor-trailer and was charged with DUI. The Hearing
Officer noted the psychiatrist’s conclusion that the individual suffered from episodic alcohol abuse, with
impaired judgment and reliability when he is drinking, that his judgment about his alcohol consumption
was “cloudy,” and that his risk of future alcohol abuse was high.

At the hearing, the individual contended that his alcohol-related problems from twenty years ago are
irrelevant to his current situation, that he has been sufficiently rehabilitated through the court-ordered
alcohol education programs he attended following his DUI arrests, and that he has no current problems
with alcohol. Neither the DOE psychiatrist nor the individual’s therapist, however, agreed with the
individual’s position. Both testified that they viewed his recent drinking behavior as an episode in a
pattern of alcohol abuse. In addition, they agreed that although the individual’s course of treatment was
progressing well, he had not yet attained rehabilitation from his alcohol abuse problems. While the
professionals disagreed on the length of treatment and abstention from alcohol that was needed for the
individual to achieve rehabilitation, they agreed that neither enough time had passed nor had he met all the
goals of treatment. Accordingly, the Hearing Officer found that the DOE’s allegations of derogatory
information under Criterion J were established, and that the substantial risk of the individual relapsing into
alcohol abuse in the future raised legitimate security concerns.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the individual.

As a general rule I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988), quoting Federal Rule of Civil Procedure 52 (a). See also Oglesbee v.
Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, the hearing officer,
who was present for the testimony of the witnesses, is in the best position to assess their demeanor and
credibility, as well as to determine the appropriate weight to be given to their testimony. Personnel
Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995). Therefore I will not ordinarily
supplant my judgment for that of a hearing officer in such matters. Id.

B. Statement of Issues

In the Statement of Issues submitted on behalf of the individual, his counsel requests a review of the
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hearing officer’s findings and recommendation. Specifically, he identifies three areas of concern:

The hearing officer improperly concluded that there was not adequate evidence of rehabilitation or
reformation and that the individual’s risk of relapse was high;
The hearing officer did not sufficiently consider the DOE personnel security specialist’s opinion that
the individual should have been considered for the Employment Assistance Program Referral Option
(EAPRO)(2); and
The hearing officer did not sufficiently consider the individual’s security record.

I have reviewed each of these issues and conclude that none of them forms a basis for reversing the
hearing officer’s recommendation against restoring the individual’s access authorization.

1. Evidence of Rehabilitation, Reformation, and Risk of Relapse

The individual contends that the record contains sufficient evidence of the individual’s rehabilitation from
alcohol abuse to establish that the individual has met his burden of persuasion regarding restoration of his
access authorization. The individual argues that although the DOE psychiatrist stated in his report to the
DOE that adequate rehabilitation would require two years of counseling in the individual’s case, he was
not aware at that time of the individual’s actual efforts at obtaining counseling. He also argues that the
hearing officer should not have relied on the DOE psychiatrist’s opinion that the individual’s judgment and
reliability were impaired when he drank alcohol, because the DOE psychiatrist had observed no medical or
mental condition affecting his judgment or reliability and found no evidence that his consumption of
alcohol had caused any problems at work or in interpersonal relationships. Finally, the individual contends
that the DOE psychiatrist concluded at the hearing that the individual’s risk of relapse to alcohol abuse is
very low.

I have reviewed the evidence on which the individual has focused in his argument, and find that it does not
support his position. He has taken out of context many of the statements upon which he relies or otherwise
misinterpreted them to his advantage. For example, the individual points out that the DOE psychiatrist
stated at the hearing, “I believe the kind of treatment that [the individual] has been getting is the kind of
treatment that he needs.” Transcript of Hearing (Tr.) at 53. Yet the DOE psychiatrist made that statement
within a context of the need for continuing treatment: that the treatment thus far was “a good start,” Tr. at
52, but “that it needs to be ongoing and that it should not be a short period of time.” Tr. at 56. Moreover,
the DOE psychiatrist unequivocally stated his opinion at the hearing that he would still require two years
of treatment for adequate rehabilitation. Tr. at 58. On the basis of that testimony, it was reasonable for the
hearing officer to conclude that the individual’s five months of counseling, as of the date of the hearing,
regardless of how successful it may have been, did not constitute sufficient evidence of rehabilitation.

The individual argues that the hearing officer lacked the evidence to find that the individual’s judgment
and reliability were impaired when he consumed alcohol. The individual relies on the DOE psychiatrist’s
testimony that at the time of his evaluation, he found no medical or mental condition affecting the
individual’s judgment or reliability. Tr. at 56-57. In his report to the DOE, however, the DOE psychiatrist
clarified his finding by stating that the individual’s alcohol abuse qualifies as such a condition, but
because the individual was not suffering from that condition at the time of the interview, he did not
consider it. Exhibit K at 3. This explanation mirrors the DOE psychiatrist’s testimony later in the hearing:
“Without alcohol, there is no problem with [the individual’s] judgment or his reliability.” Tr. at 96.
Therefore, the portion of the DOE psychiatrist’s testimony on which the individual has chosen to rely does
not establish that the DOE psychiatrist retreated from his position that the individual’s judgment and
reliability were impaired when he drank. Similarly, the individual points out that when questioned about
the success of the individual’s treatment program, the DOE psychiatrist testified that it was successful to
the extent that his “judgment and reliability do not appear to be affected by alcohol.” Tr. at 99-100. In
context, this statement does not mean that the DOE psychiatrist believed that the individual’s condition no
longer affected his judgment and reliability, but merely that his current course of abstention and treatment
had prevented him from experiencing lapses in judgment and reliability. It is clear from the statements



Case No. VSA-0161 (OHA January 30, 1998), 27 DOE ¶ 83,003

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0161.htm[11/29/2012 1:30:59 PM]

cited above that at the time of the hearing the DOE psychiatrist still believed that the individual is not yet
rehabilitated from episodic alcohol abuse and, if such abuse were to occur in the future, his judgment and
reliability would once again become impaired. In addition, the hearing officer noted that the individual still
asserted that he does not have a problem with alcohol, Tr. at 28, which in itself demonstrates significant
lack of judgment. The hearing officer was therefore correct in finding that the individual’s episodic alcohol
abuse impaired his judgment and reliability.

Turning to an assessment of his risk of relapse into alcohol abuse, the individual contends that the hearing
officer failed to note the following testimony by the DOE Psychiatrist: “If [the individual] gets-- continues
to get the kind of treatment that he’s getting now, his risk for relapse and having further trouble is very
low.” Tr. at 95. Coupling that opinion with the individual’s therapist statement that she intends to continue
treatment through at least April 1998, Tr. at 89, the individual argues that he is at low risk for relapse into
alcohol abuse. Once again, the individual is misconstruing the testimony. Here, the DOE psychiatrist’s
quoted assessment of risk is clearly conditioned on continuing treatment, and the individual has not
committed to any long-term form of counseling or other therapy. Moreover, the quote falls within a larger
statement by the DOE psychiatrist and when viewed within that context implies an assessment of future
rather than current risk:

I want to re-emphasize that, you know, we’re talking here about his risk and his risk for substance abuse;
and I think there’s agreement that he does have a risk and that it’s moderate to high. But I would
emphasize that his treatment has been successful up to now. He’s not drinking, he’s talking about
abstinence, and he has a relationship with his therapist and everything is going well. Why stop that?
That’s Point No. 1.

Point No. 2, treatment is effective for substance abuse. It can be effective, so I think that needs to be
emphasized. If he gets-- continues to get the kind of treatment that he’s getting now, his risk for relapse
and having further trouble is very low.

Tr. at 95. Although the individual’s prognosis may be good, see Tr. at 91 (opinion of individual’s
therapist), this assessment, when considered within its context, does not convince me that the hearing
officer incorrectly concluded that “[u]ntil he may be rehabilitated, the individual remains at significant risk
of relapsing into an episode of alcohol abuse.” Accordingly, I find no error in the hearing officer’s
findings on these issues.

2. The DOE Personnel Security Specialist’s Testimony

The individual argues that, if I find that he has not produced sufficient evidence of rehabilitation and
reformation, I should consider conducting a further investigation into his eligibility for the EAPRO
program. He points out that the DOE psychiatrist testified that he would recommend the individual for that
program. See Tr. at 99. In addition, he characterizes the personnel security specialist’s testimony in the
following manner: if the information about the individual’s rehabilitation efforts had been available to the
DOE earlier, “the Department’s intention would more than likely have been to send him to another board-
certified psychiatrist for an opinion as to whether or not [the individual] would be an applicant for”
EAPRO.

Once again, the individual has misinterpreted a statement to his advantage. Read within its context, the
personnel security specialist’s statement means that if, at the time of the local DOE security office’s
decision to suspend access authorization, the individual had already completed four months of verifiable
treatment, that office might have found some evidence of rehabilitation and might have sent him for a
second opinion regarding his admission to EAPRO. Tr. at 111. Moreover, decisions regarding participation
in EAPRO are made by the local DOE security offices and are not subject to review by hearing officers.
See, e.g., Personnel Security Hearing (Case No. VSO-0146), 26 DOE ¶ 82,788 at 85,767 n.6 (1997) (and
cases cited therein). Neither a psychiatrist’s opinion nor any characterization of the personnel security
specialist’s testimony can empower me to review such a decision.
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3. The Individual’s Employment Record as Evidence of Mitigation(3)

The individual contends that the hearing officer’s opinion was totally silent with respect to his exemplary
work record of thirty years’ duration. He asks that I consider “all of his service, and not just an isolated
incident.” This office has addressed this concern on many occasions, both in hearing officer opinions and
in reviews of those opinions. We have consistently held that superior work performance cannot, in and of
itself, mitigate security concerns that arise from substance abuse, even when it occurs off the job. See, e.g.,
Personnel Security Review (Case No. VSA-0106), 26 DOE ¶ 83,009 at 86,561 (1997) (alcohol); Personnel
Security Review (Case No. VSA-0065), 26 DOE ¶ 83,002 at 86,511 (1996) (marijuana). As I stated in
Case No. VSA-0106,

There is no basis for the Individual’s assertion that the Hearing Officer erred in his conclusion that a
security concern existed despite evidence that the Individual’s off- the-job alcohol use had not affected his
work. Off-the-job excessive alcohol use entails an increased security risk. First, there is an increased risk
that the Individual will develop on-the-job alcohol-related problems. Second, as the Hearing Officer
stated, there is an increased risk that the Individual, off the job, may compromise security by saying or
doing something while under the influence of alcohol.

Personnel Security Review (Case No. VSA-0106), 26 DOE ¶ 83,009 at 86,561. Accordingly, I see no error
in the hearing officer’s failure to consider and discuss the individual’s superior work record.

IV. Conclusion

After considering all the issues raised by the individual, I find that, but for a number of insignificant
factual errors, the hearing officer did not err in his findings or recommendation in this case. I therefore
cannot find that restoring this individual’s access authorization would not endanger the common defense
and security and will be clearly consistent with the national interest. As indicated by the foregoing, it is
my opinion that the individual’s access authorization should not be restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: January 30, 1998

(1)”1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.

(2)In the Statement of Issues, this issue was captioned as a reason to consider “newly discovered facts”
and was argued as a reason for this Office to conduct further investigation, pursuant to 10 C.F.R. §
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710.28(c), into the individual’s course of rehabilitation. In fact, no new facts have been presented in this
case. The hearing officer heard the personnel security specialist’s opinion on rehabilitation as testimony at
the hearing, and he heard other testimony on that issue as well. The hearing officer fully explored the issue
in his opinion. Despite the individual’s contention, I therefore can find no reason to conduct further
investigation on the basis of statements made at the hearing. Consequently, although I will not consider
opening the record for further investigation, I will consider and discuss the personnel security specialist’s
testimony concerning the individual’s eligibility for EAPRO.

(3)In this section of the Statement of Issues, the individual enumerates a number of factual inaccuracies
contained in the hearing officer’s recitation of facts. The hearing officer found that the individual had
collided with a parked tractor-trailer and that he reported the resulting arrest three days later. Review of
the available evidence confirms the individual’s contentions that the tractor-trailer was moving and that the
individual reported his arrest one day later. Because the charge would have been DUI under either
scenario and because the individual’s desire to cooperate is not at issue, the correct facts would not likely
have altered the hearing officer’s analysis, and do not alter mine.
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March 20, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: February 4, 1998

Case Number: VSA-0164

This Opinion considers a Request for Review filed by XXXXX (hereinafter referred to as "the individual")
concerning his eligibility to retain an access authorization. (1) The Department of Energy (DOE)
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

In connection with the continuation of his access authorization, the individual completed a Questionnaire
for National Security Positions (QNSP) and participated in a 1996 Personnel Security Interview (PSI)
conducted by the DOE Operations Office. Based on information that the individual provided, the Director
of DOE Security at the Operations Office (Director) determined that derogatory information existed that
cast into doubt the individual’s eligibility for continued access authorization. Accordingly, the Director
suspended the individual’s access authorization. The Director informed the individual of this determination
in a Notification Letter that set forth in detail the DOE Office’s security concerns and the reasons for those
concerns. In accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of
derogatory information possessed by the DOE. Specifically, the Letter referred to information described in
10 C.F.R. § 710.8(f) (Criterion F) and 710.8(l)(Criterion L). That information is set forth in Section II
below.

The Notification Letter also informed the individual that he was entitled to a hearing before a Hearing
Officer to resolve the doubt regarding his continued eligibility for access authorization. At the request of
the individual, a hearing was convened in this matter. At the hearing, the DOE Office presented two
witnesses, a security specialist and a physician. The individual also testified at the hearing. Based upon the
testimony at the hearing and other evidence presented in this case, the Hearing Officer issued an Opinion
finding that the individual’s access authorization should not be restored. Personnel Security Hearing
(VSO-0164), 27 DOE ¶ 82,753 (1998). The individual filed a Request for Review that included a
statement of the issues on which he wanted me to focus (Statement of Issues). 10 C.F.R. § 710.28(a), (b).
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The DOE Office of Safeguards and Security filed a response, stating that it agreed with the
recommendation of the Hearing Officer and did not wish to submit any additional information in this
proceeding.

II. Statement of Derogatory Information and Hearing Officer’s
Opinion

As stated above, the Notification Letter stated that the DOE was in possession of derogatory information
as set forth in Criteria F and L. Derogatory information covered by Criterion F includes information the
individual has “deliberately misrepresented, falsified, or omitted significant information from a Personnel
Security Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualification statement, a
personnel security interview, written or oral statements made in response to official inquiry on a matter
that is relevant to a determination regarding eligibility for DOE access authorization. . . .” 10 C.F.R. §
710.8(f).

The falsification cited in the Notification Letter that is relevant to the instant Request for Review is the
individual’s statement of his bankruptcy debt amount on his QNSP as $60,000, when the debt amount
reported in his bankruptcy filings was more than $153,000.

Criterion L covers information that the individual “engaged in any unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of national security. Such conduct or
circumstances include, but are not limited to, criminal behavior, [and] a pattern of financial
irresponsibility. . . .” 10 C.F.R. 710.8(l).

The Notification Letter focused on several concerns falling within the scope of Criterion L. These relate to
(i) financial irresponsibility; (ii) potential for coercion; and (iii) lack of honesty and trustworthiness. The
specific concerns insofar as they relate to the instant Request for Review are set out below.

The Criterion L financial concerns involve the individual’s excessive credit card use and delinquency on
credit card debt, and his failure to pursue rehabilitation or counseling for his financially irresponsible
behavior.

With respect to the Criterion L concern that the individual may be subject to pressure, coercion,
exploitation, or duress, the Notification Letter cites the following: (i) the individual admitted that he does
not understand DOE Security’s concerns regarding his financial problems; (ii) the individual, a naturalized
United States citizen, used the identification (ID) card of his native country while traveling in that country;
and (iii) the individual continued to travel in that foreign country even though he did not fulfill his military
obligation to that country, thus risking incarceration there.

The Criterion L concern regarding the individual’s honesty and trustworthiness also relates to the
individual’s use of the foreign country’s identification card while traveling in that country. (2)

In his Opinion the Hearing Officer found that the individual had failed to bring forth sufficient evidence to
mitigate this derogatory information. In large part, the Hearing Officer was not convinced by the
individual’s unsupported testimony on the matters at issue in this case. Accordingly, the Hearing Officer
recommended that the individual’s access authorization not be restored.

III. Analysis

A. Standard of Review
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Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals (OHA) is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d). As discussed below, after reviewing the record in this
case, I cannot conclude that it would be clearly consistent with the national interest to restore the
individual’s access authorization.

B. The Statement of Issues

In his Statement of Issues, the individual alleges seven instances of error by the Hearing Officer. Prior to
turning to the specifics of those issues, I believe some general remarks are warranted about the
individual’s burden in these personnel security cases. The Statement of Issues contends that it was an error
for the Hearing Officer to refuse to accept as conclusive the individual’s unequivocal and undisputed
testimony regarding the issues in this case. This argument indicates a fundamental misunderstanding of the
individual’s burden in these cases. The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that he should be granted access authorization. Personnel Security Review,
26 DOE ¶ 83,001 (VSA-0087) (1996). The individual himself is responsible for bringing forth a sufficient
quantum of evidence to convince the Hearing Officer that access authorization is appropriate. It is not
incumbent upon the DOE to bring forth testimony to dispute an assertion made by the individual. Thus, the
mere fact that the individual provided testimony that was not rebutted by the DOE is not dispositive of
whether sufficient evidence has been offered to mitigate a particular security concern. Id. at 86,507.

As the Hearing Officer advised the individual in his opening statement at the hearing, “. . . you ultimately
have the responsibility to establish that reinstating your access authorization will not endanger the common
defense and security and that it will be clearly consistent with the national interest.” Transcript of Hearing
(hereinafter Tr.) at 6. Similarly, in his Opinion, the Hearing Officer stated that it was “incumbent upon the
individual to demonstrate that restoring his access authorization ?would not endanger the common defense
and security and would be clearly consistent with the national interest.’” Personnel Security Hearing
(VSO-0164), Slip op. at 5. The Hearing Officer pointed out on several other occasions in his Opinion that
the individual had failed to offer any mitigating evidence other than his own testimony. As the Hearing
Officer stated, the individual did not offer documentary support, even when such evidence was available.
Id. at 10, 11, 12, 14, 15. Thus, as discussed in detail below, the key deficiency in this case is that the
individual failed to bring forward adequate evidence to resolve the discrepancies, ambiguities, and
inconsistencies that were raised in the Notification Letter. Bearing these fundamental principles in mind, I
now turn to the seven matters specifically raised by the Statement of Issues.

1. The individual first asks me to review whether there was evidence to support the Hearing Officer’s
conclusion that he deliberately omitted significant information regarding his bankruptcy debt. According to
the record, the individual stated in a July 1996 QNSP that the “amount” of the bankruptcy was $60,000.
However, in the bankruptcy filing itself, which the individual made in May 1996, the amount set forth as
that owed to creditors holding unsecured non-priority claims was $153,761.03. Based on this discrepancy,
the Hearing Officer concluded that the individual had falsified the amount stated on the QNSP.

The individual points out in the Statement of Issues that the ultimate amount that was set forth in the
United States Bankruptcy Court Notice of Final Accounting was $98,866.68. He therefore argues that the
$60,000 was not materially different from the ultimate bankruptcy debt. He further reargues a point that he
raised at the hearing, that in providing the $60,000 figure in the QNSP, he intended to indicate only the
amount of the principal debt, without including any interest. In this regard, the individual contends that he
could not keep track of the interest, and only knew the amount of the principal. It was for this reason that
he provided the $60,000 figure.

In his Opinion, the Hearing Officer pointed out that the individual was aware at the time he filed the
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QNSP of the debt stated in the bankruptcy filing. The Hearing Officer also noted that there was “no logic”
in the individual’s use of a debt amount that did not include interest, instead of the figure that the QNSP
requested, which was the bankruptcy amount. He therefore determined that the individual deliberately
omitted significant information from the QNSP.

I find that the Hearing Officer had a reasonable basis for these conclusions. The individual contends that
he did not know the amount of the debt including interest, but only knew the principal amount. This
unsupported assertion is not credible. It is reasonable to assume that the individual knew the amount set
out in his own bankruptcy filing. This was the amount that the QNSP clearly asked him to provide.

The Statement of Issues urges me to take into consideration that the ultimate amount of the bankruptcy,
$98,866, was not substantially different from the $60,000 set out by the individual in the QNSP. I do not
agree. I believe that there is a material difference between those figures. Moreover, the fact that the
discrepancy ultimately happened to be less than that originally stated in the Notification Letter is irrelevant
to the security concerns raised by the intentional falsification.

I find that the individual’s use of the erroneous $60,000 figure clearly presents a security concern. I see no
error in the Hearing Officer’s Opinion on this point.

2. The Statement of Issues next requests a review of whether the Hearing Officer erred in finding that the
individual made inconsistent statements regarding whether he maintains any credit cards. In his Opinion,
the Hearing Officer pointed to three statements that the individual made at the hearing concerning credit
cards. The individual stated in one instance: “I have a lot of credit cards I never use. I still have them.” Tr.
at 110. Later, the individual testified that he had no “current credit cards.” Tr. at 142. Finally, the
individual maintained that he still has a lot of cards that he never uses. Tr. at 162. Based on these
statements, the Hearing Officer concluded that the individual made contradictory statements on this issue,
and he therefore doubted the individual’s overall credibility. This finding formed part of the basis for the
Hearing Officer’s ultimate determination that the individual failed to mitigate the Criterion L concerns
regarding his financial irresponsibility.

In the Statement of Issues, the individual maintains that the Hearing Officer misunderstood the testimony.
The individual argues that what he meant was that he had the cards, but the accounts were closed and that
he had no current cards. I see no error in the Hearing Officer’s conclusions regarding this testimony. The
individual’s first and third statements referred to above do not suggest that the accounts are closed, but
simply that the individual does not use the cards. This is certainly not consistent with the individual’s
second statement that he has no current credit cards, which indicates that the accounts are closed. It was
the responsibility of the individual to provide convincing and unambiguous testimony at the hearing
concerning the issues raised in this case. The individual’s belated attempt to explain this evident
contradiction, without providing documents that show that the accounts were closed, is simply not
persuasive.

3. In his Opinion, the Hearing Officer also found that the individual had not shown that he understood the
basis for the DOE’s security concerns regarding his financial problems. The Statement of Issues contends
that this was an error. The Statement maintains that the individual testified that “he did not understand the
security concerns about himself, since he does not in any way believe that he is a security risk.” According
to the Statement of Issues, the individual did not testify that he did not understand the need for security.

After reviewing the record, I find no error in the Opinion on this point. At the PSI, the individual gave
evasive answers to questions concerning whether he understood that a security concern existed regarding
his financial position. The following example, which was also cited by the Hearing Officer, illustrates the
ambiguities evident in the individual’s responses:

Interviewer: Do you understand what the security concern was regarding your finances?

Individual: I think I do, no I don’t. . . .It’s the same to me, this and everything else is the same value....
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. . .

Interviewer: And what I’m asking you is, do you understand what the security concern is?. . .

Individual: . . .Probably. . . from your perspective, but what is the security in there, I can’t see. That’s the
point.

. . .

Interviewer: Do you understand where, if somebody has done stupid things, that might be a security
concern?

Individual: Well, we all made left turns and didn’t see stop signs. I mean, that’s not an issue of not being
security aware.

Transcript of PSI (hereinafter PSI Tr.) at 68-76.

The overall context of this line of questioning clearly involved whether the individual understood that a
security concern may arise if the holder of an access authorization has financial problems. The question
was not a difficult one, nor one that was hard to understand. However, rather than answer the
interviewer’s question in a straightforward manner, the individual attempted to evade the question, and
change the subject. See PSI Tr. at 69. He offered an irrelevant example regarding left turns and stop signs.
He ultimately refused to squarely admit that a security concern might exist with respect to himself or other
access authorization holders concerning financial issues. The Hearing Officer properly found that at the
PSI, the individual was not forthcoming in recognizing the DOE’s security concerns regarding financial
difficulties.

The Hearing Officer also found that the individual did not then mitigate this concern at the hearing. After
reviewing the relevant testimony at the hearing, I see no error in that conclusion. I note the following
testimony of the individual at the hearing concerning his statements at the PSI: “That interview, I
understand the concern I said, but I don’t understand your interpretation. I never said I don’t understand
the concern.” Tr. at 131. I do not find that this testimony mitigates the concerns raised by the individual’s
statements at the PSI. The individual’s testimony that he did recognize the security concerns at the PSI is
belied by his own evasive statements at the PSI, which are cited above. Moreover, even his testimony at
the hearing to the effect that he understands “the concern” but does not understand “the interpretation,”
fails to provide unhesitating, unequivocal recognition of the important security issues raised by financial
irresponsibility.

4. In the Opinion, the Hearing Officer also found that the individual had failed to bring forward
information to mitigate the DOE’s security concerns related to the individual’s use of an identification
card of a foreign nation, his native country, during visits there. One of the security concerns expressed in
the Notification Letter was that use of the card could subject the individual to coercion and pressure, if it
were learned that he is an American citizen.

The Hearing Officer pointed out that, at the PSI, the individual asserted that the ID card indicated that he
was a citizen of that country. Then, at the hearing, the individual testified that the card did not indicate that
he was a citizen of that country. In light of these contradictory statements the Hearing Officer found that
he could not give credence to the individual’s testimony at the hearing on this issue. He noted that the
individual failed to produce the card, which might have resolved doubts on this point, and concluded that
the security concerns regarding the use of the card had not been mitigated.
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In the Statement of Issues, the individual claims that it was undisputed that the card was nothing more than
an identification card, and that the Hearing Officer incorrectly refused to accept the individual’s
undisputed testimony on this matter. This contention is not convincing in view of the fact that the
individual himself gave contradictory evidence at the PSI and at the hearing on the issue of whether the
card indicated citizenship. It was up to the individual to provide the best possible documentary and
testimonial evidence to resolve his own contradictory statements on this point. The Hearing Officer
properly determined that the individual had failed to provide documentary evidence on this matter, and that
the individual’s assertions on this issue were insufficient to resolve the security concern.

The Statement of Issues further claims that a copy of the card has for several years been in the possession
of the individual’s contractor employer, which has no objection to its use by the individual. This is
irrelevant. The fact that the individual’s employer may not object to his use of the card does not bear upon
the issue of whether Office of Security Affairs believes that the use of the card poses a security concern.

5. In his Opinion the Hearing Officer further determined that the individual had made inconsistent
statements regarding his obligation to serve in the military of the foreign country. The Hearing Officer
noted that in a 1991 PSI, the individual indicated that if he returned to his native country he would have to
serve in its army. As stated in the Notification Letter, since the individual returns to that country
occasionally, the concern exists that he might be incarcerated for failure to fulfill his military obligation.
Such an incarceration, or even the threat of one, could present a security concern with respect to an access
authorization holder, who might be subject to coercion and pressure in such a situation. However, at the
hearing, the individual testified that he was exempt from serving in the military of the foreign country. If
this statement is true, the security concern about the individual’s military service obligation could be
mitigated.

In the Statement of Issues, the individual contends that “it is clear” that his statement during the PSI
referred to the time prior to his acquiring a military exemption through payment of $5,000. He therefore
maintains that there was no inconsistency in his statements.

I have reviewed the statement made by the individual at the 1991 PSI and cannot find that it clearly refers
to the time prior to his allegedly acquiring the military exemption. Accordingly, I find that the Hearing
Officer correctly determined that the individual had made conflicting statements regarding his military
obligation. Further, it was the obligation of the individual to offer a complete clarification of any
ambiguity in his assertions at the PSI. As the Hearing Officer noted, the individual failed to bring forth
any documentation to support his assertion that he was exempt from serving in the military of that foreign
country. I agree that the individual failed to provide sufficient evidence regarding whether he has any
continuing obligation to serve in the military of that foreign country.

6. In the Statement of Issues, the individual alleges that the DOE is treating him in a disparate and
discriminatory manner, because he filed for bankruptcy. The individual cites 11 U.S.C. § 525 in support of
this proposition. As the Hearing Officer pointed out, the bankruptcy code does not prohibit the revocation
of an access authorization. Moreover, once again, I note that financial irresponsibility is definitely a
security concern. There is thus simply no foundation for this objection, and I will consider it no further.

7. Finally, the individual claims that as a result of his bankruptcy, his financial problems have been
resolved. He states that he has had no financial problems since the closing of the bankruptcy proceeding,
and that he has kept within a budget. He therefore contends that any security concerns associated with
those problems should be mitigated. The Hearing Officer addressed this question in his Opinion, finding
that the fact that the individual read two books about personal finances, and submitted a personal financial
statement, was not sufficient proof to show that he is no longer financially irresponsible. The Hearing
Officer pointed out that the individual did not attend financial counseling sessions, and did not provide
documentary support for the figures he included in the personal financial statement. The Hearing Officer
found insufficient the individual’s assertions that the security concerns related to his pattern of financial
irresponsibility have been resolved. I agree with that determination. I further agree that the DOE’s security
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concerns in this regard have not been mitigated.

In sum, the arguments raised in the Statement of Issues do not establish that there was any error on the part
of the Hearing Officer in this case. I therefore cannot find that restoring this individual’s access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.

IV. Conclusion

As indicated by the foregoing, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: March 20, 1998

(1)1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)There were a number of other concerns raised in the Notification Letter, mainly related to Criterion L.
However, they are not matters referred to in the Statement of Issues. Accordingly, I will not refer to them
in this Opinion.
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December 7, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:February 24, 1998

Case Number: VSA-0166

This determination considers a Request for Review filed by XXXXXXXX (hereinafter "the Individual")
concerning her eligibility to retain a Department of Energy (DOE) access authorization under the
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material." The individual's access authorization was
suspended at the direction of the local security office under the provisions of Part 710. The individual
requested a hearing, and on January 12, 1998, the Hearing Officer assigned by the DOE Office of Hearings
and Appeals (OHA) issued an Opinion recommending that the individual's access authorization not be
restored. Personnel Security Hearing, Case No. VSO-0166, 27 DOE ¶ 82,754 (1997). On February 24,
1998, the individual filed a Request for Review of the Hearing Officer's Opinion pursuant to 10 C.F.R.
Part 710.28. The individual submitted a Statement of Issues on April 6, 1998. This Opinion considers the
matters raised in the Request for Review and the Statement of Issues.

I. Background

The individual is an employee of a DOE contractor. The individual’s employer requested that her security
clearance be upgraded to a higher level. The upgrade required the Personnel Security Division of the local
DOE office (DOE Security) to conduct a re-investigation of the individual. As part of this re-investigation,
a Personnel Security Interview (PSI) was conducted with the individual. During the PSI, the individual
stated: “I will go on record to say and be gut honest again that if there is something that deals with a, a
hazardous material that has caused someone’s health to be damaged and I know that, I would compromise
that information.” Id. at 13. The individual was then asked: “Is that even if the information was classified?
” To which the individual replied: “Yes, I sure would.” Id. During the PSI the individual also indicated
that she had suicidual thoughts during the previous five years and that these thoughts had recently
prompted her to request that her husband hide the family gun from her. Id. at 9-11. As a result of the
mental health issues raised in this interview, DOE Security requested that the individual be interviewed by
a DOE consultant psychiatrist.
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On April 23, 1997, the individual was evaluated by the DOE consultant psychiatrist. After completing a
one hour clinical interview, the individual was given two psychological screening tests. On May 1, 1997,
the DOE consultant psychiatrist issued a report which articulated his medical impression that the
individual was afflicted with Paranoid Delusional Disorder, with a second diagnosis of Personality
Disorder (Not Otherwise Specified) with hypochondriacal and depressive features. DOE Consultant
Psychiatrist’s Report at 3. He stated that the psychological screening tests support his conclusions. Id. The
DOE consultant psychiatrist further found that the individual’s common sense, logic and judgment were
compromised. Id. at 4.

On June 17, 1997, DOE Security issued a letter notifying the individual that information in the possession
of the DOE created a substantial doubt concerning her continued eligibility for an access authorization
(hereinafter referred to as “the Notification Letter”). The Notification Letter alleged that the individual has
"an illness or mental condition of a nature which, in the opinion of a board- certified psychiatrist ... causes,
or may cause a significant defect in [the Individual’s] judgment or reliability," as provided at 10 C.F.R.
Section 710.8(h) (Criterion H). The stated basis for this security concern was the DOE’s consulting
psychiatrist’s report. The Notification Letter also alleged that the Individual is "Engaged in unusual
conduct or is subject to pressure, coercion, or duress that may cause her to act contrary to the best interests
of national security," as provided at 10 C.F.R. Section 710.8(l) (Criterion L). The individual’s statements
in the PSI provided the basis for this concern.

II. Hearing Officer's Opinion

A hearing was held pursuant to 10 C.F.R. Part 710 (the initial hearing). At this hearing, the DOE presented
the testimony of the consulting psychiatrist. The Individual presented the testimony of six persons: (1) a
clinical psychologist; (2) a former employee of the personnel security office at the facility; (3) a nurse
who works with health issues at the facility; (4) a former security specialist at the facility; and (5) two co-
workers. The individual also testified on her own behalf. The Hearing Officer found the testimony of the
clinical psychologist, called by the individual, to be particularly significant. After considering all of the
evidence before him in the record, the Hearing Officer found that:

There is sufficient information in the record from the clinical psychologist to convince me that the
Individual is not eligible for access authorization. He testified that the Individual has a mental condition
that affects her judgment, that it involves loss of contact with reality, and that it can be significantly
disruptive. I conclude that the Individual has not resolved the concern that she has a mental condition that
causes, or may cause, a significant defect in judgment or reliability, and she has not presented adequate
evidence of rehabilitation from her mental condition. It is therefore my opinion that the Individual has
failed to adequately answer the security concern arising under Criterion H.

Personnel Security Hearing, Case No. VSO-0166, 27 DOE ¶ 82,754, 85,527 (1998). Turning to the
Notification Letter’s allegation under Criterion L, the Hearing Officer further stated:

Taking into consideration the Individual’s tendency to decompensate, her emotional lability, and her
fervent involvement in health issues that led her to state she would compromise classified information, I
do not believe that she has established her trustworthiness and reliability under Criterion L.

Id. at 85,528. After reviewing the record, I have arrived at similar conclusions.

III. Request for Review and Statement of Issues

On February 24, 1998, the individual submitted a Request for Review of the Hearing Officer’s Opinion
pursuant to 10 C.F.R. § 710.28(a) and (b). This submission contended the individual was wrongly labeled
“paranoid” by a “biased” DOE consultant psychiatrist in retaliation for her environmental activism and
that DOE improperly excluded evidence which would support her contention. On April 6, 1998, the
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individual submitted her Statement of Issues. The Statement of Issues contends that: (1) her mental
condition has actually improved since the time of her original security clearance investigation in 1987 and
her first re-investigation in 1991, (2) her testimony at the hearing has resolved any doubts created by her
statements during the PSI, (3) the DOE consultant psychiatrist?s conclusions were based upon false
assumptions, and (4) the DOE consultant psychiatrist did not write or testify that her impairment is
“significant.”

In order to determine whether DOE Security’s contentions concerning the individual’s mental health were
valid, I provided the individual with an opportunity to submit evidence showing that the DOE consultant
psychiatrist was somehow biased against her. In addition, I convened a supplemental hearing on October
6, 1998 (the supplemental hearing), in which I provided the individual with an opportunity to cross-
examine the Personnel Security Specialist who processed the individual’s security re-investigation. At the
supplemental hearing, the individual’s counsel subjected the Personnel Security Specialist to a lengthy
cross-examination. Transcript of Supplemental Hearing at pages 12-222. Although this cross-examination
was exhaustive, it was ultimately unavailing. It was evident to me that DOE Security's review of the
individual’s fitness to maintain a DOE access authorization was not tainted by bias. There is no evidence
in the record of any impropriety towards the individual on the part of DOE security during this
administrative review.

1. Criterion H

The individual contends that she was incorrectly diagnosed by the DOE consultant psychiatrist. In support
of this contention, she alleges that the DOE consultant psychiatrist diagnosed her mental condition as
Paranoid Delusional Disorder in retaliation for her environmental activism. If this assertion were true --
that DOE Security’s administrative review process had been used to silence or retaliate against her-- it
would constitute an egregious abuse of authority and a violation of the DOE’s policy as set forth at 10
C.F.R. Section 710.4(b).(1) It must be borne in mind, however, that the present proceeding under 10
C.F.R. Part 710 has been instituted solely for the purpose of determining whether or not the individual is
eligible for access to special nuclear material and/or classified information, i.e. for a security clearance.
OHA does not have the authority to investigate claims under 10 C.F.R. § 710.4(b) that the DOE security
clearance process has been used for an improper purpose. Instead, the authority to investigate this type of
claim lies with the DOE’s Office of Inspector General. In light of the seriousness of these allegations, we
are referring these allegations to the Office of Inspector General for possible investigation.

Under 10 C.F.R. Part 710, OHA has the responsibility of providing individuals with an opportunity to
resolve any derogatory information which casts doubt upon their fitness to maintain a DOE access
authorization. Accordingly, the DOE security regulations allow individuals to submit any information that
is relevant and material to the issue of whether they are acceptable risks. In the present proceeding, I
allowed the individual ample opportunity to submit evidence in order to show that the security clearance
process was used to retaliate against her. Such evidence, however, is only relevant to the extent that it
shows that the derogatory information relied upon by the DOE is not valid.

Turning to the present case, I find the record clearly supports the individual’s contention that she is an
environmental activist who has worked hard to convince the DOE and her employer to resolve worker
safety and environmental contamination issues. In doing so, she has appeared before her state legislature
and has been frequently quoted in the local news media. Her public statements have often been sharply
critical of her employer and the DOE. It is also clear that such environmental activism and criticism of her
employer and the DOE are rights of a U. S. citizen and may not be abridged. They do not raise any valid
security concerns about the individual.

The individual's counsel implied that the employer’s request that her clearence be upgraded to a higher
level was motivated by a desire to retaliate. While it is possible that the employer’s motivation for
requesting this upgrade might have been retaliation, I do not need to resolve this issue. The record
contains reliable information which created a legitimate question under Criterion H as to the individual’s
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eligibility for access authorization.(2) Not only has the individual been diagnosed with Paranoid
Delusional Disorder by the DOE consultant psychiatrist, but her own expert witness, after examining her
for over 12 hours and administering at least 18 standardized psychological and neurological tests, has
diagnosed her with Major Depression, Recurrent, Severe, With Psychotic Features. The individual’s expert
found that her Minnesota Multiphasic Personality Inventory (MMPI-2) and Rorschach Inkblot Test (RIT)
results indicate that she suffers from “massive and relatively longstanding psychological difficulties.”
Individual’s Expert’s Report at page 6. The individual’s expert goes on to state:

[T]he present data set is a fairly strong impression of psychological distress, at a level sufficiently severe
to suggest major psychotic issues. [The individual] would appear to be functioning with extreme paranoia,
which paranoia makes it very difficult for her to be close in interpersonal relationships, to examine her
own psychological functioning, in any sort of psychologically beneficial manner, and to develop flexible
coping strategies of life in general.

Id. at 7. Significantly, during the pendency of this office's administrative review, the individual has not
submitted any medical or psychological evidence to rebut the conclusions of the two expert witnesses
about her mental condition. (3) Instead, the individual has attempted to rebut the conclusions of the two
experts by claiming that: (1) the DOE consultant psychiatrist was biased against her; (2) the DOE
consultant psychiatrist relied upon unfounded assumptions when diagnosing her; (3) the individual’s
mental condition has actually improved since the time of her original security clearance investigation (in
1987) and her first re-investigation (in 1991); and (4) the DOE consultant psychiatrist did not write or
testify that her impairment is “significant.”

The individual has not convinced me of error on the part of the Hearing Officer with these contentions.
First, aside from her general contentions, the individual has not produced any evidence showing that the
DOE consultant psychiatrist is biased against the individual. Instead, the individual has submitted a great
deal of evidence documenting environmental, health and safety concerns at the DOE facilities where the
individual is employed. The individual has also attempted to establish that a cultural antipathy exists on the
part of the DOE and the individual’s employer toward persons who bring adverse publicity to the nuclear
weapon complex by expressing concerns about environmental contamination and health and safety
concerns. Assuming for the purposes of argument that these assertions are true, they still would not
establish that the DOE consultant psychiatrist was biased against the individual.

My review of the testimony and other materials submitted in this proceeding indicates that none of the
evidence in the record shows that the DOE consultant psychiatrist was biased against whistleblowers in
general or against the individual in particular. While it is true that the psychiatrist asked the individual
some difficult and highly personal questions, the very nature of a forensic psychiatric exam requires such
probing. Nor am I persuaded by the individual’s claim that the DOE consultant psychiatrist relied upon
false assumptions in diagnosing the individual. According to the individual, the DOE consultant
psychiatrist's findings were based upon incorrect assumptions. Specifically, she contends that her concerns
about her exposure to toxic substances were valid, and that her doctors and her employer’s doctors were
withholding information about these exposures from her. She contends that had the DOE consultant
psychiatrist realized that she was right about these contentions, he would not have found her to be
paranoid. My review of the record does not indicate that the DOE consultant’s psychiatrist relied on any
assumption that the individual’s concerns about toxic exposure were invalid in reaching his diagnosis of
Paranoid Delusional Disorder. Accordingly, even if I assume for the purpose of argument that the DOE
consultant psychiatrist thought that the individual’s concerns about exposure to toxins were not valid, that
would not detract from the credibility of his judgments. Other, independent factors supported his
conclusions, including the psychological screening tests and the testimony of the individual’s own expert
who also found that she had a mental condition that could affect her judgment and reliability. Transcript of
Initial Hearing at page 57, 59, 78, and 95-96. It is true that the DOE consultant psychiatrist did state “when
she talks of the medical conspiracy to suppress evidence and so on, she sounds paranoid delusional.”
Report of DOE Consultant Psychiatrist at 3. However, the individual has not shown that this conclusion is
flawed or the result of bias.
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The individual next contends that her mental condition is actually better now than it was when she
originally obtained her security clearance in 1987 and when she was previously reinvestigated in 1991. In
making this argument, she infers that DOE security was not concerned with her mental illness until she
became a whistleblower. I find this contention to be unpersuasive. In contrast to the most recent re-
investigation, the previous two DOE security investigations did not reveal information indicating that she
was delusional or psychotic. Nor had she indicated a willingness to illegally release classified information
during her previous investigations.

The individual next claims that DOE security improperly relied upon the DOE consultant psychiatrist’s
report in invoking Criterion H because the DOE consultant psychiatrist did not specifically use the word
“significant” in describing her condition. This argument is little more than a semantic quibble. Criterion H
applies when an individual is shown to have: "an illness or mental condition of a nature which, . . . causes,
or may cause a significant defect in [the Individual’s] judgment or reliability," 10 C.F.R. §
710.8(h)(emphasis supplied). This regulation’s criterion is obviously met when the individual’s mental
illness or condition renders him or her delusional or psychotic as both of the testifying experts concluded
in this case. Report of DOE Consultant Psychiatrist at 3-4; Report of Individual’s Expert at 6-8. Both
experts clearly believed that the individual has a serious mental condition.

Moreover, the individual does not attempt to rebut her own expert witness’ finding that she suffers from
Major Depression, Recurrent, Severe, with Psychotic Features. It is important to note that the individual’s
own expert arrived at a diagnosis that is quite similar to that of the DOE consultant psychiatrist. (4) The
Hearing Officer concluded that the similarity of the individual’s expert’s diagnosis to that of the DOE
consultant psychiatrist is further evidence that the DOE consultant psychiatrist’s opinion is valid. I agree
with him. As with the written report and testimony of the DOE consultant Psychiatrist, the written report
and testimony of the individual’s own expert witness clearly establishes that the individual suffers from
“[a]n illness or mental condition which, . . . causes, or may cause a significant defect in judgment or
reliability.” 10 C.F.R. § 710.8(h).

2. Criterion L

During the PSI, the individual stated that she would release classified information “in a heartbeat” if she
thought such information was needed to protect the health and safety of fellow employees. This statement
naturally raised a serious security concern. It clearly constitutes information that the individual “engaged
in unusual conduct or is subject to any circumstances which . . . furnishes reason to believe that the
individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to
act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). As a result, DOE Security
properly invoked Criterion L. The individual's contention on this aspect of her appeal is that her testimony
at the initial hearing has resolved any doubt created by her statements during the PSI. I cannot agree. The
individual does not claim that she did not make the statements. Instead, she explained that since she now
realizes that there are procedures available to seek declassification of information, she would be willing to
work through them to get health and safety information declassified. Transcript of Initial Hearing at 347-
349. Merely stating a willingness to use available procedures to seek declassification of information does
not mitigate the serious security concerns that she raised by threatening to take the classification law into
her own hands. Moreover, the individual did not even acknowledge that she had acted imprudently in
suggesting her willingness to unilaterally release classified information. By failing to do so, she has not
shown that she understands the responsibilities inherent in maintaining a DOE access authorization.
Accordingly, I conclude that the DOE security concerns under Criterion L are both valid and unmitigated.

IV. Conclusion

I have thoroughly considered the record of this proceeding, including the submissions of the parties and
the testimony presented at the hearing convened in this matter. In resolving the question of the individual's
eligibility for access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. §
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710.7 (c). I conclude that the Hearing Officer properly found that security concerns existed with respect to
Criterion H and L. Moreover, I find that there is insufficient evidence of rehabilitation or reformation or
other relevant mitigating factors to restore the individual's clearance at this time. For the reasons explained
above, I find that the individual has not furnished evidence that restoration of her clearance would not
endanger the common defense and security and would be clearly consistent with the national interest. 10
C.F.R. § 710.27 (a). Accordingly, it is my opinion that the individual’s access authorization should not be
restored.

As I have explained above, since OHA does not have jurisdiction to consider the individual’s claims that
the administrative review process has been used to retaliate against her for her activism, I am referring
those claims to the Office of Inspector General along with a copy of the administrative record of the
present proceeding.

George B. Breznay

Director

Office of Hearings and Appeals

Date: December 7, 1998

(1)10 C.F.R. Section 710.4(b) states:”It is also the policy of DOE that none of the procedures established
by DOE for determining eligibility for access authorization shall be used for an improper purpose,
including any attempt to coerce, restrain, threaten, intimidate, or retaliate against individuals for exercising
their rights under any statute, regulation or DOE directive. Any DOE officer or employee violating, or
causing the violation of this policy, shall be subject to appropriate disciplinary action.”

(2)Even if the security clearance process was improperly used to retaliate against an individual, if reliable
evidence shows that the individual is not eligible to maintain a DOE access authorization, that individual
cannot maintain a DOE access authorization. Personnel Security Hearing, Case Number, VSO-0091, 26
DOE ¶ 82,755 at 85,530 n.4 (1996) ("even if I were to assume that the investigation was improperly
motivated, given the paramount considerations of national security, I must recommend that an individual's
security clearance be withheld if the security concerns are shown to be valid)."

(3)Approximately seven months after filing her appeal, the individual, for the first time, requested
permission to obtain and submit additional medical testimony. I denied that motion because it had not
been raised in a timely manner.

(4)The American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders, Fourth
Edition (DSM-IV) states in pertinent part: “It can be difficult to differentiate Mood Disorders With
Psychotic Features from Delusional Disorder . . . .” DSM-IV at 300 (emphasis in the original).
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February 6, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: January 6, 1998

Case Number: VSA-0170

This Opinion considers a Request for Review filed by XXXXX (hereinafter referred to as "the individual")
concerning his eligibility to retain an access authorization. (1)The Department of Energy (DOE)
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

This case concerns the suspension of the individual’s access authorization. The DOE received information
indicating that the individual had been hospitalized for a substance abuse problem. A DOE Security
Representative conducted a personnel security interview (PSI) with the individual, which did not resolve
security concerns, involving the individual’s use of alcohol and illegal drugs. The individual was then
referred for evaluation by a DOE consultant psychiatrist (the psychiatrist). His evaluation report also did
not resolve the security concerns. Consequently, the DOE Office suspended the individual’s access
authorization, and issued

a Notification Letter. The Notification Letter specified four areas of derogatory information described in
10 C.F.R. § 708.8. First, under Section 710.8(f) (Criterion F), the letter alleges that the individual
deliberately misrepresented, falsified, or omitted significant information in his response to a question about
illegal drug use in a Questionnaire for Sensitive Positions (QSP) that he completed. Specifically, on the
QSP form, the individual denied using illegal drugs in the five years prior to filing that document, but in a
subsequent PSI admitted to having used marijuana during that five-year period.

The letter also alleges that the individual has been or is “a user of alcohol habitually to excess, or [has]
been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from alcohol abuse,”
which is derogatory information under Section 710.8(j) (Criterion J). The letter further claims that the
individual has “trafficked in, sold, transferred, possessed, used or experimented with” illegal drugs, which
is derogatory information under Section 710.8(k) (Criterion K). These two allegations are based on the
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individual’s history of alcohol abuse and illegal use of crack cocaine, his hospital treatment for alcohol
and drug abuse, and the psychiatric report by the DOE psychiatrist, which found that the individual suffers
from mixed substance abuse.

Finally, the Notification Letter alleges that derogatory information exists under Section 710.8(l) (Criterion
L). That criterion involves derogatory information to the effect that an individual has engaged in unusual
conduct or is subject to circumstances that tend to show that the individual is not honest, reliable, or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause the individual to act contrary to the best interests of the national
security. The specific conduct referred to in the Notification Letter is the individual’s use of marijuana and
cocaine, despite his knowing that DOE policy prohibits illegal drug use by a person who possesses an
access authorization.

The Notification Letter advised the individual of his right to request a hearing before a Hearing Officer in
the DOE’s Office of Hearings and Appeals (OHA) in order to resolve the cited security concerns. The
individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the only persons who
testified were the psychiatrist and the individual.

Based upon the testimony at the hearing and other evidence in the record, the Hearing Officer issued an
Opinion recommending that the individual’s access authorization not be restored. Personnel Security
Hearing (VSO-0170), 26 DOE ¶ 82,802 (1997). The individual filed a Request for Review, and then a
statement of the issues to be reviewed (hereinafter “the Statement” or “the Statement of Issues”). 10
C.F.R. § 710.28(a),(b). The DOE Office of Safeguards and Security filed a response, stating that it
concurred with the recommendation of the Hearing Officer and had no additional information to submit in
this proceeding.

II. The Hearing Officer’s Opinion

With respect to Criterion F, the Hearing Officer did not believe the individual’s contention that his false
statement in the QSP about his marijuana use was insignificant and not deliberate. The Hearing Officer
found that the individual had failed to mitigate the concerns surrounding the falsification as to drug use.

With respect to Criterion J, the Hearing Officer found that the individual suffers from alcohol abuse, and
used alcohol habitually to excess. Considering Criterion K, the Hearing Officer found that the individual
was a regular user of crack cocaine. The Hearing Officer noted that although the individual did not claim
that he was fully rehabilitated from these conditions, the individual did assert that he had mitigated the
agency’s security concerns with respect to his alcohol and illegal drug use. In this regard, the Hearing
Officer referred to the individual’s ongoing rehabilitation efforts. However, as the Hearing Officer pointed
out, the psychiatrist believed that although the alcohol and drug use problems were “in remission” and
currently not problems, the psychiatrist did not believe that the individual no longer suffers from
polysubstance abuse. The Hearing Officer was not convinced by the individual’s uncorroborated testimony
as to his abstinence from cocaine and alcohol. Moreover, the Hearing Officer found that the individual had
had treatment that lasted only for a few weeks and had not presented any evidence to show that anyone
that provided him drug and alcohol treatment considered him to be rehabilitated. The Hearing Officer
found that there is an unacceptable risk that the individual will abuse alcohol or use illegal drugs in the
future.

In considering the security concerns raised under Criterion L, the Hearing Officer found that the
individual’s illegal marijuana and cocaine use raises significant doubts as to the individual’s
trustworthiness and reliability, and that no mitigating evidence was presented with respect to this issue.

Accordingly, the Hearing Officer recommended that the individual’s access authorization not be restored.
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III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the individual.

As a general rule I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988), quoting Federal Rule of Civil Procedure 52 (a). See also Oglesbee v.
Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995).

B. Statement of Issues

The Statement of Issues refers to the DOE’s Substance Abuse Referral Program (SARP). This program
permits participants with substance abuse problems to retain their access authorizations while completing
their effort at rehabilitation. The individual states that SARP allows a minimum of 24 months for
rehabilitation. He believes that he should at least be afforded the same period of time to complete his own
rehabilitation, and requests that the DOE delay further action with respect to the review of his access
authorization until his own rehabilitation has been completed. He further asks that all issues pertaining to
his eligibility for SARP be reviewed.

The individual raised the matter of his eligibility for SARP at the hearing, and the Hearing Officer
addressed this issue in his Opinion. As the Hearing Officer stated: “the Part 710 regulations do not
authorize me to consider this issue.” Personnel Security Hearing (Case No. VSO-0170), 26 DOE ¶ 82,802
at 85,859 (1997). The Hearing Officer was correct in that determination. A decision as to eligibility for
this program is left to the DOE Office of Security Affairs. In my review of Hearing Officer Opinions, I do
not have authority to consider that decision. Personnel Security Review (Case No. VSA-0121), 26 DOE ¶
83,014 (1997). Accordingly, there is no basis for reversal of the Opinion below with respect to this issue.

I further find no merit in the individual’s argument that the DOE should delay further action in this case
until his rehabilitation has been completed. The Hearing Officer addressed this very issue in his Opinion,
and found that such an extension was not appropriate. I must agree. The law on this point is quite clear:

The purpose of the hearing procedures is to allow a period within which a disinterested person can hear
testimony, review the evidence and make findings. Any extension of time during those procedures must be
consistent with that purpose. Individuals will not be allowed to abuse these procedures as a means of
creating evidence of rehabilitation.

Personnel Security Review (Case No. VSA-0005), 25 DOE ¶ 83,013 at 86,566-67 (1995). Thus, I cannot
delay reaching a determination in this case in order to permit an additional period for rehabilitation. (2)

Finally, the individual asks that I “take into consideration Part II of the Department of Labor office of
Federal Contract Compliance Programs, 41 C.F.R. Part 60-741.” These regulations set forth
nondiscrimination obligations of government contractors and subcontractors regarding persons with
disabilities. The regulations require a government contractor-employer to make reasonable
accommodation for employees with disabilities. The individual considers his alcohol and drug abuse
problems to constitute disabilities within the meaning of those regulations.
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The individual does not state what requirements he believes these regulations impose in this proceeding. If
he believes that I must reinstate his access authorization as “reasonable accommodation” for his
disabilities, he is mistaken. The cited regulations do not apply to granting or reinstating access
authorizations. In this case, I must make a determination as to the individual’s eligibility for access
authorization using the criteria set out in Part 710. There is no requirement for making reasonable
accommodation for disability with respect to granting or reinstating access authorizations set forth either at
Part 710 or in Part 60-741.

The individual is also mistaken if he believes that I must consider in this proceeding whether, in spite of
his disabilities, he may be properly terminated from his employment if his access authorization is not
reinstated. See Personnel Security Hearing (Case No. VSO- 0125), 26 DOE ¶ 82,774 (1997). The instant
proceeding, conducted under 10 C.F.R. Part 710, simply requires the Office of Hearings and Appeals to
issue an opinion regarding the individual’s eligibility to hold an access authorization. The final
determination with regard to the individual’s eligibility for access authorization is made by the DOE Office
of Security Affairs (OSA). However, neither the OHA nor the OSA makes a determination as to whether
the individual’s employment should be continued if his access authorization is revoked. That decision rests
with his employing office. (3)In the administrative review process set forth in Part 710, it is neither my
role, nor that of the Hearing Officer, to consider compliance with the reasonable accommodation
provisions of Part 60-741.

In sum, the arguments raised in the Statement of Issues do not establish that there was any error on the part
of the Hearing Officer in this case. I therefore cannot find that restoring this individual’s access
authorization would not endanger the common defense and security and will be clearly consistent with the
national interest.

IV. Conclusion

As indicated by the foregoing, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: February 6, 1998

(1)1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)At the hearing, the individual testified that he had abstained from alcohol for more than 15 months and
had not used cocaine in more than one year. However, the Hearing Officer noted in his Opinion that the
individual had not corroborated those assertions, and he accorded them no weight. Thus, the record in this
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case does not even establish a baseline date from which the rehabilitation period could be measured.

(3)The Hearing Officer noted in his Opinion that the individual’s alcoholism is the basis for his request to
his employer to accommodate him in accordance with the provisions of the Americans with Disability Act
of 1990, 42 U.S.C. § 12101 et seq. 26 DOE at 85,859, n. 7. See also Blankenship v. Martin Marietta
Energy Systems, Inc., 83 F.3d 153 (6th Cir. 1996).
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June 25, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: May 4, 1998

Case Number: VSA-0172

This Opinion considers a Request for Review filed by XXXXXXXXXX (the Individual). The Individual
requests review of a Hearing Officer Opinion that recommended against the grant of access authorization
for the Individual. As explained below, I cannot conclude that granting the Individual’s access
authorization would be clearly consistent with the national interest. Accordingly, I recommend against the
grant of access authorization.

I. Background

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an “access authorization” or a “security clearance.”

The Individual began working at the DOE facility in question in 1980, as an employee of a DOE
contractor. At that time, he signed a drug certification. In 1981, the Individual was granted a security
clearance.

In December 1992, the Individual failed a random drug test. He tested positive for cocaine and entered a
drug rehabilitation program offered by the DOE contractor.

As a result of the positive drug test, the DOE office conducted a personnel security interview in January
1993 (the January 1993 PSI). After the interview, in February 1993, the DOE office suspended the
Individual’s security clearance. The Individual requested a hearing, but before a hearing could be held, the
Individual’s job was eliminated as a part of a reduction-in-force. As a result, the Individual’s clearance
was terminated in July 1993.
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Subsequently, the Individual was arrested three times for driving under the influence of alcohol (DUI).
The first occurred in November 1993, and the second occurred in March 1994. The November 1993 and
March 1994 arrests resulted in convictions, and the Individual was required to complete an alcohol
rehabilitation program. In August 1994, the Individual was arrested and charged with various offenses,
including DUI. The Individual’s alcohol level was below the legal limit, and he was not convicted of DUI.
Finally, sometime between March 1994 and August 1994, the Individual was arrested for driving on a
suspended license.

In 1995, the Individual was rehired by the DOE contractor, and he reapplied for a security clearance. In
October 1995, the Individual completed a Questionnaire for Sensitive Positions (the October 1995 QSP).
In the October 1995 QSP, the Individual denied that he had ever used drugs. In addition, the Individual did
not disclose the third and fourth traffic offenses. In January 1996, the DOE office conducted a personnel
security interview (the January 1996 PSI). At the January 1996 PSI, the Individual disclosed a single
incident of drug use, which conflicted with the description that he provided in the 1993 PSI. The
Individual still did not disclose the third and fourth traffic arrests. In April 1996, the Individual completed
a Questionnaire for National Security Positions (the April 1996 QNSP). Again, the Individual did not
report the third and fourth traffic arrests. In December 1996, the DOE completed another personnel
security interview (December 1996 PSI). The Individual provided a description of his drinking that
conflicted with his description in the January 1996 PSI, and the Individual finally disclosed the third and
fourth arrests. After the December 1996 PSI, the DOE office referred the Individual to a consultant
psychiatrist, who found no indication that the Individual was currently suffering from substance abuse
problems.

As a result of the foregoing, the DOE notified the Individual that his answers on the two forms and in the
PSIs about his drug and alcohol use raised security concerns about his honesty. The DOE office cited the
Individual’s failure to disclose information, as well as inconsistencies in what he did disclose. The DOE
office cited Criterion F, which concerns false statements in security investigations. 10 C.F.R. § 710.8(f).(1)
The DOE office also cited Criterion L, which concerns any conduct which raises concerns about whether a
person is honest, reliable, and trustworthy. Id. § 710.8(l).(2)

The Individual requested a hearing. The DOE office called the personnel security specialist who conducted
the December 1996 PSI. The Individual testified and offered the testimony of two others: (i) a friend and
co-worker and (ii) a personnel security expert.

The Individual testified that the inconsistencies and omissions were not the result of an intent to deceive.
For example, the Individual testified that he did not understand Questions 25(a) and 25(b) on the October
1995 QSP. Question 25(a) reads as follows:

In the last 5 years, have you used, possessed, supplied, or manufactured any illegal drugs?

October 1995 QSP at 8. The Individual testified that he was confused by the string of verbs:

I felt like this question is more than just one question because no, I didn’t possess; no I didn’t supply; no I
didn’t manufacture illegal drugs.

Hrg. Tr. at 128. The Individual then admitted that since he had used cocaine, he had also possessed it. Id.
at 129. Similarly, the Individual testified that he did not understand what the word “problems” meant in
Question 25(b), which provides as follows:

Have you experienced problems (disciplinary actions, evictions, formal complaints, etc.) on or off a job
from your use of illegal drugs or alcohol?

October 1995 QSP at 8. The Individual testified that he did not know that the word “problems” would
include his 1993 clearance suspension and his alcohol-related traffic offenses:
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That question, I was puzzled. I don’t know what they mean by problems. I mean what are they talking
about as problems? To me, I felt like it is a question, you know, I can answer yes and be wrong, I can
answer no and I can be wrong.

Hrg. Tr. at 150.

The Hearing Officer issued an Opinion recommending against a grant of access authorization. Personnel
Security Hearing (VSO-0172), 27 DOE ¶ 82,762 (1998) (Hearing Officer Opinion). The Hearing Officer
found that certain of the omissions were a deliberate attempt to withhold relevant information. The
Hearing Officer cited the Individual’s failure to disclose (i) his prior drug use and alcohol-related
problems in response to Question 25 on the October 1995 QSP and (ii) the third and fourth traffic offenses
in the January 1996 PSI and on the April 1996 QNSP. The Hearing Officer stated:

The individual’s attempts to excuse his failure to answer the questions correctly in Items 25(a) and 25(b)
on the QSP are simply not credible. The meaning of the words in these questions should have been clear
to him. The individual argues that he did not intend to hide anything from the DOE and that he supplied
some of the missing information in his subsequent January 1996 PSI. The act of supplying correct
information in piecemeal fashion during a series of encounters with DOE security officials does not
mitigate what I believe was the individual’s deliberate attempt to minimize his history of problems with
drugs and alcohol on his QSP. It is true that subsequent to his 1995 QSP, the individual supplied more
information about his past drug problems, but only after the DOE security interviewers confronted the
individual with his prior inconsistent statements in the 1993 PSI. However, he still did not supply all the
missing information about his alcohol-related arrests and driving with a suspended license in the January
1996 PSI or on the April 1996 QNSP, but kept this important information from the DOE until the
December 1996 PSI.

Hearing Officer Opinion, slip op. at 8. The Hearing Officer characterized the Individual’s testimony as
consisting of “excuses more than apologies.” Id. at 10.

The Individual requested review of the Hearing Officer Opinion. In his Statement of Issues, the Individual
argues that his failure to disclose fully his drug and alcohol problems was a symptom of his substance
abuse problem, rather than evidence of dishonesty. The Individual argues that since he has overcome his
substance abuse problem, there is no longer any security concern.

The DOE Office of Safeguards and Security (DOE Security) filed a response to the request for review. In
its response, DOE Security states that it agrees with the Hearing Officer Opinion. The record was closed
on June 8, 1998.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the Individual.

B. Whether the Individual Has Met His Burden of Resolving the Security Concern

As a preliminary matter, I note that the although the Hearing Officer found that the Individual’s omissions
were deliberate, such a finding was not necessary to the Hearing Officer’s conclusion that the Individual
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had not mitigated the security concerns under Criteria F and L. Criterion F focuses specifically on an
individual’s honesty and candor in the security investigation. Criterion L focuses generally on whether an
individual is honest, reliable and trustworthy. Once an individual omits relevant information in the course
of a security investigation, the Individual has the burden of providing information that mitigates the
Criteria F and L concerns, including information that the omissions were not deliberate and not otherwise
a security concern. If the Individual fails to provide such information, the Criteria F and L concerns remain
unresolved and the Individual is not eligible for a clearance. In this case, the Hearing Officer found that
the Individual’s explanations at the hearing were not credible. That was a sufficient basis for the
conclusion that the Individual did not resolve the Criteria F and L concerns. A hearing officer need not
make an affirmative finding that the omissions were deliberate in order to conclude that the concerns are
unresolved.

In his Statement of Issues, the Individual identifies only one issue for review, i.e., the cause of his
omissions concerning his prior drug use and traffic offenses. The Individual contends that those omissions
were symptoms of his substance abuse problems, which he has now overcome. As explained below, the
Individual has not mitigated the Criteria F and L concerns.

Even if the Individual’s contention on appeal were true, the Individual’s testimony at the hearing is not
credible, and it cannot be attributed to his prior substance abuse problems. The hearing took place in
December 1997, long after the time that the Individual identifies as the end of those problems. The
Individual testified that he had substance abuse problems until 1996, roughly two years after his last
alcohol-related traffic offense. Hrg. Tr. at 132; see also Hrg. Tr. at 114, 120 (counsel for the Individual).

During the hearing, the Individual testified that he did not understand the questions on the forms. The
Individual offered semantic excuses, which the Hearing Officer properly found were not credible. On
appeal, the Individual ignores his testimony and the Hearing Officer’s assessment thereof, and submits an
alternative explanation for his 1995 and 1996 failures to disclose, i.e., that they were a symptom of his
substance abuse problems at that time. Thus, just as the Individual gave, during the security investigation,
incomplete information concerning his drug and alcohol use, the Individual has now given inconsistent
explanations concerning why he gave incomplete information. In any event, since I agree with the Hearing
Officer’s finding that the Individual’s explanations were not credible, the security concern regarding the
Individual’s honesty has not been resolved.

When a doubt remains about an individual’s honesty, the individual is not eligible for a clearance. As the
Hearing Officer stated:

The security program is based on trust, and once an individual has breached that trust, then there is a
question as to whether that individual can be trusted to comply with the security regulations.

Hearing Officer Opinion at 10 (citing Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶
82,752 (1995)). See also 10 C.F.R. § 710.8(f) (Criterion F, identifying false statements as derogatory
information); id. § 710.8(l) (Criterion L, identifying dishonesty as derogatory information); Dep’t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (presumption against grant of a security clearance). Accordingly,
because the Criteria F and L concerns raised in the Notification Letter remained unresolved, the Individual
is not eligible for a clearance.

III. Conclusion

As is evident from the above discussion, the Hearing Officer correctly concluded that the Individual has
not met his burden of resolving the security concern that he is not honest. Accordingly, I cannot conclude
that a grant of access authorization would be clearly consistent with the national interest. 10 C.F.R. §
710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security

file:///cases/security/vso0013.htm


Case No. VSA-0172, 27 DOE ¶ 83,009 (OHA June 25, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0172.htm[11/29/2012 1:31:02 PM]

Affairs, will make a final determination regarding the Individual’s eligibility for access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the Individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 25, 1998

(1)Criterion F concerns information that a person has

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization . . . .

10 C.F.R. § 710.8(f).

(2)Criterion L concerns information that a person has

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy . . . .
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March 11, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: February 18, 1998

Case Number: VSA-0174

This Opinion considers a Request for Review filed by XXXXXXXXXX (hereinafter referred to as "the
Individual") concerning the suspension of his access authorization. As explained below, I cannot conclude
that restoring the Individual’s access authorization would be clearly consistent with the national interest.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an “access authorization” or a “security clearance.”

B. The Notification Letter

A DOE office issued a Notification Letter to the Individual stating that the DOE Office possessed
information indicating that the Individual was “a user of alcohol habitually to excess” and had been
diagnosed as “alcohol dependent.” 10 C.F.R. § 710.8(j) (Criterion J). The Notification Letter cited
information,

including (i) the Individual’s history of elevated liver enzymes, likely secondary to alcohol use, (ii) the
Individual’s acknowledgment that he was an alcoholic, (iii) the diagnosis by the DOE consultant
psychiatrist of “Alcohol Dependence with Physiological Dependence in Early Partial Remission,” and (iv)
the assessment of the DOE consultant psychiatrist that there was not yet adequate evidence of reformation
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and rehabilitation.

The Individual requested a hearing, and a Hearing Officer was appointed. Ten witnesses testified: the DOE
security specialist, the DOE consultant psychiatrist, the Individual, the Individual’s wife, the Individual’s
Employee Assistance Program (EAP) counselor, the Individual’s supervisor, and four of the Individual’s
colleagues.

The Hearing Officer issued an Opinion recommending against restoration of the Individual’s access
authorization. Personnel Security Hearing (VSO-0174), 26 DOE ¶ _____ (January 9, 1998) (Hearing
Officer Opinion). The Individual filed the instant Request for Review, which included a Statement of the
Issues to be reviewed. The DOE Office of Safeguards and Security filed a response, stating that it
concurred with the recommendation of the Hearing Officer, and had no additional information to submit in
this proceeding. The record was closed on March 4, 1998.

C. The Hearing Officer’s Opinion

In recommending against the restoration of access authorization, the Hearing Officer considered the extent
of the Individual’s alcohol use, the diagnosis of the Individual as alcohol dependent, the Individual’s
efforts toward rehabilitation, and the expert opinion that there was insufficient evidence of rehabilitation.

First, the Hearing Officer considered the Individual’s own description of his history of alcohol
dependence. Hearing Officer Opinion at 3. During the period 1971 to 1981, the Individual was in the
military, and he became intoxicated nearly every Friday and Saturday night. In 1981, the Individual left
the military to work in construction, and drank three or four times a week, sometimes during work, and
almost always to the point of intoxication. In 1981 or 1982, the Individual’s truck rolled over after he
drank a fifth of whiskey and blacked out. In 1985, the Individual’s alcohol consumption reached its high
point; he was consuming as many as 12 beers a day. After that point, he decreased his weekday
consumption to approximately seven or eight beers at day. When the Individual began working at the DOE
facility, the Individual ceased drinking at work but continued to drink at home.

Second, the Hearing Officer considered the Individual’s chronically elevated liver enzymes, one possible
cause of which is excessive alcohol use. Hearing Officer Opinion at 3, 5, 8. The Hearing Officer noted that
the Individual’s annual blood tests since 1989 have shown elevated enzymes, his January 1997 levels
being the highest up to that time.

Third, the Hearing Officer noted the opinion of the DOE consultant psychiatrist that the Individual was
alcohol dependent and had not yet demonstrated rehabilitation. Hearing Officer Opinion at 7-8. The
Hearing Officer cited the DOE consultant psychiatrist’s opinion that the Individual was in early partial
remission and that another year and one-half of abstinence, counseling, and Alcoholics Anonymous (AA)
attendance were necessary for a finding of rehabilitation. The Hearing Officer included a discussion of the
reasons cited by the DOE psychiatrist for his assessment, including the seriousness of the Individual’s
dependence, his elevated liver enzyme levels, and his May 1997 denial of his alcohol consumption one
week earlier. The Hearing Officer also noted the opinion of the Individual’s EAP counselor that at least
another six months of abstinence, counseling, and AA attendance was required for rehabilitation.

Finally, the Hearing Officer noted the Individual’s recent efforts at rehabilitation. Hearing Officer Opinion
at 6, 8. The Hearing Officer cited testimony concerning the Individual’s abstinence, the support of the
Individual’s family, his apparent sincerity in addressing his alcohol dependence, and his good work
performance.

After consideration of the foregoing, the Hearing Officer concluded that there was not adequate evidence
of reformation and rehabilitation. Hearing Officer Opinion at 9. The Hearing Officer stated that her
conclusion was based “primarily” on the relatively short period of claimed abstinence (five months), the
diagnosis of alcohol dependence, and the expert opinion that the Individual was not yet rehabilitated. The
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Hearing Officer also stated that another important factor was that the Individual had only recently
overcome his denial of his problem, as evidenced by his May 1997 denial of alcohol use to the DOE
consultant psychiatrist.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the Individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988) (quoting Fed. R. Civ. P. 52(a)). See also Oglesbee v. Westinghouse
Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a hearing officer considers the
demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony and
other evidence. Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995).
Therefore, I will not ordinarily supplant my judgment for that of a hearing officer in such matters. Id.

B. Statement of Issues

In the Statement of Issues, the Individual identifies two issues for review. First, the Individual contends
that his past alcohol use did not affect his job performance. Second, the Individual contends that the
Hearing Officer erred in her consideration of some of the evidence relating to the Individual’s efforts
toward rehabilitation.

1. Evidence that the Individual’s alcohol use did not affect his job performance

As noted above, the Hearing Officer specifically considered the evidence concerning the Individual’s good
job performance, but found that it was not a sufficient showing to overcome the security concern arising
from his off-the-job alcohol use. The Hearing Officer stated:

Excessive consumption of alcohol off-the-job raises security concerns because of the possibility that a
clearance holder may say or do something under the influence of alcohol that violates security regulations.
See Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996); Personnel Security
Hearing (Case No. VSO-0054), 25 DOE ¶ 82,783 at 85,730 (1995) (citing Cole v. Young, 351 U.S. 536,
550 n.13 (1956)). The fact that this has apparently not occurred in the past is no guarantee that it will not
occur in the future.

Hearing Officer Opinion at 9. Thus, the Hearing Officer specifically considered the Individual’s good job
performance and explained why she found that good job performance was insufficient to meet the
Individual’s burden to resolve the security concerns arising from his off-the-job alcohol use.

The Hearing Officer did not err in her conclusion that a security concern existed despite evidence that the
Individual’s off-the-job alcohol use had not affected his work. Off-the-job excessive alcohol use entails
an increased security risk. First, there is an increased risk that the Individual will develop on-the-job
alcohol- related problems. Second, as the Hearing Officer stated, there is an increased risk that the
Individual, off the job, may compromise security by saying or doing something while under the influence
of alcohol. Thus, consistent with other security decisions, the Hearing Officer properly found that off-the-
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job excessive alcohol use raised a security concern. Personnel Security Review, 26 DOE ¶ 83,009 at
86,561 (1997).

2. Evidence concerning the Individual’s rehabilitation efforts

The Individual contends that he has recognized his problem, abstained from alcohol, and participated in
counseling and AA. The Individual objects to two aspects of the Hearing Officer’s Opinion on the issue of
rehabilitation.

First, the Individual cites his reduced enzyme levels from June to December 1997. The Individual claims
that they are evidence of his abstinence during that period.

As an initial matter, the Individual’s reduced enzyme levels do not establish that he was abstinent during
the claimed five-month period. Even normal enzyme levels, which the Individual does not yet have, do not
establish abstinence. Rather, they are merely consistent with a claim of abstinence. Hrg. Tr. at 50-51
(testimony of DOE consultant psychiatrist).

More importantly, reliance on the reduction in the Individual’s enzyme levels as evidence of abstinence
would not change the Hearing Officer’s Opinion. The Hearing Officer found that a five- month period of
abstinence would be insufficient to establish rehabilitation. The Hearing Officer based her finding on the
Individual’s twenty-year period of alcohol abuse, the diagnosis of the Individual as alcohol dependent, and
the opinions of the EAP counselor and the DOE consultant psychiatrist that the Individual needed an
additional period of abstinence, counseling and AA attendance in order to establish rehabilitation.(1)The
Hearing Officer’s finding was consistent with the widely-held view among substance abuse professionals
that in most cases individuals cannot be considered sufficiently rehabilitated until at least one year of
abstinence and appropriate treatment is present. As we stated in another case:

This consensus is reflected in the American Psychiatric Association’s Diagnostic and Statistical Manual of
Mental Disorders-IV (DSM-IV), which specifies that the first 12 months following dependence is a time
of particularly high risk for relapse. This period is designated as “Early Remission.” After 12 months has
passed without relapse, the person enters “Sustained Remission.”

Personnel Security Review (Case No. VSA-0132), 26 DOE ¶ 83,006 at 86,544 (1997). See also Personnel
Security Hearing (VSO-0079), 25 DOE ¶ 82,803 (1996) (five-month abstinence insufficient for
rehabilitation); Personnel Security Hearing (Case No. VSO-0031), 25 DOE ¶ 82,770 (1995) (nine-month
abstinence insufficient for rehabilitation); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶
82,769 (1995) (eight-month abstinence insufficient for rehabilitation).

In addition to his objections concerning the significance of his reduced liver enzyme levels, the Individual
objects to the Hearing Officer’s reference to the Individual’s May 1997 denial that he had used alcohol the
week before. The Individual maintains that he is a truthful person and that the denial is merely part of the
disease.

The Individual misinterprets the Hearing Officer’s reference to the Individual’s May 1997 denial of
alcohol use the previous week. The Hearing Officer did not cite that statement as reflecting negatively on
the Individual’s integrity. Instead, the Hearing Officer noted that the DOE consultant psychiatrist viewed
the denial as evidence that as recently as May 1997 the Individual was still struggling to overcome his
denial of his alcohol dependence. Hearing Officer Opinion at 9. As indicated above, however, the Hearing
Officer found that abstinence, even from June to December 1997 was not sufficient to meet the
Individual’s burden of establishing rehabilitation, given the lengthy history of alcohol use, the diagnosis of
alcohol dependence, and the expert opinion that there was insufficient evidence of rehabilitation.
Accordingly, the Individual’s objection to the reference to his May 1997 denial of alcohol use is simply
misplaced.
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III. Conclusion

As is evident from the above discussion, the matters raised by the Statement of Issues indicate that the
Individual disagrees with the significance of some of the evidence presented. However, those
disagreements do not evidence error by the Hearing Officer. Based on the entire record, I cannot conclude
that a grant of access authorization would be clearly consistent with the national interest. 10 C.F.R. §
710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the Individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: March 11, 1998

(1)The EAP counselor cited an additional six months; the DOE consultant psychiatrist cited an additional
one and one-half years.
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* The original of this document contains information which is subject to withholding from disclosure
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August 5, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: June 9, 1998

Case Number: VSA-0185

This Opinion considers a Request for Review filed by XXXXX (hereinafter referred to as "the individual")
concerning his eligibility to retain an access authorization. (1) The Department of Energy (DOE)
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0185), 27 DOE ¶ 82,764 (1998). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. The DOE Security Office issued a Notification Letter to the individual
setting forth the nature of that derogatory information. The Notification Letter stated that the DOE
Security Office believed that the individual “engaged in unusual conduct. . . which tend[ed] to show that
the individual is not honest, reliable or trustworthy.” 10 C.F.R. §710.8(l)(Criterion L). Specifically, the
DOE Security Office learned that the individual pled guilty to a charge of simple battery, stemming from
an incident in which he went into a restaurant with two of his daughters, walked around a counter into an
employee area, hugged a 19 year old waitress against her will and touched her breast. Further, the DOE
received information indicating that the individual also engaged in inappropriate touching of several other
women who worked in a convenience store or restaurant. The Notification Letter also cited the
individual’s failure to abide by rules and regulations in connection with his work as a volunteer with the
local fire department. Among other actions, the Notification Letter cited his failure to use approved
equipment, and his taking firefighting clothing to his home.

The DOE Security Office also stated in the Notification Letter that it was in possession of information that
indicated that the individual deliberately misrepresented, falsified or omitted significant information from a
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Personnel Security Interview (PSI) and during an official psychological evaluation. The misrepresentations
related generally to his inappropriate contact with women. This falsification constitutes derogatory
information under 10 C.F.R. ¶ 710.8(f) (Criterion F).

A hearing was convened in order to allow the individual to resolve the doubt regarding his continued
eligibility for access authorization. At the hearing, the DOE Office presented nine witnesses: a security
specialist; a psychiatrist; the waitress that the individual allegedly fondled in the restaurant; three other
individuals who also worked in that restaurant; two women who worked in a convenience store that the
individual patronized; and a member of the local fire department. The individual testified and presented
the following witnesses: his wife, two of his daughters, two co-workers, a supervisor, and three current
neighbors.

Based upon the testimony at the hearing and other evidence presented in this case, the Hearing Officer
issued an Opinion determining that the individual’s access authorization should not be restored. Personnel
Security Hearing (Case No. VSO-0185), 27 DOE ¶ 82,764 (1998). In the Opinion, the Hearing Officer
found that the individual did not overcome the security concern that he engaged in inappropriate hugging
or touching of several women who were waitresses or convenience store workers, and that he deliberately
violated the rules of the fire department. Accordingly, he found that the individual had not mitigated the
concerns raised by the DOE Security Office under Criterion L.

The Hearing Officer further found that the individual had failed to overcome the security concern that he
was dishonest when he denied that he inappropriately touched female employees of a local restaurant and
convenience store. He therefore found that the individual failed to mitigate the security concerns related to
Criterion F.

The individual filed a Request for Review and a statement of the issues on which he wanted me to focus
(Statement of Issues). 10 C.F.R. § 710.28(a), (b). The DOE Office of Safeguards and Security filed a
response, stating that it agreed with the recommendation of the Hearing Officer and did not wish to submit
any additional information in this proceeding.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals (OHA) is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d). As discussed below, after reviewing the record in this
case, I cannot conclude that the individual has overcome the security concerns and that it would be clearly
consistent with the national interest to restore the individual’s access authorization.

B. The Statement of Issues

The Statement of Issues first disputes the Hearing Officer’s finding that the individual failed to overcome
the concern that he inappropriately touched the waitress at the restaurant. In this regard, the individual
points out that both he and his daughters testified that the individual did not touch the waitress. The
individual then challenges the reliability of the testimony of the waitress’ two co-workers who testified
about the incident. The individual refers to one co-worker’s testimony that he was unable to identify the
individual in the hearing room. Transcript of Hearing (hereinafter Tr.) at 89. The individual further claims
that the testimony of the other co- worker, identifying the individual as the person who touched the
waitress, is also unreliable because he was told prior to the hearing that the individual would be present.
Tr. at 98. The individual further points out that the battery charge filed against him in connection with this
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incident was eventually dismissed. In view of these alleged evidentiary errors, the individual asserts that
there is insufficient evidence to support the Hearing Officer’s conclusion on this point.

As is evident from the above assertions, several of the issues raised by the individual relate to the Hearing
Officer’s findings regarding the credibility of witnesses. In these types of cases, the Hearing Officer is
responsible for considering the demeanor and credibility of witnesses. 10 C.F.R. § 710.27(b). He also
assesses the appropriate weight to be given to their testimony. Absent some error, I will not supplant my
judgment for that of the Hearing Officer in such matters. Personnel Security Review (Case No. VSA-
0084), 26 DOE ¶ 83,004 (1996).

In the instant case I see no error on the part of the Hearing Officer in his conclusion that the individual has
failed to overcome the security concern arising in connection with his inappropriate contact with the
waitress.

The individual claims that the testimony of both of the waitress’ co-workers regarding the incident is
suspect. He points out that at the hearing, one co-worker was unable to identify the individual, even
though the individual was present in the hearing room. The individual states that the other co-worker
admitted that he was alerted prior to testifying that the individual was in the hearing room. The individual
implies that the testimony of these two witnesses should not have been given any weight.

I disagree. In view of the arrest and other evidence brought forward in this case, it is clearly the
individual’s burden to demonstrate either that he was not involved in the touching incident or in some
other fashion to mitigate the security concern raised by that incident. Both co-workers strongly supported
the waitress’ version of the events that took place. They clearly remembered the details of the incident, and
corroborated that inappropriate behavior took place. Tr. at 88, 93-97. I do not agree with the individual’s
suggestion that the co-worker who was made aware that the individual was in the hearing room necessarily
gave suspect testimony in his identification of the individual. The individual has brought forward no
evidence to suggest that the identification was in any way tainted.

I also find that the Hearing Officer had adequate evidence for deciding that the individual had failed to
bring forth sufficient evidence to show that he was not involved in the incident. The Hearing Officer fully
discussed his reasons for finding the waitress’ testimony more credible than that of the individual and his
daughters. 27 DOE at 85,588. He discussed how and why she was very familiar with the individual. The
Hearing Officer described the waitress’ testimony as vivid and full of detail. As indicated in the Opinion,
the waitress strongly identified the individual as the person involved in the event. She indicated that she
had seen him on prior occasions and remembered his name. She also stated that within 24 hours of the
incident she verified his name by looking at the check that he used to pay for his food on that evening. 27
DOE at 85,587. Further, I find that the fact that one of the two co-workers could not identify the individual
does not nullify the substantial evidence given by the other co-worker and the waitress.

Overall, the Hearing Officer was in the best position to judge the demeanor of the waitress, her co-
workers, the individual and his daughters. I therefore will not overturn his finding that the testimony of the
waitress and the co-workers was more credible than that of the individual and his daughters.

The individual also points out that the battery charge against him was dismissed approximately two years
after the guilty plea. The individual apparently considers this fact as diminishing the overall likelihood that
the inappropriate contact with the waitress occurred. I cannot agree. The record contains no evidence
regarding the circumstances of the dismissal. The individual, under questioning by his attorney, stated that
he had received a “withheld judgment” and that the charges were eventually dismissed. Tr. at 221. No
other relevant evidence was introduced. This does not convince me that the guilty plea never occurred, or
should not have been considered in this proceeding. It was the individual’s obligation to provide further
evidence, e.g., that the reason for the dismissal was directly related to the validity of the guilty plea. I see
no basis whatsoever for excluding the guilty plea from consideration here.

Based upon the above considerations I find no error in the Hearing Officer’s determination that the
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individual inappropriately touched the waitress.

In the Statement of Issues, the individual also challenges the reliability of the testimony of three other
female witnesses, each of whom stated that the individual had inappropriate contact with her. This
testimony relates to the assertion in the Notification Letter, also related to Criterion L, that the individual
had improper contacts with women besides the waitress in the incident described above. The individual
believes that these three witnesses provided inconsistent testimony concerning the individual’s contact
with them. In particular the individual claims that the record indicates that one of the witnesses told an
Office of Personnel Management (OPM) investigator that the individual forcibly hugged and kissed her.
However, at the hearing, this witness stated that the individual only forcibly hugged her.

The individual apparently believes that due to this discrepancy this witness’ testimony should be
disregarded. I strongly disagree. As I stated above, the Hearing Officer was in the best position to judge
the credibility of this witness. The Hearing Officer implicitly found that this witness’ overall credibility
was not diminished by the fact that the OPM interviewer included in his report that the individual hugged
and kissed this witness. What is clear from this witness’ testimony, and consistent throughout, is that the
individual made inappropriate contact with her. Whether the contact involved only hugging and not
kissing is irrelevant, and I cannot find that the discrepancy nullifies the value of her testimony. (2)

The individual also claims in the Statement of Issues that this witness testified that the incident was “no
big deal,” and that it made her only a “little uncomfortable.” He apparently thereby intends to minimize
the seriousness of the occurrence.

As an initial matter, this witness did not testify in this proceedid this witness, “You didn’t consider it a big
deal, did you, really?” The witneng that the incident was “no big deal.” The individual’s attorney askess
responded, “Well, it bugged me. I mean honestly, it really did.” Tr. at 106. The witness also stated that the
incident scared her. Tr. at 105. Thus, the witness certainly was upset by the incident. It made her more than
“uncomfortable.” Thus, the assertions in the Statement of Issues in this regard are manifestly incorrect.

Further, I am not at all convinced by this attempt to minimize the incident, through the claim that the
witness was not upset by it. Hugging relative strangers in a commercial environment, is an action that is
not within the bounds of normal business interaction. The individual has not brought forward any evidence
to show that his hugging the waitress was the normal practice in this environment. Thus, I conclude that
the individual’s action was clearly inappropriate, regardless of whether the witness was highly offended, or
not at all disturbed by it. In view of this individual’s unusual social behavior, the security concern remains,
regardless of the magnitude of the effect of the behavior on the witness. I find that the individual has not
mitigated the concerns raised by these actions.

The individual also claims that the Hearing Officer incorrectly concluded that the individual’s violation of
fire department rules during the time he was a volunteer fireman demonstrated unreliability. The
individual argues that he has scrupulously followed DOE rules and regulations for more than 11 years, and
therefore that his record as a volunteer fireman is not relevant.

I cannot find any error on the part of the Hearing Officer with respect to this finding. The individual
admittedly violated fire department rules. For example, he disregarded a fire department rule by taking his
firefighting clothes to his home. He acknowledged that this action could contaminate others, including his
family, outside of the fire station. Tr. at 255-56.

This willingness to disregard rules and regulations is a clear security concern to the DOE, even if that
disregard takes place outside of the DOE workplace. An overall willingness and ability to follow laws and
regulations is essential to maintaining the security of classified documents and material. Personnel
Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff’d Personnel Security Review (Case
No. VSA-0061), 25 DOE ¶ 83,015 (1996). Behavior that shows a failure of judgment in this area poses a
security threat no matter where it occurs. The fact that an individual might engage in such behavior off the
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job and still be a dependable worker does not eliminate the security risk factor. Personnel Security Review
(Case No. VSA-0084), 26 DOE ¶ 83,004 (1996).

The individual next contends that the behavior related to his position with the fire department took place
more than 10 years ago. He implies that the passage of this period of time should have been considered in
assessing whether those actions still constitute a security concern. (3)

The passage of time may in some cases provide some degree of mitigation with respect to security
concerns, and I am directed to consider that as a factor in my deliberations. 10 C.F.R. § 710.7(c). See also
Personnel Security Hearing (Case No. VSO- 0183), 27 DOE ¶ 82,761 (1998). In this case, however, I do
not find that the fact that a number of years has passed since the fire department episodes took place
mitigates the security concerns that arise in connection with those events. It is evident to me that the
individual here has engaged in a pattern of unreliable and unusual conduct, which included his behavior
with the fire department, as well as a number of inappropriate contacts with women. The conduct
apparently took place during the period 1987 through 1996. 27 DOE at 85,586. In such a case, it would not
be appropriate to remove a particular set of incidents, the fire department episodes, from consideration.
Once a pattern of behavior posing a security concern is demonstrated, we will not generally accept the
contention that a particular incident should be considered in isolation from the pattern. See Personnel
Security Hearing (Case No. VSO-0183), 27 DOE at 85,568.

The individual also claims that the Hearing Officer erred in not adopting the “ultimate conclusion of the
DOE consultant psychiatrist that the individual was not a significant security risk.” I have reviewed the
DOE consultant psychiatrist’s evaluation in which he stated the following:

As to security concerns, it is my opinion that the risk is likely not significant, since it seems the subject has
a close allegiance to the family and particularly to the daughters, as depicted in their testimonies. I believe
the subject would have difficulty being seen by work peers as not loyal and not meeting the expectations
they expressed in testimony.

DOE Exh. 12 at 9.

I cannot find that this statement supports the individual’s apparent view that his security clearance should
be restored, on the grounds that the DOE consultant psychiatrist does not see him as a security risk. As an
initial matter, the security risk that the DOE consultant-psychiatrist was referring to in this statement
concerned the individual’s loyalty. However, there are other types of security risks that may arise. For
example, if an individual’s unusual behavior in social circumstances suggests that he is unreliable, he may
represent an unacceptable security risk. That is the case here. In fact, at the hearing, the DOE consultant-
psychiatrist expanded on his views and made this very point. He stated:

I really think that there is enough substantial concern about his judgment and reliability, about his honesty
and ability to be honest, and I think that goes into a lot of psychodynamics that I mentioned in my report
relating to his growing up years.

Tr. at 49. He clarified his statement in the report by explaining that while he believed the individual to be
a minimum security risk under normal conditions, under pressure he might represent a greater risk. Tr. at
48. See also Tr. at 47. Thus, the individual’s contention in the Statement of Issues that the DOE consultant
psychiatrist did not view him as a security risk is not borne out by the testimony at the hearing.

The Statement of Issues also claims that the Hearing Officer failed to consider the testimony of the
individual’s supervisor, two female co-workers, a female former co-worker and two female neighbors.
These witnesses generally testified that the individual is a good worker, a good father and husband, and
that they knew of no inappropriate touching incidents by the individual.

It is true that the Hearing Officer did not give explicit consideration to this evidence in his Opinion.
Accordingly, I reviewed their testimony. I have considered their statements and as explained below, I find
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that they do not provide any basis for changing the result in this case.

The fact that the individual is a good employee, a devoted father and husband, and a reliable neighbor
does not overcome the information that he engaged in improper touching. In this regard, the individual’s
inappropriate behavior took place with relative strangers outside his workplace and neighborhood, in the
relative anonymity of a convenience store and a restaurant. The individual’s neighbors and co-workers
might not be aware of the individual’s behavior in these environments. (4)

In sum, the arguments raised in the Statement of Issues do not establish that there was any error on the part
of the Hearing Officer in this case. I therefore cannot find that restoring this individual’s access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.

A final matter regarding one conclusion set forth in the Opinion should be addressed here. The Opinion
stated the following:

DOE Security has not sufficiently persuaded me that there exists a security concern regarding the
individual’s statements during his PSIs that (1) he did not act in “an unusual matter” with females; (2) he
did not conduct himself inappropriately with women and denied any complaints about his behavior; and
(3) no negative information or questions would arise following an investigation of the individual.
Specifically, I find that DOE Security has not established that the individual deliberately falsified these
statements during his PSIs. I cannot infer from the individual’s testimony that (1) he believed he acted in
an “unusual manner” with females; (2) he believed he conducted himself inappropriately with women and
knew of any complaints about his behavior other than the simple battery charge; and (3) he knew negative
information would arise following an investigation. There is simply not enough proof from the
individual’s testimony or actions to make an inference concerning the individual’s state of mind during the
PSIs. Based on the individual’s frequent denials concerning his alleged actions, it is reasonable to assume
that the individual actually believed that his behavior with women was within the bounds of social norms.

27 DOE at 85,590 (emphasis in original).

I find that the Opinion does not correctly express the relative burdens of proof in this instance. The
Opinion seems to indicate that with respect to Criterion F, the DOE Security Office must at the outset
prove that the falsification, omission or misrepresentation was intentional.

This is incorrect. Section 710.9 provides that “when the reports of investigation of an individual or other
reliable information reasonably tend to establish the validity and significance of one or more items in the
criteria. . . such information shall be regarded as substantially derogatory and create a question as to the
individual’s eligibility for access authorization.” 10 C.F.R. § 710.9(a).

Thus, to satisfy its regulatory burden, the DOE Security Office needs to bring forward information which
reasonably tends to establish the validity of the security concern. To the uninitiated this may seem odd, but
due to the special nature of these proceedings, the DOE Security Office is not required to prove the
ultimate validity of the concern. In this case, the DOE Security Office brought forward information in the
form of witness interviews conducted by OPM personnel, which discuss improper contacts with women by
this individual. Since the individual was the actor in these incidents, he knew of the encounters. In his
discussion with the DOE, the individual denied that there was additional pertinent information related to
complaints against him by people, other than the waitress involved in the battery case. He denied that there
would be derogatory information regarding his treatment of females in general. Transcript of May 21,
1996 PSI at 22-23. His denial was erroneous. The information contained in the OPM reports is sufficient
evidence for purposes of Section 710.9 to demonstrate that an omission occurred that raises a Criterion F
security concern.

It was then the burden of the individual to mitigate the concerns that arose in connection with his
assertions that he had not had inappropriate contact with women. In fact, it is the individual himself who is
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in the best position to establish his mental state regarding his own representations, demonstrate that the
omissions were wholly unintentional, or advance some other explanation, and thereby mitigate the
concern. In this case, if the individual had advanced the position that the omissions were not deliberate,
the Opinion could have made a specific determination as to whether the individual had provided sufficient
evidence of his intentions and overall state of mind to overcome the security concerns that arose

in connection with the misrepresentation. Thus, it was erroneous for the Hearing Officer to conclude that
the DOE Security Office had failed to persuade him that the individual’s falsifications were deliberate.
Instead, the burden was on the individual to mitigate the concern that the DOE Security Office had raised.

However, in view of the fact that no change in the ultimate result in this case is warranted, I will not
specifically overturn any of the individual findings made regarding this issue.

III. Conclusion

As indicated by the foregoing, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: August 5, 1998

(1)1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The individual claims that there were discrepancies in the testimony given by the other convenience
store workers. However, he has not identified those discrepancies in the Statement of Issues and I find
nothing in the record to support that claim.

(3)The record indicates that the individual was experiencing difficulties in his volunteer fireman position
as recently as 1992, and that he was terminated from that position in 1993. DOE Exh. 9 at 34-35. Thus, the
difficulties are more recent than the Statement of Issues alleges.

(4)For example, the co-workers had little or no contact with the individual outside of the workplace. Tr. at
113, 120, 130, 164. Thus, their knowledge of his behavior was limited.
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July 29, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: July 14, 1998

Case Number: VSA-0186

This Opinion considers a Request for Review filed by XXXXX (hereinafter referred to as "the individual")
concerning his eligibility to retain an access authorization. (1) The Department of Energy (DOE)
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing, 27 DOE ¶ 82,767 (1998). I will not reiterate all the details of that case here.
For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. The DOE Security Office issued a Notification

Letter to the individual, citing derogatory information that falls within subsections F, J, and L of 10 C.F.R.
§ 710.8 (Criteria F, J and L). Criterion F covers information that shows that an individual deliberately
misrepresented, falsified, or omitted significant information during an official inquiry that is relevant to a
determination regarding a DOE access authorization. To support this charge, the Notification Letter points
out that in April 1994, the individual agreed to participate in the DOE’s Employee Assistance Program
Referral Option (EAPRO). As part of this program, the individual agreed to abstain from all alcohol use
for two years. The Notification Letter states that during a Personnel Security Interview, the individual
admitted that during eight interviews with an EAPRO counselor in 1994, he lied about his use of alcohol.
He admitted that he used alcohol ten times while participating in EAPRO.

Criterion J covers information that shows that an individual drinks habitually to excess or has been
diagnosed as alcohol dependent or as suffering from alcohol abuse. To support this charge, the
Notification Letter states that the individual has continued to drink since high school, despite negative
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consequences and having agreed not to drink as part of his EAPRO agreement. The Notification Letter
also states that a DOE consulting psychiatrist has diagnosed the individual as suffering from alcohol abuse.

Criterion L covers information that shows that the individual has engaged in unusual conduct or is subject
to circumstances which tend to show that he is not honest, reliable, or trustworthy, or which furnish reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of the national security. To support this contention, the Notification Letter
describes the individual’s drinking habits, noting that he drank underage, that he was arrested for driving
under the influence of alcohol (DUI) in 1993, that he routinely drove home after consuming six beers on
Friday nights, and that the individual has not been honest about his alcohol consumption.

A hearing was convened in order to allow the individual to resolve the doubt regarding his continued
eligibility for access authorization. Six witnesses testified at the hearing: a personnel security specialist,
the DOE consulting psychiatrist, the individual, his wife, and two coworkers who testified as character
witnesses.

Based upon the testimony at the hearing and other evidence presented in this case, the Hearing Officer
issued an Opinion determining that the individual’s access authorization should not be restored. Personnel
Security Hearing (Case No. VSO-0186), 27 DOE ¶ 82,767 (1998). In considering the falsifications
(Criterion F), the Hearing Officer found that the individual did not overcome the security concern arising
from his lying about his use of alcohol. The Hearing Officer pointed out that the individual testified that he
knew that he committed not to drink alcohol for two years when he agreed to participate in EAPRO, yet
he did in fact drink and thereafter lied about it. Transcript of Hearing (hereinafter Tr.) at 126.

With respect to the concerns regarding the individual’s alcohol abuse (Criterion J), the Hearing Officer
found that the individual was arrested for DUI in late 1993. He noted that the DOE consulting psychiatrist
who evaluated the individual for the DOE found that the individual suffered from alcohol abuse and found
that the individual had an alcohol problem.

The Hearing Officer recognized that the individual believed that the excessive alcohol use was caused by a
difficult divorce, and he noted the individual’s assertion that this problem was now well behind him.
However, the Hearing Officer did not accept this explanation, stating that most of the individual’s
problems with alcohol originate with the individual himself, and not with his ex- wife. The Hearing
Officer concluded that the individual had failed to mitigate the alcohol abuse concerns under Criterion J.

With respect to security concerns of untrustworthiness (Criterion L), the Hearing Officer found that the
individual had failed to mitigate the concerns related to his dishonesty about his alcohol use. Based on the
above considerations, the Hearing Officer determined that the individual’s access authorization should not
be restored.

The individual filed a Request for Review and a statement of the issues on which he wanted me to focus
(Statement of Issues). 10 C.F.R. § 710.28(a), (b). The DOE Office of Safeguards and Security filed a
response, stating that it agreed with the recommendation of the Hearing Officer and did not wish to submit
any additional information in this proceeding.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals (OHA) is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
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adverse to the individual. 10 C.F.R. § 710.28(d). As discussed below, after reviewing the record in this
case, I cannot conclude that the individual has overcome the security concerns and that it would be clearly
consistent with the national interest to restore the individual’s access authorization.

B. The Statement of Issues

The Statement of Issues focuses on the Hearing Officer’s finding that the individual still has a drinking
problem. This finding was based on the Hearing Officer’s determination that the individual is continuing to
use alcohol, in spite of the fact that it is causing problems in his life. For example, as the Hearing Officer
noted, the individual continued to drink, even though he knew that it might cause his access authorization
to be revoked, which in turn would probably result in his losing his job. Personnel Security Hearing, 27
DOE at 85,604.

In the Statement of Issues the individual contends that he no longer has a drinking problem. The individual
first reasserts that at the time of his 1993 DUI he was undergoing a difficult divorce and had no control in
his life. He contends that he drank to forget his problems. This episode took place approximately four and
one half years ago. He believes that he has now turned around his personal life. He asserts that he is now
able to drink in moderation, and that this reformed behavior should put to rest any lingering concerns
about his drinking pattern. He says that he has had no problems regarding alcohol for almost five years.

The individual apparently believes that since he has avoided any DUIs in the past several years and has
changed some aspects of his living situation, he no longer has any alcohol related difficulties. He is under
the impression that he has thereby mitigated DOE security concerns related to alcohol use. The individual
has obviously missed the point. The very fact that he broke his promise not to use alcohol during his
participation in EAPRO, and then lied about it, strongly demonstrates that this individual continued to
have alcohol-related difficulties that persisted beyond the DUI. He was unable to fulfill his promise
regarding abstention from alcohol, even though it may jeopardize his employment. The fact that for several
years he may have avoided illegal behavior connected with alcohol does not mean that he has overcome
his alcohol-related problems and mitigated the security concerns in this case.

In the Statement of Issues, the individual also claims that had it not been for the fact that he was required
to participate in EAPRO or lose his job, he would not now be facing any security problems. He objects to
having been required to participate in EAPRO and states that he would not have any access authorization
problems if he had not been required to enroll in that program.

These arguments do not mitigate the DOE’s security concerns. Whereas the individual once blamed his
former wife for his alcohol use, he now blames his participation in EAPRO for his problems. He continues
to believe that there are forces outside himself that are responsible for his problems. These views offer
nothing to mitigate the DOE’s security concerns. To the contrary, they are further evidence that the
individual has not confronted the fact that his own use of alcohol is causing him problems. See Personnel
Security Hearing, 26 DOE ¶ 82,799 at 85,842 (1997).

Finally, the individual asserts his strong love for this country, and states that he “would do anything for it.”
The individual’s love for the United States of America is not at issue here. Among other things, the
individual broke his promise to the DOE to abstain from alcohol use and was willing to engage in
repeated lies in order to conceal that fact. The individual’s untrustworthy behavior and falsifications,
combined with his alcohol-related problems, have raised very grave security concerns.

In making this determination, I am cognizant that the individual has taken some very positive steps to
improve and gain control over his life-style. These steps include remarriage, living in a more stable home
environment, and devotion to his young son. These factors are certainly in the individual’s favor. They
show, at this point, a commitment to a non-alcohol abusive behavior pattern. However, although they are a
good start, these steps do not overcome the security concerns raised in this case.
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III. Conclusion

As indicated by the foregoing, I find that the arguments set out in the Statement of Issues do not mitigate
the security concerns arising under Criteria J, F and L. Accordingly, I cannot recommend that the
individual’s access authorization be restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: July 29, 1998

(1)1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5.
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November 10, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: August 11, 1998

Case Number: VSA-0194

This Opinion considers a Request for Review filed by XXXXXXX (hereinafter referred to as "the
individual") concerning his eligibility to retain an access authorization. (1) The Department of Energy
(DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing, 27 DOE ¶ 82,771 (1998). I will not reiterate all the details of that case here.
For purposes of the instant personnel security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. The DOE Security Office issued a Notification Letter to the individual,
citing derogatory information that falls within 10 C.F.R. § 710.8(l) (Criterion L).

Criterion L covers information that shows that the individual has engaged in unusual conduct or is subject
to circumstances which tend to show that he is not honest, reliable, or trustworthy, or which furnish reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of the national security. To support the contention that the individual’s
behavior raised a security concern under this criterion, the Notification Letter cited the following: (i) the
individual admitted to instances of physical violence towards his three former wives; (ii) the individual
pled guilty to assaulting his third wife; (iii) as a result of that plea, the individual was required to attend
group counseling classes to cope with his anger; and (iv) a DOE consultant psychiatrist found the
individual to be a wife-beater, vague, evasive, and dishonest. (2)

A hearing was convened in order to allow the individual to resolve the doubt regarding his continued
eligibility for access authorization. In addition to the individual, the following witnesses testified at the
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hearing: the DOE consultant psychiatrist, four co-workers of the individual, and a personal friend of the
individual.

Based upon the testimony at the hearing and other evidence presented in this case, the Hearing Officer
issued an Opinion determining that the individual’s access authorization should not be restored. Personnel
Security Hearing (Case No. VSO-0194), 27 DOE ¶ 82,771 (1998).

In her Opinion the Hearing Officer found that the individual’s violent treatment of his wives did constitute
a security concern with respect to his reliability. The Hearing Officer further found that while the
individual had shown some evidence of rehabilitation, he had failed to adequately mitigate the concern.
The Hearing Officer also considered in some detail the evaluation of the consultant psychiatrist. She found
that some aspects of his evaluation were not convincing, or were without substantiation in the record.
Accordingly, she found his report was not persuasive as to the individual’s honesty, reliability or
trustworthiness. Nonetheless, she found that the individual had failed to mitigate the DOE’s concerns.
Accordingly, she recommended that the individual’s access authorization not be restored.

The individual filed a Request for Review and a statement of the issues on which he wanted me to focus
(Statement of Issues). 10 C.F.R. § 710.28(a), (b). The DOE Office of Safeguards and Security filed a
response, stating that it did not wish to submit any additional comments in this proceeding.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals (OHA) is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d). As discussed below, after reviewing the record in this
case, I cannot conclude that the individual has overcome the stated security concern and that it would be
clearly consistent with the national interest to restore the individual’s access authorization.

B. The Statement of Issues

The Statement of Issues presents me with four matters to review. First, it claims that the opinion and
testimony of the DOE consultant psychiatrist should be stricken from the record. Second, it claims that the
Hearing Officer erred in finding that the individual’s violent actions towards his wives raise a security
concern. Third, the Statement contends that the Hearing Officer erred in not finding that the security
concerns were mitigated by rehabilitation of the individual. Fourth, the submission includes an evaluation
of the individual recently performed by a psychologist, which asserts that the individual is truthful and is
not a wife beater.

I have reviewed each of the matters raised and find that, individually and in the aggregate, they do not
establish that it is clearly consistent with the national interest to continue the access authorization of the
individual.

1. Striking the Opinion of the Consultant Psychiatrist

The Statement of Issues cites a number of instances in which it claims that the report and testimony of the
consultant psychiatrist were not credible. It will not be useful here to discuss each of the examples raised
in the Statement. However, several of these instances are cited in the Hearing Officer’s Opinion, and as
noted above, the Hearing Officer found that some of the opinions offered by the consultant psychiatrist
were unfounded. Overall, she did not find his report persuasive regarding the individual’s reliability.
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Personnel Security Hearing (Case No. VSO-0194), 27 DOE ¶ 82,771 at 85,636-37. For these reasons, the
Statement claims that the testimony and opinion of the psychiatrist should be stricken from the record.

I see no basis for such an action. The Part 710 regulations do not specifically refer to striking material
from a record. However, in the context of a civil proceeding, a motion to strike material from the record is
normally filed during the fact finding phase. The purpose of striking material from a record is to exclude
“redundant, immaterial, impertinent or scandalous matter” from consideration by the trier of fact. Fed. R.
Civ. P. 12(f). See Lipsky v. Commonwealth United Corp., 551 F.2d 887 (2d Cir. 1974). In this case, the
finder of fact, the Hearing Officer, clearly has already evaluated the information in question. I therefore
cannot see the usefulness of excluding it now.

Further, I cannot find that this request to strike, even had it been filed at an appropriate phase of this
proceeding, would have been successful. The matters on which the psychiatrist offered his opinion related
to the individual’s mental state, his truthfulness, and his reaction to stress. His views on these subjects
were certainly not immaterial, redundant, or impertinent to the issues at bar. These matters directly related
to Criterion L and, thereby, the disputed issues in this proceeding. They were clearly properly in the
record in this case. It is not appropriate to resolve disputed issues of fact by removing them from the
present record. See Augustus v. Board of Public Instruction, 306 F.2d 862 (5th Cir. 1962). These matters
should be heard, weighed and balanced by the fact finder, as indeed they were in this case. Thus, a request
to strike based on immateriality or impertinence would have failed, even had it been offered at a more
appropriate point in this proceeding.

Further, I see no matters here of such a “scandalous” nature that their retention in the record would cause
any prejudice to the individual. The fact that some statements included in the record were ultimately found
to be unsupported does not in and of itself mean that any prejudice exists. It is normal in any case decided
by a trier of fact that some assertions are rejected. It would certainly not be sensible to exclude from the
record all material save that which was ultimately accepted by the trier of fact.

Moreover, the Hearing Officer fully considered the evidence of the consultant psychiatrist, and assigned it
the weight she believed appropriate. Thus, the material must remain in the record as evidence of what
factors entered into the Hearing Officer’s deliberations. In fact, the integrity of this security proceeding is
best preserved by including in the record all matters that were considered by the Hearing Officer.

The Statement of Issues also contends that even though the Hearing Officer rejected much of the
consultant psychiatrist’s views, she was nevertheless influenced by them. Accordingly, the Statement
alleges that the Opinion is flawed and should be overturned. I do not agree. There has been no showing
that the weight accorded the consultant psychiatrist’s views was improper and thus there is no foundation
for this speculative assertion. I will summarily reject it.

Finally, the Statement asks that the matter be remanded to the DOE Security Office for a credible
psychiatric evaluation. I will not grant that request. The purpose of these security review hearings is to
allow an individual to support his eligibility for access authorization. 10 C.F.R. § 710.21(b)(6). The
Hearing Officer specifically pointed this out in her Opinion. Personnel Security Hearing (Case No. VSO-
0194), 27 DOE at 85,632-33. In this case, the individual had ample time to review the written evaluation
of the consultant psychiatrist and offer at the hearing his own expert testimony on the issue of his mental
status. There is simply no basis at this point in the administrative review process to expect the DOE
Security Office to seek out an opinion from a new consultant psychiatrist. Such an action is beyond the
scope of review here.

As indicated by the foregoing, I will not sustain this aspect of the Statement of Issues.

2. The Individual’s Actions Raise a Security Concern

The Statement of Issues alleges that the actions of the individual, as enunciated in the Notification Letter,
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do not rise to the level of a security concern. Specifically, the Statement notes that although the individual
shoved his third wife, he did not intend for her to fall. The Statement points to the individual’s testimony
expressing his sorrow and embarrassment over slapping his second wife and cutting her lip during an
altercation that took place about 15 years ago. Finally, the Statement indicates that the incident in which
the individual pushed and shoved his first wife took place at least 25 years ago, when the individual was
very young. The Statement thereby implies that the individual’s assaults on three successive wives were
only minimal events, which do not present security concerns.

In her Opinion, the Hearing Officer cited several cases as precedent for finding that spousal abuse
constitutes a security concern. Personnel Security Hearing (Case No. VSO-0194), 27 DOE at 85,634-35.
The Statement contends that none of these cases is applicable to the instant proceeding, because the actions
in the cited cases are all much more serious than those presented here. Specifically, the Statement notes
that in the cited cases, in addition to spousal abuse, there were instances of lying, breaking and entering,
grand larceny, illegal drug use and alcohol abuse. The Statement concludes that “it was totally
inappropriate for the H.O. to rely on these cases to support her decision of denial.”

The individual’s assertion manifests a fundamental misunderstanding of the Hearing Officer’s Opinion.
The cases were not cited to support the denial of the access authorization. Rather, they were cited in order
to establish that the individual’s arrest for violent actions towards his third wife raised a security concern.
Specifically, the Hearing Officer stated:

I find that the individual’s arrest for assaulting his wife clearly demonstrates unusual conduct that raises a
serious question concerning his judgment and reliability. We have found in other cases that behavior that
leads to an arrest demonstrates poor judgment on the part of the individual and the inability to control his
actions. This brings the individual’s reliability into question and raises a concern that in the future the
individual may not obey laws, regulations or rules pertaining to security.

Personnel Security Hearing (VSO-0194), 27 DOE at 85,634.

Even though the cited cases may have included actions besides spousal abuse that raise a security concern,
I see no error with regard to the determination that the individual’s arrest for spousal violence in and of
itself created a Criterion L security concern. An arrest for acts of this nature, as well as the pattern of
spousal abuse presented here, certainly raise legitimate, serious questions regarding an individual’s
reliability. See Personnel Security Hearing (Case No. VSO-0099), 26 DOE ¶ 82,759 at 85,563 (1996).

However, simply because a security concern has been raised does not mean that an access authorization
will be withdrawn. Once a DOE Security Office raises a security concern, an affected individual may offer
evidence to mitigate that concern. This is what transpired in the instant case. That is, the Hearing Officer’s
inquiry did not end with the finding that the individual’s arrest constituted a security concern. She
properly proceeded to consider whether the individual had provided information to mitigate the concern.
Personnel Security Hearing (VSO-0194), 27 DOE at 85,635. She found that he had not. Rather, as
discussed in Section 3 below, she found that the individual failed to demonstrate rehabilitation.
Accordingly, I find no error in the Hearing Officer’s conclusion that the individual’s arrest for spousal
abuse and the other instances of spousal violence presented in this case raised a security concern under
Criterion L, and that it was the individual’s obligation to come forward with information to mitigate the
concern.

3. Evidence Regarding Mitigation of the Security Concern

The Statement of Issues also alleges that the Hearing Officer erred in finding that there was no mitigation
of the stated security concern in this case. In this regard, the Statement points out that the individual
attended six months of group counseling sessions designed to promote anger control. The Statement notes
that at the hearing, the individual maintained that he had undergone considerable change as a result of
having completed the course. Transcript of Hearing at 112. The Statement indicates that the individual
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“took the positive step of removing himself from the [third] marriage when arguments...continued,” and
continued with some counseling even after his divorce. The Statement argues that these facts show that,
through his rehabilitation, the individual has mitigated the security concern that was associated with his
spousal violence.

This argument in the Statement of Issues simply reiterates the points already considered by the Hearing
Officer in her Opinion, and then disagrees with her conclusion. However, the fact that the individual
disagrees with the outcome does not mean that there is any error, and the Statement of Issues points to
none. I note that the Hearing Officer carefully cited the reasons that she did not find the individual’s
completion of the program particularly convincing. Personnel Security Hearing (Case No. VSO-0194), 27
DOE at 85,635-36. For example, the Hearing Officer found the statement of completion of the cited
program was “perfunctory and does not rise to the level of evidence of rehabilitation or reformation
required by Part 710.” Id. at 85,636. After reviewing the statement of completion, I am in agreement with
her judgment. Moreover, in spite of the existence of the serious risk factors here, the Hearing Officer
found that the individual had failed to provide any expert testimony from a health professional as to his
prognosis. Id. In view of the foregoing, I find that there was ample evidence to support the Hearing
Officer’s conclusion that the individual had failed to establish that he was rehabilitated from his abusive
behavior. I see no error in the Hearing Officer’s determination on this point.

I note in this regard that, as a rule, the length and intensity of a rehabilitation program should be
commensurate with the severity of the problem to be addressed. Personnel Security Hearing (VSO- 0094),
26 DOE ¶ 82,753 (1996). After reviewing the record in this case, I am still in some doubt as to the extent
of this individual’s spousal abuse problem. Specifically, the individual did not corroborate the extent of
the spousal abuse in which he was involved. See Personnel Security Review (VSA-0087), 26 DOE ¶
83,001 (1996). There is no evidence to support his assertion that he was involved in only one physical
confrontation with each of his three wives. In this regard, he could have submitted a copy of the police
report generated as part of his arrest record. His wife’s statement in connection with that report could have
supported his position here that he only shoved her and that she did not believe that he intended to use
enough force to cause her to fall. This evidence would have allowed me to have some confidence in his
overall truthfulness about this matter. I do not believe that the record as it now stands adequately supports
the individual’s assertion that he has been involved in only three spousal abuse events. I am therefore not
convinced that the level of rehabilitation that the individual has undergone in this case is appropriate for
the level of spousal violence in which he engaged. See Personnel Security Review (VSA-0088), 26 DOE
¶ 83,003 (1996).

4. Evaluation by the Individual’s Psychologist

Finally, in connection with the Request for Review, the individual has submitted a new piece of evidence.
(3) It is a report of an evaluation of the individual performed by a clinical psychologist. This psychologist
met with the individual during two sessions, each of which lasted two hours. One session included a
clinical interview. The other apparently involved some testing of the individual. (4)

The report disagrees with the conclusions reached by the DOE consultant psychiatrist. Unlike the DOE
psychiatrist, the individual’s psychologist finds the individual to be candid and truthful. The evaluation
also states that test results indicate that the individual responds well when presented with an emotionally
stressful situation and that he does not have the profile of someone at risk “to act out towards others.” The
report concludes that “he does not present as an individual who would present with the profile of a ?wife
beater.’” This evaluation does provide some additional evidence in the individual’s favor. Nevertheless,
this material does not persuade me that the security concern in this case has been mitigated.

As an initial matter, individuals in these administrative review proceedings should bring forth all relevant
evidence at the hearing stage. The opinions of experts should normally be presented by means of
testimony at the hearing. This permits the Hearing Officer and counsel for both parties to engage in
examination of witnesses, and to ask and obtain answers to the most directly relevant questions. Further, it
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permits the Hearing Officer to judge the witnesses’ demeanor and credibility. Personnel Security Review
(Case No. VSA-0126), 26 DOE ¶ 83,018 at 86,618 n. 12. As a rule, evidence provided in the form of a
written statement on the key issue in these administrative review cases cannot be accorded great weight,
since it is not subject to this type of examination. See Personnel Security Review (Case No. VSA-0120),
26 DOE ¶ 83,015 (1997). (5)

From my own review of the psychologist’s evaluation, I find that it suffers from the very deficiencies
discussed above. That is, I am unable to probe the assertions in the evaluation that are central to this case.
This lessens the weight that I am able to give this evidence.

For example, the report concludes that the individual does not “present” as a “wife beater.” This statement
is unclear. I cannot determine whether the psychologist means to assert that the individual is no longer a
wife beater, although he was one in the past, or if he believes that the individual’s past actions were not
“wife beating.”

To elucidate, if the psychologist means that the individual was never a “wife beater,” I find the assertion
perplexing, since the individual admittedly has engaged in physical violence with each of his wives. I
certainly am not willing to engage here in a semantic discussion as to whether the individual’s actions
amount to “beating.” It is sufficient that they amount to unacceptable violence, and give rise to a security
concern.

On the other hand, if the psychologist believes that the individual was a wife beater in the past, but is now
recovered, I am not convinced. Apart from several general references to psychological tests that the
individual took, I see no discussion in the psychologist’s report as to why he has determined that the
individual is rehabilitated from his abusive behavior. In fact, the report does not shed any meaningful light
on the issue of the individual’s rehabilitation. It merely states that his profile is not one of an individual at
risk to act out toward others. However, regardless of his “profile,” this individual has engaged in behavior
that constitutes a security concern, and I am not persuaded by anything set out in the psychologist’s
evaluation that the individual is rehabilitated from that behavior pattern. I would thus need to hear from the
psychologist in detail, and under circumstances in which I could pose follow-up questions, why he
believes this individual is rehabilitated from his abusive behavior.

Further, without more evidence, I cannot give credence to the psychologist’s assertion that this individual
acts appropriately under stress, since he has clearly not done so on several occasions in the past. I
therefore am not persuaded by the psychologist’s conclusion that this individual will not “act out” in the
future.

In sum, the starting point of my inquiry is whether the individual’s behavior constitutes a security concern.
As stated above, I find that it does. It is therefore the burden of the individual to provide information to
mitigate that concern. The evaluation purports to mitigate the concern by asserting that the individual’s
profile is not one “at risk to act out toward others.” I find this broad assertion to be at odds with the
admitted facts of this case. Since I cannot probe the basis for this conclusion, or the context in which the
psychologist reached it, despite the individual’s prior abusive behavior, I cannot conclude that his view is
entitled to any significant weight in this proceeding.

III. Conclusion

As indicated by the foregoing, I find that the arguments set out in the Statement of Issues do not mitigate
the security concerns arising under Criterion L. Accordingly, I cannot recommend that the individual’s
access authorization be restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
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Affairs, shall, through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party.

In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: November 10, 1998

(1)1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)However, he did not diagnose the individual as having a disease that may cause a significant defect in
judgment or reliability. See 10 C.F.R. § 710.8(h).

(3)This item is new evidence under 10 C.F.R. § 710.29, and should have been submitted to the Office of
Hearings and Appeals through the Director, Office of Safeguards and Security. Since that Office has
received a copy and has had an opportunity to comment on this piece of evidence, I see no harm in
considering it.

(4)Although the report is dated as having been prepared after the hearing, it does not give the date on
which the sessions themselves took place.

(5)Further, submission of documentary evidence of this nature at this late stage of the proceeding tends to
diminish the value of the hearing. The Statement of Issues does not explain why this psychologist was not
offered as a witness at the hearing stage of the present proceeding.
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October 5, 1998

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing:July 23, 1998

Case Number: VSA-0197

This Opinion considers a Request for Review filed by XXXXXXXXXXX(hereinafter referred to as “the
Individual”) concerning the suspension of his access authorization. As explained below, I cannot conclude
that restoring the Individual’s access authorization would be clearly consistent with the national interest.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an “access authorization” or a “security clearance.”

B. The Notification Letter

A DOE office issued a Notification Letter to the Individual informing him that his access authorization
was suspended due to derogatory information that created substantial doubt about his continued eligibility.
The Notification Letter identified two categories of derogatory information that pertained to the Individual.
The first category concerned the Individual’s conviction for wiretapping. The Notification Letter identified
the conviction as derogatory information under the provisions of 10 C.F.R. § 710.8(l) (Criterion L), which
provides that derogatory information includes information that an individual “has engaged in any unusual
conduct or is subject to any circumstances which tend

to show that the individual is not honest, reliable, or trustworthy . . . [including, but not] limited to,
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criminal behavior.”

The second category concerned the results of a psychiatric examination of the Individual, in which the
Individual was diagnosed as having narcissistic personality disorder which impaired his judgment and
reliability. The Notification Letter identified the diagnosis as derogatory information under the provisions
of 10 C.F.R. § 710.8(h) (Criterion H), which includes information that an individual has “an illness or
mental condition of a nature which, in the opinion of a board-certified psychiatrist . . . causes, or may
cause, a significant defect in judgment or reliability.”

The Individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE
presented the testimony of a psychiatrist and a personnel security specialist. The Individual testified on his
own behalf, and presented the testimony of eight coworkers.

The Hearing Officer issued an Opinion recommending against restoration of the Individual’s access
authorization. Personnel Security Hearing, 27 DOE ¶ 82,768 (1998) (Hearing Officer Opinion). The
Individual filed the present Request for Review, which included a Statement of the Issues to be reviewed.
The DOE Office of Safeguards and Security filed a response, stating that it concurred with the
recommendation of the Hearing Officer, and had no additional information to submit in this proceeding.
The record was closed on August 20, 1998.

C. The Hearing Officer’s Opinion

After considering all the relevant information, the Hearing Officer issued an Opinion in which he found
that the derogatory information set forth in the Notification Letter raised legitimate security concerns
which the Individual failed to mitigate. Hearing Officer Opinion at 85,605. With respect to Criterion L, the
Hearing Officer found that the Individual’s testimony about his criminal conviction fell far short of
resolving the security concerns raised by the conviction. Id. The Hearing Officer noted that the Individual
faced an extremely heavy burden in attempting to show that he did not commit the acts of wiretapping. Id.
He further noted that the Individual had the opportunity to defend himself in court, to cross-examine the
witnesses, and to challenge evidence presented by the prosecution. Id. The Hearing Officer stated that the
trial court found beyond a reasonable doubt that the Individual unlawfully intercepted calls, and an
appellate court upheld the conviction. Id. The Hearing Officer therefore found no basis to question the
court’s conclusions. In addition, the Hearing Officer found that the Individual had not resolved the
security concerns under Criterion H raised by the diagnosis of the individual’s mental condition.
Therefore, the Hearing Officer concluded that the Individual failed to show that restoration of his access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the Individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988) (quoting Fed. R. Civ. P. 52(a)). See also Oglesbee v. Westinghouse
Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a hearing officer considers the
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demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony and
other evidence. Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995).
Therefore, I will not ordinarily supplant my judgment for that of a hearing officer in such matters. Id.

B. Statement of Issues

In the Statement of Issues, the Individual identifies three general issues for review. First, the Individual
contends that the Hearing Officer did not give sufficient weight to letters submitted on the behalf of the
Individual. Second, the Individual disagrees with several findings made by the DOE psychiatrist. Third,
the Individual contends that he was not given adequate time to obtain a second opinion of the DOE
psychiatrist’s diagnosis of a mental condition.

1. Evidence of Letters Submitted on Behalf of the Individual

The Individual contends that the Hearing Officer did not give sufficient weight to certain letters he
previously submitted. According to the Individual, these letters support his denial that he committed the
act of wiretapping for which he was convicted and raise questions about the credibility of his accuser.

The Hearing Officer specifically addressed the Individual’s contention that he did not commit the act of
wiretapping. He found that the Individual’s testimony about his criminal conviction failed to resolve the
security concerns raised by the conviction. During the hearing, the Hearing Officer heard the testimony of
the individual in which he denied that he intercepted his girlfriend’s telephone conversations and claimed
that he should not have been convicted for wiretapping. The Individual stated that “I was falsely accused
or convicted and wasn’t . . . guilty of [wiretapping] . . . After being convicted, I was shocked . . . I think
some things that got me convicted were some statements in this . . . transcript of . . . the court
proceedings.” Transcript of Hearing (Tr.) at 194-95. The Individual also attempted to discredit the
testimony of his girlfriend, of the individual’s rival for his girlfriend’s affection, and the telephone
technician who inspected the telephone interface box on the girlfriend’s home. Hearing Officer Opinion at
85,607. The Hearing Officer noted that although the Individual had the opportunity to defend himself in
court, to raise these points which he was making, to cross- examine the witnesses and to challenge
evidence presented by the prosecution, the court nevertheless found beyond a reasonable doubt that the
Individual unlawfully intercepted his girlfriend’s telephone calls, which constituted a felony. Id. Moreover
and most importantly, the Hearing Officer reviewed all of the evidence presented by the Individual,
including several letters submitted on behalf of the Individual, and determined that there was no basis to
question the court’s conclusions. The Hearing Officer further concluded that the Individual failed to
produce any evidence to explain his own conduct. Id.

There is no basis for the Individual’s assertion that the Hearing Officer did not review or consider the
letters to which the Individual now refers. As stated earlier, a hearing officer must determine the
appropriate weight to be given to the testimony of witnesses and other evidence. I find that the Hearing
Officer did consider the letters referred to by the Individual and assigned the appropriate weight to them.
A review of the record indicates that the content of the letters did not convince the Hearing Officer that the
Individual was falsely convicted. Accordingly, I cannot find that the Hearing Officer erred in not giving
sufficient weight to the letters submitted on behalf of the Individual.

2. Findings Made by the DOE Psychiatrist

The Individual challenges several findings made by the DOE Psychiatrist. (1) Specifically, the Individual
asserts that: (1) he does not have a false sense of self-worth; (2) he does not lack empathy or the ability to
understand the needs of his coworkers; and (3) he does not exhibit arrogant and haughty behavior. See
Statement of Issues at 1.

In determining that the Individual has not resolved the security concerns raised by the diagnosis of his
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mental condition, the Hearing Officer carefully considered the DOE Psychiatrist’s testimony. The DOE
Psychiatrist diagnosed the Individual with narcissistic personality disorder after reviewing the Individual’s
personnel files and conducting a one and one-half hour evaluation with the individual. Hearing Officer
Opinion at 85,607-08. As set forth in the Hearing Officer’s Opinion, the Psychiatrist defined narcissistic
personality disorder as “a sense of grandiosity; a sense of being above being questioned; a sense that [one
has] been wronged by various others, whether it be authorities or peers or spouses; a sense that [one is] not
recognized for [his] true abilities,” as stated in the Diagnostic and Statistical Manual of Mental Disorders,
4th ed. (DSM-IV). Id. The DOE Psychiatrist further explained that the DSM-IV lists nine criteria for
diagnosing narcissistic personality disorder and that five of the criteria must be present in an individual to
support a diagnosis. He found the following six criteria present in the Individual:

Criterion one: has a grandiose sense of self-importance; for example, exaggerates achievements and
talents, expects to be recognized as superior without commensurate achievements.

Criterion four: requires excessive admiration.

Criterion five: has a sense of entitlement; for example, unreasonable expectations of especially favorable
treatment or automatic compliance with his . . . expectations.

Criterion six: is interpersonally exploitative; takes advantage of others to achieve his . . . own ends . . .

Criterion seven: lacks empathy, is unwilling to recognize or identify with the feelings and needs of others.

And criterion nine: shows arrogant, haughty behaviors or attitudes.

Hearing Officer Opinion at 85,608. Based on his evaluation, the DOE Psychiatrist concluded that the
presence of narcissistic personality disorder causes a significant defect in the Individual’s judgment and
reliability, “to the point that [the Individual] may honestly believe that he is telling ?the truth,’ and has
little understanding or empathy as to why other people may question him as to his stated reporting of
events.” Id. According to the Psychiatrist, the Individual’s “exaggerated sense of self-importance renders
his judgment and reliability to be extremely questionable.” Report of Consulting Psychiatrist at 2.

The Hearing Officer found that the Individual did not offer any expert testimony to rebut the findings of
the Psychiatrist, nor did he present a reasoned argument as to why the diagnosis of narcissistic personality
disorder was wrong. Id. Although the Individual disputes three of the DSM-IV criteria applied to him, I do
not find his simple disagreement persuasive. The Individual has still not offered an expert opinion to refute
the Psychiatrist’s findings or otherwise persuasively supported his challenge of the diagnosis. Under these
circumstances, I find that the Hearing Officer’s conclusion that the Individual had not resolved the security
concerns raised by his diagnosis of a mental condition was reasonable and adequately supported by the
record.

3. Inadequate Time to Obtain Independent Expert Opinion

The Individual contends that he was not given adequate time to obtain a second opinion to counter the
DOE Psychiatrist’s diagnosis. Statement of Issues at 2. He specifically argues that he received several
documents, including a copy of the DOE Psychiatrist’s evaluation on XXXXXXXXX, just 18 days before
the hearing date of XXXXXXXXX. Id. The Individual further asserts that due to this short span, he did
not have adequate time to seek a second opinion and therefore asserts that he was forced to ask his
coworkers to testify on his behalf. Id.

I must reject the Individual’s assertion. There is no evidence in the record of the Hearing to suggest that
the Individual requested additional time to seek a second professional opinion about his mental condition.
The Hearing Officer was never made aware of such a decision on the part of the Individual. Nor has the
Individual stated the steps he took to obtain a second opinion albeit unsuccessful. Nor has he offered an
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independent expert opinion on appeal to refute the DOE Psychiatrist’s diagnosis. In addition, it is
important to note that the Individual was issued a Notification Letter on XXXXXXXXXXX, which clearly
stated the diagnosis of the DOE Psychiatrist. After receiving the Notification Letter, the Individual had
more than two months to prepare a response, which should have been ample time to obtain a second
expert opinion. Therefore, I must reject he Individual’s assertion. Accordingly, I cannot find that the
Individual has mitigated the security concerns under Criterion H.

III. Conclusion

As is evident from the above discussion, the matters raised by the Statement of Issues indicate that the
Individual disagrees with some of the findings made by the Hearing Officer. However, those
disagreements do not evidence error by the Hearing Officer. Based on the entire record, I cannot conclude
that a grant of access authorization would be clearly consistent with the national interest. 10 C.F.R. §
710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the Individual in writing of
the final determination, and provide a copy of the present opinion. Copies of the correspondence shall be
provided to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other party.
In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: October 5, 1998

(1)In his Statement of Issues, the Individual also argues that the Personnel Security Specialist
misinterpreted his responses to questions relating to suicide in order to justify a psychiatric referral.
However, after a careful review of the record, I find no evidence to suggest that the Personnel Security
Specialist used anything other than appropriate interview techniques to elicit candid responses.
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February 3, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: December 23, 1998

Case Number: VSA-0198

This Opinion considers a Request for Review filed by XXXXX (hereinafter referred to as "the individual")
concerning his eligibility to retain an access authorization. (1) The Department of Energy (DOE)
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in the
November 24, 1998 Opinion of the hearing officer. Personnel Security Hearing (VSO-0198), 27 DOE ¶
82,784 (1998). I will not reiterate all the details of that case here. For purposes of the instant personnel
security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. The DOE Security Office issued a Notification Letter to the individual,
citing derogatory information that falls within 10 C.F.R. § 710.8(h) (Criterion H).

Criterion H covers information that indicates that an individual "has an illness or mental condition of a
nature which in the opinion of a board-certified psychiatrist, causes, or may cause, a significant defect in
his judgment or reliability." 10 C.F.R. § 710.8(h). The concern was based on an evaluation performed by a
DOE consultant psychiatrist (DOE psychiatrist). At the conclusion of his examination of the individual,
the DOE psychiatrist issued a written report in which he found that seven months prior to the evaluation,
the individual suffered a major depression. In the evaluation, he found the depression to be recurrent, in
full remission. He further diagnosed the individual as suffering from a personality disorder not otherwise
specified with narcissistic and borderline traits. The psychiatrist's evaluation was cited in the Notification
Letter to the individual. (2)

A hearing was convened in order to allow the individual to resolve the doubt regarding his continued
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eligibility for access authorization. The hearing took place in two sessions, separated by a hiatus of
approximately two months. The following witnesses testified at the hearing: the human resources manager
for the individual's employer; a DOE personnel security specialist; the DOE psychiatrist; a doctor
employed by a DOE laboratory (the DOE doctor); a psychologist employed by the same laboratory
(hereinafter the DOE psychologist); a psychiatrist who had treated the individual during his admission at a
psychiatric hospital (hereinafter the individual's psychiatrist); a psychologist who evaluated the individual
at the psychiatric hospital (hereinafter the individual's psychologist); and four of the individual's co-
workers.

Based upon the testimony at the hearing and other evidence presented in this case, the hearing officer
issued an Opinion determining that the individual’s access authorization should not be restored. Personnel
Security Hearing (Case No. VSO-0198), 27 DOE ¶ 82,784 (1998). The hearing officer was persuaded by
testimony of the individual's expert witnesses that the individual did not suffer from a personality disorder.
Id. at 85,709. However, he did find that the individual had suffered a major depressive episode with
psychotic features. (3) He also found that there was agreement among all the expert witnesses that the
individual was significantly more likely to experience another serious, depressive episode than had he
never had such an episode in the past, and that this risk was significantly greater than that for the general
population. This conclusion was based on general statistical information offered at the hearing by the
individual's expert witnesses. The hearing officer decided that the probability of another occurrence of a
depressive episode was great enough that he did not have the degree of confidence necessary to conclude
that restoring the individual's access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest. Accordingly, he did not recommend the
restoration of the individual's access authorization.

The individual filed a Request for Review and a statement of the issues on which he wanted me to focus
(Statement of Issues). 10 C.F.R. § 710.28(a), (b). The Statement of Issues alleges several instances of error
by the hearing officer. The DOE Office of Safeguards and Security filed a response, stating that it did not
wish to submit any comments in this phase of the proceeding.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals (OHA) is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d). As discussed below, after reviewing the record in this
case, I cannot conclude that the individual has overcome the stated security concern and that it would be
clearly consistent with the national interest to restore the individual’s access authorization.

B. The Statement of Issues

Prior to turning to the specific instances of error alleged in the Statement of Issues, I believe some general
remarks are warranted about the individual's burden of proof in these personnel security cases.

In a post-hearing submission, the individual's attorney referred several times to the DOE's burden to
establish that substantial doubt exists as to this individual's fitness to hold an access authorization. The
Statement of Issues makes a similar assertion.

These assertions indicate a fundamental misunderstanding of the burden of proof in these cases. A DOE
administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the burden is
on the government to prove the defendant guilty beyond a reasonable doubt. This proceeding is also unlike
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a civil case in which, in order to prevail, a plaintiff must establish his case by a preponderance of
evidence. In the present administrative review proceeding, we use a different standard, which is designed
to protect national security interests. A hearing in these cases is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6).
The burden is on the individual to come forward at the hearing with evidence to convince the DOE that
granting or restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). Personnel Security Review
(VSA-0121), 26 DOE ¶ 83,014) (1997). There was certainly adequate information in the record developed
by the DOE and provided to the individual before the hearing to allow him to understand the risks cited in
the Notification Letter, and to formulate and present at the hearing appropriate support for his position that
his access authorization should be restored. I therefore reject the general position advanced by the
individual's attorney that it is the DOE which has “the burden” to prove the individual’s lack of fitness to
hold an access authorization and that the DOE has failed to meet or carry forward its burden in this
proceeding. With these considerations in mind, I now turn to the specific errors alleged in the Statement of
Issues.

The Statement of Issues first claims that there was inadequate evidence for the hearing officer to find that
there is a sufficient probability of another major depressive episode such that the individual's access
authorization should be withdrawn. The Statement claims that it was improper for the hearing officer to
rely on statistical probabilities related to the general population, rather than to consider probabilities
related to the individual himself. In this regard, the Statement contends that every holder of an access
authorization has some statistical probability of suffering from a debilitating disease.

After reviewing the record developed in this matter, I find that there was sufficient evidence to support the
hearing officer's conclusions. There was testimony at the hearing given by the individual's own experts that
the statistical likelihood of a recurrence of a major depressive episode for persons with the characteristics
of this individual was somewhat less than 40 percent, a level which I consider to be reasonably high. (4)
Transcript of Personnel Security Hearing (hereinafter Tr.) at 422, 512-13. In contrast, according to the
testimony, the probability of a major depressive incident for a person who had never had one is only 15
percent. Id. at 422.

I find that this evidence is sufficient to support the hearing officer's conclusion. It was the individual's own
responsibility to bring forth witnesses to support a position that the probability that he would experience a
recurrence was not markedly greater than that of the population as a whole. Given the fact that this hearing
took place in two sessions approximately two months apart, the individual certainly had sufficient time to
recognize this issue and present witnesses on this point. I see nothing improper in the hearing officer's
reliance on the statistical probabilities offered by the individual's expert witnesses in this case. They
present a striking contrast in the likelihood of experiencing a depressive episode for the individual versus
the general population.

It is of course true, as the Statement points out, that the population as a whole has a statistical probability
of developing conditions and diseases that could create security concerns. However, as the Opinion noted,
a hearing officer must make a reasonable, predictive assessment that considers the likelihood of recurrence
of the condition that caused the concern. In this case there was clear evidence that the probability of
recurrence of a major depressive episode was sufficiently greater for this individual than for the population
as a whole. The difference here, 15 percent versus approximately 40 percent, is great enough to justify the
hearing officer's determination that the access authorization should not be restored.

The Statement next points out that during his depressive episode, the individual acted appropriately, and
immediately sought help. The Statement refers to the testimony of the individual's psychiatrist that he had
no reason to believe that the individual would not seek immediate help in the future. Tr. at 105-7, 386-87.
The Statement asserts that the stated security concerns are mitigated by this testimony. The hearing officer
specifically considered this matter. However, he was not persuaded that the security risk would be
eliminated once the individual sought treatment. Personnel Security Hearing, 27 DOE at 85,710. While I
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recognize that the Statement objects to this finding, I agree with the hearing officer's reasoning. I find
sufficient evidence to support his conclusion that even if the individual were promptly to seek treatment,
he has not mitigated the security risk associated with a recurrence of his depression.

The Statement also claims that there was testimony to the effect that the individual's depressive episode
was brought on by a confluence of serious stress factors, including the dissolution of his marriage,
performing double shifts at work and undiagnosed disk injury accompanied by back pain. Tr. at 112. The
Statement alleges that the hearing officer should have considered that the individual could work with
medical professionals so that this confluence of factors would not recur and cause another depression. This
assurance does not persuade me that I should overturn the hearing officer’s recommendation. The
testimony at the hearing did not indicate that this individual would have another depressive episode only if
this same confluence of factors were present. Rather, the testimony indicated that these factors were the
cause of the prior episode. Thus, working to avoid the recurrence of those factors would not, standing
alone, mean that the individual could not experience another depressive episode caused by other factors.

In sum, I find no merit in the substantive challenges to the hearing officer's opinion raised by the Statement
of Issues.

The Statement of Issues also raises broad challenges of a procedural nature. It claims that the DOE
administrative review process and the hearing officer's opinion violated the constitutional due process
rights of the individual. The hearing officer rejected the individual's contentions concerning constitutional
due process rights in his opinion, pointing out that I have already considered and rejected this very claim.
Personnel Security Hearing, 27 DOE at 85,706. I have previously found that the constitutional
requirements of due process do not apply in these security clearance cases because, due to the special
nature of a clearance, there is no protected property or liberty interest in maintaining a security clearance.
Personnel Security Review, Case No. VSA-0121, 26 DOE ¶ 83,014 at 86,596 (1998), citing Dorfmont v.
Brown, 913 F.2d 1399 (9th Cir. 1990)(Dorfmont). Nevertheless, the Statement once again raises this issue,
this time contending that the individual will lose his job if his clearance is revoked. The Statement argues
that there is a constitutionally protected liberty and property interest in retaining one’s job.

This contention is incorrect. As the court in Dorfmont stated,

The ability to pursue such employment [requiring a security clearance] stands on precisely the same
footing as the security clearance itself. If there is no protected interest in a security clearance, there is no
liberty interest in employment requiring such clearance. There is also no protected property interest in the
clearance or in a job requiring such clearance.

Id. at 1403. Thus, constitutional guarantees of due process do not apply either to an access authorization or
to the underlying employment.

Even though constitutional requirements of due process do not adhere in this case, I have nevertheless
examined the specific matters regarding which the Statement contends that the individual was not provided
with adequate process. I have undertaken this review in order to insure that there has been no unfairness of
any kind to the individual in this case. As discussed below, I see no procedural unfairness anywhere in
this case that might cause me to order that the proceeding be reopened.

The Statement claims that the hearing officer should have provided the individual with notice that the
incident of depression would be the pivotal issue in the case. I cannot find that the hearing officer
committed any error in this respect. Both the Notification Letter and the evaluation letter of the DOE
psychiatrist referred to the major depressive episode. Thus, the individual was clearly on notice that this
was a significant issue in this case. He certainly had sufficient notice that he should be prepared to bring
forth evidence to mitigate the security concern associated with that condition. In fact, as discussed above,
and in the hearing officer's opinion, the individual did bring forth evidence in support of his position that
his depressive episode no longer presents a security concern. I cannot see how his defense was in any way
limited due to a failure of adequate notice.
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The Statement also claims that the hearing officer failed to use any recognized medical standard or federal
regulation in his conclusion that the probability of recurrence of depression was sufficient to revoke the
access authorization. As I pointed out above, the hearing officer used the statistical evidence subscribed to
by the individual's own expert witnesses regarding the probability of recurrence. I see nothing improper in
the hearing officer's reliance on that testimony.

The Statement further alleges that the ultimate basis for the revocation of the access authorization (the
major depressive episode) was different from the condition originally referred to by the DOE psychiatrist
(personality disorder, not otherwise specified, with narcissistic and borderline traits). This is certainly not
the case. The DOE psychiatrist's evaluation letter clearly refers to major depression, as well as the other
mental conditions. DOE Exhibit 15 at 10.

The Statement also alleges that the DOE was unfair in selecting only the DOE psychiatrist to testify
regarding the individual's mental condition at the hearing. It argues that other professionals were available
who could give evidence that would be positive for this individual, but the DOE did not call them, and
unfairly refused to pay for their appearance when they were called as witnesses by the individual himself.

I do not agree that the record contains evidence of unfairness or prejudice to the individual in the manner
specified. As I stated above, it is the individual's burden in these personnel security clearance cases to
bring forth evidence to mitigate the security concerns that were raised. I note that the individual did
subpoena four expert witnesses: his psychologist, his psychiatrist, the DOE doctor, and the DOE
psychologist. They all testified at the hearing. The DOE counsel indicated that the DOE would require
individuals who are DOE employees or contractor employees to appear. Record of July 15, 1998
Telephone Conference Call between hearing officer, DOE counsel and counsel for the individual at 1. As
stated above, these witnesses did testify, apparently without cost to the individual. Thus, the only witness
fees for the individual were those for the two private experts who testified on his behalf. Moreover, the
hearing officer offered to take the testimony of these witnesses by telephone to reduce the costs of
testifying. Id. One of the individual’s experts did testify by telephone.

I recognize that the individual believes that the DOE should have paid for the appearance of the two non-
DOE witnesses. However, the hearing officer has no authority to order payment in that regard. Further, I
see nothing unusual or unjust in expecting the individual to bear the costs of presenting his own supporting
witnesses.

Overall, I can find no unfairness to the individual in this case. In this regard, I note that a considerable
portion of the hearing officer’s opinion consists of his meticulous consideration of the testimony of several
mental health professionals, and ultimately concluding on a difficult issue that he could not agree with the
DOE consultant psychiatrist’s evaluation that the individual suffered from a personality disorder, not
otherwise specified. Personnel Security Hearing, 27 DOE ¶ 82,784 (1998) at 85,706-09. This finding of
the hearing officer is inconsistent with the individual’s claim that he was treated unfairly.

In sum, I find that the individual has had a full and fair opportunity to present every argument he wished
to advance in connection with the continuance of his access authorization, and that all of his claims were
considered completely and evenhandedly.

III. Conclusion

As indicated by the foregoing, I find that the arguments set out in the Statement of Issues do not mitigate
the security concerns arising under Criterion H. Accordingly, I cannot recommend that the individual’s
access authorization be restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
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based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party.

In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: February 3, 1999

(1)1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The DOE also learned that the individual had been admitted to a psychiatric hospital for a 19-day
period. That hospital stay was not referred to in the Notification Letter.

(3)The record indicates that the psychotic episodes included incidents in which the individual believed that
a dog was talking to him. DOE Exh. 7.

(4)The characteristics considered included the individual’s age at the time of the depressive episode, the
fact that this was the first depressive episode he experienced, and the time that had elapsed since the
incident with no recurrence (approximately 16 months).
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March 8, 1999

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: November 16, 1998

Case Number: VSA-0205

In this Opinion, I consider a Request for Review filed by XXXXXXXXXXX (hereinafter "the individual")
concerning his eligibility to retain a Department of Energy (DOE) access authorization under the
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material." The individual's access authorization (security
clearance) was suspended at the direction of the local security office under the provisions of Part 710.
Pursuant to the individual’s request, a hearing was held, and on October 1, 1998, an Office of Hearings
and Appeals (OHA) Hearing Officer issued an Opinion recommending that the individual's access
authorization not be restored. Personnel Security Hearing (Case No. VSO-0205), 27 DOE ¶ 82,776 (1998)
(October 1 Opinion). On November 2, 1998, the individual filed a Request for Review of the Hearing
Officer's Opinion pursuant to 10 C.F.R. § 710.28. On November 16, 1998, he filed a Statement of Issues
to be reviewed. The DOE's Office of Safeguards and Security (OSS) notified OHA that it would not file a
response to the Statement of Issues and I closed the administrative record in this case on January 21, 1999.
In this Opinion I will address the matters raised in the Statement of Issues.

I. Background

The individual is employed at a DOE facility. Because information was provided to the local DOE
Security Office that raised security concerns, a reinvestigation of the individual was conducted in 1997. As
a part of this reinvestigation, a DOE Personnel Security Specialist interviewed the individual in May and
August 1997. After these Personnel Security Interviews (PSIs), the local Security Office referred the
individual to a board-certified psychiatrist (hereinafter referred to as “the DOE psychiatrist”), for an
agency-sponsored psychiatric evaluation. The DOE psychiatrist evaluated the individual and provided a
written report to the Security Office.

After reviewing the results of this reinvestigation, the Director of the DOE facility determined that
derogatory information existed which cast into doubt the individual’s suitability for continued access
authorization. The Director informed the individual of this determination in a letter which set forth in
detail the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter
as the Notification Letter.

file:///ps201-300.htm#vso0205
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The derogatory information set forth in the Notification Letter pertains to paragraphs (f), (h) and (l) of the
criteria for determining eligibility for access to classified matter or special nuclear material set forth at 10
C.F.R. § 710.8. For purposes of clarity, I will first describe the security concerns set forth under criterion
(l). That criterion defines as derogatory information indicating that the individual has “[e]ngaged in any
unusual conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security. Such conduct or circumstances include, but are not limited to, criminal
behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon which
DOE previously relied to favorably resolve an issue of access authorization eligibility.” With regard to this
criterion, the Letter states that the individual attempted suicide twice during a two week period in March
1997. In his May 1997 PSI, the individual said that on March 13, 1997 he placed a loaded gun to his head
and pulled the trigger. After the gun misfired, he placed it in his belt, left his house without saying
anything to his wife, drove to a secluded location, and remained there for several hours, thinking about his
marriage. According to medical records subsequently obtained by the local security office, the individual
had also attempted to take his own life ten days to two weeks prior to this event. On this occasion, the
individual took an overdose of Lortab, a prescription medication.

The Letter points out that during the August 1997 PSI, the individual stated that he had been feeling
depressed for about a year before the suicide attempts. He described a lack of sleep, appetite and weight
loss, unexplainable emotions and frequent arguments with his wife during this period. He also made
statements to his wife and friends to the effect that his family would be better off without him, and that
perhaps he should have an "accident" so that they wouldn't have to worry about him anymore. During the
May 1997 PSI, the individual indicated that prior to the suicide attempts he voluntarily sought treatment
for depression at a local facility. However, because he did not believe the facility's employees to be
properly qualified, he did not actively pursue the prescribed therapy.

The Letter also cites statements that the individual made during the two PSIs to the effect that he has,
periodically, struck or pushed his wife. The individual stated that he would sometimes push his wife away
in order to withdraw from an argument, and that she has, on more than one occasion, fallen as a result of
this action. He further indicated that he had slapped his wife with an open hand on at least two occasions.

In addition, the Letter sets forth allegations that the individual has made a number of false or misleading
statements concerning his mental and emotional state and his suicide attempts. In his report to the local
security office, the DOE psychiatrist indicated that the individual minimized his emotional and domestic
problems, and did not provide honest and accurate answers. Moreover, according to medical records
obtained by the security office, the individual's wife stated that during the second suicide attempt, the
individual asked her to pull the trigger, and that after he left the house with the gun, she feared that he was
going to attempt suicide again. This account contradicts statements that the individual made during the
May 1997 PSI, during which he said that he did not say anything to his wife before he left the house. He
also stated that he did not intend to frighten his wife by leaving the house with the gun, and that he did not
think that she would be concerned. In the August 1997 PSI, the individual claimed that he was not
attempting suicide when he took the overdose of Lortab, but was instead attempting to go to sleep.
However, he had previously been reviewing his insurance coverage to determine whether his family would
be taken care of in the event of his death, and had determined that they would, in fact, be financially
secure. The Letter concludes that these acts and statements constitute unusual conduct that calls into
question the individual's honesty and reliability, and which furnishes reason to believe that he may be
subject to pressure, coercion or duress as those terms are used in criterion (l).

Criterion (f) pertains to information indicating that the individual has "deliberately misrepresented,
falsified, or omitted significant information from a . . . personnel security interview, . . . or proceedings
conducted pursuant to § 710.20 through § 710.31." Under this criterion, the Letter cites inconsistencies
between the individual's accounts of his second alleged suicide attempt given in his two PSIs. As
previously mentioned, during the May 1997 PSI, the individual said that after the gun failed to discharge,
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he placed it under his belt and walked out of the house without saying anything. However, in his August
1997 PSI, the individual stated that as he was heading out the door with the gun, his wife told him that he
did not have the guts to end his own life. He then stopped, told her to watch, placed the gun to his head,
pulled back the hammer, and pulled the trigger. He indicated that he intended for his wife to witness these
actions, and that when the gun misfired, he tried to hand it to her, but she would not take it. He then left
with the gun.

The Letter also refers to the individual's statements in the May 1997 PSI that he had not threatened suicide
before this incident, and that his medical records would not contain any pertinent information other than
what was discussed during that interview. However, those records contained information about the Lortab
incident described above. The Letter goes on to cite the individual's statements in the August 1997 PSI
concerning this incident as further examples of falsification or misrepresentation.

Finally, the Letter sets forth the DOE's security concerns under criterion (h). That criterion defines as
derogatory information indicating that the individual has "an illness or mental condition of a nature which,
in the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist,
causes, or may cause, a significant defect in judgement or reliability." The DOE psychiatrist evaluated the
individual as suffering from Mood Disorder with Major Depressive Episodes and Mixed Personality
Disorder with Paranoid, Antisocial and Histrionic Traits. The DOE psychiatrist concluded that these
disorders cause, or could cause, a significant defect in judgement or reliability within the meaning of
criterion (h).

At the request of the individual, a hearing was convened. A personnel security specialist and the DOE
psychiatrist testified on behalf of the DOE. The individual testified in his own behalf and called his wife, a
psychiatrist (hereinafter referred to as "the evaluating psychiatrist), an Employee Assistance Program
(EAP) counselor, the individual's supervisor, a friend of the individual's wife, and an associate as
additional witnesses.

II. Hearing Officer's Opinion

At the outset, the Hearing Officer noted that although there was some disagreement between the parties as
to the exact nature of the individual's diagnosis, it was agreed that during the month of the suicide
attempts, the individual was suffering from significant psychiatric problems. It was further agreed that the
symptoms of the individual's condition included depression, uncontrollable anger, violence toward his
wife, and an inability to honestly discuss his problems. Therefore, instead of challenging the factual bases
underlying the security concerns set forth in the Letter, the individual focused on his rehabilitative efforts,
in an attempt to show that he no longer suffers from these problems. However, after reviewing the record
as a whole, the Hearing Officer concluded that the individual had failed to demonstrate adequate
rehabilitation. This conclusion was based primarily on the Hearing Officer's judgement as to the relative
credibility of the testimony of the evaluating psychiatrist, the EAP counselor, the individual himself, and
the DOE psychiatrist. October 1 Opinion at 10.

The evaluating psychiatrist testified that the individual was rehabilitated. According to the Hearing Officer,
this conclusion was based on two determinations: (i) that the individual had taken the proper dosage of his
prescribed medications for an extended

period of time and would continue to do so; and (ii) that the EAP counselor's meetings with the individual
had helped him deal with the day-to-day problems that had caused stress and exacerbated his erratic
behavior.

The Hearing Officer found that the evaluating psychiatrist's first determination was based on information
obtained during four 20 minute meetings with the individual over a 16 month period of time. During these
meetings, which occurred on an as needed basis and were scheduled by the individual, the evaluating
psychiatrist focused on the levels of the individual's medications. The individual self-reported his



Case No. VSA-0205 (OHA March 8, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0205.htm[11/29/2012 1:31:08 PM]

condition, and the Hearing Officer observed that there was no apparent effort by the evaluating psychiatrist
to spend sufficient time with the individual to evaluate whether those reports were accurate. Consequently,
because of his limited contact with the individual, the Hearing Officer did not believe that the evaluating
psychiatrist was able to accurately determine the manner in which the individual was coping with day- to-
day stress, or to predict with any degree of certainty that the individual would continue to take his
medications.

The Hearing Officer found the evaluating psychiatrist's reliance on the EAP counselor's sessions to be
similarly misplaced. The evaluating psychiatrist's knowledge of those sessions came solely from the
individual's descriptions of them. However, the Hearing Officer found that the individual did not
accurately describe the extent of this counseling. The individual had only three sessions with the counselor
over a 16 month period. However, the evaluating psychiatrist's testimony referred to the individual's
reports of regular follow-up meetings with the EAP counselor. The evaluating psychiatrist's notes also
contain references to regular sessions with the EAP counselor. The Hearing Officer concluded that three
sessions over a 16 month period did not constitute "regular" follow-up sessions, especially in a case where
the patient had apparently attempted suicide on two occasions. Since the evaluating psychiatrist was under
the impression that there were more counseling sessions than actually occurred, the Hearing Officer
determined that the second basis for his opinion was not well founded.

The Hearing Officer also found it significant that the evaluating psychiatrist's opinion was not based on a
current psychiatric evaluation. His initial evaluation of the individual occurred 17 months prior to the
hearing, and he had only limited contact with the individual after that date. The Hearing Officer opined
that a reevaluation of the individual might have provided a significantly revised prognosis. He concluded
that the evaluating psychiatrist's opinion regarding rehabilitation is not convincing because there was no
recent psychiatric examination to support his findings.

The EAP counselor also testified that the individual is rehabilitated. He based his opinion on the belief that
the individual is pursuing an appropriate course of recovery, and that if he maintains his current pattern of
drug therapy, he will not encounter significant further difficulties. However, the Hearing Officer stated
that because of his limited contact with the individual, the counselor did not appear to know him very
well. For example, the counselor indicated that the individual had recently received counseling through a
church. However, there were only two counseling sessions at the church, and those sessions occurred
several years prior to the suicide attempts. Hearing Transcript (Tr.) at 145, 165. Accordingly, the Hearing
Officer attributed very little weight to the counselor's opinion.

The Hearing Officer then evaluated the testimony of the individual, a former co- worker, the individual's
wife, and her best friend regarding the individual's current behavior. He concluded that although he was
convinced of positive changes in the individual's behavior at work, the individual's lack of candor
regarding his rehabilitation efforts and his past behavior led him to believe that the individual is not
rehabilitated. The individual testified that he and his wife had developed skills to avoid the marital stresses
that contributed to the individual's psychiatric problems by reading books and pamphlets provided to them
by the EAP counselor and an outpatient consulting program. His wife testified that they "went through [the
pamphlets] every single day discussing" the concepts. Tr. at 130. Their testimony also indicated that they
spent a great deal of time doing exercises suggested by the pamphlets, and that the skills gained through
the reading and the exercises have allowed the individual to change his behavior. However, the Hearing
Officer found the testimony regarding the nature of this home study work to be very general. The actual
work that they did was not produced, and there was no testimony as to the number, names, or content of
the books and pamphlets. Because of the limited amount of detail that they were willing to provide, the
Hearing Officer concluded that the individual and his wife had not been candid and forthright in
describing the nature and extent of their home study efforts.

The Hearing Officer noted a similar lack of candor in the individual's responses to questions concerning
his past workmen's compensation claims and the circumstances surrounding his overdose of Lortab.
Specifically, he found that the individual attempted to avoid discussing the compensation claims, and
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minimized or rationalized his behavior regarding the first alleged suicide attempt. Tr. at 171, 173-77.

The Hearing Officer also expressed skepticism regarding the testimony of the individual's wife concerning
his domestic behavior, concluding that her testimony was very general in nature. She had testified that his
behavior at home was greatly improved, and that he was now able to control his temper. Tr. at 131. The
Hearing officer pointed out that there were others, such as the individual's two grown children, who could
have provided corroborating testimony concerning the individual's day to day behavior but were not called
as witnesses.

In contrast, the Hearing Officer found the DOE psychiatrist's testimony to be persuasive. In particular, the
Hearing Officer agreed with the DOE psychiatrist's statement that the individual "needs some marital
therapy, or I think some of the past stresses and disagreements are going to resurface again . . . " Tr. at
119. Such therapy was also suggested by the evaluating psychiatrist and the EAP counselor, and the
individual's failure to obtain marital counseling or to openly admit this failure led the Hearing Officer to
find that the individual has not been fully committed to his rehabilitation program. The Hearing Officer
also found convincing the DOE psychiatrist's testimony that after 35 years of a dysfunctional lifestyle, the
individual could not be expected to completely change in such a relatively short time. Tr. at 122. In this
regard, the Hearing Officer stated:

I found this testimony to be very strong. Seventeen months ago the individual had a serious mental
condition that was characterized by two suicide attempts and violence toward his wife. I agree with the
DOE consulting psychiatrist's opinion that the individual's activities in the seventeen months since his
diagnosis have been insufficient to indicate that the individual has reached a level of rehabilitation at
which it is highly likely that he will be able to control his behavior in the future.

October 1 Opinion at 16.

Finally, the Hearing Officer noted that the individual had not directly addressed the DOE's security
concerns relating to criteria (f) and (l), apparently believing that if he showed rehabilitation from his
mental condition, the DOE would no longer consider those to be independent security concerns. However,
since the Hearing Officer could not conclude that the individual had shown rehabilitation with regard to
his mental condition, he was unable to find that the individual had sufficiently mitigated the DOE's
concerns under criteria (f) and (l). The Hearing Officer therefore concluded that the individual's clearance
should not be restored.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all factors in light of the relevant criteria, the OHA Director is
of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the individual’s access authorization.

As a general rule, I will not set aside findings of fact made by a Hearing Officer in these types of cases
unless they are clearly erroneous. Personnel Security Review (Case No. VSA-0087, 26 DOE ¶ 83,001 at
86,504-05 (1996); see also Oglesbee v. Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering
findings of fact, a Hearing Officer considers the demeanor and credibility of witnesses, as well as the
appropriate weight to be given to their testimony and other evidence. Personnel Security Review (Case
No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995). Therefore, I will not ordinarily substitute my
judgement for that of a Hearing Officer in such matters.
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B. Statement of Issues

In his Statement of Issues, the individual does not directly address the Hearing Officer’s findings. Instead,
he contends that the Hearing Officer denied him the opportunity of supporting his eligibility for access
authorization by (i) improperly limiting the number of character witnesses that the individual could have
testify, and (ii) permitting the DOE psychiatrist to remain in the hearing room after the evaluating
psychiatrist and the EAP counselor had been excused. The individual requests that I recommend
restoration of his clearance, or, in the alternative, that I determine that procedural irregularities occurred
during his hearing that denied him the opportunity to fully respond to the concerns set forth in the
Notification Letter.

With regard to his first contention, the individual claims that in two prehearing telephone conversations,
the Hearing Officer instructed him to eliminate from his presentation duplicative testimony from friends,
co-workers and family that "he (the individual) is a good guy," or that he "is a changed man." Statement
of Issues at 2 (quoting the Hearing Officer). The individual contends that pursuant to these instructions, he
removed the names of his son and daughter from his witness list. As previously discussed, the Hearing
Officer found the individual's wife's testimony about his behavior at home to be unconvincing, stating that
" . . . there were others who could have provided detailed corroborating testimony . . . [who] were not
called by [the individual] as witnesses. These witnesses include two of [his] adult children." October 1
Opinion at 14. The individual argues that the Hearing Officer's instructions to limit the number of
character witnesses therefore denied him the opportunity to support his eligibility for a security clearance.

I do not agree with this contention. As an initial matter, neither the telephone memoranda of the
prehearing conversations, nor the letters from the Hearing Officer to the individual and the DOE Counsel
confirming the substance of those conversations, reflect any attempt by the Hearing Officer to restrict the
number of character witnesses. In fact, in the Hearing Officer's letter to the individual dated July 1, 1998,
in which the Hearing Officer summarized the previous day's prehearing telephone conference, he stated
that "[i]f part of the rehabilitation argument is that there is currently no marital violence, you should
consider calling . . . corroborating witnesses [in addition to the individual and his wife]." Moreover, the
record indicates that the individual apparently heeded this advice. In a letter to the Hearing Officer dated
August 14, 1998, the individual informed the Hearing Officer that he intended to call a friend of the
individual's wife as an additional character witness. At the hearing, this witness favorably compared the
individual's recent domestic behavior with his behavior prior to receiving treatment. It therefore appears
that the individual's removal of his son's and daughter's names from the witness list was his decision, and
was not done at the behest of the Hearing Officer.

Furthermore, even if I were to assume that the Hearing Officer instructed the individual to eliminate
duplicative testimony, such an act would be within the scope of the Hearing Officer's discretion under the
DOE's Personnel Security Regulations. Those regulations state, in pertinent part, that a Hearing Officer
may exclude "evidence which is incompetent, immaterial, irrelevant, or unduly repetitious." 10 C.F.R. §
710.26(h).

Finally, I find that the Hearing Officer would almost certainly have not recommended restoration of the
individual's clearance even had the individual's son and daughter testified. As indicated by the Hearing
Officer, this testimony might have corroborated the wife's statements that the individual has learned to
control his temper at home. October 1 Opinion at 14. Although the wife's testimony was certainly relevant,
it was not considered dispositive by the Hearing Officer. His recommendation was based primarily on his
judgement as to the credibility of the DOE psychiatrist, the evaluating psychiatrist, the EAP counselor, and
the individual himself. October 1 Opinion at 10. Simply put, there were a number of other, more important
factors that led the Hearing Officer to recommend that the individual's clearance not be restored, including
his lack of candor regarding the suicide attempts and his failure to pursue marital counseling.

The individual's contention that the Hearing Officer improperly restricted the number of character
witnesses that he could call, thereby denying him an opportunity to support his eligibility for access
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authorization, is without merit. I already considered this claim and rejected it in my January 21, 1999 letter
to the individual (January 21 letter). In that letter, I found that the Hearing Officer's alleged restriction of
the number of character witnesses was not a procedural irregularity warranting investigation or
augmentation of the record.

The second contention in the individual's Statement of Issues concerns the Hearing Officer's decision to
allow the DOE psychiatrist to participate in the hearing after the evaluating psychiatrist and EAP
counselor had been excused. During the hearing, expert testimony was taken in a panel format, with each
side's witnesses testifying in the presence of the others. After their respective testimonies, the individual
requested that the evaluating psychiatrist and the EAP counselor be excused, and the Hearing Officer
granted these requests. However, the DOE psychiatrist remained in the hearing room, and commented on
the testimony of later witnesses. The individual argues that because his witnesses were not present to rebut
the DOE psychiatrist's comments, he was not afforded an opportunity to fully support his eligibility for
access authorization.

I also find this contention to be without merit. At the outset, I note that the record indicates that the
individual agreed to the DOE psychiatrist's presence in the hearing room during the entire hearing. In the
July 1, 1998 letter from the Hearing Officer to the individual, the Hearing Officer stated that during the
previous day's prehearing telephone conference, "[w]e agreed that [the DOE psychiatrist] would remain for
the entire hearing and would be available for further questioning as the hearing progresses." The individual
has not contested the accuracy of this statement. I cannot find that an arrangement that is often used in
hearings of this nature, and that was previously agreed to by all parties, constituted an abuse of the
Hearing Officer's discretion. Moreover, I disagree with the individual's claim that this arrangement denied
him an opportunity to fully present mitigating evidence. In this regard, I must again note that the
evaluating psychiatrist and the EAP counselor were excused at the individual's request, and at that time he
knew, or should have known, that the DOE psychiatrist would continue to participate in the hearing. In
addition, the record indicates that the individual's witnesses testified extensively concerning all relevant
aspects of the individual's rehabilitation. Finally, the Hearing Officer allowed the individual the option of
having the evaluating psychiatrist review the transcript of testimony taken after his departure and submit
comments on that testimony. Tr. at 201. The individual chose not to pursue this option. For these reasons, I
conclude that the Hearing Officer did not act improperly by allowing the DOE psychiatrist to participate in
the hearing after the individual's witnesses had been excused. I also addressed this issue in my January 21
letter, finding that this decision by the Hearing officer did not constitute a procedural irregularity
warranting an investigation. Accordingly, I find the arguments raised in the individual's Statement of
Issues to be without merit.

As previously indicated, the Statement of Issues did not directly address the Hearing Officer's findings and
the bases for those findings. After a thorough review of the record in this proceeding, I am convinced that
the Hearing Officer correctly found that security concerns exist under criteria (f), (h), and (l), and that the
individual has failed to present adequate evidence in mitigation of those concerns. In this regard, I am
particularly troubled by the individual's continuing lack of candor concerning the suicide attempts and his
apparent unwillingness to pursue marital counseling. For the reasons explained above, I find that the
individual has not furnished evidence that restoration of his clearance would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27 (a).
Accordingly, it is my opinion that his access authorization should not be restored.

George B. Breznay

Director

Office of Hearings and Appeals

Date: March 8, 1999
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

February 18, 1999

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing:December 11, 1998

Case Number: VSA-0226

This Opinion considers a Request for Review filed by XXXXXXXXXXX(hereinafter referred to as “the
Individual”) concerning the suspension of his access authorization. As explained below, I cannot conclude
that restoring the Individual’s access authorization would be clearly consistent with the national interest.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an “access authorization” or a “security clearance.”

B. The Notification Letter

A DOE office issued a Notification Letter to the Individual informing him that his access authorization
was suspended due to derogatory information that created substantial doubt about his continued eligibility.
The specific information was set forth in an enclosure to the Notification Letter. In that enclosure, the
DOE office stated that this information falls within the purview of two of the criteria set forth in 10 C.F.R.
§ 710.8, subsections (h) and (j). The DOE office alleged that the individual has "[a]n illness or mental
condition of a nature which, in the opinion of a board- certified psychiatrist . . . causes, or may cause, a
significant defect in judgment or reliability."

10 C.F.R. § 710.8(h). In addition, the DOE office invoked Criterion J on the basis that the individual has
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"been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse." 10 C.F.R. § 710.8(j).

The Individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE
presented the testimony of four witnesses: the DOE consultant psychiatrist, a DOE personnel security
specialist, a personnel official with the individual's employer and the individual. The Individual presented
the testimony of five witnesses: his Employee Assistance Program (EAP) counselor, his union's business
manager and three supervisors.

The Hearing Officer issued an Opinion recommending against restoration of the Individual’s access
authorization. Personnel Security Hearing, 27 DOE ¶ 82,780 (1998) (Hearing Officer Opinion). The
Individual filed the present Request for Review, which included a Statement of the Issues to be reviewed.
The DOE Office of Safeguards and Security filed a response, stating that it concurred with the
recommendation of the Hearing Officer, and had no additional information to submit in this proceeding.
The record was closed on January 8, 1999.

C. The Hearing Officer’s Opinion

In recommending against the restoration of access authorization, the Hearing Officer considered the extent
of the Individual's alcohol use, the diagnosis of the Individual as alcohol dependent, the Individual's efforts
toward rehabilitation, and the expert opinion that there was insufficient evidence of rehabilitation.

First, the Hearing Officer considered the Individual's own description of his alcohol problem. At the
hearing, the Individual testified that he had stopped consuming alcohol about two months before the
hearing and that his abstinence resulted from his involvement in counseling and his security clearance
problems. Hearing Officer Opinion at 85,683. The Individual now believes that he is a recovering
alcoholic and is committed to maintaining his sobriety. In addition, the Individual testified that his family
and friends are fully supportive of his commitment to sobriety. Id.

Second, the Hearing Officer considered the opinion of the DOE consultant psychiatrist that the Individual
was alcohol dependent and had not yet demonstrated rehabilitation. Id. The Hearing Officer cited the DOE
consultant psychiatrist's opinion that at his stage of sobriety, the Individual has a 90 percent lifetime
chance of beginning to drink again. According to the DOE consultant psychiatrist's recommendation, the
Individual should complete "nine months of therapy consisting of 50 hours of outpatient professionally-led
therapy and some period of after-care.” Id. The Hearing Officer also noted the opinion of the Individual's
EAP counselor that he believes the diagnosis of alcohol dependence is accurate and further that it is too
early to consider the Individual rehabilitated. Id.

Finally, the Hearing Officer took note of the Individual's recent abstinence, the support of the Individual's
family and his good work performance.

After consideration of the foregoing, the Hearing Officer concluded that there was not sufficient evidence
of rehabilitation or reformation. Therefore, she was unable to conclude that the Individual has mitigated
the security concerns of the DOE.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
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opinion favorable to the individual; otherwise, he shall render an opinion adverse

to the individual. 10 C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I
cannot conclude that it would be clearly consistent with the national interest to restore the access
authorization of the Individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988) (quoting Fed. R. Civ. P. 52(a)). See also Oglesbee v. Westinghouse
Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a hearing officer considers the
demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony and
other evidence. Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995).
Therefore, I will not ordinarily supplant my judgment for that of a hearing officer in such matters. Id.

B. Statement of Issues

In the Statement of Issues, the Individual identifies two issues for review. First, the Individual contends
that he was not afforded "due process" because one of his proposed witnesses did not have the opportunity
to testify at the hearing. See Statement of Issues at 1. Second, the Individual contends that during the
hearing, the DOE consultant psychiatrist reduced the number of treatment hours recommended for the
Individual from 100 to 50. According to the Individual, "If I had been informed of this requirement at that
time [the time the DOE consultant psychiatrist conducted his evaluation], I could have started sooner on
my program." Id. at 1,2.

1. Whether the Individual Was Denied Due Process

As noted above, the Individual contends that he was denied “due process” because one of his proposed
witnesses did not have the opportunity to testify during the hearing. This argument is unavailing. The
constitutional requirements of due process do not apply unless there is a cognizable liberty or property
interest in a security clearance. Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (Dorfmont).
There is no protected property or liberty interest in maintaining a security clearance. Id. at 1403.
Accordingly, the court in Dorfmont found that a claim for denial of due process stemming from the
revocation of a security clearance is not a colorable constitutional claim. Id. at 1404. Similarly, the claim
of denial of due process must be summarily rejected in this case.

Even if I could consider a due process argument, the Individual’s contention is still unconvincing. The
record reveals that on October 20, 1998, the Individual informed the DOE Counsel that one of his
witnesses would not be available to testify at the hearing nor would he be available to testify by telephone.
See Record of Telephone Conversation among DOE Counsel, Individual and Hearing Officer (October 28,
1998). When asked what this witness would testify about, the Individual informed the Hearing Officer and
DOE Counsel that this witness would state that the Individual never came to work drunk. Id. At that time,
the DOE Counsel informed the Individual that his witness’ testimony could be taken at another time, but
that also he was willing to stipulate to the witness’ testimony. See 10 C.F.R. § 710.24 (authorizes DOE
Counsel to enter into stipulations that are binding upon the Individual and the DOE). The Individual fully
agreed to this suggestion. In addition, all parties agreed that a letter written on behalf of the Individual by
the witness would also be sufficient for the record. Id.

A review of the record indicates that the Individual was clearly treated fairly throughout the entire hearing
proceeding. As stated above, the record reveals that the Individual was fully informed that his witness'
testimony could be taken at another time, and that a letter from the witness could also be submitted. The
Individual fully agreed to the submission of his witness' letter as well as to the stipulation of his witness’
testimony. Moreover, the record reveals that the Hearing Officer considered the witness' letter and
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stipulated testimony in making her recommendation. However, as the Hearing Officer noted, in this case,
the Individual's good work habits do not mitigate the security concerns presented by the Individual’s
alcohol problem. See Hearing Transcript (Hearing Tr.) at 72; Personnel Security Review (Case No. VSA-
0106), 26 DOE ¶ 83,009 at 86,561 (1997). Thus, I find that the Individual's contention that he was denied
due process is without merit.

The Individual's Recommended Treatment Hours

The Individual also contends that during the hearing the DOE consultant psychiatrist reduced the number
of treatment hours recommended for the Individual from 100 to 50. The Individual asserts that had he been
informed of this new requirement at the time of his psychiatric evaluation, he would have been able to
start and perhaps complete his treatment program sooner. Based on a review of the record, I find that this
contention is also without merit.

During the hearing, the DOE consultant-psychiatrist stated that the Individual could not currently be
considered rehabilitated. Hearing Officer Opinion at 85,683. He further recommended that the Individual
complete nine months of therapy consisting of 50 hours of outpatient professionally led therapy and some
period of after-care. During the course of the hearing, the DOE consultant psychiatrist changed the number
of treatment hours recommended for the Individual from 100 to 50 due in part to a change in community
standards. Hearing Tr. at 37. However, the DOE consultant psychiatrist reiterated that the Individual must
still complete at least nine months of treatment, which would include after-care. Id. In his Statement of
Issues, the Individual does not dispute the DOE consultant psychiatrist’s recommendation, but rather
asserts that he could complete the 50 hours of treatment sooner than originally thought. However, in his
Statement, the Individual acknowledges that he still would not be able to afford any outpatient therapy but
instead would continue with counseling with the EAP counselor and attend Alcoholics Anonymous (AA)
meetings.

The Individual’s contention here is unpersuasive. Even though the DOE consultant psychiatrist changed
his recommended number of treatment hours for the Individual, he did not alter the overall recommended
treatment period of nine months. The Individual would not have completed a total of nine months of
treatment any sooner if he had known of this change. Moreover, the Individual’s contention is also
unpersuasive because he acknowledges that he has elected to continue with EAP counseling and AA
meetings. As noted by the DOE consultant psychiatrist “AA alone is not sufficient in this case because the
Individual requires professional evaluation which AA cannot provide.” Hearing Officer Opinion at 85,683.
The fact remains that the Individual has not completed the recommended 50 hours of treatment. The
Individual’s mere assertion that he could have completed the recommended 50 hours is simply
unpersuasive. Consequently, it appears that the Individual has still presented insufficient evidence of
rehabilitation. Under these circumstances, I find that the Hearing Officer’s conclusion that the Individual
has not presented sufficient evidence of rehabilitation or reformation from his alcohol dependency was
reasonable and adequately supported by the record. Accordingly, I cannot find that the Individual has
mitigated the security concerns under Criteria H and J.

III. Conclusion

As is evident from the above discussion, the matters raised by the Statement of Issues indicate that the
Individual disagrees with findings made by the Hearing Officer. However, those disagreements do not
evidence error. Based on the entire record and in light of my opinion that no error occurred, I cannot
conclude that a grant of access authorization would be clearly consistent with the national interest. 10
C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security

file:///cases/security/vsa0106.htm


Case No. VSA-0226, 27 DOE ¶ 83,016 (OHA February 18, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0226.htm[11/29/2012 1:31:09 PM]

Affairs, shall, through the Director, Office of Safeguards and Security, inform the Individual in writing of
the final determination, and provide a copy of the present opinion. Copies of the correspondence shall be
provided to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other party.
In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: February 18, 1999
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June 24, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: April 29, 1999

Case Number: VSA-0227

This Opinion considers a request for review filed by XXXXXXXXX XXXXXXXXX (the individual)
concerning the suspension of his access authorization, also referred to as a security clearance. As
explained below, I cannot conclude that restoring the individual’s access authorization would be clearly
consistent with the national interest.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an “access authorization” or a “security clearance.”

B. The Instant Case

This case concerns the suspension of the individual’s access authorization. A DOE office conducted
Personnel Security Interviews (PSIs) with the individual in 1984, 1992, 1993, 1994, 1996, and 1998. In
those interviews, the DOE office questioned the individual about his financial problems, which he
attributed mostly to his wife’s medical problems. In addition, in the 1998 interview, the DOE office
questioned the individual about an incident in which the individual used a DOE travel order and
credentials to obtain a rental car for personal use, kept the car for two months, accumulated a $3,000 rental
fee, and did not pay the fee until two months after he returned the car. The individual attributed this
incident to a pressing family matter and a lapse in judgment.

After the 1998 PSI, the DOE office issued a notification letter to the individual. The notification letter
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cited derogatory information, including the following:

· the individual was arrested for writing a bad check in 1978;

· the individual acknowledged the existence of numerous delinquent accounts over the period 1984 to the
present, and his inability to provide complete information concerning the status of those accounts;

· the individual failed to keep two government-issued credit card accounts current even though the DOE
had reimbursed him for his DOE travel expenses;

· three houses that the individual owned were the subject of foreclosure;

· the individual’s wages had been garnished by at least four creditors;

· the individual’s automobile was repossessed;

· the individual's delinquent accounts and judgments totaled roughly $80,000; and

· the individual violated DOE regulations by renting a car for his personal use, using a DOE travel order
and credentials.

The notification letter stated that the individual’s financial situation and conduct raised a security concern
under 10 C.F.R. § 710.8(l) (Criterion L) that the individual is not “honest, reliable, or trustworthy,” and
that the individual may be subject to “pressure, coercion, exploitation, or duress which may cause him to
act contrary to the best interests of national security.” Notification Letter at 1.

The DOE notified the individual of his opportunity to request a hearing at the Office of Hearings and
Appeals (OHA). The individual requested a hearing, and a hearing officer was appointed.

At the hearing, the DOE presented the testimony of the security specialist. The individual testified and
presented the testimony of three former supervisors. The individual maintained that his problems were
attributable to circumstances beyond his control (his wife’s medical problems and other pressing family
matters) and some admitted lapses in judgment. The individual also maintained that he would never
compromise national security.

The hearing officer issued an opinion recommending that the individual’s access authorization not be
restored. Personnel Security Hearing (VSO-0227), 27 DOE ¶ 82,798 (1999). The individual requested
review and identified five issues upon which he sought review. The DOE Office of Safeguards and
Security filed a response, stating that it concurred with the recommendation of the hearing officer, and had
no additional information to submit. On June 18, 1999, the record was closed.

II. The Hearing Officer Opinion

The hearing officer found that the individual’s financial situation and the car rental episode raised security
concerns. The hearing officer noted that the individual did not dispute that he had numerous delinquencies,
that his current indebtedness was approximately $80,000, and that he had used a cancelled DOE travel
order and credentials to obtain a car for personal use. The hearing officer found that the individual’s
excessive indebtedness and his numerous delinquencies rendered him subject to pressure or coercion.
Moreover, the hearing officer found that some of the underlying conduct raised a question about the
individual’s reliability and honesty. The hearing officer cited various conduct, including the following: the
individual’s failure to keep two government-issued credit card accounts current even though the DOE had
reimbursed him for his DOE travel; the individual’s immediate purchase of a second and third home after
the respective foreclosures on the first and second; the individual’s unkept promises to the DOE to address
his financial problems; and the rental car incident.
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The hearing officer found that the individual had not mitigated the foregoing concerns. First, the hearing
officer noted that the individual had only recently begun to address his financial problems, and still had
not followed up on his statement that he would seek bankruptcy protection. Second, the hearing officer
found that, even if the individual filed for bankruptcy protection, that would not mitigate the DOE’s
security concerns, arising from the incidents mentioned above, that the individual was not reliable and
honest. Third, the hearing officer rejected the individual’s argument that the lack of any evidence that he
had compromised national security mitigated the security concerns. Fourth, the hearing officer rejected the
individual’s alleged stature as an organizational scapegoat as irrelevant to whether the individual’s
conduct raises security concerns.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the individual.

B. Statement of Issues

In the statement of issues, the individual does not challenge the hearing officer’s findings that the
individual has excessive indebtedness, numerous delinquencies, and is unable to meet his financial
obligations. The individual also does not challenge the hearing officer’s findings that some of his conduct
reflected poor judgment. Finally, the individual does not challenge the hearing officer’s finding that the
individual presented a DOE travel order and credentials to obtain a car for personal use. Instead, the
individual reiterates, and expands upon, some of his previous arguments.

First, the individual reiterates his argument that he has mitigated the security concerns arising from his
excessive indebtedness and delinquencies. He maintains that his financial problems are mostly attributable
to his wife’s medical problems, which are beyond his control.

As the hearing officer recognized, a pattern of excessive indebtedness and financial delinquencies (i) raises
doubts concerning whether an individual would comply with security regulations and (ii) increases the
possibility that an individual could be coerced or influenced by offers of money. 26 DOE at 85,711, citing
Personnel Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,599 (1996); Personnel Security
Review, 25 DOE ¶ 83,010 at 86,545 (1996). Accordingly, once there is a pattern of financial problems, the
individual must demonstrate that these problems are not a security concern.

The individual has not resolved the security concerns raised by his excessive indebtedness and
delinquencies. As an initial matter, the individual has not corroborated his assertion that his wife’s medical
problems account for most of his excessive indebtedness and delinquencies.(1)Moreover, the record
indicates that the individual’s poor judgment concerning financial matters generally has contributed to his
financial problems. Finally, and most importantly, regardless of the underlying cause of the individual’s
financial problems, the severity of those problems raises, to an unacceptable level, the possibility that the
individual may be subject to pressure or coercion. Accordingly, the individual has not mitigated the
security concern arising from his financial problems.

Second, the individual reiterates his argument that the car rental episode does not reflect adversely on his
honesty. The individual asserts that he did not make any verbal misrepresentation that the car rental was
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for government travel, i.e., the individual was not “trying to either coverup facts nor particularly clarify
facts.” Statement of Issues at 7.

The individual has not mitigated the concern that he is not honest. As an initial matter, the individual has
not corroborated his assertion about the nature of his conversation with the rental car agent and, therefore,
I am not prepared to accept the individual’s assertion as a fact. Moreover, the asserted lack of any verbal
misrepresentation does not change the deceptive nature of the individual’s behavior. The individual
intended to deceive the car rental company; he carried out this deception through the presentation of a
DOE travel order and credentials. Whether or not he made a verbal representation that the rental was for
DOE travel does not change the deceptive nature of his actions. The individual’s argument that, despite his
actions, he is not responsible for the deception reinforces, rather than mitigates, the concern about his
honesty.

Third, the individual maintains that the security concerns about whether he is honest, reliable, and
trustworthy are mitigated by the fact that there is no evidence that he has compromised national security.
The individual reasons that since he has worked in his job for many years and not compromised security, it
is fair to predict that he will not compromise security in the future.

The individual’s position that he is eligible for a security clearance in the absence of evidence that he has
compromised national security is incorrect. First, as the hearing officer indicated, the security regulations
are designed to limit the risk that national security is compromised, rather than simply provide for after-
the-fact corrective action. Thus, actions or conduct that increase the risk that security will be compromised
are a source of legitimate concern by the DOE. Second, although the security regulations are designed to
limit the risk of intentional compromises of national security, the regulations are also designed to avoid
unintentional compromises resulting from a failure to comply with security regulations. Thus, an
individual is not eligible for a security clearance if there is an unresolved concern about whether he is
honest, reliable, or trustworthy. Accordingly, the individual’s argument that he has not compromised
national security does not address the relevant security regulations and concerns.

Fourth, the individual reiterates his assertion that he is being made a scapegoat because of internal
problems in his organization. As the hearing officer correctly stated, under Part 710, the focus is on a
specific individual’s eligibility for a clearance under the security regulations, not the alleged motives of
those raising the concerns.

Fifth, the individual maintains that he has been punished enough for his financial problems and conduct.
The individual cites (i) a ten-day suspension for his use of the DOE travel order and credentials to obtain
the rental car and (ii) his removal from the Personnel Assurance Program.

This argument misses the mark. The criteria for eligibility for a security clearance are designed to limit
access authorization to those individuals who are acceptable risks. Thus, the extent to which a person has
or has not been “punished” for given behavior is irrelevant to whether that behavior gives rise to an
unresolved security concern. Accordingly, the other consequences of the individual’s conduct are
irrelevant to whether he is eligible for a clearance.

IV. Conclusion

As is evident from the above discussion, the matters raised by the statement of issues indicate that the
individual disagrees with the hearing officer’s opinion. However, that disagreement does not mitigate the
security concerns raised in the notification letter. Based on the entire record, in view of the individual’s
excessive indebtedness and financial delinquencies, his exercise of poor judgment, and his misuse of DOE
documents and deception in the car rental incident, I cannot conclude that a grant of access authorization
will not endanger the common defense and security and be clearly consistent with the national interest. 10
C.F.R. § 710.28(d).
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The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
notification letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 24, 1999

(1)In general, we require that an individual provide written evidence or testimony to corroborate his
assertions. Although the individual has corroborated his assertion that his wife has ongoing medical
problems, he has not corroborated his implicit assertion that medical insurance did not cover those
problems. For example, although the individual submitted a list of pharmacy invoices, there is nothing in
the record to indicate whether or not the individual received reimbursement for those charges. Similarly,
although the individual has maintained that his wife’s recurring health problems make employment for her
problematic, the individual has not explained why, over a ten year period, the family was unable to adjust
to having only one income.
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June 21, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing:January 28, 1999

Case Number:VSA-0229

This Opinion considers a request filed by XXXXXXX XXXXXXX (the Respondent) for review of a
determination issued by a Hearing Officer on December 22, 1998, under the regulations set forth in 10
C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility for Access to Classified
Matter or Special Nuclear Material.(1) Personnel Security Hearing, Case No. VSO-0229, 27 DOE ¶
82,787 (1998). For the reasons set forth below, I affirm the Hearing Officer's opinion in part, and find that
the Respondent's access authorization should not be restored.

The Hearing Officer I appointed in this matter was required to consider whether "the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.7(a). In his opinion, the Hearing Officer found (1) that the
Respondent illegally obtained and used methadone, which raised a security concern under 10 C.F.R. §
708.8(k) (Criterion K), and (2) that this use violated a promise that the Respondent had previously signed
to abstain from the use of illegal drugs (Drug Certification) which raised a security concern under 10
C.F.R. § 708.8(l) (Criterion L). The Hearing Officer further found that the Respondent had not mitigated
the security concerns raised by this conduct. Consequently, the Hearing Officer concluded that access
authorization should not be restored.

On January 28, 1999, the Respondent filed a notice requesting a review of the Hearing Officer's opinion.
Subsequently, on February 12, 1999, he filed a detailed statement specifying the matters he requested be
reviewed. The DOE Office of Safeguards and Security filed a response, stating that it concurred with the
recommendation of the Hearing Officer, and had no additional information to submit in this proceeding.

I. The Relevant Facts

In this case, the road to ruin was paved with good intentions. The Respondent is employed by the
protective (guard) force at a DOE facility. During a security investigation conducted in 1988, he revealed
that he had used marijuana as a youth. Illegal drug use is a serious security concern, and it is mentioned as
one to the types of conduct that can give rise to a security investigation. 10 C.F.R. §§ 710.8-.9. However,
while youthful use of illegal drugs does not necessarily prevent an individual from obtaining an access
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authorization, as is typically the case, the Respondent was asked pursuant to standard DOE policy to sign a
Drug Certification in which he promised to abstain from the use of illegal drugs in the future.

The Respondent maintains he had no problem adhering to this promise until he sustained two injuries to
his back in late 1992 and 1993. As a result of these injuries, he received prescriptions, both through his
personal physician and a walk-in clinic, for pain relievers. After using pain relievers for about a year, he
states that he recognized that he had become addicted. In an effort to wean himself of pain relievers, he
attended a methadone clinic for several years.(2) There, he received counseling and a daily maintenance
dose of methadone (20 mg.). The Respondent became dissatisfied with the methadone program because it
was not helping him to accomplish his goal of getting off drugs entirely. As a result, in the fall of 1996, he
asked the program to gradually reduce his daily dose of methadone. In December 1996, when his daily
dose had been reduced to 5 mg., the Respondent withdrew from the methadone program with the intention
of no longer using drugs.

That attempt was not successful. He discovered that he was still addicted. Instead of rejoining the
program, the Respondent obtained methadone (about 10 mg. per day) illegally from someone who had a
prescription for it. This continued for about a year. On January 12, 1998, the Respondent entered a drug
treatment facility. Since that date, the Respondent has not used drugs illegally. He completed an extensive
six week rehabilitation program, attends follow-up sessions at the treatment program, and attends AA (and
occasionally NA) meetings five to ten times a week. He obtained an AA sponsor soon after commencing
treatment. Moreover, he reported his admission to the treatment program to DOE.

At DOE's request the Respondent was evaluated by a consulting psychiatrist. The psychiatrist found that
he had a mild drug dependency:

This is a modest quantity and no significant history of escalating doses. Aspects of the typical
addict are missing, like buying opiates on the street, escalating doses, binges, or excessive use
that would render him in a drug state of mind. I would consider this a very mild degree of
opiates dependence. He is apparently dealing with the problem by working his program
through AA . . . .

Psychiatrist's Report at 3. It should be emphasized that neither the Respondent's use of legally- obtained
pain relievers nor his participation in the methadone program were cited in the Notification Letter as
security concerns. The DOE's concern arises from his illegal use of methadone when he failed in his
attempt to free himself of drugs entirely.

At the Hearing, the Respondent submitted substantial evidence intended to show that, except for his
serious lapse of judgment in obtaining methadone illegally, he is otherwise of excellent character,
exercises superior judgment, and has been an exemplary employee. The record indicates that during the
period that he was addicted to prescription pain relievers and methadone, he was twice cited for actions
that he took to help save the lives of individuals undergoing medical emergencies. At the Hearing, the
Respondent presented the testimony of 10 friends, supervisors, and coworkers (including the Chief of the
local Protective Force) and submitted affidavits from two more. The record also contains a petition in
support of the Respondent signed by 17 coworkers.

II. The Hearing Officer’s Opinion

The Hearing Officer noted that the Respondent's violation of the Drug Certification is a serious matter
because it violated the trust upon which the DOE security program is based. He also noted that the
Respondent's illegal use of methadone violated DOE's and his employer's drug policies. 27 DOE at 85,732.
Although the Hearing Officer was "unaware of any other act of untrustworthiness or unreliability" and
found that the Respondent "recognizes the seriousness and significance of his actions," he concluded that
the Respondent had not resolved the Criterion L security concerns raised by his disregard of the Drug
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Certification he had signed. Id.

With respect to the Respondent's methadone dependence, and the security concerns which arose under
Criterion K, the Hearing Officer took notice that a large number of security professionals had expressed
"complete confidence" in the Respondent's ability to safeguard classified information. Id. He also found
that the Respondent "is sincerely committed to obtaining the personal growth needed to avoid future drug
use." Id. However, the Hearing Officer found that the Respondent had not been abstinent long enough to
demonstrate that he was rehabilitated. In doing so, Hearing Officer examined the DOE psychiatrist's
assessment that the Respondent would need to show two years of abstinence to establish rehabilitation.
The Hearing Officer noted in this regard that in a number of other cases, psychiatrists had stated that one
year of abstinence was usually sufficient. He also referred to the DSM-IV, which noted that, generally, an
individual may be considered in "sustained remission" after twelve months of abstinence. Id. at 85,731.
Nonetheless, the Hearing Officer found that the ten months that had elapsed between the Respondent's last
use of methadone and the date of the Hearing was insufficient to demonstrate that he was rehabilitated. Id.
Accordingly, he was unable to conclude that the Respondent had mitigated the DOE's security concerns,
and he recommended that the Respondent's security clearance not be restored. Id. at 85,732-33.

III. Respondent's Contentions

The Respondent does not challenge any of the relevant facts presented above. His argument focuses upon
his work record and the extend of rehabilitation which has occurred. He cites the supporting testimony of
the witnesses in this proceeding, which include a number of his supervisors and co-workers. These are
individuals in the security field who work with the Respondent on a day-to-day basis and who know him
well. He notes that they consistently testified that they have never seen him do anything that would
endanger personnel, property, or the national security, and that they do not foresee him ever doing
something of that nature. They also testified that they would be comfortable working with the Respondent
if he is restored to full duty.

The Respondent also contends that he has demonstrated sufficient rehabilitation. He argues that the DOE
psychiatrist's assertion that two years abstinence is necessary to demonstrate rehabilitation does not give
any weight to the psychiatrist's own finding that the Respondent's degree of addiction was very mild. In
connection with this request for review, the Respondent submitted (i) an affidavit dated February 11,
1999, in which he states that he has not illegally used any drugs since he entered treatment in January
1998, and (ii) the results of a drug test administered on February 2, 1999, which were negative.

IV. Standard of Review

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988) (quoting Fed. R. Civ. P. 52(a)). See also Oglesbee v. Westinghouse
Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a hearing officer considers the
demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony and
other evidence. Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995).
Therefore, I will not ordinarily substitute my judgment for that of a Hearing Officer in such matters. Id.
However, the essential facts in the present case are not in dispute. Rather, the issue here is whether under
these facts, allowing the Respondent to hold a security clearance would endanger the national security.
This is a legal or policy question for which I need not give deference to the opinion of the Hearing
Officer.

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
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C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the Respondent.

V. Analysis

A. The Respondent's Methadone Addiction (Criterion K)

It is undisputed that the Respondent was addicted to methadone. Addictions of this type raise serious
security concerns, as they depend upon secrecy and may cause individuals to act contrary to the national
security.

The critical issue in this case, however, is whether the Respondent has demonstrated sufficient
rehabilitation. As noted above, the Respondent has not used drugs illegally since January 11, 1998. At that
time he entered an intensive six-week drug treatment program. He successfully completed that program.
Since then he has attended followup sessions at the treatment facility, but his primary source of support
has been AA. He promptly obtained a sponsor and has attended AA (and occasionally NA) meetings
regularly. He has remained drug free.

In his report, the consultant DOE psychiatrist who evaluated the Respondent indicated that the Respondent
is undergoing appropriate treatment and that his prognosis is good. Psychiatrist's Report at 3. However, he
stated that the Respondent would need two years of being drug free to demonstrate the he is rehabilitated.
Although he was not scheduled to testify, the psychiatrist was contacted by telephone during the hearing
and asked the basis for his finding that the Respondent would need to show two years of abstinence. He
stated that it was not based upon a individualized evaluation of the Respondent, but upon studies that show
that the longer a the period of abstinence, the lower the probability of relapse. According to the
psychiatrist, of former addicts who eventually relapse, 70 percent will do so within the first year and 95
percent will do so within the first two years. Transcript of Hearing at 79. As indicated above, in his
Opinion, the Hearing Officer questioned the psychiatrist's conclusion that two years of abstinence would
be necessary, noting that psychiatrists in other cases have found one year to be sufficient.

It is certainly true that the longer a former addict has gone since using drugs, the more likely that he will
remain drug free. However, I am troubled that the psychiatrist did not base his determination of what
constitutes rehabilitation upon his medical evaluation of the Respondent, but solely upon statistics showing
that the longer a former addict has gone without using drugs, the greater the chance of success. The
psychiatrist testified that while he may be more confident that some people may be more successful at
rehabilitation than others, he does not know of any reason why he would ever deviate from the two-year
standard. As the psychiatrist's determination was not based upon an individualized medical diagnosis of
the respondent , it would be equally reasonable for me to rely upon the opinions of other psychiatrists in
other cases that one year would constitute sufficient rehabilitation. Consequently, it is not entitled to the
same deference that would be due a medical finding. The psychiatrist, by focusing entirely upon general
statistics, was in essence deciding what is an acceptable degree of risk. That is a matter for DOE to decide.

Moreover, the circumstances surrounding Respondent's addiction include a number of factors that would
indicate a higher likelihood that the Respondent will remain drug free, and consequently, favor the use of a
shorter period of abstinence to demonstrate rehabilitation. These factors include:

The small amount of methadone the Respondent was consuming and the resulting "very mild degree
of opiates dependence." Psychiatrist's Report at 3.
The Respondent's addiction was not the result of intentional experimentation with recreational drugs,
but was an accidental consequence of his use of prescription pain relievers.
The Respondent's strong motivation to become and remain drug free. He obtained methadone
illegally only when his well-intentioned effort to end his methadone use failed. The record contains
substantial evidence that the Respondent is determined to keep off drugs of any sort.
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His full and active participation in an appropriate drug treatment program, including follow-up
participation in AA and NA. The psychiatrist found no problem with the Respondent relying upon
AA to a greater extent than NA.
A significant support network consisting of family, friends, and coworkers.

It would be inappropriate to accord major significance the psychiatrist's opinion regarding how long the
Respondent should remain abstinent, since it was not based upon a medical evaluation of the Respondent
and neither considered the factors outlined above nor provided any convincing explanation of why they
would not be relevant. Consequently, the Respondent might well be able to demonstrate rehabilitation with
less than two years abstinence.

However, ultimately the burden is on the individual to demonstrate that allowing him to hold a security
clearance would be consistent with the national interest. The Respondent has failed to satisfy that burden
with respect to his demonstration of rehabilitation. In particular he did not present testimony by the person
who was responsible for his treatment program or any other expert medical testimony that he has been
sufficiently rehabilitated. Consequently, while the Respondent has submitted substantial evidence of his
good character, and circumstances in this case indicate that he may have achieved rehabilitation, there is
no credible medical testimony on this issue. I am therefore unable to find that the Respondent has
established that he is rehabilitated.(3)

B. The Drug Certification (Criterion L)

As the Hearing Officer noted, violation of a promise to DOE to refrain from the illegal use of drugs is a
serious matter. It constitutes a violation of the trust upon which the DOE security program is based.
Persons who violate such an important promise are more likely to violate the rules governing the
safeguarding of classified information. 27 DOE at 85,732. Nonetheless, I find that the Hearing Officer did
not give sufficient consideration to the unusual circumstances of this case.

This is not a case like many others we have seen in which an individual violates a drug certification as a
result of peer pressure, or voluntarily takes drugs to get "high" or to mask some unpleasantness in his life.
The Respondent's illegal use of methadone was not recreational in nature, but was the result of legal use. It
is clear that this addiction troubled him deeply, and he violated the Certification only when he failed in his
effort to get off methadone. While I cannot condone the Respondent's lack of good judgment in procuring
methadone illegally instead of either returning to the methadone program or seeking other medical help,
the record indicates that in other matters the Respondent consistently exercises excellent judgment. It is
clear that the Respondent deeply regrets this lapse in judgment. Here the testimony of the Respondent's
witnesses is highly relevant. They consistently testified to his good character and reliability.

Moreover, it is also relevant that the Respondent voluntarily reported this lapse of judgment to DOE.
Unlike most such cases, DOE had no independent basis to suspect illegal drug use had taken place. Had
the individual not disclosed the situation, it is unlikely to have come to light. I find that the individual
acted with integrity when he told DOE of his illegal use of methadone, and that it indicates that he has
accepted responsibility for his actions. Personnel Security Hearing, Case No. VSO-0255, 27 DOE ¶
______ (April 26, 1999); Personnel Security Hearing, Case No. VSO-0242, 27 DOE ¶ 82,799 at 85,809
(1999). In this regard, a Memorandum in the file regarding the Respondent's request to be considered for
the EAPRO program(4) states:

Subject's violation of the DOE Drug Certification can be waived because he was a self-
referral. His illegal drug use was an addiction to a drug used in his treatment after becoming
addicted to a prescription drug. He informed DOE of his attempts at reformation and
rehabilitation without being the subject of any testing or inquiry.

Memorandum from Lead, Internal Security Team (October 23, 1998). I therefore find that the
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Respondent's violation of the Drug Certification was atypical of his normal character, and that, except for
his decision to obtain methadone illegally, the Respondent exercises excellent judgment. Under these
circumstances, I find that the Respondent has mitigated much of the security concern arising from his
violation of the Drug Certification. Nonetheless, I note that the Respondent's illegal use of methadone was
the result of a powerful addiction. Until he has demonstrated full rehabilitation from that addiction, there
is insufficient assurance that there will not be a repeat of this lack of judgment. Consequently, I do not
find sufficient evidence of rehabilitation at this time from the Criterion L charge.

VI. Conclusion

As discussed above, I find that the Respondent has not demonstrated that he is rehabilitated from his
methadone addiction. Consequently he has not mitigated the security concerns arising from his illegal use
of methadone. Similarly, while the Respondent has mitigated somewhat the security concerns arising from
his violation of the Drug Certification, he cannot be considered fully rehabilitated until he demonstrates
that he is free from the addiction that induced him to violate the certification. Accordingly, I cannot
conclude that a grant of access authorization would be clearly consistent with the national interest. 10
C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Respondent’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the Respondent in writing
of the final determination, and provide a copy of the present opinion. Copies of the correspondence shall
be provided to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other
party. In the event of an adverse determination, the correspondence shall indicate findings by the Director,
Office of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 21, 1999

(1)”As the title indicates, these regulations specify both the criteria and the procedures for determining
eligibility for access to classified matter or special nuclear material. The administrative determination that
an respondent is eligible for access to classified matter or special nuclear material is referred to as an
“access authorization” or a “security clearance.”

(2)There is some discrepancy regarding the dates. In the PSI, the Respondent indicated that he had injured
his back in 1994 and had attended the methadone program for about one year, while the DOE Psychiatrist
reported that he injured his back in 1992 and he attended the program for about three years. The
respondent also indicated in his testimony that he attended the program for three years. These
discrepancies are not material to this decision.

(3)In Review proceedings, we consider the record at the time that the Hearing Officer issued his
determination. New evidence, including the passage of an additional period of abstinence to demonstrate
rehabilitation, is not considered. Consequently, while the Respondent may well, in view of the additional
passage of time, have achieved rehabilitation in this case, it does not affect the present determination.
Instead, evidence of rehabilitation occurring after the Hearing Officer issued his determination can be
considered pursuant to a request for reconsideration under 10 C.F.R. § 210.31. Any such request for
reconsideration should include a report of a medical evaluation of the Respondent that establishes that he
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has been rehabilitated.

(4)EAPRO is a program that allows individuals with substance abuse problems to retain their security
clearances while undergoing rehabilitation.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

May 3, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: February 23, 1999

Case Number: VSA-0230

This determination considers a Request for Review and Statement of Issues filed by the Office of Security
Affairs (OSA) of the Department of Energy, concerning the eligibility of XXXXXXXXXXX (hereinafter
referred to as the individual) to hold an access authorization. (1) The Department of Energy (DOE)
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0230), 27 DOE ¶ 82,789 (1999). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend her access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within subsections J and H of 10 C.F.R. § 710.8 (Criteria J and H).

Criterion J covers information that shows that an individual drinks habitually to excess or has been
diagnosed as alcohol dependent or as suffering from alcohol abuse. To support this charge, the
Notification Letter states in part that the individual admits having one or two alcoholic drinks every other
day; had two arrests for Driving Under the Influence of Alcohol (DUI), one in 1997 and one
approximately 15 years earlier; and was diagnosed by a DOE consultant psychiatrist (DOE psychiatrist) as
suffering from “Alcohol Abuse/Dependence.”

Criterion H covers information that an individual has an illness or mental condition which in the opinion
of a board-certified psychiatrist causes or may cause a significant defect in judgment or reliability.
According to the Notification Letter, the DOE psychiatrist diagnosed the individual as suffering from a
narcissistic personality disorder (moderate).

A hearing was convened in order to allow the individual to resolve the doubt regarding her continued
eligibility for access authorization. Four witnesses testified at the hearing: the DOE psychiatrist, the
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individual, the individual’s personal internist and the individual’s supervisor.

Based upon the testimony at the hearing and other evidence presented in this case, the Hearing Officer
issued an Opinion determining that the individual’s access authorization should be restored.

With respect to the security concerns regarding alcohol abuse/dependence, the Hearing Officer considered
the testimony of the individual’s internist who stated that he did not believe that the individual consumed
alcohol in excessive amounts. He found that testimony to be more persuasive than the views of the DOE
psychiatrist. The Hearing Officer found no recurring pattern of conduct that would support the
abuse/dependence diagnosis.

In considering the diagnosis of a narcissistic personality disorder (Criterion H), the Hearing Officer
pointed out that the DOE psychiatrist believed that the individual’s narcissistic personality disorder did not
adversely affect her judgment and reliability, except to the extent that it made her resistant to treatment for
her “alcohol abuse and dependence.” Transcript of Personnel Security Hearing (hereinafter Tr.) at 27. The
Hearing Officer concluded that this disorder did not constitute a security risk.

Accordingly, he determined that the individual does not suffer from any condition related to Criterion H or
J. He therefore recommended that the individual’s access authorization be restored.

II. Statement of Issues and Response

In its Statement of Issues, the OSA asserts that in reaching a determination regarding Criterion J, the
Hearing Officer gave undue weight to the testimony of the individual’s internist. The OSA contends that
the DOE psychiatrist’s opinion was entitled to greater weight because he was able to administer superior
diagnostic measures and further because the individual’s internist did not make a diagnosis based on an
evaluation of the individual’s mental/emotional status. (2)

In her Response, the individual argues that her internist is indeed qualified to render an expert opinion with
regard to whether she has an alcohol abuse/dependence problem, because he has known her for ten years
and sees her regularly. The individual further points out that her supervisor testified that she had not
observed that the individual had problems at work related to alcohol use. Finally, the individual contends
that two DUIs 15 years apart do not support a diagnosis of alcohol abuse/dependence.

III. Analysis

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996).

As discussed below, in the present case, I find that the Hearing Officer committed an error by according
undue weight to the testimony of the individual’s internist. After according what I consider to be
appropriate weight to the testimony of the DOE psychiatrist and the individual’s internist, I find that the
individual’s access authorization should not be restored.

My conclusion is based on undisputed evidence in the record regarding the individual’s conduct, including
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the DUI, her own testimony about her alcohol consumption, and on the DOE psychiatrist’s report and his
testimony about the individual. I shall explain this in detail later. First, however, I must express certain
reservations about the record in this case. There were some weaknesses in the evaluation and testimony
provided by the DOE psychiatrist. For example, I find that the basis of his diagnosis of “alcohol
abuse/dependence” is unclear. Alcohol abuse and dependence are terms used in Criterion J. They are also
medical terms, which are defined in the Diagnostic and Statistical Manual- IV of Mental Disorders of the
American Psychiatric Association (4th ed. 1994)(DSM-IV). In these personnel security administrative
review cases, when medical experts have referred to “alcohol abuse” and “alcohol dependence,” they
frequently are referring to substance abuse and dependence, as those terms are used in the DSM. E.g.,
Personnel Security Hearing (Case No. VSO-0120), 26 DOE ¶ 82,772 (1997).

According to the DSM-IV, the criteria for substance abuse cover a pattern of use that, within a 12 month
period, results in:

(1) a recurrent failure to fulfill work, school or home obligations; (2) recurrent substance use in physically
dangerous situations (3) recurrent substance-related legal problems or (4) continued use despite persistent
social or interpersonal problems caused by use of the substance.

See DSM-IV at 182-3.

The DSM-IV defines substance dependence as a maladaptive pattern of substance use, leading to
clinically significant impairment or distress, as manifested by three (or more) of the following occurring at
any time in the same 12-month period:

(1) tolerance; (2) withdrawal; (3) the substance is often taken in larger amounts or over a longer period
than was intended; (4) a persistent desire or unsuccessful efforts to cut down or control substance abuse;
(5) a great deal of time spent in activities necessary to obtain the substance, use the substance, or recover
from its effects; (6) important social, occupational or recreational activities are given up or reduced
because of substance use; (7) the substance use is continued despite knowledge of having a persistent
recurrent physical or psychological problem that is likely to have been caused or exacerbated by the
substance.

See DSM-IV at 181.

The evidence in this case does not on its face suggest that the individual meets the DSM-IV criteria for
substance abuse or substance dependence referred to above. There is no evidence that within a 12 month
period the individual has had recurring legal, social, occupational or personal difficulties like those set
forth in the substance abuse section of the DSM. There is further no evidence of tolerance, withdrawal or
difficulties associated with increased use, as enunciated in the substance dependence section of the DSM.

The DOE psychiatrist did not refer to the DSM either in his report evaluating this individual or in his
testimony at the hearing. He did not provide any other recognized scientific or medical reference point for
his conclusion that this individual is “alcohol abuse/dependent.” At the hearing, in an interchange between
the DOE counsel and the DOE psychiatrist, the psychiatrist explained his diagnosis in the following
manner:

Q Just again to summarize, what are the factors that led you to the alcohol abuse and dependence
diagnosis?

A I think that her regular consumption of alcohol to excess, the fact that it has led to two DUI arrests and
that she has times in which she is fuzzy or does not clearly recall the events of the night before when she
was drinking. So it has affected her within the legal system and I think the amount that she is drinking will
affect her eventually medically, if it has not already.

Tr. at 17.
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This very general explanation was not supported by particularly convincing evidence. For example, while
the DOE psychiatrist believed that the individual minimized the amount of alcohol she consumes, he did
not express what he thought her true consumption amount to be or the basis for that conclusion. Tr. at 31.

In support of his opinion that the individual is alcohol abuse/dependent, the DOE psychiatrist offered his
belief that the individual was inconsistent and untruthful about several important relevant matters during
the evaluation. He stated that the psychological tests that he administered showed evasion. He indicated
that inconsistency and evasion of the truth are signs of alcohol problems. Tr. at 36, 38, 41. One example of
an evasion that the DOE psychiatrist described involved whether or not the individual’s family was critical
of her alcohol drinking habits. The DOE psychiatrist did not believe the individual’s assertion that her
family had not criticized her in this regard. However, he provided no support for his doubts, other than his
general view that he believed her to be evasive. He pointed out as an inconsistency that the individual
agreed with her sister’s statement that alcohol is “bad for you,” yet she nevertheless continued to consume
it. Tr. at 36. This does not strongly establish a significant inconsistency in the individual’s version of her
pattern of alcohol use.

The DOE psychiatrist also believed that the individual’s statement that she had a “fuzzy” recollection after
drinking, was an indication of an alcohol problem. However, other than the night of her second DUI, he
had not elicited any specific times from the individual when this “fuzziness” had occurred. Tr. at 48.

The DOE psychiatrist also pointed out that the individual had experienced a legal problem associated with
the second DUI, and stated that the DUI has taken her “off the job and meets one of the major criteria for
determining alcohol dependence problems.” Tr. at 46. In this, the DOE psychiatrist seems to be making a
general reference to one of the DSM criteria for substance abuse, rather than dependence. However, this
criterion requires “recurrent substance use resulting in. . . repeated absences or poor work performance
related to substance abuse.” DSM-IV at 182, Criterion A(1). The record does not support alcohol use to
that degree.

Overall, I am not totally satisfied with the foundation for the DOE psychiatrist’s position in this case. The
support for his evaluation should have been more thoroughly developed in the pre- hearing phase of this
proceeding and more fully probed at the hearing itself. At a minimum, the DOE psychiatrist should have
been asked to testify about his definition of “alcohol abuse/dependence” as applied in this case, and how
the individual’s behavior met the standard he adopted.

However, even though the DOE psychiatrist failed to provide a meticulously developed articulation of the
individual’s alcohol consumption problems pursuant to Criterion J, this certainly does not mean that the
individual is automatically entitled to an access authorization. See Personnel Security Review (Case No.
VSA-0164), 27 DOE ¶ 83,006 (1998). Once a cognizable security concern regarding use of alcohol is
raised by the DOE, it is the obligation of the affected individual to mitigate that concern. See Personnel
Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001 (1996).

In the instant case, despite the weaknesses of the DOE psychiatrist’s evaluation, the individual was clearly
on notice of the precise nature of the DOE’s concern. It was evident from the Notification Letter that the
concern related to excessive use of alcohol by the individual. Based on the witnesses that she brought
forward in this case, it is also evident that the individual clearly understood the type of information that
was required to mitigate that concern. As stated above, she brought forward her internist and her
supervisor, who discussed their knowledge of her alcohol consumption. Both witnesses supported the
individual’s general position that she does not have any problems associated with alcohol use. Thus,
although there were weaknesses in the DOE psychiatrist’s testimony, and in the development of the
evidence in this case, I do not believe that the individual was prejudiced or impeded in any meaningful
way in her ability to mitigate the DOE’s concerns.

After reviewing the evidence that the individual has offered, I cannot find that she has mitigated the
DOE’s concerns. As an initial matter, the testimony of the individual’s internist was insubstantial. He
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stated that he has known the individual for ten years, has treated her on a regular basis for that period,
believes that she is candid with him, and has never seen any symptoms of alcohol related problems. Tr. at
73, 75, 78, 81. He indicated that he has also been with the individual in social situations and has not
observed her using alcohol in excessive amounts. Tr. at 77-78.

This testimony is simply not sufficient to mitigate the security concerns raised here. I note that the
individual’s internist indicated that he had not reviewed the evaluation letter of the DOE psychiatrist. Tr.
at 81. Thus, he was not sufficiently knowledgeable to discuss and reply to the psychiatrist’s conclusions.
He indicated that he had not performed an in-depth diagnosis using clinical psychological tests. Id.
Further, although the internist stated that during a recent office visit he and the individual “talked about
alcohol,” he did not indicate specifically what they discussed, whether he asked the individual about her
alcohol use and what the individual herself had to say about this issue. Tr. at 75. There is no evidence that
he posed the same types of detailed questions about alcohol use that a DOE consultant psychiatrist
typically asks in such interviews. This was the very type of evidence which was well within the
individual’s ability to elicit from her internist, if he were knowledgeable about these matters.

In fact, the individual should have retained an expert in matters of alcohol abuse to evaluate her and
provide an informed and impartial opinion on this issue. (3) The individual’s internist is not an expert in
the area of alcohol abuse. Even if the internist had conducted an in-depth examination, given the
individual’s long-term relationship with the internist, which included social as well as professional
contacts, I do not believe the internist’s testimony is entitled to the weight normally accorded to the
testimony of an impartial medical witness in these proceedings. Moreover, since alcoholism is not a field
of practice in which he specializes, his opinion lacks the special significance which an expert’s opinion is
entitled to receive. I therefore believe it was erroneous for the Hearing Officer to express considerable
confidence in the internist’s view that the individual in this case has no alcohol-related problems.

In view of these limitations, the testimony of the individual’s internist should have been accorded no more
weight than that of an ordinary character witness. I therefore find an error in the Hearing Officer’s
determination that the individual’s internist was as qualified as the DOE psychiatrist to render an expert
opinion on the individual’s pattern of alcohol use. (4)

The testimony of the other character witness offered by the individual was not significant. The individual’s
supervisor testified that she did not believe that the individual had any problems related to alcohol
consumption. (5) However, the individual’s supervisor did not seem to have regular contact with the
individual outside the workplace, and only saw her periodically in social situations in which the individual
consumed alcohol. She did not indicate the frequency of these periodic gatherings, but the testimony
suggests that they were not common occurrences. She did not seem to be knowledgeable about the
individual’s private use of alcohol. Thus, she was not able to offer significant testimony about the
individual’s alcohol consumption patterns, including daily use.

The individual testified about her own day-to-day alcohol use. However, while such testimony is useful
and important, in and of itself it is not sufficient. On such a critical point, an individual whose eligibility
for a clearance is being reviewed has too much self interest at stake to be considered a reliable or impartial
witness. We therefore expect some independent corroboration on this key point. Personnel Security
Hearing (Case No. VSO-0219), 27 DOE ¶ 82,779 (1998). In this regard, the individual did not bring in the
very witnesses who would be in an especially good position to discuss her use of alcohol on a day-to- day
basis: her family and her fiancé. These individuals would also have been able to testify under oath about
whether they believe that she regularly consumes alcohol to excess, and whether they believe alcohol
consumption poses any problems for her.

Given the DOE psychiatrist’s report, and the DUI in 1997, it should be been obvious to the individual that
this is an area of critical concern. It was particularly important that this testimony be introduced to rebut
negative inferences that tend to follow from the individual’s own statements. The individual noted that she
occasionally becomes moderately intoxicated, which she explained would be after about four alcohol
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drinks. Personnel Security Hearing (Case No. VSO-0230), 27 DOE at 85,741. During 1997, when the
arrest for driving under the influence occurred, her statements tend to indicate that she drank to the point
of intoxication more than once, and possibly as often as four times. She drove a car under these
circumstances at least once in 1997, and whether she drove more often while drunk is unclear.

In view of the above, I find that the evidence brought forth by this individual was not sufficient to mitigate
the DOE’s security concerns associated with excessive use of alcohol.

IV. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: May 3, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. §710.5.

(2)The OSA did not state any objection to the Hearing Officer’s finding with respect to Criterion H.

(3)The Hearing Officer urged the individual to obtain the evaluation of an independent psychiatrist on this
issue. Memorandum of September 22, 1998 Telephone Conversation.

(4)This is not to say that the testimony of an individual’s own internist regarding alcohol use may never
be accorded expert status. For example, if that physician had specifically performed an in-depth evaluation
of the individual’s alcohol use, it would not necessarily be erroneous for a Hearing Officer to disregard
the long term relationship and give that evaluation greater weight than I am willing to accord the
testimony of the internist in this case.

(5)There is no indication that the individual ever used alcohol while on the job, or was absent from work
due to alcohol use. The individual’s supervisor stated that she trusts the individual’s work and that the
absentee rate for this individual is average. Tr. at 90.
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June 8, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: April 7, 1999

Case Number: VSA-0238

This determination considers a Request for Review and Statement of Issues filed by XXXXXXXXXXX
(hereinafter “the individual”) concerning his eligibility to hold an access authorization. (1) The
Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0238), 27 DOE ¶ 82,796 (1999). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8(l) (Criterion L).

Criterion L covers information that shows that an individual has engaged in unusual conduct or is subject
to circumstances which tend to show that he is not honest, reliable or trustworthy; or which furnishes
reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause
him to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). To support this
charge, the Notification Letter stated that a DOE Office of Inspector General Report (OIG Report) (DOE
Exh. 7) determined that (i) the individual submitted 23 fraudulent travel vouchers and received at least
$8,868.35 to which he was not entitled; (ii) the individual stole a government- owned laptop computer
valued at $2,500; (iii) the individual received $481.00 as a reimbursement for the unused portion of his
monthly utility deposit to which he was not entitled. The Notification Letter also indicates that during a
Personnel Security Interview (PSI), the individual admitted that (i) he owed his former employer at least
$3,000 for payments he received from submitting incorrect travel vouchers and claiming mileage for use
of his personal vehicle; (ii) he made no attempt to make restitution for the money he owed his former
employer; and (iii) he did not return a laptop computer at his former employer's request, but waited until
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DOE Office of Inspector General agents recovered it from him.

A hearing was convened in order to allow the individual to resolve the doubt regarding his continued
eligibility for access authorization. Six witnesses testified at the hearing: a DOE security specialist, four
persons who worked with the individual and the individual, himself.

Based upon the testimony at the hearing and other evidence presented in this case, the Hearing Officer
issued an Opinion determining that the individual’s access authorization should not be restored. In the
Opinion, the Hearing Officer recognized that the individual and his former employer had reached an
agreement regarding the travel debts in which the individual paid his former employer $6,500 to settle a
lawsuit regarding the disagreement over expenses. The Hearing Officer found that while the individual
acknowledged the debt to his employer, his inaction for several years in resolving that debt constituted
irresponsibility. He found that the individual acted negligently in filling out his travel vouchers. He found
that the individual’s failure to promptly return his employer’s laptop computer, and his delay in resolving
the monetary dispute with his employer, collectively demonstrated that the individual is not honest,
reliable or trustworthy. The Hearing Officer concluded that the individual’s behavior constituted a security
concern under Criterion L. Accordingly, the Hearing Officer recommended that the individual’s access
authorization not be restored.

II. Statement of Issues and Response

In his Statement of Issues, the individual raises four matters for me to consider: (i) whether the regulations
applicable to this proceeding fail to accord him justice and fairness; (ii) whether the Hearing Officer
correctly decided that the individual was negligent in filling out travel vouchers; (iii) new evidence that
purportedly sheds light on the settlement agreement reached by the individual and his former employer;
and (iv) whether the Hearing Officer correctly found that the individual was irresponsible because he made
no effort to repay his former employer for the improperly received travel reimbursements until a final
settlement was reached two days before the hearing.

In its Response, Office of Security Affairs states that it does not wish to submit any additional information
in this case.

III. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

IV. Analysis

A. Justice and Fairness

The individual fist claims that he has been denied the “fundamental right to confront his accusers.”
Specifically, he claims that he was only permitted a one-hour interview with the auditor who provided the
basis for the OIG Report. I see no unfairness here. In fact, the individual was obviously able to confront
this important potential witness, since a one-hour interview admittedly took place. The individual has not
stated why this one-hour time frame was insufficient, how much more time was necessary, what questions
he was unable to pose, and what information he was unable to obtain because of limited time. This
allegation is vague and unsubstantiated. I see no unfairness to the individual with respect to the ability to
question a witness.
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The individual also claims that the DOE acted unfairly by circumventing the criminal and civil justice
systems, in which the Agency would have the burden of proof, and proceeding instead under Part 710, in
which the burden of proof is shifted to the individual. I see nothing improper here. In this proceeding the
DOE is not attempting to impose any criminal or civil liability on the individual. It is simply engaged in
an administrative review of this individual’s fitness to maintain access authorization. Accordingly, the
DOE is not circumventing criminal and civil burdens of proof. Rather, these burdens are irrelevant in a
proceeding under Part 710. It is perfectly appropriate for the DOE to make the assessment of whether this
individual is entitled to retain his access authorization under the procedures set forth in 10 C.F.R. Part 710.

In this regard, as we have repeatedly noted in these personnel security administrative review cases, the
burdens of proof that adhere in a criminal or civil proceeding do not apply in these personnel security
proceedings. Because holding access authorization is not a right, it is the obligation of the affected
individual to bring forth evidence to establish that he is entitled to access authorization. Personnel Security
Review (Case No. VSA- 0087), 26 DOE ¶ 83,011 (1996). Accordingly, it is entirely proper to expect the
individual in this case to bring forth evidence establish that he is entitled to maintain his access
authorization.

B. Negligence in Filling Out Travel Vouchers

The Statement of Issues challenges the Hearing Officer’s conclusion

that the individual was negligent in filling out the travel vouchers. The Statement of Issues contends that
this standard is overly harsh, and at most this individual negligently violated company policy, not a law.
The Statement of Issues suggests that this minimal negligence should be forgiven.

In his Opinion, the Hearing Officer noted that the individual readily acknowledged mistakes in his travel
vouchers, but claimed that there was no training in how to fill out the vouchers, and asserted that the travel
rules were complex. Based on these factors, the Hearing Officer concluded that although he was
“somewhat suspicious of the individual’s motives concerning his numerous incorrectly filled out travel
vouchers,” he believed that the individual “probably acted in good faith” and decided to “give the
individual the benefit of the doubt regarding his intent in filling out the travel vouchers.” He therefore
concluded that “the individual acted negligently” in filling out the vouchers. He gave as examples of the
individual’s negligence: (i) claiming reimbursement for mileage expenses from two locations for the same
time period; (ii) allowing his secretary to sign his name to travel vouchers; and (iii) failing to scrutinize his
expense reports before signing and submitting them.

The Hearing Officer did not apply the correct standard. It is by now well established that once the DOE
raises a cognizable concern regarding an individual’s eligibility for access authorization, the individual
must come forward and address the derogatory information. The individual must demonstrate that
restoring his access authorization “would be clearly consistent with the national interest.” 10 C.F.R. §
710.7(a). E.g., Personnel Security Hearing (Case No. VSO-0166), 27 DOE ¶ 82,754 (1998). If the DOE
brings forth evidence indicating that an individual has provided untruthful information, and the
individual’s position is that the falsehood was unintentional, the burden is on that individual to show that
he was not intentionally dishonest.(2) In this case, the Hearing Officer stated that he was “somewhat
suspicious of the individual’s motives.” It was an error to give the individual “the benefit of the doubt,”
and thereby conclude that the inaccurate information was negligently provided.

In fact, in this case the individual did not bring forward even a shred of useful evidence to establish that he
did not intentionally deceive his employer. The Hearing Officer pointed to several actions taken by the
individual, which in his view established negligence: the individual allowed his secretary to sign his
vouchers; he claimed duplicate mileage expenses; he did not always scrutinize his expense reports before
submitting them. While these actions might be some evidence of negligence, standing alone, they are
insufficient to establish negligence. They could be advanced with equal vigor by someone who had

file:///cases/security/vsa0087.htm
file:///cases/security/vsa0087.htm
file:///cases/security/vso0166.htm


Case No. VSA-0238 (OHA June 8, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0238.htm[11/29/2012 1:31:12 PM]

intended to violate the travel rules all along. In fact, these actions do not preclude a finding of intentional
deceit by the individual, particularly the claims for duplicate mileage. Indeed, there is no evidence in the
record from the individual to show that the incorrect claims were negligent rather than unintentional. His
claims that there was inadequate training and that the travel rules were complex were just that--only
claims.

A single example will suffice to elucidate this point. The record in this case indicates that the individual
was asked by his employer if he wished to undertake a temporary assignment at a DOE site located
several thousand miles from his regular work location. This reassignment was to last for one year. The
individual moved out to the new site. However, instead of finding lodging in the town where the work site
was located, he rented an apartment in a town about 40 miles away. The per diem allowance for meals was
somewhat higher in this town, and the individual consistently claimed that higher allowance. He also
claimed mileage reimbursement of $22 per day for his travel back and forth between his work site and his
lodging site. The reimbursement that the individual received for the excess meal allowance and mileage
was more than $5,000.

The individual knew that he was expected to reside in the town where he was assigned to work. He
admitted that he looked for lodging in that town, but stated that nothing suitable was available. Transcript
of Personnel Security Hearing (hereinafter Tr.) at 160. See also Transcript of Personnel Security Interview
(hereinafter PSI Tr.) at 17. He therefore asserts that he was justified in settling in the town that was 40
miles away. Tr. at 155. The individual also alleges that his employer’s travel rules were complex and that
he was not given any training in how to fill out travel vouchers. Tr. at 103, 106. These attempted
explanations in and of themselves do not satisfy the individual’s burden of showing that his requests for
excessive reimbursement were unintentional.

First, the individual has brought forward no evidence to support any of these assertions. He has not shown
that there was no suitable housing at his new work site. Further, even if there were no housing at the work
site, he has not demonstrated that, without his employer’s approval, he was entitled to reimbursement at
the higher rates which applied to the site he selected. (3) See PSI Tr. at 22.

In addition, the individual has not pointed to any travel regulation issued by his employer that would
support his position that the rules were complex or confusing. He has not brought forward any evidence
suggesting that a reasonable person could have misunderstood the travel provisions at issue here. (4)

The burden in this case is clearly on the individual to show the truthfulness and legitimacy of his position.
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001 (1996). In the absence of any
corroboration whatsoever for the individual’s claims, I must conclude that the requests for excessive travel
reimbursements were intentional.

Accordingly, I do not agree with the Hearing Officer’s conclusion that the inaccuracies in the individual’s
travel vouchers were negligently provided. I will therefore give no further consideration to the arguments
made in the Statement of Issues to the effect that the provision of incorrect information by the individual
barely rises to the level of negligence and should therefore be overlooked.

C. Consideration of New Evidence

The individual requests that I consider several pieces of new evidence. See 10 C.F.R. § 710.29(b)(2). This
evidence includes (i) a letter dated December 21, 1998, written by the individual’s attorney to the attorney
for the individual’s employer; and (ii) a letter from the individual’s employer to the individual’s attorney
enclosing a copy of the complaint filed against the individual in a state court, demanding return of excess
travel monies and (iii) a civil warrant dated February 22, 1999, summoning the individual to appear in
court regarding that lawsuit.

The individual points out that the Hearing Officer noted that the individual only settled the travel
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reimbursement matter with his employer two days before the hearing. The individual claims that the
Hearing Officer improperly concluded from this eleventh-hour settlement that the individual only entered
the settlement so that the reimbursement issues would be resolved before the commencement of the
hearing. The individual contends that the new evidence shows that he was the moving force behind the
settlement and that settlement was only possible once his former employer actually instituted the lawsuit.

As an initial matter, I certainly do not agree with the individual’s line of reasoning. I fail to see why he
was unable to settle this matter prior to the filing of a complaint by his former employer. In any event, I
find the fact that the individual eventually settled his differences with his employer by payment of $6,500
does not support the individual’s position that he is entitled to maintain his access authorization. The act of
settling this matter does not resolve the issue with which the DOE is primarily concerned, which is
whether the individual intentionally provided inaccurate information in connection with travel
reimbursements. Accordingly, I find that the new evidence provided by the individual does not convince
me to alter the result in this case. As discussed above, I find that the individual has not shown that the
request for excess reimbursement was not intentional. The settlement agreement itself does not exonerate
the individual of blame in filing the requests for excessive reimbursement. Accordingly, the issues
surrounding the timing and the motivation of the settlement agreement, and even the existence of the
settlement agreement itself, are not determinative.

D. There Was No Fixed Debt Owed By The Individual

The Statement of Issues also argues that until the individual and his employer reached the settlement
agreement, there was no judgment that obligated the individual to make any reimbursement to his former
employer. The Statement of Issues contends that it was therefore proper for the individual not to repay any
of the debt until there was final agreement on the exact amount owed.

This is sophistry. I am certainly not convinced that the individual had no legal obligation to reimburse his
employer in the absence of a judgment or settlement agreement. In any event, as I have repeatedly made
clear, the central issue in this case is whether the individual intentionally requested excessive travel
reimbursements. As discussed above, the individual failed to establish that he did not intentionally request
excessive reimbursement. The contention raised in the Statement of Issues, that there was no unreasonable
delay in making the repayment, is irrelevant to this key point. The fact that this individual was willing to
repay the excess monies he received, once the amount was reduced to a sum certain through a settlement
agreement, does nothing to convince me that this individual is honest and can be trusted.

V. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay
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Director

Office of Hearings and Appeals

Date: June 8, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. §710.5.

(2)In many cases, security concerns about an individual’s honesty are dealt with under 10 C.F.R. §
710.8(f), which refers to falsification of information regarding eligibility for access authorization. In order
to mitigate the security concern raised by the derogatory information, the individual must bring forward
evidence. For example, the individual may show that the inaccuracy was unintentional. Personnel Security
Review (VSA-0185), 27 DOE ¶ 83,011 (1998). I find that in a case under Criterion L involving
untruthfulness, this same requirement should apply, i.e., that in order to mitigate the security concern
associated with a dishonest filing, the individual must show that the untruth was not intentional.

(3)The individual could certainly live at the site he selected. He was simply not entitled, on the stated
facts, to receive the higher travel allowances that are associated with that town.

(4)There was some general testimony from one of the individual’s witnesses that the company’s travel
rules were complex, but not confusing. Tr. at 134. This witness made no specific reference to any rule that
was “complex,” and his testimony provides no support for the individual’s position that he could not
understand the rules.
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June 25, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:April 5, 1999

Case Number: VSA-0241

On April 5, 1999, XXXXXXXXXXX (hereinafter the individual) filed a Request for Review of a Hearing
Officer’s Opinion concerning his eligibility to retain a Department of Energy (DOE) access authorization
under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.” The DOE office having
responsibility for the individual’s place of employment suspended the individual’s access authorization
pursuant to the provisions of Part 710. Pursuant to the individual’s request, an Office of Hearings and
Appeals Hearing Officer convened a hearing. Subsequently, on February 26, 1999, the Hearing Officer
issued an Opinion recommending that the Director of the DOE’s Office of Security Affairs not restore the
individual’s access authorization. Personnel Security Hearing (VSO-241), 27 DOE ¶ 82,794 (1999)
(February 26 Opinion). The individual filed his Request for Review of the Hearing Officer’s opinion
pursuant to 10 C.F.R. § 710.28. On April 15, 1999, the individual filed a Statement of Issues that he asked
me to consider in my review. Finally, on May 4, 1999, the Director of the DOE’s Office of Safeguards
and Security notified me that his Office would not file a response to the Statement of Issues. Accordingly,
I closed the administrative record on May 4, 1999, and will now consider the individual’s Statement of
Issues.

I. Background

The facts leading to the suspension of the individual’s security clearance fall into the category of
unreliability and financial irresponsibility, which is derogatory information as described at 10 C.F.R. §
710.8(l) (hereinafter Criterion L). According to a letter informing the individual of these concerns and
outlining the details of the allegations concerning Criterion L (the Notification Letter), the individual
declared bankruptcy twice in eight years, in 1990 and 1998. The Notification Letter asserted further that
rather than paying for government travel expenses charged on his government- issued travel charge card,
the individual used money received as reimbursement for the travel expenses to pay for personal items,
such as gasoline and groceries. This practice contributed to an outstanding balance on this credit card of
$7,194, which was included in the 1998 bankruptcy. The Notification Letter also indicated that the
individual charged to his government credit card restaurant meals for his family and a personal motel stay.
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Upon learning of the Criterion L security concern, the DOE office suspended the individual’s access
authorization. The DOE office followed this access authorization suspension with its issuance to the
individual of the Notification Letter. Pursuant to the Part 710 regulations cited in the Notification Letter,
the individual requested a hearing before an Office of Hearings and Appeals Hearing Officer. Following
her appointment, the Hearing Officer convened the requested hearing. On February 26, 1999, the Hearing
Officer issued her opinion recommending that the DOE’s Office of Security Affairs not restore the
individual’s access authorization.

II. The Hearing Officer’s Opinion and Testimony at the Hearing

A. Use of the Credit Card for Personal Matters

Based on the individual's use of a government-issued credit card to charge personal expenses, use of
government reimbursement monies to pay personal expenses rather than to pay government travel
expenses, and declaration of bankruptcy in 1990 and 1998, the Hearing Officer found that the DOE office
properly invoked Criterion L in suspending the individual’s access authorization. The individual stated that
he knew it was improper to use the government-issued credit card for purposes not related to government
travel; nevertheless, he admitted that he used that card on 12 occasions to purchase restaurant meals for
himself and his family in his hometown. Transcript of Personnel Security Hearing (hereinafter Tr.) at 119-
120; see also Transcript of Personnel Security Interview (hereinafter PSI Tr.) at 66. The individual
explained that he had to charge those meals because he had no money to feed his family. In addition, he
admittedly used the card to charge for three or four nights in a motel in his hometown. Tr. at 104; PSI Tr.
at 41, 43. This stay was also not related to government business: the individual testified that he had an
argument with his wife, and in order to keep his temper under control, he decided to leave home and stay
in a motel. He testified that he was intent upon leaving the situation “so that it did not explode.” Tr. at
112. Since he allegedly had no cash or personal credit available to pay for the meals and the motel stay, he
contended that he needed to use the government card.

The Hearing Officer found that these explanations did not mitigate the security concern. Specifically, she
found that the individual's motives did not justify departure from adherence to established rules enacted
specifically to regulate the very conduct in which he engaged. Needing additional funds for the ordinary
expenses related to supporting one's family did not constitute an acceptable basis for disregarding those
rules.

The Hearing Officer also had a concern that in a time of family stress, the individual's reaction was to
resort to a solution that violated the rules, rather than one that did not involve improper use of the credit
card. The Hearing Officer believed that when the individual used his government credit card for personal
expenses, he did not appear to reflect seriously upon what other appropriate options might exist and that
this gave rise to a further concern about the individual's overall reliability and trustworthiness in adverse
circumstances.

The Hearing Officer found that since the individual’s access authorization had been suspended for only a
few months prior to the hearing and he had not recently been assigned to any duties requiring travel, the
individual had not shown that he was able to maintain a sufficient and stable bank account to draw on.
Thus, the Hearing Officer could not assess whether his proposal to pay for his travel expenses with his
own funds, rather than use a government credit card, was practicable. Moreover,

the Hearing Officer believed that the individual's statement of his intentions to use his own funds while on
government travel did not resolve the concern related to the individual's repeated improper personal use of
the card, since the individual had developed a pattern of using the card whenever he found himself in a
difficult situation.

B. Bankruptcy
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The individual offered three explanations for the financial downturn that led to his 1998 bankruptcy. First,
he provided financial assistance to his mother after his father died. Second, for a period of time, he did not
receive his accustomed overtime pay. Third, he contended that his government travel credit card was
charged with approximately $11,900 in unauthorized expenses, which he unwittingly attempted to pay in
full. The Hearing Officer did not find that these explanations mitigated the security concerns associated
with his declaration of bankruptcy.

In support of his contention that his government credit card account was charged with some debts that he
did not incur or authorize, the individual submitted government travel vouchers and DOE time and
attendance sheets, showing that some charges made in his hometown with his government credit card were
made on dates that he was out of town on travel. He also referred to these vouchers and attendance records
to support his claim that some out-of-town charges were made while he was at home. He further alleged
that he did not take some cash advances that were attributed to his government credit card. Individual's
Exhibit 4(a). The total amount of the allegedly improper charges was approximately $11,900. The
individual argued that had he not been attempting to pay his full government credit card bill, including the
unauthorized charges, and had he instead paid his personal credit card bills and other debts, he might not
have been forced into bankruptcy. Tr. at 91.

The Hearing Officer found that the individual himself may not have charged the relevant items noted on
the monthly government credit card statement. However, the Hearing Officer did not believe that the
individual was not in any way involved in authorizing or allowing the charges to be made. Since the
individual did not come forward with information to corroborate his position that the charges were
fraudulent, the Hearing Officer found the individual's explanation insufficient.

Similarly, the individual stated that some Automatic Teller Machine (ATM) withdrawals were made from
banks in his hometown while he was out of town. The Hearing Officer also found this argument lacking
any support. Specifically, she stated that there is no evidence for the individual’s basic premise that ATM
withdrawals could have been made without using an ATM card. She did not find credible the position
advanced here that ATM withdrawals were made without the use of the card and without the individual’s
knowledge or consent.

The Hearing Officer also did not find credible the individual’s contention that he did not notice the
supposedly unauthorized charges when they appeared on his monthly statements. The Hearing Officer
could not believe that the individual failed to review his monthly credit card statements, notice the
allegedly improper charges and register the appropriate complaints with the credit card company.

Further, in a Personnel Security Interview, the individual stated that prior to becoming delinquent on the
credit card in 1998, he “always kept track with [American Express], I always called American Express to
find what my balance was.” PSI Tr. at 36. Based on his assertion that he generally monitored his credit
card bills, the Hearing Officer did not accept that he suddenly was unaware of large unfamiliar expenses
charged to his account.

As a further matter, there was testimony by the secretary for the individual’s section that the individual on
several occasions complained to her that he was being billed for charges made by another DOE employee
with the identical surname. Tr. at 66. Given this testimony, the Hearing Officer believed that the
individual was already especially vigilant about his credit card bills. Thus, the Hearing Officer simply did
not believe that the individual paid no attention to his credit card statements, and was totally ignorant of
the thousands of dollars of unauthorized charges. The Hearing Officer believed that the individual's
behavior suggested a lack of responsibility and reliability about financial matters and that this constituted
a further concern under Criterion L.

In summary, the Hearing Officer found that the individual did not bring forward information to persuade
her that legitimate financial hardship caused his bankruptcy. She also could not find that the individual
demonstrated a new pattern of financial responsibility that mitigated the serious concerns associated with
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his financial behavior. Since the individual declared bankruptcy only eight months before the hearing, the
Hearing Officer found that there was not a sufficient period of time for her to conclude that the individual
had shown a sustained, responsible financial pattern from which she could determine that recurrence of his
past behavior is unlikely.

Moreover, the Hearing Officer found that the individual had not brought forward any significant evidence
demonstrating that he would be able to manage his finances in the future. The Hearing Officer did not
believe the individual's stated intention to maintain a sensible budget and to avoid the use of credit cards
in the future. In fact, the Hearing Officer stated that the individual indicated at the hearing that he had
recently acquired a new credit card, charged with the amount of $300. He stated that this credit card was
being used solely to finance a set of instructional video tapes on the subject of managing personal
finances. Tr. at 109. The Hearing Officer stated that she was troubled that so soon after declaring
bankruptcy and stating that he would no longer use credit cards, the individual had once again turned to
the use of credit. She found an unfortunate resumption of the individual's previous pattern of making
purchases through credit, rather than finding solutions that do not involve credit.

As further evidence of financial responsibility, the individual stated that he intended to repay the
bankruptcy debts. There was also some evidence that the individual continued to make car payments on
two vehicles. Individual's Exhibit 5. He also indicated his intent to continue payments on some other
household items. However, since the Hearing Officer determined that the vehicles and other items would
have been repossessed as part of his bankruptcy proceeding had he not agreed to continue making
payments, she did not believe that the individual's stated intention of repayment in and of itself constituted
significant evidence of financial responsibility through debt repayment. All in all, the Hearing Officer
determined that the individual had not shown that he had achieved financial stability or demonstrated
responsibility with respect to his personal finances.

C. Improper Use of Travel Reimbursement Monies

The Notification Letter indicated that the individual improperly used funds remitted to him as
reimbursement for government-related travel expenses. This allegation was based in part on the fact that at
the time of the bankruptcy, there was an unpaid balance of approximately $7,000 charged to the credit
card. The individual admittedly used travel reimbursement money to pay for personal expenses. PSI Tr. at
50, 53. The individual explained that on some occasions he paid the credit card expenses with his own
funds and then reimbursed himself with the government monies. Tr. at 75- 76; PSI Tr. at 60-62. Based on
the sizable unpaid credit card bill, the Hearing Officer believed that the individual did not use either the
reimbursement funds or his own funds to pay the credit card bill. She found that this disregard for the debt
indicated financial irresponsibility and constituted a security concern.

In summary, the Hearing Officer found significant derogatory information in the possession of the DOE
that raised serious concerns under Criterion L as to the eligibility of the individual for access authorization.
In addition, since the Hearing Officer found that the individual failed to bring forth sufficient evidence to
mitigate these security concerns, she determined that she was unable to conclude that restoring the
individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, the Hearing Officer recommended that the DOE
not restore the individual’s access authorization.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
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opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that
restoring the access authorization of the individual would be clearly consistent with the national interest.

Generally, I will not set aside findings of fact made by a hearing officer in these types of cases unless they
are clearly erroneous. See Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512
(1995). In rendering findings of fact, a hearing officer considers the demeanor and credibility of witnesses,
and the appropriate weight given to their testimony and other evidence. Therefore, I will not ordinarily
supplant my judgment for that of a hearing officer in such matters.

B. The Individual’s Statement of Issues

In his Statement of Issues, the individual argues that the Hearing Officer erred when she found that he had
not sufficiently mitigated the DOE’s security concerns in this case. In particular, he challenges many of
the Hearing Officer's factual findings because he believes that the Hearing Officer overlooked or did not
seriously consider many facts. Throughout the individual's statement of issues, he merely disagrees with
the Hearing Officer's conclusions, but has not provided any convincing evidence to support his position.
For the reasons presented below, I find that the individual has not demonstrated that the Hearing Officer’s
findings are erroneous.

1. Use of the Credit Card for Personal Matters

The individual admits using his government credit card for personal use, but only under extenuating
circumstances. I believe the Hearing Officer carefully considered all of the individual's alleged extenuating
circumstances in making her findings on the individual's personal use of a government credit card. With
regard to the individual's short term move to a motel and use of his government credit card to pay for this
stay, the Hearing Officer was clearly aware that the individual moved to the motel because of a volatile
situation at home. Moreover, she was also concerned that the individual admitted that he "did not stop to
think . . . could I" use the government credit card for this motel stay. Id. This statement further called into
question the individual's reliability and trustworthiness when faced with adverse circumstances. Given that
the Hearing Officer included these factually detailed circumstances in her opinion, I find that the Hearing
Officer carefully reviewed the individual's alleged extenuating circumstances in his personal use of a
government credit card.

At the hearing, the individual proposed the use of his own funds, through the use of a debit card, to pay for
his government travel. Tr. at 109. However, the Hearing Officer found that the individual was unable to
maintain a stable and sufficient bank account necessary for the use of his own funds. February 26 Opinion
at 85,776. The individual argues in his appeal that if he was able to resume traveling on government
business, he would have the overtime pay necessary to create a "solid bank account" to pay for all of his
government travel.

Simply because the individual believes that if he were traveling, he would have the overtime pay
necessary to create a "solid bank account" does not change the Hearing Officer's primary concern: that the
individual has not demonstrated the ability to maintain a stable bank account over a sufficient length of
time. Merely having the financial wherewithal to create a "solid bank account" is not the only factor to be
considered in predicting whether the individual can avoid credit problems in the future. In this case, the
individual has not shown in any way that he is capable of maintaining sufficient financial resources to
allow him to use his own personal funds for government travel

2. Bankruptcies

The individual believes the Hearing Officer did not consider many facts in making her findings regarding
his latest bankruptcy. He acknowledges that he filed for bankruptcy twice in an eight-year period, but
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states that these are "perfectly legal" acts. Furthermore, he contends that almost all those in his profession
rely heavily on overtime and that recruits are told in training that almost two-thirds of their annual income
will be overtime pay. In support of this contention, the individual relied on a report submitted at the
hearing.

The individual states that bankruptcies are "perfectly legal" acts with the implication that the Hearing
Officer penalized him for having declared bankruptcy. This contention misses its target. The Hearing
Officer never stated that filing for bankruptcy was illegal, and she did not penalize the individual for
simply filing for bankruptcy. Instead, the Hearing Officer's analysis of the individual's overall financial
situation focused on more telling facts in the individual's life. What the Hearing Officer considered, and in
great detail, was whether the individual brought forward persuasive evidence showing that a legitimate
financial hardship caused his two bankruptcies. February 26 Opinion at 85,776. She concluded that he had
not. Instead, she noted the apparent causal relationship between the individual's behavior and his resultant
bankruptcies. She also stated that the individual's lack of overtime pay, and his financial assistance to a
parent, including a time that the individual could not travel due to a failed physical exam, were not "so
severe as to result in bankruptcy." February 26 Opinion at 85,777.

Now the individual contends that he provided even more financial assistance to his mother than his
mother's testimony indicated. See Tr. at 37-41; February 26 Opinion at 85,777. However, he has not
provided any proof of his contention in the form of receipts, canceled checks or a monthly accounting.
Without any evidence to support his revised estimate or even a total amount of money that he provides his
mother, I have no basis upon which I would disturb the Hearing Officer's findings with respect to the level
of financial hardship he was experiencing.

I have also carefully reviewed the report the individual relies on in his appeal. It states that those in his
profession rely on overtime pay to improve their economic condition. I find that it confirms this general
contention. However, this fact alone does not prove that the individual's lack of overtime pay caused his
bankruptcy, especially since this report was already a part of the record before the Hearing Officer. The
individual has not presented any evidence that the Hearing Officer did not already fully consider in
making her decision. In fact, in making her findings, the Hearing Officer noted that the individual
anticipated "dry periods" without overtime pay during the six months he was actually without overtime
pay. February 26 Opinion at 85,777. Ultimately, the Hearing Officer did not believe the individual's
explanations for his second bankruptcy. I believe the Hearing Officer's opinion reflects the fact that she
observed the demeanor and credibility of the witnesses and reviewed the available evidence. Her finding
was not that the individual was not experiencing financial difficulties, but that the individual failed to plan
for and adapt adequately to his changed financial circumstances.

I have carefully reviewed the documents the individual submitted concerning the ATM withdrawals. The
DOE time sheets and charge card receipts show that there are instances where ATM withdrawals occurred
in locations far away from the individual's actual location. The individual seems to believe that this
information actually helps his case. To me it shows that possible irregularities were occurring on his
account, and that he was negligent in monitoring his own finances in not calling for an investigation
sooner. There is testimony in the record that the individual believed that he had been mistakenly charged
for items that he should not have been charged for. Tr. at 66. The response of a reasonably prudent
individual to these circumstances would have been to take immediate action. I am not at all convinced by
the individual's attempt in this request for review to shift responsibilities for his own financial
irresponsibility to other, unnamed persons. Unauthorized use of his own ATM card, if it occurred, was
primarily his problem, not the Department of Energy's problem.

Further, I note on the basis of the present record that the individual may well have authorized others to use
his card and benefited from the results. To dispel doubts like these, the individual should have come
forward with more evidence, not just speculation. Like the Hearing Officer, I find that there is simply not
enough evidence for me to believe that the individual did not have some knowledge of these ATM
charges.



Case No. VSA-0241 (OHA June 25, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0241.htm[11/29/2012 1:31:13 PM]

In response to another of the Hearing Officer's findings, the individual states that he did not "keep a close
eye" on which charges on his credit card statement were actually his charges and which were not his. The
individual’s testimony at the hearing allowed the Hearing Officer to see that the individual was likely
aware of allegedly unauthorized charges totaling $1,300 and that the individual should have noticed these
large unfamiliar charges to his account. The individual has not provided any evidence that would lead me
to find credible his position that he failed to notice these significant charges simply because he did not
"keep a close eye" on them. The charges in this case involved unreliability and financial irresponsibility,
and the individual's argument that he was inattentive is no help to him at all in attempting to rebut those
charges.

The individual also states that it should not matter that he pursued bankruptcy through a bankruptcy lawyer
and not through the DOE's Employer Assistance Program. He states that the DOE's Employer Assistance
Program was only able to offer him help in filing a Chapter 13 bankruptcy petition when his "only
recourse" was to file a Chapter 7 bankruptcy.

The individual misunderstands the Hearing Officer's findings. The Hearing Officer did not state that the
individual's decision to use a bankruptcy lawyer affected her decision on the issue of the individual's
alleged financial irresponsibility. The Hearing Officer only mentioned the DOE's Employer Assistance
Program as an example of a free financial counseling service that the individual might have availed
himself of soon after declaring bankruptcy rather than what he actually chose to do: acquire a new credit
card and charge $300 to finance a set of instructional video tapes on the subject of managing personal
finances. It bothered the Hearing Officer that the individual resumed his previous pattern of making
purchases through credit rather than finding solutions that do not involve credit. I believe this was a
logical concern regarding the individual's behavior. Accordingly, I find that the Hearing Officer did not
hold the fact that he chose to pursue bankruptcy through a bankruptcy lawyer against the individual in her
decision.

The Hearing Officer carefully considered whether the individual had shown the ability to manage his
finances since his bankruptcy. She found that the individual had not shown, through his assertions of his
intent to repay his debts or his actions since his bankruptcy declaration, that he had demonstrated financial
responsibility. Since the individual has not presented any additional evidence on this matter, I find that the
individual has not demonstrated the ability to repay his debts.

3. Other Issues

The individual states that at the close of the hearing, "it was decided that closing statements and any
further rebuttals would be heard via a conference call between all concerned parties." He contends that the
conference call never took place and that his lawyer mailed in his closing statements. Finally, the
individual states that he has "something to contribute to the safety and security and the common defense of
this nation" and that he is no more of a security risk than others.

In carefully reviewing these allegations and the record before me, I find that the individual is confused
about the "closing statements" he alleges the Hearing Officer dictated at the hearing would be made via a
conference call. The hearing transcript indicates that the Hearing Officer never discussed on the record the
issue of allowing post hearing "closing statements" by teleconference. If she had, that would have been
highly unusual. Even if the individual could show that the hearing officer had stated that she would
conduct a teleconference for closing statements, the individual has not shown how mailing the closing
statements has in any way prejudiced his case. Those statements have been carefully considered at each
level of review.

IV. Conclusion

The individual contends that he is no more of a security risk than others. However, the individual has not
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convinced me that this is the case. As stated above, I will not ordinarily supplant my judgment for that of
a hearing officer in rendering findings of fact when the hearing officer has considered the demeanor and
credibility of witnesses, and determined the appropriate weight to be given their testimony and other
evidence. Nor has the individual convinced me with his arguments in his request for review that any error
in fact or law occurred. After considering all of the facts in the record, I cannot conclude that allowing the
individual continued access authorization will not endanger the common defense and security and that it
will be clearly consistent with the national interest.

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual in writing of the final
determination, and provide a copy of the present opinion. The Director of the Office of Security Affairs
should provide copies of the correspondence to the Director, Office of Hearings and Appeals; the Manager
of the DOE office; DOE counsel; and any other interested party. In the event of an adverse determination,
the correspondence shall indicate findings by the Director, Office of Security Affairs, with respect to each
allegation contained in the Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 25, 1999
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Case No. VSA-0242 (OHA August 25, 1999)

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

August 25, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: June 1, 1999

Case Number: VSA-0242

This determination considers a Request for Review and Statement of Issues filed by XXXXX (hereinafter
“the individual”) concerning his eligibility to hold an access authorization. (1) The Department of Energy
(DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0242), 27 DOE ¶ 82,799 (1999). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. §§ 710.8(k) and (l) (Criteria K and L).

Criterion K refers to information that an individual has used a controlled substance other than as
prescribed by a physician. According to the Notification Letter in this case, the individual admitted during
a Personnel Security Interview that he used marijuana in 1996, and had previously disclosed that he had
used a variety of illegal drugs between 1979 and 1991.

Criterion L covers information that shows that an individual has engaged in unusual conduct or is subject
to circumstances which tend to show that he is not honest, reliable or trustworthy; or which furnishes
reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause
him to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). To support this
charge, the Notification Letter stated that the individual had admitted that he had used marijuana after he
had signed a drug certification promising that he would not use illegal drugs while holding a DOE access
authorization.

A hearing was convened in order to allow the individual to resolve the doubt regarding his continued
eligibility for access authorization. Seven witnesses testified at the hearing. The DOE presented a security
specialist, and a former DOE personnel security analyst. The individual testified on his own behalf and
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presented the testimony of his church counselor, who was certified as an expert witness (hereinafter
referred to as “the counselor”), his former wife and two longtime close friends.

Based upon the testimony at the hearing and other evidence presented in this case, the Hearing Officer
issued an Opinion determining that the individual’s access authorization should be restored. In the
Opinion, the Hearing Officer described in detail the interplay between this individual’s history of drug use
and his DOE access authorization. She noted that the individual had first been granted an access
authorization in 1979. Between that time and 1986, the individual used illegal drugs on a number of
occasions. In 1985, the individual provided false information to the DOE when he completed a Personnel
Security Questionnaire (PSQ) and indicated that he had never used illegal drugs. Between October 1989
and June 1991, the individual again admittedly used marijuana on two occasions. Within weeks after the
1991 use, the individual confessed to the DOE that he had again used illegal drugs. Later, in July 1991, he
indicated in a Personnel Security Interview that he had used illegal drugs between 1979 and 1989 and that
he had smoked marijuana on two occasions between 1989 and 1991.

In 1992, the individual participated in another PSI in which he stated that he had not used any illegal
drugs since the previous PSI. He signed a drug certification, as described above. Based on this, a
personnel security analyst recommended that the individual be permitted to retain his access authorization.
In 1998, during a re-investigation to continue his access authorization, the individual admitted at a PSI that
in December 1996 he used a small amount of marijuana during a family gathering.

The Hearing Officer noted that the DOE’s security concerns in this case involve not only the individual’s
criminal use of illegal drugs, but also his repeated lying to the DOE about his drug use, She also
recognized his failure to keep his promise, memorialized in the drug certification, not to use illegal drugs
while holding a DOE access authorization. She stated that these actions raised legitimate concerns about
the individual’s reliability, honesty and trustworthiness.

The Hearing Officer also considered mitigating circumstances brought forward by the individual. She
noted the individual’s testimony that he had become a born-again Christian in 1989 and that he had been
progressing in a relatively steady pattern. He stated that during 1991 through the time of the hearing in
1999, he had used marijuana only once, at the 1996 incident. He supported this contention by bringing
forth six voluntary drug tests administered between 1996 and the time of the hearing. He expressed regret
over the 1996 drug use, and admitted it was a serious mistake.

The Hearing Officer also referred to the testimony of the individual’s counselor. She noted that the
counselor’s assertion that within the church community the individual had a reputation for trustworthiness,
honesty and good judgment. The counselor believed that the individual’s use of drugs was not relevant to
a determination of his trustworthiness. He also testified that the 1998 confession of the illegal 1996 drug
use, was a critical element in reestablishing trust. The counselor stated that because the DOE would not
have discovered the drug use without the confession, many people would have liked or failed to disclose
the drug use. He believed that the individual’s confession indicates that he has accepted responsibility for
his actions.

The Hearing Officer noted the testimony of the individual’s former wife who confirmed that the individual
had undergone a personal and religious transformation, and indicated that she has not known him to use
any illegal drugs since 1997, when she returned to the area in which the individual’s lives. The Hearing
Officer also discussed the testimony of two close friends of the individual. Both of these witnesses stated
that they did not believe that the individual was a drug user and believed him to be reliable. One of these
witnesses provided additional confirmation of the individual’s deep commitment to his church and to
volunteer activities.

In her analysis the Hearing Officer was impressed by the spiritual and personal growth of the individual,
in spite of what she referred to as “stumbles” along the way. She gave great weight to the testimony of the
counselor who testified that the individual has a good reputation for trust, honesty and good judgment
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within the church community. She also was impressed by the testimony of the individual’s wife who
indicated that the individual had made great improvements in his life. The Hearing Officer also noted the
evidence in the record documenting his community volunteer activities.

Based on this evidence she found that the individual use of marijuana in 1996 was the only time that he
used illegal drugs since 1991 and found that it is extremely unlikely that he will use illegal drugs in the
future. She found that his admission to the DOE that he had used illegal drugs demonstrates that he
accepted responsibility. Further, she was impressed by the fact that the individual disclosed the drug use
because he believed that he had a moral obligation to do so. She stated that “as a matter of public policy
the DOE wants to encourage people to admit previous mistakes.” Based on this evidence she found that
the Criterion L security concerns had been mitigated. Similarly, she found that the Criterion K security
concerns regarding his overall drug use during the period 1979 through 1996 had been mitigated because
of the individual’s radical life-style change, and because of the passage of time since most of the drug use
occurred. For these reasons she decided to recommend that the individual’s access authorization be
restored.

II. Statement of Issues and Response

In its Statement of Issues, the OSS contends that the Hearing Officer gave improper weight to the religious
conversion of the individual. The OSS points out that the individual initially held a DOE access
authorization for a number of years during which he failed to reveal that he had lied to the DOE about his
drug use. He did not report his illegal drug use until 1991, when he made his first admission on a QSP.
Then, even after signing a drug certification in 1992, the individual once again lied until 1998 about
another drug use in 1996. The OSS points out that this latter falsehood and failure to keep his promise not
to use illegal drugs took place even after the purported religious conversion. The OSS maintains that the
individual’s violation of his promise not to use drugs diminishes the purpose of the drug certification and
puts into question the sincerity of the individual’s religious conversion.

In his response to the Statement of Issues, the individual reasserts his original position that his 1996 drug
use was an isolated event that took place more than two and one half years ago. He states that his last use
previous to the 1996 drug was in 1991. He therefore contends that the DOE’s Criterion K concerns
regarding his use of illegal drugs should be mitigated. With respect to the Criterion L concerns, the
individual states that he has made great strides in his personal life, that he demonstrated his commitment to
a drug free life through witnesses who corroborated his assertions about his current life style. He has
offered to voluntarily submit to any random drug tests requested by the DOE in order to provide additional
assurance that he will not have any further involvement with illegal drugs.

III. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996).

IV. Analysis
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In the present case, I recognize that the Hearing Officer was conscientious in her review of the witnesses’
testimony and scrupulously considered their demeanor and credibility. I cannot overemphasize the
importance of this evaluation in the overall administrative review process. In consequence, I am ordinarily
quite reluctant to overrule such judgments. However, the regulation set forth at Section 710.28(d) requires
me to consider whether I believe that continuing the access authorization of an individual will be clearly
consistent with the national interest. In this case, for the reasons discussed below, I find that the Hearing
Officer made an error and accordingly, I cannot find that recommending this individual for a security
clearance will not endanger the common defense and security.

I am in agreement with the Hearing Officer’s conclusion that this individual has made positive steps in his
rehabilitation efforts and genuine improvements in his life style, improvements for which he is to be
commended. I believe that the individual has brought forward evidence to support such a conclusion,
including credible evidence from his wife and the head counselor at his church.

My focus here is not to review the Hearing Officer’s determination that the witnesses were credible. I do
not find error with her assessment that they were truthful. However, assuming the truthfulness of this
testimony, I am not convinced that the individual has brought forward sufficient evidence to allow me to
conclude that his honesty and trustworthiness are at a level that no longer presents a security concern. I
believe that the Hearing Officer gave undue weight to the testimony of the counselor, and did not fully
consider all aspects of his testimony. After according what I consider to be appropriate weight to the
testimony of the witnesses in this case, I find that the individual’s access authorization should not be
restored.

In my view, the key issue in this case is whether this individual has brought forward sufficient evidence of
rehabilitation to demonstrate that he can now be trusted to be consistently honest and truthful with the
DOE. In her discussion of the individual’s violation of his drug certification, the Hearing Officer did not
give adequate consideration to what type of evidence the individual had brought forward on this point. She
stated that she was impressed by his personal growth, and noted the testimony of the individual’s wife
who supported such a conclusion.

She noted that the individual is well known for helping others in the church community, and has a strong
support system that will help him remain drug free. She pointed to the church counselor’s testimony that
he would be “flabbergasted” if the individual were to use illegal drugs again.

This testimony relates to the likelihood that this individual will use drugs again. I agree with her that this
is unlikely. However, evidence on this point is not directly relevant to the DOE’s concern that this
individual has repeatedly lied to the DOE regarding his promise to abstain from drug use, and that his
latest lie was revealed only approximately one year ago. Thus, it is not sufficient to mitigate the concerns
regarding lying to the DOE and violation of his promise not to use illegal drugs while holding a security
clearance. The promise the individual gave in the drug certification was not a trifling one. The DOE relied
on it and relies on it in many other, similar cases. An individual who enters into one of these agreements
must fully understand and appreciate that it requires careful consideration and a serious commitment. I
believe that as a general matter, the DOE community nationwide thoroughly apprehends its gravity.

In the present case, the individual has not yet demonstrated a sustained commitment to keeping to his
signed promise. I therefore do not consider his overall trustworthiness and reliability to measure up to the
standards expected of holders of an access authorization. Specifically, given this individual’s long history
of illegal drug use and repeated lying to the DOE about this subject, I find that the approximately one year
period in which the individual claims he has maintained his honesty with the DOE is simply not enough to
fully abate the risks and concerns associated with his long-term dishonesty and his intentional violation of
his promise. I find that the Hearing Officer did not give due weight to this consideration.

I note in this regard that this Hearing Officer was particularly impressed by this individual’s “decision to
disclose voluntarily his drug use.” I do not believe that she gave adequate consideration to all the
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circumstances surrounding this revelation. As an initial matter, the individual only revealed the drug use
when he was directly asked if he had used drugs. He did not come forward immediately and admit to the
illegal drug use. There was an extended period during which the individual covered up his lie and was
certainly subject to coercion, a serious security concern. I recognize that the Hearing Officer placed some
importance on her conclusion that the DOE would not have learned about the drug use absent the
individual’s revelation. I also note her belief that as a matter of public policy the DOE wants to encourage
people to admit their previous mistakes. However, I do not believe that these reasons constitute an
adequate basis to restore the access authorization. The standard applicable here is whether the individual
has clearly demonstrated that it is in the national interest to grant him an access authorization. Neither of
these reasons is particularly relevant to deciding whether the individual meets this standard.

I further believe that the Hearing Officer gave undue weight to the church counselor’s testimony that the
individual has accepted responsibility for his actions, has learned from his mistakes and is ready to move
on. While these are certainly important steps in a rehabilitation program, they are not dispositive of
security concern issues. Acceptance of responsibility for lying incidents, while it denotes a recognition that
a problem exists or existed, does not immediately and fully mitigate the security concerns associated with
the lying, any more than recognition of one’s own financial irresponsibility mitigates the security concerns
associated with excessive debt. It is the subsequent pattern of responsible behavior that is a key in abating
the security concerns that arise from irresponsible actions. E.g., Personnel Security Hearing (Case No.
VSO-0241), 27 DOE ¶ 82,794 (1999)(eight-month period after bankruptcy was not sufficient to establish a
pattern); Personnel Security Hearing (Case No. VSO-0153), 26 DOE ¶ 82,795 (1997)(individual took
action to cure his financial problems beginning approximately three years before the hearing and continued
that pattern consistently, thereby mitigating the security concern regarding financial irresponsibility);
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 (1995)(thirteen-month period
subsequent to covering up use of illegal drugs did not constitute a sufficient pattern of honest behavior).

Given his long history of lying and drug use, the individual in this case must provide corroboration to
demonstrate a significant period of truthfulness before I can consider that the serious security risks
associated with his behavior have been fully mitigated. I consider the period of truthfulness of
approximately one year that the individual has advanced to be inadequate in the circumstances of this
case. I simply cannot find that at this point the individual has displayed a pattern of responsible behavior
sufficient to allow me to conclude that he no longer presents a security concern.

In sum, it is my judgment that the Hearing Officer in this case gave undue weight to the testimony of the
church counselor and other witnesses in this case. From that testimony, she drew unwarranted conclusions
regarding his rehabilitation. I cannot find that this individual has shown that it will be clearly consistent
with the national interest to continue his access authorization. Accordingly, I disagree with her
determination.

V. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
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findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: August 25, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. §710.5.
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March 3, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Case Name:                 Personnel Security Review

Date of Filing:            July 7, 1999

 

Case Number:              VSA-0254

This Opinion considers a Request for Review filed by the Department of Energy (DOE) Office of
Safeguards and Security (Security).  The Request for Review concerns a May 19, 1999, Hearing Officer
Opinion that recommended the restoration of the access authorization of XXXXXXXX (hereinafter
referred to as Athe Individual@).  The Individual is a DOE contractor employee.  As explained below, I
cannot conclude that restoring the Individual's access authorization would be clearly consistent with the
national interest.

 

Background

 

On May 19, 1999, a Hearing Officer of the Department of Energy (DOE) Office of Hearings and Appeals
(OHA) issued a Decision and Order concluding that the access authorization of the Individual should be
restored.  The clearance had been suspended by the Security on the basis that the Individual was a habitual
user of alcohol to excess, and that substantial doubt therefore existed concerning his continued eligibility
for access authorization. See 10 C.F.R. '710.8(j).  A corollary basis for the suspension concerned the
Individual's honesty, reliability or trustworthiness. See 10 C.F.R. '710.8(l).

 

The essential background and record considered in this case involves:  several alcohol-related incidents
leading to arrest, such as charges that he drove under the influence of alcohol (DUI); a domestic assault
charge; an altercation in a "bar," and a DUI charge with a related trespassing incident.  There is also
information revealed during a May 6, 1996, DOE Personnel Security Interview (PSI) during which the
Individual admitted consuming six or more beers during each week and twice that number on a weekend,
and stated that he had never tried to stop drinking.  The 1996 PSI produced a recommendation for a
psychiatric examination.  The examining Psychiatrist retained by DOE concluded that: (1) within the
meaning of 10 C.F.R. '710.8(j) the Individual was a habitual user of alcohol to excess; (2) the Individual
had been alcohol-abstinent prior to the 1996 PSI and should continue abstinence; and (3) the Individual
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should undertake enrolling in an alcohol awareness program such as Alcoholics Anonymous. 

 

At this point, the Individual was able to retain his security clearance by availing himself of the Employee
Assistance Program Referral Option (EAPRO) offered to him by DOE during a November 13, 1996, PSI. 
During that PSI, Security apparently explained to the Individual that EAPRO was a 24-month program
during which there could be no alcohol consumption, that the individual would have to attend regular
counseling sessions, and that he would be required to undergo monthly, scheduled urine testing.  Security
also informed the Individual that failure to complete the EAPRO program could lead to the loss of his
security clearance.  The Individual signed all necessary forms signifying that he fully understood the terms
and conditions of the two year EAPRO program, and notified DOE that the EAPRO provider he would
select would be Dr. Burke Tadesse of the ETHOS Foundation, College Park, Maryland. 

 

At this juncture there are two critical matters.  The first is that the EAPRO provider that the Individual
selected and DOE Security approved, was the same treatment program and counselor with which the
Individual was involved under a one-year State Parole and Probation program.[1]  The result was that the
provider, while conversant with the one-year State program, was not familiar with the terms and
conditions of the DOE program that, among other things, required one more year of abstinence than did
the state program.  The second matter involves the EAPRO document provided to the Individual which
states that:

 

 At the completion of the second 12 months period (of the EAPRO program), the EAP Provider should
furnish the DOE documentation to substantiate that the individual has continued to abstain from the use of
alcohol habitually to excess or the use of illegal drugs.

 

February 17, 1999 DOE Submission (Individual=s response to Notification Letter, emphasis supplied). At
some point after he signed it the Individual apparently understood this statement to mean that during the
second year of EAPRO, he could consume alcohol -- but not Ahabitually to excess.@ Personnel Security
Hearing, 27 DOE & 82,803 at 85,826 (1999).  Security, on the other hand, intended this statement to mean
that the Individual had to remain abstinent for the entire two-year EAPRO period. Id. The EAPRO
provider was not aware of this aspect of the EAPRO agreement nor the disparity. Id. at 85,827 n.5 (1999).

 

By January 1998, the Individual had successfully completed the one-year State Parole and Probation
program and the first 12 months of EAPRO, and he had abstained from alcohol for 17 months.  At that
point the Individual informed his EAPRO counselor that he had completed the first year of the DOE
EAPRO program, and was therefore able to resume the moderate consumption of alcohol.  This
declaration was voluntary.

 

During a June 4, 1998, PSI the Individual again voluntarily revealed that he had recommenced alcohol
consumption.  As a result, DOE concluded that the Individual had violated the terms of EAPRO and, on
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September 8, 1998, notified the Individual that his access authorization would be suspended pending the
resolution of certain derogatory information received by DOE that created substantial doubt regarding his
continued eligibility for a security clearance.  On November 18, 1998, a Notification Letter was issued
describing in detail the derogatory information.

 

The May 19, 1999, Hearing Officer Opinion recommending restoration of the Individual=s clearance was
based on a number of factors including:  The Individual's record of abstinence; the fact that he was
involved in two alcohol recovery programs with differing requirements; the fact that the treatment program
counselor was not fully conversant with the EAPRO requirements; and inferentially, the ambiguity of the
wording of the relevant EAPRO document quoted earlier.  In addition, that determination finds that the
Individual had been abstinent for a lengthy period, had voluntarily revealed that he was consuming alcohol
in moderate quantities, and there was no evidence that this consumption of alcohol involved an
overwhelming desire to drink. Id. at 85,829-30.

 

After weighing these and other mitigating factors, the Hearing Officer opinion concludes that:

 

The Individual has sufficiently mitigated the security concerns of DOE relating to his past use of alcohol
(and) . . . the Individual's eligibility to hold an access authorization should not be revoked on the basis that
he is dishonest, unreliable, or untrustworthy.

 

Id. at 85,830. Having reviewed that Opinion, the full record in the prior proceeding, as well as the Request
for Review and the response of the Individual to that request, I see no need to address the particular
findings and conclusions of the May 19, 1999, decision.  Security has not specifically challenged the
reasoning or conclusions of the Opinion.[2]

 

Request for Review

 

At the same time, the Request for Review raises an issue that was neither raised nor discussed by the
parties, and was therefore not considered by the Hearing Officer during the prior proceeding.[3] 
Specifically, the Request for Review states that:

 

In a June 1998 PSI, [the Individual] voluntarily disclosed that he had resumed drinking alcohol the
January before.  Since this disclosure was a violation of the conditions of EAPRO, a violation made
known to Mr. Johnson in the June 1998 PSI, the Department reactivated Administrative Review.  Even so,
Mr. Johnson continued to drink until September 1998, quitting when the Department suspended his access
authorization.
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July 7, 1999 Request for Review at 2.  Security raises an important point.  If the Individual had honestly
misconstrued the requirements of EAPRO when he resumed drinking during January 1998, then a further
serious question still remains:  Why did the Individual continue to imbibe after being instructed during the
June 1998 PSI not to drink any alcohol?

 

Analysis and Consideration

 

The point Security raises in its Request for Review must be examined carefully.  Even if the Individual
believed in good faith that he was allowed to resume drinking after completing only one year of EAPRO,
Security contends the PSI interviewer clarified that misunderstanding.  Security believes that the
interviewer thereby removed any ambiguity stemming from the EAPRO document, and that the Individual
was instructed to stop drinking.  The Individual thus needed to cease drinking immediately.  Security
claims that the Individual was clearly advised at the June 4 PSI that the EAPRO prohibition was for two
years.

 

Under the circumstances, I carefully reviewed the relevant portions of the transcription of the recording of
the June 4, 1998, PSI of the Individual.  It was not completely clear to me from the transcript that the
Individual was informed that all alcohol consumption during the two year EAPRO period was prohibited. 
Therefore, by letter dated September 27, 1999, the parties were asked to provide their views on the
question of what actually transpired at the June 4 PSI. 

 

Security responded on October 22, 1999, but the Individual did not respond.  In the interests of fairness, by
letter dated November 8, 1999, the Individual was provided with a copy of the October 22, 1999, Security
submission and given an additional period of thirty days in which to comment.  A submission from the
Individual was received on December 10, 1999.

 

In its October 22 submission, Security acknowledges Athat there were excessive gaps in the transcript of
the June 4, 1998, Personnel Security Interview (PSI) with the individual and that the conduct of the
interview was choppy and uneven.@ Memorandum To Richard T. Tedrow, Deputy Director, OHA, from
Owen B. Johnson, Director, Office of Safeguards and Security (October 22, 1999).  However, quoting the
June 4 PSI transcript, the Security submission also states that:

 

The interviewer, in noting that (the Individual) had completed over half of the EAPRO, asked (the
Individual) if he thought he could, AYabstain from alcohol during the completion (sic) of the program?@ 
(The Individual) replied that he could.  In discussing the case, the interviewer said to (the Individual),
AYyou must not consume alcohol while in the EAPRO program.@  (The Individual) replied, AOkay, I
can do that.@  She (the interviewer) repeated, ABut you must abstain from alcohol the whole time you
hold a DOE clearance (blank) during the EAPRO program.@  Later, (the Individual) asked AHow long do
I have left in the EAPRO program?@  The interviewer replied that he signed up on November 13, 1996,
and had about 6 months to go.
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Id. Based upon my review of the Transcript, this reading of what occurred is correct.

 

In response, the Individual reiterates the claim made during the prior proceeding, i.e., that he never
willfully violated the provisions of his EAPRO agreement.  Similarly, he again states that he should have
more diligently investigated his EAPRO obligations.  Regarding the June 4 PSI, the Individual points out
that the interviewer:

 

(T)old me that under the EAPRO agreement I was to abstain for two

years.  My response was that I was under the impression that during the

second phase of the program I was allowed to resume drinking in

moderation. 

 

Reply from Individual to Richard T. Tedrow, Deputy Director, OHA (December 10, 1999).  The
Individual goes on to say that

 

I told (the Interviewer) about the (EAPRO agreement) form I

had that stated that fact.[4]  She wasn=t really sure about the form I was

referring to, but stated there was a new program in effect and according to

the current guidelines, one must abstain from drinking as long as they are

in the program.

 

Id.  As a result, the Individual does not really deny that he was instructed to stop drinking immediately. 
Gaps notwithstanding, according to the transcript, the interviewer clearly told the Individual that Ayou
must not consume alcohol while in the EAPRO program@ and that Ayou must abstain from alcohol the
whole time you hold a DOE clearance ( gap in transcript ) during the EAPRO program.@ Transcript of
June 4, 1998 PSI at 10 (Tr.) (emphasis supplied).  Furthermore, rather than merely saying that alcohol was
proscribed, the interviewer explained to the Individual the importance of abstinence:

 

(W)hen a person has used alcohol to excess, it does tend to show the person is not reliable.  . . . And if
there is no evidence of rehabilitation or reformation it does cause a secondary concern.@
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Tr. at 10-11.

 

At that point the transcript of the June 1998 PSI records the following colloquy:

 

(Interviewer) . . . And now that you have completed over half of your EAPRO program, do you feel that,
this is my question here, do you feel you can abstain from alcohol during the completion of the program,
while you hold a DOE clearance?

 

(Individual)            Yes, definitely from this day.

 

(Interviewer)            Okay, that=s not only for the two year period, but.

 

(Individual)            I understand what you=re saying, as long as I have a DOE clearance.  I understand
what you=re saying.

 

Tr. at 10-11.

 

These portions of the transcript cannot be construed by the Individual as allowing him to continue to
drink.  Nevertheless, in his hearing testimony the Individual states that after the June 4 PSI he Acontinued
to drink . . . (until he) . . . received a letter of suspension in September of =98.@  Hearing Transcript at 
43-4;  Exhibit 16.

 

My conclusion is that by drinking alcohol, the Individual deliberately breached his EAPRO commitment B
if not in January, 1998 then certainly after the June 1998 PSI.  By continuing to imbibe after the June 1998
PSI, the Individual ignored the clear instructions of the interviewer as well as his own commitment to
abstain from alcohol during the entire EAPRO program.  He offers no valid explanation for this behavior,
and this compels an adverse finding under Criterion L.

 

Recommendation

 

Under the circumstances, i.e., when the Individual continued to drink even in the face of DOE=s clear
concerns and orders to the contrary, I must conclude that there is a significant concern as to the
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Individual=s reliability under Criterion L.  Consequently, I cannot conclude that the Individual has
sufficiently mitigated the security concerns under Subpart J regarding his past use of alcohol to excess.  As
a result, I must reverse the Hearing Officer=s Opinion and recommend that the Individual=s access
authorization not be restored.

 

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual=s access authorization
based upon a complete review of the record. 10 C.F.R '710.28(e).  The Director, Office of Security Affairs,
shall, through the Director, Office of Safeguards and Security, inform the Individual in writing of the final
determination, and provide a copy of the present opinion.  Copies of the correspondence shall be provided
to the Director, Office of hearings and Appeals, the Manager, DOE Counsel and any other party.  In the
event of an adverse determination, the correspondence shall indicate findings by the Director, Office of
Security Affairs, with respect to each allegation contained in the Notification Letter.  10 C.F.R. '710.28(f).

 

 

 

 

George B. Breznay

Director

Office of Hearings and Appeals

 

Date: March 3, 2000

 

 

 

 

[1] The Individual=s participation in this program stemmed from a Probation Before Judgement sentence
that he received as a result of a September 1995 DUI charge.  The sentence required that the Individual
complete an alcohol education program during a one-year probationary period requiring abstinence.  The
individual entered the State program in September 1996, two months before the provider became his
EAPRO provider in November 1996. 

 

[2]  In its Request for Review, Security claims that the Hearing Officer erred in not taking adequate
account of the fact that the Individual resumed drinking in January 1998.  However, this aspect of the case
was fully considered in the prior proceeding and Security has not in the Request for Review offered any
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evidence or argument in support that was not previously considered.

[3] Indeed, it appears to me from my reading of the May 19, 1999, Decision that the Hearing Officer was
not aware that the Individual had continued to imbibe after the June 1998 PSI.

[4] The Individual is apparently referring to the language of the EAPRO agreement, which states that
during the second year of the program you must have Acontinued to abstain from the use of alcohol
habitually to excessY@ (emphasis supplied).
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* The original of this document contains information which is subject to withholding from disclosure
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September 23, 1999

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing:July 12, 1999

Case Number: VSA-0255

This determination considers a Request for Review and Statement of Issues filed by the Office of
Safeguards and Security (OSS) of the Department of Energy (DOE), concerning the eligibility of
XXXXXXXXXXX (hereinafter referred to as “the individual”) to hold an access authorization. As
explained below, I cannot conclude that restoring the individual’s access authorization would be clearly
consistent with the national interest.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an “access authorization” or a “security clearance.”

B. The Notification Letter

A DOE office issued a Notification Letter to the individual informing him that his access authorization was
suspended due to derogatory information that created substantial doubt about his continued eligibility. The
specific information was set forth in an enclosure to the Notification Letter. In that enclosure, the DOE
office stated that this information falls within the purview of two of the criteria set forth in 10 C.F.R. §
710.8, subsections (f) and (l). The DOE office invoked Criterion F because it had information which
indicated that the individual “misrepresented, falsified, or omitted significant information” from his 1990
Questionnaire for Sensitive Positions (QSP) and his 1996 Questionnaire for National Security Positions
(QNSP). 10 C.F.R. § 710(f). Both of these falsifications concerned his illegal drug use.

In addition, the DOE office invoked Criterion L because it had information which indicated the individual
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has “[e]ngaged in . . . unusual conduct or is subject to circumstances which tend to show that he is not
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security.” 10 C.F.R. § 710(l). To support this charge, the Notification Letter stated that the
individual had continued to use illegal drugs after signing a drug certification promising that he would not
use illegal drugs at any time while holding a DOE access authorization.

The individual requested a hearing and a Hearing Officer was appointed. At the hearing, the DOE
presented the testimony of two witnesses: a DOE consultant psychiatrist and a DOE security specialist.
The individual presented the testimony of eight witnesses: himself, his wife, his brother, a current
colleague who is also a friend and a former supervisor, a high-level supervisor, a longtime friend, a co-
worker who is also a close friend and another co-worker who is also the individual’s former computer
security officer.

C. The Hearing Officer’s Opinion

Based upon the testimony at the hearing and other evidence presented in this case, the Hearing Officer
issued an Opinion recommending that the individual’s access authorization should be restored. See
Personnel Security Hearing (Case No. VSO-0255), 27 DOE ¶ 82,801 (1999).

In the Opinion, the Hearing Officer first considered the individual’s misrepresentations under Criterion F.
She noted that in 1998 the individual admitted that he had used marijuana in 1985. However, in a 1990
QSP, the individual denied having used drugs within the previous five years. In 1998, the individual also
admitted that he had used marijuana once in 1992 or 1993. However, in a 1996 QNSP, the individual
denied having used drugs within the previous seven years. The individual admitted that he deliberately
failed to answer questions accurately regarding his drug use on his 1990 and 1996 security questionnaires.

In addition to these misrepresentations, the individual disclosed other information bearing on Criterion F
concerns. In the individual’s 1998 Personnel Security Interview (PSI), he was questioned as to whether he
really meant his statement in a 1982 PSI that he intended to stop using illegal drugs. In the 1998 PSI, he
responded with various explanations, eventually stating that he thought he lied in the 1982 PSI. One week
after the 1998 PSI, he sent a letter to the DOE security specialist admitting that he either knew or should
have known in 1982 that he would not stop using illegal drugs at that time. Moreover, he admitted that by
the time of the 1982 PSI “lying about illegal drug use had become routine.” Finally, the individual made
several other disclosures: (1) that he had lied in 1982 when he said he stopped cultivating marijuana plants
two years previously; in reality, he stopped cultivating it either right before or right after the 1982 PSI; (2)
that he had minimized the amount of his drug use in the 1982 PSI; and (3) that there may have been other
sporadic uses of marijuana between 1985 and 1993.

The Hearing Officer considered mitigating circumstances brought forward by the individual. She noted the
individual’s testimony that his drug use in the early 1980s, as well as his falsification during his 1982 PSI,
were a product of “those times,” when there were more casual attitudes about drug use. The individual
freely admitted that he did not believe until 1998 that lying on the security questionnaires about drugs was
“that serious” a matter. He felt it was simply enough that he did not view himself as a security risk.

According to the individual, a series of events changed his perceptions about his past drug use and
subsequent lies. The individual testified that in 1998, he applied for a job at another agency and was
informed that a polygraph examination would be required. Because he did not think he could “beat” the
polygraph test, he withdrew his job application. He testified that his lying and drug use were more serious
than he had earlier believed, and that he realized how vulnerable he had become to blackmail and
coercion. After consulting with his supervisor, he then disclosed to the local DOE security office his past
drug use and lying about that use on the 1990 and 1996 security questionnaires. The Hearing Officer
referred to the testimony of the individual’s co-worker and wife who stated that the individual had reached
a point where he was unwilling to keep lying, and wanted to disclose the truth to make a fresh start.
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In her analysis, the Hearing Officer specifically noted that the individual “voluntarily” came forward to
disclose his past lying and drug use despite his belief that his career would be severely harmed. She further
noted that at the time he came forward, the individual was not being investigated for his drug use, nor was
there any indication that the DOE suspected his falsifications and drug use. In addition, the Hearing
Officer found that the individual’s falsifications do not accurately reflect his “current behavior or overall
character.” She referred to the testimony of several witnesses, including the individual’s wife and the DOE
consultant psychiatrist, who testified to the individual’s straightforwardness and honesty. Moreover, the
Hearing Officer opined that the individual attempted to be “scrupulously honest” in his description of his
drug use and lying.

After weighing the mitigating factors - the individual’s voluntarily coming forward and disclosing the facts
at issue, his disclosure of all instances of derogatory information, and his straightforwardness regarding his
drug use and testimony corroborating the individual’s honesty, the Hearing Officer found that reformation
had occurred. She believed that the individual fully learned and realized the risks of falsifying and will not
falsify in the future. Based on the above evidence, the Hearing Officer found that Criterion F had been
mitigated.

Similarly, the Hearing Officer found that the Criterion L concerns regarding the individual’s continued
drug use, despite signing a drug certification in 1982, had been mitigated. The individual revealed for the
first time in his 1998 PSI that he regularly smoked marijuana until 1985 (smoking it once in 1992 or
1993), that he used cocaine once in 1983 and that there may have been several other instances of
marijuana use between 1985 and 1993 that he cannot remember. The Hearing Officer noted that the
individual’s continued drug use after having signed a drug certification raises a serious security concern.
(1) However, she found that the testimony at the hearing concerning the individual’s overall
trustworthiness, honesty and reliability was convincing enough to mitigate this concern. During the
hearing, several witnesses testified that the individual conscientiously follows security rules. Moreover, the
DOE consultant psychiatrist concurred with these witnesses and noted that although the individual has
displayed defects in judgment in the past by using and lying about illegal drugs, he currently displays no
defect in judgment.

With respect to Criterion L, the Hearing Officer also noted that the individual’s drug use has ended. The
DOE consultant psychiatrist found no evidence of a current substance abuse problem. The Hearing Officer
referred to the individual’s testimony that his casual attitude towards drugs has changed and he now fully
understands the security concerns presented by his drug use. The Hearing Officer believed the individual’s
vow to never use drugs again.

In her analysis, the Hearing Officer was convinced by the individual’s willingness to come forward to
disclose his drug certification violation as well as his demonstration of six years of abstinence. She was
further impressed by the testimony regarding the individual’s trustworthiness and reliability, his
production of credible and forthright witnesses and the DOE consultant psychiatrist’s opinion that the
individual displays no current defect in judgment. The Hearing Officer believed that the individual
demonstrated a gradual transformation into an honest, trustworthy and reliable person. Based on the
evidence presented by the individual, the Hearing Officer found that the individual sufficiently mitigated
the Criterion L concern.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
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C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988) (quoting Fed. R. Civ. P. 52(a)). See also Oglesbee v. Westinghouse
Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a hearing officer considers the
demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony and
other evidence. Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995).
Therefore, I will not ordinarily supplant my judgment for that of a hearing officer in such matters. Id.

B. Statement of Issues and Response

In its Statement of Issues, the OSS contends that the individual’s actions regarding drug use from 1982 to
1998 disqualify him from possessing access authorization. The OSS points out that in 1982 the individual
signed a drug certification, later admitting that he had no intention at that time to abstain from the use of
illegal drugs. He also admitted to his continued use of illegal drugs on a frequent basis until 1985, and
admitted to deliberately omitting information relative to this drug use on 1990 and 1996 security
questionnaires. The OSS points out that contrary to the individual’s claim that he later realized his use of
illegal drugs constituted a security risk, another factor could be the real motivation. OSS believes that the
individual’s disclosure of his illegal drug use after signing a drug certification came about because he filed
a false QNSP with another agency which he subsequently withdrew because of his fear of taking a
polygraph examination. The OSS further notes that the individual waited about eight months to inform the
DOE of his falsifications. The OSS maintains that the individual possesses a “long-term pattern of deceit
that even a voluntary admission does not remedy.” See Statement of Issues at 1. Moreover, it views a
violation of a drug certification as breaking a solemn promise not to use illegal drugs while holding a
DOE access authorization, raising a real concern about the ability of the DOE to ever trust the individual
in the future. Id. Finally, OSS noted that the individual further aggravated the violation of the drug
certification by admitting that he had no intention of observing the rules at the time he signed it. Id.
According to OSS, it believes there is no way to absolve the individual without diminishing the purpose
and effect of the drug certification. Id.

In his response to the Statement of Issues, the individual reasserts his position that national security
concerns played a significant role in his decision to disclose his drug certification violation and
falsifications on security questionnaires. He states that the eight-month period of time it took him to
disclose his falsifications was based on a realization that he could be immediately dismissed. He further
states that he chose a XXXXXX date for his disclosure because he would reach his 50th birthday by this
date and there would be medical benefit considerations. In response to the Statement of Issues, the
individual asserts the following three points: (1) at the time he signed the drug certification in 1982, the
individual had a drug dependency and a routine history of lying about illegal drug usage, neither of which
is now true; (2) his commitment to be trustworthy is demonstrated by the fact he chose to voluntarily
disclose past untrustworthy behavior; and (3) he has matured with age, and his current behavior and
overall character reflect his commitment to trustworthiness. Finally, the individual states that he
understands the seriousness of his actions and takes full responsibility for them.

C. The Present Case

In my view, the key issue in this case is whether the individual has brought forward sufficient evidence of
reformation to demonstrate that he can now be trusted to be consistently honest and truthful with the DOE.
In her discussion of the individual’s deliberate falsifications on security questionnaires and use of illegal
drugs after having signed a drug certification, the Hearing Officer gave a significant amount of weight to
several factors: the individual’s “voluntarily” coming forward to disclose derogatory information, his
straightforwardness, corroborating testimony of his honesty and truthfulness, his production of credible
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and forthright witnesses and the DOE consultant psychiatrist’s opinion that the individual displays no
current defect in judgment. (2) She states that the individual’s gradual transformation process has resulted
in an honest, trustworthy and reliable person. While I am in agreement with the Hearing Officer’s
conclusion that all of the above factors are mitigating factors, I do not believe they sufficiently resolve the
serious concerns raised by a long- standing pattern of lying to the DOE and the knowing and intentional
violation of the individual’s promise not to use illegal drugs.

As stated earlier, the individual has a long-term pattern of dishonesty. He deliberately falsified two
security questionnaires in 1990 and 1996 regarding his illegal drug use and admitted that he lied in a 1982
PSI about drug use. I find significant how serious, intentional and pervasive the individual’s lying was. In
addition, the promise the individual gave in the drug certification in 1982 was not an insignificant one.
The DOE fully relied on it and relies on it in many other, similar cases. An individual who enters into one
of these agreements must fully understand and accept that it requires a serious, sustained commitment to
keep a signed promise. In the present case, I do not believe the individual has demonstrated a sustained
commitment to keeping his signed promise. I therefore do not consider his overall trustworthiness and
reliability to measure up to the standards expected of holders of access authorization.

Moreover, the individual’s changed perceptions and rationalizations about illegal drug use admittedly
occurred only approximately one year ago when he applied for a job at another agency and considered
falsifying a polygraph examination concerning his illegal drug use. It was at this time the individual came
to realize that his lying and drug use were serious security concerns. Given the individual’s long history of
repeatedly lying to the DOE about illegal drug use, I find that the approximately one-year period in which
the individual claims he has transformed into an honest, trustworthy and reliable person is simply not
enough to fully abate the security concerns and risks associated with his long-term pattern of dishonesty
and his intentional violation of his promise. I find that the Hearing Officer did not give due weight to this
consideration.

I note in this regard that the Hearing Officer accorded significant weight to the individual’s decision to
“voluntarily” disclose his long pattern of lying about drug use. I do not believe that she gave proper
consideration to the circumstances surrounding these revelations. As mentioned above, the individual
revealed his drug use and falsifications in the context of withdrawing a job application with another
agency primarily because of his fear that a polygraph examination would reveal his lies about his illegal
drug use. Even so, the individual did not come forward immediately to make his disclosure to the DOE,
but waited approximately eight months, until he reached age 50 when he could retire early with health
benefits if he lost his clearance. Taken together, these factors convince me that he consistently placed his
self-interest above the national interest. Moreover, there was an extended period during which the
individual covered up his lies and falsifications, and was certainly vulnerable to blackmail, extortion and
coercion, all of which are serious security concerns. While as a matter of public policy the DOE wants to
encourage people to admit their previous mistakes, I do not believe that voluntary admission here
constitutes a sufficient basis to restore an access authorization. The applicable standard is whether the
individual has clearly demonstrated that it is in the national interest to grant him an access authorization.
The individual’s voluntary admission, coming years too late as it did, fails to meet this standard.

As mentioned earlier, the individual stated that he now fully understands the seriousness of his actions and
takes full responsibility for them. While taking full responsibility for one’s actions is certainly an
important step in the process of reformation and commendable, it is not automatically dispositive of
security concern issues. Acceptance of responsibility for lying, while it denotes a recognition that a
problem exists, does not immediately and fully mitigate the security concerns associated with lying. It is
only a subsequent pattern of honesty and responsible behavior that can abate the security concerns that
arise from a lengthy prior pattern of dishonest behavior. Personnel Security Hearing (Case No. VS0-
0013), 25 DOE ¶82, 752 (1995) (thirteen-month period subsequent to covering up use of illegal drugs did
not constitute a sufficient pattern of honest behavior).

Given the individual’s long-term pattern of lying regarding his illegal drug use and the seriousness of his
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deception, I cannot consider the period of apparent truthfulness of approximately one year that the
individual has advanced to be adequate enough to conclude that he no longer presents a security concern.
Accordingly, I disagree with the Hearing Officer’s recommendation.

I recognize that the Hearing Officer made conscientious efforts in her review of the witnesses’ testimony
and consideration of their demeanor and credibility. My disagreement with her conclusion relates not to
her evaluations of this testimony but to the weight she gave to the testimony, the implications and
conclusions she drew from it, and whether other factors were given appropriate consideration. Section
710.28(d) requires me to consider whether I believe that continuing the access authorization of an
individual will be clearly consistent with the national interest. In this case, for the reasons discussed above,
I find that the Hearing Officer erred in concluding that restoring the individual’s access authorization
would be clearly in the national interest.

III. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the Individual in writing of
the final determination, and provide a copy of the present opinion. Copies of the correspondence shall be
provided to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other party.
In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: September 23, 1999

(1) A drug certification is a written promise by the individual to the DOE stating that the individual will
not use illegal drugs as long as he possesses an access authorization.

(2) It is important to note here that his case is not about having a defect in judgment. It is about the long-
term pattern of dishonesty exhibited by the individual and whether he has demonstrated reformation.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: January 13, 2000

Case Number: VSA-0264

This determination considers a Request for Review and Statement of Issues filed by the Office of Security
Affairs (OSA) of the Department of Energy, concerning the eligibility of XXXXXX (hereinafter the
individual) to hold an access authorization. (1) The DOE regulations governing this matter are set forth at
10 C.F.R. Part 710, and are entitled “Criteria and Procedures for Determining Eligibility for Access to
Classified Matter of Special Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0264), 27 DOE ¶ 82,817 (1999). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8(l)(Criterion L). Criterion L covers information
that shows that an individual has “engaged in unusual conduct or is

subject to circumstances which tend to show that he is not honest, reliable or trustworthy; or which
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of the national security.” To support this charge, the
Notification Letter stated that the individual had pled nolo contendere to a misdemeanor charge of
annoying or molesting a child.

A hearing was convened in order to allow the individual to resolve the doubt concerning his continued
eligibility for access authorization. The individual testified and brought forward five character witnesses,
all co-workers, to testify on his behalf. After the hearing, the individual’s psychologist submitted a letter
evaluating the individual’s mental status.

Based upon the testimony and written evidence submitted, the Hearing Officer issued an Opinion
determining that the individual’s access authorization should be restored. In the Opinion, the Hearing
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Officer described the events leading to the nolo contendere plea. He noted that a police investigation was
initiated when the individual’s then-wife filed a complaint alleging that he had molested her daughter (his
stepdaughter), a girl of about 7 or 8. According to the police report, the wife stated that her daughter told
her that while she was sitting on the individual’s lap, he moved back and forth in a grinding motion, and
that she felt his penis against her back. Both the individual and child were fully dressed during this
incident. The girl said that there had been similar incidents in the past. In her interview, the stepdaughter
stated that the respondent did “weird” things with her about nine times over two years, had moved in a
“weird” manner while she was sitting on his lap and she felt something hot behind her back. When
interviewed by the police, the individual admitted to two such incidents, but stated that he did not plan
them. 27 DOE at 85,894.

In analyzing this evidence, the Hearing Officer found that the statement given to the police by the ex-wife
was not reliable because she was strongly biased against the individual, and further because she was not
present at the hearing for cross examination. The Hearing Officer discounted the police reports as a whole
because most were written by an officer who was fired for lying in a deposition. In this regard, the
Hearing Officer found that the word “grinding” which was recounted in one report as the child’s
description of the individual’s motion, was not likely to be in the vocabulary of a young girl. The Hearing
Officer believed that the police reporter or the wife used this more inflammatory term, rather than the
child. The Hearing Officer believed that this demonstrates the unreliability of this police officer’s
reporting. The Hearing Officer also found that although the stepdaughter used the term “weird” to describe
some of the individual’s movements and actions, this term was not defined. The Hearing Officer stated
that he could not determine which of the supposedly “weird” actions were innocuous and which involved
serious misconduct. Accordingly, the Hearing Officer found the reports and the statements of the wife and
stepdaughter were not reliable.

Overall, the Hearing Officer found the individual to be honest and reliable. He found the individual’s
witnesses to be credible on the issue of the individual’s sound judgment. He was persuaded by a report
submitted after the hearing by a clinical psychologist who examined the individual. The psychologist
found him to be without “indication of pedophilic orientation or imminent risk of recidivism.” The
Hearing Officer noted that the individual was attending group therapy sessions as directed by the court.
Based on these factors, the Hearing Officer found that the individual had mitigated the security concerns
associated with his nolo contendere plea.

II. Statement of Issues and Response

In its Statement of Issues, the OSA contends that the Hearing Officer was incorrect in his finding that the
security concerns in this cases have been mitigated. In particular, the OSA believes that the Hearing
Officer failed to analyze all aspects of the psychologist’s evaluation. The OSA also contends that the
Hearing Officer did not fully consider the seriousness of the individual’s own admissions regarding his
arousal with his stepdaughter. Finally, the OSA maintains that the nolo contendere plea and the sentence
agreed to by the individual constitute strong evidence of guilt in this case. The OSA believes that the
security concerns regarding this individual have not been mitigated.

The individual filed a Response to the Statement of Issues. The Response first raises a procedural
objection to the Request for Review. The Response states that the Hearing Officer’s Opinion in this case
was issued on September 7, 1999, and that pursuant to 10 C.F.R. § 710.28, the OSA Request for Review
should have been filed within 30 days of that date. As the Response points out, the Request for Review
was filed more than four months after the issuance of the Opinion. The Response therefore contends that
the Request is untimely and should be disregarded. The Response next asserts that it was improper to
consider the nolo contendere plea as an admission of wrongdoing. Rather, according to the Response, the
plea should be viewed as evidence that the individual is “attempting to get on with [his] life.” Finally, the
Response reiterates points that were specifically considered by the Hearing Officer: that the individual’s
wife was biased against him and that excellent recommendations from the individual’s co-workers indicate
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that he should be allowed to maintain his access authorization.

III. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearing and Appeals is of the opinion that it will not endanger the common defense and security
and will be clearly consistent with the national interest to grant or continue access authorization to an
individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (VSA-0084), 26 DOE ¶ 83,004 (1996).

IV. Analysis

Before considering the substantive issues presented in this review proceeding, I will dispose of the
procedural issue raised by the Response. As indicated above, the Response asserts that since the OSA
submitted its Request for Review after the 30-day period provided for this filing, the Request should be
disregarded. I certainly cannot adopt that position. The argument ignores another section within Part 710
which is squarely applicable to this issue. This provision overrides not only the time frames set forth in
Section 710.28, but those of Part 710, Subpart A as a whole. Specifically, Section 710.34 states that the
time frames provided for in these security proceedings are desired time frames. This Section further
indicates that the time frames have no impact upon the final disposition of an access authorization by the
Director of the Office of Security Affairs or the Secretary. Finally, Section 710.34 provides that the time
frames confer no rights upon an individual whose eligibility for access authorization is being considered.
10 C.F.R. § 710.34. Accordingly, while we urge the OSA to take the relevant time frames into account, the
OSA is not required to restore an individual’s access authorization merely because it did not file the
requisite Request for Review within the regulatory period. In this regard, it is perfectly obvious that it
would be inappropriate to restore a security clearance to an unfit individual simply because of a missed
deadline. I therefore reject this procedural challenge to the Request for Review.

I turn next to the substantive issues raised by the Request for Review. For the reasons discussed below, I
find that the Hearing Officer made numerous errors in his consideration of the evidence brought forward
by the DOE and by the individual. These errors are founded in part on his failure to apply our well-
established principle that corroboration is necessary to substantiate assertions made by an individual for
the purpose of mitigating security concerns. Personnel Security Review (Case No. VSA-0087), 26 DOE ¶
83,001 (1996).

The Hearing Officer also erred in ignoring another well established tenet in these security clearance cases,
which is that once a valid security concern has been tabled, the individual seeking access authorization
must bring forward evidence that he is fit to hold a security clearance. It is not the burden of the DOE to
establish that the individual is not entitled to have an access authorization. Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82752 (1995). In reviewing the Hearing Officer’s Opinion, I note that
his findings and conclusions appeared to be based in part on what he considered to be a lack of “credible”
evidence provided by the DOE, rather than on positive mitigating evidence brought forward by the
individual. See, e.g., 27 DOE at 85,897 (findings of fact). After correctly applying these standards in the
instant case, I find that this individual’s access authorization should not be restored. There is nothing
presented in the individual’s Response that would lead me to conclude otherwise.

As an initial matter, there is no question in my mind that a security concern has been raised by this
individual’s behavior. The individual testified at the hearing that on two occasions while playing with his
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stepdaughter he had an involuntary erection. Transcript of Personnel Security Hearing (Tr.) at 62-63. This
behavior of the individual, that in at least two instances in playing with a child he became sexually
aroused, in and of itself raises a question about this individual’s reliability.

To mitigate the concerns associated with his nolo contendere plea, the individual asserted that he was
innocent of the crime and testified that he accepted the conviction because he did not wish to risk being
convicted of a felony which could have led to a lengthy term of imprisonment. He further indicated that he
took this course of action based on the advice of his attorney. Tr. at 68-70. These statements do no more
than restate the obvious. These considerations are present almost any time a defendant agrees to a plea
bargaining arrangement. Acceptance of a plea bargain in no way means that one is innocent of the more
serious charge. I therefore find that these assertions regarding the reasons for the plea do nothing to
mitigate the serious security concerns at issue here.

I turn next to the Hearing Officer’s analysis of three aspects of the derogatory evidence regarding this
individual: (i) the statement of his stepdaughter to the police; (ii) the statement of his former wife to the
police; and (iii) the police officer’s reports regarding the individual’s behavior. In his Opinion, the Hearing
Officer found that the security concerns associated with that derogatory information were lessened because
the wife, the stepdaughter, and the police officer were unreliable. For the reasons set out below, I find that
the Hearing Officer’s determination was erroneous.

The Hearing Officer first erred in his consideration of the wife’s statement to the police. As stated above,
based on the assertions of the individual, the Hearing Officer found the value of her statements doubtful
because she was allegedly biased against the individual. It is by now well-established that on key issues of
fact in these personnel security clearance proceedings, independent corroboration is necessary. Personnel
Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001 (1996). An individual whose eligibility for a
security clearance is being reviewed has too much self interest at stake to be considered a reliable or
impartial witness. See Personnel Security Review (Case No. VSA-0227), 27 DOE ¶ 83,018 (1999). Thus,
in this case, the individual’s mere say-so on the issue of his wife’s bias due to a bitter divorce, is not
sufficient to render her statement unreliable for purposes of this security clearance proceeding. Some
corroboration as to her lack of credibility is necessary. For example, the individual testified that the former
wife told his mother and his aunt that she would drop the molestation charges if the individual would pay
her more money in the divorce. Tr. at 53. The Response of the individual submitted in this review phase
makes a similar assertion. If such a statement were made, it might put into question the overall veracity of
the former wife’s assertions regarding the molestation incidents. The individual could certainly have
brought forward his own mother and aunt to testify about what the former wife said to them, their
knowledge of the molestation incidents, and the relationship between the individual and his former wife.
However, in the absence of any corroboration whatsoever on this point, I find that the Hearing Officer
incorrectly found the former wife’s statement to the police of doubtful value in this case.

I find that the Hearing Officer made the same error with regard to the reliability of the police officer
involved in writing up the molestation incident. He determined that the officer’s written reports were not
credible because the police officer was fired for lying in a deposition.(2) The article itself is not a
convincing or even a particularly relevant piece of evidence. There is no evidence that the police officer
lied in the instant case. I therefore cannot conclude that the article is entitled to any significant
consideration here. The burden is on the individual to persuade us that the security risks have been
mitigated. Simply raising a question about the police officer’s veracity does not satisfy that burden.

The Hearing Officer also questioned the use of the term “grinding” in the police report. This term was
attributed to the stepdaughter by the police reporter. The Hearing Officer found that a young child would
not be likely to use this term, and he believed it to be inflammatory. This single, uncorroborated example
of a possibly inaccurate attribution is de minimus. It is certainly insufficient to warrant disregarding all of
the written reports. I have determined that the Hearing Officer erred in concluding this was an adequate
reason to suspect the accuracy of the reports. The individual’s burden of proof in this proceeding requires
that he satisfy a standard higher than mere suspicion in order for me or a Hearing Officer to disregard
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evidence.

The Hearing Officer similarly erred in his conclusions regarding the stepdaughter’s statement to the police.
He found the reliability of her statement questionable because she purportedly gave inconsistent
information to the police and during a deposition regarding the incidents with the individual.

Other than the individual’s say-so on this point, there is no documentary evidence or testimony to support
such a claim. Even if the individual did not wish to call a young girl to testify at the hearing, there would
have been other methods which the individual could have used to support his position that the girl’s
statements were unreliable. For example, he could have produced a transcript of her deposition, during
which the supposedly inconsistent assertions were made. Her deposition statements could then have been
compared to her statement to the police, which is in the record of this case. This possibility was even
discussed at the hearing. Tr. at 76. However, no further evidence on this point was submitted. The
individual could have attacked the child’s credibility in other ways. For example, he could have shown
through testimony of witnesses who know the child well that she is prone to exaggeration and fabrication.
In any event, in the absence of corroboration, I find erroneous the Hearing Officer’s conclusion that the
stepdaughter’s assertions were unreliable.

From my own review of the police reports and statements, I find them to be highly detailed, extremely
professional and competent, and prepared without any sign of bias. I see no significant evidence from the
individual challenging the validity of the reports. Overall, the Hearing Officer erred in concluding that the
police report and the statements to the police by the stepdaughter and former wife were all unreliable
evidence in this proceeding. Accordingly, I find that the security concerns arising from the assertions in
the reports and the statements to be unabated.

I next turn to an analysis of the testimonial evidence that the individual offered at the hearing to mitigate
the security concerns. The individual first brought forward five co-workers who testified on his behalf.
They all indicated that this individual is a good performer on the job. However, given the individual’s
admission to child molestation, this testimony is irrelevant to the concerns about the individual’s overall
reliability and trustworthiness, which are at the core of this case.

These witnesses also testified that they had no reservations about this individual’s trustworthiness. With
regard to this testimony, the Hearing Officer stated only that these witnesses indicated that the individual
has sound judgment and is reliable. The Hearing Officer clearly relied on this testimony in determining
that the individual had resolved the security concerns. 27 DOE at 85,898.

As a matter of law, I find that their testimony regarding the individual’s judgment and reliability does not
provide competent evidence mitigating the security concerns in this case. These witnesses for the most part
had little knowledge of the individual outside the workplace. Tr. at 32, 27, 41, 49. Thus, their testimony on
the reliability of the individual’s behavior on the key point at issue here is not persuasive. They also did
not demonstrate awareness of many significant details of the individual’s behavior with his stepdaughter.
Tr. at 28-9, 33, 37, 47. Their opinions about his reliability are not based on in-depth knowledge of his
private life. Thus, their testimony about his performance at work is only marginally relevant, and their
testimony about his overall reliability and judgment is incompetent. Accordingly, I find that this testimony
should have been accorded little if any weight in this case.

I further find that the Hearing Officer accorded undue weight to evidence provided by the individual’s
psychologist. The evidence that the Hearing Officer pointed out as significant was that the psychologist
saw no “indication of pedophilic orientation or imminent risk of recidivism.”

I see no solid basis for according any weight to this judgment. As an initial matter, the psychologist’s
evaluation was submitted after the hearing by means of a letter. Thus, there was no opportunity for the
DOE counsel to cross examine or the Hearing Officer to examine this witness. (3)

The lack of probing of this witness as to exactly what he meant in his evaluation letter is in my view a
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serious failure. For example, I do not know what the psychologist means by his assertion that there is no
“indication of pedophilic orientation.” I cannot tell if the psychologist believes that the individual has not
engaged in child molestation in the past and will not engage in this type of behavior again. The
psychologist indicates that there is no imminent risk of recidivism. This suggests to me the possibility that
the psychologist might have some question as to whether there is a long term risk of recidivism.

From my overall review of the letter, I find it to be insubstantial and based on flawed reasoning. The
psychologist noted that the psychological tests that he administered to the individual were “invalid due to
his response bias in which he presented a ?fake good’ profile.” The psychologist therefore stated that the
individual was “defensive and evasive in his testing which negated the test results.” He also found that the
individual had a “naive and defensive opinion of himself and at times may exhibit an unrealistically
positive picture of himself.” Nevertheless, the psychologist stated that he did not “believe that this has
compromised the entire evaluation process,” and found the individual “free of any clinical levels of
psychopathology that would jeopardize his . . . judgment or decision making.”

This evaluation raises more concerns than it answers, and is certainly open to question. It is not clear why
the psychologist was prepared to ignore the defensive and evasive answers in the test, as well as this
individual’s unrealistic picture of himself, and conclude nevertheless that the individual has sound
judgment. In his Opinion, the Hearing Officer gave no consideration at all to these negative statements of
the psychologist, which seriously undermine the overall credibility of the psychologist’s ultimate
conclusion.

I also note that the psychologist qualified even his general judgment. This leads me to question whether
the psychologist believes, for example, that the individual has a sub-clinical level of psychopathology that
could adversely affect his judgment or decision-making. Moreover, the psychologist’s negative statements
about the individual raise concerns about the individual’s honesty and trustworthiness. At a minimum, the
individual should have been required to introduce evidence mitigating those concerns about his
evasiveness and unrealistic self-image. For these reasons, I find that the Hearing Officer erred in
according any significant weight in this proceeding to the psychologist’s evaluation.

There is no other significant evidence that this individual has been rehabilitated. The individual indicated
that in connection with his nolo contendere plea, he is required to attend therapy sessions once a week for
a three to five year period. He has not completed that court-mandated therapy. Tr. at 58, 73. He has not
even shown through the testimony of the therapists involved or by other means that he is making
satisfactory progress in those sessions. (4)

Accordingly, based on a thorough review of the record, I find that as a matter of law, there is simply
insufficient evidence from which the Hearing Officer could have reasonably concluded that the individual
mitigated the grave security concerns associated with his behavior towards his stepdaughter. This behavior
discredits his reliability and trustworthiness. Consequently, I cannot find that this individual has shown
that it will be clearly consistent with the national interest to continue his access authorization.

V. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
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correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: March 2, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Supporting evidence on this point was a partial copy of a newspaper article describing the officer’s law
suit against his employer for his termination.

(3)There was some discussion as to whether any party wished to examine the psychologist by means of a
telephone conference call. In a telephone conversation, the DOE Counsel and the individual’s attorney
indicated that they did not wish to do so. August 6, 1999 Memorandum to File.

(4)The record reflects only the submission of a letter from the custodian of records of his therapy group
stating that the individual has attended a number of classes.
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December 15, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:September 14, 1999

Case Number: VSA-0273

This Opinion considers a Request for Review and Statement of Issues filed by xxxxxxxxxx (the
individual) concerning his eligibility to retain an access authorization.(1) The Department of Energy
(DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

This case concerns the suspension of the individual’s access authorization. The events leading to the
suspension in question are fully set forth in Personnel Security Hearing (Case No. VSO-0273), 27 DOE ¶
82,814 (1999) and will not be reiterated here. For purposes of the instant security review, the relevant facts
are as follows.

The individual has been employed for many years by a DOE contractor in a position that requires him to
maintain a security clearance. He recently volunteered to be included in the DOE’s Personal Assurance
Program (PAP), a DOE nuclear weapons and nuclear explosives safety program created to assure the
reliability and safety of individuals in certain critical positions. As a prerequisite to his participation in the
PAP program, the individual submitted to a mandatory drug test. The individual tested positive for
tetrahydrocannabinol (THC), the active ingredient in marijuana. DOE Exhibits (Ex.) 4, 5, 6, 7. After
confirming the positive test result, the DOE asked the individual in a personnel security interview (PSI) to
explain the presence of THC/marijuana in his system. In response to the DOE’s inquiries, the individual
repeatedly denied using marijuana or any other illegal drug at any time in his life, including the period just
prior to the drug test. DOE Ex. 8. He speculated, however, that the positive test might have resulted from
his inadvertent exposure to marijuana at a party he had attended ten days prior to taking the drug test.
Nevertheless, the individual refused to identify any persons at the party who might be able to corroborate
or verify his version of events at the party. The individual made this choice despite the DOE’s warning
that his failure to cooperate in this regard could have an adverse impact on his access authorization.

The DOE issued a Notification Letter to the individual suspending his access authorization and citing his
confirmed positive drug test and his refusal to cooperate fully about all the circumstances of the drug

file:///ps201-300.htm#vso0273
file:///cases/security/vso0273.htm


Case No. VSA-0273 (OHA December 15, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0273.htm[11/29/2012 1:31:18 PM]

exposure as derogatory information. According to the DOE, the derogatory information falls within the
purview of 10 C.F.R. § 710.8(k) and (l) (Criteria K and L respectively).(2)

The individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE
presented the testimony of two witnesses, a personnel security specialist and a DOE consultant-
psychiatrist. The individual offered his own testimony and that of four other witnesses, including his wife,
a long-term friend, a supervisor, and a forensic toxicologist.

II. The Hearing Officer’s Opinion

Based upon the testimony at the hearing and other record evidence, the Hearing Officer issued an Opinion
recommending that the individual’s access authorization not be restored. Personnel Security Hearing (Case
No. VSO-0273), 27 DOE ¶ 82,814 (1999). In her Opinion, the Hearing Officer discounted the individual’s
testimony that his passive inhalation of marijuana smoke and/or oral consumption of food laced with
marijuana at the party caused the individual’s positive drug test. She found the individual’s uncorroborated
testimony about the circumstances of his drug exposure to be confusing, evasive, and simply not credible.

The Hearing Officer also rejected the individual’s explanation as to why he was unable to provide
corroboration for his account of the events that transpired at the party. She opined that it is not credible that
the individual would risk his security clearance to protect a friend “from adverse family implications.”
Opinion at 6. In addition, the Hearing Officer pointed out that the individual was well aware of the
necessity of providing appropriate corroboration for his assertion that his use of the marijuana was
inadvertent. She asserted that the DOE raised the matter in the PSI and that she mentioned the need for
corroborating testimony to the individual four times at the hearing stage, twice orally and twice in writing.
Id. The individual’s failure to provide this essential corroboration also caused the Hearing Officer to
conclude that the individual had not mitigated the DOE’s security concerns under Criterion L with regard
to his failure to cooperate in the administrative process. In the end, the Hearing Officer found that the
individual had not mitigated the security concerns attendant Criteria K and L in view of his
uncorroborated, unbelievable account of how he came to have a confirmed positive drug test.

III. Request for Review

The individual filed a Request for Review of the Hearing Officer Opinion, followed by a statement
identifying the issues on which he wishes me to focus. The individual also supplemented the record with
two letters from professional associates and a letter from an Employee Assistance Program Manager
which relayed the results of 14 random drug tests he has taken in the last seven months. In response to the
individual’s Request for Review, the DOE’s Office of Safeguards and Security stated that it concurred
with the recommendation of the Hearing Officer in the case and would not be filing any further comments.

IV. Analysis

A. Standard of Review

As a general rule, findings of fact in these kinds of cases will not be set aside unless they are clearly
erroneous, giving due regard to the fact that the trier of fact is in the best position to judge the credibility
of witnesses. Compare Pullman-Standard v. Swint, 456 U.S. 273 (1982), with Amadeo v. Zant, 486 U.S.
214, 223 (1988) (quoting Fed. R.Civ. P.52(a)). In rendering findings of fact, a hearing officer considers the
demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony and
other evidence. 10 C.F.R. § 710.27(b). Ordinarily, I will not supplant my judgment for that of the Hearing
Officer in such matters. Personnel Security Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996).
Findings not supported by substantial evidence are taken to be clearly erroneous. Freeport Sulpur Co. v.
S/S Hermosa, 526 F.2d 300 (5th Cir. 1976). Substantial evidence means “such relevant evidence as a
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reasonable mind might accept as adequate to support a conclusion.” Pierce v. Underwood, 487 U.S. 552
(1988). A finding is considered clearly erroneous, when although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been
committed. U.S. v. United States Gypsum Co., 333 U.S. 364, 395 (1948).

In personnel security cases under Part 710, it is the role of the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). Thus, in reviewing the Hearing
Officer’s Opinion in this case, I must assess whether there is substantial evidence to support a finding that
granting an access authorization to this individual would not endanger the common defense and security
and would be clearly consistent with the national interest.

As discussed below, after reviewing the entire record in this case, I find that it does not contain substantial
evidence that restoring this individual’s access authorization would be clearly consistent with the national
interest. In particular, there is not substantial evidence that the events surrounding the individual’s
ingestion of marijuana occurred as he alleged. This is the key finding of the Hearing Officer, a finding I
determine to be correct.

In order to frame my discussion of how I reached that conclusion, it is useful to discuss briefly the
individual’s responsibility to bring forth persuasive evidence concerning his eligibility for access
authorization under 10 C.F.R. Part 710. A DOE administrative review proceeding under this Part is not a
criminal matter, where the government has the burden of proving the defendant guilty beyond a
reasonable doubt. This proceeding is also unlike a civil case where the plaintiff must establish his case by
a preponderance of evidence in order to prevail. Personnel Security Review (Case No. VSA-0087), 26
DOE ¶ 83,016 (1996). The standard in this proceeding places the burden of proof on the individual to
convince the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). Personnel
Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996).

The regulatory standard implies that there is a presumption against granting or restoring a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988). Consequently, it is generally expected
that the individual in theses cases will bring forward testimonial and other evidence in addition to his own
testimony which, taken together, are sufficient to persuade the Hearing Officer that restoring his access
authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No. VSO-
0061), 25 DOE ¶ 82,791 (1996). In the case at hand, the individual had the burden of offering an
explanation for the confirmed positive drug test, establishing the truthfulness of that explanation, and
demonstrating that the explanation mitigates the DOE’s security concerns under Criteria K and L. See
Personnel Security Hearing (Case No. VSO-0207), 27 DOE ¶ 82,772 (1998). With these considerations in
mind, I turn to the issues raised on review and the additional documentary evidence submitted by the
individual.

B. Statement of Issues

In his Statement of Issues, the Individual identifies four general issues for review. First, the individual
contends that the Hearing Officer completely disregarded the testimony of the forensic toxicologist who is
an expert in the science of drug metabolism and interpretation. Second, the individual claims the Hearing
Officer did not accord enough weight to his testimony that he is in a drug screening program and has
tested negative for illegal drugs since March 1999. Third, the individual disagrees with several findings
made by the Hearing Officer regarding his credibility. Fourth, the individual believes the Hearing Officer
disregarded testimonial evidence supporting his honesty, reliability, and trustworthiness and contends the
Hearing Officer should have given more weight to his many years of stellar performance and dedication to
his employer.

1. The Expert Testimony Proffered

file:///cases/security/vsa0087.htm
file:///cases/security/vso0061.htm
file:///cases/security/vso0061.htm
file:///cases/security/vso0061.htm
file:///cases/security/vso0207.htm


Case No. VSA-0273 (OHA December 15, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0273.htm[11/29/2012 1:31:18 PM]

At the hearing, the individual presented the testimony of a board-certified forensic toxicologist to support
his position that his positive drug test could have resulted from his involuntary ingestion of marijuana in
food. Tr. at 117-156. The forensic toxicologist discussed at the hearing two scientific studies conducted in
the 1980s that addressed the forensic, physiologic and behavioral effects in humans following oral
ingestion of marijuana. Id. at 117-22, citing, Individual’s Exhibits 1 and 2. According to the forensic
toxicologist, these studies suggest that a person could orally ingest marijuana in food and have a positive
drug test at the levels detected in the individual ten days after ingestion. Id. at 126, 132-33. The forensic
toxicologist admitted, however, that a number of variables could affect his theory, including the amount of
food the individual consumed, and the purity of the marijuana. Id. at 126. Moreover, the forensic
toxicologist cautioned that there is no way to tell from a urine test the manner in which a person is
exposed to the marijuana, i.e., oral ingestion or inhalation. Id. The forensic toxicologist then opined that
one has to rely on other evidence to learn how marijuana got into a particular person’s system. Id.

The DOE also presented a medical expert, a psychiatrist who is board-certified in Addiction Medicine
(DOE consultant-psychiatrist), to address the theory of oral ingestion advanced by the individual in this
case. After listening to the testimony of the individual and the forensic toxicologist,(3) the DOE
consultant-psychiatrist concluded that it is possible for a person to have marijuana in his urine up to 14
days after oral ingestion if that person consumed such large quantities of food laced with marijuana that
the person became intoxicated. Id. at 164. The DOE consultant-psychiatrist opined that it would be almost
impossible for a person not to know that he was under the effect of something if he has ingested quantities
of marijuana-laced food sufficient to yield a positive drug test results ten days later. The DOE consultant-
psychiatrist then questioned how the individual could claim that he did not know during the party or
shortly thereafter that he had ingested marijuana. The DOE consultant-psychiatrist further dismissed the
individual’s suggestion that the physiological effects of the marijuana were masked by the alcohol he had
consumed at the party. According to the DOE consultant-psychiatrist, since marijuana and alcohol affect a
person’s nervous system in different ways, it is unlikely that a person could confuse the effects attributable
to marijuana to those flowing from alcohol. In the end, the DOE consultant-psychiatrist opined that it is
highly unlikely that the individual unknowingly and unintentionally consumed sufficient marijuana in his
food causing a positive drug test ten days after consumption. Id. at 167, 180-81. He believes that the
individual’s positive drug test was the result of his own deliberate exposure to marijuana. Id.

After carefully reviewing the entire record in this case, I find that it was proper for the Hearing Officer to
require the individual to produce evidence beyond the theoretical testimony of the forensic toxicologist in
order to meet his burden in this case. The individual’s burden here is to establish convincingly that he did
not knowingly ingest an illegal drug. See generally Personnel Security Review (Case No. VSA-0051), 25
DOE ¶ 83,012 (1996); Personnel Security Hearing (Case No. VSO-0019), 25 DOE ¶ 82,759 (1995). The
possibility that under certain conditions a positive drug test could result from oral ingestion of marijuana
does not mean that this occurred in the instant case. The individual’s assertion in his Statement of Issues
that the testimony of the forensic toxicologist corroborated his version of events is simply not correct. The
forensic toxicologist’s testimony is that, from a scientific point of view, it is possible for a person to have
a positive drug test from oral ingestion of marijuana under certain circumstances. Even the forensic
toxicologist acknowledged that there is no way to know from a positive drug test how the marijuana got
into the individual’s system. It was the individual’s burden to prove through some other means that the
“theoretic possibility” recognized by his forensic toxicologist was in fact true. See Personnel Security
Review (Case No. VSA-0087), 26 DOE ¶ 83,016 (1996).

What is lacking here, as the Hearing Officer pointed out, is some corroboration of his claim that
involuntary oral ingestion of marijuana in fact caused the individual’s drug test. The common sense
inference most often drawn from a confirmed positive THC test is that the subject of the test voluntarily
smoked marijuana. While I recognize the inherent difficulty facing a person who is in fact “drug-free” to
refute a positive drug test, I am mindful in this case that corroborative evidence was within the knowledge
and control of individual. Specifically, the individual could have provided the testimony of the person who
took him to the party to confirm, if true, that a party did indeed occur, that marijuana was used at the party,
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and that marijuana had been put in the chili at the party. That friend could have identified the party host
who might have been able to verify the presence and quantity of marijuana in the chili. Curiously, the
individual refused to even disclose the identity of either his friend, or the party host, who might have
substantiated the individual’s testimony.(4) Under the circumstances, even admitting that the individual’s
rendition of events is conceivable, the Hearing Officer was correct in requiring the individual to bring
forward appropriate, adequate corroborating evidence that the events, as alleged, actually occurred. See
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,016 (1996); Personnel Security Review
(Case No. VSA-0051), 25 DOE ¶ 83,012 (1996).

Given the above considerations, the argument raised by the individual in his Statement of Issues is not
persuasive. It appears from the record that the Hearing Officer did not disregard the forensic psychiatrist’s
testimony, nor did she find that the DOE consultant-psychiatrist’s opinion outweighed the opinion of the
forensic psychiatrist. What the Hearing Officer correctly determined was that the lack of objective,
corroborating evidence prevented her from finding the individual involuntarily ingested marijuana at a
party thereby triggering the positive drug test ten days later. I find no error in this regard.

2. The Individual’s Subsequent Drug Tests

The individual complains that the Hearing Officer accorded no weight in her Opinion to the fact that he
has been in an intensive drug-screening program since his positive drug test and that all the drug tests he
has taken since that time have not shown any traces of drugs in his system. The individual is correct that
the Hearing Officer did not discuss in her Opinion the individual’s participation in the drug-screening
program or the results of his subsequent drug tests.

My review of the hearing transcript reveals that the individual did not provide any documentary evidence
prior to or at the hearing showing that all the drug tests the individual has taken since January 1999 have
been negative. When asked by the DOE Counsel whether he had brought any proof of his negative drug
tests to confirm his testimony in this regard, the individual responded, “no,” adding that he never actually
received the test results. Tr. at 97. The individual then related his belief that someone would have called
him if any of those drug tests had been positive. Id.

In a supplemental Statement of Issues, the individual explained why he had provided no corroboration for
his testimony. See Letter from the individual to the OHA Director (October 29, 1999). In that submission,
the individual states he had intended to present testimony at the hearing from the Employee Assistance
Program (EAP) Manager, the person who oversees the intensive drug screening program in which the
individual currently participates. He relates that during the pre- hearing telephone conference in the case
(in which he allegedly was not permitted to participate) his lawyer, the DOE Counsel and the Hearing
Officer decided not to include the EAP Manager as a witness.

The individual’s assertions in this regard are supported by a letter dated July 8, 1999 from the Hearing
Officer to the DOE Counsel and the individual’s Attorney in which the Hearing Officer memorialized the
issues discussed at the pre-hearing telephone conference. In the letter, the Hearing Officer states in
relevant part as follows: “[w]e agreed that the testimony of [the EAP Manager] will not be necessary.”
There is no indication in the letter or elsewhere why the decision was reached. There is also nothing in the
record suggesting that the individual’s attorney objected to that decision.

Without knowing the rationale for the decision to exclude the Manager’s testimony, I cannot opine
whether that decision was appropriate. Since the individual’s lawyer apparently acquiesced to the decision
not to present the testimony of the EAP Manager, the individual has no cause to complain. Nevertheless,
the individual requested, and I granted him permission, to supplement the record on the issue of his
participation in the drug screening program. In this connection, he submitted a letter on November 1, 1999
from the EAP Manager. In the letter, the EAP Manager confirms that the individual has been monitored by
his employer’s EAP since his positive drug test for THC. The EAP Manager further relates the following
relevant information: (1) the individual has participated in the program since March 9, 1999; (2) the
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screening program consisted of eight weekly random samples followed by four monthly samples; (3) the
individual has completed 14 drug tests as of October 25, 1999 and has tested negative on all tests; and (4)
the EAP Program has decided that the individual should complete a full year of drug screening.

The fact that the individual has tested drug-free as part of an intensive drug screening program is clearly a
positive factor in his favor. It suggests that he has not used drugs for a period of seven months. However,
this information does not itself prove the individual’s contention that he involuntarily ingested the
marijuana ten days before his positive drug test. Nor does it suggest that the individual did not voluntarily
smoke marijuana prior to the positive drug test. He may well have smoked marijuana, and in fact that is a
valid inference from a positive drug test for THC. As a result, and because the DOE cannot verify the
circumstances surrounding the individual’s positive drug test, there are still lingering doubts about the
individual’s rendition of events leading to his positive drug test and hence his honesty, reliability and
trustworthiness. Even had the Hearing Officer considered the favorable evidence set forth above, I find
that it is not sufficient to outweigh the lack of corroborating testimony in this case.

3. The Individual’s Credibility

The individual maintains that, contrary to the Hearing Officer’s findings, he (1) presented a credible
explanation for his positive drug test, (2) provided a credible reason for not disclosing the identity of the
person who took him to the party, (3) presented clear, direct testimony regarding all issues in the case, (4)
provided a reasonable explanation for not leaving the party in question after he discovered illegal drugs
were being used, and (5) proved convincingly that his exposure to the marijuana was unintentional.

As an initial matter, I point out that the Hearing Officer is uniquely suited to consider the demeanor and
credibility of witnesses since she was able to observe them at the hearing. Absent some clear error of her
part, I will not disturb her findings on this issue.

Regarding the individual’s contention that he provided a credible explanation for his positive drug test, the
record is clear that he failed to establish the truthfulness of his explanation. Given the facts of this case,
more was required than a credible explanation. In other similar cases, Hearing Officers have held that mere
denial, no matter how often or how sincerely stated, is not sufficient to meet the burden of establishing
that a person did not knowingly ingest an illegal drug. Personnel Security Review (Case No VSA-0087),
26 DOE ¶ 83,016 (1996); Personnel Security Hearing (Case No. VSO-0051), 25 DOE ¶ 82,784 (1995).
The individual’s refusal to provide corroborating evidence to support his explanation prevented him from
meeting his burden in this case.

As for the reasons the individual provided to shield the identity of potential corroborating witnesses, I
agree with the Hearing Officer that those reasons are unpersuasive. According to the record, the person
who took the individual to the party is the fiancé of a relative. The explanations given by the individual
and his wife for refusing to reveal the identity of the person in question are the following: it would strain
family relationships, it is unfair to put that person through what the individual has been put through in this
administrative process, and potential fear of reprisal.

As the Hearing Officer commented, I, too, find it surprising that the individual is willing to put his security
clearance in jeopardy and perhaps his job as well to preserve his harmonious relationship with the fiancé
of a relative. The individual’s choice in this regard, if true, leads me to question his judgment. As for his
second explanation, the individual seems to imply that the DOE is somehow at fault in “putting him
through the administrative process.” The DOE did not create the situation in which the individual finds
himself. It was the individual who tested positive for marijuana, and it was the individual’s choice to
attend a party at an unknown location hosted by an unknown person and remain there despite observing
the use of illegal drugs. Moreover, since the fiancé, by the individual’s own testimony, does not hold a
security clearance, the fiancé should have no concerns about going through the DOE’s administrative
review process. Finally, as for the individual’s alleged fear of retribution, the individual failed to articulate
any basis for his concern in this regard. Accordingly, I am unable to accord any weight to this explanation
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for refusing to divulge the name of his relative’s fiancé.

I further affirm the Hearing Officer’s finding that the individual provided confusing responses during the
hearing. In fact, from my reading of the transcript the individual appears to have provided conflicting
testimony regarding the question of whether he felt intimidated by persons at the party. For example, early
in the hearing, the DOE Counsel asked the individual if he felt intimidated by those at the party. Tr. at 62.
The individual stated quite clearly that he did not feel intimidated. Id. Later in the hearing, the Hearing
Officer asked the individual if he felt intimidated by the person at the party who blew marijuana smoke
into his face. Id. at 190. In response, the individual stated he did feel intimidated. Id. When the DOE
Counsel pointed out the seeming inconsistency in the individual’s testimony, the individual replied as
follows: “I didn’t feel intimidated by the use of the material at the party, but I didn’t like this person
blowing smoke into my face. That’s a different kind of intimidation.” Id. at 190. This exchange regarding
the issue of intimidation, in my judgment, exemplifies quite clearly why the Hearing Officer expressed
concerns about the individual’s forthrightness. This is not to say that the individual’s statements were
necessarily false and cannot be reconciled. However, because of this troubling inconsistency and
ambiguity and others like it in the record, I simply cannot sustain the individual’s arguments that the
Hearing Officer erred in finding the individual’s testimony to be confusing and not credible.

The individual also challenges the Hearing Officer’s finding that he failed to provide credible reasons for
not leaving the party after he ascertained there was widespread drug-use there. The individual claimed that
he could not leave the party because he had no transportation, having come to the party with his relative’s
fiancé. The individual further maintained that he was too far from a pay phone to call for assistance. When
the Hearing Officer asked the individual if there was a telephone in the house, he responded, “They
probably did, but I felt so intimidated by being with these criminals, I don’t think I would have gone down
to use their phone.” Id. at 109. When the Hearing Officer pointed out that the individual had testified
earlier that he did not feel intimidated, the individual replied he was not intimidated. Id. Given the record
on this issue, I find that the Hearing Officer was justified in questioning the individual’s credibility with
regard to why he failed to leave the house where the party was convened.

Finally, the individual contends he proved convincingly that his exposure to marijuana was unintentional
and complains that the Hearing Officer disregarded his evidence because she did not believe his version of
events. As I explained in Section IV.B.1. above, the individual did not prove that his exposure to
marijuana was unintentional. I concluded that the Hearing Officer was correct in requiring more than the
theoretical possibility that the individual orally ingested marijuana when he consumed chili allegedly laced
with marijuana. I concluded further that the lack of corroborating evidence in this case prevented the
Hearing Officer from finding that the individual had mitigated the DOE’s security concerns. Even had the
Hearing Officer believed the individual’s recitation of events leading to the positive drug test, she still
would have required corroboration for the individual’s version of events.

4. The Individual’s Honesty, Trustworthiness and Reliability

The individual claims the Hearing Officer did not give proper consideration to the testimonial evidence he
presented regarding his honesty, trustworthiness and reliability. Specifically, he points to his own
testimony at the hearing regarding a number of matters, including his dedication to his employer, his
commitment to safeguarding classified information and national security, and his stellar job performance.
The individual also submits that his wife, his supervisor, and a long-term friend all confirmed through
their testimony that he has a reputation for honesty, trustworthiness and reliability.

The individual claimed that the Hearing Officer discouraged him from presenting character witnesses at
the hearing because she believed the testimony would be repetitious and take up too much time at the
hearing. On review, the individual requested, and I granted him permission, to submit character references
from two of his colleagues. One of those colleagues was to have testified at the hearing but was prevented
from doing so because he was delayed in transit. I will refer to the two colleagues as Character Reference
# 1 and Character Reference # 2.
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a. Testimonial Evidence Proferred at the Hearing

As an initial matter, the individual’s excellent job performance and dedication to his work, including the
safeguarding of classified information are not sufficient bases for reversing the Hearing Officer’s Opinion.
Successful, even outstanding job performance alone does not alleviate the national security concerns raised
in this case. Suitability for a security clearnance assumes characteristics such as judgment, reliability and
trustworthiness, which must be demonstrated twenty-four hours a day. See Personnel Security Review
(Case No. VSA-0102), 26 DOE ¶ 83,008 (1997). In order words, “satisfactory job performance is a
necessary but not a sufficient condition for keeping a security clearance.” Id.

The individual’s wife testified that her husband is a loyal employee who works long hours and is a
devoted husband and father. Curiously, the individual never told his wife about the drugs being used at the
party until he received the positive drug test in question. She testified, “I still haven’t asked him the details
of the party.” Tr. at 221. It seems unusual to me that the wife does not know the details surrounding her
husband’s exposure to marijuana even at this late date. Rather than supporting the individual’s contention
regarding his forthrightness, the wife’s testimony raises additional questions.

The individual’s supervisor praised the individual’s hard work and dedication. Under questioning, the
supervisor revealed he may have socialized with the individual on three or four occasions. The
supervisor’s testimony is helpful to the individual, but by no means determinative. The individual’s
reliability during non-work hours is as important as his reliability during work hours. Hence, the
supervisor’s testimony cannot fully mitigate the security concerns in this case which stem from off- the-
job behavior.

As for the testimony of the individual’s long-term friend, I find the Hearing Officer was correct in not
considering it. While the long-term friend has known the individual for 35-40 years, he last saw the
individual last year. Furthermore, the individual did not even tell the long-term friend about the positive
drug test or the circumstances that led to the suspension of his security clearance. These facts suggest that
the individual did not share many confidences with this friend regarding the event under consideration
here. Therefore, I find that little weight should be accorded to the long-term friend’s knowledge of the
individual’s current behavior.

After carefully reviewing the record, I am unable to conclude that any of the testimonial evidence
presented at the hearing, either alone or cumulatively, adequately mitigates the DOE’s security concerns in
this case. I turn now to the new evidence tendered by the individual in this case.

b. New Evidence Submitted on Review

Character Reference # 1 relates in writing that she has known the individual for four years. She states that
he is “one of many capable, committed, and hardworking xxxxxxxxx who has dedicated his entire . .
career . . .” to the DOE’s mission. According to Character Reference # 1, the individual has always
deported himself in a serious and professional manner. She concludes her statement by opining that it
would be a tragedy for the DOE to lose such a dedicated person.

Character Reference #2 relates that the individual is an honest, decent and moral person who has
contributed significantly to our Nation’s defense. He states that he has known the individual for 14 years.
During the 1980s Character Reference #2 interacted on a social as well as professional basis with the
individual and his wife. Character Reference #2 asserts that during his social interactions with the
individual he never observed any inappropriate or illegal behavior or actions on the individual’s part. From
1990-99, Character Reference #2 was aware of the individual’s job responsibilities and performance
deliverables. During this time, according to Character Reference #2, the individual acted and behaved just
like many other outstanding professional employees -- he protected the special information entrusted to
him with extreme care and respect. Character Reference #2 concludes by stating that he does not believe
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the individual poses a risk to national security.

The written statements from the two character references collectively portray the individual as a dedicated
professional who performs his job impeccably. As discussed above, however, stellar job performance is
not sufficient to mitigate security concerns under Criteria K and L. It must be emphasized again that the
individual’s honesty, trustworthiness and reliability are security concerns because he tested positive for
marijuana and he refused to cooperate fully with the DOE when the agency attempted to resolve the
circumstances surrounding his exposure to the illegal drug. While the two character witness statements, on
their face, imply that the individual is trustworthy and reliable, they do not explain or mitigate the
individual’s lapse in judgment or unreliability in failing to cooperate with the DOE by revealing the
circumstances surrounding his drug exposure. Nor can they prove that the individual’s positive drug test
was due to involuntary consumption of marijuana- laced chili.

Finally, the character witnesses ask that I consider the effect of an administrative determination not to
restore loss the individual’s access authorization on the DOE’s mission. Had this argument been before the
Hearing Officer, she would not have been able to consider it as the regulations prohibit Hearing Officers
from considering the effect of the loss of a person’s access authorization on the mission of the DOE. 10
C.F.R. § 710.27. See Personnel Security Hearing (Case No. VSO-0289), 27 DOE ¶ (November 18, 1999),
n.6. Likewise, I will not consider this matter on review.

C. Summary

In sum, after reviewing the testimonial evidence presented at the hearing and the new evidence tendered
on review, I am unable to conclude that the individual has met his burden of mitigating the security
concerns attendant Criteria K and L. I will not, therefore, overturn the Hearing Officer’s Opinion.

V. Conclusion

As indicated by the foregoing, I cannot conclude that the restoration of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this Opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
the findings of the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearing and Appeals

Date: December 15, 1999

(1)An “access authorization” is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.
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(2)Criterion K involves, in relevant part, the possession, use or experimentation with a drug or other
substance listed in the Schedule of Controlled Substances established pursuant to section 202 of the
Controlled Substances Act of 1970. 10 C.F.R. § 710.8(k). Criterion L concerns information that the
individual “has engaged in any unusual conduct or is subject to any circumstances which tend to show that
the individual is not honest, reliable or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act
contrary to the best interests of the national security.” 10 C.F.R. §710.8(l).

(3)The individual complains that the Hearing Officer allowed the DOE consultant-psychiatrist to question
the forensic toxicologist; but that the forensic psychiatrist was not available to hear the DOE psychiatrist’s
testimony. I do not find that the Hearing Officer erred in this regard. It is common practice in Part 710
cases for experts to listen to each other during their respective testimony. There is nothing in the record
suggesting that the individual’s attorney objected to the DOE consultant-psychiatrist being present while
the individual’s expert testified via telephone. Furthermore, there is nothing in the record indicating why
the individual’s expert did not listen via telephone to the DOE consultant-psychiatrist’s testimony.

(4)It is difficult to speculate whether the testimony of the person who took the individual to the party or
the party host would have provided adequate corroborating evidence, or sufficiently established that the
individual had mitigated security concerns. See Personnel Security Review (Case No. VSA-0051), 25
DOE ¶ 83,012 at 86,560-61 (1996) .
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March 16, 2000

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing:November 22, 1999

Case Number: VSA-0277

This Opinion considers a Request for Review filed on behalf of XXXXXXXXXX(hereinafter referred to
as “the Individual”) concerning the suspension of his access authorization. As set forth in this Opinion, I
have determined that the Individual should be granted a security clearance.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an “access authorization” or a “security clearance.”

B. The Notification Letter

A DOE office issued a Notification Letter to the Individual informing him that his access authorization
was suspended due to derogatory information that created substantial doubt about his continued eligibility.
The Notification Letter identified two categories of derogatory information that pertained to the Individual.
The first category concerned information indicating that the Individual has been a user of alcohol
habitually to excess, and has been diagnosed by a board-certified psychiatrist as presenting a history of
alcohol abuse. See 10 C.F.R. § 710.8(j) (Criterion J). The Notification Letter referred to the Individual’s
three arrests for driving while under the influence of alcohol, occurring in 1981, 1991 and 1997.
According to the Notification Letter, the DOE consulting psychiatrist found that the Individual “presents a
history of alcohol abuse.”

The second category concerned derogatory information under the provisions of 10 C.F.R. § 710.8(l)
(Criterion L), which provides that derogatory information includes information that an individual “has
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engaged in any unusual conduct or is subject to any circumstances which tend to show that the Individual
is not honest, reliable, or trustworthy . . [including, but not] limited to, criminal behavior.”

The Individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE
presented the testimony of the Individual and the DOE consulting psychiatrist. The Individual testified on
his own behalf, and presented the testimony of his psychologist and his supervisor.

The Hearing Officer issued an Opinion recommending against restoration of the Individual’s access
authorization. Personnel Security Hearing, 27 DOE ¶ 82,820 (1999) (Hearing Officer Opinion). The
Individual filed the present Request for Review, which included a Statement of the Issues (Statement) to
be reviewed. The DOE Office of Safeguards and Security (OSS) reviewed the Hearing Officer Opinion
and filed a response, stating that it believed the Individual’s Statement of Issues has merit. The record was
closed on January 11, 2000.

C. The Hearing Officer’s Opinion

In recommending against the restoration of access authorization, the Hearing Officer considered the extent
of the Individual’s alcohol use and three alcohol-related arrests, the Individual’s efforts toward
rehabilitation and his work history, the DOE consulting psychiatrist’s diagnosis of alcohol abuse and the
expert opinion of the Individual’s psychologist that the Individual does not meet the standard criteria for
alcohol abuse.

First, the Hearing Officer considered the opinion of the DOE consulting psychiatrist that the Individual
“presents a history of alcohol abuse.” Hearing Officer Opinion at 85,909. The Individual was given two
symptom report tests, the Beck Depression Inventory and the Zung Anxiety Index, was interviewed for
background information by the psychiatrist’s nurse and was given the Minnesota Multiphasic Personality
Inventory - 2 (MMPI-II) test. Id. at 85,910. The Hearing Officer noted that the DOE consulting
psychiatrist interviewed the Individual for 25-30 minutes during which he clarified points about the
Individual’s arrests, but did not gather additional information about the Individual’s use of alcohol. The
Hearing Officer also noted that the DOE consulting psychiatrist’s diagnosis was based solely on the three
arrests reported by the Individual. Id.

Second, the Hearing Officer considered the Individual’s own description of his alcohol use. He noted the
Individual’s testimony that he does not consume excessive amounts of alcohol. The Individual testified
that he had been drinking but was not intoxicated when he was arrested in 1991 and that the charge was
reduced because the police failed to grant his request for a blood test. Id. In addition, the Individual
testified that he had been drinking but was not intoxicated when he was arrested in 1997, stating that the
1997 charge was dismissed on the recommendation of the district attorney. Id. He further testified that he
drank only in moderation (two drinks a day) during the 1981 through 1999 period. Finally, the Individual
indicated that he has not consumed any alcohol since May 1999. Id.

Third, the Hearing Officer noted the expert opinion of the Individual’s psychologist who was provided
with the same history of the Individual as was provided to the DOE consulting psychiatrist. Id. Based on a
two-hour interview as well as several written psychiatric tests administered to the Individual, the
Individual’s psychologist found that the Individual does not meet the Diagnostic and Statistical Manual of
Mental Disorders, Fourth Edition (DSM-IV) criteria for alcohol abuse. More specifically, she noted that
she did not believe that the information available to the DOE consulting psychiatrist indicated a recurrent
pattern of alcohol use. Id.

Finally, the Hearing Officer noted the testimony of the Individual’s supervisor and his personal friend.
The Hearing Officer cited testimony that the Individual is an excellent employee, has never consumed
alcohol on the job and has never missed work as a result of alcohol. Id. at 85,912.

After consideration of the foregoing, the Hearing Officer concluded that despite shortcomings in the DOE
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consulting psychiatrist’s evaluation, the DOE raised a Criterion J security concern. Id. The Hearing Officer
also concluded that “given the individual’s self interest in retaining a clearance, the normal tendency to
minimize alcohol consumption, the Individual’s failure to present corroborating witnesses and the
individual’s repeated problems related to alcohol, the Individual’s testimony by itself is insufficient to
convince me that he has no alcohol related problem.” Id. at 85,913.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I conclude that it would be
clearly consistent with the national interest to restore the access authorization of the Individual.

B. Statement of Issues and Response

In the Statement of Issues, the Individual identifies several issues for review. First, the Individual contends
that the DOE consulting psychiatrist’s report is deficient, specifically that it is unsubstantiated and
unsupported by the DSM-IV definition of alcohol abuse. Second, the Individual asserts that the Hearing
Officer discounted the fact that the Individual was convicted of driving under the influence (DUI) 18 years
ago and that the other two alcohol-related arrests were reduced or dismissed. Third, the Individual
contends that the Hearing Officer gave little weight to, and in essence, ignored the testimony of the
Individual’s psychologist. Fourth, the Individual asserts that he presented “unrebutted proof that he had not
used alcohol since May of 1999.” Finally, the Individual contends that the Hearing Officer made a
disingenous statement that the testimony of relatives or other friends might have made a difference in his
decision.

In accordance with the provisions of 10 C.F.R. § 710.28(b), the OSS filed a response (hereinafter
“Response”) to the Individual’s Statement of Issues. In this response, OSS stated that it believed the
Individual’s Statement of Issues has merit. OSS noted the following: (1) the Hearing Officer himself
viewed the DOE consulting psychiatrist’s report as lacking sufficient information to diagnose the
Individual as an alcohol abuser; (2) the Hearing Officer acknowledged that the Individual’s three alcohol-
related arrests over a 16 year period alone did not meet the DSM-IV criteria for alcohol abuse; (3) the
Individual was convicted of Driving Under the Influence (DUI) 18 years ago and the other two alcohol-
related arrests were reduced or dismissed; and (4) the DOE consulting psychiatrist did not rebut the
opinion of the Individual’s psychologist who found that the Individual did not abuse alcohol. OSS
maintains that the Hearing Officer erred in dismissing the opinion of the Individual’s psychologist. It
further agreed with the Individual’s contention that the Hearing Officer wrote in his opinion the testimony
of relatives or other friends might have made a difference in his decision, when the record shows that he
earlier stated to the Individual’s attorney that he would give little weight to the testimony. Moreover, the
OSS asserts that the remoteness in time diminishes the probative value of the Individual’s 1981 arrest and
his 1991 arrest (after which charges were reduced). Response at 1 and 2.

1. The DOE Consulting Psychiatrist’s Opinion

The Individual contends that the DOE consulting psychiatrist’s report is unsubstantiated and unsupported
by the DSM-IV definition of alcohol abuse. The criteria for substance abuse are set forth as follows:

(1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, or home .
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. .

(2) recurrent substance uses in situations in which it is physically hazardous (e.g., arrests for substance-
related disorderly conduct)

(3) recurrent substance-related legal problems (e.g., arrests for substance-related disorderly conduct)

(4) continued substance uses despite having persistent or recurrent social or interpersonal problems caused
or exacerbated by the effect of the substance (e.g., arguments with spouse about consequences of
intoxication, physical fights)

See DSM-IV at 182. The DSM-IV further specifies that “those problems must occur recurrently during the
same 12-month period.” Id.

As noted by the Hearing Officer, the DOE consulting psychiatrist relied on the DSM-IV but did not know
of more than one adverse consequence during any 12-month period. Therefore, the Individual does not
meet the DSM-IV definition of substance abuse. Nevertheless, the DOE consulting psychiatrist testified
that he believes that the Individual’s three arrests over a 17 year period are sufficient for him to diagnose
alcohol abuse.

As stated earlier, the DOE consulting psychiatrist testified that he interviewed the Individual for only 25 to
30 minutes. During this interview, he testified that he clarified points about the Individual’s arrests, but
did not seek to gather any additional information about the Individual’s use of alcohol. Again, the DOE
consulting psychiatrist stated that his diagnosis was based solely on the three arrests reported by the
Individual.

In his Opinion, the Hearing Officer stated that the DOE consulting psychiatrist should have done a more
comprehensive evaluation of the Individual. He noted the following:

His report recited the three alcohol related arrests and the evasive nature of the individual’s answers on the
written tests. In his interview with the individual the DOE consulting psychiatrist did not attempt to
evaluate the individual’s pattern of alcohol use. I would certainly expect a psychiatric evaluation to have
included questions and evaluation in those areas. His report was extremely summary and not well
articulated. The report cited the individual’s history of arrests but did not further explain the basis for the
finding that the individual was an abuser of alcohol.

Hearing Officer Opinion at 85,911.

I agree with the Hearing Officer that the DOE consulting psychiatrist’s report is deficient and find little
support in the record for his diagnosis of alcohol abuse. The record indicates that the psychiatrist, after a
very brief interview with the Individual, never fully appreciated the circumstances surrounding the three
alcohol-related arrests or attempted to learn if the Individual had other alcohol related problems.

Moreover, as discussed below, the Individual’s first arrest for DUI occurred over 18 years ago and the
other two charges occurring in 1991 and 1997 were reduced and dismissed, respectively. As OSS has
stated, the remoteness in time of the first two arrests diminishes their probative value. Also, none of these
arrests occurred in a recurrent pattern during the same 12-month period as specified for diagnosis under
the DSM-IV. It appears that none of these facts were appropriately considered by the DOE consulting
psychiatrist. In addition, we have in the record an expert opinion (from the Individual’s psychologist)
controverting the DOE psychiatrist’s conclusion. Based on the foregoing, I find that the DOE consulting
psychiatrist lacked a sufficient basis to support a diagnosis of alcohol abuse.

2. The Expert Opinion of the Individual’s Psychologist

The Hearing Officer also gave insufficient weight to the testimony of the Individual’s psychologist.
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The record reflects that the Individual was evaluated by a private psychologist prior to the hearing.
According to the testimony of the psychologist, she was provided with the same history and information as
the Individual provided to the DOE consulting psychiatrist. After conducting a two hour clinical interview
with the Individual, the psychologist administered three diagnostic tests, the Substance Abuse Subtle
Screening Inventory (SASSI), the Multiaxial Clinical Inventory, Form 3 (MCMI-III) and the MMPI-II.
These tests are used routinely in cases of this type. According to her review of all three of these tests, there
was no indication that the Individual suffered from substance abuse or dependence. Based on the test
results and her psychiatric evaluation, the psychologist concluded that the Individual did not meet the
criteria for alcohol abuse, a finding in direct contradiction to that of the DOE consulting psychiatrist. The
record also reflects that the DOE consulting psychiatrist did not rebut the finding of the Individual’s
psychologist. Moreover, it appears that the Individual’s psychologist clearly conducted a more thorough
and comprehensive evaluation of the Individual than the DOE consulting psychiatrist.

Nevertheless, the Hearing Officer found the psychologist’s challenge to the diagnosis of alcohol abuse was
insufficient to convince him that the Criterion J security concern was mitigated. This conclusion is
incorrect. As stated above, the record reflects that the psychologist’s expert opinion was in direct conflict
with the DOE consulting psychiatrist. Whether the Individual abuses alcohol and is a security risk as a
result is the ultimate question in this proceeding. OSS itself has suggested in its Response that the three
arrests are insufficient to form a Criterion J security concern. Based on the record, the testimony provided
at the hearing and the OSS Response, I find that the Individual’s psychologist report was not given
sufficient weight. I further find that the security concern articulated in the Notification Letter, which is
based on the DOE psychiatrist’s report, is unsubstantiated.

3. The Individual’s Three Alcohol-Related Arrests

The record indicates that the Individual testified to the facts surrounding his three alcohol-related arrests. It
further reflects that the Individual’s characterization of these arrests is unrebutted. Although there is no
documentary evidence in the record verifying the Individual’s assertions, the Hearing Officer found the
Individual’s testimony to be candid, reasonable and complete. In addition, the Individual’s psychologist
stated she believed the Individual’s assertions were true. Moreover, the OSS now states that it supports the
Individual’s statements regarding the 1991 and 1997 arrests.

The Hearing Officer should have accepted the Individual’s assertions regarding his arrests without further
corroboration. It is important to note here that the standard in deciding whether a valid security concern
has been raised is different from the standard used to decide whether an individual has mitigated a
security concern (as was applied in this case). In order to mitigate a valid security concern, we have stated
on a number of occasions that it is important for an individual to present corroboration of the individual’s
own testimony. Because of the individual’s interest in the proceedings, it is hard to accept his assertions as
fact, and an individual must generally support his version of events. In contrast, to support a valid security
concern (the relevant standard in this case) the burden in on the DOE to present derogatory information
that creates a substantial doubt about an individual’s continued eligibility for a clearance. In this case, the
derogatory information is the DOE consulting psychiatrist’s report. However, as stated above, that report
is inherently unreliable, and the Individual’s psychologist’s report was more persuasive. Under these
circumstances, I find that the 18-year-old conviction and two arrests do not pose a valid security concern.

4. The Individual’s Assertions Regarding His Alcohol Use

Finally, it is not necessary to decide on this record whether the evidence about the Individual’s alcohol
consumption was sufficient to remove any security concerns. Given that I have decided above that the
DOE has not raised a valid security concern, with which OSS agrees, evidence about the Individual’s
recent alcohol consumption is irrelevant, as is further consideration of whether the Hearing Officer gave
appropriate weight to the testimony about his alcohol consumption from the Individual’s supporting
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witnesses.

III. Conclusion

As indicated by the foregoing, after weighing the expert opinions presented in this case, I find that the
DOE’s psychiatrist’s report is unsubstantiated and rebutted by the Individual’s psychologist report.
Accordingly, the DOE’s security concerns arising under Criteria J and L have been resolved. It is
important to note that the OSS also supports this conclusion. Accordingly, I recommend that the
Individual’s access authorization be restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the Individual in writing of
the final determination, and provide a copy of the present opinion. Copies of the correspondence shall be
provided to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other party.
In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: March 16, 2000
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April 10, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:November 30, 1999

Case Number: VSA-0281

This Opinion determination considers a Request for Review filed by XXXXX (hereinafter referred to as
"the individual") concerning his eligibility to retain an access authorization. The Department of Energy
(DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.(1)

I. Background

This case concerns the suspension of the individual’s access authorization. During the course of a
reinvestigation of the individual’s eligibility for a clearance, a DOE Office conducted a Personnel Security
Interview (PSI) and requested that the individual be interviewed by a psychiatrist (the DOE psychiatrist).
The PSI and the DOE psychiatrist’s report did not resolve the security concerns of the DOE Office, which
then suspended the individual’s access authorization and issued a Notification Letter. In the Notification
Letter, the DOE Office informed the individual that his access authorization had been suspended because
information in the possession of the DOE created substantial doubt concerning his eligibility. The
Notification Letter described information falling within the purview of four of the criteria set forth in 10
C.F.R. § 710.8, subsections 710.8(f), (h), (j) and (l).(2)

First, the DOE Office invoked 10 C.F.R. § 710.8(f) (Criterion F) on the basis that the individual
“misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire
[PSQ], a Questionnaire for Sensitive Positions [QSP], a personnel qualifications statement, a personnel
security interview [PSI], written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f). The DOE Office specified various alleged
falsifications involving the following instances: the failure to list criminal charges and an instance of
marijuana use, and his statements regarding the circumstances of his alcohol use, 1987 battery charge and
1995 driving while under the influence (DUI) charge.

Second, the DOE Office invoked 10 C.F.R. § 710.8(h) (Criterion H) on the basis that the individual has
"[a]n illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist . . .
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causes, or may cause, a significant defect in judgment or reliability." 10 C.F.R. § 710.8(h). In this regard,
the Notification Letter specified that the individual was referred to a DOE psychiatrist, who performed a
psychiatric evaluation of the individual. In his September 10, 1998 report of this evaluation, the DOE
psychiatrist diagnosed the individual with a number of psychiatric conditions, including alcohol abuse
disorder (with a suspected alcohol dependency problem). Further, the DOE psychiatrist diagnosed the
individual with anxiety and phobic neurosis and mixed depression-anxiety disorder. He also diagnosed
him as having a personality disorder, mixed-type, not otherwise specified, with obsessive compulsive
personality features, avoidant personality traits and the potential for histrionic personality reactivity. All of
these diagnoses led to the DOE psychiatrist’s ultimate opinion that the individual has a mental condition
which “may cause a significant defect in judgment and reliability.”

Third, the DOE Office invoked 10 C.F.R. § 710.8(j) (Criterion J) on the basis that the individual has
“been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.” The DOE Office noted the DOE psychiatrist’s finding listed above brings him within the
terms of this criterion.

Fourth, the DOE Office invoked 10 C.F.R. § 710.8(l) (Criterion L) on the basis of its finding that the
individual has "[e]ngaged in . . . unusual conduct or is subject to circumstances which tend to show that he
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the best
interests of the national security." In this regard, the Notification Letter referred to the individual’s
statements about a DUI arrest and a battery arrest indicating that in the DOE Office’s opinion he did not
take these arrests seriously, and his stated intention to continue drinking despite his “long history of
alcohol use and closely linked legal and social problems.”

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA), the individual requested a
hearing in this matter. 10 C.F.R. § 710.21(b). At the hearing, the DOE Office called three witnesses: the
DOE psychiatrist, the DOE security specialist, and the individual. The individual called eight witnesses in
addition to himself: his wife, the local prosecutor responsible for disposition of the 1995 DUI charge, a
board-certified neuropsychologist (the neuropsychologist), his supervisor, three people who are both
colleagues (or former colleagues) and friends of the individual, and a person who is a former colleague as
well as the individual’s father-in-law. The transcript taken at the hearing shall be hereinafter cited as "Tr."
Various documents that were submitted by the DOE Office and the individual during this proceeding
constitute exhibits and shall be cited respectively as "DOE Ex." and “Indiv. Ex.” Based upon the
testimony at the hearing and other record evidence, the Hearing Officer issued an Opinion recommending
that the individual’s access authorization not be restored. Personnel Security Hearing (Case No. VSO-
0281), 27 DOE ¶ 82,821 (1999).

On November 30, 1999, the individual filed a Request for Review, and later submitted a statement of
issues to be reviewed. The DOE’s Office of Security Affairs (SA) submitted a response to the statement of
issues on January 24, 2000. 10 C.F.R. § 710.28(a), (b).(3) In its response, SA first characterized the
concerns raised under Criterion F as “insignificant.” SA found no concern under Criterion H other than the
individual’s alcohol use, noting that the DOE psychiatrist

took it upon himself to conduct a continuous 3 hour clinical examination and a 3 hour testing session
looking into all manner of psychological deficiencies from which the psychiatrist found many. The
Hearing Officer dismissed the results of the testing and cited the psychiatrist’s admission in the hearing
that the mental conditions he listed were only suspected. The psychiatrist’s findings were challenged by
other professionals as well.

SA then concluded that the heart of this case centers on [Criterion J in that the individual] drinks
habitually to excess. The evidence suggests very clearly that he drinks often and excessively and that he is
unwilling to admit he has a problem. [The individual] volunteered enough information about his drinking
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to make it obvious he has a problem. The Department of Energy consultant psychiatrist merely affirms the
obvious yet the Department cited the psychiatrist’s conclusion as the only evidence of this condition when
in fact the Department can make an independent finding that he drinks habitually and to excess. [The
individual’s] attorney notes this anomaly. We are troubled by the Hearing Officer’s statement that [the
individual] “. . . failed to show that he has not recently been driving while intoxicated.” [The individual’s]
counsel pointed out in his brief that no new information was presented that had not been resolved at earlier
security evaluations except for the psychiatric evaluation. This is partly true, but in the 1998 PSI [the
individual] admitted instances of drunkenness since 1995 and even driving impaired on a campground. We
believe the evidence fully confirms that [the individual] has and has had for a long period a problem with
alcohol with no attempts at rehabilitation or reformation.

SA expressed no concern under Criterion L. Memorandum from Owen B. Johnson, Director, Office of
Safeguards and Security, to George Breznay, Director, Office of Hearings and Appeals (January 24,
2000).

Finally, the individual’s attorney submitted a response to SA’s memorandum, noting that it appears that
the Office of Safeguards and Security agrees that the only real issue before the [OHA] Director is whether
on not [the individual] consumes alcohol ?habitually to excess.’

. . . .

It does not matter whether [the individual] drinks a fifth of alcohol a day or one beer a week. What
matters, is whether or not there is a negative impact on his social, personal, family, financial or
professional life. The record is simply devoid of any such indication.

Response to Memorandum Submitted by the Office of Safeguards and Security (February 22, 2000).

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988), quoting Federal Rule of Civil Procedure 52(a). See also Oglesbee v.
Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, the hearing officer,
who was present for the testimony of the witnesses, is in the best position to assess their demeanor and
credibility, as well as to determine the appropriate weight to be given to their testimony. Personnel
Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995).

B. Security Concerns Based Upon the Individual’s Use of Alcohol

Because SA has indicated that its concern regarding the individual centers on his use of alcohol, the
analysis below will focus on reviewing the Hearing Officer’s findings with regard to the individual’s
alcohol use.

For purposes of clarity, it will be helpful to first restate the two relevant criteria in the Part 710 regulations
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under which the individual’s alcohol use continues to be a concern for the DOE Office. The regulations
state that “[d]erogatory information shall include, but is not limited to, information that the individual has .
. . [a]n illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability,” 10 C.F.R. § 710.8, 710.8(h), or has “been, or is, a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

There is no dispute that, in order to lead to a finding of derogatory information under Criterion H, a
conclusion that an individual’s “illness or mental condition . . . causes, or may cause, a significant defect
in judgment or reliability” must be based upon “the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist.” Personnel Security Review, 27 DOE ¶ 83,015
(1999). Similarly, in order to lead to a finding of derogatory information under Criterion J, a conclusion
that an individual is “alcohol dependent or . . . suffer[s] from alcohol abuse” must be based upon a
“diagnos[is] by a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist.”

On the other hand, the parties clearly disagree as to whether an expert opinion is needed to conclude,
under Criterion J, that an individual has “been, or is, a user of alcohol habitually to excess.” SA states in
its response to the individual’s statement of issues that “the Department can make an independent finding
that he drinks habitually and to excess.” The individual argues that the Part 710 regulations do not support
this interpretation. Response to Memorandum Submitted by the Office of Safeguards and Security
(February 22, 2000) at 4. Because SA has identified its conclusion that the individual “drinks habitually to
excess” as the “heart of this case,” resolution of this question of law is of no small import.

Based upon a plain reading of the text of the regulations, we agree with SA’s interpretation of Criterion J.
When the authors of the Part 710 regulations wanted to require that a finding be supported by an expert
opinion or diagnosis, they made this requirement explicit, as is obvious from the passages of Criteria H
and J quoted above. In marked contrast, with respect to a finding under Criterion J that an individual has
“been, or is, a user of alcohol habitually to excess,” there is no similar requirement of a diagnosis by a
board-certified psychiatrist, other licensed physician or a licensed clinical psychologist. The most
reasonable interpretation of 10 C.F.R. 710.8(j), therefore, is that the regulatory provision does not require
the particular finding that an individual has “been, or is, a user of alcohol habitually to excess” to be
supported by an expert opinion. The individual has cited no authority to the contrary. Of course, there is
nothing in the regulations that would preclude giving due weight to the expressed opinion of an expert on
this issue, such as that of a medical expert or a personnel security specialist. Nonetheless, it appears clear
that no such expert opinion is required by the regulations.

1. The Hearing Officer’s Evaluation Under Criteria H and J of Expert Opinion as to the
Individual’s Alcohol Use

The Hearing Officer found under Criterion J that “the individual has not convinced me that he does not
have an alcohol abuse problem,” 27 DOE ¶ 82,821 at 85,917-18, and for this same reason also found
under Criterion H that the individual has an “illness or mental condition of a nature which, in the opinion
of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist, causes, or
may cause, a significant defect in judgment or reliability.” Id. at 85,919-20; 10 C.F.R. § 710.8(h).

At the hearing, the DOE psychiatrist explained why he believes that the individual meets the criteria for
alcohol abuse specified in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition
(DSM-IV), published by the American Psychiatric Association. The DSM-IV provides the following
criteria for diagnosing types of substance abuse including alcohol abuse:

A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as
manifested by one (or more) of the following, occurring within a 12-month period:
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(1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, or home
(e.g., repeated absences or poor work performance related to substance use; substance-related absences,
suspensions, or expulsions from school; neglect of children or household);

(2) recurrent substance use in situations in which it is physically hazardous (e.g., driving an automobile or
operating a machine when impaired by substance use);

(3) recurrent substance-related legal problems (e.g., arrests from substance-related disorderly conduct);
and

(4) continued substance use despite having persistent or recurrent social or interpersonal problems caused
or exacerbated by the effects of the substance (e.g., arguments with spouse about consequences of
intoxication, physical fights) . . . .

See DSM-IV at 182-83.

In his testimony, the DOE psychiatrist opined that the individual meets Criterion 2, because the individual
volunteered information that he drove while intoxicated at a campground in 1998, and because the DOE
psychiatrist believes that the individual drove while intoxicated at least one time in addition to this, some
time in the last two years. See Tr. at 176-77. The DOE psychiatrist noted his belief that this was a
reasonable assumption based on the individual’s past history. Tr. at 219.(4) The neuropsychologist
strongly disagreed with the assumption of the DOE psychiatrist: “My problem as a person doing the
diagnosis is I am never willing to speculate about what somebody’s behavior was at some other time. I am
charged with the responsibility of absolutely trying to measure it. So I can’t do that.” Tr. at 299. The
neuropsychologist went on to find that the individual was not suffering from alcohol abuse.

After summarizing this stark disagreement, instead of relying on one of the two clearly conflicting
diagnoses, the Hearing Officer focused on the factual basis under which both would have reached the same
diagnosis of alcohol abuse, and concluded that

the individual has not convinced me that he does not have an alcohol abuse problem. First, both experts
agree that if the individual drove while legally intoxicated more than once during a twelve-month period,
he would have an alcohol abuse problem. The record in this case establishes that one such incident took
place. The individual himself was not particularly sure that he did not drive while legally intoxicated on
other occasions. The other two witnesses certainly did not strongly support the individual on this issue.
Thus, I am left with virtually no evidence to support a finding that he does not drive while legally
intoxicated.

27 DOE ¶ 82,821 at 85,918. Accordingly, the Hearing Officer reasoned, “Even if I accept the view of the
individual’s psychologist, after evaluating all the testimony on this issue, I cannot find that the Criterion J
concerns have been resolved.” Id.

Both the DOE’s Office of Security Affairs and the individual expressed some difficulty with this
reasoning. See Memorandum from Owen B. Johnson, Director, Office of Safeguards and Security, to
George Breznay, Director, Office of Hearings and Appeals (January 24, 2000) (“We are troubled by the
Hearing Officer’s statement that [the individual] ?. . . failed to show that he has not recently been driving
while intoxicated.’”); Individual’s Statement of Issues (December 15, 1999) (“[T]he Hearing Officer
somehow jumps to the conclusion that [the individual] had driven while intoxicated on at least one other
occasion during the last year.”).

After reviewing the record in this case, including the opinion of the Hearing Officer and the issues raised
by the individual and the Office of Security Affairs, I am more concerned about the analysis of the
Hearing Officer than I am by the result she reached. As I explain below, there is an abundance of evidence
to support a finding that the individual has in the past and does now drink habitually to excess, and
therefore there is certainly a valid security concern under Criterion J. However, the Hearing Officer did not
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make this finding.

Instead, the Hearing Officer found that the individual was properly diagnosed as “suffering from alcohol
abuse,” an issue on which the evidence is much more ambiguous. Again, I do not find this conclusion is
necessarily erroneous. A Hearing Officer clearly should have the latitude to express a preference for the
theory of one expert witness over another, and I should be loathe to substitute my judgment for that of the
Hearing Officer in evaluating testimony that she observed first-hand. But in this case, rather than choosing
between the theories of the two experts and reaching a conclusion on the basis of who was more
persuasive, the Hearing Officer seized upon a formulation on which both experts agreed, and then used it
to decide the ultimate issue. That formulation was as follows: “[I]f the individual drove while legally
intoxicated more than once during a twelve- month period, he would have an alcohol abuse problem.” 27
DOE ¶ 82,821 at 85,918.

The difficulty with this analysis is that the conclusion the Hearing Officer reached--that the individual
suffers from alcohol abuse under the theory of either expert--depends directly upon a premise that was
merely assumed to be true, since there was no evidence of a second “driving while intoxicated” incident.
The analysis is therefore flawed for two reasons. First, while in many cases an individual rightly must
come forward with evidence to challenge the factual basis of an expert opinion raising a concern under
Criterion J or H, the individual in this case was wrongly required to rebut a presumed factual basis.
Moreover, the individual could only rebut the presumed facts by proving a negative, the non-existence of
an event of driving while intoxicated. Making such a showing is difficult to do, and it understandably
concerned the Office of Security Affairs, which differed with this part of the Hearing Officer’s analysis.

For these reasons, I disagree with the Hearing Officer’s conclusion of law that the individual has an
alcohol abuse disorder under 10 C.F.R. § 710.8(h) and (j). Nonetheless any errors made by the Hearing
Officer in this case were harmless in that, as I explain in the section that follows, there is ample evidence
for me to conclude under Criterion J that the individual has “been, or is, a user of alcohol habitually to
excess.” 10 C.F.R. § 710.8(j).

2. Whether the Individual Has Been, or Is, a User of Alcohol Habitually to Excess

First, I note that the language of Criterion J refers both to past (“been”) and current (“is”) alcohol use.
With regard to his past use, during a 1995 Personnel Security Interview the individual stated, “I consider
myself having an alcohol problem all the time, I could . . . probable [sic] fall off the edge . . . any time, but
I’ve been able to control it . . . .” DOE Ex. 7 at 18. In his most recent Personnel Security Interview, the
individual was asked if “you ever in your life felt that you might have a problem . . . with alcohol
consumption?” The individual replied that around 1976 or 1977 there “was a time when, uh, I used to get
fairly ornery . . . . I went in . . . [and] had some counseling.” DOE Ex. 10 at 12; see DOE Ex. 12 at 5
(individual reported to DOE psychiatrist “problem” with alcohol from 1972 to 1980). In addition, during
the hearing in this matter, the individual stated that he had a “drinking problem back in the Army,” in
which he served on active duty from 1957 to 1959. Tr. at 518.

In considering the individual’s past drinking patterns, I must take into account, among other things, the
“recency of the conduct,” 10 C.F.R. § 710.7(c), thus assigning relatively less significance to drinking
problems the individual had in the 1970s or 1950s. Nonetheless, I must make a predictive assessment, and
these past, self-acknowledged problems with alcohol logically put the individual at a greater risk for
similar behavior in the future than if there were no such problems in his past. This is particularly true
given the fact that there is no record of the individual completing a formal program of rehabilitation from
his past alcohol problems. In many cases, completion of such a program provides a certain measure of
assurance an individual will not relapse into problem drinking. See, e.g., Personnel Security Hearing, 27
DOE ¶ 82,819 (1999).(5)

The individual discussed his more recent drinking patterns during a March 1998 interview with an
investigator from the Office of Personnel Management, during his August 1998 Personnel Security
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Interview (PSI), during his September 1998 interview with the DOE psychiatrist,(6) and at the hearing in
this matter. The statements by the individual describe a frequency and amount of alcohol consumption that
is troubling for the reasons explained below, even if the information provided by the individual is in some
respects inconsistent. During his 1998 PSI, the individual stated that he does not drink during the work
week, DOE Ex. 10 at 13, but told the OPM investigator that he “will drink 1 or 2 beers when he gets home
from work most evenings,” Indiv. Ex. 2, and reported to the DOE psychiatrist that, “[o]n average, alcohol
is used ?three to four days per week.’” DOE Ex. 11 at 6. According to the history taken by the DOE
psychiatrist, “On a typical day when alcohol is used, the amount consumed is ?four to six beers.’” Id.
During his 1998 PSI, the individual reported that he consumed “maybe six or eight [drinks] on the
weekends . . . unless we, you know, unless we go to a party or somthin’ an’ then there’s . . . more then
[sic] that,” DOE Ex. 10 at 9, though at other times the individual stated that he drank less than this on the
weekends. In addition, the individual reported to the DOE psychiatrist, “?We go out to eat about two or
three times a month, or oftener when business visitors come.’ The subject reports consuming ?7 to 10
beers’ on these occasions, . . . ?Occasionally we get drunk.’” DOE Ex. 11 at 2.

Again, the self-reported history of the individual’s alcohol is not entirely consistent. When asked at the
hearing in this matter to explain the apparent inconsistency, the individual stated,

Well, basically in the security interviews I was very nervous, uptight, okay, and most of my answers were
spontaneous to the question as it was asked, . . . Basically, my response to the whole thing is I don’t have
a drinking pattern. I do not consistently drink X number of beers per night, per weekend, or day to day,
month to month.

Tr. at 488, 489.

Whether or not the individual’s drinking follows a fixed pattern, the record contains admissions by the
individual that, on a typical day of drinking, he will consume four to six drinks, and that, at least two or
three times per month, he will consume seven to ten beers. And while there are other statements by the
individual in the record indicating that he may drink less than this, the individual’s explanation of these
discrepancies gives me no reason to discount the credibility of one account over another. I cannot give the
individual the benefit of this uncertainty, or find that it operates in his favor, since the "clearly consistent
with the national interest" standard for the granting of access authorizations requires "that security
determinations should err, if they must, on the side of denials." Department of Navy v. Egan, 484 U.S.
518, 531 (1988).

Regarding whether the individual’s alcohol use rises to the level of “habitually to excess,” the individual
argues in his statement of issues,

Logically, in order for an individual to abuse alcohol habitually to excess, the use would have to impact
one of life’s major groups. To hold otherwise, would create significant conflict between races,
nationalities, religious and ethnic backgrounds. One individual may be able to consume a fifth of liquor
per day without having any serious consequences in his/her personal life, while another may miss work
after consuming two beers nightly.

Statement of Issues at 10-11.(7)

This argument misses an important point. The DOE must depend on the judgment and reliability of a
clearance holder at all times. Because the use of alcohol at the very least has the potential to impair a
user’s judgment and reliability, individuals who use alcohol to excess may be susceptible to being coerced
or exploited to reveal classified matters. These security concerns are indeed important and have been
recognized by a number of Hearing Officers in similar cases. See, e.g., Personnel Security Hearing, Case
No. VSO-0221, 27 DOE ¶ 82,792 at 85,762 (1999); Personnel Security Hearing, Case No. VSO-0200, 27
DOE ¶ 82,770 at 85,628 (1998). Though the record does not indicate that the individual’s use of alcohol
negatively impacts his personal life currently, this does not rule out the possibility that the individual
regularly consumes alcohol in amounts that impair his judgment and reliability.
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It is admittedly difficult to determine whether the individual’s judgment and reliability is impaired by the
amount of alcohol he regularly consumes. The most substantial point of reference we have in the record is
that, prior to being charged with DUI in 1995, the individual took breath tests that indicated blood alcohol
levels of .12 and .13 percent, using equipment with a margin of error of .02 or .03 percent. The individual
has consistently maintained that on that evening he consumed 4 or 5 drinks. Tr. at 469, 522; DOE Ex. 7 at
8; DOE Ex. 10 at 4. The legal limit where the individual resides was .10 percent at the time, and now is
.08 percent. Thus, at the level of consumption comparable to that which the individual has reported
drinking on a typical day when he drinks (four to six drinks), the individual tested over the legal limit for
operating a motor vehicle in his jurisdiction, and the individual may consume substantially more than this
amount (seven to ten beers) on at least two or three occasions per month.(8)

The analogy to driving an automobile under the influence, while imperfect, is instructive. Laws to prevent
drunken driving focus on the judgment and reliability of drivers when they are behind the wheel. The
standards in the Part 710 regulations also focus on an individual’s judgment and reliability, but not just
while the individual is driving a car. The individual’s attorney notes in his statement of issues that the
individual “would not drink anymore [sic] than two-three beers within an hour to stay under the legal limit
for [his jurisdiction]. Anymore [sic] than that and he would have a designated driver operate his vehicle.”
Statement of Issues at 11. This may very well be true, and as I found above, there is no evidence that the
individual has driven under the influence recently other than once in 1995 and once in 1998. There is by
contrast, however, an abundance of evidence, offered by the individual in his own statements, that he
regularly drinks at levels that risk impairment of his judgment and reliability. As he himself reported to the
DOE psychiatrist, “Occasionally we get drunk.” DOE Ex. 11 at 2.

This pattern of drinking rightly raises a security concern under Criterion J that the individual uses alcohol
habitually to excess. Further, this concern is not resolved by other evidence in the record. Though there is
testimony from the individual’s wife and associates that he “rarely” is intoxicated, and that he does not
use alcohol habitually to excess, Tr. at 390, 367, 397, 447, 504, the subjective perceptions of these
witnesses simply cannot outweigh the evidence of the sheer amount of alcohol the individual consumes on
a regular basis, as self-reported by the individual.

III. Conclusion

After considering the pertinent issues raised by the individual, I find that the hearing officer erred as
described above in applying 10 C.F.R. § 710.8 (h) and (j). Nonetheless, based on undisputed evidence in
the record as to the individual’s arrest, his drinking history, and his current drinking habits, I find under 10
C.F.R. § 710.8(j) that the individual has been and is a user of alcohol habitually to excess, and that the
concern raised by this finding is not resolved by other evidence in the record. I therefore cannot find that
restoring this individual’s access authorization would not endanger the common defense and security and
will be clearly consistent with the national interest. Accordingly, it is my opinion that the individual’s
access authorization should not be restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay
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Director

Office of Hearings and Appeals

Date: April 10, 2000

(1)”1/ An “access authorization” is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.

(2)This Notification Letter was amended in a letter received June 25, 1999. All other references in this
Opinion are to the Notification Letter as amended.

(3)The Part 710 regulations provide that either the “Office of Security Affairs or the individual involved
may file a request for review of the Hearing Officer’s opinion,” 10 C.F.R. § 710.28(a), and that within “15
calendar days after filing a request for review under this section, the party seeking review shall file a
statement identifying the issues on which it wishes the Director, Office of Hearings and Appeals, to focus.
A copy of such statement shall be served on the other party, who may file a response within 20 days of
receipt of the statement.” 10 C.F.R. § 710.28(b). On December 29, 1999, the counsel from the DOE Office
who represented the DOE at the hearing (the DOE Counsel) also submitted a response to the individual’s
statement of issues, although such a response is not contemplated by the Part 710 regulations. Though we
have reviewed the information in the DOE Counsel’s response, we consider SA the primary party
responding to the individual at this stage of the administrative review process.

(4)In reaching this diagnosis, the DOE psychiatrist also used several psychological tests including the
MMPI, the Millon, the MAST, and others. The neuropsychologist strongly believed that the DOE
psychiatrist had incorrectly interpreted the results of these tests. The Hearing Officer stated that she was
“not giving these tests any weight under Criterion J because they were not necessary to my ultimate
resolution of this matter.” 27 DOE ¶ 82,821 at 85,918 n.9. I also note that, in finding that the individual did
not suffer from a personality disorder, as diagnosed by the DOE psychiatrist, the Hearing Officer stated, “I
believe that the individual’s expert was much more persuasive, articulate and clear in his interpretation of
the [MMPI and Millon] test results. He seemed much more knowledgeable about the tests in general. In
contrast, the DOE psychologist’s [sic] opinion on this issue, seemed rather vague and very dependent on
the tests. I was more convinced by the individual’s psychologist’s interpretation.” Id. at 85,920.

(5)Though the individual testified that he modified his drinking after undergoing some counseling in the
1970s, Tr. at 336, he also testified that he sought this counseling primarily for a problem with depression,
Tr. at 480- 81, and that the counselor never told him that he had a problem with alcohol. Tr. at 480.

(6)I note that, while the neuropsychologist strongly disagreed with the diagnosis made by the DOE
psychiatrist, he in no way disputed the history of alcohol consumption taken by the DOE psychiatrist. Tr.
at 241 (“Then I did some history with him, although I did not do a lot. I basically went over [the DOE
psychiatrist’s] history to find out if there were any glaring errors in there, and there didn't seem to be.”).

(7)The neuropsychologist raised a similar issue, stating, “Whether I would consider him to be using
alcohol excessively would vary culturally, vary religious-wise, vary life-style-wise. That's not a
professional opinion.” Tr. at 286-87.

(8)Because, at the lower end of the margin of error, the individual’s blood alcohol level would have been
.09 percent on this occasion, below the legal limit for DUI at that time, and given the burden of proving
guilt in a criminal case beyond a reasonable doubt, the prosecutor reduced the charge against the
individual to inattentive driving. Tr. at 227-28 (testimony of local prosecutor). As we note above,
however, in applying a "clearly consistent with the national interest" standard, the DOE cannot afford to
give clearance holders the benefit of a reasonable doubt, and the seriousness of the original charge
remains.
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March 7, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:December 13, 1999

Case Number: VSA-0283

This Opinion considers a Request for Review and Statement of Issues filed by XXXXX (the individual)
concerning his eligibility to retain an access authorization.(1) The Department of Energy (DOE)
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

This case concerns the suspension of the individual’s access authorization. The events leading to the
suspension in question are fully set forth in Personnel Security Hearing (Case No. VSO-0283), 27 DOE ¶
82,822 (1999) and will not be reiterated here. For purposes of the instant security review, the relevant facts
are as follows.

The individual has been employed for many years by a DOE contractor in a position that requires him to
maintain a security clearance. He tested positive for cocaine on a random drug test in February 1999.
Transcript of Hearing (hereinafter Tr.) at 11, 15. After confirming the positive test result, the DOE asked
the individual in a personnel security interview (PSI) to explain the presence of cocaine in his system. Tr.
at 15-18. In response to the DOE’s inquiries, the individual stated that he had used the drug for the first
time in his life the day before the test. Tr. at 15-17, 51-53. According to the individual, he had spent
several hours drinking at a bar, and, upon his departure, he was offered some cocaine by a stranger in the
bar’s parking lot. He snorted the cocaine there, and then drove home. Tr. at 53. However, at the hearing
the individual was unable to identify anyone who might be able to corroborate or verify his version of the
circumstances of this alleged one-time use of cocaine. Tr. at 67.

The DOE issued a Notification Letter to the individual suspending his access authorization. DOE Ex. A.
The letter cited the following derogatory information: (1) the individual’s confirmed positive drug test, and
(2) the individual’s admission of knowledge that drug use was prohibited by his employer’s drug policy.
Id. According to the DOE, the derogatory information falls within the purview of 10 C.F.R. § 710.8(k) and
(l) (Criteria K and L respectively).(2)
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The individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE
presented one witness, a personnel security specialist. The individual offered his own testimony and that
of seven other witnesses, including his ex-wife, two sisters, two employees of the Employee Assistance
Program (EAP), and two friends.

II. The Hearing Officer’s Opinion

Based upon the testimony at the hearing and other record evidence, the Hearing Officer issued an Opinion
recommending that the individual’s access authorization not be restored. Personnel Security Hearing (Case
No. VSO-0283), 27 DOE ¶ 82,822 (1999). In her Opinion, the Hearing Officer discounted the individual’s
testimony that his one-time use of cocaine resulted in a positive drug test. She found that the individual’s
uncorroborated testimony about the circumstances of his drug use was not credible.

The Hearing Officer also rejected the individual’s explanation as to why he was unable to provide
corroboration for his account of the events that transpired at the party. Opinion at 85,925. Despite the
Hearing Officer’s repeated suggestions that corroboration of the events surrounding his cocaine use was
critical to his case, the individual did not begin to look for corroborating witnesses until two days prior to
the hearing. Individual’s Ex. E; Opinion at 85,925. The Hearing Officer told the individual three times,
beginning two months before the hearing, that he needed to produce testimony in support of his story.
Opinion at 85,925. The Hearing Officer had serious concerns about the individual’s candor during the
hearing with respect to his cocaine use. She therefore found that the individual had not mitigated the
DOE’s security concerns under Criterion L because she did not find his testimony about the incident to be
credible. Opinion at 85,926. In conclusion, the Hearing Officer found that the individual had not mitigated
the security concerns of Criteria K and L in view of his uncorroborated account of how he came to have a
confirmed positive drug test. Id.

III. Request for Review

The individual filed a Request for Review of the Hearing Officer’s Opinion, followed by a statement
identifying the issues on which he wishes me to focus. In response to the individual’s Request for Review,
the DOE’s Office of Safeguards and Security stated that it concurred with the recommendation of the
Hearing Officer in the case and would not be filing any further comments.

IV. Analysis

A. Standard of Review

As a general rule, findings of fact in these kinds of cases will not be set aside unless they are clearly
erroneous, giving due regard to the fact that the trier of fact is in the best position to judge the credibility
of witnesses. Compare Pullman-Standard v. Swint, 456 U.S. 273 (1982), with Amadeo v. Zant, 486 U.S.
214, 223 (1988) (quoting Fed. R. Civ. P. 52(a)). In rendering findings of fact, a hearing officer considers
the demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony
and other evidence. 10 C.F.R. § 710.27(b). Ordinarily, I will not supplant my judgment for that of the
Hearing Officer in such matters. Personnel Security Review (Case No. VSA-0084), 26 DOE ¶ 83,004
(1996). Findings not supported by substantial evidence are taken to be clearly erroneous. Freeport Sulfur
Co. v. S/S Hermosa, 526 F.2d 300 (5th Cir. 1976). Substantial evidence means “such relevant evidence as
a reasonable mind might accept as adequate to support a conclusion.” Pierce v. Underwood, 487 U.S. 552
(1988). A finding is considered clearly erroneous when, although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been
committed. U.S. v. United States Gypsum Co., 333 U.S. 364, 395 (1948).

In personnel security cases under Part 710, it is the role of the Hearing Officer to issue an Opinion as to
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whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). Thus, in reviewing the Hearing
Officer’s Opinion in this case, I must assess whether there is substantial evidence to support a finding that
granting an access authorization to this individual would not endanger the common defense and security
and would be clearly consistent with the national interest. As discussed below, after reviewing the entire
record in this case, I find that it does not contain substantial evidence that restoring this individual’s access
authorization would be clearly consistent with the national interest. In particular, there is not substantial
evidence that the events surrounding the individual’s cocaine use occurred as he alleged. This is the key
finding of the Hearing Officer, a finding I determine to be correct.

In order to frame my discussion of how I reached that conclusion, it is useful to discuss briefly the
individual’s responsibility to bring forth persuasive evidence concerning his eligibility for access
authorization under 10 C.F.R. Part 710. The standard in this proceeding places the burden of proof on the
individual to convince the DOE that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).
Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996).

The regulatory standard implies that there is a presumption against granting or restoring a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988). Consequently, it is generally expected
that the individual in these cases will bring forward testimonial and other evidence in addition to his own
testimony which, taken together, are sufficient to persuade the Hearing Officer that restoring his access
authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No. VSO-
0061), 25 DOE ¶ 82,791 (1996). In the case at hand, the individual had the burden of offering an
explanation for the confirmed positive drug test, establishing the truthfulness of that explanation, and
demonstrating that the explanation mitigates the DOE’s security concerns under Criteria K and L. See
Personnel Security Hearing (Case No. VSO-0283), 27 DOE ¶ 82,822 (1999). With these considerations in
mind, I turn to the issues raised on review.

B. Statement of Issues

In his Statement of Issues, the Individual declares that, in his opinion, his “ . . . security clearance was
denied . . . based on the lack of a proven track record of sobriety.” Statement of Issues at 1. He then writes
that in the spring of 1999 he enrolled in a random drug-screening program overseen by the Director of the
EAP program at his location. He goes on to say that he voluntarily submits to monthly drug screens, has
taken an active role in his church, and has enrolled in a degree program at a local community college. Id.

The fact that the individual has tested drug-free as part of an intensive drug screening program is clearly a
positive factor in his favor. It suggests that he has not used drugs for a period of approximately 10 months
after the positive test. However, this information does not by itself prove the individual’s contention that
he used cocaine only once in his life, the night before his first positive drug test. Further, the individual’s
activities in college and at church, although commendable, are not relevant to the issue before me. Because
the DOE cannot verify the circumstances surrounding the individual’s positive drug test, there are still
lingering doubts about the individual’s version of events leading to his positive drug test and hence about
his honesty, reliability and trustworthiness. Even after considering the favorable evidence set forth above, I
find that it is not sufficient to outweigh the lack of evidence in support of his account of his cocaine use,
and the risk factors that therefore remain.

The individual’s case is undermined by the absence of evidence in support of his version of the alleged
one-time drug use. The Hearing Officer directed the individual to produce the testimony of either the
person who offered the individual the drug, someone who saw the individual in the bar with that person, or
someone who spoke to the individual in the bar. See Records of Telephone Conversations between
Hearing Officer and the Individual (July 12, 1999; August 30, 1999; September 1, 1999). She was not
satisfied with his level of effort in finding acceptable witnesses. See Opinion at 85,925. I recognize the
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severe obstacle facing a person who is directed to produce complete strangers to testify, possibly about
drug use, in a federal hearing. Nonetheless, this office has accepted other forms of credible testimony in
support of an individual’s account of alleged one- time drug use. For example, we have accepted the
testimony of a witness who attended a party where an individual under review alleged that she used drugs
for the first time in her life, even though that witness did not see the individual use the drug. Personnel
Security Hearing (Case No. VSO-0116), 26 DOE ¶ 82,765 (1997). We have also accepted the testimony
of witnesses in whom the individual confided his one-time drug use soon after it happened. Personnel
Security Hearing (Case No. VSO-0192), 27 DOE ¶ 82,766 (1998) (close friend); Personnel Security
Hearing (Case No. VSO-0116), 26 DOE ¶ 82,765 (1997) (spouse). In addition, this office has accepted an
individual’s own version of events after being convinced that the individual has made a “good faith effort”
in searching for witnesses to support his account of the drug use. Personnel Security Hearing (Case No.
VSO-0136), 26 DOE ¶ 82,778 (1997). Therefore, even admitting that the individual’s version of events is
possible, the Hearing Officer was correct in requiring the individual to bring forward appropriate, adequate
supporting evidence that the events, as alleged, actually occurred. See Personnel Security Review (Case
No. VSA-0087), 26 DOE ¶ 83,016 (1996); Personnel Security Review (Case No. VSA-0051), 25 DOE ¶
83,012 (1996).

Given the above considerations, the argument raised by the individual in his Statement of Issues is not
persuasive. My review of the record discloses that the Hearing Officer did not disregard the individual’s
record of negative drug tests. In fact, she acknowledged that there is no evidence that the individual is a
chronic cocaine user. Opinion at 85,924. However, it must be kept in mind that in Part 710 proceedings,
the burden is on the individual to come forward with evidence to mitigate valid security concerns. The
Hearing Officer correctly determined that the lack of objective, supportive evidence prevented her from
finding that the individual’s use of cocaine the night before his drug test was an isolated incident. Thus,
the Hearing Officer concluded that the individual did not meet his burden. I find no error in this regard.

C. Summary

In sum, after reviewing the testimonial evidence presented at the hearing and the Statement of Issues
tendered on review, I am unable to conclude that the individual has met his burden of mitigating the
security concerns of Criteria K and L. I will not, therefore, overturn the Hearing Officer’s Opinion.

V. Conclusion

As indicated by the foregoing, I cannot conclude that the restoration of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this Opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
the findings of the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

file:///cases/security/vso0116.htm
file:///cases/security/vso0116.htm
file:///cases/security/vso0192.htm
file:///cases/security/vso0192.htm
file:///cases/security/vso0116.htm
file:///cases/security/vso0116.htm
file:///cases/security/vso0136.htm
file:///cases/security/vsa0087.htm
file:///cases/security/vsa0051.htm


Case No. VSA-0283 (OHA March 7, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0283.htm[11/29/2012 1:31:21 PM]

Office of Hearing and Appeals

Date: March 7, 2000

(1)An “access authorization” is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.

(2)Criterion K involves, in relevant part, the possession, use or experimentation with a drug or other
substance listed in the Schedule of Controlled Substances established pursuant to section 202 of the
Controlled Substances Act of 1970. 10 C.F.R. § 710.8(k). Criterion L concerns information that the
individual “has engaged in any unusual conduct or is subject to any circumstances which tend to show that
the individual is not honest, reliable or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act
contrary to the best interests of the national security.” 10 C.F.R. §710.8(l).
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: February 25, 2000

Case Number: VSA-0287

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXXX (the
individual) concerning his eligibility for access authorization(1) under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or Special Nuclear Material." As
discussed below, after carefully considering the record before me in light of the relevant regulations, I
recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0287), 27 DOE ¶ 82,833 (2000). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. §§ 710.8(h) and (l) (Criteria H and L). (2)

With respect to Criterion H, the Notification Letter cited an evaluation performed by a DOE consultant
psychiatrist (the DOE psychiatrist). The DOE psychiatrist concluded that it was likely that the individual
had a pathological gambling disorder. However, since the individual denied any signs or symptoms, the
DOE psychiatrist diagnosed the individual with “impulse control disorder not otherwise specified,
gambling compulsion.” The DOE psychiatrist also diagnosed a “suspect mood disorder, either cyclothymia
or Bipolar Disorder NOS.” The DOE psychiatrist found that these conditions cause or may cause a
significant defect in the individual’s judgment and reliability within the meaning of Criterion H.

With respect to Criterion L, the Notification Letter referred to the fact that the individual filed for
bankruptcy in 1998, and admitted that this was necessary due to irresponsible spending on his part. The
Notification Letter further indicated that the individual (i) spent excessive amounts on gambling, especially
in the year before his bankruptcy filing, which contributed to the bankruptcy; (ii) continued to gamble
after the bankruptcy; (iii) purchased trucks in 1996 and 1997 that he could not afford; (iv) was unable to
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meet his financial obligations even after filing for the bankruptcy; and (v) does not have a budget and has
not sought financial counseling.

A hearing was convened before an Office of Hearings and Appeals hearing officer in order to allow the
individual to resolve the doubt regarding his continued eligibility for access authorization. At the hearing,
the DOE presented the testimony of a personnel security specialist and the DOE psychiatrist. The
individual offered his own testimony and presented that of a psychologist (individual’s psychologist).

II. Opinion of the Hearing Officer

The Hearing Officer did not recommend the restoration of the individual’s access authorization.

With respect to the Criterion H security concerns, the Hearing Officer noted that the DOE psychiatrist
testified that in order to restore his confidence in the individual’s judgment and reliability, the individual
would have to admit that he has a gambling problem, completely abstain from gambling and participate in
a treatment program, such as Gamblers Anonymous, for one to two years. The Hearing Officer also noted
that the individual’s own psychologist testified that the individual was not at the point of having his
gambling problem under control, and had completed only five or six weekly counseling sessions of the
12-16 sessions that he recommended. Transcript of Personnel Security Hearing (Tr.) at 107. Given that the
individual continued to gamble even while going through his Chapter 13 bankruptcy, the Hearing Officer
found that the individual’s gambling behavior was excessive. The Hearing Officer concluded that a
security concern continued to exist with respect to Criterion H.

With respect to the Criterion L concerns, the Hearing Officer found that the individual had a history of
self-delusion with respect to financial matters. He pointed specifically to the individual’s purchases on
credit of a truck in 1996 and a TV/VCR combination in 1997, when he knew or should have known that
he could not afford them. Since the individual, even at the time of the hearing, had not received any
professional financial guidance, did not have a formal budget and did not have complete awareness of how
his money was being spent, the Hearing Officer was not confident that the individual would be able to
maintain a pattern of financial responsibility, and avoid the problems that led to his bankruptcy. Therefore,
the Hearing Officer found that the Criterion L security concerns had not been resolved.

The Hearing Officer concluded that the individual failed to resolve the Criteria H and L security concerns
regarding his judgment and his reliability, and recommended that the individual’s access authorization not
be restored.

III. Statement of Issues and Response

In his Statement of Issues, the individual argues that the Hearing Officer’s Opinion should be reversed. He
objects to the diagnosis of the DOE psychiatrist that he is a pathological gambler. He states that he has
completed more than the number of counseling sessions recommended by his psychologist. He therefore
argues that the Criterion H concerns have been mitigated. With respect to the Criterion L concerns, the
individual offers additional explanations about the expenses incurred for the trucks and the TV/VCR. He
gives a further explanation about why it became necessary to have his debts discharged through
bankruptcy. The DOE’s Office of Security Affairs (OSA) filed a Response to the Statement of Issues. The
OSA indicated that it concurred with the Hearing Officer’s recommendation and did not wish to submit
any additional information in this case.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
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security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996). As discussed below, I see no errors in the
Hearing Officer’s Opinion.

V. Analysis

A. Criterion H

In his Statement of Issues, the individual objects to the DOE psychiatrist’s diagnosis of a pathological
gambling disorder. He admits to a “gambling problem,” as described by his own psychologist, but states
that he has now completed 20 therapy sessions, more than the number that his psychologist recommended.
He believes that this should alleviate the DOE’s concern regarding his gambling.

The individual has not submitted any evidence to support his assertion that he has successfully completed
the counseling program. The individual was offered the opportunity to provide some written evidence from
his therapist on this point but failed to submit this information. I cannot rely solely on the individual’s
assertion on this issue. There is no corroborated evidence before me on the issue of the current status of
this individual’s rehabilitation efforts that would cause me to reevaluate the Hearing Officer’s conclusion
that the individual is not rehabilitated from his gambling problem. I will therefore not disturb the Hearing
Officer’s determination on this issue.

B. Criterion L

With respect to Criterion L, the individual first discusses an issue that was raised in the Notification Letter,
but which was not directly considered by the Hearing Officer. The Notification Letter indicated that the
individual was unable to meet his financial obligations even after filing for bankruptcy. The individual
points out that this refers to the fact that he was unable to adhere to a Chapter 13 plan for repayment of
debts. He claims that the Chapter 13 reorganization plan was unrealistic for his family, and that there was
an inadequate allowance for clothing and food under the plan. The individual indicates that he later filed
for a discharge of all his debts under Chapter 7, and that he has been able to manage his finances since the
discharge.(3)

I fail to see any meaningful mitigation of the Criterion L concern based on these assertions. The fact
remains that due to his own financial irresponsibility, the individual ultimately was unable to pay his debts,
and was forced to petition to have them discharged through bankruptcy. This creates a Criterion L security
concern, which, as the Hearing Officer determined, the individual has failed to mitigate.

In his Opinion, the Hearing Officer found that the individual had made several irresponsible purchases,
including a truck and a TV/VCR. The Hearing Officer stated that the individual knew or should have
known that he could not afford these items.

The individual reargues these points. He contends that he purchased two trucks, one in 1996 and the other
in 1997. He states that one of the trucks was ultimately sold, and the proceeds allowed him to pay other
bills. He claims that he purchased the other truck because his car was too uncomfortable for a family of
five. He also claims that his attorney advised him to make this latter purchase, and that this debt was
reaffirmed in the bankruptcy and regular payments are being made on the vehicle. Finally, with respect to
the TV/VCR, the individual states that this is just one small item purchased on credit, that the debt was
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reaffirmed in the bankruptcy, and it has now been paid off.

These contentions do not convince me that the individual did not act irresponsibly. What is clear is that the
individual continues to rationalize his past behavior, rather than admit that it was irresponsible. Further,
these arguments do not demonstrate that the individual is now on sure financial footing. They do not
address the Hearing Officer’s finding that the individual has not shown at this point that he has a solid
grasp of how to manage his finances. The individual did not submit any information that convinces me that
he has a sustained pattern of financial responsibility and that a recurrence of the past irresponsibility
financial pattern is unlikely. Personnel Security Hearing (Case No. VSO-0302), 27 DOE ¶ 82,832 (2000).
Accordingly, I find that a Criterion L concern continues to exist with respect to this individual.

Finally, the individual asserts that he is a good employee who has never had a security infraction. This
contention, even if true, does not change the result in this case. The issue here is not the individual’s
performance on the job, or whether he has been involved in a security breach. It is whether the
individual’s pattern of financial irresponsibility and excessive gambling pose an unacceptable security risk.
Even if the individual has not violated any security rule, I believe, as discussed above, he has not
mitigated the DOE’s security concerns. See Personnel Security Hearing (Case No. VSO-0227), 27 DOE ¶
82,798 at 85,798 (1999).

VI. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: April 24, 2000

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to from
time to time in this Opinion as access authorization or security clearance.

(2)Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which,
in the opinion of a board-certified psychiatrist, other licensed physician or clinical psychologist, causes, or
may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion L concerns
information that the individual “has engaged in any unusual conduct or is subject to any circumstances
which tend to show that the individual is not honest, reliable or trustworthy; or which furnishes reason to
believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause
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the individual to act contrary to the best interests of the national security. Such conduct or circumstances
include. . . a pattern of financial irresponsibility. . . ” 10 C.F.R. § 710.8(l).

(3) The record indicates that the discharge of debts under Chapter 7 took place in February 1999. Tr. at
147. The amount of the unsecured debt was approximately $67,000. Tr. at 153.
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March 17, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Request for Review

Name of Petitioner:Personnel Security Review

Date of Filing: January 13, 2000

Case Number: VSA-0288

This determination considers a Request for Review filed by XXXXXXX XXXXXXX XXXXXXXX
(hereinafter referred to as "the individual") concerning his eligibility to hold an access authorization under
Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710.(1) A DOE Operations Office
determined that the access authorization previously granted to the individual should be suspended. The
individual requested administrative review of this action before a Hearing Officer assigned by the DOE
Office of Hearings and Appeals (OHA). On December 9, 1999, following a hearing on the record, the
Hearing Officer issued an Opinion that the individual's access authorization should not be restored. In the
present Request for Review, the individual requests that the Opinion be reconsidered on the basis of
certain matters raised in his submission.

I. Background

The individual was granted an access authorization by DOE as a condition of his employment at a DOE
facility. However, this administrative review proceeding was initiated by DOE upon its receipt of certain
derogatory information that created substantial doubt regarding his continued eligibility to hold a security
clearance. Such derogatory information is described in a Notification Letter, 10 C.F.R. § 710.21,
subsequently issued to the individual.

The area of concern identified in the Notification Letter involves information that the individual has
demonstrated a pattern of unreliability and financial irresponsibility. This behavior falls within the purview
of 10 C.F.R. § 710.8(l) (Criterion L), involving circumstances where an individual has “[e]ngaged in any
unusual conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reasons to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security.” As further elaborated in Criterion L, “[s]uch conduct or circumstances
include . . . a pattern of financial irresponsibility . . . .” According to the Notification Letter, the individual
declared bankruptcy in January 1999. The Notification Letter states that the individual explained that the
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reason for the bankruptcy was that following his filing for divorce, he went on a “spending spree,”
purchasing clothes for himself and his girlfriend, new furniture, computer equipment, vacations and
jewelry. The amount of the bankruptcy was $94,357. The Notification Letter further states that the
individual used $1,488, received as reimbursement for travel expenses charged on his government-issued
travel charge card, to pay for personal expenses. The individual never paid this amount to the credit card
company and ultimately included the debt in his bankruptcy.

The individual requested a hearing, and that request was forwarded by the DOE Operations Office to
OHA. Pursuant to 10 C.F.R. § 710.25, a Hearing Officer was appointed and a hearing convened. At the
hearing, there were only two witnesses: the individual testified on his own behalf; and the DOE presented
the testimony of a Personnel Security Specialist.

On December 9, 1999, the Hearing Officer issued an Opinion in this matter, in which she determined
based upon the evidence presented in the record and testimony received at the hearing that the individual’s
access authorization should not be restored. In reaching this determination, the Hearing Officer found that
it was the individual’s financial irresponsibility which led to his substantial indebtedness and ultimate
bankruptcy,(2) and that the individual had failed to present evidence to sufficiently mitigate the concerns
of DOE. The Hearing Officer noted that following the bankruptcy and during the ten-month period prior to
the hearing, the individual had demonstrated responsible behavior with respect to his budgeting and
finances. Notwithstanding, the Hearing Officer found that the individual was less than convincing in
stating his efforts to maintain financial responsibility and that “a ten- month period of reasonable behavior
does not fully mitigate the security concern.” Opinion at 7. Turning to the individual’s failure to pay travel
expenses with government funds allocated for this purpose, the Hearing Officer was similarly not
persuaded by the individual’s explanation that he had simply lost track of the funds when they were
commingled with his regular bank account. In this regard, the Hearing Officer determined that in view of
the individual’s ostensible lack of candor, the individual’s assurance that he would set up a separate
account for such monies “does not in and of itself mitigate the concern surrounding the improper use of
government funds.” Id. at 9.

II. Legal Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

III. Request for Review

In his Request for Review,(3) the individual contests the Opinion rendered by the Hearing Officer on the
following grounds. First, the individual claims that he demonstrated a longer period of financial stability
than the ten months recognized by the Hearing Officer. According to the individual, he submitted a credit
report showing that he had not opened any new credit card accounts and accumulated any new debt since
1997, when the admitted spending spree took place. Second, the individual contests the Hearing Officer’s
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view that the individual was being less than candid in stating that he did not believe that his excessive
spending on credit during 1997 would ultimately lead to a massive debt he could not repay. Finally, the
individual asserts that the Hearing Officer’s concerns were unjustified with regard to the individual’s
difficulty in documenting his present household budget. These matters are considered successively below.
For the stated reasons, I must concur with the determinations reached in the Opinion.

With regard to the individual’s initial claim, I find that the Hearing Officer duly considered the available
evidence in determining that the individual did not achieve financial stability until after January 1999 when
he filed for bankruptcy. The record and the individual’s own testimony indicate that the individual did not
stop using credit cards in 1997 as a matter of conscience, but only when his credit card accounts had all
reached their limit. See Opinion at 5-6; Hearing Transcript at 46-47. Thus, although the individual
submitted a credit report showing that he had not opened any new credit card accounts since 1997, the
Hearing Officer did not find this necessarily indicative of responsible financial behavior.(4) Moreover, the
Hearing Officer did not find the credit report conclusive, noting that “the individual has not submitted any
evidence establishing when he stopped using credit cards.” Opinion at 5-6, note 6. Instead, the only
cognizable evidence submitted by the individual regarding his financial stability was “several recent utility
bills [and] letters showing that he has made regular payments on his motor vehicle since February 1999
and on a small loan since July 1999.” Id. at 5. I therefore find that the Hearing Officer’s determination,
that the individual demonstrated financially responsible behavior only during the ten- month period after
he filed for bankruptcy in January 1999, to be reasonably supported by the record of this case.

Next, the individual objects to the Hearing Officer’s assessment in the Opinion regarding the individual’s
practice during 1997 of using credit cards to pay off prior debts on other credit cards. The Hearing Officer
stated: “I simply do not believe that the individual did not realize earlier on that this pattern would
ultimately lead to a massive debt that he could not possibly hope to repay. I am thus not convinced that he
was being completely candid.” Opinion at 6. In his Request for Review, the individual contests these
assertions on the basis that “after speaking with 3 major consumer credit counseling companies all of them
stated that more than 99% of people who file for bankruptcy because of accruing debt all thought they
could repay their debts in the future.” Request for Review at 2. Moreover, the individual maintains that the
Hearing Officer’s view that he was not “completely candid” is contrary to the Hearing Officer’s finding in
the Opinion that “the individual has repeatedly admitted that he was financially irresponsible.” Opinion at
4.

In considering this matter, I observe initially that the Hearing Officer’s estimation that the individual
lacked candor in explaining his excessive accumulation of debt is based upon the subjective impressions of
the Hearing Officer. I recognize that it is entirely conceivable that the individual may have actually
believed at the time that he was accumulating the considerable debt that he would eventually be able to
pay his creditors. Nonetheless, viewed objectively, the individual was unrealistic in holding such belief
and failing to realize that stacking credit card debt upon credit card debt, without sufficient income to meet
it, is a course of action destined for financial ruin. The individual’s irrational behavior in this regard is
exacerbated by the fact that the accrued debts included expenditures for such nonessential items as jewelry
and vacations. Thus, even accepting that the individual was candid, this would not mitigate the concerns of
DOE regarding his judgment and reliability. Moreover, in gauging the individual’s conduct, I find of
minimal significance the beliefs and intentions of other persons who ultimately filed for bankruptcy under
varying circumstances not under examination here.(5) Finally, it is commendable that the individual now
openly concedes that indeed he was financially irresponsible in accumulating the debts which led to his
bankruptcy. This admission of the obvious, however, does not mean that the Hearing Officer must also
find the individual equally credible in offering explanations that the Hearing Officer found to be
unsupported by the evidence.

Lastly, the individual seeks to mitigate the Hearing Officer’s concern with the individual’s inability to
present an accurate current budget during the proceeding. As stated in the Opinion:
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The individual has also not been scrupulous in developing an accurate current budget. For
example, he initially provided a budget showing monthly expenses of $1,374, and a net
monthly household income of $3,845. Of that latter amount, $2,980 is attributed to his wife.
Submission dated June 22, 1999. The individual later provided a budget showing $1,494 in
expenses but only $1,900 in net household income. In this case, his wife’s income amounted
to only $600. Submission of October 12, 1999. At the hearing, the individual testified that the
first budget was not correct because his wife did not obtain the employment that she originally
expected. Accordingly, her income is considerably less than the individual originally asserted.
Tr. at 27. Later, the individual admitted that even the second budget was not representative of
actual expenses and that at the end of each month he has only $5 remaining, instead of the
$400 that the budget would suggest. Tr. at 51.

Opinion at 6-7. In his Request for Review, the individual explains that the discrepancies between the June
1999 and October 1999 budgets, cited by the Hearing Officer, are due to changed circumstances.
Specifically, the individual states that he and his wife purchased a home in August 1999, thereby
increasing their expenses, but his wife subsequently lost her job, thus reducing their income. Request for
Review at 2. While the individual’s explanation appears to be plausible, it is clear that this rectification
would not have changed the Hearing Officer’s Opinion in this case. As noted above, the Hearing Officer
credited the individual with financially responsible behavior since the time of his filing for bankruptcy in
January 1999. Notwithstanding, the Hearing Officer determined that the period of financial stability was
insufficient to mitigate the security concerns of DOE relating to his prior behavior. Accordingly, I find no
basis to disturb the Opinion of the Hearing Officer on this ground.

For all of the foregoing reasons, I concur with the Hearing Officer Opinion rendered in this case. Based
upon my review of the record and having considered the specific issues raised in the Request for Review, I
am unable to conclude that restoration of the individual's access authorization will not endanger the
common defense and security and will be clearly consistent with the national interest. 10 C.F.R. §
710.28(d). The regulations specify that within 30 days of receipt of this opinion, the Director, Office of
Security Affairs, will make a final determination regarding restoration of the individual's access
authorization based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of
Security Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and
his counsel or representative in writing of the final determination and provide a copy of the present
opinion. Copies of the correspondence shall be provided to the Director, Office of Hearings and Appeals,
the Manager, DOE Counsel, and any other party. In the event of an adverse determination, the
correspondence shall indicate the findings by the Director, Office of Security Affairs, with respect to each
allegation contained in the Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: March 17, 2000

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as an access authorization or security clearance.

(2)The individual claimed that his excessive spending on credit during the 1997 period was precipitated by
his divorce from his first wife, who had withdrawn all funds from their joint bank accounts. The Hearing
Officer found, however, that during this time period, the individual used credit to purchase non-necessities
such as $10,000 in jewelry, $8600 in new furniture, as well as vacations and restaurant meals. See Opinion
at 4-5, note 4.
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(3)The individual filed his Request for Review on January 13, 2000. Upon receipt, the individual was
advised by OHA in a letter dated January 18, 2000, that under section 710.28(b) of the regulations, a party
requesting review shall within 15 days after filing a Request for Review file a Statement identifying the
issues on which it wishes the OHA Director to focus. However, the individual never filed such Statement.
In a memorandum dated March 2, 2000, the DOE Office of Safeguard and Security elected not to file
comments in the proceeding. Consequently, on March 3, 2000, the record in the proceeding was closed. 10
C.F.R. § 710.28(d). The present determination will therefore only consider the issues raised in the
individual’s January 13, 2000 submission.

(4)The record indicates that the individual initially attempted to file for bankruptcy in November 1997 but,
according to the individual, the proceeding was dismissed due to a filing error by his attorney. See
Hearing Transcript at 22. The record further indicates that in December 1997, the individual secured a
bank loan in an effort to consolidate his credit card debts, but the individual stated that “[w]hat I end up
doing . . . was spend more with them.” Transcript of December 9, 1998 Personnel Security Interview at 83.
The individual’s attempts at reconsolidating his debts also proved unsuccessful, before ultimately again
filing for bankruptcy in January 1999. See id. at 83-84.

(5)At the outset of the Opinion, the Hearing Officer recognized:

[B]ankruptcy is a legal means for resolution of financial problems. Even though an individual
may be free of debt by virtue of a bankruptcy, this does not mean that there are no DOE
security concerns related to the bankruptcy or to the individual’s financial behavior.

When reviewing the access authorization of an individual who has filed for bankruptcy, my
focus is on how that individual reached the point at which it became necessary for him to seek
the help of the bankruptcy court in order to regain control of his financial situation through
discharging his debts. I must consider whether there is a legitimate financial hardship, or
whether the bankruptcy resulted from irresponsible behavior. Thus, filing for bankruptcy may
not necessarily allay security concerns about an individual's trustworthiness and reliability, if
an employee has engaged in financial behavior that is irresponsible.

Opinion at 4, citing Personnel Security Hearing, 25 DOE ¶ 82,805 (1996).
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: December 20, 1999

Case Number: VSA-0289

This Opinion considers a Request for Review and Statement of Issues filed by
XXXXXXXXXXXXXXXXXXX (the individual) concerning his eligibility for access authorization(1)
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or
Special Nuclear Material." As discussed below, after carefully considering the record before me in light of
the relevant regulations, I recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0289), 27 DOE ¶ 82,823 (1999). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. §§ 710.8(f) and (l) (Criteria F and L). (2)

With respect to Criterion F, the Notification Letter identified the following derogatory information as
security concerns: the individual’s deliberate omission of significant information about his illegal drug use
from a 1987 security questionnaire, and his failure to disclose fully the extent of his post-1982 drug use in
a 1998 security form that he was required to file.(3) With respect to the Criterion L concerns, the
Notification Letter cited multiple violations of a 1982 drug certification, in which the individual provided
written assurance that he would refrain from using any illegal drugs for as long as he remained employed
in a position requiring DOE access authorization.

A hearing was convened before an Office of Hearings and Appeals hearing officer in order to allow the
individual to resolve the doubt regarding his continued eligibility for access authorization. At the hearing,
the DOE presented the testimony of one witness, a Personnel Security Specialist. The individual offered
his own testimony and that of 12 other witnesses, including his wife, a long-term friend, two social
acquaintances, a DOE official, and several high level managers employed by the DOE contractor which
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also employs the individual.

II. Opinion of the Hearing Officer

The Hearing Officer did not recommend the restoration of the individual’s access authorization. She noted
that the individual executed a drug certification in 1982, to allay the DOE’s concerns about his prior illegal
drug use many years earlier. The DOE granted the individual a security clearance in 1982 based on the
individual’s written assurance provided in the drug certification that he would refrain from using or
becoming involved in any way with illegal drugs while holding a DOE access authorization. Within a year
or two of receiving his access authorization, the individual violated his drug certification several times by
smoking marijuana.(4)

The Hearing Officer also pointed out that in 1987, the individual completed a Personnel Security
Questionnaire (PSQ) as part of a routine five-year security reinvestigation. On that questionnaire, the
individual responded affirmatively to a question asking, in relevant part, if he had ever used any cannabis,
including marijuana. However, he admitted only the early drug use and did not mention use of illegal
drugs within the prior five year period.

The Hearing Officer further noted that when the individual’s next routine five-year security reinvestigation
occurred in 1993, he responded in the negative to a question on a Questionnaire for National Security
Position (QNSP) about whether the individual had used illegal drugs in the prior five years

As the Hearing Officer stated, by 1998, the QNSP question regarding drug use had been revised. On
February 22, 1998, the individual executed another QNSP in connection with another routine five-year
security reinvestigation. This time the relevant question on the QNSP read, in pertinent part, as follows:
“Have you ever illegally used a controlled substance while . . . possessing a security clearance . . . ?” The
individual answered “yes” to this question, revealing for the first time that he had used marijuana “less
than ten times in approximately 1983-84.”

The Hearing Officer found that the individual manifested dishonesty in several ways. First, he violated the
1982 drug certification on several occasions, thereby breaching the solemn promise he made to the DOE
in order to obtain his security clearance. Second, he deceived the DOE in 1987 when he responded to a
question on the PSQ by omitting significant information regarding his past drug use. Third, he concealed
the derogatory information about his illegal drug use in the 1980s and his abrogation of the drug
certification for more than a decade, which the Hearing Officer considered to constitute a pattern of long-
term deceit. She therefore concluded that the individual failed to resolve the Criteria F and L security
concerns regarding his falsification and his reliability.

III. Statement of Issues and Response

In his Statement of Issues, the individual argues that the Hearing Officer’s Opinion should be reversed
because (i) it is based on flawed analysis; (ii) the ultimate conclusion is inconsistent with the findings
made in the opinion; (iii) the decision does not mention certain relevant information presented at the
hearing; (iv) the decision is contrary to public policy; and (v) the factors set forth in 10 C.F.R. § 710.7(c)
were improperly applied. The DOE’s Office of Security Affairs (OSA) filed a Response to the Statement
of Issues. The OSA submission took no position on the issues raised, indicating only that OSA reviewed
the record in this case, and did not have any additional information to submit.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
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security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996). As discussed below, I see no errors of any kind
in the Hearing Officer’s analysis or in her overall conclusion.

V. Analysis

1. The Statement of Issues first claims that the Decision is based on a flawed analysis. The Statement
objects to the conclusion by the Hearing Officer that the individual engaged in long term deceit, including
concealment of information for more than a decade. Rather, it claims that the individual did not actively
and continuously deceive the DOE for that time, since he has been totally honest since the falsification on
the 1987 PSQ.

This reasoning is obviously errant. The individual has certainly been deceptive, by breaking his promise
not to use drugs, as made in the 1982 drug certification, and concealing that broken promise for more than
a decade. The individual has also been deceiving the DOE in another important sense, since he did not
correct the 1987 false PSQ.

The Statement next claims that it is unfair to consider as serious the individual’s failure to bring forth the
information concerning the violation of the drug certification. In this regard, the statement makes the claim
that the DOE does not consider use of drugs more than five years ago to be of “any consequence.” It cites
in support of this assertion a 1993 QNSP, which only asked about whether the applicant had used drugs
within the past five years.

This argument is unpersuasive. As an initial matter, the five year window set out by the DOE in the 1993
QNSP has no direct bearing on how seriously the DOE may view evidence of earlier drug use. In any
event, the issue here is not the drug use itself, but the concealment of that drug use from the DOE and the
individual’s broken promise to the DOE to refrain from illegal drug use. Regardless of whether the
individual’s use of drugs was a minor matter, and I do not think it was, his broken promise to the DOE is a
very serious concern. Personnel Security Review (Case No. VSA-0242), 27 DOE ¶ 83,019 (1999). See 10
C.F.R. § 710.8(l)(“. . . unusual conduct. . .include[s]. . . violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility.”)

The Statement next contends the individual voluntarily made the disclosure that he violated the drug
certification, and the Hearing Officer did not accord sufficient weight to that so-called voluntary
disclosure.

I have reviewed the Hearing Officer’s determination on this point and see no error. As she noted in her
opinion, the individual waited more than a decade to reveal his multiple violations of his drug
certification. His disclosure to the DOE Security Office was made only after he was directly confronted in
1998 with the choice of outright lying or being truthful on the security form. She further noted that the
individual admitted that in 1998, he would not have disclosed his violation on the QNSP had the relevant
question on that form regarding drug use been worded as it had been in the 1993 QNSP. She found that if
the individual had the sincere commitment to the security program as he claims, he would have disclosed
the violation earlier. 27 DOE at 85,932.

I fully agree with her analysis here. The individual did not come forward immediately and admit to illegal
drug use and violation of the drug certification. He only revealed this usage when directly asked. In my
view this does not constitute the type of voluntary disclosure which might support mitigation of a
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Criterion F or L security concern.

2. The Statement then claims that the ultimate conclusion of the Hearing Officer is inconsistent with her
findings in the Opinion. The Statement points out that the Hearing Officer found the individual to be
honest, trustworthy and reliable in the workplace, and further that the individual had been drug free since
1987. She also believed any further violation of the individual’s drug certification to be unlikely. The
Statement argues that the individual has thus demonstrated to the satisfaction of the Hearing Officer a 12
year period of responsible behavior, in not violating his drug certification, and also demonstrated that he
will be responsible by not breaking that promise in the future. The Statement contends that it was
inconsistent for the Hearing Officer not to recommend that the individual’s access authorization be
restored.

This argument completely misses the mark. It exhibits a fundamental misconception about the Hearing
Officer’s Opinion and the DOE’s specific security concerns in this case. As repeatedly stated, those
concerns do not involve the individual’s drug use nearly two decades ago.(5) In this case, the concern has
been and is with the individual’s overall reliability and trustworthiness, given that he broke his promise to
the DOE not to use illegal drugs, and further covered up that broken promise for more than a decade. The
individual’s trustworthiness in the workplace, and the fact that he may be unlikely to use drugs in the
future, are not determinative in evaluating the concerns raised by his failure to keep his promise not to use
drugs and his covering up the broken promise. Those concerns involve trustworthiness issues and the
individual’s overall reliability.

The Statement also maintains that the last time the individual omitted relevant information from a PSQ
was in 1987. It maintains that the individual has been truthful since that time, which is more than a decade.
In the individual’s view, this length of time is sufficient to establish a pattern of reliability.

I disagree with the assumptions about the individual’s truthfulness upon which this argument is based. As
stated above, the individual has been untruthful with the DOE for the entire period during which he did
not reveal the broken promise. In continuing the individual’s access authorization from 1982 through
1998, the DOE wrongly believed that the individual had not used illegal drugs since 1982, when he signed
the certification. The individual knew or should have known that the DOE was relying on his own
falsehood. The individual allowed that deception to continue until 1998.

The Statement argues that questionnaires for security positions have no questions that would require the
individual to disclose the violation of the drug certification. According to the Statement, the hearing officer
has imposed an additional requirement that is nowhere to be found on the QNSPs.

This is a nonsensical argument. The fact that there is no specific item in a questionnaire directing an
applicant to reveal past falsehoods that he told the DOE does not mean that the access authorization holder
is free to consider that he is not under an obligation to be fully and absolutely truthful to the DOE. An
access authorization holder is held to a higher standard of conduct, and is expected to correct inaccuracies
in any QNSP or other official document. See 10 C.F.R. § 710.6(a)(“It is the responsibility of the individual
to cooperate by providing full, frank, and truthful answers to DOE’s relevant and material questions. . .
.This obligation to cooperate applies when completing security forms, during the course of a . . .
reinvestigation, and at any stage of DOE’s processing of the individual’s access authorization, including
but not limited to, personnel security interviews. . . and other authorized DOE investigative activities. . .
.”). Even though there may be no specific question on the questionnaire asking for disclosure of past
falsehoods, there are certainly other forums to which an access authorization holder should turn in order to
fulfill the obligation to maintain truthfulness with the DOE. For example, an individual could go to the
appropriate security office and inquire about the proper procedures. The individual’s failure to follow this
rather basic course of action simply aggravated his own deception and coverup in this case.

3. The Statement next claims that the Hearing Officer did not take into account relevant information
presented at the hearing. Specifically, it alleges that she ignored the fact that the individual has passed a
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counterintelligence polygraph examination; has been a trusted employee in security matters for
approximately ten years, holding a very high security clearance; and has specifically stated that he would
have immediately disclosed any attempt to blackmail or coerce him. These arguments are irrelevant to the
legal sufficiency of the Hearing Officer’s Opinion. There is no claim by the DOE here that the individual
has breached national security. None is necessary to support a claim that a security concern exists.
Personnel Security Hearing (Case No. VSO- 0227), 27 DOE ¶ 82,798 at 85,798 (1999). Instead, as should
be evident in this proceeding, the individual has lied and covered up. That behavior in and of itself creates
a security concern, which the individual has the burden of resolving.

4. The Statement contends that the Hearing Officer’s opinion is contrary to public policy and common
sense. It points out that the individual came forward on his own volition and revealed the prior falsehood.
The Statement claims that if the individual’s clearance is not restored, it would send the message that it is
better to lie and risk being found out, than to tell the truth and lose an access authorization.

I do not agree with this analysis. As discussed above, I am not impressed by the so-called “voluntary”
aspect of the revelation, since the individual only disclosed the falsehood when confronted with a choice
of telling an outright lie or revealing the truth. In this case, I therefore do not believe that the
circumstances of the disclosure should be accorded special consideration for purposes of evaluating
mitigation of the security concerns.

Further, the standard currently applicable in Personnel Security Review proceedings is whether the
individual has clearly demonstrated that it is in the national interest to grant him an access authorization.
10 C.F.R. § 710.28(d). The focus of my concern here is whether this particular individual is fit to hold a
security clearance. The public policy argument advanced by the individual does not address the relevant
criteria, nor does it convince me that it is clearly consistent with the national interest to continue his access
authorization. See Personnel Security Review (Case No. VSA-0242), 27 DOE ¶ 83,019 (1999).

5. Finally, the Statement claims that the Hearing Officer reached the wrong result in considering the
factors set forth at 10 C.F.R. § 710.7(c). Specifically, the Statement contends that the Hearing Officer gave
inadequate weight to the remote likelihood of coercion or recurrence and to the evidence of the
individual’s rehabilitation.

It is true that the Hearing Officer found that since the individual had admitted the falsification and broken
promise, the potential for coercion has been reduced. 27 DOE at 85,392. I agree with her finding in this
regard. However, I see no error in her overall determination. As the Hearing Officer stated, it is the
subsequent pattern of responsible behavior that is the key to abating security concerns that arise from
irresponsible actions. Here, that pattern is in its incipience. The Hearing Officer found that in this case, the
19-month period that elapsed between the date the individual disclosed the falsification and the hearing
was insufficient to establish that there is a remote likelihood of recurrence of the unreliable and untruthful
behavior.

I believe that this is a key consideration in this case. I agree with the Hearing Officer’s determination that
given the long period of deception, the 19-month period since the individual’s attempted reformation is too
brief. This is particularly so since the individual has yet to acknowledge the full import and extent of his
falsification and cover-up. The fact that the individual continues to advance arguments that the DOE’s
security concerns do not extend beyond the date of the last illegal drug use, rather than to recognize that
the DOE’s concerns span the entire period of ongoing deceit, indicates to me an unwillingness to
acknowledge the full scope and seriousness of the DOE’s valid security concerns. It further indicates to
me, although admittedly in the context of this legal proceeding, a desire to minimize the implications of
his conduct. It thereby tends to confirm to me that the individual is not in fact rehabilitated from his deceit
and untruthfulness. I see no error in the manner in which the Hearing Officer considered the Section
710.7(c) factors.

VI. Conclusion
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As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: February 17, 2000

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to from
time to time in this Opinion as access authorization or security clearance.

(2)Criterion F concerns, in relevant part, information that a person has “[d]eliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for
Sensitive Positions,. . . a personnel security interview, written or oral statements made in response to
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f).
Criterion L concerns information that the individual “has engaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. §
710.8(l).

(3)In the Notification Letter, the DOE raised a concern that the individual may have used illegal drugs as
late as 1987, and that this was not disclosed in the 1998 Personnel Security Questionnaire. The Hearing
Officer found that the individual had not provided false or incomplete information on this point. 27 DOE
at 85,930. The DOE’s Office of Security Affairs has not objected to this finding. Accordingly, I will give
this aspect of the Notification Letter no further consideration.

(4)The Hearing Officer’s specific finding was that the individual smoked marijuana multiple times after
1982, each time abrogating the promise he made to the DOE. 27 DOE at 85,928, note 4.

(5)These types of security concerns are expressed at 10 C.F.R. § 710.8(k), which explicitly refers to
involvement with controlled substances, except as prescribed by a physician.
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May 12, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: February 3, 2000

Case Number: VSA-0298

XXXXXXXXXX (the Individual) requests review of a hearing officer opinion that recommended against
restoration of his access authorization. As explained below, I cannot conclude that restoration of the
Individual’s access authorization would be clearly consistent with the national interest.

I. Regulatory and Procedural Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material is
referred to as an “access authorization” or a “security clearance.”

B. The Instant Proceeding

A DOE office notified the Individual that the DOE office possessed information raising concerns about his
eligibility for access authorization. The letter cited a psychiatric diagnosis that the

Individual has a generalized anxiety disorder and an alcohol abuse disorder. The letter also
cited six instances of alcohol-related legal problems over the period 1976 to 1994. The DOE
office stated those matters raised security concerns under 10 C.F.R. § 710.8(h) (Criterion H)
(diagnosis of a mental condition that could cause a significant defect in judgment and
reliability) and 10 C.F.R. § 710.8(j) (Criterion J) (use of alcohol habitually to excess or a
diagnosis of alcohol dependence or alcohol abuse). Because of those concerns the DOE
suspended the Individual’s clearance.

The Individual requested a hearing before an Office of Hearings and Appeals hearing officer, and a
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hearing officer was appointed. The DOE office presented two witnesses: the personnel security specialist
who conducted the personnel security interview and the DOE psychiatrist who diagnosed the Individual as
having anxiety and alcohol abuse disorders. The Individual, who represented himself, testified and
presented the testimony of three co-workers, and a supervisor. Following the hearing, the Individual
submitted a letter from his own psychiatrist (hereinafter referred to as the treating psychiatrist).

The hearing officer issued an opinion recommending against the restoration of access authorization.
Personnel Security Hearing (VSO-0298), 27 DOE ¶ 82,828 (2000). The Individual requested review of the
opinion. The Individual filed his statement of issues, and the DOE security office filed a response. The
record was closed on April 17, 2000.

II. Factual Background

It is undisputed that the Individual had six alcohol-related legal problems during the period 1976 to 1994.
In 1976, 1983, and 1994, the Individual was arrested for Public Intoxication. In 1989 and 1991, the
Individual was charged with Driving While Intoxicated.

It is also undisputed that, after the 1991 incident, the DOE office removed the Individual from the
Personnel Assurance Program (PAP), a DOE program created to assure the reliability and safety of
individuals in critical positions. In January 1994, a request to reinstate the Individual in PAP was initiated.
In February 1994, the Individual was arrested for public intoxication, but he did not report the incident.
Following a March 1994 medical examination, which included a psychological test (the Minnesota
Multiphasic Personality Inventory-2 (MMPI-2), the facility’s medical department concluded that the
Individual could not be readmitted to PAP. The medical director reported that the Individual’s medical and
personal history supported a diagnosis of alcoholism, that the Individual did not recognize that he had a
problem, and that the Individual would not be able to sustain a pattern of controlled drinking. The director
recommended that the Individual not be reinstated in PAP until he recognized his problem, sought
treatment, and abstained from alcohol for a minimum of one year while in treatment. Ex. 14. Although the
Individual reduced his alcohol intake and attended a few AA meetings and counseling sessions, the
Individual did not join a structured treatment program. In February 1995, the Individual completed a
Substance Abuse Subtle Screening Inventory (SASSI), which was administered by a local alcohol
treatment center. The SASSI results indicated the absence of chemical dependence. In February 1995, the
medical director, noting the absence of physical symptoms of alcohol abuse and the SASSI results,
recommended the Individual’s reinstatement in the PAP, subject to the condition that the Individual be
monitored by a psychologist for six months. The Individual was reinstated, and he was monitored for six
months. At the end of the six months, the monitoring ended. It thus appears that the medical director
softened his original view that the Individual complete a structured program and abstain from alcohol for
at least a year.

In 1998, the Individual completed a personnel security questionnaire (PSQ) in connection with a routine
security re- investigation. The Individual failed to report the 1994 arrest for public intoxication, and that
omission triggered a personnel security interview (PSI). During the December 1998 PSI, the DOE office
questioned the Individual about his current alcohol consumption, and the Individual reported that he was
consuming alcohol, although in an amount he thought not excessive. As a result, and based on the
Individual’s history of alcohol-related problems, the DOE referred the Individual to a DOE psychiatrist for
an evaluation (hereinafter the DOE psychiatrist).

The Individual met with the DOE psychiatrist in May 1999, who conducted a clinical mental status
examination, which included a psychological test - the Millon Clinical Multiaxial Inventory III (MCMIII).
The DOE psychiatrist diagnosed the Individual as suffering from a generalized anxiety disorder and an
alcohol abuse disorder that could affect his judgment and reliability. Noting that the Individual did not fit
the strict DSM-IV criteria for either disorder, the DOE psychiatrist relied on the evaluation, her diagnostic
impressions, and the results of the MCMIII. As indicated above, this diagnosis, supported by the
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Individual’s history of alcohol-related problems, prompted the DOE office to suspend the Individual’s
security clearance.

In early November 1999, the Individual consulted a psychiatrist (the treating psychiatrist), and the
Individual submitted a report of that consultation. Ex. D. The report indicated that the Individual suffered
from a generalized anxiety disorder, and that the Individual had begun treatment through medication and
psychotherapy. The report identified both the “origin date” of the disorder, and the estimated recovery
date, as “unknown.” In addition to the treating psychiatrist’s report, the Individual submitted an affidavit
from a physician in the facility’s medical department, which stated that the Individual’s yearly
examinations since 1995 had not shown physical evidence of alcohol abuse.

In the hearing in late November, the DOE psychiatrist testified concerning her diagnosis and
recommendations for treatment. The DOE psychiatrist testified that the Individual’s anxiety was of long-
standing duration and that he was self-medicating with alcohol. The DOE psychiatrist found that those
disorders could affect the Individual’s judgment and reliability: she cited, as a past example, the
Individual’s failure to disclose his 1994 arrest for public intoxication. The DOE psychiatrist recommended
a structured one year treatment program, involving a year of abstinence, coupled with psychiatric care.

The Individual’s testimony, in essence, was that he had addressed the concerns raised by the DOE
psychiatrist. He testified that he had begun treatment for a generalized anxiety disorder, as indicated in the
treating psychiatrist’s report. With respect to the diagnosis of an alcohol abuse disorder, the Individual
testified that he had stopped drinking approximately five weeks prior to the hearing and did not intend to
drink again. The Individual provided the testimony of three co-workers and a supervisor, who testified
favorably as to his conduct on the job.

The treating psychiatrist did not testify at the hearing, but two days later submitted a letter concerning his
treatment of the Individual for a generalized anxiety disorder. The treating psychiatrist’s letter stated that it
was too early to predict the Individual’s recovery:

I have just started [the Individual] on this medication and do not know how many further
dosage adjustments I will need to make to bring his anxiety level down to an acceptable level.
Because of this I cannot predict exactly how long his time span of disability will be. Usually
with treatment with this type of medication for this diagnosis there is complete resolution of
symptoms, but the patient will usually need treatment for an indefinite period of time.

Ex. G. The treating psychiatrist’s letter did not discuss whether the Individual had an alcohol-related
problem.

Aside from the Individual’s statements, the record does not contain any evidence concerning the amount
or frequency of his alcohol consumption. The Individual did not present the testimony of any family
member or person familiar with his off-duty hours who could corroborate his testimony that his prior
drinking was not excessive or that he stopped drinking in October 1999.

The hearing officer opinion concluded that the Individual had not resolved the identified security concerns.
The hearing officer found that both the DOE psychiatrist and the treating psychiatrist agreed that the
Individual had a generalized anxiety disorder and that it was too early in treatment to conclude that the
Individual’s anxiety had been successfully mitigated. The hearing officer cited the DOE psychiatrist’s
statement that medication was usually necessary for a year. With respect to the diagnosis of the alcohol
abuse disorder, the hearing officer found that the concern raised by the DOE psychiatrist’s diagnosis and
testimony was not resolved. In particular, the hearing officer noted the Individual’s testimony that he had
only recently stopped drinking and that he was not in an alcohol treatment program, and the fact that the
Individual had just begun treatment for his generalized anxiety disorder, which the DOE psychiatrist
suggested was the probable cause of the Individual’s alcohol problems.
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III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As this standard indicates, there is a presumption against the grant of a security
clearance. See Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the
interests of national security” test indicates that “security-clearance determinations should err, if they
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong
presumption against the issuance of a security clearance). As discussed below, after reviewing the record
in this case, I cannot conclude that it would be clearly consistent with the national interest to grant the
individual access authorization.

B. Statement of Issues

In the Statement of Issues, the Individual objects to the hearing officer’s conclusions that he has not
resolved the identified security concerns. The Individual argues that his generalized anxiety disorder is
caused by the instant proceeding. The Individual also argues that he does not suffer from an alcohol abuse
disorder.

C. Whether the Individual Has Met His Burden of Resolving the Security Concerns

After reviewing the record, I agree with the hearing officer’s conclusion that the Individual has not met his
burden of resolving the identified security concerns. Specifically, the Individual has not resolved the
concerns that he suffers from a generalized anxiety disorder and an alcohol abuse disorder.

With respect to the diagnosis of a generalized anxiety disorder, the Individual asserts on appeal that his
psychiatrist told him that his anxiety “probably” stemmed from the stress associated with the instant
administrative review proceeding and that the Individual would not need medicine indefinitely.

There is nothing in the record to support the Individual’s assertion that his anxiety is unique to the instant
situation. Indeed, the record supports the DOE psychiatrist’s view that his anxiety problem has been a
long-standing one. The Individual testified that he has experienced anxiety for some time and cites the
anxiety as an aggravating factor in his stomach problems. The 1994 MMPI-2 suggested that the Individual
might have a somatoform disorder, a type of anxiety disorder in which anxiety is manifested in physical
complaints. Finally, the treating psychiatrist’s report indicates that the psychiatrist does not attribute the
anxiety to a given situation: the treating psychiatrist identifies the date of origin of the Individual’s anxiety
as “unknown” and states that treatment is usually needed for an indefinite period of time. Based on the
foregoing, I find that, although the instant proceeding may be exacerbating the Individual’s anxiety, the
Individual has an underlying anxiety disorder that requires treatment.

With respect to the diagnosis of an alcohol abuse disorder, the Individual reiterates his denial of any
recent alcohol abuse. The Individual cites the absence of any alcohol-related problems since 1994 and the
absence of symptoms of alcohol abuse in his yearly PAP physicals since 1995.

The absence of recent legal problems, and the results of the Individual’s PAP physicals, while evidence in
the Individual’s favor, are insufficient in this case to resolve the concern that the Individual has an alcohol
abuse disorder. The absence of a legal problem since 1995 is not inconsistent with the Individual’s pattern
of alcohol-related legal problems, which have occurred over a twenty year period at internals of two to
seven years. Furthermore, the absence of any physical symptoms of alcohol abuse and the fact that the
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Individual did not report any alcohol abuse to the plant psychologist, do not resolve concerns about
alcohol abuse. In 1994, the facility’s medical director diagnosed the Individual as an alcoholic who could
not drink in a controlled way for any extended period. The Individual never reported his 1994 arrest to the
DOE, although it occurred just before his 1994 examination for PAP reinstatement, and although it was
clearly responsive to his 1998 PSQ. Although the Individual maintains that his recent consumption was
moderate, his description of his use has varied in the PSI and his statements to the DOE psychiatrist. The
foregoing is consistent with the DOE psychiatrist’s impression that the Individual might be minimizing his
consumption. Given the foregoing, the DOE office has raised a legitimate and serious concern that the
Individual suffers from alcohol abuse, despite the absence of recent alcohol-related legal problems or
physical symptoms. Once the DOE office raises a legitimate concern, an individual has the burden of
resolving the concern. The Individual has not met that burden. The Individual has not submitted any
testimony from those familiar with his drinking habits to support his testimony that his recent use was
moderate. Nor has he submitted a competing diagnosis or prognosis from a medical health professional.
Accordingly, there remains a legitimate, unresolved concern that the Individual has an alcohol abuse
disorder and is not rehabilitated.

Finally, I note that the Individual questions whether the DOE psychiatrist was fully licensed to practice,
and he objects to certain aspects of her description of him. The DOE psychiatrist is board-certified,
licensed to practice in one state, and temporarily licensed in another, pending her completion of the
licensing process. Thus, she is qualified to render an opinion under 10 C.F.R. §§ 710.8(h), 710.8(j). In
addition, the Individual’s objections to the report’s description of him are not relevant to the diagnosis of
generalized anxiety and alcohol abuse disorders and, therefore, have no effect upon this determination as
to whether the concerns about the Individual’s eligibility for access authorization have been resolved.

IV. Conclusion

As I hope is evident from the above discussion, the Individual has not met his burden of resolving the
security concerns that (i) he has a generalized anxiety disorder that could affect his judgment and
reliability or (ii) he has an alcohol abuse disorder. Based on the entire record, I cannot conclude that a
grant of access authorization would be clearly consistent with the national interest. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual in writing of
the final determination, and provide a copy of the present opinion. Copies of the correspondence shall be
provided to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other party.
In the event of an adverse determination the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: May 12, 2000
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August 30, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: May 23, 2000

Case Number: VSA-0300

This determination considers a Request for Review and Statement of Issues filed by the Office of
Safeguards and Security (OSS) of the Department of Energy (DOE), concerning the eligibility of
XXXXXXXXXXXX (hereinafter “the individual”) to hold an access authorization. (1) The DOE
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0300), 27 DOE ¶ 82,839 (2000). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8(l) (Criterion L).

Criterion L covers information that shows that an individual has engaged in unusual conduct or is subject
to circumstances which tend to show that he is not honest, reliable or trustworthy; or which furnishes
reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause
him to act contrary to the best interests of the national security. 10 C.F.R. § 710.8(l). To support this
charge, the Notification Letter stated that the individual failed to file federal income tax returns in 1993,
1994, 1995, 1996 and 1998.

A hearing was convened by an Office of Hearings and Appeals (OHA) Hearing Officer in order to allow
the individual to resolve the doubt regarding his continued eligibility for access authorization. The DOE
Security Office called three witnesses: the individual; a DOE Personnel Security Specialist; and one of the
individual’s supervisors. The individual testified on his own behalf and called three other witnesses,

file:///ps201-300.htm#vso0300
file:///cases/security/vso0300.htm


Case No. VSA-0300, 28 DOE ¶ 83,010 (OHA August 30, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0300.htm[11/29/2012 1:31:25 PM]

including a tax auditor, a former co- worker/personal friend and a second personal friend.

Based upon the testimony at the hearing and other evidence presented in this case, the Hearing Officer
issued an Opinion determining that the individual’s access authorization should be restored. In that
Opinion, the Hearing Officer noted that the individual filed all but one of the delinquent returns the day
before the hearing, and filed the remaining delinquent return the day after the hearing. She found that the
failure to file was not due to dishonesty or desire to escape payment, but rather to procrastination and
disorganization. In addition, based on the individual’s statement that he intended to remain current in his
tax return obligations, and the corrective action he took, she determined that the Criterion L security
concerns had been resolved. Personnel Security Hearing (Case No. VSO-0300), 27 DOE at 86,022-23.

II. Statement of Issues and Response

In its Statement of Issues, the OSS does not agree with the conclusion of the Hearing Officer that the
individual’s filing of the delinquent returns resolves the security concerns at issue here. The OSS points
out that the individual stated in a September 1996 Personnel Security Interview (September 1996 PSI) that
he would file several delinquent returns, and that the individual gave no satisfactory excuse for failing to
keep that promise. OSS asserts that this constitutes a violation of a promise upon which DOE relied to
favorably resolve an issue of access authorization eligibility, as set forth in Criterion L. Based on these
considerations, the OSS contends that the individual has not mitigated the Criterion L security concerns.

In his response to the Statement of Issues, the individual points out many passages in the Hearing Officer
Opinion that were strongly in the individual’s favor. The individual points out that since all delinquent
returns have been filed, there is no concern that he may be subject to coercion, pressure or duress, as set
forth in Criterion L. The individual maintains, as he did at the hearing, that he testified that he did not
know that he was required to file tax returns even if he owed no taxes. He contends that he has been
honest with the DOE. Accordingly, the individual maintains that I should sustain the Hearing Officer’s
determination.

III. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

Because the Hearing Officer is in the best position to assess the demeanor and credibility of witnesses, as
well as accord appropriate weight to be given to their testimony, absent some error, I will not supplant my
judgment for that of the Hearing Officer in such matters. Personnel Security Review (Case No. VSA-
0084), 26 DOE ¶ 83,004 (1996), aff’d (OSA December 31, 1996).

As a general rule, I therefore do not set aside findings of fact in these types of cases unless they are clearly
erroneous, giving due regard to the fact that the trier of fact is in the best position to judge the credibility
of witnesses. Compare, Pullman-Standard v. Swint, 456 U.S. 273 (1982) (Pullman) with Amadeo v. Zant,
486 U.S. 214, 223 (1988) (Amadeo), quoting Federal Rule of Civil Procedure 52(a). See also Helen
Gaidine Oglesbee v. Westinghouse Hanford Company, 25 DOE ¶ 87,501 (1995). Findings not supported
by substantial evidence are taken to be clearly erroneous. Freeport Sulphur Co. v. S/S Hermosa, 526 F.2d
300 (5th cir. 1976). Substantial evidence means “such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion.” Pierce v. Underwood, 487 U.S. 552 (1988). A finding is considered
clearly erroneous when although there is evidence to support it, the reviewing court on the entire evidence
is left with the definite and firm conviction that a mistake has been committed. U.S. v. United States
Gypsum Co., 333 U.S. 364, 395 (1948).
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IV. Analysis

In the present case, I recognize that the Hearing Officer was conscientious in her review of the witnesses’
testimony and considered their demeanor and credibility. I cannot overemphasize the importance of this
evaluation in the overall administrative review process. In consequence, I am ordinarily quite reluctant to
overrule such judgments. However, Section 710.28(d) requires me to consider whether I believe that
continuing the access authorization of an individual will be clearly consistent with the national interest. In
this case, for the reasons discussed below, I find that the Hearing Officer erred.

As discussed above, the Hearing Officer gave the following reasons for finding that the individual had
resolved the security concerns regarding his honesty, reliability and trustworthiness. She found that his
failure to file his tax returns was a result of procrastination, rather than dishonesty. She concluded that he
had re-established reliability by filing the delinquent returns. She also determined that in admitting on
several occasions that he had “no excuse” for failing to file, the individual was candid. She found credible
his testimony that he did not know he had to file a tax return if he expected to receive a refund. As
discussed below, I do not believe that there is substantial evidence for these findings.

As an initial matter, the Hearing Officer’s determination that this individual is a procrastinator understates
the seriousness of his non-compliance, and does not resolve the DOE’s Criterion L concern regarding his
reliability. In the September 1996 PSI, he stated that he intended to file tax returns in the future.
Transcript of September 12, 1996 Personnel Security Interview (September 1996 PSI Tr.) at 51. The
individual also represented to the DOE that he would file the delinquent returns. In a May 10, 1999
Personnel Security Interview he indicated that he would file his returns for 1995 and 1996 in that very
month. Transcript of May 10, 1999 Personnel Security Interview (May 1999 PSI Tr.) at 18-19. As stated
above, the individual did not actually file any of the returns in question here until the day before the
hearing, nine months after the May 1999 PSI. He did not complete filing of all delinquent returns until the
day after the hearing. If disorganization were the cause for his failure to file timely returns, as found by the
Hearing Officer, I do not necessarily find this reassuring, nor does it instill confidence in me about his
reliability. There comes a point where disorganization in one’s affairs becomes dangerous to the point of
being reckless. It can also indicate indifference to the consequences of one’s behavior. Here, not only did
the individual fail to meet his legal obligations for an extended period, he did not follow through on his
representations made during the PSIs that he would file the returns. I am therefore not persuaded that the
individual has demonstrated that he can be counted on to keep his word. Moreover, I find that his
procrastination in and of itself presents unresolved security concerns with respect to his reliability.

The Hearing Officer was impressed by the individual’s candor. In this regard she pointed out that he
readily admitted that he had “no excuse” for failing to file his tax returns. Personnel Security Hearing
(Case No. VSO-0300), 27 DOE at 86,022. The individual repeatedly offered this response at the hearing
and during the PSIs, when asked for an explanation of why he failed to file his tax returns. E.g., Transcript
of Personnel Security Hearing (Tr.) at 16; May 1999 PSI Tr. at 17; September 1996 PSI Tr. at 31.

However, at the Hearing, the individual offered an additional rationale for failing to file his returns. He
stated that he did not know until three months before the hearing that he was required to file returns, even
if he was supposed to receive a refund. Tr. at 67, 78. This justification is not entirely consistent with the
individual’s earlier assertions at the hearing and in the two PSIs that he had no excuse, and that he was
just a procrastinator. The completely new rationale for the delinquency is therefore suspect, and the
individual did not resolve that apparent inconsistency.

In fact, upon close scrutiny of the record in this case, I find that the inconsistency reflects a more serious
underlying problem. In the September 1996 PSI, the following dialogue took place:

Q: How come you didn’t file all these years?
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A: I just didn’t file, no excuse.

Q: Did you think you owed . . .

A: No. . .they owe me. . . .

Q: But you know you’re supposed to file, right?

A: Yes.

September 1996 PSI Tr. at 31-32.

It is clear from this interchange that the individual knew several years ago he was supposed to file tax
returns, even if a refund was due. This evidence raises additional questions about this individual’s candor
at the hearing, and the truthfulness of the Response he filed in connection with the instant review. I find
that the inconsistency creates a further security concern under Criterion L.

In sum, this individual failed to file his tax returns over a period of many years. This is unquestionably a
“pattern of financial irresponsibility,” which Criterion L specifies can be “unusual conduct. . . tend[ing] to
show that the individual is not honest, reliable or trustworthy. . . .” 10 C.F.R. § 708.8(l). He failed to
follow through on his representations to the DOE that he intended to file those returns. Even as of the date
of the hearing, he was not completely candid regarding why he failed to file. Although this individual has
now filed the delinquent returns, I do not find this action alone to be sufficient to resolve the security
concerns in this case. The individual certainly has not demonstrated a sustained period of reliability and
candor from which I am able to conclude that the Criterion L security concerns have been resolved. See
Personnel Security Review (VSA-0287), 27 DOE ¶ 83,024 (2000), aff’d (OSA June 5, 2000).
Accordingly, I will not recommend that his access authorization be restored.

V. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party.

In the event of an adverse determination the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: August 30, 2000
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(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. §710.5.
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July 12, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: May 25, 2000

Case Number: VSA-0309

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXXXXXXX
(the individual) concerning his eligibility for access authorization (1) under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or Special Nuclear Material." As
discussed below, after carefully considering the record before me in light of the relevant regulations, I
recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0309), 27 DOE ¶ 82,843 (2000). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Operations Office learned of certain derogatory information about this individual, which caused it
to suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8(j) (Criterion (J). That Criterion refers to
information that an individual has been or is a user of alcohol habitually to excess, or has been diagnosed
by a board-certified psychiatrist, or other licensed physician or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse. In this regard, the Notification Letter contends that the
individual: (i) acknowledged three alcohol-related arrests, two in the previous seven years, (2) continues to
consume alcohol; and (3) was diagnosed by a DOE consultant psychiatrist as suffering from alcohol abuse.

A hearing was convened by an Office of Hearings and Appeals Hearing Officer in order to allow the
individual to resolve the doubt regarding his continued eligibility for access authorization. At the hearing,
the DOE Operations Office presented the testimony of two witnesses, the DOE consultant psychiatrist
(DOE psychiatrist), and a DOE personnel security specialist. The individual testified and called as
witnesses his supervisor, his substance abuse therapist, his psychologist and two co-workers.
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II. Opinion of the Hearing Officer

The Hearing Officer did not recommend the restoration of the individual’s access authorization. She noted
that the individual had several incidents of driving while intoxicated or under the influence of alcohol.
These occurred in 1982, 1992 and 1998. She stated that after the last incident, the individual signed a
recovery agreement in connection with his employer’s Employee Assistance Program (EAP) that mandated
one year of abstinence from alcohol. The Hearing Officer stated that two months after signing the
agreement, the individual admitted to his EAP counselor that he had consumed one or two beers on one
weekend. Furthermore, the Hearing Officer noted that in connection with the 1998 charge of driving under
the influence of alcohol, the individual pled guilty to a lesser charge of alcohol-related reckless driving
and received a suspended sentence, a fine and 12 months probation. As the Hearing Officer stated, the
probation provided that the individual must not have any similar offense or operate a motor vehicle while
using an intoxicant. 27 DOE at 86,038. However, the Hearing Officer noted that within that one-year
period, the individual did use alcohol and then operate a motor vehicle. Id. at 86,040.

The Hearing Officer also pointed out that the DOE psychiatrist considered the individual to be an alcohol
abuser. She noted that the psychiatrist also believed that given the individual’s prior denial that he had an
alcohol problem and his resistance to treatment, he would need to complete a 12-month outpatient
program. Id. at 86,039.

After reviewing the testimony at the hearing, the Hearing Officer stated that the individual had made
considerable progress through participation in a treatment program. She also noted that he attends
alcoholics anonymous meetings, and meets with private therapists. She further found that the individual
began to abstain from alcohol in August 1999. Id. at 86,040. (2)

Overall, however, the Hearing Officer concluded that the individual was not rehabilitated or reformed from
his alcohol abuse. She pointed out in particular that he had broken two agreements related to his alcohol
use: the EAP recovery agreement and the court mandated probation. She further noted that the individual
had been abstinent only seven months, and that the DOE psychiatrist had recommended an abstinence
period of one year. Id. at 86,041.

Based on these factors, the Hearing Officer found that the individual had failed to mitigate the Criterion J
security concerns.

III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement setting forth three issues on which he
wants me to focus in the review phase of this proceeding. First, he asks me to review whether his recovery
agreement with his employer required six or twelve months of abstinence. Second, he asks me to review
the terms of the 12-month probation imposed upon him in connection with his plea of guilty to charges of
alcohol related reckless driving and driving with an open container of alcohol. Third, he asks me to
consider his continuing rehabilitation efforts beyond abstinence. In addition, I will review a letter
submitted by a co- worker of the individual, supporting restoration of the individual’s access
authorization. The Office of Safeguards and Security has indicated that it has no additional information to
submit in this case.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
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adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996). As discussed below, I see no errors of any kind
in the Hearing Officer’s analysis or in her overall conclusion.

V. Analysis

As stated above, one of the concerns cited by the Hearing Officer in her Opinion was that the individual
had disregarded a July 1998 agreement reached under his employer’s Employee Assistance Program, in
which he promised to refrain from all alcohol use for a period of one year.(3) Although the agreement
clearly provides that the duration of the abstinence period is one year, the individual disputes this in his
Statement of Issues. In support of his position, the individual has submitted a document from his EAP
counselor, indicating that the July 1998 agreement was in fact intended to be for a six-month period. The
counselor states that he inadvertently failed to make the change in the standard 12-month language to
reflect the six-month agreement that he intended for this individual.

This clarification does not, however, resolve the concern identified by the Hearing Officer, which was that
the individual has a history of breaking agreements associated with his alcohol use. The individual
admittedly used alcohol within two months of signing the agreement. Transcript of Personnel Security
Hearing (Tr.) at 175-76. Whether the agreement was to last for six months or twelve months is thus
irrelevant. The Hearing Officer’s conclusion that the individual violated the terms of his recovery
agreement was correct, and the concern that arises from that violation has not yet been resolved.

The Hearing Officer also found that the individual violated the terms of probation imposed upon him in
connection with a plea of guilty in connection with an arrest for Driving Under the Influence (DUI). In
this regard, the Hearing Officer cited the fact that the individual violated the probation by admittedly using
alcohol and then driving.

In the Statement of Issues the individual contends that this conclusion is incorrect. He argues that he did
not violate the terms of his probation merely by drinking and driving. In support, the individual submitted
a statement from the attorney who represented him in the court proceeding involving the DUI charge, in
which she contends that the probation agreement specifies that the individual was not to repeat the same or
similar offense within a one year period. She further indicates that the probation ordered the individual not
to drink any alcoholic beverage while operating a motor vehicle or while a passenger in a motor vehicle.
The attorney concludes that under the terms of the probation the individual did not violate the terms of the
probation by having an alcoholic drink and then driving, “unless he was subsequently stopped and charged
with being incapable of safely operating a vehicle. To my knowledge, such an event never took place.”

The attorney’s argument is fatuous. A key purpose of the limitations set out in the probation document
was to deter the individual from engaging in the wrongful behavior, not merely to ensure that he was not
apprehended at it. The attorney’s formalistic explication certainly does not convince me that the individual
did not violate the terms of his probation.

If the individual did drive while intoxicated, he violated the probation agreement, whether or not he was
actually arrested and charged. The individual admittedly had some amount of alcohol and then proceeded
to operate a motor vehicle. Tr. at 194. He has presented no supporting evidence as to the amount of the
alcohol he used. I cannot find that he was not intoxicated or impaired when he drove the vehicle after
admittedly using alcohol.

In any event, in view of his persistent problems with alcohol, this individual certainly used very poor
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judgment in having any alcohol at all prior to driving a motor vehicle. Even if he was not in actual
violation of the probation agreement by driving while intoxicated, he violated the spirit of that agreement
by drinking and driving. Accordingly, even if the individual did not technically violate the terms of his
probation, the security concern regarding his use of alcohol is not necessarily alleviated.

Finally, the individual asks me to review the steps he has taken since the hearing to rehabilitate himself
from his alcohol problems. In this regard, he has submitted (i) a log showing weekly attendance at
Alcoholics Anonymous meetings for the period since November 1999; (ii) a list of dates since the
beginning of this year on which he met with a counselor from his out-patient program (9 meetings), his
EAP counselor (6 meetings), and his psychologist (3 meetings); and (iii) a summary of drug/alcohol
screenings showing negative results for each of the months from August of 1998 through May 2000.

These steps are all very admirable, and the individual has certainly made considerable progress towards
rehabilitation. Nevertheless, this evidence does not fully resolve the security concerns at issue here. First,
the individual has not provided any corroboration from close friends or relatives for his claim of continued
abstinence since the hearing date. It is by now well- established in these personnel security cases that
affected individuals are expected to provide such support if they wish to prevail in their claims that they
have refrained from alcohol use. E.g., Personnel Security Hearing (Case No. VSO-0219), 27 DOE ¶
82,779 (1998), aff’d (OSA February 4, 1999). This aspect of his showing of rehabilitation is therefore
incomplete.

Furthermore, the testimony of the experts in this case strongly supported a one-year period of abstinence
for this individual. Tr. at 32, 35, 141. At the time of the hearing, the individual had only been abstinent for
six and one-half months. At the time of the preparation of this Opinion, he has purportedly been abstinent
for a period of about 10 months. Accordingly, even if I were persuaded that the individual has been
abstinent as he asserts, a sufficient period of time has not yet passed for me to find that he has completed
the minimum period of abstinence necessary for rehabilitation in this case. (4)

As a final matter, a colleague of the individual submitted a letter attesting to his superior abilities and
performance. In addition, the colleague suggests that the individual’s willingness to take corrective action
regarding his alcohol-related problems demonstrates his desire to resolve the DOE’s concerns in this case.
The colleague also states that the suspension of the individual’s access authorization has had a negative
effect on classified and sensitive projects in which the individual was involved.

These assertions do not convince me that any change in the result in this case is warranted. First, the
quality of this individual’s performance is not a consideration here. This case involves a review of
whether the individual has resolved the security concerns raised by the DOE. As discussed above, I do not
believe that he has done so at this point. Second, although the individual has taken some important steps
towards rehabilitation, I do not believe that process is complete. Finally, it is not appropriate for me to
consider the effect that the loss of access authorization will have on the DOE program. 10 C.F.R. §
710.27(b).

As discussed above, I see no error by the Hearing Officer that would cause me to disturb the result in this
case. The purported errors raised by the individual involve trivial, irrelevant or immaterial matters.
Further, the individual has not convinced me that his rehabilitation efforts are yet complete. Accordingly, I
find that the Criterion J security concerns raised in this case have not been resolved.

VI. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).
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The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party.

In the event of an adverse determination the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: July 12, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)The individual testified that he had not used alcohol since August 18, 1999. Transcript of Personnel
Security Hearing at 183. I will use that date for purposes of calculating the time of abstinence in this case.

(3)A copy of the July 1998 agreement is set forth at DOE Exhibit 3 at Tab 3 of the record in Case No.
VSO-0309.

(4)In her Opinion, the Hearing Officer cited a case in which another Hearing Officer found that an
individual who had 11 months of abstinence at the time of the hearing would be permitted to supplement
the record after the hearing to establish the necessary 12 month period. Personnel Security Hearing (Case
No. VSO-0258), 27 DOE ¶ 82,806 (1999), aff’d OSA (August 12, 1999). The present case is different, in
that even at the time of this appeal, the individual has not yet completed the full 12 month period of
abstinence.

file:///cases/security/vso0258.htm
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: May 25, 2000

Case Number: VSA-0312

This determination considers a Request for Review and Statement of Issues filed by the Office of
Safeguards and Security (OSS) of the Department of Energy (DOE), concerning the eligibility of
XXXXXXXXXXXXXXXX(hereinafter “the individual”) to hold an access authorization. (1) The DOE
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0312), 27 DOE ¶ 82,846 (2000). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8 (l) (Criterion L).

Criterion L covers information that shows that an individual has engaged in unusual conduct or is subject
to circumstances which tend to show that he is not honest, reliable or trustworthy; or which furnishes
reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause
him to act contrary to the best interests of the national security. Such conduct includes a “violation of any
commitment or promise upon which DOE previously relied to favorably resolve an issue of access
authorization eligibility.” 10 C.F.R. § 710.8(l).

To support this charge, the Notification Letter stated that the individual had admitted on a 1999
Questionnaire for National Security Positions (QNSP) that he had used marijuana from November 1995 to
April 1996, while holding a DOE access authorization. The letter also states that he had received a citation
for marijuana possession in 1996, and paid a $150 fine for that infraction. The Notification Letter indicated
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that by using marijuana in 1996, the individual violated the drug certification that he signed in 1989, in
which he promised not to use illegal drugs while holding a DOE access authorization.

A hearing was convened by an Office of Hearings and Appeals (OHA) Hearing Officer in order to allow
the individual to resolve the doubt regarding his continued eligibility for access authorization. The DOE
Security Office presented the testimony of a DOE Personnel Security Specialist. The individual testified
on his own behalf and called as witnesses an Employee Assistance Program (EAP) counselor (EAP
counselor) and a physician who is the director of a substance abuse program (physician or doctor).

Based upon the testimony at the hearing and other evidence presented in this case, the Hearing Officer
issued an Opinion determining that the individual’s access authorization should be restored. In that
Opinion, the Hearing Officer first noted that in the past, the individual had used illegal drugs and had
provided false information to the agency regarding that use. She stated that in 1989, the DOE therefore
required the individual to sign a drug certification, before he was granted an access authorization.

The Hearing Officer next turned to the specific security concerns raised by the 1995 through 1996 drug
use. She described the evidence in the record as follows. In order to mitigate the concerns about his
reliability associated with the violation of the drug certification and the citation for marijuana possession,
the individual stated that he had used marijuana during the period from November 1995 through April
1996, when he was going through a period of depression. He stated that this depression was associated
with his father’s terminal illness and death. As a result of an April 1996 traffic stop during which he was
cited for possession of marijuana, the individual decided he was depressed, and sought assistance from the
EAP counselor. She found him to be depressed, and recommended that the individual seek medical and
psychiatric examinations. The individual went to see his primary care physician, who diagnosed him as
suffering from depression and prescribed the drug Prozac. The individual continued to take Prozac for the
full term of the prescription, six months, at which time he believed he had recovered from the depression.
In March of 1999, during a routine re-investigation of his access authorization, the individual indicated on
his QNSP that he had used marijuana within the previous five years and that he had been cited for
marijuana possession in connection with a traffic violation. He repeated these assertions in a Personnel
Security Interview. Based on this information raising a Criterion L concern, the DOE suspended the
individual’s access authorization. Personnel Security Hearing (Case No. VSO-0312), 27 DOE at 86,058-
59.

The Hearing Officer then considered testimony offered at the hearing. She discussed the testimony of the
Security Specialist, who stated that the DOE was concerned about the individual’s breaking his promise
regarding use of illegal drugs, his history of providing false information to the DOE, and his failure to
disclose the April 1996 citation. The Hearing Officer also reviewed the testimony of the physician. The
individual consulted the physician at the time of the hearing for the purpose of obtaining an evaluation by
a medical professional. The Hearing Officer pointed out that this witness stated that depression often
causes severe impairment. She also cited the physician as stating that the depression had caused the
individual to “basically lose sight of the security regulations that he had to follow.” Id. at 86,060. She
pointed to the physician’s testimony that the individual is no longer depressed, and that it was unlikely that
he would use marijuana in the future if he ever became depressed again, because the individual is now
aware of the appropriate treatment for depression. Id. at 86,059-60.

In her analysis, the Hearing Officer found that the individual is now trustworthy, and that it is unlikely that
he will use illegal drugs in the future. She stated that the doctor had testified that this individual’s
judgment was impaired by the depression associated with his father’s illness, but that he is no longer
depressed and his judgment is now sound. Based on this testimony, she concluded that the individual
mitigated the security concerns associated with the violation of his drug certification and that his access
authorization should be restored. Id. at 86,061.

II. Statement of Issues and Response
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In its Statement of Issues, the OSS contends that the Hearing Officer erred in finding that this individual’s
depression was so severe that he was unable to understand that his use of marijuana was illegal and
violated his promise to the DOE. The OSS also objects to the representation by the individual that he was
not obligated to report to a DOE security office either the citation for marijuana possession or his EAP
counseling. Based on these considerations, the OSS contends that the individual has not mitigated the
Criterion L security concerns.

In his response to the Statement of Issues, the individual states that the events in question happened more
than four years ago, and that he has been a reliable employee since that time. He continues to maintain that
he was not required to reveal the citation for marijuana possession or his EAP counseling. He reiterates
that his marijuana use was brought about by a medical condition which was diagnosed and treated, and
should therefore no longer be a concern to the DOE. He points out that the doctor testified that the risk of
his use of marijuana in the future is low. Accordingly, the individual argues that I should sustain the
Hearing Officer’s determination.

III. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996), aff’d (OSA December 31, 1996).

IV. Analysis

In the present case, I recognize that the Hearing Officer gave considerable thought to her review of the
witnesses’ testimony and considered their demeanor and credibility. I cannot overemphasize the
importance of this evaluation in the overall administrative review process. In consequence, I am ordinarily
quite reluctant to overrule such judgments. However, Section 710.28(d) requires me to consider whether I
believe that continuing the access authorization of an individual will be clearly consistent with the national
interest. In this case, for the reasons discussed below, I cannot find that it will be.

I emphasize that my intent here is not to review the Hearing Officer’s determination that the witnesses at
the hearing were credible. I do not find error with her assessment that they were truthful. However, I
believe that the testimony of the doctor was accorded undue weight. Ultimately, I find that there was
insufficient evidence on the circumstances of the individual’s mental state at the time of the admitted drug
use to permit a conclusion that his depression impaired his judgment to such a degree that it caused him to
violate his drug certification.

It is this individual’s testimony that depression triggered his drug use. However, the DOE’s specific
concern here is not the actual use of illegal drugs, or whether the individual needs rehabilitation from that
use. 27 DOE at 86,060 n. 7. See Tr. at 60. (2) The security concern identified in this case centers on the
individual’s reliability, which was put into question by the fact that he broke his promise to refrain from
illegal drug use. I must therefore be convinced not only by the individual’s claim that he turned to an
illegal drug to cure his depression, but also that this depression so impaired his judgment that he was
unable to recognize and keep his promise. I must further be convinced by the rationale he has raised for
failing to reveal in a timely manner information about his drug use, his drug-related citation, and his
counseling for depression.
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As is by now well-established in these personnel security cases, it is the obligation of the affected
individual to bring forth evidence to show that security concerns raised by the DOE are resolved. It is the
individual’s obligation to corroborate, through appropriate witnesses, his claims of mitigation of the
concerns. E.g., Personnel Security Hearing (Case No. VSO-0273), 27 DOE ¶ 82,814 (1999), aff’d
Personnel Security Review (Case No. VSA- 0273), 27 DOE 83,026 (1999), aff’d (OSA June 9, 2000).

In this case, the individual contends that he was not able to keep his promise to the DOE regarding future
drug use because of severe depression, caused by his father’s terminal illness and death. The central
question that I must therefore address here is whether the individual has brought forth sufficient
information to demonstrate that his judgment was so impaired by that depression that he was incapable of
following DOE rules regarding illegal drug use and was unable to keep his promise.

Aside from the individual’s own assertion, the record is thin at best on this point. The evidence is certainly
not sufficient to allow me to conclude that due to his depression the individual was no longer able to
understand the promise that he made and adhere to its tenets.

The Opinion cites the testimony of the physician as support for the determination that the individual’s
judgment was impaired by depression. I have carefully reviewed the doctor’s testimony on this issue and
note two instances in particular that might shed light on the physician’s thinking about the impact of
depression on the individual’s ability to adhere to security regulations. One of those exchanges took place
as follows:

Q [By the DOE counsel]: So . . . because of those symptoms [of depression] and the severity,
could it have impacted [the individual] to the degree that he basically lost sight of all these
security regulations that he had to follow?

A: I’m sure. Tr. at 162.

In this testimony, the doctor was actually indicating only that he was “sure” that depression “could have”
caused the individual to lose sight of the security regulations. His testimony was therefore only theoretical
and conjectural on this point. He did not confirm that the disease actually caused this individual to lose
sight of security regulations.

The doctor also stated, “based on what [the individual] told me, . . . I believe that as a result of the
depression his judgment was impaired.” Tr. at 157. This assertion, too, is carefully prefaced with the
caveat that it is based on the individual’s self- reporting to the doctor. Further, in this segment, the
physician did not state that the individual actually lost sight of the security regulations, but only that his
judgment was impaired. Thus, this testimony does not squarely support the individual’s position.

I have a further concern as to the overall soundness of the doctor’s views on the key issue here. This
physician only saw the individual for a single instance in January 2000, more than three years after the
individual’s depression had purportedly cleared. Thus, this witness’ opinion was based on the individual’s
self- reporting regarding his condition several years earlier. This witness had no knowledge about this
individual’s condition in 1996 that was derived from his own personal, expert observations. (3)

After considering the evidence given by the doctor in light of his limited direct experience with this
individual, I do not consider him to be highly qualified to make a persuasive judgment about how the
disease affected this individual in 1995-1996. I do not find that his testimony on this point is entitled to
significant weight in this case.

I do find the EAP counselor’s testimony to be quite useful, because she met with the individual very
shortly after his citation for marijuana possession. This was at the actual time when the individual claimed
to be depressed.
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This counselor testified that the individual was depressed. However, she did not state that this individual’s
judgment was impaired by his depression.

I believe that this witness, having observed the individual in 1996, had some direct knowledge about this
individual’s state of mind during the very period at issue here. I therefore find, in spite of the limitations
she placed on her own testimony, that this witness does provide convincing information indicating that the
individual was depressed. (4) However, as discussed above, that evidence, alone, does not support this
individual’s assertion that his poor judgment regarding adherence to security regulations was caused by his
depression.

I note also that the individual could have brought forward testimony of individuals who were familiar with
him at the time of his 1995-1996 depression, and could have offered further insight as to their impressions
of his mental state during that period. For example, the individual could have offered the testimony of his
wife, who seemingly had some knowledge of his mental condition. Tr. at 115. However, he specifically
refused to bring her forward as a witness, and suggested it was too painful to discuss. Id.

After according what I believe is the correct weight to the expert testimony offered as to the individual’s
mental state at the time of the drug use, I find that there is no persuasive evidence to support the
individual’s contention that his ability to follow security regulations was seriously impaired by depression.

There is another matter of considerable concern to me here. It involves the level of this individual’s
overall candor during the course of this proceeding. I must address the following rather serious denials
and rationalizations by the individual, which were offered as excuses for his failure to comply with
security reporting requirements.

First, as noted above, the OSS has expressed a concern that this individual failed to reveal in a timely
manner the citation for marijuana possession in 1996. That citation came about in connection with a traffic
stop for driving over the center line. The first time the individual disclosed that information to the DOE
was in the 1999 QNSP. Under DOE security rules, a holder of an access authorization is not required to
disclose to DOE Office of Safeguards and Security a traffic violation for which a fine of $250 or less was
imposed. The individual maintains that he was therefore not obligated to report this infraction because he
was arrested in connection with a traffic violation and fined only $150. Tr. 6-7; Individual’s Response at
1-2.

This is sophistry, and places the individual’s sincerity into question. DOE security rules clearly provide
that holders of access authorizations must report all arrests, criminal charges or detentions for any
violations of the law, other than traffic violations for which a fine of less that $250 was imposed.
Respondent’s Exh. 10, [DOE Operations Office] Security and Safety Awareness Handbook at 6. The
individual admittedly was cited for marijuana possession and fined $150 for that offense. Even though the
traffic stop itself was for a driving violation, the individual was also cited during the very same incident
for a serious violation of law, which he was indeed required to report. The technical distinction he
attempts to draw between his “arrest” for a traffic violation, and the “citation” for the marijuana
possession, which came after the arrest, has a hollow ring. In fact, the individual was ultimately detained
by a police officer for two reasons, unsafe driving and possession of an illegal drug. Any other
interpretation of this event and the concomitant DOE reporting requirement would be nonsensical.

The OSS has also raised a concern regarding the individual’s failure to reveal on the 1999 QNSP that he
sought counseling from the EAP. The individual maintains that he was not required to reveal the
counseling because EAP rules guarantee confidentiality. Tr. at 13. His reasoning is flawed. The EAP rules
envision that employees connected with that program will not disclose information given to them by
clients seeking assistance. However, in connection with a security investigation, this individual was
specifically asked if he had sought help involving mental health issues. In this context, the individual
himself was required to disclose the requested information. Rules regarding confidentiality that must be
maintained by EAP employees are irrelevant in this regard. The individual’s assertion to the contrary is



Case No. VSA-0312, 28 DOE ¶ 83,008 (OHA July 31, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vsa0312.htm[11/29/2012 1:31:26 PM]

not sufficient to overcome this rather clear requirement.

Moreover, I note that at the hearing the individual did not seem to be particularly forthcoming or honest
about the extent of his use of marijuana. While admitting that he used marijuana about 5 times a week for
a period of about seven months, he adamantly claims that this is “isolated” use, seemingly because it
happened within a discrete six-month period. Tr. at 94, 99, 100. This is disingenuous. The fact that this use
could be “confined” to a single period, does not mean that the usage pattern was “isolated.” This
individual used marijuana on multiple occasions over a number of months. His failure to acknowledge,
even at the hearing, that his level of marijuana was regular, and repeated over an extended period, suggests
to me a continuing lack of candor.

After reviewing these excuses and denials and giving them appropriate weight, I find that, even at the time
of the hearing itself, the individual did not exhibit the type of complete honesty and candor that is required
for a person seeking to establish reliability under Criterion L.

Finally, a relatively short period of time has passed since the individual revealed the violation of his
promise to the DOE, less than one year at the time of the hearing. I also note that the individual has a
history of marijuana use dating back more than 20 years, and a pattern of lies, failures to reveal and
personal denial about this use that continues even into the present. Given the relatively short time since he
revealed the most recent use to the DOE and the individual’s current attitude, which does not show
complete candor, I find that he has failed to demonstrate that the security concerns regarding his honesty,
reliability and truthfulness have been resolved. See Personnel Security Review (Case No. VSA-0289), 27
DOE ¶ 83,025, (aff’d OSA May 18, 2000).

After properly weighing and balancing all the relevant evidence, I find that the individual has failed to
mitigate the security concerns associated with his reliability and truthfulness.

V. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: July 31, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. §710.5.
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(2)These concerns would be covered under 10 C.F.R. § 708.8(k). (Criterion K). Criterion K refers to
information that an individual has used a controlled substance other than as prescribed by a physician.
This Criterion has not been raised in the instant case.

(3)The doctor did have a copy of the DOE’s exhibits in this case. He therefore had some documentary
evidence about this individual’s history. Tr. at 155.

(4)She qualified her entire opinion by stating that she only saw the individual on two occasions, and her
opinions were based on limited information. Tr. at 136. This does not cause us to bar her testimony in
these proceedings. We regularly consider the opinions of experts who meet for brief periods with
individuals seeking an access authorization, and we take this into account in giving weight to their
testimony. In fact, the physician’s evaluation in this case was made under similar circumstances.
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June 23, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:April 25, 2000

Case Number:VSA-0320

On April 25, 2000, XXXXXXXXXXXXX (hereinafter the individual) filed a Request for Review of a
Hearing Officer’s Opinion and a Statement of Issues concerning his eligibility to retain a Department of
Energy (DOE) access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”
The DOE office having responsibility for the individual’s place of employment previously suspended the
individual’s access authorization pursuant to the provisions of Part 710. At the individual’s request, an
Office of Hearings and Appeals Hearing Officer convened a hearing. On February 29, 2000, the Hearing
Officer issued an Opinion recommending that the Director of the DOE’s Office of Security Affairs not
restore the individual’s access authorization. Personnel Security Hearing (Case No. VSO-0320), 27 DOE
¶ 82,836 (2000). The individual filed his Request for Review of the Hearing Officer’s opinion and
Statement of Issues pursuant to 10 C.F.R. § 710.28. Finally, on May 15, 2000, the Director of the DOE’s
Office of Safeguards and Security notified me that his Office would not file a response to the Statement of
Issues. Accordingly, I closed the administrative record on May 22, 2000, and will now consider the
individual’s Statement of Issues.

I. Background

The facts leading to the suspension of the individual’s security clearance fall into two categories. First,
there are doubts concerning the individual’s honesty, reliability, and trustworthiness, which is derogatory
information as described at 10 C.F.R. § 710.8(f) (hereinafter Criterion F). According to a letter informing
the individual of these concerns and outlining the details of the allegations concerning Criterion F (the
Notification Letter), the individual “deliberately misrepresented, falsified, or omitted significant
information” from an Operations Office Arrest Report, a DOE personnel security interview, and an Office
of Personnel Management interview.

Second, the Notification Letter asserted that the individual engaged in unusual conduct or is subject to
circumstances tending to show that he is not honest, reliable or trustworthy; or which furnishes reason to
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believe that he may be subject to pressure, coercion, exploitation, or duress that may cause him to act
contrary to the best interests of the national security. See 10 C.F.R. § 710.8 (l) (hereinafter Criterion L).
Specifically, the Notification Letter stated the following about the individual:

You were observed in Wal-Mart opening a [videocassette recorder (VCR)] box and placing a
pink security return label from a pack of shower curtains that you had in your pocket on the
VCR box, walking through an empty register, and exiting Wal- Mart. When you were
confronted by Wal-Mart security outside the store, you ran. You were convicted of Petit
Larceny in February 1999.

Notification Letter at 2.

The individual has consistently maintained that he never intended to illegally remove a VCR from the
Wal-Mart. In a “Report of Charge or Arrest” that he submitted to the DOE following the incident, the
individual stated that he had been charged with “possession of merchandise from Wal- mart that had not
been paid for” and offered the following account of this incident.

I was at Wal-Mart looking for a video game for my son that he wanted Santa to bring him. At
this time someone that I recognized came up to speak to me. We talked for a second. Then I
told him what I was doing. They didn’t have the game I was looking for so I told him I was
going over to Sam’s Dept. Store to look for it, which is next door to Wal-Mart. He asked if he
could ride with me over there. But he had to use the restroom first and asked if I could hold
his merchandise [the VCR in question] while he used the restroom. He told me he would meet
me outside on the sidewalk. I said OK. When I went outside to wait on him, a store employee
came [up to me] and asked me if I had a receipt, which I didn’t because [the VCR] wasn’t
mine. [The person who handed the individual the VCR] never showed up again. This is how I
was charged with this. I later found out that this is one of the oldest tricks in the book. And
that the same tactic has been used all over [the individual’s hometown] over the Holidays in
other stores. . . .

“Report of Charge or Arrest” identified as “DOE Exhibit No. 1". On March 10, 1999, the individual
submitted a second “Report of Charge or Arrest” to the DOE in which he indicated that he had appeared
in Court concerning this incident, that the Court had fined him $300 and an additional $50 in court costs,
and that the Court had made the following disposition: “charges pending for (3 years) reduced to petty
larceny.” See DOE Exhibit No. 2. According to counsel for DOE Security, the court records indicate that
he was found guilty of “petty larceny” and given a jail sentence of ninety days, which was suspended for
three years. Hearing Tr. at 14.

At his March 22, 1999 PSI, the individual was questioned concerning this incident. He was able to provide
very little information concerning the person who allegedly handed him the VCR.

Q: His name?

A: His last name is XXXXXX. I don’t know his first name.

Q: Where does he live?

A: He lives around this area.

Q: Where do you know him from?
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A: I’ve just known him from being in [the individual’s hometown] for years. I don’t know. I
don’t know if I went to school with him, or what. But I know him. Just know him by his face,
and being around.

PSI Transcript at 9. The individual also indicated that he believed that he and Mr. XXXXXX played
basketball together a couple of times. Id. at 27. The individual told the interviewer that Mr. XXXX stated
that he “was going to return [the VCR], but the return line is too long.” Id. at 11. According to the
individual, he then asked the individual if he could hold on to the VCR while he went to the restroom and
the individual agreed to do so. The individual then stated that “I proceeded to look around [the store] a few
more minutes. And then I told him I’d meet him on the sidewalk.” Id. Outside of the Wal-Mart, the
individual stated that he was approached by a store employee who asked him if he had a receipt for the
VCR. When he answered no, the employee asked him to go back into the store. The individual then stated
that he “panicked,” and proceeded to put down the VCR and run away.

Q: Did you run?

A: Yeah.

Q: Did [the store employee] shout? Ordering you to stop?

A: He said “Hey,” for a second. Or something. He said something. Yeah.

Q: What did he say? Tell me specifically what he said?

A: I can’t remember. I was . . . He just said, “Hey.” Or, he might have said stop. I’m not sure
exactly what he said.

Q: And you ran?

A: And I ran. Yes.

Q: Where did you run to?

A: I ran to the other side of the store. The street on the other side of the store. I ran there. And
I stayed there for a while.

Id. at 14. The individual then stated that he saw a police officer driving up the street, and voluntarily
approached him in order to explain his situation. “I came to [the policeman] voluntarily, and hopped in his
car. He didn’t have to put handcuffs on me. He didn’t arrest me or anything.” Id. The individual stated that
he then returned to the store with the police officer. Id. at 28.

In the course of investigating this incident, DOE Security obtained the incident report filled out by the
police officer. The report reads as follows:

Complainant [the Wal-Mart Loss Prevention Officer] states suspect was pushing basket in
store with VCR. Took VCR from basket and walked out of store. Complainant stopped
suspect outside front door. Suspect began to walk back into store with Complainant. Suspect
set VCR down and ran from scene southbound and was not apprehended. Suspect is not
known to Complainant. Suspect was located on [street name] and name obtained for store
prosecution and warrant will be obtained by Complainant.

DOE Security Exhibit No. 4. The report placed the value of the VCR at $160. Id.
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At the hearing in this matter, counsel for DOE Security presented the testimony of the Wal-Mart Loss
Prevention Officer (the LP Officer). In certain crucial respects, the account the LP Officer presented
differed substantially from the account of the incident that the individual provided to DOE Security. The
LP Officer testified that he first saw the individual at the Wal-Mart in the “main action aisle in
electronics.” Hearing Tr. at 19. He stated that he then observed the following:

I observed [the Individual] pushing an empty shopping cart. He stopped off at electronics
where he selected a VCR from the green steel rack, and placed it in the shopping cart. He then
went down towards hardware where he entered the hardware aisle. He retrieved a package
from [his] inside jacket. Later, it was found to be a package of shower hooks.

He took a pink sticker off of it and placed it on the VCR box. He then tore open the VCR box.
He picked the VCR box up, had it under his left arm, and proceeded to the front of the store
where he exited without paying for it.

Id. The LP Officer testified that these pink stickers are issued to Wal-Mart customers who bring purchased
items back into the store, so that the customers can carry the items back to the Wal-Mart courtesy desk for
a refund. Id. at 25. The LP Officer also testified that he did not see the individual with any other person at
any time after he first observed the individual wheeling an empty shopping cart up the main aisle of the
store. Id. at 21. He described his confrontation with the individual outside the store as follows:

I stepped in front of him and spoke to him. His reply was that he had a return, sir. He said, “I
have a return, sir.” And he started backing up. He said that three times. He then laid the VCR
into a shopping cart that was there at the front sidewalk and started to run.

Id. The LP Officer stated that he chased the individual in the direction of the neighboring Sam’s Club and
into woods for approximately fifty feet, when the LP Officer stepped on a rock and twisted his ankle. He
stated that he then returned to the store and was in the process of filing an incident report with a police
officer when they received a call that the subject had come out of the woods. The LP Officer stated that he
and the police officer then rode over to the area, spotted the individual, and that the police officer then
spoke to the individual.

[The police officer] just had a conversation with him outside the car. [The individual] I.D.’d
himself, told him that he was running because he was scared because his friend had handed
him the VCR. He went outside to wait on him, I approached [the individual], he just got
scared and ran.

Id. at 27. The LP Officer confirmed the individual’s account that he then got into the police car and
returned to the Wal-Mart. Id. at 28.

At the hearing, the individual continued to maintain that his acquaintance Mr. XXXXX handed him an
open box containing a VCR and asked him to hold onto it. Id. at 122. The individual testified that he then
placed the VCR in an empty shopping cart that happened to be nearby. Id. at 127. He stated that he did not
pay attention to whether there was a pink return slip on the box. Id. at 122. He acknowledged taking the
VCR to another aisle of the store before attempting to exit the Wal- Mart, stating that he “was trying to
kill a few minutes in the store waiting on [Mr. XXXXX] to come on.” Id. at 105.

These actions and the individual’s statements regarding his actions formed the basis for the Criterion F
and Criterion L security concerns. Upon learning of these security concerns, the DOE office suspended the
individual’s access authorization. The DOE office followed this access authorization suspension with its
issuance to the individual of the Notification Letter.
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II. The Hearing Officer’s Opinion and Testimony at the Hearing

Based on the individual’s conduct that resulted in a charge against him of petit larceny, the Hearing
Officer found that the DOE office properly invoked Criterion F and Criterion L in suspending the
individual’s access authorization. In rendering his opinion, the Hearing Officer considered several possible
mitigating factors. However, the Hearing Officer ultimately determined that the individual did not
sufficiently corroborate his version of the events surrounding the Wal-Mart incident, and thus did not
mitigate the security concern concerning his conviction for petit larceny at the Wal-Mart. Furthermore,
since the Hearing Officer found it difficult to conclude that inaccuracies in the individual’s explanation of
the incident were not deliberate, the Hearing Officer found that the individual failed to establish that he
did not intend to misrepresent the facts concerning the Wal-Mart incident and the subsequent petit larceny
judgment.

In summary, the Hearing Officer found significant derogatory information in the possession of the DOE
that raised serious concerns under Criterion F and Criterion L as to the eligibility of the individual for
access authorization. In addition, since the Hearing Officer found that the individual failed to bring forth
sufficient evidence to mitigate these security concerns, he determined that he was unable to conclude that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, the Hearing Officer recommended that
the DOE not restore the individual’s access authorization.

III. Analysis

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). This standard implies that there is a strong presumption against the granting or
restoring of a security clearance. See Dep't of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent
with the national interest" standard for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance). As discussed below, after reviewing the record in this case, I cannot conclude that restoring the
access authorization of the individual would be clearly consistent with the national interest.

Generally, I will not set aside findings of fact made by a hearing officer in these types of cases unless they
are clearly erroneous. See Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512
(1995). In rendering findings of fact, a hearing officer considers the demeanor and credibility of witnesses,
and the appropriate weight given to their testimony and other evidence. Therefore, I will not ordinarily
supplant my judgment for that of a hearing officer in such matters.

In his Statement of Issues, the individual challenges the Hearing Officer's administrative actions and also
his factual findings because he believes that the Hearing Officer overlooked or did not seriously consider
certain facts. For the reasons presented below, I find that the individual has not demonstrated any error in
the Hearing Officer’s findings.

The individual states that the Hearing Officer failed to make certain that the individual received the
opinion by certified mail with a signed return receipt “in the time period given to [the Hearing Officer].”
He elaborates that, although the opinion was dated February 29, 2000, the envelope containing the opinion
was postmarked with the date March 21, 2000. Moreover, the individual asserts that he asked the Hearing
Officer to send the opinion using certified mail, but the opinion was sent through regular mail.

file:///cases/security/vsa0049.htm
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First, and most important, I note that the regulatory clock on filing a Request for Review of the Hearing
Officer’s opinion does not begin running until the individual’s receipt of the opinion. See 10 C.F.R.
§710.28(a). Thus, the delay in the individual’s receipt of the opinion after its issuance did not adversely
affect him in this respect. He still had the full time allowed under the regulations to file his Request for
Review. Since the individual has not made any showing that he has been prejudiced by the circumstances
surrounding his receipt of the opinion, I do not find any merit to this portion of the individual’s Statement
of Issues.

However, in the interest of conducting a full investigation into this matter, I have reviewed the
administrative record to make certain that the individual received the opinion in the quickest and most
efficient means possible. The administrative record supports the individual’s statement that he did not
receive the Hearing Officer’s opinion in due course after it was issued. Instead, he called the Hearing
Officer to inform him that he had not received the opinion, nearly three weeks after the date the Hearing
Officer issued the opinion. Upon this notification from the individual that he had not received the opinion
the Hearing Officer sent using certified mail, the Hearing Officer sent the opinion to the individual a
second time, on this occasion using regular mail. The administrative record shows that the Hearing Officer
mailed the opinion using regular mail only after it became apparent that the certified mail delivery was
unsuccessful. See March 20, 2000 Record of Telephone Conversation between the individual and the
Hearing Officer. I find that once the Hearing Officer received notification that the individual had not
received the opinion, he acted quickly to rectify the situation. Since he was not aware of a delivery
problem until the individual notified him that a problem existed, I do not find that the Hearing Officer
could reasonably have done anything more to expedite its delivery.(1)

The individual also makes several arguments questioning the credibility of a DOE eye witness who
testified at the hearing. Specifically, the individual contends that since the LP Officer “has a sight problem
in one eye,” his testimony “might” not have been accurate. He also states that the LP Officer admitted
during the hearing that he began watching the individual at a time after the individual entered the Wal-
Mart and did not see the individual the entire time he was in the store. Thus, the individual argues that the
LP Officer is unable to attest to whom the individual spoke in the Wal-Mart. Finally, the individual states
that the LP Officer presented testimony that he and the individual were in court together twice. The
individual contends that they appeared in court together only once. He argues that since the LP Officer is
confused about this fact, this witness’s testimony regarding the Wal-Mart incident should have no
credibility.

As stated above, generally, I will not set aside findings of fact made by a hearing officer in these types of
cases unless they are clearly erroneous. With this standard of review in mind, I note that the individual has
presented no evidence to support his allegation that the LP Officer has a “sight problem.” After carefully
reviewing the administrative record in this case, I believe the Hearing Officer's opinion reflects the fact
that he observed the demeanor and credibility of the witnesses and reviewed all of the available evidence.
Following this review, the Hearing Officer made a factual determination that the course of events
transpired as the LP Officer saw and described. I find the individual’s unsupported allegation, that the LP
Officer suffers from a “sight problem” and that this “might” mean his testimony was inaccurate, to be
merely speculative. Without any additional credible evidence concerning the LP Officer’s alleged “sight
problem,” I cannot find that the Hearing Officer erred in his belief that the LP’s Officer’s testimony was
accurate.

Also, I find no merit to the individual’s remaining challenges concerning the LP Officer’s credibility. The
LP Officer testified that he followed the individual who was pushing an empty shopping cart, that he saw
the individual place a pink sticker on a VCR box that the individual subsequently tore open and placed in
his shopping cart, and that he saw the individual take the VCR from the store without paying for it.
Hearing Tr. at 19. In contrast, the individual continues to contend that the LP Officer did not see that
another person gave the individual the VCR to take out of the Wal-Mart. The individual’s statement and
the LP Officer’s statement cannot both be true. These conflicting accounts of the individual’s actions at
Wal-Mart forced the Hearing Officer to believe one and not the other. Ultimately, after reviewing the
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entire record, which included the fact that a court found the individual guilty of petit larceny, the Hearing
Officer did not believe the individual's explanation for his removal of the VCR from the Wal-Mart without
paying for it because it lacked corroboration and credibility. The individual’s credibility problem was
especially magnified when the Hearing Officer found the LP Officer’s contrary testimony credible. It did
not matter to the Hearing Officer that the LP Officer did not see the individual the entire time nor did he
see every person the individual might have spoken to in the Wal-Mart. That kind of intense observation is
unlikely given the circumstances. The Hearing Officer found convincing the LP Officer’s testimony
supported by other facts in the record that the individual committed petit larceny. Absent any additional
credible evidence to support a contrary view of this incident, I cannot find that the Hearing Officer erred
in his determination. Finally, I must note that even if the individual provided evidence proving that the LP
Officer did not testify accurately regarding the number of times they appeared in court together, this
misstatement of a minor fact would not be enough to discredit his entire testimony.

IV. Conclusion

As explained in the above discussion, the individual has not presented any evidence that would make me
believe his continued access authorization will not endanger the common defense and security. Therefore,
I cannot conclude that a restoration of the individual’s access authorization would be clearly consistent
with the national interest pursuant to 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual's access authorization based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual in writing of the final
determination, and provide a copy of the present opinion. The Director of the Office of Security Affairs
should provide copies of the correspondence to the Director, Office of Hearings and Appeals; the Manager
of the DOE office; DOE counsel; and any other interested party. In the event of an adverse determination,
the correspondence shall indicate findings by the Director, Office of Security Affairs, with respect to each
allegation contained in the Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 23, 2000

(1)I must also note that the individual’s objections to the fact that he did not receive the opinion
immediately after its issuance are based on a faulty premise. The individual relies on his belief that the
regulation contains a strict time limit concerning his receipt of the opinion after its issuance. He
misunderstands this portion of the regulation. There is no regulatory requirement that the individual must
receive the opinion within a certain amount of time following the issuance of the opinion, only a time
requirement concerning the Hearing Officer’s issuance of the opinion. Also, the regulation does not
require that the decision be sent through certified mail. The relevant portion of the regulation states the
following:

The Office of Hearings and Appeals shall issue (emphasis added) the opinion of the Hearing Officer
within 30 calendar days of the receipt of the hearing transcript by the Hearing Officer, or the closing of the
record, whichever is later, unless an extension is granted by the Director, Office of Hearings and Appeals.
Copies of the Hearing Officer’s opinion will be provided to the Office of Security Affairs, the Manager,
the individual concerned and his counsel or other representatives, DOE Counsel, and any other party
identified by the Hearing Officer. At that time, the individual shall also be notified of his right to request
further review of his case pursuant to §710.28.
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10 C.F.R. §710.27(e). Since the Hearing Officer issued his opinion on February 29, 2000, within 30
calendar days of February 1, 2000, the date that he received the hearing transcript, there is no question that
the Hearing Officer issued his opinion within the regulatory time limit.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

June 29, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: May 15, 2000

Case Number: VSA-0321

This determination considers a Request for Review and Statement of Issues filed by the Office of
Safeguards and Security (OSS) of the Department of Energy (DOE), concerning the eligibility of
XXXXXX(hereinafter “the individual”) to hold an access authorization. (1) The DOE regulations
governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0321), 27 DOE ¶ 82,842 (2000). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. §§ 710.8(k) and (l) (Criteria K and L).

Criterion K refers to information that an individual has used a controlled substance other than as
prescribed by a physician. According to the Notification Letter in this case, the individual admitted on a
1998 Questionnaire for National Security Positions (QNSP) that he had illegally used marijuana within the
previous seven years. During a follow-up Personnel Security Interview (PSI) he admitted that he used
marijuana while maintaining a security clearance from June 1993 through January 1998.

Criterion L covers information that shows that an individual has engaged in unusual conduct or is subject
to circumstances which tend to show that he is not honest, reliable or trustworthy; or which furnishes
reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause
him to act contrary to the best interests of the national security. 10 C.F.R. § 710.8(l). To support this
charge, the Notification Letter stated that the individual had admitted that he had used marijuana, knowing
that it was against the law.

A hearing was convened by an Office of Hearings and Appeals (OHA) Hearing Officer in order to allow

file:///persecc.htm#vso0321
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the individual to resolve the doubt regarding his continued eligibility for access authorization. The DOE
Security Office presented a DOE Personnel Security Specialist and called the individual. The individual
testified on his own behalf and called four witnesses: a clinical psychologist; two friends; and a colleague.

Based upon the testimony at the hearing and other evidence presented in this case, the Hearing Officer
issued an Opinion determining that the individual’s access authorization should be restored. In that
Opinion, the Hearing Officer noted that the individual stated that he had used marijuana six times over the
period June 1993 through January 1998. The Hearing Officer described the testimony of the psychologist
who stated that she had counseled the individual about relationship issues since 1994, and that no evidence
of a substance abuse problem had surfaced during her counseling. The Hearing Officer also cited the
psychologist’s testimony to the effect that she believed that the individual was telling her the truth about
what was happening in his life.

The Hearing Officer further referred to an evaluation report submitted by a physician who formulated a
diagnosis of “cannabis abuse, episodic, in full remission.” (2) This physician stated that he considered the
individual to be a “valid historian.” The Hearing Officer also found convincing the testimony of the
individual’s two friends who believed that illegal drug use is not a part of the individual’s life-style. The
Hearing Officer further pointed out that the individual had entered into an agreement with his employer
requiring him to submit to at least 12 random drug tests during the next 12 months. The Hearing Officer
believed that this process would help to ensure that the individual would remain drug-free in the future. In
addition, the Hearing Officer found that two years had passed since the individual’s last drug use. Based
on these findings and on the favorable testimony of the witnesses, the Hearing Officer concluded that the
individual had resolved DOE’s Criterion K security concerns.

The Hearing Officer further found that the individual had also resolved the Criterion L security concerns.
In this regard, the Hearing Officer pointed out that the individual had voluntarily admitted using marijuana
on his QNSP, and had also admitted that the usage was a serious mistake. He stated that since the
individual had reformed his behavior, he was not likely to use marijuana again in the future.

The Hearing Officer therefore concluded that the individual’s access authorization should be restored.

II. Statement of Issues and Response

In its Statement of Issues, the OSS contends that the Hearing Officer gave improper weight to the fact that
the individual self- reported his marijuana use. The OSS contends that the Hearing Officer did not fully
consider the fact that the individual used marijuana for five years before revealing it to the DOE. The OSS
was also not convinced by the individual’s statement of how he came to use marijuana for the first time.
OSS further contends that the individual has not adequately supported his version of the circumstances in
which he used marijuana, the amount of the usage, or his assertion that he stopped using the drug in 1998.
Based on these considerations, the OSS contends that the individual has not mitigated the Criteria K and L
security concerns.

In his response to the Statement of Issues, the individual points out many passages in the Hearing Officer
Opinion that were strongly in the individual’s favor. The individual contends that the OSS has failed to
identify any errors of fact or law in the Opinion that would warrant overturning that determination. The
individual further maintains that the OSS has misconstrued his testimony to make his marijuana use appear
more frequent than he stated. Accordingly, the individual argues that I should sustain the Hearing Officer’s
determination.

III. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
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security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996), aff’d (OSA December 31, 1996).

IV. Analysis

In the present case, I recognize that the Hearing Officer was conscientious in his review of the witnesses’
testimony and considered their demeanor and credibility. I cannot overemphasize the importance of this
evaluation in the overall administrative review process. In consequence, I am ordinarily quite reluctant to
overrule such judgments. However, Section 710.28(d) requires me to consider whether I believe that
continuing the access authorization of an individual will be clearly consistent with the national interest.

In this case, for the reasons discussed below, I find that the Hearing Officer erred. In his Opinion, the
Hearing Officer stated:

There is no evidence that the Individual’s marijuana use is any more extensive than he has
reported. There is, however, strong evidence that his marijuana use was sporadic and limited
to a relatively short period in the past.

Slip op. at 4.

After reviewing the entire record in this case, I find that, apart from the individual’s own assertions, there
is little if any evidence to support the finding of short term, sporadic use. While the individual’s own
testimony provides some evidence regarding usage, it is inherently suspect because it is in the individual’s
interest to minimize that use. Accordingly, without some corroboration, it is not convincing. E.g.,
Personnel Security Hearing (Case No. VSO-0273), 27 DOE ¶ 82,814 (1999), aff’d, Personnel Security
Review (Case No. VSA-0273), 27 DOE ¶ 83,026 (1999), aff’d (OSA June 9, 2000).

I emphasize that my intent here is not to review the Hearing Officer’s determination that the witnesses at
the hearing were credible. I do not find error with his assessment that they were truthful. However, I
believe that the Hearing Officer gave undue weight to the testimony of the psychologist, but did not fully
consider all aspects of her testimony. I find that the Hearing Officer inappropriately relied on the
evaluation letter of the physician. Further, I do not believe that the individual’s friends provided significant
testimony in this case. I also find that there was insufficient evidence on the circumstances of the
individual’s admitted drug use, and on whether he ceased using drugs in January 1998, as he testified. In
this regard, the individual failed to bring in his father and a neighbor, persons he identified as having some
direct knowledge of his marijuana use. He could also have brought forward his former wife, who might
have provided some information about this issue for the period prior to their separation. After according
what I consider to be appropriate weight to the testimony of the witnesses in this case, I find that the
individual’s access authorization should not be restored.

In reviewing the record in this case, I noted some important contentions raised by the individual that the
Hearing Officer did not mention in his opinion. The individual attempted to mitigate the seriousness of the
drug use by stating that (i) his first use was unwitting, by eating marijuana-laced cookies; (ii) he never
bought the substance, but that it was given to him in small amounts; (iii) he only used it twice a year, and
inhaled two puffs per use; (iv) he never used it for recreational purposes, but only to ease back pain; and
(v) he learned to control his back pain without marijuana, and therefore did not use it after January 1998,
when he revealed it to the DOE. Transcript of Personnel Security Hearing (Tr.) at 61-65, 79-80.
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These allegations, if true, might tend to reduce the seriousness of the drug use, because they suggest a lack
of intent with respect to the first use, followed by only minimal and very infrequent use, which was for the
purpose of controlling pain. Moreover, according to the individual he never made a purchase of the drug.

In these security proceedings, we expect that an affected individual will bring forward corroborating
evidence to support the position that the security concerns have been resolved. Personnel Security Review
(Case No. VSA-0139) 27 DOE ¶ 83,001 (1997), aff’d OSA (April 2, 1998). Thus, in cases involving use
of illegal drugs, we expect the individual to support a claim that the use was minimal, infrequent or
unknowing. E.g., Personnel Security Hearing (Case No. VSO-0116), 26 DOE ¶ 82,765 (1997), aff’d, OSA
(April 8, 1997).

In this case, the individual has never introduced any evidence to corroborate the asserted mitigating
circumstances. He has not brought forward any of the individuals who knew of the marijuana- laced
cookies, or those who allegedly gave him the small amounts of marijuana. He stated that he discussed with
a neighbor his use of marijuana to control back pain, and that they used some marijuana together for pain
management. Tr. at 86-87. However, he did not offer this person as a witness to provide corroboration.
The individual stated that he had discussed his marijuana use with his father, but did not call his father as
a witness to recount what the individual told him about the drug use. Tr. at 84, 86. Overall, the individual
has not offered any evidence to support any aspect of his version of his marijuana use. (3)

Similarly, there is no support for his claim that he has not used marijuana since January 1998. I note in this
regard that the individual agreed with his employer to submit to 12 random drug tests for a period of one
year. (4) However, this agreement was signed on February 3, 2000. Thus, the agreement, and any tests
performed pursuant to the agreement would not support the individual’s claim of a two-year period
beginning in 1998, in which he did not use marijuana.

A critical aspect of the individual’s case is that the use was minimal and for medicinal purposes only, that
he never purchased the drug, that it was given to him in small amounts and that there has been no use
since January 1998. I find that the Hearing Officer erred in not considering that no explicit, corroborative
evidence from knowledgeable witnesses was produced on these points.

The Hearing Officer relied instead on the testimony of the psychologist, the written evaluation of the
physician and the testimony of the individual’s two friends. I do not believe that the Hearing Officer
properly analyzed this evidence.

I have reviewed the psychologist’s testimony and found no evidence that resolves the Criteria K and L
security concerns at issue here. The psychologist testified that she did not believe the individual has a
substance abuse problem. She stated that this type of problem would have surfaced during the course of
his treatment. She testified that regular clients would be likely to give her a “cue” about drug use by
making remarks such as, “I was fuzzy because I smoked some dope.” Tr. at 11. She stated that the
individual never raised his drug use with her until he asked her to appear at the hearing. See generally Tr.
at 11-16.

I do not believe that this testimony provides serious support for the individual’s version of the
circumstances of his drug use. As an initial matter, the psychologist’s testimony addresses an irrelevancy,
an issue that is not the DOE’s concern. She indicates that she does not believe that the individual has a
“substance abuse problem.” However, the Criterion K issue to be resolved here relates to the
circumstances of the individual’s drug use: the frequency, extent and purpose of his use of marijuana, and
whether he is reformed.

The psychologist did not elucidate any of these points, nor did she have the expertise to do so. The
psychologist was specifically counseling the individual for relationship issues. She did not focus on
possible drug use, and presumably did not administer any tests to detect drug use. She was privy only to
what the individual was willing to tell her about this issue. She accepted at face value the individual’s
report that he used marijuana infrequently, but she had no independent knowledge to support her belief.
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Tr. at 17. I am simply not persuaded from her testimony that the psychologist would have been able to
discern regular, recreational use by this individual, if he intentionally concealed it from her. I find that
since the psychologist was familiar with this individual only in the context of relationship counseling, she
could offer no competent testimony on the overall circumstances of this individual’s drug use, or on
whether he had ceased using drugs in 1998, as he claimed. Her views on this individual’s drug use are not
grounded in any real knowledge, and should thus be accorded little weight.

Similarly, the physician’s written evaluation does not provide significant evidence on the issue at hand.
The physician diagnosed the individual with “cannabis abuse. . . in full remission,” and stated that the
individual was not “dependent” on marijuana. Drug dependence is not an issue here, nor is drug abuse. As
stated earlier, the issue here is the frequency, extent and purpose of this individual’s admitted marijuana
use, and when he ceased usage.

The physician’s views on these matters are unenlightened. He seems to accept that the individual first used
marijuana unsuspectingly, but he has no independent knowledge of this point. While the physician stated
in the evaluation that the individual appeared to be truthful, he also noted that his conclusions were “based
entirely on information available to me at the time of dictation, if the patient was not truthful, if he was
withholding significant information from me, then logically the conclusions are likely invalid.”

Since the physician had no in-depth knowledge of this individual, he necessarily had to rely on the
individual’s own version of events. Thus, the caveat that the physician offered was a red flag for these
purposes. It means we should accord weight to his opinion only to the extent we find the individual’s
account of his drug use is true. The individual could certainly have appeared truthful to the physician, but
without some independent knowledge of this individual’s history, the physician was not well-equipped to
offer a reliable opinion on this individual’s marijuana use. As stated above, in these security review
proceedings, an individual’s version of the events surrounding his drug use are inherently suspect and
must be corroborated if they are to carry any weight. Seeing no corroboration of the individual’s assertions
regarding his marijuana use, I find that the physician’s uninformed reliance on the individual’s truthfulness
weakens the value of his opinion.

Moreover, as I stated above, the physician did not appear as a witness at the hearing. Rather, his opinion
was only presented by means of the evaluation letter. Consequently, there was no opportunity to examine
or cross examine the physician regarding his views. I therefore find that the physician’s evaluation does
not materially help to mitigate the security concerns in this case.

I also find that the testimony of the individual’s friends sheds little light on the important issues in this
case. They did not socialize with the individual frequently at all. One witness testified that she and the
individual met approximately two or three times a month. Tr. at 94-95. The other witness indicated that he
was at the individual’s home about 40 times in eight years. Tr. at 52. Neither witness seemed to have any
real familiarity with this individual’s drug use, even though they shared other personal information. Tr. at
55, 68, 95. Under the circumstances, I categorize them as social acquaintances. They cannot provide any
insight into how extensive his actual drug use was, or the circumstances of that usage. They provided no
material information regarding the individual’s use of marijuana since January 1998. I am therefore not
convinced that this testimony is of any real significance with respect to the issues I have identified.

In sum, it is my judgment that the Hearing Officer in this case gave undue weight to the testimony of the
psychologist, and to that of the individual’s friends, as well as to the physician’s written evaluation. The
Hearing Officer failed to consider that the individual brought forward no witnesses to corroborate his
contentions regarding the circumstances of his marijuana use, and when he ceased using marijuana. E.g.,
Personnel Security Hearing (Case No. VSO-0139), 26 DOE ¶ 82,790 (1997), aff’d, Personnel Security
Review (Case No. VSA-0139), 27 DOE ¶ 83,001 (1997), aff’d (OSA April 2, 1998).

All in all, there is virtually no evidence other than the individual’s self-serving statements to support his
position here. Although the individual attempted to mitigate the seriousness of the charges by maintaining
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that he initially used the drug unwittingly, never purchased the drug, used it very infrequently for
medicinal purposes only, and has ceased using the drug since 1998, the individual never provided any
corroboration for these points. The risks associated with illegal drug use that were cited by the DOE office
remain unresolved. The individual has therefore failed to mitigate the seriousness of the charges brought
by the DOE Office.

V. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 29, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. §710.5.

(2)The report states that the physician evaluated the individual at the request of his employer’s Employee
Assistance Program. The psychologist discussed the evaluation during her testimony.

(3)The individual did submit some information to show that in 1996, he consulted a physician about back
problems.

(4)The individual did not submit the results of any tests performed under the agreement.
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June 13, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: May 5, 2000

Case Number: VSA-0327

This determination considers a Request for Review and Statement of Issues filed by
XXXXXXXXXXXXXXXX (hereinafter the individual) concerning his eligibility to hold an access
authorization. (1) The DOE regulations governing this matter are set forth at 10 C.F.R. Part 710, and are
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter of Special
Nuclear Material.”

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0327), 27 DOE ¶ 82,848 (2000). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8(f)(Criterion F) and § 710.8(l) (Criterion L).
Criterion F refers in relevant part to information that an individual has deliberately misrepresented,
falsified or omitted significant information from a Questionnaire for Sensitive Positions (QSP) or in a
Personnel Security Interview (PSI). Criterion L covers information that shows that an individual has
“engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interests of the national security.”
The security concerns were based on the fact that on March 5, 1990, and on June 26, 1996, the individual
signed QSPs in which he claimed he had been awarded a Ph.D. degree in March 1977. Further, in a PSI
conducted on December 17, 1991, the individual stated that he had a Ph.D. degree, even though he never
received the degree. The matter came to light in 1999, when the individual’s employer received an
anonymous fax alleging that the individual did not have a Ph.D. The individual’s employer referred the
matter to DOE security. The individual admitted in a second PSI held on September 17, 1999, that
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information he had provided was false or misleading.

A hearing was convened by an Office of Hearings and Appeals (OHA) Hearing Officer in order to allow
the individual to resolve the doubt concerning his continued eligibility for access authorization. The DOE
Counsel called two witnesses, a DOE security specialist and a DOE consultant psychiatrist who had
previously evaluated the individual at the request of the local DOE security office to determine whether
the individual had a mental condition that affected his judgment and reliability. The individual testified on
his own behalf, and called ten witnesses, all of whom had worked closely with him at the DOE facility.
The individual also submitted 38 letters from colleagues attesting to his good character, explaining his
importance to the DOE program, and supporting the restoration of his access authorization.

Based upon the testimony and written evidence submitted, the OHA Hearing Officer issued an Opinion
determining that the individual’s access authorization should not be restored. In the Opinion, the Hearing
Officer noted many facts that tended to mitigate the security concerns that were raised by the individual’s
falsification. The Hearing Officer pointed out that the Ph.D. degree was not a requirement for any of the
positions that the individual held with the DOE contractor. He attained the positions he held through stellar
performance in the work of the facility and through his leadership ability. The Hearing Officer noted that
the DOE psychiatrist found no evidence of a pattern of recurrent lying or dissembling or any mental
condition that caused a defect in the individual’s judgment. The Hearing Officer recognized that the
individual accepted full responsibility for his action, which he readily recognized as a mistake. The
Hearing Officer also noted the testimony and the letters of the individual’s colleagues as the most
laudatory of any he had ever heard during the course of his tenure as a DOE hearing officer, and cited
liberally from the hearing transcript to support this conclusion. These witnesses all testified to the
individual’s overall honesty, integrity, trustworthiness and superb performance on the job.

On the other hand, the Hearing Officer found that the individual’s falsification was serious and was more a
pattern of behavior than a singular mistake, since it occurred on the 1990 QSP, in the 1991 PSI and on the
1996 QSP. He also noted that the individual did not come forward voluntarily to DOE security and admit
the falsification, even though he could have done so at any time over a period of many years. The Hearing
Officer also stated that at the time of his determination, which was less than one year after the anonymous
fax revealed that the individual had lied to the DOE, he was not convinced that the individual had yet
earned back the right to be trusted by DOE security. Accordingly, the Hearing Officer determined that the
individual had not resolved the security concerned raised under Criteria F and L. He recommended that the
individual’s access authorization not be restored.

II. Statement of Issues and Response

In his Statement of Issues, the individual asks me to focus on the following factors: (A) the value of his
past contributions and potential future contributions to the DOE; (B) his outstanding record of dealing
with classified material during the 23 years in which he has held an access authorization; (C) the many
witnesses who testified as to his integrity and trustworthiness and the 38 letters from other individuals
who cited his reliability and superior performance; (D) a Ph.D. was not necessary for his career, and that
he had nothing to gain by having a Ph.D.; (E) the hearing officer’s citation to three cases that the
individual believes are inapplicable; (F) the hearing officer’s failure to give adequate consideration to the
fact that the security concerns regarding potential for coercion in this case have been eliminated; and (G)
the testimony of the individual’s secretary that she filled out the QSP that first set forth the false
information and that he signed it hastily in a hectic work environment.

The DOE Office of Safeguards and Security (OSS) filed a response to the statement of issues indicating
that it had no additional information to submit.

III. Standard of Review
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Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearing and Appeals is of the opinion that it will not endanger the common defense and security
and will be clearly consistent with the national interest to grant or continue access authorization to an
individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (VSA-0084), 26 DOE ¶ 83,004 (1996).

IV. Analysis

After fully reviewing the record in this case, I see no error in the Hearing Officer’s Opinion, or any other
reason to disturb his ultimate determination. I consider below each of the points raised in the individual’s
statement of issues.

A. Pursuant to Section 710.27(b), a Hearing Officer may not consider the possible impact of the loss of the
individual’s access authorization upon the DOE program. Therefore, the Hearing Officer in this case was
correct in his determination that this individual’s excellent performance is not appropriately given any
weight. I believe that I, too, am bound by this provision. I therefore cannot rely on this individual’s stellar
performance as a basis for restoring his access authorization. See Personnel Security Review (Case No.
VSA-0287), 27 DOE ¶ 83,0324 (2000), affirmed (OSA June 5, 2000).

B. I cannot find that the individual’s unblemished record of handling classified information should be
given any additional weight, or warrants a reversal of the Hearing Officer’s determination. If the
individual had caused a security breach, this would be an aggravating circumstance, and in and of itself
could be reason enough to revoke his access authorization. The fact that this individual has never allowed
a security violation to take place is, in my view, a neutral factor in this case. See Personnel Security
Hearing (Case No. VSO-0227), 27 DOE ¶ 82,798 (1999).

C. I find that the Hearing Officer exhaustively considered the oral testimony and written statements of
those persons who supported this individual and expressed high regard for his integrity and truthfulness. I
believe that he accorded them appropriate weight. In security cases involving falsification, we typically
look at the length of time of the ongoing falsehood, the time that has passed since the discovery of the
false statement and whether the falsification was a pattern or an isolated event. E.g., Personnel Security
Hearing (Case No. VSO-0289), 27 DOE ¶ 82,823 (1999), affirmed, 27 DOE ¶ 83,025 (OHA February 17,
2000), affirmed, (OSA June 18, 2000). If virtually all of these elements are resolved in the individual’s
favor, it might well be an important final consideration that the individual’s colleagues who knew him
well believed him overall to be trustworthy. However, I do not believe that in this case testimonials alone
should tip the balance, when these other important factors have not yet been resolved in the individual’s
favor. Accordingly, I find these tributes in and of themselves are not sufficient to overcome the stated
security concerns.

D. The individual continues to assert the importance of the fact that a Ph.D. was not necessary for his
career, and that he had nothing to gain by falsely asserting that he had this degree. Admittedly, this case
would have been more serious if the degree were necessary in order for the individual to hold his position.
However, the fact that the circumstances could have been even more aggravated than they were does not
necessarily provide overall mitigation for the falsehood. There is undoubtedly here a distinct security
concern regarding the individual’s willingness to acquiesce in and perpetuate a material misstatement,
apart from the issue of whether he had something to gain by it.

Moreover, I do not find that the untruth here is as inconsiderable as the individual maintains. The
falsehood was not inconsequential, a mere typographical error or an obvious lapse of memory. The
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misstatement was not even neutral, as the individual contends. This particular falsehood served to make
the individual appear better than he was. Even assuming that the individual had nothing significant to gain
from asserting that he held the degree, the appearance of having a Ph.D., if it was considered by others at
all, could only serve to enhance the individual’s standing. He allowed that false impression to be
perpetuated even after it was specifically brought to his attention in the 1991 PSI. I am not inclined to
disregard this acquiescence, or consider the falsehood de minimus.

E. The individual claims that the Hearing Officer incorrectly relied on three cited cases in reaching his
opinion: Personnel Security Hearing (Case No. VSO-0057), 25 DOE ¶ 82,786 (1996), affirmed, 25 DOE ¶
83,009 (OHA Apr. 5, 1996), affirmed (OSA May 16, 1996); Personnel Security Hearing (Case No. VSO-
0075), 25 DOE ¶ 82,799 (1996), affirmed, 25 DOE ¶ 83,005 (OHA Nov. 8, 1996), affirmed (OSA Dec. 30,
1996); Personnel Security Hearing (Case No. VSO-0289), 27 DOE ¶ 82,823 (1999), affirmed, 27 DOE ¶
83,025 (OHA February 17, 2000), affirmed, (OSA May 18, 2000). The individual claims that the security
infractions in these cases were far greater than his own. After reviewing the Hearing Officer’s Opinion on
this issue, I can find no error. While not identical to the instant case, these cases all involved falsifications.
The Hearing Officer properly noted significant distinctions between the falsifications in the cited cases and
the falsehood in the instant case. He also pointed out important parallels between those cases and the
instant case. Overall, I find that the Hearing Officer validly used the cases as points of reference and for
some general instruction, but did not accord them excessive weight in reaching his decision.

F. The individual maintains that there has been extensive reporting of his case in local, national and
international press, which eliminates the possibility of coercion or pressure. The Hearing Officer found
that the DOE’s concerns regarding coercion of this individual in connection with the falsehood have been
resolved. The individual seems to believe that more weight should be given to this finding. I believe that
the Hearing Officer was correct in finding that a concern regarding future coercion was resolved, but that
overall this did not outweigh and fully mitigate the remaining security concerns in this case.

G. The individual also claims that the Hearing Officer should have given more weight to the testimony of
the individual’s secretary. She testified that she filled out the QSP that originally asserted the false
credential, and further that the individual signed it without full scrutiny in a hectic work environment.(2)
This argument might have some appeal if, upon learning of the mistake, the individual had immediately
corrected it. It is clear, however, that even when the mistake was brought to his attention during the 1991
PSI, he failed to take any action to correct it and perpetuated it in a later QSP. Accordingly, I find no basis
here for disturbing the Hearing Officer’s decision based on this contention.

As the Hearing Officer noted in his Opinion, this case is unusual because of the extraordinarily glowing
testimonials entered into the record supporting this individual’s overall integrity and reliability. I consider
this evidence to be significant and have weighed it carefully in my deliberations. It certainly makes this
case somewhat closer than it might otherwise have been. Nevertheless, three key factors in my view are
determinative in this case, and at this time they override the testimonial evidence. First, the falsehood was
material. It served to enhance the individual’s appearance in his community. Second, the individual
perpetuated the falsehood for many years, and even reaffirmed it in a PSI and in a second QSP. Third, the
individual did not come forward voluntarily and disclose the falsehood. Rather, it came to light through an
anonymous fax. Given these adverse factors, I believe that a sustained period of truthfulness after the
disclosure of the falsehood is necessary. In this case, less than one year has elapsed since the individual
admitted the falsehood. I agree with the Hearing Officer on this point. In light of the circumstances of this
case, this is not a sufficient period to conclude that the Criteria F and L security concerns have been
resolved. Personnel Security Review (Case No. VSA-0242), 27 DOE ¶ 83,019 (1999), affirmed (OSA
November 22, 1999).

V. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
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authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 13, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2) The individual recognizes his own responsibility for insuring the accuracy of the statements in the
QSP.
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* The original of this document contains information which is subject to withholding from disclosure
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August 9, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: June 16, 2000

Case Number: VSA-0328

This Opinion considers a Request for Review and Statement of Issues filed by
XXXXXXXXXXXXXXXXXX (the individual) concerning his eligibility for access authorization (1)
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or
Special Nuclear Material." As discussed below, after carefully considering the record before me in light of
the relevant regulations, I recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0328), 27 DOE ¶ 82,849 (2000). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Operations Office learned of certain derogatory information about this individual, which caused it
to suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8 (f), (h), (j), and (l) (Criteria F, H, J, and L
respectively). The Hearing Officer found that the Criteria F and L security concerns were resolved by the
individual. Id. at 86,082, 86,084-5. Since they are not at issue in this proceeding, I will give them no
consideration in this determination. The bases for allegations in the Notification Letter regarding Criteria
H and J are summarized below

.

Citing Criterion H, the Notification Letter alleges that the individual has “an illness or mental condition of
a nature which, in the opinion of a board-certified psychiatrist . . . may cause, a significant defect in
judgment or reliability.” In support of this assertion, the Letter states that on July 11, 1999, the individual
was evaluated by a DOE consultant psychiatrist (DOE psychiatrist), who diagnosed the individual with
Major Depressive Disorder and Alcohol Abuse by History, and further concluded that the individual’s
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mental condition, particularly in relation to his alcohol use, causes or may cause a significant defect in his
judgment and reliability.

The Notification Letter also asserts that as set forth in Criterion J, the individual “has been, or is a user of
alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent
or as suffering from alcohol abuse.” In this regard the Letter again refers to the report of the DOE
psychiatrist, and alleges that the individual has been diagnosed by a psychiatrist as suffering from alcohol
abuse without reformation. The Notification Letter also references the individual’s arrests for driving
under the influence of alcohol (DUI), and his own admissions regarding his alcohol use, made during a
Personnel Security Interview (PSI) conducted with the individual on June 2, 1999.

A hearing was convened by an Office of Hearings and Appeals Hearing Officer in order to allow the
individual to resolve the doubt regarding his continued eligibility for access authorization. At the hearing,
the DOE Operations Office presented the testimony of two witnesses, the DOE psychiatrist, and the
individual. The individual’s witnesses were a clinical neuropsychologist (psychologist), a neighbor, and a
co-worker.

II. Opinion of the Hearing Officer

The Hearing Officer did not recommend the restoration of the individual’s access authorization. He found
that the individual had failed to resolve the Criterion H and Criterion J security concerns. In particular, he
found that the period during which the individual has abstained from alcohol use, dating from December
1999, was too brief to permit a conclusion that the Criterion J security concerns were resolved. In this
regard, he noted the testimony of the DOE psychiatrist that there is a significant risk of relapse prior to
one year of sustained abstinence. The Hearing Officer found that since the individual had not resolved the
concerns related to his alcohol abuse, the security concerns regarding his judgment continued to exist. The
Hearing Officer therefore concluded that the Criterion H security concerns were also not resolved.
Personnel Security Hearing (Case No. VSO-0328), 27 DOE at 86,082-84.

III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement setting forth the issues on which he
wants me to focus in the review phase of this proceeding (hereinafter referred to as “Statement”). First,
with respect to the issue of alcohol abuse, the individual claims that he has been honest with the DOE
about his usage, and notes in this regard that he voluntarily reported a 1999 misdemeanor charge which
caused a reinvestigation of his access authorization. He also points out that he has an excellent work
history, has been diligent in following his treatment program, and has maintained his commitment to
abstinence. With respect to the Criterion H security concern, the Statement contends that there was no basis
for the Hearing Officer to conclude that the individual has a mental condition that would cause a defect in
his judgment. In this regard, the Statement points out that the DOE psychiatrist found that depression did
not cause such a defect, and that the psychologist saw no signs of serious psycho-pathology in the
individual. The Office of Safeguards and Security filed a Response indicating that it did not wish to
submit any additional information in this case.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).
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As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996). As discussed below, I see no errors of any kind
in the Hearing Officer’s analysis or in his overall conclusion.

V. Analysis

In considering Criterion J, the Hearing Officer found that the individual abstained from alcohol since
December 1999. This was a period of less than six months as of the time of the hearing. The Hearing
Officer pointed out that the DOE psychiatrist’s view was that a period of one year of abstinence is
necessary. This view was based on the fact that there is a relatively high risk of relapse if the abstinence
period is less than one year. Transcript of Personnel Security Hearing (Tr.) at 26-27.

The individual has brought forward no evidence to suggest that the one year abstinence period
recommended by the psychiatrist is not appropriate here. In fact, the individual’s psychologist supported
the view of the DOE psychiatrist that the abstinence period was brief. He testified that the risk of relapse
was a “toss up.” Tr. at 49. Thus, neither expert believed that the individual’s rehabilitation efforts were
complete.

The individual’s work history is irrelevant to the issue of whether he has demonstrated rehabilitation from
alcohol abuse. The fact that he was honest in revealing his alcohol abuse and a 1999 misdemeanor charge
is also irrelevant. The individual was obligated to reveal those matters to the DOE. Mere compliance with
that requirement does not resolve the overall security concern regarding his alcohol abuse.

The Statement also objects to the Hearing Officer’s conclusion that the individual did not resolve the
Criterion H security concerns. In this regard, the Statement points out that the psychiatrist found that the
individual’s depression did not cause a defect in the individual’s judgment. The Statement further indicates
that the psychologist did not find any signs of “serious psychopathology” in the individual. Tr. at 14, 42.

The Statement misinterprets both the evidence and the Hearing Officer’s conclusion on this issue. It is true
that the psychiatrist did not find that the individual’s depression caused a defect in his judgment. However,
the psychiatrist specifically stated that the individual’s history of alcohol abuse does cause him to have a
defect in his judgment and reliability. Tr. at 14. It is this aspect of the Criterion H security concern that the
Hearing Officer found the individual failed to resolve. Personnel Security Hearing (Case No. VSO-0328),
27 DOE at 86,082 and note 2.

Moreover, in testifying that the individual displayed no serious “psychopathology,” the psychologist was
referring only to a particular 1999 misdemeanor incident set out in the Notification Letter. Tr. at 42. The
psychologist did state that since the individual is currently abstinent, the individual has no current
judgment problems with alcohol. Tr. at 39. However, this testimony does not resolve the Criterion H
security concern. The clear testimony by both experts was that the abstinence period is too brief in this
case, and that the risk of relapse is still at a relatively high level. Therefore, the psychologist’s testimony
that the individual currently has no judgment problem does not convince me that the Criterion H security
concerns are resolved here. An immediate judgment problem could well surface if the individual returns to
alcohol use. Given the relatively high risk of relapse, there is an ongoing Criterion H security concern. I
therefore conclude that the Hearing Officer correctly determined that since the individual had not resolved
the Criterion J security concern regarding his alcohol abuse, he had also not resolved the Criterion H
security concern created by that condition.

As a final matter, the Statement recommends that the individual be allowed to remain on restricted duty
until he has been abstinent for one year. In effect, the Statement is requesting that I hold the security
review process here in abeyance until the abstinence period and rehabilitation are complete. I do not
believe that such a step is in accord with the intent of the Part 710 regulations, which set forth clear limits
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on the time frames applicable to these proceedings. Personnel Security Hearing (Case No. VSO-0005), 24
DOE ¶ 82,753 (1995); aff’d, Personnel Security Review (Case No. VSA-0005), 25 DOE ¶ 85,013 (1995),
aff’d (OSA 1995). I will therefore not hold the security review process open in this case.

Furthermore, in these security review cases, I do not make recommendations as to whether and under what
conditions this individual’s employment should be maintained if his access authorization is terminated.
This is a matter between the individual and his employer. See 10 C.F.R. § 710.27(b).

As discussed above, I see no error by the Hearing Officer that would cause me to disturb the result in this
case. Further, the individual has not convinced me that his rehabilitation efforts are yet complete.
Accordingly, I find that the Criteria H and J security concerns raised in this case have not been resolved.

VI. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party.

In the event of an adverse determination the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: August 9, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.
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February 16, 2001

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: December 14, 2000

Case Number: VSA-0334

This Opinion considers a Request for Review filed by XXXXXXXXXXXX (the individual) concerning
his eligibility for access authorization (1) under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria for Access to Classified Matter or Special Nuclear Material." As discussed below, after carefully
considering the record before me in light of the relevant regulations, I recommend against restoring the
individual’s access authorization. (1)

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0334), 28 DOE ¶ 82,761 (2000). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

Derogatory information about this individual resulted in the suspension of his access authorization. A
Notification Letter was issued to the individual, citing derogatory information described at 10 C.F.R. §
710.8(j) (Criterion J). That criterion refers to information that an individual has been or is a user of
alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, or other licensed
physician or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse. In
this regard, the Notification Letter contends that the individual: (1) was arrested for driving while
intoxicated on at least four occasions, (2) was diagnosed by a board-certified psychiatrist as suffering from
alcohol abuse; and (3) continues to consume alcohol.

A hearing was convened by an Office of Hearings and Appeals Hearing Officer in order to allow the
individual to resolve the doubt regarding his continued eligibility for access authorization. At the hearing,
the DOE Operations Office presented the testimony of four witnesses, the individual, the individual’s
supervisor, the DOE consultant psychiatrist (DOE Psychiatrist), and a DOE personnel security specialist.
The individual testified and called eight witnesses, including five acquaintances, the mayor of his
hometown, a psychologist, and a psychiatrist.
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II. Opinion of the Hearing Officer

The Hearing Officer recommended against restoring the individual’s access authorization. His opinion
correctly notes that the individual had been diagnosed as suffering from Alcohol Abuse by each of the
three mental health professionals that testified at the hearing. The Hearing Officer further concluded that
the individual had not demonstrated that he was reformed or rehabilitated. Accordingly, the Hearing
Officer concluded that the individual had failed to resolve the serious security concerns raised by the
derogatory information contained in the record of this proceeding and therefore recommended against
restoring the individual’s DOE access authorization.

On December 14, 2000, the individual filed a Request for Review. The Request for Review contends: (1)
that the adjudicatory process implemented by Part 710 is “highly biased,” since the individual was not
provided with enough time to prepare for the hearing and was not provided with an adequate period in
which to demonstrate one year’s abstinence from the use of alcohol, (2) the Hearing Officer failed to
carefully review the record, (3) OHA precedent establishes that he does not need to show that he abstained
from alcohol use, but rather merely requires him to show that he has gone for two years without alcohol
related problems, (4) the DOE Psychiatrist, as well as the two expert witnesses called by the individual,
misapplied the DSM-IV criteria for alcohol abuse, (5) the individual’s psychiatrist, whom he called as a
expert witness at the hearing, was unduly influenced by the DOE Psychiatrist, and (6) the individual’s low
ALT levels show that he was not abusing alcohol. In response to the Request for Review, the Office of
Safeguards and Security indicated that it would not submit any additional information in this case.

III. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, I am of the
opinion that it will not endanger the common defense and security and will be clearly consistent with the
national interest to grant or continue access authorization to an individual, I shall render an opinion
favorable to the individual; otherwise, I shall render an opinion adverse to the individual. 10 C.F.R. §
710.28(d). As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of
witnesses. 10 C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony.
Absent some error, I will not supplant my judgment for that of the Hearing Officer in such matters.
Personnel Security Review, Case No. VSA-0084, 26 DOE ¶ 83,004 (1996).

IV. Analysis

The individual contends that “the real evidence that we charted . . . and showed would have shown to any
group of people with any common sense that I don’t meet the criteria of an alcohol abuser.” Request for
Review at 2. The individual’s contention is not supported in the record, during this proceeding three
mental health professionals examined the individual and reviewed his record. Each of these three experts
testified under oath that the individual suffered from alcohol abuse. Tr. at 42, 87-88, 90, and 158. My
review of the record indicates that it contains more than sufficient evidence to support the findings of the
three expert witnesses. The American Psychiatric Association’s Diagnostic and Statistical Manual, Fourth
Edition (DSM-IV) sets forth the following criteria for a diagnosis of substance abuse:

A. A maladaptive pattern of substance use leading to clinically significant impairment or
distress, as manifested by one (or more) of the following, occurring during a 12 month period:

(1) recurrent substance abuse resulting in a failure to fulfill major role obligations
at work, school or home.

(2) recurrent substance use in situations in which it is physically hazardous.
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(3) recurrent substance-related legal problems.

(4) continued substance use despite having persistent or recurrent social or
interpersonal problems caused or exacerbated by the effects of the substance.

B. The symptoms have never met the criteria for Substance Dependence for this class of
substance.

DSM-IV at 182-83 (examples omitted). The individual contends that the three experts’ diagnoses of
alcohol abuse are not fully consistent with the DSM-IV. Specifically, the individual notes that the record
does not show that the individual recurrently operated a motor vehicle under the influence of alcohol more
than once during a 12 month period. However, two of the individual’s DWI arrests occurred only 16
months apart. Under the DSM-IV, individual practitioners may appropriately exercise clinical judgment
and deviate from the DSM-IV criteria in making their diagnoses. DSM- IV at xxvii. Apparently, each of
the experts in the present case exercised his judgment, given all the facts, to extend the base line period of
recurrence from 12 to 16 months. Since this exercise of judgment appears reasonable, I find that the record
supports the inference that the individual met Criterion A(2) and therefore supports the three experts’
findings of alcohol abuse.

The record further shows that even under the possible penalty of perjury, the individual omitted material
information in response to DOE security inquiries in order to conceal his drinking from the DOE. On
September 16, 1998, the individual was required, as part of a routine security procedure, to fill out a
Questionnaire for Sensitive Positions (QSP). Question 23c of the QSP asked the individual: “Have you
ever been charged or convicted of any offense(s) related to alcohol or drugs?” The individual correctly
answered yes to this question. However, the QSP further required the individual to list the date, nature,
consequence and location of each such offense. The individual listed only one offense, a DWI, which he
claimed occurred in 1989, even though he had four DWI arrests at the time he signed the QSP. The QSP
also contained a portion entitled: Certification that My Answers are True, which states: “My statements on
this form, and any attachments to it, are true, complete, and correct to the best of my knowledge and
belief and are made in good faith. I understand that a knowing and willful false statement on this form can
be punished by a fine or imprisonment or both...” The individual signed and dated this certification.
Accompanying the QSP was a form addressed: To all Security Applicants or Clearance Holders. This form
instructed all individuals completing the QSP to “read each question and answer each item completely and
truthfully.” The form further instructed that: “all arrests subsequent to your 16th birthday must be listed,
even if the charges were dismissed.” The form further required the individual to sign and date the
following statement: “I have read and understand the contents of this letter of instruction, and I understand
the ramifications associated with falsification of the QSP.” The individual signed and dated this
certification. During his June 28, 1999 PSI, the individual was asked why he failed to report three of his
four DWI arrests on his QSP. At first, the individual claimed he had forgotten about the other DWI arrests.
Transcript of June 28, 1999 PSI at 44. Subsequently, he claimed that he omitted the other DWIs because
he was embarrassed by them. Id. at 45.

The significance of the individual’s misrepresentations is twofold. First, they substantially detract from the
individual’s credibility which strongly diminishes the weight of his testimony. Second, these
misrepresentations are recurrent instances of the individual’s lying to conceal the extent of his drinking.
These recurrent intentional misrepresentations clearly constitute a failure to fulfill a major role obligation
at work. Accordingly, they meet Criterion A(1) and therefore support the three expert’s findings of alcohol
abuse.

Even if the objective evidence in the record did not fully explain the experts’ diagnoses of alcohol abuse,
it clearly establishes a pattern of habitual and excessive alcohol use. The objective and uncontested
evidence shows that the individual’s use of alcohol during the past 17 years has repeatedly harmed him,
endangered the safety of both him and others, and threatened his employment. The individual’s four
DWI’s indicate that, on at least four occasions, the individual has operated a motor vehicle while under the
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influence of alcohol. On each such occasion, he placed himself and others at risk of serious bodily harm
by operating a motor vehicle while impaired by alcohol. In doing so he also placed himself in jeopardy of
serious legal consequences. Accordingly, I find that the individual is “a user of alcohol habitually to
excess.”

Having found that the Hearing Officer correctly determined that the derogatory information in the record
raises serious security concerns about the individual, I now turn to my consideration of whether the
individual has shown sufficient mitigation of these serious security concerns. In the present context, the
individual must show that he is rehabilitated and reformed from his abuse of alcohol. The evidence in the
record strongly indicates that he has neither reformed nor rehabilitated himself.

At an absolute minimum, I would expect that in order to reform or rehabilitate himself, the individual
would need to be able to recognize that his use of alcohol has been problematic. This the individual
refuses to do. Despite four DWI arrests, evidence that his alcohol consumption is damaging his liver, the
opinion of three metal health professionals that he suffers from alcohol abuse, and a threat to his
employment, the individual fails to acknowledge that he has a problem with alcohol. Tr. at 136-37, 141-
42.

Moreover, the DOE Psychiatrist testified that the individual would need to demonstrate that he had
completely abstained from using alcohol for at least 12 months before he could be considered to be
reformed and rehabilitated. Tr. at 172-73. This requirement is clearly reasonable and consistent with the
standards and practices of the mental health care professions. A number of highly qualified expert
witnesses have testified in previous DOE Security Hearings that individuals with substance abuse
disorders are not sufficiently rehabilitated until they have abstained from the use of all psychoactive
substances for a period of at least 12 months. See e.g., Personnel Security Hearing, Case No. VSO-0063,
25 DOE ¶ 82,789; Personnel Security Hearing, Case No. VSO-0005, 24 DOE ¶ 82,753, affirmed 25 DOE
¶ 83,013, terminated, (OSS June 7, 1995); Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶
82,755; Personnel Security Hearing, Case No. VSO-0018, 25 DOE ¶ 82,758. The testimony of these
experts reflects a widely held view among substance abuse professionals. This consensus exists because
substance abusing individuals present a significantly higher danger of relapse during the first 12 months
following their sobriety date. This significantly higher rate of relapse provides a sound and reasonable
basis for the profession’s consensus that a period of 12 months of abstinence from the use of alcohol and
drugs is generally necessary to establish rehabilitation. This 12-month guideline is not a hard and fast rule.
It therefore must be flexibly applied on a case-by-case basis in the DOE’s security clearance proceedings.
However, expert witnesses and Hearing Officers have generally applied this standard except in cases
where significant mitigating circumstances were present. Id. No such showing has been made in this case,
and the DOE Psychiatrist continues to assert that the individual needs at least 12 months of sobriety. Since
the individual has not shown that he has completely abstained from the use of alcohol for a period of at
least 12 months, as suggested by the DOE Psychiatrist, he has not shown sufficient evidence of
rehabilitation. (2)

The individual contends that he has shown rehabilitation and reformation. In support of this assertion he
cites an OHA Hearing Officer’s opinion in Personnel Security Hearing, Case No. VSO- 0018, 25 DOE ¶
82,758 (1995). However, the individual’s reliance upon this citation is misplaced. As properly interpreted,
the hearing officer in that proceeding found that an individual must either complete one year of treatment
and abstinence or complete two years of abstinence. That this was the Hearing Officer’s finding is made
completely clear from the text of the opinion, which reads as follows:

Dr. XXXXX opined that the individual would require at least one year of sobriety while
enrolled in an ongoing alcohol treatment program before he might be considered rehabilitated
or reformed, or at least two years of abstinence if he chose not to seek treatment. The reasons
given by Dr. XXXXX for those periods of abstinence is that there is a significant rate of
recidivism during the first year for persons recovering from alcohol abuse, which is even
higher for those who try to control their drinking without seeking any treatment.
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Id. at 85, 558. Since the individual has neither completed an alcohol treatment program nor a year’s
abstinence from alcohol use, the opinion in the cited case does not support the individual’s assertion that
he is reformed or rehabilitated.

The individual also contends that his ALT levels are low and that low ALT levels conclusively establish
that he is not an alcohol abuser. An ALT level is a measure of a particular liver enzyme. A raised ALT
level can be an indication of liver damage caused by alcohol consumption. As an initial matter, I note that
not all of the individual’s ALT levels were low as the individual claims. At least one of his Laboratory
Reports in the record shows that his ALT level was elevated. DOE Psychiatrist’s Report at 5-6. More
importantly, there is no evidence in the record indicating that low ALT levels conclusively establish or
even strongly suggest that an individual is not an alcohol abuser, as asserted by the individual.

Finally, the individual has made a number of contentions suggesting that the procedures implemented by
10 C.F.R. Part 708 are unfair or biased against him, that his own expert witnesses were turned against him
by the DOE consultant psychiatrist, and that the Hearing Officer failed to carefully review the evidence
before recommending that the individual’s access authorization not be restored. However, the individual
has failed to articulate any reasonably plausible explanation of how the proceeding was biased or unfair to
him.

In summary, the record of this proceeding shows that: (1) the individual operated a motor vehicle while
under the influence of alcohol on at least four occasions during a 15-year period, (2) Laboratory tests
indicated a high probability that the individual had damaged his liver by consuming large amounts of
alcohol for a prolonged period of time, (3) the individual intentionally misled DOE security officials about
his drinking, (4) three mental health professionals concluded that the individual suffers from alcohol
abuse, and (5) the individual continued to use alcohol even after he should have realized that his security
clearance and perhaps his job were jeopardized by his drinking. DOE Psychiatrist’s Report at 8 (noting
that individual had indicated having five drinks ten days before his examination, which occurred months
after the individual’s PSI). Despite, this strong evidence that his alcohol use is endangering his health and
employment, the individual refuses to acknowledge that he has a problem with alcohol.

As discussed above, I see no error by the Hearing Officer that would cause me to disturb the result in this
case. The purported errors raised by the individual involve trivial, irrelevant or immaterial matters.
Further, the individual has not convinced me that his rehabilitation efforts are on the road towards a
successful completion. Accordingly, I find that the Criterion J security concerns raised in this case have
not been resolved.

V. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. §§ 710.28(f).
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George B. Breznay

Director

Office of Hearings and Appeals

Date: February 16, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R.
§§ 710.5(a). Such authorization will be referred to from time to time in this Opinion as access
authorization or security clearance.

(2)Even if the individual had demonstrated a 12 or 24 month period of abstinence from alcohol, he still
would not have convinced me of his rehabilitation since he has failed to recognize his problems with
alcohol.
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October 13, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: August 8, 2000

Case Number: VSA-0339

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXXXX (the
individual) concerning his eligibility for access authorization (1) under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or Special Nuclear Material." As
discussed below, after carefully considering the record before me in light of the relevant regulations, I
recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in a
decision issued by an Office of Hearings and Appeals Hearing Officer. Personnel Security Hearing (Case
No. VSO-0339), 28 DOE ¶ 82,752 (2000). I will not reiterate all the details of that case here. For purposes
of the instant security review, the relevant facts are as follows.

A DOE Operations Office learned of certain derogatory information about this individual, which caused it
to suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8 (f), (k), and (l) (Criteria F, K, and L
respectively).

The Hearing Officer found that the individual had resolved the Criterion K security concern involving
whether he currently uses illegal drugs. (2) The Hearing Officer further found that the Criterion L security
concern was partially resolved. (3) Specifically, the Hearing Officer determined that the individual had
presented sufficient information to resolve the concern regarding whether he had violated his promise,
made in a 1979 affidavit, not to use illegal drugs while holding a DOE security clearance. Since these
specific concerns are not currently at issue, I will give them no consideration in this determination.

The bases for allegations in the Notification Letter regarding Criterion F and the remaining Criterion L
concerns are as follows.(4) Citing Criterion F, the Notification Letter listed several instances, starting with
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a 1975 Personnel Security Questionnaire (PSQ) and most recently during a 1999 Personnel Security
Interview (PSI), when the individual allegedly gave false, misleading or incomplete statements about his
1971 guilty plea to a marijuana possession charge, and about his marijuana use. According to the
Notification Letter, the individual’s statements are contradicted by information about the 1971 marijuana
possession charge and his marijuana use obtained in a 1979 PSI, and investigations conducted by the
Office of Personnel Management (OPM) in 1979, 1998, and 1999. With regard to the Criterion L security
concern, the Notification Letter states that the individual’s omissions and falsehoods about his drug use
are evidence of unreliability and untruthfulness.

The Hearing Officer convened a hearing in order to allow the individual to resolve the doubt regarding his
continued eligibility for access authorization. At the hearing, the DOE Counsel called three witnesses: a
DOE security specialist, the individual’s former spouse, and the individual’s longtime friend. The
individual testified on his own behalf, and called seven other witnesses, including five of his current or
former co-workers at the DOE facility, his brother, and his current spouse.

II. Opinion of the Hearing Officer

The Hearing Officer found that over a period of more than 20 years this individual had consistently lied to
the DOE about involvement with marijuana. Specifically, the Hearing Officer determined that the
individual failed to indicate on a number of DOE security forms that he pled guilty in August 1971 to a
charge of possession of marijuana. The Hearing Officer found that on these same forms, the individual
failed to admit that he had used illegal drugs, and had experienced problems on or off the job involving
drug use. The Hearing Officer also determined that the individual lied about his marijuana use during PSIs
of 1979 and 1999. The Hearing Officer determined that the individual had therefore failed to resolve
Criterion F concerns regarding falsification. The Hearing Officer also found that the individual had not
mitigated the Criterion L concerns regarding his reliability and trustworthiness, because he had concealed
this information about his involvement with marijuana from the DOE. Accordingly, the Hearing Officer
recommended that the individual’s access authorization not be restored.

III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement setting forth the issues on which he
wants me to focus in the review phase of this proceeding (hereinafter referred to as “Statement of Issues,”
or “Statement”). The individual raises the following objections to the Hearing Officer’s Opinion that he
would like me to consider.

He first alleges that there was no falsification or misrepresentation regarding the August 1971 arrest for
possession of marijuana, because the DOE already knew of the incident. Secondly, the individual claims
that he was not ultimately convicted in connection with the 1971 arrest for marijuana possession. Thirdly,
the individual contends that his drug use during the 1970s was well known to the DOE. The individual
maintains he was led to believe through his signing in 1979 of a promise not to use illegal drugs while
holding a DOE access authorization and the DOE’s granting him an access authorization in 1979, that all
DOE concerns about his historical drug use had been resolved, and that there was no requirement that he
continue to reveal his drug use prior to that date. Finally, the individual contends that his last illegal drug
use occurred more than 20 years ago. The individual argues that the Hearing Officer erred in not
considering, as required by 10 C.F.R. § 710.7(c), that the drug use was not a recent occurrence.

The DOE Office of Safeguards and Security filed a Response indicating that it did not wish to submit any
additional information in this case.

IV. Standard of Review
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Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996). As discussed below, I see no errors of any kind
in the Hearing Officer’s analysis or in his overall conclusion.

V. Analysis

In an attempt to resolve the Criteria F and L security concerns, the Statement raises justifications for the
individual’s failure to be candid with the DOE about two drug-related matters: (i) his August 1971 arrest
for marijuana possession and underage drinking, and (ii) the extent of his use of marijuana.

A. The August 1971 Arrest for Marijuana Possession

Before I turn to an evaluation of the individual’s newest contentions about the 1971 marijuana possession
concern, a clarification regarding this issue is in order. The Notification Letter stated that the individual
pled guilty to marijuana possession. The Hearing Officer found that the individual had not resolved the
security concerns associated with the guilty plea.

The individual objects to the allegation that he pled guilty or was ever convicted of possession of
marijuana. The individual continues to maintain that the August 1971 conviction was for underage
drinking. The Statement also alleges that the Hearing Officer ignored testimony that the individual was
never convicted of a marijuana charge in 1971.

The record is not clear on whether the individual pled guilty to marijuana possession or was convicted of
marijuana possession. There is some new evidence purporting to establish that the marijuana charge was
dropped. (5) However, whether the individual was actually convicted of marijuana possession in
connection with the 1971 arrest is irrelevant. The individual’s failure to list the arrest itself on a number of
Personnel Security Questionnaires (PSQs) and Questionnaires for Sensitive Positions (QSPs) is a clear
omission. See Criterion F, supra note 4.

Contrary to the assertions in the Statement, the issue here is not whether the individual pled guilty or was
convicted of marijuana possession. The key here is that the individual was admittedly arrested in August
1971 in connection with a marijuana-related matter. He was obliged to tell the DOE about it. He knew that
the arrest involved possession of marijuana. 1979 PSI, DOE Exh. 9 at 4. Yet, he did not reveal anything
about that arrest on the PSQs, which he was required to do. (6) Even if he did not plead guilty to
marijuana possession, the Criterion F concerns remain regarding the omission of the very fact of the 1971
arrest on the PSQs. (7)

In spite of the fact that there is no question here that the individual did fail to list the August 1971 arrest in
several PSQs and QSPs, the Statement contends that there is no misrepresentation or intentional
falsification because the DOE has known about the August 1971 arrest for many years, and has also
known that it included marijuana possession and underage use of alcohol. (8)

I am not persuaded by the individual’s argument. I recognize that during an OPM interview, the individual
was questioned in 1979 about the 1971 arrest, and that he explained the facts surrounding that arrest in
some detail. DOE Exh. 9. I nevertheless find this explanation does not completely resolve the security
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concerns regarding the individual’s truthfulness. He failed to tell the DOE about the arrest on numerous
other occasions. The individual attempts to minimize the seriousness of these misrepresentations,
contending that the DOE already knew about incident. I cannot accept that rationalization. The individual
in this case clearly omitted material information about his past criminal record from several PSQs. He has
also not been completely truthful in several interviews held during the 1970s in connection with his
requests to obtain access authorization, and in a 1998 OPM interview. (9)

These omissions fall squarely within the purview of Criterion F. In requiring an applicant for a sensitive
position to submit PSQs and undergo interviews, the DOE seeks to develop significant information about
the individual’s background. Further, as the security specialist in this case testified, “honesty and the
ability to trust individuals who hold a security clearance is the foundation of granting access authorization.
Individuals are under the obligation to provide complete and accurate and honest information where
requested, even if it reflects derogatory information. That’s a requirement. . . .If a person is dishonest, that
would make them an unacceptable risk to national security.” Transcript of Personnel Security Hearing
(Tr.) at 32-33.

The fact that the DOE may, through alternative sources, develop additional background information about
an applicant for access authorization is irrelevant to whether he must make a complete disclosure on PSQs
and in security-related interviews. It is also irrelevant that the DOE did not require or suggest in 1979 that
the individual modify his 1979 PSQ after the individual confirmed the DOE’s information about the
additional arrest.

I believe the obligation to be truthful rests squarely with the individual. His failure to be complete in
responding to questions in 1979 and his carrying forward the error on subsequent questionnaires is
therefore a serious security concern, regardless of whether the DOE learned of the information and the
individual confirmed the information at an early stage.

In this regard, as noted above, the individual consistently takes the position that for many years the “DOE”
knew about all of the omissions at issue. In my own discussion, I, too, refer to the “DOE’s knowledge” of
the individual’s 1971 arrest. By and large, I use this phrase for the sake of convenience and brevity in
responding to some of the individual’s contentions concerning this point.

However, my use of this shorthand terminology disguises how a sizable agency tracks information about
thousands of employees and contractors. To refer to the “DOE” having “knowledge” of an individual’s
history, does not correctly depict how large operations conduct business. In fact, the DOE, like other large
organizations, is made up of many offices and divisions. Some of these operate independently. Knowledge
by one DOE component is therefore not necessarily the equivalent of knowledge by all. This is one reason
that QSPs and PSQs ask applicants to furnish information, even though it has been previously provided.
Papers may be misplaced; offices are reorganized; functions can be relocated. Important knowledge
relating to risk assessment can thereby easily fall through the cracks if not regularly updated and re-
checked. It is a perfectly reasonable requirement that individuals who seek an access authorization provide
complete answers to questions in their security filings, even if it amounts to a repetition of a previous
filing. It is certainly not up to the applicant to assess what the agency already knows and then determine
whether it bears repeating on an updated form.

B. The Individual’s Truthfulness About Marijuana Use

The individual has also not been truthful with the DOE regarding his use of marijuana. First, in a 1979
PSI, the individual admitted using illegal drugs in the 1960s, but he stated that he had not used marijuana
since 1969. DOE Exh. 9 at 5. However, at the hearing, the individual admitted using marijuana on and off
through the 1970s. Tr. at 181. Second, the individual denied any use of illegal drugs whatsoever in a 1987
QSP. DOE Exh. 13, Question 11. Finally, during a 1999 PSI, the individual again denied ever using any
illegal drugs. DOE Exh. 22.
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The individual argues that his drug usage more than 20 years ago was well known to the DOE. He
contends that the drug use issue was resolved in 1979 through his signing a promise not to use illegal
drugs while holding a DOE access authorization (drug certification), and the DOE’s granting him an
access authorization. The individual believes that after signing the drug certification, he had a “clean slate”
with the DOE, that all prior drug use issues were resolved, and that he did not need to refer again to his
drug use prior to 1979.

In his Statement of Issues, the individual again seeks to persuade me that for one reason or another his
failure to be complete and truthful with the DOE does not constitute misrepresentation. I rejected that type
of argument above, and I reject it again now. The individual’s “clean slate” argument is groundless. I fail
to see how signing the 1979 drug certification relieved the individual of the obligation to be truthful and to
continually report his previous drug use in connection with his requests for access authorization.

In this regard, I also note that he signed the 1979 drug certification after giving the DOE an inaccurate
account of the extent of his marijuana use. He indicated that he had last used marijuana at the end of the
1960s. As stated above, he did not reveal to the DOE that he had actually used the drug through the
1970s. (10) Thus, he entered into the drug certification agreement with the DOE based on statements that
minimized his drug use. In the Statement, he now attempts in effect to use the drug certification to justify
perpetuating the omission. I find his argument regarding the drug certification to be wholly without merit.

The individual’s last denial to the DOE of illegal drug use is especially troubling because it is so recent. It
took place during the 1999 PSI, when, despite being directly asked a number of times by the security
specialist, the individual asserted that he had never used illegal drugs. PSI Tr. at 5-7. (11) The individual’s
apparent position that, by virtue of signing the 1979 drug certification, he is free ever after not to discuss
his long-past drug use when directly asked about it in a PSI strains credulity. Such narrow, legalistic
reasoning has no place in a program which is based on trust and relies in making risk assessment on
common sense and sound judgment. The ill effects of adopting the individual’s position on the personnel
security program as a whole cannot be ignored. Determinations regarding the eligibility of persons for
access to classified material would be that much less reliable.

The individual also maintains that since the marijuana use alleged in this case took place more than 20
years ago, there are no longer any security concerns regarding his use of illegal drugs. This argument
exhibits a misconception about the Hearing Officer’s Opinion, and the specific concerns at issue here. As
repeatedly stated, the concerns at this point do not involve the individual’s actual use of illegal drugs
during the 1970s. His 1999 denials regarding marijuana use, even when directly asked about it by the DOE
security specialist, raise the concern that this individual’s word cannot be trusted.

VI. Conclusion

As discussed above, I see no error by the Hearing Officer that would cause me to disturb the result in this
case. The individual’s contentions that the DOE knew about his 1971 arrest for marijuana possession, and
further, that he had been given a “clean slate,” allowing him to deny past drug use even when directly
asked about it are not persuasive. I therefore find that the Criteria F and L security concerns about this
individual have not been resolved.

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

In spite of my finding above that this individual has not mitigated security concerns about his truthfulness
and reliability, I am troubled that the local DOE security office in this case pressed for a Part 710
administrative review of this individual’s fitness to hold an access authorization. I have some serious
reservations about the fairness and usefulness in re-examining a 46 year old individual about his drug use,
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which took place more than 20 years ago, and about an arrest, which occurred nearly 30 years ago, when
he was a teenager. Various DOE offices have long known about nearly all the facts that are the subject of
the omissions involved here.

I have a further concern about the approach adopted by the local DOE Security Office in this case. It
reopens old wounds. It does not permit a mature individual who had a troubled youth to put that adverse
period behind him once and for all. Moreover, I seriously doubt the effectiveness of assessing the security
risk of this individual based on his understandable reluctance to discuss 30 year old information, which he
reasonably believes is well in his past. The approach taken here may well not be particularly predictive for
purposes of gauging whether this individual presents any security risk. Since there is really no continuing
security concern about the incidents themselves, discussion of these events should have been laid to rest
long ago.

Nevertheless, once an individual decides to answer DOE security questions regarding his behavior, he is
under an obligation to be complete and truthful. It is therefore my view that even though the local security
office in this case was overzealous in processing this case and the events at issue here should not have
been resurrected, the individual here has not mitigated the security concerns discussed above.

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: October 13, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion K includes information that an individual has ”possessed, used or experimented with a drug. .
. listed in the Schedule of Controlled Substances. . . (such as marijuana). . . .”

(3)Criterion L includes information that an individual “engaged in any unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy. . . . Such
conduct or circumstances include. . . violation of any commitment or promise upon which DOE previously
relied to favorably resolve an issue of access authorization eligibility.”

(4) Criterion F includes information that an individual has “deliberately misrepresented, falsified, or
omitted significant information from a. . . Questionnaire for Sensitive Positions [or] a personnel security
interview. . . .”

(5)The Statement of Issues enclosed a copy of letter from the Chief Deputy Sheriff of the county in which
the individual lives. That letter indicates that it is not possible to determine what occurred at the
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individual’s August 1971 arraignment, but “the feeling among deputies and others who were working
around that time is that a $35 fine would have been an unusual sentence for possession of marijuana.” In
my view, this statement describing the “feeling” of other persons who are not even named is entitled to
little weight here.

(6)In fact, there was no mention at all of the August 1971 arrest on the individual’s PSQs. Thus, there was
a significant omission from the PSQs.

(7)In response to a 1979 PSQ request to indicate all arrests, the individual attached a sheet showing 14
offenses he committed during the period 1963 through 1972. DOE Exh. 6. The offenses included illegal
consumption of alcohol, stealing, vandalism, trespassing, burglary, larceny and failure to pay fines. The
individual submitted the identical photocopied list for the PSQs of 1983 and 1987. DOE Exhs. 12 and 13.
In a 1975 PSQ the individual indicated he had never been arrested. Amendment to DOE Exh. 1. In a 1993
QSP, the individual mentions only two offenses. DOE Exh. 16. In a 1998 QSP, the individual mentions 5
offenses. DOE Exh. 19. In neither of the latter two cases was the August 1971 arrest cited. It is worthwhile
noting that the relevant questions on the 1975, 1979, 1983 and 1987 PSQs provided that the applicant was
to list all arrests (with some exceptions not relevant here), even if the charges were ultimately dropped. In
the later QSPs, he was asked to list felonies and all charges related to alcohol and illegal drugs.

(8)A 1979 OPM report developed in connection with the individual’s application for a position with a
DOE laboratory indicates that the individual was arrested in August 1971 for marijuana possession. DOE
Exh. 8 at 19. A 1993 OPM interview also indicates that the DOE was aware of the August 1971 arrest for
marijuana possession. DOE Exh. 16 at 9. Thus, the DOE has been aware of the August 1971 arrest for
many years.

(9)His statements about the August 1971 arrest are certainly inconsistent. In a 1975 interview for a
position with a DOE predecessor, he mentioned that he was arrested at the age of 18 (i.e. in 1971) for
underage alcohol possession. DOE Exh. 4 at 1. In a 1979 OPM interview, the individual indicated a 1971
arrest for illegal consumption of alcohol, but again did not mention the arrest also included marijuana
possession. He also stated that he had never been involved with narcotics. DOE Exh. 8 at 2. In a PSI of
August 1979, he admitted the August 1971 incident included an arrest for possession of marijuana. DOE
Exh. 9 at 4. In a 1998 OPM interview, the individual did not reveal the August 1971 arrest at all, and
specifically denied ever being arrested for possession of controlled substances. The OPM characterized
this denial as “discrepant.” DOE Exh. 18 at 1.

(10)The Hearing Officer found that the individual did not use marijuana after signing the drug
certification.

(11)The 1999 PSI took place in the month of September. The individual states that after he “thought about
it,” he contacted the security specialist who interviewed him, in an attempt to correct the record regarding
his misstatement. The individual indicated that the attempt took place in December, at which time the
security specialist told him it was too late to change his response. Tr. at 179-180. In any event, I am not
impressed under the circumstances of this case by the individual’s belated attempt, after three months of
“reflection,” to change his story and correct an obvious lie.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

December 12, 2000

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing:August 9, 2000

Case Number: VSA-0345

This Opinion considers a Request for Review filed by XXXXXXXXX (hereinafter referred to as “the
Individual”) concerning the suspension of his access authorization. As explained below, I cannot conclude
that restoring the Individual’s access authorization would be clearly consistent with the national interest.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). As the title indicates, these regulations specify both the criteria and the procedures for
determining eligibility for access to classified matter or special nuclear material. The administrative
determination that an individual is eligible for access to classified matter or special nuclear material, made
under these regulations, is referred to as an “access authorization” or a “security clearance.”

B. The Notification Letter

A DOE office issued a Notification Letter to the Individual informing him that his access authorization
was suspended due to derogatory information that created substantial doubt about his continued eligibility.
The specific information was set forth in an enclosure to the Notification Letter. In that enclosure, the
DOE office stated that this information falls within the purview of the criteria set forth in 10 C.F.R. §
710.8, subsection (l). The DOE office alleged that the Individual has engaged in unusual conduct or is
subject to circumstances which tend to show that he is not honest, reliable, or trustworthy; or that furnishes
reason to believe that he may be subject to pressure or duress which may cause him to act contrary to the
best interest of national security. 10 C.F.R. § 710.8(l). The DOE security concern involved information
indicating that the Individual placed nitrite into the urine specimen he provided to the DOE for a routine
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drug screening. The DOE believed the Individual adulterated his urine specimen to prevent the testing
laboratory from testing his urine specimen for marijuana. The Individual’s adulterated test result was
considered to be a positive test by the DOE testing laboratory.

The Individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE
presented the testimony of five witnesses to detail the procedures for obtaining and testing urine
specimens provided by employees subject to random drug testing, as well as the testimony of the DOE
personnel security specialist and the testimony of three of the Individual’s supervisors. The Individual
testified on his own behalf and presented the testimony of nine character witnesses to show that he did not
use marijuana.

The Hearing Officer issued an Opinion recommending against restoration of the Individual’s access
authorization. Personnel Security Hearing, 28 DOE ¶ 82,753 (2000) (Hearing Officer Opinion). The
Individual filed the present Request for Review, which included a Statement of the Issues to be reviewed.
The DOE Office of Safeguards and Security filed a response, stating that it had no additional information
to submit in this proceeding and the record was closed.

C. The Hearing Officer’s Opinion

In recommending against the restoration of access authorization, the Hearing Officer considered the
testimony regarding urine specimen procedures at the DOE facility and mitigating factors presented by the
Individual.

First, the Hearing Officer considered the testimony regarding the urine specimen procedures taken at the
testing laboratory. The witnesses included the Medical Service Operator (MSO) who supervised the
collection of the Individual’s urine specimen, the Substance Abuse Technician who was responsible for
packing and shipping the specimen to the testing laboratory and the Lead Technical Specialist who
supervised the day-to-day operations of all drug and alcohol testing at the facility. In addition, the Hearing
Officer heard the testimony of two expert witnesses who were familiar with the procedures of the testing
laboratory. He was convinced that the testing laboratory was well organized and highly professional.
Hearing Officer Opinion at 85,513. The Hearing Officer found that the testing laboratory tested the urine
specimen conscientiously and in accordance with its normal procedures. Id. at 85,514.

Second, the Hearing Officer considered several concerns raised by the Individual regarding the procedures
used in collecting and analyzing the Individual’s urine specimen. The Individual believes the concerns
raise the possibility that someone other than himself placed the nitrite in his urine specimen. The Hearing
Officer found no reason to believe that the collection kit, which had been randomly selected, had been
tampered with prior to the Individual’s use. Id. He also found without merit the Individual’s concern about
a perceived irregularity in the freezer-log entry for his urine specimen. Further, the Hearing Officer was
not convinced that testimony about the “unacceptable” job performance evaluation of an employee
involved with drug and alcohol testing provided a basis to believe that there was any problem with the
procedures used for testing the Individual’s urine specimen. Id. at 85,515.

Finally, the Hearing Officer considered the testimony of a number of witnesses offered to mitigate the
security concerns raised by the DOE. The DOE called several of the Individual’s supervisors, all of whom
convinced the Hearing Officer that the individual is an excellent employee and is considered to be reliable
and trustworthy by his co-workers. In addition, the Individual called a physician employed by the
contractor at the DOE facility, who provided testimony regarding the Individual’s participation in the
contractor’s EAPRO program. The Individual was permitted to participate in this substance abuse program
after nitrite was found in his urine specimen. Based on the record, the Hearing Officer found that the
Individual has completed 12 months of random drug tests, the results of each being negative. He was
therefore persuaded that the Individual has not used marijuana in the last year. Id. The Hearing Officer was
also convinced by the Individual’s friends and co-workers that he does not use marijuana when he is at
home, at work or socializing. However, he was not convinced that the Individual is not an occasional user
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of marijuana in other circumstances. Finally, the Hearing Officer did not believe the Individual’s own
testimony regarding his marijuana use. Id. at 85,516.

After consideration of the foregoing, the Hearing Officer concluded that the Individual had not provided
sufficient evidence to mitigate the security concerns of the DOE.

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the Individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Compare Pullman Standard v. Swint, 456 U.S. 273 (1982), with Amadeo
v. Zant, 486 U.S. 214, 223 (1988) (quoting Fed. R. Civ. P. 52(a)). See also Oglesbee v. Westinghouse
Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a hearing officer considers the
demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony and
other evidence. Personnel Security Review (Case No. VSA-0049), 25 DOE ¶ 83,002 at 86,512 (1995).
Therefore, I will not ordinarily supplant my judgment for that of a hearing officer in such matters. Id.

B. Statement of Issues

In his Statement of Issues, the Individual identifies two issues for review. First, the Individual contends
that there was an irregularity in the freezer log entry for his urine specimen. See Statement of Issues at 1.
Second, the Individual contends that there is “unrebutted evidence of rehabilitation that should be
considered under 10 C.F.R. Part 710.7(c)” and highlights several factors under the regulations that in his
view support a finding that a grant of access authorization would be clearly consistent with the national
interest. Id. at 1-2.

1. Whether There Was an Irregularity in the Freezer Log Entry

As noted above, the Individual contends that there was an irregularity in the freezer log entry for his urine
specimen. In his Statement of Issues, the Individual refers to a log kept by the testing laboratory to
indicate the specific location within the freezer of each specimen stored in the freezer. During the Hearing
and in the present case, the Individual points out that the freezer log entry for his urine specimen was
placed on a line added to the bottom of a log page when the normal procedure is to place a log entry on
the next available preprinted line. The Individual asserts that this irregularity indicates that his urine
specimen was not logged in properly and thus might indicate that his specimen was mishandled. The
Hearing Officer heard the testimony of two professionals who were familiar with the procedures at the
testing laboratory. They indicated that after all normal tests of a specimen are completed, positive
specimens are stored in a freezer for one year. A log is then prepared as specimens are placed in the
freezer. As noted during the Hearing, recovery of specimens from the freezer is easier if they are grouped
together on the freezer log. According to one of the expert witnesses at the hearing, placing the
Individual’s freezer log entry at the bottom of the page kept two entries concerning specimens sent by the
DOE on the same day next to each other on the log. In addition, he testified that it is not inappropriate to
group entries to keep them together.
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The Hearing Officer did not believe that the entry method on the freezer log indicates any reason to be
concerned that the Individual’s specimen was mishandled by the testing laboratory. I agree. Other than
mere speculation that the Individual’s urine sample was mishandled, the Individual has advanced no
additional arguments in his Statement of Issues to give merit to this argument. Therefore, I conclude that
the Hearing Officer’s finding with respect to this contention is reasonable.

2. Evidence of Rehabilitation

The Individual also contends that the record shows “unrebutted evidence” of his rehabilitation, including
his successful participation in the EAPRO Program. He points to the relevant factors and circumstances
connected with his conduct as set forth in 10 C.F.R. § 710.7(c):

the nature, extent and seriousness of the conduct; the circumstances surrounding his conduct,
to include knowledgeable participation; the frequency and recency of his conduct; the age and
maturity at the time of the conduct; the voluntariness of his participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation of his conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.

The Individual contends that the totality of these factors support a finding that a grant of access
authorization would be clearly consistent with the national interest. I disagree. During the hearing, the
Hearing Officer acknowledged several favorable points related to the Individual. Specifically, the Hearing
Officer heard testimony that the Individual is an excellent employee and that the Individual successfully
completed 12 months of random drug tests with negative results as required by the EAPRO program.
Nevertheless, the Hearing Officer did not find the Individual’s own testimony regarding his marijuana use
to be credible or candid. He thus found it difficult to accept the Individual’s testimony that he is not a
casual user of marijuana and that he did not add nitrite to his urine specimen.

The Hearing Officer cited two instances where he did not find the Individual’s testimony regarding his
marijuana use to be reliable. In the first instance, the Individual was asked about his marijuana use in high
school and in the early 1980's. Hearing Transcript (Tr.) at 180-181. The Individual did not provide any
clear answers to the questions. The Hearing Officer believed the Individual was not answering to the best
of his recollection. Hearing Officer Opinion at 85,516. In the second instance, the Individual testified that
he has not used marijuana since 1984. However, in a 1990 Questionnaire for Sensitive Positions (QSP),
the Individual indicated that he last used marijuana in 1988 and testified that he did not know why he
made this mistake on his QSP. The Hearing Officer found that the Individual’s testimony on these key
points was not straightforward.

The Hearing Officer was in the best position to consider the demeanor and credibility of the Individual at
the Hearing. However, I have also reviewed the record and find that the discrepancies in the Individual’s
testimony regarding his past marijuana use are troubling. Therefore, I agree with the Hearing Officer that
the Individual’s lack of candor about his drug use, generally, makes it hard to believe that he was truthful
with regard to the nitrite in his urine sample. Given his history of equivocation about drug use, there is no
evidence in the record which would make me believe his account that he had nothing to do with the
adulteration of his urine sample.(1)

III. Conclusion

As is evident from the above discussion, the matters raised in the Statement of Issues indicate that the
Individual disagrees with findings made by the Hearing Officer. However, those disagreements do not
evidence error. Based on the entire record and in light of my opinion that no error occurred, I cannot
conclude that a grant of access authorization would be clearly consistent with the national interest. 10
C.F.R. § 710.28(d).
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The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the Individual in writing of
the final determination, and provide a copy of the present opinion. Copies of the correspondence shall be
provided to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other party.
In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: December 12, 2000

(1)In a similar case, the Hearing Officer recommended the restoration of an Individual’s clearance whose
random drug test result was reported as “substituted: not consistent with normal human urine.” DOE
procedures considered that result the equivalent of a refusal to test, and it carried the same consequences
as a positive drug test. See Personnel Security Hearing, Case No. VSO-0352, 28 DOE
¶_______(November 15, 2000). In that case, the Hearing Officer found several procedural discrepancies
regarding the handling of the Individual’s sample. In addition, the Hearing Officer noted that the
Individual had a long record of 19 years of negative random drug tests, and no evidence of recent drug
use. This case is clearly distinguishable from the present case. Here, the record reflects that the testing
laboratory diligently followed normal testing procedures, and unlike the previous cited case, the Individual
has a history of drug use.
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November 30, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:September 26, 2000

Case Number: VSA-0346

This Opinion considers a Request for Review filed by XXXXX (hereinafter referred to as "the individual")
concerning his eligibility to retain an access authorization.(1) The Department of Energy (DOE)
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

This case concerns the suspension of the individual’s access authorization. During the course of a
reinvestigation of the individual’s eligibility for a clearance, a DOE Office conducted a Personnel Security
Interview (PSI) and requested that the individual be interviewed by a psychiatrist (the DOE psychiatrist).
The PSI and the DOE psychiatrist’s report did not resolve the security concerns of the DOE Office, which
then suspended the individual’s access authorization and issued a Notification Letter. In the Notification
Letter, the DOE Office informed the individual that his access authorization had been suspended because
information in the possession of the DOE created substantial doubt concerning his eligibility. The
Notification Letter described information falling within the purview of 10 C.F.R. § 710.8(j).

The DOE Office invoked 10 C.F.R. § 710.8(j) (Criterion J) on the basis that the individual has “been, or is,
a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol
abuse.” The DOE Office cited five incidents of the individual driving while intoxicated and noted that the
DOE psychiatrist diagnosed the individual as “suffering from alcohol abuse” and concluded that the
individual had not shown “adequate evidence of rehabilitation or reformation.”

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA), the individual requested a
hearing in this matter. 10 C.F.R. § 710.21(b). At the hearing, the DOE Office called three witnesses: the
individual, the DOE psychiatrist, and the security officer for the individual’s employer, a DOE contractor.
The individual, in addition to testifying on his own behalf, presented the testimony of a clinical
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psychologist (the psychologist), his girlfriend, and two co-workers. Based upon the testimony at the
hearing and other record evidence, the Hearing Officer issued an Opinion recommending that the
individual’s access authorization not be restored. Personnel Security Hearing, 28 DOE ¶ 82,757, Case No.
VSO-0346 (2000).

On September 26, 2000, the individual filed a Request for Review along with a statement of issues to be
reviewed. Letter from Attorney for Individual to Director, OHA (September 21, 2000). The individual
argues that there is sufficient evidence to mitigate the DOE’s security concerns, specifically because the
psychologist who testified on the individual’s behalf “addressed all of the security concerns set forth by
regulation” and concluded that the individual “presented no security risk to the United States.” Id. at 1. The
individual contends that the Hearing Officer improperly discounted the psychologist’s testimony, and
further alleges that the Hearing Officer was generally biased in favor of the DOE. Id. at 1-2. The DOE’s
Office of Security Affairs (SA) responded to the statement of issues on October 19, 2000, stating that it
had “no additional information to submit at this time.” 10 C.F.R. § 710.28(a), (b).

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Personnel Security Review, 27 DOE ¶ 83,030 at 86,640, Case No. VSA-
0281 (2000); cf. Amadeo v. Zant, 486 U.S. 214, 223 (1988) (quoting Fed. R. Civ. P. 52(a)). In rendering
findings of fact, the hearing officer, who was present for the testimony of the witnesses, is in the best
position to assess their demeanor and credibility, as well as to determine the appropriate weight to be
given to their testimony. Personnel Security Review, 25 DOE ¶ 83,002 at 86,512, Case No. VSA-0014
(1995).

B. Alleged Bias of the Hearing Officer

This office takes very seriously allegations of bias on the part of any of its Hearing Officers. In the present
case, the individual complains that the

complete tenor of the hearing demonstrated that the hearing officer was putting on the case for
the Department. She did not like the evidence we presented; she simply commented that it was
not relevant. If the Department did not put on evidence which she thought might be
satisfactory to support her preconceived determination, then she would place that evidence in
the record herself. It is obvious that the hearing officer was biased, and her conduct at the
hearing and her eventual determination verifies that.

Letter from Attorney for Individual to Director, OHA at 1-2. However, the individual does not direct my
attention to any evidence in the record to support his assertions as to the conduct of the Hearing Officer,
and I find none. In fact, the individual’s statement on this issue is general in nature, with one exception. It
focuses on one footnote in the Hearing Officer’s opinion in which she stated that she would give no weight
to the testimony of the psychologist that the individual does not present a security risk. I fail to see how
this statement is evidence of bias. Rather, as I explain below, it is merely a correct application of the
criteria in the Part 708 regulations.
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C. Security Concerns Based Upon the Individual’s Use of Alcohol

First, we point out that the Hearing Officer cited the testimony of the experts of both sides in this matter,
and indeed the testimony of the individual himself, in support of her conclusion that there was “adequate
evidence of a Criterion J security concern regarding the individual’s use of alcohol.” 28 DOE ¶ 82,757 at
85,533. There is thus no basis to the individual’s claims that the Hearing Officer considered only evidence
from the DOE Office. The DOE psychiatrist diagnosed the individual as suffering from alcohol abuse.
DOE Exhibit 5; Tr. at 42. The psychologist who testified on behalf of the individual stated that the
individual “clearly has had a history of alcohol abuse,” but that “at least for the last year, he’s not had
that.” Tr. at 97, 98. And when the individual was asked at the hearing whether he acknowledges that he
has “a drinking problem,” the individual replied, “Yes, I do.” Tr. at 13.

After noting this security concern, finding that the individual has abstained from alcohol since December
6, 1999, and opining that he is “currently not an alcohol abuser,” the Hearing Officer then properly turned
to the question of whether the individual has been rehabilitated from his past alcohol abuse. Again, the
Hearing Officer relied upon the testimony of both experts in concluding that the individual is not
rehabilitated. 28 DOE ¶ 82,757 at 85,534-35; Tr. at 54. The psychologist, whose “impeccable credentials”
the individual cites in his request for review, testified as follows in response to questions from the DOE
Counsel:

Q. And is it your opinion that he needs to have a certain amount of time to demonstrate
rehabilitation or reformation, or is it your opinion that he's at rehabilitation and reformation
now?

A. Well, he's rehabilitated in the sense that he no longer fits these criteria [for alcohol abuse].
No matter how you define the word recurrent, he doesn't fit in there anymore. Now, the word
rehabilitation, of course, has such a broad meaning. What I think -- what I would recommend
to him -- let's say tomorrow somebody said, "You get your Q clearance back, forget about
this, it's a big mistake," I would still recommend to him that once a month you check in with
someone, someone in addition to the probation officer, because some of the stuff returns, and
as strong as you feel now, check in with someone once a month, and I would recommend that
to him and I would recommend that to the Department, that that is what's needed, not for
treatment, but as a safety measure to reassure him and to reassure ourselves that there is going
to be some ongoing continued supervision, that we don't have a false cure here.

Q. And how long would that period -- how long would he need to do that?

A. I would recommend that for 18 months.

Tr. at 109-110.

Based on both experts’ testimony, the Hearing Officer found “that the individual is not fully rehabilitated
from his alcohol use problems. There is still a risk of relapse that raises a concern for the psychiatrist and
the psychologist.” 28 DOE ¶ 82,757 at 85,535. It is true, as pointed out by the individual, that the
psychologist responded no to the question of whether the individual “would present a security risk to the
United States, the defense, or to the Department of Energy.” Tr. at 107. However, presented with this
opinion testimony by a psychologist on the ultimate question of law before the Hearing Officer, she
properly gave it no weight as it was clearly outside the psychologist’s area of expertise. 28 DOE ¶ 82,757
at 85,535 n.8 (“Since the psychologist is not an expert in matters of DOE security, I do not believe he is
qualified to provide testimony on this subject.”).

The Hearing Officer’s judgment in this regard was particularly appropriate given the psychologist’s
opinion quoted above as to the continued risk of relapse, an issue that was within the bounds of his
expertise. The danger to the national security in the event of such a relapse into alcohol abuse is clear.
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Because the use of alcohol at the very least has the potential to impair a user’s judgment and reliability,
individuals who abuse alcohol may be susceptible to being coerced or exploited to reveal classified
matters. Personnel Security Review, 27 DOE ¶ 83,030 at 86,644, Case No. VSA-0281 (2000). The
psychologist essentially opined that this risk could be avoided by restoring the individual’s clearance, but
monitoring him for the next 18 months. However, the Part 708 regulations clearly do not “contemplate[] . .
. the conditional reinstatement of individuals who may be serious security risks.” Personnel Security
Review, 26 DOE ¶ 83,008 at 86,555, Case No. VSA- 0102 (1997) (rejecting request for stay of decision
while individual completed rehabilitation from drug use).

In short, I find no basis for the claims of bias and unfairly discounting testimony raised in the individual’s
request for review. The Hearing Officer properly weighed the evidence before her, in particular the
consensus of both experts as to the individual’s risk of relapse into alcohol abuse. The evidence in the
record clearly supported her conclusion. I therefore cannot find that restoring the individual’s access
authorization would not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: November 30, 2000

(1)An “access authorization” is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.
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April 19, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: February 16, 2001

Case Number: VSA-0352

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXXXX (the
individual) concerning his eligibility for access authorization (1) under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or Special Nuclear Material." As
discussed below, after carefully considering the record before me in light of the relevant regulations, I
recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in a
decision issued by an Office of Hearings and Appeals (OHA) Hearing Officer. Personnel Security Hearing
(Case No. VSO-0352), 28 DOE ¶ 82,774 (2000). I will not reiterate all the details of that case here. For
purposes of the instant security review, the relevant facts are as follows.

A DOE Operations Office learned of certain derogatory information about this individual, which caused it
to suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8(l) (Criterion L). (2)

The Criterion L concern arose when the individual took a random drug test. The laboratory analyzing the
individual’s urine reported the results of the test as “substituted: not consistent with normal human urine.”
(3) This result was considered a refusal to test, and carried the same consequences as a positive drug test.

The Hearing Officer convened a hearing in order to allow the individual to resolve the doubt regarding his
continued eligibility for access authorization. At the hearing, the DOE Counsel presented two witnesses: a
DOE personnel security specialist and a Medical Review Officer (MRO) who reviewed the laboratory’s
test results. The individual testified and called seven witnesses: two supervisors and five colleagues.

II. Opinion of the Hearing Officer
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The Hearing Officer made the following key findings of fact regarding the collection and testing of the
individual’s urine. The Hearing Officer noted that the collection of the individual’s sample was supervised
by a nurse at a local clinic. The Hearing Officer stated that the nurse gave the individual forms to fill out
and provided him with one specimen cup. The Hearing Officer then found:

after providing the specimen, the individual asked the nurse why there was only one specimen
cup. She replied that the new boxes sent to the collection site had only one bottle inside. The
individual watched the nurse put the label on and left. The specimen was sent to the lab for
testing. The lab determined that the chemical composition of the specimen was not consistent
with that of normal human urine. The lab indicated that the specimen was 'substituted,' and did
not run any further tests on the specimen. The lab sent the test results to a company that
provided medical review officer (MRO) services to DOE. An MRO employed by that
company reviewed the test results and classified the specimen as 'a refusal to test,' a result
which carries the same consequences under DOE drug testing policy as a positive test. The
sample was not retested.

28 DOE at 85,600.

The Hearing Officer found evidence of “non-trivial procedural irregularities in the individual’s test.” Id.
She noted that the individual questioned the nurse about the irregularity he observed in which she only
gave him one specimen bottle. The Hearing Officer also pointed out that the collection nurse indicated on
a form that a “split sample” [i.e., two, labeled specimen bottles] was required. The Hearing Officer stated
that upon receiving the sample, the laboratory noted that single specimen as a discrepancy. The Hearing
Officer further noted that the individual’s supervisor, who is a drug test coordinator, testified that it was
his belief that even though regulations require a “split sample,” sometimes the sites receive single bottle
kits, instead of two-bottle kits. Id. at 85,600-01.

The Hearing Officer found that these circumstances raised substantial doubt about the handling of the
sample and the circumstances of the collection. She stated that if a “split sample” were available or a
retest performed, the accuracy of the first test could have been verified. Id. at 85,601.

The Hearing Officer also believed that the evidence presented by the DOE in this case was faulty because
there were no DOE witnesses who were employees of the clinic that collected the sample or of the lab that
performed the drug test, or who were part of the chain of custody of the sample. Id.

The Hearing Officer found persuasive the testimony of the individual’s co-workers/friends, who believed
that this individual would not tamper with his specimen. She was particularly impressed by the testimony
of one of the individual’s colleagues who was formerly the chief of narcotics on a regional police force.
This witness testified that he was able to recognize drug abusers and he stated that in 13 years he never
saw any indication of a drug problem in the individual. Id. at 85,602. Finally, the Hearing Officer was
convinced by the forthright manner of the individual and found credible his testimony that he did not
adulterate his specimen. Id.

Based on the above findings, the Hearing Officer concluded that the security concerns raised in the
notification letter had been resolved. She found the witnesses presented by the individual to be persuasive
and that “the procedural discrepancies in the record of the individual’s drug test reflect the possibility of
irregularities in the handling of his specimen.” Id. at 85,603. She therefore concluded that the security
concerns had been mitigated, and that the individual’s access authorization should be restored.

III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the Office of Safeguards and Security (OSS) filed a statement setting
forth the focal issues in the review phase of this proceeding (hereinafter referred to as “Statement of
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Issues,” or “Statement”). The Statement objects to the Hearing Officer’s conclusion that the individual
resolved the Criterion L concerns. Specifically, the OSS submission disagrees with the Hearing Officer’s
statement that there is a doubt as to whether the individual’s sample was appropriately collected and
handled. With respect to the Hearing Officer’s concern that there were no witnesses with personal
knowledge of the chain of custody to testify in this case, the OSS argues that the documentary evidence
showing the chain of custody was both available and sufficient.(4)

The individual filed a response to the OSS submission. The individual again raises the concern that a “split
sample” was not collected. The individual also alleges that the collection facility used in this case has
made numerous mistakes. The individual also states that laboratories make mistakes and contends that he
should have been permitted to have a retest.

Moreover, seven co-workers/friends of the individual filed statements attesting to his good character and
reliability. One statement asserted concerns regarding DOE drug testing procedures.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). She also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996). As discussed below, I see several significant
errors in the Hearing Officer’s conclusions and I shall therefore reverse her recommendation to restore this
individual’s access authorization.

V. Analysis

At the outset, I must emphasize that I treat concerns about the validity of laboratory conclusions regarding
urine specimens very seriously. Drug testing for Federal agencies is widely performed, and facilities
engaged in such testing are held to exacting standards. However, they cannot be infallible, and we must be
vigilant in our examination of contentions raised by individuals in the administrative review process to
ensure that technical standards are followed carefully and consistently. As a result, I look unfavorably
upon any errors made in the testing process. However, the mere allegation of a procedural error does not
warrant a restoration of an access authorization. In order for me to conclude that, due to a procedural error
in testing, an access authorization should be restored, I would have to be convinced that the procedural
irregularity was significant enough that it was likely to have produced an error in the test result itself.

As I indicate below, none of the evidence provided by the individual casts any doubt upon the validity and
reliability of the collecting and testing procedures that were followed with respect to his specimen or upon
the conclusion reached by the laboratory, namely that his specimen was adulterated. The evidence
convincingly shows that the specimen provided by this individual was well outside normal limits for
human urine. Other than alleging that he was entitled to a two-bottle process, the individual offers no
reason to believe that there was any error in the single bottle testing process here. (5) He certainly has not
provided any basis for me to conclude that the test result itself was incorrect.

In the instant case, the Hearing Officer correctly noted that only a single sample was available for testing.
She then concluded that this single sample procedure was a cause for concern and that if a “split sample”
were available, a retest could have been performed and the accuracy of the first test could have been
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verified. 28 DOE at 85,601.

Her conclusion here is based on a misunderstanding of the single sample process and the record in this
case. In the two-bottle process, a specimen is divided and placed into two secured and labeled bottles. The
testing laboratory is able to send the unopened second sample bottle, under its original seal, to a second
laboratory for an independent review of the test results. If there is only a single bottle process, laboratory
testing practice appears to be as follows. When a specimen is tested, the seal of the original specimen
bottle is broken and a portion of the urine is poured off into a prepared test tube called an “aliquot tube.”
The original specimen bottle is recapped and preserved, and the urine in the aliquot tube is then tested. If
the aliquot tube contains evidence of an illegal drug (or there is some other irregularity), a second aliquot
is poured from the original specimen bottle into a completely different, fresh aliquot test tube, and a
second test is performed. This single bottle process is practiced in testing performed for the DOE. E.g.,
Personnel Security Hearing (Case No. VSO-0126), 26 DOE ¶ 82,776 (1997). It is thus clear that even
though there is a single specimen bottle, normally a laboratory does perform a confirmatory test.
Performing a retest from a single specimen bottle is a practice that we have seen elsewhere in other cases.
(6)

After reviewing the record in this case, I find that even though the individual provided only a one-bottle
urine sample, that sample was in fact properly tested and then retested by the testing laboratory. The MRO
testified that the chain of custody documents indicate that the sample was given an initial test which
showed abnormal creatinine and specific gravity levels. He stated that the specimen was therefore retested,
with the same result. Transcript of Hearing, Case No. VSO-0352 (Tr.) at 62 and 63.

The documentary evidence in the record supports that testimony. A DOE exhibit shows that a portion of
the specimen was tested on August 19, 2000. DOE Tab 3, Exh. 2 at 14. As stated above, the MRO
concluded that the sample was “substituted.” On August 20, another portion of the urine specimen was
removed from the test bottle and tested, with the same result. Id. I believe that this test and retest are very
important elements in this case and reasonably establish the accuracy of the results. The individual has
submitted no evidence at all to the contrary. The fact that the individual was not offered the opportunity to
have a sample from a second bottle tested by another laboratory does not convince me that there is any
likelihood that the test results from the testing laboratory for his specimen are incorrect.

Overall, I am convinced that the single bottle testing process is a fair one that produces accurate results. I
am also persuaded that in this case, the laboratory performed the test and retest in a reliable manner. See
Tr. at 74-76. Thus, the fact that there was no “split sample” does not suggest to me that there was any
unfairness or unreliability that could or should have been corrected by sending a second, unopened sample
to a different laboratory.

In fact, the only anomaly in the entire process drug testing process in the instant case took place in the
collection phase. As stated above, a single specimen bottle was provided in the test kit, and the nurse who
oversaw the collection checked a box on a form indicating that a “split sample” was required.(7)

This does not convince me that there was any actual error in the collection process. I find no reason to
believe that any problem existed in the collection process itself, such as that the specimen was tampered
with, or that the collection bottles were not pristine. In fact, it is clear that the individual was present for
the selection and labeling of the specimen kit and testified that there was nothing unusual about it. Tr. at
201. This is the same procedure typically used throughout the DOE complex. His complaint in this
instance is that there was only one bottle, and that a box on a form was improperly checked. He grossly
exaggerates the consequences. Assuming there should have been two bottles in the test kit, I still see
nothing that undermines the validity of the laboratory’s conclusion that the individual’s specimen was
“substituted,” i.e., not consistent with normal human urine. This is a very serious matter, one which raises
doubts about the honesty and trustworthiness of the individual, and only evidence which raises questions
about the laboratory’s conclusion or some real unfairness to the individual can vitiate that conclusion. I see
no reason to believe that there was anything about this collection process to raise a suspicion about the
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subsequent handling of the specimen, the competence of the testing laboratory, or the validity of the test
results. As I stated above, the collection nurse checked a box indicating that a “split sample” was required.
Even if a “split sample” was in fact required, I am not convinced that it was inappropriate for the
collection nurse to proceed with the collection using a single-bottle kit, since it appears that it was the only
one available to her.

In his Response, the individual raises a new concern about the collection. He now maintains that he
initialed two seals and that he affixed only one over the top of the specimen container. He questions what
the collection nurse did with the other seal. He seems to be implying that the nurse may have used this
other seal in some improper manner that led to the adverse test result in this case. I cannot give any
credence to such a speculative assertion. I have no reason to believe that the collection nurse would have
acted unprofessionally, and carelessly affixed an allegedly unused label to a sample not provided by the
individual. Moreover, this new speculation is not consistent with the individual’s testimony. At the hearing
the individual stated that he “watched [the collection nurse] affix the labels [on the specimen bottle].” Tr.
at 201 (emphasis added). See also Tr. at 35 (testimony by MRO indicating that a single test bottle has
more than one seal). This testimony suggests that both labels initialed by the individual were accounted
for.

Next, the Hearing Officer believed that testimony from individuals who had personal knowledge
regarding the chain of custody of the specimen in this case was necessary. She stated that although the
MRO gave credible testimony, he had no personal knowledge of the lab’s procedures. I disagree with the
Hearing Officer about whether a DOE Office should be required to call laboratory witnesses to testify
regarding laboratory procedures in cases challenging the results of a particular test. It was the burden of
the individual to bring forth witnesses to demonstrate his position that a laboratory result was inaccurate. I
therefore do not find that the DOE is required to bring forth witnesses who have personal knowledge of a
specific urine sample in a case in which the validity of a particular test result is challenged. (8)

I also see no basis to suspect the accuracy of the results of the testing laboratory. I reviewed the chain of
custody documents in this case. DOE Tab. 3 Exh. 1 and 2. I see nothing in them that gives rise to any
concern regarding the reliability of the test. In this case, the contention that there was some impropriety in
the testing procedures is without any foundation. It is pure speculation. (9)

In this regard, it is by now well established that in personnel security cases involving the accuracy of a
drug test result, it is the individual’s burden to provide a reason to believe that an error in the test result
occurred. (10) Personnel Security Hearing (VSO-0345), 28 DOE ¶ 82,753 (2000). The individual in this
case has not shown any reason to believe that the test was inaccurate. His conjecture that the testing
laboratory or the collection site must have made an error is not sufficient.

I note that the Hearing Officer found particularly persuasive the testimony of one of the individual’s
colleagues who was formerly a chief of narcotics on a regional police force. She noted that this witness
had substantial knowledge of drug abuse and had received specialized training in detecting behavioral
changes caused by drug abuse. The Hearing Officer pointed out that this witness testified that in 13 years
he never saw any indication of a “drug problem” in the individual. 28 DOE at 85,602.

I believe that the Hearing Officer’s reliance on this testimony was misplaced. This witness’ testimony that
he could have detected, through behavioral changes, if the individual was a drug abuser or had drug
problems offers nothing significant in this case. There is no basis for supposing that the individual had a
“drug problem,” or was a drug abuser. (11) The individual could certainly have been involved in sporadic
drug use or even a one time drug use the day before the random drug test. I see no reason to believe that
this witness would have been able to detect minimal or one time drug use through behavioral changes
alone. In fact, there is no testimony whatsoever on this point. I find the Hearing Officer’s particular
reliance on this witness’ testimony, because of his expertise in the area of drug abuse, to be unwarranted
with regard to the individual’s honesty and reliability.
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I have also reviewed the letters submitted by the individual’s co- workers/friends. These tributes uniformly
attest to the individual’s good character, reliability and trustworthiness. The writers assert that they have
never seen the individual use drugs. I accept the validity of those letters. However, these testimonials are
not sufficient to tip the balance in this case. The adulterated urine sample in this case raises a security
concern that cannot be overcome by the affirmations of friends of the individual who claim that they never
saw him use drugs. See Personnel Security Review (Case No. VSA-0327), 28 DOE ¶ 83,005 (2000)(aff’d
OSA August 4, 2000).

VI. Conclusion

As we have often stated, a DOE administrative review proceeding under 10 C.F.R. Part 710 is not a
criminal matter in which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt. E.g., Personnel Security Hearing (Case No. VSO- 0216), 27 DOE ¶ 82,781 (1998). In
this type of case we are dealing with a different standard, one designed to protect national security
interests. Once the DOE has made showing of derogatory information raising security concerns, the
burden is on the individual to convince the DOE that restoring his access authorization “would be clearly
consistent with the national interest” 10 C.F.R. § 710.27(d).

The Hearing Officer misapplied this standard. Her finding that there is a “possibility of irregularities in the
handling of [the individual’s] specimen” is not sufficient to resolve the security concern that arises from
the adulterated sample. 28 DOE at 85,603. It does not demonstrate that it would be clearly consistent with
the national interest to restore this individual’s access authorization.

Furthermore, I am not in agreement with the Hearing Officer’s finding of “non-trivial procedural
irregularities in the individual’s test.” As I stated above, the alleged irregularity occurred in the collection
phase, and that irregularity does not suggest that the collection site was careless or did anything improper
with respect to the collection itself. There is no reason to suspect that the sample was tainted by some
action of the collection laboratory or became tainted at a later phase. The purported anomaly in the
collection process, i.e., that a “split sample” was required but was not taken, gives rise to no concern that
the collection site itself is unreliable. If there was any irregularity at all, it was ministerial. There is
certainly no reason to believe that it had any effect on the accuracy of the test results.

In sum, I find only a possible, but ultimately insignificant, inconsistency in the collection process: a
hearing witness indicated that a “split sample” should have been taken; and a collection nurse marked on a
form that a “split sample” was required, but, having only a single sample kit, proceeded to collect only a
single sample. This slight deviation does not establish any unfairness in this proceeding. Nor does it taint
the later phases of the drug testing protocol: the handling of the sample, and the reliability of the testing
laboratory’s processes. The individual has produced no explanation for the adulterated sample.
Accordingly, I find that the Hearing Officer was incorrect in determining that the individual had resolved
the Criterion L concern in this case.

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
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Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: April 19, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion L includes information that an individual “engaged in any unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy. . . . Such
conduct or circumstances include. . . violation of any commitment or promise upon which DOE previously
relied to favorably resolve an issue of access authorization eligibility.”

(3)The sample had an abnormal level of creatinine and an abnormal specific gravity. See, Transcript of
Personnel Security Hearing (Case No. VSO-0352) at 38-41; DOE Tab 3 Exh. 2 at 14.

(4)The OSS also contends that Department of Transportation (DOT) drug testing regulations, which refer
to a double bottle collection process, provide that if the first test specimen is found to be adulterated or
substituted, the employee has no right to have the second specimen tested, if one existed. Accordingly, the
OSS maintains that the issue of whether a “split sample” was required is irrelevant. I agree that the “split
sample” issue is irrelevant here, but, as discussed below, for reasons different from those raised by OSS.

(5)I recognize the testimony of the individual’s supervisor to the effect that under DOE “policy” this
individual is subject to Department of Transportation regulations requiring a double-bottle sample. His
testimony seemed to me to be rather hesitant and confused. Tr. at 178-79. See 49 C.F.R. § 5331(d)(5). The
MRO also referred to the “split sample” process. Tr. at 48. However, as an outside contractor who reviews
test results, the MRO is not an expert on whether this individual is entitled by regulation or policy to have
a “split-sample” drug test. Thus, all in all, I find the evidence developed in this case on whether a “split
sample” was required is too weak for me to review. Ultimately, however, a determination as to whether
the individual was entitled to a “split sample” is not necessary to my decision on the merits of this appeal.

(6)In fact, in other personnel security case before OHA Hearing Officers, laboratory personnel have
described the testing procedures in virtually the same manner as the tests were conducted in this case. E.g.
Personnel Security Hearing (Case No. VSO-0345), 28 DOE ¶ 82,753 (2000); Personnel Security Hearing
(Case No. VSO-0126), 26 DOE ¶ 82,776 (1997). The single sample process does not seem to be an
unusual one.

(7) It is worthwhile reiterating here that the collection nurse did not indicate that she was in fact taking a
“split sample.” She only indicated on the form that a “split sample” was required. As noted above,
according to the individual, she acknowledged that the test kits she had available were not “split sample”
kits.

(8)I doubt that testimony by laboratory personnel could provide any significant information, since
laboratories typically receive and test far too many specimens for any lab employee to have personal
knowledge of a specific urine specimen. However, if an individual seeking access authorization asks for
the names of the personnel who were on record as being involved in the testing of his specimen, the DOE
is obligated to provide that information so the individual has the opportunity to call these persons as
witnesses.
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(9)As the Hearing Officer stated, a laboratory employee noted for the record that the collection nurse had
checked the “split sample required” box, but that the second bottle was missing when the individual’s
sample arrived at the laboratory. 28 DOE at 85,601. This notation actually confirms the meticulousness of
the laboratory’s procedures, and that of its employees, as well. On balance, it reenforces my overall
conclusion that the testing laboratory itself was reliable.

(10)The individual could certainly have requested that the laboratory personnel involved in processing his
sample give testimony by telephone. However, the record in this case indicates that the individual’s
attorney elected not to call any expert witnesses, but rather to attempt to develop his case only through
cross examination of DOE witnesses. Memorandum of August 4, 2000 prehearing telephone conference.

(11)The Notification Letter did not refer to any security concern to the effect that the individual had used
illegal drugs or controlled substances. A security concern of this nature is specifically set forth at 10
C.F.R. § 710.8(k). As stated above, the sole concern raised by the DOE Office in this case is a Criterion L
concern related to reliability, honesty, and trustworthiness.
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Case No. VSA-0359, 28 DOE ¶ 83,016 (OHA
January 9, 2001)

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

January 9, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: December 1, 2000

Case Number: VSA-0359

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXXXXX (the
individual) concerning his eligibility for access authorization (1) under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or Special Nuclear Material." As
discussed below, after carefully considering the record before me in light of the relevant regulations, I
recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in a
decision issued by an Office of Hearings and Appeals Hearing Officer. Personnel Security Hearing (Case
No. VSO-0359), 28 DOE ¶ 82,768 (2000). I will not reiterate all the details of that case here. For purposes
of the instant security review, the relevant facts are as follows.

A DOE Operations Office learned of certain derogatory information about this individual, which caused it
to suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8 (h), (j) and (l) (Criteria H, J, and L
respectively). (2)

The Criterion H concern expressed in the Letter relates to a diagnosis by a DOE consultant-psychiatrist
(DOE psychiatrist) that the individual was suffering from Gender Identity Disorder (GID). The Criterion J
concern related to the DOE psychiatrist’s diagnosis that the individual was suffering from “substance
abuse, alcohol without adequate evidence of rehabilitation or reformation.” The Criterion L concern
involves the individual’s alcohol-related arrests, and the fact that for many months the individual withheld
information about his alcohol consumption from his Employee Assistance Program (EAP) counselor.

The Hearing Officer convened a hearing in order to allow the individual to resolve the doubt regarding his
continued eligibility for access authorization. At the hearing, the DOE Counsel called two witnesses: the
DOE psychiatrist and a DOE personnel security specialist. The individual offered the testimony of his
supervisor, a friend and co-worker, his EAP Counselor, his psychotherapist, and his wife, and testified on
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his own behalf.

II. Opinion of the Hearing Officer

Based on the testimony of the DOE psychiatrist, the Hearing Officer determined in his Opinion that the
GID did not cause a significant defect in the individual’s judgment or reliability. Accordingly, he found no
valid security concern under Criterion H in this case.

However, the Hearing Officer did find that the individual’s use of alcohol and the DOE psychiatrist’s
diagnosis of alcohol abuse created a security concern under Criterion J, and proceeded to assess whether
the individual had mitigated that concern. The Hearing Officer noted the following evidence in that regard.
The individual testified that he had abstained from alcohol since January 2000. Several witnesses
supported that testimony. The individual also testified, with corroboration, that he participated in one-on-
one and group psychotherapy regarding anger management marriage, and alcohol issues. Further, the
individual testified about his attendance at Alcoholics Anonymous (AA) meetings and about his serious
involvement in that program. He submitted a log documenting his attendance.

Notwithstanding this mitigating evidence, the Hearing Officer found with respect to Criterion J that at the
time of the hearing, the individual could not be considered rehabilitated or reformed from his abuse of
alcohol. The Hearing Officer was convinced by the testimony of the DOE psychiatrist that, given the
individual’s history, to establish reformation, the individual needed two years of abstinence from alcohol,
or three years with no alcohol-related social, family, medical, legal or employment problems, if he chose
to drink at all. As evidence of rehabilitation from alcohol abuse, the DOE psychiatrist stated that he would
require either 100 hours of attendance at Alcoholics Anonymous meetings, at least once a week for a year,
or successful completion of a professionally led alcohol treatment program for a minimum of 50 hours or
six months. Either of these programs would have to be coupled with a two-year period of no alcohol-
related problems as described above. Under the DOE psychiatrist’s time frames, the individual cannot
achieve rehabilitation or reformation in less than two years (beginning in January 2000). Because less than
one year had passed since the individual truly committed himself to abstinence, the Hearing Officer
determined that the individual had not reached either of the goals cited by the DOE psychiatrist as
appropriate in this case. The Hearing Officer also noted that the individual’s GID was causing significant
stress in his life and in his relationship with his wife and children, and pointed to the concern that he
might turn to alcohol to cope with that stress. Accordingly, the Hearing Office found that the Criterion J
concern had not been resolved.

With respect to Criterion L, the Hearing Officer found that the individual had a pattern of concealing the
truth about his use of alcohol and that it was too early to predict whether the individual will be truthful in
the future about his alcohol and gender-related issues.

The Hearing Officer therefore did not recommend the restoration of the individual’s access authorization.

III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement setting forth the issues on which he
wants me to focus in the review phase of this proceeding (hereinafter referred to as “Statement of Issues,”
or “Statement”).

In his Statement of Issues, the individual has not set forth any factual or legal errors by the Hearing
Officer. Rather, he has provided updated information regarding his situation. He asks me to consider the
following new documents in reviewing his eligibility for an access authorization: (i) his own letter,
asserting the changes in his domestic situation since the hearing, and his continued abstinence from
alcohol; (ii) updated AA meeting attendance records; (iii) a letter from his wife describing the recent
improvement in her own mental status and in her relationship with the individual; (iv) a letter from his
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mother in law, stating that the individual has made considerable progress in changing his lifestyle.

The DOE Office of Safeguards and Security filed a Response indicating that it did not wish to submit any
additional information in this case.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

V. Analysis

As discussed below, the updated information included in the Statement of Issues does not persuade me
that the individual’s access authorization should be restored.

The three letters all support the individual’s position that he is continuing to make considerable changes in
his life. They indicate that the individual is maintaining his abstinence from alcohol and is attending
therapy sessions. The AA attendance records show that the individual has taken seriously the
recommendation of the DOE psychiatrist that he attend meetings for at least one year. His wife indicates
that she and the individual have reconciled, and that she is now attending therapy sessions. Her letter
describes a more stable family situation, including improved communication among all family
members.(3) These are all factors that are in the individual’s favor and very much to his credit. I am
impressed by his commitment to gradually resolving his alcohol and GID- related problems. This
additional information suggests that the individual has continued to make progress since the hearing.

However, it is clear to me that rehabilitation efforts and a further stabilization period still remain for this
individual. In particular, he has not yet completed the two-year abstinence period recommended by the
DOE psychiatrist, and he has also not completed the recommended one-year attendance at AA meetings. I
agree with the Hearing Officer’s finding that these are minimum key benchmarks for this individual. Thus,
at this time, I do not find that the Criterion J and L security concerns have been fully resolved.
Accordingly, I cannot recommend that this individual’s access authorization be restored.

VI. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party.

In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
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710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: January 9, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion H includes information that an individual has an illness or mental condition that in the opinion
of a board- certified psychiatrist, causes or may cause a significant defect in his judgment or reliability.
Criterion J includes information that the individual is a user of alcohol habitually to excess, or has been
diagnosed by a board- certified psychiatrist as alcohol dependent or as suffering from alcohol abuse.
Criterion L covers information that an individual has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes to
reason to believe that he may be subject to pressure, coercion, exploitation or duress which may cause him
to act contrary to the best interests of the national security.

(3)Of course, without the opportunity to probe these assertions, I cannot make a finding as to their
truthfulness.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

November 30, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:September 7, 2000

Case Number: VSA-0363

This Opinion considers a Request for Review filed by XXXXX (hereinafter referred to as "the individual")
concerning his eligibility to retain an access authorization.(1) The Department of Energy (DOE)
regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The individual has been an employee at a facility of the Department of Energy (DOE) for approximately
twenty years. DOE Tab 4, Exhibit 1. After the individual tested positive for cocaine on a random drug test,
a DOE security specialist conducted a personnel security interview (PSI) with the individual. DOE Tab 2,
Exhibit 6; DOE Tab 4, Exhibit 1 at 15-16. The PSI did not resolve the security concerns of the DOE
Office, which then suspended the individual’s access authorization and issued a Notification Letter. The
Notification Letter included a Statement of Charges, identifying the derogatory information that led to the
suspension. The cited charges were that (1) the individual deliberately falsified his history of illicit drug
use, a security concern as specified at 10 C.F.R. § 710.8(f) (Criterion F); and (2) the individual had illicitly
used marijuana and cocaine, a security concern as specified at 10 C.F.R. § 710.8(k) (Criterion K). DOE
Tab 2, Exhibit 3.

After his access authorization was suspended, the individual requested a hearing to provide evidence in
support of his eligibility for access authorization. DOE Tab 2, Exhibit 1. 10 C.F.R. § 710.21(b)(6). At the
hearing, the individual presented the testimony of his drug abuse counselor, his wife, and six friends and
family members. He also testified on his own behalf. The DOE presented the testimony of a Personnel
Security Specialist. Based upon the testimony at the hearing and other record evidence, the Hearing
Officer issued an opinion recommending that the individual’s access authorization not be restored.
Personnel Security Hearing, 28 DOE ¶ 82,760, VSO-0363 (2000).

On September 7, 2000, the individual filed a Request for Review of the Hearing Officer’s opinion, Letter
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from individual to Office of Hearings and Appeals (OHA) (Sept. 5, 2000), and then filed a statement of
issues to be reviewed on September 25, 2000. Letter from individual to Steven Goering, OHA Staff
Attorney (undated). In his statement of issues, the individual asks why the DOE Office did not send him to
“see a Psychologist, or Psychiatrist. This is what usually takes place in similar cases. I feel that I should be
granted the opportunity to be evaluated by a certified, mental health professional” and that “an evaluation
by a certified professional would have [lent] credibility to” the Hearing Officer’s opinion. Id. The
individual also notes that the Hearing Officer “stated that a twelve month period is the standard
requirement, for abstinence from substance related disorders. I am going into my [eighth] month of not
only being abstinent, but also being actively involved with my outpatient, treatment program.” Id. The
DOE’s Office of Security Affairs (SA) responded to the statement of issues on October 19, 2000, stating
that it had “no additional information to submit at this time.” Memorandum from Owen B. Johnson, Office
of Safeguards and Security, to Director, OHA (October 18, 2000).

II. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I cannot conclude that it
would be clearly consistent with the national interest to restore the access authorization of the individual.

As a general rule, I will not set aside findings of fact made by a hearing officer in these types of cases
unless they are clearly erroneous. Personnel Security Review, 27 DOE ¶ 83,030 at 86,640, Case No. VSA-
0281 (2000); cf. Amadeo v. Zant, 486 U.S. 214, 223 (1988) (quoting Fed. R. Civ. P. 52(a)). In rendering
findings of fact, the hearing officer, who was present for the testimony of the witnesses, is in the best
position to assess their demeanor and credibility, as well as to determine the appropriate weight to be
given to their testimony. Personnel Security Review, 25 DOE ¶ 83,002 at 86,512, Case No. VSA-0014
(1995).

B. Issues Raised by the Individual

1. Request for Evaluation by Mental Health Professional

The individual appears to contend that the DOE had an obligation to send him for evaluation by a mental
health professional. This is not correct. In many cases, a DOE office will ask for such an evaluation before
requesting the authority to conduct an administrative review proceeding. But, as the Personnel Security
Specialist testified in the present case, “that is actually a management call for the [DOE]. Management did
review his case. They felt that since he had already tested positive [for] the use of illegal drugs that no new
information would be gained by sending him to a DOE psychiatrist.” Tr. at 27.

Moreover, at least three mental health professionals have already evaluated the individual and provided
diagnoses. In February and March 2000, after his positive drug test, a licensed psychologist evaluated the
individual and diagnosed him as suffering from chemical dependency. Memorandum from Licensed
Psychologist to Warren Gray, OHA, and attached facsimile cover sheet (June 18, 2000). Upon the
individual’s discharge from a drug treatment center in April 2000, an alcohol and drug counselor (who
testified at the hearing on behalf of the individual) provided a diagnosis of “Cocaine Dependency.”
Enclosure to Letter from Alcohol and Drug Counselor to Warren Gray (June 12, 2000). Finally, an
evaluation by another Licensed Psychologist on June 6, 2000, which included standardized psychological
testing, concluded with a diagnosis of “Cocaine Dependence in Remission.” Id.
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2. Whether the Individual is Rehabilitated or Reformed from Cocaine Dependence

The individual describes a statement by the Hearing Officer “that a twelve month period is the standard
requirement, for abstinence from substance related disorders.” Letter from individual to Steven Goering,
OHA (undated). The following is the statement from the Hearing Officer’s opinion to which the individual
apparently is referring:

In most of the cases in which an individual has claimed to have been rehabilitated from
substance-related disorders, we found that there is not sufficient evidence of rehabilitation
until the individual has abstained from the use of all psychoactive substances for a period of at
least twelve months, and a competent mental health professional has given an opinion that the
individual is rehabilitated.

Personnel Security Hearing, 28 DOE ¶ 82,760 at 85,545. The above passage is merely a general
description of a number of cases in which mental health professionals have testified as to the significance
of twelve months of abstinence as a milestone on the road to rehabilitation. It is widely believed that
rehabilitation in cases of substance abuse is no easy matter. Psychiatrists in many cases, for example, have
testified that without at least one year of abstinence, they could not diagnosis the individual in question as
rehabilitated.

In the present case, in addition to the fact that the individual been abstinent for less than 12 months, no
expert has testified in the present case that the individual has achieved rehabilitation. The absence of such
testimony is glaring, standing alongside the conclusions of the three evaluations of mental health
professionals described above that the individual suffered from cocaine dependency. It would certainly not
be impossible for an individual to demonstrate rehabilitation from a 23-year cocaine habit in the absence
of an expert opinion, based solely upon an extended period of abstinence. We would no doubt take into
account claims such as the individual’s in his statement of issues that he has been “actively involved” with
his treatment programs. However, without supporting expert testimony, the period of abstinence required
would be much longer than the 10 months of abstinence he has achieved (assuming he has remained drug-
free to date) and the 12 months to which the individual refers in his statement as a “standard requirement.”

Thus, while I commend the individual on the strides he has made in tackling a serious drug problem, I
agree with the Hearing Officer that the individual cannot at this time be “considered rehabilitated in view
of the relatively short time he has been abstinent and in the absence of a finding from a competent mental
health expert.” Personnel Security Hearing, 28 DOE ¶ 82,760 at 85,546. I therefore cannot find that
restoring the individual’s access authorization would not endanger the common defense and security and
will be clearly consistent with the national interest. Accordingly, it is my opinion that the individual’s
access authorization should not be restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals
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Date: November 30, 2000

(1)An “access authorization” is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.
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Case No. VSA-0371, 28 DOE ¶ 83,015 (OHA
December 19, 2000)
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

December 19, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: November 14, 2000

Case Number: VSA-0371

This Opinion considers a Request for Review and Statement of Issues filed by
XXXXXXXXXXXXXXXX (the individual) concerning his eligibility for access authorization (1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or Special
Nuclear Material." As discussed below, after carefully considering the record before me in light of the
relevant regulations, I recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in a
decision issued by an Office of Hearings and Appeals Hearing Officer. Personnel Security Hearing (Case
No. VSO-0371), 28 DOE ¶ 82,767 (2000). I will not reiterate all the details of that case here. For purposes
of the instant security review, the relevant facts are as follows.

A DOE Operations Office learned of certain derogatory information about this individual, which caused it
to suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8 (f) and (k) (Criteria F and K respectively). (2)

The Criterion K concern expressed in the Letter relates to the individual’s admission that he possessed and
used marijuana regularly during a 20 year period, ending in September 1999. With respect to Criterion F,
the Notification Letter listed several instances, starting with a 1990 Questionnaire for Sensitive Positions
(QSP) and most recently on a 1997 Questionnaire for National Security Positions (QNSP), when the
individual allegedly gave false or incomplete statements about his marijuana use. According to the Letter,
the individual’s statements on those security forms that he had not used marijuana are contradicted by his
admission in a January 13, 2000 Personnel Security Interview (PSI) that he had used marijuana
occasionally from the 1970s until September 1999.

The Hearing Officer convened a hearing in order to allow the individual to resolve the doubt regarding his
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continued eligibility for access authorization. At the hearing, the DOE Counsel did not call any witnesses.
The individual testified on his own behalf, and called three other witnesses: his personal psychiatrist, and
two of his supervisors at the DOE facility.

II. Opinion of the Hearing Officer

In his Opinion, the Hearing Officer noted that the individual admitted using marijuana sporadically from
the 1970s, until September 1999, when marijuana was detected in a positive drug test. That drug test was
the last of a series of 12 monthly tests that the individual took as part of his participation in a DOE
sponsored rehabilitation program known as SARPO.(3) The individual participated in SARPO in
connection with his treatment for alcohol dependence. The Hearing Officer pointed out that the individual
admitted using the marijuana as a substitute for alcohol. The Hearing Officer found that the individual has
trouble coping with stress without resorting to substance abuse. He considered the positive drug test,
coming as it did at the end of a year of monthly testing in the SARPO program, to be a serious relapse,
indicating that the individual was out of control at the time. The Hearing Officer determined that the
individual had not sufficiently corroborated his claim that he had not used illegal drugs since the 1999
positive drug test. Based on these factors, he concluded that the individual had not resolved the Criterion
K security concern. The Hearing Officer also determined that the individual offered virtually no evidence
to mitigate the Criterion F falsification concerns. Accordingly, the Hearing Officer found that the
individual’s access authorization should not be restored. Personnel Security Hearing (Case No. VSO-
0371), 28 DOE at 85,572- 73.

III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement setting forth the issues on which he
wants me to focus in the review phase of this proceeding (hereinafter referred to as “Statement of Issues,”
or “Statement”).

The Statement of Issues raises three issues for my consideration. First, the Statement contends that the
Hearing Officer erred in failing to give adequate weight to evidence regarding mitigation of the Criterion F
concerns. Second, the Statement argues that, in evaluating whether the individual had mitigated Criterion
K concerns, the Hearing Officer failed to give appropriate consideration to the fact that in the past two
years the individual used marijuana on only one occasion. Third, the Statement maintains that the Hearing
Officer failed to analyze the favorable testimony of the individual’s supervisors and accord it due weight.

The DOE Office of Safeguards and Security filed a Response indicating that it did not wish to submit any
additional information in this case.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996).
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V. Analysis

As discussed below, I see no errors of any kind in the Hearing Officer’s analysis or in his overall
conclusion.

A. Mitigation of Criterion F Concerns

The Statement maintains that the individual has resolved the Criterion F concerns regarding falsification,
because during the January 13, 2000 PSI, he admitted to drug use. The Statement claims that the Hearing
Officer should have given greater consideration to this admission by the individual, and to the fact that he
voluntarily sought help for his alcohol and drug problems.

I do not agree. In filing the false QSPs, the individual lied to the DOE for about 10 years regarding his use
of marijuana. Thus, the dishonesty in this case took place over a very long period. I am unimpressed by
the argument that the security concern about this falsification is mitigated by the fact that the individual
“admitted” use of marijuana, and voluntarily sought help. The individual only revealed his long-standing
pattern of marijuana use after he had a positive drug test. I do not consider this to be a voluntary
admission of illegal drug use that might support mitigation of a Criterion F security concern. See
Personnel Security Review (Case No. VSA-0289), 27 DOE ¶ 83,025 (2000), affirmed (OSA May 18,
2000). When confronted with the positive results of the drug test, the individual would have been hard
pressed to plausibly deny that he used marijuana. (4) Further, given the fact that his disclosure took place
less than one year ago, I do not believe that the individual has demonstrated a sufficient period of honesty
with the DOE to establish his reliability. See id. at 86,615-16.

The Statement points to the work record of the individual as evidence of his reliability, claiming that this
should help mitigate the Criterion F concerns. This argument is inapposite. As the Hearing Officer stated
in his written opinion, the DOE security program is based on trust, and once an individual has breached
that trust, a serious question arises as to whether that individual can be trusted to comply with the security
regulations. Personnel Security Hearing (Case No. VSO-0371), 28 DOE at 85,573. The fact that the
individual may be reliable on the job does not overcome security concerns involving his overall personal
trustworthiness that arose through his falsehoods to the DOE.

Based on the foregoing, I cannot find that the Criterion F security concerns have been resolved.

B. Mitigation of Criterion K Concerns

The Statement points out that 10 C.F.R. § 710.7(c) requires the Hearing Officer to consider the extent and
frequency of the conduct at issue, whether there has been rehabilitation or reformation and the motivation
for the conduct. The Statement argues that the Hearing Officer failed to give consideration to the fact that,
with the exception of a single instance of the positive drug test in September 1999, the individual has been
drug free for two years. Further, the Statement claims that by the time of the hearing, the individual had
been drug free for one year. The Statement also indicates that the individual did not use marijuana
frequently and his sporadic use of the drug was related to family crises and recovery from alcoholism. The
Statement contends that the Hearing Officer should have specifically considered these factors under
Section 710.7(c) as mitigating the Criterion K security concerns.

These arguments do not persuade me that the Criterion K concerns are not real security risks. A key factor
here is that the individual has not provided sufficient corroboration of his factual contentions about his
drug use since the September 1999 positive drug test. As the Hearing Officer found, there is very little
evidence in this case to support the individual’s claim that he has in fact been drug free during the past
year. Not testing positive on any of the drug tests that took place from October 1998 through August 1999
sheds no light on whether the individual has remained drug free since his use in September 1999. The
individual offered his own testimony on this point. However, as the Hearing Officer noted, this testimony
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is “inherently suspect because it is in the individual’s interest to minimize that use.” Personnel Security
Hearing (Case No. VSO-0371), 28 DOE at 85,572. The individual’s psychiatrist reported seeing no
evidence that the individual had turned to drugs or alcohol to cope with stress at any time during the year
after the positive drug test. Transcript of Hearing at 16. The Hearing Officer found this testimony not
persuasive, because the psychiatrist had only a limited opportunity to observe the individual during the
past year, seeing him only during six office visits. Personnel Security Hearing (Case No. VSO-0371), 28
DOE at 85,572.

After reviewing the record in this case, I see no error in those findings. Our consistent position in these
types of cases is that individuals must corroborate assertions that they have been abstinent from drug use.
See e.g., Personnel Security Review (Case No. VSA-0139), 27 DOE ¶ 83,001 (1997), affirmed (OSA
April 2, 1998). The individual has provided no significant corroboration for his position that he did not use
drugs during the past year. For example, he did not bring forward any witnesses who were familiar with
his life style and who could knowledgeably testify that he did not use illegal drugs in the past year. See
Personnel Security Hearing (Case No. VSO-0232), 27 DOE ¶ 82,788 (1999), affirmed (OSA, February 26,
1999). In view of the foregoing, I find that the individual has not shown that he has refrained from using
marijuana during the past year. Accordingly, the Criterion K concerns in this case have not been resolved.

C. Testimony of Individual’s Supervisors

The Statement of Issues contends that the Hearing Officer failed to give specific consideration to the
testimony of the individual’s supervisors. The Hearing Officer did discuss the testimony of those
individuals. He noted that they both stated that the individual was a conscientious and reliable worker who
showed no signs of drug or alcohol use on the job. Personnel Security Hearing (Case No. VSO-0371), 28
DOE at 85,571.

Even if the Hearing Officer did not specifically analyze the weight to be accorded this testimony, I see no
error. It is obvious that the individual’s performance on the job is not a significant issue in this case. The
security concerns here relate to this individual’s use of drugs and his falsification on QSPs. These actions
bear on the individual’s behavior outside the actual workplace and continue to be of concern, even if the
individual did not use alcohol or drugs at work.

In sum, after reviewing all the evidence in this case and I find no reason to disturb the result reached by
the Hearing Officer.

VI. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay
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Director

Office of Hearings and Appeals

Date: December 19, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion K includes information that an individual has ”possessed, used or experimented with a drug. .
. listed in the Schedule of Controlled Substances. . . (such as marijuana). . . .” Criterion F includes
information that an individual has “deliberately misrepresented, falsified, or omitted significant
information from a. . . Questionnaire for Sensitive Positions. . . .”

(3)The first eleven drug tests were negative.

(4)In fact, at the PSI, the individual first attempted to explain the positive result by suggesting that it came
about as a result of passive inhalation. He then admitted that he used marijuana in September 1999. PSI
Tr. at 10.
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May 2, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: March 13, 2001

Case Number: VSA-0384

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXXXXXXX
(the individual) concerning his eligibility for access authorization (1) under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or Special Nuclear Material." As
discussed below, after carefully considering the record before me in light of the relevant regulations, I
recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in a
decision issued by an Office of Hearings and Appeals (OHA) Hearing Officer. Personnel Security Hearing
(Case No. VSO-0384), 28 DOE ¶ 82,789 (2001). I will not reiterate all the details of that case here. For
purposes of the instant security review, the relevant facts are as follows.

A DOE Operations Office learned of certain derogatory information about this individual, which caused it
to suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8(f),(h),(j),(k) and (l) [hereinafter Criteria F, H, J,
K, and L). (2) The Notification Letter stated that the individual (i) misrepresented on a Questionnaire for
National Security Positions (QNSP) his use of illegal drugs (Criterion F); (ii) suffered from alcohol
dependence and substance abuse (cocaine, marijuana and hallucinogenic mushrooms) which in the opinion
of a DOE consultant psychiatrist (consultant psychiatrist) might cause a defect in his judgment (Criterion
H); (iii) violated two promises (drug certifications) signed in 1986 and 1989, that he would refrain from
using illegal drugs while holding a DOE security clearance; admitted that he canceled two psychiatric
appointments in 1994 in order to allow any trace of drugs to leave his body, and furthermore, diluted his
urine prior to taking two drug tests, (Criterion L). The Notification Letter further stated that the
individual’s alcohol dependence and illegal drug use also presented security concerns under Criteria J and
K.
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The Hearing Officer convened a hearing in order to allow the individual to resolve the doubt regarding his
continued eligibility for access authorization. At the hearing, the DOE Counsel presented two witnesses: a
DOE personnel security specialist and the consultant psychiatrist. The individual testified and called four
witnesses: his psychiatrist, his substance abuse therapist, his supervisor and his Alcoholics Anonymous
(AA)sponsor.

II. Opinion of the Hearing Officer

The Hearing Officer determined that the concerns regarding the individual’s drug abuse, and alcohol
dependence had been resolved (Criteria H, J and K). She was convinced by the testimony of the
individual, his psychiatrist, and his substance abuse counselor that the individual (i) had an “excellent
level of participation in a rigorous treatment program;” (ii) had been abstinent from illegal drugs for 11
months and from alcohol for 10 months; (iii) was in full remission from his substance dependence; and
(iv) has an excellent prognosis and the “tools to avoid a relapse.” 28 DOE ¶ 82,789 at 85,676-78. (3)

The Hearing Officer also found that the individual had fully admitted his previous indiscretions, and at this
point in his life is honest and trustworthy. She therefore determined that he had mitigated the Criterion L
concerns. (4)

The Hearing Officer found, however, that the individual had not mitigated the Criterion F falsification
concerns. She noted that the individual’s falsifications to the DOE regarding his illegal drug use continued
until six months prior to the hearing. Although she believed the individual to have been truthful since that
time, she found this six month period too brief to establish that the falsification concerns were resolved.

Accordingly, the Hearing Officer did not recommend that the individual’s access authorization be restored.

III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement setting forth the focal issues in the
review phase of this proceeding (hereinafter referred to as “Statement of Issues,” or “Statement”). In the
Statement the individual objects to the Hearing Officer’s conclusion that he did not resolve the Criterion F
security concerns. Specifically, the individual maintains that he revealed to the DOE both the falsification
on the QNSP regarding use of illegal drugs, and his violation of the drug certification. He therefore
emphasizes the voluntary nature of his disclosure of the derogatory information. He also notes that he fully
cooperated with investigators following his disclosure. He reiterates the finding of the Hearing Officer that
he has completely changed as a result of his rehabilitation, and states that his current level of
trustworthiness is much greater than prior to rehabilitation.

The Office of Safeguards and Security (OSS) filed a response to the Statement, indicating that it had no
additional information to submit in this case.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). She also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
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Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996). As discussed below, I will not reverse the
Hearing Officer’s recommendation in this case.

V. Analysis

The specific Criterion F concerns in this case as set forth in the Notification Letter are as follows. In
September 1999 the individual indicated in a Questionnaire for National Security Positions (QNSP) that in
the preceding seven years he had not used illegal drugs, that he had never used illegal drugs while
possessing a security clearance and that he had never used illegal drugs with a cleared DOE employee. In
a Personnel Security Interview (PSI) conducted in March 2000, the individual admitted that he had used
illegal drugs from 1972 to January 2000, and that he had originally failed to disclose that information to an
investigator conducting a reinvestigation of his qualifications to hold a security clearance. Further, in June
2000, the individual admitted to the consultant psychiatrist that he had used illegal drugs with a cleared
DOE employee from 1997 to 1999, although he had denied such usage in the March 2000 PSI.

In this case, the individual deceived the DOE about his use of illegal drugs for more than 10 years. The
Hearing Officer found that the individual had been truthful with the DOE about this subject for a period of
only six months, and believed this to be too short a period to mitigate the Criterion F concerns. Given the
long period of deception, I am in agreement with the Hearing Officer that the six month period of honesty
is too brief to resolve the falsification concerns. Personnel Security Review (Case No. VSA-0371), 28
DOE ¶ 83,015 (2000), aff’d (OSA, February 15, 2001).

In his Statement of Issues, the individual cites what he considers to be the “voluntary” nature of his
disclosure regarding his illegal drug use as a factor in his favor. The individual seems to be implying that
since he revealed the drug use to the DOE prior to the March 2000 PSI, rather than having been “caught”
in a drug test or in some other fashion, the disclosure should be given some special consideration towards
mitigating the Criterion F concern.

I do not agree. First of all, I note that even during the March 2000 PSI, the individual was not fully honest
about his drug use. In the PSI, he denied that he had used drugs with any persons holding a DOE security
clearance. He admitted only several months later to the consultant psychiatrist that he had used drugs with
another individual who held a DOE access authorization. I am not particularly impressed with the
“voluntary” disclosure of drug use, given that the individual continued to falsify concerning a significant
issue.

I also do not find especially laudable the timing of the “voluntary disclosure,” coming, as it did, merely
two days before that PSI. The circumstances surrounding the disclosure of drug abuse do not demonstrate
any exemplary candor on the part of the individual. I do not believe that it is entitled to any special
consideration as a factor mitigating a Criterion F security concern.

I am further not persuaded by the individual’s assertion that the Criterion F concerns are mitigated because
he fully cooperated with investigators after the disclosure. Persons who seek access authorization are
expected to cooperate fully and provide truthful information from the outset of an investigation. See 10
C.F.R. § 710.6(a). The individual certainly did not fulfill that obligation. I cannot find that simply
cooperating with investigators after years of falsification constitutes mitigation of the Criterion F concerns
in this case.

I recognize that this individual has made significant progress in changing his lifestyle and overcoming his
alcohol dependence and drug abuse. Nevertheless, even if this individual’s trustworthiness is greater than
it was before his rehabilitation from drugs and alcohol, the DOE’s concerns regarding the falsification and
failure to adhere to his drug certification promise are not completely resolved. As I stated above, I believe
that a longer period of honest behavior is necessary in order to resolve the security concern associated with
the individual’s lengthy pattern of deceit and denial about substance abuse. Personnel Security Review
(Case No. VSA-0289), 27 DOE ¶ 83,025 (2000), aff’d (OSA May 18, 2000).
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VI. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: May 2, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)The concerns set forth in the regulations are by now well known and have been cited numerous times. I
will therefore not include the regulatory language here. Generally, the concerns relate to providing false
information to the DOE (Criterion F); a mental condition adversely affecting judgment (Criterion H); and
concerns regarding alcohol use, (Criterion J), illegal drug use (Criterion K) and reliability and honesty
(Criterion L).

(3)The Hearing Officer found that the individual’s ten-month abstinence period for alcohol and the eleven-
month abstinence period for illegal drugs were sufficient as components of his overall rehabilitation, even
though the DOE consultant psychiatrist testified that a two-year abstinence period was necessary in this
case. After reviewing the record, I am not convinced that the ten-month abstinence period for alcohol and
the eleven-month abstinence period for drugs are adequate, given the long- standing and severe
polysubstance dependence and abuse problems here.

(4)In her Opinion, the Hearing Officer did not address the Criterion L security concern regarding the
individual’s use of illegal drugs even after he signed the two drug certifications promising that he would
not use illegal drugs while holding a DOE access authorization. From my review of the record, I do not
believe that the individual has mitigated this aspect of the Criterion L concern.
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February 8, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: January 8, 2001

Case Number: VSA-0387

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXXX (the
individual) concerning his eligibility for access authorization (1) under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or Special Nuclear Material." As
discussed below, after carefully considering the record before me in light of the relevant regulations, I
recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in a
decision issued by an Office of Hearings and Appeals Hearing Officer. Personnel Security Hearing (Case
No. VSO-0387), 28 DOE ¶ 82,776 (2000). I will not reiterate all the details of that case here. For purposes
of the instant security review, the relevant facts are as follows.

The individual provided false information about his military service to a psychiatrist affiliated with the
DOE’s PAP program. He reiterated these false assertions during a Personal Security Interview. Eight
months later he again related false information about his military service to a DOE consultant psychiatrist,
although he eventually admitted to the consultant psychiatrist that he had lied about those matters. In
another interview, the individual acknowledged the prior false statements. Based on these facts, the DOE
issued a Notification Letter to the individual describing the provision of these false statements as
derogatory information that falls within the purview of 10 C.F.R. § 710.8(f) and (l) (Criteria F and L
respectively). (2)

The Hearing Officer convened a hearing in order to allow the individual to resolve the doubt regarding his
continued eligibility for access authorization. At the hearing, the DOE Counsel called three witnesses: the
DOE consultant psychiatrist, a DOE personnel security specialist and a staff psychologist associated with
the DOE’s PAP program. The individual offered his own testimony and that of six witnesses: his personal
psychiatrist, his current supervisor, two former managers, a union representative and another person with
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knowledge of the individual’s work.

II. Opinion of the Hearing Officer

In her written Opinion, the Hearing Officer did not find that the individual had mitigated the security
concerns associated with his falsifications. She first considered the individual’s claim that he had a mental
illness that caused him to become delusional, and caused the falsifications described above. She pointed
out that the individual’s personal psychiatrist stated that he thought the individual was suffering from a
major depression, severe, recurrent, with mild psychotic features. He testified that the individual’s disease
caused him to fabricate information because of his delusions. He also testified that he was treating the
individual for these problems. The Hearing Officer then noted the DOE psychiatrist’s opinion that the
individual did not suffer from any mental illness or condition that caused him to fabricate.

The Hearing Officer did not make a finding as to which of the two experts was more credible. She stated
that even if she accepted the testimony that the individual’s falsifications were attributable to his mental
illness, she was not persuaded that the treatment had resolved the security concerns. She pointed out in this
regard that the individual had been under psychiatric treatment for a brief period of time and that he had
already discontinued his medication once, without approval by his psychiatrist. She stated that in order to
find the security concerns resolved on the grounds that giving the false statements was caused by mental
illness, she would need evidence that the individual’s mental condition was in remission, or controlled by
medication to the extent that probability of recurrence is extremely small. She said that the evidence in the
record did not convince her that the individual will not suffer a recurrence of his mental illness which will
manifest itself in lying and other unusual behavior.

The Hearing Officer also considered and rejected several other factors raised by the individual to mitigate
the security concerns. For example, she found that the individual’s desire to preserve his “tough-guy” self-
image in his work place did not resolve the security concerns raised by the falsehoods. She also found that
his excellent job performance, while a positive factor, did not overcome the concerns.

She ultimately determined that the individual had not demonstrated that he was rehabilitated or reformed
from his prior falsifications. In particular, she noted that the individual had lied in June 1999, July 1999
and March 2000. She found that the seven-month period that had elapsed between the last falsification and
the hearing date was too short a period for her to conclude that rehabilitation had taken place. The Hearing
Officer therefore did not recommend the restoration of the individual’s access authorization.

III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement setting forth the issues on which he
wants me to focus in the review phase of this proceeding (hereinafter referred to as “Statement of Issues,”
or “Statement”).

In his Statement of Issues, the individual has not set forth any factual or legal errors by the Hearing
Officer. Rather, he has provided updated information. In particular, he asks me to consider two “Clinic
Notes” that were prepared by his psychiatrist after the hearing. These notes provide some more recent
information about the individual’s mental condition. (3)

The DOE Office of Safeguards and Security filed a submission indicating that it did not wish to provide
any additional information in this case.

IV. Standard of Review

Part 710 states that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
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security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

V. Analysis

As his Statement of Issues, the individual has submitted additional evidence into the record in an attempt
to establish that he has been rehabilitated from the mental condition as diagnosed by his own psychiatrist,
which caused his delusions and fabrications. As noted above, he has provided two updates of his condition
from his psychiatrist.

The individual’s aim in providing this additional information is to show that his alleged mental illness is
under control. He apparently believes that if he is able to establish that his depression is in remission, he
should be considered rehabilitated, and thereby be entitled to have his access authorization restored. This
is not correct. As I indicated above, the Hearing Officer did not make a determination as to whether the
individual was suffering from a mental disease that caused him to falsify information. She simply stated
that even if she accepted the opinion of the individual’s psychiatrist that the individual’s delusions were
attributable to a mental illness, she could not find that the Criteria F and L security concerns had been
mitigated. I will not make a new finding at this stage of the proceeding that the individual has a mental
disease that causes him to falsify information. He has not persuaded me to reject the DOE psychiatrist’s
opinion completely, and to find that he suffers from such a disease.

In any event, the substance of the two Clinic Notes does not convince me that the individual’s depression
is under control for purposes of Part 710 considerations. The first document, dated December 8, 2000,
states that the individual is doing well, that the psychiatrist noted no symptoms of delusions, and that the
individual presents no danger to himself or others. The second document, dated January 10, 2001, again
states that the individual is doing well, that his symptoms of depression are under control, and that he has
not been having any hallucinations or delusions. The psychiatrist notes that the individual reported that one
of his medications makes him drowsy, even the next day, and that he needs five or six cups of coffee a
day to be functional. The psychiatrist states that the major depression is currently in full remission.

These notes fall short of demonstrating that the security concerns raised by the individual’s falsehoods
have been resolved. First, these notes do not persuade me that the risk of a relapse of the allegedly
delusional symptoms is at an acceptably low level. The psychiatrist’s statement that the individual has not
been having any hallucinations or delusions is, on its own, unconvincing. I am unable to discern how he
reached that determination. If it was based solely on the individual’s self-reporting, I cannot conclude that
it is inherently reliable. In view of the fact that the concerns at issue here relate to falsifications and
delusions, I would need more assurance than that of the individual himself that he has experienced no
recurrence.

Furthermore, since the individual has been in treatment for only a matter of months and as recently as
September went off his medication, I am not persuaded that sufficient time has passed to establish a track
record of mental stability and reliability for this individual. Moreover, there clearly are medication issues
for this individual that remain to be fine-tuned. His psychiatrist stated that he plans to discontinue the
medication that makes the individual drowsy during the day, and replace it with another medication. Thus,
at this time I cannot find that the individual has even established that he has a stable and suitable treatment
program. I also note that although the psychiatrist states that the psychotic features of the individual’s
depression are currently in full remission, he does not state how long they have been in remission or the
likelihood of recurrence. Overall, the evidence and opinions provided by the individual’s psychiatrist are
of limited probative value, especially given the lack of opportunity to question him about that evidence
and the basis for his opinions.

Finally, with respect to the mitigating arguments other than the psychiatric diagnosis and treatment, I
believe that the individual has not shown he will be truthful in the future. I am in agreement with the
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Hearing Officer that in view of the short period of time since the individual disclosed his falsehoods to the
DOE, now about 10 months, and the extraordinarily vivid nature of those falsehoods, there has not been an
adequate period for rehabilitation or reformation in this case. Thus, at this point, the individual has simply
not provided enough information for me to conclude that restoration of his access authorization is
warranted.

In view of the above considerations, I cannot find that the individual has demonstrated that the Criterion F
and L concerns associated with his falsifications have been resolved.

VI. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination, the correspondence shall indicate
findings by the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: February 8, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion F concerns, in relevant part, information that a person has “[deliberately] misrepresented,
falsified or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for
Sensitive Positions,. . . a personnel security interview, written or oral statements made in response to
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f).
Criterion L covers information that an individual has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes to
reason to believe that he may be subject to pressure, coercion, exploitation or duress which may cause him
to act contrary to the best interests of the national security.

(3)The individual also provided his own recollections of his psychiatrist’s statements about his mental
condition. I will not give any weight to these second-hand assertions about the psychiatrist’s views.
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March 6, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: February 7, 2001

Case Number: VSA-0388

This Opinion considers a Request for Review and Statement of Issues filed by
XXXXXXXXXXXXXXXXXX (the individual) concerning his eligibility for access authorization (1)
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or
Special Nuclear Material." As discussed below, after carefully considering the record before me in light of
the relevant regulations, I recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in a
decision issued by an Office of Hearings and Appeals Hearing Officer. Personnel Security Hearing (Case
No. VSO-0388), 28 DOE ¶ 82,783 (2001). I will not reiterate all the details of that case here. For purposes
of the instant security review, the relevant facts are as follows.

A DOE Operations Office learned of certain derogatory information about this individual, which caused it
to suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8 (f), (k), and (l) (Criteria F, K, and L
respectively). (2)

The Criterion K concern arose when the individual tested positive for marijuana during a routine physical
examination conducted in connection with his employment. The Criteria F and L concerns are based upon
the fact that during a personnel security interview (PSI) conducted about one month after the positive drug
test, the individual denied using marijuana, and could not give an explanation for the positive drug test.
The Criterion L concern also relates to the fact that the individual admitted using marijuana during the
period 1977 through 1985 and in 1987 had signed a promise to refrain from using illegal drugs while
holding a DOE security clearance. The March 2000 positive drug test indicates that the individual broke
that promise.
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The Hearing Officer convened a hearing in order to allow the individual to resolve the doubt regarding his
continued eligibility for access authorization. At the hearing, the DOE Counsel called three drug testing
experts, a DOE personnel security analyst, and the chief of the department in which the individual works.
The individual testified on his own behalf and called as witnesses his nephew, his supervisor and a
coordinator with the DOE’s Employee Assistance Program (EAP coordinator).

II. Opinion of the Hearing Officer

The Hearing Officer discussed the following key testimony in his written Opinion. The individual testified
that at first he did not know how he came to have a positive test for marijuana, which took place in March
of 2000. (3) He stated that he only learned how the marijuana entered his system in May 2000. This was
about one month after his PSI with the DOE, in which he stated that he could not explain the positive test.
He indicated that while taking out the trash from his nephew’s room he found tobacco “fillings” in the
trash can. The individual stated that he questioned his nephew about them, and learned that the nephew
had substituted marijuana for some of the tobacco in several cigars that the individual regularly purchased
for himself. These “marijuana cigars” are known as “blunts.” The individual indicated that the nephew told
him that he had left a partially smoked blunt outside the house. The individual testified that the weekend
before the positive drug test he smoked that very blunt, believing it to be one of his own tobacco cigars,
which he often left partially smoked on a grill outside his house. It was thus the individual’s position that
his exposure to marijuana was entirely unknowing and unintentional. In his testimony, the nephew fully
corroborated the individual’s version of the events surrounding the inadvertent marijuana use.

The Hearing Officer was convinced by the testimony of the individual and his nephew. He noted that the
individual had passed unannounced random drug screens in August 1992 and May 1998. He believed that
the individual was inadvertently exposed to the marijuana. Accordingly, the Hearing Officer determined
that the Criterion K concerns had been mitigated.

However, the Hearing Officer was not convinced that the Criteria F and L concerns had been mitigated.
The Hearing Officer did not find credible the individual’s statements during the PSI that he did not know
how he came to have the positive marijuana test. The Hearing Officer noted the individual’s testimony that
since he had smoked marijuana during a 12 year period from 1977 until 1985, he was well aware of its
smell, taste and psychoactive effects. The Hearing Officer was not convinced by the individual’s statement
that he did not realize he was smoking marijuana because he had not smoked a tobacco cigar for some
time and thought the effect he was experiencing was lightheadedness from the tobacco in the cigar. The
Hearing Officer pointed out that the individual should have also recognized the distinctive odor of
marijuana.

The Hearing Officer noted that in his testimony the individual admitted that the effects from smoking a
tobacco cigar, even after allegedly not having smoked one for a period of time, were distinguishable from
a marijuana “high.” The Hearing Officer believed that the individual must have known at the time he
smoked the blunt that it was not an ordinary tobacco cigar. He therefore was not persuaded that the
individual was truthful when he stated in his PSI that he was unaware of how he came to ingest the
marijuana.

As stated above, the individual had previously indicated during his PSI that he did not know how he came
to have a positive test for marijuana. The Hearing Officer pointed out that even when the individual
learned about the blunt from his nephew in May 2000, he failed to disclose this important information to
the EAP coordinator, or to anyone else associated with his employer, or to the DOE. The Hearing Officer
found this to be a significant omission from a personnel security interview and from proceedings
conducted pursuant to Part 710. The Hearing Officer concluded that this constituted a Criterion F concern
that the individual had not resolved.

Based on these unresolved Criteria F and L concerns, the Hearing Officer recommended that the
individual’s access authorization not be restored.
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III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement setting forth the issues on which he
wants me to focus in the review phase of this proceeding (hereinafter referred to as “Statement of Issues,”
or “Statement”). The Statement objects to the Hearing Officer’s conclusion that the individual did not
resolve the Criteria F and L concerns.

The DOE Office of Safeguards and Security filed a Response indicating that it did not wish to submit any
additional information in this case.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996). As discussed below, I see no errors in the
Hearing Officer’s overall conclusion.

V. Analysis

As discussed above, the Hearing Officer found not credible the individual’s testimony that he did not
recognize that he was smoking marijuana. The Statement challenges the Hearing Officer’s findings with
respect to the Criteria F and L security concerns.

The Statement first argues that the Hearing Officer incorrectly determined that because the individual
smoked as much marijuana as would have been included in an average cigarette, he must have smelled or
tasted the marijuana. The Statement contends that the “evidence did not show what effect the mixing of
tobacco might have had on its smell or taste.”

This argument does not persuade me of any error in the Hearing Officer’s determination. The Hearing
Officer’s conclusion in this case that the individual should have recognized the odor of marijuana was
based in part on testimony from drug testing experts that marijuana has a distinctive odor. Personnel
Security Hearing (Case No. VSO-0388), 28 DOE at 85,648; Transcript of Personnel Security Hearing
(Case No. VSO-0388)(Tr.) at 24. Thus, there is strong testimony to support the Hearing Officer’s point
that the individual should have recognized that distinctive odor.

If the individual believes that the odor would have been masked to the point of unrecognizibility by the
fact that the marijuana was mixed with tobacco, it was his burden to produce evidence to that effect. He
did not do so. I am therefore not convinced that the distinctive odor would have been masked because the
marijuana was smoked in a blunt containing tobacco. This same burden of proof applies to the contention
that tobacco could have masked the taste of the marijuana. Accordingly, I conclude that the Hearing
Officer correctly decided that the individual was not credible in maintaining that he did not recognize the
smell and taste of marijuana.

The Statement also challenges the Hearing Officer’s conclusion that the individual must have known he
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was smoking marijuana because the high from smoking marijuana is different from the effects of smoking
tobacco. In this regard, the Statement asserts that the individual had not smoked tobacco for some time and
thought that the effects he was experiencing were related to tobacco.

The statements of the individual himself do not support this contention. As the Hearing Officer noted, in
differentiating the effects of smoking tobacco from those of marijuana, the individual testified about cigar
smoking, “it’s not a high, if you will, but you know you’re smoking.” Tr. at 124. Thus, the individual in
his own testimony made a clear distinction between the effects of smoking tobacco and those from
smoking marijuana.

Overall, the individual’s position that he could not discern the marijuana high because he had not smoked
tobacco in some time is not convincing. The individual indicated that he smoked tobacco cigars between
two and five times a month. Tr. at 118. He did not provide any support for the contention that he had not
smoked tobacco for any significant period of time. He also did not substantiate that abstaining from
smoking tobacco affected his ability to detect that he was smoking marijuana.

The Statement also observes that there is no evidence in the record concerning how much marijuana was in
the cigar or what effect this might have had on the individual’s powers of observation. I assume that the
Statement is thereby contending that there may have been so little marijuana left in the blunt that the
individual would have been unable to discern the difference between the high from the marijuana and the
effect of the tobacco, and that the Hearing Officer was incorrect in finding that the individual should have
recognized that he was smoking marijuana, based on the “high.”

This conjectural argument does not persuade me that a change in the result in this case is warranted. As
the Hearing Officer stated, it is the burden of the affected individual in personnel security cases to bring
forth evidence to support his position that he is entitled to maintain an access authorization. Personnel
Security Hearing (Case No. VSO-0388), 28 DOE at 85,651. Thus, in this case, if the individual believes
that there was so little marijuana in the blunt that he could not discern that he was experiencing a
marijuana high, he should have brought forth evidence on this point.

The evidence in this case certainly does not indicate that there is a reason to believe that there is any
foundation for the individual’s position. The testimony at the hearing on the matter of how much
marijuana the individual might have inhaled is as follows. The nephew indicated that in the cigar, which
was about 5 inches long, he replaced perhaps two and one half inches of the tobacco with marijuana. Tr. at
138. He indicated that he and his friends smoked the blunt “a little, but about halfway. There was still
some weed left in the cigar. . . It was almost gone.” Tr. at 142. This rambling testimony does not fix with
any certainty at all the amount of marijuana that was in the cigar when the individual smoked it. The
nephew indicates that he and his friends smoked the blunt “a little,” yet the marijuana was “almost gone.”
At another point, the nephew suggests that there was some usable amount of marijuana in the blunt because
he and his friends put the blunt aside, intending to finish it later in the day. Tr. at 141- 42. The ambiguous
testimony does not convince me that the individual smoked so little marijuana that he could not distinguish
a marijuana high from the effects of tobacco. (4)

In fact, the record in this case indicates to me that it is more likely that the individual smoked a measurable
amount of marijuana. Even though the drug test took place two days after the event, the test result
indicates an amount of marijuana in the individual’s urine that was almost twice the cutoff point for that
test. DOE Exh. 3. One of the DOE’s drug testing experts stated that this level was consistent with smoking
an entire marijuana cigarette two days before the test. Tr. at 23-24. This suggests that the individual must
have been exposed to a significant amount of marijuana. The Statement fails to cite any evidence in the
record to support a contrary proposition. I thus cannot conclude that the individual inhaled marijuana in a
quantity so minute that he could not recognize that he was experiencing a “marijuana high.” (5)

Finally, the Statement disagrees with the Hearing Officer’s conclusion that the individual raised a Criterion
F security concern by not telling the DOE or his EAP coordinator that he had discovered how he came to
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have the positive drug test. The Statement argues that the individual was “placed under a cloud of
suspicion by the charges,” and that “the most natural reaction” in such circumstances is to withdraw from
communicating with anyone.

This contention does nothing to abate the security concern arising from a failure to be completely candid
with the DOE. I certainly do not need to consider whether the individual’s silence was “the most natural
reaction” to the commencement of a Part 710 proceeding. Whether silence might be a “natural reaction” in
this case is irrelevant. The key here is that a person seeking a security clearance is under a continuing
obligation to be completely honest and open with the DOE, and to keep the DOE fully informed with
regard to matters that bear on his access authorization. Such a person is held to a high standard of conduct.
Personnel Security Review (Case No. VSA-0289), 27 DOE ¶ 83,025 (2000), aff’d (OSA May 18, 2000).

The record in this case shows that the individual knew in May 2000 how he came to have the positive
drug test. He did not provide this information until the time of the hearing, in October 2000. By
withholding this highly significant information for nearly six months, the individual in this case clearly did
not maintain the level of truthfulness, openness and attention to important facts that is expected of the
holder of an access authorization.

Accordingly, I find that the Hearing Officer’s decision was correct in finding that the individual had not
resolved the Criterion F and L concerns.

VI. Conclusion

As discussed above, I see no error by the Hearing Officer that would cause me to disturb the result in this
case. I therefore find that the Criteria F and L security concerns about this individual have not been
resolved.

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party.

In the event of an adverse determination the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: March 6, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
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710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion K includes information that an individual has ”possessed, used or experimented with a drug. .
. listed in the Schedule of Controlled Substances. . . (such as marijuana). . . .” Criterion L includes
information that an individual “engaged in any unusual conduct or is subject to any circumstances which
tend to show that the individual is not honest, reliable or trustworthy. . . . Such conduct or circumstances
include. . . violation of any commitment or promise upon which DOE previously relied to favorably
resolve an issue of access authorization eligibility.” Criterion F includes information that an individual has
“deliberately misrepresented, falsified, or omitted significant information from a. . . Questionnaire for
Sensitive Positions [or] a personnel security interview. . . .”

(3)The individual never denied that the test was accurate.

(4)Although I will not overrule the Hearing Officer’s Criterion K determination, these uncertain, equivocal
statements about a central issue in this case lead me to suspect the reliability of the nephew’s
corroborative testimony as a whole.

(5)If, on the other hand, the Statement is arguing that the amount of marijuana that the individual smoked
was so great as to cause him to lose all normal powers of observation, the individual was under an
obligation to bring forth that evidence. He certainly did not do so. As discussed in the text, it appears that
the individual may have smoked an amount of marijuana equivalent to that contained in one cigarette. I
have no reason to believe that this amount would cause a person to lose all normal sensory powers.
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April 19, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:February 27, 2001

Case Number: VSA-0396

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXX (the
individual) concerning his eligibility to retain an access authorization. (1) The Department of Energy
(DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As
discussed below, after carefully considering the record before me in light of the relevant regulations, I
recommend against restoring the individual’s access authorization.

I. Background

This case concerns the suspension of the individual’s access authorization. The events leading to the
suspension in question are fully set forth in Personnel Security Hearing (Case No. VSO-0396), 28 DOE ¶
82,785 (2001) and will not be reiterated here. For purposes of the instant security review, the relevant facts
are as follows.

A DOE Operations Office learned of certain derogatory information about this individual, which caused it
to suspend his access authorization. The Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8 (j) (Criterion J). The Criterion J concern
expressed in the Notification Letter is based on a diagnosis by a DOE consulting psychiatrist that the
individual suffers from alcohol abuse. Ex. 1; Ex. 19. This diagnosis stems from the psychiatrist’s
evaluation of the individual and the individual’s three alcohol-related arrests: (1) an 1996 assault charge
that occurred after the individual drank seven beers and two shots of whiskey; (2) a 1997 Driving While
Intoxicated (DWI) charge where the individual had a 0.13 blood alcohol level; and (3) a 1999 DWI charge
that occurred after the individual blacked out and ran into a telephone pole. Ex. 1. The individual promptly
reported the 1999 arrest to DOE security, and was referred to a local outpatient substance abuse center
where he attended 10 group sessions over a 12 week period, completing the program in March 2000.
Transcript of Hearing (Tr.) at 39, 236. In July 2000, the DOE consulting psychiatrist diagnosed the
individual as suffering from alcohol abuse without adequate evidence of rehabilitation or reformation. Ex.
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19; Tr. at 141.

The individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE
presented three witnesses: the individual’s supervisor, the DOE consulting psychiatrist, and a personnel
security specialist. The individual testified on his own behalf and presented the testimony of his wife, five
co-workers, and his substance abuse counselor.

II. The Hearing Officer’s Opinion

Based upon the testimony at the hearing and other evidence in the record, the Hearing Officer issued an
Opinion recommending that the individual’s access authorization not be restored. Personnel Security
Hearing (Case No. VSO-0396), 28 DOE ¶ 82,785 (2001) (Opinion). In the Opinion, the Hearing Officer
found that the individual failed to resolve the security concerns surrounding the diagnosis of alcohol
abuse. Id. The Hearing Officer further found no credibility in either of the following two arguments that
the individual presented at the hearing. Id. at 85,655.

First, the individual argued that the diagnosis of alcohol abuse was inaccurate. He based his argument on
conversations with his family, friends, and priest who told him that they did not consider him a problem
drinker. Tr. at 248. At the hearing, the individual presented testimony from his wife and four co-workers
that he drank only in moderation. Tr. at 66-146, 236-248. However, at the hearing one of the individual’s
own witnesses, his substance abuse counselor, testified that he agreed with the DOE consulting
psychiatrist that the individual suffered from alcohol abuse. Tr. at 240.

Second, the individual argued in the alternative that although he had an alcohol problem in 1997 (the date
of his first DWI), he had been abstinent for five months prior to the hearing date and had attended
sufficient counseling sessions to prove rehabilitation and reformation. Tr. at 50-51. The Hearing Officer
believed the individual’s claim about abstinence, but found that five months of abstinence was not
sufficient to prove rehabilitation and reformation from alcohol abuse. Opinion at 85,655. Further, the
Opinion noted that the individual had a history of continuing to drink in spite of negative consequences
(e.g., brushes with the law, reprimands from DOE security). Id. The individual had been counseled by the
Employee Assistance Program (EAP) at his site after each DWI, and still continued to drink. Ex. 5 at 45,
55, 61-63. At the time of the hearing, the individual had only attended Alcoholics Anonymous for six
weeks, and his current counselor recommended that he spend a few more months in treatment. Tr. at 238.
Accordingly, the Hearing Officer found that the individual’s access authorization should not be restored.

III. Request for Review

The individual filed a Request for Review of the Hearing Officer’s Opinion, followed by a statement
identifying the issues on which he wishes me to focus. Statement of Issues (February 27, 2001). In
response to the individual’s Request for Review, the DOE’s Office of Safeguards and Security stated that
it concurred with the recommendation of the Hearing Officer in the case and would not be filing any
further comments.

IV. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d). As a rule, the Hearing Officer is responsible for
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considering the demeanor and credibility of witnesses. 10 C.F.R. § 710.27(b). He also assesses the
appropriate weight to be given to their testimony. Absent some error, I will not supplant my judgment for
that of the Hearing Officer in such matters. Personnel Security Review (Case No. VSA-0084), 26 DOE ¶
83,004 (1996).

As discussed below, after reviewing the entire record in this case, I find that the individual did not offer
adequate evidence that he has been rehabilitated and reformed from alcohol abuse. This is also the key
finding of the Hearing Officer, a conclusion that I determine to be correct. Therefore, I cannot conclude
that it would be clearly consistent with the national interest to restore access authorization to the
individual.

B. Statement of Issues

In his Statement of Issues, the Individual sets forth 12 items, annotated on a copy of the Opinion, for my
consideration. Statement of Issues at 2-4. These items fall into two categories: (1) miscellaneous alleged
errors in the Opinion; and (2) an allegation that the diagnosis of the DOE consulting psychiatrist does not
meet standard psychiatric criteria.

1. Alleged Factual Errors in the Opinion

The individual claims that “there are statements and information incorrect throughout [the Hearing
Officer’s] opinion” and the decision not to restore was based on these inaccuracies. Statement of Issues at
1. I have reviewed each error alleged by the individual, and, although some actual errors exist, they do not
justify reversing the findings of the Hearing Officer. Most of the discrepancies are minor, some appear to
be typographical, and none undermine the conclusion of the Opinion. On the contrary, as explained below,
the individual’s arguments only clarify the magnitude of his denial about his problem with alcohol.

For example, the individual states that the Hearing Officer erroneously classified his 1996 arrest as an
“alcohol-related arrest.” Statement of Issues at 2. However, even though the charge was assault, the
individual admits to drinking two whiskeys and eight beers the night of the arrest. Thus, I agree with the
Hearing Officer that the arrest was “alcohol-related.” The individual drank an excessive amount of alcohol
that night, and it is reasonable to make the connection between that excessive drinking and the violent
incident that occurred later that evening. The individual has attempted to minimize the impact of the arrest
by unsuccessfully challenging its classification as an alcohol- related incident. In this appeal, the
individual also emphasized the dismissal of his second DWI on a technicality, even though he admits that
he was drinking and driving that night. Statement of Issues at 2. The individual fails to understand that the
ultimate disposition of that DWI is not the only important factor about the case. Another important factor
is that there was a valid security concern in his admission of driving while intoxicated, blacking out,
hitting a telephone pole, and then being arrested. Dismissal for other reasons does not diminish the
concerns of DOE security, nor does it tend to show rehabilitation and reformation from alcohol abuse.

The individual highlights further errors that prove to be minor. For instance, he contends that the dates of
some significant incidents are inaccurate. Statement of Issues at 2-3. It is true that, for example, the
Opinion states that the individual was evaluated in 1999 when the evaluation actually took place in 2000.
Id.; Ex. 19. Nonetheless, this is insignificant and is not a reversible error. The individual also contends that
the Opinion erroneously quotes his substance abuse counselor, who testified at the hearing, as having
diagnosed the individual as suffering from alcohol abuse. Opinion at 85,655. The Opinion erred in this
respect because a different counselor employed by that treatment program actually made the diagnosis. Tr.
at 240. However, the individual minimizes the real importance of the cited testimony–while the counselor
that testified did not make the diagnosis of alcohol abuse, he fully agreed with his colleague’s conclusion.
Id.

The individual’s emphasis on minute details displays a futile effort to redirect attention from his burden at
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the hearing–to provide the Hearing Officer with adequate evidence of rehabilitation or reformation from
alcohol abuse. The individual has based his arguments on errors that can only be classified as minor in
nature. None of the allegations of error merits a reversal of the Opinion. An inaccurate date or quotation
does not resolve the concerns raised by the series of events that have placed the individual in the
administrative review process. An examination of the relevant events fully supports the Hearing Officer’s
conclusion that the individual has “a serious lack of insight into his alcohol problem.” Opinion at 85,656.
Therefore, although there were factual errors in the Hearing Officer’s Opinion, they were not material and
do not rise to the level of reversible error.

2. Alleged Errors in the Psychiatrist’s Diagnosis of Alcohol Abuse

The individual makes a very strong argument that the DOE consultant psychiatrist did not follow the
DSM-IV criteria in arriving at a diagnosis of alcohol abuse. Statement of Issues at 3. According to the
individual, Criterion A3 of the DSM-IV requires that an individual diagnosed with alcohol abuse
experience recurrent substance-related legal problems within a 12-month period. Statement of Issues at 8
(citing DSM-IV at 182-183). The individual advances this argument because his first DWI occurred on
December 5, 1997, and his second DWI occurred on November 23, 1999, almost 24 months later. Ex. 1.
The individual also argued that the Opinion inaccurately attributed a diagnosis of alcohol abuse to his
substance abuse counselor. Statement of Issues at 3. As further support, the individual submitted a letter
from his EAP counselor indicating that the counselor questioned the diagnosis because the individual did
not meet Criterion A3 for alcohol abuse in the DSM-IV (Criterion A3). Letter from Occupational
Medicine Group to File, VSA-0396 (February 27, 2001). Nonetheless, for the following reasons, we find
no error in the psychiatrist’s diagnosis of alcohol abuse.

First, I find that although the individual did not fit the strict DSM-IV criteria, the psychiatrist made a
proper diagnosis based on his clinical judgment. In previous cases, I have accepted a diagnosis based on a
psychiatric evaluation, diagnostic impressions and other tests when an individual did not meet the DSM-
IV criteria. See Personnel Security Review, Case No. VSA-0298, 28 DOE ¶ 83,001 (2000). The DOE
psychiatrist acknowledged that the individual’s last two DWIs did not occur during a 12-month period,
and thus did not strictly meet Criterion A3 for the DSM-IV test for alcohol abuse. Tr. at 144-145.
However, the DOE psychiatrist testified that the DSM-IV was not to be applied “mechanically” by
untrained individuals, but rather the diagnostic criteria were meant to serve as guidelines for professionals.
Tr. at 142. He read from the DSM-IV a passage advising that the diagnostic criteria “are meant to serve as
guidelines to be informed by clinical judgment and are not meant to be used in a cookbook fashion.” Tr.
at 142. He went on to read that “the exercise of clinical judgment must justify giving a certain diagnosis to
an individual even though the clinical presentation falls just short of meeting the full criteria for the
diagnosis as long as the symptoms that are present are persistent and severe.” Id.

The psychiatrist testified at the hearing that even though the individual did not strictly meet all of the
criteria for alcohol abuse, in his professional judgment the diagnosis was still accurate for several reasons.
Tr. at 143. First, the individual met one criterion for the more serious condition of alcohol dependence (he
continued to drink despite medical advice to abstain because of his diabetes). Tr. at 147-148, 151. He also
met three of the criteria for abuse. Id. at 151. Second, the psychiatrist testified that studies have shown that
for each DWI arrest, there are likely100 occasions where the driver has operated his vehicle while
intoxicated without being arrested. Tr. at 149. The individual was arrested for DWI twice in two years, and
the second arrest was significant because he blacked out and ran into a telephone pole. Tr. at 152. Finally,
the individual continued to have problems with alcohol even after attending counseling programs after
each DWI. Id. After each arrest, the individual met with an EAP counselor. Ex. 5 at 47-53, 61. After the
second DWI, he was put on probation and warned not to drink, yet he continued to drink for seven months
after his arrest. Tr. at 158.

The EAP counselor who disagreed with the diagnosis did not testify. On the other hand, the individual’s
substance abuse counselor testified at the hearing that he agreed with the psychiatrist’s diagnosis. Tr. at
243. The counselor further testified that the treatment center not only used the DSM-IV to diagnose the
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individual, but they also administered an Assessment of Severity Index and criteria from the World Health
Organization. Tr. at 243-245. All tests confirmed the diagnosis of alcohol abuse. Id. Thus, the expert
opinions in the record are in agreement on the diagnosis.

For the reasons given above, and in the absence of expert evidence refuting the diagnosis of alcohol abuse,
I find no error in the conclusion of the Opinion that the individual suffers from alcohol abuse without
adequate evidence of rehabilitation or reformation.

V. Conclusion

In his Statement of Issues, the individual focuses on minor errors in the Opinion and disputes expert
medical diagnoses in an effort to minimize the negative consequences of his alcohol use. The individual
testified at the hearing that he does not believe that he has an alcohol problem, even though he admitted
that alcohol “has cost him a lot” in terms of his job, attorney fees, court costs, and his personal life. Tr. at
248-250. This tends to confirm the opinion of the DOE psychiatrist that the individual is in denial about
his alcohol problem and that this denial is sabotaging his treatment program. Tr. at 163-166.

Given the above considerations, the arguments raised by the individual in his Statement of Issues are not
persuasive. Therefore, after reviewing the testimonial evidence presented at the hearing and the Statement
of Issues tendered on review, I am unable to conclude that the individual has met his burden of mitigating
the security concerns of Criterion J. I will not, therefore, overturn the Hearing Officer’s Opinion.

As indicated by the foregoing, I cannot conclude that the restoration of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this Opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
the findings of the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearing and Appeals

Date: April 19, 2001

(1)An “access authorization” is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.
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June 4, 2001

DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing:March 7, 2001

Case Number: VSA-0398

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXX (the
individual) concerning his eligibility to retain an access authorization.(1) The Department of Energy
(DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” As
discussed below, after carefully considering the record before me in light of the relevant regulations, I
recommend against restoration of the individual’s access authorization.

I. Background

This case concerns the suspension of the individual’s access authorization. The events leading to the
suspension in question are fully set forth in Personnel Security Hearing (Case No. VSO-0398), 28 DOE ¶
82,788 (2001) (Opinion) and will not be reiterated here. For purposes of the instant security review, the
relevant facts are as follows.

A DOE office issued a Notification Letter to the individual informing him that his access authorization was
suspended due to derogatory information that created substantial doubt about his continued eligibility.
That derogatory information falls within 10 C.F.R. § 710.8 (j) (Criterion J). The Criterion J concern
expressed in the Notification Letter arises from the following events:

A. Following an evaluation of the individual, a DOE consultant psychologist diagnosed the
individual as suffering from alcohol abuse as defined by the Diagnostic and Statistical Manual
of Mental Disorders, Fourth Edition (DSM-IV), without adequate evidence of rehabilitation.

B. Upon noticing that the individual smelled of alcohol and had blood-shot eyes when he
appeared late for work one morning, the individual’s supervisor sent the individual for
mandatory alcohol testing. Two breathalyzer tests revealed that the individual had a blood
alcohol level (BAL) of 0.089 and 0.088, respectively.
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C. During a personnel security interview, the individual admitted drinking 10-12 beers the
night before reporting to work on the day in question.

D. Following an evaluation administered as part of the Employee Assistance Program (EAP),
a doctor had diagnosed the individual as suffering from alcohol abuse, and further found that
the individual was minimizing his addiction.

Opinion at 85,666,

The individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE
presented the testimony of two witnesses: the DOE consultant psychologist and a DOE personnel security
specialist. The individual testified on his own behalf and presented the testimony of 11 witnesses: a
psychiatrist, a substance abuse counselor, his Alcoholics Anonymous sponsor, one of his work
supervisors, and seven friends.

The Hearing Officer issued an Opinion recommending against restoration of the individual’s access
authorization. Personnel Security Hearing, 28 DOE ¶ 82,788 (2001). The individual filed the present
Request for Review, which included a Statement of the Issues to be reviewed. The DOE Office of
Safeguards and Security filed a response, stating that it concurred with the recommendation of the Hearing
Officer, and had no additional information to submit in this proceeding. The record was closed.

II. The Hearing Officer’s Opinion

In recommending against the restoration of access authorization, the Hearing Officer found that the
individual’s self-reported history of work-related and family issues stemming from his alcohol use, his
admitted pattern of recent alcohol consumption, and his appearance at work with a blood alcohol content
exceeding the jurisdictions’s legal limit for driving and far above the limit of .02 set by his employer,
raised the security concern that the individual has been or is a user of alcohol habitually to excess. Id. at
85,670.

First, in determining that a Criterion J concern exists in this case, the Hearing Officer was persuaded by
the fact that the individual’s self-reported history of work-related and family issues stemming from his
alcohol use raised a concern in the minds of several experts, including the DOE psychologist, the EAP
physician, the Individual’s psychiatrist, and the intensive outpatient treatment program (IOP) admitting
clinician. She notes that the latter three mental health professionals found that the individual’s behavior
rose to the level of alcohol abuse. Id. The DOE consultant psychologist, who originally diagnosed the
individual as suffering from alcohol abuse, testified that upon reflection the individual “was using alcohol
habitually to excess.” Hearing Transcript (Tr.) at 39.

Second, the Hearing Officer found significant the impetus for this proceeding: the fact that the individual
reported an hour late for a 6:00 a.m. training assignment, had bloodshot eyes and smelled of alcohol. Tests
revealed that the individual’s blood alcohol level was in excess of both the facility’s standards for
reporting to duty and the jurisdictional limit for driving. According to the individual, while assisting a
friend who was a bartender, he consumed alcohol until about 1:00 a.m. (around 5 hours prior to the time
he was to begin his shift). The Hearing Officer was unpersuaded by the individual’s statements that he felt
an obligation to stay at the bar and help his friend and further believed that the individual could have
curtailed his drinking at an earlier hour as to not interfere with his work. Id.

Third, during the hearing, the individual contended that he has taken the steps necessary to demonstrate
adequate evidence of rehabilitation, despite his denial that he has been or is a user of alcohol habitually to
excess. The individual testified that he has abstained from alcohol since mid- February 2000, has
completed a five-week intensive outpatient treatment program (IOP), has been attending “aftercare”
classes at the IOP clinic and has attended Alcoholics Anonymous (AA) and AL-Anon meetings. Tr. at
229-232. The individual further asserted that his intention is to remain abstinent. The Hearing Officer
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found that the individual had not demonstrated adequate evidence of rehabilitation. She found the hearing
record lacked evidence supporting the individual’s assertion that he has abstained from alcohol since mid-
February 2000. The Hearing Officer further found that the individual presented no testimony from
witnesses who maintained regular social contact with him who could corroborate his claim that he had
stopped drinking. Finally, based on the evidence in the record, the Hearing Officer was not convinced that
the individual intends to remain abstinent. She also found that the individual had not demonstrated the
ability to abstain from alcohol use for at least a year, in order to demonstrate adequate evidence of
rehabilitation and alleviate the Criterion J concern. Accordingly, the Hearing Officer found that the
individual’s access authorization should not be restored.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As a general rule, the Hearing Officer is responsible for considering the demeanor and
credibility of witnesses. 10 C.F.R. § 710.27(b). She also assesses the appropriate weight to be given to
their testimony. Absent some error, I will not supplant my judgment for that of the Hearing Officer in
such matters. Personnel Security Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996).

As discussed below, after reviewing the entire record in this case, I find that the individual has not offered
adequate evidence that he has been rehabilitated and reformed from alcohol abuse. This is also the key
finding of the Hearing Officer, a conclusion that I determine to be correct. Therefore, I cannot conclude
that it would be clearly consistent with the national interest to restore access authorization to the
individual.

B. Statement of Issues

In his Statement of Issues, the individual identifies various issues for my consideration. These issues fall
into two categories. First, the individual contends that the Hearing Officer did not properly consider the
factors listed in 10 C.F.R. § 710.7(c). See Statement of Issues at 3-4. Second, the individual contends that
the Hearing Officer did not properly apply Criterion J to the facts of this case. Id.

1. Whether the Hearing Officer Properly Considered the Factors Listed in 10 C.F.R. Section 710.7(c)

The individual advances several arguments to support his contention that the Hearing Officer did not
properly consider the factors listed in 10 C.F.R. § 710.7(c). (2) First, the individual argues that the two
breathalyzer test results given to him were not consistent. He asserts that the technician administering the
test never allowed the solution to heat up, that there were radios within 30 feet of the breathalyzer when it
was being administered and that the personnel security specialist was unable to confirm whether the
breathalyzer machine was working properly on the day in question. Id. at 3. He further argues that his
second test result would have revealed a BAL of 0.068 instead of 0.088 if the machine had been
functioning properly. (3) Also, he asserts that he submitted evidence after the hearing regarding the
elimination rate of alcohol and the problems associated with Radio Frequency Interference (RFI). Id. at 3-
4.

During the Hearing, the personnel security specialist testified that she could not validate whether the
breathalyzer machine was functioning properly because she was not responsible for operating the
breathalyzer machine or administering the test. Tr. at 17-18. Rather, she stated that based upon her
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knowledge there were testing standards at the facility which ensure how breathalyzer tests are
administered and how the results are given. The personnel security specialist also testified that security
specialists are supplied with charts to determine how and at what rate the body eliminates alcohol based on
weight. Id. While the individual has insinuated that the breathalyzer machine was not working properly, he
has offered no solid evidence in the record that could have led the Hearing Officer to conclude that the
breathalyzer machine was either malfunctioning on the day he was tested or that the alcohol test was
administered in an improper manner. I agree with the Hearing Officer. Nonetheless, the individual does
not dispute the fact that he arrived late to work with noticeably bloodshot eyes and the smell of alcohol on
his breath. Under these circumstances, I find that the Hearing Officer’s conclusion that the individual’s
appearance at work with a BAL in excess of the facility’s standards combined with the individual’s self-
admitted pattern of alcohol use provides more than sufficient information to form the basis of a Criterion J
concern.

Second, the individual argues that he has worked for the DOE since 1985 and has never had any
disciplinary action taken against him. Statement of Issues at 4. He further asserts that the current charge
was a “one time isolated incident” and that he has never been charged with any alcohol related offenses.
We have stated on numerous occasions that an individual’s good work habits do not mitigate the security
concerns presented by an individual’s alcohol problem. See Personnel Security Review (Case No. VSA-
0106), 26 DOE ¶ 83,009 at 86,561 (1997). In addition, as was noted by the Hearing Officer, the
individual’s self-reported history of work-related and family issues stemming from his alcohol use as well
as his admitted pattern of recent alcohol consumption raise the security concern that he has been or is a
user of alcohol habitually to excess. Thus, I find this contention unpersuasive.

Third, the individual asserts that the Hearing Officer did not afford the proper weight to his rehabilitation
efforts. The individual refers to the DOE consultant psychologist’s testimony that “if [the individual]
completed his treatment rehabilitation recommendations that [the individual] would continue to be fit to
perform [his duties] in a safe and reliable fashion.” Tr. at 40. He asserts that he has completed 57 hours of
an outpatient treatment program and thus there is no reason why he should not retain his security
clearance. Statement of Issues at 4.

In her Opinion, the Hearing Officer comprehensively analyzed whether the individual has demonstrated
adequate evidence of rehabilitation. During the hearing and now, the individual states that he has abstained
from alcohol use since mid-February 2000 and has participated in several rehabilitation programs,
including a five-week (57 hour) IOP, “aftercare” classes at the IOP clinic, and AA and Al-Anon meetings.
However, the Hearing Officer found that the individual has not demonstrated adequate evidence of
rehabilitation. Particularly, she found the individual’s contention that he has abstained from alcohol use
since mid-February 2000 unconvincing because (1) the record lacked crucial testimony from persons with
whom the individual associated who could corroborate a change in the individual’s lifestyle; (2) the
individual’s credibility was suspect with respect to his commitment to the AA program; and (3) the
individual’s insincerity with respect to his conviction to remain abstinent was evidenced by his hearing
testimony and statements made during a personnel security interview. Finally, the Hearing Officer agreed
with the DOE psychologist’s recommendation that the individual should complete at least a year of
abstinence and regular attendance at a treatment program to demonstrate rehabilitation. Opinion at 85,672-
673.

The individual’s contention here is unpersuasive. A Hearing Officer is responsible for considering the
demeanor and credibility of witnesses and must determine the appropriate weight to be given to their
testimony and other evidence. I find that the hearing record fully supports the Hearing Officer’s
conclusions with respect to the individual’s rehabilitation efforts. Moreover, at the time of the hearing, the
Hearing Officer was correct in stating that the individual had not completed a one-year period of
abstinence and regular attendance at an ongoing treatment program in order to demonstrate rehabilitation.
Id. This recommendation certainly comports with our precedent in Criterion J cases similar to this one.
See, eg., Personnel Security Hearing, 25 DOE ¶ 82,758 (1995). (4) Accordingly, I find no error in the
Hearing Officer’s conclusion that the individual has not demonstrated adequate evidence of rehabilitation.
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2. Whether the Hearing Officer Properly Applied Criterion J to the Facts of This Case

The individual asserts that the Hearing Officer improperly determined that a Criterion J concern exists in
this case. He particularly refers to the conflicting testimony of the four mental health experts involved in
this case. As stated in the Opinion, the DOE psychologist initially diagnosed the individual as suffering
from alcohol abuse in accordance with DSM-IV criteria. However, the DOE psychologist later changed
his diagnosis and concluded that the individual “was using alcohol habitually to excess.” Upon
questioning, the DOE psychologist testified that his final diagnosis of the individual would have been
“substance intoxication, alcohol,” Tr. at 63-64, as of the time of the positive breathalyzer tests, with a
“history of alcohol use, [where] some of those occasions were probably excessive.” The individual’s own
psychiatrist opined that the individual meets the DSM- IV’s definition of alcohol abuse. In addition, an
EAP physician who did not testify at the hearing as well as an IOP mental health professional diagnosed
the individual as suffering from alcohol abuse.

As the Hearing Officer stated, three mental health experts found that the individual’s behavior rose to the
level of alcohol abuse and the Hearing Officer found these opinions to be persuasive. This does not
constitute a “conflict” among the experts. As stated earlier, the Hearing Officer is in the best position to
determine the appropriate weight to be given to the testimony of witnesses and evidence introduced at the
hearing. I therefore will not supplant my judgment for that of the Hearing Officer on this matter.
Accordingly, I find no error in the conclusion of the Opinion that a Criterion J concern exists in this case.

III. Conclusion

As is evident from the above discussion, the matters raised by the Statement of Issues indicate that the
individual disagrees with findings made by the Hearing Officer. However, those disagreements do not
evidence error. Based on the entire record and in light of my opinion that no error occurred, I cannot
conclude that a grant of access authorization would be clearly consistent with the national interest. 10
C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the Individual in writing of
the final determination, and provide a copy of the present opinion. Copies of the correspondence shall be
provided to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other party.
In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 4, 2001

(1)An “access authorization” is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.

(2)In resolving questions about the individual’s access authorization, the Hearing Officer must consider
the relevant factors and circumstances connected with his conduct. The factors set out in § 710.7(c) are:
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the nature, extent and seriousness of the conduct; the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes, the motivation of his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

(3)A BAL of 0.068 still far exceeds the facility’s standard of .02.

(4)During the pendency of this review, the individual should have completed one year of abstinence if he
did in fact remain abstinent from March 13, 2000 through March 13, 2001. However, the individual has
advanced no specific arguments or introduced any corroborating evidence to support his claim of total
abstinence.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

June 7, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case:Personnel Security Review

Date of Filing:April 10, 2001

Case Number: VSA-0414

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXXX
(individual) concerning her eligibility to retain an access authorization.(1) The Department of Energy
(DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

This case concerns the suspension of the individual’s access authorization. The events leading to the
suspension in question are fully set forth in Personnel Security Hearing (Case No. VSO-0414), 28 DOE ¶
82,794 (2001) and will not be reiterated here. For purposes of the instant security review, the relevant facts
are as follows.

The individual has been employed for many years by a DOE contractor in a position that requires her to
maintain a security clearance. In December 1998, the individual and her husband filed a joint Petition for
Bankruptcy under Chapter 7 of the United States Bankruptcy Code. Most of the individual and her
husband’s debts were discharged in the Chapter 7 bankruptcy proceeding with the exception of a few
accounts that the individual and her husband agreed to pay after the bankruptcy proceeding had concluded.
The individual notified the DOE of her bankruptcy petition filing and the DOE continued her clearance
based on her explanation that the subject bankruptcy filing had resulted from her husband’s employment
situation and an excessive accumulation of credit card debt.

In July 2000, the DOE received a credit report on the individual that revealed two matters of concern.
First, the accounts that the individual and her husband had agreed to pay after the bankruptcy proceeding
had concluded were delinquent. Second, the individual’s mortgage payments were in arrears and the bank
had initiated foreclosure proceedings. The individual admitted that the information on the credit report was
accurate, and explained that her inability to discharge her financial responsibilities was directly related to
her gambling activities, i.e., the monthly purchase of $800 to $1,400 in lottery tickets.
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The DOE issued a Notification Letter to the individual suspending her access authorization and cited the
individual’s pattern of financial irresponsibility as the reason for the suspension. According to the DOE,
the derogatory information regarding the individual’s finances falls within the purview of 10 C.F.R. §
710.8 (l) (Criterion L).(2)

The individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE
presented the testimony of one witness, a personnel security specialist. The individual offered her own
testimony and that of three other witnesses, her husband and two supervisors.

II. The Hearing Officer’s Opinion

Based upon the testimony at the hearing and other record evidence, the Hearing Officer issued an Opinion
recommending that the individual’s access authorization not be restored. Personnel Security Hearing (Case
No. VSO-0414), 28 DOE ¶ 82,794 (2001). In her Opinion, the Hearing Officer found that the individual’s
conduct following the discharge of most of her debts through bankruptcy showed a pattern of financial
irresponsibility raising a concern under Criterion L. According to the Hearing Officer, the individual’s
failure to make timely payments on the debts she agreed to pay after the bankruptcy proceeding had
concluded, her purchase of lottery tickets using her mortgage money, and her inability to improve her
financial situation after most of her debts had been discharged in bankruptcy raise serious doubts
regarding the individual’s judgment, trustworthiness and reliability.

The Hearing Officer also concluded that the individual had not mitigated the Criterion L security concern.
The Hearing Officer rejected the individual’s defense that her gambling compulsion led her to make the
poor choices that she did. Further, the Hearing Officer opined that even had the individual presented
evidence that she was suffering from a gambling addiction, the addiction itself would have raised another
security concern. In addition, the Hearing Officer found that as of the hearing date the individual had not
taken any affirmative steps to improve her financial situation. Specifically, the individual had not sought
credit counseling, had not adhered to a budget for more than one week, had not attempted to supplement
her income and had not made a mortgage payment since mid-1999. In the end, the Hearing Officer found
that the individual had not mitigated the security concerns attendant Criterion L.

III. Request for Review

The individual filed a Request for Review of the Hearing Officer Opinion, followed by a statement
identifying the issues on which she wishes me to focus. In response to the individual’s Request for
Review, the DOE’s Office of Safeguards and Security declined to file any comments in the case.

IV. Analysis

A. Standard of Review

As a general rule, findings of fact in these kinds of cases will not be set aside unless they are clearly
erroneous, giving due regard to the fact that the trier of fact is in the best position to judge the credibility
of witnesses. Compare Pullman-Standard v. Swint, 456 U.S. 273 (1982), with Amadeo v. Zant, 486 U.S.
214, 223 (1988) (quoting Fed. R.Civ. P.52(a)). In rendering findings of fact, a hearing officer considers the
demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony and
other evidence. 10 C.F.R. § 710.27(b). Ordinarily, I will not supplant my judgment for that of the Hearing
Officer in such matters. Personnel Security Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996).
Findings not supported by substantial evidence are taken to be clearly erroneous. Freeport Sulphur Co. v.
S/S Hermosa, 526 F.2d 300 (5th Cir. 1976). Substantial evidence means “such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.” Pierce v. Underwood, 487 U.S. 552
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(1988). A finding is considered clearly erroneous, when although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been
committed. U.S. v. United States Gypsum Co., 333 U.S. 364, 395 (1948).

In personnel security cases under Part 710, it is the role of the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). Thus, in reviewing the Hearing
Officer’s Opinion in this case, I must assess whether there is substantial evidence to support a finding that
granting an access authorization to this individual would not endanger the common defense and security
and would be clearly consistent with the national interest.

As discussed below, after reviewing the entire record in this case, I find no errors in the Hearing Officer’s
conclusion in this case.

B. Statement of Issues

In her Statement of Issues, the individual sets forth numerous reasons why she disagrees with the Hearing
Officer’s recommendation not to restore her access authorization. She first questions the Hearing Officer’s
finding that a legitimate security concern exists with regard to her financial difficulties. See Request for
Review filed on April 10, 2001; Supplement to Request for Review filed on May 8, 2001. In this regard,
the individual first points out that her recent financial difficulties never impacted her job performance. See
Request for Review at 1; Supplement to Request for Review at 1. Second, she claims that she has never
been, nor ever could be, subject to pressure, coercion, exploitation or duress. Id. She adds that she was not
now, and never has been, “in such a financial state of ruin that [she] would act contrary to the best
interests of national security.” Supplement to Request for Review at 2.

Next, the individual contends that even if a legitimate security concern exists regarding her finances under
Criterion L, she has mitigated that concern. She argues that she has regained financial control of her life
and has submitted evidence purporting to show that she is currently meeting all of her financial obligations
in a timely manner. Request for Review at 2-3. She also advises that she is now receiving unemployment
benefits and is currently seeking other employment opportunities. Request for Review at 3-4; Supplement
to Request for Review at 2. She argues that these actions address the Hearing Officer’s concern that the
individual had not supplemented her income with a second job during her financially trying times. Id.

In addition, the individual maintains that she has attended Gambler’s Anonymous (GA) on a weekly basis
since January 17, 2001. See Request for Review at 2. To corroborate her statement, the individual has
submitted weekly “sign-in” sheets from GA for the period January 25, 2001 to April 12, 2001. See
Attachment to Request for Review. According to the individual, she has also attended “Pressure Relief”
meetings at GA which are almost identical to credit counseling sessions. Request for Review at 2. The
individual then points out that the Hearing Officer faulted her in the Opinion for not attending credit
counseling sessions. Id. It is the individual’s belief that her attendance at the “Pressure Relief” meetings
should allay the concern underscored by the Hearing Officer regarding the individual’s failure to obtain
credit counseling prior to the hearing. Id.

The individual also contends that the Hearing Officer should have given more weight to her many years of
stellar performance and dedication to her employer in considering whether the individual had mitigated the
security concerns associated with her financial difficulties. Request for Review at 1. Finally, it is the
individual’s contention that the Hearing Officer did not accord any weight to her candor in promptly
reporting her bankruptcy filing to the DOE and her subsequent admission in July 2000 of her financial
problems. Supplement to Request for Review at 1. The individual believes that her actions in this regard
should have mitigated any concern about her honesty, reliability, and trustworthiness under Criterion L .

1. Whether a Legitimate Security Concern Exists Regarding the Individual’s Financial Difficulties?
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As an initial matter, it is worth noting that financial difficulties do not always constitute serious security
concerns. Personnel Security Hearing (Case No. VSO-0425), 27 DOE ¶ _____ (May 8, 2001). It is only
when those financial difficulties result from a person’s irresponsibility that serious security concerns arise.
Id. In this case, the Hearing Officer found that the individual’s conduct subsequent to the discharge of
most of her debts through bankruptcy showed a pattern of financial irresponsibility that raised a concern
about her judgment and reliability. Specifically, the Hearing Officer pointed to the individual’s use of her
mortgage money to purchase lottery tickets as evidence of the individual’s financial irresponsibility. The
Hearing Officer also questioned the individual’s judgment in failing to make timely payments on debts she
had agreed to pay after the bankruptcy proceeding had closed in view of an admonition during a Personnel
Security Interview in July 2000 (PSI) that failure to make such payments might jeopardize her security
clearance. In addition, the Hearing Officer explained that the individual’s reliability and trustworthiness
were questionable because she had failed to improve her financial situation after having articulated a firm
and apparently sincere intention to do so during the PSI.

The individual does not challenge the reasons articulated by the Hearing Officer for finding the existence
of a legitimate security concerns. Instead, she implies that other considerations outweigh those the Hearing
Officer relied on in rendering her finding on this issue. I do not agree. While the individual’s financial
difficulties do not appear from the record to have negatively impacted her job, there is no guarantee that
the individual financial problems purportedly stemming from her gambling activities will not adversely
affect her job performance in the future. As for the individual’s contention that her financial difficulties
were never so bad that she could have been, or would ever be subject to pressure, coercion, or blackmail,
the record in this case suggests otherwise. Of great significance is the undisputed fact that the individual
concealed her gambling activities from her husband until one month before the hearing. See Transcript of
Hearing (Tr.) at 61. The individual’s failure to apprise her husband of the reason for their inability to make
the mortgage payments and to pay other outstanding debts suggests strongly that the individual could have
been susceptible to coercion, blackmail, or pressure during the period she concealed this information from
her husband. To be sure, the possibility of coercion, blackmail, or pressure has diminished since the
individual’s husband learned of the individual’s gambling. Nevertheless, in other personnel security cases,
Hearing Officers have held that “[f]inancial problems resulting from a person’s gambling are precisely the
conduct or circumstance that “furnishes reason to believe that the individual may be subject to pressure,
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of
national security” under Criterion L. See Personnel Security Hearing (Case No. VSO-0244), 27 DOE ¶
82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0041), 25 DOE ¶
82,775 (1995), aff’d, Personnel Security Review (Case No. VSA- 0041), 25 DOE ¶ 83,005 (1996)
(affirmed by OSA, 1996). While it may well be true that the individual has not, to date, succumbed to any
pressure, coercion, or exploitation because of her financial difficulties, the risk is too great to ignore.

Based upon my review of the record, I find that the Hearing Officer correctly examined the individual’s
conduct in its totality before concluding that the individual’s actions constituted a pattern of financial
irresponsibility.

2. Whether the Hearing Officer Erred in Not Finding Mitigation in this Case?

a. The import of the individual’s job performance on the security concerns at issue

The individual points to her exemplary employment service over two decades as evidence of her
reliability, and suggests that the Hearing Officer should have considered her job performance as a
mitigating factor under Criterion L. While the individual is to be commended for her admirable work
performance during personally troubling times, I find that excellent job performance and dedication to
one’s work are not sufficient bases for reversing the Hearing Officer’s Opinion. Successful, even
outstanding job performance alone does not alleviate the national security concerns raised with regard to
the issue of financial irresponsibility. Eligibility for a security clearance involves a determination
concerning national security concerns that are different from the standards used to evaluate employee
performance. See Personnel Security Hearing (Case No. VSO-0353), 28 DOE ¶ 82,782 (2001) (affirmed
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by OSA, 2001). Those entrusted with a security clearance are assumed to possess such characteristics as
judgment, reliability, and trustworthiness, all of which must be demonstrated seven days a week, twenty-
four hours a day. See Personnel Security Review (Case No. VSA-0273), 27 DOE ¶ 83,026 (1999). In the
end, “satisfactory job performance is a necessary but not a sufficient condition for keeping a security
clearance.” See Personnel Security Review (Case No. VSA-0102), 26 DOE ¶ 83,008 (1997).

b. The weight, if any, to be accorded to the individual’s actions during the administrative review
process

The individual believes that the Hearing Officer should have accorded some weight to her honesty during
the administrative review process. Specifically, the individual argues that the Hearing Officer should have
considered as mitigating factors the following information: (1) the individual voluntarily reported her
bankruptcy filing to the DOE in 1998; and (2) the individual readily admitted during the PSI the extent of
her gambling problem.

All persons holding DOE access authorizations are under a continuing obligation to keep the DOE
informed of all matters that bear on his or her access authorization such as bankruptcy filings, arrests, etc.,
and to be completely honest and open with the DOE when completing security documents and responding
to questions posed by security officials. The fact that the individual discharged her security obligations in
the manner required of her is a matter entitled only to neutral weight. Accordingly, I find that the Hearing
Officer did not err in not commenting on the individual’s discharge of her security obligations and candor
during the administrative review process.

c. New information regarding the individual’s alleged improvement of her financial situation and
her attendance at Gamblers’ Anonymous

The individual claims that her actions after the administrative review hearing demonstrate that she has
acted responsibly in addressing her financial problems and her self-described gambling problem.
Specifically, she asserts that she is continuing to pay down balances on her outstanding accounts. In
addition, she has tendered into the record of the case evidence in the form of sign-in sheets from GA
indicating that she has regularly attended that support group after the hearing. She adds that she receives
the equivalent of “credit counseling” during “Pressure Relief” meetings at GA. Furthermore, she asserts
that she is now receiving unemployment benefits and seeking a new job. She concludes that she has “done
everything in her power to mitigate” the DOE’s concerns.

The individual is to be commended for seeking assistance and counseling from GA after the hearing,
attempting to make regular payments towards the reduction of her outstanding debts, and supplementing
her income through unemployment benefits. However, the doubts that are raised by past financial
difficulties are not necessarily resolved when an individual puts his or her financial affairs in order. See
Personnel Security Hearing (Case No. VSO-0132), 26 DOE ¶ 82,780 at 85,711 (1997), aff’d, 26 DOE ¶
83,019 (1997) (affirmed by OSA, 1998) (payment of debts does not in itself definitively establish that an
individual will conduct his financial affairs responsibly in the future). Generally, once a pattern of
financial irresponsibility has been established, the individual must demonstrate a sustained, new pattern of
financial responsibility for a period of time that is sufficient to demonstrate that a recurrence of the past
pattern is unlikely. See Personnel Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,699
(1996)(affirmed by OSA, 1997); Personnel Security Hearing (Case No. VSO-0240), 27 DOE ¶ 82,790
(1999)(affirmed by OSA, 1999). In this case, even had the individual had made the effort to improve her
financial situation before the hearing, the Hearing Officer most likely would have examined whether
sufficient time had passed for her to predict whether the individual will remain financially responsible, or
whether she will resume her past pattern of financial irresponsibility. Since the individual did not make a
concerted effort until after the hearing to ameliorate her financial condition, I cannot conclude that
sufficient time has elapsed to predict that the individual will remain financially stable. Moreover, the
record in this case suggests that the individual’s financial stability is probably tied to her recovery from her
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self- described gambling problems. Since the individual has just begun that recovery process, it would be
difficult for me to conclude based on the new evidence regarding the individual’s attendance at GA for the
past four months that she has mitigated the DOE’s security concerns associated with her past financial
irresponsibility. (3)

C. Summary

After carefully considering the record in this case and the new evidence tendered by the individual on
review, I conclude that the Hearing Officer did not err in finding that the individual had not mitigated the
security concerns associated with Criterion L. I find further that the new evidence submitted by the
individual during the review stage of the administrative review process is not sufficient for me to reverse
the Hearing Officer’s recommendation not to restore the individual’s access authorization. I therefore
affirm the Opinion of the Hearing Officer in Case No. VSO-0414.

D. Conclusion

As indicated by the foregoing, I cannot conclude that the restoration of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this Opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
the findings of the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 C.F.R. § 710.28(f).

George B. Breznay

Director

Office of Hearing and Appeals

Date: June 7, 2001

(1)An “access authorization” is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.

(2)Criterion L concerns information that the individual “has engaged in any unusual conduct or is subject
to any circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R.
§710.8(l).

(3)The individual also complains that the Employee Assistance Program at her worksite failed to provide
her with the assistance she needed to address her gambling problem. She claims that her employer assists
employees with drug and alcohol problems, and questions why her employee does not assist those with
gambling issues. This concern is not the proper subject of a Request for Review and, as a consequence,
will not be considered in this Decision.
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June 5, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: April 24, 2001

Case Number: VSA-0418

This Opinion considers a Request for Review and Statement of Issues filed by
XXXXXXXXXXXXXXXXXXX (the individual) concerning her request for access authorization (1)
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or
Special Nuclear Material." As discussed below, after carefully considering the record before me in light of
the relevant regulations, I recommend against approving the individual’s request for access authorization.

I. Background

The events leading to the instant Request for Review are fully set forth in a decision issued by an Office of
Hearings and Appeals (OHA) Hearing Officer. Personnel Security Hearing (Case No. VSO- 0418), 28
DOE ¶ 82,795 (2001). I will not reiterate all the details of that case here. For purposes of the instant
security review, the relevant facts are as follows.

The individual applied for a DOE access authorization at the request of her employer, a DOE contractor. A
DOE Operations Office learned of certain derogatory information about this individual, in connection with
that application. That Office issued a Notification Letter to the individual, citing derogatory information
that falls within 10 C.F.R. § 710.8(f) and (l) [hereinafter Criteria F and L]. (2) The Notification Letter
stated that during a June 2000 Personnel Security Interview (PSI), the individual indicated that she had not
used marijuana since 1978, but about six weeks later, in July 2000, told a DOE consultant psychiatrist that
she used marijuana one time, during February or March of 2000. She made this revelation only after the
psychiatrist informed her that he was going to send her to a laboratory for some tests, one of which could
uncover marijuana use within the past several years, by analyzing a hair sample. This inconsistent response
from the individual regarding when she last used marijuana created a Criterion F concern involving
falsification. The Notification Letter also cited as a Criterion L security concern the fact that the individual
used marijuana during the time she was a DOE contractor employee and while she was aware of the
DOE’s policy against use of illegal drugs by employees at the facility.(3)
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The Hearing Officer convened a hearing in order to allow the individual to resolve the doubt regarding her
eligibility for access authorization. At the hearing, a DOE personnel security specialist, the consultant
psychiatrist and the individual testified.

II. Opinion of the Hearing Officer

The Hearing Officer determined that the Criteria F and L concerns had not been resolved. The Hearing
Officer considered the individual’s testimony that she had not disclosed the recent drug use because she
feared losing her job, and because she thought the question in the PSI as to when she had last used
marijuana referred to “habitual daily use.” The Hearing Officer also considered two supporting letters, one
from a friend of the individual, stating that the individual is trustworthy and does not use illegal drugs, and
the other from the individual’s supervisor, asserting that she is an outstanding employee. The Hearing
Officer further noted that the individual admitted that her marijuana use was an error in judgment, and that
she no longer associates with the friends who offered her the marijuana. Nevertheless, the Hearing Officer
concluded that this evidence did not overcome the Criterion F security concern regarding falsification. He
specifically pointed to the recency of the illegal drug use, and the fact that she revealed it only as a result
of a threat of a drug test using a hair sample.

With respect to Criterion L, the Hearing Officer found that the individual had not mitigated the honesty
and reliability concerns associated with the drug use incident. He noted that the individual knew of the
DOE’s policy regarding illegal drug use by employees at the facility. The Hearing Officer also stated that
marijuana use violates federal and state law. He pointed out that the individual’s disregard for the law
raises additional questions about her reliability and judgment. Finally, referring again to the recency of the
marijuana incident, the Hearing Officer determined that the Criterion L security concerns regarding
honesty had not been resolved. Accordingly, the Hearing Officer recommended that the individual not be
granted access authorization.

III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement setting forth the focal issues in the
review phase of this proceeding (hereinafter referred to as “Statement of Issues,” or “Statement”). In the
Statement, the individual requests that in reviewing the record, I take the following considerations into
account: (i) she voluntarily revealed the marijuana use to the DOE; (ii) she recognizes that the marijuana
use was a significant error in judgment that she sincerely regrets, and she would like to regain the trust of
the DOE; and (iii) the reason she smoked the marijuana was because she was alone on her birthday and
she was unhappy.

The Office of Safeguards and Security (OSS) filed a response to the Statement, indicating that it had no
additional information to submit in this case.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996), aff’d (OSA December 31, 1996). As discussed
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below, I will not reverse the Hearing Officer’s recommendation in this case.

V. Analysis

After reviewing the Statement of Issues, I cannot conclude that the security concerns have been resolved.

The individual points out as a factor in her favor that she voluntarily disclosed the information about the
recent marijuana use to the DOE consultant psychiatrist. The individual seems to be implying that since
she revealed the drug use, rather than having been “caught” in a drug test or in some other fashion, the
disclosure should be given some special consideration towards mitigating the Criterion F concern. I do not
agree. During the PSI, the individual lied about her recent illegal drug use, after promising both orally and
in writing to tell the truth. She only disclosed the recent drug use about six weeks later, when she believed
there was some risk of discovery. I do not find that disclosure under these circumstances is entitled to any
special consideration for purposes of mitigating the Criteria F and L security concerns. See Personnel
Security Review (Case No. VSA- 0242), 27 DOE ¶ 83,019 (1999), aff’d (OSA November 22, 1999).

I realize that the individual has admitted error, and expressed remorse for her dishonesty. She has also
stated her desire to win back the trust of the DOE. Recognition of error and contrition are certainly
important aspects of re-establishing a position of trust with the DOE. However, a subsequent, enduring
pattern of responsible, honest behavior is also a key factor in abating security concerns that arise from
falsehood. As discussed below, I do not find that such a pattern has been demonstrated here.

As an initial matter, after reviewing the record in this case, I find that the individual has not sufficiently
corroborated her assertion that her only use of illegal drugs since 1978 came at a party that she attended in
February or March 2001. It is by now a well-established principle in Part 710 administrative review cases
that an individual’s allegations purporting to minimize a security concern must be corroborated. E.g.,
Personnel Security Review (VSA-0273), 27 DOE ¶ 83,026 (1999), aff’d (OSA June 9, 2000). In this case,
the only corroborating information that the individual has submitted concerning her alleged one-time drug
use is the letter from her friend, referred to above, who stated that in the six years that she has known her,
she has not witnessed or heard of any drug use by the individual. This untested, general statement does
not convince me that since 1978, the individual used illegal drugs only on one occasion, at a party where
marijuana was unexpectedly offered to her. (4)

Further, even if I accept as true all of the individual’s assertions regarding her illegal drug use, the alleged
period of honesty has only been about ten months, a rather short time frame. I find that a longer period of
truthful, honest behavior is necessary to mitigate the Criteria F and L concerns regarding falsification and
trustworthiness. See Personnel Security Review (Case No. VSA-0289), 27 DOE ¶ 83,025 (2000); aff’d
(OSA May 18, 2000).

VI. Conclusion

As indicated by the foregoing, I cannot conclude that granting this individual access authorization will not
endanger the common defense and security and will be clearly consistent with the national interest.
Accordingly, it is my opinion that the individual’s request for access authorization should not be approved.
10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding the individual’s request for access authorization, based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual in writing of the final
determination, and provide a copy of the present opinion. Copies of the correspondence shall be provided
to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other party. In the
event of an adverse determination, the correspondence shall indicate findings by the Director, Office of
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Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: June 5, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)The concerns set forth in the regulations are by now well known and have been cited numerous times. I
will therefore not include the regulatory language here. Generally, the concerns relate to providing false
information to the DOE (Criterion F); and lack of reliability and honesty (Criterion L).

(3)With respect to Criterion L, the Notification Letter also reiterated as a security concern the fact that the
individual was dishonest about her most recent marijuana use.

(4)At the hearing, the individual testified that the recent one-time marijuana use took place sometime after
her birthday, at a party with a few other people, and that the marijuana was offered to her. Transcript of
Personnel Security Hearing at 30-31. In the Statement of Issues, the individual asserts that the
circumstances of the marijuana use were as follows: “I was alone and it was my birthday.” This
inconsistency is certainly troubling. It leads me to suspect that even at this late stage of the administrative
review process, the individual has not yet been completely candid with the DOE about her illegal drug use.
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November 5, 2001

DECISION AND ORDER
OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Case Name: Personnel Security Review

Date of Filing: August 3, 2001

Case Number: VSA-0433

This Opinion considers a Request for Review filed by XXXXXXXXXXXX (hereinafter referred to as “the
Individual”) concerning the suspension of his access authorization. As explained below, I do not
recommend restoring the Individual’s access authorization.

I. Background

This case concerns the suspension of the Individual’s access authorization. The events leading to the
suspension in question are fully set forth in Personnel Security Hearing (Case No. VSO-0433), 28 DOE ¶
82,805 (2001) (Opinion) and will not be reiterated here. For purposes of the instant security review, the
relevant facts are as follows.

A DOE office issued a Notification Letter to the Individual informing him that his access authorization
was suspended due to derogatory information that created substantial doubt about his continued eligibility.
That derogatory information falls within 10 C.F.R. § 710.8 (j) (Criterion J). The Notification alleges that
the Individual has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.” See 10 C.F.R. § 710.8 (j). The Criterion J concern expressed in the
Notification Letter arises from the following events:

A. Following an evaluation of the Individual, a DOE consultant psychologist diagnosed the
Individual as suffering from alcohol abuse as defined by the Diagnostic and Statistical Manual
of Mental Disorders, Fourth Edition (DSM-IV), without adequate evidence of rehabilitation
and reformation.

B. The Individual has been arrested and convicted twice for driving while intoxicated (DWI).
The first arrest occurred in 1989, while the Individual was driving after attending a wedding
reception. His blood alcohol level (BAL) at the time of arrest was 0.107. The second arrest
occurred about one year before the hearing. The Individual’s BAL at that time was 0.234.

C. During a personnel security interview (PSI), the Individual stated that he typically drank on
weekends, becoming intoxicated about twice a month. He further stated that he intended to
limit his future consumption of alcohol to “the two or three [beers], to where I just have that
intoxicated [feeling].”

Opinion at 85,748.
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The Individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE office
presented the testimony of a DOE consultant psychiatrist and a DOE personnel security specialist. The
Individual testified on his own behalf, and presented the testimony of a clinical psychologist and two
friends.

The Hearing Officer issued an Opinion recommending against restoration of the Individual’s access
authorization. Personnel Security Hearing (Case No. VSO-0433), 28 DOE ¶ 82,805 (2001). The
Individual filed the present Request for Review, which included a Statement of the Issues to be reviewed.
The DOE Office of Safeguards and Security filed a response stating that it had no additional information
to submit in this proceeding. The record was then closed.

II. The Hearing Officer’s Opinion

In recommending against the restoration of access authorization, the Hearing Officer considered the extent
of the Individual’s alcohol use, the diagnosis of the Individual as suffering from alcohol abuse, the
Individual’s efforts toward rehabilitation, and the expert opinions that there was insufficient evidence of
rehabilitation and reformation.

First, the Hearing Officer considered the expert opinions of the DOE consultant psychiatrist and the
Individual’s psychologist that the Individual suffered from alcohol abuse. The Hearing Officer cited the
DOE consultant psychiatrist’s opinion that the Individual is in the middle stage of the rehabilitation
process. He explained that the first stage begins when a person decides not to drink, though he still
minimizes the effects of alcohol. As the process continues, an individual is able to view his condition with
increasing honesty and less minimization. According to the DOE consultant psychiatrist, the Individual in
this case should complete at least one year of abstinence, continued therapy and participation in
Alcoholics Anonymous (AA) or a similar program. The Hearing Officer noted that the Individual’s
psychologist concurred with the consultant psychiatrist in the diagnosis of alcohol abuse and his
recommendation for rehabilitation.

Second, the Hearing Officer considered the Individual’s claim of rehabilitation. At the hearing, the
Individual testified that he has been abstinent for 10 months, has attended court-ordered alcohol education
and therapy, has returned to church and has attended AA meetings. The Individual also claimed that he
has disassociated himself from his former drinking companions and intends to permanently abstain from
alcohol.

Finally, the Hearing Officer took note of testimony from two of the Individual’s friends. These friends
corroborated the Individual’s testimony concerning his abstinence and his commitment to an alcohol-free
lifestyle.

After consideration of the foregoing, the Hearing Officer concluded that there was not sufficient evidence
of rehabilitation or reformation. Therefore, he was unable to conclude that the Individual has mitigated the
security concerns of the DOE.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the OHA Director
is of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
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opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As a general rule, the Hearing Officer is responsible for considering the demeanor and
credibility of witnesses. 10 C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their
testimony. Absent some error, I will not supplant my judgment for that of the Hearing Officer in such
matters. Personnel Security Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996).

As discussed below, after reviewing the entire record in this case, I find that the Individual has not offered
adequate evidence that he has been rehabilitated and reformed from alcohol abuse. This is also the key
finding of the Hearing Officer, a conclusion that I determine to be correct. Therefore, I cannot conclude
that it would be clearly consistent with the national interest to restore access authorization to the
Individual.

B. Statement of Issues

In his Statement of Issues, the Individual focuses on one main issue for review. The Individual contends
that he is totally rehabilitated for the following reasons: (1) he has refrained from the use of alcohol for
more than one year and continues to maintain an alcohol-free lifestyle, (2) he continues to meet with an
Employee Assistance Program (EAP) counselor and (3) he attends a weekly spiritual alcohol program. See
Statement of Issues. For further support, the Individual points to the DOE Counsel’s closing statement
during the hearing in which DOE Counsel indicated that the Individual has taken steps to eliminate his
drinking, which would alleviate the security concern. Id.

During the hearing, the Hearing Officer addressed whether the Individual had provided sufficient evidence
of rehabilitation to resolve the security concerns raised by his alcohol abuse. He was convinced of the
Individual’s claim of 10 months abstinence at the time of the hearing, his disassociation from his former
drinking companions and his commitment to his therapy programs. Although the Individual was close to
achieving a year of abstinence at the time of the hearing, the Hearing Officer relied upon the two expert
opinions in the record that a year of abstinence by itself is not enough for the Individual to attain
rehabilitation. Both experts recommended continued counseling sessions and participation in AA. These
help the Individual to maintain his commitment to abstinence. The Hearing Officer noted that, at the time
of the hearing, the Individual was making arrangements to continue counseling sessions with the EAP
counselor, but had not yet begun participating in AA. Thus, the Hearing Officer concluded that the
Individual has not fulfilled the requirements for rehabilitation as stated by the two experts. He also found
persuasive the testimony of the experts that the Individual is still in a relatively early stage of the
rehabilitation process.

A Hearing Officer is responsible for considering the demeanor and credibility of witnesses and must
determine the appropriate weight to be given to their testimony and other evidence. I find that the hearing
record fully supports the Hearing Officer’s conclusion with respect to the Individual’s rehabilitation
efforts. Moreover, at the time of the hearing, the Hearing Officer was correct in stating that the Individual,
although close, had not completed a one-year period of abstinence and regular attendance at an ongoing
treatment program in order to demonstrate rehabilitation. These prerequisites to the completion of an
adequate rehabilitation program certainly comport with our precedent in Criterion J cases similar to this
one. See, eg., Personnel Security Hearing, 25 DOE ¶ 82,758 (1995). Accordingly, I find no error in the
Hearing Officer’s conclusion that the Individual has not demonstrated adequate evidence of rehabilitation.

As stated earlier, the Individual maintains that he has now met all of the requirements for rehabilitation:
that he has been abstinent for over a year, that he has continued counseling sessions, and that he is
attending weekly alcohol treatment sessions. However, the Individual has not produced any corroborating
evidence to support these aspects of his claim of total rehabilitation. Generalized statements from the
Individual concerning such key aspects of his claim of rehabilitation are not sufficient by themselves to
warrant a change in the Hearing Officer’s opinion. Moreover, if the Individual did present new evidence of
his claim of rehabilitation in this case, careful scrutiny of that evidence would be required. Both experts in
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this case agreed that a year of abstinence would not be enough to demonstrate rehabilitation. This appeal
is not the proper vehicle to give that scrutiny to the Individual’s claims, nor is it the place to give full
consideration to the Individual’s claim that he is rehabilitated and committed to continued abstinence. It
would in essence mean we would conduct a second evidentiary hearing. This would not be appropriate in
an appellate forum. However, two choices are available. One is to remand the case to the Hearing Officer.
The other is to offer the Individual the chance to present his new evidence to the regional manager. I
believe the second alternative to be more efficient, and on balance I therefore recommend the Individual
utilize that route. The Individual should therefore present his evidence to the regional manager for future
consideration of an access authorization. See 10 C.F.R. § 710.32.

III. Conclusion

As is evident from the above discussion, the matters raised by the Statement of Issues indicate that the
Individual disagrees with findings made by the Hearing Officer. However, those disagreements do not
evidence error. Based on the entire record and in light of my opinion that no error occurred, I cannot
conclude that a grant of access authorization would be clearly consistent with the national interest. 10
C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the Individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall, through the Director, Office of Safeguards and Security, inform the Individual in writing of
the final determination, and provide a copy of the present opinion. Copies of the correspondence shall be
provided to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other party.
In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay
Director 
Office of Hearings and Appeals

Date: Novembef 5, 2001
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August 13, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: July 13, 2001

Case Number: VSA-0435

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXXX (the
individual) concerning his eligibility for access authorization (1) under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or Special Nuclear Material." As
discussed below, after carefully considering the record before me in light of the relevant regulations, I do
not recommend restoration of the individual’s request for access authorization.

I. Background

The events leading to the instant Request for Review are fully set forth in a decision issued by an Office of
Hearings and Appeals (OHA) Hearing Officer. Personnel Security Hearing (Case No. VSO- 0435), 28
DOE ¶ 82,804 (2001). I will not reiterate all the details of that case here. For purposes of the instant
security review, the relevant facts are as follows.

A DOE Operations Office learned of certain derogatory information about this individual, which related to
his eligibility for continued access authorization in connection with his employment at a DOE facility.
That Office issued a Notification Letter to the individual, citing derogatory information that falls within 10
C.F.R. § 710.8(l) [hereinafter Criterion L]. (2) The Notification Letter cited the following concerns. In
1989, the individual was arrested and charged with assault, and with making a false report to the police,
after illegally attempting to duplicate government keys. In 1997, the individual was given a reprimand for
misuse of a government computer, after an audit of his government computer disclosed numerous files of
a personal nature, data and files not related to his job duties, and unauthorized software. Also in 1997, the
individual was given a 35-day suspension without pay for unauthorized use of a government vehicle and
failure to fully disclose the details of an accident, specifically, the presence of a passenger in the vehicle.
In two 1999 personnel security interviews with another government agency, the individual stated that
during the past 20 years he had a number of extramarital affairs (“one night stands”), an affair for several
months with an old high school girlfriend, and from early 1997 to March 1999, the individual became
sexually involved with a female coworker. Since the end of his relationship with the female coworker, the
individual has had three “one night stands.” The individual stated that his wife was aware of the affairs
with his old girlfriend and coworker, but not aware of his “one night stands.” In addition, the Notification
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Letter cited an “incident/infraction report” that DOE received on November 2, 2000, which charged the
individual with “misuse and abuse of government computer resources, waste of time during DOE duty
hours, failure to report personal foreign travel, and disregard for security.”

The Hearing Officer convened a hearing in order to allow the individual to resolve the concerns regarding
his eligibility for access authorization. At the hearing, the DOE called two witnesses: a DOE personnel
security specialist, and the local DOE facility security officer (SO). The individual testified on his own
behalf and called the following four other witnesses: his wife, a coworker, a supervisor, and a contractor
who works for the DOE facility security office as an information systems security officer (ISSO) (3).

II. Opinion of the Hearing Officer

The Hearing Officer determined that the Criterion L concerns had not been resolved. He found that over
the last 12 years the individual had at least seven incidents involving minor infractions, including four
cyber-security infractions in four years. He pointed out that the individual continued to use his computer
for personal, non-DOE business, even after he was told to refrain from doing so. The Hearing Officer
found that these incidents could not be viewed in isolation and that the incidents coalesced into a pattern
of behavior that raises security concerns under Criterion L about the individual’s honesty, reliability and
trustworthiness. The Hearing Officer considered the individual’s testimony. The individual admitted
misusing his office computer, and said he was willing to submit to disciplinary action for the most recent
computer incident. Nevertheless, the Hearing Officer found that the individual focused on minimizing the
relative seriousness of each incident, without mitigating the overall concern arising from the long-term
pattern of repeated infractions.(4) The Hearing Officer determined that given the fact that less than one
year has passed since the last cyber-security infraction, it was too soon to conclude that the individual has
established a new pattern of following rules, even those he finds personally inconvenient or unreasonable.

However, the Hearing Officer did find that the individual mitigated the Criterion L concern that his marital
infidelity would make him susceptible to coercion. The individual testified that his wife knew about his
infidelity, and her testimony corroborated his statements.

III. Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement setting forth the focal issues in the
review phase of this proceeding (hereinafter referred to as “Statement of Issues,” or “Statement”). In the
Statement, the individual requests that I consider the following three issues: (i) the SO and the ISSO made
false and misleading statements during the hearing; (ii) the individual’s personal relationships were
improperly made a part of this proceeding; and (iii) the computer incidents giving rise to the security
concern are minor infractions and are insufficient to warrant revocation of his security clearance.

The Office of Safeguards and Security (OSS) filed a response to the Statement, indicating that it had no
additional information to submit in this case.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
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error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996), aff’d (OSA December 31, 1996). As discussed
below, I will not reverse the Hearing Officer’s recommendation in this case.

V. Analysis

After reviewing the Statement of Issues, I cannot conclude that the security concerns have been resolved.

A. False Statements by the Witnesses

The individual claims that there were three instances of false or misleading witness statements at the
hearing. The first such statement concerns an assertion by the SO that the individual participated in the
creation of an “inappropriate” memo. Transcript of Hearing (Tr.) at 63-64. The individual claims that he
was only a recipient of this memo, and had nothing to do with its creation.

Even if the SO’s testimony was incorrect, it has no bearing on this case. The memo was not part of the
record. Tr. at 64-65. It did not enter into the Hearing Officer’s determination. Accordingly, the testimony
regarding who created the memo is irrelevant for purposes of assessing the existence of a Criterion L
security concern here.

The individual also contends that the SO gave false and misleading testimony about the ISSO. The
individual states that the SO attempted to portray him as violent, by alleging that the ISSO was fearful of
retribution by the individual. Tr. at 66-67. (5) The individual points out that the ISSO testified that she was
not fearful that the individual might hurt her. Tr. at 134.

I see no prejudice to the individual here. The Hearing Officer did not give any consideration to the
testimony of either the SO or the ISSO on the issue of whether the individual was violent. In
recommending that the individual’s security clearance be revoked, the Hearing Officer considered only the
specific concerns raised in the Notification Letter, especially the cyber-security matters. Accordingly, the
inconsistent testimony regarding whether the ISSO feared the individual is irrelevant.

The third instance of false testimony alleged by the individual concerns the ISSO’s refusal to acknowledge
that other security clearance holders at this DOE facility were engaging in extramarital affairs, and that the
ISSO herself was among them. Since the Hearing Officer specifically found that the individual had
mitigated the concerns related to his extramarital relationships, the testimony of the ISSO on this point is
irrelevant.

The individual’s objections to this testimony of the SO and ISSO do not end here. On a broader level, he
believes that the allegedly false testimony of these two witnesses caused the overall hearing to be tainted. I
see no basis for this allegation. Based on my detailed review of the transcript of the hearing in this case,
there is no question in my mind that the hearing was a fair one, and that no prejudice occurred as a result
of any statements made by these two witnesses.

As stated above, the Hearing Officer attached no significance to the allegation that the individual was
involved in creating the inappropriate memo. Neither the transcript nor the Hearing Officer opinion shows
that the Hearing Officer gave the slightest weight to the memo. Moreover, the individual has certainly not
established that the cited testimony was actually false. For example, the individual asserted that the SO
testified that the individual was involved in creating the inappropriate memo. However, from my review of
the testimony, I find that the SO stated that he did not recall whether the individual was merely a recipient
of the memo, rather than its creator. The SO testified that the memo was picked up on a scan of the
individual’s system, and that there was a statement from another person alleging that the individual was
involved in development of the memo. Tr. at 64. Without additional evidence, there is no basis for me to
draw any conclusions about the truthfulness of this testimony. The individual alleges that an investigation
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of the statements will show them to be false. This is an entirely conjectural argument and merits no further
consideration. I do not see that any false testimony has been established here. Similarly, the individual’s
assertions as to what the ISSO actually knew about other DOE employees engaging in extramarital affairs
have not been established here and I cannot find that the ISSO testified untruthfully.

With respect to the apparently inconsistent testimony of the ISSO and the SO regarding whether the ISSO
feared the individual, the individual has not shown that any of this testimony was false. Based on my
review of the record, I certainly can make no independent determination as to whether there was any false
testimony. There may be an entirely innocent explanation for the inconsistency, such as a
misunderstanding or a different evaluation of events. In any case, the fact that witnesses provide differing
testimony on the same point is a common occurrence at trials and hearings. Indeed, the existence of
divergent views on the same point relates to a key purpose of contested proceedings: for a neutral party (a
judge, jury or hearing officer) to consider the various witness statements and decide where the truth lies.
This certainly does not mean that in any case where witnesses give different views on the same disputed
point, the proceeding was necessarily tainted by falsehood or perjury. If this were the case, virtually every
proceeding would be considered tainted. Such a result makes no sense. Accordingly, I can summarily
dismiss that argument.

Finally, as discussed above, the alleged misstatements by the witnesses, all rather minor and ultimately
irrelevant, caused no harm to the individual. See Personnel Security Review (Case No. VSA-0309), 28
DOE ¶ 83,006 (2000), aff’d (OSA August 17, 2000). Although the individual asserts that the Hearing
Officer was prejudiced by the allegedly false statements of the witnesses, he gives no examples to support
this broad allegation. After reviewing the record, I do not see any evidence that the Hearing Officer was in
any way prejudiced or tainted by the testimony referred to, or that the proceeding was in any way unfair to
the individual.

In this regard, the record as a whole shows that the Hearing Officer discussed all the relevant issues with
the individual and the DOE counsel prior to the hearing, giving them both important and clear guidance on
how to prepare to respond to the issues raised in this case. See April 19, 2001 Hearing Officer
Memorandum of Telephone Call; March 26, 2001 Letter from Hearing Officer to Individual and DOE
Counsel. I thus discern no overall prejudice to the individual. Quite the contrary, I find an exceptional
level of attention to case development in this proceeding, which assisted the individual in understanding
the types of evidence he needed to bring forward to mitigate the stated security concerns.

In sum, the individual has not shown that any of the purportedly false testimony prejudiced him, or even
that it was untruthful. In raising unsupported and rather petty allegations regarding untruthfulness, the
individual has completely failed to address the key issue in this case: his own pattern of unreliable
behavior. See Personnel Security Review (Case No. VSA-0396), 28 DOE ¶ 83,020 at 86,571 (2001), aff’d
(OSA June 14, 2001). The Hearing Officer amply explained the basis for his conclusion that the
individual’s “pattern of behavior . . . raises security concerns about the individual’s judgment, and his
honesty, reliability and trustworthiness. . . .” Personnel Security Hearing (Case No. VSO- 0435), 28 DOE
at 85,746. It is this concern about his own trustworthiness that the individual has not resolved.

B. Evidence of Extramarital Affairs

The individual next claims that evidence of his extramarital relationships should not have been introduced
in this proceeding, and that there are other cleared employees at his DOE site who have engaged in such
relationships. Since, as discussed above, the Hearing Officer found that the individual had mitigated the
security concerns on this point, I will not give further consideration to this issue.

C. Computer Related Infractions

The individual recognizes that he committed computer-related infractions. However, he maintains that
they were minor transgressions, and denies that they form a behavior pattern that could jeopardize national
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security. He believes that the untruthful statements of the witnesses at the hearing constitute a far greater
infraction than his misuse of DOE computers.

These assertions form no basis for disturbing the Hearing Officer’s determination. This objection simply
reargues the finding of the Hearing Officer, without providing any evidence of error. Indeed, the fact that
the individual continues to deny the seriousness of the infractions, while pointing to purported infractions
by others and to prejudice of the Hearing Officer, indicates to me that the individual is still not taking full
responsibility for his own questionable behavior and dubious judgment.

VI. Conclusion

I agree with the Hearing Officer that the individual has engaged in a number of minor infractions that have
coalesced into a more serious pattern of misbehavior, one that gives rise to a security concern about his
trustworthiness. The individual’s piecemeal excuses for each incident attempt to minimize his involvement,
to challenge the credibility of witnesses, and to deflect his responsibility. In my view, these
rationalizations demonstrate that the individual does not yet fully appreciate that it is the pattern of his
behavior that gives rise to the security concerns here, more than any particular petty infraction.

Rehabilitation from a behavior problem generally requires an understanding and an admission that a
problem existed, necessitating a change in conduct. See Personnel Security Review (Case No. VSA-
0126), 26 DOE ¶ 83,018 (1997), aff’d (OSA January 15, 1998). Given the individual’s failure to recognize
that the security concerns arise from his overall behavioral tendencies, I cannot find that he has made any
meaningful progress toward reformation from his pattern of disregarding rules.

As indicated by the foregoing, I cannot conclude that continuing this individual’s access authorization will
not endanger the common defense and security and will be clearly consistent with the national interest.
Accordingly, it is my opinion that the individual’s request for access authorization should not be restored.
10 C.F.R. § 710.28(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding the individual’s request for access authorization, based
upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual in writing of the final
determination, and provide a copy of the present opinion. Copies of the correspondence shall be provided
to the Director, Office of Hearings and Appeals, the Manager, DOE Counsel and any other party.

In the event of an adverse determination, the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay

Director

Office of Hearings and Appeals

Date: August 13, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion L refers to information that the individual has engaged in “unusual conduct or is subject to
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any circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security.”

(3)The ISSO stated that it was her job to enforce policies regarding computer security. In this regard, she
performed audits of employees’ computers to detect waste, fraud and abuse. She performed such an audit
of the individual’s computer. Transcript of Hearing at 114-15.

(4)The Hearing Officer also reviewed the testimony of the individual’s other witnesses on the computer
infractions issue. These witnesses did not offer any evidence that mitigated the Criterion L concerns.

(5)The SO testified that the ISSO was “scared to death” of the individual and feared that “in some way he
will attempt to get back at her.” Tr. at 67.
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October 9, 2001

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: August 21, 2001

Case Number: VSA-0439

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXX (the
individual) concerning his eligibility to retain an access authorization.(1) The Department of Energy
(DOE) regulations governing this matter are set forth at 10 CFR Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

This case concerns the suspension of the individual’s access authorization. The events leading to the
suspension in question are fully set forth in Personnel Security Hearing (Case No. VSO-0439), 28 DOE ¶
_____ (2001) and will not be reiterated here. For purposes of the instant security review, the relevant facts
are as follows.

The individual has been employed for several years by a DOE contractor in a position that requires him to
maintain a security clearance. In August 1997, the local police executed a search warrant for the
individual’s premises, found several marijuana plants growing in a wooded area behind his house, and a
small quantity of marijuana in the individual’s vehicle. The individual was charged with possession of
cannabis and cultivation of cannabis. The day after this arrest, the individual signed a confession, pled
guilty to the offenses (both misdemeanors), and paid a fine. In the confession, the individual admitted that
he grew the marijuana, and stated that he sometimes traded it for Indian artifacts. The individual promptly
reported his arrest to the local DOE security office. Shortly thereafter, in September 1997, the DOE
conducted a personnel security interview with the individual (the 1997 PSI). In the 1997 PSI, the
individual gave inconsistent statements about his past involvement with marijuana, and about the
circumstances surrounding his recent arrest, confession and guilty plea for possession and cultivation. In
June 1998, the DOE conducted a second interview with the individual (the June 1998 PSI). In the June
1998 PSI, the individual admitted that some of the information he provided in the September 1997 PSI was
not true.

The DOE issued a Notification Letter to the individual suspending his access authorization, and cited the
individual’s misrepresentation, falsification or omission of significant information relevant to his eligibility
for access authorization as the first reason for the suspension under 10 CFR § 710.8(f). In addition, the
Notification Letter cited the individual’s possession of, traffic in, and use of marijuana as a second reason
for the suspension, under 10 CFR § 710.8(k). Finally, the Notification Letter cited the individual’s 1997
marijuana arrest, and four previous arrests that occurred between 1985 and 1989 as a third reason for the
suspension, under 10 CFR § 710.8(l). According to the Notification Letter, the arrests tended to show that
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the individual is not honest, reliable or trustworthy, and was subject to pressure, coercion or exploitation.

The individual requested a hearing, and a Hearing Officer was appointed. At the hearing, the DOE
presented the testimony of one witness, the personnel security specialist who conducted the 1997 PSI. The
individual was represented by counsel, and offered his own testimony and that of six other witnesses: his
wife, a friend, a co-worker, his union representative, and two supervisors.

II. The Hearing Officer’s Opinion

Based upon the testimony at the hearing and other record evidence, the Hearing Officer issued an Opinion
recommending that the individual’s access authorization not be restored. Personnel Security Hearing (Case
No. VSO-0439), 28 DOE ¶ _____ (2001). In his Opinion, the Hearing Officer found that the individual
failed to mitigate the Criterion F concern that he had made false statements in the 1997 PSI and in the
1998 PSI about his past use of marijuana. According to the Hearing Officer, the individual’s admission at
the hearing that he had used marijuana a few times in high school during the mid-1980s came too late, and
did not excuse his previous false statements to the DOE. The Hearing Officer noted that the concern under
Criterion F was not that the individual had used marijuana years ago as a youth, but that he had recently
lied to the DOE about a matter that was material to his eligibility for a security clearance.

Similarly, the Hearing Officer found that the individual failed to mitigate the Criterion F concern based on
his statements at the two PSIs regarding his 1997 arrest for possession and cultivation of cannabis. The
Hearing Officer noted that the individual had previously admitted knowing that there was marijuana in his
vehicle, admitted being aware that marijuana was being cultivated on his property or his father’s adjacent
property, and had signed a confession to the police immediately after his arrest, which stated that “the
plants were mine. I do not smoke it or sell it. I sometimes trade artifacts for it. The bag in the truck
belongs to me also.” Opinion at 5. Notification Letter, Enclosure 1, at 1-2.

The Hearing Officer was not convinced by the individual’s testimony at the hearing when he tried to
explain why he had previously given what he now claimed were misleading statements about his 1997
arrest. At the hearing, the individual changed his story from the 1998 PSI, and denied knowing about the
plants growing behind his house, or the marijuana in his truck, before his August 1997 arrest. He
attempted to explain away his prior inconsistent statements to the police, his signed confession, and his
admissions in the 1998 PSI that he had been aware of the plants growing behind his house, and that he
had been aware of the marijuana in his truck. The Hearing Officer found the individual’s varying
explanations in the record to be evasive, and concluded that even if the individual had been telling the
truth at the hearing, that proved he must have given false information to the DOE during the 1997 and
1998 PSIs.

The Hearing Officer also found that the individual had not yet shown himself to be rehabilitated from the
Criterion F concern about giving false statements to the DOE. This finding responded to the individual’s
claim that during the hearing, he had finally “come clean” and told the truth about his prior marijuana use
and the circumstances of his 1997 arrest. The Hearing Officer reasoned that even assuming he was telling
the truth, the individual had not disclosed the fact that he made false statements at the 1997 and 1998 PSIs
until the hearing in 2001, and concluded that the brief period that had elapsed since the hearing was not
sufficient to demonstrate rehabilitation or reformation by the individual.

The Hearing Officer also concluded that the individual had not mitigated the Criterion K and Criterion L
security concerns. With respect to Criterion K, the Hearing Officer rejected the individual’s protestations
of innocence in the 1997 arrest on drug charges, finding that the individual’s representations were not
adequately supported by credible evidence from independent sources. The individual had claimed that he
confessed to the charges because he felt under pressure to plead guilty and pay a fine rather than be
prosecuted and possibly convicted of a felony offense. As noted above, at the hearing, he maintained that
he did not know the marijuana plants were growing behind his house, nor did he know about the
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marijuana in his truck until the police searched the premises just before his arrest. However, the Hearing
Officer found that the individual had failed to produce evidence from a witness with sufficient knowledge
of the facts to corroborate what he insists is the correct, current version of events.

In particular, the Hearing Officer considered the testimony of the individual’s wife, in which she generally
supported his story, and concluded that “it does not provide solid corroboration that the individual had no
involvement with the marijuana plants or the marijuana found in his truck.” Opinion at 9. The Hearing
Officer concluded the individual would have been able to conceal his involvement in cultivating the
marijuana plants from his wife, based on her testimony that she did not go into the wooded areas because
of snakes. Similarly, the Hearing Officer noted that the marijuana found by the police in the truck was in a
concealed location, and the individual’s wife “could not testify with certainty that someone other than the
individual had placed it there.” Id. None of the other witnesses who testified for the individual had any
personal knowledge of the events. The County Sheriff, who submitted a letter on the individual’s behalf,
noted that the individual had been “very cooperative and honest [with the police officers] during his arrest
on drug charges.” Id. at 10. The Sheriff’s letter never stated that the individual was innocent, but noted
instead that he was “trying to recover from a very bad mistake that he made in his life.” Id. The Hearing
Officer implied the Sheriff’s statement “strongly indicates that the individual may have readily
acknowledged his guilt at that time.” Id. Based on the facts set forth above, the Hearing Officer found that
the individual had neither mitigated DOE’s concerns under Criterion K, nor shown that he was
rehabilitated from his marijuana-related activities.

With respect to Criterion L, the Hearing Officer found that four of the individual’s five arrests had
occurred many years ago in his youth, and would have been a lesser concern were it not for his 1997
marijuana arrest. The Hearing Officer found that the individual’s 1997 confession and guilty plea to the
marijuana charges took place when the individual was a mature, married man, and contradicted the notion
that he was rehabilitated from his four earlier arrests. In addition, the Opinion noted the individual’s
admission at the hearing that he had given false statements to the DOE about his prior marijuana use, and
about the 1997 marijuana arrest, during the 1997 and 1998 PSIs. The Hearing Officer concluded that even
if the individual had finally told the truth at the hearing, not enough time had elapsed since the individual’s
dishonest behavior ceased to find that he was rehabilitated from DOE’s security concerns under Criterion F
or Criterion L.

III. Request for Review

The individual’s counsel filed a Request for Review of the Hearing Officer Opinion, followed by a
Statement identifying the issues on which he wishes me to focus. In response to the individual’s Request
for Review, the DOE’s Office of Safeguards and Security declined to file any further comments in the
case.

IV. Analysis

A. Standard of Review

As a general rule, findings of fact in these kinds of cases will not be set aside unless they are clearly
erroneous, giving due regard to the fact that the trier of fact is in the best position to judge the credibility
of witnesses. Compare Pullman-Standard v. Swint, 456 U.S. 273 (1982), with Amadeo v. Zant, 486 U.S.
214, 223 (1988) (quoting Fed. R.Civ. P.52(a)). In rendering findings of fact, a Hearing Officer considers
the demeanor and credibility of witnesses, as well as the appropriate weight to be given to their testimony
and other evidence. 10 CFR § 710.27(b). Ordinarily, I will not supplant my judgment for that of the
Hearing Officer in such matters. Personnel Security Review (Case No. VSA-0084), 26 DOE ¶ 83,004
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(1996). Findings not supported by substantial evidence are taken to be clearly erroneous. Freeport Sulphur
Co. v. S/S Hermosa, 526 F.2d 300 (5th Cir. 1976). Substantial evidence means “such relevant evidence as
a reasonable mind might accept as adequate to support a conclusion.” Pierce v. Underwood, 487 U.S. 552
(1988). A finding is considered clearly erroneous, when although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been
committed. U.S. v. United States Gypsum Co., 333 U.S. 364, 395 (1948).

In personnel security cases under Part 710, it is the role of the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 CFR § 710.27(a). Thus, in reviewing the Hearing
Officer’s Opinion in this case, I must assess whether there is substantial evidence to support a finding that
granting an access authorization to this individual would not endanger the common defense and security
and would be clearly consistent with the national interest.

As discussed below, after reviewing the entire record in this case, I find no errors in the Hearing Officer’s
ultimate conclusion in this case, and affirm his recommendation against restoring the individual’s
clearance.

B. Statement of Issues

In his Statement of Issues, the individual sets forth the following reasons why he disagrees with the
Hearing Officer’s recommendation not to restore his access authorization: (1) the Hearing Officer
misapplied the proper standard for the burden of proof; (2) the individual made no false statements to the
DOE; (3) the issue of rehabilitation should focus on the individual’s 1977 marijuana arrest; (4) the
individual’s representations of innocence on the1977 marijuana charges are consistent and are adequately
supported; and (5) it is improper for the Hearing Officer to infer facts that are not in evidence. I will
consider these arguments in sequence, below.

1. The Burden of Proof

The first argument in the Statement begins on a correct note by observing that the governing regulations in
10 CFR Part 710 do not expressly place the burden on the individual to prove his or her eligibility for
access authorization. However, the Statement strays immediately into a morass of mistaken assumptions.
In this case, according to the Statement, the DOE “seeks to revoke or take away a right which has been
afforded to [the individual].” The individual asserts that due process requires the DOE to prove that he is
no longer entitled to this right, and the DOE failed to meet its burden of proof. The Statement maintains
that the case law cited by the Hearing Officer is not applicable, and that the “standard of proof”should be
“consistent with traditional American concepts of justice and fairness,” as recited in 10 CFR § 710.4.

The Statement’s first argument is without merit since it is based on the faulty notion that an individual has
a right to a security clearance. A clearance is granted to an individual not as a matter of right, but for the
convenience of the Federal government when that individual’s job requires access to classified matter or
special nuclear material. An individual’s eligibility for a clearance must be based on a determination that
“the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 CFR § 710.7(a). Although the DOE regulations in 10 CFR
Part 710 do not specifically discuss the burden of proof in administrative review proceedings on an
individual’s eligibility for access authorization, the Federal court decisions cited by the Hearing Officer
hold that there is a presumption against granting or restoring a security clearance, and squarely place the
burden on the individual to present evidence to meet this strict standard. Opinion at 3. The language cited
by the individual in 10 CFR § 710.4 about “traditional American concepts of justice and fairness” refers to
the opportunity for administrative review of questions concerning an individual’s eligibility for access
authorization. The individual has taken full advantage of those due process rights by requesting a hearing,
presenting witnesses, and by seeking the present review of the Hearing Officer’s recommendation not to
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restore his clearance.

2. Whether the Individual’s False Statements in the PSIs Were Significant

The individual’s Statement next concedes that he “was less than candid” in his two PSIs, but maintains that
his “alleged misrepresentations” concern his involvement with marijuana more than ten years before he
was hired by a DOE contractor (and got a security clearance). According to the Statement, “this is not ?
significant’ information as referred to in 10 CFR § 710.8(f).” The individual also contends that the Hearing
Officer’s Opinion fails to consider the seriousness of the alleged misrepresentation, and the circumstances
surrounding it, including the frequency, recency, or motivation for the conduct, as mandated by 10 CFR §
710.7(c).

I am not persuaded by the individual’s argument that his admittedly false statements about past drug use in
the 1997 and 1998 PSIs are without significance in determining his eligibility for access authorization.
Illegal drug use is specifically mentioned in § 710.8(k) as relevant to an individual’s eligibility for a
clearance. Contrary to the impression conveyed by the Statement, DOE’s concern under Criterion F is not
that the individual used marijuana many years ago, but that he deliberately falsified or misrepresented
significant information about his past drug use twice during the past four years, and allowed those false
statements to persist until he disavowed them in the hearing only a few short months ago. The personnel
security system is built on trust, and any false statement to the DOE on a matter that is relevant to an
individual’s eligibility for a clearance is a breach of that trust. Moreover, the Hearing Officer did consider
the circumstances surrounding the individual’s misrepresentations, and found that they were sufficiently
serious and recent so as to preclude findings of mitigation or reformation. The Hearing Officer also noted
that the DOE interviewers had warned the individual at the time of both PSIs about the potential
consequences of lying, and the individual ignored those warnings.

3. The Issue of Rehabilitation Should Focus on the Individual’s 1977 Marijuana
Arrest

In this argument, the individual’s Statement contends that four years have now passed since his August
1997 arrest on marijuana cultivation and possession charges, and this is a significant period for
rehabilitation even if the individual were guilty of those offenses. The individual points out that he has
steadfastly denied his guilt to those offenses, regardless of his guilty plea entered one day after the arrest.
The Statement notes that the individual was not represented by counsel after his 1997 marijuana arrest, and
asserts that the fact the individual pled guilty one day after his arrest corroborates his contention that he is
not guilty.

I find the individual’s third argument to be unconvincing. Under 10 CFR § 710.27(a), the Hearing Officer
is responsible for rendering an initial opinion whether “the grant or restoration of access authorization to
the individual would not endanger the common defense and security and would be clearly consistent with
the national interest.” In resolving questions concerning the eligibility, the Hearing Officer must consider
the factors stated in paragraph § 710.7(c). The Hearing officer is also directed to make specific findings as
to each security concern specified in the Notification Letter. 10 CFR § 710.27(c). Thus, it was proper for
the Hearing Officer to weigh the evidence in the record to consider whether the individual had shown
mitigation or rehabilitation regarding all of the concerns. I agree with the Hearing Officer’s inclusive
approach to the issue of rehabilitation, and find that it would have been error if he had focused exclusively
on the individual’s 1997 marijuana arrest.

Turning to the Opinion’s analysis of the evidence on the individual’s rehabilitation from 1997 marijuana
charges, I find the Hearing Officer did carefully consider the circumstances, and that he was not convinced
by the individual’s account of the episode. There is an overlap between the Statement’s third and fourth
arguments, and some of the points I will consider here apply to the next argument as well. The Hearing
Officer determined that no other witness, not even the individual’s wife, had knowledge of the
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circumstances that was sufficient to corroborate the individual’s position. I also agree with the Hearing
Officer’s conclusion that the Deputy Sheriff’s letter actually contradicted the individual’s claim that he
was not guilty of the marijuana offenses. Thus, I agree with the conclusion reached by the Hearing Officer
that the individual’s story at the hearing about the 1977 events was not credible. It would be difficult for
the individual to show rehabilitation for crimes that he now insists he did not commit, especially when the
evidence, including his contemporaneous confession and guilty pleas, weighs heavily against him. I
therefore affirm the finding in the Hearing Officer’s Opinion that the individual failed to show
rehabilitation for the 1997 marijuana offenses.

4. Whether the Individual’s Claims of Innocence on the1977 Marijuana Charges are
Consistent and Adequately Supported

This argument is based on the claim that the Hearing Officer did “not even [consider]“ the testimony of
the individual’s wife. The Statement of Issues cites several portions of her testimony to illustrate the basis
for this claim, including the following:

The Sheriff “was very apologetic to her saying that he felt bad about being there...that he ?made it
sound like he was forced to come with these other men.’” Hearing Tr. at 94.
Since her October 1991 marriage to the individual, she had never known him to use drugs, Id., she
had never known him to cultivate marijuana, and the confiscated marijuana was being grown on
adjoining property not owned by the individual’s family. Id. at 96.
She and the individual were Indian artifact collectors, their artifacts were in a glass display case in
their living room, Id. at 97, and the arresting officers commented to her on the day of the arrest that
they had a very nice artifact collection. Id. at 98.
The individual has steadfastly denied knowing anything about the marijuana being grown on the
adjoining property, and she felt that he was coerced into signing a confession on the date of his
arrest. Id. at 99-101.
The marijuana found in the individual’s truck was not his marijuana, that one month prior to his
arrest he had allowed his sister’s ex-husband to borrow his truck and that this person was known to
use drugs. Id. at 101-102.

Other than referring to these statements, the individual offers no additional explanation why he thinks they
should lead me to a different conclusion than the Hearing Officer reached on whether they constitute
convincing independent evidence that supports his innocence of the 1997 marijuana offenses.

Contrary to the assertion in the Statement that the Hearing Officer did not consider the wife’s testimony, I
find that the Opinion weighed that testimony carefully and ultimately concluded it was unpersuasive. The
Hearing Officer explained that an individual seeking to overcome a security concern based on his
involvement with illegal drugs must come forward with evidence to corroborate his version of events. This
common-sense notion recognizes that an individual’s self-serving statements about involvement with
illegal drugs, standing alone, are generally unconvincing. The Hearing Officer had put the individual on
notice that he would have to present additional witnesses to corroborate his story, discussing this important
matter during two prehearing conference calls. Opinion at 9. The individual’s wife was the only witness
who purported to have knowledge that could back up his story. In his Opinion, the Hearing Officer
decided that “her knowledge of these events was too limited to corroborate the individual’s assertions
concerning his noninvolvement with the marijuana discovered by the police.” Id. Nothing mentioned in the
Statement, including the testimony summarized above, leads me to question the Hearing Officer’s
conclusion about the probative value of the wife’s testimony.

5. It is Improper for the Hearing Officer to Infer Facts not in Evidence

The Statement’s final argument is based on two statements in the Opinion where the Hearing Officer
considered a letter from the Deputy Sheriff that the individual submitted as character evidence to mitigate
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the 1997 marijuana offenses. The first statement appears in the text, and the second appears in a footnote
to that text. The individual takes issue with the Hearing Officer’s conclusion that the Sheriff’s
characterization of the individual as “cooperative and honest at the time of his arrest, strongly indicates
that the individual may have readily acknowledged his guilt at that time.” Opinion at 10. The entire
footnote is reproduced below, with the challenged language in italics:

From the tone of his letter as well as from the testimony of the individual and his wife
(Hearing TR at 94, 133), it is evident that the County Sheriff knows the individual well and is
generally sympathetic to him. I therefore believe that the individual’s decision not to present
the testimony of this knowledgeable and sympathetic witness strongly indicates that the
County Sheriff would have presented testimony detrimental to the individual’s position that he
had no prior awareness of the marijuana found growing near his home and concealed in his
truck

Id. at n. 1. The individual asserts that these statements constitute improper inferences on the part of the
Hearing Officer that are unsupported by evidence in the record that the testimony would have been
unfavorable had the witness been called to testify in person.

In my view, the first statement above is not an unreasonable conclusion, based on the actual words in the
Deputy Sheriff’s letter, and the totality of the evidence before the Hearing Officer. In fact, the individual
did readily acknowledge his guilt at the time. The individual may be disappointed that the Deputy Sheriff’s
letter did not convince the Hearing Officer he was innocent of the marijuana offenses, but that does not
mean the Hearing Officer drew an unwarranted conclusion from it. As for the footnote, it comes after the
Hearing Officer’s determination that the Deputy’s letter did not exculpate the individual, and it is merely
an aside comment that did not affect the Opinion’s recommendation in any material way. Thus, any
inference of a fact not in evidence was harmless.

C. Summary

After carefully considering the record in this case and the arguments in the Statement of Issues tendered
by the individual on review, I conclude that the Hearing Officer did not err in finding that the individual
had not mitigated the security concerns associated with Criteria F, K and L. I therefore affirm the Opinion
of the Hearing Officer in Case No. VSO-0439.

D. Conclusion

As indicated by the foregoing, I cannot conclude that the restoration of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 CFR § 710.28(d).

The regulations specify that within 30 days of receipt of this Opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 CFR § 710.28(e). The Director, Office of Security Affairs,
shall through the Director, Office of Safeguards and Security, inform the individual and his counsel in
writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party. In the event of an adverse determination the correspondence shall indicate
the findings of the Director, Office of Security Affairs, with respect to each allegation contained in the
Notification Letter. 10 CFR § 710.28(f).
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George B. Breznay
Director
Office of Hearing and Appeals

Date: October 9, 2001

(1) An “access authorization” is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 CFR § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.
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November 7, 2001

DECISION AND ORDER 
OF THE DEPARTMENT OF ENERGY

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: August 28, 2001

Case Number: VSA-0444

This determination considers a Request for Review filed by XXXXXXXXXXXXXXXXX (hereinafter
referred to as “the individual”) concerning his eligibility for access authorization under the regulations set
forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material." (1) The individual was denied a security clearance at the
direction of the local security office under the provisions of Part 710. Pursuant to the individual’s request,
a hearing was held, and on July 26, 2001, an Office of Hearings and Appeals (OHA) Hearing Officer
issued an Opinion recommending that the individual not be granted access authorization. Personnel
Security Hearing (Case No. VSO-0444), 28 DOE ¶ 82,811 (2001). On August 28, 2001, the individual
filed a Request for Review of the Hearing Officer's Opinion pursuant to 10 C.F.R. § 710.28. On
September 18, 2001, he filed a Statement of Issues to be reviewed. The DOE's Office of Safeguards and
Security (OSS) notified OHA that it would not file a response to the Statement of Issues and the
administrative record in this case was closed on September 26, 2001. This Opinion considers the matters
raised by the Statement of Issues.

I. Background

The individual’s employer, a Department of Energy (DOE) contractor, requested a DOE access
authorization for the individual. As a result of information that was ascertained during his background
investigation and during a Personnel Security Interview (PSI), the individual was referred to a psychiatrist
(hereafter “the DOE psychiatrist”) for an agency-sponsored evaluation. After reviewing the results of this
evaluation and other information in the individual’s file, the Manager of the DOE’s local Operations
Office issued a Notification Letter to the individual, in which he declined to issue access authorization.

In this Notification Letter, the Operations Office found that security concerns exist regarding the
individual pursuant to Section 710.8(j) of the regulations governing eligibility for access to classified
material. Specifically, the Operations Office concluded that the individual has been, or is a user of alcohol
habitually to excess. In support of this conclusion, the Notification Letter states that

[The individual] started drinking alcohol excessively when he was in college (1977- 81). In
1992 he received a DUI. In 1994 he was in an outpatient rehabilitation program. His former
employer recommended that he attend because he was drinking on the job. He abstained from
drinking for a couple of years; however, in 1997 he resumed drinking. Prior to his psychiatric
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evaluation, he drank a liter bottle of vodka on the weekends.

Amended Enclosure 2 to February 2001 Notification Letter, submitted on June 7, 2001. The Notification
Letter also cited the findings of the DOE psychiatrist. Although the psychiatrist concluded that the
individual does not meet the Diagnostic and Statistical Manual of Mental Disorder Fourth Edition (DSM-
IV) criteria for Alcohol Abuse or Alcohol Dependency, he found that the individual suffers from an
“Alcohol Related Disorder not otherwise specified.” DOE psychiatrist’s report at 6.

The individual requested a hearing to respond to the concerns raised in the Notification Letter. At this June
2001 hearing, the individual testified on his own behalf and presented the testimony of three other
witnesses. The DOE psychiatrist and a personnel security specialist testified for the DOE.

II. The Hearing Officer's Opinion

In his Opinion, the Hearing Officer reviewed the DOE psychiatrist’s report and diagnosis and found them
to be “reasonable.” In the report, the DOE psychiatrist found that the individual’s excessive alcohol use
had had a negative impact on his job performance, his school work and his marriage. DOE psychiatrist’s
report at 6-7. He therefore concluded in the report that the individual “has been drinking in a maladaptive
manner consistent with an Alcohol Related Disorder” during the past three years, and that his “continuing
use of alcohol until a month ago indicated a significant defect in judgment and reliability.” Id. at 7. The
Hearing Officer found the psychiatrist’s evaluation to be “well supported and based on a full and
professional assessment of the individual’s personality, medical condition, and case history.” Personnel
Security Hearing, 28 DOE ¶ 82,811at 85,780.

The Hearing Officer then discussed the mitigating evidence presented by the individual. The individual
testified that he had completely abstained from the use of alcohol since September 7, 2000, and had begun
attending Alcoholics Anonymous (AA) meetings on a regular basis. Furthermore, he instituted lifestyle
changes in support of his general health and continued sobriety. Specifically, he embarked on an exercise
regimen, and attempted to change his pattern of weekend drinking by becoming involved in his teenaged
daughters’ sporting activities. He testified that

To break patterns, I coached the girls Tuesdays and Thursdays, and I was at the basketball
games all day Saturday. . . .I also, to kind of stay in that pattern after basketball was over in
March, I decided to help out with the track team. So I was coaching the long jump. And that
really wasn’t that much, it was again all day Sundays, but at least twice a week because the
girls and boys practice Monday, Tuesday, Wednesday and Thursday.

Hearing Transcript (Tr.) at 77-78.

The individual’s wife, supervisor, and a friend also testified on his behalf. The individual’s wife stated that
in September 2000, he promised her that he would stop drinking, and that since that time, she had seen
nothing that would lead her to believe that he had broken that promise. The individual’s friend testified
that his wife and daughter spend a considerable amount of time at the individual’s home, and that neither
of them had expressed any concern about the individual and alcohol. The individual’s supervisor stated
that the individual was always on time, and exercised sound judgement in business and personnel matters.
Both of these witnesses testified that they had not seen the individual drink alcohol since September 2000,
despite associating with the individual in settings where alcohol was available. Furthermore, both stated
that they had never seen the individual appear “hung over.”

The Hearing Officer determined that this testimony and other documentary evidence was sufficient to
establish that the individual had remained abstinent from September 7, 2000 through June 22, 2001, a
period of over ten months. (2) He opined that since the individual’s wife was a registered nurse, her
training would make it more likely that she could discern any signs of alcohol use by the individual.
Moreover, he cited the individual’s AA participation as evidence of his continuing commitment to
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maintaining his sobriety.

After carefully considering this mitigating evidence, the Hearing Officer concluded, however, that valid
security concerns remained regarding the individual’s prior consumption of alcohol and diagnosis of
Alcohol Related Disorder. He based this finding primarily on the testimony of the DOE psychiatrist, who
indicated at the hearing that while the measures taken by the individual since September 2000 were “steps
in the right direction,” Tr. at 89, it would be appropriate to hold him to the accepted clinical standard, as
set forth in the DSM-IV, for all types of conditions involving alcohol, which is to require twelve months
of abstinence in order to establish rehabilitation.

The Hearing Officer then noted that, while the OHA does not have a set policy on what constitutes
rehabilitation and reformation from alcohol related disorders, in cases filed with this Office, it is very rare
for a psychiatrist to find reformation or rehabilitation where an individual has been abstinent for less that
one year. This is because, as the DOE psychiatrist stated at the Hearing, a period of one year is generally
viewed as necessary to reach a state of sustained remission. The Hearing Officer concluded that because
the individual had “only ten months of demonstrated sobriety, [his] risk of relapse remains unacceptably
high.” Personnel Security Hearing, 28 DOE ¶ 82,811 at 85,783. He therefore recommended that the
individual be denied access authorization.

However, the Hearing Officer stated that, should the individual choose to appeal the recommendation, he
could submit evidence of any ongoing rehabilitative efforts, Specifically, the Hearing Officer suggested
that, on or after September 7, 2001, the individual should submit (i) a sworn and notarized statement that
he has not consumed alcohol for a full year and that he intends to continue abstaining from alcohol, (ii) a
sworn and notarized statement from his wife confirming that, to the best of her knowledge and belief, he
has abstained from consuming alcohol for the past year, and (iii) attendance sheets from his AA meetings
documenting his continuing participation in that support program. The hearing Officer concluded that this
information would indicate that he has met the requirements for rehabilitation established by the DOE
psychiatrist and mitigated the concerns raised in the Notification Letter.

III. Analysis

A. Standard of Review

Part 710 provides that if, after considering all factors in light of the relevant criteria, the OHA Director is
of the opinion that it will not endanger the common defense and security and will be clearly consistent
with the national interest to grant or continue access authorization to an individual, he shall render an
opinion favorable to the individual; otherwise, he shall render an opinion adverse to the individual. 10
C.F.R. § 710.28(d). As discussed below, after reviewing the record in this case, I conclude that granting
access authorization to the individual would not endanger the common defense and security and would
clearly be consistent with the national interest.

As a general rule, I will not set aside findings of fact made by a Hearing Officer in these types of cases
unless they are clearly erroneous. Personnel Security Review, 26 DOE ¶ 83,001 at 86,504-05 (1996); see
also Oglesbee v. Westinghouse Hanford Co., 25 DOE ¶ 87,501 (1995). In rendering findings of fact, a
Hearing Officer considers the demeanor and credibility of witnesses, as well as the appropriate weight to
be given to their testimony and other evidence. Personnel Security Review, 25 DOE ¶ 83,002 at 86,512
(1995). Therefore, I will not ordinarily substitute my judgement for that of a Hearing Officer in such
matters.

B. Statement of Issues

In his Statement of Issues, filed on September 18, 2001, the individual avers (i) that he has abstained from
consuming alcohol for one full year, (ii) that he continues to attend AA meetings on at least a weekly
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basis, and (iii) that he “continue[s] to have a changed and more positive life style,” as evidenced by his
participation in amateur softball umpiring and as Athletic Director at his daughter’s elementary school.
Statement of Issues at 1. In support of these contentions, the individual has submitted sworn, notarized
statements from himself that he has not consumed alcohol for a full year and that he intends to continue to
abstain in the future, and from his wife that, to the best of her knowledge and belief, her husband has not
consumed alcohol for the past year. He has also submitted an AA attendance sheet which indicates that
from June 2, 2001 through August 31, 2001, the individual attended at least one, and often two meetings
per week. Finally, he submitted scheduling information for his softball umpiring duties in support of his
claim that he has continued the changes that he made in his way of life to address his alcohol problem.

Based on this information, I find that the individual has continued to abstain from alcohol use and has
regularly attended his AA meetings since the hearing. When viewed in concert with the information
already in the record, it demonstrates that the individual has remained abstinent for a full year, and that he
has diligently pursued a program of personal growth and rehabilitation. I agree with the Hearing Officer
that this information “indicate[s] that [the individual] has met the requirements for rehabilitation
established by the DOE psychiatrist and mitigated the concerns raised in the Notification Letter.”
Personnel Security Hearing, 28 DOE ¶ 82,811 at 85,783.

IV. Conclusion

I have thoroughly reviewed the record in this proceeding, including the Hearing Officer’s Opinion and the
individual’s Statement of Issues. In resolving the question of the individual's eligibility for access
authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7 (c). I conclude
that the Hearing Officer properly found that, at the time of the hearing, unresolved security concerns
existed with respect to the individual’s alcohol use. However, I also conclude that the individual has
adequately addressed those concerns by submitting the information suggested in the Hearing Officer’s
Opinion. For the reasons explained above, I find that granting access authorization to the individual would
not endanger the common defense and security and would be clearly consistent with the national interest.
10 C.F.R. § 710.27 (a). Accordingly, it is my opinion that access authorization should be granted.

George B. Breznay
Director
Office of Hearings and Appeals

Date: November 7, 2001

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.

(2) These documents include AA attendance sheets for bi-weekly meetings through June 22, 2001.
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October 25, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: September 10, 2001

Case Number: VSA-0448

This Opinion considers a Request for Review and Statement of Issues filed by XXXXXXXXXXXX (the
individual) concerning his eligibility for access authorization(1) under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or Special Nuclear Material." As
discussed below, after carefully considering the record before me in light of the relevant regulations, I
recommend against restoring the individual’s access authorization.

I. Background

The events leading to the suspension of this individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0448), 28 DOE ¶ 82,816 (2001). I will not reiterate all the
details of that case here. For purposes of the instant security review, the relevant facts are as follows.

A DOE Security Office learned of certain derogatory information about this individual, which caused it to
suspend his access authorization. That Office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. §§ 710.8(f), (k) and (l) (Criteria F, K and L). (2)

With respect to Criterion F, the Notification Letter identified the following derogatory information as a
security concern: the individual’s deliberate omission of significant information about his illegal drug use
from a May 25, 1999 Questionnaire for National Security Position (QNSP), and from a May 2, 2000
QNSP, by responding negatively to a question regarding whether he had illegally used any controlled
substances in the previous seven years or while possessing a security clearance. In an October 18, 2000
QNSP, and in a January 30, 2001 Personnel Security Interview, he disclosed that he had in fact used
marijuana three times in June 1996. The Criterion L concern as to the individual’s reliability involved the
individual’s admitted use of marijuana in June 1996, when he held access authorization. This same
marijuana use gave rise to the Criterion K security concern regarding the individual’s use of illegal drugs.

A hearing was convened before an Office of Hearings and Appeals hearing officer in order to allow the
individual to resolve the doubt regarding his continued eligibility for access authorization. At the hearing,
the DOE presented the testimony of a Personnel Security Specialist, the individual and the individual’s
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supervisor. The individual presented the testimony of four friends, who stated that they believed him to be
honest and trustworthy.

II. Opinion of the Hearing Officer

The Hearing Officer found that the individual had mitigated the Criterion K concerns regarding his use of
marijuana.(3) However, she found that he had not resolved the Criterion F falsification concerns and the
Criterion L concerns regarding his reliability.

III. Statement of Issues and Response

In his Statement of Issues, the individual argues that the Opinion should be reversed because (i) the
Hearing Officer failed to consider and accord due weight to the fact that the individual himself brought the
illegal drug use to the DOE’s attention and (ii) the decision is contrary to public policy. The DOE’s Office
of Security Affairs (OSA) filed a Response to the Statement of Issues indicating that it did not have any
comments regarding the Statement of Issues.

IV. Standard of Review

Part 710 provides that if, after considering all the factors in light of the relevant criteria, the Director of the
Office of Hearings and Appeals is of the opinion that it will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
an individual, he shall render an opinion favorable to the individual; otherwise, he shall render an opinion
adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). She also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996). As discussed below, I see no errors of any kind
in the Hearing Officer’s analysis of the Criterion F and Criterion L issues, or in her overall conclusion.

V. Analysis

The Statement first contends that the Hearing Officer failed to give appropriate weight to the fact that the
individual himself brought the falsifications to the attention of the DOE. In this regard, the Statement
points out that the DOE would not have learned of falsification but for the honesty of the individual. The
Statement therefore argues that the individual has demonstrated truthfulness and trustworthiness, that he
has been rehabilitated from his falsehood and his access authorization should be restored.

I find no error in the Hearing Officer’s determination. I believe that the individual certainly took a step in
the right direction by revealing the false statement he made on the QNSPs to the DOE. Nevertheless, I am
mindful that the individual perpetuated his falsehood to the DOE for a period of more than four years.
During that time he was therefore subject to coercion and duress, a very serious security concern. I do not
find that the 11-month period of truthfulness is sufficient in this case to establish that the individual has
undergone a behavioral change sufficient to warrant restoration of access authorization. Personnel Security
Review (Case No. VSA-0371), 28 DOE ¶ 83,015 (2000); Personnel Security Review (Case No. VSA-
0242), 27 DOE ¶ 83,019 (1999). I am not convinced that after a period of only 11 months that this
individual has demonstrated that there is little likelihood of further episodes of untruthfulness with the
DOE.

The Statement next maintains that disclosures of falsehoods will be discouraged if those who voluntarily
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come forward are denied access authorization. I am not persuaded that this type of “public policy”
argument constitutes an appropriate basis for restoration the access authorization in this case. The standard
applicable here is whether the individual has clearly demonstrated that it is in the national interest to grant
him an access authorization. The “public policy” argument is thus not particularly relevant to deciding
whether this individual meets that standard. Id. at 86,585.

Accordingly, after reviewing the entire record in this case, I see no basis for disturbing the Hearing
Officer’s determination.

VI. Conclusion

As indicated by the foregoing, I cannot conclude that the continuation of this individual’s access
authorization will not endanger the common defense and security and will be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored. 10 C.F.R. § 710.28.(d).

The regulations specify that within 30 days of receipt of this opinion, the Director, Office of Security
Affairs, will make a final determination regarding restoration of the individual’s access authorization
based upon a complete review of the record. 10 C.F.R. § 710.28(e). The Director, Office of Security
Affairs, shall through the Director, Office of Safeguards and Security, inform the individual and his
counsel in writing of the final determination, and provide a copy of the present opinion. Copies of the
correspondence shall be provided to the Director, Office of Hearings and Appeals, the Manager, DOE
Counsel and any other party.

In the event of an adverse determination the correspondence shall indicate findings by the Director, Office
of Security Affairs, with respect to each allegation contained in the Notification Letter. 10 C.F.R. §
710.28(f).

George B. Breznay
Director
Office of Hearings and Appeals

Date: October 25, 2001

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to from
time to time in this Opinion as access authorization or security clearance.

(2)Criterion F concerns, in relevant part, information that a person has “[d]eliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for
Sensitive Positions,. . . a personnel security interview, written or oral statements made in response to
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f).
Criterion L concerns information that the individual “has engaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. §
710.8(l). Criterion K involves information that an individual has “possessed, used or experimented with a
drug. . . listed in the Schedule of controlled Substances. . . such as marijuana,” other than as authorized by
law.

(3)The Hearing Officer was convinced by the individual’s testimony that the drug use was limited to
several puffs from marijuana cigarettes that were offered to him by friends during three hikes in 1996.
Based on the alleged brief use and the individual’s assurances that he was committed to avoiding illegal
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drug use in the future, the Hearing Officer found the Criterion K concern mitigated. The Hearing Officer’s
treatment of this issue was inconsistent with our precedents. E.g. Personnel Security Hearing (Case No.
VSO- 0232), 27 DOE ¶ 82,788 (1999), aff’d (OSA 2000). The individual presented no corroborating
testimony regarding the actual circumstances of his 1996 marijuana use. The Hearing Officer should have
cited her attempts to encourage the individual to present corroboration on this point. There was some
testimony from the individual’s friends regarding whether he currently uses illegal drugs. Transcript of
Hearing at 68, 72-73, 88. The Hearing Officer should have analyzed this testimony, and discussed whether
she believed it was convincing, rather than relying solely on the individual’s own statements about his
current use of drugs. Personnel Security Hearing (Case No. VSO-0273), 27 DOE ¶ 82,814 (1999), aff’d,
27 DOE ¶ 83,026 (1999), aff’d (OSA 2000).



1/ Access authorization is defined as an administrative
determination that an individual is eligible for access
to classified matter or is eligible for access to, or
control over, special nuclear material. 10 C.F.R. §
710.5(a).  Such authorization will be referred to from
time to time in this Opinion as access authorization or
security clearance.

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Opinion of the Director

Name of Case: Personnel Security Review

Date of Filing: June 14, 2002

Case Number: VSA-0479

This Opinion considers a Request for Review and Statement of Issues
filed by XXXXXXXXXXXXXXXX (the individual) concerning his
eligibility for access authorization   1/ under the regulations set
forth at 10 C.F.R. Part 710, entitled "Criteria for Access to
Classified Matter or Special Nuclear Material."  As discussed below,
after carefully considering the record before me in light of the
relevant regulations, I do not recommend restoration of the
individual’s request for access authorization.

I. Background

The events leading to the instant Request for Review are fully set
forth in a decision issued by an Office of Hearings and Appeals
(OHA) Hearing Officer.  Personnel Security Hearing (Case No. VSO-
0479), 28 DOE ¶ 82,857 (2002).  I will not reiterate all the details
of that case here.  For purposes of the instant security review, the
relevant facts are as follows.  

A DOE Operations Office learned of certain derogatory information
about this individual, which related to his eligibility for
continued access authorization in connection with his employment at
a DOE facility.  That Office issued a Notification Letter to the
individual, citing derogatory information that falls within 10 
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2/ Criterion J refers to information that the individual has
“been or is a user of alcohol habitually to excess, or
has been diagnosed by a psychiatrist or a licensed
clinical psychologist as alcohol dependent or as
suffering from alcohol abuse.”  10 C.F.R. § 710.8(j).   

C.F.R. § 710.8(j) [hereinafter Criterion J].   2/  The Notification
Letter cited the diagnosis of a DOE consultant psychiatrist (the
psychiatrist) that the individual was suffering from alcohol
dependence without evidence of rehabilitation or reformation.  

The Hearing Officer convened a hearing in order to provide the
individual with an opportunity to resolve the concerns regarding his
eligibility for access authorization.  At the hearing, the DOE
called the consultant psychiatrist as a witness.  The individual
offered his own testimony and that of a psychologist, a deputy
sheriff, two supervisors and two family members.   

II. Opinion of the Hearing Officer

The Hearing Officer determined that the Criterion J concerns had not
been resolved.  He noted the psychiatrist’s diagnosis of alcohol
dependence.  He also cited the psychiatrist’s view that the
individual would need an abstinence period of five years in order to
achieve rehabilitation.  In reaching his determination, the Hearing
Officer found the individual’s stated eight-month period of
abstinence from alcohol to be relatively short.  The Hearing Officer
cited two other factors that caused him to conclude that the
individual was not rehabilitated.  The first was the individual’s
“grudging willingness to admit that he has or had an alcohol
problem.”  28 DOE at 86,005.  The other factor was the individual’s
failure to create and implement a formal after-care plan.  The
Hearing Officer concluded that given the individual’s limited period
of abstinence, his limited acceptance of his alcohol problem and the
lack of a formalized after-case plan, there was not sufficient
evidence of rehabilitation.  28 DOE at 86,005-06.  Accordingly, the
Hearing Officer recommended that the individual’s access
authorization not be restored.  

III.  Statement of Issues and Response

Pursuant to 10 C.F.R. § 710.28(b), the individual filed a statement
setting forth the focal issues in the review phase of this
proceeding (hereinafter referred to as “Statement of Issues,” or
“Statement”).  In the Statement, the individual requests that I
consider the following arguments: (i) the Hearing Officer improperly
adopted the psychiatrist’s diagnosis that the individual suffered
from alcohol dependence and not alcohol abuse; (ii) the 
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Hearing Officer incorrectly determined that the individual would
need a five year period of abstinence in order to be considered
rehabilitated; and (iii) a letter prepared by the psychologist and
submitted along with the Statement establishes that the individual
has now formalized an aftercare plan.

The Office of Personnel Security Administrative Staff indicated that
it did not wish to submit additional information in this case.
 
IV.  Standard of Review

Part 710 provides that if, after considering all the factors in
light of the relevant criteria, the Director of the Office of
Hearings and Appeals is of the opinion that it will not endanger the
common defense and security and will be clearly consistent with the
national interest to grant or continue access authorization to an
individual, he shall render an opinion favorable to the individual;
otherwise, he shall render an opinion adverse to the individual.  10
C.F.R. § 710.28(d). 

As a rule, the Hearing Officer is responsible for considering the
demeanor and credibility of witnesses.  10 C.F.R. § 710.27(b).  He
also assesses the appropriate weight to be given to their testimony.
Absent some error, I will not supplant my judgment for that of the
Hearing Officer in such matters.  Personnel Security Review (Case
No. VSA-0084), 26 DOE ¶ 83,004 (1996), aff’d (OSA December 31,
1996).  As discussed below, I will not reverse the Hearing Officer’s
decision in this case.

V.  Analysis

After reviewing the Statement of Issues, I cannot conclude that the
security concerns have been resolved. 

I will first consider the contention that the Hearing Officer
improperly decided the individual was alcohol dependent, rather than
suffering from the less severe condition of alcohol abuse.  In this
regard, the individual points to the testimony of his psychologist
for support.  He notes that the psychologist stated that after his
first interview with the individual, he made a diagnosis of alcohol
abuse.  Transcript of Hearing (Tr.) at 87.  

This contention indicates a misreading of the record.  The
psychologist clearly testified that the abuse diagnosis was based on
the limited information that he had at the time of his first
interview with the individual.  However, the psychologist testified
that after he obtained additional information about the individual,
he changed his diagnosis to alcohol dependence.  Tr. at 87, 88, 99.
Thus, the two mental health experts involved in this case agree 
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3/ The psychiatrist testified that as a rule he believed the
persons with alcohol dependence should maintain
abstinence from alcohol for a five-year period in order
to show rehabilitation. Tr. at 32.

4/ In fact, the psychologist testified that it is difficult
to gauge whether a person suffering from alcohol
dependence is rehabilitated.  For example, in responding
to a question about whether the individual was “cured,”
the psychologist stated: “I would have to say that if he
follows the plan as he has roughly outlined, that he has
a very good possibility, hedge, hedge, hedge of
maintaining full sustained remission. . . . We are not
clairvoyant.  And we always hedge ourselves because
humans don’t always tell the truth. . . .”  Tr. at 101-02 
(emphasis added).    

that this individual suffers from alcohol dependence.  Accordingly,
I find no error by the Hearing Officer on this issue. 

The Statement also contends that the Hearing Officer erred in
determining that a five-year abstinence period was necessary in
order to establish that the individual was rehabilitated from
alcohol dependence.    In support of this position, the Statement
refers to the testimony of the psychiatrist to the effect that there
is no medical certainty on the issue of how long an abstinence
period is necessary for a person who is alcohol dependent to achieve
rehabilitation.   3/

As an initial matter, the Statement has mis-focused the issue.  The
point here is not the precise length of the abstinence period
necessary, and whether experts can say with utter assurance if an
alcohol-dependent person is rehabilitated.  Experts generally
recognize the inherent difficulties and uncertainties associated
with curing alcohol disorders.   4/   Rather, the key here is
whether the individual has provided reasonable assurance that he is
rehabilitated from his alcohol dependence.  One of the important
elements in that regard is establishing a suitable abstinence
period.  Tr. at 91.  As discussed below, I do not believe he has
made this showing.  

Moreover, in asserting that the Hearing Officer erred in finding a
five-year abstinence period necessary in this case, the individual
has misread the Hearing Officer’s Opinion.  The Hearing Officer did
not specifically state the length of the abstinence period necessary
here.  He noted the five-year abstinence period that the
psychiatrist believes is necessary.  The Hearing Officer then stated
that during the past five years the individual had not had any
alcohol-related incidents.  Nevertheless, the Hearing Officer
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concluded that the current abstinence period of eight months was
“limited.”  28 DOE at 86,006.  

I am in complete agreement with the Hearing Officer.  It is not the
role of the Hearing Officer in these personnel security cases to
establish an appropriate rehabilitation program for an individual
whose behavior has raised a security concern.  Rather, the
individual seeking access authorization must bring forth evidence to
establish that he is fit to hold a security clearance.  28 DOE at
86,002-03.  With regard to his abstinence, the individual has not
brought forward such evidence.  There is no evidence in this case to
suggest that the eight-month abstinence period was sufficient.  Even
the individual’s own psychologist was not willing to state with any
conviction that this period was adequate to establish
rehabilitation.  Tr. at 101-02.  When asked if he would find the
individual rehabilitated from his alcohol dependency problem after
eight months of abstinence, the psychologist stated “he is in the
norm of people who are well on the road to long-term stability and.
. . continued remission.”  Tr. at 111.  

This rather cautious, circuitous response certainly does not
squarely support the individual’s position that an eight-month
abstinence period is adequate in this case.  It does not at all
convince me that the psychologist firmly believed the individual’s
eight-month abstinence period was sufficient.  Thus, the individual
has not brought forward persuasive evidence that his eight-month
period of abstinence satisfies the abstinence component of the
rehabilitation necessary in this case. 

The Hearing Officer pointed out two other components of a
rehabilitation program for the individual: (i) a recognition by the
individual that he has an alcohol problem and (ii) the
implementation of and adherence to an aftercare plan.  28 DOE at
86,006.  

The record indicates that as of the date of the hearing, the
individual had not achieved either of these two elements.  The
Hearing Officer amply cited the testimony of the individual
indicating that he has not internalized the fact that he has a
significant alcohol problem.  28 DOE at 86,005-06.   In his letter
accompanying the Statement of Issues, the psychologist contends that
this reluctance to admit to an alcohol problem is due to the
individual’s “social stereotype belief that alcohol dependence would
mean inability to function.”  This assertion, even if true, does not
persuade me that the individual has gained the appropriate insight
into his alcohol dependence to satisfy this aspect of his
rehabilitation. 
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With respect to the third element of the individual’s
rehabilitation, as cited by the Hearing Officer, an aftercare
component, the psychologist states in his letter that the individual
has now formalized an aftercare plan, and is adhering to it.  If
true, this is commendable.  However, the psychologist’s statement is
only a general one.  It does not describe the plan.  I am therefore
unable to make even the most basic assessment of its efficacy.
Further, although the psychologist states that the individual is
adhering to the plan and maintaining his abstinence, I have no
corroboration for these assertions.   The psychologist’s statement
is therefore of limited probative value and is entitled to little if
any weight.  

In sum, based on the evidence before me, I am not persuaded that the
individual has resolved the security concerns associated with his
alcohol dependence.  

VI.  Conclusion

As indicated by the foregoing, I cannot conclude that continuing
this individual’s access authorization will not endanger the common
defense and security and will be clearly consistent with the
national interest.  Accordingly, it is my opinion that the
individual’s request for access authorization should not be
restored.  10 C.F.R. § 710.28(d).  

The regulations specify that within 30 days of receipt of this
opinion, the Director, Office of Security Affairs, will make a final
determination regarding the individual’s request for access
authorization, based upon a complete review of the record.  10
C.F.R. § 710.28(e).  The Director, Office of Security Affairs, shall
through the Director, Office of Safeguards and Security, inform the
individual in writing of the final determination, and provide a copy
of the present opinion.  Copies of the correspondence shall be
provided to the Director, Office of Hearings and Appeals, the
Manager, DOE Counsel and any other party.  In the event of an
adverse determination, the correspondence shall indicate findings by
the Director, Office of Security Affairs, with respect to each
allegation contained in the Notification Letter.  10 C.F.R.
§ 710.28(f).  

George B. Breznay
Director
Office of Hearings and Appeals 

Date:
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Case No. VSO-0001, 24 DOE ¶ 82,751 (H. O.
Augustyn Dec. 22, 1994)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Opinion

Case Name: Personnel Security Hearing

Date of Filing: September 9, 1994

Case Number: VSO-0001

The matter before me concerns the questioned eligibility XXXXX (hereinafter "the individual") for
continued "Q" access authorization, under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."
The Department of Energy's XXXXX Operations Office (DOE/XXXXX) recently suspended the
individual's access authorization under the revised provisions of Part 710. In this Opinion, I will consider
whether, based on the record before me, the individual's access authorization should be restored.

I. Regulatory Framework

On December 8, 1993, the Department of Energy (DOE) published a Notice of Proposed Rulemaking in
the Federal Register to amend its regulations regarding the criteria and process used to review
determinations of eligibility for access to classified matter or special nuclear material. 58 Fed. Reg. 64509
(December 8, 1993). Interested persons were given an opportunity to submit written comments on the
proposed procedures, and the final revised rule was published in the Federal Register on July 8, 1994.
59 Fed. Reg. 35178 (July 8, 1994). The amended regulations, codified as Part 710, Subpart A of Title 10 of
the Code of Federal Regulations, became effective on August 8, 1994.

For a number of years, the DOE contracted for the services of Hearing Officers and Personnel Security
Review Examiners to implement the regulations. In amending the regulations, the DOE decided to use
federal employees to perform those functions. The functions were assigned to the Office of Hearings and
Appeals (OHA), a DOE Headquarters office with a staff of professional Hearing Officers experienced in
the conduct of adjudicative proceedings.

The Part 710 procedures govern the resolution of questions concerning the eligibility of individuals who
are employed by or are applicants for employment with DOE contractors, agents, and DOE access
permittees; individuals who are DOE employees or applicants for DOE employment; and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. (This
access authorization is commonly referred to as a security clearance.) Part 710 lists twelve broad
categories of information which may be regarded as derogatory and which might create questions as to an
individual's eligibility for access authorization. 10 C.F.R. § 710.8(a)-(l). These categories constitute the

file:///persecc.htm#vso0001


Case No. VSO-0001, 24 DOE ¶ 82,751 (H. O. Augustyn Dec. 22, 1994)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0001.HTM[11/29/2012 1:31:48 PM]

criteria which the DOE uses to review all determinations regarding access authorization.

The regulations provide an opportunity for hearing and review in cases when it is determined that
questions concerning an individual's eligibility for access authorization cannot be favorably resolved by
interview or other action. This determination is initially made by the Local Director of Security, who
submits the matter to the Operations Office Manager. 10 C.F.R. §§ 710.9(a), 710.10(a). If the Manager
agrees with the determination of the Local Director, the Manager submits a request to the Director, Office
of Safeguards and Security, for authority to conduct an administrative review proceeding. Id. §§ 710.9(a),
710.10(a), (d). In cases where the individual holds an access authorization, the Manager may authorize the
suspension of the individual's access authorization pending final determination of the individual's
eligibility. Id. § 710.10(b).

When the Director, Office of Safeguards and Security, has authorized an administrative review
proceeding, a notification letter is sent to the individual setting forth the information which creates a
substantial doubt regarding the eligibility of the individual for access authorization, and stating that the
individual may file a request for hearing in writing with the Manager. Id. § 710.21(a), (b)(2), (b)(4). If the
individual requests a hearing, the Manager assigns an attorney to act as DOE Counsel, and forwards the
request to the OHA. Id. §§ 710.24(a), 710.25(a). Upon receipt of the hearing request, the Director of the
OHA appoints a Hearing Officer. Id. § 710.25(b). The Hearing Officer determines the day, time, and place
for the hearing. Id. § 710.25(e). The hearing is required to be held within 90 days of the receipt of the
hearing request by the OHA, unless an extension is approved by the OHA Director. Id. § 710.25(g). The
OHA issues the opinion of the Hearing Officer within 30 days of the receipt of the hearing transcript by
the Hearing Officer, or the closing of the hearing record, whichever is later, unless the OHA Director
grants an extension of time. Id. § 710.27(e).

II. Background

During a routine background reinvestigation of the individual in late 1993, the DOE discovered some
derogatory information which it believes raises a substantial doubt about her continued eligibility for "Q"
access authorization. The DOE has determined that the derogatory information concerning the individual
falls within the purview of two criteria set forth in Part 710, subsections (f) and (l) of Section 710.8.
Subsection (f) concerns information which reveals that a person has:

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.

10 C.F.R. § 710.8(f). Subsection (l) describes information that a person has:

Engaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. § 710.8(l).

DOE/XXXXX attempted to resolve questions about the derogatory information at issue by conducting a
Personnel Security Interview (PSI) with the individual on April 29, 1994. The PSI provided the individual
an opportunity to explain or refute the information discovered by the background investigation, or present
evidence to mitigate the security concerns raised by the alleged derogatory information. See generally
Transcript of Personnel Security Interview (hereinafter DOE Exhibit 11) at 5. Prior to rendering a
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determination with regard to the status of the individual's access authorization, DOE/XXXXX afforded her
the opportunity to provide some additional information for the record. See Transcript of November 16,
1994, Personnel Security Hearing (hereinafter Tr.) at 114. Neither the PSI nor additional information
received thereafter resolved the DOE's questions about the derogatory information. Id. Consequently,
DOE/XXXXX suspended the individual's access authorization. On August 3, 1994, DOE/XXXXX sent a
letter to the individual enumerating the reasons for the suspension and informing her of her options,
including a right to request a hearing under 10 C.F.R. Part 710. See Letter dated August 3, 1994, from
XXXXX, Acting Assistant Manager for Safeguards and Security, to the individual. The individual filed a
request for hearing concerning this matter with the Manager of DOE/XXXXX on August 9, 1994. On
September 2, 1994, DOE/XXXXX sent the individual a second notification letter, identical in substance to
the August 3 Notification Letter, but modified to accord with the revision of the Part 710 regulations. See
Letter dated September 2, 1994, from XXXXX, Acting Assistant Manager for Safeguards and Security, to
the individual. On September 7, 1994, DOE/XXXXX transmitted the individual's hearing request to the
OHA Director pursuant to the amended Part 710 regulations. The OHA received the individual's request
for hearing on September 9, 1994. The Director of the OHA appointed me the Hearing Officer in this case
on September 13, 1994, and on XXXXX, I conducted the hearing in this matter in XXXXXX. The hearing
was the first conducted under the amended Part 710 regulations.

III. Findings of Fact

The facts in this case are uncontroverted. Based on my consideration of all the evidence in the record in
this proceeding, which includes the transcript of the XXXXX, Personnel Security Hearing, the exhibits
submitted to the OHA by the DOE in connection with that hearing, and all other papers filed with me by
the parties, I make the following findings of fact.

The individual is a XXXXX-year-old woman who is employed by the XXXXX at the DOE's XXXXX in
XXXXX, in a position which requires her to possess a "Q" access authorization. See DOE Exhibit 10; Tr.
at 42- 43. The individual has worked at XXXXX since 1977. DOE Exhibit 10. In March 1990 the
individual's home was burglarized. Tr. at 17-18. The individual had purchased insurance policies from two
different companies, each covering the same valuables. Tr. at 19-20. When these items were stolen, she
submitted identical claims to both companies and received compensation from both. Id. Among the items
stolen in the March 1990 burglary were a VCR and a camcorder for which she no longer had receipts. Tr.
at 18-19; 46-50. For these two articles the individual submitted falsified receipts to the two insurance
companies. Tr. at 18-19, 46-50. When the double compensation and the falsification of the receipts were
uncovered, both the individual and her husband were charged with insurance fraud and placed in a
Preprosecution Diversion Program. Tr. at 20.

In 1991, the individual's mother began experiencing financial difficulties. Tr. at 24-25. During this time,
the individual's mother sold her house in anticipation of building a new one. Id. However, lenders denied
financing to the mother. Id. At this point, the mother moved into the individual's home and appealed to the
individual for financial assistance. Tr. at 24, 30, 76-78. In response to her mother's pleas for help, the
individual sought loans from a variety of sources. Tr. at 25. When legal attempts to find money failed, the
individual altered a mortgage payment receipt she had received from the XXXXX National Bank XXXXX
to reflect that the first mortgage on her home, in the amount of $111,676, had been paid in full. Tr. at 54-
58; DOE Exhibit 12. She then submitted the altered receipt to Household Finance Corporation (HFC) and
obtained a home equity loan of $100,000. Tr. at 58-59. The individual's actions came to light in the
summer of 1992, at which time she was questioned by the XXXXX Police. See DOE Exhibit 12. Prior to
the police questioning, the individual's husband was unaware of his wife's actions as recounted above. Tr.
at 23.

Finally, in November 1992, the individual was reported to the police for depositing three checks into her
account at the Bank of XXXXX, two in the amount of $6,000 and one for $5,875. These checks were
written against closed accounts which had been maintained by her or her husband at two other institutions.
DOE Exhibit 4.
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In 1993, the individual was charged with one count of forgery and five counts of fraud as a result of the
series of incidents related above. DOE Exhibits 5, 6, 7. Under an August 30, 1993, plea agreement, the
individual pled guilty to three felony fraud charges, one relating to her insurance claims, one for
fraudulently obtaining a home equity loan from HFC, and another for depositing the $5,875 check written
on a closed account. DOE Exhibits 8, 9. The individual was sentenced to four years' probation. Id. The
terms of her probation require that she keep her loans current and maintain employment. Id.

In late 1993, the DOE commenced a routine background reinvestigation of the individual. See DOE
Exhibit 10. As part of that process, the individual completed a Questionnaire for Sensitive Positions (QSP).
Id. She signed the QSP and attested to its accuracy on December 1, 1993. Id. Question 23 on the QSP is a
multi-part question which concerns an individual's police record. Id. The following is posed in Question
23(a): "Have you ever been charged with or convicted of any felony offenses?" The individual responded
"no" to this question. Id. The individual also responded negatively to Question 23(e) which reads as
follows: "In the last 5 years, have you ever been arrested for, charged with, or convicted for any offense(s)
not listed in response to [question 23(a) or other subparts of that section]." Id.

As the reinvestigation proceeded, the DOE discovered the individual's criminal activities chronicled above.
Tr. at 155. The DOE attempted to resolve this derogatory information by conducting a PSI of the
individual on April 29, 1994. At the PSI, the individual admitted to all of the facts set forth above except
the alteration of receipts for the stolen VCR and camcorder, which she denied. See DOE Exhibit 11 at 79-
80. Regarding her failure to disclose her arrests and convictions on the QSP, the individual explained that
because she never spent time in prison, she did not think she had really been arrested or convicted. DOE
Exhibit 11 at 54-62.

At the XXXXX, hearing, the individual contradicted the statements she had previously given under oath at
the PSI. Tr. at 79. She admitted at the hearing that she had "knowingly and deliberately" failed to disclose
her criminal record in responding to the QSP because she was afraid of losing her job. Tr. at 79. She also
admitted that she had submitted altered receipts in connection with the insurance claims described above,
but claimed that at the time of her PSI she did not consider what she had done altering. Tr. at 48-50.
Finally, the individual testified that her mother is currently not aware of either her criminal history or the
instant proceeding. Tr. at 29, 88- 89.

IV. Discussion

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.7(a). Among the
factors I will consider in rendering a determination concerning the individual's access authorization are the
following: the nature, extent, and seriousness of her conduct; the circumstances surrounding her conduct,
including knowledgeable participation; the frequency and recency of her conduct; her age and maturity at
the time of the conduct; the voluntariness of her participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for her conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and other relevant
and material factors. 10 C.F.R. §§ 710.7(c), 710.27(a). As discussed below, after carefully considering the
record in view of the standards set forth in 10 C.F.R. Part 710, I find that the two allegations advanced in
the amended notification letter are meritorious. Accordingly, I conclude that the individual's access
authorization should not be restored.

A. The Individual's Honesty, Reliability, Trustworthiness

and Susceptibility to Coercion

DOE/XXXXX relies on 10 C.F.R. § 710.8(l) as one of the bases for suspending the individual's "Q" access
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authorization. The agency asserts in the notification letter, as amended, that the individual's recent criminal
conduct raises questions about her honesty, reliability and susceptibility to undue influence. At the
hearing, XXXXX, the Personnel Security Specialist who testified on behalf of the DOE, explained that the
DOE is concerned as a general matter that a person who knowingly violates the law might also knowingly
disregard the security regulations. Tr. at 118. In this particular instance, Ms. XXXXX expressed concern
that the individual had minimized the severity of her criminal conduct during the PSI. Tr. at 119.
According to Ms. XXXXX, such an attitude in the security arena could jeopardize the national security. Id.
Finally, Ms. XXXXX expressed concern that the individual might be susceptible to coercion since she has
never told her mother about the fraud conviction which resulted from her efforts to obtain money for her
mother.

In her defense, the individual indirectly contends that I should view her criminal activities as an isolated
series of incidents over a two-year period and not as representative of her overall integrity. Tr. at 134. In
addition, the individual suggests in a general way that she has been rehabilitated in that she has become a
"reborn Christian" and has obtained some counseling to assist her in reframing the priorities in her life. Tr.
at 78, 87, 90.

1. Criminal Activities

As noted above in Section III, the three separate incidents which triggered the criminal investigation of the
individual and which ultimately led to her felony fraud convictions are undisputed. The import of each of
those three incidents as it relates to DOE's security concerns is discussed below.

a. Insurance Fraud

The first incident at issue relates to the individual's recovery by fraudulent means for loss of certain items
which were stolen during a burglary at her residence in 1990. Specifically, the individual obtained
recovery for her stolen property twice, and fabricated or altered receipts for two of the items stolen, a VCR
and camcorder. The individual admitted for the first time at the hearing that she changed the date on
receipts which did not pertain to the stolen VCR and camcorder, xeroxed the receipts, and submitted them
for reimbursement to two insurance companies. Tr. at 47.

At the hearing the individual revealed that while she now knows that recovering twice for the same losses
was wrong, she only came to this realization because she "talked to several people about this after the
fact." Tr. at 50. After hearing the testimony of the individual and her husband at the hearing and observing
their demeanor, I am of the opinion that they did not believe it was illegal to submit claims for
reimbursement under two separate insurance policies, both covering the same household items. It appears
they thought that by paying premiums on two policies, they could recover for loss under both policies.

With respect to the alteration of receipts for the VCR and the camcorder, the individual reluctantly
admitted in her hearing testimony that she had submitted falsified receipts for those two items to the two
insurance companies. After extensive questioning as to why she did not reveal this fact at the PSI, the
individual explained that at that time she did not consider what she had done to be "altering." I find it
implausible that the individual did not realize or comprehend that she was defrauding the insurance
companies at the time she consciously altered the receipts, xeroxed the same to mask the alteration, and
then tendered the receipts as copies of the original receipts in an attempt to obtain reimbursement for the
VCR and camcorder. Notwithstanding the individual's semantic justification, I find that her actions with
regard to the falsification of the receipts evidence her dishonesty and untrustworthiness. Even assuming for
the sake of argument that the individual did not understand the gravity of her actions in falsifying the
receipts, her apparent failure to comprehend the implications of this conduct reveal, at a minimum, a
defect in judgment. Such a defect in judgment could adversely affect the individual's reliability under
other circumstances, specifically with regard to safeguarding classified information in the future.

b. Mortgage Fraud
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The individual's actions as recounted above served as a prelude to subsequent criminal activity. In 1991,
approximately 18 months after the first alteration incident, the individual devised a scheme to obtain by
fraudulent means a home equity loan from HFC. The individual admitted at the hearing that she
deliberately altered a receipt she had received from XXXXX National Bank, the first and second
mortgagee on her personal residence, to reflect that the balance on the first mortgage was $0 instead of
$111,676. DOE Exhibit 12. The individual submitted a xeroxed copy of the altered mortgage payment
receipt to HFC, who in turn provided her with a home equity loan in the amount of $100,000. DOE
Exhibit 13. This incident is clearly more disturbing than the insurance fraud described above because it
involved a vastly larger sum of money. Like the insurance fraud, this crime reflects negatively on the
individual's honesty and trustworthiness.

The second incident also raises the specter of possible coercion. With the exception of her husband, the
individual has told no one about the incidents, or her subsequent arrest, conviction and four-year probation
term. Most importantly, the record is clear that the individual wants to conceal her illegal activities from
her ill mother. I also find it troubling that, at the very least, the individual has never informed her mother
that the source of the money she provided to her mother was a home equity loan. Instead, the individual
has untruthfully advised her mother that the source of the money was her husband's family. Tr. at 89. This
is yet another instance where the individual has concocted a falsehood to mask an earlier wrongdoing.

While the individual maintained at the hearing that she would reveal these incidents and their aftermath to
her mother if she were threatened with blackmail, I remain unconvinced. Tr. at 90. During the PSI and at
the hearing, the individual expressed concern about the impact such information might have on her
mother's frail health. Tr. at 89. Although the individual mentioned at the hearing that she has received
some counseling and now realizes that her mother cannot take priority over her husband and children, this
does not address the general concern that the individual might subordinate the interest of national security
to her personal needs. Tr. at 78- 79. After reviewing all the evidence, and observing the individual's
demeanor at the hearing, I believe there is a substantial risk that the individual might allow her desire to
protect her mother to overwhelm her expressed willingness to conform her future actions to the
requirements of national security.

c. Bank Fraud

The third incident leading to the individual's 1993 criminal conviction involved three checks written on
closed accounts. Although the individual pled guilty to this fraudulent activity with respect to one of the
checks, she maintained at the hearing that she never knew that the accounts on which any of the checks
were written were closed. The individual's husband testified that he and his wife had retained the services
of a credit counseling company. Tr. at 32-34. To this end, according to the husband, he and his wife
placed many of their bills and notices unopened in an envelope and sent them directly to the company for
appropriate disposition. Id. According to the husband, this firm failed to notify them that the accounts on
which the individual wrote the checks at issue were closed. Id. Although accepting this testimony at face
value could lead one to conclude that the individual harbored no criminal intent in depositing the checks, it
would also mean that the individual wrote three checks totalling $17,875 within one week on three
accounts despite knowing nothing of the status or current balances of any of the accounts. See DOE
Exhibit 4. Even interpreting events in the light most favorable to the individual, this would raise serious
additional questions as to the individual's judgment, and in turn whether she could be relied upon to
protect classified information.

2. Mitigating Factors

a. Isolated Incidents

In responding to the concerns raised by the DOE, the individual suggests that the three incidents were
isolated and should not be used as a measure of her overall integrity. She related that at the time she
falsified the mortgage receipt, for example, she was subject to extraordinary pressures. She explained in
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this regard that she was pregnant with her third child at this time, her grandmother was dying of cancer,
her aunt was undergoing heart surgery, and her mother, with whom she was extremely close, had begun to
experience serious financial difficulties which ultimately caused the mother to move into her home. DOE
Exhibit 11 at 7-10. The individual's husband confirmed at the hearing that his mother-in-law was putting
tremendous pressure on his wife during this time. It was this pressure, opined the husband, that compelled
his wife to engage in the fraudulent activity. Tr. at 30.

I have no doubt that the individual experienced an emotionally difficult period in her life at the time this
incident occurred. This does not negate the fact that she consciously and deliberately contrived a scheme
to obtain a substantial amount of money from HFC by fraudulent means, a scheme which she knew "was
wrong." DOE Exhibit 11 at 30. As for any argument that I should excuse the individual's conduct because
it should be considered an isolated series of events, I find that the cumulative effect of the first and second
incidents is too substantial to ignore. I observe from the record a disturbing pattern of dishonesty,
including altering or fabricating receipts for personal gain, which should not be disregarded as isolated.
Therefore, I find no evidence to substantiate the individual's apparent contention that her criminal activities
should be excused as isolated incidents triggered by extraordinary pressure.

b. Rehabilitation

I also remain unconvinced that the individual is "rehabilitated." She stated several times during the PSI
and at the hearing as well that she has become a "reborn Christian," and for this reason, would never do
anything again to hurt God, her family or her country. See, e.g., Tr. at 76, DOE Exhibit 11 at 64-65.
However, one of the witnesses the individual called on her own behalf, XXXXX, her probation officer,
expressed reservations about whether the factors which "triggered her need to do what she did . . . would
not present themselves at a later time . . . ." Tr. at 102. Thus, Mr. XXXXX testified that he did not think
that the individual "would deceive her country under normal circumstances" but under abnormal
circumstances, "that's up in the air . . ." Tr. at 92-93. Moreover, it is my opinion that there are some
problems with the individual's credibility. As will be discussed in greater detail in Section IV.B below, the
individual has been less than candid on a number of occasions since the inception of the background
reinvestigation. This fact makes it quite difficult for me to ascertain whether her expressions of contrition
and remorse are genuine. It is important also to note that not enough time has elapsed since the incidents
and the alleged rehabilitation to gauge the likelihood of rehabilitation. Based on the foregoing, I will
accord no weight to the individual's rehabilitation arguments.

c. Other Factors

In evaluating the individual's conduct, I am cognizant that her crimes are fairly recent, having occurred
from 1990 through 1992. I also note that the individual was a mature woman in her XXXXX when she
engaged in these activities. Moreover, I find that the three incidents which gave rise to her criminal
convictions are quite serious. These crimes of fraud are crimes of deception and directly impugn her
honesty, reliability and trustworthiness.

3. Conclusion

According to the record, the individual devised and executed a series of fraudulent schemes, and attempted
to conceal the most serious one from her family and others. The record also reveals a disturbing pattern of
altering receipts to obtain money for personal gain. Because the individual falsified receipts not once but
twice in two completely different contexts, I will not dismiss her illegal actions as isolated. In addition,
while the motivation for the individual's conduct with respect to the second incident appears to have been
an earnest desire to assist her mother, I cannot excuse the means the individual chose to achieve that end,
namely criminal activity. I find that the criminal conduct in which the individual engaged casts doubt on
her honesty, reliability, and trustworthiness. Furthermore, I find that the individual's past criminal activities
might subject her to pressure, coercion, or exploitation because she has deliberately concealed from her
mother everything relating to her criminal convictions. Also, because of the individual's credibility



Case No. VSO-0001, 24 DOE ¶ 82,751 (H. O. Augustyn Dec. 22, 1994)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0001.HTM[11/29/2012 1:31:48 PM]

problems, I am unable to accept her rehabilitation defense. Lastly, I conclude that are no other mitigating
factors present in this case which can overcome the security concerns raised by the DOE.

Accordingly, I find DOE/XXXXX was correct in advancing 10 C.F.R. § 710.8(l) as one of the bases for
suspending the individual's access authorization. In light of 10 C.F.R. § 710.8(l), I cannot find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.

B. The Individual's False Statements

The second criterion upon which DOE/XXXXX relied in suspending the individual's access authorization
is 10 C.F.R. § 710.8(f), the subsection which concerns the falsification of statements to the DOE.
Specifically, in the amended notification letter, the DOE cites the individual's failure to report on her
Questionnaire for Sensitive Positions (QSP) the arrests and criminal convictions discussed above in
Section IV.A. Ms. XXXXX, the DOE's Personnel Security Specialist, explained at the hearing that a
"security clearance is based on a person's honesty, and if the person is dishonest in a questionnaire, then
we're not sure where else the person may be dishonest." Tr. at 116.

The individual acknowledged in her hearing testimony that she intentionally omitted information regarding
her criminal record from her QSP. Tr. at 79. Moreover, the individual testified at the hearing that she had
made two other false statements under oath to the DOE. In her testimony,the individual recanted the sworn
statements she made at the PSI that: (1) she did not intentionally provide false information on her QSP and
(2) she never altered receipts to fraudulently obtain recovery from two insurance companies in the incident
discussed supra. DOE Exhibit 11 at 80. The revelation of these additional false statements indicates a
pattern of falsification on the individual's part which I find troubling. Moreover, the individual was warned
in writing at the time she completed the QSP and orally during the PSI of the consequences of providing
false information. I must therefore also question the individual's judgment in view of her choice on two
occasions to deliberately make false statements despite warnings that she could be criminally prosecuted
for so doing.

In her defense at the hearing, the individual obliquely refers to her alleged rehabilitation as a mitigating
factor which might negate the severity of her falsification to the DOE. The individual raised this same
defense during the PSI. In both instances, she cited her newly found religious convictions as testimony to
her rehabilitation efforts. See DOE Exhibit 11 at 52-65. This defense was undermined when the individual
revealed of her own accord at the hearing that a statement she had made under oath at the PSI was untrue,
i.e. that she had not intentionally omitted the information concerning her police record from the QSP.
DOE Exhibit 11 at 61; Tr. at 79. The admission not only revealed the frailty of the individual's
rehabilitation defense, but tainted her credibility as well. Consequently, I will accord no weight to the
rehabilitation defense as it pertains to the charge set forth under 10 C.F.R. § 710.8(f).

With respect to any other factors relevant to a determination concerning the individual's eligibility for
access authorization, I note the following evidence in the record. First, as noted in Section IV.A above, the
individual was a mature woman at the time she falsified information to the DOE. Second, the statements
which triggered the falsification allegation are recent. Third, the individual disclosed that she failed to
reveal her criminal background to the DOE because she feared losing her job. Tr. at 79. The individual's
motivation in this instance does not mitigate the DOE's security concern regarding her falsification.

In conclusion, I find that the individual's deliberate omission of significant information from her QSP
raises a substantial question as to her honesty, reliability and judgment. This omission was particularly
brazen in light of the fact that the individual signed the QSP, and thereby attested to its accuracy, on
December 1, 1993, little more than three months after her August 30, 1993, convictions. When viewed
together with evidence brought out at the hearing that the individual was less than forthcoming in her
April 29, 1994, PSI, there appears to be a continuing pattern of dishonesty on her part. Under the
cumulative weight of this evidence, I am left with even more serious doubts regarding the individual's
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reliability and judgment. I conclude that the individual's deliberate falsification of her criminal history on
the QSP is precisely the kind of behavior that falls under the criterion set forth in 10 C.F.R. § 710.8(f).
Therefore, I do not find that restoring the individual's access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest.

V. Conclusion

As explained in this Opinion, I find that DOE/XXXXX properly invoked 10 C.F.R. §§ 710.8(f) and (l) in
suspending the individual's access authorization. In view of these criteria and the record before me, I
cannot find that restoring the individual's access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest. Accordingly, I find that the
individual's "Q" access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement.

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

/ Access authorization means an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. § 710.5(a).
/ At the conclusion of the hearing, I granted the individual's request to provide a post-hearing affidavit
from a witness who failed to appear at the hearing. Subsequently, I granted the individual an extension
until December 16, 1994, to furnish me with the affidavit. On December 9, 1994, the individual orally
withdrew her request to provide the subject affidavit, citing difficulty communicating with the affiant as
the reason thereof. On that date, I closed the record in this case. / The XXXXX is the management and
operating contractor for the Department of Energy at XXXXX. XXXXX held first and second mortgages
on the individual's house. Tr. at 54. / Even one of the character witnesses who testified on behalf of the
individual at the hearing, XXXXX, was unaware of the felony fraud convictions or any of the other events
that are the subject of this proceeding. Tr. at 107-08. / I find incredible the individual's explanation at the
hearing that the latter false statement was not intended to be deceptive because she did not consider
changing the date on a receipt to be altering.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: September 21, 1994

Case Number: VSO-0002

This Opinion concerns the eligibility of XXXXXX (hereinafter referred to as "the individual") to receive a
level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>

I. BACKGROUND

The individual was hired as a XXXXX in February 1992 by XXXXX, a Department of Energy (DOE)
contractor at XXXXX. Because XXXXX requested that the individual be provided a "Q" clearance, the
individual completed and submitted a Questionnaire for Sensitive Positions (QSP) in September 1992.
Pursuant to a request by DOE, the Office of Personnel Management (OPM) conducted a background
investigation of the individual from December 1992 through March 1993. Information uncovered during
the OPM investigation was determined by the Director of the Personnel Security Division of the
DOE/XXXXX Operations Office (DOE/XXXXX) to be substantially derogatory and created questions as
to the individual's eligibility for access authorization. Therefore, pursuant to 10 C.F.R. § 710.9(a), the
DOE/XXXXX authorized the conduct of a recorded interview with the individual. That Personnel Security
Interview (PSI) was conducted on July 15, 1993. Since the questions as to the individual's eligibility were
not resolved through the PSI, the individual underwent a DOE-sponsored mental evaluation by a board-
certified psychiatrist, XXXXX (DOE psychiatrist), on January 4, 1994. On February 19, 1994, the DOE
psychiatrist issued his psychiatric evaluation regarding the individual. Since derogatory information
remained unresolved,

DOE/XXXXX requested from the Director of the Office of Safeguards and Security the authority to
conduct an administrative review proceeding.

The administrative review proceeding was commenced by the issuance of a Notification Letter dated
September 7, 1994. See 10 C.F.R. § 710.21. In that letter, the individual was informed that information in
the possession of the DOE created a substantial doubt concerning his eligibility for a "Q" access
authorization. In accordance with 10 C.F.R. § 710.21, that Notification Letter included a statement of the
derogatory information in the possession of the DOE that created the substantial doubt concerning the
individual's eligibility for access authorization. In particular, it specified five areas of derogatory

file:///persecc.htm#vso0002
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information described in 10 C.F.R. § 710.8.<2>The Notification Letter also informed the individual that he
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his
eligibility for access authorization. On September 9, 1994, the individual requested a hearing without filing
a separate written response to the information that raised the doubt concerning his access authorization
eligibility. Under the regulations, such a request for a hearing is deemed a general denial of all of the
reported information listed in the Notification Letter. 10 C.F.R. § 710.21(b)(5). The individual's request for
a hearing was forwarded by the DOE/XXXXX to the Office of Hearings and Appeals of the DOE. On
September 22, 1994, I was appointed the Hearing Officer in this matter. In accordance with 10 C.F.R. §
710.25(e) & (g), the hearing was convened in XXXXX, on XXXXXXXXXXXXXXXX.<3>

At the hearing on XXXXXXXXXX, at which the individual was represented by an attorney, the following
witnesses were called to testify: (i) XXXXX, DOE Personnel Security Specialist; (ii) XXXXX,
Psychiatrist for DOE; (iii) XXXXX, the individual's supervisor; and (iv) the individual. The documentary
evidence submitted into the record in this proceeding includes the individual's QSP, the OPM background
investigation, the PSI, and the DOE-sponsored psychiatric evaluation.

II. STATEMENT OF DEROGATORY INFORMATION

As indicated above, the Notification Letter issued to the individual on September 7, 1994, included a
listing of the derogatory information in possession of the DOE that created a substantial doubt as to the
individual's eligibility to receive a "Q" clearance. On the basis of that derogatory information,
DOE/XXXXX found that:

1. The individual had deliberately misrepresented, falsified, or omitted significant information from his
QSP. See 10 C.F.R. § 710.8(f). The individual (a) omitted a prior arrest for possession of marijuana,
(b) understated his involvement with illegal drugs in the last five years, and (c) neglected to mention
that he had any children.

2. The individual had been diagnosed by a board-certified psychiatrist as having an illness or mental
condition of a nature which, in the opinion of that psychiatrist, causes or may cause a significant
defect in judgment or reliability. See 10 C.F.R. § 710.8(h). The individual was diagnosed under the
criteria in the Diagnostic and Statistical Manual III-R (DSM III-R) as suffering from Antisocial
Personality Disorder and Psychoactive Substance Dependence Disorder, both disorders being of a
nature which may cause a significant defect in judgment or reliability.

3. The individual has been, or is, a user of alcohol habitually to excess, or has been diagnosed by a
board-certified psychiatrist as being alcohol dependent or as suffering from alcohol abuse. See 10
C.F.R § 710.8(j). The individual, in the opinion of a psychiatrist, uses alcohol habitually to excess
without adequate evidence of rehabilitation and reformation.

4. The individual has trafficked in, sold, transferred, possessed, used, or experimented with a drug or
other substance listed in the Schedule of Controlled Substances established pursuant to section 202
of the Controlled Substances Act of 1970. See 10 C.F.R. § 710.8(k). The individual (a) has admitted
using cocaine as recently as March or April of 1993, (b) was placed on one-year probation as a
result of a November 1991 arrest for the possession of cocaine, (c) used marijuana for more than 12
years beginning 1975 or 1976, and (d) was arrested in March 1994 for possession of drug
paraphernalia containing traces of cocaine.

5. The individual has engaged in unusual conduct or is subject to circumstances which tend to show
that he is not honest, reliable, trustworthy, or which furnishes reason to believe that he may be
subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the best
interest of the national security. See 10 C.F.R. § 710.8(l). The individual (a) prevaricated concerning
his use of illegal drugs, (b) has demonstrated a disregard for the law, and (c) failed to file federal
and state income taxes for several years.

III.ANALYSIS AND FINDINGS OF FACT

The DOE Counsel must present sufficient evidence to support the alleged derogatory information (i.e.,
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present a prima facie case).<4>The individual then has the burden of going forward with evidence to
rebut, refute, explain, extenuate, or mitigate the allegations. The ultimate burden of persuasion as to
whether an individual should be granted access authorization or whether an individual's suspended access
authorization should be restored must lie with the individual. The Hearing Officer must render an opinion
as to whether granting an individual an access authorization or restoring an individual's suspended access
authorization would not endanger the common defense and would be clearly consistent with the national
interest. See 10 C.F.R. § 710.27(a). This standard implies that there is a strong presumption against the
granting or restoring of a security clearance. See Dep't of Navy v. Egan, 484 U.S. 518, 531 (1988)
("clearly consistent with the national interest" standard for the granting of security clearances indicates
"that security determinations should err, if they must, on the side of denials."); Dorfmont v. Brown, 913 F.
2d. 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance
of a security clearance). Consequently, given the significant potential national security issues concerned
and the resulting implied presumption against the issuance of a security clearance, it is most appropriate to
place the burden of persuasion on the individual.

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in
rendering this Opinion concerning the individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of his conduct; the circumstances surrounding his conduct, including
knowledgeable participation; the frequency and recency of his conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). As discussed below, after carefully considering the record in
view of the standards set forth in 10 C.F.R. Part 710, I find that the derogatory information presented by
the DOE/XXXXX in this case is factual and the individual has failed to present sufficient evidence to
rebut or mitigate that derogatory information.

A. THE INDIVIDUAL'S DELIBERATE MISREPRESENTATION, FALSIFICATION, AND/OR
OMISSION OF SIGNIFICANT INFORMATION

The DOE/XXXXX relies on 10 C.F.R. § 710.8(f) as one of the bases for denying the individual a "Q"
access authorization. Subsection 710.8(f) concerns derogatory information which reveals that a person has:

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.

In her testimony at the hearing the DOE Personnel Security Specialist explained that the DOE's security
program is based on trust, and when an individual breaches that trust by misrepresenting, falsifying, or
omitting information during the access authorization review process, it is difficult for the DOE to trust that
individual. See Transcript of XXXXXXXXXXXXXXXX, Personnel Security Hearing (hereinafter Tr.) at
15-16. The DOE must rely on individuals who are granted access authorization to be honest and truthful;
this important principle underlies the criterion set forth in Subsection 710.8(f). The Notification Letter
raises three areas of concern where it is alleged that the individual deliberately misrepresented, falsified, or
omitted information provided to the DOE.

1. Omission of Prior Arrest from QSP

The DOE/XXXXX asserts in the Notification Letter that the individual omitted an October 25, 1982, arrest
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for possession of marijuana when he completed his QSP on September 2, 1992. See DOE Exhibit 2 at Item
23. The individual acknowledged at the hearing that he had omitted the October 1982 arrest when he
completed his QSP. Tr. at 201. In explaining the omission, he stated that he had forgotten the arrest but
pointed out that, when he was questioned about it during his PSI, he did not deny it. Tr. at 201-202.
Notwithstanding the individual's later acknowledgment of the arrest for possession of marijuana, it is my
opinion that the individual deliberately omitted the arrest from his QSP in an attempt to minimize or
downplay the extent of his criminal record and his history of drug use. The fact that the individual
admitted to the arrest when questioned directly during the PSI does not mitigate the seriousness of the
initial omission. Indeed, the PSI reveals that, in spite of such an allegedly poor memory, the individual
was able to provide a somewhat detailed account of the circumstances of the October 1982 arrest. See
DOE Exhibit 3 at 42-49. Furthermore, the individual had the opportunity when completing the QSP to
review his records before finally submitting the form to insure that he omitted no significant information.
The individual's attempts to downplay the seriousness of this omission, as well as other omissions that
were revealed during the course of these proceedings, are symptomatic of a serious lack of concern about
the gravity of such matters as his criminal activity and the need for forthrightness in the security review
process.

2. Misrepresentation and Omission of Significant Information Concerning Involvement with Illegal Drugs

In the Notification Letter, the DOE/XXXXX further states that the individual misrepresented the extent of
his involvement with illegal drugs during the five years prior to the completion of the QSP. In this section,
I will limit my considerations to the individual's misrepresentation, falsification, or omission of
information concerning his use of illegal drugs; I will discuss his use of illegal drugs as it pertains to 10
C.F.R. § 710.8(k) in a later section of the Opinion. Question 25 of the QSP states:

In the last 5 years, have you used, possessed, supplied, or manufactured any illegal drugs? . . . If you
answered "Yes" . . . provide information relating to the types of substance(s), the nature of the activity, and
any other details relating to your involvement with illegal drugs or alcohol. Include any treatment or
counseling received.

In response to Question 25 of the QSP, the individual indicated that his only involvement with illegal
drugs in the five years prior to completing the questionnaire was a November 1991 arrest for possession of
cocaine. DOE Exhibit 2 at Item 25. It is clear from the record before me that this was an incomplete
answer.

The individual has subsequently admitted in the PSI and the psychiatric evaluation that the November
1991 occurrence was not an isolated incident of involvement with illegal substances. He has admitted on
several occasions that he purchased and used cocaine and marijuana extensively during the five years prior
to his completion of the QSP. Specifically, the individual admitted under oath during his PSI that he used
cocaine in powder form during at least seven months of 1988 or 1989, that he began using rock cocaine in
late 1990, and that, after an approximately four-month hiatus from March to June 1991, he resumed using
rock cocaine sporadically until December 1992. DOE Exhibit 3 at 81-102. At the hearing, the individual
testified that he purchased and used cocaine for approximately one year around 1988 and then resumed
purchasing and using cocaine in 1991. Tr. at 221-228. In addition, the individual stated during his PSI and
during the hearing that he purchased and used marijuana as recently as 1988 or 1989. DOE Exhibit 3 at
66-81; Tr. at 220-221. Failure to include this illegal drug activity on his QSP constitutes a very serious
and, I believe, deliberate omission of significant information by the individual. From the record before me,
it is clear that the individual deliberately omitted copious significant information concerning his purchase
and use of illegal drugs during the five years prior to his completion of the QSP. The extent of the
individual's drug use was such that I find it very difficult to believe that he could have merely forgotten his
drug purchases or use when completing the QSP. Moreover, when subsequently admitting to instances of
purchase and use of illegal drugs, the individual generally responded in an equivocal manner, offering
contradictory or discrepant explanations of the charges that he omitted from his QSP. Tr. at 197, 201-202,
221-228; DOE Exhibit 3 at 49-55, 66-76, 81-116.
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In addition, the individual's description of the one drug-related incident he mentioned on the QSP, his
November 1991 arrest for possession of cocaine, is a misrepresentation of that incident. In response to
Question 25, the individual wrote "COCAINE - INTRAPMENT" [sic]. DOE Exhibit 2 at Item 25. I
believe that the individual's attempt to downplay that particular incident with a justification of entrapment
was a deliberate misrepresentation of significant information. During his PSI, the individual described the
November 1991 incident as follows (paraphrased):

A friend (or friends) came to visit and asked the individual to purchase rock cocaine. The individual went
alone to a "crack house" and asked a stranger outside the house if rock cocaine was available indoors. The
stranger replied that there was rock cocaine for sale, and the individual went into the house and asked
another stranger inside the house if he was selling rock cocaine. The stranger replied affirmatively. The
individual then asked the stranger if the stranger was a policeman. The stranger replied that he was not a
policeman. After giving the stranger $20 in exchange for one rock of cocaine, the stranger arrested him for
possession of a controlled substance. The individual admitted that he intended to use the rock cocaine with
the friend. The individual pled guilty to the charge and was sentenced to one year of probation. DOE
Exhibit 3 at 49-55.

The individual's contention that he was entrapped is rather unconvincing in light of the circumstances of
the incident as he himself described them and in light of his guilty plea. Therefore, I agree with
DOE/XXXXX's assertion in the Notification Letter that the individual went to the "crack house" for the
purpose of purchasing rock cocaine for his own use as well as for the use of others. The individual's
characterization of the incident as entrapment, in my opinion, misrepresents significant information and
was not a completely forthright explanation of the incident. As in the preceding section, this leads me to
believe that the individual was not being straightforward concerning significant information when
completing the QSP.

Although not mentioned in the Notification Letter, another example of the individual's failure to be
truthful with the DOE involving his past use of illegal substances involves his responses to questions
regarding when he last used cocaine. During the PSI conducted in July 1993, the individual stated that he
had last used cocaine in December 1992. DOE Exhibit 3 at 102. However, during the psychiatric interview
conducted in January 1994, the individual acknowledged having used cocaine as recently as March or
April of 1993. See DOE Exhibit 4 at 27. I believe the individual's failure to inform the personnel security
interviewer in July 1993 of his use of cocaine within the preceding three to four months was another
deliberate omission in order to conceal his ongoing use of cocaine at that time.

3. Failure to List Children on QSP

The DOE/XXXXX also contends that the individual failed to list his children on the questionnaire.
Question 17 of the QSP requires that the respondent give full names and relationships of all relatives,
living or dead. The individual did not list any children when responding to Question 17 of the QSP.
Subsequent to completing the QSP, the individual has equivocated when asked to state whether he has
children or not. The individual generally contends that there is no proof that he has any children, yet on
several occasions has indicated that he has at least one, possibly two children--an eighteen-year-old
daughter and a four-year-old son. Tr. at 167, 192-194; DOE Exhibit 3 at 31-36. Furthermore, many
persons interviewed during the OPM investigation of the individual, including the individual's mother,
stated that they believed that the individual was the father of either one or both of said children. See
generally Individual Exhibit A (the OPM investigation report).

The individual's equivocal stance when responding to questions concerning children he has fathered is
unusual. He simultaneously avers that there is no proof that he has any children, yet variously represents
himself as the father of each child and/or both children. It is my opinion that the individual, when
completing the QSP, deliberately omitted information about any children he has fathered or possibly has
fathered as part of a larger effort to avoid including information on his QSP that possibly might reflect
badly on him, viz., fathering children outside of marriage. Given the individual's general openness within
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the community regarding the possibility that these children are his, I do not believe that there is a danger
of pressure, coercion, exploitation, or duress in this matter. Nevertheless, I believe that he deliberately
omitted any reference to the children in order to conceal from the DOE information that he thought would
be viewed as derogatory. While this omission is not as significant as his omission of prior arrests or illegal
drug use, it is, in my opinion, another example of a lack of forthrightness on the part the individual.

In his testimony, the individual pointed out that on a number of occasions during his investigation he did
not conceal information and gave truthful answers even though those answers would be self-incriminating.
The individual is correct insofar as many of his responses to questions during the investigation have been
truthful even though they revealed derogatory information. Often, however, at least with regard to his
history of illegal drug use, these truthful statements have been made only after very specific questioning
regarding incidents that were first revealed by the OPM investigation. DOE Exhibit 3 at 66-102, Tr. at
212-228. The fact that he has answered some questions truthfully, thereby revealing derogatory
information, does not sufficiently mitigate what I believe were deliberate omissions by him of significant
information at earlier stages of the process.

B. DIAGNOSES OF MENTAL ILLNESSES WHICH CAUSES OR MAY CAUSE A DEFECT IN
JUDGMENT OR RELIABILITY

In its Notification Letter, the DOE/XXXXX stated that it possessed derogatory information concerning the
individual as described in 10 C.F.R. § 710.8(h). Subsection 710.8(h) classifies as derogatory information
any information that indicates that the individual has:

[a]n illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability.

The DOE/XXXXX has submitted into evidence testimony from a board-certified, DOE-sponsored
psychiatrist along with his written psychiatric evaluation dated February 19, 1994, regarding the
individual. In the February 19, 1994, psychiatric evaluation (the Report) and in his testimony, the
psychiatrist diagnosed the individual as having two mental illnesses, (i) Antisocial Personality Disorder
(APD) and (ii) Psychoactive Substance Dependence Disorder, Polysubstance Dependence (PSD). Further,
in his evaluation and in his testimony, the psychiatrist expressed the opinion that each of these illnesses in
the individual may cause a significant defect in the individual's judgment and reliability. At the hearing,
the individual challenged the validity of the diagnoses made by the psychiatrist.

1. Diagnosis of Antisocial Personality Disorder

In his Report, the psychiatrist analyzed information from the individual's PSI and the OPM background
investigation, and then summarized (i) the clinical impressions he obtained from his personal examination
of the individual on January 4, 1994, (ii) the results of a psychometric test, the Minnesota Multi-Phasic
Personality Inventory-2 (MMPI), administered to the individual, and (iii) the results of a urine test for
drugs of abuse.<5>The Report states that, using the criteria listed in the Diagnostic and Statistical Manual
III-R (DSM III-R), the individual suffers from APD. DOE Exhibit 4 at 37-38. At the hearing, the
psychiatrist testified regarding his examination of the individual and how he applied the criteria listed in
the DSM III-R to establish his diagnosis of APD. Tr. at 83-85. In both the Report and his testimony, the
psychiatrist stated that in his opinion the individual suffers from APD and that this illness causes or may
cause a significant defect in judgment and reliability in the individual. Tr. at 83, 85; DOE Exhibit 4 at 38.

During the course of the hearing, the individual challenged the psychiatrist's opinions on several grounds.
The individual argues that the psychiatrist's opinion is biased and therefore is not credible. The individual
alleges that this bias exists because the psychiatrist was paid by the DOE to examine the individual. Tr.
106-109. The individual further alleges that the psychiatrist may be prejudiced against the individual as a
result of an argument the individual had with a member of the psychiatrist's staff on an earlier visit. From
the record, it appears that during the individual's first visit to the psychiatrist's office on November 24,
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1993, the individual was informed that the psychiatrist had a clinical emergency and could not see the
individual for another hour. DOE Exhibit 4 at 3, Tr. at 68, 177-8. The individual testified that he was
treated rudely by a member of the psychiatrist's office and then left the office. Tr. at 177. The individual
testified that he subsequently called DOE/XXXXX to complain about his treatment and to inform
DOE/XXXXX that he would prefer not to see the psychiatrist. Tr. at 177. The individual testified that,
nevertheless, the DOE/XXXXX then set up another appointment with the psychiatrist. Tr. at 177-178.
During his second visit on January 4, 1994, he informed the psychiatrist directly that he did not want to
see him, stating "[t]here is a thousand dudes out there that got a Ph.D., and if you're too busy to see me,
maybe I should see another psychiatrist." Tr. at 178. The individual further told the psychiatrist that he was
only seeing him because the DOE required it. Id. The psychiatrist testified that he knew that the individual
had complained about his office to DOE/XXXXX but did not think that the individual had any animus
against him personally, only that he was upset over not being seen at the appointed time on November 24.
Tr. at 148. The psychiatrist further testified that while the individual told him at the interview that he did
not want to see him, that statement did not influence his examination of the individual and that he had
experience in examining people who do not wish to be seen by a psychiatrist. Id.

The individual also argues that the psychiatrist's opinions may be flawed because of the psychiatrist's lack
of experience in evaluating male African Americans. Tr. at 125. The individual elicited testimony from the
psychiatrist that only approximately one to 1.5 percent of his patients were male African Americans. Tr. at
125. The individual apparently argues that the psychiatrist's unfamiliarity with male African Americans
casts doubt on the validity of his professional opinions regarding the individual, who is a male African
American.

Given the record before me, I am not convinced that the psychiatrist's opinion was based on any bias. The
Report takes great pains to relate the psychiatrist's personal observations as well as his conclusions based
on documented factual material available to him. In addition, the psychiatrist used standard diagnostic
criteria to arrive at his opinion. Further, the demeanor of the psychiatrist did not appear to indicate to me
that he had any animosity or bias toward the individual or African Americans in general. While the
psychiatrist was paid for his work, almost all experts who testify at civil or criminal trials are compensated
for their work. Thus the fact that the psychiatrist was compensated by the DOE does not devalue his
testimony. With regard to the psychiatrist's alleged lack of experience with male African Americans, the
psychiatrist testified that he had significant experience in treating male African Americans while he was a
resident in psychiatry during 1970 and 1971. Tr. at 128, 153. The individual elicited testimony from the
psychiatrist that he was not familiar with the names of the two largest African-American neighborhoods in
XXXXX and was not familiar with a particular speech pattern that the individual used frequently during
the interview. Tr. at 71, 125-126.<6>The psychiatrist also found the individual's hand movements to be
exaggerated and unusual. Even assuming, as alleged by the individual, that these factors reflect a lack of
cultural familiarity or sensitivity on the part of the psychiatrist, I would not find them sufficient to rebut
the psychiatrist's opinion regarding the individual. In sum, I am not convinced that the psychiatrist's
opinion regarding the individual was based on any bias.

At the hearing, the individual also argued that the specific application of two of the DSM-III-R criteria to
the individual was improper and that consequently, the individual was improperly diagnosed as suffering
from APD. The DSM III-R criteria for the diagnosis of APD consist of determinations that: (i) the
individual is at least 18 years of age; (ii) the individual before the age of 15 engaged in at least three of 12
enumerated types of conduct listed in Section B of the criteria (Group B criteria); (iii) the individual since
the age of 15 has engaged in at least four of 10 enumerated types of conduct listed in Section C of the
criteria (Group C criteria) and; (iv) the antisocial behavior did not occur during the course of two other
mental illnesses, Schizophrenia or a Manic Episode. See DSM III-R at 344-45. In his report and in his
testimony, the psychiatrist, after reviewing the available information and after examining the individual,
stated that the individual was over the age of 18 and that in his opinion the individual's behavior met three
of the Group B criteria. DOE Exhibit 4 at 37; Tr. at 84. Specifically, in the psychiatrist's opinion, the
individual met Criterion b(1), that the individual had been often truant; Criterion b(5), that the individual
had attempted to force another into sexual activity with him; and Criterion b(12), that the individual had
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stolen with confrontation of a victim. Id. Further, in the psychiatrist's opinion the individual met six of the
Group C criteria. The six Group C criteria were: Criterion c(2), that the individual had repeated arrests;
Criterion c(4), that the individual had repeatedly failed to honor financial obligations; Criterion c(6), that
the individual had no regard for the truth, as indicated by repeated lying, use of aliases or, "conning"
others for personal profit or pleasure; Criterion c(7), that the individual had been reckless regarding his or
her safety or the safety of others; Criterion c(9), that the individual has never sustained a totally
monogamous relationship for more than one year; and, Criterion c(10), that the individual lacks remorse.
Tr. at 84-85; DOE Exhibit 4 at 37. The psychiatrist also determined that none of the individual behaviors
occurred during the course of Schizophrenia or a Manic Episode. DOE Exhibit 4 at 37.

The individual specifically challenged the psychiatrist's application of two of the DSM III-R criteria for
the diagnosis of APD. One relates to the individual's truancy from school (Criterion b(1)). Although the
individual testified that he "might have missed a few days," he alleges that he was never expelled or
suspended from school. Tr. at 175. However, the psychiatrist testified that the individual indicated to him
during the interview that he had been truant. Tr. at 156. According to the psychiatrist, the individual also
stated that he had often been sent to the principal's office for bad behavior and had admitted statements to
that effect in the MMPI. DOE Exhibit 4 at 33, Tr. at 84.<7>After reviewing the testimony and the Report,
it is my opinion that the psychiatrist had a sufficient basis to determine that Criterion b(1) applied to the
individual. Given the record before me, the individual has not produced sufficient evidence to rebut the
psychiatrist's opinion regarding this criterion.

The individual also challenged the application of Criterion c(9), arguing that in fact he had maintained a
monogamous relationship for longer than a year. Tr. at 180. Further, the individual challenged the validity
of the criterion itself asserting that it may be a culturally-biased indicator. Tr. at 122. I find no evidence in
the record that the individual has not maintained a monogamous relationship for more than one year. In
fact, the evidence that exists on this issue appears to indicate that the individual has at least once
maintained a monogamous relationship for more than one year. Individual Exhibit A at 32. Therefore,
based on the record before me, I cannot find that the psychiatrist had a reasonable basis to apply Criterion
c(9) to the individual. Excluding the applicability of this one criterion, however, does not affect the overall
finding of the psychiatric report that APD exists, because the psychiatrist determined that five other Group
C criteria were applicable, one more than is needed under the DSM III-R for a diagnosis of APD.

In sum, the DOE/XXXXX has presented a psychiatric evaluation report by a board-certified psychiatrist
along with testimony by the psychiatrist stating that in his opinion the individual suffers from APD and
that this disorder may cause a significant defect in his judgment and reliability. The psychiatrist's opinion
is based on standard diagnostic criteria and in my opinion the psychiatrist had a sufficient factual basis for
his opinion. None of the arguments the individual has raised concerning the validity of the psychiatrist's
opinion rebuts that expert opinion. Further, there is no expert testimony before me stating that the
individual is not suffering from APD, nor has evidence been offered that this disorder could not cause a
defect in the individual's judgment or reliability. As explained at the beginning of part III of this Opinion,
the burden of persuasion is on the individual; he has not met that burden in this matter. Consequently, I
find that the individual has an illness or mental condition of a nature which, in the opinion of a board-
certified psychiatrist, causes or may cause a significant defect in his judgment and reliability.

2. Diagnosis of Psychoactive Substance Dependence Disorder

In the Report and in testimony at the hearing, the psychiatrist, who was stipulated by the parties as an
expert on alcohol and drug abuse, made an additional diagnosis regarding the individual, viz., that the
individual also suffers from Psychoactive Substance Dependence Disorder, Polysubstance Dependence
(PSD). Tr. at 62, 73; DOE Exhibit 4 at 36. The psychiatrist made this diagnosis on the basis of the material
contained in the PSI, the QSP, the OPM background investigation, and his examination of the individual.

The DSM III-R states that in order for an individual to be diagnosed as suffering from PSD, the individual
must be found to have engaged in at least three of nine enumerated types of behavior (Group A criteria)
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and, in addition, some symptoms of the disturbance must have persisted for at least one month or occurred
repeatedly over a longer period of time. DSM III-R at 167-8. In the Report and testimony, the psychiatrist
found that the individual met three of the Group A criteria, specifically: Criterion a(1), that the individual
had taken a psychoactive substance often in larger amounts or over a longer period than he intended;
Criterion a(2), that the individual had a persistent desire or one or more unsuccessful efforts to cut down
or control psychoactive substance use; and Criterion a(6), that the individual continued psychoactive
substance use despite knowledge of having a persistent or recurrent social, psychological, or physical
problem that is caused or exacerbated by the use of the substance.<8>Tr. at 73-82. Further the psychiatrist
stated that the individual's problems have persisted well over a month. DOE Exhibit 4 at 36. In his
testimony, the psychiatrist explained that a diagnosis of Psychoactive Substance Dependence Disorder,
Polysubstance Dependence, requires that the usage of all psychoactive substances by the individual be
considered together and that in making his findings of dependence disorder in this case he considered both
alcohol and cocaine usage by the individual. Tr. at 76.

The individual specifically challenged the psychiatrist's application of Criteria a(1) and a(2). In applying
Criterion a(1), the psychiatrist based his opinion on a determination that the individual had been under the
influence of alcohol both times he came to the psychiatrist's office, and on the OPM investigation, which
revealed that cocaine had been detected in a urine specimen of the individual collected on December 10,
1992, during one of the individual's visits with his probation officer. Because of the evaluative nature of
these various appointments, the psychiatrist determined that the individual would have tried to stop using
cocaine or alcohol had he been able to do so. DOE Exhibit 4 at 36; Tr. at 77, 81-82. In his determination
that the individual was under the influence of alcohol during both office visits, the psychiatrist noted that,
during the individual's November 24, 1993, visit to his office, his receptionist had smelled the odor of
alcohol on the individual's breath, although the receptionist could not determine with certainty if the smell
was from an alcoholic beverage. DOE Exhibit 4 at 2. During his examination of the individual on January
4, 1994, the psychiatrist requested that a urine drug test be performed on the individual that day. The test
result indicated that the individual had an ethanol (alcohol) level of 31 milligrams per deciliter (mg/dl).
DOE Exhibit 4 at 34; Tr. at 69.<9>Based on his knowledge that (a) alcohol is metabolized at a constant
rate, (b) approximately three hours would have elapsed between the time the individual left XXXXX to
drive to the psychiatrist's office in XXXXX and the time when he provided a urine sample to the lab, and
(c) urine alcohol levels are approximately equal to blood alcohol levels, the psychiatrist estimated that the
individual was probably legally intoxicated with a blood alcohol level of more than 80 mg/dl earlier that
day. DOE Exhibit 4 at 29; Tr. at 69. The psychiatrist also noted that during the interview the individual's
speech and movement seemed odd and that he exhibited jerking movements with his hands and frequently
laughed. Tr. at 71. According to the psychiatrist, these factors also may have indicated that the individual
was intoxicated during the interview. Tr. at 71, 128; DOE Exhibit 4 at 34.

The individual challenged the psychiatrist's determination that he was intoxicated during his January 4,
1994, visit to the psychiatrist's office.<10>With regard to the January 4, 1994, visit, the individual asserts
that the psychiatrist's estimation method regarding the individual's blood alcohol level is flawed since the
psychiatrist did not take into account various factors that might have been present and which could have
affected the individual's blood alcohol level, such as the presence of other drugs or whether the individual
had eaten prior to the urine test. Tr. at 112-18. The individual also challenged the psychiatrist's reliance on
the December 10, 1992, positive drug test (for cocaine) in applying Criterion a(1), since the test result
itself was reported as "inconclusive." Individual Exhibit A at 41; Tr. at 142.

After reviewing the evidence, I conclude that the psychiatrist had a sufficient basis on which to apply
Criterion a(1) to the individual. With regard to the alleged positive cocaine test, the OPM report (based on
testimony of the individual's probation officer) states that the test was reported as inconclusive but also
states that trace amounts of cocaine were present. Individual Exhibit A at 41; Tr. at 141-142; DOE Exhibit
4 at 7. Further, the psychiatrist testified that the individual had informed him in their interview that he had
a positive urine test for cocaine on that occasion. DOE Exhibit 4 at 29. That positive test occurred in
December 1992 while the individual was on probation for an earlier cocaine possession conviction.
Further, the psychiatrist's application of Criterion a(1) is supported by the results of the urine test the
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individual took after his psychiatric examination on January 4, 1994. The psychiatrist has testified that he
had sufficient information to estimate the individual's blood alcohol level earlier in the day and that in his
opinion, the individual probably would have had a blood alcohol level of approximately 200 mg/dl,
significantly over the XXXXX limit of 80 mg/dl for intoxication. Tr. at 117. The psychiatrist further
testified that even if the other factors that the individual cites as having a potential effect on blood alcohol
levels had been present, they would not have lowered the blood alcohol level to such an extent as to be
below the 80 mg/dl level. Id. The individual has failed to present any testimony by a competent expert
which disputes the psychiatrist's methods of estimating blood alcohol levels. Even assuming, arguendo,
that I accepted the individual's argument that he was not legally intoxicated at the January 4 visit, the
psychiatrist would still have had a sufficient basis for the application of Criterion a(1). The fact that the
individual tested with a urine alcohol level of 34 mg/dl at the time of his appointment with a psychiatrist
evaluating him for alcoholism indicates clearly that the individual had been drinking prior to the
examination. I am led to the opinion that, if the individual were able to control his alcohol use, he would
not have appeared for his January 4, 1994, appointment with alcohol in his system. Similar reasoning
holds with respect to his positive test for cocaine while he was on probation. In addition, although not
cited by the psychiatrist, the testimony of the individual's probation officer during the OPM investigation
indicates that the individual also tested positive for cocaine and alcohol the day he was sentenced in
September 1992 for his November 1991 cocaine possession. Individual Exhibit A at 64. On the basis of all
of these incidents, I find that the psychiatrist had a sufficient basis to conclude that the individual has used
psychoactive substances in larger amounts over a longer period of time than intended, and therefore met
Criterion a(1).

The individual also challenged the application of Criterion a(2) to the individual. In the psychiatrist's
opinion Criterion a(2) was applicable because the individual informed him that he never drives when he
drinks because he is afraid of being arrested for driving while intoxicated, yet, in the psychiatrist's opinion,
the individual was intoxicated on both days that he drove to the psychiatrist's office for the appointments.
Tr. at 77. Consequently, the psychiatrist concluded that the individual was unable to cut down or control
his use of alcohol, despite a desire to do so. The individual argues that merely being afraid of drinking and
driving is not a reasonable ground to apply Criterion a(2). Tr. at 133-35. The fact that at least on January
4, 1994, the individual drove to see the psychiatrist while having a significant urine alcohol level indicates
that he was drinking and driving despite his stated intention not to do so. Moreover, as discussed in the
next section, the individual was arrested for driving while intoxicated as recently as April 1994.
Furthermore, with respect to the individual's cocaine use, the record shows that in January 1993, he
entered a substance abuse treatment program. Nevertheless, by the individual's own admission, he used
cocaine in March or April of 1993. Tr. at 225-226. These incidents lead me to find that the psychiatrist had
a factual basis for concluding that the individual was unable to control his use of psychoactive substances
despite attempts to do so (Criterion a(2)).

The DOE has presented expert testimony and a written evaluation by a psychiatrist who has been
stipulated by the parties as an expert on alcohol and drug abuse. In the psychiatrist's opinion, the
individual suffers from PSD and this disorder in the individual may cause a significant defect in judgment
and reliability. None of the arguments raised by the individual regarding the appropriateness of the
psychiatrist's diagnosis of PSD have been found to have merit. Further the individual has presented no
expert testimony to rebut the psychiatrist's diagnosis that he suffers from PSD. Consequently, I find that
the individual suffers from an illness, viz., Psychoactive Substance Dependence Disorder, Polysubstance
Dependence, the nature of which causes or may cause a defect in judgment and reliability.

C. HABITUAL USER OF ALCOHOL TO EXCESS

In the Notification Letter, the DOE/XXXXX also states that it is in possession of derogatory information
showing that the individual has:

[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
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alcohol abuse. 10 C.F.R. § 710.8(j).

Specifically, the Notification Letter states that the individual has been found by the psychiatrist to be a
user of alcohol habitually to excess. As further support for this allegation, the Notification Letter points
out that the individual stated in his PSI that he began drinking beer at age 23 and that since 1989 he has
consumed a quart or two of beer on Friday nights and half of a pint of hard liquor on Saturday nights.
Additionally, the Notification Letter states that the DOE is in possession of information indicating that the
individual was arrested in XXXXX, on April 13, 1994, for driving while intoxicated.

In the Report and in his testimony, the psychiatrist stated that in his opinion, the individual is a user of
alcohol habitually to excess. Tr. at 78; DOE Exhibit 4 at 36. The psychiatrist stated that the fact that the
individual met the DSM III-R criteria for PSD with regard to his alcohol use along with other information
described in the Report led him to conclude that the individual was a user of alcohol habitually to excess.
Tr. at 78. The psychiatrist also noted that the individual informed him that he would drink a quart of beer
and half of a pint of hard liquor over a Friday and Saturday. DOE Exhibit 4 at 29.

The individual has not challenged the DOE's claim that he consumes a quart or two of beer on Friday and
a half of a pint of hard liquor on Saturday nights. In addition, the individual testified that during the week
he sometimes purchases a quart of beer after work which he sometimes does not finish. Tr. at 204. Also,
he testified that he drinks more on the weekends, possibly "a six pack or two" of beer on the weekends
along with sometimes a half of a pint of E & J Brandy. Id. This admission confirms the individual's prior
statements in the PSI regarding his level of ongoing usage. Further, the individual has admitted that he
was arrested for driving while intoxicated and has admitted that during the night he was arrested, a
weekday night, he had consumed two beers and a shot of hard liquor. Tr. at 208. The individual has not
offered any substantial evidence to rebut any of the derogatory information which indicates that he is a
user of alcohol habitually to excess and I find that the psychiatrist had a sufficient basis to conclude that
the individual is a user of alcohol habitually to excess.

D. THE INDIVIDUAL HAS ILLEGALLY PURCHASED, SOLD, POSSESSED, AND USED DRUGS
LISTED IN THE SCHEDULE OF CONTROLLED SUBSTANCES

The DOE/XXXXX further relies on 10 C.F.R. § 710.8(k) as a basis for denying the individual a "Q"
access authorization. Subsection 710.8(k) concerns derogatory information which reveals that a person
has:

[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances
Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
or administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise
authorized by law.

At the hearing, the DOE Personnel Security Specialist testified that the DOE's concerns about illegal drugs
are twofold: (i) involvement with illegal drugs illustrates a disregard for the law and (ii) persons who are
involved with illegal drugs may be susceptible to blackmail, pressure, coercion, or duress as a result of
their involvement with those drugs and quite feasibly could divulge classified or sensitive information
under those circumstances. Tr. at 23.

There are several sources of information in the record concerning the individual's involvement with illegal
drugs. In order to better organize the information in the record on this matter, I have constructed the
following table of instances of the individual's involvement with illegal drugs that are included in the
various parts of the record of this proceeding.

Involvement Date(s) Source of Information
Possessed, used, purchased, and sold marijuana 1975-76 until approximately PSI & Hearing
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1988 <11>
Used, purchased, and possessed cocaine 1988-89; 1990-93 PSI, Psychiatric Report, &

Hearing
Psychoactive Substance Abuse (cocaine) Diagnosed--January 1994 Psychiatric Report &

Hearing
Arrested and fined for possession of marijuana October 1982 PSI & Hearing
Arrested and placed on probation for possession
of cocaine

November 1991 QSP, PSI, Arrest Record,
& Hearing

Arrested for possession of drug paraphernalia
with traces of cocaine

March 1994 <12> Arrest Record & Hearing

During the PSI and at the hearing, the individual admitted to possessing, using, purchasing, and selling
marijuana over an extended period of time. During the PSI, the individual stated that he (i) first purchased
and used marijuana in high school in approximately 1975 or 1976, (ii) used marijuana several times per
year from 1976 until approximately 1988, and (iii) sold marijuana when he was between the ages of 14
and 16-17. DOE Exhibit 3 at 66-81. At the hearing, the individual testified that (i) he was aware that
marijuana is an illegal substance, (ii) he sold marijuana in high school, (iii) he did not begin using
marijuana until he was 21 years of age, (iv) from the time he was 21 he used marijuana once or twice per
day until his mid- to late twenties, and (v) he stopped using marijuana altogether in 1988 or 1989. Tr. at
212-221. Although the individual's accounts of his involvement with marijuana are not entirely consistent,
they at least indicate a regular involvement with marijuana from a relatively early age (as early as 14 yrs.)
until well into maturity (30 yrs.), despite the individual's awareness that marijuana was an illegal
substance.

Many of the specifics of the individual's involvement with cocaine have been discussed already in
preceding parts of this Opinion. For example, in part III.A.2, I discussed the individual's cocaine usage
pattern and his November 1991 arrest for possession of cocaine. In part III.B.2, I found that the individual
was accurately diagnosed with Psychoactive Substance Dependence Disorder, Polysubstance Dependence
in part because of his cocaine use. As for the individual's arrest in March 1994 for possession of drug
paraphernalia with traces of cocaine, the individual indicated at the hearing that he believes this charge to
be spurious. He contended that the drug paraphernalia was in fact a gerbil or hummingbird feeding tube
and that the claim that there were traces of cocaine is a trumped-up charge. Tr. at 186-188, 228-230. At
the time of the hearing, the individual had not gone to trial for this arrest. Whether or not the individual is
convicted of possession of drug paraphernalia with traces of cocaine, his involvement with cocaine has
been extensively documented through other portions of the record. Thus, I find the DOE/XXXXX's
charges concerning the individual's involvement with cocaine to be accurately based and of great
magnitude. Especially disturbing to me are the individual's involvement with cocaine up to and during the
investigation process for security clearance and the fact that he began using cocaine as a mature adult at
the age of 30 or 31. This extensive involvement with cocaine shows a disregard for the law and raises a
very real possibility of susceptibility to blackmail, pressure, coercion, or duress. In sum, I find that the
DOE/XXXXX's concerns about the individual's involvement with illegal drugs are accurate and supported
by very substantial evidence.

E. LACK OF HONESTY, RELIABILITY, AND TRUSTWORTHINESS

The Notification Letter also claims that the individual's conduct in many instances tends to show that he is
not honest, reliable, or trustworthy, and exemplifies behavior of the type covered by 10 C.F.R. § 710.8(l).
Subsection 710.8(l) concerns derogatory information which reveals that a person has:

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
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criminal behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility.

In support of this allegation, the DOE/XXXXX states that the individual lied about his involvement with
illegal drugs to a federal investigator on December 1, 1992, while under oath.

It is undisputed that the individual, while under oath, incorrectly told an OPM investigator that his only
involvement with illegal substances was the November 1991 incident in which he was arrested for cocaine
possession. Individual Exhibit A at 27. Subsequently, during the PSI, the individual admitted his history of
marijuana use and his October 1982 arrest for possession of marijuana, as well as his use of cocaine as
recently as December 1992. DOE Exhibit 3 at 66-102. As discussed earlier, given the extensiveness of his
illegal drug use over the prior several years and the recency of that illegal activity, I do not believe the
individual merely forgot his illegal drug activities when completing the QSP or when being interviewed in
December 1992. Moreover, it is apparent that his statements regarding his drug use during the PSI also
were not entirely truthful; his most recent use of cocaine had not been in December 1992, as he told the
interviewer, but rather, according to his own later admission, in March or April of 1993, only 3-4 months
prior to the PSI. DOE Exhibit 3 at 102; DOE Exhibit 4 at 27. His failure to be completely truthful in these
interviews casts very serious doubt on his willingness and ability to be honest, reliable, and trustworthy in
the future.

During the hearing, the individual observed that the OPM investigation report contained many summaries
of interviews with his friends and acquaintances that characterized him as an honest and law-abiding
citizen. In addition, the individual's current supervisor testified that he believed the individual to be an
honest and reliable person. Tr. at 160-164. The individual is correct that the OPM report contains a
number of positive character references. I have reviewed all of the interview summaries included in the
OPM report very carefully, and, with the exception of the statement given by the individual's first
probation officer, see Individual Exhibit A at 64, they are mainly positive and reflect the opinion that the
individual is honest and has not abused alcohol or illegal substances. Nevertheless, because these
statements were elicited without the benefit of cross-examination and questioning regarding the
acquaintances' knowledge of specific activities of the individual, I must accord them less weight than the
serious misrepresentations and omissions by the individual himself regarding his history of drug use. In
addition, the testimony of the individual's supervisor, although generally positive, is outweighed by the
significant derogatory information regarding the individual.

In addition to the arrests discussed in other parts of this Opinion, the Notification Letter also cites a
number of other charges that DOE/XXXXX believes demonstrate a disregard for the law on the part of the
individual. These charges include: (i) unlisted license plate, (ii) suspended license, (iii) driving with a
revoked license, (iv) no insurance, (v) no emission sticker, and (vi) concealing identity by using another
person's birth certificate to obtain false identification. The Notification Letter also cites the individual's
failure to file his federal and state income tax returns for several years.

None of these charges is disputed by the individual.<13>In fact, the record reflects that he has admitted
several of the charges, e.g., failure to pay taxes and concealment of identity. DOE Exhibit 3 at 10-20, 126-
131. While some of the driving-related charges are not as significant as other matters, and one of these
multiple charges might by itself be excusable if it were an isolated incident, together they reveal a chronic
willingness to ignore legal requirements in spite of the negative consequences that result. Moreover, as
already addressed earlier in this Opinion, the individual has a history of arrests and behavior which reflect
a serious disregard for the law.

The individual's illegal drug use and other violations of the law have been frequent over the past 15 years,
and instances of such behavior have continued within the past year. The many cited instances convince me
of the likelihood that such behavior will continue in the future. Furthermore, it is very disturbing that the
individual demonstrated very little remorse in his testimony for his illegal activity. Instead, he wishes to
place blame for the consequences of his activities on other individuals and circumstances, e.g., the police,
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the psychiatrist, or the neighborhood where he grew up. Tr. at 177-181, 196-197. I must conclude from the
record before me that there is little likelihood that the individual will change his behavior in the near future
and demonstrate a higher regard for the law.

The DOE must be able to trust that employees to whom it grants access authorization will be honest, obey
laws, and act in the interest of the national security. In view of the individual's history of disregard for the
law and his falsifications during the administrative review process in an effort to conceal his illegal
activity, I am of the opinion that the DOE cannot rely on the individual to meet these standards. I therefore
find that the individual's behavior demonstrates that he is not sufficiently honest, reliable, and trustworthy
to be granted access authorization.

IV. SUMMARY AND CONCLUSION

In the above sections of this Opinion, I have made a number of findings regarding the derogatory
information in the possession of the DOE regarding the individual in this case. In particular, I have found
that the DOE/XXXXX properly invoked 10 C.F.R. § 710.8(f), (h), (j), (k), and (l) in denying the
individual access authorization. Specifically, I have found that: (i) the individual deliberately omitted
significant information from the QSP he completed and also during a personnel security interview; (ii) he
has been diagnosed by a board-certified psychiatrist as having mental disorders which cause or may cause
a significant defect in his judgment or reliability; (iii) he has been diagnosed by a board-certified
psychiatrist as being a user of alcohol habitually to excess; (iv) he has possessed and used illegal
substances, i.e., marijuana and cocaine; and (v) he has exhibited conduct that shows he is not honest,
reliable, or trustworthy. The evidence in the record regarding each of these areas of derogatory information
is substantial, and in most cases is not only unrebutted but is actually admitted by the individual. Based on
the evidence in the record regarding any one of these areas considered by itself, I would be unable to find
that granting the individual access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.

I have made a comprehensive, common sense analysis of all of the evidence, including any mitigating
factors raised by the individual in his defense. As discussed in detail earlier, the individual has an
extensive history of illegal drug use. That usage has been frequent and has occurred as recently as March
or April of 1993 by the individual's own admission. His history of alcohol abuse has been as recent as
April 1994 when he was arrested for driving while intoxicated. The diagnoses of his mental disorders
occurred in January 1994 and were based almost entirely on the individual's behavior in the very recent
past. At the time of his conduct on which all of these charges are based, he was a mature individual in his
twenties and thirties. His illegal drug use, alcohol abuse, disregard for the law, and attempts to conceal his
past behavior are all very serious matters. Moreover, it is very disturbing that the individual has
demonstrated an ongoing pattern of illegal behavior even while being investigated for a "Q" clearance and
that he appears to be willing to proceed with such behavior despite the negative consequences which have
resulted from his past behavior. I can find no evidence in the record of significant rehabilitation or
reformation and I am led to the conclusion that there is a very strong likelihood of recurrence of the same
types of illegal behavior and disregard for the law in the future.

In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I am unable to find that
granting the individual access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, it is my opinion that the individual
should not be granted access authorization.

Richard W. Dugan

Hearing Officer

Office of Hearings and Appeals

<1>/ A level "Q" access authorization is an administrative determination that an individual is eligible for
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access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>The derogatory information as listed in the Notification Letter was divided into only four broad
categories. However, one of those categories actually encompassed two different types of derogatory
information according to the categorization of derogatory information in 10 C.F.R. § 710.8.

<3>/ I conducted a prehearing telephone conference between the parties on November 22, 1994, in
accordance with 10 C.F.R. § 710.25(f). During the course of the prehearing conference, the parties agreed
that the individual would be permitted to submit another psychiatric evaluation of the individual after the
hearing and that DOE Counsel would be permitted to respond to that evaluation once submitted.
Ultimately, the individual chose not to submit another psychiatric evaluation, and I deemed the
administrative record closed as of January 3, 1995.

<4>/ However, DOE Counsel also must assist the Hearing Officer in bringing out a full and true
disclosure of all facts, both favorable and unfavorable. 10 C.F.R. § 710.26(d).

<5>/ The MMPI is a commonly-used psychological tool which analyzes an individual's personality
characteristics. It consists of more than 500 true or false questions. Tr. at 88.

<6>/ The individual frequently used the word "boom" in the middle of sentences.

<7>/ The report includes a copy of the evaluated MMPI, which indicates that the individual had marked
the following statements as true: (i) I was suspended from school one or more times for bad behavior; and
(ii) In school I was sometimes sent to the principal for bad behavior. DOE Exhibit 4 at 33.

<8>/ The psychiatrist also stated that the individual may also meet Criterion a(7), i.e., that he has a marked
tolerance for a psychoactive substance. DOE Exhibit 4 at 36; Tr. at 79.

<9>/ The laboratory report attached to the Report states that the concentration of alcohol in the individual's
urine was 34 mg/dl.

<10>/ The individual also challenged the psychiatrist's determination that he was intoxicated during his
November 24, 1993, visit and the psychiatrist's reliance in part on hearsay, specifically, a statement by the
psychiatrist's receptionist regarding the presence of alcohol on the individual's breath during that office
visit. See DOE Exhibit 4 at 2; Tr. at 100. Because I find infra that the psychiatrist had a sufficient basis to
apply Criterion a(1) to the individual and to determine that the individual was a user of alcohol to excess
without considering the November 24, 1993, incident, I need not address these issues.

<11>/ The Notification Letter alleged that the individual continued to use marijuana less extensively after
1988. However, during the hearing, DOE/XXXXX amended the Statement of Charges portion of the
Notification Letter to strike the allegation of less extensive use of marijuana after 1988. Tr. at 22.

<12>/ Although the individual was not arrested until March 29, 1994, the items were seized during the
execution of a search warrant on the individual's vehicle on January 27, 1994. See DOE Exhibit 8 at 2.

<13>/ During the course of this proceeding, the individual has made efforts to file his overdue tax returns
and pay the back taxes he owes. Tr. at 181-182.



Case No. VSO-0005, 24 DOE ¶ 82,573 (H. O. Wieker Feb. 9, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0005.HTM[11/29/2012 1:31:51 PM]

Case No. VSO-0005, 24 DOE ¶ 82,573 (H. O.
Wieker Feb. 9, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Opinion

Name of Petitioner: Albuquerque Operations Office

Date of Filing: October 19, 1994

Case Number: VSO-0005

This matter concerns the eligibility of Ms. XXXXX (hereinafter "the individual") for continued "Q" access
authorization,<1>under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." The Department of
Energy's XXXXX Operations Office (DOE/XXXXX) recently suspended the individual's access
authorization under the recently revised provisions of Part 710.<2> This Opinion will consider whether,
based on the record of testimony and other evidence presented in this

proceeding, the individual's access authorization should be restored.

I. Regulatory Background

The Part 710 procedures govern the resolution of questions concerning the eligibility of individuals who
are employed by or are applicants for employment with DOE contractors, agents, and DOE access
permittees; and other persons designated by the Secretary of Energy for access to classified matter or
special nuclear material. This access authorization is commonly referred to as a security clearance. Part
710 lists twelve broad categories of information which may be regarded as derogatory and which might
create questions as to an individual's eligibility for access authorization. 10 C.F.R. § 710.8(a)-(l). These
categories constitute the criteria which the DOE uses to review all determinations regarding access
authorization.

The regulations provide an opportunity for hearing and review in cases where an individual's eligibility for
access authorization cannot be favorably resolved by interview or other action. This determination is
initially made by the Local Director of Security, who submits the matter to the Operations Office Manager.
10 C.F.R. §§ 710.9(a), 710.10(a). If the Manager agrees with the determination of the Local Director, the
Manager submits a request to the Director, Office of Safeguards and Security, for authority to conduct an
administrative review proceeding. Id. §§ 710.9(a), 710.10(a),(d). In cases where the individual holds an
access authorization, the Manager may authorize the suspension of the individual's access authorization
pending final determination of the individual's eligibility. Id. § 710.10(b).

When the Director, Office of Safeguards and Security, has authorized an administrative review

file:///persecc.htm#vso0005


Case No. VSO-0005, 24 DOE ¶ 82,573 (H. O. Wieker Feb. 9, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0005.HTM[11/29/2012 1:31:51 PM]

proceeding, a notification letter is sent to the individual. This letter sets forth the information which creates
a substantial doubt regarding the eligibility of the individual for access authorization, and states that the
individual may file a request for a hearing in writing with the Manager. Id. § 710.21(a), (b)(2), (b)(4). If
the individual requests a hearing, the Manager assigns an attorney to act as DOE Counsel, and forwards
the request to the Office of Hearings and Appeals (OHA). Id. §§ 710.24(a), 710.25(a). Upon receipt of the
hearing request, the Director of the OHA appoints a Hearing Officer. Id. § 710.25(b). The hearing is
required to be held within 90 days of the receipt of the hearing request by the OHA, unless an extension is
approved by the OHA Director. Id. § 710.25(g). The OHA issues the opinion of the Hearing Officer within
30 days of the receipt of the hearing transcript by the Hearing Officer, or the closing of the hearing record,
whichever is later, unless the OHA Director grants an extension of time. Id. § 710.27(e).

II. Background

This administrative review proceeding was commenced by the issuance of a Notification Letter dated
September 2, 1994. In that letter, the individual was informed that information in the possession of the
DOE/XXXXX created a substantial doubt concerning her eligibility for a "Q" access authorization. In
accordance with 10 C.F.R. § 710.21, the Notification letter included a statement of the derogatory
information in the possession of the DOE/XXXXX that created the substantial doubt concerning the
individual's eligibility for access authorization. In particular, it specified five areas of derogatory
information under the criteria set forth in Section 710.8. The DOE/XXXXX's allegations concerning these
criteria may be broadly summarized as follows:

(1) The individual has deliberately misrepresented, falsified, or omitted significant information from her
Personnel Security Questionnaire (PSQ), her Questionnaire for Sensitive Positions (QSP), and from a
personnel security interview. See Section 710.8(f).

(2) The individual has an illness or mental condition, i.e., "Psychoactive Substance Dependence Disorder,
Alcohol and Marijuana, Active, Mild," which in the opinion of a psychiatrist, causes or may cause a
significant defect in her judgment or reliability. See Section 710.8(h).

(3) The individual has been a user of alcohol habitually to excess, without adequate evidence of
rehabilitation or reformation. See Section 710.8(j).

(4) The individual has trafficked in, possessed, and used a drug or other substance, i.e., marijuana, listed in
the Schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances
Act of 1970 where such use or possession was not prescribed or administered by a physician. See Section
710.8(k).

(5) Through her use of marijuana and her association with others who use marijuana, the individual has
engaged in unusual conduct and is subject to circumstances which tend to show that she is not honest,
reliable, or trustworthy; and which furnishes reason to believe that she may be subject to pressure,
coercion, exploitation, or duress which may cause her to act contrary to the best interests of the national
security. See Section 710.8(l).

The Notification Letter also informed the individual that she was entitled to a hearing before a Hearing
Officer in order to resolve the substantial doubt regarding her eligibility for access authorization. On
September 21, 1994, the individual requested a hearing and submitted a response to the DOE/XXXXX's
allegations (the Response) in which she argued that the concerns raised by the DOE/XXXXX were
mitigated by the success of her efforts at alcohol and drug rehabilitation, and by her exemplary record as a
DOE employee. The individual's request for a hearing was forwarded by the DOE/XXXXX to the OHA.
On November 9, 1994, I was appointed the Hearing Officer in this matter. In accordance with 10 C.F.R.
§§ 710.25(e) & (g), the hearing was convened in XXXXX New Mexico, on XXXXX. <3>

At the hearing on XXXXX, the individual was represented by her attorney, XXXXX. The following
witnesses were called to testify: (i) XXXXX, DOE Personnel Security Specialist; (ii) the individual; (iii)
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Dr. XXXXX, Psychiatrist for the DOE; XXXXX, a state certified alcohol and drug abuse counselor; and
XXXXX, a state certified alcohol and drug abuse counselor; (iv) XXXXX, supervisor; (v) XXXXX, co-
worker; (vi) XXXXX, co-worker; (vii) XXXXX, supervisor; and (viii) XXXXX. I scheduled the
witnesses' testimony in this particular order so as to most fairly and efficiently develop all of the facts in
this case.

III. Findings of Fact

The facts in this case are not in dispute. Based on an examination of the entire record of this proceeding,
the relevant facts of this case may be stated as follows.

The individual is a DOE/XXXXX employee with 23 years of service with the agency and its predecessors.
The issue of the individual's continued eligibility for "Q" access authorization first arose in March 1991,
when the individual reported that she had been arrested for Driving While Intoxicated (the 1991 DWI). At
a June 19, 1992 Personnel Security Interview (the 1992 PSI), the individual stated that she was a self-
admitted alcoholic, and had voluntarily attended alcohol-related counseling with different organizations
sporadically since approximately the early 1980's. She stated that she had not used alcohol since her 1991
DWI, that she had no future intentions to drink alcohol, and that she planned to continue counseling to
cope with stress and conflict constructively. Based on these statements, the DOE/XXXXX determined that
the individual could retain her "Q" access authorization. See 1992 PSI; Letter from XXXXX, Chief,
Analysis and Adjudication Section, Personnel Security Operations Division, to the individual (August 10,
1992).

On January 9, 1994, the individual was arrested a second time for Driving While Intoxicated (the 1994
DWI). Her reporting of this incident to the DOE/XXXXX on January 13, 1994 prompted another
evaluation of her "Q" access eligibility. At a May 11, 1994 Personnel Security Interview (the May 1994
PSI), she declined to answer any questions aimed at explaining and mitigating the DOE/XXXXX's areas
of concern raised by the second DWI arrest. However, she agreed to submit to a psychiatric examination
conducted by a physician designated by the DOE/XXXXX. This examination, conducted by XXXXX,
M.D., took place on June 14, 1994. At the time of the interview, Dr. XXXXX arranged for the individual
to submit to a drug test. The test yielded positive results for marijuana. At a June 20, 1994 Personnel
Security Interview (the June 1994 PSI), the individual admitted that she had used marijuana on June 7,
1994, stating that she had started to use marijuana on a regular basis in April of 1994 as a substitute for
alcohol. (June 1994 PSI at 12-27). She also admitted that she had occasionally purchased and used
marijuana for about twenty years, but denied that she ever used amphetamines or cocaine. (June 1994 PSI
at 28-46). Based on this testimony, the DOE/XXXXX immediately suspended the individual's "Q"
clearance and requested from the Director of the Office of Safeguards and Security the authority to
conduct an administrative review proceeding. Pending the outcome of this proceeding, the individual was
detailed to a work assignment that does not require access authorization.

On June 25, 1994, Dr. XXXXX issued a report concerning his psychiatric evaluation of the individual (the
Psychiatric Report). The report contains his diagnosis and his professional recommendations for what
would constitute adequate evidence of rehabilitation or reformation.

In her September 21 Response to the Notification Letter, the individual stated that in February, 1994 she
admitted herself to a chemical dependency program at XXXXX, which is owned and operated by
XXXXX. After two days of inpatient treatment, she was transitioned into XXXXX's Day Treatment
Program where she actively participated in alcohol and drug abuse therapy until her discharge on March
18, 1994. She stated that she attends the chemical dependency aftercare program at XXXXX weekly,
attends meetings of Alcoholics Anonymous, and also participates in the XXXXX program, a self-help
program sponsored by XXXXX in order to maintain her sobriety.

In her September 21 Response, the individual also stated that although she denied using illegal drugs other
than marijuana at her June 1994 PSI, she had in fact used amphetamines and cocaine, and was addressing
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the use of these drugs in her rehabilitation program. This admission prompted the DOE/XXXXX to
conduct another Personnel Security Interview with the individual on November 14, 1994 (the November
1994 PSI). At this interview, the individual stated that she used cocaine a couple of times a month for
approximately an eight month period in 1982. She further stated that she sporadically used amphetamines
to lose weight from about 1973 until about 1987. She stated that marijuana was the major drug that she
had used for years, and that she last used marijuana on June 7, 1994. November 1994 PSI at 18. At this
interview, she acknowledged that she consumed alcohol on four occasions in October 1994, and that she
last consumed alcohol on November 5, 1994, when she consumed vodka and tequila to the point of
intoxication. Id. at 21-26.

At the same time that she submitted her Response, the individual requested the opportunity to participate
in the DOE/XXXXX's Employee Assistance Program Referral Option (EAPRO). The EAPRO procedures
were developed by the DOE Office of Safeguards and Security in order to provide some individuals with
substance abuse problems the opportunity to complete their effort at rehabilitation or reformation instead
of having their cases referred for administrative review under 10 C.F.R. Part 710. EAPRO procedures
generally require participating individuals to abstain totally from alcohol as well as illegal drugs, and to
submit to random monthly drug testing. This request was rejected by the Director of Security,
DOE/XXXXX in a November 23, 1994 letter. Since that time the individual has continued her personal
rehabilitation program, and has arranged her own drug tests on five dates (November 10 and December 1,
10 and 27, 1994, and January 6, 1995) in order to establish that she is abstaining from the use of
marijuana, cocaine and amphetamines.

IV. Analysis

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the DOE/XXXXX
and the individual, and to render an opinion based on the weight of that evidence. In this regard, it is
appropriate to discuss the relative burdens of persuasion placed on the DOE/XXXXX and on the
individual.

The DOE/XXXXX counsel must present a reasonable level of evidence to support the derogatory
allegations (i.e. present a prima facie case). The individual then has the burden of going forward with
evidence to rebut, refute, explain, extenuate, or mitigate the allegations. The ultimate burden of persuasion
as to whether the individual's access authorization should be granted or restored lies with the individual.
The Hearing Officer must render an opinion as to whether granting or restoring the individual's access
authorization would not endanger the national defense and be clearly consistent with the national interest.
10 C.F.R. § 710.27(a). This standard implies that there is a strong presumption against the granting or
restoring of a security clearance when derogatory information raises security concerns that have not been
resolved. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (Department of Navy's "clearly
consistent with the national interest" standard for the granting of security clearances indicates "that
security determinations should err, if they must, on the side of denials."); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)(strong presumption against the issuance of a
security clearance). Consequently, given the significant potential national security issues concerned and the
resulting implied presumption against the issuance of a security clearance, it is most appropriate to place
the burden of persuasion on the individual.

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in
rendering this Opinion concerning the individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of her conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; her age and maturity at the time of
the conduct; the voluntariness of her participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for her conduct; the potential for pressure, coercion,
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exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). As discussed below, after carefully considering the record in
view of these regulatory standards, it is my opinion that the derogatory information presented by the
DOE/XXXXX in this case is sufficient to support a denial of access authorization, and that the individual
has failed to present sufficient evidence of rehabilitation to mitigate that derogatory information.

A. The Nature and Extent of the Individual's Conduct

In its submissions in this proceeding, and through the testimony of witnesses at the Hearing, the
DOE/XXXXX has thoroughly documented the factual basis for its findings that the individual's past
statements and conduct raise serious questions concerning her eligibility for access authorization. The
DOE/XXXXX has presented sufficient factual evidence to establish a prima facie showing that derogatory
information supports its invocation of 10 C.F.R. §§ 710.8(f), (h), (j), (k), and (l) as grounds for revoking
the individual's access authorization. As summarized above, the individual now has acknowledged
purchasing and using marijuana over a period of twenty years, and has admitted using cocaine and
amphetamines during briefer time periods. In addition, she repeatedly denied using illegal drugs prior to
her positive drug test for marijuana, and continued to deny her use of cocaine and amphetamines in the
PSI following that drug test. These facts fully support the DOE/XXXXX's adverse findings under Section
710.8(f), (k) and (l). Similarly, her acknowledged history of alcohol abuse and the diagnosis of Dr.
XXXXX supports an adverse finding under Section 710.8(h) and Section 710.8(j).

In her Response and at the Hearing, the individual has offered explanations aimed at mitigating the
DOE/XXXXX's adverse findings. In particular she states that she is engaged in an alcohol and drug
rehabilitation program that will permit her to function in a manner fully consistent with the responsibilities
of DOE access authorization. She states that her lack of honesty with the DOE concerning her use of
illegal drugs was a symptom of her chemical dependency problems, and that in all other respects she has
been an honest employee. She asserts that her exemplary record of achievement as a DOE employee of
longstanding should mitigate the DOE's concerns with regard to her reliability, honesty and
trustworthiness. I will consider these arguments below.

B. The Adequacy of the Individual's Rehabilitation Effort

Any evaluation of the individual's rehabilitation effort must begin with a valid assessment of the extent of
her alcohol and drug dependency problems. I find that Dr. XXXXX's July 1994 Report provides a
reasoned professional appraisal of the individual's condition. In that Report, Dr. XXXXX bases his
appraisal on his study of the individual's problems with alcohol as detailed in her security file, on his
personal examination of the individual, and on the individual's positive drug test for cannabinoids
(marijuana). Dr. XXXXX notes that during the interview, which occurred prior to administering the drug
test, the individual freely discussed her history of alcohol problems, but denied ever using illegal drugs.

In his report, Dr. XXXXX concludes that the individual has "Psychoactive Substance Dependence
Disorder, Alcohol and Marijuana, Active, Mild." He finds that this disorder causes the individual to have a
significant defect in judgment. Specifically, he finds that "[t]he subject's repeated resumptions of drinking,
in spite of problems for her caused by her drinking, demonstrate a significant, although circumscribed
defect in her judgment." Report at 15. He also cites her use of marijuana and her deception in the
interview regarding drug use as further evidence of a defect in judgment.

Dr. XXXXX also finds that as of the time of his evaluation, the individual had not shown adequate
evidence of rehabilitation or reformation for purposes of Section 710.8(h) and (j). He lists the components
that he would want to see in a rehabilitation program as including the following: (1) individual counseling,
(2) group therapy with other persons with psychoactive substance use disorders, (3) a family component,
where her children could participate, and (4) an educational component. He recommends that this
outpatient program should contain approximately 100 hours of therapy. Upon completion of this program,
he finds that she could make an adequate demonstration of rehabilitation by remaining abstinent from all
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psychoactive substances for a period of one year. With regard to reformation, he states that "[s]hould the
subject choose not to go through such a [rehabilitation] program, I would want to see her 100% abstinent
from all psychoactive substances for a two year period." Report at 14-15.

At the Hearing, the individual's counsel questioned Dr. XXXXX concerning his recommendations for a
rehabilitation program. At that time, Dr. XXXXX stated that the time periods he considers appropriate to
support a showing of rehabilitation/reformation are a year of total abstinence following the conclusion of
his recommended professional counseling, or two years of total abstinence, whichever comes first. Dr.
XXXXX also stated that during the year of abstinence following the end of professional treatment, the
individual should be in some kind of treatment like Alcoholics Anonymous (AA). Hearing Transcript at
85-86.

The subsequent testimony of the individual's therapists, Ms. XXXXX and Ms. XXXXX, indicates basic
agreement with Dr. XXXXX's diagnosis. The testimony of the two therapists makes clear that while some
key elements of Dr. XXXXX's recommended program are currently being addressed by the individual,
others are not. Hearing Transcript at 68-86. Ms. XXXXX and Ms. XXXXX generally concurred in the
recommendations made by Dr. XXXXX concerning the need for the individual to have additional
individual counseling, group therapy, and family counseling, as well as attending a peer support group
such as AA. Ms. XXXXX stated that the educational component of a rehabilitation program, especially
relapse prevention, was covered by the XXXXX program that the individual attended in February and
March 1994. Hearing Transcript at 77. She has been actively involved in group therapy through the
XXXXX's aftercare program (Hearing Transcript at 73), and in November 1994 she joined a XXXXX
women's group dealing with broader topics such as family alcohol and abuse issues. Hearing Transcript at
76. However, since March 1994, she has only had about three one-to-one sessions with a counselor.
Hearing Transcript at 92. She has not engaged in family counseling with her children. She has not attended
AA meetings on a regular basis, and a support group that she was using as an alternative to AA, XXXXX,
was disbanded in 1994. Hearing Transcript at 105. Her therapists agreed that further individual counseling,
family counseling and sponsorship at a local AA meeting would all be useful additions to her
rehabilitation program. Hearing Transcript at 77-79, 84, 98-99, 104-5.

Her therapists also confirmed Dr. XXXXX's conclusion that her substance dependence disorder remains an
active problem. They both reported that she has made progress in dealing honestly with her addiction.
Hearing Transcript at 81, 92. However, they both see usefulness in continued professional treatment, in
addition to the use of a support group such as AA. Accordingly, there is a consensus among the mental
health professionals that the professional portion of the individual's rehabilitation program has not yet
been concluded.

Clearly, at this time it is premature for the individual to invoke her partially completed rehabilitation
program as a mitigating factor to the security concerns raised by her substance dependence disorder. In
addition, by her own admission, she has remained free from any psychoactive substances only since her
most recent alcohol relapse on November 5, 1994. Assuming this to be true, this is a period of about three
months. Under these circumstances, I find that the individual has failed to present sufficient evidence of
rehabilitation or reformation to mitigate the DOE/XXXXX's derogatory information under 10 C.F.R. §§
710.8(h) and (j) regarding her alcohol and drug abuse.

C. The Individual's Honesty and Reliability

As described above, the DOE/XXXXX has brought forth derogatory information with regard to the
individual's illegal drug use and her misrepresentations to the DOE concerning her drug use. This
information raises serious concerns regarding the individual's honesty, reliability, trustworthiness, and her
vulnerability to coercion or exploitation. 10 C.F.R. §§ 710.8(f), (k) and (l). In her Response, the individual
argues that her repeated false statements concerning her use of illegal drugs were based in part on denial,
one of the characteristics of chemical dependency, and on a legitimate fear of reprisal. She asserts that her
false statements to the DOE have been limited solely to the area of her drug abuse, and that she is
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otherwise an honest, reliable, and trustworthy employee. At the Hearing, her counsel presented two of her
supervisors and two of her co-workers who testified that she has always been a hard working and high
achieving DOE employee who has never let her personal problems interfere with her performance on the
job. Under these circumstances, she contends that her rehabilitation efforts mitigate the DOE's concerns in
these areas.

I generally agree that false statements to the DOE limited to the area of drug use can be mitigated by proof
of rehabilitation or reformation. In this instance, however, the individual lied concerning her drug use on
four separate occasions, i.e., her 1991 QSP, her 1994 PSQ, her June 1994 interview with Dr. XXXXX, and
her June 1994 PSI. Even after she tested positive for marijuana in June 1994, she continued to lie
concerning her past use of amphetamines and cocaine. She finally revealed this information to the DOE in
September 1994. This pattern of repeated prevarication places a much higher burden on the individual to
provide proof of effective rehabilitation or reformation. With regard to her reliability and trustworthiness,
she has admitted that she made regular purchases of marijuana and associated with friends who used
marijuana. June 1994 PSI at 40-46. These past activities and associations, sustained over a period of
twenty years, place a similar burden on the individual to prove that she has successfully rehabilitated and
has ceased her associations with persons involved in criminal activity.

As discussed above, the individual has failed to provide convincing evidence that she has achieved
rehabilitation from her substance dependence disorder. Until such a time as her rehabilitation or
reformation is complete, I find that a substantial doubt exists with regard to the individual's ability to
respond truthfully to the DOE concerning her drug and alcohol use, and with regard to her honesty,
judgment, reliability, and trustworthiness for purposes of being entrusted with access authorization.<4>

The individual's unquestioned record of superior performance as a DOE employee does not allay my
concerns in these areas. Eligibility for access authorization involves a determination concerning national
security concerns which are different from standards of employee performance evaluation. The former
must be concerned with an individual's judgment, reliability and trustworthiness twenty-four hours a day,
seven days a week, while the latter focuses on behavior and performance in the workplace. The fact that
the employee has not allowed her problems with alcohol and drugs to affect her on-the-job performance
cannot in itself mitigate the concerns arising from her actions outside the workplace and her pattern of
denial concerning these actions.

Accordingly, I conclude that the individual has failed to mitigate the DOE/XXXXX's concerns regarding
her eligibility for access authorization.

D. The Individual's Request for Alternative Relief

At the Hearing, the individual's counsel asserted that her current efforts at rehabilitation demonstrate her
willingness to meet the DOE's requirements, and that she should be permitted the opportunity to do so. He
suggested that the DOE could take one of the following actions to accomplish this:

(1) stay any action against her "Q" clearance until she has the opportunity to complete her rehabilitation
program and to show abstinence for the required period of time, either for two years from November 1994
or whenever the DOE finds appropriate;

(2) order the DOE/XXXXX to give her the opportunity to participate in the EAPRO program, where she
would be subject to random drug tests that would verify rehabilitation efforts; or

(3) reinstate her "Q" clearance, so that she can take part in a rehabilitation program through applicable
DOE personnel procedures.

Hearing Transcript at 157-8.

While I sympathize with the individual's situation, and support rehabilitation, I will not delay a resolution
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of this matter for the one plus years that in my view would be necessary in order to provide her with an
opportunity to demonstrate rehabilitation or reformation. The Part 710 regulations governing this
proceeding indicate that the Hearing Officer should render an opinion, favorable or unfavorable, on
whether an individual's access authorization should be granted or continued. They further provide that this
opinion shall be issued within 30 calendar days of the receipt of the hearing transcript by the Hearing
Officer, or the closing of the record, whichever is later. 10 C.F.R. §§ 710.27(d), (e). The regulations
clearly contemplate a prompt opinion by the Hearing Officer regarding eligibility for access authorization.
While there are circumstances in which the record of a Part 710 proceeding may be held open following
the hearing, it is clearly inappropriate to extend this proceeding for a year or more in order to document a
finding of rehabilitation or reformation. Accordingly, I must deny this request.

Nor do the regulations authorize Hearing Officers to make decisions with regard to the EAPRO program.
The EAPRO was established in July 1993 as an alternative to the hearing process for selected personnel
security cases involving substance abuse. It is a program designed to permit employees to complete their
effort at rehabilitation or reformation instead of having their case referred for processing under 10 C.F.R.
Part 710 procedures. The determination whether to offer the EAPRO to an employee is made by the Office
of Security Affairs on the basis of its own guidelines, and under current DOE procedures its decision in
the matter is not subject to my review. Employees who accept the EAPRO as an alternative to the hearing
process agree to subject themselves to a closely monitored program of total abstinence from all
psychoactive substances. They also agree to the revocation of their security clearances should they violate
the terms of the program, and to forfeit their right to a hearing under Part 710. The individual's request that
I direct that she be placed in the EAPRO program clearly is beyond my authority and must be denied.

Finally, there is no merit in the individual's assertion that the DOE should reinstate her "Q" clearance, so
that she can take part in a rehabilitation program through applicable DOE personnel procedures. The
DOE's Employee Assistance Program (EAP) offers professional counseling and referral services to deal
with a variety of employee needs and problems, including alcohol and drug related problems. Unlike the
EAPRO, it is not focused on the issue of personnel security, and it is not designed to monitor the
rehabilitation efforts of employees who place their access authorizations at risk by substance abuse
problems. It would be inappropriate for me to risk compromising the DOE's legitimate national security
concerns by reinstating the individual's access authorization so that she may resume her former position at
the DOE and continue her rehabilitative efforts through the EAP.

At the Hearing, the individual's counsel argued that this EAP request was supported by Presidential
Executive Order 12564, 51 Fed. Reg. 32889 (September 15, 1986). That order provides that a federal
agency engaged in a personnel action against an employee who is found to be using illegal drugs must
also refer that individual to an employee assistance program for assessment, counseling or appropriate
treatment or rehabilitation. The individual, as a federal employee, may well have a right to participate in
the EAP. However, Executive Order 12564 does not require the DOE and other agencies to continue
access authorizations to any employee who is willing to participate in an EAP rehabilitation program. See
Section 5(c). Executive Order 12564 clearly recognizes that the issue of employee rights with respect to
eligibility for access authorization is an issue separate and apart from employee rights in general.
Accordingly, I reject the individual's argument.

V. Conclusion

As explained in this Opinion, I find that the DOE/XXXXX properly invoked 10 C.F.R. §§ 710.8(f), (h),
(j), (k) and (l) in suspending the individual's access authorization. In view of these criteria and the record
before me, I cannot find that restoring the individual's access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Accordingly, I
find that the individual's "Q" access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
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of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date:

<1>/ Access authorization means an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. § 710.5(a).

<2>/ The final revised rule was published in the Federal Register on July 8, 1994. 59 Fed. Reg. 35178
(July 8, 1994). The amended regulations, codified as Part 710, Subpart A of Title 10 of the Code of
Federal Regulations, became effective on August 8, 1994.

<3>/ At the conclusion of the hearing, both the individual and the DOE/XXXXX declined the opportunity
to submit a post-hearing brief. Accordingly, at that time I closed the record in this case.

<4>/ The individual's counsel cites Dr. XXXXX's medical conclusion that the individual's Psychoactive
Substance Dependence Disorder affects the individual's judgment, but not her reliability. In this regard, Dr.
XXXXX writes "I do not know of any evidence that the subject is not reliable." XXXXX Report at 16. I
believe that this is a false distinction. For instance, I find that the individual's failure to report her past
drug use made her unreliable with respect to her statements to the DOE on that subject. Absent a showing
of rehabilitation, the individual may continue to be unreliable in reporting her drug use to the DOE.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: November 1, 1994

Case Number: VSO-0008

This Opinion concerns the eligibility of XXXXX ("the respondent") for continued "Q" access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." 1/ The Department of
Energy's XXXXX Field Office (DOE/XXXXX) suspended the respondent's access authorization under the
provisions of Part 710. This opinion considers whether, based on the record of testimony and other
evidence presented in this proceeding, the respondent's access authorization should be restored. As
discussed below, after carefully considering the record in view of the standards set forth in 10 C.F.R.
Part 710, I am of the opinion that the individual in this case does not represent an unacceptable security
risk, and consequently, his "Q" security clearance should be restored.

I. Background

Under Part 710, "[t]he decision as to access authorization is a comprehensive, common-sense judgment,
made after consideration of all the relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Before a Hearing Officer can
recommend granting an individual an access authorization or restoring an individual's suspended access
authorization, he must determine that "it would not endanger the common defense and would be clearly
consistent with the national interest." See 10 C.F.R. § 710.27(a) (emphasis added).

The respondent is a XXXXX DOE contractor at the XXXXX located XXXXX. On September 23, 1994,
DOE/XXXXX issued a Notification Letter to the respondent informing him that information in the
possession of DOE created a substantial doubt concerning his eligibility for a "Q" access authorization.
See 10 C.F.R. § 710.21. The letter specified two areas of derogatory information: abuse of alcohol and a
mental condition that interfered with the respondent's ability to control his temper. 10 C.F.R. § 710.8(h),
(j). On October 11, 1994, the respondent exercised his right under Part 710 to request a hearing in order to
resolve the issue of his eligibility for access authorization. The respondent's request for a hearing was
forwarded by DOE/XXXXX to the Office of Hearings and Appeals on November 1, 1994, and I was
appointed the Hearing Officer in this matter on November 3, 1994.

file:///persecc.htm#vso0008
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A. Alleged Derogatory Information

As indicated above, DOE/XXXXX found two reasons for questioning the respondent's eligibility to retain
his security clearance¾a mental condition that made him unable to control his temper and abuse of
alcohol.

With respect to control of his temper, the respondent had been diagnosed as suffering from Intermittent
Explosive Disorder¾worsened by alcohol (IED). This diagnosis was made by Dr. XXXXX, a board-
certified psychiatrist, pursuant to an examination of the respondent that he conducted on December 14,
1993. See Exh. 14. Dr. XXXXX was of the opinion that so long as he continues to consume alcohol, this
condition is of a nature which may cause a significant defect in judgment or reliability. 1/ He based his
diagnosis upon several factors: (1) a verbal argument with a co-worker which led to receipt of a
reprimand, (2) an altercation in which he assaulted a neighbor and which led to his pleading guilty to
Second Degree Criminal Trespass, a misdemeanor, (3) several incidents of violence directed toward his
wife and children, and (4) several admissions by the respondent that his inability to control his temper has
caused problems for him.

Dr. XXXXX also diagnosed the respondent as an abuser of alcohol. 1/ In making this diagnosis, Dr.
XXXXX relied upon a number of factors, including (1) the respondent's history of alcohol consumption,
(2) his current alcohol consumption, (3) the effect of alcohol upon the respondent's conduct, and (4) his
family history of alcoholism and expressions of concern by family members over the respondent's alcohol
intake.

Dr. XXXXX based his diagnoses upon the criteria set forth in the third revised edition of the Diagnostic
and Statistical Manual of Mental Disorders of the American Psychiatric Association (DSM-III-R).
Subsequent to Dr. XXXXX's evaluation, a fourth edition was issued (DSM-IV). With respect to the issues
at issue in this case, there are no significant differences between the two editions, and my analysis will be
based upon the criteria set forth in DSM-IV.

B. The Hearing

The hearing in this matter was convened in XXXXXXXXXXXXXXXXXXXXX, on
XXXXXXXXXXXXXXXX. The record consists of 26 exhibits. The most significant of these exhibits are:
Personal Security Interview (January 6, 1994) (Exh. 11), Psychiatric Evaluation by Dr. XXXXX
(December 14, 1993) (Exh. 14), Personal Security Interview (June 22, 1993) (Exh. 15), Treatment
Records for Anger Control Therapy, XXXXXXX County Mental Health Dep't (August 5, 1989) and Arrest
& Conviction Records (January 14, 1989) (Exh. 23), and Letter of Reprimand (December 23, 1986) (Exh.
26).

Four witnesses testified at the hearing:

1. The respondent. While he was often excited and animated, I find his testimony to be reliable. He
appeared candid in his statements, and he readily admitted unfavorable facts.

2. The respondent's wife. She appeared nervous, and there is a tendency for family members to testify
favorably. However, nothing in her demeanor or in the evidence she presented indicate that her testimony
was not reliable.

3. XXXXX. He has known the respondent since 1987. He was formerly the respondent's supervisor and
may be his supervisor in the future, but he is not currently his supervisor. He knows the respondent fairly
well and is qualified to give an opinion concerning the respondent's character and conduct at work.

4. XXXXX, M.D. Dr. XXXXX is a board certified psychiatrist who specializes in substance abuse. He has
extensive experience in diagnosing and treating substance abuse, and he has published in this area. He is
qualified to render an opinion on the respondent's use of alcohol. He seemed somewhat defensive when it
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was indicated that he had based his diagnosis upon some incorrect information.

During the course of the hearing, the respondent challenged the validity of Dr. XXXXX's diagnoses. He
argued that the factual assumptions upon which the psychiatrist based his opinion were incorrect,
exaggerated, or misinterpreted. He contended that Dr. XXXXX failed to consider mitigating
circumstances. In addition, he testified that he has significantly curtailed his alcohol intake since his
interview with Dr. XXXXX in December 1993.

II. Factual Analysis

A. Intermittent Explosive Disorder

Dr. XXXXX's diagnosis that the respondent suffers from IED was based upon several incidents. The first
incident occurred at the respondent's place of work on December 16, 1986. A co-worker changed the
respondent's calculations and then forged the respondent's signature to them. The respondent's calculations
were correct and the co-worker's actions could have been an expensive mistake. The respondent was
initially thought to have been responsible for the error and was taunted by another co-worker for having
made a careless mistake. 1/ The respondent explained in the hearing that "it turned into a shouting match
in a hurry. And I was loud, and I was abusive, and people, I suppose, for 50 to 100 feet heard every detail
of it." Tr. at 57. The respondent contended that it is inappropriate to categorize his behavior as explosive.
"No one was ever touched. The limit of my explosive behavior [was] saying rude and loud things." Tr. at
22. The respondent's supervisor subsequently placed a letter of reprimand in the respondent's file stating
"[The respondent] and I have had another discussion today, on the dangers to his career of losing his
temper, and the need for greater self-control. He understands the gravity of this incident and regrets his
words." See Exh. 26 at 2. At the hearing, the respondent described that incident as having "extreme
mitigating circumstances that fell within, I believe, acceptable norms of vocational acceptability
considering the circumstances." Tr. at 15.

The second incident that formed the basis of the IED diagnosis was an altercation in 1989 between the
respondent and a neighbor. The respondent's son, then age 11, and a neighbor's son got into a verbal
argument, and the neighbor came out of the house and pushed the respondent's son to the ground a
number of times. Upon returning home, the respondent saw that his son was upset, and went to confront
the neighbor. When the neighbor opened the door, the respondent pulled him from the house and beat him
for several minutes. "Just as fast as I could hit him. . . . I . . . was just whaling on him until I got tired." Tr.
at 55. The neighbor did not suffer any serious injury. As a result of that altercation, the respondent was
charged with First Degree Criminal Trespass (felony), Harassment (misdemeanor), and Third Degree
Assault (misdemeanor). The respondent pled guilty to Second Degree Criminal Trespass, a misdemeanor.
1/ He said repeatedly he regretted beating his neighbor and has admitted that he instead should have
reported the incident to the police. The respondent further feels that this incident resulted from extreme
provocation and does not lend itself to a diagnosis of IED. Tr. at 54.

Dr. XXXXX also based his conclusion upon acts of violence that the respondent directed toward his wife
and children. There were two principal incidents involving his wife. In one incident, both the respondent
and his wife were seated. The respondent swung around in his chair and struck her leg with his foot while
she was talking on the phone. "It left a terrible bruise. I didn't mean to hit her, because I was swinging
around." Tr. at 60. "And . . . by my own definition, I had been drinking too much." Tr. at 61. His wife
testified that "I was on the phone, and I was sitting at the table . . . . [the respondent] was trying to get my
attention. And I think he thought I was ignoring him. And I was not ignoring him, I was trying to pay
attention to the phone. And he was just going crazy. I mean, it must have been something important. . . .
He kicked me in the leg." Tr. at 80.

In a second incident, the respondent's wife explains "I was sitting on the bed, and we were fighting and
arguing. And he got mad, and, I believe, he was going to slap me, and I turned by head, and he hit me in
the ear." Tr. at 81. In addition, the respondent concedes that there were approximately six incidents in their
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23-year relationship in which he might have had minor unwanted physical contact with his wife. For
example, this occurred when he took her by the shoulders and pushed her into a chair. He testified that
there have been no such incidents for about six years. 1/ The last time the respondent struck one of his
children was also about six years ago. The record indicates that he did not strike his children frequently,
and only for disciplinary purposes.

The respondent's wife does not feel these incidents reflect anything abnormal in their relationship. She
states that a report of an interview with her "made it sound like I was in an abusive situation, and I'm not.
I'm not at all." Tr. at 87. The respondent felt that it was preposterous to describe his relationship with his
wife as abusive. In the hearing, the respondent stated "as factual and regrettable as it is, and as unfortunate
as what I'm about to say sounds, I believe . . . that it falls within the norm of a 23-year-old relationship."
Tr. at 28.

While I do not agree that any marital violence is either acceptable or normal, all of the incidents cited in
the Notification Letter took place more than six years ago. The record indicates that the respondent has
been much less aggressive in recent years. I do not believe that events occurring that long ago are
significant in evaluating the respondent's eligibility for a clearance.

Moreover, it is unclear whether the respondent has ever had IED. According to DSM-IV, the diagnostic
criteria for IED that are relevant in this case are (i) several discrete episodes of loss of control of
aggressive impulses resulting in serious assaultive acts or destruction of property, and (ii) the degree of
aggressiveness expressed during the episodes is grossly out of proportion to any precipitating psychosocial
stressors. The difficulty with these criteria is in determining whether an individual's reaction is
disproportionate to the precipitating cause. Dr. XXXXX noted that this is a judgment call about which
people might differ. He stated that he would not view the respondent's loss of temper to be a problem if he
did not drink alcohol. 1/ Tr. at 205; Exh. 14 at 8.

These criteria require that there be serious assaultive acts or destruction of property. The respondent's fight
with his neighbor meets these criteria. While there was some provocation, the respondent's reaction was
unjustified and clearly out of proportion to that provocation. With respect to the incidents involving his
wife, there is no evidence that the respondent ever intended to inflict any significant injury or that any
serious injury resulted. Nevertheless, yelling at the co-worker (even though there was some provocation)
and striking his wife constitute unacceptable conduct. These incidents, however, do not appear to satisfy
the DSM-IV requirement that they be "serious assaultive acts." There is no evidence that the respondent's
discipline of his children was not unduly harsh and falls within the scope of what many believe is
reasonable. I conclude that the respondent does not meet the definition of IED as set forth in the DSM-IV.
Nonetheless, I note the criteria in DSM-IV are only guidelines to whether an individual has a particular
mental condition and are not determinative on whether an individual should receive a security clearance.
1/ In the present case, given the length of time since the respondent had a serious loss of his temper, I find
no reason to believe that he is currently a security risk based upon lack of ability to control his temper.

B. Alcohol Abuse

Dr. XXXXX's primary concern is with the respondent's alcohol consumption. In common with all types of
substance abuse, alcohol abuse is characterized by "a maladaptive pattern of substance use" which by
repetition leads to significant and repeated "adverse consequences." DSM-IV at 182. In particular, if in
any given twelve month period repeated alcohol use has, either:

(1) led to a failure to "fulfill major role obligations at work, school or home," or

(2) occurred in physically hazardous situations such as driving a car, or

(3) produced legal problems, or

(4) continued even though it has repeatedly caused or worsened "social or interpersonal problems."
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In making his diagnosis of alcohol abuse, Dr. XXXXX relied on the last of these criteria. Tr. at 199. 1/ He
based his diagnosis primarily upon eight factors:

1) the respondent's consumption of approximately 15 ounces of wine per evening (three 5 ounce glasses)
and double that amount two or three times a month, in addition to occasional larger amounts;

2) the respondent's statement that during the last 15 years he has drunk to the level of intoxication "lots
and lots and lots;"

3) That the respondent drank heavily while a Marine stationed in Vietnam between 1965 and 1969;

4) That the respondent has on many occasions lost control over his drinking and has lost track of his
intake;

5) That the respondent "has had multiple affective changes under the influence of alcohol." Dr. XXXXX
supported this with the respondent's statement that he would not have "struck out" at his family ninety-five
percent of the time but for the drinking;

6) That the respondent once tested himself by suspending his drinking. After not suffering withdrawal
symptoms, he continued with his usual pattern of alcohol intake.

7) Worries expressed by the respondent's wife and mother over his alcohol intake;

8) A family history of alcohol problems in that the respondent's father is an alcoholic.

Exh. 14 at 7-8; Tr. at 136-47. Dr. XXXXX testified that these factors had to be viewed as an interrelated
whole. Tr. at 181. No one factor would lead to his diagnosis. Tr. at 147. He also noted that the respondent
had shown inadequate evidence of rehabilitation. Exh. 14 at 8. He therefore recommended that the
respondent abstain totally from alcohol use for at least one year and attend Alcoholics Anonymous and
the DOE Employee Assistance Program. Id.

At the hearing, the respondent sought to rebut the factual bases of Dr. XXXXX's findings. In addition, he
testified that since his December 1993 meeting with Dr. XXXXX, he has substantially curtailed his
drinking. Tr. at 38, 72. He now consumes about one glass of wine per evening on a "terribly, horrible
parceled out little basis," five nights a week for a total of approximately one bottle per week. Tr. at 72,
194; Exh. 11 at 18. The respondent admitted that he did this primarily in response to concerns over his
security clearance being suspended. Tr. at 38, 216-17. The respondent states that he has not sought any
help for his drinking as Dr. XXXXX recommended, since he believes he does not have a drinking
problem. In considering these matters, I will examine each of the factors that Dr. XXXXX relied upon in
reaching his opinion.

Factor 1 The first factor cited by Dr. XXXXX concerns the respondent's alcohol consumption and was not
disputed. From 1978 through late 1993, the respondent consumed an average of 15 ounces of wine each
evening. 1/ He would commence drinking with dinner and would consume the wine over a period of
several hours. Exh. 15 at 44-45; Tr. at 66. Once or twice a month on the weekend he would drink a full
bottle of wine. He would commence drinking at a mid-day dinner and would consume the wine over about
six hours. Tr. at 70-71; Exh. 14 at 4. The respondent's wife routinely joined him in sharing the wine. The
respondent occasionally drinks as many as two bottles in a sitting. The last time this occurred was at wine
tasting on Bastille Day, 1990. As noted above, the respondent has sharply curtailed his alcohol intake since
his interview with Dr. XXXXX in December 1993. He now consumes about one bottle (five glasses) per
week. 1/ The respondent generally does not drink wine or other alcohol during his extended vacations to
the Far East because he believes the wine is of inferior quality. Tr. at 36-37, 66-67.

Factor 2 The respondent strongly disagreed with Dr. XXXXX's statement that he admitted to drinking to
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intoxication "lots and lots and lots." He claims that this statement resulted from a misunderstanding
between him and Dr. XXXXX. Dr. XXXXX testified that his normal practice is to go to great lengths to
establish the patient's definition of intoxication and use that definition throughout the interview. Tr. at 137,
211-12. The respondent agrees that Dr. XXXXX made an inquiry of his view of intoxication, which he
defined as "'[w]hen your judgement is impaired¾where your motor skills are diminished.'" Exh. 14 at 5;
Tr. at 173. However, the respondent contends that Dr. XXXXX then noted that a person's judgment could
become impaired after as little as one or two drinks. Tr. at 173. The respondent testified that he inferred
that Dr. XXXXX wished to define intoxication as having one or two drinks. When asked how often he
became intoxicated, he responded with the number of times that he had had one or two drinks. Since he
had a glass or more of wine nearly every evening, his response was "lots and lots and lots." He testified
that he does not and did not drink to intoxication "lots and lots and lots" under his
impairment/diminishment definition. Indeed, both the respondent and his wife testified that he has only
been intoxicated a handful of times since his discharge from the Marine Corps, most recently at a wine
tasting on Bastille Day, 1990. Tr. at 39, 75.

While no verbatim record of the interview exists, I do not doubt that Dr. XXXXX attempted to ensure that
he and the respondent were using the same definition of intoxication during the interview. However, I also
find the respondent's testimony in this regard to be credible and that there was a misunderstanding on what
was meant by intoxication. Accordingly, I find that the respondent did not admit to drinking to
intoxication numerous times as set forth in Dr. XXXXX's report.

Factor 3 This factor relates to the respondent's service in the Marines from 1965 through 1969. Two of
those years were spent in Vietnam. While there, the respondent "drank every ounce of alcohol I could get
my hands on." Tr. at 176; see also Exh. 15 at 47. He drank to intoxication during this period twice a
month. Exh. 14 at 4. After his discharge from the Marines, the respondent drank virtually nothing until
1973. Id. At that point, he began drinking wine regularly. The amount of his intake slowly increased until
he reached a fairly consistent level of consumption in 1978. Id. This drinking was a quarter-century ago
under extreme conditions not applicable to his present station. Tr. at 176. I agree with Dr. XXXXX,
however, that it may be important for understanding the pattern of the respondent's history with alcohol.

Factor 4 The fourth factor concerns the loss of control over and count of alcohol intake. The respondent
contests Dr. XXXXX's statement that he has on several occasions lost control over and count of his
alcohol intake. Dr. XXXXX based this on the respondent's response to his question during the psychiatric
evaluation, "have there been times when you planned to have just one or two, and you drank significantly
more than you planned to, so that you were surprised by the loss of control over your intake." Tr. at 141.
Dr. XXXXX recorded the respondent's reply as "Yeah, as a matter of fact, when I pour the fourth glass of
wine and [his wife] says 'I haven't had one yet.' I don't feel impaired or anything like that¾I don't recall
having snorted down two." Exh. 14 at 5. Dr. XXXXX explained that this shows both a loss of count and
control of alcohol consumption. Tr. at 142. The respondent puts a much more innocent spin on this
statement. He contends that he is always in control of his drinking, and it merely means that it is the last
glass of wine in the bottle and his wife would like to have it. Tr. at 35-36.

I agree with Dr. XXXXX that this statement implies that the respondent may occasionally be unaware of
how much he has consumed. It is unclear whether this is because he has lost track of his consumption or
whether he was making no effort to keep track of how many glasses he has consumed. There is also no
evidence of how frequently this has occurred. I find no reason to believe that it implies that he has lost
control over his drinking.

Factor 5 The conclusion that multiple social and interpersonal problems resulted from alcohol was based
in part on a misunderstanding between Dr. XXXXX and the respondent. Dr. XXXXX relied upon the
respondent's statement in the psychiatric exam that ninety-five percent of the incidents of his striking his
wife or family would not have occurred had he not been drinking. Exh. 14 at 8. The respondent contends
that Dr. XXXXX misunderstood what he told him. He testified that he meant merely that most of the
family altercations occurred in the evening and that he drank wine nearly every evening. He contends that
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he did not intend to imply that there was a causation between his alcohol consumption and his acts of
aggression. Tr. at 192, 193. 1/ I accept the respondent's explanation of this statement.

Nevertheless, the respondent has admitted that alcohol occasionally takes away his good judgment and
inhibitions. Tr. at 62, 180; Exh. 14 at 5. In addition Dr. XXXXX has testified that excessive consumption
of alcohol can result in increased aggressiveness that could manifest itself even when an individual has not
been drinking. He explained, that even though the respondent had not been drinking when he had the
altercations with his neighbor and co-worker, his pattern of high alcohol consumption could have
contributed to these incidents. He stated that this is why his diagnosis of IED is tied to the respondent's
drinking habits.

On the other hand, the respondent's former supervisor testified to his good record as an employee and that
he has never thought alcohol interfered with the respondent's work. Tr. at 110. Furthermore, the
respondent's wife testified that with the exception of the kicking incident, she feels alcohol played no
significant role in their family life or arguments. Tr. at 95, 96.

I find scant evidence to support Dr. XXXXX's conclusion that the respondent's alcohol consumption has
caused multiple affective changes that have interfered with his life. Neither the respondent nor his wife
believe that alcohol has interfered with their lives, and there is no evidence that alcohol has adversely
affected his conduct at work. While Dr. XXXXX's has asserted that excessive alcohol intake can
contribute to general aggressiveness, whether it has done so in the case of the respondent is highly
speculative. As the respondent has admitted, alcohol has upon some occasions taken away his inhibitions.
However, there is no evidence that this has occurred frequently and, most importantly, there is no evidence
of seriously aggressive behavior during the last six years.

Factor 6 The respondent experimentally went off alcohol for two and one-half weeks and, when he
experienced no cravings, resumed his normal pattern of consumption. The respondent vigorously disputes
the use of this "test" withdrawal of alcohol use as evidence of alcohol abuse. Tr. at 67. Dr. XXXXX
explains that setting up a test that can be passed, in this case a test of alcohol dependence, is symptomatic
of alcohol abuse, because it supports the alcohol abuser's denial of his problem. Exh. 14 at 8; Tr. at 206-
07. The respondent states that he only partook of this experiment out of intellectual curiosity. Tr. at 209.
Dr. XXXXX notes that the curiosity must have had a stimulus, such as the worry that one is indeed
alcoholic. Tr. at 143, 145.

I do not find the respondent's explanation that the test was done solely out of intellectual curiosity to be
convincing. Tr. at 209. He has admitted that he tried abstaining because he wanted to see if he had a
craving for alcohol. 1/ While I agree with Dr. XXXXX that abusers of alcohol might experiment with
abstinence, it is possible that someone who does not abuse alcohol might also try abstinence. The fact that
the respondent has been able to stop drinking for periods of time does not necessarily mean he does not
abuse alcohol.

Factor 7 Dr. XXXXX noted the respondent's wife and mother were concerned about his drinking. This is
relevant since family members are most likely to notice if one has a drinking problem. The respondent
asserts that Dr. XXXXX misunderstood the statements of his wife and his mother as to their concern over
his alcohol consumption. His mother, he explains, is essentially a "teetotaler" because her husband is an
alcoholic. He states that she would object to anything over a de minimis consumption of alcohol. Tr. at 33;
Exh. 11 at 17. I credit the testimony that the respondent's mother would express her concern about any but
the smallest intake of alcohol because of her alcoholic husband. Under these circumstances, I will give no
weight to the fact that his mother complains about his alcohol intake.

As to his wife, there have been some instances where she has pointed out that he has consumed too much
wine. Tr. at 34. I find credible, however, the testimony of the respondent's wife that she is not concerned
about her husband's overall alcohol use. Tr. at 87.

Factor 8 The last factor cited by Dr. XXXXX was the fact that the respondent's father is an alcoholic. This
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is thought to increase the risk of the respondent being alcoholic. However, a recent study challenges the
genetic component of alcoholism and indicates that a family history of alcoholism may not be predictive
of whether an individual will have an alcohol problem. See Washington Post, Health Section, at 5 (March
7, 1995) (citing article by S. Kashubeck, L. Mintz & L. Tracy in J. of Counseling Psychology (January
1995)). While there is no consensus on whether there is a genetic component to alcoholism, the majority
view remains that a family history of alcohol problems increases the likelihood that an individual will also
have problems with alcohol.

III. Evaluation of the Evidence

With respect to control of his temper, the respondent concedes that it may have caused him problems in
the past. Nevertheless, he states, and his wife concurs, that he has mellowed with age and has not had
problems recently. Tr. at 92, 101, 104. This is supported by the record which indicates that there were only
a small number of isolated incidents of excessively aggressive behavior and the last was six years ago. Dr.
XXXXX based his diagnosis upon the assumption that the last incident of violence with the respondent's
wife was in 1991. The diagnosis was closely related to his alcohol consumption, and he has significantly
reduced his consumption since that time. Moreover, Dr. XXXXX does not appear confident of his
diagnosis in this regard. He views the respondent's ability to control his temper to be related to his alcohol
consumption. He testified that "it is possible that [the respondent] do[es] not have that diagnosis" Tr. at
188. In view of the evidence presented in this case, I find an insufficient basis to conclude that the
respondent currently suffers from IED. To the extent that the respondent may have had a problem with his
temper in the past, I find that it is not currently a problem. Such a behavioral change must be considered
in evaluating his fitness for a clearance. 10 C.F.R. § 710.7(c). I therefore find that the alleged inability of
the respondent to control his temper does not constitute a significant defect in his judgment or reliability.

With respect to alcohol abuse, I find that Dr. XXXXX based his conclusion of alcohol abuse, upon a
number of incorrect factual predicates that resulted from misunderstandings and miscommunications. The
incorrect factual assumptions upon which Dr. XXXXX based his diagnosis call serious question whether
that diagnosis was accurate when made.

Factor 1 of Dr. XXXXX's report is the most important and the statement of the respondent's average
consumption as stated in that factor was accurate. However, the respondent does not describe himself as
drinking to intoxication "lots and lots and lots," as Dr. XXXXX assumed in Factor 2. The record indicates
that the last time he drank to what he believes was intoxication was in 1990. Dr. XXXXX's
characterization of the respondent's drinking when he was a Marine is not contested. However, this was
two and one-half decades ago under the extraordinary situation presented by being a soldier under the
stress of wartime conditions. Accordingly, Factor 3 is of little value in assessing the respondent's
condition. While the respondent may have occasionally lost count of how many drinks he has consumed,
there is insufficient evidence to assume that he has lost control over his drinking as set forth in Factor 4.
The respondent has not, as stated in Factor 5, acknowledged that he would not have struck out at family
members had he not been drinking. The respondent, however, has stated that alcohol sometimes loosens
his inhibitions and may have resulted in some problems. Nevertheless, there is no evidence that his alcohol
consumption has caused serious difficulties in recent years. I agree with Dr. XXXXX that the respondent's
testing himself to see if he could stop drinking implies that he thought he might have an alcohol problem.
Factor 6, therefore, should be given moderate weight. Contrary to the assertions in Factor 7, his wife has
no concerns about his overall alcohol consumption, and his mother's concerns are of little relevance, since
she would be concerned about any alcohol consumption. The alcoholism of the respondent's father is
entitled to moderate weight. Finally, the DSM-IV standard for alcohol abuse, which I set out above, calls
for an application of its four criteria to facts occurring within a twelve month period. However, the record
discloses that nearly all of the social or interpersonal problems that the respondent may have experienced
occurred at least six years ago.

It is not necessary for me to determine whether Dr. XXXXX's diagnosis of alcohol abuse was correct
when he rendered it. Subsequent to his interview by Dr. XXXXX, the respondent drastically reduced his
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alcohol intake. Current consumption was highly relevant to his diagnosis. I asked Dr. XXXXX what his
diagnosis would be given the generally changed factual predicates described above. He stated that
"certainly his current pattern is not an abusive one." 1/ Tr. at 202. I agree with that assessment.

IV. Summary & Conclusion

I am to resolve the question of the respondent's eligibility for an access authorization by a
"comprehensive, common-sense judgment, made after consideration of all the relevant evidence," 10
C.F.R. § 710.7(a), employing the factors enumerated in 10 C.F.R. § 710.7(c). 1/ The security concern
involved in cases where an individual may be unable to control his impulses is that it may indicate poor
judgment or may make the individual unreliable. For example, a person might become angry and leave his
office to confront someone without properly securing classified information. Alcohol abuse presents
concerns that an individual may, under the influence of alcohol, say or do something that would
compromise national security. In addition, the fact that an individual abuses any substance calls into
question that individual's judgment.

I find that the evidence in the present record does not add up to alcohol abuse endangering the common
defense and security. As discussed above, much of the derogatory information upon which the Notification
Letter and Dr. XXXXX's diagnosis were based was incorrect. By far the most important fact in reaching
my conclusion is the respondent's drinking pattern over the last 15 months. This is a substantial reduction
in alcohol consumption. 1/ Dr. XXXXX states that this level of intake is not abusive. Even assuming that
his prior pattern were abusive, the respondent has maintained a non-abusive pattern of alcohol
consumption for 15 months. Thus, the nature and seriousness of the condition is significantly diminished.
1/ This qualifies as reformation and is certainly a pertinent behavioral change within the meaning of
section 710.7(c). I also do not find support for the allegation that control of his temper is a problem. The
aggressive acts upon which that diagnosis is based all occurred more than six years ago and there is
evidence that the respondent has "mellowed" over the years. The age and relative lack of severity of most
of these incidents lead me to conclude that they do not indicate that he is now a security risk.

After carefully considering all of the relevant information in the record, including the facts enumerated
above and the section 710.7(c) factors, I have come to the opinion that restoring the respondent's clearance
would not "endanger the common defense and security" and that it "would be clearly consistent with the
national security." 10 C.F.R. § 710.7(a). Therefore, I am of the opinion that the respondent's access
authorization should be restored.

Bryan MacPherson

Hearing Officer

Office of Hearings and Appeals

/ A "Q" access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this opinion as an access authorization, security clearance, or "Q" clearance. / DOE
regulations classify as derogatory information any information that indicates that an individual has "an
illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability. 10 C.F.R. § 710.8(h). / DOE regulations classify as derogatory information that an
individual has "[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse." 10 C.F.R. § 710.8(j). / The Notification Letter incorrectly states that the
verbal argument was with the employee who forged the respondent's signature. The argument was with
another co-worker who taunted him about the incident. / He was sentenced to probation and referred to
anger control therapy at the XXXXXXX County Mental Health Department. It is unclear whether his
sentence required him to attend therapy, but he discontinued attendance after four sessions. He informed



Case No. VSO-0008, 25 DOE ¶ 82,753 (H.O. MacPherson Mar. 27, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0008.HTM[11/29/2012 1:31:52 PM]

the prosecutor that while he agreed that some form of therapy could be helpful to him, he did not believe
the therapy he was receiving was useful. Exh. 15 at 10-12. / Dr. XXXXX based his findings upon the
belief that the last time the respondent had struck or otherwise touched his wife in an unwanted fashion
was around Christmas 1991. This was based upon a report provided to Dr. XXXXX of an interview of the
respondent's wife conducted by a security investigator. The respondent's wife explained that the
interviewer appeared without an appointment and demanded that the interview be conducted immediately,
even though she was busy on a work project. She stated that "I'm very bad at dates. I just felt like I was
being pumped, and words were being put in my mouth. All I could think of was, my God, there are people
[at work] waiting for me to hurry and get back." Tr. at 85. I therefore accept the respondent's testimony
that the last such incident was six years ago. / Dr. XXXXX stated that alcohol can contribute to aggressive
behavior even if a person is not under the influence when he commits an act, since excessive alcohol
consumption could result in a heightened sense of irritability. He emphasized that "[T]he important thing
is to stay off the alcohol, because that is the aggravating situation." Tr. at 154-55. / The fact that an
individual might not meet the criteria for a particular diagnosis does not mean that he does not have a
mental condition that calls into question his eligibility for an access authorization. Similarly, the fact that
an individual might fall within the definition of a particular condition does not necessarily imply that he
should not receive a clearance. The ultimate test is whether in view of all of the relevant factors, the
individual represents an acceptable security risk. For example, there are degrees of alcohol abuse.
Assuming that the respondent were consuming the same level of alcohol that he was when interviewed by
Dr. XXXXX and that he was properly diagnosed as an abuser of alcohol, this would not necessarily
require the conclusion that restoration of his clearance would endanger the national security. Given the
degree to which he was abusing alcohol, it might still be appropriate to determine that his clearance should
be restored. / There are two types of alcohol-related disorders: alcohol dependence and alcohol abuse. Dr.
XXXXX explained that alcohol abuse "is that form of alcoholism which involves a pattern of use that may
interfere with significant life areas without there being physical dependence on the substance." Tr. at 197.
Only alcohol abuse is at issue in this case. Alcohol dependence, which involves physical dependence
where ceasing use of alcohol may lead to withdrawal symptoms, is a much more serious condition. DSM-
IV at 182-83, 196. / A standard bottle of wine contains 750 ml. (25.36 ounces) or approximately five 5
ounce glasses. The respondent consumes wine, almost exclusively. He has a little beer, mainly during the
summer, totaling perhaps six to twelve bottles of beer per year. He drinks almost no hard liquor. Tr. at 37,
75; Exh. 15 at 45. / The effect of a given amount of alcohol on the body depends upon a number of factors
including the amount consumed, the time period over which it was consumed, whether it was consumed
with food, and the body weight of the individual. The respondent weighs about 200 pounds. As this is a
somewhat above average body weight, alcohol would tend to have a lesser impact on him than a person of
average weight. / The respondent states there is only one occurrence of striking his wife one time after
drinking¾when he kicked her to get her attention while she was on the telephone. Tr. at 60-61. This is the
only act that he admits to committing while being intoxicated. Tr. at 193. / The respondent has previously
stated: "I tried to quit, you know, about three years ago because I was afraid that . . . it was affecting my
life." Exh. 11 at 17. See also Exh. 14 at 6 (Individual states abstinence was to determine if he had a
craving for alcohol after two and one-half weeks). I accept the respondent's contention that his abstaining
from alcohol while on trips abroad was because of the low quality of wine that he encountered on his trips,
and that it was not part of any "test." / It is unclear, whether in view of the incorrect factual predicates
upon which he based his initial diagnosis, Dr. XXXXX believes that his diagnosis was correct at the time
he made it. He stated, however, that he could not take his current consumption in a vacuum, and he
believes that the respondent's continued use of alcohol is high risk behavior. Tr. at 201-08. / The text of
section 710.7(c) states that: In resolving a question concerning an individual's eligibility for access
authorization, all DOE officials involved in the decision-making process shall consider: the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the voluntariness of participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. / The respondent has indicated that he will increase his alcohol intake if his clearance is restored,
although not to his previous levels. While some increase may be allowable, returning to previous levels of
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consumption would be somewhat disturbing. I need not decide in the present case whether the respondent
would be entitled to retain his security clearance if he had returned to his prior level of consumption. /
DOE's Adjudicative Guidelines (April 1994) indicate that a mitigating factor for alcohol abuse is
abstinence for a period of 12 months. These are only guidelines, not binding rules to be followed blindly.
While in most cases of alcohol abuse, total abstinence will be necessary, since the individual may be
unable to maintain any moderate level of consumption. However, I believe it is a sufficient showing that
the respondent has been able to maintain a reasonable level of consumption for 12 months. - 18 -
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Review

Date of Filing: November 8, 1994

Case Number: VSO-0011

This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."<1>

I. Background

The individual has been employed by XXXXX (XXXXX), the Department of Energy (DOE) contractor
that operates the XXXXX, in XXXXX, since XXXXX. At that time, the individual also received a "Q"
clearance enabling her to work at the facility. In 1993, the DOE/XXXXX Operations Office
(DOE/XXXXX) Personnel Security Division began a re-investigation into the individual's background. As
part of this re-investigation, the Personnel Security Division conducted a Personnel Security Interview
(PSI) with the individual and initiated a DOE-sponsored mental evaluation of the individual by a board-
certified psychiatrist. Following the issuance of the psychiatrist's evaluation, the Director of the Personnel
Security Division of DOE/XXXXX determined that information uncovered during the investigation was
substantially derogatory and created questions regarding the individual's eligibility for access
authorization. Accordingly, the DOE/XXXXX's Manager suspended the individual's level "Q" access
authorization and obtained authority from the Director of the Office of Safeguards and Security to initiate
an administrative review proceeding.

The administrative review proceeding was commenced by the issuance of a September 9, 1994 letter
which notified the individual that the information possessed by the DOE created a substantial doubt
concerning her continued eligibility for a "Q" access authorization. I will hereinafter refer to this letter as
the Notification Letter. In accordance with 10 C.F.R. § 710.21, the Notification Letter included a
statement of derogatory information possessed by the DOE. Specifically, the Notification Letter included
information described in 10 C.F.R. § 710.8(h). The Notification Letter also informed the individual that
she was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding
her continued eligibility for access authorization.

On September 29, 1994, the individual's attorney filed a request for a hearing with the DOE/XXXXX
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Manager. At that time, the individual's attorney chose not to file a separate written response to the
information that raised the doubt concerning this access authorization. Under the regulations, this type of
request for a hearing is deemed a general denial of all the reported information listed in the Notification
Letter. 10 C.F.R. § 710.21(b)(5). The DOE/XXXXX forwarded the individual's request for a hearing to the
Office of Hearings and Appeals (OHA) of the DOE.

On November 18, 1994, I elected to act as the Hearing Officer in this case with the knowledge of both the
DOE counsel and the individual. In accordance with the regulations at 10 C.F.R. § 710.25 (e) and (g), and
after consulting with both parties, I scheduled a hearing for January 25, 1995. However, shortly before this
scheduled hearing, the DOE counsel requested a change in the hearing date due to an unexpected and
unavoidable scheduling conflict. The parties suggested the hearing be rescheduled for
XXXXXXXXXXXXXXXXX. Since the rescheduled hearing date would occur beyond the regulatory
deadline of ninety days from the date the OHA received the hearing request, an extension of time from the
OHA Director became necessary. See 10 C.F.R. § 710.25(g). I, as Director of the OHA, found that good
cause existed for the proposed extension of time, and I approved an extension of the original hearing date.
The hearing was convened in XXXXX on XXXXXXXXXXXXXXXXX.

At the hearing on XXXXXXXXXXXXXXXXX, at which the individual was represented by an attorney,
the following ten witnesses testified: (1) XXXXX, a DOE Personnel Security Specialist; (2) the individual;
(3) XXXXX, MD, the individual's psychiatrist; (4) XXXXX, MD, the DOE psychiatrist; (5) XXXXX,
president of the employees' union at the XXXXX; (6) XXXXX, a former co-worker; (7) XXXXX, a
former co-worker; (8) XXXXX, the individual's former supervisor; (9) XXXXX, the individual's current
supervisor; and (10) XXXXX, a former co-worker. A list of the documentary evidence submitted in this
proceeding is attached in an Appendix.<2>

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual on September 9, 1994, included a
listing of derogatory information in possession of the DOE that created a substantial doubt as to the
individual's continued eligibility to hold a "Q" clearance. On the basis of that derogatory information,
DOE/XXXXX found that the individual has an illness or mental condition of a nature that in the opinion
of a board-certified psychiatrist, other licensed physician, or a licensed clinical psychologist, causes, or
may cause, a significant defect in her judgment or reliability. See 10 C.F.R. § 710.8 (h). DOE/XXXXX
based its finding upon the following:

(1) On March 29, 1994, XXXXX, a DOE-sponsored psychiatrist evaluated the individual and issued a
psychiatric assessment stating that the individual has a mental condition, diagnosed as "Major Depression,
Recurrent, which causes or may cause a significant defect in her judgment or reliability."

(2) Medical records from the XXXXX show that the individual was admitted there on August 13, 1992
experiencing severe depression and a "positive suicidal ideation."

(3) Medical records from the individual's personal physician, Dr. XXXXX, indicate that the individual was
feeling suicidal on May 1, 1992, and further related that she had not sought psychiatric assistance because
she was "afraid of losing her job."

(4) Medical records from the XXXXX Medical Department listed the following:

a) a treatment record made by Dr. XXXXX on January 13, 1994 indicates that the individual had been
hospitalized for a Major Depressive Disorder from approximately December 7, 1993 until January 12,
1994 during which time she was also treated for "Polysubstance Dependence" at the XXXXX.

b) the individual's attending physician, Dr. XXXXX, diagnosed her on May 12, 1992 as having a Major
Depressive Disorder.
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c) a treatment record entry made by Dr. XXXXX on March 17, 1992 described the individual as tearful
and lethargic. The individual reportedly stated that she had been using prescriptions of Klonopin and
Doxepin.

d) several Certificates of Physician or Licensed Practitioner show that the individual was counseled weekly
by XXXXX, Ph.D., for "psychoneurosis mixed with both passive and aggressive features and paranoia,"
during March and April 1981.

5)Medical records from the XXXXX contain a psychosocial assessment dated August 28, 1992 while the
individual was voluntarily undergoing in-residence treatment for Major Depressive Disorder, in which it is
reported that the individual acknowledged having contemplated suicide with a loaded firearm on two prior
occasions.

III. Findings of Fact

Based upon my consideration of all the evidence in the record in this proceeding, including oral testimony
transcribed at the XXXXXXXXXXXXXXXX Personnel Security Hearing (hereinafter Tr.), and all of the
documents filed with me by the parties, I make the following findings of fact.

The individual first sought treatment for depression following her divorce from her second husband in
1973. Tr. at 252. Since that time, she has sought treatment for depression periodically under the care of
several psychologists and physicians, including psychiatrists. This treatment has included counseling and
drug therapy, including the use of antidepressant and anti-anxiety medications. See Tr. at 57, 59, 257. In
May 1992, the individual began seeing XXXXX, MD, a psychiatrist, at the recommendation of her family
physician, XXXXX, MD. Dr. XXXXX prescribed Lobutrin, an antidepressant medication. In early August
1992, the individual complained to Dr. XXXXX of her sensation that bugs were crawling all over her.
DOE Exhibit U. Following a consultation with Dr. XXXXX, the individual voluntarily admitted herself
into XXXXX, the psychiatric ward of XXXXX. The individual left XXXXX in September 1992 and
stopped seeing Dr. XXXXX shortly thereafter. Tr. at 257-259; DOE Exhibits AB, AC.

On December 7, 1993, XXXXX, a Personnel Security Analyst, conducted the previously mentioned
Personnel Security Interview with the individual. At this interview, Mr. XXXXX questioned the individual
in detail about her mental condition and related treatment. DOE Exhibit E. After the interview, the
individual became despondent about her future employment at XXXXX and attempted suicide that
evening by means of a drug overdose. She was taken to XXXXX for recovery. DOE Exhibit AF; Tr. at 69.
On December 12, 1993, the individual was transferred to XXXXX, a drug rehabilitation unit, operated by
XXXXX, in XXXXXXXXXXXX. DOE Exhibit AE; Tr. at 247. While there, the individual came under
the care of Dr. XXXXX. See Individual's Exhibit 1. On January 12, 1994, the individual was released from
XXXXX. DOE Exhibit AE. Following the issuance of the DOE psychiatrist's evaluation of the individual
in March 1994, the individual's level "Q" access authorization was suspended on July 27, 1994, pending
this administrative hearing.

Finally, in August 1994, the individual was again hospitalized for psychiatric treatment. This hospital visit
lasted for approximately 10 days. Tr. at 263. In November 1994, Dr. XXXXX, whom the individual had
been in therapy with since January 1994, died unexpectedly. As a result of Dr. XXXXX death, the
individual began therapy with XXXXX, MD, which continues up to the present. Tr. at 55.

IV. Analysis

It is undisputed that the individual suffers from recurrent major depressive disorder. Because of this fact,
the DOE/XXXXX Personnel Security Division has raised questions regarding the individual's judgment
and reliability. However as the Part 710 regulations dictate, once an individual's mental condition is
questioned, the Hearing Officer must undertake a careful review of all of the surrounding facts and
circumstances. In fact, the applicable DOE regulations require the Hearing Officer to make a "common-
sense judgment . . . after consideration of all the relevant information." 10 C.F.R. § 710.7(a). Without this
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careful review, this process would be transformed into a simple matter of obtaining a medical diagnosis
which calls into question the individual's judgment or reliability. Thus, pursuant to the regulations, I must
consider all information that is "favorable or unfavorable" to the individual and ultimately bearing on
"whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Specifically, the regulations
compel me to consider the nature, extent, and seriousness of the individual's mental condition; the
circumstances surrounding her mental condition; the frequency and recency of her depressive episodes; her
potential for being susceptible to pressure, coercion, exploitation, or duress; the likelihood of continuation
or recurrence of her depressive episodes; and any other relevant and material factors. 10 C.F.R. § 710.7(c).
It is the totality of these facts and circumstances that will shed light on whether the individual could fail to
perform her security responsibilities adequately. Although it is impossible to predict with absolute
certainty an individual's future behavior, as the Hearing Officer, I am directed to make a predictive
assessment. Thus, it is incumbent upon the individual to demonstrate to me that her medical condition will
not compromise national security concerns. After careful consideration of all of these factors, I find that
restoration of the individual's access authorization will not endanger the common defense and security and
is clearly consistent with the national interest.

A. The Information Cited As Creating a Substantial Doubt Regarding the Individual's Eligibility for
Access Authorization

The DOE/XXXXX contends that, pursuant to 10 C.F.R. § 710.8(h), the individual has an illness or mental
condition of a nature which in the opinion of a board-certified psychiatrist causes, or may cause, a
significant defect in her judgment or reliability. Specifically, Dr. XXXXX, the board-certified psychiatrist
who conducted the individual's March 29, 1994 psychiatric evaluation for the DOE, diagnosed the
individual as having recurrent major depression. Tr. at 122; DOE Exhibits H and K. Furthermore, Dr.
XXXXX testified that an episode of major depression is accompanied by several symptoms which can
cause defects in judgment or reliability. These symptoms include a depressed mood, distortions in the way
a person thinks about herself, lack of energy, and an inability to concentrate. Tr. at 122. The
DOE/XXXXX argues that the 50 percent or higher likelihood that the individual will experience additional
depressive episodes and the attendant symptoms will make it very difficult for her to fulfill her security
obligations, and thus her clearance should not be restored. Tr. at 133.<3>

B. The Individual's Mental Condition

The individual states that she has had four episodes of major depression which coincide with traumatic
events in her personal life. Following the last of these episodes, the individual confirms that she was so
distraught after her personnel security interview about the prospect of losing her job, that she attempted
suicide. Tr. at 252-264.<4> The significance of these events and the likelihood that the individual will
experience a significant defect in judgment or reliability are issues that the regulations dictate must be
analyzed and addressed by mental health professionals. To that end, Dr. XXXXX, a board-certified
psychiatrist, performed the DOE's psychiatric assessment of the individual. In an April 1, 1994 written
evaluation, based on a one-hour March 29 interview and a review of the individual's medical and
personnel records, Dr. XXXX reported on the individual's family history, complete psychiatric history
(including all of her depressive episodes and suicide attempt), past medical history, his interview, and
finally his diagnostic impression. Dr. XXXXX favorable evaluation states:

[The individual] . . . seems honest, even about issues that might put her in a bad light, and she seems loyal
to her company and to the country. . . . At the presnt [sic] time, I do not see more than minimal signs of
depressive illness and feel that she is in remission from her depression and that there is no significant
defect in her judgment or reliability. . . . I see no reason to think that she has defective judgment or that
she is not reliable and I feel that she is totally loyal to her company and to the country.

DOE Exhibit H at 4.
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However, Dr. XXXXX favorable evaluation did not end the review of the individual's access
authorization. On April 19, 1994, less than three weeks later, the Personnel Security Analyst who handled
the individual's security review, XXXXX, contacted Dr. XXXXX Assistant, XXXXX, "in an effort to
clarify the psychiatric evaluation." DOE Exhibit I. In the "MEMO TO THE FILE" documenting his
conversation with Ms. XXXXX, Mr. XXXXX wrote:

The emphasis on the "may cause" aspect of criteria . . . [§ 710.8(h)] was stressed. . . . This topic was
further expanded by discussing Dr. XXXXX [sic] comments about the Subject's suicide attempt in 12/93 . .
. I explained that a reasonable person would not normally become suicidal after interacting with
representatives of the DOE Personnel Security Program. Accordingly, we would like to have Dr. XXXXX
review his evaluation with attention being given to the CFR criteria, and the Subejct's [sic] judgement or
reliability. I emphasized that I was not asking the Doctor to change his diagnosis, rather that he re-
evaluate his diagnosis and prognosis.

DOE Exhibit I.

Ten days later, Mr. XXXXX reached Dr. XXXXX by telephone to discuss the April 1, 1994 psychiatric
evaluation. In that conversation, Mr. XXXXX brought to Dr. XXXXX attention several allegations
regarding the individual's behavior and Dr. XXXXX complied with Mr. XXXXX request to "re-evaluate"
the individual. This conversation is documented in DOE Exhibit K, entitled, "SYNOPSIS OF A
CONVERSATION WITH DR. XXXXX ON APRIL 29, 1994 AT XXXXX." Dr. XXXXX stated during
his testimony at the hearing that Mr. XXXXX wrote this "SYNOPSIS" and sent it to Dr. XXXXX for his
concurrence and signature. After reviewing the "SYNOPSIS," Dr. XXXXX signed and dated the document
and mailed it back to Mr. Jackson. Tr. at 118. The "SYNOPSIS" is reproduced below:

During our conversation the following items and potential result were discussed:

[The individual] . . . has not reported mental health counseling and several suicide attempts to the
Department of Energy (DOE), despite being specifically queried about these events in a Personnel
Security Interview (PSI) in December 1993.

[The individual] . . . has specifically requested that several mental health care providers not inform her
employer or the DOE about her condition, or the events which have occurred as a result of her condition
(i.e. suicide attempts).

[The individual's]. . . diagnosed Axis I condition of Major Depression, Recurrent, has a fifty percent
likelihood of returning, and causing a significant defect in her judgement or reliability.

The information contained in [the individual's] . . . personnel security file, coupled with your evaluation,
indicates that she has, or has had, a significant defect in her judgement or reliability.

[The individual]. . . has been making beneficial progress in the treatment of her diagnosed condition.
Accordingly, recontacting [the individual]. . . for clarifying information (i.e. a PSI) would not cause her to
respond in a self destructive, or otherwise negative manner.

DOE Exhibit K.

At the hearing, Dr. XXXXX was asked to explain the apparent contradiction between his April 1, 1994
diagnosis and his April 29, 1994 diagnosis. Dr. XXXXX did not disavow his first evaluation where he
stated that he felt "that there is no defect in her judgment or reliability." DOE Exhibit H at 4. Instead, he
explained that the latter diagnosis "was sort of an addendum to what I said before." Tr. at 132. He stated
that "[t]he first opinion indicates that at the slice of time when I saw her in the interview . . . I did not pick
up any . . . evidence . . . that there was a defect in judgment . . ." Tr. at 164. Dr. XXXXX explained that in
reaching his April 29, 1994 diagnosis, he did not meet the individual again, but was responding to a
different question, not posed to him when he wrote his first evaluation. His second diagnosis, he said, was
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an answer to the Personnel Security Analyst's hypothetical question, "if this is a person in a major
depressive episode, is there likely to be a deficiency in her function, and the answer to that is yes." Tr. at
164. On balance I find Dr. XXXXX explanation for his "amended" diagnosis to be confusing,
contradictory, and ultimately unconvincing. Fortunately, I am also able to consider the opinion of the
individual's current psychiatrist, Dr. XXXXX.<5>

Dr. XXXXX assessment of the individual is based on his approximately twelve visits with the individual,
her prior medical records and additionally, Dr. XXXXX records. At the hearing, Dr. XXXXX testified to
several important facts. First, he stated that the individual's type of depression, recurrent major depression
without any symptoms of temporary psychotic states, does not affect memory, the ability to calculate, or
rationality, and that her condition characteristically does not cause a defect in judgment. Tr. at 60, 85.<6>
While Dr. XXXXX acknowledged that "there would be some areas of judgment that could be impaired," it
is his opinion that the areas where the individual's judgment might become impaired would not increase
the likelihood of her being a security risk. Tr. at 85. In fact, Dr. XXXXX stated that if the individual were
to experience another depressive episode, her condition would result in her exacting greater care and
having greater concern regarding judgments and decisions. Tr. at 61, 85. If anything, Dr. XXXXX
contends that the individual would tend to doubt herself, question herself, and be very careful to make sure
that any decision she made was a correct decision. Tr. at 61. Moreover, Dr. XXXXX believes the
individual to be a "very concerned, conscientious, diligent person who is always extremely careful." Tr. at
63. <7>

I find Dr. XXXXX testimony in this case more convincing than Dr. XXXXX testimony for two reasons.
First, Dr. XXXXX diagnosis is not based on a hypothetical question posed in only general terms by a
security analyst, but is based on repeated visits, a significantly longer clinical evaluation of the individual
and actual consideration directed to her specific personality traits. As mentioned above, as of the date of
the hearing, Dr. XXXXX had twelve therapy sessions with the individual versus Dr. XXXXX one-hour,
one-time interview with the individual. There is no doubt in my mind that Dr. XXXXX has had a better
opportunity to observe and evaluate the individual and her condition. Dr. XXXXX also provided details of
the individual's specific personality traits, which are significant because Dr. XXXXX admitted that his
diagnosis was a general diagnosis that applies to any individual with recurrent major depression.<8>
Second, although Dr. XXXXX has provided an explanation for his "amended" diagnosis, the fact remains
that he was prompted to "re-evaluate" the individual at the urging of the Personnel Security Analyst
handling the case who also put into writing for his signature an "amended" diagnosis. Although I
acknowledge the right of a doctor to change his diagnosis under the proper circumstances, e.g. new facts
come to light or mistaken assumptions underlie an earlier diagnosis, these circumstances are not present
here. I question the reasons why Dr. XXXXX would sign a document, written by a non-medical person,
who clearly was dissatisfied with the original psychiatric evaluation. By all appearances, I can only
conclude that the Personnel Security Analyst influenced Dr. XXXXX to alter his original diagnosis. For
these reasons, I find that Dr. XXXXX testimony has predictive value regarding Ms. XXXXX behavior
while Dr. XXXXX testimony does not.

C. Other Possible Security Concerns

It is undisputed that the individual has been prescribed several medications through the years to treat her
depression. In fact, the record indicates that Dr. XXXXX, the physician at XXXXX in XXXXX who
treated the individual following her suicide attempt, ventured a diagnosis of "polysubstance dependence."
However, this diagnosis is inconsistent with another diagnosis in the record. For example, Dr. XXXXX,
who began to treat the individual in January 1994, wrote in a September 1, 1994 letter to Mr. XXXXX
regarding Dr. XXXXX diagnosis:

It was my assessment at that time [January 1994] that she was not suffering from an addictive disorder but
from a Depressive State.

Individual's Exhibit 1.
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Taking into account this diagnostic uncertainty, I cannot conclude that the individual suffered from
"polysubstance dependence" in December 1993. While the individual's use of medications and their effect
on her judgment and reliability provide cause for concern, Dr. XXXXX testified that the individual's
current medication is not addictive and will not affect a person's normal judgment or cause a person to
lack cognitive reasoning. Tr. at 59, 67, 93. This testimony has not been refuted and was convincing to me.
There is also no additional evidence in the individual's medical history to show that at any other time she
suffered from "polysubstance dependence."<9> For these reasons, I reject the allegation that the individual
may have suffered or suffers from a dependency problem.

Finally, the April 29, 1994 "SYNOPSIS" of the conversation between Dr. XXXXX and Mr .XXXXX at
DOE Exhibit K raises two additional concerns, not included in DOE/XXXXX's notification letter to the
individual.<10> These concerns regard the individual's alleged failure to report mental health counseling
and several suicide attempts to the DOE. I have reviewed the transcript of the December 1993 Personnel
Security Interview and there is no doubt that the individual disclosed to Mr. XXXXX the two times that
she sought counseling and her August 1992 psychiatric visit. Exhibit E at 21-23, 70-72. Furthermore, in
her response to an April 22, 1988 "Personnel Security Questionnaire," the individual described her
psychologist visits in an answer to question twelve, regarding medical treatment for a mental disorder.
Individual's Exhibit 10 at 33. Thus the allegation that the individual failed to report counseling is
unsubstantiated.

Moreover, contrary to the "SYNOPSIS," there is no evidence in the individual's voluminous medical
records to indicate that she attempted suicide more than once. Although there is nothing in the record to
indicate whether or not the individual immediately notified XXXXX management or the DOE of her
suicide attempt, there is no evidence of concealment.<11> There is no doubt that she reported it to Dr.
XXXXX in her March 29, 1994 interview. Exhibit H at 2; Tr. at 142, 273-274. Given the individual's
history of openness to her employer regarding her condition, I have no reason to believe that the individual
failed to tell XXXXX management or the DOE about her suicide attempt. Furthermore, I must also
consider the fact that these two allegations in the "SYNOPSIS" are uncorroborated and, in some cases,
contrary to verifiable facts in the record. For these reasons, I do not believe them and accord them no
weight whatsoever.

D. Additional Factors

At the hearing and from the record I learned several important and enlightening facts about the individual's
personality and work performance which bear mentioning. First, the individual's current and former
supervisors and her peers at XXXXX have consistently viewed her as a "conscientious," "top notch,"
"good" employee who is "particularly thorough," "diligent," and a "perfectionist" when it comes to
security matters. Tr. at 191-192, 206-207, 213-214, 225, 232, 243-245. Individual's Exhibit 10 at 38, 40.
Although all were aware of the individual's mental condition, the witnesses did not mention that it had
ever affected her job performance. Furthermore, the administrative record indicates that in more than
XXXXX years at XXXXX, the individual has not had any security infractions. Tr. at 219-220, 271.
Moreover, interviews in the individual's personnel security file confirm that her co-workers and
supervisors have repeatedly recommended her for a "position of trust involving the national interest."
Individual's Exhibit 10 at 38, 40, 41, 42, 44, 45. The individual's personnel security file also contains
documentation of credit checks and interviews with people who know the individual which indicate that
she is financially responsible and lives within her means. Individual's Exhibit 10. Finally, six former co-
workers or former supervisors who testified at the individual's hearing, all with knowledge of her
depression illness, indicated that they do not believe the individual is a security risk to her country. Tr. at
192, 207, 214, 225, 233, 243-244.

The record also indicates that the individual has not only been very forthright with her employer regarding
her mental condition, but that she has also never hesitated to seek professional help when she has needed
it. In essence, the administrative record demonstrates that the individual has done everything that the
regulations and her employer have required or wanted her to do. The individual has broken no law.
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Instead, she has recognized a personal problem, sought competent help for it, received treatment, reported
her condition, and continued at all times to perform her job well.<12> Her efforts at rehabilitation should
be commended, not condemned.<13>

V. Conclusion

While the individual's depressive episodes and her attempted suicide have caused serious questions to be
raised concerning the risk that she might compromise national security, I find that her type of depression,
her psychiatric profile, her work record, her openness, and her efforts at rehabilitation all indicate that
restoring her access authorization will not endanger the common defense and security and would be clearly
consistent with the national interest. Specifically, should she experience a recurrence of depression, I am
convinced that it will not affect her judgment or reliability and there is no indication from her work record
that it ever has. In fact her psychiatric profile indicates that the individual might actually show less
potential to be pressured, coerced, or exploited while under duress. Tr. at 61, 85. For these reasons, I find
that the individual's access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
reviewing official to focus. This statement must be filed within 15 calendar days

after the party files its request for review. The party seeking review must serve a copy of its statement on
the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

George B. Breznay

Hearing Officer

Office of Hearings and Appeals

<1>/ A level "Q" access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>/ I conducted a prehearing tele-conference with the parties on January 11, 1995. At that time, the
parties agreed that all of the documentary material they had exchanged would be stipulated into evidence.

<3>/ Recurrent major depression once-diagnosed after a single episode has a 50 percent chance of
recurrence. In cases involving individuals who have had more than two episodes, the likelihood of the
individual experiencing additional episodes increases to around 80 or 90 percent. Tr. at 121. See also,
American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders Fourth Edition,
341-342 (1994).

The question of whether the individual was at one time polysubstance dependent has also been raised with
regard to its effect on her judgment and reliability. Specifically, allegation 4A in the Notification Letter
Attachment, "Information Creating a Substantial Doubt Regarding Eligibility For Access Authorization"
referred to a January 13, 1994 medical record entry from a Dr. XXXXX which states that the individual
was treated for polysubstance dependence. DOE Exhibit A. The DOE/XXXXX has also raised questions,
through the submission of its Exhibits, that the individual may have failed to report all of the facts
regarding her mental condition to the DOE. Although these charges were not

specifically alleged in the official notification to the individual, I will address them because they are
relevant to the individual's judgment and reliability.
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<4>/ The individual has been hospitalized on three occasions. The first hospitalization occurred in August
1992 after the individual suffered from what she and a few of her doctors believe was a toxic reaction to a
combination of several medications prescribed by her psychiatrist. These medications produced
hallucinations. Tr. at 258. Her second hospitalization occurred in December 1993 after the attempted
suicide. Her third hospitalization occurred in August 1994 after she experienced a reactivation of
depression and another mild toxic reaction to one of her medications.

<5>/ Dr. XXXXX is a XXXXX citizen. Although Dr. XXXXX is not board-certified in psychiatry in the
United States, the American Board of Psychiatry and Neurology accepts his XXXXX psychiatric
certifications as equivalent to board certification in the United States. Tr. at 51. Individual's Exhibit 9.

As of the date of the hearing, Dr. XXXXX had treated the individual approximately twelve times since
November 1994. The individual had been treated by Dr. XXXXX clinic partner, Dr. XXXXX, from
January 1994 until Dr. XXXXX passed away in November 1994. Tr. at 57.

<6>/ Dr. XXXXX testified that there are unusual cases where episodes of major depression are
accompanied by psychotic features, including hallucinations. However, Dr. XXXXX testified, the
individual has not suffered from this unusual form. Tr. at 85-86. See also infra note 9 at p. 10.

<7>/ Dr. XXXXX also stated that after reviewing the individual's medical records, he believes that his
diagnosis of the individual's mental condition is identical to both Dr. XXXXX

diagnosis and Dr. XXXXX diagnosis. Tr. at 64.

<8>/ Dr. XXXXX also acknowledged that in any case where someone suffers from depression, the effect
on the individual's mental function depends on the depth of the depression and other personality factors,
such as the ability to handle stress. Tr. at 133. I find that this statement lends more credibility to Dr.
XXXXX clinical diagnosis and diminishes Dr. XXXXX hypothetical diagnosis.

<9>/ The individual and several of her doctors state that she may have suffered from an "allergic reaction"
to several prescribed medications in August 1992. Tr. at 69, 97-98, 258; see also, Individual's Exhibit 4
(Dr. XXXXX speculated that her hallucinations might require a change in medication). This alleged
"allergic reaction" resulted in confusion, a rash, and hallucinations that bugs were all over her body. Tr. at
67-68, Individual's Exhibit 4. There is no contrary evidence to suggest that the individual's hallucinations,
rash and confusion were due to anything but her prescribed medication. Accordingly, I must accept this
explanation for her hallucinations.

<10>/ Since the individual was not formally notified of these allegations pursuant to 10 C.F.R. §
710.21(b)(2), and DOE/XXXXX did not address these issues at the hearing, I will review them not as an
independent reason to deny a security clearance, but only to determine whether or not they provide any
support for other allegations.

<11>/ One witness alleged that the individual's managers at XXXXX were aware of the individual's
suicide attempt, but did not immediately report it to the DOE. Tr. at 193-194.

<12>/ In fact, both of the psychiatric experts who testified at the hearing have confirmed that the
individual is "well-informed" and has "considerable insight" into the nature of her condition. Tr. at 71;
Exhibit H at 3.

<13>/ Dr. XXXXX testified at the hearing that, statistically speaking, three to five percent of XXXXX
workers currently suffer from recurrent major depression. Tr. at 73-74. Moreover, the fourth edition of the
Diagnostic and Statistical Manual of Mental Disorders supports this estimate. The Manual states, "[t]he
point prevalence of Major Depressive Disorder in adults in community samples has varied from 5% to 9%
for women and from 2% to 3% for men." American Psychiatric Association, Diagnostic and Statistical
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Manual of Mental Disorders Fourth Edition, 341 (1994). Furthermore, the manual indicates that these
prevalence rates appear to be unrelated to ethnicity, education, income, or marital status. Id. Although not
a consideration in my findings, I feel that to permanently revoke the individual's clearance would
discourage others who may be suffering from a similar condition from seeking help and from reporting
their condition to the DOE.
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Case No. VSO-0012, 25 DOE ¶ 82,754 (H. O. Gray
Apr. 4, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: November 22, 1994

Case Number: VSO-0012

This Opinion considers the eligibility XXXXX ("the Respondent") to have his level "Q" access
authorization and Personnel Security Assurance Program (PSAP) access authorization restored. The
regulations governing the Respondent's eligibility are set forth at 10 C.F.R. Part 710, "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." As
explained below, it is my opinion that the Respondent's level "Q" and PSAP access authorization should
be restored.

STATEMENT OF THE CASE

On October 11, 1994, the Office of Safeguards and Security (OSS) of the Department of Energy's (DOE)
XXXXX Operations Office (the Operations Office) issued a Notification Letter to the Respondent. The
Notification Letter charged that the Respondent had engaged in conduct subject to 10 C.F.R. § 710.8(k)
(Criterion K) and 10 C.F.R. § 710.8(l) (Criterion L).

Criterion K concerns the use of a drug or other substance listed in the Schedule of Controlled Substances
(Section 202 of the Controlled Substances Act of 1970). Criterion L concerns unusual conduct or
circumstances that "tend to show [the Respondent] is not honest, reliable, or trustworthy, or that furnishes
a reason to believe that he may be subject to pressure or duress that may cause him to act contrary to the
best interests of national security." The regulations give several examples of such behavior. The example
cited in the Notification Letter is "violation of any commitment or promise upon which DOE has
previously relied to favorably resolve an issue of access authorization eligibility."

The Notification Letter explained that the Respondent's conduct caused the OSS to have substantial doubts
about his continued

eligibility for access authorization. Because of these doubts, the OSS informed the Respondent that his
access authorization was suspended, pending administrative review under 10 C.F.R. Part 710.

In his response dated November 12, 1994, the Respondent requested a hearing to answer the charges in the
Notification Letter. The Office of Hearings and Appeals received the case on November 22, 1994, and a

file:///persecc.htm#vso0012
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hearing was held before the undersigned hearing officer on XXXXXXXXXXXXXXXXX. The
Respondent and six other witnesses, three presented by the DOE and three by the Respondent, testified at
the hearing. The Office of Hearings and Appeals received the transcript of the hearing on March 10, 1995.

FINDINGS OF FACT

There are no material disputes about the facts in this case. The Respondent has admitted to the factual
allegations made in the Notification Letter.

The Respondent has worked as an XXXXX with a contractor at the Operations Office since June 1992. In
October 1992, the Respondent was granted a level "Q" access authorization. Although the Respondent did
not have access to classified information or materials, he did regularly work in secured areas.

In March 1994, the Respondent was placed in the PSAP.<1>The PSAP provides for continual evaluation
of persons who work in highly sensitive positions. At least once a year, each person in the PSAP must
undergo a supervisory review, a medical assessment, a management evaluation, and a security
determination. The medical assessment includes a comprehensive medical examination, an examination
for excessive use of alcohol, and possibly a psychological or psychiatric evaluation. The regulations
governing the PSAP provide that the standards for eligibility and procedures for administrative review are
the same as those for a level "Q" access authorization. 10 C.F.R. §§ 710.56(c), 710.60(f).

The Respondent was placed in the PSAP because he frequently worked in areas where special nuclear
materials were stored. When the Respondent entered the PSAP, he signed a document entitled
"Acknowledgment and Agreement to Participate in the Personnel Security Assurance Program." The
document states that:

I, [the Respondent], acknowledge that I am seeking to occupy or retain a PSAP position.

I recognize that the Department of Energy (DOE) has the highest of national security and public health
and safety interests in assuring that individuals occupying PSAP positions meet the highest standards of
human reliability.

I acknowledge that I have been advised of the requirements for occupying or continuing to occupy, a
PSAP position. I have also been advised of my responsibilities under the program. The PSAP components,
including supervisory review, medical assessment, examination for the use of alcohol habitually to excess,
psychological examination, testing for the use of illegal drugs and alcohol abuse, management
recommendation, and the DOE security review and clearance determination, have been fully explained to
me.

I hereby consent and agree to submit to all components under the PSAP and further consent and agree to
cooperate fully with [the contractor] and/or the DOE in the assessment of my eligibility or access to a
PSAP position.

In January 1994, the Respondent took a drug test for entry into the PSAP; the results were negative. He
also attended a course entitled "PSAP for Employees." In the course, the Respondent learned that
employees in the PSAP were subject to periodic drug tests. If a test showed that an employee had used an
illicit drug, he would be removed from the PSAP position and his PSAP certification would be
revoked.<2>Since the Respondent signed the PSAP form, and attended the PSAP course, he was aware
that employees in the PSAP were required to abstain from illicit drug use. Thus, while the Respondent
remained in the PSAP, he was under an implied commitment to be drug-free. He did not make, however,
an explicit commitment to abstain from drugs.

On May 31, 1994, the Respondent returned to work from the Memorial Day holiday. He knew four or five
days in advance that he was scheduled for a routine annual medical examination, including a drug test, on
that day. The results of the drug test showed that the Respondent had recently used a cannabinoid (i.e.,
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one of the chemical constituents of marijuana or cannabis).

Because of the positive drug test, security personnel at the Operations Office interviewed the Respondent
about his involvement with drugs. The Respondent told the security personnel that his drug use originated
with a visit he received from a group of three friends.<3>The members of the group, who had been away
at college, invited the Respondent on a fishing trip at a nearby lake on the Sunday before Memorial Day.
While at the lake, one member of the group produced some marijuana cigarettes. The whole group,
including the Respondent, shared five or six marijuana cigarettes.

The Respondent admitted that he was not pressured by the group to smoke the marijuana, but tried it out of
curiosity. He was aware that he had the option of postponing his annual physical, but apparently knew so
little about the effects of marijuana that he did not think his usage would be revealed on a drug test.

After learning of the Respondent's use of marijuana, his employer set up a drug rehabilitation program for
him. The program consisted of ninety Alcoholics Anonymous meetings in ninety days, five sessions with a
therapist specializing in treating substance abuse, random drug and alcohol testing, and total abstinence
from alcohol and mood-altering drugs. The Respondent completed all the requirements of the program. He
was discharged from the program by the therapist in January 1995.

The Respondent was removed from the PSAP in June 1994, and his level "Q" access authorization was
suspended in October 1994. The review of the Respondent's eligibility by the security staff at the
Operations Office was thus completed before the Respondent finished his rehabilitation program. As a
result, the security staff did not consider the Respondent's rehabilitation in reaching the decision to
suspend his access authorization.

With respect to Criterion K, the DOE's security concerns arise solely from the marijuana incident. The
DOE's security specialist explained the rationale behind the concerns:

An individual involved with illegal drugs becomes susceptible to bribes through the revelation of their
drug use or habit, they have to come in contact with the criminal element in order to obtain or purchase
the illegal drugs. The individual by their illegal behavior has shown a propensity to disobey the law and
place their judgment above the requirements of the law and the DOE security regulations and
requirements which serve to protect national security.<4>

With respect to Criterion L, the DOE's security concerns derive from the fact that the Respondent held a
PSAP access authorization. The security specialist explained that:

The Department of Energy's personnel security program is built on trust.... Also, an individual that's
participating in the PSAP program ... [is] put under more scrutiny ... than the individual with the regular Q
clearance in that there are requirements that have to be made ... to participate in this program. And that
requirement is to remain drug free, not to become involved in any type of illegal substance. And they have
to sign an acknowledgment of understanding of these requirements. And this is training that's given prior
to the individual being put in this position. And that ... agreement ... that was made with the Department of
Energy was violated more or less by [the Respondent], and that's the concern as far as this criteria is
concerned.... [The Respondent] did not use good judgment by ... becoming involved with illegal drugs
knowing that the agreement and acknowledgment stated that you will not.<5>

The Respondent was XXXXX years old when the marijuana incident occurred. The incident was the first
and only time he had used marijuana or any controlled substance.<6>The Respondent's testimony on this
point was consistent and convincing, and there was no evidence alleging otherwise. The fact that the
Respondent did not realize his smoking would be revealed on the drug test further suggests his innocence
of previous drug use. Both the Respondent's supervisor, who had known him since he was six years old,
and the Respondent's fiancee testified that they had never known him to use drugs and were surprised on
learning that he had received a positive drug test. Moreover, the therapist concluded in his assessment of
the Respondent that the marijuana incident was an experimental use.
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In both the security interview and the hearing, the Respondent has assured the DOE that he will not use
drugs again.<7>He stated at the hearing that he has "learned his lesson" about drugs. He testified that he
learned from his rehabilitation program that the use of drugs "screws up your life, it shortens your life,
and it also starts making you lie and cheat."<8>He no longer associates with the group that introduced him
to marijuana, and no longer considers them friends.<9>He has been given one random drug test since the
incident, which did not detect the presence of any drugs.

The Respondent's therapist testified at the hearing about the Respondent's rehabilitation and behavioral
changes since the marijuana incident.<10>The therapist found the Respondent to have a "sincere intention
to be clean and sober, that is to use no drugs or alcohol for the duration."<11>In discussing the
Respondent's experimentation with marijuana, the therapist observed that:

young age and lack of life experience produces two possible vulnerabilities in the process of
experimenting with drugs. I think in many ways those two factors worked against [the Respondent] in his
use of cannabis.... I don't think he fully realized the impact it would have if he got caught. And I think
when he got caught, it really opened his eyes in a lot of ways. I think he grew up in a hurry, if you will,
and realizes that he wants very much to continue his career and doesn't want to jeopardize it in any
way.<12>

The therapist did not find any sign that the Respondent had been addicted to a substance. He explained
that requiring a client, such as the Respondent, to attend ninety Alcoholics Anonymous meetings in ninety
days "is often done where it seems like a person does not have an addiction problem, but has used illegal
... drugs in an experimental or recreational way, and needs to learn about the dangers of the abuse of
drugs."<13>

Besides dealing with the issue of substance abuse, the therapist counseled the Respondent on the need to
live up to commitments. He found that the Respondent had made important steps toward understanding his
responsibility to uphold commitments. At the conclusion of the rehabilitation program, the therapist gave
the Respondent a prognosis of "fair to good" for continued compliance and sobriety. He described his
prognosis at the hearing as the most positive prognosis available for abstinence from drugs. The therapist
explained his prognosis by pointing out that "drugs [and] alcohol are always available in the world, and
people have some possibility of making bad choices in their lives.... My belief is that [the Respondent] is
not going to use drugs or alcohol in the future."<14>

CONCLUSIONS

I have examined the evidence in light of 10 C.F.R. Part 710, and assessed the credibility and demeanor of
the witnesses who gave testimony at the hearing. The regulations require that I make specific findings as
to the validity of each allegation in the Notification Letter. 10 C.F.R. § 710.27(c).

The DOE has established the existence of derogatory information regarding the Respondent under
Criterion K and Criterion L. Thus, the DOE has established a prima facie case with respect to both
criteria. The burden now shifts to the Respondent to show that restoring his clearance would not endanger
the common defense and security and would be clearly consistent with the national interest. 10 C.F.R. §
710.27(d); Personnel Security Hearing, VSO-0002, 24 DOE ¶ 82,752 (January 31, 1995).

In resolving questions about Respondent's eligibility for access authorization, I must consider the relevant
factors and circumstances connected with the Respondent's conduct. These factors, which are set forth at
10 C.F.R. § 710.7(c), include "the nature, extent, and seriousness of the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the voluntariness of participation; the age and
maturity of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence."

file:///cases/security/vso0002.htm
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With respect to Criterion K (the use of marijuana), I recognize the importance of the DOE's security
concerns as articulated by the security specialist. After considering factors listed in 10 C.F.R. § 710.7(c),
however, I conclude that the Respondent's has adequately answered those concerns.

While the Respondent did indulge in an experimental use of marijuana, he does not have a drug habit or
propensity toward substance abuse. He was young and inexperienced when he had a chance encounter
with the drug. The Respondent has not attempted to purchase or sell an illicit drug, nor has he initiated
contact with any person to obtain an illicit drug. The motivation for his conduct was nothing more than
thoughtless curiosity. The Respondent found himself inadvertently exposed to marijuana and lacked the
maturity at the time to refuse it. Since the incident is known to the DOE and his employer, and the
Respondent has already completed a rehabilitation program, there is little opportunity for coercion,
exploitation, or duress.

Furthermore, the Respondent has shown his intent to remain clean and sober. He has completed an
intensive drug rehabilitation program that included an intensive series of educational meetings of
Alcoholics Anonymous and one-on-one interactional sessions with a therapist. At the conclusion of the
program, he received a favorable prognosis from his therapist. On his own initiative, he severed ties with
the other persons involved in the marijuana incident. Finally, the Respondent has given the Department
credible assurances that he will not use drugs again. His involvement with drugs is unlikely to recur.

Considering the factors set forth at 10 C.F.R. § 710.7(c), I find that the Respondent has successfully
mitigated the DOE's security concerns with respect to Criterion K.

With respect to Criterion L (the violation of the PSAP commitment), I find again that the Respondent has
satisfactorily answered the security concerns. The Respondent's exposure to marijuana came about without
planning or forethought on his part. Other than this isolated incident, the Respondent has not exhibited
behavior that would suggest he is irresponsible or lacks good judgment. He has taken responsibility for his
actions. At the hearing, he admitted that he had "learned his lesson" and matured, and his therapist
evaluated him as having shown marked growth and increased sense of responsibility since the
incident.<15>Moreover, he has proved his ability to fulfill a commitment by completing an intensive
rehabilitation program.

Considering the factors set forth at 10 C.F.R. § 710.7(c), I find that the Respondent's involvement with
drugs was an unpremeditated, one-time occurrence, uncharacteristic of the Respondent's conduct as a
whole. The Respondent's immaturity at the time was a significant factor in his conduct. His violation of
the PSAP commitment is unlikely to recur due to his intensive rehabilitation program and growth in
maturity.

I cannot conclude that one mistake, arising from youth and inexperience, demonstrates that the Respondent
is irresponsible or lacks good judgment. I therefore find that he has successfully mitigated the DOE's
security concerns with respect to Criterion L.

In view of the criteria set forth in 10 C.F.R. Part 710, I find that restoring the Respondent's access
authorization and PSAP status would not endanger the common defense and security and would be clearly
consistent with the national interest. It is therefore my opinion that the Respondent's level "Q" access
authorization and PSAP access authorization should be restored.

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
Respondent may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be
filed within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a
request, the requesting party must file a statement specifying the issues upon which it seeks review. The
other party may file a response to the statement of issues. It must do so within twenty calendar days of
receipt of the statement of issues.

All submissions must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
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Avenue, S.W., Washington, D.C. 20585. In addition, a party must send a copy of each of its submissions
to the other party.

Warren Gray

Hearing Officer

Office of Hearings and Appeals

<1>The PSAP is described at 10 C.F.R. Part 710, Subpart B.

<2>According to the local PSAP administrator, the policy of the Operations Office provided that if an
employee received a positive drug test, he would be removed from the PSAP before any consideration had
been made of his efforts at rehabilitation. Transcript (Tr.) at 77.

<3>For the Respondent's account of the marijuana incident, see Personnel Security Interview (PSI), dated
June 16, 1994; Tr. at 22-23.

<4>Tr. at 9.

<5>Tr. at 10-11.

<6>PSI at 13; 16; 36; 45-46; Tr. at 23. The Respondent has occasionally used alcohol in the past, but gave
it up because it causes him severe indigestion. Tr. at 42.

<7>PSI at 37; Tr. at 23.

<8>Tr. at 24.

<9>Tr. at 25.

<10>The therapist is a licensed independent social worker, a board-certified diplomate in clinical social
work, and a certified employee assistance professional qualified to evaluate alcohol and drug problems.
He has 18 years of experience as a social worker, and 15 years of experience in the field of employee
assistance. Tr. at 37-38.

<11>Tr. at 42.

<12>Tr. at 43-44.

<13>Tr. at 40.

<14>Tr. at 46.

<15>Tr. at 26; 46; 88.
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Case No. VSO-0013, 25 DOE ¶ 82,752 (H. O.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: November 29, 1994

Case Number: VSO-0013

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") for continued "Q" access
authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." The Department of Energy's XXXXX Operations Office (DOE/XXXXX) suspended the
individual's access authorization under the provisions of Part 710. This opinion will consider whether,
based on the record testimony and other evidence presented in this proceeding, the individual's access
authorization should be restored.

I. BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter dated
November 3, 1994. In that letter, the individual was informed that information in the possession of the
DOE/XXXXX created a substantial doubt concerning his continued eligibility for a "Q" access
authorization. In accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of the
derogatory information in the possession of the DOE/XXXXX that created the substantial doubt
concerning the individual's eligibility for access authorization. In particular, it specified the following two
areas of concern:

(1) The individual deliberately misrepresented, falsified, or omitted significant information from his
Questionnaire for Sensitive Positions (QSP). See Section 710.8(f). [Criterion (f)].

(2) The individual has trafficked in, possessed, and used a drug or other substance listed in the Schedule
of Controlled Substances established pursuant to Section 202 of the Controlled Substances Act of 1970.
See 10 C.F.R. Section 710.8(k). [Criterion (k)].

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. On November 17, 1994, the individual
requested hearing and submitted a response to the DOE/XXXXX's allegations in which he stated that he
had been voluntarily involved in a rehabilitation program since February 1994. The individual's request for
a hearing was forwarded by the DOE/XXXXX to the Office of Hearings and Appeals (OHA). On

file:///persecc.htm#vso0013
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December 14, 1994, I was appointed the Hearing Officer in this matter. In accordance with 10 C.F.R.
Section 710.25(e) and (g), the hearing was convened in XXXXX, on XXXXXXXXXXXXXXXXX.

At the hearing, the individual represented himself. The following witnesses were called to testify: (i) a
DOE/XXXXX Personnel Security Specialist; (ii) the individual; (iii) an employment supervisor at
XXXXX<1>; (iv) an employee in occupational medicine with the XXXXX Employee Assistance Program
(EAP); (v) a XXXXX Staff Engineer ; (vi) a XXXXX Stationery Equipment Branch Superintendent; (vii)
a XXXXX employee who participated in the Alcoholics Anonymous (AA) Program with the individual.

II. FINDINGS OF FACT

The facts in this case are not in dispute. The individual is an employee with XXXXX. He has worked for
XXXXX since January 17, 1991, as a facilities engineer.

The record indicates that on January 18, 1994, the individual was tested for drug use as part of a regular
physical examination administered in connection with his employment. The result of the

drug test was positive for use of marijuana. Thereafter, a Personnel Security Interview (PSI) was
recommended.

On July 28, 1994, a PSI was held with the individual in order to resolve questions about the drug use and
gather further information concerning his access authorization. During that interview the individual
admitted that he first used marijuana in 1971 while he was attending college. The individual continued to
use marijuana regularly until January 1994, when he quit entirely. During the PSI the individual also said
that there were periods in his life when he used marijuana frequently, from several times a week to daily.
At other times in his life, he stated that he only smoked marijuana on weekends. The individual indicated
that during the period from 1985 through 1990, he used marijuana only on the weekends. Thereafter, until
the time of the January 1994 drug test, the individual said that he continued to use marijuana only on
weekends, either alone or with friends. The individual also stated that he used hashish, cocaine and speed
sometime before 1975. He indicated that he used these substances infrequently. In spite of this regular
drug use, the individual admitted at the PSI that he had responded negatively to Question 24(b) of the
QSP, "Do you now use or supply or within the last five years have you used or supplied marijuana,
cocaine, narcotics, hallucinogens or other dangerous or illegal drugs?"

The record also indicates that soon after the positive drug test, the individual enrolled in a rehabilitation
program developed for him by his employer. The program included the following elements: (i) attending
90 AA meetings in 90 days; (ii) meeting once every two weeks for three months with a XXXXX EAP
counselor, and then meeting with the counselor once every month for the next three months; (iii) random
drug screening for one year; (iv) abstaining from all mood altering drugs; and (v) maintaining the level of
work performance required by his supervisor.

III. ANALYSIS

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the DOE/XXXXX
and the individual, and to render an opinion based on that evidence. See 10 C.F.R. §710.7(a).

As a practical matter, the process of weighing and balancing the evidence may be viewed in the following
way. The DOE/XXXXX counsel must present a reasonable level of evidence to support the derogatory
allegations (i.e. present a prima facie case). The prima facie case is detailed in the Notification Letter. The
individual then has the burden of going forward with information that would rebut, refute, explain,
extenuate or mitigate the allegations. The ultimate burden of persuasion as to whether the individual's
access authorization should be granted or restored lies with the individual. The Hearing Officer must
decide whether granting or restoring the individual's access authorization would not endanger the national
defense and be clearly consistent with the national interest. 10 C.F.R. §710.27(a). This standard implies
that there is a strong presumption against the granting or restoring of a security clearance when derogatory
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information raises security concerns. Consequently, given the significant potential national security issues
concerned and the resulting implied presumption against the issuance of a security clearance, it is most
appropriate to place the burden of persuasion on the individual.

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

Among the factors I have considered in rendering this Opinion concerning the individual's eligibility for
access authorization are the following: the nature, extent, and seriousness of his conduct; the
circumstances surrounding the conduct, including knowledgeable participation; the frequency and recency
of the conduct; his age and maturity at the time of the conduct; the voluntariness of his participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for his conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation
or recurrence; and other relevant and material factors. 10 C.F.R. §§ 710.7(c), 710.27(a).

The discussion below reflects my application of these criteria to the derogatory information presented by
the DOE/XXXXX in this case.

A. Use of Illegal Drugs and Rehabilitation

There is a strong factual basis for the DOE/XXXXX's invocation of 10 C.F.R. § 710.8(k) as grounds for
revoking the individual's access authorization. As discussed above the individual has admitted to using
marijuana over a period of more than 20 years, and has used other drugs for brief periods. The individual
has also admitted to purchasing marijuana for his own use.

With respect to Criterion (k), the security concern of the DOE, as stated by the DOE Security Specialist, is
that involvement with marijuana reflects a deliberate disregard for state and federal laws prohibiting its
use. The drug user puts his own judgment above the requirements of the laws, by picking and choosing
which laws he will obey or not obey. It is the further concern of the DOE that the drug abuser might also
pick and choose which DOE security regulations he will obey or not obey with respect to protection of
classified information. Further, there is a concern for coercion, exploitation and blackmail. Finally, the
Security Specialist stated that there is a risk that a drug abuser may inadvertently reveal some classified
information while under the influence of the drugs. Transcript of XXXXX Hearing (hereinafter TR.) at 12-
13.

However, as stated above, Section 710.7(c) provides that DOE officials shall consider absence or presence
of rehabilitation in resolving a question of access authorization. In this regard, I believe that it will be
useful here to review, based on the testimony at the hearing and other record information, the
DOE/XXXXX's approach to the suspension of access authorizations in drug use cases, in connection with
the DOE/XXXXX's consideration of the drug rehabilitation issue. The purpose of this review is simply to
shed light on the process that DOE/XXXXX uses to determine whether to suspend an individual's access
authorization.

As part of the detailed history taken from the individual concerning his drug use, the interviewer at the PSI
extensively questioned him about his rehabilitation program. They discussed the elements of the program,
the AA meetings that the individual attended, the number of counseling sessions that the individual
attended, the opinion of the counselor that the individual's use level was not serious, the random drug
testing that occurred and the individual's assertions that he had fulfilled the requirements

of the program as of the date of the interview. Transcript of July 28, 1994 Personnel Security Interview at
86-100 (hereinafter PSI TR.).

Further, the case evaluation sheet prepared by the interviewer after the PSI described the interview in a
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narrative form and included a reference to the rehabilitation program. The case evaluation sheet also
included a section for recommended outcome. In this instance, the interviewer, who is also considered the
case analyst, recommended that the case be referred for an administrative review process. The areas of
concern cited by the interviewer included Criteria (f) and (k).<2> Two reviewers concurred with the
interviewer's recommendation that the case be referred for administrative review.

At the hearing the DOE Security Specialist was questioned extensively about the DOE/XXXXX's process
for suspending clearances in drug use cases and the DOE/XXXXX's review of the rehabilitation progress
of an individual whose clearance is suspended due to drug use. The Security Specialist indicated that after
an analyst makes a recommendation as to whether an administrative review process should take place, the
matter is finally decided by the area manager, after additional review. TR. at 19. The Security Specialist
indicated that if, at the time of the decision to suspend clearance, there has been a rehabilitation period of
less than one year, the question of whether the individual had been rehabilitated is not considered by the
DOE/XXXXX. TR. at 20.

The Security Specialist also indicated that once the recommendation to suspend clearance has been
adopted and the case has moved into the administrative review phase, the DOE/XXXXX does not review
the matter later to see if rehabilitation has subsequently taken place.

He agreed with the proposition that once the clearance was suspended, there is no second look at
rehabilitation at a later point. It becomes the role of the OHA Hearing Officer consider the question of
rehabilitation.

Q: So once a respondent's clearance has been suspended, the XXXXX office does not go back and then
look at the rehabilitation.... in other words, you will not now review it. We're into the administrative
review process and you're not going to look now to see whether the respondent has been rehabilitated
now, it's sort of within our purview, the Office of Hearings and Appeals' purview to judge rehabilitation as
an issue?

A: Right....

TR. at 24-25.

This testimony suggests that in some cases involving the DOE/XXXXX, the hearing stage may well be the
first time that the efforts of an individual to rehabilitate himself from drug use are given full consideration.

The Security Specialist also testified that with respect to the present individual, the DOE/XXXXX had
followed the process described above. The Security Specialist indicated that the DOE/XXXXX did not
consider whether rehabilitation had taken place at the time the present individual's Q clearance was
suspended, because less than a year of rehabilitation had occurred at the time of the recommendation to
suspend.

Q: Did anybody look at any rehabilitation factors in this case?

A: I don't believe that was...addressed due to the fact that there was--there had been recent usage. There
had been less than a year's rehab.

Q: ...and assuming that there was a year's rehab, what is the way that we come out of this situation? Does
security look again now that a year has elapsed and give another review to the rehabilitation issue?

A: I think if we use that method there wouldn't be any need for this process here.

Q: That's what I'm asking, why is this not happening? Why are we here? Why hasn't anybody looked at
rehabilitation?
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A: Because as far as the Department of Energy is concerned there hasn't been adequate time of rehab.

Q: Even as of today, would you say that as of today?

A: Well, I don't really know....see, he tested positive in January of last year.

TR. at 20-21.

As this testimony indicates, the DOE/XXXXX did not review that suspension again to see whether, after a
period of 12 months, rehabilitation had occurred.

In sum, the DOE/XXXXX's determination to suspend the individual's "Q" clearance was made
immediately after the PSI, which took place approximately six months after the positive drug test.<3> It
appears that at the six-month time frame the DOE/XXXXX essentially adopted a presumption that no
rehabilitation could have taken place. Therefore, no real consideration was given to whether the individual
was rehabilitated at the time of the decision to suspend clearance.

The DOE/XXXXX did not then revisit the issue of rehabilitation at any later date, apparently taking the
position that once an individual's clearance is suspended for drug use, the matter falls within the purview
of the Office of Hearings and Appeals Hearing Officer. Thus, at the hearing phase of this proceeding,
more than twelve months after the positive drug test, the issue of the individual's rehabilitation is
essentially still one of first impression. I will therefore perform the first full review of this matter in this
Opinion.

At this point, the individual has brought forth a considerable body of evidence to mitigate the derogatory
information, and show that rehabilitation has in fact taken place. His rehabilitation program incorporated
the very factors referred to by the Security Specialist.

Specifically, the individual has shown willing and active participation in the XXXXX drug rehabilitation
program that he was required to undergo. First, the individual provided evidence that he attended the 90
AA meetings in 90 days, as required by the program.<4> The individual brought forth testimony at the
hearing from another XXXXX employee and AA participant, who stated that the individual was an active
participant at those meetings and also took a leadership role at some AA meetings. TR. at 67-69.

At the hearing, there was also extensive testimony from an employee in occupational medicine at XXXXX
EAP. This witness stated that he is a certified employee assistance professional and a licensed New
Mexico clinical mental health counselor. TR. at 74. He indicated that the individual was cooperative
during the counseling process and fulfilled all of his obligations under the rehabilitation program. TR. at
73.

The counselor also testified that at the time of the positive drug test, the individual's level of use of
marijuana was at the early problem stage. TR. at 72-73. He stated that the individual had not developed a
physical dependence on marijuana. TR. at 76. He based this conclusion on the results of two screen
devices. The first, the Minnesota Multiphasic Personality Inventory (MMPI), has scales that indicate
deviancy, among other activities. This test

indicated that during the assessment phase of the individual's treatment program, "there was a likelihood of
an alcohol/drug problem having existed in the past or presently ongoing. Prognosis for therapeutic
involvement is good." TR. at 75-77. The individual was also screened through the Substance Abuse Subtle
Screening Inventory (SASSI), which is used to measure the individual's level of addiction. The SASSI
"indicated a definite characteristic as having potential to be abusive or having been abusive." TR. at 77.

The XXXXX EAP counselor further stated that given that the individual's abuse was in the early stages, a
year's abstinence was
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a good indication that he would be able to continue with that abstinence, particularly in view of the
individual's lifestyle changes. TR. at 84. These changes include the fact that the individual has gotten
married and now has a young son, and has made a commitment to spend more time with his family.

The individual's rehabilitation program also required him to maintain an appropriate level of work
performance, including attendance, as required by his supervisor. The individual's supervisor testified to
his overall excellent performance at work. TR. at 94. The individual's supervisor also emphasized that the
individual had fully accepted responsibility for the consequences of his drug use "without reservation,
without quibbling, without equivocation." The supervisor described the individual's attitude in the
following way: "He says, I'm going to do what's necessary to rehabilitate myself,...and he didn't skip a
beat in his stride in doing his job." TR. at 101. This supports the individual's contention that he has
accepted responsibility for his action and that he has a strong desire to rehabilitate himself.

The individual also submitted the results of two random drug tests that he had taken since January 1994.
Both were negative for drug use.<5> The individual indicated that he has not used any illegal drugs for
approximately 13 months. Given that the counselor stated that the individual's level of marijuana use was
at the early stage, I find that this 13-month period of abstinence is a sufficient period to gauge whether
rehabilitation has taken place.

The individual testified on his own behalf concerning his thoughts about his drug use. In particular, he
emphasized his commitment to his family, his resolution to avoid being in the presence of a person using
illegal drugs and his strong intention never to become involved with illegal drugs in the future. TR. at 40,
111-113.

There was no direct evidence entered into the record that strongly challenged the individual's
rehabilitation. The DOE did not present the testimony of a drug rehabilitation expert or mental health
professional to the effect that the individual had not been rehabilitated. The DOE/XXXXX's Security
Specialist did not directly controvert the position that rehabilitation has taken place.

The Security Specialist did offer some general testimony regarding rehabilitation from the use of illegal
drugs. He indicated that the time necessary for drug rehabilitation to take place varies with the extent of
the drug abuse, the time that an individual has devoted to attending support programs, and an individual's
overall family support, participation in civic activities and job performance. TR. at 24.

The Security Specialist further testified that in a case with facts such as those presented by the individual,
he would say that "good steps" were taken "in recovery and reformation, definitely." TR. at 51. However,
he added, "I couldn't say whether ... he has completely recovered or not." Id. When asked his opinion as to
rehabilitation in a hypothetical case with facts identical to the instant case, the Security Specialist stated:
"I would say that it would be positive." Id. Thus, the testimony by the DOE/XXXXX's Security Specialist
did not contravene the position that the individual was rehabilitated, and, taken as a whole, was not
unfavorable to the individual on this issue.<6>

I am convinced by this evidence that the individual has shown rehabilitation from use of illegal drugs.<7>
He actively participated in the program set out for him by his employer. He

indicated that he has not used illegal drugs for more than one year and he convincingly spoke of his
commitment not to use illegal drugs in the future. He pointed out his lifestyle changes, including a
commitment to his family. At the hearing, the counselor indicated that after a year's abstinence in a case
such as this, there is a likelihood of continued abstinence. TR. at 84. I therefore find that the individual
does not at this time present a security concern in connection with the use of illegal drugs.

B. Misrepresentation and Falsification

As indicated above, the DOE/XXXXX's second cause of concern in connection with the individual's
security clearance is his falsification on a QSP. On July 16, 1991, the individual completed a QSP on
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which he certified that he had not within the last five years used marijuana. However, as stated above, he
has now admitted that he used marijuana on a daily to monthly basis from 1971 through January 1994,
when he tested positive for marijuana. The individual himself recognized the difficulty of rehabilitation
from falsification of the QSP document. "There is nothing I can do about the past as far as falsification of
the document." TR. at 111-112.

In connection with the falsification, the DOE/XXXXX Security Specialist stated that:

The security program is based on trust, and once an individual has breached that trust, then there is a
question as to whether that individual can be trusted to comply with the security regulations. . . . Once an
individual breaches that trust . . . there will always be question as to whether that individual can be trusted
in the future. . . . I am not aware of anything that can be done when it comes to honesty. Unlike other areas
of rehabilitation, I don't believe that there is a period of rehabilitation. TR. at 11-12.

I find this falsification to be a very serious matter. In considering the factors set forth at Section 710.7(c),
referred to above, I find that they weigh heavily against restoring the individual's access authorization.
First, the issue that the individual falsified concerned illegal drug use, a serious matter. The falsified
information certainly was not inconsequential or immaterial.

Further, the extent of the falsification was substantial. As stated above, at the time he completed his QSP,
indicating that he had not used illegal drugs within the previous five years, the individual had a 20-year
history of regular drug use. This is an extended period of time. In addition, the individual used drugs
frequently, even on a weekly basis, virtually until the time of his positive drug test. Thus, while he could
have immediately ceased all illegal drug use after falsely completing the QSP, the individual continued the
illegal activity for several years after the date he filled out the QSP, thus, in effect, continuing the
falsification.

In this regard, in view of his frequent marijuana use, the individual was asked at the hearing how he was
able to pass the pre-employment drug test. The individual indicated that he briefly ceased his drug use for
the purpose of passing that test. Transcript at 37. See also PSI TR. at 118. This behavior indicates a
propensity and a willingness to fashion a scheme for the very purpose of falsification.

Moreover, the falsification was not a mere youthful indiscretion. While the individual was only 18 years
old at the time of his first use of marijuana, he continued this use until he was 41. At the time he made the
false statement he was 38 years old. Thus, there is no basis for ascribing this falsification to immaturity.

Section 710.7(c) requires a consideration of the motivation for the conduct. At the PSI, the individual
suggested that the falsification on the QSP was caused by his own self-denial that he had a problem with
drug use. PSI TR. at 110. It is possible that "denial" might cause the individual to respond negatively to a
question regarding whether he had a drug problem or abused drugs.

However, the question posed by the QSP was "do you now use or supply or within the last five years have
you used or supplied marijuana, cocaine, narcotics, hallucinogens or other dangerous illegal drugs." See
PSI TR. at 110. This is a very different sort of question, not calling for a judgment by respondent as to
whether he had a problem. It calls for a response of a factual nature.

Given that the individual's own drug counselor found that the individual's level of use of marijuana was at
"the early-stage problem level," it is simply not plausible to me that the individual was in such a state of
denial over his drug use that he was not aware that he used drugs. The individual's assertions concerning
his denial of his drug use are not coherent or convincing. See PSI TR. at 110.

I am thus not persuaded that the individual was completely candid even at the PSI on the very matter of
his falsification of the QSP. As the individual finally admitted, when pressed by the interviewer at the PSI,
he was ultimately concerned about jeopardizing his job prospects. PSI TR. at 111, 113. In sum, I believe
that the real motivation for the falsification was actually that the individual feared he would not be offered
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a cleared position with XXXXX if he told the truth. This was the testimony of the individual at the
hearing. TR. at 35. Thus, the motivation for the falsification was an entirely self-serving one.

In making a determination, the Hearing Officer is required by Section 710.7(c) to consider the absence or
presence of rehabilitation or reformation and the likelihood of continuation or recurrence. I believe that it
is important here to distinguish rehabilitation from drug use and rehabilitation from falsification. These
are two distinct issues, and present quite different considerations. While I indicated above that I believe
that the individual has shown rehabilitation from drug use, I do not believe that this showing is necessarily
coextensive with or identical to rehabilitation from lying and falsification.

As an initial matter, I recognize that unlike drug rehabilitation, there is no obvious medical or other type of
expert that can be brought in by the individual to support rehabilitation from falsification. There are no
well-known programs that can be followed, such as the ones that exist for drug and alcohol abuse. I must
therefore look at the statements of the individual and facts surrounding the falsification in order to assess
whether the individual has rehabilitated himself from the falsehood and whether restoring the clearance
would pose a threat to security.

As discussed above, the individual lied about a twenty-year involvement with drugs. He also planned and
executed a scheme so that this drug use would not be detected. I am not persuaded that a mere 13-month
period during which this individual has refrained from drug use constitutes adequate evidence of
rehabilitation from a demonstrated propensity to falsify and conceal derogatory information when it is
useful to him.

In fact, in this case, the individual did not present any evidence at all regarding his steps toward
rehabilitation from his past willingness to lie. While the individual might no longer lie about drug use,
because he has been rehabilitated, he did not present evidence to show that he would not be willing to lie
or falsify in the future about other matters, should an occasion arise in which he believed it would be
useful to him to do so. The individual did not indicate that the falsification issue was included in his
counseling program. Other than his own word, there is no evidence that the individual would not
misrepresent in the future.

I note here the extended nature of the individual's misrepresentation, the calculation with which it took
place, his dubious assertion at the PSI that the falsification was part of an overall self-denial of drug use,
and the fact that only 13 months has elapsed since the misrepresentation was uncovered. Given these facts,
I am simply not convinced that the individual has met the burden of persuasion here of establishing
rehabilitation with respect to falsification in this case. I am not persuaded that the individual would not be
prepared to lie in the future to the DOE if he believed that it would be useful to him.

IV. CONCLUSION

As explained in the above Opinion, I am convinced that the individual has been rehabilitated from his use
of illegal drugs for purposes of mitigation of the allegations raised by the DOE/XXXXX in invoking 10
C.F.R. Section 710.8(k).

I further find that the DOE/XXXXX properly invoked 10 C.F.R. Section 710.8(f) in suspending the
individual's access authorization, due to his falsification of a response on his QSP. In view of the record
before me, I am not persuaded that restoring the individual's access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Accordingly, I
find that the individual's "Q" access authorization should not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585, and served on the other party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
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OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

<1>/ XXXXX is the prime subcontractor to the XXXXX, performing construction, maintenance,
engineering and custodial work.

<2>/ In the "recommendation section" the interviewer also referred to Criterion (l). Section 710.8(l)
includes derogatory information to the effect that "the individual has engaged in any unusual conduct or is
subject to any circumstances which tend to show that the individual is not honest, reliable or trustworthy;
or which furnishes any reason to believe that the individual may be subject to pressure, coercion,
exploitation or duress which may cause the individual to act contrary to the best interests of the national
security." This criterion was not raised in the notification letter.

<3>/ The positive drug test took place on January 18, 1994. The record indicates that the decision to
recommend an administrative review of the access authorization was made on August 2, 1994.

<4>/ Although the individual was not diagnosed as having an alcohol dependency problem, he was
permitted to attend either Narcotics Anonymous (NA) or AA meetings as part of his overall rehabilitation
program. This is apparently a common practice in the XXXXX area, since are few NA meetings available
in that city. TR. at 38-40. The individual stated that the concepts used by AA

and NA are the same. He indicated that, as instructed by his counselor, he would, in his mind, substitute
"marijuana" for "alcohol" when he attended AA meetings.

<5>/ Although the individual's rehabilitation contract with XXXXX specified that he was to undergo
twelve random drug tests, he was, in fact, asked to undergo only two. It is not clear why he was not asked
to undergo the additional tests. TR. at 87.

<6>/ The Security Specialist's only concern appeared to be that the individual did not continue with the
steps outlined in the program beyond those actually required of him. TR. at 52. The DOE's cross
examination of the witnesses presented by the individual did not refute their testimony that the individual
was rehabilitated.

<7>/ In reaching this conclusion, I bear in mind the other factors set forth in Section 710.7(c), including
the nature, extent and seriousness of the conduct, the frequency of participation and the age of the
participant. An analysis of these other factors is set forth in Subsection B, below, with respect to the
falsification issue. However, in connection with the drug abuse issue, I find that the strong evidence of
rehabilitation outweighs the other factors.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: December 7, 1994

Case Number: VSO-0014

This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization 1/ under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." Seven months ago, the individual's access authorization was suspended at the direction of the
Manager of the Department of Energy's XXXXX Operations Office (DOE/XXXXX) pursuant to the
provisions of Part 710. In this Opinion, I will consider whether, based on the record before me, the
individual's access authorization should be restored.

I. Background

The individual has been employed by XXXXX (XXXXX), the DOE contractor that operates the XXXXX
Plant, in XXXXX, Tennessee, for the last XXXXX years. During this time, the individual received a "Q"
clearance from the DOE enabling him to work at the facility. In early 1994, the individual reported his
recent arrest for aggravated assault to the DOE/XXXXX. This revelation prompted the DOE to conduct a
personnel security interview with the individual. Information gleaned during the interview caused the
DOE/XXXXX to request a mental evaluation of the individual by a board-certified psychiatrist. Following
the issuance of the psychiatrist's evaluation, the Director of the Personnel Security Division of the
DOE/XXXXX determined that information uncovered as the result of its inquiry into the circumstances
surrounding the individual's arrest, coupled with other information already contained in the individual's
Personnel Security file, was substantially derogatory and created questions regarding the individual's
eligibility for access authorization. Accordingly, the DOE/XXXXX's Manager suspended the individual's
level "Q" access authorization and obtained authority from the Director of the Office of Safeguards and
Security to initiate an administrative review proceeding.

On November 3, 1994, the DOE/XXXXX commenced the administrative review proceeding by issuing a
letter to the individual notifying him that the DOE possessed information which created a substantial doubt
concerning his continued eligibility for a "Q" access authorization. See Letter from XXXXX, Deputy
Manager, DOE/XXXXX, to the individual (November 3, 1994) (hereinafter this letter will be referred to as
the "Notification Letter"). The Notification Letter specifically identified the derogatory information at
issue and explained how that information came within the purview of three criteria set forth in 10 C.F.R. ''
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710.8, i.e. (h), (j), and (l). In addition, the Notification Letter informed the individual of his right under the
regulations to file a written response to the derogatory information and to request a hearing before a
Hearing Officer in order to resolve the substantial doubt regarding his continued eligibility for access
authorization.

On November 8, 1994, the individual filed with the Manager of the DOE/XXXXX a request for a hearing
concerning this matter, together with a response to the allegations set forth in the Notification Letter. The
DOE/XXXXX transmitted the individual's hearing request to the OHA Director pursuant to the provisions
of 10 C.F.R. ' 710.25(a) on December 7, 1994. The OHA Director appointed me as Hearing Officer in this
case on December 13, 1994. I convened a hearing in this matter in XXXXXXXXXXXXXXXXXXXX, on
XXXXX. See 10 C.F.R. '' 710.25(e), and (g).

At the XXXXX hearing, the individual was represented by an attorney and testified on his own behalf. In
addition, the individual called the following four witnesses to testify on his behalf: Dr. XXXXX, a clinical
psychologist; Ms. XXXXX, the individual's girlfriend; XXXXX, the individual's supervisor; and Ms.
XXXXX, a union steward and a co-worker of the individual. The DOE/XXXXX presented only one
witness at the hearing, Dr. XXXXX, a board-certified psychiatrist.

Two procedural matters of significance occurred at the hearing which merit mentioning. The first concerns
a request advanced by the individual's attorney at the beginning of the hearing to strike certain material
from the record of the administrative file in this case. The material at issue is contained in a Transcript of
Personnel Security Interview which the DOE conducted with the individual in 1986 (hereinafter referred to
as "1986 PSI Transcript" and cited as "PSI Tr. (1986)"). The DOE Counsel did not object to the proposed
Motion to Strike. 1/ After considering the request, I ruled at the hearing that the Motion to Strike should
be granted, finding that the material in question, i.e. pages 1-10 and the first 15 lines of page 11 of the
1986 PSI Transcript, has no bearing on the issues before me and that its inclusion in the record could
prejudice the individual.

The second matter of note is my ruling at the conclusion of the hearing that the taking of a post-hearing
deposition of Dr. XXXXX, a psychiatrist who had treated the individual on a number of occasions prior to
the hearing, would be appropriate. It was my opinion that the best evidence concerning the individual's
rehabilitation prospects might reside with Dr. XXXXX, and the parties agreed to attempt to secure that
deposition no later than April 7, 1995. One month after the hearing, however, the individual's attorney
advised that it would be impossible to depose Dr. XXXXX as he was retiring from his medical practice
and relocating to Alaska. See Letter from XXXXXXXXXXXXXXXX, Counsel for the individual, to Ann
Augustyn, Hearing Officer (March 24, 1995). The individual's counsel then requested permission for the
individual to be seen by another psychiatrist, arguing that the new psychiatric examination would provide a
complete record upon which I could render my opinion concerning the individual's access authorization. I
denied the request, opining that only Dr. XXXXX might have prior first hand knowledge about the
individual's medical condition which might be of value in assessing the individual's current medical state
and prospects for rehabilitation. See Letter from Ann Augustyn, Hearing Officer, to
XXXXXXXXXXXXXXXX, Counsel for the individual, and Donald Thress, Counsel for DOE/XXXXX
(April 4, 1995). For this reason, I concluded that no other psychiatrist could stand in Dr. XXXXX=s stead.
In making this ruling, I also found merit to the position advanced by DOE Counsel that in the absence of
Dr. XXXXX's post-hearing statements, the parties should be required to rest on the evidence presented at
the hearing. 1/

II. Regulatory Criteria At Issue

As noted above, the Notification Letter issued to the individual on November 3, 1994, included a specific
description of information in the possession of the DOE that the agency regards as derogatory and which,
in the opinion of the DOE, creates a substantial doubt as to the individual's eligibility to hold a "Q"
clearance. According to the Notification Letter, the information can be categorized as falling within the
ambit of three regulatory criteria, subsections (h), (j), and (l) of 10 C.F.R. ' 710. 8. Criterion (h) concerns
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information which reveals that a person has:

[a]n illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability.

10 C.F.R. ' 710.8(h). Criterion (j) describes information that a person has:

[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.

10 C.F.R. ' 710.8(j). Criterion (l) pertains to information evidencing that a person has:

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. ' 710.8(l). The specific security concerns attendant each criterion set forth above and the factual
bases supporting DOE's invocation of each will be discussed at appropriate junctures in this Opinion.

III. Findings of Fact

Most of the relevant facts in this case are uncontested. With respect those facts that are in dispute, I will
note them as appropriate in this Opinion and explain the significance, if any, I attach to them. Based on
my consideration of all the evidence in the record in this proceeding, which includes the transcript of the
XXXXX Personnel Security Hearing (hereinafter cited as "Hearing Tr."), the documents submitted to
OHA by DOE/XXXXX in connection with that hearing, and all other papers filed with me by the parties, I
make the following findings of fact.

For more than a decade, the individual, a XXXXX-year-old male, has habitually consumed alcohol to
excess. PSI Tr. (1986) at 11-20. In 1983, the individual entered an inpatient alcohol treatment facility for
the first time. Id. at 12-13. At that time, the individual was consuming slightly more than one-fifth of
vodka per day. Id. at 13. The individual spent two months at the treatment facility, and was advised by the
medical personnel there never to drink again. Hearing Tr. at 88. For approximately one and one-half years
after his discharge from the inpatient treatment facility, the individual participated in Alcoholics
Anonymous (AA). PSI Tr. (1986) at 21. For the three year period 1983-86 the individual either abstained
totally from drinking alcohol or consumed it in modest amounts. See Transcript of Personnel Security
Interview dated March 14, 1994 at 16 (hereinafter this transcript will be referred to as "1994 PSI
Transcript" and cited as "PSI Tr. (1994)"). In June 1986, the DOE/XXXXX conducted a personnel
security interview with the individual at which time he discussed his prior use of and involvement with
alcoholic beverages. PSI Tr. (1986) at 11-22. During the interview, the DOE/XXXXX queried whether the
individual could foresee himself in the future "falling back to old habits or the same pattern" he had
engaged in before undergoing treatment for his alcohol problem. Id. at 22. The individual responded,
"sure, can't," explaining later in the interview that he has gained "control" of himself. Id. at 22-23. The
individual also revealed at that time that he drank because he was depressed. Id. at 14-15. The
DOE/XXXXX asked the individual what triggered his depression. PSI Tr. (1986) at 15. The individual
responded that his depression stemmed from "family problems." Id.

Sometime in 1986, the individual resumed drinking alcohol. PSI Tr. (1994) at 16-17. For the next year, the
individual consumed one or two shots of vodka each week night evening and one-fifth of vodka each
weekend. Id. Then, in 1987, the individual met a woman who persuaded him to stop drinking alcohol once
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again. Id., Hearing Tr. at 59, 89. The individual abstained from alcohol for a five-year period until 1992
when he and the woman parted ways. Hearing Tr. at 89.

During the period, 1992-93, the individual's excessive drinking caused him to experience periods of
confusion, memory loss and blackouts. PSI Tr. (1994) at 20-21. Sometime during this time frame, the
individual sought medical treatment for some form of depression. Id. at 28-29. The individual's physician
prescribed anti-depressant drugs to control the individual's mental illness, but the individual stopped taking
the drugs without the knowledge of the treating physician. Id. The individual explains that he discontinued
his medication from time to time because of side effects. Id., Hearing Tr. at 119. In November 1993, the
individual exhausted his supply of medication and stopped taking it. PSI Tr. (1994) at 30. The individual
reports that the prescribing physician was unaware in November 1993 or thereafter that the individual had
ceased taking the anti-depressant medication.

On December 31, 1993, the individual consumed one-fifth of vodka during a 13-hour period. Id. at 12.
While intoxicated, the individual quarreled with his brother who was also in an inebriated state. Id. at 4-6.
The altercation ended when the individual shot his brother with a 12-gauge shotgun. Id. at 6. The
individual's recollection of the details leading up to the shooting incident is vague as he claims he
experienced alcohol induced memory loss or "blackout" during and immediately after the incident.
Hearing Tr. at 103, 113-115. The individual was arrested that night by the police and charged with
aggravated assault. DOE Exhibit 10. On January 3, 1994, the individual notified the DOE of his arrest on
these charges. PSI Tr. (1994) at 4.

On February 8, 1994, the individual appeared in court on the assault charge stemming from the December
31, 1993 shooting incident. PSI Tr. (1994) at 10-11. The day before his court appearance, the individual
consumed one-fifth of vodka over a 12-to 13-hour period with the express purpose of getting drunk. PSI
Tr. (1994) at 19, 21. At trial, the individual pled guilty to simple assault. DOE Exhibit 11. The court
suspended the individual's sentence of 11 months and 29 days in jail, and ordered the individual to "enter
and complete treatment for his substance abuse problems and for his depression problems." Id.

The individual entered XXXXXXXXX Hospital (XXXXXXXXX) on February 11, 1994, where he was
admitted to the hospital's Adult Chemical Dependency Unit for treatment of his alcoholism and
depression. DOE Exhibit 9 at 1. Upon entering the hospital, the individual was diagnosed with depressive
disorder and alcohol dependence. Id. at 2. The hospital discharged the individual on February 28, 1994,
with a guarded prognosis. Id. The discharge summary from the hospital explained that the individual's
prognosis depended on his attending 90 AA meetings in 90 days, obtaining a sponsor, and attending
Aftercare at XXXXXXXXX whenever possible. Id. While the exact number of AA meetings the
individual attended during the time immediately after his release from XXXXXXXXX is unclear, it
appears he attended no more than three meetings per week. PSI Tr. (1994) at 24. The individual explained
that his schedule did not permit him to attend the meetings on a daily basis, as suggested by the hospital.
Id. at 24-25.

Sometime prior to the DOE/XXXXX's personnel security interview with the individual in March 1994, the
individual met with a doctor at the XXXXX plant who opined that the individual's depression was
returning and that he would require medication to control the problem. Id. at 28. On June 27, 1994, the
individual met with Dr. XXXXX, a board-certified psychiatrist, who evaluated the individual at the
request of the DOE. DOE Exhibit 8 at 1. Based on his clinical interview of the individual and the results
of the MMPI-II, a psychological screening test, Dr. XXXXX diagnosed the individual as suffering from
"Major Depression Recurrent," and "Alcohol Dependence." Id. at 2. Dr. XXXXX's opinion is that the
individual would require two years of sobriety before he might attain rehabilitation or reformation. Id. at 3.
With respect to the individual's depression, the psychiatrist indicated that the individual may do well with
medication, but at the time of the evaluation, he was still exhibiting significant depressive symptoms. Id.

At the hearing, Dr. XXXXX, a clinical psychologist employed by XXXXX, provided his opinion that the
individual requires 18 months of sobriety before he can be considered rehabilitated. Hearing Tr. at 48-49.
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In addition, Dr. XXXXX stated that in his opinion the shooting incident was not totally alcohol-related. Id.
at 47. Rather, he opined that at the time of the incident the individual was experiencing a major
depression. Id. Dr. XXXXX concluded, however, that the prognosis for the individual's depression is "very
good." Id. at 40.

IV. Analysis

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. ' 710.7(a). Among the
factors I will consider in rendering a determination concerning the individual's access authorization are the
following: the nature, extent, and seriousness of his conduct; the circumstances surrounding his conduct,
including knowledgeable participation; the frequency and recency of his conduct; his age and maturity at
the time of the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for his conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and other relevant
and material factors. 10 C.F.R. '' 710.7(c), 710.27(a). It is the totality of these facts and circumstances that
will guide me in evaluating whether the individual's access authorization should be restored. As will be
discussed below, after careful consideration of the record in view of the standards set forth in 10 C.F.R.
Part 710, I find that the DOE/XXXXX properly invoked the three criteria cited in the Notification Letter
in suspending the individual's "Q" clearance. I further find that the arguments advanced by the individual
in his defense do not mitigate the security concerns accompanying those three criteria. Therefore, it is my
opinion that the individual's access authorization should not be restored.

A. The Individual's Alcohol Use

The DOE/XXXXX relies on 10 C.F.R. ' 710.8(j) as one of the bases for suspending the individual's "Q"
access authorization. To support its contention that the individual uses alcohol habitually to excess and is
alcohol dependent, the agency highlights the following four sources of its information: the 1994 PSI
Transcript, the 1986 PSI Transcript, a Report dated July 7, 1994, signed by Dr. XXXXX, memorializing
Dr. XXXXX's professional opinion based on his psychiatric evaluation of the individual 10 days earlier,
and medical treatment records and discharge summary obtained from XXXXXXXXX, the inpatient
facility that most recently treated the individual for this alcoholism and depression.

According to the DOE/XXXXX, the information obtained as the result of the March 1994 PSI with the
individual reveals that the individual has a lengthy history of habitually using alcohol to excess to the point
of intoxication or impairment. As additional support for its position, DOE/XXXXX points to the sworn
statements made by the individual during the 1986 PSI in which he discussed his use of and involvement
with alcoholic beverages. Moreover, the DOE/XXXXX submits that the individual's medical records and
his discharge summary from XXXXXXXXX confirm that the individual was diagnosed by that facility as
being "Alcohol Dependent." In addition, the DOE/XXXXX relies on the opinion of the board-certified
psychiatrist who examined the individual at the request of the DOE in June 1994 and who opined in
writing and at the hearing that the individual is suffering from, among other things, Alcohol Dependence.
Finally, the DOE/XXXXX focuses on the psychiatrist's opinion that the individual's alcohol dependence
will adversely affect the individual's judgment and reliability in a security context.

1. The Individual Has Abused Alcohol Extensively and Has Been Diagnosed by a

Board-Certified Psychiatrist as "Alcohol Dependent."

It is quite clear from the evidence in the record that the individual's alcohol affliction can accurately be
characterized as falling within the criterion set forth in 10 C.F.R. ' 710.8(j). First, the individual readily
admits that he is an alcoholic. Response to Notification Letter; Hearing Tr. at 79. In addition, it is
undisputed that the individual's excessive alcohol consumption over a period of many years has impaired
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his mental abilities to the point where he has experienced memory loss, confusion, and blackouts. The
most noteworthy example of the devastating consequences flowing from the individual's excessive
drinking and attendant memory loss is the incident in which the individual shot his brother. This incident
demonstrates that the individual's judgment becomes clouded when under the influence of alcohol and that
he may be prone to unusual behavior. It also illustrates the difficulty the individual may encounter in
controlling his impulses when he is in an impaired mental state due to intoxication. On the whole, the
individual's lengthy history of alcohol abuse creates, in my opinion, a legitimate security concern that the
individual's judgment might be faulty and his reliability questionable when under the influence of alcohol.
The concern arises not merely when the individual is drinking but when he is sober as well. For example,
the individual has demonstrated poor judgment when he elected scores of times since 1983 to consume
alcohol against the advice of medical personnel of the inpatient alcohol treatment facility from which he
was discharged in 1983. Even assuming, for the sake of argument, that the individual was unable to
exercise control over his urge to drink alcohol, I am still troubled that the individual failed to seek
professional assistance beginning in 1986 to curb his alcoholic tendencies when they surfaced after a
period of abstinence.

Finally, it is the opinion of a board-certified psychiatrist, Dr. XXXXX, that the individual suffers from
"Alcohol Dependence." DOE Exhibit 8; Hearing Tr. at 19. This diagnosis corroborates that made four
months earlier by XXXXXXXXX, the facility that treated the individual for his alcohol problems in 1994.
DOE Exhibit 9 at 2. In his hearing testimony, Dr. XXXXX defined Alcohol Dependence as "the regular
excessive use of alcohol to the point of interference with one's health, social, and occupational activities."
Hearing Tr. at 19-20. According to Dr. XXXXX, both the individual's alcohol dependence and his
depression are mental conditions which could adversely affect the individual's judgment and reliability. It
is for this reason, asserts Dr. XXXXX, that he has concerns about the individual in a security setting. DOE
Exhibit 8 at 3.

The individual's admissions concerning his long term alcohol abuse and the psychiatric finding that the
individual is "alcohol dependent" unequivocally demonstrate that the DOE/XXXXX properly relied on 10
C.F.R. ' 710.8(j) as a basis for suspending the individual's "Q" clearance. It was reasonable for the
DOE/XXXXX to conclude from the individual's protracted history of alcohol abuse that alcohol might
impair the individual's judgment and reliability to a point where he might fail to safeguard classified
matter or special nuclear material.

2. Mitigating Factors

a. Rehabilitation or Reformation

In his reported findings of the psychiatric evaluation of the individual and his hearing testimony,
Dr. XXXXX opined that the individual would require two years of sobriety before he might reach
rehabilitation and reformation. The reason advanced by Dr. XXXXX for the two year course of abstinence
is that the individual has a history of drinking to excess, abstaining for a period of time, and resuming his
excessive alcohol consumption pattern. Dr. XXXXX also stated that during the two year period of
abstinence, the individual must be involved in an ongoing program such as AA and demonstrate that he
has made a commitment to changing his lifestyle and attitude before Dr. XXXXX would be convinced that
the individual had achieved rehabilitation. Hearing Tr. at 22. Dr. XXXXX opined that the individual's
prognosis for rehabilitation from alcohol dependence was poor. By way of explanation, Dr. XXXXX
stated that his clinical interview of the individual and the MMPI-II, a screening psychological test,
revealed that the individual appeared resistant to change.

In defense of his rehabilitation claim, the individual asserts that his life has changed tremendously through
professional health care combined with self-improvement activities. See Response to Notification Letter.
He further advises that he is attending "After Care" meetings and other AA meetings, is now participating
in church services and in his community, and has made efforts to improve his work skills and education.
Id. Ms. XXXXX, the individual's girlfriend and life long friend, testified at the hearing that she believes
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that the individual is serious about abstaining from drinking this time because he now realizes he has a
sickness and desires to make something of his life. Hearing Tr. at 54, 61. In addition, Ms. XXXXX, a co-
worker who manages a Skills Enhancement Program at XXXXX, testified that the individual has made
great academic progress through the program. Hearing Tr. at 70-71. She further intimated in her testimony
that the individual's self-esteem has improved through his efforts in this program.

Dr. XXXXX, the clinical psychologist who testified on behalf of the individual, stated several times during
his hearing testimony that he would not consider the individual rehabilitated unless the individual
completely abstained from alcohol for a period of 18 months through August 1995. Hearing Tr. at 48-49.

Based on the testimony of the two experts at the hearing, I find that the individual has failed to
demonstrate that he is rehabilitated from his alcohol dependence. Even though there is a difference of
opinion between the two experts as to the appropriate length of time the individual must abstain from
alcohol to be considered rehabilitated, the individual is unable to meet even the less stringent of the two
time frames suggested for rehabilitation. In making this finding, I carefully considered the testimony of
Ms. XXXXX who, by her account, has known the individual for 39 or 40 years. Hearing Tr. at 54. In her
hearing testimony, Ms. XXXXX reports that the individual no longer likes being around others who drink
alcohol, has committed himself to changing his life, and has become active in his church. I am convinced
by Ms. XXXXX's testimony that she genuinely believes the individual is already rehabilitated because she
can attest to behavioral changes she has witnessed in the individual which support his attempts at sobriety.
Moreover, I am mindful that Ms. XXXXX may be more familiar with the personal habits of the individual
than either of the two experts who evaluated the individual for short periods of time. However, a lay
person's perspective of the individual's alcohol problem and her opinion concerning the individual's
rehabilitation efforts simply cannot overcome the opinions of experts to the contrary. 1/ Therefore, I must
give more weight to the testimony of the two experts. Both of the experts not only have cumulatively
treated thousands of persons with alcohol related problems and can gauge more accurately the time
required for rehabilitation, but both may be more objective about the progress of a person with whom they
have only a doctor-patient relationship .

In view of the foregoing considerations, I find that the weight of the evidence indicates that the individual
has not achieved rehabilitation from his alcohol dependence. Therefore, I find that his rehabilitation efforts
to date are not yet sufficient to mitigate the security concern his long term alcohol abuse raises to the
DOE.

b. Other Factors

In evaluating the extent and seriousness of the individual's alcohol abuse problem, I am especially
cognizant that the individual's problem is one that has plagued him for quite some time and one that cannot
be explained as a youthful indiscretion. More than a decade ago, the individual first sought professional
assistance for his alcohol related problem. By his own admission, the individual's first attempt to abstain
from excessive alcohol consumption was derailed three years after he left an alcohol abuse rehabilitation
program. He then resumed his old pattern of excessive drinking for approximately one year before
abstaining again for a five year period. The record reflects that the individual's relapse after the five year
period was prompted, at least in part, by his separation from his girlfriend. For one to two years thereafter,
the individual continued to abuse alcohol. This pattern of alcohol abuse, abstention, and relapse is
disturbing and indicates the gravity of the individual's alcohol abuse problem.

I am also concerned that on at least one occasion the individual's relapse occurred when he separated from
his girlfriend. This suggests to me that the individual may seek comfort in alcohol when stressful events
occur. While the individual tried to assure me at the hearing that he would not use alcohol as a crutch
again if similar circumstances were to arise, I am not convinced by his testimony. Hearing Tr. at 121. The
evidence in the record contradicts this assertion. Because of my skepticism on this matter, I am not able to
gauge the likelihood of the individual's resorting to alcohol use and possible abuse during times of stress.



Case No. VSO-0014, 25 DOE ¶ 82,755 (H.O. Augustyn May 8, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0014.HTM[11/29/2012 1:31:56 PM]

Moreover, the shooting incident which culminated 13 hours of drinking by the individual raises concerns
in my mind whether the individual can control his behavior while in an alcohol impaired state. In addition,
since this incident only occurred 15 months ago, I can not excuse this incident as so remote in time as to
carry little weight.

Another factor I considered as I evaluated the individual's alcohol dependence is that he continued to
consume alcohol until the day before his trial on the assault charges stemming from the shooting incident.
This fact is very distressing and denigrates the individual's claim that he will reform his drinking habits
because the incident jolted him into realizing the deleterious effect alcohol was having on him. Id. at 79.

Lastly, I considered whether it is appropriate to excuse the individual's alcohol dependence as merely an
outgrowth of the individual's depression. Dr. XXXXX testified that the individual may have been
consuming alcohol to self-medicate his depression. Id. at 47, 52. On the other hand, Dr. XXXXX indicated
that it is unclear in these situations whether people become depressed because they are drinking
excessively, or whether people who are depressed begin to drink. Id. at 28. In this case, Dr. XXXXX
ultimately concluded that the individual's problem is a dual one of alcohol dependence and depression.
Based on Dr. XXXXX's diagnoses, I must conclude that while the individual's alcohol abuse and
depression may be interrelated, each condition should be evaluated independently. In this vein, I find that
the DOE/XXXXX's concern that the individual's judgment and reliability may be impaired due to his
alcohol abuse is a concern that cannot be negated by ascribing a cause to that abuse.

c. Conclusion

Based on all the foregoing considerations, I find that the DOE/XXXXX was correct in advancing
10 C.F.R. ' 710.8(j) as a basis for suspending the individual's access authorization. In light of this criterion,
I cannot find that restoring the individual's access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.

B. The Individual's Depression

Another criterion upon which the DOE/XXXXX relied in suspending the individual's access authorization
is 10 C.F.R. ' 710.8(h), the criterion concerning emotional, mental and personality disorders. That criterion
specifically requires the medical diagnosis of a board-certified psychiatrist, other licensed physician or
licensed clinical psychologist, before the DOE can invoke it. In this instance, it is the psychiatric
evaluation of Dr. XXXXX, a board-certified psychiatrist, which provides the basis for the DOE/XXXXX's
action under criterion (h).

In the report memorializing his psychiatric evaluation of the individual, Dr. XXXXX asserts that the
individual suffers from Major Depression Recurrent. DOE Exhibit 8 at 2. Dr. XXXXX bases his opinion
on a one hour clinical evaluation of the individual and the results of an MMPI-II, a psychological
screening test, which he administered to the individual. According to Dr. XXXXX, the individual was first
diagnosed as depressed in 1992, at which time he was placed on anti-depressant medication. Dr. XXXXX
notes in his report the individual's feelings of hopelessness and worthlessness, and indicates that the
individual has some long standing personality problems with resistance to treatment. While Dr. XXXXX
advises that the individual's depressive symptoms may do well with medication, he rates the individual's
prognosis as poor based on the individual's resistance to change. Dr. XXXXX concludes that the
individual's mental condition could adversely affect the individual's judgment and reliability in the security
context. DOE Exhibit 8 at 3.

The DOE supplements Dr. XXXXX's opinion on this issue with excerpts from the individual's medical
records generated by XXXXXXXXX. Those records indicate that the individual was diagnosed with
depressive disorder. DOE Exhibit 9. In addition, the individual acknowledged in the 1986 PSI that he has
experienced depression as the result of some family problems. More recently, the 1994 PSI Transcript
contains several statements by the individual that he experienced depression over the years yet failed to
take his antidepressant medication from time to time because of its side effects. PSI Tr. (1994) at 28-30.
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In his defense, the individual presented the testimony of Dr. XXXXX, a clinical psychologist at the
XXXXX plant, who treated the individual on several occasions. Dr. XXXXX testified that he believed the
individual consumed alcohol to medicate his depression. Hearing Tr. at 47, 52. Also, Dr. XXXXX testified
that at the time the individual shot his brother the individual was experiencing a major depression. Id. It is
Dr. XXXXX's opinion, however, that the individual has made good progress in controlling his depression
through the use of medication. Id. at 40. In addition to this expert testimony, the individual submits that
the factors contributing to his depression have changed significantly. Response to Notification Letter.
Specifically, the individual advises that he no longer has "family problems" which previously caused stress
in his life. Id. Moreover, the individual's girlfriend testified that certain unspecified financial pressures in
the individual's life have been alleviated and, as a consequence, his outlook on life has improved. Id. at 60.
Furthermore, the individual maintained at the hearing that his depression is under control now that he is
taking his anti-depressant medication. Id. at 81. With respect to the issue of whether the individual would
continue to take his medication on a regular basis, he asserted that he will take the medication because he
does not want to revert to the condition he was in when he failed to take it. Id. at 120.

There is no dispute that the individual suffers from depression. In considering whether the individual has
mitigated the concerns raised by Dr. XXXXX relating to the individual's mental illness, I noted first that
the individual's mental condition is one that is not temporary in nature. The individual admits to having
experienced depression many years before he sought treatment for the condition sometime in 1992. I also
considered testimony at the hearing that family and financial problems, two circumstances which might
have exacerbated the individual's mental condition, have allegedly been alleviated. While these stressful
circumstances may have contributed to the individual's depressed state, I am still concerned that other
stressful events might negatively impact the individual's mental state in the future. Testimony in the
record, however, persuaded me that the individual's self-esteem has probably improved through the
educational opportunities of which he is availing himself. The individual's enhanced self-esteem might
obviate concerns voiced by Dr. XXXXX that the individual at the time of his evaluation was experiencing
feelings of hopelessness and worthlessness. In the absence of an expert opinion confirming this fact,
however, I am unwilling to conclude that the individual's mental health problems are in remission. I
cannot ignore the fact that there is no expert opinion specifically affirming that the individual's depression
is controlled by medication to the extent that a probability of recurrence is small. It is true that
Dr. XXXXX believes the individual has made very good progress. However, an opinion that the individual
is making good progress does not equate to an affirmative representation that the individual's mental
illness is in remission or controlled by medication to the extent that the likelihood of its recurring is small.
Moreover, I was not convinced by the individual's hearing testimony that he would continue to take his
medication on a regular basis. In view of the individual's history of not faithfully taking his anti-depressant
medication, I am not prepared to find, without the benefit of a specific medical opinion, that the likelihood
of the individual's depression returning is small. In addition, Dr. XXXXX's concern that the individual's
depression may cause his judgment to be impaired is one I share in view of Dr. XXXXX's testimony that
the individual was experiencing a major depression at the time he shot his brother. There is no more
chilling testament to the individual's lapse in judgment than when the individual used a 12-gauge shotgun
to injure his brother. Should the individual experience a major depression again, I am concerned that the
individual's judgment concerning matters relating to rules and regulations affecting security might be
impaired.

Based on the foregoing considerations, I find that the allegations advanced by the DOE/XXXXX with
respect to 10 C.F.R. ' 710.8(h) are meritorious. I also find that there are no factors present in this case
which would mitigate the security concerns the DOE/XXXXX has expressed in connection with the
derogatory information about the individual ascribed to criterion (h). Therefore, based on the derogatory
information connected with criterion (h), I cannot find that it would not endanger the common defense and
security and would be clearly consistent with the national interest to continue access authorization to the
individual.

C. The Individual's Criminal Conduct
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The last criterion which the DOE/XXXXX advances in support of its adverse action against the individual
is 10 C.F.R. ' 710.8(l). As noted in Section II above, criterion (l) pertains to information which
demonstrates that a person has engaged in unusual conduct such as criminal behavior, which tends to
indicate that a person is not honest, reliable, or trustworthy (emphasis added).

As justification for invoking criterion (l), the DOE/XXXXX points to the incident on December 31, 1993
in which the individual shot his brother with a 12-gauge shotgun. While some of the details surrounding
his incident are subject to dispute by the individual, 1/ it is undisputed that it was the individual who shot
his brother. DOE Exhibit 10. It is also undisputed that the individual and his brother had consumed alcohol
to excess before the shooting and that the individual was driving his vehicle while in an intoxicated state.
PSI Tr. (1994) at 8; Hearing Tr. at 91, 92, 112.

In his defense, the individual paints the shooting incident as an isolated one. Id. at 102. In fact, the record
indicates that with the exception of a speeding violation, the individual had not been arrested prior to the
shooting incident.

While I am cognizant the shooting incident is the only time the individual committed a crime, I am not
willing to dismiss the intentional discharge of firearms at another person as an insignificant matter. The
shooting was an act of violence committed by a mature man against a close family member.

Since there is extensive testimony in the record that the shooting incident was triggered by excessive
drinking and/or the individual's depression, I view the individual's drinking, depression, and his
commission of a violent crime as interrelated. In explaining his mental state prior to the shooting, the
individual states, "I lost everything. My mind just said, 'Clicker' . . . . " PSI Tr. (1994) at 8. The
individual's explanation reveals not only that his judgment was obscured at the time of the incident, but
that he believed he could not control his actions. Also, it is noteworthy that just prior to the shooting the
individual was driving his truck while intoxicated. Again, I must question the judgment and reliability of a
man who drinks one-fifth of vodka over a 13 hour period and then voluntarily drives a vehicle. I am of
the opinion that until the individual is rehabilitated from his alcohol abuse and in remission from his
depression, there is a possibility that an incident such as the one at issue here could occur again. It is not
inconceivable that the next incident might involve a security breach. Therefore, I find that the
DOE/XXXXX properly invoked 10 C.F.R.' 710.8(l) as a basis for suspending the individual's security
clearance. Accordingly, in light of criterion (l), I do not find that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.

V. Conclusion

As explained in this Opinion, I find that the DOE/XXXXX properly invoked 10 C.F.R. '' 710.8(j), (h) and
(l) in suspending the individual's access authorization. In view of these criteria and the record before me, I
cannot find that restoring the individual's access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest. Accordingly, I find that the
individual's "Q" access authorization should not be restored.

The regulations set forth at 10 C.F.R. ' 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement. 10 C.F.R. ' 710.28(b). The address to which
submissions must be sent for purposes of serving them on the Office of Security Affairs is as follows:
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Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

1/ Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. '
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization, security
clearance, or "Q" clearance. 1/ The OHA assigned the Motion to Strike a case number, Case No. VSX-
0002, for purposes of tracking the interlocutory motion relating to the seminal case, Case No. VSO-0014.
1/ Pursuant to 10 C.F.R. ' 710.27(e), I closed the record in this case on April 7, 1995, when I received the
transcript of the XXXXX hearing. On May 4, 1995, the individual's Counsel submitted an Affidavit
executed by the individual in which the individual attests to his sobriety for the last 15 months. I reviewed
the Affidavit and made the determination that it provides no additional probative information which
warrants my reopening the record in this case. 1/ Under cross-examination at the hearing, the individual
testified that he did not disagree with the opinion of the psychiatrist and psychologist that he is not yet
rehabilitated. Hearing Tr. at 98. While I could construe the individual's statements as admissions against
interest and use them as a basis for finding against the individual on his rehabilitation defense, I will not.
Throughout the hearing, I observed the individual's apparent difficulty in understanding questions posed to
him not only on cross-examination but on direct examination as well. At several points during the hearing,
I stopped the questioning and asked the individual if he understood the use of certain words in the context
of a given question. In each instance, the individual admitted that he did not understand some of the
vocabulary used by the counsel doing the questioning. Nevertheless, he appeared willing to respond to the
question without revealing his confusion, or asking for clarification. For this reason, I am not convinced
that the individual understood the question, posed in the form of a double negative, which alluded to the
experts' opinion as to his rehabilitation efforts. I have chosen, therefore, to accord no weight to the
individual's response which, if read literally, indicates the individual concurs in the experts' assessment that
he is not yet rehabilitated. 1/ I find that the disputed details associated with the criminal incident are not
relevant to my administrative examination of the security concerns stemming from the incident. For
example, for purposes of this Opinion, it is irrelevant whether the individual loaded the gun before he used
the weapon or whether the gun was loaded at the time the individual located the weapon. Hearing Tr. at
92, 115. Similarly, I need not concern myself whether the individual kicked his brother off the porch after
he shot him, or whether the brother fell from the porch after the shooting. Id. at 92, 93, 110, 112, 115.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: January 17, 1995

Case Number: VSO-0015

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to retain a
level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."<1>The Department of Energy's XXXXX Field Office (DOE/XXXXX) suspended the
individual's access authorization under the provisions of Part 710. This Opinion considers whether, on the
basis of the evidence and testimony in this proceeding, the individual's access authorization should be
restored.

I. BACKGROUND <2>

The individual has been employed at the Department of Energy's
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX in XXXXXXXXXXXXXXXX since 1983. At that
time, the individual also received a "Q" clearance

enabling him to work at the facility. In August 1992, the DOE began what appears from the record to be a
routine security reinvestigation of the individual, see DOE Order 5631.2C (9-15-92) Ch. VIII
(Reinvestigation Program), when it required him to complete an updated Questionnaire for Sensitive
Position. Since DOE Security identified certain security concerns as a result of the limited background
investigation (LBI) of the individual, a personnel security interview (PSI) of the individual was conducted
on March 22, 1994 (hereinafter referred to as "the 3/22/94 PSI") (DOE Exhibit 12).<3>This interview did
not resolve Security's concerns and Security referred the individual for a psychiatric evaluation by Dr.
XXXXX, a board-certified psychiatrist. On the basis of that evaluation, Dr. XXXXX concluded that the
individual: (a) was a user of alcohol habitually to excess without adequate evidence of rehabilitation or
reformation, (b) did not have any other illness or mental condition which might cause a significant defect
in judgment or reliability, and (c) had shown adequate rehabilitation or reformation from prior use of
illegal drugs. See April 27, 1994 Letter from XXXXX, M.D., to XXXXX, DOE (Psychiatric Evaluation )
(DOE Exhibit 8).

On June 10, 1994, the individual reported to his DOE-contractor employer an arrest for Driving Under the
Influence (DUI) that had occurred on April 10, 1994. See Notification of Reportable Information (DOE

file:///persecc.htm#vso0015
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Exhibit 7). This information was forwarded to DOE/XXXXX's Internal Security Division. After two
further PSIs of the individual, which were conducted on July 6, 1994 and August 22, 1994, the Manager of
DOE/XXXXX determined that information uncovered during the reinvestigation was substantially
derogatory and created questions regarding the individual's continued eligibility for access authorization.
Accordingly, on September 20, 1994, he suspended the individual's access authorization and subsequently
obtained authorization from the Director of the Office of Safeguards and Security to initiate an
administrative review proceeding.

The administrative review proceeding was commenced by the issuance of a December 9, 1994 letter which
notified the individual that information possessed by the DOE created a substantial doubt concerning his
continued eligibility for access authorization (Notification Letter). The Notification Letter was
accompanied by an enclosure (Enclosure 1) that detailed the derogatory information possessed by the
DOE.<4> DOE/XXXXX found this information to meet the provisions of 10 C.F.R. § 710.8(j). That
subsection pertains to information that an individual has "[b]een, or is, a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed
clinical psychologist as being alcohol dependent or as suffering from alcohol abuse." DOE/XXXXX
further noted that, according to Dr. XXXXX, there was not adequate evidence in this case of rehabilitation
or reformation. The Notification Letter also informed the individual that he was entitled to a hearing before
a Hearing Officer in order to resolve the substantial doubt regarding his continued eligibility for access
authorization.

On January 5, 1995, the individual requested a hearing without filing a separate written response to the
information that raised the doubt concerning his access authorization eligibility. Under the regulations,
such a request for a hearing is deemed a general denial of all of the reported information listed in the
Notification Letter. 10 C.F.R. § 710.21(b)(5). The individual's request for a hearing was forwarded by
DOE/XXXXX to the Office of Hearings and Appeals on January 17, 1995, together with a copy of the
Notification Letter in which the statement of derogatory information was annotated with references to,
inter alia, the relevant pages in the various PSIs of the individual and the Psychiatric Evaluation. I was
appointed the Hearing Officer in this matter on January 18, 1995. In accordance with 10 C.F.R. §
710.25(f), a prehearing telephone conference was held on April 5, 1995, and on April 7, 1995, the DOE
Counsel filed 25 numbered exhibits with the Office of Hearings and Appeals.<5> The hearing was
convened at XXXXX on XXXXX, and a copy of the transcript of the hearing (hereinafter cited as "Tr.")
was received by the Office of Hearings and Appeals on May 5, 1995.

II. DEROGATORY INFORMATION CONTAINED IN THE NOTIFICATION LETTER

The Notification Letter includes (a) a history of the individual's alcohol consumption based on his
statements in various PSIs and at the psychiatric evaluation, (b) a summary of the Psychiatric Evaluation,
and (c) information concerning the April 10, 1994 DUI arrest.

The history of the individual's alcohol consumption in the Notification Letter can be summarized as
follows: The individual first consumed alcohol in the late 1950's when he drank a half of a bottle of wine
at the age of 13. One year later, he began drinking beer and would become intoxicated approximately
every three months. At age 17, he began drinking to intoxication almost every Friday and Saturday night,
consuming a six pack of beer at each sitting. This pattern of consumption continued for approximately
four years until the individual's divorce from his first wife. The individual then began drinking to
intoxication almost every day. In 1969, he met the woman who was to become his second wife and, at her
request, totally abstained from alcohol for a little more than a year. In 1971, the individual married this
woman, resumed drinking, and on at least one occasion was charged with DUI. During the 1970's, he
drank to intoxication from two to four times a month. In an August 2, 1983 PSI he stated that his drinking
adversely affected his second marriage. From 1979 to about September 1981, the individual became
intoxicated an average of three to four nights a week. During this period, he had two alcohol-related
arrests, a DUI in 1980 and an arrest for criminal trespass in September 1981. In lieu of a court appearance
on the criminal trespass charge, the individual entered an alcohol treatment program. At the end of the six
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month program, he was advised to continue attending Alcoholics Anonymous (AA) meetings; however, he
did not do so. For a period of time after the arrest, the individual abstained from alcohol. However, he
resumed drinking in 1983, and until 1990 drank once a month, becoming intoxicated every four months.
At the psychiatric evaluation, the individual stated that in 1990 he joined a fraternal organization where he
usually consumed two drinks at weekly meetings, and had four drinks at a sitting approximately once
every three months. However, when informed by Dr. XXXXX that this information was not consistent
with allegations concerning his level of drinking made by his third wife, the individual acknowledged that
he had three to four beers approximately once a month, and had to be driven home on these occasions. At
the psychiatric evaluation, he further stated that since 1992 he had limited his intake to two to three beers
in six hours on each Friday and Saturday night. He said that he drank to the point of intoxication at least
three or four times during this period. One of those incidents occurred during a three day trip to New
Orleans in December 1993 in which the individual drank to intoxication on each day. The most recent
alcohol incident referred to in the Notification Letter was the April 10, 1994 DUI arrest. The blood test
given to the individual by the police showed a blood alcohol content (BAC) of 0.151. The Notification
Letter indicated that the individual did not inform Dr. XXXXX about this incident at the psychiatric
evaluation that took place two weeks later.

III. THE HEARING

At the hearing, the individual, who represented himself, and the DOE Counsel each called two witnesses to
testify. The individual testified on his own behalf and called as a witness XXXXX, who leases a portion of
the individual's house and is employed as a bartender at a bar patronized by the individual. The two
witnesses who testified on behalf of the DOE were XXXXXXXXXXXXXXXXXXXX, a DOE contractor
Personnel Security Analyst, and Dr. XXXXX.

Ms. XXXXX testified concerning the nexus between alcohol abuse (and alcohol dependence) by security
clearance holders and the national security interests of the DOE and the U.S. Government. Tr. at 16-26.
She stated that when clearance holders are under the influence of alcohol, their inhibitions are lowered and
they are therefore more likely to release classified or sensitive information. She testified that alcoholics
present an unacceptable security risk because they experience these effects more frequently than does the
general population. She added, however, that her knowledge of the individual's case was obtained solely
from her review of his personnel file, and that to her knowledge, the individual had never released
classified information. But she stated that even if there is no record that an alcoholic has released classified
information previously, the DOE fears that in the future he may be unable to exercise the proper judgment
needed to obey DOE security regulations with respect to the protection of classified information.
Therefore, she stated, the DOE denies security clearances to those determined to be alcoholics who have
not demonstrated rehabilitation.

The individual's lodger testified that he met the individual while working at his current bartending job
three years ago, and since that time he has never seen the individual drink more than one or two beers at a
sitting. He further stated that he currently sees the individual at his bar "once or twice a week," and he
characterized the individual as "a light to moderate drinker, if that." Tr. at 28-29. He stated that he has
shared space in the individual's house for eight or nine months, and that there is no alcohol in the
individual's home. He further testified that he had never seen the individual drink any alcoholic beverage
other than beer, and that he had never seen the individual drunk. Tr. at 34. He also stated that because he
and the individual worked at different times of the day, they were usually not home at the same time, and
that he was in the individual's presence only ten to fifteen hours per week. Tr. at 35-37.

In his testimony, the individual admitted that he is an alcoholic, but stated that, since the start of divorce
proceedings with his third wife in 1992, he has been controlling this problem by curtailing his intake of
alcohol. Tr. at 39, 51, 119. The individual testified that he patronizes several bars on a regular basis, but
that he usually drinks only about two beers per week. <6>Tr. at 46. The only exceptions to this pattern of
alcohol consumption, the individual testified, occurred during a three day visit to New Orleans in
December 1993, and during the hours prior to his April 1994 DUI arrest. The individual testified that
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during his three days in New Orleans, he consumed an unrecalled number of "Hurricanes," a mixed drink
containing alcohol, over the course of each day. Tr. at 39, 116. He also stated that he did not attempt to
adhere to his two drink limit since he was not going to be operating a motor vehicle. Tr. at 39.

Regarding his April 10, 1994 DUI arrest, the individual testified that he drank four beers over the course of
four hours preceding his arrest. Tr. at 40, 48. When informed that this level of consumption was
inconsistent with his BAC level of 0.151, the individual insisted that he had consumed only four beers, and
suggested that the high BAC reading might have been caused by his use of Ventolin, an inhalant used by
asthmatics, by his lack of food intake during the period in question, or by an unspecified error in
administering the blood alcohol test or interpreting the results. The individual further stated that after his
psychiatric evaluation in April 1994, he regularly attended Employee Assistance Program (EAP) meetings
at which alcohol related issues were discussed, and also acted as a "facilitator" at those meetings after the
regular facilitator was no longer available. Tr. at 52-53.

The individual also submitted a number of documents at the hearing in support of his position. These
documents are: Individual's Exhibit 1-- a "Plan of Studies" submitted by the individual to his employer,
which indicates that he is currently enrolled at the Denver Institute of Technology, and a "Manager's
Justification Form," in which the individual's managers recommend that he be reimbursed for his tuition
costs because the courses for which he has enrolled will aid his job performance; Individual's Exhibit 2--a
memorandum setting forth work restrictions necessitated by the individual's asthma; and Individual's
Exhibit 3--a series of signed, unsworn statements by five of the individual's acquaintances to the effect
that they have never seen the individual drink more than one or two beers, and a letter of appreciation
addressed to the individual and a number of other employees thanking them for their work in performing a
repair task at the XXXXX facility.

Dr. XXXXX testified about the manner in which the individual's evaluation was conducted and the factors
that led him to conclude that the individual suffers from alcohol abuse. Specifically, Dr. XXXXX stated
that his diagnosis was based on information obtained from four case evaluations provided by the DOE and
on the statements provided by the individual concerning his history of alcohol usage. Tr. at 76. Based on
these sources, Dr. XXXXX testified as to the items which he had listed in his Psychiatric Evaluation as the
evidence from which he concluded that the individual is an alcoholic. According to Dr. XXXXX, the
individual: (i) has drunk to the point of intoxication (as he himself defines that word) on three occasions
during the two year period preceding his psychiatric evaluation, (ii) has in the past shown emotional
reliance upon the use of alcohol, (iii) has had multiple alcohol-related legal problems, (iv) shows possible
minimization of alcohol related problems, (v) has lost control over his drinking many times since the
1960's, most recently two months prior to the evaluation, (vi) experienced affective or emotional changes
in the 1970's as a result of alcohol consumption, (vii) experienced guilt over his use of alcohol during the
1960's and 1970's, (viii) went to work with hangovers on numerous occasions during the 1960's and
1970's, and (ix) has a significant family history of alcoholism.

When specifically asked about the individual's testimony regarding his current level of alcohol
consumption, Dr. XXXXX characterized the individual's self-described two-beer limit as "high risk
behavior." See Tr. at 108-112. He stated that he views alcoholism as a lifetime disease, and that once a
person has had significant problems related to alcohol intake, as exemplified by the individual's patterns of
alcohol usage in the 1960's and 1970's, "the chances that he will have problems in the future are quite
great." Tr. at 91. He further noted that there are genetically based factors that make some people
particularly susceptible to alcoholism, and that these factors are applicable to the individual. Tr. at 92-93.
He opined that studies purporting to show that alcoholics can be trained to drink socially have been
discredited and that other studies show that a mere three percent of alcoholics can safely become social
drinkers. Tr. at 109-111. In general, he concluded that because the individual has continued to consume
alcohol since his psychiatric evaluation, there had been no rehabilitation or reformation.<7> Tr. at 108-
112.

IV. FINDINGS OF FACT AND ANALYSIS
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The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this
Opinion concerning the individual's eligibility for access authorization are the following: the nature,
extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these
criteria to the information presented by the DOE/XXXXX in this case and to the testimony and exhibits
presented by the individual. As discussed below, after carefully considering the entire record in view of
the standards set forth in 10 C.F.R. Part 710, I find that the individual has been a user of alcohol habitually
to excess and has been diagnosed by a board-certified psychiatrist as suffering from alcohol abuse. I
further find that he has failed to present sufficient evidence of rehabilitation, reformation, or other
mitigating factors. I therefore recommend that the DOE should not restore the individual's access
authorization.

As an initial matter, the individual has acknowledged that he is an alcoholic, and, for the most part, he has
not attempted to rebut the derogatory information as it pertains to his past levels of alcohol consumption.
The evidence of excessive alcohol use and concomitant legal and social problems set forth in the
Notification Letter is therefore essentially uncontroverted, and is sufficient to establish that the individual
has been a user of alcohol habitually to excess. In addition, the individual has been diagnosed as suffering
from alcohol abuse by a board-certified psychiatrist. Dr. XXXXX's diagnosis of alcohol abuse was based
on facts concerning the individual's history of alcohol usage that are, for the most part, undisputed and
support that diagnosis.

Moreover, the individual has failed to persuade me that he has been rehabilitated or reformed to a degree
sufficient to allay the agency's security concerns. There is uncontested expert testimony in the record that
any alcohol usage by the individual creates a high risk that he will be unable to control his alcohol intake
in the future. Tr. at 92-94. Dr. XXXXX's position is consistent with the fourth edition of the Diagnostic
and Statistical Manual of Mental Disorders of the American Psychiatric Association (DSM-IV):

Alcohol abuse and dependence have a variable course that is frequently characterized by periods of
remission and relapse. A decision to stop drinking, often in response to a crisis, is likely to be followed by
weeks or more of abstinence, which is often followed by limited periods of controlled or non-problematic
drinking. However, once alcohol intake resumes, it is highly likely that consumption will rapidly escalate
and that severe problems will once again develop.

DSM-IV at 202. <8> Even though Dr. XXXXX testified that a person who has been an alcoholic can, in
some instances, safely resume the consumption of alcohol, I cannot find that the individual has maintained
a pattern of non-abusive drinking for a sufficient time to demonstrate rehabilitation or reformation.

Dr. XXXXX's concerns that the individual is at a high risk of being unable to control his alcohol intake
have been confirmed by the fact that during the approximately two and one half years that the individual
states he has limited his intake, he has admitted to exceeding his limit on at least two occasions.<9> On
the first of the two undisputed occasions, the three day trip to New Orleans, the individual consumed an
excessive number of "Hurricanes" over the course of each day.<10> On the second occasion, he consumed
at least four beers over the course of four hours preceding his April 1994 DUI arrest.

Moreover, there is credible evidence in the record that the individual consumed considerably more beers on
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the latter occasion. Using a table prepared by the XXXXX Division of Highway Safety, Dr. XXXXX
estimated that, on the basis of the individual's weight on that night as testified to by the individual at the
hearing and a BAC level of 0.151, the individual would have consumed a little over ten twelve-ounce
beers over the four hours he claimed to have been drinking that evening. Tr. at 113. In contrast, according
to Dr. XXXXX, if the individual had consumed only four beers during that time period, he would have had
a BAC of only 0.02. Id. Although the individual strenuously insisted that he had only four beers and the
blood alcohol test must have been flawed, I am convinced that on this occasion, as in New Orleans, he
exceeded his self-imposed limit of one to two beers per week and lost control of his alcohol
intake.<11>Although the individual has consistently argued that his BAC level may have been increased
by his use of the asthma medication Ventolin and the fact that he had not eaten, I am persuaded by Dr.
XXXXX's testimony that neither of those factors would have significantly, if at all, affected the
individual's BAC. See Tr. at 114, 122. Further, the fact that the individual's BAC was considerably in
excess of 0.1 grams of ethyl alcohol per 100 milliliters of blood, i.e., a BAC of 0.1, is confirmed by the
individual's roadside breathalyzer test result of 0.134. <12>See April 10, 1994 XXXXX Police Department
Report (DOE Exhibit 9) at 3. The individual has presented no countervailing, competent evidence to
challenge either the blood alcohol and breathalyzer tests or Dr. XXXXX's explanation of the test results.
In rejecting the individual's claim that he has successfully controlled his alcohol intake, I therefore find
that this incident is more serious than a simple case of his drinking a few beers over his self-imposed
limit. The individual exhibited indefensibly poor judgment by operating a motor vehicle under the
influence of the large number of beers he consumed that night, as indicated by his BAC.

In considering the individual's claim that his drinking is under control, I have accorded little weight to the
testimony of his lodger and the unsworn written statements from five of his co-workers and acquaintances
to the effect that they had never seen him drink more than a couple of beers or otherwise abuse alcohol.
The lodger, who does not drink alcohol or socialize with the individual, could not testify as to how much
the individual imbibes when he is drinking in any establishment other than the bar where the lodger works.
Four of the persons who signed statements indicated that they had known the individual more than eight
years, a period of time that includes the early 1990's, when the individual has acknowledged frequently
drinking more than two beers at a sitting when attending meetings of his fraternal organization. Clearly,
these persons did not socialize much with the individual or understated what they knew about his drinking.
The fifth statement was from the person with whom the individual went to New Orleans and drank heavily
for three days. Tr. at 57. It disingenuously refers only to the individual's supposedly limited consumption
of beer and not to other alcoholic beverages such as the "Hurricanes" that the individual admittedly
consumed in large quantities in New Orleans.

Even if the individual's current alcohol consumption level has generally decreased, he has not persuaded
me that it will remain at a moderate level in the future. This would not be the first time that the individual
has decreased his drinking. Before his marriage to his second wife, he abstained from drinking for one
year at her request, but later began drinking again. See 8/2/83 PSI (DOE Exhibit 20) at 18. After his
alcohol treatment in 1981 following his criminal trespass conviction, he abstained for a year, but then
resumed drinking again. Although his drinking at that point had decreased compared to his previous level
of intake, he admitted that "it [the treatment] didn't really help anything" and that he drank more than he
felt he should have. Tr. at 50-51. During the process of initially applying for a clearance in 1983, the
individual asserted that he had stopped drinking with the exception of an occasional beer. 8/2/83 PSI at 21.
However, he later admitted to becoming intoxicated once every four months in the 1980's and to being
unable to control his intake at the meetings of his fraternal organization in the early 1990's. Psychiatric
Evaluation at 2-3.

Furthermore, the individual spends many leisure hours in places where alcohol is readily available. At the
hearing, he mentioned the names of three bars that he patronizes on a regular basis, Tr. at 43-44, and he
patronized several others as recently as the April 10, 1994 DUI incident. See 7/6/94 PSI at 5-6. He has
also continued to socialize at his fraternal organization, although he has admitted that he is pressured to
drink there. 3/22/94 PSI at 32-33; Tr. at 61. While I accept the individual's statement that he goes to these
establishments to be with people or to hear music, he nonetheless consumes alcohol at these locations. He
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has abused alcohol in the past and I have no basis for finding that he will not abuse alcohol in the
future.<13>

In addition, the individual has not shown that he has laid the groundwork for continued sobriety by
creating the support structure necessary to avoid alcohol abuse. For example, he has not followed Dr.
XXXXX's recommendation that he attend AA a minimum of three times a week and ultimately get a
sponsor with whom he can "work the 12 steps" (see Psychiatric Evaluation at 7). At the hearing, the
individual stated that he does not have the time to participate in an alcohol rehabilitation program such as
AA because he now attends school four nights a week. Tr. at 40, 64. However, according to Dr. XXXXX,
there are approximately 500 AA meetings held daily in locations throughout the metropolitan XXXXX
region. Tr. at 142. Thus, it appears to me that rather than being unable to attend AA meetings or another
suitable treatment program, it is much more likely that the individual either believes such effort to be
useless or, despite describing himself as an alcoholic, does not feel that he needs continuing treatment.

I also do not find the individual's past participation at the now defunct EAP Program at the XXXXX site to
be an adequate substitute for a program such as AA.<14>It appears that this group focused more on
general life issues than on maintaining sobriety or alcohol education. See Tr. at 53-54. Moreover, although
the individual asserted that the EAP program was based on the 12 step program of AA, he was not able to
correctly state the first step.<15>While the individual is to be commended for attempting to facilitate the
XXXXX EAP program after the professional facilitator departed, that program simply did not provide
either rehabilitation or sufficient alcohol education for an alcohol abuser such as the individual.

Finally, the individual's failure to report the April 10, 1994 DUI arrest to his employer in a timely manner,
his concealment of the incident from Dr. XXXXX, and his explanation for these non-disclosures confirm
Dr. XXXXX's finding that the individual has tended to minimize his alcohol intake, one of the factors
upon which his diagnosis of alcohol abuse was based. The individual's explanation that he believed that he
did not have to report the arrest to his employer, see 7/6/94 PSI at 10, is belied by the fact that he
eventually did so, albeit two months late. Moreover, I find it significant that when DOE Security had
previously informed the individual of a failure to report an arrest on his personnel security questionnaire,
his explanation was that he "didn't think it was required." 8/2/83 PSI at 59. At that time, he was explicitly
instructed that he had the responsibility to immediately report any arrest, except for minor traffic
violations, to his employer. Id.

The individual's explanations for his failure to mention the April 1994 DUI arrest to Dr. XXXXX also
contribute to my resolving the issues in this case in a manner that is adverse to the individual. The
individual stated that he did not feel it was important to mention the arrest because he thought that (i) Dr.
XXXXX had his mind made up that he was an alcoholic, Tr. at 46, and (ii) the charge would be dismissed.
Tr. at 48, 123, 124. I cannot accept either explanation as justification for the concealment. Even if the
individual honestly believed that Dr. XXXXX had prejudged him, I cannot find that concealing a DUI
arrest two weeks before to be an acceptable response.<16>Further, it is clear that Dr. XXXXX asked about
alcohol related problems, not merely convictions. See Psychiatric Evaluation at 6; Tr. at 108. Merely
because the individual thought he would be able to avoid legal consequences arising from the arrest is no
excuse for not disclosing this information during the evaluation. This failure to disclose detracts from the
individual's credibility regarding the level of his alcohol consumption over the last three years and his
assertions concerning his ability to control his drinking in the future. The individual's concealment of
material information is also relevant to the security concerns about which Ms. XXXXX testified; namely,
the DOE must be able to depend on those holding clearances to obey security regulations, or at least be
trustworthy enough to inform Security immediately when breaches occur. See Tr. at 24.

IV. CONCLUSION

For the reasons set forth above, I conclude that the individual has been a user of alcohol habitually to
excess and has been diagnosed by a board-certified psychiatrist as suffering from alcohol abuse. I also
find insufficient evidence of rehabilitation or reformation or any other mitigating factor. In view of the
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security concerns testified to by Ms. XXXXX with respect to alcohol abusers, I conclude that the
individual has failed to demonstrate that restoring his clearance would not endanger the common defense
and would be clearly consistent with the national interest. Accordingly, it is my opinion that the
individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response with 20 days of receipt of the statement.

Ted Hochstadt

Hearing Officer

Office of Hearings and Appeals

<1>/ An "access authorization" is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>Because the individual has raised questions as to why DOE/XXXXX decided to reinvestigate him, and
suspend his security clearance after more than 10 years of employment at the XXXXX facility, this
background section is more detailed than might otherwise be necessary to understand the issues in this
case.

<3>3/ According to an August 23, 1993 Case Evaluation for Security Clearance (DOE Exhibit 15) that
was prepared after the conclusion of the LBI, these concerns pertained to derogatory information under 10
C.F.R. § 710.11(h), (j), (k) and (l) (1994) (revised 1994; now § 708(h)(illness or mental condition that may
cause a significant defect in judgment or reliability), § 708(j)(alcohol), § 708(k)(illegal drugs), §
708(l)(unusual conduct which tends to show the individual is not honest, reliable or trustworthy, or may be
subject to pressure, coercion, exploitation, or duress)).

<4>All subsequent references to the Notification Letter also include Enclosure 1.

<5>Copies of these documents were also provided to the individual, including the annotated copy of the
Notification Letter.

<6>He described going to one bar once or twice a week and two other bars once or twice a month. Tr. at
43-44. He noted however that there are months in which he patronizes these bars less frequently. Tr. at 44.
He further indicated that he always drank at least one beer at these establishments, but never more than
two.

<7>Dr. XXXXX stated that he would be willing to find rehabilitation after a one year period of abstinence
because studies show that persons who have successfully completed one year of abstinence usually
maintain their sobriety. Tr. at 100.

<8>Although the DSM-IV was not cited in the Psychiatric Evaluation, at the hearing Dr. XXXXX stated
that in his opinion the individual fell within the DSM-IV definition of a substance abuser. Tr. at 98, 135.

<9>The individual has not provided a consistent account of what that limit is and how often he has
exceeded it. At the psychiatric evaluation, he informed Dr. XXXXX that during the two years since his
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third divorce he had limited his drinking to two to three beers each Friday and Saturday night. Psychiatric
Evaluation at 1. At the hearing, he gave various accounts of his drinking during this period, but generally
stated that he doesn't drink more than one or two beers a week. Tr. at 41, 46.

<10>The individual's drinking must have been both heavy and prolonged, as the individual experienced
alcohol-induced tremors upon returning home from New Orleans. See Handwritten Notes of Psychiatric
Evaluation (DOE Exhibit 27).

<11>The individual's accounts of this incident have been characterized by minimization and
inconsistencies. When he was arrested, he told the police that he had drunk two beers. April 10, 1994
XXXXX Police Department Report (DOE Exhibit 9) at 2. In discussing the incident with DOE Security,
after describing his drinking one beer at each of four bars, 7/6/94 PSI (DOE Exhibit 4) at 5-7, he then
implied that he had drunk only three beers. Id. at 8. At the hearing, he admitted to four beers, but stated
that he had two beers at one of three bars that he patronized that night. Tr. at 149.

<12>Under XXXXX law, a motorist is presumed to be driving while under the influence if a blood test
shows an alcohol level of 0.1g alcohol/100ml of blood or a breathalyzer shows an alcohol level of 0.1g
alcohol/210 ml of breath. XXXXX Rev. Stat. § XXXXX (1993).

<13>The individual's new intention, apparently arrived at mid-hearing, that he will drink only soft drinks
in bars in the future, see Tr. at 55, while commendable, is not something upon which I can base a finding
of rehabilitation or reformation, particularly in view of the individual's past and recent history of alcohol
consumption.

<14>Dr. XXXXX also recommended that the individual attend EAP, but in addition to AA. Psychiatric
Evaluation at 7.

<15>The individual stated that the first step is, "admitting that there is a higher power." Tr. at 54. In fact,
the first step is to admit that "we were powerless over alcohol--that our lives had become unmanageable."
Alcoholics Anonymous World Services, Inc., The Twelve Steps and Twelve Traditions 5 (18th ed. 1994).
It is the second step which describes the belief in a "power greater than ourselves." Id. at 9. Subsequently,
the individual erroneously described AA as a 10 step program. Tr. at 61.

<16>Given the record before me, I am convinced that Dr. XXXXX did not prejudge the individual. Dr.
XXXXX appears eminently qualified to diagnose substance abuse given his extensive, 20-year experience
diagnosing and treating substance abuse at a number of different programs and hospitals. See Curriculum
Vitae (DOE Exhibit 26). Moreover, he took great pains in his detailed evaluation to base his conclusions
on the individual's specific case history. Although he acknowledged diagnosing substance abuse or
dependence in a high percentage of the individuals that the DOE refers to him, he noted that he sees a
skewed population since only those who are found by DOE Security to have the most genuinely troubling
facts in their background are referred to him. Tr. at 73. Dr. XXXXX also denied that DOE/XXXXX had
ever pressured him to diagnose alcohol abuse or dependence. Tr. at 127. Finally, as indicated in the
Background section, supra, Dr. XXXXX's diagnosis was favorable to the individual with respect to two of
the three concerns referred to him for evaluation. Therefore, I reject the individual's claim that Dr.
XXXXX had prejudged him.



Case No. VSO-0016, 25 DOE ¶ 82,757 (H.O. Brown May 19, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0016.HTM[11/29/2012 1:31:59 PM]

Case No. VSO-0016, 25 DOE ¶ 82,757 (H. O.
Brown May 19, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Opinion

Case Name: Personnel Security Hearing

Date of Filing: December 28, 1994

Case Number: Case No. VSO-0016

This Opinion concerns the eligibility of XXXXX ("the respondent") for continued "Q" access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>The Department
of Energy's XXXXX Operations Office (DOE/XXXXX) suspended the respondent's access authorization
under the provisions of Part 710. This opinion considers whether, on the basis of the evidence and
testimony presented in this proceeding, the respondent's access authorization should be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

The DOE granted the respondent an access authorization, in this instance a "Q" clearance, in January 1986
in conjunction with his employment as a XXXXX with
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, a DOE contractor located in
XXXXXXXXXXXXXXXXXXXXXX. However, on December 28, 1994,

DOE/XXXXX issued a Notification Letter informing the respondent that his access authorization had been
suspended based upon information in the possession of DOE which created a substantial doubt concerning
his continued eligibility. See 10 C.F.R. § 710.21. More specifically, the letter stated that such derogatory
information indicated criteria established in 10 C.F.R. § 710.8(j), that the respondent "has been, or is a
user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol
dependent or as suffering from alcohol abuse." The stated bases for this statement contained in Enclosure
2 accompanying the Notification Letter are summarized below.

file:///persecc.htm#vso0016
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In May 1994, the respondent was evaluated by Dr. XXXXX, a DOE-consultant psychiatrist, who issued a
report which provided his professional opinion that the respondent is a user of alcohol habitually to excess,
that there is not adequate evidence of rehabilitation and reformation, and that the respondent's condition
meets the Diagnostic and Statistical Manual of the American Psychiatric Association, 3rd Edition, Revised
(DSM III-R) criteria for Alcohol Dependence, Moderate, in Partial Remission. In addition, information in
possession of DOE shows that the respondent was arrested in the following alcohol related incidents: (1)
October 1982, on a charge of "Driving While Intoxicated" (DWI), having a blood-alcohol level of .20
according to a breathalyzer test that was administered; (2) July 1984, on a misdemeanor charge of
"Battery" in connection with a domestic violence incident involving his former wife under circumstances
in which, according to the police report, the respondent appeared to be very intoxicated; (3) November
1985, on charges of speeding and DWI by military police on
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX; (4) May 1987, on charges of "Criminal
Damage to Private Property", "Aggravated Battery", and "DWI", having a reported blood-alcohol level of
.195, for acts committed when the respondent intentionally rammed his former wife's car and a police car
upon fleeing the scene; (5) May 1987, on a reduced charge of "Battery" following an altercation outside a
bar; (6) December 1993, on a charge of "Battery" when the police responded to a reported altercation at
the respondent's apartment between he and his girlfriend, following a night of partying during which the
respondent acknowledges having consumed "about a six-pack" of beer; and (7) January 1994, on a charge
of "Battery" when the police again responded to a reported altercation between the respondent and his
girlfriend and the police report states that both appeared to be intoxicated.

In addition to the arrests, the Notification Letter (Enclosure 2) details several other alcohol-related
incidents that did not result in or necessitate intervention by the police: (1) the respondent received an
Article 15 disciplinary action for drinking alcoholic beverages while on duty in December 1980 while
serving in the U.S. Air Force; (2) in June 1992, the respondent who admits to have been drinking the
previous night, was perceived as having a strong odor of alcohol about him by his XXXXX supervisor and
a urinalysis screen test that was then administered indicated a blood-alcohol equivalence of .258; and (3)
the respondent acknowledges having telephoned his supervisor on several occasions and requesting
"personal leave" because of his use of too much alcohol the night before. The Notification Letter further
notes that the respondent has declined to participate in an alcohol outpatient treatment program
administered by XXXXX's Employee Assistance Program (EAP), and also declined to participate in
DOE's Employee Assistance Program Referral Option (EAPRO) under which the DOE would have
deferred the initiation of the present administrative review process under Part 710 in return for his
compliance and committing to obtaining professional help regarding the use of alcohol. Finally, the
Notification Letter notifies the respondent of his right to have the issue of his eligibility for continued
access authorization resolved by personal appearance before a Hearing Officer.

In a letter that was forwarded to OHA by DOE/XXXXX on January 18, 1995, the respondent exercised his
right under Part 710 to request a hearing in this matter, 10 C.F.R. § 710.21(b), and on January 24, 1995, I
was appointed as Hearing Officer in this case. After conferring with the respondent and the DOE Counsel
that had been appointed in the case, 10 C.F.R. § 710.24, I set a hearing date of March 29, 1995. Thereafter,
on February 27, 1995, DOE Counsel filed a compilation of documents relied upon as evidence by
DOE/XXXXX in support of the derogatory information itemized in the Notification Letter.<2>Then, on
March 7, 1995, I conducted by telephone a prehearing conference between DOE Counsel and the
respondent, as required under 10 C.F.R. 710.25(f)<3>, in which several salient matters were established.
First, although from the outset of the proceeding DOE Counsel and I had advised the respondent of his
right to be accompanied, represented and advised by counsel or a representative of his choosing, 10 C.F.R.
§ 710.21(b)(7), the respondent determined that he would proceed pro se at the hearing. Second, the
respondent did not wish to contest the factual validity of the Notification Letter but instead to present
evidence concerning his attendance at an alcohol rehabilitation program during 1994. The respondent
therefore stipulated the accuracy of the Notification Letter and underlying documents that were supplied
by DOE Counsel.<4> On the basis of this stipulation, DOE Counsel determined that it only wished to call
two witnesses: XXXXX, a DOE personnel security specialist, and Dr. XXXXX, the DOE consultant
psychiatrist that rendered the diagnosis relied upon by DOE/XXXXX in the Notification Letter. The
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respondent, in turn, sought only to testify in his own behalf and to call one other witness, XXXXX, his
probation officer, to proffer testimony concerning the respondent's participation in an alcohol
rehabilitation program. Accordingly, the hearing in this matter proceeded as scheduled, in
XXXXXXXXXXXXXXXXXXXXXX, on XXXXXXXXXXXXXX, with the specified witnesses.

II. Analysis

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the XXXXXXXXXXXXXX hearing convened in
this matter. In resolving the question of the respondent's eligibility for access authorization, I have been
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of
the conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure coercion, exploitation, or duress; the likelihood of continuance or recurrence; and
other relevant and material factors. After due deliberation, it is my opinion that the respondent's access
authorization should not be restored since I am unable to conclude that such restoration would not
endanger the common defense and security and would be clearly consistent with the national interest. 10
C.F.R. § 710.27(a). The specific findings which I make in this matter are discussed below, segmented into
the two avenues of inquiry which lead to my opinion: first, that the derogatory information, 10 C.F.R. §
710.8(j), presented by DOE/XXXXX in the Notification Letter is valid, substantial and sufficient to
disqualify the respondent as to access authorization eligibility and, second, that the respondent has failed
to present sufficient evidence of rehabilitation, reformation or other evidence to mitigate that derogatory
information.

A. Derogatory Information

The respondent does not contest the factual validity of the derogatory information and admits the actions
and conduct which are itemized in the Notification Letter, described above. Thus, consistent with his
stance concerning these matters, the respondent has further stipulated to the accuracy of the documents
submitted by DOE/XXXXX in support of the Notification Letter. See Memorandum of March 7, 1995
Prehearing Conference; Transcript of XXXXXXXXXXXXXXX Hearing (hereinafter "Tr.") at 7, 10, and
78.<5> Consequently, my evaluation of the derogatory information centers not upon whether the cited
incidents occurred, since that is given, but rather upon whether the respondent's conduct should disqualify
him from access authorization eligibility. In this regard, DOE/XXXXX places substantial reliance on the
diagnosis of Dr. XXXXX, a DOE consultant psychiatrist, who classified the respondent as "Alcohol
Dependent, Moderate, in Partial Remission" based upon his review of the respondent's records submitted
in this proceeding and his examination of the respondent in May 1994. The respondent has charged bias
on the part of Dr. XXXXX and thus implicitly challenges his diagnosis.<6> I have therefore examined the
stated bases for Dr. XXXXX's conclusions and, as explained below, I find no basis for questioning the
accuracy of his diagnosis.

In his report of evaluation provided to DOE/XXXXX following the examination of the respondent, Dr.
XXXXX's states that his diagnosis is based upon application of criteria relating to Psychoactive Substance
Dependence Disorder, as set forth in the third revised edition of the Diagnostic and Statistical Manual of
Mental Disorders of the American Psychiatric Association (DSM III-R). See Tr. Exh. 9, XXXXX, M.D.,
Psychiatric Evaluation dated May 29, 1994 (XXXXX Report), at 27.<7> DSM III-R provides, in pertinent
part, that a person is properly diagnosed with Psychoactive Substance Dependence<8>, where conduct
demonstrates:

A. At least three of the following

(1) substance often taken in larger amounts or over a longer period than the person intended

(2) persistent desire or one or more unsuccessful efforts to cut down or control substance use
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(3) a great deal of time spent in activities necessary to get the substance (e.g. theft), taking the substance
(e.g. chain smoking), or recovering from its effects

(4) frequent intoxication or withdrawal symptoms when expected to fulfill major role obligations at work,
school, or home (e.g. does not go to work because hung over, goes to school or work "high," intoxicated
while taking care of his or her children), or when substance use is physically hazardous (e.g. drives when
intoxicated)

(5) important social, occupational, or recreational activities given up or reduced because of substance use

(6) continued substance use despite knowledge of having a persistent or recurrent social, psychological, or
physical problem that is caused or exacerbated by the use of the substance (e.g. keeps using heroin despite
family arguments about it, cocaine-induced depression, or having an ulcer made worse by drinking)

. . . .

B. Some symptoms of the disturbance have persisted for at least one month, or have occurred repeatedly
over a longer period of time.

Having reviewed the respondent's personnel security file and performed a personal examination of the
respondent, Dr. XXXXX concluded that the respondent is properly determined as alcohol dependent based
upon his determination that the respondent met criteria A1, A2, A4, A5, A6, and B, in his use of alcohol,
while noting that only three of the nine in A are required for the diagnosis. XXXXX Report at 27. Then in
ranking the severity of the respondent's condition, Dr. XXXXX utilized the DSM III-R "Criteria for
severity of Psychoactive Substance Dependence", and determined that the respondent was:

Moderate: Symptoms of functional impairment intermediate between "mild" and "severe".

and,

In Partial Remission: During the past six months, either no use of the substance, or use of the substance
and no symptoms of dependence.

Id. at 28.

In his report and during the hearing, Dr. XXXXX clearly explains his application of the specified DSM
III-R criteria. First, concerning the A1 criterion, Dr. XXXXX states that the respondent is a binge drinker,
rather than a daily drinker, who employs various techniques to control his drinking such as not drinking
alone or only drinking on holidays and weekends.<9> Notwithstanding, the incidents described in the
Notification Letter indicate that the respondent has consumed greater amounts of alcohol than he may
have initially intended, and has become intoxicated frequently to the point in a number of instances that
intervention by police authorities was required.<10> Dr. XXXXX confirmed this assessment in his
testimony. See Tr. at 23-24.

With respect to criterion A2, Dr. XXXXX states that although the respondent has professed the belief that
he can control his drinking, he has persistently had serious alcohol related incidents. See Tr. at 24-25.
Consistent with this assessment, the record of this proceeding shows that the respondent has attended
Alcoholic Anonymous and received other counseling to control his drinking at various times. Id.; see Tr.
Exh. 15, XXXXX Employee Assistance Program medical records. Despite these efforts to control his
drinking, the difficulties occasioned by his sometimes excessive use of alcohol have resurfaced
intermittently over a number of years as displayed in the Notification Letter.

In addition, the behavior demonstrated by respondent, particularly the DWI arrests and work incidents
described in the Notification Letter, clearly fall within criterion A4. There are a number of occasions
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where the respondent reportedly requested leave from work because of excessive use of alcohol or the
lingering indications of excessive alcohol use were detected by co-workers. See Tr. at 25-26, and at 30-
31. For the same reason, Dr. XXXXX is secure in his opinion that the respondent's behavior falls under
criterion A5 (occupational activities reduced). Id. at 26. In addition, the respondent's alcohol consumption
clearly falls under criterion A6 since he has continued to drink despite the serious problems it has caused
him over the 12 year period covered by the Notification Letter. Indeed, as discussed in the succeeding
section of this opinion concerning rehabilitation, the respondent admittedly continues to drink despite the
present suspension of his access authorization and the resulting potential loss of his job. Finally,
concerning criterion B, the respondent's difficulties with alcohol have persisted for a number of years,
even prior to the incidents covered by the Notification Letter. See, e.g., Tr. Exh. 8, Transcript of July 19,
1985 PSI at 42 (admits he and his brother were drinking prior to violent altercation in 1979).

As noted previously, the respondent's condition need satisfy only three of the "A" criteria in order to
sustain a diagnosis of alcohol dependent. On the basis of the foregoing, I find that Dr. XXXXX's diagnosis
of the respondent rests upon firm foundation. Moreover, I find no support for the respondent's suspicion
that Dr. XXXXX's diagnosis was contrived in conspiracy with the DOE in order to separate him from
employment. See note 6, supra. Instead to the contrary, the record shows that based upon Dr. XXXXX's
report, the DOE offered the respondent an opportunity to keep his access authorization by participating in
the Employee Assistance Program Referral Option (EAPRO), a rehabilitation program administered by
DOE/XXXXX Personnel Security. See Tr. Exh. 3, Transcript of July 5, 1994 PSI at 13-14. However, the
respondent chose to refuse EAPRO, stating that he was already participating in a rehabilitation program,
although he was admonished that suspension of his access authorization might be a consequence of his
refusal. Id. at 21-23.<11> Accordingly, I now turn to the sufficiency of any rehabilitation on part of the
respondent.

B. Rehabilitation

On the basis of his diagnosis, Dr. XXXXX states that as adequate evidence of rehabilitation, the
respondent should complete a minimum of 100 hours in a recognized substance abuse/dependence
treatment program having the following four components: (1) individual counseling, (2) group therapy
with other persons with the same disorder, (3) an educational component, and (4) a family component. See
XXXXX Report at 29. Dr. XXXXX explained in his testimony that these four components are standard,
with respect to a viable alcohol/drug treatment as recognized by the American Society of Addiction
Medicine. Tr. at 48. Then, as adequate evidence of reformation, Dr. XXXXX would want the respondent
to be 100% sober/abstinent from all psychoactive substances for: (i) a minimum of one year after the
satisfactory completion of a rehabilitation program, as described, or (ii) for a period of two years if the
respondent chose not to enter a rehabilitation meeting the above specifications. Finally, Dr. XXXXX
asserts that "[m]ost importantly, the subject [respondent] must learn to accept that persons who meet DSM
III-R criteria for Psychoactive Substance Dependence Disorder can not drink in a controlled way, i.e., in
moderation." Id.

The record shows that the respondent attended an alternative alcohol rehabilitation program, known as
XXXXX. XXXXX, the respondent's probation officer, testified that the respondent was referred to
XXXXX by his office in February 1994, and that the respondent attended 15 of the 20 weekly scheduled
classes during the period March through July 1994.<12> However, the respondent's participation in the
XXXXX program failed to meet the minimal requirements for rehabilitation recommended by Dr.
XXXXX. During my examination of Dr. XXXXX, he indicated that he was aware of XXXXX as an
alternative to some individuals who were uncomfortable with Alcoholics Anonymous, but had no
information with regard to effectiveness of XXXXX. Tr. at 41-42. In any event, the respondent's
attendance at 15 one-hour sessions did not nearly meet the 100 hours of treatment recommended by Dr.
XXXXX in his report.<13> Moreover, while he was uncertain, Dr. XXXXX's impression was that
XXXXX failed to provide all the components of his recommended program of treatment, particularly
regarding individual counseling. Tr. at 39.
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Finally, and perhaps most importantly, the respondent has failed to provide evidence of reformation. Dr.
XXXXX emphasized that an abstinence period of at least one year is critical, particularly in instances
where treatment is lacking. See Tr. at 43-44. However, the respondent has not only failed to undergo a
substantial period of abstinence but instead acknowledged during his testimony that he continues to drink,
having three beers at his residence approximately three weeks prior to the hearing. Id. at 80. According to
the respondent, he continues to drink despite the professional recommendations he has received because "I
think I control it." Id. at 82. Thus, the respondent does not accept that which Dr. XXXXX considers to be
indispensable to his rehabilitation, that he cannot maintain his ability to drink in a controlled way.<14>

The respondent has presented no evidence and I find little in the record to mitigate the adverse inferences
that I am compelled to draw from the respondent's lack of rehabilitation efforts. The respondent is now
XXXXX years old and the fact that he continues to drink despite the many difficulties it has caused in his
life, including the jeopardy in which it has placed his access authorization, demonstrates very poor
judgment. The respondent testified that he has attained a level of moderation in his drinking and has not
had any recent difficulties on his job relating to his drinking. See Tr. at 90-92. However, based upon the
respondent's history, his pattern of alcohol use, the psychiatric diagnosis and his failure to secure
meaningful treatment, I believe that there is a substantial likelihood that the respondent's excessive alcohol
use and associated difficulties will resurface. As explained by XXXXX, the personnel security specialist,
and corroborated by Dr. XXXXX, the ability to make responsible judgments and decisions is diminished
by alcohol abuse, which leads to irresponsible behavior, such as criminal conduct, violence and financial
difficulties. See Tr. at 16, 28. Therefore, I am compelled to agree with DOE/XXXXX's assessment that the
risk attached to the respondent's maintaining an access authorization is unacceptable.

III. Conclusion

As explained in this Opinion, I find that DOE/XXXXX properly invoked § 710.8(j) in suspending the
respondent's access authorization. In view of this criterion and the record before me, I cannot find that
restoring the individual's access authorization would not endanger the common defense and security and
would be consistent with the national interest. Accordingly, I find that the respondent's "Q" access
authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Fred L. Brown
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Hearing Officer

Office of Hearings and Appeals

<1>/ A "Q" access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this opinion as an access authorization, security clearance, or "Q" clearance.

<2>/ Apart from the Notification Letter and the respondent's hearing request, the documents include: 1)
transcripts of several Personnel Security Interviews that were conducted with the respondent during the
period July 1985 to July 1994; 2) three separate psychiatric evaluation reports including that provided by
Dr. XXXXX (dated May 29, 1995); 3) two Personnel Security Questionnaires (dated October 10, 1990 and
August 12, 1984); 4) records from XXXXX, the program attended by the respondent; 5) XXXXX EAP
records; 6) XXXXX Police Department records, and 7) two Office of Personnel Management field
investigation reports (dated 1991 and 1984).

<3>/ Section 710.25(f) provides: "At least 7 calendar days prior to the date scheduled for the hearing, the
Hearing Officer will convene a prehearing conference for the purpose of discussing stipulations and
exhibits, identifying witnesses, and disposing of other appropriate matters. The conference will usually be
conducted by telephone." I initially scheduled the prehearing conference for February 28, 1995, but
determined that it should be postponed one week in order to provide the respondent an opportunity to
retain counsel.

<4>/ The documents supplied by DOE Counsel (see note 2, supra) were made part of the official of the
record of this proceeding and constitute exhibits to the transcript of the hearing convened in this matter.
These documents are cited in this Opinion as "Tr. Exh.".

<5>/ I note that during that a February 9, 1994 Personnel Security Interview (PSI), the respondent disputed
the assessment made by an XXXXX Police Department report that he was intoxicated when he was
arrested in January 1994 following an altercation with his girlfriend at his apartment. According to the
respondent during the PSI, she had been drinking but he had not. See Transcript of February 9, 1994 PSI,
Tr. Exh. 4 at 115. I raised this matter to the respondent during the prehearing conference and he chose not
to contest the accuracy of the XXXXX Police Report (Tr. Exh. 16) for purposes of

this proceeding.

<6>/ In his letter of hearing request, the respondent asserts that "[i]n the hearing I would like to prove the
majority of client[s] that visited Dr. XXXXX, a DOE consultant psychiatrist, had their access authorization
suspended." The respondent further asserted during the hearing concerning Dr. XXXXX's diagnosis that "I
don't agree with Dr. XXXXX, because I know a lot of people have been to Dr. XXXXX for an evaluation
and . . . personally, I think Dr. XXXXX, working with DOE, is an elimination factory, and he got a lot of
lawsuits against him." I must observe, however, that the respondent presented no evidence to support his
assertions in this regard.

<7>/ Subsequent to Dr. XXXXX's evaluation, a fourth edition of the manual, DSM IV, was issued.
However, with respect to the prevalent issues in this case, there are no significant differences between the
two editions.

<8>/ As explained by Dr. XXXXX during his testimony, the word "substance" is used generically in DSM
III-R, and the same criteria would apply for purposes of evaluating the use of a number of psychoactive
substances, e.g. cocaine, marijuana or, in this instance, alcohol. See Tr. at 23.

<9>/ The respondent states that his drinking on these occasions would generally consist of a six-pack of
beer, supplemented by two shots of liquor. See February 9, 1994 PSI, Tr. Exh. 4 at 9-13. Dr. XXXXX
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states that the circumstance that the respondent is a binge, rather than daily, drinker accounts for the fact
he is not physiologically dependent on alcohol and tested negative with regard to liver disfunction in
laboratory tests administered in May 1994. See XXXXX Report at 27 and attachments; Tr. at 29.

<10>/ Dr. XXXXX notes in this regard that there was yet another alcohol related incident involving the
respondent subsequent to those specified in the Notification Letter. Police reports show that on February 5,
1994, the respondent's girlfriend was arrested at his apartment following an altercation with the respondent
under circumstances in which, according to the XXXXX Police Department report, "both subjects
intoxicated at time of incident." See Tr. Exh. 16. The respondent did not reveal this incident during his
February 9, 1994 PSI. XXXXX Report at 24. Dr. XXXXX believes that the inability of the respondent to
control his drinking at this time further confirms the applicability of criterion A1; as stated in his report:
"[P]erhaps most importantly, the last thing that the subject would want while he was in the process of
being reinvestigated for his Q clearance, are three alcohol related arrests a month apart." Id. at 28.

<11>/ The EAPRO requirements, as explained to the respondent, were consistent with the program of
treatment for rehabilitation recommended by Dr. XXXXX in his report with respect to respondent.
EAPRO called for a two-phase program to be designed and administered by an EAP provider which
generally entailed: (1) Phase I, a 12-month period of abstinence, counseling and monthly unannounced
substance abuse tests; and (2) Phase II, an additional 12-month period of quarterly, unannounced
substance abuse tests and any other treatment recommended by the EAP. See Tr. Exh. 3, Transcript of July
5, 1994 PSI at 16.

<12>/ Ensuing the December 1993 altercation with his girlfriend, the respondent was charged with
"Battery" and ultimately sentenced to one year's supervised probation, administered by the XXXXX
Metropolitan Court, Probation Division. The respondent's record of attendance at XXXXX during the
stated period is confirmed in reports (the last dated August 3, 1994) maintained by the Probation Division,
reports which I subpoenaed subsequent to the hearing. XXXXX testified that the respondent may have
attended more XXXXX meetings but he had no confirmation of this since the respondent was placed on
unsupervised probation in September 1994, and XXXXX went out of existence shortly thereafter.
XXXXX was therefore unable to obtain a final XXXXX report prior to the respondent's probation ending
in January 1995. See Tr. 51. I note, however, that during his direct testimony and cross-examination, the
respondent did not state that he attended any additional XXXXX meetings.

<13>/ In his testimony, Dr. XXXXX revised his recommendation of hours of treatment from 100 hours to
50-100 hours, because "the standard of treatment has changed in the community." Tr. at 37. The fact
remains, however, that the respondent's hours of treatment in the XXXXX program are substantially
deficient.

<14>/ Despite the respondent's asserted belief that he can control his drinking, my impression is that doubt
still remains in the respondent's mind. When the respondent was asked whether he intended to seek any
more alcohol counseling, he stated that "I've been thinking about AA." Tr. at 86.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: January 31, 1995

Case Number: VSO-0018

This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization <1>under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." Several months ago, the individual's access authorization was suspended at the direction of the
Manager of the Department of Energy's XXXXX Operations Office (DOE/XXXXX) pursuant to the
provisions of Part 710. In this Opinion, I will consider whether, based on the record before me, the
individual's access authorization should be restored. As indicated below, I recommend against restoring the
individual's access authorization at this time.

I. Background

The individual has been employed for approximately eight years by XXXXX the DOE contractor that
provides XXXXX. During this time, the individual received a "Q" clearance from the DOE enabling him
to work at the facility. In 1993, the individual reported his recent arrest for driving while intoxicated
(DWI) to the DOE/XXXXX. This prompted the DOE to conduct a personnel security interview (PSI) with
the individual, which took place on May 12, 1994. The information obtained during the interview led the
DOE/XXXXX to request a mental evaluation of the individual by a board-certified psychiatrist. On June
18, 1994--37 days after the PSI, and approximately one month before he was to see the DOE psychiatrist--
the individual was again arrested for DWI. The DOE psychiatrist examined the individual on July 22,
1994. Based on this examination, and upon other information already in the individual's Personnel
Security file, the psychiatrist submitted a report dated August 1, 1994, in which he concluded that the
individual has been or is a user of alcohol habitually to excess, that he suffers from "alcohol abuse," that
this constitutes an illness or mental condition which causes or may cause a significant defect in judgment
and reliability, and that the individual does not show adequate evidence of rehabilitation or reformation.
The Manager for Safeguards and Security of the DOE/XXXXX determined that the individual's two most
recent arrests for DWI, the other information contained in the individual's Personnel Security file, and the
evaluation made in the DOE psychiatrist's August 1, 1994 report, were substantially derogatory and
created questions regarding the individual's eligibility for access authorization. Accordingly, the
DOE/XXXXX's Manager suspended the individual's level "Q" access authorization and obtained authority
from the Director of the Office of Safeguards and Security to initiate an administrative review proceeding.

file:///persecc.htm#vso0018
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On December 22, 1994, the DOE/XXXXX commenced the administrative review proceeding by issuing a
letter to the individual notifying him that the DOE possessed information which created a substantial doubt
concerning his continued eligibility for a "Q" access authorization. See Letter from XXXXX, Acting
Assistant Manager for Safeguards and Security, DOE/XXXXX, to the individual (December 22, 1994)
(hereinafter this letter will be referred to as the "Notification Letter"). The Notification Letter specifically
identified the derogatory information at issue and explained how that information came within the purview
of two criteria set forth in 10 C.F.R. § 710.8, i.e. (h) and (j). In addition, the Notification Letter informed
the individual of his right under the regulations to file a written response to the derogatory information
and to request a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his
continued eligibility for access authorization.

On January 4, 1995, the individual filed with the Manager of the DOE/XXXXX a request for a hearing
concerning this matter, together with a response to the allegations set forth in the Notification Letter. The
DOE/XXXXX transmitted the individual's hearing request to the Office of Hearings and Appeals (OHA)
Director pursuant to the provisions of 10 C.F.R. § 710.25(a) on January 27, 1995. The OHA Director
appointed me as Hearing Officer in this case on February 6, 1995. I convened a hearing in this matter in
XXXXX, on XXXXXXXXXXXXXX.

At the XXXXXXXXXXXXXX hearing, the individual was represented by an attorney and testified on his
own behalf. In addition, the individual called the following two witnesses to testify on his behalf: Mr.
XXXXX, a counselor with the XXXXX Employee Assistance Program (EAP), and Mr. XXXXX, the
individual's father. The DOE/XXXXX also presented two witnesses at the hearing, Ms. XXXXX, a DOE
Personnel Security Specialist, and Dr. XXXXX, a board-certified psychiatrist.

II. Regulatory Criteria At Issue

As noted above, the Notification Letter issued to the individual on December 22, 1994, included a specific
description of information in the possession of the DOE that the agency regards as derogatory and which,
in the opinion of the DOE, creates a substantial doubt as to the individual's eligibility to hold a "Q"
clearance. According to the Notification Letter, the information can be categorized as falling within the
ambit of two regulatory criteria, subsections (h) and (j) of 10 C.F.R. § 710. 8. Criterion (h) concerns
information which reveals that a person has:

[a]n illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a

licensed clinical psychologist, causes, or may cause, a significant defect in judgment or reliability.

10 C.F.R. § 710.8(h). Criterion (j) describes information that a person has:

[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.

10 C.F.R. § 710.8(j). The specific security concerns raised by the two criteria set forth above and the
factual bases supporting DOE's invocation of each are inextricably intertwined, and they will be discussed
together in this Opinion.

III. Findings of Fact

The relevant facts in this case are largely uncontested. The principal dispute is over the ultimate question,
whether the individual is rehabilitated or reformed to a sufficient extent that restoration of his access
authorization would be warranted under 10 C.F.R. § 710.7(a). Based on my consideration of all the
evidence in the record in this proceeding, which includes the transcript of the XXXXX Personnel Security
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Hearing (hereinafter cited as "Hearing Tr."), the documents the DOE/XXXXX submitted to OHA in
connection with that hearing, and all other papers the parties have filed with me, I make the following
findings of fact:

Beginning when he was a teenager, the individual, a XXXXX-year-old male, has been arrested and
charged with DWI or similar alcohol-related offenses six times. His first arrest for DWI occurred when he
was 17 years old in April 1978. See Transcript of Personnel Security Interview dated May 12, 1994, at 11,
20 (hereinafter cited as "PSI Tr."). This was followed in November 1980 by a charge of possession of
alcohol under the legal age. PSI Tr. at 14. In 1985 and again in 1987, the individual was charged with
DWI. PSI Tr. at 38. After a six-year hiatus, the individual was charged with DWI on December 17, 1993.
Id. Finally, shortly after his 1994 PSI, the individual was arrested and charged for the fifth time with DWI,
on June 18, 1994. Psychiatric Evaluation of Individual by XXXXX, M.D., August 1, 1994, at 33
(hereinafter cited as "Evaluation"). These two most recent arrests resulted in convictions.

The individual has stated on numerous occasions that he would no longer drink and drive. For example,
during his 1985 PSI, which was conducted after his second DWI arrest, he stated his intention to avoid
receiving another DWI citation. Evaluation at 17 (quoting Transcript of Personnel Security Interview dated
December 17, 1985, at 35). During his 1994 PSI, which was conducted after his fourth DWI arrest, in
response to being asked what his future intentions were about drinking and driving, the individual was
very clear that he intended not to drive after drinking. PSI Tr. at 50-51. He further stated that he had
already "slowed down" on his drinking and that he no longer drank and drove. PSI Tr. at 50. In addition,
he understood that his access authorization was jeopardized by his DWI arrests. He stated, "I don't want to
lose my clearance. . . . I've got a family, I've got kids. My clearance is very important to me." Id.

At the request of the DOE/XXXXX, Dr. XXXXX conducted a psychiatric examination of the individual
on July 22, 1994, and prepared a written evaluation for the DOE. Hearing Tr. at 36. Dr. XXXXX also
reviewed a copy of the individual's DOE Personnel Security file. Hearing Tr. at 37-38. Based on his
evaluation, Dr. XXXXX determined that the individual suffers from "substance abuse, alcohol" according
to the criteria for that condition set forth in the Diagnostic and Statistical Manual of Mental Disorders
(DSM) of the American Psychiatric Association. Hearing Tr. at 43; Evaluation at 38, 40. He also
concluded that the individual met the criteria for "substance dependence, alcohol," though only "weakly."
Hearing Tr. at 44; Evaluation at 40.<2> Both conditions are considered to be mental illnesses or mental
conditions because they appear in the DSM. Hearing Tr. at 45-46. Furthermore, in Dr. XXXXX's opinion,
these conditions have a negative impact on the individual's judgment and reliability, while sober as well as
while intoxicated. Dr. XXXXX testified that the individual's judgment and reliability are jeopardized while
he is intoxicated because the individual's inhibitions are loosened and he is more likely to talk and "do
foolish things." Hearing Tr. at 46-47. As evidence of the individual's poor judgment while sober, Dr.
XXXXX pointed out he was arrested for DWI between his 1994 PSI and his psychiatric evaluation, while
the individual was fully aware that his clearance was already under scrutiny. Hearing Tr. at 46. Dr.
XXXXX expressed his opinion that drinking and driving during that interim period demonstrates an error
in judgment that only someone with a drinking problem would commit. Id. Dr. XXXXX considered this
behavior "maladaptive," a term used in the DSM, because it was contrary to what the individual "need[ed]
to do to survive. His survival, his income depends on his Q clearance." Hearing Tr. at 83. Dr. XXXXX
noted, however, that the individual's defect in judgment is "circumscribed" rather than global, in that "it all
surrounds his substance abuse disorder" and does not affect other aspects of his life. Hearing Tr. at 79-80.

Dr. XXXXX also maintained that the individual drinks habitually to excess. Hearing Tr. at 36-37, 63-65.
Based on his knowledge, Dr. XXXXX stated that the individual has in all likelihood driven while
intoxicated many times without getting caught, because it is statistically improbable that the five times he
was arrested were the only times he drove while intoxicated. Hearing Tr. at 63-64, 66.

Dr. XXXXX also testified about the status of the individual's efforts to achieve rehabilitation from his
alcohol abuse problem. He testified that most of the current treatment programs take between 50 and 100
hours. Hearing Tr. at 47-48. The American Society of Addiction Medicine, according to Dr. XXXXX,
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recommends four components to every substance abuse treatment program: an individual counseling
component, a group therapy component involving sessions with other people with alcohol- and drug-
related problems, a family component in which the abuser and his family discuss the problem in a
protected setting, and an educational component that provides information about the deleterious effects of
alcohol on the human body. Hearing Tr. at 49-50. Dr. XXXXX expressed his opinion that all four
components, particularly structured group therapy, were essential to a successful rehabilitation program.
Hearing Tr. at 52-53. Completion of a full rehabilitation program with all four components increases the
likelihood of staying sober for one year from 25 percent to 40 percent. Hearing Tr. at 59.

According to Dr. XXXXX, if the individual abstains from alcohol and completes a rehabilitation program,
he can demonstrate reformation by completing one year without alcohol-related problems. Dr. XXXXX
also believes that if an individual chooses not to participate in a rehabilitation program, reformation may
be demonstrated by the passing of two years without alcohol-related problems. Id.

At the time of the evaluation, the individual was still drinking alcohol. Evaluation at 41. In addition, the
individual did not believe that he had any alcohol-related problems. Id. As a result, Dr. XXXXX
determined that the individual was not eligible for the DOE/XXXXX's Employee Assistance Program
Referral Option (EAPRO). EAPRO allows a clearance holder who admits to having a substance abuse
problem to keep his access authorization, provided that the individual abstains from the substance and
enters a rehabilitation program. Id. At the hearing, Dr. XXXXX admitted that he did not know whether the
individual was still drinking, or abstaining. But he stated his opinion that the individual could not show
rehabilitation or reformation at the time of the hearing because his last DWI arrest was too recent, and the
individual had not yet completed a treatment program. Hearing Tr. at 86.

XXXXX, an EAP counselor at XXXXX, testified as a witness for the individual at the XXXXX hearing.
He has been counseling the individual since August 1994 for marital and alcohol problems. Hearing Tr. at
98-99.<3> Based on psychological tests he administered to the individual, the EAP counselor believes that
the individual "self-medicates" by using alcohol as a means of coping with interpersonal problems.
Hearing Tr. at 99. He stated that his approach to counseling the individual is centered around the
individual's goal of behaving maturely and responsibly, which "entails learning how to deal with alcohol
or not deal with it, in terms of maintaining sobriety." Hearing Tr. at 100. According to the EAP counselor,
the individual has responded well to this approach, though he acknowledged that their work together is in
its early stages. Id. The EAP counselor disputes Dr. XXXXX's belief that group therapy is an essential
component of alcohol abuse rehabilitation, and indicated instead that the success of any treatment depends
on the individual involved. Hearing Tr. at 107. The EAP counselor stated his opinion that there are two
reasons why group therapy would not be beneficial for this individual: he has not drunk in "quite a few
months," which indicates that alcohol is not currently a "central theme in his life," and his reluctance to
reveal his alcohol-related problems to strangers in a group therapy setting would likely be regarded as
denial of those problems, when instead it should be viewed in light of his Hispanic heritage, which
traditionally requires discretion in matters of a personal nature. Hearing Tr. at 107-108. Moreover, given
the individual's willful, stubborn determination that the counselor has observed, he believes that the
individual will be successful in a program of individual counseling. Hearing Tr. at 109. The EAP
counselor went on to cite authority from the literature on alcoholism that countered Dr. XXXXX's
proposition that rehabilitation requires a group therapy component to be successful. Hearing Tr. at 110-
115; Individual's Exhibits 3 and 4. He did, however, concur with Dr. XXXXX that it is highly likely that
the individual has driven while intoxicated more often than the five times he was arrested for that behavior.
Hearing Tr. at 120. The EAP counselor's standard of rehabilitation, though somewhat less rigid than Dr.
XXXXX's, nevertheless demanded a year of abstinence. Hearing Tr. at 130. Again in agreement with Dr.
XXXXX, the EAP counselor concluded that the individual has not undergone sufficient therapy, even as
defined by his own terms, to be considered rehabilitated at this time. Hearing Tr. at 124.

The individual testified at the hearing and provided the following information relevant to the disposition of
his case. He admitted that before he began seeing the EAP counselor, he would drink too much when he
got upset in order to avoid his problems. Hearing Tr. at 145. He admitted that he drove while intoxicated



Case No. VSO-0018, 25 DOE ¶ 82,758 (H.O. Mann May 22, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0018.HTM[11/29/2012 1:32:00 PM]

more often than the number of times he was arrested for DWI. Hearing Tr. at 143. He attributed his
behavior to two distinct causes: immaturity, for those DWIs that occurred before 1985, and marital
problems, for those beginning in 1985. Id. Concerning his marital problems, he stated that he used to drink
instead of facing them, but he now recognizes that drinking only leads to more problems. Hearing Tr. at
143-144. He supported his current intention to abstain from alcohol by pointing out how his life has
changed since his earlier stated intentions to abstain: his second conviction for DWI, his lack of access
authorization, his impending divorce, his realization of his error in relying on alcohol, and the support of
his girlfriend and family. Id. The individual's father attested to his son's good character and work habits.
The father also testified that he has never seen the individual drink alcohol. Hearing Tr. at 94.

IV. Analysis

As the individual's counsel emphasized at the hearing held in this case, the applicable DOE regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I will consider in rendering a
determination concerning the individual's access authorization are the following: the nature, extent, and
seriousness of his conduct; the circumstances surrounding his conduct, including knowledgeable
participation; the frequency and recency of his conduct; his age and maturity at the time of the conduct;
the voluntariness of his participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. 10 C.F.R. §§ 710.7(c), 710.27(a). It is the totality of these facts and circumstances that will guide
me in evaluating whether the individual's access authorization should be restored. As will be discussed
below, after careful consideration of the record in view of the standards set forth in 10 C.F.R. Part 710, I
find that the DOE/XXXXX properly invoked the criteria cited in the Notification Letter in suspending the
individual's "Q" clearance. I further find that the arguments advanced by the individual in his defense do
not mitigate the security concerns underlying those two criteria. Therefore, it is my opinion that the
individual's access authorization should not be restored.

The DOE/XXXXX relies on 10 C.F.R. § 710.8(h) and (j) as the bases for suspending the individual's "Q"
access authorization. My analysis will consider these two criteria together, as they raise the same question
concerning the individual's drinking problem. Since the DOE psychiatrist's diagnosis of a mental condition
which causes or may cause a significant defect in judgment or reliability is based on a finding that the
individual is suffering from alcohol abuse, I will begin by examining the evidence about the nature and
extent of his alcohol use. To support its contention that the individual uses alcohol habitually to excess and
is suffering from alcohol abuse, the agency relies on the following sources of information: (i) the 1994 PSI
Transcript; (ii) the report dated August 1, 1994 by Dr. XXXXX, memorializing Dr. XXXXX's opinion
based on material in the individual's Personnel Security file and his psychiatric evaluation of the individual
nine days earlier, and Dr. XXXXX's testimony at the XXXXX hearing; and (iii) the testimony of Ms.
XXXXX, a DOE Personnel Security Specialist, at the XXXXX hearing.

According to the DOE/XXXXX, the information obtained as the result of the May 1994 PSI reveals that
the individual has a lengthy history of habitually using alcohol to excess, as shown by his five arrests for
DWI in the past 17 years. In addition, the DOE/XXXXX relies on the opinion of the board-certified
psychiatrist who examined the individual at the request of the DOE in July 1994 and who opined in
writing and at the hearing that the individual is suffering from alcohol abuse. Finally, the DOE/XXXXX
offers the Personnel Security Specialist's opinion that the individual's alcohol abuse will adversely affect
the individual's judgment and reliability in a security context.

1. Derogatory Information

The Individual Has A History of Arrests for DWI and Has Been Diagnosed by a
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Board-Certified Psychiatrist as Suffering from "Alcohol Abuse."

It is clear from the evidence in the record that the individual's long-time pattern of arrests for alcohol-
related traffic offenses falls within the criterion set forth in 10 C.F.R. § 710.8(j). The individual has been
charged with DWI on five separate occasions over the past 17 years. Evaluation at 2-3, 18. In addition, he
has finally admitted that he has a drinking problem and has sought alcohol abuse counseling through the
XXXXX Employee Assistance Program. The last DWI arrest came in the two month interim between the
May 12, 1994 PSI and the July 22, 1994 evaluation by the DOE psychiatrist. This latter incident
demonstrates that the individual's judgment is poor when it comes to his use of alcohol. As the DOE
psychiatrist noted, the individual's employment depended on having a Q clearance, and yet he was unable
to refrain from driving while intoxicated even when he worried about whether DOE would permit him to
retain his access authorization. This incident also illustrates that the individual is prone to self-destructive
behavior while intoxicated, and that this behavior poses a danger to other people and to property. In my
opinion, the individual's lengthy history of alcohol abuse creates a legitimate security concern that the
individual's judgment might be faulty and his reliability questionable when he is under the influence of
alcohol.

The same security concern arises not only when the individual is drinking but when he is sober as well.
The individual shows poor judgment in deciding to drink, and that decision is done while sober. Dr.
XXXXX illustrated this point by noting that the individual was not drinking "prior to getting drunk and
intoxicated and driving." Hearing Tr. at 46. Deciding whether or not to drink is the one area of the
individual's life in which he has clearly shown a significant defect in judgment and reliability when sober.
Since it leads to intoxication, this behavior has serious consequences from a security standpoint.

Finally, it is the opinion of a board-certified psychiatrist, Dr. XXXXX, that the individual clearly suffers
from "Substance Abuse, Alcohol" under the diagnostic criteria contained in DSM-III-R and DSM-IV.<4>
Evaluation at 38. According to Dr. XXXXX, the individual's alcohol abuse is a mental condition which
causes or may cause a significant defect in the individual's judgment and reliability, although in "a very
circumscribed and limited area of [his] life." Evaluation at 40. It is for this reason, asserts the DOE
Personnel Security Specialist, that the agency has concerns about the individual in a security setting.
Hearing Tr. at 17-25. As noted above, I agree that the individual's drinking problem raises serious security
concerns.

The individual's long history of arrests and convictions for alcohol-related traffic offenses and the
psychiatric finding that he suffers from "alcohol abuse" demonstrate that the DOE/XXXXX properly
relied on 10 C.F.R. § 710.8(j) as a basis for suspending the individual's Q clearance. It was also reasonable
on the basis of the psychiatric findings about the individual's history of alcohol abuse for the
DOE/XXXXX to rely on 10 C.F.R. § 710.8(h) to conclude that alcohol might impair the individual's
judgment and reliability to a point where he might fail to safeguard classified matter or special nuclear
material.

2. Mitigating Factors

a. Rehabilitation or Reformation

Dr. XXXXX opined that the individual would require at least one year of sobriety while enrolled in an
ongoing alcohol treatment program before he might be considered rehabilitated or reformed, or at least
two years of abstinence if he chose not to seek treatment. The reasons given by Dr. XXXXX for those
periods of abstinence is that there is a significant rate of recidivism during the first year for persons
recovering from alcohol abuse, which is even higher for those who try to control their drinking without
seeking any treatment. Dr. XXXXX also stated that the current medical consensus was that an alcohol
rehabilitation program should include at least 50 hours of treatment encompassing education, family
therapy, individual therapy, and group therapy, and that structured group therapy was viewed by the
medical community as the most critical component. Id. at 52-53. The psychiatrist also noted that the
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individual did not meet the criteria for acceptance into the DOE/XXXXX EAPRO program at the time of
his evaluation in July 1994, because he had not yet abstained from using alcohol, or admitted that he had a
drinking problem and entered a formal treatment program. Evaluation at 41.

The individual testified that he is a loyal American who would never do anything to jeopardize the national
security. Hearing Tr. at 141 . He points out that despite his drinking problem, his behavior on the job has
always been impeccable. Hearing Tr. at 138-139. His counsel maintains that he is already far enough
along the road to rehabilitation to warrant the restoration of his access authorization. In support of this
contention, the individual asserts that he has changed his life substantially since the psychiatric evaluation
by Dr. XXXXX ten months ago. At the hearing, he testified that he now acknowledges his alcohol abuse
problem, and that he has not consumed any alcohol for approximately five months. Hearing Tr. at 148. He
further testified that he is attending individual counseling sessions with the EAP counselor, and he is
learning new techniques for coping with stress that do not involve the consumption of alcohol. Id. In
particular, the individual attributes his last two DWI arrests to stress he was suffering during that time
from the breakup of his marriage. He claims that he now has a very positive relationship with his
girlfriend, and that the period of marital stress which drove him to drink has ended. Hearing Tr. at 143-
144.

The EAP counselor who testified on the individual's behalf disputed Dr. XXXXX's claim that the most
important component of a treatment program was structured group therapy. Hearing Tr. at 114-115. He
maintained that this individual was better suited, because of his personality and cultural background, for a
one-on-one counseling approach. He further noted that the individual had faithfully attended counseling
sessions, often traveling significant distances to do so, and that he is making good progress. Hearing Tr. at
133. The EAP counselor also cited the individual's recent 60-pound weight loss as evidence of his self-
discipline and his abstention from alcohol. Hearing Tr. at 108. In addition, the EAP counselor stated that
he is also treating some XXXXX employees who are in the DOE/XXXXX's EAPRO program, and that the
individual compares favorably to some of those persons in his progress toward recovery from his
substance abuse problem. Hearing Tr. at 134. However, the EAP counselor ultimately conceded that in
view of the individual's long history of alcohol abuse, and his relatively short period of abstinence, it was
still too early to state positively that the individual was rehabilitated. Hearing Tr. at 124.

Based on the testimony of the DOE psychiatrist and the EAP counselor, both of whom are experts in the
treatment of substance abuse, I find that the individual has failed to demonstrate that he is rehabilitated
from his alcohol abuse. Even though there is a difference of opinion between the two experts about the
appropriate method of treatment for this person, they generally agree on the length of time the individual
must abstain from alcohol to be considered rehabilitated. They both agree that the individual has not yet
abstained from drinking alcohol or avoided alcohol-related problems long enough to prove that he is
rehabilitated. In making this finding, I carefully considered the testimony of the individual and his father
who both asserted that the individual no longer drinks alcohol and has committed himself to reforming his
lifestyle. However, their optimistic view of the individual's progress in overcoming his alcohol problem
does not outweigh the contrary opinions of the two experts. Both of the experts have years of experience
treating persons with alcohol abuse problems, and I am persuaded that they can more accurately judge the
time required for rehabilitation. In view of the foregoing considerations, the weight of the evidence
indicates that the individual has not yet achieved rehabilitation from his pattern of alcohol abuse.
Therefore, I find that the individual's rehabilitation efforts to date are not sufficient to mitigate the security
concern raised by his long term pattern of alcohol abuse.

b. Other Factors

In evaluating the extent and seriousness of the individual's alcohol abuse problem, I note that although
some of his earlier DWI arrests occurred many years ago, and there was a six year period during which he
had no encounters with the law, his two most recent DWI arrests took place within the last 18 months.
Thus, while the individual's counsel correctly points out that many years passed without his having any
alcohol-related encounters with the law, the evidence shows that his drinking again became a problem in
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1993. The knowing and voluntary nature of the individual's participation in this dangerous conduct, his age
and maturity at the time of his two latest arrests, and the recency of these arrests are significant factors,
which in my opinion, weigh heavily against the individual. 10 C.F.R. § 710.7(c).

I am especially concerned about the circumstances surrounding the individual's last DWI arrest, which
came at a time (June 1994) when he already knew that his Q clearance was at risk as a result of his
alcohol abuse. When he was evaluated by Dr. XXXXX shortly thereafter (in July 1994), he still had not
faced the seriousness of his drinking problem. It was not until an additional period of time had elapsed that
the individual acknowledged the gravity of his problem and finally sought professional help in the fall of
1994. The individual admits to using alcohol to deal with stress. Even though the specific stress factor
which led the individual to abuse alcohol during the last 18 months may be have been removed, other
stress factors may arise that could cause the same behavior. At this point in time, the individual has not yet
undergone sufficient therapy or shown a sufficient period of abstinence to convince me that he could
handle stress without resorting to alcohol abuse.

At the hearing, the individual and his counsel maintained that he is now far enough along the road to
rehabilitation that his clearance should be restored, and he should be allowed to participate in the
DOE/XXXXX EAPRO program. Unfortunately for this individual, the EAPRO program is only open to
clearance holders who acknowledge the existence of a substance abuse problem at an earlier stage in the
process. The fact that he continued to drink to excess and drive while intoxicated, even after he knew his
access authorization was in jeopardy, is irrefutable evidence of bad judgment and leads me to agree with
the DOE/XXXXX in questioning the individual's reliability. Since the individual has a serious alcohol
abuse problem, there is an unacceptable risk that breaches of security may occur even away from the
workplace and outside of working hours.

V. Conclusion

As explained in this Opinion, I find that the DOE/XXXXX properly invoked 10 C.F.R.§ 710.8(j) and(h) in
suspending the individual's access authorization. In view of these criteria and the record before me, I
cannot find that restoring the individual's access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest. Accordingly, I find that the
individual's "Q" access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874
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Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals

<1>/ Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization, security
clearance, or "Q" clearance.

<2>/ Due to the timing of this case, Dr. XXXXX evaluated the individual under two different versions of
the DSM: DSM-III-R, published in 1987, and DSM-IV, published in 1994 and effective January 1, 1995.
Although the criteria for substance abuse and substance dependence differ from one version to the other,
Dr. XXXXX found that the individual met the criteria for both conditions under either version. As
indicated in note 4, infra, this opinion focuses on the diagnosis of "alcohol abuse" under the DSM-IV.

<3>/ Although he is receiving treatment from the EAP counselor, it should be understood that the
individual is not in the DOE/XXXXX EAPRO Program.

<4>/ According to Dr. XXXXX, the individual also "weakly" meets the diagnostic criteria for "Substance
Dependence Disorder, Alcohol." Evaluation at 40. Since the alcohol abuse diagnosis is much more
strongly supported by the psychiatrist, it is the focus of my analysis in this opinion.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:February 2, 1995

Case Number: VSO-0019

This opinion concerns the eligibility of Mr. XXXXX ("the individual") for continued "Q" access
authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."<1> In this Opinion, I will consider whether, based on the record before me, the individual's
access authorization should be restored.

I. Procedural Background

The individual works for XXXXX. (XXXXX), a Department of Energy (DOE) contractor at XXXXX. On
November 7, 1994, the DOE XXXXX Operations Office (DOE/XXXXX) was informed that tests
conducted as part of a routine annual physical examination indicated that the individual had used an illegal
drug. Pursuant to 10 C.F.R. § 710.10(a), DOE/XXXXX authorized the conduct of a recorded interview
with the individual. Since information creating doubt as to the individual's eligibility for a clearance
remained unresolved after that interview, DOE/XXXXX requested from the Director of the Office of
Safeguards and Security the authority to conduct an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter dated January 9,
1995. See 10 C.F.R. § 710.21. That letter informed the individual that information in the

possession of the DOE created a substantial doubt concerning his eligibility for a "Q" access authorization.
In accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of that derogatory
information. In particular, it specified three areas of derogatory information described in 10 C.F.R. §
710.8. The Notification Letter also stated that the individual was entitled to a hearing before a Hearing
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization. On
January 26, 1995, the individual requested a hearing without filing a separate written response to the
allegations specified in the Notification Letter. Under the regulations, such a request is deemed a general
denial of all the derogatory information listed in the Notification Letter. 10 C.F.R. § 710.21(b)(5).
DOE/XXXXX forwarded the individual's request for a hearing to the DOE's Office of Hearings and
Appeals. On February 3, 1995, I was appointed the Hearing Officer in this matter.

file:///persecc.htm#vso0019
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In accordance with 10 C.F.R. § 710.25(e) & (g), the hearing was convened in XXXXX, on
XXXXXXXXXXXXXX.<2> At the hearing, the individual was represented by an attorney. The following
witnesses were called to testify: (i) the individual, (ii) Ms. XXXXX, the individual's wife, (iii) Ms.
XXXXX, administrator of the DOE facility's drug-testing program, (iv) Dr. XXXXXXXXXXXX, Vice-
President of Laboratory Operations and Chief Toxicologist at
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, (v)
Dr. XXXXX, Medical Review Officer for the DOE facility, (vi) Ms. XXXXX, DOE Personnel Security
Specialist, (vii) Mr. XXXXX, Employment Supervisor for XXX, and (viii) Mr. XXXXXXXXXXXXX,
the individual's supervisor. DOE Counsel submitted 24 exhibits (designated by numbers), and the
individual submitted seven exhibits (designated by letters).<3>

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual on January 9, 1995, included a list of
the derogatory information in possession of the DOE that created a substantial doubt regarding the
individual's eligibility for continued "Q" access authorization. On the basis of that derogatory information,
DOE/XXXXX found that:

1. The individual had trafficked in, sold, transferred, possessed, used, or experimented with a drug or
other substance listed in the Schedule of Controlled Substances established pursuant to section 202
of the Controlled Substances Act of 1970. See 10 C.F.R. § 710.8(k). The bases for this statement
were as follows: (a) On November 7, 1994, the DOE was notified that the individual had tested
positive for illegal drug use. On November 15, 1994, the DOE received a copy of the drug test
report confirming that the test was positive for cocaine. On November 10, 1995, a different
laboratory tested the same specimen and reported the same result. (b) During a Personnel Security
Interview (PSI) on August 7, 1986, the individual admitted that he had smoked marijuana between
1976 and 1981. During this period, he smoked it as often as once a week. (c) During the 1986 PSI,
the individual also admitted that he had smoked hashish two or three times between 1977 and 1979.
(d) On December 12, 1979, the individual was arrested and charged with Possession of a Controlled
Substance (marijuana).

2. The individual had deliberately misrepresented, falsified, or omitted significant information from a
PSI. See 10 C.F.R. § 710.8(f). The basis for this statement was that during a PSI conducted on
November 10, 1994, the individual denied ever using cocaine despite the positive drug-test results in
the possession of the DOE.

3. The individual had engaged in unusual conduct or was subject to circumstances which tended to
show that he was not honest, reliable, or trustworthy, or which furnished reason to believe that he
may be subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to
the best interests of the national security. See 10 C.F.R. § 710.8(l). The basis for this statement was
as follows: On October 24, 1986, the individual signed a DOE Drug Certification providing written
assurance that he would refrain from using or becoming involved in any way with illegal drugs
while employed in a position with a DOE access authorization. As described above, the individual
subsequently tested positive for use of cocaine.

III. Factual Background

The individual is a XXXXX-year-old man who is employed as a pump operator at the DOE's XXXXX in
XXXXX. His employer has determined that his position requires him to possess a "Q" access
authorization.<4> The individual has worked at XXXXX, with XXXXX or its predecessor contractors,
since XXXXX and received a "Q" access authorization in the same year. On December 12, 1979, the
individual was arrested and charged with Possession of a Controlled Substance (one to eight ounces of
marijuana), and on January 14, 1980, he was convicted of the charged offense (Ex. C at 23). During a PSI
conducted by DOE/XXXXX on August 7, 1986, the individual stated that he had smoked marijuana
approximately once a week from 1976 to 1979 and that he had last smoked marijuana in 1981. In this PSI,
the individual also stated that he had smoked hashish two or three times during the period from 1977
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through 1979. Because of this prior drug use, the individual was asked to sign a DOE Drug Certification
stating that he agreed not to buy, sell, use, or be involved with illegal drugs while employed in a position
with a DOE access authorization. He signed that certification on October 24, 1986.

On October 31, 1994, the individual participated in a drug-screening program as part of his annual
physical examination conducted at his workplace. As part of that program, the individual provided a urine
sample, which was analyzed for the presence or prior use of illegal drugs. On November 1, 1994, XXXX
analyzed the sample identified as the individual's and found that it contained benzoylecgonine, a
metabolite produced by the body when a person uses cocaine. The individual requested that the specimen
be retested by a different laboratory, and the DOE authorized the retest. On November 11, 1994, the retest
laboratory, XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, reported to DOE/XXXXX
that its test also showed that the specimen contained benzoylecgonine. The individual does not dispute
these facts. Nevertheless, in a PSI conducted by DOE/XXXXX on November 10, 1994, the individual
denied ever using cocaine.

IV. Analysis

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). As discussed below, after carefully
considering the record in view of the standards set forth in 10 C.F.R. Part 710, I find that the derogatory
information presented by DOE/XXXXX in this case is accurate and that the individual has failed to
present sufficient evidence to rebut or mitigate that derogatory information.

The individual in this case maintains that he has never used cocaine (Tr. at 219; Ex. 13 at 44). I am
therefore confronted, on the one hand, with the results of two tests indicating the presence of the cocaine
metabolite in the urine specimen identified as the individual's and, on the other hand, with the adamant
and consistent denial of the individual. The individual does not claim that the positive test results for
cocaine were "false positives."<5> Instead, the individual bases his defense to the Notification Letter on
the claim that the specimen that was tested was not his. He does not directly challenge any specific step in
the chain of custody of the specimen. He instead argues that his use of three over-the-counter drugs
(Advil, Sineoff, and Robitussin AC, which contains codeine) and an influenza vaccination which he
received should have caused the tests to render positive results for drugs other than cocaine. The individual
testified that during the week prior to the drug test, he was taking Advil and Sineoff in amounts not
exceeding the recommended dosages and that the last time he took those medications was on Sunday,
October 30, 1994, the day before the drug test (Tr. at 19-20). He also testified that during that week he was
taking Robitussin AC in accordance with the dosage recommendations on the bottle and that he last took
that medication (and finished the bottle) on Saturday, October 29, 1994, late in the afternoon (Tr. at 17).
The individual's wife also testified that she recalls her husband taking Robitussin AC during the week prior
to the drug test, but she cannot recall on what day he last took that medicine (Tr. at 31, 34-5).

Understanding the individual's argument requires familiarity with the types of drug tests which are
performed on urine samples from DOE contractor employees. Employee urine samples are analyzed
pursuant to procedures set out in the Mandatory Guidelines for Federal Workplace Drug Testing Programs
promulgated by the U.S. Department of Health and Human Services (the Mandatory Guidelines). See 10
C.F.R. § 707.5(a) (requiring DOE contractors to establish drug-testing programs consistent with the
Mandatory Guidelines); 53 Fed. Reg. 11970 (April 11, 1988) (provisions of the Mandatory Guidelines).
Laboratories approved to participate in federal and contractor drug testing are generally required to
perform two types of tests. A laboratory first uses an immunoassay to screen the urine sample for the
presence or past use of five categories of drugs: amphetamines, cannabinoids (the active components of
marijuana), cocaine, opiates (morphine and codeine), and phencyclidine (PCP). If any of these initial tests
are positive, the laboratory performs a gas chromatography/mass spectrometry (GC/MS) test to confirm
the positive result and to identify which of the drugs in the category (or which of their metabolites) is
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present in the specimen. The confirmatory test is not required, and is usually not performed, for those drug
categories for which the screening test is negative.

??

XXXX used an immunoassay to test the specimen involved in this case for the five categories of drugs.
That test revealed the presence of the cocaine metabolite at a level above the standard set under the
Mandatory Guidelines. XXXX then performed a confirmatory GC/MS test for the cocaine metabolite and
found it at a level above the standard set for that test. The second laboratory, XXXXXXXXX, also
performed a GC/MS test for the cocaine metabolite and confirmed its presence in the specimen. None of
these tests showed the presence of any of the other four categories of drugs. The individual contends that if
this specimen had been his urine sample, the tests would have shown the presence of the over-the-counter
medications he had been taking during the prior week. In support of his argument that the specimen that
was tested was not his, he has submitted the results of a third test which XXXXXXXXX performed on the
specimen on April 19, 1995. That test, a GC/MS, was performed specifically to determine whether codeine
or morphine was present in the specimen. The results of that test were negative (Ex. G).

After reviewing the complete record, including all of the testimony provided at the hearing, I have
concluded that the tested specimen was the individual's urine sample. The testimony of two witnesses is
particularly helpful in this regard. In her testimony, the administrator of the drug-testing program provided
a detailed description of the procedures which are followed and the checks which are built into the drug-
testing process to safeguard against errors in the chain of custody or contamination of the sample (Tr. at
47-50, 52-54). I have reviewed these procedures, and I am convinced that they provide a very high level
of assurance that the collection and custody of urine samples is properly performed. There is no evidence
whatsoever in the record of this proceeding that all normal procedures were not followed in the collection
and custody of the specimen. I have personally reviewed the chain-of-custody documents, and I have
found nothing to suggest any irregularity. The record contains a photocopy of the seal on the bottle
containing the tested specimen, and that seal is marked with the individual's initials in his handwriting (Tr.
at 224; Ex. 22). The chain of custody of the sample is documented in the normal manner, and the
individual has not pointed to any irregularity or departure from the proper procedures.

Dr. XXXXXX, the Chief Toxicologist at XXXX, also testified in great detail regarding the procedures that
his laboratory follows in order to ensure accuracy in both the testing and the identity of samples that it
receives (Tr. at 72-75). I am convinced that these procedures provide a strong assurance of accuracy in the
testing and handling of specimens. All of the normal procedures were carefully followed in this case, and
the chain of custody is well documented. The individual has not identified any irregularity in the testing or
custody of his specimen by either XXXX or XXXXXXXXX.

Dr. XXXXXX's testimony is also extremely helpful in understanding the effects that legal ("over-the-
counter") medications might have on the results of a drug test. First, he testified that none of the
medications allegedly taken by the individual in this case (Advil, Sineoff, Robitussin AC containing
codeine, or influenza vaccine) could have caused the positive test result for the cocaine metabolite (Tr. at
105-106). He also testified that there is no known substance which will cause a false positive for the
cocaine metabolite (Tr. at 106). That expert opinion is supported by the affidavit of Dr.
XXXXXXXXXXXXXX, Laboratory Director of XXXXXXXXX's Workplace Drug Testing Division, in
the litigation report prepared by that laboratory for purposes of this hearing (Ex. 23 at 3). Dr. XXXXX also
testified that Advil, Sineoff, and the influenza vaccine allegedly taken by the individual prior to the drug
test would not have shown up in any drug test for the five categories of substances (Tr. at 116, 119).

With regard to the Robitussin AC, he testified that although this type of over-the-counter cough medicine
generally contains only small amounts of codeine, that substance is an opiate and Robitussin AC could
therefore cause a positive test result for opiates. He further testified, however, that the half-life of codeine
in humans ranges from 1.9 to 3.9 hours (or an average of about three hours) and that the drug will be
eliminated completely from a person's system in about five half-lives (Tr. at 107-108).<6> Consequently,
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codeine would not appear in a drug test for opiates if the specimen were collected more than 15 to 20
hours after the codeine was ingested (Tr. at 108-109). The individual in this case has testified with a high
degree of certainty that he took his last dose of Robitussin AC containing codeine a day and a half, or
approximately 36 hours, prior to providing the urine specimen for the drug test (Tr. at 17). Given this
testimony and Dr. XXXXXX's testimony regarding the period in which codeine would be detectable in a
urine specimen, I must conclude that there is little significance to the fact that the tests which have been
performed on the specimen identified as the individual's were negative for opiates. In fact, in view of the
amount of time that elapsed between the individual's last dose of Robitussin AC and the time that the
specimen was provided, it is reasonable to expect the results of the tests to be negative for opiates.
Therefore, I give little weight to the negative test results for opiates upon which the individual bases his
argument.

In view of the testimony discussed above, I find, despite the individual's denials, that the tested specimen
was his and that he must have used cocaine. He has therefore used an illegal substance listed in the
Schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances Act
of 1970, and this action falls within the scope of 10 C.F.R. § 710.8(k). I therefore believe that his denials
of cocaine use in the November 10, 1994, PSI and, under oath, during the hearing were falsifications
within the meaning of 10 C.F.R. § 710.8(f). Furthermore, the individual has violated the drug certification
which he signed on October 24, 1986, and this raises significant doubt as to his honesty, reliability, and
trustworthiness within the meaning of 10 C.F.R. § 710.8(l).

V. Conclusion

Among the factors I have considered in rendering this opinion concerning the individual's eligibility for
access authorization are the following: the nature, extent, and seriousness of his conduct; the
circumstances surrounding his conduct, including knowledgeable participation; the frequency and recency
of his conduct; his age and maturity at the time of the conduct; the voluntariness of his participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for his conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation
or recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).

In the above analysis, I have found that there is significant derogatory information in the possession of
DOE/XXXXX which provided a sufficient basis for invoking the criteria in 10 C.F.R. § 710.8(f), (k), and
(l). In particular, I have found that the individual used cocaine, despite his promise in a 1986 drug
certification to refrain from the use of any illegal substance, and that he subsequently lied about that drug
use. As pointed out by the Personnel Security Specialist in her testimony, the security program is based on
trust, and if an employee lies to the DOE or breaks a written promise to the DOE, that trust is violated (Tr.
at 165). Furthermore, when an employee knowingly engages in illegal activity, this raises significant
doubts as to his trustworthiness (Tr. at 166). In the present case, the individual's use of cocaine was a
serious breach of his relationship of trust with the DOE. The drug use occurred in the recent past and was
not a youthful indiscretion. It was precisely because of the individual's prior illegal drug use that he was
asked in 1986 to sign the drug certification, promising that he would never use illegal drugs while
employed in a position requiring an access authorization. His violation of this promise shows very poor
judgment. In this case, there has been no indication of rehabilitation, nor even an acknowledgement that
rehabilitation is appropriate. The only argument presented has been the individual's assertion that the
specimen which was tested was not his. As discussed above, I have not been convinced by this argument.

In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I am unable to find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, it is my opinion that the individual's
access authorization should not be restored.

Richard W. Dugan
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Hearing Officer

Office of Hearings and Appeals

<1>/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

<2>/ During the course of the hearing, the parties agreed that the individual would be permitted to submit,
after the hearing, the results of an additional drug test and that DOE Counsel would be permitted to
respond to that submission. I received the individual's submission on May 2, 1995, and the DOE's response
on May 3, 1995. I therefore deemed the administrative record closed on May 3, 1995.

<3>/ The exhibits are cited herein as Ex., and the transcript of the hearing is cited as Tr.

<4>/ During the hearing, DOE counsel and the individual's attorney elicited testimony as to whether
access authorization is actually necessary for the position held by the individual. That question is outside
the scope of this proceeding, and I will not address it in this opinion.

<5>/ Although the individual's attorney questioned the XXXX Toxicologist about the accuracy of urine
testing for drug use, the individual did not allege that the test results showing the cocaine metabolite were
incorrect. In fact, at the hearing, the individual and DOE Counsel stipulated that the DOE had received test
results which were positive for the cocaine metabolite (Tr. at 132).

<6>/ The half-life of a drug is the time required to eliminate half of the amount of the drug present in an
individual.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Opinion

Case Name: Personnel Security Hearing

Date of Filing: February 10, 1995

Case Number: VSO-0020

This Opinion concerns a request for a hearing that was submitted to the Office of Hearings and Appeals
(OHA) of the Department of Energy (DOE) by XXXXX (hereinafter "the individual") concerning his
continued "Q" access authorization.

The regulations governing these proceedings are set forth at 10 C.F.R. Part 710, "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." The Department
of Energy's XXXXX Operations Office (DOE/XXXXX) suspended the individual's access authorization
under the provisions of Part 710.

I. Background

This administrative review proceeding was commenced by the issuance of a Notification Letter dated
December 5, 1994. In that letter, the individual was informed that information in the possession of the
DOE/XXXXX created a substantial doubt concerning his eligibility for "Q" access authorization. In
accordance with 10 C.F.R. ' 710.21, the Notification Letter included a statement setting forth the
derogatory information in the possession of the DOE/XXXXX that created the substantial doubt
concerning the individual's eligibility for access authorization. The derogatory information involved the
individual's admitted use of illegal drugs.

The Notification Letter also informed the individual that he had the option of requesting a hearing before
an OHA Hearing Officer and that if he did not request a hearing, the DOE/XXXXX Manager would make
a final determination regarding his access authorization. 10 C.F.R. ' 710.21(b)(3).

In a letter dated January 23, 1995, the individual requested a hearing, but did not specifically respond to
the allegations set out in the Notification Letter. The individual's request for a hearing was forwarded by
the DOE/XXXXX to the OHA. On February 14, 1995, I was appointed the Hearing Officer in this matter.
In accordance with 10 C.F.R. ' 710.25(e) & (g), the hearing was scheduled for XXXXXXXXXXXXXX, at
XXXXXXXXX. XXXXX.

At the hearing, the individual represented himself. When given the opportunity to make an opening

file:///persecc.htm#vso0020
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statement, the individual responded by stating that he had been advised not to say anything during the
hearing, and therefore would not participate.

The DOE Counsel called the following witnesses to testify for the DOE: (i) a DOE/XXXXX Personnel
Security Specialist; and (ii) a DOE Psychiatrist. These witnesses provided information concerning the
charges set forth in the Notification Letter. In keeping with his stated intention, the individual did not
testify on his own behalf, submit to examination by the DOE Counsel, present any witnesses, cross-
examine any DOE witnesses, nor submit any documents to support his position. 1/

After a careful review of the relevant portions of 10 C.F.R. Part 710 and in light of the circumstances
surrounding this case, I will not render an Opinion concerning the individual's continued access
authorization. Rather, I will close the record in this case and return it to the Manager at DOE/XXXXX
who will make the final decision on whether the individual's "Q" access authorization should be restored.
The discussion below explains why I have reached this result.

II. Discussion

Section 710.21(b)(6) provides that "if the individual so requests, a hearing will be scheduled before a
Hearing Officer. . . for the purpose of affording the individual an opportunity of supporting his eligibility
for access authorization. " (Emphasis added.) Thus, it is clear that the intent of the regulations is that the
OHA Hearing Officer will, upon request, schedule a hearing to take additional information from the
individual. The Hearing Officer then evaluates that information (Section 710.27 (a) and (b)) and renders
his opinion on the record developed (Section 710.27 (d)). The regulations do not provide for the situation
that developed in the instant case, in which an individual requested a hearing, but did not produce any
additional information at the hearing to support his access authorization, or in fact participate in the
hearing to any degree.

Accordingly, I reviewed Part 710 as a whole for guidance in this regard. From that review, I have
concluded that the regulations governing the proceeding do not intend to provide an individual with a right
to a review on the record by an OHA Hearing Officer when the individual does not intend to utilize the
hearing to provide any additional information whatsoever "supporting his eligibility for access
authorization." My reasoning follows.

Part 710 indicates that once information is received which raises a question concerning the continued
eligibility of an individual for DOE access authorization and the Manager has authorized suspension of
access authorization, the Manager must submit a request to conduct an administrative review proceeding
to the Director, Office of Safeguards and Security. 10 C.F.R. ' 710.10(d). 1/ Once this authorization is
received, the Manager notifies the individual of his questioned eligibility for access authorization through
a Notification Letter. 10 C.F.R. '710.21(a).

The Notification Letter informs the individual that he has the option to have the substantial doubt
regarding eligibility for access authorization resolved in one of two ways: (i) "by the Manager, without a
hearing, on the basis of the existing information in the case" or (ii) "by personal appearance before a
Hearing Officer (a "hearing")." 10 C.F.R. '710.21 (b)(3)(i) and (ii). It is in this context that the regulations
indicate that the purpose of the hearing is to afford the individual an opportunity of supporting his
eligibility for access authorization. 10 C.F.R. '710.21(b)(6).

Thus, Section 710.21(b)(3) and Section 710.21(b)(6) instruct that the individual's choice is to have the
questions regarding his eligibility for access authorization resolved either by the Manager, based on the
existing information, or by a Hearing Officer, who has convened a hearing to receive additional
information from the individual. These choices are mutually exclusive. The regulations do not appear to
contemplate that an OHA Hearing Officer will resolve the matter in a case in which no new information is
provided. In fact, the regulations indicate that in a case in which no additional information is submitted, it
is the Manager who is to resolve the issue of access authorization.
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This reading of the overall intent of the regulations is further supported by the provision specifying that
type of treatment in an analogous case. It states that in the event the individual fails to appear at the time
and place specified, "the record in the case shall be closed and returned to the Manager, who will then
make a final determination regarding the eligibility of the individual for DOE access authorization." 10
C.F.R. '710.25(e). I believe that the instant case, in which the individual simply appeared but did nothing
more, is so close to failing to appear that it should be accorded the treatment required by the regulations in
the case of failure to appear. Given this reading of the regulations, I believe that the case should be
returned to the Manager for a final determination.

Another section of this part gives further credence to my view that the regulations do not intend to provide
the right of an automatic review by an OHA Hearing Officer. Section 710.6(a) indicates that an individual
must cooperate with the DOE by giving full and frank answers to the DOE's relevant and material
questions pertinent to the individual's eligibility for access authorization. This Section applies to the
investigative stage of the access authorization process. It refers to the DOE's background investigations or
re-investigations, to personnel security interviews and other investigative activities. This Section indicates
that if the individual fails to cooperate fully and provide full responses, the DOE may terminate access
authorization or suspend processing of access authorization. The regulations then provide that if an
individual believes that the provisions of Section 710.6(a) were inappropriately applied, he may file a
written appeal of the action with the Director, Office of Safeguards and Security. 10 C.F.R. ' 710.6(b).
This Section provides for a review of objections that is to be performed by the Office of Safeguards and
Security. The Section thus provides another example of an instance in which there is no right to a review
by an OHA Hearing Officer.

My conclusion is that Sections 710.6, 710.21(b)(3) and (b)(6) and 710.25(e), when read together, indicate
that the right to a review by an OHA Hearing Officer of a determination to suspend a DOE access
authorization exists only in specified circumstances. The review is appropriate in a case in which an
individual requests a hearing to provide additional information. If the individual does not offer any
additional information, there is no need for a hearing, and no right to the issuance of an opinion by a
Hearing Officer. I see no general right to a hearing in front of an OHA Hearing Officer. I see no intent
implied in the regulations for a broad availability of a review by a Hearing Officer and issuance of an
opinion in every case.

Conclusion

In sum, I do not believe that the Part 710 regulations were promulgated with the intent of providing an
individual a right to a hearing at which the DOE presents its case, but at which there is no corresponding
duty of the individual to participate and furnish supplemental information. I believe that when an
individual does not participate at a hearing that he has requested, the regulations do not envision that the
OHA Hearing Officer will issue an Opinion providing a substantive review of the record. Section
710.25(e) and Section 710.21(b)(3) indicate that if an individual intends to present no information, or fails
to appear at a hearing, the case is to be resolved by the DOE Manager. I hereby direct that result in this
case. The matter of the individual's access authorization should be resolved by the Manager on the basis of
the existing record.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

1/ In fact, the individual missed two deadlines that were set for the pre-hearing submission of documents
and a witness list. The individual continued to reserve an opportunity to submit documents and a witness
list by the date of the hearing and I agreed to allow him to do so as late as the day of the hearing. The
individual did not file any documents or a witness list. 1/ Section 710.5 states: "Operations Office Manager
or Manager means the Manager of a DOE Operations Office, the Manager of the Rocky Flats Office, the
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Manager of the Pittsburgh Naval Reactors Office, the Manager of the Schenectady Naval Reactors Office,
and for Washington, DC area cases, the Director, Office of Safeguards and Security." (Italics in original.)
- 8 -
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:February 16, 1995

Case Number:VSO-0021

This opinion concerns the eligibility of XXXXX [hereinafter the individual] to hold a level "Q" access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." The Department of
Energy's XXXXX Operations Office (DOE/XXXXX) recently denied the individual access authorization
under the provisions of Part 710. For the reasons stated below, it is my opinion that the DOE should grant
the individual access authorization.

I. Background

The individual is a XXXXX for XXXXX with the XXXXX of XXXXX, a Department of Energy (DOE)
contractor that operates the XXXXX in XXXXX, Tennessee. The individual has worked for XXXXX since
XXXXX. XXXXX requested that the DOE grant the individual "Q" access authorization. Various
circumstances in the individual's background prompted the DOE/XXXXX to question whether it should
grant the individual access authorization. To help resolve these matters, the DOE/XXXXX conducted a
personnel security interview (PSI) with the individual on June 24, 1994. During the interview, the
DOE/XXXXX and the individual discussed matters that can be described as falling within the following
categories: legal problems, job-related problems, financial difficulties, and affairs while married. As an aid
to understanding this case, I will summarize that information in the next four paragraphs.

According to information furnished by the individual, he has been arrested twice. In March 1972, the
individual was charged with felony theft, auto theft, and destruction of private property. See Transcript of
Personnel Security Interview dated June 24, 1994, at 2-4 [hereinafter PSI Tr.]. According to the individual,
the charges resulted from an evening when the individual and three of his cohorts got drunk, took a TV
from an undisclosed location without permission, tore the number 5 off the 50-yard line of Texas Stadium,
and drove down a one-way road the wrong way. PSI Tr. at 3. After the felony charges were dropped, the
individual paid a $125 fine. Id. The individual also acknowledged that in another incident he spent one
night in jail because the car that he was driving had a burned-out tail light. According to the individual, "a
police officer pulled me over right at the gas station where I was going to get a fuse for the tail light and,
uh, I don't know, he must have been having a bad day but he decided to put me in jail." PSI Tr. at 5.

file:///persecc.htm#vso0021
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The individual was also fired from his job in 1983 because of a poor evaluation by his supervisor. The
individual attributed the poor evaluation to his refusal to relocate to his employer's office in another state.
According to the individual, the request to relocate was made shortly after he had relocated at the request
of his employer, and he did not want to relocate again so quickly. PSI Tr. at 5-6.

Over the past fifteen years the individual has experienced some financial difficulties. In 1988 a county tax
lien was placed on property owned by the individual. The individual also faced an IRS tax levy in 1991.
PSI Tr. at 7. In addition, the individual was delinquent in repaying a loan that he had obtained to purchase
a time share. PSI Tr. at 9-11.

Marital infidelity has been a significant issue for the individual, who has disclosed involvement in three
affairs during his marriage. PSI Tr. at 22. As a result of marital stress, the individual and his wife sought
counseling by a marriage counselor in 1986. PSI Tr. at 18-19. In the fall of 1992, the individual
experienced an episode of major depression as a result of his and his wife's mutual disclosure of marital
affairs. Consequently, XXXXX, who referred the individual for therapy to XXXXX, a clinical
psychologist. XXXXX saw the individual from December 1992 to August 1993. PSI Tr. at 14-18.

Because of this history, the DOE referred the individual to a board-certified psychiatrist, XXXXX, M.D.,
for a mental evaluation. Based upon his evaluation of the individual, the psychiatrist concluded that the
individual has an illness or mental condition which causes or may cause a significant defect in judgment
or reliability. On the basis of that report, the Director of the Personnel Security Division of the
DOE/XXXXX determined that substantial doubt existed as to the individual's eligibility for access
authorization, obtained authority from the Director of the Office of Safeguards and Security to initiate an
administrative review proceeding, and denied the granting of the individual's "Q" security clearance.

On January 6, 1995, the DOE/XXXXX started the administrative review proceeding by issuing a letter to
the individual notifying him that the DOE possessed information that created a substantial doubt
concerning his eligibility for access authorization. See Letter from XXXXX, Manager, DOE/XXXXX, to
the individual (January 6, 1995) [hereinafter the Notification Letter]. The Notification Letter specifically
identified the derogatory information at issue and explained how the information came within the purview
of the criteria set forth in 10 C.F.R. § 710.8(h). In addition, the Notification Letter informed the individual
of his right under the regulations to file a written response to the derogatory information and to request a
hearing before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for
access authorization.

On January 19, 1995, the individual filed with the Manager of the DOE/XXXXX a request for a hearing
concerning his matter. At that time the individual chose not to file a separate written response.

Under the regulations, this type of request for a hearing is deemed a general denial of all reported
information listed in the Notification Letter. 10 C.F.R. § 710.21(b)(5). The DOE/XXXXX forwarded the
individual's request for a hearing to the Office of Hearings and Appeals (OHA) Director pursuant to the
provisions of 10 C.F.R. § 710.25(a) on February 9, 1995. The OHA Director appointed me as Hearing
Officer in this case on February 23, 1995.

I convened a hearing in this matter on XXXXXXXXXXXX, in XXXXXXXXXXXXXXXXXXXX. See
10 C.F.R. § 710.25(e) and (g). At the hearing the individual was represented by a personal representative
and called two witnesses to testify on his behalf: XXXXX, and XXXXX another clinical psychologist. The
DOE/XXXXX presented only one witness at the hearing: Dr. XXXXX.

II. Regulatory Criteria At Issue

As indicated above, the Notification Letter included a specific description of information in the possession
of the DOE that the agency regards as derogatory and which, in the opinion of the DOE/XXXXX, creates
a substantial doubt as to the individual's eligibility to hold access authorization. On the basis of that
derogatory information, DOE/XXXXX found that the individual has an illness or mental condition of a
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nature that in the opinion of a board-certified psychiatrist, other licensed physician, or a licensed clinical
psychologist, causes, or may cause, a significant defect in his judgment or reliability. See 10 C.F.R. §
710.8(h).

III. Testimony and Analysis

A. Testimony Supporting the Denial of Access Authorization

As noted above, the DOE/XXXXX denied access authorization to the individual because a board-certified
psychiatrist concluded that the individual has a mental condition that causes, or may cause, a significant
defect in his judgment or reliability. During the processing of the request for the individual's access
authorization, Dr. XXXXX reviewed the results of the individual's personnel security interview and
conducted a psychiatric examination of the individual on August 23, 1994. After the one-hour interview
with the individual, Dr. XXXXX had a perception that the individual tended to evade questions and
minimize negative events in his life, including two job terminations, his arrests, and his financial
difficulties. Transcript of Personnel Security Hearing dated June 7, 1995, at 13-17 [hereinafter Hearing
Tr.].

To attempt to confirm or reject his interview-based conclusions, Dr. XXXXX asked the individual to take
the Minnesota Multiphasic Personality Inventory [hereinafter MMPI]. The MMPI is a self-reporting
inventory where the individual responds to hundreds of statements by indicating whether the statement is
true, false, or occasionally cannot say. For analytic purposes when the test is scored, those statements are
grouped into ten clinical scales and four validity scales. Each clinical scale was designed to measure a
particular aspect of personality, such as depression. An individual's answers are compared to those of a
control group. Each scale is scored separately. On the version of the MMPI that was taken by the
individual, scores may range from zero to 120. However, the upper limit for responses in the normal range
is 65 for each scale. In interpreting the results, one must consider the extent to which the limit of normalcy
has been exceeded on any particular scale, as well as the scores on other scales that may show similar
personality traits. Thus, certain score profiles are typical of specific disorders.

The response booklet can be scored manually or sent to a firm where a computer reads the answers and
generates a report. In this case, Dr. XXXXX chose the latter course of action. According to the computer-
generated MMPI report, the individual's results were slightly outside the normal range on one scale. On
scale four the individual scored a 67. Any score above 65 is considered outside of the normal range. The
computer-generated report interpreted this score to mean that "there was some tendency on [the
individual's] part to present a favorable self-image." DOE Exhibit 7 at 3. The report also stated that the
individual is "immature and impulsive, a risk taker who may do things others do not approve of just for
the personal enjoyment of doing so . . . he may occasionally show bad judgment and tends to be somewhat
self-centered, pleasure-oriented, narcissistic, and manipulative." Id. While Dr. XXXXX stated that the
test's profile configuration for the individual "is not as well-defined as those of many other clients in this
type of setting," and that the test "doesn't make a specific psychiatric diagnosis," the test "does make a
diagnostic consideration" and is consistent with Personality Disorder NOS (Not Otherwise Specified).
Hearing Tr. at 65-66.

Dr. XXXXX also explained at the hearing that the individual's treatment of negative events in his life is
symptomatic of a personality trait that could be significant enough to cause a defect in his judgment and
reliability. In providing examples of the individual's descriptions of these negative events, Dr. XXXXX
testified that the individual "was picked up . . . by a policeman for not having a taillight or a defective
taillight and put in jail and that's all I could get out of it. I have not seen the arrest report, I don't know,
but his explanation was the cop must have been having a bad day because he put me in jail." Hearing Tr.
at 14. He further testified that when the individual was twenty-two years old and charged with taking
property from Texas Stadium, the individual said "we took the property inadvertently." Id. Not
comprehending how exactly the individual could take property inadvertently, Dr. XXXXX concluded that
it is that kind of minimization that concerned him. In this context, I note that Dr. XXXXX did not focus on
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the individual's history but rather on the individual's description of what happened. At a point during the
hearing the individual's representative became concerned that Dr. XXXXX was focusing solely on the
negative incidents that have occurred in the individual's life. I emphasized at that time that Dr. XXXXX
was not testifying about the incidents which the individual disclosed to him, but about the individual's
tendency to minimize negative events in his life. Hearing Tr. at 15. According to Dr. XXXXX, a tendency
to minimize negative events is one aspect of a Personality Disorder.

In addition to formulating impressions that the individual possesses a tendency to minimize and to evade
questions, Dr. XXXXX also concluded that the individual over-extended himself and possessed a lack of
commitment as evidenced by his financial difficulties and his marital affairs. He stated that all of these
qualities point to personality problems. However, Dr. XXXXX testified that his impressions were not
sufficient for him to make a diagnosis after the evaluation interview; he thought he needed some
confirmation of his impressions. Hearing Tr. at 35. Therefore, he asked the individual to take the MMPI.
When the results were available, Dr. XXXXX concluded that they confirmed his initial impressions. Dr.
XXXXX also believes that those results also confirmed his impressions that the individual's relationships
are of a superficial quality. Hearing Tr. at 17-18. He based those impressions on information that the
individual had participated in at least three casual affairs. Hearing Tr. at 18.

As a result of his review of the individual's PSI, the one-hour interview, and the results of the MMPI, Dr.
XXXXX concluded that the individual suffers from a mental condition that Dr. XXXXX identified as
Personality Disorder NOS with some suggestions of sociopathic and narcissistic traits. Hearing Tr. at 19.
Dr. XXXXX also concluded that this condition causes or may cause a significant defect in the individual's
judgment or reliability. Hearing Tr. at 21.

B. Testimony Supporting the Granting of Access Authorization

The individual called two witnesses to testify at the hearing: XXXXX and XXXXX stated that several
years ago the individual was experiencing depression resulting from his marital problems and had been
referred to him for therapy. XXXXX saw the individual 35 times during the period December 1992
through August 1993. Each session was 50 minutes in duration. Hearing Tr. at 84-85. XXXXX testified
that he found the individual open about issues affecting his life during these sessions, including
specifically his marital affairs. Hearing Tr. at 85. XXXXX also indicated that the individual did not
minimize at all during the many sessions he had with him. He indicated that the individual probably
perceived him as a "helper," because he assisted the individual in coming to terms with his depression.
Hearing Tr. at 87.

XXXXX also testified that he believed that the individual does not have any form of mental illness,
personality disorder, or personality characteristics that would render his judgment unreliable. Hearing Tr.
at 85-86. XXXXX stated that he disagreed with Dr. XXXXX's findings and conclusions and was "quite
surprised" after reading Dr. XXXXX's report. Hearing Tr. at 86. For example, Dr. XXXXX reported that
the individual was immature and impulsive, while XXXXX did not believe those traits should be used to
describe the individual. He stated that "I suppose any of us could have those characteristics from time to
time but that is not my overall opinion of (the individual)." Hearing Tr. at 88 XXXXX noted that "when
you are being evaluated and your job depends on it and you're felt to be under a microscope that it is not
at all unusual to be a little bit guarded." Hearing Tr. at 111. In addition, he found that instead of being
evasive and guarded, the individual produced more information than the average person would produce
during 35 therapy sessions. Hearing Tr. at 110.

More interestingly, XXXXX did not note anything in the individual's MMPI scores that caused him any
concern. Hearing Tr. at 90. Rather, he emphasized that the individual had only one elevated scale score
(scale four), which he believes can indicate a number of categories or personalities. Hearing Tr. at 90. As
an example, XXXXX stated that "college students often score higher on [scale four] and it is not because
they are all sociopaths . . . but it is because they are in a situation where they are taught to think creatively
and keep open options and things like that and very often that scale is elevated." Hearing Tr. at 91.
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According to XXXXX, he would not have been comfortable making a diagnosis of the individual based on
one interview and a computerized MMPI report. Hearing Tr. at 91-92. More importantly, he indicated that
scores on the MMPI would have to be much higher than those of the individual's before he could make a
diagnosis as Dr. XXXXX did. If anything, XXXXX contends that in his opinion the individual's scale four
score is not an unusual elevation at all and the MMPI doesn't contain reliable data to indicate diagnosis of
any mental illness. Hearing Tr. at 96-97.

The final witness to testify on behalf of the individual at the hearing was XXXXX . XXXXX stated that he
has manually scored over a thousand MMPI exams, and that computer scoring of MMPI tests, as used by
Dr. XXXXX in making his evaluation, is very crude: "they tend to give a very gross impression that
doesn't take into account the kinds of variables that are necessary . . . to do an accurate read of one of these
tests." Hearing Tr. at 122. XXXXX stated that scale four, the scale on which the individual exceeded the
cutoff for what the MMPI considers normal by two points, is a measure of a person's lack of fit with
societal norms. He also testified that small elevations in scores on scale four measures "things like a
person's non-conformity, a person's rebelliousness, a person's sense of alienation from the mainstream. . . .
It also picks up on a person's innovativeness or a person's disgruntlement with authority figures." Hearing
Tr. at 123. XXXXX opined that scale four "really picks up too many different things to be useful in the
way that it was originally hoped to be useful during the construction of the test and it is used now more
for measuring these other things that I mentioned." Hearing Tr. at 123-24. He noted that "a person whose
score falls above a T score of sixty-five is considered to be statistically different than the normal," but that
a two point higher score has a very slight interpretable value. Hearing Tr. at 124, 125. According to
XXXXX, the individual "is a good example of this where the computer spits out what is an accurate
description of somebody with a high scale four, but it is not accurate for this purpose in the sense that it
doesn't take into consideration that other scale scores were close to that. It doesn't take into consideration
the fact that the elevation was nominal at best and that's why I think these reports are really very limited in
their usefulness." Hearing Tr. at 122-23. XXXXX crutinized the exam scores and concluded that the
individual is a man without genuine psychiatric illness or personality disorder. Hearing Tr. at 128-29.
Furthermore, XXXXX testified that the MMPI scores indicated that the individual was being
straightforward and open in his responses to test questions. Hearing Tr. at 131.

In addition to reviewing the MMPI data, XXXXX administered a Projective Personality (Rorschach) Test.
XXXXX described the individual's reaction to the test as one of "complete cooperation and even some
mild enthusiasm and interest about this. He was curious about it and seemed to be open, straightforward
with it." Hearing Tr. at 132. As a result of the individual's responses on the test, XXXXX concluded that,
while the individual shows evidence of creativity, there is no evidence of psychosis, a significant affective
disorder, a personality disorder, sociopathy, or difficulty with self-control or clarity of thought. Hearing
Tr. at 133-34. According to his evaluation, the individual's reaction to the examination was open and
forthcoming, and the individual's "conversational speech contained no evidence of gross perceptual
disturbance or formal thought disorder." Projective Personality Evaluation dated May 25, 1995, at 1. As a
result of his examination, XXXXX concluded that the individual "appears to be a reasonably well-adjusted
individual who, like everyone, carries with him some remnants of problematic early experiences." Id. at 4.
Concerning the individual's reported evasiveness in his interview with Dr. XXXXX, XXXXX speculated
that there could be two reasons for the individual's reaction. First, XXXXX suggested that the individual
may have had a sense of being interrogated. Second, XXXXX suggested that, as is the case with some
patients, the interview may simply have started "on the wrong foot." Hearing Tr. at 136-38. While
acknowledging that the sum of the individual's actions are "not normal for June and Ward Cleaver,"
XXXXX stated that "most people are not June and Ward Cleaver." Hearing Tr. at 152.

C. Analysis

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Thus, the
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regulations compel me to consider the nature, extent, and seriousness of the individual's mental condition;
the circumstances surrounding his mental condition; the frequency and recency of his personality
problems; his potential for being susceptible to pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and any other relevant and material factors. 10 C.F.R. § 710.7(c). It is the
totality of these facts and circumstances that will shed light on whether the individual has a mental
condition that causes or may cause a significant defect in his judgment and reliability and whether the
granting of access authorization is clearly consistent with the national interest. Thus, it is incumbent upon
the individual to demonstrate to me that he does not have a mental condition that would cause a significant
defect in his judgment and reliability that might compromise national security. After careful consideration
of all of these factors, I am of the opinion that granting the individual's access authorization will not
endanger the common defense and security and is clearly consistent with the national interest.

I find XXXXX and XXXXX testimony to be well reasoned and convincing for several reasons. First,
while I believe that Dr. XXXXX can frequently make an accurate diagnosis based on a one-hour interview
and a computerized MMPI report, I believe in this case Dr. XXXXX's initial impressions of the individual
and the individual's slightly elevated scale four score do not form a sufficient basis to conclude that the
individual suffers from a mental condition that calls into question his judgment and reliability. While he
maintained that his diagnosis was correct, Dr. XXXXX himself did not appear completely sure of his
diagnosis. Dr. XXXXX stated at the hearing that at the end of his interview with the individual, "I had a
diagnosis, but I felt I needed some confirmation. That it did not reach the level that I was comfortable
with." Hearing Tr. at 35. His demeanor at the hearing indicated to me that this is a borderline case. Indeed,
Dr. XXXXX testified that after reading XXXXX interpretation of the individual's MMPI data, he found
only one sentence with which he disagreed, apart from the ultimate conclusion. Hearing Tr. at 78-80.

On the other hand, even though XXXXX did not initially evaluate the individual for the purpose of
determining whether he has a mental condition that could cause a significant defect in judgment and
reliability, I believe his perception of the individual's overall personality traits is more reliable. XXXXX
spent a significantly longer period of time with the individual. There is no doubt in my mind that XXXXX
has had a better opportunity to observe and evaluate the significance of the individual's personality traits.
As mentioned earlier, while XXXXX was not surprised at the raw data contained in the MMPI report
administered by Dr. XXXXX, he was surprised by the conclusions that were drawn from the data. Hearing
Tr. at 94. Second, I acknowledge as does XXXXX, that the aggregation of the individual's actions are "not
normal for June and Ward Cleaver." Hearing Tr. at 152. However, XXXXX opined that the individual is
normal as within the range of the standard population. Hearing Tr. at 127. Although I believe that the
aggregation of all of the negative incidents in the individual's life are certainly significant, XXXXX seems
to take a realistic view that many of these problems probably occur in the lives of the standard population.
Third, I have had the opportunity to assess the credibility and to observe the demeanor of all of the
witnesses at the hearing. Particularly in this case, my observations of the witnesses are critical in
determining whether the individual has a mental condition that could cause a significant defect in
judgment and reliability. I find that all of the witnesses, Dr. XXXXX, XXXXX and XXXXX, are credible,
and all exhibited highly professional behavior. However, I find XXXXX and XXXXX testimony to be
highly trustworthy. They both combined their professional judgments with what they believe are
reasonable common sense judgments. For all of these reasons, I find that XXXXX and XXXXX testimony
are more convincing than that of Dr. XXXXX.

It is undisputed that the individual has had several significant negative events occur in his life. However, I
can not conclude that his descriptions and characterizations of these events would make him susceptible to
pressure, coercion, exploitation, or even blackmail and compromise national security. For example, some
of the incidents occurred a long time in the past. Additionally, while marital infidelity has been a
significant problem for the individual, both the individual and his wife have mutually disclosed their
marital affairs. Because of this disclosure, the individual's indication of remorse, and his admission that he
does not think this is morally acceptable behavior, I do not believe that the individual would be susceptible
to pressure or blackmail. Moreover, XXXXX has stated that as a result of his treatment sessions with the
individual, he believes that "he does place much more emphasis on loyalty and fidelity now than he might
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have in the past years." Hearing Tr. at 102.

IV. Conclusion

While the individual has been diagnosed with Personality Disorder NOS, primarily having the tendency to
minimize, evade questions, and present himself in a favorable image, I do not find that these particular
personality traits exhibited by this individual would compromise the national security. In light of all of the
testimony, I am convinced that these personality traits and the slight elevation on the individual's MMPI
report do not rise to the level that causes, or may cause, a significant defect in the individual's judgment
and reliability, and there is no indication in the record that it has. In fact, the individual's personality
assessment shows that the above characteristics are borderline and marginally interpretable. In addition, I
do not believe that the individual's psychiatric assessment shows any potential that the individual can be
pressured, coerced, or exploited. For these reasons, I am of the opinion that the individual should be
granted access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W. Washington, D.C., 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals
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This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization<1> under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." Several months ago, the individual's access authorization was suspended at the direction of the
Manager of the Department of Energy's XXXXX Operations Office (DOE/XXXXX) pursuant to the
provisions of Part 710. In this Opinion, I will consider whether, based on the record before me, the
individual's access authorization should be restored. As indicated below, I am of the opinion that the
individual's access authorization should not be restored at this time.

I. Background

The individual has been employed for approximately nine years by XXXXX, a DOE contractor that
performs construction, maintenance, utility and engineering work for the XXXXX.<2>During this time,
the individual received a "Q" clearance from the DOE enabling him to work at the facility. In 1993, the
individual took a drug test, on which he tested positive for marijuana. This prompted the DOE to conduct
a personnel security interview (PSI) with the individual, which took place on July

28, 1994. In that interview, the individual admitted that he had smoked marijuana once in 1993, but that he
had never smoked marijuana before or since that occasion. After subsequently learning that the individual
had also tested positive for marijuana in a test given in 1992, the results of which had not been reported to
the DOE, a further interview of the individual was conducted on October 27, 1994. During this interview,
the individual stated that he did not remember smoking marijuana in 1992, but admitted to using marijuana
twice during the period 1976-1980, when he was serving in the Marines.

file:///persecc.htm#vso0023
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The DOE/XXXXX determined that the information obtained regarding the individual's past drug use and
lack of candor was substantially derogatory and created questions regarding the individual's eligibility for
access authorization. Accordingly, the DOE/XXXXX's Manager suspended the individual's level "Q"
access authorization and obtained authority from the Director of the Office of Safeguards and Security to
initiate an administrative review proceeding.

On January 26, 1995, the DOE/XXXXX commenced the administrative review proceeding by issuing a
letter to the individual notifying him that the DOE possessed information which created a substantial doubt
concerning his continued eligibility for a "Q" access authorization. See Letter from XXXXX, Assistant
Manager for Management and Administration, DOE/XXXXX, to the individual (January 26, 1995)
(hereinafter Notification Letter). The Notification Letter specifically identified the derogatory information
at issue and explained how that information came within the purview of two criteria set forth in 10 C.F.R.
§ 710.8, i.e. (f) and (k). In addition, the Notification Letter informed the individual of his right under the
regulations to file a written response to the derogatory information and to request a hearing before a
Hearing Officer in order to resolve the substantial doubt regarding his continued eligibility for access
authorization.

On February 16, 1995, the individual filed with the Manager of the DOE/XXXXX a request for a hearing
concerning this matter. The DOE/XXXXX transmitted the individual's hearing request to the Office of
Hearings and Appeals (OHA) Director pursuant to the provisions of 10 C.F.R. § 710.25(a) on March 7,
1995. The OHA Director appointed me as Hearing Officer in this case on March 14, 1995. I convened a
hearing in this matter in XXXXX, on XXXXXXXXXXXX.

At the XXXXXXXXXXXX hearing, the individual was represented by an attorney and testified on his
own behalf. In addition, the individual called the following three witnesses to testify on his behalf: Mr.
XXXXXXXXXXXXXX, a clinical social worker who provided drug rehabilitation services to the
individual, XXXXX, the individual's former supervisor, and XXXXX, the individual's current supervisor.
The DOE/XXXXX also presented two witnesses at the hearing, Ms. XXXXXXXXXXXXX, a DOE
Personnel Security Specialist, and XXXXX, an employment supervisor at XXXXX.

II. Substantive Regulatory Criteria At Issue

As noted above, the Notification Letter issued to the individual on January 26, 1995, included a specific
description of information in the possession of the DOE that the agency regards as derogatory and which,
in the opinion of the DOE, creates a substantial doubt as to the individual's eligibility to hold a "Q"
clearance. According to the Notification Letter, the information can be categorized as falling within the
ambit of two regulatory criteria, subsections (f) and (k) of 10 C.F.R. § 710. 8. Criterion (f) concerns
information which reveals that a person has

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.

10 C.F.R. § 710.8 (f). Criterion (k) describes information that a person has

[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances
Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
by a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by law.

10 C.F.R. § 710.8(k).

III. Preliminary Procedural Matters
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Before considering the bases on which the DOE/XXXXX relies for suspending the individual's access
authorization, I will address a number of procedural challenges that the individual raised at the onset of the
hearing, some of which I refrained from ruling on until the record could be more fully developed. These
challenges consist of the following: a motion to dismiss based on the DOE/XXXXX's lack of authority to
conduct the proceeding (OHA Case No. VSZ-0003); a claim of unfair, selective enforcement of the access
authorization regulations by DOE/XXXXX in violation of 10 C.F.R. § 710.4(b); and a motion to strike
certain documentary evidence (OHA Case No. VSZ-0004).<3>

A.Motion to Dismiss

The individual's attorney moved to dismiss the proceeding because there was no evidence in the record that
certain initial procedural steps had been followed. Tr. at 8-10. As he correctly pointed out, sections
710.10(d) and 710.21(a) require that following a decision to suspend an individual's access authorization,
the Manager of the appropriate DOE Operations Office must request, and receive, from the Director of the
Office of Safeguards and Security the authority to conduct an administrative review proceeding. After
establishing that the entire file was not in the possession of the DOE Counsel, the individual or me, I did
not rule on this motion prior to the hearing, but rather left the record open to obtain testimony on this
matter. Through the Personnel Security Specialist, we learned that the documents prepared in satisfaction
of these requirements are generally not made part of the administrative review materials. Tr. at 34. During
the hearing, the DOE Counsel agreed to provide these documents to the individual's attorney. Tr. at 119.
After reviewing the documents, the individual's attorney renewed his motion to dismiss because the letter
notifying the individual of the DOE's concern about the individual's eligibility for access authorization was
delivered to the individual in violation of 10 C.F.R. § 710.21(a). That section provides that the notification
letter must be delivered to the individual within 30 calendar days of the Manager's receipt of the Director's
directive. In this case, the letter was delivered to the individual on January 26, 1995, more than 30 days
after December 19, 1994, the date on which the Manager received his authority to conduct the
administrative review proceeding. Letter from Individual's Attorney to Hearing Officer, June 5, 1995.

I will deny this motion. Based on the documents obtained from the individual's security file and provided
after the hearing, it is clear that the Manager had properly obtained authority to conduct an administrative
review proceeding regarding the individual's access authorization. Moreover, I see no manner in which the
individual's position was compromised by this minor delay. The regulations themselves provide that
statements of processing times are "the agency's desired time frames in implementing [these access
authorization] procedures. . . . They shall have no impact upon the final disposition of an access
authorization . . . and shall confer no rights upon an individual whose eligibility for access authorization is
being considered." 10 C.F.R. § 710.34. Therefore, I find that the seven-day delay in delivering the
notification letter to the individual was harmless error. Accordingly, I deny the individual's motion to
dismiss this proceeding (Case No. VSZ-0003).

B.Request for Further Investigation

The individual's attorney also expressed a concern at the outset of the hearing that the DOE access
authorization procedures were being employed against the individual for an improper purpose in violation
of the DOE policy set forth in 10 C.F.R. § 710.4(b). He characterized the alleged improper purpose as
selective enforcement of the access authorization regulations against members of the individual's ethnic
group. Tr. at 12. He presented a response (later labelled Exhibit Y) from the Director of the local DOE
operations office's Personnel Security Division to his inquiry into such selective enforcement. He then
asked me, pursuant to the regulations, to request the local director of security "to arrange for additional
investigation on any points which are material to the deliberations of the Hearing Officer and which the
Hearing Officer believes need further investigation or clarification." 10 C.F.R. § 710.26(p). Addressing the
DOE's concern that this was the improper forum to address this issue, the individual's attorney relied on
Department of the Navy v. Egan, 484 U.S. 518 (1988) and Hill v. Department of the Air Force, 844 F.2d
1407 (10th Cir. 1988) as support for his contention that investigation of potential constitutional violations
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is relevant to this proceeding. Tr. at 13-14. At that time I stated that I had no evidence before me that
indicated any improper purpose and suggested that he attempt to develop his position during the course of
the hearing. Tr. at 14.

I have since reviewed Egan and Hill and have concluded that they do not support the individual's
contention that this proceeding is the appropriate forum for considering a selective enforcement claim. The
relevant portions of those cases hold that the Merit Systems Protection Board and the federal courts lack
the authority to "review the merits of grant or denial of security clearances." Egan, 484 U.S. at 530; Hill,
844 F.2d at 1409. I find no guidance in either case that would instruct a hearing officer to entertain a claim
of selective enforcement. However, the preamble to the regulations governing this proceeding provides
some guidance. The preamble makes it clear that individuals are entitled "to assert affirmative defenses
based on the alleged misconduct of DOE agents or officials during any stage of the process for
determining eligibility for access authorization." 59 Fed. Reg. 35180 (July 8, 1994). Although I recognize
that this language is set forth in the context of affording protection to whistleblowers who allege that the
administrative review process may be used against them in reprisal for disclosures of health, safety and
environmental concerns or waste, fraud, abuse and mismanagement, the principle expressed is equally
applicable to other allegations of improper purpose. Nevertheless, no evidence has been presented in this
proceeding to support the individual's assertion of selective enforcement of the access authorization
regulations on the basis of race and ethnicity. I will therefore not invoke section 710.26(p) to request
further investigation into this issue.

C.Motion to Strike

At the beginning of the hearing, the individual's attorney moved to strike two of the laboratory test reports
submitted by the DOE to establish that the individual used marijuana. The first, produced in July 1988
(Exhibit 13), reported evidence of marijuana, yet was not considered a positive test for marijuana because
the measurement, while well above normal, fell below the threshold for "positive" in effect at the time.
The individual's attorney contends that the DOE has already resolved its concern about the individual's
1988 marijuana usage. The second laboratory report, produced in November 1992 (Exhibit 12), reported
that the individual had tested positive for marijuana but, the individual alleges, he was never informed of
the positive finding, and was therefore never given the opportunity to respond to or challenge that finding,
contrary to the DOE's stated policy of conducting its security program "consistent with traditional
American concepts of justice and fairness," 10 C.F.R. § 710.4(a), and the Drugfree Workplace Act, 41
U.S.C. § 701. Tr. at 115. I did not rule on the motion to strike at that time, but rather chose to permit
factual development regarding these documents during the hearing. The record is now closed and I will
now rule on this matter.

I have reviewed the 1988 laboratory report, a Case Reference Sheet used by the security office to annotate
concerns about the report (Exhibit R), and the testimony that was received regarding this report. As a
factual matter, I do not concur with the individual's assertion that Exhibit R demonstrates that the DOE
resolved its security concerns about the individual after it had received the 1988 report, as his attorney
argued. Tr. at 15-16, 120. In fact the recommendation contained in that exhibit indicates quite the opposite:
an interview to address possible drug usage, dishonesty and potential for coercion. Exhibit R at 3. Under
these circumstances I find that the report, though negative, is relevant and material to determining the
issues involved in this proceeding. 10 C.F.R. § 710.26(h) (In ruling on admissibility, "the utmost latitude
shall be permitted with respect to relevancy, materiality, and competency."). I will consider the 1988
report as evidence in the record, and as trier of fact I will assign weight to it in accordance with the
purpose for which it is used.

As stated above, the individual's motion to strike the 1992 laboratory test report rests on his statements that
he was never informed that it included a positive test result for marijuana and, consequently, was never
provided an opportunity to challenge these results. Tr. at 16. Therefore, he argues, the 1992 report must be
stricken from the record. I do not agree. In contrast to the 1988 test results, the 1992 results established the
presence of marijuana metabolites in excess of the threshold concentration level then in effect. These
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results are clearly relevant and material evidence with respect to the charges at issue in this proceeding. To
the extent the results may be less reliable because the individual never had an opportunity to challenge
them, I will accord them less weight in reaching my findings. Accordingly, I will deny the individual's
motion to strike the 1988 and 1992 laboratory test reports (Case No. VSZ-0004).

IV. Findings of Fact

Based on my consideration of all the evidence in the record in this proceeding, which includes the
transcript of the May 31, 1995 Personnel Security Hearing, the documents the DOE/XXXXX submitted to
OHA in connection with that hearing, and all other papers the parties have filed with me, I make the
following findings of fact:

With respect to the DOE's allegations that the individual used marijuana between 1976 and 1980, and in
the years 1988, 1992, and 1993, I find as follows. The individual has admitted that he used marijuana twice
while serving in the Marines, during the period 1976 to 1980, and also admits to using marijuana once
prior to taking a drug test on November 30, 1993. However, the individual denies using marijuana in 1988
and 1992. The DOE has presented evidence of drug tests taken by the individual on July 26, 1988, and
November 12, 1992. The test given in 1988 detected cannabinoids in the individual's urine, but at a level
(110 ng/mL) below the threshold for a positive test result (200 ng/mL). The results of the 1992 test were
positive for marijuana.

Because it is not disputed that the results of the 1988 test were negative for cannabinoids, there is not
sufficient evidence to find that the individual used marijuana in 1988. The threshold level for a positive
test was presumably based on the reliability of the test at that time. See Exhibit R. Although the threshold
level has since been lowered, such that the concentration reported in 1988 would now (and since 1990) be
considered a positive indicator of marijuana usage, the concentration level was not sufficient to be
considered positive indication of marijuana usage in 1988. Tr. at 41. It is reasonable when interpreting the
results of a 1988 drug test to apply the threshold in effect at that time. Therefore, the 1988 report cannot
be interpreted as a positive test for marijuana. Because there is no other evidence that supports the use of
marijuana at that time, I must find that there is insufficient evidence to suggest that the individual smoked
marijuana in 1988.

As for the 1992 drug test, the individual has presented no evidence to challenge the positive result for
marijuana, although he denies that he used marijuana at that time.<4>In this situation, I am faced with a
conflict of inconsistent evidence: a laboratory report indicating that the individual used marijuana in 1992
and verbal assertions by the individual that he did not. In my opinion, the individual's veracity, at issue in
this proceeding, is not so unimpeachable that it outweighs the documentary evidence of marijuana usage. I
therefore conclude that the individual did smoke marijuana in 1992, as alleged by the DOE.

With respect to the DOE's allegation that the individual "[d]eliberately misrepresented, falsified, or omitted
significant information" in a 1984 Personnel Security Questionnaire (PSQ), a 1990 Questionnaire for
Sensitive Positions (QSP), and a July 1994 PSI, I find as follows. First, though the individual now admits
that he used marijuana twice between 1976 and 1980, he responded "no" to a question on a October 12,
1984 PSQ which asked whether he had been "a user of any narcotic, hallucinogen, stimulant, depressant,
or cannabis (to include marijuana and/or hashish) . . . ." Exhibit 8. Similarly, in his July 28, 1994 PSI, the
individual stated that he could not recall ever smoking marijuana prior to 1993, despite his use in the
1976-1980 period and in 1992. In his hearing testimony, the individual contended that he did not mention
his 1976-1980 usage at his July 1994 PSI because he did not remember it until he was specifically
questioned about this period at his October 1994 PSI. Tr. at 107. I do not find this testimony credible.
During his October 1994 PSI, however, the individual indicated that he did not disclose his prior
marijuana use on his 1984 PSQ because he feared he would not get a job, and stated that his reason for not
mentioning his prior use in his July 1994 PSI was "probably fear of losing my job . . . ." See Transcript of
October 27, 1994, Personnel Security Interview (hereinafter October 1994 PSI Tr.) at 36, 39. These
statements are inconsistent with his testimony at the hearing that he simply did not remember the earlier
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marijuana use: under one rationale, the individual denies having any memory of using marijuana, while
under the other, he remembered but chose not to divulge. Moreover, the individual continues to deny using
marijuana in 1992, despite persuasive evidence to the contrary. My common-sense impression is that the
individual has not been forthright with the DOE with respect to his marijuana usage. I therefore find that
the individual deliberately omitted information regarding his prior drug use from both his 1984 PSQ and
his July 1994 PSI.

However, the DOE has not shown that the individual was dishonest in his answers to the 1990 QSP. The
individual responded "no" to the following question on the QSP: "Do you now use or supply, or within the
last 5 years have you used or supplied, marijuana, cocaine, narcotics, hallucinogens, or other dangerous or
illegal drugs?" Exhibit 7. The only evidence in the record that could contradict this statement is the results
of the 1988 drug test, which are discussed above.<5> However, because this evidence has already been
found to be inconclusive on the question of whether the individual smoked marijuana in 1988, the record
does not support a finding that the individual deliberately omitted information from the 1990 QSP.

V. Analysis

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the
factors I will consider in rendering a determination concerning the individual's access authorization are the
following: the nature, extent, and seriousness of his conduct; the circumstances surrounding his conduct,
including knowledgeable participation; the frequency and recency of his conduct; his age and maturity at
the time of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for his conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and other relevant
or material factors. 10 C.F.R. §§ 710.7(c), 710.27(a). It is the totality of these facts and circumstances that
will guide me in evaluating whether the individual's access authorization should be restored. As will be
discussed below, after careful consideration of the record in view of the standards set forth in 10 C.F.R.
Part 710, I find that the DOE/XXXXX properly invoked the criteria set forth in the Notification Letter in
suspending the individual's "Q" clearance. I further find that the arguments advanced by the individual in
his defense mitigate the security concerns with respect to the security concerns underlying only one of the
two criteria. Therefore, it is my opinion that the individual's access authorization should not be restored.

The DOE/XXXXX relies on 10 C.F.R. § 710.8(f) and (k) as the bases for suspending the individual's "Q"
access authorization. Since the falsification charge, based on section 710.8(f), stems from statements the
individual made regarding his marijuana usage, I will begin by examining the evidence about the nature
and extent of his involvement with marijuana, a discrete charge based on section 710.8(k).

A.Marijuana Use

1. Derogatory Information

To support its contention that the individual has trafficked in, sold, transferred, possessed, used or
experimented with marijuana, the agency relies on the following sources of information: (i) transcripts of
personnel security interviews (PSIs) held on July 28, 1994 and October 27, 1994; and (ii) reports of drug
tests to which the individual submitted on July 26, 1988, November 12, 1992 and November 30, 1993.
According to the DOE, the information obtained as the result of the PSIs, taken in conjunction with the
drug test reports, reveals a pattern of marijuana use for nearly 20 years. In addition, the DOE/XXXXX
offers the Personnel Security Specialist's opinion at the hearing that marijuana usage raises security
concerns from the DOE's perspective.

It is clear from the evidence in the record that the individual has smoked marijuana at least three times
since 1976. By his own admission he smoked marijuana two times while he was in the Marines between
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1976 and 1980. October 1994 PSI Tr. (Exhibit 4) at 17. He also admitted to using marijuana in November
1993 at the July 28, 1994 PSI. Transcript of July 28, 1994 Personnel Security Interview (hereinafter July
1994 PSI Tr.) (Exhibit 3) at 19. This admission is corroborated by a positive test for marijuana taken on
November 30, 1993. Exhibit 11 at 2. Each of these episodes falls within the criterion set forth in 10 C.F.R.
§ 710.8(k). The results of two earlier drug tests, from 1988 and 1992 (Exhibits 12 and 13), are disputed by
the individual, who claims that he did not use marijuana between 1980 and 1993. October 1994 Tr. at 18-
23.

At the hearing, the Personnel Security Specialist stated the DOE's security concern with respect to
trafficking, selling, transferring, possessing, using or experimenting with illegal substances. Any
involvement with illegal drugs demonstrates a disregard for the law. Tr. at 28. In addition, an individual
who uses marijuana opens himself to blackmail or other forms of coercion, because he may want to
conceal his usage. Id. Moreover, while the individual is under the influence of drugs, he "may be less
likely to remain silent regarding classified information," and not realize that he is divulging classified
information. Id. at 27. Finally, any drug usage while the individual possesses a "Q" clearance and is aware
of the DOE's policy of absolute abstention demonstrates poor judgment.

After considering the evidence of marijuana usage in the record in light of the DOE's security concerns as
stated by the Personnel Security Specialist, it is my opinion that the individual's behavior regarding
marijuana raises a legitimate security concern, and that it was reasonable for the DOE/XXXXX to rely on
10 C.F.R. § 710.8(k) to reach the same conclusion. Even if I were to disregard entirely the 1988 and 1992
test results, I would nevertheless hold the same opinion, because the 1993 episode of marijuana usage
triggers this concern.

2. Mitigating Factors

For each admitted or documented episode of marijuana usage, the individual has advanced facts and
circumstances that, he contends, mitigate the DOE's security concerns about his marijuana usage. For
example, his attorney argues that the two times he admittedly smoked marijuana in the Marines occurred at
least 15 years ago, and we must consider that these episodes were neither frequent nor recent. Tr. at 22.
With respect to the 1988 and 1992 tests, he maintains that he did not use marijuana during that period, and
surmises that the positive readings may be accounted for as the result of unknowing ingestion of second-
hand smoke from being near others smoking marijuana. Tr. at 104, 108. Finally, he has stated on several
occasions that his one-time usage of marijuana in 1993 was forced upon him by his brother, who was
injuring himself and threatened not to stop unless the individual smoked with him. See, e.g., July 1994 PSI
Tr. at 19, 21; Tr. at 105.

The DOE regulations state that my decision as to access authorization is to be "a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Employing this common-
sense approach, even after considering the litany of mitigating factors listed above in the light most
favorable to the individual and according little weight to the results of the 1988 and 1992 drug tests, I
reach my opinion that the individual's involvement with marijuana-- voluntary or not-- forms sufficient
grounds for revoking the individual's access authorization under 10 C.F.R. § 710.8(k).

Nevertheless, after the 1993 incident, the individual elected to pursue an employer-imposed treatment plan
as a condition of continued employment. Tr. at 61. As of March 18, 1994, he had completed the terms of
the plan, which included attending Alcoholics Anonymous or Narcotics Anonymous meetings five times
per week for 90 days, meeting with his mentor, a certified employment assistance professional, at least
twice during that period, submitting to random drug tests during the period and for one year thereafter, and
abstaining completely from all mind-altering drugs. Id. According to the employment supervisor and the
individual's employment assistance professional, both of whom testified at the hearing, the individual
successfully completed the program. Tr. at 61, 79. The employment supervisor also testified that the
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individual had submitted to two random tests since March 1994 and both were negative. Id. In addition,
the individual submitted at the hearing the report of a third test taken shortly before the hearing, which
also indicated a negative result for presence of marijuana metabolites in the sample. Exhibit X.

The employment assistance professional further testified that, in his opinion, the individual did not have a
serious drug problem, had used marijuana only minimally, and appeared "not truly addicted." Tr. at 81. He
stated that his diagnosis of cannabis abuse rather than cannabis addiction was borne out during the months
of treatment by his observations of the individual's ability to stop using marijuana and maintain his
sobriety. Tr. at 81, 84. He also testified that the individual maintained an "entirely positive" attitude toward
his treatment. Tr. at 79. Moreover, in October 1994, he reported to the DOE that the individual's marijuana
abuse was in remission. Exhibit 15. The individual himself testified that he now abstains from marijuana
and his intentions are to abstain from all illegal drugs in the future. Tr. at 110, 112. He also testified that
he will avoid being coerced into using illegal drugs by his brother, by avoiding his brother under such
circumstances. Tr. at 113.

There is no evidence in the record concerning the amount of time that must pass for the individual to be
considered rehabilitated from his particular form of marijuana abuse. There is, however, a good deal of
evidence that the individual was presented with a treatment plan, pursued that course of action willingly,
and completed it successfully. There is also evidence that the individual remained drug-free for a year
beyond the treatment period and, in fact, up to the present. In light of the employment assistance
professional's assessment that the individual's level of marijuana usage was minimal and is in remission, I
find that this extended period of abstinence, when combined with his successful completion of a employer-
prescribed course of treatment and his commitment to avoid being in the presence of persons using illegal
drugs in the future, is sufficient basis to convince me that the individual has been rehabilitated from his
abuse of marijuana. I therefore find that the individual does not at this time present a security concern
sufficient to support the revocation of his clearance on the basis of his use of illegal drugs.

B. Misrepresentation and Falsification

1. Derogatory Information

10 C.F.R. § 710.8(f) sets forth a category of derogatory information, based on misrepresentation, that the
DOE considers to create a question concerning an individual's eligibility for access authorization. To
support its contention that the individual deliberately misrepresented, falsified or omitted significant
information from a Personnel Security Questionnaire (PSQ), a Questionnaire for Sensitive Positions
(QSP), or personnel security interview, the agency relies on the following sources of information: (i)
transcripts of personnel security interviews (PSIs) held on July 28, 1994 and October 27, 1994; (ii) a PSQ
dated October 14, 1984 and a QSP dated July 16, 1990; and (iii) reports of drug tests to which the
individual submitted on July 26, 1988 and November 12, 1992. The DOE contends that information
obtained during the October 1994 PSI and from the 1988 and 1992 laboratory test reports demonstrates
that the individual consistently misrepresented to the DOE his involvement with marijuana. In addition, the
DOE/XXXXX offers the Personnel Security Specialist's opinion at the hearing that such falsification raises
serious security concerns from the DOE's perspective.

Concerning the issue of falsification, the Personnel Security Specialist stated that "when someone provides
false information," either on PSQ or QSP forms or at personnel security interviews, "it creates a doubt in
DOE as to whether that person can be trusted, because the personnel security program is a program that's
based on trust. And if someone violates that trust, a person loses credibility as to whether they can be
trusted to safeguard classified information or security regulations, and therefore it is a concern with DOE."
Tr. at 25-26.

I note that all the evidence presented by the DOE indicates that the scope of the individual's
misrepresentations is restricted to his use of marijuana. It is clear from the evidence in the record that the
individual admitted to smoking marijuana while he was in the Marines between 1976 and 1980. It is also



Case No. VSO-0023, 25 DOE ¶ 82,761 (H.O. Schwartz July 21, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0023.HTM[11/29/2012 1:32:03 PM]

clear that the individual was questioned, both orally and in writing, a number of times since then
concerning his history of involvement with illegal drugs. Until his October 1994 PSI, the individual did
not admit to using marijuana at any time prior to the November 1993 incident. He has also consistently
maintained that he did not use marijuana between 1980 and 1993, despite the existence of the 1988 and
1992 laboratory test reports.<6>

Some of the DOE's enumerated episodes of falsification are based on the individual's alleged drug usage in
1988 and 1992. Specifically, the individual answered "no" to Question 24b on his 1990 QSP, which asked,
among other things, whether he had used marijuana within the previous five years. Exhibit 7. In addition,
the DOE contends that the individual also lied when, during his July 1994 PSI, he stated that he had never
used marijuana before the November 1993 incident. Obviously, these denials of marijuana usage constitute
misrepresentations only if the denials were in fact deliberately and falsely made. If I were to conclude that
the underlying episodes of marijuana usage did not occur or the weight of the evidence of its occurrence
was so light that it should not serve as a foundation for a charge of falsification, then the dependent charge
could not stand.

I need not reach a conclusion regarding the DOE's charges of misrepresentation that rely upon the 1988
and 1992 laboratory reports. Even if I interpret those incidents of purported falsification in the light most
favorable to the individual, the remaining evidence clearly supports my opinion that the individual
misrepresented and falsified information that he provided to the DOE to such an extent that his continued
access authorization would endanger the common defense and would not be clearly consistent with the
national interest. Setting aside those charges of misrepresentation based on the truth of the 1988 and 1992
reports, the evidence presented in the DOE's submissions and at the hearing establishes that the individual
deliberately misrepresented his previous marijuana usage when he answered "no" to question 11A on his
1984 PSQ, which asked, "Are you now, or have you ever been, a user of . . . marijuana . . . except as
prescribed by a licensed physician?" Exhibit 8. The individual also deliberately misrepresented his
marijuana usage when, during his July 1994 PSI, he repeatedly denied any involvement with marijuana
before the November 1993 incident. E.g., July 1994 PSI Tr. at 14, 15, 16, 19, 21, 22, 37, 57.

2. Mitigating Factors

I find the individual's pattern of falsification to be a very serious matter. In considering the mitigating
factors set forth at 10 C.F.R. § 710.7(c), I find that they weigh heavily against restoring the individual's
access authorization. First, as stated by the Personnel Security Specialist, an individual's trustworthiness is
essential to the DOE's security program. Falsification by an individual entrusted with access authorization
raises serious, legitimate doubts about whether he should be entrusted with responsibility for safeguarding
classified materials. In this case, moreover, the falsification concerns drug abuse, a serious matter in its
own right.

At the hearing and at the October 1994 personnel security interview, the individual revealed two different
motives for concealing his earlier marijuana usage. In October 1994 he stated that he had feared he might
lose his job if he told the truth. October 1994 PSI Tr. at 36; Tr. at 36. At the hearing his position was that
in July 1994 he did not think back as far as his Marines experiences:

Q: When you stated to the interviewer in July that you had never used marijuana before, were you lying to
her?

A: I didn't feel I was. At the time I didn't remember, I didn't go all the way back to when I was in the
service.

Tr. at 103. At the October 1994 PSI, he also stated that the Marines period had been "many years ago,"
and the occurrences had been few. October 1994 PSI Tr. at 36, 38. I note that these explanations for
falsifying are not entirely compatible with each other, and neither truly provides mitigating circumstances
for omitting information that was later elicited fairly readily, though not voluntarily, in the course of a
PSI. My opinion is that the individual's motivation for falsification was entirely self-serving and, as such,
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cannot mitigate the falsification charges at issue in this proceeding.

Moreover, the falsifications were not merely the result of youthful indiscretion. Although some of the
underlying incidents of marijuana smoking occurred when the individual was in his teens and early
twenties, the episodes of misrepresentation continued until less than a year ago. As a mature adult with a
wife and three children, he must now be held accountable for his conduct. His pattern of misrepresentation
may not be mitigated by lack of maturity.

In arriving at an opinion, the Hearing Officer is required to consider the absence or presence of
rehabilitation or reformation and the likelihood of continuation or recurrence. I believe that it is important
here to distinguish rehabilitation from drug use and rehabilitation from misrepresentation. These are two
distinct issues, and present quite different considerations. Although I indicated above that I believe that the
individual has shown rehabilitation from marijuana abuse, I do not believe that this showing is necessarily
coextensive with or identical to rehabilitation from misrepresentation and falsification.

As an initial matter, I recognize that unlike drug rehabilitation, there is no obvious medical or other type of
expert who can appear on behalf of the individual to support rehabilitation from falsification. There are no
established programs that can be followed, such as those that exist for drug and alcohol abuse. I must
therefore look at the statements of the individual and facts surrounding the falsification incidents to assess
whether the individual has rehabilitated himself from falsifying and whether restoring his clearance would
pose a threat to national security.<7>

As discussed above, the individual consistently misrepresented his involvement with marijuana.
Throughout the hearing, he concentrated on the fact that his own admission concerning drug use in the
Marines demonstrates his honesty. See, e.g., Tr. at 21. Although I recognize that this demonstration of
honesty may in fact be indicative of the individual's true nature, the evidence in the record shows that he
refrained from reporting his drug usage to the DOE for more than ten years, and admitted it only in the
course of an investigatory interview. In addition, it came to light at the hearing that he failed to inform his
employment assistance professional during the course of treatment of his prior marijuana usage. Tr. at 82.
I find that this lack of candor demonstrated a greater concern for concealing potentially harmful
information than for ensuring his own rehabilitation from drug abuse.

Other than his demonstration of honesty by admitting to using marijuana while in the Marines, the
individual in this case has not presented any evidence of his rehabilitation from falsification. Although he
might no longer need to lie about his drug use because he had been rehabilitated, he did not demonstrate
that he would not misrepresent other matters to the DOE, should it be expedient to do so. The individual
did not indicate that his treatment program included any counseling concerning falsification. In light of the
lack of evidence demonstrating that he is unlikely to misrepresent information to the DOE in the future
and the lack of other circumstances mitigating the falsifications discussed above, I am not convinced that
the individual will be entirely truthful and reliable in his future communications with the DOE.

VI. Conclusion

As explained in this Opinion, I am convinced that the individual has been rehabilitated from his use of
illegal drugs for purposes for mitigation of the charges raised by the DOE/XXXXX in invoking 10 C.F.R.
§ 710.8(k). I further find that the DOE/XXXXX properly invoked 10 C.F.R.§ 710.8(f) in suspending the
individual's access authorization. In view of this criterion and the record before me, I cannot find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, I find that the individual's "Q" access
authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
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1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

William Schwartz

Hearing Officer

Office of Hearings and Appeals

<1>Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization, security
clearance, or "Q" clearance.

<2>From 1984 to 1986, the individual worked for XXXXX, the contractor that preceded XXXXX.

<3>The individual also challenged the timing of this hearing, contending that it was taking place beyond
the 90-day period permitted under 10 C.F.R. §710.25. As I pointed out at the hearing, the 90-day period
commences with the Office of Hearings and Appeals' receipt of the individual's request for hearing, not the
date of the request itself. Transcript of May 31, 1994 Hearing (hereinafter Tr.) at 10-11; 10 C.F.R. §
710.25(g). Because the OHA received the request for hearing on March 7, 1995, the 90-day period was to
expire on June 5, 1995, six days after the date of the hearing.

<4>Counsel for the individual contended in his closing argument that passive smoking would be a
"reasonable explanation" for the positive test results, but offered no evidence that passive smoking could
account for the level of marijuana metabolites found in the individual's urine in 1992. See Tr. at 115.

<5>Although the Notification Letter also cites evidence of the individual's marijuana usage in 1976 to
1980, 1992, and 1993, the DOE Counsel conceded at the hearing that this evidence does not bear on the
question of whether the individual used illegal drugs during the five years preceding the 1990 QSP. See
Notification Letter; Tr. at 19-20.

<6>I reached the opinion above that there is insufficient evidence to conclude that the individual smoked
marijuana in 1988, despite the existence of a laboratory report that indicates that the individual's sample
contained traces of the drug. On the other hand, I concluded that the 1992 laboratory report establishes that
the individual used marijuana at that time, though the individual raised a number of concerns regarding the
reliability of that report.
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<7>The individual offered testimony from his current and previous supervisors to support his position that
he is a trustworthy worker. Tr. at 85-100. Both supervisors stated that they trusted the individual; both also
stated, however, that they had never known him to use illegal drugs. Id. Their testimony, limited as it was
to their knowledge of the individual's performance on the job, was unstintingly praising of the individual
and leaves me with the impression that he is truly an exemplary employee. This impression, however, is
not relevant to the concern of this hearing, because the testimony received from these witnesses related to
job performance, not security clearance. An excellent worker, such as the individual, may nevertheless
pose a security risk to the DOE, and my responsibility is focused upon the latter area of concern.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: March 30, 1995

Case Number: VSO-0027

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to receive a
level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>

I. Background

The individual has been employed by the management and operating contractor at the Department of
Energy's (DOE) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX in XXXXXXXXXXXXXXXX
since 1993. As a condition of employment, the individual's employer required that the individual apply for
access authorization. As part of that process, the DOE/XXXXX Field Office (DOE/XXXXX) Personnel
Security Division began an investigation into the individual's background. This investigation included
three separate Personnel Security Interviews (PSIs) with the individual and a DOE-sponsored evaluation
of the individual by a board-certified psychiatrist. On the basis of the investigation, the Director of the
Personnel Security Division of DOE/XXXXX determined that information uncovered during the
investigation was substantially derogatory.

On February 24, 1995, the DOE/XXXXX's Manager informed the individual of the Personnel Security
Division's findings in a letter which stated that the information possessed by the DOE created a substantial
doubt concerning his eligibility for a "Q" access authorization. I will hereinafter refer to this letter as the
Notification Letter. In accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of
derogatory information possessed by the DOE. Specifically, the Notification Letter included information
described in 10 C.F.R. § 710.8(j). The Notification Letter also informed the individual that he was entitled
to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his continued
eligibility for access authorization.

In a letter dated March 9, 1995, the individual responded to the DOE/XXXXX Manager's Notification
Letter and requested a hearing on this matter. The DOE/XXXXX Manager forwarded the individual's
request to the Office of Hearings and Appeals on March 30, 1995. I was appointed the Hearing Officer in
this matter on April 6, 1995. In accordance with 10 C.F.R. § 710.25(f), a prehearing telephone conference
was held on XXXXXXXXXXX. The hearing was convened at the DOE/XXXXX on
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XXXXXXXXXXXXXX.

At the hearing on XXXXXXXXXXXXX, at which the individual represented himself, the following six
witnesses testified: (1) XXXXX, a current co-worker of the individual; (2)
XXXXXXXXXXXXXXXXXXXX, a DOE Personnel Security Specialist; (3) the individual; (4) XXXXX,
M.D., the DOE psychiatrist; (5) XXXXX, a former supervisor of the individual at XXXXX; (6) XXXXX,
a former supervisor and current co-worker of the individual at XXXXX; and (7) XXXXX, a current co-
worker at XXXXX and previous supervisor of the individual while both were in the Navy.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual on February 24, 1995, included a
statement of derogatory information in possession of the DOE that created a substantial doubt as to the
individual's eligibility to hold a "Q" clearance. The DOE/XXXXX Manager found this information met the
provisions of 10 C.F.R. § 710.8(j). That subsection pertains to information that an individual has "[b]een,
or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist as being alcohol dependent or as suffering from
alcohol abuse."

The Notification Letter's statement of derogatory information included a detailed history of the individual's
alcohol consumption. The individual's initial alcohol drinking episodes began in 1977 when the individual
was 17 years old and were limited to two or three drinks per episode. However, the individual's
consumption amount soon increased to weekly intoxication and to the point where the individual was
incoherent every four to six weeks. By the time the individual entered the Navy in July 1979, he consumed
12 to 13 shots of rum daily. After entering the Navy, the individual's alcohol consumption was limited to
weekends, usually eight to 12 drinks in five to seven hours. Following a change in job duties in September
1980, the individual's alcohol consumption became sporadic, but the individual reported that he was
intoxicated on many of those occasions. Beginning in April 1980, while deployed at sea for three months,
the individual completely stopped his alcohol consumption. However the individual reported that when he
returned to port, he resumed drinking alcohol and became intoxicated every weekend for the two months
before he returned to his deployment at sea. This pattern of abstinence while deployed at sea followed by
excessive alcohol consumption while stationed in port continued for four years. During this time period,
the individual was involved in a few alcohol-related incidents. In one of these instances, the individual
broke his knuckle while wrestling with a shipmate and in another incident the individual arrived late for
work as a result of a hangover.

In December 1983 a more serious incident occurred when the individual was arrested for "Driving Under
the Influence" (DUI). The individual estimated that he consumed eight to 10 beers in two or three hours
that night. Following this arrest, the Navy enrolled the individual in a six-week alcohol rehabilitation
program. Upon the completion of this Navy run program, the individual was placed on Antabuse (a drug
which causes an adverse reaction to the intake of alcohol) for six months. However, the individual
reported that about one month after completing his Antabuse treatment, he resumed drinking alcohol.

The individual reported that from June 1985 through February 1987 he drank an average of 12 beers per
week. During this time, he became intoxicated a couple of times every month. Following a leg injury, the
Navy transferred the individual to Hawaii. This injury and transfer coincided with an increase in the
individual's alcohol intake to six to 10 beers in three to four hours, two or three times per week. Many of
these drinking episodes were accompanied by intoxication.

In February 1987, the individual was arrested a second time for DUI, although this charge was later
reduced to Inattention to Driving. Dr. XXXXX, the psychiatrist who conducted the individual's psychiatric
evaluation for the DOE/XXXXX, estimated that the individual's blood alcohol content (BAC) of 0.193
indicated that the individual consumed at least 16 drinks that night. As a result of this DUI, the Navy
enrolled the individual in a three-week alcohol rehabilitation "refresher" course, and the individual was
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again placed on Antabuse. The individual estimated that from the time of this "refresher" course until April
1994, he consumed one or two alcoholic drinks two or three times per week and that he became
intoxicated on two occasions. One of these intoxication episodes occurred during the summer of 1988 after
a bachelor party, and the second episode followed the individual's notification that he had been laid off of
work in December 1992. Furthermore, in the 1988 incident, the individual was arrested after a physical
confrontation with off-duty, Military Police and registered a BAC of 0.170.

In the individual's July 6, 1994 PSI, the individual informed the DOE that in April 1994 he had decided to
stop his use of alcohol, but that he had not attended any alcohol counseling or AA meetings. In the
individual's November 1994 PSI, he stated that he had consumed approximately three or four nonalcoholic
beers on separate occasions in the summer of 1994 and was aware at that time that nonalcoholic beer does
contain some alcohol. The individual stated that he gave up drinking nonalcoholic beer at the end of
summer 1994 because he did not care for its taste.

The Notification Letter's statement of derogatory information also contained a summary of Dr. XXXXX's
October 1993 psychiatric evaluation of the individual. In this psychiatric evaluation, Dr. XXXXX
diagnosed the individual as suffering from "alcohol abuse until May of 1987 with current alcohol use." He
listed the following reasons for his diagnosis: the individual has had abusive patterns of alcohol use
multiple times in his life; he required alcohol treatment twice in the Navy; he experienced an affective
change while under the influence of alcohol in the Summer 1988 incident; he minimized his alcohol intake
in that incident; he has had hangovers which have caused him to be late to work; he has had two alcohol-
related traffic violations within five years; he has shown tolerance to alcohol; he has shown denial
regarding his alcoholism; his parents have expressed concern regarding his use of alcohol; and he has a
family history of alcoholism. Dr. XXXXX stated that he did not find evidence that the individual was
rehabilitated and he could not consider the patient to show adequate evidence of rehabilitation or
reformation as long as he continued to drink any amount of alcohol. Thus, Dr. XXXXX recommended at
that time that the individual abstain from drinking alcohol for at least one year, attend Alcoholics
Anonymous (AA) meetings at least three times per week and that he obtain additional alcohol education.

III. Analysis

The record indicates and the individual has acknowledged that he has suffered from alcohol abuse,
Transcript of XXXXX Personnel Security Hearing at p.79, 145 (hereinafter Tr.), and as described above,
does not dispute that he has had a long history of alcohol usage. Because of this fact, the DOE/XXXXX
Personnel Security Division has raised questions regarding the individual's eligibility for access
authorization. However as the Part 710 regulations dictate, once there is derogatory information such as
that specified in § 710.8, the Hearing Officer must undertake a careful review of all of the surrounding
facts and circumstances. In fact, the applicable DOE regulations require the Hearing Officer to make a
"common-sense judgment . . . after consideration of all the relevant information." 10 C.F.R. § 710.7(a).
Without this careful review, this process would be transformed into a simple matter of obtaining a medical
diagnosis which calls into question the individual's judgment or reliability. Thus, pursuant to the
regulations, I must consider all information that is "favorable or unfavorable" to the individual and
ultimately bearing on "whether the granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).
Specifically, the regulations compel me to consider the nature, extent, and seriousness of the individual's
conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct; the age
and maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the individual's potential for being susceptible to pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c). It is the totality of these facts and circumstances that will shed light on whether the
individual could fail to perform his security responsibilities adequately. Although it is impossible to
predict with absolute certainty an individual's future behavior, as the Hearing Officer, I am directed to
make a predictive assessment. Thus, it is incumbent upon the individual to demonstrate to me that granting
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him access authorization will not compromise national security concerns. After careful consideration of all
of these factors, as well as all the evidence in the record in this proceeding, including oral testimony
transcribed at the XXXXX Personnel Security Hearing, and all of the documents filed with me by the
parties, I find that granting the individual access authorization will not endanger the common defense and
security and is clearly consistent with the national interest.

A. The Nexus Between Alcohol Abuse and the DOE/XXXXX's Security Concerns

The DOE/XXXXX contends that, pursuant to 10 C.F.R. § 710.8(j), the individual has been or is a user of
alcohol habitually to excess or has been diagnosed by a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist as alcohol dependent or suffering from alcohol abuse.
Specifically, based on Dr. XXXXX's diagnosis of "alcohol abuse until May 1987 with current alcohol
use," <2> the DOE/XXXXX argues that the individual's condition creates a substantial doubt concerning
his eligibility for access authorization. The DOE/XXXXX contends that a clearance holder who is under
the influence of alcohol has lowered inhibitions and is thus more likely to release classified or sensitive
information. Tr. at 28-30. Of particular concern is the possibility that the individual might experience a
blackout while under the influence of alcohol and not even remember releasing information. This scenario
would prevent DOE security from even being provided the opportunity to minimize the damage, as it
would not be made aware that a breach had actually occurred. Tr. at 29. Furthermore, the DOE/XXXXX
security specialist testified that while even nonalcoholics pose some security risk if they become
intoxicated, alcoholics present an unacceptable security risk because they experience alcohol's
compromising effects with greater frequency. Accordingly, the DOE denies security clearances to those
determined to be alcoholics who have not demonstrated rehabilitation. Tr. at 29-30. While I agree that a
nexus exists between alcoholism and the DOE/XXXXX's security concerns, I find that these concerns are
not an issue in this case for the reasons described below.

B. The Individual's Current Condition

The individual does not deny that he was an abuser of alcohol, Tr. at 79, 145, but believes that he has
recently been rehabilitated and reformed. Tr. at 200. Specifically, the individual states that since his
resolution in April 1994 to stop drinking, he has consumed only three or four nonalcoholic beers, most
recently in September 1994. Tr. at 76, 91. He further testified that he intends to continue his abstinence
and has no desire to continue drinking alcohol because he has discovered what he believes is the
underlying reason for his history of alcohol abuse. Tr. at 77, 151-152. The individual contends that he
lessened and subsequently stopped his consumption of alcohol following his attendance at the May 1987
alcohol rehabilitation course, when he gradually discovered that his excessive drinking was the result of
his abusive childhood. Tr. at 36, 38, 39-40, 60-61, 86-87. Currently, the individual does not attend AA
meetings as maintenance for his rehabilitation because he feels that he now has a sufficient understanding
behind the reasons for his alcohol abuse and because he finds AA meetings "depressing." Tr. at 85.
Finally, the individual states that he does not consider himself an alcoholic because he disagrees with the
irreversible nature of the "label." Tr. at 85-86, 88.

When the individual's Personnel Security Hearing was held in XXXXX, more than 20 months had passed
since Dr. XXXXX had interviewed and evaluated the individual. At the hearing, Dr. XXXXX reevaluated
the individual based on the important changes that had transpired in the individual's life since their last
meeting. This reevaluation resulted in Dr. XXXXX adding to his original diagnosis to include a finding
that he now considers the individual to be "reformed and rehabilitated" from his alcohol abuse problem,
pursuant to the terminology used in 10 C.F.R. § 710.7(c). Tr. at 154-156. Moreover, Dr. XXXXX stated
that the individual is "in remission" from his alcohol abuse, pursuant to the standards outlined in the
American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders Fourth Edition,
(1994). Tr. at 158-159.

Dr. XXXXX based his reevaluation on a few important factors. Initially, he noted the significance of the
individual not consuming any alcohol, except for the nonalcoholic beer, for the past 14 months. <3> This
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14 month period of abstinence is significant because Dr. XXXXX stated that those who maintain one year
of abstinence (while participating in an AA program) have an 80% chance of maintaining abstinence for
another year and those that maintain abstinence for four or five years have a 90% chance of remaining
abstinent for the following year. Tr. at 124. While Dr. XXXXX was aware that the individual was not
participating in an AA program, Tr. at 152, this fact did not ultimately affect his reevaluation. Specifically,
Dr. XXXXX stated in his original evaluation and reiterated in his testimony, that he was "impressed" by
the individual's honesty and reliability, an event which Dr. XXXXX said occurred only rarely. Tr. at 132,
150-51, 153, 157. Thus, Dr. XXXXX testified that he believes the individual will continue to abstain from
drinking alcohol as long as he is employed by the DOE. <4> Tr. at 156. Furthermore, Dr. XXXXX stated
that he has no reason to believe that the individual has not given a complete account of his alcohol intake
since March 1994. While Dr. XXXXX did initially express reservations at the hearing regarding the
individual's condition, these reservations were ultimately set aside in his "reformed and rehabilitated"
reevaluation. <5>

Dr. XXXXX's reevaluation is based on facts that are undisputed and supported in the record. Accordingly,
I find Dr. XXXXX's reevaluation that the individual is "reformed and rehabilitated" from his alcoholism
and that his alcoholism is "in remission" to be both credible and reasonable. Furthermore, there is no
evidence in the record to contradict Dr. XXXXX's belief that the individual has been honest regarding his
past alcohol consumption and his belief that the individual will abstain from drinking alcohol while
working for the DOE. <6> As such, I find that this portion of Dr. XXXXX's testimony has predictive
value.

C. Additional Factors

Testimony at the hearing also uncovered two other important factors which bear mentioning. First, it is
important to note that when an alcohol abuser is found to have been "reformed and rehabilitated," the
DOE/XXXXX Personnel Security Division no longer considers that individual to be a security concern.
Tr. at 28. Second, the DOE Counsel also explained that in cases such as this where the DOE psychiatrist
initially diagnoses a substance abuse problem and subsequently, the DOE psychiatrist confirms the
presence of reformation, the DOE/XXXXX's investigation process is usually "derailed" so long as a
hearing had not already been scheduled. Tr. at 196-197. While the DOE Counsel noted that the Office of
Safeguards and Security (OSS) has at times rejected a psychiatrist's finding that a person was rehabilitated
after six months because the OSS preferred to see one year of abstinence, that is obviously not the case
here since Dr. XXXXX viewed the individual's abstinence to have lasted 14 months. Thus, it appears that
if Dr. XXXXX's reevaluation had not been at the hearing, but somewhat earlier in the investigative
process, this case might very well have been "derailed" before it ever reached the hearing stage.

IV. Conclusion

While the individual's extensive history of excessive alcohol consumption is significant derogatory
information, the presence of rehabilitation and reformation from this history is the key factor in my
decision. <7> Based on Dr. XXXXX's new diagnosis that the individual is currently reformed from his
alcoholism and all of the facts and circumstances surrounding his condition, I find that the individual has
adequately demonstrated rehabilitation. Certainly, if I was not convinced that the individual was indeed
rehabilitated from his condition or if I did not believe the individual could and would abstain from future
alcohol consumption, I would not be able to recommend that he be granted access authorization.
Furthermore, it is significant that a representative from the DOE/XXXXX Personnel Security Division
testified that her division does not view a rehabilitated individual to be a security concern. For all these
reasons, I believe that granting the individual access authorization will not endanger the common defense
and security and would be clearly consistent with the national interest. Accordingly, I find that the
individual's access authorization should be granted.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
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receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

<1>A level "Q" access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>In addition, Dr. XXXXX testified at the hearing that he also considers the incidents which occurred
during summer 1988 and December 1992 to be examples of abusive drinking. Tr. at 122.

<3>Although nonalcoholic beer does contain some alcohol (less than 0.5%), Dr. XXXXX discounted the
individual's consumption of nonalcoholic beers for the purpose of determining when his abstinence began.
Tr. at 133.

<4>Dr. XXXXX also testified that the individual's primary motivation for his abstention from alcohol
consumption is his desire to obtain access authorization. Thus, Dr. XXXXX could not predict whether the
individual would maintain his abstinence if no longer employed by the DOE. Tr. at 156.

<5>These reservations concerned Dr. XXXXX's belief that the individual had failed to experience a "mind
set" or "lifestyle" change due to his refusal to characterize himself as an alcoholic. Tr. at 132-33, 155.
Thus, since the individual does not believe he had the "illness" or condition of alcoholism, Dr. XXXXX
believed there might be little reason for the individual to continue to abstain from consuming alcohol. Tr.
at 133, 149. Ultimately however, Dr. XXXXX concluded that the individual's credibility was bolstered by
the fact that the individual did not come to the hearing and "[play] the game" by saying everything he
thought the DOE psychiatrist and DOE/XXXXX Security Division would want to hear. Tr. at 157.

<6>Witnesses who have socialized extensively with the individual over the last 14 months confirmed the
individual's testimony regarding his abstention from alcohol consumption except for the nonalcoholic
beers. Tr. at 166-67, 169, 183-84, 193-194.

<7>The individual's witnesses testified that the individual had tremendous responsibilities in his various
positions and that the individual consistently performed his duties at or near the highest level possible. I
find this testimony to be unimportant because the individual's competency to perform his job is not
evidence of his ability to protect national security both on and off the job.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: February 2, 1995

Case Number: VSO-0028

This opinion concerns the eligibility of XXXXX (hereinafter referred to as the individual) for continued
"Q" access authorization. The regulations governing an individual's eligibility are set forth at 10 C.F.R.
Part 710, Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material. In this opinion, I will consider whether, based on the record before me, the individual's
access authorization should be restored. For the reasons stated below, I am of the opinion that the
individual's access authorization should not be restored.

I. Procedural Background

The individual works for XXXXX, which is the XXXXX subcontractor providing XXXXX services at the
Department of Energy's XXXXX. In February 1995, the Department's XXXXX Operations Office
(DOE/XXXXX) was informed that drug tests conducted on a random basis indicated that the individual
had tested positive for cannabinoids, a marker of marijuana. Pursuant to 10 C.F.R. § 710.10(a),
DOE/XXXXX conducted a recorded interview with the individual on February 6, 1995. Since information
creating doubt as to the individual's eligibility for a clearance remained unresolved after that interview,
DOE/XXXXX requested from the Director of the Office of Safeguards and Security the authority to
conduct an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter dated March 9,
1995. See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the
DOE created a substantial doubt concerning his continuing eligibility for a "Q" access authorization. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of that derogatory
information. In particular, it specified two areas of derogatory information described in 10 C.F.R. § 710.8.
The Notification Letter also stated that the individual was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding his eligibility for access authorization. On March 24, 1995,
the individual requested a hearing. DOE/XXXXX forwarded the individual's request for a hearing to the
DOE's Office of Hearings and Appeals. On April 10, 1995, I was appointed the Hearing Officer in this
matter.

In accordance with 10 C.F.R. § 710.25(e) & (g), the hearing was convened in XXXXX, on
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XXXXXXXXXXXXX. The DOE called three witnesses to testify: (i) the individual, (ii) Ms.
XXXXXXXXXXXXX, a DOE personnel security specialist, and (iii) XXXXX, the employment
supervisor for the individual's employer. The individual called four witnesses to testify: (a) XXXXX, a
former work supervisor of the individual, (b) XXXXX, (c) XXXXX, and (d) Ms.
XXXXXXXXXXXXXXXXXXXX, a licensed professional clinical counselor.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual on March 9, 1995, included a list of the
derogatory information that created a substantial doubt regarding the individual's continued eligibility for
"Q" access authorization. According to the Notification Letter, the information can be categorized as
falling within the ambit of two regulatory criteria, subsections (k) and (l) of 10 C.F.R. § 710.8. Criterion
(k) involves, in part, the possession, use, or experimentation with a drug or other substance listed in the
Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act
of 1970. The Notification Letter cited the following evidence to support this charge:

(1) On January 26, 1995, the individual was tested for drug use. The DOE subsequently received a copy of
a drug test report dated January 31, 1995, which indicated a positive result for cannabinoids, a marker of
marijuana.

(2) During a Personnel Security Interview (PSI) on February 6, 1995, the individual admitted that he had
smoked marijuana on January 22, 1995.

(3) During a 1981 interview, the individual also admitted that he had smoked marijuana from 1973 until
late 1980.

(4) On November 22, 1979, the individual was arrested and charged with Possession of Marijuana, Less
than One Ounce.

In addition, the Notification Letter stated that information the DOE possessed fell within criterion (l) of 10
C.F.R. § 710.8. Criterion (l) covers information that shows that the individual has engaged in unusual
conduct or is subject to circumstances which tended to show that he is not honest, reliable, or trustworthy,
or which furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress
which may cause him to act contrary to the best interests of the national security. See 10 C.F.R. § 710.8(l).
The basis for this statement was the following: On August 21, 1981, the individual signed a DOE Drug
Certification providing written assurance that he would refrain from using or becoming involved in any
way with illegal drugs while holding a DOE access authorization. As described above, the individual
subsequently used marijuana.

III. Findings

The individual is XXXXX. He has worked since 1981 at XXXXX for XXXXX or its predecessor
contractors. He started as a XXXXXXX and was promoted several times into his current position. He is
now a XXXXX at the facility. Because he needs access to buildings behind a security perimeter, his
employer has determined that his position requires him to possess a "Q" access authorization. At the
hearing held in this case, the employment supervisor for his employer characterized the individual as a
"pretty good employee" and a "good worker." Hearing Transcript at 52 [hereinafter Hearing Tr.].

The DOE has granted the individual access authorization since 1981. During a personnel security interview
conducted by DOE/XXXXX on August 21, 1981, the individual acknowledged that he had been arrested
and convicted of possession of a small amount of marijuana in 1979. The individual also stated that he had
smoked marijuana intermittently during the period from 1973 through 1980. Because of this prior drug
activity, the individual was asked to sign a DOE Drug Certification stating that he agreed not to buy, sell,
use, or be involved with illegal drugs while holding a DOE access authorization. He signed that
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certification on August 21, 1981. This apparently resolved DOE/XXXXX's concerns at the time, and
subsequently the DOE granted the individual a "Q" access authorization.

On January 26, 1995, the individual was administered a drug test at his workplace. The individual provided
a urine sample, which was analyzed for the presence or prior use of illegal drugs. On January 31, 1995, the
testing laboratory furnished a report that analyzed the sample identified as the individual's and found that it
contained cannabinoids, a marker for marijuana.

As a result of the test, the DOE/XXXXX interviewed the individual on February 6, 1995. During the
interview, the individual stated that he had smoked marijuana four days before the administration of the
drug test. Transcript of Personnel Security Interview at 42 [hereinafter PSI Tr.]. The individual described
an incident in which he was offered beer to drink. He stated that he "just didn't want to start drinking at
all," PSI Tr. at 18, 31, because alcoholism runs in his family, PSI Tr. at 41. The individual then was
offered marijuana to smoke, which he accepted. He stated that this one incident was his only use of
marijuana. PSI Tr. at 32.

At the hearing, the individual offered a slightly different story. The individual testified that since
alcoholism runs in his family, he tries to keep away from alcohol consumption as much as possible.
Hearing Tr. at 16. When he was offered a beer, he told his acquaintances that he had not drunk beer in a
long time. Hearing Tr. at 21. While he confirmed that he then smoked marijuana, the individual also
testified that he had used marijuana twice a year during each of the last two years. Hearing Tr. at 17, 23-
24.

When the individual tested positive for the use of marijuana, his employer required him to see a therapist
five times within 90 days. Hearing Tr. at 54. Ms. XXXXXXXXXXXXXXXXXXXX, a licensed
professional clinical counselor, was the therapist the individual saw, and she also testified at the hearing.
She stated that she was not concerned on a professional level with the individual's illegal drug use because
he was a recreational substance user and definitely not addicted to the use of marijuana. Hearing Tr. at 95.
She testified that the individual did not exhibit denial and was open and honest with her. Hearing Tr. at 97,
100. However, she also testified that she knew about only the one instance of drug use by the individual on
January 22, 1995. Hearing Tr. at 95. Finally, Ms. XXXXXXXXXXXXXXXX testified that she was much
more concerned with the individual's alcohol consumption, given his family history of alcoholism. Hearing
Tr. at 96.

Three other individuals testified at the hearing in support of the individual. XXXXX, a former work
supervisor of the individual who also knows the individual socially, testified that the individual was an
excellent role model for children and that his use of marijuana prior to the positive drug test was, in his
opinion, an aberation that is difficult to understand. Hearing Tr. at 70-71. XXXXX testified that he met the
individual at meetings of Alcoholics Anonymous and that the individual took the meetings seriously.
Hearing Tr. at 75, 78. XXXXX also testified that he met the individual at meetings of Alcoholics
Anonymous and that the individual took the meetings seriously. Hearing Tr. at 84-85.

The DOE/XXXXX relied on 10 C.F.R. § 710.8(k) as one of the bases for suspending the individual's "Q"
access authorization. Criterion (k) involves, in part, the possession, use, or experimentation with an illegal
drug such as marijuana. It is clear from the evidence cited above that the individual did in fact use
marijuana. He tested positive for the use of marijuana. At a Personnel Security Interview he admitted
using marijuana four days before the test but denied any other use of the drug. However, at the hearing the
individual admitted using marijuana four times in the last two years. It is therefore uncontroverted that he
has possessed, used, or experimented with marijuana.

In suspending the individual's access authorization the DOE/XXXXX also relied on criterion (l) of 10
C.F.R. § 710.8. Criterion (l) covers information that shows that the individual is subject to circumstances
that tended to show that he is not honest, reliable, or trustworthy. To support this charge, the
DOE/XXXXX has shown that the individual signed a Drug Certification in 1981 and thereafter used
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marijuana in 1995. These circumstances were not disputed at the hearing. Moreover, it became evident at
the hearing that the individual was not being completely honest in his dealings about these matters. For
example, the individual stated, both at his personnel security interview and the hearing, that he did not use
alcohol because of his family history of alcoholism. However, the licensed professional clinical counselor
whom he saw testified that she was concerned about his alcohol consumption. Hearing Tr. at 96. The
individual stated at his personnel security interview that he had used marijuana only once before, PSI Tr.
at 32, yet at the hearing testified that he had used marijuana two times during each of the last two years.
Hearing Tr. at 17, 23-24. This inconsistent testimony, together with the violation of the pledge not to use
any illegal drugs contained in the 1981 Drug Certification, leads me to conclude that DOE/XXXXX was
correct in invoking criterion (l) to suspend the individual's access authorization.

IV. Conclusions

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). After carefully considering the record in
view of the standards set forth in 10 C.F.R. Part 710, I find that the derogatory information presented by
DOE/XXXXX in this case is accurate and that the individual has failed to present sufficient evidence to
rebut or mitigate that derogatory information. Indeed, the testimony at the hearing confirms that the
individual is not being honest, reliable, and trustworthy.

Among the factors I have considered in rendering this opinion concerning the individual's eligibility for
access authorization are the following: the nature, extent, and seriousness of his conduct; the
circumstances surrounding his conduct, including knowledgeable participation; the frequency and recency
of his conduct; his age and maturity at the time of the conduct; the voluntariness of his participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for his conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation
or recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).

I have found that there is significant derogatory information in the possession of DOE/XXXXX that
provided a sufficient basis for invoking the criteria in 10 C.F.R. § 710.8(k) and (l). In particular, I have
found that the individual used marijuana, despite his promise in a 1981 Drug Certification to refrain from
the use of any illegal substance. He has also testified inconsistently concerning the frequency of his use of
marijuana. In addition, he has testified that he drinks alcoholic beverages very rarely if at all, since
alcoholism exists in his family history. However, he disclosed use of alcohol to a licensed professional
clinical counselor sufficient to make her concerned about the effects of his alcohol consumption. These
current inconsistencies support the charge that the individual is not being honest, reliable and trustworthy.

As pointed out by the Personnel Security Specialist in her testimony, the security program is based on
trust. If an employee lies to the DOE or breaks a written promise to the DOE, that trust is violated.
Hearing Tr. at 46. Furthermore, when an employee knowingly engages in illegal activity, this raises
significant doubts as to his trustworthiness. Hearing Tr. at 45-46. In the present case, the individual's use
of marijuana was a serious breach of his relationship of trust with the DOE. The drug use occurred in the
recent past and was not a youthful indiscretion. It was precisely because of the individual's prior illegal
drug use that he was asked in 1981 to sign a Drug Certification, promising that he would never use illegal
drugs while employed in a position requiring an access authorization. He clearly violated this promise.
Moreover, in this case there was additional evidence at the hearing from which I have concluded that the
individual is not honest, reliable, or trustworthy.

In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I am unable to find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, it is my opinion that the individual's
access authorization should not be restored.
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The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's opinion within 30 calendar days of
receipt of the opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:April 7, 1995

Case Number: VSO-0029

Respondent XXXXX works for a contractor at
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. After a security review showed that the
Respondent habitually used alcohol to excess and was alcohol dependent, the manager of XXXX
suspended his access authorization. The Respondent then filed a request for a hearing on the continuation
of his access authorization.

The hearing was held before the undersigned Hearing Officer on XXXXXXXXXXXXX. After considering
the evidence in light of the relevant regulations, it is my opinion that the Respondent's access authorization
should not be continued.

BACKGROUND

The Respondent's eligibility for access authorization is governed by regulations found at 10 C.F.R. Part
710. The regulations set forth specific types of derogatory information that create a question as to an
individual's eligibility for access authorization. In the Respondent's case, the derogatory information falls
within the provisions of 10 C.F.R. § 710.8(j). This regulation refers to an individual who has:

been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.

At the hearing, the Department of Energy (DOE) presented the testimony of a consulting psychiatrist (the
"DOE psychiatrist") who had diagnosed the Respondent as alcohol dependent. The Respondent presented
the testimony of his wife, two coworkers, two supervisors, and an independent psychiatrist.

There is no material dispute concerning the facts in this case. The Respondent has admitted to the
allegation that he was alcohol- dependent. The sole issue is whether the Respondent's rehabilitation
program has restored him to eligibility for access authorization.

FINDINGS OF FACT

file:///persecc.htm#vso0029
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The Respondent's Involvement with Alcohol

The Respondent is a XXXXX-year old XXXXXXXXX worker. He has worked at XXXX and held access
authorization since 1974. His coworkers and supervisor testified that he gets along well with other workers
and is respected for his occupational abilities. He has never been observed under the influence of alcohol
while at work, nor has his use of alcohol affected his job performance.

The Respondent's drinking resulted in only one encounter with the police. In October 1992, the
Respondent was stopped by a policeman after his vehicle was observed weaving from one side of the road
to the other. The result of a blood alcohol test showed the Respondent's level to be .19%, well above the
minimum level to impair driving. <1> The Respondent was arrested and charged with driving while
intoxicated. <2>

It was the Respondent's arrest that first brought his drinking to the attention of the DOE security staff. As a
holder of an access authorization, he was required to report his arrest to the security office. After he
reported the incident, the security staff conducted a personal security interview with him in June and
September 1994, and arranged an interview with the DOE psychiatrist in July 1994.

From these interviews and the testimony at the hearing, a picture of the Respondent's involvement with
alcohol emerged. The Respondent first drank alcohol at the age of fourteen or fifteen. In 1975, he began
drinking on a daily basis. He apparently continued this pace until March 1995. His usual beverage was
beer, though he occasionally drank whisky.

For most of the period from 1975 to 1995, the Respondent drank, on average, six beers an evening and
became intoxicated several times a week. There are some uncertainties as to the quantity of alcohol the
Respondent customarily consumed at any given time. It is undisputed, however, that he drank regularly
and heavily. Although he was only arrested once for drunk driving, he has acknowledged that at some
periods in his life he drove while intoxicated about once a month. <3> As late as July 1994, during the
psychiatric examination, he reported drinking on a daily basis and becoming drunk at least once a week.
He did most of his drinking at home, only rarely going to bars or drinking with friends.

In July 1994, the DOE psychiatrist examined the Respondent. The psychiatrist noted the Respondent's
history of excessive drinking, his report of blackouts, his continued drinking in the face of opposition of
his wife and daughters, his drinking while driving to avoid conflict at home, his arrest for driving while
intoxicated, and his denial of problems with alcohol. Taking these factors under consideration, the
psychiatrist diagnosed the Respondent's condition as alcohol dependence. <4> The Respondent's
psychiatrist concurred with this diagnosis. <5>

The Respondent's behavior, such as habitually drinking while driving, or hunting with a loaded rifle while
intoxicated, suggests that alcohol dependence impaired his judgment and reliability. <6> Both
psychiatrists agreed that excessive drinking, such as the Respondent engaged in, degrades a person's
judgment and reliability. The DOE psychiatrist referred to studies showing that a person may experience
difficulty in concentrating and avoiding mistakes as much as a day after excessive drinking, even if he has
become sober in the meantime. <7>

The Respondent's efforts at rehabilitation

On March 26, 1995, the Respondent entered an outpatient treatment program for alcohol dependency. The
program, conducted by a local hospital, lasted for six weeks. Since the program ended, the Respondent has
attended meetings of Alcoholics Anonymous an average of three times a week.

Both psychiatrists agreed that the Respondent's rehabilitation program was appropriate, but still
incomplete. <8> In the opinion of the DOE psychiatrist, the Respondent would have to remain abstinent
for two years to establish credibility that he had achieved some measure of rehabilitation. <9> He referred
to several studies showing that, of recovering drinkers who return to drinking, 70% will do so within a
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year and another 20% will do so within two years. <10>

The Respondent's psychiatrist cited recent medical research suggesting that long-term consumption of
alcohol causes a depletion of certain neurotransmitters in the brain. The individual experiences the
depletion as a strong craving for alcohol. According to the study, it can take up to a year for the body to
restore the quantity of neurotransmitters to normal values. <11> The study thus supports the view that
persons attempting to recover from alcohol-related disorders are most likely to relapse in the early stages
of rehabilitation. Considering the short time the Respondent has been in a rehabilitation program, both
psychiatrists agreed that he was still at risk of relapse. <12>

ANALYSIS

The regulations provide that my opinion is to be based on a comprehensive, common-sense judgment as to
whether continuing the Respondent's access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.7(a).

The Respondent has admitted to alcohol dependence, but contends that his drinking never impaired his
ability to perform his assigned duties or his handling of classified materials. I need not find, however, that
the Respondent actually failed to properly handle and safeguard classified material before recommending
that his access authorization be revoked or denied. Adams v. Laird, 420 F.2d 230 (D.C. Cir. 1969), cert.
denied, 397 U.S. 1039 (1970); cf. Personnel Security Hearing, VSO-0018, 25 DOE ¶ 82,758 at 85,558
(1995). On the contrary, I must consider that even alcohol abuse that occurs after working hours presents a
risk that classified material could be mishandled. Cole v. Young, 351 U.S. 536, 550 n. 13 (1956).
Furthermore, the Respondent's superior work record, by itself, is not sufficient to mitigate the security
concerns raised by his alcohol dependence. Personnel Security Hearing, VSO- 0005, 24 DOE ¶ 82,753 at
85,530 (1995).

The Respondent argued that, according to the guidelines of the standard psychiatric diagnostic manual,
alcohol dependence is considered "in remission" after six months of sobriety. <13> This argument is
without merit. Both psychiatrists gave the opinion that the idea of remission has little meaning in the
context of alcohol dependence, which calls for lifelong rehabilitation. <14> I find therefore that deciding
whether the Respondent fits the criteria for remission does not help me assess if he is suitable for
entrustment with classified material.

The Respondent also urged at the hearing that I consider his patriotism and loyalty to the United States. In
recommending the revocation of the Respondent's access authorization, I am in no way implying that he
was, or may be, disloyal to the United States. The Respondent's loyalty to the United States is
unquestioned. A finding of disloyalty, however, is not necessary to deny access authorization to the
Respondent. Molerio v. FBI, 749 F.2d 815, 824 (D.C. Cir. 1984); cf. VSO-0018 at 85,558.

The Respondent contended at the hearing that he was rehabilitated and therefore eligible for access
authorization. I do not agree. Since late March of this year, the Respondent followed a commendable
recovery plan, and his long-term prognosis for sobriety is good. My concern, however, is the Respondent's
condition in the short-term as well as the long-term. I cannot ignore the evidence that relapse can be
expected for someone at the Respondent's early stage of recovery, or that alcohol use produces impaired
judgment and reliability in the Respondent. Such impairments can easily lead to unintentional or negligent
compromises of classified material.

At the time of the hearing, the Respondent had completed fewer than four months of treatment. Before he
began treatment, he had been alcohol dependent for about twenty years. At this early stage of recovery,
while there is still a high risk of relapse, I believe that the Respondent presents an unacceptable risk if
granted access to classified material. See VSO-0018 at 85,558-59; Personnel Security Hearing, VSO-
0016, 25 DOE ¶ 82,757 at 85,550-51 (1995); Personnel Security Hearing, VSO-0014, 25 DOE ¶ 82,755 at
85,537-38 (1995); VSO-0005 at 85,529.

file:///cases/security/vso0018.htm
file:///cases/security/vso0005.htm
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file:///cases/security/vso0018.htm
file:///cases/security/vso0016.htm
file:///cases/security/vso0014.htm
file:///cases/security/vso0005.htm


Case No. VSO-0029, 25 DOE ¶ 82,766 (H.O. Gray Sept. 8, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0029.HTM[11/29/2012 1:32:06 PM]

CONCLUSION

In view of the criteria set forth in 10 C.F.R. Part 710, I find that continuing the Respondent's access
authorization would endanger the common defense and security and would not be clearly consistent with
the national interest. It is therefore my opinion that the Respondent's access authorization should not be
continued.

Warren Gray

Hearing Officer

Office of Hearings and Appeals

<1>In XXXXX, the minimum blood alcohol level to establish a presumption of impaired driving is .10%.
Tennessee Annotated Code, § 55-10-408(b).

<2>The Respondent is unsure of the ultimate outcome of the charge; it appears that it was dropped. Tr. at
27-30.

<3>Tr. at 39.

<4>Tr. at 48-49.

<5>Tr. at 73.

<6>Tr. at 35-37.

<7>Tr. at 89-91.

<8>Tr. at 50; 63-64; 70; 72; 75.

<9>Tr. at 50.

<10>Tr. at 88-89.

<11>Tr. at 76.

<12>Tr. at 50; 92-93.

<13>See Diagnostic and Statistical Manual of Mental Disorders (4th ed. 1994), 179-81.

<14>Tr. at 81-82; 88.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:April 19, 1995

Case Number:VSO-0031

This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization<1> under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria for Access to Classified Matter or Special Nuclear Material." Several months ago, the individual's
access authorization was suspended at the direction of the Manager of the Department of Energy's
Albuquerque Operations Office (DOE/AL) pursuant to the provisions of Part 710. As discussed below,
after carefully considering the record before me in light of the relevant regulations, it is my opinion that
the individual's access authorization should not be restored.

I. Background

The individual is currently employed by XXXXX the prime subcontractor that performs engineering,
maintenance, construction and custodial work, at DOE's XXXXX. For approximately XXXXX years, the
individual has maintained a "Q" clearance which enabled him to work at XXXXX in a variety of
positions. From 1978 through 1994, the individual was arrested eight times for alcohol related incidents.
Then, on December 15, 1994, the individual tested positive for cocaine during a random drug test
administered by XXXXX. As the result of the positive drug test, the DOE conducted a Personnel Security
Interview (PSI) of the individual on January 18, 1995. After the PSI, the DOE suspended the individual's
security clearance and referred him to Dr. XXXXX, a board-certified psychiatrist, for a mental evaluation.
Dr. XXXXX examined the individual on March 9, 1995, and memorialized his findings in a report dated
March 19, 1995 (hereinafter referred to as "Psychiatric Report"). In the Psychiatric Report, Dr. XXXXX
opined, among other things, that the individual suffers from alcohol dependence and does not present
evidence of adequate rehabilitation and reformation. Since information creating doubt as to the individual's
eligibility for a clearance remained

unresolved after the mental evaluation, the DOE/AL requested from the Director of the Office of
Safeguards and Security the authority to conduct an administrative review proceeding.

On April 10, 1995, the DOE/AL commenced the administrative review proceeding by issuing a letter to
the individual notifying him that the DOE possessed information which created a substantial doubt
concerning his continued eligibility for an access authorization. See Letter from Richard A. Marquez,

file:///persecc.htm#vso0031
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Assistant Manager for Management and Administration, DOE/AL, to the individual (April 10, 1995)
(hereinafter "Notification Letter"). The Notification Letter specifically identified the derogatory
information at issue and explained how that information came within the purview of two criteria set forth
in 10 C.F.R. § 710.8, i.e., (j) and (k). In addition, the Notification Letter informed the individual of his
right under the regulations to file a written response to the derogatory information and to request a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his continued eligibility for
access authorization.

On April 12, 1995, the individual filed with the Manager of the DOE/AL a request for a hearing
concerning this matter. The DOE/AL transmitted the individual's hearing request to the Office of Hearings
and Appeals (OHA) Director pursuant to the provisions of 10 C.F.R. § 710.25(a) on April 19, 1995. The
OHA Director appointed me as Hearing Officer in this case on April 21, 1995. After obtaining an
extension of time from the OHA Director, I convened a hearing in this matter in XXXXX, on
XXXXXXXXXXXXXXX. See 10 C.F.R. § 710.25 (e),(g).

At the XXXXXXXXXXXXXXX hearing, the individual represented himself and testified on his own
behalf. In addition, the individual called the following five witnesses to testify on his behalf: XXXXX, a
counselor with the XXXXX Employee Assistance Program (EAP); XXXXX, a former supervisor;
XXXXX, the individual's current supervisor and friend; and two persons familiar with the individual's
attendance and progress at Alcohol Anonymous (AA), XXXXX and XXXXX. The DOE/AL also
presented three witnesses at the hearing, XXXXX, a DOE Personnel Security Specialist; Dr. XXXXX, a
board-certified psychiatrist; and XXXXX, a XXXXX employment supervisor.

II. Substantive Regulatory Criteria At Issue

As noted above, the Notification Letter issued to the individual included a specific description of
information in the possession of the DOE that the agency regards as derogatory and which, in the opinion
of the DOE, creates a substantial doubt as to the individual's eligibility to hold a "Q" clearance. According
to the Notification Letter, the information can be categorized as falling within the ambit of two regulatory
criteria, subsections (j) and (k) of 10 C.F.R. § 710.8. Criterion (j) concerns information which reveals that
a person has:

[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.

10 C.F.R. § 710.8(j). Criterion (k) pertains to information evidencing that a person has:

Trafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances
Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
or administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise
authorized by law.

10 C.F.R. § 710.8(k). The specific security concerns attendant each criterion set forth above and the
factual bases supporting the DOE's invocation of each will be discussed at appropriate junctures in this
Opinion.

III. Findings of Fact

The relevant facts in this case are largely uncontested. The principal dispute concerns the ultimate
question, whether the individual is rehabilitated or reformed to such an extent that the security concerns
connected with the individual's past alcohol and drug use are mitigated. Based on my consideration of all
the evidence in the record in this proceeding, which includes the transcript of the
XXXXXXXXXXXXXXX Hearing (hereinafter cited as "Hearing Tr."), the documents submitted by the
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DOE/AL and the individual at the hearing, and all other papers the parties have filed with me, I make the
following findings of fact:

From 1978 through 1994, the individual, a XXXXX-year old male, has been arrested and charged with
Drinking While Intoxicated (DWI) or other alcohol-related offenses eight times. The individual's first
arrest for DWI occurred in September 1978. See Transcript of PSI dated July 8, 1991, at 44 (hereinafter
cited as "1991 PSI Tr."). Five months later in February 1979, the individual was arrested again for DWI.
See DOE Exhibit 14. Then, after a four-year hiatus, the individual was arrested once again on a DWI
charge in July 1983. See DOE Exhibit 15. The 1983 arrest was followed in July 1984 by an arrest for
Disorderly Conduct which resulted when the individual, while under the influence of alcohol, grabbed a
police officer's night stick and pulled it out from the ring attached to the officer's belt. See DOE Exhibit
16. Two years later, in August 1986, the individual was once again arrested for DWI. As the result of this
arrest, the individual's fourth DWI arrest, the individual was referred to the XXXXXXXXXXs Council on
Alcoholism (hereinafter the "Council"). See DOE Exhibit 17. The Council recommended that the
individual attend DWI school, obtain alcohol counseling, and attend Alcoholics Anonymous (AA)
meetings. Id. The individual attended and satisfactorily completed DWI school and an Alcohol Awareness
Education Program during a three week period in February 1987. Despite the individual's completion of
these alcohol education programs, the individual was arrested again, in November 1989, on yet another
DWI charge. See DOE Exhibit 18. Then, in March 1993, the individual was arrested for Aggravated
Battery with a Deadly Weapon after he physically fought with his mother's boyfriend, threatened him with
a knife, and threw a beer bottle at him. DOE Exhibit 3, at 71-75; DOE Exhibit 13. With regard to this
latter arrest, the individual admitted that he had consumed three or four beers prior to the incident that
triggered the arrest and that he was "buzzed" at the time of the incident. See Transcript of PSI dated
January 18, 1995, at 72 (hereinafter cited as "1995 PSI Tr."). One year later, on February 11, 1994, the
individual was arrested for another DWI. See DOE Exhibit 19.

Finally, on December 15, 1994, the individual tested positive for cocaine during a random drug test
administered by his employer, XXXXX. During a PSI conducted by the DOE/AL on January 18, 1995, the
individual admitted snorting cocaine a few days prior to the test. 1995 PSI Tr. at 25-26. The individual
explained first during that PSI and again at the hearing that he was drunk at the time he snorted the
cocaine. 1995 PSI at 25; Hearing Tr. at 21.

Upon learning of the individual's positive drug test, XXXXX immediately memorialized the conditions of
the individual's continued employment with XXXXX in a Memorandum dated January 3, 1995 which the
individual was required to read and sign. See DOE Exhibit 20. In that memorandum, XXXXX advised the
individual that in order to retain his job he must (1) enter an outpatient rehabilitation program; and (2) at
the conclusion of the program, provide evidence indicating that his addiction has been arrested. Id. To
fulfill the second requirement, XXXXX advised that the individual must attend AA meetings seven times
per week for the first 90 days, meet with XXXXX, an EAP Counselor, once a week during the first 90-day
period, undergo random periodic drug/alcohol testing for one year following his return to work, (i.e.,
through January 1996), and abstain totally from alcohol and other mood-altering drugs. Id.

In the meantime, the DOE/AL requested that the individual undergo a psychiatric examination by Dr.
XXXXX. Psychiatric Report at 1. Dr. XXXXX conducted that examination on March 9, 1995 and
provided a Psychiatric Report to the DOE on March 19, 1995. Based on his evaluation of the individual
and his review of the individual's Personnel Security file, Dr. XXXXX determined that the individual (1)
meets the criteria under the American Psychiatric Association's Diagnostic and Statistical Manual of
Mental Disorders, (4th ed. 1994) (DSM-IV) for alcohol dependence; and (2) is a user of alcohol habitually
to excess without adequate evidence of rehabilitation or reformation. Psychiatric Report at 30, 34. In the
Psychiatric Report, Dr. XXXXX distinguishes between rehabilitation and reformation. In order to be
rehabilitated from his alcohol dependence, Dr. XXXXX states that the individual must "satisfactorily
complete an outpatient or inpatient substance use program with a minimum of 50 to 100 hours of active
treatment." Id. at 33. That formal program, according to Dr. XXXXX, must consist of four elements: (1)
individual counseling; (2) group therapy with other substance users; (3) education; and (4) family
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involvement. Id. To be reformed from his alcohol dependence, Dr. XXXXX indicates that the individual
must abstain from alcohol during the period of his treatment and for one year after the completion of the
treatment program. Id. at 34. Alternatively, Dr. XXXXX opines that if the individual elects not to
participate in a rehabilitation program, he may demonstrate reformation by abstaining from all non-
prescribed psychoactive substances for a period of two years. Id. Dr. XXXXX reaffirmed his position
concerning what would constitute adequate evidence of rehabilitation and reformation for the individual
even after hearing the individual testify as to his efforts at maintaining sobriety. Hearing Tr. at 41. Finally,
Dr. XXXXX indicated at the hearing that he never informed the individual in writing or orally of his views
regarding what the individual needed to do to be rehabilitated or reformed from his alcohol dependence.
Id. 47.

At the hearing, the individual admitted that he is an alcoholic and that all the alcohol-related charges set
forth in the Notification Letter are true. Hearing Tr. at 16-17; 20-21. In his defense, the individual
attempted to show through his own testimony and that of others that he has modified his behavior in a
manner supportive of sobriety. Id. at 25. First, the individual testified that he has not consumed alcohol for
almost nine months. Id. Moreover, he related that he has watched educational films about alcohol abuse
and continues to attend AA meetings, often bringing his children to those meetings. Id. at 19-20. Finally,
the individual asserted that he is a different person as the result of adjustments he has made in his life
based on his attendance at AA meetings and his counseling sessions with XXXXX, the EAP counselor. Id.
at 32.

XXXXX, the XXXXX employment supervisor, who testified on behalf of the DOE commented that the
individual did a fine job in complying with the terms of the XXXXX-imposed treatment plan. Id. at 62.
With respect to XXXXX's plan requirement that the individual undergo random periodic drug/alcohol
testing, XXXXX advised that the individual has been randomly drug tested four times since January 1995.
DOE Exhibit 20 at 1; Hearing Tr. at 64. According to XXXXX records, the individual tested negative each
of those times. Id. In addition, XXXXX noted that during the individual's tenure at XXXXX, the individual
has been drug tested 12 times, with the only positive drug test being the one for cocaine in December
1994. Id. XXXXX, a retired operations officer at XXXXX who has been involved himself with AA for 11
years, testified that the individual regularly and enthusiastically attends AA even though he fulfilled the
terms of that XXXXX-imposed requirement quite some time ago. Id. at 105. In addition, XXXXX, a
current XXXXX employee who attends noontime AA meetings with the individual, spoke very positively
of the individual's involvement with AA.

Finally, XXXXX, the XXXXX EAP Program Counselor and a licensed mental health counselor, testified
that he has counseled the individual on 25 separate occasions. Id. at 71. XXXXX observed that the
individual continues to seek counseling from him during his lunch hour even though the XXXXX-
mandated treatment plan no longer requires such counseling. XXXXX disagreed with Dr. XXXXX that the
individual must complete a formal substance use program with four components to achieve rehabilitation.
Id. at 73. Regarding the issue of reformation, XXXXX noted that under the DSM-IV standards, the
individual would be considered in remission from alcohol dependence after being sober for six months. Id.
at 79. XXXXX added, however, that he would like to see the individual maintain sobriety for a period of
two years. Id. at 80.

IV. Analysis

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the
factors I will consider in rendering a determination concerning the individual's access authorization are the
following: the nature, extent, and seriousness of his conduct; the circumstances surrounding his conduct,
including knowledgeable participation; the frequency and recency of his conduct; his age and maturity at
the time of the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or
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reformation and other pertinent behavioral changes; the motivation for his conduct; the potential for
pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence; and other relevant
and material factors. 10 C.F.R. §§ 710.7(c), 710.27(a). It is the totality of these facts and circumstances
that will guide me in evaluating whether the individual's access authorization should be restored. As will
be discussed below, after careful consideration of the record in view of the standards set forth in 10 C.F.R.
Part 710, I find that the DOE/AL properly invoked the two criteria cited in the Notification Letter in
suspending the individual's "Q" clearance. I further find that the arguments advanced by the individual in
his defense do not mitigate the security concerns accompanying those two criteria. Therefore, it is my
opinion that the individual's access authorization should not be restored.

A. The Individual's Alcohol Use

1. Derogatory Information

The individual's long-time pattern of arrests for alcohol-related incidents supports the DOE/AL's position
that the individual is a habitual user of alcohol to excess. In addition, the individual readily admits that he
is an alcoholic and acknowledges that his judgment is poor when he is intoxicated. Hearing Tr. at 17, 21-
22. The most notable example of the individual's impaired judgment while inebriated occurred when the
individual elected to snort cocaine. 1995 PSI at 37-38; Hearing Tr. at 21. In addition, the individual has
consistently demonstrated lack of good judgment on each of the six occasions that he chose to drive an
automobile while intoxicated. His poor judgment is further exemplified by the two arrests stemming from
alcohol-related incidents, one in 1984 and the other in 1993. The more recent of the two incidents, the one
in 1993, resulted in an arrest for Aggravated Battery with a Deadly Weapon. The earlier incident in 1984,
while remote in time, is instructive because it demonstrates again that the individual has difficulty
controlling his actions when intoxicated. During the 1984 incident, a police officer observed the individual
consuming alcohol near his car. When ordered by the officer to dump the contents of the container on the
ground, the individual ignored the officer's request, while continuing to drink more alcohol. Id. See DOE
Exhibit 16. When the officer removed the alcohol from the individual's hand, the individual grabbed the
officer's night stick and pulled it out of the ring attached to the officer's belt. Id. In addition to
demonstrating the individual's poor judgment, both the 1984 and 1993 incidents illustrate that the
individual is prone to destructive behavior while intoxicated, and that this behavior poses a danger to other
people. In my opinion, the individual's lengthy history of alcohol use creates a legitimate security concern
that the individual's judgment might be faulty and his reliability questionable when he is under the
influence of alcohol. See Personnel Security Hearing, VSO-0016, 25 DOE ¶ 82,757 (1995); Personnel
Security Hearing, VSO-0018, 25 DOE ¶ 82,758 (1995); Personnel Security Hearing, VSO-0014, 25 DOE
¶ 82,755 (1995).

Finally, it is the opinion of Dr. XXXXX that the individual suffers from "Substance Dependence, Alcohol"
under the diagnostic criteria contained in DSM-IV. Psychiatric Report at 31, 32. I agree with Dr. XXXXX
that the individual's alcohol dependence is an illness or mental condition which causes, or may cause, a
significant defect in judgment or reliability. Id. at 34.

In sum, the individual's long history of arrests for alcohol-related offenses, the individual's admission that
he is an alcoholic, and the psychiatric finding the he suffers from "alcohol dependence" unequivocally
demonstrate that the DOE/AL properly relied on 10 C.F.R. § 710.8(j) as a basis for suspending the
individual's "Q" clearance. I conclude from the individual's protracted history of alcohol use that his
judgment and reliability might be impaired to the point where it would raise legitimate security concerns.

2. Mitigating Factors

a. Rehabilitation and Reformation

The individual contends that any security concerns associated with his drinking problems are mitigated
because of his efforts to achieve sobriety. At the hearing, the individual explained that he has remained
sober for almost nine months. He further advised that he continues to attend AA meetings regularly and
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individual counseling sessions with XXXXX, the EAP Counselor at XXXXX. Moreover, the individual
related that he has involved his family in his rehabilitation efforts, and has viewed educational films
concerning the danger of alcohol abuse. Hearing Tr. at 18, 105.

The record evidences that the individual has successfully completed the following terms of the XXXXX-
imposed treatment plan: attending AA meetings seven times per week for 90 days, meeting with XXXXX
once a week for 90 days, and abstaining completely from alcohol and other mind-altering drugs. Hearing
Tr. at 2-3. The final term of the XXXXX-imposed treatment plan requires that the individual undergo
random drug testing for a one-year period, until January 1996. According to the employment supervisor
who testified at the hearing, the individual has thus far been subjected to four random drug tests since
January 1995 and has tested negative each time. Hearing Tr. at 64.

At the hearing, Dr. XXXXX was given the opportunity to state whether his opinion concerning the proper
course of rehabilitation and reformation had changed in view of the individual's testimony concerning his
efforts at maintaining sobriety. Dr. XXXXX remained firm in his view that the individual must complete a
formal treatment program consisting of group therapy, individual counseling, education, and family
participation in order to achieve rehabilitation. Dr. XXXXX also did not waiver on his views about
appropriate reformation in this case. Dr. XXXXX reiterated his position that to be reformed the individual
requires either (1) one year of sobriety following his completion of an alcohol treatment program of the
kind described in the Psychiatric Report, or (2) two years of abstinence if the individual chooses not to
seek the treatment XXXXX recommends. Exhibit 25 at 33-34. In Dr. XXXXX's opinion, the individual's
rehabilitation efforts thus far have been inadequate. According to Dr. XXXXX, the two rehabilitation
efforts the individual has undertaken to date, AA and individual counseling sessions with XXXXX, are not
as effective as group therapy. Dr. XXXXX explains that AA is supportive in nature whereas group therapy
is confrontational in nature. Group therapy, according to Dr. XXXXX, confronts a person's
rationalizations, denials and minimizations of his alcohol problems. Dr. XXXXX does not believe AA
and/or individual counseling perform this same role. For all these reasons, Dr. XXXXX believes that the
individual has not been rehabilitated. Regarding the issue of reformation, Dr. XXXXX does not believe
sufficient time has elapsed to allow the individual to demonstrate his reformation from alcohol.

The expert who testified on behalf of the individual at the hearing, XXXXX, strenuously disagreed with
XXXXX's view that a formal rehabilitation program consisting of four distinct components is essential to
the individual's rehabilitation. Despite XXXXX strongly held view that the individual is making wonderful
progress in arresting his alcohol problem, XXXXX offered conflicting testimony at the hearing about
whether the individual has been rehabilitated and/or reformed. On the one hand, XXXXX asserted that
under the standards set forth in the DSM-IV, the individual would only need six months of sobriety to be
considered in complete remission. Hearing Tr. at 79-80. On the other hand, XXXXX stated that he would
like to see the individual maintain sobriety for a two year period to enable him to "get better grounded,
[and] have more positive reinforcement . . . ." Given the conflict stated above, I am not able to discern
what XXXXX opinion is concerning the appropriate length of time required for the individual to
demonstrate rehabilitation and/or reformation.

Based on all the evidence before me, I find that the individual has failed to demonstrate that he is
rehabilitated or reformed from his alcohol dependence. The crucial deciding factor, in my opinion, is that
enough time has not elapsed since the individual first undertook efforts to arrest his alcohol problem in
January 1995 to suggest a high probability of his successfully conquering that problem. I simply do not
believe that nine months of abstinence of alcohol under the circumstances is sufficient for the individual to
demonstrate rehabilitation or reformation.

In evaluating the evidence on the issue of rehabilitation, I am mindful of the views advanced by XXXXX,
two individuals who testified at the hearing as to the individual's progress and enthusiasm at AA, and his
efforts to remain sober. Both witnesses made it clear that the individual appears committed to conquering
his alcohol problems. In addition, it was my impression from the individual's demeanor and testimony at
the hearing that he is contrite about his past misdeeds and sincere in his efforts to rehabilitate himself.
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There is also testimonial evidence that the individual pursued the XXXXX-imposed treatment plan
willingly, and completed three of the four phases of the plan. It is laudable that the individual has
continued, on his own, to adhere to terms of that plan even though he is no longer mandated to follow that
course of action. In the last analysis, however, no matter how valiant the individual's efforts at achieving
sobriety have been so far, in view of the severity of his problem more time must pass to gauge the success
of those efforts.<2>

b. Other Factors

Finally, as I examined the totality of all the evidence before me concerning the individual's alcohol use, I
was cognizant that the individual consumed alcohol to excess for many years and that his use of alcohol
significantly affected his judgment and reliability. The individual's knowing and voluntary consumption of
alcohol, his age and maturity at the time of his last alcohol-related offense, and the circumstances
surrounding his alcohol use are significant factors, which weigh heavily against the individual. 10 C.F.R. §
710.7(c). All of these factors lead me to conclude that the individual, at this time, has failed to mitigate the
legitimate security concern regarding his alcohol use as described in the Notification Letter.

B. The Individual's Drug Use

In suspending the individual's access authorization, the DOE/AL also relied on 10 C.F.R. § 710.8(k). As
noted in Section II above, criterion (k) pertains to information which demonstrates that a person has,
among other things, possessed, used or experimented with a drug or other substance listed in the Schedule
of Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 1970. As
justification for invoking criterion (k), the DOE/AL points to two facts: (1) the individual's positive drug
test on December 15, 1994 and (2) a PSI on January 18, 1995 where the individual admitted to using
cocaine while under the influence of alcohol a few days prior to the drug test. See DOE Exhibit 1.

At the hearing, XXXXX, a DOE Personnel Security Specialist, discussed the DOE security concerns
connected with drug use. See Hearing Tr. at 50-58. Specifically, XXXXX stated that a person who is
under the influence of drugs is likely to have his inhibitions reduced and divulge classified information
without an awareness that he is so doing. Id. at 54. In addition, a person who uses drugs, according to
XXXXX, comes into contact with criminal elements of society and places himself in a high position of
vulnerability. Id. Finally, XXXXX testified that a person's behavior while under the influence of drugs
may be unpredictable, causing harm to himself or others. Id.

In his defense, the individual argues that his cocaine use was a one-time occurrence which should be
excused as an isolated incident. He asserts, and the records confirms, that he has been drug tested twelve
times since 1988 and that the only time he has tested positive for an illegal substance was in December
1994. Hearing Tr. at 65. In addition, the individual explains that he would not have snorted the cocaine
had he not been drunk. 1995 PSI at 25, 31; Hearing Tr. at 21. Finally, the individual maintains that he will
not use cocaine or any other illegal substance again. 1995 Tr. at 39.

An examination of the totality of the circumstances surrounding the individual's cocaine use persuades me
that the DOE's security concerns associated with the individual's cocaine use have not been mitigated. As
an initial matter, it is clear to me that the individual's alcohol dependence and his resultant cocaine use are
inextricably intertwined. The individual admits or implies numerous times that he was intoxicated and his
judgment faulty at the time he elected to snort cocaine. While I am willing to accept the individual's
assertion that his use of cocaine in December 1994 was an isolated incident, I am not willing to accept the
individual's assurance that he will not be involved with drugs again. It is my belief that until the individual
is rehabilitated or reformed from his alcohol dependence, there is a possibility that an incident such as the
one at issue here could occur again. See generally Personnel Security Hearing, VSO-0014. In view of all
the foregoing, it is my opinion that the individual's drug use raises legitimate security concerns.

V. Conclusion

file:///cases/security/vso0014.htm
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As explained in this Opinion, I find that the DOE/AL properly invoked 10 C.F.R. §§ 710.8(j) and (k) in
suspending the individual's access authorization. In view of these criteria and the record before me, I
cannot find that restoring the individual's access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest. Accordingly, I find that the
individual's "Q" access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. The party seeking
review of the Opinion must file a statement identifying the issues which it wishes to contest within 15
calendar days after the party files its request for review. The party seeking review must serve a copy of its
statement on the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R.
§710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

<1>/ Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization,
security clearance, or "Q" clearance.

<2>/ I note that I initially was troubled to learn at the hearing that Dr. XXXXX had never advised the
individual of his views concerning what constitutes an appropriate rehabilitation program for the
individual. It is impossible for a person to fulfill the terms of a rehabilitation program such as the one
recommended by Dr. XXXXX if a person has no knowledge of the specifics of such a program. In this
case, it is clear to me that even had the individual known of and entered into a rehabilitation program such
as the one recommended by Dr. XXXXX, I still could not opine that the individual was reformed at this
time. There simply would not have been enough time for the individual to show one year of reformation
following the completion of such a rehabilitation program.
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under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: May 3, 1995

Case Number: VSO-0032

This Opinion concerns the eligibility XXXXX (hereinafter "the individual") for access authorization. The
regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710, "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." The
Department of Energy's XXXXX Field Office (DOE/XXXXX) has declined the individual's request for
access authorization under the provisions of Part 710. This opinion will consider whether, based on the
record testimony and other evidence presented in this proceeding, the individual's request for access
authorization should be granted.

The individual is XXXXX years old and is employed at the XXXXXXXXXXXXXXXXXXXXXXXX as
a XXXXX. In that capacity she writes XXXXX and other matters. The allegations forming the basis of the
denial of access authorization in this proceeding stem from the individual's bitter divorce and custody
battle. The divorce decree was issued in XXXXX. The record in this matter indicates that the individual
and her husband continue to have severe disputes and highly confrontational contacts with each other. The
individual declared bankruptcy in May 1991. The results of a number of psychological examinations
performed several years ago in connection with the custody dispute indicated that the individual was
unstable and had judgment problems.

I. BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter dated
April 11, 1995. In that letter, the individual was informed that information in the possession of the
DOE/XXXXX created a substantial doubt concerning her eligibility for authorization. In accordance with
10 C.F.R. §710.21, the Notification Letter included a statement of the derogatory information in the
possession of the DOE/XXXXX that created the substantial doubt concerning the individual's eligibility
for access authorization. The letter specified that information in the possession of the DOE indicates that
she "has an illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist, causes, or may cause a significant defect in
judgment or reliability." 10 C.F.R. § 710.8(h).

The April 11, 1995 Notification letter informed the individual she was entitled to a hearing before a
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Hearing Officer in order to present evidence in support of her eligibility for access authorization. In a
letter of April 19, 1995, the individual requested a hearing. The individual's request for a hearing was
forwarded by the DOE/XXXXX to the Office of Hearings and Appeals. On May 12, 1995, I was
appointed the Hearing Officer in this matter. In accordance with 10 C.F.R. §§710.25(e) and (g), the
hearing was convened at the DOE's XXXXXXXXXXXXXXXXXXXXXXXX in
XXXXXXXXXXXXXXXX on XXXXXXXXXXXXX.

II. STATEMENT OF DEROGATORY INFORMATION

The Notification Letter developed in considerable detail the support for the allegation that the individual
had a mental condition which causes or may cause a significant defect in judgment or reliability. A
summary of this supporting detail, as recounted by the Notification letter, is set out below.

A. In March 1991, the individual allegedly threatened to commit suicide. The individual made this suicide
threat to both her lawyer and her psychologist. In connection with this threat, the individual was
transported to a hospital for a psychological evaluation.

B. During a July 1992 Personnel Security Interview (PSI), the individual indicated that from October 1990
through January 1991 she was ordered to attend court-ordered therapy in connection with her divorce
proceeding. <1> She stated in the PSI that the court felt that her family was dysfunctional. She also
indicated that she was under a lot of stress during the period of her divorce proceeding.

C. During the July 8, 1992 PSI, the individual indicated that she was required to undergo two custody
evaluations and seven psychological examinations in connection with the divorce proceeding to determine
custody of the two children. The first evaluation was conducted by a psychologist, Dr. XXXXXXXXXXX
and a social worker, XXXXXXXXXXX (hereinafter the XXXXX report). This evaluation, dated July 9,
1990, found that "the individual is characterized by exaggerated emotional expression, a defensive self-
centeredness, rigidity, a need to be the center of attention and a high concern for public appearance."
XXXXX Report at 12. The report found that she "is in serious need of long-term and intensive individual
psychotherapy if she is to come to grips with the problems she faces in interpersonal relationships and in
parenting." Id. at 16.

D. The record includes another evaluation of the individual, performed in connection with the divorce, and
conducted by a psychologist, Dr. XXXXXXXXXXXXXXX. The evaluation is dated July 12, 1990. Dr.
XXXXXXXX concluded that the individual "demonstrates marked instability, and exhibits pathological
character traits similar to individuals with a mixed personality disorder." She found the individual's
judgment and her ability to perceive reality to be impaired.

E. A December 6, 1990 report for the custody evaluation was prepared by XXXXXXXXXXXXXXXXXX,
Chief Domestic Relations, eighteenth Judicial District, State of XXXXXXXX. Ms. XXXXXXXXXX
found the individual had some significant emotional difficulties.

F. At the request of the DOE, the individual was evaluated three times by Dr. XXXXX, a board-certified
psychiatrist. The first evaluation, which took place on August 20, 1992, was based on an interview with
the individual, as well as some medical and other records requested by the psychiatrist. In this evaluation,
the DOE psychiatrist found that the individual was not always truthful in the interview, and seemed to
exaggerate. He believed that she was "trying to come across better than she is." August 24, 1992 Letter at
9. He diagnosed her as suffering from features of borderline, histrionic and narcissistic personality
disorders, and from a mixed personality disorder within Cluster B. <2> He therefore found that she had
"an illness or mental condition which causes and may cause a significant defect in her judgment or
reliability." Id. at 11.

The second XXXXX evaluation, dated April 12, 1993, was based on the XXXXX Report, and the reports
of Dr. XXXXX and Ms. XXXXX, but did not include a personal interview. Dr. XXXXX's third
evaluation, dated August 26, 1994, was based on reviewing the transcript of a PSI with the individual that
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took place on August 2, 1994. <3> This evaluation also did not include a personal interview. In both the
second and third reports, the DOE psychiatrist confirmed his initial evaluation of the individual.

III. The Individual's Documentary Evidence

Prior to the hearing the individual submitted substantial documentary evidence intended to rebut the
derogatory information set out in the Notification Letter. The key pieces of this evidence included: (a) An
October 10, 1994 letter from Dr. XXXXX; (b) a June 12, 1995 Letter from XXXXXXXXXXX, Manager
of the XXXXXXXXXXX Employee Assistance Program; (c) a June 28, 1995 letter from her former
pastor; (d) a March 19, 1991 letter from Dr. XXXXXXXXXXXXXXXXXXXXX; and (e) a June 20, 1995
evaluation performed by a psychologist, Dr. XXXXXXXXXXn. <4>

These documents do support the individual. For example, in his letter, Mr. XXXXXXX recommends that
her request for access authorization should be granted. He found her "mentally intact." However, Mr.
XXXXXXXe's evaluation had several caveats. First, he stated: "providing her testimony was accurate, I
found her to have no mental disorder...."(emphasis added). Further, Mr. XXXXXXX stated: Dr. XXXXX's
findings of [the individual's] being somewhat histrionic are confirmed, although it has no bearing on her
job performance or clearance."

The letter from Dr. XXXXXXXX states that the original July 1990 evaluation was based on a crisis that
the individual was undergoing at the time, and concludes: "It is my understanding that things are much
more normal now. [The individual] appears to be a mature and developmentally appropriate woman."

The letter from the individual's pastor simply stated that in the past the individual participated in church
activities, and seemed to handle the stress of coping with her divorce.

The letter from Dr. XXXXXXXXXXXXXXX found that the individual was not suicidal, and that she was
angry over her divorce, but that this should not interfere with her work.

The psychological evaluation performed by Dr. XXXXX concluded that the individual's overall
psychological profile appears normal. She found no underlying personality disorder, or mood disorder.

Thus, this body of written evidence submitted by the individual is in her favor. Nevertheless, as I indicate
below, there are other indicia that outweigh this favorable evidence.

A brief discussion is in order about one other item of evidence involved in the proceeding. It concerns the
XXXXX Report, which the individual provided to the DOE in connection with her background
investigation. The individual has objected to the introduction of that report in this proceeding. See Letter
of June 5, 1995. The individual alleges that the report was sealed by a court proceeding, and that it is
unclear how the report became unsealed. The individual claims that her ex-husband sent the report to her,
but she says he will not admit how he obtained the copy. She further claims that since the version of the
report which is now before the DOE is unsigned, it is not clear whether this is the actual report that was
sealed by the court, or some other report that was fabricated by her ex-husband. Transcript of June 13,
1995 Hearing at 18 and 212 (hereinafter abbreviated as Tr.).

The individual also points out that the report is now more than five years old. She maintains that in
assessing her eligibility for access authorization the DOE should focus on her current mental status, rather
than on this report which does not reflect her situation today. Tr. at 198. After reviewing the record in this
matter, I am able to reach a conclusion as to the eligibility of this individual for an access authorization,
without resorting to the information in the XXXXX Report that the individual views as outdated and
objectionable. See Personnel Security Hearing, 25 DOE ¶ 52,573 (1995) (incidents that formed basis for
diagnosis that individual had Intermittent Explosive Disorder took place more than six years ago, and since
there were no current incidents involving serious loss of temper, there was no reason to believe individual
was a current security risk).
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IV. The Hearing

A. The Individual's Witnesses

At the hearing the following persons, who were co-workers, supervisors and/or friends of the individual,
testified on her behalf: XXXXX. It was the general testimony of these witnesses that they had not noticed
any signs of instability, irrationality or unreliability in the individual. They also testified as to her good
judgment and truthfulness.

The individual also presented the testimony, by telephone, of her personal physician, Dr.
XXXXXXXXXXXXX, D.O. It was Dr. XXXXXXXX's testimony that when the individual was in his
office she was "cognizant of her surroundings and has been appropriate for time, place and person." Tr. at
138. However, Dr. XXXXXXXX stated that he was not qualified to judge whether the individual has a
personality disorder, and admitted that he only knows "the portion of the story that she is relaying to me."
Tr. at 139, 141.

The individual also presented the telephone testimony of Dr. XXXXX. On June 20, 1995, Dr. XXXXX
administered four psychological tests: a Wechsler Adult Intelligence Scale, a Thematic Apperception Test,
a Rorschach Test and a Minnesota Multiphasic Personality Inventory. According to Dr. XXXXX, the
results of these tests, along with a 20-minute interview, revealed no underlying personality disorder, mood
disorder or psychotic functioning. Tr. at 162. See also Letter of July 11, 1995. Dr. XXXXX admitted,
however, that it is possible that these tests would not pick up a personality disorder. Tr. at 163-64. She also
stated that during her interview with the individual, she did not explore any of the contradictions noticed
by Dr. XXXXX. Tr. at 165.

B. The DOE Security Specialist's Testimony

The DOE called a Security Specialist who testified as to the security concerns of the DOE in the case of
an individual diagnosed with a mental illness affecting judgment or reliability. She stated that "the security
concern is that it is not known what such an individual will do with the information they have access to,
how they will respond to the information given to them, who they may give the information to if their state
of mind is not intact." Tr. at 15. However, as the security specialist pointed out, the DOE calls in a
qualified mental health specialist to make an evaluation as to whether a particular individual's judgment or
reliability are affected by mental illness. Id. It was for this purpose that the DOE called Dr. XXXXX.

C. Dr. XXXXX's Testimony

It was Dr. XXXXX's opinion that the individual suffers from a mixed personality disorder, which has
features of various personality disorders that include borderline personality, narcissism, hysterical and
antisocial traits. <5> Dr. XXXXX discussed at length the borderline personality. He stated that a person
with these traits would have intense difficulties with modulating their emotions, manifested in difficulties
in relationships. Tr. at 67. According to Dr. XXXXX, the features of borderline personality displayed by
the individual include a pattern of unstable and intense interpersonal relationships, impulsivity around
spending, affective instability, marked shifts in mood, irritability and depression, inappropriate and intense
anger, a lack of control of anger, and suicide threats. Tr. at 70. In support of his diagnosis, Dr. XXXXX
stated that these traits surfaced when the individual was dealing with her ex-husband. Tr. at 70. He pointed
to instances of arrest, financial problems and suicide threats. He characterized this relationship as "very
chaotic." Id. He stated that the chaos continued beyond the marriage and into the separation. Dr. XXXXX
also testified that the individual did not perceive that she bore any responsibility for the chaos in her life,
and did not acknowledge that her own character traits were causing her difficulties. Tr. at 72.

Dr. XXXXX testified that this diagnosis was supported by the fact that the individual's own statements
contained significant discrepancies, which led him to conclude that "there was covering up and
manipulation and lying on her part." Id. Dr. XXXXX pointed out incidents that the individual discussed
with him at her August 1992 interview which involved discrepant information. Among the discrepant
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information pointed out by Dr. XXXXX was a suicide threat that the individual allegedly made to her
therapist, but later denied. An example of manipulation pointed to by Dr. XXXXX concerned the
individual's allegation that she gave her ex-husband a business that she built in order to make it appear
that her ex-husband would be able to pay child support. He further pointed out that the individual stated
that she was paralyzed in a car accident, but that when he received further information on this issue, he
learned that she actually had a pinched nerve in her neck and temporarily lost partial use of her hand.

Dr. XXXXX further pointed out that when he interviewed the individual in 1992, she was still not able to
come to terms with these earlier events, admit that they took place at a chaotic time in her life, and
reconcile what had taken place. He stated "It meant to me that she was covering up, trying to appear better
than she was, involved in a chaotic situation that she still wasn't able to reconcile. And it points to being
unable to tell the truth." Tr. at 78. Dr. XXXXX testified that this is part of the borderline personality: "you
have the chaotic relationship. You have the manipulation. You have some degree of dishonesty, intensity,
anger, rage." Tr. at 78-79. <6>

Dr. XXXXX also discussed what treatment is available for individuals with a personality disorder. He
stated that:

"You have to have someone who is very eager to change, and someone who is able to see a pattern of
behavior that they can accept responsibility for....The course of treatment is difficult and lengthy....[The
individual] was not a good candidate, because she still was not able to reconcile enough to be truthful. I
don't believe that if she went to a psychiatrist or a psychologist or a social worker at that time [1992] that
she would have been wholly truthful with him too. I don't think she was capable of it, because she couldn't
accept the despair, the anger the sadness that would have come from being totally truthful about how
poorly her life was going at the time." Tr. at 84.

Overall, it was Dr. XXXXX's opinion that "Given the chaotic relationship, and the financial chaos, and the
child-rearing chaos, I believe that her judgment and reliability was impaired. More than that and worse
was the difficulties with maintaining honesty, which creates even a more difficult situation regarding
judgment and reliability. The pervasiveness of these problems creates a difficulty with judgment and
reliability." Tr. at 90. <7>

This portion of Dr. XXXXX's testimony was certainly useful in understanding the background of the
individual, and the basis for his evaluation in 1992 that the individual suffered from a personality disorder.
However, Dr. XXXXX's most recent evaluation of the individual was set out in a letter of August 26,
1994, nearly 10 months old before the time of the hearing. Further, this last evaluation was based only on
other written evidence, including an August 2, 1994 PSI, and not on a personal interview with the
individual. This evaluation was very brief. It stated that there was nothing in the material he reviewed that
would alter his opinion of the individual. He indicated that he noticed in the August 1994 PSI the same
previously-identified character flaws that caused her to have difficulties in judgment or reliability.
However, in the letter he provided no examples from the text of the PSI to support this judgment.

At the hearing I expressed my concern that Dr. XXXXX was basing his diagnosis on information that
might be outdated. Tr. at 110-112. See Personnel Security Hearing, 25 DOE ¶ 82,755 (1995) (discussing
the importance of testimony relating to current mental status of individual). He admitted that things might
have changed since 1992, when he conducted his personal interview with her. <8> Accordingly, Dr.
XXXXX, with the assent of the individual, agreed to conduct a brief interview at the hearing in order to
bring himself up to date. Tr. at 113.

I view the exchanges at the hearing between Dr. XXXXX and the individual as providing key evidence
concerning the individual's current mental status. These interchanges allowed me to observe the individual,
and judge her credibility and reliability directly. Through my observation of the individual's overall
demeanor, of the way in which she responded to questions and of her interaction with me, the DOE
Counsel and Dr. XXXXX, I formulated my ultimate judgment that she should be denied access
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authorization.

D. The Examination of the Individual by Dr. XXXXX

Dr. XXXXX first asked the individual to bring him up to date from 1992 on her relationship with her ex-
husband. A series of three exchanges between the individual and Dr. XXXXX provided me with direct
evidence that the individual is evasive and manipulative. This questioning proceeded as follows:

Q. What's happened in your relationship with your ex-husband since then.

A....I have turned it over to an attorney...He [ex-husband] has not paid child support....The attorney
handles it now. I'm out of it.

Q. Since 1992 have you and he avoided arguing?

A. I've not been around him except in court.

Q. Have you managed to avoid legal repercussions?

A. The attorney is taking care of it.

Tr. at 113-114.

However, later on, after a direct question by the DOE counsel, the individual admitted that in May 1995
she was sentenced to jail time after an incident with her ex-husband. Tr. at 126-127. At this point Dr.
XXXXX resumed his questioning of the individual:

Q. So you were in jail?

A. Yes.

Q. But I just asked you that, and you said that you didn't have any police problems.

A. Well, that wasn't police problems. I went to jail directly from the court. The police didn't come and
arrest me....It was done by a judge in the courtroom.

Q. So I just asked--I don't know if I asked you if you had legal problems or not.

A. And I said the attorney is handling it, and he did. He appealed it, and that's why I'm out here today. Tr.
at 127

Subsequently, the following exchange took place between the individual and the DOE Counsel:

Q.[by DOE Counsel] ...my contention is, is that it [the jailing incident] may have relevance in the sense
that Dr. XXXXX saw some issue there of whether you were being open and forthcoming about
involvement with the law.

A. Dr. XXXXX did not say with the law. He said, have you had any encounters with the police. The
police were not in the courtroom. It was the judge who did this. So I was not being dishonest in my
response. Tr. at 151-52.

I find that these interchanges in the hearing bear out Dr. XXXXX's diagnosis, that this individual suffers
from a personality disorder involving judgment and reliability problems. These problems relate to honesty,
discrepancies, avoidance and evasiveness. As is evident from the first interchange set out above, Dr.
XXXXX asked the individual specifically if she had "managed to avoid any legal repercussions." She
avoided answering this question directly, by stating that her "attorney is taking care of it." This was simply
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evasive. Then, when pressed further on this issue, she denied being asked if there were legal problems and
argued that she was only asked if there were police problems. She contended that she was sent to jail by a
judge, but not arrested by police. This is manipulative and not forthright. Finally, the individual simply
denied that she had been asked if she experienced any legal problems, when, in fact, she had already
responded to such a question earlier, albeit with an evasive answer.

The individual offered similarly evasive responses when Dr. XXXXX questioned her about whether she
had had any "treatment" since 1992. The individual had already stated that she had "seen" counselors. Tr.
at 115. However, when Dr. XXXXX asked her how many times she had been to the "Employee Assistance
Program for treatment," she became defensive and refused to provide a straightforward answer. She
asserted that she did not understand the question. She delayed answering. She asked Dr. XXXXX for a
"definition of formalized psychiatric treatment." Tr. at 116-118.

Because of the difficulty in obtaining a response to this question, the DOE Counsel asked her simply to
respond to the following: "how often and who you have seen." Tr. at 118. She indicated the name of a
particular psychologist. However, once again, she did not give an answer as to how often.

The following interchange then took place:

Q. And how often?

A. As I say on an as needed basis.

Q. And how many times have you seen her up to this date?

A. She is no longer with the program.

Q. How many times have you seen her?

A. I don't have those records before me.

Q. Approximately 10?

A. Probably 10 in about 12 months.

Tr. at 118.

This is another instance in which the individual, when pressed to discuss information which could be
perceived as unflattering to her, was evasive and manipulative. She appeared unable to freely admit that
she had had "treatment," and could only respond by saying that she "had seen someone." She could not
admit that this constituted a form of treatment. She was also unable to freely admit the extent of the
treatment.

I find that these interchanges confirm Dr. XXXXX's opinion that this individual's personality disorder
leads her to cover-up, and hide the truth "in order to appear better than she is." Tr. at 78. <9> This failure
to provide immediate, straightforward answers to simple questions leads me to believe that there is an
underlying reliability problem with this individual.

The individual offered an explanation for the difficult exchanges between her and Dr. XXXXX. She
asserted that she had "a problem with his phraseology." Tr. at 179-180. She suggested that he was trying
to "entrap" her. Tr. at 179.

These contentions persuade me that the individual is still unable to accept responsibility for the
consequences of her own character traits. She places blame on others for her own personality defects. In
this case, she placed the blame for her inability to be straightforward and honest on Dr. XXXXX's style of
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questioning.

E. Post-Hearing Documentation

After the hearing, the individual herself introduced additional written evidence which supports Dr.
XXXXX's diagnosis. The evidence consisted of a transcript of a May 18, 1995 court proceeding in
connection with her ongoing post divorce difficulties. The transcript provides additional information
regarding the eight days that the individual spent in jail in May 1995.

At the hearing, she described the reason for this incarceration in the following way:

Well, it was just that [my former husband] told the court that I denied visitation on Easter Sunday. But
what happened was that he came an hour early and the children were not outside and so he left. And the
decree does not have a time and he came at 7:30 instead of 8:30. And so the kids were ready at 8:30 and
he was there at 7:30, so he just went on and said that he was denied his visit.

Tr. at 126-27. She made a similar statement earlier in the hearing. Tr. at 56.

In this, the individual was once more manipulating and covering up the truth. According to the transcript,
the children were not ready for visitation because the individual simply forgot that her ex-husband had
visitation on that day. The individual's own attorney made this admission to the court. <10> Thus, here
again, the individual failed to tell the entire truth, even at her own security hearing. The incident, once
again, involved information that, if revealed, would put her in an unfavorable light.

Moreover, the individual also failed to acknowledge that she was sentenced to jail for contempt of court
for failure to follow court orders and resolve her post-divorce disputes through mediation.<11> This
additional information was revealed in the transcript.

V. CONCLUSION

The decision as to access authorization is a comprehensive common sense judgment, made after
consideration of all the relevant information, favorable and unfavorable, as to whether granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. 10 C.F.R. § 710.7(a).

In this case I have concluded that the DOE properly invoked Section 710.8(h). I find that the evidence
supports Dr. XXXXX's diagnosis that this individual suffers from a personality disorder, known as
borderline personality, that may cause a defect in her judgment or reliability. The testimony at the hearing
and the court transcript submitted after the hearing confirm Dr. XXXXX's diagnosis that this individual
still has a significant level of unresolved chaos in her life. As discussed above, she spent eight days in jail
in May 1995, only four months ago. Her full sentence for contempt was six months in jail. If that sentence
is not reduced on appeal, the individual will spend considerable additional time in jail. She has had other
involvement with the police within the past year. Tr. at 114. She does not admit that she is even partly at
fault in this upheaval.<12>

This individual's personality disorder has not abated since Dr. XXXXX interviewed her in 1992. Dr.
XXXXX's opinion, based on her earlier behavior, was that she was involved in a chaotic relationship, was
experiencing financial and child-rearing chaos which creates problems with judgment and reliability. Tr.
at 90. With the exception perhaps of the financial chaos, these same issues are present for the individual
today. Her relationship with her former husband continues to cause upheaval in her life and this spills over
into child rearing issues, such as the visitation issue discussed above. <13>

The individual still shows the same pattern of providing discrepant information, manipulating, and
evading, that were diagnosed three years ago. As is obvious from the hearing interchanges cited above, the
individual has difficulty being forthright when she feels she does not present herself well.
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I agree with Dr. XXXXX's view that although the individual's difficulties are closely tied to her
relationship with her ex-husband, they are not restricted to that single aspect of her life. The dishonesty,
discrepancies, avoidance and evasiveness are evidence of a more pervasive problem in judgment and
reliability, which extends beyond that relationship. Tr. at 155-156.

Security concerns are justified in a case such as this, where the individual's personality disorder causes her
to hide the truth in order to "appear better than she is." Tr. at 22. She is reluctant to divulge information
that might put her in a bad light. See Personnel Security Hearing, 25 DOE at 85,505, 508. This reluctance
could cause her to be susceptible to pressure, coercion, and exploitation. 10 C.F.R. § 710.7(c).

I therefore find that the DOE/XXXXX properly invoked 10 C.F.R. Section 710.8(h) in denying the
individual's access authorization. In view of the record before me, I am not persuaded that granting the
individual access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest. Accordingly, I find that the individual should not be granted access
authorization.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585, and served on the other party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

<1>According to the individual, the divorce decree was signed on April 28, 1991. July 8, 1992 PSI at 16.

<2>Some of the individual's traits within the diagnosis of borderline personality disorder, as set out in the
Notification Letter, include a pattern of unstable and intense interpersonal relationships; inappropriate and
intense anger and lack of control of her anger, and suicide threats. Her traits in the histrionic and
narcissistic personality disorder include the need to be the center of attention, reaction to criticisms with
intense feelings and exploitation of others. The Cluster B traits include, failure to honor financial
obligations, and a disregard for the truth.

<3>The fact that this report was based on the August 1994 PSI is not specifically stated in the Notification
Letter. Rather, it appears in the report itself.

<4>Other documentary evidence, not directly related to the individual's mental status, included
performance appraisals and customer feedback to the individual in connection with her employment,
showing that she meets or exceeds expectations. There is also a June 8, 1995 letter from the school
counselor concerning the individual's children. The counselor indicates that the individual is involved in
her sons' education and that her children are progressing well. Finally , a June 22, 1995 credit report
indicates that the individual is current on all of her accounts.

<5>Dr. XXXXX defined a personality disorder as a defect in one's personality. Personality, according to
Dr. XXXXX is a style and manner of living, how one intervenes with the environment around them. It is
pervasive and prevailing and does not change. It usually does not respond to treatment. Tr. at 64.
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<6>Dr. XXXXX also testified as to what traits he saw in the individual that demonstrated the narcissistic,
hysterical and antisocial personalities. Tr. at 79-82. In view of the considerable time and attention that was
given to the borderline personality issue, which forms the basis for my opinion, I will not give these other
disorders separate consideration here.

<7>Dr. XXXXX also commented on the difference between Dr. XXXXX's opinion and his own. He
suggested that since Dr. XXXXX did not interview other sources and did not have the volume of outside
information that he had gathered about the individual, Dr. XXXXX was not in a good position to be able
to detect the discrepancies that he noticed. Tr. at 92-93. He testified that the opinion expressed in Dr.
XXXXXXXXs' letter of October 10, 1994 was unfounded, because it was based on a few phone calls.
With respect to Mr. XXXXXXX's June 12, 1995 letter, Dr. XXXXX stated that he did not agree with Mr.
XXXXXXX's opinion that if the individual had a borderline personality it would have emerged in the
work place. Although Dr. XXXXX was in agreement with Mr. XXXXXXX that the individual had
symptoms of depression, he disagreed with Mr. XXXXXXX's assertion that these were normal adjustment
reactions, citing the length of time she had them and the extent of treatment that was required. Tr. at 105.

<8>For example, Dr. XXXXX cited in his original diagnosis that one of the individual's symptoms was
that she suffered from financial instability. He acknowledged at the hearing that according to her credit
report, the individual has "done a good job in the last [48] months to reestablish her credit. That's to her
credit." Tr. at 111-12.

<9>See Personnel Security Hearing, 25 DOE ¶ 82,751 (1995) (DOE psychiatrist found that even though
an individual suffered from minimal depression there was no defect in her judgment, pointing out that the
individual "seemed honest even about issues that might put her in a bad light").

<10>The attorney stated to the court: "On Easter Sunday my client did indeed forget that it was a day that
[ex-husband] had visitation."

<11>One of the individual's witnesses mentioned that she had told him that the judge jailed her for failure
to mediate her disagreements with her ex-husband. However, this information never came directly from
the individual. She also failed to fully reveal that she was cited for contempt, and not just for failure to
mediate.

<12>At the hearing, the individual stated "I have no one to blame except him [her ex-husband] for this."
Tr. at 201.

<13>Child care difficulties also arose when the individual was sent to jail. She needed to make immediate
arrangements for her children's care during her incarceration. Tr. at 220.
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Case No. VSO-0034, 25 DOE ¶ 82,768 (H.O.
Brown Sept. 26, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Opinion

Case Name: Personnel Security Hearing

Date of Filing:May 5, 1995

Case Number: VSO-0034

This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "L" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."<1> The Department of Energy's XXXXX Operations Office (DOE/XXXXX) suspended the
individual's access authorization under the provisions of Part 710. This opinion considers whether, on the
basis of the evidence and testimony presented in this proceeding, the individual's access authorization
should be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information,

favorable or unfavorable, as to whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.7(a).

The DOE granted the individual an access authorization, in this instance an "L" clearance, in conjunction
with his employment beginning in 1988 as an engineer with XXXXX, a DOE contractor which operates
DOE's XXXXX plant located in XXXXX. However, on April 5, 1995, DOE/XXXXX issued a Notification
Letter informing the individual that his access authorization had been suspended based upon information in
the possession of the DOE which created substantial doubt concerning his continued eligibility. The
specific information in support of the determination by DOE/XXXXX is set forth in Enclosure 1
accompanying the Notification Letter, and is summarized below.

During a DOE personnel security interview (PSI) conducted on August 25, 1994, the individual stated that
on or about August 17, 1994, he received a misdemeanor citation for Indecent Exposure from the
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XXXXXXXXXXXXXX Police after being stopped while driving his car because there was no license
plate on the car. The citation was issued following a determination by the police that the individual's car fit
the description of one in which a complainant had seen a man expose himself in the parking lot of the
XXXXXXXXXXXXXX. The individual conceded during the PSI that he removed his license plate from
the car, but only as a precaution. According to the individual, he parked in the mall lot to masturbate in his
car, but he asserts that it was not his intention to expose himself and believed that he would not be
conspicuous among the cars parked in the mall lot. The individual stated that his masturbating in a public
place had occurred several times previous to that incident, and he had sought treatment and consultation
with both a psychiatrist and, on a more regular basis, from a licensed clinical social worker. With regard
to the Indecent Exposure offense, the individual received six months probation with conditional
counseling.

Following the PSI, the individual was referred to Dr. XXXXX, M.D., a DOE consultant psychiatrist, who
made an evaluation of the individual based upon a one-hour clinical interview and a screening test
conducted on October 3, 1994. During the evaluation, the individual explained the circumstances of the
arrest for indecent exposure and provided background information concerning his treatment for abnormal
behavioral conditions which may have led to the incident of his arrest. On the basis of his evaluation, Dr.
XXXXX issued a report on October 11, 1994, in which he diagnosed the individual as having the
following psychiatric disorders: (1) Paraphilia, Exhibitionism (302.40), (2) Generalized Anxiety Disorder
(300.02), and (3) Obsessive Compulsive Personality Disorder (301.40).<2> Dr. XXXXX further opined, in
part:

The question is to what extent that it interferes with his judgment and reliability. It would appear to be a
problem confined to his personal life, off the job . . . . This behavior would seem to fall under paragraph L
in criteria 710.8, in that he is susceptible to blackmail pressure from people who are aware of his behavior
or any further incidents.

Notification Letter, Enclosure 1 at 2. Subsequently, however, DOE/XXXXX requested that Dr. XXXXX
clarify his statements concerning "judgment and reliability" and, on February 9, 1995, Dr. XXXXX
provided a supplement to his initial report, stating in pertinent part regarding his diagnosis:

I think it adversely affects [the individual's] judgment and reliability as evident by his arrest. As indicated,
I think there is a poor prognosis reflected by the arrest occurring after he had sought treatment. My
comments about his being susceptible to blackmail were indefinite because I do not consider myself to be
an authority in that area . . . . I do think the condition causes a significant defect in his judgment and
reliability.

Id. at 3.

On the basis of the foregoing, Enclosure 1 to the Notification Letter states that the derogatory information
regarding the individual falls within the meaning of the disqualifying criteria set forth in 10 C.F.R. § 710,
on two grounds: (1) under 10 C.F.R. § 710.8(h), that the individual has "[a]n illness or mental condition of
a nature which, in the opinion of a board-certified psychiatrist . . . causes, or may cause, a significant
defect in judgment or reliability," and (2) under in 10 C.F.R. § 710.8(l), that the individual has "[e]ngaged
in [] unusual conduct or is subject to circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security." The Notification Letter notifies the individual of his right to have the
issue of his eligibility for continued access authorization resolved by personal appearance before a Hearing
Officer.

In a letter that was forwarded to OHA by DOE/XXXXX on May 5, 1995, the individual exercised his right
under Part 710 to request a hearing in this matter, 10 C.F.R. § 710.21(b), and on May 12, 1995, I was
appointed as Hearing Officer in this case. After conferring with the individual and the DOE Counsel that
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had been appointed in the case, 10 C.F.R. § 710.24, I set a hearing date. Thereafter, on June 8, 1995, DOE
Counsel filed a compilation of documents relied upon as evidence by DOE/XXXXX in support of the
derogatory information contained in the Notification Letter.<3> Then, on June 23, 1995, I conducted by
telephone a prehearing conference between DOE Counsel and the individual who was represented by
counsel, as required under 10 C.F.R. 710.25(f).<4> During that conversation, it was determined that DOE
Counsel would call only one witness at the hearing, Dr. XXXXX, the DOE consultant psychiatrist. The
individual elected to testify on his own behalf, and to call as witnesses, Dr. XXXXX, his psychiatrist, Mr.
XXXXX, his work supervisor, Ms. XXXXX, a co-worker, and XXXXX, his wife. Accordingly, the
hearing in this matter was convened in XXXXXXXXXXXXXXXXXXXX, on XXXXXXXXXXXXXX,
with the specified witnesses.

II. Analysis

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the XXXXXXXXXXXXX hearing convened in
this matter. In resolving the question of the individual's eligibility for access authorization, I have been
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of
the conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure coercion, exploitation, or duress; the likelihood of continuance or recurrence; and
other relevant and material factors. After due deliberation, it is my opinion that the individual's access
authorization should not be restored since I am unable to conclude that such restoration would not
endanger the common defense and security and would be clearly consistent with the national interest. 10
C.F.R. § 710.27(a). The specific findings which I make in this matter are discussed below, segmented in
accordance with the derogatory information alleged in the Notification Letter under sections 710.8(h) and
710.8(l).

A. Section 710.8(h)

As noted above, Part 710 provides that an individual may be ineligible to hold an access authorization
when the DOE is unable to resolve derogatory information that the individual has a "mental condition of a
nature which, in the opinion of a board-certified psychiatrist, . . . causes, or may cause, a significant defect
in judgment or reliability." In the present case, there is agreement between the DOE
consultant/psychiatrist, Dr. XXXXX, and the individual's psychiatrist, Dr. XXXXX, that the individual has
a very serious mental condition which requires both psychiatric treatment and daily medication. However,
there is a substantial divergence between the diagnoses presented by these psychiatrists as to the specific
nature of the individual's mental condition and, consequently, the appropriate kind and potential success of
treatment. This disparate viewpoints are examined in greater detail in the succeeding section.

1. Psychiatric Evidence and Testimony

Dr. XXXXX is convinced of his diagnosis following his one-hour clinical interview that the individual's
mental condition falls in the DSM IV classification of Paraphilia, Exhibitionism, a very serious form of
sexual dysfunction.<5> It is Dr. XXXXX's judgment that, despite the individual's insistence that he did not
intend to be seen, his choosing to masturbate in his car in the shopping mall parking lot and the resulting
arrest for indecent exposure stemmed from an uncontrollable sexual urge to expose his genitals to an
unsuspecting stranger.<6> See Tr. Exh. 8, 10/11/94 Report at 2; Tr. at 12-13. Dr. XXXXX asserts that the
individual's vague and guarded statements, denial and minimization of the real nature of his problem are
characteristic of person's having this form of paraphilia, based upon his experience in treating a dozen
cases of this paraphilia over 30 years of practice. Id.; Tr. at 24.

In support of his position, Dr. XXXXX states that the individual's claim that he did not intend to expose
himself is irreconcilable with the individual's deciding to first remove his license plate from his car to



Case No. VSO-0034, 25 DOE ¶ 82,768 (H.O. Brown Sept. 26, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0034.HTM[11/29/2012 1:32:10 PM]

conceal his identity. Dr. XXXXX further states in his report that the individual "acknowledges incidences
of exhibiting himself while driving." Tr. Exh. 8 at 2.<7> While Dr. XXXXX also recognizes that the
individual suffers from Generalized Anxiety Disorder and Obsessive Compulsive Personality Disorder, he
maintains that the primary diagnosis is Paraphilia, Exhibitionism and therefore gives a poor prognosis for
rehabilitation since this disorder "is extremely difficult to treat in psychotherapy or on medication." Id. at
3; Tr. at 15. Indeed, Dr. XXXXX opines that based upon his experience, there is a substantial likelihood of
recurrence, stating that the "probability of it continuing is greater than fifty percent, it is better than
fifty/fifty." Tr. at 37. Finally, although Dr. XXXXX was somewhat ambiguous in his initial report
regarding judgment and reliability, he is now firm in expressing his belief that the individual's condition
does cause a significant defect in judgment and reliability. Tr. at 14; 19-21.

Turning to the individual's psychiatrist, however, Dr. XXXXX is equally as adamant in her conviction that
the individual was improperly diagnosed by Dr. XXXXX as a paraphiliac. According to Dr. XXXXX, who
has seen the individual on seven different occasions starting before the incident, the individual's condition
is properly diagnosed as Generalized Anxiety Disorder coupled with Obsessive Compulsive Disorder, and
Depression. See Tr. Exh. 10; Tr. at 39. Dr. XXXXX explains that the individual reported symptoms of
anxiety beginning at age 16, which despite medication developed in 1989 into panic attacks with intense
episodic symptoms of fear and tremulousness lasting several minutes. Tr. Exh. 10 at 1. Dr. XXXXX
further states that the individual has tried a number of different medications but with limited success and
turned to masturbation to relieve his anxiety, a behavior which became compulsive in later years to the
point that he felt he must masturbate to relieve his anxiety. Id. at 3. Thus, contrary to Dr. XXXXX, Dr.
XXXXX fully accepts the individual's assertion that the incident in the shopping mall parking lot which
precipitated his arrest for indecent exposure involved "a private incident of masturbation." Id. In Dr.
XXXXX's view, "[h]e had no intent to expose himself to the public, but merely to relieve himself of the
anxiety which usually builds before masturbation." Id.; Tr. at 53. Dr. XXXXX believes that Dr. XXXXX's
diagnosis of Paraphilia, Exhibitionism was based upon misinformation, particularly regarding the existence
of prior incidents of exposing himself on the part of the individual. Tr. at 54-55; see note 7, supra.

On the basis of her diagnosis, Dr. XXXXX has a substantially more optimistic outlook regarding the
individual's potential for rehabilitation. Dr. XXXXX states that after trying several different medications,
she has now prescribed Wellbutrin, an anti-depressant, which has resulted in a noticeable improvement in
the individual's anxiety. Tr. Exh. 10 at 2; Tr. at 45. In addition, the individual is in weekly (sometimes bi-
weekly) consultation with Ms. XXXXXXXXXXXXXX, a licensed clinical social worker to whom the
individual was referred by Dr. XXXXX in June 1994. According to Dr. XXXXX, Ms. XXXXXXXX has
obtained success in her psychotherapy of the individual which "explores the psychological dynamics
leading to the intense anxiety, obsessions, compulsions, which have produced this masturbation." Tr. at
46. Ms. XXXXXXXX, in turn, referred the individual to Sexaholics Anonymous (SA)<8>, which the
individual has attended on a weekly basis since September 1994. Dr. XXXXX reports good success on the
part of her patients in controlling the compulsive component of aberrant sexual behavior who have
committed themselves to the twelve-step SA program. Tr. at 42; Tr. Exh. 10 at 3. Dr. XXXXX maintains
that based upon the individual's demonstrated commitment to continue the medication and sessions with
Ms. XXXXXXXX, both of which she monitors, and the individual's stated desire to continue SA, she
believes that the individual is likely to become rehabilitated from the compulsive behavior that has caused
him difficulty. Tr. at 47; Tr. Exh. 10 at 4. Finally, regarding judgment and reliability, Dr. XXXXX opines
that the individual's mental condition and associated behavior do not impair his judgment and reliability to
a significant degree particularly with respect to his ability to perform his job, which is proven by the fine
track record he has established at work. Tr. Exh. 10 at 4; Tr. at 55-56.<9>

The discrepancy between the respective psychiatric diagnoses rendered by Dr. XXXXX and Dr. XXXXX
makes it difficult to draw a clear picture of the individual's psychiatric condition. While both psychiatrists
hold strongly to their opinions, they differ markedly with respect to the nature of the individual's condition
and most notably the basis for the behavior which led to his arrest. I note that Dr. XXXXX has
considerably more experience in the recognition and treatment of Paraphilia, Exhibitionism.<10>
However, his diagnosis is based upon a one-hour clinical interview with the individual and a
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psychological screening test which did not detect Paraphilia.<11> Further, there was apparently some
miscommunication during the clinical interview between the individual and Dr. XXXXX regarding any
other similar incidents. See note 7, supra.

On the other hand, Dr. XXXXX has seen the individual on a number of occasions and is in frequent
consultation with Ms. XXXXXXXX, the licensed social worker, who sees the individual on a weekly
basis. Thus, some weight should be accorded to her conviction that the individual is being truthful in his
assertion that he did not intend to expose himself while parked in his car at shopping mall lot. According
to Dr. XXXXX, the individual chose to pull into the mall parking lot to masturbate because at that point he
was "exploding with anxiety" and he was a 45-minute drive from home; she explains "when obsessions
and compulsions come over someone it is not something you can dismiss . . . I don't believe it is
controllable at that moment of extreme anxiety." Tr. at 53. Dr. XXXXX holds this opinion despite the
individual's action in removing the license plate from his car prior to the incident.

2. Findings of Fact

It is my opinion that irrespective of the inconsistencies in the psychiatric diagnoses, the individual does
have a "mental condition of a nature which . . . causes, or may cause, a significant defect in judgment or
reliability", within the meaning of section 710.8(h). In that opinion, I form no conclusion whether the
individual has been properly diagnosed with Paraphilia, Exhibitionism, i.e. whether he intentionally
exposed himself when masturbating in his car in the mall parking lot. While there may be ample evidence
to support that diagnosis, I do not believe it is necessary to reach that determination. Rather, I find
sufficient basis for this determination under section 710.8(h) in the behavior that has been admitted by the
individual and the psychiatric condition that has been acknowledged by his own psychiatrist.

In my view, the individual's choice of the shopping mall parking lot to masturbate, when he claims that he
did not intend to be seen, reflects a serious defect in judgment and reliability. I find irrational the
individual's professed belief that he would be less conspicuous among the many cars parked in the lot
when in less time than it took to remove his license plate he could have driven to a secluded area, which
would certainly have been accessible in the rural environs of XXXXX. The individual admits that the
possibility that he would be seen entered his mind and was distinct enough to lead him to remove his
license plate, yet still he chose to proceed apparently unable, or unwilling, to comprehend the
consequential fear, disgust and mental anguish on the part of an unsuspecting victim who might observe
him. In addition, I find the individual's decision on a number of occasions to masturbate while behind the
wheel of a moving vehicle,<12> whether or not he intended to be seen, to be further indicative of a
significant defect in judgment and reliability caused by his mental condition.

Having made this finding concerning the individual's mental condition, I also find that although the
individual has diligently sought treatment and appears to be determined in his efforts, the individual is
clearly not rehabilitated at this time. The individual's psychiatrist, Dr. XXXXX, confirmed that while she
believes that the individual is likely to become rehabilitated, he is not rehabilitated now. Tr. at 47. Indeed,
she believes that the individual must continue to take medication indefinitely and should not decrease his
therapy sessions with Ms. XXXXXXXX below once per week for at least one more year. Tr. at 48-49, 62-
63. Thus, I am not assured that the type of behavior which culminated in the individual's arrest for
indecent exposure will not arise again. Nor, in that vein, can I escape the observation that the mall incident
occurred at a time when the individual was already taking medication and had begun therapy. Moreover,
for the reasons below, I have reservations concerning the effectiveness of his treatment with respect to
both his present medication and psychotherapy.

Dr. XXXXX states that the individual's current medication, Wellbutrin, an antidepressant which she
prescribed in May 1995, has resulted in a noticeable improvement in the individual's anxiety and
irritability. However, the individual has been treated with a variety of antidepressants and similar
medications since 1989, all of which have proven to be ineffective or which were discontinued by the
individual due to intolerable side effects. Indeed, Dr. XXXXX resorted to Wellbutrin because the
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individual has shown that he cannot take medications normally recommended, and would have been
preferable, to control the individual's obsessive compulsive symptoms.<13> Tr. at 49, 58.

Regarding the individual's psychotherapy, Dr. XXXXX believes that the individual shows promise based
upon his demonstrated commitment to his weekly, sometimes twice weekly, sessions with Ms.
XXXXXXXX and regular attendance at SA meetings. Notwithstanding, Dr. XXXXX states that the
individual's mental condition stems from unresolved conflicts in his family life as a child, particularly
regarding his relationship with his father, and dealing with those matters "is the only thing that will keep
[the individual] from repeating this set of circumstances because what caused the anxiety in the first place
is unresolved." Tr. at 61. Dr. XXXXX confirms, however, that the process of resolving those matters in
therapy sessions with Ms. XXXXXXXX has only recently begun. Id. In a letter dated June 26, 1995, Ms.
XXXXXXXX expresses optimism that now the individual has become open to discussing these "root
issues", the individual has made "steady progress" which she expects to continue, but states nonetheless
that "[i]t is not possible to predict that [the individual] will not relapse." Tr. Exh. 11 at 1. Finally, I note
the individual himself acknowledges the early stage of his rehabilitation, stating that he is prepared to
continue SA meetings indefinitely, if necessary for "a lifetime", and that he must continue in sessions with
Ms. XXXXXXXX until he has "resolved some things." Tr. at 73.

B. Section 710.8(l)

Next, I am called upon to consider whether the circumstances presented in this case "tend to show that the
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act
contrary to the best interests of the national security." 10 C.F.R. § 710.8(l). As stated in his October 11,
1994 report, Dr. XXXXX believes the "[the individual] is susceptible to blackmail or pressure from people
who are aware of his behavior or any further incidents." Tr. Exh. 8 at 3. As discussed below, I must agree
with Dr. XXXXX and it is my opinion that there are "reasons to believe that the individual may be subject
to pressure, coercion, exploitation, or duress," as stated in section 710.8(l).

Dr. XXXXX's view that the individual would be susceptible to coercion or blackmail in the event of
further behavior is based upon his diagnosis that the individual suffers from Paraphilia, Exhibitionism. Tr.
at 22-23. Dr. XXXXX remains convinced that the individual is concealing the real nature of his problem,
which is characteristic of this type of Paraphilia. Tr. at 26-28.<14> Dr. XXXXX further states on the basis
of his considerable experience in treating cases of Paraphilia, Exhibitionism, there is a greater than 50
percent chance that the behavior will in fact occur again. Tr. at 37.<15> While the individual maintains
that he is not an exhibitionist, and is believed by both his psychiatrist and therapist, I cannot ignore the
possibility, which is supported by the circumstances of his arrest, that Dr. XXXXX is correct in his
diagnosis of Paraphilia, Exhibitionism. Dr. XXXXX believes that the individual sought to privately
perform compulsive masturbation and pulled into the mall parking lot since at that point he was "exploding
with anxiety." However, I am unable to reconcile Dr. XXXXX's depiction of the circumstances with the
individual taking the time to remove the license plate from his car prior to the incident. Not only does that
act evidence the individual's cognizance that there was a distinct possibility of being seen, but it also
demonstrates that he was not so besieged with anxiety that he was unable to perform this deliberate act
which ostensibly would require some degree of mechanical dexterity and concentration to perform, if
indeed the incident was not predetermined by the individual.<16> Thus, I believe that there is a substantial
possibility that the individual is in fact a paraphiliac as diagnosed by Dr. XXXXX and, if so, the individual
would be susceptible to coercion and blackmail in the event of future behavior, since he continues to
conceal the true nature of his condition.

Further, even if the correct explanation for the individual's behavior is Excessive Anxiety and Obsessive
Compulsive Disorder resulting in an uncontrollable urge to masturbate, I believe there is still a possibility,
albeit less likely, that the individual might be subject to coercion or blackmail. Dr. XXXXX and Ms.
XXXXXXXX assert that the individual's arrest for indecent exposure, which was reported in the local
newspaper, has forced the individual out of secrecy and he is now able to openly and truthfully discuss his
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problem in therapy and with friends, family and co-workers; thus, they maintain that the individual is not
subject to blackmail. See Tr. Exh. 10 at 3; Tr. Exh. 11. Nonetheless, as discussed in the preceding section,
the individual is not yet rehabilitated. I note further that the individual is very concerned that he has been
identified by the DOE psychiatrist as an exhibitionist and indeed states that he sought the present
administrative review proceeding principally to clarify this matter. See Tr. at 68. However, if the
compulsive behavior were to resurface and the individual were once again observed masturbating in a
public place, the probable consequence is that the individual would be indelibly labeled as a paraphiliac
exhibitionist by those cognizant of the prior incident. My opinion is that the individual might be subject to
coercion or blackmail to avoid that consequence.

III. Conclusion

As explained in this Opinion, I find that DOE/XXXXX properly invoked 10 C.F.R. §§ 710.8(h) and
710.8(l) in suspending the individual's access authorization. It is my opinion that, within the meaning of
those provisions, the individual has a "mental condition of a nature which, in the opinion of a board-
certified psychiatrist, . . . causes, or may cause, a significant defect in judgment or reliability" and, the
individual has "[e]ngaged in unusual conduct . . . which furnishes reason to believe that the individual may
be subject to pressure, coercion or exploitation." In view of these criteria and the record before me, I
cannot find that restoring the individual's access authorization would not endanger the common defense
and security and would be consistent with the national interest. Accordingly, I find that the individual's "L"
access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

<1> An "L" access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this opinion as an access authorization, security clearance, or "L" clearance.
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<2> The classification codes of these disorders, specified parenthetically, are taken from the fourth revised
edition of the Diagnostic and Statistical Manual of Mental Disorders of the American Psychiatric
Association (DSM IV).

<3> The documents submitted by DOE Counsel on June 8, 1995, generally include: (1) the Notification
Letter, (2) several DOE procedural memoranda and regulations, (3) the individual's hearing request, (4) the
transcript of the August 25, 1994 PSI, (5) the October 11, 1994 psychiatric evaluation report of Dr.
XXXXX as supplemented on February 9, 1995, and (6) a letter from XXXXXXXXXXXXXXXXX, a
licensed clinical social worker who treats the individual. These documents were supplemented by DOE
Counsel on June 29, 1995, by a

letter from XXXXX, M.D., the individual's psychiatrist. Finally, the individual submitted two documents
during the hearing convened in this matter, including another letter from Ms. XXXXXXXX and a
brochure describing the

Sexaholics Anonymous program. All of these documents were made part of the official record of this
proceeding and constitute exhibits to the transcript of the hearing; they are cited in this Opinion as "Tr.
Exh.".

<4> Section 710.25(f) provides: "At least 7 calendar days prior to the date scheduled for the hearing, the
Hearing Officer will convene a prehearing conference for the purpose of discussing stipulations and
exhibits, identifying witnesses, and disposing of other appropriate matters. The conference will usually be
conducted by telephone." I initially scheduled the prehearing conference for June 16, 1995, but determined
that it should be postponed one week in order to provide the respondent an opportunity to retain counsel.

<5> The DSM IV states that the Paraphilias are characterized by recurrent, intense sexual urges, fantasies,
or behaviors that involve unusual objects, activities, or situations and cause clinically significant distress or
impairment in social occupational, or other important areas of functioning. The Paraphilias include
Exhibitionism, Fetishism, Frotteurism, Pedophilia, Sexual Masochism, Sexual Sadism, Transvestic
Fetishism, Voyeurism, and Paraphilia Not Otherwise Specified. DSM IV at 493.

<6> The diagnostic criteria specified in DSM IV for Paraphilia, Exhibitionism (302.4), are:

A. Over a period of at least 6 months, recurrent, intense sexually arousing fantasies, sexual urges, or
behaviors involving the exposure of one's genitals to an unsuspecting stranger.

B. The fantasies, sexual urges, or behaviors cause clinically significant distress or impairment in social,
occupational, or other important areas of functioning.

DSM IV at 526.

<7> This statement in Dr. XXXXX's report was subject to considerable scrutiny during the hearing. The
individual claims that he never told Dr. XXXXX that he "exhibited" himself while driving, but only
intended to say that he previously had the compulsion to masturbate while driving and had privately
masturbated in his car on such occasions. The individual explained that Dr. XXXXX apparently
misinterpreted the meaning of his response to Dr. XXXXX's question whether there had been "behavior
like this before?" Tr. at 74. When I questioned Dr. XXXXX concerning this matter, he could not recall
what precisely the individual had told him. Tr. at 32. Nonetheless, Dr. XXXXX maintains his position:
"Well, my note says exhibit himself while driving, so I'll stand on that." Tr. at 33.

<8> At the hearing, Dr. XXXXX presented a brochure describing the SA program. Generally, SA is a 12-
step program to achieve sexual "sobriety" primarily through group encounter sessions with other
recovering "sexaholics", patterned after the more familiar Alcoholics Anonymous. Tr. Exh. 12. Pertinent to
the individual, the SA brochure does describe masturbation, which it refers to as "sex with self", as the
behavior of a "sex addict." Dr. XXXXX was confident that the individual could not successfully mislead
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his SA group concerning his efforts towards sexual sobriety: "My experience has been that when people
are not abstaining from the behavior they do not continue in their groups. The group is ruthless toward
people who come and lie." Tr. at 44.

<9> The individual's supervisor, XXXXX, and a co-worker, XXXXX, concurred during their testimony
that the individual is a fine employee and has never, to their knowledge, demonstrated any unusual
behavior on the job. See Tr. at 83-84, 88-89.

<10> According to DSM IV, the act of masturbating is consistent with Dr. XXXXX's diagnosis of
Exhibitionism. In describing this Paraphilia, DSM IV states: "Sometimes the individual masturbates while
exposing himself (or while fantasizing exposing himself). If the person acts on these urges, there is
generally no attempt at further sexual activity with the stranger." DSM IV at 525.

<11> In his report, Dr. XXXXX states that he had the individual take the Millon Clinical Multiaxial
Inventory-11, a screening psychological test. Concerning the results, he states:

He does appear, on the testing, to be suffering from Generalized Anxiety Disorder (300.02). His scales for
anxiety and compulsive behavior were at high. Testing scores are also consistent with a diagnosis of
Obsessive Compulsive Personality Disorder (301.40). The testing would not pick up on Paraphilia, but the
anxiety and Obsessive Compulsive symptoms that were apparent in the clinical interview come out in the
testing.

Tr. Exh. 8 at 3.

<12> The individual acknowledges that there were may be a dozen instances of masturbating outside of
his home within the two years prior to the mall incident. Tr. at 69-70. Concerning several instances within
his car, the individual states that he would generally pull off the road (Tr. at 79), but explained: "I did not
do it anytime that I thought I could be seen while driving because it would be dangerous driving with other
cars on the road." Tr. at 76. Thus, it is apparent that the individual would masturbate while driving if he
did not detect other vehicles within close proximity.

<13> Dr. XXXXX reports that in response to panic attacks which developed in 1989, the individual's
family doctor prescribed Paxil, an antidepressant, which caused side effects of confusion and dizziness. Tr.
Exh. 10 at 1. He also tried Valium, Librium, Tranxene, and Xanax before finding Paxipam (up to 40 mg.
per day) to control his anxiety. He was also given Prozac, an antidepressant which caused vertigo, and
Paxil to try to control the anxiety without causing addiction to the tranquilizer. Id. Since beginning to see
Dr. XXXXX, the individual has also tried two other antidepressants, Effexor, and Anafranil, which has
demonstrated excellent control over obsessive compulsive symptoms in many patients. However, the
individual discontinued both of these medications because they resulted in extreme, unpleasant side effects
in the case of the individual. Id. at 2; Tr. at 44. According to Dr. XXXXX, the individual's present
medication, Wellbutrin, is not one of the drugs recommended in psychiatric literature for treating
obsessive compulsive disorder: "Wellbutrin is not one of them, but it is an antidepressant which is
effective and can help people who cannot take the other medications that are normally recommended for
obsessive compulsive symptoms." Tr. at 45. The individual continues to take Paxipam also. Tr. Exh. 10 at
2.

<14> As stated previously, Dr. XXXXX is equally convinced that the individual is being honest and is not
hiding anything when he says that compulsive masturbation led him to the mall parking lot. I must
observe, however, that when the individual first saw Dr. XXXXX in June 1994, two months prior to the
mall incident, he did not reveal to Dr. XXXXX his behavior of compulsive masturbation outside of the
home which had begun to occur, but merely described his problem of excessive anxiety. See Tr. at 41; Tr.
Exh. 10 at 1-2.

<15> According to Dr. XXXXX, the fact that there has been only one incident for which the individual
has been arrested does not mean that the incident was rare or isolated. In response to my inquiry, Dr.
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XXXXX stated: "I think in my personal experience and from the literature and discussions with other
psychiatrists, the behavior occurs many times more than there is an arrest. Arrests are really rare. It may go
for years and years without an arrest. And it may -- again, I don't know exactly, but I just have an
impression that ten or twenty times or more, maybe a hundred times for some people before there is an
arrest." Tr. at 35-36.

<16> When asked during the PSI at what point he had removed the license plate, the individual responded
evasively:

I had removed that, uh, sometime after I went to the Mall, maybe before. I don't, I don't remember exactly,
sometime before, you know, uh, between lunch and, and, and that time, let's say.

Tr. Exh. 7, August 25, 1994 PSI at 14.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:May 8, 1995

Case Number:VSO-0035

This Opinion concerns the continued eligibility of XXXXX [hereinafter "the individual"] to hold a level
"Q" access authorization<1> under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." On
March 7, 1995, the individual's access authorization was suspended at the direction of the Manager of the
Department of Energy's XXXXX Operations Office (DOE/XXXXX) pursuant to the provisions of Part
710. In this Opinion, I will consider whether, based on the record before me, the individual's access
authorization should be restored. As indicated below, I am of the opinion that the individual's access
authorization should not be restored at this time.

I. Background

The individual is employed as a security inspector by XXXXX, a DOE contractor that manages and
operates the Department's XXXXX. In 1991, the individual received a "Q" clearance from the DOE
enabling him to work at the facility. Prior to receiving the clearance, the individual signed a document
which stated, in pertinent part: "I agree that I will not buy, sell, accept as a gift, experiment with, traffic in,
use or be involved with illegal drugs . . . at any time, in any country, in any job in which I have been
given a DOE access authorization or security clearance." DOE Exhibit 8. In December 1994, the individual
made

available to the DOE medical records from a psychiatric facility where the individual was hospitalized
from September 27 to October 12, 1994. These records revealed that the individual's diagnoses included
one of cocaine abuse. See Individual's Exhibit 5. This diagnosis prompted the DOE to conduct a personnel
security interview (PSI) with the individual, which took place on January 4, 1995. In that interview, the
individual admitted to using cocaine for the first time in 1986 or 1987, and stated that he had used cocaine
"three or four times" from his first use to the present. DOE Exhibit 8.

The DOE/XXXXX determined that the information in its possession regarding the individual was
substantially derogatory and created questions regarding his eligibility for access authorization.
Accordingly, the DOE/XXXXX's Manager suspended the individual's level "Q" access authorization and
obtained authority from the Director of the Office of Safeguards and Security to initiate an administrative
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review proceeding. DOE Exhibits 1, 2.

On March 28, 1995, DOE/XXXXX began the administrative review proceeding by issuing a letter to the
individual notifying him that the DOE possessed information which created a substantial doubt concerning
his continued eligibility for a "Q" access authorization. Letter from XXXXX, Manager, DOE/XXXXX, to
the individual (March 28, 1995) [hereinafter Notification Letter]. The Notification Letter specifically
identified the derogatory information at issue and explained how that information came within the purview
of criteria set forth at 10 C.F.R. § 710.8(f), (k) and (l). In addition, the Notification Letter informed the
individual of his right under the regulations to file a written response to the derogatory information and to
request a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his continued
eligibility for access authorization.

On April 13, 1995, the individual filed with the Manager of DOE/XXXXX a request for a hearing
concerning this matter. DOE Exhibit 4. DOE/XXXXX transmitted the individual's hearing request to the
Office of Hearings and Appeals (OHA) Director pursuant to the provisions of 10 C.F.R. § 710.25(a) on
May 8, 1995. DOE Exhibit 5. The OHA Director appointed me as Hearing Officer in this case on May 15,
1995. I convened a hearing in this matter in XXXXXXXXXXXXXXXXXXXX, on
XXXXXXXXXXXXX.

At the XXXXX hearing, the individual was represented by an attorney and testified on his own behalf. In
addition, the individual called the following three witnesses to testify on his behalf: XXXXX, the
individual's sponsor at Narcotics Anonymous; XXXXXXXXXXXXXXXX, Ph.D., a clinical psychologist;
and XXXXX, the individual's father. DOE/XXXXX presented no witnesses at the hearing.

II. Substantive Regulatory Criteria At Issue

As noted above, the Notification Letter issued to the individual on March 28, 1995, included a specific
description of information in the possession of the DOE that the agency regards as derogatory and which,
in the opinion of the DOE, creates a substantial doubt as to the individual's eligibility to hold a "Q"
clearance. According to the Notification Letter, the information can be categorized as falling within the
ambit of three regulatory criteria, subsections (f), (k), and (l) of 10 C.F.R. § 710. 8. Criterion (f) concerns
information which reveals that a person has:

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.

10 C.F.R. § 710.8 (f). Criterion (k) describes information that a person has

[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances
Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
by a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by law.

10 C.F.R. § 710.8(k). Criterion (l) pertains to information evidencing that a person has:

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility.
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10 C.F.R. § 710.8(l).

III. Findings of Fact

Based on my consideration of all the evidence in the record of this proceeding, which includes the
transcript of the XXXXX Personnel Security Hearing and all documents submitted by the parties to OHA
in connection with that hearing, I make the following findings of fact:

In his January 4, 1995 PSI, the individual stated that he used cocaine for the first time "[a]round 86/87."
DOE Exhibit 8, Transcript of January 4, 1995 Personnel Security Interview at 6 [hereinafter January 1995
PSI Tr.]. When asked how many times he had "used cocaine over the years," he "guess[ed] about three of
four times (pause) between 1986 or ?87 to the present." Id. In his hearing testimony, the individual stated
that he had used cocaine for the first time in 1986, and did not use it again until using it "about once or
twice" a couple of weeks prior to being admitted to a psychiatric facility on September 27, 1994.
Transcript of XXXXX Hearing at 28, 29 [hereinafter Tr.]. While these two statements regarding the
number of times the individual used cocaine are obviously not identical, neither are they necessarily
contradictory. If, as he testified at the hearing, the individual used cocaine once in 1986 and possibly twice
in 1994, this would not necessarily contradict his prior statement that he used cocaine for the first time
"[a]round ?86/87" and that "over the years," he "guessed" he used cocaine "about three or four times . . . ."
Moreover, the DOE has presented no reason why these two statements should not be construed
consistently with one another, and clearly they can be. I therefore conclude, based on the statements of the
individual, that he used cocaine once in 1986 and twice in 1994.

The individual stated in a PSI conducted on October 20, 1988, that he used marijuana on two occasions,
once in the spring of 1987 and again in March 1988. See DOE Exhibit 8. At the hearing, the individual
stated that he had used marijuana "once or twice . . . around ?86." Tr. at 15, 16. These two statements are
more difficult to reconcile than those of the individual regarding his cocaine use. The individual's 1988
statement appears more reliable because it was given almost seven years closer in time to the actual events
in question than was his hearing testimony. Moreover, the individual was able in October 1988 to recall
more precisely when he had smoked marijuana, i.e. the spring of 1987 and March 1988, in contrast to his
testimony at the hearing that he smoked marijuana "once or twice . . . around ?86." As a result, I will give
more weight to the individual's October 1988 statement, and therefore conclude that the individual smoked
marijuana once in the spring of 1987 and again in March 1988.

In addition, the following facts, which were set forth in the Notification Letter, are not in dispute:

(1)on October 20, 1988, the individual signed a Drug Certification stating, among other things, "I agree
that I will not buy, sell, accept as a gift, experiment with, traffic in, use or be involved with illegal drugs . .
. at any time, in any country, in any job in which I have been given a DOE access authorization or
security clearance." DOE Exhibit 8;

(2)on a Personnel Security Questionnaire (PSQ) dated May 25, 1988, the individual answered "no" to the
question "Are you now, or have you ever been a user of any narcotic, hallucinogen, stimulant, depressant,
or cannabis (to include marijuana and/or hashish) except as prescribed by a licensed physician?" DOE
Exhibit 7;

(3)during an October 20, 1988 PSI, the individual stated that he had never used any illegal drug other than
marijuana; DOE Exhibit 8;

(4)on two Questionnaires for Sensitive Positions (QSPs) dated February 15, 1991, and June 13, 1991, the
individual answered "no" to the question "Do you now use or supply, or within the last 5 years have you
used or supplied, marijuana, cocaine, narcotics, hallucinogenics, or other dangerous or illegal drugs?"
DOE Exhibit 7; see DOE Exhibit 8;

(5)during an April 12, 1991 PSI, the individual stated that he had neither used nor had any involvement
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with illegal drugs since signing the Drug Certification statement on October 20, 1988. DOE Exhibit 8.

IV. Analysis

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the
factors I will consider in rendering a determination concerning the individual's access authorization are the
following: the nature, extent, and seriousness of his conduct; the circumstances surrounding his conduct,
including knowledgeable participation; the frequency and recency of his conduct; his age and maturity at
the time of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for his conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and other relevant
or material factors. 10 C.F.R. §§ 710.7(c), 710.27(a). It is the totality of these facts and circumstances that
will guide me in evaluating whether the individual's access authorization should be restored. As will be
discussed below, after careful consideration of the record in view of the standards set forth in 10 C.F.R.
Part 710, I find that the DOE/XXXXX properly invoked the criteria set forth in the Notification Letter in
suspending the individual's "Q" clearance. I further find that the arguments advanced by the individual in
his defense do not sufficiently mitigate the security concerns with respect to the criteria cited by the DOE.
Therefore, it is my opinion that the individual's access authorization should not be restored.

The DOE relies on 10 C.F.R. §§ 710.8(f), (k), and (l) as the bases for suspending the individual's "Q"
access authorization. Since the charges based on subsections 710.8(f) and (l) stem from statements the
individual made regarding past and future drug use, I will begin by examining the evidence about the
nature and extent of his involvement with drugs, a discrete charge based on section 710.8(k).

A. Criterion (k)

1. Derogatory Information

To support its contention that the individual has trafficked in, sold, transferred, possessed, used or
experimented with illegal drugs, the agency relies on transcripts of PSIs held on July 28, 1994, and
October 27, 1994. Based on the individuals' statements in these interviews and in his hearing testimony, I
have concluded above that the individual used cocaine once in 1986 and twice in September 1994, and
smoked marijuana in the spring of 1987 and in March 1988.

Several concerns are raised by evidence that an individual has engaged in trafficking, selling, transferring,
possessing, using or experimenting with illegal substances. First, any involvement with illegal drugs
demonstrates a disregard for the law. In addition, an individual who uses illegal drugs opens himself to
blackmail or other forms of coercion, because he may want to conceal his usage. Moreover, even if the
individual is only an occasional user, while the individual is under the influence of drugs, he may be more
susceptible to pressure, coercion, or exploitation. Finally, any drug usage while the individual possesses a
"Q" clearance and is aware of the DOE's policy of absolute abstention demonstrates poor judgment.

2. Mitigating Factors

The individual does not deny that he used drugs, but admits only to use on an experimental basis, and
contends that he is not and never has been an abuser of drugs. The individual also presented evidence that
he had regularly attended meetings of Narcotics Anonymous beginning at the end of May 1995 and
continuing up to the time of the hearing. Tr. at 36-38, 50; Individual's Exhibits 1, 2. At the hearing, the
individual's attorney stressed the "need to take into consideration the mitigating factors and also . . . that
this man is in an informal rehabilitation and reformation program . . . ." Tr. at 110. The counsel for the
individual suggests that I order that this program be continued "on an either voluntary or involuntary basis
to see whether or not he does comply . . . ." Id.
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First, whether or not the individual is or was an abuser of drugs is really not an issue in this case. The
DOE Counsel admitted that, were it an issue, the individual "would have presented a pretty compelling
case. He presented several witnesses and I don't think there is any dispute that [the individual] is not an
addict. He is not addicted to cocaine, he is not an habitual user of cocaine." Tr. at 102. The relevant issue
raised is whether the infrequency of the individual's past drug use should mitigate the security concern of
the DOE regarding possible future drug use.

As stated above, among the factors I am to take into account in reaching my opinion are the nature, extent,
and seriousness of the individual's past conduct and the frequency and recency of that conduct. In this
case, both the fact that the individual's past drug use has been relatively infrequent and the fact that the
individual has abstained from using illegal drugs for approximately one year lessen the chance that the
individual may use illegal drugs in the future. On the other hand, prior to his use of cocaine in September
1994, the individual had only used illegal drugs three times before in his life, and had abstained from
illegal drugs for over six years. Moreover, as set forth more fully in the discussion of Criterion (l) below,
prior to his most recent use of illegal drugs, the individual assured the DOE in writing that he would not
"buy, sell, accept as a gift, experiment with, traffic in, use or be involved with illegal drugs . . . at any
time, in any country, in any job in which I have been given a DOE access authorization or security
clearance." DOE Exhibit 8. These facts render less reliable any assurances that the individual may now
make regarding his intention not to use illegal drugs in the future.

As for the request by the attorney for the individual that I order the continuation of the individual's
"informal rehabilitation and reformation program" through Narcotics Anonymous "to see whether or not
he does comply," the role of the Hearing Officer in these proceedings is to render an opinion as to whether
access authorization can be granted or restored at the present time. Consistent with this role, prior Hearing
Officer opinions have found that "it is premature for the individual to invoke her partially completed
rehabilitation program as a mitigating factor to the security concerns raised . . . ." Personnel Security
Hearing, 24 DOE ¶ 82,753 at 85,529 (1995), appeal docketed, OHA Case No. VSA-0005 (Mar. 13, 1995).
This is in no way intended to discourage an individual's ongoing attempts at reformation, as the
regulations provide for reconsideration of an individual's eligibility for access authorization where the
individual has presented "[c]onvincing evidence of reformation or rehabilitation." 10 C.F.R. §
710.31(b)(2).

The DOE regulations state that my decision as to access authorization is to be "a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Employing this common-
sense approach, after considering the mitigating factors discussed above, I conclude that the DOE properly
relied upon the criterion at 10 C.F.R. § 710.8(k) in suspending the individual's access authorization.

B. Criterion (f)

1. Derogatory Information

10 C.F.R. § 710.8(f) sets forth a category of derogatory information, based on falsification, that the DOE
considers to create a question concerning an individual's eligibility for access authorization. In the present
case, the DOE contends that the individual deliberately misrepresented, falsified or omitted significant
information from a May 25, 1988 PSQ, two PSIs of the individual on October 20, 1988, and April 12,
1991, and two QSPs completed by the individual on February 15, 1991, and June 13, 1991. DOE Exhibits
7, 8.

a. 1988 PSQ and PSI

First, on his May 25, 1988 PSQ the individual answered "no" to the question "Are you now, or have you
ever been a user of any narcotic, hallucinogen, stimulant, depressant, or cannabis (to include marijuana
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and/or hashish) except as prescribed by a licensed physician?" DOE Exhibit 7. Then, in an October 20,
1988 PSI, the individual stated that he had never used any illegal drug other than marijuana. DOE Exhibit
8. However, as discussed above, the individual had used illegal drugs (both marijuana and cocaine) at least
three times in the prior two to three years (1986-88). Thus, both the individual's answer to the May 1988
PSQ and his statement in the October 1988 PSI were false.

The individual claimed in the October 1988 PSI that his failure to note his marijuana usage on his May
1988 PSQ was due to the fact that he did not read each question on the PSQ before answering it. DOE
Exhibit 8. This explanation, however, made no mention of his use of cocaine in 1986. Thus, the
individual's October 1988 explanation of his May 1988 falsification appears to be both insufficient,
because it does not account for his prior cocaine use, and seriously lacking in credibility, because in the
same October 1988 statement the individual maintained that he had never used a drug other than
marijuana, a fact now known to be false.<2>

b. 1991 QSPs

On February 15, 1991, and June 13, 1991, the individual completed QSPs in which he answered "no" to
the question "Do you now use or supply, or within the last 5 years have you used or supplied, marijuana,
cocaine, narcotics, hallucinogenics, or other dangerous or illegal drugs?" DOE Exhibit 7; see DOE Exhibit
8. While the individual's answer on the June 13, 1991 QSP may have been truthful as to his use of cocaine,
the individual has admitted to using marijuana in the spring of 1987 and again in March 1988. Thus, it
appears clear that the individual provided false information on both 1991 QSPs regarding his involvement
with marijuana in the previous five years.

In his April 12, 1991 PSI, the individual stated that he had answered "no" to the question regarding his
past use of drugs on his February 15, 1991 QSP because he had not read the question correctly. However,
even assuming that the individual did not understand this question on February 15, 1991 (although the
phrase "within the last 5 years have you used or supplied[] marijuana" contained in the question seems
fairly straightforward and unambiguous), there is no contention that he did not understand the same
question when filling out his June 13, 1991 QSP. Given the findings of fact above regarding the
individual's past marijuana use, the inescapable conclusion is that his "no" answer on the latter QSP was a
deliberate falsification.

c. 1991 PSI

Finally, in an April 12, 1991 PSI, the individual stated that he had neither used nor had any involvement
with illegal drugs since signing the Drug Certification statement on October 20, 1988. DOE Exhibit 8. This
statement appears to be truthful insofar as the DOE has not specifically alleged that the individual was in
any way involved with illegal drugs between May 25, 1988, and April 12, 1991, and I have made no
finding to that effect. Therefore, although the DOE in the Notification Letter cites the individual's
statement in his April 12, 1991 PSI as evidence of falsification, I do not agree that this statement
constitutes the type of derogatory information described in 10 C.F.R. § 710.8(f).

2. Mitigating Factors

There are essentially no factors present in this case which would mitigate the concerns raised by the
individual's deliberate falsification. The record reveals not just one isolated incident, but at least three
separate instances of falsification, and there is no evidence that the individual volunteered to correct these
falsifications until being confronted with the facts by the DOE. Nor can I excuse as youthful indiscretions
deliberate falsifications occurring when the individual ranged in age from 20-23 years old. As an adult, the
individual must be held accountable for his conduct, particularly when that conduct reflects a pattern of
misrepresentation.

In arriving at an opinion, the Hearing Officer is also required to consider the absence or presence of
rehabilitation or reformation and the likelihood of continuation or recurrence. The individual has presented
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no evidence that he has sought rehabilitation or reformation regarding his falsifications, and he in fact
continues to deny that he misrepresented his past drug use on his June 1991 PSQ. Because the individual
makes no claim of rehabilitation or reformation, and in light of the lack of evidence that would support
such a finding, I am not convinced that the individual in this case has been rehabilitated or reformed from
this behavior.

I find the individual's deliberate falsification on three separate occasions to be a very serious matter.
Further, in considering the factors set forth at 10 C.F.R. § 710.7(c), I find that they do not mitigate the
security concerns present in this case. An individual's trustworthiness is essential to the DOE's security
program. Falsification by an individual with access authorization raises serious, legitimate doubts about
whether he should be entrusted with responsibility for safeguarding classified materials. In this case,
moreover, the falsification concerns drug use, a serious matter in its own right. I therefore conclude that
the DOE properly relied upon the criterion at 10 C.F.R. § 710.8(f) in suspending the individual's access
authorization.

C. Criterion (l)

Finally, in invoking 10 C.F.R. § 710.8(l), the DOE cites in its Notification Letter the fact that the
individual admitted that he had used illegal drugs since signing a Drug Certification in 1988 stating that he
would not "buy, sell, accept as a gift, experiment with, traffic in, use or be involved with illegal drugs . . .
at any time, in any country, in any job in which I have been given a DOE access authorization or security
clearance." DOE Exhibit 8. At the hearing, the individual acknowledged that he read and signed this
statement in 1988, and that although he remembered the agreement in 1994 at the time he was offered
cocaine, he decided nonetheless to use the drug. Tr. at 30, 42-43, 45-46.

As summed up by the DOE Counsel at close of the hearing, the individual "acknowledged that he signed a
Drug Certification. He acknowledged that that was pretty important. He understood that he could lose his
job, his clearance, if he ever used cocaine even one time and despite that he used cocaine . . . . He didn't
live up to that obligation and I think that reflects upon his trustworthiness. He understood it was an
agreement and he failed to live up to his end of the deal." Tr. at 101-02.

The DOE security program is based on trust. If an employee breaks a written promise to the DOE, that
trust is violated. It was precisely because of the individual's prior illegal drug use that he was asked in
1988 to sign a Drug Certification, promising that he would never again use illegal drugs while employed in
a position requiring an access authorization. He clearly violated this promise when he used cocaine twice
in 1994. Moreover, the violation of his agreement with the DOE occurred in the very recent past and
cannot be excused as a youthful indiscretion. Thus, I find that the DOE had ample justification to rely on
10 C.F.R. § 710.8(l) in suspending the individual's access authorization.

VI. Conclusion

As explained in this Opinion, I am convinced that the DOE/XXXXX properly invoked 10 C.F.R. §
710.8(f), (k), and (l) in suspending the individual's access authorization. In view of this criteria and the
record before me, I cannot find that restoring the individual's access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Accordingly, I
find that the individual's "Q" access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
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which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Steven J. Goering

Hearing Officer

Office of Hearings and Appeals

<1> . Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization, security
clearance, or "Q" clearance.

<2> . At the hearing, the attorney for the individual argued that the individual was "hired" not on the basis
of his false statements in 1988, but rather on the basis of the PSQs he completed in 1991. Tr. at 104-05.
However, past evidence of falsification is relevant because it indicates that the individual may provide
false information to the DOE in the future,

and thus casts doubt on the reliability of the individual. Therefore, the relevance of the information as an
indicator of future behavior is not dependent upon the purpose for which the false information was used
when it was provided to the DOE.
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Case No. VSO-0036, 25 DOE ¶ 82,772 (H.O. Gray
Oct. 13, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: May 11, 1995

Case Number: VSO-0036

Respondent XXXXX requested a hearing on the continuation of his access authorization. The Respondent
works for a contractor at the Department of Energy's
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. After a security review revealed
derogatory information about the Respondent, the manager of the XXXXX Operations Office suspended
his access authorization.

The hearing was held before the undersigned Hearing Officer on XXXXXXXXXXXXXXX. After
considering the evidence in view of the relevant regulations, it is my opinion that the Respondent's access
authorization should not be continued.

BACKGROUND

The Respondent's eligibility for access authorization is governed by regulations found at 10 C.F.R. Part
710. The regulations set forth specific types of derogatory information that create a question as to an
individual's eligibility for access authorization. In the Respondent's case, the Department of Energy (DOE)
alleged two types of derogatory information that cast substantial doubt on the Respondent's eligibility for
access authorization. The DOE charged that the Respondent had:

(1) been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified
psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or as
suffering from alcohol abuse (10 C.F.R. § 710.8(j)); and

2) engaged in any unusual conduct or is subject to any circumstances which tend to show that the
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act
contrary to the best interests of the national security. Such conduct or circumstances include . . . criminal
behavior . . . (10 C.F.R. § 710.8(l)).

At the hearing, the DOE presented two consulting psychiatrists (the "DOE psychiatrists") who had
examined the Respondent, and a security specialist from XXXX. The Respondent testified on his own
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behalf. <1>

There is no material dispute concerning the facts in this case. The Respondent has admitted to the
allegation that he was an alcohol abuser, and to the incidents that form the basis of the allegation that he
engaged in criminal behavior. The sole issue is whether the Respondent has adequately rehabilitated and
reformed himself so that he is eligible to hold access authorization.

FINDINGS OF FACT

The Respondent is a XXXXX-year old XXXXXXXXX worker who has been at XXXX for about fifteen
years.<2> He has a good work record, with no evidence that alcohol consumption interfered with his job
performance.<3>

The Respondent started drinking alcohol in his mid-teens.<4> He later developed a habit of drinking
heavily in binges. During the 1980's, he experienced several blackouts because of heavy drinking.<5>

His bouts of drinking led to a series of legal problems. In 1984, he was arrested and fined for urinating on
a roadside while under the influence of alcohol. In 1989, while drinking heavily, he inhaled a quantity of
cocaine. When a relative discovered him unconscious and with an irregular heartbeat, he was rushed to the
emergency room of a local hospital. He was successfully treated there for alcohol and cocaine overdose.
When he was admitted to the hospital, his blood alcohol level was .375.<6>

He was arrested for driving while intoxicated three times -- in 1983 (when the charges were dropped after
he attended a court-ordered driving school), 1991, and 1992. In the 1991 incident, he drove his pickup
truck into the back of another truck that had stopped to make a left turn. In both the 1991 and 1992
incidents, his blood alcohol level measured between .26 and .28, almost three times the minimum
levelation necessary to establish impaired driving.<7>

His drinking also contributed to a stormy relationship with his girlfriend. During their fourteen years
together, she filed several reports with the police accusing him of various degrees of assault or destruction
of property. It is impossible to know exactly what happened in these incidents.<8> It is clear, however,
that several violent altercations took place. At one incident in 1986 or 1987, the Respondent struck his
girlfriend's nose and broke it.<9> In May 1993, he pushed her, causing a bruised breast and twisted
hand.<10> In September 1993, the girlfriend obtained a temporary restraining order against the
Respondent.<11> The restraining order was dismissed at her request in December 1993, but not before the
Respondent violated it several times by going to her house.<12> Another argument in February 1994
ended with the girlfriend in the emergency room of a hospital.<13> The Respondent claims that he did no
more than try to restrain her from striking his vehicle. A police officer who interviewed the girlfriend at
the hospital, however, noted in his report "unusual red bruising" around her neck and face.<14>

The Respondent's accounts of these incidents minimize the intensity of the conflict. It is clear from the
injuries sustained by the girlfriend, however, that the Respondent became on occasion physically violent
toward her. The Respondent estimates that alcohol played a role in half of the conflicts he had with his
girlfriend.<15> Instead of facing charges, he attended a domestic violence counseling program of the
XXXXXXXXXX state's attorney's office.<16> He was favorably discharged from the program in June
1995.

The DOE referred the Respondent for psychiatric examinations on two occasions. After the first
examination, in 1992, the psychiatrist concluded that the Respondent "does have an alcohol abuse
problem, and that he should, from a medical treatment perspective, accept abstinence from alcohol as a
treatment goal and probably be involved in some sort of alcohol support counseling."<17>

In 1995, a second psychiatrist diagnosed the Respondent as an abuser of alcohol and suffering from
probable alcoholic liver disease.<18> The psychiatrist noted that:
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there is not adequate evidence of rehabilitation or reformation. There is continued usage despite
knowledge of recurrent problems caused by alcohol. [The Respondent] very likely underestimates the
amount of alcohol usage and impairment from alcohol usage. He needs to accept total abstinence from
alcohol and cannot be an asymptomatic drinker. The alcohol abuse problem may cause significant defect
in judgment and reliability. I would recommend continuation of his alcohol treatment program for one
year. During this one year period, he should be totally abstinent from alcohol usage.<19>

After his arrest for driving while intoxicated in 1992, the Respondent checked himself into an inpatient
substance abuse program.<20> He was discharged from the program approximately one month later, with
a recommendation that he participate in an aftercare program. He attended only a few sessions of the
aftercare program because he found it too difficult to attend while his driver's license was suspended.<21>

The Respondent has occasionally attended meetings of Alcoholics Anonymous in XXXXXXXX, but has
made no effort to locate meetings in XXXXXXXXX that would be closer to his home and work
place.<22> He talked with a substance abuse counselor about once a week before his recent back
surgery.<23>

Substance abuse counselors, as well as the two psychiatrists who testified at the hearing, have
recommended that the Respondent abstain from alcohol.<24> The Respondent did not claim that any
substance abuse professional advised him that he can continue to drink and expect to remain free from the
consequences of alcoholic disorders. Nevertheless, he continues to drink. He consumed beer about six
weeks before the hearing, and again two-and-a-half weeks before the hearing.<25>

ANALYSIS

The regulations provide that my opinion is to be "a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of [the
Respondent's] access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

The DOE suspended the Respondent's access authorization based on two allegations: that he habitually
used alcohol to excess, and that he engaged in criminal behavior. As for the allegation of alcohol abuse,
the record clearly supports the DOE's position. It is beyond dispute that the Respondent abused alcohol for
many years. Moreover, despite several convictions for driving while intoxicated, violent confrontations
with his girlfriend, a near-fatal overdose of alcohol and cocaine, and the suspension of his clearance, he
has been unable to come to terms with the seriousness of his alcohol abuse problem. The fact that he still
drinks puts him in increased danger of relapsing into a drinking binge, and heightens the risk that he will
compromise classified material.

The Respondent contended at the hearing that he is rehabilitated from alcohol abuse and therefore eligible
for access authorization. I do not agree. His current drinking level may be low, but it must be noted that
the Respondent never consumed large quantities of alcohol regularly. His incidents of alcohol abuse
occurred during binge drinking, with periods of reduced drinking or abstinence between them.

The Respondent points out that his having an occasional beer is not a significant practice.<26> While this
may be true for some people, it is not for the Respondent. Because of the Respondent's well-documented
history of uncontrolled drinking, I do not believe that he can continue to consume alcohol without
increasing the risk that he would endanger national security.

The Respondent implies that the psychiatrists are predisposed to find symptoms of alcohol-related
disorders in patients referred to them by the DOE. He describes this as the "hammer and nail syndrome,"
referring to the proverbial saying that "when you have a hammer, everything looks like a nail."<27>

The hammer and nail argument is unpersuasive because the Respondent agrees with the psychiatrists on all
material points. He concedes that he is an alcohol abuser, and he acknowledges that abstinence from
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alcohol is the proper course for him. The only point of disagreement between the Respondent and the
psychiatrists is whether the Respondent's continued drinking is significant. The Respondent did not cite
any substance abuse professional to support his claim that he could safely continue to consume alcohol. I
conclude, therefore, that the Respondent's "hammer and nail" argument is unpersuasive.

The Respondent also argued that, according to the guidelines of the standard psychiatric diagnostic
manual, alcohol disorders are considered "in remission" after twelve months of sobriety.<28> The concept
of "remission" from alcohol disorders may be significant in some contexts, but it is not the equivalent of
rehabilitation or reformation. The presence of remission, therefore is not controlling as to the Respondent's
eligibility for access authorization. Personnel Security Hearing, VSO-0029, 25 DOE ¶ ____ (1995).

Substance abuse professionals have uniformly recommended that the Respondent abstain from alcohol and
attend recovery group meetings. Since he continues to drink, and attends group meetings sporadically, it is
clear that the Respondent's efforts at complying with these recommendations have been half-hearted. I
cannot conclude, therefore, that he is rehabilitated from alcohol abuse at this time. Furthermore, it is my
opinion that the Respondent's alcohol disorder leads to impaired judgment and reliability, and is thus an
adequate ground for denying him continued access authorization. See Personnel Security Hearing, VSO-
0018, 25 DOE ¶ 82,758 at 85,558 (1995); Personnel Security Heaering, VSO-0016, 25 DOE ¶ 82,757 at
85,550-51 (1995); Personnel Security Hearing, VSO-0014, 25 DOE ¶ 82,755 at 85,537-38 (1995);
Personnel Security Hearing, VSO-0005, 24 DOE ¶ 82,753 at 85,530 (1995).

The DOE based its allegation of criminal behavior on a succession of actions by the Respondent, including
assault, criminal damage to property, violation of a restraining order, and use of cocaine. As for the
Respondent's eligibility for access authorization, it is not important that he was not convicted of the
crimes. An adverse personnel action can be based on a criminal act, even in the absence of a conviction.
Brown v. U.S. Department of Justice, 715 F.2d 662 (D.C. Cir. 1983). Nor does it matter whether the
Respondent's girlfriend instigated some of the incidents. What is important is that the Respondent has
shown a pattern of disobeying the law. Such behavior gives rise to the inference that he may not obey
security regulations, and is thus inconsistent with the standards for holding access authorization.

The Respondent claims that he has reformed himself, pointing out that his use of cocaine was confined to
one instance, and that he received a favorable prognosis from the domestic violence counseling program,
and that there have been no violent confrontations since February 1994.<29> It is significant, however,
that the Respondent's cocaine overdose and much of his violent behavior occurred after drinking bouts.
There is no reason to suppose that the Respondent is given to violent or lawless conduct when he is sober.
His reformation from criminal behavior, therefore, is inseparable from his rehabilitation from alcohol
abuse. Since he has not yet adequately rehabilitated himself from his alcohol disorder, I find that he has
not adequately reformed himself from his criminal behavior. I conclude that the Respondent's criminal
behavior is an adequate ground for denying him continued access authorization.

CONCLUSION

In view of the criteria set forth in 10 C.F.R. Part 710, and the reasons stated above, I find that continuing
the Respondent's access authorization would endanger the common defense and security and would not be
clearly consistent with the national interest. 10 C.F.R. § 710.7(a). It is therefore my opinion that the
Respondent's access authorization should not be continued.

Warren Gray

Hearing Officer

Office of Hearings and Appeals

<1>In addition, the Respondent provided a written psychiatric evaluation performed by a third
psychiatrist. The Respondent underwent a psychiatric examination from this psychiatrist in July 1995

file:///cases/security/vso0029.htm
file:///cases/security/vso0018.htm
file:///cases/security/vso0016.htm
file:///cases/security/vso0014.htm
file:///cases/security/vso0005.htm
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without a referral from the DOE. The report of the examination focuses on psychiatric issues other than
the Respondent's alcohol abuse. It notes, however, that the Respondent "is not likely to maintain sobriety
unless given structure and support." It is not clear from the report what structure and support would be
required. Exhibit 34 at 4.

<2>Transcript of Hearing (Tr.) at 14.

<3>Tr. at 147.

<4>Tr. at 14.

<5>Tr. at 11-12.

<6>By way of reference, a blood alcohol level of .05 produces sedation or tranquility; .05 to .15, lack of
coordination; .15 to .20, intoxication (delirium); and .30 to .40, unconsciousness. Blood alcohol levels
greater than .40 may be fatal. The Merck Manual (16th ed. 1992), 1552.

<7>At the time of his arrests, a blood alcohol level of .10 was sufficient to support a charge of driving
while intoxicated in XXXXX.

<8>The Respondent's police record includes several complaints by his girlfriend that are not discussed in
this Opinion. The girlfriend refused to press charges in any of these incidents. The Respondent claims that
some of the complaints are false, and that he did not know about the complaints until much later. In
reaching my opinion on the Respondent's eligibility for access authorization, I considered only those
incidents that the Respondent has admitted took place. The Respondent's version of these incidents often
differs considerably from his girlfriend's version.

<9>Exhibit 4 at 72.

<10>Exhibit 4 at 94.

<11>Exhibit 4 at 71.

<12>Exhibit 4 at 72-73. The Respondent says he thought the restraining order was removed a few weeks
after it was issued.

<13>Exhibit 4 at 79-81.

<14>Exhibit 25.

<15>Tr. at 97.

<16>Tr. at 32.

<17>Exhibit 21 at 7.

<18>The diagnosis of alcoholic liver disease is based on the Respondent's history of elevated liver
enzymes.

<19>Exhibit 20 at 12.

<20>Tr. at 16.

<21>Tr. at 17.

<22>Tr. at 61.
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<23>Tr. at 44-45.

<24>Tr. at 16; 73; 101.

<25>Tr. at 15-16.

<26>Tr. at 155.

<27>Tr. at 74; 149.

<28>Tr. at 155. For the definition of remission, see American Psychiatric Association, Diagnostic and
Statistical Manual of Mental Disorders (4th ed. 1994), 180. The chart on this page gives time limits in
terms of alcohol dependence and not alcohol abuse. The Respondent and the psychiatrists who testified
agree, however, that the time limits apply to alcohol abuse as well. Tr. at 82-83.

<29>Tr. at 157.
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Case No. VSO-0037, 25 DOE ¶ 82,778 (H.O.
Mann Nov. 20, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: May 31, 1995

Case Number: VSO-0037

This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, Subpart A,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." Several months ago, the individual's access authorization was suspended by the
Manager of DOE's XXXXX Operations Office (DOE/XXXXX). As explained below, I recommend
restoring the individual's access authorization.

Statement of the Case

The individual has been employed for 12 years by the management and operating contractor at DOE's
XXXXX. To work at XXXXX, the individual received a "Q" clearance from the DOE. In March 1994, the
individual reported to the DOE/XXXXX that she had been arrested for driving while intoxicated (DWI) in
September 1993. This prompted the DOE to conduct a personnel security interview (PSI) with the
individual, which took place on April 27, 1994. The information obtained during this interview led the
DOE/XXXXX to request a mental evaluation of the individual by a board- certified psychiatrist. Based on
this examination, and other information in the individual's Personnel Security file, the DOE-sponsored
psychiatrist submitted a report which found that: "[The individual]'s history and data from her personnel
security file do not indicate a problem with alcohol." But he also noted that "[t]he...information that she
gives and what is given in the record does not exactly coincide. It is possible that this woman...may be
denying a problem that may exist." Psychiatric Evaluation at 2. After receiving the psychiatrist's report,
DOE/XXXXX conducted a second PSI with the individual, on August 24, 1994. The Manager of the
DOE/XXXXX determined that the individual's statements at the time of her DWI arrest, to the DOE
psychiatrist and during her two PSIs, contained discrepancies that created questions regarding her
eligibility for access authorization. Accordingly, the Manager suspended the individual's access
authorization and obtained authority from the Director of the Office of Safeguards and Security to initiate
an administrative review proceeding.

On April 4, 1995, the DOE/XXXXX issued a Notification Letter to the individual. The Notification Letter
charged that the individual had engaged in conduct subject to the criteria set forth in 10 C.F.R. §§ 710.8 (f)
and (l). Criterion F concerns information that a person has:

file:///persecc.htm#vso0037
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[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization....

10 C.F.R. § 710.8(f). Criterion L describes information that a person has:

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security....

10 C.F.R. § 710.8(l).

In support of these charges, the Notification Letter specified several examples which allegedly showed that
the individual had misrepresented or falsified her statements about events connected with her arrest for
DWI in September 1993, and an arrest for negligent driving in 1985.

On April 6, 1995, the individual filed a request for a hearing with DOE/XXXXX to resolve the doubts
about her eligibility for a clearance. DOE/XXXXX transmitted the individual's hearing request to the
Office of Hearings and Appeals (OHA) on May 12, 1995. The OHA received the request on May 31,
1995, and the OHA Director appointed me as Hearing Officer in this case on June 1, 1995. I convened a
hearing in this matter at the XXXXXXXXXXXXXXXX in XXXXXXXXXXXXXXXXXXXX on
XXXXXXXXXXXXXXX, and received the transcript of the hearing on XXXXXXXXXXXXXXXX.

At the XXXXX hearing, the individual was represented by an attorney and testified on her own behalf. In
addition, the individual called XXXXX, a friend who was with her on the night of the arrest, to testify
about the matters cited in the Notification Letter. The individual also called eight character witnesses to
testify on her behalf. DOE/XXXXX also presented four witnesses at the hearing:
XXXXXXXXXXXXXXXX, a DOE Personnel Security Specialist, Dr. XXXXX, the psychiatrist who
examined the individual at the request of DOE/XXXXX, Officer XXXXXXXXXXXXXXXXXX of the
XXXXXXXX Police Department who arrested the individual for DWI on September 14, 1993, and Officer
XXXXXXXXXXXXXk of the XXXXXXXX Police Department, who was summoned to back up
XXXXXXX.

Findings of Fact

In 1985, the individual had been stopped for DWI. The charge was reduced to negligent driving after she
registered a blood alcohol level of .07 on a breathalyzer test (under the legal limit in XXXXXXXXXX
state).

For a number of years before the individual was arrested for DWI in September 1993, she had been
experiencing medical problems, including an abnormal electrocardiogram with left bundle branch block,
cardiac arrhythmias, hypertension, fatigue and shortness of breath. In November 1992, she had a minor
stroke, after which she continued to be bothered by dizziness and headaches. On the day before her arrest,
the individual gave her employer two weeks' notice that she was quitting her job for health reasons.
However, the individual later reconsidered her decision, revoked her termination, and went out on
disability from late September 1993 until she returned to work full-time in late November 1993.

After dinner on the evening of September 13, 1993, the individual and her friend went to the bar at
XXXXX's, a restaurant in XXXXXXXX. They arrived around 7:30 and left at about 11:00. The individual
testified that she sipped one drink (a Long Island Iced Tea) throughout that three and one-half hour period.
The individual and her friend left the restaurant around 11:00, and talked in the parking lot for about an
hour. As the individual was driving home from XXXXXXXX to XXXXXXXXX on a stretch of road
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where the speed limit increases from 40 MPH to 55 MPH in a short distance, she was pulled over for
speeding by Officer XXXXXXX, near the XXXXXXXXXXXX bridge. Officer XXXXXXX states that the
individual's breath smelled of alcohol and she was unsteady on her feet. The individual states that she was
given one field sobriety test by XXXXXXX, which she was unable to perform. XXXXXXX insists that
she was given three tests. The individual also maintains that she told XXXXXXX that she had consumed
one drink, and his police report says she told him she had two drinks. The individual reports that she did
not see Officer XXXX, who was summoned to cover XXXXXXX after the traffic stop, until after she was
arrested for DWI and placed in XXXXXXX's police car. The individual maintains that she refused to take
a breathalyzer test because of her medical condition. XXXXXXX did not offer the individual the
opportunity to have blood drawn after she refused the breathalyzer test, and her blood alcohol level was
never determined.

The individual's driver's license was suspended for one year after an administrative hearing in January
1994. The suspension was routine since she had refused the breathalyzer test. The individual did not notify
the DOE/XXXXX of her arrest until March 1994. As a clearance holder, the individual was obliged to
notify DOE "within 5 working days of all arrests...other than traffic violations for which a fine of $[250]
or less was imposed...."

In connection with her DWI case, the court referred the individual to a substance abuse treatment agency,
XXXXXXXXXXXXXXXXXXXXXX, for an evaluation to determine whether she had an alcohol
problem. The addiction experts at XXXXXXXXXXXXXXXXXXXXXX concluded that the individual did
not have a significant alcohol dependency problem in April 1994.

The DOE psychiatrist, Dr. XXXXX, evaluated the individual in July 1994. Dr. XXXXX's report reflects a
degree of skepticism. First, he did not believe that the medical problems the individual was experiencing
and the medicines she was using at the time of her arrest would have caused her to exhibit dizziness or
shortness of breath. Second, he found it impossible that the individual would have exhibited the symptoms
reported at the time of her arrest in September 1993 (alcohol-tinged breath, staggering and dizziness) if her
one and only drink had been consumed several hours earlier. Finally, Dr. XXXXX thought it unlikely that
the individual would have registered a blood alcohol level of 0.07% following a negligent driving arrest in
1985 if she had consumed her last drink five or six hours earlier. Dr. XXXXX concluded that:

[The individual]'s history and data from her personnel security file do not indicate a problem with alcohol.
The two DWI episodes, one in 1985 and one in 199[3] are confusing in that the information that she gives
and what is given in the record does not exactly coincide. It is possible that this woman who has been
described in the past as being very defensive may be denying a problem that may exist.

Psychiatric Evaluation at 2.

Analysis

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual's eligibility for access authorization, I must consider the relevant factors and
circumstances connected with the individual's conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; and
the likelihood of continuation or recurrence.

The DOE/XXXXX relies on 10 C.F.R. §§ 710.8(f) and (l) as the bases for suspending the individual's "Q"
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access authorization. The examples cited in the Notification Letter for both of these criteria raise questions
concerning the individual's honesty, reliability and trustworthiness in reporting the events related to the
September 1993 DWI arrest and the negligent driving arrest in 1985.

The DOE/XXXXX personnel security analysts who considered this case decided that when the
discrepancies in the individual's account of the events surrounding her two traffic arrests were viewed
together, they showed falsification and untrustworthiness. Hearing Tr. at 39. Thus, I must examine each
example of falsification and unusual behavior showing untrustworthiness alleged in the Notification
Letter.

After considering the record, and assessing the demeanor and credibility of the witnesses who testified at
the hearing in view of the standards set forth in 10 C.F.R. Part 710, I find that the evidence advanced by
the individual in her defense mitigates the security concerns underlying those two criteria. Therefore, it is
my opinion that the individual's access authorization should be restored.

DOE/XXXXX's Criterion F Allegations

False statements by an individual in the course of an official inquiry regarding a determination of
eligibility for DOE access authorization raise serious issues of honesty and trustworthiness. The DOE
security program is based on trust, and if a security clearance holder lies to the DOE that trust is violated.
Personnel Security Hearing, 25 DOE ¶ 82,751 (1995). As evidence of falsification, the Notification Letter
recites four separate examples in the individual's version of events in the two PSIs (conducted on April 27,
1994 and August 24, 1994) and her statements to Dr. XXXXX during his evaluation on July 20, 1994. As
noted above, the individual has steadfastly maintained that she consumed a single Long Island Iced Tea
prior to her arrest early on September 14, 1994, and that she was unable to perform a field sobriety test
and refused a breathalyzer because of her medical condition. I will consider each of these examples in
turn.

First, the Notification Letter relies on Dr. XXXXX's observation that "it would be impossible for [the
individual] to have the smell of alcohol on her breath five and a half hours after her one and only drink,"
that "one drink would not produce the symptoms [dizziness] that she described" nor would any specific
medical problems, and that "none of the medications she was taking would produce dizziness." Enclosure
1 to Notification Letter, ¶ I.A.1).

Dr. XXXXX's evaluation report apparently assumed the individual had consumed one regular drink
immediately upon arrival at the bar, and nothing else for the rest of the evening. He testified that one drink
(containing one and ½ ounces of alcohol) would be metabolized in about an hour, after which it would not
cause alcohol-tinged breath. Hearing Tr. at 54, 62. A Long Island Iced Tea contains three shots of liquor,
and is thus the equivalent of three drinks. August 1994 PSI Tr. at 11. Dr. XXXXX confirmed that a drink
with several ounces of alcohol would take a longer time to be metabolized. Thus, if the individual drank
one Long Island Iced Tea before leaving XXXX's around 11:00 p.m., her blood alcohol level would have
been sufficient to produce alcohol-tinged breath at the time of her arrest.

In addition, the individual's attorney introduced evidence during the course of the hearing which indicated
that dizziness is one of the side effects documented in the medical literature for each of the three different
medications the individual was taking at the time of her arrest. Hearing Exhibits 22, 23 and 24. Dr.
XXXXX conceded that the individual's medical history showed that she was experiencing dizziness while
she was taking these drugs, and it ceased when she stopped taking them. Hearing Tr. at 71. Finally, Dr.
XXXXX testified that the individual's cardiac arrhythmia condition could also cause her to experience
tachycardia and dizziness, especially when she was feeling anxious. Id. at 57. Thus, there is medical
evidence to support the individual's stated belief that she felt dizzy and appeared unsteady at the time of
her arrest for reasons apart from drinking. It is equally understandable why Officer XXXXXXX observing
the same events thought that the individual was drunk. The reality may be that the individual's medical
condition and her alcohol consumption both contributed to her unsteadiness at the time. The hearing

file:///cases/security/vso0011.htm
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testimony leads me to conclude that the individual was not deceitful, and did not attempt to hide the truth
from DOE. DOE/XXXXX might not have concluded that the individual falsified her statements about the
cause of her dizziness if they had known the additional facts about the individual's medical condition that
came out at the hearing.

I will combine consideration of the Notification Letter's second and third examples of alleged falsification
by the individual, since they are closely intertwined. In the second example, the Notification Letter
observes that the police report shows the individual stated that she had two drinks 45 minutes prior to her
arrest, and the police report does not state that she refused the breathalyzer because of a medical
condition. Enclosure 1 to Notification Letter, ¶ I.A.2). In the third example, the Notification Letter states
that the individual was unsteady on her feet during the field sobriety test, and that "police procedure would
have dictated that [the individual] be offered a blood test if any medical problems may have prevented her
from performing the breathalyzer." Enclosure 1 to Notification Letter, ¶ I.A.3).

At the hearing, Officer XXXXXXX testified that he believed he wrote his report within an hour or so after
the incident, but he could not recall the time. Id. at 88. However, the report itself shows that it was
prepared at "1533 hours," some 14 hours after she was booked in at the police station. Hearing Exhibit 12.
XXXXXXX stated that he did not take any notes during an arrest other than what he could write on his
hand. Hearing Tr. at 98. The narrative portion of his report is three printed pages in length, and
XXXXXXX admits that he had to prepare it from his recollection of the incident. Id.

From observing the demeanor of the witnesses, I find that XXXXXXX's account of the arrest is no more
credible than the individual's account. XXXXXXX's demeanor at the hearing showed his exasperation with
the individual. Based on his experience as a police officer, he believed she was drunk. Hearing Tr. at 95.
Once he reached this conclusion, he interpreted every aspect of the individual's behavior in a manner
consistent with that belief. This became clear when I specifically questioned XXXXXXX about why he
thought the individual was impaired. Id. at 105. He replied by stating that the individual's answers to his
questions showed a "pattern." I asked him to explain:

Q. What pattern?

A. The way she answered the questions. Where were you going, which street were you on? I was on
XXXXX. Where were you going, what direction of travel? North, south, east or west is what we're
looking [for]. I am going toward XXXXX.

Id. XXXXXXX went on to describe the answer the individual gave him when he asked her the time. His
said that he expected "a rough estimate," yet he thought her response "after midnight" indicated
impairment. He recounted a similar reaction when the individual told him the route number of the street
she was on: "What is 82; is that a street number or street name?" Id. at 106. The individual's responses
seem perfectly normal and coherent to me. Moreover, when this colloquy took place, the people in the
hearing room exchanged a collective look of incredulity which indicated that everyone present also
thought they would have given the same responses to XXXXXXX's questions as the individual.
XXXXXXX's misinterpretation of the individual's answers shows that he simply stopped listening to her
once he thought that she was intoxicated. At that point, XXXXXXX and the individual were no longer
communicating with each other. This is confirmed in the next section of this Opinion which examines the
breathalyzer issue.

XXXXXXX's police report does not indicate that the individual refused the breathalyzer because of a
medical condition, yet during the April 27, 1994 PSI, the individual insisted that she told XXXXXXX
three times that she had medical problems and could not take the breathalyzer. See April 27 PSI Tr. at 7,
20. After considering this discrepancy in light of the testimony at the hearing, I must again conclude that
there was no falsification by the individual. XXXXXXX admits that the individual did tell him that she had
high blood pressure, when he questioned her about medical conditions. Hearing Tr. at 102. However, he
testified that "we have a set package to go through, and high blood pressure is not a reason not to blow."



Case No. VSO-0037, 25 DOE ¶ 82,778 (H.O. Mann Nov. 20, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0037.htm[11/29/2012 1:32:13 PM]

Id. XXXXXXX explained that only persons who have "emphysema or asthma or something then they
couldn't blow and we would offer the alternative, which would be a blood draw." Id. at 103. Based on
XXXXXXX's testimony, it is obvious that he ignored what the individual was saying about her reason for
refusing to take the breathalyzer. Nevertheless, I find that the individual shares part of the responsibility
for the miscommunication with XXXXXXX, since she was not sufficiently clear in describing the nature
of her medical condition.

The Notification Letter compounds this misunderstanding when it states that "police procedure would have
dictated that [the individual] be offered a blood test" if she had indicated medical problems may have
prevented her from performing the breathalyzer. In XXXXXXX's mind, only two specific medical
conditions could excuse the individual's refusal to take the breathalyzer. Since she did not have one of
those conditions, he was naturally suspicious of "her behavior...when she didn't want to blow." Id. at 102.
XXXXXXX's testimony also explains why the individual was not offered a blood draw as an alternative
means of ascertaining her blood alcohol level at the time of the arrest. It is understandable why the
individual was afraid of performing the breathalyzer, since she had nearly passed out from a pulmonary
function test during a physical three months earlier, but she failed to explain this to the police. Hearing Tr.
at 132, 141-142.

Finally, the individual admits that she was unsteady on her feet and unable to perform a field sobriety test.
Enclosure 1 to Notification Letter, ¶ I.A.3). However, she attributes her incapacity on the test to her
medical condition. There was ample testimony at the hearing about the individual's history of dizziness.
For example, the individual testified that she became dizzy and unsteady on her feet when she arose from
a sitting position, Hearing Tr. at 122-125, and when climbing stairs, Id. at 133. There is additional mention
of her history of dizziness in her medical records. Hearing Exhibit 20. Dr. XXXXX, the DOE-sponsored
psychiatrist, also recognized that the individual suffered from dizziness. Hearing Tr. at 57, 71. Thus, I am
convinced that the individual did not falsify the account of her inability to perform the sobriety test.

The fourth and final example of alleged falsification in the Notification Letter concerns the individual's
description to Dr. XXXXX in 1994 of her alcohol consumption when she was charged with negligent
driving in 1985. According to the Notification Letter, the individual told Dr. XXXXX that some nine years
ago she had registered a blood alcohol level of 0.07 on a breathalyzer test administered five to six hours
after she consumed two mixed drinks. Dr. XXXXX stated in his evaluation that "it would be impossible to
have that blood alcohol level with minimal alcohol use in the time frames described." Enclosure 1 to
Notification Letter, ¶ I.B. In the hearing, the individual was specifically asked what she had reported to
Dr. XXXXX about the 1985 episode:

Q. When you talked to Dr. XXXXX about the DWI arrest in 1985, and the number of drinks and the time
span, were you absolutely certain about the time span and the number?

A. No, and I believe I told him that.

Hearing Tr. at 129. Based on this interchange, I believe the individual's memory of this incident was
uncertain. Any discrepancy between the surmised facts surrounding that incident, and the portion of Dr.
XXXXX's evaluation based on her present recollection of the incident to him, should not be accorded any
significance. There is evidence from a variety of sources that the individual is a moderate social drinker
who is not attempting to mask an alcohol problem. See Hearing Tr. at 147- 151; Hearing Exhibit 18. Even
Dr. XXXXX did not conclude otherwise. The individual may have reported the details of that ten year old
incident inaccurately to Dr. XXXXX, but there is no evidence that she tried to deceive him. It is perfectly
credible that her memory of that incident would be eroded by the passage of time.

DOE/XXXXX's Criterion L Allegations

As noted above, the DOE security program is based on trust, and if a clearance holder engages in conduct
that shows that she is not honest, reliable or trustworthy, that trust is violated. Hearing Tr. at 17. The
Notification Letter gives three examples to support its charge that the individual engaged in unusual
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conduct that tends to show that she is not honest, reliable or trustworthy. Like the examples analyzed
above in the section on Criterion F, those cited in connection with Criterion L concern the individual's
reporting of events related to her 1993 DWI arrest. After considering the evidence relating to this criterion,
it is my view that the security concerns about the individual's behavior were resolved in her favor at the
hearing.

The first example cited in the Notification Letter for Criterion L is the individual's failure to report her
September 1993 DWI arrest to the DOE until March 1994. Enclosure 1 to Notification Letter, ¶ II.A. The
DOE Security Acknowledgment the individual signed in 1991 requires her to report all arrests by law
enforcement authorities (other than traffic violations for which a fine of $250 or less was imposed) within
five working days. Hearing Exhibit 17 at ¶ 7; Hearing Tr. at 33. The individual concedes that she was
aware of this requirement, but testified that at the time of her arrest, she had just given her termination
notice, and "totally forgot" about her obligation to report the arrest to the DOE. Hearing Tr. at 130. At that
point in her life, the individual was mainly concerned about her health. Id. at 129. She admits she was
negligent. Id. at 130. The individual returned to work two months after the arrest, and did not remember to
report the incident to the DOE until "it hit me like a ton of bricks; you have to go and report this
immediately and that's exactly what I did." Id. at 145.

Failure to report the DWI arrest promptly is the most serious allegation against this individual.
Nevertheless, I am persuaded that while she was negligent, there are mitigating factors present in this case,
and the delay in reporting her arrest does not show that the individual knowingly and deliberately
attempted to deceive the DOE. I give greatest weight to the fact that it was the individual herself who first
reported the arrest to DOE, before the Department could learn of the arrest from another source. The
mitigating factors also include the fact that the individual was heavily preoccupied with her health
problems at the time her arrest, so much so that had just decided to quit her job. My impression is the
individual thought that without the job, she would no longer have access to classified matter or special
nuclear material, so she would no longer need a security clearance. There was a security lapse, but the
individual cured it herself. She has suffered as a result, and she has shown contrition for her mistake. If
her clearance is restored, I find it extremely unlikely that the individual would ever have another lapse in
complying with her obligations under the DOE Security Acknowledgment. Finally, there is a big
difference between a case where a clearance holder is caught in a lie, and one in which a cleared
individual is late, but comes forward herself to DOE to report an arrest.

OHA Hearing Officers have considered falsification charges under the same criteria in a number of
previous cases. Those cases did not involve minor discrepancies or delays in reports of DWI arrests;
instead they involved the deliberate falsification of Questionnaires for Sensitive Positions (QSPs) that the
individuals had submitted to DOE in applying for access authorization. The matters those clearance
holders concealed from the DOE were guilty pleas to felonies. See Personnel Security Hearing, 24 DOE ¶
82,751 (1994) (concealment of guilty plea to three felony fraud charges); Personnel Security Hearing, 24
DOE ¶ 82,752 (1995) (concealment of guilty plea to sale of cocaine to undercover narcotics officer). In
comparison, the nature of the individual's conduct in the present case is much less serious. This is a close
call, but after considering the totality of the circumstances, I find that the voluntary reporting of the arrest
by the individual shows that she acted in an honest, reliable and trustworthy manner.

The second set of examples cited in the Notification Letter to show the individual is untrustworthy consists
of four discrepancies between her statements regarding the arrest and XXXXXXX's police report. Three
of the four alleged discrepancies were resolved in the individual's favor by the testimony of
DOE/XXXXX's own witnesses at the hearing.

First, the Notification Letter alleges that "[the individual] denies speeding prior to the arrest; however, the
police report shows [she] was paced at a speed of 64 MPH in a 40 MPH zone for approximately 1/4 mile."
Enclosure 1 to Notification Letter, ¶ II.B.1). At the hearing, the DOE Personnel Security Specialist
conceded that this allegation was incorrect, since the police report states the speed limit was actually 55
MPH where the individual was clocked at 64 MPH. Hearing Tr. at 30, Hearing Exhibit 12 at 1.

file:///cases/security/vso0001.htm
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Second, the Notification Letter alleges that "[the individual] testified that a second patrolman [Officer
XXXX] was not at the arrest scene until after the [individual] was in the patrol vehicle; however, the
police report states that a second officer (XXXX) was at the arrest scene prior to subject being placed in
the patrol vehicle." Enclosure 1 to Notification Letter, ¶ II.B.3). There is simply no discrepancy between
the individual's testimony and the police report, which does not mention XXXX's presence until she was
patted down and placed into XXXXXXX's car. Hearing Exhibit 12 at 3. Even if there were such a
statement in the police report, XXXXXXX's testimony explained that it is a routine practice for the
"cover" (who is summoned to protect a fellow officer) to stand off in the dark, behind the lights, concealed
from the person and the car they are investigating. Hearing Tr. at 96-97. XXXX confirmed this:

Q. Do you have any idea whether [the individual] might have noticed you pull up or witness the events?

A. Probably not because I didn't walk into the scene. I stayed back behind Officer XXXXXXX's light bar
and just stayed where I was so as not to come into the scene and interrupt....

Hearing Tr. at 113. The testimony of the two officers makes it clear that the individual's failure to notice
XXXX until she was placed in XXXXXXX's car was the intended result of the routine procedure the
police followed on that night. It confirms her version of the events and constitutes further evidence that she
was telling the truth during the PSIs.

Third, the Notification Letter observes that the police report shows the individual told XXXXXXX that
she was at an "unknown" restaurant just prior to the arrest, but that she stated in the PSI that she was at
XXXXX's. Enclosure 1 to Notification Letter, ¶ II.B.4). The individual states that she did not tell
XXXXXXX the name of the restaurant because she felt "[i]t's none of his business as far as I'm
concerned...People have a right to their privacy." August 24 PSI Tr. at 16. In my view, her statement to
the police at the time of her arrest is irrelevant to the question of the individual's trustworthiness. At that
point in time, she was not involved in a security investigation. Rather, she was a private citizen who was
exercising her constitutional rights; she had no obligation to respond to XXXXXXX's questions. Id. The
better test of the individual's honesty, reliability and trustworthiness was her willing disclosure of the fact
that she had been at XXXXX's to the DOE/XXXXX analysts during their interrogation of her in the two
PSIs. There is no evidence that the individual ever tried to conceal this information once the case became
the focus of a security investigation.

The fourth alleged factual discrepancy cited in the Notification Letter concerns the individual's insistence
that she was asked to perform one field sobriety test, and the description in the police report of three tests.
Enclosure 1 to Notification Letter, ¶ II.B.2). XXXXXXX's police report describes three tests. Hearing
Exhibit 12 at 2. In his hearing testimony, XXXXXXX also mentioned three tests, although he describes
them in a different order from that written in the police report. Hearing Tr. at 90-93. XXXX's testimony
describes two tests, including the one mentioned by the individual. Id. at 112-113. The individual has
consistently testified that she was given only one test, which she was unable to perform. April 1994 PSI
Tr. at 6; August 1994 PSI Tr. at 5; Hearing Tr. at 140. On the basis of the present record, there is no
obvious explanation for the fact that three different witnesses have given three slightly different accounts
of the event. Based on her demeanor at the hearing, I believe that the individual, who admits failing the
test and for whom the arrest was a memorable experience, is giving an honest account. She may have
perceived the entire procedure as consisting of one test while the officers honestly remembered it as
consisting of two or three tests. Of the three witnesses, only the police officers would have any motive for
embellishing the facts, since XXXXXXX testified that he was required to give three tests. Hearing Tr. at
104. I do not consider it to be significant that the individual recounts some details differently than
XXXXXXX. My 28 years of experience as a lawyer and a Hearing Officer teaches me that it is natural for
different witnesses to recall an event in slightly different ways.

The final example cited in the Notification Letter under Criterion L concerns an issue that I have already
discussed in connection with Criterion F, namely, the apparent inconsistencies in the individual's
statements to Dr. XXXXX about her use of alcohol prior to the 1985 negligent driving arrest and the 1993
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DWI arrest. Enclosure 1 to Notification Letter, ¶ II.C.

Dr. XXXXX found that "[the individual]'s history and data from her personnel security file do not indicate
a problem with alcohol." Psychiatric Evaluation at 2. In my view, the hearing in this case resolved the
apparent inconsistencies which also led him to question whether the individual "may be denying a
[drinking] problem that may exist." Id. As noted above, the individual concedes that she may have
inaccurately related to Dr. XXXXX the number of drinks she had, and the time when they were consumed,
prior to the 1985 incident. Nevertheless, I found no evidence whatsoever of any attempt on the individual's
part to deceive Dr. XXXXX. With respect to the 1993 DWI arrest, Dr. XXXXX did not consider the fact
that a Long Island Iced Tea contained 3 shots of liquor, which would explain why the individual had
alcohol-tinged breath when she was arrested. Hearing Tr. at 82. Moreover, the hearing presented extensive
evidence of the individual's medical problems, especially her history of experiencing dizziness when rising
to her feet from a sitting position. Id. at 122-125. This would explain why the individual thought she was
unsteady on her feet when she was arrested.

Conclusion

At the close of the hearing, the DOE Counsel characterized this case as a difficult one, that presented a
number of discrepancies which the DOE/XXXXX had been unable to resolve internally. Hearing Tr. at
177-178. The testimony of the witnesses was overwhelmingly favorable to the individual, and it resolved
any security concerns about her honesty, reliability and trustworthiness. The record shows that the
individual does not have an alcohol problem. The individual had no motive to disagree with information in
the police report, which she had seen during her DWI case, well before undergoing the two PSIs and the
psychiatric evaluation. In fact, the case would never have reached this stage if she had simply agreed with
the police report. Hearing Tr. at 23. I conclude that the individual was giving her best recollection of the
events. Moreover, I find the substance of her recollection to be accurate, and accord no significance to the
slight differences with the police report.

My conclusion that the individual has been honest is buttressed by the fact that most of the examples cited
to support the charges in the Notification Letter were explained by the additional evidence that came out at
the hearing. The remaining discrepancies, such as the number of drinks the individual consumed, and the
number of field sobriety tests she was asked to perform, are not significant, since they can be attributed to
normal differences in the observations and understandings of different people. Moreover, these specific
discrepancies are irrelevant since the individual was convicted of DWI. She had been drinking on the night
of September 13, 1993, and she may have been impaired. But we will never know her blood alcohol level
since the individual was not offered an alternative to the breathalyzer. The hearing amply demonstrated
that the individual had valid reasons for believing that her medical condition was the cause of her unsteady
gait, dizziness and inability to perform the breathalyzer.

Finally, while the individual was late in reporting the 1993 DWI arrest to the DOE, there were mitigating
circumstances, including her serious health problems and resignation from her job, that explain the delay.
After she returned to work, as soon as she remembered her reporting obligation, she came forward
immediately and volunteered the information to DOE/XXXXX herself. The individual may have been
negligent, but there is no evidence that she deliberately attempted to conceal the facts from DOE/XXXXX.
She has shown contrition for her actions, and I believe there is no likelihood of a recurrence.

As explained in this Opinion, I find that restoring the individual's access authorization would not endanger
the common defense and security and would be clearly consistent with the national interest. Accordingly, I
recommend that the individual's "Q" access authorization be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
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elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals
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Case No. VSO-0038, 25 DOE ¶ 82,769 (H.O.
MacPherson Oct. 2, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:June 5, 1995

Case Number:VSO-0038

This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the respondent") to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>
The respondent's access authorization was suspended at the direction of the Manager of the Department of
Energy's XXXXX Operations Office (DOE/XXXXX) under the provisions of Part 710. As discussed
below, after carefully considering the evidence in light of the relevant regulations, it is my opinion that the
respondent's access authorization should not be restored.

I. Background

The respondent XXXXX works for the XXXXXXXXXXXXXXXXXXXX, a contractor that provides
services to the XXXXXXXXXXXXXXXXXXXXXXXXXXXXX. This administrative review proceeding
was commenced by the issuance on May 1, 1995, of a Notification Letter to the respondent.<2> In that
letter, the respondent was informed that information in the possession of the DOE/XXXXX created a
substantial doubt concerning his continued eligibility for an access authorization. See 10 C.F.R. § 710.21.
On May 16, 1995, the respondent responded to the DOE/XXXXX's allegations and requested a hearing to
resolve the issue of his eligibility for access authorization. The respondent's request for a hearing was
forwarded by DOE/XXXXX to the Office of Hearings and Appeals on June 5, 1995. The hearing was held
before the undersigned Hearing Officer on XXXXXXXXXXXXXXX.

The Notification Letter alleged two areas of derogatory information: alcohol dependence and
untrustworthiness. 10 C.F.R. § 710.8(j), (l).<3> The allegation of alcohol dependence is

based upon a number of arrests for Driving While Intoxicated (DWI) and the report of Dr. XXXXX, a
board certified psychiatrist who evaluated the respondent's problems with alcohol at the request of DOE.
The allegation of untrustworthiness is based on a July 1992 Personnel Security Interview (PSI) where the
respondent acknowledged that he had abused alcohol and indicated that he was going to try not to drink
anymore. The Notification Letter alleges that the respondent violated a verbal commitment to DOE when
he resumed drinking.

file:///persecc.htm#vso0038
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At the hearing, DOE presented the testimony of (1) the respondent, (2) Dr. XXXXX, (3) a deputy group
leader at the XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX who testified that the respondent has
access to classified information, Transcript of Hearing 74 (August 22, 1995) (hereinafter cited as "Tr."),
and (4) XXXXXXXXXXXXXXXXXXXXXXXXXXX, a personnel security specialist at DOE/XXXXX
who testified concerning the respondent's alleged verbal commitment to DOE to abstain from alcohol. The
respondent presented the testimony of (1) his supervisor, (2) his brother and former co-worker, and (3) Dr.
XXXXX, a psychologist who evaluated the respondent's use of alcohol.<4>

II. The Relevant Evidence

A. The Respondent's Use of Alcohol

Most of the relevant facts concerning this issue are uncontested. The respondent is a XXXXX-year old
XXXXXXXXXX who attends the University of New Mexico part time. He began drinking at age
nineteen. Tr. at 14-16, 23. During the two or three years immediately prior to suspension of his security
clearance, the respondent tended to be a "binge" drinker of beer on the weekends. Typically, he would
consume a six-pack of beer about every two weeks, on a single weekend day. Two or three times a year
the respondent would drink up to two six-packs at a single sitting. The respondent would seldom drink
during the work week, although occasionally he might have a single drink. There were periods during
which the respondent would not drink for a period of time. For example, he abstained from alcohol
consistently between the first of the year through the end of Lent. Tr. at 24-25. In addition, the respondent
attempted to stop drinking in 1993, but this attempt was not successful. The respondent concedes that he is
an alcoholic. Tr. at 20.

The respondent's consumption of alcohol over the last few years is more moderate than it was in prior
years. In prior years, his drinking often led to intoxication, and he had experienced blackouts. The
respondent has had at least six arrests for DWI, the most recent in 1989.<5> Tr. at 18. See Exhibits 3, 4, 5
and 6.

The respondent ceased drinking in December of 1994, and had not resumed drinking as of the date of the
hearing. Tr. at 19-20. He stated that the action of suspending his security clearance motivated him to stop
drinking alcohol. Tr. at 20. The respondent retained a psychologist, Dr. XXXXX, to evaluate his alcohol
problem, and during the month before the hearing, the respondent saw an alcohol counselor four times and
attended four Alcoholics Anonymous (AA) meetings. Tr. at 20-22. The respondent has not entered any
formal alcohol treatment program or group therapy. Tr. at 27. The respondent indicated at the hearing that
he did not know where to go to find help that he can afford for his alcohol problem, and he was unaware
of employee assistance programs that might be available to him. Tr. at 28.

Dr. XXXXX found no evidence that alcohol caused any significant problems, other than the DWIs, in the
respondent's work or personal life. The respondent's supervisor (since January 1995) and his brother (who
was also a coworker) testified that the respondent has never been observed under the influence of alcohol
while at work. Tr. at 98-102; 104-105.<6> To the contrary, his supervisor testified that he is reliable, gets
his work done, and has good judgment. He testified that the respondent arrived at work on time and did
not have any unusual absences. The supervisor indicated that he would trust the respondent with
confidential information. Tr. at 101-102. The respondent's brother testified that the respondent does not
have any financial problems and that he gets along well with others. Tr. at 104-105. Moreover, the
respondent's brother stated that he does not discuss any confidential information that pertains to his job.
Tr. at 105.

Two mental health professionals who evaluated the respondent's problems with alcohol testified at the
hearing. Dr. XXXXX, a psychiatrist, was called by the DOE. Dr. XXXXX, a psychologist, was called by
the respondent. There was no significant difference in their testimony. Both Dr. XXXXX and Dr. XXXXX
concluded that the respondent was alcohol dependent, a fact that the respondent concedes, and they both
indicated that he was not yet rehabilitated.
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Dr. XXXXX examined the respondent on two separate occasions and witnessed the respondent's testimony
at the hearing. He conducted his most recent examination of the respondent on December 16, 1994. On
December 31, 1994, he issued a report in which he noted that the respondent was drinking, but in a
controlled fashion. Exhibit 21.<7> He concluded that the respondent 1) met the criteria under the
American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (4th ed.) (DSM-
IV) for alcohol dependence; and 2) has been a user of alcohol habitually to excess, but is not currently
using alcohol to excess. Dr. XXXXX indicated that the respondent is an alcoholic who was then drinking
in a controlled fashion.<8> He stated that it is simply a matter of time before the respondent again uses
alcohol habitually to excess. Dr. XXXXX further indicated that there was no adequate evidence of
rehabilitation or reformation. See Exhibit 21; Tr. at 41-42.

Dr. XXXXX stated that in order to be considered rehabilitated, the respondent should satisfactorily
complete a 50 hour formal program with the following four elements: (1) individual counseling, (2) group
therapy with other substance abusers, (3) education, and (4) family involvement. Exhibit 21, at 13. Dr.
XXXXX indicated that there should be abstinence during the period of treatment and for one year after the
completion of the treatment program. Dr. XXXXX concluded that this one year period should commence
after the treatment program is finished because there are fewer relapses while people are in treatment. Dr.
XXXXX testified that the respondent's abstinence since December 1994, seeing an alcohol counselor four
times and attending four AA meetings during the month prior to the hearing do not constitute sufficient
evidence of rehabilitation. Dr. XXXXX opined that, in the absence of a formal treatment program
containing the elements outlined in his report, the odds are very strong that the respondent would relapse.
Tr. at 19-22, 42-45 & 62.

During the summer of 1995, the respondent asked Dr. XXXXX for a second opinion concerning his
alcohol problem. Dr. XXXXX generally concurred with Dr. XXXXX's opinion concerning the
respondent's dependence on alcohol. Dr. XXXXX indicated that the respondent was not currently
rehabilitated. She also agreed that the respondent needs to remain abstinent and needed psychological
counseling for his dependence. Dr. XXXXX agreed that he should be in an alcohol treatment program that
uses group therapy. Tr. at 126-127. She was unwilling to specify an amount of time that it would take for
the respondent to demonstrate rehabilitation. She indicated that it would require between six and twelve
months, but it would have to be determined by the respondent's therapist. Tr. at 121.

B. The Respondent's Alleged Violation of a Commitment to Abstain from Alcohol

The DOE alleges that the respondent is untrustworthy because he violated a commitment in 1992 to refrain
from using alcohol. There is no dispute as to the statements that the respondent made. In the July 1992
PSI, the respondent stated on five occasions either that he intended to abstain from alcohol or that he
would "try" to give up alcohol. Exhibit 4, at 15, 22, 23, 27, 28. The DOE and the respondent differ in their
interpretation of these statements.

XXXXXXXXXXXXXXXXXXXXXXXXXXX, a Personnel Security Specialist at DOE/XXXXX,
testified that she had recommended that the respondent's clearance be continued in 1992. She further
testified that she had based her recommendation upon the respondent's assurance that he would remain
abstinent from alcohol. Tr. at 80. The respondent, however, contends that he did not violate any
commitment. He maintains that he only stated that he would try to abstain from alcohol, and he did in fact
try to abstain, but was not successful. Furthermore, the respondent states that he was never informed that
DOE considered his statements a commitment or that his clearance was continued in 1992 based upon his
stated intention to try to give up consuming alcohol. Exhibit 2, at 1.

III. Analysis

DOE regulations provide that my opinion is to be based on a comprehensive, common-sense judgment,
after considering all relevant information, as to whether continuing the respondent's access authorization
would endanger the common defense and security and whether it would be clearly consistent with the
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national interest. 10 C.F.R. § 710.7(a).<9> As detailed below, it is my opinion that the respondent's access
authorization should not be restored.

In the instant case, both mental health professionals agree that the respondent is currently alcohol
dependent. Dr. XXXXX has also concluded that the respondent has been a user of alcohol habitually to
excess. Indeed, the respondent has himself admitted that he is an alcoholic. Tr. at 20.

The evidence indicates that the respondent's alcohol consumption never impaired his ability to perform his
assigned duties or his handling of classified materials. However, I need not find that the respondent
actually failed to handle and safeguard classified material properly before recommending that his access
authorization be revoked or denied. On the contrary, I must consider that even alcohol abuse that occurs
after working hours presents an enhanced risk that classified material could be mishandled. See Cole v.
Young, 351 U.S. 536, 550 n.13 (1956). It cannot be disputed that the respondent's problem with alcohol is
serious. Dr. XXXXX specifically concluded that the respondent's judgment is impaired during the times
that he is intoxicated.

The principal issue in this case is whether the respondent is rehabilitated or reformed to a sufficient extent
that restoration of his access authorization would be warranted under 10 C.F.R. § 710.7(a). It is
uncontested that the respondent stopped drinking in December 1994. He has therefore refrained from
drinking for a longer period than was usual under his drinking pattern (to refrain from drinking between
the first of the year and the end of Lent). He has also attended four AA meetings and consulted with a
counselor four times during the month before the hearing. Based upon the respondent's testimony, I am
convinced that he is serious about remaining sober. Nonetheless, both mental health experts testified that
the respondent has not been reformed or rehabilitated. The respondent's attempt to solve his alcohol
problem on his own is not sufficient to demonstrate reformation. Dr. XXXXX opined that in the absence
of a formal treatment program, the odds are very strong that the respondent would relapse. Dr. XXXXX
stated that in order to be rehabilitated, the respondent should satisfactorily complete a formal substance
abuse program and that there should be abstinence during the period of treatment and for one year after
the completion of the treatment program. Dr. XXXXX also indicated that in the absence of a treatment
program, the respondent must be abstinent for three years as adequate evidence of reformation. See
Exhibit 21; Tr. at 42-45.

I accept Dr. XXXXX's conclusions in this regard. I cannot ignore the evidence that relapse can be
expected for someone in the respondent's situation. Such a relapse result in impaired judgment and
reliability. Such impairments can lead to unintentional or negligent compromises of classified material.
While there still exists a high risk of relapse, I believe the respondent presents an unacceptable risk if
granted access to classified material. See Personnel Security Hearing, VSO-0018, 25 DOE ¶ 82,758 (1995)
(request for review pending); Personnel Security Hearing, VSO-0016, 25 DOE ¶ 82,757 (1995).

In view of the foregoing considerations, I find that the weight of the evidence indicates that the respondent
is alcohol dependent and has not achieved rehabilitation from his dependence. Therefore, I find that the
respondent's rehabilitation efforts to date are not yet sufficient to mitigate the security concern raised by
his alcohol use.

With respect to whether the respondent is unreliable because he allegedly violated a promise to abstain
from alcohol, I find that the DOE has not established that the respondent's statements constituted a verbal
commitment. The Notification Letter, as amended, alleges that the commitment was "to try not to drink
anymore." Based upon the evidence before me, I am convinced that the respondent did make an honest
attempt in 1992 to stop drinking. In view of Dr. XXXXX's testimony that it is very unlikely that the
respondent will be able to maintain abstinence without the assistance of a formal treatment program, it is
not surprising that the respondent's 1992 attempt was unsuccessful. Moreover, although I recognize the
security concern associated with an individual's failure to be honest or to follow through with
commitments, I am unconvinced, based on the record before me in this case, that the respondent believed
that he was making a verbal commitment to the DOE. A commitment exists only if the individual involved
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understands that he is making a commitment. There is no evidence that the DOE impressed upon the
respondent that it was construing his statements as a commitment to never again use alcohol and was
continuing his clearance based upon that commitment. Without the existence of a clear commitment to
abstain from alcohol, I find that DOE has not established the allegation as advanced in the Notification
Letter with respect to 10 C.F.R. § 710.8(l).

IV. Conclusion

For the reasons set forth above, I conclude that with respect to the allegation under 10 C.F.R. § 710.8(j),
the respondent has been a user of alcohol habitually to excess and has been diagnosed by a board-certified
psychiatrist as suffering from alcohol dependence. I also find insufficient evidence of rehabilitation or
reformation. I do not find that DOE established the allegation with respect to 10 C.F.R. § 710.8(l).
However, based upon my finding that the respondent has not yet been rehabilitated or reformed from
alcohol dependence, I conclude that the respondent has failed to demonstrate that restoring his clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Accordingly, it is my opinion that the respondent's access authorization should not be restored. While I
cannot conclude, based upon the present record, that the respondent's access authorization should be
restored, the Office of Security Affairs might consider him for participation in the Employee Assistance
Program Referral Option (EAPRO).<10>

Bryan F. MacPherson

Hearing Officer

Office of Hearings and Appeals

<1>/ Part 710 governs the resolution of questions concerning the eligibility of individuals for access to
classified matter or special nuclear material. This access authorization is commonly referred to as a
security clearance.

<2>/ DOE regulations provide an opportunity for hearing and review in cases where an individual's

eligibility for access authorization cannot be favorably resolved by interview or other action. When the
Director, Office of Safeguards and Security, has authorized an administrative review proceeding, a
Notification Letter is sent to the respondent. This letter sets forth the information

which creates a substantial doubt regarding the eligibility of the respondent for access authorization, and
states that the respondent may file a request for a hearing in writing. 10 C.F.R. § 710.21(a), (b)(2), (b)(4).
On July 20, 1995, the Notification Letter was amended in a manner that was not prejudicial to the
respondent. References in this Opinion to the Notification Letter refer to the amended letter.

<3>/ Part 710 lists twelve broad categories of derogatory information which might create questions as

to an individual's eligibility for access authorization. 10 C.F.R. § 710.8(a)-(l). These categories constitute
the criteria which the DOE uses to review determinations regarding access authorization. Criteria (j) and
(l) are at issue in this case. Criterion (j) applies to an individual who has

[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.

Criterion (l) pertains to information evidencing that a person has:

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable or trustworthy . . . . Such conduct or circumstances include . . . violation of any
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commitment or promise upon which DOE previously relied to favorably resolve an issue of access
eligibility.

<4>/ The respondent referred to a "Case Evaluation Sheet, Interview Summary, Personnel Security

Assurance Program (PSAP)." Although this evaluation stated that "there is nothing in the subject's
background which could be used against him to act in any way contrary to the best interests of National
Security," this statement reflects only the opinion of the personnel security specialist and is not binding on
DOE. See Respondent's Exhibit 1, at 2. The Case Evaluation Sheet itself recommends that the respondent
undergo a psychiatric evaluation. It appears from

the record that after the psychiatric evaluation, the respondent was removed from the PSAP and
suspended.

The PSAP is described at 10 C.F.R. Part 710, Subpart B. See also Personnel Security Hearing, VSO-0012,
25 DOE ¶ 82,754 at 85,528 (1995).

<5>/ There is some dispute as to the total number of the respondent's DWI arrests. The respondent

admits to six arrests. Tr. at 25. The DOE alleged seven DWI arrests, but failed to substantiate that number.
I shall therefore assume that there were six arrests. However, even six arrests strongly indicate an alcohol
problem and the finding in this case does not depend upon whether there were six or seven DWI arrests.

<6>/ The respondent also submitted the affidavit of a co-worker who stated that the respondent was

not intoxicated at work and was an asset to the working group.

<7>/ The report of this examination was generally consistent with the report Dr. XXXXX issued with

respect to the earlier examination that he conducted on May 13, 1992. At the time of the earlier
examination, however, the respondent was attempting to stop drinking. See Exhibit 22.

<8>/ At the hearing Dr. XXXXX testified that the respondent's alcohol dependence was in the mild

to moderate range. Tr. at 57.

<9>/ The text of section 710.7(c) states that:

In resolving a question concerning an individual's eligibility for access authorization, all DOE officials
involved in the decision-making process shall consider: the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness
of participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.

<10>/ The EAPRO procedures were developed by the DOE office of Safeguards and Security in order

to provide some individuals with substance abuse problems the opportunity retain their security clearances
while completing their effort at rehabilitation. Generally, EAPRO is designed for cases that have not been
referred for administrative review under 10 C.F.R. Part 710. See Personnel Security Hearing, VSO-0018,
25 DOE ¶ 82,758 at 85,554 (1995); Personnel Security Hearing, VSO-0005, 24 DOE ¶ 82,753 at 85,527
(1995). Nevertheless, Dr. XXXXX found that the respondent met the criteria for participation in EAPRO
and that he would be a good candidate for the program, and Dr. XXXXX in describing an appropriate
course of treatment for the respondent included many elements of EAPRO. Exhibit 21, at 13-14, 15; Tr. at
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Case No. VSO-0039, 25 DOE ¶ 82,779 (H.O.
Breznay Nov. 22, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 7, 1995

Case Number: VSO-0039

This Opinion concerns the continued eligibility of Dr. XXXXX (hereinafter referred to as "the Individual")
to hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."<1>

I. BACKGROUND

Since 1990, the Individual, a XXXXXXXXX who holds a Ph.D., has been employed by the
XXXXXXXXXXXXXXXXXXXXXXXX, the Department of Energy (DOE) contractor that operates the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX in
XXXXXXXXXXXXXXXXXXXX.<2> The Individual also has held a "Q" clearance enabling him to
perform his work for the XXXXXXXXXX.

From the beginning of his term at XXXX, the Individual's duties required him to spend a substantial
amount of his time in the Washington, D.C. area. In late 1990, a member of the XXXX travel staff noted
certain discrepancies in travel reimbursement documents that the Individual had been

submitting to the XXXXXXXXXX. After preliminary investigation, she suspected that the Individual
might be defrauding the government in his claims for his travel expenses. She accordingly alerted the
XXXXX Operations Office Personnel Security Division at XXXX. The Personnel Security Division
referred the matter to the local branch of the DOE Office of Inspector General (IG).

The IG investigator interviewed the Individual, an official of the company which leased an apartment to
the Individual, and personnel at the XXXX. Based on those contacts, he suspected that the Individual had
been defrauding the government. He prepared an IG Report which was eventually forwarded to the
XXXXX Operations Office's Office of Chief Counsel and the DOE Office of General Counsel. After
considering the matter, the DOE attorneys began an action under the Program Fraud Civil Remedies Act
of 1986, 31 U.S.C. §§ 3801-12 (PFCRA), as implemented by the DOE at 10 C.F.R. Part 1013. The
PFCRA provides for an administrative civil collection action against those alleged to have defrauded
government programs where the amount in controversy makes it impracticable to bring a case in district
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court. H.R. Conf. Rep. No. 1012, 99th Cong., 2d Sess., 257-60 (1986), reprinted in 1986 U.S.C.C.A.N.
3607, 3868, 3902-05. The DOE and the Individual eventually entered into a settlement before a hearing
was held either in this case or on the PFCRA claim. Pursuant to its terms, the Individual paid DOE the full
amount that the DOE alleged that it had been overbilled. In the settlement agreement, the Individual
admitted no wrong-doing and the DOE stated that there had been no fraudulent intent.

In addition to the PFCRA claim, the Director of the Personnel Security Division of the XXXXX
Operations Office determined that information uncovered during the investigation was substantially
derogatory and created questions regarding the Individual's eligibility for access authorization.
Accordingly, the XXXXX Operations Office's Acting Manager suspended the Individual's level "Q" access
authorization and obtained authority from the Director of the Office of Safeguards and Security to initiate
an administrative review proceeding.

The administrative review proceeding was commenced by the issuance of a November 8, 1994 letter
which notified the Individual that the information possessed by the DOE created a substantial doubt
concerning his continued eligibility for a "Q" access authorization. The enumeration of derogatory
information was subsequently amended, and I will hereinafter refer to this amended letter as the
Notification Letter.

On November 22, 1994, the Individual's attorney filed a request for a hearing with the XXXXX
Operations Office Manager in order to resolve the substantial doubt regarding his continued eligibility for
access authorization. The Individual filed a general denial to the information that raised the doubt
concerning his access authorization. On June 7, 1995, the XXXXX Operations Office forwarded the
Individual's request for a hearing to the Director of the Office of Hearings and Appeals (OHA) of the
DOE.

On June 13, 1995, I elected to act as the Hearing Officer in this case. As Director of the Office of
Hearings and Appeals, I gave the parties an opportunity to comment on my serving as the Hearing Officer.
Both DOE Counsel and the attorney for the Individual consented to my acting as the Hearing Officer in
this case.<3> In accordance with the regulations at 10 C.F.R. § 710.25(e) and (g), and after consulting
with both parties, I originally scheduled a hearing on this matter for August 31, 1995. However, the
attorney for the Individual sought a postponement due to a scheduling conflict and to allow more
preparation time. The hearing was rescheduled for XXXXXXXXXXXXXXXXXX, and was convened as
scheduled at the XXXXXXXXXXXXXXXXZXXXXXXXXXXXXXXXXXXXXXX on that date.

At theXXXXXXXXXXXXXXXXXX hearing, at which the Individual was represented by his attorney,
seven witnesses testified, four for the DOE and three for the Individual. For the DOE I heard evidence
from : (1) XXXXXXXXXXX, a Personnel Security Specialist <4>; (2) XXXXXXXXXXXXXXXXX, a
representative of the Charles E. Smith Companies, the firm which managed XXXXX where the Individual
rented an apartment in 1990 and 1991; (3) XXXXXXXXXXXXXXXX, an accounting analyst in the
XXXX travel division; and (4) XXXXXXXXXXXXXXXX, the investigator substantially responsible for
the IG Report. For the Individual, I took testimony from: XXXXX, the Individual's secretary at the time of
the alleged fraud; (2) Dr. XXXXX, the Individual's supervisor at the time of the alleged fraud; and (3) the
Individual. The record also consists of eleven exhibits submitted by the DOE and seventeen exhibits
submitted by the Individual.<5>

II. STATEMENT OF DEROGATORY INFORMATION

In the Notification Letter issued to the Individual the XXXXX Operations Office found that the Individual
was

Engaged in ... unusual conduct or is subject to ... circumstances which tend to show that the individual is
not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject
to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interest of the national security....
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10 C.F.R. § 710.8(l). The integrity concerns protected by Criterion L are vital to the proper maintenance of
security. As we recently said, "the DOE security program is based on trust, and if a clearance holder
engages in conduct that shows that she is not honest, reliable or trustworthy, that trust is violated."
Personnel Security Hearing, VSO-0037, 25 DOE ¶ 85,7__ at 85,6__, slip op. at 8 (Nov. 20, 1995).

According to the Notification Letter, the XXXXX Operations Office based its Criterion L finding upon the
following:

(A) That the IG investigation revealed that the Individual had submitted sixteen false travel vouchers
during the period of January 1990 to May 1991 which resulted in the Individual receiving $5,604.07 in
excess reimbursement for his lodging expenses.

(B) That the IG investigation revealed that the Individual had submitted six invalid, forged, or altered
lodging expense receipts.

Exh. A at 3. At the hearing, the DOE Counsel from the XXXXX Operations Office stated that he was
unable to produce the allegedly forged or altered receipts. During the hearing, I informed the parties that,
in the absence of the original copies of the allegedly forged or altered receipts, I could not find that the
Individual had forged or altered these receipts, and that I would not take any further testimony on those
allegations. Accordingly, I stated I would not render an opinion unfavorable to the Individual on those
particular matters.

III. FINDINGS OF FACT

Based upon my consideration of all the evidence in the record in this proceeding, including oral testimony
taken at the September 21, 1995 Personnel Security Hearing (hereinafter Tr.), and all of the documents
submitted as evidence to me by the parties, I make the following findings of fact.

The Individual came to work at the XXXXX Division of
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX on January XXXXX, 1990. Tr. at
276.<6> He frequently spent time in the Washington, D.C. area as the XXXXXXXXXX representative on
certain space and defense working and technical groups.<7> After consulting with his new supervisor, Dr.
XXXXX, the Individual decided to keep an apartment at XXXXX, a 162 unit high-rise apartment building
in the Crystal City section of Arlington, Virginia, which he had rented earlier in conjunction with his
previous employment. Tr. at 77, 302- 03. The apartment was to serve as the Individual's lodgings while on
official XXX business and to serve as his base of operations while in the Washington, D.C. area. It was
only used on official travel. Tr. at 278. The Individual fully discussed this matter with his supervisor and
received Dr. XXXXX's approval to be reimbursed up to his full rental payment because the apartment was
only used for official travel. Tr. at 224, 247-48, 249, 278, 298, 309, 318.

Dr. XXXXX testified that he agreed to this arrangement because he thought it mutually beneficial both to
the XXX and to the Individual. Tr. at 238. In particular, Dr. XXXXX stated that it was of great benefit to
the XXX to have one central place where XXX officials knew that the Individual could be reached directly
by telephone or by fax at all hours of the day on short notice, and where packages could be delivered
safely. Tr. at 237, 238. A hotel room would not provide these advantages and would be more expensive
than an apartment. Tr. at 238, 283. In addition, the apartment was used to store materials such as visual
aids and exhibits that were used in the XXX's Washington, D.C. work. Tr. at 314. Dr. XXXXX states that
he considered his approval of the Individual's use of the apartment and full reimbursement of rent to be a
reasonable exercise of his supervisory discretion to benefit both the XXX and one of its employees. Tr. at
262.

In approving the apartment arrangement, Dr. XXXXX testified that he laid down four guidelines that the
Individual had to follow: (1) that because of the political sensitivity of their work, the arrangement must
be beyond reproach; (2) that the Individual could receive reimbursement up to the full cost of renting the
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apartment, but could not make any profit from the arrangement; (3) that the Individual not claim more than
the maximum allowable per day rate for lodging <8> ; and (4) that the Individual claim and voucher his
expenses in a manner acceptable to the XXXX travel office. Tr. at 238-40, 252. It is this last caveat that
lies at the crux of this case.

The Individual testified that he consulted with his secretary at XXXX, XXXXX, as to the proper procedure
to use for his travel and lodging reimbursement. The Individual first asked about "unreceipted
lodging."<9> Tr. at 281. Ms. XXXXX informed the Individual in 1990 that the travel regulations had
recently been changed and that a separate claim had to be made both for food and for lodging.<10> Id. In
addition, he was informed that a receipt was required for the lodging. Id. The Individual then inquired of
Ms. XXXXX whether he could simply turn in a monthly receipt and travel voucher after payment of his
rent. He was told that receipts and vouchers had to be submitted after each trip. Tr. at 222, 311. Finally,
Ms. XXXXX informed the Individual of the maximum amount he could claim per day for lodging in the
Washington, D.C. area. Tr. at 226.

The Individual started travel for XXXX almost immediately. His first trip was from January 8, 1990
through January 13, 1990. When he returned, he submitted a travel voucher for his expenses. Exh. F1 at 1.
On the voucher, he claimed lodging costs of $375.00. Id. He also received Meals and Incidental Expenses
(M&IE) reimbursement for 5.5 days at $34.00 per day. Id. He calculated his lodging amount by some
rough division. He took his monthly rent for the apartment of $1,135.00<11> and divided that by thirty.
Tr. at 281. From this he came up with a daily rental payment of about $40.00. <12> Id. To this he added
his permissible M&IE of $34.00. Id. He then rounded this sum off to $75.00. Id.

In support of his voucher, the Individual submitted an invoice from the Charles E. Smith Cos., the
landlord for the XXXXX apartments. Exh. F1 at 4. At the hearing, the Individual stated that when he
learned he needed to voucher each Individual trip, he explained his problem to Amy Berube who was then
working in the management office at XXXXX. Tr. at 284-85. According to the Individual, Ms. XXXXXX
stated that many tenants had similar reimbursement problems and that she would be glad to help him. Id.
She offered to give the Individual invoices which he could prepare and she would sign. Tr. at 285.
However, because the Individual did not have access to a typewriter, he would write the information in
longhand and Ms. XXXXXX would type the Smith Cos. invoice and place it in his mail box. Id. The
Individual used this invoice in support of his travel voucher for the January trip.

When the travel voucher for this first trip was prepared, the Individual noticed that the voucher showed
both the $75.00 per day figure listed on the Smith Cos. invoice and the $34.00 M&IE per diem. Tr. at 281.
Since the Individual had already included the $34.00 per diem for M&IE into his $75.00 figure, he
questioned Ms. XXXXX about this. He states that she told him at that time that lodging and M&IE could
not be combined to arrive at the $75.00 amount. Id. Rather, the two charges had to be listed and
reimbursed separately. Id.

After being told that he had incorrectly determined his costs, the Individual recalculated his lodging costs.
In figuring his new lodging costs, he used Dr. XXXXX?s guidance that he could recover his total
apartment costs so long as he did not make money and did not exceed the G.S.A. per-day maximum.
Thus, he took his apartment/furniture rent, added in a sum for the additional fees listed in footnote 11, and
came to an average $1,200.00 cost per month for the apartment. Tr. at 281, 289, 290. He divided this
figure by fifteen ($1,200 ÷ 15 = $80) . He chose fifteen because he expected to spend about half his time
each month in residence at XXXXX. Tr. at 282. He then rounded his per day lodging costs down to
$75.00. He said he considered this reasonable because it was cheaper than a hotel, was well below the
G.S.A. maximum, and would approximate his actual total lodging costs. Tr. at 282, 284.

The Individual used this system and Charles E. Smith Cos. invoices typed by the XXXXX management
office for his Washington, D.C. travel until the fall of 1990. At that point, the Charles E. Smith Cos.
property manager at XXXXX, XXXXXXXXXXXXXXXX, was reviewing tenant records. Tr. at 96. <13>
Having prepared some of the invoices for the Individual in the previous months, she was familiar with the
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amount the Individual had been claiming on the invoices. On reviewing the figures, she found that the
$75.00 figure that had been used on the invoices did not accurately reflect the actual per calendar day cost
of the Individual's apartment. Tr. at 80.<14> Ms. XXXXX testified that she told the Individual that she
would no longer provide him with invoices that reflected daily leasehold costs, but only his rental amount.
Tr. at 79, 80, 83.<15> The Individual testified that he found this acceptable because after that time he
would be in Washington on virtually a full time basis. Tr. at 295. The record supports this testimony and
the Individual's claimed per-day lodging costs dropped accordingly. See Exh. F13 at 7; Exh. F14 at 7; Exh.
F15 at 6; Exh. F16 at 4. Ms. XXXXX testified that she did not give the Individual any more invoices after
the fall 1990 conversation, although she did not know if other Smith Cos. employees did. Tr. at 86. Ms.
XXXXX's signature, however, apparently appears on two of the invoices issued after the fall 1990
conversation. Exh. F15 at 6; Exh. F16 at 4.

It was also in the fall of 1990 that the Individual provided a different type of documentation for his
lodging expenses. For his lodging for his stays at XXXXX for September 18, 1990 to October 20, 1990
and for October 24 through November 22, 1990, the Individual submitted typed, generic receipts. The first
of these, Exh. F12 at 5, listed per day lodging costs of $75.00. It is signed by XXXXXXXXXX who is
identified on the receipt as the Evening Manager. The second receipt, Exh. F13 at 7, apparently reflecting
the Individual's conversation with Ms. XXXXX, lists per day lodging costs of $45.76 and is signed by
XXXXXXXXXXXXXX who is identified on the receipt as the Night Manager.

How the Individual obtained these receipts was the subject of considerable attention at the hearing.
Counsel for the DOE contended that the receipts may be invalid. The Individual testified that he obtained
these receipts on nights or weekends when the management office was not open. Tr. at 293. He would see
a group of people sitting behind the front desk watching television. Tr. at 306. He recognized at least one
of the persons as a gentleman who did maintenance and other work around XXXXX. Tr. at 307-08. The
receipts came from a book under the front desk. Tr. at 293. The Individual would handwrite the
information to be placed on the receipt, id., and the typewritten receipt would either be slipped under his
door or placed in his mailbox. Tr. at 307.<16> The Individual testified that he asked Ms. XXXXX about
the propriety of submitting these generic receipts. According to the Individual, Ms. XXXXX told him that
he should submit the receipts. Tr. at 292. He was told that if the Travel Department had any problems with
the generic receipts, they would contact him, and this was the way travel problems were ordinarily
handled. Tr. at 243, 252, 255, 292, 298, 309-10.

In December 1990, the Individual again started submitting Charles E. Smith Cos. invoices in support of his
travel vouchers. See, e.g., Exh. F14 at 7. He continued submitting these Smith Cos. invoices until April of
1991 when the last of the three typed, generic receipts (and the last of the allegedly invalid receipts)
appears in the record. Exh. F17 at 5. The per day costs listed on these invoices ranged from a high of
$70.51 per day, Exh. F14 at 7, to a low of $42.53 per day. Exh. F 15 at 6. <17> Some of these were signed
by a Smith Cos. employee, XXXXXXXXXXX. Others were apparently signed by Ms. XXXXX. Some of
these invoices appeared to have had changes made to them regarding the time period and the per-day
charge. Exh. F14 at 7; Exh. F15 at 6; Exh. F16 at 4.

These invoice alterations caught the eye of XXXXXXXXXXXXXXX, a senior XXXX accounting clerk
who has done travel accounting for about eight and one-half years. Tr. at 118, 136. She also noted that the
invoices were not traditional hotel bills. Tr. at 121, 137. She called Ms. XXXXX about the apparent
alterations. Tr. at 136. It was at that time that she discovered XXXXX was an apartment building and the
monthly rate that the Individual had been paying did not, in her view, support the daily rate he had been
claiming. Id.

Ms. XXXX, in her testimony, explained that at the time there were two types of travel. Regular travel,
travel for thirty days or under, and extended travel which is a change of station. Tr. at 122-23. Under
regular travel, a person must make separate claims for M&IE and for lodging. Tr. at 123. The lodging
must be supported by some documentation. Tr. at 121. The claim only can be up to an established G.S.A.
maximum unless there is additional supporting paperwork authorized by the person responsible for the
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particular travel account being billed. Tr. at 121, 125-26. Ms. XXXX stated that the proper way to
compute lodging costs in a situation such as the Individual's was to take the total lodging cost and divide
by the number of days in the month. Tr. at 138-39, 151. That would produce a per-day lodging cost. That
per day lodging cost would then be multiplied by the number of days the traveller actually used the
lodging. Id. In her testimony, she noted that the Individual was not claiming lodging costs by this formula,
and, therefore, she felt that his method was not proper. Tr. at 151. She stated that the Individual probably
could have been reimbursed for the entire apartment amount, but that he had not done the proper
paperwork. Tr. at 148, 157-59, 163-64. Therefore, she felt her suspicions that the Individual was not
following the travel regulations were confirmed because of the incorrect manner of calculating and
claiming his apartment expenses.

The other item that alerted Ms. XXXXe to a potential problem was the nature of the Individual's lodgings.
Travelers, she stated, may only receive the lodging per diem if they stay in commercial lodgings which,
according to Ms. XXXX, means an establishment open to the public renting accommodations for an
evening or longer. Tr. at 144. XXXXX as a ordinary apartment complex does not fall under this
definition. Once again, Ms. XXXX believed the Individual to be acting in manner which violated the
XXXX travel regulations.

Ms. XXXX did not contact either the Individual or anyone in XXXXX Division with her suspicions. Tr. at
140, 156. Rather, she alerted her supervisor, Tr. at 140, and the matter was eventually brought to the
attention of Security Affairs which also referred the matter to the IG. After undertaking an investigation,
IG sent the matter to the XXXXX Operations Office's Office of Chief Counsel which referred the matter to
the DOE Office of General Counsel (OGC) in Washington, D.C. After consulting with the Justice
Department, OGC initiated the administrative proceeding under the PFCRA. That matter was settled after
the Individual had requested a hearing on the suspension of his access authorization. In the settlement, the
Individual agreed to pay $5,604.07, the amount the DOE alleged he had overcharged the government. Exh.
8 at 1. The settlement also recited that the "DOE has concluded that [the Individual] did not in any
instance act with fraudulent intent and that his conduct does not constitute a basis for concern about his
access authorization." Id. The settlement also provided that the DOE Counsel in charge of the case would
recommend restoration of the Individual's clearance. Id. The DOE Counsel who was active on the matter at
the time has written a letter to that effect and it has been made a part of the record in this proceeding. Exh.
12 at 1.

The scrutiny of the Individual's vouchering of the XXXXX apartment ended in the spring of 1991. At that
time a new travel policy creating a third way of paying for lodging was created. Tr. at 269-72, It allowed
XXXX to assume direct payment of apartment leases for persons like the Individual who spent extended
time on travel without an assignment change. Tr. at 258-61, 269-72. The Individual's new secretary
utilized this method of payment for the Individual's apartment at that time. Tr. at 300. This was at the time
(and apparently continues to be) a common method of lodging and payment for employees on extended
travel at other DOE facilities operated by the XXXXXXXXXXXXXXXXXXXXXXXX such as
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. Tr. at 256, 303.

IV. ANALYSIS

In this case, two categories of allegedly derogatory information led to the suspension of the Individual's
access authorization: (A) the alleged defrauding of the government in obtaining reimbursement of lodging
while the Individual was on travel in Washington, D.C. and (B) questionable documentation which may
have been "invalid, forged, or altered" for some of his lodging claims. Exh. A at 3. Many of the facts
surrounding these two categories are largely undisputed. There is no serious question, for example, about
the amount the Individual paid for his lodgings, what he asked for in reimbursement, or why he asked for
that amount. There is some question as to the validity of some of the supporting documentation that the
Individual submitted. In resolving these matters, I am governed by the Part 710 regulations which dictate
that in making the determination as to access authorization, the Hearing Officer must undertake a careful
review of all of the surrounding facts and circumstances and make a "common-sense judgment . . . after
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consideration of all the relevant information." 10 C.F.R. § 710.7(a). Thus, pursuant to the regulations, I
must consider all information "favorable or unfavorable" to the Individual and ultimately bearing on
"whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). I will do this with respect to
each of the categories of derogatory information.

A. THE ALLEGED FRAUD

The fundamental question in this portion of the case is whether the Individual defrauded the government.
We have previously held that fraud constitutes derogatory information that may warrant removal of a
person's access authorization under 10 C.F.R. § 710.8(l) as negatively reflecting on a person's honesty,
trustworthiness, and susceptibility to coercion. See Personnel Security Hearing, VSO-0001, 24 DOE ¶
82,751 (1994). However, if there was no fraud by the Individual in this case, then these charges ought not
be a bar to restoration of the Individual's access authorization. As XXXXXXXXXXX, the DOE Personnel
Security Specialist, informed us at the hearing, if the Individual was acting in good faith and simply
claimed an incorrect amount because of a misunderstanding, or if he was given incorrect information, there
would be no security concern. Tr. at 63-65.

After considering all of the evidence, I believe that the Individual's reimbursement vouchers were
submitted in good faith without intent to wrongfully overcharge the government. In reaching this
conclusion, I express no opinion on whether or not the Individual complied to the letter with the XXXX
travel regulations in effect for travel expenses in 1990 and 1991. I simply find that the Individual made a
good faith attempt in his vouchering within the limits of his knowledge, the state of the travel regulations,
the guidance provided by his supervisor, and the information provided by his secretary.

The XXXX regulations stated that a traveler could be reimbursed for his actual lodging costs up to the
G.S.A. per-day maximum. Tr. at 124, 129. Much of the dispute over the Individual's reimbursement claim
centers on this seemingly simple concept. In the Individual's view, his total lodging costs were his total
rental payments because he kept and used the XXXXX apartment solely for official business. Tr. at 278,
284, 312, 316. Because he was unable to voucher monthly or, at the time, have XXXX pay the apartment
rent directly, he prorated his total monthly rent over, and submitted vouchers based on, the number of days
he used the apartment.<18> Tr. at 278-82. This approximately reimbursed him for his total, actual cost of
the apartment. This method may have been incorrect. According to Ms. XXXX, the XXXX travel
accountant who testified, what the Individual should have done was divided his rental payments by the
amount of days in the month to arrive at a per-day cost. Tr. at 138, 151. That per-day cost should have
been multiplied by the amount of days that the apartment was actually used by the Individual. Id. That is to
say, in her view, the Individual could only claim the per-day cost of his apartment rental for the days he in
fact was on official travel. According to Ms. XXXX, he could not claim the full cost of the apartment used
only for official travel if he did not use the apartment full time for official business.

This is a somewhat subtle distinction, but essentially the one upon which the fraud claim rests. In finding
that the Individual was making a good faith effort to comply with the vouchering requirements, I give
substantial weight to the fact that there is universal agreement that when the Individual came to XXXX
and started his travel, the XXXX travel regulations had recently undergone a significant change which had
caused substantial confusion. Tr. at 128, 129, 240, 258, 281. A good part of that confusion revolved around
the very issue in this case, the correct manner of reimbursement for lodging. Tr. at 129, 247-48. Further,
the travel regulations themselves provide no guidance as to what constitutes "actual cost." Tr. at 162-63.
In addition, the Individual had disclosed to his supervisor his intent to seek full reimbursement for his
rental costs and his supervisor had specifically approved such an arrangement. Tr. at 224, 243, 247-48,
262, 268, 278, 298, 309, 318. It would be most unusual for a person to disclose and receive supervisory
approval prior to deliberately defrauding the government.

In addition, given the Individual's understanding, and after examining the record, I do not believe they
point to a conclusion of bad faith. As I have already noted, the Individual believed he could receive
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reimbursement for his total rental costs because he used the apartment only for official travel. This was not
an inherently unreasonable assumption, and Ms. XXXX testified that he probably could have vouchered
for the entire apartment rental had he known how to do the proper paperwork. Tr. at 163-64. At the time
he started vouchering, his base rental costs were $1,135.00 per month, or approximately $37.83 per day for
a typical thirty-day month. Exh. 15 at 2. The Individual initially anticipated being in Washington about
half of every month. Tr. at 282. Thus, to recover his total rental cost he would need to multiply $37.83 by
two. This yields a product of approximately $75.67. This is almost exactly the amount he claimed on his
first few months of vouchers. In addition, the $75.00 per day figure is well below the $93.00 maximum he
could have claimed for lodging had he been intent on maximizing any fraudulent scheme. Later, when his
per-day lodging cost claims dropped on his travel vouchers, they still continued to reflect his actual total
costs. For example, the Individual stayed in Washington for nineteen nights in December 1990 before
returning to California for Christmas. For this period, he vouchered his costs at $70.51 per day. Exh. 14 at
7. His base rent at this time was $1,270.00 per month. Exh. 15 at 13. In addition, at this time he was
paying about $70.00 per month in cleaning services. See Exh. 17 at 4-6. Thus, under the Individual's belief
of what constituted total cost, he added the cleaning cost to the base rent to arrive at a payment of
$1,340.00. Dividing this figure, his view of total cost, by nineteen, the number of days he used the
apartment, gives a daily figure of approximately $70.53. This is the figure, almost to the penny, which the
Individual claimed in his lodging voucher. This pattern repeats itself throughout the record.

As regards the confusion over commercial lodging, I once again do not need to resolve the dispute over
the proper meaning of the XXXX travel regulations. Rather, taking the evidence as a whole, and placing a
common sense interpretation on them, I do not believe that the Individual's actions add up to fraud. Ms.
XXXX testified that in order to voucher as the Individual did, he needed to stay in commercial lodging.
Tr. at 121, 122. Commercial lodgings, she explained, meant a place to which anyone could come and rent
space for one evening or more. Tr. at 122, 144. XXXXX, where the minimum leasehold is three months,
Tr. at 95, clearly does not meet this definition. However, the Individual could easily have reached a
contrary conclusion without an intent to wrongly overcharge the government or violate the XXXX travel
regulations. XXXXX, in fact, does have some characteristics of an establishment that caters to business
travelers. For example, the Individual first learned of XXXXX from professional colleagues at
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX who used the apartments there as a base of
operations when on extended travel to Washington. Tr. at 303. In addition, he knew from his conversations
with Charles E. Smith Cos. employee XXXXXXXXXX that many corporate clients kept apartments at
XXXXX for business travel. Tr. at 284-85. Thus, to the Individual, unfamiliar with the newly changed
travel regulations, XXXXX could appear to be a commercial lodging establishment. Although he may
have been mistaken, I do not believe the assumption to be so unreasonable as to call into question the
Individual's judgment or reliability for retaining his access authorization.

As I have stated several times during this discussion, I make no findings as to whether the Individual
complied with the XXXX travel regulations or overcharged the government in his travel reimbursement
vouchering. However, I find that the Individual did not intentionally seek to unjustly enrich himself at the
expense of the government. Rather, the evidence demonstrates that the Individual's actions were mistakes
or misunderstandings of the application of the travel regulations. This is precisely the type of activity that
the DOE Personnel Security Specialist specifically testified is not a security concern. Tr. at 63-65.
Therefore, I find that the Individual's attempts at lodging reimbursement in 1990 and 1991 do not provide
a basis to question the Individual's honesty, reliability or trustworthiness or to think that he is subject to
coercion or pressure. 10 C.F.R. § 710.8(l). Accordingly, as to the first charge in the Notification Letter, I
find that the restoration of his access authorization would not endanger the common defense or the national
security.

B. INVALID, FORGED, OR ALTERED TRAVEL DOCUMENTATION

With respect to the second charge in the Notification Letter, the claim that the Individual submitted
invalid, forged, or altered invoices in support of his reimbursement voucher claims, I ruled at the
September 21 hearing that I could not find against the Individual as to altered or forged invoices. Tr. at
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176-80, 211-16. I made this ruling because DOE Counsel could not produce the original questioned
invoices or receipts at the hearing. The IG investigator responsible for this case had sent the original
invoices to Washington, D.C. in connection with the PFCRA claim. Tr. at 172-75. The attorney in
Washington, D.C. who used the documents apparently sent them back to the IG investigator who did not
receive them. Tr. at 174-75. Wherever the documents may be, they were not available for examination at
the September 21 hearing. Under these circumstances, I believe it would be fundamentally unfair in this
case, without the original records, to find that the Individual forged or altered documents. As even DOE
Counsel conceded, the original documents are necessary in this case before an adverse finding on the
second item in the Notification Letter can be made against the Individual. See Tr. at 133 ("I think if you're
going to make any findings on Part B we would have to have the original documents.... But if we're going
to be making any sort of case about white-out or changes, or anything like that, we should have the actual
documents in evidence. Otherwise, I don't see how we can ask for a finding on that.").

Further, to the extent evidence was produced on this subject, that evidence does not support a finding that
any of the documents supporting the Individual's 1990-91 lodging costs were forged or altered. Thus, on
the record before me, I would be unable to find that the Individual's clearance should be revoked on these
grounds.

The only reason to revoke the Individual's access authorization on forgery or alteration grounds would be
if the Individual forged or altered documents the documents himself. The evidence in the record does not
support this. At the hearing, XXXXXXXXXXXXX, the XXXXX property manager, had before her copies
of the original invoices from the DOE files. She also had before her copies of the invoices from the
Charles E. Smith Cos. records. At our request, she compared a randomly chosen example of the invoices.
Ms. XXXXX confirmed that the typewritten material on the copy in the record, Exh. F14 at 7, and the
copy in the Smith Cos. records was identical. Tr. at 111-15. As a result, whatever alterations were made
must have been made by Smith Cos. employees while the original was in their possession and not by the
Individual. This is precisely what the Individual stated when he testified that from time to time his travel
plans changed and at the last minute he had Smith Cos. employees make new or changed invoices to
reflect the actual time he spent at XXXXX. Tr. at 286-87, 291. Therefore, such evidence as exists in the
record strongly supports the Individual's claim that he did not alter or forge any of the invoices.

There was also a question raised regarding the validity of Ms. XXXXX's signature and whether it was
forged on some of the invoices. Ms. XXXXX testified that she did not give the Individual any invoices
after the conversation in the fall of 1990. Tr. at 86. In addition, in an interview, Ms. XXXXX stated that
only three of the invoices with her name - Exh. F7 at 5, Exh. F10 at 4, Exh. F16 at 4 - had her actual
signature. Exh. E8 at 3. She reaffirmed this in her testimony. Tr. at 106-07. Based on the evidence at the
hearing, I believe Ms. XXXXX's memory is faulty. The Individual submitted a handwriting analysis by a
distinguished handwriting expert, Dr. XXXXXXXXXXXXXX of Sanibel Island, Florida, who stated,
without reaching definitive conclusions absent the original documents, that at least some of Ms. XXXXX's
signatures on the later invoices did not seem to be forged. Exh. 7 at 3. Dr. XXXXX's conclusions are far
too uncertain to be of much probative value. However, I note that at least one of the invoices with an
undisputed XXXXX signature, Exhibit F16 at 4, was for the period March 4 through April 2, 1991. This is
some months after the fall 1990 conversation, the point at which Ms. XXXXX testified she stopped giving
the Individual invoices. Clearly, Ms. XXXXX's memory is cloudy on this issue. Conversely, I find the
Individual's account credible on this matter. Accordingly, the evidence as it exists in the record does not
support a finding that the Individual forged Ms. XXXXX's signature.

Finally, this leaves the matter of the three allegedly invalid, typed, generic receipts. Exh. F12 at 5; Exh.
F13 at 7; Exh. F17 at 5. I have already recounted in some detail the testimony on this matter. Given the
totality of evidence, I find the Individual's account believable. The Individual stated that because of his
heavy work schedule, on some occasions he was unable to get to the XXXXX management office to
obtain an invoice. Tr. at 292-93. This is consistent with the testimony of the Individual's supervisor that
the Individual was working very lengthy hours. Tr. at 237. Further, I find his testimony as to the
circumstances by which these three generic receipts were obtained to be entirely credible. In addition, I
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note that the Individual testified that he did not have a typewriter at the time. Tr. at 285. I believe this
testimony to be highly credible because it was offered on a matter unrelated to the generic receipts. While
a typewriter is not such an exotic item that I cannot say that one was never available to him, the fact that
he did not have one substantially lessens the possibility that the Individual typed the generic receipts. In
addition, this is also consistent with his other testimony and the evidence in the record to the effect that he
wrote matters relating to the invoices and receipts in longhand. See, e.g., Exh. E-9; Tr. at 78, 285, 293 The
only evidence in contradiction is the testimony of Ms. XXXXX. However, I find that her testimony on this
subject is not as reliable as that of the Individual. Ms. XXXXXy testified alternately that XXXXX did not
use generic receipts and that when they did, the receipts did not look like the ones in the record. Tr. at 100.
Given the passage of half of a decade, it is not surprising that Ms. XXXXX's memory might be less than
clear on such a minor point of office procedure. Based on the strength of the Individual's testimony and
the established facts as opposed to the apparently cloudy recollection of Ms. XXXXX, I find that the
Individual has made the much stronger case that there is nothing illicit in these generic receipts.

For all of these reasons, I believe that the record does not demonstrate that the Individual fabricated,
altered, forged, or created any invalid receipt. Thus, the record does not support a finding that the
Individual has acted in a manner that tends to show that he is not honest, reliable, or trustworthy, would be
subject to coercion or duress, or would act contrary to the national security. 10 C.F.R. § 710.8(l).
Accordingly, it is my recommendation that the Individual's access authorization be restored.

V. CONCLUSION

In this Opinion I have very carefully considered all of the evidence presented in the exhibits filed by the
parties and the testimony elicited at the hearing. At that hearing, I listened to all of the witnesses. I found
the Individual to be open and forthright. He made every attempt to tell the full story; and just as he
disclosed his plan to use the XXXXX apartment to his supervisor, there is no indication that he tried to
conceal any fact at the hearing from me.

In considering the evidence, I believe the record amply supports my conclusion that the Individual was not
using official travel as a means to unjustly enrich himself. The Individual was a new employee who
walked into a new and unsettled travel reimbursement landscape. He sought and received permission from
his supervisor to seek reimbursement for his full apartment costs. Whether or not his attempts at figuring
the actual cost of his apartment rent were in compliance with the XXXX travel regulations, I do not
believe they were unreasonable or an attempt to wrongfully profit at the government's expense. Rather, the
evidence demonstrates that while the Individual may have made claims inconsistent with the XXXX travel
regulations, which at the time were new and sometimes confusing, he did so because of honest mistake
and misinformation. This, the DOE Personnel Security Specialist testified, is not a security concern. I
agree. In addition, I do not believe the record demonstrates that the Individual submitted false, forged, or
invalid receipts in support of his travel reimbursement. Finally, because I find that the Individual did not
intentionally overbill the government for costs he did not actually incur and the record does not support a
finding that he submitted invalid, altered, or forged receipts, I need not consider the effect, if any, of the
terms of the settlement agreement between the DOE and the Individual in the PFCRA case. In sum, the
record does not support a finding that the Individual's actions with regard to his apartment rental and his
claims for reimbursement for that apartment during 1990 and the first half of 1991 constitute unusual
conduct calling into question the Individual's honesty, reliability, or trustworthiness. 10 C.F.R. §710.8(l).
Nor does it support a finding that the Individual is subject to pressure, coercion, duress or would act
contrary to the best interests of the national security. Id. Therefore, I believe that restoration of the
Individual's clearance would not endanger the national security or the common defense and would be in
the national interest. For these reasons, I find that the Individual's access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
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elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the reviewing official to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

George B. Breznay

Hearing Officer

Office of Hearings and Appeals

<1>/ A level "Q" access authorization is an administrative determination that an Individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>/ Besides its full name, I will variously refer to
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX as the XXX or the XXXXXXXXXX
or by its common acronym, XXXX.

<3>/ As I informed the parties at the hearing in this case, I will recuse myself from all consideration of
any request for review filed in this case. 10 C.F.R. § 710.28. I will delegate my authority under section
710.28 to a Deputy Director of the Office of Hearings and Appeals who will have complete autonomy to
make any findings necessary on review.

<4>/ Ms. XXXXX' resume and credentials are in the record as Exhibit K.

<5>/ I conducted a prehearing tele-conference with the parties on September 14, 1995. At that time, the
Individual's attorney objected to the inclusion in the record of portions of the documents submitted by the
DOE Counsel. The Individual's counsel particularly objected to hearsay statements in those documents. I
decided not to strike those documents from the record. However, I informed both attorneys that I would
not consider the hearsay material in those documents as evidence for purposes of reaching this opinion.

<6>/ XXXXX Division's charter is to "explore the boundaries of the technically and the technologically
feasible. And to push those boundaries back in the national interest as rapidly as ... judged to be feasible."
Tr. at 233.

<7>/ Specifically, the Individual was a senior physicist responsible for examining "the technologies which
we were developing and ... integrating for strategic defense purposes [those which] could be best
employed to serve other elements of the national interest,

particularly with respect to the civilian and military uses of space." Tr. at 235.

<8>/ Under the XXXX travel policy then in existence, a traveller generally could receive reimbursement
for two separate categories of expenses. The first was lodging. The second was meals and incidental
expenses (M&IE). XXXX followed the General Services Administration (G.S.A.) standards for the
maximum amount that could be paid to a traveller for these items based on the destination of the travel.
The maximum per day lodging and M&IE costs for the Washington, D.C. area for 1990 were $93.00 and
$34.00 respectively for a total of $127.00. 41 C.F.R. Ch. 301, App. A at 264 (1990). For 1991, the
maximum Washington rates for lodging and M&IE were $97.00 and $34.00 per day for a total of $131.00.
41 C.F.R. Ch. 301, App. A at 159 (1991).

<9>/ The Individual had done post-doctoral work at the XXXXXXXXXXXXXXXXXXXXXXXX in the
early 1980s. Tr. at 280. Under the travel rules then in effect, a traveller simply received a single per diem
amount that covered lodging as well as meals and incidental expenses, and did not need to provide
documentation in support of the reimbursement claim. Tr. at 129.
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<10>/ The new XXXX travel policy came into effect on October 29, 1989, approximately two months
before the Individual joined the XXX. Tr. at 129.

<11> / The Individual's monthly apartment rent for the first part of 1990 was $935.00, plus a monthly
furniture rental fee of $200.00. See Exh. 15 at 2. In May of 1990, his apartment rent increased to $982.00
per month although his monthly furniture rental payment remained at $200.00. Exh. 15 at 6. Thus, the
Individual's basic rental payments became $1,182.00 per month at that time. In December 1990, the
monthly furniture rental increased to $288.00 per month making the basic rental payment $1,270.00 per
month. Exh. 15 at 13. In addition, the Individual frequently incurred late charges on his rental payment.
This late fee was usually $49.10. There was usually also what was apparently a $10.00 administration fee,
making the usual total late fee $59.10. See Exh. 15 at 7, 8, 10, 11, 12, 14. The Individual apparently
considered these late fees part of his rental payment and added them to his reimbursable lodging costs for
purposes of receiving reimbursement from XXXX. Tr. at 289. He also added to his reimbursable rental
costs cleaning fees ranging from $30.00 to $70.00 per month. Tr. at 109, 289, 290; Exh. 15 at 6, 7, 13;
Exh. 17.

<12>/ The actual per day lodging amount was $37.83.

<13>/ Ms. XXXXX testified that these events took place in the late fall of 1990. Tr. at 83-84. The
Individual states that this occurred in November 1990. Tr. at 288.

<14>/ Ms. XXXXX testified that she did not question the practice before her review because
approximately two-thirds of the apartments at XXXXX have rental rates in the $75.00 per day range. The
figure, therefore, did not seem unusual to her. Tr. at 95.

<15>/ By this Ms. XXXXX meant that the Individual requested invoices showing payment on a per-day

basis rather than a monthly basis as the XXXXX leases were structured. Tr. at 107. The Individual
testified that Ms. XXXXX agreed to give him receipts reflecting the amount of time he stayed in the
apartment and the amount he actually paid to XXXXX in rent. Tr. at 288.

<16>/ Ms. XXXXX testified that XXXXX never employed security personnel. Tr. at 100-02. In addition,
she states that no one by the names listed on the receipts as the night or evening manager ever worked at
XXXXX. Tr. at 100. With regard to the generic receipts, Ms. XXXXX testified alternately that XXXXX
did not have or use generic receipts, and that the generic receipts used at XXXXX did not look like the
ones the Individual had submitted to XXXX. Id.

<17>/ The actual per day costs during this period varied between $40.97 and $45.36, not including any
late or cleaning fees, depending on the amount of days in the month.

<18>/ For most of this period, the Individual simply used an average, so that in some months he would
come out ahead and in other months he would not receive his full costs. The intention seems simply to
come out about even in the long run and to simplify the vouchering. Tr. at 284, 312.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:June 9, 1995

Case Number:VSO-0040

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to receive a
level "Q" access authorization<1>under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."
Because reliable information in the possession of the Department of Energy's XXXXX Operations Office
(DOE/XXXXX) created a substantial doubt about the individual's eligibility for a security clearance, the
Manager of the DOE/XXXXX has authorized the institution of the administrative review procedures set
forth at 10 C.F.R. Part 710. Based on the record before me, I am of the opinion that the individual should
not be granted an access authorization at this time.

I. Background

The individual has been employed for approximately two and one half years by XXXXX, a DOE/XXXXX
contractor that performs construction, maintenance, utility and engineering work for XXXXX. The
individual's employer has applied for a "Q" access authorization for the individual to enable him to
perform his work in restricted locations. After receiving the request for a security clearance,
DOE/XXXXX's Personnel Security Division conducted an investigation and review of the individual's
suitability for a security clearance. As a result of its investigation and review, the DOE/XXXXX
determined that derogatory information concerning the individual created a substantial doubt about the
individual's eligibility for an access authorization. Specifically, the DOE/XXXXX determined that the
information obtained regarding the individual's excessive alcohol use and unusual conduct was
substantially derogatory and created questions regarding the individual's eligibility for access
authorization. Accordingly, the DOE/XXXXX's Manager obtained authority from the Director of the
Office of Safeguards and Security to initiate an administrative review proceeding.

On May 1, 1995, the DOE/XXXXX commenced the administrative review proceeding by issuing a letter
to the individual notifying him that the DOE/XXXXX possessed information which created a substantial
doubt concerning his eligibility for a "Q" access authorization. See Letter from XXXXX, Assistant
Manager for Management and Administration, DOE/XXXXX, to the individual (May 1, 1995) [hereinafter
Notification Letter]. The Notification Letter specifically identified the derogatory information at issue and
explained how that information came within the purview of three criteria set forth in 10 C.F.R. § 710.8,
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which are discussed in Section II below. In addition, the Notification Letter informed the individual of his
right under the regulations to file a written response to the derogatory information and to request a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access
authorization.

On May 19, 1995, the individual filed with the Manager of the DOE/XXXXX a response to the derogatory
information contained in the notification letter and a request for a hearing concerning this matter. The
DOE/XXXXX transmitted the individual's hearing request, pursuant to the provisions of 10 C.F.R. §
710.25(a), to the Director of the Office of Hearings and Appeals (OHA), who received it on June 9, 1995.
The OHA Director appointed me as Hearing Officer in this case on June 14, 1995. I convened a hearing in
this matter in XXXXX, on XXXXXXXXXXXXXXX.

At the XXXXXXXXXXXXXXX hearing, the individual represented himself and testified on his own
behalf. In addition, the individual called five witnesses to testify on his behalf: his supervisor, his
girlfriend, his son, and two long-time friends. The DOE/XXXXX presented three witnesses at the hearing:
Ms. XXXXXXXXXXXXXXXXXXX, a DOE/XXXXX personnel security specialist; XXXXX, an
employment supervisor at XXXXX; and Dr. XXXXX, M.D., a psychiatrist who interviewed and tested the
individual at the request of the DOE/XXXXX.

II. Substantive Regulatory Criteria At Issue

As noted above, the Notification Letter included a specific description of information in the possession of
the DOE/XXXXX that the agency regards as derogatory and which, in the opinion of the DOE/XXXXX,
creates a substantial doubt as to the individual's eligibility to hold a "Q" clearance. According to the
Notification Letter, the information falls within the ambit of three regulatory criteria, paragraphs (h), (j)
and (l) of 10 C.F.R. § 710.8. Criterion (h) concerns information which reveals that a person has:

[a]n illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability.

10 C.F.R. § 710.8 (h). Criterion (j) describes information that a person has:

[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.

10 C.F.R. § 710.8(j). Criterion (l) describes information that a person has:

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of national security. Such conduct or circumstances include, but are not limited to, criminal
behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon which
DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. § 710.8(l).

III. Findings of Fact

Based on my consideration of all the evidence in the record in this proceeding, which includes the
documents the DOE/XXXXX and the individual submitted to OHA in connection with that hearing and all
other papers the parties have filed with me, as well as the testimony presented at the August 29, 1995
Personnel Security Hearing, I make the following findings of fact:
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With respect to the DOE/XXXXX's allegations of habitual excessive alcohol use, I find as follows. The
individual admits that he began drinking alcohol during high school and drank heavily from age 21.
During one ten-year period, he regularly consumed a quart of whiskey a day, had developed a tolerance
for alcohol, and became violent while under the influence of alcohol on numerous occasions. In addition,
the individual has compiled a record of at least four alcohol-related arrests. Report of December 30, 1994
psychiatric examination (Exhibit 8) at 3. On the basis of this and other information in the possession of the
DOE/XXXXX, Dr. XXXXX, M.D., a board-certified psychiatrist, has diagnosed the individual as alcohol
dependent. Id. at 23. Finally, a laboratory test taken on January 26, 1995 indicates that the individual's liver
has been damaged in a manner most commonly associated with recent heavy drinking.

With respect to the DOE/XXXXX's allegation that the individual suffers from a mental illness or condition
which causes or may cause a significant defect in judgment or reliability, I find as follows: While under
the influence of alcohol, the individual has driven automobiles and been arrested twice for driving while
intoxicated (DWI). In addition, he admits hitting four women on a number of occasions, many of which
occurred while he was under the influence of alcohol. In the opinion of Dr. XXXXX, the individual suffers
from two mental conditions, both of which have caused significant defects in his judgment or reliability:
alcohol dependence and antisocial personality disorder, a condition which Dr. XXXXX believes is
corroborated by an independent diagnostic test known as the Minnesota Multiphasic Inventory Test-
Version 2 [hereinafter MMPI].

Finally, with respect to the DOE/XXXXX's allegation that the individual has engaged in unusual conduct
that tend to show that he is not reliable, honest or trustworthy, the individual has admitted to the following:
that he was charged with assault and battery and disorderly conduct in two separate incidents in 1980, that
he was physically abusive to at least two of his wives, that he took jewelry from his third wife, and that he
was not in compliance with a court order directing his treatment for alcohol abuse following his 1992
arrest for DWI.

IV. Analysis

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the
factors I will consider in rendering a determination concerning the individual's access authorization are the
following: the nature, extent, and seriousness of his conduct; the circumstances surrounding his conduct,
including knowledgeable participation; the frequency and recency of his conduct; his age and maturity at
the time of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for his conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and other relevant
or material factors. 10 C.F.R. §§ 710.7(c), 710.27(a). It is the totality of these facts and circumstances that
will guide me in evaluating whether the individual's access authorization should be granted. As will be
discussed below, after careful consideration of the record in view of the standards set forth in 10 C.F.R.
Part 710, I find that the DOE/XXXXX properly invoked the criteria set forth in the Notification Letter in
questioning the individual's eligibility for a "Q" clearance. I further find that the arguments advanced by
the individual in his defense do not mitigate the security concerns underlying these criteria. Therefore, it is
my opinion that the individual's access authorization should not be granted.

The DOE/XXXXX relies on 10 C.F.R. § 710.8(h), (j) and (l) as the bases for questioning the individual's
eligibility for access authorization. Since one basis for the mental condition charge depends on an analysis
of the individual's alcohol usage, I will begin by examining the evidence about the nature and extent of his
involvement with alcohol, a discrete charge based on section 710.8(j). After considering the evidence
concerning both elements of the mental condition charge, based on section 710.8(h), I will then conclude
with an analysis of the individual's honesty trustworthiness, and reliability, the standards for which are set
forth in section 710.8(l).
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A. Use of Alcohol Habitually to Excess

1. Derogatory Information

To support its contention that the individual has used alcohol habitually to excess, the DOE/XXXXX relies
on the following sources of information: (i) the transcript of a personnel security interview held on
November 3, 1994 (Exhibit 3) [hereinafter PSI Tr.], (ii) Dr. XXXXX's report of his December 30, 1994
psychiatric examination of the individual (Exhibit 8), and (iii) Dr. XXXXX's interpretation of a laboratory
report for the individual's blood sample collected on January 26, 1995 (Exhibit 9). According to the
DOE/XXXXX, the information obtained during the PSI reveals a pattern of heavy drinking for over 20
years. In addition, the DOE/XXXXX offers the personnel security specialist's opinion at the hearing that
excessive alcohol consumption raises security concerns from the DOE's perspective.

It is clear from the evidence in the record that the individual has been consuming alcohol in varying
degrees for all of his adult life. By his own admission he began drinking on the weekends as a teenager.
PSI Tr. at 50. He began drinking whiskey to the point of intoxication on a daily basis when he was 21
years old and continued this pattern of consumption for ten years. Id. at 52-54. After that period, the
individual maintains that he reduced his whiskey consumption but began drinking beer as well, both on a
daily basis. Id. at 56-57. As the 1980s progressed and his children grew older, he gradually reduced his
alcohol consumption, though still typically drank a six-pack of beer and shots of whiskey on the
weekends. Id. at 59. During this period, the individual was jailed for detoxification at least one night,
Transcript of August 29, 1995 Personnel Security Hearing [hereinafter Hearing Tr.] at 18, and on another
occasion was arrested on a charge of DWI, which was resolved by his attending an eight-hour education
program. Exhibit 14. In April 1990 the individual suffered an "anxiety attack," after which he states that
stopped consuming alcohol altogether for about six months. PSI Tr. at 61. After those six months he began
drinking again, moderately by his account, and, again by his account, has been intoxicated only once since
the attack, when he was arrested for DWI on December 20, 1992, when he learned his daughter was
pregnant. Id. at 62-64.

At the hearing, the personnel security specialist presented the DOE's security concern when an individual
habitually uses alcohol to excess. Unless the individual has adequately been reformed or rehabilitated, his
alcohol use may render him incapable of "adequately protecting classified information or performing work
related to such." Hearing Tr. at 90. In addition, she stated that abuse of alcohol can reduce one's ability to
make responsible judgments and decisions and "can also contribute to irresponsible behavior, such as
criminal conduct." Id. Her testimony provides the appropriate nexus between excess habitual use of
alcohol and the DOE's security concerns.

Dr. XXXXX performed a psychiatric examination of the individual on December 30, 1994, at which time
he interviewed the individual for about one hour and had him take a computer-scored MMPI diagnostic
test. On the basis of his review of the individual's DOE/XXXXX security file in conjunction with his own
person observations, Dr. XXXXX determined that the individual's behavior manifested at least four of the
seven diagnostic criteria for alcohol dependence set forth in the Fourth Edition of the Diagnostic and
Statistical Manual of Mental Disorders (DSM-IV). The DSM-IV requires that an individual's behavior
meet only three of the seven criteria to be properly diagnosed as alcohol dependent. Although Dr.
XXXXX recognized that the individual had greatly reduced his alcohol consumption patterns since the
early 1980s, he maintains that the individual continues to be substance dependent, "because of the
accepted belief in the Substance Abuse field that if someone once meets the criteria for Substance
Dependence, then they always meet the criteria, even if their disorder is in Sustained Full Remission."
Exhibit 8 at 27. Since the manifestations of the diagnostic criteria are well documented in Dr. XXXXX's
report and the individual has not presented any evidence to the contrary, I find that the individual has been
properly diagnosed as alcohol dependent according to the DSM-IV.

I also find that he is a user of alcohol habitually to excess. After Dr. XXXXX issued his examination
report, he obtained the results of a laboratory test the individual took on January 26, 1995. On the basis of
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these test results, Dr. XXXXX concluded that the laboratory tests show evidence of liver damage: "Given
the subject's drinking history, and the negative test for hepatitis, it falls within the realm of medical
probability (i.e., > 95% certainty) that the subject's elevated liver enzymes are as a result of the habitual
and excessive consumption of alcohol." Exhibit 9 at 2. At the hearing, he explained that one of the liver
enzyme levels tested, GGT, reflects the degree of a subject's alcohol consumption within the past year. Id.
at 62. Dr. XXXXX stated that this individual's GGT level indicates that "[w]ithin a year of taking the
blood test he was drinking excessively, the equivalent of, I'll say a minimum of ten-- what are called ten
standard alcohol units, . . . say ten or more beers a day to do something like that within a year" and that
this level of drinking would have to be sustained "at least several days a week," but then added that "[y]ou
could drink heavily all weekend and produce this pattern." Id. at 66.<2> Dr. XXXXX was also questioned
whether GGT levels could be elevated for reasons unrelated to excessive alcohol consumption. Other than
hepatitis, for which test subjects are screened and the individual tested negative, Exhibit 9 at 1, Dr.
XXXXX stated that certain industrial organic solvents, in particular carbon tetrachloride, are liver-toxic
and presumably can affect GGT levels. Hearing Tr. at 66-67. Later in the hearing, the individual's
supervisor testified that the only solvents the individual is exposed to on the job are lacquer thinners and
mineral spirits and that neither contains carbon tetrachloride. Hearing Tr. at 104.

2. Mitigating Factors

The individual claims that he has reformed his behavior regarding alcohol to such a degree that it should
not raise a security concern. He has claimed, in his personnel security interview, his psychiatric
examination, and his testimony at the hearing, that he has greatly reduced his alcohol consumption to the
point where he now drinks only in moderation. From his statements, one can observe not only an overall
reduction in alcohol consumption over the years since his twenties, when he was by his own admission
drinking a quart of whiskey a day, but also a sharp drop in consumption after his "anxiety attack" in early
1990. When questioned at the hearing about his most recent consumption of alcohol, he responded that he
hardly drank at all. Hearing Tr. at 13.

Dr. XXXXX disagreed with the individual's assertion of reformation. He stated that the individual has not
demonstrated adequate evidence of rehabilitation or reformation from his alcohol dependence. According
to Dr. XXXXX, adequate evidence of rehabilitation would require 50 to 100 hours of treatment in four
settings: individual counseling, group therapy, family counseling, and education. Exhibit 8 at 27. The
individual has conceded that he has not attended formal rehabilitation, but instead stopped drinking
heavily on his own, with the support of his family. PSI Tr. at 66-67. In the absence of adequate
rehabilitation, it is Dr. XXXXX's opinion that adequate evidence of reformation, that is, an individual's
change of behavior with respect to alcohol consumption, requires two years of total abstinence from
alcohol as well as all non-prescribed psychoactive substances. Exhibit 8 at 27. Since the individual has
admitted to drinking, although moderately, as recently as three weeks before the hearing, Hearing Tr. at 13,
he clearly has not demonstrated evidence of reformation that meets Dr. XXXXX's requirements.
Furthermore, although Dr. XXXXX conceded that it is medically possible for an alcohol dependent
individual to drink in moderation, his opinion is that it is unlikely that such an individual "can maintain
that level of controlled drinking." Hearing Tr. at 75.

The DOE regulations state that my decision as to access authorization is to be "a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Employing this common-
sense approach, and considering the individual's testimony concerning his past and present patterns of
alcohol consumption, his alcohol-related arrests, Dr. XXXXX's expert opinions, and the relevant
laboratory data in the record, I reach my opinion that the individual uses alcohol habitually to excess and
that he has not yet demonstrated adequate evidence of rehabilitation or reformation. Consequently, I find
that the DOE/XXXXX properly relied on 10 C.F.R. § 710.8(j) as a basis for questioning the individual's
eligibility for a Q clearance. See generally Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶
_____ (October 10, 1995).
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B. Illnesses or Mental Conditions

10 C.F.R. § 710.8(h) sets forth a category of derogatory information, based on illness or mental condition
that causes or may cause a significant defect in judgment or reliability, that raises a question concerning
an individual's eligibility for access authorization. The DOE/XXXXX's stated security concern is that
significant defects in judgment or reliability may cause an individual to behave unpredictably and to fail
adequately to protect classified information. Hearing Tr. at 90. To support its contention that the individual
suffers from an illness or mental condition that causes or may cause such lapses in judgment or reliability,
the agency relies on Dr. XXXXX's report of his December 30, 1994 psychiatric examination of the
individual. As stated above, Dr. XXXXX reviewed the individual's security file, interviewed the individual
for approximately one hour, and administered the MMPI test as a diagnostic aid. As a result of his
examination, he determined that the individual has three psychiatric illnesses, only two of which have
been raised by the DOE/XXXXX in its Notification Letter: alcohol dependence and antisocial personality
disorder. I will address each illness separately.

1. Substance Dependence, Alcohol

Based on the record before me, I have opined that the individual is alcohol dependent, as defined in the
DSM-IV and diagnosed by Dr. XXXXX. See Section IV A above. It follows, then that the individual has
an illness. The critical question is whether that illness causes or may cause a significant defect in judgment
or reliability. In his examination report, Dr. XXXXX considered this matter in light of the individual's
DWI arrests and physical abuse of women. He concluded that "the defect in judgment in regards to the
two DWIs was not significant," because no one was injured and there were only two DWI arrests. Exhibit
8 at 28. He also concluded, however, that "the subject's assault of at least 3 women demonstrated a
significant defect in judgment and reliability that was caused by an illness or mental condition in the
subject." Because the individual had "admitted that alcohol made this behavior more likely," id., a
reasonable interpretation of Dr. XXXXX's conclusion is that it supports the DOE/XXXXX's charge
regarding alcohol dependence as an illness that causes or may cause a significant defect in judgment or
reliability. See also Hearing Tr. at 20 (individual's testimony that he was drinking at the time of both 1980
incidents); PSI Tr. at 81 (individual's statement that abuse of spouses was related to alcohol). Although I
do not agree that the defect in judgment displayed in the individual's DWI episodes is insignificant, the
record in any event contains sufficient evidence of significant defects in judgment for me to form my
opinion that the DOE/XXXXX was properly justified in relying on 10 C.F.R. § 710.8(h) in questioning the
individual's eligibility for access authorization.

2. Antisocial Personality Disorder

DOE's allegations that the individual manifests an Antisocial Personality Disorder are based upon the
report and testimony of Dr. XXXXX. In his Report of Examination, Dr. XXXXX states that the individual
"probably but not definitely meets DSM-IV criteria for Antisocial Personality Disorder." Exhibit 8 at 26.
Dr. XXXXX confirmed this diagnosis at the hearing. Hearing Tr. at 51-52. At the hearing, Dr. XXXXX
presented his medical opinion that the individual suffers from Antisocial Personality Disorder despite the
fact that he does not meet all the DSM-IV criteria for that illness. Hearing Tr. at 51-52. In addition, Dr.
XXXXX concludes that this diagnosis is supported by the results of the MMPI test administered to the
individual.

However, Dr. XXXXX's conclusion that the individual probably meets the DSM-IV criteria for Antisocial
Personality Disorder is not adequately supported in the record. The DSM-IV sets forth four criteria that
must be met for a clinical diagnosis of Antisocial Personality Disorder:

A. There is a pervasive pattern of disregard for and violation of the rights of others occurring since age 15
years, as indicated by three (or more) of the following:

(1) . . . repeatedly performing acts that are grounds for arrest
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(2) deceitfulness . . . lying

(3) impulsivity and agressiveness . . .

(4) irritability and agressiveness, as indicated by repeated physical fights or assaults

(5) reckless disregard for safety of self or others

(6) consistent irresponsibility [regarding work or financial obligations]

(7) lack of remorse . . .

B. The individual is at least age 18 years.

C. There is evidence of Conduct Disorder . . . with onset before age 15 years.

D. The occurrence of antisocial behavior is not exclusively during the course of Schizophrenia or a Manic
Episode.

DSM-IV at 649-650. Although the individual meets the first, second and fourth criteria, the record
contains no evidence relating to the third criterion. The DSM-IV states that "[t]he diagnosis of Antisocial
Personality Disorder . . . is given only if there is a history of some symptoms of Conduct Disorder before
age 15 years." Id. at 648. Moreover, the DSM-IV stresses that the clinician consider whether behavior that
meets the diagnostic criteria for personality disorders, including Antisocial Personality Disorder, may be
attributable instead to another psychological illness. For example, "[w]hen a person has a Substance-
Related Disorder, it is important not to make a Personality Disorder diagnosis based solely on behaviors
that are consequences of Substance Intoxication or Withdrawal to that are associated with activities in the
service of sustaining a dependency (e.g., antisocial behavior.)" Id. at 632.

As a board-certified psychiatrist, Dr. XXXXX is clearly qualified to state his opinion with respect to the
psychological health of an individual he examines. However, in this setting, I must consider the record of
evidence before me. The record lacks any significant information concerning the individual's behavior
before age 15, which I interpret as a critical element in a diagnosis of Antisocial Personality Disorder that
is, as here, based on the DSM-IV. In addition, there is substantial evidence, including admissions by the
individual himself, that his alcohol use contributed to his violent behavior, see, e.g., Exhibit 8 at 28, and
there is nothing in the record that differentiates this behavior as antisocial rather than as the consequence
of substance dependence. It is my opinion therefore that there is not sufficient evidence to support a
conclusion that the individual suffers from Antisocial Personality Disorder under the DSM-IV guidelines.

Dr. XXXXX also pointed out at the hearing that the computer-generated interpretation of the MMPI test
the individual took on December 30, 1994, stated that the individual has a personality profile consistent
with a personality disorder. Hearing Tr. at 52; MMPI Adult Clinical System Interpretative Report
(Interpretative Report) at 2. However, the MMPI is not intended to produce an independent diagnosis:
"The personality description, inferences and recommendations contained herein need to be verified by
other sources of clinical information since individual clients may not fully match the prototype."
Interpretative Report at 3. In this case, the diagnosis suggested by the MMPI has not been substantiated,
because one critical DSM-IV criterion of antisocial personality disorder has not been clinically verified.
Applying a common-sense approach to all the evidence in the record, including the MMPI test results, my
opinion is that the DOE/XXXXX has not sufficiently established that the individual is suffering from an
antisocial personality disorder.

C. Honesty and Reliability

10 C.F.R. § 710.8(l) sets forth a category of derogatory information, based in part on unusual conduct that
tends to show that an individual is not honest, reliable, or trustworthy, that the DOE considers to create a
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question concerning an individual's eligibility for access authorization. To support its contention that the
individual has engaged in such conduct, the agency relies on a number of instances of violent behavior that
the individual has acknowledged he committed.<3> These acts, which occurred during the 1970s and
1980s, are evidence that "individual chooses to ignore rules of socially acceptable conduct," one of the
DOE's security concerns according to the Personnel Security Specialist. Hearing Tr. at 92. I note,
however, that although there appears to have been a pattern of unusual conduct in earlier years, there is no
evidence in the record that the pattern is continuing. Rather, the record reflects that the individual's
behavior has improved considerably during the past five years. See, e.g., Hearing Tr. at 113, 115; PSI Tr.
at 93. On the other hand, I must consider the individual's testimony that his drinking contributed at least in
part to most of his unusual conduct, Hearing Tr. at 43, and Dr. XXXXX's testimony that the individual's
continuing to use alcohol greatly increases the likelihood that he will revert to heavy alcohol consumption,
id. at 76, and presumably renewed violent behavior. Given the nature of the DOE's stated security
concerns with respect to the individual's past violent behavior, I find that the individual's record of unusual
conduct places his reliability at issue. See, e.g., Personnel Security Hearing, 25 DOE ¶ 82,755 (1995). In
light of the relative remoteness in time of these incidents, however, I will give them relatively little weight
when I consider the totality of the individual's circumstances relating to this criterion.

As an additional concern, I believe that the individual may be minimizing the amount of alcohol he is
currently consuming. As discussed above in Section IV A, the individual's January 1995 laboratory test
revealed elevated levels of a liver enzyme that generally indicates recent bouts of heavy drinking. After
ruling out other explanations for the elevated measurement, I find that this objective indicator of alcohol
consumption refutes the individual's contentions regarding his current drinking habits. I have no doubts
that he has greatly reduced his alcohol consumption over the course of the past five years, but I do not
believe that he has been forthright with me on this issue. This behavior brings into question not only his
honesty and trustworthiness, but also his reliability to safeguard classified material in the future.

Finally, most critical to my opinion regarding the individual's reliability is his noncompliance with a court
order for failure to complete an alcohol-related treatment program. At the hearing, the individual testified
that at the court hearing for his December 1992 DWI arrest, he entered into a plea-bargained resolution of
the charge. Hearing Tr. at 15-16. One of the terms of the plea bargain agreement was attendance at a
specified number of sessions of a specified treatment program. The record reveals two explanations the
individual has given for his failure to attend the requisite number of treatment sessions. The first is that he
stopped attending sessions because he became reemployed. Hearing Tr. at 16. The second is that after he
entered into the plea bargain agreement, he determined that the field sobriety test results on which the
DWI charge was based fell below the legal limit for intoxication. As a result, he felt that he should not
have been charged with DWI in the first place, and unilaterally decided to breach the terms of the
agreement. Hearing Tr. at 15-16. I find his behavior to be extremely discomforting. First, the individual
accepted a plea-bargained resolution because, presumably, at the time he judged it to be in his best
interest. Then, apparently, the individual determined that it was not in his best interest, and willfully
ignored his agreement with the court. The behavior of an individual who chooses to disregard a court order
raises legitimate questions as to whether he will also choose to disregard statutes and regulations that
govern the use and disclosure of classified information.

In light of the DOE/XXXXX's expressed concerns, my opinion is that the individual's willful disregard for
the terms of a plea bargain agreement, even without considering his long history of violent behavior and
his probable minimization of his current level of alcohol consumption, forms a sufficient basis for the
DOE/XXXXX to conclude that the individual has engaged in unusual conduct that tends to show that the
individual is not honest, reliable, or trustworthy. Therefore, I find that the DOE/XXXXX had ample
justification to rely on 10 C.F.R. § 710.8(l) in questioning the individual's eligibility for access
authorization.

V. Conclusion

For the reasons set forth above, I am of the opinion that the record in this case does not support a finding
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that the individual suffers from an antisocial personality disorder, one of two illnesses or mental
conditions raised as bases under 10 C.F.R. § 710.8(h) for the DOE/XXXXX's questioning the individual's
eligibility for access authorization. Nevertheless, I am also of the opinion that the individual's past and
present behavior with respect to alcohol consumption raises legitimate concerns about his eligibility and
that the DOE/XXXXX properly invoked 10 C.F.R. § 710.8(h) and (j) in that regard. I further find that the
DOE/XXXXX properly invoked 10 C.F.R.§ 710.8(l) in questioning the individual's eligibility for access
authorization. In view of these criteria and the record before me, I cannot find that granting the individual
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I find that the individual's "Q" access authorization should not be
granted.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

William Schwartz

Hearing Officer

Office of Hearings and Appeals

<1>Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization, security
clearance, or "Q" clearance.

<2>The record is not clear concerning elevations in other liver enzyme levels, SGOT and SGPT, which
apparently reflect longer-term alcohol consumption. GGT is the most time-sensitive of the liver enzymes
tested ("it goes up first and then goes down first," according to Dr. XXXXX, Hearing Tr. at 64). It is upon
the GGT reading alone of all the test results that I base my opinion regarding the individual's recent
alcohol consumption level.

<3>The itemized episodes of violent behavior discussed at the PSI can be summarizes as follows:

(a) The individual was charged with Assault and Battery for hitting his girlfriend on April 13, 1980.
Exhibit 12.
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(b) He was charged with Disorderly Conduct on May 18, 1980, Exhibit 13, for putting his fist through a
screen, according to the individual. Hearing Tr. at 20.

(c) He slapped each of his three wives on a few occasions. Hearing Tr. at 21; PSI Tr. at 82, 86, 88.

(d) He took jewelry from his third wife. Hearing Tr. at 21-22; PSI Tr. at 96-97.
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Case No. VSO-0041, 25 DOE ¶ 82,775 (H.O.
Hochstadt Oct. 27, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 15, 1995

Case Number: VSO-0041

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the Individual") to retain his
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>On April 12,
1995, the Manager of the Department of Energy's XXXXX Office (XXXXX) suspended the Individual's
access authorization pursuant to the provisions of Part 710. In this Opinion, I will consider whether, based
upon the record before me, the Individual's access authorization should be reinstated. As indicated below, I
am of the opinion that it should not be reinstated.

I. BACKGROUND

The Individual has been employed at the government-owned, contractor-operated
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX since January 1990. In late 1989, the
Individual received an access authorization enabling him to work at the facility. This administrative review
proceeding results from a reinvestigation of the Individual's eligibility to retain that security clearance. As
part of that reinvestigation, the Individual was required to complete a Standard Form 86, Questionnaire for
Sensitive Positions (QSP), in November 1994. As a result of information obtained from a credit report on
the Individual, a full field background investigation, and personnel security interviews held on February 16
and April 12, 1995 (the "February PSI" and the "April PSI"), the XXXXX Manager suspended the
Individual's security clearance on April 12, 1995. The present administrative review proceeding was
commenced by the issuance of a letter on May 8, 1995, in which the XXXXX Manager notified the
Individual that information possessed by the DOE created a substantial doubt concerning his continued
eligibility for access authorization ("Notification Letter").

The Notification Letter specifies two areas of derogatory information described in 10 C.F.R. § 710.8. First,
under Criterion F (10 C.F.R. § 710.8(f)), XXXXX alleges that the Individual "deliberately misrepresented,
falsified, or omitted significant information from a Personal Security Questionnaire, a personnel security
interview, [or] written or oral statements made in response to official inquiry on a matter that is relevant to
a determination regarding eligibility for DOE access authorization . . . . " Notification Letter at 1. The
Notification Letter specifies six occasions in which the Individual is alleged to have deliberately omitted
or falsified significant information in written or oral statements made during the course of the
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reinvestigation.

Second, in eleven enumerated paragraphs, the Notification Letter presents allegations under Criterion L
(10 C.F.R. § 710.8(l)). That criterion consists of derogatory information to the effect that an individual
has:

Engaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. . . .

10 C.F.R. § 710.8(l). The specific conduct or circumstances referred to in the Notification Letter involves
the Individual's alleged financial irresponsibility.

In a letter dated June 6, 1995, the Individual's attorney requested a hearing without filing a separate written
response to the allegations in the Notification Letter. Under the regulations, such a request for a hearing is
deemed a general denial of all of the reported information listed in the Notification Letter. 10 C.F.R. §
710.21(b)(5). The request for a hearing, together with a copy of the Notification Letter, was forwarded by
XXXXX to the Office of Hearings and Appeals (OHA), which received the submission on June 15, 1995.
I was appointed the Hearing Officer in this matter on June 26, 1995. In accordance with a schedule
determined by the Hearing Officer, the DOE Counsel filed seven documents with the OHA on July 10,
1995. These documents included the QSP, signed and dated by the Individual on November 21, 1994, the
transcripts of the February and April PSIs (hereinafter cited as the "2/95 PSI Tr." and the "4/95 PSI Tr.,"
respectively), and a Personal Financial Statement dated 2/21/95. In a filing dated August 3, 1995, the
Individual's attorney submitted a settlement agreement, executed on August 23, 1993, by the Individual
and XXXXX. In accordance with OHA practice, all of these submissions became part of the record of this
proceeding upon filing with OHA.

On XXXXXXXXXXXXXXX, a prehearing telephone conference was held pursuant to 10 C.F.R. §
710.25(f). During that conference, the attorneys for the parties agreed upon certain stipulations, which
were subsequently placed in the record at the hearing. They will be referred to in the Findings of Fact
section later in this Opinion. On that same date, the DOE Counsel submitted for the record a 6-page
Offense Report from the XXXXX, Pennsylvania, Police Department (hereinafter "Police Report") for the
purpose of identifying the amounts of money taken from the victims of an armed robbery at the
Individual's home in May 1993 ("the May 1993 robbery").

The hearing in this matter was held at XXXXXX on XXXXXXXXXXXXXXX. See Transcript of
Hearing, Case No. VSO-0041 (hereinafter cited as "Hearing Tr."). At the hearing, DOE Counsel presented
two witnesses: the DOE Security Specialist who had conducted the PSIs and XXXXX.<2> The Individual
testified on his own behalf, but did not present any witnesses. At the conclusion of the hearing, I granted
the request of the Individual's counsel to submit a post-hearing statement one week after his receipt of the
transcript of the hearing. Hearing Tr. at 167. I also directed the Individual to submit through his counsel a
statement itemizing his expenditure of approximately $16,000 that he received from his pension fund in
January 1995. On October 3, 1995, the itemization was received by OHA together with a statement from
the Individual's attorney indicating that he did not intend to supplement his closing remarks at the hearing.
The record was therefore closed as of that date.

II. FINDINGS OF FACT

A. Chronology of Relevant Events

At the hearing, both DOE Counsel and the Individual referred to events in the Individual's personal life
over the past several years as support for their respective positions. The following chronology, which is
based on the entire record and is essentially undisputed by the parties, will be helpful in understanding the
discussion below:
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January 1990: The Individual is hired by XXXXXX after having been granted an "L" access authorization.

September 1990: The Individual marries.

March 1991: The Individual starts operating the XXXXX restaurant. His first child is born.

February 1992: The Individual's second child is born.

April 1992: The Individual borrows $9,900 from XXX Bank to purchase a 1988 XXXXXXXXXXXXX.

July 1992: The Individual borrows $13,800 from XXX Bank to purchase a 1989 XXXXXXXXXXXXX
automobile. He purchases a home on XXXXX Ave., but cannot yet move there because substantial repairs
are necessary.

August 1992: The Individual and a partner start operating the XXXXX restaurant. The Individual borrows
$14,500 from XXXXXXXXXXXXXXXXXXXXX to purchase a 1990 XXXXX. Subsequently, he gives
the car to his sister-in-law, who makes the payments.

October 1992: The Individual closes the XXXXX restaurant.

March 1993: The Individual borrows $7,500 from XXXXXXXX to purchase an XXXXXXXXXXXXX.
Subsequently, he gives the car to his brother-in-law, who makes the payments.

Spring 1993: The Individual and his family move into the house at XXXXX Avenue.<3>

May 1993: An armed robbery occurs during a poker game at the Individual's home.

July 1993: The Individual's XXXXXXXX automobile is repossessed. The Individual ceases to operate the
XXXXX restaurant and his landlord, XXXXX, obtains a judgment against him for approximately $54,000.

August 1993: The Individual enters into a Settlement Agreement with XXXXX in which he agrees, inter
alia, to pay the firm $4,500 in full satisfaction of the judgment.

November-December 1993: The Individual operates the XXXXX Restaurant for two months.

January 1994: The Individual's third and fourth children (twins) are born.

July 1994: The Individual enters into a Payment Agreement with
XXXXXXXXXXXXXXXXXXXXXXXXXXXXX in order to pay off a judgment of $2,442.35 pertaining
to the unpaid electric bill of the XXXXX restaurant.

January 1995. The Individual withdraws $15,518.79 from his pension fund.

August 21, 1995: The Individual files for bankruptcy under Chapter 7 of the Bankruptcy Code.

B. Criterion F

As indicated above, the Notification Letter lists six items of derogatory information in support of
XXXXX's allegation concerning Criterion F. It is important to note at the outset that this criterion does not
apply to all misstatements and omissions, but only those that are deliberate and involve significant
information. At the prehearing conference, DOE Counsel stipulated that the omission of information
referred to in item 5 of the Notification Letter was not significant, and withdrew that charge. See Hearing
Tr. at 7. I will now discuss the remaining five items, as numbered in the Notification Letter.

Item 1. XXXXX's first allegation under Criterion F is that the Individual omitted from his answer to
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Question 11 of the November 21, 1994 QSP information about the three restaurants that he operated.

The instructions for QSP Question 11 state in pertinent part:

Fill in your employment activities, beginning with the present ([box]#1) and working backward 15 years.
INCLUDE:

·all full-time work·all paid work·self-employment

·all part-time work·active military work·all periods of unemployment

The Individual completed two boxes in response to this question. In box #1, he listed his employment at
Bettis from January 1990 to the present and in box #2 he listed a period of unemployment from November
1989 to January 1990.<4> He did not list his self-employment at any of the three restaurants.

The Individual has asserted that these omissions were not deliberate, but were the result of his not reading
the question carefully. Hearing Tr. at 111; 4/95 PSI Tr. at 27. In support of his assertion of non-
deliberateness, and also apparently to minimize the substantiality of the omissions, he stated that many
people knew about his self-employment, including his supervisor at Bettis, and that the government knew
about it as a result of his filing tax returns. Hearing Tr. at 111-112; 4/95 PSI Tr. at 28. He also indicated
that he was confused because the employment question was worded differently on the form that he had
filled out in 1989. Hearing Tr. at 90-91, 111-12; 4/95 PSI Tr. at 27.

I find that these omissions were deliberate and substantial. First, as indicated above, the instructions to
Question 11 clearly specified that self-employment was to be included in the response to that question.
Those same instructions also specified that periods of unemployment were to be listed and the Individual
listed one such period. Since unemployment would not generally be considered an "employment activity,"
it is reasonable to assume that the Individual included a period of unemployment from five years
previously only because he read the instructions. In fact, the Individual correctly followed the instructions
by inserting the numeral 7 (the code number for unemployment) in the appropriate box and entering the
name of someone who could verify his unemployment. I cannot accept as credible the Individual's
statement that he was unaware that he had to list his self-employment when that category of employment
activity was specified in those same instructions. In addition, as indicated by my findings with respect to
items 3 and 4, infra, the omission of this information appears to have been part of a deliberate attempt by
the Individual to prevent the DOE from learning about his financial difficulties. Finally, the Individual's
statement that his self-employment was common knowledge is a disingenuous after-the-fact attempt to
justify the omissions. While the Internal Revenue Service may have had information about his restaurants,
the DOE certainly did not. Moreover, the Individual (properly) provided in the QSP other information
which he knew was available to the DOE, e.g., his employment at Bettis.

Item 2. XXXXX claims that the Individual omitted from his answer to Question 19 of the November 1994
QSP the names of two naturalized United States citizens who lived at his residence; namely, Mr. XXXXX.

QSP Question 19 asks the person completing the form whether any "citizen of another country, or a
United States citizen by other than birth, live[s] at your residence." The Individual answered in the
negative. At the hearing, the Security Specialist indicated that, because the question is worded in the
present tense ("live"), it applies only to persons who are residing with an individual on the date he
completes the form. Hearing Tr. at 63-64. Mr. XXXXX, who is foreign-born, was called by the DOE to
testify in support of the allegation in item 2. However, he stated under oath that neither he nor his wife,
XXXXX, who is also foreign-born, lived at the Individual's XXXXX. residence on November 21, 1994,
the date the Individual signed the QSP. Hearing Tr. at 31. The Individual also testified that Mr. XXXXX
and Ms. XXXXX did not reside with him in November 1994, id. at 105-06, and was prepared to present
two witnesses and documentary evidence to support his testimony. However, since Mr. XXXXX testimony
was unchallenged, no additional evidence was necessary on this issue.<5> In view of the uncontested
sworn testimony of Mr. XXXXX and the Individual, I find that the Individual did not falsely answer QSP
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Question 19.

Item 3. XXXXX next alleges that the Individual omitted from his answer to QSP Question 27a
information about the judgments filed against him by XXXXX and XXXXX.

The Individual does not deny the existence of these judgments, evidence of which has been entered into
the record. However, he argues that these omissions were not deliberate. Primarily, he indicates that he did
not believe that he had to list the judgments since he never appeared in court. See 4/95 PSI Tr. at 9;
Hearing Tr. at 98. He also testified that he entered into a Settlement Agreement with XXXXX and a
Payment Agreement with XXXXX shortly after the entry of the judgments, Hearing Tr. at 96-98, thus
implicitly questioning the substantiality of the omissions.<6>

I find that these omissions were deliberate and substantial. Question 27a does not mention anything about
court appearances. It asks: "In the last 5 years, have you, or a company over which you exercised some
control, . . . had a legal judgment rendered against you for a debt? If ?Yes,' provide date of initial action
and other information requested below." In response to the question, the Individual answered "No."
Regardless of whether he knew the precise meaning of the word "judgment," he cannot credibly claim that
he was unaware of the judgments. Paragraph 1 of the Settlement Agreement with XXXXX, which the
Individual signed on August 23, 1993, states in pertinent part: "In or about July of 1993, a Confession of
Judgment was entered against [the Individual] . . . ." Similarly, Paragraph 1 of the Payment Agreement
with XXXXX, which the Individual signed on July 13, 1994, four months before he completed the QSP,
begins as follows: "Plaintiff has entered a judgment against the Defendant, [the Individual] . . . ." Finally,
there is nothing in Question 27a from which the Individual could reasonably conclude that he could
answer the question in the negative because the matter was subsequently resolved.<7>

Item 4. XXXXX next alleges that the Individual omitted from his answer to QSP Question 27b
information about eight delinquent financial obligations.

At the prehearing conference, DOE Counsel stipulated that, as of the date the QSP was signed by the
Individual, five of the debts had not been delinquent for over 180 days, the period specified in question
27b. See Hearing Tr. at 6-7. The three accounts that had been delinquent for over 180 days, according to
DOE Counsel, were the XXXXXXXX Student Assistance Commission, XXXXXXXX's Department
Store, and XXXXX Bank. Although the Notification Letter does not specify the amount of these accounts
at the time the Individual completed the QSP in November 1994, it does indicate that they totalled $13,177
in the credit report that was obtained by XXXXX prior to the February PSI. Notification Letter at 3.

The Individual does not dispute that the three accounts were delinquent for the requisite amount of time,
but he asserts that the Bettis personnel office clerk referred to in note 6, supra, informed him that he did
not have to list his debts if he was making payments on them. Hearing Tr. at 94, 125. I am not, however,
persuaded that these omissions were unintentional. First, as was the case with Question 27a, the Individual
did not merely omit information, but incorrectly answered a specific question. In this case the question
was: "Are you now over 180 days delinquent on any loan or financial obligation?" The Individual
answered, "No," despite the fact that the three stipulated debts were not just slightly delinquent, but were
more than six months delinquent. Moreover, even assuming that the failure to list delinquent debts could
be deemed to be unintentional if done in reliance on a clerk's advice, I fail to see how the Individual's
response to Question 27b was consistent with the clerk's advice. According to the Individual, the clerk told
him that he did not have to report debts if he was making payments on them. Id. at 94 (" ?As long as you
keep up with it, you are paying it. . .' "). However, there is no evidence in the record documenting that the
Individual made any payments on the three specified delinquent accounts during the six months prior to
his completing the QSP. Further, any isolated, partial payment that might have been made would not
constitute "keep[ing] up" with the debts. Finally, the omission of this significant derogatory financial
information fits into a pattern with the other omissions discussed above in that it prevented the DOE from
learning anything about the Individual's financial difficulties. Accordingly, I find that the omission of these
delinquent debts was deliberate and substantial.
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Item 6. XXXXX alleges that the Individual made a false statement in the February PSI when he informed
the Security Specialist that he called the police to report the May 1993 robbery.

It is undisputed that in the first PSI the Individual stated that, "I called [the] police," 2/95 PSI Tr. at 38,
and that in the second PSI, he acknowledged that the call was made by a next door neighbor. 4/95 PSI Tr.
at 52-53. At the hearing, the Individual indicated that at first he had not remembered who had called the
police since the event occurred almost two years before the PSIs. Hearing Tr. at 102. He also noted that
even though he had not summoned the police, he reported the incident to them once they arrived at his
home. Id.

At the hearing, the Security Specialist testified that, in his opinion, the misstatement in the first PSI was
deliberate. In support of this contention, he noted that the Individual repeated the misstatement in the
second PSI and only acknowledged that a neighbor called the police after the accuracy of his prior
statements was challenged. Id. at 54-55; see also 4/95 PSI Tr. at 48, 50, 52. The Security Specialist also
suggested that the reason the Individual made the misstatement was because he was "trying to hide police
involvement in the robbery," i.e., that the police had been called. Hearing Tr. at 55.

Contrary to the supposed motivation for the misstatement suggested by the Security Specialist, the
Individual did not hide the fact that the police had been called to investigate the robbery. Accordingly, I
am unwilling to find that his misstatement, which was made in passing at the end of the interview, was a
deliberate attempt to cover up the incident. I therefore find that the misstatement in the February PSI does
not constitute derogatory information under Criterion F.

C. Criterion L

At the prehearing conference, the Individual's attorney stipulated that the Individual had displayed a
pattern of financial irresponsibility. See Hearing Tr. at 7. However, he asserted that there were mitigating
factors and that, because of these factors, restoring the Individual's security clearance would not be
detrimental to the national security. He also did not stipulate to the accuracy of any of the specific items of
derogatory information listed in the Notification Letter in support of the Criterion L allegation.
Accordingly, I will make findings of fact regarding the 11 items of derogatory information concerning
financial irresponsibility before discussing the Individual's eligibility for a security clearance in light of the
derogatory information that has been established and the mitigating factors presented.

Item 1. In this section of the Notification Letter, XXXXX refers to the XXXXX and XXXXXXXX in
support of its allegation of financial irresponsibility.

As indicated in the previous section of this Opinion, the Individual does not dispute the existence of these
judgments. However, he has submitted the Settlement Agreement in the XXXXX case under which the
$54,083 judgment would be satisfied when the Individual fulfilled his agreement to pay XXXXX $4,500
in three installments. As indicated in note 7, supra, the Individual made the required payments.

According to a July 13, 1994 Payment Agreement between XXXXXXXX and the Individual, submitted
into the record by DOE, the judgment entered against the Individual was in the amount of $2,442.35 plus
interest from April 29, 1994. As part of this agreement, the Individual agreed to make monthly payments
of $100 for six months beginning June 15, 1994, and to negotiate a higher payment amount thereafter.
However, the Individual did not make any payments under this agreement until February 1995. See supra
note 7.

Items 2 and 3. Item 2 enumerates nine financial obligations that were listed as delinquent in a credit report
that was obtained prior to the February PSI. The outstanding balances on those accounts allegedly totaled
$30,502. Item 3 states that of the nine accounts listed in item 2, six were listed as delinquent as of the date
of the May 8, 1995 Notification Letter. The outstanding balances of these accounts totaled $26,828.

At the hearing, the Individual largely accepted XXXXX's specification of the outstanding balances on the
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enumerated delinquent financial obligations. <8>Hearing Tr. at 163-64 (referring to Notification Letter at
3). The Individual was able to reduce his delinquent debts by almost four thousand dollars during the
period from about January to early May as a result of his having withdrawn $15,518.79 from his pension
in January 1995.<9>

Items 4 and 5. Item 4 refers to a loan of $6,000 or $7,000 from XXXXX at an annual interest rate of 24%
and Item 5 refers to a $2,000 or $3,000 loan from XXXXX for which the Individual used his wife's
jewelry as collateral. The Notification Letter alleges that both loans were obtained by the Individual
"unconventional means."

The Individual does not dispute that he obtained these loans from a friend, XXXXX, and her brother,
XXXXX. According to the Individual, the former loan was needed for his restaurant business and the
latter loan was need to help his father-in-law, whose business was experiencing temporary financial
difficulties. Hearing Tr. at 137-39; 4/15/95 PSI Tr. at 68. The Individual has stated that both loans were
repaid, id., and this was not disputed by XXXXX. See, e.g., Hearing Tr. at 76-78 (testimony of Security
Specialist).

Items 6-8. Item 6 refers to four loans, totaling, $45,700, which the Individual obtained to purchase four
used cars during the period from April 1992 through March 1993. The Notification Letter indicates that
one of the vehicles, a 1989 XXXXXXXXXXXXX, was repossessed in July 1993 after the loan was placed
in collection. Item 7 states that the Individual gave two of the vehicles to two of his in-laws, who took
over the monthly installment payments on the loans because he could not afford to make the payments.
According to item 8, the Individual in the February PSI indicated that he had leased the
XXXXXXXXXXXXX, but the credit report indicated that the Individual obtained a 48-month loan to
purchase the vehicle.

The allegations in items 6 and 7 are not disputed by the Individual. He also stated at the hearing that he
made down payments of $6,800 on the XXXXXXXXXXXXX and $3,000 each on the XXXXXa and
XXXXX. Hearing Tr. at 153-54. The Individual further indicated that his sister-in-law and brother-in-law
had not repaid him for the down payments for the XXXXX and XXXXX and that he was still the
responsible party under the installment loans. Id.

With respect to item 8, the Security Specialist explained at the hearing that this allegation supported the
derogatory financial information under Criterion L because the Individual's financial obligation under a
loan was more substantial than under a lease. Hearing Tr. at 79-80. However, the Individual has never
really disputed the fact that he obtained the XXXXXXXXXXXXX through an installment loan.<10>Thus
the allegation in item 8 does not add anything to the issue of the Individual's alleged financial
irresponsibility.

Item 9. This item alleges that the natural gas service account for the Individual's home was set up in the
name of another person, Mr. XXXXX, and remained in his name from 1992 until April 1995. According
to XXXXX, this account, which is not included with the accounts listed in items 2 and 3, had a past due
balance of $1,496.82 at the time of the Notification Letter.

The Individual does not dispute that he owes Mr. XXXXX for payments that the latter made to
XXXXXXXXX Gas during the period specified above. Hearing Tr. at 126-27. According to Mr. XXXXX,
the Individual at one point paid $500 towards the arrears, but still owed $1,500 as of the date of the
hearing. Id. at 26-27.

Items 10 and 11. According to item 10, in the April PSI the Individual admitted to holding and
participating in an illegal gambling activity, viz., a card game, in his home in May 1993. The Notification
Letter further alleges that the persons at the card game were robbed of $10,000 in cash and $12,000 in
jewelry. In item 11, XXXXX alleges that reliable information in its possession indicated that the Individual
regularly participated in illegal gambling in the form of high stakes card games.
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In support of these allegations, DOE Counsel submitted the Police Report which itemized the theft of
jewelry and more than $10,000 in cash from the Individual and others playing poker at the time of the
May 1993 robbery. Moreover, in the April PSI, the Security Specialist indicated to the Individual that,
according to the background investigation, the Individual played poker games in which the ante (which the
Security Specialist incorrectly referred to as the "opening bid") was as high as $1,000. 4/95 PSI Tr. at 65.
While the Individual admitted to playing poker for money on the night of the May 1993 robbery and on
other occasions prior to that night, he denied playing frequent, high stakes poker as alleged by XXXXX.
4/95 PSI Tr. at 62-65. The Individual also testified that he had not played poker for money since the night
of the robbery. Hearing Tr. at 142-43. Finally, the Individual asserted that none of his financial difficulties
were caused by gambling losses. Id. at 72.

There is no evidence in the record upon which I can find the exact extent and magnitude of the gambling
activities alluded to by the Security Specialist in his questioning of the Individual in the April PSI.
Nevertheless, there is sufficient evidence for me to conclude that during the period up until the May 1993
robbery the Individual engaged in what I would consider to be high stakes gambling on routine basis.<11>
In the April PSI, the Individual attempted to minimize the extent of his gambling as indicated by the
following interchange between the Security Specialist ("S") and the Individual ("I") concerning the May
1993 robbery:

S: . . . And there was gambling involved?

I: Well, yeah. Gambling, how would you define gambling, Ray? I play. . .

S: Playing a game for money.

I: Yeah.

S: Did you put money into a pot in this game?

I: Yes.

S: That's gambling.

I: You don't define how much.

S: No.

I: It's considered gambling even if I play at home with my wife and we put out 50 cents . . . 25 cents that's
considered gambling[?]

S: It's gambling. How much was in the pot that night when you were robbed?

I: In the pot usually . . . I don't know. When you say the pot, the outside money[?]

S: The money involved in the game at that time.

I: The total money on the table [?]

S: Yeah.

I: About probably talking about . . . nine people . . . probably $1,000.

4/95 PSI Tr. at 57-58 (all but the first ellipsis are in the transcript).

At the hearing, too, the Individual attempted to minimize the amount of money involved in the poker game
the night of the robbery, but finally confirmed that about $1,000, or $100 per player, was in the game at



Case No. VSO-0041, 25 DOE ¶ 82,775 (H.O. Hochstadt Oct. 27, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0041.HTM[11/29/2012 1:32:18 PM]

that time. Hearing Tr. at 136-37. While this clearly would not support a finding of a $1,000 ante, as
alluded to by the Security Specialist in the April PSI, the amount on the table plus the thousands of dollars
in the possession of the card players (until they were robbed) clearly demonstrates that this was not a 25
and 50 cent game.

I also find that prior to the May 1993 robbery the Individual engaged in such high stakes poker games on a
regular basis, though perhaps not "frequently," as alleged in the Notification Letter. The only evidence in
the record regarding the frequency of such games is the Individual's statement in the April PSI that "we do
it occasionally." 4/95 PSI Tr. at 59; see also id. at 62 ("about a couple times a year"). However, in view of
the Individual's attempts to minimize the amount of money involved in his poker games, I think it is likely
that he has also attempted to minimize the frequency of such games.

III. ANALYSIS

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this
Opinion concerning the Individual's eligibility for access authorization are the following: the nature,
extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these
criteria to the information presented by the XXXXX in this case and to the testimony and exhibits
submitted by the Individual. As discussed below, after carefully considering the entire record in view of
the standards set forth in 10 C.F.R. Part 710, I find that the derogatory information presented by XXXXX
raises legitimate security concerns. I further find that the Individual has failed to present sufficient
evidence of rehabilitation, reformation or other mitigating factors.

A. Criterion F

1. Derogatory Information

As indicated above, I have found that the Individual deliberately omitted significant information in his
response to three questions in the November 1994 QSP. At the hearing, the Security Specialist stated that
these omissions presented a security concern to the agency because they raised a question as to the
Individual's honesty, trustworthiness, reliability and judgment. Hearing Tr. at 48-50. In response, the
Individual's attorney minimized the extent and seriousness of the omissions. He also suggested that the
DOE would not have been concerned about these omissions if the Security Specialist had not also thought
that the Individual failed to identify foreign-born persons residing with him. Hearing Tr. at 181-82.

After considering the evidence and testimony concerning the information that the Individual omitted from
the QSP in light of the DOE's security concerns as stated by the Security Specialist, it is my opinion that
the Individual's failure to provide that information reflects a lack of truthfulness, good judgment and
trustworthiness. It thus creates a doubt as to whether the Individual can be trusted to safeguard classified
information or uphold security regulations. Contrary to the suggestion of the Individual's attorney, it is
clear from the Security Specialist's questions during the PSIs and his testimony at the hearing that he
believed that the Individual's failure to respond accurately to QSP Questions 11, 27a and 27b constituted a
pattern of omission of significant employment and financial information. I therefore find that the
individual's misrepresentations by omission raise a legitimate security concern.
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2. Mitigating Factors

At the hearing, the Individual testified as to two types of mitigating factors. The first involves the
circumstances surrounding his completion of the QSP and the second pertains to his asserted rehabilitation
or reformation. In connection with the former, the Individual raised essentially the same contentions that I
considered in finding that the omissions were deliberate. He further stated that he had a short period of
time in which to complete and return the form, and that much of that limited time was spent trying to
familiarize himself with the new computer program used for completing the form. Hearing Tr. 90-92.
Finally, his counsel argued that Criterion F applies to the entire investigation process and not to any one
particular facet such as the QSP. Id. at 180-81. According to this argument, because the Individual
truthfully answered questions in the PSIs about the omitted information, there has not been a deliberate
and significant misrepresentation. Id.

After considering these arguments in light of the factors set forth in section 710.7(c), I am unable to find
any mitigation of the agency's security concerns. Although I recognize that the Individual was unfamiliar
with the software program that he was required to use to complete the QSP, this has no bearing on the
type of information that he was required to provide. Further, there was not just one isolated omission. The
record reveals the following omissions: three periods of self-employment, all of which ended because of
financial difficulties; two judgments, one of which had not been satisfied as of the date the QSP was
completed; and three delinquent financial obligations which totaled in excess of $13,000. Moreover, these
omissions occurred recently, when the Individual was in his late 20s. As an adult, the Individual must be
held accountable for his conduct, particularly for behavior which reflects a pattern of misrepresentation by
omission. In addition, as indicated in the Findings of Fact section, the Individual did not simply omit
information with respect to Questions 27a and 27b; he expressly denied that there were any judgments or
delinquent debts. Finally, I reject counsel's novel argument that a misrepresentation on a QSP can never
form the basis for a finding under Criterion F if the statement is subsequently corrected during the
investigation process. The information about the judgments and delinquent accounts was obtained not from
the Individual but through the credit check performed by DOE Security. And while the Individual
disclosed in the first PSI that he operated restaurants, this was done in response to questions that the
Security Specialist asked in connection with the Individual's failure to disclose the XXXXX judgment. See
2/95 PSI Tr. at 2-3.

Moreover, I am unable to find that there has been rehabilitation or reformation. From my reading of the
PSIs and the testimony at the hearing, there is no basis upon which I could find that the Individual would
in the future voluntarily disclose all significant information in response to DOE queries. Contrary to the
contention of the Individual's attorney that the Individual has "been forthright and straightforward with the
government throughout the investigation," Hearing Tr. at 182, in the February PSI the Individual failed to
reveal the XXXXX judgment, after specifically being asked whether there were any other judgments
against him. 2/95 PSI Tr. at 25. Moreover, in that PSI the Individual initially denied that he had operated
any other restaurant after the XXXXX restaurant closed down in July 1993. Id. at 4. It was only after
further prodding by the Security Specialist that he admitted having "forgot" about another restaurant that
he opened up after the XXXXX. Id. at 25. Finally, in the April PSI, the Individual was evasive on the
subject of his gambling, as evidenced by his interchange with the Security Specialist quoted in the
previous section of this Opinion.

In sum, I find the Individual's deliberate omission of significant financial and employment information to
be a very serious matter. Further, I am not persuaded that there are any significant mitigating factors or
any evidence of rehabilitation or reformation in this case. An individual's trustworthiness is essential to
DOE's security program. Falsification (even if by omission) by an employee with an access authorization
raises serious, legitimate doubts about whether he should be entrusted with responsibility for safeguarding
classified materials. In this case, moreover, the falsification concerns financial irresponsibility, which
raises a security concern in its own right. I therefore conclude that the DOE properly relied upon Criterion
F in suspending the Individual's security clearance.
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B. Financial Irresponsibility

1. Derogatory Information

At the time of the Notification Letter, the Individual's delinquent financial obligations, $30,628, exceeded
his annual net salary.<12> This large amount of outstanding debt raised serious security concerns since
XXXXX could reasonably believe that it might cause the Individual to be subject to pressure, coercion,
exploitation, or duress. However, a change in circumstances occurred a week before the hearing when the
Individual and his wife filed for bankruptcy under Chapter 7 of the Bankruptcy Code. It is the Individual's
position that, as a result of the expected discharge of most of his debts, he will not be subject to the types
of pressure that raise a security concern. See Hearing Tr. at 178 (closing statement). At the hearing, the
Security Specialist contended that, despite the bankruptcy filing, the DOE still had security concerns as a
result of the Individual's recent history of financial irresponsibility. Id. at 79. It was his position that the
Individual had not demonstrated that there had been a change in the "pattern of irresponsibility" that had
led to the bankruptcy. Id.

While the bankruptcy filing reduces the likelihood that the Individual will be subjected to undue pressure
because of his debts, I am not persuaded that it completely resolves the agency's concerns regarding his
financial irresponsibility. It appears from the Individual's testimony that at least one of the installment
loans on the automobiles he transferred to his in-laws was not listed in the bankruptcy petition. See
Hearing Tr. at 153. While this loan is apparently being paid off by his sister-in-law, and the lender retains
a security interest in the vehicle, the Individual is still legally responsible on the note and would be
responsible for any deficiency if the vehicle were repossessed. <13>The Individual also indicated that he
still intended to pay the $1,500 he owes Mr. XXXXX for his residential gas service. Id. at 127. In
addition, the Individual testified that he owed about $1,400 in property taxes, id. at 165, which are
generally not dischargeable. See 11 U.S.C. § 523(a)(1). Finally, it is possible that one of the Individual's
largest outstanding obligations, the approximately $10,000 that he owes to the XXXXX Student Assistance
Commission for student loans, will not be discharged.<14>

I also find that the loans from XXXXX and her brother, XXXXX, though repaid, raise the security
concerns set forth in 10 C.F.R. § 710.8(l). Although a clearance holder's indebtedness to friends or
acquaintances may not always raise such concerns, in this case it shows how vulnerable the Individual was
to pressure, coercion, exploitation or duress because of his financial irresponsibility. For example, while
the Individual stated that XXXXX was a "good friend" who returned the collateral before her loan was
repaid, Hearing Tr. at 138; 4/95 PSI Tr. at 69, he also stated that she threatened to take one of his sons --
and presumably hold him for ransom -- after she was robbed at his home in May 1993. Hearing Tr. at
103-04; 4/95 PSI Tr. at 50-52. Although her loan was paid off by the Individual's father-in-law, while it
was unpaid the Individual was clearly at risk of coercion. The high interest (24%) loan which the
Individual had to obtain from XXXXX because he was unable to use his credit card or other conventional
sources of financing vividly illustrates the extent and seriousness of his financial difficulties.

The Individual's four automobile purchases also demonstrate the extent of his pattern of financial
irresponsibility. During the 12-month period in which the Individual made substantial down payments on
these vehicles, and obligated himself to substantial installment payments, he was having difficulties
meeting his financial obligations to support his growing family and his restaurant businesses: the XXXXX,
which opened in March 1991 and closed in July 1993 after a long period of financial difficulties; and the
XXXXX, which opened in August 1992, the same month in which the Mazda was purchased, and closed
two months later, with a total loss to the Individual and his partner in excess of $10,000. Thus, these
transactions exacerbated the Individual's financial difficulties. Furthermore, the Mercedes, Mazda and
Isuzu were not purchased because the Individual's family or businesses needed them, but because, in his
words, "Well, sometimes you like cars. That's why - - - some people like cars and some people like - - -
it's their hobby." Hearing Tr. at 150 (hyphens in transcript). I thus find that these transactions, which
occurred only a few years ago, support XXXXX's allegations under Criterion L.
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I also find that the Individual's gambling, when considered in light of his financial difficulties, confirms
the security concerns raised by XXXXX. While there is nothing in the record upon which I could find that
the Individual's financial difficulties were caused by his gambling, any gambling losses clearly contributed
to those difficulties. The Individual did not indicate how much he had lost at gambling during recent
years.<15>When pressed by the Security Specialist in the April PSI, the Individual stated that the
maximum amount he usually had in his pocket when playing poker was $200, and that $200 is the most he
recalled losing at cards in one night. 4/95 PSI Tr. at 64. However, ten times that amount, or $2,000, was
stolen from the Individual on the night of the robbery, and large amounts were stolen from the other
players as well. Police Report at 2. In light of the Individual's consistent minimization of the extent of his
gambling, I can reasonably assume that he may have lost considerably more than $200 in recent years.
Moreover, regardless of how frequently the Individual gambled and how much he lost, his gambling
activities placed him at risk, as evidenced by his testimony on cross examination concerning the night of
the May 1993 robbery:

Q. Why were you hesitant initially, when the police came?

A. Well, there's a lot of threats on me. They said that I was the mastermind of setting up the ---

Q. Who is saying this?

A. XXXXX, everybody.

Q. The people at the party?

A. Yes.

Q. Okay. And these people are your associates, you know, friends in the community?

A. Friends, very good friends, right. They are very good friends.

Q. All right. Okay. And what else did they say? Anything else?

A. And then --- you know, these people, they don't know them. They are not --- I don't know how to say
it. They don't know too much about the law.

Q. Okay.

A. Not too much.

Q. They don't know anything about the law?

A. When they threaten me, very scary.

Q. All right.

A. One guy say, "I'm going to get a gun and come back and look for you." The other lady, "I'm going to
get your son, until you pay it back to me."

Q. So, you are telling us that these people don't have, I guess sort of an idea or even respect for the law,
they think that it is sort of like a cowboy justice?

A. Right. That's right.

Hearing Tr. at 103-04 (hyphens in transcript indicating sentence not completed). As this testimony
confirms, the Individual's gambling activity is precisely the type of conduct or circumstance which
"furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or
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duress which may cause the individual to act contrary to the best interests of national security." See 10
C.F.R. § 710.8(l).

2. Mitigating Factors.

The Individual has presented a number of allegedly mitigating factors in support of his claim that restoring
his security clearance would not threaten national security. First, he argues that his financial difficulties
were the result of family responsibilities, including the birth of four children between March 1991 and
January 1994, and business failures. He also asserts that he did not ignore his financial problem, but
attempted to cope with it by paying off certain debts and seeking counseling. At the hearing, he also stated
that in January 1995 when he had the first opportunity to withdraw money from his pension after it vested,
he withdrew over $15,000 and paid off various debts. Finally, he asserts that his filing for bankruptcy
should be viewed as evidence of rehabilitation since it shows his desire to wipe the slate clean and deal
with his financial responsibilities in a responsible manner.

After reviewing the entire record, I am not persuaded that any mitigating factors that are present are
sufficient to overcome the legitimate security concerns presented by the Individual's pattern of financial
irresponsibility. The Individual's poor judgment is clearly a major factor in his financial difficulties. This is
most dramatically evidenced during the period from July 1992 through March 1993 when he purchased
three automobiles that he did not need. During that period, the Individual had insufficient funds to make
his newly purchased house suitable for occupancy and was losing money in two restaurant businesses.

There is also insufficient evidence of rehabilitation or reformation upon which I could find that the
Individual would not be financially irresponsible in the future. First, I am not persuaded that the
Individual's attempts to cope with his debts demonstrate rehabilitation. While it is true that he made
payments from time to time and went for some credit counseling, the payments do not appear to have
been pursuant to any plan and the Individual did not follow through with credit counseling, claiming that
he could make his own payment plan. See Hearing Tr. at 94-95; 2/95 PSI Tr. at 30-31. In fact, he did not
make a plan for systematically paying off his creditors until the Security Specialist asked him to prepare a
Personal Financial Statement at the conclusion of the February PSI. While the Individual testified that he
had made some of the payments called for under this plan, see Hearing Tr. at 144-46, he also stated that
he stopped making payments in April 1995 when his security clearance was suspended and he realized that
he might lose his job. Id. I understand why the Individual ceased making payments on his debts under
those circumstances, but I cannot find that the few payments that he made after preparing that plan
constitute credible evidence of rehabilitation.<16> Similarly, the Individual's bankruptcy filing, while no
doubt reasonable under the circumstances, does not lead me to find rehabilitation. There is simply nothing
in the record upon which I can find that the Individual will be financially responsible in the future as a
result of the "clean slate" provided by the very recent bankruptcy filing. Moreover, as indicated above, the
Individual will likely still be responsible for a number of significant debts. Finally, even assuming that the
Individual has not played poker since the May 1993 robbery, as he testified to at the hearing, he has in fact
gambled more recently than that. Specifically, in the April PSI, he indicated that he had played cards for
money in Atlantic City at around Thanksgiving or Christmas of 1994. 4/95 PSI Tr. at 71. For all of these
reasons, the security concerns raised by the Individual's pattern of financial irresponsibility remain.

IV. CONCLUSION

For the reasons set forth above, I am of the opinion that XXXXX properly invoked 10 C.F.R. § 710.8(f)
and (l) in suspending the Individual's access authorization. I also find insufficient evidence of
rehabilitation, reformation or any other mitigating factor. During the hearing, the Individual testified that
he has not done anything to harm national security. Hearing Tr. at 110. However, that is not the issue.
XXXXX has alleged, and I find, only that the Individual presents an unacceptable risk to national security.
In view of the record before me, including the security concerns testified to by the Security Specialist, I
cannot find that restoring the Individual's access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest. Accordingly, it is my opinion that
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the Individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement. The address to which submissions must
be sent for purposes of serving the Office of Security Affairs is:

Director

Office of Safeguards and Security

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Ted Hochstadt

Hearing Officer

Office of Hearings and Appeals

<1>/ An "access authorization" is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. See 10 C.F.R. § 710.5. Such authorization will also be
referred to in this Opinion as a "security clearance."

<2>/ In the April PSI, the Individual referred to Mr. XXXXX as his "adopted brother-in-law." E.g., 4/95
PSI Tr. at 100. Mr. XXXXX was adopted by the Individual's parents-in-law as an adult. Hearing Tr. at
105.

<3>/ In response to QSP Question 9, the Individual stated that he began living at the XXXXX Avenue
address in September 1992. However, during the April PSI and at the hearing, he stated that he was not
able to move into the house until the spring of 1993. 4/95 Tr. at 43; Hearing Tr. at 155-56.

<4>/ In his response to this and other questions, the Individual did not provide any information for the
period prior to November 1989, i.e., information that was presumably included in his prior QSP. XXXXX
has not suggested that the omission of this earlier information was in any way erroneous.

<5>/ The Security Specialist had testified that the background investigation indicated that the Individual
and his wife were residing with the Individual in November 1994. Hearing Tr. at 64. However, no details
of that investigation were presented.

<6>/ In the first PSI, the Individual stated that a clerk in the Bettis personnel office advised

him that he did not have to report judgments that were settled. 2/95 PSI Tr. at 38. However, in the hearing,
he stated that while she advised him on answering other questions, he did not talk to her about his
judgments. Hearing Tr. at 96, 120.
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<7>/ While the Individual had satisfied the XXXXX judgment at the time he completed the QSP, Hearing
Tr. at 123-24, he did not make any payments to XXXXX until February 21, 1995, five days after the first
PSI. Id. at 121-22.

<8>/ DOE Counsel stipulated that one of the debts, $298 owed to XXXXXXXX, was not delinquent.
Hearing Tr. at 163. (This was separate and apart from the amount owed to XXXXXXXX on the
judgment.) The Individual also stated that as a result of a payment to XXX Bank, he owed only
approximately $400 and not $866. Id. This payment was reflected in the listing of delinquent accounts in
item 3.

<9>/ In a post hearing submission, the Individual accounted for all payments made from the pension
withdrawal. The balance of the payments went for other, non-delinquent debts.

<10>/ During the course of the interchange between the Security Specialist and the Individual in which
the latter used the term "lease," he also clearly indicated that the XXXXXXXXXXXXX was financed by
one of two auto loans he obtained from XXX Bank. 2/95 PSI Tr. at 18.

<11>/ Although the Notification Letter refers to "illegal" gambling, it does not allege that the Individual
engaged in "criminal behavior" as that term is used in 10 C.F.R. § 710.8(l). It is therefore not necessary for
me to make a finding as to whether the Individual's gambling activities were illegal under
XXXXXXXXXXXX law.

<12>/ I have included in the amount of delinquent debt not only the $26,828 listed in item 3 of the
Criterion L allegations in the Notification Letter, but also the approximately $2,300 owed on the $2,442.35
(plus interest) XXXXXXXX judgment, see Personal Financial Statement dated 2/21/95, and the $1,500
owed to Mr. XXXXX. On his Personal Financial Statement, the Individual indicated that his net salary was
$2,410.46 per month or $28,926 per year.

<13>/ One of the delinquent financial obligations specified in the Notification Letter was the balance of
the amount that he owed PNC Bank on the XXXXXXXX auto loan after that car was repossessed and sold
at auction.

<14>/ Section 523(a)(8) of the Bankruptcy Code exempts from discharge governmentally insured or
guaranteed educational loans except if (A) they first became due more than seven

years before the filing of the bankruptcy petition, or (B) "excepting such debt from discharge ... will
impose an undue hardship on the debtor and his dependents." 11 U.S.C. § 523(a)(8).

<15>/ At no time during the PSIs or the hearing did the Individual claim that his winnings exceeded his
losses.

<16>/ While the payment plan in the Personal Financial Statement envisioned that the payments would be
made from the Individual's salary, it appears that they were made from the $15,518.79 that he obtained
from his pension plan in January 1995. Since those funds were completely expended by the end of March,
I have no reason to believe that the Individual would have continued to make payments to reduce his debts
even if his security clearance had not been suspended.



Case No. VSO-0042, 25 DOE ¶ 82,771 (H.O. Dugan Oct. 10, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0042.HTM[11/29/2012 1:32:19 PM]

Case No. VSO-0042, 25 DOE ¶ 82,771 (H.O.
Dugan Oct. 10, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:June 19, 1995

Case Number:VSO-0042

This opinion concerns the eligibility of XXXXX ("the individual") for continued "Q" access authorization
under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material."<1> The individual's access authorization was
suspended by the XXXXX Operations Office of the Department of Energy (DOE/XXXXX). In this
Opinion, I will consider whether, based on the record before me, the individual's access authorization
should be restored.

I. Procedural Background

The individual is an employee of XXXXX, a DOE subcontractor at XXXXX. He has been employed at
that facility since June 1990. In the fall of 1994, the individual reported to the DOE that he had been
arrested for driving while intoxicated (DWI). Pursuant to 10 C.F.R. § 710.9(a), DOE/XXXXX conducted a
recorded Personnel Security Interview (PSI) with the individual on October 20, 1994. Since information
creating doubt as to the individual's eligibility for a clearance remained unresolved after that interview,
DOE/XXXXX requested that the individual be interviewed by a DOE-consultant psychiatrist. That
interview occurred on January 9, 1995 and the psychiatrist issued his report on February 18, 1995. Since
the

matter remained unresolved, DOE/XXXXX requested from the Director of the Office of Safeguards and
Security the authority to conduct an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter dated May 16,
1995. See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the
DOE created a substantial doubt concerning his eligibility for a "Q" access authorization. In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a statement of that derogatory information. The
Notification Letter also stated that the individual was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding his eligibility for access authorization. On June 5, 1995,
the individual requested a hearing without filing a separate written response to the allegations specified in
the Notification Letter. Under the regulations, such a request is deemed a general denial of all the
derogatory information listed in the Notification Letter. 10 C.F.R. § 710.21(b)(5). DOE/XXXXX

file:///persecc.htm#vso0042
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forwarded the individual's request for a hearing to the DOE's Office of Hearings and Appeals. On June 28,
1995, I was appointed the Hearing Officer in this matter.

In accordance with 10 C.F.R. § 710.25(e) & (g), the hearing was convened in XXXXX, on
XXXXXXXXXXXXXXXXX. At the hearing, the following witnesses were called to testify: (i) the
individual, (ii) Dr. XXXXX, a DOE-consultant psychiatrist, (iii) XXXXX, therapist/counselor, formerly
employed by the XXXXX (hereafter referred to as the alcohol treatment center), (iv) Ms.
XXXXXXXXXXXXXXXXXXX, a DOE Security Specialist, (v) XXXXX, Employment Supervisor for
the individual's employer, (vi) XXXXX, Roads and Grounds Supervisor for the individual's employer, (vii)
XXXXX, Union Steward, Operating Engineers, and (viii) XXXXX, the individual's current supervisor.
DOE Counsel submitted 20 exhibits (designated by numbers), and the individual submitted one exhibit
(designated by the letter A).<2>

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual on May 16, 1995, included a statement
of the derogatory information in possession of the DOE that created a substantial doubt regarding the
individual's eligibility for continued "Q" access authorization. On the basis of that derogatory information,
DOE/XXXXX found that:

A. The individual is, in the opinion of a DOE-consultant psychiatrist, a user of alcohol habitually to excess
without adequate evidence of rehabilitation. See 10 C.F.R. § 710.8(j).

B. The individual has been arrested twice on DWI charges, first on March 25, 1981 and most recently on
August 25, 1994.

On July 14, 1995, DOE/XXXXX amended the Notification Letter to add the following area of concern:

C. As a result of the August 1994 DWI conviction, the individual underwent an educational and
counselling program at an alcohol treatment center; however, he chose not to receive more intensive
treatment and the alcohol treatment center's discharge summary states that he is in denial about his
drinking.

III. Factual Background

The individual is a XXXXX-year-old man who has been employed by the DOE subcontractor, as a
mechanic/heavy equipment operator since June 1990. It is undisputed that the individual was first arrested
for DWI in March 1981 and was sentenced to DWI school. On August 25, 1994, at 9:16 PM, he was
arrested a second time for DWI. The circumstances of the incident are not disputed. The individual left
work early, about 3:00 or 4:00 PM, because it was raining. He and some of his co-workers met at the
Veterans of Foreign Wars (VFW) Hall where they drank beer and played pool for several hours. At
approximately 9:00 PM, the individual left to go home and was stopped by the police for driving 35 miles
per hour in a 25 miles per hour zone. He was found to be intoxicated with a blood alcohol content of .18
to .19. He was sentenced to 90 days in jail with 88 days suspended, $249 court costs and fines, attendance
at DWI school, six months probation, and an alcohol screening by the alcohol treatment center. In
addition, his driver's license was suspended for three months. The individual acknowledges that he drank
several beers on the evening of August 25, 1994. The number of beers he has admitted to drinking,
however, has varied from 4 or 5 when being interviewed by the alcohol treatment center (Ex. 17, at 3), to
8 or 9 in the October 20, 1994 PSI (Ex. 5, at 14), and most recently 12 to 15 in his testimony at the
hearing (Tr. at 21).

In September 1994, the alcohol treatment center performed an alcohol and drug assessment of the
individual. That assessment included the diagnostic administration and interpretation of a battery of tests
and a clinical interview. Based on that assessment, the evaluator found the individual was alcohol
dependent. She also found that because his denial of alcohol dependence was so high it would be
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inappropriate for him to begin an intensive treatment program at that time (See Exs. 16 and 17). He was
sentenced by the court to participate in the alcohol treatment center's Intensive Outpatient Treatment
Program (IOTP). Because of the initial evaluator's finding that the IOTP was not appropriate, the
individual underwent a second assessment by a different evaluator on November 1, 1994. The conclusion
of this assessment was the same as that of the first. It was therefore recommended to the court that the
individual undergo an alternative treatment program consisting of eight individual counseling and
education sessions and mandatory attendance at four meetings of Alcoholics Anonymous (AA). The
individual completed this program between November 7 and November 28, 1994, but he did not choose to
enter a more intensive treatment program. The Discharge Summary states that the individual was
unresponsive and disinterested in the treatment program and concluded that the individual remains in
denial of his alcohol dependence problem (Ex. 20 at 60).

On January 9, 1995, the individual was examined by a DOE-consultant psychiatrist, Dr. XXXXX. Dr.
XXXXX issued his report (Ex. 18) on February 18, 1995. That report was based on his review of the
Personnel Security File, his interview of the individual, and certain laboratory tests performed on the
individual. In his report, Dr. XXXXX concluded that he did not have sufficient evidence to diagnose the
individual as meeting the criteria in the American Psychiatric Association's Diagnostic and Statistical
Manual of Mental Disorders, (4th ed. 1994) (DSM-IV) for either substance dependence or substance
abuse. Nevertheless, he concluded that the individual was a user of alcohol habitually to excess. That
determination was based on "the fact that the subject has liver damage that, within the realm of medical
probability, given the subject's history, is alcohol related." (Ex. 18 at 10). This finding was derived from
medical laboratory tests of the individual's blood which found that he had an elevation in GGT, the main
liver enzyme affected by alcohol. After performing tests to determine that the individual had never been
exposed to any hepatitis virus which can cause liver damage similar to that caused by excessive alcohol
use, Dr. XXXXX concluded that "Given the quantities of alcohol to which the subject admits, and given
the negative hepatitis screen, it falls within the realm of medical probability (i.e., >95% certainty) that the
subject's liver damage is alcohol induced." (Ex. 18 at 7). He further stated that, given the individual's
denial of an alcohol use problem and his unwillingness to discontinue his alcohol consumption, it was his
opinion that there is not adequate evidence of rehabilitation. When Dr. XXXXX issued his report, he also
wrote a letter to the individual informing him of the results of the liver enzyme test and advising him to
abstain from all alcohol and to take the letter to his personal physician so his liver functions could be
tested periodically.

IV. Findings of Fact and Analysis

The first question to be addressed is whether the individual is a "user of alcohol habitually to excess." 10
C.F.R. § 710.8(j). As discussed below, after carefully considering the documents and testimony presented
in this case, I find that he is a user of alcohol habitually to excess and has failed to present adequate
evidence of rehabilitation.

Although the individual's statements regarding the amount of beer he drinks have not been entirely
consistent, his testimony at the hearing confirmed his prior statements that he currently drinks about one
case of beer per month, or a twelve-pack every two weeks.<3> Ex. 17 at 3; Ex. 18 at 6; Tr. at 34, 61-62.
He claims that some weeks he drinks and some weeks he does not drink and that he does not know for
certain how much beer he drinks because he never attempts to keep track of the amount. Ex. 17 at 3; Tr. at
34-5, 62-3. Although sometimes he drinks one or two beers when at home, he drinks more heavily on
special occasions, such as the evening of August 25, 1994 at the VFW Hall, weddings, parties, and fishing
trips. Tr. at 30. He acknowledges this pattern of drinking in the following testimony:

Q. So you do drink at home, but generally it's not in large amounts like you would drink at special
occasions?

A. Yes, sir.



Case No. VSO-0042, 25 DOE ¶ 82,771 (H.O. Dugan Oct. 10, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0042.HTM[11/29/2012 1:32:19 PM]

Q. Is that correct?

A. Right.

Tr. at 31.

Q. I understand that you don't make lists, but are there some weeks when you do not drink any beer?

A. Yes, there is.

Q.Do you feel like mainly it's waiting for special occasions and then drinking quite a bit?

A.Most of the time, yes.

Tr. at 35.

On these special occasions, the individual drinks significantly more than one or two beers. On the evening
of August 25, 1994, when he was arrested for DWI, he had drunk 12 to 15 beers and had a very high BAC
of .18 or .19. Tr. at 21; Ex. 17 at 5. He testified that at a wedding, during the weekend prior to the hearing,
he drank 6 to 8 beers and "got drunk." Tr. at 19, 32. He will drink a six-pack when on a camping or
fishing trip. Ex. 20 at 26. He was unable to state how often these special occasions occur, Tr. at 31, but
they appear to be the continuation of a pattern of drinking that began during his high school years. He
began drinking beer in the 10th or 11th grade and has stated that he would drink a six-pack 2 or 3 times
per week, Ex. 5 at 18; elsewhere he has said that while in high school he drank approximately 3 times per
month, mostly at parties, and that this pattern continued after high school, when he would drink on
weekends and at social events. Ex. 20 at 49. It was during this latter period that he was arrested for his first
DWI. In his testimony he stated that there have been other times when he has drunk beer and driven but
has not been arrested. Tr. at 31-32. In the October 20, 1994 PSI, he stated that he currently gets
intoxicated about once per month, Ex. 5 at 20.

The individual admits that his drinking can be called habitual, but does not believe that it is excessive. Tr.
at 51-52. He claims that his drinking has not affected his work performance and the three co-workers who
testified on his behalf all state that, in their opinion, he is an excellent employee and they have seen no
adverse effects of alcohol use on the individual's job performance. Tr. at 114-5, 121-2, 131-2. The
individual has not stopped drinking but states that he no longer drinks and drives. Tr. at 18-19.

The term "user of alcohol habitually to excess" is a less precise term than "substance dependence" or
"substance abuse," and is not defined in the DSM-IV. Moreover, as Dr. XXXXX testified, what is
considered excessive use of alcohol may vary among individuals and cultures. Tr. at 51.<4> Nevertheless,
based on the individual's elevated GGT liver enzyme as well as his history and pattern of drinking, Dr.
XXXXX is firmly of the opinion that the individual is a user of alcohol habitually to excess. Since the
individual has never been exposed to a hepatitis virus, Dr. XXXXX concluded that there is a greater than
95% medical probability that the liver damage reflected by the elevated GGT is caused by the individual's
drinking. Ex. 18 at 7; Tr. at 57-58. In his report, he explains that the pattern of drinking (i.e., periodic
occasions of heavy drinking) is a more significant cause of an elevation in GGT than the total amount of
alcohol consumed over a prolonged time. Ex. 18 at 6. He testified on this matter as follows:

Q. How much is it [GGT] affected by the amount of beer he may have drunk in the prior two weeks or the
prior month?

A. It could be affected by very heavy drinking over the month prior to the test. It isn't so much the
quantity of beer, say, over a month, but it's the quantity that you drink at any one time.

For example, it's probably possible to get an elevated enzyme if you drink a six-pack one night a week
and just drink it very quickly so that your blood alcohol gets very high. On the other hand, if you drank 24
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beers one a day over the course of a month, it probably would have -- certainly would have no effect on
raising your liver enzymes.

So, for example, if he says that he drinks a case a month, but there are some weeks that he doesn't drink at
all, that would mean that on the weeks that he does drink, he has to drink 12 beers rather than six beers.
Certainly, if you drank a 12-pack twice a month, that would be enough in some people to raise their liver
enzymes, if you drank it quickly.

Q. So possibly someone who drank two beers a day might not have a GGT of 70?

A.Probably not. They probably wouldn't -- almost certainly wouldn't cause any elevated liver enzyme.

Tr. at 53-54.

Thus, an elevation in GGT reflects episodes of heavy drinking, and I am convinced by Dr. XXXXX's
testimony that the individual's elevated liver enzyme is caused by his pattern of drinking excessively on
"special occasions."

With the consent of the individual, Dr. XXXXX was permitted to be present during the individual's
testimony. After hearing that testimony, Dr. XXXXX indicated that he was even more certain of his
opinion that the individual was a user of alcohol habitually to excess. Tr. at 41. Moreover, he stated that he
was now of the opinion that the individual probably met the criteria for substance dependence. Tr. at 43-
44. As mentioned above, the clinical social worker who evaluated the individual at the alcohol treatment
center concluded that the individual is alcohol dependent. Ex. 17 at 5. In addition, the therapist/counselor
from the alcohol treatment center who met with the individual in eight one to one sessions testified that
she agreed that the individual is alcohol dependent. Tr. at 76. Dr. XXXXX testified that he does not
disagree with the conclusions of the alcohol treatment center, but that he is a little more cautious in his
diagnosis and believes the individual "probably meets the criteria for alcohol dependence." Tr. at 50
(emphasis added).

Both Dr. XXXXX and the therapist/counselor testified that the individual has a very high level of denial
and a tendency to minimize his alcohol use. Asked about her basis for finding that the individual is in
denial, the therapist/counselor testified that:

A.I can only speak from my own experience, that [the individual] seemed to minimize the amount and the
impact of his drinking, and for me, in my sessions with him, I got very little to go on. He really did not
appear to want to discuss alcoholism or addiction in general or his own drinking in particular. I find, for
me, that was an unusual occurrence that someone did not want to at least examine minimally this
information, have some discussion about it and -- so for me that kind of stonewalling pointed to not even
wanting to begin to take in any information or begin to apply that information to one's own life.

Tr. at 79.

Dr. XXXXX, in his testimony, also addressed the individual's denial:

A. ... One of the definitions of alcoholism is to continue to drink in spite of having adverse consequences
of your drinking. Sort of the mechanism that allows you to do that is what's called denial, where you just
don't want to let facts interfere with your drinking.

The counselor that saw you felt that was an issue, that you came into the program with a lot of denial and
left the program with a lot of denial. I feel the same thing.

I mean, I basically sent you a letter as a doctor saying that you're injuring your liver. I mean, there is lots
of times you can have a disease internally where you don't feel anything on the outside. So I think the
mechanism that allows you to keep drinking, in spite of being told that, is denial.
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It's fairly classic with people with alcohol or drug problems that they have that.

Tr. at 46-47. See also Tr. at 42, 48.

It is clear to me that the individual demonstrates denial and minimizes his alcohol consumption. The most
obvious example of this is the individual's statements cited above regarding how many beers he drank at
the VFW Hall on the evening of August 25, 1994. Given his BAC that evening and his testimony that he
drank 12 to 15 beers, his statement to the counselor at the alcohol treatment center that he drank 4 or 5
beers and his response when asked during the PSI (8 or 9 beers) were clearly minimizations. Another
example of minimization occurred during the hearing. The individual testified that he had quit drinking for
a period of two months, November and December 1994, and that he had no problem quitting. Tr. at 18, 26.
However, it is apparent from his own admissions elsewhere in the record that he was drinking throughout
the period he was attending the alcohol treatment center, from November 1 through November 28, 1994,
and that he was drinking during the holiday period in December and January and had not stopped drinking
when he met with Dr. XXXXX on January 9, 1995. Tr. at 43 and 33; Ex. 16 at 2; Ex. 18 at 5 and 6.
Therefore, his claim that he quit for the months of November and December 1994 is not believable and
appears to be an effort to minimize the amount he drinks. In view of this self-serving tendency to
minimize his drinking, I believe it is likely that his testimony and prior statements understate the amount
he drinks on special occasions and that such special occasions occur more often than the once per month
that he has admitted to becoming intoxicated. Therefore, it is my opinion that the individual is a user of
alcohol habitually to excess.

Furthermore, in light of the individual's attitude during his sessions at the alcohol treatment center and in
his testimony during the hearing, I conclude that there is no evidence of rehabilitation. During his court-
mandated sessions at the alcohol treatment center, the individual was extremely unresponsive and refused
to discuss any of the issues raised in terms of his own behavior. Tr. at 75-76; Ex. 16 at 2; Ex. 20 at 60.
Also, on several occasions during the hearing he denied that he had a problem that would warrant any
modification of his behavior. Tr. at 18, 22, 33, and 52.

The individual's denial is also shown in his refusal to heed Dr. XXXXX's advice that he consult his
physician regarding the elevation in his liver enzyme. Although he stated several times that he believes Dr.
XXXXX's opinion that he is damaging his liver by continuing to drink, Tr. at 29-30, 33, and 52, he
nevertheless states that he does not believe his drinking is excessive. Tr. at 52. When asked why he had
not followed Dr. XXXXX's advice, the individual stated: "I didn't feel I needed to, I guess. I feel good. I'm
healthy. I come to work every day. I don't see no problem in me." Tr. at 33.

Since the individual denies he has a problem with alcohol usage, there has been no serious attempt at
rehabilitation. The individual did submit a sheet of paper showing his attendance with a friend at seven
meetings of Alcoholics Anonymous (AA) between July 21 and August 30, 1995. Ex. A; See also Tr. at 23.
Nonetheless, he has continued drinking and is not convinced there is a problem. I therefore find that his
attendance with a friend at the AA meetings is outweighed by the other evidence of his denial that he
drinks excessively. Although he claims that he no longer drives when he has been drinking, I fear that the
risk of a repeat occurrence is fairly high. Dr. XXXXX testified that the risk of a repeat occurrence is
certainly higher than for the average drinker. Tr. at 47-48. Given the individual's attitude of denial, I must
conclude that, even if he never again drives while intoxicated, the risk of repeat incidents of excessive
drinking remains fairly high.

V. Conclusion

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).
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In the above analysis, I have found that there is significant derogatory information in the possession of
DOE/XXXXX which provided a sufficient basis for invoking the criterion in 10 C.F.R. § 710.8(j). In
particular, I have found that the individual is a user of alcohol habitually to excess and there is no evidence
of rehabilitation, nor even an acknowledgement from the individual that rehabilitation is necessary. The
habitual use of alcohol to excess is a security concern because it can contribute to irresponsible behavior
and alter a person's behavior to such an extent that the person may be incapable of adequately protecting
classified information. An individual may reveal classified information to uncleared individuals while
under the influence of alcohol and may not even be aware of committing a security violation. Although
the individual in this case has an outstanding work record, his job performance, by itself, is not sufficient
to mitigate the security concerns raised by his use of alcohol habitually to excess. Cf. Personnel Security
Hearing, VSO-0005, 24 DOE ¶ 82,753 at 85,530 (1995). Even alcohol abuse that occurs after working
hours presents an enhanced risk that classified material could be revealed or mishandled. See Cole v.
Young, 351 U.S. 536, 550 n. 13 (1956). I must therefore conclude that the individual has failed to mitigate
the security concerns in this case and that continuing his access authorization would pose an unacceptable
risk. Personnel Security Hearing, VSO-18, 25 DOE ¶ 82,758 (1995); Personnel Security Hearing, VSO-
16, 25 DOE ¶ 82,757 (1995).

In view of the criteria set forth in 10 C.F.R. Part 710 and the record before me, I am unable to find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, it is my opinion that the individual's
access authorization should not be restored.

Either the Office of Security Affairs or the individual may file a request for review of the Hearing
Officer's Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W.,
Washington, D.C. 20585, and served on the other party. The party seeking review of the Opinion must file
a statement identifying the issues on which it wishes the OHA Director to focus. This statement must be
filed within 15 calendar days after the party files its request for review. The party seeking review must
serve a copy of its statement on the other party, who may file a response within 20 days of receipt of the
statement. 10 C.F.R. § 710.28(b).

Richard W. Dugan

Hearing Officer

Office of Hearings and Appeals

<1>/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

<2>/ The exhibits are cited herein as Ex., and the transcript of the hearing is cited as Tr.

<3>/ According to the individual, beer is the only alcoholic beverage he drinks. Tr. at 19.

<4>/ The Security Specialist testified that her office does not have its own definition of the term
"habitually to excess," and relies entirely on the opinion of competent medical authority to make that
diagnosis. Tr. at 103.

file:///cases/security/vso0005.htm
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Case No. VSO-0043, 25 DOE ¶ 82,777 (H.O.
Woods Nov. 1, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 22, 1995

Case Number: VSO-0043

This Opinion considers the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." As explained below, it is my opinion that the individual's access authorization should not be
restored.

STATEMENT OF THE CASE

The individual is employed by XXXXX, the Department of Energy (DOE) contractor that operates the
XXXXX. He has worked at that location as a XXXXX technician since 1978. On May 17, 1995, the
Department of Energy's XXXXX Field Office (XXXXX) issued a Notification Letter to the individual.
The Notification Letter charged that the individual had engaged in conduct subject to 10 C.F.R. § 710.8(f)
(Criterion F) and § 710.8(j) (Criterion J).

Criterion F concerns information that an individual has deliberately misrepresented, falsified, or omitted
significant information from a security questionnaire, a qualifications statement, or from a personnel
security interview (PSI). In this regard, the Notification Letter finds that during personnel

security interviews conducted on April 27, 1993 (the 1993 PSI) and May 18, 1994 (the 1994 PSI), the
individual denied that he had ever used any illegal substance at any time, and that a substantial doubt has
been raised concerning the veracity of these statements. Specifically, the XXXXX received information
from two "Q" cleared employees who allegedly witnessed the individual using marijuana. Moreover, one
of these employees alleged that the individual had been one of the main suppliers of marijuana for a party.

Criterion J concerns information that an individual has been, or is, a user of alcohol habitually to excess,
or has been diagnosed by a board-certified psychiatrist or psychologist as alcohol dependent or suffering
from alcohol abuse. In this regard, the Notification Letter finds that the individual's history of alcohol use
obtained from his arrest records, treatment records, and from the 1993 and 1994 PSI's indicates that the
individual has been a user of alcohol habitually to excess. The Notification Letter also finds that the
individual has been diagnosed by a board-certified psychiatrist, Dr. XXXXX, as suffering from "Alcohol

file:///persecc.htm#vso0043
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Abuse, Episodic."

The Notification Letter explained that the individual's conduct caused the XXXXX to have substantial
doubts about his continued eligibility for access authorization. Because of these doubts, the XXXXX
informed the individual that his access authorization was suspended, pending administrative review under
10 C.F.R. Part 710.

In a June 6, 1995 Response to the Notification Letter, the individual requested a hearing to answer the
charges in the Notification Letter.

The Office of Hearings and Appeals received the case on June 22, 1995, and a hearing was held before the
undersigned hearing officer on XXXXXXXXXXXXXXX. The individual and three witnesses presented
by the DOE testified at the hearing. The Office of Hearings and Appeals received the transcript of the
hearing on XXXXXXXXXXXXXXX.

ANALYSIS

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the DOE and the
individual, and to render an opinion based on the weight of that evidence. The Hearing Officer must render
an opinion as to whether restoring the individual's access authorization would not endanger the national
defense and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). This opinion is a
"comprehensive, common-sense judgment, made after consideration of all the relevant information,
favorable or unfavorable, . . ." 10 C.F.R. §710.7(a). Accordingly, I have examined the evidence in light of
the requirements of Part 710, and assessed the credibility and demeanor of the witnesses who gave
testimony at the hearing.<1>

As discussed below, after carefully considering the record in view of these regulatory standards, it is my
opinion that the derogatory information presented by the XXXXX with respect to the individual's alleged
marijuana use is insufficient to raise a substantial doubt concerning the veracity of the individual's
repeated denials that he ever used illegal drugs. However, the information presented by the XXXXX
regarding the individual's alcohol abuse is sufficient to support a denial of access authorization pursuant to
Criterion J, and the individual has failed to present sufficient evidence of rehabilitation to mitigate that
derogatory information.

A. THE XXXXX'S CRITERION F ALLEGATIONS

False statements by an individual regarding the use of illegal drugs raise serious issues of honesty and
trustworthiness. The DOE security program is based on trust, and if a security clearance holder lies to the
DOE that trust is violated. However, in the present case the XXXXX has failed to provide convincing
evidentiary support for its Criterion F allegations. The Notification Letter relies on information obtained
during security interviews with two "Q" cleared employees who allegedly witnessed the individual using
marijuana during the 1980's. Relevant portions of these transcripts comprise XXXXX Exhibit 41 in this
proceeding. One of these employees, XXXXX (hereinafter referred to as XXXXX Witness I), was
interviewed by XXXXX security specialists on May 17, 1994. At that time, he stated that at a bachelor
party for an identified co- worker held in 1986 or 1987, he observed the individual possessing and using
marijuana.

XXXXX Witness I:... there may have been a...a bigger group where a joint was being passed around and
then maybe a smaller group of two or three individuals outside. Ahh ... The reason I remember [the
individual]..., it seemed like...um...he...he was the person who seemed to have the marijuana with him....

Security Specialist:Hmm.

XXXXX Witness I:...and...and he had the reputation of being, you, know, a consistent provider, I mean, on
plantsite. And I feel like I'm involved in an undercover sting operation about now.
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Security Specialist:But you...he was never your supplier?

XXXXX Witness I:No.

Security Specialist:That was just a reputation basically that he had?

XXXXX Witness I:And he...and...and based on the fact that he had the marijuana with him at the party.

Security Specialist:At that party.

XXXXX Witness I:Yeah, he was...I believe he was one of the main suppliers at the party.

Transcript of May 17, 1994 Security Interview with XXXXX Witness I, XXXXX Exhibit 41.

However, a statement of this type is only one of the various types of evidence that we consider in these
proceedings. We also consider evidence presented at the hearing. The foregoing statement of XXXXX
Witness I was not presented to me at the hearing in the form of live testimony, and was not subject to
challenge upon cross-examination.

In fact, at the hearing XXXXX Witness I refused to confirm under oath the allegations recorded in the
transcript of his May 17, 1994 security interview. He responded to all questions regarding his knowledge
of the individual's possible possession and use of marijuana by invoking his right against self-
incrimination under the Fifth Amendment of the United States Constitution. Moreover, he also
volunteered the following statement with regard to his May 17, 1994 security interview.

XXXXX Witness I:After the review of the [interview] transcript and the tapes, given the length of time we
are talking about, based on my recollection now and my recollection then, I have to serious[ly] -- because
of my physical, mental and emotional state of being at the time -- I have to question the validity of those
questions or that [interview] as anything relevant to this case.

Hearing Transcript at 36. This statement by XXXXX Witness I, when coupled with his refusal to answer
questions under oath concerning his knowledge of the individual's alleged possession and use of
marijuana, casts serious doubt on the veracity of the allegations concerning the individual that he made in
his May 17, 1994 security interview. Moreover, although several other of the individual's co-workers
purportedly attended the particular 1986 or 1987 social event identified by XXXXX Witness I, the
XXXXX has not been able to provide any corroboration of XXXXX Witness I's allegations concerning
the individual's activities at that social event. Under these circumstances, I can accord very little
evidentiary weight to the allegations made by XXXXX Witness I at his 1994 security interview.

The Notification Letter also relies on allegations of marijuana use by the individual that were made by
another co-worker, XXXXX (hereinafter referred to as XXXXX Witness II). In a November 24, 1993
interview with XXXXX security personnel, XXXXX Witness II was asked to name co-workers who used
marijuana. He replied "Um, one mighta been, uh, . . . [named the individual]." When asked if he actually
saw the individual smoke marijuana, he replied, "I believe once, yes." Transcript of Personnel Security
Interview of XXXXX Witness II, November 24, 1993, at 42-43, XXXXX Exhibit 41. No precise time
frame is provided for this allegation, other than the seven year period between 1983 and 1990. Transcript
at 44. The location of the incident is not provided, nor are any other participants or possible witnesses
identified. Also, the DOE counsel was unable to secure the appearance of this witness at the August 31
hearing. Based on the statements of XXXXX Witness II in the record of this proceeding, I must conclude
that XXXXX Witness II has only the vaguest possible recollection of the alleged incident. Accordingly, I
can assign very little evidentiary weight to his statements.

Section 710.9(a) of the security regulations provides the following description of what constitutes
"derogatory information."
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When the reports of investigation of an individual or other reliable information reasonably tend to
establish the validity and significance of one or more items in the criteria, or of other reliable information
or facts which are derogatory, although outside the scope of the stated categories, such information shall
be regarded as substantially derogatory and create a question as to the individual's eligibility for access
authorization.

This provision makes clear that information sufficient to create a substantial doubt regarding an
individual's access authorization must be "reliable" information and must "reasonably tend to establish the
validity and significance" of a security concern. The uncorroborated, self-impugned statements of
XXXXX Witness I in the record of this proceeding cannot be viewed as reliable, nor do they reasonably
establish the validity of the individual's alleged use of marijuana at a party in 1986 or 1987. The vague,
uncorroborated statements of XXXXX Witness II are similarly deficient. Neither of these allegations has
been repeated under oath before this Hearing Officer, so that I could gauge the credibility of the witness,
and neither has been tested under cross-examination. Moreover, the individual has responded to these
allegations with consistent and emphatic denials.<2> Accordingly, I conclude that the derogatory
information presented by the XXXXX concerning the individual's alleged use of marijuana is insufficient
to raise a substantial doubt under Criterion F that the individual may have made false statements to the
DOE regarding his use of illegal drugs.

As a final matter regarding these Criterion F allegations, I note that the inability of the XXXXX to secure
XXXXX Witness II's appearance at the hearing raised a significant question concerning the proper conduct
of Part 710 proceedings. At the hearing, XXXXX counsel moved that the hearing be reconvened at a later
date so that he could present the testimony of XXXXX Witness II. In a letter dated September 7, 1995, I
denied this motion on the grounds that the allegations of XXXXX Witness II in the record of this
proceeding are too vague and qualified to warrant the reconvening of the hearing to hear his testimony. In
reaching this decision, I noted that a Part 710 hearing is intended primarily to afford the individual the
opportunity to present evidence in support of his eligibility for access authorization, not as an investigatory
forum for the DOE to develop information concerning its allegations against the individual. 10 C.F.R. §
710.21(b)(6) and (7). The regulations require the DOE office in question to provide in its Notification
Letter and evidentiary attachments "the information which creates a substantial doubt regarding the
individual's eligibility for access authorization (which shall be as comprehensive and detailed as the
national interest permits)." 10 C.F.R. § 710.21(b)(2). At the hearing, that office should present its
witnesses for the purpose of explaining the allegedly derogatory information previously provided to the
individual, and of providing the individual with the opportunity to question and otherwise respond to these
witnesses.

However, the DOE office should not make it a practice to elicit new or additional factual information at a
hearing, when it is too late for the individual to prepare a proper defense or to call in rebuttal witnesses.
Thus, a reconvened hearing in this case to hear from XXXXX Witness II would not have been fair to the
individual. The appropriate means for the XXXXX to have used in obtaining clarification or additional
factual information from XXXXX Witness II was a follow-up interview with XXXXX Witness II prior to
its issuance of the Notification Letter to the individual.

B. THE XXXXX'S CRITERION J ALLEGATIONS

With respect to Criterion J, the Notification Letter finds that the individual's history of alcohol use
obtained from his arrest records, treatment records, and from four PSI's conducted in 1993 and 1994
indicates that the individual has been a user of alcohol habitually to excess. The Notification Letter's
specific findings concerning the individual's alcohol use may be summarized as follows:

(1) On October 23, 1984, the individual was arrested for Driving Under the Influence (DUI), with a Blood
Alcohol Concentration (BAC) at the time of the arrest of .181. He was convicted of Driving While Ability
Impaired (DWAI), and, as one condition of his sentence, attended Level II alcohol education classes.
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(2) At an interview with XXXXX security personnel on April 27, 1993, the individual stated that he had
learned a lesson from this DUI and would not drink and drive in the future. He described his usual alcohol
intake as a 12-pack of beer per month and stated that he generally became intoxicated twice a year.

(3) On August 11, 1993, the individual was arrested for a second DUI offense, and supplied information to
the XXXXX concerning this incident at interviews on February 9 and May 18, 1994. He stated that his
BAC at the time of his second arrest was over .2, and estimated that he probably consumed eight or nine
beers in the two to three hour period prior to his arrest. Following his arrest, he was taken to XXXXX, an
alcohol center, for detoxification, and was released the following day. He subsequently pled guilty to
DWAI and voluntarily began attending Level II alcohol education classes. In his interviews with the
XXXXX, he stated that his drinking was confined to about a six-pack on weekends, and that he "usually
never" drank during the week. He denied ever having any other alcohol-related problems.

(4) In a fourth interview with XXXXX security personnel on May 25, 1994, the individual acknowledged
that he had one additional alcohol-related incident that he had not previously mentioned. In August of
1986, he was stopped by police officers while riding in a car with some friends. He was taken to XXXXX
for detoxification but was not issued a citation for any offense.

(5) On July 26, 1994, XXXXX received records from XXXXX regarding the individual's 1993 DUI. These
records indicated in three separate places that the individual reported drinking one to two beers each day in
the thirty days prior to his arrest. These records contradict his statements to the XXXXX that he was
almost entirely a weekend consumer of alcohol.

(6) On July 21, 1994, XXXXX received the alcohol evaluation and referral completed by the XXXXX
County Probation Department after the individual's 1993 DUI arrest. The individual reportedly told the
evaluator that on the evening of the arrest, he went out drinking following an argument with his wife. He
consumed beer and shots of Schnapps, and he felt capable of driving safely when he left the bar. The
evaluator noted that the individual would have had to consume twelve and one-half standard drinks to
have reached the reported BAC of .216. The individual reportedly told the evaluator that his usual pattern
of alcohol consumption was six to seven beers two weekends a month. The evaluator diagnosed the
individual as a problem drinker.

The Notification Letter also finds that the individual has been diagnosed by a board-certified psychiatrist,
Dr. XXXXX, as suffering from "Alcohol Abuse, Episodic." At the request of the XXXXX, Dr. XXXXX
studied the individual's record of alcohol use and conducted a professional evaluation of the individual on
September 28, 1994. In his September 28, 1994 Report to the XXXXX, Dr. XXXXX stated that "alcohol
abuse" is that form of alcoholism which involves a pattern of alcohol use that may interfere with
significant life areas without there being physical dependence upon the substance. XXXXX Report at 5. In
his Report, Dr. XXXXX lists the following factors as supporting his diagnosis:

(1) [The individual] has had two DUI [Driving under the influence of alcohol] arrests on 10-23-84 and 8-
11-93 with DWAI convictions and measured blood alcohol concentrations of .18 (80% above the level of
legal intoxication) and .216 (twice the level of legal intoxication) respectively.

(2) The [individual] has shown tolerance to the effect of alcohol in that he was able to drive at the two
measured blood alcohol concentrations.

(3) The second DUI arrest occurred after the [individual] drank to intoxication following an argument with
his wife. This is an example of emotional reliance upon the use of alcohol, a possible sign of alcoholism.

(4) As I attempted to elicit a history of alcohol use, the [individual] showed minimization of that use and
became defensive. Repeatedly he would state "I don't know, I don't keep track." Minimization of alcohol
use is another possible indicator of alcoholism.

(5) The [individual] continues to drink six beers per sitting twice a month, in spite of his current
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attendance at court- ordered alcoholism therapy at the XXXXX program. In response to my question, he
stated that the program there knows that he is drinking.

(6) The [individual] has been classified a problem drinker in the evaluation by the XXXXX County
Alcohol/Drug Driving Safety Program. This evaluation was done after his last DUI arrest in August of
1993.

(7) The [individual] has shown loss of control over his alcohol use but was vague about its frequency.

(8) He experienced guilt about his alcohol use after his last DUI.

(9) The [individual] is in denial about his alcoholism in that he focused only on drinking and driving and
stated that he has changed, but as mentioned above, he continues to drink twice monthly.

Report at 5-6.

In its submissions in this proceeding, and through the testimony of witnesses at the Hearing, the XXXXX
has thoroughly documented the factual basis for its findings that the individual's past statements and
conduct regarding alcohol use raise serious questions concerning his eligibility for access authorization.
This derogatory information provides substantial support for the XXXXX's Criterion J grounds for
revoking the individual's access authorization.

At the Hearing, the individual contested the XXXXX's finding that he had a serious problem with the use
of alcohol. His final statement summarizes his position on this issue.

Regarding the alcohol charges, I believe the evidence speaks for itself. I have had two DWAI's, but that
doesn't make me an alcoholic. My work record at XXXXX for the past 17 years has [been] excellent.
Alcoholics always have attendance problems, which I do not. I have many letters of appreciation
regarding my work performance. I have went [sic] by all the rules regarding DWAIs with DOE, with the
State of XXXXX. I believe my security clearance should be reinstated.

Transcript at 101-102. At the hearing, the individual admitted under questioning that he had drunk to
excess in the past, and that, at least with respect to the DWAI convictions, his drinking has interfered with
his life. However, he maintained that he is not an alcoholic. Transcript at 86.

I do not accept the individual's position that the XXXXX's finding of alcohol abuse is unsubstantiated. It is
true that the individual's two DWAI convictions are almost nine years apart, and there is no indication that
the individual's alcohol use has affected his job performance. However, in his April 1993 interview, he
stated that he generally became intoxicated about twice a year at family holiday get-togethers. Moreover,
the XXXXX has documented contradictory statements by the individual concerning the level and
frequency of his alcohol use that support its view that he is minimizing and evasive concerning his actual
level of alcohol consumption. Records of XXXXX dated August 11, 1993 indicate that the individual
stated at that time that he "drank daily" during the past thirty days. XXXXX Exhibit 28 at 2 and 5.
However, in a subsequent interview with XXXXX security personnel, he stated that his drinking was
confined to weekends and that he "usually never" drank during the week. Transcript of February 9, 1994
security interview at 18, XXXXX Exhibit 22. When asked to explain this discrepancy at the hearing, the
individual insisted that the XXXXX records were from ten years ago, which is clearly incorrect. When
pressed on the matter, he responded with "I don't know" and "I don't recall that." Hearing Transcript at 61-
63. The individual appeared reluctant and uncomfortable when discussing his alcohol use at the hearing,
and his general demeanor served to confirm the clinical observations of Dr. XXXXX.

Dr. XXXXX's testimony at the hearing in support of his diagnosis was comprehensive and convincing. He
noted at the outset that for the past 21 years a subspecialty of his practice has been alcohol and chemical
dependency, and that he has consulted at the great majority of alcohol/chemical dependency programs in
the Denver metro area. Hearing Transcript at 43. He estimated that he has conducted over four hundred
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clinical evaluations for the DOE over a ten year period. Hearing Transcript at 46. With regard to his
clinical examination of the individual, he explained the general diagnostic standards that he applied in
reaching his findings. He than discussed in detail specific instances of how the individual's responses to
his questions reflected symptoms of alcohol abuse. Hearing Transcript at 47-72.

After listening to this testimony, the individual was asked why he disagreed with Dr. XXXXX's diagnosis.
The individual stated, "[t]hat is just his opinion. He says a possible alcoholic." Hearing Transcript at 85. In
response, Dr. XXXXX characterized this statement as typical of the individual's attitude of denial
regarding his abuse of alcohol.

And I still hear words that I think show denial. Not necessarily that he disagrees with my diagnosis, but he
picks up, for example, that I said he's possibly alcoholic, and that is not true. I didn't say he was possibly
alcoholic. I diagnosed him as alcohol abuse, and then in my list I said for any one given sign that I was
talking about, that this one sign was a possible sign of alcoholism. But I didn't say he was possibly
alcoholic. I said he is alcoholic. And so for him to mishear like that, I think shows that he is still pretty
much in denial about there being any kind of difficulty.

Hearing Transcript at 92. Based on the testimony at the hearing and on my review of the record, I agree
that the individual exhibits a consistent attitude of denial and evasion with respect to his use of alcohol.
Moreover, the findings contained in the Notification Letter and in Dr. XXXXX's report are sufficient to
support a finding of alcohol abuse, and, absent adequate evidence of rehabilitation or reformation, an
adverse finding under Criterion J. Personnel Security Hearing (Case No. VSO-0016), 25 DOE ¶ 82,757
(1995).

The individual has not shown adequate evidence of rehabilitation or reformation at this time. In his report,
Dr. XXXXX recommended rehabilitation consisting of a minimum of one year of total abstinence from
alcohol coupled with attendance at Alcoholics Anonymous (AA) a minimum of three times a week, with
sponsor- monitored step work. Report at 6. At the hearing, Dr. XXXXX explained that a full year of
sobriety coupled with active AA involvement was very important for a showing of successful
rehabilitation. He referred to a research study which found that people who worked an AA program and
maintained total abstinence and sobriety for a year had an 80% chance of maintaining that sobriety in the
following year. Transcript at 73. A one year period of sobriety is generally viewed as the minimum period
for a showing of rehabilitation and reformation in DOE security proceedings. See Personnel Security
Hearing, 24 DOE ¶ 82,753 at 85,529 (1994) (individual required to show a year of abstinence from
alcohol following the end of professional treatment).

At the hearing, the individual estimated that he has abstained from alcohol for approximately four months,
since shortly after his security clearance was suspended.<3>Dr. XXXXX commented that this period was
insufficient and stressed that because the individual "is still very much in denial", it was very important
that he actively participate in AA or similar programs. He concluded that "I would say he needs another
eight months, but during which he would get some type of in-depth work on alcoholism." Hearing
Transcript at 93. Accordingly, I find that a four month period of abstinence is not enough to warrant the
conclusion that he has been rehabilitated.

Under these circumstances, I find that the individual has failed to present sufficient evidence of
rehabilitation or reformation to mitigate the DOE's derogatory information under 10 C.F.R. § 710.8(j)
regarding his alcohol abuse.

CONCLUSION

As explained in this Opinion, I conclude that the XXXXX has not established a proper basis for
suspending the individual's access authorization pursuant to 10 C.F.R. § 710.8(f), but that it has properly
invoked 10 C.F.R.§ 710.8(j) in suspending the individual's access authorization. In view of the record
before me, I cannot find that restoring the individual's access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Accordingly, it is
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my opinion that the individual's "Q" access authorization should not be restored.

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Any such request must be filed with the Director,
Office of Hearings and Appeals, 1000 Independence Avenue, S.W., Washington, D.C. 20585-0107, and
served on the other party. The address to which submissions must be sent for purposes of serving them on
the Office of Security Affairs is as follows: Director, Office of Safeguards and Security, NN-51, Office of
Security Affairs, U.S. Department of Energy, 19901 Germantown Road, Germantown, MD 20874.

If either party elects to seek review of the opinion, that party must file a statement identifying the issues
on which it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after
the party files its request for review. The party seeking review must serve a copy of its statement on the
other party, who may file a response within twenty calendar days of receipt of the statement. 10 C.F.R. §
710.28(b).

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

<1>/ In resolving questions about the individual's eligibility for access authorization, I must consider the
relevant factors and circumstances connected with the individual's conduct. These factors, which are set
forth at 10 C.F.R. § 710.7(c), include "the nature, extent, and seriousness of the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of participation;
the age and maturity of the individual at the time of the conduct; the absence or presence of rehabilitation
or reformation and other

pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress;

and the likelihood of continuation or recurrence."

<2>/ At the Hearing, for example, the following exchange took place:

Hearing Officer: Are you saying then, that you have never used marijuana?

Individual: I never have. Never used drugs.

Hearing Officer: Not at any time during your life have you used marijuana?

Individual: Never, never.

Hearing Transcript at 102. I do not necessarily accept the individual's stated position regarding his past use
of marijuana. As discussed below, there appear to be issues of denial relating to the individual's problems
with alcohol, and these may extend to his possible use of marijuana as well. However, his consistent
position that he has never used marijuana provides no support for the allegations of XXXXX Witness I
and XXXXX Witness II on this issue.

<3>/ As the individual's security clearance was suspended on March 9, 1995, the actual period of
abstinence may have been more than five months at the time of the hearing. This discrepancy is not
relevant to my determination, as even five or six months of sobriety would not be adequate evidence of
rehabilitation or reformation in this instance.
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Case No. VSO-0044, 25 DOE ¶ 82,780 (H.O. Tao
Nov. 22, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:June 26, 1995

Case Number: VSO-0044

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to retain a
level "L" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>

I. Background

Since 1978, the individual has been employed XXXXX by the XXXXXXXXXXXXXXXXXXXXXXXX,
the management and operating contractor at the Department of Energy's (DOE)
XXXXXXXXXXXXXXXX in XXXXXXXXXXXXXXXXXXXX. Since a XXXXX at XXXXXXX may
be required to enter structures where classified materials are kept, all XXXXXXX XXXXXX must obtain
and maintain security clearances. As part of that process, the Safeguards and Security Division of the
DOE/XXXXX Operations Office (DOE Security) periodically reinvestigates all clearance holders to
determine whether a reevaluation of their security status is warranted. Following such a reinvestigation of
the individual, DOE Security determined that information existed which was substantially derogatory and
created questions regarding the individual's continued

eligibility for access authorization. Accordingly, the Manager of the XXXXX Office suspended the
individual's level "L" access authorization and obtained authority from the Director of the Office of
Safeguards and Security to initiate an administrative review proceeding.

On May 24, 1995, the Manager commenced the administrative review proceeding by informing the
individual that information possessed by the DOE created a substantial doubt concerning his continued
eligibility for an "L" access authorization. I will hereinafter refer to this letter as the Notification Letter. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of derogatory
information possessed by the DOE. Specifically, the Notification Letter included information described in
10 C.F.R. § 710.8(f) and 710.8(l). The Notification Letter also informed the individual that he was entitled
to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his continued
eligibility for access authorization.

In a June 8, 1995 letter, the individual requested a hearing on this matter. The Manager forwarded the
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individual's request to the Office of Hearings and Appeals on June 26, 1995. I was appointed the Hearing
Officer in this matter on June 28, 1995. In accordance with 10 C.F.R. § 710.25(f), a prehearing telephone
conference was held on September 6, 1995. The hearing was convened at the XXXXXXXXXXXXXXXX
in XXXXXXXXXXXXXXXXXXXX on XXXXXXXXXXXXXXXXXX.

Twelve witnesses testified at the hearing. XXXXXXXXXXXX, a Personnel Security Specialist, testified
for the DOE. Testifying for the individual were XXXXX all co-workers of the individual, XXXXX, an
Employee Assistance Counselor with the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, and the individual
himself.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual on May 24, 1995, included a statement
of derogatory information in possession of the DOE that created a substantial doubt as to the individual's
eligibility to hold an "L" clearance. On the basis of that derogatory information, the XXXXX Manager
believes that the individual "[d]eliberately misrepresented, falsified, or omitted significant information"
from a Personnel Security Questionnaire (PSQ), a Questionnaire for Sensitive Positions (QSP) and a
Personnel Security Interview (PSI). See 10 C.F.R. § 710.8(f). Specifically, the Notification Letter states
that during PSIs conducted on June 6, 1979 and August 29, 1989, the individual indicated that his use of
illegal drugs was limited to trying marijuana twice in 1971 and that he had never used any other types of
illegal drugs. During the August 1989 PSI, the individual also stated that he never bought any marijuana.
However, during PSIs conducted on May 26, 1994 and July 26, 1994, the individual revealed a far more
extensive pattern of drug usage.<2> The individual further explained in his 1994 PSIs that he was
untruthful regarding his drug usage because he was afraid of losing his clearance.

The XXXXX Manager's Notification Letter also states that information in the possession of the DOE
indicates that the individual has also "[e]ngaged in . . . unusual conduct or is subject to . . . circumstances
which tend to show that the individual is not honest, reliable, or trustworthy . . . or which furnishes reason
to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may
cause the individual to act contrary to the best interests of the national security. Such conduct or
circumstances include, but are not limited to, criminal behavior . . . or violation of any commitment or
promise upon which DOE previously relied to favorably resolve an issue of access authorization
eligibility." 10 C.F.R. § 710.8(l). Specifically, the Notification Letter cites four instances where the
individual demonstrated conduct that indicates that he is not honest, reliable or trustworthy.

In the first instance, the Notification Letter states that during the July 1994 PSI, the individual indicated
that he left the scene of a traffic accident in 1975 because he had been drinking, and did not divulge his
alcohol use to the police for fear of additional punishment or to the DOE for fear of jeopardizing his
security clearance. Second, the Notification Letter states that the individual did not abide by his verbal
commitment when he gave his verbal assurance to the DOE in a June 6, 1979 PSI that he would not use
illegal drugs. In addition, the Notification Letter states that the individual was not honest in this PSI when
he stated that his last drug usage was in 1971. Third, the individual acknowledged in his July 1994 PSI
that he was aware of the DOE's policy regarding illegal drug use at the time of his 1979 PSI; however, he
admitted having used cocaine on several occasions from 1981 to 1985, and lying about his illegal drug
usage on his August 25, 1987 PSQ. Finally, the Notification Letter states that in PSIs conducted on
February 9 and March 4, 1994, the individual was asked whether there were any security concerns that had
not yet been discussed, and that instead of divulging the true extent of his past drug use, the individual
stated that there were no further security concerns.

III. Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. §§ 710.1 et seq. dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts
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and circumstances. In fact, the applicable DOE regulations require the Hearing Officer to make a
"common-sense judgment . . . after consideration of all the relevant information." 10 C.F.R. § 710.7(a). I
must therefore consider all information, favorable or unfavorable, that has a bearing on the question of
whether restoring the individual's security clearance would compromise national security concerns.
Specifically, the regulations compel me to consider the nature, extent, and seriousness of the individual's
conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct; the age
and maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the individual's potential for being susceptible to pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c). It is the totality of these facts and circumstances that will shed light on whether the
individual could fail to perform his security responsibilities adequately. Although it is impossible to
predict with absolute certainty an individual's future behavior, as the Hearing Officer, I am directed to
make a predictive assessment. Thus, it is incumbent upon the individual to demonstrate that restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). After careful consideration of all of these
factors, as well as all the evidence in the record in this proceeding, I find that the individual has failed to
make this showing, and that his clearance should therefore not be restored.

The individual has admitted that he lied to the DOE during two PSIs before 1994 and on his August 1987
PSQ. Hearing Transcript at 148-49. Although the individual does not dispute that he deliberately falsified
information, the individual contends that mitigating circumstances exist to explain his pattern of lying.
Specifically, the individual states that his lying during that time period was a symptom of his alcoholism
and drug abuse, illnesses from which he is currently in recovery. Hearing Transcript at 149. Moreover, the
individual argues that his recovery from his addictions has afforded him a "new lease on life" and that he
has grown, both personally and professionally, as a result of his recovery from alcoholism and substance
abuse, and that he is now a reliable and honest person whose access authorization should be restored.
Hearing Transcript at 154-167.

In support of his contention that lying was a symptom of his illnesses, the individual relies on the
testimony of an XXXX counselor. The XXXX counselor, who oversees XXXX's substance abuse
monitoring program and who has had several years to observe the individual, provided some history
regarding the illnesses from which the individual is currently recovering. Specifically, she testified that the
individual first contacted her in 1992 seeking information concerning
XXXXXXXXXXXXXXXXXXXXXXX's procedures and policies regarding employees who seek
professional help in overcoming alcohol problems. She stated that after the individual's April 1992 stay in
an inpatient alcoholism treatment facility, she conducted follow-up counseling with him for about a year.
During this time, she testified, the individual attended Alcoholics Anonymous (AA) meetings regularly,
and obtained a sponsor to help guide him through the AA's 12 step program. She further stated that the
individual "progressed nicely" through this follow up period, and that she saw no evidence that the
individual had suffered any relapse. Hearing Transcript at 100-01. The XXXX counselor also testified that
there is "about a 100 percent" chance that an alcohol or drug abuser will lie to himself, to his family and to
his friends, and to his employer to conceal his addiction. Hearing Transcript at 101-04. She added that an
integral part of an alcoholic's rehabilitation is for the alcoholic to correct these lies and deceptions, and
that she felt that the individual had atoned for his past dishonest statements and deeds. Hearing Transcript
at 101-103.

The individual also provided the testimony of several other witnesses to demonstrate that following his
inpatient treatment program, he became a noticeably different person with a new outlook on life. All of
these witnesses who testified are employed with the individual XXXXX, and all of them, except for one
witness, testified that the individual is honest and reliable or has an excellent reputation for honesty and
reliability, and that he has made significant personal and professional progress since beginning his
recovery from alcoholism and substance abuse. <3>
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After reviewing this testimony, I have no doubts that the individual has made substantial progress since
seeking treatment for his alcoholism in April 1992. I found the XXXX counselor's testimony concerning
the individual's recovery and the propensity of substance abusers for lying and deception to be convincing
and significant. I am also convinced by the testimony of the individual's character witnesses that the
individual's job performance has improved markedly since the beginning of his recovery, and that the
witnesses believe the individual to be honest and reliable.<4> However, I find all of this favorable
testimony to be outweighed by several more recent and significant incidents which raise serious doubts
concerning the individual's honesty and reliability.

The first factor that causes me to have serious doubts about the individual's reliability is a discrepancy in
two of his 1994 PSIs concerning his admitted levels of prior drug use. In his May 1994 PSI, more than
two years after the beginning of his recovery, the individual stated that he had used cocaine only "a couple
of times." May 26, 1994 PSI at 5. In his July 1994 PSI, he admitted using cocaine approximately 10 times
and also purchasing the drug approximately five times. July 26, 1994 PSI at 39-40. When asked to explain
this discrepancy, the individual attributed it to a bad memory, caused by his alcohol and drug use. Hearing
Transcript at 174. I find it very hard to believe that under direct questioning, the individual, even with a
bad memory, could simply have forgotten about numerous other occasions where he used cocaine,
especially since he actually purchased the drug five times. If the individual purchased the drug five times,
he certainly should have remembered using cocaine more than just "a couple of times." Thus, I find that
the individual intended to provide less than full disclosure and minimize his cocaine usage in the May
1994 PSI.

In addition, I find that the individual never attempted to come forward during his period of atonement to
correct his past falsehoods concerning his drug use, despite being given at least two opportunities to do so.
These opportunities occurred at the conclusion of the February and March 1994 PSIs. Specifically, the
individual was asked if there were any other questions or security concerns that needed to be discussed,
and on both occasions, the individual answered that there were not. February 9, 1994 PSI at 28, March 4,
1994 PSI at 26. During the Hearing, the individual explained that both of these PSIs focused primarily on
his alcohol use, and it was this subject that the individual had in mind when he responded that there were
no further concerns. Hearing Transcript at 166-167, 169. The individual further stated that in November
1993 he authorized the DOE to obtain the records of his treatment at the inpatient facility he attended, that
he knew that information concerning his history of drug abuse was a part of those records, and that, by
signing the release, he intended to make a full disclosure to the DOE of that history. Hearing Transcript at
166-67, 170.

The individual's claim that he thought that the questions at the conclusion of the February and March PSIs
referred only to his alcohol use is undermined by the comprehensive nature of those questions. At the
conclusion of the February PSI, the interviewer asked: "Is there anything that we haven't discussed that
would be of a security concern to you?" The interviewer also stated that she wanted "to make sure you
have every opportunity to add whatever you'd like to the record." February 9, 1994 PSI at 28 (emphasis
added). At the conclusion of the March PSI, the interviewer provided the individual with an "opportunity
to put anything on the table that you'd like or ask any questions." March 4, 1994 PSI at 26 (emphasis
added).

It was not until the May 1994 PSI, that the individual admitted under direct questioning, that he had lied to
the DOE regarding his previous drug use. Furthermore, I am not convinced that, by authorizing the release
of records from his alcoholism treatment center, the individual intended to make a full disclosure of his
past history of drug abuse to the DOE. In his May 1994 PSI, the individual was asked whether he had
considered coming forward earlier to correct his previous misrepresentations concerning drug use. Rather
than referring to his release of the records as a previous disclosure, the individual stated that he considered
himself to be coming forward with that information at that time.

Finally, much of the information upon which the DOE relies in making security clearance determinations
is obtained from the prospective or actual clearance holders through QSPs and PSIs. Accordingly, it is of



Case No. VSO-0044, 25 DOE ¶ 82,780 (H.O. Tao Nov. 22, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0044.htm[11/29/2012 1:32:21 PM]

the utmost importance that the people who provide this information be willing to disclose relevant
information bearing on security issues. If a person fails to disclose relevant information, that person loses
credibility and ultimately the trust that he will comply with the regulations protecting our national security.
I am not confident that the individual merits that trust. Indeed, during the Hearing, the individual was
asked whether he would have come forward with information regarding the true extent of his previous
drug use if the DOE had not made specific inquiries on the subject. The individual replied, albeit honestly,
that he did not know. Hearing Transcript at 173-74.

All of these recent examples demonstrate that the individual has continued to be less than forthright with
regard to problems in his past. The individual has only been honest, and not 100 percent of the time, when
directly questioned on a subject during a PSI. If these recent incidents were the only examples of
dishonesty in the individual's past, I might view them in a more positive light. However, when viewed
against the backdrop of the individual's 16 year history of deception and self-serving statements to protect
his job, I can only believe these recent incidents demonstrate that the individual is not fully reformed from
his pattern of dishonest behavior. Thus, I find that the individual deliberately falsified information during
several PSIs and engaged in conduct demonstrating that he is not honest, reliable or trustworthy within the
meaning of 10 C.F.R. § 710.8(f) and 710.8(l).

IV. Conclusion

The individual deliberately withheld relevant information and provided false information to the DOE
repeatedly over the course of 16 years. The individual now requests that I recommend that his clearance be
restored based upon a period of rehabilitation that is of much shorter duration. Although the individual has
made great strides in his alcohol and drug rehabilitation, based on the record in this proceeding, I am
unable to conclude that granting the individual access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest. Accordingly, I find that the
individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Concurrence

TAO _______________

<1> / A level "L" access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, a security clearance, or an "L" clearance.

<2> / The individual stated that during the period from 1971 to 1974, he smoked marijuana from three to
five nights a week; used hashish twice and hash oil once; used LSD five times; used mescaline and
psilocybin once; used amphetamines "a few times;" and used Seconal, a barbiturate, once. The individual
further stated that during this period he purchased marijuana on numerous occasions, and tried to grow it.
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The individual also admitted that during the period from 1974 to 1985, he used marijuana on five
occasions, psilocybin once, and cocaine 10 times. In his July 26, 1994 PSI, the individual also stated that
he had not been truthful concerning his past alcohol consumption. In a PSI conducted on August 29, 1989,
the individual stated that although he had described his past alcohol use as "moderate" in earlier PSIs, his
alcohol usage was in fact "heavy."

<3>/ The other witness testified that he had minimal contact with the individual, and therefore could not
discern any significant differences in the individual's behavior since treatment of the individual's
alcoholism and substance abuse began. Hearing Transcript at 144.

<4> / It appears, however, that the individual may have been honest and forthcoming in some areas of his
life, yet remained dishonest in others. In this regard, I find it noteworthy that one of the witnesses stated
that he thought the individual to be honest and reliable even before the individual began treatment for his
alcoholism, a period during which the individual has admitted lying repeatedly concerning his alcohol and
drug use. Hearing Transcript at 58. Also, two other witnesses who testified under direct examination that
the individual is honest and reliable, stated under cross- examination that they were not aware that the
individual had lied to the DOE in previous PSIs and on his August 1987 PSQ. Hearing Transcript at 65,
72.
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Case No. VSO-0045, 25 DOE ¶ 82,774 (H.O.
Woods Oct. 26, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 28, 1995

Case Number: VSO-0045

This Opinion considers the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." As explained below, it is my opinion that the individual's access authorization should be
restored.

STATEMENT OF THE CASE

On May 22, 1995, the Department of Energy's XXXXX Operations Office (DOE/XXXXX) issued a
Notification Letter to the individual. The Notification Letter charged that the individual had engaged in
conduct subject to 10 C.F.R. § 710.8(l) (Criterion L).

Criterion L concerns unusual conduct or circumstances that "tend to show [the individual] is not honest,
reliable, or trustworthy, or that furnishes a reason to believe that he may be subject to pressure or duress
that may cause him to act contrary to the best interests of national security." The Notification Letter makes
two allegations with respect to Criterion L. First, it finds that the individual violated his DOE Drug
Certification. Specifically, it finds that the individual (i) "signed a Drug Certification on September 18,
1979, whereby he certified that he would not be involved with illegal drugs while employed with a DOE
security clearance"; and (ii) "tested 'positive' for marijuana during a random drug test administered by his
employer . . . on September 13, 1994." The Notification Letter's second allegation relates to the same
incident. It finds that during a Personnel Security Interview conducted on September 21, 1994 (the 1994
PSI), the individual stated that he (i) was aware of the DOE's policy prohibiting the use of illegal drugs by
DOE clearance holders, and (ii) admitted to using marijuana on September 10, 1994, while at home with
his wife and a friend of his wife, and subsequently testing positive for marijuana in the September 13,
1994 random drug test.

The Notification Letter explained that the individual's conduct caused the DOE/XXXXX to have
substantial doubts about his continued eligibility for access authorization. Because of these doubts, the
DOE/XXXXX informed the individual that his access authorization was suspended, pending administrative
review under 10 C.F.R. Part 710.

file:///persecc.htm#vso0045
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In his Response dated June 21, 1995, the individual requested a hearing to answer the charges in the
Notification Letter. In the Response, he made the following assertions:

When I signed the Drug Certification on September 18, 1979, it was my full intent to never be involved
with illegal drugs. In the fall of 1987 my wife . . . was diagnosed with Multiple Sclerosis. Her condition
continually deteriorated to the point of total dependency on myself and our daughter. The stress caused by
these circumstances and the situation, caused me a temporary lapse that I immediately regretted. My
admission, rather than denial, indicates my willingness to be honest of my short comings, and reflects my
reliability and trustworthiness. At no time have I ever compromised the security entrusted to me through
the issuance of a "Q" Clearance. Furthermore, under no circumstances would I ever compromise the
security of the United States of America. I have since taken control of my life and hereby assure the
Department of Energy that I will never be involved with illegal drugs again.

The Office of Hearings and Appeals received the case on June 28, 1995, and a hearing was held before the
undersigned hearing officer on XXXXXXXXXXXXXXXXXX. The individual and five other witnesses,
one presented by the DOE and four by the individual, testified at the hearing. The Office of Hearings and
Appeals received the transcript of the hearing on XXXXXXXXXXXXXXXXXX.

FINDINGS OF FACT

There are no material disputes about the facts in this case. The individual has admitted to the factual
allegations made in the Notification Letter.

The individual began working at the DOE's XXXXXXXXXXXX in 1979. Because he admitted that he
had used marijuana prior to 1979, he was required to sign a Drug Certification as a precondition to his
employment at XXXXXX. On September 18, 1979, he signed the following certification:

Whereas, I have been made aware of the U.S. Department of Energy's concern with regard to the non-
medical use of any illegal drug or narcotic by individuals engaged in the important missions of the
nation's energy program, I hereby certify that I will not use narcotics, hallucinogens or other illegal drugs,
except as prescribed by a physician licensed to dispense drugs in the practice of medicine, at any time
while employed in a position with a "Q" access authorization.

The individual has been continually employed at XXXXXX from 1979 until the present. At the time of his
September 13, 1994 drug test, he had been working for several years as a production technician handling
special nuclear materials. As a result, the individual participated in the DOE's Personnel Assurance
Program (PAP).<1>The PAP is designed to promote employee reliability through a system of annual
medical examinations, psychological evaluations and drug tests designed to identify those individuals
whose judgment may be impaired by physical and/or emotional disorders, illegal drug use, or alcohol
abuse.

On September 13, 1994, the individual submitted to a random drug test administered through the PAP. The
results of the drug test showed that the individual had recently used a cannabinoid.

The individual's "Q" access authorization was suspended in September 1994 following his positive drug
test. On September 21, 1994, the individual participated in a Personnel Security Interview concerning his
involvement with drugs (the 1994 PSI). The individual told DOE security personnel that since he started
working for the DOE in 1979, he had used an illegal drug only once, when he smoked marijuana
following a Saturday night barbecue at his home on September 10, 1994. He said that he had no present
recollection of signing a Drug Certification when he came to work for the DOE in 1979, but stated that he
was aware that the DOE prohibited the use of illegal drugs by employees. He stated that his wife suffers
from Multiple Sclerosis, and that the marijuana was brought to his house by a friend who thought that it
might have a positive effect on his wife's condition. He also stated that he had about seven beers that
evening and was "too drunk to drive" at the time that he sampled the marijuana. Transcript at 29. He
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admitted that the stress of caring for his invalid wife and his daughter occasionally caused him to drink to
excess. PSI Transcript at 31.

After learning of his positive drug test, the individual voluntarily enrolled in the DOE's Employee
Assistance Program (EAP). Following an initial interview on September 21, 1994, the individual was
admitted for in-patient treatment for alcohol detoxification at the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
from September 27 through October 4, 1994. Following this in-patient treatment, the individual
participated in the EAP's recommended out-patient treatment program for alcohol and drug abuse,
consisting of individual and group therapy sessions, and attendance at Alcoholics Anonymous meetings.
The individual completed the requirements of the program. He was discharged from the program on
January 16, 1995.

The EAP counselors advised the individual to access appropriate social services in order to alleviate the
highly stressful home environment engendered by his wife's chronic illness. The individual contacted the
XXXXXXXX chapter of the Multiple Sclerosis Foundation, where he was referred to
XXXXXXXXXXXXXX, Director of Social Services, XXXXXXXXXXXXXXXXXX, for family
counseling. Ms. XXXXXXXX found that the individual's wife suffered from Multiple Sclerosis
deterioration to such an extent that the individual and his teenage daughter could no longer provide
adequate care for her in their home. At her recommendation, the family members agreed to consider
nursing home placement for the wife, which was accomplished on May 31, 1995.

ANALYSIS

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. §710.7(a). I have examined the evidence in light of
the requirements of Part 710, and assessed the credibility and demeanor of the witnesses who gave
testimony at the hearing.

There is no dispute that the individual smoked marijuana on September 10, 1994, that he was aware of the
general DOE policy prohibiting employees from using illegal drugs, and that in 1979 he had signed a DOE
Drug Certification. Accordingly, the DOE has established a prima facie case regarding its Criterion L
findings that (i) the individual knowingly violated DOE drug policy and (ii) violated the terms of his DOE
Drug Certification. The burden now shifts to the individual to show that restoring his clearance would not
endanger the common defense and security and would be clearly consistent with the national interest. 10
C.F.R. § 710.27(d); Personnel Security Hearing, VSO-0002, 24 DOE ¶ 82,752 at 85,511 (1995). I will first
evaluate the individual's actions in light of the DOE's general policy prohibiting the use of illegal drugs by
DOE clearance holders. I will then discuss the significance of the individual's violation of his 1979 DOE
Drug Certification.

The individual clearly used marijuana on September 10, 1994 in spite of his awareness of the DOE's drug
policy prohibiting such use. <2>Although any violation of DOE drug policy is a very serious matter, it is
possible under certain circumstances for an individual to mitigate the DOE's security concerns. In making
a determination on this issue, I must consider the relevant factors and circumstances connected with the
individual's conduct. These factors, which are set forth at 10 C.F.R. § 710.7(c), include "the nature, extent,
and seriousness of the conduct, to include knowledgeable participation; the frequency and recency of the
conduct; the voluntariness of participation; the age and maturity of the individual at the time of the
conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral changes;
the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; and the
likelihood of continuation or recurrence."

Having reviewed the evidence in light of these factors and circumstances, I find that the individual has

file:///cases/security/vso0002.htm
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satisfactorily mitigated the security concerns raised by this violation of DOE drug policy. As discussed
below, I find that the individual's exposure to and use of marijuana was a solitary occurrence that came
about without planning or forethought on his part. Other than this isolated incident, the individual has not
exhibited behavior with regard to the use of illegal drugs that would suggest he is irresponsible or lacks
good judgment. He has taken responsibility for his actions. Moreover, he has voluntarily completed an
intensive rehabilitation program, and taken necessary but painful actions to substantially reduce the stress
levels in his home environment. These actions reflect the ability and willingness of the individual to make
a commitment to the DOE to refrain from the future use of illegal drugs and to eliminate risk factors that
could lead to a violation of this commitment.

I accept the individual's assertion that he used marijuana only once. This assertion is supported by his
testimony, his demeanor at the hearing, and by his record of successful participation in the PAP for several
years. The PAP requires participating employees to undergo an annual security evaluation, to submit to
medical and psychological examinations, and to random testing for the use of illegal drugs and alcohol
abuse. At the hearing, the DOE introduced evidence of recent PAP drug tests indicating that the individual
was randomly tested on the following dates: May 29, 1991; August 9, 1991; September 11, 1992;
September 14, 1993; and September 13, 1994. All of the tests prior to September 13, 1994 were negative,
indicating that the individual was not a regular user of marijuana during this period. DOE Exhibit 9. At the
hearing, the individual stated that since the September 1994 episode, he has submitted to random drug tests
six or seven times, and that these tests have all been negative for illegal drugs. DOE counsel did not
contest this assertion. Transcript at 78.

At his 1994 PSI and at the hearing, the individual offered a clear, consistent and convincing recounting of
the circumstances in which he used marijuana on September 10, 1994. His demeanor at the hearing was
non-evasive and believable. At both the 1994 PSI and at the hearing, the individual maintained that he
shared a single marijuana cigarette with his wife and the family friend who brought the marijuana to his
home.

This girl had read that different people - - you know, that they used marijuana for glaucoma patients, and
that some MS patients had experimented with it, and so she came over that day and said she had some and
would she [the individual's wife] like to try it. . . . [i]t was just a small amount inside of a cellophane
package. . . . She rolled it into a joint and they started smoking it. I was sitting there talking to them and
they handed it to me and I smoked it.

Transcript at 59-60. At both the PSI and at the hearing, the individual admitted that his heavy consumption
of alcohol in the course of the evening contributed to his decision to smoke marijuana. In view of the
totality of the circumstances described above, I accept the individual's consistent account of his one-time
use of marijuana.<3>

The individual also has made a convincing showing that his violation of the DOE's drug policy is unlikely
to recur due to his intensive rehabilitation program and the actions he has taken to reduce the stressors in
his home environment. As described above, the individual voluntarily enrolled in the DOE's EAP.
Through the EAP, he underwent in-patient treatment for alcohol detoxification at XXXXXXXXXXXX
followed by more than three months of out-patient treatment for alcohol and drug abuse, consisting of
individual and group therapy sessions, and attendance at Alcoholics Anonymous meetings. The individual
successfully completed the requirements of the EAP.<4>

In early 1995, the DOE/XXXXX security staff arranged for the individual to undergo a psychiatric
evaluation regarding his use of alcohol and drugs by XXXXX, M.D., of the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. In a March 7, 1995
interview, Dr. XXXXX obtained the individual's family and background history, his work and educational
history, his past medical history, and a detailed history concerning his use of alcohol and drugs. Dr.
XXXXX also conducted a Mental Status Evaluation of the individual based on his responses to questions,
his affective state, and specific verbal tasks. In his report to the DOE/XXXXX, Dr. XXXXX found that
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[the individual] shows evidence of rehabilitation and that the treatment he has had is adequate, although
continued monitoring by interview contacts and continued random screening for drugs and alcohol is an
important follow up.

Dr. XXXXX also concludes: "I do not feel that the individual has an illness or mental condition which
causes or may cause a significant defect in judgment or reliability and that problems in that area would
arise only if he started drinking or using drugs again." DOE Exhibit 5. Dr. XXXXX appears to refer here
to a resumption of the heavy drinking that the individual engaged in prior to rehabilitation treatment.<5>

Finally, the individual has worked to resolve the horrendously stressful situation engendered by his wife's
chronic illness. At the hearing the individual described the constant physical and emotional burden of
caring for his wife over the course of her illness. He testified that in recent years, his wife's physical
deterioration was such that she was confined to a motorized cart, and that he was responsible for all
aspects of her care, including administering her medication injections. He reported that he was constantly
worried about her safety.

. . . we were afraid that - - she'd fallen several times while we were there, and I was afraid that she was
going to fall while no one was there and injure herself.

Transcript at 70-71. He also testified that his wife was often in a confused and highly emotional mental
state, and inflicted substantial emotional abuse on him and on their teenage daughter. Transcript at 68-69.
With the assistance of XXXXXXXXXXXXXX at XXXXXXXXXXXXXXXXXX, he has resolved this
situation by finding appropriate nursing home care for his wife. The following written statement from Ms.
XXXXXXXX was introduced by XXXXX at the hearing:

The several year period during which the . . . [individual's] family faced the placement issue, was
enormously stressful with each family member demonstrating shattered coping skills. With time and
counseling, I am pleased to report that this family has survived, and with newfound skills are living
productive and stable lives.

September 19, 1995 Letter from XXXXXZXXXXXXXXX to Kent Woods, Hearing Officer (Individual
Exhibit 1).

Considering the factors set forth at 10 C.F.R. § 710.7(c), I find that the individual's involvement with drugs
was an unpremeditated, one-time occurrence, uncharacteristic of the individual's conduct as a whole. His
stress and fatigue at the time of the occurrence, arising from his wife's physical, mental and emotional
deterioration with Multiple Sclerosis and resulting in his excessive consumption of alcohol, was a
significant factor in his conduct. His violation of the DOE's drug policy is unlikely to recur due to his
intensive rehabilitation program and the actions he has taken to reduce the stressors in his home
environment.

I cannot conclude that one mistake, arising under these circumstances, demonstrates that the individual is
dishonest, irresponsible or lacks good judgment. I therefore find that he has successfully mitigated the
DOE's security concerns with respect to his violation of DOE drug policy.

In the present case, however, more than a violation of the DOE drug policy is at issue. When the
individual used marijuana on September 10, 1994, he also violated the terms of his 1979 DOE Drug
Certification. The violation of such a commitment raises significant additional security concerns. At the
Hearing, the security specialist explained that if the individual had not previously signed a drug
certification, the DOE could conduct a "more lenient" evaluation of the mitigating factors present in this
case, but that the presence of a drug certification demonstrated (i) that the individual "was already aware"
that a drug violation would result in the suspension of his clearance, and (ii) that the individual was unable
to uphold his personal commitment to the DOE not to use illegal drugs. Testimony of
XXXXXXXXXXXXXX, DOE security specialist, Transcript at 32-33.
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Accordingly, an individual's use of marijuana in violation of a DOE Drug Certification raises serious
issues of honesty, reliability and trustworthiness above and beyond a violation of DOE's general anti-drug
policy. The DOE security program is based on trust, and if an employee lies to the DOE or breaks a
written promise to the DOE, that trust is violated. However, even in the case of a Drug Certification
violation, I am required to identify and assess significant factors that may function to mitigate the security
concerns raised by the violation. 10 C.F.R. § 710.7(a) and (c). As discussed above, I have found that the
individual's drug use was a one-time occurrence, that the individual has demonstrated evidence of
rehabilitation sufficient to minimize the risk of a recurrence, that the violation was not associated with any
actual breach of security, and that the individual is willing to renew his commitment to the DOE and
accept the full consequences of any future violation. Nevertheless, I believe that this combination of
factors alone generally is insufficient to mitigate an individual's violation of a Drug Certification.

In the present case, however, other significant mitigating factors exist with regard the individual's violation
of his Drug Certification. These factors are the circumstances under which the individual executed his
1979 Drug Certification and the passage of time of almost fifteen years between the individual's execution
of his Drug Certification and his one-time use of marijuana in September 1994. These factors lead me to
accept the individual's assertion that his violation of his Drug Certification was not a conscious, deliberate
action on his part. At his 1994 PSI, the following exchange took place:

Security Specialist: Do you remember signing this Drug Certification in 1979?

Individual: No. I don't remember.

Security Specialist: Are you aware of DOE policy against the use of illegal drugs?

Individual: Yes.

PSI Transcript at 13. The circumstances under which the individual signed his Drug Certification support
the reasonability of his assertion that after fifteen years he did not recall signing it. This Drug Certification
was not offered as the result of a failed drug test, arrest or other traumatic event that would create a
lifelong memory of the event. Rather, the individual's Drug Certification was offered to him at the time he
became employed at the DOE, and was offered because he freely disclosed in a pre-employment interview
that he had previously used marijuana. At that time, the individual undoubtedly filled out and signed many
forms relating to his prospective employment with the DOE. Nor was this Drug Certification linked with
any probationary monitoring program. He simply signed the Drug Certification, received his access
authorization, and commenced his employment. Finally, there is no indication that the DOE ever reminded
the individual in any way that he was signatory to a Drug Certification and bound by its terms.<6>

Under these circumstances, it is unreasonable for the DOE to find that the individual's action in violation
of his 1979 Drug Certification involved either (i) a conscious decision to ignore a previous warning that
future drug use would lead to the revocation of his clearance, or (ii) a conscious decision to violate a
personal commitment made to the DOE to abstain from illegal drugs. Nor can the DOE reasonably expect
the individual to have remembered the specific acknowledgments and commitments arising from his
execution of the 1979 document. Accordingly, I find that individual's one-time violation of his Drug
Certification amounts to a technical violation that does not raise the substantial doubts regarding the
individual's honesty, reliability and trustworthiness that usually are associated with the violation of a DOE
Drug Certification. The significant violation that occurred in this case was the individual's conscious
violation of the DOE's anti-drug policy, not his violation of the 1979 Drug Certification. As discussed
above, I find that the individual has presented information that successfully mitigates the security concerns
raised by his one-time violation of the DOE's anti-drug policy.

In view of the criteria set forth in 10 C.F.R. Part 710, I find that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. It is therefore my opinion that the individual's level "Q" access authorization should
be restored.
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The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues.

All submissions must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
Avenue, S.W., Washington, D.C. 20585. In addition, a party must send a copy of each of its submissions
to the other party.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

<1>The PAP was established by DOE Order 5610.11.

<2>As a participant in the PAP, the individual on an annual basis was required to sign a statement that he
had been interviewed and briefed on the purpose and significance of the PAP and understood its intent
and significance. Since the individual signed the PAP form on a yearly basis and participated in random
drug tests under that program, he clearly was aware that employees in the PAP were required to abstain
from illicit drug use. Thus, while the individual remained in the PAP, he was under an obligation to be
drug-free.

<3>At the hearing, the individual stated that two significant inaccuracies are contained in interview notes
made by EAP counselor XXXXXXXXXXXXX on September 21, 1994. DOE Exhibit 7.

The individual states that he told Ms. XXXXXXXX that he smoked a single marijuana cigarette on
September 10, 1994 whereas Ms. XXXXXXXX recorded in her notes that he smoked three joints at that
time. The individual also asserts that he told Ms. XXXXXXXX that he only has used marijuana once since
1979 whereas the counselor recorded the cryptic statement that he "had not used except on rare occasion
since 1979 when he started work at XXXXXX." Transcript at 60-61 and 81-82 and DOE Exhibit 7. I
accept the individual's assertions in this matter and find that Ms. XXXXXXXX's interview notes are not
sufficient to raise a substantial doubt with respect to the individual's honesty. Moreover, as reflected by the
hearing testimony of EAP Counselor XXXXXXXXX, the notes made by Ms. XXXXXXXX on the Client
Assessment Form recorded Ms. XXXXXXXX's general assessment of the parameters of the individual's
substance abuse problem, and did not necessarily record XXXXX statements with pinpoint accuracy.
Transcript at 116-17.

<4>The individual's successful rehabilitation is supported by the testimony of two of the individual's
supervisors. XXXXX, who last supervised the individual in 1993 prior to his participation in the EAP,
reported that he personally smelled alcohol on the individual's breath on two or three occasions when he
arrived for work in the morning. Mr. XXXXX further stated that the individual was a capable employee,
but that he experienced problems "keeping him in his work station, keeping him on his toes" and "cleaning
up his mess when he got through." Transcript at 131-32. In contrast, XXXXX the individual's supervisor
since September 1994, reported that the individual learned his new job duties quickly and has performed
them very well. He also reports that the individual is punctual, and has never been observed to be under
the influence of alcohol in the workplace. Transcript at 119-20. Neither of the individual's supervisors
reported observing any indications of illegal drug use by the individual. Transcript at 120 and 134.

<5>In his report, Dr. XXXXX appears to view the individual's excessive drinking as stress-related rather
than as a symptom of alcoholism or alcohol dependence. He notes that the individual "admits using
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alcohol excessively at times . . . but states after finishing a treatment program at XXXXXXXXXXXX, he
has had one alcoholic drink on only one or two occasions. If his history is correct, he is not using alcohol
excessively at the present time. . . ." Dr. XXXXX does not find that the individual has a specific illness or
mental condition with respect to alcohol, and does not appear to recommend that the individual maintain a
total abstinence from alcohol as a condition for holding a "Q" clearance. DOE Exhibit 5.

<6>As noted above, the individual's participation in the PAP served to remind him on a regular basis of
the DOE's general policy prohibiting the use of illegal drugs. However, there is no indication in the record
of this proceeding that the PAP ever referred to his 1979 Drug Certification or required the individual to
execute any other pledge or promise that he would not use illegal drugs.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: July 6, 1995

Case Number: VSO-0046

This opinion concerns the eligibility of XXXXX (hereinafter referred to as the individual) for continued
"Q" access authorization. The regulations governing an individual's eligibility are set forth at 10 C.F.R.
Part 710, Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material. In this opinion, I will consider whether, based on the record before me, the individual's
access authorization should be restored. For the reasons stated below, I am of the opinion that the
individual's access authorization should not be restored.

I. Procedural Background

The individual works at the XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
outside of XXXXXXXXXXXXXXXX. During the course of Personnel Security Interviews (hereinafter
referred to as PSI), two people identified the individual as a person with whom they had smoked marijuana
during the mid-1980s. As a result of those disclosures, DOE/XXXXX conducted recorded interviews
pursuant to 10 C.F.R. § 710.10(a) with the individual on May 18 and 19, 1994. In those interviews, the
individual denied smoking marijuana during the mid-1980s and could not offer an explanation why two
people would identify him as having done so. In addition, the individual admitted in his second interview
that something he said during the first interview was not truthful. After the interviews, DOE/XXXXX
decided that information creating doubt as to the individual's eligibility for access authorization remained
unresolved. DOE/XXXXX therefore requested the authority to conduct an administrative review
proceeding from the Director of the Office of Safeguards and Security.

The administrative review proceeding began with the issuance of a Notification Letter dated June 1, 1995.
See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the DOE
created a substantial doubt concerning his continuing eligibility for a "Q" access authorization. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of that derogatory
information. The Notification Letter also informed the individual that he was entitled to a hearing before a
Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.
On June 19, 1995, the individual requested a hearing. DOE/XXXXX forwarded the individual's request to
the DOE's Office of Hearings and Appeals. On July 17, 1995, I was appointed the Hearing Officer in this
matter.

file:///persecc.htm#vso0046
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In accordance with 10 C.F.R. § 710.25(e) & (g), the hearing was convened at the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX on
XXXXXXXXXXXXXXXXX. The DOE called three witnesses to testify: a DOE personnel security
specialist and the two people who had stated in PSIs that they had smoked marijuana with the individual
during the mid-1980s. The individual called six witnesses: his wife, the owner of the house at which the
individual's bachelor party was held, and four character witnesses. After the hearing, it came to my
attention that certain documents generated by DOE/XXXXX might bear on my considerations in this
matter. I sent copies of those documents to the individual and DOE Counsel and asked them to comment
on them by January 8, 1996. At that time, the record in this case was closed.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual on June 1, 1995, disclosed the
following derogatory information that created a substantial doubt regarding the individual's continued
eligibility for "Q" access authorization:

(1) During a PSI on May 17, 1994, a source stated that he had smoked marijuana on a weekly basis with
the individual during an 18-month period in the early to mid 1980s;

(2) During a PSI on May 18, 1994, another source stated that he had smoked marijuana four to six times
with the individual during the mid 1980s;

(3) During PSIs on May 18 and 19, 1994, the individual denied ever smoking marijuana; and

(4) During his PSI on May 18, 1994, the individual denied that he attended a bachelor party in his honor.
Yet at a PSI on May 19th, he admitted that he did in fact attend a bachelor party.

According to the Notification Letter, this information fell within one regulatory criterion, subsection (f) of
10 C.F.R. § 710.8. Criterion (f) involves, in part, deliberately misrepresenting, falsifying, or omitting
significant information during a personnel security interview or in oral statements made in response to
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization.

III. Findings

It is clear the information on which DOE/XXXXX relied raised a legitimate security concern which
justified the suspension of the individual's access authorization. As stated before, two individuals during
separate, sworn PSIs stated that they had smoked marijuana with the individual during the mid-1980s. In
an interview on May 17, 1994, one witness said that he did not want to volunteer names, but if the
interviewer asked about specific people he would honestly comment about those people. Transcript of
Personnel Security Interview on May 17, 1994, at 5-6. He stated that he had a fear of reprisal from the
people that he named. Id. at 9. When asked about the individual, the witness stated that he smoked
marijuana on a weekly basis with the individual beginning in 1983. This activity extended over an
eighteen-month period. Id. at 15. The witness also stated that he does not believe that the individual has
smoked marijuana for a number of years. Id. at 22.

The other witness was interviewed a day later on May 18th. At first he stated that he had smoked
marijuana a couple of times in 1983 or 1984, but did not smoke marijuana with anyone who worked at the
XXXXX Site. Transcript of Personnel Security Interview on May 18, 1994, at 15-16. When pressed by the
interviewer, he disclosed that he had smoked marijuana a few times with two people who worked at the
Site, including the individual. This activity was in 1986 or 1987. Id. at 21. The witness also participated in
two follow-up interviews in which he could have recanted his allegations, but did not. He reiterated his
previous testimony that he had smoked marijuana with the individual on a few occasions in 1986 or 1987,
and agreed to testify about the matter. Transcript of Personnel Security Interview on July 7, 1994;
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Transcript of Personnel Security Interview on February 7, 1995.

In a PSI, the individual denied smoking marijuana at any time. Transcript of Personnel Security Interview
on May 18, 1994, at 7-8 (hereinafter cited as Exhibit 16); Transcript of Personnel Security Interview on
May 19, 1994, at 5 (hereinafter cited as Exhibit 11). At the same time, the individual was less than
forthcoming about the bachelor party he attended. During his interview on May 18th, the individual was
asked whether he had a bachelor party prior to his marriage. He said that he did not. Exhibit 16 at 28-29.
In another interview the next day, the individual was informed that people told DOE/XXXXX that they
attended the individual's bachelor party. Exhibit 11 at 7. At that point, the individual acknowledged having
a bachelor party, but stated that he didn't stay long. Exhibit 11 at 7. When asked why he was not truthful
about it the day before, he stated that he did not want his wife to find out that there were two dancers at
the party. Exhibit 11 at 9. After reading transcripts of those interviews, it is clear that DOE/XXXXX had
concerns that the individual deliberately falsified or omitted significant information during his interviews.

At the hearing, the two witnesses who said they had smoked marijuana with the individual during the
1980s refused to answer any questions other than to identify themselves. Each of the witnesses claimed his
right not to respond to questions under the fifth amendment to the United States Constitution. In addition,
one of the witnesses asked to make a statement for the record. That witness stated:

I've reviewed the tapes and transcripts of the alleged interview, and based on a number of factors, my
review of those tapes and transcripts – based on my perceptions currently, the facts of that are
misrepresented. Not through an intentional misleading by myself.

I feel like I was under coercion. I feel like I was being led by the interviewers. I feel like – based on my
perception of the facts and the representations, those are misinterpreted in the transcript. They are
misstated and I have no reason to believe that an individual should be adjudicated based on that transcript
or those tapes.

Transcript of Hearing on September 14, 1995, at 24-25 (hereinafter cited as Hearing Tr.). When I asked
the witness why I should believe his statement, he would not answer my question. Id. at 25. I did not find
his statement convincing while at the hearing, and upon reflection I do not find it convincing now.

The individual's wife also testified at the hearing. As I noted above, the individual was not truthful when
first asked about whether he attended a bachelor party in his honor. When he disclosed the next day that
he did in fact attend a bachelor party, he stated that he was not honest the day before because he did not
want his wife to know that he had attended the party because there were two dancers there. At the hearing,
his wife testified that she knew that the individual would attend a bachelor party a few days before the
event. Hearing Tr. at 48. She also testified that she had made clear to her husband that her objection was
not to his attendance at a bachelor party, but rather to the presence of any women. Hearing Tr. at 53. She
further testified that she knew that women had attended the bachelor party within a year of its occurrence.
Hearing Tr. at 54. However, it is unclear how she learned this information, and whether the individual
knew she knew.

The person at whose house the bachelor party was given also testified at the hearing. He testified that he
had never known the individual to smoke marijuana. Hearing Tr. at 59. He also testified that no one
smoked marijuana at the bachelor party. Hearing Tr. at 57. However, he hesitated when answering that
question. Hearing Tr. at 60-61. When I asked him why he had hesitated, the witness responded that two
facts make him think that attendees smoked marijuana outside of his house:

The Hearing Officer: So people may have disappeared from time to time?

[Witness:] That's correct.

The Hearing Officer: Okay.
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[Witness:] There were a lot of strange things that happened – stuff outside the house that next day. You
know, things happening outside and around the house which leads me to believe, you know, why would
you have any business being out there.

Hearing Tr. at 61. Based on my observations of the witness at the hearing, I believe that he was being
truthful about this matter: although he did not see anyone smoking marijuana at the bachelor party, he
observed people going outside from time to time during the night and found physical evidence outside his
house the next morning to suggest that guests at the bachelor party smoked marijuana in the yard outside
the house.

The hearing also included testimony from four other witnesses who appeared in support of the individual.
All four witnesses testified that they had never known the individual to smoke marijuana. Hearing Tr. at
67, 77, 83 and 87. Two of them testified that they attended the individual's bachelor party and did not see
the individual or anyone else use marijuana at the individual's bachelor party. Hearing Tr. at 83-84, 88 and
89. While I believe these witnesses were being truthful, this favorable testimony is not very reliable. Two
of these witnesses testified that they believed that DOE's witnesses had never used marijuana, Hearing Tr.
at 70 and 79, although that fact is uncontroverted. Furthermore, as noted previously, the person at whose
house the bachelor party was given gave convincing evidence that marijuana had indeed been smoked that
night.

Finally, after the scheduled witnesses had testified, I asked the individual whether he wanted to testify at
the hearing. Hearing Tr. at 90. He said that he did not. Id.

The DOE/XXXXX relied on 10 C.F.R. § 710.8(f) as the basis for suspending the individual's "Q" access
authorization. As I noted above, criterion (f) involves, in part, deliberately misrepresenting, falsifying, or
omitting significant information during a personnel security interview or in oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization. After considering the evidence presented at the hearing, the demeanor of the
witnesses, and the documentary record, I find that the individual has not been truthful about incidents in
his past in response to questions asked at personnel security interviews. The statements of two witnesses,
independently given to DOE/XXXXX, certainly created a security concern. Once that occurs, it is
incumbent on the individual to resolve those concerns. This is not a criminal matter, where the government
would have the burden of proving the defendant guilty beyond a reasonable doubt. Rather, the
administrative review process is a proceeding where the individual may present evidence to show that "the
grant or restoration of access authorization to the individual would not endanger the common defense and
security and would be clearly consistent with the national interest." 10 CFR § 710.27(a). In a case such as
this, the credibility of the people involved is of paramount importance. The best way for the security
concerns to have been resolved by me would have been for the individual to testify at the hearing and to
subject himself to cross examination. The individual chose not to do that.

Based on the forgoing discussion, I find that the individual deliberately misrepresented, falsified, or
omitted significant information during his Personnel Security Interview on matters that are relevant to a
determination regarding his eligibility for DOE access authorization.

IV. Conclusion

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). After carefully considering the record in
view of the standards set forth in 10 C.F.R. Part 710, I find that the derogatory information presented by
DOE/XXXXX in this case is accurate and that the individual has failed to present sufficient evidence to
rebut or mitigate that derogatory information.

Among the factors I have considered in rendering this opinion concerning the individual's eligibility for
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access authorization are the following: the nature, extent, and seriousness of his conduct; the
circumstances surrounding his conduct, including knowledgeable participation; the frequency and recency
of his conduct; his age and maturity at the time of the conduct; the voluntariness of his participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for his conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation
or recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).

I have found that there is significant derogatory information in the possession of DOE/XXXXX that
provided a sufficient basis for invoking the criterion in 10 C.F.R. § 710.8(f). As pointed out by the
Personnel Security Specialist in her testimony at the hearing, the security program is based on trust.
Hearing Tr. at 15. If an employee lies to the DOE, that trust is violated. As the Personnel Security
Specialist testified, the individual's previous drug use is not the concern in this case. Hearing Tr. at 16. In
the present case, the individual's lack of truthfulness is a serious breach of his relationship of trust with the
DOE.

The regulations governing this matter state that the Hearing Officer will render an opinion favorable to the
individual if he or she "is of the opinion that it will not endanger the common defense and security and
will be clearly consistent with the national interest to grant or continue access authorization." 10 C.F.R. §
710.27(d). In view of the criteria set forth in 10 C.F.R. § 710.8, the factors set forth in 10 C.F.R. §
710.7(c), and the record before me, I am unable to find that restoring the individual's access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: July 18, 1995

Case Number: VSO-0048

Respondent XXXXX requested a hearing on the continuation of his access authorization. The Respondent
works for a contractor at the XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, a
component of the Department of Energy (DOE). After a security review revealed derogatory information
about the Respondent, the manager of XXXXX suspended his access authorization.

The hearing was held before the undersigned Hearing Officer on XXXXXXXXXXXXXXXXX. After
considering the evidence in view of the relevant regulations, it is my opinion that the Respondent's access
authorization should not be continued.

BACKGROUND

The Respondent's eligibility for access authorization is governed by regulations found at 10 C.F.R. Part
710. The regulations set forth specific types of derogatory information that create a question as to an
individual's eligibility for access authorization. In this case, the DOE charged that the Respondent had
"engaged in unusual conduct or [is] subject to circumstances which tend to show that [he] is not honest,
reliable, or trustworthy, including conduct or circumstances involving a pattern of financial irresponsibility
within the meaning of paragraph (l), Section 710.8, of 10 C.F.R. Part 710, Subpart A."<1>

At the hearing, the DOE presented the testimony of a security specialist, and the Respondent testified on
his own behalf. The Respondent did not dispute the facts underlying the DOE's allegation. He explained
that he was "not questioning the authenticity of the information" that formed the basis of the DOE's
allegations, but he was "questioning the sufficiency" of the facts for revoking his access authorization.<2>

FINDINGS OF FACT

The Respondent is a XXXXX-year old XXXXXXXXXX who has worked at XXXX for more than twenty
years.<3> His gross salary in 1994 was approximately $41,000.<4> He is unmarried and lives at home
with his parents.<5>

At various times since 1970, when his father experienced periods of unemployment, the Respondent has
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helped support his parents and fourteen brothers and sisters.<6> He estimates that, from 1970 to the
present, he gave between $60,000 and $70,000 to his parents, brothers, and sisters.<7> He has neither
requested nor received repayment for these gifts.<8>

In 1981, the Respondent took out a mortgage of $24,000 to purchase the home of his late grandmother. He
said he planned to convert the house to a rental property. He could not afford repair costs, however, and
he never rented the property to a tenant.<9>

The mortgage payments apparently strained the Respondent's financial resources to the breaking point. As
early as December 1982, he fell delinquent on his monthly mortgage payments. Over the course of the
next ten years, he was unable to bring his mortgage account up to date or establish a pattern of regular
payments, and the lender foreclosed the mortgage in December 1992.<10> In 1994, the city condemned
the house and razed it, assessing the Respondent $4,000 to cover the costs of razing.<11>

Besides defaulting on his mortgage, the Respondent has neglected his federal, state, and local taxes. He
failed to file a federal tax return for the tax years 1989 through 1993; failed to file XXXXXXXXXXX
state income tax returns for the tax years 1989 through 1994; failed to pay county property taxes for the
tax years 1991 through 1993; failed to pay city wage taxes for the tax years 1989 through 1994; and failed
to pay school district property taxes for the tax years 1991 through 1994.<12>

The Respondent has no lack of excuses for failing to comply with the tax laws. He claimed, for example,
that he prepared his tax returns, but that his father or brother secretly failed to mail them to cause trouble
for him.<13> He also claimed that he stopped paying property taxes because the property he purchased
was not what he expected, and he wanted to return it to the seller.<14> Despite these claims, he has
apparently never discussed his suspicions about the tax returns with his father, nor did he take any steps to
cancel the purchase of the house of the house, or to sell it.<15> The Respondent maintained that he does
not owe state or federal taxes beyond what was withheld from his paycheck, but acknowledged that he is
required by law not only to pay taxes, but to file a tax return as well.<16>

A security specialist interviewed the Respondent in September 1994, February 1995. The Respondent told
the specialist that he would pay his back taxes at each interview.<17> He said the Internal Revenue
Service did not respond to his requests to arrange for filing his overdue returns. He acknowledged,
however, that he received a letter from the Internal Revenue Service, but did not bother reading it.<18> At
the time of the hearing he had still not filed the missing tax returns or paid the delinquent taxes.<19>

ANALYSIS

As an initial matter, the Respondent claimed that the regulations governing the criteria for access
authorization are unconstitutionally vague.<20> I find no basis for this claim. The wording of the
regulation is clear enough that a person of ordinary intelligence can understand it. The Respondent has not
identified any section of the regulation that contains vague language. Moreover, he has admitted to
"irresponsibility" in his financial affairs, so he clearly understands the term "financial
irresponsibility."<21> He has also acknowledged that he understands the relationship between financial
irresponsibility and security concerns.<22> I conclude, therefore, that the Respondent's claim that the
regulations are unconstitutionally vague is without merit.

For his defense to the DOE's allegation of financial irresponsibility, the Respondent admitted that "there
has been irresponsibility" in his financial affairs, but attributes it to "misplaced generosity" or "just being a
kind person."<23> I do not see the relevance of the Respondent's purported motives. It is the Respondent's
actions that I must consider, and the implications of those actions for the risk that he will compromise
classified material. See Personnel Security Hearing, VSO-0001, 24 DOE ¶ 82,751 at 85,507 (1995) (an
individual's conviction for fraud not mitigated by her motive of helping her mother). I find that his actions
are marked by a clear pattern of irresponsibility. Whatever his motives may be, his irresponsibility
establishes that he poses an unacceptably high security risk.
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I conclude therefore that the Respondent has not mitigated his admitted pattern of financial irresponsibility
by showing his generosity and kindness. Furthermore, I conclude that the Respondent's excuses for failing
to pay his mortgage and taxes and file tax returns are inadequate. In reaching these conclusions, I consider
it significant that the Respondent's financial problems are not isolated incidents, but repeated acts of
irresponsibility and continual failure to take corrective action. Consequently, I find that the Respondent's
habitual irresponsibility with his own finances raises a serious doubt about his ability to responsibly handle
classified material and follow security regulations.

CONCLUSION

In view of the criteria set forth in 10 C.F.R. Part 710, and the reasons stated above, I find that continuing
the Respondent's access authorization would endanger the common defense and security and would not be
clearly consistent with the national interest. It is therefore my opinion that the Respondent's access
authorization should not be continued.

Warren Gray

Hearing Officer

Office of Hearings and Appeals

<1>Notification Letter to the Respondent from XXXXX, manager of XXXXX, dated June 23, 1995.

<2>Transcript of Hearing (Tr.) at 14.

<3>Tr. at 61-62.

<4>Tr. at 117.

<5>Tr. at 66; 83.

<6>Tr. at 65-66.

<7>Tr. at 126. He has also lent or given money to coworkers. Tr. at 87; 101.

<8>Tr. at 127; 146.

<9>Tr. at 77-79.

<10>Notification Letter at 2.

<11>Tr. at 75-76.

<12>Notification Letter at 1-2.

<13>Tr. at 122-124.

<14>Tr. at 132-33.

<15>The Respondent did talk to attorney about the house, but took no other steps to cancel the purchase.
Tr. at 112; 140.

<16>Exhibit 2 at 4; Tr. at 7.

<17>Exhibit 1 at 11, 23-25; 29-30; Exhibit 2 at 4-7.
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<18>Exhibit 3 at 4-5.

<19>Tr. at 102; 109-112; 139-42.

<20>The vagueness doctrine is the legal principle that penal statutes that do not fairly inform a person of
what are commanded or prohibited is unconstitutional. The Respondent did not attempt to show that the
vagueness doctrine applies to the access authorization regulations, which I do not find to be penal statutes.
For the definition of the vagueness doctrine, see United States v. Harriss, 347 U.S. 612, 617 (1954);
Papachristou v. Jacksonville, 405 U.S. 156, 162 (1972). For the definition of a penal statue, see
Huntington v. Attrill, 146 U.S. 657 (1892).

<21>Tr. at 14; 150.

<22>Exhibit 1 at 30-31; Exhibit 2 at 33-34;.

<23>Tr. at 150.
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Case No. VSO-0049, 25 DOE ¶ 82,785 (H.O.
Cronin Jan. 4, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:July 19, 1995

Case Number: VSO-0049

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the Individual") for continued
"Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>In
this Opinion, I will consider, based on the record before me, whether the Individual's access authorization
should be restored.

I. BACKGROUND

The Individual was hired as an XXXXXXXXXXXXXXXXXXXX in 1991 by the Department of Energy's
XXXXX Operations Office (DOE/XXXXX). The Individual was subsequently granted a "Q" access
authorization in June of 1992. In January 1994, the Office of Personnel Management (OPM) conducted a
background reinvestigation of the Individual. During this reinvestigation, OPM uncovered information
which DOE/XXXXX found to be derogatory and that created questions regarding the Individual's
continued eligibility for an access authorization. Therefore, pursuant to 10 C.F.R. § 710.9(a),
DOE/XXXXX conducted a personnel security interview on January 24, 1995. Additionally, the Individual
underwent a Department of Energy-sponsored mental evaluation by a board-certified psychiatrist, Dr.
XXXXX, on March 27, 1995. On March 28, 1995, Dr. XXXXX issued his psychiatric evaluation regarding
the individual. Since the derogatory information remained unresolved, DOE/XXXXX requested from the
Director of the Office of Safeguards and Security the authority to conduct an administrative review
proceeding.

The administrative review proceeding was commenced by the issuance of a Notification Letter dated June
1, 1995. See 10 C.F.R. § 710.21. In that letter, the Individual was informed that information in the
possession of the Department of Energy (DOE) created a substantial doubt concerning his continued
eligibility for a "Q" access authorization. In accordance with 10 C.F.R. § 710.21, that Notification Letter
included a statement of the derogatory information in the possession of the DOE that created the
substantial doubt concerning the individual's eligibility for access authorization. In particular, it specified
two areas of derogatory information described in 10 C.F.R. § 710.8 relating to allegations that the
Individual had falsified and omitted information from a written statement submitted to DOE/XXXXX and
that the individual suffered from alcohol dependency. The Notification Letter also informed the individual

file:///persecc.htm#vso0049


Case No. VSO-0049, 25 DOE ¶ 82,785 (H.O. Cronin Jan. 4, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0049.htm[11/29/2012 1:32:25 PM]

that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
regarding his eligibility for access authorization. On June 28, 1995, the Individual requested a hearing and
denied both allegations described in the Notification Letter. The Individual's request for a hearing was
forwarded by DOE/XXXXX to the Office of Hearings and Appeals of the DOE. On July 24, 1995, I was
appointed the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) & (g), the hearing
was convened in XXXXXXXXXXXXXXXXX, on XXXXXXXXXXXXXXXX.

At the hearing on XXXXXXXXXX, at which the Individual represented himself, the following witnesses
were called to testify: (i) XXXXXXXXXXXXXXX, DOE/XXXXX personnel security specialist; (ii) Dr.
XXXXX, DOE/XXXXX consulting psychiatrist; (iii) XXXXX, a former supervisor; (iv) XXXXX, a
former supervisor; (v) XXXXX, a co-worker; and (vi) the Individual.<2>

II. STATEMENT OF DEROGATORY INFORMATION

As indicated above, the Notification Letter issued to the individual on June 1, 1995, included a listing of
the derogatory information in possession of the DOE that created a substantial doubt as to the individual's
continued eligibility to receive a "Q" clearance. On the basis of that derogatory information,
DOE/XXXXX found that:

1. The individual had deliberately misrepresented, falsified, or omitted significant information from a
Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a personnel security
interview, written or oral statements made in response to official inquiry on a matter that is relevant
to a determination regarding eligibility for DOE access authorization. See 10 C.F.R. § 710.8(f). The
bases for this statement were as follows: (a) In a written statement dated May 12, 1993 (May 12
Document), the individual stated that in April 1993 he had been cited for wasting energy (speeding),
not wearing a seat belt and not having a valid drivers license; (b) In a January 24, 1995 Personnel
Security Interview (1/95 PSI), the Individual stated that an April 1993 Driving Under the Influence
(DUI) citation he had reported in his January 1994 Questionnaire for Sensitive Position (QSP)
actually occurred in March 1993; (c) Records indicate that on March 24, 1993, the Individual was
arrested for DUI, failure to have a valid driver's license and failure to notify the Division of Motor
Vehicles of his address change; (d) The Individual admitted in his 1/95 PSI that he had not
previously informed anyone about the DUI prior to his January 1994 QSP because he thought it
would affect his job and security clearance.

2. The individual had been diagnosed by a board-certified psychiatrist as having an illness or mental
condition of a nature which, in the opinion of that psychiatrist, causes or may cause a significant
defect in judgment or reliability. See 10 C.F.R. § 710.8(h). The bases for this statement were as
follows: (a) The Individual, during a March 2, 1994 interview with an OPM representative, admitted
drinking an average of one six pack of beer on the weekends and that he got drunk about 20 times a
year; (b) In the 1/95 PSI, the individual admitted that he became intoxicated once a month; (c) On
March 31, 1992, the Individual was evaluated by a psychiatrist who had diagnosed him as having a
history of alcohol abuse and possible alcohol dependence and who recommended that the Individual
abstain from drinking; (d) On June 11, 1992, DOE/XXXXX issued the Individual a letter
summarizing the information the Individual had provided to it during a January 9, 1992 personnel
security interview and the letter informed the Individual that his future behavior regarding the
matters discussed in that personnel security interview would be of security concern and subject to
reinvestigation; and (e) The Individual was examined on March 27, 1995 by Dr. XXXXX, a board-
certified psychiatrist. In a report dated March 28, 1995, Dr. XXXXX reported that the Individual
was suffering from alcohol dependency and that the Individual's judgment and reliability were
suspect.

III.ANALYSIS AND FINDINGS OF FACT

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based upon that evidence. See 10 C.F.R. § 710.27(a). The regulations
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state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this
Opinion concerning the individual's eligibility for access authorization are the following: the nature,
extent, and seriousness of his conduct; the circumstances surrounding his conduct, including
knowledgeable participation; the frequency and recency of his conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). With regard to issues of fact upon which the decision to
grant an access authorization may be made, the burden of persuasion is on the individual. See Personnel
Security Hearing (VSO-0013), 25 DOE ¶ 82,752 (1995). As discussed below, after carefully considering
the record in view of the standards set forth in 10 C.F.R. Part 710, I find that the Individual deliberately
falsified and omitted information from a written statement made in response to an official inquiry on a
matter that is relevant to a determination regarding eligibility for a Department of Energy access
authorization. Further, I find that the Individual has failed to present sufficient evidence of rehabilitation,
reformation or other mitigating factors with regard to the security concerns raised by his falsification and
omission. With regard to the allegation that the Individual suffers from a mental illness which may affect
his judgment or reliability, I find that the Individual has been diagnosed by a board-certified psychiatrist
as suffering from alcohol dependency. However, with regard to the Individual's alcohol dependency, I find
that he has presented sufficient evidence of rehabilitation such that the security concern regarding his
alcohol dependency has been mitigated. Nevertheless, in light of my finding regarding the Individual's
falsification and omission of information, I recommend that the DOE should not restore the Individual's
access authorization.

A. FALSIFICATION AND OMISSION REGARDING THE MAY 12 DOCUMENT

The Notification Letter alleges that the Individual omitted information and provided false information in
his May 12 Document describing his March 24 arrest and that this constitutes derogatory information
under 10 C.F.R. § 710.8(f). Specifically, DOE/XXXXX alleges that in the May 12 Document the
Individual omitted the fact that he had been arrested for DUI on March 24, 1993 and, in addition, falsely
stated that he had been cited for wasting energy (speeding) when in fact he had been arrested for DUI. The
Individual, in the 1/95 PSI and at the hearing, denied that the May 12 Document contains false information
and asserts the May 12 Document sought to report another incident separate from his March 24 arrest for
DUI.

For the purpose of aiding my discussion of this allegation, the relevant text of the May 12 Document is
given below:

I was pulled over for Speeding in early April 1993 by the XXXXX. I was cited for (1) Wasting Energy
(speeding) (72 mph in 55 mph); (2) Not Wearing a Seatbelt and (3) Not Valid Driver's License. . . . I am
scheduled to appear in XXXXX on May 25, 1993 to take care of the April 1993 citation. . . .

Exhibit (hereinafter Ex.) 3. In support of its allegation, the DOE has submitted a copy of a portion of the
Individual's OPM background investigation which states that on March 24, 1993, the Individual was
stopped on XXXXX, for operating his automobile at 72 miles per hour (mph) in a 55 mph zone and
arrested for DUI, not having a valid driver's license and failing to notify the Division of Motor Vehicles of
a change of address. Ex 5. The OPM Background Report goes on to state that on May 25, 1993, the
Individual pled guilty to DUI with the other charges being dismissed. Id. The DOE also has submitted the
transcript of the Individual's 1/95 PSI in which he states that on his January 1994 QSP he incorrectly
identified his March 24 DUI as having occurred in April 1993. Ex. 4 at 41-42. The 1/95 PSI also contains
a statement by the Individual to the effect that he did not voluntarily report his DUI arrest to the DOE
prior to his January 1994 QSP because he was afraid that the arrest would affect his job. Ex. 4 at 50, 53,
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57. At the hearing, DOE/XXXXX offered testimony from Mr. XXXXXXX, a DOE/XXXXX Personnel
Security Specialist, who testified that the DOE's security program is based on trust and reliability and
when an individual breaches that trust, there is a concern whether the individual can be trusted with
classified information. Tr. at 16-17. <3>

In response to the allegations, the Individual denies that the May 12 Document contains false information.
Further, the Individual claims that at the time he submitted the May 12 Document he had been informed
by a DOE/XXXXX Personnel Security Specialist that he need not report his DUI arrest. At the hearing,
the Individual testified that sometime after he received the DUI ticket he was stopped for speeding on
XXXXX outside of XXXXX. Tr. at 97, 119. He went on to testify that one morning he asked his
supervisor if he could get time off from work that day to go to court for the speeding ticket he had
received. Tr. at 99, 110. Further, the Individual testified that his supervisor informed him that he would
have to report the ticket to DOE/XXXXX Security personnel. Tr. at 99, 110. The Individual further
testified that he reported the speeding ticket to XXXXXXXXX, a DOE/XXXXX personnel security
specialist, who then asked him to provide a written statement regarding the speeding ticket incident. Tr. at
99, 104-105. The Individual stated that he was under the impression from his discussion with Ms. XXXX
that he was not required to voluntarily report offenses such as traffic tickets as long as he provided such
information on the next Questionnaire for Sensitive Position he was asked to complete. Tr. at 99-100. The
Individual testified further that he did not want to report the DUI because he was afraid of difficulties with
his boss and problems with his job. Tr. at 106. He also stated that in his January 1994 QSP he had
incorrectly stated the date of his March 24, 1993 DUI arrest as occurring in April 1993. Tr. at 100, 102.
The Individual stated that while he has not provided certain information to DOE he has not provided any
false information regarding any question the DOE has asked him. Tr. at 100.

After considering the testimony of the Individual and all the evidence submitted by the parties, I find for
the reasons discussed below that the May 12 Document was submitted by the Individual to report the
circumstances surrounding his March 24 arrest. Further, I find that the Individual omitted in the May 12
Document to report that he had been arrested on March 24 for DUI. I also find that, in the May 12
Document, the Individual falsely stated he had been charged with wasting energy when in reality he had
been arrested for DUI.

While the May 12 Document indicates that the Individual was arrested in April 1993, a different month
than his March 24, 1993 DUI arrest, the record shows that the Individual consistently reported the March
1993 DUI arrest in his January 1994 QSP and his OPM background interview as having occurred in April
1993 instead of March 1993. Tr. at 100,102; Ex. 4 at 41-42. Further, the description of how fast the
Individual was speeding in the May 12 Document is identical to the reason stated in the OPM report for
why the Individual was stopped in his March 1993 DUI arrest (going 72 mph in a 55 mph zone). Most
significantly, the date the Individual gives in the May 12 Document as the date he is going to court for the
speeding ticket is the date the Individual pled guilty for the March 1993 DUI. Ex. 5. When asked at the
hearing regarding this fact, the Individual stated that he may have made a mistake about the dates and that
he could not remember exactly the dates he went to court for each offense. Tr. at 119. I do not give this
explanation much weight in light of the fact that the May 12 Document contains a specific court date to
resolve the charges described in the Document and the Individual's contradictory testimony at the hearing
that he had asked his boss for time off to go to court for the speeding ticket later on the same day. Tr. at
99. The Individual's explanation of two separate incidents is somewhat supported by the fact that the May
12 Document states that the Individual was arrested for two offenses for which he was not charged at the
time of the March 24 arrest and his testimony that the second arrest took place at a different highway than
that described in the May 12 Document. However, the Individual has not submitted any other evidence to
support his claim of a second arrest despite being given ample opportunity to submit evidence on this issue
after the conclusion of the hearing. Tr. at 127.

I further find after considering the testimony and all the submitted evidence that the Individual's omission
in the May 12 Document of his DUI arrest and his falsification of the charge for which he was arrested
were deliberate. While denying that he was reporting his DUI arrest in the May 12 Document and
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claiming he believed that he was under no obligation to report the DUI, the Individual has admitted that
the reason he did not report the DUI was that he was afraid that reporting it would affect his job. Tr. at
106; Ex. 4 at 55, 57. This motivation is especially significant in light of two facts. First, in order to receive
his "Q" clearance the Individual had to undergo an interview with a psychiatrist regarding his alcohol
consumption and second, when he received his "Q" clearance, he received a security advisory letter
notifying him that his alcohol consumption would be of concern to the DOE. Ex. 7, Ex. 8. Further, I do not
believe that the Individual's omission of the DUI arrest was motivated by a belief that he was not required
to report the incident. I do not give much weight to the Individual's testimony that he was informed by Ms.
XXXX that he was not required to report his DUI other than on his next QSP. Prior to the March 24 DUI,
the Individual signed a security acknowledgement form that required him to report all arrests or charges,
including traffic offenses with fines of over $100, and received a security advisory letter from
DOE/XXXXX stating that his behavior with regard to alcohol consumption would be of concern to the
DOE. Ex. 10; Ex. 8. Additionally, it seems improbable that the Individual could maintain such a belief in
light of the fact that Ms. XXXX requested him to produce a written statement regarding a lesser offense
such as driving over the speed limit. Given the evidence before me, I find that the Individual's omission
and falsification were deliberate and motivated by his fear of adverse consequences to his job if the fact of
his DUI arrest was made known to officials at DOE/XXXXX.

Finally, I find that the May 12 Document was submitted in response to an official inquiry on a matter that
is relevant to a determination regarding eligibility for DOE access authorization. The regulations do not
define an "official inquiry." In interpreting the phrase "official inquiry," I note that the word "official," as
an adjective, is defined in the dictionary as "derived from the proper office or officer or authority."
Webster Third International Dictionary 1567 (1964). This definition is, in my opinion, the most common
meaning of the word. Consequently, I construe the phrase "official inquiry" to mean an inquiry made by
an individual who possesses authority given by the DOE to make such an inquiry. In the present case, the
Individual has testified that when he requested time off to go to court his boss instructed him to go to
Security to report the circumstances regarding his need to go to court. Tr. at 99, 109-110. The individual
further testified that Ms. XXXXz then requested that he submit a written statement regarding the traffic
incident and subsequently typed the May 12 Document for his signature. Tr. at 105, 115. Given the
testimony of the individual on this point, which is consistent with his statements given in the PSI, I find
that the May 12 Document was submitted by the Individual in response to his supervisor's request to report
the traffic incident and Ms. XXXX's request the he make a written statement describing the traffic
incident for which he was going to court. Further, the request made by the Individual's supervisor and Ms.
XXXX appear to be within the scope of their authority. Mr. XXXXXXX, the DOE/XXXXX personnel
security specialist, testified that an individual would normally make a report of such an arrest to his
employer or directly to the Safeguard and Security Office and that the normal procedure is to report the
incident in writing. Tr. at 44. Further, no evidence is before me which indicates that the requests made by
the Individual's supervisor and Ms. XXXXX were not within the scope of their authority. Consequently, I
find that the May 12 Document was submitted in response to an official inquiry. I also find that this
official inquiry concerns a matter which is relevant to a determination regarding eligibility for a DOE
access authorization. An individual's potential conviction for an offense by the judicial system is relevant
to a determination regarding eligibility for a DOE access authorization.

The Individual, in the present case, has not offered any evidence regarding rehabilitation. Further, there
are essentially no factors present in this case which would mitigate the concerns raised by the Individual's
deliberate omission of information and falsification of information in the May 12 Document. The
Individual has submitted a copy of his January 1994 QSP in which he did report the fact that he was
arrested for DUI. Ex. A. However, I do not find this to be a mitigating factor since the Individual only
disclosed the fact of his DUI nine months later when required to fill out the January 1994 QSP and not on
his own initiative. The Individual and other witnesses have testified regarding the problems he and his co-
workers were having with his boss as one of the motivations regarding his failure to report the DUI
earlier. Tr. at 104; Tr. at 83-85; Tr. 78-80. However, difficulties with a supervisor cannot mitigate a lack
of candor in a situation such as this where the individual apparently made no effort to notify anyone until
he was required to fill out his January 1994 QSP.
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The Individual has presented three witnesses, two former supervisors and a co-worker, who have testified
that he is a good employee who is truthful and honest and that, in their opinion, the Individual is not a
security risk. Tr. at 72-81, 82-90, 91-96. The individual has also submitted a letter from a former
supervisor stating that the Individual has an excellent work record and can be trusted with National
Security Information. Ex. C. While the testimony and the letter indicate that the Individual has a good
work performance record and was believed to be truthful, none of the testimony sheds much light on how
forthcoming the Individual is with regard to personal matters which are required to be reported while one
has a security clearance. The DUI arrest which the Individual omitted from the May 12 Document
involved his consumption of alcohol and involved his problem with alcohol dependency. However, none
of the Individual's three witnesses was aware that the Individual had a problem with alcohol. Tr. at 76, 86,
94. Consequently, the testimony given by the witnesses and the letter provides only limited evidence
regarding the Individual's candor about himself and his truthfulness regarding sensitive personal issues
which he may be required to report as a consequence of having a security clearance. Further, the
witnesses' testimony is further outweighed by the Individual's own testimony which in my opinion
indicates that he has a certain ambivalence toward the necessity of candor, as shown in this portion of his
testimony:

So they sent me to a guy --somebody like him, I guess, an outside contractor. And he had a totally
different view of everything than this guy. And he was like saying, no, I never tell them nothin'. He's
telling me not to tell Security nothin'. He says you're the investigator, you go find out. And that's the best
way -- and I'm just listening to him. Well, I don't want to be like that, you know, I want to be helpful and
cooperate. But in a way, that's kind of the way I'm starting to feel now about it, that all this stuff can be
used against you and why tell it to them anyway. But I know what it's for, it's because the potential that I
have security information. And I don't believe that I'm a security risk, basically is what I'm trying to say.

Tr. at 104-5 (emphasis added). Finally, the witnesses' testimony is also outweighed by the fact that in
sworn statements in his 1/95 PSI and at the hearing the Individual has continued to maintain that the May
12 Document sought to report an arrest other than the March 24 arrest despite significant evidence to the
contrary. For the reasons discussed above, I find no mitigating factors in regard to the Individual's
falsification and omission in the May 12 Document.

Given the evidence before me, I find that DOE/XXXXX properly invoked 10 C.F.R. § 710.8(f) with
regard to the omission of the Individual's DUI arrest in the May 12 Document and the related falsification
regarding the charge for which he was arrested. Further, I find no evidence of rehabilitation or reformation
with regard to the Individual's omission and falsification in the May 12 Document. This omission and
falsification raises a serious security concern regarding the Individual's ability to be honest and candid
about himself.

B. ALCOHOL DEPENDENCY

With regard to DOE/XXXXX's allegation under 10 C.F.R. § 710.8(h), the DOE has submitted a report
dated March 28, 1995 from Dr. XXXXX in which he has diagnosed the Individual as suffering from
alcohol dependency. Ex. 9. Additionally, at the hearing, Dr. XXXXX testified as to his diagnosis of
alcohol dependency. Tr. at 51-52. The DOE has also submitted a psychiatric evaluation from another
psychiatrist, Dr. XXXXX, who examined the Individual in March 1992 pursuant to the initial investigation
concerning whether the Individual should receive a security clearance. Ex. 7. In that report, Dr. XXXXX
stated that in his opinion the Individual had a history of alcohol abuse and possible alcohol dependence
and recommended that the Individual abstain from alcohol consumption. Ex. 7. The DOE has also
submitted a transcript of the 1/95 PSI in which the Individual admitted that he became intoxicated once a
month. Ex. 4 at 62.

In response, the Individual admits that he had a problem with alcohol but asserts that he is now
rehabilitated. Tr. at 55-56,101. Consequently, the sole issue before me is the Individual's claim that he is
now rehabilitated from his alcohol dependency. At the hearing, the Individual testified regarding his
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rehabilitation program. Tr. at 56-60. With the consent of the parties, Dr. XXXXX was allowed to hear the
Individual's testimony regarding his rehabilitation so that he could provide his opinion regarding the
Individual's progress at rehabilitation. Tr. at 59. Specifically, the Individual testified that in July 1995 he
admitted himself as an inpatient to a substance abuse facility, XXXXX, for a 28-day treatment program.
Tr. at 56. The Individual further testified that since his release from that facility, he has been attending
Alcoholic Anonymous (AA) meetings and has been following the AA 12-step treatment program. Tr. 57-
58. The Individual has submitted a bill for treatment at XXXXX and a signed statement from a secretary
at one of the AA meetings he has attended indicating that the Individual has been attending AA meetings.
Ex. B; Ex. D. The Individual also testified that he has abstained from alcohol and all other drugs since his
treatment program and that he realizes that alcohol will always be a problem for him. Tr. at 60. Further,
the Individual has testified that while he has been under stress as a result of his not being able to work
since the suspension of his access authorization, his commitment to sobriety is more important than
anything else. Tr. at 63.

After having an opportunity to question the Individual regarding his rehabilitation program, Dr. XXXXX
then testified as to his opinion of the Individual's rehabilitation from Alcohol Dependency. Tr. at 64-70.
Dr. XXXXX testified that the treatment program at XXXXX was excellent and that based on the
information the Individual provided at the hearing he thought the Individual's prognosis was excellent. Tr.
at 64. Dr. XXXXX further stated he had no reason to believe that the Individual had not made a real
commitment to a life of sobriety. Tr. at 65-66. Further, Dr. XXXXX noted that the Individual was going to
AA meetings, which Dr. XXXXX deemed to be a crucial component for treatment. Tr. at 66. With regard
to the Individual's judgment and reliability, Dr. XXXXX stated that his recommendation would now be
that the Individual be considered reliable and possessing good judgment. Tr. at 70. Further, Dr. XXXXX
stated that there was no reason why the Individual should not be allowed to go back to work but
recommended that the Individual be subject to blood or urine alcohol testing by the Employee Assistance
Program. Tr. at 69-70.

Given the evidence and testimony before me, I find that the individual suffers from an illness, alcohol
dependency, which in the opinion of a board-certified psychiatrist causes or may cause a defect in
judgment or reliability. However, I also find that the Individual has mitigated the security concern
implicated in the diagnosis of alcohol dependency by demonstrating that he has been rehabilitated. After
having an opportunity to question the Individual regarding his treatment program, Dr. XXXXX has
testified that in his opinion the Individual has successfully completed a course of treatment for his alcohol
dependency and that the Individual is reliable and that his judgment is good. Further Dr. XXXXX has
testified that he sees no problem with returning the individual to work with appropriate monitoring. The
individual has submitted evidence that he is currently attending AA meetings and has testified to his
commitment to his rehabilitation no matter what the resolution of his security clearance situation at DOE.
After reviewing the testimony and other evidence before me, I find that the Individual has mitigated the
security concern regarding his alcohol dependency.

IV. CONCLUSION

As discussed above, with regard to DOE/XXXXX's allegation under 10 C.F.R § 710.8(h), the Individual
has mitigated the security concerns regarding his alcohol dependency. However, I am also of the opinion
that DOE/XXXXX properly invoked 10 C.F.R. § 710.8(f) in suspending the Individual's access
authorization. I find insufficient evidence of rehabilitation, reformation or any other mitigating factor with
regard to the Individual's omission and falsification of information. In view of the record before me,
including the security concerns testified to by the DOE/XXXXX personnel security specialist,

I cannot find that restoring the Individual's access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest. Accordingly, it is my opinion that
the Individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
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Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, DC 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. The address to which submissions
must be sent for purposes of serving the Office of Security Affairs is:

Director

Office of Safeguards and Security

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

<1>A level "Q" access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>During the course of the hearing, the Individual requested permission to submit additional evidence.
After consulting with both parties, I ruled that the Individual would have until November 15, 1995 to
submit additional evidence. Transcript of XXXXXXXXXXXXXXXX Personnel Security Hearing
(hereinafter Tr.) at 127. Since the Individual chose not to submit additional evidence, I deemed the
administrative record closed as of November 15, 1995.

<3>Mr. XXXXXXX also testified that he found no other arrests of the Individual around March or April
1993 contained in the OPM Background Report. Tr. at 24. In response to my question on this point, I
permitted Mr. XXXXXXX to review his copy of the entire OPM Background Report to confirm his
previous testimony. Tr at 40-42. However, I cannot give his testimony regarding the lack of other March
or April 1993 arrests listed on the OPM Background Report very much weight since Mr. XXXXXXX
based his testimony on portions of the OPM Background Report which were not introduced into evidence
and were not provided to the Individual or myself.
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This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the Individual") to retain a
level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.<1>The
Department of Energy's XXXXX Operations Office (DOE/XXXXX) suspended the Individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be restored.

I. BACKGROUND

The Individual has been employed since 1978 by the management and operating contractor of the
Department of Energy's XXXXXXXXXXXXXXXXX, currently
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. In 1979, the Individual received
a "Q" clearance. On April 3, 1995, the DOE requested that the Individual submit to a random urine
screening test. According to the DOE/XXXXX, the Individual's urine tested positive for the presence of
cannabinoids.<2>

A DOE security analyst conducted personnel security interviews (PSIs) with the Individual on April 13,
1995, and April 25, 1995 (hereinafter referred to as "the April 13 PSI" and "the April 25 PSI,"
respectively), in which he was questioned about the positive drug test result. The Individual denied that he
had smoked marijuana recently or been in the presence of anyone smoking marijuana. He was unable to
explain the result, but asserted that it must be incorrect. See Transcript of April 13 PSI (4/13 PSI Tr.) at
21-22, 27; Transcript of April 25 PSI (4/25 PSI Tr.) at 8-9, 22-26, 38. As possible explanations for the
positive result, he said that he took ginseng (until March 1995), as well as two over-the-counter cold
medications, Contac and Tylenol. 4/13 PSI Tr. at 42, 61; 4/25 PSI Tr. at 23. He further asserted that his
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commitment to his family, church and job, as well as the experiences of family members with drug abuse
and resulting incarceration, caused him to strictly abstain from illegal drugs. See, e.g., 4/13 PSI Tr. at 58,
61, 64-65, 71. However, the Individual stated that he had smoked marijuana three times in 1974: at a high
school senior class picnic, after a concert and at a college party. 4/13 PSI Tr. at 29-41, 48-49; 4/25 PSI
Tr. at 13-14. He also stated that at the third incident, the college party, he had gotten so ill from a
combination of drugs and alcohol that he had not been intoxicated since that time and certainly had not
used illegal drugs. 4/13 PSI Tr. at 40-41.

During the April 25 PSI, the Individual was confronted with the fact that he had responded in the negative
to the question regarding illegal drug use on his August 9, 1988 Personnel Security Questionnaire (PSQ).
The security analyst asked the Individual to explain the discrepancy between that answer and his
admission of 1974 drug use in the April 13 PSI. The Individual first stated that he had wanted to get a
good job and felt that if he answered the question in the affirmative, he would not have been hired by the
DOE contractor. 4/25 PSI Tr. at 16. He then said that because he had previously admitted to DOE that he
had smoked marijuana, he must have unintentionally answered the question, "No." Id. at 16-19, 21-22.
When the Individual realized later in the interview that he had signed the 1988 PSQ almost ten years after
he had started working for the DOE contractor, he said that he had no explanation for the negative answer,
but said that it could have been a mistake due to failure to read the form carefully. Id. at 28. The
Individual denied that he would have feared losing his job in 1988 if he had answered the question
positively, since he had informed the DOE of his past marijuana use some time prior to completing that
form. Id. at 29.

These interviews did not resolve DOE Security's concerns and on May 26, 1995, the Manager of
DOE/XXXXX suspended the Individual's access authorization and subsequently obtained authorization
from the Director of the Office of Safeguards and Security to initiate an administrative review proceeding.
See 10 C.F.R. § 710.9. The administrative review proceeding was commenced by the issuance of a July
14, 1995 letter which notified the Individual that information possessed by the DOE created a substantial
doubt concerning his continued eligibility for access authorization (Notification Letter). The Notification
Letter was accompanied by an enclosure (Enclosure 1) that detailed the derogatory information possessed
by the DOE.<3>The Notification Letter specifies three areas of derogatory information described in 10
C.F.R. § 710.8. First, under Criterion F (10 C.F.R. § 710.8(f)), DOE/XXXXX alleges that the Individual
"deliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire (PSQ)." According to the DOE/XXXXX, this conduct occurred when the Individual, despite
having used illegal drugs in 1974, signed the PSQ in 1988 stating that he had not done so.

Second, the Notification Letter presents allegations under Criterion K (10 C.F.R. § 710.8(k)).
DOE/XXXXX charged that the Individual had "trafficked in, sold, transferred, possessed, used or
experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to Section 202 of the Controlled Substances Act of 1970." The DOE/XXXXX stated that both the
initial laboratory analysis and confirmatory analysis of the Individual's April 3, 1995 urine sample were
positive for cannabinoids. On April 10, 1995, the Individual signed an "Acknowledgment of Positive Drug
Screen" in which, according to DOE/XXXXX, he acknowledged that he had received the confirmed
positive test result for cannabinoids and that the drug screen confirmed that he had used cannabinoids.
Then, at the Individual's request, a retest was performed by an independent certified laboratory. This retest
also had a positive result. DOE/XXXXX further supported its Criterion K charge by referring to the
Individual's statements in the April 13 PSI that he had used marijuana three times in 1974.

Third, the DOE/XXXXX charged under Criterion L (10 C.F.R. § 710.8(l)) that the Individual has
"engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy, or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation or duress which may cause him to act contrary to the best interests of the national security."
In support of that charge, DOE/XXXXX noted that during the April 13 PSI, the Individual had stated that
he was aware of XXXXXXXXXXXX's drug policy. However, he had tested positive for cannabinoids and
was unable to provide any explanation for the positive drug screens.
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On July 26, 1995, the Individual, represented by counsel, filed a general denial of the allegations contained
in the Notification Letter and requested a hearing. The Individual's request for a hearing was forwarded by
DOE/XXXXX to the Office of Hearings and Appeals (OHA) on August 19, 1995, together with a copy of
the Notification Letter. I was appointed the Hearing Officer in this matter on August 21, 1995. In
accordance with 10 C.F.R. § 710.25(f), a prehearing telephone conference was held on October 12, 1995.
The hearing was convened in XXXXXXXXXXXXXXXXXXXXX on XXXXXXXXXXXXXXXX. At the
hearing, the DOE presented six witnesses: (i) XXXXXXXXXXXXX, DOE/XXXXX personnel security
specialist; (ii) XXXXXXXXXXXXXX, DOE/XXXXX personnel security analyst; (iii)
XXXXXXXXXXXXXXXXX, Chief of Policy and Operations Division, Office of Personnel Management
(via telephone); (iv) XXXXXXXXXXXXXX, XXXXXXXXXXXX medical technologist; (v) Dr.
XXXXXXXXXXXXX, XXXXXXXXXXXX staff physician; and (vi) XXXXXXXXXXXXXXXXXX,
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, toxicology laboratory supervisor. The Individual
testified on his own behalf and called five further witnesses: (i) his supervisor, (ii) and (iii) two longtime
friends and colleagues, (iv) his wife, and (v) Dr. XXXXXXXXXXXXXX, a professor at the XXXXX
College of Pharmacy.

During the course of this proceeding, 52 exhibits have been submitted by the parties. See List of Exhibits.
In accordance with OHA practice, all exhibits sent directly to the OHA became part of the record
automatically.<4>All exhibits submitted at the hearing became part of the record when admitted by the
Hearing Officer.<5>On XXXXXXXXXXXXXXXXX, the OHA received a copy of the transcript of the
hearing, see Transcript of Hearing, Case No. VSO-0051 (hereinafter cited as "Hearing Tr.") and on
November 28, 1995, the date of the final submission to the OHA, the record was closed.

II. FINDINGS OF FACT AND ANALYSIS

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this
Opinion concerning the Individual's eligibility for access authorization are the following: the nature,
extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these
criteria to the testimony and exhibits presented by both sides in this case.

A. Criterion F

It is important to note at the outset that Criterion F does not apply to all misstatements and omissions, but
only those that are deliberate and involve significant information. See Personnel Security Hearing (Case
No. VSO-0041), 25 DOE ¶ 82,775 at 85,665 (1995), request for review pending (Case No. VSA-0041).
The basis for DOE/XXXXX's allegation under this criterion is the Individual's answer of "No" to Question
11A of his August 9, 1988 PSQ (Ex. 4), which asks, "Are you now, or have you been a user of . . .
cannabis (to include marijuana and/or hashish), except as provided by a licensed physician?" At the
hearing, the Individual asserted that he had been confused by the wording of the question. He stated that
when he read the term "user," his association was with a person who habitually used drugs, such as his
brother or brother-in-law. Hearing Tr. at 33. Even currently, he does not consider himself to have been a
drug "user" in 1974. Id. Thus, he stated that when he read the question in 1988, he did not associate the
term with his experimental use fourteen years earlier. Alternatively, the Individual claims that he thought
that he only had to report drug use during the preceding five years, i.e., since his prior PSQ, because the

file:///cases/security/vso0041.htm


Case No. VSO-0051, 25 DOE ¶ 82,784 (H.O. Hochstadt Dec. 28, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0051.htm[11/29/2012 1:32:26 PM]

word "ever" was not used<6>and because other questions on the form referred to a five-year block of
time. Hearing Tr. at 31, 50.

If the only document signed by the Individual on August 9, 1988 was the PSQ, I might be willing to
accept his statement that he thought "user" referred to one who habitually used a drug and not to his
isolated, experimental use. His personal experience, including family members who were "users," could
reasonably lead him to conclude that Question 11A did not apply to isolated, casual use. I believe that
most people's common sense association with the word "user" is that of a person who has reached that
status or category by the regular use of illegal drugs.<7>Moreover, the distinction drawn by the Individual
appears to be reflected in 10 C.F.R. § 710.8(k), which refers to one who has "used, or experimented with a
drug . . . " (emphasis added).

However, the letter of instruction from the Director of the Security Division that accompanied the PSQ
(Ex. 5) made it clear that even "one-time or experimental use of marijuana" should be reported. The
Individual signed the statement at the bottom of that letter: "I have read the above letter of instruction and
fully understand its contents." There is nothing in the letter of instruction or PSQ from which he could
conclude that there was a five-year time limitation with respect to drug use. Further, contrary to his
testimony, no question on the 1988 PSQ contained a five-year limitation.<8>Accordingly, I find that the
Individual's response to Question 11A was a deliberate falsification and raises a legitimate security
concern. As the security specialist, Ms. XXXXX, testified, a clearance holder who deliberately falsifies,
misrepresents or omits significant information may be unwilling to adhere to an obligation of honesty and
could subject himself to pressure, coercion or duress. Hearing Tr. at 67-68.

Nevertheless, there are mitigating factors that lead me to conclude that the Individual's falsification should
not be the basis for a revocation of the Individual's security clearance. First, from all the evidence in the
record, it appears to have been an isolated incident. No other falsification or misrepresentation has been
alleged by DOE and there was considerable testimony at the hearing about the Individual's truthfulness.
This testimony was not only by the Individual's wife and longtime friends but also by the Individual's
supervisor. Hearing Tr. at 220, 227, 233, 384, 390. Even Mr. Sandoval, the security analyst, stated that he
believes the Individual to be truthful. Hearing Tr. at 106, 120-21. Furthermore, the falsification occurred in
1988 and thus was not recent. Also, the Individual subsequently provided correct information during the
April 13 PSI. From my reading of both the transcript of that PSI and Mr. Sandoval's testimony, this
information was provided voluntarily and not in response to any direct question. Hearing Tr. at 164; 4/13
PSI Tr. at 17, 29. It is unlikely the DOE would have discovered this information without the Individual
having volunteered it during that PSI, as the Individual must have realized. Finally, the Individual took
positive steps to significantly reduce or eliminate vulnerability to pressure, coercion, or exploitation with
respect to the 1974 drug use by his admission of drug use to FBI agents investigating other employees.<9>
Accordingly, I find that the Individual has mitigated the security concerns that Ms. XXXXXXX testified to
with regard to Criterion F.

B. Criterion K

1. Acknowledgment of Positive Drug Screen

As an initial matter, I do not consider the Individual's Acknowledgment of Positive Drug Screen (Ex. 9) to
constitute derogatory information under Criterion K. The signing of this document by the Individual is not
evidence of drug use because the Individual was told to either sign this document or be fired. Hearing Tr.
at 243-44 (Dr. XXXXX); 4/13 PSI Tr. at 69; 4/25 PSI Tr. at 7, 32-36. Although the Individual did not
write anything on the form to dispute the allegation, in a contemporaneous talk with Dr. XXXXX, he
denied use so persuasively that Dr. XXXXX was unwilling to indicate on the form his belief that the
Individual had used marijuana. See Ex. 16; see also Hearing Tr. at 242-43 (Dr. XXXXX). Even DOE
Counsel described the situation in which the Individual found himself as a "bind." Hearing Tr. at 56.
Clearly, it would be an unfair and unacceptable "Catch-22" to use a document signed only because of
threat of termination as an admission of marijuana use.<10>
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2. Positive Drug Test

Two of the four allegations made by the DOE under Criterion K concern the positive results the Individual
received on the drug test performed by XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX and a
retest done by XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX Employee urine samples
are required to be analyzed pursuant to procedures set out in the Mandatory Guidelines for Federal
Workplace Drug Testing Programs promulgated by the U.S. Department of Health and Human Services
(Mandatory Guidelines), 59 Fed. Reg. 29,908 (June 9, 1994). See 10 C.F.R. § 707.5(a) (requiring DOE
contractors to establish drug-testing programs consistent with the Mandatory Guidelines).

XXXXX performed the initial immunoassay to screen the specimen involved in this case for illegal drugs.
Ex. 10. XXXXX's test result revealed the presence of cannabinoid metabolites at an unspecified level
above 50 nanograms/milliliter (ng/ml), the initial test cutoff level set in Section 2.4(e) of the Mandatory
Guidelines. Id. XXXXX then performed a confirmatory gas chromatography/mass spectrometry (GC/MS)
test. While the immunoassay screens for all cannabinoid metabolites, GC/MS tests for the major
cannabinoid metabolite, carboxy delta-9-tetrahydrocannabinol (9-carboxy-THC). In this case, XXXXX
discovered 9-carboxy-THC to be present in the Individual's urine at a level of 23 ng/ml, which is above
the cutoff value for that test, 15 ng/ml. Id. The second laboratory, XXX, also performed a GC/MS test for
9-carboxy-THC and discovered it to be a level of 21.049 ng/ml. Ex. 46.

At the hearing, the Individual primarily contended that passive inhalation of marijuana smoke at a club he
attended caused these positive results.<11> He and his wife testified that they went to a club called
Camelia's on the Saturday before his drug test on Monday, April 3. Hearing Tr. at 38, 63-64, 385. They
stated that they spent approximately three and a half hours at this small and busy club. Id. at 38, 386. The
Individual's wife also noted that he ate and drank that night. Id. at 385-86. According to the Individual,
people at the club were smoking cigarettes and cigars, creating a hazy atmosphere. Id. at 39. Although the
Individual did not smell marijuana smoke, both he and his wife testified that, after he tested positive, she
told him that she had smelled it that night. Id. at 39-40, 385.

The Individual also presented an expert witness, Dr. XXXXXXXXXXXXXX, who is a professor of
toxicology, pharmacy and pharmacology at the St. Louis College of Pharmacy. Dr. XXXXXXXXX
testified that, given the Individual's testimony, it is impossible to find to a reasonable degree of scientific
certainty that the Individual smoked marijuana in 1995. He further opined that the levels reported in the
Individual's urine test are "easily within the range" of passive inhalation of marijuana smoke. Hearing Tr.
at 347-48, 361-62. In support of those opinions, he discussed articles written in the mid- 1980s regarding
passive inhalation of marijuana smoke. See, e.g., Exs. 30, 39. These articles, which found that side stream
marijuana smoke would be unlikely under realistic conditions to produce a positive result with current
screening levels, reported on studies that used the type of cigarettes furnished by the National Institute on
Drug Abuse (NIDA), which contain 2.8 percent THC.<12>Hearing Tr. at 346-47; see also Ex. 30 at 37,
Ex. 39 at 89. But, according to statistics that Dr. Martinez cited, the marijuana cigarettes currently
prevalent "on the street" have between six and eight percent THC, with some cigarettes having as much as
30 percent THC. Hearing Tr. at 346-47, 363; Ex. 42 at 309-310, 317. Because the Individual spent well
over three hours at XXXXXXX's, and because THC accumulates in the body, Dr. XXXXXXXXXX was
confident that passive inhalation to these types of high-THC cigarettes could have resulted in a 23
nanogram per milliliter reading on the GC/MS. Hearing Tr. at 348-49, 361-62. Dr. XXXXXXXX believed
that the Individual did not smell marijuana smoke because it was covered up by the cigarette smoke,
alcohol, perfume and food smells likely found at XXXXXXX's, id. at 349, 367, and because cigarette
smokers such as the Individual have notoriously bad senses of smell. Id. at 368. He also suggested that the
Individual could have ingested about one-third of any THC that fell on his food and beverages. Id. at 372;
see also Ex. 41 at 255. Further, he criticized the Mandatory Guidelines screening level cutoff of 50 ng/ml
as being unreasonably low and noted that the industry standard for marijuana screening tests is 100 ng/ml.
Hearing Tr. at 358.

The two scientific witnesses presented by DOE opined that passive inhalation could not have produced the
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positive results in this case. XXXXXXXXXXXXXXX, the XXX toxicology laboratory supervisor,
testified that although passive inhalation could cause a positive result if the initial immunoassay screen was
at 20 ng/ml, it could not create a positive result at the Mandatory Guidelines cutoff level, 50 ng/ml.
Hearing Tr. at 307. Although she acknowledged that an increase in THC could increase the exposure of
passive inhalers to marijuana, she stated that this still could not produce screening test levels over 50
ng/ml. Id. at 328-29. Ms. XXXXXXX also strongly asserted that a GC/MS result of 23 ng/ml was not
obtainable through passive inhalation. Hearing Tr. at 323. She agreed that it would be possible for a person
to ingest THC through eating and drinking, though not at significant levels. Id. at 337. Dr. XXXXX, the
Medical Review Officer for the DOE contractor, noted that the question of whether passive inhalation
could produce a positive urine test result is "hotly debated." Hearing Tr. at 252. He did not feel that a
GC/MS result of 23 ng/ml was likely to be obtained through passive inhalation, although he conceded it
was not impossible. Hearing Tr. at 254, 266, 273. He also thought it unlikely one could unknowingly
passively inhale marijuana to the extent of producing a positive result. Id. at 271.

As Ms. XXXXXXX testified, an allegation of marijuana use is a very serious matter, as this activity
indicates a disregard for the law and could subject a clearance holder to pressure, coercion and
exploitation. Hearing Tr. at 71-72. Once there is a positive drug test, I believe that the test is
presumptively correct and the burden should be on an individual to establish that he did not knowingly
ingest an illegal drug. See generally Personnel Security Hearing (Case No. VSO-0019), 25 DOE ¶ 82,759
(1995). Mere denial, no matter how often or how sincerely stated, is not sufficient to meet that burden.
However, I realize how extremely difficult it is for an individual who is in fact drug-free to refute a
positive drug test and how unfair it is to require such a person to "prove a negative," i.e., to demonstrate
that he did not ingest illegal drugs. Therefore, this fact-finding, as well as my ultimate opinion, must be
based on a "comprehensive common-sense judgment of all the relevant information, favorable or
unfavorable." 10 C.F.R. §710.7(a). After carefully examining all of the exhibits and testimony in this case,
the only reasonable explanation that I can find for the positive drug test is that the Individual knowingly
and willingly ingested cannabis in or about early April 1995.

Initially, however, I recognize that the Individual has repeatedly denied using or being involved in any
way with drugs since 1974, Hearing Tr. at 25-26, 34; 4/13 PSI Tr. at 21, 26, 41, 46, 49-50, 70- 71; 4/25
PSI Tr. at 10, 13-14, and has been willing to take a polygraph examination to support his denial of use.
Hearing Tr. at 26; 4/13 PSI Tr. at 75. Even the security analyst found the Individual to be truthful and
honest, including his denial of marijuana use. Hearing Tr. at 97, 106. I further note Dr. XXXXX's
unwillingness to label the Individual as a drug abuser. Hearing Tr. at 242-43; Ex. 16. Also, no one has
testified to seeing the Individual possessing or using marijuana.

Nevertheless, I am unwilling to decide in the Individual's favor without a reasonable explanation for the
positive test. While I am persuaded by Dr. XXXXXXX's testimony that because of the generally higher
THC content of currently available marijuana, see infra note 13, it is possible to have a positive drug test
from passive inhalation in some real world situations, there simply is not enough credible information in
the record for me to make such a finding in this case. First, there is no disinterested, objective evidence
that anyone was smoking marijuana at XXXXXXX's on the evening when the Individual and his wife state
that they were there. Even the testimony of the interested parties is not very convincing on whether anyone
was actually smoking marijuana at the club. For instance, the Individual says that he did not smell
marijuana smoke. Although I accept Dr. XXXXXXXX's statement that people such as the Individual who
smoke cigarettes frequently have a decreased sense of smell, the Individual himself acknowledged that he
had smelled marijuana in public on other occasions, Hearing Tr. at 37, 56; see also 4/13 PSI Tr. at 58
(once a person has smelled marijuana, "you don't mistake it"). While the cigarette smoke may to some
extent have covered the marijuana smoke, as Dr. XXXXXXXX opined, it is inconceivable that the
Individual would not have either smelled and/or observed marijuana cigarettes if they were being
consumed in the manner hypothesized by Dr. XXXXXXXX - - over the course of the evening "in
reasonable proximity." Hearing Tr. at 349. (If marijuana cigarettes were being smoked, but not within a
reasonable proximity, or continuously throughout the evening, it is much less likely that the Individual
would have had a positive drug test as a result of side stream smoke.) Furthermore, although the
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Individual's wife stated that she smelled marijuana smoke, I am unwilling to give much weight to that
statement because of inconsistencies between the statements made at the hearing and during the PSIs. As
indicated above, both the Individual and his wife testified at the hearing that she told him that she had
smelled marijuana smoke at XXXXXXX's. While not totally unambiguous, the testimony of both husband
and wife appears to indicate that that conversation occurred on or shortly after April 10, when the
Individual received news of the positive drug test. However, in the first PSI, 4/13 PSI Tr. at 21, and even
more emphatically in the second PSI, 4/25 PSI Tr. at 26-27, the Individual indicated that his wife told him
that she had not smelled marijuana: "I even asked her if, did she notice any . . . smell of marijuana at the
club we went to and she said, ?No.'" Id.

Second, even assuming that there was some marijuana being smoked at XXXXXXX's, there are too many
unknown factors present for me to accept the Individual's position. The number and THC content of any
marijuana cigarettes that may have been smoked is unknown and thus cannot be compared to the number
and THC content of cigarettes in the studies relied upon by Dr. XXXXXXXX.<13> Similarly, I do not
know the dimensions of the club,<14>but it must be larger than the rooms used in the studies cited by Dr.
XXXXXXXX. See Ex. 30 at 37 (8 feet x 8 feet x 10 feet); Ex. 39 at 95-96 (bathroom size); Ex. 40 at 998
(small car). While the Individual testified that the club was smoky, Hearing Tr. at 39, and Dr. Martinez
thought this was significant, Hearing Tr. at 366, during the April 25 PSI, the Individual said that the club
was "well-ventilated." 4/25 PSI Tr. at 27. Even viewing the Individual's testimony in the most favorable
light, there is no doubt that the smoke that he and his wife referred to was predominantly tobacco cigarette
smoke. Hearing Tr. at 39, 385. In contrast, the rooms used in the studies submitted by Dr. XXXXXXXX
were described as being filled with marijuana cigarette smoke. E.g., Ex. 39 at 95-96. Therefore, despite
Dr. XXXXXXXX's testimony, I find that there is no meaningful way to apply and adjust the results of the
studies to the unknown actual conditions that existed at the club. Accordingly, I am unable to find that the
Individual's positive drug test results were caused solely by passive ingestion of marijuana. Nor does the
record contain any other reasonable exculpatory explanation for the positive drug test.<15>

3. Positive Retest

The positive retest by PRL indicates that, despite some of the problems at XXXXX mentioned by Ms.
XXXXXXX, the XXXXX drug test result was accurate.<16>Ms. XXXXXXX testified that the retest was
not based on a split sample i.e., where the urine sample is split up into two bottles, only one of which is
tested at the first laboratory. Hearing Tr. at 295-96. According to Ms. XXXXXXX, using a split sample
was the "best choice" for donors, since this method "raises the level of confidence" that the retest would
not be affected by any contamination by the initial testing laboratory. Id. at 331. Nevertheless, Section
2.2(h) of the Mandatory Guidelines states that the use of a split sample is not mandatory. 59 Fed. Reg. at
29,919. Since there is no evidence that the original sample was contaminated or otherwise tampered with
at XXXXX, I have no basis for not accepting the retest. Thus, the retest confirms the Individual's use of
cannabis.

4. Mitigating Factors

Since the only reasonable explanation for the positive drug test and retest is that the Individual knowingly
ingested cannabis, the security concerns raised by Ms. XXXXX are present. This is so despite the fact that
there is no evidence, nor does the DOE claim, that the Individual ever ingested, or was under the influence
of, cannabis while at work. Cf. Cole v. Young, 351 U.S. 536, 550 n. 13 (1956). At the hearing, the
Individual's counsel argued that because of the presence of mitigating factors, the Individual's security
clearance should not be revoked despite the positive drug test. Specifically he relied on the following
mitigating factors in Section H.4 of the DOE's Adjudicative Guidelines for Determining Eligibility for
Access to Classified Matter and/or Special Nuclear Material (April 1994) (Adjudicative Guidelines):

a. The drug involvement was within the past 12 months but an isolated incident or an infrequent enough
event as to warrant acceptance of the individual's assurance that he/she will not be involved with drugs
while holding a DOE access authorization.



Case No. VSO-0051, 25 DOE ¶ 82,784 (H.O. Hochstadt Dec. 28, 1995)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0051.htm[11/29/2012 1:32:26 PM]

. . .

c. There is documented evidence of satisfactory completion by the individual of a drug treatment or
rehabilitation program and the individual is willing to offer assurance that he/she will not be involved with
drugs while holding a DOE access authorization.

Ex. 21 at 21, cited in Hearing Tr. at 406.

While the Adjudicative Guidelines are only guidelines and are not binding on me, the mitigating factors
with respect to drug use are certainly consistent with a number of factors that I am required to consider
under Section 710.7(c). Thus, I have taken into consideration the fact that the evidence against the
Individual in this case, even at its most detrimental, establishes only one drug incident within the past 12
months. Moreover, the Individual successfully completed the Employee Assistance Program that he was
required to attend after receiving the positive drug test. See Ex. 19; see also supra note 10. The Individual
has also asserted that he will not be involved with drugs while holding a DOE access authorization. E.g.,
4/13 PSI at 56. However, under the circumstances of this case, I cannot accept the Individual's assurances
about future drug use. If, as I have found, the positive drug test was accurate and cannot be explained by
passive inhalation, then the Individual has in fact, contrary to his denials, voluntarily ingested cannabis.
Since I cannot accept his denials about past use, I am unable to accept his assurances about future non-use.
Accordingly, I am unable to find that the DOE's security concerns have been mitigated in this
case.<17>Compare Personnel Security Hearing (Case No. VSO-0045), 25 DOE ¶ 82,774 (1995)
(restoration of clearance recommended where admitted one-time recent drug use).

C. Criterion L

The derogatory information alleged under this criterion is based on the same positive drug tests that serve
as the basis for two of the Criterion K allegations. Having found that these allegations establish a basis for
revoking the Individual's clearance under that criterion, and that there are insufficient mitigating factors, I
make a similar finding with respect to Criterion L. That criterion refers to information that an individual
has "[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation or duress which may cause the individual to act contrary
to the best interests of the national security." 10 C.F.R. 710.8(l). If, as the evidence shows, the Individual
did voluntarily ingest cannabis in or about early April 1995, then he knowingly engaged in an illegal
activity. This raises significant doubts as to his trustworthiness. Moreover, because he has not admitted to
this drug use, the Individual would be subject to coercion or duress and his assurances that he will eschew
drug use in the future cannot be accepted.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has shown mitigating circumstances with
respect to the Criterion F allegation. However, the Individual has failed to convince me that the positive
drug test and retest in April 1995 were inaccurate or were caused by passive inhalation of THC.
Accordingly, I conclude that DOE/XXXXX had a sufficient basis for invoking Criteria K and L and that
the Individual has not demonstrated that restoring his clearance would not endanger the common defense
and would be clearly consistent with the national interest. Accordingly, it is my opinion that the
Individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
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files its request for review. The

party seeking review must serve a copy of its statement on the other party, who may file a response with
20 days of receipt of the statement.

Ted Hochstadt

Hearing Officer

Office of Hearings and Appeals

<1>"/ An "access authorization" is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>/ Cannabinoids are the psychoactive substances found in the common hemp plant, Cannabis sativa
(marijuana). The primary psychoactive cannabinoid is

tetrahydrocannabinol (THC). See Ex. 42 at 9.

<3>/ All subsequent references to the Notification Letter also include Enclosure 1.

<4>/ On November 28, 1995, the Individual's counsel moved to strike Ex. 52, a response by DOE witness
XXXXXXXXXXXXXXX to written comments by Dr. XXXXXXXX (Ex. 51) pertaining to three
scientific studies that I had permitted Ms. XXXXXXX to submit after the hearing (Exs. 48-50). This
motion was assigned Case No. VSZ-0005. I granted the motion in part and struck two paragraphs from
Ms. XXXXXXX's submission because they were outside the scope of the letter in which I had earlier
granted DOE's request that Ms. XXXXXXX be permitted to respond to Ex. 51. See Letter from Ted
Hochstadt, Hearing Officer, to XXXXXXXXXXXX, Individual's counsel, and Laura Kilpatrick, DOE
Counsel (December 4, 1995).

<5>/ One exhibit, No. 33, was admitted into the record over the objection of the Individual's counsel.
Transcript of Hearing at 60-61, 176, Case No. VSO-0051.

<6>/ "Ever" was used nine times elsewhere on that page of the PSQ.

<7>/ Webster's New World Dictionary, Third College Edition, contains a similar "Americanism"
definition of the word "user": "a person who uses drugs; addict."

<8>/ The current Questionnaire for Sensitive Position form asks only about illegal drug involvement
within last five years.

<9>/ There were conflicting statements regarding whether the Individual thought that the FBI agents
would report his statements to the DOE. See Hearing Tr. at 46, 64-65; see also 4/25 PSI at 29, where the
Individual indicated that he had previously informed DOE about his drug use. Regardless, the point still
holds that the Individual volunteered these statements to FBI agents, as he did to Mr. Sandoval.

<10>/ Similarly, the fact that the Individual attended the Employee Assistance Program upon threat of
termination is not evidence of his having recently smoked marijuana.

<11>/ During the course of the proceeding, other possible explanations have been presented for the
positive results, such as the ingestion of ginseng and cold medicines, as well as the external use of certain
chemicals at work on the date of the urine test. See Hearing Tr. at 36, 54-55. There was essentially
uncontested testimony that these substances would not have caused the results in this case. Id. at 241, 280-
81. Therefore, no further discussion about these substances is necessary.
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<12>/ One of these articles was cited specifically in the preface to the Mandatory Guidelines as a reason
for lowering the screening level cutoff from 100 ng/ml to 50 ng/ml. See 59 Fed. Reg. at 29,912 (citing
"Passive Inhalation of Marijuana Smoke: Urinalysis and Room Air Levels of Delta-9-
Tetrahydrocannabinol", Edward J. Cone et al., Journal of Analytical Toxicology, Vol. 11, May/June 1987
(Ex. 39; see also Ex. 41)). In the Cone study experiments, positive results were reached when sixteen
lower THC content marijuana cigarettes were passively inhaled in a very small room, but negative results
occurred when only four such cigarettes were passively inhaled.

<13>/ According to a recent textbook, sinsemilla, a more potent form of marijuana that averages six to ten
percent THC content, represented slightly over half (53 percent) of the forms of cannabis that were
discovered and destroyed in 1988, an eleven percent increase over the previous year. Ex. 42 at 310, 317.
This trend of higher THC content has probably continued since 1988. See id. at 317. While it is clear that
sinsemilla is likely a majority of currently available marijuana, it is obvious that non-sinsemilla marijuana
must also still be available. Non-sinsemilla marijuana averaged only about 3.5 percent THC in 1992. Id. at
310.

<14>/ In the final paragraph of Ex. 52, Ms. XXXXXXX specifies the purported dimensions of

XXXXXXX's. However, this paragraph was stricken, see supra note 4, in part because there is nothing in
the record that indicates the dimensions of the club or the basis for Ms. XXXXXXX's statement.

<15>/ There was a problem with one of the chain of custody documents at XXXXX. See Hearing Tr. at
286-87 (Ms. XXXXXXXr) (referring to Ex. 35 at 10/33 ("Specimen Batch Chain of Custody (Bottle)").
Specifically, one XXXXX employee did not make a proper entry when he received and released the
Individual's urine specimen bottle. Although I would not be inclined to accept a positive drug test if there
were a serious defect in the chain of custody, I do not believe that this is the case here. Moreover, I accept
the testimony of Ms. XXXXXXX that this particular problem was adequately addressed by the affidavit of
XXXXXXXXXXXXXXX, Associate Lab Director of
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. See
id. at 286 (referring to Ex. 35 at 12/33).

<16>/ In addition to the chain of custody problem mentioned in the prior footnote, Ms. XXXXXXX stated
that XXXXXe failed to provide the "Auto 2" data defining how well the GC/MS testing system was
operating on the day the Individual's urine was tested. Hearing Tr. at 282-84. Nevertheless, she concluded
that the information submitted by XXXXX indicated that the system was operating acceptably on that day.
Id. at 284.

<17>/ If the only proven allegation under Criterion K was the Individual's admitted 1974 drug use, I would
find that there are mitigating factors; namely, that use was clearly experimental and occurred more than 20
years ago. Further, aside from the positive April 1995 test, there is no allegation of drug use since that
time. The Individual testified that his prior drug tests were negative, Hearing Tr. at 40-41, and this was not
disputed by DOE.
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Case No. VSO-0054, 25 DOE ¶ 82,783 (H.O.
Dugan Dec. 18, 1995)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:August 22, 1995

Case Number: VSO-0054

This opinion concerns the eligibility of XXXXX ("the individual") for continued "Q" access authorization
under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material.<1>The individual's access authorization was
suspended by the XXXXX Operations Office of the Department of Energy (DOE/XXXXX). In this
Opinion, I will consider whether, based on the record before me, the individual's access authorization
should be restored.

I. Procedural Background

The individual is a XXXXX-year-old employee of XXXXX (XXXXX), a DOE subcontractor at the
XXXXX. He has been employed at that facility since October 1987. The individual was granted a "Q"
security access clearance in April of 1992. In December of 1994, the individual reported to the DOE that
he had been arrested for driving while intoxicated (DWI) in March of that year. Pursuant to 10 C.F.R. §
710.9(a), DOE/XXXXX conducted a recorded Personnel Security Interview (PSI) with the individual on
March 8, 1995. Since information creating doubt as to the individual's eligibility for a clearance remained
unresolved after that interview, DOE/XXXXX requested that the individual be interviewed by a DOE-
consultant psychiatrist. That interview occurred on May 11, 1995 and the psychiatrist issued his report on
May 25, 1995. On the basis of the information obtained about the individual, DOE/XXXXX requested
from the Director of the Office of Safeguards and Security the authority to conduct an administrative
review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter dated July 19, 1995.
See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the DOE
created a substantial doubt concerning his eligibility for a "Q" access authorization. In accordance with 10
C.F.R. § 710.21, the Notification Letter included a statement of that derogatory information. The
Notification Letter also stated that the individual was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding his eligibility for access authorization. On August 9, 1995,
the individual requested a hearing and filed a separate

written response to the allegations specified in the Notification Letter (Response Letter). DOE/XXXXX
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forwarded the individual's request for a hearing to the DOE's Office of Hearings and Appeals. On August
28, 1995, I was appointed the Hearing Officer in this matter.

In accordance with 10 C.F.R. § 710.25(e) & (g), the hearing was convened in XXXXX, on
XXXXXXXXXXXXXXXX. At the hearing, the following witnesses were called to testify: (i) the
individual, (ii) XXXXXXXXXXXX, the individual's former counselor, (iii) Dr. XXXXX, a DOE-
consultant psychiatrist, (iv) XXXXXXXXXX, DOE Personnel Security Specialist, (v) XXXXX,
Employment Supervisor for the individual's employer, (vi) XXXXX (no relation), the individual's
foreman, and (vii) XXXXX, the individual's father and current supervisor. DOE Counsel submitted 23
exhibits, and the individual did not submit any exhibits.<2>

II. Notification Letter

As indicated above, the Notification Letter issued to the individual on July 19, 1995, included a statement
of the derogatory information in possession of the DOE that created a substantial doubt regarding the
individual's eligibility for continued "Q" access authorization. That information is summarized below:

According to a DOE consultant psychiatrist, the individual meets the criteria for alcohol dependence listed
in the American Psychiatric Association Diagnostic and Statistical Manual of Mental Disorders, Fourth
Edition (DSM-IV). Also, the individual has been arrested five times on charges of driving while
intoxicated: in 1983, 1988, 1990, 1991 and most recently, on March 17, 1994. Additionally, the individual
has admitted to having beer in his system at the time of a "hit and run" accident in which he was involved
in 1987, and in May 1989 was required by his employer to enter an alcohol treatment program or be
terminated. DOE/XXXXX alleges that despite this twenty-one-day inpatient treatment program and
subsequent outpatient counseling program, the individual has continued to abuse alcohol, as shown by his
three DWI arrests since leaving the treatment program. On the basis of that derogatory information,
DOE/XXXXX found that:

A. The individual is, in the opinion of a board-certified psychiatrist, a user of alcohol habitually to excess
or has been diagnosed by a board-certified psychiatrist as alcohol dependent or suffering from alcohol
abuse. This alcoholism is an illness or mental condition which in the opinion of a board- certified
psychiatrist, causes, or may cause, a significant defect in the judgment or reliability of the individual.
Notification Letter at 3; see 10 C.F.R. § 710.8(h) and (j).

The DOE/XXXXX further alleged in the Notification Letter that despite the suspension of the individual's
driver's license as a result of the March 1994 DWI, he has driven on several occasions, including on June
24, 1994, when he was arrested. According to DOE/XXXXX, the individual stated in the May 1995 PSI
that although his license remains suspended, he still intends to drive in the future. Finally, the DOE noted
three instances where the individual failed to report arrests promptly to the DOE, waiting nine months in
two instances and a year and a half in the third. Previous to those three arrests, the individual had signed a
form stating that all arrests are to be reported to the DOE "as soon as practicable" and had indicated during
a PSI that he understood the DOE's reporting requirements. Based on those facts, DOE/XXXXX alleged
that:

B. The individual has engaged in unusual conduct or is subject to circumstances which tend to show that
he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security. Notification Letter at 4; see 10 C.F.R. § 710.8(l).

III. Findings of Fact and Analysis

The regulations state that "[t]he decision as to access authorization is a comprehensive, common- sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in
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rendering this Opinion concerning the individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence. See 10 C.F.R. §§ 710.7(c),
710.27(a).

A. Criteria (h) and (j)

The first questions to be addressed are whether the individual is a "user of alcohol habitually to excess"
and whether he has an "illness or mental condition which in the opinion of a board-certified psychiatrist,
causes, or may cause, a significant defect in the judgment or reliability of the individual." 10 C.F.R. §
710.8(h) and (j). The individual does not dispute that he has had a serious alcohol problem which began
when he was in high school in the early 1980s. As stated above, he has been arrested five times for DWI
<3>and admits at least one other alcohol-related traffic violation. Hearing Tr. at 78, 130-31; 1/9/90 PSI
Tr. at 26. It was because of this history of excessive alcohol use that DOE/XXXXX referred the individual
to a psychiatrist in May 1995.

On the basis of his interview of the individual, his review of the individual's history, and the results of a
medical laboratory test, Dr. XXXXX determined that the individual was a user of alcohol habitually to
excess and substance dependent as defined in the DSM-IV. Psychiatric Report at 26. He also found that
the individual's alcohol dependence was an illness which causes a significant defect in his judgment and
reliability. Id. at 28. Furthermore, he determined that the individual has an alcohol-caused liver disease,
and a seizure disorder which is either caused or exacerbated by alcohol. Id. at 19, 26. Also according to
Dr. XXXXX, the individual has been told that alcohol intake may cause his seizures, but continues to
consume alcohol. Id. at 17.

The individual began drinking in 1982 when he was 15 years old. 1/9/90 PSI Tr. at 66. His intake soon
increased to the point that he was becoming intoxicated (described by him as drinking a fifth of liquor)
three times per week. Id. at 67-68. During the 1980s, he at times drank to the point of having tremors,
1/9/90 PSI Tr. at 70, blackouts more than once a month, id. at 73, and double vision. Id. at 72. The
individual's heavy drinking continued through the early 1990s; during the individual's 1988 and 1991 DWI
arrests, his blood alcohol level measured 0.26. 1/30/92 PSI Tr. at 26; 1/9/90 PSI Tr. at 12. As recently as
the day of his March 1994 arrest, he consumed approximately twelve or thirteen beers. 3/8/95 PSI at 35.
He also drank to the point of blacking out between five and ten times in 1993. 3/8/95 PSI Tr. at 118.
Moreover, the individual admitted at the hearing to drinking heavily despite his knowledge that this
created an increased risk of seizure. Hearing Tr. at 83.

Since his most recent DWI in March 1994, the individual has reduced the amount he drinks. In March
1995, he stated that he was drinking on two weekends per month, usually having two or three drinks but,
as the record shows, sometimes having four drinks, as he did the Friday before the PSI. 3/8/95 PSI Tr. at
103-05, 123-24. He would also sometimes drink two beers on the way home from work. 3/8/95 PSI Tr. at
102. At the hearing, the individual testified that since the March 1994 DWI arrest, he had been
"moderately" intoxicated (which he defined as drinking more than two or three beers) "a few times."
Hearing Tr. at 26-27.<4>However, the individual further testified that because of his fear of additional
DWIs, the loss of his job and the other negative consequences which resulted from his alcohol
consumption, he has been abstinent since July or August of 1995. Hearing Tr. at 20-21, 87. Although the
individual admits that he has had a serious problem with alcohol in the past, he believes that he is not
alcohol dependent at this time. Hearing Tr. at 21, 75-76, 81.

Based on the entire record, including the individual's history of alcohol use summarized above and the
testimony of Dr. XXXXX and the individual at the hearing, it is clear to me that Dr. XXXXX had a
substantial basis for his findings and that the individual is a user of alcohol habitually to excess and has an
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illness (alcohol dependence) which causes a significant defect in judgment and reliability.<5>Certainly,
the individual's history of heavy alcohol

consumption and his proclivity to drink and drive, despite the obvious danger to himself and others, reflect
a significant defect in judgment. The question remains whether the individual is rehabilitated or reformed
to a sufficient extent that restoration of his access authorization would be warranted under 10 C.F.R. §
710.7(a). I find that he is not.

The individual's belief that he is rehabilitated is based on several factors: his participation over the past
year in an alcohol treatment and counseling center, XXXXXXXXX; his commitment to a new lifestyle
including his dedication to raising his four-year-old son; and his religious beliefs. Between August 22,
1994 and August 7, 1995, the individual attended 24 sessions at XXXXX, as required by the terms of his
sentence for the March 1994 DWI conviction. Hearing Tr. at 56, 59. XXXXXXXXX utilizes group
therapy sessions with both educational and therapeutic components, and is based on some of the principles
of Alcoholics Anonymous (AA). Hearing Tr. at 50-51, 56-57. However, the primary goal of
XXXXXXXXX is not absolute abstinence, but rather that clients not drink and drive and if they drink, that
they do so with moderation. Hearing Tr. at 64-65. The individual testified that he is now entitled to 52 free
sessions at XXXXXXXXX and would like to continue going there. Hearing Tr. at 28, 65. But, as of the
time of the hearing, the individual had not attended a meeting at XXXXXXXXX since August 7, almost
three months earlier. Hearing Tr. at 56. Further, he was unwilling to definitively commit to a regular,
structured treatment program. See Hearing Tr. at 21, 24, 28-29, 118-19.<6>

The individual's counselor at XXXXXXXXX testified that he does not consider the individual to have an
"active alcohol problem." Hearing Tr. at 53. Based on his belief that since March 1994 the individual has
had only an occasional one or two drinks and has not "lost control" of his drinking, see Hearing Tr. at 52-
53, 61, 65, 67, the counselor considers the individual's disease to be "in remission." Hearing Tr. at 53. The
counselor also described the individual as one of the most interactive clients that he had worked with and
stated that the individual was very supportive of other clients at XXXXXXXXX. Hearing Tr. at 58. He
described the individual's strong commitment to his religion and young son, Hearing Tr. at 59, noting that
the individual now characterizes himself as a "born-again Christian" and often writes religious poetry.
Hearing Tr. at 58-59. He feels that the individual is "well balanced" and "in control of himself and his
life." Hearing Tr. at 67. The counselor believes the individual could be a moderate social drinker in the
future. Hearing Tr. at 68.

In addition, the individual has testified that he is dedicated to changing his life. Hearing Tr. at 209; 3/8/95
PSI Tr. at 70. He has spoken movingly of his commitment to raising his four-year-old son and his strong
religious beliefs. Hearing Tr. at 21, 30-31; 3/8/95 PSI Tr. at 67-70; 1/30/92 PSI at 57. In fact, he and the
counselor began a "Recovery Church" to help others with substance problems. 3/8/95 PSI Tr. at 67-70.
Further, in the individual's effort to lead a more self-sufficient life, he has recently purchased a mobile
home and plans to move out of his parents' house. Hearing Tr. at 14.

Two other witnesses testified for the individual. The individual's foreman, who sees the individual daily,
testified that he has supervised him since June of 1990, that he has noticed no sign of the individual's
drinking on the job or coming to work with a hangover, and that the individual is an excellent employee.
Hearing Tr. at 174, 177. The individual's father, who also currently supervises his son's work, testified that
he believes his son has made substantial progress in combating his alcohol dependence. He stated that his
son has admitted having a substance abuse problem. Hearing Tr. at 186, 194-96. He also testified that he
believes that the individual has consumed no alcohol since the March 1994 DWI. Hearing Tr. at 186; see
also Hearing Tr. at 197.

After hearing the individual update his condition, as well as the counselor's testimony, Dr. XXXXX
reaffirmed his diagnosis and stated his belief that the individual has not shown adequate evidence of
rehabilitation. Hearing Tr. at 92-93. Dr. XXXXX noted that according to a leading study, only five to
twenty percent of those attempting to recover from alcohol dependence are able to maintain sobriety if
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they either choose not to be part of a structured program such as AA or if they begin drinking again within
two years. Hearing Tr. at 94, 111; Ex. 22 at 4-5.

Therefore, it is his opinion that alcoholics who have already been through one program unsuccessfully
require at least two years of abstinence as well as some type of formal program for one year in order to be
considered rehabilitated from a medical standpoint. Hearing Tr. at 100-01; Psychiatric Report at
27.<7>Not only did the individual participate in an inpatient treatment program in May and June of 1989,
he was also required to attend alcohol abuse counseling at the facility where he works in both 1988,
1/9/90 PSI Tr. at 12, and 1991, 1/30/92 PSI at 27-30. In view of these previous unsuccessful attempts at
rehabilitation and the individual's current unwillingness to commit to participation in a regular formal
program at the time of the hearing, Dr. XXXXX did not find the individual to be rehabilitated. Hearing Tr.
at 93.

The individual has previously stated his intention to stop drinking excessively, 1/30/92 PSI Tr. at 58, 67;
1/9/90 PSI Tr. at 90, and obviously he has not been able to do so, because in each case he was
subsequently arrested for DWI. Furthermore, even if the individual continues attending sessions at
XXXXXXXXX, there is insufficient evidence to convince me that his participation in that program will be
any more successful than his other rehabilitation attempts. He has stated that the 1989 treatment did not
help rehabilitate him because he was "forced" to attend by his employer and only went because he desired
to keep his job. 3/8/95 PSI Tr. at 135. However, the counseling program at XXXXXXXXX was also
mandatory (by court order). Similarly, the individual's new-found abstinence appears to result in large part
from fear over the loss of his clearance. Hearing Tr. at 21, 87. It is clear that he resisted abstinence, despite
the advice of his counselor, until he received the DOE Notification Letter, approximately a year after he
began the XXXXXXXXX program. Also, the individual's repeated assertions that his DWI arrests and
other substance abuse problems were caused by friends, see Hearing Tr. at 209; Psychiatric Report at 5,
16; 3/8/95 PSI Tr. at 70; 1/30/92 PSI Tr. at 48, 57-58; 1/9/90 PSI Tr. at 15, demonstrate a failure to take
personal responsibility for his life and actions.

Although the testimony of the individual's counselor and father was very positive regarding the
individual's reformation, I cannot ignore the fact that he has failed to be completely honest with them
concerning the extent of his drinking between March 1994 and July of this year. The individual's father
testified that it is his belief that the individual has not consumed alcohol since March 1994, Hearing Tr. at
186, and the counselor believed the individual only occasionally had one or two drinks. See Hearing Tr. at
52-53, 61, 65, 67. It is clear from the individual's March 1995 PSI that this is incorrect and that he was
drinking fairly significant amounts of alcohol on a regular basis. 3/8/95 PSI at 102-05, 123-24. The
counselor's contemporaneous notes, portions of which were read at the hearing, contain no mention of this
kind of regular drinking. Hearing Tr. at 73. Yet, because the counselor believed the individual to have
maintained sobriety for a lengthy period of time, he placed the individual in an "advanced" group. Hearing
Tr. at 52, 57. The individual also did not tell the counselor of his 1983 and 1990 alcohol-related arrests,
although the counselor believed the individual had been fully forthcoming on this matter. Hearing Tr. at
60. The counselor was also of the belief that the individual currently considers himself to be an alcoholic,
Hearing Tr. at 74, although this is clearly not true. Hearing Tr. at 21, 76, 87. When confronted by the
Hearing Officer, the individual admitted that the counselor was in fact unaware of the significant amount
the individual drank during his time in the XXXXXXXXX program. Hearing Tr. at 122. In view of the
individual's failure to openly and fully represent the amount of his drinking during the past year to his
counselor and his father, I must accord less weight to their testimony regarding the individual's progress.

After considering the entire record before me, I do not believe that the individual is sufficiently
rehabilitated. Based on the individual's testimony, I believe that he sincerely wishes to remain sober and
that he has taken initial steps toward a more mature and responsible life. I also believe that his
participation in the XXXXXXXXX program has probably helped him realize the need for making some
life changes. Nevertheless, given the individual's history and Dr. XXXXX's uncontested testimony
regarding the low probability of an individual maintaining sobriety in these early stages of recovery
without a formal program, there is simply too much of a risk that the individual will relapse. He still
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maintains that he is not substance dependent, Hearing Tr. at 21, 76, 81, and is not willing to state an
unequivocal intention to remain abstinent. Hearing Tr. at 27-28, 82; see also Personnel Security Hearing
(Case No. VSO-0036), 25 DOE ¶ 82,772 at 85,647 (1995) and Personnel Security Hearing (Case No.
VSO-0038), 25 DOE ¶ 82,769 at 85,629-630 (1995). Nor is he willing to commit to a formal on-going
program, despite its availability to him. Hearing Tr. at 21, 24, 28- 29, 118-119. I therefore find that the
individual is a user of alcohol habitually to excess, has an illness which may cause a significant defect in
judgment or reliability, and has shown insufficient evidence of rehabilitation.

B. Criterion (l)

The DOE/XXXXX also alleges that the individual "has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of the national security." See 10 C.F.R. § 710.8(l). This charge is based on
the individual's failure to report three of his arrests, the 1990 DWI, the June 1994 arrest for driving with a
revoked license, and the March 1994 DWI, in a timely manner to the DOE. The individual waited a year
and a half in the first instance, and nine months in the latter two instances, to report these to the DOE.

The individual admits that he failed to report these three arrests promptly to the DOE. He has given
various explanations for this. When asked why he did not report his June 1990 DWI arrest to the DOE, the
individual stated the charge was dismissed (for failure to prosecute), and to him "it's like it never happened
. . . I don't want to remember it," 3/8/95 PSI Tr. at 91; see also Hearing Tr. at 34, and that he tries to forget
"bad stuff." 1/30/92 PSI at 105.<8>When asked why he did not report the March 1994 DWI, he said that
although he was aware of his responsibility to report it, he had been "lazy" and "busy" and that he did not
know who to report it to because the security person he had dealt with on a prior occasion no longer
worked there. Hearing Tr. at 43; 3/8/95 PSI Tr. at 95. He finally said that he had only been reminded by a
recent refresher security class of his responsibility to report these arrests and the "exact way" to do so.
Hearing Tr. at 43; 3/8/95 PSI Tr. at 95.

I find none of the individual's explanations for these failures to report credible or mitigating. The
individual's statement that he "never had the clear knowledge to report them formally on a piece of paper
to DOE," Hearing Tr. at 160-61, is not believable. The individual had received explicit, repeated
instructions that any arrest must be reported to the DOE immediately. 1/30/92 PSI Tr. at 81-87; 1/9/90 PSI
Tr. at 40-41. Additionally, security briefings for all employees are required to be conducted annually.
Hearing Tr. at 133, 141. Moreover, the individual has shown himself to be fully aware of his security
responsibilities as shown by his reporting of the 1991 DWI arrest to DOE/XXXXX within a month of its
occurrence, although, he admitted that he "didn't want to." 1/30/92 PSI Tr. at 19. The individual has
elsewhere admitted what I believe was his true motivation for each of these three major omissions, when
he admitted he was "scared" to report his arrests to the DOE. 3/8/95 PSI Tr. at 95; 1/9/90 PSI Tr. at 39.
The record amply shows that when the individual has been confronted with derogatory information, his
first instinct has been to omit and/or obfuscate that information.<9>

The DOE/XXXXX's charge under Criterion (l) is also based on the individual's having been arrested in
June 1994 for driving on a revoked license and his stated intention to do so again if he believed it
necessary. See 3/8/95 PSI Tr. at 59. With respect to that arrest, the individual has stated that while he
knew his license had been revoked for a year, he still believed he was permitted to drive. 3/8/95 PSI Tr. at
43, 49-50. The arrest report shows the individual was well aware when stopped that he was not permitted
to drive. Ex. 20 at 4. In the 1995 PSI, he further admitted that he was only driving that day because he was
needed at work and had no other means of getting there, 3/8/95 PSI Tr. at 43, 47, clearly implying that he
realized the illegality of his actions. When asked how many times he had driven despite his revoked
license, he did not provide a clear answer. He first said he had done so three times. 3/8/95 PSI Tr. at 55.
When questioned further, he admitted he had "lied there" and had actually driven twice a week but had
only driven three times in the "big streets." Id. at 56-57. In that PSI, he further said that if necessary to get
to work, he would drive in the future. Id. at 59. At the hearing, he admitted that until two months ago
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when his father began driving him, he had driven two miles to his van pool, Hearing Tr. at 40-41, but only
"four or five times." Hearing Tr. at 80. However, the individual testified that he did not intend to drive
again until his license was restored. Hearing Tr. at 80-81.<10>

The incidents cited by DOE/XXXXX reflect a lack of trustworthiness and honesty, as well as disrespect
for the law, from which I do not believe the individual is reformed. From my reading of the PSIs and the
testimony at the hearing, and considering especially the recency of the omissions of the March and June
1994 arrests,<11>I

find no basis upon which I could find the individual would in the future, voluntarily disclose all significant
information in response to DOE queries. The individual's continual pattern of half-truths, omissions, and
willingness to break the law when necessary, is simply unacceptable, especially for anyone holding a
security clearance. As the personnel security specialist testified, the security program is based on trust.
Hearing Tr. at 129. The individual's failure to comply with important safety laws, compounded by his
failure to promptly report three arrests to the DOE, creates serious doubts as to his honesty and
trustworthiness. See Hearing Tr. at 128-29; Personnel Security Hearing (Case No. VSO-0035), 25 DOE ¶
82,767 at 85,615-16 (1995). I therefore conclude that the DOE properly relied upon Criterion (l) in
suspending the individual's security clearance.

IV. Conclusion

In the above analysis, I have found that there is significant derogatory information in the possession of
DOE/XXXXX which provided a sufficient basis for invoking the Criterion in 10 C.F.R. § 710.8(h), (j) and
(l). In particular, I have found that the individual is a user of alcohol habitually to excess and alcohol
dependent without adequate evidence of rehabilitation, and that this is an illness which causes a defect in
his judgment and reliability. Alcohol dependence is a security concern because it can contribute to
irresponsible behavior and alter a person's behavior to such an extent that the person may be incapable of
adequately protecting classified information. An individual may reveal classified information to uncleared
individuals while under the influence of alcohol and may not even be aware of committing a security
violation. Even alcohol abuse that occurs after working hours presents an enhanced risk that classified
material could be revealed or mishandled. Hearing Tr. at 126-27; see Cole v. Young, 351 U.S. 536, 550 n.
13 (1956).

I have also found that the individual has demonstrated behavior which indicates that he is not honest and
trustworthy. The DOE security program must be able to implicitly trust employees to whom it grants
clearances to be honest and reliable and respect the law. See Hearing Tr. at 128-29. I must therefore
conclude that the individual has failed to mitigate the security concerns in this case and that continuing his
access authorization would pose an unacceptable risk.

In view of the Criteria set forth in 10 C.F.R. Part 710 and the record before me, I am unable to find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, it is my opinion that the individual's
access authorization should not be restored.

Either the Office of Security Affairs or the individual may file a request for review of the Hearing
Officer's Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W.,
Washington, D.C. 20585-0107, and served on the other party. The party seeking review of the Opinion
must file a statement identifying the issues on which he or she wishes the OHA Director to focus. This
statement must be filed within 15 calendar days after the party files the request for review. The party
seeking review must serve a copy of the statement on the other party, who may file a response within 20
days of receipt of the statement. 10 C.F.R. § 710.28(b).

Richard W. Dugan

file:///cases/security/vso0035.htm
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Hearing Officer

Office of Hearings and Appeals

<1>"/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

<2>/ The exhibits, where not cited by name, are cited herein as Ex., and the transcript of the hearing is
cited as Hearing Tr. Each PSI is cited as PSI Tr., and preceded by its date.

<3>/ In his response to the Notification Letter, the individual challenged the DOE's statement that there
were five DWIs, by stating that one of them had been dismissed. The fact that the 1990 DWI charge was
dismissed for failure to prosecute does not mitigate the DOE's concern that the individual's use of alcohol
has caused him to repeatedly violate laws meant to protect public health and safety. Moreover, the
individual admitted during the hearing to driving while intoxicated in instances other than his many arrests.
Hearing Tr. at 78.

<4>/ Later in the hearing, the individual denied having said he had ever been intoxicated since March
1994, but then said that he had been moderately intoxicated twice in that time. Hearing Tr. at 86-87.

<5>/ In agreeing that the individual in this case is alcohol dependent, I give little weight to Dr. XXXXX's
finding in his report that the individual's elevated GGT liver enzyme was caused by his excessive drinking.
Although Dr. XXXXX did perform tests to eliminate one potential cause of this elevation, exposure to the
hepatitis virus, he did not consider the possible effect that an anti-convulsant medication which the
individual takes for his seizures may have on the GGT level. At the hearing, Dr. XXXXX revised his
evaluation to state that, although he still believed alcohol use was a significant cause of the elevation, he
no longer considered it to be within medical probability (at

least 95 percent certainty), because the medication the individual takes can cause an elevation in GGT.
Hearing Tr. at 95-96.

<6>/ He did state his intent to go to AA "once a week when time allows." Hearing Tr. at 29-30 (emphasis
added). I find this to be an insufficient level of commitment.

<7>/ According to Dr. XXXXX, the formal program requirement could be met either by three meetings
per week of Alcoholics Anonymous (AA) for one year or by the 52 additional free sessions at
XXXXXXXXX to which the individual is entitled. Hearing Tr. at 119-20.

<8>/ The individual apparently reported his 1990 DWI arrest to XXXXX, but did not report it to DOE as
required. Hearing Tr.

at 155. However, the individual told XXXXX at the time that he would report this arrest to DOE. Hearing
Tr. at 155-56, 162.

<9>/ For instance, I find telling the individual's admission that he had withheld drug use from the DOE on
a 1987 Personnel Security Questionnaire because of his fear that he would lose his job if he revealed this
information. 1/9/90 PSI Tr. at 66. I also note a response the individual made during his 1990 PSI. After the
individual admitted to trying cocaine several times in 1987 and 1988, 1/9/90 PSI Tr. at 54, the DOE
security specialist asked the individual what he would do if someone tried to blackmail him by threatening
to tell his supervisor about that cocaine use. The individual responded that he would tell his supervisor that
the person was lying about him. 1/9/90 PSI Tr. at 57-58. These are other examples of the individual's
history of dishonesty and lack of trustworthiness.

<10>/ The record contains at least two other significant incidents indicative of the individual's
untrustworthiness. One particularly disturbing, albeit somewhat distant, incident occurred in 1985 when the
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individual was given money by his mother to buy a Christmas tree. He instead used that money to buy
marijuana. He was then arrested while stealing a tree from a woman's yard to give to his mother. The
individual pled guilty to larceny and to possession of marijuana. The individual had not finished paying
court-ordered restitution to that woman as of his January 1992 PSI. 1/30/92 PSI Tr. at 96; Psychiatric
Report at 6-7. Second, the individual has been arrested twice, in September 1986 and June 1987, for
leaving the scene of an accident. 1/9/90 PSI Tr. at 22-26; Hearing Tr. at 130-31. Leaving the scene of an
accident is a very serious crime indicating both untrustworthiness and dishonesty.

<11>/ Even when the individual finally reported the March 1994 arrest in December 1994, he still failed to
report the June 1994 arrest. Ex. 19. The June 1994 arrest was not reported until the March 1995 PSI.
3/8/95 PSI at 43.
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Case No. VSO-0057, 25 DOE ¶ 82,786 (H.O.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Oak Ridge Operations Office

Date of Filing:September 13, 1995

Case Number:VSO-0057

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") for reinstatement of a "Q"
access authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This opinion will consider whether, based on the record testimony and other evidence
presented in this proceeding, the individual's access authorization should be reinstated.

I. BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter dated
August 11, 1995. In that letter, the individual was informed that information in the possession of the
Department of Energy's XXXXX Operations Office (DOE/XXXXX) created a substantial doubt
concerning his eligibility for a reinstatement of his "Q" access authorization. In accordance with 10 C.F.R.
§ 710.21, the Notification Letter included a statement of the derogatory information in the possession of
the DOE/XXXXX that created the substantial doubt concerning the individual's eligibility for access
authorization. In particular, it specified the following areas of concern:

A. The individual deliberately misrepresented, falsified or omitted significant information from two
Questionnaires for Sensitive Positions, a

Personnel Security Questionnaire and during a Personnel Security Interview. See Section 710.8(f).
[Criterion (f)].

B. The individual engaged in unusual conduct tending to show that he is not reliable honest or trustworthy,
or which furnishes reasons to believe that he may be subject to pressure, coercion exploitation or duress,
which may cause him to act contrary to the best interests of the national security. See Section 710.8(l)
[Criterion (l)].

The concerns are based on the individual's admittedly false statements that he received a Bachelor of
Science degree in mechanical engineering from Tuskegee University in 1982.

file:///persecc.htm#vso0057
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The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. On August 30, 1995, the individual
requested a hearing. The individual's request for a hearing was forwarded by the DOE/XXXXX to the
Office of Hearings and Appeals (OHA). On September 13, 1995, I was appointed the Hearing Officer in
this matter. In accordance with 10 C.F.R. Section 710.25(e) and (g), the hearing was convened in
XXXXX, on November 29, 1995.

At the hearing, the individual was represented by counsel and he testified on his own behalf. There were
no other witnesses.

II. FINDINGS OF FACT

The facts in this case are not in dispute. The individual is a training specialist with XXXXX, a
subcontractor of XXXXX, which is a contractor with the DOE/XXXXX. Beginning in 1982, the
individual was employed by XXXXX a contractor at the DOE's XXXXX Plant in XXXXX. He held an
access authorization in connection with that position. The individual worked at that facility as an engineer
until he was terminated in 1994.

The notification letter stated that the individual has on four occasions indicated to the DOE that he
received a Bachelor's Degree in Mechanical Engineering from Tuskegee University in 1982. The
individual made these assertions in a Personnel Security Questionnaire (PSQ) dated August 18, 1982, and
in two Questionnaires for Sensitive Positions (QSP) dated November 27, 1991, and June 14, 1993 and
during a Department of Energy Personnel Security Interview (PSI) of December 1, 1993. These false
assertions took place while the individual was employed by XXXXX at the XXXXX plant.

After the DOE requested that the individual provide a transcript showing that he received a degree, the
individual admitted that he did not completely finish his requirements for a degree.<1> See December 6,
1993 PSI at 2. The individual was then terminated from his position with XXXXX. Transcript of
November 29, 1995 Personnel Security Hearing (hereinafter Tr.) at 22. The individual subsequently
returned to Tuskegee, completed his course work, and was awarded a Bachelor's Degree in July 1994.

Thereafter, the individual applied for a position at the DOE/XXXXX, for which a security clearance was
also needed. During DOE/XXXXX's the reinvestigation of this individual for purposes of reinstating his
security clearance, the individual's prior falsehoods came to light and became the subject of this
proceeding.

III. ANALYSIS

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the DOE/XXXXX
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R. §710.7(a).

Among the factors I have considered in rendering this Opinion concerning the individual's eligibility for
access authorization are the following: the nature, extent, and seriousness of his conduct; the
circumstances surrounding the conduct, including knowledgeable participation; the frequency and recency
of the conduct; his age and maturity at the time of the conduct; the voluntariness of his participation; the
absence or present of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for his conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation
or recurrence; and other relevant and material factors. 10 C.F.R. §§ 710.7(C) and 710.27 (a).

The discussion below reflects my application of these criteria to the derogatory information presented by
the DOE/XXXXX in this case.
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A. Criterion (f)

As indicated above, the DOE/XXXXX's cause of concern in connection with the individual's security
clearance is his falsification on two QSP's, a PSQ and during a PSI. The falsification set out in the
Notification Letter related to the individual's assertion that he had completed a college degree in
mechanical engineering. We have on numerous previous occasions found that false statements made by an
individual are grounds for revoking a security clearance. E.g., Personnel Security Hearing (VSO-0051), 25
DOE ¶ 82,784 (1995); Personnel Security Hearing (VSO-0041), 25 DOE ¶ 82,775 (1995), request for
review pending (VSA-0041); Personnel Security Hearing (VSO-0045), 25 DOE ¶ 82,774 (1995); and
Personnel Security Hearing (VSO-0013), 25 DOE ¶ 82,752 (1995).

It is important to note at the outset that Criterion (f) does not apply to all misstatements and omissions, but
only to those that are deliberate and involve significant information. Personnel Security Hearing, 25 DOE
at 85,665. There is no question that the falsehoods here were deliberate. The individual admittedly lied in
order to be selected for the position at XXXXX. December 6, 1993 PSI at 3. Also, as discussed below in
connection with the factors set out at Section 710.7(c), the falsification in the instant case involves
significant information.

After considering the factors set forth at Section 710.7(c), I find that they weigh heavily against reinstating
the individual's access authorization. First, the information that the individual falsified concerned whether
he had been awarded a college degree. Such a degree was necessary in order for the individual to be
eligible for the position for which he had applied. December 6, 1993 PSI at 4. The falsification was
material and significant, since it went to the very heart of the individual's eligibility for the position with
the DOE contractor.

Further, the extent of the falsification was substantial. The falsification continued for a period of eleven
years from 1982 through 1993. This is an extended period of time. The individual could certainly have
made an immediate effort to complete his degree, correct the untruthful statements and thus mitigate the
period of falsification. However, he failed to do so.

Moreover, the falsification was not a mere youthful indiscretion. The individual was XXXXX years old at
the time of the first falsification, and maintained the falsehood until 1993, when he was XXXXX years
old. Thus, there is no basis for ascribing this falsification to immaturity.

Section 710.7(C) requires a consideration of the motivation for the conduct. The individual stated that he
was "eager to start working and making money and be done with school." December 6 PSI at 3; Tr. at 19.
He was thus simply concerned with his own personal financial comfort. This self-serving motivation
cannot excuse this falsification.

In making a determination, the Hearing Officer is required by Section 710.7(C) to consider the absence or
presence of rehabilitation or reformation and the likelihood of continuation or recurrence. In this regard,
the individual provided evidence, in the form of a copy of a transcript from Tuskegee University, showing
that he completed the course work necessary for his mechanical engineering degree, which was awarded in
July 1994.

While this action showed some effort on the part of the individual to rehabilitate himself, I am
nevertheless not persuaded that the falsehood has been mitigated. The individual only took that step once
he was fired from his previous position for the false statement. He indicated that because of the
termination he had free time available to complete the degree. Tr. at 22. Thus, the attempt at mitigation
only took place after the falsehood was discovered and when it was convenient for the individual himself.

Although the individual asserts that he has made significant changes in his lifestyle, including volunteer
activities and participation in Narcotics Anonymous, I do not believe that these behavioral changes, which
are unrelated to the untruthfulness at issue here, are sufficient to overcome those very serious falsehoods.
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Given these facts, I am simply not convinced that the individual has met the burden of persuasion here of
establishing rehabilitation with respect to falsification in this case.<2>

I also note the potential for coercion of the individual in connection with such falsification. At the hearing,
the individual's attorney argued that in view of the depth of the investigation of the individual, the DOE is
now aware not only of the falsehoods uttered by the individual, but also of several other unflattering
incidents in the individual's past. The attorney therefore contends that there is no longer any risk of
coercion or pressure with respect to this individual. I agree that there is little likelihood in the future that
the individual may be coerced due to the falsehoods raised here by the DOE/XXXXX.

However, during the period of the concealment, there was certainly a possibility of coercion of the
individual. The individual had good reason to be concerned that he might lose his job if his employer
learned of the falsehood. In fact, he was terminated for this reason. The nature of the concealed
information was such that it could have led the individual to succumb to pressure, resulting in a serious
risk to national security. This lends further support for my overall conclusion that the falsehoods were very
serious indeed.

Moreover, the individual has shown a pattern of untruthfulness. He falsified three DOE documents and
then lied during a PSI with the DOE. He was sworn to tell the truth in connection with all of these
utterances. This leads me to believe that the individual may have a propensity to falsify that could well
lead to future coercion problems.

In sum, I find that these falsehoods form a sufficient basis for denying this individual a security clearance.
The individual's falsifications on the two QSPs and on the PSQ, as well as the false statements at the PSI
create a doubt as to whether the individual can be trusted to safeguard classified information or uphold
security regulations. Personnel Security Hearing, 25 DOE at 85,671. I therefore find that there is a proper
basis for not reinstating the individual's clearance under Criterion (f).

Additional Evidence

While it is not necessary to the determination reached above, there is some additional supporting evidence.
This evidence first came to light during the hearing. The individual testified that he still has not revealed to
his employer that he was terminated at his XXXXX position for submission of false information. Tr. at 23.
Instead, he simply made his current employer aware that he was terminated from his previous position
with XXXXX. The individual's reasoning was that the cause for the termination would come to light
during the investigation process. Therefore, in the individual's mind there was no need to provide his
current employer with the complete circumstances surrounding the termination. Tr. at 23.

This is a significant omission. I find that it falls within the purview of Section 710.8(f), which refers not
only to deliberate misrepresentation, but also to omission of significant information. The individual
rationalized this omission at the hearing by stating that he did not actually utter an outright falsehood. Tr.
at 23. The omission of such a significant piece of information on the part of an employee requesting an
access authorization raises serious, legitimate doubts about whether he should be entrusted with
responsibility for safeguarding classified materials. See Personnel Security Hearing, 25 DOE at 85,673. It
is questionable whether XXXXX would have offered the individual a position requiring a security
clearance had it been aware of the reason for the termination. This additional evidence, although not
necessary to my determination, confirms my overall judgment that the individual is not truthful, and might
be inclined to make false statements or omit significant information in the future if he thought it useful.

B. Criterion (l)

As stated above, Criterion (l) involves information that an individual has engaged in behavior which
shows that he is not honest, reliable or trustworthy or which furnishes reason to believe that he may be
subject to coercion that would cause him to act contrary to the best interests of the national security. The
derogatory information alleged by the DOE/XXXXX under this criterion is based on the same falsehoods
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discussed above under Criterion (f). The falsifications certainly raise serious issues of honesty, reliability
and trustworthiness. The DOE security program is based on trust, and if an employee lies to the DOE, that
trust is violated. Personnel Security Hearing, 25 DOE at 85,661. Further, having found that the
DOE/XXXXX's allegations establish a basis for not reinstating the individual's clearance under Criterion
(f), and that there are insufficient mitigating factors, I make the same finding with respect to Criterion (l)

IV. CONCLUSION

I therefore find that the DOE/XXXXX properly invoked 10 C.F.R. Section 710.8(f) and Section 710.8(l) in
connection with the reinstatement of the individual's access authorization, due to his falsification in the
two QSPs, a PSQ and during the PSI. In view of the record before me, I am not persuaded that reinstating
the individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, I find that the individual's "Q" access
authorization should not be reinstated.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585, and served on the other party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date:

<1>/ The individual failed to complete his senior design project.

<2>/ In an apparent effort to provide additional mitigating evidence, at the hearing the individual
submitted eight letters from former co-workers. These letters generally attested to the individual's good
performance at his job and to his trustworthiness. I find that they have no evidentiary value. The
individual's job performance is not particularly relevant to the matter at issue. The co-workers' views of
the trustworthiness of the individual are not credible. There is no indication that these former co-workers
were aware of the circumstances involved in this proceeding when they wrote the letters, or that they have
any knowledge of DOE security issues. There was certainly no opportunity to question these individuals
and judge their expertise or credibility. I have therefore given these letters no weight in my deliberations.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: October 5, 1995

Case Number: VSO-0059

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") to retain an "L" access
authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." The Department of Energy's XXXXX Operations Office (DOE/XXXXX) suspended the
individual's access authorization under the provisions of Part 710. This opinion will consider whether,
based on the record testimony and other evidence presented in this proceeding, the individual's access
authorization should be restored.

BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter dated
September 12, 1995. In that letter, the individual was informed that information in the possession of the
DOE/XXXXX created a substantial doubt concerning his eligibility for an "L" access authorization. In
accordance with 10 C.F.R. §710.21, the Notification Letter included a statement of the derogatory
information in the possession of the DOE/XXXXX that created the substantial doubt concerning the
individual's eligibility for access authorization. In particular, it specified the following two areas of
concern:

A. Information in the possession of the DOE indicates

that he has an illness or mental condition which in the opinion of a board-certified psychiatrist causes a
significant defect in his judgment or reliability. 10 C.F.R. §710.8(h) [Criterion (h)].

B. Information in the possession of the DOE indicates that a board-certified psychiatrist has diagnosed the
individual as suffering from alcohol dependence. 10 C.F.R. § 710.8(j). [Criterion (j)].

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. On September 28, 1995, the individual
requested a hearing. The individual's request for a hearing was forwarded by the DOE/XXXXX to the
Office of Hearings and Appeals (OHA). On October 11, 1995, I was appointed the Hearing Officer in this
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matter. In accordance with 10 C.F.R. Section 710.25(e) and (g), the hearing was convened in
XXXXXXXXXXXXXXXXXXXX, on XXXXXXXXXXXXXXXXX.

THE NOTIFICATION LETTER

The Notification Letter indicates that individual, who is a DOE employee with the XXXXX at the
DOE/XXXXX, suffers from complex partial seizures, and is under the care of a neurologist. The
individual takes several medications which control the seizures to some extent, but not entirely.

With respect to the charge concerning Criterion (h), the Notification Letter states that on February 7, 1995,
while the individual and his wife were caring for their two grandchildren, he struck his four year-old
grandson on the head. The child's mother, the stepdaughter of the individual, called the police. The
Notification Letter also states that the individual admitted to other incidents when he struck his grandson.

According to the Notification Letter, the individual also admits to "going overboard" and "abuse" in
disciplining his two stepchildren while they were teenagers. The letter states that during the period 1983
through 1984, he beat his stepdaughter and kicked her from behind while she was running.

The Notification Letter also refers to evaluations of the individual performed by Dr. XXXXX, a DOE
psychiatrist. These evaluations were performed at the request of the DOE and were based on interviews
that took place on March 13, 1991 and on May 22, 1995. Dr. XXXXX memorialized his conclusions in
letters dated March 26, 1991 and May 26, 1995. The Notification Letter states that Dr. XXXXX found that
the individual has a characterological problem that manifests itself as an inability to control his anger.

With respect to Criterion (j), the Notification Letter cites Dr. XXXXX's opinion that the individual has a
"mild alcohol dependency problem." This diagnosis is based on the individual's statement in the May 1995
interview with Dr. XXXXX, that he drinks a six-pack of beer most weekends. Dr. XXXXX finds that this
use of alcohol may aggravate the individual's seizure problems and that it may lower his impulse control.
He concludes that the individual is mildly alcohol dependent, and should involve himself in a program that
would enable him to abstain totally from alcohol.

THE HEARING

At the hearing, the individual represented himself and testified on his own behalf. There were six other
witnesses. The DOE presented Dr. XXXXX as its only witness. The individual presented the following
witnesses: Dr. XXXXXXXXXXXXXX, his neurologist; XXXXX, his current immediate supervisor;
XXXXX, former supervisors; and XXXXX, a friend through the individual's church.

A. Testimony of Non-Medical Witnesses

I will first consider the testimony of the non-medical witnesses (other than the individual). These
witnesses were all aware of the individual's seizure disorder. They also knew of the child abuse charge
involving the individual's grandson, but generally did not consider this incident as evidence that the
individual has an abusive personality. They were not all aware of the fact that the individual had
previously abused his stepchildren. One witness indicated his surprise at this behavior and stated his belief
that it was inappropriate. Transcript of XXXXXXXXXXXXXXXXX Hearing (hereinafter Tr.) at 87-88.
His supervisors believed that these problems generally existed outside the workplace and that they did not
interfere with his performance on the job.

After reviewing the testimony of these witnesses, I find that they have shed little light on the case at hand.
They did not bring any significant new facts to this case. Further, I cannot accord the opinions of these
laypersons as to whether this individual has a personality defect greater weight than those offered by the
medical experts. The non-medical witnesses' knowledge of this individual was limited, and they certainly
have no expertise with respect to his mental condition. See Personnel Security Hearing (VSO-0014), 25
DOE ¶ 82,755 (1995); aff'd Personnel Security Review (VSA-0014), 25 DOE ¶ 82,782 (1995).
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Accordingly, I will not give any further consideration to that testimony. I will rely on the testimony of the
two medical experts and the individual himself in making my final judgment. <1>

B. Testimony of Dr. XXXXX

The testimony of Dr. XXXXX is based on the two evaluations that he performed at the request of the DOE
in March 1991 and May 1995. It is Dr. XXXXX's opinion that the individual is arbitrary and rigid. He
believes that the individual has anger control problems, but does not want to recognize it. Dr. XXXXX
calls this a characterological problem. Tr. at 16. He indicates that this anger control problem manifests
itself in the abuse of his stepchildren and that of his grandson. Tr. at 17. Dr. XXXXX does not necessarily
see the anger control problem as a "free-standing" psychiatric disorder, but rather as related to the
complex partial seizure problem. Tr. at 18.

Dr. XXXXX also discussed the individual's use of alcohol. He does not believe that the individual had an
alcohol problem in 1991, when he drank beer twice a month. However, based on the individual's statement
during the May 1995 evaluation that he drank a six-pack of beer a week, primarily on weekends, Dr.
XXXXX concludes that the individual is now alcohol dependent. Tr. at 18. He finds that the fact that the
individual continues to drink alcohol in the face of extensive family problems and seizure problems
indicates that he is much more dependent on it than he is willing to acknowledge. Tr. at 19.

Overall, Dr. XXXXX believes that the individual should totally abstain from alcohol, and perhaps
participate in an alcohol rehabilitation program. He also suggests that the individual, in consultation with
his neurologist, should consider using tranquilizers or anti-depressants to control his anger problems. Tr. at
20-21.

C. Testimony of Dr. XXXXXX

Dr. XXXXXX stated that the individual has had difficulty in controlling his seizures and that as a result
has had some significant depression problems. He also stated that patients with partial complex seizures,
such as the individual, can have anger and behavior control problems. <2> In some cases these control
problems are after-effects of the seizure itself, in which patients are dazed or confused and can be
somewhat more disinhibited and more likely to strike out at others. He indicated that if there were isolated
events of lack of control that took place after a seizure, while an individual was disoriented, there is not
too much that can be done to correct such a problem. However, he stated that if an individual exhibited a
pattern of anger control problems unrelated to the actual seizures, he would refer such a patient to a
psychiatrist. Tr. at 38. Contrary to Dr. XXXXX's recommendation, he does not believe that tranquilizers
are useful in such cases. Tr. at 51.

With respect to the use of alcohol, Dr. XXXXXX stated that he thought it would be bad judgment for the
individual to consume a six-pack of beer over two days. Tr. at 57. In Dr. XXXXXX's view, however, the
individual's consumption of alcohol was a manifestation of the problems that he was having with
depression, rather than evidence of dependence. Tr. at 50.

D. Testimony of the Individual

The individual admits that he abused his stepchildren during their teenage years. However, he states that
this period of abuse, which took place during 1983 through 1984, is now long past and that since that time
there have not been any incidents of abuse. <3> The individual admits that he struck his grandson five to
ten times during the period 1994 through 1995. However, he believes that these incidents of physical
punishment constitute a separate set of events that are unrelated to the admitted earlier episodes of child
abuse. He does not accept that the incidents involving his grandson constitute child abuse. Tr. at 95. He
regards slapping his grandson on the head as discipline. Tr. at 103.

The individual also disputes the DOE's charge that he is alcohol dependent. He states that he stopped
drinking as of May 1995, when Dr. XXXXX indicated that he thought the individual had a drinking
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problem. Tr. at 102-103. He also asserts that he was never warned about using alcohol in connection with
most of the medication that he has been taking. Tr. at 98. He believes that since he was not warned about
using alcohol, or advised to stop, a diagnosis of alcohol dependence is unwarranted. He supports this
contention with his assertion that in May 1995, once Dr. XXXXX told him that there was a problem, he
immediately ceased drinking alcohol.

The individual also voiced a more general concern at the hearing to the effect that in 1991, once the DOE
had identified a question regarding his fitness to hold a security clearance, by conducting a PSI, it should
have immediately worked with him in a program designed to help him reform his behavior and rehabilitate
himself. Tr. at 7. <4> I sympathize with the individual's situation and certainly support his desire for
rehabilitation. However, the DOE's policy regarding when to offer a rehabilitation program to an
individual, rather than suspend or revoke a clearance, is not a matter subject to review by the OHA
Hearing Officer. See Personnel Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995) (appeal pending,
Case No. VSA-0005). Accordingly, I can give it no consideration.

ANALYSIS

As is evident from the above discussion, the key events cited in the Notification Letter and referred to in
the hearing testimony, are for the most part undisputed. The individual does not deny beating his
stepchildren or striking his grandson. He also does not deny his use of alcohol. The issues I must decide
are (i) whether the physical confrontations with his family members demonstrate that the individual suffers
from a mental condition that causes a defect in his judgment and reliability [Criterion (h)], and (ii)
whether the circumstances surrounding individual's use of alcohol demonstrate that he is suffering from
alcohol dependence [Criterion (j)].

A. Criterion (h)

For the reasons cited below, I find that the individual suffers from a mental condition that causes a
significant defect in his judgment and reliability. As was clear from his testimony at the hearing, Dr.
XXXXX continues to believe that the individual has a significant judgment problem. Dr. XXXXXX's
testimony supported the view that the individual has personal problems. At the hearing Dr. XXXXXX
testified that the individual had characterized the February 1995 incident involving the individual's
grandson as an isolated event. Dr. XXXXXX stated that if he knew that this behavior represented a pattern
of physical confrontations between the individual and his family, that this would constitute a significant
problem. He further testified that had he known of such incidents he might well have referred the
individual to a psychiatrist. Tr. at 38-39. <5> Thus, there appears to be no material disagreement between
the two medical experts regarding this aspect of the individual's behavior.

Moreover, after reviewing the evidence as a whole, I am convinced that it demonstrates the existence of a
judgment problem in this individual, which manifests itself as a lack of control. I base this conclusion on
the individual's pattern of physical mistreatment of family members. As stated above, he admits to abuse
of his stepchildren approximately ten years ago, when they were teenagers. January 24, 1991 PSQ at 24.
<6> I see that pattern continue to more recent times in his relationship with his grandson, whom he
slapped between five and ten times during the period 1994 through 1995. Tr. at 103.

The individual himself does not see this as a pattern at all. Rather, he sees these as separate events. He
admits that the incidents with his stepchildren constituted abuse, but asserts that this is well in the past. He
believes that slapping his grandson on the head constitutes discipline, but not abuse. Tr. at 103; Letter of
December 4, 1995. He thus believes that there is no abuse in recent years, and no evidence of a defect in
judgment.

I simply cannot accept this rationalization. As an initial matter, in connection with the February 1995
incident, the judge reduced the charge from felony child abuse to misdemeanor child abuse. The individual
then pled no contest to the misdemeanor child abuse charge. This indicates to me that the judge did find
the incident serious, and beyond mere discipline.
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I further believe that these incidents of physical punishment signal a lack of control by the individual over
his own temper. With respect to the February 1995 incident with his grandson, the individual testified that
he was not feeling well, that he was arguing with his stepdaughter and he was feeling "hounded" by her.
Tr. at 104. In this tense environment, the individual overreacted and retaliated with a harsh physical act.
He responded to a four-year old's remark, "I hate you," by slapping the child on the head.<7> The
individual engaged in physical punishment of his grandson, even though he knew that it was against the
wishes of his daughter. March 3, 1995 PSI at 8; Tr. at 103. This constitutes clear evidence of a lack of
control, rationality and judgment on the part of this individual.

In fact, the individual admits that he is unable to control this aspect of his behavior, although he has been
trying to do so. In this regard, the individual himself has stated that he has been trying to refrain from
using physical punishment of his grandchild, but he characterizes it as "reflex action," which at this point
he is not yet able to control. Tr. at 104; March 3, 1995 PSI at 10. This sustains my overall belief that the
individual has a defect of judgment and reliability that is manifested by self control problems.

The individual also appears conflicted in his views of his own behavior. On the one hand, he does not
accept his own responsibility for the February 1995 incident. He refuses to see his action as abusive, and
characterizes it as discipline. He blames his daughter for the escalation of the February 1995 incident to
the point at which it became a police matter. He also blames "an overzealous young police officer [as]
responsible for [his] being charged." Letter of December 4, 1995. See Personnel Security Hearing (VSO-
0032), 25 DOE ¶ 82,765 (1995) (appeal pending (VSA-0032).

On the other hand, he admits that his behavior was wrong but explains it by stating that he had had a
seizure, was sick, and in a bad mood. March 3, 1995 PSI at 5,10. He recognizes that he must control this
behavior, and maintains that he is trying to do so. These somewhat contradictory assertions indicate to me
that the individual does not have clear judgment on the importance and necessity of controlling his
reaction to his emotions.

As to the ten-year hiatus between the beatings of his stepchildren and those of his grandson, I find no
abatement or rehabilitation. It is my view that once his stepchildren moved away from the individual, there
was no longer an opportunity for him to abuse family members who were at a physical or psychological
disadvantage with respect to the individual. When there came a time that he was once again in a position
to strike out at a weaker family member, he resumed his former pattern. In this, he once again showed
poor judgment, inability to control his behavior and lack of reliability.

In view of the above evidence showing a pattern of a lack of control when dealing with family members, I
am persuaded that the individual is suffering from a defect in judgment and reliability.

B. Criterion (j)

As stated above, Dr. XXXXX found that the individual suffers from mild alcohol dependence. He defines
alcohol dependence as "the use [of alcohol] in the face of harm to health, family functioning, job, legal
involvement, those kinds of things." Tr. at 52. Dr. XXXXXX believes that the individual's consumption of
a six-pack of beer over a weekend represents bad judgment, but does not necessarily constitute alcohol
dependence. Tr. at 57. He sees the individual's use of alcohol as a manifestation of depression. Tr. at 49.
The individual himself indicated to Dr. XXXXX that he drinks alcohol because he likes the taste, but that
he does not get drunk. Letter of May 26, 1995.

I find the individual does have a mild dependency problem, as defined by Dr. XXXXX. During the 1980's
the individual, by his own admission, used alcohol to excess and to some extent this use contributed to the
abuse of his step children. January 24, 1991 PSI at 23. See also, March 26, 1991 Letter of Dr. XXXXX.
By 1991 he had reduced his consumption of alcohol to approximately two beers a week, twice a month.
However, by May 1995, the individual had increased his use of alcohol. At that time he was consuming a
six-pack of beer on weekends. Given the individual's seizure problems, he certainly has every reason to be
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extremely conservative in his use of alcohol. Tr. at 18-19. The fact that he would increase his intake in the
face of long-term difficulties in controlling his seizures is very disturbing.

I am also mindful of the fact that he continued to use alcohol at the increased rate even though he
persisted in having difficulty in controlling his impulse to inflict physical punishment on his grandson. He
did not cease using alcohol even after he was arrested for felony child abuse, for which he spent one night
in jail. He only stopped drinking alcohol when Dr. XXXXX brought his diagnosis of alcohol dependence
to the attention of the individual and that of the DOE/XXXXX. Thus, the individual continued to use
alcohol in the face of family, health and legal problems. I believe that this behavior pattern falls well
within Dr. XXXXX's definition of alcohol dependence.

As indicated above, Dr. XXXXXX believes that the individual used alcohol in response to depression. I
am not willing to excuse this individual's alcohol dependence on this basis. This is an individual who has
every reason to be especially alert at all times. The individual has increased his use of alcohol even in the
face of continuing family and health problems. If the individual is encountering depression problems, he
should receive appropriate treatment. I cannot find that consumption of alcohol is an appropriate excuse or
solution. The fact that the cause of the individual's drinking may be depression does not negate the security
concerns. Personnel Security Hearing (VSO-0014), 25 DOE at 85,539.

Once Dr. XXXXX indicated in May 1995 that the individual had a mild dependency problem, the
individual asserts that he immediately ceased drinking alcohol. The individual thereby appears to arguing
that he has been rehabilitated. I do not find that the six month period of abstinence demonstrated by the
individual is sufficient. Given the fact that the individual has demonstrated a pattern of swings in his use
of alcohol going back over a period of more that ten years, as well as significant use of alcohol despite
serious health and family problems, I am not convinced that a six-month abstinence shows rehabilitation.
See Personnel Security Hearing (Case No. VSO-0005), 24 DOE at 85,529. <8>

The individual also indicates that he was never alerted not to use alcohol until Dr. XXXXX's warning in
the May 1995 Letter. He indicates that Dr. XXXXXX never told him not to use alcohol. He further states
that the enclosures accompanying his seizure medications never indicated that he should abstain from
alcohol, but only that he should talk to his physician about use of alcohol.

At the hearing, Dr. XXXXXX stated that his general practice would have been to warn patients about the
problems associated with the use of alcohol in combination with anti-convulsant drugs. He indicated that
one beer might feel like two or three when taken in combination with such drugs. Tr. at 31. In Dr.
XXXXXX's view, a very limited amount of alcohol, such as one beer once a week or less, would be safe.
Id. However, Dr. XXXXX indicated that he would not have made any specific comments about precise
levels of alcohol use by the individual because he knew that the individual was a XXXXX and believed,
incorrectly, that his religion forbade the use of alcohol. Tr. at 33-34. Nevertheless, Dr. XXXXXX did state
that it would be typical for him to advise only a limited use of alcohol for a patient such as this individual.
Tr. at 31.

Given Dr. XXXXXX's testimony in this regard, I cannot conclude that the individual's use of alcohol
should be excused because the doctor failed to warn him specifically not to consume any alcohol. Rather,
based on Dr. XXXXXX's testimony, I am inclined to believe that in all likelihood he followed his usual
practice and recommended that the individual limit his use of alcohol to minimal amounts, but that the
individual disregarded that advice and exceeded those amounts.

I am also not persuaded by the individual's excuse that the explanatory inserts accompanying his
medication did not proscribe the use of alcohol, and therefore it was reasonable for him not to consult his
physician before using alcohol. The individual submitted several of these inserts. Those for the anti-
convulsants Dilantin, Klonopin, Temazepam all stated that while taking these drugs, the patient should
consult with his physician before using alcohol.

I find that the individual is intelligent, well informed about his disease and actively involved in the
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treatment of his seizures. He certainly should have been aware of the importance of consulting with his
physician about the use of alcohol. Had he done so, I believe from Dr. XXXXXX's testimony that he
would have advised the individual to consume alcohol at a much lower rate that the six-pack of beer over
a weekend that he was using at the time he saw Dr. XXXXX in 1995. I cannot conclude that the individual
was legitimately unaware of the dangers of alcohol use, and that this therefore constitutes mitigation of Dr.
XXXXX's diagnosis that the individual's use of alcohol, notwithstanding medical and other indications to
the contrary, is evidence of dependency.

I therefore find that the individual is mildly alcohol dependent and has not shown rehabilitation.

CONCLUSION

I conclude that the DOE/XXXXX properly invoked 10 C.F.R. Section 710.8(h) and Section 710.8(j) in
suspending the individual's access authorization. In view of the record before me, I am not persuaded that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, I find that the individual's "L" access
authorization should not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585, and served on the other party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

<1>/ These witnesses also indicated that they were not previously aware that the individual had been
diagnosed as having an alcohol dependency problem. For the reason cited in the text above, in my
consideration of Criterion (j), I will not review the testimony of these witnesses concerning their views of
the individual's alcohol consumption.

<2>/ He also said that due to his seizures, the individual may have periods where he is confused. Dr.
XXXXXX testified that the individual "can have a partial complex seizure and just kind of look relatively
blank and walk away. He could certainly walk away from a desk that had, you know, sensitive things on it
and then forget about it for a period of time before he would come back and remember what was going
on." Tr. at 47. Dr. XXXXXX raises a security question here that was not set out in the Notification Letter.
It was not among the concerns raised by the DOE or one that the DOE wished to pursue at the hearing. Tr.
at 106-09. Accordingly, I need not consider this issue.

<3>/ In his view, this reformed behavior is attributable in part to his membership in the XXXXX.
December 4, 1995 Letter at 5.

<4>/ The individual expressed this concern in more detail in a letter of December 4, 1995. In this letter, he
asked for an opportunity to demonstrate his self-control, in lieu of suspension or revocation of his
clearance.

<5>/ Dr. XXXXXX testified that it is possible that the individual might have after-effects of a seizure in
which he was blurred, confused or dazed, and therefore be more disinhibited and likely to strike out at
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someone. Tr. at 37-38. Such an action would not, in all likelihood, reflect the individual's lack of
judgment. However, I cannot ascribe the most recent incident involving the

individual's grandson to such an after effect. Although the individual had experienced a seizure on the day
of that incident, it is clear from his testimony that the seizure itself had passed and that he was engaged in
an active verbal argument with his stepdaughter, when he slapped his grandson. Tr. at 104. The individual
himself has never indicated that any of the incidents of physical punishment of his family members are
related to post-seizure confusion.

<6>/ In addition to kicking his stepdaughter, the individual brandished a hatchet at his stepson. January 24,
1991 PSI at 24. After one incident in which he beat his stepdaughter to the point of bruising her, she went
to live with friends. Tr. at 100-101.

<7>/ See February 12, 1995 Statement given by the individual to the XXXXXXXXX Police Department.

<8>/ Dr. XXXXX believes that the individual should maintain total abstinence for two years in order to
demonstrate rehabilitation. Tr. at 51-52.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: October 5, 1995

Case Number: VSO-0060

This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, Subpart A,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." The individual's access authorization was suspended by the Manager of DOE's XXXXX
Field Office (DOE/XXXXX). As explained below, I recommend against restoring the individual's access
authorization.

Statement of the Case

The individual has been employed for over 15 years by DOE contractors at XXXXXXXXXXXX. In a
Personnel Security Interview (PSI) on August 28, 1980, the individual admitted smoking marijuana while
a college student, but stated that he had last used the drug in 1979. On that same date, he signed a DOE
Drug Certification in which he promised to abstain from the use of illegal drugs while holding a "Q"
clearance. On July 18, 1985, the individual signed a DOE Personnel Security Questionnaire (PSQ) in
which he answered "No" to a question asking if he was a user of marijuana.

In May 1994, DOE/XXXXX received information from PSIs with two separate sources, who each
independently named the individual as a user of marijuana during the 1980s. The first source stated that he
had smoked marijuana with the individual on a weekly basis during an 18 month period in 1983 and 1984
when they both worked in XXXXX. May 17, 1994 PSI Transcript at 15. The second source (who was also
interviewed a second time in July 1994), stated that he had smoked marijuana with the individual once or
twice at the home of a mutual acquaintance, and two or three times outside of a bar. In an October 1994
PSI, the individual denied that he had used marijuana since coming to work at XXXXXXXXXXX in
1979. In February 1995, the second source was interviewed for a third time to clarify his accounts of
marijuana use with the individual. The second source stated that he smoked marijuana with the individual
twice in the summer of 1985 or 1986, and indicated that he had purchased small quantities of marijuana
from the individual on two or three occasions during the same time period. February 7, 1995 PSI
Transcript at 8, 12-18. Both the first and second sources told DOE/XXXXX security interviewers that they
would be willing to testify about the individual's drug use at an administrative review hearing. Finally, in
March 1995, the individual was interviewed again, and told that DOE/XXXXX had received extensive
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information from two sources about his marijuana use during the 1980s. The individual again denied
having had any involvement with marijuana since 1979.

On September 6, 1995, the DOE/XXXXX issued a Notification Letter to the individual. The Notification
Letter charged that the individual had engaged in conduct subject to the criteria set forth in 10 C.F.R. §
710.8 (f) and (l). Criterion F concerns information that a person has:

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization....

10 C.F.R. § 710.8(f). Criterion L describes information that a person has:

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security....

10 C.F.R. § 710.8(l).

On September 18, 1995, the individual filed a request for a hearing on the charges that led to suspension of
his "Q" clearance. DOE/XXXXX transmitted the individual's hearing request to the Office of Hearings and
Appeals (OHA) on October 2, 1995. We received the request on October 5, 1995, and the OHA Director
appointed me as Hearing Officer in this case on October 11, 1995. I convened a hearing in this matter at
XXXXXXXXXXX on XXXXXXXXXXXXXXXXX, and received the transcript of the hearing on
XXXXXXXXXXXXXXX.

At the hearing, the individual was represented by a union official. The individual declined to testify on his
own behalf, but he called five character witnesses. DOE/XXXXX also presented four witnesses at the
hearing: XXXXXXXXXXXXXXX, a DOE contractor Security Specialist, XXXXX, a XXXXX contractor
employee (the first source), XXXXX, another XXXXX contractor employee (the second source), and
XXXXXXXXXXXXX, a DOE contractor Security Specialist.

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual's eligibility for access authorization, I must consider the relevant factors and
circumstances connected with the individual's conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; and
the likelihood of continuation or recurrence.

The DOE/RL relies on 10 C.F.R. § 710.8(f) and (l) as the bases for suspending the individual's "Q" access
authorization. The instances cited in the Notification Letter for both of these criteria raise questions
concerning the individual's honesty, reliability and trustworthiness based on his concealment of
information about his involvement with marijuana after executing a DOE Drug Certification in August
1980. In addition, the Notification Letter raises a concern under Criterion L that the individual might be
subject to coercion by someone who knew he was covering up his illegal drug use, which might cause him
to act contrary to the best interests of the national security.
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Findings of Fact and Analysis

Under the circumstances of this case, the findings of fact are going to dictate the result. In his 1985 PSQ
and his 1994 and 1995 PSIs, the individual has steadfastly denied that he had any involvement with
marijuana during the 1980s, even when advised that two sources had given the DOE/XXXXX security
analysts extensive information about his drug use during that period. In addition, he declined to testify at
the hearing, and introduced no direct factual evidence that might contravene the statements by the two
sources. Thus, if I find that there is credible evidence in the PSIs with the two sources to make me doubt
the individual's honesty about his involvement with marijuana during the 1980s, I must recommend that
his access authorization be revoked.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard which is designed to protect national security interests.
Administrative review is authorized when the existence of derogatory information leaves unresolved
questions about an individual's eligibility for access authorization. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). The burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). See Personnel Security
Hearing, 24 DOE ¶ 82,752 at 85,511 (1995) and cases cited therein. The individual has failed to meet this
burden.

There are several unusual aspects to this case. Although they appeared under subpoena, neither of the two
sources was willing to testify at the XXXXX hearing about the individual's drug use; each source cited his
Fifth Amendment privilege against self-incrimination as grounds for refusing to testify. In fact, this was
the second administrative review hearing in which these same two sources refused to testify about prior
drug use by an individual employed at XXXXX. Since the DOE Counsel knew from prior experience that
DOE/XXXXX could not produce their live testimony at the hearing, he had no choice but to rely instead
on the transcripts of the PSIs with the two sources, in which they detailed instances during the 1980s of
marijuana use and distribution by the individual, as the best evidence to support the charges in the
Notification Letter. As a result, the individual had no opportunity to cross-examine either source about the
derogatory information in the statements they made to DOE/XXXXX in their PSIs. Nor did I as the
Hearing Officer have an opportunity to question these two sources about their statements. The second
source also revealed at the XXXXX hearing that his own DOE access authorization had been terminated
under 10 C.F.R. § 710.6(c) for failure to cooperate, shortly after he had refused to testify at the previous
administrative review hearing, which took place in September 1995. XXXXXXXXXXXXX, a security
analyst for DOE/XXXXX, explained that since the second source refused to testify at the two
administrative review hearings, she had concerns about the veracity of the information he provided to the
DOE in his several PSIs about this individual's drug use. That is one of the reasons why she recommended
revoking the second source's access authorization under Section 710.6(c). Finally, the individual himself
refused to testify, even though I specifically explained how his testimony might help me decide what
recommendation to make on restoring his access authorization. XXXXX Hearing Transcript (hereinafter
"Hearing Tr.") at 78-86. The individual thus offered no evidence of mitigating circumstances that might
have resolved the security concerns raised by the derogatory information provided about him in the PSIs
with the two sources.

Rather than testify at the hearing, the individual relies on his own PSIs in which he answered "No." to a
series of questions about his involvement with marijuana after 1979. Hearing Tr. at 78-80; March 7, 1995
PSI Transcript at 5-7; October 13, 1994 PSI Transcript at 6. Thus, the individual refused to be subject to
cross-examination, and the fact remains that two different sources each independently identified him as a
person with whom they had smoked marijuana during the 1980s. I have carefully reviewed the transcripts
of the several PSIs with these two sources to assess their credibility, and I am convinced that their
accounts of extensive marijuana use with the individual ring true. Each source was remorseful about his
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own drug use, and was obviously uncomfortable when asked to provide information about the other
XXXXX employees who used marijuana with them, including this individual. Yet both sources were
persuaded that it was their duty to cooperate with the DOE/XXXXX security program, and they both
claimed that their statements were not coerced. Neither source could remember the exact dates when the
events took place, but they each could remember the approximate times by reference to the years when
they worked in the same XXXXX building, or played on the same softball team, or attended specific
sporting events with the individual. Their limited degree of recall is understandable, given the passage of
time. In fact, I would be more suspicious of their statements if they claimed to remember those events in
any greater detail. The favorable testimony of the character witnesses is not sufficient to overcome the
evidence of the individual's extensive involvement with marijuana. None of the character witnesses gave
any evidence about the specific occasions on which the two sources claim that they smoked marijuana with
the individual, or purchased it from him.

The regulations state that "[i]t is the policy of DOE to provide for the security of its programs in a manner
consistent with traditional American concepts of justice and fairness." 10 C.F.R. § 710.4(a). The
procedures are designed to maintain a balance between the right of an individual to confront the evidence
against him, and the overriding interests of national security. Thus, it is contemplated that all witnesses in
a DOE administrative review hearing shall be subject to cross-examination, "if possible." 10 C.F.R. §
710.26(d). Statements in PSIs are generally entitled to less weight than if there were given orally at the
hearing. However, "hearsay evidence" (meaning evidence that is not subject to cross-examination) is also
admissible, both the DOE/XXXXX and the individual rely on it, and I find that there is good cause for
considering it in this case. See 10 C.F.R. § 710.26(h). The information in the PSIs with the two sources is
credible, and it raises serious concerns about the individual's eligibility for access authorization which he
has failed to rebut. In addition, it is not the fault of DOE/XXXXX that the two sources reneged on their
promises to cooperate with DOE and refused on Fifth Amendment grounds to testify at the hearing about
their drug use with the individual. I take some comfort in the fact that even though the individual was
unable to cross-examine the two sources at the hearing, the PSI transcripts in the record indicate that the
DOE security analysts did question the two sources extensively during their interviews. As noted above,
the second source was interviewed three times, to ascertain the accuracy of his information. The general
demeanor of the two sources when they appeared at the hearing showed that they were embarrassed and
uncomfortable, but not dishonest. Moreover, I place great weight on the fact that the individual himself
declined to take the stand and testify under oath in his own behalf, and thus declined to contradict the
information provided by the two sources, and refused to be cross-examined about his own terse, one-word
denials of post-1979 marijuana use. See March 7, 1995 PSI Transcript at 5-7. If the individual had
testified, and provided credible evidence to undermine the information provided by the two sources, I
would have found it difficult to recommend against restoring his access authorization. In Personnel
Security Hearing, 25 DOE ¶ 82,777 (1995), an OHA Hearing Officer found that vague allegations about
another individual's alleged marijuana use, from sources who refused to testify at the hearing, was
controverted by evidence submitted by the individual. Accordingly, he recommended against revoking the
clearance on that ground. In this case, however, there is no evidence of mitigating circumstances that
would lead me to recommend in favor of restoring the individual's access authorization. See 10 C.F.R. §
710.7(c).

Finally, I have considered the danger that for reasons of anger or jealousy, someone could give false
information to the DOE that would jeopardize the security clearance of another individual. The record
shows that the DOE/XXXXX security personnel did explore the possibility that the statements against the
individual might have been motivated by some personal bias on the part of the two sources. However,
there is no evidence that either source was motivated by jealousy or dislike of the individual. Nor did the
individual himself provide any evidence during his PSIs which would show that either of the sources was
motivated by a personal bias against him. March 7, 1995 PSI Transcript at 14-15. It is also significant that
the DOE/XXXXX security analysts did not consider suspending the individual's clearance until the
information about his extensive marijuana use had been corroborated by two independent sources.

Conclusion
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Based on the foregoing discussion, and in view of the critical failure of the individual to testify and
subject himself to cross-examination, I find that the individual did smoke and distribute marijuana after
signing his August 1980 Drug Certification, and I further find that he made false statements to the DOE
about his drug involvement in the 1985 PSQ and 1994 and 1995 PSIs. False statements by an individual in
the course of an official inquiry regarding a determination of eligibility for DOE access authorization raise
serious issues of honesty and trustworthiness. The DOE security program is based on trust, and if a
security clearance holder lies to the DOE that trust is violated. Personnel Security Hearing, 25 DOE ¶
82,751 (1995). There is no evidence that the individual was involved with marijuana since the mid-1980s,
but that does not affect my conclusion that he has not been honest with the DOE about his drug use in the
five or six year period immediately after signing his Drug Certification. I therefore conclude that the
individual violated Criterion F, 10 C.F.R. § 708(f). For the same reasons, I find that he has engaged in
conduct which tends to show that he is not honest, reliable, and trustworthy, in violation of Criterion L, 10
C.F.R. § 708(l). I also find that before the issuance of the Notification Letter to the individual, he might
have been subject to coercion by someone who knew that he was covering up his extensive marijuana use
during the 1980s, and it is possible that this could have caused him to act contrary to the best interests of
the national security.

As explained in this Opinion, I find that the individual has failed to show that restoring his access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I recommend that the individual's "Q" access authorization not be
restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: October 6, 1995

Case Number: VSO-0061

This Opinion considers the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." As explained below, it is my opinion that the individual's access authorization should not be
restored.

I. STATEMENT OF THE CASE

On August 29, 1995, the Department of Energy's XXXXX Operations Office (DOE/XXXXX) issued a
Notification Letter to the individual. The Notification Letter charged that the individual had engaged in
conduct subject to 10 C.F.R. § 710.8(l) (Criterion L).

Criterion L concerns unusual conduct or circumstances that "tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure ... or
duress that may cause him to act contrary to the best interests of national security." The Notification Letter
states that during personnel security interviews, the individual provided the information that indicates that
he has "committed crimes" related to the non-filing of income tax returns and the non-payment of income
tax.

In his Response dated September 18, 1995, the individual requested "a hearing before a hearing officer in
order to have my access authorization reinstated." His Response contains a detailed discussion responding
to the specific factual and legal findings made in the Notification Letter. The Office of Hearings and
Appeals received the case on October 6, 1995, and a hearing was held before the undersigned hearing
officer on XXXXXXXXXXXXXXXXX.

The individual was assisted in his presentation by Mr. XXXXXXXXXXX.<1>Two other witnesses
presented by the DOE/XXXXX

testified at the hearing. The first DOE/XXXXX witness was Mr. XXXXXXXXXXXXXXXXXXXX, an
attorney practicing and specializing in tax law, and with prior experience as a certified public accountant
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practicing tax accounting. Mr. XXXXXXX was qualified as an expert witness regarding federal tax
requirements. Hearing Transcript at 87-90. The other DOE/XXXXX witness was Ms. XXXXXXXXXX,
the DOE/XXXXX Personnel Security Specialist who conducted an April 20, 1994 personnel security
interview with the individual. The Office of Hearings and Appeals received the Hearing Transcript on
XXXXXXXXXXXXXXXX.

II. FINDINGS OF FACT

There are no material factual disputes in this case. The individual has admitted to the factual allegations
made in the Notification Letter concerning the non-filing of tax returns and the non-payment of taxes.

Since XXXXX, 1980, the individual has been employed with the XXXXX. Throughout this period, he has
performed services for the DOE requiring security access authorization through his employer's contract
with the DOE. He describes his work as XXXXX, involving extremely precise work done XXXXX to
meet very specific design descriptions for DOE defense products. Hearing Transcript at 24, 57.

In March 1993, the individual notified his employer's Payroll Department that he wanted to stop having
income taxes withheld from his salary check, and submitted a substitute form W-8. DOE/XXXXX Exhibit
5. This substitute form, entitled "Certificate of Foreign Status for an American, Non-Resident Alien
Outside the District of Columbia, i.e., the United States, USC 26 7701(a)(9)," asserted that "the signer is
immune from any withholding of funds due him or her." Id. The declarations made by the individual on
this form raised concerns with XXXXX personnel, who referred the matter to DOE/XXXXX. Testimony
of XXXXXXXXXX, Hearing Transcript at 137.

The Notification Letter states that during personnel security interviews conducted on April 20, 1994 and
November 30, 1994, the individual provided information that indicates that he had not filed his income tax
returns or permitted correct tax withholding by his employer. The Notification Letter summarizes this
information as follows:

1. He had not filed federal income tax returns for 1992 and 1993 tax years because it is his belief that
he is not required to do so. His intent was to not file a federal income tax return for the 1994 tax
year either.

2. He maintains that he is not required to complete or submit a Form W-4, nor to pay federal or state
income taxes.

3. He submitted a "Substitute Form for Form W-8 or Form 1099, Certificate of Foreign Status for an
American, Non-Resident Alien Outside the District of Columbia," to his employer in March 1993, in
lieu of the required Form W-4.

As a result, the DOE/XXXXX finds that the individual's actions are in conflict with well known sections
of the Internal Revenue Code (IRC). It further finds that these actions may constitute the felony of tax
evasion under IRC Section 7201, "Attempt to Evade or Defeat Tax," or may constitute a misdemeanor
under IRC Section 7203, "Willful Failure to File a Return." Finally, the DOE/XXXXX finds that he may
have violated IRC Section 7205 by supplying false or fraudulent information to an employer required to
withhold money from wages for the purpose of paying taxes under IRC Section 3402. See Notification
Letter Enclosure 1, "Information Creating a Substantial Doubt Regarding Eligibility for Access
Authorization."

The Notification Letter explained that the individual's conduct caused the DOE/XXXXX to have
substantial doubts about his continued eligibility for access authorization. Because of these doubts, the
DOE/XXXXX informed the individual that his access authorization was suspended, pending administrative
review under 10 C.F.R. Part 710.

In his Response dated September 18, 1995, the individual requested a hearing. In the Response, he denied
"any and all accusations that I have committed any crimes related to the non-filing of income tax
returns/non-payment of income tax..." Response at 1. The individual asserts that a violation of IRC Section
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7201 requires a "willful" action to evade a tax imposed by the IRC and that a violation of Section 7203
requires a "willful" failure to file. He contends that he has not committed a willful violation with respect to
these provisions because he is not required by the IRC to file a tax return. Response at 3. The individual
contends that his action in not filing tax returns is based "on the lack of requirements imposed upon me by
the statutes and regulations with respect to filing a tax return of any kind." Response at 4. He demands that
"the DOE exhibit the statute and regulation that I am in violation of for the penalties of either 7201 or
7203 of the IRC to attach to." Response at 5.

The individual also objects to the Notification Letter's finding that he appears to have supplied his
employer with a substitute W-8 form containing false information for the purpose of evading the
withholding of tax. He asserts that he was not required to have taxes withheld from his salary. His
assertion in this regard rests on his interpretation of the term "employee" as it is used in the IRC. IRC
Chapter 24, Section 3401(c), states that "the term 'employee' includes an officer, employee, or elected
official, of the United States, or any political subdivision thereof, or the District of Columbia, or any
agency or instrumentality of any one or more of the foregoing." [Emphasis added]. He asserts that the term
"employee" as used in the IRC must be construed only to include those employees specifically enumerated
in the IRC's definition, i.e., federal, state and District of Columbia employees.

Since I am not a Federal or State employee as defined by the statute or regulation and these sections only
apply to the employees so described then I was entitled to submit the substitute W-8 form . . . .

Therefore, since I have complied with the statutes and regulations completely and have submitted an
affidavit of my XXXXX citizenship . . . to verify my status as a non-resident to Washington D.C. or
possessions or territories of the United States then I have satisfied the requirements of the law and I am
not willfully supplying any false or fraudulent information to my employer.

Response at 6.

III. ANALYSIS

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. §710.7(a). I have examined the evidence in light of
the requirements of Part 710, and assessed the credibility and demeanor of the witnesses who gave
testimony at the hearing.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard which is designed to protect national security interests.
Administrative review is authorized when the existence of derogatory information leaves unresolved
questions about an individual's eligibility for access authorization.

A hearing is "for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the
hearing with evidence to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. See Dep't of Navy v. Egan, 484 U.S. 518, 531 (1988)("clearly consistent with the
national interest" standard for the granting of security clearances indicates "that security determinations
should err, if they must, on the side of denials."); Dorfmont v. Brown, 913 F.2d. 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing, VSO-0002, 24 DOE ¶ 82,752 at 85,511
(1995).
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In making a determination on the issue of access authorization for this individual, I will consider his
assertions that his actions regarding his tax obligations do not constitute unusual conduct under Criterion
L. I also will consider the relevant factors and circumstances connected with the individual's conduct.
These factors, which are set forth at 10 C.F.R. § 710.7(c), include "the nature, extent, and seriousness of
the conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the voluntariness of participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; [and] the likelihood of continuation or recurrence ..."

I have reviewed the evidence in this proceeding to determine whether the individual engaged in unusual
conduct under Criterion L and in light of the factors and circumstances set forth in Section 710.7(c). As
discussed below, I find that the individual's actions regarding his tax obligations constitute unusual
conduct, and that his statements and recent actions fail to mitigate the concerns raised by this conduct.

A. The Requirement to File a Federal Income Tax Return

As an initial matter, I find no merit in the individual's assertion that he cannot file federal income tax
returns because he lacks precise information regarding the legal requirements of the IRC and the statutory
basis for the requirement that he file a tax return. By his conscious and deliberate decision, the individual
has not filed a federal income tax return for the years 1992, 1993 and 1994. He has repeatedly asserted
that prior to his filing of any tax return, the Internal Revenue Service (IRS) must furnish him with the
precise statutory and regulatory basis for his obligation to submit a tax return and pay taxes. Otherwise, he
insists, he would be at risk of submitting an incorrect tax return and thereby committing a felony in
violation of Sections 7206 of the IRC. As quoted by the individual in his Response, that provision provides
that "any person who ... willfully makes and subscribes any return ... which contains or is verified by a
written declaration that it is made under the penalties of perjury, and which he does not believe to be true
and correct as to every material matter shall be guilty of a felony ...." Response at 3 [emphasis added by
the individual].<2>See also Hearing Transcript at 168-172.

It is clearly understood by the vast majority of Americans that individuals meeting certain basic
requirements of income are required to submit an annual federal income tax return. See Personnel
Security Hearing, VSO-0048, 25 DOE ¶ 82,776 at 85,677 (1995) (appeal pending) (individuals are
required by law not only to pay taxes, but to file a tax return). Mr. XXXXXXX, the DOE/XXXXX's tax
expert, described this obligation as follows:

The revenue code requires an individual to file a tax return reporting the pertinent information as set forth
in the tax form itself [for] paying his tax liability. This is a requirement of all individuals who are citizens
of the United States or those persons who may not be U.S. citizens but who are resident aliens who are
earning income within the United States.

Hearing Transcript at 91. In his testimony, Mr. XXXXXXX stated that the IRC provides both criminal
penalties for failure to file income tax returns and civil penalties for failure to pay taxes. See Hearing
Transcript at 105. Clearly, then, the federal tax laws and regulations do not allow the individual to fail to
file tax returns or pay taxes on the grounds that he cannot understand the requirements of the tax laws.
According to Mr. XXXXXXX, persons are required to file correct tax returns and the provisions of the tax
code and regulations provide procedures for the Internal Revenue Service to use to enforce this
requirement. Hearing Transcript at 98.

In this proceeding, the individual contends that he has a right to judicial review of his interpretation of the
IRC, and that it is an abridgment of his rights for the DOE/XXXXX to view his legal disputes with the
IRS as a security concern. Hearing Transcript at 172-75. I disagree. The individual clearly has taken
actions which violate commonly understood federal tax requirements. Such actions clearly raise serious
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security concerns, since the willingness and ability to follow laws and regulations is essential to
maintaining the security of classified documents and materials. Moreover, it is not necessary for someone
who disagrees with the IRS's instructions concerning tax requirements to place himself in violation of
those requirements in order to have the issue reviewed by the courts. According to Mr. XXXXXXXs, there
is an alternative to triggering an IRS enforcement action for an individual interested in contesting a tax
issue.

Now there are alternatives. An individual could pay the tax and after having paid the tax liability, together
with the interest and penalties, file a refund claim. A refund claim is a prerequisite to getting into federal
court to contest a tax liability.

The refund claim must be submitted to Internal Revenue Service, giving them a period of six months in
which to reconsider its position. You set forth in the refund claim all of the bases for the contest, and the
Internal Revenue Service can either do nothing or can refuse to honor the refund claim.

If they send a notice that they reject the refund claim, they'll do so by certified mail; and the individual has
two years from the date of that notice by certified mail in which to file a petition in the federal courts.

The revenue service if they do nothing, then the individual must wait for the six-month period. After the
expiration of the six-month period, then the individual is free to file his petition and must file within two
years after the expiration of the six-month period.

Hearing Transcript at 99-100.

In the present case, it is clear that the individual has not chosen to pursue his legal disagreements with the
IRS through the refund process, but through actions that require the IRS to bring an enforcement effort
against him. By failing to submit individual income tax returns in 1992, 1993 and 1994, the individual has
violated the federal income tax filing requirements specified by the IRS and has required the IRS to
initiate enforcement efforts to bring him into compliance with the federal tax law. His actions in this
regard clearly constitute unusual conduct under Criterion L.

B. The Requirement to Provide Information for Tax Withholding

Another basic requirement of the IRC and its regulations involves the submission of a form W-4 to permit
the withholding of income by employers for tax purposes. Mr. XXXXXXX described this obligation as
follows:

Every individual who is an employee of a corporation is obligated to furnish to the employer a form W-4
giving the employer such information as he may need for the withholding of tax. The employer in turn
furnishes a form W-2 at the end of the tax year indicating the amount of earnings, the amount of tax
withheld, and the pertinent information for the filing of a tax return.

Hearing Transcript at 90-91. Form W-8 (or a substitute form containing substantially the same language)
may be submitted instead of a form W-4 by an individual who needs to inform his employer that he or she
is a "nonresident alien individual, foreign entity, or exempt foreign person" who is not subject to certain
U.S. information return reporting or backup withholding rules. In the present instance, the individual
deliberately created and submitted to his employer a substitute Form W-8 in which he described himself
as an "American, Non-Resident Alien Outside the District of Columbia, i.e., the United States, USC 26
7701(a)(9) and stated that he was not subject to tax withholding.<3>As discussed above, the individual
contends that the applicable tax law governing employee withholding should be read to include only
federal, state and District of Columbia employees, and that he was therefore entitled to submit his
substitute Form W-8 declaring himself to be exempt from federal withholding. This clearly is not the
position of the IRS. At the request of the DOE/XXXXX, Mr. XXXXX reviewed the substitute Form W-8
submitted by the individual. He finds that it was prepared by someone seeking to challenge the IRS
position concerning withholding of income. Hearing Transcript at 96. I agree with this conclusion. Mr.
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XXXXX also states that the individual's conduct in submitting this form to his employer and thereby
ending his tax withholding, when combined with his failure to file tax returns, could constitute a felony.

The [individual's] form W-8 could, however, rise to the status of a felony if it's combined with failure to
file a return; and there have been a lot of cases saying that a false W-4, along with failure to file a return,
gets you into [IRC Section] 7201 which is a felony, yes.

Hearing Transcript at 97.

As with his failure to submit tax returns, the individual has taken actions with respect to his federal
income tax withholding that require the IRS to initiate enforcement efforts to bring him into compliance
with the federal tax laws. I concur in the findings of the Notification Letter that the individual's actions are
in conflict with well known sections of the Internal Revenue Code and may constitute criminal violations.
The final determination concerning the individual's liability under these provisions must be left to the IRS
and the courts to determine. The strong likelihood that the individual has violated these tax requirements
and the fact that he is the object of IRS enforcement efforts is more than sufficient to constitute unusual
conduct under Criterion L and to support the DOE/XXXXX's concerns regarding the individual's fitness
for access authorization.

C. The Individual's Recent Dealings with the IRS

The individual's contacts and correspondence with the IRS concerning his federal tax obligations clearly
indicate that his past actions and current positions on tax matters remain unacceptable to the IRS and are
inappropriate. In a letter dated August 1, 1994, the District Director for the Internal Revenue Service
requested that the individual and his wife attend a meeting with IRS personnel on August 10, 1994. The
letter stated that the IRS had no record of receiving Form 1040 tax returns from them for the years 1992
and 1993, and asked them to bring signed returns to the meeting. DOE/XXXXX Exhibit 9A. The
individual requested that the meeting be rescheduled, and in a letter dated February 7, 1995, an IRS
Revenue Agent requested that the individual and his wife appear on February 22, 1995. The letter stated
that:

Your Federal tax returns for 1992 and 1993 have not been filed. I have scheduled an appointment for you
to either assist you with the filing of your delinquent returns or to receive your prepared returns.

DOE/XXXXX Exhibit 8C. In a letter dated February 16, 1995, the individual again requested that the
meeting be postponed "as I will not be able to gather this information by the time that you have specified
on February 22, 1995." In this letter, the individual requested that certain information be provided to him
by the IRS at this meeting.

It is ... required by IRC sec. 6001 that you have a copy of the Notice that was served upon me by
regulations, from the Secretary, to make such returns, render such statements, or keep such records, as the
Secretary deems sufficient to show whether or not I am liable for any tax under Title 26. I will also insist
that a copy of the Delegation Order Number 12 and 17, relative to the preparation of returns, that will
establish your authority to make any type of return for me, be provided at this meeting.

DOE/XXXXX Exhibit 8D. In a letter dated February 21, 1995, the IRS Revenue Agent rescheduled the
meeting for March 8, 1995. The letter also specifically stated:

The purpose of this scheduled appointment is to assist you in the filing of your required returns or to
accept your correct filed returns. The meeting is not to discuss the fact that you are required to file since
that has already been established.

DOE/XXXXX Exhibit 8E. On March 7, 1995, the individual executed a written document stating that
"Mr. XXXXX is authorized to present my information on my behalf of myself and/or my wife under Title
5 Section 552A." DOE Exhibit 8, p. 7. According to the individual's testimony at the Hearing, Mr.
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XXXXX attended the March 8, 1995 meeting on behalf of the individual. At that meeting, he requested the
"particular taxing statute" that established the requirement to file a tax return. The individual then states:

And it was my position at the same time that we need to know the particular taxing statute for the tax that
we are being made liable for; and during that interview, that agent refused to inform the particular taxing
statute for the provisions requiring the returns, statements, and we talked about it at the meeting -- I mean
he talked about it.

Hearing Transcript at 64-65. The individual states that since that time, he has continued to demand that the
IRS provide him with the statutory basis for its authority to require him to file an individual income tax
return. See letters dated September 5, 1995 to XXXXX, District Director, Department of the Treasury, and
to Special Agent XXXXX, Internal Revenue Service. Individual Exhibits 1 and 2. In a November 1, 1995
response, Special Agent XXXXX advised the individual that his questions "may be influenced by an
illegal tax protestor group" and advised him "to seek the assistance of an attorney for specific answers
regarding this matter." Individual Exhibits 2.

The individual indicates that he fully intends to continue to contest the IRS in this matter through the
courts and will file a federal income tax return only when the IRS changes its position or when ordered by
a court to do so.

And if that [court] decision was the particular filing of a return after I had exhausted my appeals and my
due process of law, that I would most definitely comply with an order of the court.

Hearing Transcript at 85. This is not an acceptable position for an individual holding a security clearance.
Individuals holding DOE access authorization status must demonstrate that they can be trusted to conform
to the requirements of the federal laws without the need for constant supervision or police action. An
individual who will only obey legal requirements when ordered to do so by a court cannot be deemed
reliable and trustworthy for purposes of access authorization.

In conclusion, the individual's actions and positions with respect to his tax obligations demonstrate a
readiness to violate legal requirements that simply is not compatible with the requirements for DOE access
authorization, and constitute unusual conduct under Criterion L. I find that the individual, a mature adult,
clearly has taken conscious and deliberate actions that have resulted in the non-filing of federal income
tax returns in 1992, 1993 and 1994, and in the non-withholding of federal taxes since April 1993. These
actions appear to violate federal legal requirements and are therefore very serious matters. Moreover, he
continues to require the IRS to exercise an enforcement effort against him to correct these actions.

Through these actions, the individual has exhibited behavior that strongly suggests that he is irresponsible
or lacks good judgment with regard to complying with the clear requirements of the tax laws and
regulations. This behavior raises serious concerns regarding his ability or willingness to comply with other
legal requirements, including the regulations governing access to classified material and information. In
addition, he has presented no evidence of reformation or behavioral changes that would serve to mitigate
his past actions. He has not acknowledged that his actions concerning his tax obligations were
irresponsible, he is not cooperating with the IRS to correct his past actions, and he has not exhibited a
willingness to conform to usual standards of conduct with respect to fulfilling his tax obligations in the
future.

I agree with the DOE/XXXXX that the individual's unusual conduct raises serious questions concerning
his honesty, reliability and trustworthiness under Criterion L. Accordingly, I find that the individual's
actions, as well as his explanations for those actions, raise a serious doubt about his ability to responsibly
handle classified material and follow security regulations.

IV. CONCLUSION

In view of the criteria set forth in 10 C.F.R. Part 710, I find that restoring the individual's access
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authorization would endanger the common defense and security and would be inconsistent with the
national interest. It is therefore my opinion that the individual's level "Q" access authorization should not
be restored.

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues.

All submissions must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
Avenue, S.W., Washington, D.C. 20585-0107. In addition, a party must send a copy of each of its
submissions to the other party.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: February 13, 1996

<1>/ Mr. XXXXXX heads an organization known as XXXXX. The individual describes this organization
as a "First Amendment organization" and considers himself a member of the group by association.
According to the individual, the organization has no membership fees. Transcript of December 14, 1995
Hearing ("Hearing Transcript") at 78.

<2>/ He also cites Section 7207 of the IRC, which provides for fines and imprisonment for "[a]ny person
who willfully delivers or discloses to the Secretary any list, return ... or other document, known by him to
be fraudulent or to be false as to any material matter." Response at 3, 4.

<3>/ The individual repeatedly describes himself on various signed and notarized documents as a Non-
Resident Alien or "not a United States resident or citizen" or "solely an inhabitant and Citizen of the
XXXXX Republic." See DOE/XXXXX Exhibits 5, 7, 8B. At the hearing, the individual stated that these
statements relate solely to his various interpretations of the term "United States citizen" or "employee" as
used in the IRC and regulations, and should not be construed to mean that he does not consider himself to
be a citizen of the United States for other purposes, including DOE access authorization. Transcript at 43
and 48-49. I find these descriptions troubling. While these statements may not constitute renunciations of
United States citizenship, his willingness to describe his citizenship status in terms that clearly would give
rise to confusion and misunderstanding evidence a lack of reliability and trustworthiness on his part.
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Case No. VSO-0063, 25 DOE ¶ 82,789 (H.O.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: October 6, 1995

Case Number: VSO-0063

This Opinion concerns whether XXXXX (hereinafter referred to as "the individual" ), an employee of
XXXXX, should be granted a level "Q" access authorization under the regulations set forth at 10 C.F.R.
Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." Based upon the record submitted to me, as well as written and oral testimony
given during the course of a hearing held on XXXXXXXXXXXXXXXXX, in
XXXXXXXXXXXXXXXXXXXXXX, I have concluded that the individual should not be granted access
authorization at this time.

I. Regulatory Criteria at Issue

The regulatory provision that frames the issue in this case is found within 10 C.F.R. Part 710. Specifically,
DOE is concerned that the individual has:

[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.

10 C.F.R. § 710.8(j).

II. Findings of Fact

The individual is a XXXXX-year old XXXXXXXXXXXXXXXX who works for XXXXX, a contractor
that provides personnel to the XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.
Transcript of Personnel Security Hearing at 11, 13 (December 14, 1995) (hereinafter Tr.). It is
uncontroverted that the individual began consuming alcohol as an adolescent and continued to use alcohol
throughout his teen years. Id. at 18. After completing high school, the individual joined the United States
Navy where his use of alcohol became more consistent and problematic. While serving in the Navy, the
individual was charged with several incidents of underage drinking. Id. at 19. This resulted in demotion
from grade E-3 to E-1, dismissal from the Navy's Nuclear Power School, and required attendance at a
rehabilitation program for drinking. Id. The individual successfully completed the Navy's rehabilitation
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program including a six month outpatient program while on board ship. See Psychiatric Record Review of
Dr. XXXXX (August 2, 1993) (Ex. 20) at 4. While the individual attended the rehabilitation program, he
was diagnosed as an alcoholic. Id.

Once the six month outpatient program was completed, the individual resumed consuming alcohol and
according to him, became intoxicated a few times each month. See June 17, 1993 Personnel Security
Interview (PSI) (Ex. 6) at 32. In describing his use of alcohol while in the Navy, the individual stated that
he used alcohol as a tool to compensate for personal problems attending the end of a marriage engagement
as well to adjust to the loss of friends resulting from dismissal from Navy Nuclear Power School. Tr. at
26-27. The individual also has said that at the time that he was in the Navy, his parents told him that they
believed he had a problem with alcohol. Ex. 6 at 46.

In July of 1990, the individual was honorably discharged from the Navy and entered college in the fall of
that same year. Ex. 6 at 34. In December of 1990, after a college party, the individual was involved in a
serious accident while drinking and charged with public intoxication, driving at an unsafe speed, and no
proof of insurance. Tr. at 20. The individual himself attributes the accident to having consumed hard liquor
at the party. The individual has stated that since that event he has completely abstained from hard liquor.
Id.

The individual began working at XXXXX, as a XXXXX, during college summer and holiday breaks. See
Ex. 6 at 7-8. While working in this capacity his supervisor requested that the individual receive access
authorization. See Id. DOE/XXXXX conducted an investigation and held a PSI on June 17, 1993. During
the PSI the individual extensively discussed his use of alcohol and stated that at the time of the interview
he normally consumed a case of beer a week, most of which was consumed over the weekend. Id. at 38.

Since DOE/XXXXX's concerns related to alcohol use, DOE/XXXXX referred the individual for
evaluation to Dr. XXXXX, a board certified DOE psychiatrist. Ex. 6 at 53-54. Dr. XXXXX examined the
individual on August 16, 1993, and issued a report in which he concluded that the individual habitually
used alcohol to excess and had not shown adequate evidence of rehabilitation. See Psychiatric Report of
XXXXX (August 17, 1993) (Ex. 21) at 9-10. In reaching his conclusion, Dr. XXXXX noted that the
individual continued to use alcohol despite numerous alcohol-related problems. Id. at 9. Although the
report notes that the individual had indicated a willingness to abstain from alcohol, Dr. XXXXX also
reported that the individual was not abstaining at the time of the interview. See at 4, 10. Dr. XXXXX
stated that to affirmatively find that the individual was rehabilitated or reformed, he would have to find
that the individual completely abstained from alcohol for at least one full year. Id. at 10.

Under these circumstances, DOE/XXXXX commenced an administrative review process and the matter
was scheduled for a hearing. In April of 1994, after speaking with the DOE Attorney assigned to the case,
the individual decided to abstain from alcohol and, at the time of a second PSI in June of 1994, the
individual stated that he was abstaining from alcohol. June 14, 1994 PSI (Ex. 5) at 15. However, the
hearing which could have resolved DOE's concerns about the individual's alcohol use was never held,
because the request for access authorization was withdrawn. Tr. at 3.

A few months later, the individual's present supervisor requested that he receive access authorization, a
second investigation began, and another PSI was held on April 6, 1995. See April 6, 1995 PSI (Ex. 4).
During this PSI, the individual stated that he had resumed consuming alcohol after the first hearing was
canceled and was consuming two to three beers an evening after work or a case of beer per week. See Ex.
4 at 3-4; Tr. at 20. Under these circumstances and in view of the prior history, the DOE again referred the
individual to a DOE-consultant psychiatrist for evaluation.

On May 17, 1995, Dr. XXXXX, another board-certified DOE psychiatrist, examined the individual and
issued a report in which he, like Dr. XXXXX previously, concluded that the individual is a habitual user
of alcohol to excess without adequate evidence of rehabilitation or reformation. See Psychiatric Report of
Dr. XXXXX (May 23, 1995) (Ex. 19) at 9. Dr. XXXXX also agreed with Dr. XXXXX's conclusion that
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the individual needed to completely abstain from alcohol for one full year to be declared rehabilitated. Id.
In addition, Dr. XXXXX found that the individual could neither remain an asymptomatic drinker given his
past history of alcohol problems nor abstain from alcohol without treatment. Id. Therefore, before Dr.
XXXXX would find that the individual was rehabilitated, he would require that the individual successfully
complete an alcohol treatment program designed for alcohol abuse and/or dependence, and either attend
monthly counseling sessions or attend Alcoholics Anonymous for one full year following the treatment
program. Id. at 9-10.

Moreover, Dr. XXXXX noted that the results of a laboratory test administered from a blood sample taken
on the day of the evaluation indicated that the individual's liver has been damaged in a manner most
commonly associated with excessive use of alcohol. Id. at 7.

After Dr. XXXXX's evaluation, in June of 1995, DOE/XXXXX again conducted a PSI, and the individual
reiterated his willingness to undergo alcohol treatment if DOE wished him to do so. June 21, 1995 PSI
(Ex. 3) at 11. Because the security concerns remained unresolved, shortly after the June 1995 PSI, this
administrative review proceeding was begun through the issuance of a letter to the individual notifying
him that the DOE/XXXXX possessed information which created a substantial doubt concerning his
eligibility for a "Q" access authorization. Letter from XXXXX, Assistant Manager for Management and
Administration, DOE/XXXXX, to the Individual (September 18, 1995) (hereinafter Notification Letter).
The Notification Letter specifically identified the derogatory information at issue and explained how that
information came within the purview of criteria set forth at 10 C.F.R. § 710.8(j). <1> Finally, the
Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding his eligibility for access authorization. See 10 C.F.R. §
710.21.

Pursuant to the Notification Letter, on September 19, 1995, the individual filed with the Manager of
DOE/XXXXX a request for a hearing concerning the matter. See Ex. 2. DOE/XXXXX transmitted the
individual's request to the Office of Hearings and Appeals (OHA) Director pursuant to the provisions of
10 C.F.R. § 710.25(a). The OHA Director appointed me as Hearing Officer in this case on October 6,
1995, and I convened a hearing on XXXXXXXXXXXXXXXXX.

DOE/XXXXX called five witnesses to testify: (1) the individual, (2) Dr. XXXXX, a DOE-consultant
psychiatrist who interviewed the individual in 1995, (3) Dr. XXXXX, a DOE-consultant psychiatrist who
interviewed the individual in 1993, (4) XXXXX, the individual's supervisor, and (5) XXXXX, a personnel
security specialist. The individual called two witnesses to testify: (a) XXXXX, a former co-worker, and (b
)XXXXX, the individual's fiancee.

At the hearing the individual stated that he continues to consume alcohol at a rate of a few bottles of beer
in the evening or a case of beer per week. Tr. at 23. He further testified that he did not believe that his
current use of alcohol is excessive or that he is an alcoholic. Id. at 21. He asserts that any problems he
may have had with alcohol occurred over five years ago and that since that time he has been able to drink
without experiencing problems.<2> Id. at 22. To support his claim that he is not an alcoholic and is not
drinking alcohol to excess, the individual submitted 19 published articles which discuss alcoholism and
various methods of treatment for alcoholism. See Individual's Exhbit's 6-24.

In further support of the claim that the individual is not drinking alcohol to excess, the individual's
supervisor since August 1994, XXXXX, a former co-worker XXXXX, and the individual's fiancee,
XXXXX (who was also a co-worker), testified at the hearing that they had never observed the individual
under the influence of alcohol while at work. Id. at 99, 110, 127. In addition, the former co-worker, who
saw the individual daily, testified that he had never seen the individual intoxicated either at work or in
social situations. Id. at 99-100. The individual's fiancee testified that the individual generally drinks two or
three beers in the evening after work and that she believes that he is able to control his drinking. Id. at
126-27. Moreover, the individual's supervisor testified that the individual was an excellent employee
whose work was of the highest quality. Id. at 112. He stated unequivocally that the individual was not only
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fully reliable and steady, but that the individual routinely put in extra time without pay on weekends and in
the evenings, both willingly and if requested. Id. at 108-09, 112.

The two DOE-consultant psychiatrists who evaluated the individual's problems with alcohol heard the
individual testify at the hearing. Both psychiatrists, in their testimony, reiterated their opinion that the
individual is a habitual user of alcohol to excess without adequate evidence or rehabilitation or
reformation. Tr. at 41, 62, 76, 77, 84-85. In addition, both psychiatrists stated that the individual was also
suffering from alcohol abuse as listed in the Fourth Edition of the Diagnostic and Statistical Manual of
Mental Disorders. Id. at 51, 90. While there was some difference of opinion as to whether the individual
could be rehabilitated without the aid of a formal alcohol treatment program, both Drs. XXXXX and
XXXXX testified that the individual needed to completely abstain from alcohol in order to be
rehabilitated. Id. at 41, 84-85. Finally, both Drs. XXXXX and XXXXX unequivocally stated that the
individual would not be a successful "controlled drinking" candidate.<3> Id. at 45-46, 72-75.

III. Analysis

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the
factors to be considered in reaching a determination concerning the individual's access authorization are:
the nature, extent, and seriousness of his conduct; the circumstances surrounding his conduct, including
knowledgeable participation; the frequency and recency of his conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors. 10 C.F.R. §§ 710.7(c), 710.27(a). It is the totality of these facts and circumstances that will guide
the evaluation of whether the individual should receive access authorization. As will be discussed below,
after careful consideration of the record, in view of the standards set forth in 10 C.F.R. Part 710, I find that
the DOE/XXXXX properly invoked the criteria cited in the Notification Letter in questioning the
individual's eligibility for access authorization. I further find that the arguments advanced by the individual
in his defense do not mitigate the security concerns underlying these criteria. Therefore, it is my opinion
that the individual's access authorization should not be granted.

The record in this matter up to the hearing would not have necessarily compelled this opinion. However,
during the course of the hearing it was firmly established through the testimony of the two board-certified
examining psychiatrists that the individual:

is a habitual user of alcohol to excess, and;
is neither rehabilitated nor reformed.

The bases for the finding that the individual is a habitual user of alcohol to excess and abuses alcohol are:
(1) the alcohol-related incidents in the Navy and the very serious alcohol-related automobile accident that
occurred in December 1990; (2) the diagnoses of the two psychiatrists, Drs. XXXXX and XXXXX, that
the individual is a habitual user of alcohol to excess and suffers from alcohol abuse, and; (3) the
individual's continued consumption of a case of beer per week despite past alcohol-related difficulties. Tr.
at 23. Item (1) above is a matter of record, uncontroverted, and does not require lengthy discussion, except
to note that the individual's argument that these events occurred a long time ago in the context of his 27
years is not outweighed by the extreme seriousness of the events.

In finding that the individual is a habitual user of alcohol to excess and suffers from alcohol abuse, I have
carefully considered the testimony of all of the individual's witnesses at the hearing and the recorded
interviews performed by an OPM investigator to the effect that the individual does not seem to have an
alcohol problem. See Individual's Ex. 1; Tr. at 99, 100, 126-27. It is clearly the sincere belief of the
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individual's witnesses that the individual does not have an alcohol problem; however these views simply
cannot outweigh the contrary view of two highly qualified medical experts, both of whom personally
interviewed the individual and evaluated his use of alcohol. This opinion of necessity turns on these
qualified opinions.

I have also thoroughly considered all of the articles submitted by the individual concerning controlled
drinking and alcohol treatment. See Individual's Exs. 6-24. The articles, in general, discuss former alcohol
abusers who are apparently successful controlled drinkers, i.e. consuming alcohol without "abuse," and
purport to show that it is possible in some cases to drink alcohol in a controlled manner. These articles do
not, nor could they show that the individual's current consumption is not excessive or that he is drinking
alcohol in a controlled manner. More importantly, like the written and oral testimony of the individual's
witnesses, this kind of material, i.e. that which is broadly based and for general circulation, simply cannot
outweigh the first hand, specific diagnoses of two medical experts who have concluded that the individual
is a habitual user of alcohol to excess and suffers from alcohol abuse.

The individual denies that he has a problem with alcohol and has neither stopped consuming alcohol nor
made any attempts at rehabilitation or reformation as defined by the two psychiatrists. Based on the
testimony of Drs. XXXXX and XXXXX, I find that the individual has failed to demonstrate that he is
rehabilitated or reformed from the habitual use of alcohol to excess or alcohol abuse. There is some
difference of opinion between the two psychiatrists as to an appropriate course of treatment for this
individual, but they agree that the individual must abstain from alcohol for one full year to be considered
rehabilitated or reformed. In making this finding, I weighed the arguments presented by the individual that
he has reformed his alcohol use, that he has not been involved in any alcohol-related incidents since 1990,
and that he need not completely abstain from alcohol. These actions and the individual's belief concerning
his alcohol consumption, however, are insufficient to rebut the opinions of the two psychiatrists, who
considered these same circumstances in making their medical diagnoses that the individual is not
rehabilitated or reformed.

As to the question of impaired judgment, the individual submitted an interview summary prepared by a
personnel security specialist. Individual's Exhibit 5. This document states that the individual would be
referred to a psychiatrist because his alcohol use raises questions of judgment and reliability. Id. at 4.
Neither examining psychiatrist found that the individual suffered from an illness or mental condition
which may cause a significant defect in judgment or reliability. Therefore, I make no findings on this
question.

IV. Conclusion

I find that there is significant information in the possession of DOE/XXXXX which in turn is sufficient to
provide a basis for invoking the criterion in 10 C.F.R. § 710.8(j). In particular, the medical record
discussed above shows that the individual is a user of alcohol habitually to excess and is suffering from
alcohol abuse, and that there is no evidence of rehabilitation or reformation. Although the individual in
this case has an outstanding work record, his job performance by itself is not sufficient to mitigate the
security concerns raised by his use of alcohol habitually to excess. See Personnel Security Hearing, VSO-
0042, 25 DOE ¶ 82,771 at 85,644 (1995). The habitual use of alcohol to excess is a security concern
because it can lead to irresponsible behavior and render an individual incapable of protecting classified
information. An individual may reveal classified information to uncleared individuals while under the
influence of alcohol and may not even be aware of committing a security violation. Even though it is not
apparent from the record that the individual would in fact reveal or fail to protect classified information,
the individual's possible future behavior in light of an unmitigated diagnosis of alcohol abuse is a security
concern. See Dorfmont v. Brown, 913 F.2d 1399, 1401 (9th Cir. 1990); Hill v. Department of the Air
Force, 844 F.2d 1407 (10th Cir. 1988).

In view of the criteria set forth in 10 C.F.R. Part 710 and the record before me, I am unable to find that
granting the individual's access authorization would not endanger the common defense and security and
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would be clearly consistent with the national interest. See Personnel Security Hearing, VSO-0015, 25
DOE ¶ 82,760 (1995); Personnel Security Hearing, VSO-0018, 25 DOE ¶ 82,758 (1995). It consequently
follows that the individual should not be granted access authorization at this time.

V. Other Matters

Having found this opinion to be compelled by the record, I must point out that it is also abundantly clear
from the record that the best result for all concerned, employer and employee, would be the rehabilitation
and reformation of the individual. The record is replete with strong and uncontroverted evidence of the
individual's reliability at work and the great desirability of his continued employment. Indeed, his team
leader testified that the individual is a highly valued employee who he is very anxious to retain. Tr. at 109.
The individual has stated during numerous PSIs and at the hearing that he is willing to abstain from
consuming alcohol. It appears at this point that he should do so. Then, with the assistance of
DOE/XXXXX, the individual could enter the Department's Employment Assistance Program or proceed
with any other acceptable alcohol rehabilitation regimen. At such time as reformation or rehabilitation is
effectuated and DOE's security concerns are mitigated, the issue of access authorization could be revisited.
See 10 C.F.R. § 710.31. Thus, the benefit of the individual's presence in the XXXX workforce can be
retained, and the individual's work career can continue. In my view and based upon the record, this would
produce the most successful and desirable conclusion to this case.

Either the Office of Security Affairs or the individual may file a request for review of the Hearings
Officer's Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Avenue,
S.W., Washington, D.C. 20585-0107, and served on the other party. The party seeking review of the
Opinion must file a statement identifying the issues on which it wishes the OHA Director to focus. This
statement must be filed within 15 calendar days after the party files its request for review. The party
seeking review must serve a copy of its statement on the other party, who may file a response within 20
days of receipt of the statement. 10 C.F.R. § 710.28(b).

Richard T. Tedrow

Hearing Officer

Office of Hearings and Appeals

<1>/ The stated bases for the Notification Letter are: (1) the opinions of Dr. XXXXX and Dr. XXXXX
that the individual is a habitual user of alcohol to excess without adequate evidence of rehabilitation or
reformation; (2) the individual's statements during a June 1993 PSI that (a) while in the Navy he drank
every night to the point of having blackouts, and went before a Captain's Mast where he was reduced in
rank from E-3 to E-1 for drinking under age; (b) he was dismissed from the Navy's Nuclear Power School
for drinking under age; (c) while in the Navy, he was ordered to attend a rehabilitation program for
drinking and after completion began to drink again to the point of intoxication; (d) in December of 1990,
he totaled his car after becoming intoxicated and was charged with public intoxication, driving at an
unsafe speed and no proof of insurance; (e) at the time of the 1993 interview he was drinking a case of
beer per week and becoming intoxicated three or four times a week; (f) his parents told him in the past that
he has a problem with alcohol, and (3) a statement during a April 1995 PSI that the individual consumes a
case of beer a week and becomes intoxicated every two months. Notification Letter at 1-2.

<2>/ To support his contention that he is currently not experiencing problems with alcohol, the individual
submitted into evidence copies of the Office of Personnel Management (OPM) background investigation.
The submitted section includes interviews with friends, former co-workers and neighbors. These
individuals told the OPM investigator that they did not believe that the individual abused alcohol. See
Individual's Exhibit 1.

<3>/ According to Dr. XXXXX, a major proponent of controlled drinking, a successful candidate for
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controlled drinking is a problem drinker and not a chronic alcoholic. Individual's Exhibit 12 at 3.
Moreover, successful candidates have never experienced a life crisis resulting from alcohol, nor do they
have blood relatives who are alcoholics. Tr. at 43-45, 72-73. Both Drs. XXXXX and XXXXX testified
that the individual has experienced a life crisis resulting from alcohol and has blood relatives who are
alcoholics. Id.



Case No. VSO-0065, 25 DOE ¶ 82,798 (H.O. Gray Apr. 15, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0065.htm[11/29/2012 1:32:33 PM]

Case No. VSO-0065, 25 DOE ¶ 82,798 (H.O. Gray
Apr. 15, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: October 26, 1995

Case Number: VSO-0065

XXXXX (the Individual) requested a hearing on the restoration of his access authorization, or security
clearance ("clearance"). The Individual works for a contractor of the XXXXX Operations Office
(XXXXX), a component of the Department of Energy (DOE).

On September 8, 1995, the manager of XXXXX issued a Notification Letter to the Individual. The
Notification Letter informed the Individual that his clearance was suspended because of derogatory
information in the possession of the DOE. On September 23, 1995, the Individual submitted a request for
a hearing to XXXXX. The Office of Hearings and Appeals received the request on October 26, 1995.

The hearing was held before the undersigned Hearing Officer on XXXXXXXXXXXXXXXX. After
considering the evidence in view of the relevant regulations, it is my opinion that the Individual's clearance
should not be restored.

BACKGROUND

Regulations governing the Individual's eligibility for a clearance are found at 10 C.F.R. Part 710. The
regulations set out the specific types of derogatory information that create a question as to an individual's
eligibility for a clearance. 10 C.F.R. § 710.8. Here, the DOE alleges two types of derogatory information:
that the Individual used an illicit drug (10 C.F.R. § 710.8(k)) (Criterion K), and that he engaged in conduct
that called into question his honesty, reliability, or trustworthiness (10 C.F.R. § 710.8(l)) (Criterion L).

At the hearing, the Individual was represented by counsel. The Individual presented the testimony of four
co-workers, a DOE security specialist, and the contractor's staff clinical psychologist. He also testified on
his own behalf. The DOE presented no witnesses. Instead, the DOE relied on documents it entered as
evidence in the case, particularly a personnel security interview (PSI) conducted with the Individual on
July 11, 1995.

FINDINGS OF FACT

The Individual is a XXXXX-year-old XXXXXXXXXX who has worked at XXXX for more than twenty
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years.<1> Until the present case arose, he had no record of violating security regulations or
procedures.<2> His supervisors and co-workers find the Individual to be a hardworking, conscientious,
respected employee.<3>

The suspension of the Individual's clearance is based on two incidents that occurred in June 1995. The
Individual does not dispute the facts concerning these incidents as given in the Notification Letter. The
Individual took his 16-month-old granddaughter for a walk in a park. In the park, the Individual met a
young woman and struck up a conversation with her. He brought the woman to his home, taking his
granddaughter with him. At his home, the Individual and the woman smoked marijuana while his
granddaughter napped on a couch.<4> He brought the woman back to his home two days later, where they
again smoked marijuana.<5> Nine days after his second smoking incident, the Individual underwent a
random drug test at his workplace. The test result was positive for marijuana.<6>

The Individual denies any involvement with marijuana or other illicit drugs before June 1995.<7> Soon
after the positive drug test, the Individual began seeing a clinical psychologist. Between the time of the
drug test and the hearing, the Individual saw the psychologist ten or eleven times.<8> During his sessions
with the psychologist, the Individual took two drug tests. Both drug tests returned negative results.<9> As
the result of his sessions with the Individual, it was the psychologist's opinion that his use of marijuana
was not a symptom of "hard core substance abuse," but represented an act of experimentation.<10>

ANALYSIS

The Individual has admitted to the facts concerning his use of marijuana. The analysis of his eligibility for
a clearance, therefore, turns on whether he can mitigate the security concerns raised by the derogatory
information. In considering the facts and possible mitigating factors, the regulations provide that I am to
consider:

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the voluntariness of participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and
other relevant and material factors.

10 C.F.R. § 710.7(c).

The security concerns raised by the use of an illicit drug such as marijuana are well known. See, e.g.,
Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995). As an initial matter,
I point out that the Individual's superior work record, by itself, is not sufficient to mitigate the security
concerns raised in this case. Personnel Security Hearing,

VSO-0005, 24 DOE ¶ 82,753 at 85,530 (1995).

The DOE security specialist found the Individual to be honest and open in talking about his use of
marijuana.<11> In his view, the Individual's use of marijuana was "an isolated incident or an infrequent
enough event as to warrant acceptance of the Individual's assurance that he will not be involved with drugs
while holding a DOE clearance.<12> The security specialist concluded that the Individual's clearance
should be restored. From my review of the record and my observation of the Individual's demeanor, I also
believe that he has been honest and open. In addition, I find no behavior by the Individual before June
1995 that would cast doubt on his eligibility for a clearance. However, for reasons stated below, I concur
with the Personnel Clearance and Assurance Branch of XXXXX and reject the security specialist's
evaluation.

The Individual has established that his use of marijuana represents a change from his longstanding
behavior. As mitigating factors, he argues that he has a good work history, with no record of any
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disciplinary action; that his family and coworkers are aware of his marijuana use, ruling out the possibility
of blackmail or coercion; and that the use of marijuana on only two instances does not create a security
concern.<13>

Considering the Individual's abstinence from drugs as a younger man, the question arises as to why he
would use marijuana at this stage of his life. The answer lies in his changed emotional state following his
divorce. The Individual and his wife were divorced in August 1994, and his wife received custody of the
couple's children.<14> The Individual believes that, were it not for the divorce, he would not have smoked
marijuana.<15> The clinical psychologist was more guarded in his assessment, but agreed that the loss the
Individual felt about his divorce and his oldest daughter leaving home contributed to his decision to use
marijuana.<16> He characterized the Individual's use of marijuana as a "dumb mistake," and did not think
he would repeat it.<17>

The regulations require me to make a comprehensive, common-sense judgment about the Individual's
eligibility, after considering all of the relevant information in the record. 10 C.F.R. § 710.7(a). In so doing,
I conclude that the Individual has not mitigated the security concerns raised by his use of marijuana.

In considering his conduct in light of the regulatory provisions, I note that the Individual is mature and
aware of the dangers of drug use. Nevertheless, he knowingly and voluntarily accepted marijuana from a
stranger, once in the presence of his young granddaughter.

Although I find the Individual's assertion that he had not previously used drugs to be credible, I do not
think this mitigates the security concerns. At the time he smoked the marijuana, the Individual was
emotionally troubled to an unprecedented extent.<18> I must therefore consider the Individual's drug use
in the context of his changed emotional state, which neither the security specialist nor the psychologist
seemed to do.

In the nine days preceding the drug test, the Individual smoked marijuana twice in three days. I would not
characterize this level of use as infrequent or experimental, primarily because the Individual provided no
evidence to show that he would have stopped using marijuana had he not failed the drug test. During the
nine days in question, he did not try to break off relations with the woman who supplied him with
marijuana. Although he knew that he was subject to random drug testing, he did not attempt to alert the
security office or his supervisor to his drug use, nor did he seek drug counseling. Taking a comprehensive
view of the Individual's behavior, I believe he was possibly embarking on a pattern of marijuana use,
which ended only when he tested positive on the drug test.

Moreover, though the Individual is seeing a psychologist, I am troubled by the likelihood of recurrence.
His sessions with the psychologist, which are ongoing, apparently concern issues other than drug use.<19>
He has not undergone a drug rehabilitation program. Although the psychologist stated that he does not
"anticipate" further drug use by the Individual, I consider this statement weak support for the Individual's
case. The psychologist's statement suggests that the Individual probably will not use drugs again, but falls
short of declaring him reformed or rehabilitated. It does not therefore provide the confidence level in the
Individual's behavioral changes required for restoring a clearance.

Furthermore, almost one year after his divorce, the Individual was still so emotionally vulnerable that he
used marijuana. I am therefore concerned about the possibility that another emotional trauma could render
the Individual susceptible to an offer of an illicit drug, or to engage in other behavior that is incompatible
with national security interests.

In summary, I believe that emotional problems led the Individual into a changed emotional state. This
changed state included a reduction in judgment and reliability to the extent that the Individual used
marijuana. At this time, I do not see sufficient evidence that the Individual has rehabilitated himself to the
level required of persons holding a clearance. I conclude that he has not mitigated security concerns
arising under Criterion K.
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The Respondent's violation of his commitment to abstain from illicit drugs clearly raises concerns about
whether he can adhere to security regulations and procedures. The Individual was aware that smoking
marijuana violated the law and the policies of the contractor and the DOE. <20> On October 17, 1994, he
signed a Security Acknowledgment with the DOE, stating that he understood that "any involvement with
illegal drugs could result in the loss of my DOE security clearance.<21> Nevertheless, after smoking
marijuana for the first time, and having had a chance to consider the consequences of his action, he
smoked it again. Applying the factors set forth at 10 C.F.R. § 710.7(c), I consider his conduct to be a
serious violation of his commitment to avoid the use of illicit drugs.

The Individual is a mature adult who knows the policies of his employer and the DOE forbidding the use
of illicit drugs. He points to his divorce and his consequent loneliness to explain his conduct. I realize that
a divorce can be emotionally traumatic. Nevertheless, I am not convinced that, ten months after the
divorce decree was issued, the trauma adequately excuses the Individual's violation of his commitment to
abstain from illicit drugs. I conclude, therefore, that he has not mitigated the security concerns raised
under Criterion L.

CONCLUSION

The Individual has been considered a reliable, trustworthy employee in the past. It is possible that he will
be one in the future. Presently, however, I am not confident that he has shown adequate evidence of
rehabilitation or reformation.

In view of the criteria set forth in 10 C.F.R. Part 710, and the evidence in the record, I believe that valid
and significant derogatory information has been established under Criteria K and L, and that the Individual
has not mitigated those concerns. The derogatory information casts doubt about whether restoring the
Individual's access authorization would not endanger the common defense and would be clearly consistent
with the national interest. It is therefore my opinion that the Individual's access authorization should not be
restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date:

<1> Hearing Transcript (Tr.) at 58.

<2> Tr. at 14; 38-39; 54.

<3> Tr. at 14; 90;

<4> Tr. at 67; PSI at 10. The Individual's treatment of his granddaughter may provide an additional basis
for an allegation that his conduct was not honest, reliable, or trustworthy. The granddaughter, however,
was not mentioned in the Notification Letter, and hence this aspect of the Individual's conduct will not be
considered in this Opinion.

<5> PSI at 10-11.

<6> Tr. at 67.

<7> Tr. at 61-62; 74-75.

<8> Tr. at 82.
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<9> Tr. at 82.

<10> Tr. at 83.

<11> Tr. at 45.

<12>" Tr. at 44.

<13> The Individual also points out that the use of marijuana is widespread in society. I consider this
argument irrelevant. The issue before me is whether the Individual's conduct meets the high standards
required for a holder of a clearance, and not whether his conduct is common in some segments of society.

<14> Tr. at 76.

<15> Tr. at 78.

<16> Tr. at 86.

<17> Tr. at 88.

<18> Tr. at 78.

<19> Tr. at 67-68; 87.

<20> Tr. at 67-68.

<21>" Exhibit 7; Tr. at 61.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: November 2, 1995

Case Number: VSO-0066

This opinion concerns the eligibility of XXXXX (hereinafter referred to as the individual) for continued
"Q" access authorization. The regulations governing an individual's eligibility are set forth at 10 C.F.R.
Part 710, Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material. In this opinion, I will consider whether, based on the record before me, the individual's
access authorization should be restored. For the reasons stated below, I am of the opinion that the
individual's access authorization should not be restored.

I. Procedural Background

The individual works for XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, which is the primary
subcontractor providing construction, custodial, engineering and maintenance services at the Department
of Energy's XXXXXXXXXXXXXXXXXXXXXXXXXXXX. He has held "Q" access authorization since
XXXXX. A routine re-investigation in 1994 uncovered derogatory information which called into question
the individual's continuing eligibility for access authorization. After reviewing those materials,
DOE/XXXXX requested from the Director of the Office of Safeguards and Security the authority to
conduct an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter dated September 6,
1995. See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the
DOE created a substantial doubt concerning his continuing eligibility for a "Q" access authorization. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of that derogatory
information. In particular, it specified two areas of derogatory information described in 10 C.F.R. § 710.8.
The Notification Letter also stated that the individual was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding

his eligibility for access authorization. In an undated note received by DOE/XXXXX on October 23, 1995,
the individual requested a hearing. DOE/XXXXX forwarded the individual's request for a hearing to the
DOE's Office of Hearings and Appeals. On November 7, 1995, I was appointed as Hearing Officer in this
matter.
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The hearing was convened in XXXXXXXXXXXXXXXXXXXXXX, on XXXXXXXXXXXXXXXX.
Four witnesses testified: (I) the individual, (ii) XXXXX, MD, a DOE consulting psychiatrist, (iii) a DOE
personnel security specialist, and (iv) Mr. XXXXXXXXXXXXXX, the employment supervisor for the
individual's employer.

II. Statement of Derogatory Information

The September 9, 1995 Notification Letter included a list of the derogatory information that falls within
two regulatory criteria, subsections (j) and (l) of 10 C.F.R. § 710.8. Criterion (j) involves an individual
who has "[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified
psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or as
suffering from alcohol abuse." The Notification Letter cited the following evidence to support this charge:

(1) On February 2, 1995, the individual stated in a personnel security interview (PSI) that he consumed up
to 12 beers weekly since 1971.

(2) In a report of evaluation, Dr. XXXXX diagnosed the individual as having Substance Dependence,
Alcohol. He opined that the individual is a user of alcohol habitually to excess and did not exhibit
adequate evidence of reformation or rehabilitation.

(3) Laboratory tests showed that the individual has elevated liver enzymes that, in Dr. XXXXX's opinion,
are probably caused by his "habitual and excessive use of alcoholic beverages."

In addition, the Notification Letter stated that information the DOE possessed fell within criterion (l) of 10
C.F.R. § 710.8. Criterion (l) covers information that shows that the individual has engaged in unusual
conduct or is subject to circumstances which tended to show that he is not honest, reliable, or trustworthy,
or which furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress
which may cause him to act contrary to the best interests of the national security. 10 C.F.R. § 710.8(l). The
basis for this statement was the following: Sometime in 1993 the individual committed domestic violence
while under the influence of alcohol. The incident occurred at his house, and his wife called the police.
The individual left his house prior to the arrival of the police so that he could avoid them.

III. Findings

For the past seven years the individual has worked at the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX for XXXXXXXXXXXXXXXX. Transcript of
Hearing on XXXXXXXXXXXXXXXX, at 9 (hereinafter cited as Hearing Tr.). Because he needs access
to buildings behind a security perimeter to perform his job, his employer has determined that his position
requires him to possess a "Q" access authorization. Exhibit 13.

The DOE has granted the individual access authorization since XXXXX. A routine reinvestigation was
started in 1994. Exhibit 13. The individual's background report raised two issues that DOE/XXXXX
believed required additional investigation. On February 2, 1995, DOE/XXXXX conducted a PSI with the
individual in which the individual's alcohol consumption was discussed. Exhibit 3. As a result of the
interview, DOE/XXXXX asked the individual to be evaluated by Dr. XXXXX, a DOE consultant
psychiatrist. In a report dated July 9, 1995, Dr. XXXXX found that the individual meets the criteria
contained in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV) for
Substance Dependence, Alcohol, Without Physiological Dependence, Active. Exhibit 12 at 24. Tests
ordered by Dr. XXXXX indicated elevated liver enzymes, which are consistent with his diagnosis. Dr.
XXXXX concluded that his evaluation and the laboratory reports indicate that the individual drinks alcohol
habitually to excess. Exhibit 12 at 25. Finally, Dr. XXXXX opined that the individual does not have a
mental condition which causes or may cause a significant defect in his judgment or reliability. Exhibit 12
at 27.

The first witness to testify at the hearing was the individual. The individual testified that he has recognized
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that he has a problem drinking alcohol since his interview with Dr. XXXXX in the summer of 1995.
Hearing Tr. at 12. The individual stated that "[o]ne question that [Dr. XXXXX] proposed to me made me
think. If I had my choice between drinking or having a Q clearance would I quit, and I told him yes. And I
can't admit to having totally quit, but I definitely have been abstaining quite a bit." Hearing Tr. at 12-13.
The individual further testified that he and his former wife have discussed reconciliation contingent upon
his not drinking at all. Hearing Tr. at 14.

The individual also testified about a 1993 incident involving domestic violence. He stated that he and his
wife were home at the time. He had been drinking. Hearing Tr. at 18. According to the individual, he
pushed his wife down on the couch in his house to, in his words, "get my wife out of my immediate area."
Hearing Tr. at 50. He testified that she was angry at him for drinking, and that he thought she may have
called the police in response to his drinking rather than to protect herself from further violence. Hearing
Tr. at 51. He stated that there was no other violence involved. Hearing Tr. at 51-52. He further testified
that he has never pushed her when he wasn't using alcohol. Id. Prior to the police arriving, the individual
left his house: "I didn't see anything being resolved by a couple arguing in the driveway with two police
officers there in front of their children . . . ." Hearing Tr. at 18.

Finally, the individual testified that he does not believe he currently has a problem with drinking alcohol.
Hearing Tr. at 12. He testified that he has cut back his consumption of beer. Rather than drinking six beers
twice a week, his consumption is "three beers maybe every two weeks." Hearing Tr. at 13. "[I]t's gotten to
a point where it's just a Friday night ritual . . . ." Id. He has decreased his use of alcohol without the
intervention of the employee assistance program, participation in Alcoholics Anonymous meetings, or any
other assistance. Throughout the hearing I found the individual to be honest in answering the questions
posed to him.

Dr. XXXXX was the second witness at the hearing. At first Dr. XXXXX described his evaluation of the
individual, explained the results of the laboratory tests he ordered, and reiterated his conclusion that the
individual drinks alcohol habitually to excess. Since his evaluation of the individual was based on
information more than six months old, I allowed Dr. XXXXX to listen to the individual's testimony to see
if it would affect his diagnosis in any way. Dr. XXXXX testified that the individual's testimony at the
hearing reinforced the correctness of his opinion. Hearing Tr. at 24. Dr. XXXXX pointed out that despite
knowing that if he could stop drinking he might be able to reconcile with his wife and two children, which
the individual testified is a priority to him, Hearing Tr. at 21, the individual still drinks. Hearing Tr. at 24.
According to Dr. XXXXX, it is more than likely that given his history, the individual will go back to
drinking excessively. Hearing Tr. at 25. Dr. XXXXX summed up the present situation by saying:

[T]hree beers every two weeks doesn't sound like very much, except that, you know, you have injured your
liver because of drinking, and that's injuring it more. And second, I think only somebody that's an
alcoholic wouldn't stop drinking three beers every two weeks if the alternative of not drinking is you can
get back with your wife and family. I mean, it must mean an awful lot to you to continue drinking at that
level.

Hearing Tr. at 25-26.

IV. Analysis

The DOE regulations require that I make specific findings "as to the validity of each of the allegations
contained in the notification letter . . . ." 10 C.F.R. § 710.27. The DOE/XXXXX relied on 10 C.F.R. §
710.8(j) as one of the bases for suspending the individual's "Q" access authorization. Criterion (j) covers
an individual that has "been, or is, a user of alcohol habitually to excess, or has been diagnosed by a
board-certified psychiatrist . . . as alcohol dependent or as suffering from alcohol abuse." Dr. XXXXX, a
board-certified psychiatrist, diagnosed the individual as alcohol dependent in July 1995. The individual
does not dispute this. Rather, he argues that he has decreased his consumption of beer to three beers every
two weeks, and that this level of consumption shows that he is reformed.
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However, as Dr. XXXXX pointed out at the hearing, the individual continues to drink despite knowing that
his access authorization, his employment, his health, and reconciliation with his wife and children all may
hinge on his total abstinence from drinking alcohol. In addition the individual has not sought any help in
overcoming his alcoholism. As Dr. XXXXX noted, an important variable in determining whether an
alcoholic will recover is whether that person is in some kind of therapeutic endeavor. In this case, the
individual has not gone to meetings of Alcoholics Anonymous. Nor has he sought professional therapy.
Accordingly, there is a high degree of probability that his consumption of alcohol will escalate rather than
decrease in the future. Under these circumstances, I find that the individual has not shown that he is
rehabilitated or reformed from his alcoholism.

In suspending the individual's access authorization the DOE/XXXXX also relied on criterion (l) of 10
C.F.R. § 710.8. Criterion (l) covers information that shows that the individual has engaged in unusual
conduct or is subject to circumstances that tended to show that he is not honest, reliable, or trustworthy. To
support this charge, DOE/XXXXX points to a 1993 incident involving domestic violence. While the
record is sparse concerning the facts surrounding the incident, the individual does not dispute that an
incident occurred that caused his wife to call the police, and that the individual left the scene rather than
deal with law enforcement officers upon their arrival. This is sufficient to raise legitimate security
concerns. A violent act towards his wife and leaving the vicinity so that he would not have to deal with
responding police officers raise serious concerns about his judgment, reliability, and trustworthiness.

In his testimony at the hearing, the individual attempted to mitigate these security concerns. He testified
that the incident merely involved pushing his wife. Hearing Tr. at 50. He also testified that "something like
that never happened before." Id. He had been drinking at the time, and he speculated that his wife called
the police in part because she was angry that he was drinking. Hearing Tr. at 51. However, while alcohol
was clearly involved in this matter and in all likelihood played a pivotal role in the situation, this fact does
not absolve the individual of responsibility for his behavior. The dual behaviors of violence and leaving
before law enforcement officers arrived manifests conduct that shows a lack of judgment and reliability.
The individual's attempt to minimize the incident has not been supported by any other evidence, such as
the testimony of others or the submission of a police report. Thus, I conclude that his behavior during the
1993 incident indicates unusual conduct which tends to show that the individual is not honest, reliable or
trustworthy.

IV. Conclusions

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). After carefully considering the record in
view of the standards set forth in 10 C.F.R. Part 710, I find that the derogatory information presented by
DOE/XXXXX in this case is accurate and that the individual has failed to present sufficient evidence to
rebut or mitigate that derogatory information.

Among the factors I have considered in rendering this opinion concerning the individual's eligibility for
access authorization are the following: the nature, extent, and seriousness of his conduct; the
circumstances surrounding his conduct, including knowledgeable participation; the frequency and recency
of his conduct; his age and maturity at the time of the conduct; the voluntariness of his participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for his conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation
or recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).

I have found that there is significant derogatory information in the possession of DOE/XXXXX that
provided a sufficient basis for invoking the criteria in 10 C.F.R. § 710.8(j). In particular, I have found that
the individual has been diagnosed by a board-certified psychiatrist as being alcohol dependent. I have
considered the individual's claim that he has decreased his consumption of alcohol to an acceptable level.
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However, as Dr. XXXXX correctly pointed out, the individual continues to drink despite knowing that his
access authorization, his employment, his health, and reconciliation with his wife and children all rest on
his abstinence from alcohol. Although the individual has decreased his alcohol consumption, he has not
received any assistance. Given these facts, I must agree with Dr. XXXXX when he said that drinking
alcohol must mean a lot to the individual. I also find that he has not shown the presence of rehabilitation
or reformation.

I have also found that there is derogatory information that provided a sufficient basis for invoking the
criteria in 10 C.F.R. § 710.8(l). I have found that the individual's behavior during a 1993 incident
manifests conduct that tends to show that the individual is not honest, reliable, or trustworthy. I have also
found that the individual has failed to mitigate those concerns. Finally, I have found that the incident was
related to the individual's drinking. Since the individual continues to drink alcohol, and according to Dr.
XXXXX is more likely than not to resume drinking excessively, I believe that there is a likelihood that
behavior of this type will recur.

In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I am unable to find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, it is my opinion that the individual's
access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's opinion within 30 calendar days of
receipt of the opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:November 3, 1995

Case Number:VSO-0068

This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the respondent") to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>
The respondent's access authorization was suspended at the direction of the Manager of the Department of
Energy's XXXXX Operations Office (DOE/XXXXX) under the provisions of Part 710. As discussed
below, after carefully considering the evidence in light of the relevant regulations, it is my opinion that the
respondent's access authorization should not be restored.

I. Background

The respondent is an engineering technologist who works in XXXXX for
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, a contractor that provides services to the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. This administrative review proceeding was
commenced by the issuance on October 3, 1995, of a Notification Letter to the respondent.<2> Exh. 3. In
that letter, the respondent was

informed that information in the possession of the DOE/XXXXX created a substantial doubt concerning
his continued eligibility for an access authorization. See 10 C.F.R. § 710.21. In particular, it detailed the
respondent's consumption of alcohol and the diagnosis of Dr. XXXXX, a board-certified psychiatrist who
evaluated the respondent, to the effect that the respondent is alcohol dependent. 10 C.F.R. § 710.8(j).<3>

The respondent requested a hearing to resolve the issue of his eligibility for access authorization, and the
request was forwarded by DOE/XXXXX to the Office of Hearings and Appeals on November 3, 1995.
The hearing was held before the undersigned Hearing Officer on XXXXXXXXXXXXXXXXXX. At the
hearing, the DOE presented the testimony of Dr. XXXXX and the respondent presented his own testimony
and the testimony of his wife.

II. The Relevant Evidence

Most of the relevant facts are uncontested. The respondent is a 35-year old XXXXXXXXXX. He has two
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children, both from his first marriage. Respondent has been married three times. He married his first wife
when he was nineteen years old. They divorced in March of 1992. Respondent married a second time in
November of 1993. Exh. 7. That marriage lasted only a few months. He has since reconciled with and
remarried his first wife. Transcript of Personnel Security Interview at 5 (July 12, 1995) (hereinafter 2nd
PSI).

The respondent began drinking alcohol at age sixteen or seventeen. Transcript of Personnel Security
Interview at 5 (July 21, 1994) (hereinafter 1st PSI). At that time, he had a six-pack of beer once or twice a
week and became intoxicated once a week. Id. at 6. His drinking became more regular when he moved out
of his parents' house and married his first wife in June of 1980. At that time his consumption increased to
its current level, an average of one six-pack of beer per weekday (consumed over the course of the
evening) and twice that amount about once a month on a weekend day. Id. at 7-11. The respondent states
that it takes him between nine and twelve beers to become intoxicated and that he becomes intoxicated
once a month or less. Id. at 9-10. He states that he does virtually all of his drinking at home while laboring
on various projects such as working on cars, on his house, or on the property around his home.

Respondent does not believe that he has an alcohol problem. 2nd PSI at 6, 13. He notes that his father
drank considerable amounts of alcohol and had a successful career as a chemist at XXXX. He also points
to his fine work and attendance record. Transcript of Hearing at 19, 23 (February 15, 1996) (hereinafter
Tr.). In addition, he informs us that he is clearing five acres of land behind his house using power
equipment and a lumber mill. He asserts that if he was truly influenced by alcohol, he would be dead or
maimed by now because of his extensive use of these items. The respondent's wife also testified that she
does not believe her husband had a drinking problem or that his drinking had deleteriously affected his or
their life. Tr. at 41, 43, 50.

The respondent has been arrested three times. The first was a week before his eighteenth birthday when he
was picked up for public drunkenness. The respondent informed the DOE that these charges were dropped.
Exh. 7 at 9. The second was a Driving Under the Influence (DUI) charge during the summer of his twenty-
second year and the third arrest was for assault on his wife when he was thirty years old. The respondent
informed the DOE that both these charges were nolle prosequi. Exh. 7 at 7. In addition, the respondent has
had a history of marital difficulties. As noted above, the respondent was divorced from his first wife, was
married to another woman for less than a year, and then remarried his first wife.

After the first PSI in July 1994, the DOE referred the respondent to Dr. XXXXX, a board-certified
psychologist, for evaluation. Dr. XXXXX interviewed the respondent and administered the Minnesota
Multiphasic Personality Inventory—2 (MMPI-2) test on December 8, 1994. The scores on the MMPI-2
were all within the normal range. Exh. 9 at 5; Tr. at 33. Nevertheless, Dr. XXXXX concluded that the
respondent was alcohol dependent.<4> Dr. XXXXX listed several factors that underlie his diagnosis. The
most important of these was the sheer quantity of the respondent's alcoholic intake. Tr. at 17. He considers
a six-pack a day unhealthy although he did not order liver function tests on the respondent and conceded
that what information was available concerning the respondent's liver function was within normal
ranges.<5> Tr. at 13, 17, 28-29, 36. In fact, at the hearing, Dr. XXXXX stated that there was probably no
physiological dependence. Tr. at 23. Dr. XXXXX also believes that alcohol consumption played a role in
the respondent's marital problems and the three arrests. Exh. 9 at 5; Tr. at 13, 17, 26-27. In addition, Dr.
XXXXX found that the respondent was well-informed about alcohol problems but was in denial about his
drinking problem largely because of what he believed his father's example demonstrated. Dr. XXXXX
also believed that the respondent's alcohol dependence was sufficient to adversely affect his judgment and
that he would be concerned about him in a security setting. Exh. 9 at 5.

III. Analysis

DOE regulations provide that my opinion is to be based on a comprehensive, common-sense judgment,
after considering all relevant information, as to whether continuing the respondent's access authorization
would endanger the common defense and security and whether it would be clearly consistent with the
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national interest. 10 C.F.R. § 710.7(a).<6> As detailed below, while I am not totally convinced that the
respondent is alcohol dependent as diagnosed by Dr. XXXXX, it is my opinion that he is clearly a user of
alcohol habitually to excess, and for that reason his access authorization should not be restored.

The respondent has vigorously contested the facts underlying Dr. XXXXX's diagnosis of alcohol
dependence. In making my determination, I must recognize that Dr. XXXXX had to make his diagnosis
based upon limited information — a single interview with the respondent and records of the DOE
investigation that were provided to him. His diagnosis can be only as accurate as the information upon
which it was based. I have had the opportunity to question the respondent's wife, who was unavailable to
Dr. XXXXX, and to examine in greater detail the respondent's use of alcohol. I am cognizant, however,
that while I have experience in resolving factual issues, I lack formal medical training in substance abuse
that would allow me to make a medical diagnosis. As hearing officers have done in prior cases where a
diagnosis has been challenged, I have examined the facts to determine whether there is an adequate factual
basis for the diagnosis. See, e.g., Personnel Security Hearing, VSO-0016, 25 DOE ¶ 82,757 at 85,548
(1995).

The most important factor in Dr. XXXXX's diagnosis was the volume of the respondent's alcohol
consumption. It is undisputed that the respondent consumes an average of a six-pack of beer every
evening, and that he occasionally consumes more on weekends. I agree with Dr. XXXXX that the quantity
of respondent's alcohol intake represents a serious concern.

Dr. XXXXX also bases his diagnosis in part upon the respondent's marital difficulties. In his report, Dr.
XXXXX stated "I suspect that drinking has played a significant part in the marital difficulties." Exh. 9 at
5. Dr. XXXXX bases his suspicion primarily on a dispute during the respondent's first marriage to his
current wife led to an arrest. On the night before Thanksgiving 1991, a friend came over after the
respondent had consumed two or three beers. Together they went to respondent's backyard to work on a
car. The respondent's wife, who according to the respondent had developed a rather foul mouth on some
occasions, confronted the respondent and belittled him in front of his friend. After his wife then returned
to the house, the respondent followed her and pushed her down. His wife then went to her mother's house
from which she filed the assault charge which she later dropped. 1st PSI at 15-16; Tr. at 44. Another
incident occurred while the respondent was picking up their son after their divorce. The respondent's car
sprayed his wife with gravel as he pulled out of a driveway. His wife then obtained a restraining order.<7>
1st PSI at 27-28; Tr. at 48-49.

Respondent strongly denies that alcohol has played a role in his marital problems. He has consistently
maintained that they resulted from money problems and from his spending too much time alone working
on projects and not enough time with his family. Tr. at 54. Testimony of his wife supports this view. She
testified that neglect of her was the cause of her dissatisfaction during their first marriage to him and that
the respondent has since modified his behavior. Tr. at 41, 45. She testified at the hearing that she considers
the event that led to the assault charge to be a minor incident. According to the respondent's wife, it
stemmed from the tense state of their marriage at the time and had nothing to do with the respondent's
alcohol consumption.<8> Tr. at 44, 50.

Unlike Dr. XXXXX, I had the benefit of the testimony of the respondent and his wife, who have denied
that alcohol has played any role in their marital problems. Tr. at 27-28. While I find their testimony
believable and do not doubt their veracity, I note that they may not be in the best position to recognize the
potential influence that alcohol may have played in their relationship. For example, while the respondent's
wife testified that the problems in the marriage derived from him neglecting her. She may not recognize
that this neglect may stem in part from alcohol use. On the other hand, I find nothing in the record to
support Dr. XXXXX's "suspicion" that alcohol was a prime factor in the break-up of his first marriage.
Consequently, the degree, if any, to which alcohol exacerbated the respondent's marital difficulties is
uncertain.

I reaching his conclusion of alcohol dependence, Dr. XXXXX also relied on the respondent's other two
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arrests, one for DUI in 1983 and the other for "public drunkenness" in 1979. Both of these incidents
involved the use of alcohol. The DUI arrest occurred when the respondent was driving home from a
fishing trip. Although the charge was apparently dropped, the respondent does not deny that he had been
drinking. Tr. at 10-11. Although this DUI occurred thirteen years ago and there have been no subsequent
DUI arrests, it is a serious offense, and the potential significance of this incident to diagnosing the
respondent's condition cannot be ignored. The public drunkenness arrest occurred while the respondent
was a minor and may have resulted more from his underage drinking than from misconduct resulting from
that drinking. I place little weight on a youthful indiscretion that happened nearly two decades ago.

It is my view that the term "alcohol dependence" as used in DOE regulations was intended to mean
alcohol dependence as it is commonly understood in the mental health community. The American
Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (4th ed. 1994) (DSM-IV)
is a standard reference work for diagnosing mental disorders. The DSM-IV criteria for substance
dependence (which includes alcohol dependence) are, in short, a maladaptive pattern of substance use
manifested by three or more of the following factors within a 12-month period: (1) tolerance, (2)
withdrawal, (3) taken in larger amounts than intended, (4) a desire to cut down use, (5) excessive time
spent to obtain, use, or recover from use of the substance, (6) important social, occupational, or
recreational activities given up because of substance use, and (7) use continued despite knowledge that it
exacerbates a physical or psychological problem. DSM-IV at 181. DSM-IV is not intended to be the sole
arbiter for diagnosing mental conditions and individual practitioners might exercise clinical judgment and
deviate somewhat from the DSM-IV criteria. DSM-IV at xxvii. However, it is clear that a diagnosis of
alcohol dependence must rest not only upon excessive alcohol consumption, but upon several significant
adverse effects deriving from that consumption.

Although Dr. XXXXX in his report referred to diagnostic code 303.90 of DSM-IV dealing with alcohol
dependence, he did not correlate his diagnosis with the DSM-IV criteria for substance dependence. This
presents a problem. As respondent's cross-examination of Dr. XXXXX adequately revealed, respondent
may not have any of the "factors" of substance dependence enumerated in DSM-IV. The only adverse
effects that have been demonstrated to be related to the respondent's alcohol consumption are the arrests
that occurred many years ago for DUI and public drunkenness. There is also the possibility that alcohol
use may have had some role in the respondent's marital problems. These isolated events occurring mostly
well in the past do not appear to constitute the "maladaptive pattern" of adverse effects that is
contemplated by DSM-IV. Consequently, I have doubts whether the facts support a diagnosis of alcohol
dependence as that term is commonly understood in the mental health community and as it is used in 10
C.F.R. § 710.8(j).

Nonetheless, it is not necessary for me to resolve these doubts. While it is possible that Dr. XXXXX may
not have used the term "alcohol dependence" as it is generally understood, it is clear that he believes that
the respondent has an alcohol problem. I agree. I find, based upon the record before me, that respondent
consumes alcohol habitually to excess within the meaning of 10 C.F.R. § 710.8(j).<9> The term "user of
alcohol habitually to excess" is a somewhat imprecise term and excessive alcohol use varies among
individuals and cultures. Personnel Security Hearing, VSO-0042, 25 DOE ¶ 82,771 at 85,641 (1995).
Nevertheless, consuming a six-pack of beer per workday along with a twelve-pack on one weekend day
per month, getting intoxicated once per month, and drinking to intoxication during camping/fishing trips
strongly demonstrate excessive alcohol consumption. The DUI that occurred while returning from a
fishing trip and Dr. XXXXX's concerns as expressed in his report and testimony support this view.
Further, this finding is in line with prior hearing officer determinations. For example, in the case just
cited, the hearing officer found in his opinion that clearance should be denied an individual with a long
pattern of drinking who had two DUIs (in 1981 and 1994) and elevated liver enzymes, although he drank
only about one case of beer per month. Similarly in Personnel Security Hearing, VSO-0063, 25 DOE ¶
82,789 (1996), a hearing officer found use of alcohol to excess where an individual currently drinking one
case of beer per week had a long history of alcohol use resulting in some liver damage, even though the
individual's fiancee testified she did not believe he had a drinking problem. In addition, respondent makes
much of the fact that he operates heavy machinery, including work at a saw mill, after having a few beers
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as proof that he is unaffected by alcohol. However, I find just the opposite: it may indicate that alcohol
tolerance has developed<10> and the regular operation of dangerous equipment, such as cars, after
considerable alcohol intake demonstrates poor judgment that calls into question an individual's reliability.
Personnel Security Hearing, VSO-0054, 25 DOE ¶ 82,783 at 85,726 (1995); Personnel Security Hearing,
VSO-0031, 25 DOE ¶ 82,770 at 85,635 (1995).

Because the respondent does not believe that he has an alcohol problem, he offered no evidence of
reformation or rehabilitation. However, in an attempt to show mitigation of his alcohol use, or at least that
the alcohol use has not negatively affected him, the respondent has entered into evidence his performance
and attendance records. I do not question that respondent has excellent attendance and does superior work.
However, Dr. XXXXX testified that someone with alcohol difficulties that would call into question his
judgment and reliability could nevertheless have a fine work record. Tr. at 16. Further, an outstanding job
record is not, in itself, sufficient to mitigate security concerns resulting from habitual use of alcohol to
excess. Personnel Security Hearing, VSO-0063, 25 DOE ¶ 82,789 at 85,766 (1996); Personnel Security
Hearing, VSO-0042, 25 DOE ¶ 82,771 at 85,664 (1995). Accordingly, I cannot find that the respondent's
admirable record mitigates the security concern that his excessive use of alcohol off the job raises the
possibility that he might say or do something under the influence of alcohol that would compromise
national security. Personnel Security Hearing, VSO-0054, 25 DOE ¶ 82,783 at 85,730 (1995) (citing Cole
v. Young, 351 U.S. 536, 550 n.13 (1956)).<11>

IV. Conclusion

For the reasons set forth above, I conclude that with respect to the allegation under 10 C.F.R. § 710.8(j),
the respondent has been a user of alcohol habitually to excess. I find that the respondent has failed to
demonstrate that restoring his clearance would not endanger the common defense and would be clearly
consistent with the national interest. Accordingly, it is my opinion that the respondent's access
authorization should not be restored.

Bryan F. MacPherson

Hearing Officer

Office of Hearings and Appeals

<1>Part 710 governs the resolution of questions concerning the eligibility of individuals for access to
classified matter or special nuclear material. This access authorization is commonly referred to as a
security clearance.

<2>DOE regulations provide an opportunity for hearing and review in cases where an individual's
eligibility for access authorization cannot be favorably resolved by interview or other action. When the
Director, Office of Safeguards and Security, has authorized an administrative review proceeding, a
Notification Letter is sent to the respondent. This letter sets forth the information which creates a
substantial doubt regarding the eligibility of the respondent for access authorization, and states that the
respondent may file a request for a hearing in writing. 10 C.F.R. § 710.21(a), (b)(2), (b)(4).

<3>Part 710 lists twelve broad categories of derogatory information which might create questions as to an
individual's eligibility for access authorization. 10 C.F.R. § 710.8(a)-(l). These categories constitute the
criteria which the DOE uses to review determinations regarding access authorization. Only Criterion (j) is
at issue in this case. Criterion (j) applies to an individual who has

[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.

<4>The MMPI-2 screens for possible mental and personality disorders. Dr. XXXXX explained that
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normal scores on the MMPI-2 do not foreclose the possibility that an individual has an alcohol problem.
Tr. at 33.

<5>Dr. XXXXX specifically stated that while such tests as he was shown at the hearing dealing with
livers function were normal, the liver function test he considers most important and decisive in
determining deleterious physiological effects of alcohol use, the GGT, was not utilized. Tr. at 28-29.

<6>The text of section 710.7(c) states that:

In resolving a question concerning an individual's eligibility for access authorization, all DOE officials
involved in the decision-making process shall consider: the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness
of participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.

<7>The respondent and his second wife also had some domestic problems during their short marriage,
including an incident when he held her down during a domestic dispute. The respondent testified that his
second marriage was a mistake from the beginning and alcohol was not a factor in its breakup. 2nd PSI at
7-10.

<8>Dr. XXXXX apparently put a fair amount of weight on the fact that respondent's wife had called him a
drunk during their first marriage. Exh. 9 at 5. What respondent reported was that his wife called him was
"everything from a drunk to a queer." 1st PSI at 14, 28. The respondent's wife testified that the words
were said to hurt the respondent, not because she believes that he has an alcohol problem or homosexual
tendencies. Tr. at 47; see also 2nd PSI at 5. It thus appears to me that this statement was simply some of
the unfortunate invective that can accompany a deteriorating marriage.

<9>Unlike findings of alcohol dependence or alcohol abuse which must be made by a psychologist,
psychiatrist, or other physician, a finding of habitual use to excess is a lay opinion based upon a common
sense evaluation of the relevant facts.

<10>While I suspect that the individual may have developed alcohol tolerance, Dr. XXXXX testified that
the respondent is probably not physiologically dependent. Tr. at 23. This would mean that he does not
meet the DSM-IV criteria for tolerance or withdrawal.

<11>Dr. XXXXX recommended that the respondent be considered for participation in the Substance
Abuse Referral Program Option (SARPO). SARPO procedures permit participants with substance abuse
problems to retain their security clearances while completing their effort at rehabilitation. However, if they
fail the program, i.e., use the substance even once, they lose their clearance without any right to appeal.
Generally, SARPO is designed for cases that have not been referred for administrative review under 10
C.F.R. Part 710. See Personnel Security Hearing, VSO-0018, 25 DOE ¶ 82,758 at 85,554, aff'd, 25 DOE ¶
83,006 (1995); Personnel Security Hearing, VSO-0005, 24 DOE ¶ 82,753 at 85,527 (1995). That option
was "offered" to the respondent in his second PSI. 2nd PSI 13-17. The respondent apparently chose a
hearing because of reluctance to give up his appeal rights and his mistaken belief that all he would have to
show to retain his clearance was that people who know him think highly of him and that he has a good
work record. Id. at 17. If SARPO is to be a realistic option, potential participants must have an adequate
understanding of their choices. While I doubt that the respondent would have accepted SARPO in any
event, the PSI interviewer should have informed the respondent that evidence of good character and
superior work alone would likely be insufficient to counter Dr. XXXXX's finding of an alcohol problem.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: November 7, 1995

Case Number: VSO-0069

This Opinion considers the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "L" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." As explained below, it is my opinion that the individual's access authorization should be
restored.

I. STATEMENT OF THE CASE

On October 11, 1995, the Department of Energy's XXXXX Office (DOE/XXXXX) issued a Notification
Letter to the individual which charged that she had engaged in unusual conduct or was subject to
circumstances that tend to show that she is not honest, reliable or trustworthy within the meaning of 10
C.F.R. § 710.8(l) (Criterion L). In support of this charge, the Notification Letter states, inter alia, that the
individual had not filed Federal and state tax returns for the years 1992 through 1994.

The individual requested a Hearing regarding her access authorization on October 30, 1995. A Hearing
was held before the undersigned Hearing Officer on XXXXXXXXXXXXXXXX.

At the Hearing, DOE/XXXXX presented the testimony of a security specialist,
XXXXXXXXXXXXXXXXXXXX. The individual, who was represented by counsel, testified on her own
behalf and presented no other witnesses.

II. FINDINGS OF FACT

There are no substantial disputes concerning the material facts in this case. The individual admits that she
failed to file Federal and state tax returns for the years 1992-1994 until shortly before the Hearing.
DOE/XXXXX does not dispute that the tax returns which were filed before the Hearing indicate that the
individual lost money as a result of her involvement with XXXXXXXXXXXXXXXXXX and that the
Federal and state governments owed the individual tax refunds. Nor does DOE/XXXXX dispute the
individual's version of the circumstances surrounding the failure to file these tax returns on time.
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A. Background

Until her security clearance was suspended, the individual had been employed by XXXXXXXXXXXX in
the XXXXX years. The individual had served as a secretary to thirteen engineers. Transcript of January
24, 1996 Hearing at 60 ("Transcript"). There is no evidence of any significant problems with the
individual's performance at work. Transcript at 61. The individual raised two children by herself and is
now caring for an elderly uncle who has been debilitated by a stroke. Transcript at 58-59. In addition to
her employment as a secretary, the individual also sold, and continues to sell,
XXXXXXXXXXXXXXXXXX. Transcript at 62.

B. The Investigation by DOE/XXXXX

The investigation which led to the suspension of the individual's security clearance was precipitated by the
individual's arrest for disorderly conduct and resisting arrest on February 12, 1995. This arrest occurred in
connection with an incident involving the alleged beating of the individual's son by the police.<1>

The day after her arrest, the individual reported the incident to DOE/XXXXX. Transcript at 31 and 65. In
response to the individual's report of her arrest, DOE/XXXXX requested that the United States Office of
Personnel Management conduct a field investigation of the individual. Transcript at 16. The field
investigation report indicated that there were conflicting versions of the circumstances surrounding the
individual's arrest and that the individual also had some credit card delinquencies. Transcript at 17.<2>

Personal Security Interviews (PSIs) with the individual were conducted on June 1, 1995 and September 6,
1995. During these PSIs, the individual admitted that she had not filed her state and Federal taxes for
1992, 1993 and 1994. Transcript at 17-18 and 23. During the June 1, 1995 PSI, the individual stated that
she was planning on filing her state taxes "within the next couple of months." DOE Exhibit 1 at 20.

On October 11, 1995, DOE/XXXXX issued a Notification Letter to the individual which charged that she
had engaged in unusual conduct or was subject to circumstances that tend to show that she is not honest,
reliable or trustworthy within the meaning of 10 C.F.R. § 710.8(l) (Criterion L). In support of this charge,
the Notification Letter states that the individual admitted that she (1) had not filed Federal and state tax
returns for the years 1992 through 1994; and (2) had not reported revenue from the sale of
XXXXXXXXXXXXXXXXXXto the Federal and state governments for the years 1992 through 1994.

C. The Circumstances Surrounding the Individual's Failure to File Timely Tax Returns

The individual explained her failure to file her tax returns in a timely fashion by stating that she had sold
XXXXXXXXXXXXXXXXXX during this period and was a poor record-keeper. Transcript at 79. She
indicated that she had problems collecting and organizing the financial information and needed help to
complete the tax forms. Transcript at 93. The individual further indicated that she had been unable to
contact the person who had previously assisted her with the preparation of her tax returns. DOE Exhibit 1
at 20. At the time that the tax returns were due, the individual believed that she did not owe the
government any money. Transcript at 37, 80.

After the June 1, 1995 PSI, the individual took steps to organize her financial records so that she could file
her past due returns. Transcript at 92-93. In October of 1995, the individual took her financial records to a
person who she retained to assist with the preparation of her tax returns. Transcript at 91-92. The
individual filed all of her past due tax returns shortly before the Hearing. Transcript at 97.

On these returns, the individual reported that she lost money on her XXXXXXXXXXXXXXXXXX
business for the years 1992 through 1994. Both the state and Federal government owed the individual
money for each of the years in question. Transcript at 83-85; Defendant's Exhibits 5A, 6, 7.

Neither the state nor the Federal government has filed criminal charges against the individual in
connection with her failure to file tax returns in accordance with the legal deadlines. Indeed, the individual
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testified that the only communication concerning her overdue tax returns that she received from the
Internal Revenue Service was a preprinted pamphlet indicating that it was still not too late for her to file
these returns. Transcript at 83.

During the Hearing, the individual indicted that she was in the process of preparing her tax returns for
1995 and that those returns will be filed before they are due. Transcript at 86. The individual stated that
she is strongly motivated to file the 1995 tax returns on time because the past three years "put me through
hell." Transcript at 86. The individual also indicated that as a result of preparing her tax returns for the
years 1992 through 1994, she has learned how to compile the necessary financial information. Transcript
at 86. The individual also testified that she would either stop selling XXXXXXXXXXXXXXXXXX so
that she would "not have to go through this again" or retain a bookkeeper to assist her with her record-
keeping. Transcript at 98. Based on this testimony and the individual's demeanor at the Hearing, I find that
the individual is sincere in her regret and her desire to comply with the tax laws in the future.

The individual further testified that she had no problem securing classified documents at work. During the
XXXXX that the individual was employed by XXXXX, she was cited for only a few minor security
infractions. Transcript at 62. The last citation for a security infraction was more than ten years ago.
Transcript at 100. The individual stated that her supervisors had never complained about her ability to
secure such documents. The individual distinguished the classified documents at work from the
XXXXXXXX records on the grounds that the XXXXXXXX records are less important than classified
documents. Transcript at 99-100.

DOE/XXXXX did not contest that the individual had no problems securing classified documents at work.
Further, DOE/XXXXX admitted that the prior minor security infractions for which the individual had
been cited were not relevant to the revocation of the individual's security clearance. Transcript at 103.

III. ANALYSIS

A. The Legal Standard

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In order to restore the individual's
security clearance, I must find that restoring this access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

In making a determination in this case, I will consider the relevant factors and circumstances connected
with the individual's conduct. These factors, which are set forth at 10 C.F.R. § 710.7(c), include "the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the voluntariness of participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; [and] the likelihood of continuation or recurrence
...."

B. The Individual's Clearance Should be Restored

I have examined the evidence in light of the requirements of Part 710 and assessed the credibility and
demeanor of the witnesses who gave testimony at the Hearing. After this examination, I am
recommending that the individual's security clearance be restored.

The failure to file timely state and Federal tax returns is a very serious matter. See Personnel Security
Hearing, VSO-0048, 25 DOE ¶ 82,776 at 85,677 (1995) (appeal pending); Personnel Security Hearing,
VSO-0061, 25 DOE ¶ _____ (February 13, 1996). Any potentially criminal conduct raises serious security
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concerns because the willingness to follow laws and regulations is a strong indication of the
trustworthiness of the individual. In order to determine whether a clearance should be revoked, the
circumstances surrounding the alleged criminal conduct must be examined very carefully.

In this case, I find that the circumstances surrounding the late filing of these tax returns do not require that
the individual's clearance be revoked. I make this finding based on the individual's demeanor at the
Hearing and the circumstances of this case. The individual is honest. She voluntarily disclosed to
DOE/XXXXX that she had been arrested and did not seek to hide that she had not filed her state and
Federal tax returns. The individual's failure to file the tax returns on time was not motivated by personal
gain as both the state and the Federal government owed her money. The individual's explanation of the
reasons that she was late filing these returns is also credible. She did not exaggerate or blame others. She
simply indicated that she was overwhelmed by the records which were generated by her
XXXXXXXXXXXXXXXXXX business.

The individual did not seek to violate the law. The failure to file was a result of the individual's inability to
organize her financial records and complete her tax forms. These circumstances indicate that the individual
had not been motivated by an intention to challenge or defy Federal or state law. See Personnel Security
Hearing, VSO-0061, 25 DOE ¶ _____ (1996) (Intentional failure to file tax returns.)

Moreover, the individual is reliable and trustworthy at work and in her private life. She had worked for
XXXXXXXXXXXX in the XXXXXXXXXXXXXXX Division for 27 years. There is no evidence of any
significant problems with her work performance. The uncontested testimony at the Hearing indicates that
she has no problems securing classified documents at work. She has raised two children by herself and is
presently caring for an elderly uncle who has been debilitated by a stroke.

Further, it appears that the individual is rehabilitated or reformed. The individual has filed her overdue tax
returns. See DISCR OSD Case No. 94-0180 (June 28, 1994) (Applicant for security clearance who filed
all overdue Federal and state tax returns held to have rectified his criminal conduct.) Moreover, the
individual is preparing her tax returns for 1995 and has indicated that these returns will be filed on time.
The individual intends either to stop selling XXXXXXXXXXXXXXXXXX or to obtain a bookkeeper to
insure that she is able to file her tax returns on time in the future. There is no indication that the conduct
will be repeated. As such, this case is distinguishable from our previous cases. See Personnel Security
Hearing, VSO-0048, 25 DOE ¶ 82,776 at 85,677 (1995) (appeal pending) (No attempt made to file
delinquent returns or mitigate financial irresponsibility); Personnel Security Hearing, VSO-0061, 25 DOE
¶ _____ (1996) (No evidence of rehabilitation or reformation and the IRS was required to pursue
enforcement action for delinquent taxes).

DOE/XXXXX contends that the individual is not rehabilitated because she waited until after her clearance
was suspended to file these tax returns. Given the circumstances of this case, this argument is not
persuasive. Here, the individual did not fail to file her tax returns on time because of a desire for personal
gain or an intent to defy the law. Rather, the individual was late filing her tax returns because she had
problems organizing her personal business records and completing the forms. The fact that the individual
did not overcome these problems until after her clearance was suspended simply implies that it took the
individual a long time to gain control over the situation.

IV. CONCLUSION

In view of the criteria set forth in 10 C.F.R. Part 710, I find that restoring the individual's access
authorization would not endanger the common defense and security and would be consistent with the
national interest. In failing to file her tax returns on time, the individual was not motivated by personal
gain or an intention to challenge the normal operation of the tax laws. Rather, her late filing was due to
her inability to organize her personal business records and complete the required forms without assistance.
Further, she has taken steps to ensure that her tax returns are filed timely in the future. Based on these
circumstances and her demeanor at the Hearing, I find that the individual sincerely regretted her past
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behavior and strongly desires to comply with the tax laws in the future.

As such, I find that the individual is reformed and will try not to repeat this conduct. These factors indicate
that the restoration of the individual's clearance would not pose an unacceptable risk to the national
security. It is therefore my opinion that the individual's level "L" access authorization should be restored.

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues.

All submissions must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
Avenue, S.W., Washington, D.C. 20585-0107. In addition, a party must send a copy of each of its
submissions to the other party.

Linda Lazarus

Hearing Officer

Office of Hearings and Appeals

Date: March 15, 1996

<1> The criminal charges are still pending and the individual has commenced a civil action against the
police department for violation of constitutional rights and police brutality arising out of the same
incident. Transcript at 74.

At the Hearing, the individual contended that her clearance was suspended because of the arrest and not
because of the failure to file tax returns. She further contended that the allegations concerning her failure
to file tax returns were merely a pretext. Transcript at 67-68. Because I recommend that the individual's
clearance be reinstated, it is not necessary to address these contentions.

<2> At the Hearing, Mr. XXXXXXXXX testified that the individual's financial situation did not
demonstrate a pattern of financial irresponsibility and that the circumstances surrounding the arrest
probably do not warrant the suspension of her security clearance. Transcript at 23 and 52. These matters
were not included in the Notification Letter.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: November 16, 1995

Case Number: VSO-0072

This Opinion considers the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." As explained below, it is my opinion that the individual's access authorization should be
restored.

STATEMENT OF THE CASE

On October 18, 1995, the Department of Energy's XXXXX Operations Office (DOE/XXXXX) issued a
Notification Letter to the individual. The Notification Letter charged that the individual had engaged in
conduct subject to 10 C.F.R. § 710.8(l) (Criterion L).

Criterion L concerns unusual conduct or circumstances that "tend to show that the individual is not honest,
reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to pressure
... or duress that may cause him to act contrary to the best interests of national security." The Notification
Letter identifies two items "of significant concern to the DOE" with respect to Criterion L. First, it finds
that the individual misappropriated certain equipment belonging to the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. Secondly, it finds that, as
a result of these actions, the individual is being prosecuted for criminal theft by the District Attorney for
XXXXXXXXXXXXXXXXXXXXXXXXXX. The Notification Letter explains that the individual's
conduct caused the DOE/XXXXX to have substantial doubts about his continued eligibility for access
authorization. Because of these doubts, the DOE/XXXXX suspended the individual's access authorization
on September 21, 1995, pending administrative review under 10 C.F.R. Part 710. In his Response, dated
November 6, 1995, the individual responded to the information contained in the Notification Letter and
requested a hearing.

The Office of Hearings and Appeals received the case on November 16, 1995, and a hearing was held
before the undersigned hearing officer on XXXXX. The individual and six other witnesses, one presented
by the DOE and five by the individual, testified at the Hearing. The Office of Hearings and Appeals
received the transcript of the Hearing on February 1, 1996.
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FINDINGS OF FACT

There are no material disputes about the facts in this case. With certain clarifications, the individual has
admitted to the factual allegations made in the Notification Letter. The relevant facts in this matter may be
summarized as follows.

The individual began working at the XXXXLNL in XXXXX as a XXXXX. He was highly regarded by
XXXX management for his productivity. He often worked extra hours on his assignments and frequently
took work home. For this purpose, he had an XXXX personal computer in his home, and had completed
the required XXXX property authorizations for this computer. XXXXX, he was promoted to the position
of XXXXX, a position with supervisory as well as technical responsibilities.

The incident that triggered this proceeding occurred on June 6, 1995, at approximately 8:55 p.m., when the
individual attempted to exit the XXXXXXXXXXXXXXX of XXXX driving his XXXXX truck. At that
time, he was selected by XXXX Protective Force Division Officers for a random vehicle search. During
the search, the officers discovered a red metal box containing a cordless driver/drill in the bed of the truck.
The drill was identified as XXXX property by the engraving on it, placed there by the individual. At that
time, the individual allegedly advised the officers that his supervisor was aware that he was going to use
the tool for a home project, but that property removal paperwork had not been completed. The drill was
confiscated by the officers and the individual was permitted to exit the XXXX. The following day, the
individual's supervisor was interviewed by investigators and stated that he had not spoken with the
individual regarding the drill and had not given his permission to the individual to take the drill off site.
The individual was subsequently interviewed by investigators and stated, "I told the officers that I thought
I told my supervisor that I was going to use the drill at home." DOE/XXXXX Exhibit E, "XXXX Office
of Investigative Services Report of Investigation, June 9, 1995," at 10 [emphasis added].

When he was interviewed by the investigators, the individual also authorized a consent search of his
vehicle, home and garage. Prior to any search being conducted, he advised the investigators that he

had computer software at this home that belonged to XXXX for which he did not have a property pass.
He stated that the Property Center Representative in the XXXX XXXXX advised him that he could take
the software home to use on his XXXX computer without a property pass.<1>He also stated that he was
attempting to return to XXXX that morning an IBM expansion unit, hardware and software, and that those
items were currently in his truck. He stated that no one had knowledge that he had this property off site.
He told the investigators that he was attempting to convert the equipment into a computer work station for
his XXXX work group. The XXXX Office of Investigative Services presented its findings in a Report of
Investigation to the responsible XXXX officials, including the individual's supervisor, on June 13, 1996. It
also referred its report to the XXXXXXXXXXXXXX District Attorney's Office, for their opinion
concerning criminal prosecution of the individual for "Grand Theft." DOE/XXXXX Exhibit E at 10.

On August 29, 1995, the individual participated in a Personnel Security Interview (PSI) concerning these
matters. The individual told the DOE security interviewer, XXXXXXXXXX, that he had used the XXXX
drill to put screws in a dog kennel that he was building at his home. DOE/XXXXX Exhibit H, Transcript
of PSI at 17. He then returned the drill to his truck with the intention of returning it to XXXX on June 6.
However, he was very busy with work on June 6 and forgot to remove the drill from his truck. The drill
was then discovered by security personnel when he attempted to leave XXXX in his truck that evening.
PSI Transcript at 20.

With regard to the computer components, he explained that

I have a group of several guys who work for me and we needed one more work station and this was one
of those things that I wasn't able to get done at work, and so I ... had taken all the pieces and parts home
and was working on putting it together there.



Case No. VSO-0072, 25 DOE ¶ 82,792 (H.O. Woods Feb. 26, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0072.htm[11/29/2012 1:32:37 PM]

PSI Transcript at 25. He said that initially he had assigned one of his employees the task of putting a
computer together, but that this employee had never gotten around to doing it. He stated that he had then
taken on the task himself, but that none of his employees was aware of this because everyone worked
fairly independently. He stated that he had gradually collected the computer parts from salvage pieces over
a month's time. PSI Transcript at 25-26.

With respect to XXXX procedures, he stated that he had been aware that those procedures required a
property pass to take equipment off site. PSI Transcript at 23. He later stated, however, that "the problem I
had was, is that it didn't appear that the rules were followed." PSI Transcript at 72. He also stated that

I was under the understanding that other people had done this [removed property without written
authorizations] in the past and so it wasn't a .. a big deal to do that. ... I think that laboratory employees
need to be better informed as to what ... what they can and can't do as laboratory employees, with
government owned equipment, and ... that would've alleviated this entire situation that ... I've been put
through.

PSI Transcript at 70.

He reported that Personnel Security had recommended that he be fired as a result of this incident.
However, his own Department at XXXX felt that his contributions to the XXXX mitigated his improper
behavior, and instead his Department took disciplinary action consisting of a 30 day suspension of duty,
without pay. PSI Transcript at 64-65. He also reported that on July 26, 1995, a complaint was filed against
him by the XXXXXXXXXXXXXXXXXXXXXXXXXX District Attorney charging him with one count
of attempted petty theft for the drill, and one count of petty theft for the computer. On August 21, 1995,
his attorney appeared in court and entered a plea of not guilty to both counts. PSI Transcript at 65-66.

In the October 18 Notification Letter, the DOE/XXXXX finds that the individual "misappropriated"
XXXX property, namely: one IBM personal computer and one cordless driver/drill. Second, it states that
his actions with respect to these items of XXXX property has resulted in his criminal prosecution by the
XXXXXXXXXXXXXX District Attorney for one count of attempted petty theft and one count of petty
theft. It finds that this information has created substantial doubt pertaining to his eligibility for access
authorization.

In his November 6 Response, the individual admitted making the following "mistakes":

One; I didn't get a property pass for equipment that I was using to do work for XXXX as part of my job
assignment. I.e. Listed as One IBM personal computer. The fact is that it was not a working system. The
fact is it was a pile of parts to put together a personal computer work station for my group. ...

Two; I borrowed a drill to put a few screws in a project of mine at home.

With respect to the computer equipment, the individual asserted that many of his co-workers at XXXX
have removed property from XXXX in order to complete their work at home. He stated that his problem
arose from "a failure by management to adequately inform personnel of the need to get proper paper work
to avoid being prosecuted as a criminal while trying to go beyond the eight hour work day for the
betterment of XXXX." With respect to his use of a XXXX drill for a home project, he stated that his
action was within "a perceived tolerance to the rules" by XXXX employees. "I believe that if a perceived
policy has changed, it is the fault of management for not making this known to its employees." He asserted
that "the errors I have made don't justify the punishment or treatment that I have received from XXXX as
well as the DOE." According to the individual, he has been "trusted by my management for many years at
XXXX" and continues to have their trust and support. He concludes that "I only continue to be persecuted
by the people who don't know me or what kind of person I am."

At the XXXXX Hearing in this matter, the individual reported that he was no longer being actively
prosecuted for theft by the XXXXXXXXXXXXXX District Attorney. He explained that he and his
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attorney appeared in court on December 13, 1995 and accepted a "diversion" of his case by the District
Attorney. In accordance with the diversion provision of the state penal code, the charges against the
individual will be dropped in one year (December 13, 1996) if the individual maintains regular contact
with his probation officer and is not arrested for any criminal activity during the one year diversion period.
Hearing Transcript at 9-10, Individual Exhibit A.

At the Hearing, XXXXX, the DOE/XXXXX's Security Specialist, testified concerning the DOE/XXXXX's
security concerns. In addition to his own testimony, the individual presented the testimony of
XXXXXXXXXXXXXXXXXXXXXXX, the Associate Director for Lasers at XXXX, and
XXXXXXXXXXXXXXXXXX, Program Leader for XXXXXXXXXXXXXXXXXXXXXXXXXXXX.
They testified concerning the individual's character and job performance at XXXX, and about former and
current attitudes at XXXX toward the property pass requirements for use of laboratory property off-site.
XXXXX (the individual's Supervisor) also testified about these issues. XXXXX, the XXXX employee
who the individual had assigned the task of building a computer work station from spare parts, testified in
support of the individual's explanation that he took the computer parts home in order to build a computer
station for his XXXX work group.

Finally, XXXXX, an XXXX administrative support employee, testified concerning her understanding of
whether property passes are required for computer software. She also testified concerning the signatory
requirements of property passes and the level of difficulty in obtaining them.

ANALYSIS

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. §710.7(a). I have examined the evidence in light of
the requirements of Part 710, and assessed the credibility and demeanor of the witnesses who gave
testimony at the hearing.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard which is designed to protect national security interests.
Administrative review is authorized when the existence of derogatory information leaves unresolved
questions about an individual's eligibility for access authorization.

A hearing is "for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the
hearing with evidence to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. See Dep't of Navy v. Egan, 484 U.S. 518, 531 (1988)("clearly consistent with the
national interest" standard for the granting of security clearances indicates "that security determinations
should err, if they must, on the side of denials."); Dorfmont v. Brown, 913 F.2d. 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing, VSO-0002, 24 DOE ¶ 82,752 at 85,511
(1995).

In making a determination on the issue of access authorization for this individual, I will consider whether
his actions regarding his appropriation and use of XXXX equipment off site constitute unusual conduct
under Criterion L. I also will consider the relevant factors and circumstances connected with the
individual's conduct. These factors, which are set forth at 10 C.F.R. § 710.7(c), include "the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable
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participation; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the voluntariness of participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; [and] the likelihood of continuation or recurrence ..."

I have carefully considered all of the evidence presented in the exhibits filed by the parties and the
testimony elicited at the hearing to determine whether the individual engaged in unusual conduct under
Criterion L and in light of the factors and circumstances set forth in Section 710.7(c). As discussed below,
I find that the individual's actions regarding his off site use of XXXX property constitute unusual conduct
and that this conduct raises serious security concerns. However, I find that the circumstances surrounding
the conduct, the maturity of the individual, and the presence of reformation and pertinent behavioral
changes mitigate the serious concerns raised by this conduct.

Based on the available evidence and on the testimony of the individual, I accept his explanations
concerning his appropriation and use of the XXXX drill and computer parts, i.e., that he had borrowed the
drill for a home project with the full intention of returning it, and that he was working at home using
XXXX computer parts to assemble a computer work station for use by his work group at XXXX. His
explanations comport with the factual circumstances in this matter and are supported by the testimony of
the two XXXX managers (Mr. XXXXXXXX and Mr. XXXXXXXX), the individual's Supervisor and the
individual's work group employee, all of whom are knowledgeable concerning the individual's work
practices and use of equipment. I therefore conclude that he acted without the intent to deprive XXXX of
the use of these items. I believe that he has resolved the concern that his actions constituted criminal theft
of XXXX property, and that the District Attorney's "diversion" of the criminal charges in this matter
substantially supports this conclusion.

However, even accepting the individual's explanations concerning his improper use of this XXXX
property, appropriate security concerns remain. The individual clearly acted contrary to official XXXX
policy when he removed the drill and the computer parts from laboratory property without bothering to
obtain property passes for those objects. His statement to security personnel regarding his supervisor's
awareness that he was taking the drill was factually untrue and raises doubts concerning his honesty. His
admitted actions and statement constitute unusual conduct under Criterion L and raise legitimate questions
concerning his judgment, reliability, and trustworthiness. At the close of the hearing, the DOE Counsel
accurately characterized this case as involving these two fundamental issues of the individual's character,
(i) whether the individual's untrue statement to security officers raises the concern that he would hide the
truthfulness of the situation in an instance involving classified information, and (ii) whether the
individual's actions in ignoring property pass requirements exhibit an arrogant disregard for rules and
procedures that raise doubts that he would reliably apply the government's rules in protecting classified
property. Hearing Transcript at 184-85. As discussed below, I find that the individual, through his
testimony and through the testimony of his witnesses, has successfully mitigated these security concerns.

A. THE INDIVIDUAL'S HONESTY WITH DOE PERSONNEL

At the hearing, I found the individual to be open and forthright in his testimony. He made every attempt to
tell the full story and to present the bases for his past actions in a complete and candid manner. He
appeared to be emotionally balanced and his attitude was reasonable and cooperative. With regard to the
events of June 6, 1995, when his truck was stopped for inspection and the drill was discovered, he admits
that he made an untrue statement to the security guard to the effect that his supervisor was aware that he
was borrowing the drill. He has, however, consistently maintained that the XXXX Office of Investigation's
Report incorrectly reported this statement to be a strong assertion of fact. He maintains that his actual
statement was not that definite.

I said I thought I told my supervisor I was going to take this drill home. And they ... have it quoted
differently.
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PSI Transcript at 79 [emphasis added]. Even as a speculation, however, this statement raises concerns
regarding his honesty. At the hearing, he made what I believe to be a sincere effort to identify his thought
processes and motivation for making this factually untrue statement to the security guard. He concluded
that he could not now remember with certainty whether he fully believed the statement at the time that he
made it.

I don't know whether I was saying it -- saying something that would make the security guard feel better, or
whether in my mind at that time -- again, it was late at night and I was fairly tired -- whether I had
actually thought that I'd ... mentioned it to [my supervisor]. I mean, we -- passing in the hallways we say
things to each other ... so ... it was probably just a gut reaction statement that I thought I'd -- I'd mentioned
it to him.

Hearing Transcript at 141. After careful deliberation, I find that the individual's statement to the security
guard must be regarded as an instance of lying. The statement was factually inaccurate and was made
without a responsible degree of mental consideration by the individual. If, at the time he spoke to the
guard, the individual had taken time to reflect on his recent conversations with his supervisor, he would
have remembered that he had not mentioned the drill to him. Although the statement was a lie, I believe
that the seriousness of this conduct is mitigated by the nature and extent of his statement, and by the
circumstances in which it was made. The statement was an excited, panicked utterance made without
deliberation when the individual was fatigued from working overtime. Indeed, it appears that at the time he
made the statement, the individual may not have been fully aware that the statement was false. Compare,
Personnel Security Hearing (VSO-0057), 25 DOE ¶ _____ (January 25, 1996). In addition, the false
statement to the guard was couched in language ("I think I told my supervisor") that indicates the
individual was not making an unqualified declaration concerning his assertion. Finally, this instance of
lying by the individual appears to have been an isolated event. There is no indication that the individual
habitually makes statements that are false or inaccurate. My finding in this regard is based on my review
of the individual's statements in the record in this case, on my assessment of the individual's demeanor at
the hearing, and on the testimony of the individual's managers and co-workers at XXXX, who uniformly
expressed great confidence in his honesty, reliability, and trustworthiness. Accordingly, the circumstances
surrounding the individual's false statement, as well as his past record of honesty serve to mitigate the
concerns raised by his false statement to the security guard.

B. THE INDIVIDUAL'S RELIABILITY IN ADHERING TO LEGAL REQUIREMENTS

It is clear from his testimony at the Hearing that prior to the June 1995 incident, the individual did not
regard the completion of a property pass as an essential element in the responsible treatment of XXXX
property. He states that he often neglected to complete property passes for XXXX equipment that he took
off site.

... I've hauled a hundred thousand dollars worth of equipment back and forth across the country without
property passes. You're here late at night, you're packing stuff up to go do an experiment -- oh [expletive
deleted], we forgot the property pass. Out the gate you go, put it on an airplane, take it to your experiment,
set it all up, tear it all down, bring it all back. So, you know, it's -- it's certainly not the first time I've gone
out of here without a property pass for, you know, equipment that I was taking to do [XXXX] work.

Hearing Transcript at 135-36. In his Response and at the Hearing, the individual has maintained that his
failure to obtain property passes for the drill and the computer parts resulted from his perception that, until
recently, some managers and supervisors at XXXX did not insist that employees strictly adhere to the
property pass requirements.

This perception of attitudes at XXXX was given some support by Mr. XXXXXXXX and Mr.
XXXXXXXX, both high-level managers at XXXX. Mr. XXXXXXXX acknowledged that management at
times may have tolerated cutting corners on authorizations in the interest of productivity.

[The issue of having a property pass for XXXX property] is emphasized, but there are times, you know, in
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the expedience of getting work done it is not always exercised. ... That's a mistake, we must do better on
that. ... sometimes management does not give clear enough indications of the importance of this.

Testimony of XXXXXXXXXXXXXX, Hearing Transcript at 22. Mr. XXXXXXXX also acknowledged
that XXXX needed to do more to publicize the importance of completing property authorization forms and
the dire consequences of ignoring these requirements.

Now, when people come to the Laboratory, of course, they are given the rules and they are told the rules,
and so no one can claim they don't know what the rules are. But one has to know how draconian the
impact of violating the rules are. And that is not very commonly known.

Transcript at 161. In his opinion, the individual "has paid an appropriate penalty in terms of his suspension
[for 30 days without pay]. I would like to see it publicized more." Transcript at 163.

The individual's Supervisor testified that for many years at XXXX, certain managers frequently allowed
employees to borrow equipment for private use, and that the individual, a long-time employee, was
accustomed to this informal and technically illegal custom.

... it's been an accepted practice for years that, yeah, okay, your supervisor might let you borrow something
for the weekend. But, you make sure you bring it back. So, I don't think it's as much a confusion on
everybody's part as to whether this is right or wrong. It's just that it's been done for so many years.

... I've seen [employees] borrow a spray gun to take home for the weekend and paint something, and bring
it back.

Hearing Transcript at 100.

[the individual's] previous supervisor, before me, would let people take stuff home left and right.

Transcript at 113. He stated that since the individual had not asked him if he could borrow the drill, "[he]
didn't get the chance for me to tell him that -- not to do it. ... the supervisor before me was rather cavalier
in letting people borrow stuff. So [the individual's] viewpoint was based on what he was used to."
Transcript at 114. The Supervisor further stated that at the time the individual's incident occurred, the new
"zero tolerance" policy for borrowing XXXX equipment had not been adequately publicized to XXXX
employees. Transcript at 121.

... when I started at the XXX ... I know of many people who took tools home and the supervisor basically
said, well, make sure you get it back on Monday.

So the XXX has progressed and changed ... to now where obviously, with [the individual], they've taken a
very different line with it.

... I was aware that the XXX was progressing to a ... letter of the law, a view of ... what the policy was. ...
I was aware that the change had been happening, but ... obviously, [the individual] wasn't.

testimony of the individual's Supervisor, Hearing Transcript at 95-96.

When asked whether XXXX employees generally are aware of the policy of strict adherence to property
pass requirements, he replied that they probably are not.

No, I don't think they're aware of the zero tolerance viewpoint on it now. I think, if they've been here as
long as I have, they know that it ... hasn't always been enforced as a zero tolerance policy.

Hearing Transcript at 96. In light of this incident, the individual's Supervisor states that "I've made sure
that my group was very much aware of the zero tolerance, and that they could lose their job for what used
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to be considered a slap-on-the-hand offense." Hearing Transcript at 97.

On the basis of the testimony of Mr. XXXXXXXX, Mr. XXXXXXX, and the individual's Supervisor, I
find that the individual's actions in borrowing the XXXX drill for home use and in taking home computer
parts for XXXX purposes without written authorization, while inappropriate and contrary to regulatory
requirements, occurred in a climate of perceived tolerance for this behavior and do not fundamentally
impugn the individual's honesty, reliability, and trustworthiness for purposes of Criterion L. Moreover, I
find strong indications that the individual has brought his attitudes and behavior into conformity with
official XXXX policy in these matters. He has repeatedly acknowledged that his actions regarding the drill
and computer parts constituted an "error in judgment". He also has acknowledged that his perception that
management tolerated certain unauthorized uses of XXXX property "is no longer an accepted policy, and
that we must follow the rules as they are set forth from this point forward." Hearing Transcript at 187. He
states that he always completes property passes for equipment that he needs to take off site. He states that
he has returned the XXXX computer that he was authorized to use in his home, because he was concerned
that it might be used improperly by his children, and that he no longer takes XXXX equipment home to
work on. "I try and do all of my work at work now, which means I get less done, but that's okay with me."
Transcript at 123. He also has expressed an interest in working to develop legal mechanisms for allowing
employees to borrow XXXX equipment at certain times and to help make other employees aware that
there is a zero tolerance at XXXX for unofficial use of equipment. Transcript at 132.

The individual's willingness to accept and adhere to the property regulations of XXXX is supported by the
observations of Mr. XXXXXXXX. He stated that in his view the individual had significantly modified his
thinking concerning conformity to the letter of XXXX rules and regulations.

... initially he was angry [concerning the disciplinary actions] and felt that ... there was nothing wrong with
this. ... I feel his attitude has changed. You know, we talked about it maybe ... about a week ago, and he
had a far more reasonable attitude to following the rules and regulations of the Laboratory. ...

I have always trusted him to follow the rules in any significant sense. I will trust him to follow the rules
more closely, much more closely, now.

Transcript at 171.

Accordingly, considering the factors set forth at 10 C.F.R. § 710.7(c), I find that the individual's
misappropriation of property, while inappropriate and a violation of government regulations, was
undertaken without criminal intent and was based on a perceived tolerance for the activity that had a
factual basis. His violation of property regulations is unlikely to recur due to his new awareness of the
importance of following proper procedures in this area. The statement he made to the security guard, while
factually untrue, was not a considered and deliberate lie. I cannot conclude that the individual's actions,
arising under these circumstances, demonstrates that the individual is dishonest, irresponsible or
untrustworthy for purposes of Criterion L. I therefore find that the individual has successfully mitigated the
DOE's security concerns with respect to his misappropriation of XXXX property.

In view of the criteria set forth in 10 C.F.R. Part 710, I find that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. It is therefore my opinion that the individual's level "Q" access authorization should
be restored.

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues.



Case No. VSO-0072, 25 DOE ¶ 82,792 (H.O. Woods Feb. 26, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0072.htm[11/29/2012 1:32:37 PM]

All submissions must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
Avenue, S.W., Washington, D.C. 20585-0107. In addition, a party must send a copy of each of its
submissions to the other party.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

<1>/ When interviewed by the investigators, the Property Center Representative could not recall
discussing with the individual the taking of software for use at his residence. However, the available
information in the record of this proceeding supports the individual's assertion that XXXX policy did not
clearly require the individual to fill out a property pass, with a supervisor's signature, approving the use of
this software off site. XXXX policy specifically provides an exception from these documentation
requirements for certain items, including books, computer disks, and audio and video cassettes. See,
DOE/XXXXX Exhibit E at 10. Because the authorization requirements concerning the use of computer
software off site are not entirely clear, the DOE/XXXXX has not included this software among the items
listed as "misappropriated" by the individual in its Notification Letter. See, Testimony of
XXXXXXXXXXXXX, Personnel Security Specialist, DOE/XXXXX, Transcript of XXXXX Hearing (the
Hearing Transcript) at 47-50.
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Case No. VSO-0073, 25 DOE ¶ 82,794 (H.O.
Brown Mar. 11, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Opinion

Name of Petitioner: Albuquerque Operations Office

Date of Filing: November 17, 1995

Case Number: VSO-0073

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold a
level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>
The Department of Energy's XXXXX Operations Office (DOE/XXXXX) denied the individual's request
for an access authorization, pending administrative review under the provisions of Part 710. This Opinion
considers whether, on the basis of the evidence and testimony presented in this proceeding, the individual
should be granted an access authorization.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

Since April 1994, the individual has been employed as XXXXX with XXXXX, a contractor operating at
DOE's XXXXX under the jurisdiction of DOE/XXXXX. Having been informed by XXXXX that a "Q"
level access authorization was required in conjunction with his employment, the individual made
application for an access authorization by submission of a Questionnaire for Sensitive Positions (QSP),
which was signed November 17, 1994. On April 7, 1995, the individual submitted to a personnel security
interview (PSI) to resolve certain apparent omissions in the individual's QSP as well as derogatory
information that was received by DOE incident to the security investigation of the individual. Pursuant to
the PSI, the individual was referred to a DOE consultant/psychiatrist, Dr. XXXXX, who performed a
psychiatric evaluation of the individual on July 28, 1995, and issued a report of the evaluation one month
later, on August 28, 1995 (XXXXX Report). Subsequently, on October 25, 1995, DOE/XXXXX issued a
Notification Letter to the individual informing him that his requested security clearance was being
withheld since substantial doubt remained concerning his eligibility. The specific derogatory information
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cited by DOE/XXXXX in support of its determination is set forth in Enclosure 2 accompanying the
Notification Letter, and is summarized below.

Enclosure 2 of the Notification Letter states that the derogatory information regarding the individual falls
within the purview of the disqualifying criteria set forth in 10 C.F.R. § 710.8, on two grounds. First, the
Notification Letter alleges that the individual has "[a]n illness or mental condition of a nature which, in the
opinion of a board-certified psychiatrist . . . causes, or may cause, a significant defect in judgment or
reliability." 10 C.F.R. § 710.8(h). In this regard, the Notification Letter states that in his report of
psychiatric evaluation, Dr. XXXXX diagnosed the individual as having Antisocial Personality Disorder
(ASPD) based upon diagnostic indicators established in the American Psychiatric Association, Diagnostic
and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV). In addition, Dr. XXXXX opines
that the individual meets the diagnostic criteria for other of the so-called "Cluster B, Personality
Disorders", including Borderline Personality Disorder and Narcissistic Personality Disorder. Dr. XXXXX
further maintains that the individual's mental condition causes or may cause a significant defect in
judgment or reliability, and that his condition could be exacerbated by the individual's alcohol use since
Dr. XXXXX also determined that the individual must be categorized as a "problem drinker."

Secondly, the Notification Letter specifies disqualifying derogatory information under 10 C.F.R. §
710.8(l), that the individual has "[e]ngaged in [] unusual conduct or is subject to circumstances which tend
to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that
the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual
to act contrary to the best interests of the national security." In this regard, Enclosure 2 of Notification
Letter states that the PSI and subsequent investigation revealed the individual's numerous financial
difficulties, including: (1) a federal tax lien totalling more than $15,000 as a result of unpaid taxes from
1984, 1985 and 1987; (2) an unpaid state tax (XXXXX) lien amounting to approximately $2,900; (3) an
unpaid civil judgment (Third Judicial District Court, XXXXX) totalling $5,745.93, for failure to pay
electric service charges; (4) another unpaid judgment from the court in the amount of $4,220, relating to
unpaid services; and, (5) three delinquent collection accounts with a cumulative outstanding balance of
more than $1,000. Finally, Enclosure 2 states that on October 5, 1988, the individual was arrested by the
XXXXX Department of Fish and Game, and charged with Possession of a Butchered Moose Out of
Season, to which the individual pled no contest and was fined $500. However, DOE/XXXXX's
information revealed that the individual failed to pay the fine and consequently, on September 21, 1992,
the District Court for the State of XXXXX issued a bench warrant for the individual's arrest.

In a letter that was forwarded to OHA by DOE/XXXXX on November 17, 1995, the individual exercised
his right under Part 710 to request a hearing in this matter, 10 C.F.R. § 710.21(b), and on December 4,
1995, I was appointed as Hearing Officer in this case. After conferring with the individual and the DOE
Counsel that was appointed by DOE/XXXXX in this case, 10 C.F.R. § 710.24, I set a hearing date of
January 25, 1996. The DOE Counsel subsequently filed a compilation of documents relied upon as
evidence by DOE/XXXXX in support of the derogatory information contained in the Notification Letter,
which was followed by a submission of three documents from the individual.<2> The hearing in this
matter was convened as scheduled, in XXXXX. The DOE Counsel called four witnesses: the individual;
Dr. XXXXX, the DOE consultant/psychiatrist; Mr. XXXXX, a personnel director; and finally, Ms.
XXXXX, a DOE personnel security specialist. The individual elected to call two witnesses: Mr. XXXXX,
his supervisor, and Mrs. XXXXX, his wife. The transcript that was taken of that hearing shall be
hereinafter cited as "Tr.".

II. Analysis

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the January 25, 1996 hearing convened in this
matter. In resolving the question of the individual's eligibility for access authorization, I have been guided
by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the frequency
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and recency of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation
or reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should not be approved since I am unable to conclude that such approval would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings which I make in this matter are discussed below, segmented in accordance with the
derogatory information alleged in the Notification Letter under sections 710.8(h) and 710.8(l).

A. Section 710.8(h), Illness or Mental Condition

(1) Derogatory Information

As noted above, Part 710 provides that an individual may be ineligible to hold an access authorization
when the DOE is unable to resolve derogatory information that the individual has a "mental condition of a
nature which, in the opinion of a board-certified psychiatrist, . . . causes, or may cause, a significant defect
in judgment or reliability." In the present case, Dr. XXXXX diagnosed the individual with having
Antisocial Personality Disorder (ASPD) based upon the criteria set forth in DSM-IV. The DSM-IV
specifies four criteria that must be met for a clinical diagnosis of ASPD, in summary:

A. There is a pervasive pattern of disregard for and violation of the rights of others occurring since age 15
years, as indicated by three (or more) of the following:

(1) . . . repeatedly performing acts that are grounds for arrest

(2) deceitfulness . . . lying

(3) impulsivity and aggressiveness . . .

(4) irritability and aggressiveness, as indicated by repeated physical fights or assaults

(5) reckless disregard for safety of self or others

(6) consistent irresponsibility [regarding work or financial obligations]

(7) lack of remorse . . .

B. The individual is at least age 18 years.

C. There is evidence of Conduct Disorder . . . with onset before age 15 years.

D. The occurrence of antisocial behavior is not exclusively during the course of Schizophrenia or a Manic
Episode.

DSM-IV at 649-650 (these criteria shall be referred to as Criterion A1 through D, respectively). Regarding
the "A" criteria, Dr. XXXXX found on the basis of this information that the individual meets criteria A1,
A2, A3, A5, A6 and A7, as described in his 54-page report. XXXXX Report, DOE Exh. 7. In summary,
Dr. XXXXX's report sets forth the following table which itemizes the number of behavioral incidents on
the part of the individual which Dr. XXXXX determined to be appropriately categorized under each
Criterion:

CRITERION NUMBER OF TIMES CITED
A1 15
A2 60
A3 3
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A4 0
A5 3
A6 28
A7 2

See XXXXX Report, DOE Exh. 7 at 49.

In reaching the conclusion that the individual suffers from ASPD, Dr. XXXXX not only relied upon his
clinical interview of the individual and associated tests, but considered a substantial volume of derogatory
information presented in the individual's DOE security file, most notably the individual's OPM
Investigation Report (OPM Report), the individual's PSI and QSP. This information generally concerns
matters involving the individual beginning in the early 1980's, during which the individual resided in the
States of XXXXX (until August 1987), XXXXX (August 1987 to August 1990), XXXXX (August 1990
to June 1992), XXXXX (June 1992 to February 1994), and finally XXXXX (March 1994 to present). See
QSP, DOE Exh. 6, at 2. More particularly, a substantial portion of the derogatory information relates to
legal incidents during the individual's residency in XXXXX, and allegations of behavioral misconduct,
deceitfulness as well as legal incidents during his residency in XXXXX when he owned and operated a
general store/liquor store (XXXXX) with his current wife.

During the hearing, the individual disputed the factual basis for a number of Dr. XXXXX's determinations,
claiming that the information relied upon Dr. XXXXX was either misleading or inaccurate. Since this
aspect of Dr. XXXXX's report is critical to my evaluation of his diagnosis, the most salient points of
information relied upon by Dr. XXXXX under Criteria A1, A2 and A6 are examined separately below.
Based upon the following, I have determined that notwithstanding the individual's explanations, more than
ample evidence remains to support Dr. XXXXX's conclusion that the individual meets three or more of the
ASPD "A" criteria, as required under the DSM-IV.<3>

Criterion A1

As set forth in the table above, Dr. XXXXX found 15 occurrences of behavior on the part of the individual
that were grounds for arrest. Indeed, in several of those instances, the individual was in fact arrested. For
instance, during the early 1980's while residing in XXXXX, the individual was arrested twice on the
charge of Driving While Intoxicated (DWI); on another occasion the individual was arrested and jailed for
failure to answer an outstanding traffic warrant; and still in another incident the individual was charged in
a theft investigation. See XXXXX Report at 36-37. During the time period that the individual resided in
XXXXX, the individual allegedly stole heating oil from neighbors' tanks, attempted to sell a freezer and
generator that he had not paid for, and had accepted food stamps for liquor at XXXXX. See id. at 16, 17
and 33. In addition, the individual was charged in 1988 in XXXXX for poaching a moose, to which he
pled no contest.

During the hearing, the individual contested the accuracy and characterization of certain of these matters.
The individual claims that he has no recollection of being charged for theft while he resided in XXXXX,
but only recalls speaking to the police concerning the matter. Tr. at 49-50.<4> The individual denies that
he ever stole heating oil while in XXXXX,<5> or ever attempted to sell a freezer or generator that were
not paid for. Tr. at 58-60, 79. Both the individual and his wife vehemently deny ever accepting food
stamps for the sale of liquor at their store. Tr. at 60. Finally, the individual claims that while he pled no
contest on the charge of Possession of a Butchered Moose Out of Season, he was innocent of that crime
and was not involved. The individual claims, contrary to other evidence in the record, including his own
prior statements, that he was only in the vicinity along with "the rest of the town," and was
indiscriminately charged by the game officer since he had red paint on his shoe which the officer
mistakenly believed to be blood. Tr. at 48-49.<6>

Despite the individual's explanations and denials, I find that ample evidence that supports Dr. XXXXX's
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assessment that Criterion A1 is applicable. The DWI and traffic warrant arrests remain uncontroverted, and
I find the documentary evidence regarding the XXXXX theft investigation more reliable than the
individual's recollection. Moreover, even were I to accept the individual's present account of the moose
incident, I am disturbed by the fact that the individual having pled no contest to the charge failed to pay
the $500 fine that was ordered, resulting in the issuance of a bench warrant that remains pending.<7> This
kind of disregard for legal authority cannot be overlooked.

Criterion A2

Of all the "A" criteria, Dr. XXXXX found the most numerous (60) instances under this criterion based
upon Dr. XXXXX's own observations and a substantial body of evidence in the record demonstrating
ostensible deceitfulness and/or lying on the part of the individual. In his report, Dr. XXXXX notes many
examples during the individual's PSI where the individual's account of incidents in which he was arrested
or accused of potentially illegal conduct varies markedly from the reports and statements of persons
interviewed in the OPM Report. Some of the matters are described above in considering Criterion A1, but
there are other instances relating to the individual's conduct, business dealings and representations made to
third parties.

A major issue with respect to the individual's truthfulness concerns his use of alcohol. Dr. XXXXX states
that at the outset of his clinical examination, the individual stated that his last drink was "3-4 cans of beer
last night." See XXXXX Report at 41. The laboratory blood test administered at that time by Dr. XXXXX,
however, showed that the individual had drank substantially more since he still had a detectable amount of
alcohol (17 mg/dl) in his blood. Indeed, a Carbohydrate Deficient Transferrin (CDT) test that was
administered showed with a 96.7% level of certainty that the individual had consumed more than 5 cans of
beer daily for 7 - 10 days prior to the test. Id. The individual later conceded this level of consumption to
Dr. XXXXX and during the hearing. Tr. at 85-86. This inconsistency regarding his alcohol consumption
typifies other disparate accounts by the individual: (1) contrary to his admitted level of beer consumption,
during his PSI the individual insisted that he drank only a 12 pack per week (PSI at 28); and (2) the
individual responded that he never consumed alcohol while working (PSI at 37), but later admitted
sometimes consuming a 12 pack per day while running the store in XXXXX although he claims that this
amount did not intoxicate him. Tr. at 85. These discrepancies also come in the face of reports from
sources, which the individual denies, that in XXXXX he was sometimes so drunk that he had to shut the
store and that, when employed at the ranch in XXXXX, he was frequently intoxicated on the job. See
OPM Report at 22-26.

In addition, there are a number of reports of untruthful statements made by the individual. For instance, the
individual is reported to have claimed that he is an Army veteran who served in Vietnam. During the PSI,
the individual adamantly denied ever telling anyone this: "I told you no -- not to my knowledge. I haven't,
wasn't there, haven't been there, don't plan on going there. You must have me confused with somebody
else." PSI at 81-82. During the hearing, the individual modified this account, stating that he had told his
current wife that he served in Vietnam to "impress" her (Tr. at 56), but to his knowledge she was the only
person he had told this. Tr. at 66-67. However, the record reveals another person who states that the
individual told her that he was in the military and served in Vietnam. See OPM Report at 41. Similar to
the Vietnam matter is a report that the individual told people that he was in the antique business and
owned a Stradivarius violin. During the PSI, the individual denied making any such statement. PSI at 54.
At the hearing, the individual's wife explained that the matter of the Stradivarius violin was a simple
misunderstanding, resulting from a family joke involving an old violin which she had refurbished for her
daughter. Tr. at 53-54. Nonetheless, the individual apparently led persons to believe that he was serious in
making this claim. See OPM Report at 28. Finally, the individual admits lying when he told persons before
leaving XXXXX that he'd received a large settlement pursuant to the Exxon Valdez oil spill in Alaska. PSI
at 92.

Dr. XXXXX also found significant a number of apparent omissions in the individual's QSP. For example,
the individual: (1) failed to list his former spouses, although the individual was married five times previous
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to his present wife whom he married in 1986 (QSP no. 21); and (2) despite his DWIs, answered "no" to
questions concerning whether he had ever been charged with an offense related to alcohol (QSP no. 23).
See XXXXX Report at 28. The individual testified at the hearing that he omitted these matters because he
was instructed by his employer before completing the form that he need only go back ten years. Tr. at 68-
70. The DOE Counsel was able to confirm that the individual had in fact received these instructions from a
XXXXX employee and therefore stipulated that the individual was required to go back only 10 years on
his QSP. Tr. at 72. However, this would not explain the individual's failure to list a Bankruptcy Petition
which he and his wife filed in 1991, and delinquent credit accounts and unpaid judgments, under "Your
Financial Record" (QSP no. 27), which existed within the 10-year time frame.

In sum, although the individual denies or attempts to explain many of these matters, the fact is that there
remains many examples that support Dr. XXXXX's concerns about the individual's dishonesty under
Criterion A2. According to Dr. XXXXX, he did rely to a great extent on sources of information presented
in the OPM Report in assessing "the honesty issue", but saw no reason why these persons would give and
corroborate false information concerning the individual. See Tr. at 55, 57. Dr. XXXXX maintains that in
comparison to the nearly two hundred security files he has examined, "in this case there was markedly --
or a very high number of discrepant pieces of information between what the sources would say and what
[the individual] would say." Tr. at 101. According to Dr. XXXXX, there is more than ample basis to
support a finding under Criterion A2 even taking away half of the instances of dishonesty which he found,
and I also find, evident in the record. Tr. at 100. I therefore agree with Dr. XXXXX's conclusion.

Criterion A6

There is a considerable body of documentary material evidencing behavior on the part of the individual
under this criterion, particularly relating to the individual's repeated failure to honor financial obligations.
Certain of these instances are specifically identified in the Notification Letter. During the hearing, the
individual explained or clarified the status of these financial matters. As discussed below, however, I am
again unable to avoid the conclusion that the individual's pattern of financial irresponsibility falls clearly
within the A6 ASPD criterion.

First, concerning the federal income tax lien, the individual admits signing an agreement dated October 7,
1994, with the IRS to pay monthly installments of $150.00 on a delinquent tax liability amounting to
$15,177 for tax years 1984 and 1985. Tr. at 18; see DOE Exh. 15. The individual submitted copies of
money order purchase receipts in the amount of $150.00 to evidence his payment of this liability. Tr. at
20; Ind. Exh. 5. Based upon certain information which he discovered in the OPM Report, however, the
individual now believes that the IRS tax lien may have already been satisfied by his forfeiture of certain
real estate property in XXXXX under a quit claim deed in 1991. Tr. at 17-19.<8> The simple fact remains,
however, that the individual failed to pay his requisite amount of federal income taxes for a period of time
during the mid 1980's, as result of dubious deductions which were disallowed by the IRS (OPM Report at
18), and failed to satisfy this obligation for a number of years.

Turning to the matter of the unpaid XXXXX state income tax lien, the individual concedes that the lien
exists, as indicated in the individual's credit report obtained by the DOE. Tr. at 23; DOE Exh. 16.
Nonetheless, the individual maintains that the underlying state income tax assessment is incorrect: "[t]his
is a contested amount of money. I do not owe them, I have not owed them, and I have fought with the
State of XXXXX and so, no, I am not going to pay them." Tr. at 23. The individual says that he does not
intend to open any negotiations with the State of XXXXX to rectify this matter, but simply remains
adamant that he will not pay them. Tr. at 25; PSI at 81.<9>

Next, the individual provided additional information with respect to the two unpaid civil judgments (Third
Judicial District Court, XXXXX) identified in the Notification Letter. The first of these judgments was in
an action filed by XXXXX, against the individual for unpaid electric service charges amounting to $5,745.
At the hearing, however, the individual submitted an Acknowledgment of Satisfaction from the court clerk
showing that this default judgment had been satisfied by the individual. Tr. at 26; Ind. Exh. 4. Again,
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however, the fact that the electric company was required to file suit for payment is a reality that cannot be
overlooked. The second unpaid court judgment in the amount of $4,220 was in an action filed by a Mr.
XXXXX for unpaid services, relating to Mr. XXXXX boarding three horses that belonged to the individual
and his wife. See OPM Report at 30-31. According to the individual, the judgment was satisfied by Mr.
XXXXX who kept the horses as payment. Tr. at 28-29. The individual was unable to provide any evidence
in support of this claim, and Mr. XXXXX instead maintains that the horses were worth less than the
amount of the judgment. OPM Report at 30.

Finally, the individual does not dispute the existence of three delinquent collection accounts amounting to
more than $1000, itemized in the Notification Letter. DOE Exh. 16. He maintains, however, that these
accounts would not appear on a more recent credit report since they are now "too old." Tr. at 34. The
individual did not explain his reasons for failing to pay these accounts for such a long period of time.

Thus, the explanations proffered by the individual with respect to the derogatory information described in
the Notification Letter did little to detract from Dr. XXXXX's determination under Criterion A6. While
one or two of these occurrences viewed in isolation may have been attributable to bad luck, the totality of
these circumstances amount to a flagrant pattern of irresponsibility in meeting his financial obligations.

Other Criteria

Finally, although not as determinative, Dr. XXXXX also found occurrences under Criterion A3 (e.g. the
individual's XXXXX marriages, some of which were spontaneous and lasted only a few months) and A5
(e.g. DWI arrests). It is also clear that Criteria B and D of the DSM-IV criteria for ASPD diagnosis are
satisfied. However, Criterion C requires separate discussion.

Criterion C requires that "[t]here be evidence of Conduct Disorder with the onset before age 15
years."<10> In his report, Dr. XXXXX noted that he had no reliable information concerning the
individual's childhood, but states that "in clinical practice, the Diagnosis of Antisocial Personality Disorder
is often made without the ability to also diagnosis a Conduct Disorder in childhood because of lack of
data." XXXXX Report at 49. Based upon the available information, however, Dr. XXXXX states that even
without the Criterion C data, in the individual's case "I am > 95% certain, that the subject meets DSM-IV
criteria for Antisocial Personality Disorder." Id. at 49 (emphasis in original). On the basis of the record
before me, I conclude that Dr. XXXXX's diagnosis of ASPD is adequately supported by evidence.<11>

Finally, and most critically, I must also concur with Dr. XXXXX assessment that the individual's mental
condition (ASPD) "has caused in the past, is causing in the present, and will most likely cause in the
future, a significant defect in his judgment and reliability." XXXXX Report at 53. Dr. XXXXX states in
this regard that the individual's ASPD has manifested itself in three main ways: dishonesty,
irresponsibility, and treating others with reciprocal fairness. Id. at 51. Thus, Dr. XXXXX maintains that he
questions the individual's judgment and reliability since he has "an impairment in his sense of right and
wrong" and his "antisocial value system could and most likely would affect his willingness to follow rules
and regulation." Id. at 52. According to Dr. XXXXX, the individual's ASPD exists up until the present as
evidenced by his deceitfulness regarding his alcohol consumption during his clinical interview and
financial irresponsibility in not paying taxes. During the hearing, I asked Dr. XXXXX whether the
individual's explanations of a number of events changed his opinion. Dr. XXXXX maintained that
notwithstanding these explanations, "there were so many examples in the records of discrepancies between
what sources would say and what [the individual] would say that it just led me to conclude that his
problem with judgment and reliability has to do with basic honesty . . . in my opinion, his antisocial
personality disorder causes him to have a significant defect in his judgment and reliability based upon --
around the core issue of honesty and truthfulness." Tr. at 120-121.

Moreover, I am further persuaded by Dr. XXXXX's observation that the individual's alcohol consumption
could exacerbate the negative impact upon judgment and reliability caused by his ASPD. Based upon the
individual's two DWI arrests, the results of laboratory tests taken at the clinical interview, discussed above,
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and the individual's admitted alcohol consumption at present and in the past, Dr. XXXXX categorized the
individual as "a problem drinker." XXXXX Report at 47.<12> It is clear from the record that the
individual's alcohol consumption is substantial, ongoing and has caused him difficulty in the past. Thus, I
agree that there is significant likelihood that the individual's alcohol consumption could result in a further
diminution of his judgment and reliability beyond that caused by his ASPD.<13>

(2) Mitigating Circumstances

In considering the applicability of the ASPD "A" criteria above, I have already described many of the
individual's denials and explanations which mitigated some of the derogatory information, but ultimately I
find them unavailing. Often, the individual urges that I accept his word against that of one or more
sources; however, the uncontroverted record of this case establishes that the individual tends to be less
than truthful. Recent efforts by the individual to remedy certain of his financial difficulties are too little,
and they come too late. Although the individual has made some progress in settling his federal tax lien,
and resolving some credit defaults and outstanding court judgments, many matters remain unresolved and,
more importantly, he has failed to overcome the serious, negative impression that I am compelled to draw
from his longstanding pattern of financial irresponsibility.

Before turning to the alternative disqualifying Part 710 criterion alleged in the Notification Letter, I must
address one other potentially mitigating factor, the disparate results of a psychological test administered by
Dr. XXXXX which bears upon the viability of the ASPD diagnosis. Following his clinical interview, Dr.
XXXXX had the individual take the Minnesota Multiphasic Personality Inventory-2 (MMPI-2), a self-
report test in which personality types can be purportedly recognized by the pattern of answering 567 True-
False questions. The test inherently includes a "validity scale" based upon disguised corroborative
questions to determine whether the subject is being forthright in their responses. The MMPI-2 is scored by
a computer program which generates a report of the results. In the case of the individual, the MMPI-2
report states that the individual was "open and cooperative" in answering the questions and therefore the
test "was probably a good indication of his present level of personality functioning." XXXXX Report,
MMPI-2 Attachment, at 3. The report then goes on to say, in pertinent part, concerning the individual:

This MMPI-2 clinical profile is within normal limits, . . . . He seems to have no unmanageable
psychological conflicts or stressors at this time, and his personal adjustment appears to be adequate. He
seems to be dealing effectively with situational demands . . . . He appears to be a confident and
emotionally stable individual. . . . He has an average interest in being with others and is not socially
isolated or withdrawn.

Id. In his report, Dr. XXXXX notes these comments, which ostensibly run counter to his ASPD diagnosis,
but attributes the MMPI-2 results to the individual's "emotional coolness" and further points out that "the
MMPI-2 has not been validated against DSM-IV diagnostic criteria for making diagnoses. They are
separate and independent instruments." XXXXX Report at 45; see Tr. at 93-94. During the hearing, Dr.
XXXXX reaffirmed his position that the MMPI-2 is a tool for making an independent assessment which
does not in any way supplant his diagnosis, and states further that "if I had to go more on what I know to
be his life history versus the way he answered the test, I would put more of the weight on the information
that I know about his life history." Tr. at 111.

In previous cases, we have considered the probative value of MMPI-2 test results in assessing the validity
of a psychiatric diagnosis, and have generally concluded that although the MMPI-2 is relevant, it should
not be accorded such weight as to overcome an independent psychiatric diagnosis based upon
demonstrated behavior. For instance, in Personnel Security Hearing, Case No. VSO-0032, 25 DOE ¶
82,765 (1995), the Hearing Officer sustained a psychiatrist's diagnosis of a DSM-IV Cluster B personality
disorder, Borderline Personality, based upon demonstrated behavior, despite an independent MMPI test
which "revealed no underlying personality disorder, mood disorder or psychotic functioning." 25 DOE at
85,602. Conversely, in Personnel Security Hearing, Case No. VSO-0021, 25 DOE ¶ 82,763 (1995), the
Hearing Officer found the DOE psychiatrist's Personality Disorder diagnosis untenable based upon more
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persuasive evidence presented in the record, despite MMPI test results that were "outside the normal
range." 25 DOE at 85,590. Thus, in considering the individual's disparate MMPI-2 test results in the
present case, I place greater weight on the substantial body of derogatory evidence regarding the
individual's pattern of behavior. Although the MMPI-2 test result is relevant, it does not cause me to doubt
the validity of Dr. XXXXX's diagnosis, or lead me to doubt that the individual's mental condition, coupled
with his alcohol consumption, result in a significant defect in his judgment and reliability.

B. Section 710.8(l), Reliability and Trustworthiness

The Notification Letter also alleges that the individual should be denied an access authorization under
section 710.8(l), more specifically that the individual has "[e]ngaged in [] unusual conduct or is subject to
[] circumstances which tend to show that the individual is not honest, reliable, or trustworthy . . . ." I have
concluded that the individual access authorization should also be withheld on this basis.

The reasons for denying the individual's Q clearance under section 710.8(l), itemized in the Notification
Letter, are essentially the same behavioral incidents and circumstances that support Dr. XXXXX's
diagnosis of ASPD. See Notification Letter, Enclosure 2 at 2. As discussed in considering the legitimacy
of that diagnosis, the individual has failed to rebut the adverse inferences that must be drawn from the
individual's recurrent failures to: (1) adhere to legal authority; (2) honor financial commitments, and (3)
interact honestly in personal as well as business relationships. Despite the individual's protestations and
rationalizations, a substantial body of derogatory information remains undisturbed. The individual is 52
years old and thus has a substantial life history prior to applying for this initial security clearance;
unfortunately, that life history reflects a pattern of irresponsibility and misconduct which is inconsistent
with the reasonable interests of security.

III. Conclusion

As explained in this Opinion, I find that DOE/XXXXX properly invoked 10 C.F.R. §§ 710.8(h) and
710.8(l) in denying the individual's access authorization. It is my opinion that, within the meaning of those
provisions, the individual has a "mental condition of a nature which, in the opinion of a board-certified
psychiatrist, . . . causes, or may cause, a significant defect in judgment or reliability" and, the individual
has "[e]ngaged in [] unusual conduct . . . which tend[s] to show that the individual is not honest, reliable,
or trustworthy . . . ." In view of these criteria and the record before me, I cannot find that granting the
individual's access authorization would not endanger the common defense and security and would be
consistent with the national interest. Accordingly, I find that the individual should not be granted an access
authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy
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19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date:

<1> A "Q" access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this opinion as an access authorization, security clearance, or "Q" clearance.

<2> The documents submitted by DOE Counsel on January 17, 1996, principally include: (1) the
Notification Letter, (2) the individual's hearing request, (3) the transcript of the April 7, 1995 PSI, (4) the
individual's QSP; (5) the psychiatric evaluation report of Dr. XXXXX, dated August 19, 1995; (6) copies
of court judgments (District Court of XXXXX); (7) the September 1992 Bench warrant; (8) documents
relating to the IRS lien; and (9) credit reports. In addition, on January 19, 1996, I received three documents
on behalf of the individual, identified as follows: (1) an Acknowledgment of Satisfaction, dated November
7, 1995, with a cover letter; (2) a letter dated January 13, 1996, from the individual's wife to DOE
Counsel; and (3) 2 pages of a credit report dated January 12, 1996. Finally, during the hearing, I received
three additional documents from the individual, including another Acknowledgment of Satisfaction, copies
of traveler's check purchase receipts and a Notice of Default and Sale. DOE Counsel submitted one
additional document at the hearing, a copy of the individual's Office of Personnel Management (OPM)
Investigation Report. All of these documents were made part of the official record of this proceeding and
constitute exhibits to the transcript of the hearing. The DOE exhibits shall be cited in this Opinion as
"DOE Exh." and the individual's exhibits as "Ind. Exh.".

<3> Regarding his qualifications, Dr. XXXXX testified that he is a medical doctor and a psychiatrist,
having completed his formal training in 1975. Dr. XXXXX holds a medical degree from the University of
XXXXX, and completed his psychiatric residency at both XXXXX University and the University of
XXXXX. Dr. XXXXX has been previously licensed to practice in XXXXX, but is currently licensed only
in XXXXX. Tr. at 91.

<4> As identified in Dr. XXXXX's report, however, information released by the XXXXX Attorney's
Office, as set forth in the OPM Report states:

[The individual] was arrested by XXXXX Sheriff's Office for theft 4/12/83. Case was filed with the
County Attorney's Office 10/12/83 and charges were dismissed 3/2/92. Record was purged from XXXXX
Sheriff's Office.

OPM Report at 47-48.

<5> Dr. XXXXX cited information in the OPM Report that the individual was accused by neighbors of
riding around at night and stealing people's heating oil by putting it in 55 gallon drums that he hauled
around on his snowmobile. On the basis of information introduced at

the Jan. 25 hearing, the DOE Counsel stipulated that the individual did not steal heating oil

while in XXXXX. Tr. at 41, 46.

<6> However, the arrest record concerning this matter reads: "Following up on a tip, the arresting officer
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found [the individual] and another individual within a few feet of a partially butchered moose. Initially, he
claimed he had found it floating in a nearby lake, but observation showed the moose shot 4 times. The two
men had blood on their clothing and hands." OPM Report at 28-29. During the PSI, the individual
admitted some involvement in the incident:

Interviewer: What were you doing there?"

Individual: I was going to help them . . . off. I mean, I was involved it --

Interviewer: Okay.

Individual: I mean, I'm not denying that.

Interviewer: Well, the way it came out it sounded like you'd been, uh --

. . . not appropriately charged.

Individual: Right. No, no, I, I was involved. I can't argue there with you, or I wouldn't have been there.

PSI, DOE Exh. 3, at 100.

<7> The record indicates that the court imposed a fine $500 and required the individual to perform 100
hours of community service with the XXXXX Volunteer Fire Department, and 500 hours with the
XXXXX Hockey Program. See OPM Report at 29. The individual states that he performed only the
community service with the fire department, and now concedes that he did not pay the $500 fine although
during his PSI he suggested that he had paid the fine. Tr. at 36-37; PSI at 48. The individual does not
deny the existence of the bench warrant for his arrest, issued September 21, 1992, by the District Court for
the State of XXXXX. DOE Exh. 12. However, the individual notes a statement in the OPM Report that the
bench warrant may be invalid, as beyond the authority of the court for a fish and game violation. Tr. at 37;
see OPM Report at 29. Concerning his failure to pay the fine, the individual stated only that he'd forgotten
about it but now "I think I will go ahead and pay the fine." Tr. at 40.

<8> The OPM Report states, in pertinent part, "the U S Internal Revenue Service assessed him a corrected
tax lien as of 3/29/91, of $12,469.20. . . . However, the XXXXX State Recorder's Office notes the above
amounts, and that [the individual's wife] and [the individual] enacted a quit claim deed to area property as
of 11/91/91 after notice of default 2/19/91. Apparently the offer was acceptable to the IRS." OPM Report
at 29.

<9> During his OPM investigation interview, the individual did not even acknowledge the existence of
this state income tax lien. See OPM Report at 18.

<10> The DSM-IV states that "[t]he specific behaviors characteristic of Conduct Disorder fall into one of
four categories: aggression to people and animals, destruction of property,

deceitfulness or theft, or serious violation of rules." DSM-IV at 646.

<11> In a prior case, it was determined that Criterion C "is a critical element in a diagnosis of Antisocial
Personality Disorder that is . . . based on the DSM-IV." Personnel Security Hearing, Case No. VSO-0040,
25 DOE ¶ 82,773 at 85,654 (1995). In that case, we determined that a diagnosis of ASPD was not
appropriate in the absence of this factor, where there was otherwise insubstantial evidence to support this
diagnosis, and other evidence that showed that the subject's behavior may have been caused by substance
(alcohol) dependency. Id. However, I do not find these type of circumstances present in this case. Instead,
the record is replete with evidence demonstrating ASPD behavior over a long period and I therefore find
the lack of Criterion C data to have negligible bearing in considering the validity of Dr. XXXXX's
diagnosis.

file:///cases/security/vso0040.htm
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<12> In evaluating the individual's alcohol consumption, Dr. XXXXX utilized the DSM-IV for Substance
Dependence. Dr. XXXXX stopped short of categorizing the individual as "Alcohol Dependent" since,
despite the individual's admitted beer consumption, the laboratory tests (liver enzymes) showed no adverse
health effects, and the individual denied suffering any adverse impacts upon personal, social,
psychological or recreational

functioning as a result of his alcohol use. See XXXXX Report at 42-43, and at 45-47.

<13> As noted above in discussing the Notification Letter, Dr. XXXXX also determined that the
individual meets various criteria for other of the so-called "Cluster B" Personality Disorders described in
the DSM-IV, including Borderline Personality Disorder and Narcissistic Personality Disorder. See
XXXXX Report at 50. In view of my conclusive findings regarding the individual's ASPD disorder, I will
not address this aspect of Dr. XXXXX's report.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552 Such material has been deleted from this copy.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: December 5, 1995

Case Number: VSO-0074

This opinion concerns the eligibility of XXXXX ("the individual") for continued "L" access authorization
under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material."<1>The individual's access authorization was
suspended by the XXXXX Operations Office of the Department of Energy (DOE/XXXXX). In this
Opinion, I will consider whether, based on the record before me, the individual's access authorization
should be restored.

I. Background

The individual is a XXXXX-year-old employee of
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, a DOE
contractor at the XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. He has been employed at that
facility since 1966 and has held an "L" access authorization for most of that time. On June 7, 1995, the
individual was subjected to a random drug test. The results of that test were positive for cocaine. Pursuant
to 10 C.F.R. § 710.9(a), DOE/XXXXX conducted a recorded Personnel Security Interview (PSI) with the
individual on August 17, 1995. Since information creating doubt as to the individual's eligibility for
continued access authorization remained unresolved after that interview, DOE/XXXXX requested from
the Director of the Office of Safeguards and Security the authority to conduct an administrative review
proceeding.

The administrative review proceeding began with the issuance of a Notification Letter dated November 1,
1995. See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the
DOE created a substantial doubt concerning his eligibility for an "L" access authorization. The
Notification Letter included a statement of that derogatory information and stated that the individual was
entitled to a hearing before a Hearing Officer in order to resolve the substantial

doubt regarding his eligibility for access authorization. The individual requested a hearing without filing a
separate written response to the allegations specified in the Notification Letter. DOE/XXXXX forwarded
the individual's request for a hearing to the DOE's Office of Hearings and Appeals. On December 13,
1995, I was appointed the Hearing Officer in this matter.

file:///persecc.htm#vso0074
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In accordance with 10 C.F.R. § 710.25(e) & (g), the hearing was convened in
XXXXXXXXXXXXXXXXXXXX on XXXXXXXXXXXXXXXX. At the hearing, the following
witnesses were called to testify: (i) the individual, (ii) his immediate supervisor, (iii) his department
manager, and (iv) Dr. XXXXXXXXXXXXXXXn, a clinical psychologist employed by
XXXXXXXXXXXXXXX. DOE Counsel submitted seven exhibits, and the individual submitted seven
exhibits.<2>

II. Notification Letter

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual's
eligibility for continued "L" access authorization. DOE/XXXXX's findings and basis for them are:

A. The individual has trafficked in, sold, transferred, possessed, used or experimented with a drug or other
substance listed in the schedule of Controlled Substances established pursuant to Section 202 of the
Controlled Substances Act of 1970, except as prescribed or administered by a physician licensed to
dispense drugs in the practice of medicine, or as otherwise authorized by law. Enclosure 1 of Notification
Letter at 1; see 10 C.F.R. § 710.8(k). The basis for this statement is the individual's admission in the
August 17, 1995 PSI that on June 3 and June 5, 1995, he smoked cocaine.

B. The individual has engaged in unusual conduct or is subject to circumstances which tend to show that
he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security. Enclosure 1 of Notification Letter at 1; see 10 C.F.R. § 710.8(l). The bases for this
statement were (i) the individual had used cocaine despite his knowledge that it was illegal and despite his
prior statements to the DOE that drug use was contrary to his lifestyle and that he had no intention of ever
using drugs; and (ii) the individual, when confronted with the positive results of the drug test, initially
denied having used cocaine, and did not admit his drug use until two months later.

III. Findings of Fact and Analysis

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in
rendering this Opinion concerning the individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence. See 10 C.F.R. §§ 710.7(c),
710.27(a).

The facts in this case are not disputed. The individual has admitted that on Saturday, June 3, 1995, while
on a bus trip to XXXXX to play bingo, he smoked cocaine with three individuals he had not previously
met, and that on the following Monday, June 5, 1995, he again smoked cocaine with one of those
individuals at a bingo hall in XXXXX. PSI at 5-8; Hearing Tr. at 18-26. On Wednesday, June 7, 1995, he
was given a random drug test by his employer, and the results of that test were positive for cocaine. When
confronted with the results of the test, the individual denied having used cocaine and claimed that the
positive test result may have been caused by medications he was taking. After his medications were tested
and he was told that they could not have caused the positive test result, he finally admitted, on August 15,
1995, to having used cocaine. PSI at 13-14. It is also clear from the record that the individual knew that
the use of cocaine was illegal and that it could constitute a basis for revoking his clearance. PSI at 10-11;
Hearing Tr. at 24-25, 34.
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These incidents raise serious concerns for the DOE because the use of illegal drugs demonstrates not only
poor judgment but a deliberate disregard for the law, and raises a question whether the individual can be
trusted to respect other laws and regulations, including those governing the security of classified
information and facilities. The use of illegal drugs also raises the possiblity that the individual may be
susceptible to coercion or blackmail because of his desire to conceal his illegal behavior. Further, even if
an individual is only an occasional user, when the individual is under the influence of drugs, he may be
more susceptible to pressure, coercion, or exploitation. Personnel Security Hearing (Case No. VSO-0013),
25 DOE ¶82,752 at 85,512 (1995); Personnel Security Hearing (Case No. VSO-0035), 25 DOE ¶82,767 at
85,614 (1995). Moreover, the security program is based on trust and when an employee with access
authorization uses illegal drugs, and lies about that behavior, he has violated that trust. Personnel Security
Hearing (Case No. VSO-0019), 25 DOE ¶82,759 at 85,565 (1995); Personnel Security Hearing (Case No.
VSO-0028), 25 DOE ¶82,762 at 85,587 (1995).

In his testimony at the hearing, the individual attempted to mitigate these concerns by affirming his
opposition to the use of drugs and maintaining that his smoking cocaine in June was an isolated incident
and a terrible mistake for which he is now very sorry. Hearing Tr. at 12, 34, 87-89. He testified that he is
not a drug abuser and except for the two times on June 3 and June 5, he has never used illegal drugs.
Hearing Tr. at 13, 21, 26. He further stated that he has a strong commitment to his family, his church, and
his community and is ashamed that he has let them down. Hearing Tr. at 12, 15, 21. He acknowledged that
he acted irresponsibly and stated his strong intention never to use drugs again. Hearing Tr. at 26, 31-32,
37.

The individual's immediate supervisor and his department manager both testified that the individual is a
good employee, that they had no knowledge of drug use by the individual, and that, in view of the
individual's strong commitment to his family and church, they were very surprised to learn of his use of
illegal drugs in June 1995. Hearing Tr. at 45-52 and 56-60. In addition, five of the individual's co-workers
(including the two supervisors who testified) have written letters on his behalf in which they state that he
has been a trustworthy and conscientious employee and a devoted husband and father. Exhibits A - E. The
individual also called as a witness, Dr. XXXXXXXXXXXXXXX, the clinical psychologist to whom he
was referred by his employer after he admitted to using cocaine. Dr. XXXXXXXX, an employee of
XXXXXXXXXXXXXXX, testified that, in his opinion, the individual does not have a history of drug use
and that this is a case of isolated, experimental usage. Hearing Tr. at 69. He stated his belief that the
individual is normally a reliable person who made an unfortunate mistake in June 1995, when he failed to
consider the serious consequences of using cocaine. Hearing Tr. at 74-76, 80-81, 85. He also testified that,
in his opinion, the individual would have been a good candidate for the Substance Abuse Rehabilitation
Program Option (SARPO) at XXXXXXXXX, if he had come forward and admitted his cocaine use before
the random drug test. Hearing Tr. at 84-85.<3> Dr. XXXXXXXXn based this view on his meetings with
the individual and on a letter from a substance abuse counselor to whom he had referred the individual. In
that letter (Exhibit F), the counselor states that "I do not see [the individual] as having a substance abuse
problem at the present time. It appears to me that [the individual's] use of drugs was experimental and I
would not characterize this as a recurrent problem."

The DOE does not claim, nor is there evidence in the record, that the individual has ever used illegal drugs
on any other occasion than the two times in June 1995. I therefore have no reason to believe that he has a
history of illegal drug use prior to June 1995. Furthermore, during the hearing, the individual appeared to
be genuinely remorseful for his actions.

Nevertheless, his use of cocaine on June 3 and June 5, even if isolated experimental incidents, constitutes
significant, derogatory information as defined in Section 710.8(k) and raises serious concerns regarding his
judgment and trustworthiness. I do not believe the individual has sufficiently mitigated these concerns.
While Dr. XXXXXXXX may be correct that the individual does not have a recurring substance abuse
problem, even occasional usage poses a serious security concern because it demonstrates a tendency to
pick and choose which laws to obey and increases the individual's susceptibility to pressure. Moreover, it
is important to note that this is not a case of a single, isolated indiscretion which occurred several years
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ago. Instead, it involves two very recent incidents of illegal drug use by a mature adult who was fully
aware of the policy of abstinence from the use of illegal drugs. After his initial decision to smoke cocaine
on the bus, the individual chose to smoke it again two days later. Although the individual, in his testimony,
made several inconsistent statements about the extent to which he thought about the prohibited nature of
what he was doing while on the bus trip, it is clear that he knew it was illegal and could adversely affect
his security clearance. Hearing Tr. at 23-25, 34-36. The fact that he chose to repeat this illegal behavior
after having had time to consider the seriousness of what he had done and the effects it might have on his
clearance, is very troubling. Also, the individual has acknowledged that, if he had not been subjected to a
drug test later that same week, he might have used cocaine again. PSI at 6, 17 and Hearing Tr. at 23-24,
37. At best, his behavior demonstrates very poor judgment and a failure to consider the seriousness of his
actions; at worst, it reflects a deliberate disregard for the law and the DOE security program.

Furthermore, his testimony at the hearing is not the first time he has stated to DOE his intention not to use
illegal drugs. When specifically questioned about drug use in a PSI held in 1982, he affirmed his objection
to the use of drugs, stated that it was against his family and life-style, and said there was no prospect of
his using illegal drugs in the future. Ex. 7 at 23. His recent behavior contradicting those statements makes
it more difficult now to believe him regarding his past abstinence and his intention never to use drugs
again. His use of cocaine despite his prior statements to the DOE is certainly a reason to question his
trustworthiness and constitutes derogatory information within the meaning of 10 C.F.R. §710.8(l).

Moreover, the individual's failure to tell the truth when confronted with the positive results of the drug test
constitutes a separate basis for questioning his honesty and trustworthiness and is one of the most
troubling aspects of this case. When explicitly asked on June 14, 1995 whether he had used cocaine, he
lied. Hearing Tr. at 29; PSI at 14-15. Instead of telling the truth, the individual claimed that the positive
test results might have been caused by medications he was taking. In the PSI and at the hearing, he
explained his failure to be truthful as a case of "denial," a desire not to believe that his usage of cocaine on
June 3 and June 5 caused the positive result. Hearing Tr. at 29; PSI at 13. However, Dr. XXXXXXXX
pointed out, when he was asked his opinion about the individual's failure to be honest when confronted
with the postive test results, "I think that is really totally poor judgment. That is not so much denial as it is,
as he says, seeing his life going down the tubes and you try to wiggle out." Hearing Tr. at 81. I agree. In
fact, the individual admitted during the hearing that he had not really believed his medications caused the
positive test result and that his failure to tell the truth was based on a fear of losing his job. Hearing Tr. at
28-29, 38.

In my opinion, the individual's explanations do not sufficiently mitigate the DOE's concern regarding his
trustworthiness. As mentioned earlier, the security program is based on a relationship of trust between the
DOE and those individuals to whom it grants access authorization. The DOE must be able to implicitly
trust employees to whom it grants clearances to respect the law and be honest and truthful. The
individual's failure to admit his drug use, especially after being confronted with the results of the drug test,
violated that trust and creates serious doubts as to his honesty and trustworthiness. Personnel Security
Hearing (Case No. VSO-0035), 25 DOE ¶ 82,767 at 85,615-16 (1995). I therefore conclude that the DOE
properly relied upon 10 C.F.R. § 710.8(l) in suspending the individual's security clearance.

IV. Conclusion

In the above analysis, I have found that there is significant derogatory information in the possession of
DOE/XXXXX which raises serious concerns under 10 C.F.R. §710.8(k) and (l) regarding the individual's
eligibility for continued access authorization. I have also found that the individual has failed to mitigate
these security concerns. I am therefore unable to find that restoring the individual's access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the individual's access authorization should not be restored.

Either the Office of Security Affairs or the individual may file a request for review of the Hearing
Officer's Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
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request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W.,
Washington, D.C. 20585-0107, and served on the other party. The party seeking review of the Opinion
must file a statement identifying the issues on which he or she wishes the OHA Director to focus. This
statement must be filed within 15 calendar days after the party files the request for review. The party
seeking review must serve a copy of the statement on the other party, who may file a response within 20
days of receipt of the statement. 10 C.F.R. § 710.28(b).

Richard W. Dugan

Hearing Officer

Office of Hearings and Appeals

<1>1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

<2>2/ The exhibits, where not cited by name, are cited herein as Ex., and the transcript of the hearing is
cited as Hearing Tr. The recorded transcript of the August 17, 1995 PSI (Exhibit 7) is cited as PSI.

<3>/ Dr. XXXXXXXX testified that generally employees at XXXXXXXXX are not offered the
opportunity of entering SARPO if they do not report their use of illegal drugs before testing positive on a
random drug test. Hearing Tr. at 70-71.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:December 5, 1995

Case Number:VSO-0075

This Opinion concerns the continued eligibility of XXXXX [hereinafter "the individual"] to hold a level
"Q" access authorization<1> under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." On
September 20, 1995, the individual's access authorization was suspended by the Director, Office of
Safeguards and Security (OSS) of the Department of Energy (DOE) pursuant to the provisions of Part
710. In this Opinion, I will consider whether, based on the record before me, the individual's access
authorization should be restored. As indicated below, I believe that the individual's access authorization
should not be restored.

I. Background

The individual has been employed since 1988 by XXXXXXX. To perform his job, the individual received
a "Q" clearance from the DOE. During a routine reinvestigation of the individual, the Office of Personnel
Management found evidence that the individual had submitted false information on forms submitted to the
DOE and the United States Army. This prompted the DOE to conduct a personnel security interview (PSI)
with the individual on July 18, 1995.

During the course of the reinvestigation, the DOE discovered derogatory information that it believed
created questions regarding the individual's eligibility for access authorization. Accordingly, the Director,
OSS, suspended the individual's level "Q" access authorization and initiated an administrative review
proceeding.

On October 31, 1995, the DOE issued a letter to the individual notifying him that the DOE possessed
information which created a substantial doubt concerning his continued eligibility for a "Q" access
authorization. Letter from XXXXX to the individual (October 31, 1995) [hereinafter Notification Letter].
The Notification Letter specifically identified the derogatory information at issue and explained how that
information came within the scope of the criteria set forth at 10 C.F.R. § 710.8(f) and (l). In addition, the
Notification Letter informed the individual of his right to file written answers to the derogatory
information and to request a hearing before a hearing officer.

file:///persecc.htm#vso0075
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On November 16, 1995, the individual filed a request for a hearing with the Director of OSS. Letter from
individual's attorney to XXXXX (November 16, 1995). The OSS transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA) Director on December 1, 1995. Memorandum from
XXXXX to George Breznay, Director, OHA. The OHA Director appointed me as hearing officer in this
case on December 13, 1995. I convened a hearing on XXXXX.

At the hearing, the individual was represented by an attorney and testified on his own behalf. The DOE
called as witnesses XXXXXXXXXXXXXX, a DOE XXXXX security investigator, and
XXXXXXXXXXXXXXXXX, a security investigator from the DOE's XXXXX Office.

II. Substantive Regulatory Criteria At Issue

According to the Notification Letter, the derogatory information in the possession of the DOE falls within
the scope of subsections (f) and (l) of 10 C.F.R. § 710. 8. Criterion (f) concerns information which reveals
that a person has

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.

10 C.F.R. § 710.8 (f). Criterion (l) pertains to information evidencing that a person has

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. § 710.8(l).

III. Findings of Fact

Based on my consideration of all the evidence in the record, which includes the transcript of the XXXXX
Personnel Security Hearing and all documents submitted by the parties to the OHA, I make the following
findings of fact.

The individual served in the Marine Corps Active Reserve from 1956 through 1962. Transcript of
XXXXX Hearing at 127 [hereinafter Tr.]. He then served on active duty in the Marine Corps from 1962
through 1975. Id. at 126-27. After joining the Marines, the individual began pilot flight training, which
was discontinued because he failed to pass the advanced portion of this training. Id. at 123-24, 172.
Instead, he was trained as a naval flight officer. Id. at 124, 172-73. In 1975, the individual was honorably
discharged from the Marine Corps. DOE Exhibit 5(a); Individual's Exhibit 43. Upon his separation from
the Marine Corps, the individual received a DD Form 214, Report of Separation from Active Duty. DOE
Exhibit 5(a). Box 16a of this form listed the individual's "Primary Specialty Number and Title" as "7586 -
Elec Warfare Airborne ReconO." Id.

From 1979 through 1991, the individual served in the Army Active Reserve. Tr. at 126-27. In 1988, the
individual applied for the training necessary to become a helicopter pilot. Tr. at 134-37; Individual's
Exhibit 1(b). The individual completed this training, and served as a helicopter pilot until 1991. Id. at 137.
In 1991, the individual received a memorandum from the Army stating:

1. Under provisions of AR 600-105, para 3-7, you are temporarily suspended from flying duties



Case No. VSO-0075, 25 DOE ¶ 82,799 (H.O. Goering Apr. 18, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0075.htm[11/29/2012 1:32:40 PM]

effective 15 April 1991.
2. The Aviation Branch of the U.S. Army Reserve Personnel Center is currently attempting to establish

your Aviation Service Entry Date (ASED) for the purpose of determining Total Operational Flying
Duty Credit (TOFOC) under the Aircrew Incentive Pay Act. They have been unable to document
your completion of a military flight training program. They have documented that you were
eliminated from the U.S. Navy pilot training program for flying deficiencies.

3. You are directed to provide documentation of completion of a military flight training program to
this headquarters NLT 1 May 1991. Failure to do so will result in a request for a Flying Evaluation
Board to be convened to determine your aviation status.

DOE Exhibit 9.

In response to this memorandum, the individual submitted a copy of the DD Form 214 he received upon
separation from the Marines. DOE Exhibit 5(a). However, the individual had altered this form by
replacing the title "Elec Warfare Airborne ReconO" with the title "Naval Aviator, EA6A, RF4B, Recon &
Operations Off." Id.

On July 11, 1991, the Army initiated an involuntary suspension action against the individual. The stated
basis for this action was

his intentional omission or misstatement of facts in official statements or records, for the purpose of
misrepresentation, to wit: officer indicated that he had never been restricted or suspended from flight duty
when, in fact, he was discontinued from the Naval flight program for flight failure. Also, officer submitted
an altered DD Form 214 to indicate he had been a Naval aviator and various other altered documents to
show he had been a rated Naval aviator.

DOE Exhibit 5(g). The individual requested a transfer to the Army Retired Reserve in lieu of involuntary
separation proceedings. DOE Exhibit 5(f). This request was approved. Id.<2>

In 1992, the DOE's Office of the Inspector General (IG) conducted an investigation to determine whether
the individual falsified a Standard Form 171, Application for Federal Employment (SF-171) which he
submitted to the DOE in 1987. DOE Exhibit 32. The IG found that the individual declared on the SF-171
that he had received a Bachelor's degree from XXXXX and a Master's degree from XXXXX, when in fact
he had not received a degree from either institution. Id. As a result of this investigation, the XXXXX
Director issued a written reprimand to the individual and directed him "to prepare a new copy of your SF-
171, reflecting with absolute accuracy your academic history . . . ." Id. The individual submitted a revised
SF-171 on September 29, 1992, which stated that he was a "candidate for" the degrees in question. DOE
Exhibit 25. In addition, in his revised SF-171, the individual stated that he was a "former naval aviator."
Id. He also answered "no" to Question 38 of the form, which asks whether during the last 10 years he had
been fired from any job, quit after being told he would be fired, or left by mutual agreement because of
problems. Id. In his 1987 SF-171, and the revised form provided in 1992, the individual stated that he had
completed Basic Flight School in Pensacola, Florida (1992 SF-171) and that he possessed "graduation
certificates for" this school (1987 SF-171). DOE Exhibits 25, 31. In addition, the individual completed a
Standard Form 86, Questionnaire for Sensitive Positions (SF-86) on July 5, 1994. DOE Exhibit 28. The
individual answered "no" to Question 22 on this form, which asked whether the individual had left a job
under unfavorable circumstances in the last 15 years. Id.

During his July 18, 1995 PSI, the individual stated that he had not altered his DD Form 214. E.g., DOE
Exhibit 27 at 68, 69. However, he admitted later in the interview that he had altered this document. Id. at
83. He also claimed he had not submitted any other fraudulent documents to the Army or made false
statements to the Army related to his pilot flight training. Id. at 83-84. In response to the question, "What
was the reason for his retirement" from the Army Reserve, the individual responded, "Well, there's no
squadron there anymore." Id. at 53.

IV. Analysis
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The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). The
regulations require that I considered the following: the nature, extent, and seriousness of his conduct; the
circumstances surrounding his conduct, including knowledgeable participation; the frequency and recency
of his conduct; his age and maturity at the time of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for his conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation
or recurrence; and other relevant or material factors. 10 C.F.R. §§ 710.7(c), 710.27(a). As discussed below,
after careful consideration of the record in view of the standards set forth in 10 C.F.R. Part 710, I find that
the DOE properly invoked the criteria set forth in the Notification Letter in suspending the individual's
"Q" clearance. I further find that the arguments advanced by the individual in his defense do not
sufficiently mitigate the security concerns cited by the DOE. Therefore, it is my opinion that the
individual's access authorization should not be restored.

A.Derogatory Information Under Criterion (l)

1. Alteration of DD Form 214

I turn first to the individual's alteration of DD Form 214. As an initial matter, the individual confirmed at
the hearing that has never been a navy pilot. Tr. at 169. The individual also testified that, had the Army
known this in 1988, he would not have been trained as a helicopter pilot. Id. In 1991, the Army asked the
individual to submit documentation related to his Naval flight duty. DOE Exhibit 9. In response, the
individual submitted an altered DD Form 214 on which he replaced the original Military Occupational
Specialty with "Naval Aviator." DOE Exhibit 5(a). At the hearing, the individual explained his motive for
altering the document:

"I thought they were harassing me and I just felt like I was going to end all this bureaucratic
garbage by just sending them what they want. They wanted something, I gave it to them, here.
. . . [T]he worst part about it is that it ended what I wanted to get done. I really did it so that I
could get on with flying and -- and get over all the bureaucratic hassle when, in fact, it ended
everything."

Tr. at 139.

The individual argued in his defense that the DD Form 214 was accurate even after he altered it because
he had, in fact, been a naval aviator. DOE Exhibit 27 at 85. Indeed, there is evidence that supports the
individual's claim that he was a naval aviator.<3> But this argument misses the point. Any alteration of the
document would have been inherently dishonest because the individual was purporting that the document
he was presenting was the same as the original, when clearly it was not. Whether it was "accurate" or not
is irrelevant. Moreover, the misunderstanding between the individual and the Army was not related to his
status as a naval aviator. The Army wanted to know when he became a Navy pilot. DOE Exhibit 9. In
response, the individual altered the DD Form 214 with the stated intent to give them "what they want," i.e.
mislead the Army into thinking that he had been a pilot.

2. Falsification of Other Documents Submitted to the Army

At the hearing, the individual denied altering three other documents submitted in response to the Army's
inquiries. Tr. at 146-47, 165; DOE Exhibits 5(d)(4), 5(d)(5), 5(d)(7). However, the Army alleged that the
individual had submitted "various other altered documents to show he had been a rated Naval aviator."
DOE Exhibit 5(g)(2). The individual correctly pointed out that the Army's allegations were not proven,
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because a hearing before a board of officers was never convened after the individual chose to transfer to
the Retired Reserve. Tr. at 170. Nonetheless, a hearing was convened in the present matter, and even to
this civilian hearing officer each of these military documents appears altered. In each document, the
allegedly altered portions relate to occupational specialty title (naval aviator) or code (7542, the Military
Occupational Specialty code for "pilot"), essentially the same type of information the individual admits to
have altered on his DD Form 214. DOE Exhibits 5(d)(4), 5(d)(5), 5(d)(7). In two of the documents, the
vertical positioning of the allegedly altered type is clearly lower or higher than other entries on the same
line, and the typeface of the altered portions in all three documents are visibly different from all other type
on the forms. Id. Given the individual's expressed motive to give the Army "what they want" and "end all
this bureaucratic garbage" in order to fly, I conclude that these documents were also altered by the
individual.

In contrast, it is not clear, as the Army and the DOE alleged, that the individual was being dishonest when
he signed a document stating that he had never been restricted or suspended from flight duty. DOE
Exhibit 5(g)(3). There is no dispute that the individual washed out of pilot flight training. However, the
record contains no clear and consistent definitions of the terms "restricted" or "suspended." As pointed out
by the individual, neither term is defined in the glossary of the Army Flight Regulations. Post-hearing
brief of individual at 6. In the civilian world, the word "restrict" means "to hold within limits" and the
word suspend means "to bar for a period of time" or "to cause to stop for a period." Webster's II New
Riverside University Dictionary 1002, 1166 (1984). Thus, the word "restrict" implies that, for example, a
pilot or naval flight officer has been limited from certain duties that a pilot or naval flight officer would
normally have, unlike in the present case, where the individual never became a pilot and nothing in the
record indicates that the individual was ever restricted in his duties as an naval flight officer. Neither is
there any evidence that, prior to his suspension in 1991, the individual was suspended from flight duty, i.e.
barred from certain duties for a period of time and then returned to those duties. Therefore, I do not find
that the individual's denials that he was ever restricted or suspended from flight duty constitute derogatory
information under Criterion (l).

3. Documents Submitted to the DOE

In its Notification Letter, the DOE cites several answers on two SF-171s and an SF-86 filled out by the
individual as a basis for its suspension of his security clearance. Notification Letter at Enclosure 1.
However, I do not find that the individual was dishonest or misleading in answering the questions at issue.
On Question 8a of his September 29, 1992 SF-171, the individual describes himself as a "former naval
aviator." DOE Exhibit 25. As discussed above, there are documents in the record that support the
individual's contention that he was being truthful in describing himself as a naval aviator. In the context of
the alteration of his DD Form 214 this description was clearly intended to mislead the Army. However,
there is no reason to mistakenly assume, based on the use of this title in his SF-171, that the individual was
a pilot. This is also the case with the individual's representations on two SF-171s that he had completed
Basic Flight School in Pensacola, Florida. DOE Exhibits 25, 31. The testimony at the hearing indicated
that the individual had in fact completed Basic Flight School. Tr. at 123-24, 172-73. However, he
completed flight school not as a Navy pilot, but as a naval flight officer. Id. Again, in perpetuating the
Army's mistaken impression that he was a pilot, a statement by the individual that he had completed flight
school would have been misleading. But the same statement appearing on the SF-171 implies nothing
beyond what is written.

Regarding a question on the SF-86 pertaining to past employment, the individual testified that he assumed
this question was referring only to civilian jobs. Tr. at 122. Thus, after he transferred to the Army Retired
Reserve in lieu of involuntary separation in 1991, he answered "no" to questions which asked whether he
had left a job under unfavorable circumstances in the last 15 years. DOE Exhibit 28. He also stated on his
1992 SF-171 that he had not been fired from any job, had not quit after being told he would be fired, and
had not left by mutual agreement because of problems. DOE Exhibit 25. I find the individual's
interpretation of these questions perfectly reasonable. Both forms contain separate questions and sections
relating to military service, e.g., whether the individual was honorably discharged from the military, and
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whether he was ever subject to a court martial. DOE Exhibits 25, 28. It is not clear to me that the
questions regarding past employment on these forms are in fact intended to include military service.
Therefore, I find that the individual did not answer these questions with the intent to hide the
circumstances of his retirement from the Army Active Reserve.

4. July 18, 1995 Personnel Security Interview

It is not disputed that the individual stated during his PSI that he had not submitted an altered DD Form
214 or other altered documents to the Army. E.g., DOE Exhibit 27 at 68, 69. The individual now admits
that he altered a DD Form 214. Tr. at 120. In addition, I concluded above that he submitted several other
altered documents to the Army. Thus, these statements at the PSI were obviously false. However,
regarding his contention at the PSI that he did not make false statements to the Army about restrictions or
suspensions from flight duty, I find for the reasons stated above that these statements at the PSI were not
false.

B. Derogatory Information Under Criterion (f)

In its Notification Letter, the DOE cites under Criterion (f) much of the same derogatory information it
listed as a basis for suspending the individual's security clearance under Criterion (l). Therefore, I will not
repeat here my analysis of these allegations, specifically the falsification of documents submitted to the
DOE and certain of the individual's statements at his July 18, 1995 PSI. In addition, I do not agree with the
DOE that the falsification of documents submitted to the Army is the type of information encompassed
under Criterion (f). Criterion (f) applies only to falsifications involving information provided in (or omitted
from) "a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a personnel
qualifications statement, a personnel security interview, written or oral statements made in response to
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization, or proceedings conducted pursuant to § 710.20 through § 710.31." 10 C.F.R. § 710.8(f).
Documents the individual submitted to the Army do not fall into any of the enumerated categories of
documents. Criterion (l), by contrast, lists specific types of conduct and circumstances, but explicitly states
that derogatory information under that criterion may include but is "not limited to" the listed examples. 10
C.F.R. § 710.8(l).

There are, however, statements given by the individual at his PSI that are cited by the DOE under
Criterion (f) but not under Criterion (l). Specifically, the individual was evasive in responding to questions
regarding his retirement from the Active Army Reserve in 1991. For example, when first asked the reason
for his retirement, the individual responded, "Well, there's no squadron there anymore." DOE Exhibit 27 at
53. There is uncontroverted testimony in the record that the base where the individual served was
scheduled to be closed. Tr. at 139-40. Nonetheless, the individual's answer was obviously less than candid.

C. Security Concerns

The security concerns raised by the derogatory information presented under Criteria (f) and (l) were well
articulated by DOE security investigator XXXXXXXXXXXXXXXXXX:

I detected in my review of the file . . . a pattern of falsifications, some of which standing
alone perhaps were not significant, but when taken in the total picture, coupled with others
that were significant, seemed to indicate that the person was one who, in my mind as a
security representative, would be a risk from the standpoint of being able to safeguard
classified information or special nuclear material national security information. . . .
Falsification of official government documents and providing information that's less than
candid in a personnel security interview indicate -- raise a question about the individual's
honesty and integrity and -- and the nexus in my mind is, from a security standpoint, would
that person violate the security rules or bend and break security rules, and is that person -- can
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that person be relied upon to safeguard classified information or special nuclear material if
given access to those? . . . [I]ndividuals who are willing to provide false documents may do
the same thing when entrusted with classified information, in other words, not follow the rules
as they are told to follow the rules.

Tr. at 111-13.

These security concerns are heightened because the alteration of documents in 1991 and dishonesty at the
1995 PSI are both preceded and followed by similar instances of dishonesty. The individual admits falsely
representing his educational attainments on the SF-171 he submitted to the DOE in 1989. Tr. at 123.
Although this fact was not directly relied upon by the DOE in its Notification Letter, it is derogatory
information in the record I cannot ignore. Finally, the individual's continued denial of the allegation that
he submitted altered documents to the Army other than the DD Form 214 indicates an ongoing pattern of
dishonesty. See Personnel Security Hearing, No. VSO-0001, 24 DOE ¶ 82,751 at 85,507, 85,508 (1994)
(citing "disturbing pattern of altering" documents and troubling "pattern of falsification"), aff'd (OSS
March 7, 1995).

D. Mitigating Factors

Under the Part 710 regulations, I am instructed to consider the individual's motivation for his conduct. In
his post-hearing submission, the individual states that "[a]ll of the issues regarding falsification of
documents center on one point: they were done for the purpose of being in a combat unit, not for personal
gain." Post-hearing brief of individual at 3. However, the individual did not need to be a pilot to serve in a
combat unit, as he so valorously demonstrated during two tours of duty in Vietnam. Tr. at 125-30. In any
event, there is no evidence that the individual's conduct was motivated by a desire for personal gain. And
there is ample evidence that the individual has selflessly and courageously served his country throughout
his life, and that he altered documents so he could serve once again, this time as an Army pilot.

However, even these noble intentions cannot excuse the conduct in the present case, and do not lessen the
resulting security concerns. As DOE security investigator XXXXXXXXX pointed out, an individual who
is willing to break the rules by falsifying documents may also not follow rules in the security context. Tr.
at 113. The individual argues that nothing in his "long history of classified work suggests that he has ever
compromised his country's security." Post-hearing brief of individual at 4. However, a hearing officer must
determine whether an individual's behavior in the future "will not endanger the common defense and
security and will be clearly consistent with the national interest to grant or continue access authorization to
the individual . . . ." 10 C.F.R. § 710.27(d). Unfortunately, the individual's past and continuing pattern of
dishonest conduct indicates that he may not follow the rules in the future when they appear to him to
amount to "bureaucratic hassle." Tr. at 139. The demonstrated willingness of an individual with access
authorization -- even the most decorated war hero -- to decide unilaterally which rules are worth following
and which are not can present a risk to the common defense and security, despite that individual's best
intentions.

VI. Conclusion

As explained in this Opinion, I am convinced that the DOE properly invoked 10 C.F.R. § 710.8(f) and (l)
in suspending the individual's access authorization. In view of this criteria and the record before me, I
cannot find that restoring the individual's access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest. Accordingly, I find that the
individual's "Q" access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this opinion within 30 calendar days of receipt of the Opinion.
Any such request must be filed with the Director, Office of Hearings and Appeals, U.S. Department of
Energy, Washington, DC 20585-0107, and served on the party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
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focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response within
20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to which submissions must be sent
for purposes of serving them on the Office of Security Affairs is as follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering

Hearing Officer

Office of Hearings and Appeals

<1>Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization, security
clearance, or "Q" clearance.

<2>The DOE several times in its Notification Letter characterizes the individual's retirement from the
Army Active Reserve as "involuntary." Notification Letter at Enclosure 1. However, the record does not
support this characterization. The individual was given a choice between transferring to the Retired
Reserve in lieu of involuntary separation, resigning as a Reserve Commissioned Officer in lieu of
involuntary separation, and requesting a hearing before a board of officers. DOE Exhibits 5(g)(1), 5(g)(2).

<3>The record indicates that the term "naval aviator" as used by the Navy applies to both pilots and naval
flight officers. See, e.g., Individual's Exhibits 9, 44.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: December 11, 1995

Case Number: VSO-0076

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the Individual") for continued
"Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>In
this Opinion, I will consider whether, based on the record before me, the Individual's access authorization
should be restored.

I. BACKGROUND

The Individual has been employed since 1982 as a XXXXXXXXXXXXXXXXXX by various contractors
at the Department of Energy's XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.
In 1983, the Individual received a "Q" clearance. In November 1994, the Individual's employer notified the
Department of Energy's XXXXX Office (DOE/XXXXX) that the Individual had been arrested in
September 1994 for Driving Under the Influence of alcohol (DUI). DOE/XXXXX subsequently conducted
two personnel security interviews with the Individual one on May 1, 1995 and the second on June 22,
1995. Additionally, the Individual underwent a Department of Energy (DOE) sponsored mental evaluation

by Dr. XXXXX, a psychiatrist, on June 7, 1995. Dr. XXXXX issued a written psychiatric evaluation report
(6/95 Report) in which he found that the Individual suffered from Alcohol Abuse, Episodic. Since the
derogatory information in DOE's possession was not resolved in favor of the Individual, DOE/XXXXX
suspended his security clearance and requested from the Director of the Office of Safeguards and Security
the authority to conduct an administrative review proceeding.

The administrative review proceeding commenced with the issuance of a notification letter dated October
31, 1995 (Notification Letter). See 10 C.F.R. § 710.21. In that letter, the DOE informed the Individual that
information in its possession created a substantial doubt concerning the Individual's continued eligibility
for a "Q" access authorization. In accordance with 10 C.F.R. § 710.21, that Notification Letter included a
statement of that derogatory information. In particular, it specified that the DOE possessed derogatory
information of the type described in 10 C.F.R. § 710.8(j), i.e. information indicating that an individual has
been, or is, a user of alcohol habitually to excess or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or suffering from alcohol
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abuse. The Notification Letter also informed the individual that he was entitled to a hearing before a
Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.
On December 1, 1995, the Individual requested a hearing regarding the allegation in the Notification
Letter. Subsequently, DOE/XXXXX forwarded the Individual's request for a hearing to the Office of
Hearings and Appeals (OHA) of the DOE. On December 18, 1995, the Director of the OHA appointed me
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the parties convened
at the DOE's XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX in
XXXXXXXXXXXXXXXX, on XXXXXXXXXXXXXXXXX for a hearing.<2>

At the hearing, the Individual represented himself, and the following witnesses testified: (I) a
DOE/XXXXX personnel security specialist; (ii) the Individual's supervisor; (iii) the Individual's wife; and
(iv) the Individual.<3>

II. STATEMENT OF DEROGATORY INFORMATION

As stated earlier, the DOE/XXXXX found in the Notification Letter that the Individual "has been, or is, a
user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other licensed
physician or licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse." See
10 C.F.R. § 710.8(j). The derogatory information supporting this statement is summarized below:

On a May 16, 1982 Personnel Security Questionnaire (1982 PSQ), the Individual stated that he had been
arrested in November 1977 for Driving While Intoxicated (DWI) and in November 1981 for Driving
While Ability Impaired (DWAI). The Individual further stated on his 1982 PSQ that he had ceased
drinking alcoholic beverages in November 1981 and that he was currently receiving antabuse and
outpatient group therapy at XXXXXXXXXXXXXXX, a treatment facility for alcoholism. <4> The 1982
PSQ also contained a written statement from the Individual affirming his commitment to sobriety. A 1982
Office of Personnel Management (OPM) background investigation report (OPM Report) regarding the
Individual stated that the Individual received outpatient treatment at XXXXXXXXXXXXXXXXX and
that the Individual had not consumed alcohol since entering treatment in November 1981. The OPM
Report noted that the Individual had stated that a number of his family members were alcoholic, that he
began drinking alcoholic beverages at age 13 and that at the time of his arrest in 1981 he was drinking
between six and twelve cans of beers on most of the days of the week. Based on information obtained in
the background investigation and the Individual's own statements regarding sobriety, the DOE granted him
a "Q" access authorization on January 31, 1983.

During a routine reinvestigation of the Individual in 1991, the Individual informed an OPM investigator
that he had resumed drinking alcoholic beverages sometime after beginning employment at
DOE/XXXXX. The Individual went on to state to the investigator that he consumed one or two beers
every week or every couple of weeks and had not operated a vehicle after consuming alcohol since his
November 1981 arrest. Subsequently, on November 2, 1994, the Individual's employer notified the DOE
that the Individual had been arrested for DUI and speeding on September 19, 1994. The court reduced the
Individual's charges to DWAI and sentenced the Individual to probation for a year and required him to
perform 24 hours of community service. In a May 1, 1995 Personnel Security Interview (5/95 PSI), the
Individual stated that he began drinking at the age or 17 or 18 and would generally consume "enough to
get drunk" (which the Individual stated was 6 to 8 beers). The Individual further stated in the 5/95 PSI that
his drinking habits changed in 1979 or 1980 due to his arrests and that he stopped drinking alcohol
entirely in 1981. The Individual also stated in the 5/95 PSI that he resumed drinking in 1983 and that since
that time he has consumed two to four beers, three to four days a week. The Individual further stated that
in the twelve months preceding the 5/95 PSI he had probably been intoxicated only one time, the night of
his September 1994 DUI arrest.

In the 6/95 Report, Dr. XXXXX found that the Individual suffered from Alcohol Abuse, Episodic, and
stated that he based this diagnosis on his findings that the Individual: (I) received three DUI citations
including two citations within 5 years; (ii) had a period of abusive use of alcohol from 1971 to 1981 in
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which he drank to intoxication 6 to 8 times a year and currently drinks to intoxication 3 times a year; (iii)
loses control of his alcoholic intake; (iv) rationalizes his use of alcohol; (v) experiences affective change
while under the influence of alcohol; (vi) felt guilty about his use of alcohol, specifically regarding his
most recent arrest; (vii) has a family history of alcoholism; (viii) demonstrated denial regarding his use of
alcohol; (ix) required treatment in the past for his alcohol use; and (x) continued to consume alcohol
despite his alcohol arrests. In the 6/95 Report, Dr. XXXXX also found that the Individual had not shown
evidence of rehabilitation or reformation. Dr. XXXXX further stated that for the Individual to show
adequate evidence of rehabilitation, the Individual would need to abstain from the use of alcoholic
beverages for a minimum of one year and attend Alcoholics Anonymous a minimum of three times a
week, including working with a sponsor. If those two steps were not effective, Dr. XXXXX further
recommended that the Individual receive outpatient therapy at a treatment facility approved by the DOE.

III. ANALYSIS AND FINDINGS OF FACT

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based upon that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this
Opinion concerning the individual's eligibility for access authorization are the following: the nature,
extent, and seriousness of his conduct; the circumstances surrounding his conduct, including
knowledgeable participation; the frequency and recency of his conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The ultimate burden of persuasion as to whether an access
authorization should be granted or restored rests on the individual. See Personnel Security Hearing (Case
No. VSO-0013), 25 DOE ¶ 82,752 (1995). As discussed below, after carefully considering the record in
view of the standards set forth in 10 C.F.R. Part 710, I find that the Individual has been a user of alcohol
habitually to excess and that he has been diagnosed by a board-certified psychiatrist as suffering from
alcohol abuse. Additionally, I find that the Individual has failed to show sufficient evidence of
rehabilitation or reformation. Consequently, It is my opinion that the DOE should not restore the
Individual's access authorization.

As an initial matter, the Individual has acknowledged that he is an alcoholic and for the most part, has not
attempted to rebut the derogatory information pertaining to his past levels of alcohol consumption. The
evidence of excessive alcohol use and concurrent alcohol-related traffic offenses set forth in the
Notification Letter and in the record before me is essentially uncontroverted, and is sufficient to establish
that the Individual has been a user of alcohol habitually to excess. In November 1977 the Individual was
arrested for DWI and in November 1981 the Individual was arrested for DWAI. Exhibit 22 (hereinafter
Ex.); Ex. 23. In September 1994, the Individual was arrested for DUI and was subsequently found guilty
of DWAI. Ex. 12; Ex. 14; Ex. 16. Prior to November 1981, the Individual consumed on average between 6
to 12 cans of beer during most days during the week and became intoxicated an average of a couple of
times every two weeks. <5> Ex. 22; Transcript of February 22, 1996 Hearing at 28 (hereinafter Tr.). In
November 1981, the Individual ceased consuming alcoholic beverages and entered the outpatient treatment
program at XXXXXXXXXXXXXXXX for the treatment of alcoholism. Ex. 22; 6/95 Report at 3. The
Individual's therapy included taking antabuse and attending Alcoholics Anonymous (AA) meetings. Ex.
22; 6/95 Report at 3. The Individual's abstinence from alcohol lasted until sometime in 1983 when the
Individual resumed drinking alcoholic beverages. 5/95 PSI at 13. In August of 1991, the Individual
reported to an OPM investigator that he consumed one or two beers once a week or every couple of
weeks. Ex. 18. In May 1995, the Individual reported that he was consuming two to four beers three or four
times a week. 5/95 PSI at 9. According to his own admission, in the year preceding May 1995, the
Individual had been "under the influence" of alcohol (defined by the Individual as the effect produced by
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the consumption of two to four beers) approximately 10 times. 5/95 PSI at 24. During the period between
1983 and June 1995, the date of the 6/95 Report, the Individual reported that he became intoxicated an
average of 3 times a year. <6>6/95 Report at 2; Tr. at 46-47. In light of the record before me, I find that
the Individual has been a user of alcohol habitually to excess.

In addition, I find that the Individual has been diagnosed as suffering from alcohol abuse by a board
certified psychiatrist. <7>6/95 Report at 4. As mentioned above, the Individual does not challenge Dr.
XXXXX's diagnosis and does not challenge the accuracy of any facts contained in Dr. XXXXX's report.
Tr. at 41, 45. The Individual does challenge Dr. XXXXX's conclusions regarding the need for abstaining
from alcohol in order to be rehabilitated. Tr. at 41. The Individual asserts that although he is an alcoholic
he has his problem in check and can control his consumption of alcoholic beverages. Tr. at 41.
Consequently, the sole question at issue is whether the Individual has shown sufficient rehabilitation or
reformation to mitigate the DOE's derogatory information regarding his alcohol abuse.

At the hearing, the Individual offered testimony from his wife regarding his efforts to change his alcohol
consumption habits. The Individual's wife testified that since the Individual's September 1994 arrest for
DUI, he had changed his attitude regarding his alcohol consumption and consequently reduced his alcohol
consumption to one or two beers, two or three times a week. Tr. at 33-34. Additionally, the Individual's
wife testified that the Individual has not been intoxicated since the September 1994 DUI arrest. The
Individual's wife also testified that the Individual is a very honest and trustworthy person. Tr. at 35.

The Individual testified at the hearing that his current alcohol consumption is currently one or two beers
two or three times a week. Tr. at 39. The Individual further testified that since the September 1994 arrest
for DUI he has only been intoxicated once, that occurring during a December 1995 visit to his wife's
family and that during that incident he did not drive. Tr. at 40. The Individual also testified that he has
learned from his earlier experiences of driving while intoxicated. Tr. at 40. The Individual testified that his
alcoholism is under control and that even when he was a heavy consumer of alcohol his alcoholism was
not as severe as others he had known while attending Alcoholics Anonymous (AA). Tr. at 41, 44. The
Individual testified that he disagreed with Dr. XXXXX's recommendation regarding the need to abstain
from consuming alcohol forever because he feels that he currently does not drink beer to excess. Tr. at 41.
With regard to Dr. XXXXX's recommendation regarding AA, the Individual testified that, while he
thought AA was generally correct in its view that alcoholics should refrain from drinking alcohol, he
currently does not wish to quit drinking alcohol and that attending AA without wanting to quit would be
cheating himself and the individuals at AA. Tr. at 42,46. The Individual further testified that he would
never violate national security by making an unauthorized disclosure of classified material. Tr. at 47.

The Individual's supervisor at DOE/XXXXX also testified on behalf of the Individual. The Individual's
supervisor testified that he had never seen the Individual become intoxicated at work or in any of the
social gatherings they had both attended. Tr. at 60-61. He further testified that the Individual is one of his
best workers and has been described as such by other supervisors. Tr. at 63. The Individual's supervisor
also testified that the Individual was extremely honest and reliable. Tr. at 63-64.

After considering the entire record before me, I must conclude that the Individual has not shown sufficient
evidence of rehabilitation or reformation regarding his alcohol abuse. Most significant to me is the lack of
evidence that the Individual has sought to obtain any kind of treatment program for the most recent
recurrence of his alcohol problem other than his own effort at controlled drinking. Without participation in
some type of treatment program, not necessarily AA, I cannot find that the Individual has been in fact
rehabilitated or reformed with sufficient certainty to justify recommending restoration of his clearance.
<8> A further concern is that without some type of treatment program the Individual could, from his
current pattern of reduced alcohol consumption, relapse into a pattern of abusive drinking. The Individual,
even after a year of outpatient treatment for alcoholism at Washington House, eventually returned to a
pattern of increasing alcohol consumption which culminated in his 1994 arrest for DUI.

Given the testimony before me, I find that the Individual currently consumes much less alcohol than he
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did prior to 1981 or between 1983 and June 1995. Further, the Individual's incidences of intoxication are
significantly fewer than before his September 1994 DUI arrest. However, the Individual's pattern of
reduced alcohol consumption is not of sufficient duration to provide any evidence of reformation. From
the record before me I believe that the Individual's reduction in his weekly consumption of beer began
only after his evaluation with Dr. XXXXX in June of 1995. While the Individual and the Individual's wife
testified that he reduced his alcohol consumption after the September 1994 DUI to one or two beers, two
or three times a week, the 5/95 PSI indicates that as of May 1995 his weekly consumption of alcohol was
significantly greater. 5/95 PSI at 9. Further, the 6/95 Report, dated June 1995, states that the Individual's
current consumption of alcohol at that time was two or three beers, two or three times a week along with a
consumption of five beers consumed in five to six hours, four times a year. 6/95 Report at 2.
Consequently, the Individual's current pattern of reduced drinking (one to two beers, two or three times a
week) is a relatively recent occurrence and is not of such a duration that it provides any significant
evidence that the Individual's alcohol consumption habits have been permanently reformed. Moreover, the
Individual's admitted intoxication in December 1995, during the pendency of proceedings to remove his
security clearance for alcohol consumption, raises some doubt as to the effectiveness of his attempt at
controlling his consumption of alcohol.

While the Individual has testified that he would not reveal material which is classified, the security risk at
issue here is the susceptibility of an individual who is alcohol impaired. The DOE/XXXXX personnel
security specialist testified that the security concern regarding an individual with alcohol problems is with
the individual's increased propensity to release classified information while impaired by alcohol. Tr. at 15.
Consequently, while I believe that the Individual, when sober, would not release classified information, the
Individual would be potentially more susceptible to compromises of classified material when under the
influence of alcohol. These security concerns are not lessened by the fact that the Individual has not been
intoxicated while on the job. See Personnel Security Hearing (Case No. VSO-0054), 25 DOE ¶ 82,783
(1995) (intoxication off the job could enhance the risk that classified material could be revealed or
mishandled). In sum, the Individual's demonstrated alcohol problems and the lack of sufficient evidence of
rehabilitation or reformation potentially raise serious security concerns.

Lastly, it is apparent from the testimony that the Individual is an extremely capable worker. However, the
Individual's superior work performance alone is not sufficient to mitigate the potential security concern
raised by his alcohol abuse. See Personnel Security Hearing (Case No. VSO-0029), 25 DOE ¶ 82,766 at
85,610 (1995).

IV. CONCLUSION

As discussed above, I am of the opinion that DOE/XXXXX properly invoked 10 C.F.R. § 710.8(j) in
suspending the Individual's access authorization. While I commend the Individual's effort in reducing his
alcohol consumption, I find insufficient evidence of rehabilitation, reformation or any other mitigating
factor with regard to the Individual's alcohol abuse. In view of the record before me, including the security
concerns testified to by the DOE/XXXXX personnel security specialist, I cannot find that restoring the
Individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, it is my opinion that the Individual's access
authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, DC 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. The address to which submissions
must be sent for purposes of serving the Office of Security Affairs is:
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Director

Office of Safeguards and Security

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

<1>

1/ A level "Q" access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>/ On February 5, 1996, I conducted a prehearing conference with the Individual and DOE Counsel as
mandated by 10 C.F.R. § 710.25(f).

<3>3/ At the prehearing conference, DOE Counsel informed the Individual and me that he would offer
testimony from Dr. XXXXX via telephone at the hearing. However, on February 12, 1996, DOE Counsel
informed me that he was not going to call Dr. XXXXX to testify due to the psychiatrist's illness and that
he would rely exclusively on Dr. XXXXX's written evaluation report.

<4>/ Antabuse is a drug used in the adjunctive treatment of alcoholism. See Goodman & Gilman's The
Pharmacology of Therapeutics, 387-88 (A. Gilman, L. Goodman & A. Gilman 6th ed. 1980).

<5>/ The Individual's wife testified that prior to receiving treatment at XXXXXXXXXXXXXXXX in
1981, the Individual would become intoxicated an average of a couple times every two weeks. Tr. at 28.
The Individual informed Dr. XXXXX that he became intoxicated approximately six or eight times a year
prior to treatment at XXXXXXXXXXXXXXX. 6/95 Report at 2-3. The Individual's wife's testimony
seems more credible especially in light of the fact that the OPM Report cites XXXXXXXXXXXXXXXX
records indicating that the Individual prior to his admission for treatment consumed 6 to 12 beers on most
days of the week. See Ex. 22. Even if I were to accept the lesser frequency of intoxication reported by the
Individual to Dr. XXXXX regarding the pre-1981 period, the record would still be sufficient for me to find
that the Individual has been a habitual user of alcohol to excess.

<6>/ There was conflicting testimony regarding the number of times the Individual became intoxicated
after he resumed drinking in 1983. The Individual's wife testified that after the Individual resumed
drinking alcoholic beverages in 1983, the Individual would become intoxicated approximately a couple of
times every two weeks. Tr. at 36. The Individual testified at the hearing that he became intoxicated on an
average of three times a year during the period after 1983. Tr. at 46-47. In evaluating the testimony, I note
that the Individual's testimony is consistent with what he reported during his psychiatric examination by
Dr. XXXXX in June 1995. See 6/95 Report at 2. Further, I note that the Individual's wife's testimony
regarding the frequency of intoxication is somewhat inconsistent. While she testified that the Individual's
alcohol consumption after 1983 was less frequent than prior to 1981, she also testified that the Individual's
rate of intoxication was the same during both periods of time. Compare Tr. at 28-29 with Tr. at 36.
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Consequently, I find the Individual's report of becoming intoxicated an average of three times a year after
his resumption of drinking in 1983 to be a more credible statement.

<7>/ I take official notice of the fact that Dr. XXXXX is a board certified psychiatrist. See Personnel
Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995).

<8>/ In making my determination regarding rehabilitation, I have given reduced weight to Dr. XXXXX's
recommendations regarding the requirements for the Individual's rehabilitation because of the lack of oral
testimony from Dr. XXXXX himself. Without oral testimony from Dr. XXXXX, I do not have the
opportunity to benefit from an examination and cross-examination of Dr. XXXXX or pose questions of
him. See Personnel Security Review (Case No. VSA-0014), 25 DOE ¶ 82,782 at 85,721 n.3 (1995). In
making my determination, however, I note that the Individual has not met any of Dr. XXXXX's
requirements for rehabilitation.
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Case No. VSO-0077, 25 DOE ¶ 82,806 (H.O. Tao
May 23, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:January 4, 1996

Case Number:VSO-0077

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to retain a
level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." <1>

I. Background

Since 1980, the individual has worked at XXXXXXXXXXXXXXXXXXXXXXXXXXXX in
XXXXXXXXXXXXXXXXXXXXXXX. As a condition of his employment, the Department of Energy
(DOE) and the individual's employer require that the individual obtain and maintain a security clearance.
As part of that process, the Personnel Security Division of the DOE/XXXXX Operations Office (DOE
Security) periodically reinvestigates all clearance holders to determine whether they warrant a reevaluation
of their security status. Following such a reinvestigation of the individual, DOE Security determined that
information existed which was substantially derogatory and created questions regarding the individual's
continued eligibility for access authorization. Accordingly, the Manager of the XXXXX Office suspended
the individual's level "Q" access authorization and obtained authority from the Director of the DOE Office
of Safeguards and Security to initiate an administrative review proceeding.

On October 13, 1995, the Assistant Manager for Management and Administration of the DOE's XXXXX
Operations Office commenced the administrative review proceeding by informing the individual that
information possessed by the DOE created a substantial doubt concerning his continued eligibility for a
"Q" access authorization. I will hereinafter refer to this letter as the Notification Letter. In accordance with
10 C.F.R. § 710.21, the Notification Letter included a statement of derogatory information possessed by
the DOE. Specifically, the Notification Letter included information described in 10 C.F.R. § 710.8(k) and
710.8(l). The Notification Letter also informed the individual that he was entitled to a hearing before a
Hearing Officer in order to resolve the substantial doubt regarding his continued eligibility for access
authorization.

In an October 31, 1995 letter, the individual requested a hearing on this matter. The Director of DOE
Security forwarded the individual's request to the Office of Hearings and Appeals (OHA) on January 4,
1996. The Director of the OHA appointed me the Hearing Officer in this matter on January 16, 1996. In
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accordance with 10 C.F.R. § 710.25(f), I conducted a prehearing telephone conference with the parties on
March 14, 1996. On XXXXXXXXXXXXX, I convened a hearing involving all of the parties in
XXXXXXXXXXXXXXXXXXXXXXX.

Eight witnesses testified at the hearing. The witnesses were a personnel security specialist; the individual's
psychiatrist; the individual's licensed clinical psychologist; three professional drug treatment counselors;
the individual's supervisor; and the individual himself.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual on October 13, 1995, included a
statement of derogatory information in possession of the DOE that created a substantial doubt as to the
individual's continued eligibility to hold a "Q" clearance. On the basis of that derogatory information, the
Manager of the XXXXX Operations Office (Manager) believes that the individual "[t]rafficked in, sold,
transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule of
Controlled Substances established pursuant to Section 202 of the Controlled Substances Act of 1970" and
"[e]ngaged in . . . unusual conduct or is subject to circumstances which tend to show that the individual is
not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject
to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security." See 10 C.F.R. § 710.8(k), (l). Specifically, the Notification Letter states
that the individual used marijuana (on average, twice a week), peyote (five or six times) and LSD (three
times) from 1973 through 1977. Because of this drug usage, DOE Security required that the individual
sign a drug certification. On February 25, 1981, the individual signed a drug certification which provided
written assurance that he would refrain thereafter from using any illegal drugs for as long as he remained
employed in a position requiring a DOE access authorization. However, the Notification Letter also states
that in a July 31, 1995 Questionnaire for Sensitive Positions (QSP) and during a Personnel Security
Interview (PSI) conducted on August 15, 1995, the individual admitted that he used crack cocaine from
November 1992 through June 1995. Finally, the Notification Letter states that the individual admitted
during his 1995 PSI that during the time he used crack cocaine he was aware of the DOE drug policy
prohibiting the use of illegal drugs. The Manager cited all of the individual's above-mentioned drug usage
as subject to the provisions of 10 C.F.R. § 710.8(k) and listed the individual's violation and awareness of
the drug certification as subject to the provisions of 10 C.F.R. § 710.8(l).

III.Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. §§ 710.1 et seq. dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts
and circumstances. In fact, the applicable DOE regulations require the Hearing Officer to make a
"common-sense judgment . . . after consideration of all the relevant information." 10 C.F.R. § 710.7(a). I
must therefore consider all information, favorable or unfavorable, that has a bearing on the question of
whether restoring the individual's security clearance would compromise national security concerns.
Specifically, the regulations compel me to consider the nature, extent, and seriousness of the individual's
conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct; the age
and maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the individual's potential for being susceptible to pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c). It is the totality of these facts and circumstances that will shed light on whether the
individual could fail to perform his security responsibilities adequately. Although it is impossible to
predict with absolute certainty an individual's future behavior, as the Hearing Officer, I am directed to
make a predictive assessment. Thus, it is incumbent upon the individual to demonstrate that restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). After careful consideration of these factors and
all the evidence in the record in this proceeding, I find that the individual has failed to make this showing,
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and that his clearance should therefore not be restored.

From the record in this case, there can be no doubt that the individual used cocaine for two and one-half
years and in that time, violated his DOE commitment to abstain from using illegal drugs. I find that these
acts clearly satisfy the criteria outlined in 10 C.F.R. § 710.8(k) and (l). The individual claims however, that
there are a number of mitigating circumstances. In support of his contention that mitigating circumstances
exist to explain his cocaine usage and the violation of his drug certification, the individual provided some
details of his life. The individual testified that he has had dysthymia (chronic depression) throughout his
life. Transcript of April 2, 1996 Personnel Security Hearing at 153 (hereinafter Tr.). Following the
individual's divorce in 1985 and his subsequent legal battles with his ex-wife over the custody of their two
children, the individual developed a dependency on alcohol and began using cocaine in 1992. Tr. at 132.
The individual testified, "I was carrying a tremendous amount of bitterness against my ex . . . I think that is
why I started becoming more and more depressed and I started depending on alcohol more and more for
relief . . . I was becoming an alcoholic." Tr. at 132-133. The individual states that he used alcohol and
cocaine to self-medicate his dysthymia and to help address problems in his personal life. Tr. at 144-146.
The individual also states that other than his recent cocaine usage, his personal record is good <2>, and
that he has taken significant steps through extensive recovery activities to bring his addictive behavior
under control and into permanent remission.

The individual also provided the supportive testimony of several witnesses who have been involved in his
recovery activities. The individual's psychiatrist, who is board-certified in addiction psychiatry and
certified by the American Society of Addiction Medicine, provided expert testimony regarding the
individual's cocaine usage. Specifically, he testified that the individual has finished an intensive outpatient
program for substance abusers and since then has been very committed and involved in setting up his own
extensive aftercare program. Tr. at 51. See Individual's Exhibit 2. The outpatient program included random
drug testing and the individual has always tested negative. Tr. at 99. Also, the individual's psychiatrist and
a licensed clinical psychologist, each of whom is currently a part of the individual's aftercare program,
testified that the individual has demonstrated adequate evidence of rehabilitation and reformation from his
substance abuse problems. Tr. at 51-52 and 116-118. The individual has gone nine months without a
relapse and his cravings for cocaine are "basically absent." Tr. at 51 and 156-157. The individual's
psychiatrist also testified that nine months is significant because after six months of abstinence, the risk of
a return to cocaine usage is about 5 percent. Tr. at 54-55. According to the individual's psychiatrist, this
risk is not significantly higher than the 3 to 4 percent risk that an individual in the general population will
use cocaine. Tr. at 53-55. Furthermore, according to the testimony of the individual, his psychiatrist, and
one of his counselors, the individual's depression was the underlying reason for his cocaine usage. See Tr.
at 51-52, 102-103 and 131-133. The individual's psychiatrist also testified that he did not believe the
individual would go back into depression because the individual is much more aware of the nature of his
depression and how it sneaks back into his life. Tr. at 53. Thus, the individual argues that since his
depression is now under control, he has eliminated the reason for his cocaine problem. Finally, the
individual argues that recent changes in his life, including extensive recovery activities over the last ten
months, should prevent any future relapses. Specifically, the individual contends that the life changes he
has made revolve around his "higher-power centered" 12-step recovery program. The individual states that
he now knows he is an addict and that he believes his 12-step program provides a great deal of support.
Tr. at 155.

Based on these testimonies, I find that reasons exist to help explain why the individual began to use
cocaine, but that several significant facts outweigh these explanations. I do not believe that the individual's
current recovery activities guarantee with a sufficient degree of certainty that he will not engage in activity
that would be contrary to the best interests of national security. From the record it is clear that the
individual's 12-step recovery program is not a new development in his life. The individual stated several
times in his May 1992 PSI that he had been involved in 12-step recovery activities through two support
groups, Co-dependence Anonymous and Adult Children of Alcoholics. DOE Exhibit 10 at 14-15, 23, 29-
30, and 33. While the individual may have a renewed commitment toward his 12-step program, which he
admits currently provides a great deal of support, the record indicates that he had a similar support
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mechanism in place before he first began using cocaine. Thus, I do not believe that by simply having a
new 12-step program, the individual has provided any real assurance that a future relapse is preventable.

I also find it significant that the individual continued to have problems with the use of illegal drugs despite
having had several counselors and therapists who treated him for depression and personal problems since
college. 1992 PSI at 10-36. In fact, the individual testified that he was in therapy immediately after he and
his wife separated and that he also had a couple of other therapists after that time. Tr. at 154-155. In
addition, the individual testified that he was in therapy at the time he began using cocaine. Tr. at 155-156.
<3> The individual testified that his divorce and custody battle triggered his dependency on alcohol and
eventually cocaine. Tr. at 132. Clearly, in the past, therapy for depression and a 12-step program did not
help the individual avoid the poor choice of "self-medicating" with cocaine. Although the individual may
be more aware of his depression now, I am not certain that his recovery and counseling activities have
changed significantly since his problem days to guarantee that he will not "self-medicate" again during
future stressful times.

The individual contends that the reason he used illegal drugs in the past was to "self-medicate" his
dysthymia. Nevertheless, he asks me now to believe his experts' opinions that his dysthymia is no longer a
problem because it is currently under control and the chance of a recurrence is slight. However, the
individual honestly acknowledged during his testimony that "I don't feel very secure in general right now .
. . there is still a lot of emotional upset . . . I'm not as depressed as I was, but I don't think I'm cured . . . I'm
really leaning on the program . . . and the support I've got. . . ." Tr. at 156. This sincere admission indicates
to me that the individual's potential for a depression relapse is not slight, but remains a very delicate
balance between the maintenance of his many recovery activities and the inevitable emotional stress in his
life. Although I believe that in the nine months between the start of the individual's recovery activities and
the hearing date that he has accomplished a great deal in overcoming the problems in his life, I do not feel
that he has yet demonstrated the high level of recovery necessary to warrant restoration of his clearance. I
will now address the individual's behavior subject to the provisions of 10 C.F.R. § 710.8 (l).

The individual's history of seeking out professional help for his problems is admirable. It indicates to me
that he recognized he had a personal problem and took steps to address his depression. What concerns me
about the individual's behavior is that despite being under professional care for his depression, the
individual continued to violate over a lengthy period of time his DOE commitment to abstain from drug
usage. The violations did not end shortly after his first experiments with cocaine, but continued over two
and one-half years. Depression may have led him to the cocaine and he may now have gotten control over
his cocaine problem through his extensive recovery activities, but I cannot find that the individual's
depression excuses his repeated violation over two and one-half years of his commitment not to use illegal
drugs. His willingness to repeatedly violate his commitment evinces a willingness to break the law.

Furthermore, I have concerns regarding the individual's acknowledgment that he was terrified because of
the potential loss of his clearance, his deteriorating health, and the threat to his marriage and life caused by
his cocaine usage, and yet, he chose never to tell anyone about his cocaine usage, including his second
wife and therapist. Tr. at 149 and 156. Instead of immediately confronting his drug abuse problem, he let
it take over his life when therapeutic help was readily available to him. I feel this inaction is another
example of the individual's unreliability and poor judgment. <4>

Finally, the individual argues that DOE Security should have offered him the EAPRO alternative and that
DOE Security violated its own guidelines through its failure to offer him admission to the EAPRO. I do
not have the authority under the DOE regulations to decide these matters. In July 1993, DOE Security
established the EAPRO as an alternative to the hearing process for selected personnel security cases
involving substance abuse. DOE Security designed the program to permit employees to complete their
rehabilitation or reformation efforts, instead of having their case referred for processing under the 10
C.F.R. Part 710 regulations. Employees who accept the EAPRO as an alternative to the hearing process
agree to subject themselves to a closely monitored program of total abstinence from all psychoactive
substances. These employees also agree to the revocation of their security clearances should they violate
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the terms of the program, and to forfeit their right to a hearing under Part 710.

The Part 710 regulations provide me with the authority to make a recommendation to the Director of the
Office of Security Affairs regarding an individual's suitability for access authorization. These regulations
do not authorize me to make decisions regarding the EAPRO. The Office of Security Affairs decides
whether it should offer the EAPRO to an employee based on its own guidelines. Under the current DOE
regulations, the Office of Security Affairs' decision to offer the EAPRO is not subject to review by an
OHA Hearing Officer. Personnel Security Review, Case No. VSA-0014, 25 DOE ¶ 83,002 (1995).
Furthermore, it is also not within my jurisdiction to decide whether DOE Security properly followed its
own guidelines in deciding whether or not to offer the EAPRO alternative. Accordingly, I am unable to
consider the individual's arguments concerning the EAPRO.

IV. Conclusion

The fact that the individual used an illegal drug and had a commitment in writing to the DOE to abstain
from using an illegal drug and violated that commitment for a period lasting two and one-half years is not
in dispute. What the individual has attempted to show is that mitigating circumstances exist to excuse his
behavior. Although the individual has made great strides in his substance abuse recovery, I believe that the
individual has not sufficiently mitigated the security concerns outlined in the Notification Letter because
his reliability is not at the high degree required under the regulations. Thus, I find that the individual used
an illegal drug and engaged in conduct demonstrating that he is not honest, reliable or trustworthy within
the meaning of 10 C.F.R. § 710.8(k) and 710.8(l). Accordingly, based on the record in this proceeding, I
am unable to conclude that granting the individual access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest. For these reasons, I find
that the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. A party must file such a request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve a copy on the other party. If
either party elects to seek review of the Opinion, that party must file a statement identifying the issues on
which it wishes the OHA Director to focus. They must file this statement within 15 calendar days after the
party files its request for review. The party seeking review must serve a copy of its statement on the other
party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date:

<1>/ A level "Q" access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be
referred to variously in this Opinion as access authorization, a security clearance, or a "Q" clearance.

<2>/ The individual's supervisor testified that the individual has performed his duties at a high level. I find
this testimony unimportant here because the individual's competency to perform his job is not evidence of
his ability to protect national security both on and off the job.

<3>/ In the individual's 1995 PSI, contrary to his testimony, he was uncertain whether or not he was in
therapy at the time he began using cocaine. See 1995 PSI at 39 and 44.

<4>/ In fact, I must also note that the individual did not on his own initiative self-report his cocaine
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problem to the DOE in a timely manner. He revealed his cocaine usage while responding to a question
about it on his 1995 QSP, two and one-half years after he first began using cocaine.
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DECISION AND ORDER

OF THE DEPARTMENT OF ENERGY

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: January 4, 1996

Case Number: VSO-0078

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") for reinstatement of a "Q"
access authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This opinion will consider whether, based on the testimony and other evidence
presented in this proceeding, the individual's access authorization should be reinstated.

I. PROCEDURAL BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter. In that
letter, the individual was informed that information in the possession of the Department of Energy's
XXXXX Operations Office (DOE/XXXXX) created a substantial doubt concerning his eligibility for a
"Q" access authorization. The notification letter specified that the individual engaged in unusual conduct
tending to show that he is not reliable, honest or trustworthy within the meaning of 10 C.F.R. Section
710.8(l) [Criterion (l)]. The basis for this statement provided in the notification letter is:

In February 1995, [the individual] turned in an obviously false 161-K credential. . . . It is the belief of the
Department that [the individual] forged this false 161-K credential in order to avoid disciplinary action for
losing his real 161-K credential.

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. On November 16, 1995, the individual
requested a hearing. The individual's request for a hearing was forwarded by the DOE/XXXXX to the
Office of Hearings and Appeals (OHA). On January 16, 1996, I was appointed the Hearing Officer in this
matter. In accordance with 10 C.F.R. Section 710.25(e) and (g), the hearing was convened in
XXXXXXXXXXXXXXXXXXXXXX, on XXXXXXXXXXXXXXXXX. A post hearing brief was
submitted by the individual on April 15, 1996.

II. FACTUAL BACKGROUND

The basic facts in this case are not in dispute. The individual was a
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXX employed by
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX under a contract to
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX to provide protective force
services. On February 28, 1995, XXXXXXXXXXXXXX, the protective force office manager for XXX,
(hereinafter "the XXX Office Manager") was preparing a list of five old 161-K credentials which she had
received in exchange for five new 161-K credentials. While preparing that list she determined that the
reference number on the 161-K credential with the individual's picture was not the same as the reference
number she had placed on the individual's credential. Her supervisor reviewed the 161-K credential and
determined that it was a forgery. The DOE/XXXXX and the individual agree that the pictured 161-K
credential that the XXX Office Manager examined on February 28, 1995 is a counterfeit.

A 161-K credential authorizes a specific XXX to carry a firearm on the XXXXXXXXX facility. The 161-
K credential is a green card with a picture of the XXX to whom it is issued. The genuine credential has a
red seal, two reference numbers, and two original signatures. One of the signatures is that of the XXX to
whom the credential was issued; the other is the signature of a DOE official. Both of the reference
numbers are assigned and typed on the form by the XXX Office Manager. The picture on the forged
credential is a picture of the individual taken by the XXXXXXXXX Badge Office. The forged credential
is blurry, the DOE authorizing signature is a copy and there is no red seal. There is agreement that the
forged credential was made by copying a genuine credential, deleting identifying information and then
copying that copy onto green paper.

The notification letter stated that the individual had turned in the counterfeit 161-K credential. The letter
also found that he had forged the credential. The individual denies forging the 161-K credential and
affirmatively indicates that he had no part in or knowledge of the forgery.

The DOE/XXXXX's cause of concern in this case is Criterion (l) as a result of its belief that the individual
forged a DOE credential. As stated above, Criterion (l) involves information that an individual has
engaged in behavior which shows that he is not honest, reliable or trustworthy. Fraud by an individual in
the form of a deliberate omission from a DOE form or the forgery of a DOE document or credential
creates a substantial doubt that an employee could be trusted to safeguard classified information or uphold
security regulations. See Personnel Security Hearing, VSO-0041 25 DOE ¶82,775 at 85,671 (1995). See
also Personnel Security Hearing, VSO-0001 24 DOE ¶82,751 at 85,507 (1994); Personnel Security
Hearing, VSO-0039, 25 DOE ¶82,779 at 85,703 (1995).

III. ANALYSIS

The individual denies that he participated in forging the credential. Section 710.7&copy; requires me to
consider several factors relevant to the possible mitigation of the conduct described in the Notification
Letter. I find that the record in this case contains no arguments or circumstances that would mitigate the
Criterion (l) security concerns if I conclude that the individual did participate in the forgery of his 161-K
credential. 10 C.F.R. § 710.7(c). Therefore, I will only consider whether the individual has convinced me
that he did not forge the 161-K credential.

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). I have examined the evidence
concerning the forgery in light of the requirements of Part 710, and assessed the credibility and demeanor
of the witnesses who gave testimony at the hearing.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard, which is designed to protect national security interests. A hearing
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
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authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with
the national interest" standard for the granting of security clearances indicates "that security determinations
should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing, VSO-0002, 24 DOE ¶ 82,752 at 85,511
(1995).

The individual's position focuses on the opportunity and the motive of others to have forged and switched
his 161-K credential. I will first deal with the motives for others to have forged and then switched the
individual's 161-K credential. The individual testified in response to the question of why someone would
create a false credential and switch it with his legitimate credential. He testified:

A. ... You have to understand some of the crazy things that went on during the union drive. Uh -- we had
people breaking into lockers, stealing equipment, uh, stealing badges, stealing credentials. We had live
rounds found in Mr. XXXXXXXX's office. We had people bringing dolls in with female parts drawn on
them. We had some very strange things happening, where -- my theory, and this is only my opinion --
people trying to get other people in trouble, depending on their views about the union. It was a very, uh, it
was a very tense time, when the union drive was going on. I don't have any -- I had no direct threats made
to me. But I -- there was always the possibility it wasn't done as a joke.

Transcript at pages 227-228. This testimony is the only testimony regarding the motive of others. It
suggests two possible motives. First labor organizational activity had left some members of the protective
force with bad feelings toward the individual. Those with feelings of ill will may have made the switch to
cause the individual disciplinary difficulty. Second, the credential switch may have been a prank by
another XXX. The individual has failed to suggest any person with these motives or to question other
witnesses to substantiate the reasonableness of his suggested motives. Accordingly, there is no evidentiary
support for the possibility that these motivations exist, and I find them to be pure speculation.

The chief focus of the testimony presented by the individual's attorney was on three possible opportunities
when someone else could have switched the individual's credential. The first opportunity was during the
one week period, February 21, 1995 through February 28, 1995, when the credential was in the XXX
Office Manager's desk. The individual believes he may have turned in the authentic 161-K credential on
February 21, 1995, and during the week it was in the XXX Office Manager's desk someone switched the
credential. The testimony indicated that the XXX Office Manager's desk was locked when she went to
lunch and when she left in the evening. She indicated that she did not lock her desk when she stepped out
of the office for a moment (e.g., to use the rest room). Transcript at pages 92-95. At the hearing the
individual's attorney presented testimony to show that the desk was not absolutely secure and therefore it
was possible for someone to have made ??the switch. I am convinced that it was possible for someone
familiar with the office to have made such a switch while the credential was in the desk of the XX Office
Manager. However, in order to carry his burden, the individual should have come forward with additional
testimony that would convince me that such a switch was likely. He did not.

Without direct testimony on the issue, it is difficult to evaluate the possibility that such a switch was
actually made, but the existing testimony in the record indicates that such a switch was unlikely. The
testimony from the XXX Office manager indicated that the XXX Office Manager's desk was in a common
area. Apparently there was one door to reach the main hall of the building. A short interior hallway leads
from the common area to the main hall door. Adjoining the common area was the offices of the two SPO
Majors. These two Majors were the managers of the Protective Force. From the limited testimony, I
conclude there are only three people who would have known where the credentials were kept, had access
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to the desk and had been aware that the XXX Office Manager, after initially accepting the credential,
would later review the reference numbers and thereby discover the forgery. The three individuals were the
XXX Office Manager and the two Majors who were the managers of the protective force. We had
testimony from two of the three, the XXX Office Manager and Major XXXXXXXXXXX. The testimony
of both the XXX Office Manager and Major XXXXXX indicated that they were responsible, candid and
held no malice against the individual. There was no indication that either individual would have had any
reason or inclination to forge and switch the credential.

Major XXXXX, the third individual with the requisite access and knowledge, was not called as a witness.
The individual has not asserted, let alone established, that Major XXXXX switched the credentials. Since
she was not called, I have no way to evaluate her character or motives. Furthermore, the record indicates
that both the Majors supervised the individual. Therefore they would have had simpler, more direct means
to cause the individual "disciplinary difficulties." I therefore see no reason why they would be involved in
a switch of credentials. I therefore conclude that it is unlikely that anyone made a switch while the
credential was in the XXX Office Manager's desk.

The two other opportunities for a switch of the credential occurred prior to the date the individual turned in
the credential to the XX Office Manager, February 21, 1995. The testimony indicated that the first
opportunity was the week in August 1994 when the credential was in the possession of the XXX. The
testimony indicated the second opportunity occurred when the individual left his credential in his locker
when he was jogging on the facility. The testimony made it clear that a number of protective force
employees clearly had an opportunity to make the switch on those occasions.

The issue again is whether there is a convincing basis for believing that someone other than the individual
may have made the switch. The individual's attorney did not present any testimony to suggest that a
specific person other than the individual made the switch. Nor did he provide testimony from co-workers
of the individual who believe that someone other than the individual may have made the switch. Without
specific and direct testimony it is difficult to evaluate the possibilities. Nevertheless, I have tried to
consider whether there is a possibility that someone else made the switch. I find that this possibility is
remote. Any person considering making the switch who knew the procedure for a lost credential would
have assumed that if the individual discovered the switch, he simply would have reported the credential
missing and received a new credential. It is my belief that anyone angry enough at the individual to have
forged and switched the credential would have been unlikely to design a plan that might have remained
undetected for a long period and had such an uncertain impact on the individual. Some of the uncertainties
that would occur to someone designing this plan are that the individual might have lost the forged
credential, he might not have turned in the credential for years, the forgery might not have been
discovered when it was turned in or no significant action might have been taken as a result of the forgery.
Therefore, I believe that there is little likelihood that someone switched the credential prior to February 21,
1995, the date the individual turned in the credential to the XXX Office Manager.

The final element in the individual's argument is a challenge to the DOE/XXXXX finding that the
individual's motivation for forging the credential was fear of disciplinary action for losing his credential.
During the hearing, several members of the guard force testified that they had lost their 161-K credential.
Those witnesses indicated that they requested a new credential and that it was issued with no questions or
disciplinary action. I find that it is very likely that the individual could have obtained a duplicate credential
without any disciplinary action. However, I was not convinced when the individual testified that he
believed no disciplinary action would be taken. He was asked:

Q. Were you aware that you'd get into trouble by losing your 161-K card?

A. Absolutely not. All my experience was that you had a possible day or two work loss, because you
weren't able to work at your regular job. Other than that, it was, uh, something that happened.

Transcript at page 244. For him to suggest that he was certain that the loss of his 161-K credential would
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"absolutely not" lead to disciplinary action seems to be inconsistent with the cautious and evasive nature
of his other testimony. During his security interview he testified on the same issue.

Q. Do they get -- do the people get in any kind of trouble, disciplinary action?

A. I've never heard of it from -- from a lost, uh -- you know, badge or the card.

Q. Now, you -- with -- with your past disciplinary record, if you lost a 161-K card, or credential -- I keep
messing up -- what do you think they would do to you, if anything?

A. Oh, I see what you're saying. You're saying, ah, I have a pattern of, ah, of -- probably get a warning, I
would say. I don't know.

Transcript of Security Interview at page 33. His testimony at the security interview was much more
ambivalent and in character with his normal responses during the hearing. Therefore, I am not convinced
that the individual believed that there would be no disciplinary action for the loss of his 161-K credential.
In fact, the apparent certainty with which he gave the answer may have been a subterfuge and leads me to
question whether his testimony was candid.

Further, during portions of his testimony the individual appeared to me to be evasive. For instance the
individual was asked on several occasions during the hearing and during his Personnel Security Interview
whether he thought the forged credential that was present at the hearing was the credential he turned into
the XXX Office Manager. Testimony of this type would help to narrow the possibilities as to when the
switch was made. He was clearly unwilling to try to answer the questions or provide any indication of
whether the credential was the same as the one he turned into the XXX Office Manager.

Q. Is there anything you stated to Major XXXXXX that was incorrect?

A. I think there was one point where he asked me if this was the card I turned in, and I may have said it's -
- it was similar, but I did not say that was my card. I think that, uh, going over the papers I got, it looks
like that I said that's the card I turned in. And I didn't; I said it was similar.

Transcript at 237. See also Transcript at pages 218, 238 and 252. The forged credential was in quite bad
condition in that the lamina was curling on the edges and the section of the credential where one of the
reference numbers appears was completely unreadable. I believe a forthright person would have an
opinion as to whether the credential presented to him at the hearing was likely to have been the credential
turned into the XXX Office Manager. Instead of trying to help clarify the issue he just reiterated that he
was not sure. He seemed to be trying to distance himself from the forged credential for no good reason. In
order to establish that it is appropriate to restore security access, it is incumbent on the individual to be
forthcoming in order to convince the hearing officer that he is honest and reliable. In my opinion the
individual did not provide full and candid answers to the questions he was asked.

IV. CONCLUSION

The individual through his attorney was under an obligation at the hearing to present witnesses and
vigorously question them concerning their motives and opportunity in order to convince me that the
individual did not forge the document. The individual's burden here is more than to show that an
alternative forgery theory is possible. The individual is also under an obligation to come forward in a
candid way to provide his best recollection of the facts and as much specific information as possible.
Personnel Security Hearing, VSO-0060, 25 DOE ¶82,788 at 85,760 (1996).

I find that the individual was not forthcoming. I also find that the testimony produced by the individual's
attorney only provides suppositions. There was no testimony to lead me to believe the forgery was
actually done by another individual. In contrast, the motive suggested by DOE/XXXXX for the forgery is
a logical one and there was support for it in the testimony. Moreover, the individual had ample
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opportunity to commit the forgery. I therefore believe that the DOE/XXXXX properly invoked 10 C.F.R.
Section 710.8(l) in connection with the individual's access authorization. In view of the record before me, I
am not persuaded that reinstating the individual's access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest. Accordingly, I find that the
individual's "Q" access authorization should not be reinstated.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response within
20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals
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This Opinion concerns the eligibility of XXXXX ("the Individual") for continued access authorization
under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material.<1> The Individual's access authorization was
suspended by the XXXXX Operations Office of the Department of Energy (DOE/XXXXX). As explained
below, it is my opinion that the Individual's access authorization should not be restored.

I. Procedural Background

The Individual has been employed since 1985 at
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. He held a "Q" access authorization
until January 1994, when his security clearance level was changed to an "L." In January 1995, the
Individual reported to the DOE that in the previous month he had been arrested for Driving Under the
Influence of alcohol (DUI) and Resisting Arrest. Pursuant to 10 C.F.R. § 710.9(a), DOE/XXXXX
conducted a recorded Personnel Security Interview (PSI) with the Individual on March 10, 1995. Since
information creating doubt as to the Individual's eligibility for a security clearance remained unresolved
after that interview, DOE/XXXXX requested that the Individual be interviewed by Dr. XXXXX, a board-
certified psychiatrist and contracted consultant to the DOE. That interview occurred on August 18, 1995,
and Dr. XXXXX prepared a Psychiatric

Examination Report dated September 10, 1995. On the basis of that report and other information obtained
about the Individual, DOE/XXXXX suspended his security clearance and requested from the Director of
the DOE Office of Safeguards and Security the authority to conduct an administrative review proceeding
under 10 C.F.R. Part 710, Subpart A.

The administrative review proceeding began with the issuance of a Notification Letter dated November
29, 1995. That letter informed the Individual that "[r]eliable information in the possession of the DOE has
created a substantial doubt concerning [his] continued eligibility for an access authorization . . . ." In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of that derogatory
information. The Notification Letter also stated that the Individual was entitled to a hearing before a
Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.

file:///persecc.htm#vso0079
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On January 3, 1996, the Individual requested a hearing without filing a separate written response to the
allegations in the Notification Letter. Under the applicable regulations, such a request for a hearing is
deemed a general denial of all of the reported information listed in the Notification Letter. 10 C.F.R. §
710.21(b)(5). DOE/XXXXX forwarded the Individual's request for a hearing to the DOE's Office of
Hearings and Appeals. On January 18, 1996, I was appointed the Hearing Officer in this matter.

On February 27, 1996, the prehearing conference required by 10 C.F.R. § 710.25(f) was conducted by
telephone. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was convened in
XXXXXXXXXXXXXXXXXXXXXX, on XXXXXXXXXXXXXX. At the hearing, the following
witnesses were called to testify by the DOE Counsel: the Individual, Dr. XXXXX, the Individual's Group
Leader at XXXX, and a DOE Personnel Security Specialist. The following witnesses were called to testify
by the Individual: the Individual's wife, his XXXX Team Leader, two co-workers, a long time friend, and
XXXXXXXXXX, a substance abuse counsellor with XXXX's Employee Assistance Program (EAP). In
addition, the Individual's personal physician testified by telephone. During the course of this proceeding,
DOE Counsel submitted 19 exhibits (Exs. 1-19) and the Individual submitted three exhibits (Exs. A-C).
On April 2, 1996, I received the transcript of the hearing.<2>

II. Statement of Derogatory Information

In the Notification Letter, the DOE alleged that the Individual "is a user of alcohol habitually to excess, or
has been diagnosed by a board-certified psychiatrist as alcohol dependent," which is derogatory
information under 10 C.F.R. § 710.8(j) (Criterion J). The DOE also alleged that the Individual's
"alcoholism is an illness or mental condition which, in the opinion of a board- certified psychiatrist causes,
or may cause, a significant defect in the [Individual's] judgment or reliability." Notification Letter,
Enclosure 2 (citing 10 C.F.R. § 710.8 (h) [Criterion H]).

The information presented in the Notification Letter in support of these allegations can be summarized as
follows:

A. According to the September 10, 1995 Psychiatric Examination Report (Ex. 12), it was the opinion of
Dr. XXXXX that the Individual (1) is a user of alcohol habitually to excess, has alcohol-induced liver
damage, and has not shown adequate evidence of rehabilitation; (2) has an illness or mental condition, i.e.,
alcoholism, which causes or may cause, a significant defect in judgment or reliability; and (3) meets the
criteria for Substance Dependence, Alcohol, listed in the Diagnostic and Statistical Manual for Mental
Disorders, Fourth Edition (DSM-IV).

B. At the time the Individual was arrested for DUI and Resisting Arrest on December 17, 1994, his blood
alcohol level, according to breath alcohol tests, was .10.

C. On January 1, 1986, the Individual was arrested for Disturbing the Peace. He had consumed a pint of
vodka and admitted to being drunk.

Although two criteria under Section 710.8 are cited in the Notification Letter, the derogatory information
in this case concerns only one type of conduct: the individual's consumption of alcohol. Accordingly, the
initial questions to be addressed are whether the individual is a "user of alcohol habitually to excess"
(Criterion J) and whether, as a result of his consumption of alcohol, he has an "illness or mental condition
which in the opinion of a board-certified psychiatrist, causes, or may cause, a significant defect in his
judgment or reliability" (Criterion H).

III. Findings of Fact and Analysis

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a).The facts
concerning the Individual's consumption of alcohol are basically not disputed by the Individual, who
acknowledges that he is an alcoholic (Tr. at 36, 43). The Individual also does not dispute that he was



Case No. VSO-0079, 25 DOE ¶ 82,803 (H.O. Hochstadt May 1, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0079.htm[11/29/2012 1:32:44 PM]

arrested on the two occasions cited in the Notification Letter and that he was drinking on those
occasions.<3> The Individual has also acknowledged that he became verbally abusive when he
drank.<4>See, e.g., Ex. 12 at 16-17. It is also undisputed that Dr. XXXXX is a board-certified psychiatrist
whose opinion is that the Individual has a mental condition, Substance Dependence, Alcohol, which causes
or may cause a significant defect in judgment and reliability. Accordingly, I need only summarize the
material in the record that supports a finding regarding the derogatory information under Criteria H and J.

A. Derogatory Information

According to the Individual, during the period from the mid 1980s until May 1995, he usually limited his
drinking to weekends when he drank a six pack (or a little more) of beer. See 1/24/89 PSI Tr. at 16-18;
3/10/95 PSI Tr. at 20-21; Ex. 12 (Psychiatric Examination Report) at 17. However, in his report Dr.
XXXXX indicated that the Individual was probably drinking greater quantities of alcohol than he stated.
Ex. 12 at 17. He based this opinion on the extent of the Individual's liver damage, as reflected in his high
level of GGT (Gamma-Glutamyltransferase, also known as Gamma GTP), the first liver enzyme to go up
in persons who drink habitually to excess. However, as indicated below, Dr. XXXXX's conclusion that the
Individual meets the DSM-IV definition of Substance Dependence, Alcohol, is based not on the amount of
the Individual's normal consumption of alcohol, but on the circumstances surrounding his alcohol
consumption.

The DSM-IV defines "Substance Dependence" as "[a] maladaptive pattern of substance use, leading to
clinically significant impairment distress, as manifested by three (or more) [specified criteria], occurring at
any time in the same 12-month period." DSM-IV at 181. According to Dr. XXXXX, the Individual
manifested five of those criteria during the 12 months prior to the psychiatric examination and for a
considerably longer period than that. The statements by the Individual and other evidence cited by Dr.
XXXXX clearly support his opinion as to the presence of the relevant criteria, though not in all cases for
the length of time that he specified. The five criteria, as numbered in the DSM-IV, and Dr. XXXXX's
findings are as follows:

(1) tolerance, as defined by either of the following:

(a) a need for markedly increased amounts of the substance to achieve intoxication or desired effect

(b) markedly diminished effect with continued use of the same amount of the substance

In support of his finding with respect to this criterion, Dr. XXXXX noted in his report that in the
psychiatric examination the Individual stated that it takes at least 8 to 10 beers for him to become
intoxicated. Ex. 12 at 18.<5> Because of this high tolerance, Dr. XXXXX also concluded that the
Individual's substance dependence was "With Physiological Dependence." Id. at 22.

(3) the substance is often taken in larger amounts or over a longer period than was intended

Dr. XXXXX concluded that the Individual met this criterion in view of (i) his statement that he tried to
limit his drinking to weekends because he did not want to go to work with a hangover and (ii) his
admission that nevertheless he sometimes drank during week days. Id. at 17, 18. Although Dr. XXXXX
also concluded that this criterion had been positive since 1985, the only statement by the Individual
referred to in the report relevant to this criterion that mentions a date refers to the period "since around
1990 or 1991." Id. at 18.

(4) there is a persistent desire or unsuccessful efforts to cut down or control substance use

Dr. XXXXX cited statements by the Individual that he had a persistent desire to reduce or stop his use of
alcohol. See id. at 8 (citing 3/10/95 PSI Tr. at 29) (only three beers the previous weekend and intention to
stop drinking after Lent), 9 (citing 3/10/95 PSI Tr. at 39) ("I've been pouring a lot [of beer] down the
sink"), 10 (citing 3/10/95 PSI Tr. at 47 ("I'm gonna try and stay away from it [alcohol]"). The Individual
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also indicated that he had made several unsuccessful attempts to stop drinking, the longest of which was
an 11-month period in 1993. Id. at 18; see also 3/10/95 PSI Tr. at 19. Thus there is ample evidence to
support Dr. XXXXX's finding with respect to this criterion. However, none of the statements of the
Individual relied on by Dr. XXXXX supports his conclusion that this criterion has been positive since
1984 (Ex. 12 at 22).

(6) important social, occupational, or recreational activities are given up or reduced because of substance
use

The only evidence relied on in support of this finding was the Individual's statement that about three times
during the past ten years he missed work because he was sick from a previous night's drinking. See Ex. 12
at 8 (citing 3/10/95 PSI Tr. at 29); see also id. at 12 (citing 1/24/89 PSI Tr. at 20). Missing work only three
times in ten years because of hangovers does not appear to be a significant reduction in an important
occupational activity, and at the hearing this seemed to be acknowledged by Dr. XXXXX. See infra n. 7.

(7) the substance use is continued despite knowledge of having a persistent or recurrent physical or
psychological problem that is likely to have been caused or exacerbated by the substance

In support of this finding, Dr. XXXXX primarily relied upon the fact that the Individual continued to drink
even though he had blackouts and liver damage as a result of his excess alcohol consumption.<6> See Ex.
12 at 6, 8. Although during the psychiatric examination the Individual denied being aware of the liver
damage, Ex. 12 at 18, he had previously told a DOE Personnel Security Specialist that his liver was
damaged. See 3/10/95 PSI Tr. at 19-20. Moreover, at the hearing, he stated that he had known about his
liver damage since approximately 1985. Tr. at 48.

It is clear from the above discussion that at the time of the psychiatric examination the Individual met at
least three of the DSM-IV criteria for "Substance Dependence." In order to meet the regulatory standard of
Criterion H, however, a person must not only have "an illness or mental condition," but that illness or
mental condition must cause a "significant defect in judgment or reliability." See 10 C.F.R. § 710.8(h). It
was Dr. XXXXX's opinion that the Individual's alcohol dependence caused a defect in his judgment, as
demonstrated by the following: (i) the Individual becomes violent when he drinks, (ii) the Individual's
alcohol-related arrests, and (iii) the fact that the Individual continued to drink despite knowing that (a) he
has alcohol-induced liver damage and (b) the drinking caused DOE to conduct a security interview with
him and to refer him to a psychiatrist.<7> Ex. 12 at 25; see also Tr. at 72-73. In view of this opinion by a
board-certified psychiatrist, and the explanation provided in support of that opinion, I find that the
DOE/XXXXX properly relied on Criterion H in suspending the Individual's security clearance.

I also find that DOE/XXXXX had a sufficient basis for invoking Criterion J. In his report, Dr. XXXXX
concluded that the Individual was a user of alcohol habitually to excess. Ex. 12 at 23. He reached this
conclusion on the basis of both his findings with respect to the DSM-IV criteria for Substance
Dependence, Alcohol, and the discussion of alcohol abuse in the DOE Adjudicative Guidelines for
Determining Eligibility for Access to Classified Matter and/or Special Nuclear Material (Guidelines). In
Dr. XXXXX's opinion, the Individual's drinking pattern met the Guidelines' definition of "habitual" in that
it was "a behavior or a pattern that's formed by continual use." Tr. at 71 (paraphrasing Guidelines at 19).
Dr. XXXXX also found that the Individual's drinking met the Guidelines' definition of "excess" because it
resulted in "maladaptive behavior changes," most clearly evidenced by the Individual's alcohol-related
arrests. Id.

Mr. XXXXXX, the Individual's EAP Counsellor, agreed with Dr. XXXXX's diagnostic assessment of the
Individual's alcoholism. Tr. at 126. Although not a psychiatrist or psychologist, Mr. XXXXXX is a
licensed clinical mental health counsellor who has had considerable experience working with alcoholics
and other substance abusers during his six years as an EAP Counsellor at XXXX. He is familiar with the
Individual's case as a result of counselling him on a weekly basis during the two and a half months
immediately preceding the hearing.



Case No. VSO-0079, 25 DOE ¶ 82,803 (H.O. Hochstadt May 1, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0079.htm[11/29/2012 1:32:44 PM]

In view of the above, I find that the DOE's allegations of derogatory information under Criteria H and J
have been established. Moreover, I find that the Individual's consumption of alcohol raises legitimate
security concerns on the part of the agency. As the DOE Personnel Security Specialist stated in his
testimony, a person who habitually drinks alcohol to excess or has the mental condition of alcoholism
does not exhibit complete reliability, stability and good judgment, and, accordingly, may unwittingly
divulge classified material while under the influence of alcohol. Tr. at 95. It is for this reason that Hearing
Officers in DOE security clearance proceedings have consistently found that alcohol dependence and the
habitual excessive use of alcohol raise important security concerns. See, e.g., Personnel Security Hearing
(Case No. VSO-0018), 25 DOE ¶ 82,758, aff'd, 25 DOE ¶ 83,006 (1995); Personnel Security Hearing
(Case No. VSO-0042), 25 DOE ¶ 82,771 (1995).

B. Mitigating Factors

A finding of derogatory information does not end the evaluation of the evidence concerning the
Individual's eligibility for access authorization. The regulations state that "[t]he decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest." 10
C.F.R. § 710.7(a). In the present case, the Individual contends that there are mitigating factors that
alleviate the agency's security concerns and justify the restoration of his security clearance. In evaluating
whether the derogatory information has been mitigated, I have considered the factors set forth in Section
710.7(c): the nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; his age and maturity at
the time of the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for his conduct, the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence.

In support of his position, the Individual first states that he has never consumed alcohol while working,
and that his drinking off the job has not adversely affected his reliability and trustworthiness while on the
job. Secondly, he states that he has totally abstained from alcohol for a number of months, has no
intention to resume drinking, and is participating in substance abuse counselling. I will consider each of
these contentions seriatim.

At the hearing, there was considerable testimony that the Individual has been a reliable and conscientious
employee. The Individual's Group Leader referred to him as "an asset" to the work group. Tr. at 86. In
discussing the Individual's attendance, she not only stated that there was no trend of him calling in sick on
Mondays and Fridays or otherwise, but also noted that, during one period, he had returned to work after
sustaining a knee injury while he was still limping and could have taken advantage of sick leave. Id. The
Individual's Team Leader stated that she has never had any reason to question his judgment. Tr. at 116.
Both of these supervisors testified that they were surprised to learn that the Individual had an alcohol
problem since there had never been any indication of it on the job. Tr. at 85-86, 113-14. There is also no
indication in the record of this proceeding, or in the Individual's personnel file, that he has ever committed
any security infractions. See, e.g., Tr. at 116 (testimony of Team Leader).

The testimony about the Individual's job performance is evidence in the Individual's favor. However, the
Individual's sobriety and reliability on the job do not overcome the security concerns presented in this
case. Excessive consumption of alcohol off the job raises security concerns because of the possibility that
a clearance holder may say or do something under the influence of alcohol that violates security
regulations. See Personnel Security Hearing (Case No. VSO-0054), 25 DOE ¶ 82,783 at 85,730 (1995)
(citing Cole v. Young, 351 U.S. 536, 550 n. 13 (1956)). And the fact that this has not occurred in the past
is no guarantee that it will not occur in the future. Moreover, because the Individual has had blackouts
from his drinking, there is the danger that he might do something to compromise national security and not
even remember that he did it, thus precluding immediate corrective measures. See Tr. at 95 (testimony of
Personnel Security Specialist).
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These security concerns would be mitigated, however, if there were sufficient rehabilitation or
reformation, such that it was highly unlikely that the Individual would abuse alcohol in the future. In his
report, Dr. XXXXX stated that he would consider as adequate evidence of rehabilitation the successful
completion of 50 hours of active treatment in a recognized outpatient alcohol treatment program that
contained the following four components: (1) individual counselling, (2) group therapy, (3) a family
component, and (4) an educational component. Ex. 12 at 23. At the hearing, he stated that an acceptable
alternative would be 100 hours of attendance at Alcoholics Anonymous (AA) meetings at least once a
week for 12 months. Tr. at 62. As adequate evidence of reformation, Dr. XXXXX stated that the
Individual should abstain from alcohol for a minimum of one year following the satisfactory completion
of the alcohol treatment program or, if he did not enter an active alcohol treatment program or AA,
maintain two years of complete sobriety. Ex. 12 at 23-24 (as amended by Tr. at 64).

The Individual states that he stopped drinking alcohol in October 1995, Tr. at 28, and does not intend to
drink in the future. Tr. at 36-37. This is confirmed by the testimony of his wife. Tr. at 17, 19. Both the
Individual's Team Leader and Mr. XXXXXX testified as to physical and personality changes that are
consistent with abstention from alcohol. See Tr. at 115 (Team Leader), 131 and 144 (Mr. XXXXXX). For
example, in response to the question, "Have you seen any change in [the Individual's] behavior or attitude
since he started participating in this [EAP] program?" the Team Leader stated: "Again, I had no problems
with him prior, so from an attitude standpoint, from any of that stuff, I've seen nothing different. The only
thing I've seen different with [the Individual] is a physical appearance, that he looks better, his color is
back." Tr. at 115. The testimony at the hearing thus supported the Individual's claim that he had abstained
from the use of alcohol for a period of five months. However, before making a finding on this important
issue, I must first discuss the recent laboratory report regarding the Individual's liver enzymes in view of
Dr. XXXXX's statement that:

Because the [Individual] has had elevated liver enzymes for the past 10 years, a competent medical
authority should evaluate the [Individual's] liver functions and determine that they have improved, or
completely recovered, as adequate evidence of reformation.

Ex. 12 at 24. At the time of the psychiatric examination in August 1995, Dr. XXXXX had various tests
performed by XXXXX in XXXXX. For GGT, the Individual's reading was 117 International Units per
Liter (IU/L). Id. at 20. While this was considerably above the testing laboratory's normal range of 0-53
IU/L, it was substantially less than the 199 IU/L GGT value a year earlier, see Ex. 17, thus confirming the
Individual's statement that he had begun reducing his alcohol intake after attending DWI school in May
1995.<8> See Tr. at 34-35. However, in a blood test taken a few days before the March 19 hearing, the
Individual's GGT value was 110 IU/L, or virtually the same as it was the previous August. While this
might indicate that, contrary to his testimony, the Individual had not abstained from alcohol since October
1995 as alleged, I am persuaded that there are other, more likely explanations for that reading. According
to Dr. XXXXX, the continued high GGT level is compatible with cirrhosis of the liver or other types of
permanent liver damage, including cancer of the liver. Tr. at 68-70, 73-74. The Individual's physician
pointed out that the GGT of 110 IU/L was consistent with the Individual's high cholesterol levels and that
the other two liver enzymes (ALT and AST) were completely normal. Tr. at 139-43.

I am therefore persuaded that at the time of the hearing the Individual had abstained from alcohol for
approximately five months (mid-October 1995 to mid-March 1996). In addition, since January 1996, the
Individual has been regularly attending substance abuse counselling sessions, which include sobriety
maintenance and educational components. According to Mr. XXXXXX, the Individual has been
conscientiously attending and participating in these sessions, Tr. at 128, 130- 31, and was sincere in his
determination to abstain from alcohol. Tr. at 144-45. While he did not indicate whether he believed the
Individual to be rehabilitated or reformed, he was of the opinion that it was very likely that the Individual
would maintain his sobriety.<9>Tr. at 132-33. The primary reason for that opinion was the Individual's
awareness that, because of severe liver damage, further drinking would kill him. Tr. at 133. Mr. XXXXXX
also noted that the Individual had a good support system to help him with rehabilitation -- primarily his
wife, but also his Team Leader and Mr. XXXXXX himself. Tr. at 145. It was also Mr. XXXXXX's
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opinion that, in view of the Individual's current abstinence, there were no problems with his judgment and
reliability. Tr. at 145-46.

Dr. XXXXX, who was present while the Individual testified, stated that, while the Individual was "doing
the right thing, I just don't think he's done enough of it for a long enough time" to constitute rehabilitation
or reformation. Tr. at 61. In part his opinion was based on the relatively short period of abstinence and in
part on his view that the EAP counselling sessions alone did not constitute an adequate rehabilitation
program. Tr. at 61-64.

The Personnel Security Specialist testified that the DOE does not have any set policies on what constitutes
rehabilitation and reformation, but instead relies on the opinion of a psychiatrist or other medical authority.
Tr. at 96-97. In the administrative review process, it is the Hearing Officer who has the responsibility for
making the initial decision as to whether an individual with alcohol problems has exhibited rehabilitation
or reformation. See 10 C.F.R. § 710.27. Hearing Officers properly give a great deal of deference to the
expert opinions of psychiatrists and other mental health professionals regarding rehabilitation and
reformation. See, e.g., Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995)
(finding of rehabilitation); Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995)
(finding of no rehabilitation). It is very rare for a psychiatrist to find reformation or rehabilitation where an
individual has been abstinent for less than one year. But see Personnel Security Hearing (Case No. VSO-
0049), 25 DOE ¶ 82,785 (1996) (Requests for Review pending) (psychiatrist found rehabilitation based on
28-day inpatient treatment program and three months' abstinence). This is because, as Dr. XXXXX stated
at the hearing, "The highest risk for relapse is in the first six months, and then the next highest period is
the next six months." Tr. at 64.

While I am persuaded that the Individual sincerely intends to abstain from alcohol and has been
conscientiously attending counselling sessions, I am unable to find that there has been sufficient
rehabilitation or reformation to mitigate the DOE's security concerns. My position is based primarily on
the relatively short period of time in which the Individual has been abstinent and the expert testimony by a
board-certified psychiatrist (Dr. XXXXX). These same considerations have led Hearing Officers in other
recent DOE security clearance cases to find that there was insufficient rehabilitation or reformation. See
Personnel Security Hearing (Case No. VSO- 0018), 25 DOE ¶ 82,758, aff'd, 25 DOE ¶ 83,006 (1995) (five
months); Personnel Security Hearing (Case No. VSO-0031), 25 DOE ¶ 82,770 (1995) (nine months);
Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995) (eight months); Personnel
Security Hearing (Case No. VSO-0029), 25 DOE ¶ 82,766 at 85,609, aff'd, 25 DOE ¶ 83,003 (1995) (four
months).

An important factor that is present in this case and not in the cases cited above is the Individual's severe
liver damage. It is largely because of this condition, and the Individual's awareness of it, that Mr.
XXXXXX felt that the Individual was likely to continue to abstain. However, as indicated above, the
Individual has known of this condition for many years, but his prior attempts to abstain have been
unsuccessful. As recently as March 1995, the Individual stated that he intended to "totally stay away" from
alcohol. 3/10/95 PSI Tr. at 48. Yet it was not until his security clearance was suspended in October 1995
that he began his current period of abstention. Further, it was only after he received the November 29,
1995 Notification Letter that the Individual began counselling sessions with Mr. XXXXXX.<10>For these
reasons I believe that there is a substantial risk that the Individual would not maintain his abstention from
alcohol if this proceeding were resolved in his favor.<11>

Another factor that has persuaded me to resolve this matter against the Individual is the apparent
reluctance of the Individual to own up to the fact that he has a serious alcohol problem. In the March 1995
PSI he denied that he had an alcohol problem, 3/10/95 PSI Tr. at 43, and in the psychiatric examination,
he denied that he was or had been drinking too much. Ex. 12 at 17. As a result of his counselling with Mr.
XXXXXX, by the time of the hearing the Individual was willing to acknowledge on the record that he had
a serious alcohol problem. However, at the same time, he indicated a reluctance to attend AA, not because
he doubted its efficacy, but because he did not want people who knew him to find out about his alcohol
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problem.<12>Tr. at 38-39.

In my view, the Individual's reluctance to reveal his alcohol problem indicates that, despite the progress he
has made in his counselling sessions, he may still be in a state of denial, thus reducing the likelihood of
his being able to remain abstinent.<13>As the Individual stated: "Mr. XXXXXX told me that I was in a
state of denial, and we're trying to come out of the state of denial . . . ." Tr. at 41. I believe that the
Individual is trying to deal with that issue, as indicated by his statement that he has not completely ruled
out going to AA. Tr. at 38. However, at this point in time, he is not far enough along in his efforts at
rehabilitation for me to find that the agency's security concerns have been mitigated.

In reaching this finding, I have taken into consideration Mr. XXXXXX's opinion that the Individual would
be a good candidate for DOE/XXXXX's Employee Assistance Program Referral Option (EAPRO).<14>
Tr. at 132. EAPRO allows a clearance holder who admits to having a substance abuse problem to maintain
his access authorization, provided that the individual abstains from the substance and enters a
rehabilitation program. Mr. XXXXXX's statement indicates to me that he recognizes that the Individual
has not completed his rehabilitation program. Indeed, this is recognized by the Individual as well, since he
stated that he intends to continue counselling with Mr. XXXXXX as long as XXXX permits him to do so,
and that he would seek out another counsellor privately after that. Tr. at 41. EAPRO, however, is designed
for cases that have not been referred for administrative review under 10 C.F.R. Part 710, and the
determination by DOE Security on whether to offer EAPRO to an employee is not subject to review by a
Hearing Officer. See Personnel Security Hearing (VSO-0005), 25 DOE ¶ 82,753 (1995). Nevertheless, in
view of Mr. XXXXXX's testimony and the commendable efforts made by the Individual to deal with his
alcohol problem through abstention and counselling, I believe that this would be an appropriate case for
EAPRO if it were possible at this late date in the process.

IV. Conclusion

For the reasons set forth above, I find that the Individual has been a user of alcohol habitually to excess
and has an illness or mental condition, Substance Dependence, Alcohol, which, in the opinion of a board-
certified psychiatrist, causes or may cause a significant defect in judgment or reliability. Moreover, in
resolving the issue concerning the Individual's eligibility for access authorization, I find that the derogatory
information has not been mitigated by sufficient evidence of rehabilitation, reformation or other pertinent
behavioral changes. After considering all the relevant information, favorable or unfavorable, in a
comprehensive and common-sense manner, it is my opinion that the Individual has not demonstrated that
restoring his clearance would not endanger the common defense and would be clearly consistent with the
national interest. Accordingly, it is my opinion that the Individual's access authorization should not be
restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, DC 20585-0107, and served on the other party. If either party elects
to seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response with 20 days of receipt of the statement.

Ted Hochstadt

Hearing Officer

Office of Hearings and Appeals

<1>"/ An access authorization (also referred to as a "security clearance") is an administrative
determination that an individual is eligible for access to classified matter or special nuclear material. 10
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C.F.R. § 710.5.

<2>/ The hearing transcript is cited in this Opinion as "Tr. " and the transcripts of each of the two PSIs in
the record are cited as "PSI Tr.," preceded by the date of the PSI.

<3>/ However, the Individual asserts that, on the night of the 1994 DUI arrest, the number of beers that he
had consumed (four or five) was not sufficient to make him intoxicated or adversely affect his driving.
3/10/95 PSI Tr. at 12-13; Tr. at 32. However, he does not dispute that his blood alcohol level was above
the legal limit of .08. The Individual pleaded no contest to the DUI charge and paid a fine. Tr. at 34.
However, according to the Individual, the Resisting Arrest charge has been held in abeyance as a result of
his complaint to the court about the police behavior at the time of the arrest. Id.

<4>/ On at least one occasion documented in the record, the Individual destroyed household items in
addition to being verbally abusive when intoxicated. See Ex. 15 (Records relating to Disorderly Conduct
Arrest on January 1, 1986).

<5>/ Dr. XXXXX also concluded that this criterion was present ("positive") since 1990. Ex. 12 at 18, 22.
However, the statement of the Individual that Dr. XXXXX relied on for that conclusion, as paraphrased in
his report, concerned not the amount of the Individual's consumption on any one occasion, but the
frequency of his drinking "since around 1990 or 1991." Ex. 12 at 18. Nor do the statements that Dr.
XXXXX relied on from the March 1995 PSI support his conclusion that this criterion has been positive
since 1990. See Ex. 12 at 5 (citing 3/10/95 PSI Tr. at 13), 7 (citing 3/10/95 PSI Tr. at 21-22).

<6>/ Dr. XXXXX's report also noted that the Individual met this criterion because he continued to drink
even though he became overly aggressive when drinking. See, e.g., Ex. 12 at 16-17.

<7>/ Dr. XXXXX also felt that the Individual had demonstrated a lack of reliability, but stated that this
was not as strong a factor in his diagnosis since it was based solely on the Individual's missing work
several times because of hangovers. Tr. at 73.

<8>/ The other tests given by XXXXX in August 1995 were also consistent with a reduction in the
Individual's alcohol consumption. For example, the Individual's values for the next two liver enzymes that
increase with alcohol consumption, AST (SGOT) and ALT (SGPT), had decreased since August 1994 to
27 IU/L and 39 IU/L, respectively, and were within the normal range for those enzymes (13-35 IU/L and
0-42 IU/L, respectively). See Ex. 12 at 20 and 13 (table).

<9>/ He expressed the likelihood as a rating of 8 on a scale of 1 to 10, with 10 being most likely. Tr. at
133.

<10>/ In fact, it was not until January 3, 1996, when Mr. XXXXXX informed the Individual that he did
not have the option of being employed at XXXX without a security clearance, that he agreed to
counselling. See Tr. at 124-25.

<11>/ It was Dr. XXXXX's opinion that there was a greater likelihood that Individual would resume
drinking in the event that his security clearance were restored if he did not participate in a more active
alcohol treatment program than the EAP counselling. Tr. at 63. On the other hand, Dr. XXXXX felt that,
in view of the Individual's age (52), it was probably easier for him to stop drinking now than it would have
been 10 or 20 years ago. Tr. at 67.

<12>/ My concern here is not whether or not the Individual attends AA as opposed to some other method
of alcoholism treatment, but that he demonstrates his willingness to confront his alcohol problem outside
of the administrative review and employment environment where there is every incentive for him merely
to say the "right words." While the Individual disclosed information about the DUI arrest that precipitated
this proceeding to his Team Leader and the friend and two co-workers who testified on his behalf, it is
apparent from their testimony that he did not reveal to them the extent of his alcohol problem.
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<13>/ I agree with the Personnel Security Specialist that the Individual's reluctance to have people know
about his alcohol problem also raises a security concern about his possible susceptibility to coercion and
blackmail. See Tr. at 96; see also 10 C.F.R. § 710.7(c) ("In resolving a question concerning an individual's
eligibility for access authorization, all DOE officials involved in the decision-making process shall
consider: . . . the potential for pressure, coercion, exploitation, or duress . . .").

<14>/ In his report Dr. XXXXX stated that the Individual did not meet the requirements for EAPRO
because at the time of the PSI in March 1995 he was still drinking, had not entered an alcohol treatment
program and did not express an intent to do so. Ex. 12 at 25. At the hearing, he reiterated that statement,
but declined to express an opinion as to whether the Individual would now qualify for EAPRO because the
EAPRO criteria are meant to be applied as of the date of the PSI. Tr. at 65-66.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: January 26, 1996

Case Number: VSO-0081

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") for an "L" access
authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the record testimony and other evidence presented
in this proceeding, the individual's suspended access authorization should be restored.

I. BACKGROUND

In a letter of December 4, 1995, the Manager of the XXXXX Office (XXXXX) of the Department of
Energy (DOE) informed the individual that his access authorization was suspended pending resolution of
substantial doubts concerning the individual's financial situation and his reliability and trustworthiness. On
January 3, 1996, the Manager of the XXXXX issued a Notification Letter to the individual, stating that the
XXXXX was in possession of derogatory information that created a substantial doubt concerning his
continued eligibility for his "L" access authorization. In accordance with 10 C.F.R. §710.21, the
Notification Letter included a

detailed statement of the derogatory information. It specified a concern that the individual engaged in
unusual conduct or is subject to any circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interests of the national security.
Such conduct or circumstances include a pattern of financial irresponsibility. Section 710.8(l) [Criterion
(l)].

The concerns are based on the individual's admission that he has a number of credit card accounts and
loans with large delinquencies. The Notification Letter set forth in detail the loans and other delinquent
accounts forming the basis for the Criterion (l) charge.

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. On January 26, 1996, the individual
requested a hearing. The individual's request for a hearing was forwarded by the XXXXX to the Office of
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Hearings and Appeals (OHA). On January 30, 1996, I was appointed the Hearing Officer in this matter. In
accordance with 10 C.F.R. Section 710.25(e) and (g), the hearing was convened in
XXXXXXXXXXXXXXXXXXXXXXXXXX, on XXXXXXXXXXXXX.

At the hearing, the individual represented himself and testified on his own behalf. The XXXXX presented
the testimony of a security specialist, XXXXXXXXXXXXXXXXXXXX. There were no other witnesses.

II. FINDINGS OF FACT

The facts in this case are not in dispute. The individual is a XXXXX year old
XXXXXXXXXXXXXXXXX, employed by a contractor of the XXXXX. In March 1995, the individual
completed a security questionnaire for the purpose of updating his DOE security clearance. On the
questionnaire, the individual indicated that he had delinquent accounts and loans that were over 180 days
old. This prompted the DOE to conduct a Personnel Security Interview with the individual on May 31,
1995 (May 31 PSI).

During that interview, the individual and the DOE Security Specialist, Mr. XXXXXXXXX, discussed the
individual's financial status. The individual admitted that he had balances totaling nearly $12,500 on two
AT&T Universal credit cards, a Chemical Bank Mastercard balance of $6,648, which Chemical Bank
charged as a loss, a Citibank Visa card with a total unpaid balance of $2,448, which was also charged as a
loss, a $698 unpaid balance with Sears Roebuck & Company, and a First USA Bank card with a total
unpaid amount of $2,692. Two of the accounts had been turned over to collection agencies. May 31 PSI at
5-6. The individual also indicated that a car that he had purchased through a bank loan had been
repossessed for failure to make payments, and that he owed approximately $6,000 to the bank for the
repossessed automobile. May 31 PSI at 7-8. The individual stated that he owed $1,064 for a XXXXX
Guaranteed Student Loan, which had also been turned over to a collection agency. May 31 PSI at 8. The
individual further indicated that he owed some money for both state and federal income taxes, but that he
expected to pay both of these obligations within a week. May 31 PSI at 16.

The individual indicated that these debts arose because he lost two concurrently-held jobs, and, beginning
in September 1993, was unemployed for a seven-month period. May 31 PSI at 9-10. He stated that he was
unable to make any payments on his monthly credit card balances and loans during the period of
unemployment. Therefore, although he did not continue to make purchases by credit card during that
period, the amounts he owed accumulated quickly due to interest accrual.

The individual indicated that even after he found work at XXXXX in April 1994, he did not correct this
financial problem. He stated that after he began his new job, his child support payments increased from
$50 per month to $220 per month, which made it difficult for him to begin to make payments on his credit
card debts. May 31 PSI at 13. He also indicated that he obtained some information about claiming
bankruptcy and discussed his options with the Consumer Credit Association in XXXXXXXXXX. May 31
PSI at 14.

After this PSI, the DOE postponed making a decision regarding the individual's security clearance, to
allow him some time to resolve these financial issues. The DOE decided that it would obtain a credit report
at a later date and re-interview the individual before making a final decision regarding his security
clearance. Testimony of XXXXXXXXXXXXXXXX, Transcript of April 9, 1996 Hearing (hereinafter Tr.)
at 28.

On November 14, 1995, the XXXXX conducted another PSI with the individual. The individual admitted
that he had taken no significant action to reduce any of the debts referred to in the prior PSI. He stated that
he had decided to claim bankruptcy. November 14 PSI at 3. However, he indicated that he had not begun
the bankruptcy process because that would cost between $700 and $1,000. He stated that he needed to save
up for such an expenditure. November 14 PSI at 9. He also stated that he has been making payments "off
and on" to repay delinquent federal income taxes, but that he had not made any payments for
approximately 18 months. November 14 PSI at 14-15. Thus, during the six-month period between the two
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PSIs, the individual took no positive steps towards resolving his financial problems. On December 4, 1995,
the XXXXX Manager suspended his clearance. December 4, 1995 Letter from XXXXX.

III. ANALYSIS

The Hearing Officer's role in this proceeding is to evaluate the information presented by the XXXXX and
the individual, and to render an opinion based on that evidence. The decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all the relevant information,
favorable or unfavorable, as to whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. See 10 C.F.R.
§710.7(a).

A. Derogatory Information

As I stated above, there is no dispute as to the existence of the debts accrued by this individual.<1> At the
hearing and during the PSIs, the Security Specialist described the security concerns associated with such
debts. As he stated, one concern is the potential for blackmail or coercion of employees who have
amassed significant overdue debts. Such employees might succumb to bribery and sell information or
material in order to pay off their debts. May 31 PSI at 22; November 14 PSI at 16.

Secondly, he noted that there is a security concern as to the judgment and reliability of an employee who
fails to meet his financial obligations. The security specialist indicated that an individual whose judgment
is impaired may be unable to handle classified and confidential information. Tr. at 33.

There is a very serious security concern associated with an employee who has engaged in conduct
showing a pattern of financial irresponsibility. See Personnel Security Hearing, VSO-0073, 25 DOE ¶
82,794 (1996). I find in this case, based on the record of this individual's continued unpaid debts, that a
security concern exists regarding his reliability and trustworthiness, and the possibility that this individual
may be subject to coercion, pressure or bribery resulting from these debts.

B. Mitigating Factors

In rendering my judgment in this case, I must consider whether there are factors present to mitigate the
DOE's security concerns. 10 C.F.R. §710.7(c); §710.27(a). Among the factors I am to consider in
rendering this Opinion concerning the individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. 10 C.F.R. § 710.7(c).

At the hearing, the security specialist provided some general information regarding the types of actions an
employee might take to mitigate DOE's security concerns stemming from a pattern of financial
irresponsibility. In this case, he stated that "the individual should recognize the problem exists, take steps
on his own initiative to resolve the financial crisis, showing some commitment, some remorse, as well as
trying to achieve a settlement." Tr. at 33. After reviewing the record I find that the individual has not taken
any serious steps toward resolution of this problem, shows no real commitment to doing so, and exhibits
no remorse about his mismanaged finances, except to the extent that his position with XXXXX has been
adversely affected.

The individual has offered the following explanations and additional facts in an attempt to mitigate these
concerns. As indicated above, he states that the reason for these large unpaid obligations is that he lost two
jobs, and was therefore unable to continue to make regular payments on his debts.
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This might be a factor in the individual's favor if, after he began working again, he had resumed making
payments on his obligations. However, the individual admittedly did virtually nothing to regain financial
stability once he began working for XXXXX. He continued to let the debts mount and made no effort
even to repay interest. He stated that he "got in the routine of not being able to make payments. And once
I did have to make some sort of payment towards these places, I realized that all I would be doing is
knocking off interest forever." November 14 PSI at 11. He also stated "I'm not truthfully concerned about
paying these people off." November 14 PSI at 16. It was "complacency on my part....you get into a habit of
just cutting [creditors] off." Tr. at 39. This unwillingness to take responsibility for his obligations indicates
unreliability and untrustworthiness.

The individual also stated that he attempted to resolve the financial problem through consumer counseling.
Such a step, if followed up by participation in an appropriate repayment program, might also tend to
mitigate security concerns. The consumer credit association that he contacted offered him a program in
which he could make a single monthly payment to that organization, which, in turn, would make a
disbursement to all of his creditors. This program would have the benefit of suspending interest accrual.

The individual recognized that there were long-term benefits to this option. Nevertheless, he decided not
to enter this program because "short-term which is what I was concerned about they weren't really going
to save me anything as far as monthly totals go." May 31 PSI at 14. He indicated that "the minimum
monthly balance was going to be the same whether I'm paying all these people separately or whether I'm
paying through credit counseling. The only difference would be that there would not be interest
accumulated....it's looking to me [as though] the only option is bankruptcy." November 14 PSI at 8.

The individual thus expressed little concern with satisfying his financial obligations. See Personnel
Security Hearing, VSO-0065, 25 DOE ¶ 82,795 (1996)(clearance restored after individual took steps
towards to organize financial records, retained assistance to file overdue tax returns and filed those returns
before the hearing). He was not even willing to follow a program that would provide him the significant
benefit of halting interest accrual. Moreover, the individual did not persuade me that he was unable to
make monthly payments at some level. His apparent concern was simply to avoid repayment. I find this
attitude to be a further indication of untrustworthiness.

The individual has also indicated that he intends to file for bankruptcy. He believes that once his debts
have been discharged through bankruptcy, the DOE's concerns that he may be subject to coercion or
pressure will be mitigated.

The DOE recognizes that bankruptcy is a legal means for resolution of financial problems. When
reviewing the security clearance of an individual that has filed for bankruptcy, the DOE's interest is in how
that individual reached the point at which it became necessary for his debts to be discharged. The DOE's
concern is whether there is a legitimate financial hardship or whether the bankruptcy resulted from
irresponsible behavior. Thus, filing for bankruptcy may not necessarily allay security concerns about an
individual's trustworthiness and reliability, if an employee has exhibited financial behavior that is
irresponsible, and which shows an unwillingness to fulfill his financial obligations. See Personnel Security
Hearing, VSO-0041, 25 DOE ¶ 82,775 (1995)(filing for bankruptcy does not completely resolve agency's
concerns regarding financial irresponsibility)(request for review denied, Case No. VSA-0041, 25 DOE ¶
83,005 (1996)).

The individual's declarations regarding his plan to file for bankruptcy are unconvincing. As an initial
matter, at the time of the first PSI in May 1995, the individual stated that he had already considered filing
for bankruptcy. May 31 PSI at 15. He indicated, however, that he had not "been able to commit to it one
way or another." Id. By the time of the November 14 PSI, he continued to entertain this option, but still
had taken no positive steps to initiate the process, and had no date in mind as to when he might begin.
November 14 PSI at 9. At the April 9 Hearing, the individual presented a letter from an attorney indicating
that the individual had contacted her regarding his financial status. Letter of April 3, 1996, from
XXXXXXXXXXXXXXXXXXX. The individual stated that she would represent him in his bankruptcy
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proceeding, which would be instituted once this administrative review process is complete. However, the
individual has not yet paid her any fee, and has still taken no formal steps toward filing a bankruptcy
claim. Tr. at 36-37. The individual's statement that he intends to file for bankruptcy is not credible, given
his year-long procrastination on this issue. I am not convinced that the individual will actually follow
through on this plan.<2>

In any event, even if the individual does file for bankruptcy, a security concern would still exist regarding
his pattern of behavior. In reviewing the behavior leading the individual to the point of needing to file for
bankruptcy, I find, as stated above, a pattern of serious financial irresponsibility. Accordingly, I am not
convinced that filing for bankruptcy would mitigate security concerns regarding this individual's judgment
and trustworthiness.

Furthermore, the mere declaration of intent to file for bankruptcy does nothing to alleviate concerns
regarding the possibility of pressure or coercion. The individual stated that the DOE should not be
concerned that he might be subject to pressure or duress due to these debts. He asserted that he would not
endanger his career or his pension for a "quick fix" solution to his financial problems, thus implying that
he would not be subject to bribery to solve his financial crisis. May 31 PSI at 23; November 14 PSI at 16.

I am not reassured by these glib declarations. As I pointed out above, the individual clearly indicated in
connection with seeking credit counseling that he was not particularly interested in a long-term solution.
In rejecting the proposal of the consumer credit bureau, he focused especially on the fact that this program
would not give him the short term solution he was seeking. There is good reason to believe that this
individual is opportunistic and tends to seek the expedient outcome, to the point of unreliability. He might
well be subject to pressure in connection with the resolution of his financial crisis.

IV. CONCLUSION

The mitigating factors presented by the individual are far from sufficient to allay the stated security
concerns of the DOE. This individual is well aware of the types of actions he could have taken that might
mitigate those concerns.<3> He considered bankruptcy, which might alleviate certain types of security
concerns expressed by the DOE. He explored on his own the possibility of consumer counseling and debt
consolidation. He also realized that he could have made minimum payments on his credit card obligations.
He discussed his situation directly with several of the credit card companies.

Nevertheless, the individual has made virtually no payments on his debts in the two years since he began
his employment with XXXXX.<4> He took no serious steps to alleviate the financial crisis. See, VSO-
0073, 25 DOE at 85,798. The individual gave no credible explanation for rejecting all of the possible
options for reducing his debts.

His statements at the two PSIs, as well as his testimony and demeanor at the April 9 Hearing lead me to
believe that he does not take his financial commitments seriously, and from this I conclude that he is not
reliable or trustworthy. Through his conduct and statements, I am further concerned that he may be subject
to pressure and coercion. In encountering financial difficulties, this individual has been uncooperative and
has demonstrated no regard for fulfilling his obligations. Although it is true that the individual has been
candid about his financial crisis, I find that in dealing with that crisis, the individual has been irresponsible,
unreliable, and untrustworthy. See Personnel Security Hearing, VSO-0048, 25 DOE ¶ 82,776
(1995)(request for review pending, Case No. VSA-0048).

Finally, as stated above, one of the debts involved in the instant case is owed to the Federal government,
in the form of personal income tax. The individual's failure to bring himself into compliance with federal
tax requirements in and of itself gives rise to a security concern under Criterion (l). The willingness to
follow laws and regulations is essential to maintaining security of classified documents and materials.
Personnel Security Hearing (VSO-0061), 25 DOE ¶ 82,791 (1996)(request for review pending, Case No.
VSA-0061).
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I therefore find that the XXXXX properly invoked 10 C.F.R. Section 710.8(l) in connection with this
individual's unpaid financial obligations. In view of the record before me, I am not persuaded that restoring
the individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, I find that the individual's "L" access
authorization should not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

<1>/ As of the hearing date, the total amount owed by the individual was approximately $32,000. Tr. at 8.

<2>/ In this regard, the individual has also not followed through with other stated intentions. For example,
as indicated above, in the May 31 PSI, he stated that he planned to satisfy overdue federal and state
income tax obligations within one week. May 31 PSI at 16. As of the date of the hearing, he still had
taken no steps towards that end. Tr. at 44. This gives rise to further questions about his overall veracity
and reliability.

<3>/ The individual asked at the hearing and in his response to the Notification Letter that the DOE tell
him what steps to take to insure the restoration of his clearance. The DOE cannot provide him with a
guarantee in this regard, and a hearing for the purpose of determining eligibility for access authorization is
certainly not the proper forum for such an inquiry. Nevertheless, as I find above, the individual seems well
aware of the types of things that he needs to do in order to restore confidence in his judgment and
reliability. He has simply procrastinated and resisted taking any of those steps, difficult as they may be.

<4>/ The individual indicated that several weeks prior to the hearing he made one payment of $50 towards
his $1,000 student loan debt. Tr. at 43.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: January 29, 1996

Case Number: VSO-0082

Pursuant to 10 C.F.R. Part 710, XXXXX (the Individual) requested a hearing on the denial of his
application for access authorization. The XXXXX Office (XXXXX) of the Department of Energy (DOE)
denied the Individual's application for access authorization based on derogatory information concerning
the Individual's mental condition. After considering the evidence in view of the relevant regulations, it is
my opinion that the Individual's application for access authorization should be denied.

BACKGROUND

The Individual applied for access authorization as a requirement of employment with a contractor of
XXXXX. On October 4, 1995, the manager of XXXXX issued a Notification Letter to the Individual. The
Notification Letter informed the Individual that his application for access authorization was denied because
of derogatory information in the possession of the DOE. The derogatory information indicated that the
Individual has:

an illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability.

10 C.F.R. § 710.8(h) (Criterion H). The basis for the derogatory information listed in the Notification
Letter is the finding by a licensed physician that the Individual suffers from recurrent major depressive
disorder, bipolar disorder, and mixed type personality disorder.<1>

On October 16, 1995, the Individual submitted a request for a hearing on his eligibility for access
authorization. The Office of Hearings and Appeals received the request on January 29, 1996.

The hearing was held before the undersigned Hearing Officer on XXXXXXXXXXXXX. At the hearing,
the Individual represented himself. He presented the testimony of a clinical social worker and his treating
psychiatrist, and testified on his own behalf. The DOE presented the testimony of a consulting psychiatrist
and a personnel security specialist.
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FINDINGS OF FACT

The Individual is a XXXXX-year-old XXXXXXXXXXXX worker. He has worked for contractors of
XXXXX, and held access authorization, off and on for more than XXXXX years.<2>

The Individual applied for a position with a contractor of XXXXX in February 1995. As part of the
application process, he completed a Questionnaire for Sensitive Positions, in which he disclosed that he
suffered from bipolar disorder.<3> As a result of this disclosure, the Individual was referred to the DOE
consulting psychiatrist. The consulting psychiatrist performed an examination of the Individual lasting
about two and one half hours, including the administration of two psychological tests.<4> The consulting
psychiatrist concluded that the Individual has a mental condition that may cause a significant defect in
judgment or reliability.<5>.Tr. at 11-12.<6> The consulting psychiatrist's diagnosis of the Individual's
condition was major depressive disorder, bipolar disorder (possibly cyclothymia), and mixed type
personality disorder.<7>

Bipolar disorder is an illness characterized by rapid changes in mood.<8> The disorder appears to be
related to a chemical imbalance in the afflicted person's central nervous system.<9> It can require lifelong
treatment.<10>

The DOE consulting psychiatrist and the Individual's treating psychiatrist agree in general on the diagnosis
of the Individual's major depressive and bipolar disorders.<11> There is some uncertainty on the part of
both psychiatrists as to whether the Individual's mood disorder should be considered cyclothymia, a
separate disorder from bipolar disorder. The treating psychiatrist, however, believes that the differences
between the two conditions are slight and the problems and treatments are similar.<12>

The consulting psychiatrist and the treating psychiatrist disagree on the issue of whether the Individual also
has the mixed type personality disorder.<13> The treating psychiatrist acknowledged, however, that the
Individual has exhibited behavior that looks like personality disorder.<14> The testimony of both
psychiatrists established that the behavioral manifestations of the three mental conditions are similar, and
distinctions among them are subtle.<15> I will refer to them collectively as "bipolar disorder."

The Individual describes his bipolar disorder as follows: "You're extremely happy or extremely depressed.
It only takes me a couple minutes to go from one extreme to the other."<16> He observes that there were
times his mood would "go bad or ugly," and "Sometimes it didn't take anything.... Most people would get
upset. I would get angry. When most people would get angry, I would get ballistic...."<17> As seen in the
incidents described below, and confirmed by his social worker, his depressed phases are characterized by
withdrawal.<18> Despite the characterization of himself as, at times, "ballistic," the Individual denies that
he ever committed an act of physical violence against someone because of his bipolar disorder.<19>

Before the Individual was diagnosed with bipolar disorder, he was hospitalized in a behavioral health
center in June and December 1994. The Individual's conduct before each hospitalization provides
examples of how he may act when not taking the medication for bipolar disorder. The June hospitalization
occurred shortly after the Individual discovered that his wife had been unfaithful to him.<20> In a state of
emotional shock, he walked out of his house and along a highway for a distance of about fourteen miles.
According to the Individual, the temperature that day was approximately 107 degrees. Consequently, he
became severely dehydrated.<21> His wife found him and drove him to a behavioral health center, where
he was treated for dehydration and received mental health counseling.<22> He was not diagnosed at that
time as having bipolar disorder.

The Individual's hospitalization in December was brought about by his despondence over being
unemployed. Initially, he describes his behavior as "sitting home basically doing nothing ... playing on the
computer all day.... and [getting] more distant and more distant, or more despondent."<23> Eventually,
according to his social worker, he began to experience suicidal thoughts.<24> His wife became concerned
when he removed a gun from a safe.<25> She took him to the behavioral health center, where he
remained for eight days.<26> He received counseling and was placed under the care of his current treating
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psychiatrist, who ultimately diagnosed his bipolar disorder.

At present, the Individual is taking the drugs Tegretol and Zoloft for the bipolar disorder.<27> The
Individual's treating psychiatrist adjusts the dosage of the medication each time the Individual sees
him.<28>

In his prognosis for the Individual, the consulting psychiatrist believes that the Individual could relapse if
he were to experience feelings of rejection, difficulties in his marriage, job insecurity, or if he were to
become depressed for any reason. He noted, however, that the Individual's chances of relapsing are less as
long as he stays on his medication.<29>

The prognosis given by the treating psychiatrist is more cautiously worded, but also recognizes that people
with bipolar disorder clearly remain at risk for mood instability problems.<30> The treating psychiatrist
stated that the Individual's mood fluctuations are less severe than before he began treatment, but continue
to occur.<31> He also reported observing defects in the Individual's judgment when the Individual was
experiencing very active mood instability.<32>

The treating psychiatrist thought that the Individual had been generally compliant in taking his medication,
but noted that it is usual for patients with bipolar disorder to wish to discontinue their medication.<33> He
thought that, since the Individual stopped taking the medication once, there is a distinct possibility he
could stop again. <34> He explained that if the Individual stopped taking his medication, he could
experience a reduced grasp of reality, a decreased ability to follow rules and regulations, and an impaired
sense of right and wrong.<35>

The social worker testified that, in November or December 1995, the Individual became frustrated and
stopped taking his medication for several weeks.<36> The social worker added that the Individual had
expressed a desire to stop taking the medication several times.<37>

ANALYSIS

It is undisputed that the Individual has experienced a major depressive disorder and a mood disorder,
which is either bipolar disorder or cyclothymia. It is also undisputed that the Individual has exhibited
patterns of behavior consistent with the mixed type personality disorder. I therefore find that he suffers
from the three mental conditions listed in the Notification Letter: major depressive disorder, recurrent,
bipolar disorder (possibly cyclothymia), and mixed type personality disorder.

For a person with a mental, emotional, or personality disorder, there are two security concerns. The first is
that the stigma associated with mental illness may lead the Individual to conceal his condition, rendering
him susceptible to blackmail or exploitation. The second is that the condition may cause a defect in his
judgment or reliability, which may degrade his ability or willingness to follow security procedures and
regulations. See Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755 (1995), aff'd 25 DOE
¶ 83,002 (1995) (Oak Ridge); Personnel Security Hearing, Case No. VSO-0032, 25 DOE ¶ 82,765 (1995),
aff'd 25 DOE ¶ 83,004 (1995); Personnel Security Hearing, Case No. VSO-0073, 25 DOE ¶ 82,794
(1996).

I find no basis to believe that the Individual would be subject to blackmail or coercion. He does not
express any sense of shame or stigmatization about his bipolar disorder. He describes the condition as a
"chemical imbalance in the brain, and considers it similar to high blood pressure or diabetes, in that it is a
physical condition requiring long-term medication.<38> The Individual openly takes his medication at
work in the presence of his coworkers.<39>

I do find, however, that the Individual's bipolar disorder causes a significant defect in his judgment and
reliability. Both psychiatrists testified to the detrimental effect that bipolar disorder has on afflicted
person's judgment and reliability. Examples of this detrimental effect are shown in the Individual's lack of
sound judgment preceding his hospital stays in June and December 1994. In June, he continued walking in
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extreme heat until his physical health was impaired. In December, he reacted to financial pressures by
withdrawal and even considered suicide to the point of removing a gun from a safe. In the context of the
Individual working with or around classified material, the consequences of such irrational behavior could
be extremely serious.

In considering the Individual's eligibility for access authorization, the regulations provide that I am to
consider factors including the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes, and the likelihood of continuation or recurrence. 10 C.F.R. § 710.7(c).

The Individual claims that the medication he is taking has produced a behavioral change that mitigates
concerns about his judgment and reliability. It is true that the psychiatric testimony in this case suggests
that the Individual's bipolar disorder is controlled while he is on the medication. I believe, however, that
the controlling factor in this case is the risk of recurrence of irrational behavior. This is a particularly high
risk if the Individual stops taking his medication. In fact, both the treating psychiatrist and the social
worker indicated that many persons with bipolar disorder decide at some time to stop taking their
medication.

The Individual stated in June 1995 that he intended to comply with the program of medication.<40>
Nevertheless, six months later, he stopped taking the medication for several weeks. Based on the expert
testimony in this case, and the Individual's own past behavior, I am not convinced that he will continue to
take his medication. On the contrary, I believe it is a distinct possibility that he may again stop taking his
medication and experience impaired judgment and reliability due to the bipolar disorder. Cf. Personnel
Security Hearing, 25 DOE ¶ 82,755 at 85,541. I find, therefore, that the Individual has failed to mitigate
the security concerns raised by Criterion H.

CONCLUSION

The ultimate question in a case under 10 C.F.R. Part 710 is whether "the granting of access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. § 710.7(a). The testimony of both psychiatrists has clearly established that the
Individual's bipolar disorder may cause a significant defect in judgment or reliability. The Individual has
not mitigated the security concerns raised by his mental condition. Although the Individual has at present
controlled his condition with medication, the record shows that there is a significant risk of recurrence of
symptoms.

In view of the criteria set forth in 10 C.F.R. Part 710, and the evidence in the record, I believe that valid
and significant derogatory information has been established under 10 C.F.R. § 710.8(h). The derogatory
information casts doubt about whether granting the Individual access authorization would not endanger the
common defense and would be clearly consistent with the national interest. It is therefore my opinion that
access authorization should not be granted to the Individual.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

<1>/ Notification Letter (Amended), dated February 9, 1996.

<2>/ Exhibit 1, Questionnaire for Sensitive Positions, dated February 6, 1995.

<3>/ Ibid.

<4>/ Hearing Transcript (Tr.) at 15.
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Case No. VSO-0083, 25 DOE ¶ 82,807 (H.O.
Augustyn June 10, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:February 2, 1996

Case Number: VSO-0083

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to retain a
level "Q" access authorization<1> under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria
for Access to Classified Matter or Special Nuclear Material." As discussed below, after carefully
considering the record before me in light of the relevant regulations, it is my opinion that the individual's
access authorization should not be restored.

I. Background

The individual, a XXXXX-year-old XXXXX, has been employed since May 1994 by XXXXX, a
subcontractor that provides XXXXX services to the Department of Energy's
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. On October 25, 1994, the individual
completed a Questionnaire for Sensitive Positions (QSP) in which he responded negatively to the question
regarding whether he had used any illegal drugs in the last five years. Almost one year later, on XXXXX,
the individual was arrested on numerous charges, including the possession of suspected drug
paraphernalia. During a Personnel Security Interview (PSI) conducted on November 1, 1995 for the
purpose of obtaining information surrounding the XXXXX arrest, the individual admitted he had used
marijuana in 1982, 1983, 1993, 1994 and 1995. After the PSI, the DOE suspended the individual's security
clearance and obtained authority from the Director of the Office of Safeguards and Security to initiate this
administrative review proceeding.

The administrative review proceeding began on December 26, 1995, when the Department of Energy's
XXXXX Operations Office (DOE/XXXXX) issued a Notification Letter to the individual advising that the
DOE possessed information which created a substantial doubt concerning his continued eligibility for an
access authorization. See Letter from XXXXX, Assistant Manager for Management and Administration,
DOE/XXXXX, to the individual (December 26, 1995).

The Notification Letter specifically identified the derogatory information at issue and informed the
individual of his right under the regulations to (1) file a written response to the derogatory information,
and (2) request a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his
continued eligibility for access authorization.

file:///persecc.htm#vso0083
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On January 16, 1996, the individual filed with the DOE/XXXXX a response to the allegations contained in
the Notification Letter, together with a request for a hearing concerning this matter. The DOE/XXXXX
transmitted the individual's hearing request to the Office of Hearings and Appeals (OHA) Director
pursuant to the provisions of 10 C.F.R. § 710.25(a) on February 2, 1996. The OHA Director appointed me
as Hearing Officer in this case on February 7, 1996. I convened a hearing in this matter in XXXXX, on
XXXXXXXXXXXXXX, and received a transcript of the hearing on XXXXXXXXXXX. See 10 C.F.R. §
710.25 (e),(g).

At the XXXXX hearing, the individual represented himself and testified on his own behalf. In addition, the
individual called the following three witnesses to testify on his behalf: XXXXX with XXXXX, a
psychologist who works for the XXXXXXXXXXXXXXXXXXXXXXXX, a DOE contractor at XXXX;
and XXXXX, a co-worker who has worked in various capacities for XXXX or its contractors for the last
48 years. The DOE/XXXXX presented the testimony of one witness,
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, a DOE Personnel Security Specialist.

II. Derogatory Information At Issue

The information included in the Notification Letter falls within the ambit of three regulatory criteria,
subsections (f), (k) and (l) of 10 C.F.R. § 710.8. Criterion F concerns, in relevant part, information which
reveals that a person "[d]eliberately misrepresented, falsified, or omitted significant information from a . . .
Questionnaire for Sensitive Positions . . . a personnel security interview, written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization . . . ." 10 C.F.R. § 710.8(f). According to the Notification Letter, on October 25, 1994,
the individual responded "no" to the question on the QSP which asks if he had used illegal drugs in the
last five years. During a PSI conducted on November 1, 1995, however, the individual admitted he had
used marijuana during the previous five years and had intentionally omitted listing any illegal drug use,
fearing that his security clearance would not be granted.

In addition, the Notification Letter cites Criterion K as a source of concern to the DOE. Criterion K
involves, in part, the possession, use or experimentation with a drug or other substance listed in the
Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act
of 1970. The Notification Letter recounts that during the November 1, 1995 PSI, the individual admitted
using marijuana in 1982, 1983, 1993, 1994, 1995.

Finally, the DOE invoked Criterion L as one of the bases for suspending the individual's security
clearance. Criterion L covers information tending to show that the individual has "[e]ngaged in unusual
conduct or is subject to circumstances which tend to show that the individual is not honest, reliable, or
trustworthy, or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interests of the national security."
10 C.F.R. § 710.8(l). The principal basis for the DOE's concern in this regard is that during the November
1, 1995 PSI, the individual admitted that he was arrested on XXXXX, on charges of speeding, evading a
law officer, reckless driving, and possession of suspected drug paraphernalia.

III. Findings of Fact

The relevant facts in this case are uncontested. The individual affirmed in his hearing testimony that he
had used marijuana approximately twice yearly in 1982, 1983, 1993, 1994 and 1995. See Transcript of
XXXXX Hearing (hereinafter cited as "Hearing Tr.") at 19-25; Transcript of Personnel Security Interview
conducted on November 1, 1995 (hereinafter cited as "PSI Tr.") at 14-21. He also admitted at the hearing
that he attended a comprehensive security briefing on March 8, 1995 at which the DOE's policy against the
use of illegal substances was reiterated. Hearing Tr. at 26-27. According to the individual, he continued to
use illegal drugs after that comprehensive security briefing. Id.

The individual further admitted at the hearing that he lied when he responded negatively to the question on
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the QSP concerning whether he had used any illegal drugs during the previous five years. Id. at 14, 15, 17,
33, 102. He also acknowledged that prior to his completing the QSP, the DOE advised him that a positive
response to the question regarding the use of illegal drugs would not automatically disqualify him from
obtaining a "Q" clearance. Id. at 15, 18.

Finally, the individual conceded that he was arrested on XXXXX for speeding, evading a law officer,
reckless driving, and possession of suspected drug paraphernalia. See PSI Tr. at 7-13; Hearing Tr. at 30,
102. He related that on the evening of XXXXX, he was returning home on his motorcycle from a party
where he had smoked marijuana. PSI Tr. at 6. He stated that he had borrowed a friend's jacket that
evening for the ride home. Id. En route home, he saw some flashing lights in the his rearview mirror and
decided to accelerate his speed to "outrun" the police. Id. He was unsuccessful in this regard and was
arrested. Id. The individual claims that during the frisk upon arrest, the police officer did not find the drug
paraphernalia in the jacket he was wearing. Hearing Tr. 24. According to the individual, he knew the drug
paraphernalia was in the jacket and so advised the arresting officer. Id. The individual maintained,
however, that the drug paraphernalia belonged to the person who lent him the jacket. Id.

According to the record in the case, the day after the individual's arrest, he promptly reported his arrest to
the DOE Security Office and then wrote to the local newspaper requesting that it not print his name and
address in connection with his arrest. The individual explained in his letter to the newspaper as follows: "I
would like to try and maintain as much of my character as possible without having the community of
XXXXX persecute, finger point and gossip about me as a ?bad seed.'" See Letter from the individual to
the XXXXX (XXXXX). At various times during the hearing, the individual articulated his concern that his
parents and the members of the XXXXX community not learn of his problems with the law or drugs.
Hearing Tr. at 18, 30-31, 65-69.

IV. Analysis

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in
rendering this Opinion concerning the individual's access authorization are the following: the nature,
extent, and seriousness of his conduct; the circumstances surrounding his conduct, including
knowledgeable participation; the frequency and recency of his conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors. 10 C.F.R. §§ 710.7(c), 710.27(a). It is the totality of these facts and circumstances that guided me
in evaluating whether the individual's access authorization should be restored.

A. The Individual's Drug Use

The individual's admission that he used marijuana occasionally over the last fourteen years, standing alone,
constitutes a sufficient basis for the invocation of Criterion K. The security concerns associated with the
use of illegal drugs were summarized by the Personnel Security Specialist at the hearing. According to
XXXXXXXXXXXXXXXXXXXXXXX, the DOE is concerned whether the individual can be trusted to
respect laws and regulations, including those governing the security of classified information and
facilities, in view of his willful disregard for the law prohibiting the use of illegal drugs. Id. at 50-51.
Moreover, XXXXXXXXXXXXXXXXXXXXXXX expressed the DOE's additional concern regarding the
individual's judgment in using illegal drugs subsequent to his attendance at a comprehensive security
briefing at which the DOE's policy against the use of drugs was enunciated. Id.

To mitigate the security concerns raised by his past drug use, the individual maintained at the hearing that
he will not use drugs in the future and advised he has taken three steps to achieve this objective. Id. at 103,
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23. First, he is avoiding all contact with his friend who supplied him with the marijuana. Id. at 23. Second,
he has separated himself from persons who use drugs. Third, he has sought psychological counseling,
testing, and evaluation to determine "what kind of a person" he is. Id. In addition, he presented the
testimony of Dr. XXXXX who reported that neither of the two tests he administered to the individual, the
Second Edition of the Minnesota Multiphasic Personality Inventory (MMPI-II) or the Substance Abuse
Subtle Screening Inventory (SASSI), <2> revealed the existence of any drug issues. Id. at 75. It is Dr.
XXXXX's opinion that the individual is neither a substance abuser nor substance dependent. Id. at 80. In
addition, XXXXX testified that the individual is a good employee and that he had no knowledge of drug
use by the individual. Id. at 42-43. Similarly, XXXXX, a co-worker, related that the individual is a
conscientious, hard-working employee who has never shown signs of drug impairment on the job. Id. at
97.

An examination of the totality of the circumstances surrounding the individual's marijuana use persuades
me that the DOE's security concerns arising from the drug use at issue have not been mitigated. While Dr.
XXXXX may be correct that the individual does not have a substance abuse or dependence problem, I
find that even occasional use of marijuana poses a serious security concern in this case. This is not a case
of a single, isolated indiscretion that occurred several years ago. Rather, there are six instances of drug use
since 1993 by a mature adult. Moreover, when the individual smoked marijuana in 1995, he did so
knowing the DOE's policy of abstinence from the use of illegal drugs.

I commend the individual's efforts to separate himself from the friend who supplied him with marijuana on
several occasions and from those who use illegal drugs. These efforts, combined with the individual's
verbal assurance to abstain from drugs in the future, suggest he might be successful in achieving his
objective. However, there simply has not been sufficient time since the individual's last use of marijuana to
indicate that he will refrain in the future from the use of illegal drugs. Moreover, I am not willing to
accept the individual's assurance that he will not be involved with drugs again in view of the record in this
case regarding his past lack of candor with the DOE.

B. The Individual's Falsification

As noted above, the individual confessed during a PSI to deliberately falsifying a response on a QSP
regarding his prior drug use. See PSI Tr. at 14-21. This deliberate falsification of significant information
properly comes within the ambit of Criterion F and raises a substantial question as to the individual's
honesty, reliability and judgment.

The individual has offered different explanations for his falsification. When he filed his written Response
to the Notification Letter, he responded to the falsification charge in the following manner:

I recall stating that, "I may have taken a 'hit' from a joint once during the years of 1993 and 1994, but I do
not recall." This period covers 730 days. In the period of 5 years, or 1825 days, I do not recall specifically
smoking marijuana, therefore I answered, 'no' on the QSP.

DOE Exhibit 2. At the hearing, the individual testified that he knew he was falsifying his response to the
question about prior drug use on the QSP when he completed and signed that document. Hearing Tr. at 14,
15, 17, 33, 102. In light of this admission at the hearing, the DOE Counsel questioned the individual about
his seemingly contradictory statement in the Notification Letter Response regarding the falsification issue.
Id. at 15-16. In response, the individual explained that he "was trying to pad his side" when he stated that
he had no recollection of smoking marijuana in his Response to the Notification Letter. Id. at 15-19. He
attributed the misstatement in the Notification Letter Response to his apprehension and his belief that he
was an "extremely infrequent former pot-smoker." Id. at 18. He subsequently explained that his true
motives for lying on the QSP were two: fear that he would be denied an access authorization and concern
that XXXX employees with access to his QSP might "classif[y] him as a certain type of a person" based
on the information he divulged on that document. Id.

To mitigate the falsification allegation, the individual presented the testimony of XXXXX, Ph.D., a



Case No. VSO-0083, 25 DOE ¶ 82,807 (H.O. Augustyn June 10, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0083.htm[11/29/2012 1:32:47 PM]

psychologist with 40 years experience. Dr. XXXXX noted that the MMPI-II is very sensitive to people
who lie or who are defensive, and is commonly used by industrial organizations instead of lie detector
tests. Hearing Tr. at 76 Id. Dr. XXXXX related that the validity scales used to interpret the results of the
MMPI indicated that the individual was telling the truth on the MMPI. Id. Dr. XXXXX also stated at the
hearing that "lying is . . . characteristic of almost every human being at some point in their life, and with
some degree of frequency." Id. at 81. He added that he is not inclined to believe that a person who lies
once or twice will lie again in the future, or is unreliable, or has impaired judgment. Id. at 84. Finally, Dr.
XXXXX opined that he would be more concerned with the falsification at issue if the individual had been
age 35, rather than age 27 when he made the false statement. Id. at 82. Under questioning, Dr. XXXXX
explained that a person's character matures through adolescence and into early adulthood, implying that a
person at age 27 is still in the early adulthood stage. Id. at 84-85.

Two other witnesses, XXXXX and XXXXX, attested to the individual's honesty at the hearing and
expressed surprise that he had falsified information. Id. at 42, 97. They both indicated that the individual
was a good employee. Id. at 43, 93. In addition, the individual expressed contrition for his falsification,
explaining that his actions in this regard were totally out of character for him. Id. at 102.

In considering whether I could dismiss the individual's falsification on his QSP as an isolated incident, I
was most troubled by the individual's subsequent misrepresentation on his Response to the Notification
Letter that he had no recollection of using drugs at the time he completed his QSP. The individual's
explanation that he was just "trying to pad his side" suggests to me that the individual might be less than
truthful in the future in order to conceal or minimize questionable conduct.

Regarding Dr. XXXXX's position that lying is not uncommon in the general population, I simply cannot
excuse the individual's falsification on this basis. If a person lies to the DOE, he loses credibility and
ultimately the trust that he will comply with the regulations protecting our national security. In this case,
the individual lied concerning his past drug use and then executed a government form certifying to the
accuracy of the information contained on that form. He falsified the information on the QSP, knowing that
disclosure of past drug use would not automatically disqualify him from obtaining his access authorization
and knowing that a willful false statement on the QSP is punishable by fine or imprisonment or both. I am
troubled not only by the individual's poor judgment in electing to falsify the QSP but his willingness to
falsify despite knowing the adverse consequences that could follow from that action.

As for Dr. XXXXX's suggestion that this 27-year-old might not have been mature enough to grasp the
implications of his falsification, I disagree. The individual is college educated and has held a number of
responsible employment positions. Hearing Tr. at 10-11. In my opinion, the individual's age and maturity
at the time of his falsification supports rather than mitigates the DOE/XXXXX's security concerns
attendant the individual's falsification.

Finally, I find that the individual's expression of remorse and contrition for this falsification and his
character witnesses' testament to his honesty simply do not overcome the legitimate security concerns
associated with the individual's deliberate falsification of significant information on his QSP and his
subsequent misrepresentation in his Response to the Notification Letter.

Based on all the foregoing considerations, I find that there is not sufficient evidence to mitigate the
DOE/XXXXX's legitimate concern arising from the individual's falsification on his QSP.

C. The Individual's Arrest

The facts surrounding the individual's arrest suggest that the DOE/XXXXX properly relied on Criterion L
to support its suspension of the individual's "Q" clearance. The individual's behavior on the night of
XXXXX, i.e. , his speeding, his attempt to evade the police and his knowing possession of drug
paraphernalia calls into question the individual's trustworthiness and reliability. These actions demonstrate
his willingness to disobey the law and cause me to believe that he would not willingly abide by security
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regulations or safeguard classified information or facilities. Moreover, the individual's actions subsequent
to his arrest, i.e., writing to the newspaper requesting that his identity not be released, raises question
about possible coercion or blackmail.

It is the individual's position that any concern arising from this arrest should be mitigated because it was
an isolated incident. In this regard, the individual testified that he had never been arrested before the
October 1995 incident. The individual also offered the testimony and written report of Dr. XXXXX as
mitigating evidence on the issue of his behavior leading to the arrest. Based on the individual's account of
the October 1995 incident that triggered the individual's arrest, Dr. XXXXX opined that ". . . the episode
involving the XXXXX Police Department's apprehension of the subject represents impetuosity at the worst
and perhaps some impaired judgment attributable to situational anxiety." Memorandum for Dr. XXXXX to
XXXXX (March 27, 1996). At the hearing, Dr. XXXXX noted that the individual was "terribly
embarrassed and terribly anxious and terribly ashamed" of having been arrested. Hearing Tr. at 87.
Curiously, the doctor acknowledged at the hearing that he had no knowledge that the individual had
requested the local newspaper to refrain from publishing his arrest in the newspaper, or that the individual
had elected not to tell his parents of the arrest. Id. In fact, after Dr. XXXXX learned of these additional
facts, he opined that vulnerability to blackmail is a valid concern for DOE to have under these
circumstances. Id. at 87. He added that his clinical advice to the individual would be to tell his parents to
allay any concern regarding the individual's susceptibility to blackmail. Id.

With regard to the issue of possible coercion, the individual assured me that if he were confronted with a
situation where someone threatened to reveal information to his parents in exchange for classified
information, he would inform his parents of his problems. He also stated at the hearing that he intends to
inform his parents of his arrest in June 1996 when he expects to obtain a "Conditional Discharge" from the
court which has jurisdiction over the matters at issue here.

In evaluating whether the individual mitigated the security concern associated with the XXXXX arrest, I
found the following factors favorable to the individual: (1) the arrest in question was the individual's first,
suggesting the incident might be considered an isolated incident; (2) the individual abided by security
regulations in promptly reporting his arrest to the DOE security the next day; (3) the individual sought
psychological counseling on his own to determine if there was something in his psychological make-up
that caused him to act in the manner he did on the evening of XXXXX. Weighed against these positive
factors were the following negative ones: (1) the incident in question is relatively recent; (2) the individual
was a mature adult at the time of the behavior in question; (3) just prior to his questionable conduct and
resulting arrest, the individual had smoked marijuana; (4) the individual has not disclosed his problems
with the law to his parents and was so concerned about preserving his reputation in the community that he
requested the local newspaper not to print his name in connection with the XXXXX arrest.

In addition, I considered Dr. XXXXX's view that the individual's behavior in trying to elude the police on
the night of XXXXX can be attributed to "impetuosity at worst and some impaired judgment attributable
to situational anxiety." While I agree that the individual exhibited impaired judgment in the instance under
examination, I will not overlook this incident as a transitory episode of impetuosity. The individual was a
mature adult at the time he elected to "outrun" the police. Based on the record, there is a risk that the
individual might exhibit that same impaired judgment in a work environment were he placed in an anxious
or trying situation. Accordingly, I conclude that the events surrounding the individual's arrest constitute
unusual conduct which manifests the individual's lack of judgment and reliability.

I would be more impressed with the individual's trustworthiness and reliability if he had convinced me that
he viewed his inappropriate conduct as his primary problem, instead of the extent of damage to his
reputation in the community. Since the record is replete with references to the individual's concern about
his reputation, I feel there is a risk that the individual might be susceptible to coercion. I base my
impression on the following facts: (1) immediately after his arrest, the individual requested in writing that
the local newspaper refrain from publishing his name to preserve his character; (2) the individual revealed
at the PSI and again at the hearing that he has deliberately concealed his problems with the law and drugs
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from his parents; (3) the individual failed to disclose to Dr. XXXXX, the psychologist whose assistance he
sought for testing, counseling, and evaluation, that he had concealed, or attempted to conceal, his arrest
from his parents and the XXXXX community; and (4) the individual revealed at the hearing that one of
the real motivations for his lying on the QSP was that he feared embarrassment if XXXX personnel read
the derogatory information on his QSP. While the individual tried to assure me at the hearing that he
would not be susceptible to coercion or blackmail, he did not convince me that he would not allow his
desire to protect his reputation in the community to overwhelm his expressed willingness to conform his
future actions to the requirements of national security. See Personnel Security Hearing (VSO-0001), 24
DOE ¶ 82,751 (1994), aff'd, (OSS March 7, 1995).

Based on the totality of the evidence, I conclude that the individual has failed to present sufficient
evidence to mitigate the security concerns arising from his XXXXX arrest.

V. Conclusion

As explained in this Opinion, I find that the DOE/XXXXX properly invoked 10 C.F.R. §§ 710.8(f), (k),
and (l) in suspending the individual's access authorization. I further find that the arguments advanced by
the individual in his defense do not mitigate the security concerns accompanying those three criteria. In
view of these criteria and the record before me, I cannot find that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, in my opinion, the individual's "Q" access authorization should not be
restored.

Either the Office of Security Affairs or the individual may file a request for review of this Hearing
Officer's Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W.,
Washington, D.C. 20585-0107, and served on the other party. The party seeking review of the Opinion
must file a statement identifying the issues which it wishes to contest within 15 calendar days after the
party files its request for review. The party seeking review must serve a copy of its statement on the other
party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).
Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date:

<1>/ Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization,
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security clearance, or "Q" clearance.

<2>/ According to Dr. XXXXX, the SASSI is a screening device used to detect alcohol and drug use.
When used in connection with the MMPI, the SASSI helps predict whether a person has an alcohol or
drug problem. Hearing Tr. at 74.
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Case No. VSO-0084, 26 DOE ¶ 82,754 (H. O.
Mann Aug. 23, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: February 2, 1996

Case Number: VSO-0084

This Opinion concerns the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, Subpart A,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." The individual's access authorization was suspended by the Manager of DOE's XXXXX
Operations Office (DOE/XXXXX). As explained below, I recommend against restoring the individual's
access authorization.

Statement of the Case

The individual has been employed for over 17 years at the DOE's XXXXX. On February 11, 1993, he was
arrested by the XXXXX Police Department and charged with Criminal Trespass for peeping into a female
neighbor's window on February 3, 1993. On February 25, 1993, he was arrested for Indecent Exposure,
which occurred when he exposed himself to that woman on September 14, 1992, and for an additional
Criminal Trespass, which occurred on February 3, 1993. The individual promptly reported these arrests to
DOE/XXXXX's Personnel Security Division, which took no action at that time to suspend his access
authorization. On February 2, 1995, he was arrested again for Criminal Trespass, which occurred on
January 8, 1995. In this instance, the individual is alleged to have peeped into the same woman's window.
The individual promptly reported the 1995 arrest to the DOE/XXXXX. The individual pled guilty to one
of the charges arising out of the February 3, 1993 incident, and the other charges were dropped after he
agreed to participate in a pre-trial diversion program, which commenced on May 15, 1995, and concluded
on May 15, 1996.

In addition to the arrests for sex offenses committed in 1992, 1993 and 1995, during a Personnel Security
Interview (PSI) conducted on February 22, 1995, the individual acknowledged that he was arrested in
October 1985 for Indecent Exposure and had plea bargained to reduce this charge to Disorderly Conduct,
for which he paid a $20 fine. On August 16, 1995, the individual was evaluated by XXXXX, a DOE-
consultant psychiatrist. In his report, prepared on September 17, 1995, the DOE psychiatrist found that the
individual has two mental conditions, voyeurism and exhibitionism. He opined that "It is more likely than
not that [the individual] will reoffend and engage in either Voyeurism and Exhibitionism again." The DOE
psychiatrist also found that "[the individual] would be subject to blackmail were he to reoffend and a
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neighbor threatened to tell authorities." DOE Exhibit 12 at 47.

On December 8, 1995, the DOE/XXXXX issued a Notification Letter to the individual which charged
under 10 C.F.R. § 710.8(h) that the individual has two illnesses or mental conditions--voyeurism and
exhibitionism--of a nature which in the opinion of a board-certified psychiatrist, cause, or may cause, a
significant defect in his judgment or reliability. The Notification Letter also charged under 10 C.F.R. §
710.8(l) that in view of his arrests for sex offenses, the individual has engaged in unusual conduct or is
subject to circumstances which tend to show that he is not honest, reliable, or trustworthy; or which
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of the national security.

On January 16, 1996, the individual filed a request for a hearing on the charges that led to suspension of
his "Q" clearance. DOE/XXXXX transmitted the individual's hearing request to the Office of Hearings and
Appeals (OHA) on January 30, 1996. We received the request on February 2, 1996, and the OHA Director
appointed me as Hearing Officer in this case on February 7, 1996. I convened a hearing in this matter at
the XXXXX on XXXXXXXXXXX, and received the transcript of the hearing on XXXXXXXXXXXX.
The record was kept open for the submission of additional evidence after the hearing, until it was closed on
July 26, 1996.

At the hearing, the individual was represented by an attorney. The individual testified on his own behalf,
and he called ten other witnesses, including his wife, a number of his co-workers, the psychotherapist who
has treated him for voyeurism and exhibitionism, and officials from the DOE's Personnel Assurance
Program. DOE/XXXXX presented nine witnesses at the hearing, including the complaining witnesses who
reported the individual's offenses, the investigating police officer, the DOE psychiatrist, a DOE contractor-
polygraph expert, and two DOE personnel security specialists.

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual's eligibility for access authorization, I must consider the relevant factors and
circumstances connected with the individual's conduct. These factors are set out in 10 C.F.R. § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; and
the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard which is designed to protect national security interests. Administrative review is
authorized when the existence of derogatory information leaves unresolved questions about an individual's
eligibility for access authorization. A hearing is "for the purpose of affording the individual an opportunity
of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the
individual to come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.7(a). This standard implies that there is a strong presumption against
the granting or restoring of a security clearance. See Dep't of Navy v. Egan, 484 U.S. 518,531 (1988)
("clearly consistent with the national interest" standard for the granting of security clearances indicates
"that security determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.

file:///cases/security/vso0078.htm
file:///cases/security/vso0078.htm


Case No. VSO-0084, 26 DOE ¶ 82,754 (H. O. Mann Aug. 23, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0084a.htm[11/29/2012 1:32:48 PM]

Personnel Security Hearing, Case No. VSO-0002, 24 DOE ¶ 82,752 at 85,511 (1995).

Findings of Fact and Analysis

As charged in the Notification Letter, the individual's mental condition and his history of arrests for sex
offenses raise serious questions about his judgment and reliability, and his vulnerability to coercion,
pressure or exploitation. See Personnel Security Hearing, Case No. VSO-0034, 25 DOE ¶ 82,768 (1995).
Under these circumstances, the individual must show sufficient evidence of rehabilitation to lead to the
conclusion that he would be unlikely to engage in the behavior again. In addition, the individual must
provide evidence to mitigate the concern that he would be subject to coercion, exploitation or pressure.
Only if he meets his burden of providing that evidence could I conclude that restoring his access
authorization would not constitute an unwarranted risk to the national security. After reviewing the record
in the present case, I have reached the opinion that the individual has failed to meet this burden, and
accordingly, that his security clearance should not be restored. I will address each of the charges in the
Notification Letter below.

Criterion H

As defined in the fourth revised edition of the American Psychiatric Association's Diagnostic and
Statistical Manual of Mental Disorders (DSM IV), exhibitionism involves the exposure of one's genitals to
a stranger. Sometimes the individual masturbates while exposing himself. In some cases, the individual has
the sexually arousing fantasy that the observer will become sexually aroused. DSM IV at 525. Voyeurism
involves the act of observing unsuspecting individuals, usually strangers, who are naked, in the process of
disrobing, or engaging in sexual activity. The act of "peeping" is for the purpose of achieving sexual
excitement, often through masturbation. DSM IV at 532.

The individual admits that he has these two mental conditions, and he accepts responsibility for his actions
in 1992 and 1993 (described below). Transcript of May 9, 1996 Hearing (hereinafter cited as "Tr.") at 276.
The individual attributes his sexual misconduct during that period to marital problems, and an obsession
with pornography which he had at the time. Id. at 257. He asserts that he suffered great humiliation after
he was chased down and arrested in February 1993. According to the individual, he realized that he was in
danger of losing his job, his marriage and his family. Id. at 264. He began individual psychotherapy and
took other steps to turn his life around, such as destroying his pornography and returning to his church. Id.
at 255. As a result of these actions, the individual claims that his marital relationship has significantly
improved, and that he has been rehabilitated. The individual asserts that the negative experience he
suffered was so traumatic that he will never engage in exhibitionism or voyeurism again. Id. at 263-264.
The individual points to the fact that he was recertified in 1994 under DOE's Personnel Assurance Program
(PAP), a safety program for persons who work with nuclear explosives, as evidence that his sexual
problems have never interfered with his judgment and reliability in the workplace. Id. at 405-409.

While he admits responsibility for the actions which led to his arrests in February 1993, the individual
denies that he exposed himself to a woman from his garage in 1985, the first time when he was arrested
for Indecent Exposure. DOE Exhibit 3 (February 22, 1995 PSI Transcript) at 15-17; Tr. at 251. He also
denies that he committed the Criminal Trespass on January 8, 1995 for which he was later arrested after
his photo was identified by a witness. He offers alibi evidence to show he was not present at the scene of
that incident, and he insists that he has been wrongly identified as the man who was peeping in a
neighbor's window on that night. Before the hearing, the individual took a polygraph examination at his
lawyer's suggestion to prove that he was not involved in the 1995 peeping incident, but the test format was
defective and key records were lost, so that this first polygraph does not provide any useful evidence. At
the hearing on May 9, 1996, the individual offered again to take an exculpatory polygraph examination,
conducted by DOE contractors at a DOE facility in XXXXX. The record was kept open after the hearing
while the DOE Counsel and the individual's attorney attempted to make arrangements for the individual to
take a polygraph. But the individual was unable to obtain clearance from his personal physicians who are
currently treating him with chemotherapy for cancer, and DOE/XXXXX would not subject the individual
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to an exculpatory polygraph without medical authorization. See Statement of Fact dated July 18, 1996.

At the hearing, DOE/XXXXX introduced evidence to show what actually happened when the individual
was arrested, and what the impact of his behavior was on the victims of his crimes. The female neighbor
who was the primary victim testified that in 1992, she had seen a man in her back yard "about once a
week," and whenever she tried to see who it was, he jumped over the fence and ran away. Tr. at 96. The
individual admits that he was the intruder who was seen in the woman's yard. Id. at 256-257. Once when
this woman was going out to a convenience store late at night, she encountered a naked man in the alley.
The individual admits that he was the naked man in the alley. Id. at 253. On September 14, 1992, the
woman's doorbell rang, and when she went to the door, she found a man standing there with his fly open,
masturbating, who then ejaculated on her glass door and fled. Id. at 99-100. On the night of February 3,
1993, while this woman was away from home, her teenaged daughter saw a man (again the individual)
peeping in their windows, and called her mother's boyfriend for help. Id. at 129. The boyfriend arrived and
chased the peeper. Id. at 145. The individual evaded the boyfriend for a while, and hid in the
neighborhood. Then he made a dash for his pickup truck, which was parked nearby. The boyfriend jumped
into the bed of the pickup, smashed in the back window of the cab with his bare hands, and grabbed the
individual by the neck to try and make him stop the truck. The individual crashed into several parked
vehicles and other objects on the way home, and finally stopped in front of his house and ran inside. Id. at
146. The boyfriend reported the incident to the police, who subsequently arrested the individual and
charged him with several counts of Criminal Trespass. The police officer in charge of the investigation
later showed the woman a lineup of six photographs and asked her if she could identify the man who had
masturbated at her door in September 1992. She identified the individual as the man who had ejaculated
on her glass door. Id. at 179; 191-194. The woman testified that she and her children were so terrified that
they moved out of their house in early 1993, and did not move back until the following year. Id. at 109-
110.

The most recent incident resulting in the individual's arrest occurred on the night of January 8, 1995. The
neighbor who lives next to the woman who was the individual's previous victim heard his dog barking. He
testified that "[his dog] doesn't bark a lot. When she barks, there is something back there." Tr. at 163-165.
He went out to investigate and saw a man standing in the woman's yard peeping in the window. He
testified that he could see the man's face and the clothes he was wearing. The peeper had a stocking hat, a
coat, and he wore glasses. When the peeper saw the neighbor, he jumped over the fence and ran. Id. The
neighbor tried to follow the peeper while his wife went inside and called the police. After the police
responded to the call and spoke with the neighbors, they went to the individual's house, located about five
minutes away from the woman's house, and found him in his bathrobe. The engine of his truck was cold,
indicating that it had not been driven recently. They asked the individual where he had been for the
previous 20 minutes, and he told them he had been in his hot tub, which is located in his back yard. Id. at
258-260. The individual's wife also stated that he had been in the hot tub, that she had gone out and
checked on him every ten minutes, and that he had been there about half an hour. Id. at 397.

Shortly after the January 8, 1995 incident, the individual received the following anonymous letter in the
mail:

Mr. [individual],

This letter is to let you know that most of neighbors know what kind of pervert you are. I have personally
told about 50 people in this neighborhood about you, and they have assured me that they have told all their
friends. Your recent actions have only strengthened our resolve.

Your attendance at school functions also has not gone unnoticed. This has given a lot of people an
opportunity to see what you look like. Thank you! I am not convinced that you have reformed however,
and I and 20 to 30 of my closest friends are going to do everything in our power to get your job and make
life for you in this neighborhood, miserable.
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If you feel that people are staring at you, you are probably correct.

Real estate value(sic) are high now. You may want to think about selling.

People get hurt doing what you do. Think about it.

Individual Exhibit 4 (also submitted as DOE Exhibit 11). The envelope was postmarked from XXXXX on
January 10, 1995. The individual gave a copy of the letter to DOE/XXXXX.

After the incident, the case was referred to the same police officer who had investigated the individual's
previous crimes. The officer showed the neighbor a lineup consisting of six photographs. From the photo
lineup, the neighbor identified the individual as the intruder in the woman's yard on the night of January 8,
1995. Id. at 191-196. On February 2, 1995, the individual was arrested and charged with Criminal Trespass
for the incident on January 8. At the May 9, 1996 hearing, the neighbor identified the individual as the man
he saw trespassing next door on that night. He testified that he knows who the individual is now, but that
he did not know him when he identified the individual's photo in the lineup. Id. at 166.

At the hearing, the individual's therapist (who is a psychiatric social worker) and the DOE psychiatrist
both testified about the individual's mental condition. His personal therapist stated that in addition to
exhibitionism and voyeurism, the individual has "a blending of schizoid personality disorder with
narcissistic personality disorder, and the thing that characterizes his particular blending of that is his anger,
noninvolvement emotionally with the people around him, thinking primarily about himself, doing the
things that he wants to do when he wants to do them...." Id. at 232. He thought that in addition to his
personality type, the individual's family situation (in 1992 and 1993) had been a contributing factor to his
exhibitionism and voyeurism. Id. at 239. Nevertheless, the therapist indicated that the individual had made
great progress since his arrest in 1993. Id. While the therapist believed that the individual had shown
questionable judgment in his own personal life, he voiced the opinion that his mental condition did not
affect his judgment on the job. Id. at 235. The therapist conceded that "it is often characteristic of [persons
with exhibitionism and voyeurism] that they reoffend," id. at 239, but he stated that he thought the
individual was rehabilitated. Id. at 242.

The DOE psychiatrist had a less sanguine view of the individual's rehabilitation. He characterized the
desires to expose or to be a voyeur as preferences that go back to a person's early psychosexual
development, "a predisposition that you have for the rest of your life," and that "one never talks about
being . . . cured of it." Id. at 296. However, he did say that "[y]ou can learn how to control it and how to
handle it so that it's unlikely that you'll act on it." Id. In this connection, the DOE psychiatrist thought that
the type of individual counseling the individual had received was not the most effective treatment for his
condition. He preferred a combination approach which included group therapy, behavioral therapy and
relapse prevention. Id. at 298-301. Nor did the DOE psychiatrist think that the individual's exhibitionism
and voyeurism could be caused by problems with his marriage or by his interest in pornography, or cured
by his religious revival. Id. at 308-310. He pointed out that happily married men and celibate priests also
suffer from these conditions, and opined that they were not related to an interest in pornography. Id. at
309-311. Although the DOE psychiatrist characterized the individual's acts of exhibitionism as
"extreme,""worrisome,"and "clearly very deviant behavior," he indicated that the severity of this condition
is not correlated with the likelihood of rehabilitation. Id. at 313, 347-348. The DOE psychiatrist also
thought that the results of the Minnesota Multiphasic Personality Inventory (MMPI) that the individual
took twice in the past few years indicated the presence of personality disorders. He stated that the
individual's MMPI results corroborated his clinical impression, and corroborated the diagnosis under the
DSM-IV system. Id. at 316. To illustrate this point, the DOE psychiatrist cited the following portions of
the individual's MMPI profile: "he is experiencing chronic psychological maladjustment characterized by
personality traits of impulsivity combined with compulsive behavior. [The individual's] symptom pattern is
somewhat contradictory, reflecting a tendency toward acting-out behavior along with feelings of guilt and
concern about his actions." DOE Exhibit 12 (Psychiatrist's Report) at 43; Tr. at 318.
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The DOE psychiatrist concluded that although the individual may be rehabilitated "to some extent," he
feared that "it's to the wrong extent in that he has grasped on to something that, even though it may be
helpful, it's not really the best way to treat this sort of problem." Id. at 323. Based on his experience
treating persons with these sexual behaviors, the DOE psychiatrist opined that the individual was more
likely than not to "exhibit a very narrowly circumscribed defect in judgment," and to "reengage in that
kind of behavior at some point in the future." Id. at 324-325; 333. The DOE psychiatrist agreed with
several other witnesses who testified at the hearing that the individual's judgment, reliability and safety in
the workplace were not affected by his sexual behavior off the job. Id. at 338-340.

Another area addressed by the DOE psychiatrist also concerns the extent of the individual's claimed
rehabilitation. In his February 22, 1995 PSI (DOE Exhibit 3), and in his testimony at the hearing, the
individual has emphatically denied that he was trespassing and peeping as charged on January 8, 1995. He
claims that he was framed by angry neighbors who were trying to get him punished for his sexual offenses
in 1992 and 1993. At the hearing, the DOE psychiatrist pointed out that while the woman who was the
victim of the 1992 and 1993 incidents and her boyfriend testified that they were angry at the individual,
the neighbor who was the only eyewitness to the January 8, 1995 peeping incident appeared "quite
composed and calm." Tr. at 345. The individual also denies that he "flashed" a woman passerby from his
garage in October 1985. The DOE psychiatrist observed that unlike the individual's neighbors in 1995, the
woman who reported the 1985 incident would have no motive to make up her story. Finally, he notes that
"the probability of that happening [to the individual]," an admitted exhibitionist and voyeur, and that the
individual "really didn't do it [in 1985] is very low." Id. at 346. The DOE psychiatrist cites these two
incidents as evidence of denial, which is typical of sex offenders, and questions the extent of the
individual's rehabilitation. Id.

After considering the evidence in the record, it is my opinion that Notification Letter properly invoked the
provisions of 10 C.F.R. § 710.8(h), and that the individual has a mental condition that has caused and may
in the future cause a significant defect in his judgment and reliability. At the outset, I acknowledge that
none of the witnesses believes that the individual's condition adversely affects his judgment, reliability or
safety on the job. However, there are serious concerns about the individual's judgment and reliability away
from the workplace. The individual's errors of judgment are limited to his personal sexual behavior, but
they are substantial. With respect to his past conduct, there is ample evidence that the individual has
engaged in acts of exhibitionism and voyeurism for many years. The individual has failed to convince me
that he did not expose himself to the woman whose complaint to the police led to his first arrest in 1985.
As the DOE psychiatrist noted in his testimony cited above, there is no reason to believe that this woman
had any motive for making the story up. I agree with the DOE psychiatrist that it would be too improbable
to believe that this individual, an admitted exhibitionist and voyeur, would have been falsely accused of
that act. It is also worth noting that several of the incidents in 1992 and 1993, for which the individual
admits responsibility, were disturbing and terrifying to the victims, and even led one family to move out
of their own house for a year. There is evidence that these acts stirred up strong feelings against the
individual, as admitted by the woman victim and her boyfriend, who testified that they agreed with the
sentiments expressed in the anonymous January 10, 1995 letter threatening the individual. Both of these
witnesses denied writing the letter. In the area of his personal sexual behavior, there is no question that the
individual's mental condition caused him to exercise bad judgment, to violate the criminal law and
accepted social norms, and to commit acts that disrupted the lives of innocent people.

The individual has repeatedly maintained his non-involvement in the alleged 1995 incident, even to the
point of taking one polygraph examination to establish his innocence, and offering to take a second
exculpatory polygraph. The expert testimony at the hearing shows that the method used in the first
polygraph examination was defective because it did not meet accepted practices in the profession. This
polygraph was doubly defective because the recorded data had been lost. Tr. at 421-456. Unfortunately,
the individual's recent cancer treatment ruled out a second chance to take an exculpatory polygraph, which
DOE/XXXXX was prepared to conduct. With or without reliable polygraph evidence, it is impossible for
me to determine with absolute certainty whether the individual is the man who was seen peeping in his
neighbor's window on the night of January 8, 1995. Nevertheless, that is not the function of this
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administrative review proceeding. A lower standard of proof is used here, Personnel Security Hearinge,
Case No. VSO-0002, 24 DOE ¶ 82,752 at 85,511 (1995), and the evidence which is in the record weighs
heavily against the individual. The individual's photo was identified in a lineup by the neighbor who
witnessed the crime. From observing his demeanor at the hearing, I find that the neighbor who identified
the individual is a credible witness. Under the circumstances, the burden is on the individual to come
forward with evidence to prove that he was not responsible for that incident. See Personnel Security
Hearing, Case No. VSO-0060, 25 DOE ¶ 82,788 at 85,760. There are several reasons why I find that the
individual has not made a convincing showing. Many witnesses at the hearing testified about the
individual's history of peeping in the victim's window. The only alibi testimony comes from the
individual's wife, who said that she checked on him in the hot tub every ten minutes. It was physically
possible for the individual to get from his house to the victim's house in a short time, estimated by various
witnesses as no longer than five minutes.

Two months after the May 9, 1996 hearing, the individual's attorney submitted two local newspaper
articles about a man who was arrested after he broke into a house and attacked a woman. July 19, 1996
letter from individual's attorney to DOE Counsel and Hearing Officer. The man was nude except for a ski
mask, sunglasses and black support belt. The individual's attorney contends that this information "is
relevant to produce a reasonable doubt in [the individual's] case." Id. As noted in the cases cited above,
the "reasonable doubt" standard of proof does not apply in this DOE personnel security proceeding. See,
e.g., Personnel Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). Moreover, the
descriptions provided by the police of the man in the newspapers and the individual are different, and the
modus operandi of the more recent perpetrator is altogether different from that of the individual. More
importantly, the mere presence of another sex offender in the same city does not outweigh the positive
identification of the individual by an eyewitness to the January 8, 1995 incident. Based on the totality of
the evidence, I believe that it is more likely than not that the individual was the man seen peeping in a
neighbor's yard on January 8, 1995. Finally, it is my view that even without the 1995 incident, there is still
enough evidence in the record to support the Notification Letter's charge under 10 C.F.R. § 710.8(h).

I turn next to the question of rehabilitation. The individual's therapist and the DOE psychiatrist are both
experienced in treating individuals with exhibitionism and voyeurism. Both of these witnesses agree that
persons with those illnesses are caught only in a small percentage of the times in which they engage in
those behaviors, and that the behaviors tend to be chronic so that many exhibitionists and voyeurs will
reoffend. However, they differ in their assessments of the individual's condition. The individual's therapist
attributes greater significance to the individual's marital problems, and states that the individual has made
progress toward rehabilitation. But the therapist admits that he does not know whether the individual is
telling the truth about his involvement in the 1995 peeping incident, and he cannot be certain that the
individual will not engage in exhibitionism or voyeurism in the future. The DOE psychiatrist has a
different opinion about the origins of the individual's behavior, and consequently, more doubts about the
efficacy of the individual's treatment. Although he is uncertain about whether the individual will be able to
control his exhibitionism and voyeurism in the future, the DOE psychiatrist believes that the individual is
still in denial, and is more likely than not to reoffend. After considering the testimony of the individual's
therapist and the DOE psychiatrist, I am not convinced that the individual, a man with a ten year history of
arrests for exhibitionism and voyeurism, is rehabilitated.

Criterion L

There is a security concern under 10 C.F.R. § 710.8(l) that engaging in exhibitionism and voyeurism could
make the individual susceptible to pressure, coercion, exploitation and duress. The individual maintains
that his conduct after his recent arrests shows that he is not susceptible to blackmail. Tr. at 263-264; 278-
280. It is true that the individual has promptly reported all of his recent arrests to DOE/XXXXX, even
though the information was embarrassing, and he knew that it might subject his access authorization to
review and possible revocation. In addition, once he was arrested in 1993, the individual has not attempted
to hide the basic facts about his exhibitionism and voyeurism from his coworkers and the members of his
community. It is also true that he promptly furnished a copy of the anonymous threatening letter that was
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postmarked on January 10, 1995. However, even if the individual has been forthcoming about his arrests in
the past, there is still a security concern that if his access authorization were restored, he might be subject
to pressure in the future. The individual has argued that he is unlikely to reoffend because he knows that
his security clearance and his job would be lost if he were arrested again. Unfortunately, this situation
weighs against restoring the individual's access authorization. The psychiatric evidence discussed above
suggests that there is a substantial risk that the individual might engage again in those behaviors. Since his
clearance and his job are in jeopardy, it is possible that the individual would be vulnerable to pressure
from someone who threatened to report his sexual misconduct to the authorities. The chance of that
happening may be remote, but the risk of exploitation is certainly much greater for this individual than for
a person without his mental condition and his history of arrests for sex offenses. After considering the
evidence in the record, it is my opinion that this individual's access authorization should not be restored
because there is an unacceptably high degree of risk that he would to be subject to exploitation.

Conclusion

Based on the foregoing discussion, I find under 10 C.F.R. § 708(h) that the individual has an illness and a
mental condition--exhibitionism and voyeurism--that has caused and may cause a significant defect in his
judgment and reliability. I further find that the individual has not met his burden of coming forward with
evidence to show that he is rehabilitated and that his exhibitionism and voyeurism are unlikely to recur.
For the same reasons, I find under 10 C.F.R. § 708(l) that he has engaged in unusual conduct or is subject
to circumstances which furnish reason to believe that he is subject to pressure, coercion, exploitation or
duress which may cause the individual to act contrary to the best interests of the national security.

As explained in this Opinion, I find that the individual has failed to show that restoring his access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I recommend that the individual's access authorization not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., SW, Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals
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Case No. VSO-0085, 26 DOE ¶ 82,751 (H. O.
Lazarus July 29, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: March 8, 1996

Case Number: VSO-0085

I. PRELIMINARY STATEMENT

This Opinion considers the continued eligibility of XXXXX ("the individual") to hold a level "Q" access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." As explained below,
the Department of Energy's XXXXX Operations Office ("DOE/XXXXX") suspended the individual's
access authorization. It is my opinion that the individual's access authorization should not be restored.

It is uncontested that the individual used illegal drugs and violated a DOE Drug Certification. Because of
security concerns raised by these actions, DOE/XXXXX suspended the individual's access authorization.
The individual requested a Hearing to contest this suspension.

Because of the importance of national security, there is a strong presumption against restoring a security
clearance. The individual has the burden of proving facts and circumstances which would mitigate the
agency's concerns. See Personnel Security Hearing, VSO-0060, 25 DOE ¶ 82,778 (1996). In order to
prevail at the Hearing, the individual was required to come forward with strong evidence that restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.27(d).

As detailed below, at the Hearing the individual presented testimony and documentary evidence that 1) the
use of cocaine was an isolated occurrence; 2) there were extenuating circumstances

surrounding this drug use; and 3) he has been rehabilitated. If true, these circumstances would mitigate
some of the security concerns associated with his conduct. However, the individual has failed to meet his
burden of proof.

II. PROCEDURAL BACKGROUND

On February 26, 1996, DOE/XXXXX issued a Notification Letter to the individual that suspended his "Q"
access authorization on the grounds that DOE possessed derogatory information that created a substantial
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doubt concerning his continued eligibility for access authorization under 10 C.F.R. §710.8(k) and (l). <1>
The Notification Letter alleged that the individual used illegal drugs and violated a DOE Drug
Certification.

On February 27, 1996, the individual requested a Hearing regarding his access authorization. A Hearing
was held before the undersigned Hearing Officer on XXXXXXXXXXXX. The Hearing was concluded
during a telephone conference on XXXXXXXXXXXX.

At the Hearing, DOE/XXXXX presented the testimony of the individual, XXXXXXXXXXXXXX, the
Acting Human Resources Manager at XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX in
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, and a DOE security specialist. The individual
presented XXXXXXXXXXXXXX, Ed.D., a psychologist who is the team leader of the Employee
Assistance Program at the XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, two of the individual's
supervisors, an employment specialist at XXXXXXXXXXXXXXXX, and the individual's girlfriend.

III. THE NOTIFICATION LETTER

In the Notification Letter, DOE/XXXXX alleges the following concerning the individual's illegal drug
usage :

A. During a personnel security interview ("PSI") conducted on January 31, 1996, the individual admitted
to ingesting one spoonful of cocaine on January 20, 1996.

B. The individual tested positive for cocaine during a periodic drug screen on January 22, 1996.

C. During a PSI conducted on August 10, 1993, the individual acknowledged:

1. Using marijuana ten times from 1977 to 1980 .
2. Using cocaine four to five times, with the last use in 1979.
3. Using LSD one time in 1978.

In the Notification Letter, DOE/XXXXX alleges the following concerning the individual's lack of honesty,
reliability, trustworthiness or susceptibility to coercion:

During an August 10, 1993 PSI, the individual promised to remain drug free by signing a DOE Drug
Certification form. The individual violated the Drug Certification on January 20, 1996, when he used
cocaine.

IV. FINDINGS OF FACT

The individual does not dispute the factual allegations contained in the Notification Letter. The individual
admits that he used a variety of illegal drugs before 1980. He further admits that he used cocaine on
January 20, 1996, and tested positive for this drug on a scheduled drug test on January 22, 1996. The
individual admits that he was aware of the scheduled drug test before he used the cocaine. The individual
also admits that he violated a DOE Drug Certification by using cocaine on January 20, 1996.

In this case, the only facts to be resolved relate to the circumstances surrounding the individual's use of
illegal drugs and violation of the Drug Certification.

A. Background

The individual has been employed by XXXXXXXXXXXXXXXX since April 13, 1992. Transcript of
Hearing at 21 (XXXXXXXXXXXXXXXX) ("Transcript"). The individual is a
XXXXXXXXXXXXXXXXXXXXXXX. In this position, the individual manages a large number of
workers. The individual is responsible for completing XXXXXXXXXXXX projects in a timely manner
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and within budget. Transcript at 22-24. It is uncontested that the individual is an excellent manager. He is
dedicated, hardworking, and enthusiastic. Transcript at 198, 207.

The individual's supervisors testified that the individual never exhibited any indication of substance abuse
during working hours. They further stated that they believed the individual to be honest and were not
aware of the individual's violating any security regulations. Transcript at 200, 202, 209 - 211.

B. Prior Drug Use and the Drug Certification

The individual used marijuana (ten times), cocaine (four to five times) and LSD (one time) before 1980.
Most of this drug use occurred while the individual was in high school. Transcript at 25- 27. DOE was
aware of the individual's past drug use when his initial clearance was granted in 1993. Transcript at 112.
At that time, DOE granted the individual a security clearance because the individual stated that he no
longer used drugs and signed a Drug Certification. Transcript at 112-114, 126.

The Drug Certification signed by the individual provides, in relevant part:

I have been told that the Department of Energy (DOE) does not allow the use . . . of illegal drugs . . . by
people whose job requires access to . . . classified information . . . .

I agree that I will not . . . use . . . illegal drugs . . . at any time, in any country, in any job in which I have
been given a DOE access authorization or security clearance . . . .

I understand that if I break this agreement even once, I may lose my DOE access authorization or security
clearance. I also understand that if I lose my DOE access authorization or security clearance, I may lose
my job.

DOE Exhibit 10. A personnel security specialist verbally explained the significance of the Drug
Certification to the individual at the time that it was signed. She told the individual about the DOE policy
of total non-involvement with drugs and that the individual could lose his DOE authorization as a result of
a single use of drugs. Transcript at 123-126; Exhibit 4 at 32-38.

The individual testified that he had not used illegal drugs between 1980 and January 20, 1996. Transcript
at 31. The individual's girlfriend testified that she had never known him to use illegal drugs. Transcript at
242. XXXXXXXXXXXXXXXX tested the individual for illegal drugs on four occasions from the time
that he signed the Drug Certification until January 20, 1996. The individual was always given advance
notice of these tests. The results of these drug tests were negative. Transcript at 95-96.

C. The January 1996 Use of Cocaine and Drug Test

On January 17 or 18, 1996, the individual received notice that he was scheduled for a drug test on January
22, 1996. Transcript at 38. The individual believes that he recorded the drug test on his calendar.
Transcript at 38, 40, 64-65.

On January 20, 1996, the individual went out for "cocktails" and dinner with his girlfriend. Transcript at
68, 240. During this time, the individual drank between two and six beers. Transcript at 33, 243. At 10:00
p.m., the individual and his girlfriend decided to drop in at an acquaintance's house. There were between
five and seven people at the house. Transcript at 33-34, 73, 245.

The individual admits that he used cocaine that night. The individual has recited three versions of the
specific circumstances surrounding this drug use.<2>

The individual tested positive for cocaine on the drug test administered on January 22, 1996. Exhibit 9.<3>

D. The Individual's Psychological Assessments
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When the individual was informed that he failed the drug test, he became very upset. He was fearful that
he would lose his security clearance and his job. He contacted the Human Resources Manager at
XXXXXXXXXXXXXXXX to ascertain the steps that could be taken to retain his clearance. Transcript at
43-44.

The individual was referred to Dr. XXXXXXXXXXXXXX, the team leader of the Employee Assistance
Program ("EAP") at XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. The individual told Dr.
XXXXXXXX that he needed psychological and psychiatric data to support his position that he was not a
drug user. Dr. XXXXXXXX told the individual that the EAP would provide psychological testing and a
psychiatric evaluation and provide an opinion as to whether the individual was a typical drug user.
Transcript at 154-155.

Dr. XXXXXXXX performed an initial diagnostic interview including a computer-based social history and
a mental status exam. He also administered the Minnesota Multiphasic Personality Inventory and the
Substance Abuse Subtle Screening Inventory. He referred the individual to Drs. XXXXXXXXXX and
XXXXXXXXXXXXXXX for psychiatric evaluations, and to XXXXXXXXXXXX, an alcohol and drug
counselor, for counseling. Transcript at 152-166, 171.<4>

1. Dr. XXXXXXXX

The individual told Dr. XXXXXXXX that he was not a drug user and that the recent use of cocaine was
an isolated event and a terrible mistake. Exhibit 19 at 1. Dr. XXXXXXXX believes that the individual
used cocaine in January of 1996 when the drug was being passed around the room at a party. Transcript at
167, 170 , 178-179. Dr. XXXXXXXX explains the individual's recent drug use by stating that he lost
impulse control. He explains the loss of impulse control on the individual's desire to conform to the group
and on the frivolity of the party. Transcript at 184.

Dr. XXXXXXXX testified that he found no evidence that the individual had a substance abuse problem.
<5>Dr. XXXXXXXX does not believe that the individual suffers from a mental illness or is a threat to
national security. Dr. XXXXXXXX further indicated that he does not believe that the individual has
impaired judgment, although "as a psychologist he cannot speak absolutely about judgment." Transcript at
183-185. However, in response to a question from the Hearing Officer, Dr. XXXXXXXX indicated that
the individual's drug usage on January 20, 1996, when he was aware of the drug test scheduled for January
22, 1996, showed a significant defect in judgment. However, Dr. XXXXXXXX does not believe that this
lack of judgment renders the individual a security risk because the individual does not appear to have a
pattern of such behavior. Transcript at 188-189.

2. Dr. XXXXX

On February 9, 1996, Dr. XXXXX interviewed the individual. The individual told Dr. XXXXX that he had
recently tested positive for cocaine. The individual further indicated that he had used cocaine when the
drug was being passed around at a party. The individual acknowledged his stupidity and expressed
concern that this drug use might result in the loss of his security clearance and his job. Exhibit D.

According to his notes, Dr. XXXXX diagnosed the individual as having an adjustment disorder with
mixed features, mild and situational. According to Dr. XXXXXXXX, this diagnosis reflects the
individual's concern about the suspension of his security clearance. Transcript at 164.

Dr. XXXXX's notes did not contain a diagnosis of substance abuse. Dr. XXXXX found the individual fit
for duty and believed that he was not a security risk. He recommended that the individual's "Q" clearance
be restored. He also recommended that the individual complete a rehabilitation program and have
supportive EAP follow-up. Exhibit D; Transcript at 164-166.

3. Dr. XXXXXXX
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Dr. XXXXXXX saw the individual on March 26, 1996. The individual told him that he was seeking a
"second opinion"concerning his drug use. He indicated that he had recently tested positive for cocaine and
was "preoccupied" by the fear of losing his "Q" clearance and his position with
XXXXXXXXXXXXXXXX. Exhibit 17 at 1-2.

Dr. XXXXXXXX diagnosed the individual as "cocaine abuse, single event." Dr. XXXXXXXX concluded
that the individual did not appear to have a substance abuse disorder. Dr. XXXXXXXX indicates that this
diagnosis is based entirely on the presumed accuracy to the information received from the patient. Dr.
XXXXXXXX further indicates that if the individual should ??use again," and "test positive" at work, that
would "indicate significant addiction, and appropriate referral for treatment would be recommended." Dr.
XXXXXXXX notes that "The patient openly admits that he was aware that a random [sic] drug screen was
going to be obtained . . . but didn't think that the cocaine would be detected." Exhibit 17 at 3.

E. The Individual's Rehabilitation Program

As a condition of being permitted to continue his employment with XXXXXXXXXXXXXXXX, the
individual participated in an outpatient rehabilitation program. The individual began the program on
February 8, 1996. The program requires participation in 90 meetings of Narcotics Anonymous or
Alcoholics Anonymous within 90 days. The program also involves meeting with a counselor, full
abstinence from drugs and alcohol with random periodic tests for one year. Exhibit A.

The individual completed that portion of the program which required him to participate in 90 meetings of
Narcotics Anonymous or Alcoholics Anonymous within 90 days and to meet with a counselor. However,
the individual has not completed the program because he has not yet had a full year of negative drug
screens. Transcript at 218.

F. The DOE's Security Concerns

The DOE personnel security specialist, testified that the individual's use of cocaine was a security concern
for two reasons. First, the use of illegal drugs is a crime. The security specialist expressed the agency's
concern that if an individual violates a criminal statute, it increases the likelihood that this individual
would violate a security regulation. Second, the use of cocaine indicates a lack of judgment and reliability.
Transcript at 111-112.

Based on her training, the security specialist testified that when an individual has advance notice of a drug
test, and tests positive on this test, it may indicate that the individual is a regular user of drugs. Transcript
at 117.

The security specialist further testified that the individual's violation of the Drug Certification is a security
concern, independent of the foregoing, because such a violation is a broken promise to DOE. As there has
been a breach of trust by an individual, the DOE no longer views this person as trustworthy. Transcript at
114-115.

V. ANALYSIS

It is uncontested that the individual used illegal drugs and violated a DOE Drug Certification. The illegal
use of drugs raises significant security concerns because unwillingness to follow laws and regulations is a
strong indication of an individual's potential for ignoring security regulations as well as the general
untrustworthiness of the individual. The violation of a Drug Certification also raises significant security
issues because it is a breach of trust and a broken promise to the United States government. Both actions
demonstrate a significant lack of judgment.

These facts justified the suspension of the individual's security clearance by DOE/XXXXX. Because of
the national security implications, to have his clearance restored in this proceeding, the individual must
prove the existence of facts and circumstances that mitigate the agency's security concerns. See Personnel
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Security Hearing, VSO-0060, 25 DOE ¶ 82,778 (1996). As detailed below, I am not convinced that the
individual has met his burden of proof.

A. The Legal Standard

The regulations state that "The decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case. The burden is
not on the government to prove the guilt of the defendant beyond a reasonable doubt. Rather, because we
are dealing with the protection of our national security, the burden is on the individual to come forward
with evidence that restoring his security clearance "would not endanger the common defense and security
and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). See Personnel Security
Hearing, VSO-0060, 25 DOE ¶ 82,778 (1996).

In the instant case, the individual must meet this burden by presenting substantial evidence which would
mitigates the security concerns engendered by his actions. Section 710.7(c) requires the Hearing Officer to
consider such mitigating factors as "the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and recency of the
conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; [and]
the likelihood of continuation or recurrence . . . ."

B. The Individual's Illegal Drug Usage

The individual has failed to prove the existence of factors which would mitigate the security concerns
caused by his use of cocaine on January 20, 1996. <6> The use of drugs under the circumstances presented
in this case demonstrates very poor judgment and indicates that the individual is a security risk.
Accordingly, I find that his security clearance should not be reinstated.

1. The nature, extent and seriousness of the conduct

The individual was a mature person in an extremely responsible position with Johnson Controls when he
used cocaine on January 20, 1996. Because of his prior usage, in 1993 he had been required to sign a Drug
Certification in which he promised to abstain from drugs and acknowledged that he could lose his
clearance if he broke this promise. At the time he ingested cocaine on January 20, 1996, he was aware that
he was scheduled to undergo a drug test less than 48 hours later. Based on these factors, the individual
should have fully understood the "nature, extent and seriousness of his conduct."

2. The circumstances surrounding the use of cocaine

The exact circumstances surrounding the individual's recent use of cocaine are unclear. The individual has
presented three different versions of these events. Under the first version, the individual used cocaine to
wake up for a drive home after a party. Under the second version, the individual was compelled by social
pressure to use cocaine. Under the third version the individual used cocaine because he did not have
sufficient time to consider the consequences of his actions.

Because the individual has provided three versions of the circumstances surrounding the drug use, I cannot
credit any of these versions or the different "excuses" implied in each version. Thus, I do not find that the
individual used cocaine 1) to remain alert for a drive home; 2) because of social pressure from a group of
drug users; or 3) because he had insufficient time to process the consequences of his actions when a man
stuffed a "shovel" of cocaine under his nose.
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I do find, however, that the individual used cocaine on January 20, 1996, because his judgment was
impaired due to the use of alcohol. However, I do not find that this use of alcohol constitutes a mitigating
circumstance.

3. The frequency of the use of cocaine

Similarly, I find, based on the record before me, that the individual has failed to meet his burden of
proving that the use of cocaine was an isolated occurrence. Although the individual presented evidence in
support of this position, this evidence was insufficient to prove the existence of this mitigating
circumstance.

In support of the position that this drug use was an isolated occurrences, the individual testified that this
was the only time that he has used drugs since 1980. The individual's girlfriend and supervisors indicated
that they were not aware of any drug use by the individual. The mental health professionals provided
evidence that the individual did not have a substance abuse problem. The Acting Human Resources
Manager of XXXXXXXX indicated that the individual had not tested positive during previously
administered drug tests.

The individual's evidence is flawed. The individual's testimony is not entitled to great weight because of
his inconsistent statements concerning his recent drug use and self-interest. Further, the individual's
girlfriend and supervisors would not necessarily be aware of drug use by the individual. This is clearly
demonstrated by the fact that the individual's girlfriend was not aware of his drug use on January 20, 1996.
Moreover, the evidence of the mental health professionals do not compel the conclusion that the use of
cocaine was an isolated occurrence. While Dr. XXXXXXXX and Mr. XXXXXX have given their
opinions that the individual does not have a substance abuse problem, they did not -- nor could they --
offer testimony that he had not used drugs in the recent past. <7>Moreover, Drs. XXXXX and XXXXXX
did not even unequivocally conclude that the individual does not have a substance abuse problem. Dr.
XXXXX's recommendation that the individual enter a drug rehabilitation program indicates that, to the
contrary, there may well be a substance abuse problem. Dr. XXXXXXX's conclusion that the individual
does not have a substance abuse problem was based solely on information received from the individual.
He implied that this information was not necessarily reliable by stating that if the individual were to test
positive again, this would clearly indicate that there was an addiction problem. Finally, as the individual
had been given prior notice of the drug tests which he passed, he could have abstained from drugs for a
short time before these tests even if he were a regular user.

Logically, it is unlikely that this use of cocaine is an isolated occurrence. A one-time use of illegal drugs
before a scheduled drug test is difficult to believe. This is supported by the testimony of the DOE security
specialist who stated, based on her experience, that when an individual with advance notice of a drug test
fails such a test, this failure might indicate regular usage. It is further supported by the fact that, based on a
positive drug test, XXXXXXXXXXXXXXXX required the individual to enter into a rehabilitation
program as a condition of his continued employment.

4. Rehabilitation

Finally, the individual has not completed a rehabilitation program. While it is true that he finished the
portion of the program which could be completed within the time available, he has not yet completed that
part of the rehabilitation program which requires abstinence over a period of a year.

C. The Individual's Violation of the Drug Certification

The individual has also failed to provide evidence of factors that would mitigate the security concerns
caused by his violation of the Drug Certification. The individual was a mature person at the time that he
signed the Drug Certification as a pre-condition to the grant of his original clearance in 1993. This was a
recent event which the individual does not claim to have forgotten.
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On January 20, 1996, the individual violated the Drug Certification by using cocaine. He knew of the
scheduled drug test before he used the drugs. He told Dr. XXXXX that, even though he was aware of this
drug test, he believed that he would not test positive for the drug. Each of these actions demonstrate a
profound lack of judgment and responsibility. Given the possible consequences of testing positive -- i.e.,
loss of his security clearance and a possible loss of his job -- the lack of judgment manifested here is
inherently unreasonable.

This lack of judgment and responsibility causes security concerns which cannot be outweighed by the
individual's management abilities. Thus, the fact that the individual was an excellent employee does not
resolve this issue.

I do not credit the opinions of the mental health professionals that the individual is not a security risk.
While a mental health professional can opine on an individual's mental health, the question of whether an
individual constitutes a security risk is not a question that mental health professionals are qualified to
answer. It is a legal question on which the individual bears the burden of proof. As such, deference to
mental health professionals is not required.

Because of the known imminence of a scheduled drug test, the circumstances presented here are far more
compelling than those which justified a similar result in Personnel Security Hearing, VSO-0035, 25 DOE
¶ 82,767 (1996). In that case, the Hearing Officer stated:

The DOE security program is based on trust. If an employee breaks a written promise to the DOE, that
trust is violated. It was precisely because of the individual's prior illegal drug use that he was asked in
1988 to sign a Drug Certification, promising that he would never again use illegal drugs while employed in
a position requiring an access authorization. He clearly violated this promise when he used cocaine twice
in 1994. Moreover, the violation of his agreement with the DOE occurred in the very recent past and
cannot be excused as a youthful indiscretion. Thus, I find that the DOE had ample justification to rely on
10 C.F.R. §710.8(l) in suspending the individual's access authorization.

Accordingly, I find that the individual's access authorization should not be reinstated.

VI. CONCLUSION

In view of the criteria set forth in 10 C.F.R. Part 710, I cannot find that restoring the individual's access
authorization would not endanger the common defense and security and would be consistent with the
national interest. As such, the individual's access authorization should not be restored.

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues.

All submissions must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
Avenue, SW, Washington, D.C. 20585-0107. In addition, a party must send a copy of each of its
submissions to the other party.

Linda Lazarus

Hearing Officer

Office of Hearings and Appeals

Date:
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<1>/ Section 710.8 sets forth the principal types of derogatory information which create questions as to an
individual's eligibility for access authorization. Under subsection (k), derogatory information includes
information that an individual has possessed, used or experimented with an illegal drug. Under subsection
(l), derogatory information includes information that an individual has engaged in unusual conduct or is
subject to circumstances that tend to show that he is not honest, reliable or trustworthy or which furnishes
reason to believe that he may be subject to pressure, coercion, exploitation or duress that may cause him to
act contrary to the best interest of the national security. Information that an individual has violated a Drug
Certification may constitute derogatory information under subsection (l).

<2>/ On January 31, 1996, during a PSI, the individual explained his recent drug use by stating that "we
were at a party and then it, it was getting late and, you know, we had a few cocktails and somebody'd
come up and offered a little shovel for a wake up to get a ride home . . ." Exhibit 3 at 10. On February 9,
1996, during a psychiatric evaluation, the individual stated that he used cocaine at a party when he snorted
a small amount of ?the stuff being passed around." Exhibit C. During the Hearing in this matter, the
individual stated that he had not seen or been aware of any drugs being passed around. He indicated that
he was surprised when a man tapped him on the shoulder, stuffed cocaine up the individual's nose, and
told him to "sniff." Although the individual conceded that he knew that the substance was cocaine and
sniffed it voluntarily, he indicated that he did not have time to process the significance of his actions.
Transcript at 33-34.

<3>/ The individual's girlfriend did not see any drugs at the gathering and did not see the individual snort
cocaine. Transcript at 241. She was not aware that the individual had used cocaine on the night of January
20,1996, until after the individual told her that he had tested positive for drugs. Transcript at 241-242.

<4>/ Dr. XXXXXXXX was the only mental health professional to testify at the Hearing. However, the
findings and opinions of Dr. XXXXX, Dr. XXXXXXX and Mr. XXXXXX were entered into evidence,
without objection, through the testimony of Dr. XXXXXXXX and the introduction of their notes and
records.

<5>/ Mr. XXXXXX also believes that the individual did not have a substance abuse problem.

<6>/ I find that the individual met his burden in regard to his use of drugs before 1980. The individual
testified that most of this drug use occurred when he was in high school. He told the DOE about this drug
use before he was hired in 1992. He was given a clearance at that time because there was no indication of
current usage and he agreed to sign a Drug Certification. Based on the immaturity of the individual at the
time of this usage, the remoteness of these events, and the fact that DOE had granted the individual a
clearance with full knowledge of these events, I find that the individual's use of drugs before 1980
standing alone does not require that his security clearance remain suspended.

<7>/ Moreover, Dr. XXXXXXXX's conclusion is predicated, in part, on the assumption that the
individual's use of drugs resulted from social pressure at a party. As this assumption may not be true, the
conclusion is also suspect.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: March 8, 1996

Case Number: VSO-0087

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the Individual") to retain a
level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."<1>The Department of Energy's XXXXX Operations Office (DOE/XXXXX) suspended the
Individual's access authorization under the provisions of Part 710. This Opinion considers whether, on the
basis of the evidence and testimony in this proceeding, the Individual's access authorization should be
restored. For the reasons stated below, it is my opinion that access authorization be restored.

I. BACKGROUND

The Individual has been employed since 1991 by XXXXX and its predecessor. Since that time, the
Individual has held a "Q" clearance. On September 15, 1995, the DOE requested that the Individual submit
to a random urine screening test. It is uncontested that the Individual's urine tested positive for the
presence of cannabinoids.<2>

A DOE personnel security specialist conducted a personnel security interview (PSI) with the Individual on
October 2, 1995, in which he was questioned about the positive drug test result. The Individual denied that
he had ever used marijuana. See Transcript of PSI (PSI Tr.) at 11, 19. He stated that when he was
informed that he had tested positive for marijuana, he could not believe it, and arranged to have another
test performed. When he learned that the result of this second test was also positive, he "was absolutely
floored." Id. at 4-5. After thinking over his activities with his wife's help, he arrived at the explanation he
offered during the PSI: that after consuming a considerable quantity of beer on the evening of September
12, 1995, he accompanied his wife to a party at an unknown location, where he consumed more beer and
ate at least two cookies. These cookies were identified as "cool cookies" and were offered to him by an
unknown man under conditions which the Individual, in hindsight and sobriety, regarded as suspicious. Id.
at 5, 8, 10. He further stated that he could not conceive of any other way in which the marijuana could
have entered his body. Id. at 21.

This interview did not resolve DOE/XXXXX's concerns and on December 20, 1995, the Manager of
DOE/XXXXX suspended the Individual's access authorization and subsequently obtained authorization

file:///persecc.htm#vso0087


Case No. VSO-0087, 25 DOE ¶ 82,208 (H.O. Schwartz July 11, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSo0087.HTM[11/29/2012 1:32:50 PM]

from the Director of the Office of Safeguards and Security to initiate an administrative review proceeding.
See 10 C.F.R. § 710.9. The administrative review process was commenced by the issuance of a February
6, 1996 letter which notified the Individual that information possessed by the DOE created a substantial
doubt concerning his continued eligibility for access authorization (Notification Letter). The Notification
Letter was accompanied by an enclosure (Statement of Charges) that detailed the derogatory information
that DOE/XXXXX possessed.<3>The Notification Letter specifies three areas of derogatory information
described in 10 C.F.R. § 710.8. First, under Criterion F (10 C.F.R. § 710.8(f)), DOE/XXXXX alleges that
twice during the PSI the Individual denied ever using marijuana and that his "responses in the interview
regarding [his] denial of the use of marijuana and including a detailed, fabricated scenario regarding the
way the marijuana entered into [his] system are viewed as falsification." Notification Letter at 3.

Second, the Notification Letter presents allegations under Criterion K (10 C.F.R. § 710.8(k)).
DOE/XXXXX charges that the Individual had "trafficked in, sold, transferred, possessed, used or
experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to Section 202 of the Controlled Substances Act of 1970." The DOE/XXXXX stated that the
Individual tested positive for marijuana in the September 15, 1995 drug screen urinalysis test and that the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX Occupational Medical
Program's Medical Review Officer, Dr. XXXXXXXXXXXXXX, had determined that the Individual had
used marijuana. Id. at 3-4.

Third, the DOE/XXXXX charged under Criterion L (10 C.F.R. § 710.8(l)) that the Individual has
"engaged in unusual conduct or is subject to circumstances which tend to show that the individual is not
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security." In support of that charge, DOE/XXXXX noted three closely related
concerns: that the Individual had tested positive for marijuana use, which is an illegal activity; that he
chose to use an illegal substance even though he understood the DOE's policies of random urine testing
and intolerance of drug use, which tends to indicate that he is not honest or trustworthy; and that he
attempted to conceal his use of marijuana during the PSI, which tends to show that he "may be subject to
pressure, coercion, exploitation or duress which could cause [him] to act contrary to the best interests of
the national security." Id. at 4.

On February 6, 1996, the Individual requested a hearing, and on February 21, through his representative,
he filed a response to the allegations contained in the Notification Letter. The Individual's request for a
hearing was forwarded by DOE/XXXXX to the Office of Hearings and Appeals (OHA) on March 8, 1996,
together with a copy of the Notification Letter and his response. I was appointed the Hearing Officer in
this matter on March 11, 1996. In accordance with 10 C.F.R. § 710.25(f), a prehearing telephone
conference was held on May 16, 1996. The hearing was convened in XXXXXXXXXXXXXXXXXX on
XXXXXXXXXXXX. At the hearing, the DOE presented two witnesses, XXXXX, a DOE/XXXXX
personnel security specialist, and XXXXXXXXXXXXXXXXX, M.D., the medical director for the
XXXX. The Individual testified on his own behalf and called two further witnesses, both present and
former supervisors.

During the course of this proceeding, 22 exhibits have been submitted by the parties. See List of Exhibits.
In accordance with OHA practice, all exhibits were provided directly to the OHA and became part of the
record automatically. On June 11, 1996, the OHA received a copy of the transcript of the hearing, see
Transcript of Hearing, Case No. VSO-0087 (hereinafter cited as "Tr.") and on that date the record was
closed.

II. FINDINGS OF FACT AND ANALYSIS

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
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after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this
Opinion concerning the Individual's eligibility for access authorization are the following: the nature,
extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these
criteria to the testimony and exhibits presented by both sides in this case.

A. Criterion K

DOE/XXXXX's allegation under Criterion K concerns the positive results the Individual received on the
drug test performed by XXXXXXXXXXXXXXXXXXXXXXXXXX, a laboratory certified by the
Substance Abuse and Mental Health Services Administration (SAMHSA), the division of the United
States Department of Health and Human Services charged with setting standard laboratory practices for
drug testing. Employee urine samples are required to be analyzed pursuant to procedures set out in the
Mandatory Guidelines for Federal Workplace Drug Testing Programs promulgated by the U.S. Department
of Health and Human Services (Mandatory Guidelines), 59 Fed. Reg. 29,908 (June 9, 1994). See 10 C.F.R.
§ 707.5(a) (requiring DOE contractors to establish drug-testing programs consistent with the Mandatory
Guidelines).

XXXXXXXXXXXXXXXXXXXX performed the initial immunoassay to screen the specimen involved in
this case for illegal drugs. Exhibit 9. The test result revealed the presence of cannabinoid metabolites at an
unspecified level above 50 nanograms per milliliter (ng/ml), the initial test cutoff level set in Section
2.4(e) of the Mandatory Guidelines. Id.; Tr. at 91-92. At Dr. XXXXXXXXX's request,
XXXXXXXXXXXXXXXXXXXX then performed a confirmatory gas chromatography/mass
spectrometry (GC/MS) test on a frozen portion of the same urine sample. Id.
XXXXXXXXXXXXXXXXXXXX discovered carboxy-THC, a metabolite of THC, to be present in the
Individual's urine at a level of 47 ng/ml, which is above the cutoff value for that test, 15 ng/ml. Id. The
Individual has not challenged the methodology or results of the testing procedures.

The process of fact-finding, as well as the ultimate opinion, regarding disqualifying and mitigating factors
under each criterion must be based on a "comprehensive common-sense judgment of all the relevant
information, favorable or unfavorable." 10 C.F.R. § 710.7(a). As the personnel security specialist testified,
an allegation of marijuana use is a very serious matter, as this activity indicates a disregard for the law and
raises questions about the user's reliability regarding obeying the law and other areas of his or her life. Tr.
at 19-20. The proof that the Individual used marijuana lies in the uncontroverted positive drug test. Given
the positive test for marijuana, the sole issue to be considered under Criterion K, then, is whether the
circumstances surrounding the Individual's use of marijuana mitigate the DOE's security concerns to such
a degree that, despite the charge, the Individual's access authorization should not be revoked.

Throughout the proceeding the Individual has consistently contended that the only way in which marijuana
could have entered his system is through his unintentional consumption of cookies, identified only as
"cool cookies," at a party he attended on the evening of September 12, 1995. At the hearing, the Individual
again related his story: that after drinking at least four pitchers of beer at a bar with his wife, he and his
wife were invited to a private party in a rural area north of XXXXX. His wife drove because he knew he
had already drunk too much. He did not know the location of the party, the host, or any of the guests. At
one point during the evening, ten men were standing outside around a beer keg, when one of them offered
the "cool cookies" to the Individual from a plastic bag. All the other partygoers, including his wife, had
moved inside. The cookies tasted like applesauce cookies, and were the only food other than beer he
consumed at the party. He asserts that the only way in which marijuana could have entered his system is
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by his eating the "cool cookies." He also asserts that he had no knowledge or suspicion at the time he ate
the cookies that they might have contained marijuana. Tr. at 34-41; PSI Tr. at 7-10, 17, 20. After he
received the results of his second urinalysis test, the Individual and his wife attempted to locate the site of
the party and individuals who attended the party. At the hearing, the Individual testified that they spent a
Sunday driving around the area where the party occurred but failed to identify any familiar landmarks. He
stated that he hoped he would be able to find the individual who offered the cookies and convince him to
"come forward and clear [me]. I don't think he'd do it but I still tried anyway." PSI Tr. at 11.

The critical issue in this case is whether the Individual's explanation of his marijuana use is credible.
DOE/XXXXX's position is that it is not, and that position forms the basis for most of its allegations
against the Individual. After considering all of the evidence and testimony in the record on this issue, I
have concluded that the Individual's testimony on this issue is credible, that there is no evidence
contradicting his testimony of how he ingested marijuana, and that therefore I believe that his explanation
for his positive drug test is truthful. I will discuss the pertinent portions of the record concerning the
Individual's credibility below.

In the Notification Letter, DOE/XXXXX deemed the explanation the Individual offered at the PSI, and
from which he has not wavered in the course of this proceeding, to be a "detailed, fabricated scenario." At
the hearing, the personnel security specialist stated that she believed the explanation was not plausible. Tr.
at 18. When questioned concerning that belief, she explained that it was "based primarily on experience in
doing interviews and the way that [the Individual] behaved in the interview." Id. at 22. The personnel
security specialist testified that she has worked as an investigator for eight years, during which time she
has interviewed thousands of individuals. Id. at 25. She also testified that during the interview the
Individual's behavior caused her to question his credibility, because he "looked frequently at the floor and
at the table, and there was very little eye contact." Id. She admitted on cross-examination, however, that
her belief was influenced to some degree by information she received from Dr. XXXXXXXXX or a
member of his staff which she understood to mean that no significant amount of marijuana could be
ingested through the gastrointestinal tract. Id. at 22. See also id. at 80; Notification Letter at Statement of
Charges I.2. Dr. XXXXXXXXX testified later in the hearing that he had not explained that statement
sufficiently and acknowledged that it may have been misunderstood. Tr. at 80.

I fully respect the personnel security specialist's opinion regarding the Individual's credibility, particularly
in light of her considerable experience in her field. However, I am charged in the regulations with
considering each witness's demeanor at the hearing. 10 C.F.R. § 710.27(b). Based on my own observations
during the course of the three-hour hearing, I observed little if any behavior that corroborated the
personnel security specialist's opinion concerning his credibility. The testimony the Individual gave at the
hearing was entirely consistent with that which he provided at his PSI. He appeared to be entirely candid
in responding to the questions posed by the DOE/XXXXX counsel. He did not waver in his responses and
was straightforward in admitting what he did and did not know. He appeared to answer fully all questions
except those for which he had no response at all. I did not observe any verbal or non-verbal behavior that
indicated to me that the Individual was attempting to falsify, confuse, or hedge in his testimony. I therefore
conclude that the Individual was making every effort to be forthright during the hearing. By reaching this
conclusion, I need not address the possibility that the misunderstanding concerning oral ingestion of
marijuana unduly influenced the personnel security specialist's opinion concerning the Individual's
credibility.

At the hearing, DOE/XXXXX also challenged the Individual's credibility, on this issue and in general, by
drawing attention to the fact that the Individual, by all accounts a careful, methodical, reliable worker, Tr.
at 98, 105 (testimony of supervisors), admitted to very little recollection of the details of the party where
he claims to have eaten the "cool cookies." Id. at 113. DOE/XXXXX pointed out that the Individual's
failure to observe or recall details does not jibe with his nature as observed in the workplace. This
argument neither advances nor detracts from a finding regarding the Individual's credibility. If I were to
find that the Individual's explanation is not credible, then his failure to recall details supports that finding.
If I were to find, as I do here, that his explanation is credible, this same failure supports that finding,
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because his drunkenness at the time of the incident explains not only his inability to recall details of what
occurred while he was drunk, but also the discrepancy between his impaired faculties at the party and on
the job, where he has always been observed to be sober. See id. at 98, 100, 101.

Two additional issues of credibility surfaced during Dr. XXXXXXXXX's testimony at the hearing. The
first is DOE/XXXXX's contention that the Individual should have known that he had ingested marijuana
because he would have felt its physiological effects. This contention was not supported by the testimony
received at the hearing. Dr. XXXXXXXXX testified that the results of the gas chromatography/mass
spectrometry (GC/MS) quantitation assay performed on the Individual's September 15th urine sample on
December 1, 1995, indicated a presence of THC, the primary psychoactive ingredient in marijuana, of 47
ng/ml. Id. at 67. He also testified that a person who has ingested sufficient marijuana to test above the
cutoff levels for testing purposes (15 ng/ml for the GC/MS test) has ingested enough to feel its
intoxicating effects. Id. at 68. However, upon further questioning, he stated that the effects of alcohol and
the effects of marijuana are similar, and a person already inebriated on alcohol would be hard pressed to
discern the effects of marijuana. Id. at 83. Therefore, although Dr. XXXXXXXXX's testimony clearly
supports a finding that the Individual ingested marijuana in some manner, it also undercuts
DOE/XXXXX's allegation that he should have been able to ascertain its intoxicating effects.

DOE/XXXXX also impliedly argues that the fact that the Individual tested positive for marijuana in the
second urinalysis test 14 days after his ingestion of "cool cookies" indicates that he used marijuana on one
or more occasions after September 12, 1995. If this assertion could be supported, it would clearly raise a
question concerning the Individual's credibility. As stated above, I believe that Individual's testimony that
when he learned of his positive test results, he did not believe it, and arranged with his doctor to have a
second test at his own expense. This test was performed and the results released to the Individual on
September 26, 1995 at the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. Id. at 46-48. Dr.
XXXXXXXXX stated at the hearing that he found it difficult to believe that XXXXX's positive reading
for marijuana could be caused by the ingestion of "cool cookies" fourteen days earlier, on September 12.
Id. at 87.

I will accord little weight to DOE/XXXXX's assertion that the Individual must have used marijuana more
than once for the following reasons. Dr. XXXXXXXXX testified that XXXXX's testing facilities are not
certified by SAMHSA. Id. at 71. No testimony was presented in this case concerning the cutoff levels
XXXXX uses, above which levels the laboratory deems a test result positive. See id. at 77. Dr.
XXXXXXXXX further testified that his "suspicion" was that XXXXX employed a cutoff of 50 ng/ml for
determining a positive test result for cannabinoids, and "at fifty, that two weeks out, we just won't see a
cutoff two weeks out from a one time hit." Id. at 86. Although his expertise in this field is not to be
questioned, Dr. XXXXXXXXX's assertion that the Individual must have used marijuana after the
September 12 incident is based on an assumption without foundation in the record. Consequently, this
challenge to the Individual's credibility, as well as a number of others, such as questioning why the
Individual did not mention the "cool cookies" when Dr. XXXXXXXXX first notified him of his positive
marijuana test, id. at 73, are based on mere speculation. I find that they are too insubstantial to warrant
doubting the Individual's credibility.

Because I find that the Individual is credible and that his explanation of how he ingested marijuana before
the random drug test on September 15, 1995 is truthful, I must now determine what effect his actions have
on the allegations under Criterion K. As stated above, the DOE regulations provide that I consider a
number of different issues when forming my opinion regarding an individual's eligibility for access
authorization. Among them are the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and recency of the
conduct; voluntariness of participation; the motivation for the conduct; and the potential for pressure or
coercion as a result of the conduct. See 10 C.F.R. § 710.7(c). Thus, I have taken into consideration the fact
that the evidence against the Individual in this case, even at its most detrimental, establishes only one drug
incident within the past 12 months. See, e.g., PSI Tr. at 7, 14-15 (random tests annually since 1991 all
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negative); Tr. at 90 (monthly testing). Moreover, and absolutely critical to this case, is the fact that the
Individual did not knowingly or voluntarily use marijuana. As I interpret the evidence presented in this
case, his lack of willful participation and the steps he has taken (discussed in the Criterion L section
below) to curtail his drinking, the admitted cause of his participation, should ensure that the behavior does
not recur. I note that the Individual was not required to enter any counseling or therapy regarding his drug
usage, nor does that seem an appropriate treatment in a case such as this, where participation was
unknowing. Finally, the Individual is unlikely to be the subject of pressure or coercion as the result of his
one-time drug use because his wife and co-workers are all familiar with the details, PSI Tr. at 15, and no
evidence was presented to support a finding that this was a potential security concern.

Accordingly, I find that the Individual has mitigated the DOE/XXXXX's security concerns with regard to
Criterion K.

B. Criterion F

It is important to note at the outset that Criterion F does not apply to all misstatements and omissions, but
only those that are deliberate and involve significant information. See Pittsburgh Naval Reactors Office
(Case No. VSO-0041), 25 DOE ¶ 82,775 at 85,665 (1995), request for review pending (Case No. VSA-
0041). The basis for DOE/XXXXX's allegations under this criterion is the Individual's response during the
PSI to the charge of marijuana use.

Under this criterion, DOE/XXXXX's security concerns rest on the opinion of the personnel security
specialist that the Individual intentionally falsified information during the PSI. The first alleged
falsification occurred when, on two distinct occasions during the PSI, the Individual stated unconditionally
that he had never used marijuana. PSI Tr. at 11, 19. DOE/XXXXX's position is that such a denial must be
false in light of the positive drug test result. However, I must consider the entirety of the circumstances in
which these responses were given. The first response was elicited immediately after the individual
recounted in extensive detail his version of what had occurred on the evening of September 12, 1995. Id.
at 5-11. The second was elicited after a lengthy conversation concerning his drinking habits and exposure
to marijuana and immediately after being informed of the criminal penalties for making false statements.
In light of the context, I believe the only logical reading of the Individual's responses is that he intended to
say that he had never used marijuana at any time other than the incident under discussion and that he had
never knowingly and intentionally used marijuana. To interpret his responses as denials of the September
12 incident that was discussed at considerable length in the same session defies reason. There is no
evidence in the record that the Individual has ever used marijuana or any other illegal substances prior to
this incident. Consequently, because I believe the Individual's explanation of the incident, I find that his
contemporaneous denials of drug use in the PSI do not constitute deliberately falsified statements under
Criterion F.

The second basis for the Criterion F allegation is that the explanation he provided during the PSI of how
he unknowingly ingested marijuana before his random drug test on September 15, 1995, was a "detailed,
fabricated scenario." Because I have found, in the section above regarding Criterion K, that the
Individual's explanation was truthful, I must reject this basis. After fully considering all the evidence and
testimony in the record in this case, I conclude that there is no factual support for the DOE/XXXXX's
allegations under Criterion F. Accordingly, I find that the Individual did not falsify any information he
provided to DOE/XXXXX during the PSI regarding the September 12, 1996 incident.

C. Criterion L

The derogatory information alleged under this criterion is based on the same positive drug test that serve
as the basis for Criterion K allegation. Having found that this allegation does not establish a basis for
revoking the Individual's clearance under that criterion, and that there are sufficient mitigating factors, I
make a similar finding with respect to Criterion L. That criterion refers to information that an individual
has "[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the
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individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation or duress which may cause the individual to act contrary
to the best interests of the national security." 10 C.F.R. 710.8(l).

In the Notification Letter, DOE/XXXXX specifies three security concerns to support its charge that the
Individual's behavior falls within the scope of Criterion L: that the use of marijuana is an illegal activity;
that using marijuana with the knowledge that he was subject to random testing and that the DOE does not
tolerate its use tends to indicate that he is not honest or trustworthy; and denying ever using marijuana
indicates that he "may be subject to pressure, coercion, exploitation or duress which could cause [him] to
act contrary to the best interests of the national security." In my opinion, the fact that the incident occurred
only once, and unintentionally, mitigates the first two security concerns: the Individual clearly did not
intend to engage in an illegal activity. The third concern was addressed in the Criterion F section above: I
do not believe that the Individual's unconditional denials of marijuana use during the PSI can be construed
logically to include a denial of the use on September 12, 1995, when those denials were made in the
context of a discussion concerning his ingestion of marijuana on that evening. Further, no evidence was
presented that would indicate his use of marijuana at any other time or his desire to conceal such use.
Accordingly, I find that the Individual has mitigated the DOE/XXXXX's security concerns with regard to
Criterion L as expressed and supported in the Notification Letter.

I would be remiss, however, if I did not raise my own concern with respect to Criterion L. In my opinion
the Individual exercised extremely poor judgment when he permitted himself to drink alcohol to such an
extent that he was no longer able to discern a suspicious offer from a sincere one. See PSI Tr. at 10
(Individual later realized the suspicious nature of the offer). Therefore the Individual's alcohol
consumption, at least on this one occasion, concerns me. At the hearing the personnel security specialist
testified that one of DOE/XXXXX's concerns was that a person who places himself in compromising
situations raises questions of reliability about himself. Tr. at 19. I agree with this statement. However, I
note that the Individual in this case successfully completed a three-month group therapy outpatient
program in December 1995 concerning his drinking habits. See Exhibit 6. He testified at the hearing that
he has continued to attend an "after-care" maintenance program since that time and has not drunk since
October 1995. Tr. at 57-58. In all, according to a letter from his treatment program, Exhibit 6, and the
Individual's testimony at the hearing, he had abstained from alcohol for seven months at the time of the
hearing. Because DOE/XXXXX has not alleged a security concern on the basis of the Individual's alcohol
consumption habits, I need not determine whether he is now rehabilitated and has reformed his behavior
with respect to alcohol consumption. However, I may consider this evidence in reaching a conclusion with
respect to the security concerns regarding the Individual's reliability. The Individual has convinced me
that, by continuing to abstain from alcohol and continuing to participate in an alcohol treatment program,
he is in effect eliminating the possibility of recurrence of the circumstances under which he exercised the
poor judgment that caused him, however unintentionally, to use marijuana. In addition, his testimony at
the hearing indicates that he has developed a thorough understanding of the chain of causation that led to
his one-time use of marijuana, that he is capable of not permitting it to happen again, and that he sincerely
wishes to avoid any high-risk behavior of this type in the future. Tr. at 108-109. Consequently, I am of the
opinion that the Individual has mitigated this Criterion L concern as well.

III. CONCLUSION

For the reasons set forth above, I conclude that the DOE/XXXXX does not have a sufficient basis for
invoking Criterion F under the circumstances under which the DOE has suspended the Individual's access
authorization. Furthermore, the Individual has shown mitigating circumstances with respect to DOD/ID's
allegations under Criteria K and L. Accordingly, I conclude that DOE/XXXXX had a sufficient basis for
invoking Criteria K and L but that the Individual has demonstrated that restoring his clearance would not
endanger the common defense and would be clearly consistent with the national interest. Accordingly, it is
my opinion that the Individual's access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
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Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

William Schwartz

Hearing Officer

Office of Hearings and Appeals

Date:

<1>/ An "access authorization" is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>/ Cannabinoids are the psychoactive substances found in the common hemp plant, Cannabis sativa
(marijuana). The primary psychoactive cannabinoid is tetrahydrocannabinol (THC). The presence of
cannabinoids in a urine sample indicates with high probability that the individual has ingested marijuana
or other THC-containing substances.

<3>/ All subsequent references to the Notification Letter also include the Statement of Charges.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Opinion

Case Name: Personnel Security Hearing

Date of Filing:April 9, 1996

Case Number: VSO-0088

This Opinion concerns the eligibility of XXXXXX (hereinafter referred to as "the individual") to hold an access authorization under the regulations set forth at
10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1> The
Department of Energy's XXXXX Operations Office (DOE/XXXXX) suspended the individual's access authorization under the provisions of Part 710. This
Opinion considers whether, on the basis of the evidence and testimony presented in this proceeding, the individual's access authorization should be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are applicants for employment with DOE contractors,
agents, DOE

access permittees, and other persons designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710 generally
provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after consideration of all relevant information,
favorable or unfavorable, as to whether the granting of access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a).

The DOE granted the individual an access authorization, in this instance a "Q" clearance, in conjunction with his employment as a XXXXXXXXXXXX with
DOE's XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, which operates under the jurisdiction of DOE/XXXXX. However, on
March 5, 1996, DOE/XXXXX issued a Notification Letter informing the individual that his access authorization had been suspended based upon information
in the possession of the DOE which created substantial doubt concerning his continued eligibility. The specific information in support of the determination by
DOE/XXXXX is set forth in Enclosure 2 accompanying the Notification Letter, and is summarized below.

In Enclosure 2 of the Notification Letter, DOE/XXXXX states that the derogatory information regarding the individual falls within the purview of the
disqualifying criteria set forth in 10 C.F.R. § 710.8, specifically section 710.8(k), finding that the individual "[t]rafficked in, sold, transferred, possessed, used,
or experimented with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled
Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed
to dispense drugs in the practice of medicine, or as otherwise authorized by law." The bases for this finding are that: (1) a urine specimen provided by the
individual on October 5, 1995, tested positive for the presence of marijuana, and (2) during a Personnel Security Interview (PSI) conducted on November 6,
1995, concerning this matter, the individual admitted using marijuana from July 1994 until October 1995.

In a letter that was forwarded to the DOE Office of Hearings and Appeals (OHA) by DOE/XXXXX on April 9, 1996, the individual exercised his right under
Part 710 to request a hearing in this matter, 10 C.F.R. § 710.21(b). On April 12, 1996, I was appointed as Hearing Officer in this case. After conferring with
the DOE Counsel, 10 C.F.R § 710.24, that was appointed by DOE/XXXXX, as well as counsel representing the individual, I set a hearing date of
XXXXXXXXXXXX. The hearing in this matter was convened as scheduled, in XXXXXXXXXXXXXXXXXXXXX. The DOE Counsel called one witness,
XXXXX, a DOE personnel security specialist. The individual elected to call two witnesses: XXXXX and XXXXX, both supervisory co-workers of the
individual. The transcript that was taken of that hearing shall be hereinafter cited as "Tr.". Various documents that were submitted by the DOE Counsel and
the individual during this proceeding constitute exhibits to the hearing transcript and shall be cited as "Exh.".

II. Analysis

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the evidence presented and the testimony of the witnesses
at the XXXXX hearing convened in this matter. In resolving the question of the individual's eligibility for access authorization, I have been guided by the
applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for pressure coercion, exploitation, or duress; the likelihood
of continuance or recurrence; and other relevant and material factors. After due deliberation, it is my opinion that the individual's access authorization should
be restored since I believe that such restoration would not endanger the common defense and security and would be clearly consistent with the national
interest. 10 C.F.R. § 710.27(a). The specific findings which I make in support of this determination are discussed below.

A. Section 710.8(k), Illegal Drug Use

The facts concerning the individual's illegal drug use, specifically marijuana, were principally relayed by the individual during his November 6, 1995 PSI, and
are not materially in dispute in the present proceeding. During the PSI, the individual stated that he first experimented with marijuana beginning on July 4,
1994, while he was employed at XXXX. Exh. 9 (hereinafter "PSI") at 11. The individual stated that he recalls the specific date because it is the day his mother
died. According to the individual, he went to a bar to consume alcohol for the purpose of alleviating the stress associated with his mother's death, although he
rarely drinks because alcohol even in modest consumption invariably makes him sick. As a result of this low tolerance, the individual was receptive to a
suggestion by a man he met at the bar to try marijuana, and proceeded to purchase a small amount of marijuana from the man, which the individual then used.
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Id. at 12. According to the individual, he next purchased a very small quantity of marijuana from the same man in September 1994, around the time of his
deceased mother's birthday, again to alleviate a "traumatic time." Id. at 13. Then, under essentially the same circumstances, the individual states that he again
used marijuana during the Christmas/New Year holiday season, again in April 1995, and again around the July 4th holiday. Id. at 13-14. Finally, the individual
states that he used marijuana on the weekend around October 2, 1995, which resulted in the positive drug test for "marijuana metabolites (THC)". Id. at 14; see
Exh. 6 (drug test records). In total, the individual stated with regard to his marijuana consumption that "from the January time, probably I'd done it less than
ten times, ten times or something like that." PSI at 14.

As stated by the Personnel Security Specialist during the hearing, illegal drug use, in this case marijuana, raises a security concern for the DOE, for it reflects a
deliberate disregard for state and federal laws prohibiting such use. Tr. at 31-32. "The drug user puts his own judgment above the requirements of the laws, by
picking and choosing which laws he will obey or not obey. It is the further concern of the DOE that the drug abuser might also pick and choose which DOE
security regulations he will obey or not obey with respect to protection of classified information." Personnel Security Hearing, Case No. VSO-0013, 25 DOE
¶ 82,752 at 85,512 (1995). In addition, a person who uses marijuana may possibly open himself to blackmail or other forms of coercion, because he may want
to conceal his use. Tr. at 51-52. It has also been noted that "any drug usage while the individual possesses a `Q' clearance and is aware of the DOE's policy of
absolute abstention demonstrates poor judgment." Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶ 82,761 at 85,579 (1995). Finally, with specific
regard to the individual, who is sometimes required to transport hazardous materials as part of his job, there was a concern expressed by the Personnel Security
Specialist that the individual's drug use may have impeded his ability to perform his job safely. Tr. at 48.

After considering the undisputed evidence of marijuana usage by the individual in the record of this case, I have concluded that DOE/XXXXX properly
invoked 10 C.F.R. § 710.8(k) in suspending the individual's access authorization. Accordingly below, I will consider whether the individual has made a
showing of facts and circumstances sufficient to overcome the DOE's legitimate security concerns.

B. Mitigating Circumstances

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the burden is on the government to prove the defendant
guilty beyond a reasonable doubt. See Personnel Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with a
different standard which is designed to protect national security interests. A hearing is "for the purpose of affording the individual an opportunity of supporting
his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a strong
presumption against the granting or restoring of a security clearance. See Dep't of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
national interest" standard for the granting of security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases involving national security issues. Personnel Security
Hearing, Case No. VSO-0002, 24 DOE ¶ 82,752 at 85,511 (1995). In the present case, I have reached the opinion that the individual has successfully carried
his burden in this regard and, accordingly, his security clearance should be restored.

I observe, as an initial matter, that the individual was open and candid with respect to his marijuana use. Indeed, apart from the positive drug test, the
individual's disclosures during the PSI form the extent of the derogatory information received by DOE. Tr. at 41-42. The Personnel Security Specialist found
the individual to be forthcoming and honest, and fully cooperative. Tr. at 22. On the basis of this assessment, and other corroborative evidence presented in
the record, I have concluded that the individual's marijuana use was not abusive, but instead only experimental at first and then therapeutic in an attempt to
relieve severely stressful situations. While I am disturbed by the individual's admission that he used marijuana ten times, I am equally persuaded that he has
been rehabilitated from his marijuana use. Moreover, I am convinced that the individual is committed to his sustained rehabilitation, and that the individual
may be relied upon within an acceptable level of security risk when he adamantly states that he will never use marijuana again. PSI at 30.

The record indicates that the individual began experimenting with marijuana during a stressful situation occasioned by the loss of his mother. He then used
marijuana under similar circumstances in approximately ten instances over a period lasting a little more than a year.<2> In each instance, the individual used
only a small amount, and thus each episode was isolated in the sense that the individual never protracted his use of the drug. I therefore find that the
individual's marijuana use did not rise to a level of addictive abuse. Indeed, the individual stated that neither his wife or any other family member was aware
that he had ever used marijuana prior to the suspension of his clearance. PSI at 15. Further, I am persuaded that the individual's use was always off-site and in
no way affected his job performance.<3> During the hearing, two of the individual's supervisory co-workers proffered impressive testimony concerning the
individual's consistent exemplary level of work performance. Tr. at 62, 79.<4>

In making these observations concerning the extent of the individual's marijuana use, I do not minimize the legitimate concerns of the DOE. Certainly, any
level of illegal drug use presents serious risks and casts doubt upon the eligibility of an individual to hold an access authorization. Nonetheless, I believe that
it is important to view the individual's marijuana use in proper context in order to assess whether the individual has made a sufficient showing of
rehabilitation. For the following reasons, I am persuaded that the individual has been rehabilitated from his marijuana use.

After his positive drug test and before the PSI, the individual sought counseling through the XXXX Employee Assistance Program (EAP). PSI at 23. Then, in
November 1995, he enrolled in and completed a drug recovery program administered by his health care provider, XXXXXXXXXXXXXXXXX. The program
operated as follows. After a clinical assessment of the individual, the XXXXXXXXXXXXXXXXXX program required the individual's attendance at three
(one hour and 15 minute) sessions during the week and at least five (two hour) educational lectures on Saturdays, over a two-month period. Exh. 16 at 1. In a
letter dated March 1996, the program staff psychologist states as follows concerning the individual:

[The individual] complied fully with the attendance requirements and by his report, maintained abstinence from all substances throughout his participation. He
was cooperative in group in that he responded to other group members, as well as to the therapists when his participation was elicited. . . .

[The individual] successfully completed group in 1/25/96. Based on his report, which seemed believable to my co-therapist and me, as well as his stated
motivation, I do not believe that further chemical dependency treatment is advised.

Id. The individual has further submitted program attendance records and drug test results to establish his abstinence from marijuana, for the nine-month period
from October 1995 to the present. Exh. 14, 17. In view of the level of marijuana use described above, I find that the individual's successful completion of his
treatment program coupled with his demonstrated period of abstinence sufficient to establish rehabilitation in this case. Moreover, the Personnel Security
Specialist stated that she also believed the individual when he said he would never use marijuana again. Tr. at 50. The individual has demonstrated to me his
commitment to make good on this assertion by his candor in confronting his problem, and diligently taking appropriate actions to correct it. In prior cases, it
was determined that an individual had overcome the security concerns of the DOE involving marijuana use, based upon findings that: (i) the individual's
marijuana use was not substantial and in remission, (ii) the individual successfully completed a viable drug treatment program, and (iii) the individual
documented a sufficient period of abstinence and provided other evidence to support a showing of rehabilitation. See Personnel Security Hearing, Case No.
VSO-0023, 25 DOE ¶ 82,761 at 85,580-81 (1995); Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,514-15 (1995). I find each of
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these elements present in this case. I am therefore similarly persuaded that the individual has met his evidentiary burden in support of his continued eligibility
for access authorization.

III. Conclusion

As explained in this Opinion, I find that DOE/XXXXX properly invoked 10 C.F.R. §§ 710.8(k) in suspending the individual's access authorization, since
within the meaning of that provision, the individual has "[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance
listed in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine,
amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of medicine, or as
otherwise authorized by law." However, on the basis of the record before me, I have determined that the individual has presented sufficient mitigating
circumstances to overcome the legitimate concerns of DOE security, within an acceptable level of risk. I therefore find that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with the national interest. Accordingly, it is my opinion
that the individual's access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the individual may file a request for review of this Hearing
Officer's Opinion within 30 calendar days of receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the Opinion, that party must
file a statement identifying the issues on which it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party files
its request for review. The party seeking review must serve a copy of its statement on the other party, who may file a response within 20 days of receipt of the
statement. 10 C.F.R. § 710.28(b). The address to which submissions must be sent for purposes of serving them on the Office of Security Affairs is as follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date:

<1> An access authorization is an administrative determination that an individual is eligible for access to classified matter or special nuclear material. 10
C.F.R. § 710.5. Such authorization will be referred to variously in this Opinion as an access authorization or security clearance. In the present case, the
individual seeks the restoration of a level "Q" access authorization; however, that designation has no bearing upon the applicable standards governing
eligibility to hold an access authorization.

<2> The individual's statement that he had never experimented with illegal drugs prior to this recent time period is corroborated by the fact that he was
routinely subject to drug testing during the four-year period, 1988 to 1992, as a condition of employment, but did not test positive for drug use. See PSI at 18,
Tr. at 44.

<3> In this regard, the individual also stated that he was not fully aware that minor recreational use of marijuana away from work, if uncovered, would
definitely

and seriously jeopardize his security clearance and continued employment. PSI at 19; Tr. at 46. The individual found the DOE Security Refresher Briefing
materials which he received annually to be indefinite regarding the consequences of recreational, off-site drug use. Tr. at 38-39, 43,

46-48; Exh.'s 11 and 12 (1994 and 1995 Security Refresher Briefing brochures). Although I find the individual's assertions in this respect to be naive, the
Personnel Security Specialist stated that she believed him. Tr. at 46.

<4> The individual works as a XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, and is thus responsible for
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX generated at various XXXX facilities. The individual's
duties include
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.
See Exh. 19-21 (XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX Division Performance
Appraisals). According to XXXXX, a witness who has rated his performance, the individual "was excellent across the board . . . he walks on water." Tr. at 79.
Consistent with her assessment, the individual has submitted into the record seven separate letters of appreciation and commendation from XXXX personnel
documenting his excellent performance. Exh. 9. While I do not and cannot consider the individual's performance as a factor with regard to his eligibility for
access authorization (see 10 C.F.R. § 710.27(b)), these accolades thoroughly convince me that the individual's drug use did not negatively impact upon his job
performance.
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Hearing Officer Opinion

Case Name: Personnel Security Hearing
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Case Number: VSO-0089

This Opinion concerns the eligibility of XXXXXX (hereinafter referred to as "the individual") to hold an
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1> The
Department of Energy's XXXXX Operations Office (DOE/XXXXX) suspended the individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual's access authorization should be
restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

The DOE granted the individual an access authorization, in this instance a "L" clearance, in conjunction
with his employment as a laser technician with DOE's
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, which operates under the
jurisdiction of DOE/XXXXX. However, on March 6, 1996, DOE/XXXXX issued a Notification Letter
informing the individual that his access authorization had been suspended based upon information in the
possession of the DOE which created substantial doubt concerning his continued eligibility. The specific
information in support of the determination by DOE/XXXXX is set forth in Enclosure 2 accompanying the
Notification Letter, and is summarized below.

Enclosure 2 of the Notification Letter states that the derogatory information received by DOE/XXXXX
regarding the individual falls within the purview of the disqualifying criteria set forth in 10 C.F.R. § 710.8,
specifically sections 710.8(k) and 710.8(l). First, under section 710.8(k), DOE/XXXXX found that the
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individual "[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other
substance listed in the Schedule of Controlled Substances established pursuant to section 202 of the
Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics,
etc.) except as prescribed or administered by a physician licensed to dispense drugs in the practice of
medicine, or as otherwise authorized by law." The bases for this finding are that during a Personnel
Security Interview (PSI) that was conducted on December 12, 1995, the individual admitted that he used
cocaine, marijuana and methamphetamine during 1994 through 1995.

Then, under 10 C.F.R. § 710.8(l), DOE/XXXXX found that the individual has "[e]ngaged in [] unusual
conduct or is subject to circumstances which tend to show that the individual is not honest, reliable, or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause the individual to act contrary to the best interests of the national
security." In this regard, Enclosure 2 of Notification Letter alleges that the individual violated a DOE Drug
Certification which he signed on July 18, 1989.

In a letter that was forwarded to the DOE Office of Hearings and Appeals by DOE/XXXXX on April 9,
1996, the individual exercised his right under Part 710 to request a hearing in this matter, 10 C.F.R. §
710.21(b). On April 12, 1996, I was appointed as Hearing Officer in this case. After conferring with the
DOE Counsel appointed by DOE/XXXXX, 10 C.F.R § 710.24, and the individual, I set a hearing date of
XXXXXXXXXXXX. The hearing in this matter was convened as scheduled, in
XXXXXXXXXXXXXXXXXXXXX. The DOE Counsel called one witness, XXXXX, a DOE personnel
security specialist. The individual testified in his own behalf and elected to call three additional witnesses:
XXXXX, a counselor with the XXXX Employee Assistance Program (EAP); XXXXX, his supervisor;
and, XXXXX, a close friend. The transcript that was taken of that hearing shall be hereinafter cited as
"Tr.". Various documents that were submitted by the DOE Counsel and the individual during this
proceeding constitute exhibits to the hearing transcript and shall be cited as "Exh.".

II. Analysis

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the XXXXX hearing convened in this matter. In
resolving the question of the individual's eligibility for access authorization, I have been guided by the
applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings which I make in support of this determination are discussed below.

A. Derogatory Information

(1) Section 710.8(k), Illegal Drug Use

The facts concerning the individual's illegal drug use were recounted by the individual during his
December 12, 1995 PSI, and are not materially in dispute in the present proceeding. The PSI was
precipitated by the individual contacting his security office in December 1995, and informing them he had
recently been released from a 21-day inpatient drug rehabilitation program, which he completed on
December 5, 1995. Exh. 9 (hereinafter "PSI") at 12; Exh. 12 (verification letter of
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX). The individual stated that he voluntarily
entered the program upon referral by a therapist since, as stated by the individual: "I was using
methamphetamine and I couldn't stop. I needed help." PSI at 12. The individual states that he had
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previously used methamphetamine between 1984 and 1985, had abstained but began using the drug again
in 1994 incident to difficulties he was having with his ex-wife concerning visitation with his son. Id. at 15,
22; Tr. at 61. The individual states that his use of methamphetamine escalated to the point that "[t]here was
times I used every day." PSI at 23. According to the individual, he would ingest the drug mixed in water
sometimes two to three times a day, at home and at work, for two to three successive days until forced to
desist by fatigue. Id. at 24-27. In addition, the individual states that prior to his heavy involvement with
methamphetamine, he used cocaine "a few times" in 1994, and also used marijuana on other occasions
since that time. Id. at 31, 34-35.

(2) Section 710.8(l), Reliability and Trustworthiness

Under this criterion, the Notification Letter notes that on July 18, 1989, the individual signed a DOE Drug
Certification which he violated by his admitted use of illegal drugs. During the PSI, the individual
acknowledges having signed the Drug Certification, which states in pertinent part: "I agree that I will not
buy, sell, accept as a gift, experiment with, traffic in, use or be involved with illegal drugs . . . at any time,
in any country, in any job in which I have been given a DOE access authorization or security clearance. . .
. I understand that if I break this agreement even once, I may lose my DOE access authorization or
security clearance." PSI at 33; Exh. 6. The individual signed the Drug Certification pursuant to his
admission during a 1989 DOE security reinvestigation that he had used methamphetamine during the
1984-85 time period. PSI at 19, 22.

(3) DOE Security Concerns

As stated by the Personnel Security Specialist during the hearing, illegal drug use raises a security concern
for the DOE, for it reflects a deliberate disregard for state and federal laws prohibiting such use. Tr. at 2-
23; PSI at 36. "The drug user puts his own judgment above the requirements of the laws, by picking and
choosing which laws he will obey or not obey. It is the further concern of the DOE that the drug abuser
might also pick and choose which DOE security regulations he will obey or not obey with respect to
protection of classified information." Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752
at 85,512 (1995). In addition, a person who uses illegal drugs may possibly open himself to blackmail or
other forms of coercion, because he may want to conceal his use. It has also been noted that "any drug
usage while the individual possesses [an access authorization] and is aware of the DOE's policy of
absolute abstention demonstrates poor judgment." Personnel Security Hearing, Case No. VSO-0023, 25
DOE ¶ 82,761 at 85,579 (1995). Finally, the individual's violation of the Drug Certification, which was
entered into by the DOE to alleviate prior drug use concerns for the purpose of allowing the individual to
retain his security clearance, reflects a serious breach of trust. See Personnel Security Hearing, Case No.
VSO-0028, 25 DOE ¶ 82,762 at 85,587 (1995).

After considering the undisputed evidence of illegal drug usage in violation of the Drug Certification, I
have concluded that DOE/XXXXX properly invoked 10 C.F.R. §§ 710.8(k) and 710.8(l) in suspending the
individual's access authorization. Accordingly below, I will consider whether the individual has made a
showing of facts and circumstances sufficient to overcome the DOE's legitimate security concerns.

B. Mitigating Circumstances

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard which is designed to protect national security interests. A hearing is "for the purpose
of affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R.
§ 710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns,
the burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a
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strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. Personnnel
Security Hearing, Case No. VSO-0002, 24 DOE ¶ 82,752 at 85,511 (1995). In the present case, I have
reached the opinion that the individual has not successfully carried his burden in this regard and,
accordingly, his security clearance should not be restored.

(1) Illegal Drug Use

I observe, as an initial matter, that the individual has been open and forthcoming regarding his relapse into
drug use since his release from the 21-day inpatient program, which he entered on his own volition having
recognized the severe state of his methamphetamine addiction. The individual was direct during the PSI
and at the hearing, and appears to be fully committed to rehabilitating himself from the addiction. My
view was confirmed during the hearing by XXXXX, a licensed clinical psychologist and EAP counselor,
who has counseled the individual on a regular basis since November 1995. According to XXXXX, "[the
individual] is making as much progress as could be expected [and is] right on target for where he should
be." Tr. at 33.<2> In this regard, the record shows that apart from attending bi-monthly counseling
sessions with XXXXX, the individual has provided documentation showing that he attends a minimum of
three meetings per week of the 12-step Narcotics Anonymous (NA) program. Tr. at 33, 71; Exh. 11 (NA
attendance records)<3>. Further, the individual has submitted to random drug testing twice per month,
which shows that he has remained abstinent from illegal drug use since his release from the inpatient
program. Id.; Exh. 10 (test records).

Notwithstanding, it is equally clear that at this time the individual is far from rehabilitated from what was
a severe drug abuse problem in his use of methamphetamine. As stated by the individual, "I used it a lot",
PSI at 57, to the point that he felt unable to control his compulsion to use the drug and therefore
compelled to admit himself into the inpatient treatment program; "I tried to help myself and I couldn't . . .
Apparently I didn't have the tools to do it." PSI at 39. His use of the drug moved far beyond recreational
use during leisure time to a level of addiction that he would use the drug in the workplace and
continuously until forced to relent by lack of sleep and food. PSI at 26-28. According to the individual, his
drug use was not about "great times" but had deteriorated to "a maintenance program." Tr. at 79. The
individual's drug use further had a detrimental effect upon his job performance since, according to his
supervisor and the individual, he was at times late for work. Tr. at 48, 78. On the basis of these
admissions, XXXXX diagnosed the individual as having been "substance dependent" to a degree that he
had "los[t] all judgment and ability to control." Tr. at 36.

When I inquired of XXXXX as to her professional opinion with respect to the state of the individual's
rehabilitation, she responded that the individual must continue his present program, including counseling,
NA meetings and random drug testing for two years from November 1995, when his rehabilitation efforts
began: "I think that that process has to take about two years . . . I think he should show evidence of
abstinence, then we could say that he's on the path." Tr. at 34. The individual did not disagree with
XXXXX assessment. He conceded that he has felt the urge to use drugs since his recovery began, although
he now believes that he is now equipped to control it. Tr. at 85-86. He agreed that he must continue his
present recovery program indefinitely, and concerning XXXXX rehabilitation time period, stated that "I
think in two years that, I'm hoping my recovery continues, and by then I'll be well on my way." Tr. at 89.
Thus, in view of the early stage of the individual's rehabilitation, I must conclude that the DOE's security
concerns regarding the individual's drug use remain substantially unabated.

(2) Drug Certification

Regarding the individual's violation of the Drug Certification, XXXXX took the position that the Drug
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Certification signed by the individual in 1989 was "in vain" and "kind of meaningless" without the
individual participating in a formalized treatment program for his addiction. Tr. at 31, 37-38. XXXXX
stated that the individual lacked the ability to make "an informed decision" in signing the Drug
Certification without "the tools" to control his addiction. Id. at 38. The individual endorsed XXXXX view,
testifying that "[a]lthough I did violate the DOE drug certification, I believe if I would have received
counseling about the disease of addiction in 1985, we would not be here today." Tr. at 70.

I am not persuaded, however, that these assertions can overcome the serious implications which I must
attach to the individual's violation of the Drug Certification. As noted above, the individual agreed to sign
the Drug Certification to resolve the DOE's concerns regarding his previous drug use. Under these
circumstances, the individual's decision to use drugs again constitutes "a serious breach of his relationship
of trust with the DOE," Personnel Security Hearing, Case No. VSO-0028, 25 DOE ¶ 82,762 at 85,587
(1995), and "raises significant doubt as to his honesty, reliability, and trustworthiness within the meaning
of 10 C.F.R. § 710.8(l)." Personnel Security Hearing, Case No. VSO-0019, 25 DOE ¶ 82,759 at 85,564
(1995). While I am sympathetic to XXXXX view that the individual unfortunately failed to obtain drug
counseling incident to his usage during the 1984-85 time frame, the record reveals that the individual's
drug use was in remission during the interim four years prior to his signing the Drug Certification in 1989.
Thus, the circumstances do not support XXXXX view that, at that time, the individual's addiction impeded
his ability to make "an informed decision" in signing the Drug Certification. According to the individual,
he did not begin using drugs again until 1994, and his habitual use of methamphetamine then
unfortunately escalated to an advanced level of addiction which he could not control. PSI at 22-24. I am
therefore unwilling to excuse the individual's violation of the Drug Certification, when he decided to
resume use of illegal drugs in 1994, based upon his present realization that he should have received drug
counseling in 1985.

In addition, it is my opinion that there remains a plausible possibility that the individual "may be subject to
pressure, coercion, exploitation, or duress," within the ambit of concern under section 710.8(l). At the
hearing, the individual was adamant that he could never be coerced or otherwise pressured by the potential
exposure of his drug addiction, even if he were to relapse into drug use. Tr. at 81-82. I must observe,
however, that during the PSI, the individual stated that the reason his methamphetamine addiction
advanced to such a severe stage before he sought help is that he was afraid of losing his security clearance
and job:

[T]his issue of the security clearance is basically why it went as long as it did. I needed help . . . and I
wouldn't get it because of this process that its happening this moment. . . . [M]y wife wanted me to get
help and I refused because . . . I said, I'll lose my clearance, I'll lose my job.

PSI at 39. To his credit, the individual ultimately decided that his rehabilitation was more important.
Nonetheless, the fact remains that the fear of losing his clearance and job induced to individual to conceal
his drug use for a considerable period of time despite the terrible consequences he suffered in the grip of
his addiction. I therefore conclude that the same fear might possibly lead the individual, through pressure
or coercion, to act contrary to the best interests of DOE security to conceal his drug use, if in the
unfortunate circumstance his drug use were to resume. Since the individual is not yet rehabilitated, that
possibility cannot be ignored.

III. Conclusion

As explained in this Opinion, I find that DOE/XXXXX properly invoked 10 C.F.R. §§ 710.8(k) in
suspending the individual's access authorization, since within the meaning of that provision, the individual
has "[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance
listed in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled
Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as
prescribed or administered by a physician licensed to dispense drugs in the practice of medicine, or as
otherwise authorized by law," and, the individual has "[e]ngaged in [] unusual conduct . . . which tend[s]
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to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that
the individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual
to act contrary to the best interests of national security." I also find that the individual has failed to present
mitigating evidence or other circumstances sufficient to overcome the legitimate security concerns of
DOE. I am therefore unable to find that restoring the individual's access authorization would not endanger
the common defense and security and would be clearly consistent with the national interest. Accordingly,
it is my opinion that the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date:

<1> An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this opinion as an access authorization or a security clearance. In the present case, the
individual seeks the restoration of a level "L" access authorization; however, that designation has no
bearing upon the applicable standards governing eligibility to hold an access authorization.

<2> The positive attitude reflected by the individual regarding his rehabilitation was corroborated by his
supervisors. XXXXX, who testified, believes that the individual has been forthright, and demonstrated
commitment and sound judgment in his approach to rehabilitation. Tr. at 54-55. XXXXX, a manager of
the XXXX facility where the individual is employed, submitted a letter in the individual's behalf stating, in
part: "I feel that [the individual] dealt with his problem in a very commendable way. He openly discussed
the problem with all members of the group [and] explained that he had decided to seek professional help, .
. . . While [the individual's] job performance has always been good, since returning, the level of pride and
responsibility he has shown in his work is exceptional." Exh. 13.

<3> Indeed, the individual testified that he met and exceeded the regimen of "90 NA meetings within the
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first 90 days" of his recovery, recommended upon his release by the inpatient treatment program. Tr. at 73.
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This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") for restoration of an access
authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This opinion will consider whether, based on the testimony and other evidence presented in this
proceeding, the individual's access authorization should be restored.

I. PROCEDURAL BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter to the
individual on March 1, 1996. That Notification Letter stated that information in the possession of the
Department of Energy's XXXXX Office (DOE/SNR) created a substantial doubt concerning the
individual's eligibility for an access authorization. The Notification Letter specified that the individual
admitted using cocaine or crack cocaine on a weekly basis between January 1994 and December 26, 1995,
when he was arrested for possession of a controlled substance. According to the Notification Letter, such
possession and use of a controlled substance is a security concern pursuant to 10 C.F.R. § 710.8(k)
(Criterion (K)).

The Notification Letter also found that the individual engaged in conduct showing that the individual is not
honest, reliable, or trustworthy. This constitutes a security concern pursuant to 10 C.F.R. § 710.8(l)
(Criterion(L)). The Notification Letter specified four circumstances or events giving rise to the concern.

1) The individual was arrested on December 26, 1995 for possession of a controlled substance.
Specifically, crack cocaine was found in the individual's automobile.

2) The individual lied to the police in responding to questions during the investigation that led to his
December 26 arrest.

3) The individual used illegal drugs, even though he was aware of the DOE's policy against using illegal
drugs while holding an access authorization.
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4) The individual is having financial problems as a result of the money he has spent purchasing the
controlled substance.

On March 21, 1996, the individual, through his attorney, XXXXXXXXXXXXXXXXXXXXX, requested
a hearing. The DOE/XXXXX forwarded the request to the Office of Hearings and Appeals (OHA). On
April 12, 1996, I was appointed the Hearing Officer in this matter. In accordance with 10 C.F.R. §
710.25(e) and (g), the hearing was convened at the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, on
XXXXX. Two witnesses gave testimony at the hearing. The first was a DOE Security Specialist. The
second was the individual.

II. FACTUAL BACKGROUND

The basic facts in this case are not in dispute. The individual was employed by
XXXXXXXXXXXXXXXXXXXXX, a subsidiary of XXXXXXXXXXXXXXXX.
XXXXXXXXXXXXXXXXX is a subcontractor of the XXXXX Office. The individual was employed by
XXXXXXXXXXXXX and its predecessors for 28 years. His position in 1995 was
XXXXXXXXXXXXXXXXXXXXXXX.

The individual admits that he used cocaine and/or crack cocaine on a weekly basis for two years prior to
his arrest on December 26, 1995. He admits he was arrested and that he lied to the police during the
questioning that took place at the time of his arrest. The individual further admits that he knew of the DOE
policy against drug use. Finally, he admits that in January 1996 he had substantial debts as a result of his
purchases of crack cocaine.

III. ANALYSIS

I find that the DOE/XXXXX has clearly established a basis for a security concern under Section 710. At
the XXXXX hearing, the individual presented testimony which he believes mitigates the DOE security
concerns. At the hearing, the individual testified about the reasons for his use of drugs and the steps he has
taken toward rehabilitation. He also established that he cashed in his 401K retirement account and paid off
his debts. Finally, the individual has provided copies of his job performance evaluations. He contends that
the fact that he has been a productive and stable employee for 28 years should mitigate the DOE concerns
regarding the possibility of future security breaches.

A. Standard of Review for Mitigation Testimony

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard which is designed to protect national security interests.
Administrative review is authorized when the existence of derogatory information leaves unresolved
questions about an individual's eligibility for access authorization.

A hearing is "for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the
hearing with evidence to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This indicates the individual has a significant burden in showing the restoring of a security
clearance is appropriate. See Dep't of Navy v. Egan, 484 U.S. 518, 531 (1988)("clearly consistent with the
national interest" standard for the granting of security clearances indicates "that security determinations
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should err, if they must, on the side of denials."); Dorfmont v. Brown, 913 F.2d. 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing, VSO-0002, 24 DOE ¶ 82,752 at 85,511
(1995). Strong corroborating testimony from those with an ongoing knowledge of a substance abuse
rehabilitation program is essential to establish a factual basis for a finding of rehabilitation from substance
abuse. The burden is on the individual to provide such comprehensive testimony. As the Hearing Officer, I
discussed this burden with the individual, his counsel and the DOE counsel during the pre-hearing
telephone conversation. 10 C.F.R. § 710.25(f).

B. Rehabilitation from use of Controlled Substance: Criterion K

The individual asserts he has been rehabilitated and there is no longer a security concern with respect to
his drug usage. Specifically, he claims that he has successfully attended and completed a rehabilitation
program run by
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.

As an initial matter, I find that there is insufficient objective, corroborating testimony to support the
individual's assertions. The witness list provided by the individual on May 7, 1996, identified two
witnesses: the individual and XXXXXXXXXXXXX, the individual's counselor from
XXXXXXXXXXXXXXXXX, hereinafter the "XXXXXXXXXXXXXXXX Counselor."<1>At the
hearing the individual indicated the XXXXXXXXXXXXXXXX Counselor would not testify because it
was too expensive for the individual to pay for the XXXXXXXXXXXXXXXX Counselor's appearance.
Therefore, the individual was the only witness that described his rehabilitation program. Without
corroborating testimony, I am unable to accept all of the individual's testimony regarding the details of his
progress in the rehabilitation program. I believe it is very difficult to be objective in evaluating one's own
rehabilitation progress. Therefore, independent testimony is very important for an accurate assessment of
the effectiveness of a rehabilitation program. I also believe that the individual has an incentive to
minimize any warning signs of rehabilitation difficulties. I therefore find that the testimony provided is
inadequate to support a finding in this case that the security concerns have been mitigated or that the
individual has made substantial progress in the XXXXXXXXXXXXXXXX' rehabilitation program.

However, even if I were to accept the individual's testimony on this point, I could not reasonably conclude
that he has demonstrated rehabilitation. In his testimony, the individual described the treatment program as
a nine-week program. During that period, he had three group sessions each week that lasted approximately
three hours each. He also had individual counseling once a week. The individual sessions lasted 60
minutes each. Absent convincing expert testimony for this individual, who has a two-year history of
regular, substantial drug use, and virtually no period of abstinence, this program is clearly too limited to
provide a reasonable basis for a finding of rehabilitation. See Personnel Security Hearing (Case No. VSO-
0023), 25 DOE ¶ 82,761 (1996); aff'd Personnel Security Review (Case No. VSA-0023), 25 DOE ¶
______ (November 14, 1995). See also, Personnel Security Review (Case No. VSA-0049), 25 DOE ¶
83,011 (1996).

Furthermore, the individual testified that he used cocaine once during this so-called rehabilitation
period.<2>His testimony indicates that he used cocaine on one occasion when a friend with whom the
individual had previously shared cocaine visited his apartment. The individual testified that he did not
invite the friend to visit him and the friend made a lot of noise when he arrived. The individual testified
that he decided to use crack cocaine to quiet his friend (Transcript at Page 49) so that he would not disturb
the neighbors. Apart from the illogical nature of such a decision, this casual decision by the individual to
use cocaine during his rehabilitation program casts serious doubt on the effectiveness of that program and
on the individual's claim of complete rehabilitation.

As follow up to the rehabilitation program, the individual testified that he has attended AA (Alcoholics
Anonymous) meetings twice a week. He testified that he did not attend NA (Narcotics Anonymous)
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meetings because they were difficult for him to reach and he did not like the people that attended the NA
meeting. Transcript at page 41. However, he indicated he had not attended any meeting in the two weeks
prior to the hearing. Transcript at page 41. He testified that he had been unemployed since February 9,
1996 when he was laid off after losing his access authorization. Transcript at page 19. This suggests he
would have had an ample opportunity to attend AA meetings. In response to the question of why he was
not attending AA meetings he indicated that he was spending his time fishing and watching television, and
that soon he would start looking for a new job. Transcript at page 42. His choice of passing his time in
personal recreational activities rather than pursuing his rehabilitation program indicates a lack of
commitment to that program.

When asked why he was not receiving additional rehabilitation counseling from Clinical Services, he
indicated that he could not afford his portion of the fee. Transcript at page 30. The individual testified that
only part of the fee is paid by his health insurance coverage. I find that this excuse is weak and conclude
that the individual's refusal to take the steps generally required in a rehabilitation program demonstrates
that he is not sufficiently serious about rehabilitation.

The only document that the individual submitted from his rehabilitation program was his two page
discharge summary. The discharge summary is dated April 23, 1996 and signed by the
XXXXXXXXXXXXXXXX Counselor and a second individual whose signature is not legible. I find that
the "Condition at Discharge" entry sums up the individual's rehabilitation. That line indicates "prognosis
guarded based on his continued active involvement in sub(sequent) support." I believe his lack of
continued rehabilitation support, his failure to regularly attend AA meetings, and his relapse during his
rehabilitation program shows that his prognosis is very poor, and casts substantial doubt on his claim that
he has been rehabilitated.

C. Rehabilitation from Unusual Behavior: Criterion L

As stated above, the DOE/XXXXX has also found a security concern exists with respect to the
individual's judgment and reliability. The individual's only testimony regarding rehabilitation in this area
was a demonstration that he has withdrawn funds deposited in his 401K retirement plan and used the
money to repay his debts. While this is certainly a reasonable step, it does not mitigate the other unusual
behavior identified by the DOE/XXXXX. Specifically, the individual provided no testimony regarding the
charge that he was arrested and that he lied to the police.

Moreover, at the hearing the individual lied about his use of cocaine during his rehabilitation program. He
first testified that he had not used cocaine since his arrest on December 26, 1995. Transcript at pages 30
and 42. He also testified that the weekly drug tests administered by XXXXXXXXXXXXXXXX would
show he has used no controlled substances during the nine weeks of his rehabilitation program. Transcript
at page 44. However, after the hearing was closed and he had left the room, he returned and requested that
I reopen the record. He then testified that he used cocaine in the incident described above involving the
friend's visit. Transcript at page 48. This incident shows that he is still having difficulty being honest. The
individual is therefore not reliable and trustworthy and has not show rehabilitation to mitigate security
concerns with respect to Criterion L.

D. General Argument Regarding his Good Job Performance

The individual raises a general assertion that he has been a good employee for 28 years. He has submitted
job performance evaluations from his supervisors which show an acceptable level of job performance. He
suggests that since the DOE has never shown that he has breached security in 28 years of employment, the
DOE should not have a concern that he would commit future security breaches. I reject the logic of this
argument. The DOE is not required to establish that security has been compromised in order to properly
deny access authorization. As stated above, once a security concern has been legitimately raised by the
DOE, the individual involved must demonstrate that the concern has been mitigated. The DOE has clearly
raised legitimate security concerns, and the individual has not mitigated these concerns.
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Accordingly, even if I were to find that the individual's work record in the past was acceptable, I still could
not conclude that restoring his access authorization would be appropriate. The holding of access
authorization is a trust that requires a pattern of behavior in a person's life that indicates reliability and
sound judgment. An individual's questionable behavior in his private life can certainly raise concerns that
this poor judgment may invade other areas, such as those involving security matters. This individual has
indisputably taken actions which show poor choices and bad decisions. These actions raise a serious
question about his overall judgment and trustworthiness and lead me to find that he presents an elevated
security risk. When there is an elevated security risk, an individual should not be granted an access
authorization.

E. Conclusion

I therefore believe that the DOE/XXXXX properly invoked 10 C.F.R. § 710.8(k) and (l) in connection
with the individual's access authorization. In view of the record before me, I am not persuaded that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, I find that the individual's access
authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response with
20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date:

<1>/ During the pre-hearing telephone conference, I made it clear that in order to make a convincing
showing of rehabilitation the individual should consider bringing other witnesses that could speak about
his rehabilitation.

<2>/ The XXXXXXXXXXXXXXXX' program required a weekly drug test. The individual indicated that
all but one of those tests were negative. Transcript at page 48.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:April 16, 1996

Case Number: VSO-0091

This opinion concerns the eligibility of XXXXX ("the Individual") for continued "Q" access authorization
under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." <1>The Individual's access authorization was
suspended by the XXXXX Operations Office of the Department of Energy (DOE/XXXXX). In this
Opinion, I will consider whether, based on the record before me, the Individual's access authorization
should be restored.

I. Procedural Background

The Individual is a 41-year-old employee of
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX, a DOE contractor at the
DOE's XXXXXXXXXX located in XXXXXXXXXXXXXXXXXXXX. The Individual has been
employed at that facility since 1980 and was granted a "Q" access authorization in 1981. In 1995 the DOE
began a reinvestigation of the Individual's eligibility to hold a clearance. After discovering that the
Individual had failed to file federal income tax returns for several years, DOE/XXXXX conducted a
recorded Personnel Security Interview (PSI) with the Individual on September 25, 1995, pursuant to 10
C.F.R. § 710.9(a). During the PSI, the Individual stated that one of the reasons for his failure to file was
his depressed mental state. Consequently, DOE/XXXXX requested that the Individual be interviewed by a
board-certified DOE-consultant psychiatrist (DOE Psychiatrist), Dr. XXXXX. That interview, which
included a urine test for drugs, occurred on November 20, 1995. The DOE Psychiatrist subsequently
received a report indicating that the Individual's urine sample had tested positive for the presence of a
cocaine metabolite, benzoylecgonine. On November 27, 1995, the DOE Psychiatrist issued a report
(Psychiatric Report) in which he diagnosed the Individual as suffering from "Cocaine Abuse if not
Dependence" and "Personality Disorder, NOS." On the basis of the information obtained about the
Individual, DOE/XXXXX requested from the Director of the Office of Safeguards and Security the
authority to conduct an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter dated March 11,
1996. See 10 C.F.R. § 710.21. That letter informed the Individual that information in the possession of the
DOE created a substantial doubt concerning his eligibility for a "Q" access authorization. In accordance
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with 10 C.F.R. § 710.21, the Notification Letter included a statement of that derogatory information. The
Notification Letter also stated that the Individual was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding his eligibility for access authorization. On March 29, 1996,
DOE/XXXXX received the Individual's request for a hearing. DOE/XXXXX forwarded the Individual's
request for a hearing to the DOE's Office of Hearings and Appeals. On April 17, 1996, I was appointed the
Hearing Officer in this matter.

In accordance with 10 C.F.R. § 710.25(e) & (g), the hearing was convened in
XXXXXXXXXXXXXXXXXXXX, on XXXXXXXXXXXXX. At the hearing, the Individual and the
DOE Psychiatrist were the only witnesses to testify. DOE Counsel submitted ten exhibits, and the
Individual submitted seven exhibits. <2>

II. Notification Letter

As indicated above, the Notification Letter issued to the Individual on March 11, 1996, included a
statement of the derogatory information in the possession of the DOE that created a substantial doubt
regarding the Individual's eligibility for continued "Q" access authorization. <3> That information is
summarized below.

Based on the Individual's urine sample testing positive for a cocaine metabolite, DOE/XXXXX alleged
that:

[The individual has] trafficked in, sold, transferred, possessed, used or experimented with a drug listed in
the schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances
Act of 1970.

Enclosure 1 to Notification Letter at 2; see 10 C.F.R. § 710.8(k) (Criterion (k)).

In the Psychiatric Report, the DOE Psychiatrist opined that the Individual suffers from two mental
illnesses, "Personality Disorder, NOS" and "Cocaine Abuse if not Dependence," that affect the Individual's
logic and judgment. On the basis of that derogatory information, DOE/XXXXX found that:

[The individual has] an illness or mental condition which in the opinion of a board-certified psychiatrist,
causes or may cause a significant defect in judgment or reliability.

Enclosure 1 to Notification Letter at 1; see 10 C.F.R. § 710.8(h) (Criterion (h)).

The DOE/XXXXX also listed three matters involving the Individual that it believes indicate the Individual
is not honest, reliable or trustworthy: (i) despite the Individual's having signed a Drug Certification in 1981
stating that he agreed not to use or be involved with illegal drugs at any time while holding an access
authorization, his urine sample tested positive for cocaine; (ii) in his evaluation of the Individual, the DOE
Psychiatrist opined that the use of cocaine damaged the Individual's logic and judgment and that the
Individual was basically dishonest; and (iii) the Individual failed to file federal income tax returns for the
years 1989, 1990, 1992 and 1993 and consequently owed at least $20,301 to the IRS in taxes, interest and
penalties. Therefore, the DOE/XXXXX concluded that:

[The individual has] engaged in unusual conduct or is subject to circumstances which tend to show that he
is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security.

Enclosure 1 to Notification Letter at 3-4; see 10 C.F.R. § 710.8(l) (Criterion (l)).

III. Findings of Fact and Analysis
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The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in
rendering this Opinion concerning the Individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence. See 10 C.F.R. §§ 710.7(c),
710.27(a). With regard to issues of fact upon which the decision to grant an access authorization may be
made, the burden of persuasion is on the Individual. See Personnel Security Hearing (VSO-0002), 24 DOE
¶ 82,752 (1995).

As discussed below, after carefully considering the record in view of the standards set forth in 10 C.F.R.
Part 710, I find that the derogatory information presented by DOE/XXXXX in this case has been
substantiated and the Individual has failed to present sufficient evidence to rebut or mitigate that
derogatory information. <4>

A. Criterion (k)

The laboratory report that the DOE Psychiatrist received regarding the Individual's urine sample indicated
that the sample tested positive for a cocaine metabolite, benzoylecgonine. See November 24, 1995
Laboratory Report. The DOE Psychiatrist also wrote in the Psychiatric Report his impression that at the
November 20, 1995 interview the Individual was under the influence of some type of drug. Psychiatric
Report at 2-3. The Individual denies that he has ever used illegal drugs. See Hearing Tr. at 8-9, 66-67;
Psychiatric Report at 2.

At the hearing, the Individual challenged the test result, asserting that he had not received a receipt for
having taken the drug test as he does when he is tested for drug use by his employer. Hearing Tr. at 12,
24-25. The DOE Psychiatrist responded that his office would not normally give a receipt to an individual
for urine testing. Hearing Tr. at 24-25. There is no evidence before me to support the Individual's claim
that the DOE Psychiatrist was required give a receipt regarding the urine test to the Individual. Similarly,
no evidence has been presented that a failure to give such a receipt in any way affected the validity of the
drug test.

The Individual also submitted six documents entitled "Drug Testing, Custody and Control Form" from the
years 1992 to 1995 (Control Forms) as evidence that he has taken other urine drug tests while employed
by XXXX. While the Control Forms do not list the results of the tests, the Individual asserts that the result
of each of these tests was negative. Hearing Tr. at 12-13. Even if I assumed his Control Forms tests were
negative, those tests do not shed any light on the validity of the drug test taken in the DOE Psychiatrist's
office. After examining the laboratory report and the evidence presented before me, I can find no
irregularities that would cause me to question the validity of the laboratory report. I therefore find that the
Individual did use cocaine and that the DOE properly invoked Criterion (k) of 10 C.F.R. § 710.8.

This illegal drug use shows poor judgment, especially in its timing shortly before the Individual's visit to a
psychiatrist to have his suitability for clearance evaluated. I further note that this was not an isolated
indiscretion which occurred several years ago, but a recent incident of illegal drug use by a mature adult
who was fully aware of the policy of abstinence from the use of illegal drugs. No evidence has been
presented that the Individual has used illegal drugs on other occasions. Nevertheless, "[e]ven occasional
usage [of cocaine] poses a serious security concern because it demonstrates a tendency to pick and choose
which laws to obey and increases the individual's susceptibility to pressure." Personnel Security Hearing
(Case No. VSO-0074), 25 DOE ¶ 82,796 at 85,807 (1996) (two-time crack cocaine use sufficient to
revoke clearance). Moreover, the Individual's adamant denial of cocaine use even when confronted with
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the positive results of the drug test raises serious doubts regarding his credibility as to prior drug use.
Because I cannot accept his denials about past use, I am unable to believe that he will not use illegal drugs
in the future. See Personnel Security Hearing (Case Nos. VSO-0051, VSZ-0005), 25 DOE ¶ 82,784 at
85,738 (1995), affirmed, Personnel Security Review (Case No. VSA-0051), 25 DOE ¶ 83,012 (1996).
Further, there is no evidence before me which mitigates the serious security concerns raised by the
Individual's drug use.

B. Criterion (h)

As indicated above, in his evaluation, the DOE Psychiatrist diagnosed the Individual as suffering from two
mental illnesses, which in his opinion, cause or may cause a significant defect in the Individual's judgment
or reliability. Specifically, the DOE Psychiatrist diagnosed the Individual as suffering from "Cocaine
Abuse if not Dependence" and "Personality Disorder, NOS." I will discuss each diagnosis separately
below.

1. Cocaine Abuse

The DOE Psychiatrist diagnosed the Individual as suffering from Cocaine Abuse because of his positive
urine drug test report and "verbal rambling" during both the PSI and interview with the DOE Psychiatrist.
See Hearing Tr. at 19-20; Psychiatric Report at 3 (citing September 25, 1995 PSI at 13-17 (PSI Tr.)). In
the DOE Psychiatrist's opinion, because there is no medically or legally recognized use for this substance,
one-time use is sufficient for an individual to be considered to suffer from substance abuse. Hearing Tr. at
31.

At the hearing, the Individual asserted that given his extensive volunteer activities in helping to build a
church, he cannot be a "cocaine addict." Hearing Tr. at 66-67. However, such volunteer activities would
not preclude a person from having a cocaine abuse problem and also do not provide any direct evidence
regarding whether the Individual in fact suffers from Cocaine Abuse. The Control Forms submitted by the
Individual likewise do not provide evidence negating the diagnosis that the Individual suffers from
Cocaine Abuse. The latest test date on the Control Forms is September 1995. At best, the Control Forms
only show that the Individual had been subject to urine drug testing by his employer and that he was last
tested in September 1995.

The Individual also argued that the DOE Psychiatrist failed to take into account that his "verbal rambling"
reflected discomfort and anger due to alleged retaliation he experienced on the job. See Hearing Tr. at 23-
24, 43-46. While I believe that the Individual may have been uncomfortable at the interview and the PSI,
the DOE Psychiatrist testified that he had experience in interviewing individuals who had been the subject
of harassment on the job. Hearing Tr. at 24. Further, I note that the DOE Psychiatrist has had extensive
experience in performing psychiatric evaluations. Hearing Tr. at 16. Given the evidence before me, I must
find that the DOE Psychiatrist's use of the Individual's "verbal rambling" to support a diagnosis of Cocaine
Abuse was not erroneous.

The Individual has presented no other arguments or mitigating evidence on this matter. I therefore find that
the Individual has failed to present sufficient evidence to overcome the DOE Psychiatrist's opinion
regarding the diagnosis of Cocaine Abuse. However, I take notice of the fact that in making his diagnosis
of Cocaine Abuse, the DOE Psychiatrist had no other information regarding the Individual's cocaine
consumption other than the drug test and the Individual's "verbal rambling." While the DOE Psychiatrist
did not utilize the Diagnostic and Statistical Manual of Mental Disorders, 4th ed. (DSM), a standard
diagnostic guide, in making his diagnosis, nor was he required to, I note that the criteria for diagnosing an
individual as suffering from cocaine abuse under the DSM require the existence of a maladaptive pattern
of recurrent problems, not just one time use. See American Psychiatric Association, Diagnostic and
Statistical Manual of Mental Disorders at 182-83 (4th ed.1994). However, the Psychiatric Report indicates
that the DOE Psychiatrist not only relied on the positive drug test but on the Individual's verbal pattern in
the PSI and in the interview. In the absence of other qualified expert opinion or evidence to the contrary, I
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must find that the DOE Psychiatrist's opinion is sufficient. <5>

2. Personality Disorder

The DOE Psychiatrist also diagnosed the Individual as suffering from Personality Disorder, NOS (Not
Otherwise Specified). For his diagnosis, the DOE Psychiatrist stated that he utilized the DSM criteria.
Hearing Tr. at 29, 36. The DSM generally describes Personality Disorder as an enduring pattern of
behavior and inner experience that deviates markedly from cultural expectations, is pervasive and
inflexible, has an onset in adolescence or early adulthood, is stable over time and leads to distress or
impairment. DSM at 629. In the DSM, Personality Disorders are further divided into types depending on
the specific personality pattern involved such as Paranoid Personality Disorder or Narcissistic Personality
Disorder. Id, The DSM defines "Personality Disorder, NOS," as a category in which the individual's
personality pattern meets the general criteria for a personality disorder and traits of several different
personality disorders are present but the requisite criteria for any specific personality disorder are not met.
Id.

In the instant case, the DOE Psychiatrist testified that based on his clinical impression from the interview,
he found that the Individual had paranoid and narcissistic personality traits, but not enough as to fit into
either of those categories of personality disorders. Hearing Tr. at 28-29. He further testified that the
Individual demonstrated impulsivity during the interview and was argumentative. Hearing Tr. at 28.
Further, the DOE Psychiatrist opined that the Individual is self-centered, pleasure-seeking and
manipulative. Id. The DOE Psychiatrist further stated that the Individual exhibited a lack of candor and
was dishonest. Hearing Tr. at 32-33. In the opinion of the DOE Psychiatrist, the Individual's dishonesty
was demonstrated by his denial of illegal drug use despite his positive drug test and by the Individual's
circuitous and varied explanations for failing to file income taxes. Id. The DOE Psychiatrist's testimony
supported the opinions expressed in his Psychiatric Report. In the portion of the Psychiatric Report where
he diagnosed the Individual as suffering from Personality Disorder, the DOE Psychiatrist noted that the
Individual "seemed devious with rambling talk that said nothing" and that the Individual was "not capable
of giving a simple answer to a simple question" and that his rambling discourses were hard to follow.
Psychiatric Report at 2. The Report goes on to state that in the DOE Psychiatrist's opinion the Individual
was basically dishonest. Psychiatric Report at 3.

In response, the Individual argues that the DOE Psychiatrist failed to take into account the fact that the
Individual's rambling reflected discomfort and anger because he was a victim of retaliation after he had
disclosed various security concerns to his superiors. The Individual also argues that he is not dishonest.
Hearing Tr. at 24, 27.

Given the record before me, the Individual has not presented sufficient evidence to rebut the DOE
Psychiatrist's opinion regarding the diagnosis of Personality Disorder, NOS. While I believe that the
Individual may have been uncomfortable at the interview with the DOE Psychiatrist, the record before me
indicates that the DOE Psychiatrist's opinion regarding the Individual's honesty is adequately supported.
Specifically, I find support for the DOE Psychiatrist's opinion from the Individual's continued denials of
illegal drug use despite the positive drug test, as well as the Individual's failure to disclose his alcohol
problem when asked about his alcohol consumption. <6> Additionally, the DOE Psychiatrist's
interpretation of the manner and content of the Individual's responses as indicating dishonesty and a lack
of candor have not been sufficiently rebutted by any

other evidence available to me. <7> For the reasons discussed above in the section of this Opinion
regarding the Cocaine Abuse diagnosis, I further find that the Individual has not presented sufficient
evidence for me to conclude that his anger over the alleged retaliation would invalidate the DOE
Psychiatrist's opinion. In sum, the Individual has not presented sufficient evidence to challenge the DOE
Psychiatrist's diagnosis of Personality Disorder, NOS. <8>

3. Security Concerns
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In the Report, the DOE Psychiatrist concluded that Cocaine Abuse and Personality Disorder, NOS, cause a
significant defect in the Individual's judgment and reliability within the meaning of Criterion (h).
Psychiatric Report at 2-3. I agree with these conclusion. In arriving at the diagnosis of Personality
Disorder, NOS, the DOE Psychiatrist further found that the Individual was basically dishonest and showed
a lack of candor. Such traits indicate that the Individual may not be sufficiently reliable to comply with
security requirements. Further, the Individual's Cocaine Abuse problem raises substantial questions
regarding his willingness to obey all laws and regulations. These diagnoses therefore implicate serious
potential security concerns which have not been mitigated by the Individual.

C. Criterion (l)

The DOE/XXXXX alleges that the Individual "has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of the national security." See 10 C.F.R. § 710.8(l). This allegation is based in
part on the Individual's failure to file federal income tax returns for the years 1989, 1990, 1992 and 1993,
and the Individual's resulting debt to the IRS of over $20,000. <9> The allegation is also based on the
Individual's positive drug test for cocaine use, which occurred despite his signing of a Drug Certification
in 1981 in which he promised not to use illegal drugs at any time while holding an access authorization.
The DOE/XXXXX allegation also relies on the DOE Psychiatrist's opinions contained in the Report that
the Individual was basically dishonest and that the Individual's cocaine use demonstrated that the
Individual's logic and judgment were impaired.

The Individual admits that he owes money to the IRS because of his failure to file tax returns for several
years. <10> He has given various explanations for his "shutting down" by failing to respond to many
matters that required attention, including his taxes. PSI Tr. at 7, 12 and 20. For instance, he has said that
caring for his sick XXXXXXX left him unable to take the time to file these returns, <11> see Hearing Tr.
at 67; PSI Tr. at 7; that he had a generally "abnormal household" for ten years, PSI Tr. at 6; and that he
lost several close family members, including his
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. PSI Tr. at 12.
He ultimately attributed his failures to file to being depressed, Hearing Tr. at 66, and in an admission at
the hearing, his "severe problem" with alcohol. Hearing Tr. at 7; see also Hearing Tr. at 9, 57. <12> The
Individual did file his taxes on time and correctly for the 1994 tax year and has begun a payment plan with
the IRS to satisfy his large debt. See PSI Tr. at 11.

After examining the record, I find that the Individual has failed to mitigate the security concern presented
by his failure to file income taxes. While I commend the Individual for beginning to rectify his delinquent
tax situation, he only did so after DOE/XXXXX Security brought these facts to his attention in the
September 1995 PSI. I also find the Individual's attitude towards his tax filing failures extremely troubling.
For example, the Individual felt that because he was eligible to claim

certain deductions, it did not matter that he had not filed a tax return. <13> He also felt that he had paid
his taxes since payroll deductions were taken from his paycheck, Psychiatric Report at 2, thereby
minimizing his legal obligation to file these tax returns. At the hearing, the Individual continually
compared his failure to file federal tax returns with his failure to complete work on his basement and his
1974 Audi. Hearing Tr. at 8, 57, 66. The Individual therefore appears to minimize the seriousness of his
failure to file federal tax returns.

While in a recent case an OHA Hearing Officer has determined that the security concerns raised by failure
to file tax returns were mitigated by payment, I do not find that the security concern has been mitigated in
this case. Unlike that case, Personnel Security Hearing (Case No. VSO-0069), 25 DOE ¶ 82,795 (1996),
which involved only three years of non-filing, the case at issue involves a person whose problems are
long-standing and whose period of timely filing since the delinquency period are relatively few in
comparison. Although the Individual has taken more serious steps to correct his deficiencies than the
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individual in Personnel Security Hearing (Case No. VSO-0048), 25 DOE ¶ 82,776 (1995), affirmed,
Personnel Security Review (Case No. VSA-0048), 25 DOE ¶ 83,010 (1996), his problems are similarly
lengthy, and his commitment to change is likewise uncorroborated. Therefore, I am not convinced that the
Individual truly understands the importance of obeying federal laws and I am not certain that he will
follow security regulations at all times.

Furthermore, the Individual has failed to show rehabilitation of his problems with depression and alcohol
which apparently contributed to his failures to file. Although the Individual has been in counseling for his
alcohol problem, see Hearing Tr. at 63, he did not produce his counselor to testify as to the Individual's
treatment plan and progress. Most telling, despite the break-up of his family due to his alcohol problem,
the Individual has continued to drink alcohol, albeit in lesser amounts than previously. Hearing Tr. at 69.
Additionally, the Individual has not presented any evidence to show that he has been diagnosed as
clinically depressed or corroborating evidence to demonstrate that he is receiving treatment or has been
rehabilitated from that condition. I consequently find that the Individual has not presented sufficient
evidence to demonstrate that the security concerns presented by his failure to file federal income tax
returns have been mitigated.

I also find that the DOE/XXXXX's allegation under Criterion (l) is properly based on the Individual's
positive drug test. I agree that the Individual's willful violation of his 1981 Drug Certification shows a lack
of honesty and reliability as discussed in the sections regarding Criteria (h) and (k). The DOE
Psychiatrist's opinion regarding the Individual's honesty and candor casts further doubt on the Individual's
ability to obey security laws and regulations.

In attempted mitigation of the allegations under Criterion (l), the Individual testified that he made
disclosures in the past about security violations of his supervisors, Hearing Tr. at 42-57, and therefore had
shown himself not to be a security risk. The Individual's conduct in obeying security regulations in the past
does not address the DOE's present concerns regarding drug use, dishonesty and failures to conform with
federal law. After reviewing all of the evidence before me, I therefore conclude that the DOE properly
relied upon Criterion (l) in suspending the Individual's security clearance.

IV. Conclusion

In the above analysis, I have found that there is significant derogatory information in the possession of
DOE/XXXXX which provides a sufficient basis for invoking 10 C.F.R. § 710.8(h), (k) and (l). In view of
the Criteria set forth in 10 C.F.R. Part 710 and the record before me, I am unable to find that restoring the
Individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, it is my opinion that the Individual's access
authorization should not be restored.

Either the Office of Security Affairs or the Individual may file a request for review of the Hearing
Officer's Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W.,
Washington, D.C. 20585-0107, and served on the other party. The party seeking review of the Opinion
must file a statement identifying the issues on which he or she wishes the OHA Director to focus. This
statement must be filed within 15 calendar days after the party files the request for review. The party
seeking review must serve a copy of the statement on the other party, who may file a response within 20
days of receipt of the statement. 10 C.F.R. § 710.28(b).

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

Date:

file:///cases/security/vso0048.htm
file:///cases/security/vsa0048.htm


Case No. VSO-0091, 26 DOE ¶ 82,755 (H.O. Cronin Sept. 5, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0091.htm[11/29/2012 1:32:54 PM]

<1>/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

<2>/ The transcript of the hearing was received on July 25, 1996. I closed the record in this matter on
August 5, 1996 after giving the Individual an opportunity to submit additional evidence into the record.

<3>/ The DOE regulations describe various categories of derogatory information in 10 C.F.R. § 710.8(a)-
(l).

<4>/ The Individual argues that this reinvestigation may have been improperly motivated because of
certain disclosures regarding security concerns the Individual claims to have made . See Transcript of
XXXXX Hearing at 54-55, 64 (hereinafter cited as Hearing Tr.). Further, the Individual argues that the
security concerns raised by the Notification Letter should be mitigated because of retaliation he suffered as
a result of his disclosures. Hearing Tr. at 7-8. It is fundamental that security proceedings should not be
used for reprisal against allegations of waste, fraud, abuse, and mismanagement. See 59 Fed. Reg. 35180
(July 8, 1994); Personnel Security Hearing (VSO-0023), 25 DOE ¶ 82,761 at 85,576 (1995). Therefore, 10
C.F.R. § 710.4(b) provides for appropriate disciplinary action against retaliators. However, the provision
does not provide for dismissal of the access authorization review. Even if I were to assume that the
investigation was improperly motivated, given the paramount considerations of national security, I must
recommend that an individual's security clearance be withheld if the security concerns are shown to be
valid. DOE regulations provide that contractor employees who have suffered reprisals for certain specific
disclosures may file a complaint with the Office of Contractor Employee Protection under 10 C.F.R. Part
708.

The Individual also argues that DOE Counsel or the DOE Psychiatrist should have investigated and
verified the validity of his retaliation claims. Hearing Tr. at 8, 10 and 23. Even if such issues were relevant
in this security proceeding, it is ultimately the Individual's responsibility to identify and provide witnesses
who can provide favorable information to his case.

<5>/ The DOE Psychiatrist's opinion indicates that the Individual's problem with cocaine may have risen
to the level of cocaine dependency. However, I find that there are insufficient facts in the record to support
such a diagnosis.

<6>/ As discussed infra, the Individual revealed at the hearing that he has an alcohol problem and that he
has been involved in alcohol counseling since October 1995. Hearing Tr. at 63, 68.

When the DOE Psychiatrist asked about his alcohol consumption during the interview, the Individual
provided only vague answers about his consumption. Psychiatric Report at 2.

<7>/ These findings appear to be supported by the two personality tests that the DOE Psychiatrist
administered to the Individual, the Minnesota Multiphasic Personality Inventory-II (MMPI-II) and the
Millon Clinical Multi-axial Inventory (Millon). Psychiatric Report at 2-3. The MMPI-II indicated that the
Individual is impulsive, immature, narcissistic, self-centered, pleasure-seeking, and manipulative. The
MMPI-II also indicated authority problems, inflated ego, health concerns and explosive behavior on the
part of the Individual. The Millon test indicated that the Individual is superficially friendly but underneath
is angry, argumentative and easily irritated. The Millon test also found that he is impulsive and may use
threats of anger to control others. Id. at 3. However, the DOE Psychiatrist testified that if the Individual
had been under the influence of cocaine during the time he performed these tests, this may have affected
the results. Hearing Tr. at 35. The DOE Psychiatrist further testified that he did not use the results of these
tests in making his diagnosis. Hearing Tr. at 29.

<8>/ While the DOE Psychiatrist opined in the Psychiatric Report that the Individual may have been under
the influence of a drug at the time of the interview, he has testified that despite that fact, the diagnosis of
Personality Disorder, NOS, would still be valid. Hearing Tr. at 29-30. Because there is no other evidence
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on this issue, I must conclude that the Individual has been properly diagnosed as suffering from
Personality Disorder, NOS.

<9>/ For the tax year 1991, the Individual filed his tax return on time, but did not pay the full amount
owed. PSI Tr. at 10.

<10>/ DOE/XXXXX charged in the Notification Letter that the Individual failed to file a tax return for the
year 1993 and DOE Counsel reasserted this charge at the hearing. Hearing Tr. at 39-40. However, I find
this charge to be unsupported by the record. The DOE's Security Representative made a statement contrary
to this allegation during the PSI, which appeared to be based on the Security Representative's review of
IRS records. See PSI Tr. at 11.

<11>/ The Individual's XXXXXXX passed away in 1991, three years before the Individual began filing his
taxes again on time. Hearing Tr. at 67.

<12>/ The Individual's self-described "copious" drinking, see Hearing Tr. at 57, raises yet another concern
under Criterion (l). In fact, his drinking problem has been so serious that his wife has left him because of
it. Hearing Tr. at 7, 50. Likewise, if the Individual, in fact, suffers

from depression, important security concerns may also be implicated.

<13>/ The Individual also states that although he believes he can deduct the costs of his mother's live-in
caregiver for the 1989, 1990 and 1991 tax years, he will not because the caregiver was receiving welfare
and she cannot report any income for those years. Hearing Tr. at 67. Further, the Individual stated that he
would not provide the caregiver's name absent some assurances that the person would not be reported. Id.
Apparently, the Individual has no qualms about helping someone avoid welfare laws. I find that this
statement reflects poorly on the Individual's ability and willingness to obey laws and regulations.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: April 24, 1996

Case Number: VSO-0093

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") for restoration of an access
authorization. This care involves the individual's harassment of a female co-worker. The regulations
governing the individual's eligibility are set forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." This opinion will
consider whether, based on the testimony and other evidence presented in this proceeding, the individual's
access authorization should be restored.

I. PROCEDURAL BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter to the
individual on March 4, 1996. That Notification Letter stated that information in the possession of the
Department of Energy's XXXXX Field Office (DOE/XXXXX) created a substantial doubt concerning the
individual's eligibility for an access authorization. The Notification Letter specified that the individual
harassed a female coworker (hereinafter the "reporting co-worker"). According to the Notification Letter,
such harassment is the type of "unusual conduct" which demonstrates a lack of "reliability" and therefore
constitutes a security concern pursuant to 10 C.F.R. § 710.8(l) (Criterion L). In addition the

Notification Letter specified that the individual has a "mental condition" which causes a significant "defect
in judgment" and therefore constitutes a security concern pursuant to § 710.8(h) (Criterion H).

On March 21, 1996, the individual requested a hearing. The DOE/XXXXX forwarded the request to the
Office of Hearings and Appeals (OHA). On April 30, 1996, I was appointed the Hearing Officer in this
matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was held.

Eight witnesses gave testimony at the hearing. Two witnesses were called by the DOE/XXXXX. The first
was a DOE Security Specialist. The second was Dr. XXXXX, M.D. (hereinafter the DOE/XXXXX
consulting psychiatrist). The individual called five witnesses. Four of those witnesses were co-workers
who testified as to their favorable opinion of the reliability of the individual. The individual's fifth witness
was also a co-worker. He testified about the behavior of a friend of the reporting co-worker. The
individual also testified at the hearing. During his testimony he described the behavior of the reporting co-
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worker. He believes that the behavior of the reporting co-worker explains his behavior in a manner that
mitigates the security concerns caused by his actions.

II. FACTUAL BACKGROUND

On June 15, 1995, the reporting co-worker was interviewed by the DOE/XXXXX.<1> The specific events
she described in that interview are not currently in dispute.

Beginning in early 1993 the individual and the reporting co-worker had a number of casual contacts at
DOE/XXXXX. Late in December 1993 the individual gave the reporting co-worker a Christmas card. He
also left a message on her voice mail giving his home telephone number and requesting that she call him.
The reporting co-worker did not return the call.

There were no further contacts until March 1994, when the individual called the reporting co-worker
several times and asked her to go out with him on a date. She refused. After his telephone requests for
dates were refused, the individual visited the reporting co-worker at her desk. During that visit he again
asked her to go out on a date. She refused and told the individual to stop asking her for dates. The
individual again called the reporting co-worker and left a voice mail message indicating that they should
talk. During this period the reporting co-worker believes the individual was following her around two
buildings at DOE/XXXXX. She discussed her distress over the situation with her supervisor. Her
supervisor discussed the matter with his own supervisor (hereinafter the counseling supervisor). The
counseling supervisor talked with the individual and instructed him to have no further contact with the
reporting co-worker.

For a number of months thereafter, no contact between the individual and the reporting co-worker took
place. The next contact occurred in December 1994. At that time the individual left a message on the
reporting co-worker's office voice mail with his phone number and a suggestion that they "get together."
The reporting co-worker did not return the individual's telephone call. Instead, she called the
DOE/XXXXX Affirmative Action counselor. The counselor and her supervisor listened to the voice mail
message.

There was no further contact until March 9, 1995, when the reporting co-worker and the individual saw
each other in one of the DOE/XXXXX cafeterias. That evening, the reporting co-worker saw the
individual parked in front of her apartment. Later that night the individual telephoned the reporting co-
worker at her home. She refused to talk with him and hung up. After a few minutes the individual called
again. This time the telephone was answered by a friend of the reporting co-worker. The reporting co-
worker reported the incident to the local police department.<2>

The reporting co-worker informed the DOE/XXXXX that she filed a complaint with the local police
regarding the individual. In that complaint she alleged the individual was engaging in sexual harassment.
As a result of learning of the local police investigation, a DOE/XXXXX manager held a meeting on
March 13, 1995, in which he told the individual to have no contact with the reporting co-worker.<3>

After learning of the report to the local police, the DOE/XXXXX Internal Security Office conducted a
security interview with the individual. After the security interview, the DOE/XXXXX arranged for the
individual to have a psychiatric examination, with the DOE/XXXXX consulting psychiatrist.

The DOE/XXXXX consulting psychiatrist conducted a two-hour interview with the individual. He then
administered the MMPI-II examination. He submitted his written report to the DOE/XXXXX on August
7, 1995.<4> The report by the consulting psychiatrist summarizes the individual's description of the facts
in the following manner:

[The individual] said that charges were filed against him by a coworker. He said that this occurred in 1994,
though he could not give me the date. He said, "She was interested in me and I got interested in her." He
said that she approached him. They would run into each other at work. She told him that she liked the way
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he looked and she held eye contact with him. With that, he thought that she was interested in seeing him
on a social level. He then asked her out for a drink and he acknowledges that she refused. He then called
her on a few other times and she continued to refuse. He said that he called her at work no more than
twice a month. He said he went to her house no more than twice. He said that he never cruised around her
house. He never waited for her to enter her house. He denied ever sitting in a car outside of her house. He
denied following her or spying on her. He does not understand why she thought that he was harassing her.
He went on to say that she actually came to his house on two occasions. He said that he saw her drive by
his place a couple of times. In the investigating report, it said that he heard this female whisper his name
against his window. I asked him if this is true and he said that in fact it was true. He did see her drive
around and did hear her whisper his name. He went on to deny any other harassing and continued to
believe that she was provocative with him and interested in him. ...

Exhibit 7 at 2.

III. STANDARD OF REVIEW

Administrative review is authorized when the existence of derogatory information leaves unresolved
questions about an individual's eligibility for access authorization. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6).

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). A DOE administrative review
proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt. In this type of case, we are dealing with a different
standard which is designed to protect national security interests. The burden is on the individual to come
forward at the hearing with testimony or evidence to convince the Hearing Officer that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.27(d).

IV. ANALYSIS OF CRITERION L SECURITY CONCERN

Security concerns under Criterion L relate to whether an individual has engaged in unusual conduct which
tends to show he is not reliable or trustworthy. In my view, the individual has clearly demonstrated weak
evaluative skills which have a direct negative impact on his trustworthiness and reliability. In connection
with the individual's evaluative abilities the DOE/XXXXX consulting psychiatrist testified as follows:

He couldn't understand the relationship he was having with this female or the nonexistent relationship with
this female. And he continued to pursue it; putting both himself in danger; putting her job and his job in
jeopardy. . . .

Transcript at 105. This confirms my overall conclusion that the individual has engaged in unusual behavior
outside accepted norms. He was unable to refrain from continued inappropriate behavior toward the
reporting co-worker. It is this pattern of unusual behavior outside the norm that gives rise to the security
concern that the individual may not be trustworthy and reliable. It is reasonable to conclude that a person's
demonstrated inability to behave reliably in one sphere of life leads to a higher probability that he would
make inappropriate decisions in other areas, including those involving national security. See Personnel
Security Hearing, 25 DOE ¶ 82,791 at 85,799 (1996)(individual's refusal to comply with tax laws raises
serious concerns regarding his ability or willingness to comply with regulations governing classified
material and information), aff'd, 25 DOE ¶ 83,015 (1996).

The individual's testimony at the hearing indicates that he recognizes that repeated telephone calls and two
visits to the reporting co-worker's house are considered by DOE Officials and the local police department
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to be unacceptable behavior. He also recognizes that others believe that his actions have caused the
reporting co-worker to feel threatened and intimidated. Transcript at 128.

Accordingly, I find that the individual has engaged in "unusual conduct" under Criterion L, tending to
show that he is not reliable and trustworthy.

At the hearing, the individual presented testimony which he believes mitigates the security concerns
caused by his behavior. He contends that his actions toward the reporting co-worker were reasonable
because her behavior toward him invited his attention. The individual believes that the reporting co-worker
stared at him in a seductive way. In addition the individual believes that the reporting co-worker came to
his home and stood below his window and called his name. The individual believes that since the reporting
co-worker induced him to continue to call her, I should find his behavior has been explained and
mitigated and therefore does not constitute a security concern.

I believe that it will be useful to preface my analysis of the individual's mitigating argument with some
remarks as to the individual's obligation to produce evidence to support his factual assertions underlying
his mitigation arguments and his burden of persuasion with regard to those facts. In security clearance
cases, the burden is clearly on the individual to provide sufficient and appropriate evidence to establish that
the mitigating circumstances he is asserting are true. Personnel Security Hearing (Case No. VSO-0094),
25 DOE ¶ ______ (1996). In other words, he must provide objective outside corroboration of the
contentions that form the basis of his mitigation arguments. Furthermore, this outside evidence must
clearly demonstrate that the contentions which form the basis of his mitigation claim are true.

After considering the individual's demeanor and the clarity of his testimony, I am convinced that he
honestly believes that the reporting co-worker encouraged his behavior. The individual appeared sincere
and candid when he testified that she stared at him seductively in the cafeteria and called his name from
under the window of his home. Transcript at 43.

Nevertheless, this testimony alone does not satisfy the individual's burden of producing reasonable
evidence to show that the co-worker in fact acted to encourage his behavior. I informed the individual
prior to the hearing about his obligation to produce relevant evidence concerning his assertions about the
reporting co-worker. I indicated that it is not possible for the Hearing Officer to specify precisely all
witnesses whose testimony might be necessary. However, I noted that the individual's witness list included
only character witnesses who apparently were not familiar with his relationship with the reporting co-
worker. I informed the individual of his burden of producing testimony that specifically supports his
factual assertions regarding the behavior of the reporting co-worker. I particularly stressed that in order to
convince me that the one-sided relationship described in the DOE/XXXXX submissions is not accurate,
the individual should call witnesses who had knowledge of the reporting co-worker's relationship with the
individual. I confirmed this suggestion four weeks before the hearing in a letter to the individual. In that
letter I indicated:

I do not believe that the testimony of character witnesses who have no personal knowledge of the events
described in the Notification Letter will necessarily be sufficient to overcome the DOE's stated security
concerns. If you believe that the allegations made in the notification letter are incorrect, you should
consider calling individuals with knowledge of the relationship described in the notification letter who can
explain and refute those allegations.

The individual did not call any such witness and therefore relies on his own description of events to
convince me that the reporting co-worker induced his behavior. Transcript at 132. Even though the
individual's testimony is unrefuted, it is nevertheless uncorroborated and therefore insufficient.

I also find the testimony is ineffective to support his claim of mitigation. I simply do not believe the
individual's testimony is a realistic assessment of the actions of the reporting co-worker. The individual
was unable to accurately evaluate the significance of the most casual of chance encounters. Each time he
saw the woman he believed she was scheming to send him signals of romantic interest. However, as
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discussed above, the reporting co-worker turned down the individual's request for dates and had a
responsible DOE/XXXXX official counsel the individual to have no further contact with the reporting co-
worker. It is hard to imagine clearer signals of non-interest. Despite these clear signals, on the basis of
mere eye-contact in the cafeteria, the individual decided to go to the reporting co-worker's home. In view
of the facts, common sense indicates that the individual's interpretation of those events is not grounded in
reality.<5>

I therefore do not believe the individual's assertion that the reporting co-worker invited his attention.
Accordingly, I find the individual has not established a factual basis for the mitigation argument which he
raises.<6>

V. ANALYSIS OF CRITERION H SECURITY CONCERN

The Criterion H security concern is based on the DOE/XXXXX consulting psychiatrist's diagnosis that the
individual has mental problems that adversely affect his judgment. In his thorough and thoughtful report
the DOE/XXXXX consulting psychiatrist diagnosed the individual as having depressive disorder. The
report indicated:

This subject's lack of insight and combination of psychiatric disorders which require treatment are at this
point interfering with his judgment and reliability.

Exhibit 7 at 10.

His prognosis for the individual is as follows:

This subject's delusional disorder and depression seem to be going hand in hand. Whether he was
depressed first or delusional first is difficult to ascertain and therefore I have left the diagnosis as
depressive disorder, not otherwise specified. This combination of disorders is very difficult to treat. At this
point, he is somaticizing and deluding himself rather than dealing with his decreased self esteem and
social inhibitions. Therefore, at this point, he is not amenable to treatment. Nevertheless, treatment of a
behavioral type is indicated and would be helpful so as to avoid future problems and repetitions.

Exhibit 7 at 9.

The individual offers one basis for mitigating the concern expressed by the consulting psychiatrist. He
asked the consulting psychiatrist if his diagnosis would change if the reporting co-worker had in fact
induced his behavior. The consulting psychiatrist indicated that if that was true he would have to rethink
his diagnosis. Transcript at 125. However, as I discussed in detail above, I do not believe that his behavior
was induced by the reporting co-worker. Therefore, I find no ground for mitigation here. Under these
circumstances, I find that the individual's delusional disorder and depression have resulted in antisocial
behavior that reflects a defect in judgment and reliability. This behavior raises serious concerns regarding
the individual's ability to comply with security procedures. See Personnel Security Hearing, 25 DOE ¶
82,755 at 85,541 (1995) (individual's mental depression results in antisocial actions and raises concerns
regarding reliability and judgment in security matters), aff'd, 25 DOE ¶ 83,002 (1995).

VI. MITIGATION THROUGH CHARACTER WITNESSES

The individual has also attempted to mitigate both Criterion L and H security concerns through the
testimony of four co-workers. Each had worked closely with the individual and considered himself to be a
friend of the individual. Each witness testified that he believes the individual was reliable and a good
worker. Each praised the individual for his dedication to raising his two children. I am confident that their
testimony is accurate.

However, each of the four witnesses indicated that he was only generally aware of the allegations made by
the reporting co-worker. None was aware that the individual had been counseled to stay away from the
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reporting co-worker or that the individual believed the reporting co-worker was engaging in suggestive
activities. For instance, the first character witness was asked:

Q. Did he (the individual) ever tell you if he dated her in the past?

A. I asked him, I said, Have you ever said anything to the lady? He said, ..., I have never said anything to
the lady, and I don't know why she's making these complaints against me.

Transcript at 19.

The fourth character witness was asked:

Q. Did you ever discuss it with [the individual]?

A. Yeah, we talked a little bit about it, but you know, he's never really said too much about it, you know,
other than there was some kind of harassment or something like that. And I never asked him. I don't really
barge into anyone's business . . .

Q. Who was harassing who?

A. ... But the little bit that I do know about it, she had filed charges against [the individual] and sexual
harassment charges. Now, what happened there, you know, transpired, I have no idea. You know it
happens.

Transcript at 58.

I do not believe that these co-workers were aware of the reasons for the DOE security concern and
therefore I find they did not provide any meaningful views on whether those security concerns were
accurate. Nor do I believe that the general character testimony provided mitigates the severity of the DOE
security concerns.

VII. CONCLUSION

I therefore believe that the DOE/XXXXX properly invoked 10 C.F.R. § 710.8(h) and (l) in connection
with the individual's access authorization. In view of the record before me, I am not persuaded that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, I find that the individual's access
authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response with
20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date:
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<1>/ The transcript of that interview is Exhibit 16 in the record of this proceeding.

<2>/ The March 9, 1995, local police investigatory report is Exhibit 9 in this proceeding.

<3>/ The March 13, 1995, memorandum of the manager is part of Exhibit 10 in this proceeding.

<4>/ The August 7, 1996, report submitted by the consulting psychiatrist appears as Exhibit 7 in the record
of this proceeding.

<5>/ One witness who testified for the individual indicated that a friend of the reporting co-worker had
come up to the individual's cafeteria table and stared angrily at the individual. The individual believes that
the reporting co-worker's friend's action was inappropriate. He believes this lends credibility to his
assertion that the reporting co-worker's actions induced his behavior. The testimony indicates the friend of
the reporting co-worker was angry with the individual. I believe that the friend's actions in the cafeteria
were caused by her anger and do not reflect on the behavior of the reporting co-worker. I therefore do not
believe that this testimony suggests that the reporting co-worker's behavior was inappropriate.

<6>/ If it were shown that the reporting co-worker induced his behavior, I would then consider whether
the individual has established that restoring his access authorization would be clearly consistent with the
national interest. See Personnel Security Hearing, 25 DOE ¶ _____ (1996) (Individual established that he
had completed a rehabilitation program. However, the program was not sufficient to establish that
restoring his access authorization would be clearly consistent with the national interest).
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Case No. VSO-0094, 26 DOE ¶ 82,753 (H. O.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: April 25, 1996

Case Number: VSO-0094

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") to hold an access
authorization.<1> The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the record testimony and other evidence presented
in this proceeding, the individual's suspended access authorization should be restored.

I. BACKGROUND

On March 14, 1996, the Acting Associate Manager for National Security of the Department of Energy's
XXXXX Operations Office (DOE/XXXXX) issued a Notification Letter, informing the individual that
information in the possession of the DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work. In accordance with 10 C.F.R. §710.21,

the Notification Letter included a detailed statement of the derogatory information. It specified two areas
of concern. The first area concerned information that indicated that the individual trafficked in or sold,
transferred, possessed, used, or experimented with a drug or other controlled substance (such as marijuana,
cocaine, amphetamines, barbiturates, narcotics, etc.). 10 C.F.R. §710.8(k) (hereinafter Criterion K). This
concern was based on the fact that on August 27, 1995, the individual tested positive for the presence of
amphetamine and methamphetamine, and the fact that during a Personnel Security Interview (PSI)
conducted on October 3, 1995, the individual admitted to using "speed" in August 1995.

The Notification Letter set forth a second area of concern. The letter stated that the individual engaged in
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interests of the national security.
Such conduct includes violation of a promise upon which the DOE previously relied to favorably resolve
an issue of access authorization eligibility. Section 710.8(l) (hereinafter Criterion L).

The concerns under Criterion L are based on the fact that the individual signed a DOE Drug Certification
form on March 23, 1988, giving his assurance that he would not use or be involved with illegal drugs. The
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Notification Letter states that the individual violated this agreement in August 1995 when he used "speed."

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. On March 19, 1996, the individual requested
a hearing. The individual's request for a hearing was forwarded by DOE/XXXXX to the Office of
Hearings and Appeals (OHA). On April 30, 1996, I was appointed the Hearing Officer in this matter. In
accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was convened in
XXXXXXXXXXXXXXXXXXXXX, on XXXXXXXXXXXXX.

At the hearing, the individual represented himself and testified on his own behalf. He presented as a
witness a friend and co-employee at the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. <2> He also presented
the testimony of Dr. XXXXXXXXXXXXXXXX, a psychologist and head of the Employee Assistance
Program (EAP) at XXXX. The DOE/XXXXX Counsel presented the testimony of a security specialist;
that of a DOE consultant psychiatrist, Dr. XXXXX; and finally that of XXXXXXXXXXXXXXXXX,
Medical Review Officer at XXXX.

II. FINDINGS OF FACT

The following facts in this case are not in dispute. The individual is XXXXX years old and is employed at
the XXXX. He is a

XXXXX. In 1988, when the individual was initially being considered for an access authorization, he
admitted that he used marijuana while he was in high school. As a result of that admission, he was asked
to sign a Department of Energy Drug Certification Form. On March 23, 1988, he signed that form,
indicating his commitment not to use illegal drugs while he is the holder of a DOE access authorization or
security clearance. In March 1995, the individual agreed to participate in the Personnel Security Assurance
Program (PSAP). See 10 C.F.R. Part 710, Subpart B. In connection with PSAP, he signed a statement
agreeing to supervisory review, medical assessment and testing for the use of illegal drugs. <3>

On August 27, 1995, the individual was notified that he was to report for a random drug test under the
PSAP. The result of the test, which was performed that day, was that the individual tested positive for the
presence of amphetamine and methamphetamine in his urine. In a PSI conducted on October 3, 1995, the
individual admitted to using "speed" either one or two days prior to the drug test. Transcript of October 3,
1995 PSI at 20 (hereinafter PSI Tr.). He stated that he and a friend visiting from XXXXX were about to
go on a fishing trip. He indicated that he was feeling tired and that his friend urged him to take the "speed"
in order to stay awake for the trip. He stated that he used less than a "Q-Tip" size amount of speed. PSI
Tr. at 9-10. He admits that he made a "terrible mistake" and a "terrible choice." PSI Tr. at 16.

The record also indicates that beginning in October 1995, the individual participated in a rehabilitation
program that included the following elements: a three-week, twelve hour a day, six day a week outpatient
program with XXXXXXXXXXXXXXXXXXXXXX, attendance at three Alcoholics' Anonymous (AA)
meetings a week, and monthly counseling sessions with Dr. XXXXXXXXX for the past nine months. The
individual also underwent at least eleven random, follow-up drug tests. He submitted the laboratory results
of the tests, all of which were negative for the presence of drugs and alcohol.

III. ANALYSIS

The Hearing Officer's role in this proceeding is to evaluate the information presented by DOE/XXXXX
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R. § 710.7(a).
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A. Criterion K

1. Derogatory Information

There is no dispute as to the fact that the individual took an illegal drug, "speed," which produced the
positive drug test. I therefore find that the DOE/XXXXX properly invoked Criterion K in suspending the
individual's access authorization.

2. Mitigating Factors

In rendering my judgment in this case, I must consider whether there are factors present to mitigate the
DOE's security concerns. 10 C.F.R. § 710.7(c); § 710.27(a). Among the factors I am to consider in
rendering this Opinion concerning the individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. 10 C.F.R. § 710.7(c).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard, which is designed to protect national security interests. A hearing
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. See Dept' of Navy v. Egan, 484 U.S. 518,531 (1988) ("clearly consistent with the
national interest" standard for the granting of security clearances indicates "that security determinations
should err, if they must, on the side of denials"); Dorfmann v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991)(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995). As discussed below, I find that the individual in the present case has not carried his burden
in this regard, and I will therefore recommend that his access authorization not be restored.

At the hearing, testimony was presented concerning mitigation of the DOE security concerns under
Criterion K regarding this individual. Dr. XXXXX, the DOE consultant psychiatrist, testified that at the
time of his evaluation of the individual, on November 14, 1995, he saw no signs that the individual was
dependent on or addicted to controlled substances. He believed that the individual was not a user or abuser
of controlled substances as a matter of habit or dependence. Transcript of XXXXXXXXXXXXX Hearing
at 71 (hereinafter Tr.). Dr. XXXXXXXXX testified that he saw the individual about one month prior to the
drug use incident regarding another matter, and a drug test performed at that time was negative. Tr. at 96,
99. This indicates that there was at least one negative drug test for this individual prior to the August 1995
positive test.

As discussed above, there was also testimony from Dr. XXXXXXXXX and the individual that the
individual entered a rehabilitation program which required him to attend meetings twelve hours a day, six
days a week over a three week period. Tr. at 104. See also, Tr. at 160. The individual provided a letter
from the chemical dependency counselor of the treatment program indicating that the individual attended
all the required meetings and completed all assignments, that all drug tests were negative for any type of
mood altering drugs during the period of the program, and that he progressed "relatively well" in
treatment. Letter of November 10, 1995 from XXXXXXXXXXXX, Chemical Dependency Counselor
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XXXXXXXXXXXXXXXXXXXXXX, to Dr. XXXXXXXXXXXXXXXX. The individual also stated that
for the past nine months he has attended three AA meetings a week. Tr. at 161. Dr. XXXXXXXXX
testified that he has counseled this individual once a month for the past nine months. Tr. at 96.

Dr. XXXXXXXXXXXXX, the Medical Review Officer of the PSAP program at XXXX, testified that he
could not tell from the amphetamine and methamphetamine levels found in the individual's drug test
exactly how much speed the individual had taken. Tr. at 156. Nevertheless, according to Dr. XXXXX,
those levels were not inconsistent with the small amount of drug use asserted by the individual. Tr. at 157-
58.

A friend of the individual testified that he has known the individual since 1984 or 1985. Tr. at 14. He has
had contact with him in the Air Force, as a colleague at XXXX and personally, outside the work
environment. Tr. at 14, 19-21. Thus, there has been a prolonged and significant relationship between these
two individuals. The friend indicated that he has never known the individual to use illegal drugs in the
past, and does not believe the individual would use such substances in the future. Tr. at 22.

Thus, there is evidence presented in this case to show some mitigation of security concerns related to drug
use. <4>

I am not convinced, however, that this evidence overcomes other significant evidence in the record or that,
overall the DOE's security concerns regarding this individual have been mitigated. As stated above, the
individual contends that the drug use was a one-time affair, and involved a very small amount of speed.
He also states that there was no premeditation, and that the drug was supplied by a visiting friend, who
urged him to try the substance. These assertions, if true, tend to mitigate the seriousness of the occurrence.
They are the types of mitigating factors that I am to consider under 10 C.F.R. § 710.7(c), set out above.
They relate directly to the nature, extent and seriousness of the conduct, the circumstances surrounding the
conduct, the frequency and recency of the conduct and the motivation for the conduct.

In order to find mitigating circumstances alleged by an individual involved in a proceeding under Part 710
exist, I must receive appropriate evidence to show that the circumstances described by the individual are
true. The more allegations that an individual raises in order to attempt to mitigate the DOE's security
concerns, the more evidence he must bring forward to convince me.

In this case, in order for me to be persuaded that the rehabilitation program undertaken by the individual
was appropriate, and sufficient to mitigate the DOE's security concerns, I must be convinced that the
program was commensurate with the seriousness of drug use by the individual. See Personnel Security
Hearing (Case No. VSO-0090), 25 DOE ¶ _______ (July 30, 1996); Personnel Security Hearing (Case No.
VSO-0085), 25 DOE ¶ ______ (July 29, 1996). I do not believe the evidence brought forward in this case
adequately supports the individual's version of the events surrounding his drug use. Therefore, I am not
convinced as to his overall truthfulness with respect to the mitigating circumstances surrounding the drug
use, the suitability of his program and the overall sufficiency of his rehabilitation.

As an initial matter, I am skeptical about the individual's key assertion here that his drug use was a one-
time affair. A one-time drug use, followed one or two days later by a random drug test, while not
inconceivable, is in my view unlikely. I am thus not inclined to accept the individual's assertion that this
use was a single event, absent some corroboration. While I recognize that proving a negative is difficult,
the individual here has not even attempted to bring forth substantial corroborative evidence. For example,
he could have presented a solid slate of colleagues and friends who are well-acquainted with his life-style,
who could testify about their knowledge of his drug use, or even as to his views of drug use. He brought
forward only one friend to testify as a character witness. Although that witness and the individual appeared
to have a long term relationship and the testimony was positive, I am not persuaded by this witness'
testimony alone as to the extent of the individual's drug use. <5>

The testimony of this friend suggested to me that in spite of their long-term acquaintance, he actually did
not have an in-depth knowledge that could shed light on the drug use habits of the individual. For
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example, he stated that drug use was "just not one of their subjects." Tr. at 25. Their subjects were fishing
and their children. Tr. at 26. The fact that this friend and the individual did not discuss drugs does not
provide particularly strong support for the individual's assertion that this was a one-time drug use. It does
not suggest to me that the individual does not use drugs. Rather, the statement suggests to me that the
individual did not confide in this particular friend on drug issues. Thus, I conclude that this friend has no
real knowledge about the very area under scrutiny: whether the event being considered here is a one-time
affair.

In this regard, the friend stated "I know that he never has before and never has since" [used controlled
substances]. Id. However, the individual himself admitted that he used marijuana in high school and
further that, in a separate incident, he was in an automobile in which a marijuana cigarette was found.<6>
PSI Tr. at 14. Thus, the individual's friend appears to be uninformed about some important and highly
relevant aspects of the individual's past. See also, Tr. at 16. He made an extremely broad assertion that was
untrue about a key issue in this case.

Moreover, the individual appears to have told this friend very little about the drug use incident involved
here. The friend testified that the individual revealed the drug use incident to him to unburden himself. Tr.
at 28. However, the friend seemed to know few details about the event itself. Tr. at 15. The individual did
not reveal when it happened, or the identity of the out of town guest. Tr. at 16, 27. The friend also did not
seem to know many details about the individual's rehabilitation program. Tr. at 29.

I therefore conclude that this friend did not have in-depth knowledge of the individual's personal life, that
the individual did not share very many confidences with this friend regarding the event under
consideration here, or regarding his views of drug use, in general. I therefore cannot accord great weight
to this witness' testimony.

The individual also submitted five letters from managers who have worked with him and/or supervised
him. The writers of these letters all attested to the individual's good character and his fine job performance.
Most stated specifically that they had no reason to believe that the individual presented any threat to
national security.

The views of these individuals are not particularly convincing. There is no indication that they were aware
of the drug use issue involved in this proceeding when they wrote the letters. Only one letter-writer
seemed to be aware that the individual's PSAP certification was an issue. None discussed whether to their
knowledge the individual used drugs. <7>

At least one letter raised issues which I believe needed exploration. Specifically, one letter-writer stated
that the individual "continues to address his personal issues that he has been confronted with and is
making great effort to modify his personal lifestyle to meet the merits of his professional life at the
laboratory. In many conversations with him, I have been convinced that he is sincere in his endeavor to
modify his lifestyle to meet the expectations set forth for him." I would have liked to have had the signer
of this letter before me at the hearing so that I could question him about what personal issues he believed
were confronting the individual, and what modifications he believed that the individual was making. It is
certainly conceivable that this letter-writer had some personal knowledge bearing on the issues in this
case.

There was no opportunity to question these letter-writers and judge their familiarity with the circumstances
surrounding this case when they wrote the letters. I had no way of evaluating their knowledge, expertise
and credibility.

For these reasons I find the character evidence presented by the individual to be rather weak. This
evidence certainly does not adequately support his assertion of a one-time drug use.

Moreover, the individual has presented no persuasive evidence to support the contentions that the event
was unpremeditated and involved a very small amount of speed taken on a one-time basis. The individual
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did not bring forward the very person who could support these assertions. He provided only the most
general description as to his identity. He stated that the person who offered him the drug was a friend
visiting him from XXXXX. He indicated that they served together in the Air Force, but that they had not
seen each other since that time (a period of at least seven years). The individual refused at the PSI to
reveal the name of this friend. PSI Tr. at 40.

I find this refusal to be highly significant. It shows me that the individual was not willing to be completely
candid with the DOE as to the circumstances surrounding the illegal drug use. It seems to me that he may
have elevated a desire to protect a friend above the DOE's security concerns.

I am also concerned that this unwillingness to reveal the identity of the friend may indicate that the
individual's assertion of a minimal, unpremeditated, one-time drug use with a friend from out of town may
not be reliable. In this regard, I noticed in the transcript of the PSI several small, but troubling,
inconsistencies and ambiguities in connection with the individual's descriptions of the friend. For example,
the individual stated: "...my friend had taken off from work, you know, and he came over." PSI Tr. at 26.
This sounds like the individual had a rather casual visit with a local friend, who took the day off and went
over to the individual's home. Later in the interview, however, the individual indicated that the friend was
staying with him. PSI Tr. at 32. This does not seem entirely consistent with the phraseology, "he came
over." Using that expression is not the normal manner of referring to a visiting house guest who comes
from a city thousands of miles away.

At another point in the PSI, the individual stated that he and the person from XXXXX are "good friends."
PSI Tr. at 20. Later, the individual indicated that it was the friend's first visit since they were in the Air
Force. PSI Tr. at 32. It has been a period of at least seven years since the individual was in the Air Force.
The individual and his friend from XXXXX, appear not to have been in the habit of having regular visits.
Yet the individual describes the person from XXXXX as a "good friend." It is not inconceivable that they
remained good friends. Nevertheless, my overall impression here is of a description of two different
people: an out of town guest and a local friend. In fact, at one point the individual stated "I supervise him"
[i.e. the friend]. PSI Tr. at 32. <8> This further suggests that this person was not a friend from XXXXX,
but a person with whom the individual has a current working relationship.

This is not to say that the individual's statements were necessarily false and cannot be reconciled.
However, I find a troubling inconsistency and ambiguity here that should have been cleared up by
identifying the friend and calling him to testify. As I stated above, in this proceeding, it was the
individual's burden to bring forward this type of information to confirm, as he has asserted, his key
assertions that this was a one-time, minimal and unpremeditated drug use with a friend from out of town.
<9>

Moreover, the testimony of Dr. XXXXXXXX, manager of the Employee Assistance Program at XXXX,
and the individual's own treating psychologist, was equivocal, and did not provide strong support for the
individual. Dr. XXXXXXXXX' testimony was replete with hesitations and qualifications concerning the
individual's rehabilitation.

For example, when Dr. XXXXXXXXX was asked whether he believed that the individual was
rehabilitated from drug use, he indicated that generally if a person is a drug abuser or drug dependent and
then goes through a treatment program and remains drug free, one would say he is in "remission."
However, he stated that did not wish to use the concept of rehabilitation in this case, since there was no
indication of drug abuse or dependence. He preferred the term "reformation." Tr. at 122. Dr.
XXXXXXXXX qualified this, however, by stating that "from our information" there was a one time use,
and that the individual "gives the impression" that he plans to refrain from any further drug use. Tr. at 121.
Dr. XXXXXXXXX seemed unwilling to make a direct and unqualified statement as to the rehabilitation
status of the individual, nor would he squarely affirm that he believed that the individual's use of speed
was a one time event.
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When pressed further as to whether he believed that the individual would use drugs again, Dr.
XXXXXXXXX responded:

...he certainly would not seek to subject himself to the likelihood of being in this situation again. Now, that
is not to say that he never would. I'm saying that if we have to go on probability, opinion, 51/49, I would
say more than likely that he would seek to refrain from further use of drugs...in this environment [while
employed at XXXX].

Tr. at 122-23.

This is certainly not a very strong recommendation. Dr. XXXXXXXXX sees virtually no more than an
even chance that the individual will refrain from drug use in the future. Although I asked Dr.
XXXXXXXXX if he thought that possibility might be greater than 51/49, he would commit to saying no
more than probably so, and that the individual would probably not use drugs again in the XXXX
environment. However, he did not provide numerical probability other than the 51/49 figure. Tr. at 123. I
conclude from this that Dr. XXXXXXXXX believes that there is not strong evidence that the individual is
sufficiently rehabilitated or reformed, and that Dr. XXXXXXXXX is not especially optimistic about the
prognosis in this case.

Moreover, as indicated in the passage cited above, Dr. XXXXXXXXX qualifies his overall opinion by
stating that "our information" was there was a one-time drug use, rather than testifying in a
straightforward manner that he believes that there was a one-time use. Although he never directly
challenged the individual's version of the circumstances of the drug use, Dr. XXXXXXXXX did not
appear to me to be strongly convinced about the individual's assertions regarding the drug use event. <10>

Overall, I find a scarcity and inconsistency in the evidence brought forward here. I further find the
individual's own psychologist to be rather uncertain about this individual's veracity and the level of his
rehabilitation. I am therefore not convinced by the individual's account of the circumstances surrounding
his drug use, including the amount, and the extent of the usage. I am also not persuaded by the individual's
description of the friend who allegedly supplied the drug. I therefore cannot find that the rehabilitation
program he undertook was appropriate, and his 10 month period of abstinence from drugs is sufficient. See
Albuquerque Operations Office (Case No. VS0-0023), 25 DOE ¶ 82,761 (1996); aff'd, Personnel Security
Review (Case No. VSA-0023) 25 DOE ¶ _____ (November 14, 1995). See also Personnel Security
Review (Case No. VSA-0049), 25 DOE ¶ 83,011 (1996). Accordingly, I cannot conclude that the
individual has shown that he has been rehabilitated from his use of drugs.

In view of the above considerations, I find that the DOE's security concerns arising under Criterion K have
not been mitigated.

B. Criterion L

1. Derogatory Information

As indicated above, the individual signed a drug certification form in 1988, giving his assurance that he
would not use illegal drugs. Further, he agreed to participate in the PSAP, giving his commitment to
maintaining the highest standards of human reliability. His admitted violation of both of those promises
gives rise to a DOE security concern with respect to this individual's trustworthiness, honesty and
reliability under Criterion L. As indicated with respect to Criterion K above, I must consider whether
mitigating circumstances exist which would allay those security concerns. See 10 C.F.R. §710.7(c).

2. Mitigating Factors

At the hearing, there was considerable testimony regarding this individual's judgment and reliability from
both Dr. XXXXX and Dr. XXXXXXXXX. Dr. XXXXX testified that he had a concern as to this
individual's judgment and reliability. Specifically, he indicated that for someone with the individual's
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extensive background in security awareness, use of an illegal substance easily and in a friendly
atmosphere reflects a deficit in judgment and reliability. Tr. at 72-74. He testified that such a deficit would
be overcome by showing good judgment or reliability over a period of time. Tr. at 75. He thought that the
individual's treatment program will probably help him to display good judgment in the future. Tr. at 78.
Dr. XXXXX also testified that it was a good indicator of restored reliability if the individual had not used
drugs again since the positive drug test. Tr. at 81-82. However, Dr. XXXXX had evaluated the individual
only once, in November 1995. Thus, his views of the individual's current status are not as informed as
those of Dr. XXXXXXXXX, who has had repeated contact with the individual.

Dr. XXXXXXXXX' opinion regarding the individual's judgment and reliability was mixed. In response to
the question as to whether he believed that the individual's judgment would be questionable in the future,
and whether his judgment had improved, Dr. XXXXXXXXX stated the following to the individual:

...none of us knows the future. But just in terms of the fact that this incident has had a high impact on
your life, on your self-esteem, on your employment here..., it has been a focus of your efforts to regain
your self-esteem your reputation. And certainly proved to those around you that...you are not someone
who uses drugs and someone who could not be trusted and someone who is a poor performer. I have
spoken with some of your supervisors since you've been in the program to get an update on how you have
been doing and have been told that you were doing well in terms of your job responsibilities.

Tr. at 119.

This testimony indicates that reports about the individual suggest that his work performance is good and
that he is not thought of as someone who cannot be trusted. Yet, Dr. XXXXXXXXX avoided directly
expressing his own opinion here on the individual's reliability and trustworthiness. In this interchange, he
reported only what others told him. Moreover, Dr. XXXXXXXXX addressed the issue of the individual's
performance on the job. While reliability at work is of some relevance, it certainly does not cover the
subject of DOE security concerns as a whole. Thus, this answer by Dr. XXXXXXXXX is at best
incomplete. Further, I certainly cannot give great weight to the statements of unidentified XXXX
employees, as reported by Dr. XXXXXXXXX. In sum, this testimony of Dr. XXXXXXXXX does not
strongly support the individual.

In an attempt to ascertain Dr. XXXXXXXXX' own position on the individual's reliability I subsequently
posed the following question: "What is your view of [the individual's] reliability at this point?" His
response was as follows:

...from the information that I've been able to obtain from [the individual], from people who have been
observing him prior to this incident and subsequent to this incident, there has been a definite effort on his
part to show that he is reliable, in terms of coming to work and doing his job.

Tr. at 124.

Dr. XXXXXXXXX again only referred to the individual's reliability on the job, and his efforts in that
regard. He did not offer any opinion as to reliability from a broader perspective. For example, he did not
express a view as to the individual's overall reliability in non-work related circumstances. An access
holder's reliability and trustworthiness outside his employment are clearly important aspects of the DOE's
security concerns. <11> Further, Dr. XXXXXXXXX once again qualified his opinion by stating that it was
derived from information obtained from the individual and from others who have observed him. He did
not offer an opinion based on his own observation.

I find Dr. XXXXXXXXX' resistance to offering an opinion of his own in unequivocal terms to be highly
significant. Dr. XXXXXXXXX testified that since July of 1995 he has seen the individual for treatment
nine times, and that the sessions lasted from 30 to 45 minutes. Tr. at 96, 100. The most recent of these
sessions was two days before the hearing date. Tr. at 99. In addition, the individual testified that he told
Dr. XXXXXXXXX more about this incident than anyone else. Tr. at 117-18. In spite of this intense,
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direct contact with the individual over a significant period of time, ending with a meeting as recently as
two days prior to the hearing, Dr. XXXXXXXXX still did not seem confident enough to testify clearly
and decisively for the record that in his opinion the individual was reliable and that his good judgment had
been restored. His testimony was guarded, hesitant and tempered by qualifications. He did not respond
easily and directly to the questions posed. I found him to be a reluctant witness.

I therefore conclude that this testimony does not adequately support the individual in this case and does
not outweigh the concerns that I expressed above regarding the lack of corroboration in this case of key
assertions made by the individual. I am not convinced about the truthfulness of his account of the
circumstances surrounding the drug use. I am therefore not persuaded as to his current reliability and
trustworthiness. See Personnel Security Hearing (Case No. VSO-0051), 25 DOE ¶ 82,784 (1995); aff'd,
Personnel Security Review (Case No. VSA-0051), 25 DOE ¶ ______ (May 17, 1996). Moreover, I am
concerned that there may be other issues about which the individual will be less than candid when it comes
to DOE security concerns.

IV. CONCLUSION

I therefore find that the individual has failed to present mitigating evidence to overcome the security
concerns raised by the DOE/XXXXX under Criteria K and L. In view of the record before me, I am not
persuaded that restoring the individual's access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. Accordingly, I find that the individual's
access authorization should not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date:

<1>/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

<2>/ XXXXXXXXXXXXXXXXXXXXXXXXXXXX is the DOE contractor that operates the
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX in

XXXXXXXXXXXXXXXXXXXXX.

<3>/ A detailed description of PSAP is set forth in Personnel Security Hearing (Case No. VSO-0012), 25
DOE ¶ 82,754 (1995).

<4>/ The DOE Security Specialist testified about the DOE's security concerns involved in this case. Since
there is no issue as to the nature of those concerns, I will not give them direct consideration in this
Opinion.
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<5>/ In a letter of June 10, 1996, I indicated to the individual that he should support his drug use claims by
bringing in witnesses who would be able to discuss whether they had ever known him to use drugs. I
made the same point about the necessity of presenting several witnesses during our June 11, 1996 pre-
hearing telephone conference. The individual nevertheless asked only one character witness to testify on
his behalf.

<6>/ The individual states that he was cleared of this incident.

<7>/ In the June 10 letter, I also indicated to the individual that character testimony in the form of letters
might not be sufficient because the letters would not provide me and the DOE Counsel with an
opportunity to examine the letter-writers and judge their knowledge, demeanor and credibility.

<8>/ After this statement, the transcript contains the notation "inaudible." Thus, there is certainly a
possibility that there is an explanation for the individual's statement that is consistent with the account that
he has given. Nevertheless, without some outside testimony on this point, I am not convinced by the
individual's version of the event.

<9>/ The DOE Security Specialist who conducted the PSI told the individual that if he did not provide the
name and location of his friend, the DOE might not be able to confirm the statement regarding his use of
speed. PSI Tr. at 40. Thus, the individual has been on notice that this was a matter of some importance.

<10>/ XXXXXXXXXXXX, the individual's chemical dependency counselor during his rehabilitation
program, stated in the November 10 letter referred to above: "I cannot state without some doubt if in fact
[the individual] is chemically dependent." It therefore appears that the individual's drug counselor was also
not totally convinced about the level of the individual's rehabilitation or his assertion that the drug use was
a one time event. Dr. XXXXXXXXX referred to conversations that he had with Mr. Arnold regarding the
individual's rehabilitation. According to Dr. XXXXXXXXX, Mr. XXXXXX "couldn't come to a final
conclusion but decided on the probability more likely than not [that the individual was] not someone who
had a problem." Tr. at 117. Thus, once again there is some hesitation and uncertainty on the part of an
expert as to the individual's drug use status. However, since Mr. XXXXXX was not before me, it is
difficult for me to gauge his views as to this individual's drug status. I cannot accord them significant
weight.

<11>/ Dr. XXXXXXXXX did state that he "did not have the impression that [the individual] was a likely
candidate for coercion." Tr. at 124. Thus, on this issue, Dr. XXXXXXXXX did offer his own impression
for the record. However, while this is an assertion that is somewhat favorable to the individual, it does not
address the reliability question. A holder of an access authorization could be resistant to coercion, yet still
be unreliable in other ways.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: April 29, 1996

Case Number: VSO-0096

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXX (hereinafter referred to as "the
Individual") to obtain access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."<1>As explained below, based upon the record before me, I am of the opinion that the
Individual should not be granted access authorization.

I. BACKGROUND

In September 1994, the Individual applied for employment with a contractor at the Department of Energy's
XXXXXXXXXXXXXXXXXXXXXXX in XXXXXXXXXXXXXXXXX. Before he could be hired, it
was necessary that he obtain a security clearance. The Individual was therefore required to complete a
Standard Form 86, Questionnaire for Sensitive Positions (QSP). As a result of information obtained from a
full field background investigation conducted by the Office of Personnel Management (OPM), a personnel
security interview (PSI) held on May 3, 1995, and a psychiatric evaluation on August 31, 1995, the
Manager of the DOE's XXXXX Operations Office (DOE/OR) notified the Individual, in a letter dated
January 18, 1996 (Notification Letter), that information possessed by the DOE created a substantial doubt
concerning his eligibility for access authorization.

The Notification Letter specifies three areas of derogatory information described in 10 C.F.R. § 710.8.
First, under Criterion F (10 C.F.R. § 710.8(f)), DOE/OR alleges that the Individual "deliberately
misrepresented, falsified, or omitted significant information" in his responses to seven questions in the
QSP. Notification Letter Enclosure 1 at 1-3. Second, DOE/OR alleges that the Individual has been or is "a
user of alcohol habitually to excess, or [has] been diagnosed by a board-certified psychiatrist . . . as
suffering from alcohol abuse," which is derogatory information under 10 C.F.R. § 710.8(j) (Criterion J).
This allegation is based primarily on three arrests for driving while under the influence of alcohol (DUI)
and the August 31, 1995 psychiatric evaluation. Notification Letter Enclosure 1 at 3-5.

Third, the Notification Letter presents allegations under Criterion L (10 C.F.R. § 710.8(l)). That criterion
consists of derogatory information to the effect that an individual has engaged in unusual conduct or is
subject to circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or
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which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or
duress which may cause the individual to act contrary to the best interests of the national security. The
specific conduct referred to in the Notification Letter involves arrests on a variety of charges during the
period from April 1968 through July 1994 and alleged financial irresponsibility. Notification Letter
Enclosure 1 at 6-8.

In an undated letter received by DOE/OR on March 26, 1996, the Individual requested a hearing without
filing a separate written response to the allegations in the Notification Letter. Under the regulations, such a
request for a hearing is deemed a general denial of all of the reported information listed in the Notification
Letter. 10 C.F.R. § 710.21(b)(5). The request for a hearing, together with a copy of the Notification Letter,
was forwarded by DOE/OR to the Office of Hearings and Appeals (OHA), which received the submission
on April 29, 1996. I was appointed the Hearing Officer in this matter on May 2, 1996. The DOE Counsel
filed eight enumerated exhibits with the OHA on June 19, 1996. These exhibits include the QSP (included
in Exhibit 6), the transcript of the PSI (hereinafter cited as "PSI Tr.") and a Personal Financial Statement
signed and dated by the Individual on May 3, 1995 (both included as part of Exhibit 7), and Dr. XXXXX's
psychiatric evaluation (included in Exhibit 8). In accordance with OHA practice, these exhibits became
part of the record of this proceeding upon filing with OHA. The Individual was advised of his right to
submit documents in support of his position, but did not do so.

The hearing in this matter was held on XXXXXXXXXXXXX. See Transcript of Hearing, Case No. VSO-
0096 (hereinafter cited as "Hearing Tr."). At the hearing, DOE Counsel presented two witnesses: a DOE
Personnel Security Specialist and Dr. XXXXX. The Individual testified on his own behalf, but did not
present any witnesses. I received the hearing transcript on August 27, 1996.

II. FINDINGS OF FACT AND ANALYSIS

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors

I have considered in rendering this Opinion are: the nature, extent, and seriousness of his conduct; the
circumstances surrounding the conduct, including knowledgeable participation; the frequency and recency
of the conduct; his age and maturity at the time of the conduct; the voluntariness of his participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for his conduct, the potential for pressure, coercion, exploitation, or duress; and the likelihood of
continuation or recurrence. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my
application of these factors to the information presented by DOE/OR in this case and to the testimony
presented by the Individual.

Although the Individual for the most part does not contest the specific factual statements in the
Notification Letter, he does deny factual conclusions based upon those statements. For example, while he
acknowledged three arrests for DUI, he contended that he was not legally intoxicated on those occasions
and therefore does not have a history of alcohol abuse. It must be emphasized that a DOE administrative
review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the burden is on the
government to prove the defendant guilty beyond a reasonable doubt. See Personnel Security Hearing
(Case No. VSO-0078), 25 DOE ¶ 82,802 (XXXXX), aff'd, 25 DOE ¶ 83,016 (1996). In this type of case,
we are dealing with a different standard which is designed to protect national security interests. A hearing
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information
raising security concerns, the burden is on the individual to come forward at the hearing with evidence to
convince the DOE that granting him access authorization "would not endanger the common defense and
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security and would be clearly consistent with the national interest." Personnel Security Hearing, 25 DOE ¶
82,802 at 85,834 (quoting 10 C.F.R. § 710.27(d)). This standard implies that there is a strong presumption
against the granting or restoring of a security clearance. See Oak Ridge Operations Office (Case No.
VSA-0057), 25 DOE ¶ 83,009 at 86,539 (1996) (citing Dep't of Navy v. Egan, 484 U.S. 518, 531 (1988),
and Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995). As discussed below, after carefully considering the entire record, I find that the Individual
has not met that burden.

A. Criterion F

As mentioned above, the Notification Letter lists seven items of derogatory information in support of
DOE/OR's allegation concerning Criterion F. It is important to note at the outset that this criterion does
not apply to all misstatements and omissions, but only those that are deliberate and involve significant
information. See Personnel Security Hearing (Case No. VSO-0041), 25 DOE ¶ 82,775 at 85,665 (1995),
aff'd, 25 DOE ¶ 83,005 (1996). I will discuss each of these items seriatim.

DOE/OR claims that the Individual failed to list one of his XXXXX wives in his answer to QSP Question
18. This allegation is based on Dr. XXXXX's account of his conversation with the Individual. At the
hearing, the Individual stated that, if he had mentioned a XXXXX wife to the psychiatrist, he was referring
to a "common law" wife with whom he had a relationship in Illinois in 1970 and 1971. Hearing Tr. at 65.
However, from the Individual's testimony about the relationship, it does not appear that it can be
accurately characterized as a common law marriage, since a couple cannot validly enter into a common
law marriage in XXXXX. See XXXXX Stat. Ann. XXXXX (XXXXX 1993). In addition, there is nothing
else in the record to indicate that the Individual had a XXXXX marriage. Since all the evidence before me
indicates that the Individual has only been married XXXXX, I find that there was no falsification in his
response to Question 18.

I reach a different conclusion with respect to DOE/OR's allegation concerning QSP Question 17.
According to the Notification Letter, the Individual is the father of XXXXX children, but listed only
XXXXX of those children in his response to that question. Question 17 requires the person completing the
form to provide the names of all relatives in any of 16 categories of relationship, including children by
birth or adoption. The Individual listed XXXXX children by his current wife, but Dr. XXXXX stated in
his evaluation report that the Individual told him that he had a total of XXXXX children. At the hearing,
the Individual denied telling Dr. XXXXX that he was the father of XXXXX children, but did acknowledge
that he was the father of XXXXX children by the woman he referred to as his common law wife. Hearing
Tr. at 66. Since those children were not listed in the QSP, it is undisputed that the Individual did not list all
his children in response to Question 17. While the Individual stated that he thought the question asked
only about one's "current family," Id. at 67, there is nothing in the form to that effect. Question 17 asks
about "all relatives, living or dead," and the Individual in fact correctly listed one deceased relative, who
could not be considered a member of his current family. I therefore find that the Individual deliberately
omitted significant information in his response to Question 17.

I also find that the Individual deliberately omitted information in his answer to QSP Question 22. This
question asks whether, within the past 15 years, the person completing the form was fired, quit a job after
being told that he would be fired, or left a job by either mutual agreement following allegations of
misconduct or unsatisfactory performance or under other unfavorable circumstances. The Individual
responded to this question by indicating that in May 1981 he had quit a job at
XXXXXXXXXXXXXXXXXXX after being told that he would be fired. In the PSI, however, in response
to a question by the DOE Security Representative, the Individual acknowledged he had been terminated
from a job at XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX in April 1991. PSI Tr. at 4.
Although the Individual questioned the fairness of this termination, he agreed that he had been "fired." Id.;
see also Hearing Tr. at 70. In the PSI and in the hearing, he stated that he could not explain why he
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omitted this firing from his response to Question 22, though he denied intentionally omitting the
information to hide it from the DOE.<2> PSI Tr. at 4; Hearing Tr. at 70-72. However, since he listed the
1981 XXXXXXXXXXXXXXXXXXX termination and not the relatively recent XXXXXXX termination,
I am persuaded that the omission of the latter termination was deliberate.

There is also support in the record for DOE/OR's allegation that the Individual deliberately failed to report
that he was charged with a weapons violation. The Individual responded "No" to QSP Question 23b
("Have you ever been charged with or convicted of a firearms or explosives offense?"). However, in the
PSI he informed the Security Representative that in November 1987 he was charged

with a weapons violation. PSI Tr. at 15. Thus, his negative answer to Question 23b was false. This finding
is not affected by the fact that the charges against the Individual were apparently dropped.<3>The
Individual asserted that he did not read the question carefully, and did not understand that he had to
answer the question in the affirmative even if the charges were dropped. Id.; Hearing Tr. at 73-74.
However, the question clearly requires an affirmative answer even if one has only been arrested.
Moreover, in responding to the similarly worded alcohol and drug arrest question (23d), the Individual
correctly listed an arrest in a case in which he had not been convicted (the charges were still pending). I
am therefore not persuaded by the Individual's explanation for his failure to reveal this arrest, and find that
his negative response to Question 23b was an intentional misstatement.

I also find that the Individual deliberately failed to report one alcohol-related arrest and one drug arrest in
response to Question 23d ("Have you ever been charged with or convicted of any offense(s) related to
alcohol or drugs?"). The Individual answered "Yes" to this question and listed arrests for DUI in January
1989 and July 1994. However, the OPM investigation also revealed a June 1982 arrest for possession of
marijuana and a January 1990 arrest for DUI. During the PSI, the Individual acknowledged that these
arrests had in fact occurred, though he stated that a police officer told him that the DUI arrest would not be
on his record. PSI Tr. at 13, 16-18. Since the Individual pled guilty and paid a fine of $655, I find it hard
to believe that such a statement was made by an officer or, even if it were made, that the Individual had
any reasonable basis for believing it. Thus, while the Individual's affirmative response to Question 23d was
truthful, his failure to list two arrests was a deliberate omission.

Furthermore, I find that the Individual intentionally failed to report delinquent debts in response to
Question 27b ("Are you now over 180 days delinquent on any loan or financial obligation?"). While the
individual answered "No" to this question, during the PSI, he acknowledged that he had a past due credit
card balance of $1,000 with XXXXXXXXXX and had not made a payment in three or four years. PSI Tr.
at 30-31. In addition, in a Personal Financial Statement that he completed on May 3, 1995, the Individual
listed the following debts that were more than 180 days delinquent: VISA, $1,400 (3 years);<4>
XXXXXXXXXXXXXXXXXXXXXX, $300 (3 years); AT&T, $350 (1 year); H&R Block, $154 (1 year).
It is thus clear that the Individual's negative response to this question was untrue.

However, I find that DOE/OR has not substantiated its allegation that the Individual intentionally failed to
report two state tax liens. The Individual responded "No" to Question 27a ("In the last 5 years, have you . .
. been subject to a tax lien . . . ?"). During the PSI he was asked about state tax liens of $456 (filed in
November 1992) and $468 (filed in October 1993) that appeared on his credit report. PSI Tr. at 34-35.
While the Individual did not deny that he owed income tax to some states, his answers indicated that he
had no specific knowledge about them. For example, he stated that the $456 debt was owed to XXXXX,
id. at 34, which does not have a personal income tax. See XXXXX Const. art. XXXXX and the
Commentary to that section in XXXXX Stat. Ann. (XXXXX 1995). When asked what state the $468 lien
was from, the Individual, after questioning whether the lien was for him, confusingly replied: "Probably
XXXXX and XXXXX, XXXXX." Id. at 35. At the hearing, the Individual denied that he had ever been
notified about any state tax liens. Hearing Tr. at 107-110. Since the Individual has acknowledged that he
hasn't filed certain unspecified state tax returns for 1992 and 1993, Hearing Tr. at 82, there may well be
outstanding tax liens against him. However, I cannot find that he deliberately omitted reporting
information about tax liens on his QSP without some evidence that he had knowledge of any such liens.
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No such evidence has been submitted by DOE/OR. Accordingly, I find that the Individual's negative
response to Question 27a was not a deliberate misstatement.

From the above discussion it is evident that the Individual omitted significant information in response to
five questions on the QSP. The Individual claimed, however, that these omissions were not deliberate and
advanced a number of explanations for his failure to fully and truthfully answer these questions. None of
these explanations is persuasive. For example, the Individual asserted that the omissions probably resulted
from a "misunderstanding," PSI Tr. at 39; Hearing Tr. at 67, but never exactly explained what that
misunderstanding was except to say that he may not have read the form carefully. Hearing Tr. at 67. He
also stated that during the time he was completing the form, he was very busy, working at a job in another
state 12 hours a day and trying to complete the form on those weekends when he returned home. Id.
However this does not explain why he listed some children, arrests and a firing, but not others. Nor does it
explain why he falsely answered "No" to two questions (firearms arrest, delinquent debts). While a single
omission could be overlooked as inadvertent, here there is a pattern of omissions of significant matters
such as arrests, delinquent debts and a firing. Finally, the Individual asserted that he had provided the
information on some other form that he filled out at around the same time as the QSP. Id. at 66 and 81.
However, he was not able to identify the form or to produce a copy it. Accordingly, I find that the
Individual deliberately omitted significant information from the QSP.

I also find that DOE/OR properly concluded that these omissions raise a security concern. At the hearing,
the Personnel Security Specialist indicated that the omissions present a security concern to the agency
because they raise a question as to the Individual's trustworthiness. Hearing Tr. at 26. I agree with this
assessment, particularly in view of the fact that several of the omissions in this case pertain to information
about arrests and financial irresponsibility, which raise security concerns in their own right. It is therefore
my opinion that the Individual's failure to provide the information required by the QSP creates a doubt as
to whether he can be trusted to safeguard classified information or uphold security regulations. See
Personnel Security Hearing (Case No. VSO-0041), 25 DOE ¶ 82,775 (1995), aff'd, 25 DOE ¶ 83,005
(1996) (Pittsburgh I).

Finally, I am not persuaded that there are any mitigating factors in this case. We are concerned here with
not just one or two minor, isolated omissions, but a pattern of significant omissions. And while the
individual has denied that these omissions were deliberate, it appears that, for the most part, they were
intended to prevent DOE/OR from obtaining derogatory information about the Individual. I

therefore find that DOE/OR properly relied on Criterion F to deny the Individual's request for access
authorization.

B. Criterion J

The information presented in the Notification Letter in support of the Criterion J allegation can be
summarized as follows:

1. The Individual was arrested for DUI in January 1989 and January 1990. In both cases, he pled guilty
and paid a fine.

2. The Individual was arrested for DUI in July 1994 after he had consumed three to four beers.
3. According to the psychiatric evaluation report prepared by Dr. XXXXX, the Individual "appear[s] to

exhibit ongoing abuse of alcohol."

At the hearing, Dr. XXXXX, a board-certified psychiatrist, stated that the three DUI arrests indicated to
him that the Individual had a history of recurrent alcohol abuse. Hearing Tr. at 42. The Individual claimed
that he occasionally consumes "a little beer." E.g., Hearing Tr. at 58. He also denied that he was
intoxicated on the occasions when he was arrested for DUI. Id.

After considering the entire record in this case, I find that DOE/OR's allegation of derogatory information
under Criterion J has been established. Specifically, I find that the individual "has been diagnosed by a
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board-certified psychiatrist . . . as suffering from alcohol abuse." It is undisputed that a board-certified
psychiatrist, Dr. XXXXX, diagnosed the Individual as an alcohol abuser. However, this does not conclude
my evaluation of the Criterion J allegation. It is my responsibility as Hearing Officer to ascertain whether
the factual bases underlying a psychiatric diagnosis are accurate, and whether the diagnosis provides
sufficient grounds, given all the other information in the record, for the denial of a security clearance. See,
e.g., Personnel Security Hearing (Case No. VSO-0068), 25 DOE ¶ 82,804 (1996). Accordingly, I have
evaluated the Individual's challenge to the information upon which Dr. XXXXX's diagnosis was based. On
the basis of that evaluation, I find that Dr. XXXXX's diagnosis has a factual foundation.

My acceptance of Dr. XXXXX's diagnosis of alcohol abuse is based on the fact that the Individual was
arrested three times for DUI during the six years prior to the psychiatric evaluation.<5>For the following
reasons, I am unable to accept the Individual's contention that he was wrongfully arrested on each
occasion. First, the Individual has acknowledged drinking more than a little beer prior to

each of those arrests.<6> Secondly, he pled guilty and paid substantial fines ($500 and $655, respectively)
after the arrests in January 1989 and January 1990.<7> The Individual claimed that on each occasion he
pled guilty because he wanted to quickly dispose of the case so that he could get to his job in another state
and not because he was in fact guilty of driving while intoxicated. Hearing Tr. at 59-61. He further
asserted that he wasn't even driving when he was arrested in 1990. Id. at 60-61. While I accept the
Individual's statement that he wanted to dispose of these matters quickly, I am unwilling to accept his
uncorroborated statements that he was not driving under the influence of alcohol on those two occasions.
A guilty plea is "an admission or confession of guilt, and as conclusive as a verdict by a jury . . . ." 21 Am.
Jur. 2d Criminal Law § 490 at 806. For this reason, it would take convincing evidence for me to disregard
the legal and factual implications of his guilty pleas. The Individual has not presented such evidence.

Moreover, the circumstances underlying Dr. XXXXX's diagnosis, as well as the diagnosis itself, tend to be
confirmed by the fact that in February 1996 the Individual was again arrested for DUI. See Hearing Tr. at
63-64. The Individual claimed that he had not been driving, but was only moving his vehicle in a service
station area. Id. Although he also asserted that he had not consumed enough alcohol to be legally
intoxicated while driving, he did acknowledge having consumed "probably four or five" beers. Id. at 64.
The Individual has contested this DUI charge and the case is pending. Nevertheless, this incident is
consistent with the behavior pattern in the earlier DUI arrests and with his acknowledgement that he has
driven after drinking. See, e.g., PSI Tr. at 5, 27.

Since there is support in the record for Dr. XXXXX's diagnosis that the Individual suffers from alcohol
abuse, I find that DOE/OR properly invoked Criterion J. A person who habitually drinks alcohol to excess
or is suffering from alcohol abuse does not demonstrate reliability, stability and good judgment, and,
accordingly, may unwittingly divulge classified information while under the influence of alcohol. It is for
this reason that Hearing Officers in DOE security clearance proceedings have consistently found that
alcohol abuse and the habitual excessive use of alcohol raise important security concerns. See, e.g.,
Personnel Security Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758, aff'd, 25 DOE ¶ 83,006 (1995);
Personnel Security Hearing (Case No. VSO-0042), 25 DOE ¶ 82,771 (1995).

The Individual has not persuaded me that the security concern presented by this finding has been
mitigated. While he stated in the PSI that "eventually I will quit drinking alcohol totally because I don't
really like beer," PSI Tr. at 29, the fact remains that he continues to drink.<8>Moreover, he continues to
exhibit poor judgment by drinking and driving. Therefore, I find that DOE/OR properly relied on Criterion
J to deny the Individual's request for access authorization.

C. Criterion L

Criterion L pertains to derogatory information that an individual has:

Engaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
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subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility . . . .

10 C.F.R. § 710.8(l). As stated above, the Notification Letter specifies two categories of derogatory
information under Criterion L. The first consists of several instances in which the Individual was arrested
and the second consists of delinquent financial obligations.

1. Arrests

The Individual did not deny that these arrests occurred. However, he disputed DOE/OR's contention that
the arrests raise a security concern. His responses with respect to each specific incident are discussed
below.

Disorderly Conduct (April 1968). The DOE presented no information about the circumstances underlying
this arrest, and the Individual had no recollection of the incident. Hearing Tr. at 74-75; PSI Tr. at 11. In
view of this absence of information about an incident that occurred 28 years ago, when the Individual was
only 17 and a half years old, I do not find this arrest presents a security concern.

Rape (November 1972). According to the individual, a charge of rape was brought against him in
November 1972 after he had consensual sex with a girl who, unbeknownst to him, was only 16 years of
age. Hearing Tr. at 75-76; PSI Tr. at 11-12. The Individual further stated that the charges against him were
dropped, though he did pay "court costs" of $50.<9>Since there is no allegation or evidence of violence,
this incident is one of "statutory rape," which Black's Law Dictionary defines as "[t]he unlawful sexual
intercourse with a female under the age of consent." Black's Law Dictionary 1266 (5th ed. 1979). In such
a case, a girl "is conclusively presumed to be incapable of consent by reason of her tender age." Id. In this
case, the Individual acted improperly and in violation of the criminal code. However, he was only about
22 years old and this incident occurred almost 24 years ago. I therefore believe that this arrest does not
constitute a security concern by itself, but that it must be evaluated in the context of the entire record.

Battery (January 1974). According to the Individual, as a result of a complaint lodged by his wife, he was
arrested and charged with battery. During the PSI, the Individual answered "No" to a direct question as to
whether he had hit his wife. PSI Tr. at 12. However, there clearly was some physical contact, as indicated
by his statement at the hearing that there had been a "shoving match." Hearing Tr. at 77. The Individual's
attempt to minimize this incident, e.g., by referring to it as an "argument," has not been supported by any
other evidence, such as the testimony of others or the submission of the police report. While his wife
dropped the charges and there have been no subsequent arrests for spousal abuse, the Individual
acknowledged that he and his wife had quite a few such "arguments" during the early years of their
marriage. Id. Spousal abuse is a very serious matter and even one violent act against a spouse can raise
legitimate security concerns. See Personnel Security Hearing (Case No. VSO-0066), 25 DOE ¶ 82,797 at
85,811 (1996). However, from the Individual's testimony, it appears that he has learned how to avoid
having violent confrontations with his wife, to whom he has now been married for more than 23 years.
Hearing Tr. at 77-78.

Marijuana Possession (June 1982). According to the Individual, the marijuana was not his, but belonged
to a passenger in his automobile who had dropped it on the seat when he left the car. Hearing Tr. at 78;
PSI Tr. at 13. However, the Individual pled guilty to a misdemeanor drug possession charge. As I
indicated above, I am constrained to accept a guilty plea as equivalent to a finding of guilty. On the other
hand, this is the only drug-related incident in the record, and it happened 14 years ago. Moreover,
DOE/OR has not raised this incident of marijuana possession as a security concern in its own right. See 10
C.F.R. § 710.8(k).

Illegal Transportation of Alcohol (November 1987). According to the Individual, a partially filled bottle of
wine that he had left in his truck was found there by the police at the scene of an accident involving the
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truck. PSI Tr. at 13. The Individual further stated that he had not been drinking at the time of the accident,
id. at 14, and DOE/OR does not allege that he was charged with any other alcohol-related offense at the
time of this arrest. While the offense of illegal transportation of alcohol does not require any evidence of
drinking,<10>in the absence of such evidence, I am not able to find that this arrest raises a security
concern.

Three DUI arrests. These arrests have already been discussed in connection with the Criterion J
allegation. Unlike all but one of the other arrests listed in the Notification Letter, these arrests occurred
relatively recently (1989, 1990, 1994), when the Individual was a mature individual. While the Individual
claimed he was not intoxicated on these occasions, he acknowledged that he had consumed several beers.
Even in the case of the 1990 incident, in which the Individual asserted that he was not driving at the time
of the arrest, he acknowledged that he had been driving not long before then. Hearing Tr. at 87.

Driving with a Revoked License (July 1994). The Individual explained that his license was revoked at the
time of the 1989 DUI arrest, and that he had been driving without a valid license since then. PSI Tr. at 8.
By the time of the hearing, the Individual was still driving with a suspended license. Hearing Tr. at 85. In
response to questions during both the PSI and the hearing, the Individual stated that he had made no
attempt to obtain a hardship license to enable him to lawfully drive to work.<11>PSI Tr. at 21; Hearing
Tr. at 86. Although the Individual stated at the hearing that he would be eligible to regain his license "next
month," Hearing Tr. at 85, he had stated virtually the same thing at the PSI 14 months before.<12> PSI
Tr. at 20.

At the hearing, the Personnel Security Specialist testified that a single old arrest, by itself, would not
necessarily be considered a significant security concern, but that a pattern of arrests does constitute such a
concern. Hearing Tr. at 31-32. In general, I agree with the Personnel Security Specialist. A pattern of
incidents may well give rise to valid security concerns even though none of the individual incidents would
be significant by itself. In the present case, the arrests prior to 1989 are for unrelated offenses which for
the most part occurred many years ago. While some of those charges are not very significant or do not by
themselves raise security concerns, others are more serious since they reflect a lack of judgment or
reliability. Of more significance are the arrests for DUI and driving with a revoked license. These
relatively recent incidents clearly raise serious questions about the Individual's reliability. Driving under
the influence of alcohol is reckless behavior that threatens the safety of innocent people. Driving without a
valid license demonstrates a willingness to disobey the law and causes me to believe that the Individual
might not willingly abide by security regulations or safeguard classified information or facilities.

The testimony that the Individual has presented to mitigate the security concerns raised by his arrests for
DUI and driving without a license is unavailing. As indicated above, I am unwilling to accept his
challenges to the validity of the DUI arrests, particularly in the two cases where he pled guilty. Despite
statements during the PSI indicating that he intended to stop drinking and regain his license, it is
undisputed that he continues to drink and drive and to disregard the law by driving without a license.

2. Delinquent Debts

The derogatory information under Criterion L also includes the state tax liens and delinquent personal
debts that were discussed in connection with the Criterion F allegation. While I indicated that there was
insufficient evidence for me to find that the Individual deliberately omitted information about tax liens
from his QSP, I also pointed out that he had acknowledged not filing state tax returns for 1992 and 1993.
Regardless of whether or not there are tax liens, the failure to file tax returns is clearly a security concern
since it demonstrates a disregard of the law and raises a serious doubt as to the Individual's ability to
follow security regulations.. See, e.g., Personnel Security Hearing (Case No. VSO-0048), 25 DOE ¶
82,776 (1995), aff'd, 25 DOE ¶ 83,010 (1996). Moreover, the Individual has not presented any testimony
or other information to mitigate this security concern. In the PSI, the Individual indicated that he would
file the necessary state tax returns "in the very near future," PSI Tr. at 34, and "next month," id. at 36.
However, as of the date of the hearing 14 months later, he had not done so. Hearing Tr. at 82. For this
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reason, I am unwilling to place much credence in the Individual's unsubstantiated assertion that the state
taxes were "being worked on now as we speak." See id.

While the amount of the Individual's unpaid state taxes, according to DOE/OR, is less than $1,000, the
amount of his other financial obligations is considerably greater.<13> To the extent that some of these
debts are delinquent, security concerns are raised. See Pittsburgh I. As the Personnel Security Specialist
testified, a person with a security clearance who is subject to financial pressure or stress could be
influenced by an offer of money to compromise classified materials. Hearing Tr. at 22. I recognize that the
financial difficulties being experienced by the Individual may have resulted from his family's modest and
irregular income.<14> Nevertheless, I am not persuaded that there is sufficient mitigation of the security
concerns presented by these debts. The Individual has presented no evidence to show that he is making a
systematic effort to pay off his delinquent debts.<15> While he stated that he had made some payments on
some of the debts, he acknowledged that he had not made any payments whatsoever on others. Hearing
Tr. at 80-81. 95-96. This indicates to me that he has decided to completely ignore certain financial
obligations.

III. CONCLUSION

The DOE must be able to trust that potential employees who require access authorization will act in the
interest of national security. In view of the Individual's deliberate omission of significant information from
his QSP, alcohol abuse, and disregard of legal requirements and financial obligations, I am of the opinion
that DOE/OR properly invoked 10 C.F.R. § 710.8(f), (k) and (l) in denying his request for access
authorization. I also find insufficient evidence of factors that mitigate the derogatory information in the
present case. In view of the record before me, I cannot find that granting the Individual's request for access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, it is my opinion that the Individual should not be granted access
authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Department of Energy, 1000 Independence Ave., SW, Washington, D.C. 20585-0107, and served on the
other party. If either party elects to seek review of the Opinion, that party must file a statement identifying
the issues on which it wishes the OHA Director to focus. This statement must be filed within 15 calendar
days after the party files its request for review. The party seeking review must serve a copy of its
statement on the other party, who may file a response with 20 days of receipt of the statement. The address
to which submissions must be sent for purposes of serving the Office of Security Affairs is:

Director

Office of Safeguards and Security

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Ted Hochstadt

Hearing Officer

Office of Hearings and Appeals
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Date:

<1>/?"Access authorization" is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. See 10 C.F.R. § 710.5. Such authorization will also be
referred to in this Opinion as a "security clearance."

<2>/ To support his claim that he was not trying to hide anything, the Individual at the hearing asserted
that in the PSI he had brought up the XXXXXXX termination. Hearing Tr. at 72. The Individual is
mistaken. The record indicates that it was the Security Representative who raised this issue. PSI Tr. at 4.

<3>/ In the PSI the Individual stated that "the charges were dropped," but that he "had to pay a $200 fine."
PSI Tr. at 15. It is not necessary to resolve this contradictory statement in order to evaluate the Question
23b falsification allegation.

<4>/ At the hearing, the DOE Counsel asserted that the VISA credit card debt was not the same as the
XXXXXXXXXXXXXXX credit card debt. Hearing Tr. at 80. The Individual did not dispute that assertion
and stated that the former debt had not been paid off and that no payments had been made to
XXXXXXXXXX in about five years. Id. at 80, 95.

<5>/ With the exception of the DUI arrests, the only information in the record as to the extent of the
Individual's alcohol consumption comes from the statements of the Individual. Although he stated that he
had started drinking beer regularly when he was 16 or 17, PSI Tr. at 26, he also stated that in recent years
he drinks beer (his alcoholic beverage of choice) only occasionally and was last intoxicated more than five
years ago. Id. at 24-29; Hearing Tr. at 58-59. As the Personnel Security Specialist and psychiatrist
suggested, however, the Individual may well be minimizing the extent of his alcohol consumption.
Hearing Tr. at 28-29, 55. For example, while the Individual asserted that he drinks only a little beer, other
statements of his indicate he drinks at least three or four beers at one time and sometimes more. Id. at 58,
64; see also infra note 6.

<6>/ "Approximately" three beers before the January 1989 arrest, PSI Tr. at 5; "two or three beers" before
the January 1990 arrest, id. at 17-18; "three or four beers" before the July 1994 arrest, id. at 7. There is no
information in the record, however, as to the Individual's blood alcohol level at the time of these arrests.

<7>/ According to the Individual, he has contested the July 1994 DUI charge and the case is still pending.
Hearing Tr. at 62. He further asserted that he passed a sobriety test at the time of the arrest. Id. However,
his blood alcohol level was not tested with a breathalyser. Id. at 62-63.

<8>/ According to Dr. XXXXX, in the August 1995 psychiatric interview, the Individual stated that he
last drank beer in July 1994. Psychiatric Evaluation at 1. However, three months earlier, in the May 3,
1995 PSI, the Individual stated that he last had a beer the weekend prior to the PSI. PSI Tr. at 24. At the
hearing, the Individual indicated that he continues to drink. Hearing Tr. at 58.

<9>/ At the hearing, the Individual could not explain why he had to pay costs if the charges were dropped.
Hearing Tr. at 76. DOE/OR presented no information about the disposition of the rape charge.

<10>/ The arrest occurred in XXXXX, where the law in effect in 1987 stated in pertinent part that "no
person may transport, carry, possess or have any alcoholic liquor within the passenger area of any motor
vehicle except in the original container and with the seal unbroken." See XXXXX Stat. Ann. XXXXX
(XXXXX 1993).

<11>/ The Individual told the PSI interviewer that, "I am going to apply for one [a hardship license]
today." PSI Tr. at 21. However, at the time of the hearing 14 months later, he still had not done so.

<12>/ When the Individual was arrested for DUI in February 1996, he apparently also was charged with
driving with a revoked or suspended license. See Hearing Tr. at 65.
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<13>/ The Individual testified that the total amount of his debts was about "fifteen or twenty thousand
dollars." Hearing Tr. at 101.

<14>/ The Personnel Security Specialist and Dr. XXXXX opined that the Individual's financial difficulties
could have resulted from alcohol problems or a mental condition, respectively. Hearing Tr. at 22, 29, 45.
While either explanation is possible, there is insufficient evidence in the record for me to find that the
Individual's financial difficulties are attributable to either cause.

<15>/ At the hearing I gave the Individual 30 days to submit such documentation. Hearing Tr. at 107. No
such evidence has been submitted.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 6, 1996

Case Number: VSO-0098

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual's eligibility are found at 10 C.F.R., Part 710.

The Individual works at a XXXXX Operations Office (XXXXX) site, where he held access authorization
until it was suspended by the manager of XXXXX. The Individual's access authorization was suspended
because of four security concerns: that the Individual was involved in the illicit use of drugs; that he has a
mental condition that causes a defect in his judgment or reliability; that he intentionally falsified
significant information; and that he has engaged in unusual conduct that tends to show he is not honest,
reliable, or trustworthy.

Based on the evidence in this case, it is my opinion that these security concerns create a substantial doubt
about the Individual's continued eligibility for access authorization. Furthermore, it is my opinion that the
Individual has not resolved these doubts about his eligibility, and I therefore believe that his access
authorization should not be restored.

Factual Background

Because the factual bases for the four security concerns are interrelated, I will list the facts in
chronological order, and then set out the security concerns specified in the Notification Letter by the
manager at XXXXX, with the factual bases for each concern. The facts given below are generally
undisputed. The DOE

and the Individual sharply disagree, however, on the significance and interpretation of the facts. I will
discuss this in the analysis section below.

1) March XXXXX, 1984. In a Personnel Security Interview (PSI), the Individual admitted using marijuana
regularly from 1973 to 1984, while employed at an XXXXX site.<1>

He also signed his first DOE drug certification.<2>The DOE drug certification signed by the Individual
contains three provisions. The first provision acknowledges that the signer has been told that DOE does
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not allow persons with access authorization to use or traffic in illegal drugs. The second provision is an
agreement that the signer will not buy, sell, accept as a gift, experiment with, traffic in, or be involved
with illegal drugs at any time. The third provision is an understanding that the signer may lose his access
authorization, and his job, if he violates the drug certification once.

2) December XXXXX, 1984. The Individual was arrested for improper lane changing and possession of
marijuana. He posted bond and was released to pre-trial intervention for the possession of marijuana.<3>

3) September XXXXX, 1986. The Individual signed his second DOE drug certification.<4>

4) March XXXXX, 1987. The Individual tested positive for Butalbital, a prescription barbiturate, in a drug
test administered by his employer.

As part of the drug test, the Individual completed a form by listing all medications he had taken in the last
thirty days. He did not list any medications containing Butalbital. The XXXXX medical department,
however, later verified that the Individual had obtained a prescription for Fiorinal, which contains
Butalbital, in June 1986. The medical department apparently concluded this medication caused the positive
drug test, and consequently no action was taken against the Individual.

Although the Individual did not list Fiorinal, he did list three prescription narcotic drugs that he had taken
in the thirty days preceding the drug test - Tylox, Tylenol 3, and Percocet. He also listed a tranquilizer,
Valium. He listed two different doctors as the prescribing physicians for these four drugs.<5>

5) February XXXXX, 1988. The Individual was arrested for attempting to obtain a forged prescription.

The arrest was triggered when a pharmacist called the police about a suspicious-looking prescription form
for Percodan, a narcotic analgesic. The police arrived at the pharmacy and apprehended the woman who
presented the prescription. She told the police that the Individual had forged the prescription. The police
found the Individual near the drug store and arrested him. According to the police report, the Individual
made oral and written statements that he had forged the physician's signature on the prescription.<6>
Nevertheless, the woman later pled guilty and claimed full responsibility for the forgery. A nolle prosequi
was entered in the forgery case against the Individual.<7>

6) March XXXXX, 1990. The Individual signed his third DOE drug certification.<8>

7) August XXXXX, 1991. The Individual tested positive for Butalbital in a drug test administered by his
employer.

The test was administered because of the Individual's behavior at work.<9>The Individual's supervisor
noticed that his speech was slurred, so he referred him for a drug and alcohol test. On the test form, the
Individual revealed that, in the previous thirty days, he had used Fiorinal, a prescription barbiturate, and
Lorcet Plus and Demerol, prescription narcotics. He listed three different doctors as the prescribing
physicians for these three drugs.

Because of this incident, the Individual was suspended from work for a week and referred to a counselor.
The Individual told the counselor that he was upset because his daughter had run away from home. He
further explained that he drank some beer and took several Darvocet tablets, a prescription narcotic, to
help him sleep.<10>

8) June XXXXX, 1993. The Individual signed his fourth DOE drug certification.<11>

9) August XXXXX, 1993. The Individual was arrested for attempting to obtain a forged prescription. A
pharmacist called the police after he became suspicious about a prescription presented by the Individual.
The pharmacist's suspicions were aroused because the name on the prescription was not the Individual's. In
addition, the pharmacist was concerned that the prescription, which seemed to authorize four refills, had
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been filled four times in a week. The pharmacist attempted to detain the Individual until the police arrived.
The Individual kicked the plexiglass out of the door frame of the pharmacy, but remained at the pharmacy
until the police apprehended him.<12>

During their investigation, the police obtained a letter from the doctor who wrote the prescription. The
doctor verified that he wrote a prescription for the Individual for twenty-four Darvocet tablets with two
refills.<13>When the Individual presented the prescription to the pharmacist, it was for twenty-six
Darvocet tablets with four refills. In addition, the patient's name on the prescription form was not the
Individual's. The Individual said that the name on the prescription was his cousin's.

The Individual was found guilty and fined for damaging the door of the pharmacy. A nolle prosequi was
entered to the charge of forging a prescription.<14>

10) November XXXXX, 1993. The security staff at XXXXX conducted a PSI with the Individual, during
which he related that he had the prescription for Darvocet filled three times under his cousin's
name.<15>He said that the pharmacist later called him and apologized for making a mistake on the
prescription form.<16>In the opinion of the interviewer, he gave conflicting answers to the question of
whether he had taken medication that was not prescribed for him.<17>

11) November XXXXX, 1993. The Individual signed his fifth DOE drug certification.<18>

12) January XXXXX, 1994. The Individual signed a Questionnaire for Sensitive Positions (QSP). Question
25b of the QSP asked "Have you experienced problems (disciplinary actions, evictions, formal complaints,
etc.) on or off a job from your use of illegal drugs or alcohol?" The Individual answered "no" to this
question, and did not list the positive drug tests in March 1987 and August 1991 (Items 4 and 7).

13) March XXXXX, 1995. The Individual was referred to a DOE consulting psychiatrist for an
examination. According to the psychiatrist's report, the Individual said that he took pain medication to help
him sleep and to relieve pain. The psychiatrist's report also recorded that the Individual said during the
examination that "I have abused Darvocet and taken too much and I feel I need help for this."<19>

14) April XXXXX, 1995. The consulting psychiatrist submitted his report about the Individual to the
DOE.<20>In the report, the consulting psychiatrist diagnosed the Individual as suffering from narcotic
dependence, a condition that may cause significant defects in the Individual's judgment or reliability. The
psychiatrist also noted that the Individual gave him conflicting information during the examination. The
psychiatrist concluded that the Individual would not be considered a good candidate for rehabilitation
because of his apparent dishonesty and antisocial traits.

Security Concerns

Based on the above facts, the Notification Letter presented the following four security concerns relating to
the Individual.

1) The Individual has illicitly used controlled substances, and has not presented adequate evidence of
rehabilitation or reformation. 10 C.F.R. § 710.8(k) (Criterion K). There are four bases cited for this
allegation.

a) The consulting psychiatrist diagnosed the Individual as narcotic-dependent (Item 14).

b) The Individual was arrested three times on drug-related charges (Items 2, 5, and 9).

c) The Individual tested positive for Butalbital on two drug tests (Items 4 and 7).

d) The Individual admitted in a PSI that he had a prescription filled three times by representing himself as
another person (Item 10).
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2) The Individual has an illness or mental condition of a nature that, in the opinion of a board-certified
psychiatrist, other licensed physician or a licensed clinical psychologist, causes, or may cause, a
significant defect in his judgment or reliability. 10 C.F.R. § 710.8(h) (Criterion H). The basis for this
allegation is the consulting psychiatrist's evaluation (Item 14).

3) The Individual deliberately misrepresented, falsified or omitted significant information from written or
oral statements in response to an official inquiry regarding eligibility for access authorization. 10 C.F.R. §
710.8(f) (Criterion F). There are four bases cited for this allegation.

a) The Individual tried to explain the forged prescription as a mistake by the pharmacist (Item 10).

b) The Individual made conflicting statements about whether he took prescription medications that were
not prescribed for him (Items 10 and 13).

c) The Individual made conflicting statements about whether he ever felt any addiction to, or dependency
on, Darvocet (Item 5).

d) The Individual failed to list two positive drug tests on his QSP (Item 12).

4) The Individual has engaged in unusual conduct that tends to show he is not honest, reliable, or
trustworthy; or that furnishes reason to believe he may be subject to pressure, coercion, exploitation, or
duress that may cause him to act contrary to the best interests of national security. Such conduct includes
criminal behavior and the violation of any commitment or promise upon which DOE previously relied to
favorably resolve an issue of access authorization. 10 C.F.R. § 710.8(l) (Criterion L). There are three bases
cited for this allegation.

a) The Individual was arrested three times on drug-related charges (Items 2, 5, and 9).

b) The Individual violated three DOE drug certifications (Items 1 and 2, 3 and 4, 6 and 7).

c) The Individual attempted to purchase prescription drugs with forged prescriptions (Items 5 and 9).

Following the suspension of his access authorization, the Individual filed a request for hearing pursuant to
10 C.F.R. § 710.21. The hearing was held before the undersigned Hearing Officer. At the hearing, the
Individual was represented by counsel. He presented the testimony of his supervisor, two coworkers, and a
clinical psychologist. The DOE presented the testimony of a consulting psychiatrist, a personnel security
specialist, the police officer who arrested the Individual in the August 16, 1993 prescription forgery
incident, and two former supervisors of the Individual. In addition, the parties submitted a deposition of
the pharmacist who called the police in the August 16, 1993 prescription forgery incident.

Analysis

In a case under 10 C.F.R. Part 710, an individual has the burden of going forward with evidence to rebut,
refute, explain, extenuate, or mitigate the allegations. The ultimate burden of persuasion rests on an
individual to show that granting or restoring access authorization would not endanger the national defense
and would be clearly consistent with the national interest. This standard implies a strong presumption
against the granting or restoration of an individual's access authorization. Consequently, security
determinations should err, if they must, on the side of denials. Personnel Security Hearing, VSO-0002, 24
DOE ¶ 82,751 at 85,527 (1995).

The chief part of the Individual's response to the security concerns is an attempt to refute the factual basis
for them, or to extenuate his participation in the events surrounding them. As explained below, his
attempted refutations and extenuations consist only of his own uncorroborated assertions, which fall far
short of meeting his burden. I will discuss his response to each security concern separately. The Individual
has also introduced some arguments intended to generally mitigate the security concerns.

file:///cases/security/vso0002.htm
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Drug Use - Criterion K

The Individual asserts three arguments to refute the allegation of illegal drug use. First, he denies that he
has "trafficked and sold or transferred any controlled substances."<21>This statement is disingenuous,
because he is charged more broadly with violating Criterion K. The regulations define Criterion K as
information that an individual has "trafficked in, sold, transferred, used, or experimented with" a
controlled substance "except as prescribed or administered by a physician." 10 C.F.R. § 710.8(k)
(emphasis added).

The Individual admitted using Darvocet, a controlled substance, at a higher dosage and for different
reasons than prescribed by a physician. He stated that, if the doctor "prescribed me one or two [pills at a
time], then I might … take two or four … Instead of taking them every four hours, I may take them every
hour and a half or two hours, and that's what I would call having problems with them."<22>He also
admitted that he used controlled substances prescribed for pain relief, such as Lorcet and Demerol, to deal
with stress and help him sleep.<23>I find therefore that the Individual has used, or experimented with,
controlled substances other than as prescribed by a physician. Consequently, his assertion that he has not
trafficked in, sold, or transferred a controlled substance does not adequately address the specified security
concern.

The Individual next challenges the factual basis for the two incidents of alleged prescription forgery. He
raises two arguments. First, he contends that the "charges were dismissed as being unfounded."<24>There
is no corroboration in the record, however, for this contention. As noted above, an entry of nolle prosequi
merely means that the prosecutor has decided not to go forward with the case.<25>The record contains no
evidence to suggest that nolle prosequi was entered in the Individual's cases because the prosecutor had
determined that the charges were unfounded. The Individual's unsupported contention does not adequately
respond to the security concerns raised by his arrests.

In addition, the Individual asserts that he was an innocent participant in the incidents of alleged forgery. In
his account of the February 1988 incident, he admits picking up a woman hitchhiker. He says she
suggested that she would engage in sexual relations with him if he would fill out a blank prescription form
for her. He claims that he wrote her name on the prescription form but stopped when he was told to write
"Percodan," which he recognized as the name of a prescription drug.<26>He says he stopped writing and
gave the form back to the woman before he dropped her off at a pharmacy. When the woman was arrested
in the pharmacy, he claims that he happened to be nearby, talking with friends, when the police
apprehended him.

The Individual also denies any criminal involvement in the August 1993 forgery charge. He says the
incident began when he was visited by a cousin whom he had not seen in more than thirty years. The
cousin asked the Individual to work on his car. When the Individual replied that he had to go pick up a
prescription for Darvocet, the cousin offered to pick it up for him.

According to the Individual, the cousin handed the prescription to the pharmacist. The pharmacist
allegedly could not read the patient's name on the form, so he asked the cousin for his name. The
Individual claims that the pharmacist wrote the cousin's name on the prescription form as the patient's
name. When the cousin realized that he did not have enough money to pay for the prescription, he
returned to the Individual's house with the prescription form. The Individual later went to another
pharmacy with the prescription form, where he obtained the prescription for Darvocet and three refills
under his cousin's name before the pharmacist became suspicious and called the police. As noted above,
the police learned during the investigation that not only was the Individual's cousin's name substituted for
his own, but the number of pills and number of refills had been altered. The Individual says he has no idea
how these alterations occurred.

I find that the Individual has failed to refute or extenuate the basis for security concerns raised by these
incidents. First, the Individual's versions of the incidents are implausible. He has not explained why the
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police report stated he confessed to forging the first prescription, or how the second prescription was
altered to provide for more pills and more refills. At the hearing, I did not find his attempted exulpatory
testimony about these incidents to be believable. The Individual admits, however, to using prescription
drugs at a higher dosage, and for other purposes, than prescribed. Given his history, it is improbable that
he was merely an innocent participant in these two incidents.

Finally, the Individual failed to provide any corroborating evidence for significant elements of his
challenge to the factual basis for the security concerns. For example, he did not produce either the woman
who presented the forged prescription or the cousin who presented the altered one. It is not even clear that
the cousin exists, since the Individual's brother denies knowing about the cousin.<27>In addition, the
Individual provided no witnesses or documents to explain why the district attorney's office dismissed the
two cases against him. Given the background of this case, his uncorroborated assertions of innocence are
insufficient to answer the security concerns raised by these incidents. I therefore conclude that there is a
valid security concern about the Individual's use of drugs, as provided by Criterion K.

The Individual's Mental Illness or Condition-Criterion H

The Individual disagrees with the consulting psychiatrist's diagnosis that he is narcotic dependent, and
denies that he has ever been addicted to any drug.<28>

In support of his position that he is not narcotic dependent, the Individual presented the testimony of a
clinical psychologist who examined him. The clinical psychologist challenged the diagnosis of the
consulting psychiatrist. He contended that the Individual does not meet the diagnostic criteria for narcotic
dependence as found in the Diagnostic and Statistical Manual of Mental Disorders, 4th edition (DSM
IV).<29>

The DSM IV lists seven criteria for substance dependence.<30>To sustain a finding of narcotic
dependence under DSM IV guidelines, a user of narcotics must exhibit three of the criteria within a
twelve-month period. Both the Individual's psychologist and the DOE's consulting psychiatrist agree that
the Individual meets two of the criteria: he exhibits tolerance for narcotics (Criterion 1); and he takes
narcotics in larger amounts or over a longer period than was intended (Criterion 3).<31>The consulting
psychiatrist and the Individual's psychologist disagree, however, about a third sign -- whether the
Individual spends a great deal of time in activities necessary to obtain narcotics, such as visiting multiple
doctors or driving long distances.<32>

I find that the weight of the evidence supports the diagnosis that the Individual is narcotic dependent as
defined in DSM IV. It is uncontroverted that he meets two of the three criteria required for the diagnosis.
The relevant question is whether he visited multiple doctors to obtain narcotics. The psychologist contends
that there is no documentation for that. I disagree, finding the testimony of the psychiatrist more
compelling on this issue. As the psychiatrist pointed out, the Individual admitted on drug test forms in
1987 and 1991 that he was taking concurrently narcotics prescribed by different doctors.<33>In addition, I
find it significant that there is no consistent record of a diagnosis from any of the doctors for the cause of
the Individual's pain. The Individual's admitted use of prescription narcotics raises a substantial and
unresolved concern that he is narcotic dependent as provided in Criterion H.

Falsification - Criterion F

Four separate incidents comprise the basis for the allegation that the Individual falsified significant
information concerning his eligibility for access authorization. The first allegation is that he misleadingly
described the pharmacist's role in the August 1993 altered prescription incident. The Individual implied
that the pharmacist took full responsibility for the incident, stating that "before we went to the preliminary
hearing, the pharmacy [sic] had called me and told me he had made a mistake… And said that he had
called the sheriff and told him that he had made a mistake and that he was deeply sorry."<34>

In a deposition, the pharmacist recounted that his pharmacy had issued the original prescription and two
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refills when the Individual came again to the pharmacy.<35>The pharmacist became suspicious because it
was a few days before a refill should be needed at the prescribed dosage rate.<36>The pharmacist
therefore called the prescribing physician for authorization to issue the refill. Since the prescription had
been previously filled in the cousin's name, the pharmacist named the cousin as the patient. When the
doctor's office informed the pharmacist that they had no patient with that name, the pharmacist locked the
pharmacy door and called the police.

In his deposition, the pharmacist denied that he called the Individual to apologize, and explained that:

The only time I really talked with him was … whenever he came in to get that prescription filled three to
six months later … I probably apologized just for the whole situation in that it seemed that … it could
have been a mistake that was not corrected … and the fact that … I asked what his name was, instead of
asking what the patient's name is.<37>

The pharmacist's testimony does not exonerate the Individual from responsibility for the incorrect name on
the prescription. As the pharmacist pointed out:

There were times that he could have -- whenever he came in to pick up the prescription or called to order
it, could have said, "Hey, this has got somebody else's name on it. My name is [Individual]. Why does my
bottle have [the cousin's] name?" … Before at [sic] the time he was arrested -- for every intent and
purpose, he presented himself as [the cousin].<38>

While the pharmacist clearly apologized for writing the cousin's name on the prescription, I do not believe
the pharmacist took full responsibility for the incident. I therefore conclude that the Individual's
implications that the pharmacist assumed responsibility for the altered prescription form are a significant
misrepresentation, and provide a basis for a security concern under Criterion F.

The second allegation of falsification is that the Individual made conflicting statements about whether he
took prescription medications that were not prescribed for him. As a basis for this allegation, the
Notification Letter cites the Individual's response to questioning in the PSI of November 1993:

Q: Did you share these drugs with anyone else?

A: No.

Q: As far as your cousin … since his name was on the bottle?

A: No, ma'am.

Q: Have you ever taken any other kind of prescription medication that wasn't prescribed for you?

A: No, ma'am.

Q: So you're telling me you thought this was your medication?

A: Yes.

Q: But your name wasn't on the prescription and it wasn't on the bottle that you were taking it out of?

A: No.<39>

I believe the Individual has consistently maintained that the medicine in the bottle labeled with his cousin's
name was prescribed for him, and the letter from the prescribing physician supports his contention.<40>I
find no evidence that the Individual made conflicting statements about whether the medication was
prescribed for him. Consequently, I find no basis for a security concern arising from these statements.
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The third allegation of falsification is that the Individual made conflicting statements about whether he
ever felt any addiction to, or dependency on, Darvocet. As a basis for this allegation, the Notification
Letter cites two statements made by the Individual. In the November 1993 PSI, the Individual was asked
"Have you ever felt any kind of addiction or dependency on this particular medication [i.e., a narcotic like
Darvocet] as far as it helping you with your headaches?" The Individual answered "no."<41>In the
psychiatrist's report, however, the Individual is quoted as saying on March 14, 1995, that "I have abused
Darvocet and taken too much and I feel I need help for this."<42>

As early as 1994, the Individual recognized that he was having problems with Darvocet, telling a physician
that he did not want many Darvocet tablets because he took more of them then were prescribed.<43>He
was taking pain medication to help with stress and sleeplessness.<44>He had reported to his workplace
unfit for work because he tried to relieve stress with Darvocet and beer, with the result that he was
suspended from work and sent to several months of counseling sessions. Because of these admitted
problems, I do not believe the Individual was being honest when he told the security interviewer that he
had never felt any dependency on Darvocet. I therefore believe that his conflicting statements on this
subject constitute a basis for a security concern under Criterion F.

The fourth, and final, allegation of falsification is that the Individual failed to list two positive drug tests
on his Questionnaire for Sensitive Positions (QSP) dated January 17, 1994. The portion of the QSP cited in
the Notification Letter, Question 25B, asks whether the Individual has "experienced problems (disciplinary
actions, evictions, formal complaints, etc.) on or off a job from your use of illegal drugs or alcohol."

The Individual responds to this allegation by denying that he was told about either positive drug test. This
seems true of the positive drug test in March 1987. A note on the test report indicates that the Medical
Department at XXXXX verified that the Individual did have a prescription for a drug containing
Butalbital. There was no evidence of illegal drug use, and no further action was taken because of this test.
The Individual had no reason, therefore, to record this drug test on the QSP.

Nevertheless, the Individual should have recorded on the QSP the incidents connected with the second
positive drug test. Although the test did not reveal the presence of illegal drugs, the Individual was
subjected to disciplinary action for mixing alcohol with prescription drugs. He was suspended from work
for a week and attended weekly counseling sessions on his use of prescription drugs for about three
months. This incident clearly involved disciplinary action on the job resulting from the use of alcohol, and
therefore required the Individual to answer "yes" to Question 25B.

The Individual's psychologist testified that he conducted mental function tests on the Individual. These
tests showed that the Individual has poor verbal skills. I find no reason to believe, however, that he could
not understand the wording of Question 25B on the QSP. Therefore, I believe that he deliberately omitted
significant information from the QSP. I conclude that there is a basis for a security concern under Criterion
F.

Unusual Conduct - Criterion L

The final security concern is that the Individual has engaged in unusual conduct that tends to show he is
not honest, reliable, or trustworthy; or that furnishes reason to believe he may be subject to pressure,
coercion, exploitation, or duress that may cause him to act contrary to the best interests of national
security. Such conduct includes criminal behavior and the violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization. There are three bases
for this security concern.

The first basis concerns the Individual's disregard for the law, as evidenced by his three arrests on drug-
related charges. His first arrest was for possession of marijuana in December 1984. The Individual argues
that this arrest is irrelevant because it occurred many years ago. Nevertheless, the Individual has continued
to be involved with drugs, by misuse of prescription narcotics and participation in two attempts to
fraudulently obtain narcotics. His arrest for marijuana, therefore, shows the duration of his involvement
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with drugs. His long-term problems with illicit use of drugs indicate a disregard for following the law that
forms the basis for a security concern under Criterion L.

The second basis for security concern under Criterion L is the Individual's violation of three DOE drug
certifications. Clearly, the Individual's use of marijuana and misuse of prescription narcotics show a lack
of trustworthiness as provided in Criterion L. Moreover, the Individual's response that he did not use drugs
on the job is inadequate. An individual is responsible for safeguarding classified information and materials,
and abiding by security regulations, both on and off the job. Personnel Security Hearing, Case No. VSO-
0029, 25 DOE ¶ 82,766 (1995).

The third basis for concern under Criterion L is the Individual's alleged lack of honesty and
trustworthiness, as shown by his involvement with forged or altered prescription forms. The circumstances
of these allegations, and the Individual's response to them, are discussed in the section on drug use above.
I find that the allegations of the Individual's involvement in forging prescriptions raise a question about his
trustworthiness, and form a proper basis for a security concern under Criterion L.

I believe the record clearly establishes that the Individual has a long and well-documented history of
behavior that casts doubt on his honesty, reliability, trustworthiness, and raises a concern about his
vulnerability to exploitation. I therefore conclude that there is a basis for a security concern about the
Individual's unusual conduct, as provided in Criterion L.

The Individual's Arguments for Mitigation

The Individual has also made some general arguments intended to mitigate the security concerns. He asks
me to consider his good work record over a long period, and the fact that he has had only one workplace
incident related to drug use. I recognize, however, that those security concerns relating to conduct
occurring after working hours also present a risk that classified material could be mishandled. Cole v.
Young, 351 U.S. 536, 550 n. 13 (1956). Furthermore, the Individual's good work record, by itself, is not
sufficient to mitigate the security concerns raised by his substance dependence. Personnel Security
Hearing, VSO-0005, 24 DOE ¶ 82,753 at 85,530 (1995).

As an additional attempt at mitigation, the Individual introduced the results of mental function tests
performed on him by his psychologist. According to the psychologist, the tests show that the Individual has
difficulty in articulating his thoughts. The psychologist also found that the Individual tends to answer a
question with what he thinks the questioner wants to hear. A tendency to give a questioner the answer he
wants, however, does not mitigate security concerns. Instead, the presence of such a trait actually
corroborates the security concerns raised by the Individual's alleged falsifications.

Moreover, whatever the Individual's intellectual abilities may be, I observe that his acquaintances
characterize him as having "street smarts."<45>From my observations of the Individual at the hearing, I
believe he can understand the questions directed to him and competently answering them. Furthermore,
the record shows that he was evasive or dishonest in answering certain questions. For example, he initially
claimed that his arrest for possession of marijuana in his car was caused by the presence of a marijuana
joint belonging to his brother.<46>He now apparently admits that it was his.<47>As a further example, he
told a security interviewer that he had used marijuana on only one occasion.<48>It was only after detailed
questioning about his inconsistent statements that he admitted being a regular user of marijuana.

I conclude that the Individual's limited mental abilities do not mitigate the security concerns raised in this
case.

Conclusion

In a proceeding under 10 C.F.R. Part 710, it is an individual's burden to show that it would not endanger
the common defense and would be clearly consistent with the national interest for him to hold access
authorization. It is not enough for an individual to merely deny the allegations of derogatory information;
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he must produce evidence of rebuttal, refutation, explanation, extenuation, or mitigation.

The Individual has failed to meet that burden. For example, even if I were to accept the Individual's
version of the alleged prescription forgeries, I would have serious concerns about his apparent dishonesty
and vulnerability to exploitation. In his account of the February 1988 incident, for example, he admits that
he was ready to forge a prescription until he recognized the word "Percodan." Presumably, if he had not
recognized the name of the drug, he would have continued to forge the whole prescription. In the August
1993 incident, having already experienced legal problems with prescriptions, he requested to have a
prescription filled three times in the name of another person. Even if he had no part in altering the
prescription form, the lack of judgment he displayed in failing to correct the situation causes serious
concerns about his eligibility for access authorization.

In view of the criteria set forth in 10 C.F.R. Part 710, and the evidence in the record, I believe that valid
and significant security concerns have been established under Criteria F, K, H, and L. These concerns
create substantial doubt about whether granting the Individual access authorization would not endanger the
common defense and would be clearly consistent with the national interest. It is therefore my opinion that
the Individual's access authorization should not be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date:
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Case No. VSO-0099, 26 DOE ¶ 82,759 (H.O.
Dugan, Oct. 9, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 10, 1996

Case Number: VSO-0099

This opinion concerns the eligibility of XXXXX ("the individual") for continued "Q" access authorization
under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material."<1>The individual's access authorization was
suspended by the XXXXX Operations Office of the Department of Energy (DOE/XXXXX). In this
Opinion, I will consider whether, based on the record before me, the individual's access authorization
should be restored.

I. Background

The individual is an employee of a contractor at a DOE facility. He has been employed at that facility and
has had a "Q" access authorization since April 1980. In a Questionnaire for Sensitive Positions he
completed in May 1995, the individual reported to the DOE that he had been arrested twice in 1994 for
Driving While Intoxicated (DWI). Pursuant to 10 C.F.R. § 710.9(a), DOE/XXXXX conducted a recorded
Personnel Security Interview (PSI) with the individual on December 19, 1995. Since information creating
doubt as to the individual's eligibility for continued access authorization remained unresolved after that
PSI, DOE/XXXXX requested that the individual be interviewed by a DOE-consultant psychiatrist. That
interview occurred on March 1, 1996 and the psychiatrist issued his evaluation report on March 16, 1996.
Because the matters of concern were still unresolved, DOE/XXXXX requested from the Director of the
Office of Safeguards and Security the authority to conduct an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter dated May 31,
1996. See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the
DOE created a substantial doubt concerning his eligibility for continued "Q" access authorization. The
Notification Letter included a statement of that derogatory information and informed the individual that he
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his
eligibility for access authorization. On June 4, 1996, the individual requested a hearing. DOE/XXXXX
forwarded the individual's request for a hearing to the Office of Hearings and Appeals, and on June 21,
1996, I was appointed the Hearing Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) & (g) , the following witnesses testified: (i) the
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individual, (ii) a DOE Personnel Security Specialist, (iii) Dr. XXXXX, the DOE-consultant psychiatrist,
(iv) the Employee Relations Manager for the individual's employer, (v) the individual's wife, (vi) the
business manager of the local union, and (vii) the individual's immediate supervisor. DOE Counsel
submitted fourteen exhibits, and the individual submitted no exhibits.<2>

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual's
eligibility for continued "Q" access authorization. In the Notification Letter, as amended, the
DOE/XXXXX specified the following concerns:

A. The individual deliberately misrepresented, falsified, or omitted significant information from a
Personnel Security Questionnaire (PSQ) he completed in 1984. See 10 C.F.R. § 710.8(f). The basis for this
statement is the individual's admission in the psychiatric interview that, contrary to what he stated in the
1984 PSQ, he had previously smoked marijuana.

B. The individual is a user of alcohol habitually to excess without adequate evidence of rehabilitation, and
has been diagnosed by a board-certified psychiatrist, as suffering from alcohol abuse. See 10 C.F.R. §
710.8(j). Further, his alcoholism is an illness or mental condition which causes, or may cause, a significant
defect in his judgment or reliability. See 10 C.F.R. § 710.8(h). The bases for these statements are the
March 16, 1996 report of Dr. XXXXX and the individual's two alcohol-related arrests which occurred in
August and December 1994.

C. The individual has engaged in unusual conduct or is subject to circumstances which tend to show that
he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security. See 10 C.F.R. § 710.8(l). The bases for this statement are (i) the individual's failure to
report his DWI arrests to his employer because he was afraid of losing his job; (ii) his failure to report the
1994 DWI arrests to the DOE until he completed a QSP on May 17, 1995; (iii) his admission that he had
driven government vehicles while his driver's license was revoked; and (iv) information which indicates
that he committed an act of domestic violence against his spouse on February 15, 1996.

III. Findings of Fact and Analysis

The principal facts in this case are not disputed. The individual admits that in a QSP he completed in
1984, he answered "no" to the question "Are you now, or have you been a user of any narcotic,
hallucinogen, stimulant, depressant, or cannabis (to include marijuana and/or hashish)...?" In a psychiatric
interview on March 1, 1996 and again during the hearing, he admitted that he had smoked marijuana as a
teenager prior to 1978. Ex. 7 at 27, Hearing Tr. at 14.<3> The individual also acknowledges that he has
been arrested twice on alcohol-related charges. The first arrest, which occurred on August 27, 1994, was
for DWI and possession of an open container. The second arrest on December 25, 1994 was for DWI,
Assault and Battery on his girl friend, and Unlawful Use of a Revoked License. In both instances, he was
found guilty on the DWI charges; the December 1994 charges of assault and battery and driving with a
revoked license were dismissed. These arrests were not reported to his employer or the DOE until May 17,
1995 when he completed a new QSP. The individual also acknowledges that between August 1994 and
December 1995, a period during which his driver's license was revoked, he drove a government vehicle on
almost a daily basis. Furthermore, there is no dispute that in February 1996, after drinking excessively at a
wedding reception, he and his wife had an altercation which resulted in her petitioning the District Court
for an Order Prohibiting Domestic Violence. I will discuss each of these matters in the appropriate section
below.

A. Falsification

As the DOE Personnel Security Specialist explained in her testimony, the DOE's security program is based
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on trust, and when an individual breaches that trust by misrepresenting, falsifying, or omitting information
during the access authorization review process, it is difficult for the DOE to trust that individual. Hearing
Tr. at 46-47. The DOE must rely on individuals who are granted access authorization to be honest and
truthful; this important principle underlies the criterion set forth in 10 C.F.R. § 710.8(f). See Personnel
Security Hearing, VSO-0002, 24 DOE ¶ 82,752 (1995). It must be noted, however, that the criterion set
forth in § 710.8(f) applies only to misstatements and omissions that are deliberate and involve significant
information.

Although the falsification in this case occurred twelve years ago, I consider it to be a serious matter. The
individual's failure to mention his prior drug use on the PSQ he completed in 1984 was certainly an
omission of significant information. I also believe that the omission was deliberate. When he completed
the PSQ form, he had worked at the DOE facility for four years and was aware of the importance of
truthfully answering questions on the security form. The individual does not claim that he misunderstood
the question regarding drug usage and it is clear to me that he knew that any prior drug use was to be
reported. The individual's only explanation for the omission is that he "didn't take it that serious [sic]
because ... I never thought it would be an issue ..." Hearing Tr. at 15. This explanation does not mitigate
the concern over his lack of truthfulness and I believe that he deliberately elected not to mention his prior
marijuana use in order not to jeopardize his employment. When viewed along with his later failure to
readily inform his employer and DOE of his DWI arrests in 1994, the individual's falsification reflects a
pattern of willingness to conceal information in order to avoid adverse consequences. Such a propensity to
conceal unfavorable information is not acceptable among security clearance holders. See Personnel
Security Hearing, VSO-0013, 25 DOE ¶ 82,752 (1995). I therefore find that DOE/XXXXX correctly cited
10 C.F.R. § 710.8(f) as a basis for revoking the individual's access authorization and the individual has not
mitigated this concern.

B. Excessive Use of Alcohol and Substance Abuse

As indicated above, DOE/XXXXX claims that the individual is a user of alcohol habitually to excess
without adequate evidence of rehabilitation and that he has a mental illness or condition, i.e., substance
abuse, that causes a significant defect in his judgment and reliability.

As the Personnel Security Specialist stated, an employee who uses alcohol habitually to excess or suffers
from alcohol abuse is a security risk because his use of alcohol renders him less capable of protecting
classified information and diminishes his ability to be reliable and make responsible judgments. Hearing
Tr. at 47-48. Although the employee may have a good work record and be sober on the job, he may still
pose an unacceptable risk. Excessive consumption of alcohol off the job creates security concerns because
of the possibility that the employee will say or do something under the influence of alcohol that violates
security regulations. Personnel Security Hearing, VSO-0079, 25 DOE ¶ 82,803 at 85,842 (1996).

The individual in this case was first arrested for DWI on August 27, 1994, when he was driving his
automobile after drinking at least 4 beers. Ex. 3 at 18. His blood alcohol concentration was determined by
breathalyser test to be .16. Ex. 12 at 13. His second DWI arrest occurred on Christmas day 1994, when the
individual had admittedly drunk 5 or 6 beers and 3 shots of Schnapps. Ex 3 at 36. This time his blood
alcohol concentration was determined by the police to be .17. Ex. 12 at 4.

Because of these DWI arrests, on March 1, 1996, the individual was examined by Dr. XXXXX, a DOE-
consultant psychiatrist. Dr. XXXXX's report (Ex. 7), issued on March 16, 1996, was based on information
in the individual's personnel security file, his interview of the individual, and certain medical laboratory
tests which he performed on the individual. In view of this information and the individual's history of
alcohol consumption, including the 2 DWI arrests and the February 1996 incident of alcohol-related
domestic violence discussed in Section C below, Dr. XXXXX concluded that the individual is a user of
alcohol habitually to excess and suffers from a mental illness which causes a significant defect in his
judgment and reliability. Specifically, he found that the individual meets two of the criteria for alcohol
abuse, as defined in the American Psychiatric Association's Diagnostic and Statistical Manual of Mental
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Disorders, (4th ed. 1994) (DSM-IV): "recurrent substance use in situations in which it is physically
hazardous (e.g., driving an automobile...)" and "recurrent substance-related legal problems...", within a
twelve month period. DSM-IV at 182-183. This diagnosis was also supported by the results of laboratory
tests which showed that the individual had above-normal elevations of two of the liver enzymes most
affected by alcohol consumption, GGT and ALT. Dr. XXXXX concluded that, given the individual's
history of drinking, it falls within the realm of medical probability (i.e., >95% certainty) that his elevated
liver enzymes are caused by habitual and excessive use of alcohol. He also stated that since the individual
had not undertaken any type of rehabilitation program and had admittedly consumed alcohol excessively
at a wedding reception two weeks before the interview, there was no evidence of rehabilitation or
reformation in this case.

At the hearing, the individual acknowledged that he had drunk alcohol excessively the two times he was
arrested for DWI and also after the wedding he attended on February 14-15, 1996. Hearing Tr. at 33-34,
37. Nevertheless, he testified that he has not consumed any alcohol since February 15, and that his
intention is to continue abstaining from the use of alcohol. Hearing Tr. at 28, 30-31. He stated that he
decided to stop drinking because alcohol is not good for him and he thought that his wife would stop
drinking if he stopped. Hearing Tr. at 29. He does not believe, however, that his use of alcohol has been a
cause of the altercations he has had with his wife. Hearing Tr. at 39. Instead, he attributes his marital
problems to family conflicts, especially his wife's antagonistic relationship with his family. Hearing Tr. at
38-39, 41. Although he has not attended Alcoholics Anonymous (AA) sessions or participated in any other
formal alcohol treatment or counselling program, he stated his intention to seek assistance from the
employee assistance programs offered by the facility and his labor union.

The individual's wife testified on his behalf and corroborated that he has abstained from drinking alcohol
since the February incident. She stated that she does not believe he has an alcohol abuse problem and that
he generally drinks less than she does. Hearing Tr. at 72 and 69. She also stated that she is often the one
who starts drinking and when he tells her not to drink any more, she gets mad and continues drinking.
Hearing Tr. at 69. As discussed in Section C below, she believes that the altercations they have had have
not been his fault and have been caused primarily by her actions and bad temper after she has drunk too
much. Hearing Tr. at 63-65, 69, 72.

At the hearing, Dr. XXXXX, who was present during the testimony of both the individual and his wife,
stated that his diagnosis was not changed by their statements. Hearing Tr. at 75, 82. He testified that,
although the individual does not meet the criteria for alcohol dependence, he clearly meets the DSM-IV
criteria for alcohol abuse and is a user of alcohol habitually to excess. He also reiterated his opinion that
the individual should abstain from drinking alcohol because he has elevated liver enzymes. Hearing Tr. at
77. He stated that, in his opinion, both the individual and his wife minimize the individual's alcohol
problem. He further stated that, while the individual's wife has not been a good influence on the individual
to stop or moderate his drinking, the individual must accept responsibility for his own drinking problem.
Hearing Tr. at 76. He also testified that, in his opinion, to be considered rehabilitated, the individual would
have to participate in a minimum of 50 hours of out-patient alcohol treatment over a period of 6 months
or attend AA sessions for a minimum of 100 hours, at the rate of at least once per week, over a one year
period. If he abstained from the use of alcohol for one year, he could then be considered reformed.
Without participation in a treatment program, abstinence for a 2 year period is considered by Dr. XXXXX
to be necessary for reformation. Hearing Tr. at 78-79.

After considering all of the testimony and exhibits presented in this case, I agree with Dr. XXXXX that
the individual is a user of alcohol habitually to excess and suffers from alcohol abuse. Over an eight year
period through February 15, 1996, the individual maintained a pattern of excessive alcohol consumption.
According to the individual, after his divorce from his first wife in 1988, he began drinking about 4 beers
once or twice per month, and would also have an occasional drink of whiskey. Ex. 3 at 91, 94. His
drinking increased and from 1990 until his first DWI arrest in August 1994, the individual drank up to 6
beers two or three times per month. Ex. 7 at 24; Ex. 3 at 95-99. He states that following his DWI arrests he
reduced his alcohol consumption, and even stopped drinking for a period of 4 months in early 1995. Ex. 3
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at 102, 106. However, in October 1995, he characterized his normal alcohol consumption as 4 beers twice
per month, except on special occasions 2 or 3 times per year, when he would drink 6 or 7 beers at parties.
Ex. 7 at 24. He told the psychiatrist that, when he drinks, he usually tells himself that he is not going to
drink more than 2 or 3 beers, but that occasionally he exceeds that amount. Ex. 7 at 27. When he was
arrested on Christmas day 1994, he had drunk 5 or 6 beers and 3 shots of Schnapps. Ex. 3 at 36. In
February 1996, when he and his wife had the altercation after a wedding, he had drunk an unspecified
number of wine coolers, 6 or 7 beers, and possibly a shot of whiskey or other hard liquor. Ex. 7 at 26 and
Hearing Tr. at 37.

This pattern of heavy drinking on special occasions is confirmed by the laboratory test results which show
the individual has elevated liver enzymes. As Dr. XXXXX testified, higher than normal levels of the GGT
and ALT enzymes reflect a pattern of episodic heavy drinking. Hearing Tr. at 82-83; see also Personnel
Security Hearing, VSO-0042, 25 DOE ¶ 82,771 at 85,641 (1995). Furthermore, the individual has
exhibited "recurrent substance [alcohol] use in situations in which it is physically hazardous (e.g. driving
an automobile...)" and "recurrent substance-related legal problems", two of the DSM-IV criteria for
alcohol abuse. Thus, there is a sound basis for Dr. XXXXX's diagnosis that the individual is a user of
alcohol habitually to excess and suffers from alcohol abuse.

In this case there is also evidence that the individual's excessive use of alcohol has caused a significant
defect in his judgment. The occasions when he has chosen to drive after drinking demonstrate that defect.
Those occasions are not limited to the two times he has been arrested for DWI; after his drunken
altercation with his wife in the early morning of February 15, 1996, he chose to drive home, approximately
75 miles away. Hearing Tr. at 37. Given his history of alcohol use, I suspect that this was not the only
occasion when he has driven while intoxicated and not been arrested. Moreover, his violent behavior after
drinking excessively (described in Section C below) also demonstrates a serious defect in judgment. I
agree with Dr. XXXXX that he cannot escape responsibility by blaming his wife. While she may not have
been a good influence on him to abstain from, or curtail, his drinking, he must be held responsible for his
own decision to drink excessively and for his ??actions while under the influence of alcohol.

The individual's supervisor and the business manager of the local union both testified that they have seen
no evidence that alcohol use has affected the individual's job performance. Hearing Tr. at 99 and 108. The
supervisor also stated that the individual is an "average" employee who generally performs his duties well,
and that he has not abused his leave. Hearing Tr. at 97-98. Nevertheless, the individual's good work record
does not provide a sufficient basis for mitigating the security concern regarding his use of alcohol off the
job.

While it is commendable that the individual has not consumed any alcohol for the past six months and
intends to continue abstaining, I agree with Dr. XXXXX that he cannot be considered rehabilitated at this
time. Because of the high likelihood of relapse among alcohol abusers, I believe this relatively short
period of abstinence is insufficient to demonstrate rehabilitation in this case. See Personnel Security
Hearing, VSO-0079, 25 DOE ¶ 82,803 (1996); Personnel Security Hearing, VSO-0054, 25 DOE ¶ 82,783
(1995); Personnel Security Hearing, VSO-0038, 25 DOE ¶ 82,769 (1995); Personnel Security Hearing,
VSO-0018, 25 DOE ¶ 82,758, aff'd, 25 DOE ¶ 83,006 (1995). In arriving at this opinion, I am influenced
by the fact that the individual previously expressed a desire to stop drinking excessively but failed to do
so. In the December 1995 PSI, he stated that he wanted to stop or significantly cut back on his drinking,
Ex. 3 at 118, but less than two months later he drank excessively at the wedding reception. Although he
has indicated a willingness to participate in an alcohol abuse treatment and counseling program, he has
not yet done so. Unless he successfully completes such a program, I believe there is a substantial
likelihood that he will return to a pattern of drinking excessively, at least on special occasions.
Accordingly, I find that DOE/XXXXX had sufficient grounds under § 710.8(h) and (j) for suspending the
individual's security clearance, and further find that the individual has not shown rehabilitation or
otherwise mitigated the derogatory information presented.

C. Reliability
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The final area of derogatory information specified in the Notification Letter involves questions regarding
the individual's honesty and reliability and whether his conduct makes him susceptible to pressure or
coercion. See 10 C.F.R. § 710.8 (l).

As stated earlier in Section III. A, a propensity to conceal derogatory information which is required to be
reported to one's employer and the DOE is not acceptable among clearance holders. It is clear in this case
that the individual intentionally failed to report his DWI arrests to his employer and the DOE in a timely
manner; his August and December 1994 arrests were not reported until May 1995. The individual admits
that he knew he was required to report the DWIs and the resulting revocation of his driver's license to the
DOE as soon as possible after they occurred, but did not do so for fear of losing his clearance and his job.
Ex. 3 at 61-66, Ex. 7 at 24, Hearing Tr. at 20-21. This was particularly serious because the individual was
assigned a government vehicle which he used on a daily basis in his job. Although he knew it was illegal
to drive on a revoked license, he chose not to report the arrests or the revocation of his license to his
employer and continued to drive the government vehicle almost daily for the next 16 months. Ex. 3 at 72-
80. This concealment of arrests and conscious decision to continue driving with a revoked license
demonstrate a disregard for rules and laws and raise serious questions about the individual's reliability and
trustworthiness. Personnel Security Hearing, VSO-0054, 25 DOE ¶ 82,783 (1995). In his testimony, the
individual offered nothing to mitigate these concerns.

In addition, serious doubts regarding the individual's reliability are raised by two incidents of domestic
violence. As mentioned earlier, when he was arrested for DWI on December 25, 1994, he was also charged
with assault and battery. This charge related to the individual's attempts to restrain his girl friend (now his
wife) who was, according to her own account and that of the individual, also intoxicated. PSI at 31,
Hearing Tr. at 65. According to the individual, he and his girl friend argued over whether she should drive
to a store. When she grabbed the car keys and started to leave, he attempted to restrain her and they
scuffled. She drove away and he followed her in another vehicle. The girl friend's daughter called the
police to report that the individual had been beating her mother. Ex. 3 at 50-59. While the individual and
his wife maintain that he only grabbed and pushed her in an attempt to take away the car keys and keep
her from driving, Hearing Tr. at 35, 63-64, Ex. 7 at 24, Ex. 3 at 50-59, the police report indicates that the
individual had struck her on the face several times causing bruising. Ex. 12 at 4. The individual's wife
claims that this description of the incident is not true and that she told the police officer she had not been
struck. Hearing Tr. at 66. She testified that the policeman threatened to arrest her if she did not press
charges and then inaccurately reported the incident because she refused to do so. Id. The assault and
battery charge was dismissed when the individual's wife testified in court that she had not been beaten. Ex.
12 at 11, Ex. 7 at 25, Hearing Tr. at 66. Nevertheless, in her testimony at the hearing, she admitted that she
and the individual had a physical fight and that during that fight he pushed her against the house. Hearing
Tr. at 63-65. While it is not clear from the record to what extent the individual struck or physically injured
his girl friend on this occasion, it is beyond question that there was a physical altercation and the violent
behavior demonstated by the individual was sufficient to provoke an emergency call to the police and
cause his arrest for assault and battery. Furthermore, in light of the second incident discussed below, and
the tendency among victims of and participants in domestic violence to deny or minimize the violence, I
am inclined to believe that it is likely the individual used more force than either he or his wife now admit.
Rhonda L. Kohler, The Battered Women and Tort Law: A New Approach to Fighting Domestic Violence,
25 Loy. L.A. L. Rev. 1025 (1992).

The second incident occurred after a wedding reception on the night of February 14 and early morning of
February 15, 1996. The individual and his wife had been drinking prior to the wedding and drank heavily
at the reception and after the reception at his sister-in-law's house. Ex. 7 at 26, Hearing Tr. at 37, 57-59.
The individual and his wife got into an argument which led to a physical altercation and ended with him
pushing and hitting her, causing her to fall on the pavement. Both he and his wife state that she started
hitting him first and was scratching his face with car keys. Ex. 7 at 26, Hearing Tr. at 22, 57, 59. The
individual's wife testified that she was so drunk that she did not know for certain at the time who hit her,
but that her sister told her later it was the individual. She also stated that she did not wish to press charges
but her mother insisted that she go to court to get a restraining order the next morning. Hearing Tr. at 58,
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60. In the Petition for Order Prohibiting Domestic Violence which she filed the next morning, the
individual's wife stated:

All evening he harrassed me about my brother-in-law. At my sister's house he started to argue with me so
I walked outside. He followed me and started pushing me and ended up punching me on my eye, nose,
and side of my head.

Ex. 13 at 4. The court granted an Ex Parte Temporary Order of Protection on February 15, 1996, and at a
hearing convened on February 27, 1996, the court entered a Mutual Order Prohibiting Domestic Violence
(Mutual Order) which required a complete separation with no contact whatsoever between the individual
and his wife for one year. Ex. 13 at 17-25. However, less than two weeks later, on March 11, 1996, the
individual and his wife requested dismissal of the Mutual Order, stating that they wished to reunite on a
trial basis and that they believed, with appropriate counseling, their problems could be resolved. Ex. 13 at
26.<4>

At the hearing, the individual attempted to mitigate the seriousness of the February 15 incident by pointing
out that his wife was drunk and had started hitting him before he pushed her. Hearing Tr. at 22. He did
admit, however, that he "might have hit her on the face" when he pushed her away. Id. In her testimony,
the individual's wife confirmed that she started the fight which led to her being hit. While she
acknowledged that the passage quoted above was the description she had given the morning after the
incident, she testified that the incident was not as bad as she had described it, that her mother had "made"
her file the petition, and that she was to blame for provoking the individual's violent behavior. Hearing Tr.
at 58, 67-68. She stated that her husband is generally not a violent person and that the only times he has
been violent with her, she has attacked him first or "given him a reason to flare up." Hearing Tr. at 64. She
also testified that she generally drinks more than he does and has a much worse temper, and that under the
influence of alcohol, she usually instigates the quarrels they have, provoking him to become angry.
Hearing Tr. at 64, 69.

While it appears that his wife's drinking and bad temper may have been precipitating factors in their
fights, this does not absolve the individual of responsibility for his own behavior. It is clear that during
their fight on February 15, he did not just defend himself and used more force than was necessary. <5>
Furthermore, the fact that his wife was drunk does not in any way justify his behavior which was in part
caused by his own excessive alcohol consumption. If he had not been drinking, he might have exercised
better judgment and not resorted to the use of physical force. The type of violent behavior exhibited by the
individual in both of these incidents demonstrates a lack of good judgment and raises serious doubts as to
his reliability. Personnel Security Hearing, VSO-0066, 25 DOE ¶ 82,797 at 85,811 (1996). It also raises a
concern that there may have been other similar incidents which have not been reported and which might
make the individual susceptible to pressure or coercion. Although their current separation may diminish
somewhat the likelihood of the individual having further altercations with his wife, I cannot be confident
that there will not be a recurrence of violent behavior by the individual if he is provoked while under the
influence of alcohol. I therefore find that DOE/XXXXX had a sufficient basis for suspending the
individual's security clearance under § 710.8(l) and that the individual has not adequately mitigated the
DOE's concerns.

IV. Conclusion

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in
rendering this Opinion concerning the individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
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and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence. See 10 C.F.R. §§ 710.7(c),
710.27(a).

In the above analysis, I have found that there is significant derogatory information in the possession of
DOE/XXXXX which raises serious concerns under 10 C.F.R. § 710.8(f), (h), (j) and (l) regarding the
individual's eligibility for continued access authorization. I have also found that the individual has failed to
mitigate these security concerns. I am therefore unable to find that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, it is my opinion that the individual's access authorization should not be
restored.

Either the Office of Security Affairs or the individual may file a request for review of this Opinion within
30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such request must be filed with the
Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W., Washington, D.C. 20585-0107,
and served on the other party. The party seeking review of the Opinion must file a statement identifying
the issues on which he or she wishes the OHA Director to focus. This statement must be filed within 15
calendar days after the party files the request for review. The party seeking review must serve a copy of
the statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b).

Richard W. Dugan

Hearing Officer

Office of Hearings and Appeals

Date:

<1>1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

<2>2/ The exhibits, where not cited by name, are cited herein as Ex., and the transcript of the hearing is
cited as Hearing Tr.

<3>/ The Notification Letter does not mention the individual's use of marijuana during his teenage years as
a basis for suspending his access authorization. See 10 C.F.R. § 710.8(k). In addition, no evidence has
been presented that the individual has used marijuana since that time and he testified that he has not used
any illegal drugs since 1978. Hearing Tr. at 16.

<4>/ The Mutual Order had required that the individual and his wife participate in a family counseling
program. However, the individual participated in only one session of the court-ordered counseling and his
wife participated in only two, before the order was dismissed and they stopped attending. Hearing Tr. at
41, 70. After dismissal of the Mutual Order, they began attending another family counseling program
together, but stopped after three or four sessions. Id. They have been living separately since July 4, 1996
and do not intend to reunite. Hearing Tr. at 13, 71.

<5>/ The wife's testimony indicates that she must have been struck quite hard. She testified that, as a
result of this fight, her eye was completely closed and her face was bruised and "looked pretty bad."
Hearing Tr. at 58, 60. The next day, the judge required her to go to the hospital where she was examined
for eye damage and to see if her cheekbone had been broken. Hearing Tr. at 60.
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November 13, 1996

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:June 21, 1996

Case Number:VSO-0100

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") to retain an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>

I. Background

The individual is an employee of a Department of Energy (DOE) subcontractor. As a condition of his
employment, the DOE and the subcontractor require that the individual obtain and maintain a security
clearance. As part of that process, the Personnel Security Division of the DOE/XXXXX Operations Office
(DOE Security) administered a routine drug screen in December 1995. This drug screen showed that the
individual had recently used marijuana. Because this result raised security concerns, DOE Security
conducted a Personnel Security Interview (PSI) with the individual on December 20, 1995.

Based on the positive test result and on the information given by the individual during the PSI, the
Manager of the DOE's XXXXX Operations Office (Manager) determined that information existed which
was substantially derogatory in nature and cast into doubt the individual's suitability for continued access
authorization. On May 16, 1996, the Manager informed the individual of this determination in a letter that
set forth in detail the DOE's security concerns and the reasons for those concerns. I will hereinafter refer to
this letter as the Notification Letter. In accordance with 10 C.F.R. § 710.21, the Notification Letter
included a statement of derogatory information possessed by the DOE. Specifically, the Letter included
information described in 10 C.F.R. §§ 710.8(f), 710.8(k) and 710.8(l). The Notification Letter also
informed the individual that he was entitled to a hearing before a Hearing Officer to resolve the substantial
doubt regarding his continued eligibility for access authorization.

In a letter dated June 11, 1996, the individual requested a hearing on this matter. The Manager forwarded
the individual's request to the Office of Hearings and Appeals (OHA) on June 21, 1996. The Director of
the OHA appointed me the Hearing Officer in this matter on June 25, 1996. In accordance with 10 C.F.R.
§ 710.25(f), I conducted a prehearing telephone conference with the parties on XXXXXXXXXX, I

file:///persecc.htm#vso0100


Case No. VSO-0100, 26 DOE ¶ 82,762 (H. O. Tao Nov. 13, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0100.HTM[11/29/2012 1:33:01 PM]

convened the hearing. The DOE did not present any witnesses or exhibits during the hearing. The
individual provided the sole testimony at the hearing and submitted into the record signed statements from
a drug counselor and a former supervisor.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual on May 16, 1996, included a statement
of derogatory information in possession of the DOE that created a substantial doubt as to the individual's
continued eligibility to hold a security clearance. On the basis of that derogatory information, the Manager
believes that the individual: (1) "deliberately misrepresented, falsified or omitted significant information
from a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a Personnel
Qualifications Statement, a personnel security interview, in written or oral statements made in response to
an official inquiry regarding . . . [the individual's] eligibility for DOE access authorization, or during
proceedings conducted pursuant to Sections 710.20 through 710.31, inclusive, of Title 10, Code of Federal
Regulations, Part 710"; (2) "[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug
or other substance listed in the Schedule of Controlled Substances established pursuant to Section 202 of
the Controlled Substances Act of 1970"; and (3) "[e]ngaged in . . . unusual conduct or is subject to
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security." See 10 C.F.R.
§ 710.8(f), (k), and (l). Specifically, the Notification Letter states that the individual used marijuana on
approximately three occasions in the 1990s and charges that the individual deliberately misrepresented his
use of marijuana on a Questionnaire for Sensitive Positions (QSP) form in 1994. Finally, the Notification
Letter states that the individual was aware of the DOE policy regarding illegal drug use at the time he used
marijuana.

III. Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. §§ 710 et seq. dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts
and circumstances. In fact, the applicable DOE regulations require the Hearing Officer to make a
"common-sense judgment . . . after consideration of all the relevant information." 10 C.F.R. § 710.7(a). I
must therefore consider all information, favorable or unfavorable, that has a bearing on the question of
whether restoring the individual's security clearance would compromise national security concerns.
Specifically, the regulations compel me to consider the nature, extent, and seriousness of the individual's
conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct; the age
and maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the individual's potential for being susceptible to pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c). Although it is impossible to predict with absolute certainty an individual's future
behavior, as the Hearing Officer, I am directed to make a predictive assessment. Thus, it is incumbent
upon the individual to demonstrate that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.7(a). After careful consideration of these factors and all the evidence in the record in this proceeding, I
find that the individual has failed to make this showing. Thus, I must recommend that DOE Security not
restore his clearance.

A. Falsification

The Notification Letter states that on a QSP completed and signed by the individual on August 16, 1994,
the individual answered "no" to the following question: "In the last 5 years, have you used, possessed,
supplied, or manufactured any illegal drug? When used without a prescription, illegal drugs include
marijuana, cocaine, hashish. . . . " However, during his December X, 1995 PSI the individual stated that he
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had used marijuana "probably three times in the ?90's," with the most recent usage occurring on
November 25, 1995. When asked about his most recent usage before November 25, 1995, the individual
stated that he had smoked marijuana in "91 or so. . . ." DOE Exhibit 8 at 3-5. Later in the PSI, after the
interviewer reminded him that he had indicated in the August 1994 QSP that he had not used marijuana
within the previous five years, he stated that his previous usage "might not have been [in] ?91. It might
have been [in] ?90." DOE Exhibit 8 at 6, 7.

The individual testified at the hearing that his statements during the PSI concerning his usage of marijuana
in the nineties are inaccurate. Specifically, he stated that before his November 25, 1995 usage of the drug,
he had not used marijuana at all during the 1990s. He stated that he had used marijuana "two days before I
got married, which was in ?89" and on no other occasion. Hearing Transcript (hereinafter Tr.) at 16. When
asked about the discrepancy between his current testimony and his statements during the PSI, he stated
that the PSI occurred "just a few days after I'd had the drug screen, and not knowing . . . what my future
was, or where my money for my next house payment . . . was coming from . . . I just had a lot of things on
my mind at the time." Tr. at 30.

I believe that the individual deliberately provided false information to the DOE in his August 16, 1994
QSP. The individual indicated in the 1994 QSP that he had not used or possessed any illegal drug within
the previous five years. However, since that date, the individual has given three differing accounts
concerning his use of marijuana during the nineties, all of which show that he had used that drug within
five years of the date of the QSP. I find it significant that in the individual's most recent statement
concerning his drug usage during the nineties, given at the hearing after the opportunity for months of
reflection, he admits to having smoked marijuana "two days before I got married. . . . " Tr. at 16.
According to the QSP, the individual married on September 30, 1989. The fact of the matter is that two
days before the individual married is still within five years of the date on which the individual completed
and signed the QSP on August 16, 1994. Thus, all of the statements the individual has made regarding the
dates of his most recent drug usage, both in the PSI and at the hearing, contradict the sworn statement he
provided in his QSP.

Moreover, I do not find the individual's explanation for the inconsistency between the QSP and his
statements in the PSI credible. Although I realize that failing a drug screen and thereby jeopardizing one's
professional and financial future is stressful, I cannot accept this as an explanation for the individual's
inconsistent statements. It is hard for me to believe that, during the PSI, the individual would not have
focused his attention on his recent drug usage, since his positive drug screen was the primary reason that
DOE Security felt it necessary to conduct the PSI. The individual testified that he understood the
seriousness of the PSI. Tr. at 20. The individual had to have known that the major reason for the PSI was
his recent positive drug screen and that his drug usage would be the major topic for discussion. For these
reasons, I conclude that valid security concerns exist relating to 10 C.F.R. § 710.8(f) and that the individual
has failed to mitigate those concerns.

B. Marijuana Usage

The individual stated during his PSI that he began smoking marijuana in 1969 or 1970 and that he used the
drug on a regular basis during the seventies. He stated that he smoked marijuana less frequently during the
eighties, using the drug only at "big parties or something like that." The individual stated during his PSI
that during the nineties, he had smoked marijuana on approximately three occasions.<2> The individual
added that his most recent usage of the drug was on November 25, 1995. According to information
provided by the individual, it was this usage that resulted in his testing positive during the December 1995
drug screen. DOE Exhibit 8 at 3-4.

From the record in this case, there can be no doubt that the individual used marijuana in November 1995
and on at least one other occasion since 1989. The individual's admitted marijuana usage clearly satisfies
the criteria outlined in 10 C.F.R. § 710.8(k). The individual claims, however, that there are mitigating
circumstances regarding his marijuana usage. Specifically, the individual claims that his most recent usage
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occurred at a party after he had become intoxicated by consuming around eight glasses of wine. Tr. at 23.
He states that he took only "two ?tokes'" of the drug on that occasion, and that before this usage, he had
not consumed marijuana since 1989. DOE Exhibit 8 at 3; Tr. at 19. Finally, the individual states that before
the positive result on his December 1995 drug screen, he had taken numerous drug tests during the nineties
and tested negative on each occasion. Tr. at 19, 23-25.

As an initial matter, because I believe that the individual deliberately provided false information on his
1994 QSP, I have serious doubts regarding the truthfulness of the individual's testimony concerning the
frequency of his recent usage.<3> These doubts lead me to find that the individual's excessive alcohol
consumption resulting in intoxication is not a sufficient mitigating circumstance to explain his illegal drug
usage. The individual is explaining one illegal activity by stating that it was a result of his poor judgment
and reliability in another activity. This type of explanation, when considered alongside the individual's
ever-changing, self- serving statements regarding the dates and frequency of his drug usage, does little to
convince me that the individual will avoid future illegal drug use.

In addition, as a mitigating factor, the individual contends that he is not a habitual drug abuser. In support
of this contention, the individual has submitted signed statements from a fellow DOE subcontractor
employee and from the Director of Program Development at a substance abuse treatment facility. In the
statement from the Director of Program Development at the drug treatment center, the Director stated that
the treatment center gave the individual an "Alcohol and Drug Assessment" on December 12, 1995 and
found the individual "not in need of our services at this time." In the DOE subcontractor employee's
statement, he noted that during the individual's employment with the subcontractor "my records indicate
that [the individual] has only taken off work once in October of 1994 for his grandfather's funeral."

I do not believe that these statements sufficiently mitigate the concerns surrounding the individual's illegal
drug usage. The regulation at 10 C.F.R. § 710.8 (k) does not distinguish between habitual drug use versus
casual drug use. The frequency of the individual's drug usage is only a factor in my predictive assessment
of the individual's potential for future violations of these regulations and on whether or not he is a security
risk. As stated above, I have doubts regarding the individual's truthfulness about his recent drug use and I
also find the individual's explanation for his drug use demonstrates poor judgment and reliability. Thus, I
believe the fact that the individual may not have been a habitual drug user does not mitigate the security
concern that he will use illegal drugs in the future.

Even if I believed that the individual's casual drug usage mitigated the concern based on 10 C.F.R. § 710.8
(k), there are problems with the signed statements the individual submitted as proof that he is not a
habitual drug user.<4> Specifically, the Assessment states only that the individual "is not in need of our
[the treatment facility] services at this time" without any further explanation regarding the individual's
condition. Without at least an explanation as to why the individual is not in need of the facility's services,
the Assessment is of very little evidentiary value. In addition, I find the subcontractor employee's
statement that the individual had not missed work except for a family illness irrelevant on the issue of
whether or not the individual had a habitual drug use problem. Although missing work could be indicative
of an employee who had a habitual drug problem, the converse of this statement is not necessarily true.
That is, an employee who had a habitual drug problem might not necessarily miss days at work. For these
reasons, I conclude that the individual has failed to submit evidence sufficient to mitigate the security
concerns set forth at § 710.8(k).

C. Honesty, Reliability and Trustworthiness

Finally, I believe that valid security concerns exist relating to § 710.8(l). That paragraph defines as
derogatory any information showing that the individual has engaged in "any unusual conduct . . . which
tend[s] to show that the individual is not honest, reliable or trustworthy; or which furnishes reason to
believe that the individual may be subject to pressure, coercion or duress. . . . Such conduct include[s] . . .
criminal behavior. . . . " In this regard, the individual has demonstrated that he is not trustworthy. As stated
above, the individual falsified information in his QSP regarding his history of illegal drug usage.
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Furthermore, the individual explained one of these incidents of illegal drug usage as due to his state of
intoxication. This type of behavior, when viewed alongside the individual's deliberate misrepresentations,
exemplifies the unreliable nature of the individual as it was his poor judgment that resulted in his
intoxication in the first place. Moreover, the individual admitted that he used marijuana in November 1995
with the knowledge that his usage was illegal and contrary to DOE policy. DOE Exhibit 8 at 6-7. All of
these incidents contribute to the picture of an individual who is not honest, reliable or trustworthy. In the
absence of any mitigating evidence concerning this issue, I conclude that valid security concerns exist
regarding paragraph (l).

IV. Conclusion

Based on the record in this proceeding, I am unable to conclude that granting the individual access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. I find that the individual knowingly violated DOE policy when he used an illegal
drug and deliberately falsified information on his 1994 QSP regarding his past drug usage. Based on these
actions, I find that the individual does not have the honesty, reliability and trustworthiness necessary under
the regulations to carry an access authorization. Accordingly, I recommend that DOE Security not restore
the individual's access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. A party must file this request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. The party seeking review must file this statement within 15 calendar
days after it files its request for review. The party seeking review must also serve a copy of its statement
on the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. §
710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date: November 13, 1996

<1> An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or as a security clearance.

<2> As noted above, this statement contradicts the testimony the individual gave at the hearing that he
only used marijuana once in the nineties. Tr. at 16.

<3> Since I have reason to question the individual's truthfulness, I note that the individual did not provide
any testimony from other witnesses or evidence to support his claim that he had taken numerous drug tests
and had tested negative on each occasion.

<4> Neither the subcontractor employee nor the Director at the substance abuse facility testified at the
hearing. They were therefore unavailable for cross-examination concerning their statements, the facts upon
which they based their statements, and the circumstances under which they made their statements.
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January 28, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:June 21, 1996

Case Number:VSO-0101

This Opinion concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as "the individual")
to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1>

I. Background

The individual is an employee of a Department of Energy (DOE) contractor. As a condition of his
employment, the DOE and the individual's employer require that the individual obtain and maintain a
security clearance. Upon learning from the individual that he had recently passed out from taking too
many pills, the Personnel Security Division of the DOE (DOE Security) conducted a Personnel Security
Interview (PSI) with the individual. Following this interview with the individual, DOE Security
determined that information existed that was substantially derogatory and created questions regarding the
individual's continued eligibility for access authorization. Accordingly, a DOE Official suspended the
individual's access authorization and obtained authority from the Director of the DOE Office of
Safeguards and Security to initiate an administrative review proceeding.

On May 16, 1996, the DOE Official commenced the administrative review proceeding by informing the
individual that information possessed by the DOE created a substantial doubt concerning his continued
eligibility for an access authorization. I will hereinafter refer to this letter as the Notification Letter. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of derogatory
information possessed by the DOE. Specifically, the Notification Letter included information described in
10 C.F.R. § 710.8(f), 710.8(k), and 710.8(l). The Notification Letter also informed the individual that he
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his
continued eligibility for access authorization.

In a June 3, 1996 letter, the individual requested a hearing on this matter. A DOE Official forwarded the
individual's request to the Office of Hearings and Appeals (OHA) on June 21, 1996. The Director of the
OHA appointed me the Hearing Officer in this matter on June 25, 1996. In accordance with 10 C.F.R. §
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710.25(f), I conducted a prehearing telephone conference with the parties on September 11, 1996. Later
that month, I convened a hearing involving all of the parties. The individual was the only witness to testify
at the hearing.

At the hearing, I permitted the individual the opportunity to supplement the record to support his statement
that he had successfully completed a substance abuse counseling program. Hearing Transcript at 27 and
30-31 (hereinafter referred to as Tr.). On October 8, 1996, the individual submitted a signed statement
from his former substance abuse counselor that raised additional important questions regarding the
individual's recovery from an addiction problem.<2> In an October 9, 1996 conference call, which
included the DOE Counsel, the individual stated that the substance abuse counselor was willing to answer
additional questions. In an October 29, 1996 letter, I requested that the individual have his former
substance abuse counselor respond in writing to seven questions. The individual did not provide a
response from the counselor to these questions. Accordingly, I officially closed the record and notified the
parties of this action in a December 30, 1996 letter.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual on May 16, 1996, included a statement
of derogatory information in the possession of the DOE that created a substantial doubt as to the
individual's continued eligibility to hold a security clearance. On the basis of that derogatory information,
the DOE Official believes that the individual: (1) "deliberately misrepresented, falsified or omitted
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a
Personnel Qualifications Statement, a personnel security interview, in written or oral statements made in
response to an official inquiry regarding . . . [the individual's] eligibility for DOE access authorization, or
during proceedings conducted pursuant to Sections 710.20 through 710.31, inclusive, of Title 10, Code of
Federal Regulations, Part 710"; (2) "[t]rafficked in, sold, transferred, possessed, used, or experimented
with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to
Section 202 of the Controlled Substances Act of 1970"; and (3) "[e]ngaged in . . . unusual conduct or is
subject to circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or
duress which may cause the individual to act contrary to the best interests of the national security." See 10
C.F.R. § 710.8(f), (k), and (l). Specifically, the Notification Letter states that the individual used marijuana
on three occasions in December 1995 and has a history of abuse of prescription drugs. Furthermore, the
Notification Letter charges that, during the individual's January 1996 PSI, the individual deliberately
misrepresented his use of marijuana and problems with prescription drugs. Finally, the Notification Letter
states that the individual's use of marijuana and awareness at that time of the DOE policy regarding illegal
drug usage for security clearance holders demonstrates that the individual is not honest or reliable.

III.Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. §§ 710.1 et seq. dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts
and circumstances. In fact, the applicable DOE regulations require the Hearing Officer to make a
"common-sense judgment . . . after consideration of all the relevant information." 10 C.F.R. § 710.7(a). I
must therefore consider all information, favorable or unfavorable, that has a bearing on the question of
whether restoring the individual's security clearance would compromise national security concerns.
Specifically, the regulations compel me to consider the nature, extent, and seriousness of the individual's
conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct; the age
and maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the individual's potential for being susceptible to pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c). It is the totality of these facts and circumstances that will shed light on whether the
individual could fail to perform his security responsibilities adequately. Although it is impossible to
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predict with absolute certainty an individual's future behavior, as the Hearing Officer, I am directed to
make a predictive assessment. Thus, it is incumbent upon the individual to demonstrate that restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). After careful consideration of these factors and
all the evidence in the record in this proceeding, I find that the individual has failed to make this showing.
I must recommend, therefore, that DOE Security not restore his clearance.

A. Falsification

The DOE Official alleged in the Notification Letter that the individual deliberately misrepresented his
usage of marijuana during the January 1996 PSI. The DOE Official based this charge on a medical record
from a doctor who wrote that the individual had tested positive for marijuana in April 1995. DOE Exhibit
9. The DOE Official alleged that the doctor's medical record contradicted the individual's statement in the
January 1996 PSI that he had used marijuana only three times since he was a teenager and that these
occasions all were in December 1995. At the hearing, the parties stipulated that the date of the positive test
for marijuana recorded in the medical record in question was, in fact, a mistake. Tr. at 13-14. The parties
agreed at the hearing that the individual did not enter this doctor's care until May 1995 and that the
positive test for marijuana this doctor referred to in his report was actually a test in December 1995. Tr. at
13-14. Since the DOE has acknowledged this doctor's error, there is no evidence indicating that the
individual deliberately misrepresented his usage of marijuana during his January 1996 PSI. Accordingly, I
find that the individual was truthful during his January 1996 PSI regarding his marijuana usage.

The DOE also contends that during the January 1996 PSI, the individual deliberately misrepresented his
history of prescription drug abuse. I find that the individual did not knowingly falsify information during
this PSI regarding prescription drug abuse. The facts to support this finding are clear. The interviewer
asked the individual during the PSI, "[d]id you feel that you were addicted to any prescription medication?
" DOE Exhibit 8 at 8 [emphasis added]. The individual responded that he did not feel that he was addicted
nor did he feel that he had a serious problem regarding prescription medication. DOE Exhibit 8 at 8-9.
Although several medical reports written around the time of the PSI indicate that others believed the
individual had a problem with prescription medication abuse, I have no reason to believe that the
individual ever saw those reports or believed himself that he had a problem. Before the PSI, one doctor
informed the individual that he believed the individual had a problem with prescription drugs, but the
individual admitted this fact during the PSI. DOE Exhibit 8 at 8; Tr. at 37. The individual testified that he
only came "to terms" with his addiction problem "over the course of the entire treatment" he received at a
substance abuse counseling center in January and February 1996.<3> Tr. at 17, 23. I believe the individual
answered the interviewer's questions in the January 1996 PSI based on his personal feelings at that time
regarding the state of his addiction problem. I do not believe that the individual intended to deceive the
interviewer. The interviewer asked the individual how he felt regarding a possible addiction problem, not
how others had evaluated him. There is simply no evidence before me to indicate the individual himself
believed he had a problem with prescription drugs. Accordingly, I find that the individual did not
deliberately falsify information during his January 1996 PSI.

B. Illegal Use of Controlled Substances

1. Marijuana

From the record in this case, there can be no doubt that the individual used marijuana on three occasions in
December 1995. The individual's admitted marijuana usage clearly satisfies the factors outlined in 10
C.F.R. § 710.8(k). The individual claims however, that there are mitigating circumstances regarding his
marijuana usage. Specifically, the individual stated that following his divorce, he dated a woman who
smoked marijuana and that he smoked it with her in December 1995 because he did not want to be alone
at Christmas. Tr. at 15, 39. The individual testified that smoking marijuana with this woman was a
mistake, that it occurred at a "weak moment," and that he would not do it anymore. Tr. at 15, 39-40. Also,
the individual noted that he is no longer dating this woman. Tr. at 40.
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I find that the individual's explanation for smoking marijuana is insufficient to mitigate his use of the
illegal drug. Even accepting the individual's claim that he had a "weak moment" during a stressful time in
his life, I do not believe the circumstances surrounding his illegal drug usage excuse his behavior. I
believe the individual, who admits he was aware at the time of the DOE policy regarding illegal drug
usage, simply did not take seriously his responsibility to abide by it. Although he now admits his mistake,
the individual's "weak moment" demonstrates a casual and deliberate disregard of the law and DOE
policy. I do not find this an acceptable explanation, standing alone, to serve as a mitigating circumstance
regarding his use of marijuana. See Personnel Security Hearing (Case No. VSO-0065), 25 DOE ¶ 82,798
(1996), affirmed, 26 DOE ¶ 83,002 (1996); (DOE Office of Safeguards and Security revoked the clearance
in 1996).

2. Prescription Medications

The individual used prescription pain medications to relieve chronic neck pain and headaches over a
period of several years following a car accident in 1988. Tr. at 14- 15. He admits that he became addicted
to a prescription medication called Esgic. Tr. at 15. Furthermore, the individual's medical records indicate
the individual had an addiction to pain medications, abused Valium and other prescriptions, lost
consciousness at home from medications, and eventually received treatment for drug abuse. DOE Exhibit
9. In a medical record dated January 9, 1996, one doctor noted, "[a]t this time the patient has not fully
complied with recommendations for his drug rehab . . . [t]hus the patient is discharged from the program
for noncompliance." Id. Another doctor noted in a medical record that the individual's sister told him that
the individual had a problem with drug abuse for "about 20 years" and that "he gets some type of narcotic
or sedative to take every day." Id. The medical records also state that the individual has had a drug abuse
problem. Id. The individual also conceded during the hearing that since 1993, he has had "a long history of
drug abuse." Tr. at 33.

The individual contends that he did not knowingly abuse prescription medications and that he lost
consciousness at home as a result of mistakenly combining prescriptions from two different doctors. Tr. at
41. He also stated that since he has now successfully completed counseling for his drug abuse and has
found alternate means of dealing with his pain and headaches, he is no longer addicted to or taking any
medications. Tr. at 17-19. The individual also responded to several statements made about him in the
medical records. First, the individual stated that the doctor who wrote that "the patient is discharged for
noncompliance" since he did not attend his employer's drug rehabilitation program, did not realize that the
individual had just begun, on the day before, a drug counseling program at a substance abuse counseling
center. Tr. at 24. Second, the individual stated that, when his sister made statements to his doctor
concerning drug abuse, "she was mad at me . . . and she's a hot-head . . . and it's not a true statement." Tr.
at 29. Third, the individual stated that he did not know why one of the doctors wrote that he abused
Valium. The individual testified, "[h]e prescribed it, I asked to go off the Valium, and he put me back on
it. . . . I don't think that I abused the Valium, but it's his opinion, I guess, that I did." Tr. at 33. Finally, the
individual also states that the doctor who wrote that he had a history of both drug and alcohol abuse
"didn't even know me. . . . He was an emergency room doctor. . . .I've not had any history of alcohol
abuse, period." Tr. at 33.

In support of his contention that he successfully completed the substance abuse counseling center
program, the individual submitted, more than a week after the hearing, a statement from his substance
abuse counselor dated September 30, 1996. In this statement, the counselor attested that the individual
completed outpatient treatment on February 15, 1996. However, the September 1996 statement
contradicted some recommendations made by the same counselor in a discharge summary dated February
15, 1996. The February 1996 discharge summary states,

[The individual's] prognosis is favorable but contengent [sic] on his follow up with his discharge plans.

Discharge Plan: Attend three AA/NA [Alcoholics Anonymous/Narcotics Anonymous] meetings per week,
Attend Continuing Care support group one time weekly times one year, and attend Continuing Care
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education group one time weekly times 16 weeks.

DOE Exhibit 9. The September 1996 statement states,

[the individual's] prognosis at the time of discharge was favorable and remains so as of this writing. His
current risk of relapse is seen as low and his treatment a success. The fact that [the individual] . . . chose
not to attend Continuing Care as often as I suggested has no bearing on his ability to remain free of mood
altering substances.

Individual's Exhibit 1. The individual admitted during his testimony that he did not attend AA, NA or
Continuing Care meetings after May 1996. Tr. at 37-39. In order to clarify the substance abuse counselor's
contradictory statements and since the individual did not present the counselor as a witness, I requested
that the counselor respond to an additional seven written questions provided in part by the DOE Counsel.
The individual stated that the counselor was willing to answer these questions, but, in fact, he never filed a
response with the OHA or offered any explanation as to why the substance abuse counselor might have
been unavailable. Absent the DOE Counsel's ability to directly cross-examine, or at least question the
counselor regarding his September 1996 statement, the post hearing submission is of little evidentiary
value.

I do not believe the individual has sufficiently mitigated the concerns surrounding his admitted addiction
and drug abuse problems. Although there remain many unanswered questions regarding the success of the
individual's rehabilitation from prescription drug problems, a few facts are clear. First, the individual
admitted he had a "history of drug abuse" and three different doctors in three different medical records
also recognized this fact. Tr. at 33; DOE Exhibit 9. Second, the individual eventually sought treatment at a
substance abuse counseling center and completed the program in February 1996. DOE Exhibit 9. Third,
the individual attended Alcoholics Anonymous, Narcotics Anonymous and Continuing Care programs
until May 1996. Tr. at 37-39. Finally, the individual stopped attending all these programs before the
recommended one year or 16 weeks, because he did not "feel the need to" since he believed he was no
longer a risk. Tr. at 38-39.

The individual relies on his testimony to prove that he is over his drug problem and that he did not need a
full year of treatment programs to rehabilitate himself. I find that the individual's testimony alone is simply
not enough for me to believe that he is completely rehabilitated from his addiction problem. The
individual is not qualified to render a medical opinion regarding the likelihood that his addiction problem
will reoccur. While I believe the individual is sincere in his belief that he will not abuse prescription
medication, I do not believe the individual has provided adequate assurances. Although the individual
completed a drug rehabilitation program, the fact that he did not follow up with the recommended
treatment plan makes me question his potential for being successfully rehabilitated. Accordingly, I find
that the individual has failed to submit evidence sufficient to mitigate the security concerns related to 10
C.F.R. § 710.8(k).

C. Reliability and Trustworthiness

Finally, I believe that valid security concerns exist relating to § 710.8(l). That paragraph defines as
derogatory any information showing that an individual has engaged in "any unusual conduct . . . which
tend[s] to show that the individual is not honest, reliable or trustworthy; or which furnishes reason to
believe that the individual may be subject to pressure, coercion or duress. . . . Such conduct include[s] . . .
criminal behavior. . . . " In this regard, the individual has demonstrated that he is not trustworthy. The
individual admitted that he used marijuana three times in December 1995 with the knowledge that his
usage was illegal and contrary to DOE policy. DOE Exhibit 8 at 19. The individual stated that he used
marijuana because he smoked it with a woman he was dating then. The individual's willingness to violate
DOE policy manifested itself on three separate occasions. This type of behavior, attributed to a "weak
moment," or here several weak moments, evinces a repeated willingness to break the law. Ultimately,
these actions demonstrate the unreliable nature of the individual during times of stress. In the absence of
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any additional mitigating evidence concerning this issue, I conclude there exist valid security concerns
related to paragraph (l).

IV. Conclusion

Based on the record in this proceeding, I am unable to conclude that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Although I find that the individual did not deliberately falsify information during his
January 1996 PSI, I find that he abused prescription medications and knowingly violated DOE policy
when he used an illegal drug. Based on these actions, I find that the individual does not have the honesty,
reliability and trustworthiness necessary under the regulations to carry an access authorization.
Accordingly, I recommend that DOE Security not restore the individual's access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. A party must file such a request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve a copy on the other party. If
either party elects to seek review of the Opinion, that party must file a statement identifying the issues on
which it wishes the OHA Director to focus. They must file this statement within 15 calendar days after the
party files its request for review. The party seeking review must serve a copy of its statement on the other
party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date: January 28, 1997

<1> An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or as a security clearance.

<2> The DOE provided its written response to the October 8 submission in an October 24, 1996 letter.

<3> The individual testified that his treatment at the substance abuse counseling center began on January
8, 1996 and lasted for about six weeks. Tr. at 17, 23.
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Case No. VSO-0102, 26 DOE ¶ 82,763 (H.O.
Woods Nov. 14, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

November 14, 1996

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 26, 1996

Case Number: VSO-0102

This Opinion considers the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." As
explained below, it is my opinion that the individual's access authorization should be revoked.

I. BACKGROUND

On May 23, 1996, the Department of Energy's XXXXX Operations Office (DOE/XXXXX) issued a
Notification Letter to the individual. The Notification Letter charged that the individual had engaged in
conduct subject to 10 C.F.R. § 710.8(k) (Criterion K), and § 710.8(l) (Criterion L).

Criterion K concerns the possession, use or experimentation with a drug or other substance listed in the
Schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances Act
of 1970. With respect to Criterion K, the Notification Letter finds that in early 1996 the individual tested
positive for cannabinoids (marijuana) during a random drug screen test conducted by his employer, a DOE
contractor.

Criterion L concerns unusual conduct or circumstances that "tend to show [the individual] is not honest,
reliable, or trustworthy, or that furnishes a reason to believe that he may be subject to pressure or duress
that may cause him to act contrary to the best interests of national security." The Notification Letter makes
two allegations with respect to Criterion L. First, it finds that the individual, by his own admission, elected
to use marijuana several

times over the course of one weekend in early 1996, despite the fact that he was aware of his employer's
and the DOE's drug policies, and was aware that the use of marijuana is illegal. The Notification Letter's
second allegation relates to the same

incident. It finds that during a Personnel Security Interview (PSI) conducted after his positive drug test, the
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individual stated that he never used illegal drugs prior to the incident that resulted in his positive drug test.
However, thirteen days prior to the PSI, the individual admitted to a drug counselor that he used marijuana
once or twice more than twenty years ago when he was attending college.

The Notification Letter explained that the individual's conduct caused the DOE/XXXXX to have
substantial doubts about his continued eligibility for access authorization. Because of these doubts, the
DOE/XXXXX informed the individual that his access authorization was suspended, pending administrative
review under 10 C.F.R. Part 710.

In his Response dated June 7, 1996, the individual requested a hearing to answer the charges in the
Notification Letter. In the Response, he admitted the correctness of the concerns presented in the
Notification letter. With regard to his admitted use of marijuana, he stated that "I am guilty of making a
bad decision, but I am not a threat to my country or society." He also provided the following explanation
concerning the incorrect statement that he made at his PSI:

The PSI was very stressful and anxiety-filled for me. I admit what I did, but it was not consciously or
intentionally done to break the law or company policy. I realize that this incident is a blemish on my
character, but it is by no means the sum of who I am. During my counseling session, which I knew would
be on record, I did recall trying marijuana in college. I apologize for not having instant recall of an
incident over twenty years ago.

The Office of Hearings and Appeals received the case on June 26, 1996, and a hearing was held before the
undersigned hearing officer within ninety days of that date. The individual and four other witnesses, one
presented by the DOE and three by the individual, testified at the hearing. The Office of Hearings and
Appeals received the transcript of the hearing on October 15, 1996.

II. FINDINGS OF FACT

There are no material disputes about the factual information contained in the Notification Letter. The
individual has admitted to the factual allegations made in that document. As discussed above, in March
1996, the individual submitted to a random drug test administered by his employer, a DOE contractor. The
results of the drug test showed that the individual tested positive for cannabinoids (i.e., marijuana or
cannabis).

Following the positive drug test, the individual participated in a PSI concerning his involvement with
drugs. The individual told DOE security personnel that the positive drug test resulted from an incident that
occurred on the weekend prior to his drug test. He stated that he went on a fishing trip with four old
friends, and that in the course of that trip, he shared "about four" marijuana cigarettes that one of these
friends produced and passed around. PSI at 17. He stated that he had known these individuals for twenty
years or more, that they reside in a nearby city, that he had not seen them for some time, and that he was
not aware until the time of the trip that any of them used marijuana. He further stated that this was the
only time in his life when he had used marijuana. PSI at 13-24.

The record also indicates that since March 1996, the individual participated in a drug counseling program
that has included eight sessions of counseling and a substance abuse assessment. See Individual Exhibit 1.
When discussing his drug history with the counselor, the individual stated that prior to his recent instance
of marijuana use, he used marijuana "once or twice" while attending college more than twenty years ago.
DOE/XXXXX Exhibit 4 at p. 3. This admission of drug use took place thirteen days prior to the
individual's statement in his PSI that he never used marijuana prior to his recent instance of usage.

The individual also underwent two random drug tests subsequent to his positive drug test in March 1996.
He submitted the laboratory results of the follow-up tests, both of which were negative for the presence of
drugs. He also submitted records indicating that prior to the March 1996 positive drug test, he was
subjected to random drug testing in May 1990 and October 1992, and that both of these tests were
negative for the presence of drugs. See Individual Exhibit 2 and Transcript of September 24, 1996 Hearing
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at 100-103 (hereinafter Tr.).

III. Regulatory Standard

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer. As discussed below, Part 710
clearly places upon the individual the responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing Officer to base all findings relevant to this
eligibility upon a convincing level of evidence. 10 C.F.R. § 710.27(b), (c) and (d).

A. The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt. The standard in this proceeding places the burden of proof on the individual. It is
designed to protect national security interests. The hearing is "for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §710.21(b)(6). The
individual must come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. §710.27(d). Personnel Security Review, (Case No. VSA-0087), 26 DOE ¶
______ (September 30, 1996); Personnel Security Hearing (Case No. VSO- 0061), 25 DOE ¶ 82,791
(1996). The individual therefore is afforded a full opportunity to present evidence supporting his eligibility
for an access authorization. The regulations at Part 710 are drafted so as to permit the introduction of a
very broad range of evidence at personnel security hearings. Even appropriate hearsay evidence may be
admitted. 10 C.F.R. § 710.26(h). Thus, by regulation and through our own case law, an individual is
afforded the utmost latitude in the presentation of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See, Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfman v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. In addition to
his own testimony, we generally expect the individual in these cases to bring forward witness testimony
and/or other evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring
access authorization is clearly consistent with the national interest. Personnel Security Hearing (VSO-
0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO- 0084), 26 DOE ¶ 82,754
(1996) (individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and that his exhibitionism and voyeurism were unlikely to recur).

In cases where there is evidence of a positive drug test, an affected individual must provide convincing
evidence mitigating the security concern related to illegal drug use. Personnel Security Hearing (Case No.
VSO-0051), 25 DOE ¶ 82,784 (1995), aff'd Personnel Security Review (Case No. VSA-0051), 25 DOE ¶
83,012 (1996) (individual failed to show that passive inhalation of marijuana smoke at a night club caused
his positive drug test); Personnel Security Hearing (Case No. VSO-0019), 25 DOE ¶ 82,759 (1995). In
other words, an individual who has had a positive drug test has the burden to show that maintaining his
access authorization is clearly in the national interest. It is therefore the obligation of the individual to
offer an explanation for the positive drug test that mitigates the DOE's security concerns and to establish
the truthfulness of the explanation. Personnel Security Review, (Case No. VSA-0087), 26 DOE ¶ ______
(September 30, 1996).<1>

B. Basis for the Hearing Officer's Opinion

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue an Opinion as to
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whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The regulations state that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made after consideration
of all the relevant information, favorable or unfavorable, as to whether the granting of access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. §710.7(a). I must examine the evidence in light of these requirements, and assess the
credibility and demeanor of the witnesses who gave testimony at the hearing. The regulations require that
I make specific findings as to the validity of each allegation in the Notification Letter. 10 C.F.R. §
710.27(c).

IV. ANALYSIS

A. Criterion K

There is no dispute as to the fact that the individual used marijuana, and that this use produced the positive
drug test in March 1996. I therefore find that the DOE/XXXXX properly invoked Criterion K in
suspending the individual's access authorization.

In rendering my opinion concerning whether access authorization should be restored, I must consider
whether there are factors present to mitigate the DOE's security concerns. In this case, the individual
asserts that he used marijuana on only one occasion in the twenty years since he graduated from college,
i.e., during a two day fishing trip that took place the weekend before his positive drug test. The individual
further asserts that as a result of the drug counseling he received through the Employee Assistance
Program, he is fully rehabilitated from this limited instance of drug use.

After reviewing the entire record in this case, I find that the individual has not presented sufficient
evidence to support his assertions with respect to the nature and frequency of his past use of marijuana. As
a result, I do not accept his assertion that his recent use of marijuana was limited to one occasion, and I
cannot sustain his assertion of rehabilitation based on limited usage of marijuana.

Aside from the individual's own testimony at the PSI and at the hearing, there is very little relevant
evidence in the record concerning the frequency and duration of the individual's use of marijuana. As
noted above, the individual states that he experimented with the use of marijuana once or twice while in
college. He contends that his only other use of marijuana occurred more than twenty years later and
immediately prior to his positive drug test, when he shared about four marijuana cigarettes with several
old friends in the course of a two day fishing trip.

At the hearing, the individual presented this explanation in a straightforward and consistent manner. He
did not appear evasive in responding to extensive questioning concerning the events that took place on his
fishing trip. Tr. at 55-66. He also presented an effective description of his current lifestyle as family
centered and lacking in opportunities for social interaction that would involve marijuana use. Tr. at 94-99.
However, even though my evaluation of the individual's demeanor was positive, I still find a lack of
sufficient evidence to accept the individual's assertion that his recent use of marijuana was limited to one
occasion. This is a critically important factual issue in this proceeding. The duration and frequency of an
individual's marijuana use are factors crucial in ascertaining the degree of rehabilitation and reformation
which must be demonstrated by an individual seeking to mitigate concerns arising from drug use. For
example, concerns over drug use can be mitigated even in cases of recent drug use where the usage was
an isolated incident or an event infrequent enough to warrant acceptance of the individual's assurance that
he/she will not be involved with drugs while holding a DOE access authorization. In contrast, where illegal
drug use is not an infrequent event, a stricter standard is clearly appropriate. In such instances, at least a
twelve month period of abstinence is generally required to demonstrate adequate evidence of rehabilitation
and reformation. See Personnel Security Hearing, Case No. VSO-0005, 24 DOE ¶ 82,753 at 85,529
(1995), aff'd, 25 DOE ¶ 83,013, terminated (OSS June 7, 1995); Personnel Security Hearing, Case No.
VSO-0013, 25 DOE ¶ 82,752 at 82,752 (1995) (Employee Assistance Program counselor testifies that with
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regard to an individual who had not developed a dependence on marijuana, a year's abstinence was a good
indication that he would be able to continue that abstinence), access authorization revoked on other
grounds, (OSS, May 22, 1995); Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶ 82,761 at
85,580 (1995) (rehabilitation found where individual who used marijuana "only minimally" remained drug
free for a year beyond the treatment period); see also, Personnel Security Hearing, Case No. VSO- 0103,
26 DOE ¶ _____ (slip opinion at 6) (October 24, 1996) and cases cited therein.

At his PSI, in the statements made to his drug counselor, and in his testimony at the hearing, the individual
consistently maintained that his recent use of marijuana has been limited to a single episode. However, the
individual has a significant incentive and interest here in seeking to continue his access authorization and
therefore in minimizing his previous use of marijuana. See Amadeo, 486 U.S. at 226. Consequently, I
believe that the individual's assertions of a single episode of use must be treated with some skepticism and
that standing alone they are inadequate. My skepticism also is supported by the fact that at the PSI, the
individual either could not recall or did not choose to reveal instances of marijuana use in his college years
that he had acknowledged in a counselling session only thirteen days before. This instance of
contradictory testimony raises the concern that there may be other recent instances of marijuana use that
the individual is failing to reveal.

My concern that there may be other recent instances of marijuana use by the individual is supported by the
testimony of the individual's drug counselor. Under questioning, the counselor would not state that he
accepted the individual's assertion that he used marijuana on only one recent occasion. Tr. at 113. His
testimony indicated that he expected users of marijuana to underreport their use of the drug to a counselor,
and to underreport their use to an even greater extent in a judicial proceeding. Tr. at 112-13. He also
agreed that in his professional experience it was unusual for someone to use marijuana only once and then
be identified in a random drug test. Tr. at 116. Especially in this case, some additional, objective evidence
is needed to demonstrate that the version of recent events asserted by the individual is factual, and to
support his attempt to establish that his drug use was extremely limited.

Mindful of the necessity for the individual to substantiate his assertions regarding limited drug use, I
repeatedly suggested that he consider calling witnesses who could independently support his position. In
my July 2, 1996 letter to him, I encouraged him "to identify witnesses who can provide corroborative
testimony concerning [your]... assertions with respect to ... use of marijuana." I also noted that he could
request subpoenas to summon witnesses to the hearing. In a July 19, 1996 letter to the parties in this
proceeding, I recounted a subsequent telephone conversation with the individual in which I discussed the
need for corroborative testimony.

As I stated in my conversation with [the individual], it is important for him to present the testimony of
witnesses at this hearing who can corroborate his description of the circumstances relating to his use of
marijuana. For corroborative purposes, it is crucial for him to present the testimony of individuals
(preferably two or more) who were with him when he used the marijuana. In order to support his assertion
that this marijuana use was an isolated episode, he should also present the testimony of family members
and/or character witnesses who socialize with him on a frequent basis.

July 19, 1996 letter to the parties at 1. In an August 30, 1996 telephone conversation, the individual stated
that none of the four individuals who accompanied him on the fishing trip appeared willing to testify at the
hearing. In a letter confirming this conversation, I summarized my response as follows:

I told [the individual] that these individuals would not be required to incriminate themselves and that I
would not reveal the nature of their testimony to their employers. I emphasized to [the individual] that
corroborative testimony on this issue was absolutely crucial to his efforts to mitigate the DOE's concerns
regarding his use of marijuana and to demonstrate rehabilitation.

I again noted that reluctant individuals can be required by subpoena to appear and testify at the hearing.
August 30, 1996 letter to the parties at 2. Finally, when the individual stated at the September 10, 1996
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conference call that he had had no success in enlisting the testimony of these persons, I suggested that he
keep trying and offered to hear their testimony without prior notice. I also suggested that his wife or other
persons who were aware of the fishing trip should be called to corroborate that the event took place. See
Memorandum of September 10, 1996 telephone conversation with the parties.

In light of my repeated efforts to encourage the individual to provide convincing corroborative testimony,
I find that his failure to do so reinforces my skepticism concerning his attempt to mitigate his positive drug
test. This corroborative testimony could have supported two essential mitigating factors, i.e., that his
recent use of marijuana has been limited to a single occasion, and that this single occasion of use occurred
when marijuana was offered to him during a fishing trip with four old friends whom the individual had not
seen for several years. For example, none of the persons who participated with the individual in the 1996
fishing trip appeared to testify at the hearing. Since the individual has described two of these persons as
longstanding friends who attended his wedding, I find it unusual that he could not produce at least one of
these persons to testify on his behalf. Nor did the individual present the testimony of knowledgeable
friends in a position to corroborate his assertions with respect to drug use. As discussed below, even the
individual's wife was unavailable to provide corroborative testimony.

The two character witnesses who testified on behalf of the individual at the hearing did not provide the
kind of persuasive evidence concerning the individual's personal social activities which would have
allayed my doubts about his allegedly limited drug use. Both know the individual through the workplace
and currently have little outside social contact with the individual. The first of these witnesses to testify
stated that he began carpooling with the individual about fifteen years ago. This carpooling ended about
nine years ago when the witness moved to a different neighborhood. Tr. at 79. He provided the following
description of his present social contact with the individual:

We'll chitchat on the phone a little bit from time to time and then get together sometimes on the weekends.
Not too often but occasionally. Everybody's lives change, and [the individual] got remarried and he's had
all these children and is real involved with their lives and so -- and we don't have children, so we get
together but we don't get together as often.

Tr. at 82. Other than confirming the individual's assertion that he is very involved in the raising of three
small children and a teenager, this witness could not offer much information concerning the individual's
current social activities.

The other character witness called by the individual also indicated that his social contacts with the
individual were quite limited. This witness stated that he saw the individual only about twice a year at
social events outside the workplace. Tr. at 92. He indicated that these events centered around birthday
celebrations and other events related to their children. Tr. at 88-89. Accordingly, I find that the testimony
of these two witnesses are of very limited value in corroborating the individual's assertion that his
marijuana use was an isolated event.

At the hearing, the individual maintained that because of the demands of raising three small children, he
and his wife have very little social interaction with others and that the witnesses who testified on his
behalf are their most frequent social contacts.

... like I've said, I've probably seen these two people [the witnesses] more in the last two years than
anybody. We probably have somebody over to the house maybe two or three times a year. An average
week for me socially would be to get out to church on Sundays but basically, we may go to the park with
the kids.

... I usually try to get to work as early as I can so I can get home as early as I can. Usually when we get
home, there are either activities around the home -- this summer, you know, we had things around the
house, built a deck, a roof over that. That's what consumes my time.

If it's not, I deal with the kids when they get home. My wife works maybe one evening a week, and that's
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when I have what I call kid duty and I take care of them; but other than that, my days are going home and
then I play with the kids.

Tr. at 95-96. Clearly, the individual's wife is the person who could best corroborate these assertions
concerning the individual's attention to his family and his lack of other social activities. However, in spite
of my specific suggestion that she testify at the hearing, she did not appear. When questioned about this,
the individual offered the following explanation for her absence.

We had a little conflict with preschool today, and she needed to be there with my little one; so I made that
decision to tell her to be with her.

Tr. at 66. In light of my repeated emphasis on the importance of corroborative testimony, I am troubled by
the individual's apparent decision to allow a child-care problem to prevent his wife from testifying and
answering questions concerning the individual's fishing trip, his use of drugs, and his social activities.
Moreover, my impression of the individual's explanation is that it was offered as an excuse to justify his
wife's absence from the hearing and that he was not interested in presenting her testimony. Under these
circumstances, I view the individual's failure to present his wife as a witness as an indication that he may
be reluctant to have her subjected to questioning that could prove damaging to his case.

At my suggestion, the individual did provide a post-hearing letter from his wife concerning his drug use.
In that letter, she confirms his assertion that he went on a fishing trip with old friends that he had not seen
since their wedding reception, more than six years before. She describes her reaction to news of his
positive drug test for marijuana as follows:

I did not find out about his use of marijuana until that following Friday. Yes, I was very disappointed with
[him], because this was very out of character for him. I have never known [him] to use any kind of drug!
He has promised me that this would never happen again and I sincerely believe him and trust him. [He]
would never want to put me or our family through this again.

Ind. Exhibit 3. She also confirms the individual's assertions that his social life is family centered.

[The individual] is very much a family man and is involved with the upbringing of our children. When we
do get the opportunity to go out, which happens once every six months or so, we either spend it with
friends over dinner or it's just the two of us.

Id.

The testimony of the character witnesses and his wife's letter provide support for the individual's assertion
that he spends a great deal of time taking care of his home and family. His wife's letter also provides some
support for his description of the events that occurred the weekend before he tested positive for marijuana,
and contains her assertion that she has never known him to use any kind of drug. However, the weight that
I can give to the statements contained in his wife's letter must be quite limited. Her written assertions do
not carry the weight of sworn testimony and have not been subjected to questioning by the DOE/XXXXX
counsel or myself. Nor have I had the opportunity to assess her demeanor in making assertions or
responding to questions.

Aside from the written assertions of his wife, the only corroborative items of evidence in this proceeding
concerning the individual's alleged lack of marijuana use are the results of two prior random drug tests
performed by his employer. These tests indicate that in May 1990 and October 1992, the individual tested
negative for the presence of marijuana and other drugs. Ind. Ex. 2 at p. 1. The tests are helpful to know
about and add some weight to the individual's assertions. However, a period of almost three and one half
years elapsed between the October 1992 negative drug test and the March 1996 positive drug test. While
the negative drug tests strongly indicate that the individual was not a regular user of marijuana during the
period 1990 through 1992, there was ample time for the individual to become a regular user of marijuana
during the lengthy period between October 1992 and March 1996. The individual's positive drug test in
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1996 raises a strong concern that he could be a frequent or regular user of marijuana. In addition, the
testimony of the individual's drug counselor supports my concern that the individual may be minimizing
the number of times he used marijuana prior to his positive drug test. This evidence is not effectively
rebutted by negative drug tests from 1992 and 1990.

In conclusion, I believe that the weight of the evidence presented by the individual is insufficient to permit
me to find that his use of marijuana in recent years was confined to a single, isolated instance. This is not
a situation where a DOE access authorization holder has come forward voluntarily and confessed to a
single occasion of marijuana use. Here, the individual's drug use was revealed involuntarily through a
positive drug test, raising a strong concern that he may have been engaging in covert marijuana use on a
frequent or regular basis. In these circumstances, evidence independent of the individual's own testimony
is necessary if we are to accept a description of marijuana use where the limited duration and frequency of
usage operate as mitigating factors to support a finding of rehabilitation. Personnel Security Review, (Case
No. VSA-0087), 26 DOE ¶ ______ (September 30, 1996).

In this case, the individual's convincing account of his weekend fishing trip, coupled with his wife's
supporting letter, lead me to conclude that during the weekend prior to his March 1996 drug test, he shared
several marijuana cigarettes while on an overnight trip with four old friends. However, accepting this
much of his story is not sufficient to mitigate the DOE's security concerns, because other crucial elements
of his explanation are vague and uncorroborated. For example, his account of the events during his
weekend trip has been consistently vague concerning the issue of who brought the marijuana cigarettes on
the trip and passed them around. See Tr. at 61, PSI at 19. Accordingly, the individual has not persuaded
me that he was offered marijuana by someone else on the trip rather than procuring the marijuana himself.
Moreover, the individual has not convincingly established, through corroborative testimony or other
evidence, that this was his only use of marijuana in recent years. Under these circumstances, I conclude
that the individual has not brought forward effective corroborating evidence that his marijuana use is
mitigated by having occurred as a unique, isolated event that was instigated by others. See Personnel
Security Review (Case No. VSA-0051), 25 DOE ¶ 83,012 at 86,559 (1996).

In the present case, the individual seeks to demonstrate rehabilitation from marijuana use by completion of
a formal treatment program and by seven months of abstinence from the use of marijuana.<2> In a
September 11, 1996 letter to me, his drug counselor provided the following information concerning the
individual's rehabilitation efforts.

[The individual] attended eight (8) sessions of counseling.... He has received a substance abuse
assessment, including: (1) a history of his past and present use of drugs and alcohol, (2) The Short
Michigan Substance Abuse Screening Test, (3) assessment of problems which are commonly associated
with drug and alcohol abuse.

The counselor then offered the following diagnosis of the individual.

My clinical opinion is that [the individual] does not meet the DSM IV criteria for any Substance Abuse or
Dependency Disorders, with the possible exception of Nicotine Dependence.

Id. At the hearing, this counselor testified that beginning in March 1996, the individual attended
counseling sessions twice a month through July and once a month thereafter. At these sessions, the
counselor worked with him to develop a plan for relapse prevention and stress reduction. Tr. at 107. The
counselor offered his opinion that it is highly unlikely that the individual will use illegal drugs in this
future.

I would say that the chances of him resorting to an illegal drug or excessive alcohol use have been greatly,
greatly reduced by not only my program but also this hearing and other sanctions taken at work.

Tr. at 110. When asked to quantify the likelihood of a relapse, the counselor placed it at less than five
percent. Tr. at 111. However, the counselor also indicated that the individual has not completed the formal
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counseling program. The counselor stated that he expected his monthly counseling sessions with the
individual to continue for another five or six months. Tr. at 115.

Although the individual's counselor is optimistic concerning his progress toward rehabilitation, I am not
convinced that the individual has met Part 710's requirements for demonstrating rehabilitation. As
discussed above, in instances where recent drug use was an isolated incident or an infrequent event, the
DOE may accept the individual's assurance that he/she will not be involved with drugs while holding a
DOE access authorization. However, where illegal drug use is not an infrequent event, a twelve month
period of abstinence is generally required to demonstrate adequate evidence of rehabilitation and
reformation. Indeed, there is a consensus among substance abuse professionals that habitual users of
marijuana and other drugs are not sufficiently rehabilitated until they have abstained from the use of all
psychoactive substances for a period of at least 12 months. See Personnel Security Hearing (Case No.
VSO-0005), 24 DOE ¶ 82,753 at 85,529 (1995), aff'd, 25 DOE ¶ 83,013, terminated, (OSS June 7, 1995);
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 82,752 (1995), access
authorization revoked on other grounds, (OSS, May 22, 1995); Personnel Security Hearing (Case No.
VSO- 0023), 25 DOE ¶ 82,761 at 85,580 (1995); see also Personnel Security Hearing (Case No. VSO-
0103), 26 DOE ¶ _____ (slip opinion at 6) (October 24, 1996) and cases cited therein.

As discussed at length above, in the present case the individual has not established that his recent use of
marijuana was an isolated or infrequent event. Indeed, his drug counselor was unwilling to state that he
accepted the individual's assertions regarding the number of times he used marijuana. Tr. at 112-14.
Accordingly, there is a distinct possibility that the individual is consciously minimizing his use of
marijuana to his counselor and the DOE authorities and that he may have been a frequent recreational user
of the drug. Under these circumstances, I believe that it is appropriate to require a full year of
demonstrated abstinence by the individual in order to establish rehabilitation. Accordingly, I find that the
individual has failed to present sufficient information under 10 C.F.R. §710.8(k) regarding his use of
marijuana to permit me to find that he has mitigated the DOE's security concerns.

B. Criterion L

I also find that there is significant derogatory information in the possession of the DOE/XXXXX that
provides a sufficient basis for invoking Criterion L. In particular, the individual has testified inconsistently
concerning his past use of marijuana. Thirteen days after he admitted to his drug counselor that he
experimented with the use of marijuana once or twice while in college, he took part in a PSI where he
repeatedly asserted that he never used marijuana except during one recent weekend in 1996.

Questioner: So when was the first time you've ever used marijuana or experimented with marijuana?

Individual: That weekend.

Questioner: This is absolutely the first time you've ever used an illegal drug?

Individual: Uh, yes.

Questioner: You're certain of that?

Individual: I've always drank and my, I guess, my drug of choice.

Questioner: Has been alcohol? Okay. So this is the first time you used marijuana?

Individual: Yes.

PSI at p. 24.

False statements concerning drug use cannot be tolerated in security clearance holders. As pointed out by
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the Personnel Security Specialist in his testimony at the hearing, the security program is based on trust. If
an employee lies to the DOE, that trust is violated. In an effort to mitigate the concerns raised by his false
statements, the individual asserts that the feelings of stress and anxiety produced by the PSI caused him to
forget the instances of college drug use that he had recalled thirteen days earlier in his counseling session.
See June 7, 1996 Response to Notification Letter. I am not convinced by this explanation. The individual
may be consciously minimizing his drug use out of legitimate fear of reprisal. Indeed, his counselor has
testified that omissions and minimizations concerning illegal drug use are typical behaviors of persons
involved in those activities. Tr. at 112-13. I agree with the Security Specialist's conclusion that the
individual's statements constitute a violation of trust, and that he must demonstrate to the DOE that he can
be trusted again. Tr. at 14.

The individual has not mitigated these concerns at this time. In certain instances, false statements made to
the DOE and limited to the area of drug use can be mitigated by proof of rehabilitation and reformation
from that drug use. See Personnel Security Hearing, Case No. VSO-0005, 24 DOE ¶ 82,753 at 85,528
(1995). As discussed above, the individual has failed to establish that he has achieved rehabilitation from
the use of marijuana. Until his rehabilitation is complete, I find that a substantial doubt exists with respect
to the individual's ability to respond truthfully to the DOE concerning his drug use, and with regard to his
honesty, judgment, reliability, and trustworthiness for purposes of being entrusted with access
authorization.

V. Conclusions

In view of the criteria set forth in 10 C.F.R. Part 710.8 and the record before me, I am unable to find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. It is therefore my opinion that the individual's level
"Q" access authorization should not be restored.

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues.

All submissions must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
Avenue, S.W., Washington, D.C. 20585. In addition, a party must send a copy of each of its submissions
to the other party.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: November 14, 1996

<1>1/ Another possible defense to charges of drug use would be to allege rehabilitation. This method
would also require appropriate factual support by the individual. Similarly, an allegation that the drug test
itself was for some reason erroneous must be supported by credible evidence. See, Personnel Security
Hearing (Case No. VSO-0019), 25 DOE ¶ 82,759 (1995), request for review dismissed, Personnel
Security Review (Case No. VSA-0019), December 4, 1995.

<2>The individual's employer has subjected the individual to two random drug screens since he tested
positive for marijuana in March 1996. These tests, conducted on June 11, 1996 and September 18, 1996,
indicate that the individual has abstained from the use of illegal drugs in recent months. Ind. Ex. 2.
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Case No. VSO-0103, 26 DOE ¶ 82,761 (H.O. Fine
Oct. 24, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

October 24, 1996

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 8, 1996

Case Number: VSO-0103

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the Individual") to retain a
level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."<1>The Department of Energy's XXXXX Office (DOE) suspended the Individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be restored. For the
reasons stated below, it is my opinion that the Individual's access authorization should not be restored.

I. BACKGROUND

The events leading to the present proceeding began when the Individual, pursuant to a routine
reinvestigation of the Individual's eligibility to maintain a security clearance, signed and dated a
standardized security questionnaire (the questionnaire). The questionnaire generally consists of thirty
sections of questions pertaining to the Individual's fitness for a security clearance. The person completing
the form is required to sign and date the following certification:

My statements on this form, and any attachments to it, are true, complete, and are made in good faith. I
understand that a knowing and willful false statement on this form can be punished by fine or
imprisonment or both. (See section 1001 of title 18, United States Code).

Questionnaire at 9. Section 24 of the questionnaire is entitled "Your Use of Illegal Drugs and Drug
Activity." It consists of three questions:

(A) Since the age of 16 or in the last 7 years, whichever is shorter, have you illegally used any controlled
substance, for example, . . . cocaine, . . . ?

(B) Have you ever illegally used a controlled substance . . . while possessing a security clearance; or while
in a position directly and immediately affecting the public safety?
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(C) In the last 7 years, have you been involved in the illegal purchase, manufacture, trafficking,
production, transfer, shipping, receiving or sale of any narcotic, depressant, stimulant, hallucinogen, or
cannabis for your own intended profit or that of another?

Questionnaire at 8 (emphasis in the original). The Individual signed and dated a questionnaire in which he
answered each of these questions in the negative. Twenty-three days later, the Individual was arrested for
possession of cocaine.

On the next working day, the Individual reported his arrest to his employer's medical officer and requested
to be placed in a substance abuse treatment program. As a result of these events, a DOE Personnel
Security Specialist conducted a Personnel Security Interview (PSI) with the Individual in which he was
questioned about the arrest, his past drug use and his representations in the questionnaire that he had
neither used drugs in the past 7 years nor illegally used a controlled substance while possessing a security
clearance. During the PSI, the Individual admitted that he had: (1) used cocaine from late 1994 until the
date of his arrest; and (2) intentionally provided false information when completing his questionnaire.

Since this interview did not resolve the security concerns raised by the Individual's use of cocaine and
intentional provision of false information, his access authorization was suspended and an administrative
review proceeding was initiated. See 10 C.F.R. § 710.9. The administrative review process was
commenced by the issuance of a letter which notified the Individual that information possessed by the
DOE created a substantial doubt concerning his continued eligibility for access authorization (Notification
Letter). The Notification Letter specifies three areas of derogatory information described in 10 C.F.R. §
710.8. First, the Notification Letter presents allegations under Criterion K that the Individual used cocaine.
<2> Notification Letter at 2. Second, under Criterion F, the Notification Letter alleges that the Individual
intentionally provided false information when completing his questionnaire. Notification Letter at 1. <3>
Third, the Notification Letter charged under Criterion L (10 C.F.R. § 710.8(l)) that the Individual has
"engaged in unusual conduct or is subject to circumstances which tend to show that the individual is not
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security." Notification Letter at 2-3. The Individual filed a request for a hearing in
which he made a general denial of the allegations contained in the Notification Letter. This request was
forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as Hearing Officer.

At the hearing, the DOE presented only one witness, the DOE Personnel Security Specialist who had
conducted the Individual's PSI. The Individual testified on his own behalf and called three other witnesses.
The first two witnesses called by the Individual were his present and past supervisors. The Individual then
called his substance abuse counselor (the Individual's expert) to provide both expert testimony and
testimony based upon the counselor's personal knowledge of the Individual and the Individual's treatment
program. The record of this proceeding was closed when OHA received a copy of the transcript of the
hearing, See Transcript of Hearing, Case No. VSO-0103 (hereinafter cited as "Tr.").

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this
Opinion concerning the Individual's eligibility for access authorization are the following: the nature,
extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
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exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these
factors to the testimony and exhibits presented by both sides in this case.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). Instead, a different standard, designed to
protect national security interests is used. A hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that restoring his access authorization
"would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. § 710.27(d). This standard implies that there is a strong presumption against the
granting or restoring of a security clearance. See Department of the Navy v. Egan, 484 U.S. 518, 531
(1988) (clearly consistent with the national interest standard for the granting of security clearances
indicates that security determinations should err, if they must, on the side of denials); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance). Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security issues. Personnel Security Hearing, Case
No. VSO-0002, 24 DOE ¶ 82,752 at 85,511 (1995). In the present case, I have reached the opinion that the
Individual has not met his burden of proving that restoring his clearance is clearly in the national interest.

III. FINDINGS OF FACT AND ANALYSIS

A. Criterion K

There is no dispute that DOE's allegations under Criterion K are valid. The Individual has admitted that he
used cocaine on a weekly basis for a period of 15 to 18 months previous to his arrest. PSI at 10-12; Tr. at
24-25. This period was punctuated by a gap of three months when the Individual attempted to refrain from
using cocaine, but eventually relapsed. PSI at 11; Tr. at 141-42, 180-81, 212. An allegation of cocaine use
is a very serious matter, as this activity indicates a disregard for the law, raises questions about the user's
reliability, opens the user to possible blackmail or other forms of coercion, and demonstrates poor
judgment. In the present case, the record shows that the Individual's cocaine use actually caused a specific
defect in his judgment which led to his intentional provision of false information to the DOE.

The sole issue to be considered under Criterion K is whether the Individual has been sufficiently
rehabilitated from his cocaine use to resolve the serious security concerns raised in the Notification Letter.
The Individual asserts that he has mitigated the DOE's security concerns under Criterion K by undergoing
a successful chemical dependency rehabilitation. In support of this contention, the Individual has provided:
the testimony of his expert witness, documentary evidence of his frequent attendance at Alcoholics and
Narcotics Anonymous meetings, selected treatment records, and his own testimony.

As an initial matter, I note that in order to determine whether an Individual has been rehabilitated from
cocaine use I must consider the nature and extent of his cocaine use. The Individual has been diagnosed as
chemically dependent. Continuing Care Program (CCP) Discharge Summary at 1; Intensive Outpatient
Program (IOP) Discharge Summary at 1; Testimony of Individual's expert, Tr. at 93. Since his cocaine use
was a symptom of his chemical dependency, I cannot conclude that he has mitigated the Criterion K
security concerns arising from his cocaine use until he has established rehabilitation from his chemical
dependency.

I am impressed by the commitment and effort exhibited by the Individual in addressing his chemical
dependency. Immediately after his arrest for cocaine possession, the Individual sought treatment and was
referred to a nationally recognized substance abuse treatment center where he was placed in an intensive
out-patient treatment program (IOP) for a period of three weeks. According to the IOP discharge
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summary, his prognosis upon completion of the IOP was "fair to good." Id. The discharge summary further
recommended that the Individual participate in the facility's continuing care program (CCP), which
included both group and individual therapy sessions. According to the CCP Discharge Summary, the
Individual "completed all treatment plan assignments and appeared to gain benefit from them." CCP
Discharge Summary at 1. The CCP Discharge Summary went on to note:

Other good indicators of his progress in early recovery has [sic] been his attendance and participation in
12-step groups and this facility's Continuing Care Group. During this course of treatment he has been
attending AA/NA groups on the average of 7 times per week and consistently attended the weekly
continuing care group sessions.

CCP Discharge Summary at 1. The Individual has also submitted an After Care Meeting Attendance
Record which shows that he has attended Alcoholics and Narcotics Anonymous meetings on an almost
daily basis.

The Individual's expert cited the following factors as positive signs that the Individual's recovery will
succeed: (1) his recovery has been internally motivated (Tr. at 113), (2) a relative absence of external
stressors (Tr. at 115-16), (3) his highly enthusiastic participation in his treatment program (Tr. at 120 and
124), and (4) his frequent attendance of Alcoholics and Narcotics Anonymous meetings. The Individual's
expert further testified that the Individual's chemical dependency disorder is currently considered to be in
Early Full Remission under the diagnostic criteria set forth in the American Psychiatric Association's
Diagnostic and Statistical Manual of Mental Disorders - IV (DSM-IV) [at 178-181] because the Individual
has not used alcohol or drugs for a period of approximately six months. Tr. at 121 and 157.

The evidence set forth above has convinced me that the Individual is fully committed to his rehabilitation.
Unfortunately, however, the duration of the Individual's abstinence is not sufficient to resolve the serious
security concerns raised by his cocaine use. The present inquiry is not a moral judgment, but rather an
assessment of risk and reliability. Given the Individual's previous history of relapse, cocaine use over an
extended period (from 15 to 18 months), cocaine dependency diagnosis, and the highly addictive nature of
cocaine, a finding that he has been rehabilitated would be premature.

The Individual has testified that he had previously tried to discontinue his cocaine use, but had eventually
suffered a relapse after approximately three months. Tr. at 180-181. This previous history of relapse after
three months suggests that the Individual must establish a sustained period of abstinence before I could
conclude that he does not present an unacceptably high risk of relapse.

A number of highly qualified expert witnesses have testified in previous DOE Security Hearings that
individuals with substance abuse disorders are not sufficiently rehabilitated until they have abstained from
the use of all psychoactive substances for a period of at least 12 months. See e.g., Personnel Security
Hearing, Case No. VSO-0063, 25 DOE ¶ 82,789; Personnel Security Hearing, Case No. VSO-0005, 24
DOE ¶ 82,753, affirmed 25 DOE ¶ 83,013, terminated, (OSS June 7, 1995); Personnel Security Hearing,
Case No. VSO-0014, 25 DOE ¶ 82,755; Personnel Security Hearing, Case No. VSO-0018, 25 DOE ¶
82,758.

The testimony of these experts reflects a widely held view among substance abuse professionals. This
consensus is also reflected in the DSM-IV's diagnostic course specifiers for Chemical Dependency
Disorders which distinguish between Early Remission and Sustained Remission. Specifically, the DSM-IV
states:

Because the first 12 months following Dependence is a time of particularly high risk for relapse, this
period is designated Early Remission. After 12 months of Early Remission have passed without relapse to
Dependence, the person enters into Sustained Remission.

DSM-IV at 179. As the quote indicates, this consensus among substance abuse professionals exists
because substance dependent individuals present a significantly higher danger of relapse during the first 12

file:///cases/security/vso0063.htm
file:///cases/security/vso0063.htm
file:///cases/security/vso0005.htm
file:///cases/security/vsa0005.htm
file:///cases/security/vso0014.htm
file:///cases/security/vso0018.htm


Case No. VSO-0103, 26 DOE ¶ 82,761 (H.O. Fine Oct. 24, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0103.HTM[11/29/2012 1:33:05 PM]

months following their sobriety date. This significantly higher rate of relapse provides a sound and
reasonable basis for the experts' consensus opinion that a period of 12 months of abstinence from the use
of alcohol and drugs is generally necessary to establish rehabilitation. This 12 month standard is not a hard
and fast rule. It therefore must be flexibly applied on a case-by-case basis in the DOE's security clearance
proceedings. However, Hearing Officers have not deviated from this standard absent significant mitigating
circumstances.

The Individual's expert testified that there is no clinical significance to the 12-month standard. Tr. at 146.
However, the Individual's expert conceded that the longer one remains abstinent, the less likely they are to
relapse. Tr. at 157. More importantly, the Individual's expert, citing the DSM-IV standard, also conceded
that the Individual would have to abstain for a period of at least 12 months to be considered in "full
remission." Id. In light of the weight of evidence set forth above showing that the 12-month standard is
widely recognized, I accord little weight to the Individual's expert testimony that there is no clinical
significance to the 12-month standard.

I find that the Individual's use of a particularly addictive drug, his history of intentionally providing false
information to the DOE when his disorder was in an active state and his prior history of relapse indicate
that reducing the period of abstinence necessary to establish his rehabilitation from 12 months to 6 months
is not warranted. I therefore find that the Individual has not mitigated the DOE's security concerns with
regard to Criterion K.

B. Criterion F

Under this criterion, DOE's security concerns are based upon the Individual's admittedly intentional
provision of false information in completing his questionnaire. PSI at 25-27; Tr. at 200. The Individual
contends that the DOE's Criterion F security concerns are mitigated since his intentional provision of false
information was symptomatic of his chemical dependency. The Individual further claims that as a result of
his alleged rehabilitation from chemical dependency, such dishonest acts are unlikely to recur. In support
of these contentions, the Individual's expert explained that denial and deceit are typical symptoms of the
disease of chemical dependency. Tr. at 106-08.

The Individual's falsifications are confined to a single isolated incident that was obviously motivated by his
desire to conceal his cocaine use. Moreover, at all times after his arrest, the Individual appears to have
exhibited candor about his cocaine use. This candor was reflected in his testimony at the hearing and
during his PSI. Even the Personnel Security Specialist who made the initial recommendation to
discontinue the Individual's access authorization testified that he believed that the Individual had been
honest and forthright with him at all times subsequent to this arrest. Tr. at 24-5 and 37-38. Both of the
Individual's former supervisors who testified at the hearing believed the Individual to be honest and
trustworthy. Tr. at 56 and 66. This evidence along with the expert witness' testimony linking the
Individual's chemical dependency disorder to the falsification, has convinced me that the Individual's
falsifications were symptomatic of his chemical dependency. I am therefore convinced that as long as the
Individual's chemical dependency is in remission, he is not likely to repeat his prior history of
intentionally providing false information to the DOE.

However, the Individual's past history of providing false information while his chemical dependency
disease was in an active state evidences a high probability that the Individual would repeat his prior
history of intentionally providing false information if his chemical dependency were to revert to an active
state. Until the DOE can be assured to a reasonable degree of probability that the Individual's chemical
dependency is unlikely to return to an active state, it would not be prudent allow him to maintain a
security clearance. Since I have concluded that the Individual has not abstained from the use of
psychoactive substances for a sufficient amount of time to convince me that he is unlikely to relapse, I
find that the DOE's security concerns under Criterion F have not been mitigated.

C. Criterion L



Case No. VSO-0103, 26 DOE ¶ 82,761 (H.O. Fine Oct. 24, 1996)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0103.HTM[11/29/2012 1:33:05 PM]

Criterion L refers to information that an individual has "[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the Individual may be subject to pressure, coercion, exploitation or duress
which may cause the Individual to act contrary to the best interests of the national security." 10 C.F.R.
710.8(l). In the Notification Letter, DOE specifies four security concerns to support its charge that the
Individual's behavior falls within the scope of Criterion L.

The Individual's provision of false information and use of cocaine have raised serious doubts about his
suitability to maintain a DOE access authorization. Both his use of drugs and provision of false
information have shown that when the Individual's chemical dependency is in an active state, his judgment
and reliability are seriously impaired and his trustworthiness cannot be assumed. When the Individual
made the decision to use cocaine he knowingly violated the law as well as DOE regulations. By doing so,
he put his career and even his freedom in jeopardy, thereby exhibiting extremely poor judgment.

The same can be said about the Individual's decision to provide false information on the questionnaire. The
questionnaire specifically warned the Individual that intentional provision of false information would
constitute a violation of both the DOE Regulations and at least two federal criminal statutes. Nonetheless,
the Individual intentionally provided false answers to two of the questions in the questionnaire. The
intentional provision of false information was a blatantly dishonest act which raises obvious questions
about the Individual's honesty, judgment and reliability. Once again, I find that the Individual's disregard
for the law and his career raise grave concerns about his judgment, reliability and trustworthiness.

DOE also contends that the Individual's statement to the police officer who frisked him on the night of his
arrest that a lump in his pocket was marijuana when in fact the lump was cocaine is further evidence of the
Individual's dishonesty, untrustworthiness, susceptibility to coercion or duress, or likelihood to act in a
manner contrary to the national interest. I agree with the DOE's assessment of this statement and find it
constitutes an unmitigated security concern under Criterion L.

DOE contends that the Individual's failure to seek drug treatment until he was arrested and concerned
about the possibility of incarceration constitutes a Criterion L security concern. It is true that the Individual
had exhibited poor judgment by failing to seek treatment at an earlier date. However, the Individual has
mitigated this concern by entering treatment and by submitting evidence that he is highly self-motivated to
recover.

Clearly, the Individual's cocaine use, provision of false information to the DOE and false statement to a
police officer, indicates that at least until he began treatment, the Individual lacked the judgment,
reliability and trustworthiness necessary to maintain a DOE access authorization. The Individual attributes
his lapses in judgment and character to his chemical dependency. After reviewing the record, I am inclined
to agree with him on that point. I am also inclined to agree that his chemical dependence is in remission.
However, the chemical dependency has not been in remission for a long enough time to convince me that
his risk of relapse is low enough to mitigate the DOE's security concerns. Accordingly, I find that the
Individual has not mitigated the DOE's security concerns with regard to Criterion L as expressed and
supported in the Notification Letter.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual's chemical dependency has not been in
remission for a long enough period to convince me that his risk of relapse is low enough to warrant
restoration of his access authorization. The DOE therefore has a sufficient basis for invoking Criteria F, K,
and L in the circumstances under which the DOE has suspended the Individual's access authorization.
Since the Individual has not shown mitigating circumstances with respect to the DOE's allegations under
Criteria F, K, and L, I conclude that the Individual has not demonstrated that restoring his clearance would
not endanger the common defense and would be clearly consistent with the national interest. Therefore, it
is my opinion that the Individual's access authorization should not be restored at this time.
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The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date:

<1>/ An "access authorization" is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization, security clearance, or "Q" clearance.

<2>/ Criterion K applies to information that the Individual has: "Trafficked in, sold, transferred, possessed,
used, or experimented with a drug or other substance listed in the Schedule of Controlled Substances
established pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine,
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to dispense drugs
in the practice of medicine, or as otherwise authorized by law." 10 C.F.R. § 710.8(k).

<3>/ Criterion F applies to information that the Individual has: "Deliberately misrepresented, falsified, or
omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive
Positions, a personnel qualifications statement, a personnel security interview, written or oral statements
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for
DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31." 10 C.F.R. §
710.8(f).
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Case No. VSO-0104, 26 DOE ¶ 82,758 (H.O.
Goering, Oct. 4, 1996)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:July 12, 1996

Case Number: VSO-0104

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to receive
access authorization<1> under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."
Because reliable information in the possession of the Department of Energy's XXXXX Operations Office
(DOE/XXXXX) created a substantial doubt about the individual's eligibility for a security clearance, the
Manager of the DOE/XXXXX has authorized the institution of the administrative review procedures set
forth at 10 C.F.R. Part 710. Based on the record before me, I am of the opinion that the individual should
not be granted an access authorization at this time.

I. Background

The individual is currently employed by a DOE/XXXXX contractor. He was required to apply for access
authorization so that he could perform his work in restricted locations. On June 16, 1995, the individual
completed a Questionnaire for Sensitive Positions [hereinafter the QSP], and on December 18, 1995,
DOE/XXXXX conducted a Personnel Security Interview [hereinafter the PSI] with the individual. As a
result of DOE/XXXXX's investigation and review, the DOE/XXXXX determined that derogatory
information concerning the individual created a substantial doubt about his eligibility for an access
authorization. Specifically, the DOE/XXXXX discovered information regarding the individual's use of
illegal drugs and other unusual conduct. Accordingly, the DOE/XXXXX's Manager obtained

authority from the Director of the Office of Safeguards and Security to initiate an administrative review
proceeding.

On May 29, 1996, the DOE/XXXXX commenced the administrative review proceeding by issuing a letter
to the individual notifying him that the DOE/XXXXX possessed information which created a substantial
doubt concerning his eligibility for access authorization. See Letter from Assistant Manager for
Management and Administration, DOE/XXXXX, to the individual (May 29, 1996) [hereinafter
Notification Letter]. The Notification Letter specifically identified the derogatory information at issue and
explained how that information came within the purview of three criteria set forth in 10 C.F.R. § 710.8,
which are discussed in Section II below. In addition, the Notification Letter informed the individual of his
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right under the regulations to file a written response to the derogatory information and to request a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access
authorization.

On June 21, 1996, the individual requested a hearing concerning this matter and filed a response to the
derogatory information contained in the Notification Letter. Letter from the individual to Whom it May
Concern (June 21, 1996) [hereinafter Response]. The DOE/XXXXX transmitted the individual's hearing
request, pursuant to the provisions of 10 C.F.R. § 710.25(a), to the Director of the Office of Hearings and
Appeals (OHA), who received it on July 12, 1996. The OHA Director appointed me as Hearing Officer in
this case on July 15, 1996. I subsequently convened a hearing in this matter.

At the hearing, the individual represented himself and testified on his own behalf. The DOE/XXXXX
called three additional witnesses, including a DOE/XXXXX personnel security specialist and XXXXX,
M.D., a psychiatrist who interviewed and tested the individual at the request of the DOE/XXXXX. See
Transcript of Personnel Security Hearing [hereinafter Hearing Tr.].

II. Substantive Regulatory Criteria At Issue

As noted above, the Notification Letter included a specific description of information in the possession of
the DOE/XXXXX that the agency regards as derogatory and which, in the opinion of the DOE/XXXXX,
creates a substantial doubt as to the individual's eligibility to hold a security clearance. The information
concerned: (1) a psychiatric diagnosis that the individual suffered from substance abuse; (2) alleged use of
illegal drugs by the individual; and (3) statements made by the individual at the PSI. According to the
Notification Letter, the information falls within the ambit of three regulatory criteria, paragraphs (h), (k)
and (l) of 10 C.F.R. § 710.8. Criterion (h) concerns information which reveals that a person has:

[a]n illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability.

10 C.F.R. § 710.8 (h). Criterion (k) describes information that a person has

[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances
Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
by a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by law.

10 C.F.R. § 710.8(k). Criterion (l) describes information that a person has:

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of national security. Such conduct or circumstances include, but are not limited to, criminal
behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon which
DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. § 710.8(l).

III. Findings of Fact

Based on my consideration of all the evidence in the record in this proceeding, which includes the
documents the DOE/XXXXX and the individual submitted to OHA in connection with the hearing and all
other papers the parties have filed with me, as well as the testimony presented at the hearing, I make the
following findings of fact:
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A. Psychiatric Evaluation

The individual was interviewed for about one hour by XXXXX, M.D., a board-certified psychiatrist, on
January 31, 1996. On the basis of the interview and other information in the possession of the
DOE/XXXXX, Dr. XXXXX presented a report to DOE/XXXXX on February 19, 1996, in which he
concluded that, with respect to the drug phencyclidine (PCP), the individual met the Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV) criteria for substance abuse. DOE
Exhibit 8 at 54.<2> Those criteria are:

A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as
manifested by one (or more) of the following, occurring within a 12 month period:

(1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, or home
(e.g., repeated absences or poor work performance related to substance use; substance related absences,
suspensions, or expulsions from school; neglect of children or household)

(2) recurrent substance use in situations in which it is physically hazardous (e.g., driving an automobile or
operating a machine when impaired by substance use)

(3) recurrent substance-related legal problems (e.g., arrests from substance-related disorderly conduct)

(4) continued substance use despite having persistent or recurrent social or interpersonal problems caused
or exacerbated by the effects of the substance (e.g., arguments with spouse about consequences of
intoxication, physical fights)

B. The symptoms have never met the criteria for Substance Dependence for this class of substance.

DOE Exhibit 8 at 51 (quoting DSM-IV at 182-83). Dr. XXXXX found that the individual met criteria A1
(based on his suspension from vocational school for excessive absences and his suspension from work
after testing positive for PCP use), A2 (based on his positive drug test for PCP), A4 (based on his
continued use of PCP and concealment of that use from his girlfriend after she demanded that he stop
using), and B (because, although he met the criteria for Polysubstance Dependence,<3> he did not meet
the criteria for PCP dependence). DOE Exhibit 8 at 5, 10-11, 51. Dr. XXXXX also found that the
individual's mental condition causes, or may cause, a significant defect in judgment and reliability, based
on the effects of PCP generally and on the individual in particular. In his report, Dr. XXXXX noted that
"PCP intoxication produces some of the most dangerous and unpredictable behaviors known in
psychiatry," and in his testimony stated that "[o]f all the drugs of abuse, PCP is by far the most
problematic. When people are under the influence of it, they can get quite aggressive, irrational." DOE
Exhibit 8 at 54; Hearing Tr. at 50. Since the manifestations of the diagnostic criteria are well documented
in Dr. XXXXX's report and the individual has not presented any evidence to dispute the factual basis of
Dr. XXXXX's conclusions, I find that the individual has been properly diagnosed according to the DSM-
IV as having a mental condition, substance abuse, which causes, or may cause a significant defect in
judgment or reliability.

B. Involvement With Drugs

With respect to the DOE/XXXXX's allegations of the individual's involvement with illegal drugs, the
individual admits to using marijuana once in grade school and to using, more recently, both PCP and
cocaine. Response at 1. The individual also admits that he has purchased and sold PCP. PSI at 58-59.

In its Notification Letter, DOE/XXXXX alleges that the individual "used PCP . . . from approximately
1980 until 1993 or 1994." Notification Letter, Enclosure 2 at 1. Although there is some ambiguity as to
exact dates in the individual's statements, I conclude that the individual used PCP from approximately
1985 to early 1994 (at which time he tested positive for PCP use).<4> It is unclear from the record exactly
how frequently he used PCP, but based on the individual's own statements, I conclude that he used the
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drug at least once a week and as many as four times a week during this period. PSI at 54-56.

As for his use of cocaine, the individual does not dispute that he used the drug in approximately 1988 or
1989, and also in 1995, prior to testing positive for cocaine on March 13, 1995.<5> The individual claims
in his response that he used cocaine a total of four or five times in 1988. Response at 1. Yet, the individual
contradicted this claim in the PSI, in which he stated he used cocaine "once a week" or "three, four, four
or five times a month . . . ." PSI at 47. Of these two contradictory statements, I am more inclined to believe
the individual's statement made against his own interest during the PSI, and therefore conclude that the
individual used cocaine from three to five times per month.

C. Information Provided at the PSI

The individual has agreed with the following allegations in the Notification Letter regarding information
he provided at the PSI: (1) "He stated that he used cocaine only once. However, after further questioning,
he admitted to using on multiple occasions"; (2) "He has not told his live-in girlfriend or his mother the
full extent of his drug use and could not inform them because they would not respect him"; and (3) "He
lied to a substance abuse counselor regarding his substance abuse after a positive drug test . . . ." Response
at 1.

The DOE also alleged in the Notification Letter that at the PSI the individual "stated he did not use
marijuana. However, after further questioning, he admitted to using it." Notification Letter, Enclosure 2 at
2. The individual responded that, "I stated that I currently do not use marijuana but have used it in the
past." Response at 1. I find that the DOE's allegation is true to the extent that the individual did first state
in the PSI that he had not used marijuana, and immediately thereafter admitted that he had. PSI at 44
(when asked whether he had used marijuana, individual stated "No. I, I, I d -- yeah, I tried it, but it made
me paranoid"). However, this admission was not obtained "after further questioning," as stated in the
Notification Letter, and there is no evidence in the record indicating that the individual currently uses
marijuana.

IV. Analysis

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

Once the DOE has made a showing of derogatory information raising security concerns, the burden is on
the individual to come forward at the hearing with evidence to convince the DOE that granting his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a strong presumption
against the granting or restoring of a security clearance. See Department of Navy v. Egan, 484 U.S. 518,
531 (1988) ("clearly consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of denials"); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against
the issuance of a security clearance). Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security issues. Personnel Security Hearing, 24
DOE ¶ 82,752 at 85,511 (1995).

Among the factors I will consider in rendering a determination concerning the individual's access
authorization are the following: the nature, extent, and seriousness of his conduct; the circumstances
surrounding his conduct, including knowledgeable participation; the frequency and recency of his conduct;
his age and maturity at the time of the conduct; the voluntariness of the participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for his
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant or material factors. 10 C.F.R. §§ 710.7(c), 710.27(a). It is the totality of
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these facts and circumstances that will guide me in evaluating whether the individual's access authorization
should be granted. As will be discussed below, after careful consideration of the record in view of the
standards set forth in 10 C.F.R. Part 710, I find that the DOE/XXXXX properly invoked the criteria set
forth in the Notification Letter in questioning the individual's eligibility for a security clearance. I further
find that the arguments advanced by the individual in his defense do not mitigate the security concerns
underlying these criteria. Therefore, it is my opinion that the individual's access authorization should not
be granted.

The DOE/XXXXX relies on 10 C.F.R. § 710.8(h), (k) and (l) as the bases for questioning the individual's
eligibility for access authorization. I will begin my analysis by considering the mental condition charge,
based on section 710.8(h). I will then consider the DOE concerns regarding the individual's involvement
with illegal drugs, activities which are governed by section 710.8(k), and will conclude with an analysis of
the individual's honesty, trustworthiness, and reliability, the standards for which are set forth in section
710.8(l).

A. The Individual's Mental Condition (Criterion (h))

I found above that the individual was properly diagnosed according to the DSM-IV as having a mental
condition, substance abuse, which causes, or may cause a significant defect in judgment or reliability. The
DOE personnel security specialist who testified at the hearing stated the individual's mental condition gave
rise to a concern that, given the actual or potential effect of the condition on the individual's judgment or
reliability, the DOE could not count on the individual to "follow security regulations or work in a secured
area without any compromise to the area." Hearing Tr. at 37.

In his report, Dr. XXXXX also stated that he found no evidence of formal rehabilitation and inadequate
evidence of reformation from substance abuse. DOE Exhibit 8 at 55-56. At the hearing, Dr. XXXXX was
present during the testimony of the individual. Based on his observations, Dr. XXXXX testified that he
would not change his report in any way. Hearing Tr. at 55. In Dr. XXXXX's opinion, complete abstinence
from all psychoactive substances during a period of "active treatment" would constitute adequate evidence
of rehabilitation. DOE Exhibit 8 at 56. Dr. XXXXX explained in his report:

Either one of two options would be acceptable as active treatment:

1. Satisfactory completion of a professionally led, outpatient, alcohol/drug treatment program, with a
minimum of 50 hours of active, professionally led treatment over a minimum of 6 months.

or

2. Documentation of attendance at 12-step recovery programs--i.e., Alcoholics Anonymous (AA) or
Narcotics Anonymous (NA)--for a minimum of 100 hours, at least once a week, for a minimum of 12
months.

Id. Dr. XXXXX stated that he would find adequate evidence of reformation (as distinct from
rehabilitation) if the individual were to completely abstain from psychoactive substances for a minimum
of two years. Id.

The individual has not entered into or completed a drug treatment program or attended a 12-step recovery
program. He nonetheless contended at the hearing that he no longer has a problem with drugs and that he
has no intention of abusing drugs in the future. Hearing Tr. at 21. He also claimed that Dr. XXXXX's
opinion as to rehabilitation and reformation is based on his general knowledge, and that the doctor does
not know him well enough as an individual to be able to predict whether he will relapse into drug abuse.
Id. at 87-88.

Regarding the individual's expressed intention to refrain from using drugs in the future, Dr. XXXXX
testified that these were "good intentions, but that is certainly no guarantee. When I was asked about
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rehabilitation and reformation, I felt that because of the long drug use history that he really needed two
years of not using it to say that you're sort of reformed . . . ." Id. at 55. In addition, Dr. XXXXX testified
that he had taken into account factors unique to the case of the individual in reaching his conclusion that
he was not rehabilitated or reformed. The doctor recognized that the individual is in a relatively stable
social situation (e.g., he is living with his girlfriend and is holding down a job) and that he had
successfully stopped smoking tobacco. These factors the doctor saw as "good prognosis signs for not
relapsing," but still believed there was too great a risk of relapse at present due to the individual's long
history of drug use.

As discussed above, the law places a heavy burden of persuasion on the individual to overcome the
security concerns raised by the DOE. Based on the record before me, I find that the individual has not
presented sufficient evidence of rehabilitation or reformation from substance abuse.

B. The Individual's Involvement with Illegal Drugs (Criterion (k))

I have made the following findings of fact regarding the individual's involvement with illegal drugs. The
individual used marijuana once in grade school, used cocaine three to five times per week in
approximately 1988 and 1989 and at least once in 1995, used PCP two or three times per week from 1985
to approximately 1987 or 1988, used PCP between one and four times from approximately 1987 or 1988
until early 1994, and admits that he has purchased and sold PCP.

Several concerns are raised by evidence that an individual has engaged in trafficking, selling, transferring,
possessing, using or experimenting with illegal substances. First, any involvement with illegal drugs
demonstrates a disregard for the law. In addition, an individual who uses and/or sells illegal drugs opens
himself to blackmail or other forms of coercion, because he may want to conceal his usage. Moreover,
even if the individual is only an occasional user, while the individual is under the influence of drugs, he
may be more susceptible to pressure, coercion, or exploitation.

As stated above, among the factors I am to take into account in reaching my opinion are the nature, extent,
and seriousness of the individual's past conduct and the frequency and recency of that conduct. In this
case, the individual's past drug use was long-term and relatively frequent. On the other hand, assuming
that the individual has abstained from using illegal drugs for over one and one-half years, the chances are
less that the individual may use illegal drugs in the future. However, based on the expert testimony of Dr.
XXXXX, there is still a significant risk at the present time that the individual will relapse into substance
abuse. On balance, the factors present render less reliable any assurances that the individual may now
make regarding his intention not to use illegal drugs in the future.

Although the individual's efforts at reformation are commendable, the role of the Hearing Officer in these
proceedings is to render an opinion as to whether access authorization can be granted or restored at the
present time. Consistent with this role, prior Hearing Officer opinions have found that "it is premature for
the individual to invoke her partially completed rehabilitation program as a mitigating factor to the
security concerns raised . . . ." Personnel Security Hearing, 24 DOE ¶ 82,753 at 85,529, aff'd, 25 DOE ¶
83,013 (1995). As discussed in the preceding section, the individual has not been abstinent long enough
for me to conclude that he is yet reformed from his prior drug use.

The DOE regulations state that my decision as to access authorization is to be "a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Employing this common-
sense approach, after considering the mitigating factors discussed above, I conclude that the DOE properly
relied upon the criterion at 10 C.F.R. § 710.8(k) as a basis for questioning the individual's eligibility for a
Q clearance.

C. The Individual's Honesty, Reliability, and Trustworthiness (Criterion (l))

file:///cases/security/vso0005.htm
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I found above that the individual was dishonest in the PSI in response to questions about his use of
marijuana and cocaine. The individual has admitted that he lied to a substance abuse counselor regarding
his drug use. Hearing Tr. at 31-32. The DOE personnel security specialist testified at the hearing that these
instances of dishonesty demonstrate "that he was not only deceptive to the Department of Energy, but
there is a pattern of deception to other people in regards to the drug use . . . ." Id. at 41.

There are essentially no factors present in this case which would mitigate the concerns raised by the
individual's lack of candor. The record reveals not only one isolated incident of dishonesty. Nor can I
excuse the individual's false statements as youthful indiscretions, as the instances are quite recent and the
individual is in his late twenties. As an adult, the individual must be held accountable for his conduct,
particularly when that conduct reflects dishonesty.

It is therefore my opinion that the individual's dishonesty with the DOE forms a sufficient basis for the
DOE/XXXXX to conclude that the individual has engaged in unusual conduct that tends to show that he is
not honest, reliable, or trustworthy. Therefore, I find that the DOE/XXXXX had ample justification to rely
on 10 C.F.R. § 710.8(l) in questioning the individual's eligibility for access authorization.

V. Conclusion

For the reasons set forth above, I am of the opinion that the record in this case supports a finding that the
individual suffers from a mental condition, substance abuse, which causes, or may cause a significant
defect in judgment or reliability, as set forth in 10 C.F.R. § 710.8(h), and from which he has not been
sufficiently rehabilitated or reformed. I also find that DOE/XXXXX was justified in invoking 10 C.F.R. §
710.8(k) based on the individual's long history of involvement with illegal drugs. Finally, I find that
because the facts presented raise serious questions regarding the honesty, reliability, and trustworthiness of
the individual, the DOE properly invoked 10 C.F.R. § 710.8(l) in questioning the individual's eligibility for
access authorization. Accordingly, I cannot find that granting the individual access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest, and
it is my opinion that the individual should not be granted access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering
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Staff Attorney

Office of Hearings and Appeals

Date:

<1>Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

<2>Dr. XXXXX also found that the individual met the criteria for "Polysubstance Dependence, Without
Physiological Dependence." However, the DOE did not believe this diagnosis raised a security concern
because of the doctor's finding that the condition was "probably in Sustained Full Remission." Exhibit 8 at
54, discussed in Hearing Tr. at 37-38 (emphasis in original).

<3>See supra note 2.

<4>Although the Notification Letter alleges that the individual began using PCP in 1980, the individual
stated in the QSP that he began using it in 1985. QSP at 2. I find the individual's statement to be credible,
as it is consistent with his answers in the PSI and at the hearing, in which he indicated that he started using
PCP in high school. PSI at 53; Hearing Tr. at 15.

<5>Each of the two drug tests, the first which detected PCP and the second which detected cocaine, was
taken by the individual at the request of a previous employer.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

February 3, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 26, 1996

Case Number: VSO-0106

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (the Individual) for continued access
authorization under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.<1> The Individual's
access authorization was suspended by an Operations Office of the Department of Energy (DOE). As
explained below, it is my opinion that the Individual's access authorization should not be restored.

I. Procedural Background

The Individual has been employed by a DOE contractor since 1990. In March 1995, the Individual
reported to the DOE that he had been arrested for Driving Under the Influence of Alcohol (DUI). Pursuant
to 10 C.F.R. § 710.9(a), the DOE conducted a recorded Personnel Security Interview (PSI) with the
Individual on August 31, 1995. Since information creating doubt as to the Individual's eligibility for a
security clearance remained unresolved after that interview, the DOE requested that the Individual be
interviewed by a licensed physician specializing in psychiatry who is a contracted consultant to the DOE
(the DOE psychiatrist). Following his evaluative interview with the Individual,

the DOE psychiatrist prepared a report for the DOE, which was dated October 18, 1995. On the basis of
that report and other information obtained about the Individual, the DOE suspended his security clearance
and requested from the Director of the DOE Office of Safeguards and Security the authority to conduct an
administrative review proceeding under 10 C.F.R. Part 710, Subpart A.

The administrative review proceeding began with the issuance of a Notification Letter, which informed
the Individual that "[r]eliable information in the possession of the DOE has created a substantial doubt
concerning [his] eligibility for continued access authorization. . . ." In accordance with 10 C.F.R. § 710.21,
the Notification Letter included a statement of that derogatory information. The Notification Letter also
stated that the Individual was entitled to a hearing before a Hearing Officer in order to resolve the
substantial doubt regarding his eligibility for access authorization. The Individual requested a hearing by
filing a written response to each of the allegations in the Notification Letter. The DOE forwarded the
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Individual's request for a hearing to the DOE's Office of Hearings and Appeals and I was appointed the
Hearing Officer in this matter.

Following a prehearing conference as required by 10 C.F.R. § 710.25(f), I held a hearing on this matter. At
the hearing, the DOE Counsel called the DOE psychiatrist and a DOE Personnel Security Specialist as
witnesses. The Individual called the following witnesses: the Individual's probation officer, a board-
certified neuropsychologist and forensic psychologist (the neuropsychologist), one of the Individual's shift
supervisors, and the Individual himself. During the course of this proceeding, the DOE Counsel and the
Individual each submitted four exhibits.

II. Statement of Derogatory Information

In the Statement of Charges attached to the Notification Letter, the DOE alleged that the Individual has
"an illness or mental condition which, in the opinion of a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist, causes, or may cause, a significant defect in judgment or
reliability." Notification Letter, Enclosure 1 (citing 10 C.F.R. § 710.8 (h) [Criterion H]). The DOE also
alleged that the Individual has "been, or is, a user of alcohol habitually to excess, or has been diagnosed by
a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist, as alcohol
dependent or as suffering from alcohol abuse," which is derogatory information under 10 C.F.R. § 710.8(j)
(Criterion J). Finally, the DOE alleged that the Individual has "engaged in . . . unusual conduct or is
subject to . . . circumstances which tend to show that the individual is not honest, reliable, or trustworthy. .
. . Such conduct or circumstances include, but are not limited to, criminal behavior. . . ." See 10 C.F.R. §
710.8(l) (Criterion L).

The information presented in the Notification Letter in support of these allegations can be summarized as
follows:

A. According to the October 18, 1995 evaluation report, it was the opinion of the DOE psychiatrist that the
Individual (1) suffers from a number of illnesses or mental conditions, i.e., alcohol abuse, alcohol
dependence, dysthymia disorder (depression), generalized anxiety disorder, and a mixed personality
disorder with avoidant and antisocial features, which cause, or may cause, a significant defect in judgment
or reliability; and (2) is a user of alcohol habitually to excess, and has not shown adequate evidence of
rehabilitation.

B. In statements provided to the DOE, the Individual admitted that he had been arrested for and pleaded
guilty to DUI in November 1987 and March 1995; that he had been in bars and consumed alcohol in
violation of the terms of his probation after his March 1995 DUI arrest; and that he has continued to
consume alcohol, despite the negative consequences it has produced in his life.

Although three discrete criteria under Section 710.8 are cited in the Notification Letter, all of the
derogatory information in this case arises from the individual's consumption of alcohol. Accordingly, the
initial questions to be addressed are whether the individual is a "user of alcohol habitually to excess"
(Criterion J) and whether, as a result of his consumption of alcohol, he has an "illness or mental condition
which in the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist, causes, or may cause, a significant defect in his judgment or reliability" (Criterion H), and
has engaged in conduct or is subject to circumstances that tend to show that he is not "honest, reliable, or
trustworthy" (Criterion L). In addition, other mental disorders that the DOE psychiatrist identified in his
diagnosis must also be addressed, to the extent that they are not directly linked to the Individual's
consumption of alcohol.

III. Findings of Fact and Analysis

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The facts
concerning the Individual's consumption of alcohol are basically not disputed by the Individual, who
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acknowledges that he is an alcoholic. Transcript of Hearing (Tr.) at 234. The Individual also does not
dispute that he was arrested on the two occasions cited in the Notification Letter and that he was drinking
and driving on those occasions. Nor does he dispute the DOE psychiatrist's opinion that he suffers from
two mental conditions, alcohol abuse and alcohol dependence, which cause or may cause a significant
defect in judgment and reliability. One of the Individual's own witnesses, a mental health professional,
concurs in the diagnosis of alcohol disorders. Accordingly, with respect to alcohol- related charges
contained in the Notification Letter, I will summarize the material in the record that supports a finding
regarding the derogatory information and address more fully the mitigating factors under Criteria H, J and
L. However, the Individual has challenged the DOE psychiatrist's diagnosis with respect to the other
mental conditions described in his evaluative report, and I will express my opinion regarding them in a
separate section.

A. Alcohol-Related Charges

1. Derogatory Information

According to the DOE psychiatrist, the Individual suffers from alcohol abuse and alcohol dependence. The
DOE psychiatrist arrived at this diagnosis as the result of his psychiatric assessment of the Individual. In
performing that assessment, the DOE psychiatrist spent three hours evaluating the Individual in a personal
interview, and then had him complete four diagnostic tests, including the Minnesota Multiphasic
Personality Inventory, 2d Edition (MMPI-2) and the Millon Clinical Multiaxial Inventory, 3d Edition
(MCMI-III). Report of the DOE Psychiatrist, October 18, 1995 (Report) at 1. On the basis of his
evaluation, the DOE psychiatrist stated at the hearing that the Individual suffered from "not only alcohol
abuse but a form of dependency. I felt that the dependency may be more of a psychological dependency
than a physical or physiological dependency, because he wasn't drinking on a regular basis." Tr. at 113. At
the time of the evaluation, the Individual told the DOE psychiatrist that he had not consumed alcohol since
July 31, 1995. Report at 2. The DOE psychiatrist reported that the Individual had started consuming
alcohol in high school and had continued since that time, with "periodic bouts of excessive consumption to
the extent of intoxication at nearly every episode." Id. The DOE psychiatrist also noted that these bouts of
abuse occurred only on days off from work and never interfered with the individual's work performance.
Report at 2. The DOE psychiatrist surmised that the Individual was in a state of denial regarding his use of
alcohol, especially in light of his admission of blackouts after drinking. Report at 2. See also Tr. at 124
(citing Transcript of Personnel Security Interview, August 31, 1995 (PSI Tr.) at 26). His diagnosis of
denial was confirmed by test results, in particular the MMPI-2's MAC-R scale, which measures a person's
propensity to develop addiction problems. According to the DOE psychiatrist, the Individual's score on this
scale indicated denial or minimization of this propensity. Report at 8. In addition, he believed that the
Individual was also alcohol dependent, because the Individual resorted to consuming alcohol when he was
psychologically distressed, "to solve [his] psychological or emotional stress." Tr. at 114. He further stated
that the results of the MCMI-III test indicated alcohol dependence. Id. at 139.

Shortly before the hearing, the Individual submitted to a second mental health evaluation, this time by the
neuropsychologist. At the time of this second evaluation, the Individual stated that he had last consumed
alcohol on June 4, 1996. Report of the Neuropsychologist, October 11, 1996 (Neuro Report) at 2. The
evaluation consisted of a clinical interview and the administration of three diagnostic tests: the MMPI-2,
the MCMI (2d Edition), and the Substance Abuse Subtle Screening Inventory. The neuropsychologist
stated, both in his report and in his testimony at the hearing, that he agreed with the DOE psychiatrist's
diagnosis of the Individual's alcohol disorder. Neuro Report at 3; Tr. at 189. His diagnosis of the
Individual with respect to alcohol use varied significantly from that of the DOE psychiatrist's in one
aspect: he found that the Individual was no longer denying his dependency on alcohol. Neuro Report at 3;
Tr. at 186.

It is clear from the above discussion that at the time of both mental health assessments the Individual
suffered from "an illness or mental condition" in the opinion of licensed professionals. In order to meet the
regulatory standard of Criterion H, however, a person must not only have "an illness or mental condition,"
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but that illness or mental condition must cause a "significant defect in judgment or reliability." See 10
C.F.R. § 710.8(h). It was the DOE psychiatrist's opinion that the Individual's alcohol dependence has
caused a defect in his judgment, as demonstrated by the following: (i) the Individual had two alcohol-
related arrests, Tr. at 125; (ii) the Individual would not acknowledge that drinking had contributed to the
breakup of their marriage, Report at 12 (contrasting Individual's position to that of former spouse's, as
cited in the Office of Personnel Management Report of Investigation regarding the Individual, Former
Spouse's Testimony (OPM Testimony) at 3); (iii) the Individual felt he was competent to control his
alcohol consumption, id.; and (iv) the Individual "used alcohol for the wrong reasons: to enhance comfort
in social relationships, to improve mental functioning, and to help manage (or soften) moods." Id. In view
of this opinion by a practicing psychiatrist of the Individual's mental health at the time of his first
evaluation, the explanation provided in support of that opinion, and the later corroboration by the
neuropsychologist, who was the Individual's own witness, I find that the DOE properly relied on Criterion
H in suspending the Individual's security clearance.

I also find that the DOE had a sufficient basis for invoking Criterion J. In his report, the DOE psychiatrist
concluded that the Individual was a user of alcohol habitually to excess without adequate or sufficient
alcohol reformation or rehabilitation. Report at 13. In the DOE psychiatrist's opinion, the Individual's
drinking pattern met Criterion J because he has used alcohol episodically to the point of intoxication since
his high school years, when he was once suspended form school for drinking and required to attend
counseling. Report at 11-12, 13; see also PSI Tr. at 14 (explanation by Individual). Furthermore, both
mental health professionals diagnosed the Individual as suffering from alcohol abuse and alcohol
dependence. Id. at 11; Neuro Report at 3, 4, 5.

As stated above, the Statement of Charges also indicates security concerns under Criterion L of the
regulations. These concerns are not based on the opinions of mental health professionals but rather on the
DOE's analysis of facts and statements it acquired during this proceeding. The evidence is set forth here.
The Individual was arrested twice for DUI, and pleaded guilty to the charge both times; this constitutes
criminal behavior. PSI Tr. at 7, 12; Statement of Charges at 2. During his Personnel Security Interview the
Individual made inconsistent statements about his compliance with the terms of his probation following his
second DUI conviction, first stating that he was complying and later admitting that he had not. PSI Tr. at
9, 18, 23. I agree with the DOE that such conduct raises questions of honesty, reliability, and
trustworthiness. The fact that he did violate the terms of his probation, id. at 18; Tr. at 239, 276-277, 289-
290, similarly raise questions of reliability and trustworthiness. Finally, the Individual's continued use of
alcohol in spite of its negative impact on his life, including his suspension from school (PSI Tr. at 13-14),
the DUIs, marital difficulties (id. at 34, 35, 37), and possible enforcement of penalties for violation of
probationary terms (id. at 37) also brings into question the Individual's judgment, because, as of the time
of the issuance of the Notification Letter, he failed to acknowledge the negative impact. In light of this
evidence, I find that the DOE properly relied on Criterion L in suspending the Individual's security
clearance.

In view of the above, I find that the DOE's allegations of derogatory information under Criteria H, J and L
relating to the Individual's consumption of alcohol have been established. Moreover, I find that the
Individual's consumption of alcohol raises legitimate security concerns on the part of the agency. As the
DOE Personnel Security Specialist stated in her testimony, a person who habitually drinks alcohol to
excess or suffers from the mental condition of alcohol abuse or alcohol dependence does not exhibit
complete good judgment and reliability, qualities that are essential for individuals with access to classified
information and special nuclear material. Tr. at 64. It is for this reason that Hearing Officers in DOE
security clearance proceedings have consistently found that alcohol abuse, alcohol dependence and the
habitual excessive use of alcohol raise important security concerns. See, e.g., Personnel Security Hearing
(Case No. VSO-0079), 25 DOE ¶ 82,803 (1996); Personnel Security Hearing (Case No. VSO-0018), 25
DOE ¶ 82,758, aff'd, 25 DOE ¶ 83,006 (1995); Personnel Security Hearing (Case No. VSO-0042), 25
DOE ¶ 82,771 (1995). In addition, each of the Individual's actions related to his use of alcohol that the
DOE discussed in its Statement of Charges under Criterion L also raises important security concerns. See,
e.g., Personnel Security Hearing (Case No. VSO-0099), 26 DOE ¶ 82,760 (1996).
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2. Mitigating Factors

A finding of derogatory information does not end the evaluation of the evidence concerning the
Individual's eligibility for access authorization. The regulations state that "[t]he decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest." 10
C.F.R. § 710.7(a). In the present case, the Individual contends that there are mitigating factors that
alleviate the agency's security concerns and justify the restoration of his security clearance. In evaluating
whether the derogatory information has been mitigated, I have considered the factors set forth in Section
710.7(c): the nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; his age and maturity at
the time of the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for his conduct, the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence.

In support of his position, the Individual first states that he has never consumed alcohol while working,
and that his drinking off the job has not adversely affected his reliability and trustworthiness while on the
job. Secondly, he states that he has totally abstained from alcohol for a number of months, has no
intention to resume drinking, and is participating in alcohol rehabilitation in the form of Alcoholics
Anonymous (AA).

At the hearing, there was considerable testimony that the Individual has been a reliable and conscientious
employee. The Individual's supervisor described him as an exemplary employee: knowledgeable,
conscientious, timely, and dependable. Tr. at 218. The supervisor testified that he had no recollection that
the Individual had been arrested for DUI and had never seen the Individual intoxicated. Id. at 224. The
DOE Personnel Security Specialist stated that her review of the records in this case gave no indication that
the Individual's use of alcohol affected his job performance. Tr. at 92-93. Testimony that the Office of
Personnel Management obtained from the Individual's former spouse also reflects that his alcohol
consumption never interfered with his work. OPM Testimony at 4.

The testimony about the Individual's job performance is evidence in the Individual's favor. The DOE
considers such information as positive, mitigating factors when assessing security concerns, according to
the DOE Personnel Security Specialist. Tr. at 84-85. However, the Individual's sobriety and reliability on
the job do not overcome the security concerns presented in this case. Excessive consumption of alcohol off
the job raises security concerns because of the possibility that a clearance holder may say or do something
under the influence of alcohol that violates security regulations. See Personnel Security Hearing (Case No.
VSO-0079), 25 DOE ¶ 82,803 (1996); Personnel Security Hearing (Case No. VSO-0054), 25 DOE ¶
82,783 at 85,730 (1995) (citing Cole v. Young, 351 U.S. 536, 550 n.13 (1956)). The fact that this has
apparently not occurred in the past is no guarantee that it will not occur in the future.

These security concerns would be mitigated, however, if there were sufficient evidence of rehabilitation or
reformation, so that I could conclude that it was highly unlikely that the Individual would abuse alcohol in
the future. The Individual stated at his Personnel Security Interview that he attended two short-term
counseling programs, one for two Saturdays and another for one hour a week for eight weeks, besides AA
meetings. PSI Tr. at 10. In his report, the DOE psychiatrist recommended continued and fuller
participation in AA, and in the event that AA proved not to be successful, an inpatient alcohol treatment
program. Report at 14. During his evaluation by the DOE psychiatrist, the Individual stated that he had
had his last alcoholic drink about ten weeks earlier. Id. According to his testimony, the Individual
continued to use alcohol occasionally during the following year. Tr. at 239-240. The Individual's probation
officer testified that such relapses are not uncommon or unexpected. Id. at 32. Although the Individual
stated in his Personnel Security Interview in August 1995 that he was not actively involved in AA and had
no sponsor, he did state that he attended AA meetings. PSI Tr. at 11. The probation officer, however,
testified that having a sponsor is an extremely important part of the AA program, and without one, the
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participant is "in trouble with his program." Tr. at 35.

At the hearing the Individual testified that he had his last alcoholic drink on June 4, 1996, that he was now
actively involved in AA, and that he now had a sponsor. Id. at 252, 248, 247. The Individual further
testified that he does not intend to drink in the future. Id. at 254. He also acknowledged at the hearing that
he is an alcoholic. Id. at 231. The neuropsychologist, whom the Individual saw more than three months
after his last drink, diagnosed him as alcohol dependent in "early full remission." Neuro Report at 5. At the
hearing, the neuropsychologist testified that the most significant change in the Individual in the year
between the DOE psychiatrist's examination and his examination was that the Individual had stopped
denying his alcohol problem. Tr. at 186; Neuro Report at 4. He based his conclusion not only on his
observation of the Individual's activities, Tr. at 186, but also on the results of the standardized evaluative
tests that he administered to the Individual. Neuro Report at 2. He also stated that the Individual's
increased involvement in social activities had also improved the Individual's mental health by decreasing
his isolation. Neuro Report at 4; Tr. at 187. The neuropsychologist further testified that in his opinion, the
Individual fits the statistical model of a person more likely to have a "better outcome." Tr. at 193.

In the administrative review process, it is the Hearing Officer who has the responsibility for assessing
whether an individual with alcohol problems has presented sufficient evidence of rehabilitation or
reformation. See 10 C.F.R. § 710.27. Hearing Officers properly give a great deal of deference to the expert
opinions of psychiatrists and other mental health professionals regarding rehabilitation and reformation.
See, e.g., Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of
rehabilitation); Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no
rehabilitation). I am persuaded from the testimony that the Individual had abstained from alcohol for five
months at the time of the hearing. In addition, I am convinced that he has been attending AA meetings
regularly and has had an AA sponsor for approximately the same length of time. Nevertheless, the two
mental health professionals who have evaluated the Individual agree that he is alcohol dependent. The
neuropsychologist, who performed his evaluation more recently, determined that the condition is in early
full remission on the basis of the Individual's reported abstention. When questioned about whether such
remission constitutes evidence of rehabilitation or reformation, he responded that although all alcoholics
are at risk of drinking again, "if you have full remission of one year, the probability is very good that
you're going to be able to retain your sobriety for a long period of time." Tr. at 212 (emphasis added).
Similarly, at the hearing the DOE psychiatrist expressed his opinion that "until a person has gone [without
alcohol for] probably a year or maybe a little longer [relapses] are very possible." Tr. at 164.

While I am persuaded that the Individual sincerely intends to abstain from alcohol and has been actively
participating in AA, I am unable to find that there has been sufficient rehabilitation or reformation to
mitigate the DOE's security concerns. My position is based primarily on the relatively short period of time
for which the Individual has been abstinent and the expert testimony of two mental health professionals.
These same considerations have led Hearing Officers in other recent DOE security clearance cases to find
that there was insufficient evidence of rehabilitation or reformation. See Personnel Security Hearing (Case
No. VSO-0079), 25 DOE ¶ 82,803 (1996) (five months); Personnel Security Hearing (Case No. VSO-
0018), 25 DOE ¶ 82,758, aff'd, 25 DOE ¶ 83,006 (1995) (five months); Personnel Security Hearing (Case
No. VSO-0031), 25 DOE ¶ 82,770 (1995) (nine months); Personnel Security Hearing (Case No. VSO-
0038), 25 DOE ¶ 82,769 (1995) (eight months); Personnel Security Hearing (Case No. VSO-0029), 25
DOE ¶ 82,766 at 85,609, aff'd, 25 DOE ¶ 83,003 (1995) (four months).

An important factor in my determination regarding rehabilitation and reformation is that the Individual has
only recently overcome his denial of an alcohol problem that has affected him for roughly half his life. His
actions that raised security concerns under Criterion L-- the DUIs, the inconsistent statements made in the
Personnel Security Interview, the continued consumption of alcohol during probation in spite of the
probationary terms, and the long-time pattern of continued alcohol use in spite of the problems it caused
in his life-- illustrate that, at least until very recently, the Individual was unwilling or unable to own up to
the fact that he has a serious alcohol problem. Since his last alcoholic drink in June 1996, the Individual
appears to have accepted his problem and has taken commendable steps toward addressing it. However, at
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this time, he is not far enough along in his efforts at rehabilitation for me to find that the agency's security
concerns regarding his alcohol problems have been mitigated. Until the Individual has progressed further
along his course of rehabilitation, I believe that the security concerns that the DOE has raised under
Criteria H, J and L will continue to be substantial.

B. Other Mental Disorders

1. Derogatory Information

In his evaluative report the DOE psychiatrist diagnosed the Individual as suffering from a number of non-
alcohol-related mental disorders. He specified these conditions as dysthymia (serious, prolonged
depression), generalized anxiety disorder related to the dysthymia, and non-specific personality disorders.
Report at 7-9, 11, 13. His concern was that the Individual's alcohol problems and depressive disorder were
intertwined. Id. at 13; Tr. at 152. He recommended that

the subject should be treated for both the alcohol abuse syndrome and the depressive disorder, since each
of these disorders directly aggravates the other. The subject has used alcohol to relieve the depression, but
this actually makes the depression worse. In the absence of alcohol use, the symptoms of depression and
anxiety would be reduced.

Report at 13. The DOE psychiatrist recognized that "the subject has had several recent significant losses
(divorce, separation from children, sale of house, and financial strains)." Id. He identified the depression
as chronic, id., and as possibly hereditary. Id. at 3; Tr. at 119. He also maintained that the Individual
denied the degree of his depression and offered that such denial is not unusual, particularly where the
person has lived with his depression for a long time and it is not so severe as to prevent the person from
functioning . Tr. at 117-118, 145. He described the personality disorder as being "composed of avoidant
type personality features and antisocial personality traits which might be best characterized as being what
we call characterological. They're really not antisocial but more of acting out behavior that's less than
probably criminal behavior." Tr. at 114. According to the DOE psychiatrist, the MMPI-2 reinforced his
initial diagnosis: it indicated that the Individual can be tense, anxious and depressed. Tr. at 137. In
addition, he stated that the MCMI-III indicated that the Individual displayed an avoidant personality. Tr. at
139. The DOE psychiatrist also testified that depression can impair a person's judgment and, when left
untreated, can lead to physical abuse and, in severe cases, suicide. Id. at 128-129. Although the DOE
psychiatrist was clear that in his opinion the Individual's degree of depression had not progressed to such
levels, his concern was that the Individual self-medicated his symptoms of depression with alcohol, which
served only to intensify those symptoms and further impair his judgment. Id. at 119, 125. In addition,
through the DOE Personnel Security Specialist, the DOE has established that any mental illness, including
depression, that could affect a worker's judgment and reliability is a security concern because those
qualities are important in an employee who handles classified information or special nuclear material. See
Tr. at 106. In view of the above, I find that, at the time it suspended the Individual's access authorization,
the DOE properly relied on derogatory information with respect to the Individual's depression and other
associated mental disorders in suspending the Individual's access authorization.

2. Mitigating Factors

Although the neuropsychologist who evaluated the Individual nearly a year after the DOE psychiatrist
fundamentally agreed with the DOE psychiatrist's diagnosis of the Individual's alcohol problems, he
clearly disagreed with his diagnosis of depression and other associated mental disorders. The form of each
evaluation was the same: each professional interviewed the Individual and administered a battery of
diagnostic tests. The two tests relevant to this area of assessment were the MMPI and the MCMI. I note
that at the hearing it was acknowledged that the DOE psychiatrist and the neuropsychologist had
administered different editions of the tests. See, e.g., Tr. at 159. The neuropsychologist reported that all
results from the MMPI he administered were within normal limits; that is, there were no indications that
the Individual suffered from any of the mental disorders with which the DOE psychiatrist diagnosed the
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Individual. Neuro Report at 2. The results of the second MCMI, however, indicated, in addition to alcohol
dependence, "clear evidence of marked self-doubts and a deflated sense of self-esteem." Id. Together with
other traits, the MCMI portrayed a person, according to the neuropsychologist, whose "major characteristic
is one of dependent conformity." Id.; Tr. at 181. Nevertheless, the neuropsychologist contended that the
test results indicate a "personality style" rather than a personality disorder. Report at 3.

The neuropsychologist's assessment of the Individual differed from that of the DOE psychiatrist in two
significant respects. First, he contended that the Individual has a "more avoidant schizoid personality
style" that is "fueled by feelings of inadequacy and attendant anxieties, particularly under social
situations." Id. Nevertheless, he reported that "[w]hile these characteristics are obvious in both clinical
interview and psychological testing, they do not reach a severity that warrants a diagnosis of a personality
disorder." Id. at 4; see Tr. at 185. Second, the neuropsychologist expressed his opinion that the DOE
psychiatrist did not adequately consider his observations and the test results "within the context of the
losses [the Individual] had realized immediately prior to that evaluation," that is, his divorce and effective
loss of his children. Report at 3. In contrast, he reported,

At the time of this evaluation, [the Individual] does not demonstrate evidence of significant depression. In
fact, the indices for mood disorder are well within normal limits on all tests administered. Additionally, he
does not present with symptoms consistent with depression. It is likely that he was depressed at the time of
[the DOE psychiatrist's] evaluation. However, it is my opinion that this was largely reflective of situational
factors.

Id. at 4; see Tr. at 183.

In sum, the evidence presented in this proceeding is that of two mental health professionals with divergent
diagnoses. Although the DOE psychiatrist's diagnosis of depression and associated mental disorders
clearly meets Criterion H, the neuropsychologist's diagnosis on the basis of an evaluation nearly one year
later clearly does not. It is inappropriate to accept without question a more recent diagnosis as controlling,
particularly where, as here, the earlier diagnostician reviewed the later evaluation and continues to
maintain the correctness of his own diagnosis. See Tr. at 152. In this case, however, we have standardized
evaluative tests on which to rely. Quantitative results of the tests administered earlier supported the DOE
psychiatrist's diagnosis of depression and associated disorders; quantitative results of the tests administered
later did not. I find it difficult to ascribe the wide discrepancy in results to distinctions between different
editions of the same tests. Given the totality of the evidence and testimony presented in this case, I find it
far more likely that the discrepancy can be accounted for as a matter of a temporary mental condition, that
is, situational depression, which dissipated over time to the extent that psychological testing indicated its
presence, and that of other related disorders, at one time and their absence one year later. It is therefore my
opinion that the DOE's security concerns regarding the Individual's depression and associated mental
disorders under Criterion H have been mitigated by the passage of time, which has demonstrated that the
Individual's depression was situational in nature, as supported by the more current diagnosis.<2>

IV. Conclusion

For the reasons set forth above, I find that the DOE's security concerns regarding the Individual's
diagnosed depression, anxiety disorder, and personality disorders have been mitigated by a more current
diagnosis. Nevertheless, I do find that the Individual has been a user of alcohol habitually to excess and
has illnesses or mental conditions, specifically alcohol abuse and alcohol dependence, which, in the
opinion of both a licensed physician and a board-certified psychologist, cause or may cause a significant
defect in judgment or reliability. In addition, I find that the Individual's alcohol- related conduct tends to
show that the Individual is not honest, reliable or trustworthy. Moreover, in resolving the issue concerning
the Individual's eligibility for access authorization, I find that the derogatory information has not been
mitigated by sufficient evidence of rehabilitation, reformation or other pertinent behavioral changes. After
considering all the relevant information, favorable or unfavorable, in a comprehensive and common-sense
manner, it is my opinion that the Individual has not demonstrated that restoring his clearance would not
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endanger the common defense and would be clearly consistent with the national interest. Accordingly, it is
my opinion that the Individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, DC 20585-0107, and served on the other party. If either party elects
to seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response with 20 days of receipt of the statement.

William Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: February 3, 1997

<1>"An access authorization (also referred to as a "security clearance") is an administrative determination
that an individual is eligible for access to classified information or special nuclear material. 10 C.F.R. §
710.5.

<2>I note that the DOE psychiatrist expressed an opinion at the hearing regarding the potential benefits of
the Employee Assistance Program Referral Option (EAPRO) for this Individual. At the hearing he
maintained that the Individual continued to present personality disorders, Tr. at 158, and stated that
EAPRO is not available for persons "if the mental condition or mental disorder is the primary issue." Id. at
164. However, he was willing to speculate that if the Individual was abstaining from alcohol, his mental
disorders would likely be less prevalent, and he might benefit from EAPRO. Id. at 165. EAPRO allows a
clearance holder who admits to having a substance abuse problem to maintain his access authorization,
provided that the individual abstains from the substance and enters a rehabilitation program. EAPRO,
however, is designed for cases that have not been referred for administrative review under 10 C.F.R. Part
710, and the determination by DOE Security on whether to offer EAPRO is not subject to review by a
Hearing Officer. See Personnel Security Hearing (Case No. VSO-0005), 25 DOE ¶ 82,753 (1995).
Nevertheless, in view of the DOE psychiatrist's testimony and the commendable efforts the Individual has
made to deal with his alcohol problem through abstention and full participation in AA, I believe that this
would be an appropriate case for EAPRO if it were available at this late stage in the process. See
Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996); Personnel Security Hearing
(Case No. VSO- 0038), 25 DOE ¶ 82,769 (1995).
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

December 3, 1996

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: August 12, 1996

Case Number: VSO-0108

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXXXXXXXXXX (hereinafter "the
individual") for an access authorization. The regulations governing the individual's eligibility are set forth
at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter
or Special Nuclear Material." This opinion will consider whether, based on the testimony and other
evidence presented in this proceeding, the individual is eligible for access authorization.

I. Procedural Background

This administrative review proceeding was commenced by the issuance of a Notification Letter to the
individual on June 12, 1996. The Notification Letter stated that information in the possession of the
Department of Energy (DOE) office responsible for determining the individual's eligibility for access
authorization (the DOE office) created a substantial doubt concerning that eligibility. The Notification
Letter stated that the information indicated a pattern of financial irresponsibility, a security concern under
10 C.F.R. § 710.8(l) (Criterion L). In addition, the Notification Letter stated that the information indicated
that the individual deliberately provided false information to the DOE on various DOE forms and in the
Personnel Security Interview (PSI), a security concern under 10 C.F.R. § 710.8(f) (Criterion F).

On July 3, 1996, the individual requested a hearing. The DOE office forwarded the request to the Office of
Hearings and Appeals (OHA). On August 14, 1996, I was appointed the Hearing Officer in this matter. I
advised the individual, in a September 3, 1996 letter and during the pre-hearing conference, that she had
the burden of providing evidence to mitigate the security concerns specified in the Notification Letter. In
accordance with 10 C.F.R. § 710.25(e) and (g), a hearing was held. The Hearing Transcript will be cited as
"Hr. Tr. at ___."

Three witnesses testified at the hearing. Two witnesses were called by the DOE office. The first was a
DOE security specialist. The second was a personnel security official. The individual testified on her own
behalf.
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II. Standard of Review

Administrative review is authorized when the existence of derogatory information leaves unresolved
questions about an individual's eligibility for access authorization. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6).

In an administrative review proceeding, the burden is on the individual to come forward with testimony or
evidence to convince the Hearing Officer that access authorization "will not endanger the common defense
and security and will be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard
is designed to protect the national interest and, therefore, differs from the standard applicable to a criminal
case in which the burden is on the government.

A decision concerning eligibility for access authorization is based on a consideration of all relevant
information. The regulations provide:

The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.

10 C.F.R. § 710.7(a). In considering an individual's eligibility for access authorization, DOE officials are
required to take into account

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the voluntariness of the participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and
other relevant and material factors.

10 C.F.R. § 710.7(c). Thus, the regulations provide for a full consideration of any mitigating
circumstances that an individual might present.

III. Substantive Regulatory Criteria At Issue

The Notification Letter cites derogatory information under two regulatory criteria: Criterion L and
Criterion F.

Derogatory information under Criterion L is information that indicates that the individual has:

Engaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon
which the DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. § 710.8(l).

Derogatory information under Criterion F is information that indicates that the individual has

Deliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
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relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.

10 C.F.R. § 710.8(f).

IV. Factual Background

The facts leading to the security concerns expressed in the Notification Letter are not in dispute. The facts
concern indebtedness and financial delinquencies, as well as inaccurate statements on DOE forms and
during the PSI. The transcript of the PSI will be cited as "PSI Tr. at __."

A. Indebtedness and Delinquencies

The individual and her husband did not make timely payment of their federal income taxes for the years
1986, 1987, 1992, 1993, and 1994. The Internal Revenue Service (IRS) obtained judgments for the years
1986 and 1987, and filed a tax lien for the years 1992 and 1993. As of February 1996, the individual and
her husband still owed the IRS approximately $20,000 for the years 1992 through 1994.

The individual, or the individual and her husband, had seven judgments entered against them during the
period 1990 through 1994. These judgments concerned indebtedness for consumer purchases, medical
expenses, and a delinquent line of credit. The individual did not satisfy these judgments. Instead, the debts
were discharged in a 1994 bankruptcy proceeding, discussed below.

In 1990, the individual was convicted of a misdemeanor for writing a bad check. The individual recalls
two occasions, one about ten years ago, the other about three years ago, in which she wrote bad checks.
PSI Tr. at 87.

The individual has been delinquent on other obligations. The individual repeatedly failed to make timely
payment of her car insurance premiums, which resulted in repeated lapses of her car insurance. PSI Tr. at
35, 79-85. At the time of the PSI, the individual was delinquent on a car loan. Id. at 35.

The individual or the individual and her husband sought relief in bankruptcy court on three occasions: in
1985, 1994, and 1995. PSI Tr. at 56-60.<1> The 1985 and 1994 proceedings were Chapter 7 proceedings
in which non-secured debt was discharged; the 1995 proceeding was a Chapter 13 proceeding, which
required the individual and her husband to make payments to the court. The individual and her husband
withdrew from the Chapter 13 proceeding, citing the required payments as being too high.

During the ten year period in which the foregoing events occurred, the individual, or the individual and her
husband, incurred expenses which included the following. Shortly before or after the 1985 bankruptcy, the
individual and her husband took out a second mortgage loan to finance the construction of a $20,000
backyard swimming pool. PSI Tr. at 72-73. In October 1994, one month before filing for bankruptcy, the
individual financed the purchase of a new car. Id. at 14, 46.

B. Inaccurate Statements in DOE Forms and During the PSI

The individual provided inaccurate information in two Applications for Federal Employment (SF171s), a
Questionnaire for Sensitive Positions (SF86), and a PSI. In all but one instance, the inaccurate information
related to the facts set forth above.

1. IRS Delinquencies

The individual stated on her June 1994 SF171 and her November 1994 SF86 that she did not have any
delinquent federal debts. Question 44 of the June 1994 SF171 asked:

Are you delinquent on any Federal debt? (Include delinquencies arising from Federal taxes, loans,
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overpayment of benefits, and other debts to the U.S. Government plus defaults on Federally guaranteed or
insured loans such as student and home mortgage loans.)

Question 27b of the November 1994 SF86 asked:

Are you now over 180 days delinquent on any loan or financial obligation? Include loans or obligations
funded or guaranteed by the Federal Government. ...

The individual answered "no" to the above questions, despite the fact that, at the time, the individual was
delinquent in the payment of her taxes for the years 1992 and 1993.

2. Tax Liens and Judgments

The individual also failed to disclose on her November 1994 SF86 the tax liens and judgments entered
against her. Question 27a asked:

In the last five years have you or a company over which you exercised some control, filed for bankruptcy,
been ordered bankrupt, been subject to a tax lien, or had legal judgment rendered against you for a debt?
If you answered "Yes" provide date of initial action and other information requested below.

The individual answered "Yes," listed the 1994 bankruptcy but failed to list the tax liens and judgments.

3. Misdemeanor Conviction

The individual stated on her June 1992 and June 1994 SF171s and her November 1994 SF86 that she had
not been convicted of any crime. Question 42 of the June 1992 and June 1994 SF171s asked:

During the last 10 years have you forfeited collateral, been convicted, been imprisoned, been on probation,
or been on parole? ...

Question 23e of the November 1994 SF86 asked:

In the last 5 years, have you been arrested for, charged with, or convicted of any offense(s) not listed in
response to a, b, c, or d above? (Leave out traffic fines of less than $100.)

During the PSI, the individual was asked if she had ever been arrested or charged for passing bad checks.
PSI Tr. 86, 87. The individual answered "No" to the foregoing questions, despite the existence of the 1990
misdemeanor conviction for writing a bad check. Id.

4. Educational Achievement

Finally, the individual stated in Item 28 of her June 1994 SF171 and Item 10 of her November 1994 SF86
that she had received an associate of arts degree. In her PSI, she stated that she believed that she had a
degree, but was not sure. PSI Tr. at 9-11, 89. The investigation revealed that the college in question has no
record of her attendance and did not hold classes during the period of claimed attendance.

V. Analysis

A. Criterion L Concerns

1. Derogatory Information

Security concerns under Criterion L relate to whether an individual has engaged in unusual conduct which
tends to show he "is not honest, reliable or trustworthy" or that he "may be subject to pressure, coercion,
exploitation, or duress" which may cause the individual to act contrary to the national interest. Criterion L
specifies that such conduct includes "a pattern of financial irresponsibility," 10 C.F.R. § 710.8(l), which is
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therefore a very serious security concern, see, e.g., Personnel Security Hearing, VSO-0081, 25 DOE ¶
82,805 at 85,853 (1996).

As discussed above, the individual has not disputed the existence of the indebtedness and delinquencies
cited in the Notification Letter. These problems are not trivial ones, they span 10 years and, therefore, they
indicate "a pattern of financial irresponsibility" under Criterion L.

Given the undisputed nature of the derogatory information, there are two ways in which the individual can
attempt to mitigate the security concerns. The first is by providing evidence of additional facts to establish
that her past behavior was not financially irresponsible. The second is by providing evidence of
rehabilitation.

2. Whether Mitigating Circumstances Exist

a. The individual's assertions

With respect to the past ten years, the individual asserts that she was financially responsible, except
perhaps with respect to the purchase of the swimming pool and some other smaller expenditures for
clothing and travel. PSI Tr. at 71-77; Request for Hearing at 1. The individual views her failure to meet
her financial obligations as matters largely beyond her control. PSI Tr. at 71- 77; Request for Hearing at 1.
The individual states that when she and her husband bought their house in the early 1980's, they relied on
her husband's $60,000 a year income, one-half of which was overtime. PSI at 17, 51. She states that by
1989 his overtime was reduced. Id. at 52-53. She further states that his ability to work overtime and her
ability to work full-time were adversely affected in 1994 as the result of a medical problem that she had.
Id. at 55-56. The individual states that, as a result of these factors, she and her husband could not meet
their expenses, which included first and second mortgage payments, the expense of her house and pool,
expenses resulting from a large family, and medical expenses. Id. at 53. Finally, she claims that she did not
write bad checks intentionally. Id. at 86-88.

With respect to the future, the individual asserts that she has taken steps to improve her financial situation.
Hr. Tr. at 70-71; 75-76. The individual states that she and her husband are now renting a house for an
amount significantly less than their prior mortgage payments. She further states that they are paying their
rent and utility bills in a timely fashion and have not incurred any new debt, other than a 1996 car loan.

b. The individual's demeanor during her testimony

The individual's demeanor during her testimony did not persuade me that she believed that she was
providing a true and complete picture of her past and present financial situation. See Hr. Tr. at 69-77.
Instead, my impression was that the individual did not necessarily believe that her assertions presented a
true and complete picture of her past and present financial situation. Although it is difficult to identify the
aspects of her demeanor that contributed to that impression, they include her facial expression and voice.
As a result of my overall impression of her demeanor, I cannot make an affirmative finding that the
individual believed that her testimony presented a true and complete picture of her past and present
financial situation.

c. The individual's failure to provide corroboration

Almost all of the individual's factual assertions with respect to her past and present financial situation are
uncorroborated,<2> despite the fact that I advised her on two occasions prior to the hearing that it was her
obligation to provide corroboration. See Personnel Security Review, VSA-0087, 26 DOE ¶ 83,001 (1996)
(uncorroborated assertions generally not accepted as facts). Accordingly, these unsupported assertions
cannot be accepted.

3. Conclusions Regarding Criterion L
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As indicated by the discussion above, the individual has failed to meet her burden to mitigate the Criterion
L security concerns. Excessive indebtedness and financial delinquencies recurring over a ten year period
indicate "a pattern of financial irresponsibility."

The individual has failed to demonstrate that the excessive indebtedness and delinquencies are attributable
to a factor other than irresponsibility. The individual's demeanor during her testimony leaves me concerned
as to whether the individual truly believes that she has provided a complete picture of the situation that led
to the indebtedness and delinquencies. This concern is reinforced by the conflicting nature of some of the
individual's assertions.<3> Finally, the individual's failure to corroborate her assertions precludes an
acceptance in this case of the assertions as facts. The record supports a conclusion that the individual
chose to incur excessive indebtedness and delinquencies in order to maintain a certain standard of living.
This behavior raises a concern about the individual's sense of responsibility and, therefore, is a serious
security concern. See, e.g., Personnel Security Review, VSA-0048, 25 DOE ¶ 86,545 (1996) (individual's
benevolence to family members at the expense of fulfilling financial obligations found to be irresponsible);
Personnel Security Hearing, VSO-0093, 26 DOE ¶ 82,757 (1996) (individual's lack of judgment in one
area raises serious security concern about judgment in security matters).

As also indicated above, the individual has failed to establish that she is rehabilitated. The individual has
expressed the general view that she and her husband had little or no control over, and hence no
responsibility for, the indebtedness and delinquencies spanning ten years. See PSI at 71-72. Similarly, the
individual's assertions concerning her current financial situation do not warrant a conclusion that the
pattern will not continue. As indicated above, based on my observation of the individual during the
hearing, I am not prepared to conclude that she believed that her testimony was truthful and complete. In
any event, the individual has not provided corroborating information, which itself precludes acceptance in
this case of the assertions. Finally, the asserted facts, even if supported, would be insufficient to establish
complete rehabilitation in this case, i.e., that a recurrence of the past pattern of financial irresponsibility is
unlikely. See Personnel Security Review, VSA- 0048, 25 DOE ¶ 83,010, at 86,546 (1996) (incomplete
evidence concerning current financial situation inadequate to mitigate the concerns arising from 13 year
period of irresponsibility).

Based on the foregoing, it is clear that the individual has not mitigated the Criterion L concerns articulated
by the DOE office. As a DOE security official testified, these unresolved concerns are very serious:

... What we have is a pattern over a number of years of excessive indebtedness, continuing financial
delinquencies, and demonstrated financial irresponsibility in meeting obligations that raises a serious
question in our minds in terms of a person's judgment in handling matters before her, as well as honesty
and reliability in dealing with those matters.

And that leaves a serious question as to whether she can be from that standpoint trusted to protect
classified information.

At the same time, a person who has excessive indebtedness and has demonstrated financial irresponsibility
can be placed in a position where they could be influenced in order to obtain money that they need or
pressured in some way to act contrary against the United States' interest.

Hr. Tr. at 62. As a result of the individual's failure to resolve the foregoing Criterion L concerns, I cannot
conclude that the grant of access authorization "will not endanger the common defense and security and
will be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

B. Criterion F Concerns

1. Derogatory Information

Security concerns under Criterion F relate to whether an individual has been truthful in disclosures
relevant to his eligibility for access authorization. Evidence of lack of trustworthiness raises serious doubts
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about whether an individual should be entrusted with responsibility for safeguarding classified materials.
See, e.g., Personnel Security Hearing, VSO-0041, 25 DOE ¶ 82,775 at 85,672 (1995), aff'd, ¶ 83,005
(1996) (failure to disclose judgments and financial delinquencies found to be security concerns which
precluded access authorization).

As discussed above, the individual has not disputed the inaccuracies in her June 1992 and June 1994
SF171s', the November 1994 SF86, and the PSI. Thus, the undisputed facts raise a very serious security
concern.

2. Whether Mitigating Circumstances Exist

a. The individual's assertions

The individual asserts that these inaccuracies in official documents resulted from lack of care and
confusion, reliance on the advice of her personnel officer, or mistake. Thus, the individual asserts that the
inaccuracies were not deliberate and, therefore, not a concern under Criterion F.

b. The individual's demeanor during her testimony

As indicated above, my observation of the individual's demeanor during the hearing left a doubt in my
mind concerning whether the individual believed that her testimony was truthful. Accordingly, I cannot
make an affirmative finding that the individual believed the truth of the matters to which she testified.

c. The individual's failure to provide corroboration

Despite my advice that she needed to provide corroboration of her testimony on this issue, the individual
failed to do so. For example, the individual failed to provide a statement from, or the testimony of, the
personnel officer who allegedly advised her that her judgments did not need to be disclosed on her SF86.
Accordingly, the individual's assertions that her mistakes were not deliberate cannot be accepted as facts.

3. Conclusions Regarding Criterion F

The individual has failed to demonstrate that the cited inaccuracies were unintentional. The inaccuracies at
issue concern significant legal matters (IRS delinquencies, liens and court judgments, and a misdemeanor
conviction), and educational attainment. Given the nature and extent of the inaccuracies, it would be
difficult to conclude that they were not deliberate. See, e.g., Personnel Security Hearing, VSO-0041, 25
DOE ¶ 82,775 at 85,672 (1995) (number of inaccuracies indicates pattern of misrepresentation). Certainly,
the individual failed to convince me that the inaccuracies were unintentional. See Hr. Tr. at 71-72. I was
not convinced at the hearing that she believed the truth of her testimony, and she has failed to provide
corroborating information.

Based on the foregoing, the individual has not resolved the security concern under Criterion F. As a DOE
security official testified, the security concern at issue is serious:

... [S]he has -- in matters dealing with the government, she has provided false information on more than
one occasion. It's not simply one time.

And therefore, she meets the parameters of the criteria we have as far as falsifying significant information
on an application or a personnel security questionnaire.

An so therefore, that raises a real question in terms of her honesty in our ability to trust her with protecting
classified information based on the conduct that has been demonstrated previously.

At the same time, if she's willing to provide false information on an official government document and
certify that the information she provided is true, information that relates to debts, that raises a question,
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really in our mind a very serious one as to whether she could be pressured or influenced to act contrary ...
to the national security in order to hide something and not have it exposed.

Hr. Tr. at 63-64. As a result of the individual's failure to resolve the foregoing Criterion F concerns, I
cannot conclude that the grant of access authorization "will not endanger the common defense and security
and will be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

VI. Conclusion

I conclude that the individual has not mitigated the security concerns identified by the DOE office under
10 C.F.R. § 710.8(f) and (l). In view of the record before me, I am not persuaded that granting the
individual access authorization "will not endanger the common defense and security and will be clearly
consistent with the national interest." Accordingly, I do not recommend that the individual be granted
access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response within
20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: December 3, 1996

<1>In addition, the individual's husband had sought bankruptcy protection just prior to their marriage. PSI
Tr. at 57.

<2>The only corroborating material submitted by the individual were copies of (i) the 1994 Chapter 7
bankruptcy court records, in support of her assertion that the seven judgments cited in the Notification
Letter had been discharged and (ii) a receipt of service for one of the court actions, showing her son's
name as the recipient, in support of her assertion that she did not know about the action.

<3>For example, during the PSI, the individual described their purchase of the swimming pool as
"extravagant," PSI Tr. at 73, and "irresponsible, because we really couldn't afford it at the time," id. at 75.
This characterization is consistent with the fact that the purchase of the pool occurred within a year or so
of the 1985 bankruptcy. Yet, in her request for a hearing, the individual rejected that characterization and
said that they "had plenty of money when the pool was put in." Request for Hearing at 1.
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July 7, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: August 15, 1996

Case Number: VSO-0109

This Opinion concerns whether XXXXXXXXXXXXXXXXX (the Individual) should be allowed to retain
an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." DOE
suspended his access authorization because of evidence that he had used illegal drugs. Based upon the
documentary evidence submitted to the record and oral testimony given received at the hearing I held on
this matter, I have concluded that the Individual's access authorization should not be restored.

The regulatory provisions that frame the issues in this case are found in 10 C.F.R. Part 710. The Individual
was issued a Notification Letter on July 11, 1996, that enumerates DOE's concerns. The Notification Letter
recites three different types of security concerns. First, under Criterion K,(1) the Notification Letter alleges
that the Individual used marijuana as demonstrated

by the positive drug test. Second, under Criterion F,(2) the Notification Letter alleges that the Individual
did not tell the truth at a February 2, 1996 Personnel Security Interview during which he denied using
marijuana despite the presence of a positive drug test. Third, under Criterion L,(3) the Notification Letter
alleges unusual conduct that indicates a lack of trustworthiness, honesty, and reliability in that the
Individual violated a drug certification he signed in 1984 as proven by the positive drug screen, used
marijuana in college, was in the possession of marijuana in 1990, and refused to take a random drug test in
1992 when he held a Testing Designated Position. Because the Notification Letter invokes three separate
criteria, almost all of which turn on the positive drug test, I will consider all of the criteria together insofar
as they relate to the positive drug test.

I. BACKGROUND

The Individual has been a DOE employee for many years, during which time he has been examined
several times concerning his eligibility for an access authorization. In a 1984 Questionnaire for Sensitive
Position, the Individual noted as a young man he had used marijuana. As a result, he was asked to sign a
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drug certification form in which he promised that he would

not buy, sell, accept as a gift, experiment with, traffic in, use or be involved with illegal drugs (narcotics,
hallucinogens, and other drugs listed in the Controlled Substances Act) at any time, in any country, in any
job in which I have been given a DOE access authorization or security clearance.

Exh. 13.

In 1990, he was stopped for Driving Under the Influence of Alcohol (DUI). During that stop, a search of
his vehicle uncovered a film canister containing marijuana, and he was arrested for possession of that
substance as well as for the DUI charge. Exh. 17 at 23-26. He was convicted of DUI. Exh. 17 at 36-37.
However, the marijuana possession charge was dropped. Exh. 14 at 7, 9; Exh. 17 at 39. In January 1991
the Individual signed an acknowledgment that he was subject to random testing because he was in a
Testing Designated Position under the DOE's Drug Free Workplace Program. Exh 9 at 5. In February
1992, he received a thirty-day advance notice of random drug testing. Exh. 15; 16. On July 15, 1992, the
Individual was selected for a random drug test, but he refused to submit himself to the test. Exh. 9 at 6. As
a result, the Individual was suspended from his job, a matter that he grieved. Tr. at 28-29. A settlement
was later reached between the DOE and the Individual in which he agreed to drop his grievance, stay in a
Testing Designated Position for one year, and submit to random drug testing. Exh. O. Pursuant to the
agreement, the Individual was removed from the Testing Designated Position in March 1994. Exh. P.

The Individual also has a long history of difficulties with alcohol. This history need not be repeated in
detail since the Notification Letter did not allege any security concerns related to the Individual's alcohol
use. Nonetheless, as a result of the Individual's history of alcohol-related problems, the DOE referred him
for evaluation by a consulting psychiatrist who recommended participation in the Employee Assistance
Program Referral Option (EAPRO). See Tr. at 27; Exh. 5 at 10-14; Exh. 7 at 7-14. Under the EAPRO
agreement, the Individual agreed to attend regular counseling sessions, to abstain from alcohol use, and to
submit to random drug/alcohol testing for two years from the date of his last use of alcohol, i.e., December
1993. Exhs. 1; 6B. This EAPRO agreement expired in December 1995. Exh. 1.

The present administrative review proceeding was triggered near the end of the Individual's two year
random alcohol testing under his 1993 EAPRO agreement. On December 14, 1995, the Individual received
notice requiring him to submit that day to an unannounced urinalysis for alcohol screening pursuant to the
1993 EAPRO agreement. Exhs. D; E. A sample was taken, Exhs. 3D; 3I, and sent for laboratory analysis.
Exhs. 3E; 3F; 11 at 13. However, the cover sheet that conveyed the Individual's urine sample to the
laboratory did not request a test for alcohol as specified by the notice. Instead, the cover sheet requested a
test for "THC, Cocaine, PCP, Opiates, and Amphetamines." Exhs. 3E; 11 at 13. When this error was
discovered, an alcohol test was requested. Exhs. 3G; 11 at 15; G. The result of the alcohol test was
negative. Exhs. I; 3D; 3H; 11 at 16. The drug screen, however, registered positive for a marijuana
metabolite during an immunoassay screening test. Exhs. 3I; 11 at 24-33. That test was confirmed by the
results of a much more sophisticated gas chromatography/mass spectrometry test which registered forty-
eight nanograms per milliliter of the drug metabolite 11-nor-9-carboxyl- delta 9-tetrahydrocannabinol
(commonly known as THC), the active ingredient in marijuana. Exhs. 3J; 11 at 34-64. When asked to
explain this test, the Medical Review Officer reports that the Individual stated that perhaps he inhaled
marijuana smoke at a concert in Oklahoma. Tr. at 150; Exh. 3C. The Individual does not make that claim
in this proceeding.

Throughout the course of this proceeding, the Individual has steadfastly denied that he ingested marijuana
prior to the 1993 test (other than his previously disclosed college experimentation nearly twenty years
before). He further alleges that there were irregularities in the testing protocol. He also asserts that the drug
test results must be erroneous because at the time of the drug test he was taking "Rid-a-Pain," an over-
the-counter analgesic containing codeine. Although the test supposedly screened for opiates such as
codeine, it was negative for this drug. Because the test did not show positive for codeine, the Individual
asserts that there was some unidentified problem with the drug test that also involves the positive test
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result for marijuana. He further claims that because the wrong test was performed, i.e., one for drugs rather
than for alcohol, there was some problem with the testing procedure. He also alleges a deficiency in the
urine sample collection system, in particular that he was not given the opportunity before the test to
disclose his ingesting Rid-a-Pain or the other drugs he was taking.

At the hearing I convened on this matter, the DOE presented the testimony of three witnesses: the
Individual, the Medical Review Officer, and a Security Specialist. For the Individual, I heard from five
witnesses: the Individual, a former supervisor, two current supervisors, and a former co-worker,
supervisor, and friend. In addition, I received thirty-five exhibits into evidence, eighteen for the DOE
(these exhibits are numbered) and seventeen for the individual (these exhibits are lettered).

II. ANALYSIS

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the
factors to be considered in reaching a determination concerning the Individual's eligibility for an access
authorization are the nature, extent, and seriousness of his conduct; the circumstances surrounding his
conduct, including knowledgeable participation; the frequency and recency of his conduct; his age and
maturity at the time of the conduct; the voluntariness of his participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for his conduct; the
potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence; and
other relevant and material factors. 10 C.F.R. §§ 710.7(c), 710.27(a). It is the totality of these facts and
circumstances that I considered and which guided my evaluation of whether the Individual should have his
access authorization restored.

Since there is a facially valid positive drug test, it is up to the Individual to come forward with information
demonstrating that allowing him to hold an access authorization is clearly consistent with the national
interest and would not endanger the common defense and security. Personnel Security Review, VSA-
0087, 26 DOE ¶ 83,001 at 86,506 (1996); Personnel Security Review, VSA-0051, 25 DOE ¶ 83,012 at
86,558-59 (1996). Where, as in this case, the Individual denies drug use in the face of positive test results
for prohibited substances, the burden is on the individual to demonstrate through evidence another credible
explanation for the positive screen. VSA-0051 25 DOE at 86,559; Personnel Security Review, VSA-0088,
26 DOE ¶ 83,003 at 86,517 (1996); Personnel Security Hearing, VSO-0102, 26 DOE ¶ 82,763 at 85,587
(1996), aff'd, 26 DOE ¶ 83,007 (1997).

The Individual states that he cannot explain the positive drug test, but maintains that it must be flawed in
some manner. Tr. at 18. In an attempt to meet his burden, the Individual cites three factors that he asserts
demonstrate there was a flaw in the drug test process. First, that the methodology deviated from accepted
standards. Second, that there were discrepancies in the forms and the tests performed. Third, that he was
taking a medication containing codeine that should have shown been detected in the drug screen if the
urine sample tested was his and the test was properly performed. Since codeine was not detected, he would
have me conclude that the test was faulty.

I have reviewed the testimony of the Medical Review Officer who explained the methodology of
collecting, labeling, and packaging the urine sample provided by the Individual. Tr. at 50-54. In addition, I
have examined at great length the extensive documentation on the laboratory procedures provided by the
Toxicology Laboratory that tested the urine sample. Exh. 11. I find that all of these procedures are
substantially the same as those explained in exhaustive detail in Personnel Security Hearing, VSO-0126,
26 DOE ¶ 82,776 at 85,682-85 (1997) and which need not be repeated here. Like the opinion in that case,
I find no obvious error or deviation from proper procedure in the methods employed in collecting,
handling, and analyzing the Individual's urine sample.
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The Individual first claims that the procedures used when collecting his urine sample did not comply with
DOE Order 3792.3 (as amended), the Drug-Free Federal Workplace Testing Implementation Program.
Exh. N. See also Exh. 4 at 15-16. In particular, he directs my attention to Chapter II, ¶ 5.b.(1). That
provision states that notice of a drug test must include a statement that a person who is tested

may submit medical documentation supporting the use of a specific drug or other substance that may give
the appearance of a positive test. Such information will be secured in a sealed envelope marked with the
appropriate specimen identification number. The contents of the envelope will be made available only to
the Medical Review Officer and will be examined only in the event that the specimen yields a confirmed
test result.

Id. at II-5. The Individual asserts that contrary to this provision, he was not offered the opportunity to
submit documentation concerning the use of "a specific drug or other substance," although he made (but
did not submit) such a note on his own volition. Tr. at 43, referring to Exh. F. The Medical Review Officer
did not dispute that the Individual was not offered the opportunity specified in the DOE Order at the time
of the test. However, the Medical Review Officer notes that the Individual was tested under a different
program, EAPRO, and that DOE Order 3792.3 does not apply to EAPRO. Tr. at 71-77. More importantly,
however, the Medical Review Officer states that the process he employs adequately substitutes for the
documentation opportunity procedure. Tr. at 74. Under this process, after receiving notification of a
positive drug screen, the Medical Review Officer contacts the person with the positive test and inquires as
to any reasons the test may have come out positive. This includes inquiring into any legal or illegal drug
use. Tr. at 55-57, 74, 88. As I stated at the hearing, this is a technical point, and I find that the procedure
employed in this case is substantially the same and reaches substantially the same goals as DOE Order
3792.3. Tr. at 76. Further, the Individual has not provided any explanation whatsoever as to how the
difference in procedure might have led to a falsely positive drug test. Thus, this claim is irrelevant.

The Individual next asserts that discrepancies in the test performed and the accompanying paperwork
indicate that the sample tested may not have been his. According to the Individual, he was placed in
EAPRO for alcohol use and only consented to random alcohol testing. He further points out that the notice
of testing specified that it was only for alcohol screening. Exhs. 4 at 11; D; E. Because the first test was for
drugs, rather than alcohol as provided in the December 14 test notice, the Individual argues that other,
unspecified problems with the test, inferentially, make it invalid.

After examining the evidence, I see no irregularity that would affect the validity of the drug test, and
nothing whatsoever to support a claim that the Individual's own urine was not tested. It is correct that the
December 14 test notice specified that the Individual was to be tested for alcohol. Exhs. D; E. However,
the EAPRO agreement the Individual signed does allow for both drug and alcohol screening. Exhs 1 &
6B. The Medical Review Officer explained that the drug screen resulted apparently from an inadvertent
clerical error when the collecting nurse checked that "box" on the request form. Tr. at 61-62, 68. This
error in specifying what test was to be performed does not invalidate the results of that test. Consequently,
I find that the mistake on the test request form does not invalidate the positive drug test.

Lastly, the Individual asserts that the positive drug screen for marijuana must be in error because the same
test did not, as it allegedly should have, show positive results for other drugs he claims that he was taking.
This argument is based upon the claimed use of an over-the-counter analgesic, Rid-a-Pain, for an attack
of gout prior to the test.(4) Tr. at 42, 43, 44, 151. Rid-a-Pain is a product of Pfeiffer Pharmaceuticals that
contains, inter alia, one milligram of codeine phosphate in each tablet. Exh. 10. The Individual states that
over the course of two days, he took approximately eleven Rid-a-Pain tablets, the last one or two just
before going to bed around 10:00 or 11:00 pm on December 13. Tr. at 44-45, 152; Exh. F. The urine
sample for the drug test was taken the next day, December 14, at approximately 9:15 a.m. Exhs. 3E, 3F, 11
at 13. Thus, the Individual's last dosage could have introduced as much as two milligrams of codeine into
his system approximately ten to eleven hours before the drug screen the next morning. On this basis, the
Individual asserts that the test should have shown a positive result for codeine, and its failure to do so
indicates that the test was faulty.
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Before examining this argument, it is important to stress that the Individual has not submitted sufficient,
convincing evidence to show that he either suffered from gout directly before the December 14 test, or that
he took Rid-a-Pain to alleviate the resulting pain. During the hearing a considerable period was spent
querying the Medical Review Officer on this argument. Based on his experience and general knowledge of
the testing equipment, the Medical Review Officer opined that the drug screen would have picked up
evidence of codeine in the Individual's system, provided that the dosages and circumstances were as
described by the Individual. Tr. at 77-78. This opinion, given during the hearing, was based on his
experience with other false positive results for codeine produced by eating poppy seeds. Tr. at 79, 83, 91-
94.(5)

Following the hearing I requested an affidavit from the Director of the Toxicology Laboratory on this
matter. I accord it greater weight than the opinion of the Medical Review Officer, because of the Director's
extensive, specific knowledge and experience in this particular area as opposed to the more general
knowledge of the Medical Review Officer. Compare Tr. at 46-48 with Exh. 11 at 69- 73. In his affidavit,
the Laboratory Director explained the Toxicology Laboratory's procedure for testing samples, and stated
that in the initial, immunoassay screening test, anything less than 300 nanograms of codeine per milliliter
of urine would not show a positive result. Exh. 18 at ¶¶ 2, 3. His affidavit then considers the facts as stated
by the Individual and outlined above. Exh. 18 at ¶ 4. The Laboratory Director then concludes that:

Based upon my expertise in both toxicology and pharmacology, it is my expert opinion that given the very
small amount of codeine ingested and the length of time that passed before the urine sample was analyzed .
. . , it is quite possible that the codeine level that was allegedly in the employee's urine was lower than the
concentration cutoff level for the initial screening test.

Exh. 18 at ¶ 5.

The Laboratory Director's conclusion — "it is quite possible that" the amount of codeine ingested by the
Individual would not produce a positive drug test result — is entirely consistent with expert testimony
presented in other cases. In Personnel Security Hearing, VSO-0019, 25 DOE ¶ 82,759 (1995), an
individual challenged the credibility of a positive drug test by showing that he took Robitussin AC. In that
case, the Individual ingested ten to twenty times more codeine than in this case.(6) In that case the
Robitussin AC was taken approximately thirty-six hours before the drug screen (rather than the ten or
eleven hours alleged in this case). The expert opinion that the Hearing Officer accepted that case is that in
the average person codeine has a half-life between 1.9 and 3.9 hours and that the drug is usually
eliminated from that average person in about five half-lives, or between ten and twenty hours. 25 DOE at
85,564. The expert in that case further testified that the amount of codeine involved (which apparently was
ten or twenty times higher than in this case) would not produce a positive drug test if the specimen was
collected more than fifteen to twenty hours after the codeine was taken (as opposed to the ten or eleven
hours in this case). Id.

Balancing the facts of VSO-0019 and this case — and recognizing that individuals and circumstances
differ — I believe that the expert opinion accepted in the prior case is in general harmony with the expert
opinion in this case. Thus, I accept the expert opinion that it is quite possible that the amount of codeine
the Individual claims to have ingested in this case would not produce a positive drug test result. Therefore,
the Individual's assertion that the test is flawed for marijuana because no positive result for codeine was
shown must be rejected.(7)

As I stated above, where drug use is denied, the responsibility lies with the Individual to identify and
prove some flaw with a positive drug test. The Individual has not met this standard. Accordingly, I find
that the positive drug test is valid, that the security-related concerns under Criteria F, K, and to the extent
dependent on the positive drug test, Criterion L, are well-founded. I further find that the Individual has
failed to demonstrate that restoration of his clearance would be clearly consistent with the national interest
and would not endanger the common defense and security. 10 C.F.R. § 710.7.
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The Notification Letter specifies three other sub-charges under Criterion L. These are the 1972 college
marijuana use, the 1990 marijuana possession charge, and the 1992 refusal to participate in random drug
testing under the Drug-Free Workplace Program. The first of these appears to involve nothing more than
youthful collegiate experimentation, and due to the Individual's youth in 1972 and the passage of time this
aspect of the matter has been fully mitigated. Exh. 4 at 22-24.

As to the second sub-charge under Criterion L — the 1990 dismissed charge of marijuana possession —
there are unanswered questions that lead me to find a valid security concern. In this instance, the
Individual was detained on a DUI charge and, during a police search of his van, a 35 millimeter film
canister containing marijuana was found behind the seats of the van where there were storage boxes and a
bed platform. Tr. at 155-59; Exhs. 4 at 27; 17 at 23-26, 37-38. The Individual states that the marijuana was
not his, but must have been left by two hitchhikers who rode with him for three or four hours from
Washington State to Oregon during a trip back from Vancouver Island. Tr. at 155-56, 158-59. Exhs. 4 at
23-27; 17 at 23, 37. The Individual has submitted no evidence to corroborate this self-serving explanation.
In his defense, the Individual also states that the charges were dropped, but cannot state with certainty
why. Tr. at 25-26, 157. A prosecutorial decision to dismiss a charge without explanation does not alone
mitigate a drug possession security concern. See, e.g., Personnel Security Hearing, VSO-0098, 26 DOE ¶
82,760 at 85,573 (1996). Therefore, this matter is sufficiently unresolved to lead me to conclude that a
valid security concern remains as to this matter.

The last sub-charge under Criterion L in the Notification Letter is that the Individual refused to take
random drug tests in 1992 as part of the Drug Free Workplace Program. The Individual does not deny this,
but states that his refusal was based on principle. He believes that the involuntary random drug tests
violated his right to privacy and that the selection of persons for the random drug tests was arbitrary
without reference to any need or risk. Exh. 9 at 6-7, 10-11, 14, 16-17. I have carefully considered the
Individual's testimony and find that the beliefs he stated are sincerely held and were not put forth for
purposes of evasion. Moreover, soon after his refusal, the Individual submitted to a drug test which was
negative. Exh. B. In addition, in an agreement with the DOE, the Individual agreed to be placed in a
Testing Designated Position, under which he was subject to random drug tests for a year. Tr. at 32; Exh.
O. He successfully completed the requirements of that agreement. Tr. at 29, 36; Exh. P. Thus, I believe
that the Individual has successfully mitigated the security concern under this portion of Criterion L of the
Notification Letter.

Finally, because the Individual denied use or possession of marijuana, electing instead to attack the drug
test and the possession charge, he offered little in the way of mitigation, reformation or rehabilitation. The
Individual provided us with copies of recent performance appraisals testifying to his excellent work. Exhs.
J; K. In addition, his current and former supervisors testified to his reliability, the lack of complaints, and
the high quality of his work. Tr. at 115, 120-22, 127-28, 140. This type of evidence, while helpful, is
insufficient to mitigate a security concern absent evidence of mitigation, rehabilitation, or reformation
directly related to that security concern. See, e.g., Personnel Security Hearing, VSO-0085, 26 DOE ¶
82,751 at 85,707 (1996) (that the individual is an excellent employee does not mitigate security concern
arising from drug use); Personnel Security Hearing, VSO-0005, 24 DOE ¶ 82,753 at 85,530 (1995). These
character witnesses also testified that they did not believe that the Individual used marijuana or presented a
security concern. Tr. at 116, 122, 130, 141. None of these persons, however, has direct knowledge of any
of the events that formed the security concern. Tr. at 115, 124, 131-32. Thus, I cannot find that this
testimony demonstrates sufficient mitigation. In addition, the Individual also complains that access to a
secure facility was not sufficiently rigorous and that testing is not done in a uniform manner. Exh. 4 at 18-
21. These are matters that should be brought to the attention of the appropriate security office and are not
matters relevant to determining an individual's eligibility for an access authorization. The Individual also
testified eloquently that he never used marijuana since his college days and about both his father's
difficulties with alcohol, as well as his own successful efforts to halt alcohol use. Tr. at 144-49. The
Individual is to be commended for conquering problems with alcohol use, but the security concerns in this
case involve marijuana. On this topic, I find that the Individual's simple denials in the face of the evidence
to the contrary, do not constitute mitigation, reformation, or rehabilitation.
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III. CONCLUSION

The security concerns in this case are well established both in the record of this case and in prior opinions
considering access authorization. The duty to keep security commitments is a twenty- four hour a day,
seven days a week responsibility. Thus, the DOE must have complete confidence in all facets of the lives
of the persons it entrusts with secure information. Tr. at 103 (testimony of security specialist). The use of
marijuana raises serious concerns of honesty and trustworthiness because an individual is thereby involved
in a criminal activity that could subject him to blackmail or coercion that could cause him to compromise
security. Tr. at 99-100. In addition, someone who would violate criminal laws might also disregard rules
and regulations designed to protect classified information. Id.

The falsification of information and use of marijuana in violation of the drug certification is also an
important security concern. One of the pillars of the effective protection of information by the United
States Government "is to ensure that [information] is shared only with those viewed as trustworthy."
Report of the Commission on Protecting and Reducing Government Secrecy, S. Doc. No. 105-2, at 4
(1997). If an individual is less than candid and honest about his activities when queried about them,
trustworthiness is clearly diminished. Tr. at 100-01. Similarly, violation of a commitment to refrain from
using illegal substances voluntarily undertaken by signing a Drug Certification (especially where as here
that pledge was given because of concerns of prior drug use) seriously undermines the government's ability
to trust that individual to keep the solemn pledge to protect sensitive national information. Tr. at 103-04.
See also Personnel Security Hearing, VSO-0121, 26 DOE ¶ 82,751 at 85,505, 85,507 (1996); Personnel
Security Hearing, VSO-0035, 25 DOE ¶ 82,767 at 85,617 (1995); Personnel Security Hearing, VSO-0028,
25 DOE ¶ 82,762 at 85,587 (1995).

Thus, I find that there is significant information in the possession of the DOE which in turn is sufficient to
provide a basis for invoking the criteria in 10 C.F.R. § 710.8 (f), (k), (l). In particular, the record discloses
that the Individual tested positive for marijuana and has not presented evidence demonstrating mitigation,
reformation, or rehabilitation of that use. In addition, the record discloses that the Individual was in
possession of marijuana and has not satisfactorily explained that possession to the degree necessary for me
to conclude that the charge has been mitigated. Thus, in view of the criteria set forth in 10 C.F.R. Part 710
and the record before me, I am unable to find that restoring the Individual's access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. 10
C.F.R. § 710.7(a). It consequently follows that my recommendation is that the Individual should not have
his access authorization restored at this time.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
Individual may file a Request for Review of this Hearing Officer Opinion within thirty calendar days of
receipt of this Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Department of Energy, 1000 Independence Avenue, S.W., Washington, D.C. 20585- 0107, and served on
the other party. If either party elects to seek review of this Opinion, that party must file a statement
identifying the issues on which the party wishes the Director of the Office of Hearings and Appeals to
focus. This statement must be filed within fifteen calendar days after the party files a Request for Review.
The party seeking review must serve a copy of the statement on the other party, who may file a response
within twenty days of receipt of the statement.

Richard T. Tedrow

Hearing Officer

Office of Hearings and Appeals

Date: July 7, 1997
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(1)Criterion K applies when the DOE has information that an individual has

Trafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances
Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
or administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise
authorized by law.

10 C.F.R. § 710.8(k).

(2)Criterion F applies where DOE has information indicating that an individual has

Deliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a

personnel qualifications statement, a personnel security interview, written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization or proceedings conducted pursuant to [10 C.F.R.] § 710.20 through [10 C.F.R.] §
710.31.

10 C.F.R. § 710.8(f).

(3)Criterion L applies when the DOE has information indicating that an individual has:

Engaged in ... unusual conduct or is subject to ... circumstances which tend to show that [he] is not honest,
reliable, or trustworthy; or [may be] subject to pressure, coercion, exploitation, or duress which may cause
[him] to act contrary to the best interests of the national security.

10 C.F.R. § 710.8(l).

(4)4/ The Individual also claimed that several days prior to the test he had used an asthma inhaler to
counteract an allergy to his cat. Tr. at 42; Exh. F. However, no evidence or argument concerning any
implications of the use of the inhaler has been introduced. Consequently, there is no basis upon which to
consider this claim.

(5)5/ Poppy seeds most often produce false positives for morphine, not codeine. See Carl M. Selavka,
Poppy Seed Ingestion as a Contributing Factor to Opiate-Positive Urinalysis Results: The Pacific
Perspective, 36 J. Forensic Sciences 685 (1991).

(6)6/ Robitussin AC has ten milligrams of codeine per teaspoon with a recommended adult dosage of two
teaspoons every four hours. Thus, Robitussin AC's recommended dosage contains twenty milligrams of
codeine (as opposed to the one or two Rid-a-Pain tablets containing one milligram of codeine per tablet).
See Ronald Arky, et al., Physicians' Desk Reference (48th ed. 1994) at 1902.

(7)Although the affidavit was submitted after the hearing, I informed the Individual that I would be
seeking the additional information from the Laboratory Director as a person with greater expertise in this
area. In addition, he was made aware of our prior case described above. Tr. at 91-92. In order to give him
every opportunity to rebut the expert opinion, I left the record open for an inordinately long period. Tr. at
159. In addition, he was contacted directly on this matter and has declined every invitation to provide any
evidence in response.



Case No. VSO-0113 (H.O. Cronin Feb. 3, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0113.HTM[11/29/2012 1:33:10 PM]

Case No. VSO-0113, 26 DOE ¶ 82,768 (H.O.
Cronin Feb. 3, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

February 3, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:September 5, 1996

Case Number: VSO-0113

This opinion concerns the eligibility of XXXXXXXXXXXX ("the individual") for continued access
authorization under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.<1>The individual's
access authorization was suspended by an office of the Department of Energy (the DOE office). In this
Opinion, I will consider whether, based on the record before me, the individual's access authorization
should be restored.

I. Procedural Background

After the DOE office was notified that the individual had been arrested on October 6, 1995 on various
charges, that office began a reinvestigation of the individual's eligibility to hold a clearance. The DOE
office conducted a recorded Personnel Security Interview (PSI) with the individual on December 19, 1995
(1995 PSI), pursuant to 10 C.F.R. § 710.9(a). On the basis of the information obtained about the
individual, the DOE office requested from the Director of the Office of Safeguards and Security the
authority to conduct an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter. See 10 C.F.R. §
710.21. That letter informed the individual that information in the possession of the DOE created a
substantial doubt concerning his eligibility for access authorization. In accordance with 10 C.F.R. §
710.21, the Notification Letter included a statement of that derogatory information. The

Notification Letter also stated that the individual was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding his eligibility for access authorization. The individual sent
a request for a hearing to the DOE office. The DOE office forwarded the individual's request for a hearing
to the DOE's Office of Hearings and Appeals. On September 9, 1996, I was appointed the Hearing Officer
in this matter.

In accordance with 10 C.F.R. § 710.25(e) & (g), a hearing was convened. <2> At the hearing, the
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individual, his current supervisor, his former supervisor and an acquaintance testified on his behalf. A state
trooper testified for the DOE. DOE Counsel submitted twelve exhibits, and the individual submitted one
exhibit.

II. Notification Letter

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual's
eligibility for continued access authorization. That information is summarized below.

In the Notification Letter, the DOE office first stated that information in its possession indicated that the
individual has been or is a user of alcohol habitually to excess. Enclosure 1 to Notification Letter at 1; see
10 C.F.R. § 710.8(j). Specifically, the DOE office stated that the individual was arrested for Driving Under
the Influence of Alcohol/Drugs (DUI) (Second Offense) on October 6, 1995. <3> He subsequently pled no
contest to this charge. <4> In his 1995 PSI, the individual indicated that on the night of that arrest he had
consumed one beer and three shots of tequila. According to the DOE office, the individual stated that he
typically drank four to six beers on three or four occasions per month and on two occasions per month
would drink two to four shots of whiskey. The DOE office also noted the individual's belief he might have
a drinking problem. In addition, the Notification Letter referred to a report from the individual's group
counselor stating that the individual had symptoms indicating alcohol dependence. <5>

Second, the DOE office stated that it was in possession of information indicating that the individual
trafficked in, sold, transferred, possessed, used or experimented with a drug listed in the schedule of
Controlled Substances established pursuant to Section 202 of the Controlled Substances Act of 1970.
Enclosure 1 to Notification Letter at 3; see 10 C.F.R. § 710.8(k). Specifically, the DOE office stated that
during the individual's October 6, 1995 DUI arrest, he was also charged with possession of marijuana and
drug paraphernalia. These charges were eventually dismissed.

Third, the DOE office stated that it was in possession of various information which it asserted
demonstrates that the individual has engaged in unusual conduct or is subject to circumstances that tend to
show he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject
to pressure, coercion, exploitation, or duress that may cause him to act contrary to the best interests of the
national security. Enclosure 1 to Notification Letter at 4; see 10 C.F.R. § 710.8(l). First, marijuana and
rolling papers were discovered on the individual's person when he was arrested for the October 6, 1995
DUI. The DOE office noted that the individual's arrest for marijuana possession occurred even though the
individual had signed a Drug Certification in 1992, stating that he agreed not to use or be involved with
illegal drugs at any time while holding an access authorization. Second, the individual was also charged on
October 6, 1995 with making an improper turn, failure to wear a seat belt, menacing, assault, obstructing
official business and felony vandalism. The individual pled no contest to assault and criminal damaging (a
lesser charge than felony vandalism), as well as the DUI charge described earlier, with all the other
charges being dropped. Third, the DOE office stated that during 1990, the individual was charged twice
with domestic violence, twice with telephone harassment and once with criminal trespassing. Of those
charges, the individual pled no contest to one charge each of criminal trespassing and domestic violence,
which occurred the same night, as well as telephone harassment of his ex-wife. The other two charges
were dismissed.

III. Findings of Fact and Analysis

The DOE regulations state that "[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have
considered in rendering this Opinion concerning the individual's eligibility for access authorization are the
following: the nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct,
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including knowledgeable participation; the frequency and recency of the conduct; his age and maturity at
the time of the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for his conduct, the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence. See 10 C.F.R.
§§ 710.7(c), 710.27(a).

A. Criterion (j)

The first question to be addressed is whether the individual is or has been a "user of alcohol habitually to
excess." 10 C.F.R. § 710.8(j). The DOE office made this allegation based on the two DUI charges and the
individual's statements regarding the amount of his alcohol consumption and his belief that he might have
a drinking problem. The DOE office also relied on a report from a counselor at a counseling center that
states the individual's symptoms indicated alcohol dependency. See Enclosure 1 to Notification Letter at 2-
3.

During his thirteen-year marriage, the individual drank only one to three beers once every two or three
months. 1995 PSI Tr. at 23-24. But during the period surrounding his 1990 divorce, the individual
increased his drinking to three times per week to the point of getting "a little bit" intoxicated, because he
did not know what to do with his life and to put himself to sleep. May 12, 1992 PSI (1992 PSI) Tr. at 24;
see also Hearing Tr. at 124. He also stated that during the day of his first domestic violence arrest, January
14, 1990, he had two or three beers. 1992 PSI at 14. On the night of his second arrest for domestic
violence and criminal trespassing, he had also been drinking and was probably "a little bit" intoxicated.
1992 PSI Tr. at 17. During his 1992 PSI, he said that he intended to limit himself in the future to a
"couple" of drinks, approximately once per month. 1992 PSI Tr. at 30. On December 14, 1992, about six
months after that PSI, he was arrested on his first DUI charge. The individual had consumed three or four
beers that night, fell asleep while driving, and crashed his car into a parked car, putting his head through
the windshield. Hearing Tr. at 120-21. He admitted at the hearing that he was in fact guilty of driving
under the influence that night. Hearing Tr. at 123. In conjunction with this arrest, he was also charged with
assaulting a hospital security guard.

On the night of his October 1995 DUI, the individual had drunk one beer and three drinks of whiskey in
approximately two hours and forty-five minutes. Hearing Tr. at 95-96; 1995 PSI Tr. at 13. As indicated
above, that night, he was also charged with menacing, assault, obstructing official business and felony
vandalism. The individual denies that he was in fact intoxicated at the time of his October 6, 1995 DUI
arrest, and states that he only pled no contest to that DUI charge on the advice of counsel in order to avoid
a more severe penalty. Hearing Tr. at 96, 118.

As of his December 1995 PSI, the individual was drinking approximately three or four times per month,
sometimes having four or five beers, and twice a month, having two beers plus two to four shots of
whiskey, although there would be periods where he would not drink. Hearing Tr. at 175; 1995 PSI Tr. at
19-21. The individual has admitted that at times he drinks larger amounts and drinks to get intoxicated
when he has problems in his life. Hearing Tr. at 140; 1995 PSI Tr. at 24-25. In the 1995 PSI, the
individual stated that he thought that he had a drinking problem but did not believe he was an alcoholic.
1995 PSI Tr. at 24. The individual also stated at that time that he believed he might abuse alcohol "a little
bit" and therefore wished to quit drinking. 1995 PSI Tr. at 26-29. However, the individual now disavows
his former statement in the 1995 PSI that he has a drinking problem; the individual asserts that he only
meant to say that he drinks more when he has personal problems. Hearing Tr. at 154, 170. The individual
does not believe that he is or has been a user of alcohol to excess and denies that he is an alcoholic or
alcohol dependent.

Based on the entire record, it is clear to me that the individual has been a user of alcohol habitually to
excess, as demonstrated by his history of alcohol consumption as recorded in the 1992 and 1995 PSIs and
the two DUI arrests within a period of three years. My finding is also supported by the individual's own
admission that at the time of the 1995 PSI he believed that he may have a problem with alcohol. The
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record I believe is sufficient to conclude that the individual has been a user of alcohol habitually to excess.

In making this finding, I believe that the individual, despite his claims, was in fact intoxicated on the
occasion of his October 6, 1995 DUI arrest. During his testimony, the state trooper presented supporting
evidence that the individual had failed several divided attention tests and a portable breathalyser test.
Hearing Tr. 17-19, 45-46; DOE Ex. 12. Given the trooper's testimony and report, the individual's
admission that he consumed four drinks in approximately three hours time and his behavior during the
arrest, described infra, I find that the individual's claim that he was not intoxicated at the time of the
October 6, 1995 DUI arrest to be without merit.

The question remaining before me is whether the individual is rehabilitated or reformed to a sufficient
extent that restoration of his access authorization would be warranted under 10 C.F.R. § 710.7(a). For the
reasons discussed below, I find that he is not.

At the hearing, the individual stated that as a result of the second DUI charge, he entered a counseling
program. Hearing Tr. at 114. This program included Alcoholics Anonymous (AA) twelve-step meetings
and group therapy. Hearing Tr. at 141-42. He participated for three months, ending in early 1996. He
believes that this program has shown him how to avoid using alcohol as a means of solving personal
problems. Hearing Tr. at 142-43. However, he strenuously denies that he was in counseling for an alcohol
problem. Hearing Tr. at 154-55; Individual's Response to Notification Letter at 2. He has continued to
drink, sometimes once a week or once every two weeks, but sometimes he does not drink for two months.
Hearing Tr. at 157-58. When he goes out, he usually has four drinks, either some beer or two beers and
two shots of whiskey. He also said that when he drinks any amount of alcohol, he obtains a ride home. Id.
at 158. <6>

After considering the entire record before me, I do not believe that the individual has mitigated the security
concerns raised by his history of habitually drinking alcohol to excess. Based on the individual's
testimony, I believe that he sincerely wishes to remain a moderate drinker and I am not aware of any
further alcohol-related incidents since October 6, 1995. But, for the following reasons, I am not
sufficiently assured that the individual's attempts to control his alcohol intake will succeed.

First, the individual cannot claim that the twelve-step program he attended for three months has
rehabilitated him when he has failed to follow two major tenets of that program: to admit that he has a
drinking problem, and to abstain from alcohol. Alcoholics Anonymous World Services, Inc., The Twelve
Steps of Alcoholics Anonymous <http://www.alcoholics-anonymous.org/factfile/doc13.html> (visited
January 30, 1997); Hearing Tr. at 170-71. Second, I am simply unwilling to believe the individual's
assurances that no more unfortunate consequences will result from his drinking. The individual made such
assurances to the DOE previously, during the 1992 PSI, 1992 PSI Tr. at 30. Even so, six months later, the
individual wrecked his car and was charged with assault and DUI. Similarly, the individual testified that
he learned a lesson from his 1992 arrest not to drink and drive. See Hearing Tr. at 177. Yet he did
precisely that on October 6, 1995. Finally, in the 1995 PSI, the individual stated that he wished to quit
drinking, and apparently has been unable to do so. Without further evidence of rehabilitation, I am
unwilling to rely on the individual's assurances regarding excessive alcohol consumption. I therefore find
that the individual has failed to mitigate the security concern presented here.

B. Criterion (k)

As mentioned above, the DOE office asserts that it possesses derogatory information regarding the
individual as described under 10 C.F.R. § 710.8(k). Consequently, the next issue I will address is the
individual's possession of marijuana during the October 6, 1995 DUI arrest. The individual's basic response
to this issue is that the marijuana did not belong to him and that he discovered the marijuana while
traveling in his car shortly before he was stopped by the state trooper. In support of that response, he
presented the testimony of an acquaintance, which is summarized below. The acquaintance testified that
he and the individual were classmates in middle school and high school, approximately twenty years ago.
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He has socialized with the individual whenever they happened to meet, but did not consider the individual
to be one of his close friends, but rather as an "acquaintance." Hearing Tr. at 70; see also Hearing Tr. at
78, 86. On the night of October 6, 1995, the individual and the acquaintance were separately drinking at a
bar. Hearing Tr. at 71. Around closing time, between 2:00 and 2:10 A.M., the acquaintance realized that
he had had too much to drink, and asked the individual for a ride home. Hearing Tr. at 71; see Hearing Tr.
at 95-96. At this time, the acquaintance testified that he had marijuana in a plastic bag in his left front
pants pocket. Hearing Tr. at 72. The individual agreed to drive the acquaintance to his house. Id. When
they arrived at the acquaintance's house, the acquaintance reached into his left front pants pocket to
retrieve his keys and left the vehicle. Id. at 73. Subsequently, the acquaintance testified that he read in a
newspaper the individual had been arrested for possession of marijuana. Id. at 74. The acquaintance then
searched for his bag of marijuana but could not find it. Id. The acquaintance asserts that the marijuana
found with the individual was in fact the acquaintance's marijuana.

The individual testified that while driving home after the acquaintance left the car, he found what he
believed to be marijuana and rolling papers on the front seat. The individual was unsure of what to do with
them, but decided to put the items in his pocket, and either flush them down the toilet when he arrived
home, or possibly call the acquaintance to find out what he wanted done with them. Hearing Tr. at 98,
165. Approximately five minutes later, the individual was stopped for a traffic violation, tested for
intoxication, and arrested for DUI. Hearing Tr. at 99. Upon arrest, he was searched, and the marijuana and
papers were discovered.

The individual therefore admits that he had possession of the marijuana between the time the acquaintance
left it in his car and the time of his arrest by the state trooper. Clearly, the individual was in possession of
an illegal drug, and thus the DOE office correctly found a security concern under Criterion (k). The next
question that arises is whether any circumstances exist which mitigate that security concern.

The individual denies that he received the marijuana voluntarily and brought forth a corroborating witness
to support that assertion. After hearing the acquaintance's testimony and considering his demeanor, I find
him to be a credible witness. I also find no reason to believe that the individual should have known that the
acquaintance was carrying illegal drugs. They are not close friends and the individual had never seen the
acquaintance smoke marijuana. Hearing Tr. at 149. Significantly, the individual discovered the marijuana
only a short time before being stopped by the state trooper, thus giving him only limited options as to how
to dispose of it.<7> Given the record before me, I cannot find that the individual sought the marijuana for
his own use or attempted to transfer the marijuana to others. Consequently, I believe that the
circumstances surrounding the individual's brief and essentially involuntary possession of marijuana
mitigate the security concerns that marijuana possession normally raises.

C. Criterion (l)

The DOE office also alleges that the individual "has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of the national security." See 10 C.F.R. § 710.8(l). This charge is based on a
number of incidents, analyzed below.

First, the DOE office has noted the individual's October 1995 arrest for possession of marijuana occurred
despite the fact that he signed a Drug Certification in 1992. This Drug Certification stated that the
individual agreed not to use or be involved with illegal drugs at any time while holding an access
authorization, or else risk losing his access authorization. While the individual did violate the DOE Drug
Certification, I consider the facts surrounding the individual's possession of marijuana, which was
essentially involuntary and short in duration, to be sufficient to mitigate the security concerns raised by
this violation.

The Criterion (l) charge is also based on the numerous other charges brought against the individual on
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October 6, 1995, including menacing, assault, obstructing official business and felony vandalism. At the
hearing, the trooper and the individual both testified that once the trooper found marijuana on the
individual's person, the individual became very angry. Hearing Tr. at 20, 110-11. After the individual was
placed in the police car, he began to kick the windows and door of the police car. At some point during
the arrest, the individual kicked the state trooper. <8> The individual admitted that he uttered a stream of
threats and obscenities towards the two state troopers who arrested him. After the individual was driven to
a local jail and placed in a cell, the threats and obscenities continued. Hearing Tr. at 35-36. According to
the state trooper who testified, the individual threatened the troopers' families as well, id. at 36, although
the individual denied this. Hearing Tr. at 178-79. As a result of these events, the individual was charged as
described above. He eventually pled no contest to assault, criminal damaging, and DUI, and paid $592.50
in restitution for the damage he had done to the police car.

In mitigation, the individual asserted that he lost control of his temper when the marijuana was found
because he was convinced he had lost his job. During the arrest, the individual was clearly belligerent,
foul-mouthed and threatening. In my opinion, the circumstances surrounding the October 6, 1995 arrest do
not mitigate the individual's conduct, i.e., completely losing his temper and engaging in reckless conduct
which demonstrated extremely poor judgment. I further find the notion that the individual's violent
behavior was an isolated phenomenon triggered by the discovery of marijuana is belied by the facts
surrounding the individual's first DUI arrest in 1992. After the individual fell asleep while driving, he
crashed into a parked car and put his head through the windshield. The individual then went to a nearby
hospital, but only to call his father, not to be examined for injuries. The individual claims that while he
was leaving the hospital grounds, a security guard tackled him to prevent him from leaving, although the
individual did not know why the guard would act in this manner. See Hearing Tr. at 122, 162-63.
However, the individual admitted that during his struggle with the guard he struck the guard with his
forearm. Hearing Tr. at 163, 169. While I find the individual's account of the 1992 assault charge to be
somewhat implausible, the individual admitted that he struck another during that incident. Consequently, I
do not find the individual's violent behavior on October 6, 1995 to be merely an isolated incident. Thus, I
do not find any justification or mitigation with respect to his behavior that night.

The charge under Criterion (l) is also based on his two arrests for domestic violence, one arrest for
criminal trespassing, and two arrests for telephone harassment (of his ex-wife and her boyfriend), all
occurring in 1990. The individual pled no contest to criminal trespassing and domestic violence, which
were part of the same incident, as well as telephone harassment of his ex-wife. The two other charges
were dismissed.

The individual argues in mitigation that the domestic violence and telephone harassment charges occurred
almost seven years ago, and further notes that his recent five-year relationship with a woman came to end
with no such incidents occurring. He also asserts that while he was verbally abusive towards his wife, he
never touched her in a violent manner. See Hearing Tr. at 127, 131, 163-64; 1992 PSI Tr. at 13-14, 16. He
also claims that he only pled no contest on advice of counsel in order to avoid a more severe penalty.
Hearing Tr. at 129.

I find these 1990 incidents to have current relevance, as they are part of a pattern of drinking and admitted
threatening behavior over the last seven years, continuing with the most recent October 1995 DUI arrest. I
also find the individual to have little credibility on these issues. The individual's two past assault charges
render it more likely than not that some type of violence or threat of violence occurred between the
individual and his wife. The individual has acknowledged drinking much heavier amounts during his
divorce. Hearing Tr. at 124; 1992 PSI Tr. at 24. While the individual did not believe that his drinking prior
to the domestic violence arrests contributed to those arrests, he acknowledged that drinking makes him
"verbally abusive," "meaner" and makes his problems worse. Hearing Tr. at 142, 167; 1992 PSI Tr. at 14,
16-17. Moreover, when questioned about the telephone harassment charges, the individual admitted that he
told his ex-wife's boyfriend he would "kick his butt" and that he had harassed his ex-wife. Hearing Tr. at
135; 1992 PSI Tr. at 19-20. Even assuming that the individual only behaved in a threatening manner and
never behaved in a physically violent way towards his ex-wife, this is still the type of behavior which
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gives rise to serious concern under Criterion (l).

In general mitigation of the incidents discussed above, the individual asserted that the events surrounding
his divorce have taught him not to lose control of his emotions as he has done in the past. Hearing Tr. at
138, 140. The individual further believes that his counseling program has taught him how to deal with
personal problems in a non-threatening way. Id. at 142-43. He also stated that his suspension without pay
for several months of the last year and the suspension of his driver's license as a result of the second DUI
charge have also encouraged him to straighten out his life. Id. at 145- 46.

I do not believe that the events surrounding the individual's divorce taught him any lasting lesson, as
evidenced by the assault charges in 1992 and 1995 and especially the individual's admitted loss of control
on October 6, 1995. The individual has been clearly unable to control his behavior and therefore shown
himself unreliable and untrustworthy. Moreover, for the reasons stated in the discussion regarding
Criterion (j), I do not believe that the individual's short-term counseling program is sufficient to
demonstrate rehabilitation when he has refused to follow the tenets of the alcohol use component of the
program, admitting his alcohol problem, and abstaining from alcohol. I therefore find that the individual
has failed to demonstrate circumstances that would satisfactorily mitigate the charges under Criterion (l).

IV. Conclusion

In the above analysis, I have found that there is significant derogatory information in the possession of the
DOE office to provide a sufficient basis for invoking the Criteria in 10 C.F.R. § 710.8(j) and (l) and that
the individual has failed to mitigate the serious security concerns raised by the derogatory information
regarding those Criteria. With regard to the derogatory information pertaining to the Criterion described in
10 C.F.R. § 710.8(k), I find that the individual has mitigated the security concerns raised by that
derogatory information. In view of the Criteria set forth in 10 C.F.R. Part 710 and the record before me, I
am unable to find that restoring the individual's access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest. Accordingly, it is my
opinion that the individual's access authorization should not be restored.

Either the Office of Security Affairs or the individual may file a request for review of the Hearing
Officer's Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W.,
Washington, D.C. 20585-0107, and served on the other party. The party seeking review of the Opinion
must file a statement identifying the issues on which he or she wishes the OHA Director to focus. This
statement must be filed within 15 calendar days after the party files the request for review. The party
seeking review must serve a copy of the statement on the other party, who may file a response within 20
days of receipt of the statement. 10 C.F.R. § 710.28(b).

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

Date: February 3, 1997

APPENDIX

DATE CHARGE RESOLUTION
January
14, 1990

Domestic Violence Dismissed

February
3, 1990

Domestic Violence Pled no contest
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Criminal Trespass-allegation of entering ex-spouse's
house by breaking garage window and screen

Pled no contest

October 9,
1990

Telephone Harassment- allegation of five harassing phone
calls to ex-wife's boyfriend on August 22, 1990

Dismissed

Telephone Harassment- allegation of harassing phone
calls to ex-wife on October 3, 1990

Pled no contest

December
14, 1992

DUI Pled no contest

Assault Dismissed
Failure to Control Vehicle Pled no contest
Failure to Wear Seatbelt Pled no contest

October 6,
1995

DUI (Second Offense) Pled no contest

Assault Pled no contest
Menacing Dismissed
Felony Vandalism Pled no contest to lesser included

offense of Criminal Damaging
Obstructing Official Business Dismissed
Possession of Drug Paraphernalia Dismissed
Improper Turn Dismissed
Failure to Wear Seatbelt Dismissed
Drug Abuse (possessing marijuana) Dismissed

<1>"An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or clearance.

<2>On November 7, 1996, I held a pre-hearing telephone conference with the DOE Counsel and the
attorney for the individual as required by 10 C.F.R § 710.25(f).

<3>The DOE office stated in its Notification Letter that it had no record of a first DUI offense. A report
regarding a prior December 1992 arrest was later submitted by the individual.

<4>All of the individual's criminal charges and their resolutions are listed in the Appendix to this
Decision.

<5>The DOE office does not contend that this report, DOE Ex. 9, meets the criterion of § 710.8(j) that
requires a diagnosis by a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist.

<6>At the hearing, a current supervisor and a former supervisor testified that the individual has a very
good employment record, and that they had never observed any kind of ill effects on the individual from
drinking, nor any drinking on the job. Hearing Tr. at 53-55, 63-64. However, they admitted that they do
not socialize with the individual outside of work, and thus cannot speak to the risks associated with the
individual's drinking, e.g., revealing too much at a bar after imbibing too much alcohol. Thus, their
testimony does not provide a sufficient basis for mitigating the security concern regarding his use of
alcohol off the job. See Personnel Security Hearing, 26 DOE ¶ 82,759 at 85,562 (1996).

<7>The state trooper's arrest report, DOE Ex. 12, indicates that the arrest was made at 2:48 A.M.

<8>At the hearing, the individual and the trooper disagreed on the circumstances surrounding the
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individual's charge of assault. The individual states that his foot only accidentally came into contact with
the officer's leg when he was being placed in the police car, see Hearing Tr. at 107-08, 160-61, 173-74,
and the officer says the individual kicked him in the shoulder, perhaps accidentally, while the officer was
trying to prevent him from kicking the windows and doors from the back seat of the car. Hearing Tr. at 27,
34. I find the state trooper's account more credible, considering the amount of alcohol that the individual
admittedly consumed. In any case, the individual should have been aware of the likelihood of injury to
others from his angry kicking of the car windows and doors.
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Case No. VSO-0114, 26 DOE ¶ 82,770 (H.O.
Wieker March 5, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

March 5, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 23, 1996

Case Number: VSO-0114

This Opinion concerns the eligibility of XXXXXXXX (the individual) for restoration of an access
authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This opinion will consider whether, based on the testimony and other evidence presented in this
proceeding, the individual's access authorization should be restored.

I. PROCEDURAL BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter to the
individual. That Notification Letter stated that information in the possession of a Department of Energy
Office (DOE Office) created a substantial doubt concerning the individual's eligibility for an access
authorization. The Notification Letter specified that the individual has an "illness or mental condition of a
nature which, in the opinion of a board-certified psychiatrist ... causes, or may cause, a significant defect
in judgment or reliability. Such a mental illness is a security concern pursuant to 10 C.F.R. § 710.8(h)
(Criterion H). In addition the Notification Letter specified that the individual engaged in "unusual
conduct" which tends to show that the individual is not honest, reliable or trustworthy and therefore
constitutes a security concern pursuant to 10 C.F.R. § 710.8(l) (Criterion L).

The individual requested a hearing. The Operations Office forwarded the request to the Office of Hearings
and Appeals (OHA). I was appointed the Hearing Officer in this matter. In accordance with 10 C.F.R. §
710.25(e) and (g), the hearing was held.

Eight witnesses gave testimony at the hearing. Two witnesses were called by the Operations Office. The
first was a DOE Security Specialist. The second was the DOE consulting psychiatrist. The individual
called five witnesses. They included his wife, two co- workers, his mother-in-law and the Bishop in his
church. The individual also testified at the hearing.
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II. STANDARD OF REVIEW

Administrative review is authorized when the existence of derogatory information leaves unresolved
questions about an individual's eligibility for access authorization. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard which is designed to protect national security interests. The
burden is on the individual to come forward at the hearing with testimony or evidence to convince the
Hearing Officer that restoring his access authorization "would not endanger the common defense and
security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

III. CRITERION L SECURITY CONCERN

Security concerns under Criterion L relate to whether an individual has engaged in unusual conduct which
tends to show he is not honest, reliable, or trustworthy. The Notification Letter referred to the following
four actions or activities engaged in by the individual as raising a concern that the individual is not
reliable:

1. The individual failed to properly divulge his past use of illegal drugs on the security supplement he filed
with his DOE contractor employer. Transcript at 44.

2. The individual disclosed two of his extra marital sexual relationships to the OPM investigator. However,
the individual failed to disclose the third relationship.

3. For a ten year period the individual engaged in sexual activities outside of marriage. During that period
the individual kept these activities secret from his wife. Transcript at 43.

4. The individual attempted to keep his use of alcohol secret from his wife. Transcript at 44.

At the Hearing the DOE counsel summarized this concern regarding the individual "Again it's our position
that he's (the individual) got a pattern of misrepresenting situations." Transcript at 36.

The individual admits that each of the four factual bases underlying the Notification Letter specified above
is correct. The individual has two types of responses. With regard to the first two concerns set forth above,
he provides an explanation of his reasons for failing to make those disclosures. The second response is a
showing that the individual's relationship with his wife has improved and therefore the secretiveness
described in three and four above is not likely to recur.

A. The Individual's Responses to the Criterion L Security Concerns

1. Failure to Disclose

The individual attempted to convince me that the first two actions described above do not demonstrate
significant dishonesty. He explains that his failure to disclose his past drug use on his employment form
conforms to a generally accepted pattern in answering such questions. He thinks that most people do not
disclose drug use that occurred more than 15 years prior to the date of an employment application. He
believes that he would not have been hired had he told the truth about his drug use. Therefore, he believes
his failure to accurately fill out the form should not be considered a security concern. With regard to his
failure to tell the OPM investigator about his third extra marital relationship, the individual explains that
he was afraid that disclosing the third relationship,(1) which was the only one that took place at the DOE
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site, would cause him to lose his job. He therefore believes it was reasonable not to disclose that
relationship.

2. Secretiveness

The individual's argument with respect to his secretiveness in his marriage (actions three and four
described above) is a claim that his marriage difficulties have been overcome and therefore the DOE need
have no concern that his secretive behavior will recur. The individual presented substantial testimony to
show how he is working to improve his relationship with his wife. Transcript at 53. The testimony of his
wife, mother-in-law and Bishop indicate that he has divulged his sexual relationships and drinking to
these individuals. Both his wife and mother-in-law testified that they have forgiven him for his actions.
The individual's wife testified that the couple had received six months of treatment from a marriage
counselor. Transcript at 77. She believed that the marriage counselor has improved the communication in
their marriage and improved their relationship.

Further, the individual presented testimony from his church Bishop to the effect that the individual and his
wife came to him approximately forty times for marriage and general counseling. According to the Bishop
those counseling sessions lasted from one to three hours (Transcript at 186) during the period April 1994
through September 1995. Transcript at 184. The Bishop's clear testimony was that during those sessions
the individual and his wife described in detail the couple's marital problems.(2) The Bishop testified that
over that period he acted as a facilitator in the couple's efforts to work toward a more open relationship.
The testimony indicated that the Bishop, the individual and his wife believe these discussions have
improved the couple's relationship. The thrust of the individual's contentions is that his disclosures and
counseling have been an effective treatment for his marital problems and should mitigate the DOE security
concern caused by his pattern of secretiveness. Transcript at 78.

B. Analysis of Individual's Responses

1. Failure to Disclose Information

The individual's explanation for his failure to list his past drug use on his employment form and his failure
to divulge his third sexual relationship to the OPM investigator fails to convince me that those falsehoods
do not represent security concerns. The individual's failure to divulge his past drug use and provide a
complete account to the OPM investigator indicate outright dishonesty. It is not appropriate for an
individual holding a security clearance to decide when it is appropriate in a business context, or in a work-
related context, not to tell the truth. I find that his current argument that these were reasonable actions
supports the security concern regarding his honesty, reliability and trustworthiness. The relationship
between the DOE and a security clearance holder is based on trust. If the DOE is unable to rely on
information that the individual provides, it is impossible to trust him to follow security rules and
regulations.

I therefore find the individual has failed to mitigate the security concerns raised by factual items described
in the Notification Letter and listed as one and two above.

2. Marriage Rehabilitation Argument

The individual testified that he has spent a significant period of time working to improve the
communication in his marriage. During the hearing, the individual's wife testified that she believed he has
become much more open and honest in his marriage.

Improvements in his marriage through rebuilding of trust are necessary to a showing that the individual is
rehabilitated from his deceptive pattern of behavior. However, I do not believe that a showing that he has
improved his marriage communication is sufficient to establish that the individual has mitigated the
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security concern which relates to his deceptive pattern of dealing with others. The fact that he has been so
successful for so many years at keeping secrets is an indication that deception is an established pattern of
behavior for this individual. In order to show rehabilitation from this pattern, he must provide a reasonable
basis to believe that the pattern will not recur.

When I asked his wife to be as specific as possible about why she believes her husband will not repeat his
pattern of deception, she was uncertain whether he would return to his former behavior.

Q. (Hearing Officer): ... With an ingrained pattern of deception and kind of an unusual pattern the
department feels -- they feel that he is a higher security risk in the future. And if he's changed, the more
specifically you can describe the changes the better it is.

A.(Individual's wife)- I understand that. Sometimes I feel that way too. How can I be certain? I think
throughout (the individual's) life though he has gotten away with so many things that he thought maybe he
was kind of invincible. But this time I think what he's gone through -- I don't know of very many people
that would go through what (the individual) has gone through to -- you know, to save his family and his
marriage. He has -- you know, he's made it public. He's, you know, really tried to cooperate with
everybody. It's been very painful on him.

Transcript at 80-81. Thus, even his wife would not speculate as to whether the individual would be
dishonest in personal relationships in the future. She clearly believes that her husband has suffered
considerably for his actions and has worked to improve their marriage. However, suffering in and of itself
is not an indicator that he will be more honest in the future.

The strongest testimony that the individual had received treatment for his pattern of not being honest was
from his Bishop. The Bishop, without hearing any of the other testimony, described the individual's
problem in the following way:

... that he ...felt like he had a need to prove himself someplace, or he was struggling with his feeling of
self- worth and was trying to prove something to himself. That's what he felt. ... In my own personal
opinion I think he's been struggling much of his life to find a basis for self-esteem and to feel good about
himself.

Transcript at 167. This description of the individual's problem and his testimony regarding specific facts
indicated that the Bishop had a clear understanding of the individual's behavior and thought processes. The
Bishop had spent a great deal of time with the individual. I was also convinced that although he had no
formal training in counseling he had the skills necessary to show the individual how to work to improve
his marriage.

However, the DOE's security concern involves the likelihood of further deceptive behavior. The Bishop
held a lay position in the church and clearly did not claim to be an expert in such matters. He was not
willing to speculate about the future behavior of the individual in his dealings with others. Transcript at
176-86. Moreover, there was no testimony regarding the efficacy of the Bishop's counseling on the
individual's secretive behavior pattern.(3) In this case, without expert testimony concerning the efficacy of
the treatment received, I find the individual has failed to bring forth any credible evidence to convince me
that the treatment he received has mitigated the security concern relating to dishonesty in dealing with
others.

The conclusion that the individual continues his deceptive behavior pattern is supported by my overall
impression of his demeanor at the hearing. I noted a lack of candor in his responses to questions. The
following exchange is a typical example of his evasiveness in providing information:

Q.(DOE Counsel)- So in that instance you were talking about a fifth as being a bottle, correct?

A.- I guess, if that's what it says.
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Q.- And she asked you about whether you had been drunk before? Do you remember what your response
was?

A.- If I had been drunk?

Q.- Yes

A.- Had I ever been drunk, period? Yes, I've been drunk before.

Q.- Okay. Do you know how many times you've been drunk?

A.- In my whole life are we talking here? Are we talking -- I would have no idea how to answer that.

Q.- Well, let me ask you this: Based on your drinking, did you usually get drunk when drinking?

A.- That again is a -- what do you consider drunk? Stumbling? Falling down the stairs? Slurred speech?

Transcript at 215.

His combative style of answering questions indicates a pattern of unwillingness to provide information.
His unwillingness to provide direct answers confirms the DOE concern that the individual is not forthright
in discussing unfavorable information. See Personnel Security Hearing, 25 DOE ¶ 82,765 (1995).

His lack of openness was also evidenced by his unwillingness to readily provide specific answers to
questions posed at the hearing. He was reticent about giving his best recollection as to even the most basic
details:

Q.(DOE Counsel)- How many days passed between the time that the Office of Personnel Management
asked you to sign a release and the time you finally agreed to do it?

A.- I don't recall.

Q.- You said there were a number of phone calls?

A.- Yes.

Q.- Okay. So it sounds like it was several days or weeks or whatever?

A.- Possibly. I don't recall exactly how long it was.

Transcript at 208.

Another example of his lack of candor related to the requirement in my November 4, 1996, letter that he
submit a written witness list by December 10, 1996. He failed to submit the list. In our prehearing
conference and during the hearing the individual left the impression that his failure to submit information
was because he did not generally understand what was expected of him. However, when I indicated to him
at the hearing that he should have submitted a witness list with a description of the testimony that each
witness was to provide, he correctly stated that I only specified that he was to submit a witness list.
Transcript at 194. The individual's ability to accurately remember the details of my letter belies the
confused understanding of the Hearing process that he generally portrayed. I believe he was not candid
when he indicated that he was unable to comply with the requirements of the Hearing process.

I found the individual's overall attitude at the hearing to be one of expedience. He exhibited a pattern of
self justification. He was always in a hurry to provide an answer that he believed would end the
discussion, rather than be complete and informative. He often avoided taking responsibility by justifying
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his actions on the basis of the failures of others. This pattern of behavior confirms the security concern that
he continues a pattern of dishonesty in dealing with others. I therefore find the individual has failed to
mitigate the DOE security concern raised under criterion L.

IV. ANALYSIS OF CRITERION H SECURITY CONCERN

The Criterion H security concern is based on the DOE consulting psychiatrist's diagnosis that the
individual has a mental condition that adversely affects his judgment. In his testimony at the hearing, he
summarized the diagnosis in his written report as follows:

And I see him as a mixture of a narcissistic personality, a dependent type personality, avoidant type
personality, and I think he has compulsive obsessive defense mechanisms, meaning that when things are
not working well for him I think he becomes very obsessed about certain things and will absolutely miss
the big issues and focus in on the little things.

Transcript at 104.

The DOE consulting psychiatrist's January 8, 1996, report and his testimony make clear that the individual
has a serious personality disorder. The DOE consulting psychiatrist clearly indicated that the individual's
disorder causes a defect in judgment which could result in serious security lapses. The individual has
failed to present evidence to mitigate the concerns raised by the consulting psychiatrist. The Notification
Letter indicated that in June 1995 the individual received a week of inpatient psychiatric care at a Health
Center. This was followed up by counseling with a treating psychiatrist and a marriage counselor.
However, the individual did not present records or testimony from either of these individuals. The only
specific testimony regarding the prognosis at the end of this treatment was from the Security Specialist
who indicated that there was no prognosis in the information that the DOE received from the Health
Center. Transcript at 59.

Prior to the hearing, the individual indicated he had contacted a psychiatrist to perform an evaluation
("evaluating psychiatrist"). He indicated that she had previously evaluated him. However, he asserted that
he was unable to arrange for her to do an updated evaluation prior to the hearing. He explained the
scheduling difficulties were caused by the evaluating psychiatrist. However, he did not follow through on
my suggestion that he submit a letter from the evaluating psychiatrist's office supporting his assertion that
she was unable to see him prior to the hearing. He also chose not to submit any previous evaluation she
had written. However, he indicated he had scheduled an evaluation session with her for a few weeks after
the hearing.

At the end of the hearing, I discussed with the individual the necessity of providing the evaluating
psychiatrist with documents that describe the DOE concerns and the treatment he has received. I pointed
out that without a full understanding of the individual's problems it would be difficult for the evaluating
psychiatrist's report to comment on the relationship between the individual's treatment and his specific
problems. I indicated that the individual should think about the types of information he was going to
provide her prior to their evaluation session.

Q. (Hearing Officer)- And to get an informed opinion it's going to require some work on your part.

A.- Right.

Q.- If you don't do that, I mean it's not going to get done.

A.- Okay

Q.- You need to lay out what happened and frame the issue further with your doctor, make sure she gets
the documents. Because you need something to work with...
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Transcript at 258.

I confirmed the understanding in a letter dated six days after the hearing.

At the [date of hearing] hearing regarding your clearance, you indicated that you have an appointment with
your psychiatrist on [date of appointment]. You indicated you would send her 1) the [consulting
psychiatrist's] report and 2) your description of the counseling session you had with your Bishop. I also
recommend that you give her a copy of your Personnel Security Interview. You said you would provide
her with that background information prior to your appointment.

The individual decided not to provide the evaluating psychiatrist with a written description of his
consulting session with the Bishop. He also did not provide the evaluation psychiatrist with a copy of the
DOE consulting psychiatrist's report prior to his scheduled appointment.(4)

Finally, despite a two week extension of time granted in a second post-hearing letter the individual did not
file a written report from the evaluating psychiatrist. Nor did he provide a timely explanation for his
failure to submit the report, or request an additional extension of time. I finally closed the record in a third
post-hearing letter. Following the closing of the record, the individual indicated that he was still attempting
to obtain a written evaluation from the evaluating psychiatrist. She called me twelve days after I closed the
record and indicated that she had been ill for ten days and would soon send her report to me. I indicated
that the report should instead be sent to the individual. I further told her that it was up to the individual to
decide, after reading the report, whether to request that the record be reopened to permit the report to be
submitted. I also indicated to the individual's wife, who called me on his behalf, that it was his
responsibility to submit the report.

In spite of ample opportunities to supplement the record on his own behalf, the individual has taken no
steps to submit the psychiatric evaluation in a timely manner. I wish to emphasize that it is the burden of
the individual in security clearance cases to determine what information is necessary in order to establish
that his access authorization should be restored. He must also arrange for that information to be prepared
and submitted to the Hearing Officer. The illness of the evaluating psychiatrist does not change this
burden. Regardless of any problems that the evaluating psychiatrist in this case may have had, the
individual was responsible for ensuring that I receive the documentation necessary to support his position
that his clearance should be restored. He failed to meet this obligation.

The DOE consulting psychiatrist's diagnosis and testimony are therefore unchallenged. I therefore find the
individual has failed to present any mitigation of the DOE Criterion H Security Concern.

V. CONCLUSION

I have not been persuaded by the individual that restoring his access authorization would be clearly
consistent with the national interest. Accordingly, I find that the individual's access authorization should
not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response with
20 days of receipt of the statement.

Thomas L. Wieker



Case No. VSO-0114, 26 DOE ¶ 82,770 (H.O. Wieker March 5, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0114.htm[11/29/2012 1:33:11 PM]

Hearing Officer

Office of Hearings and Appeals

Date: March 5, 1997

(1) The first two relationships took place prior to the individual's employment at the DOE site.

(2) In addition to these sessions, the Bishop testified that there were a number of telephone calls to discuss
the individual's problems.

(3) Prior to the hearing, the individual characterized the Bishop as a character witness and failed to
disclose his counseling sessions with his Bishop. I was therefore surprised by the nature of the testimony
of the Bishop at the Hearing. Transcript at 191. Because the Bishop's testimony occurred after the
departure of the DOE psychiatrist, there was no opportunity to obtain testimony from the DOE psychiatrist
about the benefit of such counseling. Since the DOE psychiatrist was the only professional counselor or
psychiatrist to present testimony, without his evaluation there was no professional testimony about the
rehabilitative effect of the counseling (treatment) on the individual's pattern of dishonesty in dealing with
others.

(4) In a post-hearing letter he explained his failure to submit a description of his counseling session by
indicating he discussed the matter with his Bishop "...and we felt that the information given at the hearing
was as much as we can give, since there is no written record to go by." He also explained his failure to
provide information to the evaluating psychiatrist on the basis of his assumption that the consulting
psychiatrist would provide the necessary information.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

March 6, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 26, 1996

Case Number: VSO-0115

This Opinion addresses the eligibility of XXXXXXXXX (the Individual) for access authorization. The
regulations governing the Individual's eligibility are found at 10 C.F.R., Part 710.

The Individual was informed in a Notification Letter that her access authorization was suspended because
of two security concerns that created a substantial doubt about her continued eligibility for access
authorization. The security concerns are:

(1) That she has "an illness or mental condition of a nature which, in the opinion of a board-certified
psychiatrist, other licensed physician or a licensed clinical psychologist, causes, or may cause, a
significant defect in judgment or reliability," as provided in 10 C.F.R. § 710.8(h) (Criterion H).

(2) That she has "engaged in … unusual conduct or is subject to … circumstances which tend to show that
[she] is not honest, reliable, or trustworthy; or which furnishes reason to believe that [she] may be subject
to pressure, coercion, exploitation, or duress which may cause [her] to act contrary to the best interests of
the national security," as provided in 10 C.F.R. § 710.8(l) (Criterion L.)

After receiving the Notification Letter, the Individual requested a hearing to bring forth evidence to
resolve the doubts expressed in the Notification Letter.

At the hearing, the Department presented the testimony of a consulting psychiatrist and a personnel
security specialist. The Individual presented the testimony of the three mental health professionals who
have been treating her -- a psychiatrist, a licensed clinical psychologist, and a social worker -- and nine
coworkers. Based on the evidence presented at the hearing, and in the case file, it is my opinion that the
Individual has not resolved the security concerns raised in the Notification Letter. I therefore believe that
her access authorization should not be restored.

Factual Background
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For the most part, the facts in this case are not in dispute. The Individual is a mature woman who has been
married for thirteen years.(1) Approximately six or seven years before the hearing, the Individual was
diagnosed as having a chronic depressive condition.(2) She describes the symptoms of the condition as
extreme fatigue, loss of interest in activities, and isolation from other people.(3) She began a course of
antidepressant medication prescribed by her family physician.(4) She also began attending counseling
sessions. The sessions apparently focused more on her marital and family problems than on her
depression.(5)

Approximately a year and a half before the hearing, the Individual began an affair with a married
coworker.(6) She tried repeatedly to break off the affair, but returned to him each time he asked that they
reconcile.(7) At one point, she sought advice from a married male who was an old friend, and had a one-
night sexual liaison with him.(8)

Approximately eleven months before the hearing date, the Individual's lover made it clear to her that he
would not leave his wife to marry her. The Individual felt devastated by this statement.(9) Shortly after the
discussion, she attempted suicide by taking an overdose of prescription medications and drinking a bottle
of wine. She was discovered the next morning, conscious but disoriented, by two friends who took her to
the emergency room of a local hospital.(10)

After about one week in the hospital, she was released and returned to work. The personnel security
branch at her site then interviewed her and reviewed her eligibility for access authorization. As a result of
that review, the Notification Letter was issued.

Analysis

Criterion H - Mental illness or condition

A mental illness or condition that causes, or may cause, a defect in judgment or reliability is a security
concern because the resulting defect in judgment or reliability could impair the Individual's ability or
willingness to follow security procedures and regulations. Personnel Security Hearing, Case Number
VSO-0082, 25 DOE ¶ 82,800 (1996).

The Individual's Mental Condition

At the hearing, the Individual's mental condition was discussed in detail by her treating psychiatrist, her
treating licensed clinical psychologist, and her treating social worker. All three have been treating her
since the suicide attempt. In addition, the Individual's mental condition was evaluated before the hearing
by the Department's consulting psychiatrist. All four mental health professionals agree that the Individual
has a mental disorder variously called "chronic depression," "depression neurosis" or "dysthymic
disorder.(11) In addition, all agree that she had a separate mental disorder, a major depressive episode,
connected with her suicide attempt. The Individual does not dispute these diagnoses.(12)

Security Concerns

The evidence in this case establishes not only that the Individual has dysthymic disorder and underwent a
major depressive episode, but also that these disorders caused a significant defect in her judgment and
reliability. The testimony of the Individual's psychiatrist supports the conclusion that both the affair and
the suicide attempt were manifestations, in part, of an acute or crisis phase of her dysthymic disorder.(13)
The treating psychiatrist also expressed the opinion that the Individual's depression caused her to exercise
poor judgment.(14) The records of the treating social worker note that the Individual manifested poor
judgment (mild) and poor impulse control (moderate) at the initial assessment, approximately two and one
half weeks after the suicide attempt.(15) I find therefore that the Individual's mental disorders caused a
defect in her judgment and reliability.
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Likelihood of Recurrence

I consider the critical factor in this case to be the likelihood of recurrence of the acute phase of the
Individual's mental disorders. 10 C.F.R. § 710.7(c). According to the Individual's treating psychiatrist, the
Individual's dysthymic disorder is chronic and will probably require medication under a psychiatrist's
supervision for the rest of the Individual's life.(16) As far as the Individual's present mental health after the
suicide attempt, all the treating mental health professionals describe the Individual as currently functioning
well, receiving appropriate therapy for her condition, and responding well to medication.(17)

In assessing the probability of recurrence of the Individual's acute mental disorder, however, I must look
beyond her current behavior to the future. The consensus of opinion among the mental health professionals
was that recurrence is highly unlikely if the Individual maintains her current program of therapy and
medication. For example, the treating psychiatrist described the Individual's prognosis as good, and stated
that, with a reasonable degree of medical certainty, an acute phase of depression would not recur if the
Individual stayed in therapy and continued on her course of medication.(18) The treating clinical
psychologist concurred with this opinion.(19)

It is important to note, however, that the Individual's favorable prognosis is predicated on her continuing
with the present regimen of therapy and medication. According to the treating psychiatrist, if the
Individual were to stop taking her medication, the probability of relapse of a major depression is as high
as 90 percent.(20)

The testimony of the mental health professionals established that effective treatment for the Individual's
condition requires a course of professional treatment over time. While the mental health professionals at
the hearing did not specify a precise timetable for therapy necessary to minimize recurrence, all agreed
that the intensive portion of therapy was not yet complete. When asked about the length of time necessary
to establish successful rehabilitation and reformation for the Individual, the treating clinical psychologist
said "I don't think it will be a short period of time.... I guess I would say a long period of time rather than
a short period of time.... I think a year is very significant, but I don't think it's sufficient... Generally, two
years does seem to be a fairly significant length of time.(21) The treating psychiatrist stated that "as [the
Individual makes progress in her therapy she may not really need to be in individual therapy of this type
forever.... It's usually more like a year duration, a year or two years duration.(22)

Since the suicide attempt, however, the Individual has less than a year of intensive therapy and medication
at the current dosage. At this relatively early stage in the Individual's treatment, the possibility of her
failing to follow the therapeutic regimen, with a consequent recurrence of an acute dysthymic condition or
major depressive episode, cannot be ruled out. I therefore believe that she has not had even the minimal
treatment, as recommended by the mental health professionals, to resolve concerns about a possible
relapse of an acute phase of one of her mental disorders, with a consequent impairment of her judgment or
reliability.

Criterion L - Honesty, Reliability, and Trustworthiness

The security concerns identified in the Notification Letter under Criterion L can be placed in three groups.

The first group concerns several statements the Individual made about protecting her access authorization.
When her friends found her after the suicide attempt, she told them that she did not want to call an
ambulance because security personnel would find out what she had done and revoke her access
authorization.(23) In addition, she said during a personnel security interview that she had not wanted to
attend too many therapy sessions before her suicide attempt, because she feared this would attract the
attention of security personnel and place her access authorization in danger.(24) In the Notification Letter,
these statements are used to charge that she was attempting to conceal her mental condition from security
personnel, and is therefore untrustworthy.(25)
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The other are two factors listed under Criterion L in the Notification Letter are her adulterous affairs and
her suicide attempt.(26) The security concern arises from the fact that, although the affairs and suicide
attempt went against deeply ingrained moral values, she was unable to resist the impulses.(27)

Moreover, the treating mental health professionals considered that the factors listed under Criterion L were
inextricably connected with the Individual's mental disorder.(28) Consequently, I believe that the
evaluation of the Criterion L factors would substantially depend on the evaluation of the Individual's
mental disorder under Criterion H. Since I have found that the security concerns under Criterion H have
not been resolved, I also find that the security concerns under Criterion L have not been resolved.

Conclusion

In a case under 10 C.F.R. Part 710, an individual has the burden of going forward with evidence to rebut,
refute, explain, extenuate, or mitigate the allegations. The ultimate burden of persuasion rests on an
individual to show that granting or restoring access authorization would not endanger the national defense
and would be clearly consistent with the national interest. This standard implies a strong presumption
against the granting or restoration of an individual's access authorization. Consequently, security
determinations should err, if they must, on the side of denials. Personnel Security Hearing, VSO-0002, 24
DOE ¶ 82,751 at 85,527 (1995).

The Individual has failed to meet the burden of persuasion. While there is no evidence that the Individual
has ever compromised national security, I must consider that, were the acute phase of her mental disorders
to recur, she could not be relied upon to exercise discretion in security matters or follow security
regulations. Moreover, although the Individual is heading in the right direction by participating
conscientiously in a therapy program, her treating clinical psychologist acknowledges that mental health
problems still exist.(29)

As the consulting psychiatrist pointed out, "[the Individual's] judgment and reliability ... [are]
unpredictable.... When somebody decides to [attempt] suicide, as occurred with her, ... at that point they're
losing all sense of value. [Her] whole attitude and value structure has gone.(30) I am concerned that the
Individual could relapse into an acute phase of mental disorder, with a resulting collapse of her value
structure and endangerment of the national security.

In view of the criteria set forth in 10 C.F.R. Part 710, and the evidence in the record, I believe that valid
and significant security concerns have been established under Criteria H and L. These concerns create
substantial doubt about whether granting the Individual access authorization would not endanger the
common defense and would be clearly consistent with the national interest. It is therefore my opinion that
the Individual's access authorization should not be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: March 6, 1997

(1) Transcript of Hearing (Tr.) at 457.

(2) Personnel Security Interview (PSI) at 7; 8.

(3) PSI at 10.

(4) Tr. at 196.
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(5) Exhibit 6, Records of Individual's mental health counselors, passim.

(6) PSI at 19; 24.

(7) PSI at 26; 27; Tr. at 485-86.

(8) PSI at 45; Tr. at 481.

(9) PSI at 25.

(10) PSI at 7.

(11)" Exhibit 1, report of Consulting Psychiatrist; Tr. at 27-28; 72-73; 77. Based on the following
information, I conclude that the terms "depression neurosis" and "dysthymic disorder," as used in this case,
refer to the same mental disorder. Dysthymic disorder is a term used in the Diagnostic and Statistical
Manual of Mental Disorders, 4th ed., (DSM-IV). The diagnostic code for dysthymic disorder in DSM-IV
is 300.4. The consulting psychiatrist used this same code, 300.4, to represent his diagnosis of depression
neurosis, which is not found in DSM-IV. In addition, the Individual's treating psychiatrist testified that
depression neurosis and dysthymic disorder are essentially the same. Tr. at 87.

(12) The Individual and the three mental health professionals who testified in her behalf do dispute an
additional diagnosis made by the consulting psychiatrist - a diagnosis of "personality disorder, not
otherwise specified." The consulting psychiatrist based his diagnosis on two standardized, computer-scored
tests -- the Minnesota Multiphasic Personality Inventory (MMPI) and the Millon Clinical Multiaxial
Inventory (MCMI). The reports of both tests include caveats that they must be evaluated in light of
clinical data. See Personnel Security Hearing, Case No. VSO- 0021, 25 DOE ¶ 82,763 (1995). Moreover,
a general diagnostic criterion for any personality disorder is that the pattern of inner experience or
behavior in question must not be better accounted for as a manifestation or consequence of another mental
disorder. DSM IV at 633. The DSM IV at 632 further cautions that "it may be particularly difficult (and not
particularly useful) to distinguish Personality Disorders from those ... disorders (e.g. Dysthymic Disorder)
that have an early onset and a chronic, relatively stable course" (emphasis added). The Individual's treating
mental health professionals rejected a diagnosis of personality disorder on the basis that her behavior is
better accounted for by her dysthymic disorder. Tr. at 81-83; 94; 122-28; 140-44. On the basis of their
testimony, and the advice in DSM IV, I will analyze the security concerns under Criterion H as arising
from dysthymic disorder and a major depressive episode, and not from a separate personality disorder.

(13) Tr. at 98; 103-04; 111; 142-43.

(14) Tr. at 121.

(15) Exhibit 2, records of treating social worker, at 1.

(16) Tr. at 105.

(17) Tr. at 117.

(18) Tr. at 80-81; 105; 133; 137-38.

(19) Tr. at 172.

(20) Tr. at 138.

(21)" Tr. at 172-73; see also Tr. at 198, where the treating psychologist agrees that a two-year time period
would be a better time to evaluate a patient's recovery.
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(22)" Tr. at 80. The consulting psychiatrist also recommended one to two years of therapy for the
Individual, although he characterized her problem as a personality disorder. Tr. at 43.

(23) Tr. at 447; 509-10.

(24) PSI at 15; Tr. at 507.

(25) One aspect of unreliability or untrustworthiness would be the Individual's potential susceptibility to
blackmail resulting from the stigma associated with mental disorders, or from her desire to conceal the
affairs or suicide attempt. In this case, there is no reason to believe that the Individual would be subject to
blackmail. She does not express any sense of shame or stigmatization about her dysthymic disorder. The
facts of her mental illness, her suicide attempt, and her affairs are known to her friends and coworkers.
See, e.g., Tr. at 240-41; 318-19; 321-22; 340; 346; 352; 357; 381-82; 396; 407-11. See also Tr. at 266;
289; PSI at 44.

(26) Considered in isolation, the Individual's adulterous affairs may not raise a security concern.
Nevertheless, a pattern of incidents may lead to a valid security concern though none of the incidents
would be significant by itself. Personnel Security Hearing, Case No. VSO-0096, 26 DOE ¶ 82,756 at
85,544 (1996). In this case, it is the pattern of irresponsible behavior by the Individual, including the
affairs, the suicide attempt, and the reluctance to stay in therapy, that raises a security concern under
Criterion L.

(27) PSI at 20; 41; 46.

(28) E.g. Tr. at 144; 284.

(29) Tr. at 105.

(30)" Tr. at 43-44.
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Case No. VSO-0116, 26 DOE ¶ 82,765 (H.O.
Brown Jan 16, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

January 16, 1997

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: October 1, 1996

Case Number: VSO-0116

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."<1> A
Department of Energy Operations Office (DOE) suspended the individual's access authorization under the
provisions of Part 710. This Opinion considers whether, on the basis of the evidence and testimony
presented in this proceeding, the individual's access authorization should be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are

employed by or are applicants for employment with DOE contractors, agents, DOE access permittees, and
other persons designated by the Secretary of Energy for access to classified matter or special nuclear
material. Part 710 generally provides that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the DOE granted the individual an access authorization, a "Q" clearance, as a condition of
her employment with a DOE contractor. However, on September 12, 1996, DOE issued a Notification
Letter informing the individual that her access authorization had been suspended based upon information
in the possession of the DOE that created substantial doubt concerning her continued eligibility. The
specific information in support of the determination by the DOE is set forth in Enclosure 2 accompanying
the Notification Letter, and is summarized below.

In Enclosure 2 of the Notification Letter, the DOE states that the derogatory information regarding the
individual falls within the purview of the disqualifying criteria set forth in 10 C.F.R. § 710.8, specifically
section 710.8(k), finding that the individual "[t]rafficked in, sold, transferred, possessed, used, or
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experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine,
amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to
dispense drugs in the practice of medicine, or as otherwise authorized by law." The bases for this finding
are as follows: (1) pursuant to a random drug screening performed by her employer, a urine specimen
provided by the individual on July 9, 1996, was determined to be positive for the presence of marijuana;
(2) a confirmation of the individual's positive drug test was performed and, on July 15, 1996, the
individual signed an Acknowledgement of Positive Drug Screen; and (3) during a Personnel Security
Interview (PSI) that was subsequently conducted on July 25, 1996, concerning this matter, the individual
admitted that on the weekend prior to her submitting to the random drug screening, she knowingly smoked
approximately one half of a marijuana cigarette at a social gathering.

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA) on October 1, 1996, the
individual exercised her right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On
November 8, 1996, I was appointed as Hearing Officer in this case. After conferring with the individual
and the DOE Counsel appointed, 10 C.F.R § 710.24, I set a hearing date. At the hearing, the DOE Counsel
called five witnesses: (1) the DOE Personnel Security Specialist who conducted the July 25, 1996 PSI with
the individual; (2) the individual's supervisor; (3) the individual; (4) the company physician who
administered the drug screening; and (5) the individual's drug treatment counselor. The individual elected
to call four witnesses: (1) two close friends/associate coworkers (Associates #1 and #2, respectively); (2)
her husband, and (3) a close friend. The transcript taken at the hearing shall be hereinafter cited as "Tr.".
Various documents that were submitted by the DOE Counsel and the individual during this proceeding
constitute exhibits to the hearing transcript and shall be cited as "Exh.".

II. Analysis

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should be restored since I believe that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings that I make in support of this determination are discussed below.

A. Section 710.8(k), Illegal Drug Use

The facts and circumstances concerning the individual's illegal drug use, specifically marijuana, were
relayed by the individual during her July 25, 1996 PSI and reiterated in greater detail at the hearing.
According to the individual, the positive drug test resulted from her first and only use of marijuana, which
occurred at a housewarming party that she attended on the Saturday before she was called for random drug
screening on the following Tuesday. PSI at 13; Tr. at 35, 50. The individual explains that at the invitation
of a close friend, she went to the housewarming party given at the home of the friend's coworker and also
attended by several other of the friend's female coworkers, all of whom are employed at a local telephone
company. Tr. at 26; PSI (Exh. 3A) at 10. The individual states that apart from her friend, she was vaguely
acquainted with only a few of the approximately twelve women present at the party and did not know the
rest. The individual states that during the evening, someone began to smoke and pass marijuana cigarettes
and she, along with about half the women present, puffed the marijuana which circulated four to five
times. Tr. at 26-28; 46. Though she is unsure, the individual believes that she consumed a total of
approximately one half of a marijuana cigarette. PSI at 11; Tr. at 29.
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As stated by the Personnel Security Specialist during the hearing, illegal drug use, in this case marijuana,
raises a security concern for the DOE, for it reflects a deliberate disregard for state and federal laws
prohibiting such use. Tr. at 20-21. "The drug user puts his own judgment above the requirements of the
laws, by picking and choosing which laws he will obey or not obey. It is the further concern of the DOE
that the drug abuser might also pick and choose which DOE security regulations he will obey or not obey
with respect to protection of classified information." Personnel Security Hearing, Case No. VSO-0013, 25
DOE ¶ 82,752 at 85,512 (1995). In addition, a person who uses marijuana may possibly open herself to
blackmail or other forms of coercion, because she may want to conceal her use. Tr. at 20. It has also been
noted that "any drug usage while the individual possesses a `Q' clearance and is aware of the DOE's policy
of absolute abstention demonstrates poor judgment." Personnel Security Hearing, Case No. VSO-0023, 25
DOE ¶ 82,761 at 85,579 (1995).

After considering the undisputed evidence of marijuana usage by the individual in the record of this case, I
have concluded that DOE properly invoked 10 C.F.R. § 710.8(k) in suspending the individual's access
authorization. This instance of illegal drug use is the only factor cited by DOE in this regard. Accordingly
below, I will consider whether the individual has made a showing of mitigating facts and circumstances
sufficient to overcome the DOE's legitimate security concerns arising from her use of marijuana.

B. Mitigating Circumstances

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. Personnel
Security Hearing, Case No. VSO-0002, 24 DOE ¶ 82,752 at 85,511 (1995).

In cases where there is evidence of a positive drug test, an affected individual must provide convincing
evidence mitigating the security concerns related to the illegal drug use. Personnel Security Hearing, Case
No. VSO-0102, 26 DOE ¶ at 4 (November 14, 1996), citing Personnel Security Hearing, Case No. VSO-
0051, 25 DOE ¶ 82,784 (1995); Personnel Security Hearing, Case No. VSO-0019, 25 DOE ¶ 82,579
(1995). "It is therefore the obligation of the individual to offer an explanation for the positive drug test that
mitigates the DOE's security concerns and to establish the truthfulness of the explanation." Id. at 4-5,
citing Personnel Security Review, 26 DOE ¶ 83,001 (1996). In the present case, I have reached the opinion
that the individual has successfully carried her burden in this regard and, accordingly, her security
clearance should be restored.

1. The Individual's Drug Use

The individual has remained adamant throughout this proceeding that her marijuana use was a one time
occurrence that took place at a housewarming party a few days prior to the drug screening. According to
the individual, this was the first and only time she has ever used an illegal drug, a mistake for which she
now feels "embarrassed" and "stupid." Tr. at 50. However, the individual's explanation warrants careful
scrutiny. The existence of a positive drug test raises the possibility of use at other times. Further, the

file:///cases/security/vso0013.htm
file:///cases/security/vso0023.htm
file:///cases/security/vso0078.htm
file:///cases/security/vso0078.htm
file:///cases/security/vso0002.htm
file:///cases/security/vso0002.htm
file:///cases/security/vso0102.htm
file:///cases/security/vso0051.htm
file:///cases/security/vso0019.htm
file:///cases/security/vsa0087.htm


Case No. VSO-0116 (H.O. Brown Jan 16, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0116.HTM[11/29/2012 1:33:13 PM]

scenario that the individual describes, that she was selected for random drug screening three days after her
first and only use of marijuana, seems highly coincidental on its face. Notwithstanding, I am persuaded
that the testimony and corroborative evidence presented in the record of this proceeding do establish the
truthfulness of the individual's explanation that her marijuana use was an isolated occurrence.

First, regarding the individual's explanation, I find that the individual has established to my satisfaction her
account of using marijuana under the circumstances of the housewarming party. The individual called as a
witness the close friend who confirmed in her testimony that she invited the individual to the
housewarming party given by the friend's coworker at the telephone company, and otherwise corroborated
the circumstances and attendance of the party. Tr. at 139-42. The close friend stated that she did not
actually see the individual smoke marijuana at the party<2>, but she was aware that marijuana was being
smoked at the party due to the obvious odor of the drug present. Tr. at 146. In support of this testimony,
the individual's husband testified that the individual had attended a housewarming party with her close
friend and "a bunch of ladies" and after she was informed of her positive drug test, she revealed to him
that she had smoked marijuana at that party. Tr. at 127-30. Moreover, the individual has been consistent
with her explanation of the one time use under the circumstances of the housewarming party to the
Personnel Security Specialist performing the PSI, to the drug counselor to whom she was referred by her
employer and under cross examination at the hearing, where she appeared open, straightforward and
credible.<3>

The record of this proceeding further convinces me that the individual's marijuana use was isolated. The
employer's medical unit doctor testified that the individual has undergone random drug screening on three
previous occasions since the individual's employer instituted these measures.<4> These drug tests occurred
on September 25, 1990, on October 7, 1993, and most recently on February 29, 1996, approximately four
months before the positive drug test on July 9, 1996. Tr. at 59; Exh. 7. All of these prior drug tests were
negative for the presence of illegal drugs. Id. I also note that the individual is a 26-year employee with an
exemplary work record, having worked her way up to the position she presently occupies. The Personnel
Security Specialist in this proceeding who conducted the PSI performed a background investigation of the
individual, and when asked whether she had found "anything contrary" to the individual's claim of a one
time only use, she responded: "No, nothing." Tr. at 20.

I also find the testimony of the individual's supervisor, close friends and associates, all of whom know her
well, to be powerful and persuasive. Each of these individuals was direct and candid in their assessment of
the individual, and consistent in their surprise to learn that the individual had tested positive for marijuana
since they found it to be totally out of character for her. Although she has worked for her present
supervisor for about five years, her supervisor testified that he has known her for about 20 years as a
coworker. Tr. at 16. He testified that this instance of marijuana use "certainly didn't fit her personality to
do that kind of thing," since based upon his knowledge of her she is "extremely reliable" and has always
demonstrated "[v]ery good judgment, with the exception of one Saturday night [when she smoked the
marijuana]." Tr. at 15, 17.

The individual then called two close friend/associates (Associates #1 and #2) who also work for the same
contractor employer and know the individual and her family well, socializing with the individual on a
regular basis. Associate #1 has known the individual for 17 years and has known her present husband
since high school; he sees her nearly every day at work, and often socializes with her and her husband at
their home or his. Associate #1 testified that he found it "hard to believe" that the individual had tested
positive for marijuana since "she is not the type." Tr. at 72-73. Associate #2 has worked with the
individual for 19 years but has known the individual, her family, sisters and brothers, for many years prior
to their working together at the facility, and also regularly socializes with the individual and her husband,
usually on holidays. Tr. at 80-81. Associate #2 echoed his surprise to learn of her positive drug test since
he knows her to be a wonderful mother in a close knit family, doing her best to create a positive image for
her 20-year old son. Tr. at 82-84. Indeed, Associate #2 testified that he has heard the individual and her
husband express strong anti-drug sentiments on different occasions. Tr. at 84-87. According to Associate
#2, the individual "has never, ever given any indication that she would use drugs or that she would even be
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involved with anybody who used drugs." Tr. at 88. Both Associates #1 and #2 confirmed that they had
never known the individual to be in any kind of trouble before, and their mutual surprise that she tried
marijuana was accentuated by their observation that she in fact drinks very little. Tr. at 76-77, 82, 90.<5>

Finally, the testimony of the individual's counselor supports her assertion of an isolated marijuana use.
Immediately following her positive drug test, the individual entered into her employer's Employee
Assistance Program (EAP) administered by an outside agency, which is mandatory once an employee has
tested positive for illegal drugs and has signed an Acknowledgement of Positive Drug Screen. Tr. at 59-
60.<6> The counselor assigned to the individual, who has met with her seven times beginning in July
1996, acknowledged that the individual's explanation of a positive drug test after a one time use, with no
prior drug involvement, is not the typical situation. Tr. at 95-96. Nonetheless, the counselor testified that
on the basis of her sessions with the individual, diagnostic tools she utilizes as well as employer feedback,
she has found nothing which would lead her to doubt the individual's recount of a one time only usage. Tr.
at 95-96. According to the counselor, "[s]he just really has showed no indications to me in what she's
reported to me other than this, you know, bad decision she made one time." Tr. at 95. I specifically
inquired, "Has everything since you've been seeing [the individual], has that supported her characterization
of her use?" The counselor responded, "As far as I'm aware of, yes." Tr. at 113.

Thus, the totality of the record presented leads me to the judgment that the individual's marijuana use that
triggered the positive drug test result was an isolated occurrence. It is also telling that the DOE Counsel in
this case shares my view. In his closing remarks, the DOE Counsel stated in describing the individual's
drug use that "everything we've seen and heard does indicate it was an aberration." Tr. at 155. However, as
further observed by the DOE Counsel, this finding standing alone does not absolve the DOE security
concerns regarding the possibility of a recurrence. Accordingly, I now turn to the matter of whether the
individual has demonstrated adequate reformation to alleviate the DOE's legitimate security concerns that
the individual might return to marijuana use. As discussed in the succeeding section of this Opinion, I
have determined that the individual has carried this burden.

2. Reformation

My finding that the individual's marijuana use was a singular and isolated occurrence is a critical
determination. "The duration and frequency of an individual's marijuana use are factors crucial in
ascertaining the degree of rehabilitation or reformation which must be demonstrated by an individual
seeking to mitigate concerns arising from drug use. For example, concerns over drug use can be mitigated
even in cases of recent drug use where the usage was an isolated incident or an event infrequent enough to
warrant acceptance of the individual's assurance that he/she will not be involved with drugs while holding
a DOE access authorization." Personnel Security Hearing, Case No. VSO-0102, 26 DOE ¶ at 6 (1996);
see also "Adjudicative Guidelines for Determining Eligibility for Access to Classified Matter and Special
Nuclear Material", DOE (April 1994) at 21. On the basis of this standard and the record before me, I find
ample evidence in this case to accept the individual's assurance that she will not use marijuana again, in
mitigation of the DOE's security concerns.

First, I found the individual's demeanor and the tone of her conviction very persuasive when she stated
that she will never use or even allow herself to be tempted to use marijuana again. Tr. at 42-43, 48-49,
153-54. It is clear that she has been thoroughly humiliated by this experience brought on by what she
describes as "a stupid mistake." Tr. at 154. The individual is somewhat at a loss to explain fully this gross
error in judgment, but ventures that perhaps there was something uniquely disarming in the festive
environment of an all-women party. Tr. at 33-34. Having faced the severity of her error, however, her
attitude now appears to be genuinely repentant and as much as she appears to be authentic in her
contrition, she is compelling in her sincerity. Furthermore, I list other factors below that lead me to believe
her assertion of reformation from further drug use.

Second, according to the counselor, the individual has been open and cooperative, has kept all of her
appointments and has had "a good attitude. . . . She loves her job, she loves her family, her husband is very
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supportive. . . ." Tr. at 95. The counselor indicated that in her sessions, she looks for "red flags" as
indicators that a patient might be headed towards relapse. In the case of the individual, the counselor
testified that "I wasn't able to come up with any." Tr. at 105. The counselor stated that she also gave the
individual a diagnostic test related to relapse prevention, called "37 Warning Signals," which required the
individual to choose 7 which might apply to her. Tr. at 107; Exh. 6. On the basis of this exercise, the
counselor concluded concerning the prospect of further drug use, "As I have worked with her in the
therapy sessions, I have not been able to pick up something significant enough that would send a signal."
Tr. at 108.<7> While the counselor believes that the individual should complete her one year of
counseling sessions dictated by company policy<8>, she gives the individual a "good prognosis" in
remaining free from any further drug use. Tr. at 117.

Finally, I believe there are strong incentives and support systems that will serve to enforce the individual's
resolve never to use marijuana again. First, the individual is well aware that if she ever tests positive again
for marijuana, she will be terminated immediately. See note 6, supra; Tr. at 60-61, 63.<9> The individual
has stated several times, in the letter requesting a hearing, to her counselor and during her testimony, that
she loves her job and is proud of her performance and resulting advancement during her 26 years as an
employee of the DOE contractor. Exh. 2; Tr. at 23-24, 95, 154. It was clear to me that the individual is
very determined not to squander these accomplishments by repeating her unfortunate and uncharacteristic
lapse in judgment with regard to drug use.

In addition, the individual states that her family and friends provide strong support for her firm intention to
forever abstain from marijuana use. Tr. at 48-49. Testimony that I received at the hearing leads me to
believe this assertion. Associates #1 and #2, as well as her close friend and her husband, all described the
individual as a woman who is deeply committed to the welfare of her family and who generally associates
only with a close knit group of friends who do not tolerate drugs within their lifestyle. I was particularly
impressed with the testimony of her husband, who was direct and forthright in describing the individual,
their family environment and the moral tone they try to set for their son. Tr. at 126, 129-30, 133-34. While
he and the individual have been married for seven years, he has known her for 14 years and was drawn to
the individual by her intelligence and strength of will that she exhibited in overcoming major difficulties in
her life, in order to do what was best for her family. Tr. at 132. He admitted that he was surprised, upset,
disappointed, and they argued when the individual informed him that she had tried marijuana at the
housewarming party and received a positive drug test. Tr. at 127. However, he is now firmly supportive of
her ("behind her 105 percent") and is confident the individual will never use marijuana again. Tr. at 134-
35.

On the basis of the foregoing, and in view of the isolated nature of the individual's marijuana use, I find
acceptable the individual's assurance that she will not use marijuana again. Accordingly, I conclude that
the security concerns of the DOE arising from the individual's positive drug test have been sufficiently
mitigated. It is therefore my opinion that the individual's access authorization should be restored.

III. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(k) in suspending the
individual's access authorization, since within the meaning of that provision, the individual has
"[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances
Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
or administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise
authorized by law." However, on the basis of the record before me, I have determined that the individual
has presented sufficient mitigating circumstances to overcome the legitimate concerns of DOE security,
within an acceptable level of risk. I therefore find that restoring the individual's access authorization would
not endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, it is my opinion that the individual's access authorization should be restored.
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The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: January 16, 1997

<1>An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance. In the present case, the
individual seeks the restoration of a level "Q" access authorization; however, that designation has no
bearing upon the applicable standards governing eligibility to hold an access authorization.

<2>The individual had earlier testified that she believed that her friend had seen her smoking marijuana.
Tr. at 46-47. However, her friend stated that she and the individual were separated at times during the
party in different portions of the house, and she had not actually seen the individual smoke marijuana. Tr.
at 143-44.

<3>The individual admits that initially, upon being informed of the positive drug test by her employer's
medical unit doctor who administered the drug screen, she stated only that she had been in the presence of
persons using marijuana because she "was scared." Tr. at 47. However, after being told by the doctor that a
positive drug test would not result from this type of exposure, she admitted that she had smoked marijuana
at the party and signed the Acknowledgement of Positive Drug Screen.

<4>The employer's medical unit doctor testified that under the employer drug testing policy, an employee
will generally be called for random drug screening at least three times within a two-year period, but no
more than twice within one year. Tr. at 56.

<5>Similarly, the close friend who invited the individual to the housewarming party stated her impression
upon finding out that the individual had smoked marijuana at the party, "I was shocked because I don't
think that's her." Tr. at 148. The close friend has known the individual since junior high school and is the
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godmother of the individual's son. Tr. at 136.

<6>The medical unit doctor explained, however, that only senior employees such as the individual, hired
before August 1989, are given this option. More recent

employees who test positive for illegal drugs are terminated immediately. Tr. at 56-57. The doctor further
clarified that if the individual tests positive again or otherwise fails to complete the treatment program, she
will also be terminated immediately. Tr. at 61.

<7>The counselor's records reveal that, based upon her discussions with the individual, the only potential
warning factors that the counselor could ascribe to the individual were the following: (1) sometimes holds
back feelings; (2) has an unfulfilled desire (to go back to school); (3) sometimes experiences boredom and
stress; (4) sometimes gets mad in traffic, and (5) sometimes is overly friendly and talks too much. Tr. at
108; Exh. 5. The counselor agreed that these were innocuous as indicators, since they are commonly
present in normal persons and might apply to anyone. Tr. at 111.

<8>Upon being referred to the employer's EAP program, the individual's counselor formulated a treatment
plan which entails the following:

1. Individual counseling for 1 (one) year;
2. No use of marijuana;
3. Random drug screens at the workplace;
4. Work on relapse prevention.

Exh. 5. Regarding the time period (item 1.), the counselor stated that it is "the policy of [the employer] that
they stay in counseling for one year . . . ." Tr. at 108-09. The individual stated that she will fulfill all
counseling requirements of the employer. However, in response to my inquiry, the individual indicated
that she really does not feel a need for further counseling since she is confident in her intention never to
use marijuana again. Tr. at 49-50.

<9>The employer's medical unit physician testified that the individual was in fact called for a random drug
screening in September 1996, but the medical unit was unaware that the individual was on personal leave
that day. Tr. at 62. The counselor testified that she has authority to order an immediate drug screening of
the individual at any time if for any reason, e.g. the individual's appearance or response, the counselor
believes the individual may have used drugs again. The counselor stated, however, that during their
sessions the individual has been "very cooperative, very appropriate and so I have not had -- found it
necessary to do that." Tr. at 101.
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Case No. VSO-0118, 26 DOE ¶ 82,769 (H.O.
Goering February 7, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXX's.

February 7, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:October 8, 1996

Case Number: VSO-0118

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." On August 8, 1996, the individual's access
authorization was suspended by the Manager of a Department of Energy operations office (DOE) pursuant
to the provisions of Part 710. In this Opinion, I will consider whether, based on the record before me, the
individual's access authorization should be restored. As indicated below, I am of the opinion that the
individual's access authorization should not be restored.

I. Background

The individual is currently employed by a DOE contractor. On November 12, 1995, the individual was
arrested and charged with domestic violence and aggravated assault. After the individual reported this
arrest to the DOE, the DOE conducted a Personnel Security Interview (PSI) with the individual. The DOE
determined that derogatory information concerning the individual created a substantial doubt about his
eligibility for an access authorization. Specifically, that determination was based on the individual's
criminal record and allegations that the individual had provided false information to the DOE.
Accordingly, the DOE obtained authority from the Director of the Office of Safeguards and Security to
initiate an administrative review proceeding.

On September 5, 1996, DOE commenced the administrative review proceeding by issuing a Notification
Letter to the individual. The Notification Letter specifically identified the derogatory information at issue
and explained how that information came within the purview of two criteria set forth in 10 C.F.R. § 710.8,
which are discussed in Section II below. In addition, the Notification Letter informed the individual of his
right under the regulations to file a written response to the derogatory information and to request a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access
authorization.
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On October 4, 1996, the individual requested a hearing concerning this matter. DOE transmitted the
individual's hearing request, pursuant to the provisions of 10 C.F.R. § 710.25(a), to the Director of the
Office of Hearings and Appeals (OHA), who received it on October 8, 1996. The OHA Director appointed
me as Hearing Officer in this case on October 15, 1996. I subsequently convened a hearing in this matter.

At the hearing, the individual was represented by counsel, testified on his own behalf, and called seven
witnesses, including his former girlfriend, former girlfriend's son, ex-wife, supervisors, a counselor, and a
substance abuse specialist. The DOE called to testify the police officer who arrested the individual in
November 1995. See Transcript of Personnel Security Hearing [hereinafter Hearing Tr.].

II. Substantive Regulatory Criteria At Issue

As noted above, the Notification Letter included a specific description of information in the possession of
the DOE that the agency regards as derogatory and which, in the opinion of the DOE, creates a substantial
doubt as to the individual's eligibility to hold a security clearance. The information concerned the
following items: (1) the individual's criminal record, (2) the events leading to his November 1995 arrest
and an earlier arrest in March 1994, and (3) statements made by the individual at the PSI. According to the
Notification Letter, the information falls within the ambit of two regulatory criteria, paragraphs (f) and (l)
of 10 C.F.R. § 710.8. Criterion (f) concerns information revealing that a person has

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.

10 C.F.R. § 710.8 (f). Criterion (l) pertains to information evidencing that a person has

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. § 710.8(l).

III. Analysis

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings which I make in support of this determination are discussed below.

Because the allegations of falsification raised by the DOE under 10 C.F.R. § 710.8(f) relate solely to the
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conduct of the individual alleged under 10 C.F.R. § 710.8(l), I will begin my analysis with a discussion of
that conduct. After I have made my findings regarding the individual's alleged conduct, I will discuss the
alleged falsification by the individual about his conduct.

A. Section 710.8(l), Unusual Conduct

The derogatory information alleged by the DOE under Criterion (l) concerns a number of criminal charges
brought against the individual, and the events leading to those charges. Notification Letter, Enclosure 1 at
3-4. Criminal conduct is a security concern because it indicates that an individual has willfully disregarded
the law, exercised bad judgement as to what is appropriate behavior, and/or despite and against his or her
better judgment, has been unable to control his or her behavior. Such conduct increases the risk that the
individual will in the future not obey laws, regulations, or rules pertaining to security.

A charge of criminal conduct, per se, does not raise an unresolvable security concern. For example, in
September 1972 the individual was charged with Disorderly Conduct and Menacing Threats and
Threatening in a Menacing Manner, both of which charges stemmed from the same incident. Id. However,
the record indicates that the individual was found not guilty of Disorderly Conduct and Menacing Threats
and that the disposition of the charge of Threatening in a Menacing Manner is unknown. Id. Thus, the
existence of a criminal charge on an individual's record does not lead inexorably to the conclusion that
criminal conduct occurred. On the other hand, even though a trier of fact in a criminal proceeding has
found reasonable doubt as to the individual's guilt, resulting in a judgment of not guilty, a Hearing Officer
in an administrative review proceeding under Part 710 could nonetheless find that it is more likely than not
that the individual did engage in conduct that tends to show that the individual is not honest, reliable, or
trustworthy. Such a finding would, of course, have to be based on evidence in the record.

1. Charges During the Period 1971-73

First, as mentioned above, the September 1972 charge against the individual of Disorderly Conduct and
Menacing Threats resulted in a finding of not guilty and the disposition of the Threatening in a Menacing
Manner charge resulting from the same incident is unknown. Similarly, the Notification Letter states that
the disposition of the September 1972 Probation Violation charge is unknown. Neither is there any other
evidence in the record relating to these charges. There are in the record charges of Breaking and Entering
and Grand Larceny in March 1971 and Disorderly Conduct in June 1973 which have not been disputed by
the individual. However, these charges and the other charges during this period were brought over 23 years
ago. Moreover, the events occurred when the individual was a relatively young man in his late teens and
early 20s. Because of the benign or unknown disposition of some of the charges of this period and the
long period of time that has passed since these all of these charges were brought, and mindful that Part 710
requires me to take into account the recency of the individual's conduct, I assign little weight, as security
concerns, to the criminal charges brought against the individual in the early 1970s. See 10 C.F.R. §
710.7(c). Nonetheless, I cannot completely ignore the undisputed charges from this period in reaching my
opinion, but must evaluate them in the context of the entire record. Personnel Security Hearing (Case No.
VSO-0096), 26 DOE ¶ 82,756 at 85,543 (1996) (affirmed by the DOE Office of Security Affairs (OSA)).

2. Charges During the Period 1985-89

In April 1985, the individual was found guilty of reckless driving, and was fined $50 plus costs.
Notification Letter, Enclosure 1 at 4. The individual was arrested for driving while intoxicated (DWI) on
two occasions, in April 1986 and December 1987. Id. at 3-4. In response to the first DWI charge, the
individual pled guilty, was fined $225 plus costs, and was sentenced to three days in jail. After the second
DWI arrest, the individual was found guilty, fined $450 plus costs, and was sentenced to 45 days in jail.
Reckless driving in general, and in particular driving while under the influence of alcohol or other drugs
clearly demonstrates a serious lack of judgment, and therefore presents a security concern. See Personnel
Security Hearing (Case No. VSO-0096), 26 DOE ¶ 82,756 at 85,541 (1996) (affirmed by OSA) ("Driving
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under the influence of alcohol is reckless behavior that threatens the safety of innocent people.").

Regarding the 1985 incident of reckless driving and the first instance of driving while intoxicated in 1986,
the individual has provided no explanation of the circumstances surrounding the events that would mitigate
the concerns raised by his behavior. Though the individual testified that he had not had "very much" to
drink prior to his first DWI arrest, Hearing Tr. at 153, this testimony is undermined by the fact, to which
he admitted by pleading guilty, that he was found to have been too intoxicated to be driving safely.

The individual's second DWI arrest occurred after he had been attending a wake for his aunt. Tr. at 153-
55. The individual related at the hearing,

Well, my mother's sister, who was like a mother to me. She was more of a mother than my mother was.
She had passed. And I went down to sit with the family. And I went down and sat with the family for a
while, and then I told them I was going to leave and go home. Cause I had to go to work the next day.
And I went home, and I couldn't sleep. So I went back down and sat with the family some more. And
while I was down there, my cousin had asked me how come I didn't go to sleep. And I told her, I said I
couldn't go to sleep. And she said, well, when I went out to the hospital, they gave me some pills because I
was upset. She said, that would calm her down. She said, here, she said, take one of them. I said, okay. So
I took one of them. Then maybe a half hour or longer, someone offered me a beer, and I drank a beer.
And I told them, I said, cause beer makes me sleepy. And I left to go home. And on the way home, I was
approximately four or five houses from my house, and the officer stopped me and said I came to a rolling
stop at a stop sign. And he asked me if I'd had anything to drink. And I said, yeah, I drank a beer earlier.
And he said, well, I want to give you a sobriety test. So I went to get out of the vehicle, and my legs were
like rubber.

Hearing Tr. at 153-54. The attorney for the individual argued that this

was a highly unusual incident at a very stressful time with the death of a close relative. And it was
essentially an interaction, and perhaps wasn't so wise in taking something that a family member had given
him. But it was an upsetting time. And he had no way to know of the strong reaction that that drug would
cause with a single beer, and didn't realize the effect it would have on him.

Hearing Tr. at 170-71.

There is no doubt that the death of a loved one can cause a great deal of stress in anyone's life. However,
even if I were to find that the individual's behavior was solely the result of the impact of his aunt's death, I
would be troubled by the possibility that a similar stressor could trigger a comparable lapse of judgment in
the future.

In February 1989, the individual was charged with Disorderly Conduct (Fighting). The individual testified
that on this occasion he went into a club and was approached by the ex-husband of his then current wife,
who "grabbed me in the collar, and punched me in the nose." Hearing Tr. at 137. The individual stated that
he did not strike back, and that the club was being patrolled by police officers, who gave him and the other
man a citation. Id. According to the record, the individual paid a $46 "waiver." Notification Letter,
Enclosure 1 at 4. The record does not indicate whether this waiver constituted an admission of guilt or a
plea of no contest. However, the fact that the individual at the least did not contest the charge makes it
difficult for me to accept his present claim of innocence.(2) I conclude that the individual's uncorroborated
testimony regarding this incident does not sufficiently mitigate the concern raised by the Disorderly
Conduct charge.

In reaching my opinion, I must take into account the fact that the events of the late 1980s described above
took place almost eight to twelve years ago. See 10 C.F.R. § 710.7(c) (applicable factors include "recency
of the conduct"). With particular regard to the two DWI charges, the attorney for the individual correctly
noted that "there has been absolutely no incident of any kind like that for more than nine years." Hearing
Tr. at 171.(3) I cannot simply disregard these events, however. First, although even the most recent of
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these criminal charges was brought nearly a decade ago, the individual was a mature adult in his 30s at the
time. Second, it is reasonable to consider the individual's actions in the 1980s as part of a larger pattern of
conduct, even if those actions in and of themselves do not constitute a security concern sufficient to
warrant a revocation of access authorization. See Personnel Security Hearing (Case No. VSO-0096), 26
DOE ¶ 82,756 at 85,544 (1996) (affirmed by OSA) ("A pattern of incidents may well give rise to valid
security concerns even though none of the individual incidents would be significant by itself."). With this
in mind, I will now consider the two most recent events cited by the DOE as a basis under Criterion (l) for
suspending the individual's security clearance.

3. Charges in 1994 and 1995

In March 1994, the individual was arrested and charged with Domestic Violence, to which he pled no
contest. The individual was again arrested in November 1995, and this time charged with Domestic
Violence and Aggravated Assault. These two charges were brought before a Grand Jury, which indicted
the individual on the Domestic Violence charge, but did not return an indictment on the charge of
Aggravated Assault. DOE Exhibit 12. As a result of a plea agreement, the Domestic Violence charge was
reduced from a felony to a misdemeanor, to which the individual pled guilty. Id. The provision of the state
criminal code governing the charge of domestic violence prohibits causing, attempting to cause, or
recklessly causing physical harm to a family or household member. The statute also prohibits threatening
behavior that would cause a family or household member to believe he is in imminent danger of physical
harm. XXXXX Rev. Code Ann. XXXXX (XXXXX

1996).

For the purposes of this proceeding, the individual's pleas of no contest and guilty to charges of Domestic
Violence do not create an unrebuttable presumption that he in fact committed the crimes with which he
was charged. However, it is evidence of guilt that must be weighed against any exculpatory evidence in
the record. See supra note 3.

In the present case, the individual's now former girlfriend, the alleged victim in both incidents, testified at
the hearing on behalf of the individual. In evaluating exculpatory testimony by an alleged victim of
domestic violence, I must be mindful of the unique dynamics of domestic violence. For example, there is
a recognized tendency on the part of victims of domestic violence to minimize the violence, or to deny
that it occurred. See Personnel Security Hearing (Case No. VS0-0099) (Oct. 9, 1996) (citing Kohler, The
Battered Women and Tort Law: A New Approach to Fighting Domestic Violence, 25 Loy. L.A.L. Rev.
1025 (1992)); see also Hanna, No Right to Choose: Mandated Victim Participation in Domestic Violence
Prosecutions, 109 Harv. L. Rev. 1849, 1900 (1996) ("[V]ictims of domestic violence often understate the
situation, try to protect the batterer, or blame themselves for the violence.").

On the other hand, I should not reflexively dismiss such testimony as inherently unreliable. I also must
recognize the fact that the individual and the alleged victim no longer live together or have a romantic
relationship, Hearing Tr. at 68, 87, which fact removes at least one of the reasons that have been cited for
denial or minimization on the part of domestic violence victims.(4) I will take all these factors into account
in my examination of the events described below.

a. 1994 Domestic Violence Charge

At the time of the individual's arrest in March 1994 the individual was living with his girlfriend. Also
living in the house were the individual's ex-wife and daughter. The individual and his daughter "had a
discussion. And she said she decided she would take her clothes and leave. So in further discussion, I
decided that if that's what she wanted to do that I would help her. So I was throwing her clothes out on the
porch." Hearing Tr. at 131. At this point, the individual's girlfriend arrived home.

[My girlfriend] came home, and I don't think she knew what was going on. But she kind of got in the
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center of it, between my daughter and I arguing and my ex-wife trying to tell my daughter what she could
do and could not do; and [my girlfriend] trying to tell me what I could do and could not do; and me
throwing clothes out on the porch. Somehow [my girlfriend] got struck in the mouth.

. . . .

I felt bad after it happened. Because I didn't actually know I'd hit her in the mouth until she said, oh you
hit me in the mouth. Then she grabbed her mouth. And, you know, I immediately told her that I was sorry.
And she just kind of busted out of the house.

Id. at 131, 132.

The individual's girlfriend testified that, after leaving the house, she went to the police station because

I just wanted [him] to calm down. I didn't want him arrested. I just asked him to, you know go calm him
down. That's all I asked. And I never thought he would get arrested, to be honest.

. . .

. . I told them I just wanted him calmed down. Cause I didn't know what exactly was going on.
That's all. You can ask the officer.

Id. at 70, 89.

In her testimony at the hearing, the individual's girlfriend stated that she did not think the individual hit her
intentionally. Id. at 69, 89. However, the security concern raised by this event is not contingent on whether
the individual's actions were intentional. First, there is the concern that the individual, by recklessly
causing injury to another person, may have engaged in criminal behavior. Second, the behavior of the
individual, whether or not illegal, demonstrates poor judgment and/or an inability to control his actions.
Thus, this behavior brings into question the reliability of the individual.

b. 1995 Domestic Violence Charge

The events leading to the individual's November 1995 arrest for Domestic Violence and Aggravated
Assault began when the individual and his girlfriend were at a local bar, and her son was at home alone.
Hearing Tr. at 72-73, 91. The individual's girlfriend received a call from her son, who told her that
Children's Services had called to see if he was home alone. Id. at 72. The individual's girlfriend testified
that her son was panicked, and that she was upset because someone must have reported her to Children's
Services, and, "He was twelve years of age. State law says he can be home." Id. at 72, 73.

The individual's girlfriend then left the bar for home, and the individual left shortly thereafter. Id. at 91.
The individual arrived home after his girlfriend, whereupon they began to discuss the situation, and his
girlfriend asked him whether he had called Children's Services. Id. at 92, 139. Because he felt "accused of
something I didn't do," the individual became upset. Id. at 92-93, 139. At this point, both the individual
and his girlfriend were upset. Id. at 93, 139.

There are contradictory statements in the record regarding what happened from this point until the time
the police arrived at the house. At 1:05 a.m. on the night of the arrest, the individual's girlfriend's son
provided the following information in a written statement to the police.

[The individual] came home and started arguing with my mom and told me to go upstairs and then he
piked (sic) up the coffee table and threw it. I called a freind (sic) of my mom's and told them and I hung
up and came downstairs and listened to them argue then he told me to go upstairs and then he hit her again
and I called her friend again and he heard him hit her over the phone and he called the police.

DOE Exhibit 8. At the same time, the individual's girlfriend gave the following written statement: "We
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argue. He knocked over coffee table. Yelled at me. Rolled up T-Shirt and hit me. It was over my job." Id.

In February 1996, the individual's girlfriend and her son both wrote statements recounting the incident.
These statements were written in the office of the individual's lawyer. Id. at 82, 114. The individual's
girlfriend stated that she went to the lawyer because she wanted to testify on the individual's behalf. Id. at
82. The individual's girlfriend's son recalled in his 1996 statement that he was upstairs during the argument
and heard the coffee table fall over. Individual's Exhibit C. He stated that because he thought the
individual had thrown the table at his mother, he called the police. Id. "Then I heard a slapping noise and
I ran downstairs and [the individual] had a towel rolled up in his hand, so I guess he was playing." Id. The
individual's girlfriend's February 1996 statement

describes the relevant events as follows: "[The individual] has [retinitis pigmentosa]. Because the coffee
table was out too far, he knocked it over hitting my leg. As far as hitting me with the rolled up shirt it was
more like shower antics. Horse playing--like [the individual], and [my son] do all the time." Individual's
Exhibit B.

At the hearing, the individual's girlfriend stated, "[W]hat I believe happened, because I can't remember
exactly--I think he accidentally hit [the coffee table] and knocked it over." Hearing Tr. at 74. Regarding
her statement to the police that he had hit her with a rolled up shirt, she stated,

It was childhood antics. He wanted to aggravate me to see if I'd take up a towel and get him back.

. . . .

You know, how like you do in a locker room. You roll up a towel, and sling it and snap it at somebody.

. . . .

But he wasn't hitting me hard.

Hearing Tr. at 75. The individual's girlfriend's son provided testimony at the hearing that was essentially
consistent with his February 1996 statement. Id. at 104-08. He stated that he thought the individual had
thrown the coffee table and had hit his mother based on the noises he heard from upstairs. Id. at 112-13.

In his testimony, the individual agreed that he had accidentally knocked over the coffee table, Id. at 140,
and when asked whether there was physical fighting or contact between him and his girlfriend, he stated,
"No. Normally when she'd get upset, I'd do things like, try to make her laugh. And, you know, sometimes
she'd forget about whatever was bothering her. Or like me and the kids would do, or her sometimes, we'd
slap each other with towels or something like that." Id. at 139-40.

One of the officers who arrived at the individual's house testified at the hearing. She stated that she arrived
with two other officers and could hear voices coming from the home. The officers listened for "a couple of
minutes" and "[w]hen we determined that there was some kind of argument or disagreement going on
inside from the voices and the tone of the voices, we knocked at the door." Id. at 11-12.

The individual testified that, after he let the police officers into the house, he told one of the officers, "Let
me show you some papers. So I walked to the bedroom . . . . I was going to show her the papers where I
had went to this domestic violence classes to just to show her that--cause she said it was a domestic
problem." Hearing Tr. at 144. The individual testified that he walked into the bedroom and to a metal
closet where the papers were kept.

[In the closet] was a three-eighty handgun that's strapped in a camouflaged holster. And I normally keep
the gun laying--it's in a holster in a hat. I pulled the gun and the hat, the whole thing, out. And when I
pulled it out, she hollered, he's got a gun. And I said, no, I don't. And I laid the hat back down in the
cabinet and she tackled me on the bed.



Case No. VSO-0118 (H.O. Goering February 7, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0118.htm[11/29/2012 1:33:14 PM]

Id. at 144-45.

The police officer who testified at the hearing stated that after she and the two other officers entered the
house, the individual walked into a bedroom adjoining the living room. Id. at 12. She also recalled him
saying that he was going to get some papers. Id. at 20. She stated that she followed the individual and that
the individual turned to the cabinet and pulled out "what appeared to be a holster . . . . With the holster
down in front of him, and pointed at the floor, at that point he was facing me. And he started to unholster
a handgun. At that point, I yelled out to the other officers there, gun; drew my own weapon." Id. at 13, 14.

The individual's girlfriend's son described the events that occurred after the police arrived at the
individual's home in his November 1995 statement to the police.

A police officer came to the door and asked if their (sic) was a domestic dispute and [the individual] said
no and shut the door in her face and she said she was going to have to come in and talk. Then he refused.
He said he was not going to jail and then I came downstairs and he let them in and he went to his room
and said he was not going to jail and reached in his closet and pulled out his gun and the police takled
(sic) him to his bed and took him outside and the police took him to jail.

DOE Exhibit 8. He provided the following less detailed description in his February 1996 statement. "[The
individual] reached in the closet door to get some paper for the cops and they tackled him to the bed and
handcuffed him; they said he had a gun. The police made me write a report." Individual's Exhibit C. At the
hearing, he stated that he saw the individual reach into the cabinet, "and he reached in there and pulled [the
gun] out, and he was like scooting it over. He just barely pulled it out enough to scoot it over and stuff.
And the police officer yelled, he's got a gun, and tackled him to the bed." Hearing Tr. at 124.

Based on the evidence in the record, I cannot conclude with certainty what happened that night before the
police arrived at the house. However, I do have reason to believe that the people involved have in their
more recent statements and hearing testimony minimized the seriousness of the events that occurred. First,
I find it unlikely that the individual's girlfriend's son would have mistaken a table being innocently
knocked over for a table being thrown. I also have difficulty accepting the individual's girlfriend's
explanation of her statement to the police. Though she now describes being hit by a rolled up shirt as
"childhood antics," and the individual described his actions as trying "to make her laugh," this
characterization of the tenor of the evening is inconsistent with the police officer's description of "voices
and tone of the voices" of "argument or disagreement" she heard from outside the house when she arrived.

As to the events that occurred after the arrival of the police, it is difficult to reconcile the differences in the
testimony regarding this incident and conclude that the individual was guilty of aggravated assault.
However, whichever testimony is believed, it is clear that the individual exercised extremely poor
judgment. Even if the individual was only moving the gun to retrieve papers (though the coincidence that
the papers he claims to have been retrieving happened to be located behind a gun strains credulity), I am
astonished that the individual would get anywhere near a gun while three police officers were in the house.
A modicum of good judgment would dictate that the individual allow the officers to retrieve the papers, or
at least inform the officers beforehand that he would need to move a gun to retrieve them. This behavior
presents a serious security concern to the DOE because it indicates the individual cannot be relied upon to
control his behavior or exercise good judgment in the future.

c. Factors in Mitigation of Concerns Raised by Recent Charges

The individual's attorney argues that the individual took responsibility for his actions leading to his 1994
arrest. Id. at 172. She points out that he entered a domestic violence counseling program after that
incident, actively participated in the program, and accepted the lessons he learned there. Id. The counselor
who ran the domestic violence program attended by the individual testified at the hearing and confirmed
that the individual was a cooperative and active participant. Id. at 39-42. Both the individual's ex-wife and
his former girlfriend testified that they saw positive changes in the individual after he went through the
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program. Id. at 30-31, 71.

However, it seems the individual was still unable to control his behavior in November 1995, one year after
completing the program. Hopefully, the individual's participation in a second program in 1996 following
his most recent conviction will help in this regard. But at this time, I do not believe there is evidence in
the record of lasting behavioral changes sufficient to overcome the security concerns raised by the
incidents leading to the individual's arrests in 1994 and 1995.

I find that the individual's criminal record, taken as a whole, and the actions underlying that record
provided the DOE an ample basis to suspend the individual's access authorization based on security
concerns raised by the type of behavior described in 10 C.F.R. 710.8(l). As stated above, I assign little
weight to the charges brought against the individual in the early 1970s, as these events occurred over
twenty years ago when the individual was a relatively young man. However, I cannot ignore the fact that
his actions then fit into a pattern of disturbing behavior which recurred in the late 1980s and again very
recently. This behavior is troubling in that it indicates that the individual either cannot or is unwilling to
control his behavior, and that under stressful circumstances, the individual has failed to exercise good
judgment. While there is no evidence that his behavior has in anyway compromised the national security in
the past, and there was testimony at the hearing that the individual has an excellent work record, Hearing
Tr. at 55-66, I believe that the DOE's justifiable concern about the individual's future behavior warranted
the suspension of his access authorization.

B. Section 710.8(f), Falsification

The Notification Letter alleges that the individual provided false information to the DOE in his December
1995 PSI regarding the events leading to his November 1995 arrest. Specifically, the Notification Letter
refers to the following statements by the individual: (1) he had not been drinking or been to a bar prior to
the incident; (2) he had not hit his girlfriend; (3) the police did not say that he had a "strong odor of
alcohol" about him; and (4) he had not pulled a gun out of its holster after the police arrived. Notification
Letter, Enclosure 1 at 2-3; DOE Exhibit 7 at 7, 8, 11, 16, 17.

After denying that he had been at a bar or drinking the night of his arrest in November 1995, the
individual stated later in the PSI that he had been to a bar and had drunk. Id. at 11, 16. He confirmed at
the hearing that he had had half a drink at a bar. Hearing Tr. at 138. Regarding the individual's statement
that he had not hit his girlfriend that night, I conclude this statement was false based on the findings in
section III.A.3.b.(1) above.

However, I cannot conclude that the individual deliberately lied during the PSI when he said "I got the
same statements you got and the officer said, uh, that they didn't, they didn't recognize a strong odor of
alcohol about me." DOE Exhibit 7 at 17. It is quite possible that the individual was describing the contents
of the police report to the best of his recollection, and without evidence to the contrary, I will assume this
was the case. As to whether the individual was dishonest when he stated in the PSI that he had not pulled
his gun out of his holster, I note that there was conflicting testimony at the hearing regarding whether the
individual began to remove the gun from the holster. The police officer involved testified that the
individual "started to unholster" the gun, Hearing Tr. at 14, while the individual's girlfriend's son stated
that the individual did not pull the gun away from cabinet at all. Id. at 124. While I cannot reconcile these
contradictory statements, there is no dispute that the individual was not able to pull the gun from the
holster before the officer drew her gun. DOE Exhibit 9; Hearing Tr. at 14. Thus, I do not believe the
individual's statement was false.

Nonetheless, the individual did provide false information during the PSI, and this raises a security
concern. The DOE's security program is based on trust and reliability and when an individual breaches that
trust, there is a legitimate concern as to whether the individual can be trusted with classified information.
Although the individual admitted later in the same PSI to being at a bar and having a drink, he did so only
after being confronted with evidence in the record that contradicted his assertion. DOE Exhibit 7 at 16.
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Moreover, I find that these false statements reflect a pattern on the part of the individual to deny or
minimize his inability to control his behavior. This tendency continued through his testimony at the
hearing. I do note that the individual's forthrightness during the time he has held a security clearance in
voluntarily reporting potentially derogatory information, such as his recent arrests, somewhat mitigates the
concern raised in this instance. Hearing Tr. at 162- 64. However, because the individual made the
dishonest statements during his PSI only a little over one year ago, I remain concerned that the individual
may provide false information to the DOE in the future if he believes it will serve his interests. Therefore,
I find that the DOE had sufficient basis under Criterion (f) to justify suspending the individual's access
authorization.

IV. Conclusion

For the reasons set forth above, I find that because the conduct of the individual raises serious questions
regarding his honesty, reliability, and trustworthiness, the DOE properly invoked 10 C.F.R. § 710.8(l) in
questioning the individual's eligibility for access authorization. I am also of the opinion that the DOE was
justified in invoking 10 C.F.R. § 710.8(f) based on the individual's false statements during his December
1995 Personnel Security Interview. Accordingly, I cannot find that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest, and it is my opinion that the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

10 C.F.R. § 710.28(b). The address to which submissions must be sent for purposes of serving them on the
Office of Security Affairs is as follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering

Staff Attorney

Office of Hearings and Appeals

Date: February 7, 1997

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
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710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)Cf. Personnel Security Hearing, 26 DOE ¶ 82,756 at 85,544 (1996) (affirmed by OSA) (quoting 21 Am.
Jur. 2d Criminal Law § 490 at 806) ("A guilty plea is ?an admission or confession of guilt, and as
conclusive as a verdict by a jury . . . . For this reason, it would take convincing evidence for me to
disregard the legal and factual implications of [the individual s] guilty pleas."); see C. Wright, A. Miller &
E. Cooper, Federal Practice and Procedure § 4474 (citing Myers v. Secretary of Health and Human
Services, 893 F.2d 840, 842-44 (6th Cir. 1990)) ("Criminal Rule 11(e)(6) and Evidence Rule 410 preclude
use of a nolo contendere plea as evidence in a subsequent civil or criminal proceeding. They do not apply
to an administrative proceeding. . . . Some statutes specifically provide for action based upon the fact of
conviction; decisions under those statutes make it clear that a conviction based on a nolo contendere plea
has the same effect as a conviction on a guilty plea or after trial. A nolo contendere plea also can be relied
upon in an administrative proceeding even in the absence of such a statute.").

(3)The individual called to testify a substance abuse counselor who stated that the individual was not
alcohol dependent. Hearing Tr. at 45-54. I accept the validity of this testimony, but note that the DOE has
not alleged that the individual was alcohol dependent. Such an allegation would normally be made by
invoking Criterion (j) of the regulations, which describes information that a person has "[b]een, or is, a
user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse." 10
C.F.R. § 710.8(j).

(4)Cf. Fischer, Vidmar & Ellis, The Culture of Battering and the Role of Mediation in Domestic Violence
Cases, 46 SMU L. Rev. 2117, 2140-41 (1993) (citing K. Fischer, The Psychological Impact and Meaning
of Court Orders of Protection for Battered Women 92 (1992) (unpublished Ph.D. thesis); L. Kelly,
Surviving Sexual Violence 146, 193 (1988); quoting Kelly, supra, at 147) ("The coping strategy of
minimization, like denial, allows women to escape temporarily from the pain and trauma of the violence.
Women may not identify themselves as battered, citing a lack of physical abuse or examples of women
who have been more severely abused. Minimizing the abuse also may involve attending to the positive
aspects of the relationship, reducing the impact of the abuse on the victims' lives. As Liz Kelly wrote,
minimization is fostered by the cyclical nature of domestic violence: ?Where there were long gaps
between violent episodes, women tended to minimize the violence by choosing [to] focus on the time
when it was not occurring and by hoping that it would not occur in the future. ").
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This Opinion concerns the eligibility of XXXXXXX ("the Individual") for continued access authorization
under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material.(1) The Individual's access authorization was
suspended by an office of the Department of Energy (DOE). As explained below, it is my opinion that the
Individual's access authorization should not be restored.

I. Procedural Background

The Individual was employed by a DOE contractor at a DOE facility in a position that requires an access
authorization. In December 1995, the Individual reported to the DOE that in July 1995 he was arrested for
Driving Under the Influence of Alcohol (DUI). Pursuant to 10 C.F.R. § 710.9(a), a DOE Personnel
Security Specialist (Security Specialist) conducted a recorded Personnel Security Interview (PSI) with the
Individual in January 1996. Since information creating doubt as to the Individual's eligibility for a security
clearance remained unresolved after that interview, the DOE office requested that the Individual be
interviewed by a psychiatrist on contract to the DOE (the Psychiatrist). That interview occurred in May
1996, and the Psychiatrist subsequently reported his findings and diagnoses to the DOE. On the basis of
that report and other information obtained about the Individual, the DOE office suspended his security
clearance and requested from the Director of the DOE Office of Safeguards and Security the authority to
conduct an administrative review proceeding under 10 C.F.R. Part 710, Subpart A.(2)

The administrative review proceeding began with the issuance of a Notification Letter in July 1996. In that
letter the DOE office informed the Individual that "[r]eliable information in the possession of the DOE has
created a substantial doubt concerning [his] continued eligibility for an access authorization. . . ." In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of that derogatory
information. On August 2, 1996, the Individual's representative requested a hearing on his behalf without
filing a separate written response to the allegations in the Notification Letter. Under the applicable
regulations, such a request for a hearing is deemed a general denial of all of the reported information
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listed in the Notification Letter. 10 C.F.R. § 710.21(b)(5). On October 8, 1996, the DOE office forwarded
the Individual's request for a hearing to the DOE's Office of Hearings and Appeals (OHA). The Director of
OHA appointed me the Hearing Officer in this matter.

A prehearing telephone conference and the hearing were subsequently held within the time periods
specified in 10 C.F.R. § 710.25(f) and (g). At the hearing, the following witnesses were called to testify by
the DOE Counsel: the Individual, the Psychiatrist, the Security Specialist who had conducted the January
1996 PSI, and the office manager of an alcohol and drug treatment center (the treatment center). Five
witnesses testified for the individual: a personnel manager for the Individual's former employer, a
production superintendent, and three co-workers, including one who has also been the Individual's
foreman. During the course of this proceeding, DOE Counsel submitted 8 exhibits (DOE Exs.) and the
Individual submitted 21 exhibits (Ind. Exs.). On February 27, 1997, I received the transcript of the
hearing.(3)

II. Statement of Derogatory Information

In the Notification Letter, the DOE office alleged that the Individual "is a user of alcohol habitually to
excess and ha[s] been diagnosed by a licensed physician as having alcohol abuse," which is derogatory
information under 10 C.F.R. § 710.8(j) (Criterion J). The information presented in the Notification Letter
in support of this allegation can be summarized as follows:

1. In the opinion of the Psychiatrist, the Individual suffers from alcohol abuse, uses or has used alcohol
habitually to excess, and has not shown adequate evidence of rehabilitation or reformation.

2. The Individual was arrested for DUI in July 1995 for which he was fined $750.
3. In October 1989, the Individual was arrested for DUI. He was ordered to serve 45 days (on

weekends) in the county jail, fined $1,500, and had his driver's license suspended for one year.
4. The Individual was arrested for DUI in January 1988.
5. In August 1987, the Individual was arrested for DUI. He was fined $350, had his driver's license

suspended for six months, and was ordered to undergo alcohol counselling at the treatment center.

Notification Letter at 1-2. During the hearing, I granted the DOE Counsel's request to amend the
Notification Letter by adding a fifth DUI arrest, in April 1985. Tr. at 108-09. I concluded that this
amendment was not prejudicial to the Individual since he had previously reported the arrest in a
Questionnaire for Sensitive Positions that he completed in June 1992 (the June 1992 QSP) (DOE Ex. 6)
and had discussed it at length in a PSI that was conducted in October 1992 (10/92 PSI Tr. at 9-16) (DOE
Ex. 8).

The DOE office also alleged in the Notification Letter that the Individual has "an illness or mental
condition of a nature which in the opinion of a board-certified psychiatrist, causes or may cause a
significant defect in judgment or reliability . . . ." Notification Letter at 2 (citing 10 C.F.R. § 710.8 (h)
(Criterion H)). In support of this allegation, the DOE office indicated that the Psychiatrist had diagnosed
the Individual as having a mixed type personality disorder comprised of narcissistic, obsessive compulsive
and histrionic personality traits, and that when these traits mix with excessive alcohol use, the Individual's
judgment and reliability are very likely to be significantly impaired. (4)

III. Findings of Fact and Analysis

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this



Case No. VSO-0120, 26 DOE ¶ 82,772 (H.O. Hochstadt)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0120.htm[11/29/2012 1:33:15 PM]

Opinion are the nature, extent, and seriousness of the Individual's conduct; the circumstances surrounding
the conduct, including knowledgeable participation; the frequency and recency of the conduct; his age and
maturity at the time of the conduct; the voluntariness of his participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for his conduct, the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence.
See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the
information presented by DOE and the Individual in this case.

Although the Individual acknowledges that there have been times when he consumed alcohol to excess, he
contends that his drinking has never presented a security concern to the United States government. He
further contends that as a result of his current abstention from alcohol and participation in Alcoholics
Anonymous (AA), his behavior is not currently a security concern and would not be in the future.

It must be emphasized that a DOE administrative review proceeding under 10 C.F.R. Part 710 is not a
criminal case in which the burden is on the government to prove the defendant guilty beyond a reasonable
doubt. See Personnel Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 at 85,834, aff'd, 25 DOE
¶ 83,016 (1996). In this type of case, we are dealing with a different standard, one that is designed to
protect national security interests. A hearing is "for the purpose of affording the individual an opportunity
of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has made a
showing of derogatory information raising security concerns, the burden is on the individual to come
forward at the hearing with evidence to convince the DOE that granting him access authorization "would
not endanger the common defense and security and would be clearly consistent with the national interest."
Personnel Security Hearing (Case No. VSO-0078), 25 DOE at 85,834 (quoting 10 C.F.R. § 710.27(d)).
This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Personnel Security Review (Case No. VSA-0057), 25 DOE ¶ 83,009 at 86,539 (1996)
(citing Dep't of Navy v. Egan, 484 U.S. 518, 531 (1988), and Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)). Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving national security issues. Personnel Security
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995). As discussed below, after carefully
considering the entire record, I find that the Individual has not met that burden.

A. Derogatory Information Under Criteria J and H

Although two criteria under Section 710.8 are cited in the Notification Letter, the derogatory information
in this case concerns only one type of conduct: the Individual's consumption of alcohol. Accordingly, the
initial questions to be addressed are whether the individual is or has been a "user of alcohol habitually to
excess" or has been diagnosed by a licensed physician as suffering from alcohol abuse. On the basis of the
record in this proceeding, I find that the answers to these initial questions are affirmative.

There is considerable evidence that the Individual has been a user of alcohol habitually to excess.The
Individual has a long history of alcohol use, going back to his senior year in high school when he states
that he drank three or four beers (to the point of intoxication) on occasional weekends. 1/96 PSI Tr. at 16.
During his twenties, the Individual states that he often spent Friday and/or Saturday evenings at bars
drinking four to six beers or the equivalent amount of hard liquor. Id. at 17-18. The first period in which
he acknowledges "heavy use" is the period after his divorce, when he has stated that he drank heavily three
or four nights a week.(5) After this period, the Individual returned to his former weekend drinking pattern,
drinking to the point of intoxication (about 10 beers) about once a month.1/96 PSI Tr. at 20.

In addition to frequent and substantial alcohol consumption during certain periods of his life, the
Individual's habitual and excessive use of alcohol is established by his arrests for driving while
intoxicated, sometimes with alcohol concentration levels considerably above the applicable state legal
limit of .10. From his testimony at the hearing and in the PSIs, it appears that the Individual has no
independent recollection of the dates of those arrests, although he does not dispute that he was over the
legal limit on each occasion.(6) For the most part, information about the Individual's arrests and their
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disposition is contained in the report of an Office of Personnel Management (OPM) investigation of the
Individual in October 1994 (DOE Ex. 3). This information was copied by an OPM Investigator from
police department, sheriff's office and court records. The information in these records, either originally or
as transcribed in the OPM report, is cryptic and confusing. While there is some evidence in the OPM
report indicating that the Individual may have been arrested for DUI five or more times, the Individual
insists that there were no more than four DUI arrests. Tr. at 119-21; 1/96 PSI Tr. at 15. His position is
supported by the testimony of the Security Specialist, who previously worked for OPM on the
investigation report in this very matter, and who stated that the Individual was arrested four times for DUI.
Tr. at 246.

From my evaluation of the record, I conclude that there is insufficient evidence for finding more than four
arrests, which is still more than ample evidence of excess alcohol consumption. Specifically, I find that the
Individual was arrested for DUI on the following occasions:

April 1985. The Individual was arrested for DUI with blood alcohol test (BAT) levels of .20/.19. DOE Ex.
3 at 15 (police department record). The Individual has stated that he was drinking vodka and 7·UP® over a
four hour period, and has acknowledged that he was driving while over the legal limit. 10/92 PSI at 11-12.

August 1987. The Individual was arrested for DUI with a BAT of .19/.19. DOE Ex. 3 at 15 (police
department record). In December 1987, the Individual was convicted of this misdemeanor DUI and
sentenced to 180 days, with 170 suspended, and ordered to pay a $350 fine. Id. at 14 (court record).The
Individual did not list this arrest in the June 1992 QSP, was not asked about it in either PSI, and did not
otherwise mention it. However, in the June 1992 QSP he listed a January 1988 arrest for DUI that he
copied from the records of the sheriff's office. See DOE Ex. 6 at 9 (item 23 continuation). In the October
1992 PSI, the Individual described the circumstances of this arrest. He stated that he was arrested by the
police after drinking vodka and 7·UP® over a three or four hour period, and acknowledged that he was
driving while over the legal limit. 10/92 PSI at 18-20. While I believe that the Individual correctly
described the circumstances of that incident, it appears to me that he erroneously relied on the ambiguous
notation in the sheriff's office record for the date of his second DUI arrest. From my reading of the records
summarized in the OPM report, it appears that the sheriff's office arrested the Individual in January 1988
to implement the 10-day sentence imposed by the court in December 1987. In finding that there was no
DUI incident in January 1988, I am relying on the following information in the record: (i) the sheriff's
office record indicates that the Individual was released 10 days after the "arrest" (DOE Ex. 3 at 13); i.e.,
after serving the 10- day sentence; (ii) the police department records do not reveal an arrest in January
1988, but do show that the Individual's second DUI arrest was in August 1987 (id. at 15); and (iii) the
court records pertaining to the Individual's October 1989 felony DUI arrest refer to only two previous DUI
charges, id. at 14 (presumably the April 1985 and August 1987 arrests).

October 1989. The Individual was arrested on a felony DUI charge. See id. at 14, 15. The Individual has
stated that on the night of the arrest, he had "a couple of beers" at home and two beers at a bar. 10/92 PSI
Tr. at 21-22. He acknowledges that the breathalyser reading was over the legal limit. Id. at 22. In
December 1989, he was sentenced to 45 days in jail (on weekends and holidays), was ordered to pay a
$1,500 fine and had his license suspended for one year.(7) DOE Ex. 3 at 13.

July 1995. The Individual was arrested for DUI with a BAT of .14. DOE Ex. 4 (DOE Report of Arrest or
Charge completed by the Individual 12/7/95). He has acknowledged drinking about seven nine-ounce
glasses of beer in a bar during the hour and a half prior to the arrest. 1/96 PSI Tr. at 7-8.

In view of the Individual's history of alcohol consumption, including the DUI arrests, the Psychiatrist
concluded that not only was the Individual an habitual user of alcohol to excess, but that he was suffering
from alcohol abuse under the diagnostic criteria of the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition (DSM-IV). DOE Ex. 1 at 10; Tr. at 18-20, 29-31, 60-66. The Psychiatrist also
diagnosed the Individual as having a mental condition that was "very likely" to significantly impair the
Individual's judgment and reliability. DOE Ex. 1 at 10. According to the Psychiatrist, the Individual has a
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Mixed Type Personality Disorder, based upon Narcissistic and Obsessive Compulsive Personality features
and Histrionic Personality Traits. Id. (citing the DSM-IV). While the Psychiatrist acknowledged that these
personality traits are not always dysfunctional and are sometimes even beneficial, he opined that they are
detrimental to the Individual when he uses alcohol to excess. Tr. at 34-35, 66-71.

It is thus undisputed that a licensed physician who is a practicing psychiatrist has diagnosed the Individual
as suffering from alcohol abuse and as having a mental condition that causes or may cause a significant
defect in judgment or reliability.(8) However, this does not conclude my evaluation of DOE's allegations
under Criteria J and H. It is my responsibility as Hearing Officer to ascertain whether the factual bases
underlying a psychiatric diagnosis are accurate, and whether the diagnosis provides sufficient grounds,
given all the other information in the record, for the denial of a security clearance. See, e.g., Personnel
Security Hearing (Case No. VSO-0068), 25 DOE ¶ 82,804 (1996). Accordingly, I have evaluated the
information upon which the Psychiatrist's diagnoses are based. On the basis of that evaluation, I find that
the diagnoses have a factual foundation. They are based on the Individual's history of alcohol consumption
summarized above, the DUI arrests, and a two and a half hour interview. They are also based on the
results of three psychological tests that the Individual completed at the time of the psychiatric interview.(9)
The Psychiatrist convincingly explained how the test results confirmed his diagnoses. DOE Ex. 1 at 5-9;
Tr. at 71-77.

In order to dispute the Psychiatrist's diagnoses, the Individual submitted a letter from his personal
physician that stated: "I see no significant physical or mental problems with this patient. He appears to be
psychological[ly] intact. I see absolutely no indication of narcissism, any hint of substance abuse,
depression or any psychological problems whatsoever." Ind. Ex. 16. The physician also stated that the
Individual was "extremely stable and unusually healthy," with "very few detrimental habits or hobbies."
Id.

I find that the report and testimony of the Psychiatrist is entitled to considerably more weight than the
letter from the Individual's physician (who is not a psychiatrist).(10) The Individual testified at the hearing
that he had not informed his physician about his history of alcohol consumption and, in particular, his
multiple DUI arrests. Tr. at 161. Nor had his physician been shown the report of the Psychiatrist or the
results of the psychological tests taken by the Individual. Moreover, the Psychiatrist's opinion that the
Individual experiences a significant defect in judgment when he drinks alcohol to excess has been
acknowledged by the Individual himself. For example, in discussing his driving after drinking seven beers
in July 1995, the Individual stated, "Bad judgment call. Alcohol does that to you... impairs your
judgment." 1/96 PSI Tr. at 24.

In view of the above considerations, I find that the DOE's allegations of derogatory information under
Criteria H and J have been established. Moreover, I find that the Individual's consumption of alcohol,
which, according to the Psychiatrist, is exacerbated by the Individual's mental condition, raises legitimate
security concerns on the part of the agency. As the Security Specialist stated in her testimony, a person
who habitually drinks alcohol to excess often exhibits poor judgment, and, accordingly, may not
appropriately safeguard national security information and materials while under the influence of alcohol.
Tr. at 247-48. It is for this reason that Hearing Officers in DOE security clearance proceedings have
consistently found that alcohol abuse and the habitual excessive use of alcohol raise important security
concerns. See, e.g., Personnel Security Hearing (Case No. VSO- 0042), 25 DOE ¶ 82,771 (1995);
Personnel Security Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758, aff'd, 25 DOE ¶ 83,006 (1995).

B. Evaluation of Mitigating Factors

The Individual contends that there are mitigating factors that alleviate the agency's security concerns and
justify the restoration of his security clearance. He states that he has never consumed alcohol while
working, and that his drinking off the job has not adversely affected his reliability and trustworthiness
while on the job or caused him to compromise national security at any time. He further states that he has
totally abstained from alcohol for a number of months, has no intention to resume drinking, and is
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participating in AA.(11) I will consider these contentions below.(12)

The record contains considerable support for the Individual's claim that he has been a reliable,
conscientious and extremely knowledgeable employee. The Individual's witnesses testified extensively
about his superior job performance, excellent character and sobriety on the job. Tr. passim. The
Individual's job performance and character were also praised in 15 letters signed by 20 co-workers and
supervisors, most of whom have known him for more than 15 years. Ind. Exs. 1-15. The Individual has
also submitted certificates indicating that he has successfully completed numerous work-related training
courses. Ind. Ex. 20. There is also no indication in the record of this proceeding that he has ever
committed any security infractions.

The testimony and documents relating to the Individual's job performance are evidence in the Individual's
favor. However, the Individual's sobriety and reliability on the job do not overcome the security concerns
presented in this case. Excessive consumption of alcohol off the job raises security concerns because of
the possibility that a clearance holder may say or do something under the influence of alcohol that violates
security regulations. See Personnel Security Hearing (Case No. VSO-0054), 25 DOE ¶ 82,783 at 85,730
(1995) (citing Cole v. Young, 351 U.S. 536, 550 n. 13 (1956)). And the fact that this has not occurred in
the past is no guarantee that it will not occur in the future despite the Individual's adamant insistence that
he would never do anything to endanger national security. As the Psychiatrist noted, the Individual has
done things against his better judgment in the past while under the influence of alcohol, and there is a risk
that this may occur again in the future. Tr. at 52-55.

Moreover, despite the Individual's assertions to the contrary, there is evidence in the record that a future
DUI arrest might put the Individual in a situation in which he would be subject to pressure, coercion or
exploitation. See 10 C.F.R. § 710.7(c) ("In resolving a question concerning an individual's eligibility for
access authorization, all DOE officials involved in the decision-making process shall consider: . . . the
potential for pressure, coercion, exploitation, or duress . . ."). For example, the Individual's four and a half
month delay in reporting the July 1995 DUI arrest appears to belie his vigorous assertions that he would
have no reason to fear publicity about a DUI arrest (Tr. at 267-68).(13) In addition, the Individual testified
that members of his family did not know about his DUI arrests and would be upset to find out. Tr. at 152-
53. Moreover, none of the Individual's witnesses, including those with whom he had a social relationship
outside of work, was aware that he had been arrested four times for DUI. I therefore agree with the
Security Specialist that the Individual's reluctance to have these relatives, co-workers and friends know
about the extent of his alcohol problem raises a security concern about his possible susceptibility to
coercion and blackmail. See Tr. at 248-50.

These security concerns would be mitigated, however, if there were sufficient rehabilitation or
reformation, such that it was highly unlikely that the Individual would abuse alcohol in the future. At the
hearing the Individual indicated that the last time he consumed an alcoholic beverage was during the
summer of 1996. Tr. at 103. He also testified extensively about his active participation in AA, Tr. at 129-
33, 141-52, and submitted documentation to confirm that he has been attending AA from January 1996 up
to the present time. Ind. Ex. 22.(14) In addition, two of the Individual's witnesses stated that they had seen
him at AA social events, thus providing corroboration to the Individual's claim that he has changed his life
style from one in which alcohol played an important role to one without alcohol.

The Psychiatrist, who was present while the Individual testified, recognized that the Individual's AA
experience was a positive development. Tr. at 173. Nevertheless, the Psychiatrist concluded that the
Individual's testimony did not provide a basis for finding rehabilitation or reformation. Tr. at 164. In part
the Psychiatrist's opinion was based on the relatively short period of abstinence and in part on his view that
AA alone did not constitute an adequate rehabilitation program, particularly since the individual did not
have a sponsor. Tr. at 165-66, 171-73.

After considering the entire record, I find that there has not been sufficient rehabilitation or reformation to
mitigate the DOE's security concerns. My finding is based primarily on the relatively short period in which
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the Individual asserts that he has been abstinent (approximately 4 to 6 months) and the expert testimony by
the Psychiatrist about the unlikelihood of rehabilitation occurring within that short period. These same
considerations have led Hearing Officers in other DOE security clearance cases to find that there was
insufficient rehabilitation or reformation. See, e.g., Personnel Security Hearing (Case No. VSO-0031), 25
DOE ¶ 82,770 (1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995);
Personnel Security Hearing (Case No. VSO-0029), 25 DOE ¶ 82,766 at 85,609, aff'd, 25 DOE ¶ 83,003
(1995); Personnel Security Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758, aff'd, 25 DOE ¶ 83,006
(1995).

My finding that the Individual has not met his burden of showing that he has been rehabilitated or
reformed is supported by a number of factors that lead me to believe that the Individual may resume
drinking alcohol. I find very significant the difference between the testimony of the Individual and that of
two of his witnesses, who had attended AA activities with the Individual. For example, both of those
witnesses simply and directly volunteered the information that they were "recovering alcoholics." Tr. at
215, 237. In contrast, the following excerpts from the DOE Counsel's examination of the Individual
confirm the Psychiatrist's opinion that, while the Individual is aware of the AA definition of an alcoholic,
he has not fully accepted that he is one:

Q. Are you an alcoholic?

A. Well, I'll have to say yes.

Q. And when did you realize you were an alcoholic?

A. Going to AA meetings.

* * *

Q. Do you believe that you're an alcoholic?

A. In the sense that I have tolerance, yes.

Q. You have a tolerance for alcohol?

A. Yes.

Q. And how long have you had that?

A. Some years, I guess.

Q. Is that your definition of an alcoholic?

A. No, it is not my definition of an alcoholic. I do not know how to define an alcoholic. I'm discovering
what alcoholism is through the program.

Q. What is alcoholism?

A. As of now, okay, I could not give you a definite answer. I'm beginning to realize certain aspects of
alcoholism. One of them is, I would say, driving a vehicle under the influence is a sign of alcoholism,
poor judgment, so forth, being over the legal limit.

Tr. at 96, 116.

A second question in which the Individual's testimony differed markedly from that of the two recovering
alcoholics involved the date in which they took their last drink of alcohol. The two witnesses each gave
the exact date, one in 1985 and one in 1992, when they had their last drink. Tr. at 215, 232. In contrast,
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the Individual was unable or unwilling to state the date of his last drink. After some prodding by the DOE
Counsel, he indicated that it was during the summer of 1996. Tr. at 103. He then asserted that he knew the
date, but did not wish to reveal it until he could celebrate not drinking for a full year. Tr. at 104; see also
Tr. at 286 ("my sobriety date is personal"). The Individual's refusal to be forthcoming about the date of his
last drink makes it impossible for me to make a finding as to the length of time of his asserted abstinence,
and raises a question in my mind as to whether he has in fact been completely abstinent.

Third, the Individual's unwillingness to have an AA sponsor contrasts unfavorably with the testimony of
the two recovered alcoholics. Both stated that they had a sponsor and one of the witnesses stressed the
importance of having a sponsor.(15) Tr. at 216, 237. The latter, who is a friend as well as a co- worker of
the Individual, also stated that he would be willing to be a sponsor of the Individual, but that the
Individual never asked him. Tr. at 216, 219. The Individual stated that he did not need a sponsor because
he had the requisite desire to stop drinking and did not feel a need to discuss his problems with anyone.
Tr. at 133-34.

The Individual's responses to these questions indicate to me that, despite the length of time that he has
been participating in AA, he has not yet fully accepted the AA program. This is confirmed by the fact that
he does not follow the Twelve Steps, which AA describes as "the heart" of the program. The Twelve Steps
of Alcoholics Anonymous, (visited January 22, 1997) (The Twelve Steps).(16) And while the Individual
recognizes that AA is a program of total abstinence because of the serious potential danger posed by just
one drink ("sooner or later you're going to get burned"), Tr. at 102-03, he does not seem to believe that
danger applies to him:

Q. Do you believe that if you have a beer you are powerless to control your behavior?

A. A beer?

Q. Yes.

A. No. I -- see, that's something I'm -- no, that doesn't affect me, one beer.

* * *

Q. And as of today as we sit here do you think that if you had one beer you would be able to stop?

A. Yes I do. It's not that one beer factor that has gotten me anywhere in trouble. It's the -- like I say, the
point where there is more offered and . . . having the sense just to say no. I didn't, and in that sense I am
powerless.

Tr. at 101-02.

In his closing statement, the Individual complained that the hearing focused too much on his past history
and not enough on his future prospects now that he is actively involved with AA. Tr. at 282-87. However,
I cannot ignore that history, particularly since on more than one prior occasion the Individual asserted that
his drinking no longer posed a problem. For example, in the spring of 1988, the Individual's substance
abuse counsellor at the treatment center reported that the Individual stated that "he still drinks, but with
strict limits and does not drink and drive." (17) DOE Ex. 3 at 23. As we have seen above, the Individual in
fact continued to drink and drive, as indicated by his DUI arrest in October 1989.(18)

Another example is the October 1992 PSI, in which the Individual stated that his drinking had decreased
to the extent that he could leave a bar "in good enough condition not to get a DUI." 10/92 PSI Tr. at 31-
33. But in July 1995 he was again arrested for DUI after drinking too many beers in a bar. In the January
1996 PSI, the Individual claimed at one point that the large number of beers that he consumed prior to his
July 1995 arrest was unusual because he had cut down on his drinking after the October 1989 arrest.1/96
PSI Tr. at 21-23. But on further questioning, he indicated that while he was usually not going to bars or
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driving after drinking, he continued to drink to intoxication about once a month at parties and other social
occasions. Id. at 25. The Individual also stated that he had ceased drinking a "couple of weeks" before that
interview and intended to continue to "stay away from it . . . [until] I die." Id. 12-15. Four months later, in
May 1996, the Individual indicated to the Psychiatrist that he had been abstinent for the previous month or
two, but at the same time acknowledged drinking two or three beers on one occasion during that
period.(19) DOE Ex. 1 at 2.

The Individual's minimization of the amount of his alcohol consumption and denial of his alcohol problem
are also evident in his answers to the AUI, a self-reporting assessment of alcohol use that the Individual
completed at the time of his psychiatric interview in May 1996, four months after he started attending AA
on a regular basis. For example, in response to the question, "What is the most of the following beverages
that you have consumed in any one day," the Individual responded "1-3 cans" for beer and "none" for
liquor. AUI Question 5. However, as indicated above, the record is replete with statements by the
Individual indicating that he drank four and more beers on many occasions as well as at least one type of
liquor, namely, vodka. At the hearing, the Individual acknowledged that those answers to the AUI question
were inaccurate, and that the most he had consumed in one day was a 12-pack of beer and three-fourths
of a bottle of vodka. Tr. at 162-63. He similarly acknowledged the inaccuracy of his response to Question
6 in which he had indicated that during the period in which he was using alcohol the most, he only drank
two days a month, stating that he consumed alcohol 20-25 days per month during the period of his
heaviest drinking.(20) Tr. at 163.

Finally, the testimony and written materials presented by the Individual do not persuade me that he has
been rehabilitated or reformed. The co-workers who wrote the letters (Ind. Exs. 1-15) do not appear to
have been aware of the extent of the Individual's alcohol consumption outside of work. One of those letter
writers was also a witness at the hearing where he testified that the Individual was "doing well" in his
adherence to the AA program. Tr. at 216. However, I am not inclined to give this testimony much weight
since this person, who is a friend as well as a co-worker of the Individual, told an OPM investigator in
October 1994 that he had no reason to believe that the Individual used alcohol to excess or ever had any
problems, including arrests, as a result of alcohol use. DOE Ex. 3 at 12.

The letter from the Individual's physician (Ind. Ex. 16) does not express an opinion as to whether the
Individual has been rehabilitated and, as indicated above, is entitled to little weight since the physician was
not fully informed of the Individual's history of excessive alcohol consumption. The November 18, 1996
letter from the Individual's current probation officer (Ind. Ex. 17) states that "[t]o the best of my
knowledge, you have remained abstinent from alcohol and other mood altering substances" since the
Individual's sentencing in November 1995. However, as previously mentioned, the Individual has
acknowledged that he consumed alcohol until some time during the summer of 1996. Similarly, the
Individual's documentation of his AA attendance since January 1996 does not establish that he has been
abstinent since that month or that he has fully accepted the AA program. Nor is abstinence established by
the drug and alcohol test certification that the Individual submitted (Ind. Ex. 18). This document shows
only that the Individual had no alcohol in his system on the day he was tested in June 1996.

IV. Conclusion

For the reasons set forth above, I find that the Individual has been a user of alcohol habitually to excess,
suffers from alcohol abuse, and has an illness or mental condition that, in the opinion of a licensed
physician who is a practicing, board-eligible psychiatrist, causes or may cause a significant defect in
judgment or reliability when combined with alcohol consumption. Moreover, in resolving the issue
concerning the Individual's eligibility for access authorization, I find that the derogatory information has
not been mitigated by sufficient evidence of rehabilitation, reformation or other pertinent behavioral
changes. After considering all the relevant information in a comprehensive and common-sense manner, it
is my opinion that the Individual has not demonstrated that restoring his clearance would not endanger the
common defense and would be clearly consistent with the national interest. Accordingly, it is my opinion
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that the Individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, DC 20585-0107, and served on the other party. If either party elects
to seek review of the Opinion, that party must file a statement identifying the issues on which the party
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files a request for review. The party seeking review must serve a copy of the statement on the other party,
who may file a response within 20 days of receipt of the statement.

Ted Hochstadt

Hearing Officer

Office of Hearings and Appeals

Date: March 21, 1997

(1)"An access authorization (also referred to as a "security clearance") is an administrative determination
that an individual is eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The Individual's employer terminated his employment on the same day that his security clearance was
suspended.

(3)The hearing transcript is cited in this Opinion as "Tr. " and the transcripts of each of the two PSIs in the
record are cited as "PSI Tr.," preceded by the month and year of the PSI.

(4)During the hearing, the Psychiatrist stated that, while he is a "board-eligible" psychiatrist, he is not
"board-certified." Tr. at 16-17. Since the Psychiatrist is a licensed physician specializing in psychiatry and
Criterion H may be invoked based on the opinion of a licensed physician other than a board-certified
psychiatrist, I permitted the DOE Counsel to amend this portion of the Notification Letter to refer to the
opinion of a "licensed physician." Tr. at 36-37.

(5)In the October 1992 PSI the Individual stated that this period of heavy drinking occurred in "?79, ?80"
for "a couple of months. Maybe three or four." 10/92 PSI Tr. at 27-28. However, according to the June
1992 QSP his divorce was in 1982. See DOE Ex. 6 item 18. In the January 1996 PSI, the Individual
indicated that the period of heavy drinking after the divorce lasted anywhere from six months to a year
and a half. 1/96 PSI Tr. at 19. As the Psychiatrist pointed out, the Individual's accounts of his alcohol
consumption are often imprecise and inconsistent. See, e.g., DOE Ex. 1 at 6-7; Tr. at 21.

(6)In the October 1992 PSI, the Individual stated that he had obtained information about his DUI arrests
from the local sheriff's office in order to complete the June 1992 QSP. 10/92 PSI Tr. at 14-16. At the
hearing, in discussing his DUI arrests the Individual for the most part relied on the dates provided in the
Notification Letter. Tr. at 105-14, 119.

(7)There is some confusion in the record as to how many times the Individual was arrested for DUI in the
autumn of 1989.The sheriff's office item in the OPM investigation report has the following entry: "Arrest
Record: 12/4/89 repeated DUI," DOE Ex. 3 at 12, and the court entry refers to a "DUI charge dated
12/5/89." Id. at 14. The Individual denies that he was arrested in December 1989, and claims that those
entries refer to his sentencing for the October 1989 DUI. 10/92 PSI Tr. at 21, 23. The Individual's version
appears to be supported by a court entry about a "presentence investigation for DUI dated 11/21/89," in
which the date refers to the presentence investigation report (not another DUI) and the investigation
appears to relate to the October 1989 DUI for which sentencing presumably had not yet taken place. See
DOE Ex. 3 at 14.
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(8)In March 1993 another DOE consultant psychiatrist had evaluated the Individual and diagnosed alcohol
abuse. See DOE Ex. 3 at 1 and Ex. 1 at 3. However, according to the Security Specialist, the psychiatrist
felt that the Individual's alcohol use was under control at that time. 1/96 PSI Tr. at 6.

(9)The tests were the Minnesota Multiphasic Personality Inventory, 2d ed., Revised (MMPI-2R), the
Millon Clinical Multiaxial Inventory, 3d ed. (MCMI-III), and the Alcohol Use Inventory (AUI). The
Individual also completed two questionnaires: "Are You An Alcoholic?" and the Michigan Alcoholism
Screening Test (MAST). While the Individual's responses to the former indicated only a possible alcohol
problem, his answers to the latter, particularly his acknowledged four DUI arrests, indicated alcoholism.

(10)At the prehearing telephone conference and in a subsequent letter, I informed the Individual that his
physician's opinion would be accorded more weight if the physician testified at the hearing and urged the
Individual to contact his physician about testifying. The Individual did not call his physician as a witness,
however. At the hearing, the Individual stated that the purpose of his physician's letter was "not to dispute
any of [the Psychiatrist's] findings," but to present "another professional opinion" about his health. Tr. at
274-75. Regardless of how the Individual wishes to characterize that letter, its conclusions are
diametrically opposed to those of the Psychiatrist on the issues of the Individual's alcohol abuse and
mental condition.

(11)The Individual also questions whether a security clearance should be necessary for his position and
contends that it is unfair that he was terminated from his job when his clearance was suspended while the
DOE and the prime contractor allow employees with suspended clearances to remain working at jobs that
do not require clearances. I do not have authority to consider either of these contentions.

(12)Because the mental condition diagnosed by the Psychiatrist is closely related to the Individual's
alcohol abuse, the discussion in this section applies equally to the Criteria H and J security concerns.

(13)When asked about this delay, the Individual first stated that he thought he had to wait until he was
sentenced. 1/96 PSI at 40. When the Security Specialist pointed out to him that in December 1994, only
seven months before the arrest, he had signed a security acknowledgment form indicating that he had to
report any arrest within five working days, the Individual stated that his delay was the result of
"oversight," though he still tried to argue that he did not know what charge to report until he was
sentenced. Id. at 41-42. (In fact, the Individual did not report the arrest until 10 days after the sentencing.)
In reviewing the entire PSI colloquy, I find the Individual intentionally delayed reporting the arrest and his
explanation for that delay is disingenuous at best.

(14)The documentation consists of photocopies of attendance cards signed by AA group secretaries. In
accordance with the AA policy of anonymity, the attendee's name does not appear on the card. However,
the Individual did have at the hearing the originals of the more recent attendance cards. See Tr. at 131.

(15)As indicated above, the Psychiatrist also felt that an active AA sponsor was an important component
of a successful alcohol rehabilitation program. See also Tr. at 32-33, 78.

(16)At the hearing, the Individual stated that the Twelve Steps are just "suggested steps." Tr. at 100.
According to AA, "newcomers" are not required to accept or follow the Twelve Steps. The Twelve Steps.
After twelve months of AA attendance, however, the Individual could hardly be described as a
"newcomer," and his reluctance to follow the Twelve Steps supports the agency's position that his efforts
at rehabilitation have not progressed sufficiently to allay its security concerns.

(17)The Individual and his representative questioned the accuracy of the material in the OPM report that
was transcribed from the Individual's file at the treatment center. Tr. at 187-88. Since material was copied
by hand by one OPM investigator, id., and compiled in the OPM report by another OPM investigator, Tr.
at 243, it is quite possible that there are some inaccuracies. Nevertheless, I believe that the excerpts from
the treatment center files in the OPM report accurately reflect the counsellor's position that the individual



Case No. VSO-0120, 26 DOE ¶ 82,772 (H.O. Hochstadt)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0120.htm[11/29/2012 1:33:15 PM]

was in a state of denial. Moreover, the real objection of the Individual, who acknowledged that he did not
get along with the counsellor, Tr. at 125, 127, appears to be not the accuracy of the transcription of the
treatment center records, but the counsellor's diagnosis and treatment method. For example, the Individual
stated that he didn't like the counselling sessions because "[i]t was more of finger pointing...trying to make
you feel guilty." 1/96 PSI at 29.

(18)One of the requirements when the Individual was on probation for the October 1989 felony DUI
charge was attendance at AA. DOE Ex. 3 at 19. At the hearing, the Individual had only a slight
recollection of this prior experience with AA. Tr. at 115. According to the OPM investigation interview
with the Individual's then probation officer, the Individual complained about having to attend AA and was
let off from that requirement early. DOE Ex. 3 at 19.

(19)In his report, the Psychiatrist opined that the Individual had probably consumed alcohol on other
occasions during that period of supposed abstinence as well, as indicated by the following statement by the
Individual quoted in the report: "?If I drink beer, I set a limit of three beers, but I mostly drink non-
alcoholic beer now. . . . When I go to a bar to socialize, I'll rarely have an alcohol type beer.'" DOE Ex. 1
at 2; see also id. at 7.

(20)Four months before completing the AUI, the Individual told the Security Specialist that he drank
alcohol three or four times a week during the period of his heaviest drinking. 1/96 Tr. at 19.



Case No. VSO-0121 (H.O. Augustyn April 30, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0121.htm[11/29/2012 1:33:16 PM]

Case No. VSO-0121, 26 DOE ¶ 82,775 (H.O.
Augustyn April 30, 1997)
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

April 30, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:October 31, 1996

Case Number: VSO-0121

This Opinion concerns the eligibility of XXXXXXX (the individual) for restoration of his access
authorization(1) under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access to
Classified Matter or Special Nuclear Material." As discussed below, after carefully considering the record
before me in light of the relevant regulations, I recommend against restoring the individual's access
authorization.

I. Statement of the Case

The individual has held an access authorization throughout his 29-year term of employment with various
contractors at a DOE facility. On April 26, 1996, the individual voluntarily entered a substance abuse
treatment facility where he was diagnosed by a board-certified psychiatrist as suffering from "alcohol
abuse" and "crack cocaine dependency." On May 21, 1996, the DOE conducted a Personnel Security
Interview (PSI) for the purpose of obtaining information regarding the individual's drug and alcohol
problems. During the PSI, the individual revealed that he used crack cocaine "a couple of times" in 1990
and then regularly beginning in January 1995. Under questioning at the PSI, the individual admitted that he
had lied on a Questionnaire for Sensitive Positions (QSP) dated April 13, 1995, in which he responded
negatively to the question regarding whether he had used any illegal drugs in the last five years. As for his
alcohol use, the individual related at the PSI that prior to obtaining substance abuse treatment in April
1996, he routinely consumed a pint of vodka every weekend. After the PSI, the DOE suspended the
individual's security clearance and obtained authority from the Director of the Office of Safeguards and
Security to initiate this administrative review proceeding.

On September 20, 1996, the DOE issued a Notification Letter to the individual which, among other things,
identified the derogatory information that cast doubt on his continued eligibility for access

authorization. See 10 C.F.R. § 710.21. According to the DOE, the individual's drug use, alcohol abuse, and
falsification fall within the ambit of four regulatory criteria, i.e. subsections (f), (j), (k), and (l) of 10

file:///persecc.htm#vso0121


Case No. VSO-0121 (H.O. Augustyn April 30, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0121.htm[11/29/2012 1:33:16 PM]

C.F.R. § 710.8 (Criteria F, J, K, and L, respectively). Criterion F concerns, in relevant part, information
that reveals that a person has

[d]eliberately misrepresented, falsified, or omitted significant information from a . . . Questionnaire for
Sensitive Positions . . . a personnel security interview, written or oral statements made in response to
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization . . . .

10 C.F.R. § 710.8(f). In pertinent part, Criterion J concerns information that reveals that a person has

[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from
alcohol abuse.

10 C.F.R. § 710.8(j). Criterion K involves, in part, the possession, use or experimentation with a drug or
other substance listed in the Schedule of Controlled Substances established pursuant to section 202 of the
Controlled Substances Act of 1970. Finally, Criterion L describes information that a person has

[e]ngaged in unusual conduct or is subject to circumstances which tend to show that the individual is not
honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security.

10 C.F.R. § 710.8(l). On October 24, 1996, the individual requested a hearing concerning the matters
raised in the Notification Letter. The DOE transmitted the individual's hearing request to the Office of
Hearings and Appeals (OHA) Director pursuant to the provisions of 10 C.F.R. § 710.25(a) on October 31,
1996. The OHA Director appointed me as Hearing Officer in this case on November 4, 1996. 10 C.F.R. §
710.25(b). I convened a hearing in this matter on XXX, after the OHA Director had approved two requests
for extension of the hearing date, one filed by the DOE Counsel and the other filed by the individual's
attorney. See 10 C.F.R. § 710.25(g). At the hearing, three witnesses testified: the individual, his supervisor
and a DOE consultant-psychiatrist. On April 4, 1997, I received the hearing transcript at which time I
closed the record in this case. See 10 C.F.R. § 710.27(e).

II. Standard of Review

The applicable regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual's access authorization, I must consider the relevant factors and
circumstances connected with the individual's conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding, where the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996), aff'd, Case No. VSA-0078, 25 DOE ¶
83,016 (1996) (affirmed by OSA, 1996). A hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE
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has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that restoring his access authorization
"would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752
at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). For the reasons discussed below, I find that the
individual has not met his burden in this case.

III. Findings of Fact

The relevant facts in this case are uncontested. The individual readily admitted at the PSI that he used
crack cocaine "a couple of times" in 1990. Transcript of PSI conducted on May 21, 1996 (hereinafter cited
as Exhibit 8) at 10, 12. According to the individual, beginning in January 1995, he resumed his crack
cocaine use, smoking the controlled substance regularly on weekends. Id. at 14. On April 26, 1996, the
individual admitted himself to a substance abuse treatment center (Treatment Center I) for seven days of
inpatient treatment for substance abuse. See Exhibit 9. The individual explained that he sought help for his
substance abuse problem because his addiction was having an adverse financial impact on his family. See
id.; Transcript of XXX Hearing (Hearing Tr.) at 18. Specifically, the individual related that he obtained
loans to purchase crack, spending as much as $1500 in one week to support his addiction. Id.

While at Treatment Center I, Dr. XXXXXX, a Board Certified Psychiatrist, diagnosed the individual as
suffering from Crack Cocaine Dependency and Alcohol Abuse. Dr. XXXXXX recommended that the
individual attend Narcotics Anonymous (NA) Meetings, participate in a 12-Step Program, and attend
Aftercare at Treatment Center I. Id. Dr. XXXXXX listed the individual's prognosis as "good" when he
discharged the individual from Treatment Center I. Id.

The individual testified that he could not control his cocaine addiction after he was released from
Treatment Center I. Hearing Tr. at 14. At the hearing, he suggested Treatment Center I did not provide
him with the level of care and support he needed to overcome his addiction. Id. at 13-14. He
acknowledged, however, that after he was released from Treatment Center I, he failed to get a sponsor or
attend the 90 NA meetings in 90 days as had been recommended by Dr. XXXXXX. Id. at 14, 32. The
individual explained at the hearing that he attended only 30 NA meetings after his release from Treatment
Center I because he "figured [he] knew it." Id. at 32. Instead of following Dr. XXXXXX's
recommendations, the individual focused instead on other priorities such as his family and "working on the
side." Id. According to the record in this case, the individual suffered a relapse and resumed using cocaine
three months after his discharge from Treatment Center I. Exhibit 10. He maintains, however, that he has
abstained from drinking alcohol since April 26, 1996, the day he entered Treatment Center I. Hearing Tr.
at 37; Exhibit 10.

On January 15, 1997, the individual voluntarily entered a different alcohol and drug treatment facility
(Treatment Center II). See Exhibit 10. He remained in Treatment Center II's inpatient substance abuse
treatment program for 15 days. Id. Medical records from Treatment Center II indicate the individual was
smoking crack cocaine episodically for several months prior to admission, and daily for 2 to 4 weeks
before admission. Id.; see also Hearing Tr. at 42. A medical doctor at Treatment Center II diagnosed the
individual as suffering from "cocaine dependence." Id. Regarding the individual's alcohol use, the medical
records from Treatment Center II reveal that the individual began consuming alcohol at age 7 or 8 and by
age 12 or 13 was regularly sharing a fifth of whiskey with a family member. Id. According to the medical
records, the individual's recent alcohol use consisted of drinking up to a pint of vodka on weekends.
Exhibit 8 at 23-28. Upon discharge from Treatment Center II, the individual was advised to attend 90

file:///cases/security/vso0013.htm
file:///security/revoked.htm


Case No. VSO-0121 (H.O. Augustyn April 30, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0121.htm[11/29/2012 1:33:16 PM]

AA/NA meetings in 90 days, return once weekly for aftercare, and obtain an AA/NA sponsor. Id
Treatment Center II's discharge summary lists the individual's prognosis as good. Id.

With regard to the falsification allegation at issue, the individual testified at the hearing that he deliberately
lied on his QSP when he responded negatively to the question regarding his recent prior drug use. Hearing
Tr. at 24. He explained that he feared losing his job if he were truthful about his crack cocaine use. Id.

IV. Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the individual's access authorization
should not be restored. I cannot find that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings I make in support of this recommendation are discussed below.

A. Criterion K and the Individual's Alleged Rehabilitation from Crack Cocaine
Dependency

The individual's admission that he smoked crack cocaine with varying degrees of frequency over the last
seven years, standing alone, constituted a sufficient basis for the DOE to invoke Criterion K in suspending
the individual's security clearance. Since the DOE's action, the seriousness of the individual's drug
addiction has become evident. The record reveals that at the time the individual requested a hearing in this
case to support his eligibility for access authorization, he was smoking crack cocaine episodically. See
Exhibit 10. By the time I set the hearing date, the individual had increased the frequency of his cocaine use
to daily. Id. At the time when the individual should have been preparing for his hearing, he was
undergoing substance abuse treatment at Treatment Center II for his cocaine addiction. Ultimately, I had to
postpone the hearing so the individual could adjust to his drug-free state and assist in his defense to the
charges contained in the Notification Letter.

Despite the seriousness and recency of his drug use, the individual attempted at the hearing to demonstrate
that he has been rehabilitated from his cocaine addiction. He cites the following facts to support his
position in this regard: (1) he has abstained from using cocaine for 60 days; (2) he has a sponsor who is
assisting him with his substance abuse problems; (3) he attends NA meetings seven days per week; and
(4) he is working on Step 1 of a 12-Step Substance Abuse Program. Hearing Tr. at 18. With respect to his
unsuccessful effort last year to arrest his cocaine addiction, the individual intimates that Treatment Center I
did not provide him with the therapy or tools he needed to cope with his cocaine addiction. Id. at 13-14.
Specifically, the individual relates that he received only group therapy, not individual therapy, at
Treatment Center I. Id. at 13. In addition, the individual testified that many of the persons attending the
group therapy sessions at Treatment Center I were suffering from a variety of mental illnesses, not
substance abuse problems. In contrast, at Treatment Center II, the individual received one-on-one
counseling sessions with psychiatrists who addressed his drug and alcohol problems in the context of his
particular situation and childhood background. Id. at 42-43. The individual further testified that those
hospitalized at Treatment Center II all suffered from substance abuse problems, a factor he believed
assisted in his rehabilitative efforts. Id. at 45. Finally, the individual stated that there was a spiritual
dimension to his treatment at Treatment Center II that aided him in understanding how his cocaine
addiction affected himself, his family, and society. Id. The individual concludes by asking that I accept his
contention that he is rehabilitated and afford him an opportunity to prove he is not a security risk. Id. at
36-37.

As an initial matter, I commend the individual for seeking substance abuse treatment of his own accord on
two occasions. His actions demonstrate that he has recognized the gravity of his drug and alcohol
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problems and is attempting to combat those problems. While the individual's efforts to date may be
laudable, I find, however, that they fall far short of demonstrating rehabilitation for the following reasons.

First, without objective, corroborating testimony, I am unable to accept the individual's assertion that he is
rehabilitated. Independent expert testimony is very important for an accurate assessment of the
effectiveness of a rehabilitation program. See Personnel Security Hearing, Case No. VSO-0090, 26 DOE ¶
82,752 (1996), (affirmed by OSA, 1996). This is particularly true in this case, where the individual would
have me believe that he has been rehabilitated after only two months of abstention and rehabilitative
efforts. At the hearing, the individual failed to present any expert testimony regarding his rehabilitation
efforts, even though there were at least two medical experts who were familiar with his substance abuse
problems, courses of treatment and prognosis.(2) Given the individual's extensive crack cocaine use over a
seven-year period and his previous failed rehabilitation attempt, I cannot find that the individual has
mitigated the DOE's security concerns simply because he believes he has arrested his drug problem over a
two-month period.

It is the individual's position, however, that in the absence of corroborating testimony, the medical records
placed into evidence should allay concerns about his prospects for successful rehabilitation. Hearing Tr. at
82-83. In this regard, he points to the Discharge Summary where the attending physician at Treatment
Center II listed his prognosis for recovery as "good." Id.; Exhibit 10.

I find that the information contained in the medical records neither demonstrates that the individual has
been rehabilitated from his crack cocaine dependency nor provides another basis to mitigate the security
concerns attendant the individual's drug use. I observe that the prognosis rendered by a physician at
Treatment Center II does not contain a time frame within which the individual could reasonably anticipate
achieving rehabilitation. Furthermore, those records do not assist me in evaluating the individual's
rehabilitation efforts to date. I also cannot ignore that nine months earlier, a psychiatrist at Treatment
Center I opined that the individual's prognosis was good at the time the individual was discharged from
that institution. As subsequent events have demonstrated, the individual resumed his crack cocaine habit
within three months of the date that this prognosis was given. Even if I were to accept the individual's
position that Treatment Center I's treatment program did not adequately address his substance abuse
problems, I find the individual bears some responsibility for his inability to achieve rehabilitation after his
release from Treatment Center I. Specifically, he neglected to obtain a sponsor, failed to attend 90 NA
meetings in 90 days, and succumbed to "outside peer pressure" when he resumed smoking crack. Id. at 14-
15, 29, 31.

In evaluating the individual's rehabilitation efforts, I also considered the DOE consultant- psychiatrist's
general observations that it typically takes two years of abstinence and involvement in a program before
one can have some degree of confidence that a person is rehabilitated. Id. at 56. The consultant-
psychiatrist based his observations in this regard on his extensive experience treating persons with
substance abuse problems since 1965. In this specific case, he found no reason to deviate from the two-
year time frame after having examined the individual's medical records. Id. at 51-54.

In the absence of other expert testimony to the contrary, I find no reason to disregard the DOE consultant-
psychiatrist's expert impressions regarding rehabilitation in this case. In making this finding, I considered
the individual's objection to the DOE consultant-psychiatrist's testimony on the basis that the psychiatrist
never examined the individual before providing telephone testimony at the hearing. Id. at 81-82.
Specifically, the individual asserted that the psychiatrist could not assess his motivation to complete
rehabilitation successfully in a period shorter than two years simply by reviewing the individual's medial
records. Id. at 64-67. While it may be true that a person's motivation is relevant to predicting the success
of his rehabilitative efforts, I find that it is premature in this case to assess whether the individual will
successfully arrest his drug addiction. Consequently, even if there were expert testimony that the
individual is highly motivated to conquer his cocaine dependency, I would be surprised if any expert
would opine that the individual is rehabilitated under the facts of this case. As previously noted, the
individual is currently working on Step 1 of his 12- Step Recovery Program and has only abstained from
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cocaine for two months. In short, the record is clear that the individual has just embarked on his recovery
rather than completed it. Ultimately, it is my common-sense judgment, based on the record in this case,
that there simply has not been sufficient time since the individual's last use of crack cocaine to conclude
that the individual has achieved rehabilitation.

In the last analysis, too many significant factors militate against finding mitigation of Criterion K in this
case: the individual's extensive crack cocaine use for a period of seven years, his age and maturity at the
time of illegal drug use; the absence of rehabilitation due to insufficient passage of time; and the
individual's prior unsuccessful attempt to remain abstinent from cocaine after his release from a substance
abuse treatment facility.

B. Criterion J and the Individual's Purported Rehabilitation from His Alcohol
Abuse

The record in this case demonstrates unequivocally that the DOE properly relied on Criterion J as one of
the bases for suspending the individual's security clearance. The individual readily admits that he was
dependent on alcohol until he entered Treatment Center I. Hearing Tr. at 30. This fact is confirmed by a
board-certified psychiatrist at Treatment Center I who diagnosed the individual as suffering from "alcohol
abuse" in April 1996. See Exhibit 9. At the hearing, the individual acknowledged that in the past he had
experienced blackouts, memory loss, and financial difficulties as the result of his alcohol consumption.
Hearing Tr. at 37. He maintains, however, that he has refrained from drinking alcohol for almost one year.
Id. at 16, 37; Exhibit 10.

The individual presented no expert testimony to demonstrate that he has been rehabilitated from his past
history of alcohol abuse. The individual's only witness, his supervisor, testified that the individual never
came to work in an impaired state and never used drugs or alcohol on the job. Id. at 70-72, 78. The
supervisor testified further that the individual was a good employee who performed his work well and had
a good attitude. Id.

Based on his review of the individual's medical records, the DOE consultant-psychiatrist testified that the
individual would probably need at least two years of sobriety to be considered rehabilitated from his
alcohol abuse. Hearing Tr. at 59. Id. The psychiatrist explained that persons like the individual with dual
problems of cocaine dependency and alcohol abuse need to be especially vigilant not to resume drinking
alcohol while trying to abstain from cocaine. Id.

Based on the record before me, I cannot conclude that the individual has been rehabilitated from his
alcohol abuse. The individual's long-term use of alcohol (almost 40 years), his failure to provide expert
testimony to support his claim of rehabilitation, and his battle to overcome another substance abuse
problem (cocaine dependency), persuade me that his one year of abstinence is not sufficient to mitigate the
DOE's concerns in this case. If the individual had completed an alcohol treatment program during the
period of his abstention, the individual's rehabilitation claim might have been stronger. The record in this
case reflects, however, that the individual stopped attending AA meetings after only 30 days and failed to
obtain a sponsor after his release from Treatment Center I. While he has resumed attending AA/NA
meetings within the last 60 days and has obtained a sponsor, these efforts do not equate to one year of
ongoing alcohol treatment. I must therefore agree with the DOE consultant-psychiatrist that two years of
abstinence is necessary in this case for the individual to show rehabilitation. See Personnel Security
Hearing, VSO-0018, 25 DOE ¶ 82,758 (1995), aff'd, VSA- 0018, 25 DOE ¶ 83,006 (1996), (affirmed by
OSA, 1995).

Finally, as for the supervisor's testimony regarding the individual's job performance, I find that sobriety
and reliability on the job do not overcome the security concerns in this case. Excessive consumption of
alcohol off the job raises security concerns because of the possibility that a clearance holder may say or do
something under the influence of alcohol that violates security regulations. See Personnel Security
Hearing, VSO-0106, 26 DOE ¶ 82,767 (1997), and cases cited therein. The fact that this has apparently
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not occurred in the past is no guarantee that it will not occur in the future.

C. Criterion F

The individual admitted at the PSI and the hearing that he lied on his QSP regarding his past use of drugs.
Exhibit 8 at 18-19; Hearing Tr. at 24. At the hearing, the individual explained that he feared he would lose
his job if he revealed the truth about his crack cocaine use on the QSP. Id. He offered no evidence that
might mitigate the security concerns attendant his action.

The DOE security program is based on trust, and when an individual breaches that trust by
misrepresenting, falsifying, or omitting information during the access authorization review process, it is
difficult for the DOE to trust that individual. See Personnel Security Hearing, Case No. VSO- 0099, 26
DOE ¶ 82,759 (1996). The DOE must rely on individuals who are granted access authorization to be
honest and truthful; this important principal underlies the criterion set forth in 10 C.F.R. § 710.8(f). See
Personnel Security Hearing, VSO-0002, 24 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995). Criterion F
applies, however, only to misstatements that are deliberate and involve significant information. In this
case, I find that the individual's misstatements involved significant information and were deliberate.
Furthermore, I consider the individual's falsification to be a serious matter. When the individual completed
the QSP, he had worked at the same DOE facility for 27 years and was aware of the importance of
truthfully answering questions on a security form. The willingness to conceal information in order to avoid
adverse consequences is unacceptable among security clearance holders. See Personnel Security Hearing,
VSO-0013, 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995). I therefore find that the DOE correctly
cited Criterion F as a basis for suspending the individual's access authorization and that the individual has
not mitigated this concern.

D. Criterion L

The DOE also questions the individual's honesty, reliability, and trustworthiness under Criterion L. To
support its charges under Criterion L, the DOE asserts that the individual smoked crack cocaine, knowing
his actions were illegal and contrary to DOE policy. (3)

The individual's recent, regular, use of crack cocaine, discussed in detail in Section IV.A. above,
constitutes unusual behavior that calls into question the individual's reliability and trustworthiness. I find
that the individual's drug use demonstrates his willingness to disobey the law and it causes me to conclude
that he might not willingly abide by security regulations or safeguard classified information or facilities.
Since the individual has presented no factors to mitigate these concerns, I cannot find that restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a).

V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. §§ 710.8(f), (j), (k), and (l)
in suspending the individual's access authorization. I further find that the arguments advanced by the
individual in his defense do not mitigate the security concerns accompanying those four criteria. In view of
these criteria and the record before me, I cannot find that restoring the individual's access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, in my opinion, the individual's access authorization should not be restored.

Either the Office of Security Affairs or the individual may file a request for review of this Hearing
Officer's Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W.,
Washington, D.C. 20585-0107, and served on the other party. The party seeking review of the Opinion
must file a statement identifying the issues that it wishes to contest within 15 calendar days after the party

file:///cases/security/vso0099.htm
file:///cases/security/vso0002.htm
file:///security/revoked.htm
file:///cases/security/vso0013.htm
file:///security/revoked.htm


Case No. VSO-0121 (H.O. Augustyn April 30, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0121.htm[11/29/2012 1:33:16 PM]

files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). Submissions
must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: April 30, 1997

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)During the pre-hearing conference, the individual's attorney informed me and the DOE Counsel of the
individual's intention to present the testimony of the physician who most recently treated the individual for
his substance abuse problem. Shortly before the hearing, the individual's attorney advised me that no
physician would testify on the individual's behalf.

(3)The DOE did not cite the individual's falsification as a basis of concern under Criterion L. Therefore, I
make no findings on this matter.
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May 2, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:November 4, 1996

Case Number:VSO-0122

This Opinion concerns the eligibility of XXXXXXXXXX (hereinafter referred to as the respondent) to
obtain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1) As
discussed below, after carefully considering the evidence in light of the relevant regulations, it is my
opinion that the respondent should be granted an access authorization.

I. Background

This administrative review proceeding was commenced by the issuance on September 25, 1996, of a
Notification Letter to the respondent.(2) See 10 C.F.R. § 710.21. In that letter,

the respondent was informed that information in the possession of the DOE created a substantial doubt
concerning his eligibility for an access authorization.

The respondent is employed with a contractor at a DOE facility. The derogatory information concerns his
conduct several years ago while employed by another DOE contractor. The derogatory information
detailed in the Notification Letter concerns the respondent's use of his work computer to view and
download adult material from the internet. 10 C.F.R. § 710.8(l).(3) As a result of this conduct, the
respondent's former employer asked him to resign in 1994.

The respondent requested a hearing to resolve the issue of his eligibility for an access authorization, and
the request was forwarded to the Office of Hearings and Appeals on November 4, 1996. I was appointed
the Hearing Officer in this case. Six witnesses testified at the hearing on behalf of the respondent: the
respondent, the respondent's wife, a psychiatrist engaged by the respondent,(4) the respondent's current
supervisor, a current coworker, and a coworker from his prior job.

file:///persecc.htm#vso0122


Case No. VSO-0122 (H.O. MacPherson May 2, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0122.htm[11/29/2012 1:33:17 PM]

II. Preliminary Rulings

A. Relevance of Testimony of Respondent's Psychiatrist

At the prehearing conference held in this case, the DOE Counsel objected to the respondent's intention to
call a psychiatrist to testify. DOE Counsel argued that since no allegation had been made that the
respondent abused alcohol (Criterion J) or had a mental condition which would disqualify him from
having a security clearance (Criterion H), the testimony of a psychiatrist would be irrelevant. See 10
C.F.R. § 710.8(h), (j). During the prehearing conference, I ruled that I could not determine the relevance
of the proposed testimony without first hearing it. I therefore reserved my ruling on its admissibility.

The testimony of the psychiatrist concerned the motivations of the respondent for the conduct detailed in
the Notification Letter, whether that conduct indicates that the respondent is unreliable, and whether the
respondent is likely to repeat this conduct. These are issues that I must resolve in this proceeding. Expert
testimony on such issues is nearly always relevant to security clearance determinations irrespective of the
particular type of derogatory information alleged in a Notification Letter. Moreover, even though DOE
does not claim that the respondent's interest in adult material constituted a mental condition or illness, it
would be difficult for me to find that such an interest standing alone indicated unreliability absent some
expert testimony on the matter. I therefore find that the psychiatric testimony is admissible.

B. Admissibility of Documentary Evidence

DOE Counsel objected at the prehearing conference to the admission of statements and letters from the
respondent's current and former coworkers and a report from a consultant psychiatrist DOE had engaged
to evaluate the respondent. DOE Counsel argued that would not be possible to cross examine written
statements of individuals who were not called to testify, and for employees that do testify, their testimony
would be the best evidence of their views. Although hearsay evidence may be admitted where good cause
is shown, it is important that parties be permitted to cross examine witnesses where possible. 10 C.F.R. §
710.26(d), (h). In view of these considerations and the slight evidentiary value of these documents, I
sustained the objection by the DOE Counsel to the admission of these materials to the record of this
proceeding.

C. The First Amendment Issue

During the hearing, counsel for the respondent strongly objected to the DOE Counsel delving into the
respondent's involvement with adult material on his own time outside the workplace. She argued that his
viewing of adult material was protected by the 1st Amendment. Hearing Transcript at 44-45.

Counsel for the respondent is certainly correct that the respondent has a constitutional right to view on his
own time the type of adult material at issue in this case. However, there is no merit to her contention that
because this activity is constitutionally protected it is irrelevant and may not be considered in making a
security clearance determination. The respondent is in no way being denied the right to view adult
material. There is no right to a security clearance, and the manner in which an individual exercises his
constitutional rights may be relevant to determining his eligibility for a clearance. Thus, the Constitution
does not prohibit me from considering the respondent's interest in adult material. Nonetheless, where the
derogatory information concerns the exercise of constitutional rights, it is particularly important to ensure
that any determination to deny a clearance is based upon actual security concerns, and not on whether the
particular decisionmaker personally disapproves of the conduct.

III. The Relevant Evidence

Most of the relevant facts are not in dispute. For two to three years before being asked in 1994 by his
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previous employer to resign his position, the respondent used his office computer to view and download
adult material from the internet.(5) The respondent testified that he was primarily interested in
photographs similar to those found in Playboy magazine. He also occasionally downloaded animated clips
having a duration of about one minute. The respondent explained that frequently he would not know the
contents of what he was downloading until it started to appear on his screen. If it was something he was
not interested in, e.g., photographs of nudist colonies containing children, he would delete the file, often
before it had finished downloading.(6) Id. at 103-06. He only accessed free material that did not require
him to submit a credit card number.

The respondent acknowledges that his former employer had a policy prohibiting personal use of
computers. Hearing Transcript at 120. He concedes that he often spent an hour or more per day at this
activity and may have downloaded more than 1,000 photographs over this two to three year period.
However, he emphasizes that he did not deprive his employer of his services by spending time viewing
adult material, as he frequently remained in the office late into the night to finish his work. His employer
had a flexible policy that allowed employees to take time during the normal work day for personal reasons
and make it up later. Id. at 107, 121-22; PSI at 12.

The respondent's misuse of his work computer was uncovered during an investigation by the DOE Office
of Inspector General into the misuse of a main-frame computer at Lawrence Livermore National
Laboratory through which a substantial amount of pornographic material was made available through the
internet. The respondent was not involved in placing material on the Lawrence Livermore computer, but
he did download material from that source. As a result of this activity, he was asked to resign his position.

According to the respondent, there were two main causes for his actions. One was a fascination with new
technology and the internet. The other was stress in his married life. He explained that:

I was unhappy in my married life . . . . In some fashion I kind of stumbled upon this ability to satisfy a
frustration through the internet. . . . It presented itself at a very bad time in my life, and because of that I
was vulnerable. . . . But like I said, my particular need at the time was a hunger for a sexuality that I was
missing in my life.

Hearing Transcript at 115-16. See also id. at 102-03. This is consistent with his wife's testimony:

I guess I was reserved, or whatever you want to call it. XXXXXXXXXXXXXXX
XXXXXXXXXXXXXX And I really think that was the essence of it. . . . I think . . . he's exceptionally
healthy, probably in his attitude.

Id. at 72. See also id. at 70-74. The respondent's psychiatrist concurred with this assessment. Id. at 87, 91.

The record indicates that the respondent has been extremely open and repentant with his past and present
coworkers, as well as his wife, concerning his conduct and its consequences. He has admonished
coworkers to follow the rules and avoid his mistake of misusing the contractor's equipment. Id. at 15, 18-
21 (current supervisor), 34-35, 37-38 (current coworker), 55-58 (former coworker), 109-10 (respondent).
The respondent's coworkers testified that the respondent is an honest and reliable person who strongly
regrets his actions, and they are of the opinion that he will not repeat such conduct. Id. at 15-16, 29
(current supervisor), 34-35 (current coworker), 56 (former coworker), 109 (respondent). The psychiatrist is
also of the opinion that he is honest and would follow the rules in the future. Id. at 81-82, 92.

As noted above, one contributing cause of the respondent's interest in adult material was dissatisfaction
with certain aspects of his marriage. The respondent's wife testified that discovery and loss of the
respondent's job precipitated increased communication between them. As a result, they are closer since the
conduct occurred and have been working out the problems in their marriage. Id. at 63-65, 73-74, 112-13.
The psychiatrist testified that although the respondent and his wife have not resolved all their problems,
they have resolved the most serious problems in their marriage, and as a result, the respondent is no longer
compelled to seek out adult material. Id. at 87, 91-92.
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IV. Standard of Review

DOE regulations provide that my opinion is to be based on a comprehensive, common- sense judgment,
after considering all relevant information, as to whether continuing the respondent's access authorization
would endanger the common defense and security and whether it would be clearly consistent with the
national interest. 10 C.F.R. § 710.7(a). The factors I must consider are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding, where the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996). A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case
No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) and cases cited therein. This standard implies that if
there is doubt, the decision should be against granting or restoring a security clearance. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991).

IV. Analysis

As an initial matter, I find that respondent was candid in his testimony at both the hearing and at the PSI.
He did not seek to minimize his conduct and there was no hint of evasiveness in his testimony. His
testimony was consistent and corroborated by that of the other witnesses, who from their demeanor, I also
believe are credible.

This proceeding involves two separate, but related issues — the respondent's misuse of his work computer
and his preoccupation with adult material. Neither the Notification Letter nor DOE Counsel specified the
security concerns that arise from these issues.(7) As I can best infer, however, the DOE may be concerned
that the respondent's interest in adult material may indicate general unreliability, and the same marital
problems that compelled him to view such material might compel him in the future to do something that
would compromise the national security.(8) Misuse of the computer raises a security concern because
someone who violates one type or rule may also be inclined to violate the rules pertaining to the protection
of classified information. In this context, however, security concerns are not implicated by all rule
violations, but only those violations that an individual could reasonably believe are serious matters. For
example, the DOE does not require clearance holders to even report minor traffic violations.

The most significant aggravating factors in this case are the length and intensity of the respondent's
conduct. The respondent engaged in viewing adult material on the internet over a period of two to three
years on a regular basis. This may have been a way of avoiding his marital problems. Nevertheless, there
is no evidence that his conduct adversely affected his employer, his work product, or any other person.

There are also, however, substantial mitigating factors. First, I must emphasize that there is no claim that
the respondent had a pathological mental condition as a result of his viewing adult material that caused a
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defect in his reliability. In this regard, the adult material that he viewed was decidedly "soft core," which
does not present as serious a concern as would child pornography or graphic material concerning sexual
acts. Second, the respondent's conduct was of limited duration. His wife testified that he seldom viewed
adult material before he started using his computer to access the internet. Hearing Transcript at 75. Finally,
while the respondent knew that his former employer had a policy against personal use of the computer, it
is not clear that the employer viewed it as a serious matter, and it may have been prompted to take strong
action against him only because he was caught up in an IG investigation.(9) In this regard, the record
indicates that the respondent's former supervisor knew of his conduct, but said nothing. Id. at 108. This
implies that even if the employer deemed misuse of equipment a serious matter, it did not make this
concern clear to its employees. To the extent that the respondent had little reason to believe that personal
use of equipment was a serious violation of the rules it reduces the security concern raised by that conduct.
The record also contains extensive testimony that the respondent always took the rules concerning the
protection of classified matter very seriously.

I find that the connection between interest in material of an adult nature and the national security is
tenuous,(10) but for purposes of this opinion I will assume that there is one. Moreover, the respondent's
misuse of his work computer clearly raises a valid security concern under Criteria L. Had this matter come
before me in 1994, deciding whether these concerns were substantial enough to find that the respondent
was an unacceptable security risk would be a difficult decision. However, I need not base my opinion on
the situation that existed in 1994. There is overwhelming evidence that in the two and one-half years since
he was forced to resign his previous position, the respondent has been rehabilitated. The psychiatrist
testified that the respondent and his wife have resolved the serious marital problems that prompted his
interest in adult material.(11) See Personnel Security Hearing, Case No. VSO-0045, 25 DOE ¶ 82,774
(1995), aff'd, (OSA 1996) (individual resolved stressful situation involving wife's chronic illness that
induced his drug abuse); Personnel Security Hearing, Case No. VSO-0021, 25 DOE ¶ 82,763 85,803,
proceedingterminated, (OSA 1995) (remorse over marital affairs and disclosure to his wife). In addition, I
find the respondent's testimony that he sincerely regrets his misuse of the office computer and would never
do such a thing again to be credible. That testimony is corroborated by his coworkers and present
supervisor. He has been very open with fellow employees about what he did and its consequences, and he
has not misused office equipment in his two years with his present employer. He has, in short, become a
strong advocate of following the rules of the workplace. I find, based upon the respondent's demeanor
during the hearing and upon the full record of this proceeding, that he is an honest and reliable individual
who sincerely regrets his actions. Consequently, I find that he has been rehabilitated from any security
concerns raised by his prior conduct. See Personnel Security Hearing, Case No. VSO-0069, 25 DOE ¶
82,795 at 85,803, aff'd, (OSA 1996) (accepted responsibility for failing to file tax returns on time and no
indication conduct will be repeated).

V. Conclusion

For the reasons set forth above, I conclude that with respect to the allegation under 10 C.F.R. § 710.8(l),
that the respondent has demonstrated that granting him an access authorization would not endanger the
common defense and would be clearly consistent with the national interest. Accordingly, it is my opinion
that the respondent be granted an access authorization.

Bryan F. MacPherson

Hearing Officer

Office of Hearings and Appeals

Date: May 2, 1997

(1)Part 710 governs the resolution of questions concerning the eligibility of individuals for access to
classified matter or special nuclear material. This access authorization is commonly referred to as a
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security clearance.

(2)DOE regulations provide an opportunity for hearing and review in cases where an individual's
eligibility for access authorization cannot be favorably resolved by interview or other action. When the
Director, Office of Safeguards and Security, has authorized an administrative review proceeding, a
Notification Letter is sent to the respondent. This letter sets forth the information which creates a
substantial doubt regarding the eligibility of the respondent for access authorization, and states that the
respondent may file a request for a hearing in writing. 10 C.F.R. § 710.21(a), (b)(2), (b)(4).

(3)Part 710 lists twelve broad categories of derogatory information which might create questions as to an
individual's eligibility for access authorization. 10 C.F.R. § 710.8(a)-(l). These categories constitute the
criteria which the DOE uses to review determinations regarding access authorization. Only Criterion L is
at issue in this case. It applies where the individual has:

Engaged in unusual conduct or is subject to circumstances which tend to show that the individual is not
honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security.

(4)The psychiatrist saw the respondent seven times (once jointly with his wife).

(5)The respondent's computer did not have a direct internet connection but was connected through an
intraoffice network to a coworker's computer that was connected to the internet. The signals were therefore
routed through this coworker's computer. Transcript of Personnel Security Interview 8-9 (hereinafter PSI);
Hearing Transcript at 97 (testimony of respondent). Neither of these computers contained classified
information.

(6)DOE Counsel asserted that certain statements in the PSI indicated that the respondent may have viewed
child pornography. PSI at 5. I disagree. While the PSI transcript is not the model of clarity, the respondent
clearly states with respect to photographs of children that "I delete them before they even finished
[downloading]." Id. See also Hearing Transcript at 103-04 (testimony of respondent).

(7)Although "testimony" concerning the nexus between an individual's conduct and the security concerns
raised by that conduct is usually not appropriate in cases such as this one, some explanation of the DOE's
security concerns should be provided. Neither the respondent nor the hearing officer should have to guess
as to the nature of DOE's concerns.

(8)While the Notification Letter is not clear on the issue, it did imply a possibility that the respondent
could be subject to blackmail or coercion because at the PSI the respondent did not know whether his
current employer knew of the circumstances under which he left his previous employment. However, it is
clear that his current employer does know why he was forced to resign his previous position and the
respondent's openness with his employer and current and former coworkers concerning his conduct
eliminates the possibility of blackmail or coercion from any source.

(9)I note that many employers do not mind if their employees use office computers for personal business,
so long as it is kept within reason.

(10)In 1970, the President's Commission on Obscenity and Pornography concluded:

In sum, empirical research designed to clarify the question has found no evidence to date that exposure to
explicit sexual materials plays a significant role in the causation of delinquent or criminal behavior . . . .
On the positive side, explicit sexual materials are sought as a source of entertainment and information by
substantial numbers of American adults. At times, these materials also appear to serve to increase and
facilitate constructive communication about sexual matters within marriage.
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Report of the Commission at 27, 53, quoted in, Paris Adult Theater v. Slaton, 413 U.S. 49, 108 n.26 (1973)
(emphasis added).

(11)The psychiatrist does not think that the respondent's viewing of adult material on an occasional basis is
a problem that would lead to him to resume his excessive interest in viewing adult material. Hearing
Transcript at 88-89.
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Name of Case: Personnel Security Hearing

Date of Filing: November 20, 1996

Case Number: VSO-0124

This opinion concerns the eligibility of XXXXXXXXXXXXXXXXXX ("the individual") to receive an
access authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This opinion will consider whether, based on the testimony and other evidence
presented in this proceeding, the individual is eligible for access authorization.

I. Background

The individual is an employee of a contractor at a DOE facility. He has been employed at that facility
since December 1992. In March 1995, his employer requested that he be granted access authorization.
From material provided by the individual and a background investigation that was performed, information
was obtained which created doubt as to the individual's eligibility for a clearance. Pursuant to 10 C.F.R. §
710.9(a), the DOE conducted a recorded Personnel Security Interview (PSI) with the individual on July 13,
1995. Since the information creating doubt as to the individual's eligibility for access authorization
remained unresolved after that PSI, DOE requested that the individual be interviewed by a DOE-
consultant psychiatrist. The psychiatrist interviewed the individual on September 12, 1995 and issued an
evaluation on that same day. After receiving that report, the DOE requested that the psychiatrist conduct a
second interview with the individual. That interview occurred on September 25, 1995 and the psychiatrist
issued a second

evaluation after that interview. On November 28, 1995, the DOE conducted another PSI with the
individual. Because the matters of concern were still unresolved, DOE requested from the Director of the
Office of Safeguards and Security the authority to conduct an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter dated August 14,
1996. See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the
DOE created a substantial doubt concerning his eligibility for access authorization. The Notification Letter
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included a statement of that derogatory information and informed the individual that he was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for
access authorization. On October 24, 1996, the individual requested a hearing. DOE forwarded the
individual's request for a hearing to the Office of Hearings and Appeals, and on November 25, 1996, I was
appointed the Hearing Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) & (g) , the following witnesses testified: (i) the
individual, (ii) a DOE Personnel Security Specialist, (iii) the DOE-consultant psychiatrist, (iv) the
individual's wife, (v) an uncle of the individual, and (vi) two of the individual's friends who are fellow
employees at the facility. DOE Counsel submitted sixteen exhibits, and the individual submitted no
exhibits.(2) I received the transcript of the hearing on February 24, 1997.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual's
eligibility for access authorization. In the Notification Letter, the DOE specified the following types of
derogatory information:

A. The individual has been, or is a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist as alcohol dependent or as suffering from alcohol abuse. See 10 C.F.R. § 710.8(j).
The statement is based on the psychiatrist's reports of September 12 and 25, 1995.

B. The individual has engaged in unusual conduct or is subject to circumstances which tend to show that
he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security. See 10 C.F.R. § 710.8(l). The bases for this statement are (i) alleged inconsistencies
between what the individual told the psychiatrist on September 12, 1995 and what he told DOE in the July
13, 1995 PSI, regarding his alcohol and drug use; and (ii) the influence of the individual's family on him to
use illegal drugs.

III. Discussion

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I must consider in
rendering my Opinion concerning the individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence. See 10 C.F.R. §§ 710.7(c),
710.27(a). It is the totality of these facts and circumstances that will shed light on whether the individual
could fail to perform his security responsibilities adequately. Although it is impossible to predict with
absolute certainty an individual's future behavior, as Hearing Officer, I must make a predictive assessment.
The burden is on the individual to demonstrate that granting him access authorization would not endanger
the common defense and security and would be clearly consistent with the national interest. After careful
consideration of all the evidence and testimony presented in this proceeding, I conclude that the individual
has failed to make this showing.

A. Factual Background
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The principal historical facts in this case are not disputed. The individual, who is now in his twenties, has
an extensive history of illegal drug use between the ages of 13 and 20. According to the individual's
statements in the July 13, 1995 PSI, his background included using, buying, and selling marijuana and
phencyclidine (PCP), and using lysergic acid diethylamide (LSD) and crack cocaine. Ex. 14 at 70-80, 93,
97-99, 102, 106-108. As a juvenile, he was arrested 3 or 4 times for possession or use of PCP or
marijuana. Ex. 14 at 86, 143, 151-152, and Ex. 7 at 2. He also began drinking alcohol in the mid-1980s.
He has stated that, as a teenager, he would drink beer every two or three weeks and would get drunk after
consuming 5 or 6 beers. Ex. 14 at 37-39. In March 1990, he was arrested for Driving Under the Influence
(DUI) after drinking two or three beers and smoking PCP. Ex. 14 at 45-47. He was convicted and was
sentenced to 120 days in jail. The individual claims to have made the decision to stop using illegal drugs
after serving his jail term. Ex. 14 at 112-119. However, after his release from jail in July 1990, he began
drinking alcohol regularly in large amounts. He has stated that he did so because of the stress he was
experiencing in deciding how he was going to change his behavior and because of problems he was
having with his wife. Ex. 14 at 56, 61. He has made various statements regarding the amount that he was
drinking during the period from July 1990 through sometime in 1991: a 12-pack per day (Ex. 14 at 55), 6-
8 beers per day (Ex. 14 at 59), and an average of 2 cases of beer per week with his wife (Ex. 8 at 1).

The individual began working at the DOE facility in December 1992; however, a security clearance was
not requested until early 1995. On July 13, 1995, the individual was interviewed by a DOE security
specialist. During that PSI, the individual stated that he had not used illegal drugs since his release from
jail five years earlier. He also informed the DOE that he was continuing to consume alcohol but that he
was not drinking excessively as he did during the 1990-1991 period. He stated that he drank beer almost
every weekend (Ex. 14 at 62), and two to four mixed drinks when he went out to nightclubs (Ex. 14 at 48-
49, 63). He also stated that, when he and his wife were separated during the prior five months (February
through June 1995), his drinking had increased and he was frequenting nightclubs. Ex. 14 at 61-62.

He was first interviewed by the DOE-consultant psychiatrist on September 12, 1995. In that interview, he
discussed his history of drug and alcohol use. He told the psychiatrist that he had not used illegal drugs
since his release from jail in July 1990. He also reported that he continued to drink alcohol but at a
reduced level. Ex. 7 at 5. He described his alcohol consumption as a glass of wine 4 or 5 times per month
and occasionally a beer, and he told the psychiatrist that he had not drunk any beer during the prior two
months. Ex. 7 at 1. Based on the individual's history of drug and alcohol abuse, the psychiatrist found that,
during the period from the mid-1980s through 1990, the individual met the criteria for polysubstance
dependence as defined in the American Psychiatric Association's Diagnostic and Statistical Manual of
Mental Disorders (4th ed., 1994) (DSM-IV). However, based on the individual's statements that he had
discontinued the use of illegal drugs in 1990 and had significantly reduced his consumption of alcohol, the
psychiatrist found that the polysubstance dependence was in remission. Ex. 7 at 4-5. He also concluded
that there was no current evidence that the individual had psychological deficits that would affect his
judgment or reliability. Ex. 7 at 5.

Because DOE security personnel believed there to be inconsistencies between what the individual had
stated in the July 1995 PSI and what he had told the psychiatrist regarding his consumption of alcohol, the
psychiatrist was asked to interview the individual again. In his report following the second interview on
September 25, 1995, the psychiatrist found that the estimates the individual had given regarding how much
alcohol he was drinking were varied and conflicting. Ex. 8 at 3. He noted the inconsistency between what
the individual had reported to him in the September 12 interview and the individual's statements in the PSI
about drinking at nightclubs and having increased his drinking during the period when he and his wife
were separated. Furthermore, the psychiatrist's report states that, while the individual again claimed that he
had not used alcohol in the prior two months, after further questioning in the second interview, he
admitted having drunk beer and wine during that period. Ex. 8 at 1. In view of the fact that the individual
was continuing to use alcohol and in greater amounts than previously reported, the psychiatrist amended
the findings of his earlier report. He concluded that, while the individual's polysubstance dependence was
in remission, in view of the individual's history of substance abuse and the problems it had caused him,
any continued use of alcohol demonstrated poor judgment and raised serious doubts regarding the
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individual's reliability. Ex. 8 at 3. At the hearing, the psychiatrist clarified his diagnosis by saying that after
the second interview he believed the individual was no longer polysubstance or alcohol dependent, but
had, in the terminology of the DSM-IV, an "alcohol-related disorder, not otherwise specified." Hearing
Tr. at 55, 65-66.

During this second interview, the psychiatrist also questioned the individual further about the influence
that some members of his family and his wife's family may have on him in encouraging him to return to
using illegal drugs. During the interview, the individual acknowledged that his father-in-law and other
relatives continue to use illegal drugs and have offered drugs to him in the past. He stated that his wife's
father and stepmother want the individual and his wife to move back to the town where her family lives.
He also mentioned in the second psychiatric interview that his wife had reminded him of one instance in
which he had smoked marijuana after his release from jail. He claimed that he had previously forgotten
this incident and that it was the only time he had used an illegal drug since his release from jail in July
1990. Ex. 8 at 2.

In light of this new information, the DOE conducted a second PSI with the individual on November 28,
1995. During that PSI, the individual admitted that, contrary to his earlier statements to the DOE, he had
smoked marijuana with his cousins and wife on that one occasion after his release from jail. He was unable
to remember when the incident occurred, but thought it was soon after his release. Ex. 11 at 5-8.

B. Use of Alcohol

As indicated above, the DOE claims that the individual has been, or is a user of alcohol habitually to
excess or has been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from
alcohol abuse. As the Personnel Security Specialist stated, an employee who uses alcohol habitually to
excess or suffers from alcohol abuse or dependence is a security risk because his use of alcohol renders
him less capable of protecting classified information and diminishes his ability to be reliable and make
responsible judgments. Hearing Tr. at 34. Although the employee may have a good work record and be
sober on the job, he may still pose an unacceptable risk. Excessive consumption of alcohol off the job
creates security concerns because of the possibility that the employee will say or do something under the
influence of alcohol that violates security regulations. Personnel Security Hearing, VSO-0099, 26 DOE ¶
82,759 at 85,560 (1996); Personnel Security Hearing, VSO-0079, 25 DOE ¶ 82,803 at 85,842 (1996).

In this case, the individual was diagnosed in 1995 by a board-certified psychiatrist as having been
polysubstance dependent (drugs and alcohol) from the mid-1980s through 1990, but with the dependence
in remission at the time of the diagnosis. It was the psychiatrist's view that, even though the individual was
no longer substance dependent, his continued use of alcohol demonstrated an alcohol-related disorder that
might cause a significant defect in judgment or reliability.(3) Ex. 8 at 3-4; Hearing Tr. at 67. Based on the
individual's admitted history of alcohol and drug use, I believe there was a sound basis for the
psychiatrist's diagnosis that the individual had been polysubstance dependent at an earlier age. In addition,
based on the amount of his drinking during the mid-1980s and the period following his release from jail in
1990, I believe that he has in the past been a user of alcohol habitually to excess. Therefore, I find that
Criterion (j) of § 710.8 was correctly raised as a concern in this case.

At the hearing, which occurred more than 16 months after the psychiatric interviews, the individual
attempted to mitigate this concern by showing that he is rehabilitated. He maintains that, although he has
continued to drink alcohol occasionally, he has significantly reduced his drinking since the period in 1995
when he and his wife were separated. He alleges that he drank more than usual during his separation in
1995 only because he was under a lot of stress as a result of his marital problems. Hearing Tr. at 102.
Since that time, according to his testimony, he and his wife share a six-pack of beer at home about twice a
month, but not every month, and that is all the alcohol he drinks. Hearing Tr. at 89, 96-98, 104. He claims
that he has gone to a nightclub only once or twice since July 1995 and the last time was approximately
one year prior to the hearing. Hearing Tr. at 97, 100. He further testified that he had not consumed alcohol
during the two months prior to the hearing and that the last time he had (in November 1996), he drank
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only three beers. Hearing Tr. at 88. He believes that he has no problem with alcohol consumption and can
stop drinking entirely at any time. Hearing Tr. at 91.

The individual's statement that he has reduced his drinking during the past year and a half was supported
by the statements of the witnesses who testified on his behalf. His uncle, with whom he has had frequent
social contact since 1994 and with whom he has lived some of that time, testified that the individual does
not drink regularly or to excess. Hearing Tr. at 151. He stated that he and the individual sometimes drink a
few beers after work, but this does not happen regularly. Id. The uncle also stated that in 1994 and 1995
they used to go out to nightclubs together and drink a few beers, but the last time they did so was in
January 1996. Hearing Tr. at 150, 155- 156.

Two of the individual's friends, who are also employees at the facility, testified that they have had social
contact with the individual in the past two years and have never seen him drink to excess. Hearing Tr. at
21-22, 169. One of them stated that, since June 1994 when he became acquainted with the individual, he
and his wife have spent several evenings with the individual and his family. He claimed that he has seen
the individual drink alcohol only one time and on that occasion, the individual drank only one glass of
wine. Hearing Tr. at 170. Both of the friends also testified that the individual was a very reliable and
responsible worker. Hearing Tr. at 24, 175.

The individual's wife testified that she was aware that the individual drank heavily as a teenager in the
mid-1980s and also drank excessively for several months in 1990 after his release from jail. She also
testified, however, that he has drunk alcohol only moderately since then and has not consumed alcohol at
all in the prior two months. Hearing Tr. at 126-129, 133-134. She stated that the amount the individual
now drinks causes no problems in their family life and that, while they used to go to nightclubs once or
twice per month, they have not done so since January 1996. Hearing Tr. at 129, 135-136.

After hearing the individual's testimony, the psychiatrist was asked to give his opinion regarding the
individual's condition. He stated that it appeared the individual had taken steps to distance himself from his
history of polysubstance use and was making progress toward rehabilitation. Hearing Tr. at 112-114. He
further stated that he does not consider the individual's current alcohol use to be "maladaptive," provided
that (i) the individual is being truthful about how much he currently drinks, (ii) the individual has in fact
not drunk alcohol at all in the past two months, (iii) his drinking does not take place in nightclubs or in
situations where he has to drive, and (iv) the individual does not use alcohol as a means of coping with
stress. Hearing Tr. at 112. Based on the assumption that the individual's testimony was accurate, he
concluded that the individual does not currently demonstrate an illness that affects his judgment or
reliability. Hearing Tr. at 118. However, when he was questioned about the prerequisites for rehabilitation,
he stated that, in his opinion, under the standards of the DSM-IV, complete abstinence from alcohol for a
period of at least six months is required to conclude that someone who has had an alcohol-related disorder
is rehabilitated.(4) Hearing Tr. at 57, 113- 115. Therefore, because the individual still drinks on occasion
and has not abstained for at least six months, the psychiatrist stated that he would be unable to conclude
"to a convincing degree" that the individual was rehabilitated. Hearing Tr. at 114-115.

I am not convinced that the assumptions on which the psychiatrist based his opinion that the individual's
current alcohol use is not "maladaptive" are valid. As I will discuss in more detail in Section III. C. below,
several of the statements the individual has made in the past regarding his alcohol use have been
inconsistent and less than truthful. In addition, his accounts of how much and how often he drinks have
often been vague. The psychiatrist pointed this out in his report of September 25, 1995 and also in his
testimony at the hearing. Ex. 8 at 3; Hearing Tr. at 54, 63-64. I also noticed this vagueness in his
testimony regarding his current alcohol consumption. See e.g. Hearing Tr. at 97-98. It is my opinion that
this demonstrates a tendency by the individual to minimize the amount and frequency of his drinking.
Because of this minimization, I am not confident that the individual's testimony accurately portrays his
alcohol consumption during the past year and a half. Furthermore, I am not confident that he was being
entirely truthful when he stated that he had not drunk alcohol during the two months prior to the hearing.
He made a similar statement in both interviews with the psychiatrist but, after further questioning in the
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second interview, admitted having drunk beer and wine during the prior two months. Therefore, even
though his statements regarding the amount and frequency of his drinking during the past year are
supported by his witnesses' testimony, I am not convinced that he is being entirely truthful regarding his
current alcohol consumption.

Even if I assume the individual's statements regarding his current alcohol use to be accurate, I am unable
to find that he is sufficiently rehabilitated to mitigate the security concern. The individual has not
committed to a program of complete abstinence. I agree with the psychiatrist that, for a person with the
individual's history of substance use, exercise of good judgment would require complete abstinence. See
Hearing Tr. at 57. I also believe that after only two months of abstinence the individual cannot be
considered rehabilitated. As the psychiatrist stated, "time is a good indicator" of whether an individual
with an alcohol-related disorder will return to excessive use. Hearing Tr. at 67. Given the facts in this
case, I believe the individual's relatively short period of abstinence is insufficient to demonstrate
rehabilitation. See Personnel Security Hearing, VSO-0099, 26 DOE ¶ 82,759 (1996); Personnel Security
Hearing, VSO-0079, 25 DOE ¶ 82,803 (1996); Personnel Security Hearing, VSO-0054, 25 DOE ¶ 82,783
(1995); Personnel Security Hearing, VSO-0038, 25 DOE ¶ 82,769 (1995); Personnel Security Hearing,
VSO-0018, 25 DOE ¶ 82,758, aff'd, 25 DOE ¶ 83,006 (1995).

In addition, because the individual does not believe that he has an alcohol-related problem, he has not
recognized a need to participate in an alcohol abuse treatment or counseling program. The only substance
abuse program he has attended was a court-ordered program in 1993 related to his 1990 arrest. He has
stated that he did not believe he needed to attend the program and found it to be a waste of time because it
dealt mainly with alcohol abuse, and in his opinion that was not his problem. Ex. 14 at 52-53. However,
two years later in 1995, he returned to excessive drinking in order to cope with the stress of his separation.
In view of his reluctance to participate in any rehabilitative program, I believe there is a likelihood,
particularly during periods of stress, that he might return to a pattern of drinking excessively.(5)
Accordingly, I find that DOE had sufficient grounds under § 710.8 (j) for denying this request for a
security clearance, and further find that the individual has not shown rehabilitation or otherwise mitigated
the derogatory information presented.

C. Reliability

The other area of derogatory information specified in the Notification Letter involves questions regarding
the individual's honesty and reliability and whether his conduct makes him susceptible to pressure or
coercion. See 10 C.F.R. § 710.8 (l). According to the Letter, the DOE had concerns regarding the
individual's honesty because of inconsistencies between what he told the DOE in the July 13, 1995 PSI
about his alcohol and drug use and what he told the psychiatrist in his first interview two months later. In
addition, the individual's statements to the psychiatrist regarding the continuing use of illegal drugs by his
relatives and their desire to influence the individual, caused the DOE concern about the individual's
reliability and trustworthiness and raised the possibility of his being susceptible to pressure or coercion.

The information regarding his alcohol use that the individual reported to the psychiatrist in the first
psychiatric interview was not consistent with the individual's statements to the DOE in the July 13, 1995
PSI.(6) Although, in both situations, some of his responses were vague, it is apparent that the individual
failed to report to the psychiatrist the full extent of his drinking. In the PSI, he stated that he went to
nightclubs where he drank two to four mixed drinks, that he drank beer almost every weekend, and that he
had increased his drinking during that year because of his separation from his wife. Ex. 14 at 48-49, 62-63.
In contrast, in the first psychiatric interview, he gave the psychiatrist the impression that he had
significantly reduced his drinking that year and made no mention of drinking more during his separation or
drinking at nightclubs. Ex. 7 at 5 and Hearing Tr. at 53-54, 64. When he told the psychiatrist that he only
drank a glass of wine 4 or 5 times a month and an occasional beer, and that he had not drunk alcohol in
the prior two months, he was not fully disclosing the extent of his drinking.

At the hearing, the individual attempted to mitigate this concern by stating that, during the interview, he
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did not have documents to refer to for complete and accurate answers and that he had tried to answer all
questions honestly. Hearing Tr. at 74. I am not persuaded by these statements. The discrepancies referred
to above involved the individual's recent behavior during the prior nine months, and I do not believe that
he forgot about that behavior. Moreover, the individual's failure to disclose the full extent of his alcohol
use to the psychiatrist in the first interview is not the only incident in which he has failed to mention
significant information about his past alcohol and drug use. In the first PSI, the Personnel Security
Specialist pointed out to him that, when he was interviewed by a background investigator, he had failed to
mention his period of excessive drinking in 1990. Ex. 14 at 60-61. In both psychiatric interviews, he stated
that he had drunk no alcohol in the prior two months but after further questioning he acknowledged that
he had drunk beer and wine during that period. In addition, during the first PSI and the first psychiatric
interview, he stated that he had not used illegal drugs after his release from jail, when in fact he had done
so. While he attributes these discrepancies and failures to disclose information to an inability to remember
incidents and when they happened, I believe they stem from a desire to minimize, or not mention at all,
those parts of his past behavior that he believes would not be received favorably. Minimization of alcohol
and drug use is a common tendency among persons who have been diagnosed as having an alcohol or
other substance related illness. See e.g. Personnel Security Hearing, VSO-0040, 25 DOE ¶ 82,773 (1995);
Personnel Security Hearing, VSO-0043, 25 DOE ¶ 82,777 (1995); Personnel Security Hearing, VSO-
0042, 25 DOE ¶ 82,771 (1995). The individual's tendency to minimize his substance use in order to
conceal derogatory information makes it harder for me to believe that he is being completely truthful about
his current alcohol use and raises a serious question regarding his honesty and reliability.

The individual also attempted to mitigate the DOE's concern regarding the influence that members of his
family and his wife's family who continue to use illegal drugs may have on him. He admits that some
family members, particularly his father-in-law and his father-in-law's wife, continue to use marijuana on a
regular basis, but he claims that there are no grounds for the DOE's concern because he cannot be
influenced by those relatives and he has not hesitated in rejecting illegal drugs when they have been
offered to him. Hearing Tr. at 75, 95-96. He maintains that he has not used illegal drugs since 1990, has no
desire to do so, and is steadfast in his determination not to return to that lifestyle. He stated that he has not
been offered drugs by any member of his own extended family since 1990. Hearing Tr. at 107. He could
not remember the last time he was offered drugs by his wife's family, but he stated that he thought it was
before his separation in 1995. Hearing Tr. at 106. He stated that he and his wife now visit her father and
stepmother, who live about 200 miles away, only once or twice a year. Hearing Tr. at 109. During those
visits, he sees that they are using marijuana, and "he feels bad for what they're doing." Hearing Tr. at 96,
105, 110-111. He also stated that his wife no longer wants to move closer to her family, as she did prior to
their separation. Hearing Tr. at 108.

The individual's wife corroborated the individual's testimony. She testified that the individual is not
influenced at all by her family, has firmly refused illegal drugs when offered by her father and stepmother,
and is determined not to return to the lifestyle he led prior to his arrest in 1990. Hearing Tr. at 130-132.
She stated that in November 1995, she and her husband made it clear to her family that they did not want
to be offered drugs and that they were never going to use them again. According to her testimony, her
family has accepted that. Hearing Tr. at 138. She stated that they visit her father and step-mother about
three times a year and she no longer has any desire to move to the area where they live. Hearing Tr. at
138, 140. She also stated that the individual is now a very responsible husband and father and since 1990
has been determined to become a better person and improve the livelihood of his family. Hearing Tr. at
141-144.

The individual's progress in distancing himself from the lifestyle of illegal drug use in which he grew up is
commendable. I am convinced that he sincerely intends not to return to that type of behavior and wishes to
create a better life for himself and his family. Nevertheless, he continues to come in contact with illegal
drug users because of the prevalence of drug use by family members. This situation continues to create
some pressure on the individual and his wife. As shown by the following excerpt from the hearing
transcript, the psychiatrist also recognizes this as an ongoing problem, and believes the individual has
increased his resistance to such pressures:
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HEARING OFFICER DUGAN: [D]o you see a continuing problem, with respect to the influence that
family members may have on [the individual] to use illegal drugs?

[THE PSYCHIATRIST]: From the testimony that I heard, it seems that this is an ongoing situation, at
least on the part of family members.

But, on the part of [the individual], what is I believe developing in him is a build-up of his own will, or
resistance, if you will, to avoid any kind of influence on their part that may jeopardize him.

Hearing Tr. at 117. While I believe that the individual has made great progress in increasing his resistance
to pressures that would encourage him to return to illegal drug use, I must conclude that because of the
continuing use of illegal drugs by some of his close relatives, the risk remains higher than acceptable for
someone entrusted with a security clearance. The individual's history of drug use and the prevalence and
easy accessibility of marijuana among his relatives are factors that I cannot ignore in attempting to predict
the level of risk involved in this case. Furthermore, I am troubled by the fact that the individual continues
to drink alcohol when he visits those relatives. Hearing Tr. at 103-104. It is my opinion that his drinking
on those occasions increases the risk that he may weaken in his resolve not to use drugs again. Given the
individual's history of substance abuse, illegal drug use by family members in the presence of the
individual while he is drinking alcohol creates a particularly risky situation. Thus, while I believe that the
individual has taken the initial steps toward a more mature and responsible life, I find that granting him
access authorization would be an unacceptably high risk.

I therefore find that the DOE had a sufficient basis for denying the individual a security clearance under §
710.8(l) and that the individual has not adequately mitigated the DOE's concerns.

IV. Conclusion

In the above analysis, I have found that there is significant derogatory information in the possession of
DOE which raises serious concerns under both 10 C.F.R. § 710.8 (j) and (l) regarding the individual's
eligibility for access authorization. I have also found that the individual has failed to mitigate these
security concerns. I am therefore unable to find that granting the individual access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, it is my opinion that the individual should be denied access authorization.

Either the Office of Security Affairs or the individual may file a request for review of this Opinion within
30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such request must be filed with the
Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W., Washington, D.C. 20585-0107,
and served on the other party. The party seeking review of the Opinion must file a statement identifying
the issues on which he or she wishes the OHA Director to focus. This statement must be filed within 15
calendar days after the party files the request for review. The party seeking review must serve a copy of
the statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b).

Richard W. Dugan

Hearing Officer

Office of Hearings and Appea

Date: March 21, 1997

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.



Case No. VSO-0124, 26 DOE ¶ 82,773 (H.O. Dugan)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0124.htm[11/29/2012 1:33:18 PM]

(2)2/ The exhibits, where not cited by name, are cited herein as Ex., and the transcript of the hearing is
cited as Hearing Tr.

(3)Although paragraph (h) of § 710.8 refers to a security concern when there is a diagnosed illness or
mental disorder that may cause a defect in judgment or reliability, this section has not been listed by the
DOE as a separate area of concern in this case. It should also be noted that Subsection (k) of § 710.8
which pertains to illegal drug use has not been invoked in this case because, according to the Security
Specialist, there was "some evidence of rehabilitation" from illegal drug use. Hearing Tr. at 40.

(4)I find no reference in the DSM-IV to a specified period of abstinence that is required to make a
determination that an individual who has been substance dependent or had any other alcohol-related
disorder is rehabilitated. I therefore interpret the psychiatrist's statement to be his opinion of the minimum
amount of time necessary to find that an individual diagnosed as having such a disorder is rehabilitated.

(5)It should be noted that the individual's last two periods of excessive drinking (in 1990 and 1995)
occurred when he was experiencing significant stress. Ex. 14 at 56, 61-63, 102.

(6)After reviewing the transcript of the PSI and the psychiatrist's report of his first interview with the
individual, I find no inconsistencies in what the individual said regarding his use of illegal drugs. In both
situations, he stated that he had not used illegal drugs since his release from jail in 1990. A discrepancy in
the individual's statements regarding his drug use did not exist until after his second interview with the
psychiatrist in which he admitted to using marijuana one time after his release from jail.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

April 4, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: November 20, 1996

Case Number: VSO-0125

This Opinion concerns the continued eligibility of XXXXXXXXXX (hereinafter referred to as "the
individual") to hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710,
Subpart A, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." The individual's access authorization was suspended by the Department of
Energy (DOE). As explained below, I recommend against restoring the individual's access authorization.

Statement of the Case

The security concerns in this case stem from the following events, which I will refer to as the "license
plate incident." The individual is employed by a contractor at a DOE facility. On the evening of May 2,
1995, a junior officer on the internal police force at this facility did a routine security check of the license
plates on a Honda automobile that had been left after hours on a parking lot inside the gate. After calling
the appropriate state agency, he learned that the plates on the Honda had been issued to a Chevrolet.
Although the facility police did not know it yet, the Chevrolet plates belonged to the individual. The
facility police removed the plates from the Honda, and placed a note on the car saying "contact security
before moving this vehicle." They asked an officer on overnight duty to watch the car. At about 2:00 a.m.
in the early morning of May 3, 1995, the overnight officer left his post to respond to an alarm, and when
he returned 30 minutes later, the car was gone. Later on May 3, 1995, the individual reported his Chevrolet
plates as "lost or stolen" to the municipal police in a nearby community, telling them he had removed the
plates when he washed the car on April 30, 1995 and did not know where the plates were.

The facility police soon traced the Chevrolet plates to the individual, and learned that he was employed on
site. They also discovered another anomaly with the Chevrolet plates found on the Honda: the year tags
came from a third vehicle, which was also registered to the individual. On May 5, 1995, a few days after
the license plate incident, a senior facility police officer asked the individual to come to their office for an
interview. In this interview, the individual told the facility police that he had been given the Honda by a
former tenant who owed him rent, and parked it on the DOE lot because he had no place at home to store
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it. The individual told the facility police that he removed the Honda's plates which were expired, and
replaced them with his Chevrolet plates so that people would not complain that the Honda had expired
registration.

The policy at this DOE facility is to refer all probable violations of law that take place on site to the
civilian authorities. Since the improper display of a license plate could be a misdemeanor under state law,
the facility police referred the individual's case to the local prosecutor's office. The prosecutor's office
reduced the charge against the individual to a traffic offense. In the fall of 1995, after a "trial by
declaration" which considered the individual's written defense to the charge, he was found guilty of
unlawful display of registration, and fined $XXX. He requested a "trial de novo" and the opportunity to
appear in person before the traffic court.

On January 9, 1996, the individual appeared in person for his trial before the local traffic court. The same
senior facility police officer who had interviewed the individual on the DOE facility also observed this
trial. The officer reported that the individual testified in court that he had not placed his Chevrolet license
plates on the Honda parked on the DOE lot, but that his former tenant must have done it. The individual
also stated that he did not know his plates were on the vehicle in question, and indicated that he had made
a police report because he thought that his plates had been lost or stolen. Once again, the court found the
individual guilty, and ordered him to pay the fine.

After leaving court that day, the senior facility police officer obtained a copy of the police report to which
the individual had referred. On January 10, 1996, this officer wrote a memo to the local DOE security
office in which he pointed out that the individual had given three inconsistent stories about the license
plate incident on three different occasions, e.g., in the May 3, 1995 "lost or stolen plates" police report, in
the May 5, 1995 interview with the facility police, and in the January 9, 1996 trial in traffic court.

On February 1, 1996, the individual wrote a letter to the traffic court to protest the imposition of the fine
and to enclose a purported copy of the "lost or stolen plates" report he had made to the municipal police.
In this letter, the individual asserted that he had reported his Chevrolet plates lost or stolen on April 3,
1995--a month earlier than the date on which they actually had been confiscated by the facility police.

Based on the memo from the senior facility police officer, the local DOE security office undertook an
investigation of the individual's conduct following the initial license plate incident. Among other things,
the investigation found that the police report which the individual had sent to the traffic court had been
altered in several respects: (1) the report number was different; (2) the appearance of shaded boxes on the
report was different; and (3) the dates were different, in order to make it seem that the plates had been
reported as "lost or stolen" one month earlier than the date when the report was actually filed by the
individual. On March 15, 1996, the DOE conducted a Personnel Security Interview (PSI) with the
individual, to give him a chance to explain the apparent inconsistencies in his various statements about the
license plate incident, and his apparent submission of falsified evidence to the local authorities. The PSI
failed to resolve the security concerns raised by the individual's behavior, and the case was referred for
administrative review.

The DOE issued a Notification Letter to the individual. Based on his submission of an apparently false
"lost or stolen plates" report to the local police, his several inconsistent statements about the license plate
incident, and his submission of an altered copy of that same "lost or stolen plates" police report to the
traffic court, the Notification Letter charged that the individual had engaged in conduct subject to the
criteria set forth in 10 C.F.R. § 710.8 (f) and (l). Criterion F concerns information that a person has:

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization....

10 C.F.R. § 710.8(f). In pertinent part, Criterion L describes information that a person has:
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[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy....

10 C.F.R. § 710.8(l).

The individual filed a request for a hearing on the charges that led to suspension of his "Q" clearance.
DOE transmitted the individual's hearing request to the Office of Hearings and Appeals (OHA), the OHA
Director appointed me as Hearing Officer in this case, and I convened a hearing.

At the hearing, the individual declined to testify on his own behalf, but his attorney called one facility
police officer to testify as a fact witness, and six co-workers to testify either as character witnesses, or
about his importance to the DOE program. The individual submitted two written exhibits. DOE presented
three witnesses at the hearing: two facility police officers, and a DOE personnel security specialist. The
first DOE police witness was the junior officer who had discovered the improper license plates. The
second DOE police witness was the senior officer who interviewed the individual after the license
incident, later observed his trial, and reported the individual's inconsistent statements to the DOE security
office. The DOE Counsel submitted 16 written exhibits.

At the conclusion of the hearing, the individual's attorney and the DOE Counsel requested that they be
given 21 days after receiving the transcript in which to submit a written brief in lieu of oral argument, and
I granted this request. The individual's attorney submitted a post-hearing brief on March 19, 1997, and the
DOE Counsel submitted a post-hearing statement on March 21, 1997, after which I closed the record.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual's eligibility for access authorization, I must consider the relevant factors and
circumstances connected with the individual's conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; and
the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual's eligibility for access
authorization. It is not a criminal proceeding, where the burden is on the government to prove the
individual guilty beyond a reasonable doubt. A hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The burden is
on the individual to come forward at the hearing with evidence to convince the DOE that restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). See Personnel Security Hearing, Case No.
VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) and cases cited therein. The individual has failed to meet
this burden. Moreover, the regulations state that "[p]ossible impact of the loss of the individual's access
authorization upon the DOE program shall not be considered by the Hearing Officer." 10 C.F.R. §
710.27(b). One element of the individual's defense conflicts with this admonition in § 710.27(b). For the
reasons discussed below, I recommend that his access authorization be revoked.
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Findings of Fact and Analysis

The individual declined to testify at the hearing, and he presented no direct factual witnesses who might
have been able to contravene the bases for the charges specified in the Notification Letter. Instead, his
attorney attempted to impeach the credibility of the DOE witnesses through cross- examination. The
individual's attorney asserted that a "common sense judgment" will show that "the value of [the
individual's] work, his history, and his tradition of credibility throughout his work [at the DOE facility]
overbalances discrepancies, difficulties, and other things that . . . have occurred up to this date." Hearing
Transcript (hereinafter cited as "Tr.") at 12.

Criterion F

I find that there is ample evidence in the record to support the charges under Criterion F in the Notification
Letter that the individual filed false evidence with the municipal police and the traffic court, that he made
inconsistent statements about the license plate incident on several different occasions, and that some of
these statements were false, including statements the individual made during a PSI on March 15, 1996.
First, in the "lost or stolen plates" report the individual filed with the municipal police on May 3, 1995, the
morning after the license plate incident, he stated that he had removed both Chevrolet license plates when
he washed his car on April 30, 1995. This statement is false since it was the facility police who had
removed the Chevrolet plates from the Honda on May 2, 1995. Tr. at 12-40. Second, the individual stated
during the facility police interview two days later on May 5, 1995, that he removed the Honda's plates and
substituted his Chevrolet plates so that people would not complain that the Honda had expired registration.
Tr. 130-140; DOE Exhibit 8, "Report of Investigation." If this statement is true, it confirms that the "lost
or stolen plates" report is false. Third, in traffic court on January 9, 1996, the individual stated that his
former tenant must have put the Chevrolet plates on the Honda, and that the individual did not know that
his plates had been put on the Honda. DOE Exhibit 8, "Court Appearance by [the individual]." This
statement is contradicted by the individual's statements in both the "lost or stolen plates" report and the
facility police interview. Fourth, in a February 1, 1996 letter to the traffic court after his trial, the
individual submitted an obviously altered copy of the "lost or stolen plates" report, and argued that he had
filed that report a month before the license plate incident. DOE Exhibit 7. In view of the several obvious
differences between the purported copy of the "lost or stolen plates" report the individual sent to the court,
and the actual report, I would characterize the copy sent to the court as a crude and unconvincing fake.
See Tr. at 125-127. I find the submission of this bogus copy of the "lost or stolen plates" report to the
court on the individual's behalf to be very troubling. Fifth, in his March 15, 1996 PSI, the individual
denied that he had submitted an altered copy of the "lost or stolen plates" report to the traffic court. PSI
Tr. at 44-46. Taken together, these conflicting and inconsistent statements, and the submission of falsified
evidence to the court, show a disturbing pattern of dishonest behavior on the part of the individual in the
aftermath of the license plate incident.

Mitigating Evidence Submitted on Behalf of the Individual

Since the individual declined to take the stand and testify under oath in his own behalf, he has not
provided any explanation for his actions following the license plate incident. Indeed, it would have been
hard for the individual to advance his own cause by testifying himself, since he had already told several
inconsistent and conflicting stories about the license plate incident by the time his access authorization was
suspended. No matter what he could have said in the hearing before me, the individual would have had to
contradict some of his own previous statements, and admit that he had lied and submitted false
information to law enforcement agencies on several prior occasions. Under these circumstances, I could
conclude from his silence that the individual has admitted the factual bases for the charges in the
Notification Letter. See Personnel Security Hearing, Case No. VSO- 0060, 25 DOE ¶ 82,788 (1996);
Personnel Security Hearing, Case No. VSO-0020, 25 DOE ¶ 82,793 (1996) (negative inference drawn
from individual's failure to testify in DOE security clearance review hearing). Nevertheless, I will consider
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the individual's contention that his access authorization should be restored because the favorable evidence,
discussed below, outweighs the uncontroverted evidence against him.

In the individual's post-hearing brief, his attorney argues that DOE has failed to prove that the individual
was responsible for filing a false police report with the traffic court. He points to the individual's
statements in the March 15, 1996 PSI that the individual sent his wife to pick up the report from the police
department, and did not read it himself before she delivered it to the court. PSI Tr. at 44-46. In this
connection, the brief emphasizes that DOE never interviewed the individual's wife about these events.
Post-Hearing Brief at 3. The brief stresses that no further evidence was submitted by DOE other than a
copy of the report, and argues that the local authorities apparently declined to prosecute the individual for
filing a false document because "they saw no reason to pursue the issue." Id.

DOE's submission of the genuine report, the fake report, and the individual's February 1, 1996 letter to the
traffic court (all three documents are attachments to DOE Exhibit 7), is sufficient to convince me that the
individual was responsible for filing the false police report with the court. As noted above, this is not a
criminal case in which the DOE has the burden of proving the individual guilty beyond a reasonable
doubt. Rather, the individual bears the burden of proving that the restoration of his security clearance
"would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. § 710.7(a). Since the individual specifically referred to the altered dates on the bogus
report in his February 1, 1996 letter to the court, it is clear that he knew information he would otherwise
have no reason to know, and I can only conclude that he was responsible for submitting the fake. See DOE
Exhibit 7. It makes no difference whether the individual's wife was the one who actually delivered the
counterfeit document. A number of prior OHA opinions have discussed the nature of the burden on an
individual who has been charged with submitting false documents. See Personnel Security Hearing, Case
No. VSO-0001, 24 DOE ¶ 82,751 (1994) (false insurance claims and mortgage documents); Personnel
Security Hearing, Case No. VS0-0075, 25 DOE ¶ 82,799 (1996) (false military records); and Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996) (forged DOE credential). These cases
hold that the individual bears a heavy burden of coming forward with exculpatory evidence where a
reasonable person would conclude from the circumstances of the case that the individual was responsible
for submitting the false document. In the present case, I find that the individual has failed to come forward
with any evidence to show that someone else, who was not acting on his behalf, could have been
responsible for submitting the falsified report to the traffic court.

The individual's post-hearing brief also attacks the conduct and credibility of the senior DOE facility
police officer, who interviewed the individual on May 5, 1995, later observed his trial on January 9, 1996,
and wrote the memo that led the DOE security office to investigate the individual's actions following the
license plate incident. The individual's post-hearing brief focuses first on the conduct of the May 5, 1995
interview. In the hearing, the officer testified that some time--possibly as much as 25 minutes--elapsed
after the individual's arrival before he gave the individual a written waiver of his Miranda rights to sign.
Tr. at 158, 159. The officer explained that before he warned the individual of his rights, he

advised [the individual] how I came to have the case, what the issue was. That basically there seemed to
be a license plate on a car that [the junior facility police officer] had identified, that he had left a note on
the car. That [the junior facility police officer] removed the licence plate, and the license plate did not
match the car, and the year sticker on the license plate did not match either the license plate or the vehicle
it was on.

Tr. at 160-161. When asked by the individual's attorney whether the individual said anything before being
read his rights, the officer stated

You know, I don't remember a response from him....I do remember telling him, before he said anything,
that I wanted to read him his rights before he made any kind of statement. I did read him his rights, and he
signed it.
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Id. Based on this testimony, I find that the individual was given sufficient notice that any statement he
might make could be used against him, and that there is no evidence that the individual was tricked by the
facility police into making any statements that were not voluntary. Moreover, this is not a criminal
proceeding, and the technical legal aspects of the warning the individual received in that interview are not
relevant in the context of making a common-sense judgment on his eligibility for a security clearance.
Thus, I conclude that even if there was some minor procedural flaw in the conduct of the May 5, 1995
interview, the individual was not harmed as a result.

With respect to the credibility of this senior facility police officer, I find his testimony at the hearing to
have been candid and believable. The individual's post-hearing brief primarily attacks the senior officer for
his ignorance of the actual regulations and policies governing parking on site. In his testimony at the
hearing, this officer explained that traffic enforcement issues, including parking, were not within his area
of responsibility, and conceded that he knew little about them. Tr. at 169-170. This officer's admitted
ignorance of the parking regulations does not undermine his credibility with respect to the relevant issues
in this case, which concern the individual's conduct after the license plate incident. The factual bases for
this officer's decision to bring the individual's inconsistent statements to the attention of the local DOE
security office remain unchallenged.

I turn next to the character witnesses who testified in the individual's favor. At the outset, I find that their
testimony, which covered matters such as the individual's academic credentials, his deportment in the
office, and his positive personality traits, is not entitled to much weight, since none of the character
witnesses knew about the license plate incident or the individual's subsequent actions which are described
above.

The primary evidence of mitigating circumstances submitted in the hearing consisted of testimony from
co-workers about the individual's importance to the work at his facility. As noted above, the Hearing
Officer is not supposed to consider the "possible impact of the loss of the individual's access authorization
upon the DOE program." See 10 C.F.R. § 710.27(b). I did pay careful attention to this testimony at the
hearing, however, and I conclude that it is certainly insufficient to resolve the security concerns about the
individual's honesty, reliability and trustworthiness, discussed in connection with Criterion L below. There
was testimony about his professional competence, but there was no indication that the individual, who had
only worked at the facility for a short time, had unique academic qualifications that could not be replaced,
or that his work was critical to DOE's mission. Although the evidence indicated that the individual was
well qualified in his field, and that he had demonstrated honesty, integrity and cooperation in his work, the
most that any of his peers could say about his importance to the program is that he would be missed. Tr. at
258, 266.

Thus, there is no mitigating evidence in this record that would overcome the serious security concerns
under Criterion F based on the individual's false statements to law enforcement officials and to DOE
during his PSI, and his submission of falsified evidence to the municipal police and the traffic court. In
considering the factors enumerated in 10 C.F. R. § 710.7(c), I note that the individual was a mature adult at
the time of the license plate incident and the series of disturbing events that ensued, and there is no
evidence which would lead me to conclude that his actions were not voluntary and deliberate. Finally, I
note that there is no evidence that the individual admitted any wrongdoing or showed any contrition for his
actions. Thus, I conclude that there is no evidence of rehabilitation or reformation that would weigh in
favor of the individual.

Criterion L

The charges under Criterion L are based on the same facts that are discussed above in the "Statement of
the Case," and in connection with Criterion F. In the context of this case, Criterion L requires me to
consider whether the individual's actions following the license plate incident tend to show that he is not
honest, reliable or trustworthy. In view of the individual's elaborate pattern of falsification and dishonesty
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discussed in detail above, and his failure to produce any mitigating evidence, I find that he has engaged in
conduct which tends to show that he is not honest, reliable or trustworthy.

Conclusion

Based on the foregoing discussion, I find that the individual did submit falsified evidence to the traffic
court, and I further find that he made false statements to law enforcement personnel and to DOE in the
PSI. False statements by an individual in the course of an official inquiry on a matter that is relevant to a
determination of eligibility for DOE access authorization raise serious issues of honesty and
trustworthiness. The DOE security program is based on trust, and if a security clearance holder lies to the
DOE that trust is violated. Personnel Security Hearing, Case No. VSO-0060, 25 DOE ¶ 82,788 (1996). I
therefore conclude that the individual has failed to resolve the security concerns raised under Criterion F,
10 C.F.R. § 710.8(f). For the same reasons, I find that he has failed to resolve the security concerns raised
under Criterion L, 10 C.F.R. § 710.8(l). If this individual would lie to law enforcement personnel, lie to the
DOE in a PSI, and falsify evidence that he submitted to the traffic court, I believe that he cannot be
trusted to safeguard classified matter or special nuclear material.

For the reasons explained in this Opinion, I find that the individual has failed to show that restoring his
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I recommend that the individual's "Q" access authorization not be
restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals

Date: April 4, 1997
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Case No. VSO-0126, 26 DOE ¶ 82,776 (H.O. Fine
May 1, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

May 1, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:November 22, 1997

Case Number: VSO-0126

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." On June 21, 1996, the individual's access
authorization was suspended pursuant to the provisions of Part 710. In this Opinion, I am considering
whether, based on the record before me, the individual's access authorization should be restored. As
indicated below, I am of the opinion that the individual's access authorization should not be restored.

I. BACKGROUND

The individual is a DOE contractor employee who is required to hold an access authorization as a
condition of employment. Because the individual's vocational responsibilities involve access to special
nuclear materials he is subject to the Personnel Security Assurance Program (PSAP). Under the PSAP
program, the individual must undergo regular drug screening. In addition, the individual's employer
(hereinafter referred to as "the Contractor)" subjects all of its employees to a random drug screening
program. On February 2, 1996, the individual underwent such a random drug screening. After analysis of a
urine sample provided by the individual on that date, an independent laboratory found that the individual's
urine contained 783 ng/ml of Benzoylecgonine, a metabolite of cocaine.

As a result of these events, a DOE Personnel Security Specialist conducted a Personnel Security Interview
(PSI) with the individual in which he was given an opportunity to explain the positive test for cocaine.
During the PSI, the individual repeatedly and emphatically contended that he has never used cocaine.
Transcript of April 26, 1996 Personnel Security Interview (DOE Exhibit 5) at 6, 8, 9, 10, 13, 17, 18, 20,
21, 28, 37, and 38.

This interview did not resolve the security concerns raised by the individual's positive test for cocaine. In
fact, the individual's repeated contentions that had never used cocaine raised the possibility that he was
intentionally providing false information to DOE security officials during this interview. (2) His access
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authorization was therefore suspended and an administrative review proceeding was initiated. See 10
C.F.R. § 710.9.

The administrative review process was commenced by the issuance of a letter notifying the individual that
information possessed by the DOE created a substantial doubt concerning his continued eligibility for
access authorization (Notification Letter). The Notification Letter specified three areas of derogatory
information described in 10 C.F.R. § 710.8. First, the Notification Letter presented allegations under
Criterion K that the individual used cocaine. (3) Notification Letter at 3. Second, under Criterion F, the
Notification Letter alleged that the individual intentionally provided false information during the April 26,
1996 PSI. Id. (4) Third, the Notification Letter charged under Criterion L (10 C.F.R. § 710.8(l)) that the
individual (1) "engaged in unusual conduct or is subject to circumstances which tend to show that the
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act
contrary to the best interests of the national security," and (2) violated the terms of his DOE Drug
Certification. The individual filed a request for a hearing in which he denied the allegations of cocaine use
and ascribed the positive test for cocaine to "foul play somewhere along the chain of custody line or a
major mix-up in sampling results." Request for Hearing. This request was forwarded to the Office of
Hearings and Appeals (OHA) and I was appointed as Hearing Officer.

At the hearing, the DOE presented a total of six witnesses: the DOE Personnel Security Specialist who had
conducted the April 26, 1996 PSI, a former supervisor of the individual, the Medical Service Operator
(MSO) who had supervised the individual's provision of the February 2, 1996 urine specimen, the
Contractor's substance abuse coordinator, and two expert witnesses. The individual testified on his own
behalf and called a total of eight other witnesses, including four of his present and past supervisors, three
of his friends and his spouse. The record of this proceeding was closed when OHA received a copy of the
transcript of the hearing. See Transcript of Hearing, Case No. VSO- 0126 (hereinafter cited as "Tr.").

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this
Opinion concerning the individual's eligibility for access authorization are the following: the nature,
extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these
factors to the testimony and exhibits presented by both sides in this case.

The regulations state that a hearing is "for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has made a
showing of derogatory information raising security concerns, the burden is on the individual to come
forward at the hearing with evidence to convince the DOE that restoring his access authorization "would
not endanger the common defense and security and would be clearly consistent with the national interest."
10 C.F.R. § 710.27(d). This standard implies that there is a strong presumption against the granting or
restoring of a security clearance. See Department of the Navy v. Egan, 484 U.S. 518, 531 (1988) (clearly
consistent with the national interest standard for the granting of security clearances indicates that security
determinations should err, if they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403
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(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance). Consequently, it is necessary and appropriate to place the burden of persuasion on the
individual in cases involving national security issues. Personnel Security Hearing, Case No. VSO-0002, 24
DOE ¶ 82,752 at 85,511 (1995). In the present case, I have reached the opinion that the individual has not
met his burden of proving that restoring his clearance is clearly in the national interest.

III. ANALYSIS AND FINDINGS OF FACT

At the heart of this matter is DOE's contention that the individual used cocaine at some time prior to the
morning of February 2, 1996. If this contention is valid, then the individual has "used, or experimented
with a drug or other substance listed in the Schedule of Controlled Substances established pursuant to
section 202 of the Controlled Substances Act of 1970 (such as. . . cocaine, . . . etc.) except as prescribed or
administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise
authorized by law." 10 C.F.R. § 710.8(k). Moreover, if the individual had used cocaine, then he also
"deliberately misrepresented, falsified, or omitted significant information from . . . a personnel security
interview, [or] written or oral statements made in response to official inquiry on a matter that is relevant to
a determination regarding eligibility for DOE access authorization . . ." 10 C.F.R.§ 710.8(f). If the
individual has used cocaine and lied in the course of a PSI, then he has "engaged in unusual conduct or is
subject to circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or
duress which may cause the individual to act contrary to the best interests of the national security," and
violated his DOE Drug Certification. 10 C.F.R. § 710.8(l).

DOE's contention that the individual used cocaine has two bases: (1) the individual's participation in an
outpatient drug program, and (2) the individual's provision of a urine specimen that tested positive for the
cocaine metabolite Benzoylecgonine.

As an initial matter, I find that, under the circumstances present in the instant case, the individual's
participation in an outpatient drug program does not establish that he used illegal drugs. The individual
testified at the hearing that after he tested positive for cocaine use, he was given an ultimatum by his
employer to either participate in the drug treatment program or resign. (Tr. at 424- 25, 450). There is no
evidence in the record to the contrary. Under such circumstances, one could expect that even a wrongly
accused person might attend the drug treatment program.

I turn next to the DOE's contention that on February 2, 1996, the individual provided a urine specimen to
his employer that contained Benzoylecgonine, a substance known to result only from the human body's
metabolism of cocaine. When considering the validity of a positive drug test, a number of issues must be
considered. Those issues are 1) whether the specimen was actually provided by the individual in question,
(2) whether the methodology used to test the specimen was sufficiently reliable, and (3) whether the
positive test result could be caused by factors other than illegal drug use. I will consider each of these
issues in turn.

1) Whether the Specimen Found to Contain Evidence of Illegal Drug Use was
Actually Provided by the Individual

This issue concerns the integrity of the chain of custody of the urine specimen provided by the individual
at the request of his employer on February 2, 1996. At the hearing, DOE produced testimony explaining in
detail the elaborate process utilized in order to ensure the integrity of the chain of custody of the urine
specimen. The chain of custody essentially has two phases. The first phase involves the acquisition of the
sample, its placement in a sample container, the securing of that container and its transfer to a courier. The
second phase involves the sample after it arrived at the testing laboratory.

i. The First Phase
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At the hearing, DOE called both the MSO who actually supervised the collection of the February 2, 1996
urine specimen and that MSO's supervisor, the Contractor's substance abuse coordinator. The MSO and
her supervisor explained that the urine specimen was obtained by having the individual choose both a
sample cup and specimen bottle. Both the sample cup and specimen bottle came sealed in plastic bags.
(Tr. at 247). The individual was then instructed to remove the plastic wrapping from the sample cup and to
urinate into it. (Tr. at 190-91). Next, the specimen bottle was removed from its plastic wrap by the
individual. (Tr. at 194). The individual then removed the safety seal from the specimen bottle. (Tr. at 194,
253). A portion of the urine in the sample cup was then poured into the specimen bottle, which was then
closed and sealed by placing a coded identification label across its top and cap. (Tr. at 194-97). Next, the
sealed specimen was placed in a self-sealing plastic bag. (Tr. at 198, 258). As a further precaution, the
individual was then asked to verify that the code number on the bottle seal matched the bar code number
on the chain of custody form. (Tr. at 198, 256). The sealed bag was wrapped in the chain of custody form
which in turn was secured with a rubber band and then placed in a locking case. (Tr. at 206, 260, 263).
The locking case was transported to a secured area, where its the contents were transferred to a cardboard
shipping container. (Tr. at 264). A detailed manifest of the shipping box was prepared. The shipping box
was then sealed with perma-seal tape. (Tr. at 227). The perma-sealed shipping container was then
transferred to a courier, who in turn transferred the container to the drug testing laboratory.

This portion of the chain of custody was throughly documented. For example, the chain of custody form
contains the individual's dated signature verifying that "the specimen accompanying [the] form is my own
. . . I further state that the specimen was properly labeled and sealed in my presence prior to forwarding for
laboratory analysis." DOE Exhibit 8 at 5 (emphasis supplied); (Tr. at 199, 257). Moreover, during his April
26, 1996 PSI the individual stated that any tampering with the specimen would have to have occurred at
some time subsequent to its sealing because he had witnessed its collection and sealing. Transcript of
April 26, 1996 PSI at 6-7.

The MSO who had collected the individual's February 2, 1996 urine specimen testified at the hearing that
she had actually completed a portion of the chain of custody form prior to administering the specimen
collection. (Tr. at 260). While that deviance from established policy is cause for concern, the same MSO
indicated that the collection of the specimen had actually conformed to all applicable standards. (Tr. at
286, 288-290). I therefore find that the urine specimen provided by the individual on February 2, 1996, was
properly collected, labeled and sealed when it was delivered to the courier later that day.

ii. The Second Phase

DOE also supplied evidence of the chain of custody's integrity at the time of the specimen's arrival at the
testing laboratory, during the testing process and in permanent storage thereafter. Specifically, DOE called
two expert witnesses to explain the process used to ensure the integrity of the chain of custody at the
testing laboratory.

One of the expert witnesses called by DOE was the director of the drug testing laboratory at which the
individual's urine sample was tested (hereinafter referred to as "the director)." The director testified that
urine samples arrive at this laboratory in individually sealed and wrapped specimen bottles that are in turn
contained in sealed cardboard boxes. (Tr. at 86). The director explained that these cardboard boxes are
immediately transferred to a secure processing area upon receipt from the Federal Express courier. (Tr. at
87). Then the perma-sealed package is inspected in order to ensure that it was not tampered with during
the transfer of the specimens. (Tr. at 87-88). Next each specimen bottle is inspected in order to ensure its
integrity. (Tr. at 88). The director noted that the individual's specimens chain of custody documentation
showed that both his specimen bottle and the sealed bag surrounding it were examined and found to be
intact at the time the specimen was received at the laboratory. (Tr. at 88, 89). The director testified that
after the specimens were received and inspected, they were placed in secured temporary storage. (Tr. at
89). Then an aliquot tube was prepared and labeled with a unique number and bar code corresponding to
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the sample bottle. (Tr. at 94). When it was time for the specimen to be tested, it was retrieved from
temporary storage and at that point, its seal was broken. (Tr. at 128). A portion of the specimen was then
poured into the aliquot tube. (Tr. at 128, 147). The specimen bottle was then immediately recapped and
preserved. (Tr. at 130, 148). The portion of the specimen contained in the aliquot tube was then subjected
to the immunoassay screening test to determine if it contained any evidence of illegal drug use. After the
immunoassay test was conducted, the first aliquot was destroyed.

If an aliquot contains evidence of an illegal drug then a second test is conducted using an even more
accurate methodology. In such cases, the specimen bottle is retrieved from storage and a new aliquot is
poured. (Tr. at 127). That aliquot is then tested using the highly accurate gas chromatomagraphy/mass
spectrography (GC/MS) methodology. (Tr. at 127). Accordingly, if, for some reason, the positive test
screen was caused by a portion of the original specimen being poured into the wrong aliquot tube or by the
aliquot tube becoming contaminated with the urine of another individual, the second test should be
negative since it would be from a completely different aliquot.

The director's testimony established that the chain of custody at the laboratory was appropriately
documented. (Tr. at 85). First, the director noted that the chain of custody documentation indicated that the
seal of the individual's specimen bottle was intact when received by the laboratory. (Tr. at 88, 89). The
documentation shows that the specimen was then placed in temporary storage. (Tr. at 90); DOE Exhibit 3
at page 16. The documentation further indicated that the specimen was retrieved from storage for testing
on February 5th (the date when the seal was broken, when the first aliquot was poured and when the first
test, the immunoassay, was performed). (Tr. at 95, 96). The documentation further shows that, after the
first aliquoting and testing, the specimen bottle was placed in temporary storage screening locker number
1. DOE Exhibit 3 at page 16. The documentation also shows that the specimen bottle was retrieved in
order to pour a second aliquot. Id. After the second aliquot was poured and the GS/MS test was
completed, the chain of custody form indicates that the specimen bottle was placed in permanent storage.
(Tr. at 109); DOE Exhibit 3 at page 16.

DOE also called the president of a consulting service that assists government agencies and private
companies in the monitoring of drug testing programs (hereinafter referred to as "the drug testing expert")
to testify about the quality of the Contractor's drug testing program. (5) The drug testing expert testified
that the laboratory at which the individual's sample was tested was federally certified. (Tr. at 23, 29).
Moreover, the drug testing expert testified that it was a particularly high caliber laboratory. (Tr. at 29, 30).
Most importantly, the drug testing expert testified that he had reviewed the documentation of the chain of
custody at the laboratory and found that it was intact and well documented. (Tr. at 68-69).

After careful consideration of the record, which includes the testimony discussed above, I find that DOE
has shown that more likely than not, the urine specimen attributed to the individual was indeed provided
by the individual.

(2) Whether the Methodology Used to Test the Specimen Was Reliable

Two methodologies were used to determine whether the urine specimen contained evidence of illegal drug
use. First, an initial screening test was conducted using an immunoassay to screen for a variety of
substances that would indicate the possibility of illegal drug use. Once the initial screening process
indicated a positive result, then a second aliquot was poured and a second confirmatory test was conducted
using the more accurate and expensive gas chromotomography/mass spectrometry method (GC/MS). As
the drug testing expert stated at the hearing, the GC/MS method is: "universally used as the confirmation
method around the world . . ." (Tr. at 35). The drug testing expert further opined that the GC/MS
methodology is 99.9999 percent accurate. (Tr. at 74). The laboratory director testified that the GC/MS
methodology is 100 percent accurate. (Tr. at 103). Considering that two separate tests were conducted and
in view of the widely recognized accuracy and reliability of the GC/MS methodology, I find that the tests
constitute strong evidence that the urine sample provided by the individual on February 5, 1996 contained
Benzoylecgonine.
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(3) Whether the Presence of Benzoylecgonine Could Have Been Caused by Factors
Other Than Illegal Drug Use

At the hearing, the individual raised a number of issues concerning the drug testing. First the individual
suggested that the wrong sample was tested or that his sample was somehow contaminated. However, the
individual offered no credible evidence in support of these contentions. On the other hand, the DOE
provided ample evidence, which we have discussed in detail above, to the contrary. The individual in turn
suggested that his ingestion of some other substance might have caused a false positive test result.
However, both the consultant and the laboratory director testified that there are no substances other than
cocaine that produce a positive test for Benzoylecgonine upon ingestion. (Tr. at 64-65, 137). The drug
testing expert also ruled out the possibility of passive inhalation or ingestion. (Tr. at 5).

The individual and DOE stipulated that the individual has been the subject of a number of random drug
tests since February 6, 1996 and that each of these tests were negative. This evidence however is of
questionable relevance since it does not inform us whether the individual used cocaine in the period just
prior to February 2, 1996. Accordingly, it does not rebut the result of the February 2, 1996 drug test.

Since the individual's positive drug test shows that more likely than not, the individual used cocaine prior
to the date on which he provided the urine specimen, it follows that the individual has failed to resolve the
serious security concerns raised by the DOE under criterion K.

Moreover, because of the individual's repeated claims that he has never used cocaine, I find that the
security concerns raised by DOE under criterion F are also unresolved. Simply put, if an individual who
has tested positive for cocaine use repeatedly and emphatically states that he has never used cocaine to a
DOE personnel security officer, one must conclude that either the individual is intentionally providing
false information to DOE security officials or the test was flawed. Since the evidence in the record
indicates that more likely than not that the positive test result is accurate, I must conclude that it is more
likely than not that the individual was not truthful in his claims that he has never used cocaine. The
individual's repeated and intentional provision of false information to a DOE security officer raises serious
doubts about the individual's trustworthiness and suitability for a DOE access authorization. Accordingly, I
find that the individual has failed to resolve the security concerns raised by the DOE under Criterion F.

Both the individual's drug use and intentional provision of false information raise serious security
concerns under Criterion L. An addition concern is raised by the fact that the individual had signed a DOE
Drug Certification to resolve the DOE's concerns regarding his previous drug involvement. Under these
circumstances, the individual's decision to use drugs again constitutes "a serious breach of his relationship
of trust with the DOE," Personnel Security Hearing, Case No. VSO-0028, 25 DOE ¶ 82,762 at 85,587
(1995), and "raises significant doubt as to his honesty, reliability, and trustworthiness within the meaning
of 10 C.F.R.§ 710.8(l)." Personnel Security Hearing, Case No. VSO-0019, 25 DOE ¶ 82,759 at 85,564
(1995).

The individual called eight character witnesses, each of whom testified as to the individual's good
character, honesty and trustworthiness. Each of the eight character witnesses also testified that they did not
know of any reason to believe that the individual had ever used illegal drugs and that they would be
surprised to find that the individual had used cocaine. The testimony of these witnesses, however, does not
suffice to rebut the strong evidence of cocaine use provided by the drug test. It would have been possible
for the individual to have consumed cocaine without any of these witnesses' knowledge. Moreover, since I
have concluded that the individual most likely used cocaine, the evidence of good character provided by
these witnesses is strongly rebutted by the obvious implication that the individual lied under oath when he
claimed that he had never used cocaine.

IV. CONCLUSION
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My conclusions that the individual had (1) used cocaine sometime prior to February 2, 1996, (2) lied under
oath, and (3) violated his DOE drug certification are based solely upon the positive drug test discussed
above. The evidence presented by the DOE has convinced me that the drug testing program in which the
individual participated is a highly accurate and reliable program. The procedures used to ensure that the
correct samples were tested and that the correct reports were generated are well thought out and include
numerous precautions to avoid errors and ensure accuracy and reliability. Moreover, the laboratory
procedures and testing methodology have been shown to be highly accurate and reliable.

Human error can never be completely removed from any program. Therefore, a slight possibility exists
that the individual's positive drug test result was not valid. If so, this process has inflicted a grave injustice
upon the individual. However, this possibility is slight and has to be weighed against the much more likely
possibility that the individual has (1) used cocaine, (2) lied under oath, and (3) violated his DOE Drug
Certification.

For the reasons set forth above, I find that because of the individual's positive drug test, the DOE has
properly invoked 10 C.F.R. §710.8(k). Moreover, I find that because the conduct of the individual and his
violation of the DOE Drug Certification raise serious questions regarding his honesty, reliability, and
trustworthiness, the DOE properly invoked 10 C.F.R. § 710.8(l) in questioning the individual's eligibility
for access authorization. I am also of the opinion that the DOE was justified in invoking 10 C.F.R. §
710.8(f) based on the individual's false statements during his April 26, 1996 PSI,. Accordingly, I cannot
find that restoring the individual's access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest, and it is my opinion that the individual's
access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: May 1, 1997
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(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)Moreover, since the individual had previously signed a DOE Drug Certification, the positive drug test
raised the possibility that the individual had violated his Drug Certification.

(3)Criterion K applies to information indicating that the individual has "[t]rafficked in, sold, transferred,
possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled
Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such as
marijuana, cocaine, barbiturates, narcotics, etc.) except as prescribed or administered by a physician
licensed to dispense drugs in the practice of medicine, or as otherwise authorized by law." 10 C.F.R. §
710.8(k).

(4)Criterion F applies to information indicating that the individual has "[d]eliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for
Sensitive Positions, a personnel qualifications statement, a personnel security interview, written or oral
statements made in response to official inquiry on a matter that is relevant to a determination regarding
eligibility for DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31."
10 C.F.R. § 710.8(f).

(5)The drug testing expert had a Ph.D. in medicinal chemistry from a highly regarded university and
extensive experience in investigating the chemistry of drugs. (Tr. at 18-19). This experience included
participation on the committee that developed the Federal Government's drug testing laboratory
certification program, and service as an inspector for the federal drug testing laboratory program. (Tr. at
21). The drug testing expert testified that he had monitored the individual's employer's drug testing
program since 1986. (Tr. at 18).
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Case No. VSO-0128, 26 DOE ¶ 82,784 (H.O.
Lazarus July 14, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

July 14, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 12, 1996

Case Number: VSO-0128

This Opinion considers the continued eligibility of xxxxxxxxxxxxxxxxxxx (the individual) to hold a level
"Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." The
individual is employed by a Department of Energy (DOE) contractor. DOE suspended the individual's
access authorization based on information that she had used cocaine in knowing violation of DOE and
contractor policy on August 31, 1996. As detailed below, based on the existence of mitigating
circumstances, it is my opinion that the individual's access authorization should be restored.

I. PROCEDURAL BACKGROUND

On November 19, 1996, DOE issued a Notification Letter to the individual that suspended her "Q" access
authorization on the grounds that derogatory information created a substantial doubt concerning her
continued eligibility for access authorization under 10 C.F.R. § 710.8(k) and (l) (Criterion K and Criterion
L).(1) Under Criterion K, the Notification Letter

charged that DOE had information that the individual tested positive for cocaine on a random drug test
conducted by her employer on September 4, 1996, and admitted that she had used this drug on August 31,
1996. Under Criterion L, the Notification Letter charged that DOE had information that the individual
admitted that she was aware of the DOE and contractor policy prohibiting the use of illegal drugs at the
time that she used cocaine.

On November 26, 1996, the individual requested a Hearing regarding her eligibility for an access
authorization. A Hearing was held before the undersigned Hearing Officer. At the Hearing, DOE presented
the testimony of a DOE security specialist. The individual presented the testimony of a social worker who
is an Employee Assistance Program (EAP) counselor, a staff physician employed by the contractor, a co-
worker who is a xxxxxxxx xxxxxx xxxxxxx her present work coordinator, a former supervisor, and a
longtime close friend.
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II. FINDINGS OF FACT

After considering the entire record of this proceeding, including the demeanor of the witnesses and the
stipulations of counsel, I make the following findings of facts:

A. Background

The individual has been employed by a DOE contractor since xxxxxxx. Transcript of Hearing at 244
(Transcript).(2)Before the suspension of her access authorization, the individual worked as a
xxxxxxxxxxxxx. Transcript at 154, 159, 244. She is currently working as a xxxxxxxxx. Transcript at 143.

I find that the individual has always been an excellent employee.
Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx(3) Moreover, the individual had served as xxxxxxx. The
individual is very proud of her work-related accomplishments. Transcript at 143-44, 148, 244-51.

The individual is a caring mother. She does not want her young daughter exposed to illegal drugs, and
xxxxxxxxxxx. The individual is concerned about the welfare of her child and has sought help from a
therapist who specializes in the problems of children. Transcript at 186, 262, 277; Exhibit-1c.

The individual is also a valued friend and a good neighbor. Transcript at 186-89.(4) She is considered by
others in her community to be honest, trustworthy, and loyal to the United States. Transcript at 128-130,
144-45, 151-52, 187-88.

Except for the individual's use of cocaine on August 31, 1996, there is no evidence that the individual has
used illegal drugs.(5) Since 1988, the individual has been subject to twenty- one random drug tests. Except
for the test that reflected her use of cocaine on August 31, 1996, she has always tested negative. Exhibit
R-1a. An official xxxxxxxxxxxxx, who supervised the individual for xxxxxxxxxxxx testified that she had
never exhibited signs of drug abuse. Transcript at 160. A long-time friend testified that the individual has
not used illegal drugs before or after August 31, 1996. Transcript at 186, 189, 191-92.(6)

B. The Individual's Use of Cocaine

I find that the individual was feeling depressed and under significant stress during the summer of 1996.
She had xxxxxxxx divorced her husband and her young daughter was behaving badly. The individual
believed that she was being harassed at work. She was also having problems being a single parent and
arranging for child care. Transcript at 236-39, 253, 268.

In addition, the individual was experiencing physical problems. She had developed chronic pain and had
xxxxxxxxxxxxx xxxxxxxxDOE Exhibit 4 at 9 (Transcript of Personnel Security Interview (PSI));
Transcript at 268. The individual had increased her alcohol consumption to two drinks every night. Exhibit
R-1c; Transcript at 270-71.

On August 31, 1996, the individual saw an acquaintance by the name of xxxxxxxx bar.(7)When the
individual left the bar, xxxxxxx followed her into the parking lot. He gave the individual some cocaine,
and she used it in the parking lot. She then drove home alone. The individual has not seen this man again.
Transcript at 238-40, 263-65.

On September 4, 1996, the individual reported to work and was told that she had been selected to
participate in a random drug test. As requested, the individual provided a urine specimen. Transcript at
232-33.

C. The Events Following the Individual's Use of Cocaine
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On September 4, 1996, the individual made an appointment with a psychotherapist who specialized in
stress management. Transcript at 240-41. On September 6, 1996, the individual met with the
psychotherapist and told her that she had sought counseling because of work related stress and relationship
issues. The individual stated that she "would like to know why she is doing what she is doing, being
overly stressed, how to fix it, how that pattern was created, and how to stop it." The psychotherapist
hypnotized the individual and taught her relaxation techniques. Exhibit R-14.(8) All this occurred before
the individual received the results of her drug test.

On September 10, 1996, a staff physician employed by the contractor informed the individual that she had
tested positive for cocaine. The individual admitted that she had used the drug one time, on August 31,
1996. The staff physician referred the individual to the contractor's Employee Assistance Program (EAP).
Exhibit R-1c; Transcript at 228-30.

Later that day, the individual met with an EAP counselor. During this meeting, the individual admitted that
she had used cocaine on August 31, 1996, but denied the use of any other illicit drugs. She indicated that
she had been under significant stress because of personal and work related issues, and had been drinking
on a daily basis. The individual told the EAP counselor about her session with a psychotherapist and said
that she needed help because she was using intoxicants to deal with stress. The individual also signed a
Recovery Agreement during this session. Exhibit R-1c.(9)

After her meeting with the EAP counselor, the individual was interviewed by a DOE security specialist at
a Personnel Security Interview (PSI).(10) At the PSI, the individual admitted that she had used cocaine on
August 31, 1996, and was aware of her employer's policy concerning the use of illegal drugs. DOE Exhibit
4 at 7, 22 (Transcript of PSI). The individual stated that her drug use had been a terrible mistake. The
individual reported that she had never used illegal drugs in the past, and had xxxxxxxxxx She further
indicated that she did not want her little girl to be exposed to drugs. DOE Exhibit 4 at 7-8, 16.(11)

The individual told the security specialist that she had been under a great deal of stress. DOE Exhibit 4 at
7-16. She stated that she had consulted a psychotherapist who specialized in stress management because
she needed help so that she "won't do that stupid thing again." DOE Exhibit 4 at 24. The individual told
the security specialist that she was publicly admitting her one-time drug use so that it could not be used to
force her to divulge classified information. DOE Exhibit 4 at 27.(12) The individual signed a DOE drug
certification in which she promised not to use illegal drugs in the future. DOE Exhibit 4 at 27-28.

D. The Testimony of the EAP Counselor and the Staff Physician

The EAP counselor and the staff physician testified at the Hearing. As detailed below, these medical
professionals corroborate the individual's statements that she has used illegal drugs on only one occasion,
and believe that she will successfully complete her Recovery Program. They also agree that the individual
is reliable.

1. The EAP counselor

The EAP counselor has a master's degree in social work, and twenty-six years of social work experience.
Before he accepted his present position, the EAP counselor had been in charge of a substance abuse
treatment program for eight years. Transcript at 61-62.

Before the individual's positive drug test, the EAP counselor had helped the individual with marital and
parenting issues on three occasions xxxxxxxxxxxxxxxxxxxx(13) He designed the individual's Recovery
Program and monitors her progress in that program. Transcript at 63, 100.

2. The staff physician
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As part of her duties with the contractor, the staff physician conducts comprehensive annual examinations
xxxxxxxxxxxxxxxxx and treats these employees for medical problems that acutely affect their ability to
work. The staff physician also acts as a consultant to the EAP. Furthermore, she reviews the results of
drug screens to learn whether a positive test resulted from circumstances other than the consumption of
illegal drugs. Transcript at 165, 183, 194, 205.

The staff physician has had a professional relationship with the individual since 1990. She has consulted
with the EAP counselor concerning the individual's Recovery Program. The staff physician has also
performed two of the individual's annual physical examinations, and has treated the individual for a
multitude of different problems. Transcript at 67-68, 171, 203-08, 222.(14)

3. Testimony concerning one-time use

The EAP counselor testified that, although it was impossible to be certain, he believed that the individual's
use of illegal drugs was an isolated occurrence. He based this conclusion on his knowledge of the
individual, her attitude, history and positive work performance. He specifically noted that the individual
has shown herself to be honest and aboveboard in her contacts with the EAP. Transcript at 69-72, 75, 89-
90.

The staff physician testified that she had no information that the individual's drug use was more than a one
time occurrence. She indicated that the individual has been subject to random drug tests for many years
and has always tested negative.(15) The staff physician also noted that she had not detected any evidence
of illegal drug use when she conducted the individual's annual physical examinations. Transcript at 172,
215-16, 220, 221-23; Stipulation at ¶3.(16)

4. Testimony concerning rehabilitation

The EAP counselor designed the individual's Recovery Program based on the fact that the individual's use
of cocaine was an isolated occurrence. Transcript 88-89, 99-100; Exhibit R-1d. Under this Program, the
individual is required to remain totally abstinent from alcohol and illicit drugs, undergo random monthly
drug screens, and attend bi-weekly sessions with the EAP counselor for a one year period. Transcript at
99-101; Exhibit R-1a.(17) During these sessions, the EAP counselor monitors the individual's progress in
remaining free of mind-altering substances and provides supportive psychotherapy. Transcript at 63, 102.

At the Hearing, the EAP counselor reported that the individual was doing very well in the Recovery
Program. Transcript at 84. He noted that the individual had passed all six of her random drug tests and had
attended all scheduled meetings. Exhibit R-1a; Transcript at 69.

The EAP counselor further stated that the individual has been sincere in admitting that she made a mistake
by using cocaine. Transcript at 73-74. He reported that the individual has a positive attitude towards
sobriety, and that there has been no evidence of substance abuse or significant emotional difficulties.
Transcript at 74; Exhibit R-1d. He has concluded that the individual's self-esteem is increasing and that
she is undertaking activities that are conducive to sobriety. Transcript at 92.(18)

The EAP Counselor testified that there is no reason to believe that the individual would not successfully
complete the EAP Recovery Program. Transcript at 72. He estimates that there is a 75-80 per cent
recovery rate for one-time users who complete this Program. Transcript at 73, 110-11. Although he stated
that there are no guarantees, based on the individual's performance in the Recovery Program, the EAP
counselor believes it is likely that the individual will not use illegal drugs again. Transcript at 91-92.

The staff physician also believes that there are excellent prognosticators that the individual will
successfully complete the Recovery Program. The staff physician specifically noted that the individual is
employed and extremely open. Transcript at 177. The staff physician does not expect that the individual
will repeat her use of illegal drugs. Transcript at 179.
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5. Testimony concerning the individual's character

Both the EAP counselor and the staff physician testified that they have no reason to question the
individual's honesty, trustworthiness, or loyalty to the United States. The EAP counselor indicated that he
would trust her in matters of national security. Transcript at 74-75, 85, 179. Additionally, the EAP
counselor stated that because of the individual's openness concerning her one-time drug use, he has no
reason to believe that the individual will be coerced into disclosing national secrets. The staff physician
stated that the individual's judgment and reliability are "99% good." Transcript at 182.(19) In her personal
opinion, the staff physician believes that it would be appropriate to restore the individual's security
clearance. Transcript at 74-75, 94, 102, 114.

III. ANALYSIS

It is uncontested that the individual used illegal drugs on one occasion and knowingly violated the policy
of DOE and her employer. This behavior raised security concerns that justified the suspension of the
individual's security clearance. Notwithstanding the above, I find that the circumstances surrounding the
individual's use of cocaine do not require that the individual's clearance be revoked. I make this finding
based upon my examination of the evidence and my assessment of the credibility and demeanor of the
witnesses.

As detailed below, I believe that the individual is honest, reliable and trustworthy based on her actions
before and after she used cocaine. I am particularly impressed with the individual's efforts to redeem
herself after the suspension of her clearance, including her outstanding performance as xxxxxx I am also
convinced that the individual is telling the truth when she says that she has not used illegal drugs before or
after August 31, 1996. Although such statements need to be carefully scrutinized because they are
inherently self- serving, here I find that the individual's testimony is credible and corroborated by
independent evidence. This evidence includes the results of many random drug tests administered over a
long period of time.(20)

I believe that the individual will not use illegal drugs again. She is strongly motivated to remain drug free
by love for her young daughter, and desire to serve as a xxxxxxxxxxxxxxxxxxx. I further believe that the
individual is genuinely sorry that she used cocaine, and has done everything possible to rectify the
situation. Most significantly, she has been working hard in a Recovery Program, and the medical
professionals both believe that she will complete the Program. Additionally, the individual has a strong
support system that will help her remain drug free. For these reasons, I will recommend that the
individual's access authorization be restored. See Personnel Security Hearing, Case No VSO-0045, 25
DOE ¶ 82,774, aff'd OSS (1995) (drug use violating policy partially mitigated by showing unplanned one-
time lapse under stressful circumstances).

A. The Legal Standard

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. §710.7(a). To restore the individual's security
clearance, I must find that restoring this access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. See 10 C.F.R. § 710.27(d).

In making a determination here, I will consider the relevant factors and circumstances connected with the
individual's conduct. These factors, which are set forth at 10 C.F.R. § 710.7(c), include "the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the age and maturity of the individual at the time
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of the conduct; the voluntariness of participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; [and] the likelihood of continuation or recurrence. . . ."

B. The Individual is Honest, Reliable and Trustworthy

Except for her use of cocaine, the individual's actions show that she is honest, reliable and trustworthy. For
more than xxxxxxxxxxxxx, the individual has been employed as a xxxxxxxxxxxx She has been recognized
as an excellent employee and has xxxxxxxxxxxxxx. Moreover, there is uncontested evidence that she is a
concerned mother, a valued co-worker, a trusted friend and good neighbor. Others in her community
consider the individual to be honest, trustworthy, and loyal to the United States. The staff physician, who
has known the individual for approximately seven years, stated that the individual's judgment and
reliability are "99% good."

The individual's actions after her cocaine use have also evidenced the individual's good judgment. As
detailed above, she promptly sought help. She called a psychotherapist for assistance with stress
management. She is fulfilling her obligations under the Recovery Program. She requested that the security
specialist conduct a PSI and attempted to assuage the security concerns associated with her conduct. The
individual has publicly admitted her one-time drug use so that it would not be a secret that could be used
to coerce her into revealing national secrets. She has also attempted to redeem herself in the eyes of her
employer by doing outstanding work as a xxxxxxxxxx.

C. The Individual Had Not Used Illegal Drugs Before August 31, 1996

The individual has convinced me that she had not used illegal drugs before August 31, 1996. I find that the
individual's testimony is credible. Her denial of past use is rendered more believable because she has never
denied using cocaine on August 31, 1996. The records of the EAP sessions that were held before the
individual's positive drug test further support her credibility. These records reflect the individual's
consistent denial of illegal drug use, and also corroborate the individual's statements that she disapproved
of illegal drugs by xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx.

I further find that the individual's testimony concerning one-time drug use is corroborated by independent
evidence. The individual has been subject to twenty-one random drug tests since 1988, and except for the
test that reflected the use of cocaine on August 31, 1996, has always tested negative. Moreover, the
medical professionals support the individual's testimony that her use of illegal drugs was an isolated
occurrence. Both these professionals have long-standing relationships with the individual. A xxxxxxx,
who supervised the individual for xxxxxxxxx testified that she was an excellent employee who had never
exhibited signs of drug abuse. Finally, a close friend and confidant for more than eight years, testified that
she is unaware of any illegal drug use by the individual. other than her use of cocaine on August 31, 1996.
In view of their close relationship, this friend would be in a position to know if the individual had used
drugs.(21)

D. It is Extremely Unlikely that the Individual Will Repeat This Behavior

I also do not believe that the individual will use illegal drugs again. First, I find that the individual is
genuinely sorry that she used cocaine. She has consistently told others that she made a serious mistake,
and I believe her. From her demeanor and testimony, the individual clearly believes she has failed to live
up to her own standards. She fears she has not been a good role model for her child.
xxxxxxxxxxxxxxxxxxxxxxxxx. Moreover, by using illegal drugs, she had placed her valued middle-class
lifestyle at risk. See Personnel Security Hearing, Case No. VSO-0122, 26 DOE ¶ 82,777 (1997)
(individual expressed sincere remorse and accepted responsibility for using a work computer to view
pornography).
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Second, I find that the individual is strongly motivated to remain drug free. The individual deeply loves
her young daughter. xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx I also find that the individual is
strongly motivated by a desire to return to her former position as a xxxxxxxxxxxxxxxxxx. I believe that
her former supervisor will support her efforts to be re-instated in that position.(22)

Third, I am impressed with the efforts of the individual to change her behavior. After she used cocaine,
she promptly sought professional assistance to improve her ability to respond to stress. Subsequently, she
entered a Recovery Program. The medical professionals share the opinion that she will complete the
Program. The EAP counselor testified that when a one time user completes the EAP recovery program
there is a 75-80% likelihood that this person will not use illegal drugs again. The staff physician further
indicated that she believes that the individual will not use illegal drugs again. See Personnel Security
Hearing, Case No. VSO-0116, 26 DOE ¶82,765, aff'd OSS (1997) (access authorization restored after
one-time use of drugs when, inter alia, expert testified concerning good prognosis for recovery).(23)

Finally, the individual has a strong support system that will help her remain drug free. She has a very close
and devoted friend whom she sees on a daily basis. Moreover, she has the support of medical professionals
who have known her for years. Finally, she has the good will and respect of many people with whom she
has had long- term working relationships.

V. CONCLUSION

In view of the criteria set forth in 10 C.F.R. Part 710, I find that restoring the individual's access
authorization would not endanger the common defense and security and would be consistent with the
national interest. I believe that the individual is honest and trustworthy, and had not used illegal drugs
before August 31, 1996. I also find that the individual's testimony is credible and corroborated by
independent evidence. The individual has also convinced me that she will not use illegal drugs again. For
these reasons, I will recommend that the individual's access authorization be restored.

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues. All submissions must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, SW, Washington, D.C. 20585-0107. In addition, a party must send a copy of
each of its submissions to the other party.

Linda Lazarus

Hearing Officer

Office of Hearings and Appeals

Date: July 14, 1997

(1)Section 710.8 sets forth the principal types of derogatory information that create questions as to an
individual's eligibility for access authorization. Criterion K involves information that an individual has
possessed, used or experimented with an illegal drug. Criterion L involves information that an individual
has engaged in unusual conduct or is subject to circumstances that tend to show that he is not honest,
reliable or trustworthy or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation or duress that may cause him to act contrary to the national security.

(2)The individual has worked for the contractor since she was xxxxxx years old. She testified that her
employment has "meant everything" to her.
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xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx. She expressed great
appreciation for the middle-class life-style that she enjoyed as a result of her employment. Transcript at
244.

(3)The individual has been commended for her work on many occasions. While working
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx She was also commended, inter alia,
for perfect attendance during a fiscal year, returning a substantial sum of money mislaid to an employee,
volunteering for extra duty, and assisting an employee with a severe medical problem.

In her present position as a xxxxxxxxxx commending the individual for her excellent work:

We have been extremely pleased with the service we received since [the individual] xxxxxxxxxxxxxxxx.
The xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx. She is always working.
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx xxxxxxxxxxxxxx.

Exhibit R-2; Transcript at 245-251.

(4)The individual's property is well-maintained. She does not have wild parties, keep odd hours, or have
strange looking individuals visiting her at home. Transcript at 186.

(5)See "Section D" of this part for the testimony of a staff physician and EAP counselor concerning the
individual's one-time use of illegal drugs. DOE does not contend that it has information that the individual
used illegal drugs before or after August 31, 1996. Stipulation of the Parties in VSO-0128 (Stipulation) at
¶1.

(6)This woman has been a close friend of the individual for more than eight years, and would be in a
position to know whether the individual used illegal drugs. They are neighbors and see each other on an
almost daily basis. The individual had told her friend that she used cocaine on August 31, 1996. Transcript
at 189, 192.

(7)xxxxxxxxxxxxxx boyfriend of a friend of a friend. The individual only knows his first name. Transcript
at 238, 260.

(8)The individual made a second appointment to see the psychotherapist on September 11, 1996. Exhibit
R-14.

(9)My findings of fact concerning the substance of the Recovery Agreement, the individual's compliance
with this Agreement, and the opinions of the EAP counselor and the staff physician concerning the
individual's illegal drug use and trustworthiness are set forth in "Section D" of this part.

(10)The individual had requested the PSI. DOE Exhibit 5 (Security Specialists's Case Evaluation Sheet).

(11)The individual's statement that xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

corroborated by the EAP counselor's records of EAP sessions with the individual between
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxx See Exhibit R-1c.

(12)The EAP counselor and the xxxxxxxxxxxxxxxxxxxx agree that the individual's openness concerning
her one-time drug use make it unlikely that she can be coerced into disclosing national secrets. Transcript
at 94, 157.

(13)On xxxxxxxxxxxxxxxx, the EAP counselor obtained a detailed history from the individual in which
she indicated that she does not use illegal drugs, and is a moderate and controlled drinker.
Xxxxxxxxxxxxxxxx, the individual told the EAP counselor that she
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xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx, and was beginning to consider divorce. On xxxxxxxxxxxxxx,
the individual reported that she and her husband were separated, and that she was in the process of
obtaining a divorce. She also expressed concern about her daughter, and indicated that she was planning to
see a therapist who specialized in children's issues. Transcript at 65, 103; Exhibit R-1c.

(14)Additionally, as mentioned above, the staff physician informed the individual of her positive drug test
and referred her to the EAP counselor.

(15)The individual has been subject to twenty one random drug tests since June 14,1988, and has tested
negative each time except for the test that reflected her drug use on August 31, 1996. Exhibit R-1a.

(16)The contractor who employs the individual maintains a comprehensive medical file on each
xxxxxxxxxxxxxxxxxx This medical file contains records of annual physical examinations as well as
records of routine clinic visits. The individual's medical file was started when she was first employed by
the government contractor. On average, the individual has been seen five times a year at the medical
clinic. There is nothing in the individual's medical records indicating that she used illegal drugs on any
occasion other than the time that she used cocaine on August 31, 1996. See Stipulation at ¶2; Transcript at
205-06.

(17)Although the EAP counselor had ruled out the possibility that the individual was suffering from
alcohol abuse, he believes that abstention from alcohol is an important factor in maintaining abstinence
from other mind-altering substances. As a result, the Recovery Agreement requires the individual to
abstain from alcohol. The EAP Counselor reported that the individual was abstaining from alcohol without
difficulty. He specifically noted that she had discontinued drinking without any evidence of withdrawal.
Transcript at 98, 105-06.

(18)The EAP counselor identified the following activities as conducive to sobriety: 1) maintaining balance
in life; 2) getting sufficient rest and eating well; 3) maintaining positive peer associations; 4) keeping
anxiety level manageable; and 4) dealing with issues that create depression. Transcript at 92.

(19)The EAP counselor and the staff physician agree that a one-time use of cocaine could cause or reflect
a temporary lack of judgment, but would not cause long-term emotional, physical or psychological harm.
Transcript at 94-95, 114, 180.

(20)A central issue in this case is the frequency of the individual's past use. For that reason, I have
required the individual to present evidence that corroborates her testimony that she had not used illegal
drugs before August 31, 1996. She has met this burden.

However, because the individual has admitted that she intentionally used cocaine, I do not require that she
corroborate the time, place and manner of her drug use. I would reach a different result if the individual
had tested positive for illegal drugs, but had denied intentional drug use. See Personnel Security Review,
Case No. VSA- 0087, 26 DOE ¶83,016 (1996) (individual with positive drug test claimed that he
unwittingly ate marijuana cookies at a party but failed to corroborate any aspect of his story).

(21) The friend testified that the individual had told her that she had used drugs on August 31, 1996.

(22)The xxxx who supervised the individual for xxxx testified that he believes that the individual has made
an honest effort to correct her behavior and will be successful in her recovery. In his opinion, the
individual would continue to be a good employee. Transcript at 150-152.

(23)The individual signed a DOE drug certification on September 10, 1996. Because of the limited nature
of her drug use, our cases do not require that the individual actually complete a rehabilitation program
before I may accept this assurance that she will not use illegal drugs again. See See Personnel Security
Hearing, Case No. VSO-0116, 26 DOE ¶82,765, aff'd OSS (1997).

file:///cases/security/vsa0087.htm
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Case No. VSO-0129, 26 DOE ¶ 82,781 (H.O.
Lipton June 17, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

June 17, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 26, 1996

Case Number: VSO-0129

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") to hold an access
authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the record testimony and other evidence presented
in this proceeding, the individual's suspended access authorization should be restored.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access authorization in connection with his work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a detailed statement of the
derogatory information. The DOE concern involves information that indicated that the individual has been
or is a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist as
alcohol dependent, or as suffering from alcohol abuse. 10 C.F.R. § 710.8(j) (hereinafter Criterion J).

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the individual was represented by counsel. He testified on his own behalf, and presented
testimony of three co- workers/friends, and that of a certified addictions counselor (hereinafter referred to
as the individual's counselor). The DOE Counsel presented the testimony of a security specialist and that
of a DOE consultant psychiatrist (DOE psychiatrist).

file:///persecc.htm#vso0129
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II. Statement of Derogatory Information

As stated above, the area of concern identified in the Notification Letter involves the individual's use of
alcohol, and the Letter also sets forth the events giving rise to that concern.

The key incidents as set out in the Letter are as follows:

1. On December 11, 1994, the individual was arrested for domestic violence, child abuse, harassment and
third degree assault on his spouse. Some of these charges were in connection with a December 9, 1994
incident, in which the individual grabbed and bruised his wife while they were fighting over possession of
a checkbook. The individual consumed two or three beers that evening. On December 11, 1994, the
individual consumed four or five rum and coke drinks during the afternoon, and after arguing with his
wife, took their small child out for a drive in a vehicle, leading to a child abuse charge for possible
endangerment to the child by taking him for a drive after the individual had consumed a significant amount
of alcohol. After returning home, he remained with his sleeping son in the garage, and consumed three
shots of liquor in a ten-minute time period. He then reentered the house. Within one hour the police
arrived. The individual was arrested. At the police station, the individual was given a breathalyser test. His
alcohol level was .14.

2. Following the December 11 arrest, the individual was placed on court-ordered random urinalysis testing
for alcohol as a condition of his bond. He abstained from alcohol use from the time of the arrest through
the disposition of the arrest, on February 10, 1995, at which time all but the third degree assault charge
was dropped, due to a plea bargain, in which he pled guilty to the assault charge. The individual's sentence
was deferred and he was required to serve an 18-month probation period and attend 36 hours of domestic
violence classes. On the day of the disposition, the individual resumed drinking at the level of two or three
beers a week, until later that month. At that time he was informed that he would be subject to random
breathalyser tests for alcohol as a condition of the monitored probation. The individual abstained from all
alcohol until after both the random tests and monitored probation were over in January 1996. (2) He
resumed his use of alcohol in February 1996 at the level of three or four beers on weekend evenings.

3. On March 2, 1996, while still serving the probation regarding the December 11, 1994 arrest, and three
weeks after resuming his consumption of alcohol, the individual was arrested for driving under the
influence (DUI), and "weaving." He registered .14 on a breathalyser test and claimed that he had
consumed six or seven beers over a three hour time period. (3)

The Notification Letter also gives the results of an evaluation of the individual performed by the DOE
psychiatrist. According to the letter, the psychiatrist found that the individual (i) was using alcohol in
increasing amounts in order to achieve intoxication; (ii) was experiencing a diminished effect with the
same amount of alcohol; (iii) was drinking in larger amounts than he intended; (iv) had had unsuccessful
efforts to reduce his consumption of alcohol; (v) continued to use alcohol despite knowledge that it caused
problems, including legal and personal difficulties; and (vi) used alcohol in dangerous situations. Based on
these findings, the DOE psychiatrist was of the opinion that the individual is a user of alcohol habitually to
excess, and suffers from alcohol dependence.

III. The Hearing

At the hearing, it was the general position of the individual that he is not alcohol dependent or an habitual
user of alcohol to excess. The three witnesses, who were personal friends of the individual and/or
acquainted with him through the work environment, all testified that they had never seen him intoxicated.
None had ever known the individual to drink while on the job.

The individual's counselor opined at the hearing that the individual was not a habitual user of alcohol to
excess or alcohol dependent. The DOE psychiatrist maintained his original position that the individual is
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alcohol dependent. The DOE also presented a security specialist who testified that excessive use of alcohol
indicates problems with judgment and reliability. He stated that excessive use of alcohol makes an
individual an above-average security risk as far as maintaining confidentiality of national security material
and special nuclear material.

IV. Analysis

The Hearing Officer's role in this proceeding is to evaluate the information presented by the DOE Office
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R. § 710.7(a).

In rendering my judgment in this case, I must consider whether there are factors present to mitigate the
DOE's security concerns. 10 C.F.R. § 710.7(c); § 710.27(a). Among the factors I am to consider in
rendering this Opinion concerning the individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. 10 C.F.R. § 710.7(c).

The first question to be addressed is whether the individual is or has been a "user of alcohol habitually to
excess or has been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from
alcohol abuse." 10 C.F.R. § 710.8(j). As discussed above, the diagnosis of the DOE psychiatrist has clearly
identified an alcohol dependence problem with respect to this individual. This individual has had two
alcohol related arrests, involving three separate uses of alcohol, within a period of 15 months. He was
serving a deferred sentence and probation for the first alcohol-related arrest when the March 1996 DUI
occurred. Two of the standard conditions of that probation were not to break any laws and not to use
alcohol to excess. Exh. 16. Based on these facts I find that the DOE Office had a sufficient basis to
conclude that the individual's use of alcohol gives rise to a security concern. (4)

Once a security concern has been found to exist, it is the burden of the individual involved to resolve that
concern. Personnel Security Hearing (Case No. VSO-0084), 26 DOE ¶ 82,754 (1996),aff'd, 26 DOE §
83,004 (1996)(VSA-0084). The individual has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations. Personnel Security Hearing (VSO-0005), 24 DOE ¶ 82,753
(1995), aff'd, 25 DOE ¶ 83,013 (1995)(VSA-0005).

In the present case, the individual has not met this burden. He denies that he uses or has in the past
habitually used alcohol to excess. He disputes the diagnosis of the DOE psychiatrist that he is alcohol
dependent. At the hearing, he brought forth evidence from several friends, and from his own counselor on
the issue of his alcohol dependence. He also testified on his own behalf. As discussed below, I find that the
testimony does not overcome the DOE's security concerns. In particular, the individual failed to bring
forth adequate evidence to substantiate his current levels of alcohol use or his past usage.

A. Views of the DOE Psychiatrist and the Individual's Counselor

The DOE psychiatrist and the individual's counselor both considered whether the individual suffers from
"alcohol dependence," or "uses alcohol habitually to excess." (5) The conclusion that the individual's
counselor reached in his report was that the individual was "a non alcohol dependent, regular moderate to
heavy social/recreational drinker....in full control of this behavior and appears to self-regulate in a manner

file:///cases/security/vso0084.htm
file:///cases/security/vsa0084.htm
file:///cases/security/vso0005.htm
file:///cases/security/vsa0005.htm


Case No. VSO-0129 (H.O. Lipton June 17, 1997

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0129.htm[11/29/2012 1:33:22 PM]

which is adequate to the demands of his ...responsibilities and to society." Exh. 17.

In his written report, the DOE psychiatrist found the individual to be suffering from alcohol dependence.
The basis for this conclusion was that the individual (i) was using alcohol in increased amounts in order to
achieve intoxication; (ii) acknowledged that he has a diminished effect from drinking the same amount of
alcohol; (iii) seems to be drinking in larger amounts than he intended; (iv) has had unsuccessful efforts to
cut down; (v) has continued the use of alcohol despite the fact that it was causing problems; (vi) uses the
substance repeatedly in dangerous situations.(6) Exh. 15.

At the hearing these two witnesses discussed their findings in greater detail. The individual's counselor
generally adhered to his original position that the individual is a moderate to heavy recreational drinker.
Transcript of Hearing (hereinafter Tr.) at 156. He added that the individual needs to learn when to
moderate and that his past drinking patterns have occasionally been irresponsible, but that he did not
believe that it was a habitual problem. The DOE psychiatrist maintained that the individual was alcohol
dependent. He believed that the individual was at some risk to return to a high level of drinking that might
cause a recurrence of the prior problems. Tr. at 177.

Overall, I was not convinced by the position advanced by the individual's counselor. As an initial matter,
the individual engaged this counselor in order to obtain an evaluation to assist a court in making a
determination of the safety of his children during overnight or weekend visits to his home after separating
from his wife. The counselor's conclusion was that there was no "reason why [the individual] should not
have his children stay with him overnight or for any other period of time." Thus, his views of whether the
individual had an alcohol problem were grounded in whether or not the individual was fit to have custody
of his children. Obviously, this does not address the DOE's concern, which focuses on national security.

In assessing whether the individual had an alcohol-related problem the individual's counselor did not use
the standards applicable in these personnel security cases. (7) The individual's counselor stated that for him
to accept a serious diagnosis, such as alcohol dependence, one that would have a significant impact on
someone's life, the evidence would have to be "clear cut." Without such clear-cut evidence, he would tend
to be conservative about giving a diagnosis of alcohol dependence, if it would result in the withholding of
a security clearance. Tr. at 165-66.

While this type of so-called "conservative" approach may be appropriate in some circumstances, it is
inapplicable in the national security arena. The DOE's standard is to take a conservative approach in
granting or restoring a security clearance. In cases such as these, there is a presumption against restoring a
security clearance. Dep't. of Navy v. Egan, 484 U.S. 518, 531 (1988). In view of the "conservative"
approach taken by the individual's counselor in reaching his diagnosis in this case, I am not inclined to
accept his opinion that the individual is not alcohol dependent.

I also found the testimony of the individual's counselor to be rather hesitant on some key points. He used
expressions such as "fuzziness" [Tr. at 162, 151, 156] and "gray area" [Tr. at 147, 153], when asked to
discuss the concept of alcohol dependence and the degree of the individual's alcohol problem. Although he
seemed to reject the notion that the individual was alcohol dependent, he also stated that the individual
"does at times abuse alcohol. There is no question about it." Tr. at 154. He stated that it was difficult to pin
down whether the individual suffers from alcohol abuse, but then qualified this by saying that the
individual was a "moderate to heavy recreational drinker who needs to learn when to moderate. Some
drinking patterns have been occasionally in the past irresponsible, but I don't see it as an habitual thing."
Tr. at 156. Later, he stated, "I'm not saying any of this is dead clear black and white. It's not. This is a real
tough call. And tough calls I tend towards the conservative." Tr. at 164. As indicated above, in this type of
close situation, being "conservative" would mean that the individual's counselor would refrain from a
diagnosis of alcohol abuse or dependence. This approach does not reflect the standards I must apply here.
I find this testimony to be insufficient to overcome the Criterion J security concerns at issue here.

I was convinced by the DOE psychiatrist's testimony, which was more detailed as to the nature of the
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individual's condition. His knowledge of the individual's condition and the overall record was more
thorough and complete. I believe that the DOE psychiatrist's diagnosis was more clearly based on the
standards I must use. His understanding of the term "alcohol dependent" was more precise. Tr. at 132-144.
He was able to point out clear reasons for his conclusions that the individual was alcohol dependent. (8)
He stated that the individual was drinking more than he intended. He cited as an example that the
individual had the DUI, in which he clearly did not intend to drink and drive while intoxicated [Tr. at
137]. The DOE psychiatrist also pointed out that the individual had continued to use alcohol in spite of
personal problems and being told by his wife that he should cut down his alcohol use [Tr. at 139]. He
stated that the individual had used increased amounts of alcohol to get intoxicated [Tr. at 140], and had
made persistent, unsuccessful efforts to cut down [Tr. at 137, 140, 141]. In this regard, the psychiatrist
pointed out that the individual had stated that he had anticipated that after his divorce, his use of alcohol
would increase to the same level as that prior to the 1994 arrest. However, he quickly escalated to the DUI
level. Tr. at 141. He also indicated that the individual had shown increased tolerance [Tr. at 143]. He
believed that the individual clearly met the criteria for alcohol dependence. Tr. at 137. (9)

The DOE psychiatrist was well informed about the specific events of this case. (10) He was aware of the
details of this individual's background. He did not equivocate on his diagnosis that there was substance
dependence. Tr. at 138. For these reasons I am convinced by the DOE psychiatrist's diagnosis that this
individual suffers from alcohol dependence.

B. The Significance of the December 9 and 11, 1994 Incidents

The individual believes that the December 9 and 11, 1994 incidents, cited in the Notification Letter, did
not result from the excessive use of alcohol. He sees no alcohol-related problems in his life. He admits
only to one alcohol-related incident: the March 6, 1996 DUI. While he admits that this DUI was his own
fault, the individual argues that this one incident is insufficient to give rise to a diagnosis of alcohol
dependence, or habitual use of alcohol to excess.

As I discuss below, I am not convinced by this position. As an initial matter, I believe that the December 9
and 11 incidents both resulted from alcohol use. I find that the individual's very failure to admit to the
problems that alcohol use has caused in his life is in and of itself symptomatic of his disease. Tr. at 120. I
have concluded that use of alcohol has created family, marital and legal problems for this individual. This
raises a Criterion J concern.

1. The December 11, 1994 Incident

I was keenly aware of the individual's avoidance and concealment in discussing the alcohol-related events
of December 11, 1994 during both the hearing and a January 24, 1995 Personnel Security Interview (PSI).
His descriptions left out key elements and tended to make him appear in a more favorable light. At the
PSI, the security specialist asked the individual to describe the circumstances leading up to the December
11, 1994 arrest. I have quoted the key section of the individual's response below:

[S]he [individual's wife] had gotten a little bit upset with me that evening, and she wanted [her mother] to
come over and pick up the children. And I said "well it's Sunday night and I think that might be kinda
disruptive being that we have work and the older two children have school...and take ?em halfway across
town and stuff like that. So I really didn't think it was a good idea. And my mother-in-law...came over and
she was wanting to take the children...well it wasn't an ideal situation. We were having some
conversations, you know, rasing our voices a little bit....I just figured it might be better just to calm
everything down, and I really didn't want her to take the children that night.... And anyway they ended up
calling the police, my wife did. And she was wanting to get actually some information as far as can the
mother-in-law take the children....So anyway she ended up calling the police, and they came over. And
after about 10 or 15 minutes they took me out on the front porch...and after about 10 minutes or so of
answering questions the male officer came out front and said I'm gonna place you under arrest and cuffed
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me up. He named a few charges and things like that.

1/24/95 PSI Tr. at 13-14. At the hearing, the individual reiterated this version of the events. He stated that
on December 11, when he got back from his drive with his son, his mother-in-law was at his home, "and
wanted to take the children. And I disagreed with that. I didn't want her to take the children that evening.
Then she [his wife] called the police." Tr. at 89. This statement portrays the same inaccurate picture as that
given by the individual in the January 1995 PSI. I find the statements not credible, and the individual
certainly has not offered any corroboration for them.

There is in fact other evidence in the record that is more believable on the issue of why the individual's
wife called the police. The wife's stated to the police was that she called them because she was concerned
that the individual had taken their son out for a drive after having had a considerable amount of alcohol.
Exh. 40, Police Report at 8.

Overall, the individual's description of the December 11 incident at both the hearing and the 1/24/95 PSI
show a failure to confront and admit the traumatic and abusive nature of the events that had taken place.
He conceals unflattering information. He never mentioned in these descriptions that he had consumed four
to five rum drinks. He did not refer to the confrontation with his wife, which caused her to ask her mother
to come pick up the children. He did not reveal that his wife phoned the police because she was concerned
about his drinking.

It was not until the security specialist, who had access to the police report and other information about the
event, pressed the individual for a more complete rendition, that the individual began to admit some of the
key details concerning the confrontation with his wife, the drinking and intoxication. 1/24/95 PSI Tr. at
18-21. These additional details were not particularly flattering to him, and he certainly did not admit to
them without prompting and insistence.

The individual categorically denies that he was drunk during the altercation on December 11. The
individual admits to being "a little bit impaired," but not "feeling intoxicated" when he took his son out for
a drive in the car. 4/19/95 PSI Tr. at 38. At a March 28, 1996 PSI he stated: "I know I was under the
influence," referring to the time he had his child in his truck, but prior to drinking the shots of liquor.
3/28/96 PSI Tr. at 31. He states that he only became intoxicated after drinking the three shots of liquor in
the garage. Tr. at 98-99. He therefore seems to believe that alcohol played no role in his wife's calling the
police. This hairsplitting is not credible. Whether he was impaired, under the influence, or intoxicated,
excessive use of alcohol did play a significant role in the events leading up to the arrest. Moreover, both
the individual's wife and his step-daughter state that the individual was intoxicated at the time he went for
the drive. Exh. 40, Police Report at 5,7.

The individual has brought forth no evidence to corroborate his version of the events. For example, he
could have brought in his wife for questioning as to her reason for the phone call to the police, and the
intoxication and ingestion levels. His mother-in- law could also have provided some relevant testimony on
these points. (11)

The individual has steadfastly maintained that during the afternoon of December 11, he drank four or five
rum and cokes while watching a football game, from about 2 p.m. to 6 p.m. Tr. at 96, 97. Once again, he
has not offered any support for this. Moreover, there is other evidence disputing the individual's account.
According to the police report, the individual told the police he had consumed eight to ten rum drinks
during that period. Exh. 40, Police Report at 11. His wife told police that the individual had consumed a
half liter of rum during that period. Exh. 40, Police Report at 7. In light of the failure of the individual to
corroborate his consumption levels, I believe that his stated use of alcohol forms part of a general pattern
of minimization related to alcohol.

In his January 24, 1995 PSI, the individual denies pushing, touching, shoving, or laying hands on his wife
during the December 11, 1994 incident. 1/24/95 PSI Tr. at 16. At the hearing, the individual stated that he
and his wife argued over the medication of their child and "things just kind of escalated a little bit from
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there." Tr. at 89.

Once again, the individual's uncorroborated version minimizes the event and is profoundly evasive.
According to the Police Report, the individual's wife states that he pushed her during that incident. Exh. 40
Police Report at 8. This is confirmed by the individual's step-daughter. Exh. 40 Police Report at 5.

In sum, I am not convinced about the individual's version of the events of December 11. The individual
made no effort to bring in witnesses to corroborate important details in his version of the events. For
example, he could have brought in his wife and mother- in-law to give testimony as to the events of that
day. I believe that alcohol played a significant role in the family trauma of that day.

2. The December 9, 1994 Incident

I also note the individual's tendency to minimize the serious occurrences of the December 9, 1994 incident,
in which he inflicted bruises on his wife during an altercation. For example, he described it as "a little
occurrence" and "a little discrepancy." 1/24/95 PSI Tr. at 16. This occurrence resulted in a third degree
assault charge. He nevertheless did not refer to it in a serious way.

In this same vein, he described the bruises his wife received on December 9, in the following way: "She
bruises really easily or whatever, so she had a couple of little bruises on her wrists apparently from where
I had her hands." Id. at 17. At the hearing, the individual stated that "she received some minor bruises on
both of her arms around her wrists." Tr. at 90.

I certainly cannot discount the seriousness of this incident on the grounds stated by the individual, that the
bruises were only minor. I also reject the individual's implication that he is not to blame because his wife
"bruises easily." In any event, I believe that the individual is once again minimizing this event. These
bruises were serious enough that a policeman was still able to detect them two days after they were
inflicted. Exh. 40 Police Report at 4. Moreover, the Police Report further noted bruises and scratches on
the wife's inner and outer arms, not just on her wrists. Thus the report is not consistent with the
individual's assertion that he "had her hands." Exh. 40 Police Report at 7.

I cannot accord this uncorroborated view of the events any credence. I see this as a further example of the
individual's denial and minimization of rather serious family violence events under scrutiny here.

It is in the context of this apparent disregard for the seriousness of the December 9 domestic violence
incident that I consider the individual's claim that alcohol played no role in the occurrence. He states that
he had only two or three beers that evening and that he was therefore not intoxicated. Given the
individual's tendency to minimize and the lack of corroboration as to how much alcohol he consumed, I
am not convinced that his level of alcohol use was as he stated and that alcohol played no role in this
event.

These examples of avoidance, minimization and discrepancies persuade me that the individual is not
particularly reliable when it comes to giving a recitation of events that involve his use of alcohol. As the
DOE psychiatrist testified, discrepancies and lying reflect the habits of a substance abuser and the
hallmarks of an addiction. Tr. at 120. In the absence of testimony or other evidence corroborating the
individual's position about these events, I cannot conclude that his use of alcohol was not at the root of the
occurrences. I therefore find that these events substantiate the DOE psychiatrist's view that this individual
suffers from alcohol dependence, and habitual excessive use of alcohol.

C. Testimony Regarding the Individual's Alcohol Consumption

1. The Individual's Testimony
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At the hearing the individual testified as to his own alcohol use. Some of this testimony disputed
assertions made by the DOE psychiatrist in his written evaluation. For example, in his report the DOE
psychiatrist states that he asked the individual how many times he drank and drove. According to the
report, the individual stated that he drank and drove one to two times a year for at least ten years. At the
hearing, the individual denied this. The individual contended that he may become intoxicated one to two
times a year, but he doesn't drive. Tr. at 81-82. I find it hard to believe that the individual could
misunderstand the psychiatrist's question, and provide a response to the question, "how often do you
become intoxicated," rather than "how often do you drink and drive." Thus, I am not particularly
convinced by this attempt to reconstruct the record.

There are other instances in which the individual disputes the DOE psychiatrist's assertions in the report.
E.g. Tr. at 86-88, 91-93. These disagreements relate to the length of his required abstinence from alcohol
during his probation, whether the individual experienced alcohol-related blackouts, whether his domestic
violence instructor and his wife asked him to refrain from using alcohol, whether his wife and the police
said that he drank too much, and whether alcohol use interfered with his marriage. He further denies using
alcohol in increasing amounts, drinking larger amounts than intended, or making unsuccessful efforts to
cut down. Tr. at 95.

As an initial matter, as I noted above, I find that the individual has a tendency to minimize and evade
issues relating to his alcohol use. Therefore, I am not particularly convinced by his assertions denying the
DOE psychiatrist's findings concerning his alcohol use. Further, these denials, without any supporting
evidence, can be accorded little weight. The individual has offered no support to corroborate his position
with respect to these assertions. See Personnel Security Review (VSA-0087), 26 DOE ¶ 83,001 at 86,507
(1996). Therefore, I cannot conclude that he has met his burden with respect to his contentions regarding
the alcohol use. (12)

The individual has also asserted that he has abstained from alcohol for considerable periods and has cut
down his use. For example, he states that he did not drink alcohol during the time that he was going
through his recent divorce. The individual implies that the fact that he is able to cease alcohol use or cut
down at will indicates that he is not alcohol dependent. As I indicated above, I have no independent
corroboration as to the individual's overall level of alcohol use. However, even if I accept his assertions
that he has been able to abstain and moderate at will, I would not conclude that such behavior establishes
that he is not alcohol dependent. It is true that the individual stopped drinking in response to a crisis when
he was on monitored probation. However, as soon as this period was over, however, he resumed drinking,
with a rapid escalation in several weeks to the DUI incident. As the DOE psychiatrist pointed out, this
pattern is one of a "high risk user," one "who can abstain, but can't control." Tr. at 142. This pattern, then,
further supports the DOE psychiatrist's opinion that the individual suffers from alcohol dependence.

2. Testimony of Friends/Co-Workers

The individual brought forth three friends/coworkers intending to have them corroborate his overall
drinking pattern. I find that their testimony is not persuasive on this issue.

The first witness, who is the individual's foreman on the job, stated that the individual is a good worker
and that intoxication has not been a problem on the job. However, he was unable to provide any evidence
as to the individual's overall drinking pattern outside the employment situation.

The second witness, who had both some social contacts and work- related contacts with the individual,
indicated that he had never seen the individual drink to excess. He testified that he had seen the individual
drink possibly four beers over a four hour period. Tr. at 25. However, this individual did not seem to have
regular, frequent contact with the individual. Over the course of their 13- year acquaintance, he indicated
that he had socialized with the individual only approximately 20 times. Tr. at 16. He last had social
contact with the individual approximately eight months prior to the hearing. He admitted that he would not
know if the individual had a substance abuse problem, unless he had personally seen evidence of it. Tr. at
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22. This witness admitted that he did not have a particularly close personal relationship with the
individual. Tr. at 30. The individual and this witness did not discuss use of alcohol. Tr. at 31.

The third witness also testified that he had only seen the individual drink in moderation. Tr. at 35-36.
However, he too appeared rather unfamiliar with the individual's personal life, including the circumstances
surrounding the individual's marital difficulties. Tr. at 49, 51. He did not socialize with the individual very
frequently. He stated that during the eight years he has known the individual, they have socialized only
about 25 or 30 times, in addition to some excursions to see baseball games. Tr. at 44. The last time that
this witness socialized with the individual was approximately one month prior to the hearing. Tr. at 43.

Overall, I find the testimony of these witnesses to be rather limited. It is obvious that the individual could
have a substantial drinking problem and use alcohol to a significantly greater extent than he alleges in this
case, and yet these three witnesses would hardly be likely to be aware of it. I am therefore not confident
that these witnesses have sufficient knowledge of the individual's drinking pattern. They provide only the
most minimal support for the individual's claim that he does not now abuse and has not in the past abused
alcohol. I therefore conclude that the individual has failed to substantiate his position that his use of
alcohol is at a moderate level and that he is not alcohol dependent.

After considering all the evidence brought forward by the individual, I have concluded the he has not met
his burden of establishing that there is no basis for a DOE concern that he is alcohol dependent. I have
found the DOE psychiatrist's testimony more persuasive than that of the individual's counselor. I believe
that excessive use of alcohol has created family problems for this individual. I am not persuaded by the
testimony of the individual and his three witnesses concerning the pattern of his alcohol use. I therefore
find that the individual has not shown that there is no Criterion J concern in this case.

D. Mitigation

I am required to consider the evidence in the record that might mitigate the DOE's security concerns
related to alcohol dependence. In this regard, the individual states that he has never consumed alcohol on
the job. His foreman describes him as an excellent, trustworthy employee who has never missed work due
to intoxication. Tr at 4-5.

The testimony about the individual's job performance is evidence in the individual's favor. However, the
individual's sobriety and reliability on the job do not overcome the security concerns presented in this
case. Excessive consumption of alcohol off the job raises security concerns because of the possibility that
a clearance holder may say or do something under the influence of alcohol that violates security
regulations. See Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803 at 85,842 (1996).
The fact that it has not occurred in the past is no guarantee that it will not occur in the future.

The security concerns present here would be mitigated if there was sufficient evidence of rehabilitation, so
that I could conclude that it was highly unlikely that the individual would abuse alcohol in the future. In
this regard, I note that the individual has apparently had no recurrence of any alcohol-related legal
problems since the March 1996 DUI, a period of more than one year. The DOE psychiatrist stated that this
was a factor in the individual's favor. Nevertheless, excessive use of alcohol presents security concerns
even if no laws are violated and no legal problems result. For example, during periods of intoxication, an
individual's judgment and reliability are diminished, resulting in an increased possibility of a breach of
security.

Towards the end of the hearing in this case, the individual for the first time raised the issue of mitigation
of the DOE's security concerns through attendance at an education program in connection with the
resolution of the DUI charge. He stated that he attended 20 hours of alcohol classes in which he was
counseled not to drink and drive. Tr. at 107.

I cannot find that this level of education alone is sufficient to allay the DOE's security concerns regarding
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the individual's use of alcohol. No outside testimony was presented concerning the nature of the education,
and the degree of the individual's participation in the classes. Further, excessive drinking presents security
concerns even if the individual has learned not to drink and drive. As stated above, excessive use of
alcohol presents reliability and judgment concerns.

Moreover, the DOE psychiatrist was not at all inclined to find that this rather limited educational
component resulted in rehabilitation. He stated that from the sporadic drinking levels currently reported by
the individual, he would conclude that the individual was "in some degree of remission, but incomplete,
temporary and partial. On the other hand, I don't know that the information as presented is correct....
Remission, however, is just the absence of symptoms." Tr. at 128. Rehabilitation, on the other hand
"would include a change in a way of life, a change in thinking, some degree of acceptance that would
allow adaptation to occur. More frequently than not, the discrepancies and lying would disappear the more
you would become proud of actually being recovered. They would accept the illness and accept the
consequences of it and let the chips fall where they might and be proud of where they've gotten to." Tr. at
128. The DOE psychiatrist testified that the individual would need to acknowledge that alcohol had
damaged his life, before he could move on towards rehabilitation. Tr. at 129. The DOE psychiatrist
believes that the individual is still failing to be completely honest about alcohol issues and therefore
cannot be considered to be even in the recovery stage. Tr. at 178. In this regard, as stated earlier, I am not
convinced by the individual's statement as to his current drinking levels. Further, as I stated above, in his
own current statements, the individual does not appear to recognize that he has an alcohol problem. In
view of these considerations I cannot conclude that there has been any showing of rehabilitation in this
case. (13)

V. CONCLUSION

The individual in this case has failed to bring forward sufficient evidence to mitigate the Criterion J
concerns raised by the DOE. His response to the concerns has been denial. He seems to believe that those
who identify his pattern as that of a problem drinker are the ones with the problems. His wife, mother-in-
law and step- daughter had all indicated that he had a drinking problem. He brushed these concerns aside
by saying that his wife was confused, or kidding, his mother-in-law was just repeating what his wife said,
and his daughter was mistaken about the meaning of intoxication.

The individual disobeyed the standard conditions of his 18 month deferred sentence on the domestic
violence charge by using alcohol to excess. Exh. 16 at 1-2; 1/24/95 PSI Tr. at 25. This resulted in the DUI.
He ignored the DOE psychiatrist's finding that his use of alcohol was dangerous, and that a rehabilitation
program was appropriate. Exh. 15 at 12. Thus, the individual has refused to heed even professional advice
that he abstain from alcohol. He sees as his greatest mistakes that he had a DUI and he married the wrong
woman. Tr. at 180. This is in my view a continuation of the avoidance and minimization problems that I
discussed above. He still is unable to readily connect his alcohol use with ongoing problems and conflict
in his life.

In the above analysis, I have found that there is significant derogatory information in the possession of the
DOE which raises serious concerns under Criterion J as to whether the individual's access authorization
should be restored. I have also found that the individual has failed to bring forth sufficient evidence to
mitigate these security concerns. I am therefore unable to find that restoring the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, it is my opinion that the individual's access authorization should not be
restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
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elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: June 17, 1997

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The requirement for the individual to participate in the random alcohol tests was discontinued in
November 1995.

(3)In the applicable State, .05 is the lowest level of alcohol that is a chargeable offense. At the .05 level,
the charge would be driving while ability impaired. Transcript of Hearing at 150. A motorist is presumed
to be driving under the influence of alcohol if a breathalyser shows an alcohol level of .1g al/210 ml of
breath.

(4)The individual's lawyer has argued that the individual was not accorded due process in connection with
the issuance of the Notification Letter. He based this on his belief that the DOE security specialist testified
that there are no DOE guidelines for determining when an individual uses alcohol habitually to excess.
Transcript of Hearing at 185-6. I cannot see any failure to accord appropriate process here, inasmuch as
the current security hearing provides the individual with an opportunity for a complete review of the
circumstances surrounding the issuance of the Notification Letter. As I have indicated above, I find there
was an adequate basis for the issuance of the Notification Letter. Further, there is no allegation that there
has been any failure to follow procedures set forth in Part 710. Accordingly, the individual has received all
the process due in this case.

(5)The term "alcohol dependence" is used in Criterion J. It is also a medical term that is defined in the
Diagnostic and Statistical Manual-IV of Mental Disorders of the American Psychiatric Association (4th
ed. 1994) (DSM-IV). See Transcript of Hearing at 112.

(6)With the exception of item (vi) these are among the seven elements set out in the DSM-IV as indicia of
substance dependence. The DSM-IV states that substance dependence is manifested by any three of these
elements occurring in the same 12-month period.

(7)The individual's counselor also did not seem to frequently use the term alcohol dependence, as it is used
in the DSM-IV. Tr. at 161.

(8)These reasons were of course based in part on what the individual himself was willing to reveal. The
DOE psychiatrist testified in this regard that he had some difficulty in eliciting accurate information from
the individual. He stated that the individual was not straightforward and that he did not want to reveal
facts that the DOE psychiatrist did not already know. The DOE psychiatrist indicated that he suspected the
accuracy of the interview. Tr. at 119-20. It is the duty of an individual seeking to acquire or maintain a
security clearance to be completely forthright and candid at a psychiatric evaluation conducted as part of
the security clearance process. In view of the DOE psychiatrist's reservations as to the accuracy of the
interview, it is appropriate for him to draw negative inferences regarding the individual's pattern of alcohol
use.
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(9)Although the DSM definition of alcohol dependence indicates that manifestations of the disease must
occur within one year, the DOE psychiatrist stated that if there is a return of symptoms within a period of
as long as 16 months, the slate has not been wiped clean merely by the passage of the one year mark.
There may just have been a partial remission. Tr. at 136.

(10)The individual's attorney expressed concern that the DOE psychiatrist may have unfairly dated the
individual's substance abuse problems from 1976. Tr. at 184-85. The record is not clear as to when the
DOE psychiatrist dates the substance abuse problems. However, even if I date the substance abuse
problems from the December 1994 incidents, the result in this case would be no different.

(11)In a letter of March 11, 1997, addressed to the individual's attorney, I stressed that it was important for
the individual to bring in testimony to corroborate his past and present use of alcohol.

(12)One stated dispute seemed to me to show a lack of understanding of the report. The individual
objected to the DOE psychiatrist's statement in the evaluation that "...he has continued to drink. He drinks
three to four beers on weekend nights." In response, the individual stated that: "I don't continually drink on
weekend evenings. Some evenings I'll have three or four beers and other evenings I don't." Tr. at 81.
Obviously, the DOE psychiatrist did not claim that the individual continually drinks, just that he has
continued to drink. The individual himself does not deny this. I fail to see any inaccuracy here.

(13)The individual's lawyer seemed to suggest that the individual has been denied due process because the
DOE failed to offer the individual the chance to participate in the Substance Abuse Program Referral
Option (SAPRO). Tr. at 184. Under the Part 710 regulations I am not authorized to make any decisions
about this type of program and I cannot review the decisions of a DOE office on this matter. Personnel
Security Review (VSA-0014), 25 DOE ¶ 83,002 at 86,512 (1995).
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Case No. VSO-0130, 26 DOE ¶ 82,779 (H.O. Tao
June 4, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

June 4, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:January 13, 1997

Case Number: VSO-0130

This Opinion concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the individual") to
retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

The individual is an employee of a Department of Energy (DOE) subcontractor. As a condition of his
employment, the DOE and the individual's employer require that the individual obtain and maintain a
security clearance. Upon learning from the individual that he had been arrested for driving while
intoxicated, the Personnel Security Division of the DOE (DOE Security) conducted two Personnel
Security Interviews (PSIs) with the individual. Following these interviews and the individual's interview
with a DOE psychiatrist, DOE Security determined that information existed that was substantially
derogatory and created questions regarding the individual's continued eligibility for access authorization.
Accordingly, a DOE Official suspended the individual's access authorization and obtained authority from
the Director of the DOE Office of Safeguards and Security to initiate an administrative review proceeding.

In December 1996, the DOE Official commenced the administrative review proceeding by informing the
individual that information in the possession of the DOE created a substantial doubt concerning his
continued eligibility for an access authorization. I will hereinafter refer to this letter as the Notification
Letter. In accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of derogatory
information possessed by the DOE. Specifically, the Notification Letter included information described in
10 C.F.R. § 710.8(j). The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his continued eligibility for
access authorization.

In a December 1996 letter, the individual requested a hearing on this matter. The DOE Official forwarded
the individual's request to the Office of Hearings and Appeals (OHA) and the Director of the OHA
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appointed me the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(f), I conducted a
prehearing telephone conference and a hearing within the time deadlines promulgated in the regulations.

The individual called seven witnesses at the hearing. The witnesses were the individual; the individual's
girlfriend; a coworker of the individual; a member of the individual's Alcoholics Anonymous (AA)
meetings; and three of the individual's former or current supervisors. The DOE called two witnesses to
testify: a personnel security specialist and a board-certified psychiatrist.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual included a statement of derogatory
information in the possession of the DOE that created a substantial doubt as to the individual's continued
eligibility to hold a security clearance. On the basis of that derogatory information, the DOE Official
believes that the individual "is a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist as alcohol dependent or as suffering from alcohol abuse." See 10 C.F.R. § 710.8(j).
Specifically, the Notification Letter states that the individual underwent a DOE psychiatric examination in
XXXXXXXXXX 1996. Following that examination, the DOE psychiatrist determined that the individual
met the clinical criteria for alcohol abuse and that there had not been adequate evidence of rehabilitation
or reformation. The Notification Letter also details several incidents involving alcohol. The Notification
Letter states that during a 1996 PSI, the individual never reported having a blackout, but that during his
psychiatric examination, the individual reported alcohol-induced blackouts while in Vietnam. Also, the
Notification Letter states that the individual is a current user of alcohol who has been arrested for driving
while intoxicated (DWI) on four occasions. These DWI arrests allegedly occurred in 1963, 1977, 1993 and
1996.(2) Finally, the Notification Letter states that in XXXXXXXXX 1994, the individual got into a
physical altercation with a man at his ex-wife's residence and that the individual admitted drinking one to
two beers prior to the incident. The Notification Letter states that the individual was under a restraining
order at the time to keep a minimum distance of 1,000 feet away from his ex-wife.(3)

III.Analysis

A. Background

The criteria for determining eligibility for a security clearance set forth at 10 C.F.R. §§ 710.1 et seq.
dictate that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant
facts and circumstances. In fact, the applicable DOE regulations require the Hearing Officer to make a
"common-sense judgment . . . after consideration of all the relevant information." 10 C.F.R. § 710.7(a). I
must therefore consider all information, favorable or unfavorable, that has a bearing on the question of
whether restoring the individual's security clearance would compromise national security concerns.
Specifically, the regulations compel me to consider the nature, extent, and seriousness of the individual's
conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct; the age
and maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the individual's potential for being susceptible to pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c). It is the totality of these facts and circumstances that will shed light on whether the
individual could fail to perform his security responsibilities adequately. Although it is impossible to
predict with absolute certainty an individual's future behavior, as the Hearing Officer, I am directed to
make a predictive assessment. Thus, it is incumbent upon the individual to demonstrate that restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). After careful consideration of these factors and
all the evidence in the record in this proceeding, I find that restoring the individual's access authorization
will not endanger the common defense and security and is clearly consistent with the national interest. I
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therefore recommend that DOE Security restore his clearance.

As an initial matter, I must make a few preliminary findings regarding the charges described in the
Notification Letter. The individual states that he has been arrested only three times for DWI violations, not
four as described in the Notification Letter. See note 2 infra. The record indicates that each of the three
DWI charges was subsequently dismissed. DOE Exhibits 23, 24 and 27. In the 1993 arrest, the police
dropped the DWI charge because the individual's blood alcohol content was below the state legal limit. In
both the 1977 and 1996 arrests, the arresting officer failed to show up for the court hearing and the charges
were dropped. Accordingly, the court dismissed the 1977 and 1996 arrests because the police failed to
prosecute the cases within the required six month time limit. Since the DOE psychiatrist based his
diagnosis of alcohol abuse on these three DWIs involving alcohol, I will consider them in my
recommendation, along with the individual's admission that he drank one to two beers prior to the 1994
altercation with a man at his ex-wife's residence.

The individual also states that there is a misunderstanding regarding the DOE's charge that during his PSI,
he reported never having an alcohol-induced blackout, but that he later admitted during his psychiatric
evaluation to having alcohol- induced blackouts in Vietnam. Specifically, the individual states that, during
his two tours of duty in Vietnam (ending in 1969), he drank enough alcohol at times to "pass out," but that
he defines "passing out" as very different from a "blackout." Tr. at 46- 47. The individual admits drinking
enough alcohol while in Vietnam to sometimes fall asleep (his definition of passing out), but that he never
experienced a "blackout" where, in his words, a person continues to drink with no awareness of what they
are doing. Tr. at 47.

The DOE psychiatrist testified at the hearing that it is "certainly possible" that his conceptualization of the
question and what he asked the individual were different from the way the individual understood the
question during their interview in XXXXXXXXX 1996. Tr. at 110. Also, the transcript of the February
1996 PSI indicates that the DOE Security Specialist and the individual never discussed the meaning of the
word "blackout" at the time the DOE Security Specialist asked the question. DOE Exhibit 5 at 16. I have
reviewed the February 1996 PSI transcript and when I compare it with the record in this case, it does not
appear to me that the individual tried to hide facts or be evasive to the interviewer. Given these facts and
the testimony of the DOE psychiatrist regarding a "certainly possible" misunderstanding in his interview
with the individual, I believe the individual did not intend to deceive the DOE Security Specialist during
the February 1996 PSI. Accordingly, I find that the record is undisputed regarding the individual's
sometimes heavy use of alcohol while in Vietnam.

B. The Individual's Condition

The individual states that he had a problem with alcohol and is now a recovering alcoholic. Tr. at 38.
According to the DOE psychiatrist's report on the individual, the basis for the DOE psychiatrist's diagnosis
that the individual suffered from alcohol abuse stems from several factors. Specifically, the DOE
psychiatrist mentioned the individual's past arrests for DWI, his passing out from alcohol in Vietnam, that
he has had feelings of guilt from drinking alcohol after his wife and children complained to him, and that
at the time of the psychiatric interview the individual had not abstained from alcohol consumption despite
these problems.(4) However, the individual contends that there exist several mitigating factors regarding
his past problems with alcohol. The individual states that he has established an extensive treatment
program that is based on the recommendations of the DOE psychiatrist. In October 1996, the individual
sought out his employer's Employee Assistance Program (EAP) Counselor. This counselor has stated that
the individual has been "extremely conscientious in adhering" to his program. Individual's Exhibit 9. In
fact, the EAP Counselor wrote after nearly six months into the program that the individual "has met every
agreed upon treatment requirement as outlined and continues to do so." Individual's Exhibit 5.(5) The
individual has also attended AA meetings approximately once a week since October 1996. See Individual's
Exhibit 2 (documentation showing the individual's attendance at AA); Tr. at 80.

Also, the individual states that through the help of his EAP Counselor and AA, he has totally abstained
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from consuming alcohol since October 1996 and is committed to a future of total abstention. Tr. at 39, 89,
97. To prove that he has totally abstained from consuming alcohol since October 1996, the individual
submitted the results of four unannounced substance abuse tests and two blood chemistry profiles that he
took as part of his alcohol treatment program. Individual's Exhibits 1, 5, 8. After reviewing these Exhibits,
the DOE psychiatrist confirmed at the hearing that the test results are consistent with someone who has
totally abstained from alcohol since October 1996. Tr. at 123-134. Several of the individual's witnesses
also confirmed that they never observed the individual consume alcohol since October 1996 and believe he
is committed to total abstention. Tr. at 26, 27, 82, 86, 173.

At the hearing, the DOE psychiatrist reevaluated the individual based on the testimony he observed at the
hearing, medical data, and the important changes that had transpired in the individual's life since their
meeting nearly seven months before. Specifically, the DOE psychiatrist found that the individual fulfilled
his recommendation to begin receiving treatment from a mental health professional, trained in dealing
with substance abuse disorders (the EAP Counselor) and that six months after he began treatment, the
individual is now "quite involved" in his treatment. Tr. at 116-119. Also, the DOE psychiatrist testified
that he believes the individual now understands that he had an alcohol problem at the time of the initial
evaluation. Tr. at 118. Finally, the DOE psychiatrist evaluated the lab and psychological tests conducted
on the individual in the prior six months (since October 1996) and the testimony at the hearing that
indicated that the individual is telling the truth regarding the date he stopped drinking alcohol. Tr. at 119-
129.(6) He found that these tests support the individual's contention that he totally abstained from alcohol
in the prior six months. Id.

The DOE psychiatrist also stated that the individual "is six months into the process . . . [he] recommended,
and . . . is doing very well." Tr. at 129. In fact, the DOE psychiatrist testified that his updated diagnosis of
the individual is "alcohol abuse, in remission." Tr. at 130. The DOE psychiatrist testified that since he last
interviewed the individual, there is now "substantially less" risk that the individual will return to having
problems with alcohol. Tr. at 139. Furthermore, the DOE psychiatrist stated that it was "not likely" the
individual would relapse into further alcohol use. Tr. at 140. Finally, the DOE psychiatrist also believes
that the individual needs continued abstinence from alcohol and more treatment, including one year of
regular treatments, followed by a year of less intense treatment or AA meetings before all of the DOE's
concerns can be alleviated. Tr. at 130.

Nearly all of the cases involving substance abuse that have come before the OHA have dealt with
individuals' claims that they have been rehabilitated and reformed from their past problems. In many of
these cases, Hearing Officers found, based on expert testimony, that individuals with substance
dependence disorders are not sufficiently rehabilitated until they abstained from the use of all psychoactive
substances for a period of at least 12 months. See Personnel Security Hearing, Case No. VSO-0018, 25
DOE ¶ 82,758 (1995) (expert diagnosed individual with alcohol dependence "weakly" and alcohol abuse);
Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755 (1995); Personnel Security Hearing,
Case No. VSO-0005, 24 DOE ¶ 82,753 (1995), affirmed, 25 DOE ¶ 83,013 (1995), affirmed, (Office of
Security Affairs (OSA) 1995). However, OHA Hearing Officers recognized in these cases that requiring
12 months of abstinence to show rehabilitation is not a "hard and fast rule." Personnel Security Hearing,
Case No. VSO-0103, 26 DOE ¶ 82,761 (1996), affirmed, 26 DOE ¶ 83,006 (1997), affirmed, (OSA 1997).
See also Personnel Security Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763 (1997), affirmed, 26 DOE ¶
83,___, VSA-0102 (May 19, 1997) (No evidence to show that a consensus of professional opinion exists
regarding the minimum period of time required to demonstrate rehabilitation), affirmed, (OSA 1997). In
each case, OHA Hearing Officers evaluated the circumstances and based their decisions on expert
opinions regarding each individual's particular condition.

At the time of the hearing in this case, the individual was only six months into AA and his meetings with a
qualified substance abuse counselor. The DOE psychiatrist testified at the hearing regarding the length of
the individual's current recovery activities and its importance to his diagnosis. He stated,

I don't think there is any magic [to one year of abstinence and treatments]. I think that this [alcohol abuse]
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is a difficult problem, and I think people can go backwards. I don't think there is any magic to it [one year
of abstinence and treatments]. I think the important thing is the connection to the process, how serious the
person sees their problem and how serious they see their treatment. Based on what I observed today, I
believe that . . . [the individual] has done some soul searching.

. . .

I think that clearly there is some understanding now that there is a problem. . . . The thing that struck me
today is that there is affect, he was close to tears that you see when somebody is struggling with
something. Understanding is the beginning of change. . . . I saw a man who . . . is at that stage where he's
struggling, and he knows there is something real serious here . . . he's gone a step or two beyond that . . .
and I think that's very important.

Tr. at 130-132.

In prior cases where OHA Hearing Officers found that a person suffering from alcohol problems was not
sufficiently rehabilitated after a time period of less than 12 months, there existed one or several
distinguishing factors that are not present in this case. In those cases, OHA Hearing Officers found that
individuals had alcohol dependence (a more severe form of alcohol abuse); or a significant defect in
judgment or reliability as a result of their alcohol problem; or additional derogatory information regarding
the individual that created more questions about his eligibility for an access authorization (such as
falsifying information); or no proper program in place (such as AA) to treat the alcohol problem; or denial
regarding the alcohol problem. These important considerations contributed to a Hearing Officer's belief
that an individual with an alcohol problem was at risk to suffer a relapse of alcohol problems and might
compromise national security.(7) See Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803
(1996), affirmed (OSA 1996) (OHA Hearing Officer recommended that an individual with five months
alcohol abstention from alcohol dependence that caused a significant defect in judgment or reliability
should not have his clearance restored); Personnel Security Hearing, Case No. VSO-0018, 25 DOE ¶
82,758 (1995), affirmed 25 DOE ¶ 83,006 (1996) (OHA Hearing Officer recommended that an individual
with five months of abstention from alcohol abuse and weak alcohol dependence that caused a significant
defect in judgment and reliability and who unsuccessfully promised several times in PSIs that he would no
longer drink alcohol and drive should not have his clearance restored). I believe it is significant that the
individual in this case does not have any of the above-mentioned problems.

The primary question in this case is whether the individual has provided sufficient assurances that he will
remain abstinent from alcohol consumption. In DOE hearings of this type, a substance abuser usually
testifies under oath that he will never abuse alcohol or illegal substances again. See Personnel Security
Hearing, Case No. VSO- 0079, 25 DOE ¶ 82,803 (1996); Personnel Security Hearing, Case No.VSO-
0049, 25 DOE ¶ 82,785 (1996), affirmed, 25 DOE ¶ 83,011 (1996). However, in making a
recommendation, I cannot simply accept on its face an individual's assertion that he will no longer abuse
alcohol or drugs. The individual must provide additional assurances to convince me that his problems will
not recur. I believe that the individual has demonstrated that he has taken the proper steps to avoid future
consumption of alcohol and that he has the proper program in place, the ability, and the motivation to
honor his commitment never to drink alcohol again.

As stated above, the DOE psychiatrist testified that while the individual "is doing very well" in his
recommended treatment programs and will "not likely" return to drinking alcohol, the individual needs
continued abstinence from alcohol and more treatment before all of the DOE's concerns can be alleviated.
Tr. at 130, 139, 140. There is no question that I would not be able to recommend to DOE Security that
they restore the individual's clearance absent my belief that he will abstain from alcohol consumption and
absent the individual's testimony that he will complete the DOE psychiatrist's recommended treatment
program through October 1998. Tr. at 90.(8) With regard to the individual's intentions regarding continued
abstinence and treatment programs, the individual testified,
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I have made a commitment to myself that I will not drink anymore, total abstention, and that's a
commitment I will keep.

Tr. at 39.

. . . my intentions are that I will honor my commitment to myself and stay sober.

. . .

since AA has helped me so much in my sobriety, I do plan to continue AA, maybe not on a weekly basis,
but to stay active in AA for some time, because they have helped me so tremendously much. . . .

. . .

Yes, [I] definitely [intend to continue seeing the EAP Counselor. He] has been a tremendous help to me.

Tr. at 89, 90.

. . . I'll do anything that it's going to take to obtain my clearance again and be able to keep it, and I'm
willing to - - if it's the EAPRO program or the EAP program, whichever, or both, which mandates
unannounced drug testing once a month, which includes also the breathalyser test for alcohol
unannounced, and the counseling and, of course, the AA.

Tr. at 195.

I also believe that the individual's program and full involvement with the EAP Counselor and AA provide
the support necessary to help him achieve his goal of continued abstinence. See Tr. at 117 (DOE
psychiatrist believes the individual is "quite involved" in his treatment); Individual's Exhibit 2 (AA
attendance records); Individual's Exhibit 9 (EAP Counselor states the individual is "extremely
conscientious in adhering" to his treatment program); Tr. at 80 (AA Secretary attests to the individual's
active participation). Although the individual stated that he plans to continue with AA, he qualified this
statement by stating that he might not continue to attend on a weekly basis. I note that as long as the
individual continues with his EAP Counselor until October 1988 and abstains from consuming alcohol, he
will have abided by the DOE psychiatrist's recommendation. See note 8 infra.(9) Since the individual has
provided assurances that he has been and will likely remain abstinent from consuming alcohol and is
committed to finishing his recommended treatment program, I find that the individual has sufficiently
mitigated and alleviated the DOE's concerns regarding his alcohol problem.

C. Additional Considerations

As stated above, I find it important that the DOE psychiatrist did not diagnose the individual with a defect
in judgment or reliability stemming from his alcohol consumption or a dependence on alcohol. The
individual's EAP Counselor also confirmed in an April 1997 letter that he, like the DOE psychiatrist, did
not find a defect in judgment or reliability due to the individual's alcohol abuse. Individual's Exhibit 5. I
also believe the individual has demonstrated that he has the motivation and ability to achieve total
abstinence. In fact, the individual and a few of his witnesses testified regarding the individual's
motivations. The individual's girlfriend testified that the individual is aware that she does not approve of
him drinking any alcohol. Tr. at 27. Another witness, a supervisor of the individual, testified

I want to make absolutely clear that I think . . . [the individual] is not going to . . . have a problem with
alcohol in the future. I think he recognizes the hazards of alcohol in his life, and I do not think he will in
any way endanger his job, his future or his life through the misuse of alcohol; otherwise, I wouldn't be
here.

Tr. at 75.(10) This supervisor of the individual also stated in no uncertain terms that
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. . . [the individual] has done significant things for the United States Government, period, throughout his
career. I want to go on record and say that this is not an ordinary guy that's just been walking around, this
is a guy that's risked his life repeatedly for the United States Government . . . he's prepared to put his life
on the line again for the country, if necessary, to protect nuclear weapons.

Tr. at 58. While laudatory testimony regarding an individual's character is common in these types of cases,
I believe that in this case it sheds some light on the motivation and abilities the individual possesses. The
individual must recognize that he currently has the trust and support of his superiors, but if he violates his
commitment to never drink alcohol again, no one will give him a second chance.

IV. Conclusion

Since the DOE psychiatrist based his findings on facts and observations that are well supported in the
record, I find his updated evaluation that the individual is "in remission" from alcohol abuse to be both
credible and reasonable. As stated above, I would not be able to recommend to DOE security that they
restore the individual's clearance if the individual had not presented ample evidence that he will never
consume alcohol again and that he will complete the DOE psychiatrist's recommended treatment program
through October 1998. In considering the DOE psychiatrist's updated evaluation and my belief that the
individual will not drink alcohol again, I find that the individual has demonstrated that he is sufficiently
rehabilitated and reformed from his past alcohol abuse problem. Thus, I find that restoring the individual's
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I recommend that DOE Security restore the individual's access
authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. A party must file such a request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve a copy on the other party. If
either party elects to seek review of the Opinion, that party must file a statement identifying the issues on
which it wishes the OHA Director to focus. They must file this statement within 15 calendar days after the
party files its request for review. The party seeking review must serve a copy of its statement on the other
party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date: June 4, 1997

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or as a security clearance.

(2) At the hearing, the DOE counsel withdrew the charge described in the Notification Letter that involved
an alleged 1963 DWI arrest. Hearing Transcript at 11 (hereinafter Tr.). See Notification Letter at
paragraph "D".

(3) Actually, the protective order stated that "[b]oth Petitioner and Respondent are to stay 100 yards away
from one another . . . ." DOE Exhibit 26.

(4) The individual described, during a February 1996 PSI, his alcohol consumption habits. He stated that at
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that time he drank alcohol, usually beer at home, and that he drank to intoxication "[m]aybe twice per
year." DOE Exhibit 5 at 13-14.

(5) The EAP Counselor also wrote that in his opinion "[i]t is my professional recommendation that . . . [the
individual] be allowed to retain his security clearance." Individual's Exhibit 5. Although the EAP
Counselor is not competent to make a recommendation on whether the individual should retain a security
clearance, this statement does demonstrate that the EAP Counselor feels that the individual's efforts at
rehabilitation are headed in the right direction.

(6) The DOE psychiatrist reviewed several tests. These tests included the Minnesota Multi-Phasic
Inventory Test; the MacAndrew's alcoholism test; and a test for liver enzyme levels.

(7) In some of these cases, the OHA Hearing Officers relied on psychiatric experts, who in turn referred to
the American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders Fourth
Edition (1994) (DSM-IV). The DSM- IV contains "course specifiers" for substance dependence. See
DSM-IV at 179. This section delineates four remission specifiers regarding substance dependence. The
DSM-IV uses the term "Sustained Full Remission" when a person diagnosed with substance dependence
shows none of the criteria for substance dependence for a period of 12 months of longer. There is no
comparable section of remission specifiers regarding alcohol abuse. Also, the DOE psychiatrist in this
case did not specifically refer to the DSM-IV at the hearing or in his psychiatric evaluation in making his
diagnosis.

(8) The DOE psychiatrist's recommendation stated

During the first phase of treatment he should be seen for 12 months as an outpatient with regular
counseling sessions. The first phase would not be completed without evidence of 12 consecutive months of
abstinence of alcohol. The second phase of treatment would consist of an additional 12 months of monthly
contact with his treatment provider. An alternative to this requirement during the second phase of
treatment would be weekly attendance at Alcoholics Anonymous meetings during that year.

DOE Exhibit 21 at 12.

(9) The DOE psychiatrist was present when the individual testified as to his future intentions concerning
AA.

(10) When asked at the hearing, "If . . . [the individual] were to . . . get arrested again for a DWI . . . , what
would be your reaction?" this individual's supervisor answered,

My reaction is, "That's it, it's all over. You violated a trust." I have a basic philosophy of life that if you
give me your word, I expect your word is good. If you ever violate that word, then you're out of options,
there is no second chance. I've demonstrated that, and any of my mangers who violate their basic
management principles are terminated on value issues like that. . . . I don't have [to] give second chances
in those kinds of situations.

Tr. at 69-70.
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Case No. VSO-0132, 26 DOE ¶ 82,780 (H.O.
Cronin June 10, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

June 10, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:January 31, 1997

Case Number: VSO-0132

This opinion concerns the eligibility of XXXXXXXXX ("the individual") for continued access
authorization under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.(1)The individual's
access authorization was suspended by a local security office of the Department of Energy (the DOE
Office). In this Opinion, I will consider whether, based on the record before me, the individual's access
authorization should be restored.

I. Procedural Background

Over a number of years, the DOE Office received allegedly unfavorable information regarding the
individual's financial affairs. Recently, the DOE Office determined that the individual's financial history
constituted derogatory information indicating that the individual engaged in unusual conduct or is subject
to circumstances that tend to show that he may not be honest, reliable or trustworthy or that furnishes
reason to believe that he may be subject to coercion, exploitation, or duress, that may cause him to act
contrary to the best interest of national security. See 10 C.F.R. § 710.8(l) (Criterion L). Consequently, the
DOE Office requested from the Director of the Office of Safeguards and Security the authority to conduct
an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter. See 10 C.F.R. §
710.21. That letter informed the individual that information in the possession of the DOE created a
substantial doubt concerning his eligibility for access authorization. In accordance with 10 C.F.R.

§ 710.21, the Notification Letter included a statement describing the derogatory information. The
Notification Letter also stated that the individual was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding his eligibility for access authorization. The individual sent
a request for a hearing to the DOE Office. The DOE Office forwarded the individual's request for a
hearing to the DOE's Office of Hearings and Appeals. On February 3, 1997, I was appointed the Hearing

file:///persecc.htm#vso0132


Case No. VSO-0132 (H.O. Cronin June 10, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0132.htm[11/29/2012 1:33:24 PM]

Officer in this matter.

In accordance with 10 C.F.R. § 710.25(e) & (g), a hearing was convened. (2) At the hearing, the only
witness was the individual who testified on his own behalf. DOE Counsel submitted twelve exhibits into
the record of the present case. The individual did not submit any exhibits.

II. Findings of Fact

The facts in this case, as outlined in the Notification Letter are essentially undisputed. (3) Hearing
Transcript at 13, 16, 26-27 (hereinafter Tr.). My findings are based upon the information stated in the
Notification Letter, the submitted Exhibits and the testimony presented at the hearing.

In a 1984 Personnel Security Interview ('84 PSI), the individual admitted having been "contacted" by local
police in 1981 for writing a check without sufficient funds. DOE Exhibit 12 at 3. At the '84 PSI the
individual also admitted that he had three past due credit accounts for consumer items and that his
automobile had been repossessed. Id. at 6. The individual further informed DOE at the '84 PSI that his
indebtedness totalled $1,500 and that these past due accounts had resulted from his lack of employment for
a major part of the prior two years. Id. The individual asserted at the 84' PSI that he would pay these debts
when he was financially able. Id.

Subsequently, in a 1991 Personnel Security Interview ('91 PSI), DOE informed the individual that it had
information indicating that the individual had been arrested on three occasions in 1986 for writing checks
without sufficient funds to cover them. DOE Exhibit 11 at 10-11. Two of the arrests resulted in the
individual paying fines. Id. Further, the DOE informed the individual that its records indicated that during
the period 1986 through 1987, three firms obtained judgments against the individual. Id. at 12-14. DOE's
records also indicated that during the period from 1985 through April 1988, the individual's pay had been
garnished at least four times by various creditors. Id. at 12-13. At the '91 PSI, the individual stated that he
had filed for bankruptcy in 1990. Id. at 19. Pursuant to this bankruptcy, the individual had approximately
$20,000 in debt discharged. Id. at 21. The individual stated during the '91 PSI that his financial problems
were due to his unemployment prior to obtaining his position in 1984 and "some bad financial deals"
involving automobiles as well as the expenses of supporting his family of five. Id. at 19. The individual
admitted at the '91 PSI that he had not handled his financial matters in a responsible manner in the past,
but asserted that he could pay all of his current debts. Id. at 25.

In 1992, the individual was named in two complaints for writing two checks to different firms without
sufficient funds to cover the checks. Notification Letter at 2-3. The individual made restitution for the
amount of the checks and paid fines and court costs. Id. Also in 1992, another firm filed a complaint
against the individual for writing a check without sufficient funds to cover payment. Id. A summary of a
1993 Personnel Security Interview ('93 PSI Summary) reported that also in 1992, the individual was
arrested on two outstanding arrest warrants for issuing bad checks. DOE Exhibit 10 at 1. (4) After his
arrest, the individual subsequently made restitution and paid court costs and fines. Id. The '93 PSI
Summary also reported that the individual stated that his problems with the bad checks in 1992 were due
to his failure to balance his checkbook and not being "a good bookkeeper." Id. The individual further
asserted that he would take measures to ensure that all checks would be backed by sufficient funds. Id. As
recorded in the '93 PSI Summary, the individual also stated that he had experienced some financial
problems due to his being out of work for six months for knee surgery and that he had two delinquent
debts, a debt to a utility and a debt to an individual from whom he had purchased an automobile. Id. In a
February 1993 Personal Financial Statement, the individual acknowledged that he had three delinquent
credit accounts: (1) to a management company for rent in the amount of $1,500; (2) to an automobile
dealership for $2,600; and (3) to a finance company for $18,000. Notification Letter at 3.

DOE conducted another Personnel Security Interview with the individual in 1995 ('95 PSI). In the '95 PSI
the individual admitted that as of the time of the interview he had outstanding checks with insufficient
funds. DOE Exhibit 9 at 13. The individual also admitted that he had a number of past due accounts
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(ranging from $200 to $300) that had been referred to collection firms as well as a past due account to a
management company for rent in the amount of $1,800. Id. at 5, 8-12. The individual again admitted that
he had not handled his finances in a responsible manner. Id. at 15. However, the individual also stated that
he had been in litigation with his employer and that pursuant to that litigation he was expecting a
settlement check. Id. at 13. The individual asserted that with this money he expected to be able to take care
of all his outstanding credit accounts referenced in his current credit report, except for the amount owed on
his automobile. Id. at 6, 13.

The individual subsequently received approximately $15,000 pursuant to a litigation settlement with his
employer. DOE Exhibit 8 at 4. However, while the individual paid off two of his past due accounts with
the settlement monies, the individual did not pay off all of his past due accounts. Id. at 3, 5. (5)The
individual paid $1,900 in unexpected automobile repair expenses as well as paying some family member's
debts. Id. at 4. In addition, the individual also made various purchases unrelated to his debts. Tr. at 19.
After another Personnel Security Interview conducted in 1996, the DOE requested, and the individual
agreed to submit, a statement detailing his current financial status and how the $15,000 settlement had
been spent. DOE Exhibit 8 at 8.

The individual submitted a Financial Statement dated February 1996. In that statement, the individual
listed 14 debts ranging from $150 to $2,200 but did not indicate the disposition of the $15,000 settlement.
Notification Letter at 6. Pursuant to a March 1996 DOE Letter of Interrogatory, the DOE asked the
individual about the status of a $2,200 management company debt as well as a number of his past due
accounts about which the DOE had also inquired in the '95 PSI. Id. at 6-7. The individual stated in his
written response to the Letter of Interrogatory, that one of the past due accounts had been paid and that he
was trying to reach agreement on a payment plan for a number of the past due accounts. Id. Later in 1996,
the individual was charged with theft in connection with a rental furniture account in which he disputed
the amount owed. DOE Exhibit 7. As a result of this charge, the individual was ordered by the court to be
placed on probation until he paid the debt. Id. The individual subsequently paid this debt. Tr. at 22.

III. Analysis

The DOE regulations state that "[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have
considered in rendering this Opinion concerning the individual's eligibility for access authorization are the
following: the nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; his age and maturity at
the time of the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for his conduct, the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence. See 10 C.F.R.
§§ 710.7(c), 710.27(a).

The facts in the present case clearly indicate that the individual has shown a pattern of financial
irresponsibility since at least 1984. The individual's conduct regarding his financial affairs is marked by his
writing numerous bad checks without sufficient funds and his failure to cover various bad checks absent
arrest and threat of subsequent incarceration. In addition, the individual has had a significant number of
credit accounts that have been ultimately referred to collection agencies for non- payment. While the
record indicates that the individual's pre-1984 unemployment and his six month absence from work in
1992 could account for a portion of the total amount of his debt, I believe that most of the individual's
problems stem from a failure to act responsibly regarding his debts and financial affairs. The individual's
writing of checks without sufficient funds indicates a lack of responsibility with regard to financial affairs
that is not mitigated by periods of decreased income. The individual's failure to act responsibly is
illustrated by his recent failure to pay with the $15,000 settlement some of the numerous small dollar
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amount accounts ($200-$300) that had been referred to collection agencies and about which DOE had
inquired in the '95 PSI. The individual instead chose to pay various family members' debts and make other
expenditures. See Tr. at 19. In two PSIs and at the hearing, the individual has recognized that in the past
he has not handled his financial affairs responsibly. DOE Ex. 11 at 25; DOE Ex. 9 at 15; Tr. at 10. In sum,
the record before me indicates that the individual has shown significant financial irresponsibility.

In light of the facts of this case, I find that DOE appropriately invoked Criterion L in this case. The
individual's repeated failures to honor financial commitments indicate that he exhibits suspect honesty,
trustworthiness and reliability. Indeed, information indicating an individual's financial irresponsibility is
listed as an example of derogatory information under Criterion L. See 10 C.F.R. § 710.8(l). The
individual's behavior implicates important security concerns. The individual's writing of bad checks and
failure to honor them indicates that the individual has exhibited a lack of honesty in his financial dealings.
This lack of honesty raises concern as to whether the individual can be trusted to follow security
regulations. Additionally, financial irresponsibility increases the possibility that an individual could be
coerced or influenced by offers of money. See Personnel Security Hearing (Case No. VSO- 0108), 26
DOE ¶ 82,764 at 85,599 (1996). Financial irresponsibility raises a serious doubt about an individual's
ability to handle classified material and follow security regulations. Personnel Security Review (Case No.
VSA-0048), 25 DOE ¶ 83,010 at 86,545 (1996).

In mitigation of the derogatory information described above, the individual asserts that he is a
fundamentally changed person and has reformed his behavior regarding his finances. The individual
testified at the hearing that approximately six months prior to the hearing he undertook a self- examination
of his life and decided that he would make fundamental changes in the way he was living his life. Tr. at
10. Pursuant to that decision, the individual began to counsel and minister to individuals at a local jail and
eventually began to conduct Bible studies at that facility. Id. As further evidence that he has changed and
is more responsible regarding his finances, the individual testified that he has recently obtained
employment at a second job and that he is now working 70 hours a week at his two jobs. Tr. at 13. The
individual further testified that all of his debts are now current with the exception of one car payment and
that he and his wife have come together to resolve his debt problems. Id. at 18, 20. With the extra income
from his second job, the individual believes within six months or a year he will resolve all of his debts. Id.
at 18. In addition, the individual has attended some pastoral

counselling sessions. Id. at 23. Consequently, because the individual believes that he has changed and is
fundamentally different from the person described by the record of this case, his clearance should be
restored.

After considering the record before me, I nevertheless believe that, despite the individual's assertions, there
is still too great a risk that the individual could return to his pattern of financial irresponsibility. A return to
this pattern of conduct would directly implicate the security concerns discussed above. While I believe that
the individual has made some promising efforts to reform his conduct with regard to his finances, I cannot
find with sufficient certainty that the individual has reformed his behavior such that I could recommend
that his clearance be restored. The individual's effort to pay off all his delinquent accounts is not complete
as of this time and remains somewhat in doubt given his relatively recent failure to pay off various debts
with the $15,000 settlement check and his prior unfulfilled assurances to DOE. Further, even if the
individual had managed to pay all of his current debts, that in itself would not definitively establish that the
individual will conduct his financial affairs responsibly in the future. Assuming that the individual has
acted in a financially responsible manner for the past six months, that period is not long enough to assure
me that he has sufficiently reformed his conduct in regard to his future financial affairs, especially given
the relatively long standing (at least 12 year) nature of the individual's financial problems. In addition, I do
not believe that the individual's pastoral counselling sessions provide sufficient assurance that he has
reformed his conduct regarding financial affairs, given that the counselling is on an as-needed basis and
not part of a regular counselling program. See Tr. at 23. Despite the individual's encouraging efforts to
reform his financial behavior, I am not sufficiently convinced of his reformation to recommend that his
clearance be restored.
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IV. Conclusion

In the above findings of fact and analysis, I have found that there is significant derogatory information in
the possession of the DOE Office to provide a sufficient basis for invoking 10 C.F.R. § 710.8(l) and that
the individual has failed to mitigate the serious security concerns raised by that derogatory information. In
view of the record before me, I am unable to find that restoring the individual's access authorization would
not endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, it is my opinion that the individual's access authorization should not be restored.

Either the Office of Security Affairs or the individual may file a request for review of the Hearing
Officer's Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W.,
Washington, D.C. 20585-0107, and served on the other party. The party seeking review of the Opinion
must file a statement identifying the issues on which he or she wishes the OHA Director to focus. This
statement must be filed within 15 calendar days after the party files the request for review. The party
seeking review must serve a copy of the statement on the other party, who may file a response within 20
days of receipt of the statement. 10 C.F.R. § 710.28(b).

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

Date: June 10, 1997

(1)"An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or clearance.

(2)Prior to the hearing, I held a pre-hearing telephone conference with the DOE Counsel and the
individual as required by 10 C.F.R § 710.25(f).

(3)At the hearing, the individual asserted that the Notification Letter contained a discrepancy as to the
exact date that he was arrested in 1981 for writing a bad check. Tr. at 15. Additionally, the individual
testified that one loan mentioned in the Notification Letter of approximately $5,900 had been discharged
in bankruptcy and that the Notification Letter did not indicate that fact. Tr. at 16. The individual did not
challenge the accuracy of any other information detailed in the Notification Letter or offer any evidence
disputing the accuracy of any of the DOE's Exhibits. Tr. at 13, 15-16, 26-27. The exact date of the 1981
arrest is immaterial to my opinion and I need not make a finding on that issue. With regard to the
individual's assertion concerning the discharge of the $5,900 loan, DOE Counsel did not dispute this
assertion and there is no other evidence in the record specifically pertaining to that loan. Consequently, for
the purposes of this opinion, I will assume that the loan was discharged in the individual's 1990
bankruptcy.

(4)The '93 PSI Summary indicates that the individual stated that one of the arrest warrants involved a
check that the individual had previously paid. DOE Exhibit 10 at 1. Since DOE Counsel has not disputed
the individual's assertion and I can find no other information in the record, I will conclude that the
individual had in fact covered one of the outstanding checks that was the basis of one of the arrest
warrants.

(5)At the hearing the individual implied that the Notification Letter failed to indicate that he had paid two
of his debts with the $15,000 settlement. Tr. at 14. However, the Notification Letter does acknowledge this
fact and I have included this fact in my findings.
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July 2, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:January 31, 1997

Case Number:VSO-0133

This Opinion concerns the eligibility of xxxxxxxxxxxxxxx (the individual) for restoration of an access
authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This opinion will consider whether, based on the testimony and other evidence presented in this
proceeding, the individual's access authorization should be restored.

I. PROCEDURAL BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter to the
individual. That Notification Letter stated that information in the possession of a Department of Energy
Office (DOE Office) created a substantial doubt concerning the individual's eligibility for an access
authorization. The Notification Letter specified that the individual has an "illness or mental condition of a
nature which, in the opinion of a board- certified psychiatrist . . . causes, or may cause, a significant defect
in [his] judgment or reliability." Such a mental illness is a security concern pursuant to 10 C.F.R. §
710.8(h) (Criterion H). In addition the Notification Letter specified that information in the possession of
the DOE indicates the individual has engaged in unusual conduct which tends to show that he is "not
honest, reliable or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,
coercion, exploitation, or duress which may cause [him] to act contrary to the best interests of the national
security." Such conduct constitutes a security concern pursuant to 10 C.F.R. § 710.8(l) (Criterion L).

The individual requested a Hearing. The DOE Office forwarded the request to the Office of Hearings and
Appeals (OHA). I was appointed the Hearing Officer in this matter. In accordance with 10 C.F.R. §
710.25(e) and (g), the Hearing was held.

Six witnesses testified at the Hearing. Two witnesses were called by the DOE Office. The first was a DOE
security specialist. The second was a DOE consulting psychiatrist. The individual called four witnesses: (i)
his mother, (ii) his brother, (iii) his shift supervisor, and (iv) himself.
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II. STANDARD OF REVIEW

Administrative review is authorized when the existence of derogatory information leaves unresolved
questions about an individual's eligibility for access authorization. A Hearing provides "the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard which is designed to protect national security interests. The
burden is on the individual to come forward at the Hearing with testimony or evidence to demonstrate that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

III. CRITERION L SECURITY CONCERN

Security concerns under Criterion L relate to whether an individual has engaged in unusual conduct which
tends to show he is not honest, reliable, or trustworthy. See Personnel Security Hearing, Case No. VSO-
0108, 26 DOE ¶ 82,764 (1996) (financial irresponsibility); Personnel Security Hearing, Case No. VSO-
0014, 25 DOE ¶ 82,791 (1996) (failure to file tax returns). The Notification Letter referred to the
following six actions or activities engaged in by the individual as raising a concern that the individual is
not honest, reliable or trustworthy:

1. The individual failed to divulge his 1971 arrest for shoplifting during a psychiatric evaluation.

2. The individual has a poor driving record. He lost his license due to traffic violations in 1980 and 1995.
Despite the 1995 loss of his license, the individual continued to drive. During the individual's PSI
[Personnel Security Interview] he indicated he was trying to avoid purchasing the automobile insurance
required by state law.

3. The individual has unsatisfied financial obligations including: (i) failure to pay child support to two
prior families, (ii) failure to file his 1995 income tax return, (iii) failure to pay rent, and (iv) failure to pay
significant credit card debt.

4. When called for his PSI, the individual could not be located. When asked where he had been, the
individual stated that he was out of compliance with the dosimeter requirements and had to take another
class or "some nonsense" before he could resume his job duties at his assigned location.

5. The individual failed to comply with three court orders. The first court order required the individual to
participate in 18 months of anger counseling. The second court order required community service. The
final court order was a restraining order prohibiting the individual from having contact with his second
wife.

6. The individual waited 29 days before notifying the DOE of his 1995 arrest for failure to have
automobile insurance. Thus, the individual failed to follow the DOE security requirement of notifying the
security office within five working days of an arrest.

At the Hearing the DOE security specialist summarized in the following way the reasons she believes that
the individual's unusual behavior is a security concern under Criterion L:

Basically the security clearance process as a whole is based on trust. We have to determine whether an
individual can be trusted to protect the information that they may come into contact with at [the DOE Site]
or in their position anywhere in the complex where they have a clearance. We utilize past conduct as kind
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of a gauge as to how someone may act in the future. In the individual's case there are numerous items
listed here where, because of past conduct, we're not sure how we can predict how he'll act in the future.

Transcript of Personnel Security Hearing (hereinafter Transcript) at 19.

The individual has indicated that the facts described in the Notification Letter are correct. The individual
has submitted five documents to demonstrate that he has recently taken action to resolve certain of his
problems. I interpret those documents as an attempt to show rehabilitation. In addition the individual has
provided character witnesses and has testified that he is not a security risk.

A. Evaluation of Individual's Rehabilitation Evidence

The individual has submitted documents indicating the steps he has taken to deal with the problems
described in the Notification Letter. The five documents he submitted are:

A. Copy of a recent automobile insurance bill.

B. Copy of a driver's license issued in November 1996.

C. Copy of a community service attendance time sheet.

D. Re-referral statement from county court which appears to indicate that the individual is attempting to
comply with the county court's requirement of anger counseling.(1)

E. Billing statement from H&R Block indicating its charge for preparation of his 1995 and 1996 federal
income tax returns.

During the Hearing both the individual and his mother testified that the individual is now living in his
mother's home. Transcript at 42. His mother testified that living with her has provided him with a
"direction in his life" and a "sense of security" that has permitted him to deal with his problems. Transcript
at 46. The individual testified that his mother purchased a used truck for him because the old truck would
not pass inspection. Transcript at 98. Finally the individual testified that his mother paid the $2,293, which
the federal income tax returns prepared by H&R Block for 1995 and 1996 indicated he owed. Transcript at
120.

Obtaining automobile insurance, fulfilling the community service required for driving without liability
insurance, purchasing a truck that will pass inspection and obtaining a driver's license are responsible
actions. These actions indicate that he will be in compliance with state requirements that he previously
violated. Furthermore, if he has in fact filed his 1995 and 1996 federal income tax returns and paid the
taxes owed, he will have taken steps to comply with federal tax requirements.

I interpret the submission of these documents as an attempt by the individual to show that he has changed
his behavior and demonstrated responsibility. Implicitly, he hopes that I will conclude from these actions
that his behavior in the future will be responsible and therefore the DOE should not be concerned that he
will not be reliable. These actions are the first steps to a showing that he will behave responsibly in the
future. However, in and of themselves, they do not completely mitigate the DOE's security concerns. For
example, the individual has failed to establish that he has taken any steps toward resolving some of his
financial problems including his credit card debt and overdue child support payments. He has also failed to
provide evidence mitigating some of the personal behavior concerns raised by the Notification Letter.
Specifically, he has failed to complete his anger counseling. Moreover, in order to show adequate
rehabilitation he must not only establish a pattern of dealing directly with his obligations, but also provide
assurance that this pattern will guide his behavior in the future. In view of his longstanding pattern of
irresponsibility, a sufficient showing that he has changed his behavior pattern would require, at a
minimum, either a professionally supervised program or the maintenance of the responsible pattern over
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an extended period of time. I cannot find that the four actions he has taken during a six month period are
adequate to establish this sort of pattern of responsibility. Therefore, I find that these actions do not
establish adequate rehabilitation from his pattern of irresponsible behavior.

B. Evaluation of Character Witnesses and Individual's Statement

As stated above, the individual, his mother, brother and supervisor all testified at the Hearing. The
individual testified that he was not a security risk. He stated:

Most of my testimony has been explanations. I'd like to say very strongly I think I'll work through this,
and I think things will be fine. I never felt I was a security risk. I can't imagine what I would know that
would be worth money to anyone. I wouldn't sell it if I could. . . . I have a lot to work through. It's been a
very trying time for me. I was upset and I'm going to get better -- I think. Beyond that, I can't think of
anything else.

Transcript at 132.

The individual's mother testified that he would never violate national security. Transcript at 53. His
supervisor for the last six months testified that "he's an average worker" and "I don't have too many
problems with him." Transcript at 107. His brother stated that "I think his attitude has changed for the
better. He doesn't get traffic tickets like he used to." Transcript at 82.

I believe the individual, his mother, his supervisor, and his brother testified honestly. However, the
testimony does not in and of itself go far enough to eliminate the security concern caused by the
individual's irresponsible behavior. The mother's testimony includes some examples of the things she has
done to help her son. She has provided the support he needs to change his behavior and she clearly hopes
that he will act responsibly in the future. However, her testimony lacks any specific indication that he has
changed his longstanding pattern of irresponsible behavior.

The testimony of the other witnesses was very general and clearly based on limited knowledge. This
testimony was not supportive of the individual's position that he is rehabilitated. His supervisor's testimony
indicates that the individual was a satisfactory worker. However, it is clear that the supervisor did not
know any facts about the individual's private life. I therefore found his testimony not probative of whether
the individual's behavior in his private life has changed. The brother's testimony indicated that he knew
very little about the individual's life. Therefore, his testimony was not helpful in showing that the
individual is currently behaving responsibly. I therefore find that the three witnesses presented by the
individual did not convince me that he has changed his long standing irresponsible behavior pattern.

C. Analysis of Individual's Attitude

Overall my impression of this individual is that he seeks to rationalize. I found the individual's attitude was
to provide a reason for each of his actions, rather than to admit to his own failings and seek to correct
them. For example, at the Hearing, he justified not paying child support to his first wife on the basis that
he was not receiving an official record of the payments he made. Transcript at 114. He explained that the
reason he did not pay child support to his second wife was that he never was formally notified of the
requirement to pay child support. Transcript at 118. He justified failure to file his income tax by stating
that he was not capable of dealing with the filing requirements. Transcript at 119. He stated that he
neglected to report his arrest to the DOE within the required time limit because he was not clear about the
time limit during which such a report had to be filed. Transcript at 130. These justifications were self
serving and on their face not credible. I perceived a lack of candor in the individual's attitude at the
Hearing.

The individual continued this pattern of unreliable behavior, followed by a weak excuse, right up to the
date of the Hearing. For example, the individual did not arrive on time for the Hearing, even though I had
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confirmed the time and place of the Hearing several times.(2) After a half hour beyond the time that the
Hearing was scheduled to begin, the DOE counsel telephoned the individual. The individual indicated to
the DOE counsel that he was not aware that he should attend the Hearing. I find his statement lacks
plausibility, particularly since I had informed him that he would have an opportunity to make an opening
statement at the Hearing. His failure to arrive at the established starting time for the Hearing, supports my
overall conclusion that this individual is unreliable and fails to take important matters such as this Security
Hearing very seriously. The failure to take the Security Hearing seriously indicates that he may not be
conscientious about observing security matters as a whole.

The individual seemed to take a similarly irresponsible approach with respect to ensuring that his
witnesses would appear for the Hearing. On two occasions prior to the Hearing he indicated that he would
have four witnesses present to testify at the Hearing. When the individual arrived at the Hearing, he stated
that he was not sure if any of the four were going to attend the Hearing. In fact, only one witness appeared
for the Hearing. The individual was able to reach his supervisor by telephone and arrange for him to come
to the Hearing. He also was able to telephone his mother and brother, and they testified by telephone. We
were unable to reach his fourth witness, a co-worker.

The two reasons the individual provided for his mother and brother not attending the Hearing were that
they had jobs and the weather was bad. I find these reasons implausible. If their jobs were a problem, he
certainly could have mentioned that during our pre-hearing conference. There was snow the day before the
Hearing. However, the roads were in good condition on the day of the Hearing. Thus, these excuses are
totally unconvincing.

Moreover, after listening to the witnesses themselves I had the distinct impression that the individual had
never even asked any of them to appear at the Hearing. While the mother thought she might be called on
the telephone, the brother clearly did not even expect the telephone call. In addition, both his mother and
brother indicated in their testimony that they believed that the DOE was asking them to provide
information, rather than the individual. With regard to his supervisor and co-worker, the individual was
not specific as to why he had not arranged for them to attend the Hearing. However, it is clear that the
individual had not directly asked any of his witnesses to attend the Hearing and give testimony on his
behalf.

My overall observation of the individual indicates that he shirks important responsibilities, provides
implausible reasons for his failure to fulfill his responsibilities, and shows no concern about his failure to
fulfill his responsibilities. I find that this lack of trustworthiness and his failure to be honest and candid at
the Hearing support the finding of a Subpart L security concern.

IV. ANALYSIS OF CRITERION H SECURITY CONCERN

The Criterion H security concern is based on the diagnosis of a DOE consulting psychiatrist that the
individual has a mental condition that adversely affects his judgment. The DOE consulting psychiatrist's
report and his testimony state that the individual has a depressive disorder secondary to a mixed
personality disorder. He also stated that the personality disorder had both narcissistic and antisocial
personality features. The DOE consulting psychiatrist clearly supported his finding that depression and
personality disorders cause a defect in judgment which could result in serious security lapses.

The individual failed to present evidence, testimony or arguments to mitigate or challenge the diagnosis
provided by the consulting psychiatrist. During the Hearing the individual and his mother indicated that he
has arranged for counseling from a counselor. Transcript at 50. Although the individual provided the
counselor's name, the individual could not provide the counselor's title. Transcript at 121. The individual
indicated he had only spoken briefly with the counselor. During that conversation the counselor requested
that the individual write out a list of things the individual believes are problems in his life. Transcript at
123. As of the Hearing date, the individual had not started that assignment and could not even provide the
date of his appointment with the counselor. This attitude towards the counseling process shows the same
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lack of seriousness and commitment that I referred to above. The individual did not seem to show any real
interest in pursuing counseling to mitigate the security concerns associated with his mental disease.

I wish to emphasize that it is the burden of the individual in security clearance cases to determine what
information is necessary in order to establish that his access authorization should be restored. He must also
arrange for that information to be prepared and submitted to the Hearing Officer. I indicated in two
telephone conversations and two letters to the individual that he should consider a second psychiatric
evaluation or professional counseling to respond to the concerns raised by the DOE consulting psychiatrist.
The first of those conversations occurred two months prior to the Hearing. Based on the record before me I
find the individual has not provided an adequate response to the Subpart H concern.

The DOE consulting psychiatrist's diagnosis and testimony are reasonable and unchallenged. In the
absence of expert opinion indicating that the individual's mental health problems are in remission and are
unlikely to recur, I cannot make a finding that the Subpart H concern has been mitigated. See Personnel
Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755 at 85,541 (1995). I therefore find the individual
has failed to present any mitigation of the DOE Criterion H security concern.

V. CONCLUSION

I have not been persuaded by the individual that restoring his access authorization would be clearly
consistent with the national interest. Accordingly, I find that the individual's access authorization should
not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response with
20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: July 2, 1997

(1)1/ He admits that he failed to comply with that requirement when it was originally ordered. The exact
nature of the court's findings are not a part of the record in this case.

(2)2/ I also sent him a copy of my opening statement which listed the time and date of the Hearing and
included a statement that the individual would have the opportunity to make an opening statement.
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May 29, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: February 19, 1997

Case Number: VSO-0136

This Opinion concerns the eligibility of XXX ("the Individual") for continued access authorization under
the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material.(1) The Individual's access authorization was
suspended by an office of the Department of Energy (DOE office). As explained below, it is my opinion
that the Individual's access authorization should be restored.

I. Procedural Background

The Individual is employed by a contractor at a DOE facility in a position that requires an access
authorization. In connection with a security reinvestigation, in December 1995 the Individual completed a
Questionnaire for National Security Positions (QNSP). He answered "yes" to QNSP question 24b, which
asked whether he had ever illegally used a controlled substance while possessing a security clearance.
Pursuant to 10 C.F.R. § 710.9(a), a DOE Security Representative conducted a follow-up, recorded
Personnel Security Interview (PSI) with the Individual in March 1996. Since that interview did not resolve
the agency's security concerns about the Individual, the DOE office suspended his security clearance and
requested from the Director of the DOE Office of Safeguards and Security the authority to conduct an
administrative review proceeding under 10 C.F.R. Part 710, Subpart A.

The administrative review proceeding began with the issuance of a Notification Letter on January 7, 1997.
In that letter the DOE office informed the Individual that "reliable information" in its possession had
created a substantial doubt concerning his eligibility for an access authorization. In accordance with 10
C.F.R. § 710.21, Enclosure 1 of the Notification Letter contained a statement of that derogatory
information. In a letter dated January 20, 1997, the Individual's attorney responded to the allegations in the
Notification Letter and requested a hearing on the Individual's behalf. The DOE office forwarded the
hearing request to the DOE's Office of Hearings and Appeals (OHA). The Director of OHA appointed me
the Hearing Officer in this matter.
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A prehearing telephone conference and the hearing were subsequently held within the time periods
specified in 10 C.F.R. § 710.25(f) and (g). At the hearing, the DOE Counsel presented two witnesses: the
Personnel Security Specialist who prepared Enclosure 1 of the Notification Letter and a former Personnel
Security Supervisor who conducted a PSI with the Individual in October 1980.(2) In addition to the
Individual, eight witnesses testified on his behalf: his wife, his personal physician, a long-time friend and
co-worker, two supervisors at the DOE facility, a board-certified psychiatrist, a licensed psychologist, and
a certified chemical dependence counsellor. During the course of this proceeding, DOE Counsel submitted
12 exhibits (DOE Exs.) and the Individual submitted 25 exhibits (Ind. Exs.). On May 14, 1997, I received
the transcript of the hearing (hereinafter cited as Hearing Tr.).

II. Statement of Derogatory Information & Individual's Response

In Enclosure 1 of the Notification Letter, the DOE office alleges derogatory information under Section
710.8(l) (Criterion L). This criterion pertains to information that an individual has

[e]ngaged in any unusual conduct or is subject to circumstances which tend to show that the individual is
not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject
to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security. Such conduct or circumstances include, but are not limited to, criminal
behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon which
DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. § 710.8(l). The information presented in Enclosure 1 in support of this allegation can be
summarized as follows:

1. During the October 1980 PSI the Individual stated that he had used marijuana approximately three
times a year while in college from 1974 to 1979. He gave oral assurances that he did not intend to
use any illegal drugs in the future and certified in writing that he would "not use or traffic any
illegal substances . . . as long as [he was] employed in a position requiring DOE Access
Authorization."

2. In explaining his December 1995 affirmative response to QNSP question 24b, the Individual
indicated in the questionnaire that he had used marijuana while holding a security clearance one
time "more than 10 years ago."

3. In the March 1996 PSI, the Individual acknowledged violating his Drug Certification when he used
marijuana in about 1986 while visiting his former wife's brother. He further stated that the
possibility existed that he would use marijuana in the future and refused to commit himself to the
principle of never using illegal drugs while holding a security clearance.

4. The Individual indicated that the reason he had used marijuana in the past and was unable to provide
assurance that he would never again use illegal drugs was at least partially because of peer pressure.

DOE Ex. 2 Enclosure 1 at 1-2.

In his hearing request, the Individual, through his attorney, acknowledged that he used marijuana one time
in violation of his 1980 Drug Certification. DOE Ex. 1 at 1. However, he argued that, under the
circumstances of this case, this event does not create a substantial doubt regarding his continued eligibility
to possess a security clearance. The submission also asserted that the excerpts from the March 1996 PSI in
the Notification Letter pertaining to his alleged refusal to provide assurance that he would not use illegal
drugs in the future were either inaccurate or quoted out of context. According to the submission, the
Individual "is, and has been, willing to commit to the principle that he will not use illegal drugs while he
is holding a security clearance, and believes that DOE's investigators were or should have been aware that
this was the case . . . ." Id. at 2.

III. Standard of Review
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The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this
Opinion are the nature, extent, and seriousness of the Individual's conduct; the circumstances surrounding
the conduct, including knowledgeable participation; the frequency and recency of the conduct; his age and
maturity at the time of the conduct; the voluntariness of his participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for his conduct, the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence.
See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the
information presented by DOE and the Individual in this case.

It must be emphasized that a DOE administrative review proceeding under 10 C.F.R. Part 710 is not a
criminal case in which the burden is on the government to prove the defendant guilty beyond a reasonable
doubt. See Personnel Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 at 85,834, aff'd, 25 DOE
¶ 83,016 (1996) (VSA-0078). In this type of case, we are dealing with a different standard, one that is
designed to protect national security interests. A hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that granting him access authorization
"would not endanger the common defense and security and would be clearly consistent with the national
interest." VSO-0078, 25 DOE at 85,834 (quoting 10 C.F.R. § 710.27(d)). This standard implies that there
is a strong presumption against the granting or restoring of a security clearance. See Personnel Security
Review (Case No. VSA-0057), 25 DOE ¶ 83,009 at 86,539 (1996) (citing Dep't of Navy v. Egan, 484 U.S.
518, 531 (1988), and Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991)). Consequently, it is necessary and appropriate to place the burden of persuasion on the individual
in cases involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶
82,752 at 85,511 (1995). As discussed below, after carefully considering the entire record, I find that the
Individual has met this burden.

IV. Findings of Fact and Analysis

A. Derogatory Information

There can be no doubt that the DOE office correctly identified security concerns under Criterion L, the
only Section 710.8 criterion involved in this proceeding.(3) As indicated above, in the March 1996 PSI
and in his hearing request, the Individual acknowledged that he violated the Drug Certification that he
signed in 1980 when he subsequently smoked a marijuana cigarette.(4)During the PSI, the Individual
recognized some of the security concerns raised by the use of illegal drugs: "There's a blackmail issue,
there's a lost control issue, there's several other issues." PSI Tr. at 29. He also agreed with his interviewer
that, since it is an illegal act, smoking marijuana is a security concern. Id.

In the hearing, the Personnel Security Specialist indicated that the Individual's violation of his Drug
Certification raises a security concern under Criterion L regarding his trustworthiness. Hearing Tr. at 25.
As DOE Hearing Officers have observed in other personnel security cases, the violation of a Drug
Certification is a security concern since it "raises significant doubt as to [the individual's] honesty,
reliability and trustworthiness." See Personal Security Hearing (VSO-0019), 25 DOE ¶ 82,759 at 85,564
(1995). See also Personal Security Hearing (VSO-0035), 25 DOE ¶ 82,767 at 85,617 (1995). Accordingly,
I find that the Individual's violation of his Drug Certification raises important security concerns, and that
the DOE office had sufficient grounds for suspending the Individual's security clearance under Criterion L.
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B. Evaluation of Mitigating Factors

The finding of a security concern does not automatically justify the revocation of an access authorization.
Under the Part 710 regulations, other factors must be considered including the absence or presence of
reformation and other pertinent behavioral changes. See 10 C.F.R. § 710.7(c). Even the important security
concerns raised by the violation of a Drug Certification can be mitigated. See Personal Security Hearing
(VSO-0045), 25 DOE ¶ 82,774 (1995), aff'd (OSA 1/5/96) (security clearance restored)(5); Personnel
Security Hearing (VSO-0113), 26 DOE ¶ 82,768 at 85,626 (1997) (appeal filed by individual on other
issues pending). In the hearing, the Personnel Security Specialist testified as to the applicability of the
mitigating factors set forth in Section 710.7(c) to the Individual and why he believed the concerns of DOE
were not mitigated. Hearing Tr. at 25-27. In particular, he indicated that, on the basis of the Individual's
prior violation of his Drug Certification and his statements during the March 1996 PSI, it was not evident
to the agency that the Individual would avoid future illegal drug use. Id. at 27.

The Individual contends that there are mitigating factors that alleviate the agency's security concerns and
justify the restoration of his security clearance. He asserts that his violation of the Drug Certification was a
one-time event that occurred under unusual circumstances that will not happen again. While he denies that
this incident occurred because he succumbed to peer pressure, he has presented testimony that he claims
shows that he is unlikely to be swayed by such pressure to use illegal drugs in the future. Finally, he
contends that his performance at work demonstrates that he is trustworthy and reliable, and that restoring
his security clearance would not compromise classified information or otherwise endanger national
security.

On the basis of the entire record developed in this administrative review proceeding, especially the
testimony of the Individual and his witnesses at the hearing, I find that the Individual has amply mitigated
the agency's security concerns. In arriving at this conclusion, I have been guided by the regulatory
provisions of Section 710.7(a) and (c). I have also taken into consideration the non-binding Adjudicative
Guidelines for Determining Eligibility for Access to Classified Matter and Special Nuclear Material
(DOE/OSA, April 1994) (Adjudicative Guidelines). See Personnel Security Hearing (Case No. VSO-
0116), 26 DOE ¶ 82,765 at 85,605 (1997), aff'd (OSA 3/19/97) (finding of mitigation based in part on
Adjudicative Guidelines).

1. One-Time Illegal Drug Use

The DOE does not dispute the Individual's assertion that he violated his Drug Certification only once.
However, in prior cases, DOE Hearing Officers have required that respondents provide additional evidence
to corroborate assertions of one-time drug use in order to mitigate the agency's security concerns. See,
e.g., Personnel Security Hearing (Case No. VSO-0094), 26 DOE ¶ 82,753 (1996), aff'd (OSA 10/29/96)
(VSO-0094). In the present case, the Individual has provided such corroboration with credible testimony
by himself and his witnesses. I therefore find that the Individual violated his Drug Certification only one
time based upon the following testimony and other evidence in the record:

· The Individual. As he has done consistently throughout this proceeding, at the hearing the Individual
stated that he smoked marijuana only once since signing the Drug Certification, and that he has not used
any other illegal drug during this time period. Hearing Tr. at 157; see also PSI Tr. at 11-23. I find that the
Individual's testimony on this issue is credible based on his demeanor and the forthright manner in which
he responded to questions put to him not only by his counsel, but also by the DOE Counsel and the
Hearing Officer. In accepting the Individual's testimony on this point, I have also taken into consideration
in the Individual's favor the fact that the Individual brought the violation of his Drug Certification to the
attention of the agency by his affirmative response to QNSP question 24b, a question that had not
appeared in prior versions of the security questionnaire.(6) Thus, this case is significantly different from
those in which a clearance holder claims that the only time in which he used drugs was just before a
random drug test revealing drug use -- a claim that DOE Hearing Officers justifiably view with

file:///cases/security/vso0045.htm
file:///security/restored.htm
file:///cases/security/vso0113.htm
file:///cases/security/vso0113.htm
file:///cases/security/vso0116.htm
file:///security/restored.htm
file:///cases/security/vso0094.htm
file:///security/revoked.htm


Case No. VSO-0136 (H.O. Hochstadt May 29, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0136.htm[11/29/2012 1:33:26 PM]

considerable skepticism. See Personnel Security Hearing (Case No. VSO-0102), 26 DOE ¶ 82,763 at
85,589 (1996), aff'd, 26 DOE ¶ 83,___, Case No. VSA-0102 (Mar. 25, 1997); VSO-0094 at 85,515;
Personnel Security Hearing (Case No. VSO-085), 26 DOE ¶ 82,751 at 85,507 (1996), aff'd (OSA
10/8/96).

In reaching my finding on this issue, I have also taken into consideration the unique circumstances
surrounding the violation of the Drug Certification, as described by the Individual during the hearing. See
Hearing Tr. at 157-59. According to the Individual, in the early 1980s he and his former wife invited her
brother (his "ex-brother-in-law") to live with them in order to help him quit his drug habit. The efforts of
the Individual and his former wife were unsuccessful and the ex-brother-in-law continued to use
marijuana on a regular basis. According to the Individual, he thoughtlessly accepted his ex-brother-in-
law's offer to share a marijuana cigarette when he stumbled upon the ex-brother-law and another person
smoking a "joint" at the home of his former wife's cousin. He further testified that this was the only time
this occurred, that on other occasions he refused such offers by his ex-brother- in-law, and that he and his
then wife finally evicted her brother because of his continued drug use.

In order for the Individual to corroborate his account of this incident and his statement in the March 1996
PSI that on other occasions he declined his ex-brother-in-law's offers to share a marijuana cigarette, at the
prehearing telephone conference I asked him to try to have his former wife and/or her brother testify at the
hearing. At the hearing, the Individual testified as to his unsuccessful efforts before and after the
prehearing conference to locate his former wife, from whom he was divorced in 1990, and his ex-brother-
in-law. Id. at 165-66. The Individual has persuaded me that he made a good faith effort to locate those
potential witnesses. Moreover, despite the lack of direct corroboration, I find that his account of the
incident with his ex-brother-in-law is believable and strongly supports his assertion that he used marijuana
only one time after October 1980.

The Individual's wife. I found the testimony of the Individual's current wife, who is XXX, to be very
convincing for the period in which she has known the Individual -- since approximately 1990. She
stated that she had never seen the Individual use illegal drugs or appear to be under the influence of
such drugs. Id. at 70-71. She described in detail her life with the Individual. Id. at 66- 70, 74-75.
From that description, it is clear that during the relevant period of time a considerable portion of
their non-working hours has been spent together, either just the two of them or socializing with
family and friends. I therefore accept as credible the statement of the Individual's wife that it would
be highly unlikely that the Individual could have used illegal drugs during this period without her
knowledge. See id. at 71.
The Individual's long-time friend. This witness, who currently holds a security clearance, provided
further corroboration of the Individual's statement that he has not used illegal drugs since his Drug
Certification in October 1980, except for the solitary incident referred to above. He stated that he
and the Individual have socialized together during the entire 16-year period, sometimes infrequently
but on a weekly basis since 1990, when he started working at the DOE facility. Id. at 48-50. He also
has seen the Individual on a daily basis at work since 1990. Id. at 48. At no time during the entire
16-year period did he ever see the Individual use illegal drugs, hear the Individual talk about using
illegal drugs or have any reason to believe that the Individual was using drugs. Id. at 53-54.
The Individual's physician. The Individual has been treated by this family practitioner since
November 1986. The physician testified that he has conducted physical examinations of the
Individual at least once almost every year, and in some years two or three times. Id. at 124.
According to the physician, he would have noticed if the Individual had been using illegal drugs and
would have counselled the Individual about the health effects of such use. However, he stated that
during the period in which he has been treating the Individual, he has never observed any signs of
illegal drug use by the Individual. Id. at 127-28.
The psychiatrist. In addition to interviewing the Individual a little more than a month before the
hearing, the psychiatrist administered a drug test. The psychiatrist reported that the drug test was
negative for marijuana and other illegal drugs,(7) and opined that the Individual does not have a
substance abuse disorder. See id. at 194, 197, 199-200; see also Ind. Ex. 3 at 4 (psychiatric
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evaluation); Ind. Ex. 25 (drug test results).
The psychologist. In addition to seeing the Individual on two occasions in January 1997, the
psychologist administered the Minnesota Multiphasic Personality Inventory-2 (MMPI-2). On the
basis of the Individual's statements during the clinical interview and his responses to the MMPI-2
questions, it was the opinion of the psychologist that the Individual was being truthful when he
stated that he had used marijuana only once since 1980. Hearing Tr. at 115, 120-21.
The chemical dependency counsellor. The chemical dependency counsellor who evaluated the
Individual about four weeks before the hearing also supported the truthfulness of the Individual's
testimony about his past, isolated drug use. Although she acknowledged that persons with illegal
drug use histories often minimize the extent of their drug use, she felt that the Individual was being
truthful in his account of his one-time post Drug Certification marijuana use. Id. at 91-92, 95-96.
She arrived at this conclusion based on the fact that the Individual's written and oral statements
about his drug use were consistent and not reflective of the type of answers given by persons with
drug problems. Id. at 90-91.
The Individual's immediate supervisor. This witness has worked closely with the Individual for 15
years, and has been his supervisor for the last three of those years. She not only sees the Individual
on a daily basis at work, but also outside of work at such social activities as XXX and pot luck
dinners. She testified that she has never seen any indication of drug use by the Individual. Id. at 228-
29. She also testified that the Individual has had an excellent attendance record since she has been
his supervisor, with no sick leave or excused absence personal time during the past two years, and
that she believed his attendance was also very good going back to the time they started working
together. Id. at 227-28; see also Ind. Ex. 4 (summarizing the Individual's excellent attendance since
1993).

While the Individual's witnesses cannot reasonably be expected to account for every waking moment of
the Individual in the more than 16 years since he signed the Drug Certification, their testimony, consistent
on this point, provides ample corroboration for his assertion that he has not used marijuana or any other
illegal drug during this period except for the one occasion to which he has admitted. Moreover, the
Personnel Security Specialist indicated that an investigation by the Office of Personnel Management did
not reveal any additional incidents of drug use. Hearing Tr. at 21, 33-34. Consequently, I find that the
Individual violated his Drug Certification once and only once. Moreover, there is nothing in the record
indicating that this one incident involved the compromise of classified matter, special nuclear material,
injury to another or damage to, or theft of, property. See Adjudicative Guidelines at 28 (listing factors that
would detract from mitigating effect of a proven, one-time violation of Drug Certification).

2. Assurance of Future Abstinence from Illegal Drugs

On the basis of the Individual's statements in the March 1996 PSI, the DOE office felt that the Individual
had not provided adequate assurance that he would not violate his Drug Certification in the future.
According to the Personnel Security Specialist, this was because the Individual (i) failed to unequivocally
state that he would not use illegal drugs in the future and (ii) indicated that he might use illegal drugs in
response to peer pressure. Hearing Tr. at 24-27. On the basis of the testimony of the Individual and his
witnesses at the hearing, I find that the Individual has satisfactorily resolved the concerns raised by his
responses during that PSI. Moreover, in view of this testimony, I also find that the Individual is sincerely
willing to adhere to the commitment that he made when he signed the Drug Certification in 1980 and that
he has provided ample assurance that he will adhere to that commitment.

In contrast to his apparent equivocation during the March 1996 PSI, the Individual at the hearing
repeatedly and unequivocally stated that he did not intend to, and would not, use marijuana or any other
illegal drug in the future. See, e.g., id. at 162-64, 178-79. I believe that the Individual's statements at the
hearing were sincere and truthful. Moreover, I find there is a reasonable explanation for his apparent
equivocation in the PSI; namely, his belief that one can never be totally certain what will occur in the
future. For this reason, during the PSI the Individual refused to totally rule out the possibility that he
would not use illegal drugs in the future as indicated by the following interchange:
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Q: Okay. And still, you cannot assure that you would not use illegal drugs?

A: I mean, I can't tell you about every condition I will be in for the next 20 years.

PSI Tr. at 30. But there were also a number of occasions during the PSI in which the Individual clearly
indicated that he did not intend to use illegal drugs in the future and that he had taken steps to insure that
he would not get into the type of social situations in which he had used marijuana in the past. For
example, shortly after the question and answer quoted above, the following exchange occurred:

Q. But can you tell me what your philosophy is about that.

A. My philosophy is, is that I won't [use illegal drugs]. I've arranged my life better so that I don't get that
opportunity.

* * *

If things stayed the way they were now, for a long period of time, then the answer is . "No, I will never
use it again."

Q. Okay. Do you see it as a possibility that you can control the situation?

A. Yeah.

Id. However, the Individual refused to state that he would "never" use illegal drugs again, e.g., id. at 32-
33, 57, and, because of that refusal, the agency's security concerns were not resolved. While one might
conclude that the Individual was being evasive or argumentative, a more reasonable explanation was
provided at the hearing by the Individual's long-time friend. When asked for an explanation as to why the
Individual would be unwilling to unequivocally state that he would never use drugs in the future, this
witness testified as follows:

You have to understand the kind of work that we're in. Yes and nos are normally not acceptable. You have
to be exceptionally precise in what you do. And I think that's part of the issue here in terms of interpreting
those answers.

When we're working on something -- You know, [the Individual] is a XXX. Everything has to have
caveats. And when someone says absolutely never, ever, then you know that is a hard thing for a person in
his profession to respond to, because there's always a situation or an exception. And when you're a XXX,
that exception is disaster. You have a tendency to be extremely precise in how you answer questions and
how you state things.

And there's other aspects of our work as well where being extremely precise is required to perform the job
functions. And I think you see that reflected in some of his answers. There's nothing that's absolute, and so
you'll get that sort of response out of him.

And I have seen that several times. And that's also another part of this XXX kind of a mind set. You
know, you're always looking for the exception. And I guess it doesn't surprise me that someone who was
looking for -- Everyone knows what answer the interviewer is looking for. And it would not surprise me
that he would have trouble with [the Individual's] response. Because of his career, that's kind of the way
you talk.

Id. at 62-63. (8)

Different, but not inconsistent, exculpatory explanations for the Individual's refusal during the PSI to say
"never" were given by the psychologist, who stated that it had to do with the Individual's being a
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"principled person," id. at 116, 120, and the chemical dependency counsellor, who indicated that it might
have resulted from the Individual's attempt to be "totally honest." Id. at 94-95. From my observation of the
Individual at the hearing and review of the entire record, including closely reading the PSI transcript
numerous times, I believe that these witnesses have reasonably explained why the Individual was
unwilling in the PSI to unequivocally state that he would never use illegal drugs in the future.(9)

It is also my opinion that at the hearing the Individual provided credible, unambiguous assurance that he
would not violate his Drug Certification again. The Personnel Security Specialist testified that statements
made by the Individual during the March 1996 PSI were the only evidence supporting the agency's
concern that peer pressure might cause him to again violate his Drug Certification. Id. at 32-34. At the
hearing, the Individual denied that his ex-brother-in-law pressured him to use marijuana. Id. at 159.
However, he acknowledged that he was susceptible to pressure from others, and described the steps he
took to withstand such pressure. Id. at 155, 174-75. He also described in detail work situations in which he
has withstood pressure from managers and peers at his facility and at other DOE facilities for whom he
had done work. Id. at 146-47, 149-50, 154.

There was also considerable testimony from the Individual's witnesses attesting to the fact that he is able
to withstand "peer pressure." The three witnesses who work with the Individual testified that, in his work
as XXX prior to the suspension of his security clearance, the Individual frequently resisted pressure by
program managers and other employees to XXX One of these witnesses, the XXX at the DOE facility,
stated that the Individual had been one of the best XXX because of his excellent judgment calls on
difficult XXX issues and his resistance to peer pressure. Id. at 216-18. Similarly, the individual's long time
friend and co-worker stated that the Individual "is a remarkable example of showing restraint to peer
pressure." Id. at 51. After noting that there are many "gray areas" in which XXX have to make judgment
calls, this witness indicated that on more than one occasion he had personally tried to pressure the
Individual to make a XXX determination, but without success. Hearing Tr. at 52-53. In addition to stating
that his performance as XXX was "extremely reliable," his immediate supervisor opined that the Individual
demonstrated his resistance to undue pressure or influence while working as XXX at the DOE facility by
XXX Id. at 230, 232.

Additional persuasive testimony that the Individual would be able to successfully resist pressure to use
illegal drugs in the future was provided by his wife. She indicated that, because of his self confidence and
forthrightness, the Individual is less susceptible to peer pressure than most people. Id. at 76. She described
two occasions when the Individual refused offers of illegal drugs under circumstances in which, if he had
partaken of the drugs, I believe it is highly unlikely that the DOE would have found out. Id. at 71-72. One
of these occasions was in December 1994 when she observed him "emphatically" refuse an offer of free
hashish while they were in a gondola in a ski resort in Canada. She also observed him "emphatically"
refuse a street vendor's offer to sell him marijuana while they were vacationing in the West Indies in May
1996.(10) According to the Individual's wife, on that same trip, the Individual, who smokes cigars, refused
a vendor's offer of Cuban cigars, knowing that it was illegal to bring them back to the United States. Id. at
81.

The psychologist and psychiatrist also testified that the Individual is unlikely to succumb to peer pressure.
The former indicated that the Individual's resistance to pressure was reflected in his responses in the March
1996 PSI, where, in the psychologist's opinion, the interviewer was pressuring the Individual to
unequivocally state that he would never use illegal drugs. Id. at 116-17. The psychiatrist based his opinion
largely on the Individual's age and maturity. Id. at 204.

The Individual ascribed his one-time post Drug Certification drug use to "boredom" and described in
detail the steps he has taken from that date to the present to avoid finding himself in a similar situation.
Specifically, he described how he took steps to avoid being bored in subsequent visits to his former wife's
cousin. Id. at 159. He also confirmed and elaborated on his wife's testimony about his many current social
and recreational activities.(11) Id. at 150-53.
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Regardless of whether the Individual's one-time violation of his Drug Certification is attributable to peer
pressure or boredom (or both), I agree with his expert witnesses that there is no reason to believe that the
Individual will use illegal drugs in the future. See id. at 89-90, 96-97 (chemical dependency counsellor),
114-16 (psychologist), 200 (psychiatrist). The Individual's abstinence from marijuana or any other illegal
drug for at least 12 years (since early 1985 at the latest) is additional, strong evidence that he has reformed
and is unlikely to violate his Drug Certification in the future. Accordingly, I find that the Individual has
provided adequate assurance of his willingness to continue the commitment he made when he signed the
Drug Certification and that he has mitigated the security concerns raised by the agency under Criterion L.

V. Conclusion

For the reasons set forth above, I find that the Individual's violation of his Drug Certification presents
security concerns under 10 C.F.R. § 710.8(l). However, in resolving the issue concerning the Individual's
eligibility for access authorization, I find that these security concerns are mitigated by (i) sufficient
evidence that the violation occurred as a result of a one-time illegal drug use that did not involve the
compromise of classified information, special nuclear material, injury to another or damage to or theft of
property, (ii) the Individual's convincing statement on the record that he would not use illegal drugs in the
future, and (iii) ample evidence that, as a result of reformation and other pertinent behavioral changes, the
Individual is unlikely to violate his Drug Certification in the future. After considering all the relevant
information in a comprehensive and common-sense manner, it is therefore my opinion that the Individual
has demonstrated that he is trustworthy and reliable and that restoring his clearance would not endanger
the common defense and security and would be clearly consistent with the national interest. Accordingly,
it is my opinion that the Individual's access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, DC 20585-0107, and served on the other party. If either party elects
to seek review of the Opinion, that party must file a statement identifying the issues on which the party
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files a request for review. The party seeking review must serve a copy of the statement on the other party,
who may file a response within 20 days of receipt of the statement.

Ted Hochstadt

Hearing Officer

Office of Hearings and Appeals

Date: May 29, 1997

(1)"An access authorization (also referred to as a "security clearance") is an administrative determination
that an individual is eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)This PSI was not recorded. A contemporaneous summary of the PSI prepared by the Personnel Security
Supervisor has been admitted into the record as DOE Exhibit 12.

(3)The DOE office has not invoked Criterion K, which pertains to derogatory information that an
individual has "[t]rafficked in, sold, transferred, possessed, used, or experimented with" an illegal drug.
See 10 C.F.R. § 710.8(k).

(4)During the hearing, the Individual stated that the incident occurred not in 1986, as indicated in the
Notification Letter, but in late 1984 or early 1985. Hearing Tr. at 163, 185, 232-33. I accept as correct the
Individual's statement as to the approximate date of the incident. It is consistent with his statement in the
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December 1995 QNSP that the incident occurred more than 10 years before (DOE Ex. 8 at 8) and his
statements in the March 1996 PSI that the incident occurred before he left for an assignment at another
DOE facility. See Transcript of March 1996 PSI (PSI Tr.) at 13, 53-54. From the Individual's statements in
the PSI and hearing, it is also clear that the incident occurred at the home of his former wife's cousin and
not the home of her brother, as alleged in the Notification Letter. See id. at 10; Hearing Tr. at 157-59.

(5)Final determinations of the Director of the Office of Security Affairs (OSA) are listed in 6 Fed. Energy
Guidelines at 79,901 and on the OHA Internet website at <<http://www.oha. doe.gov/persecc.htm>>.

(6)Since the Individual provided the information about his drug use in response to a question on an official
form, I disagree with his counsel's characterization of his affirmative answer to question 24b as
"voluntarily" providing the information to the DOE. See Hearing Tr. at 39, 42. However, there can be no
denying the fact that the Individual's response was commendably truthful.

(7)According to the chemical dependency counsellor, a test for marijuana could be positive even a year
after the last use if the person had been a frequent user. Hearing Tr. at 92.

(8)The Individual's tendency to qualify his statements was also evident at the hearing. When asked about
his recent performance evaluations, he stated, "pretty good. . . . but I need to perform better." Hearing Tr.
at 138. In contrast, the supervisor who gave him those evaluations described him in unqualified terms as
"outstanding." Id. at 227.

(9)At the hearing, the Individual indicated that his statements during the March 1996 PSI reflected his
annoyance at the interviewer. Hearing Tr. at 165. I do not doubt that the Individual's responses during the
PSI were attributable at least in part to his pique. But this does not alter the accuracy of the explanations
provided by the three witnesses quoted above.

(10)I don't think that the significance of this refusal is derogated by the fact that it occurred after the March
1996 PSI. For one thing, it occurred prior to the suspension of the Individual's access authorization and the
commencement of this administrative review proceeding. Moreover, the pendency of a security
investigation or an administrative review proceeding does not automatically mean that a person will
eschew the behavior that raises a security concern. See, e.g., Personal Security Hearing (Case No. VSO-
0096), 26 DOE ¶ 82,756 at 85,541-42 (1996) (individual arrested for driving while under the influence of
alcohol (DWI) one month after receiving Notification Letter alleging, inter alia, that he used alcohol
habitually to excess); Personal Security Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758, aff'd, 25 DOE ¶
83,006 (1995) (DWI arrest 37 days after PSI related to suspected alcohol abuse).

(11)While it is important that the Individual has not had any contact for a number of years with his ex-
brother-in-law, I think it is also significant that he does not particularly rely on this fact. Instead, his
testimony evidences his recognition of his own responsibility for the violation of the Drug Certification
and for seeing that it does not occur again.

file:///cases/security/vso0096.htm
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Case No. VSO-0138, 26 DOE ¶ 82,786 (H.O. Gray
July 25, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

July 25, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: February 28, 1997

Case Number: VSO-0138

This Opinion addresses the eligibility of XXXXXXXX (the Individual) for access authorization. The
regulations governing the Individual's eligibility are found at 10 C.F.R., Part 710. In light of these
regulations and the testimony discussed below, it is my opinion that the Individual's access authorization
should be restored.

Background

Approximately seven months before this hearing, the Individual entered a plea of no contest to a single
count of unlawful sexual intercourse with a minor.(1)As a result of his plea, he was informed in a
Notification Letter from the Department of Energy (the Department) that his access authorization was
suspended.(2) According to the Notification Letter, the plea raises a security concern that creates a
substantial doubt about his continued eligibility for access authorization. The security concern is that the
Individual:

engaged in … unusual conduct or is subject to any circumstances which tend to show that [he] is not
honest, reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,
coercion, exploitation, or duress which may cause [him] to act contrary to the best interests of the national
security. Such conduct or circumstances include … criminal behavior.

10 C.F.R. § 710.8(l).

The Individual requested a hearing to present information in support of his claim of eligibility for access
authorization. At the hearing, as throughout the administrative review process, he unequivocally denied
ever having any sexual contact with the complainant.(3) Ten persons testified for the Individual at the
hearing: the district attorney who prosecuted the Individual; the physician who examined the alleged
victim; a private investigator who spoke with the alleged victim during the pendency of the criminal
matter; and seven friends of the Individual. I will refer to these seven friends by number, as Witnesses 1

file:///persecc.htm#vso0138
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through 7. A personnel security specialist testified for the Department.

Facts

The following facts are not in dispute. The Individual is a divorced male in his forties.(4)Approximately
fifteen months before the hearing, the Individual was arrested at his home by officers of the local police
force.(5)Originally, he was charged with one count of unlawful intercourse with a minor and unlawful oral
copulation with a minor.(6)Subsequently, the complaint was amended to four felony counts: forcible rape,
unlawful intercourse with a minor, forcible oral copulation, and unlawful oral copulation with a minor.(7)

The charges referred to an alleged incident on the day of the Individual's arrest. The complainant was a
female, at the time aged seventeen years and three months, who lived near the Individual.(8)After the
Individual was booked and released on bail, he promptly notified his supervisor and the Department's
security office of his arrest.(9)

Pursuant to an agreement with the prosecutor, the Individual entered a plea of no contest to a reduced
charge of misdemeanor unlawful intercourse with a minor. He was sentenced to 30 days in jail and 36
months informal probation, with all the jail time suspended in return for 30 days of community
service.(10)The Individual had been regularly updating the security office on the status of the charges
against him.(11)After he notified the security office of his no contest plea, the Notification Letter was
issued suspending his access authorization.

Analysis

Criterion L

A decision on an Individual's eligibility for access authorization is to be a comprehensive, common-sense
judgment, made after consideration of all the relevant information. 10 C.F.R. § 710.7(a). Thus, in
evaluating an allegation of criminal behavior under Criterion L, the fact that an Individual was acquitted,
that the charges were dropped, dismissed, or reduced, or that the case was dismissed, does not negate the
security concerns arising from the possibility that the underlying conduct actually occurred.

The Individual's Claim of Innocence

The facts in this case clearly give rise to a security concern. The Individual pleaded no contest to a serious
criminal charge, and accepted a record of conviction and punishment for it. In support of his eligibility for
access authorization, the Individual maintains that he did not have sexual relations of any kind with the
complainant.

The Individual explained that, while maintaining his innocence of the charges, he pleaded no contest
because he did not want to bear the risk of a conviction in criminal trial.(12)Under the applicable law, the
uncorroborated testimony of the complainant was enough to sustain a conviction for felony rape, with
potential penalties including a prison sentence.(13)By pleading no contest to a misdemeanor charge, the
Individual suffered no penalties other than thirty days of community service and payment of costs. In his
testimony at the hearing, the prosecutor stated that taking the no contest plea was, in his opinion, a "quite
reasonable" course of action for the Individual.(14)

In evaluating the Individual's contention that he did not engage in any sexual relations with the
complainant, it is important to note that there are no witnesses, and there is no evidence, that either directly
supports, or directly contradicts, the complainant's allegation.(15)In order to evaluate the Individual's
claim of innocence, I will consider the totality of testimony presented at the hearing. The four areas of
testimony that I will discuss below concern: 1) the strength of the criminal case against the Individual; 2)
the character of the complainant; 3) the behavior of the complainant's mother; and 4) the character of the
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Individual.

I will first discuss testimony about the criminal prosecution that was entered at the hearing. The
prosecutor, who was assigned to his office's Sexual Assault Unit at the time, testified at the hearing that
there was "no corroboration" for the complainant's allegation, and that the sole basis for the prosecution
was the complainant's statement.(16)

The prosecutor also testified that there was no physical evidence of sexual activity between the Individual
and the complainant. Further, he noted that there were no signs of trauma on the complainant, which he
stated is atypical in cases of forcible rape.(17)A few hours after the rape allegedly occurred, both the
Individual and the complainant were examined for evidence at a local hospital.(18)No residue of semen
was found on the bodies of either the Individual or complainant. In addition, swabs, slides, and samples of
clothing, fingernail scrapings, fiber, and hair from both the Individual and the complainant were sent to
the police forensics laboratory. The prosecutor testified that none of these samples provided evidence of
sexual contact between the Individual and the complainant.(19)The physician who examined the
complainant also testified at the hearing that his examination produced no evidence of sexual activity.(20)

At the hearing, the prosecutor conceded that the case against the Individual was not strong. He
acknowledged that at the time the case was pending, he felt it was in "big-time trouble," and he had
serious doubts about obtaining a conviction.(21)In addition, he reported that the judge at a preliminary
hearing told him there were "big problems with the case" and that he ought to settle it.(22)As a result of
the weakness of the case against the Individual, the prosecutor offered him a plea bargain that he
characterized as "about as far down as I could go.(23)He also described the sentence given the Individual
as "unusually light" for the crime.(24)

I find both the prosecutor and the physician to be credible, impartial witnesses for the Individual. Their
testimony establishes that there was no physical evidence against the Individual. The absence of physical
evidence significantly reduces the probability that the Individual committed the crime he was charged
with. To further assess that probability, I will evaluate testimony about the characters of the complainant,
the complainant's mother, and the Individual.

The character of the complainant, as described at the hearing, raises serious questions about her veracity.
The testimony of the prosecutor about the complainant is ambiguous. He testified that he had a medical
report indicating that the complainant was severely mentally retarded to the extent that he did not believe
she was capable of fabricating a story.(25)At the hearing, however, he described her as "street-wise" and
acknowledged he did not perceive a level of retardation that the medical report initially led him to believe
existed.(26)A private investigator, who had been retained by the Individual, also talked with the
complainant shortly after the charges had been filed. During the hearing, he provided his impression of the
complainant. He said he believed that her mental functioning was adequate, that she understood what he
was asking her, and that she was able to articulate an appropriate response to his questions.(27)

Further light on the complainant's mental state is provided by Witness 7, who lived near the complainant
and frequently spoke with her. He described the complainant as eccentric and given to prevarication. He
characterized the complainant as living in a "fantasy land.(28)For example, he recounted that she
frequently fabricated stories of being pursued by both neighbors and extraterrestrial beings, although she
never mentioned the Individual in this context.(29)

On the basis of the testimony of the prosecutor, the private investigator, and Witness 7, I conclude that the
prosecutor was wrong in his assumption that the complainant was incapable of fabricating a story.
Moreover, in addition to the complainant's general trait of fantasizing, there was testimony that she
fabricated the allegation of rape. The private investigator testified that when he called the complainant and
asked if the Individual had done anything to her, she answered no, and said something that sounded like
"This is all a bunch of bull.(30)When the investigator asked if he could speak to her in person, she told
him he could not because her mother was coming home soon. When the investigator called at a later date,
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the complainant's mother answered the telephone and forbade him from speaking with the
complainant.(31)Furthermore, Witness 7 testified that he asked the complainant, while the charges were
pending, if the rape had actually occurred, and she told him it had not. According to Witness 7, the
complainant admitted that her mother wanted to press the charges so she could sue the Individual and
make some money.(32)

Testimony about the complainant's mother provides further support for the Individual's claim that the
allegations against him were fabricated. The Individual testified that shortly after the alleged rape he was
given a message from the complainant's mother, through Witness 7, that she would drop the charges if he
paid her $10,000.(33)Witness 7 corroborated this testimony.(34)Furthermore, Witness 7 testified that soon
after a conversation with the complainant, he received a telephone call from the complainant's mother
threatening to have him killed unless he stopped "bothering" her daughter.(35)The prosecutor testified at
the hearing that when he confronted the victim about this, she conceded that her mother was soliciting
funds from the Individual to drop the case.(36)At the hearing, the prosecutor characterized the
complainant's mother as "overbearing," engaged in "completely inappropriate" behavior, and having "her
own goals [about the proceeding] … including trying to get money out of [the Individual].(37)

The testimony about the complainant and her mother further reduces the probability that the charges were
true, and strongly supports the Individual's claim of innocence. The complainant's admission that the
allegation against the Individual was false is corroborated by both the private investigator and Witness 7.
Furthermore, testimony about the complainant's mother, corroborated by both the prosecutor and Witness
7, raises the distinct possibility that she was using the allegation to attempt to extort money from the
Individual.

In addition, testimony about the character of the Individual and the nature of his prior interactions with the
complainant further supports his claim of innocence. The Individual described his relationship with the
complainant before the allegation as courteous but distant.(38)He testified that there were only two
occasions when the complainant had been in his house, where the crime allegedly occurred: once when he
allowed her to use his telephone, and once when he employed her to rake his lawn, and she walked
through his house.(39)

Witness 7, who lived in the Individual's neighborhood and knew both the Individual and the complainant,
corroborated the Individual's account of the relationship between the Individual and the complainant.
According to Witness 7, when the complainant and her friend came to the Individual's door, it was more to
ask Witness 7 for a ride than to visit the Individual. Furthermore, Witness 7 stated that the Individual
would turn down the complainant's requests for a ride from the Individual.(40)When the complainant came
to the Individual's door, Witness 7 observed no flirtatious behavior by the Individual, and little interaction
between the Individual and complainant.(41)

In addition to the testimony that there was no inappropriate behavior between the Individual and the
complainant, there was testimony indicating that the Individual was neither promiscuous nor violent. For
example, the Department's security specialist explained a computerized report that her office had obtained,
which recorded criminal charges and convictions for a seven-year period. She observed that the report
showed no other criminal charges for the Individual.(42)

The testimony from the character witnesses consistently described the Individual as a man of honesty and
integrity. Of the seven character witnesses that testified, six had extensive social contacts with the
Individual.(43)All testified that they had never noticed the Individual inappropriately associating with, or
expressing an interest in either the complainant or minor females in general.(44)Witnesses 1, 2, and 5
know the Individual from activities involving a mutual hobby.(45)Each had been to the Individual's house
many times without observing any indications of sexual interest in girls on the part of the Individual.
Witnesses 3 and 6 are female friends of the Individual. Both are of approximately the same age as the
Individual. Witness 3 met the Individual in a college class about seven years ago.(46)During both the class
and a subsequent friendship she says she spent significant time with the Individual.(47)Witness 6 describes
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the Individual as a "close friend.(48)She participates in cultural activities with the Individual and, like
Witness 3, has spent considerable time with him. She says that, at one time, the Individual expressed a
desire to have a closer relationship. Although the closer relationship did not happen, she testified that the
Individual never tried to pressure her. She described the Individual as a "perfect gentleman.(49)

I find the character witnesses to be credible in their testimony about the Individual. Their collective
testimony establishes that the Individual does not have a predilection for sex with minors, or for sexually
promiscuous or violent and aggressive behavior.

Conclusion

In a case under 10 C.F.R. Part 710, an individual has the burden of going forward with testimony to rebut,
refute, explain, extenuate, or mitigate the allegations. The ultimate burden of persuasion rests on an
individual to show that granting or restoring access authorization would not endanger the national defense
and would be clearly consistent with the national interest. This standard implies a strong presumption
against the granting or restoration of an individual's access authorization. Consequently, security
determinations should err, if they must, on the side of denials. Personnel Security Hearing, VSO-0002, 24
DOE ¶ 82,751 at 85,527 (1995).

The Individual has met the burden of persuasion. He established that there was no physical evidence or
eye-witness testimony supporting the complainant's allegation. Furthermore, he provided credible
testimony indicating that the complainant often fabricated stories. Consequently, he has provided clearly
convincing testimony that his plea of no contest was not an admission of guilt but rather an attempt to
avoid the risks and burdens of a criminal prosecution. In order to meet the heavy burden of persuasion, he
has presented sufficient corroborating testimony to support his claim that he did not engage in sexual
contact with the complainant. See Personnel Security Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763
(1996).

He has brought forward significant testimony from a wide range of witnesses, including the attorney who
prosecuted the case against him, the physician who examined the complainant, a private investigator
knowledgeable about the case, and seven long-time friends. I find the prosecutor and physician
particularly persuasive, because they have no interest in the outcome of this proceeding. In addition, the
Individual's friends who testified knew him not only at work, but in different free-time contexts: a shared
hobby, classes, and cultural activities.

As a whole, the testimony of all the Individual's witnesses provides a significant increase in knowledge
about the charges that gave rise to the security concern, beyond what was available at the time the
Notification Letter was issued. Taking into consideration all the testimony now available in this case, I
believe that the Individual did not commit the offenses with which he was charged. Therefore, in view of
the criteria set forth in 10 C.F.R. Part 710, it is my opinion that the Individual has resolved the security
concern raised by the Notification Letter. In the absence of any security concern, I believe that granting
the Individual access authorization would not endanger the common defense and would be clearly
consistent with the national interest. It is therefore my opinion that the Individual's access authorization
should be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: July 25, 1997

(1) Hearing Exhibit (Exh.) 5; Exh. 8.
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(2) Exh. 4.

(3) Tr. 197, Exh. 8, Letters "To whom it may concern"; Exh. 17, PSI 6; 17-18.

(4) Exh. 17, Personnel Security Interview (PSI), 4; 32-3.

(5) PSI 5; Transcript of hearing (Tr.) 184-85.

(6) Exh. 11, "Complaint - Criminal."

(7) Exh. 18, "First Amended Complaint - Criminal." The prosecutor explained that the first complaint was
based on the police report, which did not indicate any resistance on the part of the complainant. The
prosecutor amended the complaint when the complainant told him she told the Individual "no" to sexual
conduct. Tr. 49-51.

(8) Exh. 18.

(9) Tr. 85-7; 147; 186.

(10) Exh. 7, "Probation Order and Terms."

(11) Exh. 8, notes from Individual "To whom it may concern."

(12) Exh. 8, Note from Individual "To whom it may concern;" Tr., 200. A plea of no contest, also known
as nolo contendere, is a plea "by which the defendant does not admit or deny the charges, though a fine or
sentence may be imposed pursuant to it." Black's Law Dictionary 945 (1979).

(13) Tr. 56.

(14) Tr. 59.

(15) By the time of the hearing, the complainant was deceased. Tr. 61, 129.

(16) Tr. 68-69.

(17) Tr. 53-4.

(18) Individual's Exhibit 1, "Report - Suspected Sexual Assault."

(19) Tr. 53-4; 55; 64.

(20) Tr. 178.

(21) Tr. 57.

(22) Tr. 66.

(23)" Tr. 56.

(24) Tr. 66-67.

(25) Tr. 55.

(26) Ibid.

(27) Tr. 140.
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(28)" Tr. 120; 128.

(29) Tr. 121-22; 128-28.

(30)" Tr. 134; Individual's Exhibit 1, "Investigation Report."

(31) Tr. 137; Individual's Exhibit 1, supra.

(32) Tr. 116-17.

(33) Tr. 117; 188.

(34) Tr. 117.

(35) Tr. 117-18.

(36) Tr. 56.

(37)" Tr. 62-3.

(38) Tr. 197-98.

(39) Tr. 204.

(40) Tr. 123.

(41) Tr. 124; 127.

(42) Exh. 12, "Background Verification"; Tr. 160-63.

(43) Tr. 12; 39; 79; 96; 103; 113.

(44) Tr. 14; 40; 88-90; 97; 104; 124,

(45) Tr. 10; 28; 95.

(46) Tr. 37.

(47) Tr. 38-9.

(48)" Tr. 102.

(49)" Tr. 108-09.
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Case No. VSO-0139, 26 DOE ¶ 82,790 (H.O.
Lipton August 14, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

August 14, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 4, 1997

Case Number: VSO-0139

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") to hold an access
authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the record testimony and other evidence presented
in this proceeding, the individual's suspended access authorization should be restored. As discussed below,
I find that the individual in the present case has not met his burden to bring forward sufficient evidence to
show that his security clearance should be restored.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter, informing the
individual that information in the possession of the DOE created substantial doubt pertaining to his
eligibility for an access authorization in connection with his work. In accordance with 10 C.F.R. §710.21,
the Notification

Letter included a detailed statement of the derogatory information. The first area of DOE concern involves
information that indicated that the individual has been or is a user of a illegal drugs. 10 C.F.R. §710.8(k)
(hereinafter Criterion K). The second area of concern identified in the Notification Letter involves
information that the individual has engaged in conduct tending to show that he is not honest, reliable or
trustworthy. 10 C.F.R. § 710.8(l)(Criterion L).

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

file:///persecc.htm#vso0139


Case No. VSO-0139, 26 DOE ¶ 82,790 (H.O. Lipton August 14, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0139.htm[11/29/2012 1:33:28 PM]

At the hearing, the individual represented himself. He testified on his own behalf, and presented the
testimony of his pastor, his wife, four witnesses who were co-workers/friends, and that of a certified
alcohol counselor (hereinafter referred to as the individual's psychologist or psychologist). The DOE
Counsel presented the testimony of a security specialist, a DOE medical review officer, and that of a DOE
consultant psychiatrist (DOE psychiatrist).

II. Statement of Derogatory Information

As stated above, the area of concern identified in the Notification Letter involves the individual's illegal
use of drugs. As described in the letter, the individual tested positive for marijuana and codeine in a
random drug test. In a personnel security interview (PSI) the individual admitted to a one-time use of
marijuana and to ingestion of his wife's prescribed codeine cough syrup. These two actions gave rise to the
Criterion K concern. The DOE consultant psychiatrist evaluated the individual, and found that by smoking
marijuana, and by using a controlled substance prescribed for another person, the individual exhibited a
deficit in judgment, which called his reliability into question. This evaluation gave rise to the Criterion L
security concern.

III. Analysis

A. Standard of Review

The Hearing Officer's role in this proceeding is to evaluate the information presented by the DOE office
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R.§ 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard, which is designed to protect national security interests. A hearing
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep't of Navy v. Egan, 484 U.S. 518,531 (1988) ("clearly consistent with the national
interest" standard for the granting of security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991)(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995).

B. Criterion K

Based on the individual's admitted use of an illegal substance (marijuana) and his illegal use of a
controlled substance (codeine) I find that the DOE office properly invoked Criterion K in suspending the
individual's access authorization.

file:///cases/security/vso0002.htm
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1. Mitigating Factors

In rendering my judgment in this case, I must consider whether there are factors present to mitigate the
DOE's security concerns. 10 C.F.R. § 710.7(c); § 710.27(a). Among the factors I am to consider in
rendering this Opinion concerning the individual's eligibility for access authorization are the following: the
nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. 10 C.F.R. § 710.7(c).

2. Marijuana Use

In order to mitigate the security concern associated with use of illegal drugs, the individual maintains that
his use of marijuana was an isolated event. He testified that he was at a party and went off to a secluded
spot with a friend to play chess. During the game, his friend offered him the marijuana. The individual
stated that he refused several times, but that after he had drunk several glasses of wine, and was feeling
"high," he finally succumbed. He stated that he has never before or since used marijuana. Transcript of
Hearing (hereinafter Tr.) at 233, 241.

To support the contention that his marijuana was limited to a one- time use, the individual brought forward
six witnesses who, based on their long-time acquaintance with him, testified that they did not believe that
he was a regular marijuana user. His pastor testified that he has known this individual for about four years.
Tr. at 23. He stated that the individual is very involved in church activities and that he sees this individual
on virtually a daily basis. Tr. at 34-35. He was convinced that the marijuana incident was an isolated event.
Tr. at 29.

The individual's wife testified that she has known the individual for nearly 30 years. She stated that in all
that time she has never known her husband to be involved in any illegal drug use. Tr. at 57, 61. She
viewed the marijuana use as a spontaneous, isolated event that occurred in an unfortunate moment of
weakness. Tr. at 67.

The individual also brought forward four co-workers/friends who testified quite convincingly on his
behalf. These witnesses have all known the individual for at least 12 years. Tr. at 80, 90, 108, 168. Each of
these witnesses testified that he had contact with the individual in both workplace and social settings, and
had never known the individual to use marijuana. Tr. at 83, 97, 114, 176. Moreover, it is clear that these
witnesses had more than a passing acquaintance with this individual. They and their families had
significant social contacts with the individual and his immediate family for a number of years. Tr. at 82,
97, 114, 169, 176. Based on their broad knowledge of the individual's lifestyle, they expressed surprise and
even shock about the individual's positive drug test. Tr. at 83, 98, 113, 176.

The individual also presented the testimony of a licensed clinical psychologist who is employed in the
employee assistance program at the individual's workplace. The psychologist testified that when an
employee, such as the individual, tests positive for illegal drugs, he is offered the option of entering the
Employee Assistance Recovery Program. In entering this program, an employee agrees to a period of
complete sobriety, in which all mood altering drugs, including alcohol, are prohibited for a period of two
years. Tr. at 206-07. She indicated that other components of this individual's rehabilitation plan included
attendance at 90 Alcoholic's Anonymous (AA) or Narcotics Anonymous meetings in 90 days, a minimum
of one meeting with her per month and random toxicology screens two times per month for the first year.
Tr. at 209

The psychologist testified that as of the hearing date, the individual had been participating in this program
for about five months. Tr. at 214-15.(2) She indicated that the individual had thus far complied with all of
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the requirements of the program. She also testified that all of his random drug tests to date had been
negative. Id. (3) As of the date of the hearing, she had seen the individual for nine, one-hour long,
individual therapy sessions. Tr. at 218. She stated that at these meetings, the individual's attitude had been
"very, very positive," and that the individual was taking the program very seriously. Tr. at 208, 219. She
did not believe that the individual had a chronic substance abuse problem. Tr. at 214. She believed that his
risk of relapse was very low. Tr. at 222.(4)

This evidence is strongly in the individual's favor. The individual's wife, his pastor, and the four
friend/coworker witnesses were all quite convincing in their testimony that they had never known the
individual to use marijuana. Their familiarity with the individual's overall life-style and their long-term
contacts with him convinced me that this individual is not a user of marijuana in his current home or work
setting. Moreover, the psychologist testified that based on her observations, the individual was not a
chronic substance abuser. In view of the above, I find that the individual is not a chronic marijuana user.

However, the individual asserts a one-time use of marijuana that did not take place in either his current
home or work environment, with which the individual's witnesses were quite familiar. It occurred in the
individual's home-town, the city where he grew up, and where his mother and sisters still live. Thus, the
testimony of these witnesses, while convincing as to the individual's habits in his home and work
environment, sheds no light on his behavior with respect to his home-town activities. The pastor and co-
worker/friend witnesses were not particularly familiar with this aspect of the individual's life. They were
not well acquainted with the individual's family and friends from his home-town. Tr. at 92, 101. The
psychologist relied in large measure on the individual's own assertions as to the one-time marijuana use.
Tr. at 210. The wife, although familiar with the individual's home- town background, could provide only
very general statements about his current activities there. Tr. at 60-72. These witnesses had no direct
knowledge of the circumstances under which the individual used the marijuana. In my view, the testimony
of these witnesses alone did not adequately support the individual's claim of a one- time marijuana use. I
must therefore rely on other evidence for support regarding whether the marijuana incident was isolated.

The individual described the incident as follows. He indicated that once a month he returns to his home
town, which is located about an hour away from the area where he currently lives, in order to get his hair
cut. The individual states that upon leaving the barber shop on a day about ten months before the hearing,
he was greeted by a friend whom he had not seen in a number of years. As stated above, this friend
allegedly invited the individual to a party at his house and at the party offered the individual the marijuana.
The individual states that at first he refused the offer, but eventually relented after he became high on
wine. Tr. at 230-33. He asserts that it was an isolated use. Tr. at 249.

These contentions of a one-time use, if true, tend to mitigate the seriousness of the occurrence. They
suggest that the use of marijuana was isolated, and an unpremeditated event. These are the types of factors
that I am to consider under 10 C.F.R. § 710. 7(c), set out above. They relate directly to the nature, extent
and seriousness of the conduct, the circumstances surrounding the conduct, the frequency of the conduct
and the motivation for the conduct. In this regard, in these administrative review proceedings, a security
concern created by involvement with illegal drugs within the previous 12 months may be mitigated if it
was an isolated incident or an infrequent enough event as to warrant acceptance of the individual's
assertion that he will not be involved with drugs while holding a DOE access authorization. Personnel
Security Hearing (VSO-0116), 26 DOE ¶ 82,765 (1997).

In order to find the existence of mitigating circumstances as alleged by an individual involved in a
proceeding under Part 710, I must receive appropriate evidence to show that the circumstances described
by the individual are true. Personnel Security Hearing (VSO-0094), 26 DOE ¶ 82,753 (1996). In this case,
however, the individual has brought forth no evidence to support his version of the events surrounding his
drug use.

From the outset in this proceeding, I impressed upon the individual the importance of bringing forth
witnesses who would be able to lend support to his allegations. See Letters of April 30, May 14 and May
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23, 1997. In order to attempt to meet his burden of proof concerning this aspect of his case, the individual
indicated early in the proceeding that he would call as witnesses the person who offered him the
marijuana, and another guest at the party.

Prior to the hearing, the individual stated that he was having difficulty contacting the individual who
offered him the marijuana, but that he was searching diligently for him. Then, once a hearing date was set,
the individual indicated that he had finally located the person who offered him the marijuana. The
individual stated that this person would be out of town on the scheduled date of the hearing. Accordingly,
the individual requested that the hearing be delayed in order to accommodate this witness. The first
possible date on which this witness would be able to appear was beyond the 90 day period in which I am
required to schedule the hearing. 10 C.F.R. §710.25(g). Accordingly, the individual requested that the
Director of the Office of Hearings and Appeals extend the hearing date past the 90 calendar day time
frame. Id. In view of the importance of taking the testimony of this witness, this request was granted.

On the day of the hearing, the individual told me and the DOE Counsel that the previous evening he had
received a telephone call from the person who offered him the marijuana. This person stated that he had
decided not to appear. The individual also told us that the other party guest would also not appear for the
hearing. Accordingly, the hearing was held without these two important corroborating witnesses.

Nevertheless, I continued to consider the importance to the individual of the testimony of these two
persons. Therefore, after the hearing was over, I wrote him a letter offering him the opportunity to
supplement the record. I indicated to him that I would reopen the hearing to take the testimony of the
person who offered him the marijuana, and any other party guests that he wished to offer as witnesses. I
stated that I would issue subpoenas to these witnesses to insure their appearance.

The individual agreed to this approach. He said that he would again contact the person who gave him the
marijuana, as well as the other party guest that he had originally expected to appear at the hearing, and
inform them that they would be directed to appear under subpoena. He said he did not know the full names
of any other guests at the party, and thus could not contact them for the purpose of requesting their
testimony.

Expecting to reconvene the hearing, I allowed the record to remain open. However, once this course of
action had been set, the individual maintained that in spite of numerous efforts, he could not reach the
person who gave him the marijuana. The individual stated that this person had moved from his previous
address, where the party was held, and that he did not know this person's new address. He indicated that
this person did not respond to messages left on his telephone answering machine. Thus, after several
weeks of delay, it appeared that the individual would not be able to locate the person who gave him the
marijuana. (5)

I then offered to hold the second hearing only for the purpose of taking the testimony of the one other
party guest whose name and address the individual did know. This guest was the other person who was
scheduled to testify at the hearing, but who did not appear. The individual declined this offer, stating that
he could not reach this person by telephone, and no longer wished to attempt to secure the testimony of
this party guest. (6) Although I impressed upon this individual the importance of having some testimony to
support his version of how he came to ingest marijuana, the individual declined to make any further efforts
in that regard. He stated that he would rely on the information that he had already submitted. See Letter of
July 28, 1997.

As is clear from the above, significant accommodations have been made in this proceeding to ensure that
this individual had a full opportunity to provide evidence supporting his eligibility for access
authorization. He was made aware from a very early stage of the importance of corroborating his version
of the events surrounding his use of marijuana. An extension of time was granted by the Director of the
Office of Hearings and Appeals to allow the appearance of a key witness. When that witness and another
important witness did not appear, I offered to reconvene the hearing and issue subpoenas to insure their
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appearance. The record was held open for several weeks.

I note in this regard that although the individual now states that he is unable to locate the key witnesses,
before the hearing he claimed that he was in contact with them and was certain that they would appear.
This rather sudden, and not fully explained disappearance or unavailability of key witnesses at the crucial
moments in this case leaves a significant deficiency in the record. Furthermore, in my view, it seriously
undermines the individual's overall credibility as to his version of the circumstances surrounding his
marijuana use. I am not persuaded that he has been totally candid in this proceeding. Based on the
foregoing, I find that the individual has failed to substantiate his claim that his use of marijuana was an
isolated occurrence.

While not necessary to the above conclusion, there is some additional evidence in this case suggesting that
the marijuana use may not have been a one-time event. The Acting Clinical Manager in the health services
department of the DOE Office testified concerning the positive marijuana test. This witness is a Medical
Review Officer (MRO) who reviews drug tests to make sure the process was appropriate and interviews
employees who test positive. Tr. at 135.

The MRO stated that marijuana is normally cleared from the system within two to three days. He further
stated that "for the occasional user or rare user, you would expect [the marijuana] to be absent within 24 to
48 hours." Tr. at 143-44. In the present case, the individual states that he used the marijuana four days
prior to the drug test. The MRO indicated that it would be highly improbable (although not impossible)
that an occasional user of marijuana would test positive 96 hours after the usage. Tr. at 164. (7)

In this case, as I discussed above, I am not persuaded that the individual's use was isolated or infrequent,
since the individual did not submit sufficient corroboration on this point. There is no evidence in the
record supporting his version of how he happened to use marijuana, and I doubt his credibility on this
issue.

In order to find that Criterion K security concerns have been mitigated, I must therefore have more than
the individual's own assertions that he will have no further involvement with illegal drugs while holding a
security clearance. See Personnel Security Hearing (VSO-0116), 26 DOE ¶ 82,765 at 85,605. Accordingly,
I will consider whether there is adequate evidence of satisfactory completion of a drug treatment program,
such that the Criterion K security concerns are mitigated through rehabilitation.

I have reviewed the record evidence regarding the individual's drug counseling program to assess the
status of his rehabilitation efforts. As I discussed above, the program that the DOE psychologist
recommended for this individual included monthly therapy sessions, 90 AA meetings in 90 days, and
semi-monthly random drug tests for a one year. Tr. at 217. (8) Under this program, the one-on-one
counseling sessions and the abstinence from all mood altering substances are to continue for a two year
period. Tr. at 219. As of the date of the hearing, only 7 months of the year-long drug testing program had
been completed. The individual had attended only nine therapy sessions. Further, only one-fourth of the
two year sobriety commitment had been completed. Tr. at 220. (9) Given the fact that the individual has
not completed his rehabilitation program, and further my belief that the individual has not been completely
candid about the marijuana incident, I cannot find that the security concerns surrounding his use of
marijuana have been mitigated.

3. Codeine Use

As stated above, the Notification Letter in this case also indicates that the individual tested positive for
codeine. The individual stated that his positive drug test came as a result of using his wife's prescription
codeine cough medicine. While codeine is not an illegal drug, per se, it is a controlled substance for which
a user must have a prescription. Use of a controlled substance prescribed for another person is illegal.
Since the individual indicated that this use was not prescribed for him, it raises a separate security concern
under Criterion K. Thus, the individual must bring forward evidence to mitigate the concern.
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The individual indicated that he had been suffering with a severe cough for several weeks. The night
before his random drug test, he used some of his wife's cough syrup with codeine to control his coughing,
and ease his suffering. Transcript of September 10, 1996 Personnel Security Interview at 6 (hereinafter PSI
Tr.).

The individual has presented evidence to corroborate these assertions. He provided copies of prescriptions
for cough medicine with codeine that were written for his wife and his daughter within the year preceding
the positive drug test.(10) At the hearing, the individual's wife testified that the individual was sick at night
and needed some relief so he could rest. She stated that the symptoms were the same as her own and those
of her daughter when they used the prescription codeine. She stated that there were no other medications in
the house at that time that could have helped him. Tr. at 54-55. I am convinced by this documentary
evidence and testimony that the individual's use of the cough syrup prescribed for his wife was a rare
event. (11)

The MRO testified regarding the positive codeine test and the level of security risk such a use poses. This
witness has a function besides that of medical review officer. He is also a physician in the Personnel
Security Assurance Program (PSAP).(12) In this context he must make a judgment as to whether a
particular behavior raises a security concern. Tr. at 159. At the hearing he referred to the situation in
which an individual has a positive drug test through use of a prescription drug of a spouse as a "spousal
positive." He indicated that it was not an infrequent occurrence. Tr. at 149-50. He stated that in cases of
spousal positives, he would record the positive drug test. He did not think however, that the spousal
positive "is going to be a concern." Tr. at 160. He said that in his experience, individuals with a spousal
positive are generally counseled not to use prescription drugs written for others, and perhaps given some
drug monitoring. Tr. at 162. I conclude from this testimony that the MRO did not believe the
circumstances under which the individual used codeine presented a significant security risk.

The DOE Security Specialist also testified regarding the individual's use of codeine. She stated that use of
the substance could degrade judgment, and that the particular use in this case violated the law. Tr. at 183.
She enunciated a further concern about the use of a controlled substance. She stated that if an employee in
the PSAP uses prescription drugs, he is under an obligation to inform the MRO, so that a determination
can be made as to the impact on the employee's judgment of the use of the controlled substance, and
whether he needs to be assigned to non- PSAP duties during that time. Tr. at 185. Thus, according to the
Security Specialist, the non-prescription use of the controlled substance clearly raises security concerns
beyond those associated with the violation of the law.

The Security Specialist further indicated that, in her view, the spousal positive codeine test, standing alone
and without the concurrent positive results for marijuana, would not have resulted in the administrative
review proceeding concerning the individual's clearance. She believed that the explanation of a spousal
positive would have mitigated the security concern raised by use of codeine. She stated that the individual
would in all likelihood have been counseled not to repeat this behavior in the future. Tr. at 186- 87.

The individual's psychologist indicated that she and the individual have discussed and are continuing to
discuss the codeine issue. Tr. at 225. She believes that he has learned a very valuable lesson. Id.

Based on the above facts, I am convinced that the individual has been educated and sensitized as to the
importance of never using controlled substances prescribed for another person. I believe that he is now
aware of the negative legal, professional, social and health implications of using drugs prescribed for
family members. I am persuaded that he has mitigated the security risks associated with his positive test
for codeine.

C. Criterion L

The individual's admitted use of marijuana and codeine prescribed for his wife give rise to a DOE security
concern with respect to his trustworthiness, honesty and reliability under Criterion L. As I discussed
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above, I believe that the individual has mitigated the concerns regarding his use of codeine prescribed for
his wife. In view of the significant education he has received regarding use of prescription substances, I
find that his trustworthiness and reliability are restored regarding this matter.

However, as I stated above, the individual has not mitigated the security concerns regarding his marijuana
use. I am not convinced

that the use is a one-time, isolated event, as he has contended. I did not find his statements to me
regarding the circumstances in which he used marijuana to be credible. I have continuing concerns about
this individual's candor with respect to his use of marijuana. I therefore cannot be sure that he is currently
fully trustworthy, honest and reliable. Accordingly, I find that this individual presents a security concern
with respect to Criterion L.

IV. CONCLUSION

In the above analysis I have found that there is significant derogatory information in the possession of the
DOE which raises serious concerns under Criteria K and L as to the eligibility of this individual for access
authorization. I have also found that the individual has failed to bring forth sufficient evidence to mitigate
these security concerns. I am therefore unable to find that restoring the individual's access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for

review. The party seeking review must serve a copy of its statement on the other party, who may file a
response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: August 14, 1997

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. This authorization will also be referred to
in this Opinion as a security clearance.

(2)Although the individual began immediate one-on-one counseling with the psychologist, he did not
begin all other aspects of the rehabilitation program until several months later, due to scheduling
problems. Tr. at 216-17.

(3)The individual asserted abstinence all from mood altering substances for a 10 month period. He also
submitted results of random drug and alcohol tests for a five month period, all of which were negative.

(4) The DOE psychiatrist testified that the program that the individual was in was appropriate and was
within accepted standards. Tr. at 226.
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(5)The DOE Counsel also made several unsuccessful attempts to reach this person by telephone.

(6)In a letter of July 15, 1997, I suggested to the individual that he attempt to secure testimony of family
members and friends who might be able to shed light on his home-town activities. I suggested that he
bring forward the barber that he visits. The individual did not avail himself of these opportunities.

(7)The DOE psychiatrist stated that a single use of marijuana can result in a positive drug test one or two
weeks later. Tr. at 196. However, this witness admitted that he is not a toxicologist. Id. His level of
expertise on this point is thus not as great as that of the MRO. Further, the DOE psychiatrist was not even
firm in his view on this issue. He later offered a somewhat contradictory opinion that marijuana "can show
up one or two weeks in chronic users." Tr. at 197.

(8)This program was not one designed for chronic drug users, which would be more intense. Tr. at 209.

(9)The psychologist testified that the individual had completed the AA portion of his program. Tr. at 215.
She dates the individual's sobriety period from the time that he signed a commitment with her to
participate in the rehabilitation program.

(10)The individual presented nearly identical prescriptions for codeine cough medicine written for his wife
and his daughter.

(11)The individual also stated at the September 10, 1995 PSI that he may have taken some of his wife's
cough syrup once or twice before during their 25 year marriage. PSI Tr. at 8-9.

(12)An employee in PSAP agrees to being subject to random drug tests, among other requirements. Tr. at
134.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

July 16, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 7, 1997

Case Number: VSO-0141

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." On January 17, 1997, the individual's access
authorization was suspended by the Manager of a Department of Energy Operations Office (DOE)
pursuant to the provisions of Part 710. Based on the record before me, I am of the opinion that the
individual's access authorization should be restored.

I. Background

The individual is currently employed by a DOE contractor. On April 7, 1995, the individual reported to the
DOE that his former foster child had made allegations that the individual molested him. On April 19, 1995,
and October 10, 1996, the DOE conducted Personnel Security Interviews (PSIs) with the individual. The
DOE ultimately determined that derogatory information concerning the individual created a substantial
doubt about his eligibility for an access authorization, and that the doubt could not be resolved favorably
to the individual. Accordingly, on January 17, 1997, the DOE suspended the individual's access
authorization, and proceeded to obtain authority from the Director of the Office of Safeguards and
Security to initiate an administrative review proceeding.

After the Manager of a DOE Operations Office has authorized the suspension of an individual's access
authorization, and has obtained the authority to conduct an administrative review proceeding, the
individual is notified of the basis for the suspension and provided "the option to have the substantial doubt
regarding eligibility for access authorization resolved in one of two ways: (i) By the Manager, without a
hearing, on the basis of the existing information in the case; (ii) By personal appearance before a Hearing
Officer (a ?hearing')." 10 C.F.R. §§ 710.10(b),(d), 710.21(a), (b)(3). "[I]f a hearing is requested, the
individual [has] the right to appear personally before a Hearing Officer; to present evidence in his own
behalf, through witnesses, or by documents, or both; and, . . . to be present during the entire hearing . . . ."
10 C.F.R. § 710.21(b)(7). The hearing is "for the purpose of affording the individual an opportunity of
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supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6).

On February 21, 1997, the DOE commenced the administrative review proceeding by issuing a
Notification Letter to the individual. The Notification Letter specifically identified the derogatory
information at issue and explained how that information came within the purview of two criteria set forth
in 10 C.F.R. § 710.8. On April 15, 1997, the DOE issued an amended Notification Letter to the individual
that contained the same factual allegations as the original Notification Letter, but cited only one of the
criteria of 10 C.F.R. § 710.8, criterion (l), which is discussed in Section II below.(2)

The individual requested a hearing concerning this matter on February 28, 1997. The DOE transmitted the
individual's hearing request to the Director of the Office of Hearings and Appeals (OHA), who received it
on March 7, 1997. The OHA Director appointed me as Hearing Officer in this case on March 10, 1997. I
subsequently convened a hearing in this matter, at which the individual, unrepresented by counsel, was the
only witness. See Transcript of Personnel Security Hearing [hereinafter Hearing Tr.].

Once a hearing has been held, and the record closed, I am required by the regulations to "carefully
consider the record in view of the standards set forth" in the regulations and "render an initial opinion as
to whether the grant or restoration of access authorization to the individual would not endanger the
common defense and security." 10 C.F.R. § 710.27(a). In reaching my findings, I am to "consider the
demeanor of the witnesses who have testified at the hearing, the probability or likelihood of the truth of
their testimony, their credibility, and the authenticity and accuracy of documentary evidence, or lack of
evidence on any material points in issue." 10 C.F.R. § 710.27(b).

This case involves an allegation of child molestation. A judicious Hearing Officer must approach such a
case with a certain degree of caution, bearing in mind that each case that arises is unique. Just as I must
recognize that there is no such thing as a truly stereotypical case, neither can I allow my analysis and
judgment to be clouded by pernicious stereotypes, most of which are rooted in ignorance and prejudice.
Instead, my opinion must be based on the facts in the record.

In the present case, I have carefully considered the evidence in the record. I have considered the evidence
that raises a concern about the individual's eligibility to hold a DOE access authorization. I have also
considered the evidence that mitigates that concern. And, I conclude, based on the evidence before me and
for the reasons explained below, that the security concern has been resolved.

II. Analysis

A. The Basis for the DOE's Security Concern

As noted above, the Notification Letter, as amended, included a specific description of information in the
possession of the DOE that the agency regards as derogatory and that, in the opinion of the DOE, creates a
substantial doubt as to the individual's eligibility to hold a security clearance. According to the
Notification Letter, the information fell within the ambit of subsection (l) of 10 C.F.R. § 710.8. Criterion
(l) concerns information that a person has

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. § 710.8(l).

In the present case, the concern that the individual has engaged in unusual conduct stems from an



Case No. VSO-0141 (H.O. Goering July 16, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0141.htm[11/29/2012 1:33:29 PM]

allegation that he molested a foster child who lived with him during the period November 1989 to August
1990. The allegation was made by the child in November 1994. DOE Exhibit 14. The individual has
continuously denied that the alleged events took place.

There are no statements in the record by witnesses that corroborate the child's allegations, nor does the
record reveal any physical evidence of the alleged molestation.(3) Indeed, there is evidence in the record
that is damaging to the child's credibility generally. There is evidence that the child had problems related
to dishonest behavior prior to and during his placement as a foster child with the individual. There is also
evidence that the child engaged in crimes of dishonesty after the time of his placement, and leading up to
the time of his allegation against the individual in 1994.

In his testimony at the hearing, the individual stated that, during his placement, the child

stole a lot of things. He stole, as I mentioned before, my coin set and my tools and sold them all for gum
or a Nintendo game. Stole the neighbor's mail, broke into his best friend's house and stole his savings. He
was sitting on top of the money when I asked him if he did it. It was hidden under the couch. He lied when
I was questioning him. He lied all the way to the end when I presented him with the money. . . . Also at a
subsequent foster parents' house, he stole his foster parents' boat and drove it to destruction, ended up in a
lock-down facility. I don't have a lot of history about [the child]. But in the court testimony, there was a
package of an inch-thick about his criminal activities since getting older and into drugs, auto theft, and
things of that nature.

Hearing Tr. at 28.

Certainly, I am hesitant to accept uncritically these characterizations of the former foster child. Under the
circumstances, the individual obviously has every reason to impugn the child's credibility. However, there
is evidence, independent of the individual's testimony at the hearing, that corroborates the individual's
characterization of the child's behavior.

First, the record contains the statement of a friend of the individual who knew the individual well during
the time of the foster child's placement, and spent a significant amount of time with the child. Her
statement was taken by an investigator from the U.S. Office of Personnel Management (OPM), whose
notes were submitted prior to the hearing by the DOE Counsel. The following is an excerpt from those
notes.

[She] recalled that the child had a history as a troubled youngster, prior to the time that he was placed with
[the individual]. . . .

. . . He caused a number of problems during the time that he resided with [the individual]. He stole mail
from a young girl who resided in the lower flat, which [she] found in his room. He also urinated on the
girl, while he was standing on an upstairs porch. He stole money from his friend's paper route collections,
and caused several problems at school, where he was an average to below average 6th grader.

The child was a very hyperactive youth, who would often talk back to adults. [The individual] punished
him by grounding him and placing restrictions on his activities. [The individual] lectured him about his
behavior, and tried to be a good role model. [She] does not recall any instances of corporal punishment.
[She] theorized that the child caused problems because he wanted to be accepted by [the individual], no
matter what he did.

DOE Exhibit 14.

Regarding the child's alleged criminal record, I asked the individual at the hearing about the evidence he
had to support this assertion. The individual responded that "as part of my defense, I believe [the child]'s
criminal history both juvenile and after the age of 18 were made available to us. I believe my lawyer has a
copy of those." Id.
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Prior to adjourning the hearing, I proposed that the individual submit to me "any records that your attorney
may happen to have that you mentioned in terms of criminal behavior of [the child]." The DOE Counsel
responded that he would "stipulate whatever [the child]'s problems were and the evidence of his
credibility." Id. at 41. The purpose of this stipulation was to obviate the need for the individual to submit
additional evidence to support his characterizations of the child's behavior as it reflected on the child's
credibility.

A stipulation is a "[v]oluntary agreement . . . concerning disposition of some relevant point so as to
obviate need for proof or to narrow the range of litigable issues." Black's Law Dictionary 1269 (5th ed.
1979). The Part 710 regulations authorize the DOE Counsel to, among other things, "reach stipulations
with respect to testimony and contents of documents and other physical evidence. Such stipulations shall
be binding upon the individual and the DOE Counsel for the purposes of this subpart." 10 C.F.R. §
710.24(b). Because the DOE stipulated to the truth of the individual's characterization of his former foster
child, I will not require the individual to submit further proof to support that characterization, in particular
the criminal record of the child.

Another fact reflecting on the credibility of the allegation is that the child did not raise this allegation until
over four years after the events allegedly took place. The child apparently told the police that "he never
said anything in the past because he was afraid." DOE Exhibit 14. However, the child's explanation that he
remained silent out of fear does not account for the fact that he did not report the allegation to authorities
after leaving the custody of the individual, even three years after the individual had left the state in which
he resided and moved to his current residence. Furthermore, the child's stated motive for not reporting the
alleged events is not supported by the report of the OPM investigator's interview with the individual's
friend.

During the time that [the child] resided with [the individual] he appeared to genuinely appreciate [the
individual], who attempted to rear him in a moralistic setting. [The individual's friend] regularly attended
religious services with [the individual] and the child. She also frequently went out to activities with both of
them.

. . .

. . [The child] seemed to both respect and like [the individual]. . . . After about a year, [the
individual] decided that the demands that were placed upon him as a foster parent were too great. He
made a considered decision to give up his role as a foster parent.

The child took this decision very hard. [The individual's friend] was also with [the child] the last few days
he was under [the individual's] care, and saw the anguish that he suffered.

DOE Exhibit 14.

Finally, the outcome of criminal and civil proceedings stemming from the allegation causes me to
question its credibility. Based on the child's allegation, the individual was charged with two felony counts
of Criminal Sexual Conduct.(4) However, at the time the criminal case was ready to go to trial, the
individual was offered a plea agreement. Instead of being charged with the two felony counts, each
carrying a penalty of 15 years in prison, the individual was charged with, and pled no contest to, a
misdemeanor charge of Assault and Battery. As part of the plea bargain, he was then sentenced to six
months unsupervised probation and fined $300, with the charge to be later expunged from his record.
Based on the fact that the State in this case allowed an accused child molester to avoid serving any time in
jail and even to avoid supervised probation, and the fact that his record was to be expunged, a reasonable
person can infer that the prosecutors had substantially less faith in the strength of their case than when the
charges were originally brought.

There was some concern expressed by a Security representative at the October 1996 PSI that the individual
was somehow admitting guilt to the far more serious charges of Criminal Sexual Conduct by pleading no
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contest to a misdemeanor charge of Assault and Battery. For example, the Security Representative asked
the individual, "If you were innocent why would you have plead [sic] to anything" and "if there was no
evidence how could it have come back any other way?" DOE Exhibit 14 at 7, 8. He further asserted that if
the individual "were innocent there was no possibility of going to jail." Id. at 9. At the hearing, the
individual explained at length his reasons for accepting the plea offer.

One, advisement of my attorney. At the base of the severity of the original felonious charges compared to
the single reduced misdemeanor charge, my lawyer strongly advised me to accept. He said that in his
opinion, despite my innocence, given what [the prosecuting] attorney was offering; it would be foolish to
go to full trial. . . .

. . . .

Reason two, possibility of a guilty verdict. Some might assert that if I was truly innocent, and I am, then
there was no jeopardy. In a perfect world, that might be the case. However, that seems like a naive belief.
Is it so difficult to believe that a possibility existed for a guilty verdict to be returned when there was not
evidence of guilt? It is not difficult to believe if you read the newspapers or watch T.V. People win the
most absurd preposterous cases everyday. . . .

Reason three, seriousness of the original charge. Each count of criminal sexual conduct is a felony
carrying up to 15 years. That is a possibility of 30 years in jail. Granted since I was innocent that would
probably, most likely, not happen. However, there is always that possibility. Should I have taken the risk
with a wife to support and two children to raise? Should I insist on vindication and clearing my name at
the risk of putting my family into jeopardy? That's a difficult decision to make.

Reason four, costs. I'd already paid ten thousand dollars with my entire life savings. And if we continued
with the trial, there was the possibility that I could incur additional costs. . . .

Reason five, misdemeanor would not impact the security clearance. I did not think that a misdemeanor
was something that would interfere with my security clearance.

Hearing Tr. at 13-15. I found this testimony by the individual entirely credible and the reasons he provided
very persuasive. I will not, therefore, interpret his actions as an admission that he was guilty of the more
serious crimes with which he was charged.

In addition to not being found guilty of Criminal Sexual Conduct, the individual was not held liable as the
result of a civil complaint filed by the child against, among others, the individual and the social service
agency that supervised the boy's foster care. According to the testimony of the individual at the hearing
and a subsequent telephone conference held with the parties and the attorney who represented the
individual in both the criminal and civil proceedings, certain of the defendants in that case, not including
the individual, agreed to a settlement with the plaintiff. Hearing Tr. at 31-32; Memorandum of telephone
conference (July 11, 1997). The claim was subsequently dismissed as to all defendants, including the
individual. Id. The individual has submitted for the record a copy of the order dismissing the case. While
the outcome of these two court proceedings cannot negate the security concern in this case,(5) they do
constitute information that reflects on the strength, or lack thereof, of the evidence supporting the
allegation.

All of the factors listed above cause me to have reservations about the credibility of the allegation. While
an allegation of this nature is obviously too grave to be taken lightly, I must take into account the
credibility of the allegation in weighing the seriousness of the security concern.(6) With this in mind, I
turn to the evidence in the record that mitigates the concern raised by the allegation.

B. Evidence Mitigating the Security Concern
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To be weighed against the concern raised by the alleged conduct of the individual, I note the following
evidence. First, the individual has by all accounts been cooperative with both the criminal authorities and
the DOE at every juncture since he was made aware of the allegations against him, while continually
denying that the alleged events occurred. The detective responsible for investigating the criminal case
stated that the individual had been "very cooperative" and the record indicates that the individual promptly
reported information to the DOE at every step of the criminal proceeding. DOE Exhibits 4, 6, 8-14.
Indeed, according to the DOE Counsel, the individual was the primary source for the information set forth
by the DOE in its Notification Letter. Hearing Tr. at 37-38.

In further mitigation of the security concern, the only information revealed by the notes from the OPM's
investigation of the individual in March and April of 1996, apart from that already disclosed by the
individual, are the favorable comments of those interviewed by the investigator.(7) These statements,
submitted into the record by the DOE Counsel, include

that of a friend close to the individual when the alleged events would have taken place that the
individual's "character and personal habits are above reproach;"
the opinion of his current supervisor that the individual "seems to enjoy a stable family life away
from work in addition to owning his own karate school . . . and has consistently demonstrated high
standards in all aspects of his life;"
the statement of friends and co-workers that the individual and his wife "seem to enjoy a stable
marital relationship," and that the individual "is a dedicated and concerned parent" and a "devoted
father and husband;" and
the opinion of one of the individual's karate students and babysitter to his children that the
individual is "happily married and provides a stable home life for his children. He is of the highest
moral character and has never been involved in any questionable lifestyle or activities." DOE
Exhibit 14.

These statements corroborate the testimony of the individual at the hearing that he is a happily married,
devoted father of two children and that there have been no other incidents that would cast doubts upon the
individual's character or activities. Furthermore, the individual explained that he has

fostered three other boys besides [the one making the allegations]. Three other teenage boys. None of them
ever brought up any false allegations like this. I also fostered a set of twin crack- addicted baby girls. I've
had hundreds of students, I would say, close to a thousand students that I've taken on many trips. There
have been both sexes, all ages. And out of all the students I've ever been with and all the youngsters,
nobody's ever raised any issue like this.

Hearing Tr. at 26.(8) This testimony is further corroborated by the statement of the individual's friend, as
reported by the OPM investigator, that as "a karate instructor, he had many youngsters as students. On
several occasions he took the youngsters to tournaments some distance away from [the city where he was
living at the time.] There was never any indication of any problems in his relations with these youngsters."
DOE Exhibit 14.

Finally, I had the opportunity to observe the individual's testimony at the hearing in this matter. The
individual's demeanor during his testimony betrayed no hint of dishonesty or evasiveness. While
recognizing the importance of the demeanor of an individual's testimony, as gauged by the Hearing
Officer, the OHA Director has properly noted in his review of prior opinions that the "testimony of an
individual describing events that tend to minimize the seriousness of a security concern, given his or her
self-interest, must generally be accompanied by other supporting evidence. The individual's mere say-so
regarding facts that minimize the security concern typically cannot form a sufficient basis for restoration
of a security clearance." Personnel Security Review, Case No. VSA-0088, 26 DOE ¶ 83,003 (1996). In the
present case, as noted above, there is other supporting evidence in the form of the statement of a person
who knew the individual well when he was the foster parent to his accuser and the statements of several
other individuals who have known him in the time since.

file:///cases/security/vsa0088.htm
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III. Conclusion

There is no magic formula a Hearing Officer can use to determine if there is enough favorable evidence in
the record to resolve the security concern raised in a given case. While a rigid rule would make it easy to
decide even the most difficult cases, a thoughtless, mechanical application of any such rule would not take
into account the unique facts and circumstances that present themselves in each case. One variable factor
that cannot be ignored is the strength or weakness of the evidence underlying a security concern. For
example, when faced with the positive results of a drug test, a heavy burden has been placed on
individuals to present evidence to support their assertions that their drug use was limited or that the drug
was accidentally ingested. Personnel Security Review, Case No. VSA-0102, 26 DOE ¶ 83,008 (1997);
Personnel Security Review, Case No. VSA-0088, 26 DOE ¶ 83,003 (1996); Personnel Security Review,
Case No. VSA-0087, 26 DOE ¶ 83,001 (1996). There is a vast difference, however, between the presumed
reliability of a drug test and the dubious credibility of the lone allegation which constitutes the only
negative information in the record regarding the individual in this case.(9)

In the present case, I conclude that the security concern raised by the allegation against the individual has
been more than adequately resolved. First, there is evidence in the record in several forms, as detailed in
Section II.A, that calls into serious question the credibility of the allegation and the accuser. Second, there
are statements in the record which bolster the credibility of the individual, which was further confirmed by
the individual's history of forthright dealings with the DOE and my observation of his hearing testimony.
Finally, the concern raised by the allegation is mitigated by the fact that, although the individual has
fostered six children and taught hundreds of others, the government's investigation of the individual
revealed, apart from the allegation the individual had already voluntarily disclosed, only favorable
information. Accordingly, based upon all of the evidence in the record favorable and unfavorable to the
individual, I conclude that the concern raise by the allegation against the individual, the credibility of
which is seriously undermined by the evidence in the record, is more than sufficiently mitigated by facts in
the record which are favorable to the individual. Therefore, after due deliberation, it is my opinion that the
individual's access authorization should be restored, because such restoration would not endanger the
common defense and security and would be clearly consistent with the national interest. 10 C.F.R. §
710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290
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Steven J. Goering

Staff Attorney

Office of Hearings and Appeals

Date: July 16, 1997

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)The first Notification Letter stated that the information also came within the scope of criterion (f),
which pertains to falsification. However, the Director of the Office of Safeguards and Security stated that
he "was not authorizing paragraph (f) as the charges listed are repetitious of those under paragraph (l) and
are not appropriate to the (f) criterion." Memorandum from Director, Office of Safeguards and Security, to
the Manager of the Operations Office (February 7, 1997) (bolding in original).

(3)The report of a U.S. Office of Personnel Management investigator of his interview with the police
detective who was responsible for the case made no mention of any evidence other than the statement of
the alleged victim. DOE Exhibit 14.

(4)I would have to employ a kind of circular "logic" to find that the mere fact that the individual was
charged with Criminal Sexual Conduct is, by itself, proof that the individual is, in fact, guilty of that act.

(5)Cf. Department of Defense Personnel Security Program Regulation, 32 C.F.R. Part 154 app. ("In
evaluating an arrest record, information that indicates that the individual was acquitted, that the charges
were dropped or the subject of a ?stet' or ?nolle prosequi', that the record was expunged, or that the cause
was dismissed due to error not going to the merits, does not negate the security significance of the
underlying conduct. Personnel security determinations are to be made on the basis of all available
information concerning a person's conduct and actions rather than the legal outcome of a criminal
proceeding.")

(6)At the hearing in this case, I asked the DOE counsel whether it is "the DOE's position that the
allegations that were leveled against [the individual] are, in fact, true?" Hearing Tr. at 36. The DOE
Counsel responded that he thought "basically the proof is inadequate." Id. He further explained that he
believed "that DOE's position in this case is simply that there is no way that the Department in the earlier
stages could resolve this dispute, short of a criminal trial. It's my understanding [that] why this case is
proceeding is to resolve that concern." Id. at 37.

(7)The lack of negative information about the individual in the notes of the OPM investigation may
explain why those notes were not among the exhibits prepared by the Operations Office's Security
personnel for submission at the hearing in the present case. The notes were instead submitted as a separate
exhibit by DOE Counsel in fulfilment of his obligation under the regulations to "bring[] out a full and true
disclosure of all facts, both favorable and unfavorable, having a bearing on the issues before the Hearing
Officer." 10 C.F.R. § 710.26(d).

(8)The notion that an individual, then unmarried, who worked with troubled youths fits the "profile" of a
child molester is a good example of the kind of stereotype that I will not allow to influence my opinion in
this case. The fact that the individual was also a foster parent to two twin baby girls addicted to crack
cocaine belies such a misguided assumption.

(9)In one of the cases where there was a positive drug test, the Hearing Officer drew a negative inference
from the fact that the individual's wife did not testify on his behalf. Personnel Security Review, Case No.
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VSA-0102, 26 DOE ¶ 83,008 (1997) (Hearing Officer found implausible individual's explanation that his
wife was not available due to a scheduling conflict with their child's preschool). In the present case, the
individual did not call others to testify on his behalf at the hearing. I will not, however, draw a negative
inference from the individual's failure to call witnesses in this case. First, there is the noted distinction in
the present case regarding the weakness of the evidence supporting the allegation. Second, the record
contained the OPM investigator's notes of statements, the authenticity and accuracy of which are not in
dispute, of ten persons to whom the investigator spoke. Third, the individual's wife, being foreign-born,
has a limited knowledge of English and did not know the individual at the time of the alleged events.
Fourth, those who knew the individual at that time, or would have been familiar with the facts of the case,
were located over 500 miles away in the individual's former state of residence. Finally, in my view, the
Part 710 regulations do not contemplate the imposition by a Hearing Officer of a blanket rule requiring the
appearance of witnesses on behalf of the individual. See 10 C.F.R. § 710.21(b)(7) (affording the individual
"the right to appear personally before a Hearing Officer; to present evidence in his own behalf, through
witnesses, or by documents, or both") (emphasis added).
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Case No. VSO-0142, 26 DOE ¶ 82,791 (H.O. F.
Brown August 14, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

August 14, 1997

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: March 7, 1997

Case Number: VSO-0142

This Opinion concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as "the individual")
to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1) A
Department of Energy Operations Office (DOE) suspended the individual's access authorization under the
provisions of Part 710. This Opinion considers whether, on the basis of the evidence and testimony
presented in this proceeding, the individual's access authorization should be restored. As set forth in this
Opinion, I have determined that the individual's security clearance should not be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the DOE granted the individual an access authorization, an "L" clearance, as a condition
of his employment with a DOE contractor. However, on November 23, 1996, DOE informed the individual
that his access authorization had been suspended based upon information in the possession of the DOE that
created substantial doubt concerning his continued eligibility. Then, on January 23, 1997, DOE issued a
Notification Letter to the individual which specified the derogatory information in support of its
determination. That information is set forth in Enclosure (1), "Statement of Charges," accompanying the
Notification Letter, and is summarized below.

Enclosure (1) of the Notification Letter states that the derogatory information regarding the individual falls
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within the purview of potentially disqualifying criteria set forth in 10 C.F.R. § 710.8, on two grounds,
subsections 710.8(h) and (l). First, the Statement of Charges alleges that the individual has "[a]n illness or
mental condition of a nature which, in the opinion of a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist, causes, or may cause, a significant defect in judgment or
reliability." 10 C.F.R. § 710.8(h). In this regard, the Statement of Charges specifies that pursuant to a
Personnel Security Interview (PSI), the individual was referred to Dr. XXXXXXXXXX, a DOE consultant
psychiatrist (DOE Psychiatrist), who performed a psychiatric evaluation of the individual. In his report of
this evaluation rendered to DOE, the DOE Psychiatrist diagnosed the individual with a composite of
psychiatric conditions, including Depressive Disorder, Somatoform Disorder, Mixed Personality Disorder,
as well as Psychosocial and Environmental Problems. Ultimately, the DOE Psychiatrist determined on the
basis of his diagnosis that the individual has a mental condition which may cause a significant defect in
his judgment and reliability. Behavioral manifestations of the individual's mental condition, that are
discussed in the psychiatric report in support

of the DOE Psychiatrist's diagnosis, are described in the Statement of Charges under Section 710.8(l).

The DOE invokes 10 C.F.R. § 710.8(l) on the basis of its finding that the individual has "[e]ngaged in []
unusual conduct or is subject to circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security." In this regard, the Statement of Charges specifies, in summary, that
during the PSI, the individual stated that he was prescribed medication for depression following an
incident in which he threatened to kill himself in front of his wife, but then several months later
voluntarily discontinued the medication and once again contemplated suicide, sitting for approximately
one hour with a gun in front of him. During the latter incident, the individual reported that he "blacked
out," drove to his friend's house where he appeared in a hysterical manner and then, after the friend called
for police assistance, the individual voluntarily admitted himself to a mental health clinic for five days of
counseling and treatment. The individual further indicated during the PSI that he was again placed on anti-
depressant medication and following his release from the mental health clinic he suffered instances of
anxiety attacks. Notwithstanding, the individual informed the DOE Psychiatrist during his psychiatric
evaluation that he was no longer taking medication or seeking counseling.

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA) on March 7, 1997, the individual
exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On March 11,
1997, I was appointed as Hearing Officer in this case. After conferring with the individual and the DOE
Counsel appointed, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the DOE Counsel called as
witnesses the DOE Psychiatrist, the DOE Personnel Security Specialist who conducted the PSI with the
individual, and the individual. The individual elected to call as witnesses his counselor, Dr.
XXXXXXXXXX (Individual's Counselor), and two supervisory co-workers (Co-Workers #1 and #2,
respectively). The transcript taken at the hearing shall be hereinafter cited as "Tr.". Various documents that
were submitted by the DOE Counsel and the individual during this proceeding constitute exhibits to the
hearing transcript and shall be cited as "Exh.".

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
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clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.

A. Findings

The individual is XXXXX years old and has been employed by the DOE contractor as a XXXXXXX for
XXX years. The individual married his fourth wife in September 1996; he has one child, a son, whom he
adopted with his first wife. However, it is certain behavior by the individual that occurred while married to
his third wife, whom he ultimately divorced in March 1996, which gave rise to concern on the part of
DOE security. The salient facts and circumstances, that are undisputed in the record, are summarized
below.

In February 1996, the individual was hospitalized for five days at XXXXXXXXXXXXXXX (BHC), a
psychiatric center, for treatment following an apparent suicide attempt. The individual stated that while at
work on February 12, 1996, he began to feel "homicidal and suicidal" and therefore went to see an
Employee Assistance Program (EAP) counselor who unfortunately discounted the individual's mental state
and told him to go home. Exh. 1 (PSI) at 11; Tr. at 115. Upon arriving home, the individual became even
more depressed and had "a severe anxiety attack." The individual then retrieved his pistol and sat
downstairs in his home with the pistol in front of him, while he wrote a note expressing his feelings and
contemplated suicide. Id. Before making an actual suicide attempt, however, the individual reportedly
"blacked out" although he had not been drinking and found himself at his friend's door crying hysterically.
Id.; Tr. at 117. The friend called the police who, upon arriving, took the individual to the hospital which
then transferred him to BHC. Exh. 1 at 11-12; Tr. at 117.

Substantial stressful conditions existed in the individual's life at the time of the suicidal incident. At the
time, the individual was separated and in the process of seeking a divorce from his third wife, who
suddenly and unexpectedly announced to the individual in late December 1995 that she was leaving him.
She left shortly thereafter and proceeded to move in with a man whom the individual thought to be his
close friend. Tr. at 112-13. This revelation by his ex-wife that she was leaving him, and indeed that she
had had another previous affair, was made to the individual when he was facing serious financial
difficulties. The ex-wife's prolonged period of unemployment, their mounting medical bills (see note 2,
infra) and unwise credit purchases left the individual unable to pay his bills, and under advice from his
attorney he and his ex-wife began Chapter 7 bankruptcy proceedings in early December 1995. Exh. 1 at
30-35; Tr. at 114-15. Then added to this, the individual began to experience medical difficulties associated
with a work related injury that he sustained in 1986 whereby he herniated a disc in his neck. Exh. 1 at 37;
Tr. at 115. In January 1996, the injury became more aggravated and he began to experience pain
associated with weakness in his left arm, leading his doctor to raise the possibility of surgery. The
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individual believes that it was all of these matters, combined with the feeling of uncaring he experienced at
the EAP office, which brought things to a head leading to his suicidal state on February 12, 1996. Tr. at
115-16.

Upon his release from BHC, however, the individual further revealed during a PSI conducted concerning
the February 1996 suicidal incident that it was not the first time that he had indulged the notion of suicide.
The individual stated that he first experienced depressive episodes, thought about committing suicide and
threatened to shoot himself on one occasion in May 1995, when he and his ex-wife were experiencing
marital and financial difficulties. Exh. 1 at 4-5; Tr. at 108. Following this incident, the individual sought
counseling and treatment from his family physician who placed the individual on the anti-depressant drug,
Prozac, but later changed the individual's medication to Paxil. Exh. 1 at 8; Tr. at 110.(2) However, after
his ex-wife left him, the individual states that he stopped taking his medication in early January 1996 when
the prescription ran out, partly due to financial constraints and because "I didn't feel the medication was
doing me any good . . . I was feeling worse." Tr. at 118.

After his suicidal incident in February 1996, the individual underwent psychiatric therapy and counseling
with BHC physicians (BHC Psychiatrist and BHC Counselor, respectively), who diagnosed him with
severe depression. Exh. 1 at 14. The BHC Psychiatrist, whom the individual saw four or five times, placed
him on an anti-depressant medication, Xanax. Tr. at 120, 123. Following his release from BHC, the
individual reportedly experienced "two major episodes of anxiety" which resulted in the BHC Psychiatrist
increasing the individual's Xanax dosage to three times a day. Exh. 1 at 21-22; Exh. 5 (BHC Psychiatrist
Report). The individual experienced one episode of anxiety while at work which required him to isolate
himself; however, the individual states that he has suffered no anxiety attacks since April 1996. Exh. 1 at
23; Tr. at 127. The individual continued to see the BHC Counselor, first on a weekly and then on a bi-
weekly basis, for a total of approximately twelve sessions. Tr. at 124-25.(3) However, at the end of July
1996, the individual stopped taking his medication, Xanax, when his prescription had been depleted. Tr. at
122. Around the same time, the individual elected to cease his sessions with the BHC Counselor since "it
seemed like things were going good [and] I felt good about myself." Tr. at 123.

On August 14, 1996, the individual was seen by the DOE Psychiatrist who performed a two and one-half
hour psychiatric assessment of the individual, and ultimately rendered in his report submitted to DOE with
the diagnosis summarized above in discussing the Notification Letter. I will now turn to my analysis of the
DOE Psychiatrist's finding that the individual has a mental condition of which causes or may cause a
significant defect in his judgment and reliability. For the reasons below, I have determined that the
individual was accurately diagnosed by the DOE Psychiatrist as having such a mental condition, and that
the individual has failed to adequately mitigate the legitimate security concerns of DOE regarding this
matter.

B. Section 710.8(h), Mental Condition

As specified in the Notification Letter Statement of Charges, the DOE Psychiatrist diagnosed the
individual with a composite of psychiatric disorders leading to his conclusion that the individual has "a
mental condition of a nature which . . . causes, or may cause, a significant defect in judgment and
reliability." 10 C.F.R. § 710.8(h). During the hearing, the DOE Psychiatrist stated that his diagnosis was
based upon a complete evaluation of the individual's psychiatric status and history, and then reaffirmed
and expanded upon his assessment of the individual's mental condition. According to the DOE
Psychiatrist, the primary mental condition which forms the basis for his concern is that the individual
continues to have chronic depression dysthymia with associated anxiety disorder. Tr. at 41. The DOE
Psychiatrist further believes that the individual harbors anger and hostility that are yet unresolved. Id.

More critically, the DOE Psychiatrist opined that because the individual has failed to maintain proper
therapy treatment and medication(4), there is a considerable possibility that the individual will once again
lose control of his depression and/or anger in the event he were again subjected to stressful circumstances.
Tr. at 42-44. Indeed, the DOE Psychiatrist stated that in dysthymic persons such as the individual, a major
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depression might be triggered by usual occurrences such as the onset of winter or the anniversary date of a
traumatic experience. Tr. at 45-46. According to the DOE Psychiatrist, it is the individual's obsessive
thinking about stressful matters that might again lead him into depression and ultimately to another
"dissociate reaction" (i.e. the "blackout" memory loss he experienced). According to the DOE Psychiatrist:
"If [the individual] had an acute reaction -- I'm talking about got to the point of being dissociative, which
borders on being psychotic -- there's only a brief step from obsession to dissociative reaction to a
psychosis. Who knows what he could do." Tr. at 48.

The Individual's Counselor(5), who reviewed the DOE Psychiatrist's report, did not disagree with the
essential characteristics of the DOE Psychiatrist's diagnosis. The Individual's Counselor believed that there
has been a marked (25 to 30 percent) improvement in the individual since the DOE Psychiatrist's
evaluation and did not fully agree with the DOE Psychiatrist's chronic, volatile depiction of the individual's
mental condition. Tr. at 13-16. Nonetheless, the Individual's Counselor believes that the individual was
properly diagnosed with dysthymic depression, which the individual still has, and therefore recommended
that the individual "remain in therapy once every two to three weeks for at least a year to stabilize him and
just to make sure that there are no other episodes . . . and then retesting at the end of the year period." Tr.
at 23. In view of the individual current stabilized level of functioning, the Individual's Counselor was not
persuaded that the individual needed to be on medication. Tr. at 19. However, the Individual's Counselor
believes that it is crucial that the individual continue in therapy since in the absence of such treatment
"there's a proneness to a major depression if something major happens." Tr. at 29. I asked the Individual's
Counselor his opinion of the likely outcome if the individual were to face another major stressful incident
without proper therapy; the Individual's Counselor responded: "If another major incident happened such as
losing his job or a divorce situation or a wife moving in with a person . . . I hate to say it, but I think there
is a hundred percent chance of the dissociative process happening again." Tr. at 36.

Thus, there is uncontroverted evidence presented in the record that the individual continues to have a
mental condition which requires psychiatric therapy, and perhaps medication, on an ongoing basis for a
suggested period of one year. Further, the bouts of depression, anxiety attacks and suicidal threats, as well
as the prospect of more volatile behavior raised by the DOE Psychiatrist, convince me that the individual's
mental condition has caused and may continue to cause a significant defect in his judgment and reliability.

In the individual's favor, I was persuaded by the testimony of the Individual's Counselor that the individual
is now stable and his mental condition has improved substantially since his examination by the DOE
Psychiatrist. In addition, as pointed out by the BHC Counselor, the individual did not actually attempt
suicide and his "suicidal ideation" stemmed from a unusual combination of highly stressful circumstances.
See note 3, supra. Moreover, the individual has demonstrated his willingness to seek help when necessary,
from his family physician when he first had notions of suicide, from his EAP counselor at the workplace
during a depressive episode, and in seeking treatment from BHC where he voluntarily admitted himself.
Tr. at 22-23. In this regard, having heard the views of the Individual's Counselor, the individual stated at
the hearing that he is now inclined to resume therapy. Tr. at 126.

Notwithstanding, I am unable to conclude that the individual has overcome the legitimate security
concerns of DOE. There remains a a considerable possibility that the individual's mental condition may
again manifest itself and significantly impair his judgment and reliability, were the individual to be
confronted with a highly stressful situation. I am therefore drawn to the conclusion that the individual
should not be allowed to hold a security clearance at this time.

C. Section 710.8(l), Unusual Conduct

In the Notification Letter, Statement of Charges, DOE expresses concern with the individual's decisions to
discontinue taking his prescribed anti-depressant medication (Paxil) in January 1996, prior to the suicidal
incident, and then to again discontinue prescribed medication (Xanax) and counseling in July 1996.
According to DOE, these decisions constitute unusual conduct which tend to show that the individual is
not reliable. Although DOE had plausible cause to raise this matter, I am not persuaded based upon my
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review of the circumstances and testimony presented that these decisions by the individual demonstrate
unreliability on his part.

It is DOE's position that the individual should not have discontinued his anti-depressant medication in
either instance without the advice and approval of the prescribing physician. As noted by DOE Counsel at
the hearing, these types of medications are normally accompanied by written material informing the patient
that the medication should not be discontinued without proper medical supervision. Tr. at 119. However,
the individual testified that he did not recall ever seeing such material, explaining that in the first instance
he received the medication (Paxil) through his ex-wife's medical plan and she generally picked up the
medication. Id. The individual further testified that neither his family physician or the BHC Psychiatrist
told him that he should not discontinue the medication without their authorization. Tr. at 119, 121. In both
instances, the individual had not seen the prescribing physician for quite some time and neither physician
required a follow-up appointment of the individual. Thus, the individual was without guidance when he
decided to discontinue medication first in January 1996, because he felt it wasn't helping, and again, in
July 1996, because he was feeling well and hadn't had an anxiety attack since April 1996. The individual
further stated that neither the BHC Psychiatrist or the BHC Counselor indicated to him that he could not
discontinue counseling by his own volition. Tr. at 124-25.

I found the individual to be forthright and convincing in proffering his explanation for his determinations
to discontinue medication and counseling. The Individual's Counselor testified that although, in retrospect,
the individual should not have discontinued medication, certainly in January 1996, he was not surprised by
the individual deciding to do so based upon his knowledge of the individual's personality. According to the
Individual's Counselor, it was fitting with the individual's temperament for him to assume that "once he
finished the course of treatment, you're done" and for him to assume, similar to taking antibiotic
medication, that when "you finish the thirty day prescription period you're done." Tr. at 19. Further, I find
no other reason to doubt the individual's reliability in this regard. The individual's Co-Workers were very
persuasive in their testimony in assessing the individual as a very reliable person. Tr. at 72, 75. Indeed,
Co-Worker #2, the individual's foreman stated that the individual was the worker that he generally chose
to leave in charge in his absence. Tr. at 75. Finally, with regard to this matter, the individual was
convincing in giving his assurance that he will maintain his medication as directed, if medication is again
prescribed in treatment for his mental condition. Tr. at 126-27.

On the basis of the foregoing, I have determined that the individual has successfully mitigated the security
concerns of DOE relating to his decisions to discontinue medication and counseling, as bearing upon the
matter of the individual's reliability.

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. §§ 710.8(h) and 710.8(l) in
suspending the individual's access authorization. It is my opinion that the individual has a "mental
condition of a nature which . . . causes, or may cause, a significant defect in judgment or reliability." 10
C.F.R. § 710.8(h). I do not find on the basis of the record before me that the individual has "[e]ngaged in []
unusual conduct . . . which tend[s] to show that the individual is not honest, reliable, or trustworthy . . . .,"
within the meaning of section 710.8(l). Notwithstanding, in view of my finding of a continuing mental
condition under section 710.8(h), I cannot find that restoring the individual's access authorization at this
time would not endanger the common defense and security and would be consistent with the national
interest. Accordingly, I find that the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
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it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response

within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address where submissions must be
sent for purposes of serving them on the Office of Security Affairs is as follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: August 14, 1997

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance. In the present case, the
individual seeks the restoration of a level "L" access authorization; however, that designation has no
bearing upon the applicable standards governing eligibility to hold an access authorization.

(2)2/ Shortly after this time, in June or July 1995, the individual's ex-wife was sexually assaulted at her
place of employment, which induced her to quit her job and to go into therapy. Tr. at 111-12. At the same
time, the individual and his ex-wife had begun marriage counseling in an attempt to resolve their
difficulties, and the individual was continuing in treatment with their family physician for his depressive
episode. Tr. at 112; Exh. 1 at 8. This resulted in extensive medical bills which further exacerbated their
poor financial condition.

(3)3/ At the hearing, the individual submitted a letter dated June 28, 1996, from the BHC Counselor to
DOE security. Exh. 3. In the letter, the BHC Counselor states that the individual's thoughts of suicide in
February 1996 were not unusual considering he was facing "4 out of the 5 major psychological stressors of
life": 1) divorce; 2) bankruptcy; 3) loss of home; and 4) health issues relating to injury. The BHC
Counselor proffered his assessment that "[the individual] has dealt with and worked through many of the
psychological stressors which brought about the major depressive episode and has an optimistic view of
the future. . . . At this time I see [the individual]'s risk of self harm as low with no indication of risk of
harm to others." Id.

(4)4/ The DOE Psychiatrist was not convinced that the individual must necessarily remain on medication if
the individual receives proper psychiatric therapy. However, the DOE Psychiatrist noted the "dissociate
response" (i.e. the individual's reported blackout) was likely brought on by the individual's tendency to
dwell obsessively upon his problems. The DOE Psychiatrist noted that proper medication could serve to
control such obsessive thought. Tr. at 44-45. In this regard, the DOE Psychiatrist opined that Paxil would
be a good medication to control the individual's obsessions and that other medications may be suitable to
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control his tension and anxiety; however, the DOE Psychiatrist did not believe that Xanax, the most recent
drug prescribed by BHC, was appropriate given the nature of the individual's psychiatric condition. Tr. at
44, 48.

(5)5/ The Individual's Counselor is not a psychiatrist but a licenced counselor, with a doctorate in
counseling and counseling education. Tr. at 13, 24. The Individual's Counselor first began seeing the
individual in April 1997, and at the time of the hearing had seen him five times. Tr. at 24-25.
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Case No. VSO-0146, 26 DOE ¶ 82,788 (H.O.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

July 31, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:March 17, 1997

Case Number: VSO-0146

This Opinion concerns the eligibility of XXXXXXX (the individual) for continued access authorization(1)
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access to Classified Matter or
Special Nuclear Material." The individual's access authorization was suspended by one of the Department
of Energy's (DOE) Operations Offices. As discussed below, after carefully considering the record before
me in light of the relevant regulations, I recommend that the individual's access authorization be restored.

I. Statement of the Case

The individual has been employed since 1982 by a subcontractor at a DOE facility in a position that
requires an access authorization. During this 15-year period, the individual has also been included in the
DOE's Personnel Assurance Program (PAP), a safety program that requires its participants to submit to
annual physical examinations, blood tests, and psychiatric examinations. In March 1996, laboratory results
from blood samples taken during the individual's annual PAP medical examination revealed abnormalities
in the individual's liver functioning. On March 19, 1996, a physician from the on-site medical department
(OMD) at the facility where the individual is employed asked the individual to report to her office to
discuss his abnormal laboratory results. When the individual arrived at the physician's office, the physician
detected a faint smell of alcohol on the individual's breath. The physician immediately administered a
breath alcohol test (BAT) to the individual. The BAT, as well as a subsequent confirmation test, yielded
positive results for alcohol at levels in excess of the standard established by the facility.(2)

In August 1996, a personnel security specialist from one of the DOE's Operations Offices conducted a
Personnel Security Interview (PSI) with the individual to explore the extent of the individual's

alcohol use. After the PSI, the DOE referred the individual to a board-certified psychiatrist (DOE
consultant-psychiatrist) for a mental evaluation. The DOE consultant-psychiatrist examined the individual
on October 29, 1996, and memorialized his findings in a report dated November 5, 1996 (Psychiatric
Report). In the Psychiatric Report, the DOE consultant-psychiatrist determined that the individual did not
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meet the diagnostic criteria for alcohol dependence or abuse but opined, nonetheless, that the individual
has been a user of alcohol habitually to excess in the past without adequate evidence of rehabilitation.

Three months later on February 11, 1997, the OMD Medical Director at the DOE facility where the
individual was employed (OMD Director) prepared a letter in which he recommended that the individual
not be reinstated in the PAP. The OMD Director based his recommendation on the following
considerations: (1) the individual was not enrolled in a structured alcohol abuse program; and (2) data
generated from the individual's blood chemistry laboratory values between May 1996 and January 1997
showed that the individual had reduced his average monthly alcohol consumption, but had not stopped
drinking entirely.

On February 18, 1997, the DOE commenced this administrative review proceeding by issuing a
Notification Letter to the individual which, among other things, identified the derogatory information that
cast doubt on his continued eligibility for access authorization. See 10 C.F.R. § 710.21. That information
included the following: the individual's confirmed positive BAT; laboratory results revealing that the
individual had elevated liver enzymes; the OMD Director's February 11, 1997 letter; the diagnosis and
recommendations contained in the Psychiatric Report; and the individual's admissions in the PSI regarding
his alcohol use. According to the DOE, all this derogatory information concerning the individual's alcohol
use falls within the purview of 10 C.F.R. § 710.8 (Criterion J). Criterion J concerns, in pertinent part,
information that reveals that a person has[b]een, or is, a user of alcohol habitually to excess, or has been
diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse.

10 C.F.R. § 710.8(j). On March 10, 1997, the individual filed a Response to the matters raised in the
Notification Letter and requested an administrative review hearing to resolve those matters . The DOE
transmitted the individual's hearing request to the Office of Hearings and Appeals (OHA) Director
pursuant to the provisions of 10 C.F.R. § 710.25(a) on March 17, 1997. The OHA Director appointed me
as Hearing Officer in this case on March 18, 1997. 10 C.F.R. § 710.25(b). I convened a hearing in this
matter on XXXX. See 10 C.F.R. § 710.25(g). At the hearing, the individual was represented by an attorney
and testified on his own behalf. In addition, the individual called the following five witnesses to testify on
his behalf: his clinical psychologist, his family physician, his supervisor, his wife and one of his co-
workers. The DOE presented four witnesses at the hearing: a DOE personnel security specialist, the DOE
consultant-psychiatrist, the OMD Director, and the OMD Staff Physician who administered the BAT to
the individual on March 19, 1996 (OMD Physician). I received the hearing transcript in this case on June
18, 1997. Subsequently, I requested a post-hearing submission from the individual to resolve an ambiguity
in the transcript regarding a possibly material fact in the case. I closed the record on July 23, 1997 after
receiving the DOE's response to the individual's post-hearing submission. See 10 C.F.R. § 710.27(e).

II. Standard of Review

The applicable regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual's access authorization, I must consider the relevant factors and
circumstances connected with the individual's conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.
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It is the totality of these facts and circumstances that sheds light on whether the individual could fail to
perform his security responsibilities adequately. Although it is impossible to predict with absolute certainty
an individual's future behavior, as Hearing Officer in this case, I must make a predictive assessment. In
this regard, the burden is on the individual to demonstrate that restoring his access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
After careful consideration of all the evidence and testimony presented in this proceeding, I conclude that
the individual has met his burden in this case.

III. Findings of Fact

The relevant facts in this case are largely uncontested. The individual first began using alcohol, with some
regularity, in the 1970s just prior to a divorce from his second wife. See Psychiatric Report at 2;
Transcript of XXXXXX Hearing (Tr.) at 248; Exhibit 7 at 19. According to the individual, he developed
insomnia during this time as he was coping with the stress associated with the break-up of his marriage.
Tr. at 248-49; Exhibit 7 at 19. To remedy his sleeping problems, the individual began drinking up to four
to five ounces of vodka two to three times per week. Exhibit 7 at 25; Tr. at 248-49. The individual reports
that he then stopped drinking entirely in 1982, when he married his third and current wife. Tr. at 250. A
few years into his third marriage, marital discord developed between him and his wife. Exhibit 7 at 29;
Psychiatric Report at 2; Tr. at 252-53. The individual claims his insomnia returned as a result of the
discord and he resorted to drinking vodka again to aid him in sleeping. Id. The individual claims he
typically drank one to three ounces of vodka, one to three times per week during this period. Exhibit 7; Tr.
at 253. According to the individual, his wife was always asleep when he consumed alcohol and he
generally ceased drinking no later than 11 p.m. Id. at 254, 260. The individual's wife confirmed that the
individual never drank alcohol in her presence. Id. at 223.

On March 18, 1996, the individual worked until 11 p.m. or midnight on material he had brought home
from his place of employment. Tr. at 258-59. He then began drinking vodka until 3 a.m. or 4 a.m. while
he watched two late-night movies. Id. He arose as usual and reported to work as scheduled at 7 a.m. See
Exhibit 4. At 8:30 a.m., the OMD Physician requested the individual to report to her office to discuss
elevated Gamma Glutamyl Transpeptidase (GGT) levels detected during his routine annual physical earlier
that month. See Exhibit 3. The OMD Physician smelled alcohol on the individual's breath upon his arrival
at the OMD at which point she requested him to submit to a BAT. See Exhibit 3. The BAT was positive at
0.076 mg/dl, with a confirmatory test at 0.067 mg/dl. Id.(3)

Immediately after the positive BAT, the OMD Physician counseled the individual about the seriousness of
this matter and suggested he obtain assistance from the Employee Assistance Program (EAP) at the site.
Tr. at 319-22; 341-42. In response to the individual's inquiry whether he could go to his family physician
in lieu of EAP, the OMD Physician responded affirmatively. Id. at 321. The OMD Physician made it clear
that if the individual sought assistance from his family physician, OMD would require documentation to
demonstrate that the individual was addressing his alcohol usage. Id. at 322.

Shortly after the positive BAT, the individual sought medical assistance from the physician with whom he
had a doctor-patient relationship since 1982. Id. at 208. The individual's family physician prescribed
medication to alleviate the individual's insomnia, the apparent cause of the individual's alcohol
consumption, and provided the requisite documentation to OMD. Id. at 208, 322, 342. The family
physician also addressed the individual's two other medical problems, his obesity and diabetes.

The OMD Physician testified, and the individual's medical records confirm, that the individual continued
to see his family physician and reduced his alcohol intake by approximately 50% between March and June
1996. Id. at 320-21; Exhibit 18. According to the individual, he believed nothing more was required of
him at that time other than moderating his alcohol consumption. Tr. at 264-65. In fact, both the OMD
Director and the OMD Physician admitted at the hearing that neither had communicated to the individual
that he should abstain completely from alcohol. Id. at 264, 302, 335.
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Beginning on May 29, 1996, OMD, acting on instructions from the DOE's Nuclear Explosives Safety
Department, conducted random breath alcohol tests on the individual and obtained monthly blood samples
from him. See id. at 321; Exhibits 11, 17 and 18. The results of all the unannounced breath alcohol tests
done during this time period were negative. See Exhibit I.

On October 2, 1996, the OMD Physician advised the individual in writing that results from five random
blood chemistry screenings between May and October 1996 showed little improvement in his liver
enzyme levels. See Exhibit M. For the first time, the OMD Physician implied in her note to the individual
that he should not be consuming alcohol at all. Id. The OMD Physician then urged the individual to
consult with his personal physician and consider EAP. She concluded her note by advising the individual
that she would not make a favorable recommendation regarding his re- admittance to the PAP based on
these laboratory results. Id.

Upon receipt the October 2 letter, the individual became alarmed and realized his job might be in jeopardy.
Tr. at 351. The individual asserts, and laboratory tests confirm, that he immediately ceased drinking
alcohol.(4)

In late October 1996, the DOE sent the individual to a DOE consultant-psychiatrist for a mental
evaluation. The DOE consultant-psychiatrist conducted a two-hour psychiatric interview of the individual
and administered the Minnesota Multiphasic Personality Inventory (MMPI) to him. Based on that
interview, the results of the MMPI and the results of a liver profile showing elevated GGT levels, the
DOE expert opined that the individual has been a user of alcohol habitually to excess in the past without
adequate evidence of rehabilitation. Psychiatric Report at 11. At the time, the DOE consultant-psychiatrist
believed the individual should be involved in Alcoholics Anonymous (AA) and an outpatient program for
one year before he would achieve rehabilitation. Id. With respect to the issue of reformation, however, the
DOE consultant-psychiatrist stated affirmatively that the individual was reformed, noting that the
individual had abstained from alcohol and was motivated to maintain abstinence. Id.

At some later date which is unclear from the record, the individual sought assistance from the EAP at his
place of employment. Id. at 358. The EAP advised him that he had two options, an inpatient treatment
program or AA. Id. at 266-268; 358. The individual chose AA. (5)

Upon the advice of his lawyer in this case, the individual subsequently returned to EAP to inquire how he
might be considered for the Employee Assistance Program Referral Options (EAPRO). Id. at 359. The
EAP advised the individual to visit one of two psychiatrists who evaluates candidates for entrance into
EAPRO. Id. On April 30, 1997, the individual was evaluated by one of the two psychiatrists recommended
by the EAP (EAPRO consultant-psychiatrist). See Exhibit F. In a letter dated May 9, 1997, the EAPRO
consultant-psychiatrist opined that the individual did not need intensive inpatient or outpatient therapy. Id.
Instead, the psychiatrist recommended that treatment consist solely of routine monthly medication
management visits to his office. Id. (6)

Finally, in April 1997, the individual consulted a clinical psychologist (Clinical Psychologist) who
conducted a two-hour clinical interview with the individual, administered two psychological tests to him,
and memorialized his findings in a letter. See Exhibit E. According to the Clinical Psychologist, the
individual suffered at most from a mild case of alcohol abuse stemming from his use of alcohol as a form
of self medication for sedation. Id. The Clinical Psychologist further opined that the individual's alcohol
abuse is now in full remission and that the individual is in no need of alcohol rehabilitation at this time.
Id. at 3; Tr. at 180, 183-84, 187; Exhibit P.

IV. Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. As indicated below, I find first that the
DOE properly invoked 10 C.F.R. §710.8(j) in suspending the individual's security clearance. In resolving
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the question of whether the individual's access authorization should be restored, I have been guided by the
applicable factors prescribed in 10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the
individual's access authorization should be restored. I find that such restoration would not endanger the
common defense and security and would be clearly consistent with the national interest. 10 C.F.R. §
710.27(a). The specific findings I make in support of this recommendation are discussed below.

The Individual's Alcohol Use

A. Derogatory Information

It is undisputed that on March 19, 1996, the individual arrived at work with a blood alcohol level in excess
of the level permitted by his employer. The confirmed positive BAT on March 19, 1996 and the
individual's admissions during the PSI and the hearing regarding his alcohol consumption during the early
morning hours of March 19, 1996 establish conclusively that the individual was drinking vodka to excess
on the date in question. This alcohol-related incident raises questions in my mind about the individual's
judgment on the date in question for two reasons: (1) he consumed alcohol less than eight hours before the
beginning of his work shift, knowing his action was in violation of his employer's guidelines; and (2) he
began his workday, after traveling by car to the facility, with a blood alcohol level unacceptable to his
employer. My concerns in this regard parallel those articulated by the personnel security specialist at the
hearing. See Tr. at 33.

Other evidence in the record suggests that the individual may have consumed alcohol to excess on
occasions in addition to March 19, 1996. The results of liver profile tests administered to the individual on
six occasions between March 7, 1996 and October 1, 1996 reveal elevated GGT levels, often a sensitive
laboratory indicator of heavy drinking.(7) See Exhibits 11, 17 and 18; Tr. at 218, 281. Further evidence on
this matter comes from the DOE consultant-psychiatrist who opined that the individual habitually
consumed alcohol to excess in the past, in part, to alleviate stress.

Based on all the facts enumerated above, it is my finding that the DOE properly invoked 10 C.F.R.
§710.8(j) when it suspended the individual's access authorization. It was reasonable for the DOE to
conclude that the individual's excessive alcohol use which first occurred in the 1970s and later re-
emerged in the late 1980s might impair the individual's judgment and reliability to a point where he might
fail to safeguard classified matter or special nuclear material.

B. Mitigating Factors

The individual maintains that he is rehabilitated from his past excessive alcohol use and, as a consequence,
has mitigated any security concerns associated with his drinking. To support his position, the individual
cites the following facts: (1) he substantially reduced his alcohol consumption between the date of the
positive BAT and October 1996; (2) he has completely abstained from consuming alcohol since early
October 1996; (3) he has attended AA twice weekly since March 1, 1997; (4) he faithfully takes
prescription medication for his insomnia thereby obviating his need to rely on alcohol to help him sleep;
(5) his GGT levels have been within normal ranges since November 1996; (6) the OMD Director
recommended on XXXXXXthat the individual be re-admitted to the PAP; (7) the EAPRO-psychiatrist
whom the individual sees once per month for medication monitoring has opined in writing that he does not
need any other rehabilitation; (8) the Clinical Psychologist who examined him in April 1997 testified that
his alcohol problem is in remission and is not in need of rehabilitation; (9) the DOE consultant-
psychiatrist, after listening to most of the testimony at the 8-hour hearing, now believes the individual is
rehabilitated; and (10) he intends to honor the commitment to his wife to attend AA, and to remain
abstinent.

In the administrative review process, it is the Hearing Officer who has the responsibility for assessing
whether an individual with alcohol problems has presented sufficient evidence of rehabilitation and
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reformation to allay security concerns. See Personnel Security Hearing, (Case No. VSO-0106), 26 DOE ¶
82,767 (1997), appeal filed, citing 10 C.F.R. §710.27. To this end, Hearing Officers accord much weight
to the opinions of psychiatrists and other mental health professionals regarding the issue of rehabilitation
and reformation. See e.g., Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995)
(finding of rehabilitation); Personnel Security Hearing, (Case No. VSO-0015), 25 DOE ¶ 82,760
(1995)(finding of no rehabilitation). In this case, three experts have persuaded me that the individual is
either completely rehabilitated or in need of no further alcohol treatment.

1. Expert Views Regarding the Individual's Rehabilitative Efforts

a. The Clinical Psychologist

The Clinical Psychologist who testified on behalf of the individual at the hearing has 13 years experience
conducting treatment groups for drug and alcohol addicted clients and three years acting as a drug and
alcohol consultant to a professional baseball team. Prior to rendering his opinion regarding the individual,
the Clinical Psychologist (1) reviewed the Psychiatric Report; (2) conducted a two-hour psychiatric
examination of the individual; and (3) administered two psychological tests to the individual, the Millon
Clinical Multiaxial Inventory (MCMI) and the Miale-Holsopple Completion Test. See Exhibit E; Tr. at
178, 183-184.

Since the individual had used alcohol for its sedative properties, the Clinical Psychologist opined that he
may have suffered from mild alcohol abuse. Exhibit E. At the hearing, the Clinical Psychologist stated that
he believed the individual's alcohol use, while excessive at times, did not approach the level for alcohol
dependence. Tr. at 179. He also testified that the results of the MCMI revealed the individual's potential
for alcohol abuse is low. Id. He further observed that the individual's alcohol consumption does not even
approach the level where a diagnosis of alcohol abuse is ordinarily given. Id. According to the Clinical
Psychologist, the individual's "test responses show a level of coherency and thoughtful reflection that is
not normally seen in persons who are abusing alcohol." Exhibit E at 2-3. The Clinical Psychologist
explained further that those same test results indicate that the individual has no continuing problems with
alcohol. Id..

The Clinical Psychologist emphasized at the hearing that the individual no longer needs to rely on alcohol
for its sedative properties, pointing out that the individual is controlling his insomnia by taking medication
prescribed by his family physician. Tr. at 182. Accordingly, it is the Clinical Psychologist's view that the
individual's alcohol problem is in full remission. Id. at 183. The Clinical Psychologist also commented that
the individual's attendance at AA twice each week since March 1997 will strengthen the individual's
sobriety and fortify him to prevent future relapses. Id. at 181; Exhibit Q. Finally, the Clinical Psychologist
testified that the individual is adequately rehabilitated at this point and in need of no further treatment. Id.
at 184. He predicated his professional opinion on his belief that the individual's alcohol problem is not
serious. Id. at 183. In this regard, he testified that the individual's ability to reduce his alcohol consumption
significantly between March 1996 and October 1996 and then cease drinking completely from October
1996 onward is quite telling. According to the Clinical Psychologist, in his experience, alcoholics are not
able to curtail or diminish their drinking for the that period of time. In sum, the expert attested that the
individual's alcohol problem is currently in remission, that the individual is at low risk of relapse, and is in
need of no rehabilitation treatment at this time. Id.; Tr. at 183-84.

b. The DOE consultant-psychiatrist

The DOE consultant-psychiatrist is board-certified in general and forensic psychiatry and neurology and
has been in private practice for 20 years. As previously stated, the DOE consultant-psychiatrist examined
the individual for two hours in October 1996, and administered the MMPI to the individual on the same
day. In the Psychiatric Report, the DOE consultant-psychiatrist found that the individual did not meet the
diagnostic criteria for alcohol dependence or abuse as defined in the Diagnostic and Statistical Manual of

file:///cases/security/vso0106.htm
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Mental Disorders, 4th edition (DSM-IV). At the hearing, the DOE consultant- psychiatrist explained that
he did not believe he had sufficient information in October 1996 "to rule in or rule out" alcohol abuse. Tr.
at 157. He noted that the individual's alcohol use did not affect the individual's ability to fulfill major role
obligations at work, school or home; pose any legal problems for him; or induce memory loss, seizures or
blackouts. Id. at 158-59. The DOE consultant- psychiatrist was concerned, however, that the individual
might be genetically predisposed to alcohol problems as he had two brothers who had difficulty with
alcohol. Id. at 152. He was also concerned that during the late 1970s and again in the late 1980s the
individual had used alcohol for self- medication purposes to deal with stress in his life. Id. at 150. These
latter two concerns, plus an elevated GGT test result of 91 and the positive BAT in March 1996, led the
DOE consultant- psychiatrist to opine in October 1996 that the individual habitually consumed alcohol to
excess in the past. The DOE consultant-psychiatrist did not find that the individual was rehabilitated in
October because of the individual's family history of alcohol-related illness and the individual's tendency
to use alcohol "under duress." Psychiatric Report at 3. The DOE consultant-psychiatrist did find in
October 1996, however, that the individual was reformed from his alcohol problem, noting that the
individual had stopped drinking and was motivated to maintain abstinence. Id.

At the hearing, The DOE consultant-psychiatrist testified that the recommendations regarding abstention
and treatment he made in the Psychiatric Report were guidelines only. Tr. at 167. He explained that the
concept of "commitment" is paramount to assessing a person's success in overcoming an alcohol-related
problem. Id. He opined that the individual will honor his commitment to abstain from alcohol in the
future. Id. at 170. He based this opinion on the individual's MMPI profile and other information he
obtained during the psychiatric interview of the individual. In addition, the DOE consultant-psychiatrist
cited the following as indicators that the individual will be successful in remaining abstinent in the future:
the individual's life has been a productive one; he has a work ethic; and he is goal directed. Id. Moreover,
the DOE consultant-psychiatrist stated that the existence of the support network discussed in Section
IV.B.2 below, particularly the PAP monitoring mechanism, enhances the likelihood of the individual's
success. Id. at 168, 172. Id. Finally, the DOE consultant-psychiatrist testified that he viewed the
individual's prognosis as good. Id. at 168. After listening to the testimony of the OMD Director, the OMD
Physician, the Clinical Psychologist, the individual's family physician, the individual, the individual's wife
and the individual's co-worker and supervisor during the eight-hour hearing, the DOE consultant-
psychiatrist testified a second time. When queried by the DOE Counsel as to whether he considered the
individual to be rehabilitated as opposed to "on the way to complete rehabilitation," the DOE consultant-
psychiatrist stated he would be comfortable saying he is rehabilitated. Id. at 369. The DOE consultant-
psychiatrist reaffirmed his position on this matter in a post-hearing telephone conference with DOE
Counsel. See Exhibit 20.

c. EAPRO consultant-psychiatrist

The EAPRO consultant-psychiatrist evaluated the individual on April 30, 1997 and opined that "the patient
does not need intensive inpatient or outpatient therapy at the present time." See Exhibit F. The only
treatment necessary in the opinion of the EAPRO consultant-psychiatrist was for the individual to continue
routine medication management visits to his office every month. Id. (8)

2. Other Relevant Factors Affecting the Individual's Sobriety

The individual has an impressive network of people who have supported him in addressing his alcohol-
related issues. Those same people have come forward and reaffirmed their commitment to supporting the
individual in his efforts to maintain sobriety. The individual's wife testified that she will be sure he attends
his AA meetings, takes his sleeping medication, and does everything that is essential to the recovery
process. Tr. at 232. The individual's family physician also testified that he will continue to monitor the
individual's progress and will assist him in facilitating his recovery. Id. at 212. The family physician
opined further that the insomnia medication he prescribed for the individual will be sufficient to assist him
in sleeping so that he will not resort to alcohol. Id. at 209. In addition, the OMD Director testified that the
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PAP will continue to monitor the individual's blood chemistries for as long as he remains an employee. Id.
at 168. Finally, the EAPRO consultant- psychiatrist will monitor the individual's medication through
monthly visits. Exhibit F.

The individual has also given his assurances that he will continue to take his sleeping medication, abstain
from consuming alcohol, regularly attend AA, and keep his appointments with the EAPRO consultant-
psychiatrist and his family physician. I accept the individual's assurances for several reasons. First, based
on my observations of the individual's demeanor and listening to his testimony at the hearing, I found him
to be sincere and honest. More compelling, however, is some objective evidence in the record regarding
the individual's psychological profile. The Clinical Psychologist reported that the results of his testing of
the individual revealed the profile of a man anxious to conform to the expectations of others. Exhibit E.
The results also showed that the individual was disposed to avoid autonomy and independence and to
conform his behavior to the rules of others. Id. The DOE consultant-psychiatrist also testified that, based
on the results of the MMPI profile and the information obtained during his two-hour psychiatric interview
with the individual, the individual is the kind of person who will do what he says he will. Tr. at 170.
Based on the individual's compelling testimony at the hearing, his sincere demeanor, and expert testimony
and documentary evidence regarding the individual's psychological profile, I believe the individual will
conform his behavior to the rules of the workplace and abstain from alcohol completely in the future.

3. Summary

Based on all the evidence before me, I find that the individual has successfully mitigated the security
concerns regarding his alcohol use. It is undisputed that the individual is not an alcoholic and does not
suffer from alcohol abuse or alcohol dependence as those terms are defined in the DSM-IV. Rather, this
case concerns a person who consumed alcohol to excess in the early morning hours of March 19, 1996,
and whose elevated GGT levels suggest that his excessive alcohol consumption was not an isolated
incident.

In evaluating the totality of all the evidence before me concerning the individual's manner of addressing
his alcohol usage, a number of factors persuaded me that the individual has modified his behavior in a
manner supportive of sobriety. The documentary and testimonial evidence demonstrates that the individual
significantly reduced his alcohol consumption between March and October 1996, and has completely
abstained from drinking since October 1996. The evidence also supports the individual's contention that he
substituted prescription medication for alcohol to alleviate the insomnia he experiences when he is under
stress. In addition, there is corroborating testimony that the individual has sought support from family and
medical professionals and is using that support to ensure that he does not relapse. Moreover, I accorded
much weight to the medical experts who testifed and provided documentary evidence in this case. At the
hearing, the Clinical Psychologist remained unwavering in his conviction that the individual's alcohol
problem is in remission, that the individual is at low risk of relapse, and in no need of further
rehabilitation. As for the DOE consultant-psychiatrist, his views are now in accord with those of the
Clinical Psychologist. After listening to the testimony of other witnesses at the hearing, including other
medical professionals, the DOE consultant-psychiatrist reconsidered his earlier recommendations regarding
the length of time and the treatment the individual needed to achieve rehabilitation. In essence, the DOE
consultant- psychiatrist re-evaluated the individual at the hearing in light of new documentary and
testimonial evidence not available to him during the psychiatric interview he conducted in October 1996.

Finally, based on the individual's psychological profile and the testimony of the Clinical Psychologist and
the DOE consultant-psychiatrist, it is my predictive assessment that the individual will continue to abstain
from consuming alcohol in the future. In making this finding, I also relied on the professional opinion of
the Clinical Psychologist who asserted without reservation that individual's likelihood of relapse is low.

In summary, I find that the individual has mitigated all the concerns set forth in the Notification Letter. I
find further, based on the cumulative weight of the evidence presented in this case, that restoring the
individual's access authorization would not endanger the common defense and would be clearly consistent
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with the national interest.

V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(j) in suspending the
individual's access authorization. In view of the mitigating evidence presented by the individual, I find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, in my opinion, the individual's access
authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: July 31, 1997

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).

(2)The DOE's Nuclear Explosives Safety Department immediately removed the individual from the PAP
upon learning of his confirmed positive BAT. See Transcript of XXXX Hearing at 95.

(3)At the time of the test, the guidelines at the facility where the individual was employed required
employees to refrain from consuming alcohol for eight hours prior to the beginning of their work shift,
and, if tested, to have a blood alcohol level no higher than 0.04 mg/dl. The current guidelines at the same
facility have lowered the BAT threshold from 0.04 to 0.02 mg/dl. Hearing Tr. at 299-300.

(4)During the hearing, a material, relevant, factual error in the record and Notification Letter was
corrected. One of the concerns DOE cited in the Notification Letter as justification for invoking 10 C.F.R.
§710.8(j) was a letter dated February 18, 1997 from the OMD Director to a DOE Contractor. In that
February 18 letter, the OMD Director concluded that the individual had not stopped consuming alcohol as
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of January 1997. As explained at the hearing, the OMD's conclusion in that letter was based entirely on an
empirically derived formula that was used to calculate the individual's estimated average monthly alcohol
consumption from May 1996 through January 1997. See Exhibit 11. At the hearing, the OMD Director
revealed that the empirically derived formula is no longer in use, explaining that the formula has been
found to over-estimate a person's alcohol consumption by as much as 35 to 40 ounces of alcohol per
month. Hearing Tr. at 112-120. Referring to a new formula based on a logarithmic conversion, the OMD
Director testified that the results from the new formula support the individual's assertion that he has
abstained from alcohol since October 1996. Id. at 139. The OMD Director revealed at the hearing that the
application of the new formula to the individual's laboratory results has caused him to reverse his
previously held position and recommend that the individual be readmitted to the PAP.

(5)There was some conflicting testimony at the hearing regarding when the individual began attending AA
meetings. See Tr. at 229, 266, 268. The individual clarified this matter in a post-hearing Affidavit in which
he attested that he began to attend AA on or about March 1, 1997. See Exhibit Q.

(6)The individual was not selected by the DOE to participate in EAPRO. Even though the parties
introduced evidence into the record regarding eligibility requirements for EAPRO, I will not review the
Office of Security's decision not to select the individual for inclusion in that program. Decisions regarding
participation in EAPRO are not subject to review by a Hearing Officer. See Personnel Security Hearing,
(Case No. VSO-0079), 25 DOE ¶ 82,803 (1996); Personnel Security Hearing, (Case No. VSO-0005), 25
DOE ¶ 82,753 (1995).

(7)OMD obtained six blood samples from the individual between March 7, 1996 and October 1, 1996 that
showed "substantially" elevated GGT levels. The individual's GGT levels ranged from a high of 285 to a
low of 171. Exhibits 11, 17 and 18. The normal range for GGT levels is 0-85 according to one laboratory,
7-64 according to a second, and 0-53 according to a third. See Exhibits B, I and K. It was suggested at the
hearing that the individual's elevated GGT levels might be caused in whole, or in part, by his obesity and
diabetes. See id. at 99, 138, 212, Exhibit E. Ultimately, I concluded, after considering the testimony of all
the medical professionals at the hearing, that the individual's obesity and diabetes did not contribute
significantly to the elevated GGT levels. I was particularly persuaded by the evidence that the individual's
GGT levels returned to normal after he ceased consuming alcohol. Exhibits 11, 17 and 18.

(8)The EAPRO consultant-psychiatrist did not testify at the hearing even though I had issued a subpoena
to him to secure his telephone testimony. Repeated attempts to reach him by telephone during the hearing
were unsuccessful.

file:///cases/security/vso0079.htm
file:///cases/security/vso0005.htm
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

August 29, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 21, 1997

Case Number: VSO-0147

This opinion concerns the eligibility of XXXXX (hereinafter referred to as the individual) for continued
access authorization. The regulations governing an individual's eligibility are set forth at 10 C.F.R. Part
710, Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material. In this opinion, I will consider whether, based on the record be fore me, the individual's access
authorization should be restored. For the reasons stated below, I am of the opinion that the individual's
access authorization should not be restored.

The individual works for a contractor at one of the Department of Energy's sites and holds an access
authorization granted by DOE. A urine specimen that the individual provided tested positive for the
presence of methamphetamine. As a result of the positive screening for the illegal drug methamphetamine,
DOE security personnel interviewed the individual. At the interview the individual admitted to using
methamphetamine a couple of times on weekends during the three-month period immediately prior to the
positive drug screening. The interview did not resolve the matters which called into question the
individual's continuing eligibility for access authorization, and thereafter DOE personnel requested from
the Director of the Office of Safeguards and Security the authority to conduct an administrative review
proceeding.

The administrative review proceeding began with the issuance of a Notification Letter. See 10 C.F.R. §
710.21. That letter informed the individual that information in the possession of the DOE created a
substantial doubt concerning his continuing eligibility for an access authorization. In accordance with 10
C.F.R. § 710.21, the Notification Letter included a statement specifying two areas of derogatory
information described in 10 C.F.R. § 710.8. The Notification Letter also stated that the individual was
entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his
eligibility for access authorization. The individual requested a hearing, which request was forwarded to the
Office of Hearings and Appeals. I was appointed the Hearing Officer in this matter. I convened a hearing
at the DOE field site where the individual works. Five witnesses testified at the hearing: the individual,
two co-workers, a personnel security specialist and a clinical psychologist. The transcript of that hearing is
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hereafter cited in this opinion as Tr.

The derogatory information cited in the Notification Letter falls within two regulatory criteria, subsections
k and l of 10 C.F.R. § 710.8. Criterion k involves, in part, a concern regarding the use, possession, or
experimentation with an illegal drug such as amphetamines. Criterion l covers information that shows that
the individual has engaged in unusual conduct or is subject to circumstances which tend to show that he is
not honest, reliable, or trustworthy, or which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security. 10 C.F.R. § 710.8(l).

The DOE regulations require that I make specific findings "as to the validity of each of the allegations
contained in the notification letter . . . ." 10 C.F.R. § 710.27. In cases where there is evidence of a positive
drug test, an affected individual must provide convincing evidence mitigating the security concerns related
to the illegal drug use. Personnel Security Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763 (1996),
affirmed, Personnel Security Review, 26 DOE ¶ 83,008, affirmed (OSA 1997), citing Personnel Security
Hearing, Case No. VSO-0051, 25 DOE ¶ 82,784 (1995), affirmed,Personnel Security Review, 25 DOE ¶
82,784, affirmed (OSA 1996); Personnel Security Hearing, Case No. VSO-0019, 25 DOE ¶ 82,579
(1995). It is therefore the obligation of the individual to offer an explanation for the positive drug test that
mitigates the DOE's security concerns and to establish the truthfulness of the explanation. Id. at 4-5, citing
Personnel Security Review, 26 DOE ¶ 83,001 (1996). With respect to Criterion k, the individual has
admitted that he used methamphetamine a number of times during the three-month period immediately
before he tested positive for that drug use. Thus, derogatory information of this nature exists which calls
into question the individual's continuing eligibility to maintain access authorization.

At the hearing, the individual attempted to mitigate this security concern. He testified that he has had a
problem associated with drinking alcohol since high school. After the positive drug screen, he sought
assistance from a clinical psychologist in the Employee Assistance Program at his place of employment.
At the suggestion of the psychologist, he attended a residential treatment program for 28 days. After
completing that program successfully, he continued seeing the psychologist each week for three months,
and every other week after that for the next six months. Tr. at 57. The individual has also attended many
Alcoholics Anonymous (A.A.) meetings. The individual testified that he has successfully reformed his life
through total abstinence of alcohol. The clinical psychologist testified that he agreed with this assessment
and that there was a good possibility that the individual would maintain his sobriety. Tr. at 65. He testified
that he had seen verification that the individual had attended all the A.A. meetings that he was required to
attend. Tr. at 61. The psychologist stated that "there are no indications that there had been relapse, and that
he had been in what we call good recovery." Id. In fact, the psychologist has recently recommended
reinstatement of the individual's commercial driver's license, which had been automatically suspended
when the individual tested positive for illegal drug use.

While the individual is to be commended for dealing with his alcohol problem in a responsible fashion,
this does not mitigate the concern of illegal drug use in this case. There is no indication that the
individual's use of methamphetamine was anything other than the recreational use of the drug or was a part
of a substance abuse problem which might have been related to his alcohol abuse. The individual himself
characterized his use of methamphetamine as recreational. Tr. at 27. This is not a case in which the
individual has shown that he used an illegal drug only once. Cf. Personnel Security Hearing, Case No.
VSO-0116, 26 DOE ¶ 82,765, affirmed (OSA 1997). Indeed, even at this point in the proceeding the
extent of the individual's use of methamphetamine is unclear. During his personnel security interview, he
stated that he used the drug a couple of times during the three-month period immediately before the
positive drug test. He repeated that statement at the beginning of the hearing. Tr. at 26. However, the
extent of the individual's drug use was not clear to me. In response to my questions, Tr. at 33-34, the
individual stated that while he is unsure how many times he used methamphetamine, he may have used
the drug four or five times. Tr. at 34. This is clearly a pattern of illegal drug use that raises a security
concern under Criterion k. The evidence concerning his treatment for alcohol abuse does not in my
opinion mitigate the security concern associated with his recreational use of methamphetamine.
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DOE also allege in the Notification Letter that the individual's conduct falls within Criterion l, which
covers information that shows that the individual has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy. I agree for two reasons.
First, criminal behavior associated with the use of an illegal drug shows a lack of concern for the law and
potentially makes one susceptible to exploitation or blackmail. Second, although the individual stated
during his personnel security interview that he used methamphetamine a couple of times during a three-
month period, the individual testified that he actually used the illegal drug four or five times. After hearing
the individual's testimony and watching his demeanor at the hearing, I believe that the individual may still
be minimizing his use of methamphetamine during that three-month period. This lack of candor constitutes
conduct that tends to show that the individual is not honest, reliable, or trustworthy.

The regulations state that "[t]he decision as to access authorization is a comprehensive, common- sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). After carefully considering the record in
view of the standards set forth in 10 C.F.R. Part 710, I find that the derogatory information presented by
DOE in this case is accurate and that the individual has failed to present sufficient evidence to rebut or
mitigate that derogatory information.

In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I am unable to find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, it is my opinion that the individual's
access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's opinion within 30 calendar days of
receipt of the opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals

Date: August 29, 1997
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October 10, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 24, 1997

Case Number: VSO-0148

This opinion concerns the eligibility of XXXXX (hereinafter referred to as the individual) for continued
access authorization. The regulations governing an individual’s eligibility are set forth at 10 C.F.R. Part
710, Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material. In this opinion, I will consider whether, based on the record be fore me, the individual’s access
authorization should be restored. For the reasons stated below, I am of the opinion that the individual’s
access authorization should be restored.

The individual works for a contractor at one of the Department of Energy’s sites and holds an access
authorization granted by DOE. During the course of an investigation, it came to DOE’s attention that the
individual had been charged with trespassing. As a result, DOE security personnel interviewed the
individual. At the interview, which was held approximately one week before the individual was scheduled
to appear in court, the individual discussed the events that formed the basis for the charge of trespassing.
The interview did not resolve the matters which called into question the individual’s continuing eligibility
for access authorization, and thereafter DOE personnel requested from the Director of the Office of
Safeguards and Security the authority to conduct an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter. See 10 C.F.R. §
710.21. That letter informed the individual that information in the possession of the DOE created a
substantial doubt concerning his continuing eligibility for an access authorization. In accordance with 10
C.F.R. § 710.21, the Notification Letter specified one area of derogatory information described in 10
C.F.R. § 710.8. The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access
authorization. The individual requested a hearing, which request was forwarded

to the Office of Hearings and Appeals. I was appointed the Hearing Officer in this matter. I convened a
hearing at the DOE field site where the individual works. Three witnesses testified at the hearing: the
individual and two coworkers who testified as character witnesses. The transcript of that hearing is
hereinafter cited in this opinion as Tr.
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The derogatory information cited in the Notification Letter falls within subsection L of 10 C.F.R. § 710.8.
Criterion L covers information that shows that the individual has engaged in unusual conduct or is subject
to circumstances which tend to show that he is not honest, reliable, or trustworthy, or which furnishes
reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause
him to act contrary to the best interests of the national security. 10 C.F.R. § 710.8(l). To support this
position, the Notification Letter describes three bases. First, the Notification Letter states that the
individual was charged with trespassing in XXXXX, alleges that the individual told two different stories to
the police about the incident, and alleges that he told a third story about the incident during his Personnel
Security Interview (hereinafter referred to as PSI). Second, the Notification Letter alleges that the
individual provided conflicting information regarding his relationship with the neighbor whose house he
entered without permission. At different times, the individual characterized his relationship as “not very
close,” “friendly,” and “knew them well enough to know that they were moving.” Notification Letter dated
XXXXX, at Attachment 1. Finally, the Notification Letter alleges that the individual stated during his PSI
that he did not go any further than the patio of his neighbor’s house, while the police report of the incident
indicates that one child stated that the individual was standing in the doorway of her room. The
Notification Letter also states that the individual told the police that he was aware that it was her room.Id.

As an initial matter, at the hearing the attorney for the individual pointed out a number of errors contained
in the Notification Letter. Tr. at 15-18. With respect to the second basis cited above, the attorney pointed
out that in his view the statements made by the individual are not mutually exclusive and that there is no
conflict among them. The Notification Letter stated that the individual provided conflicting information
regarding his relationship with his neighbor. However, upon inspection it is evident that this information is
not conflicting. One can easily describe a relationship as friendly at the same time as being not very close.
And as the individual’s attorney pointed out, “it’s certainly not unusual for one neighbor to know when
another’s moving, even though they’re not the best of friends, or they’re just normal neighbors, as
anybody would be.” Tr. at 15. After reviewing the record, I must agree that the individual’s statements
about his relationship with his neighbors do not support a finding that he provided inconsistent statements
to the DOE or that the individual is not honest or trustworthy.

With respect to the third basis cited in the Notification Letter, the attorney pointed out that the individual
did not state in his PSI that he had gone no further than the patio of his neighbor’s house. On the contrary,
the individual stated during his PSI that he entered his neighbor’s house, PSI at 18 and 20, and restricted
his movement in the house to the first room he entered. PSI at 21, 26, and 29. Furthermore, the attorney
pointed out that the police report did not indicate that the individual was standing in the doorway of a
child’s room. Rather, the police report states that the wife reported to the police officer that one child said
that someone (not necessarily the individual) was standing in her room. The police report also states that
both daughters told the police officer that someone was standing in the doorway of the daughters’ room.
Finally, the wife’s written statement indicates that one daughter told her that her father was standing in the
doorway to her room. Under these circumstances, I find that the third basis cited in the Notification Letter
is not true and does not support a finding that the individual’s conduct indicates that he is not honest or
trustworthy.

Despite the fact that two of the bases cited in the Notification Letter are not supported by the facts in the
record and therefore do not form a proper basis for finding that the individual is not honest and
trustworthy, there remain the essential elements of the first basis cited as a security concern: the individual
was charged with trespassing and told differing stories about the events surrounding his activity. The
remainder of this opinion will address the evidence in the record concerning the trespass, and concerning
the individual’s subsequent statements about the surrounding events.

I will start my analysis with the police report of the trespassing incident. It was submitted in this
proceeding by the DOE Counsel as Exhibit 7. The report was written by the police officer who responded
to a call that a man had just chased his neighbor out of his house. It was written the day after the incident.
The report is a narrative and relays the officer’s conversations with three of the members of the family
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who lived in the house that the individual had entered while everyone was asleep. The report describes
conversations with the wife and with two daughters who were six and nine years old at the time. It does
not report a conversation with the husband, although the husband was on the scene and, according to the
wife and the individual, played a role in the events. The report also relays the conversation the officer had
with the individual the night of the incident. Finally, attached to the report are two written statements, one
by the wife and one by the individual.

The police report of the incident raises a number of questions that are not answered in the record of this
proceeding and call into question the accuracy of the report. The report in part recounts the events that the
wife told the police officer. It states that the wife stated that she was asleep when she heard a noise in her
house. She then heard her dog growling and got up. She then heard someone running through the house.
The police report continues that after hearing someone running through the house, the wife went to the
living room, saw the sliding glass doors open, and walked outside into the backyard. There, she saw the
individual jumping over the fence, with her dog in pursuit. The police report continues that the wife went
back into the house, woke her husband, and told her what she had seen. One of her daughters came out of
her room and stated that someone had been in her room. The wife and husband then went outside and
observed the individual hiding behind a car. At that point, the report says that the wife recalled that the
individual stood up and came toward her.

The wife’s statement, written apparently that same night, recounts a much different series of events. In her
statement, she says that she awoke when she heard her dog growling. She states that she then went down
the hallway to check on her daughters, and that one of them was awake. The wife then asked her daughter
why the dog was growling. The wife reports that the daughter said that her father had been standing in her
doorway and that the dog growled at him. The wife states that she “knew it wasn’t [her] husband.” She
then heard noise in the backyard, so she woke her husband. The wife then states that she went into the
garage and opened the door to the backyard: there was no one in the backyard. The wife, together with her
husband, then went to the front of their house, saw someone running, and yelled after him. The husband
and wife continued to walk toward their neighbor’s house. At this point, the wife states that the individual
walked out from behind a neighbor’s car.

These are obviously much different renditions of the events during the night in question. In her statement,
the wife makes no mention of a noise in the house other than her dog’s growling, and does not report
hearing someone running through the house. Upon awakening, the wife reports in her statement that she
went down the hallway to check her daughters. The police report, however, states that she said she went
into the living room, saw that the sliding glass doors to the patio were opened, went outside, and saw the
individual jumping over the fence. The wife’s statement does not mention going into the living room.
Indeed, her statement says she went into the garage to get into the backyard. Her statement also reports
seeing no one in the backyard. Her statement indicates that the first time she saw someone was after she
and her husband were in front of their house. The large number of serious discrepancies between the
police report and the wife’s written statement lead me to question whether the police report accurately
reflects what the wife, and others, told the police officer who wrote it.

At the hearing, the individual testified about the events of that night. His testimony was consistent with the
events he recounted in his PSI. He testified that he knew his neighbors were moving and thought that they
were spending the night in their new house. He testified that he went to his neighbor’s back yard between
three and four o’clock in the morning because he wanted to swim in the pool in their backyard. Tr. at 33.
He stated that he stepped into the pool and noticed that the sliding glass door to their house was open. Tr.
at 35. He then went into the house through the open door. Id. The individual then stated that he took five
steps into the room, which was the living room of the house. Id. According to the individual, he did not go
any further into the house because at that time his neighbor’s “pit bull dog came around the corner and
licked his chops a couple of times, and came after me.” Tr. at 36. The individual reports that he then ran
out the door and tried to jump back over the five-foot-high fence between his neighbor’s and his house.
Id. He claims that when he tried to jump over the fence he fell and landed on a tree stump on which his
neighbor had chopped wood. He then testified that he hesitated because he had the wind knocked out of



Case No. VSO-0148, 26 DOE ¶ 82,796 (H.O. Klurfeld Oct. 10, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0148.htm[11/29/2012 1:33:33 PM]

him. Since the fence ended at the sidewalk, the individual then ran toward the street and around the end of
the fence toward his own house.

It is not possible on the basis of this record to reconcile these stories. If the pit bull dog had been defending
his house and running after the individual, it would appear that the individual would have been caught by
the dog when he failed to jump over the fence and had the wind knocked out of him when he fell on a tree
stump, unless the individual closed the sliding glass door on exiting the house. This last event is not
reported by anyone, including the individual. Although the police report states that the wife reported that
the door to the patio was open and that she went through it to get to the backyard, the wife’s statement
contradicts this report. In her statement, she reported that she went into her backyard through a door in the
garage, not through the sliding glass door. The wife’s statement does not discuss the whereabouts of the
family’s pit bull dog at this time.

The DOE regulations state that “[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). After carefully considering
the record in view of the standards set forth in 10 C.F.R. Part 710, I find that some of the derogatory
information presented by DOE in this case is accurate. The individual did in fact trespass in XXXXX. He
pled guilty to that charge. He was sentenced to perform 80 hours of community service and serve
probation. According to a document submitted at the hearing, the individual has completed the punishment
decreed by the court. Part of that punishment was probation, which has now been terminated, indicating no
further criminal violations by the individual. XXXXX Order of the XXXXX Court XXXXX. The
individual has also admitted that during the night in question he gave a number of differing reasons for
why he had trespassed. One of these stories -- that he went into the house looking for marijuana -- the
individual admits was designed to pressure his neighbor into not reporting the incident to authorities if he
did in fact possess marijuana in the house. This is also disturbing. However, since the night of the incident,
the individual has told a consistent story to DOE personnel security during his PSI and at the hearing.

I also find that, contrary to statements in the Notification Letter, the individual did not provide conflicting
information about his relationship with his neighbors. Furthermore, I find that the individual did not state
during his PSI that he went no further than the patio of his neighbor’s house. The individual clearly
maintained during the PSI that he entered the house but restricted his movement to the living room, the
first room that he entered through a sliding glass door. PSI at 18, 19, 20, 21, 26, 29. Accordingly, the
second and third bases cited in the Notification Letter are not supported by the record.

The DOE regulations require that I consider the following factors in rendering this opinion: the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct, including
knowledgeable participation; the frequency and recency of his conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).

The events in this case are troubling. For a person that holds an access authorization, trespassing is a very
serious matter. Whether it is done out of curiosity or to retrieve something lost, going where someone is
not authorized to be raises valid security concerns. The event occurred when the individual was 45 years
old and did not occur “in his youth.” On the other hand, there is no evidence in the record to suggest that
he has ever been arrested or charged with a crime before, and the individual testified that he has never
been in trouble with the law before this event. The trespass occurred more than XX months ago, and the
individual has completed probation and has not been charged with any other offense. The individual has
also testified that it was a very foolish thing to do and has shown remorse for his actions. After hearing the
individual testify and reviewing the record in this case, I find that the likelihood that he will do this again
is remote, because he realizes the serious consequences that can occur from such whimsical behavior.
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A good test of the individual’s honesty, reliability and trustworthiness is the individual’s willingness to
discuss events in a candid way with DOE personnel security specialists. Personnel Security Hearing, 25
DOE ¶ 82,778, Case No. VSO-0037 (1995), affirmed (OSA 1996). In that opinion, the Hearing Officer
held that statements to the police at the time of arrest are irrelevant to the question of the individual's
trustworthiness. The Hearing Officer reasoned that the individual there was, at the time of arrest, not
involved in a security investigation. Rather, she was a private citizen who was exercising her constitutional
rights; she had no obligation to respond to the police officer’s questions. Id. Similarly, when the individual
in this case spoke with the police after the trespassing incident, he was not under arrest and was under no
obligation to respond to the officer’s questions. After carefully reviewing the transcript of the PSI and
watching the individual testify at the hearing, it is my opinion that the individual in this case has been
honest in this proceeding about the events that occurred that night in XXXXX.

In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I find that restoring the
individual’s access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, it is my opinion that the individual’s access
authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's opinion within 30 calendar days of
receipt of the opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals

Date: October 10, 1997
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August 7, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:March 31, 1997

Case Number: VSO-0150

This Opinion concerns the eligibility of XXXXXX (the individual) to hold an access authorization(1)
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material." On XXXX, 1996, the individual's
access authorization was suspended pursuant to the provisions of Part 710. In this Opinion, I consider
whether, based on the record before me, the individual's access authorization should be restored. As
indicated below, I am of the opinion that his access authorization should not be restored.

I. BACKGROUND

The individual is a DOE contractor employee who is required to hold an access authorization as a
condition of employment. During the period beginning XXX XX, 1996 and ending on XXX XX, 1996, the
individual was involuntarily hospitalized for psychiatric treatment.

As a result, a DOE Personnel Security Specialist conducted a Personnel Security Interview (PSI) with the
individual. However, this interview did not resolve the security concerns raised by the individual's
hospitalization. The DOE therefore requested that the individual consent to a psychiatric examination. On
XXX XX, 1996, a board-certified psychiatrist conducted a psychiatric examination of the individual on
behalf of the DOE. On the basis of this examination and a review of the individual's psychiatric and
employment records, the DOE psychiatrist concluded that the individual suffered from bipolar and
paranoid personality disorders. His access authorization was suspended and an administrative review
proceeding was initiated in accordance with 10 C.F.R. § 710.9.

The administrative review process was commenced by the issuance of a letter notifying the individual that
information possessed by the DOE created a substantial doubt concerning his continued eligibility for
access authorization (notification letter). The notification letter informed the individual that information in
the possession of the DOE indicated that he has "[a]n illness or mental condition of a nature which, in the
opinion of a board-certified psychiatrist . . . causes, or may cause, a significant defect in judgment or

file:///persecc.htm#vso0150
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reliability." 10 C.F.R. § 710.8(h).

The individual filed a request for a hearing in which he denied the allegations of mental illness. Request
for Hearing. This request was forwarded to the Office of Hearings and Appeals (OHA) and I was
appointed as Hearing Officer. At the hearing, the DOE presented two witnesses: a DOE Personnel Security
Specialist and the DOE Psychiatrist. The individual testified on his own behalf and called his spouse as a
witness. The record of this proceeding was closed when OHA received a copy of the transcript of the
hearing. Transcript of Hearing, Case No. VSO-0150 (hereinafter cited as "Tr.").

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this
Opinion concerning the individual's eligibility for access authorization are the following: the nature,
extent, and seriousness of his conduct; the circumstances surrounding the conduct, including
knowledgeable participation; the frequency and recency of the conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these
factors to the testimony and exhibits presented by both sides in this case.

The regulations state that a hearing is "for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has made a
showing of derogatory information raising security concerns, the individual must convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that security
determinations should err, if they must, on the side of denials. See Department of the Navy v. Egan, 484
U.S. 518, 531 (1988); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security clearance). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
Personnel Security Review, Case No. VSO-0002, 24 DOE ¶ 82,752 at 85,511 (1995). In the present case, I
have reached the opinion that the individual has not met his burden of proving that restoring his clearance
is clearly in the national interest.

III. ANALYSIS AND FINDINGS OF FACT

The series of events which have resulted in the present hearing began in XXX of 1996 when the individual
was informed of the impending death of his father. Soon afterward, the individual, accompanied by his
spouse, drove from XXX to XXX where his parents resided. Shortly after he arrived at this location, his
father passed away. He spent the following week with his mother. During this time, the individual was
subject to a number of highly stressful situations. After spending approximately a week in XXX, the
individual and his spouse decided to visit his eldest daughter's family (which included their son-in-law
and granddaughter) in XXX. The individual and his spouse then drove from XXX to XXX, getting little or
no sleep along the way.

The record contains contradictory accounts of the events that transpired after the individual arrived in
XXX. Apparently, the individual's behavior in XXX concerned some of his family members. Those family
members encouraged the individual to undergo a medical exam at the ECMC. As a result of this
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examination, the individual was involuntarily admitted to ECMC for psychiatric observation and treatment
on XXX XX, 1996. The medical staff at ECMC diagnosed the individual with bipolar disorder and further
concluded that he was suffering an acute manic episode. The individual remained involuntarily confined at
ECMC for approximately XX days.

The individual's hospitalization for treatment of bipolar disorder raised serious security concerns under the
criteria set forth at 10 C.F.R. § 710.8(h). Section 8(h) provides that a serious security concern is raised
when an individual has:

An illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability.

10 C.F.R. § 710.8(h). In order to resolve the security concerns raised by the individual's hospitalization
and diagnosis, the DOE arranged for the individual to be examined by a DOE sponsored psychiatrist. The
DOE sponsored psychiatrist reviewed copies of ECMC records concerning the individual's hospitalization.
On XXX XX, 1996, the DOE Psychiatrist conducted a psychiatric examination of the individual. After
reviewing these records and examining this individual, the DOE psychiatrist concluded that the individual
had both a bipolar disorder and a paranoid personality disorder. The DOE Psychiatrist further concluded
that the individual lacked sufficient judgment and reliability to maintain his DOE access authorization. As
a result, the individual's access authorization was suspended and the present administrative review was
commenced.

I am convinced that, at the time that the individual was examined by the DOE Psychiatrist, he was in an
acute manic phase that was symptomatic of a bipolar disorder. I base this finding upon both the written
report prepared by the DOE Psychiatrist and his testimony at the hearing. After conducting his XXX XX,
1996, psychiatric interview of the patient, the DOE Psychiatrist concluded:

[T]he subject continues to show some symptoms that are congruent with a bipolar disorder, manic type.
He still has grandiose thinking. He still is delusional and paranoid in a grandiose and mood-congruent
manner. His speech is loose at times and circumstantial. His defensiveness and guardedness did not allow
for further access to other symptoms that might support ongoing difficulties, though the ones that could be
seen during the interview made it clear that the subject was continuing to suffer with a bipolar disorder.
He could not cover up his loosening of associations, circumstantiality, and pressured speech when
confronted.

XXX XX, 1996, Psychiatric Evaluation at Page 9. The DOE Psychiatrist also diagnosed the individual
with a paranoid personality disorder. Id. Accordingly, I find that the record contains sufficient evidence of
an illness or mental condition which causes or may cause a defect in judgment and reliability to warrant
the suspension of his clearance.

The remaining question before me is whether there are any mitigating factors indicating that the
individual's access authorization should be restored despite his mental disorders. 10 C.F.R. § 710.7(c).
After having the opportunity to observe the individual's testimony at the hearing, the DOE Psychiatrist
testified that there are mitigating circumstances in the present case. The DOE Psychiatrist testified that the
individual has "recovered from the acute manic illness . . .." (Tr. at 194). To this end he testified:

I would say that the illness that had caused the defect of judgement and reliability is mitigated now by
time, and the symptoms have lessened to the point where I would say that he's not at risk today.

(Tr. at 244). Moreover, the DOE Psychiatrist's testimony also indicates that in his opinion, the individual's
paranoid personality disorder does not create a defect in the individual's judgment and/or reliability. For
example, the DOE Psychiatrist testified that:

If [the individual] had come to my attention for no other external events aside from the paranoid
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personality, I'm not sure how that would have been brought to our attention. If its just that, I would then
suggest that since he's had that for 35 years or 30 years, and it hasn't interfered with his work, and he's not
been reprimanded, and he's not consuming alcohol, and he's not getting into fights, and he's a hard
working man, and he drives, like, an hour and a half each way and he's supporting a family and two
households, with the XXX House, so he is a hardworking man. He is a good family man. He's just very
opinionated. And I would not say that his paranoid personality, in and of itself, would have been such to
cause him defect in judgment or reliability within the meaning of the codes.

(Tr. at 197). The DOE Psychiatrist apparently believes that since the individual's bipolar disorder is no
longer in an active state, his judgment and reliability are currently without a significant defect.

However, the DOE Psychiatrist did testify that the individual could suffer a relapse of his bipolar disorder,
especially if he was subjected to severe stress. (Tr. at 244). If the individual does suffer a relapse, it is
likely that his judgment and reliability will once again become significantly impaired. (Tr. at 195). While
it is clear that the individual has a biological predisposition to manic episodes, the likelihood of
reoccurrence is unclear. (Tr. at 139, 195 and 197). The DOE Psychiatrist testified that the individual is
more likely to have a manic episode than the average person, but was unable to say how much more
likely. (Tr. at 198). The only quantification of the risk that the DOE Psychiatrist was willing to provide
was that he considered a relapse of the individual's Bipolar disorder to be possible but not probable. (Tr. at
246-47). The DOE Psychiatrist did however, discuss several factors in the present case which may militate
against the probability of another manic episode. (Tr. at 194, 197-98). Specifically, the DOE Psychiatrist
noted that the individual has had only one manic episode in over 50 years, that the individual was able to
recover from his episode, that the one episode apparently resulted from a series of unusually severe
stressors, the individual is a good and reliable worker, and that the individual has an unusually supportive
spouse. Id. On these bases, the DOE Psychiatrist opined that the individual "could go the rest of his life
without an episode." (Tr. at 198).

Unfortunately, the individual's paranoid personality complicates the situation. (Tr. at 158-59, 196- 98). The
individual refuses or is unable to recognize that he is at risk for having additional manic episodes and has
not followed up on the treatment recommendations made by the ECMC staff and the DOE Psychiatrist.
Upon admission to ECMC, the individual was prescribed Lithium and Haldol. When the individual was
discharged, he discontinued the Haldol and Lithium because of the side effects. (Tr. at 229-33). The DOE
Psychiatrist recommended that the individual continue on mood stabilizing medicine and possibly
neuroleptic medication for a period of six months to two years. (Tr. at 136-37); Report of Psychiatric
Examination at 11. In addition, the DOE Psychiatrist found that the individual required ongoing counseling
and education about his disorders. (Tr. at 160). Unfortunately, the individual has steadfastly refused to
continue his medication and has not sought counseling. In fact, the individual refuses to believe that he
may have a mental disorder. According to the DOE Psychiatrist, this failure to accept the fact that he has a
mental illness and to undergo the recommended treatment complicates his ability to avoid relapse. (Tr. at
196-98, 244-45). The DOE Psychiatrist testified that this inability or unwillingness to accept the
recommended treatment poses a risk. (Tr. at 158-59).

The individual's refusal to continue treatment increases the possibility of relapse. Id. In evaluating the
potential risk posed by the possibility of relapse, I must consider both the likelihood of relapse and the
potential consequences of a relapse. In the present case, the probability of a relapse occurring has been
described by the DOE Psychiatrist as possible but not probable. (Tr. at 246-47). Accordingly, I find that
the individual would most likely not have a second manic episode.

If the individual had another manic episode however, he could be expected to experience an extremely
significant defect in judgement and reliability. Even though, it is more likely than not that the individual
will not experience another manic episode, when I consider the likely consequences of an additional manic
episode, I must conclude that, in this case, the possibly of relapse poses an unacceptable risk.

The individual's unwillingness to accept treatment for his condition reflects unfavorably upon his
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judgment. This unwillingness to acknowledge his disorders has contributed to my concerns about the
individual's present judgement and rationality. At the hearing, the individual repeatedly claimed that he
"was given drugs of unknown or experimental quality" by the ECMC staff. (Tr. at 207, 223- 225). He
further claimed he was given the experimental drugs because he "was an ideal guinea pig." (Tr. at 223).
The individual even tried to explain an incident during his hospitalization in which he barricaded himself
and two hostages in a lounge area by claiming both that he was under the influence of "experimental
drugs" and by claiming that he was responding to intentional harassment by the ECMC staff. (Tr. at 224
("their objective seemed [to be] to upset you. Keep you upset, on the ragged edge and they was seeing how
this medicine would affect you. That's why I think it was experimental.")). For these reasons, I harbor
grave concerns about the individual's rationality and judgment. I cannot recommend the restoration of the
individual's access authorization while harboring such grave doubts.

I recognize that a board-certified forensic psychiatrist (the DOE Psychiatrist) has listened to the same
testimony that I have and concluded that there is no present defect in the individual's judgment and
reliability. However, as the Part 710 regulations dictate, it is the Hearing Officer who must make a
predictive assessment of risk in order to make a common sense judgment of "whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a). Sometimes Hearing Officers are required to make
determinations which are contrary to the recommendations of medical experts. If the opinions of medical
experts were binding on Hearing Officers, this process would be transformed into a simple matter of
obtaining a medical diagnosis which calls into question an individual's judgement or reliability, or vice
versa. Personnel Security Hearing, 25 DOE ¶ 82,751 at 85,503 (1995); affirmed 25 DOE ¶ 83,014 (1995)
(OHA, 1995); terminated, (OSA, 1995). Such a decision rule is clearly not contemplated by the DOE
Security regulations.

IV. CONCLUSION

Because of my concerns about the possibility of relapse and the doubts about the individual's judgment
raised by his refusal of treatment and unusual testimony, I am unable to recommend the restoration of the
individual's access authorization. I therefore find that because of the individual's illness or mental
condition, the DOE has properly invoked 10 C.F.R. §710.8(h). While I have found that mitigating
circumstances exist, I am still of the opinion that restoration of his access authorization would not be
consistent with the national interest. Accordingly, I find that the individual has not shown that restoring his
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

file:///cases/security/vso0011.htm
file:///cases/sercurity/vsa0011.htm
file:///security/terminat.htm
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19901 Germantown Road

Germantown, MD 20874-1290

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: August 7, 1997

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.
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Case No. VSO-0151, 26 DOE ¶ 82,793 (H.O.
Cronin September 10, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

September 10, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:March 31, 1997

Case Number: VSO-0151

This opinion concerns the eligibility of XXXXXXXXXXX ("the individual") for continued access
authorization under the regulations set forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.(1)The individual's
access authorization was suspended by an office of the Department of Energy (the DOE Office). As
explained below, it is my opinion that the individual's access authorization should not be restored.

I. Procedural Background

The individual is a DOE employee whose position required that he possess an access authorization. Over a
number of years, the DOE Office received unfavorable information regarding the individual's conduct
allegedly indicating that he had harassed three female co-workers and his ex-spouse. Pursuant to 10
C.F.R. § 710.9(a), several recorded Personnel Security Interviews (PSIs) were conducted with the
individual. Additionally, the DOE Office requested that the individual be evaluated by a board-certified
DOE contractor psychiatrist (DOE Psychiatrist). The DOE Psychiatrist issued two reports regarding the
individual and concluded that the individual suffered from mental illnesses that could affect his judgment
or reliability. Because the concerns regarding the individual were not resolved by the PSIs or the DOE
Psychiatrist's reports, the DOE Office suspended the individual's access authorization and requested from
the Director of the Office of Safeguards and Security the authority to conduct an administrative review
proceeding under 10 C.F.R. Part 710, Subpart A.

The administrative review proceeding began with the issuance of a Notification Letter. That letter
informed the individual that information in the possession of the DOE created a substantial doubt
concerning his eligibility for access authorization. In accordance with 10 C.F.R. § 710.21, Enclosure 1 of
the Notification Letter included a statement describing the derogatory information. In a letter dated
January 30, 1997, the individual requested a hearing regarding the allegations contained in the Notification
Letter. The DOE Office forwarded the individual's request for a hearing to the DOE's Office of Hearings
and Appeals. On April 2, 1997, I was appointed the Hearing Officer in this matter.

file:///persecc.htm#vso0151
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A telephone conference and hearing were subsequently held within the time periods specified in 10 C.F.R.
§ 710.25(f) and (g). At the hearing, the DOE Counsel presented two witnesses, a DOE Personnel Security
Specialist and the DOE Psychiatrist. In addition to the individual, five witnesses testified on his behalf:
three coworkers and two acquaintances. During the course of this proceeding the DOE Counsel submitted
56 exhibits (Exs.) and the individual submitted one exhibit which contained, among other materials, sworn
statements from two coworkers. (2) On August 11, 1997, I received the transcript of the hearing
(hereinafter cited as Hearing Tr.).

II. Statement of Derogatory Information & the Individual's
Response

In Enclosure 1 of the Notification Letter, the DOE Office alleges derogatory information under
Subsections 710.8(h) (Criterion H) and 710.8(l) (Criterion L). Criterion H pertains to information that an
individual has

[a]n illness or mental condition of a nature which, in the opinion of a board certified Psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability.

10 C.F.R. § 710.8(h). Criterion L describes derogatory information indicating that the individual has

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interest of national security.

10 C.F.R. § 710.8(l). The information presented in support of the Criterion L allegation is briefly
summarized below. (3)

Enclosure 1 describes a series of incidents in which the individual is alleged to have harassed three female
co-workers during the period from 1989 to 1996. During this period, the individual is alleged to have had
or attempted to have a romantic relationship with each of the co-workers. When each of the co-workers
indicated that she did not wish to be romantically involved with the individual, the individual is alleged to
have engaged in various harassing acts toward each woman such as: repeatedly telephoning the co-worker
concerned; repeated attempts via the phone or in person to persuade the co-worker concerned to resume
the relationship; repeatedly visiting or being within close physical proximity with the co-worker concerned
at the workplace even though she had indicated that she no longer wished any contact with the individual;
sending presents to a co-worker despite the fact the co-worker concerned had previously indicated that she
did not wish to be given such presents; and physically following the co-worker concerned at work as well
as in the community.

The individual also is alleged to have engaged in harassment of his ex-wife during their breakup and
divorce. After the individual and his ex-wife separated, the individual is alleged to have made numerous
phone calls to his ex-wife's parent's house attempting to speak with his ex-wife.

With regard to Criterion H, Enclosure 1 referenced the information listed under Criterion L. In addition, it
listed other derogatory information which is described as follows. On April 18 and April 30, 1996, the
individual underwent a psychiatric evaluation by the DOE Psychiatrist. The DOE Psychiatrist issued two
reports in which he diagnosed the individual as suffering from a depressive disorder and mixed personality
disorder. The DOE Psychiatrist also concluded that the individual suffered from illnesses that cause a
significant defect in judgment and reliability.
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In a submission dated January 30, 1997, the individual requested a hearing on the allegations contained in
the Notification Letter but did not respond to any of the specific allegations. Pursuant to 10 C.F.R. §
710.21(b)(5), the individual's submission is deemed to be a general denial of all of the allegations
contained in the Notification Letter.

III. Standard of Review

The DOE regulations state that "[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have
considered in rendering this Opinion concerning the individual's eligibility for access authorization are the
following: the nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct;
including knowledgeable participation; the frequency and recency of the conduct; his age and maturity at
the time of the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for his conduct, the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence. See 10 C.F.R.
§§ 710.7(c), 710.27(a).

It must be emphasized that a DOE administrative review proceeding under 10 C.F.R. Part 710 is not a
criminal case in which the burden is on the government to prove the defendant guilty beyond a reasonable
doubt. See Personnel Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 at 85,834, aff'd, 25 DOE
¶ 83,016 (1996) (VSO-0078). In this type of case, we are dealing with a different standard, one that is
designed to protect national security interests. A hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that granting him access authorization
"would not endanger the common defense and security and would be clearly consistent with the national
interest." VSO-0078, 25 DOE at 85,834 (quoting 10 C.F.R. § 710.27(d)). This standard implies that there
is a strong presumption against the granting or restoring of a security clearance. See Personnel Security
Review (Case No. VSA-0057), 25 DOE ¶ 83,009 at 86,539 (1996) (citing Dep't of Navy v. Egan, 484 U.S.
518, 531 (1988), and Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991)). Consequently, it is necessary and appropriate to place the burden of persuasion on the individual
in cases involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶
82,752 at 85,511 (1995). As discussed below, after carefully considering the entire record, I find that the
individual has not met this burden.

IV. Findings of Fact and Analysis

A. Criterion L

The derogatory information regarding the individual concerns his personal interactions with his ex- wife
and three female co-workers. I will make a separate factual finding regarding the information pertaining to
the individual's ex-spouse and each co-worker separately and then discuss the security implications raised
by this information. (4)

(1) Individual's ex-spouse

On one occasion before their separation, the individual had a heated argument with his ex-spouse. During
this argument, the individual pointed an unloaded shotgun at himself and asked his ex-spouse whether he
should "end it all." Ex. 18 at 103-105 (individual's February 12, 1996 PSI). Subsequently, in June 1990,
the individual separated from his ex-spouse. Id. at 73. Immediately after this separation, the individual

file:///cases/security/vso0078.htm
file:///cases/security/vsa0078.htm
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made numerous daily phone calls to his ex-spouse, who was staying with her mother. The individual
would call his ex-spouse as many as four times daily. Ex. 31 at 13-15 (individual's June 7, 1996 PSI). On
occasions where the individual's ex-spouse would hang up on the individual, the individual would call and
hang up or let the phone ring 8 to 10 times. Ex. 18 at 73; Ex. 22 at 4 (case evaluation report pertaining to
1995 Office of Personnel and Management background check on individual). Eventually, the individual's
ex-mother-in-law told the individual to cease calling her telephone number because of the numerous
arguments the individual and his spouse were having. Ex. 18 at 5-6. In November 1991, the individual
failed to return his daughter to his ex-spouse from a scheduled visit. Ex. 31 at 33. At that time of the visit,
the individual's ex-spouse had legal custody of the child. Id. at 31. Ultimately, the individual did return his
daughter to his ex-spouse. Id. at 37.

At the hearing, the individual did not present any evidence contesting the accuracy of the derogatory
information regarding the harassment of his ex-spouse. In reviewing the individual's PSIs, I note that he
essentially has not denied the accuracy of the derogatory information described above. However, with
regard to his failure to return his daughter, the individual stated in a PSI that he kept his daughter because
his ex-spouse informed him that she was not going to honor her promise to live in the same city he lived.
That promise was an incentive for him to agree to a custody arrangement in which he would have custody
of their son and she would have custody of their daughter. Ex. 31 at 31. Upon failing to return his daughter
he asked for an emergency court hearing to request custody of both his children. Id. at 35. The individual
was denied custody of his daughter at that hearing and returned his daughter to his ex-spouse. Id. at 37.

The facts above regarding the individual's conduct towards his ex-wife demonstrate a number of instances
where the individual has not shown reliability or trustworthiness. The calling his ex-spouse numerous
times appears to be a form of harassment towards his ex-spouse especially since the individual has
admitted that after an argument he would call and hang up or let the phone ring for 8 to 10 times. Ex. 18 at
73; see also Ex. 22 at 4. At a PSI the individual eventually realized the problem with this conduct on the
phone ". . . and what I learned quickly is uh . . . just quit buggin' her. And if I need to talk with her, I was
more than willing to leave a message with the machine or with her folks." Ex. 18 at 73.

The individual's failure to return his daughter after a scheduled visit also demonstrates a lack of reliability.
While the individual may have felt justified in keeping his daughter in order to keep his children together,
he should have returned his daughter to his ex-spouse in compliance with his custody agreement. The
individual could have requested a hearing challenging his ex-spouse's plan to move. This failure to honor
his custody agreement demonstrates an instance where the individual lacked reliability, although its import
is mitigated somewhat by the fact that after he improperly kept his daughter he did seek judicial relief.

The individual's action with the shotgun also demonstrate a lack of judgment and reliability. The
individual stated in a PSI that he could not have fired the shotgun while he pointed it at his head and that
it was unloaded. This act is significant in light of the fact that it occurred during a heated argument
between himself and his then wife and at a point in his life when he was having problems at his job and at
home. See Ex. 18 at 103. Further the individual admits that at one point the shotgun was pointed at his
then spouse. Id. at 104-105. Additionally, the individual stated that during this incident he was attempting
to put the shotgun away since "[I] was in the right frame of mind to know that I didn't want it [the
shotgun] too available." Id. at 104. The individual's use of even an unloaded shotgun to threaten harm to
himself shows questionable reliability and judgment.

In sum, the individual's conduct towards his ex-wife demonstrates that the individual has shown
questionable reliability and trustworthiness. While these incidents occurred a number of years ago the
derogatory information pertaining to the three female co-workers gives them relevance for my opinion
regarding the individual's suitability for continued access clearance.

(2) Employee A

In May of 1990, Employee A began employment at the DOE site at which the individual was employed.



Case No. VSO-0151, 26 DOE ¶ 82,793 (H.O. Cronin September 10, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0151.htm[11/29/2012 1:33:34 PM]

Ex. 43 at 2 (Employee A interview summary). At the start of their relationship Employee A informed the
individual that she wanted only to be friends with the individual. Id.; Ex. 22 at 3. The individual and
Employee A went out to dinner several times and attended a health club together. Ex. 22 at 3. However,
the individual began to repeatedly request a romantic relationship with Employee A, which she would
consistently refuse. Id. Because the individual was so persistent in his requests for a romantic relationship,
Employee A decided to end her relationship with the individual. Id. Nevertheless, she later resumed her
friendship with the individual after talking with him at the health club. During the resumption of their
friendship, the individual would occasionally stop by Employee A's office. Id. The individual again began
to continually insist that their relationship become romantic and would bring up the subject while visiting
her office and as she worked out at the health club. Ex. 43 at 2. Consequently, Employee A asked the
individual to stay away. Ex. 22 at 3. Despite this request, the individual continued to visit and call
Employee A. Id. Employee A contacted the Industrial Relations Department regarding the individual. The
Industrial Relations Department advised her to have a supervisor contact the individual and inform the
individual to cease contact with her. Ex. 43 at 2. The supervisor contacted the individual sometime in mid
to late 1992. Since the supervisor's conversation with the individual, the individual has not had any non-
professional contact with Employee A except for one occasion in 1995 while both were in the health club.
During that meeting the individual sought to apologize to Employee A for having had to involve her in his
various investigations by security officials at the DOE facility where they worked. Ex. 22 at 3-4; Ex. 18 at
43-47, 133.

At the hearing, the individual testified that the description of his conduct contained in the Notification
Letter (describing most of the findings above) was basically accurate. Tr. at 205. The individual conduct in
continuing to visit with and call Employee A after she had indicated that she no longer wished to see him
constitutes harassment. Significantly, the individual's harassing conduct required the intervention of
Employee A's supervisor. I find that the individual's conduct regarding Employee A demonstrates a lack of
judgment and reliability. The individual's lack of reliability is typified by the fact that even after being
given a warning by Employee A's supervisor and being involved in harassment allegations concerning
Employee B, the individual nevertheless still contacted Employee A in 1995.

(3) Employee B

In April 1993, the individual met Employee B, a co-worker at the DOE facility where the individual
worked. Ex 45 at 2 (Employee B PSI). On April 27, 1994, Employee B separated from her husband and
rented a room at the individual's residence. Id. at 3, 41. After she moved to the individual's residence,
Employee B and the individual had an intimate romantic relationship lasting approximately a week. Id. at
32, 43. On May 23, 1994, Employee B moved out of the individual's residence with police assistance. Id.
at 8.

After Employee B moved out of the individual's residence, the individual made a number of calls to her
and her family even though she had informed him that she no longer wished to talk to him. Ex. 45 at 9-10,
28, 38; Ex. 38 at 36, 53-54 (individual's April 13, 1995 PSI). The individual also mailed to Employee B's
father a letter expressing his love for Employee B and stating his desire for a long term relationship with
her. Ex. 47; Ex. 38 at 64. On May 31, 1994 the individual loaded his truck with Employee B's belongings
and drove to their job site in an attempt to return her property. Ex. 45 at 10-11; Ex. 38 at 24. When the
individual refused to allow Employee B's friend to pick up various items from his truck, she asked that he
throw the items away. Ex. 45 at 11; Ind. Ex. 1 (May 31, 1994 Datebook page).The individual refused and
Employee B subsequently picked up the items from his residence. Id. at 11-12; Ex. 38 at 16. After
Employee B picked up various item from the individual's residence, the individual began to mail other
property she had left at his residence (such as tires, silverware and soap) to Employee B at her parents
residence. Ex. 45 at 13; Ex. 38 at 66-69, 133-34. Employee B sent the individual a letter dated July 7, 1994
stating that she wanted no contact with him via mail. Ex. 36 at 4.

In September 1994, the individual mailed to Employee B a letter regarding the ending of relationships. Ex.
45 at 24-25; Ex. 38 at 85. Later that month, the individual made physical contact with Employee B on two
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separate occasions and once blocked a passage way such that she would be deliberately forced to pass the
individual in close proximity. Ex. 45 at 22, 25. Beginning in September 1994, Employee B also began to
receive catalogues she considered "obscene" at her family's and brother's residences. Id. at 29-30. During
September and October of 1994, Employee B noticed on several occasions that the individual was
following her in his truck. Id. at 31-34. The individual's employer suspended him for a week for his
conduct towards Employee B. Ex. 38 at 33- 34, 123-124.

While the individual has not challenged most of the factual findings described above, the individual
challenges the DOE's allegations that some of his conduct towards Employee B constitutes harassment.
Specifically, the individual asserts that his bringing Employee B's property to the DOE work site was not
an act of harassment since his supervisor encouraged him to bring Employee B's property to work in order
to give it to her. See Ind. Ex. 1 (May 31, 1994 Datebook page).With regard to the allegation that he
harassed Employee B by mailing her property to her, the individual asserts that the EEO counsellor
instructed him to mail these items to her and that he stopped mailing her property once he received her
July 7, 1994 letter on July 23, 1994. Consequently, the individual argues that his mailing of these items
should not be construed as harassment. The individual also asserts that the letter he sent to Employee B's
father was sent for the purpose of insuring that she receive the money she had left in one of his accounts.
Tr. at 196. The individual also denies intentionally sending any catalogues to Employee B and asserted that
the U.S. Post Office forwarded the catalogues. Tr. at 192, 205. In support of this assertion, the individual
has submitted recently dated mail addressed to Employee B at his address. See Ind. Ex. 1. (copies of
envelopes addressed to Employee B). Additionally, the individual asserts that his following Employee B
were the result of his coincidentally driving at the same location as Employee B. The individual has also
submitted into the record pages from a 1994 Datebook containing what he claims are his contemporaneous
notes and recollections regarding various interactions with Employee B. See Ind. Ex. 1 (Datebook pages).

After examining all of the evidence in the record, I cannot conclude that the individual's sending of
Employee B's property via the mail is harassment; nor can I conclude that the "obscene" catalogues
originated from the individual. The transcript of one of the individual's PSIs indicates that the interrogator
informed the individual that the EEO Counsellor had stated that he had recommended to the individual
that he should mail Employee B's property to her and that the EEO Counsellor then told the individual to
stop mailing the property after Employee B complained to him regarding the mail. Ex. 31 at 69. Given this
fact and the lack of evidence that the individual mailed property after receiving Employee B's letter or
being told by the EEO Counsellor to stop, I cannot conclude that the mailing of property was an act of
harassment. With regard to the catalogues, while the individual has admitted forwarding Frederick's of
Hollywood and possibly forwarding Adam and Eve catalogues to Employee B, there is no evidence in the
record as to what "obscene" catalogues Employee B actually received. (5) Consequently, I can not
conclude that it was the individual who was responsible for her receiving the catalogues.

Despite these findings, I believe the individual conducted numerous acts of harassment against Employee
B. The acts include making unwanted and numerous phone calls to Employee B; writing a letter to
Employee B's father; inappropriately bringing her property to work; making unwanted physical contact
with Employee B; and following Employee B in his vehicle.

In a PSI, the individual has essentially admitted that the allegations regarding harassing phone calls made
by Employee B are accurate. When asked if the harassment charges made by his ex-spouse and Employees
A and B were lies, the individual stated

Alright, I wouldn't say they're lyin'. I mean, it depends on the term, how you look at the term. Uh. . . when
you first break up with somebody, you try to get ahold of 'em, you're tryin' to get 'em their possessions or
get your possessions, either way. Uh . . . you're tryin' and establish communications. Tension's really tight.
Uh . . . yeah, say . . . say you call and get hung up on; and you call 'em back, and you may hang up on
them. I mean it goes both ways. . . . And. . . and yeah it is a form of harassment; I'm not gonna argue that.

Ex. 31 at 80. I believe that the individual's answer is an admission that he engaged in harassing conduct
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via the phone to Employee B. Additionally, Employee B's account is consistent with the individual's ex-
spouse's account of having received harassing calls upon the breakup of their relationship.

While the individual has vigorously disputed that his letter to Employee B's father was an act of
harassment, I must disagree. At the hearing, the individual testified that he wrote her father to determine if
she had received money that he had sent her and that he had no intent to harass her. Tr. at 196. After
examining the letter, I find the individual's explanation unconvincing. The letter begins with a profession
of the individual's love of Employee B and a very detailed description of the individual's relationship with
her. Ex. 47 at 1-2. The letter goes on to describe the breakup of the relationship, Employee B's alleged
comments regarding how she got another employee fired for harassment, and the two alleged threats
Employee B made to complain to management regarding the individual's harassment of her. Id. at 2. The
letter also states that a check is enclosed and requests that Employee B's father give her the money since
Employee B would not speak with or accept money from the individual. Id. at 3. The letter also asked for
forgiveness for the pain the individual's situation with his daughter caused. While I believe that the letter
did have as one of its purposes to return money to Employee B, it also served to cause embarrassment to
Employee B by detailing facts of her relationship with the individual's. I find this letter unusual since the
individual was a close friend with Employee B's father, whom he had met previously only once or twice.
See Ex. 45 at 10,13. Thus, I believe the sending of this letter was motivated in part to harass Employee B.

I also believe that the individual's conduct in bringing Employee B's property to work was harassment.
From the record before me, it appears that the individual brought Employee B's property to work without
her prior agreement. See Ind. Ex. 1 (May 31, 1994 Datebook page). Given the individual's prior behavior
with his ex-spouse and Employees A and B, I believe that the act of bringing her property to work was
motivated in part by his desire to get Employee B to interact with him. This conclusion is supported by the
response the individual gave when asked in a PSI to describe an example of his "controlling" behavior.
The individual cited as an example his attempt to get Employee B to set a definite time and place where
she would pick up her property. Ex. 18 at 100. I believe that attempting to force another to personally
interact with an individual is harassment. In mitigation, the individual submitted copies of his 1994
Datebook pages which contain entries indicating that he had brought Employee B's property to work on
advice of his supervisor in order that he could give the property to her. See Ind. Ex. 1 (May 31, 1994
Datebook page). Despite the Datebook page, I do not believe that the individual has submitted sufficient
evidence by which I can conclude that his actions were motivated solely by his supervisor's advice. Even
assuming arguendo that the individual's supervisor advised him to bring Employee B's property on the
work site, there is no evidence that this supervisor instructed the individual to refuse to let Employee B's
friend take possession of some of the items or to disregard Employee B's instructions to put the property
outside.

I also find that the individual harassed Employee B by physically touching her at work and by blocking her
pathway so that she would be forced to pass next to the individual. In two PSIs, the individual denied
intentionally brushing against Employee B's shoulder or deliberately blocking her path so she would be
forced to pass him. Ex. 38 at 78; Ex. 18 at 9. However, in the PSIs, the individual admitted he might have
unintentionally contacted Employee B's shoulder and that at a social event he did move so that Employee
B could pass him. Ex. 38 at 78; Ex. 18 at 26. Given the individual's prior relationship with Employee B,
and the nature of his prior conduct and interaction with Employee B I find it unlikely that he
"unintentionally" ran into Employee B or just coincidentally blocked Employee B's path.

Lastly, I find that the individual harassed Employee B by deliberately following her. In his PSIs, the
individual denied intentionally following Employee B. Ex. 38 at 28-29, 58, 61-62. At the hearing, he
submitted a copy of his Datebook in which he recorded two incidents where he was coincidentally in the
same location as employee B while driving. See Ind. Ex. 1 (June 4 and 6, 1994 Datebook pages). The
entries record that on one occasion he was going out for food and in the other he was going to the gym. Id.
See also Ex. 38 at 28-29. In reference to this charge, the individual stated in a PSI that on several
occasions he had coincidentally been driving in the same location as Employee B. Ex. 38 at 58, 61-62. In
a PSI, Employee B stated that on several occasions the individual noticed that she was driving and would
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immediately speed up until he was directly behind her. Ex. 45 at 15, 31-34. While I do not discount the
possibility that the individual was accidentally in the same location as Employee B, given that they work at
the same job site, I believe it is likely that the individual deliberately followed Employee B on some
occasions. Supporting my finding is a summary from an interview from a witness who stated that she saw
the individual follow Employee B around a building at the DOE site, when it was apparent in her opinion
that Employee B did not want contact with the individual. See Ex. 41. Given the evidence in the record, I
believe that the individual harassed Employee B at times by following her in his vehicle.

In sum, I believe that the individual has committed a number of acts of harassment against Employee B.
(6)Although the individual did not admit to harassing Employee B, he ultimately accepted a suspension
from his position without pay for a week for these actions. The individual's conduct toward Employee B
demonstrates a substantial lack of reliability, especially in light of the fact that a supervisor warned him
three years earlier regarding similar behavior towards Employee A.

(4) Employee C

The individual met Employee C in May 1995. Shortly thereafter, Employee C and the individual began to
see each other socially. At the beginning of their relationship, Employee C informed the individual that she
wanted only a friendly relationship and did not want any romantic involvement. Ex. 10 at 4, 8 (Employee
C's PSI). The individual and Employee C went out together socially approximately eight to ten times. Ex.
10 at 17-18. In August 1995, Employee C informed the individual that because of his insistence on a
romantic relationship, she wanted all contact between them to cease. Ex. 10 at 4, 8. In September 1995, the
individual began to visit Employee C at her office workplace at the DOE facility. Ex. 10 at 5-6, 50-51.
Employee C would tell the individual numerous times during these visits to leave her alone. Ex. 10 at 8-10,
44. While the individual would sometimes leave when asked, he sometimes would leave only to return
seconds later to ask "[i]s this what you really want?" Id. at 10. After periods where the individual and
Employee C did not see each other, the individual would approach Employee C and inform her that he
could not stand not seeing her or being able to talk to her. Id. at 48.

In February 1996, the individual and Employee C were moved to the same building. Ex. 10 at 4, 45.
Employee C needed to be escorted into the building and the individual would often be the escort on many
occasions. Id. at 4-5. The individual would continue to try to visit with Employee C. Ex 10 at 45, 54, 58-
59. On various occasions, the individual would walk by Employee C and attempt to touch her arm. Ex. 10
at 55-57. When the individual was told by Employee C not to touch her the individual would laugh and
touch her hand anyway. Id. The individual also gave Employee C a number of gifts despite Employee C's
informing him that she did not want to accept presents from the individual. Ex. 10 at 15-16.

In March 1996, Employee C learned through a mutual friend that the individual was pretending that
Employee C was dead. Ex.10 at 10-11. Upon hearing this, Employee C became anxious. Id. Employee C's
anxiety was increased when the individual attempted to give her a gift. When Employee C ignored the
individual's attempt to give her the present he remarked that the gift was "in remembrance of you." Ex. 10
at 14. On another occasion, the individual came into Employee C's office with a necklace that he claimed
symbolized their friendship. The individual directed Employee C to look and then broke the necklace apart
and threw it in a trash can. Ex. 10 at 57-58.

In May 1996, the individual twice contacted Employee C. At a softball game, the individual volunteered to
play on the same team as Employee C and would run from the outfield in order to always sit next to her in
the dugout. Ex. 10 at 30-32. After the game, Employee C went to her automobile only to be followed by
the individual. Employee C managed to drive away before the individual could talk to her. Id..

At the hearing, the individual in general denied attempting harass to Employee C. Tr. at 202. In his defense
the individual testified that early in their relationship he sought a romantic relationship but after Employee
C indicated to him that she did not want a relationship, he did not attempt to pursue that type of
relationship. Id. at 203. The individual testified that he subsequently met another woman with whom he
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had a romantic affair. Id. Later, that relationship broke up and the individual testified that he turned to
Employee C as a friend to talk to about his most recently terminated relationship. Id. The individual went
on to say that once Employee C informed him that she did not want any contact with him he avoided
contact with her. Id. at 202. The individual specifically denied ever having spent one and a half hours at
the individual's work area especially since it was just a cubicle. Id. at 210.

I do not find the individual's explanation of his conduct regarding Employee C to be convincing. Given the
individual's prior conduct with his ex-spouse and Employee A, the account given by Employee C in her
PSI (Ex. 10) is credible. (7) Additionally, the individual's account of his interactions with Employee C
does not seem to be very plausible. First, one of the individual's own witnesses testified that several of
Employee C's friends had informed him that the individual should cease contact with Employee C. Tr. at
76-77, 84. The witness then informed the individual and advised him that he should stay away from
Employee C. Id. at 85. Thus it seems very likely that the individual knew that Employee C no longer
wished to see him. Even if the individual had not been directly informed by Employee C that she no longer
wanted to see him, he was on notice that Employee C no longer wished to see him and that he should have
made some type of inquiry to see if this was the case. (8) Further, I find that even if the individual's
purpose in seeking to be with Employee C was for consolation regarding his recently ended relationship,
that fact would not excuse the individual for continuing to attempt to see Employee C when he had been
told that she did not want to see him. In sum, I find Employee C's account to be more credible than the
individual's. The course of conduct outlined in the finding of fact above indicates that the individual
engaged in numerous acts of harassment against the Employee C. These actions indicate a serious lack of
reliability given the fact that the individual had already a long history of being warned about similar
conduct regarding other female co-workers at his work site.

(5) Security Concerns

The record before me indicates that the individual has engaged in a course of conduct in which over the
course of six years he has harassed his ex-wife and three female co-workers. The nature of this
harassment has taken numerous forms such as inappropriate telephone calls, persistent visits at work
against the wishes of the co-workers involved, following people, giving unwanted presents. The individual
has acted in a totally inappropriate manner regarding four individuals despite warnings, a suspension and
several personnel security interviews regarding his conduct. I agree with the Personnel Security Specialist
that the individual's behavior puts his trustworthiness, reliability and judgment specifically in question. See
Tr. at 16. The individual's inability to conform his conduct in this aspect of his life raises the question
whether he could make inappropriate decisions in other areas. See Personnel Security Hearing (Case No.
VSO-0061), 25 DOE ¶ 82,791 at 85,779 (1996). Consequently, I find that the individual's inappropriate
behavior towards his ex-spouse and his co- workers implicates a significant security concern. See
Personnel Security Hearing (Case No. VSO- 0093), 26 DOE ¶ 82,757 (1996) (individual who had
commits acts of sexual harassment found to have demonstrated unusual conduct implicating his
trustworthiness and reliability). As such, I believe that the DOE appropriately invoked Criterion L.

(6) Other Mitigating Factors

At the hearing the individual offered other evidence in mitigation of the derogatory information described
above. Specifically the individual offered testimony from five individuals who are friends and co-workers
along with sworn statements from two other co-workers. All of these persons testified to the individual's
good character. The testimony and statements offered by the witnesses and declarants however is not
sufficient for me to find mitigation in this case. Four of the five witnesses testified that he or she had no
direct knowledge of the individual's interactions with the women who made allegations against him or any
of the specific alleged harassing incidents. See Tr. at 27, 44, 94 and 171. Only one witness had any
knowledge regarding some of the individual's interaction with the complaining employees. Tr. at 75-81.
Likewise, the two submitted statements contain little information regarding the individual's interactions
with the co-workers or the alleged incidents. See Ind. Ex. 1 (statements dated June 17 and June 25, 1994).
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The witnesses and the individuals who submitted statements do not provide much if any assistance in
resolving the claims of harassment. Further, the evidence in the record regarding the individual's conduct
towards the women in question in my opinion outweighs the character testimony given by the witnesses
and declarants.

The witnesses and declarants also testified to the individual's good work performance. The individual has
also submitted a copy of a recent job performance rating. See Ind. Ex. 1 (January 6, 1997 Non-
Supervisory Evaluation Form). The form indicates that the individual exceeds expectations in various
evaluation categories. However, evidence of superior work performance, in and of itself, is insufficient to
mitigate a security concern absent additional evidence of mitigation, rehabilitation or reformation directly
related to the security concern at issue. Personnel Security Hearing (Case No. VSO-0109), 26 DOE ¶
82,783 at 85,734 (1997).

The individual has also submitted a document detailing a number of major events that occurred in 1996
which he believes had a major impact in his life. See Ind. Ex. 1 (undated memo to Hearing

Officer). Specifically, the individual states that in March his relationship with his then current girlfriend
ended and that he began to be investigated for harassment. In April, he was required to have an
appointment with the DOE Psychiatrist in reference to his clearance and subsequently, in June his
clearance was downgraded. The individual also states that in August he started bankruptcy proceedings
and that in September his father passed away.

While the individual has experienced a number of recent stressful events, I do not believe that they
provide sufficient mitigation of the derogatory information described above. None of the events described
above took place during the time of the individual's conduct with his ex-spouse, Employee A or Employee
B. Further, if the individual's conduct towards women is related to stress, the possibility exists that the
conduct would return during future periods of stress. See Personnel Security Hearing (Case No. VSO-
0118), 26 DOE ¶ 82,769 at 85,632 (1996). Given the record before me I can not find that the individual's
recent stressful circumstances provide mitigation for the derogatory information described above.

The individual has also testified that he has learned from his experiences and has tried to put his past
experiences behind him. Tr. at 216. The individual stated that he has changed his behavior at his work site
and now limits his non-work conversation with individuals to an exchange of greetings. Id. Further, the
individual testified that he no longer goes to talk with co-workers, especially females, outside of his work
organization unless he has business to conduct with them. Id. With regard to the possibility of the
individual reforming his conduct, I note that the DOE Psychiatrist testified that in his opinion it was
unlikely that a person with the individual's personality characteristics could reform himself but that it was
possible. Tr. at 161. However, given the relatively recent nature of the individual's harassing conduct
towards Employee C, I do not feel that the individual has demonstrated a sufficient period of reformed
behavior that would mitigate the security concerns raised by his conduct.

(7) Summary

The individual's conduct as described above towards his ex-spouse and the three female employees raises
serious security concerns about his reliability. Further, the individual has not presented sufficient evidence
which would mitigate the security concerns raised by his conduct. The derogatory information presented
by the DOE pursuant to Criterion L and the security concerns raised by that information are such that I
cannot recommend that the individual's security clearance be restored.(9)

B. Criterion H

As a result of a request by the DOE, the individual underwent a psychiatric examination and evaluation by
the DOE Psychiatrist on April 18 and April 30, 1996. As part of this examination, the individual was
administered a psychological test, the Minnesota Multiphasic Personality Inventory-II (MMPI-II). The
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DOE Psychiatrist issued a report dated May 7, 1996 (5/96 Report). In the 5/96 Report the DOE
Psychiatrist stated that as part of his examination, he reviewed many of the allegations of the individual's
harassment of his ex-spouse and Employees A and B. The DOE Psychiatrist noted that with regard to the
allegations of harassment, the individual generally denied wrongdoing or stated that the conduct was
unintentional. The DOE Psychiatrist concluded from his examination of the individual and from his review
of various DOE case summaries of PSIs and an Office of Personnel and Management background check
that there was sufficient reason to doubt the individual's account of the incidents. Specifically, the DOE
Psychiatrist noted that the individual changed answers to questions as new information was given; gave
vague answers regarding dates; minimized the import of the allegations made against him; and gave
inconsistent answers when compared with earlier PSIs. Ex.11 at 16-17 (5/96 Report). As additional support
for his conclusion, the DOE Psychiatrist noted that the accounts reported by the female co-workers and the
ex-spouse were consistent and that the individual's MMPI-II results indicated that he was attempting to
"fake good" and present himself with a more favorable self-image than was realistic. Id. at 17. These
accounts and the test results also indicated that the individual was narcissistically inclined and suffered
severe depressive reactions following the breakup of relationships. Id. The DOE Psychiatrist noted that the
individual becomes "over-involved" with others and takes separation and loss with an excessive amount of
anger and depression totally out of proportion and out of context with what has gone on. Id. at 18. The
DOE Psychiatrist opined that if the allegations of the individual's ex-wife and Employees A and B are to
be believed then he would diagnose the individual as suffering from Depressive Disorder, recurrent, not
otherwise specified, and Mixed Personality Disorder with narcissistic and antisocial features. Id. The DOE
Psychiatrist also stated that in his opinion both illnesses would cause a significant defect in judgment and
reliability. Id. The DOE Psychiatrist stated that if he received additional information regarding the
credibility of the complaining women, he would be willing to revisit his opinion. Id.

Shortly after the DOE Psychiatrist issued the 5/96 Report, the DOE asked him to review newly obtained
information regarding the individual obtained from Employee C. After reviewing an audio tape of a PSI
conducted with Employee C along with a summary of that interview, the DOE Psychiatrist issued an
additional psychiatric report regarding the individual (6/96 Report). Ex. 7 at 1. In the 6/96 Report the DOE
Psychiatrist stated that the information from Employee C was similar to the information provided by the
individual's ex-spouse and Employees A and B and supported the diagnostic impression he explained in
the 5/96 Report. Id. at 3. The DOE Psychiatrist elaborated on the diagnosis he made in the 5/96 report by
stating that the individual suffered from a personality disorder with features from the "cluster B"
antisocial, borderline, histrionic and narcissistic personality disorders. Id. Specifically, the DOE
Psychiatrist found that the individual had the following diagnostic characteristics of a narcissistic
personality disorder:

the individual has a grandiose sense of self importance.
the individual exaggerates achievements and talents and expects to be recognized as superior
without commensurate achievements.
the individual believes that he is special.
the individual requires special admiration.
the individual has a sense of entitlement where he expects unreasonable and favorable treatment.
the individual is interpersonally exploitative and takes advantage of others.
the individual lacks empathy and is unwilling to recognize or identify the feelings and needs of
others.
the individual is arrogant, showing haughty behaviors and attitudes.

Id. at 3. The DOE Psychiatrist also stated that the individual also exhibited the following characteristics of
antisocial personality disorder:

the individual is deceitful with repeated lying and conning others.
the individual is irritable and aggressive at times.

Id. Further, the DOE Psychiatrist found that the individual had the following features of a borderline
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personality disorder:

the individual seems to be avoiding abandonment.
the individual has a pattern of unstable and intense interpersonal relationships characterized by
alternating between extremes of idealization and devaluation.
the individual has an unstable self image and sense of self.
the individual has affective instability with a marked reactivity of moods.

Id. at 4. Lastly, the DOE Psychiatrist found that the individual had the following features of a histrionic
personality disorder:

the individual's interaction with others is oftentimes characterized by inappropriate sexually
seductive or provocative behavior.
the individual has a rapidly shifting and shallow expression of emotions.
the individual uses physical appearance to draw attention to himself.
the individual considers relationships to be more intimate than they actually are.

Id. In the 6/96 Report, the DOE Psychiatrist also confirmed the diagnosis of Depressive Disorder,
recurrent, not otherwise specified. Id.

At the hearing the DOE Psychiatrist testified further regarding his clinical findings. See Tr. at 107-66. The
DOE Psychiatrist concluded that the individual's combination of problems all interfere with his judgment
and reliability. Tr. at 140.

The individual vigorously disputes the DOE Psychiatrist's diagnoses. Each of his witnesses and declarants,
testified that in their interactions with the individual he exhibited none of the diagnostic character traits
that the DOE Psychiatrist found the individual to possess. See Tr. at 24-39; Tr. at 41- 55; Tr. at 56-87; Tr.
at 88-106; Tr. at 166-183; Ind. Ex. 1 (statements dated June 17 and 25, 1997). Additionally, the individual
challenges the results of the MMPI-II. Specifically, the individual asserts that he was forced to take the
test in the lobby of the DOE Psychiatrist's office under conditions where the light was inadequate and he
was confronted with many distractions due to people coming and going. Tr. at 194. The individual testified
that he had talked with a psychologist who had several years earlier given him a MMPI test and that the
psychologist stated that the MMPI should be administered in a quiet location with no distractions. Id.
Consequently, the individual believes the manner in which the DOE Psychiatrist administered the test
renders the results invalid. Id.

After considering the evidence and arguments presented by the individual, I find that they are not
sufficient for me to reject the DOE Psychiatrist's opinion. While I found the individual's witnesses to be
credible, I do not find their testimony convincing. Each of the witnesses and declarants testified that they
had no personal knowledge regarding the alleged acts of harassment. This is significant because the DOE
Psychiatrist made his determination using the accounts given by the complaining co-workers as well as
information and impressions he obtained while interviewing the individual. I also note that the DOE
Psychiatrist also testified that the individual could interact with other male and female friends and
acquaintances and not demonstrate the diagnostic personality features mentioned in his 6/96 Report. Tr.
159-160. After reviewing the DOE Psychiatrist evaluation and the information before him, I find that the
DOE Psychiatrist had an adequate basis for his opinion.

I must also reject the individual's challenge regarding the manner in which the DOE Psychiatrist
administered the MMPI-II. The individual's challenge is based upon his account of what a psychologist
told him was the optimum conditions for taking the MMPI-II. I cannot give the individual's testimony
concerning the proper conditions for administering the MMPI-II much weight especially in light of the fact
that he is not an expert in the field of psychological testing and that his information came from a
psychologist who has not testified or provided a statement into the record. Without additional evidence, I
am not convinced that the conditions under which the individual took the MMPI-II would have affected
the validity of the test results. I also note the DOE Psychiatrist made very limited use of the MMPI-II
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results in reaching his opinion about the individual. The DOE Psychiatrist testified that the MMPI-II
results indicates that the individual was trying to give a somewhat favorable self image which was
consistent with his own impression during the interview. Tr. at 136. During the hearing, the individual
himself essentially validated this finding testifying:

As far as my comments with [the DOE Psychiatrist] when he said I wouldn't give him information, he's
right. I was forced to go there, already knowing what the outcome was going to be, because I had spent so
many years knowing that once you are sent for psychological evaluation, your clearance would be revoked
. . . . And so I went under great protest.

Tr. at 193. Thus, I cannot find sufficient reason to discount the MMPI-II findings.

In sum, after examining the record, I find that the DOE Psychiatrist had an adequate basis for his opinion
and that the evidence submitted by the individual is not sufficient for me to reject this opinion. The DOE
Psychiatrist testified that in his opinion the individual suffers from illnesses that cause a defect in
judgment and reliability. Specifically, the DOE Psychiatrist testified that the individual's problems cause
problems in reliability as demonstrated by the individual's continuing conduct in harassing women despite
receiving warnings and being subject to numerous PSIs concerning his conduct. Tr. at 140. I believe that
the individual's reliability is in serious question given his diagnosed illnesses and the individual's resulting
behavior. Thus, the DOE Psychiatrist's diagnoses of Depressive Disorder and Mixed Personality Disorder
identify a serious security concern.

The DOE Psychiatrist testified that in order for the individual to be rehabilitated he would have to enter a
program of therapy sessions to educate him regarding his behavior. Tr. 151-153. However, the individual
has not presented any evidence regarding his participation in any therapy program and as such I cannot
find that he has been rehabilitated. Given the record before me, I find the DOE properly invoked Criterion
H. The security concerns raised by the Criterion H derogatory information prevent me from recommending
that the individual's security clearance be restored.

V. Conclusion

In the above findings of fact and analysis, I have found that there is significant derogatory information in
the possession of the DOE Office to provide a sufficient basis for invoking 10 C.F.R. § 710.8(h) and (l)
and that the individual has failed to mitigate the serious security concerns raised by the derogatory
information discussed above. In view of the record before me, I am unable to find that restoring the
individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, it is my opinion that the individual's access
authorization should not be restored.

Either the Office of Security Affairs or the individual may file a request for review of the Hearing
Officer's Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W.,
Washington, D.C. 20585-0107, and served on the other party. The party seeking review of the Opinion
must file a statement identifying the issues on which he or she wishes the OHA Director to focus. This
statement must be filed within 15 calendar days after the party files the request for review. The party
seeking review must serve a copy of the statement on the other party, who may file a response within 20
days of receipt of the statement. 10 C.F.R. § 710.28(b).

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals
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Date: September 10, 1997

(1)"An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or clearance.

(2)At the hearing, the individual submitted a file folder with various separate documents affixed to it. In
this Opinion I will cite to this exhibit as "Ind. Ex. 1" with the specific document described parenthetically.

(3)The alleged incidents regarding the three female co-workers and the individual's ex-spouse are more
fully described infra in Section IV of the Opinion.

(4)In this Opinion, I will refer to the three individual female co-workers as Employee A, Employee B and
Employee C.

(5)The individual has stated in a PSI that even before she moved to his residence, Employee B had
ordered items from a Frederick's of Hollywood catalogue and had the items delivered to his residence. Ex.
38 at 95.

(6)As indicated by my citations to the record, in making my findings I have relied in part on the account of
the individual's behavior provided by Employee B's PSI (Ex. 45) despite the existence of unfavorable
information in the record regarding Employee B. The record contains the individual's allegation that on
one occasion he found Employee B at his residence with knives and non-prescription drugs contemplating
suicide. See Ex. 36. The record also contains a sheet of paper (with the poem "I Died for Love" copied
twice on it) allegedly written by Employee B as a suicide note. Id. Additionally, the individual submitted
pages from his 1994 Datebook with notations that Employee B had threatened to turn him in for
harassment both before and after she moved out of his residence. See Ind. Ex. 1 (May 21 and June 23,
1994 Datebook pages). The individual also claims that Employee B had used illegal drugs and bragged that
she was able to get another individual fired for harassment. See Ex. 36; Ex. 38 at 111; Ex. 47 at 2; see also
Ex. 45 at 45-46. The individual also states that her sister-in-law had told him that Employee B had spread
false stories regarding family members. See Ex. 27 at 7-8. Despite this information, I find Employee B's
account of the individual's behavior to be credible. First, the individual confirmed the basic facts of
Employee B's account, such as where and when incidents occurred. Second, Employee B's account of the
individual's harassment are consistent with accounts given by the individual's ex-spouse and Employee A.
Lastly, most of the unfavorable information comes from statements and written entries the individual
himself made. In the present case, without other corroborating evidence, I do not believe that the
individual has presented sufficient evidence for me to discount Employee B's account of the individual's
behavior.

(7)I make this finding despite evidence offered by the individual impugning Employee C's character. One
of the individual's co-workers submitted a sworn written statement in which he asserts that he knows
Employee C well and questions the veracity of allegations she made. The coworkers goes on to state his
opinion that Employee C is an "extremely unbalanced, manipulative, deceptive and conniving individual."
See Ind. Ex. 1 (6/17/97 sworn statement at 2). I give this statement only little weight in light of the co-
worker's failure to provide reasons for his opinion or gave any additional information which would cast
doubt on Employee C's character.

(8)The witness also testified that he believed that the individual declined to take his advice because the
individual had not been directly informed by Employee C to cease contact. Tr. at 85. The witness further
testified that he had heard from Employee C's friends that she did not want to see the individual. Tr. at 76-
77.

(9) The Notification Letter detailed information concerning a number of other incidents regarding the
individual's conduct towards his ex-spouse and Employees B and C upon which I have not made any
findings. Since the incidents upon which I have made findings, described supra, are sufficient to determine
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that DOE properly invoked Criterion L, I do not find it necessary to make findings on all of the incidents
mentioned in the Notification Letter.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

July 30, 1997

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: April 2, 1997

Case Number: VSO-0152

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1)A Department of Energy Operations Office (DOE) suspended the individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual's access authorization should be
restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive,

common-sense judgment, made after consideration of all relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the DOE granted the individual an access authorization, a "Q" clearance, as a condition of
his employment with a DOE contractor. However, on March 4, 1997, DOE issued a Notification Letter
informing the individual that his access authorization had been suspended based upon information in the
possession of the DOE that created substantial doubt concerning his continued eligibility. The specific
information in support of the determination by the DOE is set forth in Enclosure (1), "Statement of
Charges," accompanying the Notification Letter, and is summarized below.

Enclosure (1) of the Notification Letter states that the derogatory information regarding the individual falls

file:///persecc.htm#vso0152


Case No. VSO-0152 (H.O. F. Brown July 30, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0152.htm[11/29/2012 1:33:36 PM]

within the purview of the disqualifying criteria set forth in 10 C.F.R. § 710.8, on three grounds,
subsections 710.8(f), (h) and (l). First, under Section 710.8(f), the Statement of Charges alleges that the
individual "deliberately misrepresented, falsified, or omitted significant information from a . . . personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization . . . ." In this regard, DOE
maintains in the Statement of Charges that during a Personnel Security Interview (PSI) conducted on July
9, 1996, the individual deliberately made false or misleading statements in response to DOE's inquiry into
certain reported incidents of unusual behavior on the part of the individual. The specific nature of the
alleged conduct on the part of the individual is described in greater detail below under Section 710.8(l).

Second, the Statement of Charges alleges that the individual has "[a]n illness or mental condition of a
nature which, in the opinion of a board-certified psychiatrist . . . causes, or may cause, a significant defect
in judgment or reliability." 10 C.F.R. § 710.8(h). In this regard, the Statement of Charges specifies that
pursuant to the July 9, 1996 PSI, the individual was referred to Dr. XXXX XXXXXX, a DOE consultant
psychiatrist, who performed a psychiatric evaluation of the individual. In his report of this evaluation
submitted to DOE, Dr. XXXXXX diagnosed the individual with a composite of psychiatric conditions,
including Adjustment Disorder, Mixed Personality Disorder (with Histrionic Personality, Narcissistic
Personality, and Antisocial Personality traits), as well as Psychosocial and Environmental Problems,
leading to Dr. XXXXXX's ultimate opinion that the individual has a mental condition which may cause a
significant defect in his judgment and reliability. Behavioral manifestations of the individual's mental
condition, that are discussed in Dr. XXXXXX's psychiatric report in support of his diagnosis, are also
summarized in the Statement of Charges under Section 710.8(l).

The DOE invokes 10 C.F.R. § 710.8(l) on the basis of its finding that the individual has "[e]ngaged in []
unusual conduct or is subject to circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security." In this regard, the Statement of Charges specifies a number of incidents,
including that: (1) on XXXX X, XXXX, the individual was arrested and charged with Indecent Exposure
when acting on a sudden urge during the early morning hours to walk naked through an unlit parking lot
of a convenience store, (2) the individual has withheld or relayed inconsistent accounts of the
circumstances of his Indecent Exposure arrest to DOE security personnel

as well as to his counselor, estranged wife, friends and co-workers, and the individual has avoided
treatment for the underlying causes of his aberrant behavior, (3) during the PSI, the individual relayed
apparently inconsistent accounts of his possession and use of pornographic material, (4) in July 1995,
following his arrest, the individual was referred by the DOE to Dr. XXXXXXX XXXXXXX for
psychiatric evaluation and gave false or misleading accounts of sexual activities he reportedly participated
in with his first wife, (5) two of the individual's five ex-wives reported that the individual has disappeared
on occasion for four days to a week, his whereabouts unknown, (6) during the first four months of
marriage to his fifth wife, the individual irresponsibly ran up a very large and burdensome credit card debt,
(7) in 1982, while a student, the individual signed official birth certificates, designating himself as the
father of two of a woman's three children although the individual is not in fact the father, and (8) the
individual has had problems in the workplace on several occasions and been subject to reprimand by his
superiors for various rules violations.

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA) on April 2, 1997, the individual
exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On April 7,
1997, I was appointed as Hearing Officer in this case. After conferring with the individual and the DOE
Counsel appointed, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the DOE Counsel called three
witnesses: (1) Dr. XXXX XXXXXX, the DOE consultant psychiatrist, (2) the DOE Personnel Security
Specialist who conducted two PSIs with the individual, and (3) the individual. The individual elected to
call three witnesses, Dr. XXXXXXX XXXXXX, his counselor, and two co-workers. The transcript taken
at the hearing shall be hereinafter cited as "Tr.". Various documents that were submitted by the DOE
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Counsel and the individual during this proceeding constitute exhibits to the hearing transcript and shall be
cited as "Exh.".

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. Personnel
Security Hearing, Case No. VSO-0002, 24 DOE ¶ 82,752 at 85,511 (1995).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.

A. Findings

The individual is XX years old and has been employed by the DOE contractor as a XXXXXXXX
XXXXXX XXXXXXX for thirteen years. The individual is presently married to his sixth wife, whom he
recently married in December 1996, after being finally divorced from his fifth wife in August 1996. The
individual has one biological child, a daughter by his first wife.

The determination by DOE to suspend the individual's security clearance pending administrative review
evolved from the individual informing his employer that during the early morning hours of XXXX X,
XXXX, he was arrested by the XXXXXXXXX, XXXXX police on a charge of Indecent Exposure, after
being found by the police nude except for his shoes in the proximity of a convenience store parking lot.
Exh. 1 (Report of Arrest). Following receipt of this information, the individual's employer referred him to
its Employee Assistance Program (EAP) for consultation, and the EAP in turn referred the individual to
Dr. XXXXXXX XXXXXXX, an EAP consultant psychiatrist, with whom the individual met on July 21,
1995, for psychiatric evaluation.

In the course of his examination, Dr. XXXXXXX interviewed the individual, performed a detailed
analysis of the individual's personal background and subjected the individual to a battery of diagnostic
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tests, including the Minnesota Multiphasic Personality Inventory (MMPI), Multiphasic Sex Inventory and
Diagnostic Inventory of Personality and Symptoms, among others. Exh. 2 (XXXXXXX Report) at 1. On
the basis of the information received, Dr. XXXXXXX diagnosed the individual as manifesting Adjustment
Disorder, Paranoid Disorder and various Personality Disorders with patterns of paranoid, schizoid,
histrionic, narcissistic, antisocial and borderline behavior. Id. at 8. Dr. XXXXXXX opined a prognosis that
"[t]he probability of [the individual] re-offending is high" based upon the individual's "unstable life style"
and because the individual had failed to understand the seriousness of his arrest and tended to blame
others for his problems. Id. at 9. Dr. XXXXXXX recommended that the individual receive therapy
including, sex offender therapy, general therapy and marriage counseling. Id.

On XXXX XX, XXXX, the charge of Indecent Exposure against the individual was dismissed by the
court, pursuant to a motion filed by the individual's attorney. The court order dismissing the action states:
"In the interests of justice, the State agrees to dismiss without prejudice, and the Defendant agrees to seek
counseling." Exh. 1. However, the individual did not seek counseling for the Indecent Exposure conduct,
but continued to see only a marriage counselor, Dr. XXXXXXX XXXXXX, who he had begun to see one
month before the incident. The individual did not inform Dr. XXXXXX about the incident.

On October 5, 1995, a Personnel Security Interview (PSI) was conducted with the individual concerning
the matter of his arrest for Indecent Exposure. Exh. 3 (Transcript of 10/5/95 PSI). During this PSI, the
individual relayed the following account of the arrest:

I was on my way to a convenience store to buy a pack of cigarettes. It was 3:30 in the morning. I got out
of my van and started towards the store to get a pack of cigarettes and there wasn't anybody around, it was
dark, and I . . . I don't know how else to say it, I got a wild hair and took all my clothes off except for my
shoes and there was nobody around, my only intention was to walk across the parking lot and get back in
my van and put my clothes back on and go in and get a pack of cigarettes. As I got about halfway across
the parking lot I saw headlights coming and I ducked behind a vending machine that was there waiting for
that car to go by and then proceed to my van but the car happened to be a policeman and he happened to
pull right into the parking lot that I was in.

Id. at 4. According to the individual, the incident occurred at the conclusion of an evening during which he
visited two bars. At the first bar, he consumed two beers, danced and listened to music. Upon arriving at
the second bar at about 2:30 a.m., however, the individual decided not to go in but remained seated in his
van while observing the crowd that was mingling in parking lot. The individual stated that he remained
seated in his van for approximately twenty minutes but just prior to leaving, he removed his tee shirt since
it was a warm evening and then proceeded to the convenience store. Id. at 13-20. The individual was
unable to explain a report received by the police that evening that a man had been observed completely
disrobing while seated in a van fitting the description of the individual's van, in the parking lot of the same
bar he visited. Id. at 20-21.

The Personnel Security Specialist who conducted the October 5, 1995 PSI with the individual stated that
following the interview she believed that "there were still unresolved issues, and . . . additional
information was still needed." Tr. at 16. She therefore requested a background investigation of the
individual and secured a copy of the individual's EAP records. Tr. at 16-17. These records and the Report
of Investigation rendered by the Office of Personnel Management (OPM) identified additional derogatory
information concerning the individual and led the Personnel Security Specialist to believe that the
individual "had not been completely honest in the interview" about the circumstances of his arrest. Tr. at
17; Exh. 6 (OPM Report of Investigation). Consequently, the Personnel Security Specialist determined that
a second PSI was warranted, which was conducted with the individual on July 9, 1996. Exh. 4 (Transcript
of 7/9/96 PSI). The matters that were discussed during the second PSI and the explanations proffered by
the individual form the basis for many of the allegations set forth in the Notification Letter, summarized
above.

Subsequent to the second PSI, the individual was referred to Dr. XXXX XXXXXX, a DOE consultant
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psychiatrist, who examined the individual on August 23, 1996. Dr. XXXXXX states at the outset of his
report, that was submitted to DOE on October 16, 1996, that he met with the individual for two and one-
half hours "for a psychiatric assessment consisting of a complete psychiatric history and a mental status
examination, with special emphasis on the unusual to aberrant behaviors." Exh. 5 (Report of John W.
XXXXXX, MD, October 16, 1996). As part of his examination, Dr. XXXXXX had the individual
complete three psychological tests: (1) the Minnesota Multiphasic Personality Inventory, 2nd Edition,
Revised (MMPI-2R), (2) the Millon Clinical Multiaxial Inventory, 3rd Edition (MCMI-III), and (3)
Sixteen Personality Factors (16PF). The diagnosis by Dr. XXXXXX concerning the individual is also
summarized above in discussing the Notification Letter.

I will now turn to my analysis of the allegations raised by DOE in support of its position that the
individual's security clearance should not be restored. As discussed in the succeeding sections of this
Opinion, I am persuaded based upon substantial evidence that the individual cannot be deemed eligible to
continue to hold an access authorization.

B. Section 710.8(f), Falsification

DOE alleges that the individual gave false or misleading information during the second PSI. First, DOE
asserts that individual's account of the circumstances of his arrest for Indecent Exposure is somewhat
contrary to the police report and other information received by DOE. The individual stated that when he
saw the police car approaching the convenience store parking lot, he attempted to run back to his van to
get his clothes. However, the police report states that the individual fled from the lot and was arrested a
few blocks from the scene hiding behind a semi-trailer. In addition, DOE questions the individual's claim
that he had removed only his shirt before leaving the second bar and proceeding to the convenience store.
For the reasons below, I find that the explanations given by the individual of these events are inconsistent
and that the individual either misrepresented the facts or intentionally omitted significant information
during the two PSIs. Such dishonesty in the context of a PSI runs counter to the trust upon which the
conferring of a security clearance is premised. See Personnel Security Hearing, Case No. VSO-0125, 26
DOE ¶ 82,774 (1997).

When describing the incident during the initial PSI, the individual indicated that when he saw the police
vehicle enter the convenience store parking lot as he walked naked across the lot, he ducked behind a
vending machine but was detected and arrested. Exh. 3 at 4. The individual stated during the second PSI
that he was apprehended by the police when "tryin' to run back to my van." Exh. 4 at 6. However, both of
these accounts vary significantly from the report of the arresting police officer which states that although
the individual was initially observed hiding behind a vending machine at the convenience store, "[the
individual] ran from the scene and was apprehended at XXXXX and XXXX street hiding behind a semi
trailer."(2)Exh. 1. While the individual may have been attempting to take a circuitous route to his van to
get his clothes in order to avoid arrest, the fact that he fled from the police is a significant fact which he
omitted during both of the PSIs concerning this matter.

I also find doubtful the individual's statement that he removed only his shirt before departing the parking
lot of the bar. The police report indicates that shortly before the individual was spotted by the police
cruiser at the convenience store, other police officers had responded to a complaint call reporting that a
man had been observed outside the same bar undressing in a van matching the description of the
individual's van. Exh. 1. When interviewed during the OPM investigation, the person who telephoned the
police stated that (s)he observed the individual sitting in his van outside the bar and that the individual
took off his shirt and hung it over the driver's side window but then, after moving in his seat as though he
were disrobing, the individual also hung his jeans and "what appeared to be his undershorts" over the
window. Exh. 6 (OPM Investigation Report) at 46. The individual denies that he removed all of his clothes
before leaving the bar but added to his initial story during the second PSI that while he only removed his
shirt he did hang it over the van window. Exh. 4 at 14. However, the individual has shown that he tends to
be less than completely honest with regard to his version of the events of that night. The reported
observations of the person who telephoned the police are confirmed in the OPM investigation as well as in
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the report of the police who responded to the scene. I can think of no reason why an anonymous person
would fabricate this story. The fact that the individual was arrested in the nude a short time later fleeing
from the convenience store makes it more plausible for me to believe that the individual did undress in his
van before leaving the bar, and consequently the individual misrepresented the facts during the PSIs.

Finally, regarding falsification under Section 710.8(f), DOE alleges that the individual was untruthful
during the second PSI when he denied any knowledge of incidents reported by two of his former wives
(first and fourth ex-wives) to the OPM investigators that the individual disappeared for four days on one
occasion and for a week on another while married to them. Exh. 6 at 37, 45. During the second PSI, the
individual stated that he could recall only one time while married to the fourth wife that he left for only
one day to pawn a watch in XXXX XXXX XXXX, XXXX. Exh. 4 at 43-44. When questioned concerning
this matter at the hearing, the individual again stated that he could not remember ever leaving for four days
without explanation, but only the one-day trip to sell the watch and other brief stays at his friend's house
to avoid the fourth wife who by his account became abusive when angry. Tr. at 146-47. Again, however, I
find hard to believe the individual's assertion that he has no recollection of either incident and I found his
testimony unconvincing. The second incident, the four-day disappearance, was reported to the OPM
investigators by his fourth wife to whom he was married in the early 1990's. She was very clear and
specific in describing the circumstances of the individual's disappearance which she asserts occurred in the
spring of 1991, when their marriage had begun to deteriorate although they were attempting reconciliation.
Exh. 6 at 44-45. I share the impression drawn by DOE that the individual has feigned his inability to recall
the incident in order to avoid disclosing his activities during that time. Statement of Charges at 2. The fact
that the first wife reported a similar incident further leads me to discount the individual's candor regarding
this matter.

C. Section 710.8(h), Mental Condition

As specified in the Notification Letter Statement of Charges, Dr. XXXX XXXXXX, the DOE consultant
psychiatrist, diagnosed the individual with a composite of psychiatric disorders leading to his conclusion
that the individual has "a mental condition of a nature which . . . causes, or may cause, a significant defect
in judgment or reliability." 10 C.F.R. § 710.8(h). During the hearing, Dr. XXXXXX expanded upon his
assessment. According to Dr. XXXXXX, the individual has "an adjustment disorder which I think is
chronic" which manifests itself in "disturbance of conduct." Tr. at 67-68. Dr. XXXXXX further opined
that the individual also suffers from depression (either cyclothymic or atypical bipolar), characterized by
mood swings which "may explain some of the difficulties he had in his relationship with the marriages."
Tr. at 69.(3) In addition, Dr. XXXXXX diagnosed the individual as having mixed personality disorder,
including histrionic, narcissistic and characterological. Tr. at 70.

However, it is the histrionic manifestations of the mixed personality disorder that Dr. XXXXXX believes
should be considered a primary concern in regard to DOE security since it has a direct adverse impact
upon the individual's judgment and reliability. Tr. at 75.(4)Dr. XXXXXX believes that it is this mental
condition which underlies "[the individual's] irresponsibility in the marriages" (Tr. at 75), "his
exhibitionistic tendencies as was evidenced from the indecent exposure incident" (id.), and "problems of
impulsivity" (Tr. at 77). Dr. XXXXXX gave examples of the individual's impulsive behavior marked by
poor judgment, noting: (1) an incident when the individual as an adolescent decided to take a car off a
dealership lot and go joy riding (Tr. at 76), (2) the individual spent $30,000 during the first four months of
marriage to his fifth wife putting him in serious financial debt (Tr. at 77), and (3) the individual deciding
to sign two birth certificates stating that he was the father of two children (so that the mother could receive
welfare) although he was not in fact the father (Tr. at 77-78).(5)Dr. XXXXXX further opined that the
pattern in which the individual "blames others or passes it off gives me a great deal of concern that he's
not honest with others or himself." Tr. at 84.

Turning to his prognosis of the individual and the possibility of further aberrant behavior, Dr. XXXXXX
concurred in the opinion of Dr. XXXXXXX XXXXXXX, who saw the individual in July 1995 (see
Findings, supra), that the probability of the individual reoffending is moderately high in the absence of
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serious psychotherapy. Tr. at 80-81. Indeed, Dr. XXXXXX fears that the individual's arrest for Indecent
Exposure represented a "first time [] exhibitionistic use as an outlet for this impulsive character makeup"
which "could be a manifestation of sex addiction and if left untreated may develop into much more
serious sexual deviant manifestations." Tr. at 81. For this reason, Dr. XXXXXX expressed concern that
the individual has yet failed to seek the type of psychotherapy which he needs to delve into the root causes
of his behavior, but has instead saw fit to only seek marriage counseling which Dr. XXXXXX described
as "a Band-Aid approach" to relieving the individual's chronic condition. Tr. at 87.

The individual's marriage counselor, Dr. XXXXXXX XXXXXX, who was called as a witness by the
individual, did not disagree with Dr. XXXXXX's assessment of the individual. Tr. at 44-50. Dr.
XXXXXX clarified that he had only performed marriage counseling with the individual in group and
some private sessions first during 1995 at the time of the individual's breakup with his fifth wife,(6)and
continuing after the individual was married for a sixth time in December 1996. Tr. at 45-46. However, the
individual never revealed to Dr. XXXXXX his salient behavioral problems such as his arrest for Indecent
Exposure, his considerable use of pornographic material or a spouse-swapping sexual encounter involving
a previous wife. Tr. at 55-57. Dr. XXXXXX had only dealt with "self-esteem" and "rejection" issues
experienced by the individual, but after reading Dr. XXXXXX's report and being informed of the
individual's behavioral difficulties, Dr. XXXXXX stated to the individual at the hearing: "I actually concur
with Dr. XXXXXX that there are -- there is evidence that, as he said, you need to do some deeper
psychotherapy, some deeper work where you can address some of these issues that have been brought up
here. . . . [T]here were some things that I didn't know about your background, some things that I didn't
know happened. And the testing indicates you would profit from that. I would recommend that you do
that." Tr. at 88. After the testimony of Dr. XXXXXX and Dr. XXXXXX, the individual was asked by
Hearing Counsel "Do you agree with the opinion today that you need psychotherapy?" The individual
responded, "I believe it would be beneficial." Tr. at 122.(7)

On the basis of the record concerning this matter, I have concluded that the individual was properly
diagnosed by the DOE psychiatrist with having a mental condition which has caused and likely may
continue to cause a defect in his judgment and reliability. The individual has not only failed to mitigate
the legitimate security concerns of DOE raised in this regard, but conceded through the testimony of his
own expert witness, and by his own words, the need for psychotherapy as a necessary first step to remedy
his mental condition. When coupled with the uncontroverted evidence of aberrant behavior resulting from
this mental condition, I am inexorably drawn to the conclusion that the individual should not be allowed to
hold a security clearance at this time. See Personnel Security Hearing, Case No. VS0-0034, 25 DOE ¶
82,768 (1995).

D. Section 710.8(l), Unusual Conduct

Last, DOE asserts that the individual has engaged in unusual conduct which tends to show that he is not
honest, reliable or trustworthy, or which furnishes reason to believe that the individual may be subject to
pressure, coercion or exploitation. 10 C.F.R. § 710.8(l). The grounds for the DOE's assertion are specified
in the Background section of this Opinion in discussing the Statement Charges set forth in the Notification
Letter, and will not be repeated here. Certain of these matters have already been addressed in reaching a
determination regarding DOE's allegations of falsification and mental condition.(8)However, other matters
raised by DOE in this context require additional evaluation. For the reasons below, I agree that DOE
properly invoked Section 710.8(l) and that the individual has failed to sufficiently mitigate the security
concerns raised by his unusual conduct.

DOE first raises the matter of the individual inexplicably deciding to walk naked across the convenience
store parking lot. The individual himself seems to be at a loss to explain his impulse to do this. The
individual maintains that he was not intoxicated but had only two beers that evening and the police report
indicates that the individual was lucid upon being arrested, explaining to the police "I was stupid, I just got
a wild hair." Exh. 1; Tr. at 145. While the individual's mental condition, discussed above, may explain his
urge to act out this unusual impulse, the individual's subsequent conduct relating to this matter also leads
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me to question his honesty and trustworthiness.

As indicated above, the individual was inconsistent in recounting the events of that evening to DOE during
the PSIs. The record also establishes that the individual has told false or misleading accounts of the
circumstances of the arrest to his close friends. One of the two co-workers that the individual called as
character witnesses at the hearing is a close friend who bailed the individual out of jail that night. This co-
worker stated that the individual first told him that he was arrested for urinating in public but later
explained that he had been caught "streaking." Tr. at 102. The second co-worker testified that the
individual told him concerning the arrest that during the middle of the night while at home the individual
ran out to his car to retrieve some computer equipment but in his hurry had neglected to clothe himself.
Tr. at 114-15.(9)While both of these co-workers believed the individual to be honest and trustworthy, they
seemed unaware of the inconsistent versions of the arrest the individual had relayed to them and others.

DOE also points to other falsehoods that the individual has failed to adequately explain. The individual
told Dr. XXXXXXX that he had not had an extramarital affair but now, based upon the interview with his
first ex-wife, readily admits to have engaged in spouse-swapping on at least one occasion. Tr. at 30, 128-
29. DOE also maintains that during the second PSI the individual gave varying accounts of his knowledge
of pornographic material that the individual states to have found near the dumpster at the apartment where
he resided while separated from his fifth wife. The individual reported that he took the material which he
described as magazines into his apartment and put it into a box which he placed in the closet. Exh. 4 at 61-
63. When asked more specifically about the contents of the box, the individual responded "I don't know."
Exh. 4 at 64. Later in the PSI, however, the individual revealed his knowledge that the box contained
pornographic videos and "sex toys". Exh. 4 at 64-65. Having reviewed the transcript of the PSI concerning
this matter, it is apparent that the individual was not completely truthful concerning his knowledge of the
contents of the box.

Finally, DOE asserts that there have been disciplinary matters in the workplace involving the individual
which also bear negatively upon the individual's reliability. One of these matters involved an incident in
1994 when the individual was suspended after caught sleeping at XXX XXXX. Tr. at 130. The individual
explained that this followed a day in which he worked the night shift and then was up all day after being
informed that his wife had been in a car accident. Tr. at 130-31. However, this is among a number of more
minor infractions where the individual has received either formal or informal reprimands for tardiness,
failure to follow dress and grooming (hair and mustache length) rules, and failure to perform job duties.
Tr. at 131-33; Exh. 4 at 95-97.

In sum, I am again drawn to the conclusion that the individual has failed to overcome the legitimate
security concerns of DOE relating to repeated instances of unusual conduct which demonstrate that the
individual is not honest, trustworthy or reliable. Moreover, I believe that in the event the individual fails to
secure the type of psychotherapy that has been recommended by both the DOE psychiatrist and his
counselor, the individual might engage in other impulsive behavior of an aberrant nature. Since the
individual has shown that he tends to hide information from his counselor and friends, he could potentially
be made subject to coercion, exploitation or blackmail in order to avoid disclosure of other incidents. See
Personnel Security Hearing, Case No. VS0-0034, 25 DOE ¶ 82,768 at 85,624-25 (1995).

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. §§ 710.8(f), (h) and (l) in
suspending the individual's access authorization. It is my opinion that, within the meaning of those
provisions, the individual has: (1) "deliberately misrepresented, falsified, or omitted significant information
from a . . . personnel security interview, written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding eligibility for DOE access authorization . . . ."; (2) a
"mental condition of a nature which . . . causes, or may cause, a significant defect in judgment or
reliability"; and (3) "[e]ngaged in [] unusual conduct . . . which tend[s] to show that the individual is not
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honest, reliable, or trustworthy . . . ." The individual has failed to present adequate mitigating facts or
circumstances to erode the factual basis for these findings or otherwise alleviate the legitimate security
concerns of DOE. In view of these criteria and the record before me, I cannot find that restoring the
individual's access authorization would not endanger the common defense and security and would be
consistent with the national interest. Accordingly, I find that the individual's access authorization should
not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: July 30, 1997

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance. In the present case, the
individual seeks the restoration of a level "Q" access authorization; however, that designation has no
bearing upon the applicable standards governing eligibility to hold an access authorization.

(2)2/ The convenience store is located on XXXXX XXXXXX Street. A street map of XXXXXXXXX,
XXXXX shows that the intersection of XXXXX and XXXX Street, the reported location of the
individual's arrest, is one block east and one block north of the convenience store. Contrary to his initial
story and more consistent with the police report, the individual stated during the hearing in response to my
inquiry that he was a "hundred yards" from his vehicle at the time of his arrest. Tr. at 146.

(3)3/ Dr. XXXXXX's supposition is apparently confirmed by information received from the individual's
ex-wives in the context of the OPM investigation. The fifth wife stated that the individual would suddenly
and unexpectedly become easily angered. Exh. 6 at 39. The fourth wife similarly stated that "he was
moody and would get angry for no reason, . . . one minute he was happy and the next minute he was
angry." Exh. 6 at 44.
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(4)4/ Dr. XXXXXX introduced into evidence and read into the transcript of the hearing the description of
"histrionic personality" set forth in Millon Clinical Multiaxial Inventory-III Manual. The Manual describes
the Behavioral Level of the histrionic personality in part as "Expressively Dramatic (e.g., is over reactive,
volatile, provocative, engaging, intolerant of inactivity, resulting in impulsive, highly emotional, and
theatrical responsiveness; describes penchant for momentary excitement, fleeting adventures, and short-
sighted hedonism)," and "Interpersonally Attention-Seeking (e.g., actively solicits praise and manipulates
others to gain needed reassurance, attention, and approval; is demanding, flirtatious, vain, and seductively
exhibitionistic, especially when wishing to be the center of attention)." Exh. 7 at 52. Based upon his
review of the pertinent information, Dr. XXXXXX stated that "a lot of this does fit" with respect to the
individual. Tr. at 73.

(5)5/ The consequences of this action continue to cause the individual difficulty. The birth certificates
which he endorsed, albeit inappropriately, were the basis for a court order entered in the State of XXXX to
attach his wages for child support. Exh. 4 at 76.

(6)6/ Interestingly, the individual began to see Dr. XXXXXX in June 1995, one month before the arrest
and met with Dr. XXXXXX again in September 1995, but still never mentioned the arrest to Dr.
XXXXXX. Tr. at 45-46.

(7)7/ The individual was questioned as to why he ignored both the court order dismissing the Indecent
Exposure charges that directed him to "seek counseling" (Exh. 1) as well as Dr. XXXXXXX's report
which specifically recommended "sex offender therapy" and "general therapy" (Exh. 2). The individual
stated that he did not believe the court order directive was a mandatory condition of the dismissal, and that
he decided to seek only marriage counseling because he believed his marital difficulties (resulting in low
self-esteem) to be the cause of his behavioral problems. Tr. at 120-122.

(8)8/ DOE also raises under Section 710.8(l) the inconsistent stories told by the individual concerning his
arrest, the disappearances while married to his first and fourth ex-wives, the large debt he amassed while
married to his fifth ex-wife and his decision to falsely designate himself as the father on the birth
certificates of two children although he is not in fact the father. As discussed previously in this Opinion,
the individual has yet to proffer a plausible explanation for these events.

(9)9/ The individual claimed that he did not tell the second co-worker the computer equipment story but
the co-worker must have instead gotten it from someone else. Tr. at 136. Interestingly, however, another
friend that was interviewed during the OPM investigation stated concerning the arrest that "[the individual]
said that he was arrested [] for Indecent Exposure when he ran out of his apartment without any clothes on
to get something from his car." Exh. 6 at 41.
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Case No. VSO-0153, 26 DOE ¶ 82,795 (H.O.
Freimuth September 30, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

September 30, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: April 17, 1997

Case Number: VSO-0153

This Opinion concerns whether XXXXXXXXXX (hereinafter "the Individual") is eligible for access
authorization. As explained below, I recommend that the Individual be granted access authorization.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
("Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material"). As the title indicates, these regulations specify the criteria and the procedures for determining
whether an individual is eligible for access to classified matter or special nuclear material. The
determination that an individual is eligible for such access is referred to as "access authorization" or a
"security clearance."

An individual is eligible for access authorization if such authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.(7)(a).
The regulations contain criteria which identify the principal types of derogatory information that create

a question as to eligibility. Id. § 710.7(b). The ultimate decision concerning eligibility is a comprehensive,
common sense judgment based on a consideration of all relevant information. Id. § 710.7(a), (c). Such
information includes the nature of the conduct at issue, the absence or presence of reformation or
rehabilitation, and the impact of the foregoing on the relevant security concerns. Id. § 710.(7)(a), (c).

When there are unresolved issues concerning an individual's eligibility for access authorization, the matter
is referred for "administrative review." 10 C.F.R. § 710.20. The purpose of administrative review is to
afford the individual the opportunity to resolve those questions. 10 C.F.R. § 710.21(b). Thus, the burden is
on the individual to present testimony or evidence to demonstrate that access authorization "will not
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endanger the common defense and security and will be clearly consistent with the national interest." 10
C.F.R. § 710.27(b). This standard is designed to protect the national interest and thus differs from the
standard applicable to criminal proceedings in which the prosecutor must prove guilt beyond a reasonable
doubt.

B. This Proceeding

In 1995, the Individual signed and dated a Standard Form 86, "Questionnaire for Sensitive Positions for
National Security" (the QSP). In March through May 1996, the Office of Personnel Management (OPM)
interviewed the Individual and issued a report (the OPM Report). In September 1996, a DOE security
specialist conducted a Personnel Security Interview (the PSI) of the Individual. The transcript of the PSI
will be cited as "PSI Tr. at ___."

In March 1997, the DOE office responsible for determining the Individual's eligibility for access
authorization (the DOE office) commenced this administrative review proceeding by issuing a Notification
Letter to the Individual. The Notification Letter stated that the DOE office possessed information that
created a substantial doubt concerning the Individual's eligibility for access authorization. The Notification
Letter stated that the information indicated a pattern of financial irresponsibility, which raises a concern
under 10 C.F.R. § 710.8(l) (Criterion L) that the Individual is not "honest, reliable or trustworthy" or may
be subject to "exploitation." The Notification Letter also stated that the Individual's QSP did not list his
financial delinquencies that exceeded 180 days, as required by the form, which raises a security concern
under 10 C.F.R. § 710.8(f) (Criterion F) that the Individual is not honest.

In response to the Notification Letter, the Individual requested a hearing, and I was appointed the Hearing
Officer. In accordance with 10 C.F.R. § 710.25(e) and (g), a hearing was held. The Hearing transcript will
be cited as "Hrg. Tr. at __."

Three witnesses testified at the hearing. Two witnesses were called by the DOE office. The first was the
DOE security specialist. The second was a DOE security official. The Individual testified on his own
behalf. The DOE office and the Individual submitted written evidence. The record was closed on
September 22, 1997.

The relevant facts are not in dispute.

C. Relevant Facts

Many of the relevant facts are reflected in various credit reports contained in the record. The most recent
credit report in the record is DOE Exhibit 28.

Prior to April 1993, the Individual resided with his parents. DOE Ex. 21 at 2. At that time, the Individual
had a pre-existing obligation to repay a student loan. Id. at 1-2.

In April 1993, the Individual purchased a home. DOE Ex. 28 at 1. The Individual financed his home
purchase through a mortgage loan. Id. In October 1993, the Individual opened a charge account at a local
department store. Id. at 1. The Individual stated that he used the account to finance the purchase of a
stereo and television, and other consumer items. PSI Tr. at 40-41. It appears that those purchases totaled
approximately $2000. DOE Ex. 28.

In April 1994, the Individual obtained a $6,000 loan in order to purchase a seven-year old car. June 17,
1997 Submission at 4 (car title). Also, in 1994, he made purchases of household items through two mail
order charge accounts, which totaled approximately $200. DOE Exs. 16 & 28.

At the end of 1994, the Individual was delinquent on some of his financial obligations, i.e., a 1994 traffic
ticket and the amounts due on the mail order accounts. DOE Exs. 16 & 28. In April 1995, the Individual
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was delinquent on the foregoing as well as the department store charge account and a $600 balance on his
1994 federal income taxes. DOE Exs. 5, 15, 16, 28. Interest on the department store charge account was
accruing at the rate of 21.6 percent per annum. DOE Ex. 7. In April 1996, the Individual's 1995 federal tax
refund satisfied the balance owing for 1994, but the Individual remained delinquent on the other
obligations. DOE Exs. 5, 16, 28. The Individual was also delinquent on his 1995 state income taxes, his
1995 traffic and parking tickets, and his student loan. DOE Exs. 8, 14, 23 at 2. During this time period, the
Individual wrote two checks that were returned for insufficient funds. The Individual attributed the
problem to not balancing his checkbook and began using money orders in lieu of checks. PSI Tr. at 58;
June 17, 1997 Submission at 2, 7, 8, 9.

During the time that the foregoing delinquencies arose, the Individual continued to make his mortgage
payment. DOE Ex. 28. The Individual also made sporadic payments on his department store charge
account and his student loan. DOE Ex. 23 at 13, 15. The Individual contacted the department store and
stated his intent to pay his debt when he was able. Id. at 13. The Individual received a forbearance on his
student loan during the period February 1995 to November 1995. Id. at 15.

In June 1995, the Individual signed and dated a QSP. DOE Ex. 21. The QSP asks whether the individual is
over 180 days delinquent on any financial obligation. The Individual answered "no." At the time, the
Individual was over 180 days delinquent on the 1994 traffic ticket and the two small mail order accounts.
DOE Ex. 28.

The record indicates that, in March 1996, a security staff member obtained confirmation from the
Individual that the information on his June 1995 QSP was still correct. The Individual's June 1995 QSP
contains the initials of a security staff member and a March 1996 date. The record also contains a
"Certification of Amended Investigation Form," signed by the security staff member. Ex. 22. The security
specialist testified that the processing of the Individual's QSP was delayed because OPM required
additional justification for a security clearance for the Individual's position. The security specialist testified
that in such instances, it is common practice for a security staff member to telephone an individual and ask
if there have been any changes in the information reported on the form. The security specialist testified
that the lack of any noted changes indicate that the Individual told the staff member that there were no
changes. As of March 1996, the Individual had a number of financial obligations that were over 180 days
delinquent. They included the obligations that were over 180 days delinquent as of June 1995, i.e., the
1994 traffic ticket and the two mail order accounts, as well as the department store charge account and the
1995 parking and traffic tickets. DOE Ex. 28.

In March 1996, an investigator from OPM interviewed the Individual. The OPM Report is DOE Exhibit
23. The OPM Report indicates that the Individual made detailed disclosure of his financial problems to the
OPM investigator. Hrg. Tr. at 39-41 (testimony of security specialist).

During the September 1996 PSI, the Individual discussed his financial delinquencies. With respect to the
accumulation of debt that resulted in the delinquencies he stated, "I've learned my lesson, and I definitely
won't make that mistake again." PSI Tr. at 63. The Individual provided receipts showing that he had
recently paid the amount owing on his 1995 parking and traffic tickets, which had doubled as the result of
his failure to pay the tickets when originally due. PSI Tr. at 23; DOE Ex. 8. The Individual stated that he
intended to repay all of his remaining obligations as soon as he was able. PSI Tr. at 53, 71. The Individual
stated that he still owed the small debts because he was attempting to pay the larger debts first. Id. at 50.
The Individual stated that he had sought to supplement his income with a second job, but thus far had
been successful in obtaining only sporadic work. Id. at 53; see also DOE Ex. 16 at 2 (OPM verification of
outside employment listed in DOE Ex. 21 at 3). The Individual produced a financial statement showing
$15,000 in indebtedness, exclusive of his mortgage loan. DOE Ex. 11. Of that $15,000, almost $12,000
was attributable to three obligations: a student loan ($8500), a car loan ($1500), and 1996 state taxes
($1900). Id. The financial statement further indicated that the Individual had a $200 monthly shortfall of
income necessary to pay his obligations. Id. With respect to the omissions from his QSP, the Individual
stated that any omissions were not intentional. PSI Tr. at 74. At the conclusion of the PSI, the DOE
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security specialist gave the Individual information on credit counseling. See id. at 60-62; Notification
Letter, Encl. at II.I.

In October 1996, the Individual provided to the security specialist a copy of his application for credit
counseling. DOE Ex. 10. In November 1996, the security specialist contacted the Individual, who stated
that he had canceled his appointment for credit counseling. Notification Letter, Encl. at II-I. The
Individual told the security specialist that he intended to continue to pursue a second job as the solution to
his financial problems. Id.

After the November 1996 conversation, the DOE security specialist recommended that the Individual's
eligibility for access authorization be referred to administrative review. DOE Ex. 2 at 2. Accordingly, in
March 1997, the DOE office issued the Notification Letter, which cited (i) the financial delinquencies as
derogatory information under Criterion L and (ii) the failure to disclose certain delinquencies on the QSP
as derogatory information under Criterion F.

Between the time of the Individual's November 1996 conversation with the security specialist and the
issuance of the Notification Letter, the Individual obtained a second job from a former employer. The
record contains pay stubs showing that the Individual earned $1,000 in March and another $1,000 in May.
June 17, 1997 Submission at 8.

Over the period from September 1996 to July 1997, the Individual addressed his financial delinquencies.

· As indicated above, in September 1996, the Individual paid his 1995 traffic and parking tickets, which
had doubled as a result of his failure to pay them in a timely manner. DOE Ex. 8.

· In April 1997, the Individual (i) satisfied his mail order charge card debts and (ii) entered into an
agreement for the payment of his indebtedness on his department store charge account and his student
loans. June 17, 1997 Submission at 1- 3; July 10, 1997 Submission at 2, 5; September 12, 1997
Submission.

· In May 1997, the Individual made the final $200 monthly payment on his car loan. June 17, 1997
Submission at 3-4.

· In June 1997, the Individual (i) made two $500 payments on his delinquent 1996 state taxes and (ii) paid
the amount owing on his 1994 traffic ticket, which had doubled as the result of his failure to make
payment when originally due. June 17, 1997 Submission at 9; July 10, 1997 Submission at 6, 7; DOE Ex.
23 at 12.

By the end of June 1997, the Individual had cured all of the delinquencies, with the exception of the
remaining $400 owing on his 1995 state taxes. As indicated above, during June 1997, the Individual had
made two $500 payments on his state taxes. These payments, together with an offset of his 1996 refund,
reduced the aggregate amount owing from $2200 ($1500 in assessed tax plus $700 in interest and
penalties) to $400. June 17, 1997 Submission at 9; July 10, 1997 Submission at 6.

At the hearing, the Individual testified concerning the foregoing. In addition, the Individual testified that
he had arranged to take annual leave the next week in order to earn $600 at his second job. Hrg. Tr. at 62.
The Individual testified that he would use that income to further reduce his indebtedness. Id.

At the hearing, the Individual also testified that his overall financial situation had improved to the point
that he would be able to meet his financial obligations in the future. The Individual provided a financial
statement showing that his salary had increased and that his expenses had been reduced. Hrg. Tr. at 23.
The Individual testified that he had not included any income from his second job, because of its irregular
nature. Id. at 75. The most significant reduction in the Individual's expenses was attributable to the fact that
the Individual no longer had a $200 monthly car payment.
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Having set forth the facts and testimony relevant to the issues raised by the Notification Letter, it is
appropriate to turn to an analysis of whether the Individual is eligible for a security clearance, i.e. whether
issuance of a clearance "will not endanger the common defense and be clearly consistent with the national
interest." 10 C.F.R. § 710.28(d).

II. Analysis

A. The Criterion L Concern

Criterion L applies where an individual has "[e]ngaged in unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy; or may be
subject to pressure, coercion, exploitation, or duress which might cause him to act contrary to the best
interests of the national security." 10 C.F.R. § 710.8(l). Criterion L specifies that a "pattern of financial
irresponsibility" raises such concerns. Id.

There is no question that the information cited in the Notification Letter raises Criterion L concerns. As
discussed above, in November 1996, after the PSI, the Individual was delinquent on a number of
obligations. Moreover, the Individual did not have any mechanism in place to cure the delinquencies. The
Individual had declined to avail himself of credit counseling and had not yet secured a second job.
Accordingly, the information available to the DOE office indicated a "pattern of financial irresponsibility."

Given that the information cited in the Notification Letter raises a Criterion L concern, the issue is whether
the Individual has submitted sufficient information to resolve that concern. The Individual has presented
evidence concerning (i) the seriousness and recency of the conduct and (ii) reformation and rehabilitation.

Although financial delinquencies may indicate dishonesty or general irresponsibility, dishonesty and
general irresponsibility are not present in this case. The Individual's indebtedness was incurred prior to his
federal and state tax delinquencies. The Individual has consistently acknowledged his responsibility for
paying his debts. With the exception of an inquiry concerning a car loan (which would have replaced an
existing loan), the Individual did not seek to borrow any money or to make any credit purchases once he
became delinquent on some of his obligations. DOE Ex. 28. The Individual continued to make timely
mortgage payments. Id. The fact that the Individual was rehired by a former employer indicates that he
performed responsibly on the job.

Although financial problems are a security concern, the problems in this case were relatively limited.
Excluding his mortgage, the Individual's maximum indebtedness during the relevant period was $15,000.
The Individual was able to cure his delinquencies through the income from a second job. As of the date of
the hearing, the Individual had reduced his indebtedness by approximately $3,000 and was able to meet his
existing obligations. DOE Ex. 11. Thus, although the Individual clearly had had a financial problem, it was
limited in degree.

The record contains evidence of reformation and rehabilitation. As indicated above, with respect to the
accumulation of debt, the Individual stated at the PSI, "I've learned my lesson, and I definitely won't make
that mistake again." PSI Tr. at 63. The Individual's actions support that statement. By the time of the
hearing, the Individual had cured all of the delinquencies except for the remaining $400 due on his state
taxes. He testified that he would further reduce his indebtedness with the $600 that he would earn the
following week at his second job. The $600 would be sufficient to pay the $400 balance on his state taxes,
as well as further reduce non-delinquent debt. Finally, the Individual demonstrated that he now has
sufficient income to meet his financial obligations.

At the hearing, the security official expressed concern that the Individual had not provided sufficient
evidence of reformation and rehabilitation. The security official expressed concern that (i) the Individual
failed to cure his delinquencies until they negatively impacted his eligibility for a clearance, (ii) the
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Individual declined the opportunity to pursue credit counseling in November 1996, and (iii) the
Individual's actions in curing his delinquencies were too recent to conclude that the Individual had
established a pattern of meeting his financial obligations in a timely manner.(1)

The record indicates that the Individual's primary motivation was to fulfill his financial obligations, rather
than simply to remove an obstacle to obtaining a security clearance. First, there is evidence that the
process of reformation and rehabilitation began in 1995, before the Individual applied for a clearance. As
stated above, except for an inquiry concerning a car loan (which would have replaced his existing car
loan), the Individual did not attempt to borrow money or make additional credit purchases after 1994.
DOE Ex. 28. The Individual recognized his obligations in contacts with his lenders. DOE Ex. 23 at 13, 15.
Moreover, the Individual cured his delinquencies by paying the amounts due, rather than seeking
bankruptcy protection or a compromise of his indebtedness. Thus, the Individual's actions indicate that his
primary motivation was meeting his financial obligations, rather than just eliminating his indebtedness in
the most expedient manner.

The record also indicates that the Individual's failure to pursue credit counseling was attributable to a
failure to recognize the potential benefit of credit counseling, rather than irresponsibility. The Individual
told the security specialist that he thought that obtaining a second job and using the income to cure the
delinquencies was preferable to credit counseling. The fact that the Individual obtained a second job and
used the income to cure his delinquencies lends credence to the sincerity of this statement. Thus, the
Individual's failure to pursue the potential benefits of credit counseling was not indicative of an indifferent
attitude toward curing the delinquencies. In fact, the Individual's failure to pursue the potential benefits of
credit counseling ultimately required that he demonstrate greater initiative in working out a payment plan
with the department store and the student loan creditor.

Finally, given all the relevant information, the Individual has demonstrated responsibility for a sufficient
period of time to demonstrate that he is reformed and rehabilitated. As indicated above, once the
Individual realized in 1994 that he could not meet all his financial obligations, he did not borrow any
additional money. The Individual began curing his delinquencies in September 1996. Once the Individual
obtained a second job in March 1997, he cured one delinquency after another. Four months later, he had
cured all the delinquencies except for his state tax obligation, which he had reduced to $400. The
Individual's responsible actions - continuing to pay his mortgage payment, not accumulating any
additional debt, obtaining a second job, and repaying his debts rather than seeking a compromise or a
discharge - are evidence of a pattern of responsible behavior with respect to his financial obligations. This
pattern, coupled with his pattern of responsible behavior in the workplace, is sufficient to resolve the
security concern that the past delinquencies indicate that the Individual is not "honest, reliable, or
trustworthy." Finally, the Individual's current ability and commitment to meet his remaining obligations
means that he is not subject to "pressure, coercion, exploitation, or duress" that might cause him to act
contrary to the national security. Accordingly, I find that the Individual has resolved the Criterion L
security concern.

B. The Criterion F Concern

Criterion F concerns information that indicates that an individual "[d]eliberately misrepresented, falsified,
or omitted significant information" during an official inquiry concerning his eligibility for a clearance.
Such information raises serious doubts about whether an individual should be entrusted with responsibility
for safeguarding classified information or special nuclear material.

The Individual did not correctly answer the question on his QSP concerning financial delinquencies. The
question asks whether the individual is over 180 days delinquent on any financial obligation. At the time
that the Individual signed the QSP, he was over 180 days delinquent on the 1994 traffic ticket and the
approximately $200 obligation on the two mail order accounts. At the time that the security staff member
initialed the form in March 1996, the Individual was over 180 days delinquent on the foregoing, as well as
the 1995 traffic tickets. In addition, the Individual was over 180 days delinquent on his department store
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charge account, because his payment six months earlier was less than the amount due at that time.

The Individual's completion of his June 1995 QSP and the March 1996 initials of the security staff
member raise the issue whether the Individual "[d]eliberately misrepresented ... or omitted significant
information" on his QSP. The Individual testified that his failure to report the matters until his March 1996
OPM interview was not the result of any intent to deceive. Hrg. Tr. at 58-59. The Individual indicated that
did not think of the 1994 traffic ticket and mail order accounts when he completed the QSP. The
Individual stated that he did not recall being contacted by anyone in March 1996 to update the information
on his QSP.

As an initial matter, the issue of the March 1996 update needs to be addressed. The security staff member
who initialed the QSP and signed the related form did not testify at the hearing. Those forms, however,
coupled with the testimony of the security specialist concerning the standard practice of updating
information, indicate to me that the Individual was contacted. Nonetheless, I do not doubt the Individual's
testimony that he does not recall the contact because, as discussed below, the record supports the
Individual's related testimony that he did not intend to conceal his financial delinquencies.

The testimony and written evidence corroborate the Individual's testimony that he did not intend to conceal
his financial delinquencies. The security specialist testified that the OPM report indicates that the
Individual volunteered information concerning his financial delinquencies in his March 1996 OPM
interview. Hrg. Tr. at 39-41; see also PSI Tr. at 22, 40. In fact, in the March 1996 OPM interview, the
Individual disclosed a delinquency not reflected on his credit report. DOE Ex. 23 at 1 (disclosure of mail
order account not shown on DOE Ex. 28). The Individual's testimony concerning his lack of any intent to
deceive is further supported by the fact that the Individual made these disclosures in the same month that
the security staff member initialed the form. Based on the foregoing, plus the nature of the information
and the Individual's demonstration of honesty in paying his indebtedness, I find that the Individual did not
intend to conceal the existence of the delinquencies.

The fact that the Individual did not intend to deceive does not, however, completely address the security
concerns arising from the Individual's failure to disclose his delinquencies prior to the OPM interview. A
failure to report information on the QSP may also indicate a carelessness that is incompatible with the
responsibilities of a clearance holder. In this case, the Individual has established a pattern of responsible
behavior toward his affairs in general. Accordingly, I find that it is highly unlikely that he would not
exercise appropriate care with respect to security matters in the future, including the completion of official
forms.

III. Conclusion

As the foregoing demonstrates, I have concluded that the Individual has resolved the security concerns
arising under Criteria L and F. Accordingly, I have concluded that a grant of access authorization "will not
endanger the common defense and security and will be clearly consistent with the national interest." 10
C.F.R. § 710.27(d). Based on that conclusion, I recommend that the Individual be granted access
authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response within
20 days of receipt of the statement.

Janet N. Freimuth
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Hearing Officer

Office of Hearings and Appeals

Date: September 30, 1997

(1)Although the security official cited a one-year pattern of responsible behavior as a benchmark, he
indicated that the period of time would vary, depending on the circumstances of the case.
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Case No. VSO-0154, 26 DOE ¶ 82,794 (H.O.
Woods September 22, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

September 22, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: April 23, 1997

Case Number: VSO-0154

This Opinion considers the continued eligibility of XXXXX (hereinafter referred to as "the individual") to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." As
explained below, it is my opinion that the individual's access authorization should not be restored.

I. BACKGROUND

The individual is an employee of a Department of Energy (DOE) subcontractor. In late March 1997, a
DOE Official, acting with authority from the DOE Office of Safeguards and Security, suspended the
individual's access authorization and initiated the current administrative review proceeding through the
issuance of a Notification Letter to the individual. The Notification Letter alleges that the individual "has
been, or is a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist as
alcohol dependent or as suffering from alcohol abuse," which is derogatory information under 10 C.F.R. §
710.8(j) (Criterion J).

The Notification Letter makes numerous allegations with respect to Criterion J, which are described in the
"Findings of Fact" section below. Among these allegations is the conclusion of a DOE- consultant
psychiatrist (hereafter "the DOE psychiatrist") that the individual suffers from the disorder of alcohol
abuse. The Notification Letter explains that the individual's conduct with respect to alcohol causes the
DOE to have substantial doubts about his continued eligibility for access authorization.

In his Response, the individual requested a hearing to respond to the concerns raised in the Notification
Letter. In this Response, he admitted that he has a "drinking problem" and generally admitted the
correctness of the information presented in the Notification Letter. Accordingly, the hearing convened on
this matter focused on the issue of whether the individual's participation in a program of rehabilitation is
sufficient to mitigate the DOE's concerns regarding his past actions with regard to alcohol and his
diagnosis of alcohol abuse. The individual and seven other witnesses, three presented by the DOE and four

file:///persecc.htm#vso0154
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by the individual, testified at the hearing. The hearing officer closed the record of the proceeding on
August 25, 1997, following the receipt of a post-hearing submission and exhibits by counsel for the
individual and a statement from the DOE counsel that he did not intend to submit a response.

II. FINDINGS OF FACT

In the Notification Letter, the DOE presents information concerning the individual's use of alcohol that the
individual provided to the DOE during a November 1996 Personnel Security Interview (PSI). This
information can be summarized as follows:

(1) The individual estimated that in the Spring of 1994, he consumed about two six-packs of beer every
two to seven days, that this period of heavy drinking continued for about a month, and that he experienced
a "blackout" once during this period when he drank too much.

(2) His ex-wife regularly complained about his drinking while they were married, and his current
girlfriend has told him that she does not like the way he acts when he drinks.

(3) In June 1994, he was arrested for Reckless Driving and Driving While Intoxicated (DWI). He was
sentenced to two days in jail, required to attend DWI school, and his license was revoked for 90 days.

(4) In October 1996, he was arrested for DWI. He failed the field sobriety test. He submitted a breath test
and the factual results were .10/.09. In November 1996, the state motor vehicles division revoked his
driver's license for one year.

The Notification Letter also summarizes the findings of the DOE psychiatrist who evaluated the individual
in January 1997 and concluded in his February 3, 1997 Report to the DOE that the individual suffers from
the disorder of alcohol abuse. The Notification Letter presents the following information from this Report:

(1) The individual most likely has had drinking problems for the past few years since there is good reason
to think that it was a major reason why his wife divorced him. He maintained sobriety for a couple of
years prior to the divorce, but then drank heavily following his divorce in the beginning of 1994. Since
that period of time, his drinking problem has become more serious in that he has had two DWI arrests.

(2) He indicated that he does drink occasionally and that in December 1996 he consumed a six pack and
three mixed drinks, with two beers being consumed at Christmas and two mixed drinks on New Year's
Eve. He indicated that his would be a typical drinking pattern that he would hope to maintain.

(3) There is not adequate evidence of rehabilitation and reformation. The individual still appears to be in
denial when dealing with his alcohol problem.

There are no material disagreements about the factual information contained in the Notification Letter. In
his Response, the individual provides the following description of his drinking in the context of his
marriage and in his post-marriage relationship with his girlfriend:

The main cause for my divorce was infidelity on my ex-wife's part. From the time I was made aware of
her infidelity I began drinking heavily and it was in this time frame that I received my first DWI. ... It is
true that my ex-wife complained about my drinking. That is why during my marriage there were extended
periods of sobriety and I only occasionally drank. When I do drink, I become very friendly and my
girlfriend always accused me of flirting. Because of her intense jealousy, she preferred that I did not drink.

Response at 2. I find that his description agrees with the allegations contained in the Notification Letter
with a couple of minor exceptions. Both the individual's Response and his testimony at the hearing
indicate that the individual's divorce was finalized in January 1995 rather than January 1994. At the
hearing, the individual testified that he began to drink heavily at the beginning of the breakup of his
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marriage, and that this led directly to his June 1994 DWI. Transcript of July 10, 1997 Hearing (hereafter
"Tr." at 21 (see also PSI at 10-11).

In his Response, the individual also described actions with regard to his drinking that he has taken since
his PSI and his psychiatric interview.

I am no longer in denial and admit that I have a drinking problem and have realized that I cannot
moderately drink. I have recently started attending Alcohol Anonymous Meetings and have been talking
privately with an AA Sponsor.

At the hearing, the individual and his witnesses provided further information concerning his rehabilitation
program. According to the individual's counsel, this testimony and accompanying exhibits were aimed at
establishing the following:

1. He initially saw a psychologist every week for two months;
2. He has since been going to the DOE's Employee Assistance Program (EAP), and sees the EAP

counselor once a week;
3. Since the beginning of March, he has been going to Alcoholics Anonymous (AA) meetings virtually

every day;
4. He is an admitted alcoholic, and has committed himself to absolute sobriety. He has not had a drink

since December 31, 1996; and
5. He is doing everything he can to make sure that he never again drinks, and he has developed coping

mechanisms when he is in crisis so that he will not turn to drink.

See Opening statement of individual's counsel, Tr. at 10-11.

III. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer. As discussed below, Part 710
clearly places upon the individual the responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing Officer to base all findings relevant to this
eligibility upon a convincing level of evidence. 10 C.F.R. §§ 710.21(b)(6) and 710.27(b), (c) and (d).

A. The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt. The standard in this proceeding places the burden of proof on the individual. It is
designed to protect national security interests. The hearing is "for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §710.21(b)(6). The
individual must come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. §710.27(d). Personnel Security Review (Case No. VSA-0087), 26 DOE ¶
83,001 (1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (VSA-0061), 25 DOE ¶ 83,015 (1996). The individual therefore is afforded a
full opportunity to present evidence supporting his eligibility for an access authorization. The regulations
at Part 710 are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by
regulation and through our own case law, an individual is afforded the utmost latitude in the presentation
of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
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there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. In addition to
his own testimony, we generally expect the individual in these cases to bring forward witness testimony
and/or other evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring
access authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No.
VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶
82,769 (1995) (individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).

B. Basis for the Hearing Officer's Opinion

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The regulations state that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made after consideration
of all the relevant information, favorable or unfavorable, as to whether the granting of access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. §710.7(a). I must examine the evidence in light of these requirements, and assess the
credibility and demeanor of the witnesses who gave testimony at the hearing. The regulations require that
I make specific findings as to the validity of each allegation in the Notification Letter. 10 C.F.R. §
710.27(c).

IV. ANALYSIS

In this case, the individual admits that he is an alcoholic (Tr. at 13) and accepts the diagnosis of alcohol
abuse made by the DOE psychiatrist. There is therefore no question that this case raises a Criterion J
security concern. However, a finding of derogatory information does not end the evaluation of the
evidence concerning the individual's eligibility for access authorization.

In the present case, the individual contends that there are mitigating factors that alleviate the agency's
Criterion J security concerns and justify the restoration of his security clearance. Specifically, the
individual asserts that he stopped drinking on December 31, 1996 and has not taken a drink since. He
further asserts that as a result of the alcohol counseling he has received through the EAP and AA
programs, and his firm intention to continue to participate in these programs, he is sufficiently
rehabilitated from his past alcohol abuse to pose no threat to DOE security.

In evaluating whether the derogatory information has been mitigated, I have considered the factors set
forth in Section 710.7(c): the nature, extent, and seriousness of the individual's conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
his age and maturity at the time of the conduct; the voluntariness of his participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for his
conduct, the potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

I have reviewed the testimony and submissions in this case in light of these factors, evaluating the Report
and testimony of the DOE psychiatrist concerning the severity of the individual's condition of alcohol
abuse as well as the seriousness of the individual's past actions arising from that condition. I have assessed
the individual's evidence of rehabilitation in light of this derogatory information. As indicated below, I
find that the evidence in this proceeding indicates that the individual is not fully rehabilitated from alcohol
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abuse at this time. I therefore find that the individual's access authorization should not be restored.

A. Derogatory Information

The facts concerning the individual's past consumption of alcohol are not disputed by the individual, who
acknowledges that he is an alcoholic (Tr. at 13). The individual also does not dispute that he was arrested
for DWI on the two occasions. It is also undisputed that the DOE psychiatrist is a board-certified
psychiatrist whose opinion is that the individual suffers from alcohol abuse. The DOE psychiatrist made
this determination in his February 1997 report and affirmed that evaluation after listening to the
individual's testimony at the hearing.

DOE counsel: "... at that time it was your opinion that [the individual] did suffer from alcohol abuse as
defined in the DSM-IV, is that correct?

DOE psychiatrist: "That's correct."

DOE counsel: "Okay. You've heard his testimony here today. Has your opinion changed any since hearing
his testimony today on this issue?

DOE psychiatrist: "No, in fact, I think he now more acknowledges that this is the diagnosis for his
problem than he did when I first saw him.

Tr. at 60. Finally, the individual's EAP counselor, who testified at the hearing, did not disagree with the
DOE psychiatrist's diagnosis of alcohol abuse. His description of his work with the individual clearly
indicates that he treated and counseled the individual as a recovering alcoholic. Tr. at 84-91.

B. Mitigating Factors

In support of his position that he is rehabilitated from alcohol abuse, the individual acknowledges that he
is an alcoholic and states that he has totally abstained from alcohol since December 31, 1996. He also
states that he has no intention to resume drinking, and is participating in AA and in a substance abuse
EAP counseling program that effectively monitors his behavior. Finally, he has presented evidence that his
current level of job performance is extremely good. I will consider the impact of each of these mitigating
factors below.

In order to determine that the individual has mitigated the security concerns regarding his alcohol abuse, I
must find sufficient rehabilitation or reformation, such that it is highly unlikely that the individual would
abuse alcohol in the future. In making a determination on this issue, I place great weight on the testimony
of the DOE psychiatrist, a medical expert in this area who evaluated the individual and observed his
testimony at the hearing. In his February 1997 Report, the DOE psychiatrist stated that he would consider
as adequate evidence of rehabilitation the successful completion of "[a] fairly structured type of treatment
over a fairly long period of time (e.g., a year or two)." Report at 9. He provided the following description
of such a program.

Structured outpatient treatments such as day treatment programs, intensive outpatient treatment programs,
or traditional outpatient programs would possibly all be adequate if followed through rigorously. [The
individual] has already entered voluntarily into Alcoholics Anonymous and attends once per week. This
may well be adequate treatment by itself if the meetings were increased in frequency, at first perhaps on a
daily basis for a few months. He has no sponsor and a sponsor within AA would likely be helpful.

Id. In the Report's final summary, he describes why he believes that a lengthy period of time in a
structured program is necessary for this individual.

[The individual] suffers from alcohol abuse as defined in DSM-IV. There is not adequate evidence of
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rehabilitation since he continues to drink, albeit in moderation, and is still in some denial regarding the
seriousness of his drinking problem. His inconclusive laboratory test evaluations leave open the possibility
that he has been still drinking somewhat heavily, although the tests are not at all proof that this is
occurring.(1) [The individual] has had three previous brief enrollments in Alcoholics Anonymous and
following this DWI he re-enrolled himself in AA. He indicated a commitment to maintaining abstinence if
this were required of him. I do recommend abstinence for a period of at least two years. I feel this length
of time in a structured outpatient treatment program would be necessary for adequate evidence of
rehabilitation and reformation.

Id., at 9-10.

At the hearing, the DOE psychiatrist heard testimony concerning the individual's rehabilitation program
and questioned the individual concerning his progress. The individual stated that he stopped drinking
alcohol on December 31, 1996, Tr. at 22, and does not intend to drink in the future. Tr. at 34. These
assertions were supported by the testimony of his girlfriend, who stated that she had not seen him take a
drink since 1996. Tr. at 110-111. She noted that his attitude had improved since the beginning of the year.
Id. She also stated that she supported his sobriety and would not tolerate excessive drinking by the
individual. Tr. at 112-113. The individual's current supervisor testified that he had no indication that the
individual had used alcohol in 1997 and that the individual was performing job functions exceptionally
well.(2) Tr. at 127-128. The individual's EAP counselor also testified that the individual's appearance and
his level of progress in their counseling sessions are consistent with abstention from alcohol. The EAP
counselor stated that the individual had agreed to submit to unannounced drug tests, and that the two tests
administered to date were negative for alcohol and drugs. Tr. at 87-91. The testimony at the hearing thus
supported the individual's claim that he has abstained from the use of alcohol from December 31, 1996
through June 1997, a period of six months.(3)

In addition, the individual's testimony and supporting testimony and materials indicates that he has
actively pursued a program of rehabilitation. Beginning in January 1997, the individual attended group
counseling sessions with a court-appointed alcohol and drug counselor. Tr. at 23. The state traffic court
required the individual to attend these sessions as a result of his October 1996 DWI. He attended these
sessions once a week for a period of ten weeks. Id. In March 1997, the individual began to attend AA
meetings on a regular basis.(4)He has acquired an AA sponsor who assists him in working the steps of the
AA program. Tr. at 41-42. On February 25, 1997, the individual began to meet regularly with the EAP
counselor, a licensed clinical mental health counselor, at the DOE facility where he works. At the time of
the hearing he had attended 15 counseling sessions with the EAP counselor, who testified that the
individual has been conscientiously attending and participating in these sessions and has developed an
emotional attachment to his recovery. Tr. at 87-89.

The DOE psychiatrist, who listened to the individual's testimony, stated that, while the individual had
made significant progress, he had not yet engaged in his program for a period of time long enough to
constitute rehabilitation or reformation. He explained that at least a one year period of sobriety was
generally recognized as essential to demonstrating rehabilitation and reformation. In this regard, he noted
that in the Fourth Edition of the Diagnosis and Statistical Manual of the American Psychiatric Association
(the DSM-IV) the determination of whether a person is in the early stage or the sustained stage of
remission from active drinking is defined as one year of sobriety. Tr. at 61. He explained why this one
year period was reasonable with regard to the treatment of alcoholism in general and the individual's
drinking patterns in particular.

[t]hrough a whole year you generally go through that period of time, the types of triggers that a person
might have to deal with in remaining sober. You go though all the major holidays. And, in [the
individual's] case, for instance, he had trouble with New Year's Eve, which is a tough time for many
alcoholics. It's a long enough period of time just in terms of duration that you will go through things like
problems in a relationship, or issues like that that take some period of time to give you enough exposure to
show that you're able to handle these problems that are coming up.
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Tr. at 62. He also stated that the individual had indicated in the January interview that he had previously
maintained periods of sobriety of up to a year and a half prior to his relapse into alcohol abuse. The DOE
psychiatrist testified that for these reasons he had concluded in his Report that a year or two of structured
outpatient treatment was necessary to demonstrate rehabilitation and reformation. Tr. at 62-63. See Report
at 9-10.

Based on his earlier evaluation of the individual and his observation of the individual at the Hearing, the
DOE psychiatrist stated that he now believed that one full year of sobriety and adherence to his current
program would be necessary for the individual to demonstrate rehabilitation:

The bottom line assessment that there is not yet adequate evidence of rehabilitation and reformation has
not changed. I think he has improved significantly from when I saw him. He had fairly heavy use of
denial, blaming things on wives and girlfriends, and making statements like, anybody can get DWI, saying
he didn't think he was weaving when he got pulled over for the recent DWI, those fairly heavy denials I
don't see today. Although I still think that, for the reasons I explained earlier, that I don't think there is yet
adequate evidence of rehabilitation and reformation. I think that would be present if he was able to
continue this for a period of a year.

Testimony of DOE psychiatrist, Tr. at 65.

The individual's EAP counselor shared the DOE psychiatrist's view that the individual was not yet
rehabilitated. He indicated that a two-year program of treatment and monitoring would bring the individual
to full rehabilitation. At the Hearing, the following dialogue took place between the EAP counselor and
the Hearing Officer:

Hearing Officer: At this point in his rehabilitation, ... do you consider [the individual] fully rehabilitated?

EAP Counselor: No, no, no, I think we have a ways to go.

Hearing Officer: What would you see that path being?

EAP Counselor: I'd like him to stay with his AA, with that support group. I'd like to see him stay in
counseling for this next year. I'd like to see him - I think the DOE has laid out a very good pattern in their
EAPRO program where they stay in - look more intensely the first year, and then the second year, what
they do is, they drop back and they do quarterly unannounced testing, and a least monthly a face-to-face
contact.

Tr. at 96-97.

In the administrative review process, it is the Hearing Officer who has the responsibility for making the
initial decision as to whether an individual with alcohol problems has exhibited rehabilitation or
reformation. See 10 C.F.R. § 710.27. The DOE does not have a set policy on what constitutes
rehabilitation and reformation from alcohol abuse, but instead makes a case-by-case determination based
on the available evidence. Hearing Officers properly give a great deal of deference to the expert opinions
of psychiatrists and other mental health professionals regarding rehabilitation and reformation. See, e.g.,
Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation);
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no rehabilitation).
In cases filed with this Office, it is very rare for a psychiatrist to find reformation or rehabilitation where
an individual has been abstinent for less than one year. See Personnel Security Review (Case No. VSA-
0049), 25 DOE ¶ 83,011 (1996) (Hearing Officer who found individual rehabilitated from alcohol
dependency based on a 28-day inpatient treatment program and three months' abstinence was found on
appeal not to have considered the psychiatrist's testimony that the passage of time was an important factor
in lowering the risk of relapse). This is because, as the DOE psychiatrist stated at the hearing, a period of
one year is generally viewed as necessary to reach a state of sustained remission. Tr. at 61.
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While I am persuaded that the individual sincerely intends to abstain from alcohol and has been
conscientiously attending AA meetings and counseling sessions, I am unable to find that there has been
sufficient rehabilitation or reformation to mitigate the DOE's security concerns. My position is based
primarily on the relatively short period of time in which the individual has been abstinent and the expert
testimony by both the DOE's board-certified psychiatrist and the individual's EAP counselor. These same
considerations have led Hearing Officers in other recent DOE security clearance cases to find that there
was insufficient rehabilitation or reformation. See Personnel Security Hearing (Case No. VSO- 0079), 25
DOE ¶ 82,803 (five months); Personnel Security Hearing (Case No. VSO-0031), 25 DOE ¶ 82,770 (1995)
(nine months); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995) (eight
months); Personnel Security Hearing (Case No. VSO-0029), 25 DOE ¶ 82,766 at 85,609, aff'd, Personnel
Security Review (Case No. VSA-0029), 25 DOE ¶ 83,003 (1995) (four months); Personnel Security
Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758, aff'd, Personnel Security Review (Case No. VSA-
0018), 25 DOE ¶ 83,006 (1995) (five months).

Counsel for the individual contends that the facts in this proceeding closely resemble another recent case
before this Office where the Hearing Officer found that the individual was rehabilitated from alcohol
abuse. Personnel Security Hearing (Case No. VS0-0130), 26 DOE ¶ 82,779 (1997) (Request for Review
pending). In that instance, the individual also admitted to alcohol abuse, and had participated in a
rehabilitation program for six months. The Hearing Officer noted the following:

As stated above, the DOE psychiatrist testified that while the individual "is doing very well" in his
recommended treatment programs and will "not likely" return to drinking alcohol, the individual needs
continued abstinence from alcohol and more treatment before all of the DOE's concerns are alleviated.

26 DOE at 85,706. The Hearing Officer then made a finding that the individual was "sufficiently
rehabilitated and reformed" from alcohol abuse and that his access authorization should be restored. The
Hearing Officer identified three major factors in making this finding - (1) the DOE psychiatrist's opinion
that the individual's alcohol abuse was "in remission," and that relapse was not likely; (2) the individual's
ability to establish substantial progress in his rehabilitation program over a six month period prior to the
hearing; and (3) a finding that the individual was committed to continuing his rehabilitation activities for
the required period. 26 DOE at 85,707.

I am not convinced that the information relied upon by the Hearing Officer in that case supports his
finding that restoration of the individual's access authorization is appropriate. However, the information in
the record of this proceeding clearly indicates that the individual is not yet rehabilitated and reformed and
that therefore his access authorization should not be restored. In the present case, the DOE psychiatrist has
indicated that the individual still remains at an unacceptable level of risk for relapse until he has
completed a full year of sobriety. As noted above, the DOE psychiatrist specifically found that the
individual's previous ability to maintain fairly lengthy periods of sobriety prior to a relapse requires an
extended period of rehabilitation. He also found that the rehabilitation period should extend through all the
major holidays, due to the individual's acknowledgment that he drank on New Year's Eve in 1996. Tr. at
62. In this regard, I note that the DOE psychiatrist's Report also indicates that the individual acknowledged
drinking two beers at Christmas. Report at 4.

Counsel for the individual argues that the DOE psychiatrist has indicated that the individual's risk of
relapse is already at an acceptable level. When asked at the hearing to quantify the individual's current risk
of relapse in comparison to the risk of relapse following a full year of rehabilitation, the DOE psychiatrist
responded as follows:

As of today, what are the percent chances of his not having a relapse in five years? Picking a number kind
of out of a hat, I would say 66 percent, two-thirds chance. If he would go a year, I'd move it to, and again
picking it out of a hat, 75 percent. And if he went two years I'd move up to 90 percent. And I probably
should have stuck with my first statement and not given the numbers ....
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Tr. at 75. At the hearing, counsel for the individual argued that a difference of only nine percentage points
in risk of relapse between six months and a full year of rehabilitation should not be viewed as a
significant extra level of risk by the DOE. Tr. at 135. I do not agree that this testimony from the DOE
psychiatrist supports the position advocated by the individual's counsel. It is clear from the language
quoted above that the DOE psychiatrist was uncomfortable with attempting to quantify the individual risk
of relapse at specific points in his recovery process. His use of the phrase "picking a number kind of out of
a hat" indicates that these figures are only estimates that cannot be precisely relied upon. Far more
convincing to me is his testimony, presented above, concerning the importance of a full year in testing this
individual's ability to maintain his recovery. It is clear from this testimony that the DOE psychiatrist firmly
believes that the individual has not yet demonstrated rehabilitation and reformation from his condition of
alcohol abuse. See Tr. at 65. I find the DOE psychiatrist's evaluation to be reasonable and persuasive, and
accept his conclusion that rehabilitation and reformation has not yet occurred.(5)

At the hearing, counsel for the individual argued that by the time this decision is issued, the individual will
have completed nine full months of sobriety and rehabilitation. In a post hearing submission dated August
22, 1997, she submitted additional evidence consisting of AA sign-in sheets and an August 18, 1997
statement from the EAP counselor that indicate that the individual is continuing with his rehabilitation
program. For the reasons discussed above, I do not believe that evidence of less than a full year of sobriety
and rehabilitation is adequate to support the restoration of access authorization in this case. Accordingly,
the information in this post hearing submission does not affect my findings concerning rehabilitation and
reformation.

Finally, counsel for the individual asserts that because the DOE psychiatrist initially was prepared to
recommend the individual for the DOE's EAPRO program, it should be possible to permit the individual to
maintain his access authorization provided that there is close supervision to ensure that the individual will
not relapse and compromise national security.(6) At the hearing, counsel for the individual presented
testimony aimed at establishing that the individual's involvement in AA, the support he receives from his
girlfriend, and his voluntary participation in the EAP counseling and monitoring program provide the
same safeguards against relapse as formal participation in the EAPRO program. She argues that these
safeguards make it possible to restore the individual's access authorization even though he is not yet fully
rehabilitated from alcohol abuse. See Tr. at 133-37.

I do not agree. The DOE's Employee Assistance Program Referral Option (EAPRO) allows a clearance
holder who admits to having a substance abuse problem to maintain his access authorization, provided that
the individual abstains from the substance and enters a rehabilitation program. EAPRO, however, is
designed for cases that have not been referred for administrative review under 10 C.F.R. Part 710, and the
determination by DOE Security on whether to offer EAPRO to an employee is not subject to review by a
Hearing Officer. See Personnel Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995) aff'd, Personnel
Security Review (VSA-0005), 25 DOE ¶ 85,013 (1995). Nor do I believe it appropriate for a Hearing
Officer to recognize a particular rehabilitation program as comparable to EAPRO for purposes of
permitting an individual to maintain access authorization during the rehabilitative process.(7)

After hearing extensive testimony concerning the individual's rehabilitation program and the support he is
receiving from his girlfriend, the DOE psychiatrist continues to view the individual as not fully
rehabilitated from alcohol abuse. Tr. at 113. The individual's EAP counselor shares this view. Tr. at 96-97.
Accordingly, I believe that it would not be appropriate to restore the individual's access authorization at
this time. For the reasons discussed above, the individual's risk of relapse remains unacceptably high. In
the clear absence of rehabilitation and reformation, I cannot find that restoring access authorization would
not endanger the common defense and security and would be clearly consistent with the national interest.

V. CONCLUSION

For the reasons set forth above, I find that the individual suffers from the disorder of alcohol abuse, as
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diagnosed by a board-certified psychiatrist. Further, in resolving the issue concerning the individual's
eligibility for access authorization, I find that this derogatory information has not been mitigated by
sufficient evidence of rehabilitation and reformation. After considering all the relevant information,
favorable or unfavorable, in a comprehensive and common-sense manner, it is my opinion that the
individual has not demonstrated that restoring his clearance would not endanger the common defense and
would be clearly consistent with the national interest. Accordingly, it is my opinion that the individual's
access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, DC 20585-0107, and served on the other party. If either party elects
to seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: September 22, 1997

(1)In his Report, the DOE psychiatrist notes that a blood test performed on the individual in January 1997
indicated an elevated liver function for the enzyme GGT, which is a potential indicator of excessive
drinking. However, he concluded that the individual's elevated GGT appeared to be related to the
individual's condition of hyperlipidemia (high levels of triglycerides in his cholesterol) rather than to the
individual's consumption of excessive amounts of alcohol. He also noted that hyperlipidemia can itself be
exacerbated by heavy consumption of alcohol, but in this case was most likely due to the individual's
obesity. Report at 7-8.

(2)The individual currently is performing job functions that do not require a security clearance.

(3)The DOE psychiatrist's Report indicates that at the time of the psychiatrist's January 1997 interview
with the individual, the individual did not inform him that he had resolved not to drink after December 31,
1996. However, at the Hearing, the DOE psychiatrist was satisfied that the individual's statement that he
took his last alcoholic drink on December 31, 1996 did not contradict anything he said in the January 1997
interview. The DOE psychiatrist stated that for purposes of his evaluation, he would measure the
individual's period of sobriety as beginning on January 1, 1997. Tr. at 76-77.

(4)At the hearing, the individual submitted sign-in sheets from AA meetings indicating that from March
16, 1997, he has attended AA meetings four or five times a week. See Individual Exhibit 1.

(5)Moreover, in my opinion, even the imprecise estimates of risk of relapse provided by the DOE
psychiatrist (33% versus 25%) show a significant difference between six months of rehabilitation and a
full year.

(6)In an initial draft of his February 3, 1997 Report (the Draft Report), the DOE psychiatrist stated that
"[the individual] appears to be a suitable candidate for the Employee Assistance Program Referral Option
(APR). He appears eligible to participate in that he is most likely not currently consuming alcohol to
excess." Draft Report at 10. A copy of the Draft Report was provided to counsel for the individual by DOE
counsel and introduced at the hearing as Individual Exhibit 3.
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(7)In addition to being inappropriate, there are substantial practical difficulties to such an approach. If I
were to attempt to assess whether the individual's rehabilitation program provides sufficient safeguards to
permit a restoration of access authorization, I also would have to evaluate the level of risk to DOE
personnel posed by certain aspects of the individual's job duties being performed by someone who is still
in treatment for alcohol abuse. Tr. at 119, 137. As a local program, EAPRO is much better suited to make
these kinds of risk assessments.
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Case No. VSO-0155, 26 DOE ¶ 82,798 (H.O.
Schwartz Oct. 20, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

October 20, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: April 23, 1997

Case Number: VSO-0155

This Opinion concerns the eligibility of XXXXX (the Individual) for continued access authorization under
the regulations set forth at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material.(1) The Individual’s access authorization was
suspended by an Operations Office of the Department of Energy (DOE). As explained below, it is my
opinion that the Individual’s access authorization should not be restored.

I. Procedural Background

The Individual has been employed by a DOE contractor for more than ten years. In January 1997 the
Individual reported to the DOE that he had tested positive for a cocaine metabolite, benzoylecgonine, in a
random urine-based drug test adminstered by his National Guard unit. Pursuant to 10 C.F.R. § 710.9(a),
the DOE conducted a recorded Personnel Security Interview (PSI) with the Individual on January 23,
1997. Since information creating doubt as to the Individual’s eligibility for a security clearance remained
unresolved after that interview, the DOE suspended his security clearance and requested from the Director
of the DOE Office of Safeguards and Security the authority to conduct an administrative review
proceeding under 10 C.F.R. Part 710, Subpart A.

The administrative review proceeding began with the issuance of a Notification Letter, which informed
the Individual that “[r]eliable information in the possession of the DOE has created a substantial doubt
concerning [his] eligibility for continued access authorization. . . .” In accordance with 10 C.F.R. § 710.21,
the Notification Letter included a statement of that derogatory information.

The Notification Letter also stated that the Individual was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding his eligibility for access authorization. The Individual
requested a hearing by filing a written request for a hearing regarding his suspension. The DOE forwarded
the Individual’s request for a hearing to the DOE’s Office of Hearings and Appeals and I was appointed
the Hearing Officer in this matter.
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Following a prehearing conference as required by 10 C.F.R. § 710.25(f), I held a hearing on this matter. At
the hearing, the DOE Counsel called as witnesses the Individual, a DOE Personnel Security Specialist, two
National Guard officers, a polygraph examiner, and a forensic toxicologist who serves as the director of
the workplace drug testing division of the laboratory that conducted the drug test at issue in this case (the
laboratory director). The Individual called the following witnesses: the director of clinical chemistry and
toxicology of a local hospital (the Individual’s expert), three present or former National Guard officers, a
retired Army Reserve officer, a supervisor, a co-worker, and the Individual himself. During the course of
this proceeding, the DOE Counsel submitted sixteen exhibits and the Individual submitted four exhibits.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the Individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the Individual’s
eligibility for continued access authorization. That information is summarized below.

Based on the Individual’s urine sample testing positive for a cocaine metabolite, the DOE alleged that the
Individual:

has trafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed
in the Schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances
Act of 1970.

Enclosure 2 to Notification Letter at 1; see 10 C.F.R. § 710.8(k) (Criterion K).

In addition, because he had trafficked in, sold, possessed, and used illegal drugs in the past, the Individual
was required to sign a Drug Certification in 1990, in which he certified that he would refrain from using
any illegal drugs for as long as he remained employed in a position requiring a DOE access authorization.
On the basis of the Individual’s positive test result and his earlier promise not to use illegal drugs, the
DOE alleged that the Individual:

has engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, [or] trustworthy.

Enclosure 2 to Notification Letter at 1; see 10 C.F.R. § 710.8(l) (Criterion L).

III. Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). That opinion must
be founded on the standard established in the regulations, which state that "[t]he decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest." 10
C.F.R. § 710.7(a). Among the factors I have considered in rendering this opinion concerning the
Individual’s eligibility for access authorization are the following: the nature, extent, and seriousness of his
conduct; the circumstances surrounding the conduct, including knowledgeable participation; the frequency
and recency of the conduct; his age and maturity at the time of the conduct; the voluntariness of his
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for his conduct, the potential for pressure, coercion, exploitation, or duress; and
the likelihood of continuation or recurrence. See 10 C.F.R. § 710.7(c), 710.27(a).

In a DOE administrative review proceeding under 10 C.F.R. Part 710, we are dealing with a standard
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designed to protect national security interests. A hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The “clearly
consistent with the national interest” standard for the granting of security clearances, as set forth in the
governing regulations, indicates “that security determinations should err, if they must, on the side of
denials.” Department of Navy v. Egan, 484 U.S. 518, 531 (1988). In cases where there is evidence of a
positive drug test, in order for the clearance holder to prevail, the record must contain convincing evidence
mitigating the security concern related to illegal drug use. Personnel Security Review (Case No. VSA-
0088), 26 DOE ¶ 83,003 at 86,517 (1996); Personnel Security Hearing (Case No. VSO-0051), 25 DOE ¶
82,784 (1995) (VSO-0051), aff’d, Personnel Security Review (Case No. VSA-0051), 25 DOE ¶ 83,012
(1996) (individual failed to show that passive inhalation of marijuana smoke at a night club caused his
positive drug test); Personnel Security Hearing (Case No. VSO- 0019), 25 DOE ¶ 82,759 (1995) (VSO-
0019), request for review dismissed, Personnel Security Review (Case No. VSA-0019), December 4, 1995.
In other words, the record must contain evidence that offers an explanation for the positive drug test,
establishes the truthfulness of the explanation, and demonstrates that the explanation mitigates the DOE's
security concerns. Similarly, an allegation that the drug test itself was for some reason erroneous must be
supported by credible evidence. See generally VSO-0019. As discussed below, after carefully considering
the entire record, I find that the security concerns raised by the positive drug test have not been mitigated.

IV. Findings of Fact and Analysis

A. Criterion K

In December 1996 the Individual, then an officer in a National Guard unit, participated in a random drug
screening conducted by the National Guard. Transcript of Hearing (Tr.) at 16. In January 1997 he was
informed that he had tested positive for the presence of benzoylecgonine, a metabolite of cocaine. Id. He
duly notified the DOE of the test results in a timely manner. Id. Ever since he was informed of the test
results, he has consistently maintained that he has not used cocaine. As he expressed in his January 1997
DOE Personnel Security Interview (PSI), in his conversation with the DOE Personnel Security Specialist
(PSS) in charge of his case, in his conversations with the polygraph examiner who testified at the hearing,
and in his own testimony at the hearing, he contends that the positive test results were caused by one or
more of three possibilities: (1) an error was made at the collection site; (2) an error was made during
laboratory processing; or (3) he unknowingly and unwittingly ingested cocaine. DOE Exhibit B-2 at 12-13
(PSI); Tr. at 38, 40 (testimony of PSS); Tr. at 181 (testimony of polygraph examiner); Tr. at 24-25.

The laboratory report for the urine sample that the National Guard obtained from the Individual in
December 1996 indicates that the sample tested positive for cocaine metabolite. DOE Exhibit F at 1. The
Report includes a certification by the laboratory director, who testified at the hearing, that the reported test
results are accurate and that the laboratory followed all the procedures required of it by the Department of
Defense (DOD) and the Surgeon General of the Army. Id. The screening test, using Kinetic Interaction of
Microparticles in Solution (KIMS), indicated that the sample had tested positive, that is, above the cutoff
concentration level of 150 ng/ml that the DOD established for KIMS testing, for the presence of
benzoylecgonine, a metabolite produced by the body only after the ingestion of cocaine. Tr. at 81-82
(testimony of laboratory director). The confirmatory test, which employed gas chromatography/mass
spectrometry (GC/MS), revealed that the concentration of benzoylecgonine in the urine sample was 145
ng/ml, greater than the 100 ng/ml cutoff which the DOD has determined to be a positive indicator, in
GC/MS testing, of cocaine ingestion. DOE Exhibit F at 1. See Tr. at 85.

As the Individual correctly pointed out, the DOD’s cutoffs for “positive” cocaine metabolite presence of
150 ng/ml and 100 ng/ml for the screening and confirmatory tests, respectively, are significantly lower
than those employed by the DOE, which are 300 ng/ml and 150 ng/ml, respectively. Tr. at 123. The
Individual contends that, even though he tested positive under the DOD standards, he would have tested
negative had the screening test been analyzed under the DOE standards. Tr. at 164 (testimony of
Individual’s expert). This testimony is contradicted by testimony of the laboratory director, who stated that
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the screening test is qualitative, not quantitative, and therefore no conclusion can be drawn regarding
whether the test result would have been above or below 300 ng/ml. Tr. at 125-127. The laboratory director
conceded, however, that the confirmatory test result would have been negative under the DOE standards.
Tr. at 127. Nevertheless, the facts are that the testing was conducted for the DOD under its standards, and
under those standards the sample tested positive for cocaine metabolite, which constitutes derogatory
information about the Individual. On the basis of the evidence presented in this proceeding, I find that the
DOE met its burden of demonstrating that the December 1996 test results raise a security concern under
Criterion K.

As stated above, the Individual’s premise is that the positive test result is wrong, and must be explained by
any of three possible causes: an error at the time of collection, an error in the laboratory processing, or
unknowing ingestion of cocaine. At the hearing, the Individual developed each of these arguments in
detail. However, after considering each of these arguments, I do not find that an error occurred or that the
Individual unknowingly ingested cocaine.

1. Sample Collection

The process for collecting urine samples for drug testing of National Guard members is governed by a
manual entitled “Counterdrug ADAPCP Drug Urinalysis Collection Handbook.” DOE Exhibit J. The
Individual devoted considerable time at the hearing to demonstrating that the National Guard unit did not
strictly adhere to certain provisions of the Handbook during the December 1996 sample collection. For
example, he established that the required signs were not posted to indicate that the latrines being used for
testing were off limits to other personnel. Tr. at 61-62. He also elicited testimony that other provisions of
the Handbook were not followed to the letter when the commander of the unit did not complete, in
writing, a checklist concerning the collection, and when the unit did not provide to the observers a written
memorandum that outlined their responsibilities. Tr. at 58- 59.(2) In addition, the Individual produced
evidence that mistakes had occurred during other National Guard drug testing collections. See, e.g., Tr. at
188, 196.

After considering the totality of the circumstances surrounding the December 1996 collection, none of
these irregularities raises a doubt, in my opinion, as to the validity of the urine sample that has been
identified as that of the Individual. The National Guard officer entrusted with the drug testing program in
the Individual’s unit, the alcohol and drug coordinator (ADCO), not only admitted to the above
irregularities but also provided reasonable justifications, corroborated by one of the observers that day, for
not strictly applying the Handbook provisions that day. In this case, the commander reviewed the checklist
orally, and the observers selected for that day of testing, who had previous experience performing their
duties, had received training at previous times. Tr. at 58-59, 103. The ADCO testified that the latrine could
not be placed off limits, because it was the only latrine for males in the building; nevertheless, the
observer was able to ensure the quality of the samples under those conditions. Tr. at 62, 110. The evidence
that errors occasionally occur when the National Guard tests its members for drugs supports the notion that
errors possibly may have occurred during the December 1996 collection. However, in the absence of
evidence of mistakes made during that specific collection, it is difficult to infer error from such historical
testimony. As a result, I cannot find that an error occurred during the collection of the Individual’s urine
sample in December 1996.

2. Laboratory Processing

The laboratory director testified at length at the hearing about the procedures and safeguards his laboratory
follows when it performs drug testing on urine samples for the Department of Defense. He also reviewed
documents that the laboratory generated in the course of processing the samples that the National Guard
unit collected in December 1996. Testimony was elicited about one entry in the chain-of-custody
document, where one laboratory worker apparently stamped “Temp Storage” in the incorrect box on the
form, then scratched out the error, wrote her name and placed the stamp in the correct box. Tr. at 79, 127;
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See DOE Exhibit F at 8. The Individual then attempted to demonstrate that administrative carelessness
raised the possibility of carelessness in the chemical analysis of the sample as well. Tr. at 127-130.
Although human error is entirely possible, no evidence was presented at the hearing or elsewhere in the
documentation of this case that any error occurred with respect to the analytical processing of the
Individual’s urine sample. See VSO-0051, 25 DOE at 85,737 n.15 (improper entry in chain-of-custody
record explained).

The testimony also focused on the possibility that the 145 ng/ml reading for the Individual’s sample in the
GC/MS confirmatory test was a “false positive” reading. A false positive reading, for the purpose of this
analysis, occurs when the test result is positive even though the concentration of the sample tested is
actually below the positive cutoff threshold. The Individual raised a number of possible bases for a false
positive result in his case. First of all, the positive test result may have been caused by carryover.
Carryover occurs when the residue of a substance in a previous sample remains in the testing equipment
following analysis of the sample and thus increases the concentration of that same substance in a
subsequent sample. Carryover can occur, theoretically, whenever multiple samples are tested sequentially,
as in the present case. During the confirmatory test, the sample that was analyzed immediately before the
Individual’s sample tested positive for benzoylecgonine, and therefore could have contributed to the
positive test result for the Individual’s sample. Tr. at 121. The laboratory director acknowledged that a
highly concentrated preceding sample might possibly cause such carryover. Id. In this case, however, the
preceding sample tested at 101 ng/ml, Tr. at 124, or just barely positive, and was clearly not the “highly
concentrated” sample the laboratory director envisioned. Moreover, the laboratory director testified that, as
in all other aspects of sample testing, the laboratory follows DOD procedures with respect to this concern,
when it is analyzing samples for that agency. Tr. at 119. The Individual’s expert testified that carryover to
a second sample is theoretically possible regardless of the concentration of the first sample, and is
particularly critical when the cutoff for a positive result is, as here, relatively low. Tr. at 158-159, 155-156.
Nevertheless, the testimony that attempts to link carryover to the facts of this case is speculative at best.
Weighing the evidence presented in this case, I find that carryover did not cause or contribute to the
positive test result for the Individual’s sample.

The Individual also argued that the urine sample test results were falsely positive by submitting evidence
of a second, negative test for cocaine metabolites. The Individual was first informed of the positive test
results from his December 1996 sample about one month later. Because most evidence of cocaine use is
eliminated from the body within three days, see, e.g., Tr. at 130 (testimony of laboratory director), a urine
sample collected in January 1997 could not establish that the original test result was falsely positive. (3) In
February, however, the Individual had a sample of his hair removed for analysis for the presence of
cocaine and cocaine metabolites. DOE Exhibit D-11. The results of that test were negative for all
substances tested. Id. At the hearing, both the laboratory director and the Individual’s expert testified at
length about this technology, representing widely disparate views on its accuracy and efficacy. I note that
neither the medical review officer, who prescribed the test and obtained the sample, nor any representative
of the laboratory that conducted the analysis appeared as witnesses. Among the few points on which the
expert witnesses appeared to agree are that the technology is supported by little “hard core scientific data,”
Tr. at 166 (testimony of Individual’s expert), that there is at present no national certification program for
laboratories using this technology, Tr. at 141 (laboratory director), and that the adoption of hair follicle
analysis as the standard procedure for drug testing is, at best, five to ten years in the future. Tr. at 170-171
(Individual’s expert). In addition, the Individual’s expert stated his opinion that hair follicle testing is
capable of detecting the presence of substances at least as accurately as urine testing. Tr. at 163; Letter
from Individual’s Attorney to Hearing Officer, August 28, 1997. Nevertheless, the test report for the
Individual’s sample includes the following language: “This analysis detects cocaine in the hair of people
who have been exposed to cocaine in a repetitive or chronic manner.” DOE Exhibit D-11 at 3. This
statement indicates to me that the laboratory that produced this report was not willing to venture as far as
the Individual’s expert did regarding the validity of this methodology for ruling out the possibility of
infrequent exposure to cocaine. The reported test results, though stated to be negative, do not eliminate the
possibility that the Individual used cocaine on one occasion in December 1996, which would have been
sufficient use to produce the positive test result on his urine sample. Given all the evidence I have received
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in this case, the hair follicle test results do not persuade me that the urine sample test results are falsely
positive. I am therefore of the opinion that the test results obtained from analysis of the Individual’s
December 1996 urine sample are accurate and indicate that he ingested cocaine prior to his participation in
the National Guard drug screening at that time.

3. Alternative Methods of Ingestion

The Individual contends that, if the test accurately indicates that he used cocaine, then he must have
ingested it unknowingly. He has raised three possible manners in which unknowing ingestion might have
occurred: that he introduced cocaine into his body by touching the substance and rubbing his eyes, by
drinking coca-containing tea, or by handling cocaine-bearing money. At his personnel security interview
in January 1997, during his discussion with the polygraph examiner in March 1997, and in his testimony at
the hearing, the Individual stated that long-standing eye problems cause him to rub his eyes frequently. Tr.
at 40, 181, 232-233. He surmised that it is possible that he managed unawares to pick up some cocaine on
his finger and introduce it into his eyes when he rubbed it. See, e.g., Tr. at 233. (4) The Individual further
testified that, even though he has not “been around cocaine,” Tr. at 233, he explored the possibility that his
teenaged sons may have brought some into the house, which would have made it possible for him to have
touched the substance with his fingers. Tr. at 231. He even had one of his sons tested for cocaine use, but
the results were negative. Tr. at 240. He now dismisses the possibility that his sons brought cocaine into
the house, but nevertheless maintains that he could have touched cocaine elsewhere and unknowingly
transmitted it into his body through his eyes. Tr. at 240-241. After considering this testimony, I find that
this explanation for unknowing ingestion of cocaine is at best highly speculative.

At the hearing, the Individual raised for the first time the possibility that his positive drug test might have
been the result of unknowingly drinking tea that contained coca leaves. Both the laboratory director and
the Individual’s expert testified that such tea, know as Herbal Inca Tea, is imported into the United States
from South America and Mexico and served in Central American restaurants, and that the scientific
literature has reported instances of positive cocaine-metabolite test results, in the range of the Individual’s
reading, following the drinking of this type of tea. Tr. at 131-132, 155, 169. This topic was further
addressed in a flurry of post-hearing submissions by both parties. See DOE Exhibits AA, BB, CC, and FF;
Letter from DOE Attorney to Hearing Officer, August 14, 1997; Letter from Individual’s Attorney to
Hearing Officer, August 28, 1997 (August 28 Letter). At the hearing, the Individual stated that he had
consumed tea at a Chinese restaurant within a day or two of the date on which he participated in the
National Guard drug screening. Tr. at 228. He further testified that he had not specifically requested herbal
tea at the restaurant but rather just “hot tea.” Tr. at 238. In light of this testimony alone, and without
addressing the legal arguments raised in the post-hearing submissions, I find that there is not the merest
scintilla of evidence that the Individual drank any type of coca-containing tea that could have affected the
test results of his December 1997 urine sample.

Finally, the Individual appears to argue that he might have come into contact with cocaine by handling
money and somehow ingested it, leading to a positive drug test. He did not raise this contention at or
before the hearing, and in fact the record contains no testimony from any witness on this matter. The
Individual’s Attorney instead produced in a post-hearing submission scientific literature that discusses the
prevalence of traces of cocaine on a high percentage of paper currency in many regions of the United
States. He does not state that the Individual’s positive test is the result of contact with cocaine-bearing
dollar bills, but rather proffers the argument to buttress his position that there are many possible
explanations for the positive result other than that the Individual knowingly, wilfully used cocaine. August
28 Letter at 1. I find that the Individual has not established in any manner that his handling of money is
accountable for or contributed to his positive test result.

The Individual also produced his resume at the hearing. Individual’s Exhibit 3. In his testimony, the
Individual stated that his performance had been exceptional throughout his military and professional
careers, except for a period during which he was using and dealing in drugs. Tr. at 234-236. The intended
inference to be drawn from this testimony is that he cannot be using drugs at the present time because his
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performance is as exceptional as ever. I find this evidence and testimony to be highly speculative, as well
as circumstantial, and will accord it little weight in my consideration. The derogatory evidence in this case
is the Individual’s positive drug test result, which indicates, no more and no less, that he used cocaine on
at least one occasion. If he did use cocaine only once, it is highly unlikely that that use would have altered
his performance to such a degree that it would be reflected in his resume. Therefore, his resume, and his
testimony based on his resume, does not contribute to his attempt to mitigate the DOE’s concern based on
his positive test result. After reviewing the entire record in this case, I am of the opinion that the Individual
ingested cocaine in December 1996, that the DOE properly relied upon Criterion K in suspending the
Individual’s security clearance, and that the Individual has failed to mitigate the national security concerns
raised by his positive drug test result. I remain troubled, however, that the derogatory information that
underlies the DOE’s reliance upon Criterion K, namely a GC/MS reading of 145 ng/ml of
benzoylecgonine, would have been considered a negative test result, and therefore not derogatory, had the
same test result been considered under the DOE’s standards.

B. Criterion L

As stated above, due to involvement with drugs at earlier stages of his life, the Individual signed a drug
certification for the DOE in 1990. In that certification, he agreed not to use illegal drugs while he held an
access authorization. DOE Exhibit B-1. The DOE states that the positive drug test indicates that he broke
his promise not to use illegal drugs and therefore he “has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, [or] trustworthy.” Enclosure 2 to
Notification Letter at 1; see 10 C.F.R. § 710.8(l). Because I find that the Individual used cocaine in
December 1996, I also find that his willful violation of his 1990 drug certification and his consistent denial
of drug use show a lack of honesty and reliability.

In his attempt to show mitigation of the allegations under Criterion L, the Individual testified that he self-
disclosed his earlier involvement with illegal drugs. Tr. at 241. The Individual’s laudable behavior in 1990,
however, does not mitigate the DOE’s present concern. In addition, a number of witnesses testified at the
hearing as to their high opinions of his character, and a greater number of letters of support appear in the
record. See, e.g., Tr. at 199, 214, 219-220, 226; DOE Exhibit D-9. The testimony and statements offered
by the witnesses and declarants however are not sufficient

for me to find mitigation in this case. Although all of the witnesses testified regarding their overall
familiarity with the Individual, none testified to being present at the time of December 1996 drug
screening and none was aware of the Individual’s past involvement with illegal drugs. See, e.g., Tr. at 193,
206, 211,215, 220, 223, 227. After reviewing all the evidence before me, I am of the opinion that the DOE
properly relied upon Criterion L in suspending the Individual’s security clearance, and that the Individual
has failed to mitigate the national security concerns raised by his violation of the terms of his 1990 drug
certification.

V. Conclusion

The Individual’s position, as stated through his attorney at the outset of the hearing, is “not to show where
the mistake was made, but simply based on the hair follicle test, based on the character of this man, based
on the lack of metabolized cocaine in the urine specimen, more likely than not [the Individual] did not
ingest cocaine.” Tr. at 14. Even if I were to accept this position as the burden the Individual must meet in
this proceeding, he has not prevailed, in my opinion. As set forth above, neither the hair follicle test result
nor the positive statements regarding the Individual’s character convince me that it is more likely than not
that he did not ingest cocaine. Moreover, the evidence before me is that metabolized cocaine was in fact
found in his urine specimen. Although the Individual has raised many arguments and challenged many
assumptions regarding the drug screening and testing in which he participated, I find that the record, when
viewed as a whole, does not contain sufficient evidence to convince me that restoring his clearance
“would not endanger the common defense and security and would be clearly consistent with the national
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interest.” 10 C.F.R. § 710.27(d). That is the standard on which I am required to formulate a reasoned
opinion. Accordingly, it is my opinion that the Individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, DC 20585-0107, and served on the other party. If either party elects
to seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response with 20 days of receipt of the statement.

William Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: October 20, 1997

(1)” An access authorization (also referred to as a “security clearance”) is an administrative determination
that an individual is eligible for access to classified information or special nuclear material. 10 C.F.R. §
710.5.

(2) The observers are the individuals who observe those being tested to ensure that the sample is not
tainted. Tr. at 104.

(3)The Individual did testify, however, that he submitted to a second urine sample at that time. Tr. at 230.

(4)On the basis of expert testimony elicited at the hearing, I find that a confirmatory test reading of 148
ng/ml of benzoylecgonine is possible from this method of introduction. See Tr. at 150.



Case No. VSO-0159, 26 DOE ¶ 82,800 (H.O. Goering November 17, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0159.htm[11/29/2012 1:33:40 PM]

Case No. VSO-0159, 26 DOE ¶ 82,800 (H.O.
Goering November 17, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

November 17, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: June 5, 1997

Case Number: VSO-0159

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." The individual’s access authorization was
suspended by the Manager of a Department of Energy Operations Office (DOE) pursuant to the provisions
of Part 710. Based on the record before me, I am of the opinion that the individual’s access authorization
should not be restored.

I. Background

The individual is an employee of a contractor at a DOE facility. He has been employed at that facility
since 1978. Because a routine background reinvestigation of the individual revealed derogatory
information related to the individual’s use of alcohol, the DOE conducted a recorded Personnel Security
Interview (PSI) with the individual on January 17, 1997. See DOE Exhibit A. Since the security concern
remained unresolved after that PSI, DOE requested that the individual be interviewed by a DOE consultant
psychiatrist. The psychiatrist interviewed the individual on March 11, 1997, and issued an evaluation to the
DOE six days later. See DOE Exhibit B. The DOE ultimately determined that the derogatory information
concerning the individual created a substantial doubt about his eligibility for an access authorization, and
that the doubt could not be resolved in a manner favorable to the individual. Accordingly, the DOE
suspended the individual’s access authorization, and proceeded to obtain authority from the Director of the
Office of Safeguards and Security to initiate an administrative review proceeding.

After the Manager of a DOE Operations Office has authorized the suspension of an individual’s access
authorization, and has obtained the authority to conduct an administrative review proceeding, the
individual is notified of the basis for the suspension and provided “the option to have the substantial doubt
regarding eligibility for access authorization resolved in one of two ways: (i) By the Manager, without a
hearing, on the basis of the existing information in the case; (ii) By personal appearance before a Hearing
Officer (a ?hearing’).” 10 C.F.R. §§ 710.10(b), (d), 710.21(a), (b)(3). “[I]f a hearing is requested, the
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individual [has] the right to appear personally before a Hearing Officer; to present evidence in his own
behalf, through witnesses, or by documents, or both; and, . . . to be present during the entire hearing . . . .”
10 C.F.R. § 710.21(b)(7). The hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).

The administrative review proceeding began with the issuance of a Notification Letter to the individual.
See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the DOE
created a substantial doubt concerning his eligibility for access authorization. The Notification Letter
included a statement of that derogatory information and informed the individual that he was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for
access authorization. The individual requested a hearing, and the DOE forwarded the individual’s request
to the Office of Hearings and Appeals (OHA). The Director of OHA appointed me as the Hearing Officer
in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g) , the following witnesses testified: the
individual, a DOE Personnel Security Specialist, and a DOE consultant psychiatrist. DOE Counsel
submitted four exhibits prior to the hearing and two additional exhibits at the hearing. After the hearing, I
kept the record open to provide the individual an opportunity to submit exhibits. The individual submitted
two exhibits subsequent to the hearing, and the record was closed upon my receipt of the transcript of the
hearing.

Once a hearing has been held, and the record closed, I am required by the regulations to “carefully
consider the record in view of the standards set forth” in the regulations and “render an initial opinion as
to whether the grant or restoration of access authorization to the individual would not endanger the
common defense and security.” 10 C.F.R. § 710.27(a). In reaching my findings, I am to “consider the
demeanor of the witnesses who have testified at the hearing, the probability or likelihood of the truth of
their testimony, their credibility, and the authenticity and accuracy of documentary evidence, or lack of
evidence on any material points in issue.” 10 C.F.R. § 710.27(b).

In the present case, I have carefully considered the evidence in the record. I have considered the evidence
that raises a concern about the individual’s eligibility to hold a DOE access authorization. I have also
considered the evidence that mitigates that concern. And, I conclude, based on the evidence before me and
for the reasons explained below, that the security concern has not been resolved.

II. Analysis

A. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual’s
eligibility for access authorization. In the Notification Letter, the DOE characterized this information as
indicating that the individual “has been, or is, a user of alcohol habitually to excess, or has been diagnosed
by a board-certified psychiatrist as alcohol dependent or as suffering from alcohol abuse.” See 10 C.F.R. §
710.8(j). The statement was based on the conclusion of the DOE consultant psychiatrist that the individual
suffered from “[a]lcohol abuse, in remission” and “has likely been a user of alcohol habitually to excess in
the past.” DOE Exhibit B at 10.

In his report and at the hearing, the DOE consultant psychiatrist described the individual’s history of
relatively heavy alcohol consumption. According to information the individual provided at the psychiatric
interview, he started using alcohol in 1963, and during the 1960s “would probably drink three quarts of
beer in an evening, but not nearly every evening. Some days I didn’t drink anything.” Id. at 2. His
drinking decreased in the late 1960s. Id. The psychiatric evaluation states that the individual was unclear
about his use of alcohol in the 1970s, but notes that he had told the DOE that he consumed six to eight
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beers per day during that time period. Id.; DOE Exhibit A at 46-47. The individual abstained from
drinking during the periods 1984 to 1986 and 1988 to 1993. DOE Exhibit B at 2. Between 1986 and 1988,
the individual stated that his drinking did not exceed two or three beers per day. Id. “Sometimes a six pack
would last me a week.” Id. After December 1993, the individual returned to using alcohol. Id. “I probably
drank a six pack of beer per day after work. I never drank on the job.” Id. The individual stated that, prior
to his January 17, 1997 PSI, he was drinking on average twenty-four beers per week. Id. The DOE
consultant psychiatrist also found it significant that the individual related that both his first and his current
wife complained about his drinking. Id. at 9; Tr. at 56.(2)

At the hearing in this case, the DOE Personnel Security Specialist explained why an individual’s alcohol
abuse creates a question regarding his eligibility for access authorization. She testified that the use of
alcohol

can cause changes in a person to the degree that they may not be able to adequately protect classified
information or perform work related to such. . . . [W]e’re not concerned only with [the individual’s]
alcohol use in the workplace, we’re concerned with the person’s overall consumption of alcohol. And the
reason for that is we’re not only concerned whether or not somebody can protect classified information in
the workplace, we’re also concerned that that individual may discuss classified information with uncleared
people in uncleared areas while under the influence of alcohol.

Tr. at 10-11, 12-13. See also Personnel Security Hearing, Case No. VSO-0099, 26 DOE ¶ 82,759 at
85,560 (1996); Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82,803 at 85,842 (1996).

The individual contended at the hearing that in his present position, he does not “have the ability to obtain
classified information.” Tr. at 17. However, the primary issue before me is not whether the individual has
had in the past or currently has access to classified information, but rather whether the individual should,
in the future, be “eligible for access to classified matter” or “for access to, or control over, special nuclear
material.” Aside from the testimony of the DOE Personnel Security Specialist, the Part 710 regulations
state that information that an individual has been a user of alcohol habitually to excess or has been
diagnosed as suffering from alcohol abuse is one of “the principal types of derogatory information which
create a question as to the individual's eligibility for access authorization.” 10 C.F.R. § 710.7(b), 710.8(j).
I therefore agree with the DOE that the individual’s history of alcohol use raises a substantial doubt
regarding his eligibility for access authorization.

B. Evidence Mitigating the Security Concern

In mitigation of the concern raised by the individual’s history of alcohol use, the individual contends that
he has no problem involving his use of alcohol. Tr. at 25, 34, 44. In particular, he noted at the hearing that
“right now, I’m totally without any drinking whatsoever. I went oryx hunting February 1st, I think I had
two beers after we got home with it, and that was it, I haven’t drank since then.” Tr. at 62. In a letter from
his wife that the individual submitted subsequent to the hearing, she states that the individual “is not
drinking and has not been since the first of the year.” Individual Exhibit 1. The individual also submitted a
letter from a friend in which the friend states that he “feel[s] that [the individual] has no drinking
problems.” Individual’s Exhibit 2.

The DOE consultant psychiatrist acknowledged that

[t]here has been evidence of recent reformation, but in my view there is not adequate evidence of
rehabilitation and reformation. I would recommend continued abstinence for a total of one year, until
January of 1998. During that time he should be followed in an alcohol outpatient program. Following
completion of this initial phase of treatment, he can either be seen less regularly in treatment or attend a
minimum of weekly Alcoholics Anonymous meetings for an additional year. The goal of treatment would
be continued abstinence.

file:///cases/security/vso0099.htm
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DOE Exhibit B at 10.(3) The psychiatrist explained at the hearing that a formal rehabilitation program
“would be important in this matter because of the fact that there had been earlier periods of abstinence
followed by relapse, and invariably life events come up that are stressful, and that was my thinking.” Tr. at
49; see Exhibit B at 10 (“There were two other periods of abstinence as described. The fact that he
returned to drinking and concerns by others about his past drinking indicate risk for relapse to problem
drinking in the future.”).

To determine whether the individual has had a problem with alcohol and whether he is adequately
rehabilitated from this pattern of behavior, I am more inclined to rely on the testimony of the DOE
consultant psychiatrist than on the statements of the individual and his wife and friend for the following
reasons. First, the DOE consultant psychiatrist’s opinion is informed by his expertise in psychiatry, while
no such expert opinion supports the individual’s position.(4) Second, the opinion of the DOE consultant
psychiatrist is likely to be more objective, and therefore more reliable, than the opinions of the individual,
his wife, or his friend. Third, the written statements submitted on behalf of the individual were not subject
to cross-examination at the hearing, where their reliability could have been tested and either diminished or
bolstered.

Based on the evidence in the record, I agree with the opinion of the DOE consultant psychiatrist that the
individual has in the past used alcohol habitually to excess and suffers from alcohol abuse, in remission,
and I also concur with the recommendation of the psychiatrist as to the treatment the individual should
undergo to be adequately rehabilitated. Because the individual has abstained from the use of alcohol for, at
best, about nine and one-half months, and because the individual by his own admission has not pursued
any type of formal rehabilitation program, Tr. at 65, I conclude that the individual is at the present time
not sufficiently rehabilitated from alcohol abuse to overcome the security concerns raised by his past
behavior.

III. Conclusion

Upon consideration of the record in this case, I agree with the DOE that there is evidence that raises a
substantial doubt regarding his eligibility for a security clearance, and I do not find sufficient evidence in
the record that resolves this doubt. Therefore, because I cannot conclude that restoring the individual’s
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest, it is my opinion that the individual’s access authorization should not be restored.
10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy
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19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering

Staff Attorney

Office of Hearings and Appeals

Date: November 17, 1997

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)The individual testified at the hearing that his current wife “doesn’t go along with my drinking at all
with her religion, but she had never, what you call keep saying something over and over again. . . . [S]he
had never nagged on me or anything like that.” Tr. at 57-58. In a letter from his wife that the individual
submitted subsequent to the hearing, she stated that her objection to his use of alcohol “did not have
anything to do with how often or how much he was drinking at that time. It was because I personally do
not like alcohol of any kind in any amount. I had only mentioned it one time.” Individual’s Exhibit 1.
When asked at the hearing what effect this would have on his opinion, the DOE consultant psychiatrist
stated that “the only other thing is that the first wife apparently had complained as well, so it was more
than one person, which to me is significant.” Tr. at 58.

(3)This is consistent with the weight of opinion expressed in many cases by expert professionals in the
field of substance abuse treatment. See, e.g., Personnel Security Hearing, Case No. VSO-0018, 25 DOE ¶
82,758, aff’d, 25 DOE ¶ 83,006.

(4)I informed the individual prior to the hearing that he could call another psychiatrist or other medical
professional to testify on his behalf, either in person or by telephone, and that individual could also present
medical records to support his position. See, e.g., Record of telephone conference (August 21, 1997). I
also told the individual at the hearing that I would leave the record open for two weeks after the hearing to
allow him to submit any medical records. Tr. at 70. However, the individual presented no such expert
testimony or documents.

file:///cases/security/vso0018.htm
file:///cases/security/vsa0018.htm


Case No. VSO-0161, 26 DOE ¶ 82,797 (H.O. Gray October 14, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0161.htm[11/29/2012 1:33:41 PM]

Case No. VSO-0161, 26 DOE ¶ 82,797 (H.O. Gray
October 14, 1997)
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

October 14, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: June 19, 1997

Case Number: VSO-0161

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. As explained
below, it is my opinion that the Individual’s access authorization should not be restored.

Background

The Individual formerly held access authorization at a facility of the Department of Energy (the
Department). When a recent report of a psychiatric examination stated that the Individual suffers from
episodic alcohol abuse, the manager of the facility suspended the Individual’s access authorization. The
Individual requested a hearing to support his eligibility for access authorization.

The regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. The basis for the
Department’s security concern, as specified in a Notification Letter issued to the Individual, is a diagnosis
by a board-certified psychiatrist that the Individual suffers from alcohol abuse.

This diagnosis is identified as a security concern in 10 C.F.R. § 710.8(j).

In a case under 10 C.F.R. Part 710, an individual has the burden of going forward with testimony to rebut,
refute, explain, extenuate, or mitigate the allegations. The ultimate burden of persuasion rests on an
individual to show that granting or restoring access authorization would not endanger the national defense
and would be clearly consistent with the national interest. This standard implies a strong presumption
against the granting or restoration of an individual’s access authorization. Consequently, security
determinations should err, if they must, on the side of denials. Personnel Security Hearing, VSO-0002, 24
DOE ¶ 82,751 at 85,527 (1995).

At the hearing, the Individual presented the testimony of his therapist, who is a licensed clinical social
worker, and his father. He also testified on his own behalf. The Department presented the testimony of a
consulting psychiatrist and a personnel security specialist.

file:///persecc.htm
file:///cases/security/vso0002.htm
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The Individual has raised no material dispute about the following facts listed in the Notification Letter that
comprise the basis for the diagnosis of episodic alcohol abuse, although he does dispute their significance.
Between 1968 and 1974, the Individual was arrested five times on charges including assault, public
drunkenness, unlawful assembly, disturbing the peace, and resisting arrest. Before each arrest, the
Individual had consumed a significant amount of alcohol.(1) In 1976, the Individual was apprehended
while driving the wrong way on a one-way street. He was fleeing the scene of a fight in which a firearm
had been discharged, and was driving while intoxicated. He was placed on probation and required to
attend an alcohol education program.(2)

For the next twenty years, the Individual’s record shows no alcohol-related incidents.(3) Fourteen months
before the hearing, however, while driving his car, he collided with a parked tractor-trailer. He refused a
blood alcohol test at the scene of the accident, but submitted to one at a detention center.(4) The test
showed that the Individual’s blood alcohol level was above the legal maximum for driving in the
jurisdiction where he was arrested.(5)

The Individual reported his arrest to the Department three days later.(6) Approximately seven months
before the hearing, the Department arranged for him to be examined by a consulting psychiatrist. As a
result of the examination, the consulting psychiatrist concluded that the Individual suffers from episodic
alcohol abuse, with impaired judgment and reliability when he is drinking.(7) The consulting psychiatrist
observed that the Individual was not abusing alcohol at the time of the examination. Nevertheless, the
consulting psychiatrist found that the Individual’s judgment about his alcohol consumption was "cloudy,"
and that he used alcohol to cope with unresolved emotional issues. The consulting psychiatrist concluded
that the Individual’s risk of future alcohol abuse was high.(8) He recommended weekly or biweekly
counseling for at least two years for the Individual to be rehabilitated.(9)

Hearing Testimony

The Individual’s argument, pieced together from his documentary submissions and statements at the
hearing, has three parts. First, the Individual contends that the problems he had with alcohol twenty years
ago are not relevant to his current situation.(10) In addition, he argues that he has been sufficiently
rehabilitated by the court-ordered alcohol education programs that he attended following each arrest for
driving while intoxicated.(11) Finally, he states that he does not currently have problems with alcohol, and
that he can continue to avoid problems with alcohol in the future.(12)

The Individual acknowledges that he drank more than he should have twenty or thirty years ago.(13) He
claims, however, that after his arrest in 1976, he became more responsible by drinking less. He indicated
that he took this step to avoid legal problems.(14) He characterizes his more recent arrest for driving while
intoxicated, which occurred fourteen months before the hearing, as a "mistake," and denies that he
presently has an alcohol-related problem.(15) In the Individual’s view, an alcoholic is someone who
cannot control drinking or has to drink every day.(16) The Individual believes he is not an "alcoholic," and
does not have an alcohol-related problem, because he does not have to have alcohol.(17) Finally, he has
stated he will abstain from further drinking of alcoholic beverages.(18)

The Individual argues that his history of drinking should be viewed as two separate periods. The first
period, which occurred over twenty years ago, was marked by heavy drinking and alcohol-related criminal
behavior. The Individual characterizes the second period, which began twenty years ago, as a time in
which he drank responsibly. In the Individual’s view, the more recent charge of driving while intoxicated
was an aberration. This view is not shared by the consulting psychiatrist or the Individual’s therapist, both
of whom see the Individual’s recent drinking as an episode in a pattern of alcohol abuse.(19) The
consulting psychiatrist stated that the Individual’s arrest for driving while intoxicated did not represent an
isolated event but was associated with periods of intoxication throughout the summer preceding the
arrest.(20)
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Both the consulting psychiatrist and the therapist substantially agree about the Individual’s condition. In
the opinion of both, the Individual’s treatment is progressing well.(21) Neither believes, however, that the
Individual has attained rehabilitation at this time.(22)

The consulting psychiatrist diagnosed the Individual as having had at least two periods of alcohol abuse,
but as not being alcohol dependent.(23) At the time of the examination, seven months before the hearing,
the consulting psychiatrist believed that the Individual had a high risk of relapse into another episode of
alcohol abuse.(24) At the hearing, the consulting psychiatrist reviewed the Individual’s treatment to that
point and assessed him as having a fair prognosis, with a moderate-to-high risk of relapse.(25) He also
repeated his opinion that a minimum of two years of treatment would be necessary for the Individual to
attain rehabilitation.(26)

The Individual’s therapist agreed with the consulting psychiatrist that the Individual is not alcohol
dependent, but does suffer from alcohol abuse.(27) She recommended that the Individual continue in
therapy for at least a year, followed by an evaluation of what further treatment would be necessary.(28)
She also expressed an opinion that the Individual would be vulnerable to further alcohol abuse if he
stopped attending counseling sessions.(29)

The Individual’s therapist also offered insights about why the Individual’s rehabilitation is incomplete. For
example, she established as one of the goals of the Individual’s therapy the development of coping skills,
so that the Individual can deal with emotional stress without turning to alcohol abuse. Another goal of
therapy is for the Individual to establish leisure activities that do not involve drinking.(30) In the therapist’s
opinion, the Individual had only partially met these goals.(31)

She also discussed the Individual’s need to build a support system, a network of people and organizations
that would provide positive reinforcement for his treatment. She observed that a support system is an
important factor in reducing the risk of relapse, and described the Individual’s support system at the
beginning of therapy as "fairly limited."(32) After five months of therapy, she has noted that the Individual
is beginning to develop a support system, but is still early in the process.

Analysis

The Individual has not provided any evidence to rebut the diagnosis of episodic alcohol abuse. In addition,
the testimony at the hearing demonstrates that the Individual is still in the initial stages of dealing with his
alcohol condition. He decided only two months before the hearing to begin a program of abstinence from
alcohol.(33) Although the Individual lives with his father, and his father occasionally buys and drinks
alcoholic beverages, he did not tell his father about his decision to abstain, and his father found out only at
the hearing. Moreover, the Individual still asserts that he does not have a problem with alcohol. Based on
the Individual’s lack of insight about his problem, and the testimony of the consulting psychiatrist and the
Individual’s therapist, I conclude that the Individual has not attained rehabilitation from alcohol abuse.

In a case under 10 C.F.R. Part 710, it is the Individual’s burden to establish his eligibility for access
authorization. The Individual has failed to meet the burden of persuasion. The Individual’s history, the
testimony of the consulting psychiatrist, and the testimony of the Individual’s therapist all establish that
the Individual clearly engages in episodes of alcohol abuse, during which his judgment and reliability are
impaired. He has begun a treatment program and has made progress, but cannot be considered
rehabilitated at this time. Until he may be rehabilitated, he remains at significant risk of relapsing into an
episode of alcohol abuse, with consequential impairment of his judgment and reliability.

Conclusion

In view of the criteria set forth in 10 C.F.R. Part 710, and the evidence in the record, I believe that the
Individual has failed to resolve serious doubts about his eligibility for access authorization. It is therefore
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my opinion that the Individual's access authorization should not be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date:October 14, 1997

(1)Exhibit "N," 1991 Personnel Security Interview, 13-37; Transcript of Hearing (Tr.) 32.

(2)Exhibit "N," 39-40.

(3)The Individual did receive a speeding ticket during this twenty-year interval; however, there is no
indication that he was under the influence of alcohol at the time.

(4)Exhibit "D," Stipulation of Facts in Criminal Case; Exhibit "G," 1996 Personnel Security Interview, 22;
Exhibit "I," Employer Arrest Report.

(5)Ibid., 7-15.

(6)Exhibit "I," Employer Arrest Report.

(7)Exhibit "A", report of consulting psychiatrist, 4.

(8)Exhibit "A", 3.

(9)Exhibit "A", 3. The consulting psychiatrist did not offer an opinion as to whether abstention from
alcohol was necessary for the Individual’s rehabilitation.

(10)Tr. 9. See also Tr. 28.

(11)Tr. 6; 137.

(12)Tr. 20, 33. See also Individual’s Exhibit 1, letter to the Hearing Officer.

(13)Tr. 27.

(14)Tr. 34.

(15)Tr. 20; 26; 28.

(16)Tr. 37.

(17)Tr. 90; 128.

(18)Tr. 84-5; 130.

(19)Tr. 41, 83.

(20)Tr. 43. In addition, the Individual acknowledges that he would "occasionally" become intoxicated
during the last twenty years, and "probably" drove while intoxicated. Tr. 35, 36. Thus, the Individual’s
clean record during this period seems to be more a matter of good fortune in evading detection than a
pattern of responsible drinking.
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(21)Tr. 95-6.

(22)Tr. 58; 70; 86-7.

(23)Tr. 40, 41.

(24)Tr. 40, 43.

(25)Tr. 92, 95.

(26)Tr. 58.

(27)The therapist preferred to describe the Individual’s condition as episodes of substance abuse, with the
substance being alcohol. Tr. 69, 83-4.

(28)Tr. 72, 78.

(29)Tr. 72.

(30)Tr. 87.

(31)Tr. 70.

(32)Tr. 86-7.

(33)See Tr. 25; 128, where the Individual states his last alcohol drink was about two months before the
hearing.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

October 28, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: June 25, 1997

Case Number: VSO-0163

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") to hold an access
authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the record testimony and other evidence presented
in this proceeding, a request for access authorization for this individual should be granted.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access authorization in connection with his work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a detailed statement of the
derogatory information. The DOE concern involves information that indicated that the individual has been
or

is a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol
dependent, or as suffering from alcohol abuse. 10 C.F.R. § 710.8(j) (hereinafter Criterion J). (2) The
Notification Letter expressed a further security concern related to the individual’s guilty plea and
conviction for felony possession of a controlled substance, amphetamines. The possession constituted a
violation of the individual’s written commitment given to the DOE in 1993 to refrain from involvement
with illegal drugs while employed by the DOE. According to the Notification Letter this constituted
derogatory information under 10 C.F.R. §710.8(l)(hereinafter Criterion L).(3)

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was

file:///persecc.htm
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convened.

At the hearing, the individual was represented by counsel. He testified on his own behalf, and presented
testimony of two friends, and that of his addiction counselor (hereinafter referred to as the individual’s
counselor). (4) The DOE Counsel presented the testimony of a security specialist and that of a DOE
consultant psychiatrist (DOE psychiatrist).

II. Statement of Derogatory Information

As stated above, the areas of concern identified in the Notification Letter involve the individual’s use of
alcohol, and violation of a commitment to refrain from involvement with illegal drugs. The letter also sets
forth the events giving rise to these concerns.

With respect to the Criterion J concern, the Notification Letter sets forth three instances in which the
individual was arrested for driving under the influence of alcohol (DUI). These occurred on March 24,
1995 (5), August 11, 1995, and April 19, 1996. The Notification Letter mentions a fourth incident, which
took place in 1994, in which the individual admittedly drove while under the influence of alcohol, caused
an accident and sustained personal injuries, but was not cited. The Notification Letter also refers to an
evaluation by the DOE consultant psychiatrist, who diagnosed the individual as alcohol dependent and a
habitual user of alcohol to excess.

With respect to the Criterion L concern, the Notification Letter points out that the individual had a positive
drug screen for marijuana use in 1984, while employed at the DOE facility. The letter refers to the
certification signed by the individual in 1993, in which he agreed to have no further involvement with
illegal substances while holding a security clearance. The letter then cites an incident that took place in
1995, in which the individual pled guilty to felony possession of a controlled substance, amphetamines.
The possession of amphetamines is a violation of that agreement with the DOE, and thereby constitutes
derogatory information under Criterion L.

III. The Hearing

A. Alcohol Use (Criterion J)

At the hearing, the individual admitted that he formerly “abused” alcohol, but he believes that he will be
able to avoid this problem in the future. Transcript of Hearing (hereinafter Tr.) at 123, 160. Two
witnesses, who were personal friends of the individual and acquainted with him through the work
environment, testified that he had significantly reduced his alcohol intake during the past year and that he
is currently drinking at a very moderate level.

The individual’s counselor testified that when she originally evaluated the individual in April 1996, she
found him to have a dependence on alcohol. Tr. at 19. However, she stated that “alcohol is not a problem
for him at this time.” Tr. at 21. In her opinion, the individual is rehabilitated from alcohol dependence. Tr.
at 31.

The DOE consultant psychiatrist stated that if the testimony of the individual’s two friends is accurate, and
if the individual himself is being honest about his current drinking level, he is now in remission. Tr. at
167. He stated that it was significant that the individual has not had any alcohol-related problems in recent
months and that if he is only using alcohol at the moderate level he claims, it was to the individual’s
credit. Tr. at 65-66. However, the DOE psychiatrist did not believe that the individual is rehabilitated from
alcohol dependency. At this point, he considered the individual’s prognosis to be guarded. Tr. at 66.

B. Violation of Drug Certification (Criterion L)
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With respect to possession of amphetamines, the individual testified that he is not and was not a user of
illegal drugs. Rather, he claims that in 1995 he attended a motorcycle rally, and he rode his motorcycle
while intoxicated. He stated that he noticed the drugs and drug paraphernalia lying on the side of the road.
He claims that he realized what the objects were, but, in an intoxicated state, he picked them up only as a
joke to show to three friends who were also attending the rally and whom he was to later meet at a bar. (6)
He states that after consuming numerous drinks at the bar, and forgetting about his possession of the
illegal material, he was arrested for driving under the influence of alcohol. The drugs and drug
paraphernalia were discovered on his person during the arrest. Tr. at 109-10. See also Transcript of
Personnel Security Interview (hereinafter PSI Tr.) for August 30, 1995 at 28, 47.

The individual’s counselor testified that she did not address the issue of the individual’s possession of
illegal drugs during her therapy sessions. Tr. at 42. The DOE psychiatrist was not convinced by the
individual’s statement that he had picked up the drugs on the roadside and that he had no other
involvement with amphetamines. Tr. at 36. In this regard, the DOE psychiatrist pointed out that the
individual had told him that the only time he actually took illegal drugs involved the use of marijuana in
1984, three days before a drug screen. Tr. at 43. See also August 13, 1993 PSI Tr. at 6,7. The DOE
psychiatrist testified that it was improbable that the individual had only two involvements with illegal
drugs in his entire life and was caught each time. He believed that it is more likely that the individual has
an additional problem with illegal drug use. Tr. at 43-44.

One of the individual’s witnesses accompanied the individual to the 1995 motorcycle rally. He did not
have any personal knowledge of the circumstances under which the individual picked up the
amphetamines, but did state that the individual told him later on, after he was arrested, that he had picked
it up as a joke. Tr. at 134-5. The individual’s other witness, his girlfriend, stated that to her knowledge, the
individual currently has no involvement with illegal drugs. Tr. at 143.

IV. Analysis

The Hearing Officer's role in this proceeding is to evaluate the information presented by the DOE Office
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R. § 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard, which is designed to protect national security interests. A hearing
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that granting or restoring his access authorization "would not endanger
the common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518,531 (1988) ("clearly consistent with the national
interest" standard for the granting of security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991)(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995).

In rendering my judgment in this case, I must consider whether there are factors present to mitigate the
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DOE's security concerns. Among the factors that I am to consider are those set forth at 10 C.F.R. §
710.7(c). See also § 710.27(a).

A. Alcohol Dependence (Criterion J)

The first question to be addressed is whether the individual is or has been a “user of alcohol habitually to
excess or has been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from
alcohol abuse.” 10 C.F.R. § 710.8(j). As discussed above, there is ample evidence of the individual’s
excessive use of alcohol, leading to three DUI incidents and a motor vehicle accident that caused injury.
The DOE psychiatrist diagnosed the individual as suffering from alcohol dependence. In addition, the
individual admits that he had an alcohol problem. Thus, it is clear that there is sufficient evidence for the
DOE to have invoked Criterion J in suspending the individual’s access authorization. Once a security
concern has been found to exist, the individual has the burden of going forward with evidence to rebut,
refute, explain, extenuate or mitigate the allegations. Personnel Security Hearing (VSO-0005), 24 DOE ¶
82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995)(VSA-0005).

As discussed below, I find that the individual has not brought forward sufficient information from which I
can conclude that he has mitigated the security concerns raised in the Notification Letter.

In the present case, it is the individual’s position that he has mitigated the security concerns associated
with alcohol dependence, because he is no longer using alcohol in excessive amounts, and will not resume
excessive use in the future. According to the testimony presented at the hearing, the individual has
undertaken the following steps in order to rehabilitate himself from alcohol dependence. He has undergone
a court-ordered 60-hour group therapy program that took place over a five month period. Tr. at 17. The
therapy included 20 hours of education on drinking and driving and 40 hours of therapy that taught skills
and behavior to control and manage alcohol use. Although he admitted using alcohol heavily at the time
that he entered the program, the individual stated that he has significantly reduced his use of alcohol. Tr.
at 166. In this regard, he maintained that since January 1997, he has only consumed three drinks of
alcohol. The individual indicated that during the period between April and October 1996, he had several
beers at home on two occasions. Tr. at 159.

As discussed above, two friends of the individual confirmed that recently they have not seen him use
alcohol to excess. One friend testified that in August 1997, he and the individual once again attended the
motorcycle rally that they had previously attended in 1995. The individual’s friend stated that this time the
individual did not become drunk and, over the course of the 6 days that they were together, he only saw
the individual drink two beers. Tr. at 131.

The individual’s girlfriend testified that she has been a regular companion of the individual since
December of 1996. Tr. at 138. She stated that she spends a considerable amount of time with him each
week. She is with him for the entire weekend, as well as several evenings during the week. Tr. at 148-49.
She indicated that during the time that they are together, the individual does not use alcohol. Tr. at 143.
She further stated that since December 1996, the only time she has seen the individual use alcohol was on
New Year’s Eve, when he had one alcoholic drink. Tr. at 139.

This testimony is certainly in the individual’s favor. Based on this evidence, I believe that the individual
has reduced his alcohol consumption since December 1996. However, I cannot conclude that he has
reduced his alcohol use prior to that time. The friend who attended the motorcycle rally with him has seen
the individual only on a very limited basis over the last two years, and is not familiar with his recent
overall level of alcohol use. Tr. at 127. There is no other evidence corroborating the individual’s alcohol
consumption prior to December 1996. Thus, I am only able to conclude that the individual has reduced his
use of alcohol during the past 10 months, since December 1996.

Moreover, while the testimony of the individual’s friends confirms some reduction in his alcohol use, I am
not at all convinced as to this individual’s true intentions with respect to consumption of alcohol. In
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particular, I note the individual’s letter dated May 5, 1997, which was written in order to request an
administrative review of the recommended denial of the request for a security clearance. In that letter, the
individual stated “I have not had a drink containing alcohol since mid July 1996. I do not intend to
consume alcohol ever again. I know it is a problem for me and will continue to be if I ever drink again.”

As indicated above, there was testimony by the individual’s girlfriend that he had an alcoholic drink on
New Year’s Eve of 1996-7. Thus, the individual did not give a true account of his recent alcohol use in the
May 1997 letter. Moreover, although he stated in the letter that he did not intend to consume alcohol ever
again, he clearly did not maintain that goal. In August 1997, he consumed two beers. Even though this
level of use is minimal, I am not at all convinced about this individual’s intentions with respect to alcohol,
and his overall truthfulness about his actual use. In particular, I note that in May, when he wrote the letter,
he stated that alcohol would be a problem for him if he ever used it again. By August, he had apparently
abandoned that notion. It is not clear why, by the time of the hearing, he changed his view, and now
believes that alcohol use will no longer be a problem for him. I find his lack of candor regarding his
alcohol use, and his wavering with regard to his intentions seriously diminish his credibility in this matter.
(7)

Furthermore, I was not persuaded by the testimony of the individual’s counselor. She stated that the
individual is not in “complete remission” because he continues to drink alcohol. Tr. at 21. Nevertheless,
because he is currently not drinking to excess, she believes that he is no longer a “problem drinker.” She
believes that as long as he does not use alcohol to excess, he will not exercise bad judgment. Tr. at 29.

I do not find this assessment convincing. Given the severe level of this individual’s alcohol-related
problems, I believe that there is currently a security concern if this individual continues to use alcohol. In
my view, there is still a high risk that he may return to excessive alcohol use. As recently as May 1997,
the individual could not accurately describe his recent alcohol use or accurately predict his future use of
alcohol. After only a ten- month period during which the individual has demonstrated reduced alcohol use,
I believe that it is premature to find that his use of alcohol, even at a reduced level, is no longer a security
concern.

Moreover, I was not persuaded that the individual’s counselor had a complete understanding of the
severity of this individual’s alcohol and substance problems. She counseled him only in group therapy. Tr.
at 23. Her counseling was based on an incomplete understanding of the number of times that the individual
had alcohol-related driving incidents. Tr. at 32, 60. (8) While the individual did indicate to the counselor
that he had a conviction for possession of amphetamines, she did not address this problem. Tr. at 42. I
believe that the therapy program that she recommended for the individual was based on her limited view
of the severity of his abuse problem. (9)

In particular, she did not formulate a therapy plan for this individual that included some of the most
common components of alcohol therapy programs. For example, while she suggested that the individual
remain sober during his active treatment period, she did not require that he do so. Tr. at 31. She testified
that it would be a “good idea” for this individual to be totally abstinent from alcohol for at least a year, but
that it was not a necessary component of a complete rehabilitation program. Tr. at 30. She is very much in
favor of the Alcoholics Anonymous (AA) program, but did not expect the individual to participate in it.
Tr. at 21. She gave as a reason that the individual, while alcohol dependent, was not an alcoholic. She
believed that AA is for alcoholics. Tr. at 27. She stated that an alcoholic is one who “cannot stop drinking
once they start drinking.” Tr. at 38. However, she did not believe that the individual fit this pattern. She
considers the individual to have been alcohol dependent, someone who may drink excessively but then
cease alcohol use for a period of time. She contrasted this with an alcoholic, someone who “drinks 10, 12
drinks and desires to just keep going [drinking alcohol] the next day.” Tr. at 38. While the two types of
alcohol users that she described may indeed require different therapy programs, I do not see the distinction
as a basis for not expecting this individual’s participation in AA.

Overall, I believe that her approach to treatment for this individual was not sufficiently thorough, given
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that the individual’s protracted and excessive use of alcohol admittedly caused him severe financial, legal,
personal and professional problems. Tr. at 98, 118, 121.

I was more convinced by the analysis and approach of the DOE psychiatrist. He indicated that, assuming
the witnesses were accurate and the individual is being honest, the individual has been in remission for a
period of time. The DOE psychiatrist stated that being in remission means that the user is no longer
exhibiting symptoms of alcohol dependence, such as excessive use, inability to refrain, or signs of
tolerance. Tr. at 103.

However, the DOE psychiatrist testified that although the individual may be in remission, he is not
reformed or rehabilitated. He testified that rehabilitation is a concept. It involves looking at the user’s
overall lifestyle. Tr. at 104. According to the DOE psychiatrist, rehabilitation is a way of life. Tr. at 106.
He testified that the components of rehabilitation include remission, a stable lifestyle and honesty about
one’s substance abuse. Tr. at 166. (10) The length of time that this new lifestyle must endure in order to
consider a substance user rehabilitated is based on the severity of the dependence. Tr. at 104. The DOE
psychiatrist testified that in this case, he believes a two-year period is warranted. Tr. at 64, 104. He
indicated that the prognosis for this individual is guarded and he is not convinced that the individual can
maintain his pattern of limited alcohol use. Tr. at 63, 66. He believes that the individual should totally
abstain from alcohol use. Tr. at 64, 165. He stated that the individual seems to now have a more stable
lifestyle and currently appears to be in remission. However, he did not think that the individual had
maintained these two elements of rehabilitation for a sufficient period of time. Tr. at 64. He also testified
that the individual has not yet succeeded in being completely honest about his alcohol use. Tr. at 166.

I am convinced by the DOE psychiatrist’s evaluation. The individual has not been totally honest with me,
the DOE psychiatrist or his alcohol counselor as to his past and present alcohol use, or his intentions
regarding alcohol consumption. I am uneasy about the significant inconsistencies and wavering in his
statements regarding this issue. They suggest to me that the individual has not yet reached the stage of
total honesty about his condition that the DOE psychiatrist considers extremely important to rehabilitation.
I also do not believe the individual has maintained a stable lifestyle and a pattern of reduced alcohol use
for a sufficient period of time. Thus, I cannot find rehabilitation from alcohol dependence in this case.

As is evident from the above discussion, I find that this individual has not provided sufficient evidence to
allow me to conclude that he no longer presents a security concern with respect to Criterion J.

A procedural matter arose at the hearing which bears addressing at this point. At the hearing, the
individual’s attorney raised an issue regarding presentation of additional evidence that might convince the
DOE psychiatrist that the individual was rehabilitated. The DOE psychiatrist indicated that there were
some laboratory tests that could be performed to establish whether the individual had recently abused
alcohol. Tr. at 63-64. The psychiatrist indicated that these tests might permit him to make a more accurate
assessment of the individual’s current status. The individual’s attorney suggested that without performing
these additional tests, the hearing process could not be fruitful and might be unfair, because the DOE
psychiatrist’s viewpoint was based on an evaluation that took place more than one year prior to the
hearing. Tr. at 64-79. The individual’s attorney seemed to think that the individual should be permitted to
undergo these tests and submit the results as evidence.

The DOE psychiatrist testified that the additional tests would only indicate whether or not the individual
was continuing to abuse alcohol. Tr. at 75-76. However, even if the tests showed that the individual was
not currently using alcohol to excess, they would not establish that overall rehabilitation, of the type
discussed above, had been achieved. Id. Thus, I am not convinced that it would be useful to hold open the
record for the limited purpose of allowing the individual to have these additional tests performed and
furnish the results.

B. Violation of Drug Certification (Criterion L)

As stated above, the individual has admitted that he was in illegal possession of amphetamines. He has
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therefore violated his commitment to the DOE not to have any involvement with illegal drugs. This raises
a security concern under Criterion L.

To mitigate the security concerns raised by this violation, the individual maintains that the possession was
a one-time event. He indicates that he did not purchase the drugs or intend to use or sell them. Tr. at 111.
Rather, he claims that he attended a motorcycle rally and, while riding his motorcycle in an intoxicated
state, he noticed the drugs and drug paraphernalia lying on the side of the road. He claims that he realized
what the objects were, but he picked them up only as a joke to share with three friends, who were also
attending the rally. The individual stated that after consuming numerous drinks at a bar, and forgetting
about his possession of the illegal material, he was arrested for driving while intoxicated. The drugs and
drug paraphernalia were discovered on his person during the arrest. Tr. at 109-10.

These contentions regarding the drug possession, if true, certainly show very poor judgment by the
individual, but might nevertheless mitigate the overall seriousness of the occurrence. They suggest that the
possession of amphetamines was isolated, and an unpremeditated incident. According to the individual, the
possession did not include any intent to use or distribute the drugs. These are the types of factors that I am
to consider under 10 C.F.R. § 710. 7(c). They relate directly to the nature, extent and seriousness of the
conduct, the circumstances surrounding the conduct, the frequency of the conduct and the motivation for
the conduct. In this regard, in these administrative review proceedings, a security concern under Criterion
L, related to violation of a drug certification, may be mitigated if it was a one time occurrence and there is
adequate evidence of rehabilitation. See Personnel Security Hearing (VSO-0116), 26 DOE ¶ 82,765
(1997). In order to find the existence of mitigating circumstances as alleged by an individual involved in a
proceeding under Part 710, I must receive appropriate evidence to show that the circumstances described
by the individual are true. Personnel Security Hearing (VSO-0094), 26 DOE ¶ 82,753 (1996).

The individual’s explanation of how he came to possess the amphetamines and what he planned to do with
them seemed highly improbable. Although I recommended to the individual that he bring forth
corroboration, such as witnesses, to support his explanation, he failed to do so. See Letter of July 17,
1997. The friend who testified at the hearing and accompanied him to the rally had some knowledge of the
events surrounding the individual’s arrest for possession of amphetamines. However, this knowledge came
only as a result of what the individual related to him. The friend had no direct knowledge of how the
individual came to possess that substance. Tr. at 134. In view of the lack of corroboration as to the
circumstances surrounding the amphetamine possession, I am not persuaded by the individual’s
explanation of how he came to possess the drugs and his intentions with respect to the drugs.

I therefore find that the individual has not mitigated the DOE’s security concerns with respect to Criterion
L.

V. CONCLUSION

In the above analysis, I have found that there is significant derogatory information in the possession of the
DOE that raises serious concerns under Criteria J and L as to whether the request for access authorization
for this individual should be granted. I have also found that the individual has failed to bring forth
sufficient evidence to mitigate these security concerns. I am therefore unable to find that granting the
individual access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest. Accordingly, it is my opinion that the individual should not be granted
access authorization.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
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it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: October 28, 1997

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. This authorization will also be referred to
in this Opinion as a security clearance.

(2)Criterion J includes information that the individual has “been or is a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”

(3)Criterion L includes information that the individual has “engaged in any unusual conduct or is subject
to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or
duress which may cause the individual to act contrary to the best interests of the national security. Such
conduct or circumstances include, but are not limited to criminal behavior, a pattern of financial
irresponsibility or violation of any commitment or promise upon which DOE previously relied to
favorably resolve an issue of access authorization eligibility.”

(4)The counselor testified that she is a “certified addiction counselor, level III,” the highest level available
in the State in which she practices and in which the individual resides.

(5)This charge was eventually reduced to Driving While Ability Impaired (DWAI).

(6)One of these friends was a witness at the hearing.

(7)I also note that this is not the first time this individual has portrayed to the DOE an intention to give up
alcohol use. He made a similar statement in a Personnel Security Interview of May 2, 1996. PSI Tr. at 20.
However, in June 1996, during his evaluation with the DOE psychiatrist, he admitted to having resumed
some alcohol use. DOE Exh. 14 at 2. During that evaluation, the individual told the DOE psychiatrist that
he needed to have the right to consume alcoholic beverages in his own home. Id. at 9.

(8)The individual did not reveal all of his alcohol offenses to the counselor. Tr. at 39-40.

(9)A primary consideration of the counselor appeared to be whether the individual would refrain from
operating a motor vehicle while under the influence of alcohol. See 10/28/96 Letter, DOE Exh. 6 at 2.

(10)He also believed that participation in AA was necessary for this individual. Tr. at 164.



Case No. VSO-0164, 27 DOE ¶ 82,753 (H.O. Tao January 12, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0164.htm[11/29/2012 1:33:42 PM]

Case No. VSO-0164, 27 DOE ¶ 82,753 (H.O. Tao
January 12, 1998)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

January 12, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing:July 7, 1997

Case Number: VSO-0164

This Opinion concerns the eligibility of XXXXXXXX (hereinafter "the individual") to retain an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

The individual is an employee of a Department of Energy (DOE) contractor. As a condition of his
employment, the DOE and the contractor require that the individual maintain a security clearance. As part
of that process, the Personnel Security Division of a DOE Operations Office (DOE Security) administered
a Questionnaire for National Security Positions (QNSP) and conducted a Personnel Security Interview
(PSI) with the individual in 1996.

Based on information the individual provided, the Director of DOE Security at the Operations Office
(Director) determined that information existed that was substantially derogatory in nature and cast into
doubt the individual’s suitability for continued access authorization. Accordingly, the Director suspended
the individual’s security clearance. On June 12, 1997, the Director informed the individual of this
determination in a letter that set forth in detail the DOE Office’s security concerns and the reasons for
those concerns. I will hereinafter refer to this letter as the Notification Letter. In accordance with 10
C.F.R. § 710.21, the Notification Letter included a statement of derogatory information possessed by the
DOE. Specifically, the Letter included information described in 10 C.F.R. § 710.8(f) and 710.8(l). The
Notification Letter also informed the individual that he was entitled to a hearing before a Hearing Officer
to resolve the substantial doubt regarding his continued eligibility for access authorization.

In a letter, the individual requested a hearing on this matter. The Director forwarded the individual’s
request to the Office of Hearings and Appeals (OHA) and the Director of the OHA appointed me the
Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(f), I conducted a prehearing
telephone conference with the parties. One week following the prehearing conference, I convened the
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hearing. The DOE Office presented the following two witnesses at the hearing: a security specialist and a
physician. The security specialist testified regarding the DOE Office’s security concerns and the physician
testified regarding the individual’s psoriasis. The individual also testified at the hearing.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual included a statement of derogatory
information in possession of the DOE that “created a substantial doubt” as to the individual’s continued
eligibility to hold a security clearance. On the basis of that derogatory information, the Director believes
that the individual (1) “deliberately misrepresented, falsified or omitted significant information from a
Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a Personnel Qualifications
Statement, a personnel security interview, in written or oral statements made in response to an official
inquiry regarding . . . [the individual’s] eligibility for DOE access authorization, or during proceedings
conducted pursuant to Sections 710.20 through 710.31, inclusive, of Title 10, Code of Federal Regulations,
Part 710" (Criterion F); and (2) “[e]ngaged in . . . unusual conduct or is subject to circumstances which
tend to show that the individual is not honest, reliable, or trustworthy; or which furnishes reason to believe
that the individual may be subject to pressure, coercion, exploitation, or duress which may cause the
individual to act contrary to the best interests of the national security” (Criterion L). See 10 C.F.R. §
710.8(f) and (l).

Regarding Criterion F, the DOE Office contends that the individual deliberately falsified information he
provided to the DOE. The DOE Office argues that the individual was dishonest when he stated in his 1996
PSI that he intended to pay off each item at the time he made charges to his credit cards. More than seven
months before the PSI, the individual filed a Chapter 7 bankruptcy, which requested total discharge of his
debts, rather than a Chapter 13 bankruptcy, which the DOE Office alleges would have required him to pay
a small portion of his debt. This act, the DOE Office contends, demonstrates that the individual did not
intend to pay off his debts and thus, the individual deliberately misrepresented his intentions to the DOE in
his 1996 PSI. The DOE Office also states that the individual deliberately falsified his debt amount on his
QNSP as $60,000, when in fact the debt amount was more than $153,000 as reported in his bankruptcy
filings.

The DOE Office in the Notification Letter focused on several alleged problems concerning Criterion L.
First, the DOE Office contends that the individual had a behavioral pattern of financial irresponsibility and
cites the following examples:

(1) the individual’s 1996 bankruptcy, in which the individual reported that he had 52 credit cards with
$153,761.03 in debt, a personal loan for $1500, and gambling losses of between $5000 and $10,000 within
the year prior to the bankruptcy;

(2) the individual admitted that he attempted to “beat the system” by transferring balances between his
credit cards;

(3) the individual admitted he hoped to resolve his financial problems through gambling;

(4) the individual admitted that he had “credit card syndrome”;

(5) the individual cannot account for how he accumulated his debt;

(6) the individual attempted to minimize his financial irresponsibility to the DOE; and

(7) the individual has not pursued rehabilitation or counseling for his financially irresponsible behavior,
and thus, there is no reason to believe the individual has changed his lifestyle.

Second, the DOE Office argues that the individual may be subject to pressure, coercion, exploitation, or
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duress, which may cause the individual to act contrary to the best interests of the national security. The
DOE Office cites the following examples to support this argument:

(1) since the individual admitted that he does not understand DOE Security’s concerns regarding his
financial problems, he is vulnerable to pressure, coercion, exploitation or duress.

(2) the individual used a sensitive foreign country’s identification card while traveling in that country, a
privilege of that foreign country’s citizenship, even after he had renounced his citizenship to that sensitive
country, placing him in a vulnerable position if that sensitive country’s officials became aware of this; and

(3) the individual continued to travel in a sensitive foreign country even though he did not fulfill his
military obligation in that country, thus risking possible incarceration in that country and making himself
subject to pressure, coercion, exploitation or duress.

Finally, the DOE Office questions the individual’s honesty and ability to be trusted. Specifically, the DOE
Office cites the following examples to demonstrate its concerns:

(1) the individual’s explanation for his credit card problems, that he did not understand credit card interest,
is not honest since he has “reasonable intelligence,” understands mortgage interest, and lived on a budget
before 1991;

(2) the individual’s gambling, his hope to win money to resolve his financial problems, and his inability to
say for certain the amount of his gambling losses raise questions regarding his honesty;

(3) the individual accumulated a large debt while living beyond his means and, aside from his travel and
medical expenses, he was unable to account for how he spent his money, which reflects negatively on his
ability to be trusted;

(4) the individual’s statements in his PSI that attempted to minimize his financial problems to the DOE
raise questions about his honesty;

(5) the individual’s statement in his PSI that he did not know the severity of his financial condition until
early 1996, even though the individual’s credit report indicated that he was unable to meet his financial
obligations for quite sometime before early 1996, indicates that he is not honest; and

(6) the individual’s usage of a sensitive foreign country’s identification card while traveling in that country
despite his statement in 1991 that he understood he could not and would not exercise the privileges
granted to a citizen of another country is dishonest behavior.

III. Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. §§ 710 et seq. dictate
that in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts
and circumstances. In fact, the applicable DOE regulations require the Hearing Officer to make a
“common-sense judgment . . . after consideration of all the relevant information.” 10 C.F.R. § 710.7(a). I
must therefore consider all information, favorable or unfavorable, that has a bearing on the question of
whether restoring the individual’s security clearance would compromise national security concerns.
Specifically, the regulations compel me to consider the nature, extent, and seriousness of the individual’s
conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct; the age
and maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the individual’s potential for being susceptible to pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c). Although it is impossible to predict with absolute certainty an individual’s future
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behavior, as the Hearing Officer, I am directed to make a predictive assessment. Thus, it is incumbent
upon the individual to demonstrate that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.7(a). After careful consideration of these factors and all the evidence in the record in this proceeding, I
find that the individual has failed to make this showing. Thus, I must recommend that DOE Security not
restore his clearance.

A. Falsification

Both of the DOE Office’s allegations that the individual deliberately falsified information to the DOE
concern the individual’s financial debts. In the first example, the DOE Office considered the individual’s
circumstances and actions surrounding his filing of a Chapter 7 bankruptcy versus a Chapter 13
bankruptcy and, from these acts, asserts that he did not intend to pay off his debts at the time he made any
credit card purchases. Since the DOE Office alleges that the individual did not intend to pay off his debts,
the DOE concludes that the individual made false statements in his 1996 PSI when he denied charging
anything on his credit cards that he did not intend to pay for. The individual stated at the hearing that the
reason he filed for a Chapter 7 bankruptcy was that his bankruptcy attorney recommended that he do so.
See Hearing Transcript (Tr.) at 152-155.

The DOE Office has not sufficiently persuaded me that there exists a security concern regarding the
individual’s intent to pay off his debts when he made credit card purchases. Specifically, I find that the
DOE Office has not established that the individual did not intend to pay his debts at the times that he
charged items to his credit cards. I cannot infer from the individual’s act of filing for a Chapter 7
bankruptcy, after accumulating his debt, that he did not, at the time he incurred the charges, intend to pay
for his charges. There is simply not enough proof from the individual’s actions to make an inference
concerning the individual’s state of mind at the time in question. Many factors, beyond simply trying to
avoid payment, could explain why the individual filed for a Chapter 7 bankruptcy instead of a Chapter 13
bankruptcy. It is possible the individual did not qualify for a Chapter 13 bankruptcy. In the absence of
additional evidence, I find that the individual’s act of filing for a Chapter 7 bankruptcy does not evince the
intent to avoid his payment of credit card charges. Accordingly, I find that the DOE Office has not
established that a security concern exists regarding the individual’s intent when he made credit card
purchases.

However, I do find the individual deliberately “omitted significant information” from his QNSP regarding
the total amount of his bankruptcy debt. The individual testified at the hearing that when he typed his
bankruptcy amount of $60,000 on his July 1996 QNSP, he was actually referring to a “hard dollar”
estimate that did not include accumulated interest.(2) Tr. at 122-123, 143-146.

I believe the individual must have been and should have been aware of his $153,761.03 bankruptcy
amount at the time of the July 1996 QNSP, because the individual had filed for bankruptcy less than two
months before. The individual’s bankruptcy attorney helped to prepare the detailed financial documents
required to file for bankruptcy, but these documents could not have been completed and filed without the
full cooperation and signature of the individual. See DOE Exhibit 5. Also, I believe there is no logic to
explain why the individual would use a “hard dollar” figure, excluding interest, instead of what the QNSP
asked for: the amount of his bankruptcy debt. The QNSP has a space to fill in the amount of the
bankruptcy debt; it does not indicate anywhere that interest should not be included in the amount.

Thus, the simple fact remains that on his July 1996 QNSP, the amount the individual provided as his
bankruptcy debt was grossly lower than what he should have been aware and must have known was his
actual bankruptcy amount. Based on this fact and because the individual failed to present a convincing
explanation as to why he used a “hard dollar” figure, I find that the individual intended to omit significant
information regarding his bankruptcy amount to minimize his financial problems on his July 1996 QNSP.

Furthermore, I do not believe it is significant that the individual testified at the hearing that his bankruptcy
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debt is now $98,866.68 as listed in the May 1997 U.S. Bankruptcy Court’s Final Accounting instead of the
$153,761.03 he reported in his Bankruptcy Court filing in May 1996. The important consideration on this
issue is the fact that the individual has not stated or shown that he had any knowledge of the Bankruptcy
Court’s $98,866.68 Final Accounting figure at the time of his July 1996 QNSP. Thus, I have no reason to
believe that the individual was aware of the $98,866.68 Final Accounting figure until May 1997, ten
months after he filled out the July 1996 QNSP. Furthermore, even if the individual could prove that he
believed in July 1996 that his bankruptcy debt was actually $98,866.68, I find this would still constitute a
significant omission of his indebtedness as the $60,000 “hard dollar” figure remains $38,866.68 less than
the amount he should have reported.

The individual argues that he did not intend to hide anything from the DOE and this is why he readily
supplied his bankruptcy filing to the DOE. Tr. at 123-124. The act of supplying bankruptcy documents to
the DOE does not mitigate what I believe was the individual’s deliberate attempt to minimize his
bankruptcy amount on his QNSP. Subsequent to his July 1996 QNSP, the individual supplied his
bankruptcy filings only after DOE Security asked the individual to provide all of his bankruptcy
documents as part of a bankruptcy questionnaire. For these reasons, I conclude that valid security concerns
exist relating to 10 C.F.R. § 710.8(f) and that the individual has failed to mitigate those concerns.

B. Honesty, Reliability and Trustworthiness

I find that the individual has not sufficiently mitigated all of the DOE Office’s Criterion L allegations. Of
the many allegations the DOE Office outlined in the Notification Letter, the individual has not disputed
that he had financial problems resulting in at least $98,000 in debt from charges made on approximately 52
credit cards and estimated gambling losses in the thousands of dollars. The individual contends that
approximately 50 percent of his accumulated debt was the result of extraordinary medical and travel
expenses to treat his psoriasis. Furthermore, the individual states that since his bankruptcy, ten months
before the hearing, he now has a very small amount of debt and is living within a budget without credit
cards. The individual contends that he is no longer financially irresponsible and does not pose a risk to
national security.

There are troubling aspects regarding the individual’s explanation of his financial problems. First, there is
the issue of the individual’s credibility. During the PSI and his testimony at the hearing, the individual
made several contradictory statements that call into question the accuracy of his statements. In one
example, the individual gave contradictory accounts of whether he currently possessed credit cards. He
testified,

[t]here’s a lot of cards that I have because I move from one state to another, from one town to another
town to another state. These are local, some of them in areas of those particular area and never use. I have
a lot of credit cards I never use. I still have them. I never even charged them.

Tr. at 110 (emphasis added). Later at the hearing, the DOE counsel questioned the individual,

Counsel - Okay. You have no current credit cards?

Individual - No.

Counsel - Does your wife?

Individual - No.

Counsel - Does anyone else that might live with you have a credit card in their name?

Individual - No.

Counsel - And why is that?
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Individual - We don’t need one.

Tr. at 142. Still later, when the DOE counsel questioned the individual again, he testified,

[t]here was a lot of card I still have that I never used. They’re not even shown on that thing [the credit
report] and that -- I never used them for anything.

Tr. at 162 (emphasis added). See also DOE Exhibit 6 at 28 (Individual stated in 1996 PSI that he does not
have any credit).

In another example of his inconsistent statements, the individual responded to a request in his bankruptcy
filing to “[l]ist all losses from fire, theft, other casualty or gambling within one year immediately
preceding the commencement of this case or since the commencement of this case.” DOE Exhibit 5 at 53
(emphasis added). The typed response stated, “[d]ebtors suffered a loss of approximately $5,000-10,000 by
gambling over the past year.” Id. Seven months later, when questioned about this in the 1996 PSI, the
following exchange took place between the individual and the interviewer:

Interviewer - Um, your bankruptcy paperwork said-said that “the debtors suffered a lost [sic] of
approximately five to ten thousand dollars by gambling over the past year.” Is that correct?

Individual - Some last year but...uh.................

Interviewer - Is that correct or not correct?

Individual - Um...... the last-last year you meaning by ?94.

Interviewer - Um, over the past years, so I’m assuming...

Individual - ...yeah, ?94...

Interviewer - ....since this was...

Individual - ...right, yeah. But not ninety--nine...’95. In the last couplea [sic] years.

Interviewer - And bankruptcy was filed in June of ?96 or...?

Individual - ?96 with ?95...yah, yah.

Interviewer - Talking summer of ?95 to summer of ?96 time frame?

Individual - Yeah, yeah.

Interviewer - Okay. Five to ten thousand dollars. Is that also correct?

Individual - That’s an estimate, right.

However, at the hearing, the individual further testified concerning the time period of his gambling losses
when he stated,

I says, yeah, probably about ten thousand dollars for the last four or five years, probably made the same
mistake with him [the individual’s bankruptcy attorney] when -- that I made when I was with DOE [at the
PSI], because in the back of my head I was thinking that way. He says, ten thousand -- you mean ten
thousand, he says, in the last year? What do you mean last year? It says right here. I mean -- you know,
five thousand, maybe five to ten to you. I didn’t even think in terms of somebody is going to take it on
extreme. I am not aware of the details of dollar to dollar.
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Tr. at 119-120. . . .

For four years -- for four, five years. My misunderstanding. When I went back and talked to him [the
bankruptcy attorney] in his office, he said no, no, this is for one year.

Tr. at 181. These examples illustrate a couple of the varied answers the individual provided. I believe the
individual was not attempting to provide clarifications when he provided these varied answers, but that he
was attempting to minimize his financially irresponsible behavior. Thus, I find that the contradictory nature
of some of the individual’s responses reflect negatively on the individual’s overall credibility and honesty.

Second, the individual was unable to provide documentation to support his estimate that 50 percent of his
bankruptcy debt was due to medical expenses and related travel expenses to obtain medical treatment. Tr.
at 87-89, 193. The individual stated that he threw out all of the records he had that could have supported
his estimate. Id. The individual only submitted a copy of his own “Personal Financial Statement,” a self-
generated estimate of his current financial condition, to demonstrate that he is currently living within his
means. Individual’s Exhibit 1. In essence, the individual asks that I rely solely on his word and memory to
explain how his financial problems arose, that he no longer has a financial problem, and that he will not
have a financial problem in the future.

Based on the testimony and record before me, I do not believe the individual has demonstrated to me that
he is now financially responsible and will be free of financial problems in the future. The individual’s
contradictory statements have cast a shadow of doubt over the accuracy of nearly all of the individual’s
statements. If the individual had provided documentation to support some of his explanations, he might
have eliminated some of my doubts. However, in light of the deficiencies in the individual’s explanations,
there remain many questions surrounding the exact nature of the individual’s problems and whether he can
avoid duplicating these problems in the future.

Although I believe the individual has a significant and painful psoriasis problem, without any medical bill
invoices, credit card receipts, or other documents to support his claims, I find it difficult to believe the
individual spent nearly $50,000 over the course of a few years on his psoriasis treatment and medically
related travel.(3) However, even if I were to believe the individual regarding these medical expenses, this
would not change my opinion that the individual is not reliable or trustworthy. The individual does not
dispute that he contributed to his $98,000 debt from his admitted “excessive use of credit cards” and
gambling, and attempts to “outsmart” the system through the transferring of balances. DOE Exhibit 5 at 3
and DOE Exhibit 6 at 51. In fact, the individual admitted during his 1996 PSI that he gambled to try to
make money and “get off this rollercoaster that we were in.” Tr. at 38, 47. Given the individual’s
circumstances and amount of debt, I find his admitted behavior that he gambled to try to solve his financial
problems to be unusual conduct tending to show that the individual is not reliable or trustworthy.

The individual contends that since his bankruptcy, he has changed his behavior regarding finances, has
little debt, and during the ten months until the hearing date, has shown that he is financially responsible.
He testified that he is reading two books to teach him about finances.(4) Furthermore, as stated above, the
individual submitted a “Personal Financial Statement” showing his estimates of his expenses and
liabilities, as proof that he is living within his means.

I do not believe that the individual’s reading of two books and submission of a “Personal Financial
Statement” are sufficient proof to show that the individual is no longer financially irresponsible. The
individual has not attended any counseling sessions nor did he provide invoices, canceled checks or other
proof to support the figures in his “Personal Financial Statement.” In essence, the individual again has
asked me to take him at his word. In light of the individual’s contradictory testimony, as described above,
and without further proof, I find that the individual has not sufficiently mitigated the DOE Office’s
concerns regarding his financial irresponsibility.

The DOE Office also has concerns that, since the individual stated that he did not understand DOE
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Security’s concerns regarding his financial problems, he is vulnerable to outside pressures. The individual
provided ambivalent answers in response to questions regarding his understanding of DOE Security’s
concerns of his financial condition. Specifically, the interviewer and the individual had the following
exchanges during the 1996 PSI:

Interviewer - Do you understand what the security concern is regarding your finances?

Individual - Ohhh, I think I do, no I don’t. Um, I-I...I said this....it it’s....(sighs) to me, this and everything
else is the same value...from tangent point of view, rather than the security point of view because when I
said I will be and I do. There’s not enough money in the world that I’ll sell secret or knowledge to
anybody.

DOE Exhibit 6 at 68.

Interviewer - And what I’m asking you is, do you understand what the security concern is?

Individual - Do I....

Interviewer - ...from my perspective...

Individual - ...understand?

Interviewer - Uh hum.

Individual - Yeah, probably to--from your perspective but uh.... what is the security in there, I can’t see.
That’s the point.

Id. at 71.

Interviewer - Do you understand where, if somebody uh, has done stupid things, that might be a security
concern?

Individual - Well-well-we all made left turns and didn’t see stop signs. I mean, that’s-that’s not an issue
of not being security aware... of the national security...

Interviewer - ...but it could be. It could be.

Individual - No way. No way.

Id. at 76. At best, the individual provided ambivalent answers to the DOE Security interviewer’s questions
while admitting that he “can’t see” DOE Security’s concerns. Furthermore, at the hearing, the individual
said nothing to make me believe that he understood DOE Security’s concerns regarding his financial
problems. Because of the individual’s ambivalence and his failure to mitigate DOE Security’s concerns at
the hearing, I can only conclude that the individual does not fully understand DOE Security’s concerns
regarding his financial condition. Accordingly, I find that the individual’s failure to understand DOE
Security’s concerns regarding his financial condition could place him in a compromising position that
would make him vulnerable to coercion, exploitation or duress.

The DOE Office also contends that the individual’s trips to a sensitive foreign country and his behavior in
that country make him vulnerable to pressure, coercion, exploitation, or duress, which may cause him to
act contrary to the best interests of the United States. Specifically, the DOE Office alleged that the
individual’s admitted usage of a sensitive foreign country’s identification card and his failure to fulfill his
military obligation in that country make him susceptible to pressure if he were to visit there again. The
individual admitted during his PSI that he used a sensitive foreign country’s identification card (originally
obtained when he was a teenager and citizen of that country) while traveling there after he became a
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naturalized United States citizen. DOE Exhibit 6 at 57. Thus, DOE Security has concerns that by using the
foreign identification card indicating he was a citizen of that country, even though he is no longer a citizen
there, the individual used privileges of that sensitive country’s citizenship he was not entitled to use.
During the PSI, in response to the interviewer’s question on whether the sensitive country’s identification
card indicates the individual’s citizenship, the individual answered,

Of course. Of the . . . [sensitive foreign country]? Sure. As I said, to them. . . doesn’t matter.

DOE Exhibit 6 at 58. Subsequently, at the hearing, the individual had the following dialogue with his
counsel:

Counsel - So, XXXX, the fact that you have an I.D. card does not indicate you’re a . . . [sensitive foreign
country] citizen or not?

Individual - Exactly.

Tr. at 115-116. From these contradictory statements, it is not clear whether the individual’s foreign
identification card contains information indicating that he is a citizen of that country. Furthermore, at the
hearing, the individual did not produce a copy of the identification card, and questions arose concerning
where to obtain a copy. See Tr. at 175-176, 194-195. Since the individual failed to produce a copy of the
foreign identification card, he again asks me to take him at his revised word that the identification card
does not indicate that he is a citizen of that county. In light of the many contradictory statements the
individual made, as discussed above, I am not able to give the individual’s latest self-serving statement
any validity. Once the individual made the statement during the PSI that the foreign identification card
indicated that he was a citizen of that country, it became the individual’s burden to prove that this
statement was not true and adequately explain why he spoke incorrectly. Without a copy of the
identification card, it is impossible for me to believe the individual’s latest statement. Accordingly, I find
that the individual’s act of using his foreign identification card in that country while he was a United
States citizen may subject him to coercion and reflects negatively on his trustworthiness.

The DOE Office contends that the individual stated in a 1991 PSI that he failed to perform required
military service in a sensitive foreign country. Thus, the DOE Office alleges that the individual put himself
in a compromising position each time he returned to travel in that sensitive country. The DOE Office
believes that traveling in this sensitive foreign country under these circumstances could subject the
individual to incarceration, and coercion, if the authorities in that sensitive country became aware of these
facts. The individual testified that, as of 1986, he is exempt from having to perform military service for the
sensitive foreign country. The individual stated that in 1986 he paid five thousand dollars to the sensitive
country’s government pursuant to their law to attain his exempt military status. Tr. at 116-118. Thus, the
individual states that he has no obligation to the sensitive foreign government. Tr. at 118.

Like many of the individual’s statements on issues in this case, the individual’s PSI and hearing testimony
concerning his military obligation are contradictory. In the 1991 PSI, the individual stated that if he went
back to the sensitive foreign country, he would have to join the Army. DOE Exhibit 1 at 12. This
statement contradicts the individual’s hearing testimony that he is exempt from military service. Tr. at
116-118. The individual has not provided any documentation to show that he is exempt from any military
obligation in the sensitive foreign country. Once again, I am forced to rely on the individual’s word and
explanation. And, once again, in light of inconsistencies in the individual’s statements and the lack of any
documentation, I find that the individual has not sufficiently mitigated DOE Security’s concerns regarding
his foreign military obligation.

The DOE Office also contends that the individual was not honest when he stated in his 1996 PSI that he
did not understand credit card interest and that he did not know the severity of his financial condition until
early 1996. I believe there is not enough evidence in the record to make a determination regarding the
individual’s understanding of credit card interest. Simply because the individual had “reasonable
intelligence,” lived on a budget for several years and claims to understand mortgage interest is not
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necessarily indicative that he understood credit card interest. While I remain suspicious of the individual’s
explanation, I do not believe I can infer from the evidence presented the individual’s state of mind and
knowledge regarding credit card interest at the time he built his $98,000 debt.

However, I do believe that the individual intended to minimize to the DOE his knowledge of the severity
of his financial condition during the PSI. There are several telling facts concerning this issue. First, the
individual incurred a personal loan as far back as 1994 for $4000. Tr. at 110; DOE Exhibit 5 at 30. The
individual described this loan during his testimony as occurring at a financially tough time. Tr. at 109-110.
Second, the individual’s bankruptcy filings indicate that one collection agent incurred a claim as a creditor
in 1995. DOE Exhibit 5 at 40. Thus, I find that, since the individual must have been aware of the severity
of his financial condition after a collection agent incurred a claim in 1995 and because the individual had
to take out a personal loan in 1994 during a financially tough time, the individual attempted to minimize
his knowledge of his financial condition during his 1996 PSI.

Based on the above discussion, I find there is sufficient evidence in this case to support the following
facts: (1) the individual had financial problems that led to his filing for bankruptcy after accumulating debt
of at least $98,000 from charging items on approximately 52 credit cards and gambling losses in the
thousands of dollars; (2) the individual attempted to “outsmart” the system by transferring balances
between credit cards and hoped to resolve his financial problems through gambling; (3) the individual
attempted to minimize the severity of his past behavior during his 1996 PSI; (4) the individual has not
sufficiently demonstrated that he is rehabilitated from his financially irresponsible behavior; and 5) the
individual has not mitigated DOE Security’s concerns regarding his use of a foreign identification card in
a sensitive country, his foreign military service obligation, and his understanding of DOE Security’s
concerns about his financial irresponsibility. I believe these facts reveal an individual who is not honest,
reliable or trustworthy pursuant to the standards set forth in Criterion L. Accordingly, I find that the
individual has not sufficiently mitigated the DOE Office’s Criterion L concerns.

Finally, the individual contends that pursuant to 11 U.S.C. § 525, a governmental unit may not
discriminate against people who have been debtors under the Bankruptcy Code. The individual contends
that the DOE Office is attempting to revoke his security clearance because he filed for bankruptcy. The
individual argues that the Bankruptcy Code prohibits this type of discriminatory action.

The portion of the Bankruptcy Code the individual cites does not specifically include the revocation of a
security clearance as a prohibited discriminatory action. However, even if I were to assume arguendo that
revocation of a security clearance is prohibited under this section of the Bankruptcy Code, I find that this
section is not applicable because DOE Security did not suspend the individual’s clearance simply because
he filed for bankruptcy. The act of filing for a bankruptcy, alone, is not the reason DOE Security has
concerns about this individual. DOE Security has concerns about the individual and suspended the
individual’s clearance because his behavior leading up to his bankruptcy reflected a pattern of financial
irresponsibility and called into question his honesty, reliability and trustworthiness.

IV. Conclusion

Based on the record in this proceeding, I am unable to conclude that allowing the individual to retain
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. I find that the individual knowingly omitted significant information on a QNSP
and failed to mitigate this security concern relating to Criterion F. Furthermore, I find that the individual
engaged in “unusual conduct” through his financially irresponsible behavior; is untrustworthy due to his
minimization; and is subject to coercion because of his failure to understand DOE Security’s concerns
about his financial irresponsibility, his use of a foreign identification card in a sensitive country, and his
foreign military service obligation. Based on these acts, I find that the individual does not have the
honesty, reliability and trustworthiness necessary under the regulations to carry an access authorization as
outlined in Criterion L. Accordingly, I recommend that DOE Security not restore the individual’s access
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authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. A party must file this request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. The party seeking review must file this statement within 15 calendar
days after it files its request for review. The party seeking review must also serve a copy of its statement
on the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. §
710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date: January 12, 1998

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or as a security clearance.

(2) The individual stated at the hearing that his debt amount was not $153,761.03 as stated in his signed
May 1996 United States Bankruptcy Court filing which his attorney helped to prepare, but actually
$98,866.68 as listed in the May 1997 United States Bankruptcy Court Notice of Final Accounting. See
Individual’s Exhibit 4 and DOE Exhibit 5. The individual did not provide an explanation for the
discrepancy in his 1996 filing as compared to the Court’s 1997 Final Accounting.

(3) The individual includes in this $50,000 estimate four trips to a sensitive foreign country, two trips to
Mexico and a trip to Hawaii that he and his family took. He testified that the trips to Mexico and Hawaii
were “a hundred percent” for treatment of his psoriasis. Tr. at 93. The individual also testified that since
1992 or 1993 his insurance company covered approximately eighty percent of his medical costs associated
with his psoriasis. Tr. at 58-59, 91-92.

(4) The books he mentioned were Your Money Or Your Life by Joe Dominguez and Victor Robin and Get
A Financial Life by Beth Kobliner. Tr. at 188.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 18, 1997

Case Number: VSO-0166

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. As explained below, it
is my opinion that the Individual’s access authorization should not be restored.

BACKGROUND

The Individual formerly held access authorization at a facility of the Department of Energy (the DOE).
The Individual’s employer recently submitted a request for an upgrade of her access authorization. In
connection with the request, the Individual had a Personnel Security Interview (PSI) with a staff member
of the facility’s personnel clearance branch, and a psychiatric examination by a psychiatrist who serves as
a consultant to the DOE. Based on information obtained from the PSI and a report of the psychiatric
examination, the manager of the facility found derogatory information that cast substantial doubt on the
Individual’s continued eligibility for access authorization. Accordingly, the manager suspended the
Individual’s access authorization. The Individual requested a hearing to support her eligibility for access
authorization.

There are two bases for the DOE’s security concern, as specified in a Notification Letter issued to the
Individual. The first security concern is that the Individual has "an illness or mental condition of a nature
which, in the opinion of a board-certified psychiatrist ... causes, or may cause a significant defect in [the
Individual’s] judgment or reliability," as provided at 10 C.F.R. § 710.8(h) (Criterion H). The basis for this
security concern is a report by the DOE’s consulting psychiatrist, who conducted a clinical interview of
the Individual and administered two standard psychological tests to her. As a result of the examination, the
consulting psychiatrist diagnosed the Individual as having a paranoid delusional disorder with a second
diagnosis of personality disorder, not otherwise specified, with hypochondriacal and depressive
features.(1)

The second security concern is that the Individual is "not honest, reliable, or trustworthy, or ... may be
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subject to pressure, coercion, or duress that may cause her to act contrary to the best interests of national
security," as provided at 10 C.F.R. § 710.8(l) (Criterion L). The basis for this concern is certain statements
the Individual made in the PSI.

At the hearing, the DOE presented the testimony of the consulting psychiatrist. The Individual presented
the testimony of six persons: (1) a clinical psychologist; (2) a former employee of the personnel security
office at the facility; (3) a nurse who works with health issues at the facility; (4) a former security
specialist at the facility; and (5) two co-workers.

ANALYSIS

1. General Considerations

As noted above, two security concerns were specified in the Notification Letter - Criterion H (mental
condition) and Criterion L (honesty, reliability, and trustworthiness). I will discuss each concern
separately.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is designed to protect national security
interests. It is not a criminal proceeding, where the burden is on the DOE to prove beyond a reasonable
doubt that the Individual is ineligible for access authorization. Thus, once the DOE has made a showing of
derogatory information raising security concerns, the burden is on the Individual to convince me that
granting her access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

Newspaper and television stories have alleged that chemicals used at the facility where the Individual
works have caused health problems for workers and residents of the area, and that officials there have
conducted a cover up of health hazards. These allegations played a central role in the Individual’s
presentation of her case. At the hearing, counsel for the Individual repeatedly sought to show that
employees of the DOE, or of a contractor at the facility, were retaliating against the Individual for
attempting to expose the alleged health problems. I informed counsel for the Individual on several
occasions that under the Part 710 regulations, such matters would not enter into my opinion of the
Individual’s eligibility.

I referred counsel for the Individual to the regulations, which specify that the purpose of a Part 710
hearing is to afford an individual "an opportunity of supporting his eligibility for access authorization." 10
C.F.R. § 710.21(b)(6). There is no provision in the regulations for probing the procedures and motives of
management and security personnel in the context of an administrative review hearing.(2) The focus of
this opinion is whether the Individual has resolved the security concerns raised in the Notification Letter.
Since the Individual’s allegations of impropriety by DOE employees and contractors do not tend to resolve
the concerns, I will not consider them in this opinion.

2. Criterion H (Mental Condition)

The consulting psychiatrist explained at the hearing how he arrived at his diagnosis of the Individual’s
mental condition. He stated that he had conducted a clinical interview with the Individual that lasted about
one hour, and administered the MMPI (a computer-scored psychological screening test) to the Individual.
In addition, he reviewed a transcript of the Individual’s PSI and a copy of the Individual’s Personal
Security Questionnaire.(3)

The consulting psychiatrist concluded that the Individual was experiencing severe psychological problems,
the primary one being paranoid delusional disorder. He found other problems as well, such as severe
depression, which he felt to be still serious even though the Individual was currently receiving treatment
for it. He also found the Individual’s common sense, logic, and judgment to be poor.(4)
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The clinical psychologist’s evaluation of the Individual is, in the final analysis, similar to the consulting
psychiatrist’s. Certain statements in his testimony seem to support the Individual’s case, although his
testimony was not as clear as it could be on the key issues. He does not differ from the consulting
psychiatrist’s assessment that the Individual suffers from a mental condition that causes a significant
defect in judgment.

The clinical psychologist spent no less than twelve hours with the Individual and administered seventeen
distinct psychological tests, and a neuropsychological battery that consists of nine more tests.(5) Based on
these data, he concluded that [the consulting psychiatrist] and he "end up in a very similar place once you
come to the finish line of diagnostic codes."(6)

The clinical psychologist summarized his findings as follows:

I diagnosed [the Individual] with major depression, recurrent, severe, with psychotic features.... I think
psychologically the main thing going on is depression and that sometimes it becomes severe enough that
she does lose connection with reality and is episodically what you would label psychotic.(7)

I conclude that the major difference between the diagnoses of the consulting psychiatrist and clinical
psychologist is that the consulting psychiatrist views the Individual’s loss of contact with reality as more
or less continuous, while the clinical psychologist views it as episodic. As the clinical psychologist
expressed it, "I don’t think [the Individual] is constantly psychotic. I think it is only episodic. Whereas a
paranoid delusional disorder would ... specify that she is pretty much constantly in a state of disconnection
from normal reality."(8) This difference is clearly inadequate mitigation for the security concern, since an
episode of disconnection from reality could cause a serious compromise of national security.(9)

While the clinical psychologist agrees with the consulting psychiatrist that the Individual suffers from a
psychotic condition, he is unsure whether the Individual is paranoid delusional. In the clinical
psychologist’s view, the question of whether the Individual is paranoid is a "hard question."(10) On the
one hand, he stated that the Individual "appears to be functioning with extreme paranoia, which paranoia
makes it very difficult for her to be placed in interpersonal relationships, to examine her own
psychological functioning..."(11) In addition, the clinical psychologist discussed the results of one of the
tests that he gave the Individual in the following terms:

The profile suggests massive and relatively longstanding psychological difficulties. While depression and
anxiety clearly play a part, more clearly prominent are difficulties in trust with considerable anger and
potential for misperception and/or distortion of reality ... It is hard not to conclude that [the Individual] is a
marginally compensated paranoid schizophrenic. In fact, her presentation does not appear this disturbed.
Given the essentially paranoid glue of her functioning, however, such a severe diagnosis cannot be ruled
out. In any case, given the nature of her style of being in the world, the prognosis for psychological
intervention is poor.(12)

On the other hand, he gave an opinion that the Individual’s paranoid traits are more accurately seen as
"contextually anchored suspiciousness," that is, a response to the secrecy and perceived cover-ups at the
facility.(13) Ultimately, he declined to diagnose the Individual as paranoid, while acknowledging that such
a diagnosis could not be ruled out.

The goal of the administrative review process is not to decide among competing psychiatric diagnoses, but
to consider whether the Individual is eligible for access authorization. Even if I were to ignore testimony
about paranoia, I cannot ignore the testimony that the Individual has severe depression that reaches, at
times, psychotic levels. That such a mental condition affects the Individual’s judgment was acknowledged
by the clinical psychologist in the following series of questions and answers:

Q: She is not delusional, yet she is severely depressed?
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A: I would say so.

Q: Can depression affect judgment?

A: Oh, yes.

Q: Do you think her judgment may be affected by her depression and what is going on around her?

A: Yes.(14)

At the hearing, the Individual introduced arguments that called into question not only the diagnosis made
by the consulting psychiatrist, but his competence and integrity as well. Even if I were to accept the
arguments, they would fall far short of resolving the security concern in this case. As discussed above, the
Individual’s burden in this proceeding is not merely to cast doubt on the DOE’s security concerns, but to
establish her eligibility for access authorization.

There is sufficient information in the record from the clinical psychologist to convince me that the
Individual is not eligible for access authorization. He testified that the Individual has a mental condition
that affects her judgment, that it involves loss of contact with reality, and that it can be significantly
disruptive. I conclude that the Individual has not resolved the concern that she has a mental condition that
causes, or may cause, a significant defect in judgment or reliability, and she has not presented adequate
evidence of rehabilitation from her mental condition. It is therefore my opinion that the Individual has
failed to adequately answer the security concern arising under Criterion H.

3. Criterion L

The bases for this security concern are found in certain statements the Individual made during the PSI. The
questions, as posed by a personnel security specialist, and the Individual’s answers, are reproduced below.

Q: ... You said you have turned into somewhat of an activist. What do you mean by that?

A: I’m an activist in that I’m going to do everything in my power to promote and publicize what is
happening to people’s health that live in this area ...

Q: Are you just put out enough about the government that you could contemplate selling information or
giving information to any [other] government, foreign government?

A: No. No. I would not do that but I will ... go on record to say and be gut honest again that if there is
something that deals with a ... hazardous material that has caused someone’s health to be damaged and I
know that, I would compromise that information.

Q: Is that even if the information was classified?

A: Yes, I sure would....

Q: You stated for the record that if you knew that a secret project or classified material was harmful to
people at another facility that you would not have a problem compromising that information.

A: If I knew for a fact that they were being exposed to it and they needed that information for medical
treatment, in a heart beat I would.

Q: You have a definite issue and we want you to resolve that. But we’d be concerned that there might be a
chemical by name that you would release that would cause a problem for national security.

A: I can’t say here, sit here and say that I wouldn’t do that.
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Clearly, these statements raise a concern about the Individual’s trustworthiness with classified information.
The statements suggest that the Individual would make an independent decision to release classified
information.

At the hearing, the Individual attempted to mitigate the security concerns raised by these statements She
said that she was upset at the time of the PSI because it was a stressful event for her, and because a close
friend was seriously ill with a lung ailment. The Individual thought that if she could give a doctor the
name of the chemical that her friend had possibly inhaled, it could save his life. She now denies she would
reveal classified information in this situation.(15)

The question is whether the Individual’s statements at the hearing sufficiently mitigate the security
concerns arising from her statements in the PSI. I think they do not. In coming to this conclusion, I do not
doubt the sincerity of the Individual’s statements at the hearing. I do question whether her statements at
the hearing are sufficient to resolve the security concern, given the nature and severity of the Individual’s
mental condition.

As discussed above, the Individual has been found to have a low threshold for decompensation. To
compound the problem, the Individual has an emotionally volatile personality. The clinical psychologist
described the Individual as follows:

The subject usually merges feelings with thinking during problem-solving activity. It should be assumed
that the style is quite pervasive and emotions will almost always have a direct impact on patterns of
thinking. [The Individual] is being flooded by affect - that’s by emotion. This is a labile state in which
emotion is an overwhelming force and tends to dominate most of the psychological activity of [the
Individual]. [The Individual] is highly vulnerable to loss of control and disorganization under stress.(16)

I conclude from this testimony that the Individual’s highly emotional response to stress could lead her to
improperly release classified information. In reaching this determination, I recognize that issues
concerning the health of employees at the facility, and people who live near the facility, are extremely
important and deserve a great deal of attention and careful scrutiny. Furthermore, I believe that the
Individual is an intelligent, committed advocate for health issues at the facility. Nevertheless, the DOE
must insure that classified information is not released except through established declassification
procedures. A system that allowed any employee to disclose classified information, whether for a health-
related or other cause, is unworkable and potentially dangerous.

Taking into consideration the Individual’s tendency to decompensate, her emotional lability, and her
fervent involvement in health issues that led her to state she would compromise classified information, I
do not believe that she has established her trustworthiness and reliability under Criterion L.(17)

CONCLUSION

By relying on arguments that DOE or other facility personnel involved in suspending her access
authorization were incompetent or corrupt, the Individual completely failed to address the matter of
establishing her own eligibility.

In applying the "clearly consistent" standard, there is a strong presumption against the granting or restoring
of a security clearance. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with
the national interest" standard for the granting of security clearances indicates "that security determinations
should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. This is a difficult evidentiary burden to sustain, and in this case the
Individual failed to sustain it.
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The testimony of the consulting psychiatrist and the clinical psychologist, while differing in details, is
fundamentally in agreement. I am convinced by their testimony and their reports that the Individual is at
least episodically psychotic and loses touch with reality, with resulting loss of judgment and reliability.
Furthermore, testimony indicated that the Individual’s prognosis was poor. Testimony of the clinical
psychologist also established that the Individual experiences relatively easy decompensation and emotional
lability, which in conjunction with her statements in the PSI raise concerns about her reliability and
trustworthiness with classified material. The Individual has not provided an adequate response to the
security concerns raised under either Criterion H or Criterion L.

In view of the criteria set forth in 10 C.F.R. Part 710, and the testimony and documents in the record, I
believe that valid and significant derogatory information has been established under 10 C.F.R. § 710.8(h)
and § 710.8(l). The derogatory information casts substantial doubt about whether restoring the Individual’s
access authorization would not endanger the common defense and would be clearly consistent with the
national interest. It is therefore my opinion that the Individual’s access authorization should not be
restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: January 12, 1998

(1) Exhibit 7, Report of Consulting Psychiatrist, 3.

(2) The regulations provide that none of the Part 710 procedures may be used for an improper purpose,
and that a DOE officer or employee violating this policy is subject to disciplinary action. 10 C.F.R. §
710.4(b). The enforcement mechanism for this policy, however, is not provided in the administrative
review process, 10 C.F.R. §§ 710.20-710.31.

(3) Transcript of Hearing (Tr.) 8-9. The Personal Security Questionnaire is a form to be filled out when a
person applies for, or updates, his access authorization.

(4) Exhibit 7, Report of Consulting Psychiatrist, 3. Counsel for the Individual contended that the
consulting psychiatrist did not specify in his report that the Individual’s defect in judgment was
"significant." The consulting psychiatrist responded that no importance should be attached to the omission
of the word "significant" in his report. Tr. 141-42. He also testified that when people suffer from paranoia
and psychosis, their judgment is adversely affected to a significant degree. Tr 115. I conclude that the
consulting psychiatrist’s omission of the word "significant" in his report is of no consequence.

(5) Tr. 57, 81.

(6) Tr. 57-8.

(7) Tr. 93. The clinical psychologist explained the term "psychotic" as follows: "When you say someone is
psychotic you are saying they have trouble assessing reality and they have trouble keeping their delusional
thinking from interfering with their day-to-day, moment-to-moment decisions." Tr. 116.

(8) Tr. 93-4.

(9) At one point in the hearing, the clinical psychologist suggested that everybody, at times, experiences
"psychotic" moments. Tr. 94. The clinical psychologist added, however, that the Individual "probably has
more experiences that are significantly disruptive than the average person." Tr. 109. I conclude that the
Individual’s mental condition does not fall within the "normal" psychotic moments postulated by the
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clinical psychologist.

(10) Tr. 100.

(11) Ibid.

(12) Exhibit I-1, Report of Clinical Psychologist, 6. Tr. 126.

(13) Tr. 103.

(14) Tr. 107-8.

(15) Counsel for the Individual sought to cast doubts on the competence of the staff member who
conducted the PSI with the Individual. The professional performance of the interviewer is not at issue in
this case. The relevant issue with respect to Criterion L is the Individual’s reliability and trustworthiness in
handling classified information. She acknowledged that her statements in the PSI accurately expressed her
feelings at the time.

(16) Tr. 122-23.

(17) The Individual’s character witnesses did testify to her good judgment. Tr. 195, 265, 381-82. I
consider this testimony outweighed, however, by the expert testimony about how her psychotic condition
impacts her judgment.
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Case No. VSO-0167, 26 DOE ¶ 82,801 (H.O.
Wieker November 18, 1997)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

November 18, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:July 25, 1997

Case Number:VSO-0167

This Opinion concerns the eligibility of xxxxxxxxxxxxxx (the individual) for restoration of an access
authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This opinion will consider whether, based on the testimony and other evidence presented in this
proceeding, the individual's access authorization should be restored.

I. BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter to the
individual. The Notification Letter stated that information in the possession of a Department of Energy
Office (DOE Office) created a substantial doubt concerning the individual’s eligibility for an access
authorization. The Notification Letter specified that the individual is “a user of alcohol habitually to
excess” and is “alcohol dependent.” The Notification Letter referred to i) the diagnosis of the DOE
consulting psychiatrist and ii) the individual’s three arrests (one in 1993 and two in 1995) for Driving
While Intoxicated (DWI) and a fourth arrest (1996) for driving on a revoked license. Alcohol abuse and
dependence are a security concern pursuant to 10 C.F.R. § 710.8(j) (Criterion J).

Administrative review is authorized when the existence of derogatory information leaves unresolved
questions about an individual's eligibility for access authorization. A hearing provides “the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard designed to protect national security interests. The burden is on
the individual to come forward at the hearing with testimony or evidence to demonstrate that restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.27(d).
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The individual requested a hearing. In accordance with 10 C.F.R. § 710.25(e) and (g), the Hearing was
held. Eleven witnesses testified at the Hearing. Two witnesses were called by the DOE Office. The first
was a DOE security specialist. The second was a DOE consulting psychiatrist. The individual called nine
witnesses: i) his employee assistance program (EAP) counselor (the individual’s counselor), ii) his father,
iii) his girl friend, iv) a co-worker, v) a personal friend, vi) three individuals that had each supervised the
individual at different times, and vii) himself.

The individual admits that he has had serious problems as a result of his use of alcohol. Transcript at 21.
The individual indicates he started drinking beer 6 years ago at the age of 21. He admits that he drank
excessive amounts of beer. However, the individual indicates that he drank only on the weekends and he
completely stopped drinking about twelve months prior to the hearing.

Given the individual’s admission that he has a serious alcohol problem, it is clear that the DOE properly
invoked Criterion J. The individual’s description of his efforts to address the problem indicate I must
consider “the absence or presence of rehabilitation or reformation and other pertinent behavioral changes.”
10 C.F.R. § 710.7(c). To recommend a restoration of the individual’s access authorization, I must be
convinced that the individual is not likely to have any future serious problem with alcohol that could cause
a security concern. The only evidence on this issue is i) the DOE consulting psychiatrist’s report and ii)
the testimony at the hearing. In the two sections below I will provide a summary of the relevant testimony
presented at the Hearing. I have quoted extensively from the testimony of the DOE consulting psychiatrist
because he has succinctly and accurately framed the issues in this case, i.e., the nature of the individual’s
alcohol problem and the individual’s efforts to address the problem.

II. TESTIMONY

A. Testimony of the DOE Consulting Psychiatrist

The DOE consulting psychiatrist diagnosed the individual as suffering from alcohol abuse and
dependence. Transcript at 37 and DOE consulting psychiatrist report at 41. His diagnosis for these
disorders is based on criteria set forth in the American Psychiatric Associations’s Diagnostic and
Statistical Manual IV of Mental Disorders (DSM-IV). The DSM-IV Criteria for Substance Dependence
are:

A maladaptive pattern of substance use, leading to clinically significant impairment or distress, as
manifested by three (or more) of the following, occurring at any time in the same 12-month period.

(1) tolerance, as defined by either of the following:

(a) a need for markedly increased amounts of the substance to achieve intoxication or desired effect

(b) markedly diminished effect with continued use of the same amount of the substance

(2) withdrawal, as manifested by either of the following:

(a) the characteristic withdrawal syndrome of the substance . . .

(b) the same (or a closely related) substance is taken to relieve or avoid withdrawal symptoms

(3) the substance is often taken in larger amounts or over a longer period than was intended

(4) there is a persistent desire or unsuccessful effort to cut down or control substance use

(5) a great deal of time is spent in activities necessary to obtain the substance (e.g., visiting multiple
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doctors or driving long distances), use the substance (e.g., chain smoking), or recover from its effects

(6) important social, occupational, or recreational activities are given up or reduced because of substance
use

(7) the substance use is continued despite knowledge of having a persistent or recurrent physical or
psychological problem that is likely to have been caused or exacerbated by the substance (e.g., current
cocaine use despite recognition of cocaine-induced depression, or continued drinking despite recognition
that an ulcer was made worse by alcohol consumption)

Specify if:

With physiological Dependence: evidence of tolerance or withdrawal (i.e., either Item 1 or 2 is present)

Without Physiological Dependence: no evidence of tolerance or withdrawal (i.e., neither Item 1 nor 2 is
present)

DSM-IV at 181. The DOE consulting psychiatrist testified that the individual’s alcohol use satisfied five of
the seven criteria. DOE consulting psychiatrist’s report at 39.

The DOE consulting psychiatrist explained the DSM-IV criteria for substance dependence when he stated,

[P]eople think of [substance dependence] in terms of physical dependence, like you have to be a daily
drinker, but most people that have alcoholism are not daily drinkers, they are weekend bingers, and that's
certainly the pattern of people who work, they will stay abstinent during the week and then drink every
weekend.

But if you look at the actual criteria for substance dependence, there is nothing in there that says that you
have to drink daily, except the first and second criteria . . . tolerance or evidence of withdrawal, which
would be the kind of thing you would see in a daily drinker, someone who was, you know, drinking an
addicting amount of alcohol every day.

Transcript at 46. Thus, the DOE consulting psychiatrist testified that an individual who confines his
drinking to weekends may, nonetheless, be alcohol dependent.

According to the DOE consulting psychiatrist, the principal symptom of an alcohol dependent occasional
drinker is the inability to moderate his consumption of alcohol. The DOE consulting psychiatrist provided
a description of the occasional drinker who is alcohol dependent as well as a test which demonstrates
whether a drinker is able to moderate his consumption of alcohol.

[DSM-IV criteria one and two] are applicable to so-called daily drinkers. You know, maybe I could give
you this example. I mean, someone can drink a case a beer in a month and not be an alcoholic. You could
drink one beer a day and skip four days out of the month and not have any medical, social or any other
kind of problems, and that doesn't meet anybody's criteria for alcoholism or substance dependence.

. . . .

On the other hand, you could drink one case a month by having, you know, 12 beers one Saturday night
and then two weeks later have 12 beers another Saturday night and just on the basis of the problems
related to that kind of drinking be alcoholic or meet the criteria for substance dependence.

. . . .

[T]he main core of substance dependence is loss of control and inability to moderate your use of alcohol
and to continue to drink in spite of problems. There is a test for alcohol dependence. You can tell
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somebody, "I want you to drink two beers a day for the next 30 days and then come back at the end of 30
days and tell me how it went." Somebody who doesn't have a problem with alcohol can do that very
easily. Virtually no one with substance dependence can do that. You know, they'll do it for a week, two a
day, and then it's the kind of thing where, you know, two feels better than one and three feels better than
two and four feels better than three. I mean, it is something chemically different in the brain of people that
have substance dependence problems, that sort of every drink feels better than the one before, and with
every drink, you have less and less control to stop taking the next one. Most of the people that I see for
DOE are not daily drinkers. I mean, if they are working, it's rarely that they are a daily drinker. The typical
pattern is people that don't drink during the week and just drink on the weekends. In fact, when I hear
somebody say, "I never drink during the week," that's a big clue to me that they've got a big problem,
because there is no problem with drinking one drink, you know, on Wednesday and going to work
Thursday, but if you know that if you drink one drink on Wednesday, you could wind up drinking ten and
you have to get up and go to work in the morning. . . . [C]riteria three through seven really have nothing to
do with whether you drink daily or drink just on the weekend.

Transcript at 49. Accordingly, the DOE consulting psychiatrist testified that lack of ability to moderate
consumption, rather than the frequency of consumption, is the hallmark of certain forms of alcohol
dependence.

The DOE consulting psychiatrist distinguished alcohol dependence from alcohol abuse.

[P]eople that have substance dependence have an inability to control their use of drinking, and that lack of
control is beyond their ability to volitionally or willfully stop their drinking when they start drinking.
Substance abuse is considered a more volitional abuse of alcohol for a variety of reasons, recklessness,
carelessness, disregard for safety of self or others, hedonism, all sorts of reasons, but substance
dependence, alcohol, is also synonymous with the -- some people use the term alcoholism, other people
use the term substance dependence, alcohol. It's characterized by a couple of things. One is the inability to
moderate one's use of alcohol once one starts drinking, to continue to drink in spite of adverse
consequences to your health, your psychological well-being, your family, your job. There is a strong
hereditary component to substance dependence, alcohol, alcoholism, per se.

Transcript at 38. To clarify the meaning of alcohol dependence the DOE consulting psychiatrist referred to
a study which attempted to control the drinking of patients with alcohol related problems.

There have been attempts over the years to see if certain people with alcohol-related problems can learn to
drink in a controlled way. Some people with substance abuse, alcohol, can learn to do that. There is a
person at the University of New Mexico, William Miller, a psychology professor, who has spent literally a
lifetime working on the idea that certain people can learn to drink in a controlled way, but on the other
hand, the concept of substance dependence, alcohol, or alcoholism, is really designed to identify a group
of people who, over time, have a very, very difficult time moderating their use of alcohol -- not that it can
never be done, but it is very unlikely for somebody who meets the criteria for substance dependence,
alcohol, to be able to drink in a controlled, moderate way over a prolonged period of time. They often can
do it for weeks or months, but rarely can anybody do that over years without getting into trouble. So that's
sort of -- that's really the main difference.

Transcript at 39. Thus the DOE consulting psychiatrist views alcohol dependence as a more serious
problem than alcohol abuse.

The DOE consulting psychiatrist explained why he diagnosed the individual as alcohol dependent.

There are several types of substance dependence. The most common type, especially in New Mexico, is
the type that sort of runs in males in the family and has an early age of onset, usually problems by late
teens, early twenties. So that I would say that's the typical pattern of substance dependence, alcohol --
early onset, see it in generations, fathers, sons, brothers -- and it would be typical rather than atypical.
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Transcript at 40. Thus the DOE consulting psychiatrist did not find it unusual that the individual had been
drinking alcohol for a relatively short period of time -- five or six years.

The DOE consulting psychiatrist did not view the individual as rehabilitated. The DOE consulting
psychiatrist testified that he believed that the individual had stopped drinking. However, he further
testified that it was “[h]ighly unlikely that, say, within the next five years that he wouldn't relapse into
drinking again, and that if he did that, the drinking wouldn't become problematic.” Transcript at 41. The
DOE consulting psychiatrist cited data concerning relapse:

[E]ven people that go through treatment that are involved in AA have quite a high relapse rate. Somebody
that has only had one-to-one counseling and has not been in a -- I'll just call it a recovery environment
with other people in AA and is sort of a treatment program with other people having the same problems,
somebody that's not had that would have even a higher chance of relapsing. One of the best correlates of
sobriety is voluntary continued attendance at AA, simply because it's a recovering community of people
that are helping one another. It's really a shame that he didn't do that. I mean, it's free, it's available, it's
around, that would have improved his chance, but, you know, even people that go through alcohol
treatment programs and go to AA have more than a 50 percent relapse chance within the year. So, you
know, at this point, given that his clearance was suspended, his PSAP was suspended, and he knew that a
hearing sort of thing was coming up, he had lots and lots of motivation to not drink, but I definitely
believe it's more likely than not that within a few years he'd be drinking again, and given that he has
substance dependence, alcohol, his drinking would become problematic again.

Transcript at 42. Thus, the DOE consulting psychiatrist concluded that, in light of the extent and
magnitude of the individual’s problem, and the data concerning relapse, the individual’s treatment
program did not warrant a conclusion that he was rehabilitated.

The DOE consulting psychiatrist testified concerning what he believed would constitute evidence of
rehabilitation or reformation for the individual. The DOE consulting psychiatrist testified that he
recommended either of two options: i) attendance at AA for a minimum of a hundred hours at a minimum
of once a week for a minimum of a year or ii) satisfactory completion of an outpatient alcohol treatment
program with a minimum of 50 hours of active treatment over a six month period and follow on
counseling with recovering people for at least a year. Transcript at 42.

Finally, the DOE consulting psychiatrist evaluated the individual’s program and testified that the
individual’s treatment thus far could count as six months of active treatment:

[T]he counseling that he’s had could count toward six months of that, I just also wanted him to be in a
group with other people. There is such a denial with alcohol problems that it's much easier to see other
people's problems than to see your own, and in an environment with other people with these kind of
problems, after a while I think you start getting the picture that you also have a problem. . . .

. . . .

In terms of whether he has had adequate evidence of rehabilitation, I would say he's had half of it, he's
had at least six months of individual counseling, and what he would need for the other half is to be
involved in either AA or in some kind of outpatient alcohol program.

Transcript at 44. Accordingly, the DOE consulting psychiatrist’s conclusion is that the individual needs to
be involved in AA or some similar group for a year before the individual can be considered rehabilitated
from his substance dependence, alcohol.

B. Testimony Presented by the Individual

At the Hearing the individual was asked “Do you consider yourself an alcoholic?” He answered “Yes, I
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do.” Transcript at 23. He then testified that he quit drinking in September 1996. When asked what caused
him to stop drinking, he replied “Like I said earlier, just because I had lost my clearance and just don’t get
along with your family as good as I do now, and I just feel a lot better now that I have quit.” Transcript at
23.

The individual testified that his family consisted of his parents, sister, girl friend and one uncle. Transcript
at 28. He testified that he lived with his family on his parents’ farm. He indicated that he spent a
substantial portion of his off duty hours doing chores on the family farm. He testified that he had been
drinking for five years, that he drank only beer and that he stopped drinking without stress or cravings.
Transcript at 26, 28. He testified that his family had encouraged him to stop drinking and were supportive
of his efforts to stop consuming alcohol. Transcript at 25. When asked if he ever intended to consume
alcohol again he testified, “No, I don’t.” Transcript at 27.

The individual testified that for the last six to nine months he has been having regular group sessions with
an EAP counselor (his counselor). He testified that he has had 16 group sessions and he testified that he
planned to continue to see his counselor. Transcript at 28. When asked if he attended AA classes he stated
that “I just didn’t. I just didn’t feel the need that I needed to go, because I haven’t had no problem since I
quit drinking. . . .” Transcript at 26. He further indicated he has not attended any family counseling or any
other structured rehabilitation support during his period of sobriety.

The individual called his counselor to testify. The counselor testified that the individual “has been
conscientious about keeping his appointments.” Transcript at 71. The counselor indicated that the
individual “has been insightful and had worked in a very specific way towards this difficulty.” Transcript
at 71. His counselor further indicated the individual had no withdrawal difficulties (Transcript at 71) and
he indicated the individual spends a substantial amount of time on farm activities and has obtained support
from his family. Transcript at 73.

The counselor testified that when the individual originally came in he was defensive about his problem. In
answer to the question “Now, have you seen a change in this defensiveness?” he answered, “Yes, I have.
He’s much more readily able to recognize, I think, the problems, both in terms of damaged relationships,
financial costs and whatever that the alcohol has caused him, and that’s a direct result of his alcohol
consumption.” Transcript at 80. Finally he testified “I am confident that [the individual] will be able to
maintain his sobriety.” Transcript at 81.

The individual provided supporting testimony from his father, girl friend and a close personal friend. Each
person sees him regularly and confirmed that he is not currently consuming alcohol. His girl friend was
very specific that he has not consumed alcohol since September 1996. His father was certain that the
individual had not consumed alcohol in the last several months but was uncertain about the exact time he
stopped consuming alcohol. His close friend testified that he has not seen him consume alcohol in the last
twelve months and described an annual hunting trip. The close friend testified that on the hunting trip in
previous years the individual had consumed alcohol. During the November 1996 hunting trip, (two months
after he stopped drinking) the individual indicated that he was no longer consuming alcohol and he did not
drink during that hunting trip.

Finally the individual brought forward the testimony of his current supervisor, two previous supervisors
and a co-worker. All indicated he was an excellent worker. They all indicated he was punctual, reliable
and attentive to detail. Each of these witnesses volunteered that they would like to have him work for/with
them and thought highly of him.

III. ANALYSIS

The DOE consulting psychiatrist’s diagnosis is well documented in his report. His explanation at the
hearing was clear and convincing. From the lack of any testimony, comment or questioning regarding the
consulting psychiatrist’s testimony and report, I conclude that the individual and his counselor have
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accepted the consulting psychiatrist’s diagnosis of alcohol dependence as completely accurate. Therefore,
the only substantive question in this case is whether the individual is rehabilitated from his alcohol
dependence.

I am convinced that the individual has significantly reduced his consumption of alcohol over the last
twelve months. I believe that during that period there have been only one or two minor slips from his
stated goal of total abstinence. I believe that the testimony clearly indicates the individual’s alcohol
problem is in remission. However, the relevant mitigating factor specified in § 710.7(c) that I am to
consider is “the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes.” While a long period of remission may in and of itself constitute rehabilitation, I believe that in
the case of alcohol dependence one year of remission must be combined with other elements to be
considered rehabilitation. As the testimony above indicates, the DOE consulting psychiatrist explained in
detail his belief that the individual is not rehabilitated from his alcohol problems. On the other hand, the
individual’s counselor indicated that he believed the individual was rehabilitated. However, when
questioned, the individual’s counselor indicated that the individual’s rehabilitation program had been
somewhat limited. Transcript at 83. The individual’s counselor said that he has recommended that the
individual add additional elements such as AA and support groups. However, the counselor indicated that
the individual has not included those elements in his rehabilitation program. Transcript at 72. His
counselor speculated that the individual’s inability to add those elements to his rehabilitation program may
have resulted from limited available time as a result of the individual’s long commute and extensive farm
chores. Transcript at 73. The individual confirmed that he had a long commute and that he regularly had
farm chores. However, he seemed unsure why he had not attended AA meetings. He testified “I guess I
just haven’t had the time to go, because there is one there in [town] close to my house. I just haven’t
gone.” Transcript at 78.

From his testimony and demeanor at the Hearing, I do not believe that the individual completely
understands the nature of his substance dependence. He testified that he was an alcoholic. However, I had
the impression that he did not understand the nature of alcoholism or how to deal with the problem
effectively. I believe the individual was sincere and truthful when he said he would not consume alcohol
in the future. However, I am not convinced that the individual is accurately assessing the difficulties he
will have in dealing with his problem nor has he realistically evaluated his ability to fulfill his
commitment not to drink in the future. I therefore find that his promise not to drink in the future, while
sincerely given, is not persuasive.

One example of why I think he is not realistic is his testimony explaining why he stopped drinking. He
indicated he stopped drinking because drinking “just caused a lot of problems with my family and the job
and is just expensive.” Transcript at 16. He never referred to his inability to moderate his consumption of
alcohol or that he had an alcohol dependence. This simplistic assessment of his reasons for not drinking
suggests the individual does not fully appreciate the risk posed by resumption of any alcoholic
consumption. A second example of his limited understanding of his dependence was his testimony
regarding the reason he has not attended AA sessions. He indicated he did not attend those sessions
because, since he stopped drinking, he has not had any problem. Transcript at 26. My evaluation of his
testimony at the Hearing is that he has not recognized nor accepted the long term nature of his problem.

The individual does recognize that alcohol consumption has caused him a number of problems. However,
once those problems are resolved, I believe his limited understanding of his dependence will leave little
reason for him to continue his sessions with his counselor or continue his sobriety. Further, his failure to
recognize his dependence indicates an increased likelihood that he will revert to his prior behavior. Thus I
agree with the DOE consulting psychiatrist when he testified that “. . . it’s more likely than not that within
a few years he’d be drinking again, and given that he has substance dependence, alcohol, his drinking
would become problematic again.” Transcript at 42.

The strongest element in the individual’s rehabilitation program is living and working part time on the
family farm. He has regular contact with his extended family during a large portion of his time that he is
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not working at the DOE site. This daily contact, support and encouragement are certainly a positive
element in his efforts at rehabilitation. However, the testimony of his father and girl friend indicated to me
that his family is not fully involved in his rehabilitation effort. While both his father and girl friend
understood that he is in serious difficulty as a result of his drinking, they did not appear to accept that he
has a serious and long term problem. It was my impression that the individual had not shown his family
the DOE consulting psychiatrist’s report. The individual’s testimony indicated he is not ready to provide
his family with full information about his problem. This lack of information and the lack of any family
counseling element in his rehabilitation program reduce the ability of his family members to appreciate the
seriousness of the individual’s problem and to understand the type of support the individual will need. I
believe the individual’s failure to fully inform and involve his family is another indication that the
individual has not developed a complete and effective rehabilitation program. Apparently the individual is
suffering from the denial that the DOE consulting psychiatrist indicated was common with alcohol
dependence. Transcript at 42. My evaluation is consistent with the DOE consulting psychiatrist’s belief
that the individual has not taken steps to fully admit and come to grips with his problem.

Finally, during the hearing I had the impression from the individual’s demeanor that he did not fully
understand the DOE consulting psychiatrist’s report. I am not sure whether he did not read the report or
did not understand the report after he read it. My impression from the testimony of the family members
was that the individual had not asked them for help in understanding the DOE consulting psychiatrist’s
report. In addition the testimony was clear that the individual did not show the report to his counselor. The
individual’s failure to obtain help in understanding the report is another indication of the individual’s
failure to accept that he has a long term serious problem. This aspect of the individual’s denial reduces the
likelihood of his long term rehabilitation.

After evaluating the testimony submitted in this proceeding, I cannot conclude that the individual is
rehabilitated with respect to his alcohol dependence.

IV. CONCLUSION

I have not been persuaded by the individual that restoring his access authorization would be clearly
consistent with the national interest. Accordingly, I find that the individual's access authorization should
not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response with
20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: November 18, 1997
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December 9, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:July 25, 1997

Case Number: VSO-0168

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (the individual) for restoration of his
access authorization(1) under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access
to Classified Matter or Special Nuclear Material." As discussed below, after carefully considering the
record before me in light of the relevant regulations, I recommend against restoring the individual’s access
authorization.

I. Background

The individual has held an access authorization throughout his 19-year term of employment with various
contractors at a DOE facility. In early January 1997, the individual reported to his employer that he had
been arrested for “Driving While Intoxicated” (DWI). This revelation prompted the DOE to conduct a
Personnel Security Interview (PSI) to obtain information regarding the circumstances surrounding the
DWI arrest and the extent of the individual’s alcohol use. After the PSI, the DOE referred the individual to
a board-certified psychiatrist (DOE consultant-psychiatrist) for a mental evaluation. The DOE consultant-
psychiatrist examined the individual on April 4, 1997, and memorialized his findings in a report dated
April 24, 1997 (Psychiatric Report or Exhibit 23). In the Psychiatric Report, the DOE consultant-
psychiatrist opined that the individual suffers from alcohol abuse and does not present evidence of
adequate rehabilitation or reformation. Since information creating doubt as to the individual’s eligibility
for a security clearance remained unresolved after the mental evaluation, the DOE suspended the
individual’s security clearance and obtained authority from the Director of the Office of Safeguards and
Security to initiate this administrative review proceeding.

On June 11, 1997, the DOE issued a Notification Letter to the individual which identified the individual’s
alcohol use as derogatory information that cast doubt on his continued eligibility for access authorization.
According to the DOE, the derogatory information fell within the purview of

10 C.F.R. § 710.8(j) (Criterion J).(2) Among the allegations cited in the Notification Letter regarding the

file:///persecc.htm
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individual’s alcohol use are the following:

his periods of heavy drinking in the 1980s;
complaints by his mother, girlfriend and daughter about his drinking;
his elevated liver enzyme levels;
his failure to heed a counselor’s advice in the 1980s to cease consuming alcohol;
his daily consumption of two beers or a shot of whiskey;
a 1997 arrest for DWI; and
a diagnosis by a board-certified psychiatrist that he suffers from alcohol abuse.

On July 14, 1997, the individual filed a response to the allegations contained in the Notification Letter
together with a request for a hearing regarding those allegations. The DOE transmitted the individual's
hearing request to the Office of Hearings and Appeals (OHA) Director pursuant to the provisions of 10
C.F.R. § 710.25(a) on July 25, 1997. The OHA Director appointed me as Hearing Officer in this case on
July 30, 1997. 10 C.F.R. § 710.25(b). I convened a hearing in this matter within the time frame prescribed
by the regulations governing the administrative hearing process. See 10 C.F.R. § 710.25(g). At the hearing,
the DOE called four witnesses: the individual, a DOE personnel security specialist, the DOE consultant-
psychiatrist, and a DOE contractor management official. The individual offered the testimony of five
witnesses: his psychotherapist, a neighbor, his supervisor, his live-in girlfriend, and a licensed mental
health counselor. Eight days later, the individual presented testimony via telephone of his internist who
was unable to appear in person at the hearing. On November 12, 1997, I received the hearing transcript at
which time I closed the record in this case. See 10 C.F.R. § 710.27(e).

II. Standard of Review

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual's access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA-0078, 25 DOE ¶
83,016 (1996) (affirmed by OSA, 1996). A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that restoring his access authorization
“would not endanger the common defense and security and would be clearly consistent with the national
interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752
at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
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presumption against the issuance of a security clearance). For the reasons discussed below, I find that the
individual has not met his burden in this case.

III. Findings of Fact

The relevant facts in this case are largely uncontested. The individual acknowledges that he has been
consuming alcohol in varying quantities for 30 years. See Exhibit 4 at 24. According to the record, the
individual began drinking alcohol as an adolescent, with a period of heavy drinking during college.
Transcript of xxxxxxxxxxxxxxx Hearing (Tr.) at 107. At some point, the individual settled into a pattern of
a couple of beers or a shot of whiskey every night. Exhibit 7 at 36; Tr. at 108. The individual
acknowledges that his drinking got “out of hand” in the early 1980s, and that he began to abuse alcohol.
Exhibit 7 at 34. During this time, the individual sought counseling for problems related to his marriage and
his drinking. Exhibit 6 at 11-17. The counselor suggested that he attend Alcoholics Anonymous (AA) and
stop consuming alcohol completely. Id. at 16; Exhibit 7 at 41. The individual did not abstain from alcohol
and attended only four or five AA meetings. Id. at 41-42.

Eventually the individual divorced his wife. The individual confesses that prior to his divorce he was
imbibing to the point of intoxication two to three times each week, and reported to work suffering from a
hangover as often as twice per week. Exhibit 6 at 14, 30-31; Exhibit 7 at 34. The individual also admitted
that alcohol may have been one factor, among others, that led to marital discord with his wife. Exhibit 7 at
40; Tr. at 48. He acknowledged that his wife had asked him to curb or cease his alcohol consumption
because it was negatively impacting their home life. Exhibit 6 at 18.

A few years later in 1986, the DOE inquired during a PSI about the individual’s drinking habits at the
time. Exhibit 7. The individual attested that during 1986, he drank to the point of intoxication ten times. Id.
at 38-39. He defined intoxication as the consumption of one pint of whiskey or two or three six-packs of
beer. Id.

Late one evening in early January 1997,(3) the individual admits that he consumed two beers before setting
out to drive two friends to their homes. Tr. at 30. Enroute, he encountered an accident scene. While
attempting to reverse directions at the scene, the individual was stopped by the State Police. The police
ordered the individual to take a field sobriety test, apparently after detecting the odor of alcohol in the car.
Exhibit 23 at 2. The individual failed the field sobriety test. (4) As a result, the individual was arrested and
transported to jail where he refused to submit to a blood alcohol test. Tr. at 65-66; Exhibit 23 at 2. The
individual was nonetheless charged with DWI, and released after posting bond. According to the
individual, the DWI charge was subsequently dismissed on a technicality, i.e., the arresting officer
misstated the date of the incident. Tr. at 29-30; 67. The individual claims that he has not consumed any
alcohol since his DWI arrest in January 1997. Exhibit 4 at 21; Tr. at 30.

Three months after the DWI arrest, the DOE consultant-psychiatrist evaluated the individual and
diagnosed him as suffering from alcohol abuse as that term is defined in the Diagnostic and Statistical
Manual IV (DSM-IV), published by the American Psychiatric Association. See Exhibit 23. In the
Psychiatric Report, the DOE consultant-psychiatrist opined that the individual had not shown adequate
evidence of rehabilitation or reformation from his alcohol abuse as of that date. Id. The DOE consultant-
psychiatrist recommended that the individual enter an intensive outpatient treatment program for a few
weeks to deal with his high level of denial. This treatment, according to the DOE consultant-psychiatrist,
should be followed by ongoing intensive work such as ninety AA meetings in ninety days. It was the DOE
consultant-psychiatrist’s opinion that the individual would need one or two years of treatment before he
would achieve rehabilitation or reformation.

Finally, according to the record, the individual has had a nine-year history of mild elevation of his liver
transaminase. Exhibit BB. Medical tests conducted this year on the individual confirm that the individual
has chronic persistent Hepatitis C. Id.; Tr. at 199-200. The individual’s internist testified that the liver
abnormalities are not consistent with alcohol abuse. Id. at 197. He explained that in patients where there is
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alcohol abuse the SGOT liver enzyme level is usually higher than the SGPT liver enzyme level. In the
individual’s case, the opposite is revealed by the laboratory tests. Id.

IV. Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the individual’s access authorization
should not be restored. I cannot find that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings I make in support of this recommendation are discussed below.

A. Derogatory Information

The weight of the evidence in this case indicates that the DOE properly relied on Criterion J as a basis for
suspending the individual’s access authorization. Specifically, the individual readily admits that he was an
alcoholic in the 1980s when he was unable to control his drinking habits. Exhibit 7 at 16. Furthermore, he
does not dispute that he sought counseling in the 1980s for his alcohol problem and failed to heed the
counselors’ advice to abstain from drinking alcohol and to attend AA. In addition, he reluctantly conceded
at the hearing that he is a recovering alcoholic today. Tr. at 74. Finally, a board-certified psychiatrist
evaluated the individual, administered psychological tests to him, and diagnosed him as currently suffering
from alcohol abuse. (5)

In determining that there was sufficient derogatory information regarding the individual’s alcohol use to
rise to the level of a legitimate security concern, I considered other evidence introduced into the record by
the individual to refute the allegations contained in the Notification Letter. First, the individual suggests
that I disregard the 1997 DWI arrest because the charge was dismissed. I reject the individual’s suggestion.
My role is to evaluate all the available information regarding the individual’s use of alcohol rather than to
focus solely on the outcome of a legal proceeding. In this case, the dismissal of the DWI charge on
technical grounds does not prevent me from considering the individual’s admission that he consumed two
beers immediately before he drove his vehicle on the night in question and that he failed a field sobriety
test.

Regarding the individual’s elevated liver enzyme levels, it now appears that the individual’s abnormal
liver function tests were most probably caused by chronic persistent Hepatitis C. See Exhibit BB. The
individual’s recent diagnosis of Hepatitis C casts a shadow on the allegation in the Notification Letter
linking the individual’s alcohol use to his elevated liver enzymes. Notwithstanding the new evidence
regarding the individual’s Hepatitis C, I find that the totality of the other evidence in the record convinces
me that the individual’s prior alcohol use is significant enough to create a security concern.(6)

A finding of derogatory information does not, however, end the evaluation of the evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing, Case No. VSO- 0154, 26
DOE ¶ 82,794 (1997), appeal filed. In this case, the individual suggests that his efforts to maintain sobriety
during the nine months preceding the hearing and his exemplary job performance should mitigate the
security concerns associated with his past abuse of alcohol. I will address the mitigating circumstances the
individual has advanced in turn.

B. Mitigating Factors

1. Rehabilitation
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The individual asserts that he has not consumed any alcohol since January 1997. Tr. at 30. At the hearing,
the individual’s girlfriend with whom he has lived for nine years and a neighbor testified that neither has
seen him drink since January 1997. Id. at 92, 180. The individual also advises that he has attended weekly
counseling sessions with a psychotherapist since May 1997 to address personal issues including his abuse
of alcohol. In addition, he has sought assistance in August 1997 from a licensed mental health counselor
through his employer’s Employee Assistance Program.

At the hearing, the individual presented the testimony of both his psychotherapist and licensed mental
health counselor. His psychotherapist opined that the individual has the motivation and capacity to
maintain abstinence and believes him to be a good candidate for maintaining sobriety. Id. at 104. When
queried how long he anticipated the individual should remain in counseling with him, the psychotherapist
replied, “another nine months.” Id. at 111. The licensed mental health counselor has seen the individual
only four times since August 1997. He testified that he had read the Psychiatric Report and concurred with
the DOE consultant-psychiatrist’s diagnosis of alcohol abuse. Tr. at 162. He asserts, however, that he
believes the individual is in remission and has “spontaneously recovered” from his abuse of alcohol.
Exhibit D; Tr. at 165. Moreover, it is the licensed mental health counselor’s view that the individual will
remain sober in the future. Id. Under questioning, the licensed mental health counselor acknowledged that
he had recommended to the individual that he attend AA. Id. He conceded at the hearing that he knew the
individual had elected not to go to AA. Id. at 169. The licensed mental health counselor believes,
nevertheless, that he can function in the same capacity as AA. Id. at 170. However, by his own admission,
the licensed mental health counselor has been unable to fulfill that AA role in only four visits. Id.

The DOE consultant-psychiatrist, after hearing the testimony of the individual and his psychotherapist,
reaffirmed his opinion that the individual is not yet rehabilitated or reformed from his alcohol abuse.
According to the DOE consultant-psychiatrist, the individual’s efforts at rehabilitation to date are not of
sufficient duration or intensity, noting that weekly visits by the individual to his psychotherapist for five
months and four one-hour visits to the licensed mental health counselor are barely satisfactory. Id. at 133,
136, 147. He opined that the individual needs, at a minimum, one year of sobriety, coupled with intensive
treatment, to be considered rehabilitated. Id. at 133-34. He also testified that he agreed with the
individual’s psychotherapist that nine more months of psychotherapy would be helpful. Id. at 149. The
DOE consultant-psychiatrist further opined that the frequency of psychotherapy sessions should increase
from once to several times each week during that nine month period. Id.

In the administrative process, it is the Hearing Officer who has the responsibility for assessing whether a
person with an alcohol problem has presented sufficient evidence of rehabilitation or reformation to allay
security concerns. See Personnel Security Hearing, Case No. VSO-0106, 26 DOE ¶ 82,767 (1997), aff’d,
Personnel Security Review, Case No. VSA-0106, 26 DOE ¶ 83,009 (1997). The DOE does not have a set
policy on what constitutes rehabilitation and reformation from alcohol abuse, but instead makes a case-by-
case determination based on the available evidence. Personnel Security Hearing, (Case No. VSO-0154), 26
DOE ¶ 82,794 (1997), appeal filed. However, hearing officers accord great deference to the expert
opinions of psychiatrists and other mental health professionals regarding rehabilitation and reformation.
See e.g., Personnel Security Hearing, Case No. VSO-0146, 26 DOE ¶ 82,788 (1997), appeal filed;
Personnel Security Hearing, Case No. VSO- 0027, 25 DOE ¶ 82,764 (1995); Personnel Security Hearing,
Case No. VSO-0015, 25 DOE ¶ 82,760 (1995).

Based on the evidence in the record, I am unable to conclude that the individual has been sufficiently
rehabilitated to mitigate the DOE’s security concerns. I am particularly troubled by the individual’s refusal
in the early 1980s to heed a counselor’s advice to abstain from alcohol and attend AA to address his
admitted alcohol abuse during that time period. In view of the individual’s admission that he became
intoxicated ten times in 1986, I conclude that the individual was unable to grapple on his own with the
alcohol problems that beset him in the early 1980s. With these facts in mind, I find that the individual has
not been abstinent long enough (nine months) and has not undergone sufficient rehabilitative treatment
(five months of weekly psychotherapy and four sessions with a licensed mental health counselor) to
warrant a finding that he is rehabilitated from his current alcohol abuse. My view on this matter parallels
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that of the DOE consultant-psychiatrist.

In reaching this finding, I rejected the individual’s contention that his nine months of sobriety is so close
to the minimum one-year abstention period recommended by the DOE consultant-psychiatrist that his
security clearance should be restored. The individual’s focus on abstention alone is too narrow. In this
case, his rehabilitation treatment is as important as his abstention. In this regard, I note that the
individual’s own psychotherapist agrees that the individual needs nine more months of psychotherapy to
address issues relating to his alcohol use. In addition, the individual’s licensed mental health counselor
conceded that even if he were to stand in AA’s stead, the individual would need more counseling to assist
him in maintaining his sobriety. These same considerations have led Hearing Officers in other DOE
security clearance cases involving alcohol abuse to find that there was insufficient rehabilitation or
reformation to resolve alcohol-related concerns under Criterion J. See Personnel Security Hearing, Case
No. VSO-0159, 26 DOE ¶ ___ (November 17, 1997) (nine and one-half months); Personnel Security
Hearing, Case No. VSO-0154, 26 DOE ¶ 82,794 (1997), appeal filed (six months); Personnel Security
Hearing, Case No. VSO-0018, 25 DOE ¶ 82,758, aff’d, Personnel Security Review, Case No. VSA-0018,
25 DOE ¶ 83,006 (1995) (affirmed by OSA, 1995) (five months).

Other evidence in the record also prevented me from finding that the individual is rehabilitated. While the
individual is to be commended for maintaining his sobriety for nine months, I am not confident that he has
accepted the gravity of his alcohol problem. At the hearing, the individual alternately denied and admitted
that he is an alcoholic. Tr. at 42, 74. This vacillation caused me to wonder whether he is still in the state of
denial. Moreover, I am concerned that the individual’s sobriety is not a priority in his life. At the hearing,
he related that one of the reasons he elected not to take the recommendation of the DOE consultant-
psychiatrist, his psychotherapist, and his licensed mental health counselor to attend AA is that AA
meetings are held in the evenings, a time when he is too busy attending to other matters. (7) Under
questioning, he testified that he would participate in AA if required (as opposed to it being recommended)
by his psychotherapist or health care provider or counselor. Tr. at 76. This semantic argument again raises
questions in my mind whether the individual (1) believes he has an alcohol problem, and (2) is serious
about taking steps to achieve rehabilitation. Moreover, I am mindful that in the 1980s, the individual
refused to heed professional advice to abstain from alcohol and attend AA. He also stopped seeing the
counselor at that time believing he had resolved his alcohol concerns on his own. Exhibit 6 at 12. The
individual’s past actions in this regard cause me to question how faithful he will be to adhering to his
alcohol treatment in the future.

Even if I were to assume that the individual is sincere in his commitment to maintain sobriety, I am also
worried that his support network may not be as strong as it could be. At the hearing, the individual’s live-
in girlfriend testified that she has the capacity to provide support for the individual to recover from his
alcohol abuse. Tr. at 182. Notwithstanding her assertion, the live-in girlfriend testified that she was
unfamiliar with the treatment the individual had undergone up until that time, and was unsure how often
the individual received psychotherapy and counseling for his alcohol problem. She also admitted there is
still alcohol in the home she shares with the individual and she drinks alcoholic beverages at home. Id.
While it is certainly possible for the individual to resist the temptation of alcohol in his house and to
refrain from joining others in his house from imbibing from time to time, it is reasonable to assume that
the road to recovery for the individual will be a more challenging one under these circumstances.

Finally, another factor I considered in assessing the sufficiency of the individual’s rehabilitative efforts to
date is that the individual’s father died of an alcohol-related illness. Id. at 105. This fact was revealed at
the hearing by the individual’s psychotherapist. Id. The DOE consultant-psychiatrist subsequently testified
that when a first degree relative has an alcohol problem, there tends to be a genetic vulnerability. Id. at
132. This genetic vulnerability, opined the DOE consultant-psychiatrist, is yet another reason why the
individual needs intensive rehabilitation treatment.

All the factors enumerated above make it difficult for me to accept the individual’s assurances regarding
his future intentions with respect to alcohol abstention and treatment. These factors, coupled with the short
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duration of his sobriety and minimal rehabilitative treatment he has received thus far, prevent me from
concluding that the individual has mitigated the DOE’s concern regarding his past alcohol-related use and
a current diagnosis of alcohol abuse.

2. Job Performance

The individual contends that his excellent job performance should mitigate or resolve the DOE’s security
concerns about his off-the-job alcohol use. In this regard, he provided 20 letters of commendation, letters
of appreciation, and congratulatory notes to support his claim of exemplary service to the DOE contractor
during his 19-year tenure. Exhibits H-AA. In addition, the individual’s supervisor testified that the
individual is one of his top employees. Furthermore, one of the DOE witnesses, a contractor management
official, reviewed the individual’s personnel file and testified the individual has done an excellent job at
the facility. Tr. at 82.

I am impressed by the accolades bestowed upon the individual by his employer over the years. It appears
that the individual’s alcohol abuse has not, to date, affected his ability to perform his job responsibilities.
Sobriety and reliability on the job, however, do not overcome the security concerns. Excessive
consumption of alcohol off the job raises security concerns because of the possibility that a clearance
holder may say or do something under the influence of alcohol that violates security regulations. See
Personnel Security Hearing, VSO-0106, 26 DOE ¶ 82,767, aff’d, 26 DOE ¶ 83,009 (1997) (affirmed by
OSA, 1997), and cases cited therein. The fact that this has apparently not occurred in the past is no
guarantee that it will not occur in the future. For this reason, I cannot find that the individual’s work record
alone resolves the alcohol-related concerns advanced by the DOE.

V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R.§710.8(j) in suspending the
individual's access authorization. I further find that the arguments advanced by the individual in his
defense do not mitigate the security concerns accompanying that criterion. In view of Criterion J and the
record before me, I cannot find that restoring the individual's access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Accordingly, in
my opinion, the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874
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Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: Deember 9, 1997

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion J concerns information that reveals that a person has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist, other licensed physician or a
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. §
710.8(j).

(3)There is some confusion in the record regarding the exact date of the incident in question. For purposes
of this Opinion, the exact date is irrelevant.

(4)At the hearing, the individual offered several excuses for his inability to pass the field sobriety test,
including a prior knee injury, distorted vision due to the glare from the emergency vehicles’ lights, and his
two friends’ perception that he had passed the test. Tr. at 64-65. I am unpersuaded by the individual’s
unsubstantiated excuses. As noted in Section II above, this is not a criminal case in which one can raise
reasonable doubt to allay security concerns associated with a particular incident or behavior. It is the
burden of the individual to present evidence to support his defenses.

Even if I were to accept the individual’s contention that a knee injury prevented him from hopping on one
foot or walking toe-to-toe during the field sobriety test, I cannot accept his contention that he failed the
nystagmus test due to flashing lights at the accident scene or his belief that he passed the test because his
two friends’ opined that he had. The individual presented no evidence to support his position that the glare
fromemergency vehicles’ lights could have adversely affected the results of his nystagmus test. Nor did he
present the police report of the incident in question which might have indicated the conditions under
which the field sobriety tests were administered. As for the perception of the two friends, I find it hard to
believe that either would be in a position to evaluate the individual’s sobriety at the time in question given
the individual’s testimony that the two friends had shared a 12-pack of beer in the hour before the State
Police stopped the vehicle.

(5)In finding that a security concern exists, I also considered the testimony of the individual’s
psychotherapist who stated that he was unsure that the individual’s drinking pattern met the definition of
alcohol abuse as that term is defined in the DSM-IV. Tr. at 100-101. The psychotherapist’s uncertainty on
this matter did not, in my opinion, undermine the DOE consultant-psychiatrist’s unwavering position that
the individual did fit the definition of an alcohol abuser for purposes of the DSM-IV. I find that the
psychotherapist’s uncertainty on this issue is offset by his admission that the individual had “alcoholic
patterns” that need to be addressed. Tr. at 100.

(6)At the hearing, the DOE consultant-psychiatrist reaffirmed his diagnosis of alcohol abuse even after
learning that the individual’s elevated liver enzymes might be caused by his Hepatitis C. Tr. at 35.

(7)The individual did also make it clear that he objected to AA because he is not comfortable “with some
of the sob stories and that method of counseling . . . it was sort of a big group therapy and everybody gets
up and admits their sins.” Tr. at 42.
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December 8, 1997

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: August 4, 1997

Case Number: VSO-0170

This Opinion concerns the eligibility of XXXXXX (“the Individual”) for continued access authorization
under the regulations set forth at 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material.(1) The Individual’s access authorization was
suspended by an office of the Department of Energy (DOE Office). As explained below, it is my opinion
that the Individual’s access authorization should not be restored.

I. Procedural Background

The Individual is employed by a DOE contractor at a DOE facility in a position that requires an access
authorization. In July 1996, DOE Security was informed that the Individual had been hospitalized for a
substance abuse problem. On September 10, 1996, a DOE Security Representative conducted a personnel
security interview (PSI) with the Individual. Since this interview did not resolve security concerns
regarding the Individual’s use of alcohol and illegal drugs, the Individual was referred for evaluation by a
DOE-consultant, board-certified psychiatrist (the Psychiatrist).The Psychiatrist’s evaluation report
(Psychiatric Report) also did not resolve the agency’s security concerns. Consequently, the DOE Office
suspended the Individual’s security clearance and requested from the Director of the DOE Office of
Safeguards and Security the authority to conduct an administrative review proceeding under 10 C.F.R.
Part 710, Subpart A.

The administrative review proceeding began with the issuance of a Notification Letter in June 1997. In
that letter the DOE Office informed the Individual that “[r]eliable information in the possession of the
[DOE] has created a substantial doubt . . . concerning [his] eligibility for access authorization. . . .” In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of that derogatory
information. The Individual requested a hearing without filing a separate written response to the
allegations in the Notification Letter. Under the applicable regulations, such a request for a hearing is
deemed a general denial of all of the reported information listed in the Notification Letter. 10 C.F.R. §
710.21(b)(5). The DOE Office forwarded the Individual’s request for a hearing to the DOE’s Office of
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Hearings and Appeals (OHA). The Director of OHA appointed me the Hearing Officer in this matter.

A prehearing telephone conference and the hearing were subsequently held within the time periods
specified in 10 C.F.R. § 710.25(f) and (g). At the hearing, the only persons who testified were the
Psychiatrist and the Individual. During the course of this proceeding, DOE Counsel submitted 10 exhibits
(cited herein as “Ex.”). The Individual did not submit any exhibits. On November 12, 1997, I received the
transcript of the hearing.(2)

II. Statement of Derogatory Information

The Notification Letter specifies four areas of derogatory information described in 10 C.F.R. § 710.8.
First, under Criterion F (10 C.F.R. § 710.8(f)), the DOE Office alleges that the Individual “deliberately
misrepresented, falsified, or omitted significant information” in his response to a question about illegal
drug use in a Questionnaire for Sensitive Positions (QSP) that he completed in April 1995. Notification
Letter (Ex. 3) Enclosure 1 at 1.

The DOE Office also alleges that the Individual has been or is “a user of alcohol habitually to excess, or
[has] been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from alcohol
abuse,” which is derogatory information under Section 710.8(j) (Criterion J), and that he has “trafficked
in, sold, transferred, possessed, used or experimented with” illegal drugs, which is derogatory information
under Section 710.8(k) (Criterion K). These allegations are based on the Individual’s history of alcohol
and illegal drug use, his hospital treatment for alcohol and drug abuse in July 1996, the Psychiatric Report,
which found that the Individual suffers from mixed substance abuse, and a Psychological Testing Report
interpreting the Minnesota Multiphasic Personality Inventory-2 (MMPI-2) test that was administered to
the Individual at the request of the Psychiatrist. Ex. 3 Enclosure 1 at 1-6.

Finally, the Notification Letter alleges that derogatory information exists under Criterion L (10 C.F.R. §
710.8(l)). That criterion consists of derogatory information to the effect that an individual has engaged in
unusual conduct or is subject to circumstances that tend to show that the individual is not honest, reliable,
or trustworthy; or which furnishes reason to believe that the individual may be subject to pressure,
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the
national security. The specific conduct referred to in the Notification Letter is the Individual’s use of
marijuana and cocaine despite his knowing that DOE policy prohibits illegal drug use by a person who
possesses a security clearance. Ex. 3 Enclosure 1 at 6-7.

III. Findings of Fact and Analysis

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state: “The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). Among the factors I have considered in rendering this Opinion
are the nature, extent, and seriousness of the Individual’s conduct; the circumstances surrounding the
conduct, including knowledgeable participation; the frequency and recency of the conduct; his age and
maturity at the time of the conduct; the voluntariness of his participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for his conduct, the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence.
See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the
information presented by DOE and the Individual in this case.

Although the Individual acknowledges that in the past he has consumed alcohol to excess and used illegal
drugs, he asserts that he has not used alcohol or illegal drugs for more than a year. He also contends that
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his false statement in the QSP was unintentional. Finally, the Individual argues that, because he is
undergoing rehabilitation, revocation of his security clearance would be contrary to the policies underlying
the DOE’s Substance Abuse Referral Program.

As I informed the Individual and his representative during the prehearing telephone conference, a DOE
administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. In this type of case, we are
dealing with a different standard, one that is designed to protect national security interests. A hearing is
"for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory information
raising security concerns, the burden is on the individual to come forward at the hearing with evidence to
convince the DOE that granting him access authorization "would not endanger the common defense and
security and would be clearly consistent with the national interest." Personnel Security Hearing (Case No.
VSO-0078), 25 DOE ¶ 82,802 at 85,834, aff’d, 25 DOE ¶ 83,016 (1996) (quoting 10 C.F.R. § 710.27(d)).
This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Personnel Security Review (Case No. VSA-0057), 25 DOE ¶ 83,009 at 86,539 (1996)
(citing Dep't of Navy v. Egan, 484 U.S. 518, 531 (1988), and Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)). Consequently, it is necessary and appropriate to place
the burden of persuasion on the individual in cases involving national security issues. Personnel Security
Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995). As discussed below, after carefully
considering the entire record, I find that the Individual has not met that burden.

A. Criterion F

The Notification Letter lists one instance of falsification in support of the allegation concerning Criterion
F. Specifically, in April 1995 the Individual responded “no” to QSP Question 25a, which asked the
following:

In the last 5 years, have you used, possessed, supplied, or manufactured any illegal drugs? When used
without a prescription, illegal drugs includes marijuana, cocaine, hashish, narcotics . . . .(3)

In the September 1996 PSI, the Individual stated that he had used marijuana for “[m]aybe a month” in
1994. PSI Tr. at 7. It is thus obvious that the Individual’s earlier response to QSP Question 25a was untrue.
Accordingly, the agency properly invoked Criterion F. The Individual appears to claim, however, that his
erroneous response was not deliberate and did not involve significant information. In the PSI, he
characterized his response as an “unintentional lie.” PSI Tr. at 17. In the hearing, the Individual indicated
that he did not think that his marijuana use was “real use,” i.e., the type of use referred to in the question,
since he used marijuana outside of work and it was not “abusive use.” Tr. at 35, 43.

After considering the Individual’s statements, I am unable to find that he has mitigated the security
concern raised by his falsification. The Individual does not claim that at the time he completed the QSP in
April 1995 he had forgotten about the illegal drug use that had occurred during the previous year. Rather,
he asserts that his negative response to the drug use question was based on his belief that the question did
not apply to his marijuana use because it did not occur on the job. This tends to confirm that he made a
deliberate decision to answer the QSP question in the negative. Moreover, his stated justification for that
decision strains credulity. Nowhere does the question indicate that it is limited to work-related drug use.
And the Individual was aware that it is against DOE policy to use illegal drugs at any time while holding a
security clearance. See PSI Tr. at 10. Since this falsification concerns illegal activity that is derogatory
information under Criteria K and L, I find that, in addition to being deliberate, it involved significant
information.

A clearance holder’s trustworthiness is essential to DOE’s security program. Falsification by an employee
with an access authorization raises serious, legitimate doubts about whether he should be entrusted with
access to classified materials. In this case, moreover, the falsification concerns illegal drug use, which
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raises a security concern in its own right. The Individual has not presented any persuasive arguments or
evidence to mitigate the security concern raised by his falsification. I therefore find that the Individual has
not mitigated the security concern identified by the agency under Criterion F.

B. Criteria J and K

The legal standards for invoking Criteria J and K differ, as do the circumstances of the Individual’s
alcohol and illegal drug use. However, I believe that it will helpful to analyze the allegations under these
two criteria in one section of this Opinion, since the Psychiatrist, in his Report and testimony, and the
Individual, in his claim that the agency’s security concerns have been mitigated, for the most part do not
differentiate between the Individual’s alcohol and drug use.

Initially, it is important to emphasize that the DOE does not allege that the Individual has ever violated the
law because of his alcohol consumption. The Individual has stated that he has had no alcohol-related
arrests, PSI Tr. at 13, and there is nothing in the record to the contrary. Rather, the allegation that the
Individual has been a “user of alcohol habitually to excess” is based on the Individual’s description of his
drinking history and his hospitalization for substance abuse in July 1996.(4) According to the Individual,
he was about 12 years old when he began drinking alcohol, PSI Tr. at 10, and he began drinking heavily
when he was 20 (in XXX). Psychiatric Report (Ex. 10) at 1. The Individual further states that his heaviest
drinking was in the 1980s. PSI Tr. at 11-12. According to the Psychiatric Report, the Individual stated that
he consumed two to three six packs of beer per day and one to two pints of whiskey per day. Ex. 10 at 1.
The Psychiatric Report does not state when this level of drinking occurred or how frequently. During the
hearing the Individual acknowledged that he drank at that level, but not during the period immediately
preceding his hospitalization. Tr. at 39-40.(5)

In his Report and testimony, the Psychiatrist indicated that the Individual suffered from “Mixed Substance
Abuse.” Ex. 10 at 2; Tr. at 24, 49. He based this opinion on the Individual’s history of long-standing
alcohol and drug use, and the resultant problems with his wife. Ex. 10 at 2-3; Tr. at 24- 25 (referring to
the Criteria for Substance Abuse in the Diagnostic and Statistical Manual of Mental Disorders of the
American Psychiatric Association, 4th ed.). The Psychiatrist was not able to offer an opinion as to the
extent to which the Individual’s substance abuse was attributable to alcohol as opposed to illegal drugs,
but he did opine that the Individual had “historically abused alcohol.” Tr. at 28-30.

In contrast to alcohol, which raises a security concern only if used habitually to excess or otherwise causes
a clearance holder to suffer from alcohol abuse or dependence, illegal drugs raise a security concern
regardless of how infrequently they are used or even if they are simply possessed. Compare 10 C.F.R. §
710.8(k) with § 710.8(j). It is undisputed that the Individual used illegal drugs. In the PSI, the Individual
stated that he first used crack cocaine in November 1995, and thereafter used it weekly until his
hospitalization in July 1996. PSI Tr. at 5-6.

I find that the DOE’s allegations of derogatory information under Criteria J and K have been established.
In view of the Individual’s long history of alcohol consumption, including periods of very heavy use, I
find that he has been a user of alcohol habitually to excess. Moreover, there is adequate substantiation for
the Psychiatrist’s opinion that the Individual suffers from substance abuse, attributable at least in part to
alcohol. Finally, the Individual’s own statements about his use of crack cocaine raise legitimate security
concerns on the part of the agency. The nature, extent and seriousness of this conduct are evidenced by the
fact that the Individual himself acknowledged that he was eventually spending as much as $2,000 per
month for crack cocaine. Ex. 10 at 1.(6)

While the Individual does not claim that he is fully rehabilitated, it is his position that he has mitigated the
agency’s security concerns with respect to his alcohol and illegal drug use. In fact, his ongoing
rehabilitation is the predicate for one argument he makes in support of mitigation.(7) In effect, the
Individual argues that he should be treated in the same way as a person in the Substance Abuse Referral
Program (SARP). This DOE program permits participants with substance abuse problems to retain their
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security clearances while completing their effort at rehabilitation. However, if they fail the program, e.g.,
by not maintaining complete abstinence, they lose their clearance without any right to appeal. See
Personnel Security Hearing (VSO-0068), 25 DOE ¶ 82,804 at 85,851 n.11 (1996). Generally, SARP is
designed for cases that have not been referred for administrative review under 10 C.F.R. Part 710. The
Individual’s representative claims that because this administrative review proceeding resulted from the
Individual’s hospitalization for substance abuse, the Individual is foreclosed from entering SARP, and thus
is being penalized for seeking treatment for his problems. Tr. at 55-57. In particular, the representative
argues that it is unfair to afford the Individual a lesser period of time to establish rehabilitation than the
24-month period that is available to SARP participants. Tr. at 53-54.

While I am sympathetic to the position in which the Individual, an employee of more than 20 years’
standing, finds himself, I am unable to accept his position. The Individual appears, albeit indirectly, to be
appealing the failure of the DOE Office to admit him into the SARP program. However, the Part 710
regulations do not authorize me to consider this issue. See Personnel Security Hearing (Case No. VSO-
0129), 26 DOE ¶ 82,781 at 85,722 n.13 (1997). I am also unable to delay the issuance of my Opinion in
order to afford the Individual additional time to complete his rehabilitation. As the OHA Director stated in
a 1995 Opinion:

If DOE were to stay administrative review proceedings in order to allow individuals the opportunity to
complete their rehabilitation, it would create a situation where the process could be prolonged indefinitely,
thereby resulting in a waste of administrative resources and possible compromise of national security. It is
for these reasons that the security clearance regulations set time limits for each step of the administrative
review process. See, e.g., 10 C.F.R. § 710.9; § 710.21(a); § 710.21(b)(4); § 710.25(g) § 710.27(e). The
purpose of the hearing procedures is to allow a period within which a disinterested person can hear
testimony, review the evidence and make findings. Any extension of time during those procedures must be
consistent with that purpose. Individuals will not be allowed to abuse these procedures as a means of
creating evidence of rehabilitation.

Personnel Security Review (Case No. VSA-0005), 25 DOE ¶ 83,013 at 86,566-67 (1995).

It is also the position of the Individual that the derogatory information has been mitigated because he has
abstained from alcohol and illegal drugs for more than a year. At the hearing, the Individual stated that he
has not consumed alcohol since his July 1996 hospitalization, which was more than 15 months prior to the
hearing. Tr. at 36-37. He also stated that he has not used illegal drugs for more than a year -- since an
occasion in which he used crack cocaine about two weeks before the September 10, 1996 PSI. Id.

On the basis of the Individual’s statements that he was no longer consuming alcohol or drugs, the
Psychiatrist in his Report and at the hearing opined that the Individual’s alcohol and drug use was
currently in “remission.” Ex. 10 at 3; Tr. at 25-26. However, he further stated that this did not mean that
the Individual no longer suffers from polysubstance abuse, but only that alcohol and drug use are currently
not problems. Tr. at 49-50. The Psychiatrist indicated that there would be a significantly greater likelihood
of continued abstinence if the Individual were receiving treatment for his substance abuse problem or
actively participating in an ongoing support program such as Alcoholics Anonymous (AA). Tr. at 16, 22-
23.

After considering the entire record, I find that Individual has not satisfactorily mitigated the DOE’s
security concerns. First, the Individual has not provided any testimony or other evidence to corroborate his
assertion that he has been abstinent from alcohol and illegal drugs. At the prehearing conference I
informed him and his representative that he would need as witnesses at the hearing persons who knew him
well enough to corroborate a claim of abstinence. See Record of Prehearing Telephone Conference (Case
No. VSO-0170). Nevertheless, the Individual chose to rely solely on his own testimony.(8) While I
recognize the difficulty of proving a negative, like other DOE Hearing Officers I am generally reluctant to
accept an individual’s uncorroborated testimony on matters where he or she has an incentive to omit
detrimental information. Cf. Security Clearance Hearing (VSO- 0090), 26 DOE ¶ 82,752 at 85,510 (1996)
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(uncorroborated testimony about rehabilitation program not accepted); Security Clearance Hearing (VSO-
0094), 26 DOE ¶ 82,753 at 85,515-16 (1996) (uncorroborated testimony about one-time drug use not
accepted). This is particularly true in the present case in view of the Individual’s untruthful denial of drug
use in response to QSP Question 25a. Moreover, according to the Psychiatric Report, during the April
1997 interview with the Psychiatrist, the Individual denied any drug use since his hospitalization. See Ex.
10 at 1. This is untrue. In the PSI, the Individual acknowledged using crack cocaine once during the month
or so between the end of his hospitalization and the PSI. PSI Tr. at 5. Also, during the PSI, the
Individual’s responses to questions about his current alcohol use were equivocal as indicated by the
following exchange:

Q. How would you describe your current use of alcohol?

A. Uh, kinda nonexistent at the moment . . . ?cause I don’t, like I say, I’m quitting everything. . . .

Q. Do you drink anything at all?

A. I haven’t in the last, since I’ve been out of [the hospital], more or less.

PSI Tr. at 10-11.

Even if I were to accept the Individual’s testimony as to abstinence, he has not persuaded me that he is
unlikely to use alcohol or illegal drugs in the future. It is true that the Individual has had intensive
inpatient and outpatient hospital treatment. However, that treatment lasted only for a few weeks and the
Individual has not claimed, or presented any evidence to show, that anyone at the hospital believed that he
was successfully rehabilitated.(9) According to the DOE Psychiatrist, “The highest risk of having a relapse
or recurrence of [alcohol or drug] use would be within the first twelve to eighteen months after intensive
treatment.” Tr. at 22. The Individual is still within this period of high vulnerability to relapse. Moreover,
as psychiatrists and other substance abuse professionals have testified in this and other Part 710 cases, it is
important for a person with a history of substance abuse to participate actively in a “12-Step” group such
as AA, particularly if he/she is not involved in any type of therapy. See Tr. at 16, 21-23; see also
Personnel Security Hearing (VSO-0120), 26 DOE ¶ 82,772 at 85,655-56 (1997) (request for review
pending); Personnel Security Hearing (VSO-0005), 24 DOE ¶ 82,753 at 85,529, aff’d, 25 DOE ¶ 83,013
(1995). The Individual stated that he attended “a couple” of Narcotics Anonymous and AA meetings for
“about two months” after his inpatient treatment. PSI Tr. at 4. This is clearly insufficient for a person with
the Individual’s history of excess alcohol use and illegal drug use. Because the Individual has not had the
benefit of ongoing treatment or support group participation, I believe that there is an unacceptable risk that
he will use alcohol or illegal drugs in the future.

Finally, the Individual claims that he has neither indulged in alcohol or illegal drugs on the job nor shown
up at work under the influence of alcohol or drugs, and that this should mitigate the agency’s security
concerns in this case. Even assuming the accuracy of the Individual’s factual assertions, his argument is
unavailing. Off the job consumption of illegal drugs and the excessive consumption of alcohol raise
security concerns because of the possibility that a clearance holder may say or do something that violates
security regulations under the influence of alcohol or drugs. See Personnel Security Hearing (Case No.
VSO-0054), 25 DOE ¶ 82,783 at 85,730 (1995) (citing Cole v. Young, 351 U.S. 536, 550 n.13 (1956)).
The fact that this has not occurred in the past is no guarantee that it will not occur in the future,
particularly when there has not been adequate rehabilitation from substance abuse. Accordingly, I find that
the agency’s security concerns under Criteria J and K have not been mitigated.

C. Criterion L

The derogatory information alleged under this criterion is based on the marijuana use that was involved in
the Criterion F allegation and the crack cocaine use that led to the Criterion K allegations. As indicated
above, the Individual has acknowledged using these illegal drugs over a period of time (about one month

file:///cases/security/vso0094.htm
file:///cases/security/vso0120.htm
file:///cases/security/vso0005.htm]
file:///cases/security/vsa0005.htm
file:///cases/security/vso0054.htm


Case No. VSO-0170, 26 DOE ¶ 82,802 (H.O. Hochstadt December 8, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0170.htm[11/29/2012 1:33:46 PM]

for marijuana; more than eight months for cocaine) and knowing that such use was contrary to DOE
policy. His participation in this illegal activity is a security concern under Criterion L since it raises
significant doubts as to his trustworthiness and reliability. As one DOE Hearing Officer has stated,
“[C]riminal behavior associated with the use of an illegal drug shows a lack of concern for the law and
potentially makes one susceptible to exploitation or blackmail.”Personnel Security Hearing (Case No.
VSO-0147), 26 DOE ¶ 82,792 at 85,792 (1997). The Individual has presented no arguments or evidence to
mitigate this concern other than those that I have rejected in connection with Criteria F and K.
Accordingly, I find that the Individual has not mitigated the security concern raised under Criterion L.

IV. Conclusion

In view of the Individual’s deliberate omission of significant information from his QSP, his history of
alcohol abuse, his illegal drug use and his disregard of legal requirements, I am of the opinion that the
DOE Office properly invoked 10 C.F.R. § 710.8(f), (j), (k) and (l) in suspending his access authorization.
Moreover, in resolving the issue concerning the Individual’s eligibility for access authorization, I find that
the derogatory information has not been mitigated by sufficient evidence of rehabilitation, reformation or
other pertinent behavioral changes. After considering all the relevant information in a comprehensive and
common-sense manner, it is my opinion that the Individual has not demonstrated that restoring his
clearance would not endanger the common defense and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the Individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, DC 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which the
party wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the
party files a request for review. The party seeking review must serve a copy of the statement on the other
party, who may file a response within 20 days of receipt of the statement.

Ted Hochstadt

Hearing Officer

Office of Hearings and Appeals

Date: December 8, 1997

(1)”An access authorization (also referred to as a “security clearance”) is an administrative determination
that an individual is eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The hearing transcript is cited in this Opinion as “Tr. ” and the transcript of the September 1996 PSI is
cited as “PSI Tr.”

(3)The QSP further indicates that if the response to the question is “yes,” the person completing the form
should provide information relating to the illegal drug use.

(4)At the hearing, the Individual indicated that his purpose in seeking treatment was because of stress
resulting from marital problems. Tr. at 37-38, 44; see also PSI Tr. at 3. However, he acknowledged that
his use of crack cocaine was a cause of those marital difficulties. Tr. at 38. It is also clear from statements
by the Individual and the Psychiatrist that the Individual’s treatment was directed towards his substance
abuse problems. See Tr. at 16, 20-21, 35, 40-42; PSI Tr. at 3-4; Ex. 10 at 1.

(5)In the PSI the Individual stated that during the pre-hospitalization period he typically drank six to eight
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beers per week, sometimes with a half pint of whiskey. PSI Tr. at 11. At the hearing, he stated that he
drank only about three beers per week during this period. Tr. at 39.

(6)At the hearing, the Individual stated that, despite this large sum of money, he used crack cocaine only
one to two days per week. Tr. at. 38-39. This stated level of drug use is more than sufficient to justify
DOE’s invoking Criterion K.

(7)The Individual’s alcoholism is also the basis for his request to his employer to accommodate him in
accordance with the provisions of the Americans with Disability Act of 1990 (ADA), 42 U.S.C. § 12101 et
seq. See Tr. at 53-54.

(8)The Individual’s representative, a labor union representative, stated that on the basis of an Opinion
unfavorable to an employee in another case at the same DOE site (Case No. VSA- 0121), it was the
opinion of the union’s legal department that the result in the present case would be unfavorable to the
Individual. Tr. at 8-9. Accordingly, he indicated that he intended to make only a limited presentation on
behalf of the Individual. Id.; see also Tr. at 33.

(9)The DOE Psychiatrist treated the Individual for about a week during this period. He felt that further
intervention is still necessary in order for the Individual to be successfully rehabilitated. Unfortunately, it
appears that the timing of the conclusion of the Individual’s inpatient hospital treatment was determined by
the extent of his insurance coverage and not by a medical decision as to his rehabilitation. See Tr. at 41
(statement by Individual’s representative).
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Case No. VSO-0172, 27 DOE ¶ 82,762 (H.O.
Mann April 3, 1998)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

April 3, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: August 20, 1997

Case Number: VSO-0172

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization (also called a security clearance) under the Department of
Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." As explained below,
I recommend against reinstating the individual’s access authorization.

Statement of the Case

The individual was originally granted an access authorization in 1981 to work for a contractor at a DOE
facility. At that time, the individual signed a DOE Drug Certification and promised not to use illegal drugs
for as long as he held a job requiring a DOE access authorization. In December 1992 he tested positive for
cocaine on a random drug screen. During a personnel security interview (PSI) conducted in January 1993,
the individual admitted to using cocaine on four occasions (each lasting three or four days) between July
1992 and December 1992. During the January 1993 PSI, the individual also admitted that he purchased
cocaine twice. In February 1993, the DOE suspended his access authorization. The individual entered a
drug rehabilitation treatment program that was offered through his employer. A Notification Letter was
issued to the individual in April 1993, charging him with using an illegal drug under 10 C.F.R.§710.8(k),
and violating his Drug Certification under 10 C.F.R.§710.8(l). The individual requested a hearing to
answer the charges in the 1993 Notification Letter. But in August 1993, before a hearing could be held,
there was a reduction-in-force (RIF) at the DOE facility. The individual was laid off in the RIF, and his
security clearance was terminated.

For the next two years, the individual worked in jobs outside the DOE complex. During this layoff period,
the individual was arrested three times (and convicted twice) for driving under the influence of alcohol
(DUI), and arrested one time for driving with a suspended license after his second DUI conviction.
Although the individual had been drinking when he was arrested for driving with a suspended license, his
blood alcohol level tested below the legal limit and he was not charged with DUI on this occasion.
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Following the DUI convictions, the individual successfully completed a required alcohol rehabilitation
program.

In 1995, he was rehired by the same DOE contractor, who requested that the individual’s access
authorization be reinstated. As part of the process of applying for reinstatement of his clearance, the
individual was required to fill out two standard security forms, a Questionnaire for Sensitive Positions
(QSP) and a Questionnaire for National Security Positions (QNSP).

On the QSP (which he completed in October 1995), the individual answered “No” to the following
questions: “In the last 5 years, have you used, possessed, supplied, or manufactured any illegal drugs?”
and “Have you experienced problems (disciplinary actions, evictions, formal complaints, etc.) on or off a
job from your use of illegal drugs or alcohol?” The individual gave those negative answers even though
his access authorization had been suspended by the DOE in 1993 after the positive drug test in 1992, and
he had admitted in his answer to an earlier question on the same QSP to having been arrested two times
for driving under the influence (DUI) in 1993 and 1994. The local DOE security office conducted a
second PSI with the individual in January 1996. In the January 1996 PSI, the individual acknowledged that
he had used cocaine before his positive drug test in 1992, but he denied ever having purchased cocaine,
even though during the PSI held three years earlier, he had admitted that he bought cocaine twice.

On the QNSP (which he completed in April 1996), the individual indicated he had used cocaine on one
occasion in December 1992, and that he had been arrested twice for DUI in 1993 and 1994. The local
DOE security office conducted a third PSI with the individual in December 1996. In the December 1996
PSI, the individual maintained that he had only used cocaine one time, even though he had stated during
the January 1993 PSI that he snorted the drug on four occasions from July 1992 to December 1992.

During the December 1996 PSI, the individual also admitted that he had been arrested a third time in
August 1994 for DUI but had failed to list this arrest on his 1995 QSP and 1996 QNSP, or mention it
during his January 1996 PSI. The individual also revealed for the first time during the December 1996 PSI
that he had been arrested for driving with a suspended license in 1994 or 1995 after his second DUI, and
admitted to having driven up to six times with a suspended license. He had failed to mention these arrests
during his January 1996 PSI, or list them on his April 1996 QNSP. Finally, during the December 1996 PSI,
the individual indicated that he was currently consuming alcohol occasionally and had done so for the
previous two years, even though he had stated during the January 1996 PSI that he “did not drink.”

A DOE consultant psychiatrist evaluated the individual after the December 1996 PSI and concluded that
he had no active alcohol or drug abuse problems. Nevertheless, the local DOE security office was
concerned that the individual had deliberately omitted significant information about his former drug use,
his current alcohol consumption, and his past alcohol-related traffic arrests from the QSP, the QNSP, and
a PSI. The DOE was also concerned that the individual had violated his Drug Certification in 1992, and
that he had engaged in a pattern of illegal activity including the several arrests for alcohol-related traffic
offenses during the two-year period (1993 through 1995) after the layoff. Because of these security
concerns, the case was referred for administrative review.

The DOE issued a Notification Letter to the individual in 1997, stating that information in its possession
created a substantial doubt concerning the individual's eligibility for access authorization. Based on the
events summarized above, the Notification Letter charged that the individual had engaged in conduct
subject to the criteria set forth in 10 C.F.R. § 710.8 (f) and (l). Criterion F concerns information that a
person has:

[d]eliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications statement, a personnel
security interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization....

10 C.F.R. § 710.8(f). In pertinent part, Criterion L describes information that a person has:
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[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy....

10 C.F.R. § 710.8(l).

The individual filed a request for a hearing on the charges in the Notification Letter. DOE transmitted the
individual's hearing request to the Office of Hearings and Appeals (OHA), the OHA Director appointed
me as Hearing Officer in this case, and I convened a hearing.

At the hearing, the individual testified on his own behalf, and his attorney called one witness to testify as
an expert in personnel security and a co-worker to testify as a character witness. The individual’s attorney
and the DOE Counsel stipulated that several other character witnesses who had been subpoenaed, if called,
would have given similar, favorable testimony. The individual’s attorney also submitted a report from a
psychologist which confirmed the conclusion of the DOE consultant psychiatrist that the individual had
been rehabilitated from his former pattern of substance abuse. The individual submitted five written
exhibits. DOE presented one witness at the hearing, the DOE Personnel Security Specialist who had
conducted the December 1996 PSI and later recommended that the case be referred for administrative
review. The DOE Counsel submitted 16 written exhibits.

At the conclusion of the hearing, the individual’s attorney requested an opportunity to review the
individual’s DOE security file and the background investigation conducted by the Office of Personnel
Management (OPM), and to submit documents favorable to the individual if any were culled from either
source. At the suggestion of the DOE Counsel, the individual’s attorney also requested an opportunity to
have the individual’s reading comprehension tested, and to submit the test results. I granted both of these
requests. The individual’s attorney did not submit any information from the DOE personnel security file or
the OPM background investigation, but he did submit a report on the individual’s reading skills on March
12, 1998, after which I closed the record.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; and
the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. It is not a criminal proceeding, where the burden is on the government to prove the
individual guilty beyond a reasonable doubt. A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). The burden is
on the individual to come forward with evidence to convince the DOE that restoring his access
authorization “would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.7(a). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE
¶ 82,752 at 85,511 (1995) and cases cited therein. The individual has not met this burden. For the reasons
discussed below, I recommend that his access authorization not be reinstated.
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Findings of Fact and Analysis

The two different charges in the Notification Letter need to be considered separately. I will treat the
allegations under Criterion F first, and then turn to the allegations under Criterion L.

Charges under Criterion F

The facts in this case are not disputed. The record contains ample evidence to support the charges under
Criterion F in the Notification Letter that there were inconsistencies in the individual’s various responses
to the two written security questionnaires completed in 1995 and 1996 and questions in the January 1996
PSI. The record also shows that with each successive encounter with DOE security officials, the individual
corrected some but not all of the erroneous information he had previously provided to the DOE, until the
December 1996 PSI when he finally made a full disclosure of his arrest history. At the hearing, the
individual tried to explain why he had not immediately given full and complete answers to certain
questions about his past behavior. He maintained that he did not intend to deceive the DOE, and claimed
that once a number of misunderstandings were clarified, he had voluntarily provided complete and honest
answers to questions about his former involvement with cocaine and alcohol.

Analysis of Mitigating Evidence Submitted on Behalf of the Individual

Some of the evidence at the hearing did tend to support the individual’s position. It showed that certain
minor discrepancies in the individual’s account of his drug use several years earlier were not significant,
and that his failure to report a third DUI arrest on the 1995 QSP could have been based on advice he
received from the attorney who represented him in that case. Thus, I conclude that these minor
discrepancies do not show that the individual deliberately withheld significant information from the DOE,
but were attributable instead to his fading recollection of events surrounding his drug use in 1992, and to
his literal interpretation of legal advice about not having to report the third DUI arrest.

For example, the individual attempted to explain why, during the January 1996 and December 1996 PSIs,
he stated that he used cocaine only one time, even though the DOE knew, from statements in his 1993
PSI, that he had used the drug on four occasions. Five years later at the hearing, he testified that he
regarded his cocaine use in 1992 as constituting “one time.” See Hearing Transcript (hereinafter cited as
“Hrg. Tr.”) at 159-162. When I questioned him further, asking if he meant “that period of time of several
months, not just one particular use on one particular day,” he replied: “Right. I was referring to the one
time in my life, yes. . . . I’m talking about that period.” Id. at 161. And when the DOE Counsel asked him
if that one six-month period was a “chunk of time, that counts as once,” he answered “Yes.” Id. at 162. I
appreciate the DOE Personnel Security Specialist’s careful attention to disparities in the individual’s story,
but my 30 years of experience as a lawyer teaches me that with the passage of time, a witness may not
always describe an event in exactly the same way. Thus, I do not consider this more recent description of
his 1992 drug use, in and of itself, to constitute a significant omission of information relevant to the
individual’s eligibility for access authorization.

At the hearing, the individual and his personnel security expert also addressed the other minor
inconsistencies noted by the DOE Personnel Security Specialist in the individual’s subsequent statements,
between the 1993 PSI and the December 1996 PSI, about the reasons why he had used cocaine in 1992.
See Hrg. Tr. at 50-51 (DOE’s witness); id. at 184-187 (the individual); id. at 217 (individual’s expert). The
individual testified that he realizes now with hindsight that tension over a threatened layoff at work and a
pending divorce at home led to his drug use in 1992, even though he did not mention those factors in the
1993 PSI. When the DOE Counsel asked him to explain why he would not have “talked about all that
then,” the individual replied: “I would think that the answer [in the December 1996 PSI] would be
different. Not as far as trying to lie, but I think because I wasn’t involved in drugs or alcohol. I was able to
see things a lot different.” Id. at 184-187. Similarly, the individual explained his statements in the January
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and December 1996 PSIs that he did not recall purchasing cocaine in 1992 to a combination of his failure
to remember exactly what he had said in the 1993 PSI, and an effort to put that part of his life behind him
and forget about it. December 1996 PSI Tr. at 77. At the hearing, the individual acknowledged that he
admitted in the 1993 PSI to having purchased cocaine. Id. at 163-166.

The individual’s personnel security expert offered the following observation about the reason why the
individual’s perspective, and therefore, his statements, on his 1992 drug use had changed over time:

He [the individual] never said he didn’t do it. He just changed it a little bit each time; and then at the end
toward ?96--and I thought that’s been brought out well in the cross- examination--was in ?96 all of a
sudden, I think his motivation for him doing what he did from ?92 to ?95-96 became clear after he got rid
of the drugs and the alcohol and I think it cleared up and you [i.e. the DOE Personnel Security Specialist
who conducted the December 1996 PSI and testified at the hearing] got the straightest answer when you
interviewed him the last time.

Id. at 217. The individual’s explanation of his different perspective after the passage of five years makes
sense to me, especially in light of his rehabilitation during the interim, and his greater insight into the
reasons why he had used drugs in 1992.

In addition, I am persuaded that the individual’s different characterizations of his current alcohol use in
the January 1996 and December 1996 PSIs are not significant, and do not constitute the omission of
material information relevant to his eligibility for access authorization for purposes of Criterion F. In the
January 1996 PSI, he stated “I don’t drink,” and in the December 1996 PSI, he stated that he was currently
drinking and for the previous two years, had consumed alcohol approximately once every two or three
months. Id. at 175-176. The individual claimed that the January 1996 PSI came at time when he had not
drunk at all for a few months. Id. at 178. He offered this explanation for his different answer in the
December 1996 PSI: “I drank occasionally and I think if somebody would come up and ask me if I drank,
I mean if I had one beer, would that be that I’m a drinker? I mean that’s the way I’m looking at it.” When
I asked the individual what he understood the word “drinking” to mean, he said “I guess I picture
somebody who is like huddled up somewhere at a bar and sitting down there drinking and staying for the
wee hours.” Id. at 177. Although the individual maintained that the term “drinking” meant problem
drinking to him, rather than occasional social drinking, and he claimed that both answers were true when
he gave them to the DOE, he conceded to the DOE Counsel that his different characterizations of his
current alcohol use in the two 1996 PSIs seemed to be “in conflict” and “inconsistent.” Id. at 179-180.
There may be inconsistencies between these two characterizations, but they are minor, and in my view, the
individual has mitigated the security concern stemming from his statements about current alcohol use.

Another charge advanced under Criterion F concerns the individual’s repeated failure, in the 1995 QSP,
the January 1996 PSI, and the April 1996 QNSP, to disclose information about a third DUI arrest that
occurred during the 1993-1995 layoff period while he worked outside the DOE complex. The individual’s
explanation is that the attorney who represented him in that matter had advised him that the arrest would
not be on his record, and that he did not need to reveal it to anybody. December 1996 PSI Tr. at 147-149;
Hrg. Tr. at 89, 167. It is credible to me that initially, this individual could have believed his lawyer’s
counsel that the third DUI arrest, for which he was never convicted, was “not on his record” and therefore
did not need to be reported to anyone, even the DOE. The individual took that attorney’s advice literally,
and did not reveal the third DUI arrest to the DOE at his earliest opportunity, which was on the 1995 QSP.
With respect to this first instance, i.e. his failure to reveal the third DUI arrest on the 1995 QSP, I find that
the security concern is mitigated by the individual’s reliance on legal advice.

It is for the reasons discussed above that I find in favor of the individual on several charges under Criterion
F, namely those based on minor inconsistencies in his statements about drug use and alcohol consumption
that are attributable to the passage of time, and his initial failure (in the 1995 QSP) to disclose the third
DUI arrest based on legal advice received from the attorney who represented him at the time.



Case No. VSO-0172, 27 DOE ¶ 82,762 (H.O. Mann april 3, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0172.htm[11/29/2012 1:33:47 PM]

However, on what I consider to be the more serious charges under this criterion, I find against the
individual. These include his failure to fully disclose his previous drug and alcohol problems on the 1995
QSP, and his failure to disclose the third DUI arrest and the arrest for driving with a suspended license
during the January 1996 PSI, or on the April 1996 QNSP. Once it became clear in the January 1996 PSI
that the DOE security office was concerned about the accuracy and completeness of the information the
individual had supplied in the 1995 QSP about his past drug use and alcohol- related traffic arrests, he
should have set the record straight then and there. Instead, he failed to disclose the third DUI arrest and
the arrest for driving with a suspended license, which is clearly significant information relevant to his
eligibility for access authorization, in the January 1996 PSI and again on the April 1996 QNSP. He kept
this information from the DOE until it was painstakingly extracted from him during the December 1996
PSI.

At the hearing, the individual attributed his failure to give accurate and complete answers to the 1995 QSP
about whether he had used drugs within the previous five year period, and whether he had experienced
problems on or off the job from the use of drugs or alcohol, to his alleged inability to understand the
written questions. While the individual had answered both of these questions in the negative, the DOE
knew about his drug use in 1992. The DOE also knew about his two DUI convictions during the two years
(after the August 1993 RIF) while he was working outside the DOE complex, because he had given that
information elsewhere on the very same QSP. At the hearing, the individual claimed that he misunderstood
the question in Item 25(a) about recent drug use, which contained a string of verbs (“used, possessed,
supplied, or manufactured”), and maintains that he never intended to mislead the DOE. Hrg. Tr. at 128-
130. The individual explains his negative answer in this way: “I felt like this question is more than just
one question because no, I didn’t possess; no, I didn’t supply; no, I didn’t manufacture illegal drugs.” Id.
at 128. On cross- examination, the individual admitted that since he had used cocaine, he had also
“possessed” cocaine. Id. at 129. According to the individual, although he had questions about Item 25(a),
he thought he was answering it correctly, and he had nobody to ask for help. Id. at 129-130.

Similarly, the individual testified that he did not understand the question in Item 25(b) about whether he
had experienced “problems” from the use of drugs or alcohol: “That question, I was puzzled. I don’t know
what they mean by problems. I mean what are they talking about as problems? To me, I felt like it is a
question, you know, I can answer yes and be wrong, I can answer no and I can be wrong.” Hrg. Tr. at
150. As with Item 25(a), the individual told the DOE Counsel that he could not get help: “We don’t have
anybody that we can go and talk to here.” Id. at 154.

The individual’s attempts to excuse his failure to answer the questions correctly in Items 25 (a) and (b) on
the QSP are simply not credible. The meaning of the words in these questions should have been clear to
him. The individual argues that he did not intend to hide anything from the DOE and that he supplied
some of the missing information in his subsequent January 1996 PSI. The act of supplying correct
information in piecemeal fashion during a series of encounters with DOE security officials does not
mitigate what I believe was the individual’s deliberate attempt to minimize his history of problems with
drugs and alcohol on his QSP. It is true that subsequent to his 1995 QSP, the individual supplied more
information about his past drug problems, but only after the DOE security interviewers confronted the
individual with his prior inconsistent statements in the 1993 PSI. However, he still did not supply all the
missing information about his alcohol-related traffic arrests and driving with a suspended license in the
January 1996 PSI or on the April 1996 QNSP, but kept this important information from the DOE until the
December 1996 PSI. For these reasons, I conclude that valid security concerns exist relating to 10 C.F.R. §
710.8(f) and that the individual has failed to mitigate those concerns.

The individual’s personnel security expert tried to excuse the individual’s inconsistent answers to the
questions in Item 25 on the QSP:

Mr. [the individual], in my opinion from my interview with him, compartmentalizes--and I don’t know
what that is. If it’s because of a learning disability, whether it’s because of a thought process that occurs--
but he thinks when he reads a question, he looks at it from a different perspective than I would or other
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people would.

Id. at 216.

The expert’s allusion to a “learning disability” or a “thought process” that leads the individual to read a
written question “from a different perspective,” relates to a critical aspect of the individual’s defense to the
security concerns raised under Criterion F, namely his claim that he did not read the questions on the
security forms correctly. For that reason, the DOE Counsel, the individual’s attorney and I agreed that it
would be relevant to the issues in the case to allow the individual the opportunity to get his reading
comprehension tested, and submit those test results into the record. Hrg. Tr. at 193, 216, 242. The
individual had his reading skills tested at a local community college, and submitted the results of the “Test
for Adult Basic Education” (TABE). His vocabulary score ranked in the 61st percentile, equivalent to the
eighth grade, and his comprehension ranked in the 78th percentile, equivalent to the tenth grade, fourth
month. His comprehension strengths included “finding the main idea” and “interpreting an event.” The
evaluator concluded that “[the individual’s] reading comprehension skills are a strength. He appears to be
able to use vocabulary skills best in context of the written word. In real world situations, this ability will
help counteract any vocabulary weaknesses.” March 10, 1998 TABE Report. This TABE Report confirms
my belief that the individual could certainly understand the meaning of the written questions on the QSP
and the QNSP.

As charged in the Notification Letter, the individual failed to mention his arrest for driving with a
suspended license (which occurred some time after his second DUI conviction), either on the two security
forms or in the January 1996 PSI. The individual had also been drinking at the time of this incident,
although his blood alcohol content tested below the legal limit for DUI. Again, the individual’s excuse for
failure to mention this arrest until the December 1996 PSI is based on his alleged failure to understand the
words used by the DOE. His explanation is he believed that since he had not yet gone to court or been
convicted, he was not required to mention this arrest in response to the question “Have you ever been
charged with or convicted of any offenses related to alcohol or drugs?” According to the individual, he
thought that he was not “charged” until he went to court. Id. at 174.

I am not persuaded by the semantic excuses the individual offered for his repeated failure to fully disclose
his drug, alcohol and traffic arrest history. The record shows that he either knew or should have known he
was obliged to report this information to the DOE as an applicant for reinstatement of his clearance. While
he held a DOE access authorization for 12 years before it was suspended in 1993, and again as an
applicant for reinstatement of access authorization after being rehired in 1995, the individual was required
to have periodic security briefings. According to the individual’s training history, which was submitted
into the hearing record as DOE Exhibit P, he had security briefings, lectures or “refreshers” in 1997, 1996,
1995, 1992 and 1981. He was also given written materials in which he was informed of his obligation to
report to the personnel security office if he was “arrested, detained, or charged by any law enforcement
authority regardless of the outcome of the action. Such reports must be made within five days and include
traffic fines of $100 or more.” See “Employee Handbook,”(March 1992), DOE Exhibit M, at page 25. The
reporting threshold for traffic fines was later increased from $100 to $250. 1995 Security Refresher
Briefing, DOE Exhibit O. All of the traffic fines the individual was assessed exceeded those threshold
levels, and they should have been reported to the DOE security office. The individual’s history of
personnel security training seriously undermines his claims that he did not understand that he was obliged
to reveal information about all of his alcohol-related traffic arrests in response to the questions asked on
the two security forms he completed in 1995 and 1996, and during his January 1996 PSI.

For the reasons above, I find that the explanations given by the individual for these events are not credible
and that the individual intentionally omitted significant information from the two security forms and the
January 1996 PSI. I am not convinced that the individual was unable to understand his obligations under
the DOE personnel security rules, or the actual words that were used to question him about his drug,
alcohol and traffic arrest history.
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The individual’s personnel security expert attempted to downplay the seriousness of the individual’s
conduct by saying,

People don’t lie; they minimize. They say, ?I know I did that, and they know I did it, so I’m not sure but
I’m not going to tell them just everything....’

Hrg. Tr. at 217. Such minimizing in the context of a security form or a PSI violates the standard of
honesty and forthrightness which is required for a security clearance holder. See Personnel Security
Hearing (Case No. VSO-0125), 26 DOE ¶ 82,774 (1997). Generally, those who have shown themselves
willing to falsify or omit significant information in response to questions from DOE security personnel are
considered unacceptable risks. See, e.g., Personnel Security Hearing (Case No. VSO-0049), 25 DOE ¶
82,785 (1996), affirmed, 25 DOE ¶ 83,011 (OHA, 1996), terminated (OSA, 1996) (submission of false
information about DUI arrest on security form); Personnel Security Hearing (Case No. VSO-0041), 25
DOE ¶ 82,775 (1995) (failure to report judgments against the individual); Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 (1995) (failure to report marijuana arrests). The security program
is based on trust, and once an individual has breached that trust, then there is a question as to whether that
individual can be trusted to comply with the security regulations. Personnel Security Hearing (Case No.
VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995).

In considering the factors enumerated in 10 C.F. R. § 710.7(c), I note that the individual was a mature
adult at the time of the series of events that are described above, and there is ample evidence which would
lead me to conclude that many of his actions were deliberate. Additionally, I find that the individual did
not willingly disclose significant information about two of his alcohol-related traffic arrests, even after
repeated encounters with the DOE security office, until it was finally coaxed out of him in the December
1996 PSI. As the Hearing Officer noted in Personnel Security Hearing, Case No. VSO-0164 (January 12,
1998), appeal filed, “the contradictory nature of some of the individual’s responses reflect negatively on
the individual’s overall credibility and honesty.” Finally, while the individual did show contrition for some
of his erroneous actions in the past, at the hearing he offered more excuses than apologies. I therefore
conclude that the individual has failed to mitigate the more serious of the charges brought under Criterion
F. Accordingly, it is my opinion that his access authorization should not be reinstated.

Charges Under Criterion L

The charges of “unusual conduct” under Criterion L are based on the uncontested facts discussed above.
These charges include the individual’s violation in 1992 of a DOE Drug Certification, his record of three
arrests for DUI and one arrest for Driving With a Suspended License, and his admission to driving with a
suspended license on several occasions when he escaped detection. DOE Exhibit F at 2. In the context of
this case, Criterion L requires me to consider whether the individual’s actions tend to show that he is not
honest, reliable or trustworthy. Based on the record, I conclude that the individual has engaged in conduct
which tends to show that he is not honest, reliable or trustworthy.

According to the DOE Personnel Security Specialist who testified at the hearing, this pattern of “criminal
behavior,” including non-compliance with the DOE policy against illegal drug use, and repeated violation
of the traffic laws, raises a concern that the individual may not be trusted to abide by the rules and
regulations that are designed protect national security. Hrg. Tr. at 71. Illegal drug use also raises a concern
that the individual might susceptible to exploitation or coercion. Personnel Security Hearing (Case No.
VSO-0147), 26 DOE ¶ 82,792 (1997).

Analysis of Mitigating Evidence

I will now separately consider the individual’s claims of mitigation with respect to the security concerns
raised by his violation of a DOE Drug Certification in 1992, and the concerns based on his pattern of
traffic arrests and his failure to make a full and timely disclosure of information about his arrest history on

file:///cases/security/vso0125.htm
file:///cases/security/vso0125.htm
file:///cases/security/vso0049.htm
file:///cases/security/vsa0049.htm
file:///security/terminat.htm
file:///cases/security/vso0041.htm
file:///cases/security/vso0002.htm
file:///cases/security/vso0013.htm
file:///cases/security/vso0164.htm
file:///cases/security/vso0147.htm


Case No. VSO-0172, 27 DOE ¶ 82,762 (H.O. Mann april 3, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0172.htm[11/29/2012 1:33:47 PM]

the two security forms in 1995 and 1996, and in the January 1996 PSI.

a. Violation of Drug Certification

As noted above, in 1981, the individual signed a DOE Drug Certification in which he promised not to use
illegal drugs while holding a position requiring DOE access authorization. DOE Exhibit F at 2; Hrg. Tr. at
180-182. The individual tested positive for cocaine in 1992, and also admitted purchasing cocaine the same
year. 1993 PSI Tr. at 8.

An OHA Hearing Officer previously considered mitigating evidence for violation of a DOE Drug
Certification in Personnel Security Hearing (Case No. VSO-0045), 25 DOE ¶ 82,774 (1995). In that case,
although the Hearing Officer stated that “an individual’s use of [drugs] in violation of a DOE Drug
Certification raises serious issues of honesty, reliability, and trustworthiness above and beyond a violation
of DOE’s general anti-drug policy,” the individual was able to successfully mitigate the security concerns
arising from the violation. Id. at 85,659. The Hearing Officer recommended that the individual’s clearance
be restored. Id. at 85,662. Among the mitigating factors that the Hearing Officer considered significant
were: (1) evidence of rehabilitation; (2) elimination of the circumstances that may have caused the drug
abuse; (3) frequency and recency of the conduct; and (4) the length of time between execution of the Drug
Certification and the drug use. Id. When I apply the considerations which formed the basis for the Hearing
Officer’s recommendation in that opinion to the facts in this case, I find that this individual has mitigated
the concerns raised by his violation of the Drug Certification, which, it must be emphasized, took place
over five years ago.

First, the record contains substantial evidence of successful rehabilitation from the drug use that occurred
in 1992. A DOE consulting psychiatrist evaluated the individual in 1996 and found that the individual did
not have a substance abuse problem. Hrg. Tr. at 64. The DOE security office did not consider drug abuse
to be an issue in the 1997 Notification Letter and it was not mentioned in the Statement of Charges. Id. at
177. Five years have passed with no further episodes of illegal drug use by this individual. In fact, the
DOE Personnel Security Specialist testified that “ if you look at the time span, five years I think is more
than enough for rehabilitation and reformation, so he does meet that mitigating factor.” Id. at 74-75. The
DOE Personnel Security Specialist also testified that the individual stated “as a matter of record” that “he
would never use drugs again.” Id. Second, the stress in the individual’s life that led to his drug use appears
to have been substantially reduced as a result of his re-employment, the resultant improvement in his
financial situation, and the resolution of his marital problems. Id. at 135, 139. Third, there is evidence in
the record of the isolated nature of his past drug use, which was confined to one short period in 1992. Id.
at 158-162. As stated above, the DOE concluded that the individual does not have a current substance
abuse problem. Id. at 64. Finally, 11 years had passed from the signing of the Drug Certification until the
individual’s drug use in 1992. This is a substantial number of drug-free years, which tends to show that
the drug use occurred within an isolated period and was not characteristic of the individual’s conduct
while employed by the DOE contractor.

I conclude that the individual has made a convincing showing that his violation of DOE drug policy is
unlikely to recur due to his successful rehabilitation, the isolated nature of his past drug use, and the length
of time between signing the certification and the instance of drug use. See Personnel Security Hearing
(Case No. VSO-0045), 25 DOE ¶ 82,774 at 85,660-85,662. Therefore, I find that the individual has
successfully resolved the security concerns surrounding his violation in 1992 of the Drug Certification. As
indicated elsewhere, however, my favorable opinion on the Drug Certification charge is not sufficient to
warrant a recommendation to reinstate the individual’s clearance.

b. The Traffic Arrests and Driving with a Suspended License

The individual was arrested four times between 1993 and 1995 for alcohol-related traffic offenses. Id. at
136-138. This pattern clearly raises questions about the individual’s judgment and reliability. The behavior
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was not isolated (he was arrested four times in two years) and it was relatively recent (the last arrest
occurred approximately two years before the hearing). However, there is also evidence that the individual
successfully completed a mandatory course of alcohol rehabilitation after his second DUI arrest. Id. at
139. In addition, the individual testified that the pressures of raising two children alone after separating
from his wife occasionally forced him to drive on a suspended license in order to meet the children’s needs
for food and transportation. Id. at 138. While this mitigating evidence is favorable to the individual, it is
not enough to resolve the security concerns which ultimately arose as a consequence of his traffic
infractions.

c. Failure to Disclose Information to the DOE

The individual’s record of failing to disclose significant information about his history of alcohol- related
traffic arrests and driving with a suspended license clearly raises a security concern under Criterion L.
After a careful review of the evidence discussed above in connection with Criterion F, I find that the
individual has engaged in conduct which tends to show that he is not honest, reliable or trustworthy. There
is no mitigating evidence to excuse the individual’s omission of significant information about his arrest
history from the two security forms he completed in 1995 and 1996, and his failure to reveal this
information in the January 1996 PSI. In previous opinions, OHA Hearing Officers have stated that “[a]
good test of the individual’s honesty, reliability and trustworthiness is the individual’s willingness to
discuss events in a candid way with DOE personnel security specialists.” Personnel Security Hearing
(Case No. VSO-0148), 26 DOE ¶ 82,796 (1997), quoting Personnel Security Hearing (Case No. VSO-
0037), 25 DOE ¶ 82,778 (1995), affirmed (OSA 1996). As discussed in connection with Criterion F,
above, I find that the individual was far from candid in his interactions with security personnel. See also
Hrg.Tr. at 128-131; 145-148. The individual was a long-time DOE contractor employee who was well
aware that security officials were to be notified of arrests and serious traffic fines. If the individual had
corrected these omissions promptly by reporting the arrests to DOE once he realized his mistake, I might
be inclined to recommend reinstating his clearance. See Personnel Security Hearing (Case No. VSO-
0037), 25 DOE ¶ 82,778 (1995), affirmed (OSA 1996). Instead, he withheld information and gave
incomplete answers in two security forms and the January 1996 PSI, and finally made a full disclosure
only after extensive questioning during the December 1996 PSI. This behavior tends to show that the
individual is not honest, reliable, or trustworthy. Therefore, I must conclude that the individual has not
resolved the security concerns surrounding his omission of significant information about his traffic arrests
and his driving with a suspended license.

Conclusion

Based on the foregoing discussion, I find that the individual did make false statements to DOE on the two
security forms and in a PSI, and that he did withhold significant information that was relevant to his
eligibility for access authorization. Making false statements and withholding significant information by an
individual in the course of an official inquiry on a matter that is relevant to a determination of eligibility
for DOE access authorization raise serious issues of honesty and trustworthiness. Personnel Security
Hearing (Case No. VSO-0060), 25 DOE ¶ 82,788 (1996). After considering all of the evidence, I therefore
conclude that the individual has not resolved all of the security concerns raised under Criterion F, 10
C.F.R. § 710.8(f). For the same reasons, I find that he has not resolved all of the security concerns raised
under Criterion L, 10 C.F.R. § 710.8(l).

For the reasons explained in this Opinion, I find that the individual has failed to show that reinstating his
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I recommend that the individual's access authorization not be
reinstated.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
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receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals

Date: April 3, 1998
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February 19, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:September 9, 1997

Case Number: VSO-0173

This opinion concerns the eligibility of XXXXXXXXXXXXX (“the individual”) for continued access
authorization under the regulations set forth at 10 C.F.R. Part 710, “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.(1)The individual’s
access authorization was suspended by a local security office of the Department of Energy (the DOE
Office). In this Opinion, I will consider whether, based on the record before me, the individual’s access
authorization should be restored.

I. Procedural Background

On May 27, 1997, the individual, an employee of a contractor at a DOE facility, contacted the facility's
Employee Assistance Program (EAP) to obtain treatment for his cocaine use. The DOE Office was notified
of his request and on June 10, 1997, it conducted a Personnel Security Interview (PSI) with the individual.
The DOE Office subsequently determined that the individual's admissions in the PSI regarding his cocaine
use constituted derogatory information indicating that the individual used a drug listed in the Schedule of
Controlled Substances established pursuant to Section 202 of the Controlled Substances Act of 1970. See
10 C.F.R. § 710.8(k) (Criterion K). Additionally, the DOE Office determined that the individual's
admissions in the PSI that he used cocaine despite having signed a Drug Certification and knowing that his
use violated DOE's and his employer's policies indicated that the individual had engaged in unusual
conduct which tended to show that he is not honest, reliable, or trustworthy or furnished reason to believe
that he may be subject to pressure, coercion, exploitation or duress that could cause him to act contrary to
the best interests

of the national security. See 10 C.F.R. § 710.8(l) (Criterion L). Consequently, the DOE Office requested
from the Director of the Office of Safeguards and Security the authority to conduct an administrative
review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter. See 10 C.F.R. §
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710.21. That letter informed the individual that information in the possession of the DOE created a
substantial doubt concerning his eligibility for access authorization. In accordance with 10 C.F.R. §
710.21, the Notification Letter included a statement describing the derogatory information. The
Notification Letter also stated that the individual was entitled to a hearing before a Hearing Officer in
order to resolve the substantial doubt regarding his eligibility for access authorization. The individual sent
a request for a hearing to the DOE Office. The DOE Office forwarded the individual’s request for a
hearing to the DOE’s Office of Hearings and Appeals. On September 11, 1997, I was appointed the
Hearing Officer in this matter.

In accordance with 10 C.F.R. § 710.25(e) & (g), a hearing was convened. (2) At the hearing, DOE Counsel
presented one witness, a Personnel Security Specialist (PSS). The individual testified on his own behalf
and presented testimony from the following witnesses: a board certified Addiction Medicine physician
(physician); his EAP Counsellor; a neighbor; and a co-worker. DOE Counsel submitted 12 exhibits and
the individual submitted one exhibit into the record of the present case. I also convened a posthearing
telephone conference on January 14, 1998 to receive additional testimony from the individual and the
physician. (3)

II. Findings of Fact

My findings are based upon the information stated in the Notification Letter, the submitted Exhibits and
the testimony presented at the hearing and in the posthearing telephone conference.

In February or March 1995, the individual met a woman with whom he would subsequently have a
romantic relationship (ex-girlfriend). Transcript of June 10, 1997 Personnel Security Interview (PSI) at 11;
Transcript of December 3, 1997 Hearing (Tr.) at 108. She subsequently moved in and lived with the
individual on an intermittent basis. PSI at 10-11. On one occasion in December 1996, the individual, with
his ex-girlfriend, snorted some powdered cocaine and then smoked crack cocaine. PSI at 21-25. The
individual's next use of cocaine occurred in February 1997 when he smoked three or four "rocks" of crack
cocaine along with his ex-girlfriend in the bedroom of his residence. Id. at 27-31, 37. Thereafter, the
individual would smoke crack cocaine with his ex- girlfriend once a month through May 1997. Id. at 33.
Thus, during this period, the individual used cocaine on five occasions. PSI at 33; 1/14 Tr. at 138. On each
of these occasions his ex-girlfriend would purchase the cocaine. PSI at 33-34; Tr. at 110. During the
period of time he used cocaine, the individual was aware of DOE's and his employer's policies banning the
use of illegal drugs as well as a Drug Certification he signed in December 1992. PSI at 56-57, 74-75. The
Drug Certification stated that the individual would not use illegal drugs and that use of such drugs could
result in the loss of his clearance. DOE Exhibit (Ex.) 6.

After the individual's last use of cocaine in May 1997, the individual decided to seek medical attention for
his cocaine use. PSI at 9, 32-39. At this time, the individual also asked his ex-girlfriend to move out of his
residence. Id. at 16-17. The individual was motivated to seek attention because his most recent use had
been on a weekend while his daughter was at his residence, which conduct, he believed, could jeopardize
his custody arrangement for his daughter. Id. at 32, 39; Ex. 7 (June 10, 1997 Mental Health Discharge
Summary). The individual notified EAP officials on May 27, 1997 that he wished to receive help with his
cocaine use. PSI at 40. After being referred to a treatment facility, the individual was diagnosed as
suffering from "cocaine dependence, episodic," and was subsequently admitted to a intensive daily
treatment program for substance abuse at a treatment facility that lasted for two weeks. Ex. 7 (June 10,
1997 Mental Health Discharge Summary); Tr. at 11, 111. (4)The individual completed that program and
entered an intensive outpatient program, entailing attendance three times a week, which he completed in
two months. Tr. at 11, 111. The programs included attendance at twelve-step support groups such as
Cocaine Anonymous, Narcotics Anonymous or Alcoholic Anonymous three or four times a week as well
as urine drug testing. Tr. at 39-40. The individual now attends a voluntary aftercare program (Aftercare) at
the treatment facility once a week. Tr. at 17, 111; Transcript of January 14, 1998 posthearing telephone
conference (1/14 Tr.) at 149. Other than the individual's first urine drug test conducted at the treatment
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facility all of the individual's urine drug tests have been negative. Tr. at 11, 46; Ex.7. In September 1997,
the individual signed a recovery agreement with the DOE facility where he is employed in which he
agreed, among other things, to submit to 12 random urine drug tests, to continue to attend the Aftercare
program and attend twelve-step meetings once or twice a week. Id. at 45; Ex. 11. As of the date of the
hearing, the individual has complied with all of the terms of his recovery agreement. Id. at 46.

III. Analysis

The DOE regulations state that "[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Among the factors I have
considered in rendering this Opinion concerning the individual's eligibility for access authorization are the
following: the nature, extent, and seriousness of his conduct; the circumstances surrounding the conduct;
including knowledgeable participation; the frequency and recency of the conduct; his age and maturity at
the time of the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for his conduct; the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence. See 10 C.F.R.
§§ 710.7(c), 710.27(a).

It must be emphasized that a DOE administrative review proceeding under 10 C.F.R. Part 710 is not a
criminal case in which the burden is on the government to prove the defendant guilty beyond a reasonable
doubt. See Personnel Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 at 85,834, aff'd, 25 DOE
¶ 83,016 (1996) (VSO-0078). In this type of case, we are dealing with a different standard, one that is
designed to protect national security interests. A hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that granting him access authorization
"would not endanger the common defense and security and would be clearly consistent with the national
interest." VSO-0078, 25 DOE at 85,834 (quoting 10 C.F.R. § 710.27(d)). This standard implies that there
is a strong presumption against the granting or restoring of a security clearance. See Personnel Security
Review (Case No. VSA-0057), 25 DOE ¶ 83,009 at 86,539 (1996) (citing Dep't of Navy v. Egan, 484 U.S.
518, 531 (1988), and Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991)). Consequently, it is necessary and appropriate to place the burden of persuasion on the individual
in cases involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶
82,752 at 85,511 (1995). As discussed below, after carefully considering the entire record, I find that the
individual has not met this burden.

A. Criterion K

The facts concerning the individual's admitted use of cocaine are undisputed in this case. Consequently, I
believe that DOE properly invoked Criterion K in suspending the individual's access authorization.
Criterion K raises many potential security concerns. At the hearing, the Personnel Security Specialist
testified as to the security concerns. First, the individual's use of an illegal substance, cocaine, indicates
that the individual willingly and knowingly chose to break the law and DOE security rules and
regulations. Tr. at 75. Second, since cocaine is a mind-altering substance, an individual's judgement and
reliability could be affected. Id. Lastly, since cocaine is an illegal substance, the individual could become
dependent on the criminal element of society. Id. The security concerns identified by the Personnel
Security Specialist have been recognized by Hearing Officers in other cases. See, e.g., Personnel Security
Hearing (Case No. VSO-0116), 26 DOE ¶ 82,765 at 85,602 (1997).

In an attempt to mitigate the security concerns raised by his use of cocaine, the individual presented
testimony from witnesses and various exhibits to show that he is rehabilitated from his cocaine use and
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that he will not use illegal substances in the future. Specifically, the individual submitted his medical
records and urine drug testing reports from the treatment facility. See Ex. 7. Each of the drug testing
reports were negative except for the initial test taken on his admission to the treatment facility. (5) See id.

At the hearing, the individual's EAP counselor testified that the individual voluntarily contacted her
concerning his cocaine use and that she referred him to a treatment facility. Tr. at 50. She also testified,
that after the individual completed the treatment program at the facility, he entered into a recovery
agreement mandating that he continue with the once a week treatment (Aftercare) program at the facility,
attend one or two 12-Step meetings a week, and provide samples for monthly urine drug testing. Id. at 44.
She further testified that the individual has complied with all of its conditions and that all of his alcohol
and drug tests since entering the contract in September 1997 have been negative. Id. at 46. The EAP
counsellor stated that she believed the individual's account of the extent of his drug use was accurate. Id.
at 51. She also stated that in her opinion the individual's prognosis was "better than average." Id. at 52. The
EAP counsellor also believes that if the individual would now encounter a significant life stress he would
react in a manner without the use of drugs. Id. at 54.

The individual's treatment facility physician testified extensively as to the treatment the individual received
as well as the individual's prognosis regarding illegal drug use. His testimony is summarized below. The
individual entered treatment at the end of May 1997 and was treated in the treatment facility's treatment
program daily for two weeks. Tr. at 11. The individual was then transferred to an intensive outpatient
program that lasted for two months, after which he was discharged. Id. at 11, 17. The individual's
treatment program included attendance of a minimum of three or four 12-step support groups (Narcotics
Anonymous or Alcoholics Anonymous) per week. Id. at 39-40. Since then, he has participated in the
voluntary Aftercare program once a week. Id. at 11, 17. The individual's physician treated him while he
was a patient at the treatment facility and has seen him as an outpatient. Id. at 11. All the individual's urine
drug tests obtained by the treatment facility, other than the first test performed June 10, 1997, were
negative. Id.

The physician further testified that the individual had been completely rehabilitated and that there was very
little chance the individual would ever relapse and use illegal substances again. Tr. at 12, 18-20, 25-26, 40.
He pointed out several factors upon which he based his opinion. First, the individual's drug use was
limited to four or five occasions. Id. at 12. Next, the individual, in reporting himself, was willing to risk
his employment in order to stop his cocaine use. Id. at 12. He also pointed out that the individual's access
to cocaine came only from his ex-girlfriend with whom he had an "enmeshed" relationship and the
individual no longer had contact with her. Id. at 13-14, 27, 29. The physician also stated that the individual
experienced such "inner turmoil" from his illegal drug use that it is unlikely he would be able to maintain
an addiction to illegal drugs. Tr. at 12. (6) The physician concluded, at the hearing, that the individual was
rehabilitated and reformed. Id. at 18.

The individual testified as to his involvement with cocaine and his treatment program. Tr. at 108-12. He
stated that despite recent stresses he was able to maintain his abstinence from illegal drugs and alcohol. Id.
at 114. Further, he stated that his job and being a good parent to his daughter were the most important
things in his life. Id. He testified that he believes that he is rehabilitated and reformed. Id. at 115. He also
testified that, since his completion of the treatment program, he had visited his ex- girlfriend and her son
on several occasions at her parents' house and had spent time alone with his ex- girlfriend and her son. Id.
at 112-13 and 123-24; see 1/14 Tr. at 140-41. He stated that while he does not and cannot have a
relationship with his ex-girlfriend, he does has a relationship with her son. Tr. at 112; see 1/14 Tr. at 141.
Further, the individual testified that, because the individual grew up without a father, he finds it difficult to
break off his relationship with his ex-girlfriend's son. Tr. at 112.

Because the physician based his opinion in part on his belief that the individual had broken off contact
with his ex-girlfriend and, in fact, the individual maintained some contact with her, I asked the physician
to provide additional testimony at the posthearing telephone conference. I asked the physician to consider
the facts regarding the individual's continued contact with his ex-girlfriend and her family to determine if
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these facts changed his opinion as to the individual's rehabilitation.

The physician testified that in light of the facts surrounding the individual's contact with his ex- girlfriend,
his opinion as to the individual's prognosis had changed. 1/14 Tr. at 146-47. He stated that if the individual
has "any level" of contact with his ex-girlfriend, the individual's risk of relapse increases. Id. at 146. The
physician based his conclusion based on the fact that the individual had been "emotionally enmeshed" with
his ex-girlfriend and that the individual explained his cocaine use as resulting from that relationship. Id.
Further, the physician noted that the individual's ex-girlfriend had been the individual's sole source of
cocaine. Id. The physician also testified that it was "extremely poor judgment" for the individual to
maintain contact with his ex-girlfriend or her family and that, in maintaining contact, the individual was
"playing with dynamite." Id. at 147. He also testified that until the week prior to the posthearing telephone
conference he was unaware that the individual had resumed contact with his ex-girlfriend. Id. While the
individual reported to the physician that he once met his ex-girlfriend at a community event in the fall, he
also told the physician that he would never see her again. Id. The physician stated that in his opinion he
did not think the individual could have a relationship with his ex-girlfriend's son or her family without
having a relationship with her. Id.

The physician also testified that he had consulted with the leader of the individual's Aftercare group. 1/14
Tr. at 149. The physician stated that the leader informed him that the group warned the individual that
maintaining contact with his ex-girlfriend was a problem. Id. The physician further stated that he had also
been informed that the individual told his Aftercare group that he felt powerless over his situation
concerning his ex-girlfriend. Id. at 150. In response to a question as to whether the individual is reformed
and rehabilitated, the physician testified that the individual had completed his treatment program and that
his chance of relapse was low. Id. at 148. However, the physician testified further that the individual, in
continuing contact with his ex-girlfriend's family, was exhibiting relapse behavior. Id. The physician
defined relapse behavior as behavior that would increase the likelihood for a potential relapse. Id.

After reviewing all of the evidence and testimony, I find that the individual has not demonstrated sufficient
evidence of reformation and rehabilitation to mitigate the security concerns raised by his use of cocaine.
(7) The individual, as of the date of the date of the hearing, was no longer using cocaine, other illegal
drugs or alcohol and has been abstinent from of these substances for six months. The record indicates that
the individual used cocaine only five times and that he voluntarily reported himself to the DOE for
treatment. Additionally, the record shows that the individual has completed a program at a treatment
facility for his cocaine use. However, the testimony of the individual's physician raises sufficient doubts
regarding the individual's rehabilitation and his risk of relapse such that I do not believe that the security
concerns raised by his cocaine use have been mitigated.

Upon learning that the individual still maintained contact with his ex-girlfriend, the individual's physician
substantially changed his opinion on whether the individual had been reformed and rehabilitated and on
the individual's risk of relapse. When asked at the posthearing conference call about his opinion as to
whether the individual was rehabilitated and reformed, the individual's physician testified,

I'm not sure I can answer that. I think he completed treatment satisfactorily. His prognosis is still good. I
think the possibility of a relapse is still low, but this [his continued contact with his ex-girlfriend] changes
everything. I think that this behavior we would consider relapse behavior. He may not be using the drugs,
but he's associating or putting himself in contact with a known drug user, somebody that has almost cost
him everything, and we would consider this relapse behavior even though he may not have already used
the drugs.

.

1/14 Tr. at 148. I find it significant that the individual's physician did not offer a clear opinion affirming,
as he did in the December 3 hearing, the individual's rehabilitation. Further, while stating that the
individual's risk of relapse was "low" he also testified that the individual was exhibiting "relapse behavior"
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by continuing to maintain contact with his ex-girlfriend and her family. The physician testified that the
individual had declined to follow the advice given by his Aftercare group to stay away from his ex-
girlfriend or her family. At best, the physician's testimony presents mixed evidence to support the
individual's claim that he is rehabilitated from his cocaine use and raises significant doubts about his risk
of relapse.

The testimony of the EAP Counsellor indicates that the individual's prognosis for abstinence from cocaine
was "better than average." However, her testimony is not sufficient to outweigh the doubts raised by the
physician's testimony. From the testimony presented, I believe the physician had more extensive
knowledge of the individual because he supervised the individual's treatment at the treatment facility. I
also believe that the physician's background as an board certified Addiction Medicine specialist makes him
more authoritative in evaluating the individual's prognosis. The EAP Counsellor has a limited role in
facilitating the individual's recovery. That role was get the individual involved in treatment and to monitor
his treatment progress for his employer. Tr. at 45. In sum, I find the physician's testimony to be more
convincing on the issue of the individual's rehabilitation and risk of relapse.

I have also taken into account the individual's testimony that he would be willing to not have contact with
his ex-girlfriend if his physician recommends it. See 1/14 Tr. at 143-44. However, this statement does not,
in itself, provide sufficient assurance to negate the concerns raised by his physician's testimony. At the
hearing, the individual testified that while he needs to sever his ties with his ex- girlfriend's son he "does
not know how to do that with him." Tr. at 124. This statement supports the physician's testimony that the
individual informed his Aftercare group that he feels powerless over his contacts with his ex-girlfriend and
her son. 1/14 Tr. at 150. Given this testimony, I am not sufficiently convinced that I can rely on the
individual to make this change.

I believe that the individual has made significant progress in his recovery from cocaine use and I
commend him for reporting his cocaine usage to the DOE. However, as of this point in time, I find that the
individual has failed to present sufficient evidence to convince me that he is reformed and rehabilitated or
that his risk of relapse is low enough to mitigate all the security concerns raised by his cocaine use. (8)

B. Criterion L

In the Notification Letter the DOE alleged that the individual used cocaine despite his promise contained
in his 1992 Drug Certification that he would not use illegal drugs. Furthermore, the DOE contends that the
individual was aware of DOE's and his employer's policies banning the use of illegal drugs. Consequently,
the DOE believes that the individual has demonstrated untrustworthy behavior as described by Criterion L.
The individual has admitted each of these allegations. Consequently, I find that DOE properly invoked
Criterion L in suspending the individual's clearance. The individual's failure to honor his Drug Certification
and his violation of DOE's and his employer's drug policies raises an important security concern. The PSS
testified that the individual's conduct is a concern because the DOE bases its security programs on trust.
Tr. at 91. This concern has been recognized in other security clearance hearings. See Personnel Security
Hearing (Case No. VSO-0136), 26 DOE ¶ 82,778 at 85,694 (1997).

The individual introduced evidence to mitigate the concern his conduct raised. Specifically, the individual
pointed out that his drug use was limited and that he self-reported to the DOE. The individual argues that
he is reformed and rehabilitated himself and has submitted testimony from his treating physician and his
EAP Counsellor regarding his treatment. The individual also submitted a memorandum from one of his
co-workers. See Ind. Ex. 1 (October 30, 1997 memorandum). The memorandum states that the co-worker
has worked with the individual since 1991 and that the individual is an extremely capable and competent
worker who is able to function in a "charged" team environment. Id. The co-worker states that the
individual has contributed to the success of many projects. Id.

At the hearing, the individual also presented testimony from a neighbor and another co-worker. The
neighbor testified that he has known the individual for approximately two years, but that the individual had
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moved approximately six months ago. Tr. at 62, 66. The neighbor testified he had never observed the
individual using drugs. He stated that in his opinion the individual possessed a fine character and that he
believed the individual was an honest person. Tr. at 67. The co-worker testified that he had worked with
the individual every day for a number of years. Tr. at 83. The co- worker also testified that he believed the
individual was an honest person and that the individual had never exhibited bad judgment. Id. at 85, 87.
Further, the co-worker stated that the individual had never appeared intoxicated at work or had done
anything to put the national security at risk. Id. at 85-87. The co-worker testified that he would rank the
individual's trustworthiness, reliability and honesty extremely high despite his knowledge that the
individual had self-reported to DOE that he had used cocaine. Id. at 87.

The record indicates that the individual is an extremely competent worker. This type of evidence, while
helpful, is insufficient to mitigate a security concern absent other evidence of mitigation,

rehabilitation, or reformation. See Personnel Security Hearing (Case No. VSO-0109), 26 DOE ¶ 82,783 at
85,734 (1997).

Other than the individual's knowing violation of his Drug Certification and disregard of DOE's and his
employer's policies regarding illegal drug use, I am unaware of any other act of untrustworthiness or
unreliability. See Tr. at 91 (PSS testimony that DOE office has no other information that the individual has
been dishonest). The testimony indicates that, apart from his use of cocaine, the individual is perceived by
others as an honest person. Further, I note that the individual eventually reported his drug use to DOE
after approximately six months. Despite this evidence, I do not believe that the individual has fully
mitigated the security concern raised by his conscious disregard of his Drug Certification and DOE's and
his employer's drug policies. The evidence before shows that the individual's acts of untrustworthiness
resulted directly from his use of cocaine. With this nexus, I believe that the individual trustworthiness
would become in doubt with resumed cocaine use. As discussed above, the individual's physician's
testimony creates some doubt regarding the individual's possibility of remaining abstinent from cocaine
use. In light of the individual's relatively recent prior history in violating a promise made to DOE and the
concerns about the individual's potential for relapse, I can not find that the individual has sufficiently
mitigated the Criterion L security concerns.

IV. Conclusion

In the above findings of fact and analysis, I have found that there is significant derogatory information in
the possession of the DOE Office to provide a sufficient basis for invoking 10 C.F.R. § 710.8(l). I find that
the individual has failed to sufficiently mitigate the security concerns raised by the derogatory information.
In view of the record before me, I am unable to find that restoring the individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the individual’s access authorization should not be restored.

Either the Office of Security Affairs or the individual may file a request for review of the Hearing
Officer’s Opinion within 30 calendar days of receipt of the Opinion. 10 C.F.R. § 710.28(a). Any such
request must be filed with the Director, Office of Hearings and Appeals, 1000 Independence Ave., S.W.,
Washington, D.C. 20585-0107, and served on the other party. The party seeking review of the Opinion
must file a statement identifying the issues on which he or she wishes the OHA Director to focus. This
statement must be filed within 15 calendar days after the party files the request for review. The party
seeking review must serve a copy of the statement on the other party, who may file a response within 20
days of receipt of the statement. 10 C.F.R. § 710.28(b).

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals
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Date: February 19, 1998

(1)”An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or clearance.

(2)Prior to the hearing, I held a pre-hearing telephone conference with the DOE Counsel and the
individual as required by 10 C.F.R § 710.25(f).

(3)I closed the record in this matter on January 21, 1998 after I received the transcript of the January 14,
1998 posthearing telephone conference. .

(4)The individual was also diagnosed as suffering from "alcohol dependence, episodic," and "dysthymia."
Tr. at 37; See Ex. 7 (June 10, 1997 mental health discharge summary). The Notification Letter did not
refer to these diagnoses in its description of derogatory information. Consequently, I have not considered
these diagnoses in making my recommendation in this Opinion.

(5)To establish that his use of cocaine was limited, the individual also submitted the results of DOE drug
tests taken on August 27, 1993, September 21, 1994 and June 7 and 12, 1996, all of which were negative.
See Ind Ex. 1.

(6)The physician also testified that he recommended the individual enter into a two year aftercare contract
with EAP official and that the individual had entered into an initial one year contract. Tr. at 17-18. He
also stated that the contract, which has provisions for urine drug testing, would help the individual
establish that he was maintaining sobriety and also provide him with motivation to prevent a relapse
should he experience adverse life situations. Id. at 19.

(7)The individual and DOE each presented testimony on the issue of whether the individual met the
disqualifying and mitigating factors outlined in the Department of Energy Adjudicative Guidelines
Determining Eligibility for Access to Classified Matters and Special Nuclear Materials (Ex. 9). See e.g.
Tr. at 22-37, 55-60, 76-82, 90-100. These guidelines are used by DOE officials to assist in the
determination as to whether an individual is eligible for an access authorization. Because Part 710 directs
me to make a recommendation based upon the considerations listed in section 710.7(c), I will not make a
specific finding regarding the factors listed in the guidelines for Criteria K and L. However, I have
considered all of the testimony presented to the extent they relate to the considerations cited in section
710.7(c).

(8)The DOE presented testimony from the PSS and other documentary evidence indicating that the DOE
believes an individual should have a minimum of 12 months of abstinence before it considers an
individual as reformed from drug use and that the individual in this case has not been abstinent for a
sufficient period of time to be considered reformed. Tr. at 77, 96; Ex. 12. Because I believe that the other
evidence before me does not sufficiently establish that the individual is reformed or rehabilitated from his
cocaine use, I need not address this argument.
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January 9, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:September 9, 1997

Case Number: VSO-0174

This Opinion concerns the eligibility of XXXXXXXXXXX (the individual) for continued access
authorization (1) under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access to
Classified Matter or Special Nuclear Material.” The individual’s access authorization was suspended by
one of the Department of Energy’s (DOE) Operations Offices. As explained below, it is my opinion that
the individual’s access authorization should not be restored.

I. Procedural Background

The individual has been employed since XXXX by a subcontractor at a DOE facility in a position that
requires an access authorization. During this period, the individual has also been required to submit to
annual physical examinations and blood tests. In January 1997, laboratory results from blood samples
taken during the individual’s annual medical examination revealed abnormalities in the individual’s liver
function. On January 27, 1997, a physician from the on-site medical department (OMD) at the facility
where the individual is employed informed the individual that she was concerned about his alcohol-related
medical problems as noted by the individual’s elevated liver function tests, and referred the individual to a
licensed clinical psychologist (Clinical Psychologist) at the facility. The Clinical Psychologist evaluated
the individual and diagnosed him as Alcohol Dependent with Physiological Dependence under the
Diagnostic and Statistical Manual of Mental Disorders, 4th edition (DSM-IV). The individual was
subsequently referred to the Employee Assistance Program (EAP) for psychological screening and follow-
up counseling and monitoring.

On March 21,1997, a personnel security specialist from the DOE Operations Office that oversees the
individual’s work facility conducted a Personnel Security Interview (PSI) with the individual to explore
his use of alcohol. After the PSI, the DOE referred the individual to a board-certified psychiatrist (DOE
consultant-psychiatrist) for a mental evaluation. The DOE consultant-psychiatrist examined the individual
on June 4, 1997, and memorialized his findings in a report dated June 25, 1997 (Psychiatric Report). In the
Psychiatric Report, the DOE consultant-psychiatrist diagnosed the individual as suffering from Alcohol
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Dependence with Physiological Dependence in Early Partial Remission, and opined that there was not yet
adequate evidence of rehabilitation or reformation.

On August 7, 1997, the DOE commenced this administrative review proceeding by issuing a Notification
Letter to the individual which identified the derogatory information that cast doubt on his continued
eligibility for access authorization. See 10 C.F.R. § 710.21. That information included the following: the
individual’s laboratory results revealing that the individual has elevated liver enzymes; the diagnosis and
recommendations contained in the Psychiatric Report; and the individual’s admissions in the March 21,
1997 PSI regarding his alcohol use. According to the DOE, all this derogatory information concerning the
individual’s alcohol use falls within the purview of 10 C.F.R. § 710.8 (j) (Criterion J). Criterion J
concerns, in pertinent part, information that reveals that a person has been, or is, a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist, other licensed physician or
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse. 10 C.F.R. §
710.8(j).

On August 25, 1997, the individual filed a Response to the matters raised in the Notification Letter and
requested an administrative review hearing to resolve those matters. The DOE transmitted the individual’s
hearing request to the Office of Hearings and Appeals (OHA) Director pursuant to the provisions of 10
C.F.R. § 710.25(a) on September 9, 1997. The OHA Director appointed me as Hearing Officer in this case
on September 11, 1997. 10 C.F.R. § 710.25(b). I convened a hearing in this matter. See 10 C.F.R. §
710.25(g). At the hearing, the individual represented himself and testified on his own behalf. In addition,
the individual called his wife, his supervisor, his EAP counselor and four of his colleagues to testify on his
behalf. The DOE presented five witnesses at the hearing: the individual, the individual’s wife, the DOE
consultant-psychiatrist, the individual’s supervisor, and a DOE personnel security specialist. I received the
hearing transcript and closed the record in this case on December 12, 1997.

II. Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). In resolving questions about the individual’s access
authorization, I must consider the relevant factors and circumstances connected with the individual’s
conduct. These factors are set out in § 710.7(c):

the nature, extent and seriousness of the conduct; the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation of his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

It is the totality of these facts and circumstances that sheds light on whether the individual could fail to
perform his security responsibilities adequately. Although it is impossible to predict with absolute certainty
an individual’s future behavior, as Hearing Officer in this case, I must make a predictive assessment. In
this regard, the burden is on the individual to demonstrate that restoring his access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
After careful consideration of all the evidence and testimony presented in this proceeding, I conclude that
the individual has not met his burden in this case.

III. Findings of Fact
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The relevant facts in this case are largely uncontested. The individual has a long history of heavy drinking.
He first began using alcohol in 1975 when he entered boot camp after enlisting in the Army. See Exhibit
18 at 2. According to the individual, from 1975 to 1981, he drank to intoxication nearly every Friday and
Saturday night. Id. The individual’s drinking continued after he left the Army in 1981 to work in
construction from 1981 to 1985. Id. During this period of time, the individual stated that he drank three or
four times per week, sometimes drinking at work. (2) The individual acknowledged that he experienced an
alcoholic blackout around 1981 or 1982 after drinking a fifth of whiskey. As a consequence, he rolled his
truck over. According to the individual, his wife then began to express concern about his drinking. Exhibit
19 at 2.

The individual admitted that in 1985 he drank as many as 12 beers a day. He further claimed that
thereafter he decreased his alcohol consumption to seven or eight beers a day, while still drinking about
12 beers a day on the weekend. Exhibit 18 at 3. However, the individual indicated that since working for
the DOE in XXXX, he has never drunk at work and does not have a history of DWI arrests. Id.

According to his annual blood test results from 1989 to the present, the individual’s liver function has
gradually worsened over the years due to his alcohol use. On XXXXXXXXX, the individual underwent
his annual physical examination and blood tests. On XXXXXXXXX, the OMD Physician informed the
individual that his liver function tests, particularly the individual’s Gamma Glutamyl Transpeptidase
(GGT) levels, showed the highest elevation of any of the previous years. Transcript of Personnel Security
Hearing (Tr.) at 12. In discussing the results with the individual, the OMD Physician made it clear that if
the individual did not cease drinking, his liver and general physical health would be further compromised.
Id. at 13. She subsequently referred the individual to the facility’s Clinical Pychologist for evaluation and
for follow-up counseling with the EAP counselor.

In an evaluation conducted on XXXXXXXX, the Clinical Psychologist diagnosed the individual as having
Alcohol Dependence with Physiological Dependence. He concluded that if the individual did not
discontinue drinking alcohol, his capacity to exercise judgment and to perform satisfactorily at the facility
would be significantly compromised. Exhibit 19 at 1. The Clinical Psychologist further recommended that
the individual immediately enter counseling and treatment with the EAP counselor and begin Alcoholics
Anonymous (AA) sessions. Shortly after his evaluation with the Clinical Psychologist the individual began
his first session with the EAP counselor on XXXXXXX. Exhibit 18 at 2; Tr. at 21. The individual testified
and the EAP counselor confirmed that he began to see the EAP counselor on a weekly basis beginning in
February 1997, for approximately 30 sessions. Id.; Tr. at 101. These counseling sessions addressed the
individual’s alcohol use as well his depression which is centered around the death of his mother. Tr. at
100. (3) The EAP counselor strongly recommended that the individual establish and maintain complete
sobriety, continue his counseling sessions and attend AA. He further subjected the individual to five
random substance abuse tests during the course of his counseling sessions. Id. at 101. The results of these
five random drug tests were negative. Id.; Exhibit A.

In early June 1997, the DOE sent the individual to a DOE consultant-psychiatrist for a mental evaluation.
The DOE consultant-psychiatrist conducted an hour and a half interview of the individual and
administered the Minnesota Multiphasic Personality Inventory -II (MMPI-II) test to him. In addition, the
DOE consultant-psychiatrist conducted laboratory testing, including a urine screen and a panel of twenty
blood chemistry tests as part of the individual’s evaluation. Based on the interview, the results of the
MMPI-II and the results of the blood tests showing elevated GGT levels and other liver function tests, the
DOE expert opined that the individual is Alcohol Dependent with Physiological Dependence in early
Partial Remission. Psychiatric Report at 6.

At the time of the mental evaluation, the individual informed the DOE consultant-psychiatrist that he had
maintained his sobriety for over four months prior to the evaluation. However, the DOE consultant-
psychiatrist questioned whether the individual had maintained total sobriety due to his continued
abnormally elevated liver function tests. Based on the individual’s diagnosis, his laboratory tests and the
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relatively short period of total sobriety, the DOE consultant-psychiatrist stated that there is not yet
adequate evidence of rehabilitation and reformation. With respect to the length of time and type of
treatment that would be necessary for adequate evidence of rehabilitation, the DOE consultant-psychiatrist
recommended that two years, or an additional one and a half years of treatment and sobriety would be
necessary for adequate evidence of rehabilitation, as well as ongoing support in the form of AA meetings
at least twice weekly. Psychiatric Report at 9. He further recommended that the individual undergo
monthly blood testing until his liver function levels return to normal. Id.

IV. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in this case
and the testimony of the witnesses presented at the hearing. As indicated below, I find first that the DOE
properly invoked 10 C.F.R. § 710.8(j) in suspending the individual’s security clearance. In resolving the
question of whether the individual’s access authorization should be restored, I have been guided by the
applicable factors prescribed in 10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the
individual’s access authorization should not be restored. I find that a restoration would endanger the
common defense and security and would be clearly inconsistent with the national interest. 10 C.F.R. §
710.27(a). The specific findings I make in support of this recommendation are discussed below.

A. Derogatory Information

The derogatory information in this case arises from the individual’s consumption of alcohol. The facts
concerning the individual’s consumption of alcohol are not disputed by the individual, who acknowledges
that he is an alcoholic. PSI at 25. The individual has had increasing abnormalities in his liver function tests
from 1989 to January 1997 due to alcohol damage. On January 21, 1997, the individual’s blood tests
revealed the highest level of elevation of liver function tests of any of the other previous years tested.
These liver function tests included the testing of the individual’s GGT levels, which is often a sensitive
laboratory indicator of heavy drinking.

Further evidence in the record indicates that both the Clinical Psychologist and the DOE consultant-
psychiatrist found that the individual suffers from Alcohol Dependence with Physiological Dependence.
Psychiatric Report at 6. The results of the blood tests administered by the DOE consultant-psychiatrist to
the individual on June 4, 1997 reveal that the individual’s GGT and other liver enzymes continue to be
highly elevated.

Based on the facts enumerated above, I find that the DOE properly invoked Criterion J when it suspended
the individual’s access authorization. It was reasonable for the DOE to conclude that the individual’s
alchohol use, which began in 1975 and has compromised his physical health, might impair the
individual’s judgment and reliability and prevent the individual from safeguarding classified matter or
special nuclear material. See Tr. at 95. It is for this reason that Hearing Officers in DOE security clearance
proceedings have consistently found that alcohol abuse, alcohol dependence and the habitual excessive use
of alcohol raise important security concerns. See, e.g., Personnel Security Hearing (Case No. VSO-0079),
25 DOE ¶ 82,803 (1996); Personnel Security Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758, aff’d, 25
DOE ¶ 83,006 (1995); Personnel Security Hearing (Case No. VSO-0042), 25 DOE ¶ 82,771 (1995).

B. Mitigating Factors

A finding of derogatory information does not end the evaluation of the evidence concerning the
individual’s eligibility for access authorization. The regulations state that “[t]he decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.” 10
C.F.R. § 710.7(a). In the present case, the individual maintains that there are mitigating factors that
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alleviate the agency’s security concerns and justify the restoration of his security clearance. In support of
his position, the individual states that he is participating in alcohol rehabilitation in the form of attending
AA meetings and will continue his counseling with the EAP counselor, that he has totally abstained from
alcohol since June 1997, that he has no intention to resume drinking, and that he has never consumed
alcohol while working for DOE. He further maintains that his drinking has never interfered with his job
performance.

At the hearing, there was considerable testimony that the individual has been a trustworthy, well- qualified
and conscientious employee. The individual’s supervisor testified that the individual is an exemplary
employee, one who performs his duties “in a manner that is commensurate with a fully qualified, fully
competent “ employee. Tr. at 75. His supervisor further testified that he has never seen the individual
intoxicated or behaving in an inappropriate manner. Id. at 86. In addition, several of the individual’s
collegues decribed the individual as a responsible, superior employee. Tr. at 116- 188. The individual’s
collegues seemed surprised to learn that the individual has a drinking problem and gave no indication that
his alcohol use affected his job performance.

The individual also offered the testimony of his wife and the EAP counselor to further mitigate the
agency’s security concerns. The EAP counselor has been providing employee assistance, particularly drug
and alcohol counseling, since 1989 and is licensed and certified as a clinical mental health counselor. He
testified that the individual has made a great deal of progress and believes he is committed to establish and
maintain his sobriety. Tr. at 104. The EAP counselor indicated that the individual has successfully passed
five random substance abuse tests. He further testified that the individual has been very consistent with
AA and has even attempted to establish a new AA chapter. Id. at 106. Based on his evaluation of the
individual, the EAP counselor recommended that the individual be involved in a long-term maintenance
program and indicated that he would like to continue to counsel the individual for a minimum of another
six months. Id.

The individual’s wife provided candid and impressive testimony concerning her support for her husband’s
sobriety campaign. She testified that she is committed to helping her husband abstain from alcohol and
indicated a willingness to accompany her husband to AA or to attend Al-ANON (a program for the
spouses of alcoholics) herself. The individual’s wife further testified that she has noticed a positive change
in her husband’s behavior since he has ceased drinking. Tr. at 39. She noted that he is more interested in
spending time with his family and is not as irritable as he has been in the past. Tr. at 36.

Finally, the individual testified to his sincere commitment to abstain from alcohol and seek treatment for
his addiction. At the hearing, he testified that his last drink was in May 1997, when he had a “setback.”
However, he maintains that he has been totally abstinent since June 1997. During the course of the
hearing, he indicated that he recently underwent another required physical examination and series of blood
tests (including liver function tests) on XXXXXXXXXX, one day before the hearing. He believed these
tests confirm his claim that he has been totally abstinent since June 1997. I agreed to hold open the record
for the limited purpose of allowing the individual to furnish the results of these recent tests. I received
those laboratory results on December 9, 1997. After a review of these most recent test results, it is clear
that while the individual’s GGT level still remains high at a level of 166, it has certainly improved since
June 1997 when his GGT level was 217.(4)

C. Expert Testimony

In the administrative process, it is the Hearing Officer who has the responsibility for assessing whether an
individual with alcohol problems has presented sufficient evidence of rehabilitation or reformation. See 10
C.F.R. § 710.27. Hearing Officers properly give a great deal of deference to the expert opinions of
psychiatrists and other mental health professionals regarding rehabilitation and reformation. See e.g. ,
Personnel Security Hearing ( Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation
from alcohol abuse under Criteria J); Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760
(1995) (finding of no rehabilitation from alcohol abuse under Criteria J). Moreover, it is my responsibility
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as Hearing Officer to ascertain whether the factual basis underlying the psychiatric diagnosis is accurate,
and whether the diagnosis provides sufficient grounds, given all the other information in the record, for the
denial of a security clearance. See, e.g., Personnel Security Hearing (Case No. VSO-0068), 25 DOE ¶
82,804 (1996). On the basis of that evaluation, I find that the diagnosis made in the present case has a
proper factual basis. I am further persuaded from the testimony of the DOE consultant-psychiatrist, the
EAP Counselor, and the Clinical Psychologist’s Report, that the individual is not yet rehabilitated or
reformed and is need of further alcohol treatment.

The two mental health professionals who have evaluated the individual agree that he is clearly Alcohol
Dependent. As previously stated, the Clinical Psychologist examined the individual on XXXXXXXXX,
after being referred by the OMD Physician. See Exhibit 19. As part of his evaluation procedure, the
Clinical Psychologist conducted a clinical interview and administered the MMPI to the individual.
According to the Clinical Psychologist, the individual “is fit for duty only if he discontinues his use of
alcohol.” If not, his ability to exercise judgment and to perform satisfactorily at the facility would be
greatly compromised. Id. at 1. He suggested that the individual immediately enter treatment to address his
alcohol problems as well as his depression, which he believes is connected with the death of his mother.
The Clinical Psychologist believed that the individual was motivated to discontinue his use of alcohol and
engage in treatment. However, he recommended that the individual’s sobriety be monitored on a regular
basis.

The DOE consultant-psychiatrist, who testified at the hearing, is a board-certified psychiatrist who has
been practicing for fifteen years. As mentioned above, he examined the individual for about an hour and a
half in June 1997, administered the MMPI-II and conducted laboratory testing. In his Psychiatric Report,
he found that the individual met the criteria for Alcohol Dependence with Physiological Dependence in
early partial remission as outlined in the DSM-IV. At the hearing, the DOE consultant-psychiatrist
explained that there are several degrees of alcoholism and that alcohol dependence is generally considered
as the more serious addiction to alcohol. Tr. at 47. He noted that a person suffering from alcohol
dependency basically has a physical dependency due to the quantity and frequency of alcohol use. Id. The
DOE consultant-psychiatrist testified that medical tests have shown since 1989 that alcohol was causing
damage to the individual’s liver and yet he continued to drink. Tr. at 49.

The DOE consultant-psychiatrist seemed most concerned that the individual’s liver enzymes were highly
elevated. Tr. at 52. He noted that these enzymes would generally return to normal levels if the individual
were abstinent from alcohol. In his Psychiatric Report, the DOE consultant-psychiatrist found that the
elevations in the individual’s GGT and other liver enzymes threw suspicion on the individual’s claim that
he was completely sober during the previous four months as the individual indicated during his evaluation.
In fact, the DOE consultant-psychiatrist was not surprised when he unexpectedly learned during the
hearing that the individual’s last drink was actually the last week of May 1997, one week before his
evaluation. The DOE consultant-psychiatrist testified that typically persons with alcohol problems have a
difficult time acknowledging the frequency of their drinking or that they drink at all. Tr. at 50.

In his Psychiatric Report, the DOE consultant-psychiatrist specifically noted that the individual’s GGT was
highly elevated at a test result of 217. Tr. at 54. During the hearing, he testified that if the individual were
maintaining sobriety his GGT level should be below 78. The DOE consultant- psychiatrist further testified
that there are other causes of liver damage that may trigger the sensitive GGT enzyme such as infectious
hepatitis. Id. at 53. However, he stated that the facility’s laboratory did a hepatitis profile on the individual
in January 1997 and the result was negative. Therefore he ruled out hepatitis as an explanation for the
individual’s high GGT level. Id.

With regard to whether the individual should be considered rehabilitated, the DOE consultant- psychiatrist
stated at the hearing, as he did in his Psychiatric Report, that at least one year of sobriety is generally
required for one to progress from Alcohol Dependence in “early” remission to Alcohol Dependence in
“sustained” remission. Psychiatric Report at 9; Tr. at 59. However, with regard to this individual, he
opined that a two-year period of treatment would be necessary for adequate evidence of rehabilitation or
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reformation based on the following factors: the individual sought no treatment for his alcoholism although
he was informed about the damage it was causing his liver, and the individual has exhibited a high degree
of denial as evidenced by his untruthfulness about his sobriety during the evaluation. Psychiatric Report at
9; Tr. at 70. Moreover, he testified that the individual’s current treatment program is “barely adequate.”
The DOE consultant-psychiatrist recommended a more intense outpatient treatment program for the
individual involving, for instance, a supplement to the AA meetings to deal with his depression. He also
indicated that it would be helpful if the individual obtained a sponsor in AA and attended AA meetings at
least twice weekly. While the DOE consultant-psychiatrist noted that the individual’s wife provided a
good support system, he recommended that she join Al-ANON. Finally, when queried by the DOE
Counsel as to whether the DOE consultant-psychiatrist thought the individual could maintain his sobriety
if he intensified his treatment, the DOE consultant-psychiatrist stated that he believed the individual could.
However, he recommended that the individual undergo regular liver function tests “as an additional
support for his sobriety.” Tr. at 66.

D. Summary

Based on all of the evidence before me, I find that the individual has not successfully mitigated the
security concerns regarding his alcohol use. While the impressive testimony about the individual’s job
performance is evidence in the individual’s favor, the individual’s sobriety and reliability on the job do not
overcome the security concerns presented in this case. Excessive consumption of alcohol off the job raises
security concerns because of the possibility that a clearance holder may say or do something under the
influence of alcohol that violates security regulations. See Personnel Security Hearing (Case No. VSO-
0079), 25 DOE ¶ 82,803 (1996); Personnel Security Hearing (Case No. VSO-0054), 25 DOE ¶ 82,783 at
85,730 (1995) (citing Cole v. Young, 351 U.S. 536, 550 n.13 (1956)). The fact that this has not occurred in
the past is no guarantee that it will not occur in the future.

In addition, while I am persuaded that the individual sincerely intends to abstain from alcohol and has
been diligently and actively participating in AA, I am still unable to find at this time that there has been
sufficient rehabilitation or reformation to mitigate the DOE’s security concerns. My finding is based
primarily on the relatively short period of time for which the individual has been abstinent, the individual’s
diagnosis of alcohol dependence (the more serious addiction to alcohol) and the expert testimony of the
DOE consultant-psychiatrist. These same considerations have led Hearing Officers in other recent DOE
security cases to find that there was insufficient evidence of rehabilitation or reformation. See Personnel
Security Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996) (five months); Personnel Security
Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758, aff’d, 25 DOE ¶ 83,006 (1995) (five months);
Personnel Security Hearing (Case No. VSO-0031), 25 DOE ¶ 82,770 (1995) (nine months); Personnel
Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995) (eight months); Personnel Security
Hearing (Case No. VSO-0029), 25 DOE ¶ 82,766 at 85,609, aff’d, 25 DOE ¶ 83,003 (1995) (four months).

Another important factor in my determination regarding rehabilitation and reformation is that the
individual has only recently attempted to overcome his denial of an alcohol problem. This is evidenced by
the individual’s untruthfulness to the DOE consultant-psychiatrist when he indicated during his June 1997
evaluation that his last drink was in January 1997. In fact, as stated by the individual at the hearing, his last
drink occurred during the last week of May 1997. This indicates, at least until very recently, that the
individual was unwilling or unable to admit that he has a serious alcohol addiction. Although it is
commendable that the individual has now appeared to accept his problem and has taken steps to address it,
I do not believe he is far enough along in his efforts at rehabilitation for me to find that the agency’s
security concerns regarding his alcohol use have been mitigated. Until the individual has progressed
further along his course of rehabilitation, which includes a more intense outpatient treatment
recommended by the DOE consultant-psychiatrist, I believe that the security concerns raised by the DOE
under Criterion J will continue to be substantial.

V. Conclusion
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For the reasons set forth above, I find that the individual has been a user of alcohol habitually to excess
and has been diagnosed by a board-certified psychiatrist as alcohol dependent. Moreover, in resolving the
issue concerning the individual’s eligibility for access authorization, I find that the derogatory information
has not been mitigated by sufficient evidence of rehabilitation or reformation. After considering all of the
relevant information in a comprehensive and common-sense manner, it is my opinion that the individual
has not demonstrated that restoring his clearance would not endanger the common defense and would be
clearly consistent with the national interest. Accordingly, it is my opinion that the individual’s access
authorization should not be restored.

The regulations set forth at 10 C.F.R § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it

wishes to contest within 15 calendar days after the party files its request for review. The party seeking
review must serve a copy of its statement on the other party, who may file a response within 20 days of
receipt of the statement. 10 C.F.R. § 710.28(b). Submissions must be served on the Office of Security
Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: January 9, 1998

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).

(2) During that time period, the individual stated that it would take “about a six-pack of beer and a half
pint of whiskey” for him to become intoxicated. PSI at 17. When queried during his March 1997 PSI
regarding how often the individual estimated he was intoxicated during this period, he responded that he
was intoxicated almost every time he drank. Id. at 20.

(3) The Clinical Psychologist found that the individual is still traumatized by his mother’s death, which the
individual witnessed when he was nine years old. Psychological Evaluation at 3. He further reported that
he was concerned “that the discontinuation of alcohol will result in increased depression around these
extended and unresolved bereavement issues.” Id.

(4) As stated below, the DOE consultant-psychiatrist testified that a normal GGT should be below the
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level of 78. Tr. at 54.
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February 24, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 17, 1997

Case Number: VSO-0176

This Opinion concerns the eligibility of XXXXXXXX (hereinafter the individual) to hold an access
authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on testimony and other evidence presented in this
proceeding, the individual's suspended access authorization should be restored. As discussed below, I find
that the individual has not met her burden to bring forward sufficient evidence to show that her access
authorization should be restored.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter, informing the
individual that information in the possession of the DOE created substantial doubt pertaining to her
eligibility for an access authorization in connection with her work. In accordance with 10 C.F.R. §710.21,
the Notification Letter included a detailed statement of the derogatory information.

One area of concern identified in the Notification Letter involves information that the individual has used
a drug or other substance listed in the Schedule of Controlled Substances established pursuant to Section
202 of the Controlled Substances Act of 1970, other than as prescribed by a physician. This behavior is
subject to the provisions of 10 C.F.R. 710.8(k) (hereinafter Criterion K). As described in the Notification
Letter, the individual tested positive in 1996 for barbiturates, and in 1997, tested positive for the opioid
morphine and two benzodiazepines.(2) In this regard, the Notification Letter also cited concerns raised by
a DOE consultant psychiatrist (DOE psychiatrist) who evaluated the individual in June 1997, at the request
of the DOE. He found that the individual was dependent on prescription benzodiazepines, and was abusing
opioids and barbiturates. (3) The DOE psychiatrist noted that while the individual did have a current
prescription for Valium, she had no current prescription for any barbiturate or opioid medicine at the time
of her positive drug tests.
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The other area of DOE concern involves whether the individual has an illness or mental condition of a
nature which in the opinion of a board-certified psychiatrist causes or may cause a significant defect in her
judgment or reliability. 10 C.F.R. §710.8(h) (hereinafter Criterion H). With respect to Criterion H, the
Notification Letter referred to the DOE Psychiatrist’s diagnosis, which is set forth as DOE Exhibit 1 in
this proceeding. Referring to the DOE psychiatrist’s evaluation, the Notification Letter states that the
individual has a major depression which has been continuing over the past two to three years with
occasional suicidal periods, including periods of severe anxiety attacks in which the individual stated that
she had “blackouts.” The Notification Letter also cited the DOE psychiatrist’s diagnosis that the individual
suffers from prescription benzodiazepine dependence, prescription opioid abuse and prescription
barbiturate abuse.

The Notification Letter informed the individual that she was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that Letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the individual represented herself, with the assistance of a union representative. She also
testified on her own behalf. She did not present any other witnesses. The DOE Counsel presented the
testimony of the DOE psychiatrist and that of a clinical psychologist who is employed by the Employee
Assistance Program (EAP) at the individual’s work site (EAP psychologist).

II. Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the information presented by the DOE Office
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R.§ 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard, which is designed to protect national security interests. A hearing
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of an access
authorization. See Dep’t of Navy v. Egan, 484 U.S. 518,531 (1988) ("clearly consistent with the national
interest" standard for the granting of access authorizations indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991)(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995).

III. Criterion H

With respect to the mental condition of the individual, in addition to the information discussed above, the
DOE submitted detailed records documenting the individual’s hospital stays for depression, and repeated
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treatment since 1994 for depression. These records further show that she has been diagnosed with
depression and treated for that disease by numerous psychologists, licensed social workers, and
psychiatrists. The records also indicate that she was admitted to a hospital for psychiatric treatment on
several occasions in 1995 and 1996. DOE Exhibits 4-10. She has had a number of certificates of disability
for depression issued since 1994. DOE Exhibit 15. During her June 1997 evaluation with the DOE
psychiatrist, she indicated that she continues to have ongoing symptoms of depression, blackouts and
agitation. Given these facts, I find that the DOE office properly invoked Criterion H in suspending the
individual’s access authorization.

A. Testimony at the Hearing

At the hearing both the DOE psychiatrist and the EAP psychologist provided testimony that supported the
Criterion H security concerns.

1. The DOE Psychiatrist

The DOE psychiatrist testified that “the magnitude of the [individual’s] depression was impressive.”
Transcript of Hearing (hereinafter Tr.) at 38. He believed her to be experiencing a serious level of
psychological distress that could possibly be disruptive to ordinary daily functioning. Tr. at 54. He testified
that her psychiatric disorders were severe and that she had been quite disabled by her depression and
anxiety. This disability caused her to be absent from work for significant periods. Tr. at 54-55.

The DOE psychiatrist further testified that the individual’s depression caused a significant defect in her
judgment and reliability. Specifically, he stated that her depression was associated with abuse of drugs that
would worsen her depression and adversely affect her reliability. Tr. at 57. He indicated that misuse of
barbiturates and codeine could reduce impulse control, “which would get her into trouble at work.” Tr. at
58. The psychiatrist explained that not only does the abuse of the substances themselves show poor
judgment, but also their use can cloud judgment. “If you have judgment or impulse control that are already
problematic and then you add barbiturates or narcotics, the control of your impulses. . . or the exercising
of correct judgment will be further impaired by the substances themselves.” Tr. at 59- 60. See also Tr. at
108.

The DOE psychiatrist testified that there was no evidence in any of the records before him that showed that
the individual had been prescribed either barbiturates or opioids. In this regard, he stated that during his
interview with her, the individual did not indicate to him that she had current prescriptions for drugs which
might cause a positive drug test for those substances. Tr. at 60, 63, 67, 129.

The DOE psychiatrist also reviewed his diagnosis in his evaluation letter that the individual was dependent
on benzodiazepines. He recognized that the individual’s own treating psychiatrist had prescribed
benzodiazepines for her in the form of Valium and lorazepam. He reevaluated his earlier diagnosis of
benzodiazepine dependence, and concluded that the individual was probably not dependent on those drugs
under the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders of the American
Psychiatric Association (4th ed. 1994)(DSM-IV). Nevertheless, the DOE psychiatrist believed that there
was a clinical concern with respect to this individual’s possible overuse of those drugs, which could also
result in judgment problems for her. Tr. at 73-74, 79-80, 95-97.

Another judgment and reliability problem noted by the DOE psychiatrist was the failure of the individual
to take medication in the dosage prescribed by her own psychiatrist. Tr. at 156-59. He did not agree with
the individual’s approach of taking her medication when she believed she needed it. Tr. at 277-78.

The psychiatrist was not optimistic regarding the prognosis for this individual. Tr. at 107-8. He was
concerned as to whether the individual would be able to refrain from drug abuse in the future. He believed
that it is highly likely that the individual will again abuse barbiturates and opiates. Tr. at 144. He thought it
probable that this misuse could take place within the next year, and that this will worsen her depression.
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Tr. at 272.

2. The EAP Psychologist

The EAP psychologist agreed with the DOE psychiatrist’s evaluation of the individual’s mental
condition.(4) She believed that the individual is suffering from a major recurrent depression that is
presently in partial remission. Tr. at 175. At the hearing, the EAP psychologist testified that she did not see
any significant change in the individual’s mental condition since the time of their last regular meeting in
June 1997. Tr. at 199, 200. The EAP psychologist agreed with the DOE psychiatrist’s evaluation that the
individual was abusing substances in a vain attempt to treat her mental condition. Tr. at 213-14. See also
Tr. at 175. She had serious doubts about the individual’s approach of taking medication on an as-needed
basis. Tr. at 280, 281. Like the psychiatrist, the EAP psychologist gave a guarded prognosis for the
individual. Tr. at 206.

3. Testimony of the Individual

The individual also testified about her mental condition and her drug use. She stated that she continues to
experience depression, and is often tearful. Tr. at 238, 241, 270. She indicated that she believes she still
needs psychiatric attention. Tr. at 242. She admits that she is not taking her medication precisely as
prescribed by her own psychiatrist. Tr. at 256. Although she currently sees her psychiatrist once a month,
she believes that she needs to see him once every two weeks. Tr. at 257. She noted that her psychiatrist has
increased her Valium dosage. Tr. at 239.

She gave conflicting explanations as to how she came to have a positive drug test for barbiturates in 1996.
At one point in the hearing, she stated that she received a prescription for that medication at a hospital
emergency room. Tr. at 234. Later in the hearing, she stated that she could not explain the positive drug
test for barbiturates. Tr. at 268.

With respect to the positive test for opioids, she stated that she had taken some Tylenol #3, which contains
codeine. She attributes her 1997 positive drug test for opioids to taking that medication. Id. (5) The
individual asserted that she was given a prescription for that medication, and that she would produce that
evidence. Tr. at 130, 137. The individual believes that her condition has improved, and that she is fit to
hold an access authorization. Tr. at 244, 265, 270.

B. Mitigating Evidence

The above testimony clearly supports the Criterion H security concerns set out in the Notification Letter.
However, in rendering my judgment in this case, I must consider whether there are factors present to
mitigate the DOE's security concerns. 10 C.F.R. § 710.7(c); § 710.27(a). Among the factors I am to
consider in rendering this Opinion concerning the individual's eligibility for access authorization are the
following: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the age and maturity of
the individual at the time of the conduct; the voluntariness of the individual’s participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. 10 C.F.R. § 710.7(c).

In this case the individual has brought forth some evidence for the purpose of mitigating the DOE’s
security concerns. While she did not present any witnesses at the hearing, she did offer a letter from her
treating psychiatrist (individual’s psychiatrist), dated January 19, 1998, which sets forth his current
evaluation of her condition. Individual’s Exh. 1.(6) After the hearing she also submitted a packet of
materials including (i) a statement of treatment that she received in 1996 and 1997; (ii) her performance
evaluations for the period 1983 through 1997; (iii) several letters from satisfied customers; (iv) a
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September 5, 1997 statement of fitness for duty from her treating psychiatrist; (v) a photocopy of a
January 1998 record from her health maintenance organization, showing a treatment for migraine, and (vi)
an attendance record for the period October 1997 through January 1998. See Letter of January 23, 1998.

1. The January 19, 1998 Letter from Individual’s Psychiatrist

In this letter, the individual’s psychiatrist indicated that the individual is suffering from a “major
depressive disorder, recurrent, severe, but now in good remission,” and from panic disorder with
agoraphobia. He further stated that she has now almost completely recovered, and is able to function
adequately at home and at work. He asserted that “depression and panic properly treated do not change her
loyalty [to her employer] nor does it make her an easier target for someone seeking information from her
improperly. She does not now have a serious mental disorder and . . . is not an increased security risk by
virtue of recent illness.”

At the hearing, the DOE psychiatrist offered his opinion with regard to these assertions of the individual’s
psychiatrist. He stated that he is in agreement with the individual’s psychiatrist regarding the diagnosis of
severe depression. He disagreed with the finding that the individual is in “good remission,” although he
stated that it is possible that this finding could be due to the fact that the individual has improved during
the six months since the DOE psychiatrist evaluated the individual. Tr. at 161. He stated that he did not
note any panic disorder or agoraphobia when he evaluated the individual. Tr. at 162. He testified that these
latter disorders would not be likely to cause judgment or reliability problems as far as protecting secured
areas or material. However, he did state that agoraphobia might cause an individual to miss work and
cause some reliability concerns in that regard. Tr. at 164-65. The DOE psychiatrist testified that the key
issue that the individual’s psychiatrist did not address was her abuse of opioids and barbiturates. Tr. at
165. (7)

2. Other Documentary Evidence Submitted by the Individual

As stated above, the individual submitted some additional evidence after the hearing to support her
position that she does not have a defect in her judgment or reliability. (8) In order to support her testimony
that she had a prescription for Tylenol #3, the individual submitted a photo copy of handwritten notes,
purportedly showing two treatments that she received for “migirane” at two hospitals. The document states
that on June 8, 1997, she was given “shot” of “demerl=100mg,” some “Roxicet” and “cry-tab-333.” The
document also states that in June of 1996, she received a “shot” of “demoral,” a “pree=Tyolenol#3,” and a
“shot” of “finigine” to calm “naunca.” Submission of January 30, 1998. (9)

The other documents submitted by the individual included several performance evaluations by her
supervisors for the period 1983 through 1990, 1992, and November 1996 through October 1997. The
evaluations for the period through 1990 were generally in the good to outstanding range. For 1992 and
November 1996 through October 1997, her supervisors found that improvement was needed with respect
to her attendance and productivity. In her 1996-1997 evaluation, her supervisor stated that she was not
meeting his expectations or those of her customers.

The individual also submitted letters drafted during the period October through November 1997 from four
of her customers, all expressing their satisfaction with her job performance. She further included a letter
from her treating psychiatrist dated September 5, 1997, stating that the individual has been treated for
depression and is now stabilized on medication and functioning adequately. He indicated that she should
be able to carry out her duties at work. In addition, her submission included a photocopied record from
her health maintenance organization, showing injections administered in January 1998 to alleviate a
migraine headache. The drugs she received at that time appear to be “nubain” and “phenergan.” Finally,
the individual submitted her attendance record for the period October 1997 through January 1998. This
was submitted without any explanatory material, and I am unable to draw any conclusions about her
attendance during that period.
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C. Analysis of Criterion H Concerns

After considering all of the evidence presented in this case, I find that the DOE’s Criterion H security
concerns with respect to this individual have not been mitigated. First, the testifying experts agreed that
this individual is continuing to suffer from depression, even though the most serious symptoms of that
illness seem to be currently in remission. The individual herself does not disagree with that assessment.
Second, both experts believe that the individual has used prescription drugs inappropriately and that this
has an adverse effect on her judgment and reliability. Third, the testifying expert witnesses are not
optimistic about prognosis with respect to the individual’s depression. I find that this is strong evidence to
support the DOE’s position that there is a continuing security concern related to the individual’s severe
depression and improper use of drugs which are causing a defect in her judgment and reliability.

I do not find the letter written by the individual’s psychiatrist to offer convincing mitigating evidence on
the issues raised in this case. As an initial matter, since neither I nor the DOE counsel had the opportunity
to examine this psychiatrist about his views, I hesitate to accord much weight to the judgments he
expressed in the letter. Nevertheless I note that, like the DOE psychiatrist and the EAP psychologist, the
individual’s psychiatrist found her to be suffering from a major severe depression. In this respect, his
evaluation did not provide any mitigating evidence.

Overall, however, I find the letter itself unpersuasive and inadequate. The individual’s psychiatrist seems
to have had before him the DOE psychiatrist’s evaluation, and made a limited attempt to respond to that
letter. For example, the individual’s psychiatrist directly contradicted DOE psychiatrist’s initial evaluation
that the individual was dependent on benzodiazepines. Nevertheless, he failed to address the important
issues of the individual’s positive tests for opioids and barbiturates. I find his silence on what conclusions
should be drawn with respect to abuse of those substances to be a significant deficiency in his letter.
Moreover, the individual’s psychiatrist failed to address specifically the matter of the current state of the
individual’s judgment and reliability. This is one of the key issues in this case, and was an important
consideration in the DOE psychiatrist’s evaluation.

Although the individual’s psychiatrist stated that he thought that the individual’s depression was in “good
remission,” he gave no explanation of the meaning of that term. The testifying experts did not use the term
“good remission” in describing the current state of the individual’s depression. The DOE psychiatrist
stated that the expression “good remission” is not a DSM-IV term, and that the individual’s psychiatrist
might be attempting to portray her in a more optimistic light. Tr. at 168-69.

The individual’s psychiatrist diagnosed her as suffering from “a major depressive disorder, recurrent,
severe” (emphasis added). This is certainly a very serious diagnosis. From his letter, I cannot draw any
conclusions as to whether he believes that she is likely to experience further depressive episodes, in spite
of the current remission. I am therefore more persuaded by the testimony of the DOE psychiatrist and of
the EAP psychologist who used guarded terms in describing the prognosis with respect to her depression.

The individual’s psychiatrist did offer his belief on the ultimate issue in this case: whether the individual
poses a security risk. Although he believes that she does not pose a security risk, I do not give any
significant weight to that view. He is not qualified to offer an expert opinion on security matters.

In view of the above considerations, I am giving very little weight to this letter.

Most of the evidence submitted by the individual after the hearing does not support her position. The
document purportedly indicating that she received treatment at two hospitals in June of 1996 and June of
1997, is not written on a prescription form, or on a hospital or doctor’s letterhead. Judging by the
numerous misspellings and the handwriting, it seems to be nothing more than notes prepared by the
individual herself. As such, this statement is utterly inadequate to establish that she had a prescription for
opioids during June 1997 or for barbiturates in June 1996. (10) I am therefore giving this submission no
weight.
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The individual’s most recent performance evaluations do not support her position that she is reliable. (11)
The evaluations from her satisfied customers, while certainly in her favor, do not overcome the rather
negative estimation of her current reliability set out in the recent performance evaluations. Her January
1998 treatment for migraine is irrelevant to the issues in this case. Her psychiatrist’s statement of
September 1997 indicating that she is fit to resume her employment does not reach the issue of her
reliability or her judgment.

As indicated by the foregoing, I find that the individual has failed to mitigate the DOE’s security concerns
with respect to Criterion H.

IV. CRITERION K

As stated above, the Notification Letter also raised a concern that the individual has abused controlled
substances. The Letter pointed out that the DOE psychiatrist stated in his evaluation letter that the
individual had a positive barbiturate test at a time when no barbiturates were being prescribed for her, and
a positive test for opioids. The letter also cited the DOE psychiatrist’s concern that the individual was
dependent on prescription benzodiazepine.

At the hearing there was significant testimony regarding the individual’s prescription drug regime.
Specifically, the DOE psychiatrist revised his opinion that the individual’s use of benzodiazepines presents
a drug dependence concern with respect to Criterion K. Tr. at 94. The record in this case confirms that the
individual is using this substance under a prescription from her psychiatrist. Individual’s Exh. 1. She
indicates that she is taking less than the prescribed dosage of 40 milligrams per day. In this regard, the
DOE psychiatrist testified that the fact that the individual was taking less Valium than prescribed is not as
worrisome as a case in which someone takes increasing doses of it. Tr. at 279.

I recognize that the security concerns specified under Criterion K relate to use of controlled substances
“except as prescribed. . . by a physician. . . .” Thus, technically, taking medication in amounts less than
those prescribed falls within the scope of Criterion K. Nevertheless, while as discussed above, failure to
take medication in the prescribed manner may give rise to a Criterion H concern, I do not see any
Criterion K security concern in this case if the individual takes less than the prescribed amount of Valium.

I do not find, however, that the Criterion K security concerns raised with respect to the abuse of
barbiturates and opioids have been mitigated. At a Personnel Security Interview (PSI), the individual
could offer no explanation for the positive drug test for barbiturates. Transcript of July 8, 1996 PSI at 63.
At the hearing, the individual first testified that a doctor in a hospital emergency room gave her a
prescription for barbiturates. Tr. at 234. Later in the hearing, she stated that she had no explanation for the
positive drug test for barbiturates. Tr. at 268. In any event, she did not furnish a prescription for that
substance. During her evaluation with the DOE psychiatrist, the individual did not give an explanation as
to the positive test for opioids. At the hearing, she testified that she had a current prescription for Tylenol
#3, which could produce a positive test result for that substance. Tr. at 296. However, as indicated above,
the individual did not submit the promised documentation establishing that she had a current prescription
for Tylenol #3. There is thus no evidence in this case satisfactorily explaining the positive tests for opioids
and barbiturates. Accordingly, I find that the security concerns raised under Criterion K with respect to
barbiturate and opioid abuse have not been mitigated.

V. CONCLUSION

In the above analysis I have found that there is significant derogatory information in the possession of the
DOE which raises serious concerns under Criteria H and K as to the eligibility of this individual for access
authorization. I have also found that the individual has failed to bring forth sufficient evidence to mitigate
these security concerns. I am therefore unable to find that restoring the individual’s access authorization
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would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: February 24, 1998

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Benzodiazepines include medications such as lorazepam, Valium, and Valium’s generic equivalent,
diazepam. They are prescribed to reduce anxiety.

(3)The DOE psychiatrist indicated that the positive test for opioids could arise from ingestion of the
prescription medication Tylenol #3, which contains codeine. DOE Exh. 1 at 6.

(4)The EAP Psychologist did not treat this individual. Rather, her role was to provide case management,
and to follow the course of the individual’s treatment. Tr. at 175, 194. She nevertheless became familiar
with her mental condition over the course of their one-year relationship. Tr. at 202.

(5)Ingestion of Tylenol #3 can produce a positive test result for opioids. Tr. at 20-21.

(6)Before the hearing, I indicated to the individual the importance of receiving testimony from her
psychiatrist. I delayed convening the hearing to accommodate his schedule, and give him an opportunity to
appear. I also told the individual that she could have her psychiatrist testify by telephone. Letter of
December 18, 1997. In the January 19 letter, the individual’s psychiatrist stated that he would not attend
the hearing “due to prior commitments.”

(7)The individual’s psychiatrist did disagree with the DOE psychiatrist’s finding in his evaluation letter
that the individual was dependent on benzodiazepines, since it was prescribed for a legitimate medical
condition. As discussed above, the DOE psychiatrist agrees that the individual is not “dependent” on this
drug as that term is used in the DSM-IV. Nevertheless, he believes that the individual is overusing that
drug and that it may cause an adverse interaction with her depression.

(8)I held open the record in this case to allow the individual to provide additional evidence on this issue.
Letter of January 23, 1998.

(9)Material in quotations in this paragraph is taken directly from the handwritten notes supplied by the
individual.

(10)Further, the notation of a purported prescription for Tylenol #3 was shown as part of the June 1996
hospital visit. Thus, in any event, it would not tend to mitigate the concerns raised regarding the June 1997
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positive test for opioids.

(11)At the hearing, the individual stated that she has only been working for her current supervisor for
about five months and that this is the reason her supervisor found that she needed improvement. Tr. at
293-94. I am not convinced by this contention. There was no testimony that the individual’s job changed.
Thus, she did not need a period of time in which to adjust to new responsibilities. I do not see why a
supervisor would necessarily find that an employee’s performance needed improvement, simply because
he had only a five-month period in which to judge her work.
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Case No. VSO-0177, 27 DOE ¶ 82,752 (H.O.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

January 9, 1998

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: September 17, 1997

Case Number: VSO-0177

This Opinion concerns the eligibility of xxxxxx xxxxxxx xxxxxxxx (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) A Department of Energy Operations Office (DOE) suspended the individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual's access authorization should be
restored. As set forth in this Opinion, I have determined that the individual's security clearance should not
be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he

decision as to access authorization is a comprehensive, common-sense judgment, made after consideration
of all relevant information, favorable or unfavorable, as to whether the granting of access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. § 710.7(a).

In this instance, the DOE granted the individual an access authorization, a "Q" clearance, as a condition of
his employment with a DOE contractor. However, on August 7, 1997, DOE initiated formal administrative
review proceedings by the issuance of a Notification Letter informing the individual that his access
authorization would be suspended pending the resolution of certain derogatory information that created
substantial doubt concerning his continued eligibility. The specific derogatory information received by
DOE in support of its determination is described in Enclosure (2) accompanying the Notification Letter,
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and is summarized below.

Enclosure (2) of the Notification Letter states that the derogatory information regarding the individual falls
within the purview of potentially disqualifying criteria set forth in 10 C.F.R. § 710.8(j), specifically that
the individual "has been, or is a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist as alcohol dependent or as suffering from alcohol abuse." 10 C.F.R. § 710.8(j). In
this regard, Enclosure (2), Paragraph A states that on May 21, 1997, the individual was evaluated by
xxxxxxxxxxxx, a DOE consultant psychiatrist (DOE Psychiatrist), who reported his professional opinion
that the individual is a user of alcohol habitually to excess without adequate evidence of rehabilitation and
reformation.

In addition, Enclosure (2), Paragraph B states that information in possession of DOE reveals that the
individual has had two alcohol-related driving arrests, first in April 1979, for Driving While Intoxicated
(DWI) and Careless Driving, and then again in June 1995, for Aggravated Driving Under the Influence,
Careless Driving and Open Container, at a time when the individual's blood alcohol level was measure at
.23 and .24. Finally, Enclosure (2), Paragraph C states that during a Personnel Security Interview (PSI) that
was conducted with the individual on March 11, 1997, the individual recounted that: (1) on average he
drinks three six-packs of beer each week; (2) the individual becomes intoxicated every weekend he drinks;
and (3) the individual's spouse has periodically requested that he discontinue drinking in order to use the
money to pay bills.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on September 17, 1997, the
individual exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On
September 22, 1997, I was appointed as Hearing Officer in this case. After conferring with the individual
and the DOE Counsel appointed, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the DOE
Counsel called as witnesses the individual, the DOE Psychiatrist, the DOE Personnel Security Specialist
who conducted the PSI with the individual, and a Human Resources Specialist employed by the DOE
contractor. The individual, through his representative, elected to call as witnesses his Employee Assistance
Program counselor (EAP Counselor), his wife, and three supervisory co-workers (Co-Workers). The
transcript taken at the hearing shall be hereinafter cited as "Tr.". Various documents that were submitted
by the DOE Counsel and the individual during this proceeding constitute exhibits to the hearing transcript
and shall be cited as "Exh.".

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
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factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.

A. Individual's Use of Alcohol

The individual is a xx year old xxxx xxxxxx who has been employed by the DOE contractor for 14 years.
The DOE's concern regarding the individual's use of alcohol centers upon the report issued by the DOE
Psychiatrist on June 5, 1997, finding that the individual is a user of alcohol habitually to excess and has
failed to show adequate evidence of rehabilitation and reformation. Report of DOE Psychiatrist, Exh. 12 at
7-8. These findings by DOE Psychiatrist were based upon his review of the individual's security file, his
examination of the individual and certain tests that were administered in the course of his examination. Tr.
at 45. For the reasons below, I find that the record contains ample evidence to uphold the determination of
the DOE Psychiatrist.

The individual has been arrested for driving an automobile while intoxicated on two occasions. The first
arrest for DWI occurred on April 22, 1979, pursuant to which the individual was sentenced to attend DWI
school and fined $50. The second arrest for Aggravated Driving Under the Influence occurred 16 years
later, on June 24, 1995, but apparently involved severe circumstances. Reportedly, the individual nearly hit
a pedestrian while entering a convenience store parking lot, had an open can of beer in the car and
registered blood alcohol levels (BAL) of 0.23 and 0.24 (three times the 0.08 legal limit) on breathalyser
tests administered at the approximate time of arrest. Exh. 12 at 2. However, the individual was not
prosecuted for the second arrest due to an error in administrative processing by the arresting officer. Exh.
12 at 3.

During his PSI and subsequent examination by the DOE Psychiatrist, the individual described his level of
alcohol use in the interim following his second arrest. The individual then stated that his alcohol
consumption, which almost exclusively involved beer, averaged about three six packs a week. PSI, Exh. 4
at 14; Exh. 12 at 3. The individual described his typical consumption pattern as two six packs of beer on
the weekend and then four or five beers during the week. He further stated, however, that he may consume
two six packs on a special occasion such as a wedding. Exh. 4 at 13, 15. The individual states that he
knows that he is legally intoxicated after consuming one six pack but has consumed as much as two six
packs without actually feeling intoxicated. Exh. 4 at 19.(2) The individual relayed during the PSI that he
had been drinking at this level for the past ten years or more. Exh. 4 at 29.

The DOE Psychiatrist believes, however, that the individual likely understated the amount of his alcohol
consumption. For instance, the individual stated that he drank two six packs of beer over a six-hour period
on the occasion of a wedding celebration, on the day of his second DWI arrest. The DOE Psychiatrist
states, however, a person would have to consume at least three six packs of beer during this time frame in
order to reach the 0.24 BAL registered upon his arrest. Exh. 12 at 2-3. More significant, the DOE
Psychiatrist reports that the results of the individual's blood test showed a substantially elevated liver
enzyme gamma-glutamyltransferase (GGT) which is "often considered one of the more sensitive tests in
monitoring medically-related problems associated with alcoholism." Exh. 12 at 5. The lab results specified
the individual's liver enzyme GGT at the abnormally high range of 177, while the reference range of
normal is 8 to 78.(3) The individual stated that he had previously been informed of his elevated liver
function by his personal physician. Exh. 12 at 4. In view of the individual's blood test results and other
indications of denial by the individual(4), the DOE Psychiatrist opined that in the individual's alcohol
consumption was likely double the three six packs per week average that he claimed. Tr. at 70.
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On the basis of this information, the DOE Psychiatrist determined that the individual was a user of alcohol
habitually to excess. Exh. 12 at 7. In reaching this assessment, the DOE Psychiatrist first differentiated that
the individual did not meet the criteria for the more serious diagnoses of "alcohol dependence" or "alcohol
abuse," as specified in the American Psychiatric Association's Diagnostic and Statistical Manual, Fourth
Edition (DSM-IV). Exh. 12 at 6-7; Tr. at 45-46.(5) Nonetheless, on the basis of the individual's pattern of
excessive alcohol use, the DOE Psychiatrist stated that he would require the following as adequate
evidence of rehabilitation and reformation on the part of the individual: (1) abstain from alcohol for at
least a long enough period of time to cease the medical harm (liver enzyme GGT abnormalities) that
alcohol is most likely causing him; and (2) maintain an additional two-year period of sobriety with no
further evidence of elevated GGT liver enzymes, during which the individual received support in the form
of outpatient treatment such as Alcoholics Anonymous (AA). Exh. 12 at 8. The DOE Psychiatrist
recommended outpatient treatment because "[t]his support and structure would be needed to deal with his
denial with respect to his drinking problems." Exh. 12 at 8. In this regard, the DOE Psychiatrist previously
noted in his report that during the PSI, the individual expressed his belief that he did not have a problem
with alcohol (Exh. 4 at 30) and although during his examination the individual stated that he intended to
"pretty much eliminate" his drinking, the individual saw no need to seek treatment or counseling. Exh. 12
at 4, 7; Tr. at 71-72.

On the basis of the foregoing, I find substantial evidence to support the determination of the DOE
Psychiatrist that the individual has been a user of alcohol habitually to excess. The Personnel Security
Specialist testified that such excessive use of alcohol raises serious security concerns: "An individual who
drinks habitually to excess can exhibit less than complete reliability, stability and good judgment, which
are important components for access to classified information or special nuclear material. Under the
influence of alcohol, an individual can unwittingly divulge information [or] may conduct themselves in
less than a socially acceptable manner, perhaps even to a criminal . . . ." Tr. at 77-78. For these reasons,
Hearing Officers in DOE security clearance proceedings have consistently found that the habitual
excessive use of alcohol raises important security concerns. See, e.g., Personnel Security Hearing, Case
No. VSO-0015, 25 DOE ¶ 82,760 (1995); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶
82,771 (1995). Accordingly, I will turn to whether the individual as presented adequate evidence of
rehabilitation and reformation, or other mitigating circumstances, to overcome the legitimate security
concerns of DOE.

B. Mitigating Circumstances

In the context of the hearing, the individual presented a number of mitigating factors in favor of his
continued eligibility to retain his security clearance despite the concerns of DOE with regard to his prior
alcohol use. First, the individual testified that on August 20, 1997, following his receipt of the Notification
Letter, he ceased his consumption of alcohol, he has not had a drink since that time and has no intention to
consume alcohol in the future. Tr. at 14. According to the individual, "I just started putting a lot of things
together . . . and so I decided that was the best course to take was just to quit." Tr. at 15. In addition, on
August 22, 1997, the individual submitted himself to counseling with the EAP Counselor, and has seen the
EAP Counselor regularly on a weekly basis since that time. Tr. at 15-16. More recently, the individual
began to attend AA meetings upon the advice of the EAP Counselor, and had attended four weekly
meetings as of the date of the hearing. Tr. at 17. The individual stated that he intends to continue the AA
program. Tr. at 17.

In support of his testimony regarding his abstinence for alcohol, the individual submitted the laboratory
test results from four urine tests taken during September through November 1997, and a blood test taken
on September 19, 1997. Exh. 15 and Exh. 16, respectively. Most notably, the blood test results show that
the individual's GGT level had dropped to 70, well within the normal range specified as 0 - 82. Exh. 16.
The EAP Counselor corroborated the individual's weekly attendance at counseling sessions as well as the
individual beginning the AA program. Tr. at 90-91.(6)
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Moreover, there are other considerations that weigh in favor of the individual's stated commitment to his
sobriety. Despite his problems with alcohol, the individual has been able to maintain stability in his work
and home life. The three supervisory Co-Workers were uniform in their testimony that the individual was
never under the influence of alcohol while at work, but instead is commonly known to be a valuable and
highly reliable worker. Tr. at 104-105, 107-108 and 111-112. Consistent with their testimony, the Human
Resources Specialist testified that the individual's personnel file contained no letters of discipline but eight
letters of appreciation and commendation. Tr. at 85-86. With respect to the individual's home life, the
individual's wife confirmed in her testimony that the individual's enjoys a stable home environment, has a
sound relationship with his wife and children, and has the support of his family in his efforts to maintain
his sobriety. Tr. at 33-34, 38-40. In addition, the DOE Psychiatrist noted that his examination revealed that
the individual is generally in good health, and has no psychiatric disorders such as anger or depression
which might impede his recovery. Tr. at 67; Exh. 4 at 30; Exh. 12 at 4(7).

Notwithstanding the mitigating evidence and other factors presented by the individual, I am unable to find
that the individual has overcome the security concerns of DOE with regard to his alcohol use. While the
individual was sincere and convincing in stating his intention to maintain his sobriety, I am yet
unpersuaded that the individual has established adequate rehabilitation and reformation. As explained more
fully by the DOE Psychiatrist, the individual's period of abstinence and counseling are insufficient at this
time to meet the threshold requirements of rehabilitation and reformation, given the nature and degree of
the individual's past alcohol use.

During the hearing, the DOE Psychiatrist was specifically asked whether the individual's changed attitude
toward the use of alcohol, his markedly improved liver enzyme test, and other mitigating factors described
above, would cause the DOE Psychiatrist to modify his requirements for rehabilitation and reformation.
The DOE Psychiatrist responded that while the individual's improved liver enzyme test results and
submitting to counseling are good signs, the treatment the individual has received thus far is insufficient
both in substance and duration. The DOE Psychiatrist remains convinced that a "structured" treatment
program for a "long period of time being a year or two" is required to achieve a reasonable assurance of
rehabilitation and reformation. Tr. at 50. The "structured" program recommended by the DOE Psychiatrist
would entail AA meetings twice a week with a sponsor to direct him, in addition to continuing his weekly
sessions with the EAP Counselor. Tr. at 51.

The DOE Psychiatrist explained that while he diagnosed the individual with only use of alcohol habitually
to excess, as opposed to the ostensibly more severe diagnoses of alcohol dependent or alcohol abuse, the
individual's past level of alcohol use was "pretty serious" in view of: (i) the two DWI arrests, the second
with a .24 BAL which is three times the legal limit; (ii) his consumption of an three six packs of beer per
week, or likely more; and (iii) his continuing to use alcohol despite his knowledge of ongoing liver
damage and concerns expressed by his wife. Tr. at 50, 71. According to the DOE Psychiatrist, "you might
say he's a problem drinker with a capital P." Tr. at 70. The DOE Psychiatrist also found it significant that
the individual was only led to stop drinking and to seek counseling in August 1997, after the individual
had received the Notification Letter confirming the suspension of his security clearance pending
administrative review. Tr. at 71, 73. The DOE Psychiatrist points out that at the time of his examination in
May 1997, the individual saw no reason to stop drinking and "the resistance to treatment or the feeling he
had no need for treatment was especially strong." Tr. at 71. Thus, the DOE Psychiatrist remained adamant
that the individual requires one to two years of abstinence under a "structured" treatment program in order
to achieve rehabilitation and reformation. Tr. at 51-52, 72. In the absence of these measures, he gives the
individual only a 50/50 chance of maintaining sobriety during the next year. Tr. at 62, 65.

The EAP Counselor, who testified on behalf of the individual, was somewhat more optimistic in his
prognosis of the individual and believes him to be a good candidate to stay away from alcohol. Tr. at 91.
However, the EAP Counselor was generally in accord with the DOE Psychiatrist regarding the suggested
course of the individual's treatment for appropriate rehabilitation and reformation. The EAP Counselor
recommended that in order to maintain his sobriety, the individual should continue his EAP counseling
sessions for "a minimum of the next six months" and "continue with the AA for a minimum of two times
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a week during that period for the next year." Tr. at 96. The EAP Counselor also concurred that given the
individual's circumstances and diagnosis, a period of one year of sobriety is a proper requirement as
adequate proof of rehabilitation and reformation. Tr. at 100.

On the basis of this testimony and supporting evidence, I find that the individual cannot be considered
rehabilitated or reformed from his use of alcohol at this time. While it is commendable that the individual
has not consumed alcohol since August 1997, this five-month period of abstinence is insufficient to
demonstrate rehabilitation and reformation, particularly in view of the fact that the individual has only
recently begun the type of structured treatment program recommended by both the DOE Psychiatrist and
EAP Counselor. In view of the likelihood of relapse in such cases of alcoholism, I cannot find that the
individual has overcome the legitimate security concerns of DOE. See, e.g., Personnel Security Hearing,
Case No. VSO-0099, 25 DOE ¶ 82,759 (1996);Personnel Security Hearing, Case No. VSO-0015, 25 DOE
¶ 82,760 (1995); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995). I am
therefore drawn to the conclusion that allowing the individual to retain his access authorization would pose
an unacceptable security risk at this time.

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. § 710.8(j) in suspending the
individual's access authorization. It is my opinion that the individual "has been, or is a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent or as
suffering from alcohol abuse." 10 C.F.R. § 710.8(j). Moreover, I find that the individual has failed to
sufficiently mitigate the security concerns of DOE relating to his use of alcohol. I therefore cannot find
that restoring the individual's access authorization at this time would not endanger the common defense
and security and would be consistent with the national interest. Accordingly, I find that the individual's
access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

file:///cases/security/vso0099.htm
file:///cases/security/vso0015.htm
file:///cases/security/vso0042.htm


Case No. VSO-0177, 27 DOE ¶ 82,752 (H.O. Brown January 9, 1998

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0177.htm[11/29/2012 1:33:51 PM]

Office of Hearings and Appeals

Date: January 9, 1998

(1) 1 An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will referred to
variously in this Opinion as an access authorization or security clearance. In the present case, the
individual seeks the restoration of a level "Q" access authorization; however, that designation has no
bearing upon the applicable standards governing eligibility to hold an access authorization.

(2) 2 During a prehearing telephone conference held on November 18, 1997, the individual generally
stipulated the allegations in Enclosure (2) of the Notification Letter with regard to his alcohol use. For
purposes of the proceeding, the individual did not contest Paragraph B. relating to his two DWI arrests or
the allegations in Paragraphs C.1. and C.3., that on average he drinks three six packs a week and that his
wife has periodically requested that he stop drinking for financial reasons. Tr. at 8. However, the
individual disputes the allegation in Paragraph C.2. that "[h]e becomes intoxicated every weekend that he
drinks" on the basis that it misinterprets his statements made during the PSI.

(3) 3 The DOE Psychiatrist notes that an elevated liver enzyme GGT is not conclusive evidence of
excessive alcohol use, but might instead be attributable to other medical conditions. Therefore, a factor
that is used to determine whether alcohol is the likely explanation is to compare the liver enzyme GGT
level to the alkaline phosphatase enzyme, with a ratio greater than 1.4 being suggestive of alcohol-related
liver disease. In the case of the individual, this ratio comparison was 1.79 (177 divided by 99). Exh. 12 at
5.

(4) 4 For example, the DOE Psychiatrist noted that during the PSI, the individual initially claimed that he
hadn't drank any beer during the week prior to the PSI (Exh. 4 at 16), but later contradicted himself stating
that "Yesterday I had two beers." Exh. 4 at 17; Exh. 12 at 8. The DOE Psychiatrist further states that
although the individual claimed during his PSI that he no longer drank and drove after his second DWI
("after about maybe two or three beers I won't drive", Exh. 4 at 33), the individual conceded to the DOE
Psychiatrist that he had done so four months prior to his interview. Exh. 12 at 3, 7.

(5) 5 According to the DOE Psychiatrist, the individual did not meet the DSM-IV criteria for alcohol
abuse since the individual's second DWI (June 1995) had not occurred within the 12-month period
preceding his interview, and the individual denied any other alcohol related legal, family or employment

problems. Exh. 12 at 4, 6. The DOE Psychiatrist clarified at the hearing, however, that he would have
diagnosed the individual with alcohol abuse if he had seen him closer in time to the second DWI. Tr. at
46-47.

(6) 6 The individual also submitted an article, entitled "Improving Alcoholism Treatment: An Overview,"
that was given to him by the EAP Counselor. Exh. 17; Tr. at 24. Among other things, the article discusses
the possibility of "spontaneous recovery" from alcoholism absent the conventional treatment programs
such as AA. The individual's representative suggested that the individual may fit into this category. Tr. at
57. However, I can accord little weight to the article since it is highly general and bears no specific relation
to the individual's circumstances.

(7) 7 As part of the DOE Psychiatrist's examination, the individual was given the Minnesota Multiphasic
Personality Inventory, MMPI-II. That report was interpreted as a "Normal profile of a job applicant." Exh.
12 at 5.
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February 9, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 24, 1997

Case Number: VSO-0178

This Opinion considers the continued eligibility of XXXXXXX XXXXXXX (hereinafter referred to as
"the individual") to hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part
710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." As explained below, the Department of Energy (DOE) suspended the
individual’s access authorization based on information concerning his use of alcohol and the false
statements that he made to DOE and the United States Office of Personnel Management (OPM). For the
reasons detailed below, it is my opinion that the individual's access authorization should not be restored.

I. PROCEDURAL BACKGROUND

On August 21, 1997, DOE issued a Notification Letter to the individual that suspended his “Q” access
authorization on the grounds that derogatory information created a substantial doubt concerning his
continued eligibility for access authorization under 10 C.F.R. § 710.8(f), (h) and (j) (Criterion F, Criterion
H and Criterion J, respectively).(1) Under Criterion F, DOE indicated that

it had information showing that the individual had falsely stated that he had never been arrested for
alcohol-related activities when completing Questionnaires for Sensitive Positions (QSPs) on June 13, 1991,
and August 25, 1995, and during an interview conducted by an OPM investigator on November 30, 1995.
Under Criteria H and J, DOE indicated that it had information that the individual had been diagnosed by a
board-certified psychiatrist as alcohol dependent, and that, in the opinion of this psychiatrist, the
individual’s alcoholism is a mental condition that may cause a significant defect in judgment or reliability.
DOE indicated that the source of this information was a report by a DOE consultant psychiatrist
(psychiatrist),(2)the individual’s records from an in-patient alcohol treatment center,(3) and PSIs with the
individual conducted on July 8, 1992 and May 6, 1997.(4)

On August 29, 1997, the individual’s counsel submitted a written response that partially denied the
allegations contained in the Notification Letter. Subsequently, a Hearing was held before the undersigned
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Hearing Officer. At the Hearing, DOE presented the testimony of a DOE security specialist and a
psychiatrist. The individual testified on his own behalf.

II. FINDINGS OF FACT

After considering the entire record of this proceeding, including the demeanor of the witnesses and the
stipulations of counsel, I make the following findings of facts:

A. Background

The individual is married, and has three children. He has been employed for more than twenty years by a
DOE government contractor, and, for most of this time, has worked as a xxxxxxxxxxx. During his
employment with the DOE government contractor, the individual received several very positive
performance evaluations, and has never been the subject of disciplinary proceedings. Transcript of Hearing
(Transcript) at 56-8; Individual Exhibits 1-8.

B. The Individual’s Use of Alcohol

1. 1975-1985

The individual began drinking beer in 1975. For approximately nine years, the individual’s alcohol
consumption was generally limited to a six-pack of beer each week. In 1983 or 1984, the individual
suffered a sports injury that caused him to limit his physical activities. After this injury, the individual
began to drink two or three six packs of beer a week. DOE Exhibit H, "Interview Summary of PSI
Conducted on July 8, 1992."

In 1985, the individual was arrested and entered a plea of guilty to the charge of Driving While
Intoxicated (DWI). The court ordered the individual to attend eight weeks of DWI school. The individual
promptly reported this incident to his employer’s security office. Transcript at 64; Id.

Some months later, the individual’s supervisor told the individual that he was exhibiting the Monday-
Friday absenteeism syndrome, and that he had smelled alcohol on the individual’s breath. The supervisor
suggested that the individual admit himself to an in-patient alcohol treatment program. Transcript at 61-2.

2. The 1985 in-patient alcohol treatment program

Based on his supervisor’s suggestion, in December of 1985, the individual admitted himself to an in-
patient alcohol treatment center. The individual remained at this treatment center for 28 days. DOE
Exhibit H.

The attending physician at the treatment center diagnosed the individual as suffering from alcohol
dependence.(5) This diagnosis was based on a number of factors. The individual had exhibited symptoms
of alcohol withdrawal, including tachycardia (rapid heart beat), while at the treatment center. Additionally,
the individual had acknowledged that he had been a "binge drinker," and sometimes consumed a case of
beer during a weekend. The individual had also admitted that he had missed work because of "hang-
overs," and that he drank at least six beers a day on weekdays. Further, the individual was continuing to
drink despite the fact that he had suffered from hepatitis. Finally, the individual had stated that his
drinking had caused serious problems with his wife. See DOE Exhibit J, "In-Patient Alcohol Treatment
Center Records;" DOE Exhibit K, "Medical Record Summary of In-Patient Alcohol Treatment Center
Records With Attachments."

3. The individual’s drinking patterns and AA attendance during 1986-1997
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The individual has provided inconsistent information concerning his drinking patterns between his
discharge from the in-patient alcohol treatment center in 1986 and his second arrest for DWI in March of
1997. For example, during a personnel security interview (PSI) conducted on July 9, 1992, the individual
described himself as a social drinker who would generally consume a six-pack of beer a week. DOE
Exhibit H. However, during a PSI conducted on May 6, 1997, the individual contradicted this statement by
contending that he had not consumed any alcohol from 1986 to 1996. DOE Exhibit D.

Similarly, the individual has offered conflicting statements concerning his attendance at Alcoholics
Anonymous (AA) meetings during this period. During the 1992 PSI, the individual stated that he had
attended AA meetings once or twice a week for approximately one year after his discharge from the in-
patient alcohol treatment center. DOE Exhibit H. In contrast, during the 1997 PSI, the individual said that
he attended AA meetings twice a week for two years after his discharge from the in-patient alcohol
treatment center. DOE Exhibit D. At the Hearing, the individual provided a third version of events when
he testified that he had attended AA meetings five days a week for ten years following his discharge from
the in-patient alcohol treatment center. Transcript at 63.

4. The individual’s denial of the 1985 DWI in 1991 and 1995

Although the individual promptly reported this incident to his employer’s security office after he was
arrested for DWI in 1985, the individual falsely stated that he had never been arrested for alcohol- related
activities when completing Questionnaires for Sensitive Positions (QSPs) on June 13, 1991, and August
25, 1995,(6)and during an interview conducted by an OPM investigator on November 30, 1995.(7) The
individual has offered several explanations for these false responses.(8) The individual stated that his
denial of alcohol-related arrests on the QSPs were an oversight or a mistake. He has also said that he had
misread the question, and believed that it only sought information that related to drug arrests. The
individual also indicated that he did not disclose the 1985 DWI to the OPM investigator because he
believed that he was not required to report an arrest that had occurred so long ago. He has consistently
denied that he was trying to mislead the OPM investigator, or to conceal the arrest. Transcript at 72, 84-5;
DOE Exhibit H; DOE Exhibit D.

5. The 1997 DWI and the out-patient alcohol treatment program

In March of 1997, the individual was again arrested for DWI. During a PSI, the individual admitted that he
had consumed eight or nine beers during a seven-hour period before his arrest. He also admitted that, at
the time of his arrest, "maybe [he was] a little [intoxicated]," and that his breath alcohol level was over
0.15. The individual was subsequently convicted of this offense. DOE Exhibit D.

Shortly after this arrest, the individual voluntarily participated in an eight-session psycho-educational
substance abuse program. The program consisted of lectures, films and discussions that focused on the
consequences of addiction. Individual’s Exhibit 10, "Letter of Social Worker dated July 10, 1997;"
Transcript at 66-7.

While he was attending the program, the individual indicated that he was probably an alcoholic. He also
indicated that he wanted to control his drinking so that he would not be arrested again for DWI. He also
stated that he disliked AA meetings because of all the "bragging." DOE Exhibit L, "Group Progress Notes
from Outpatient Alcohol Treatment Program."

The individual submitted a letter into the record from a social worker associated with the out-patient
alcohol treatment program.(9) In this letter, the social worker stated that the individual was "attentive,
participated well, and called in advance if he had to miss a session." She further indicated that "[i]t
appeared that . . . [the individual] was clean and sober. He spoke openly of the problems that alcohol had
caused him." Individual’s Exhibit 10.
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The individual completed the alcohol treatment program in May of 1997. During the last meeting, the
individual said that he would try to drink socially. At the time of his discharge, the social worker
instructed the individual to attend AA meetings as often as he could -- seven days a week, if possible.
DOE Exhibit L; Transcript at 75.

6. The individual’s drinking patterns and AA attendance after May of 1997

The individual has presented conflicting evidence concerning his attendance at AA and his drinking
patterns after May of 1997. For example, in June of 1997, the individual told the DOE consultant
psychiatrist that he was not attending AA meetings, and that he had consumed an alcoholic beverage the
night before his psychiatric evaluation. DOE Exhibit M,"Psychiatric Evaluation of Individual by DOE
Consultant Psychiatrist, July 2, 1997." Subsequently, at the Hearing, the individual testified that he has
been attending AA meetings once a week since he completed the eight session alcohol treatment program,
and has not had a drink since the night of his second DWI arrest. Transcript at 66-7, 91.

C. The Psychiatric Evaluation

As a result of his second DWI arrest, on May 6, 1997, the individual was interviewed by a security
specialist. During this PSI, the security specialist noted that the individual had made numerous
inconsistent statements concerning his use of alcohol. The security specialist was concerned that these
inconsistencies might indicate that the individual was minimizing his use of alcohol, and he recommended
that a psychiatric evaluation of the individual be conducted to determine if the individual had a substance
abuse problem that affected his judgment and reliability. Soon thereafter, the individual was referred to a
psychiatrist for an evaluation. DOE Exhibit N, "Interview Summary by Security Specialist, Dated May 7,
1997."

1. Information reviewed by the psychiatrist

As part of the evaluation, the psychiatrist interviewed the individual for ninety minutes and reviewed his
security file, which included medical records from the in-patient alcohol treatment center, transcripts and
summaries of PSIs, and the individual’s QSPs. The psychiatrist also ordered and reviewed the results of
laboratory tests of the individual’s blood and urine.(10) Transcript at 9; DOE Exhibit M, "Psychiatric
Evaluation of Individual by DOE Consultant Psychiatrist, Dated July 2, 1997."

During the interview, the psychiatrist noted that the individual appeared to be mildly lethargic and
occasionally slurred his speech. The psychiatrist also noted that the individual’s statements concerning his
use of alcohol were inconsistent or lacked credibility. For example, the psychiatrist questioned the
individual’s assertion that, during the period between 1985 and 1997, he had been intoxicated only on the
two occasions that he was arrested for DWI. The psychiatrist noted that studies have shown that an
individual who is driving while intoxicated has approximately a one percent chance of being arrested.
Based on these studies, the psychiatrist believes that each time that an individual is arrested for DWI, the
individual has probably driven while intoxicated on a hundred occasions without being arrested. DOE
Exhibit M.

The psychiatrist further testified that he had reviewed the individual’s blood and urine analysis. He
indicated that the individual’s alcohol drug screen was negative, but that his GGT (a liver enzyme),
triglycerides and cholesterol levels were elevated. The psychiatrist expressed the opinion that, although
these test results were probative, they were not conclusive on the issue of the individual’s use of alcohol.
He indicated that the urine test for alcohol will only detect alcohol consumed between three and ten hours
before the test. Moreover, although the abnormal values on the blood chemistry tests could be related to
the excessive use of alcohol, these abnormal values could also be caused by other factors. For example,
the psychiatrist stated that the individual’s liver enzyme could be elevated because the individual had
previously suffered from hepatitis. DOE Exhibit M.
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2. The diagnosis

The psychiatrist diagnosed the individual as suffering from alcohol dependence in early partial remission.
DOE Exhibit M. The psychiatrist based his diagnosis on the criteria set forth by the American Psychiatric
Association in the Fourth Edition of the Diagnostic and Statistical Manual (DSM-IV). Under DSM-IV, an
individual may be diagnosed with substance dependence, if he demonstrates a "maladaptive pattern of
substance use, leading to clinically significant impairment or distress," as manifested by the existence of at
least three of the following criteria during the same twelve-month period: (1) the individual develops a
tolerance for the substance; (2) the individual experiences withdrawal symptoms, or continues to use the
substance to avoid withdrawal symptoms; (3) the individual takes the substance in larger amounts or over
a longer period than was intended; (4) the individual desires to reduce the use of the substance; (5) the
individual spends substantial time obtaining the substance; (6) the individual’s use of the substance
interferes with other important activities; or (7) the individual continues to use the substance despite
knowledge that the substance has caused or exacerbated a physical or psychological problem. DOE
Exhibit P.

The psychiatrist testified that he diagnosed the individual as suffering from alcohol dependence based on
the existence of Criteria 2, 6, and 7. He concluded that Criterion 2 was applicable because the individual
had exhibited symptoms of alcohol withdrawal during the early stages of the 1985 in- patient alcohol
treatment program. The psychiatrist testified that he invoked Criterion 6 because the individual was aware
that he had a history of hepatitis, and that a person with a history of hepatitis should not drink because
both alcohol and hepatitis can cause or exacerbate damage to the liver. The psychiatrist further stated that
he had relied on Criterion 7 because the individual was experiencing occupational problems, including the
current suspension of his access authorization. He also stated that he Criterion 7 was applicable because
the individual’s use of alcohol had caused problems with his wife. Transcript at 14-6, 33.

The psychiatrist also stressed the fact that the individual was diagnosed as alcohol dependent in 1985 by
the attending physician at the in-patient alcohol treatment center. The psychiatrist explained that once an
individual is diagnosed as alcohol dependent, this diagnosis never changes.

The psychiatrist also indicated that a person who has been diagnosed with alcohol dependence may be in
remission, and that a person’s stage of remission may vary over time. DOE Exhibit M.

The psychiatrist had diagnosed the individual as being in "early partial remission" because he met two, but
not all, of the criteria for alcohol abuse for a period of more than one but less than twelve months. The
psychiatrist found that the individual met these criteria because he continues to engage in recurrent
substance use in physically hazardous situations and has been involved in recurrent substance-related legal
problems. DOE Exhibit M and P; Transcript at 39.

3. Rehabilitation

The psychiatrist indicated that the individual has not been adequately rehabilitated. He expressed the
opinion that an individual who is alcohol dependent probably cannot engage in controlled drinking. In
order for this individual to be rehabilitated, the psychiatrist believes that he must remain sober for one to
two years. The psychiatrist stated that this individual would probably require a structured outpatient
program, such as a two-or-more meetings per week AA program to remain sober. The psychiatrist also
stated that the eight session alcohol treatment program was not sufficient to rehabilitate the individual. As
evidence of its inadequacy, the psychiatrist pointed to the fact that the individual has continued to drink.
DOE Exhibit M.

4. Judgment and reliability
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The psychiatrist also concluded that the individual’s alcohol dependence has caused a significant defect in
his judgment or reliability. The psychiatrist noted that several factors support this conclusion. First, the
individual has broken the law by driving a car while intoxicated. Second, the individual has a history of
being unreliable in his work performance. Third, the individual has a history of denial of alcohol abuse
problems. Fourth, the results of the individual’s blood and urine analysis demonstrate that he is continuing
to drink at a level that may be causing medical problems. Id.

III. ANALYSIS

A. The Legal Standard

An administrative review proceeding under Part 710 is designed to protect the national security. It is not a
criminal proceeding, which has procedures that are designed to protect an individual from unjust
imprisonment. DOE does not have to prove "beyond a reasonable doubt" that an individual has committed
a crime or engaged in other inappropriate behavior to justify the revocation of his security clearance.
Rather, there is a presumption against granting or restoring a security clearance. See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988).

Under Part 710, DOE may suspend an individual’s access authorization "where [derogatory] information is
received which raises a question concerning the continued eligibility of an individual for DOE access
authorization. . . ." 10 C.F.R. §710.10(a). After a question concerning an individual’s eligibility for an
access authorization has been raised, the burden shifts to the individual who must support his eligibility for
access authorization. See 10 C.F.R. §710.21(b)(6). He must come forward with convincing factual
evidence that "the grant or restoration of access authorization to the individual would not endanger the
common defense and security and would be clearly consistent with the national interest." See 10 C.F.R. §
710.27(a). To meet this burden, the individual may show that the derogatory information is false. See
Personnel Security Review, VSA-0078, 25 DOE ¶ 83,016 (1996) (individual failed to show that it was
more likely than not that someone else forged his credentials).

The individual may also meet this burden by showing the existence of circumstances that would mitigate
the security concerns caused by his conduct. Section 710.7(c) contains a list of mitigating factors that a
Hearing Officer is required to consider in reaching a decision concerning an individual’s eligibility for
access authorization. These factors include "the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; [and]
the likelihood of continuation or recurrence . . . ."

B. False Statements

The individual concedes that on three occasions, when responding to official inquiries relating to his
eligibility for access authorization, he failed to acknowledge his 1985 DWI arrest. The individual insists
that these false statements were not made in an effort to mislead the government, indicating that, at the
time that the statements were made, the DWI arrest had already been reported to DOE. The individual
contends that he falsely denied that he had ever been arrested for an alcohol-related matter because he had
misunderstood the question, or he believed that he was not required to report an arrest that had occurred
so long ago.

I find that the individual’s arguments are not persuasive. The individual has a long history of minimizing
or falsely denying matters that relate to his use of alcohol. The individual’s pattern of deception gives rise
to the inescapable conclusion that he cannot be trusted to tell the truth about his use of alcohol. Given this
pattern of deception, I cannot believe the individual’s explanation that his false statements were the result

file:///cases/security/vsa0078.htm
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of an innocent misunderstanding. See Personnel Security Review, VSA-0118, 26 DOE ¶ 83,005 (1997)
(inconsistent statements undermine the individual’s position that he did not make false statements at a
PSI); Personnel Security Review, VSA-0075, 25 DOE ¶ 82,799 (1996) (upholding recommendation
against restoration of security clearance given individual’s pattern of falsifications). Accordingly, I find
that the individual has failed to meet his burden of proving that the derogatory information set forth under
Criteria F in the Notification Letter is false, or of presenting substantial evidence that mitigates the security
concerns caused by these false statements.

C. Use of Alcohol

The individual has also failed to demonstrate that the information set forth in the Notification Letter under
Criteria H and J is not true. Indeed, the individual has presented no credible evidence to undermine the
diagnosis of the DOE consultant psychiatrist that he is suffering from alcohol dependence, and that his
judgment and reliability have been impaired by his use of alcohol. Similarly, the individual has failed to
demonstrate the existence of factors that would mitigate the security concerns caused by his alcohol
dependence and the consequent impairment of his judgment and reliability.

At the Hearing, the individual attempted to demonstrate that he had been rehabilitated. In support of this
argument, the individual testified that he completed an eight-week alcohol treatment program in May of
1997, has been sober since his second arrest for DWI in March of 1997, and has been attending AA
meetings once a week since his discharge from the alcohol treatment program.

I find that the individual has not been rehabilitated. I find that, contrary to his testimony, the individual has
not been sober since his second arrest for DWI, and has not attended weekly AA meetings since May of
1997. Rather, the evidence in the record shows that he was drinking alcohol and not attending AA
meetings when he was evaluated by the psychiatrist in June of 1997, and that he admitted that he was
drinking a six pack of beer a week in May of 1997. I cannot credit the individual’s testimony because it
was clearly designed to mislead others by minimizing his use of alcohol.

I also find that the eight-session alcohol treatment program that the individual completed in May of 1997
was not of sufficient duration or intensity to rehabilitate the individual. In uncontested expert testimony,
the psychiatrist stated that for this individual to be rehabilitated, he must remain sober for a year or two.
The psychiatrist also indicated that, for this individual, sobriety would most likely require a structured
outpatient program, such as one that includes two or more AA meetings per week.

The individual has also attempted to dispute the psychiatrist’s conclusion that his use of alcohol has
impaired his judgment and reliability by offering evidence that he has been a valued employee. The
individual points to the fact that he has been employed for more than twenty years, received several very
positive performance evaluations, and has never been the subject of disciplinary proceedings. While these
factors are positive, they are insufficient to demonstrate that the individual’s judgment and reliability have
not been impaired by alcohol. To the contrary, alcohol has clearly caused this individual to act in an
untrustworthy manner. He has broken the law on at least two occasions by driving a car while intoxicated,
appeared at work with alcohol on his breath, and has made many false statements concerning his use of
alcohol.

IV. CONCLUSION

In view of the criteria set forth in 10 C.F.R. Part 710, I cannot find that restoring the individual's access
authorization would not endanger the common defense and security and would be consistent with the
national interest. A psychiatrist has diagnosed the individual as alcohol dependent, and concluded that his
use of alcohol has impaired his judgment and reliability. Moreover, the individual has engaged in a long
pattern of falsification concerning his use of alcohol. Based on the above, I find that the individual is not
trustworthy, and that his access authorization should not be restored.

file:///cases/security/vsa0118.htm
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The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues.

All submissions must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
Avenue, SW, Washington, D.C. 20585-0107. In addition, a party must send a copy of each of its
submissions to the other party.

Linda Lazarus

Hearing Officer

Office of Hearings and Appeals

Date: February 9, 1998

(1)Section 710.8 sets forth the principal types of derogatory information that create questions as to an
individual’s eligibility for access authorization. Criterion F involves information, inter alia, that an
individual has made misrepresentations during a personnel security interview (PSI), completing a
Questionnaire for Sensitive Positions (QSP), or during an official inquiry relating to an individual’s
eligibility for access authorization. Criterion H pertains to information that an individual has "[a]n illness
or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist, causes, or may cause, a significant defect in judgment or
reliability." Criterion J involves information that an individual has been a "user of alcohol habitually to
excess," or has been diagnosed as "alcohol dependent or as suffering from alcohol abuse."

(2)Based on the evaluation report, DOE indicated that (1) the psychiatrist had diagnosed the individual as
"alcohol dependent without adequate evidence of rehabilitation or reformation," (2) the psychiatrist had
opined that the individual’s continued use of alcohol is likely to cause significant defects in judgment and
reliability, (3) in 1985, the individual had admitted that he had missed work because of being "hung over,"
and his employer had referred him to an alcohol treatment program because the individual’s breath
smelled of alcohol, (4) the individual had acknowledged that he drank the night before he met with the
psychiatrist, even though the individual told the psychiatrist that he did not want to drink anymore, and (5)
laboratory tests indicated that the individual has elevated liver enzymes, high cholesterol and elevated
triglycerides, and that these test results might indicate excessive alcohol use.

(3)Based on these medical records, DOE stated that the individual had (1) received inpatient treatment for
alcohol abuse from December 23, 1985, through January 21, 1986, (2) been diagnosed with alcoholism on
December 24, 1985, and (3) indicated that he was a binge drinker who would drink up to a case of beer on
the weekend.

(4)Based on these PSIs, DOE indicated that the individual had admitted that (1) he was an alcoholic, (2) he
had been arrested for DWIs on February 16, 1985, and March 15, 1997, (3) he had consumed eight to nine
beers during an eight hour period, measured 0.16 on a breath alcohol test, and was "a little" intoxicated at
the time of the March 16, 1997 arrest, and (4) in the 1980's, his supervisor had said that his breath smelled
of alcohol and suggested that he enter an in-patient alcohol treatment center.

(5)The attending physician did not testify at the Hearing. The information concerning the attending
physician’s diagnosis is based on the individual’s medical records and the testimony and report of the
DOE consultant psychiatrist.

(6)In 1991, Question 23(d) of the QSP asked the person completing the form to answer yes or no to the
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following inquiry: "Have you ever been arrested, charged or convicted of any offenses related to alcohol
or drugs?" On June 13, 1991, the individual responded to this question by checking the box marked "no."
DOE Exhibit I, "Questionnaire for Sensitive Positions, dated June 13, 1991." By 1995, Question 23(d) of
the QSP had been modified to read: "Have you ever been charged with or convicted of any offense(s)
related to alcohol or drugs?" On August 25, 1995, the individual responded to this question by also
checking the box marked "no." DOE Exhibit F, "Questionnaire for Sensitive Positions, dated August 25,
1995."

(7)On November 30, 1995, an OPM investigator interviewed the individual to discuss, amongst other
things, the individual’s responses to the 1995 QSP. In his report, the OPM investigator noted that the
individual had "reaffirmed his answer of ?no’ to Question 23(d)." The OPM investigator also noted that
the individual had stated during the interview that he had never been charged with or convicted of any
offense related to alcohol. DOE Exhibit G, "OPM Report of Investigation, dated November 30, 1995.

(8)The individual also stated that he could not recall making these statements, and could not explain the
reason that he made them. DOE Exhibit D; Transcript at 72.

(9)The social worker did not testify at the Hearing.

(10)The psychiatrist also ordered that the Minnesota Multiphasic Personality Inventory II (MMPI- II) be
administered to the individual. The psychologist who administered the test concluded that the individual’s
test results were of questionable validity. The psychiatrist testified that although the results of the
individual’s MMPI-II do not indicate that he fits the normal profile of an alcoholic, this test produces
many false results. The psychiatrist also noted that, even if the MMPI-II suggests that a person is not a
typical alcoholic, alcohol could still be causing significant problems for that individual. DOE Exhibit M;
Transcript at 42-4.
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January 29, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 3, 1997

Case Number: VSO-0179

This Opinion concerns the eligibility of xxxxxxxxxxxxxxxxxxxxxx (the individual) for restoration of an
access authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Opinion will consider whether, based on the testimony and other evidence
presented in this proceeding, the individual's access authorization should be restored.

I. BACKGROUND

This administrative review proceeding was commenced by the issuance of a Notification Letter to the
individual. The Notification Letter stated that information in the possession of a Department of Energy
Office (DOE Office) created a substantial doubt concerning the individual’s eligibility for an access
authorization.(1) The Notification Letter specified that the individual is “suffering from Alcohol Abuse
and has not had adequate evidence of rehabilitation.” The Notification Letter supported its finding by
referring to i) the diagnosis of the DOE consulting psychiatrist

and ii) the individual’s two arrests for Driving While Intoxicated (DWI). Alcohol abuse is a security
concern pursuant to 10 C.F.R. § 710.8(j) (Criterion J).

Administrative review is authorized when the existence of derogatory information leaves unresolved
questions about an individual's eligibility for access authorization. A hearing provides “the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of
proceeding, the standard is designed to protect national security interests. The burden is on the individual
to come forward at the hearing with testimony or evidence to demonstrate that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with

file:///persecc.htm#vso0179
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the national interest." 10 C.F.R. § 710.27(d).

The individual requested a hearing. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
held. Fifteen witnesses testified at the hearing. Three witnesses were called by the DOE Office. The first
was a DOE security specialist. The second was a DOE consulting psychiatrist. The third was the DOE
manager of labor relations and legal services.

The individual called twelve witnesses: (i) his employee assistance program (EAP) counselor (the
individual’s counselor), (ii) the director of the alcoholism program that the individual attended (alcoholism
program director), (iii) the business manager of his labor union, (iv) his sister,(v) four co-workers who
know him socially, (vi) one co-worker who did not know the individual socially, (vii) one family friend,
(viii) a DOE facility management supervisor, and (ix) himself.

The individual indicates he has been drinking socially for eighteen years and never had any problems as a
result of his consumption of alcohol prior to the death of his mother. However, after his mother’s death,
which took place in January 1996, he drank excessively on several occasions. On two of these occasions
he was arrested for DWI. The individual indicates that shortly after the second DWI he ceased
consumption of alcohol and entered counseling.

Since the DOE consulting psychiatrist diagnosed the individual as suffering from alcohol abuse, the DOE
properly invoked Criterion J. At the hearing the individual maintained that he is now rehabilitated from the
alcohol-related problems. Accordingly, in this Decision I will consider “the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes.” 10 C.F.R. § 710.7(c). To recommend
a restoration of the individual’s access authorization, I must be convinced that the individual is not likely
to have any future problem with alcohol that could cause a security concern. The evidence on this issue is
set forth in (i) the DOE consulting psychiatrist’s report and testimony, (ii) a letter from the alcoholism
program director and his testimony, (iii) the testimony of the individual’s EAP counselor, (iv) the
testimony of the individual’s friends and associates regarding his ability to deal with the death of his
mother and avoid future alcohol abuse. In the section below I will provide a summary of the relevant
documents and relevant hearing testimony.

II. TESTIMONY AND DOCUMENTARY SUBMISSIONS

A. The Alcoholism Program Director

A letter submitted by the alcoholism program director was submitted at the hearing. In that letter the
director indicated a diagnosis of “Alcohol Abuse, precipitated by the death of his mother was established
and also, the need to address his grief related issues.” The testimony of the alcoholism program director at
the hearing indicated that “the [intake] interview clearly indicated alcohol abuse, episodic in nature,
directly related to the death of his mother, and grief-related issues.” Transcript at 105.

The letter submitted by the alcoholism program director indicates that the individual has participated in 47
counseling sessions. That letter concludes that “It is the impression of this worker that [the individual] has
dealt realistically and in depth with the grief related to his mother’s death. It should also be noted that [the
individual] has opted on his own to abstain from any use of alcohol, his last drink reported on April 17,
1997.” He reinforced that conclusion by testifying at the hearing that

[H]e’s participated in the program, cooperated actively, very actively, participated in the outpatient
program both in group and individually. He’s addressed the issue of the grief response. I know that he
continues to grieve, as is appropriate, but he seems to be dealing with it, it’s my perception, in a very
appropriate manner. He has agreed to attend, let’s see, two sessions a week for three months, which would
have been a total of 24 sessions, and in fact, as of December 4th had attended 47 sessions.
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Transcript at 103.

When asked for his opinion as to whether the individual has successfully overcome his grief-related
difficulties, he testified, “Quite honestly, I think his prognosis is excellent.” Transcript at 105.

B. The DOE Consulting Psychiatrist

The DOE consulting psychiatrist diagnosed the individual as “suffering from alcohol abuse although he is
not a user of alcohol habitually to excess.” The DOE consulting psychiatrist indicated that the individual’s
“drinking increased dramatically after the death of his mother, who appears to have been the most
important person in his life. The [individual] is a 39 year old bachelor who lived with his mother and
devotedly cared for her at home during her terminal illness and eventual death.” The DOE consulting
psychiatrist stated “It is my opinion that the subject’s increase in drinking was directly related to the
emotional effects on him of the death of his mother. In order to be rehabilitated, the [individual] needs to
emotionally deal with these issues . . .” In another section of his report he concluded that the individual’s
abuse is “potentially temporary and was, at least in part, caused by a death or illness of a loved one.”
Report at 22.

In his report the DOE consulting psychiatrist explained why he considered the individual not to be
rehabilitated.

Although [the individual] has had approximately 24 hours of traditional alcohol rehabilitation (which
ordinarily would be sufficient for a first episode of Alcohol Abuse), since he has not had individual
psychotherapy to deal with the behavior issues, it is my opinion that he has not had adequate evidence of
rehabilitation.

Report at 20.

In the report he explained his views regarding the steps the individual would need to take for reformation.

As adequate evidence of reformation, the subject needs to have a minimum of one year without any
medical, family, social, legal psychological, or work related problems associated with alcohol. Because he
only meets the DSM-IV criteria for Substance Abuse, rather than the more severe Substance Dependence,
abstinence is not an absolute requirement of him showing adequate evidence of reformation.

Report at 21.

During his testimony the DOE consulting psychiatrist explained in more detail the steps he felt were
appropriate for the individual’s rehabilitation.

I didn’t believe that you have what’s called alcoholism. And alcoholism is just another word for substance
dependence, alcohol. But I did feel that you, at a time of emotional stress and crisis in your life, you kind
of turned to alcohol to deal with - trying to kind of deal with, I guess your emotions and your feelings. So
I didn’t make the usual recommendations that I make in terms of alcohol treatment. My recommendation
was that you have at least 25 hours of therapy, and I said with a doctorate level mental health provider,
either a psychiatrist or psychologist. That, in my opinion, is ideal, simply because I would say the more
education you have and the more training you have, the better you’re able to deal with people’s sort of
emotional problems. But I don’t say that although that is my ideal, it’s not that somebody who is a
competent psychotherapist could not do the same thing.

Transcript at 35. After his review of the report submitted by the alcoholism program director, the DOE
consulting psychiatrist clearly believed that the counseling the individual had received dealt effectively
with his grief-related issued. Further, the DOE consulting psychiatrist indicated that the individual
essentially met the requirements he specified for reformation.
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[M]y recommendation with [regard to] the reformation was not that you never drink again, I didn’t
recommend that, and I can’t recommend that based on the fact that you really don’t meet the criteria for
substance dependence. . . . So what I recommended was that you have a one-year period without showing
any alcohol-related problems, no social problems, medical problems, legal problems, job problems. And
the way I count, your last alcohol-related problem was March 1st, 1997, and you know, this is January
8th, 1998. So you’re really only eight weeks away from what I said, a year of no alcohol-related problems.
And, you know from my point of view eight weeks is not an issue - I would say that you’ve had very close
to a year without having any alcohol-related problems.

Transcript at 36.

When asked by the DOE counsel to give his prognosis of whether the individual will have any more
alcohol related problems, the DOE consulting psychiatrist testified that

it’s unlikely that he would have alcohol-related problems, simply because I think that [his mother’s death]
was the biggest issue in his life. He admits that she was the human being he was most close to in his
whole life. There was a time when he was dependent on her, and as she got older she became dependent
on you.

I also know it’s very, very difficult, even as a doctor, to take care of people dying of cancer. It’s incredibly
difficult to watch somebody that you love shrivel up and lose weight and get sick and have pain. That
would be very difficult for anybody. My sense is if you dealt with that, I can’t imagine what for you is
going to be more difficult. So I would say his prognosis is good, that it’s unlikely that he would have
another episode where he had to turn to alcohol to deal with handling his emotions.

Transcript at 37. Finally, the DOE consulting psychiatrist cited his review of the individual’s file as further
support for his conclusion that the individual was rehabilitated.

I was really impressed reading, you know, his file in terms of his character, his stability, the opinions that
other people had of you. I mean, it was really squeaky clean, other than the immediate period after your
mom’s death. So I mean, that’s a big factor in terms of my prognosis of him.

Transcript at 38.

C. Other Testimony

At the hearing the individual clearly admitted that he had abused alcohol. Transcript at 12. He testified that
he knows he made a mistake in using alcohol to help deal with his feelings related to his mother’s death.
Transcript at 13. He further testified that “I don’t know what else to say, you know, I don’t have an excuse
for me for drinking, that was stupidity on my part.” Transcript at 21.

Both the DOE consulting psychiatrist and the director of his alcoholism program indicated that the
individual’s rehabilitation did not require him to cease the consumption of alcohol. Transcript at 35 and
103. However, the individual decided to completely cease consumption of alcohol after his second DWI.
“My last day was April the 17th.” Transcript at 25. He indicated that “That particular day, I just decided
that was one step on my behalf to stop drinking.” Transcript at 25. He was asked by the DOE Counsel
what his future intentions regarding consumption of alcohol. He testified:

I think that I’ve dealt with not having alcohol for eight months, a little over eight months. I think - my
plan is to continue my sobriety. . . . I am keeping sobriety. I am not going to lie to them, and I am not
going to lie to myself. So God willing, I have no intention of drinking again.

Transcript at 26.

Finally, the individual testified that he has now accepted the death of his mother. He indicated that he has
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addressed the issue of the loss of his mother during his counseling sessions. Transcript at 28. In response
to the question of whether he believes he has come to grips with his loss, the individual indicated “Yes, I
have. It’s time to let go, and I did it, took me awhile. But unfortunately, I did some things I shouldn’t have
done, but I take blame, full blame for what I did.” Transcript at 29.

The individual provided supporting testimony from his sister, and four individuals that see him regularly.
These witnesses provided detailed corroboration for two assertions made by the individual. These
witnesses testified that they have each seen the individual in a variety of social situations that included
regular daily activities outside of work and group social situations. Their combined testimony strongly
corroborated the individual’s testimony that he has not consumed alcohol in the last eight months.

The second area of corroboration relates to the individual’s testimony regarding the severe grief he felt at
the time of the death of his mother and his testimony that he has now been able to deal with his grief. One
witness was asked by the DOE Counsel how she would characterize the individual’s reaction to the death
of his mother. She testified that “he didn’t handle it very well. He was with his mom, you know, all the
time in the hospital, when she was at home [he took] care of her all the time . . . .” Transcript at 99. She
went on to respond to the question of whether she believed that his mother’s death had anything to do with
his increase consumption of alcohol. She answered “I do, because I’ve known [the individual] for a long
time, and I’ve never seen him drunk, ever.” Transcript at 99.

As another example, a close family friend testified:

I used to visit the family quite frequently when the mother was - his mother was ill . . . .

. . . .

[Y]es he did take it very hard. And he was the provider for his mother while she was ill, he was there
constantly whenever he wasn’t working here, at least at night he was the only person that could really take
care of her. And she went through a lot of pain and agony and suffering through that period of time. And
[the individual] was there to try to comfort her and help her at all times.

Transcript at 116.

That witness believed that there was a relationship between the individual’s increased alcohol consumption
and the suffering and death of his mother. Id.

His sister testified that “it [the death of their mother] hit him very hard, because he used to take care of my
mom, he used to say up nights with her. He used to take her - he was her right hand.” She further testified
that she has been helping him deal with his grief and that he is now moving on in dealing with his
mother’s death. Transcript at 110.

Finally, several witnesses testified about the individual’s job performance. The DOE called the DOE
manager of labor relations and legal services. He testified that the individual was extremely reliable and an
excellent employee. The individual called several co-workers. All had a very positive evaluation of the
individual’s character and work habits.

III. ANALYSIS

As is evident from the above discussion, the testimony and reports of the two counseling professionals
strongly support the conclusion that the individual is not likely to abuse alcohol in the future. The experts
agree the individual abused alcohol as a result of his extreme grief related to his mother’s death. The DOE
consulting psychiatrist and the alcoholism program director reviewed the individual’s grief-related
rehabilitation and concluded that he has dealt effectively with his severe grief.
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Further, both the DOE consulting psychiatrist and the alcoholism program director believe that because he
has overcome his severe feelings of grief, the individual is unlikely to abuse alcohol in the future. Their
views are very persuasive and I agree with their conclusion that the individual has been rehabilitated.

In addition, I found the character witnesses’ testimony to be detailed and given in an honest and
forthcoming manner. That testimony supports the experts’ opinion that the individual had been very upset
by the long illness and death of his mother and the individual’s alcohol abuse resulted from his extreme
grief. In addition the testimony of the character witnesses supports the individual’s statements that he has
been sober for eight months.

I was impressed by the individual’s candor about his alcohol- related problems, and his acceptance of full
responsibility for those problems. I am convinced by his testimony that he is determined not to make those
mistakes in the future. I also believe the expert witnesses and character witness corroborated the
individual’s testimony through their detailed descriptions of the individual’s attitudes and actions during
the last eight months.

IV. CONCLUSION

I have been persuaded by the evidence brought forward in this case that restoring the individual’s access
authorization would not endanger the common defense and would be clearly consistent with the national
interest. Accordingly, I find that the individual's access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response with
20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: January 29, 1998

(1)The Notification Letter was modified and reissued to the individual on December 22, 1997. All
subsequent references in this Decision to the Notification Letter refer to the December 22, 1997
Notification Letter.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

February 6, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 9, 1997

Case Number: VSO-0181

This Opinion concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the Individual") to
retain a level “Q” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.(1)The Department of Energy’s Albuquerque Operations Office (DOE) suspended the
Individual’s access authorization under the provisions of Part 710. This Opinion considers whether, on the
basis of the evidence and testimony in this proceeding, the Individual’s access authorization should be
restored. For the reasons stated below, it is my opinion that the Individual’s access authorization should
not be restored at the present time.

I. BACKGROUND

The events leading to the present proceeding began when the Individual was arrested for driving under the
influence of alcohol. Because the Individual had several previous alcohol related arrests, a Personnel
Security Interview (PSI) of the Individual was conducted on XXXXXXX. During this PSI the individual
admitted to an extensive history of excessive alcohol use. DOE Exhibit 3. Because the PSI failed to
resolve the security concerns raised by the Individual’s arrest, a psychiatric evaluation of the Individual
was conducted on XXXXXXX, by a board-certified psychiatrist (the Psychiatrist), with significant
experience in addiction medicine. After interviewing the Individual, and analyzing laboratory tests and
other information contained in the Individual’s Personnel Security File, the Psychiatrist determined that the
Individual was alcohol dependent, in accordance with the criteria set forth in the American Psychiatric
Association’s Diagnostic and Statistical Manual, Fourth Edition (DSM-IV). The Psychiatrist also
concluded that the Individual’s alcohol dependence was not mitigated by rehabilitation and reformation.
(2)

Accordingly, the Individual’s access authorization was suspended and an administrative review proceeding
was initiated. See 10 C.F.R. § 710.9. The DOE then issued a letter notifying the Individual that information
the DOE possessed created a substantial doubt concerning his continued eligibility for access authorization

file:///persecc.htm#vso0181
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(the Notification Letter). The Notification Letter specifies three areas of derogatory information described
in 10 C.F.R. § 710.8. First, the Notification Letter alleges that the Individual has an illness or condition,
alcohol dependence, that has caused in the past, and may cause in the future, a significant defect in his
judgment and reliability. (3) Notification Letter at 3. Second, the Notification Letter alleges that the
Individual “has been diagnosed by a board- certified psychiatrist, . . . as alcohol dependent . . . .” 10 C.F.R.
§ 710.8(j) (Criterion J). Id. Third, the Notification Letter charges that the Individual has “engaged in
unusual conduct or is subject to circumstances which tend to show that [he] is not honest, reliable, or
trustworthy; or which furnishes reason to believe that [he] may be subject to pressure, coercion,
exploitation, or duress which may cause [him] to act contrary to the best interests of the national security.”
Id. at 4. The Individual filed a request for a hearing in which he made a general denial of the allegations
contained in the Notification Letter. This request was forwarded to the Office of Hearings and Appeals
(OHA) and I was appointed as Hearing Officer.

At the hearing, the DOE presented four witnesses: the Manager of Labor Relations for the Individual’s
employer, a DOE Personnel Security Specialist, the Psychiatrist, and the Individual. The Individual called
one witness, a Substance Abuse Counselor, who provided testimony about the Individual’s treatment
program. The record of this proceeding was closed when OHA received a copy of the transcript of the
hearing. See Transcript of Hearing, Case No. VSO-0181 (hereinafter cited as “Tr.”).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the individual’s age and
maturity at the time of the conduct; the voluntariness of the individual’s participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c); 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

Once the DOE has made a prima facie showing of derogatory information raising security concerns, the
individual must convince the DOE that restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).
This standard implies that there is a presumption against the granting or restoring of a security clearance.
See Department of the Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for the granting of security clearances indicates that security determinations should err,
if they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance); Personnel
Security Hearing, Case No. VSO-0002, 24 DOE ¶ 82,752 at 85,511 (1995). In the present case, the
Individual has not convinced me that restoring his security clearance is clearly in the national interest.

III. FINDINGS OF FACT AND ANALYSIS

A. Criteria H and J

There is no dispute that DOE’s allegations under Criteria H and J are valid. The Individual has admitted
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that he is an “alcoholic” who must permanently abstain from the use of alcohol. Tr. at 20. Moreover, the
Record indicates that at least three physicians, including the Psychiatrist, have diagnosed the Individual as
alcohol dependent. Exhibit 19 at 3; Exhibit 20; Exhibit 23; Tr. at 38-39. Accordingly, the sole issue to be
considered under Criteria H and J is whether the Individual has been sufficiently rehabilitated to mitigate
the serious security concerns raised by the Individual’s alcohol dependency.

I am impressed by the commitment and effort exhibited by the Individual in addressing his alcohol
dependency. The Individual sought treatment in early XXXX 1997 and has been placed in an intensive
out-patient treatment program (IOP) which includes weekly therapy sessions lasting from two to four
hours. Tr. at 21-23. The Record indicates that the Individual is in complete compliance with all of the
IOP’s requirements. Tr. at 91-92. At the hearing, the Psychiatrist agreed that the Individual had completed
a sufficient portion of the IOP to satisfy his recommendations for counseling. Tr. at 42-43. More
importantly, the Individual has testified that he has not consumed alcohol since entering the IOP in early
May. Tr. at 20. The Record does not contain any evidence that contradicts this testimony.

Unfortunately, however, seven months of abstinence is not sufficient to resolve the serious security
concerns raised by alcohol dependency. An adjudication of an individual’s suitability to maintain a DOE
access authorization is in essence a “predictive assessment.” Personnel Security Hearing, Case No. VSO-
0011, 25 DOE ¶ 82,751 at 85,504 (OHA), affirmed 25 DOE ¶ 83,014 (OHA), proceeding terminated (OSA
1995). Although it is impossible to predict with certainty an individual’s future behavior, it is incumbent
upon the individual to show that the maintenance of an access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Id. In evaluating
the potential risk posed by the possibility of relapse, both the likelihood of relapse and the potential
consequences of a relapse must be considered. Personnel Security Hearing, Case No. VSO-0150, 26 DOE
¶ 82,789 (1997), appeal pending.

The Psychiatrist testified that if the Individual were to begin consuming alcohol again, his judgment and
reliability could be expected to decline to the point where allowing the Individual to maintain an access
authorization would not be consistent with the national interest and the common defense. Tr. at 62. In
support of this contention, the Psychiatrist stressed the possibility of blackouts as being of particular
concern. Tr. at 45. In addition, the Record contains evidence of at least nine alcohol related arrests.
Notification Letter at 4. These arrests are evidence of the effect of alcohol use on the Individual’s
judgment and reliability. It is not unreasonable to assume that this pattern would resume if this Individual
were to relapse. Accordingly, I conclude that the likely consequences of a relapse on the part of the
Individual would pose a significant threat to national security and the common defense.

Having found that a relapse could threaten the national security and common defense, I must now consider
the likelihood of relapse. After observing the Individual’s testimony concerning the IOP, the Psychiatrist
testified that the Individual’s counseling program was sufficient. Tr. at 41. However, the Psychiatrist
further testified that the Individual had not maintained sobriety for a long enough period for him to be
rehabilitated, since (at the time of the hearing) the Individual had only maintained his sobriety for a period
of approximately seven months. Tr. at 60. According to the Psychiatrist, the likelihood that the Individual
would be able to maintain his sobriety significantly increases after one year of complete abstinence from
the use of alcohol. Tr. at 60, 62. However, in the present case, because the Individual had previously
suffered a relapse, the Psychiatrist opined that the Individual needed to abstain from the use of alcohol for
at least twenty-four months to be considered rehabilitated. Tr. at 41, 43, 58, and 60.

A number of highly qualified expert witnesses have testified in previous DOE Security Hearings that
individuals with substance dependence disorders are not sufficiently rehabilitated until they have abstained
from the use of all psychoactive substances for a period of at least twelve months. See e.g., Personnel
Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755, affirmed, 25 DOE ¶ 83,002, affirmed, (OSA
1995). The testimony of these experts reflects a widely held view among substance abuse professionals.
Tr. at 62, 63, and 66. This consensus is also reflected in the DSM-IV’s diagnostic course specifiers for
Chemical Dependency Disorders which distinguish between Early Remission and Sustained Remission.
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Specifically, the DSM-IV states:

Because the first 12 months following Dependence is a time of particularly high risk for relapse, this
period is designated Early Remission. After 12 months of Early Remission have passed without relapse to
Dependence, the person enters into Sustained Remission.

DSM-IV at 179. As the quote indicates, this consensus among substance abuse professionals exists
because substance dependent individuals present a significantly higher danger of relapse during the first
twelve months following their sobriety date. This significantly higher rate of relapse provides a sound and
reasonable basis for the experts’ consensus opinion that a period of twelve months of abstinence from the
use of alcohol and drugs is generally necessary to establish rehabilitation. This twelve month standard is
not a hard and fast rule. It therefore must be flexibly applied on a case-by- case basis in the DOE’s
security clearance proceedings. Compare, Personnel Security Hearing, Case No. VSO-0179 (January 29,
1998) (recommending restoration of clearance for individual diagnosed with alcohol abuse after ten and
one-half months of sobriety). However, Hearing Officers have not deviated from this standard absent
significant mitigating circumstances.

In light of the weight of evidence set forth above showing that the twelve-month standard is widely
recognized, I find that even though the Individual has received sufficient counseling, he has not been
sober for a long enough time to resolve the significant security concerns raised by his alcohol dependence.
The likelihood of a relapse is simply too great at this point to restore the Individual’s security clearance,
especially in light of the likely consequences of a relapse. I therefore find that the Individual has not
mitigated the DOE’s security concerns with regard to Criteria H and J. (4)

B. Criterion L

Criterion L refers to information that an individual has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the Individual may be subject to pressure, coercion, exploitation or duress
which may cause the Individual to act contrary to the best interests of the national security.” 10 C.F.R.
710.8(l).

The DOE’s security concerns under Criterion L are based largely upon a series of arrests set forth in the
Notification letter. Notification Letter, Enclosure 2 at 3. (5) The Notification Letter lists at least six
separate occasions where the Individual was charged with committing non-alcohol related crimes. In
addition, the Individual was arrested on at least nine other occasions for alcohol related offenses.

While the Individual’s arrest record raises significant security concerns, I find that they have been
mitigated by the passage of time. Of a total of fifteen offenses set forth in the Notification Letter, fourteen
have occurred during the period beginning in 1968 and ending in 1982. The one offense that has occurred
in the past sixteen years was alcohol related. These arrests clearly indicate a pattern of lawlessness and
disrespect for the law as well as a lack of judgment and reliability on the part of the Individual, all traits
that are inconsistent with the national interest and the common defense. However, the passage of time
indicates that this pattern of lawlessness has ceased. Therefore, the security concerns raised by this pattern
of disrespect for law and authority have been sufficiently resolved. The fact that the Individual has been
arrested once in the past sixteen years for an alcohol- related crime raises significant security concerns
about the Individual’s use of alcohol. However, concerns about his use and/or abuse of alcohol are more
properly addressed under Criteria H and J.

Accordingly, I find that the Individual has mitigated the DOE’s security concerns with regard to Criterion
L as expressed and supported in the Notification Letter.

IV. CONCLUSION

file:///cases/security/vso0179.htm
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For the reasons set forth above, I conclude that the Individual’s alcohol dependency has not been in
remission for a long enough period to convince me that his risk of relapse is low enough to warrant
restoration of his access authorization. The DOE therefore has a sufficient basis for invoking Criteria H
and J in the circumstances under which the DOE has suspended the Individual’s access authorization.
Since the Individual has not shown mitigating circumstances with respect to the DOE’s allegations under
Criteria H and J, I conclude that the Individual has not demonstrated that restoring his security clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Therefore, it is my opinion that the Individual’s access authorization should not be restored at this time.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within fifteen calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: February 6, 1998

(1)”An “access authorization” is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as access authorization or security clearance.

(2)The Psychiatrist also found that the Individual most likely was afflicted with Anti-Social Personality
Disorder. However, since the Notification Letter did not base any of its allegations upon this tentative and
incomplete diagnosis, I have not considered it in my deliberations.

(3)Criterion H applies to information that the Individual has “[a]n illness or mental condition of a nature
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist, causes, or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).

(4)I need not determine whether the Individual must remain abstinent for twelve months as set forth in the
general rule or twenty-four months as recommended by the Psychiatrist, since the Individual has only
shown seven months of sobriety at this time.

(5)The DOE’s security concerns under Criterion L are also based upon the Individual’s military record.
The Individual received a “General Discharge Under Honorable Conditions” in because of frequent
involvement of a discreditable nature with civil or military authorities. DOE Exhibit 21. I find that the
passage of 30 years mitigates any security concerns raised by the Individual’s Military Record.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: November 6, 1997

Case Number: VSO-0183

This Opinion concerns whether XXXXXXXXXX (hereinafter "the Individual") is eligible for access
authorization. Eligibility for access authorization is governed by the criteria set forth at 10 C.F.R. Part 710.

I. Background

A. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710
(“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material”). The determination that an individual is eligible for such access affords that individual “access
authorization” or a “security clearance.”

An individual is eligible for access authorization if such authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.(7)(a).
Certain types of derogatory information raise a concern whether an individual can meet that standard. Id. §
710.7(b). The ultimate decision concerning eligibility is a comprehensive, common sense judgment based
on a consideration of all relevant information. Id. § 710.7(a), (c). Such information includes the nature of
the conduct at issue, the absence or

presence of reformation or rehabilitation, and the impact of the foregoing on the relevant security
concerns. Id. § 710.(7)(a), (c).

When there are unresolved issues concerning an individual’s eligibility for access authorization, the matter
is referred for “administrative review.” 10 C.F.R. § 710.20. The purpose of a hearing is to afford the
individual the opportunity to resolve those questions. 10 C.F.R. § 710.21(b)(6). Thus, the burden is on the
individual to present testimony or evidence to demonstrate that access authorization “will not endanger the
common defense and security and will be clearly consistent with the national interest.” 10 C.F.R. §
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710.27(b). This standard is designed to protect the national interest and thus differs from the standard
applicable to criminal proceedings in which the prosecutor must prove guilt beyond a reasonable doubt.

B. Procedural Background

In October 1996, the Individual signed and dated a Standard Form 86, “Questionnaire for National
Security Positions” (the DOE security questionnaire). Subsequently, a DOE security specialist conducted a
Personnel Security Interview (the PSI) of the Individual. The transcript of the PSI will be cited as “PSI Tr.
at ___.”

In October 1997, the DOE office responsible for determining the Individual’s eligibility for access
authorization (the DOE office) commenced this administrative review proceeding by issuing a Notification
Letter to the Individual. The Notification Letter stated that the DOE office possessed information that
created a substantial doubt concerning the Individual’s eligibility for access authorization. The
Notification Letter stated that the information indicated that the Individual provided inaccurate information
in security investigations, a security concern under 10 C.F.R. § 710.8(f) (Criterion F). The Notification
Letter also stated that the information indicated a pattern of dishonest behavior that raised a concern under
10 C.F.R. § 710.8(l) (Criterion L) that the Individual is not “honest, reliable or trustworthy.”

In response to the Notification Letter, the Individual requested a hearing. Three witnesses testified at the
hearing. Two witnesses were called by the DOE office. The first was the DOE security specialist. The
second was a DOE security manager. The Individual testified on her own behalf. Both the DOE office and
the Individual submitted written evidence. The hearing transcript will be cited as “Hrg. Tr. at __.”

C. The Notification Letter

The Notification Letter cites, as security concerns, theft-related incidents, failure to make timely payment
on a loan, and inaccurate statements on security questionnaires and to investigatory officials. Some of
these incidents are reflected in 1989 and 1992 reports of the Department of Defense Investigative Service
(DIS), which performed investigations of the Individual in connection with prior DOD security clearances.
The incidents cited in the Notification Letter can be summarized as follows:

The Individual reported to security officials that, in 1978, she was with a group of girls, one of whom stole
a purse. Law enforcement officials became involved, and the Individual was required to perform
community service. DOE Ex. F at 10; PSI Tr. at 36-38.

The Individual also reported to security officials that in 1980,(1) a K-Mart store terminated her from her
job as a cashier, claiming that she had taken clothes for which she had not paid. K-Mart banned the
Individual from returning to the store. PSI Tr. at 30- 35.

In 1986, when the Individual was no longer a juvenile but rather in her early twenties, she was cited for
shoplifting at a TJ Maxx store. DOE Ex. F at 21. The Individual stated that she shoplifted a briefcase and
was required to perform community service. PSI Tr. at 27-30.

In 1988, the Individual was cited for “embezzlement.” DOE Ex. F at 21. The Individual stated that she
presented approximately $100 to $120 of merchandise to her sister, a cashier at Bradlee’s department
store, and that her sister did not charge the Individual for approximately $40 of the merchandise. The
Individual stated that, as a result of this incident, she was required to perform community service. PSI Tr.
at 40-42.

In 1989, the Individual did not make complete disclosures on a DOD security questionnaire. The
Individual answered “No” to the question whether the individual had ever used drugs. Later, in response to
questions in a PSI, the Individual stated that she had used marijuana on four or five occasions when she
was a teenager. DOE Ex. G at 11; PSI Tr. at 54-56. The Individual also did not disclose the 1978 stolen
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purse incident, or the 1986 shoplifting citation, as required by the form. DOE Ex. G at 11.

In 1991, the Individual failed to report, and later made untruthful statements to her contractor employer
and a postal investigator concerning, a possible theft of jewelry from the mail by an employee under her
supervision. DOE Ex. F. As a result, the Individual’s employer suspended her for two weeks, demoted her,
and transferred her to another job site. Id. at 3-4.

In 1992, a hospital obtained a $1500 judgment against the Individual for an unpaid hospital bill, DOE Ex.
B, incurred as the result of a 1989 emergency room visit following an automobile accident. PSI Tr. at 12-
14. In 1993, the Individual obtained a $10,000 insurance settlement for the accident, Hrg. Tr. at 68, but did
not satisfy the judgment until 1994, when she needed to do so in order to obtain financing for a residence.
PSI Tr. at 11; DOE Ex. B.

Also, in 1992, the Individual did not make complete disclosures on a second DOD security questionnaire.
The Individual did not report her earlier drug use, or the 1989 delinquent hospital bill and 1992 judgment,
as required by the form. DOE Ex. F at 31.

In 1996, the Individual did not report, on her DOE security questionnaire, her prior delinquency on the
1989 hospital bill. The questionnaire required disclosure of any financial obligations that had been over
180 days delinquent in the last seven years. DOE Ex. H at 10.(2)

The Notification Letter cites the inaccurate statements in connection with security investigations as raising
a concern under Criterion F. The Notification Letter cites all of the identified conduct as raising a security
concern under Criterion L.

D. The Individual’s Response

The Individual concedes the accuracy of most of the information in the Notification Letter. The Individual
argues, however, that additional information should be considered in mitigation.

With respect to the 1978 incident involving the stolen purse, the Individual states that she did not steal the
purse or receive any of the proceeds. PSI Tr. at 36-38. The Individual further states that she identified the
culprit to the police. Id. at 36.

With respect to her termination by K-Mart, the Individual denies that she committed any offense. The
Individual states that K-Mart did not call the police.

With respect to the 1986 shoplifting citation, the Individual states that she was with a group in which each
person was attempting to steal an item from the store. PSI Tr. at 27-28. The Individual attributes her
participation to a group mentality. Id. at 58.

With respect to the 1988 embezzlement, the Individual states that she did not ask her sister to undercharge
her. PSI Tr. at 41. Nonetheless, the Individual states, she was aware, at the time, that her sister had
undercharged her. Id.

With respect to her 1989 and 1992 DOD security questionnaires, the Individual testified that she did not
disclose her 1977 drug use because she was afraid that disclosure would preclude her from obtaining a
security clearance, which in turn would jeopardize her job. Hrg. Tr. at 74-75. With respect to her failure to
disclose the 1986 shoplifting incident on the 1989 questionnaire, the Individual notes that she disclosed the
1988 embezzlement, and she maintains that her failure to disclose the 1986 incident was an oversight. Id.
at 76-77.

With respect to her failure to make timely payment of her $1500 hospital bill, the Individual maintains that
she used the 1993 $10,000 insurance settlement to assist a needy relative. Hrg. Tr. at 67-69. The Individual
maintains that she knew that she would have to pay the bill sometime, id. at 69, and she notes that she



Case No. VSO-0183, 27 DOE ¶ 82,761 (H.O. Freimuth March 5, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0183.htm[11/29/2012 1:33:55 PM]

ultimately did so.

Finally, with respect to her 1996 DOE security questionnaire, the Individual maintains that she did not
knowingly omit her prior delinquency on the 1989 hospital bill. The Individual testified that she was
thinking about credit card debt when she answered the question about delinquencies. Hrg. Tr. at 66.

The Individual’s overall response to the Notification Letter is that her past conduct does not accurately
reflect her current behavior or character. The Individual states that she had been hanging out with the
“wrong” crowd, and that she no longer does so. The Individual states that now she stays busy working at
two jobs and trying to make a better life for herself.

In support of her argument that her past conduct does not properly reflect the person that she is today, the
Individual notes that she did not turn 18 until 1981 and, therefore, was a juvenile when some of the earlier
incidents occurred. The 1977 drug use and the 1978 purse incident would fall into this category. The K-
Mart incident would fall into this category if the Individual’s recollection that the date was 1980 is
accurate; K-Mart records show her employment as occurring in 1981 and 1982. DOE, Ex. G at 3.

The Individual also cites the passage of time as a mitigating factor. The Individual notes that the most
recent theft-related citation occurred almost ten years ago, and that the untruthful statements about drug
use and the mail incident occurred between five and ten years ago. Thus, she argues, the only incidents
that have occurred in the last five years concern her failure to make timely payment on her 1989 hospital
bill and her failure to disclose that matter on her 1996 security questionnaire.

Finally, the Individual argues, there is evidence in the record that she is honest, reliable, and trustworthy.
The Individual cites the fact that she has two jobs, and has worked for the same full-time employer for
nine years and the same part-time employer for eight years. The Individual cites the 1992 DIS report
which stated that, with the exception of the mail incident, her supervisor at her full-time job “commented
very positively on all [the Individual’s] character attributes and recommended her for a position of trust.”
DOE Ex. F at 7. The Individual also has submitted letters from her former and current supervisors at her
part-time job, who describe her as honest, dedicated, dependable, and having a good work ethic.
December 12, 1997 Submission; January 22, 1998 Submission. These descriptions, the Individual
maintains, correctly characterize the person that she is today.

II. Analysis

Under the regulations, an individual is eligible for a security clearance if a clearance “will not endanger
the common defense and be clearly consistent with the national interest.” 10 C.F.R. § 710.28(d). The
regulations set forth criteria for making that determination. The Notification Letter cites the Individual’s
conduct as raising security concerns under Criteria L and F.

A. The Criterion L Concern

Criterion L applies where an individual has “[e]ngaged in unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy; or may be
subject to pressure, coercion, exploitation, or duress which might cause him to act contrary to the best
interests of the national security.” 10 C.F.R. § 710.8(l).

There is no question that the information cited in the Notification Letter raises Criterion L concerns. The
pattern of dishonest behavior in this case raises concerns that the Individual is not honest and may be
subject to coercion. The question, therefore, is whether the Individual has resolved those concerns.

The Individual’s juvenile status at the time of some of the incidents, as well as the passage of time,
provide some degree of mitigation. The Individual’s most recent shoplifting arrest was ten years ago,
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approximately five months before she obtained her current full-time job. The Individual’s untruthful
statements in the DOD security questionnaires, and in the mail investigation, occurred five or more years
ago.

There is also some favorable evidence concerning the Individual’s current conduct and behavior. Various
supervisors have described the Individual as honest, dedicated, dependable, and trustworthy. They have
stated that they would recommend her for a position of trust. The DOE office has stated that the
Individual’s credit report does not indicate any current credit problems. Hrg. Tr. at 73. Finally, the
Individual’s own assessment of her past conduct is favorable evidence: the Individual has testified that she
recognizes that her past conduct was wrong.

Although the foregoing factors partially mitigate the security concern, they are not adequate to resolve the
concern. A pattern of dishonest conduct raises a very serious security concern that is difficult for an
individual to resolve. As the security manager testified, dishonest conduct raises a core character issue of
honesty, and there is no test to determine if an individual is honest. Hrg. Tr. at 35-37. This contrasts with
the situation of substance abuse, where an individual can demonstrate the current absence of use through
drug tests and testimony. Moreover, once a pattern of dishonest conduct is established, it is difficult to
accept a contention that a particular incident should be considered in isolation from the pattern. In this
case, there is twenty year period in which the Individual’s honesty has been an issue (1978, the purse
incident; somewhere between 1980 and 1982, the K-Mart incident; 1986, the TJ Maxx incident; 1988, the
Bradlee’s incident; 1989, the omissions on a DOD security questionnaire; 1991, the mail incident; 1992,
the omissions on a second DOD security questionnaire; 1994, delinquent debt; 1996, the omissions on the
DOE security questionnaire). Because of this twenty year pattern, no single incident can be viewed in
isolation. Although the Individual’s recognition that her conduct was wrong is certainly a step toward
reformation and rehabilitation, that recognition and the letters from her former and current supervisors do
not establish that reformation and rehabilitation have occurred. As the security manager testified, national
security concerns are not resolved unless an individual has demonstrated that reformation and
rehabilitation have occurred. Hrg. Tr. at 37-41. Accordingly, I cannot conclude that the Individual has
resolved the security concern arising under Criterion L.

B. The Criterion F Concern

Criterion F concerns information that indicates that an individual “[d]eliberately misrepresented, falsified,
or omitted significant information” during an official inquiry concerning his eligibility for a clearance.
Such information raises serious doubts about whether an individual should be entrusted with responsibility
for safeguarding classified information or special nuclear material.

The Individual concedes that she deliberately omitted required information from her 1989 and 1992 DOD
security questionnaires. The Individual testified that she was afraid that if she disclosed the information,
she would lose her job. The Individual testified that she recognizes that this behavior was wrong and that
she would not make false statements in the future.

The Individual also omitted information from her 1996 security questionnaire. The Individual testified that
the omission was inadvertent.

As discussed above, the admitted omissions are part of a pattern of behavior raising a serious question
about the Individual’s honesty and reliability. Although the Individual’s current admission that this
conduct was wrong is certainly a step toward reformation and rehabilitation, the record does not establish
that reformation and rehabilitation have occurred. Accordingly, I cannot conclude that the Individual has
resolved the Criterion F concern.

III. Conclusion
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As the foregoing demonstrates, the Individual has not resolved the security concerns arising under Criteria
L and F. Accordingly, I cannot conclude that a grant of access authorization “will not endanger the
common defense and security and will be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d). For that reason, I cannot recommend that the Individual be granted access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response within
20 days of receipt of the statement.

Janet N. Freimuth

Hearing Officer

Office of Hearings and Appeals

Date: March 5, 1998

(1)The 1990 DIS report indicates that the Individual was employed by K-Mart in 1981-1982. DOE Ex. G
at 3.

(2)Although not mentioned in the Notification Letter, the 1992 judgment should also have been listed in
response to Question 29 on the Individual’s DOE security questionnaire, which requires the disclosure of
any civil judgments within the last seven years. DOE Ex. H at 10.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: November 18, 1997

Case Number: VSO-0184

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." The individual’s access authorization was
suspended by the Manager of a Department of Energy Operations Office (DOE) pursuant to the provisions
of Part 710. Based on the record before me, I am of the opinion that the individual’s access authorization
should not be restored.

I. Background

A. Procedural History

The individual is an employee of a contractor at a DOE facility. After the DOE was informed that on May
1, 1997, the individual had engaged in inappropriate conduct at work, including acts of physical aggression
against fellow employees, the DOE conducted a Personnel Security Interview (PSI) with the individual.
See DOE Exhibit 3. Since the security concern remained unresolved after that PSI, DOE requested that the
individual be interviewed by a DOE consultant psychiatrist. The psychiatrist interviewed the individual on
August 26, 1997, and issued an evaluation to the DOE on September 15, 1997, in which he concluded that
the individual suffered from Brief Psychotic Episode and possibly Post Traumatic Stress Disorder (PTSD).
See DOE Exhibit 15. The DOE ultimately determined that the derogatory information concerning the
individual created a substantial doubt about his eligibility for an access authorization, and that the doubt
could not be resolved in a manner favorable to the individual. Accordingly, the DOE suspended the
individual’s access authorization, and proceeded to obtain authority from the Director of the Office of
Safeguards and Security to initiate an administrative review proceeding.

After the Manager of a DOE Operations Office has authorized the suspension of an individual’s access
authorization, and has obtained the authority to conduct an administrative review proceeding, the
individual is notified of the basis for the suspension and provided “the option to have the substantial doubt
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regarding eligibility for access authorization resolved in one of two ways: (i) By the Manager, without a
hearing, on the basis of the existing information in the case; (ii) By personal appearance before a Hearing
Officer (a ?hearing’).” 10 C.F.R. §§ 710.10(b), (d), 710.21(a), (b)(3). “[I]f a hearing is requested, the
individual [has] the right to appear personally before a Hearing Officer; to present evidence in his own
behalf, through witnesses, or by documents, or both; and, . . . to be present during the entire hearing . . . .”
10 C.F.R. § 710.21(b)(7). The hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
individual. See DOE Exhibit 1; 10 C.F.R. § 710.21. That letter informed the individual that information in
the possession of the DOE created a substantial doubt concerning his eligibility for access authorization.
The Notification Letter included a statement of that derogatory information and informed the individual
that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
regarding his eligibility for access authorization. The individual requested a hearing, and the DOE
forwarded the individual’s request to the Office of Hearings and Appeals (OHA). The Director of OHA
appointed me as the Hearing Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g) , the following witnesses testified: the
individual, a clinical psychologist from the Employee Assistance Program of a DOE facility (the EAP
psychologist), a DOE consultant psychiatrist, a DOE Personnel Security Specialist, the manager of labor
relations and legal services for the individual’s employer, and the individual’s supervisor. The DOE
Counsel submitted 34 exhibits prior to the hearing and one additional exhibit at the hearing. The individual
submitted three exhibits at the hearing.

B. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual’s
eligibility for access authorization. DOE Exhibit 1. In the Notification Letter, the DOE stated that the
information indicated that the individual “has an illness or mental condition of a nature which in the
opinion of a board-certified psychiatrist, causes, or may cause, a significant defect in his judgment or
reliability.” Id.; see 10 C.F.R. 710.8(h). This statement was based on the conclusion of the DOE consultant
psychiatrist that the individual “does have Brief Psychotic Disorder and possibly has [PTSD]” and that the
individual’s condition “causes, or may cause, a significant defect in judgment and reliability . . . .” DOE
Exhibit 15 at 62, 63.

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). In making this judgment I must consider, among other things,
“the nature, extent, and seriousness” of the individual’s conduct and “the likelihood of continuation or
recurrence” of that conduct. 10 C.F.R. § 710.7(c).

After consideration of all the relevant information in the record, I conclude for the reasons set forth in this
opinion that the concern raised by the individual’s illness or mental condition remains unresolved. First,
the nature of the conduct associated with the individual’s condition raises a serious concern regarding the
future judgement and reliability of the individual. Though I believe the probability that similar conduct
will occur in the future is low, a recurrence could bring with it unpredictable and potentially grave
consequences for the national security. Because of this unresolved concern, it is my opinion that the
individual’s access authorization should not be restored.

II. Analysis
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A. The Conduct Associated with the Individual’s Condition

To evaluate the relevance of the individual’s condition to whether he should hold an access authorization,
it will be helpful to set forth in some detail the conduct associated with this condition. The basic facts
regarding the individual’s conduct are not in dispute. On May 1, 1997, shortly after the individual arrived
at his workplace, he entered the office of a co-worker and made several disparaging remarks to this
person. DOE Exhibits 21, 22. After the individual left the office, the co- worker telephoned the
individual’s supervisor and reported the incident. DOE Exhibit 22. The individual then proceeded to the
shop where he works and spoke with his supervisor for a few moments. DOE Exhibit 25. The supervisor
observed that the individual was behaving abnormally. Id. After this conversation, the individual entered
the office of another co-worker, where he became verbally abusive and eventually tried to choke the co-
worker. DOE Exhibit 23. When the individual’s supervisor learned of this second incident, he and another
employee escorted the individual to the office of the company’s manager of labor relations and legal
services. DOE Exhibit 25.

Once in the office of the labor relations manager, the individual became upset because he was expecting to
meet with the company’s general manager, who was not present. DOE Exhibit 26. When the labor
relations manager tried to talk to the individual, the individual became loud and abusive. Id. Shortly
thereafter, a company security officer who had been called to the scene invited the individual to come to
his office. DOE Exhibit 34. The individual followed the security officer to his office, where the individual
again became upset and demanded to meet with the company’s general manager. Id. The individual then
left the security officer’s office and returned to the office of the labor relations manager, where he
proceeded to kick papers off the desk of the labor relations manager. Id. The individual reached for the
throat of the labor relations manager and threatened him, and then did the same to his supervisor. Id.
Finally, after a brief scuffle with the security officer, the individual was kept in the office of the labor
relations manager until local police arrived. Id. Later that day, the individual was admitted to a local
hospital for psychiatric evaluation.

The individual was again hospitalized on June 18, 1997. Hospital records contained the following
observations about the individual:

In the past couple of weeks he has been quite agitated and paranoid. He thinks that people are trying to
bomb the house, he thinks the next door neighbor is plotting against him. He pointed a loaded rifle at his
wife yesterday. He was crawling on his belly towards a neighbor right by his house and he had not been
sleeping.

DOE Exhibit 16.

At the hearing in this case, the DOE Personnel Security Specialist explained that the individual’s conduct
created a question regarding his eligibility for access authorization because “there was a concern over how
reliable he may be after his actions on May 1st, which involved violent behavior and the possible physical
harm of other people . . . .” Transcript of Hearing [hereinafter Tr.] at 102- 03. I agree with the Personnel
Security Specialist that the individual’s conduct on May 1, 1997, as well as the behavior that led to his
second hospitalization, demonstrated a serious lapse of judgment and reliability, qualities that are essential
for those who hold access authorization. Such conduct raises a question, which I address in the section that
follows, as to the likelihood of a similar lapse occurring in the future.

B. The Likelihood of Recurrence of the Individual’s Conduct

Although it is impossible to predict with absolute certainty an individual’s future behavior, as Hearing
Officer in this case, I must make a predictive assessment. Personnel Security Hearing, Case No. VSO-
0164 (Jan. 12, 1998); Personnel Security Hearing, Case No. VSO-0174 (Jan. 9, 1998); Personnel Security
Hearing, 26 DOE ¶ 82,788, Case No. VSO-0146 (1997), aff’d (OSA 1998); see 10 C.F.R. § 710.7(c) (“In
resolving a question concerning an individual’s eligibility for access authorization, all DOE officials
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involved in the decision-making process shall consider . . . the likelihood of continuation or recurrence.”).

My assessment is informed by the testimony of both the DOE consultant psychiatrist who interviewed the
individual for the purpose of providing an evaluation to the DOE, and the EAP psychologist who has had
extensive and regular contact with the individual since May 1, 1997.(2) As noted above, the DOE
consultant psychiatrist concluded in his report to the DOE that the individual “does have Brief Psychotic
Disorder and possibly has [PTSD].” DOE Exhibit 15 at 62. At the hearing, the EAP psychologist testified
that he was “in agreement regarding the two major diagnoses, a brief psychotic episode, and I think [the
DOE consultant psychiatrist] said that his suspicion is it’s [PTSD], and I would be even stronger than that,
I firmly believe that this is a manifestation of [PTSD].” Tr. at 42. The EAP psychologist also gave several
reasons why he believes that the individual has “stabilized.”

[The individual] and I have had more than one discussion about the degree to which [the individual’s
employer] has stood behind him, and I think he feels some sense of loyalty to [his employer] now, where
prior to the May 1st incident, they were pretty polarized.

I think that [the individual] is -- has stabilized, in part, because he’s much more aware of the consequences
of any further inappropriate behavior on his part and he can verbalize those consequences. He doesn’t
want to lose his job. I believe he’s committed to supporting his family.

I believe he’s stabilized because there is much more oversight of his behavior. He knows that I’m talking
to his immediate supervisors and to [the company’s management] at least twice a month and to his wife.

I also think he’s stabilized because he’s established a relationship with me and he knows that he can use
me if it begins to feel like he’s becoming too angry or too anxious.

Tr. at 36-37. After the DOE consultant psychiatrist observed the testimony of the individual and the EAP
psychologist, he testified,

I had to say that he probably had PTSD because I couldn’t find the evidence for [one of the requisite
criterion], and [the EAP psychologist] says that after having more time to be with [the individual] that he
now believes that there is evidence for [that criterion]. If that is the case -- instead of saying ?probably
PTSD,’ I’m willing to say that he does have PTSD.

Tr. at 60.

Though in agreement on the diagnosis of the individual’s condition, the DOE consultant psychiatrist and
the EAP psychologist expressed somewhat different views on the individual’s prognosis. The DOE
consultant psychiatrist stated that there is “at least a 25 percent chance that in the future that he could have
another episode if the wrong person says the wrong thing to him . . . .” Tr. at 66. When asked to explain
the basis for this estimation, the DOE consultant psychiatrist stated,

I’m saying 25 percent because it’s not zero percent, I mean, I couldn’t say that, it’s not a hundred percent,
and given that it took 20-some years for it to happen the first time -- I mean, I don’t feel confident enough
to say that it’s more likely than not that it would happen, it just seems that it’s more than zero percent and
it’s not more than -- greater than 50 percent.

So it’s in the ballpark, I mean, plus or minus 10 percent or 15 percent, and I’m talking about over his
lifetime, the probability of him having another episode where he displayed irrational, potentially violent
and somewhat out of touch with reality behavior. It’s an educated guess.

Tr. at 76-77.

The EAP psychologist did not express the likelihood of recurrence in percentage terms, but stated,
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[The individual] better understands the consequences of his behavior, he’s better equipped to cope with
stress that arises in the workplace . . . . I would say that, in my judgment, the probability that he would
manifest that kind of behavior is much lower now than it was in the past.

. . . .

[The] probability for that is low, and I think we can keep the probability low with the safeguards that we
have built in.

Tr. at 40, 43. Nonetheless, the EAP psychologist also testified that the probability is “higher for [the
individual] than it would be for a person without the underlying difficulty.” Tr. at 47.

There is also in the record a statement dated December 12, 1997 from a doctor who attended to the
individual during his hopital stays. This doctor provided the following diagnosis: “Major Depressive
disorder, in remission. Most likely psychiatric diagnosis was adjustment disorder with mixed features
which is resolved.” Individual’s Exhibit A. The doctor opined that the individual is “not a risk for violence
in the work place.” Id. Yet the record indicates that this doctor had much less frequent contact with the
individual than did the EAP psychologist. See note 2, supra; DOE Exhibit 17; Individual’s Exhibits A, B
and C. In addition, the same doctor stated on June 25, 1997 that his diagnosis included PTSD, and there is
no explanation in the record for the change in diagnosis. Finally, this doctor was not called as a witness at
the hearing in this case, where his testimony would have been subject to cross examination and a fuller
explanation of his diagnosis provided. I therefore give much greater weight to the testimony of the EAP
Psychologist and the DOE consultant psychiatrist.

Though different, the testimony of the DOE consultant psychiatrist and the EAP psychologist as to the
possibility of another PTSD episode are consistent. Despite the fact that the DOE consultant psychiatrist
expressed his prognosis in percentage terms and the EAP psychologist did not, it is reasonable to conclude
from both opinions that the individual suffers from PTSD, with a prognosis that the probability of a
recurrence of a PTSD episode is low. At the same time, while one cannot be certain that anyone who holds
an access authorization will not act in a manner that endangers the common defense and security, the
individual’s condition clearly presents a heightened risk of such conduct.

This risk is compounded by the fact that if there is a recurrence of a PTSD episode accompanied by a lapse
of judgment and reliability similar to that displayed by the individual on two occasions in the past year, the
consequences would be unpredictable and serious. The DOE Personnel Security Specialist testified at the
hearing that

from security’s standpoint, we have no reliance whatsoever that this type of stress may not occur again,
and if it occurs again, to what level is that stress going to be, . . . [and if violent behavior results,] is that
violent behavior in turn going to cause the possible threat to co- workers, the environment.

We have [testimony] that because [the individual] holds a Q clearance, he has access to restricted areas
where [special nuclear material] is stored. Suppose it just so happens he were to get stressed out on a day
that he’s in an area, there is no telling the harm that could occur to the environment, to the immediate
area.”

Tr. at 103-04.(3)

Accordingly, to the extent that there are unresolved doubts about the individual’s future conduct, I do not
have the degree of confidence necessary to conclude that restoring the individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for the granting of security clearances indicates “that security determinations should err,
if they must, on the side of denials”).



Case No. VSO-0184, 27 DOE ¶ 82,759 (H.O. Goering February 19, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0184.htm[11/29/2012 1:33:56 PM]

III. Conclusion

Upon consideration of the record in this case, I agree with the DOE that there is evidence that raises a
substantial doubt regarding the individual’s eligibility for a security clearance, and I do not find sufficient
evidence in the record that resolves this doubt. Therefore, because I cannot conclude that restoring the
individual’s access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest, it is my opinion that the individual’s access authorization
should not be restored. 10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering

Staff Attorney

Office of Hearings and Appeals

Date: February 19, 1998

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)The EAP psychologist testified as follows:

I’ve met with [the individual] for 30 sessions -- 30 evaluations sessions that ranged from generally 30
minutes up to two-and-a-half hours . . . [and] more than 50 telephone calls with collateral sources to check
on how he’s doing.

Certainly in the year since I’ve been at the [DOE facility], we haven’t had that kind of oversight or
involvement in an evaluation for anybody else.

Tr. at 35.
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(3)The individual argued at the hearing that “all special nuclear material is properly maintained” and that
he doesn’t handle such material in the performance of his job. Tr. at 104-05. “[S]o I don’t know how I
could possible turn it loose on the environment.” Id. at 105. In response, the DOE Personnel Security
Specialist testified, “By virtue of having a Q clearance, he can apply for any position, which may give him
more direct access. There is nothing to hold him back from that at all.” Id. In other words, the appropriate
question is not whether the individual has had in the past or currently has access to special nuclear
material, but rather whether the individual should, in the future, be “eligible for access to classified
matter” or “for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).
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Case No. VSO-0185, 27 DOE ¶ 82,764 (H.O. Tao
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

May 6, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing:November 20, 1997

Case Number: VSO-0185

This Opinion concerns the eligibility of XXXXXXXXXXXX (hereinafter "the individual") to retain his
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

The individual is an employee of a Department of Energy (DOE) contractor. As a condition of his
employment, the DOE and the contractor require that the individual maintain a security clearance. Upon
learning from the individual that he had pled guilty to a charge of simple battery, the local DOE Security
office (DOE Security) conducted two Personnel Security Interviews (PSIs) with the individual. Following
these interviews and the individual’s interview with a DOE consultant-psychiatrist, DOE Security
determined that derogatory information existed that created questions regarding the individual’s continued
eligibility for access authorization. Accordingly, a DOE official suspended the individual’s access
authorization.

On October 23, 1997, the DOE official informed the individual of the suspension of his access
authorization in a letter that set forth in detail DOE Security’s concerns. I will hereinafter refer to this as
the Notification Letter. In accordance with 10 C.F.R. § 710.21, the Notification Letter included a
statement of derogatory information. Specifically, the Letter included information described in 10 C.F.R. §
710.8(f) and 710.8(l). The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer to resolve the substantial doubt regarding his continued eligibility for access
authorization.

The individual requested a hearing on this matter. The DOE official forwarded the individual’s request to
the Office of Hearings and Appeals (OHA). Upon receiving the individual’s request, the Director of the
OHA appointed me the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(f), I
conducted a prehearing telephone conference with the parties and convened the hearing eight days later.

file:///persecc.htm#vso0185
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DOE Security presented the following nine witnesses at the hearing: a security specialist, a psychiatrist,
four people who worked in a restaurant the individual patronized, two people who worked in a
convenience store the individual patronized, and a member of the local fire department. The security
specialist testified regarding DOE Security’s concerns and the psychiatrist testified concerning his
evaluation of the individual. The remaining witnesses for DOE Security each testified regarding their
observations of the individual’s behavior. The individual testified and presented the following nine
witnesses at the hearing: his wife, two of his daughters, two co-workers, a supervisor, and three current
neighbors.

II. Statement of Derogatory Information

The Notification Letter issued to the individual stated that the individual (1) “deliberately misrepresented,
falsified or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for
Sensitive Positions, a Personnel Qualifications Statement, a personnel security interview, in written or oral
statements made in response to an official inquiry regarding . . . [the individual’s] eligibility for DOE
access authorization" (Criterion F); and (2) “[e]ngaged in . . . unusual conduct or is subject to
circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security” (Criterion L).
See 10 C.F.R. § 710.8(f), (l).

Regarding Criterion F, DOE Security contends that the individual deliberately falsified information he
provided to the DOE in his 1996 and 1997 PSIs. DOE Security argues that the individual was dishonest
when he stated in his 1996 PSI that (1) he did not enter the employee area in a restaurant
XXXXXXXXXXXX, and did not get within 10 to 12 feet of a female restaurant employee and did not
touch her; (2) he did not act in “an unusual manner” with females; (3) he did not conduct himself
inappropriately with women and denied any complaints about his behavior; and (4) no negative
information or questions would arise following an investigation of the individual. Furthermore, DOE
Security argues that the individual repeated his dishonesty when he stated in his 1997 PSI that he did not
enter the employee area in the XXXXXXX restaurant on XXXXXXXX, and did not get within 10 to 12
feet of a female restaurant employee and did not touch her. DOE Security also alleges that the individual
was dishonest when he stated in his 1997 PSI that (1) he never inappropriately “touched, kissed, or
hugged” any employee at the XXXXXX restaurant or at any other business location; (2) if he made
inappropriate comments to females, he apologized and stopped the inappropriate behavior; (3) he did not
telephone the female restaurant employee a day or two after the police cited him for simple battery.
Finally, DOE Security alleges that the individual deliberately falsified information during an official
inquiry when he repeated, during a psychological evaluation, his denial that he did not commit simple
battery.

DOE Security cites the following examples under Criterion L to show that the individual engaged in
unusual conduct, is not reliable, and may be subject to coercion, exploitation or duress which may cause
him to act contrary to the best interests of national security:

(1) the individual pled guilty to a charge of simple battery in 1996 stemming from an incident where the
individual went to a restaurant with two of his daughters, walked around a counter into an employee area,
hugged a 19-year-old female waitress twice against her will, and on the second hug, touched her breast
(the waitress also indicated that on one other occasion, in 1995, the individual grabbed and hugged her and
touched her breast against her will while in the restaurant, but that on this occasion, she did not press
charges against the individual);

(2) the female manager of a restaurant stated that the individual forcibly hugged and kissed her in a
parking lot after she helped him carry his food order to his car, and that he continued to make comments
of a general sexual nature to her;
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(3) a female convenience store worker stated that around 1987, the individual grabbed her from behind
and hugged her against her will, that the individual hugged other female employees of the convenience
store, and that in 1994, after the individual hugged a female employee, the female employee punched the
individual in the chest;

(4) the individual did not abide by rules and regulations as a volunteer with the fire department because he
threw down equipment, did not use approved equipment, sped to and from fires, ran a stop sign, did not
control his temper, and took firefighting clothes home;

(5) the individual made unwelcome sexually oriented comments to three women and he continued to do so
to one woman after she asked him to stop;

(6) the individual attempted to conceal the police report regarding the simple battery charge from his
spouse;

(7) the individual coached or coerced his young daughters into writing fraudulent statements to the police
on his behalf;

(8) because the individual falsified information in two PSIs and a psychiatric interview, it is likely the
individual acted inappropriately with other women;

(9) the psychiatrist has concerns about the individual’s judgment and reliability because the psychiatrist
believes the individual has acted and will continue to act inappropriately toward women, and the
individual did not answer questions regarding his behavior honestly;

(10) the individual was dishonest with an Office of Personnel Management (OPM) investigator when he
denied committing simple battery and knowing the waitress who filed the simple battery charge; and

(11) the individual’s guilty plea to the charge of simple battery and his subsequent denial of the charge
during two PSIs demonstrates dishonesty.

III. Analysis

The criteria for determining eligibility for security clearances set forth at Part 710 dictate that a Hearing
Officer must undertake a careful review of all of the relevant facts and circumstances and make a
“common-sense judgment . . . after consideration of all the relevant information.” 10 C.F.R. § 710.7(a). I
must consider all information, favorable or unfavorable, that has a bearing on the question of whether
restoring the individual’s security clearance would compromise national security concerns. Id. Specifically,
the regulations compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and maturity of
the individual at the time of the conduct; the voluntariness of participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
individual’s potential for being susceptible to pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. §
710.7(c). Although it is impossible to predict with absolute certainty an individual’s future behavior, as the
Hearing Officer, I am directed to make a predictive assessment. Finally, I note that it is incumbent upon
the individual to demonstrate that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).
After careful consideration of these factors and all the evidence in the record in this proceeding, I find that
the individual has failed to make this showing. Thus, I must recommend that the DOE not restore his
clearance.

A. Criterion L
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Many important facts in this case are in dispute. The individual has consistently denied committing most
of the acts the DOE alleges he committed. Based upon my consideration of all the evidence in this
proceeding, I make the following findings of fact concerning Criterion L.

I believe there is convincing evidence indicating the individual entered the employee area at the
XXXXXXXX restaurant on XXXXXX, walked around the counter, hugged a 19-year-old waitress twice
against her will, and on the second occasion intentionally touched one of her breasts. The following six
people claim to have witnessed the events on that evening: the individual, the waitress, two of the
individual’s daughters (ages 13 and 12 at the time), and two employees of the XXXXXX restaurant. The
individual and his two daughters stated that they went to the XXXXX restaurant on XXXXX and the
individual and one of his daughters laughed as they watched the waitress spill milk as she attempted to
pour it into a container. Hearing Transcript at 189, 198 and 220 (hereinafter referred to as Tr.); DOE
Exhibits 6 and 17. The individual and his daughters stated that the individual then “went around the corner
of the counter” to see what was happening and that he offered to help the waitress, but that the individual
never touched her or got closer than four feet from her. DOE Exhibits 6 and 17. The DOE’s witnesses
contend that the individual went behind the employees-only counter into the employee area and hugged
the waitress. Tr. at 77, 88, and 93-96; DOE Exhibits 18 and 19. The waitress testified that the individual
hugged her a second time and on this occasion put one of his hands underneath her arm and grabbed one
of her breasts. Tr. at 77; DOE Exhibit 18. Although the individual acknowledged that he pled guilty to
simple battery in 1996, he states that he did so only at the recommendation of his attorney and that the
State dismissed the simple battery charge in February 1998.

There are several reasons I believe the individual committed the acts the waitress described. First, I found
the waitress a very credible witness, certainly more credible than the individual. The waitress testified that
she knew who the individual was before the incident because she had seen and talked to the individual on
approximately three prior occasions when he had patronized the restaurant. Tr. at 79. In fact, she stated
that she knew his face and remembered the two girls who accompanied him that evening. Tr. at 86. She
also knew the individual because she remembered his personality when he had talked to her on those prior
occasions. Tr. at 79. The waitress testified that after the unwanted touching incident occurred, she pulled
away and walked to the back of the restaurant to wash her hands because she felt “gross” that the
individual had touched her. Tr. at 80. This incident bothered the waitress enough that she decided to press
simple battery charges against the individual. She also remembered seeing the individual some time later at
another restaurant where she worked. On this occasion, his party sat at a table in her section, but she felt
so “uncomfortable” that she asked another waitress to wait on his party. Id. I found the waitress’s
testimony of her interactions with the individual very vivid and convincing in their detail. I have no reason
to believe that she or the other two witnesses who testified they saw the individual touch the waitress lied
about what they witnessed.(2)

Second, I do not believe this was a case of mistaken identity, as the individual suggested in a 1996 PSI.
DOE Exhibit 16 at 10. The waitress, the individual, and his two daughters recounted the same event
leading up to the hugging. That is, these four witnesses remembered the waitress spilling milk. DOE
Exhibit 6, 17, and 18. Furthermore, the waitress, the individual, and one of his daughters stated that there
was laughter surrounding the milk spilling incident. Id. I believe that this specific sequence of events that
three witnesses described argues against a case of mistaken identity. There is no evidence indicating that a
man and two teenaged girls, other than the individual and his daughters, watched and laughed as a
waitress spilled milk. I do not believe that this particular sequence of events could have occurred more
than once that evening. Furthermore, the waitress stated that she verified the individual’s name within 24
hours after the incident occurred by looking at the check he used to pay for his food that evening. DOE
Exhibit 18. Thus, I believe the evidence clearly indicates that the individual and his daughters were the
restaurant patrons the waitress described in her testimony.

Third, although the individual has consistently denied touching the waitress on XXXXXXXX, several
factors lead me to doubt his credibility. The first factor leading me to doubt the individual’s credibility is
that three other women provided credible testimony that, on separate occasions, the individual attempted to
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hug each of them against their will. One witness, a manager at the same restaurant where the waitress
worked, testified that she was familiar with the individual because he was a frequent customer of the
restaurant. Tr. at 103-104. On one evening, after the individual bought a large order of food, she helped
the individual carry his food order out to his vehicle. She testified that the individual hugged her as soon
as she finished helping him. Tr. at 104. Another witness, the manager of a convenience store, testified that
the individual, a frequent customer of the convenience store, once put his arms around her as he “reached
out and grabbed” in an attempt to hug her. Tr. at 72, 73. This witness also testified that the individual
made “[s]uggestive, sexual comments” to her that made her feel “very uncomfortable.” Tr. at 70. She also
testified that his behavior caused her to feel that she “needed to forewarn” her new female employees. Tr.
at 71. Finally, one cashier of the convenience store, who is also the daughter of the convenience store
manager, testified that the individual once grabbed her hand and pulled her across the counter and tried to
give her a hug. Tr. at 156.

Although the individual testified either that he did not commit these attempted unwanted touches or that he
did not remember the incidents, the individual has not put forth any reason to explain why these three
women would fabricate strikingly similar stories. I do not believe that any of these three women lied about
their unpleasant encounters with the individual. All these women provided testimony indicating to me that
they clearly remembered the hugging or attempted hugging. Also, each of these women recalled their
strong reaction to the incident. Specifically, one witness, in remembering her encounter with the
individual, stated “it taught me to stay on the other side of the counter.” Tr. at 72. Another witness
remembered that “it scared me.” Tr. at 105. The third witness testified that “it just shocked me.” Tr. at 157.
Each of these witnesses had a visceral reaction to the individual’s alleged act.(3) I do not believe these
witnesses fabricated their demonstrably strong reactions.

The fact that three women provided credible testimony regarding similar but separate hugs, or hugging
attempts, by the individual demonstrates to me a high likelihood that the individual committed these acts.
The individual has not presented any explanation why these different women allege that he acted
inappropriately with each of them on separate occasions over several years. See Tr. at 250. This pattern of
behavior, unwanted hugs, also lends credence to the waitress’s testimony and casts doubt over the
individual’s consistent denials that he committed the unwanted hugging and touching of one of her
breasts.

Although the individual presented testimony from his two daughters as witnesses to support his claim that
he never touched the waitress, I find that their testimony and statements were not as convincing as the
DOE witnesses’ statements and testimony. See DOE Exhibits 6, 17, 18, and 19. Moreover, the DOE
consultant-psychiatrist stated that, based on the individual’s psychiatric test results and his interview with
the individual, he believed the individual was in denial about the alleged sexual harassment. Tr. at 45, 58.
Finally, the individual testified that he has “no idea” why the waitress claims that he touched her. Tr. at
221. Accordingly, I find that the individual has not provided sufficient evidence indicating that he did not
touch the waitress on XXXXXXX.

I will now consider the other charges outlined in the Notification Letter. The individual testified that he
broke a few fire department rules and regulations when he served as a volunteer. Tr. at 255. Specifically,
the individual admitted that he took his firefighting clothes home to wash them against department policy,
he violated the speed limit on his way to fires, and he used unapproved firefighting gloves. Tr. at 227-229,
255. The individual explained at the hearing that he took his firefighting clothes home to wash so that he
would not leave his three daughters (at that time, all his daughters were less than 11 years of age) at home
alone any longer than necessary. Tr. at 255. He also testified that when he traveled over the speed limit to
fires that he did so to stay with the flow of traffic. Tr. at 227. The individual testified that he bought his
own unapproved firefighting gloves because his other gloves were unsafe. Tr. at 229. Finally, the
individual also testified that he has a hearing problem that may have prevented him from hearing orders
during a fire. Tr. at 229. DOE Security presented a witness who testified that the individual’s disregard for
fire department rules and regulations resulted in his termination from the department. DOE Security argues
that this behavior is unusual conduct demonstrating the individual is unreliable.
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I believe that any one of the individual’s admitted violations of fire department rules and regulations is
not, alone, an indication that the individual is unreliable regarding national security. However, when
viewed together, all of the individual’s admitted violations of fire department policy demonstrate a pattern
that he was willing to act in a manner that might endanger others. By taking his firefighting clothes home,
the individual acknowledged that he could “contaminate” others, including his family, outside of the fire
station. Tr. at 255-256. Furthermore, the individual’s fire chief testified that when he tried to speak to the
individual about his concerns, he felt the individual totally ignored him or tried to persuade the fire chief to
speak to other people instead of him. Tr. at 146. Although the individual has never had any serious
violations of DOE rules and regulations, his actions as a volunteer firefighter demonstrate a disregard for
rules designed to protect the safety of everyone involved.

I do not believe sufficient evidence exists for me to find that the individual attempted to conceal the police
report regarding the simple battery charge from his spouse. The DOE based its allegation on the PSIs DOE
Security conducted with the individual. In the 1996 PSI, the individual stated that his wife wanted to see
the police report, but that he had lost his copy and his attorney was to send him another copy. DOE
Exhibit 16 at 16-17. However, at the hearing, the individual’s wife testified that she did not care enough to
pursue getting the police report after the individual’s attorney failed to send her a copy. Tr. at 211-213.
She also testified that the individual told her about the simple battery charge on the night the police
charged him. Tr. at 211. In reviewing the individual’s wife’s testimony, I do not believe the individual
attempted to conceal any facts regarding the simple battery charge from his wife. She was aware of the
simple battery charge almost immediately, and could have persisted in getting a copy of the police report,
but chose not to do so.

I do not believe sufficient evidence exists for me to find that the individual coached or coerced two of his
daughters into writing fraudulent statements to the police on his behalf. Both of the individual’s daughters
testified that they did not receive any coaching or coercion from the individual. Tr. at 188, 198. The fact
that the individual’s daughters provided different eyewitness accounts than other witnesses to the events on
the evening in question does not necessarily indicate that the individual coached or coerced his daughters.

The Notification Letter also states that since the individual falsified information in two PSIs and a
psychiatric interview, it is likely the individual acted inappropriately with other women. DOE Security has
not provided any other facts to support this allegation. Absent any other evidence, I find this allegation to
be speculative and overreaching in its scope.

For all of the reasons stated above, I make the following findings of fact:

1. The individual intentionally hugged twice and touched one of the breasts of a waitress against her
will at the XXXXXXX restaurant on XXXXXXXX.

2. The individual hugged the female manager of the XXXXXXX restaurant against her will in the
restaurant parking lot after she helped him carry his food order to his car.

3. The individual attempted to hug a female convenience store clerk against her will by pulling her
across the counter.

4. The individual put his arm around the female manager of a convenience store as he “reached out
and grabbed” her in an attempt to hug her.

5. The individual made suggestive sexual comments to the female manager of a convenience store.
6. The individual deliberately violated fire department rules and regulations when he served as a

volunteer.
7. The individual lied to the DOE consultant-psychiatrist, OPM investigator, and to the PSI interviewer

regarding the events that occurred on XXXXXX.

I believe these facts reveal an individual who has engaged in unusual conduct demonstrating that he is not
honest, reliable or trustworthy pursuant to the standards set forth in Criterion L.

B. Falsification
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Based on my factual findings, as described above, I believe the individual repeatedly and deliberately
falsified information to the DOE field office in two PSIs and to the DOE consultant psychiatrist.
Specifically, the individual was dishonest in his 1996 PSI when he stated that he did not enter the
employee area in the XXXXX restaurant on XXXXXX, and did not get within 10 to 12 feet of a female
restaurant employee and did not touch her. Furthermore, I find that the individual repeated his dishonesty
when he stated in his 1997 PSI that he did not enter the employee area in the XXXXXX restaurant on
XXXXXX, and did not get within 10 to 12 feet of a female restaurant employee and did not touch her.
Also, in the individual’s 1997 PSI, I find that he was dishonest when he stated that he never
inappropriately “touched, kissed, or hugged” any employee at the XXXXXX restaurant or at any other
business location; and if he made inappropriate comments to females, he apologized and stopped the
inappropriate behavior. Finally, as stated above, I find that the individual deliberately falsified information
during an official inquiry when he repeated, during a psychological evaluation, his position that he did not
commit simple battery. For these reasons, I conclude that valid security concerns exist relating to 10 C.F.R.
§ 710.8(f) and that the individual has failed to mitigate those concerns.

DOE Security has not sufficiently persuaded me that there exists a security concern regarding the
individual’s statements during his PSIs that (1) he did not act in “an unusual manner” with females; (2) he
did not conduct himself inappropriately with women and denied any complaints about his behavior; and
(3) no negative information or questions would arise following an investigation of the individual.
Specifically, I find that DOE Security has not established that the individual deliberately falsified these
statements during his PSIs. I cannot infer from the individual’s testimony that (1) he believed he acted in
an “unusual manner” with females; (2) he believed he conducted himself inappropriately with women and
knew of any complaints about his behavior other than the simple battery charge; and (3) he knew negative
information would arise following an investigation. There is simply not enough proof from the
individual’s testimony or actions to make an inference concerning the individual’s state of mind during the
PSIs. Based on the individual’s frequent denials concerning his alleged actions, it is reasonable to assume
that the individual actually believed that his behavior with women was within the bounds of social norms.

Finally, I believe insufficient evidence exists in the record for me to find that the individual telephoned the
waitress a day or two after the police charged him with simple battery. In the 1997 PSI, the individual
denied ever calling the waitress after XXXXXXXXXX. DOE Exhibit 13 at 7. The OPM investigation
report indicated that the waitress and another witness stated to the investigator that the individual tried to
speak with the waitress over the telephone a few days after XXXXXX, but that she hung up on him. DOE
Exhibit 9 at 28, 30. While I remain suspicious about this issue, absent any direct evidence or testimony at
the hearing on this subject, I cannot find that the individual lied during his 1997 PSI on this topic.

IV. Conclusion

Based on the record in this proceeding, I am unable to conclude that allowing the individual to retain
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. I find that the individual deliberately falsified information during two PSIs and
to a DOE consultant- psychiatrist during an official inquiry and failed to mitigate this security concern
relating to Criterion F. Furthermore, I find that the individual engaged in “unusual conduct” through his
pattern of hugging or attempting to hug women against their will, and is unreliable due to his willingness
to break fire department rules and regulations that endangered others. Based on these acts, I find that the
individual does not have the honesty, reliability and trustworthiness necessary to hold an access
authorization as outlined in Criterion L. Accordingly, I recommend that DOE Security not restore the
individual’s access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. A party must file this request with the Director, Office of Hearings and Appeals,
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1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. The party seeking review must file this statement within 15 calendar
days after it files its request for review. The party seeking review must also serve a copy of its statement
on the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. §
710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date: May 6, 1998

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. I will refer to such authorization variously
in this Opinion as access authorization or as a security clearance.

(2) One of the witnesses, a restaurant employee, stated at the hearing that he “might not” be able to
recognize the individual again. Tr. at 89. In fact, at the hearing, he could not identify the individual in the
hearing room, but he did remember that a man with the same name as the individual hugged the waitress
twice on XXXXXXXXXX. Tr. at 88-90.

(3) The 19 year-old waitress had a similar strong reaction following her encounter with the individual. She
stated that when the individual hugged her, it “startled” her, made her nervous, and that she pulled away to
wash her hands because she felt “gross” that the individual had touched her. Tr. at 77, 80.
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June 2, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 5, 1997

Case Number: VSO-0186

This opinion concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as the individual)
for continued access authorization. The regulations governing an individual’s eligibility are set forth at 10
C.F.R. Part 710, Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material. In this opinion, I will consider whether, based on the record before me, the
individual’s access authorization should be restored. For the reasons stated below, I am of the opinion that
the individual’s access authorization should not be restored.

Background

The individual works for a contractor at one of the Department of Energy’s sites and holds an access
authorization granted by DOE. During 1993, the individual reported to his employer that he had been
charged with driving under the influence of alcohol. This information was transmitted to DOE security. As
a result, DOE security personnel interviewed the individual. Exhibit 25. At the interview, the individual
discussed the events that formed the basis for the charge and agreed to see a DOE consulting psychiatrist.
Exhibit 28. The psychiatric evaluation concluded that while the individual did not have a mental condition
that called into question his judgement and reliability, he did suffer from alcohol abuse. The consulting
psychiatrist also found that the individual appeared to be a good candidate for the Employee Assistance
Program Referral Option (EAPRO). Exhibit 22. That option allows an individual to participate in a
rehabilitation program while maintaining his access authorization.

Subsequently the individual started to receive counseling through the EAPRO. Exhibit 21. As a part of the
assistance program, the individual agreed to see a counselor once a month for the first year of the program
and quarterly during the second year, take part in monthly and then quarterly urinalysis

screening, and abstain from all use of alcohol for two years. DOE security personnel interviewed the
individual about his alcohol consumption before, during, and after his participation
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in the EAPRO. Exhibits 15, 20, and 25. A routine background investigation was conducted in the latter
part of 1996 that identified issues concerning the individual’s alcohol consumption. As a result, DOE
again interviewed the individual. Exhibit 6. That interview did not resolve the matters which called into
question the individual’s continuing eligibility for access authorization. Accordingly, DOE personnel
requested from the Director of the Office of Safeguards and Security the authority to conduct an
administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter on October 28,
1997. See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the
DOE created a substantial doubt concerning his continuing eligibility for an access authorization. In
addition, the Notification Letter specified three areas of derogatory information described in 10 C.F.R. §
710.8. 10 C.F.R. § 710.21. The Notification Letter also informed the individual that he was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for
access authorization. The individual requested a hearing, which request was forwarded to the Office of
Hearings and Appeals. I was appointed the Hearing Officer in this matter. I convened a hearing at the
DOE field site where the individual works. Six witnesses testified at the hearing: a personnel security
specialist, a psychiatrist, the individual, his wife, and two coworkers who testified as character witnesses.
The transcript of that hearing is hereinafter cited in this opinion as Tr.

The derogatory information cited in the Notification Letter falls within subsections F, J, and L of 10
C.F.R. § 710.8. Criterion F covers information that shows that an individual deliberately misrepresented,
falsified, or omitted significant information during an official inquiry that is relevant to a determination
regarding a DOE access authorization. To support this charge, the Notification Letter cites eight instances
where the DOE claims the individual was evasive or lied about his alcohol consumption. Criterion J covers
information that shows that an individual drinks habitually to excess or has been diagnosed as alcohol
dependent or as suffering from alcohol abuse. To support this charge, the Notification Letter recites seven
claims that the individual has continued to drink since high school, despite negative consequences and
having agreed not to drink as part of the Employee Assistance Program Referral Option. The Notification
Letter also states that a DOE consulting psychiatrist has diagnosed the individual as suffering from alcohol
abuse. Finally, Criterion L covers information that shows that the individual has engaged in unusual
conduct or is subject to circumstances which tend to show that he is not honest, reliable, or trustworthy, or
which furnish reason to believe that he may be subject to pressure, coercion, exploitation, or duress which
may cause him to act contrary to the best interests of the national security. 10 C.F.R. § 710.8(l). To
support this contention, the Notification Letter describes the individual’s drinking habits, notes that he
drank underage, notes his arrest for driving under the influence in 1993, alleges that he routinely drove
home after consuming six beers on Friday nights, alleges that the individual has not been honest about his
alcohol consumption, and notes a “one night affair” while he was married.

Criterion F: Misrepresenting, falsifying, or omitting significant information

Although there are some questions concerning the details, the essential facts in this case are not really in
dispute. At the hearing, the individual admitted deliberately falsifying information that is clearly relevant
to the issues here. The individual testified that he knew that he committed not to drink alcohol for two
years when he agreed to the EAPRO, yet he did in fact drink and thereafter lied about it. Tr. at 126. The
individual also admitted lying about his alcohol drinking habits during the time he was in the EAPRO. Id.
The individual admitted that he lied about not drinking every time that his EAPRO counselor asked him
whether he was drinking. Tr. at 126-27. The individual’s wife also testified that she is aware that the
individual lied about his drinking on at least three or four occasions. Tr. at 91. She also testified that the
individual told her that he had admitted to a personnel security specialist that he had lied about his
drinking habits in an earlier personnel security interview (PSI). Tr. at 96.

Under these circumstances, it is clear that the individual has engaged in a pattern of lying about his
consumption of alcohol for a long time. As the Notification Letter alleges, I find that the individual
admitted in his 1997 PSI that he had lied about his alcohol use in a 1995 PSI in order to maintain his
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access authorization. I find that the individual lied to his EAPRO counselor when asked whether he was
drinking. I also find that the individual drank on several occasions while participating in the EAPRO
despite knowing that he had agreed not to drink.

As a result of the factual findings above, I conclude that the individual’s behavior falls within Criterion F.
A good test of the individual’s honesty, reliability and trustworthiness is the individual’s willingness to
discuss events in a candid way with DOE personnel security specialists. Personnel Security Hearing, 25
DOE ¶ 82,778, Case No. VSO-0037 (1995), affirmed (OSA 1996). The individual has failed this test. He
has misrepresented or lied about his alcohol consumption to DOE security personnel and EAPRO
professionals during an official inquiry that is relevant to a determination regarding a DOE access
authorization.

Criterion J: Using Alcohol to Excess Or Being Diagnosed As Alcohol Abusive

After the individual’s arrest for driving under the influence of alcohol in late 1993, the DOE sent the
individual to a consulting psychiatrist to determine whether he had a problem with alcohol. The
psychiatric evaluation concluded that the individual suffered from alcohol abuse but that he was a good
candidate for EAPRO. Exhibit 22. At the hearing, the psychiatrist reiterated the findings contained in his
written evaluation and testified that it was his opinion that “if [the individual] wasn’t drinking with his
peers [then] he felt under a lot of pressure, that the alcohol was serving a kind of maladaptive function in
his life.” Tr. at 33.

Other testimony by the individual and his wife appeared to be consistent with the psychiatrist’s
observations. The individual’s wife testified that she believes that peer pressure makes the individual drink,
and that once he did drink, “he got scared and didn’t know what to do, so he lied about it.” Tr. at 97. The
individual testified that his friends talked him into going out and drinking. Tr. at 127. Both the wife and
the individual confirmed that the individual continues to drink. Tr. at 97, 130. The individual testified that
he is drinking an average of a six pack every two weeks. Tr. at 130. He also testified that he knows he
doesn’t have a drinking problem. Tr. at 129.

It is clear from the record that the individual has a drinking problem. A board-certified psychiatrist has
diagnosed the individual as suffering from alcohol abuse. The individual’s alcohol consumption has led to
or contributed to many negative events in his life. The individual was arrested twice for alcohol-related
incidents, once for illegal consumption of alcohol under age and once for driving under the influence of
alcohol. At the age of 17, the individual had liver damage resulting from medication and was advised not
to drink for three months. Despite this warning, the individual testified that he drank one month later and
felt ill as a result. Tr. at 115. Finally, despite being warned that his DOE access authorization was in
jeopardy and that he would likely lose his job if his access authorization were revoked, he continued to
drink an admitted ten times over a two-year period. Tr. at 135.

It is also clear that the individual will likely continue to drink in the future. As noted above, the individual
testified that he does not believe that he has a drinking problem. Tr. at 129. The present threat to his
livelihood has been insufficient to change his behavior. Finally, he does not appear to have the support of
his wife for changing his behavior. At the hearing, she testified that she drank with the individual in the
bar of their hotel on their honeymoon despite knowing that he was not supposed to drink at that time
because he was then in EAPRO. Tr. at 93-94. She also testified that she drank with him after that once or
twice and realized at that time that he was not supposed to drink. Id. Her behavior is not conducive to the
individual remaining alcohol-free.

At the hearing the individual attempted to mitigate the concern DOE has about his alcohol consumption by
noting that much of the information about the severity of his alleged drinking problem originates with his
ex-wife. The individual pointed out that prior to what he characterized as a “nasty” divorce, his ex-wife
was interviewed and did not report significant drinking or problems related to drinking. Tr. at 59. The
individual also claimed that his ex-wife was very angry with him because of the breakup of their marriage.
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Tr. at 55-61, 121, 123. However, the individual also admitted that he does not see his ex-wife frequently.
Tr. at 121.

While I am sympathetic to the charge that information provided by his ex-wife may not be entirely
accurate because of her alleged anger, most of this information concerning the individual’s drinking
history originates with the individual himself, not with her. Even if I were to consider only the information
the individual himself supplied, I find that he has failed to mitigate the concerns that the individual suffers
from alcohol abuse.

Criterion L: Unusual Conduct That Shows Dishonesty, Unreliability or Untrustworthiness

The Notification Letter claims that the individual has participated in unusual conduct that shows
dishonesty, unreliability or untrustworthiness. To support this position, the Notification Letter describes
the individual’s drinking habits, notes that he drank underage, notes his arrest for driving under the
influence in 1993, alleges that he routinely drove home after consuming six beers on Friday nights, alleges
that the individual has not been honest about his alcohol consumption, and notes a “one night affair” while
he was married. I have found that all of these events actually occurred. The individual has failed to
mitigate these concerns, and I must therefore conclude that his behavior over the last five years shows a
pattern of dishonesty, unreliability and untrustworthiness within the scope of criterion L.

Conclusion

The DOE regulations require that I consider the following factors in rendering this opinion: the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct, including
knowledgeable participation; the frequency and recency of his conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).

As I have found above, the individual has engaged in a long pattern of deception concerning his use of
alcohol. This pattern has also been recent. Despite a number of negative events in his life related to his
alcohol use, the individual continues to drink. EAPRO has been tried without success. Since the individual
does not believe that he has a drinking problem, and his wife does not appear to support his abstinence,
under the present circumstances it is not likely that his behavior will change. The individual has not
mitigated the DOE’s concerns based on the application of criteria F, J, and L to the circumstances of this
case.

In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I find that the individual has
not shown that restoring his access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, it is my opinion that the individual’s
access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's opinion within 30 calendar days of
receipt of the opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:
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Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals

Date: June 2, 1998
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April 17, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 5, 1997

Case Number: VSO-0187

This Opinion concerns the eligibility of xxxxxxxxxx (the individual) for an access authorization. The
regulations governing eligibility for access authorization are set forth at 10 C.F.R. Part 710, "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." This
Opinion will consider whether, based on the testimony and other evidence presented in this proceeding,
the individual should be granted access authorization.

I. BACKGROUND

The individual is a 34 year old scientist with a masters degree. In connection with his request for access
authorization, the individual provided the DOE with the following information regarding his past mental
health. When he was in high school, he took an overdose of Tylenol No. 3 in an attempt to commit
suicide. After that incident he was voluntarily hospitalized and treated for depression. The inpatient
treatment lasted three weeks while the follow up treatment lasted a few months. Personnel security
interview at 7. The individual had no further psychological treatment until six years later when he decided
that he needed relationship counseling. He received individual counseling from a psychologist from 1987
through 1994. The psychologist diagnosed him as suffering from Avoidant Personality Disorder. Transcript
at 100. That counseling initially was on a weekly basis, then on a

biweekly and then on a monthly basis. Finally, the sessions were on an as needed basis as the treatment
neared completion. Letter from treating psychologist and Transcript at 100. During that treatment he
received one prescription for Valium to take on an as needed basis. He indicated that he took the Valium
only a few times and never renewed the prescription. Personnel security interview at 15. The individual
indicated he has had recurring thoughts of suicide. Personnel security interview at 9. He also indicated that
he is not an “incredibly happy” person. Personnel security interview at 10.

On the basis of the information that the individual provided, the DOE security specialist referred the
individual to the DOE consulting psychiatrist for evaluation. The DOE consulting psychiatrist diagnosed
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the individual as suffering from dysthymic disorder and found that condition could adversely affect his
judgment and reliability.

Upon receipt of the consulting psychiatrist’s report, the DOE Operations Office (the DOE office) issued a
Notification Letter to the individual. The Notification Letter stated that information in the possession of
the DOE office created a substantial doubt concerning the individual’s eligibility for an access
authorization. The Notification Letter stated that, based on the DOE consulting psychiatrist’s report, the
individual has an illness or mental condition which in the opinion of a psychiatrist may cause a significant
defect in judgment or reliability and therefore the individual is a security concern pursuant to 10 C.F.R. §
710.8(h) (Criterion H). The Notification Letter indicated that the DOE consulting psychiatrist had found
that the individual is suffering from dysthymic disorder. The three factual findings contained in the
Notification Letter are:

(1) [The individual] has a history of chronic depression the onset of which was probably in his childhood.
In his senior year of high school, he attempted suicide with an overdose. He was hospitalized and later
treated as an outpatient and prescribed antidepressants.

(2) [The individual] was in counseling for over seven years. He discontinued counseling in 1994. He has
not taken any medication since his outpatient treatment. [The individual] continues to be depressed. His
diagnosis is dysthymic disorder, a form of mood disorder characterized by a depressed mood.

(3) [The individual] continues to have suicidal ideations. Because he is not in treatment, he is vulnerable
to stressors. He can decompensate and become unstable with stressors. His continued depression can
seriously impact his judgment and reliability.

After receiving the Notification Letter the individual requested a hearing. In accordance with 10 C.F.R. §
710.25(e) and (g), the hearing was held. A hearing provides “the individual an opportunity of supporting
his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Six witnesses testified at the hearing.
Two witnesses were called by the DOE office. The first was a DOE security specialist. The second was the
DOE consulting psychiatrist who had examined the individual.

The individual called four witnesses: (i) his evaluating psychologist, (ii) his sister, (iii) his girl friend, and
(iv) himself.

The individual maintains that the diagnosis of dysthymic disorder exaggerates his emotional state. January
7, 1998 Letter from the individual to the Hearing Officer. In that letter the individual also maintains that he
does not have a defect in judgment and reliability. As discussed below the testimony of the individual’s
psychologist and the closing testimony of the DOE consulting psychiatrist clearly indicate that the
individual is not suffering from dysthymia.

II. TESTIMONY AND DOCUMENTARY SUBMISSIONS

A. The DOE consulting psychiatrist

The DOE consulting psychiatrist saw the individual for one evaluation session. On the basis of that session
and a review of the documents supplied to him by the DOE, he submitted a five page report to the DOE
Office. That report indicates that the individual “has an ongoing depression that continues to be
characterized by different symptoms, including suicidal ideations. He is not in treatment for this condition,
and his history points out that he is vulnerable to stressors.” Report at 5. The DOE consulting
psychiatrist’s report bases the evaluation on the individual’s high school suicide attempt, his 1987 through
1994 psychological counseling and the individual’s statements that he has fleeting thoughts about suicide.
In addition, the DOE consulting psychiatrist’s report indicates that he observed that the individual was
suffering from an underlying depression and appeared distant during the interview. Report at 4. The DOE
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consulting psychiatrist summed up his evaluation by indicating that the individual’s “affect was
appropriate, but there was a distinct diminished emotional tone.” Report at 4.

At the hearing the DOE consulting psychiatrist testified that dysthymic disorder is a category of depression
that is less severe than major depression. He testified that a person suffering from dysthymia:

experiences a depressed mood, a lack of enthusiasm or diminished motivation, and sometimes irritability,
and for most of the day they feel depressed. And there are more -- or, there are many days that they feel
depressed, and this depression is usually of a chronic nature, it’s long-term, it lasts more than two years.

Transcript at 33.

The DOE consulting psychiatrist testified that the individual’s sole mental disorder was dysthymia.
Transcript at 59. He further testified that he utilized the DSM-IV (1) criteria to diagnose dysthymia. The
criteria that should be satisfied for a diagnosis of dysthymic disorder specified in the DSM-IV are:

A. Depressed mood for most of the day, for more days than not, as indicated either by subjective account
or observation by others, for at least 2 years.

B. Presence, while depressed, of two (or more) of the following:

(1) poor appetite or overeating

(2) insomnia or hypersomnia

(3) low energy or fatigue

(4) low self-esteem

(5) poor concentration or difficulty making decisions

(6) feelings of hopelessness

The DOE consulting psychiatrist testified that he accepted the individual’s statements that he had only
passing thoughts of suicide. He then testified that the individual was in no current danger of actually
attempting suicide.

[The individual] did mention that thoughts of suicide do still occur. But they are primarily in the nature of
what you would consider like passing thoughts instead of something that would preoccupy him. Instead of
a thought pattern that would lead to actual planning, which is considered more serious.

Transcript at 38.

Notwithstanding his conclusion that the suicidal thoughts were passing and would not lead to an actual
suicide attempt, the DOE consulting psychiatrist testified without explanation that the individual’s suicidal
ideations led the consulting psychiatrist to conclude that the individual was depressed more days than not
and therefore the individual meets Criterion A. Transcript at 65. The DOE consulting psychiatrist was then
asked to describe the two Criterion B symptoms that he believed the individual has experienced and which
formed the basis for his diagnosis of dysthymia. The DOE consulting psychiatrist was unable to recall
which symptoms he found the individual to have experienced. Transcript at 65.

The DOE consulting psychiatrist was asked, if the individual had no mental illness, whether he could still
have a defect in judgment and reliability. He responded

Yes, [he] could. But in that instance I would not render that opinion, because if I could not establish a
mental illness or disorder I [would] defer to maybe an administrative specialist to make their . . .
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determination.

0Transcript at 59.

B. The individual’s psychologist

The individual’s psychologist testified that she saw the individual three times for the purpose of evaluating
his mental condition. (2) In addition to the three evaluation sessions she gave the individual several
psychiatric tests. Transcript at 70. Her testimony indicated that she was familiar with the individual’s
problems in high school and his psychological counseling.

Based on her interviews, the results of the psychiatric tests and her knowledge of the individual’s history
she testified that her overall sense is that the individual does not have a mental disorder. She stated that the
individual has

a slightly negative outlook on life. Which seems to be sort of the lens through which he looks at life with.
That he is on the socially-awkward side, so he doesn’t quite conform in that manner, and feels, you know,
like he’s sort of marching to the beat of a slightly different drum.

And my sense is that’s sort of a characterological style as opposed to a diagnosable affective disorder. I
don’t really see a way in which the -- that listlessness sometimes, or the -- you know, the mild negativity.
It doesn’t seem as though it causes him distress. . . . [I]t seems to me, in looking at the whole picture, that I
would -- I would see it more as the way he kind of --he looks at the world.

Transcript at 72.

She was asked specifically whether she would diagnose the individual as having dysthymia. She responded

No. I wouldn’t.

I think that the diagnosis of dysthymia, in my mind, really would require a greater level of disease. . . .

[H]e doesn’t seem to be hopeless or have any problems with concentration.

And, while he -- you know, while he has problems socially he doesn’t seem to have a particularly low
self-esteem. I mean, he was very confident in terms of relationships that he has formed, you now, the ones
that are fairly developed.

And also in terms of work, the work setting, he sounds like he has a lot of self-esteem about how he --
what kind of work he does.

Transcript at 76.

She was asked by the DOE counsel whether the individual’s judgment is impaired. She testified that his
judgment was not impaired. She explained:

One of the -- one of the things I didn’t mention was it seems part of his character style is to be fairly
reserved. And, you know, my sense is that . . . he’s not the kind of person who’s going to, you know, go
around talking about things. That he’s not impulsive, he doesn’t tend to share a lot about himself anyway.
. . .

In terms of his judgment and reliability, you know, again the scores look to me like he is not an impulsive
person, a person inclined toward flightiness or mood swings. He seems pretty steady to me. You know,
even though his baseline is, you know, on the -- on the low energy, you know, the mildly negative pattern
that I described before, he seems very steady. . . .
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You know, there’s a consistency about his personality that -- I mean, my interpretation is that there is a --
there’s sort of a groundedness or, you know, steadiness I guess is the best word.

Transcript at 78.

C. Other testimony

The security specialist testified that the individual was “very honest and forthright.” Transcript at 18. She
indicated that he answered all questions that were asked and there was “no hesitation.” Transcript at 18.
The testimony from the individual’s sister, and his girl friend provided support that the individual had a
stable social life. They both testified that they had seen the individual in a variety of social situations that
included regular daily activities and group social situations. Their testimony indicated that the individual
has a normal social life that included various activities with friends and acquaintances.

The individual testified that he moved across the country to start his new job at the DOE facility. At the
time he was interviewed by the DOE consulting psychiatrist, the individual was living in an apartment in a
small community near the site. Living at that location he felt somewhat isolated and was not happy with
his social life. He therefore decided to move to a larger nearby community, enroll in some classes and take
part in outings in order to enlarge his circle of friends. Transcript at 97. He indicated these efforts were
successful and he has been brought into a circle of friends and now has a steady relationship with his girl
friend, who testified at the hearing. Transcript at 97. In response to a question he described his suicidal
ideations as “. . .flashes that I have of thoughts of suicide. And it’s usually pretty quick, maybe a few
seconds. It’s sort of like an image in my mind or something.” Transcript at 98.

Finally, the Individual submitted a number of documents to show that he is reliable and a hard worker. He
submitted letters from two supervisors, his college and graduate school transcripts as well as a list of his
publications. The letters from his supervisors indicate the individual is a conscientious and reliable worker.
The transcripts from his college and graduate school indicate he was an excellent student who was
dedicated to his studies.

III. ANALYSIS

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of
proceeding, the standard is designed to protect national security interests. The burden is on the individual
to come forward at the hearing with testimony or evidence to demonstrate that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.27(d). I find the individual has met that burden in this case.

The testimony of the individual’s psychologist indicates an understanding of the individual’s life style and
behavior pattern. I was very impressed by the thoroughness and candor of her testimony. I believe she
understood the individual’s personality and his behavior pattern. She was also familiar with the DSM-IV
criteria for dysthymia. Her opinion that the individual is not suffering from dysthymic disorder was clear
and convincing.

At the end of the hearing the DOE consulting psychiatrist was asked for his impression of the testimony of
the various witnesses. It is clear that the DOE consulting psychiatrist was impressed by the knowledge of
the individual’s psychologist. He indicated that the individual’s psychologist “elicited a rather
comprehensive evaluation and workup, and the tests that she administered were indeed quite useful.”
Transcript at 119. When asked whether he would currently diagnose the individual as suffering from
dysthymia he indicated “I will not diagnose dysthymic disorder as being evident at this point.” Transcript
at 121.
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Thus both experts agree that a current diagnosis of dysthymia is incorrect. I agree with their finding.

Criterion H specifies that a security concern is raised if an individual has “[a]n illness or mental condition .
. . that may cause a defect in judgment or reliability.” In view of the concerns of the DOE consulting
psychiatrist regarding the individual’s psychological history and suicidal ideations, I believe it is
appropriate to consider whether absent the diagnosis of a specific mental “illness” the individual’s
symptoms constitute a “mental condition” that in the opinion of a psychiatrist causes a defect in the
individual’s judgment or reliability.

The DOE consulting psychiatrist often referred to the suicide attempt. However, he never indicated why
that event would indicate a current “mental condition” that might create a judgment concern. In this
regard, I agree with his evaluating psychologist that the suicide attempt was related to adolescent conflicts
that have little bearing on the behavior of a person in his thirties. Transcript at 74. That suicide attempt
was a single event which occurred when the individual was in high school. The seriousness of the
attempted suicide is mitigated by the 16 years that has passed with no other attempts and by the youth of
the individual when the event occurred. 10 C.F.R. § 710.7(c).

With respect to the individual’s current suicidal ideations, the testimony indicates that these are fleeting
thoughts, and neither expert believes there is any planning or intent to commit suicide. I believe the
individual’s honesty about those thoughts indicates openness and maturity which would indicate good
judgment. The DOE consulting psychiatrist seems to believe that this particular individual’s momentary
thoughts could cause a defect in his judgment or reliability. However, given the psychiatrist’s belief that
there was no planning or intent by the individual and his failure to explain why the fleeting thoughts
should be considered a “mental condition” that might cause a defect in judgment or reliability, I do not
find that opinion particularly persuasive. I am more convinced by the individual’s psychologist that such
fleeting thoughts do not indicate a defect in the individual’s judgment or reliability.

Finally, I must consider the psychiatric testimony on whether the individual’s counseling between 1987
and 1994 and the testimony that the individual is not an extremely happy person constitute evidence of a
“mental condition” that might cause a defect in judgment. The counseling seemed to come to a successful
conclusion four years ago and the DOE consulting psychiatrist has not indicated any reason why that
treatment would indicate a “mental condition” that might cause a defect in judgment. With respect to the
fact that the individual is not an extremely happy person, the DOE consulting psychiatrist mentioned this
character trait on a number of occasions without providing any type of explanation of why such a
character trait should be considered a “mental condition” that could adversely affect judgment and
reliability. The DOE consulting psychiatrist has indicated that he would not find a judgment and reliability
problem unless he was able to diagnose a specific mental “illness.” As a result of additional information
provided at the hearing, he no longer endorses a diagnosis of dysthymia for the individual. Nor did he
provide any other reason to believe that the facts discussed above constitute a “mental condition” that
would adversely affect the individual’s judgment or reliability. The individual’s psychologist clearly and
convincingly testified that she believed there is no mental condition that would cause a defect in his
judgment or reliability. She testified that the individual’s character was mildly negative. Nevertheless, she
testified that he was a stable person that would not be impulsive and could be counted on to act
responsibly. I note that the individual has been honest and candid throughout this proceeding and there is
no indication that he has ever acted irresponsibly since his high school suicide attempt 16 years ago. On
the basis of the testimony in this case I am convinced that his 1987 through 1994 counseling for
relationship problems, his fleeting suicidal ideations and his general outlook on life do not rise to the level
of “mental condition” that would cause a defect in the individual’s judgment or reliability.

IV. CONCLUSION

I have been persuaded by the evidence brought forward in this case that granting the individual access
authorization would not endanger the common defense and would be clearly consistent with the national
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interest. Accordingly, I find that the individual should be granted an access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response with
20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: April 17, 1998

(1)Diagnostic and Statistical Manual-IV of Mental Disorders of the American Psychiatric Association (4th
ed. 1994) (DSM-IV).

(2)After receiving the Notification Letter the individual arranged to be evaluated by a psychologist.
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May 7, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 18, 1997

Case Number: VSO-0189

This Opinion addresses the eligibility of XXXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. In accordance with these
regulations, the Individual requested a hearing to resolve concerns that raise a substantial doubt about his
eligibility for access authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, it is my opinion that the
Individual has not resolved the substantial doubt, and that his access authorization should therefore not be
restored.

BACKGROUND

The facts in this case are not in material dispute. The Individual formerly held access authorization at a
facility of the Department of Energy (the DOE). As a condition of working at the facility, he was subject
to random drug testing. Medical records from the facility show that the Individual underwent random drug
tests in February 1991, January 1992, August 1992, September 1993, and March 1994.(1) None of those
tests indicated the presence of any drug. Approximately six months before the hearing, the Individual was
selected for a random drug test. His sample was confirmed positive for marijuana.(2) Approximately two
weeks after the random drug screen, a personnel security specialist conducted an interview with the
Individual. During the interview, the Individual declined to answer questions about his drug use.(3)

Following the interview, the manager of the facility where the Individual worked issued a Notification
Letter, specifying the derogatory information that created substantial doubt about the Individual’s
continued eligibility. The Notification Letter identified as derogatory information the positive marijuana
test and the Individual’s refusal to discuss the circumstances of his marijuana use with a personnel
security specialist. The manager cited 10 C.F.R. § 710.8(k), which provides that derogatory information
includes information that an individual has trafficked in, sold, transferred, possessed, or experimented with
an illicit drug, such as marijuana. The Individual requested this hearing to provide information to resolve
the doubt about his eligibility for access authorization.

file:///persecc.htm#vso0189
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During the hearing, the DOE presented the testimony of a personnel security specialist. The Individual
testified on his own behalf, and presented the testimony of four other persons: a licensed clinical social
worker; two co-workers; and a friend.

At the hearing, the Individual did not dispute that he used marijuana, but attempted to resolve the security
concerns raised by the use. He describes the circumstances of his use of marijuana as follows. During the
months leading up to the drug screen, he and his wife separated. The separation was not amicable, and a
lack of cooperation between the Individual and his wife led to delinquencies in several of the couple’s
major debts. The Individual’s wife eventually confronted him in public about the delinquencies, and a loud
argument ensued. The argument was overheard by the Individual’s clergyman. The next day, the
clergyman counseled the Individual, taking the position that the Individual was responsible for this
acrimonious confrontation.(4)

That evening, the Individual went to a party. He testified that he knew the host of the party, but none of
the other guests.(5) He was upset about the separation, the delinquencies, and the attitude of his
clergyman.(6) At the party, the host noticed that the Individual was upset and gave him two marijuana
joints with the intent of cheering up the Individual.(7) The Individual left the party with the joints and
returned home. Later that evening, he smoked both joints. The next day, the Individual was given a drug
test that detected his marijuana use and resulted in this review of his eligibility. The Individual explained
that he refused to discuss his marijuana use with the personnel security specialist because he was asked to
sign a release form for his medical records, and he was concerned about his privacy if he did so.

The Individual responded to the Department’s security concern by claiming at the hearing that the positive
test represents his only use of marijuana, and that he has since undergone adequate drug counseling to
resolve the concern.(8) In support of his claim, he presented the testimony of two co-workers and a friend.
All three of these witnesses testified that they had known the Individual for many years.(9) They stated
that they had often been at social occasions with him, and had never seen him use illicit drugs or drink
alcoholic beverages.(10) They described the Individual as a person who is of the highest honesty and
integrity.(11) In addition, the Individual asserts that he will not use marijuana or other illegal drugs
again.(12)

The counselor, however, who has been treating the Individual on behalf of his employer, provided a
different picture of the Individual. The counselor is a licensed clinical social worker with expertise in
substance abuse treatment.(13) After the Individual was referred to her because of the positive drug test,
the counselor set up a treatment plan consisting of weekly attendance at meetings of Narcotics
Anonymous, random drug screens, abstinence from all drugs and alcohol, and regular counseling sessions
for at least one year.(14) At the time of the hearing, the counselor had met with the Individual for twelve
sessions over about six months. He has had one random drug test since entering treatment. That test was
negative for all tested drugs.

Initially, the Individual came to the counselor solely for drug counseling. Nevertheless, the counselor soon
diagnosed the Individual as suffering from generalized depression of long duration.(15) The counselor
described the effects of the Individual’s depression as anxiety, poor problem solving skills, and an
inability to express himself adequately.(16) In the counselor’s analysis, the Individual’s use of marijuana
was a consequence of his depression, because he used the marijuana to self-medicate against the effects of
depression.(17) In addition, she noted that the Individual had told her about experimental use of marijuana
that had taken place in his teens.(18) She felt that this experimental use may also have been an attempt to
deal with his feelings of depression.(19)

ANALYSIS

A DOE administrative review proceeding under 10 C.F.R. Part 710 is designed to protect national security
interests. It is not a criminal proceeding, where the burden is on the DOE to prove beyond a reasonable
doubt that the Individual is ineligible for access authorization. Thus, once the DOE has presented
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derogatory information raising security concerns, the burden is on the Individual to provide information
showing that granting him access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

In cases where the derogatory information includes evidence of a positive drug test, the individual must
provide convincing evidence resolving the security concern related to illegal drug use. Personnel Security
Hearing (Case No. VSO-0051), 25 DOE ¶ 82,784 (1995), aff'd Personnel Security Review (Case No.
VSA-0051), 25 DOE ¶ 83,012 (1996; Personnel Security Hearing (Case No. VSO-0019), 25 DOE ¶
82,759 (1995). Thus, an individual who has had a positive drug test has the burden both of providing an
explanation sufficient to resolve the DOE's security concerns, and of establishing the truthfulness of the
explanation. Personnel Security Review, (Case No. VSA-0087), 25 DOE ¶ 82,208 (1996).

In certain cases involving a claim, as in the present case, of one- time drug use, we have found that
security concerns can be resolved where the use was an isolated incident or an event infrequent enough to
warrant acceptance of the individual's assurance that he will not be involved with drugs while holding a
DOE access authorization. Personnel Security Hearing, (Case No. VSO-0102), 26 DOE ¶ 82,763 (1996).
Such a finding requires, however, that the Individual show that the use was in fact isolated or sporadic,
and that his assurances of abstinence from illegal drugs are credible. In this case, the Individual has failed
to make either showing.

1. Whether the Individual’s use was isolated or sporadic

Although the Individual asserted that he had used marijuana only one time in his life, his testimony was
directly contradicted by the counselor. As noted above, the counselor stated that the Individual told her
about his experimentation with marijuana that occurred while he was in his teens. The issue here is not
whether the Individual can be classified as an isolated user despite two uses of marijuana, some thirty
years apart. Rather, because of the Individual’s lack of candor about the extent of his use, I am not
convinced that his recent use of marijuana was, in fact, an isolated incident.(20)

The Individual denied discussing any earlier use of marijuana with the counselor, and expressed
incomprehension at the counselor’s testimony on this point.(21) I find the testimony of the counselor to be
more credible than the Individual’s on this issue. In the first place, the counselor’s testimony is
disinterested. In addition, a one-time drug use, followed the next day by a random drug test, while not
inconceivable, is inherently unlikely. Personnel Security Hearing,(Case No. VSO-0085), 26 DOE ¶ 82,751
at 85,507 (1996); Personnel Security Hearing, (Case No. VSO-0094), 26 DOE ¶ 82,753 at 85,515 (1996).

Furthermore, despite my request in the prehearing conference, the Individual did not produce any
witnesses from the party who could corroborate his account of how he came to possess the marijuana. The
Individual claimed that he went to a party at which he knew no one except the host. He stated that he did
not ask the host for marijuana, and that the host had never provided him with marijuana before, but that the
host nevertheless gave him two joints. In the absence of a corroborating witness, I find the Individual’s
account to be unconvincing.

My concerns about the Individual’s honesty are heightened by the fact that he would not discuss the details
of his marijuana use with the personnel security specialist. The Individual testified that he refused to
discuss this because he did not want to sign the confidentiality waiver form that was offered by the
personnel security specialist.(22) The Individual’s privacy interests, however, are subordinate to his
responsibility to provide full, frank, and truthful answers to the Department’s relevant and material
questions, and, when requested, to furnish, or authorize others to furnish, information that the Department
deems pertinent to his eligibility for access authorization. 10 C.F.R. § 710.6(a). Accordingly, based on the
discrepancies between the Individual’s account of his past drug use and the counselor’s, on the lack of
corroboration, and on his refusal to discuss his drug use with the personnel security specialist, I do not
find the Individual’s assertion of one-time use to be credible.

file:///cases/security/vso0051.htm
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2. The Individual’s assurances that he will not use marijuana

Moreover, I do not find trustworthy the Individual’s assurances that he will abstain from marijuana in the
future. My scepticism is based in part on the Individual’s lack of candor in recounting his history of
marijuana use, discussed above. In addition, the counselor testified that persons with a dual diagnosis (i.e.,
of substance abuse and a mental condition) are at a greater risk of relapsing for drug use.(23) Furthermore,
the counselor’s assessment of the Individual’s progress in therapy indicated that he still needs more
treatment. The counselor was asked, "what would it take for [the Individual] to be reformed from the use
of drugs; how much more counseling and treatment?" The counselor responded that "that is really difficult
to say ... because of that type of an illness.... I think ... that he needs to be in touch with a counselor
probably for a long time.... I know it’s kind of hard to put a time frame on that, but I would say at least a
couple years."(24) The Individual had, at the time of the hearing, approximately six months of counseling,
far short of the "couple years" recommended by the counselor. Consequently, I believe the Individual is
still at significant risk of using marijuana to self- medicate his depression.

CONCLUSION

There is a strong presumption against the granting or restoring of a security clearance. Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting
of security clearances indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual to resolve questions about his eligibility for
access authorization.

In this case, the Individual did not resolve questions about his involvement with marijuana. On the
contrary, the testimony of the counselor raises serious questions about whether the Individual was telling
the truth when he claimed he had used marijuana only once. In addition, the counselor’s prognosis for the
Individual establishes that he cannot be considered reformed from self- medicating with marijuana without
further successful treatment. I found the counselor to be credible and convincing in her understanding of
the Individual’s drug use.

In view of the criteria set forth in 10 C.F.R. Part 710, and the testimony and documents in the record, I
believe that the derogatory information presented in this case casts substantial doubt about whether
restoring the Individual’s access authorization would not endanger the common defense and would be
clearly consistent with the national interest. The substantial doubt has not been resolved by the
administrative review process. It is therefore my opinion that the Individual’s access authorization should
not be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: May 7, 1998

(1) Individual’s Exhibits 3, 4, and 5, Reports of Physical Examination.

(2) Department’s Exhibit 5, Drug Test Laboratory Report.

(3) Transcript of Hearing (Tr.) 6.

(4) Tr. 31.
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(5) Tr. 83.

(6) Tr. 14-15.

(7) Tr. 18; 33.

(8) Tr. 38.

(9) Tr. 63; 70; 75.

(10) Tr. 63-64; 70-71; 75-76.

(11) Tr. 68; 72; 79-80.

(12) Tr. 26; 39.

(13) Individual’s Exhibit 8, résumé of counselor.

(14) Tr. 41-42.

(15) Tr. 42.

(16) Tr. 51.

(17) Tr. 44.

(18) Tr. 49-50; 52.

(19) Tr. 54.

(20) Based on the series of negative drug test results submitted by the Individual, it is plausible to
conclude that the Individual was not a chronic user of marijuana. The drug tests alone, however, are not
enough to establish that the Individual did not use marijuana on an occasional basis.

(21) Tr. 84-85.

(22) Tr. 87; 90-91.

(23) Tr. 59. My concern with the Individual’s depression is not the question of whether it causes, or may
cause, a significant defect in his judgment or reliability, which is identified as derogatory information in
10 C.F.R. § 710.8(h). Rather, my concern is that the Individual’s depression is a factor in assessing his risk
of relapsing into marijuana use.

(24) Tr. 50.
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May 7, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:January 23, 1998

Case Number: VSO-0192

This Opinion concerns the eligibility of XXXXXXXXXXXXX (the individual) for continued access
authorization (1) under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access to
Classified Matter or Special Nuclear Material.” The individual’s access authorization was suspended by
one of the Department of Energy’s (DOE) Operations Offices. This Opinion considers whether, on the
basis of the evidence and testimony presented in this proceeding, the individual’s access authorization
should be restored.

I. Procedural Background

The individual has been employed since XXXX by a subcontractor at a DOE facility in a position that
requires an access authorization. During this period, the individual has been required to participate in
random drug tests. On September 29, 1997, the individual participated in a random drug test at the facility.
On October 2, 1997, a physician from the on-site medical department at the facility informed the
individual that her urine sample tested positive for marijuana. At that time, the individual signed an
Acknowledgment of Positive Drug Screen form and was subsequently referred to the Employee Assistance
Program (EAP) for initial screening and evaluation.

On October 9, 1997, a Personnel Security Specialist from the local DOE Security Office conducted a
Personnel Security Interview (PSI) with the individual regarding her marijuana use. During the PSI, the
individual admitted to a one-time use of marijuana on September 20 or 21, 1997. In addition, the
individual admitted to having knowledge of the DOE’s and the contractor’s drug-free policies at the time
of her marijuana usage.

On November 28, 1997, the DOE commenced this administrative review proceeding by issuing a
Notification Letter to the individual which identified the derogatory information that cast doubt on her
continued eligibility for access authorization. See 10 C.F.R. § 710.21. That information included the
following: (1) pursuant to a random drug screening performed by her employer, a urine specimen provided
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by the individual on September 29, 1997, was determined to be positive for the presence of marijuana; (2)
a confirmation of the individual’s positive drug test was performed and, on October 2, 1997, the individual
signed an Acknowledgment of Positive Drug Screen form; and (3) during a PSI that was subsequently
conducted on October 9, 1997, concerning this matter, the individual admitted to one-time use of
marijuana on September 20 or 21, 1997. According to the DOE, this derogatory information concerning
the individual’s marijuana use falls within the purview of 10 C.F.R. § 710.8(k) (Criterion K), finding that
the individual “[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other
substance listed in the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines,
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licenced to dispense drugs
in the practice of medicine, or as otherwise authorized by law.” 10 C.F.R. § 710.8(k).

In addition, the Notification Letter charged that the individual engaged in conduct subject to 10 C.F.R. §
710.8(l) (Criterion L). Criterion L concerns unusual conduct or circumstances that “tend to show [the
individual] is not honest, reliable, or trustworthy, or that furnishes a reason to believe that she may be
subject to pressure or duress that may cause her to act contrary to the best interests of national security.”
10 C.F.R. § 710.8(l). With respect to this criterion, the Notification Letter alleges that the individual
admitted to having knowledge of the DOE’s and contractor’s drug free policies at the time of her
marijuana usage.

On December 30, 1997, the individual filed a Response to the matters raised in the Notification Letter and
requested an administrative review hearing to resolve those matters. The DOE transmitted the individual’s
hearing request to the Office of Hearings and Appeals (OHA) Director pursuant to the provisions of 10
C.F.R. § 710.25(a) on January 23, 1998. The OHA Director appointed me as Hearing Officer in this case
on January 28, 1998. 10 C.F.R. § 710.25(b). I subsequently convened a hearing in this matter. See 10
C.F.R. § 710.25(g). At the hearing, the DOE Counsel called two witnesses: the individual and a DOE
Personnel Security Specialist. The individual, who was represented by a union official, elected to call four
witnesses: her sister, her drug treatment counselor and two close friends and co-workers. She also testified
on her own behalf. I received the hearing transcript and closed the record in this case on April 8, 1998.

II. Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The applicable
regulations state that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving questions about the
individual’s access authorization, I must consider the relevant factors and circumstances connected with
the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent and seriousness of the conduct; the circumstances surrounding her conduct, to include
knowledgeable participation; the frequency and recency of her conduct; the age and maturity at the time of
the conduct; the voluntariness of her participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation of her conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding, where the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA- 0078, 25 DOE ¶
83,016 (1996) (aff’d by OSA, 1996). A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
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come forward at the hearing with evidence to convince the DOE that restoring her access authorization
“would not endanger the common defense and security and would be clearly consistent with the national
interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752
at 85,511 (1995) (aff’d by OSA, 1996); (and cases cited therein). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

II. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in this case
and the testimony of the witnesses presented at the hearing. In resolving the question of whether the
individual’s access authorization should be restored, I am guided by the applicable factors prescribed, in
10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the individual’s access authorization
should be restored because I believe that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings I make in support of this recommendation are discussed below.

A. Derogatory Information

The relevant facts in this case are uncontested. During her October 9, 1997 PSI and at the hearing, the
individual recounted the facts and circumstances surrounding her illegal drug use. According to the
individual, her positive drug test resulted from her first and only use of marijuana. She stated that she
smoked several puffs of a marijuana cigarette at a friend’s house approximately a week before she was
called for a random drug screening. PSI at 13; Transcript of Personnel Security Hearing (Tr.) at 17 and 18.
The individual explained that at that time, she was undergoing an intense level of stress primarily triggered
by recent, major surgery. Tr. at 15. According to the individual, her surgery left her physically unable to
participate in routine exercises designed to relieve stress. Id. She explained that while on sick leave, she
had no income for about a month and a half because of the late payment of her disability checks. Tr. at 18.
The individual stated that, in light of a good history of paying her bills promptly, she became
overwhelmed by her inability to meet her financial obligations. Tr. at 15 and 23. She further explained that
these physical and financial stressors were compounded by other stressful incidents in her life, including
allegedly being stalked by an ex- boyfriend. Tr. at 82, 83. She explained that the cumulation of these
events led her to seek relief and relaxation at a friend’s house where she drank a couple of mixed drinks
and smoked the marijuana. Id. at 16 and 17.

Illegal drug use, in this case marijuana, raises a security concern for DOE because it may reflect on an
inability “to safeguard classified information and secret nuclear material.” Tr. at 12. As explained by the
Personnel Security Specialist during the hearing, an individual involved with illegal drugs shows that she
has disregarded state and federal laws prohibiting such use. Id. The DOE is further concerned that “the
drug abuser might also pick and choose which DOE security regulations he will obey or not obey with
respect to protection of classified information.” Personnel Security Hearing, Case No. VSO-0116, 26 DOE
¶ 82,765 (1997)(citing Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,512
(1995)). In addition, an individual involved with illegal drugs may become susceptible to blackmail,
coercion or bribery in order to conceal her use. Tr. at 12. It has also been noted that “any drug usage while
the individual possesses a ?Q’ clearance and is aware of the DOE’s policy of absolute abstention
demonstrates poor judgment.” Personnel Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 (1997),
citing Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶ 82,761 at 85,579 (1995).

After considering the undisputed evidence in this case that the individual smoked marijuana and knew of
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the DOE’s drug policy prohibiting such use, I find that the DOE properly invoked Criteria K and L when
it suspended the individual’s access authorization. Accordingly, below I will consider whether the
individual made a showing of mitigating facts and circumstances sufficient to overcome the DOE’s
security concerns arising from her use of marijuana in spite of her awareness of the DOE’s drug policy
prohibiting such use.

B. Mitigation of Criterion K

A finding of derogatory information does not end the evaluation of the evidence concerning the
individual’s eligibility for access authorization. As stated above, the burden of persuasion is placed on the
individual in cases involving national security issues. Personnel Security Hearing, Case No. VSO-0002, 24
DOE ¶ 82,752 at 85,511 (1995). In cases where there is evidence of a positive drug test, an affected
individual must provide convincing evidence mitigating the security concerns related to the illegal drug
use. Personnel Security Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763 at 85,587(1996) (citing Personnel
Security Hearing, Case No. VSO-0051, 25 DOE ¶ 82,784 (1995)); Personnel Security Hearing, Case No.
VSO-0019, 25 DOE ¶ 82,579 (1995). “It is therefore the obligation of the individual to offer an
explanation for the positive drug test that mitigates the DOE’s security concerns and to establish the
truthfulness of the explanation.” Personnel Security Review, 26 DOE ¶ 83,001 at 86,506 (1996). In the
present case, I have reached the opinion that the individual has successfully carried her burden in this
regard. Accordingly, her security clearance should be restored.

1. The Individual’s Drug Use

The individual asserts that she used marijuana only once, at a friend’s home about a week prior to her
random drug screening. According to the individual, her marijuana use was a one-time occurrence, which
she readily acknowledges was a gross mistake that demonstrated a “lack of thought and carelessness.” Tr.
at 76. However, the individual’s explanation in this case warrants careful scrutiny because the existence of
a positive drug test raises the possibility that the individual has used drugs at other times. Personnel
Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 (1997). Moreover, it should be noted that it
seems highly coincidental that the individual’s first and only use of marijuana occurred about a week
before she was selected for a random drug screening. Notwithstanding this coincidence, I am persuaded by
the individual’s testimony, her demeanor and credibility at the hearing and the evidence presented in the
record, that her use of marijuana was a solitary occurrence.

At her October 9, 1997 PSI and at the hearing, the individual was consistent in her account of the
circumstances surrounding her marijuana usage. At both the PSI and during the hearing, she maintained
that she was under intense emotional stress triggered by a recent, major surgery and mounting financial
obligations resulting from her sick leave. She further maintained that it was during this crisis in her life
that she smoked marijuana at a friend’s house. PSI at 13, Tr. at 15. The individual called as a witness her
sister who confirmed that the individual told her about the marijuana usage. Tr. at 69. The sister also
confirmed that the individual was undergoing an intensely stressful period in her life. Id. at 72 and 76.
Likewise, the individual’s EAP counselor testified, and it is clear from the counselor’s notes from her
sessions with the individual, that the individual was consistent in her account of the circumstances
surrounding her drug use. Tr. at 49. Based on the individual’s demeanor at the hearing, where she
appeared open, non-evasive and credible, I find that the individual established to my satisfaction her
account of using marijuana one time at a friend’s house on or around September 20 or 21, 1997.

The testimony of the individual’s counselor further convinces me that the individual’s marijuana use was
isolated. As stated earlier, following her positive drug test, the individual entered into her employer’s EAP,
which is mandatory once an employee tests positive for illegal drugs and signs an Acknowledgment of
Positive Drug Screen. DOE Exs. 4 and 5. The individual’s counselor, a licensed clinical social worker,
conducted three assessment sessions with the individual beginning in October 1997 and has met with her
monthly since that time. Tr. at 36, 40. The counselor acknowledged that the individual was “very open and
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honest” in recounting the circumstances in which she used marijuana. Id. at 37. She further stated that the
individual “consistently denied using other than the one time.” Id. I specifically inquired whether the
individual’s explanation of a positive drug test after a one time use is typical. The counselor responded:
“We sometimes hear people saying that they’ve only used the one time. Sometimes there are reasons in
which we don’t find that to be valid.” Tr. at 49. However, the counselor stated that in the individual’s
case, she believed her explanation to be valid. Id. In addition, the counselor testified that on the basis of
her sessions with the individual and the diagnostic tools she utilized, she did not doubt the individual’s
explanation of a one time only marijuana use. Id. at 48. According to the counselor, the individual was
honest, took responsibility for what she did, actively participated in the EAP program and acknowledged
the warning signs that led to her marijuana use. Id.

In addition to the testimony of the EAP counselor, I also find the testimony of the individual’s sister and
close friends and co-workers to be highly persuasive and consistent with the individual’s assertion of one-
time marijuana use. All of these individuals were candid and sincere in their opinions of the individual.
They were also consistent in their surprise and disappointment when they learned that the individual had
tested positive for marijuana. The individual’s sister, who has lived with the individual for two years,
testified that the individual’s marijuana use was completely out of character. Tr. at 69, 70, 72. According
to the sister, the individual dislikes cigarette smoke, and “this is not something that she would do.” Tr. at
72. She further testified that the individual is a very “honest person” who takes a great deal of
responsibility in raising her 17-year old son. Id. at 70. The individual’s sister was clearly at a loss as to
why her sister would smoke marijuana. Id.

The individual also offered the testimony of two close friends and co-workers who work for the same
contractor and know the individual and her family very well. These friends all confirmed her account of
one-time marijuana use. The first friend and co-worker provided powerful testimony in support of the
individual. This friend and co-worker has known the individual for 20 years, and has socialized with her
and her family outside of the workplace, usually having the individual over for dinner. She testified that
she was “saddened” when she learned that the individual tested positive for marijuana and adamantly
stated that she has never known the individual to be involved with drugs of any kind. Tr. at 54, 56. This
co-worker described the individual as “the most high-quality person that everybody in [the place where
the individual works] . . . knows.” Id. at 56. Finally, she testified that the individual “is a good mother who
has raised her son well.” Id. at 59. The second friend and co-worker who testified on behalf of the
individual has known the individual for 17 years. He testified that he was “shocked” to learn that the
individual had tested positive for marijuana because “she is not the type.” Id. at 65. This friend and co-
worker also confirmed that the individual was undergoing a stressful period in her life. He indicated that
he and the individual had talked about some of her problems. According to this co-worker, he has had
numerous conversations with the individual over the years, and has known her to hold an anti-drug
position. Id. at 68. As expressed by the other friend and co-worker, this co-worker also testified that he
has never known the individual to use drugs or to be involved in drugs of any kind before. Tr. at 64.

Finally, the other items in the record of this proceeding further support the individual’s assertion that her
use of marijuana was an isolated event. The individual has undergone random drug screening ever since
the individual’s employer has instituted the policy. Tr. at 32. The individual testified and presented
evidence that she had at least one drug screen per year for the last seven or eight years, and the results
(excluding October 1, 1997) were all negative. Id., Individual’s (Indiv.) Exs. E and F. She was most
recently tested on January 20, 1998. The Personnel Security Specialist who conducted the PSI in this
proceeding performed a background investigation of the individual, and when asked whether she found
anything contrary to the individual’s claim of one-time use, she responded: “No, we had no other pertinent
information in the file.” Id. at 13. The record also demonstrates that the individual is a 20-year employee,
who has been described as a “responsible, courteous, and diligent” employee, who is a role model to
others. Indiv. Ex. C.

Based on the foregoing evidence, I am convinced that the individual’s marijuana use was an isolated
occurrence, and indeed uncharacteristic of the individual’s conduct and personality as a whole. However,
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this finding alone does not absolve the DOE’s security concerns regarding the individual’s likelihood of a
recurrence. Thus, I must consider whether the individual has demonstrated adequate reformation to
alleviate the DOE’s legitimate security concerns that the individual’s marijuana use might reoccur. As
discussed below, I have determined that the individual has successfully demonstrated adequate reformation
sufficient to overcome the DOE’s legitimate security concerns arising from her use of marijuana.

2. Adequate Reformation

This office has previously stated that:

the duration and frequency of an individual’s marijuana use are factors crucial in ascertaining the degree
of rehabilitation or reformation which must be demonstrated by an individual seeking to mitigate concerns
arising from drug use. For example, concerns over drug use can be mitigated even in cases of recent drug
use where the usage was an isolated incident or an event infrequent enough to warrant acceptance of the
individual’s assurance that he/she will not be involved with drugs while holding a DOE access
authorization.

Personnel Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82, 765 (1997) (citing Personnel Security
Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763 at 85,588 (1996)). Based on the totality of the record
before me, I find sufficient evidence in this case to accept the individual’s assurance that she will not use
marijuana again, in mitigation of the DOE’s legitimate security concerns.

The individual asserts that she will never again be involved with drugs. I believe the record in this case
supports this assurance of reformation. First, according to the counselor, the individual actively
participated in every EAP session. Tr. at 37. The counselor found the individual to be open, honest and
compliant with her treatment program, which included three assessment sessions, 12 group treatment
sessions, and two relapse prevention sessions. Id. She further stated that she administered two standardized
tests to the individual: the Substance Abuse Subtle Screening Inventory (SASSI) and the Psychiatric
Diagnostic Interview, Revised (PDIR). The individual was classified as non- dependent on the SASSI, and
did not meet the criteria for drug abuse according to the PDIR.(2) When asked about the individual’s
likelihood for relapse, the counselor responded: “I don’t think it’s very likely . . . I think based on her
active participation and the things I mentioned earlier, that it is less likely that she will, as well as taking
responsibility for the three relapse signs that led her into it and her looking at those, it’s not likely that she
will use.” Tr. at 50. While the counselor indicated that the individual should continue with monthly
follow-up sessions for the year, as required by the EAP, she gave the individual a “good” prognosis in
remaining free from further drug use. Id. (3)

Second, it is clear from the testimony during the hearing that the individual’s family and close friends and
co-workers deeply believe and support the individual’s assurance that she will abstain from marijuana use.
Tr. at 54-56, 61-66, 69-71. I was particularly impressed with the testimony of one co-worker who has
known the individual for 20 years. This co-worker, who appeared to be in total disbelief that the individual
used marijuana, described the individual as a good-hearted person with “values and integrity.” Tr. at 59.
While she acknowledged that the individual “made a mistake,” she is confident that the individual “will
not make this mistake again.” According to this co-worker, the individual is simply interested in making a
better life for her son. Id. at 60. The testimony of the individual’s sister and other co-worker echoed the
description of the individual as a woman who is indeed committed to being a good role model for her 17-
year old son, as well as being a supportive and a loyal person to her family and friends. Tr. at 69-70. This
strong support system serves to enforce the individual’s assurance that she will remain free from further
drug use.

Finally, and most notably, I found that the individual’s demeanor and credibility at the hearing were
highly persuasive. The individual was very open and forthright in recounting what she repeatedly
described as “a mistake.” Tr. at 8. In light of this experience, the individual now believes that she will
never respond to stressful situations in her life by resorting to marijuana use. Not only was the individual
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very compelling in her sincerity, but she appeared to be genuinely repentant for allowing herself to use
marijuana during a crisis period in her life. Moreover, it was clear by the individual’s tone that she is
extremely embarrassed and disappointed in herself because her actions could make an indelible impression
upon her teenage son.

Based on the foregoing, and in light of the isolated nature of the individual’s use of marijuana, I find
acceptable the individual’s assurance that she will never use marijuana again. Accordingly, I conclude that
the legitimate security concerns of the DOE arising from the individual’s positive drug test are sufficiently
mitigated.

C. Mitigation of Criterion L

The DOE also questions the individual’s honesty, reliability and trustworthiness under Criterion L. To
support its charges under Criterion L, the DOE asserts that the individual knew of the DOE’s and
contractor’s drug-free policies at the time of her marijuana use. The individual clearly used marijuana in
spite of her awareness of the DOE’s and the contractor’s drug-free policies prohibiting such use. Although
any violation of DOE drug policy is a very serious matter, it is possible for an individual to mitigate the
DOE’s security concerns. In making this determination, I must again consider the relevant factors and
circumstances connected with the individual’s conduct. These factors, which I outlined above, are set forth
at 10 C.F.R. § 710.7(c). Having reviewed the evidence in light of these factors, I find that the individual
satisfactorily mitigated the security concerns raised by her violation of DOE drug policy.

As discussed above, I find that the individual’s use of marijuana was an isolated occurrence that came
about without any planning or forethought on her part. Other than this isolated incident, the individual has
not exhibited any behavior with regard to the use of illegal drugs or in her 20 years of employment at the
DOE facility that would suggest that she is irresponsible and lacks overall good judgment. As mentioned
earlier, the individual actively participates in her employer’s EAP and fully takes responsibility for her
actions. Moreover, it is clear from the record that the individual resolved her problems and substantially
reduced the stressors in her life that led to such an error in judgment. These actions reflect the ability and
willingness of the individual to make a commitment to the DOE to refrain from the future use of illegal
drugs and to eliminate risk factors that could lead to a violation of this commitment. I cannot conclude that
one mistake of poor judgment demonstrates that the individual is dishonest, irresponsible or lacks overall
good judgment. I therefore find that she mitigated the DOE’s security concerns with respect to her
violation of DOE drug policy.

III. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(k) and (l) in
suspending the individual’s access authorization. I also find that the individual presented sufficient
mitigating circumstances to overcome the legitimate concerns of DOE security, within an acceptable level
of risk. It is important to note that these kinds of cases are very difficult because it is impossible to predict
with absolute certainty an individual’s future behavior. However, I have made a predictive assessment
based on the totality of the record before me. I therefore find that restoring the individual’s access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, it is my opinion that the individual’s access authorization should be
restored.

The regulations set forth at 10 C.F.R § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and must be served on the other party. The
party seeking review of the Opinion must file a statement identifying the issues that it wishes to contest
within 15 calendar days after the party files its request for review. The party seeking review must serve a
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copy of its statement on the other party, who may file a response within 20 days of receipt of the
statement. 10 C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the
following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: May 7, 1998

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).

(2)The counselor testified that the individual was also given a diagnostic test related to relapse prevention,
called “37 Warning Signals.” The clinician who administered the test found three signs “that potentially
contributed to her [the individual] choosing to smoke marijuana on the one occasion.” The clinician stated:

The first one was denial. . . Basically denying the seriousness of what she was doing at the moment. The
second one was an immature wish to be happy, which just basically was wanting to feel better in the
moment; and then thirdly was that her plans had begun to fail, and that was related to the financial
situation as well as [her absence due to a recent major surgery].

Tr. at 40.

(3)The counselor testified that the individual did not need an additional “after-care” program, such as
Narcotics Anonymous or Alcoholics Anonymous. Tr. at 41.
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July 9, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: February 2, 1998

Case Number: VSO-0194

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXXX (hereinafter referred to as the
“individual” ) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” A Department of Energy Operations Office (DOE) suspended the individual’s access
authorization under the provision of Part 710. This Opinion considers whether, on the basis of the evidence
and testimony presented in this proceeding, the individual’s access authorization should be restored. As set
forth in the Opinion, I recommend the individual’s security clearance should not be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7 (a).

In this case, the DOE granted the individual a security clearance as a condition of his employment with a
DOE contractor. However, on December 16, 1997, the DOE informed the individual that his access
authorization had been suspended based upon information in the possession of the DOE that created
substantial doubt concerning his continued eligibility. Then on January 28, 1998, the DOE issued a
Notification Letter to the individual which specified the derogatory information in support of its
determination. That information is set forth in Enclosure (1), “Statement of Charges,” accompanying the
Notification Letter, and is summarized below.

Enclosure (1) of the Notification Letter states that the derogatory information regarding the individual falls
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within 10 C.F.R. § 710.8 (l). The DOE invokes 10 C.F.R. § 710.8 (l) on the basis of findings that the
individual has “engaged in unusual conduct or is subject to circumstances which tend to show that [the
individual is] not honest, reliable, or trustworthy; or which furnishes reason to believe that [the individual]
may be subject to pressure, coercion, exploitation, or duress, which may cause [the individual] to act
contrary to the best interests of the national security.” In this regard, the Statement of Charges specifies
that the individual was arrested in January 1996 for assaulting his wife. After pleading guilty to the assault,
the individual attended court-ordered group counseling for approximately six months. In a Personnel
Security Interview (PSI) conducted on September 25, 1996, the individual confirmed DOE’s derogatory
information regarding the assault, conviction and counseling. In a subsequent PSI, the individual also
admitted to other physical confrontations with his two previous wives. The individual also admitted having
a problem controlling his temper. Finally, the Statement of Charges referred to an April 1997 psychiatric
evaluation of the individual, conducted by a DOE consultant psychiatrist, which resulted in a statement in
a report issued by the psychiatrist that the individual was a “wife beater” and was dishonest.

In a letter to the DOE’s Office of Hearings and Appeals on February 2, 1998, the individual exercised his
right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21 (b). On February 18, 1998, I
was appointed as Hearing Officer in this case. After conferring with the individual and the appointed DOE
counsel, 10 C.F.R. § 710.24, I set a hearing date.(1) At the hearing, the DOE counsel called the DOE
consultant psychiatrist as a witness. The individual elected to call as witnesses four co-workers and one
personal friend. The transcript taken at the hearing shall be hereinafter cited as “Tr.” Various documents
that were submitted by the DOE counsel and the individual during this proceeding constitute exhibits to
the hearing transcript and shall be cited as “Ex.”

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is “for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. §
710.21 (b) (6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.27 (d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Dept. of Navy v. Egan,
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7 (c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27 (a). The
specific findings that I make in support of this determination are discussed below.
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A. Findings of Fact

The facts in this case are uncontested. The individual is XX years old and has been employed by the DOE
contractor for 22 years. The individual testified that he first married when he was “very young,” and that
marriage ended in divorce three years later. Tr. at 109; DOE Ex. 8 (Transcript of Personnel Security
Interview dated XXXXXXXXXX) at 10. The individual then remarried, and this marriage ended in
divorce after 15 years. DOE Ex. 4 at 2. Six years later, in XXXXXXXXXX, the individual married his
third wife, and events arising from this marriage form the basis of DOE’s allegations in the Statement of
Charges.

In January 1996, the individual was arrested for assaulting his third wife. Tr. at 98-101. The individual
testified that the couple had been arguing for several days, and towards the end of that time period, in the
midst of an argument, the individual shoved his wife. Tr. at 98-100; DOE Ex. 7 (Transcript of Personnel
Security Interview dated XXXXXXXXXX) at 5. The individual was arrested, pled guilty to assault, and
was ordered by the court to attend a six-month domestic violence counseling program as a condition of his
probation. Tr. at 99-100; DOE Ex. 8 at 4. He did not seek the advice of an attorney, nor was he
represented by counsel in court. Tr. at 99-100.

In February 1996, at the urging of his wife, the individual began to see a local psychiatrist about his
behavior. Tr. at 105-106. His wife recommended this course of action out of concern for his behavior and
its effect on their marriage. DOE Ex. 7 at 14. According to the individual, he attended private sessions
with the local psychiatrist for about two months, and was prescribed a sleeping pill to help him sleep at
night. Tr. at 105-106; DOE Ex. 7 at 14. According to the individual, the doctor acknowledged that the
individual had a problem with his temper, but during the second month of visits, the doctor advised him
that no further sessions were required. Tr. at 106. Despite the visits to the psychiatrist and regular
attendance at the court-ordered counseling, however, the individual’s marriage was still troubled, and in
June 1996 he filed for divorce. Tr. at 109; DOE Ex. 7 at 7.

As a result of the arrest, the individual participated in a PSI conducted on XXXXXXXXXXX by a DOE
personnel security specialist, and also agreed to be evaluated by a DOE consultant psychiatrist. DOE Ex. 7
at 22. DOE later received additional derogatory information about the individual from the Office of
Personnel Management, and the individual participated in a second PSI conducted on XXXXXXXXXXX.
DOE Ex. 8 at 3. During the first interview, the individual admitted to a problem in controlling his temper.
DOE Ex. 7 at 7. He also discussed his relationships with his ex- wives in detail, and admitted using
physical force on each woman at various times during the marriages, ranging from pushing to shoving to
slapping. For instance, when asked if he beat his first wife, he replied: “ No. I, I pushed her, maybe
shoved her or something out of the way or something like that, but I never beat her.” DOE Ex. 8 at 10. As
regards his second wife, the individual

admitted that he struck her during an argument: “We were in a real heated argument about it and I told her
just to shut-up and leave me alone and of course, like I said we were both arguing back and forth and she
wasn’t shutting up and I reached across and I slapped her.” DOE Ex. 8 at 6. He also

admitted to shoving her and engaging in a physical struggle where they both fell and she broke her little
toe. Id. at 6-8. In a discussion of the altercation with his third wife, the individual stated: “During the
assault I pushed her, she fell down in the floor and I picked her up and she hollered at me and that was the
end of it.” DOE Ex. 8 at 14. The individual claimed that prior to counseling,

he was not aware that this was inappropriate behavior. DOE Ex. 7 at 7. He testified that the counseling
program enabled him to identify past mistakes and control his temper. Tr. at 101-102.

On April 2, 1997, a DOE consultant psychiatrist conducted a clinical interview and evaluation of the
individual. Tr. at 14; DOE Ex. 9. The psychiatrist administered two screening psychological tests, the
MMPI-2 and the Millon Clinical Multi-Axial Inventory (Millon)(2), as screening devices to collect
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information that was not uncovered during the clinical interview. Tr. at 15. After reviewing the results of
the tests and conducting a brief personal interview, the psychiatrist concluded that the individual was
“vague and evasive” throughout the interview, minimized a history of physical abuse of his wives, and
was not honest. Tr. at 19-21, DOE Ex. 9. During the interview, the individual again admitted striking his
second wife and pushing his third wife. According to the doctor, the results of the MMPI categorized the
individual as intolerant, insensitive, and perceiving women as subservient. DOE Ex. 9. However, the
psychiatrist found that because the individual “wanted to portray himself positively,” the scores on the test
were within normal limits and did not show a psychiatric disorder. DOE Ex. 9 at 3. Nonetheless, despite
normal scores on the tests, the doctor concluded that the individual was schizoid, isolated, and suffered
from a personality disorder. Id. The psychiatrist did not, however, make a diagnosis under Criterion H of
an illness or mental condition of a nature which may cause a significant defect in judgment or reliability.
10 C.F.R. § 710.8 (h).

B. Criterion L

The record contains ample evidence to support the charges under Criterion L that the individual was
arrested for assault in 1996, had engaged in physical confrontations with his three ex-wives, and was
evaluated by the DOE psychiatrist as a person who was not honest, reliable, or trustworthy. In the context
of this case, I must determine whether the individual’s actions as described in the record constitute
unusual conduct which tends to show that the individual is not honest, reliable, or trustworthy. For the
reasons stated below, I have determined that the individual has engaged in domestic violence which tends
to show that the individual is not honest, reliable, or trustworthy.

1. The Arrest

I find that the individual’s arrest for assaulting his wife clearly demonstrates unusual conduct that raises a
serious question concerning his judgment and reliability. We have found in other cases that behavior that
leads to an arrest demonstrates poor judgment on the part of the individual and the inability to control his
actions. This brings the individual's reliability into question and raises a concern that in the future the
individual may not obey laws, regulations or rules pertaining to security. See Personnel Security Hearing,
Case No. VSO-0172, 27 DOE ¶ 82,762 (1998) (breaking the law raises concerns that the individual may
not obey national security regulations); Personnel Security Hearing, Case No. VSO-0118, 26 DOE ¶
82,769 (1997) (domestic violence arrest demonstrated poor judgment, questionable reliability, and raised
security concern that individual engaged in criminal behavior by recklessly causing injury to another).
Nonetheless, such behavior can be mitigated by evidence that the behavior was isolated and was not
recent. See, e.g., Personnel Security Hearing, Case No. VSO-0183, 27 DOE ¶ 82,761 (1998) (security
concern partially mitigated because arrest occurred 10 years ago); Personnel Security Hearing, Case No.
VSO-0118, 26 DOE ¶ 82,769 (1997) (security concern mitigated by events occurring 20 years ago).

After a review of the record in this case, however, I find no evidence to mitigate the 1996 arrest. The
arrest occurred recently and was not an isolated incident. Rather, the arrest involved criminal conduct
stemming from an incident of domestic violence, conduct which the individual admitted had also occurred
in the past with his previous spouses. Tr. at 121-122. See also DOE Ex. 7 at 5-8; (third wife); DOE Ex. 8
at 5-9 (second wife); DOE Ex. 8 at 10-13 (first wife), Even though the individual testified that he was not
represented by an attorney in connection with the incident, there is no evidence that he denied in court that
he assaulted his wife. Tr. at 99-100. Thus, I conclude that the individual’s behavior leading to his arrest is
an example of unusual conduct that demonstrates that the individual lacks the judgment and reliability
required of persons who hold access authorization.

2. Physical Confrontations with Former Wives

The individual confirmed the derogatory information in the Statement of Charges that he had engaged in
physical confrontations with his three former wives. Tr. at 121-122. As mitigation, the individual offered
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testimony about his successful completion of the court-ordered six month counseling program for "men
who have anger and violence issues." Individual’s Ex. 1. In response to a question about the effects of the
program on his current behavior, he stated that “I was there for six months and after six months I was glad
that I went. . . . And that’s what I really got out of the counseling is to realize that there is a possibility that
I may lose my temper and then what should you do.” Tr. at 101. Nonetheless, after a review of the record,
I conclude that successful completion of

this program has failed to mitigate the legitimate security concerns related to repeated instances of
domestic violence that raise questions about the individual’s judgment and reliability.

This is not a case of a single, isolated indiscretion that occurred several years ago. Instead, it is accurate to
describe the events of the individual’s marriages as reflecting a pattern of unusual conduct. There is
evidence of serial spousal abuse committed by a mature adult. In such situations, where an individual
repeats inappropriate behavior over a period of time, we have consistently found that the individual has
engaged in unusual conduct and lacks the necessary judgment to hold an access authorization. See
Personnel Security Hearing, Case No. VSO-0083, 25 DOE ¶ 82,807 (1996) (repeated unusual conduct by
mature adult over period of time poses a serious security concern). Such a pattern can give rise to security
concerns even if none of the individual incidents would be significant by itself. See Personnel Security
Hearing, Case No. VSO-0183, 27 DOE ¶ 82,761 (1998) (no incident in pattern of unusual conduct can be
viewed in isolation); Personnel Security Hearing, Case No. VSO-0118, 26 DOE ¶ 82,769 (1997) (current
actions are part of a larger pattern of conduct).

I find that although there is some evidence in the record of rehabilitation or reformation, it does not
overcome the security concerns raised by the individual’s behavior. First, while the individual was enrolled
in the counseling program and concurrently visiting a local psychiatrist to improve his behavior, he and
his wife not only continued to argue repeatedly, but she left the marital home. Tr. at 103. Second, I find it
significant that the individual did not seek help for his behavioral problems voluntarily. He testified that he
attended the domestic violence counseling program as a requirement of his sentencing in connection with
the 1996 arrest and guilty plea. DOE Ex. 7 at 8. Thus, attendance in this program cannot be attributed to
any personal desire on the part of the individual to acknowledge or improve his inappropriate behavior.(3)
Third, I note that only one month after the counseling ended, the individual placed much of the blame for
his third divorce not on his own behavior, but on the fact that his third wife had been single for
approximately 20 years prior to their marriage. DOE Ex. 7 at 19. The individual stated that “our biggest
problem was that she was more [set in her ways] than I was and we both realized that [the marriage]
wouldn’t work.” Id. This does not bode well for his rehabilitation. The individual regularly attended a six
month program that strongly encouraged participants to take responsibility for their actions in order to
prevent future problems, yet the individual continued to minimize his role in his marital difficulties. DOE
Ex. 7 at 11. Finally, at the hearing there was no testimony or report about the individual’s experience in
the program from the individual's counselor or any other mental health professional, so I have no way to
determine the individual's prognosis for change after completion of the program. There was no evidence
from the local psychiatrist that the individual was rehabilitated from his prior behavior. We have
previously found that credible testimony from a mental health professional that the individual has been
rehabilitated is adequate evidence to overcome security concerns. See, e.g., Personnel Security Hearing,
Case No. VSO-0187, 27 DOE ¶ 82,763 (1998). The statement in a letter from the counseling program that
"[the individual] was an active and cooperative participant and fulfilled all the requirements for the
program" is perfunctory in nature and does not rise to the level of evidence of rehabilitation or reformation
required by Part 710. Individual’s Ex. 1. Thus, for the reasons set forth above, I find that the individual's
completion of the requirements of a six- month counseling program is not adequate evidence of
rehabilitation or reformation under 10 C.F.R. § 710.7 (c).

3. The Psychological Evaluation

In the Statement of Charges, DOE expresses concern based on the results of a psychological evaluation of
the individual that was conducted by a DOE consultant psychiatrist. DOE Ex. 9. The DOE consultant
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psychiatrist concluded that the individual was “vague and evasive,” “a wife beater” and “probably not an
honest person.” Id. According to DOE, this evaluation supports security concerns that the individual’s
unusual conduct tends to show that he is not honest, reliable or trustworthy. I find that although the
evaluation provided some support for DOE’s security concerns about the individual’s behavior,(4) the
report also contained some statements that were inaccurate and others that could be interpreted in many
ways. Thus, I am not persuaded that the results of the evaluation, standing alone, demonstrate dishonesty
and unreliability on the part of the individual.

For example, the results of the evaluation state that the individual is “prone to develop physical complaints
under stress,” and pointed to two knee surgeries and one colon surgery as an example. DOE Ex. 9 at 3; Tr.
at 36. However, the individual testified credibly that the knee surgery was required because of cartilage
damage to his knee, and that the colon surgery was a result of life- threatening gangrene in his colon. Tr.
at 114. Thus, given testimony by the individual and the psychiatrist, there is no evidence that stress caused
or exacerbated these conditions. In addition, the psychiatrist testified that some of the words he used to
describe the individual were computer- generated as a result of the individual’s response to the test, and
did not reflect his personal thoughts on the individual’s personality. For instance, the report stated that the
individual is “isolated,” notes that he is more withdrawn than the average person, and enjoys fishing,
which, according to the psychiatrist “is, by and large, a lonely activity.” Tr. at 40. This description was not
presented as a positive personality trait in the report. However, several of the individual’s fishing buddies
testified at the hearing, and testified credibly as to their strong friendships with the individual. Tr. at 44,
72, 85, 114. On questioning, the psychiatrist then admitted that “[t]here is nothing necessarily wrong with
staying to yourself.” Tr. at 41. Finally, the evaluation report stated that the individual may have
participated in running whiskey into a “dry” area of the state at a time when the individual would have
been a young child. Tr. at 28-29. The psychiatrist testified that during the interview the individual claimed
to have transported liquor to dry counties “in his earlier years.” Id. However, no substantiation of these
underlying events was ever offered. At the hearing, the psychiatrist admitted that a child could not have
participated in such activities, and the individual denied ever transporting alcohol illegally. Tr. at 28-29,
115.

Therefore, I find that the DOE psychiatrist’s report was not persuasive as to the individual’s honesty,
reliability, or trustworthiness. Nonetheless, there is still sufficient evidence in the record to support my
finding that the individual has engaged in unusual conduct which tends to show that the individual is not
honest, reliable, or trustworthy.

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. § 710.8 (l) in suspending the
individual’s access authorization. It is my opinion that, within the meaning of that provision, the individual
has “[e]ngaged in [] unusual conduct . . . which tend[s] to show that the individual is not honest, reliable,
or trustworthy . . . .” Even though there is no evidence that the individual's behavior has compromised the
national security in the past, and there was testimony that he has an excellent work record, I believe that
DOE's concern about his future behavior warranted suspension of his access authorization. See Personnel
Security Hearing, Case No. VSO-0183, 27 DOE ¶ 82,761 (1998) (testimony of supervisor as to
individual’s reliability insufficient to mitigate security concerns); Personnel Security Hearing, Case No.
VSO-0118, 26 DOE ¶ 82,769 (1997) (co-worker testimony alone not sufficient to demonstrate reliability).
The individual has failed to present adequate mitigating factors or circumstances to erode the factual basis
for these findings or otherwise alleviate the legitimate security concerns of DOE. In view of this criterion
and the record before me, I cannot find that restoring the individual’s access authorization would not
endanger the common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28 (a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
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receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28 (b). The address
where submissions must be sent for the purpose of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U. S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Valerie Vance Adeyeye

Hearing Officer

Office of Hearings and Appeals

Date: July 9, 1998

(1) 1On May 7, 1998, DOE counsel and counsel for the individual jointly requested an extension of the
hearing date beyond the regulatory limit of 90 days after the request for hearing was filed. 10 C.F.R. §
710.25 (g). The Director of OHA granted the request on May 8, 1998.

(2) 2The MMPI-2 is a long series of computer-administered true/false questions designed to uncover
personality traits. The Millon is similar, but focuses on personality disorders. The psychiatrist based his
final diagnosis of the individual on the psychiatrist’s “clinical impression” from the interview,
supplemented by the test results. Tr. at 15-17.

(3)However, in fairness to the individual, I note that after his wife suggested in June 1996 that he visit a
local psychiatrist for help with his behavior, he attended the private sessions voluntarily. DOE Ex. 7 at 12-
14.

(4)The individual at times was evasive in his responses during the second PSI. DOE Ex. 9 at 9-10, 12-15.
This is the only PSI that the psychiatrist reviewed prior to conducting his clinical interview. Tr. at 14-15.
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June 18, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 17, 1998

Case Number: VSO-0197

This Opinion addresses the eligibility of XXXXXXXXXXXXXXX (the Individual) for access
authorization. The regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710.
Pursuant to these regulations, the Individual requested a hearing to resolve concerns that raise a substantial
doubt about his eligibility for access authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, it is my
opinion that the Individual has not resolved the concerns, and that his access authorization should therefore
not be restored.

The Individual formerly held access authorization at a facility of the Department of Energy (the DOE).
Approximately a year and a half before the hearing, the Individual was convicted of unlawfully
intercepting communications. I will hereafter refer to the crime of which he was convicted as wiretapping.
Subsequently, the personnel security office for the Individual’s facility referred him to a consulting
psychiatrist for a psychiatric evaluation. After examining the Individual and consulting his personnel
records, the psychiatrist concluded that the Individual suffers from narcissistic personality disorder, and
that the disorder causes a significant defect in the Individual’s judgment and reliability.

The manager of the facility issued a Notification Letter to the Individual, informing him that his access
authorization was suspended due to derogatory information that created substantial

doubt about his continued eligibility.(1) The Notification Letter identified two categories of derogatory
information that pertained to the Individual. The first category concerns the Individual’s conviction for
wiretapping. The Notification Letter identified the conviction as derogatory information under the
provisions of 10 C.F.R. § 710.8(l) (Criterion L), which provides that derogatory information includes
information that an individual "has engaged in any unusual conduct or is subject to any circumstances
which tend to show that the individual is not honest, reliable, or trustworthy... [including, but not] limited
to, criminal behavior."

The second category concerns the results of a psychiatric examination of the Individual, in which the
Individual was diagnosed as having narcissistic personality disorder with impairment of judgment and
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reliability. The Notification Letter identified the diagnosis as derogatory information under the provisions
of 10 C.F.R. § 710.8(h) (Criterion H), which provides that derogatory information includes information
that an individual has "an illness or mental condition of a nature which, in the opinion of a board-certified
psychiatrist... causes, or may cause, a significant defect in judgment or reliability."

The Individual requested this hearing to attempt to resolve the doubts about his eligibility arising from the
security concerns identified in the Notification Letter.(2) At the hearing, the DOE presented the testimony
of the psychiatrist and a personnel security specialist. The Individual testified on his own behalf, and
presented the testimony of eight coworkers.

ANALYSIS

A DOE administrative review proceeding under 10 C.F.R. Part 710 is designed to protect national security
interests. It is not a criminal proceeding, where the burden is on the DOE to prove beyond a reasonable
doubt that the Individual is ineligible for access authorization. Thus, once the DOE has made a showing of
derogatory information raising security concerns, the burden is on the Individual to demonstrate that
granting him access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

There is a strong presumption against the granting or restoring of a security clearance. Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting
of security clearances indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual to resolve questions about his eligibility for
access authorization.

The Individual strenuously denies that he committed the act of wiretapping for which he was convicted,
and insists that he does not have narcissistic personality disorder. I will discuss the two security concerns
separately.

Criminal Conviction - Criterion L

The following account of the Individual’s conviction is taken from a summary of the trial prepared by the
appellate court during their review of the case. The Individual, who was married, was having an affair with
another woman, whom I will refer to as his girlfriend. The girlfriend testified at trial that the Individual
told her he taped her telephone calls. According to the girlfriend, the Individual repeated information to
her that he could have obtained only from telephone conversations she had with other persons. The
girlfriend also testified at trial that the Individual played a taped telephone conversation she had with
another man, who the Individual suspected was having an affair with his girlfriend. This other man, the
Individual’s rival for the girlfriend’s affections, also testified at trial that the Individual admitted to him he
was taping the girlfriend’s calls. He also testified that the Individual had played a tape of the rival’s
conversation with the girlfriend. A telephone company technician testified at trial that he inspected the
telephone interface box on the girlfriend’s home. The technician stated that he found a redundant wire in
the box that the Individual had installed, which could be used to record telephone calls.(3) He did not find
any recording equipment, and no tapes or recording equipment were produced at trial.(4)

Based on the testimony described above, the Individual was convicted in a state court of wiretapping. He
was sentenced to twelve months in jail, but the sentence was suspended. The Individual appealed his
conviction to the state appellate court, but the appeal was denied.(5)

At the hearing, the Individual denied that he intercepted his girlfriend’s telephone conversations, and
claimed that he should not have been convicted for wiretapping. He stated that "I was falsely accused or
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convicted and wasn’t ... guilty of [wiretapping]... After being convicted, I was shocked... I think some
things that got me convicted was some statements in this ... transcript of ... the court proceedings."(6) He
admitted to calling the girlfriend and telling her he had tapes of her telephone conversations, but claimed
that this was a bluff to force her to admit her involvement with the rival.(7)

The Individual then read into the record excerpts from the testimony of his girlfriend and his rival at the
trial. He claimed that they both testified falsely about the nature of their relationship with him and with
each other. He expressed the opinion that they minimized the extent of their relationship with each other
and with him to protect their reputations in their community. He also claimed that the rival lied when he
testified in court that he had never met the Individual in person, when, according to the Individual, they
had met in court when they both filed charges of telephone harassment against each other.(8)

The Individual tried to discredit the testimony of the telephone technician by challenging his expertise. He
read the technician’s testimony at the trial in which the technician acknowledging that he had difficulty
finding the telephone interface box at the girlfriend’s home. He also insinuated that the technician was
acquainted with the rival, because he measured the distance between the technician’s and rival’s homes at
three tenths of a mile. He provided no other evidence of a relationship between the technician and the
rival.(9) Neither the girlfriend, the rival, nor the telephone technician were present at the hearing.

The Individual’s testimony about his criminal conviction falls far short of resolving the security concerns
raised by it. In the first place, the Individual faces an extremely heavy burden in attempting to show that
he did not commit the acts of wiretapping. He had the opportunity to defend himself in court, to cross-
examine the witnesses, and to challenge evidence presented by the prosecution. Nevertheless, the court
found beyond a reasonable doubt that the Individual unlawfully intercepted the girlfriend’s telephone calls,
and an appellate court upheld the finding. Given the very limited evidence presented by the Individual, I
see no basis to question the court’s conclusions. The Individual’s attempt to show that his girlfriend and
his rival testified falsely about their relationships does not begin to address the question of his own
conduct. In addition, the Individual failed to produce any evidence to extenuate his conduct. I find
therefore that he has not resolved the security concerns under Criterion L raised by his criminal conduct.

Narcissistic Personality Disorder - Criterion H

The psychiatrist diagnosed the Individual with narcissistic personality disorder after reviewing the
Individual’s personnel files and conducting a one to one and a half hour evaluation session with the
Individual.(10) The psychiatrist defined narcissistic personality disorder as "a sense of grandiosity; a sense
of being above being questioned; a sense that [one has] been wronged by various others, whether it be
authorities or peers or spouses; a sense that [one is] not recognized for [his] true abilities."(11) This
definition, the psychiatrist stated, is based on the description of narcissistic personality disorder in the
Diagnostic and Statistical Manual of Mental Disorders, 4th ed. (DSM-IV). The psychiatrist explained that
DSM-IV lists nine criteria for diagnosing narcissistic personality disorder. Five of the criteria must be
present in an individual to support a diagnosis of narcissistic personality disorder. Of the nine criteria, the
psychiatrist found six present in the Individual, listed below.

Criterion one: has a grandiose sense of self- importance; for example, exaggerates achievements and
talents, expects to be recognized as superior without commensurate achievements.

Criterion four: requires excessive admiration.

Criterion five: has a sense of entitlement; for example, unreasonable expectations of especially favorable
treatment or automatic compliance with his ... expectations.

Criterion six: is interpersonally exploitative; takes advantage of others to achieve his ... own ends...

Criterion seven: lacks empathy; is unwilling to recognize or identify with the feelings and needs of others.
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And criterion nine: shows arrogant, haughty behaviors or attitudes.(12)

The psychiatrist cited events from the Individual’s files that justified a finding for each of the above
criteria. He concluded that:

the presence of [narcissistic] personality disorder causes a significant defect in [the Individual’s] judgment
and reliability, to the point that [the Individual] may honestly believe that he is telling "the truth," and has
little understanding or empathy as to why other people may question him as to his stated reporting of
events. In other words, he believes he is telling the truth, but becomes quite tense and irritable when
discrepancies are pointed out, or other persons or authorities present a different interpretation of events. I
suspect that he generally wishes to follow the wishes and mandates of the United States Government, but
his exaggerated sense of self- importance renders his judgment and reliability to be extremely
questionable.(13)

At the hearing, the psychiatrist further explained how the Individual’s narcissism affected his judgment
and reliability. He acknowledged that not everyone with a narcissistic personality disorder has a
significant defect in judgment or reliability.(14) In the case of the Individual, however, the psychiatrist
found that the narcissism leads to "a very diminished ability to examine his own behavior. When
confronted about his behavior, his responses have consistently been to show why the other person’s
information is wrong, not ever to consider why they might be saying what they’re saying. The narcissism
points to ?my perception of my behavior is right, and no one else’s view about me carries weight’... [Such
persons] play by their own rules... The rules established by others can be very difficult to live with."(15)
The psychiatrist cited a series of incidents reflecting poor judgment and reliability by the Individual,
including the Individual’s use of wiretapping as a response to problems with his girlfriend; his inconsistent
answers in personnel security interviews to questions about how he obtained private information about the
girlfriend; and his attitude that it was acceptable both to deceive his wife about the affair with the
girlfriend and deceive the girlfriend by bluffing about the wiretap in order to achieve his own desires.(16)

At the hearing, the Individual contended that the psychiatrist’s diagnosis was wrong. He stated that, as for
the narcissistic personality disorder, "I don’t believe I have this problem; I really don’t... I believe [the
psychiatrist] read reports along with my interview and made his diagnosis. He did not diagnose me... I
believe he was prejudged [sic] for the simple fact that when I first arrived... the question was asked to me
why do you believe you were sent for this consultation. And I told him that people had lied against me
about things... that I did not do. And he has referred back to me that they said you are lying. So that tells
me that he’s had prior knowledge of what has happened or what was said."(17)

The Individual did not offer any expert testimony to rebut the findings of the psychiatrist, nor did he
present a reasoned argument as to why the diagnosis of narcissistic personality disorder was wrong. The
Individual produced a letter from the Employee Assistance Program at the facility, stating that
approximately one year before the hearing, "DOE requested a decision re [our] determination of [the
Individual] as a possible security risk. At that time, based on available information, it was determined that
in our opinion [the Individual] did not represent a security risk."(18) This letter does not say whether the
Employee Assistance counselors conducted a psychological examination of the Individual, nor does it
discuss on what basis the counselors determined that the Individual did not represent a "security risk."
Consequently, the letter does not adequately address the security concerns raised by the psychiatrist’s
diagnosis.

The Individual conceded that one of the criteria for the disorder, interpersonal exploitativeness, did apply
to him, but denied that any of the others did.(19) In addition to his claim that the psychiatrist was
prejudiced against him because he had read his personnel file, he implied that he was not truly narcissistic,
but appeared that way because of the injustice he felt at being falsely convicted of a felony.(20)

Neither of the Individual’s arguments has merit. The psychiatrist testified that a person who felt a great
sense of injustice could exhibit some traits of the narcissistic personality. He felt sure, however, that this
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was not the case with regard to the Individual. He stated that his diagnosis was based in part on material
besides the clinical interview, such as the report of an investigation conducted by the Office of Personnel
Management. According to the psychiatrist, there were numerous examples of the Individual’s sense of
entitlement. The psychiatrist testified that, in a person who did not suffer from narcissistic personality
disorder, the feelings of entitlement would not be as pervasive as they are in the Individual.(21) As for the
Individual’s argument that the psychiatrist’s use of his personnel file was invalid, the psychiatrist
answered that including the file in his evaluation was standard psychiatric procedure. He explained that
"the psychiatric ... evaluation of an individual very often includes collaborative evaluation. Even if [the
Individual] were to come by himself and say ... ?I’ve got some questions ... there’s this dispute between
[the Individual and the girlfriend],’ I would like to talk to [the girlfriend] to get additional information."
(22)

The remaining argument against the psychiatrist’s diagnosis is the Individual’s assertion that he does not
suffer from narcissistic personality disorder. The Individual brought eight coworkers to the hearing, all of
whom testified that they had not seen the Individual display narcissistic personality disorder. The
psychiatrist pointed out, however, that one of the aspects of narcissistic personality disorder is that
someone with this condition can be superficially very pleasing and agreeable.(23) Thus, the testimony of
the Individual’s friends is inadequate to refute the psychiatrist’s diagnosis. I find therefore that the
Individual has not resolved the security concerns under Criterion H raised by the diagnosis of his mental
condition.

CONCLUSION

As discussed above, the burden is on the Individual to demonstrate that granting him access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. In this case, the Individual failed to present any evidence that addressed the questions about his
eligibility. Much of his presentation revealed anger toward the witnesses who testified at his trial for
wiretapping, and toward the psychiatrist. He appeared to be sincerely indignant about what he considered
to be an unjust criminal conviction and psychiatric diagnosis. He never provided, however, a satisfactory
response to the security concerns raised in the Notification Letter. At the conclusion of the hearing, the
Individual’s claims that he did not commit wiretapping and does not have narcissistic personality disorder
remained uncorroborated assertions.

The Individual’s record shows two unresolved items of derogatory information - a relatively recent felony
conviction for a crime committed while the Individual was a mature adult, and a mental condition for
which the Individual has received no treatment. Both the wiretapping conviction and the psychiatric
diagnosis support the psychiatrist’s characterization of the Individual as a person who does not play by the
rules. I conclude that the Individual lacks the judgment, reliability, and trustworthiness required of persons
who hold access authorization, and that he cannot be relied upon to follow security rules and regulations.

In view of the criteria set forth in 10 C.F.R. Part 710, and the testimony and documents in the record, I
believe that the derogatory information presented in this case casts substantial doubt as to whether
restoring the Individual’s access authorization would not endanger the common defense and would be
clearly consistent with the national interest. The substantial doubt has not been resolved by the
administrative review process. It is therefore my opinion that the Individual’s access authorization should
not be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: June 18, 1998
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(1) DOE Exhibit 5, Notification Letter.

(2) DOE Exhibit 1, Individual’s Request for Hearing.

(3) The Individual admitted that he installed an adapter on the girlfriend’s telephone line. Tr. 178

(4) DOE Exhibit 6, a summary of the Individual’s trial produced by the appellate court reviewing the
conviction.

(5) DOE Exhibit 6.

(6) Transcript of Hearing (Tr.) 194-5.

(7) Tr. 142.

(8) Tr. 194-226.

(9) Tr. 242-45.

(10) Tr. 108-9.

(11) Tr. 113.

(12) Tr. 113-4.

(13) Department Exhibit 4, Report of Consulting Psychiatrist, 2.

(14) Tr. 119.

(15) Tr. 163.

(16) Tr. 117.

(17) Tr. 11.

(18) Individual’s Exhibit 1, Letter from Employee Assistance Program.

(19) Tr. 132; 139-40.

(20) Tr. 145-6; 167.

(21) Tr. 146-7.

(22) Tr. 126-7.

(23) Tr. 122.
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for full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

November 24, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:March 19, 1998

Case Number:VSO-0198

This Opinion concerns the eligibility of XXXXX [hereinafter the Individual] to hold an access
authorization(1) under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." The Individual’s
access authorization was suspended by the Manager of a Department of Energy (DOE) Operations Office
pursuant to the provisions of Part 710. Based on the record before me, I am of the opinion that the
Individual’s access authorization should not be restored.

I. Background

A. Procedural History

The Individual is an employee of a contractor at a DOE facility. After being informed that the Individual
had been admitted to a psychiatric hospital for a 19-day period, the Operations Office conducted a
Personnel Security Interview (PSI) with the Individual. See DOE Exhibit 11. Since the security concern
remained unresolved after that PSI and after the DOE had reviewed the Individual’s records from the
psychiatric hospital, the Operations Office requested that the Individual be interviewed by a DOE
consultant psychiatrist [hereinafter DOE psychiatrist]. The DOE psychiatrist interviewed the Individual on
November 25, 1997, and issued an evaluation to the DOE on December 29, 1997, in which he concluded
that the Individual suffered from Major Depression, Recurrent, In Full Remission, and Personality
Disorder, Not Otherwise Specified, With Narcissistic and Borderline Traits. See DOE Exhibit 15. The
Operations Office ultimately determined that the derogatory information concerning the Individual created
a substantial doubt about his eligibility for an access authorization, and that the doubt could not be
resolved in a manner favorable to the Individual. Accordingly, the Operations Office suspended the
Individual’s access authorization, and obtained authority from the Director of the Office of Safeguards and
Security to initiate an administrative review proceeding.

file:///ps101-200.htm#vso0198
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After the Manager of a DOE Operations Office has authorized the suspension of an individual’s access
authorization, and has obtained the authority to conduct an administrative review proceeding, the
individual is notified of the basis for the suspension and provided “the option to have the substantial doubt
regarding eligibility for access authorization resolved in one of two ways: (i) By the Manager, without a
hearing, on the basis of the existing information in the case; (ii) By personal appearance before a Hearing
Officer (‘a hearing’).” 10 C.F.R. §§ 710.10(b), (d), 710.21(a), (b)(3). “[I]f a hearing is requested, the
individual [has] the right to appear personally before a Hearing Officer; to present evidence in his own
behalf, through witnesses, or by documents, or both; and, . . . to be present during the entire hearing . . . .”
10 C.F.R. § 710.21(b)(7). The hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
Individual. See DOE Exhibit 1; 10 C.F.R. § 710.21. That letter informed the Individual that information in
the possession of the DOE created a substantial doubt concerning his eligibility for access authorization.
The Notification Letter included a statement of that derogatory information and informed the Individual
that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
regarding his eligibility for access authorization. The Individual requested a hearing, and the DOE
forwarded the Individual’s request to the Office of Hearings and Appeals (OHA). The Director of OHA
appointed me as the Hearing Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), the following witnesses testified: the
human resources manager for the Individual’s employer, a DOE Personnel Security Specialist, the DOE
psychiatrist, a doctor employed by a DOE laboratory, a psychologist employed by the same laboratory
[hereinafter the DOE psychologist], a psychiatrist who had treated the Individual during his admission at
the psychiatric hospital [hereinafter the Individual’s psychiatrist], a psychologist who evaluated the
Individual at the psychiatric hospital [hereinafter the Individual’s psychologist], and four of the
Individual’s co-workers. The DOE Counsel submitted 15 exhibits prior to the hearing and one additional
exhibit at the hearing. The Individual submitted 21 exhibits at the hearing.

B. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the Individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the Individual’s
eligibility for access authorization. DOE Exhibit 1. In the Notification Letter, the DOE stated that the
information indicated that the Individual “has an illness or mental condition of a nature which in the
opinion of a board-certified psychiatrist, causes, or may cause, a significant defect in his judgment or
reliability.” Id.; see 10 C.F.R. § 710.8(h). This statement was based on the DOE psychiatrist’s diagnosis of
Major Depression, Recurrent, In Full Remission, and Personality Disorder, Not Otherwise Specified, With
Narcissistic and Borderline Traits. DOE Exhibit 15 at 10.

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). In considering the question of the Individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

After consideration of all the relevant information in the record, I conclude for the reasons set forth in this
opinion that the concern raised by the Individual’s illness or mental condition remains unresolved. While
the diagnosis of a personality disorder was seriously disputed among the experts who testified at the
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hearing, and while I ultimately am not persuaded that the Individual has a personality disorder, there is no
dispute among the same experts that the Individual experienced a major depressive episode with psychotic
hallucinations in the spring of 1997. There is also no dispute that the Individual is at a greater risk for
experiencing a similar episode in the future than had he never had such an episode in the past, and that
this risk is significantly greater than that for the general population. Finally, there is some disagreement as
to whether and how quickly the Individual will seek treatment if and when he experiences a future
depressive episode. Nonetheless, though the Individual may immediately seek treatment and not return to
his job until after his symptoms subside, there remains a serious risk to the national security when a
clearance holder’s judgment and reliability is compromised by mental illness, even if the condition is
temporary and takes place away from his place of work. Because of this unresolved concern, it is my
opinion that the Individual’s access authorization should not be restored.

II. Analysis

A. Constitutional Due Process Claim

The Individual argues that the “vagueness and ambiguity” of 10 C.F.R. § 710.8(h) and the DOE’s
“refus[al] to pay for and produce the two most relevant opinion and fact witnesses,” the Individual’s
psychiatrist and psychologist, constitute a violation of the Individual’s due process rights under the United
States Constitution. Letter from counsel for Individual to Steven Goering, Office of Hearings and Appeals
(October 27, 1998). The Director of OHA has previously addressed the issue of constitutional due process
claims raised in the Part 710 proceedings. In a review of a hearing officer’s opinion, he stated,

The constitutional requirements of due process do not apply unless there is a cognizable liberty or property
interest in a security clearance. Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (Dorfmont).
There is no protected property or liberty interest in maintaining a security clearance. Id. at 1403.
Accordingly, the court in Dorfmont found that a claim for denial of due process stemming from the
revocation of a security clearance is not a colorable constitutional claim. Id. at 1404. Similarly, the claim
of denial of due process must be summarily rejected in this case.

Personnel Security Review, Case No. VSA-0121, 26 DOE ¶ 83,014 at 86,596 (1997). Thus, while I note
for the record the constitutional claims made by the Individual, I must reject them here for the same reason
articulated by the OHA Director.

B. The Diagnosis of Personality Disorder, Not Otherwise Specified

The DOE psychiatrist stated in his December 1997 evaluation that his diagnoses of the Individual were
“made according to the standard diagnostic instrument, The Diagnostic and Statistical Manual, Fourth
Edition of the American Psychiatric Association (DSM-IV). The diagnostic system lists diagnoses
according to five aspects or axes.” DOE Exhibit 15 at 10. The two diagnoses cited by the DOE in its
Notification Letter to the Individual fall under Axis I, which as described by the DOE psychiatrist “lists
current clinical conditions,” and Axis II, which “lists longstanding personality disorders.” DOE Exhibit 1;
DOE Exhibit 15 at 10.

Under Axis II, the DOE psychiatrist diagnosed “Personality Disorder, Not Otherwise Specified, With
Narcissistic and Borderline Traits.” DOE Exhibit 15 at 10. He stated that he diagnosed the Individual “as
having a Personality Disorder, Not Otherwise Specified, because I felt his personality disorder contained
elements of Narcissistic Personality Disorder and Borderline Personality Disorder.” Id. at 12. According to
the DSM-IV, the category of Personality Disorder, Not Otherwise Specified, is provided “for two
situations,” one being where “the individual’s personality pattern meets the general criteria for a
Personality Disorder and traits of several different Personality Disorders are present, but the criteria for
any specific Personality Disorder are not met; . . .” DSM- IV at 629. Ultimately, I am not convinced the
individual suffers from a personality disorder. I do not reach this conclusion by merely substituting my

file:///cases/security/vsa0121.htm
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opinion for that of the DOE psychiatrist, but rather after considering the diversity of expert opinion
expressed at the hearing, which I relate in some detail below.

The DSM-IV describes Narcissistic Personality Disorder as a “pervasive pattern of grandiosity (in fantasy
or behavior), need for admiration, and lack of empathy, beginning by early adulthood and present in a
variety of contexts, as indicated by five (or more) of” nine specified criteria. Id. at 12- 13. Of the nine
DSM-IV criteria, the DOE psychiatrist determined that the Individual “arguably” met four, described in
the evaluation as follows:

His sense of self-importance (criterion 1) was noted in the Rorschach testing done [during the Individual’s
spring 1997 hospitalization]. A sense of entitlement (criterion 5) was noted in his attitude in the scheduling
and testing process [related to the DOE psychiatrist’s November 1997 evaluation]. Lack of empathy
(criterion 7) was noted in the Rorschach Test. His extreme confidence in our evaluation session was
remarkable, and fit criterion 9 [shows arrogant, haughty behaviors or attitudes]. However, I did not give
[the Individual] the diagnosis of a Narcissistic Personality Disorder since I did not feel enough criteria
were met strongly enough. I also felt he had a number of significant problems diagnosed under Borderline
Personality Disorder.

Id. at 13.

Borderline Personality Disorder is described in the DSM-IV as a “pervasive pattern of instability of
interpersonal relationships, self-image, and affects, and marked impulsivity beginning by early adulthood
and present in a variety of contexts, as indicated by five (or more) of” nine specified criteria. The DOE
psychiatrist found that the Individual met

criteria 5, 8 and 9 for Borderline Personality Disorder. The most important symptoms are the suicidal
ideation that recurred at the time of his recent psychiatric hospitalization (criterion 5 [recurrent suicidal
behavior, gestures, or threats, or self-mutilating behavior]), and the stress-related psychotic symptoms that
occurred at the time of the hospitalization (criterion 9 [transient, stress-related paranoid ideation or severe
dissociative symptoms]). Inappropriate intense anger (criterion 8) appears to have been a problem in his
second marriage with physical fights, a trip of the wife to the ER, and the wife’s allegation that he may
have shot her horse.

Id. at 14.

Based on the testimony of the Individual’s psychiatrist and both psychologists, I have serious concerns
regarding the DOE psychiatrist’s diagnosis of personality disorder. The first is the validity of the results of
the psychological testing conducted during the Individual’s spring 1997 hospitalization, upon which results
the DOE psychiatrist relied in part in making his diagnosis of personality disorder. The Individual’s
psychologist, who performed the testing, testified at the hearing that the Individual was being treated for
his condition with four drugs during the time the testing was done. Tr. at 89-90. When asked whether
these drugs would “affect the validity of the various tests,” the Individual’s psychologist responded,

Well, as you recall if you've reviewed my report, I suggested that we may wish to retest him. I was
concerned about him not being stable on his medication, so I suggested that it might be valuable to
readminister the testing at a point in time when the stabilization of medication might have taken place. So
I was concerned at that time about the effect of those medications, and continue to be concerned.

Tr. at 90. In his contemporaneous evaluation of the testing results, the Individual’s psychologist stated that

the neuropsychological data are equivocal because both [sic] of medication effects and because of [the
Individual’s] overall orientation and the attitude toward the psychological testing . . . . [W]hen [the
Individual] stabilizes on his medication, it might be valuable to have the neuropsychological screening re-
administered in order to determine whether or not these soft signs are in fact indicative of any enduring
psychological deficit.
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DOE Exhibit 7 at 16.

Since his hospitalization, the Individual has been psychologically tested twice. In both cases, the
Individual was given the Minnesota Multiphasic Personality Inventory-2 (MMPI). The first test was given
in June 1997, and the DOE psychologist described the results as follows: “Psychological testing would
suggest that [the Individual] is coping productively with stress and anxiety. His thought process is clear, he
seems not to be depressed and his capacity to control his impulses is adequate.” DOE Exhibit 8 at 1. The
second MMPI was given in conjunction with the evaluation by the DOE psychiatrist in November 1997.
The results of the test were scored by a psychologist, and the DOE psychiatrist stated in his evaluation that
the psychologist’s report “concluded ‘Normal MMPI profile of a very self-assured individual with a strong
personality.’” DOE Exhibit 15 at 10. At the hearing, the DOE psychologist agreed with the
characterization of the results of both of these tests as “benign.” Tr. at 499.

When asked at the hearing about the MMPI results, the Individual’s psychologist testified that “the idea
that his MMPI at that point in time is completely benign strongly suggests that the diagnosis of borderline
personality disorder would not at the present time be warranted.” Tr. at 87. The Individual’s psychiatrist
expressed a similar opinion. When asked whether the results of the two MMPIs were consistent or
inconsistent with the DOE psychiatrist’s diagnosis of personality disorder, the psychiatrist responded, “In
general, inconsistent. Most of the time -- I would say a very strong majority of the time -- the personality
disorders that he cites, narcissistic and especially borderline, will be quite apparent on an MMPI.” Tr. at
381-82.

Regarding the weight he gave to the results of the most recent MMPI in making his diagnoses, the DOE
psychiatrist testified that “the DSM-IV makes no mention whatsoever of MMPI in any of the criteria either
to rule in or to rule out any diagnosis made. So you can make DSM-IV diagnoses without relying at all in
general on the MMPI or probably any psychological test for that matter.” Tr. at 124-25. He concluded that
he does not “put a high amount of weight on the MMPI, but I did feel it was consistent with the diagnoses
that I made. It certainly didn't contradict them.” Id. at 125. The DOE psychologist, who administered the
June 1997 MMPI, agreed that the DOE psychiatrist’s diagnosis was not necessarily inconsistent with the
results of the MMPIs. He expressed his opinion that “that personality disorders can exist and people can
answer the MMPI in such a way that those problematic behaviors are not manifested.” Tr. at 510.

Based on the above testimony, I conclude that it is plausible, even though it appears to be uncommon, that
an individual can produce two normal MMPIs despite suffering from a personality disorder. My
confidence, therefore, in the DOE psychiatrist’s diagnosis is not directly undermined by the MMPI results.
Nonetheless, I believe the benign results of the two MMPIs give greater weight to the concern of the
Individual’s psychologist that the testing he administered to the Individual during his hospitalization may
not reliably reflect an underlying personality disorder. This in turn casts some doubt on the DOE
psychiatrist’s diagnosis to the extent that it relied on the results of this testing.

Other equally important concerns regarding the diagnosis were voiced by the DOE psychologist, who
explained at the hearing why he did not agree with the DOE psychiatrist’s Axis II personality disorder
diagnosis.

[The Individual’s psychiatrist] enumerated four things that had to be in place for a personality disorder to
exist, . . . the most important ones of those for me are that, one, the pattern of behavior has to be evident
from late adolescence or early adulthood, and I have no information to suggest that's true; it has to be
stable over time, I have no information to suggest that's true; but most importantly, those behaviors cannot
be better explained by an Axis I diagnosis in order for a person to receive a personality diagnosis,
personality disorder diagnosis, and I think there is an argument to be made that the behaviors that [the
DOE psychiatrist] slotted, to use your term, into the personality disorder categories could be explained by
the major depressive disorder.

Tr. at 512.(2)
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I agree with the DOE psychologist that there is a notable lack of evidence in the record pointing to a long-
term pattern of behavior indicating a personality disorder beginning in or before early adulthood and
remaining stable in the Individual, who is now over 40. Indeed, the characteristics the DOE psychiatrist
cited to support his personality disorder diagnosis all seem to have manifested themselves during the
Individual’s spring 1997 hospitalization or at most in the last few years. See DOE Exhibit 15 at 13, 14.

After listening to and carefully considering the testimony of two psychiatrists and two psychologists on
this issue, I am not persuaded by the DOE psychiatrist’s diagnosis of a personality disorder. The weight of
the expert testimony instead points to a diagnosis of only an Axis I disorder, Major Depression, which is
discussed next.

C. The Diagnosis of Major Depression, Recurrent, In Full Remission

Under DSM-IV Axis I, the DOE psychiatrist diagnosed the Individual with “Major Depression, Recurrent,
In Full Remission.” In contrast to their lack of consensus with regard to the diagnosis of a personality
disorder, both psychiatrists and both psychologists who testified agreed that the Individual experienced a
major depressive episode in the spring of 1997, see, e.g., Tr. at 87, 126, 418, 511, though there is not a
consensus of opinion as to whether this was the Individual’s first depressive episode. See, e.g., id. at 126,
406. There is also no dispute that the Individual’s depressive episode included psychotic features, see, e.g.,
id. at 91, 312, 378, 488, which the DSM-IV defines as “either delusions or hallucinations (typically
auditory),” DSM-IV at 377, although it is disputed whether the Individual experienced psychotic
hallucinations prior to his hospitalization or only during the hospitalization. See, e.g., Tr. at 175, 365.
More importantly, there is agreement that the Individual is more likely to experience another depressive
episode than had he never had such an episode in the past, and that this risk is significantly greater than
that for the general population. Tr. at 113, 126, 421-22, 422, 513-14.

Although it is impossible to predict with absolute certainty an individual’s future behavior, as Hearing
Officer in this case, I must make a predictive assessment. Personnel Security Hearing, Case No. VSO-
0164 (Jan. 12, 1998); Personnel Security Hearing, Case No. VSO-0174 (Jan. 9, 1998); Personnel Security
Hearing, Case No. VSO-0146, 26 DOE ¶ 82,788 (1997), aff’d (OSA 1998); see 10 C.F.R. § 710.7(c) (“In
resolving a question concerning an individual’s eligibility for access authorization, all DOE officials
involved in the decision-making process shall consider . . . the likelihood of continuation or recurrence.”).
On this point, the Supreme Court has stated, “A clearance does not equate with passing judgment upon an
individual's character. Instead, it is only an attempt to predict his possible future behavior and to assess
whether, under compulsion of circumstances or for other reasons, he might compromise sensitive
information.” Department of Navy v. Egan, 484 U.S. 518, 528 (1988).

It is my opinion, based on the expert testimony, that the Individual is significantly more likely than a
member of the general population to experience a major depressive episode in the future. It is, of course,
impossible to know precisely how the Individual will behave at the onset of a future depressive episode.
The Individual’s psychologist testified that if the Individual “were in the midst of a major depressive
disorder and was at work, he would likely pose a threat, a danger to himself certainly, if not to others.” Tr.
at 103. However, both the Individual’s psychiatrist and psychologist have expressed confidence that the
Individual will quickly recognize the symptoms of his condition and seek treatment. Tr. at 105-07, 386-87.
If that were the outcome, then the risk to the national security would be diminished in that it would be less
likely that the Individual’s judgment and reliability on the job would be impaired. Nonetheless, the
security risk would not end once the Individual seeks treatment. By virtue of holding a clearance,
individuals can become privy to sensitive information that must not be divulged to others, and thus it is
critical not just that a clearance holder exercise good judgment and be reliable on the job, but that
judgment and reliability be intact off the job as well.

A recurrence of the Individual’s major depressive episode with psychotic features would therefore
necessarily pose a significant risk to the national security. During his hospitalization in 1997, the
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Individual experienced psychotic hallucinations that “gradually disappeared in response to medication,”
Tr. at 378, though the hospital records indicate the Individual continued to have hallucinations well into
his treatment. See, e.g., DOE Exhibit 7 at 71. While two days after his admission to the hospital, his
psychiatrist described the Individual’s judgment as “fair to good” and “relatively intact,” id. at 11, the
Individual’s psychologist found in his evaluation of the Individual over one week later

chronic and pervasive problems from rooting perceptual inaccuracy and mediational distortion. This
contributes to significant problems in reality testing and often produces behaviors which are surprisingly
inappropriate to the situation. He has problems in thinking, in that ideational discontinuity and faulty
conceptualization occurs [sic] very frequently in his Rorschach record. This tends to interfere with logic
and promotes faulty judgement. Again, the probability of errors in decision making is thus increased
significantly.

Id. at 14. I note as discussed above that the psychologist expressed reservations about the diagnostic value
of the testing he performed due to the drugs the Individual was taking at the time. Nonetheless, the risk to
the national security remains whether the Individual’s faulty judgment results directly from a personality
disorder, from the psychotic features of severe depression, or from the drugs necessary to treat
hallucinations.

In sum, while there is no way to know for certain whether there will be another depressive episode, or
whether the Individual will experience psychotic hallucinations as he did in 1997, the probability of
another such occurrence is in my opinion great enough that I do not have the degree of confidence
necessary to conclude that restoring the Individual’s access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest. See Egan, 484 U.S. at 531
(“clearly consistent with the national interest” standard for the granting of security clearances indicates
“that security determinations should err, if they must, on the side of denials”).

III. Conclusion

Upon consideration of the record in this case, I conclude that there is evidence that raises a substantial
doubt regarding the Individual’s eligibility for a security clearance, and I do not find sufficient evidence in
the record that resolves this doubt. Therefore, because I cannot conclude that restoring the Individual’s
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest, it is my opinion that the Individual’s access authorization should not be restored.
10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy
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19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering

Staff Attorney

Office of Hearings and Appeals

Date: November 24, 1998

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)Significantly, these concerns are referenced in the DSM-IV:

Many of the specific criteria for the Personality Disorders describe features (e.g., suspiciousness,
dependency, or insensitivity) that are also characteristic of episodes of Axis I mental disorders. A
Personality Disorder should be diagnosed only when the defining characteristics appeared before early
adulthood, are typical of the individual’s long-term functioning, and do not occur exclusively during an
episode of an Axis I disorder. . . .

. . . .

The clinician must be cautious in diagnosing Personality Disorders during an episode of a Mood Disorder
or an Anxiety Disorder because these conditions may have cross-sectional symptom features that mimic
personality traits and may make it more difficult to evaluate retrospectively the individual’s long-term
patterns of functioning.

DSM-IV at 632.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

June 25, 1998

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: March 24, 1998

Case Number: VSO-0199

This Opinion concerns the eligibility of XXXXXXXX (hereinafter referred to as "the individual") to hold
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)A Department
of Energy Operations Office (the DOE office) denied access authorization to the individual under the
provisions of Part 710. This Opinion considers whether, on the basis of the evidence and testimony
presented in this proceeding, the individual should be granted access authorization.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, and DOE access permittees; individuals who are
DOE employees or applicants for employment; and other persons designated by the Secretary of Energy
for access to classified matter or special nuclear material. Part 710 generally provides that "[t]he decision
as to access authorization is a comprehensive, common-sense judgment, made after consideration of all
relevant information, favorable or unfavorable, as to whether the granting of access authorization would
not endanger the common defense and security and would be clearly consistent with the national interest."
10 C.F.R. § 710.7(a).

The individual held access authorization at her former job at a DOE site. On February 19, 1997, a DOE
Security Specialist conducted a Personnel Security Interview (PSI) with the individual, in an attempt to
resolve derogatory information in the possession of the DOE that created substantial doubt concerning her
eligibility for access authorization. This doubt was not resolved and the individual was referred to a DOE
consultant psychiatrist, who performed a psychiatric evaluation of her on July 29, 1997. In late 1997, the
individual moved to a new DOE site where she was required to reapply for access authorization. On
February 26, 1998, the DOE office issued a Notification Letter informing the individual that she had not
been granted access authorization because information in the possession of the DOE created substantial
doubt concerning her eligibility. The specific information in support of the determination was set forth in
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Enclosure (1) of the Notification Letter, and is summarized below.

In the Notification Letter, the DOE office stated that the derogatory information regarding the individual
falls within the purview of two of the disqualifying criteria set forth in 10 C.F.R. § 710.8, subsections (h)
and (l). First, the DOE office alleges that the individual has "[a]n illness or mental condition of a nature
which, in the opinion of a board-certified psychiatrist . . . causes, or may cause, a significant defect in
judgment or reliability." 10 C.F.R. § 710.8(h). In this regard, the Notification Letter specified that the
individual was referred to a DOE consultant psychiatrist, who performed a psychiatric evaluation of the
individual. In his August 13, 1997 report of this evaluation submitted to DOE, the DOE consultant
psychiatrist diagnosed the individual with Cannabis (marijuana) Abuse, Attention Deficit Disorder
(Predominantly Inattentive Type) and Borderline Personality Disorder (Primary Diagnosis). These
diagnoses led to the DOE consultant psychiatrist’s ultimate opinion that the individual has a mental
condition which causes a significant defect in her judgment and reliability.

The DOE office also mentioned several behavioral manifestations of the individual's mental condition that
were discussed in the DOE consultant psychiatrist’s report. These manifestations include the individual’s
alleged June 1996 suicide attempt by placing a gun in her mouth. The DOE office also stated that in
connection with that incident, the individual was charged with attempted suicide and negligent use of a
firearm. Also according to the Notification Letter, the individual made a second suicide attempt in August
1996 by taking an overdose of 90 Xanax pills and as a result, she was involuntarily hospitalized at a
psychiatric hospital. The DOE office also noted that she was seeing a psychologist during the above
incidents and that due to her psychiatric problems and disability, she exceeded the 90-day medical leave
of absence allowance.

The DOE office also included other psychiatric diagnoses that had been made. In June 1996, the
individual’s attorney had employed a psychiatrist to conduct an evaluation. That psychiatrist found that
although the diagnosis was unclear, the individual was experiencing significant impairment. He also found
that it was “difficult to tell how much of her problem is related to mood disorder, substance abuse,
underlying personality disorder, or more likely, a combination of two or more of these factors.” See
Notification Letter at 2. That same year, a third psychiatrist diagnosed the individual as having bipolar
disorder and a psychiatrist and a psychologist found that the individual had an adjustment disorder in
reaction to her recent divorce. Additionally, one psychiatrist, who testified for the individual at the hearing,
diagnosed her with having Attention Deficit Disorder, “with a notation to a borderline personality.” Id.
The Notification Letter also referred to various prescription medications which the individual has taken
over the last several years.

Second, the DOE invokes 10 C.F.R. § 710.8(l) on the basis of its finding that the individual has "[e]ngaged
in . . . unusual conduct or is subject to circumstances which tend to show that she is not honest, reliable, or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause her to act contrary to the best interests of the national security."
In this regard, the Notification Letter specified a number of incidents. During her evaluation by the DOE
consultant psychiatrist, the individual admitted using marijuana six days earlier, on July 16, 1997. The
DOE office alleges that she took this action despite having signed a DOE Drug Certification in 1981,
which stated that she had no future intent to use illegal drugs. The DOE office also mentioned that the
individual was arrested in October 1996 for violating a domestic restraining order. Finally, the DOE office
listed the June 1996 suicide attempt and resulting charges and the August 1996 suicide attempt and
resulting involuntary hospitalization.

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA) on March 24, 1998, the
individual exercised her right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). I
was appointed the Hearing Officer on March 26, 1998. At the hearing, the DOE Counsel called three
witnesses: the DOE consultant psychiatrist, the individual’s mother and the psychiatrist who had in 1996
been hired as a consultant by the individual’s attorney. The individual called five witnesses: herself, her
psychiatrist, a DOE physician, a co-worker and a DOE Security employee. The transcript taken at the
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hearing shall be hereinafter cited as "Tr." The DOE Counsel and the individual submitted various
documents during this proceeding. These constitute exhibits and shall be cited respectively as "DOE Ex."
and “Indiv. Ex.”

II. Findings of Fact and Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing
with a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
granting access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a strong
presumption against the granting or restoring of access authorization. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of access
authorizations indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of access authorization). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual should not be granted
access authorization since I am unable to conclude that such a grant would not endanger the common
defense and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings of fact that I make in support of this determination are discussed below.

A. Findings of Fact

DOE determined that it would not grant access authorization to the individual pending administrative
review. This decision arose from various psychiatric diagnoses as well as four particular incidents that
took place in the individual’s life between June 1996 and July 1997. It appears that a number of the
incidents are related to the individual’s separation from her husband after fifteen years of marriage in early
1996. Throughout 1996 and continuing through the present, she, her husband and her parents have
engaged in a heavily disputed court battle over custody of the individual’s four children and visitation
issues. Her husband currently has physical custody of three of the children and her parents have custody of
one child. Tr. at 41, 69, 124.

1. June 4, 1996 Negligent Use of a Firearm

The first incident constituting derogatory information occurred the evening of June 4, 1996, when the
individual was arrested on a charge of Negligent Use of a Firearm. DOE Ex. 19. According to the police
report found within DOE Ex. 19, as well as the testimony of the individual’s mother, the individual’s
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mother had been visiting the individual and two of the individual’s children (eight and four years of age).
The grandmother testified that the individual was extremely upset that night over an issue regarding one of
the children. Tr. at 131. The individual had one drink, and at some time before 9:30 or 9:45 p.m., Tr. at
166, she left the home with her father’s gun and went to the edge of the property, some 200 or 250 yards
away. Tr. at 70-71. One child went looking for his mother and then came back into the house and told his
grandmother that he could not find her. Tr. at 132. Then, the grandmother and the children heard two shots
at approximately 9:30 or 9:45. Id. The grandmother and children went to the balcony attached to the house
to attempt to investigate the noise. Tr. at 132-33, 147. It was almost pitch black darkness, Tr. at 133, 148,
165, and they could see a small light in the yard, which turned out to be the individual’s candle. Tr. at 63,
71, 133. The grandmother went back into the house and the two boys went to go talk to their mother. The
children came back to the house and one told his grandmother, “Granny, do something, Mom says she is
going to kill herself.” Tr. at 133-34, 140.

The individual’s mother then went to where the individual was sitting, and found her with the gun inside
her mouth. Tr. at 134. The individual told her mother to go away and that she just wanted to die. Tr. at
134, 140, 150. The individual’s mother tackled her daughter and they struggled for the gun. After fifteen
minutes, the mother took the gun away, placed it inside the house, and called the police at 10:15 p.m. Tr.
at 134-35, 140; DOE Ex. 19 at 8. The police arrived and placed the individual under arrest for negligent
use of a firearm. However, she was not charged with attempted suicide. Tr. at 5-6. According to the police
report, the individual was placed in handcuffs and put inside the police car. Because she kept putting her
feet up in the car, she was further restrained with leg irons. She remained extremely resistant, and swore
obscenities at various deputies. In October 1996, the individual pled guilty to the charge of negligent use
of a firearm. See DOE Ex. 27.

The individual explains the events of June 4, 1996, quite differently.(2) She first testified that the issue
with one child that her mother mentioned was not an issue at that time. Tr. at 141-42. Instead, she
explained that she had been practicing to fire the gun in self-defense. The night before, while looking for
her son, she had met a woman whom she believed to be a drug dealer. Tr. at 58; DOE Ex. 11 (hereinafter
cited as 1997 PSI Tr.) at 38, 41-42. The individual believed that the woman threatened her life, and
therefore on the next night, she decided to make sure she could safely and easily fire her father’s gun in
self-defense. Therefore she decided to practice firing the weapon at a big tree in her back yard. Tr. at 58.
Moreover, she testified that she never would have tried to use this gun to kill herself because it is too
small. Tr. at 57. She believes that it was still daylight, around 6:30 or 7:00 p.m. Tr. at 71. But see 1997
PSI Tr. at 46 (individual stated that shots were fired between 6:00 p.m. and 8:00 p.m.). She testified that
she lit a candle because it was just beginning to get dark and then fired two shots at the tree. Tr. at 59, 71.

When her mother came out and saw her with the gun, her mother panicked and according to the
individual, jumped to the conclusion that the individual was going to kill herself. 1997 PSI Tr. at 52. The
individual attempted to tell her mother that she was not going to kill herself and that her mother should
just go away. Id. Instead, her mother began to struggle with her for the gun. The individual states that she
threw the gun in the bushes in order to avoid the gun going off. Tr. at 48, 52, 63. She also notes that her
mother could not have struggled with her for fifteen minutes because of her mother’s medical problems.
Tr. at 154-55. When the individual got back to the house, she placed the still-loaded gun in back of the
refrigerator, near the top. Tr. at 64.

The individual also believes that a long period of time elapsed, as much as one hour or an hour and a half
before the police arrived. Tr. at 63. She implied that the time shown on the police report for when the
police received the call, 10:15 p.m., must be wrong because she believes that they really arrived one hour
to an hour and half after the shots were fired at 6:30 p.m. or 7:00 p.m. Id.; see also Tr. at 71. She testified
that when the police arrived, she was jerked up out of the sofa where she was lying with her two children,
and immediately placed in handcuffs and leg shackles. Tr. at 60-61. She states that she was able to slip her
wrists out of the handcuffs and asked the police to calm down. Id. at 61. This caused the police to use
physical force with her. According to the individual, one of the sheriff’s deputies later made a pass at her,
which also made her quite angry. Tr. at 62. The upsetting events of the evening caused her to use the
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obscenities that she did. Tr. at 194-95.

The individual asserts that her mother is lying about the incident because of long-running, emotional
family disputes. She also claimed that her mother is not a credible witness due to her mother’s own mental
health problems. Tr. at 62. According to the individual, lying is very commonplace in her family. Tr. at
40; Tr. at 30-32, 35 (friend’s testimony). In the individual’s opinion, her parents would like to see her lose
her clearance and force her to come to live at home (as they allegedly did to her brother), and gain custody
of the individual’s children. Tr. at 42, 225; 1997 PSI Tr. at 65. She further charged her parents with
harassing her, Tr. at 53, and stated that her brother and father have left her threatening phone call
messages. Tr. at 123, 223-224. However, any bias on the part of the individual’s father and brother is
irrelevant to the issue of the mother’s credibility and it is only the mother’s credibility which is significant
in resolving the facts of the June 1996 incident.

Based on the weight of the evidence, I find that the individual made suicidal statements and placed a gun
inside her mouth on June 4, 1996. I make this finding for a number of different reasons. First, I find the
mother’s testimony to be credible. Neither the individual nor her friend provided any concrete examples or
evidence of her mother’s lying or that her mother is biased against her. Her testimony at the hearing was
consistent with what she told the police and her daughter’s doctor. She appeared to care about her
daughter’s well-being and had a firm recollection of the events of that night. She did not appear to be
biased or to be lying in an effort to hurt her daughter. Second, the individual’s medical records lend
credence to her mother’s version of events. These records indicate that shortly before the incident, the
individual was described by her psychiatrist as being “totally despondent,” and that the individual said she
was “totally out of control” and “I can’t take any more.” See DOE Ex. 26, notes of May 14 and 22, 1996.
Additionally, the individual’s medical records indicate that a court hearing had greatly upset the individual
on the night of the incident. DOE Ex. 26, notes of June 4, 1996. Medical records also indicate that the two
children at home the night of the incident afterwards reported independently that their mother told them
she wanted to kill herself and become an angel. See DOE Ex. 30, notes of June 18, 1996. Third, I note that
the individual admitted to taking an overdose of 70-90 Xanax pills in August 1996. I believe this event
makes it more likely that the individual was having suicidal thoughts a few months earlier and therefore
makes the mother’s version of events more credible.

Fourth and perhaps most importantly, the individual’s version of events is simply not plausible. The
individual did not provide any corroborative evidence to demonstrate that she actually did meet someone
the night before whom she believed to be a drug dealer, or that anyone else believed that person to be a
drug dealer and/or dangerous, or that the person threatened her life. Moreover, I believe for several
reasons that the individual fired the shots much later in the evening than she testified, when it was very
dark outside and not likely she was target shooting. The individual provided no reason to believe that the
police report would be incorrect by hours in showing when the call was made. Assuming that the shots
were fired at 6:30 or 7:00, as the individual testified, I do not think it is likely that the mother would have
waited three hours after the struggle with the gun to call the police at 10:15. I also cannot believe that the
individual would have lit a candle if there had actually been any daylight, because a candle, even a large
one, would not have any effect unless it was quite dark. Accordingly, I cannot find the individual’s
account of times that night to be credible and I must conclude that the individual fired the shots as her
mother testified, in the dark, at 9:30 or 9:45.

While I am not certain exactly what the individual meant to do that night or whether these facts rise to the
level of a “suicide attempt” as described in the Notification Letter, I do not think it likely that the
individual would have chosen to practice her target shooting for reasons of “safety” in the pitch black
darkness. Accordingly, I find that it is much more likely than not that the individual made suicidal
statements and placed a gun inside her mouth on June 4, 1996. I also find that regardless of the cause, it is
clear that the individual was both emotionally distraught and belligerent following the arrest.

2. August 1996 Xanax Overdose
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The other three events are not quite as much in dispute. On August 25, 1996, the individual took an
overdose of Xanax, an anti-anxiety medication. Her father found her passed out, with an empty bottle of
120 Xanax pills nearby. See DOE Ex. 26, notes of August 26, 1996. The individual has stated at various
times that she either took 90 pills, Tr. at 43; 1997 PSI Tr. at 81, or 70 pills. Tr. at 45. At the hearing, she
explained that she was angry because she was losing custody of her children as a result of perceived false
accusations by her family regarding the June 1996 incident. Tr. at 43. She also explained that she was very
depressed at the time for a number of reasons. She had a black eye from when her brother broke the back
window of her car trying to attack her with a broom stick. Her brother had stolen her dog. Tr. at 65. Her
brother was also telling her parents that she was destroying her home (which her parents owned) by having
parties there and that liquor bottles were littering the house. Id. As she stated, she was “at the end of [her]
rope.” Tr. at 43. She said she did not want to die, but instead “wanted to sleep for a long time. I was
hurting.” 1997 PSI Tr. at 81; see Tr. at 45. She views the incident as a cry for help. Tr. at 65. She also
noted that at the time of the incident she had a remaining bottle of 120 Xanax which she did not take, thus
proving that she did not want to die. Tr. at 45. According to the DOE consultant psychiatrist, the dose was
not necessarily lethal, at least when taken by itself. Tr. at 201-202. But as the individual’s own psychiatrist
said, “[t]hat’s not important,” id. at 103, since she took an extremely high, dangerous amount.

After this incident, she was involuntarily hospitalized. She reportedly screamed at the hospital staff and
was very abusive to them for five hours after she arrived. See DOE Ex. 26, notes of August 26, 1996. At
the hearing, the individual defended her desire to not be hospitalized by explaining that she did not want to
be locked up and desired only outpatient treatment. Tr. at 43-44. According to the individual, she
challenged her involuntary hospitalization in a legal proceeding and was ordered released on September 5,
1996. See DOE Ex. 26, notes of September 6 and 10, 1996; 1997 PSI Tr. at 92.

3. October 6, 1996 Violation of Restraining Order

On October 6, 1996, the individual was arrested for violating a domestic violence restraining order which
required her to stay away from her husband’s home, where her children were also living. She had also
been denied all contact and visitation with her children. 1997 PSI Tr. at 69. The order had been issued in
July 1996, following the June 1996 arrest. According to the individual, she found out from a friend that
her youngest child had been staying with her in-laws, which upset her. 1997 PSI Tr. at 71. She testified
that because the judge overseeing the custody case had been unwilling to schedule any hearings for a
period of six months, she decided to get a court hearing by going to her children’s home, thereby violating
the order. Tr. at 54. Although she said that she went to the home at approximately 10:00 p.m., Tr. at 72,
the police report indicates that she went to the home at 2:00 a.m. See DOE Ex. 18. The individual supplied
no credible reason to believe that this time was erroneous. The police report also indicates that she was
under the influence of alcohol, while the individual testified that she had had one drink. Tr. at 73.
Following this incident, she was in jail for five days and then released. The charges were dismissed based
upon her promise to not violate the order again. DOE Ex. 18. The individual noted that she was able to get
phone contact and supervised visitation with her children as a result of the incident. Tr. at 56.

4. July 1997 Marijuana Smoking

The fourth incident occurred in July 1997, when the individual smoked marijuana several days before her
evaluation by the DOE consultant psychiatrist. She disclosed this to him when he informed her that she
was going to undergo a urinalysis. DOE Ex. 21 at 6, 10. According to the individual, she smoked the
marijuana in some woods with several people that she did not know well. She is unsure why she chose to
smoke marijuana, other than that she is “weak and foolish.” Tr. at 52, 75-77. She states that this was her
only use of marijuana since smoking it twice in the summer of 1977. See DOE Ex. 14 at 8-10 (1981 PSI
Tr.). She denies reports that she smoked marijuana regularly in May 1979. Id. at 10, DOE Ex. 21 at 6.

I will now turn to my analysis of the derogatory information the DOE raised in support of its position that
the individual should not be granted access authorization. As discussed in the succeeding sections of this
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Opinion, the individual has failed to demonstrate that she should be deemed eligible to hold access
authorization.

B. Section 710.8(h), Mental Condition

Following the receipt of derogatory information, the DOE office referred the individual to a DOE
consultant psychiatrist, with whom the individual met on July 29, 1997, for psychiatric evaluation. In the
course of his examination, the DOE consultant psychiatrist interviewed the individual and performed a
detailed analysis of the individual's personal background. DOE Ex. 21. On the basis of the information
received, the DOE consultant psychiatrist diagnosed the individual as manifesting Cannabis (marijuana)
Abuse, Attention Deficit Disorder (Predominantly Inattentive Type) and Borderline Personality Disorder
(Primary Diagnosis). Id. at 8-13. The DOE consultant psychiatrist, who is board certified, stated that these
disorders are of a nature “which definitely cause significant defects in both her judgment and her
reliability.” DOE Ex. 21 at 15; see 10 C.F.R. § 710.8(h).

1. Cannabis Abuse

The DOE Consultant based the diagnosis of cannabis abuse on the Diagnostic and Statistical Manual of
Mental Disorders, Fourth Edition (DSM-IV), published by the American Psychiatric Association. Tr. at
173; DOE Ex. 21 at 10-11. The DSM-IV provides the following criteria for diagnosing types of substance
abuse including cannabis abuse:

A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as
manifested by one (or more) of the following, occurring within a 12-month period:

(1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, or home
(e.g., repeated absences or poor work performance related to substance use; substance-related absences,
suspensions, or expulsions from school; neglect of children or household);

(2) recurrent substance use in situations in which it is physically hazardous (e.g., driving an automobile or
operating a machine when impaired by substance use);

(3) recurrent substance-related legal problems (e.g., arrests from substance-related disorderly conduct);
and

(4) continued substance use despite having persistent or recurrent social or interpersonal problems caused
or exacerbated by the effects of the substance (e.g., arguments with spouse about consequences of
intoxication, physical fights) . . . .

See DSM-IV at 182-83. In his report, the DOE consultant psychiatrist opined that the individual meets
Criteria 1 and 3, because the individual exposed herself to legal problems through her marijuana use in
July 1997 and also failed to meet a major work-related obligation through its use. In addition, the DOE
consultant psychiatrist referenced the individual’s past marijuana use.(3)At the hearing, he qualified his
diagnosis by stating that the cannabis abuse diagnosis alone would not be sufficient for him to find that the
individual had a significant defect in her judgment or reliability. Tr. at 204.

The DOE consultant psychiatrist was asked to explain whether the individual’s use was “recurrent” within
the meaning of the DSM. He responded that he viewed the one-time 1997 admitted use as being recurrent
of her late 1970s use. Tr. at 173, 185-88. He also believes that the 12-month period referred to by the
DSM-IV refers not to a period in which usage must be “recurrent” but only to the fact that if two or more
of the criteria are met, they must be met within that time period. Id. at 187- 88.(4)The individual’s
psychiatrist and the DOE physician both strongly disagreed with this view. Tr. at 94, 237-38, 240-41. The
DOE physician opined that the DSM-IV authors define recurrent as two or more uses usually creating two
or more problems within the 12-month period specified. Tr. at 240-41. In this case, the individual has had
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only one admitted recent use, in July 1997, and one problem stemming from that use. The individual’s
psychiatrist therefore asserted that the individual does not have and has not had a substance abuse
problem. Tr. at 94.

I agree with the individual’s psychiatrist and the DOE physician that the DOE consultant psychiatrist’s
interpretation of the substance abuse criteria appears too broad and seems to be completely contrary to the
plain language of the DSM-IV. Since the DSM-IV only requires that one of the criteria for cannabis abuse
be met within a 12-month period, the DOE consultant psychiatrist’s explanation that the 12-month period
refers to two of the criteria occurring within 12 months makes little sense. Therefore, I found the
individual’s medical witnesses more convincing on this point. Accordingly, I find that the individual has
shown that the DOE consultant psychiatrist’s diagnosis of cannabis abuse is not well-founded.

2. Attention Deficit Disorder

The individual’s psychiatrist and the DOE physician agreed with the DOE consultant psychiatrist’s
diagnosis of attention deficit disorder (ADD). The individual’s medical witnesses do not believe that the
ADD poses any judgment or reliability problems in the individual because it is being controlled with
proper medication. Moreover, the individual’s psychiatrist noted that the individual’s concentration has
been much better recently as compared to when she began treatment with the psychiatrist in October 1997.
Tr. at 101. The DOE consultant psychiatrist testified that if ADD were the only diagnosis, he would not
find it creates a significant defect in her judgment or reliability. Tr. at 203-04. While he did appear to be
concerned that her medication for the ADD could exacerbate the borderline personality disorder, Tr. at
180, 208, he felt that the ADD ultimately caused the individual only minor problems with impulsivity and
attentiveness. Tr. at 203. Therefore, I find that the individual does not have a significant defect in her
judgment or reliability as a result of her attention deficit disorder.

3. Borderline Personality Disorder

According to the DOE consultant psychiatrist, the individual’s borderline personality disorder (BPD)
should be considered the primary DOE security concern since the disorder in this individual has a direct
adverse impact upon her judgment and reliability. Tr. at 204-05. The DOE consultant psychiatrist used the
DSM-IV to formulate his diagnosis. DOE Ex. 21 at 8-10, Tr. at 181-84. The DSM-IV uses the following
criteria in determining the existence of this disorder:

A pervasive pattern of instability of interpersonal relationships, self-image, and affects, and marked
impulsivity beginning by early adulthood and present in a variety of contexts, as indicated by five (or
more) of the following:

1. frantic efforts to avoid real or imagined abandonment. Note: do not include suicidal or self-
mutilating behavior covered in Criterion 5;

2. a pattern of unstable and intense interpersonal relationships characterized by alternating between
extremes of idealization and devaluation;

3. identity disturbance: markedly and persistently unstable self-image or sense of self;
4. impulsivity in at least two areas that are potentially self damaging (e.g., spending, sex, substance

abuse, reckless driving, binge eating). Note: do not include suicidal or self-mutilating behavior
covered in Criterion 5;

5. recurrent suicidal behavior, gestures, or threats, or self-mutilating behavior;
6. affective instability due to a marked reactivity of mood (e.g., intense episodic dysphoria, irritability,

or anxiety usually lasting a few hours and only rarely more than a few days);
7. chronic feelings of emptiness;
8. inappropriate, intense anger or difficulty controlling anger (e.g., frequent displays of temper,

constant anger, recurrent physical fights); and
9. transient, stress-related paranoid ideation or severe dissociative symptoms.
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See DSM-IV at 654.

In his report, the DOE consultant psychiatrist explained his findings that the individual meets Criteria 2, 4,
5, 6 and 8. Regarding Criterion 2, the DOE consultant psychiatrist found that the individual’s relationships
with her psychiatrists, attorney, ex-husband and arresting police officers were intense and severely
unstable. He also noted her running away from home at the age of thirteen and getting married at the age
of fifteen as earlier examples of her unstable and intense interpersonal relationships. He testified that the
individual’s close connection to her psychiatrist is a good example of the idealization referred to in
Criterion 2. Tr. at 181. Regarding Criterion 4, the DOE consultant psychiatrist noted the individual’s
impulsivity in the areas of, inter alia, substance abuse, debt and the October 1996 violation of the
restraining order. Criterion 5 is met, according to the DOE consultant psychiatrist by the suicidal incidents
in June and August 1996. Concerning Criterion 6, he noted that during the two suicidal gestures, she had
an “intense, episodic dysphoria and irritability.” In this regard, her noted her verbal abuse of the police
officers in June 1996 and her involuntary hospitalization in August 1996. He also opined that she met
Criterion 8 because, in his view, her anger contributed to her June and October 1996 arrests and the
extremely turbulent divorce proceedings. He also believed that the individual may have been displaying
anger within her family, possibly causing an incident where the individual’s son struck her. Finally, he
noted that she could have had some feelings of emptiness (Criterion 7) as may have been alluded to by
various psychiatrists who had diagnosed her with depression. See DOE Ex. 21 at 9-10.

In order to mitigate the security concerns presented, the individual described in some detail her own view
of her problems and her current condition. She explained, as did her psychiatrist and the DOE physician,
that she has been through a series of psychiatrists in the last two years, most of whom she believes
misdiagnosed her. See Tr. at 42-50, 233-35; see also 1997 PSI Tr. at 136-141. She stopped seeing one
psychiatrist in June 1996 who had also been treating both her mother and brother. Tr. at 169-170; DOE
Ex. 21 at 2. She then began seeing another psychiatrist, who began trying different medication with the
individual. This medication made her more depressed, tearful and upset. 1997 PSI Tr. at 139; see also
DOE Ex. 26, August 20, 1996 letter from individual to DOE physician. Then, when she was involuntarily
admitted to the psychiatric hospital in August 1996, yet another psychiatrist was assigned to her who again
changed her medication. This caused her to have the side effects of feeling that her brain was “over here”
and incapable of driving. Tr. at 46. Then in October 1996 she began seeing the psychiatrist who testified at
the hearing, who also changed her medication. The individual described the time between June 1996 and
October 1996 as the time that her doctors, “experimented with her brain chemistry.” Until she began
seeing the psychiatrist who testified at the hearing, this experience “was just a disaster.” Tr. at 47. Finally,
she recently began seeing a new psychiatrist located in her new town, who also wants to change her
medication. Tr. at 51.

The record indicates that between May and August of 1996 the individual decided to try to stop taking all
her medications because her ex-husband told her that she was addicted to them. Tr. at 77- 78; 1997 PSI
Tr. at 137. It appears that she did not tell the psychiatrist who had prescribed these medications. Instead, at
the time, she told only a psychologist (who is unqualified to write prescriptions) and whom she was mainly
seeing regarding issues with her children. Tr. at 47-48, 78; see also DOE Ex. 26, notes of July 1, 1996.
The individual also testified that she did not take the Xanax as had been prescribed. Tr. at 43. It also
appears that in October 1996 she would not take Wellbutrin despite the recommendation of her
psychiatrist. DOE Ex. 26, notes of October 28, 1996. The individual denied that she would ever again
choose to stop taking any prescription without consulting with her psychiatrist. Tr. at 78.

In an effort to alleviate stressors, she moved to a new DOE site in a different part of the country about six
months prior to the hearing in order to be away from her family and ex-husband. Tr. at 31, 83, 247-48.
According to the individual, she had seen her new psychiatrist twice as of two weeks prior to the hearing,
see Record of Telephone Conversation between Hearing Officer and the Individual (April 13, 1998), and
at that time was seeing him once every two weeks. Tr. at 79. She is willing to go to therapy more often
than once every two weeks if her insurance company will pay for it, although she does not think it will. Id.
at 79, 126. She also asserts that she has taken no medical leave due to psychiatric issues since starting her
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new position last November, Tr. at 67-68, and that she has dealt successfully with many current stressors.
Tr. at 69. These include the difficulty for her of starting her life again in a different portion of the country.
She noted the extreme financial difficulties she has faced since moving to her new city, even to the point
of having friends bring her food, see Tr. at 68-69, 81, but said that she is “making it.” She also explained
that since a car accident, she has had to bike everywhere, including five miles each way to work. Tr. at 81.
She also noted that she has started going to church again, which has been an important source of support
for her, and exercising. Tr. at 83-84. The individual also stated that she has tried to decrease conflict in her
and her children’s life by choosing to drop her custody battle and minimizing the connection with her
children. Tr. at 84, 184, 247. She does not believe that she will face another major stressor in her life, as
she has already lost her children and believes that she is never going to marry again. Tr. at 81, 212-13.

Upon observing her testimony at the hearing, the DOE consultant psychiatrist testified that his diagnosis
remained the same. He commented favorably that she had handled the stress of the hearing quite well. Tr.
at 183-84. He also noted that while the individual appears to be functioning normally at the moment,
people with BPD do not always show symptoms, and these symptoms may only emerge when serious
stressors are present. Tr. at 179, 205. Chances are high that the individual will experience the same sort of
problems that she experienced in 1996, if she were subject to the same sort of major life stressors. Tr. at
185, 211. Future stressors could also cause her to miss work as past stressors have done, when she
exceeded the 90-day medical leave of absence allowance. See Tr. at 213. Moreover, the same stressor of
the child custody issue is still ongoing. Tr. at 184. In addition, he is concerned that she does not have as
stable a “relationship setting” as marriage would offer. Tr. at 184. He therefore recommended that the
individual undergo therapy more often than the amount her insurance company currently allows, which is
once every two weeks. Tr. at 210-11. This therapy should be long-term and he further noted the
importance of the individual’s forming a trusting relationship with a good therapist. Tr. at 209. He further
stated that even if she was getting the care he prescribed, her chances of having the same sort of problems
again would only decrease to a degree of “moderate” probability Tr. at 212.

The psychiatrist who had evaluated the individual for her attorney in June 1996 also testified at the
hearing. He also disagreed with the borderline personality diagnosis because he does not believe that the
individual would have been able to maintain such a stable relationship with her psychiatrist if she did have
BPD. Tr. at 110, 116. He did testify however that the individual displayed signs of histrionic and/or
narcissistic personality disorders, Tr. at 110, and that she needs lengthy treatment. Tr. at 119. He was
unable to judge whether either the histrionic or narcissistic disorders create a significant defect in the
individual’s judgment or reliability because he had not interviewed her recently. Id. In view of this
witness’ admission that he did not know the individual’s condition well enough to judge whether she had
a disorder which could create a significant defect in her judgment or reliability, I am unable to give his
views on the precise nature of her disorder serious weight.

The individual’s psychiatrist strongly disagreed with the DOE consultant psychiatrist’s diagnosis and
prognosis. The individual’s psychiatrist first corrected the Notification Letter’s statement that she
diagnosed the individual as having a borderline personality disorder. The notation apparently arose from
notes of the DOE physician’s conversation with the individual’s psychiatrist. See DOE Ex. 26, notes of
November 15, 1996. While the psychiatrist believes that the individual’s condition has the “flavor” of a
borderline personality disorder and “some of the classic features of a borderline personality,” she denied
that she had ever made a BPD diagnosis. Tr. at 95-96.

The individual’s psychiatrist believes the three 1996 incidents are better explained in terms of the
individual’s difficult adjustment to the divorce. This adjustment resulted from the individual’s
dysfunctional family and childhood. Tr. at 86-90. From a very young age, she took on the parental role,
and in effect, became a “parentified child.” Tr. at 87-88. As the individual’s psychiatrist put it, the
individual was like a “three-year-old toddler navigating a cruise liner” while “biochemically distracted”
with the ADD. Id. When her marriage broke up, the individual’s coping mechanisms fell apart. Tr. at 85-
91. In the individual’s psychiatrist’s view, the issues of the divorce have resolved themselves now and are
not likely to cause such problems again. The individual has matured and that the chances are low that she
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will ever again experience the types of problems which occurred in 1996. Tr. at 102. The individual’s
break with her parents and her hometown is a sign of very important growth. Tr. at 91. She also believes
that the individual will act much more cautiously when the next major stressor occurs, but believes that the
individual needs continued psychotherapy. Tr. at 102. She also noted, however, that the individual has
only begun to develop her support network in her new city. Tr. at 104. She concluded that the individual
has no problems with judgment or reliability. Tr. at 105-06.

The individual’s psychiatrist also explained why she does not believe the individual has BPD. She testified
that if the individual had a borderline personality, incidents such as those which occurred in 1996 would
have occurred throughout her life. Tr. at 95. Regarding Criterion 2, she stated that the individual’s
relationships had not been intense and unstable, as shown by the fact that she had maintained a fifteen-
year marriage, as well as maintaining a therapy relationship with her since October 1996. Tr. at 95-
97.(5)Regarding Criterion 4, she felt that the individual had only been impulsive verbally as a result of the
ADD. Regarding Criterion 5, she felt that the two suicidal gestures were purely the result of the divorce,
the loss of her children and a feeling of failure on the psychological level. Tr. at 97. She also testified that
if the individual really had BPD, there would have been recurrent suicidal incidents by the individual
throughout her life, which has not been shown in the record. See Tr. at 98. Concerning Criterion 6, the
individual’s psychiatrist said that she had observed the individual before, during and after medication and
she had never noticed any affective instability. Id. Concerning Criterion 8, the individual’s psychiatrist
believes that the individual did not display anger inappropriate to a period of time when her marriage was
coming to an end and the custody of her children was in question. She also felt that the individual’s
restraining order arrest was an understandable reaction to these circumstances. Id.

In addition, the individual’s psychiatrist requested that in November 1996 a neuropsychologist perform a
battery of tests upon the individual. This neuropsychologist found “no other real psychopathology” other
than her distress from her family situation. He did however note her difficulty with impulse control. See
DOE Ex. 26 (neuropsychological evaluation).(6)

The DOE physician agreed with much of the individual’s psychiatrist’s analysis. She added that the
individual’s 1996 problems should be viewed in context of the culture which exists at the DOE site at
which the individual worked until late 1997. According to the DOE physician, in this culture eccentricity
is accepted, divorce is common, and many employees take a great deal of leave time for reasons of
psychological health. Tr. at 230-231. Viewed in this way, the individual’s experiences are not unusual and
should not cause her to lose her clearance. She also noted that the divorce, the loss of the individual’s
children, and her difficulties with her family members are extremely serious stressors which fully account
for the individual’s actions. Tr. at 218, 232, 238. She does not believe that the individual’s 1996 problems
will recur. However, she noted that if a very serious stressor were to occur, the individual could experience
the same types of problems. Tr. at 242-43.

The DOE physician also believes that the individual has displayed an overall sense of responsibility. As an
example of this sense, both the DOE physician and the individual’s psychiatrist noted that the individual
took steps when her medication was being stolen to transfer the medicine to the DOE physician’s control.
Tr. at 99-100, 221, 236. The individual was compliant with all the extensive procedures required by her
old site for lengthy medical leave, such as calling in to DOE personnel and providing proof of treatment, a
physician’s certificate of disability and releases so that DOE personnel can review treatment plans. Tr. at
235-36. The individual also complied with all the requirements for returning from extended medical leave.
Tr. at 236-37.

Further, the DOE physician charged that the DOE consultant psychiatrist’s report was based on hearsay.
Tr. at 215. However, I first note that a psychiatrist’s standards of gathering facts are not the same as a
lawyer litigating in a court of law, or even in an informal administrative proceeding, nor should they be.
More importantly, most of the DOE consultant psychiatrist’s report is based on non-contested facts such
as the two arrests, the involuntary hospitalization, the admission of marijuana smoking, the overdose, etc. I
therefore reject that objection of the DOE physician to the DOE consultant psychiatrist’s report.
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The DOE consultant psychiatrist strongly defended his BPD diagnosis. He opined that even a severe case
of ADD would not account for the individual’s actions in 1996. Tr. at 180. He also testified that
adjustment reaction would not account for the length of the individual’s problems from June 1996 through
October 1996. Tr. at 206-07. He further did not view her stressors, the divorce and custody issues, as
being severe enough to cause this degree of impairment in a person suffering from only ADD and/or an
adjustment disorder. He specified impairment as meaning the two arrests, one involuntary hospitalization,
another recommended voluntary hospitalization, and two suicidal gestures/attempts. Tr. at 194, 204-06;
see also DOE Ex. 26, notes of June 4, 1996. As he elucidated, “there is something big going on . . . some
psychopathology is serious here. It almost killed her and caused her severe impairment, and so disabled
her that she couldn’t even come to work for at least three months.” Tr. at 205. He noted that his diagnosis
would not change even if the June incident occurred as the individual stated and was not a suicidal
gesture. Tr. at 200-01. He emphasized the importance of the individual’s own June 20, 1996 letter
requesting that her doctor declare her to be disabled, if she could not be helped. Tr. at 127; see DOE Ex.
25. He especially noted the seriousness of the August 1996 suicide attempt since the individual actually
carried through with her actions. Tr. at 200-01. Finally, he said that the BPD could have precipitated the
breakdown of her marriage, Tr. at 219, as opposed to the individual’s and her medical witnesses’
explanation that the breakdown precipitated her 1996 actions.

I conclude that the DOE office properly invoked the provisions of Section 710.8(h). While I acknowledge
that the individual’s precise diagnosis is not completely clear and that the DOE consultant psychiatrist has
spent much less time with the individual than her medical witnesses, I find for a number of reasons that the
DOE consultant psychiatrist’s expert opinion is more persuasive than those witnesses’ opinions. I
concurrently find that the individual has failed to resolve the security concerns of the DOE regarding her
mental condition.

First, I find the DOE consultant psychiatrist’s opinion that in the absence of some serious pathology, even
unusually contentious divorce and custody battles would not normally cause the extreme behavior shown
by the individual, to be very persuasive. I also believe that the individual minimized the seriousness of
these incidents and too often blamed her actions on others, including drug dealers, doctors, lawyers, a
judge, police officers, her ex-husband, her family, the guardian ad litem, etc. I therefore do not believe the
individual has established that the chances of these incidents occurring again in the future is sufficiently
low.

Second, I also do not agree with the individual’s and the DOE physician’s assertions that the individual
would never again be subject to the same sort of stressors as occurred in 1996 or even that all of her past
major stressors have been eliminated. It appears from the testimony of the individual's psychiatrist that the
individual is more stable now and her mental condition has improved since 1996. However, the individual
(in direct contrast to her other testimony cited earlier) testified that the custody court battles were ongoing.
Tr. at 41-42, 69, 124, 197. Thus, even if the individual only has an adjustment disorder, the same serious
stressors that triggered the 1996 events are present today. Moreover, other stressors could occur. In the
course of life, all people face very difficult problems related to personal and family relationships, as well
as employment matters. Thus, I cannot simply assume that the individual will never again experience a
major life stressor. In addition, not enough time has elapsed since the events of 1996 and 1997 to
demonstrate that the individual can handle current and future life stressors. See Personnel Security
Hearing (Case No. VSO-0187), 27 DOE ¶ 82,763 at 85,584 (1998) (access authorization recommended
where sixteen years passed since suicide attempt).

Third, I lack confidence that the individual’s symptoms will stay in remission. All the medical witnesses at
the hearing agreed that the individual requires psychotherapy and medication for the indefinite future. But
as of two weeks before the hearing, the individual had only had two therapy sessions with her new
psychiatrist, despite already being in her new city for almost the previous six months. This new
psychiatrist will be the primary person to guide the individual through the major stressors in her new city
and yet he did not testify about his diagnosis and/or his treatment plan for her, and despite being given the
opportunity to do so, the individual did not submit a letter from him. Therefore, I cannot be certain that the
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individual is truly committed to getting the steady, solid mental health care which she needs. Moreover,
her insurance company has been unwilling to cover more frequent psychiatric treatment, Tr. at 79, 126,
which is what her current psychiatrist and the individual want, and what has been prescribed by the DOE
consultant psychiatrist. Thus, there remains a considerable possibility that the individual's mental condition
may again manifest itself and significantly impair her judgment and reliability, were the individual to be
confronted with a highly stressful situation. I am therefore inexorably drawn to the conclusion that the
individual should not be allowed to hold access authorization at this time.

C. Section 710.8(l), Unusual Conduct

Last, the DOE office asserts that the individual has engaged in unusual conduct or is subject to
circumstances which tend to show that she is not honest, reliable or trustworthy, or which furnishes reason
to believe that she may be subject to pressure, coercion or exploitation. 10 C.F.R. § 710.8(l). For the
reasons below, I agree that DOE properly invoked Section 710.8(l) and that the individual has failed to
sufficiently mitigate the security concerns raised by her unusual conduct.

1. June 4, 1996 Negligent Use of a Firearm

The June 1996 incident, even if I believed the individual’s explanation that it was not a suicidal gesture,
still demonstrates the individual’s unreliability and untrustworthiness. First, the individual chose to
practice her target shooting after she had had an alcoholic beverage and using only the light of a candle.
During the struggle with her mother, the individual alleges that she threw the weapon, which could have
caused the gun to go off. The individual also alleges that she placed the loaded gun in the back of the
refrigerator, even though the two children were present. Especially since her two children went looking for
her in the darkness upon hearing the shots, it is quite clear that a tragedy could have resulted from the
individual’s actions that night.

I further note that the individual did not inform DOE Security of this arrest promptly, as she was required
to do. Instead, she only reported the arrest in August 1996, when she was told do so by the office of the
DOE physician, when that office learned of it. See DOE Ex. 26, notes of August 2, 1996. The individual
indicated that she did not report the incident because she did not know that she had been arrested. 1997
PSI Tr. at 35. However, the individual was led away in handcuffs and leg irons, booked at the jail, and
told she was released on her own recognizance. Id. at 63. It is extremely difficult to believe that she did
not realize that she had been arrested. The individual also claimed that she did not know she had to report
arrests, id. at 35, which I also find very difficult to believe. This failure to inform sheds further doubt on
her honesty and trustworthiness. Finally, the individual’s guilty plea to the charge of negligent use of a
firearm is extremely strong evidence of unusual conduct, outweighing her argument that she was not
negligent in her actions that night.

2. August 1996 Xanax Overdose

I also believe that the suicide attempt in August 1996 displays unreliability and untrustworthiness. At the
hearing, the individual testified that she did not fully understand how this action raised any concerns about
her honesty, trustworthiness or reliability. Tr. at 39-40, 56-57. A person who is unstable enough to take an
action with a high risk of resulting death or serious injury demonstrates untrustworthiness and
unreliability. To undertake such a dangerous action while being the parent of four children is even more
disturbing. The individual’s failure to accept the need for hospitalization after such an incident also
indicates unreliability. DOE must have the highest possible confidence that its access authorization holders
will be stable and mentally sound, and a suicide attempt completely undercuts that confidence. See Tr. at
13-14. The individual’s apparent lack of understanding of these basic principles strengthens my conclusion
that she does not possess the proper trustworthiness and reliability expected of a holder of access
authorization. Moreover, because of my concern about the stability of her future care and her refusal to
believe that she will face major stressors in the future, I do not feel confident such an action will never be
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repeated in the future.

3. October 6, 1996 Violation of Restraining Order

The individual also displayed unreliability and untrustworthiness in the October 1996 violation of
restraining order arrest and in her explanations for that incident. The individual has attempted to mitigate
the information by stating that the restraining order was based on a distortion of something she told one of
her children after the June 1996 incident. The individual explained at the hearing that the child had asked
her if she could shoot the windows on the house, and that she had told him that it was possible, but that
she would never do such a thing. See Tr. at 66; 1997 PSI Tr. at 67-68. She has also stated that she had
charged her ex-husband with being in contempt of court many times and that he had never been arrested,
so she did not think she would be arrested either. Tr. at 55; 1997 PSI Tr. at 75. Finally, she stated at the
hearing that she never received the restraining order. Tr. at 55.

The individual clearly was not telling the truth when she stated that she had never received the restraining
order. First, she admitted in the PSI that she had received it, although she stated that she did not read it
carefully. 1997 PSI Tr. at 75. Even if she did not read the order carefully (which raises untrustworthiness
problems in and of itself), she herself stated, “I knew it was in effect, though, when I went there that day”
and that she got it in the mail in July 1996. Id. at 67; see also id. at 69, 70. Second, she stated that she was
trying to get a court hearing by violating the restraining order, which undeniably implies that she knew of
the order’s existence and knew that her actions would be illegal. This explanation therefore demonstrates a
lack of honesty on the individual’s part.

Her behavior that night also displayed unreliability and untrustworthiness through the following actions:
her choice to try to get a court hearing by committing an illegal act, her drinking of alcohol immediately
beforehand and her decision to go to the house at 2:00 a.m. The individual should have known a dispute
with her husband would likely erupt, and thus disturb her presumably sleeping children, who would also
possibly then view their mother’s arrest. This incident therefore demonstrates a lack of trustworthiness and
reliability on the part of the individual.

4. July 1997 Marijuana Smoking

Although I have found that the individual does not appear to suffer from marijuana abuse, her marijuana
smoking still poses a significant problem under Criterion (l). The individual claims several factors in
mitigation of this derogatory information, but I am unable to find that any of these factors mitigate the
dishonesty indicated by her drug use. First, she notes that the DOE Counsel stipulated she did not
technically violate the 1981 Drug Certification because she did not hold access authorization at the time of
the marijuana use. See Tr. at 11-13, 188. The individual also claims that she did not remember signing the
1981 Drug Certification, since she had signed it so long ago. Tr. at 191. However, the individual was
explicitly informed twice during the 1997 PSI that she was covered by the Drug Certification, and that
DOE Security expected her not to use any illegal drugs, notwithstanding her break in service. See 1997
PSI Tr. at 101-102, 104. Regardless of whether that legal interpretation of the Drug Certification turned
out later to be incorrect, the individual was on notice as to what the DOE expected of her. The individual’s
awareness of her responsibilities is also demonstrated by the fact that she became extremely upset when
she found out that her urine would be tested. She even told the DOE consultant psychiatrist that she knew
her access authorization was in serious jeopardy as a result of her admission of drug use. See DOE Ex. 21
at 6, 14.

The individual also claims in mitigation that she had “volunteered” her drug use to the DOE Consultant
Psychiatrist. Tr. at 39, 52-53. However, she only disclosed the use after he informed her that she would be
undergoing urinalysis. See DOE Ex. 21 at 6. That type of disclosure is clearly not voluntary.

Finally, the individual’s only explanation for her action was that she had been “weak and foolish” and did
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not understand why she smoked the marijuana even as she proceeded to do so. Tr. at 52, 75- 76. She also
said that she had deep regret for her actions. Tr. at 53. I do not find this response to be mitigating in any
way. Clearly, weakness and foolishness are undesirable qualities in holders of access authorization.
Moreover, any drug use is a security concern to DOE because it demonstrates a willingness to pick and
choose which laws and DOE security regulations to obey. See Personnel Security Hearing (Case No.
VSO-0116), 26 DOE ¶ 82,765 at 85,602 (1997). In conclusion, I believe that the individual’s use was
particularly flagrant given the recent warnings she received in the February 1997 PSI about using illegal
drugs and her knowledge from that PSI that her eligibility for access authorization was in serious doubt.
By choosing to smoke marijuana anyway, the individual showed that she was not reliable or
trustworthy.(7)

5. Conclusion

I find that the individual has demonstrated untrustworthy, dishonest and unreliable behavior. Moreover, I
believe that in the event the individual fails to secure the type of psychotherapy that has been
recommended by the DOE consultant psychiatrist, and quite possibly, even if she is able to obtain such
therapy, the individual may engage in other impulsive behavior of an aberrant nature. In sum, I conclude
that the individual has failed to overcome the security concerns of DOE relating to repeated instances of
unusual conduct which demonstrate that the individual is not honest, trustworthy or reliable.

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. § 710.8(h) and (l) in denying
the individual's access authorization. It is my opinion that, within the meaning of those provisions, the
individual has: (1) a mental condition of a nature which causes, or may cause, a significant defect in
judgment or reliability and (2) engaged in unusual conduct which tends to show that she is not honest,
reliable, or trustworthy. The individual has failed to present adequate mitigating facts or circumstances to
erode the factual basis for these findings or otherwise alleviate the security concerns of DOE. In view of
these criteria and the record before me, I cannot find that granting access authorization to the individual
would not endanger the common defense and security and would be consistent with the national interest.
Accordingly, I find that access authorization should not be granted.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

file:///cases/security/vso0116.htm
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Germantown, MD 20874-1290

Dawn L. Goldstein

Hearing Officer

Office of Hearings and Appeals

Date: June 25, 1998

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The individual stated her willingness to take a lie detector test to prove that she is not lying about the
events of that night. Tr. at 53. However, she was not able to pay for it herself and the DOE office is not
required to provide funds for such a test.

(3)The individual admitted to using marijuana twice in 1977. In addition, the DOE consultant psychiatrist
apparently had use of an Office of Personnel Management (OPM) report of a background investigation
which included unnamed sources reporting much greater use of marijuana in 1979 by the individual. Tr. at
170-71. I am not going to give significant weight to the allegations from this OPM report for three
reasons: a copy of the report was not submitted as evidence, the sources are anonymous and therefore their
credibility cannot be ascertained, and even if the allegations were true, the marijuana use was almost
twenty years ago, when the individual was still a teenager. As explained below, I agree with the
individual’s medical witnesses that this use is too far in the past, without intervening use, to be relevant to
a current determination of marijuana abuse.

(4)He alternatively suggested his “hunch” that the individual used a small amount of marijuana, but more
than once, during this time of stress. Tr. at 204. He noted that because drug users often minimize their
problem, the individual has likely used marijuana more times recently than she has admitted. Tr. at 188,
202-04. However, he indicated that he is not relying on this hunch for purposes of formulating his
diagnosis for the DOE. Tr. at 188.

(5)The individual herself testified that she has had stable, long-term friendships. Tr. at 197-98. She also
believes that the stormy relationships with her psychiatrists resulted from her many misdiagnoses and poor
experiences while the psychiatrists tried different medications. Tr. at 193-94, 197. Further, she testified
that the police officers who arrested her in the June 1996 incident had been very unprofessional, which
caused her to react angrily. Tr. at 194-95. Moreover, the perceived incompetence of her lawyer and the
guardian ad litem had placed her children at risk, which also caused her to be angry and the relationships
to deteriorate. Tr. at 196-97.

(6)Similarly, the individual’s results on the Minnesota Multiphasic Personality Inventory-2 (MMPI-2)
found her likely to display impulsiveness, low frustration tolerance and an inability to profit from
experience. See DOE Ex. 22. This test was given to her as part of her evaluation by the DOE consultant
psychiatrist.

(7)The individual also submitted documents in support of her good employment record. See Indiv. Ex. 1. I
am generally convinced that she has a good employment record. However, this evidence does not
outweigh my other findings regarding the individual’s honesty, trustworthiness and reliability.
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under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 1, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:March 25, 1998

Case Number: VSO-0200

This Opinion concerns the eligibility of XXXXXXXXXX (the individual) for restoration of his access
authorization(1) under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access to
Classified Matter or Special Nuclear Material." As discussed below, after carefully considering the record
before me in light of the relevant regulations, I recommend against restoring the individual’s access
authorization.

I. Background

The individual has held an access authorization for 27 years while employed by various contractors at a
DOE facility. In late January 1997, the individual was arrested for driving under the influence of alcohol
(DUI). This arrest prompted the DOE to conduct a Personnel Security Interview (PSI) to obtain
information regarding the circumstances surrounding the DUI arrest and the extent of the individual’s
alcohol use. After the PSI, the DOE referred the individual to a board-certified psychiatrist (DOE
consultant-psychiatrist) for a mental evaluation. The DOE consultant-psychiatrist examined the individual,
and memorialized his findings in a report dated March 24, 1997 (Psychiatric Report or Exhibit 3). In the
Psychiatric Report, the DOE consultant-psychiatrist diagnosed the individual as alcohol dependent and
opined that the individual habitually uses alcohol to excess. The DOE consultant-psychiatrist further found
that the individual has not shown adequate rehabilitation or reformation. Since information creating doubt
as to the individual’s eligibility for a security clearance remained unresolved after the mental evaluation,
the DOE suspended the individual’s security clearance and obtained authority from the Director of the
Office of Safeguards and Security to initiate this administrative review proceeding.

On September 30, 1997, the DOE issued a Notification Letter to the individual which identified the
individual’s alcohol use as derogatory information that cast doubt on his continued eligibility for access
authorization. According to the DOE, the derogatory information fell within the purview of 10 C.F.R. §
710.8(j) (Criterion J).(2) In this regard, the DOE cites numerous specific concerns relating to the
individual’s alcohol use, including the following:
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6 DUI arrests;

3 other arrests involving alcohol;

admissions that he drank to intoxication while in the military;

previous statements made under oath in 1981, 1993, and 1997 that he had stopped or intended to stop
drinking;

a diagnosis by a board-certified psychiatrist that he suffers from alcohol dependence and is a user of
alcohol habitually to excess.

On October 22, 1997, the individual filed a response to the allegations contained in the Notification Letter
together with a request for a hearing regarding those allegations. The DOE transmitted the individual's
hearing request to the Office of Hearings and Appeals (OHA) Director pursuant to the provisions of 10
C.F.R. § 710.25(a) on March 25, 1998. The OHA Director appointed me as Hearing Officer in this case on
March 31, 1998. 10 C.F.R. § 710.25(b). I convened a hearing in this matter within the time frame
prescribed by the regulations governing the administrative review process. See 10 C.F.R. § 710.25(g). At
the hearing, the DOE called two witnesses: a DOE personnel security specialist and the DOE consultant-
psychiatrist. The individual offered his own testimony and that of two other witnesses: his supervisor and a
relative. On June 5, 1998, I received the hearing transcript at which time I closed the record in this case.
See 10 C.F.R. § 710.27(e).

II. Standard of Review

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual's access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA- 0078, 25 DOE ¶
83,016 (1996) (affirmed by OSA, 1996). A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that restoring his access authorization
“would not endanger the common defense and security and would be clearly consistent with the national
interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752
at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
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presumption against the issuance of a security clearance). For the reasons discussed below, I find that the
individual has not met his burden in this case.

III. Findings of Fact

Most of the facts in this case are not in dispute.(3) The individual began consuming alcohol in 1964 at age
17. In 1965, he was arrested three times for alcohol-related incidents. Ex. 10; Tr. at 9-10. From 1965
through 1969, the individual served in the Navy during which time, according to the record, he drank to
intoxication approximately seven times. Id. According to a Navy Investigative Report, the individual
vandalized a vehicle in 1966 after drinking. Id. Two years later, in 1968, the individual was arrested for
drunk driving. Ex. 10.

In 1979 and again in 1981, the individual was arrested for DUI. Id. As a result of the 1981 DUI, a court
fined the individual and ordered him to attend 24 hours of alcohol education and 36 hours of alcohol
therapy. Ex. 6 at 26. The individual completed the court’s requirements in February 1982. Tr. at 9-10.

In the late 1980s, the police encountered the individual stopped in his car on two occasions, once when the
individual had fallen asleep, and once when his car had skidded off the road in a storm. Tr. at 60-63. On
both occasions, the police smelled alcohol on the individual’s breath and transported him to a detoxication
center. Id.

In July 1993, the individual was arrested for DUI again. Ex. 6 at 15-20. At the time, the individual refused
to take blood-alcohol and breathalyser tests, claiming he did not “trust” the system. Id. at 18. The
individual lost his license for a one-year period for his refusal to take the blood-alcohol and breathalyser
tests. Id. at 22. According to the individual, he was willing to forfeit his license for one year in order to
deprive the police of legal proof of his intoxication. Id. at 21.

During a personnel security interview in 1993, the individual represented that he had “basically quit
drinking” after his 1981 arrest and intended to abstain from alcohol entirely as a consequence of the July
1993 arrest. Id. at 35-41. In September 1996, the individual was arrested again for DUI, this time after a
blood alcohol test revealed his blood alcohol content exceeded legal limits. Ex. 5 at 4-8. After this arrest,
appropriate authorities revoked the individual’s driver’s license. Id. at 7; Ex. 4 at 13-14.

In January 1997, the individual consumed eight or nine beers in a four to five-hour period before driving
home. Tr. at 59-60. En route home, the police stopped the individual because his vehicle was weaving. Ex.
4 at 7. After smelling alcohol on the individual’s breath and ascertaining the individual was driving with a
revoked driver’s license, the police arrested him. Id. at 8; Tr. at 9-10.(4) The individual was released from
police custody on a bond that required him to take Antabuse, a drug that induces vomiting if the individual
consumes alcohol. Id. at 95.

In March 1997, a DOE consultant-psychiatrist who is board-certified in psychiatry, adolescent psychiatry,
forensic psychiatry and addiction psychiatry examined the individual and opined that he is alcohol
dependent and is a habitual user of alcohol to excess. Tr. at 18; Exs. 3 and 11. To support his diagnosis of
alcohol dependence, the DOE consultant-psychiatrist explained that the individual has placed himself and
others at risk when he drinks and drives. Ex. 3 at 6-7. The DOE consultant- psychiatrist also pointed out
that the individual (1) has shown an inability in the past to moderate his alcohol consumption, (2) has been
unsuccessful in attempts to abstain from alcohol despite his efforts in this regard, (3) has consumed more
alcohol than he intends to at times, (4) feels guilty about his drinking, and (5) has shown marked tolerance
for alcohol. Id. It was the DOE consultant- psychiatrist’s opinion that the individual must participate in an
intensive outpatient alcohol rehabilitation program, followed by Alcoholics Anonymous (AA) for one
year, to be considered in remission. Id. Further, the individual might need up to two years of sobriety to
achieve rehabilitation, according to the DOE consultant-psychiatrist. Id.

In August 1997, the court fined the individual and sentenced him to 180 days in jail based on the January
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1997 arrest. Exhibit C; Tr. at 70-71. The individual agreed to enter an intensive alcohol- treatment
program, the Multiple DUI Offender Program (MOD Program), in exchange for a reduction in his 180-
day jail sentence. Id. The individual completed a 90-day jail term on April 9, 1998 and remains on
probation until August 1998. Id. The individual expects to complete the MOD Program on January 2,
1999. Exhibit A.

IV. Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the individual’s access authorization
should not be restored. I cannot find that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings I make in support of this recommendation are discussed below.

A. Derogatory Information

The derogatory information in this case arises from the individual’s long history of alcohol-related
problems as exemplified by his nine alcohol-related arrests, his one failed attempt at rehabilitation, his two
involuntary trips to detoxification centers, his broken promises to curtail or cease his alcohol consumption,
and his recent jail term resulting from his 1997 alcohol-related arrest. The severity of the individual’s
alcohol affliction is confirmed by a DOE consultant-psychiatrist who diagnosed the individual as a user of
alcohol habitually to excess and alcohol dependent.

Based on the foregoing, the record demonstrates unequivocally that the DOE properly relied on Criterion J
as a basis for suspending the individual’s access authorization. It was reasonable for the DOE to conclude
that the individual’s extensive history of alcohol use could impair his judgment and reliability and prevent
the individual from safeguarding classified matter or special nuclear material. It is for this reason that
Hearing Officers in DOE security clearance proceedings have consistently found that alcohol abuse,
alcohol dependence, and the habitual excessive use of alcohol raise important security concerns. See, e.g.,
Personnel Security Hearing, (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996);
Personnel Security Hearing, (Case No. VSO-0042), 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996);
Personnel Security Hearing, (Case No. VSO- 0014), aff’d, 25 DOE ¶ 83,002 (1995) (affirmed by OSA,
1995).

B. Mitigating Factors

A finding of derogatory information does not, however, end the evaluation of the evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing, Case No. VSO-0154, 26
DOE ¶ 82,794 (1997), appeal filed. In this case, the individual suggests that his efforts to maintain sobriety
during the 16 months preceding the hearing, his participation in the MOD program, and his exemplary job
performance should mitigate the security concerns associated with his past dependence on alcohol. I will
address the mitigating circumstances the individual has advanced in turn.

1. Rehabilitation

In his defense to the allegations contained in the Notification Letter, the individual asserts that he (1) has
not consumed any alcohol since January 1997, (2) has been taking Antabuse since February 1997, and (3)
has been participating in the MOD Program since January 1998. Tr. at 57, 59. He further claims that it is
his intention to continue abstaining from alcohol completely in the future. Id. at 107.
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The individual also submitted into evidence a report prepared by his MOD Counselor that explains the
MOD program generally and the individual’s progress in the program specifically. (MOD Report). Ex. B.
The MOD Counselor reports that the individual began the MOD Program on January 15, 1998 and has
been an active and cooperative participant in the program. Id. According to the MOD Counselor, the
MOD program is a year long program, with three phases. Id. The first phase, which the individual has
completed, is 12 weeks in duration and consists of one and one-half hours of therapy five days per week.
The second phase is also 12 weeks long. Id. The individual is currently in phase two of the MOD Program.
During this phase, the individual takes monitored Antabuse, is subject to random drug testing, and attends
group therapy three times each week. Id. The third phase is six months in length. Id. During the last phase,
the individual will continue to take monitored Antabuse and be subject to random drug testing as well as
attend group therapy twice each week until the last few months of the program when the group therapy
changes to social club once each week. Id. The MOD Counselor states that the individual “appears to be
progressing in the program” and expects him to graduate on January 2, 1999 if he continues to participate
in the program. Id.

At the hearing, the DOE consultant-psychiatrist remained in the hearing room to listen to the individual’s
testimony. Subsequently, the DOE consultant-psychiatrist reaffirmed under oath his opinion that the
individual is alcohol dependent and not yet reformed or rehabilitated from that condition. Tr. at 94.
According to the DOE consultant-psychiatrist, the individual’s efforts at rehabilitation to date are not of
sufficient duration, noting that the individual has completed slightly more than one-third of the MOD
Program. Id. at 98. The DOE consultant-psychiatrist further testified that while the individual appears to be
significantly better than when he examined him in March 1997, the individual still exhibits some denial,
appears not to be taking responsibility for his alcohol-related problems, and fails to appreciate the gravity
of his alcohol problem. Id. Finally, the DOE consultant-psychiatrist also expressed concern that the
individual did not heed his advice in March 1997 to enter an alcohol treatment program, a fact suggesting
that the individual has not taken his alcohol problem seriously. Id. at 39.

In the administrative process, it is the Hearing Officer who has the responsibility for assessing whether a
person with an alcohol problem has presented sufficient evidence of rehabilitation or reformation to allay
security concerns. See Personnel Security Hearing, Case No. VSO-0106, 26 DOE ¶ 82,767 (1997), aff’d,
Personnel Security Review, Case No. VSA-0106, 26 DOE ¶ 83,009 (1997). The DOE does not have a set
policy on what constitutes rehabilitation and reformation from alcohol dependence, but instead makes a
case-by-case determination based on the available evidence. See Personnel Security Hearing, (Case No.
VSO-0154), 26 DOE ¶ 82,794 (1997), appeal filed. However, hearing officers accord great deference to
the expert opinions of psychiatrists and other mental health professionals regarding rehabilitation and
reformation. See e.g., Personnel Security Hearing, Case No. VSO-0146, 26 DOE ¶ 82,788 (1997), appeal
dismissed, (affirmed by OSA, 1998); Personnel Security Hearing, Case No. VSO-0027, 25 DOE ¶ 82,764
(1995) (affirmed by OSA, 1995); Personnel Security Hearing, Case No. VSO-0015, 25 DOE ¶ 82,760
(1995) (affirmed by OSA, 1995).

Based on the evidence in the record, I am unable to conclude that the individual is rehabilitated. As noted
below, in making this finding, I accorded much weight to the testimony of the DOE consultant-
psychiatrist whose testimony I found to be clear, carefully considered, and convincing.

As an initial matter, like the DOE consultant-psychiatrist, I am troubled by the individual’s seeming
inability to grasp the extent and seriousness of his alcohol problem. At the beginning of the hearing, the
individual testified that he was not addicted to alcohol. Tr. at 49. Shortly thereafter, the individual asserted
that if he has a problem with alcohol, “it’s getting behind the wheel.” Id. at 51. Later, under questioning,
the individual admitted reluctantly that he has an alcohol problem, but quickly added he has the problem
under control. Id. at 67. These transcript excerpts support the DOE consultant-psychiatrist’s observation
that the individual remains in denial regarding the extent of his alcohol dependence.

I also find it significant that the individual failed to heed the DOE consultant-psychiatrist’s advice in
March 1997 to enter an alcohol rehabilitation treatment program. It was not until he was sentenced to jail
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for his most recent DUI conviction that he entered a rehabilitation program in January 1998. Even then, he
entered the MOD Program to reduce his jail time from 180 days to 90 days. Id. at 56. It appears to me that
the individual’s participation in the MOD Program, like his participation in the 1982 court-ordered alcohol
treatment program, was not motivated by his personal desire to address his dependence on alcohol. Rather,
the record suggests that it was the criminal court system that mandated the individual’s two rehabilitative
efforts to date. These facts cause me to question seriously how successful the individual’s forced
rehabilitation will be.

In addition, I find that the individual’s 16 months of sobriety alone are insufficient to show he has been
rehabilitated from his alcohol dependence. As an initial matter, I defer to the DOE consultant- psychiatrist
who is board certified in a number of disciplines, including addiction psychiatry, who believes that in this
case the individual needs up to two years of sobriety to achieve rehabilitation. Ex. 3. Moreover, it is not
clear to me whether the individual’s abstinence is motivated by his choice to cease drinking or the
knowledge he will become ill if he mixes alcohol with the Antabuse he is required to take. I point out that
the length of the individual’s sobriety corresponds exactly with the length of time he has been taking
Antabuse. Given the individual’s current state of denial and his previous unsuccessful court-ordered
rehabilitation effort in 1982, I am not convinced the individual will maintain sobriety, particularly when he
is no longer required to take the Antabuse. Further, I am mindful that in 1981 and again in 1993, the
individual represented under oath that he had either stopped or intended to stop drinking completely. As
subsequent events disclose, the individual was unable to abstain despite efforts in this regard.

Even if I were to accept that the individual’s sobriety is genuinely motivated by a desire to curtail his
drinking permanently, I could not find that the individual was rehabilitated. Abstention alone is not
sufficient to demonstrate rehabilitation. See Personnel Security Hearing, (Case No. VSO-0168), 26 DOE ¶
82,803 (1997) (affirmed by OSA, 1998). According to the DOE consultant-psychiatrist, it is the
combination of alcohol abstention plus appropriate alcohol treatment that provides the foundation for
rehabilitation in this case. Ex. 3. The individual has neither been abstinent for two years, nor completed his
alcohol treatment program. Ex. B; Tr. at 99. Accordingly, I find that the individual is not rehabilitated at
this time.

As explained above, it is difficult for me to accept the individual’s assurances regarding his future
intentions with respect to alcohol abstention and treatment. These factors, coupled with the short duration
of the rehabilitative treatment he has received thus far, prevent me from concluding that the individual has
mitigated the DOE’s concern regarding his past alcohol-related use and a current diagnosis of alcohol
dependence.

2. Job Performance

The individual contends that his excellent job performance should mitigate or resolve the DOE’s security
concerns about his off-the-job alcohol use. In this regard, the individual’s supervisor testified that the
individual’s work performance has been outstanding at the facility. Tr. at 102.

It appears from the supervisor’s testimony that the individual’s alcohol dependence has not, to date,
affected his ability to perform his job responsibilities. Sobriety and reliability on the job, however, do not
overcome the security concerns. Excessive consumption of alcohol off the job raises security concerns
because of the possibility that a clearance holder may say or do something under the influence of alcohol
that compromises national security. See Personnel Security Hearing, VSO-0106, 26 DOE ¶ 82,767, aff’d,
26 DOE ¶ 83,009 (1997) (affirmed by OSA, 1997), and cases cited therein. The fact that this has
apparently not occurred in the past is no guarantee that it will not occur in the future. For this reason, I
cannot find that the individual’s work record alone resolves the alcohol- related concerns advanced by the
DOE.

V. Conclusion
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As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R.§710.8(j) in suspending the
individual's access authorization. I further find that the arguments advanced by the individual in his
defense do not mitigate the security concerns accompanying that criterion. In view of Criterion J and the
record before me, I cannot find that restoring the individual's access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Accordingly, in
my opinion, the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: July 1, 1998

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion J concerns information that a person has “[b]een, or is, a user of alcohol habitually to excess,
or has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

(3)At the hearing, the individual stipulated to 15 allegations contained in the Notification Letter, thereby
admitting to an extensive history of alcohol-related problems. Transcript of xxxxxxxxxxxx Hearing
(hereinafter Tr.) at 9-10. The individual refused, however, to stipulate to the allegation that he was arrested
in August 1968 for drunk driving. Tr. at 10. Under questioning at the hearing, the individual claimed he
had no recollection of the incident. Id. at 79. The individual admitted, however, that he had completed a
Personnel Security Questionnaire (PSQ) on January 19, 1970 on which he listed an arrest for drunk
driving in August 1968. See Ex. 10. Since the individual signed the PSQ under oath within 18 months of
the alleged drunk driving incident, I find that the information on the PSQ is entitled to more weight than
the individual’s current hazy recollection of an event that occurred 30 years earlier.
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(4) The individual later admitted to the DOE that he had driven at least 20 times while his driver’s license
was revoked. Id. at 14.



Case No. VSO-0203, 27 DOE ¶ 82,773 (H.O. Tao August 31, 1997)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0203.htm[11/29/2012 1:34:07 PM]

Case No. VSO-0203, 27 DOE ¶ 82,773 (H.O. Tao
August 31, 1998)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

August 31, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing:April 8, 1998

Case Number: VSO-0203

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXX (hereinafter "the individual") to
retain his access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

The individual is an employee of a Department of Energy (DOE) contractor. As a condition of his
employment, the DOE and the contractor require that the individual maintain a security clearance.
Following a report that the individual might have been under the influence of alcohol while at work, the
individual’s supervisor requested that the individual undergo a fitness for duty evaluation. This evaluation
included two blood alcohol tests indicating that the individual had blood alcohol readings of .036 and .031.
A few months later, the local DOE Security office (DOE Security) conducted a Personnel Security
Interview (PSI) with the individual. Following this interview and the individual’s interview with a DOE
consultant- psychiatrist, DOE Security determined that derogatory information existed that created
questions regarding the individual’s continued eligibility for access authorization. Accordingly, a DOE
official suspended the individual’s access authorization.

On March 5, 1998, the DOE official informed the individual of the suspension of his access authorization
in a letter that set forth in detail DOE Security’s concerns. I will hereinafter refer to this as the Notification
Letter. In accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of derogatory
information. Specifically, the Letter included information described in 10 C.F.R. § 710.8(j). The
Notification Letter also informed the individual that he was entitled to a hearing before a Hearing Officer
to resolve the substantial doubt regarding his continued eligibility for access authorization.

The individual responded to the Notification Letter by requesting a hearing. A DOE official forwarded the
individual’s request to the Office of Hearings and Appeals (OHA). Upon receiving the individual’s
request, the Director of the OHA appointed me the Hearing Officer in this matter. In accordance with 10
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C.F.R. § 710.25(f), I conducted a prehearing telephone conference with the parties and convened the
hearing eight days later. DOE Security called the following four witnesses at the hearing: the individual, a
security specialist, a DOE consultant-psychiatrist, and the individual’s supervisor. The security specialist
testified regarding DOE Security’s concerns and the consultant-psychiatrist testified concerning his
evaluation of the individual. The individual’s supervisor testified regarding the individual’s job duties and
performance. The individual testified and presented the following six additional witnesses at the hearing:
his four treatment counselors, his Alcoholics Anonymous sponsor, and his primary care physician. All
these witnesses testified regarding the individual’s treatment program and related matters.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual included a statement of derogatory
information in the possession of the DOE that created a substantial doubt as to the individual’s continued
eligibility to hold a security clearance. On the basis of that derogatory information, the DOE Official
believes that the individual “is a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist as alcohol dependent or as suffering from alcohol abuse.” See 10 C.F.R. § 710.8(j).
Specifically, the Notification Letter states that the individual underwent a DOE psychiatric examination in
1997. Following these examinations, the DOE consultant-psychiatrist determined that the individual met
the clinical criteria for alcohol dependence and that there had not been adequate evidence of rehabilitation
or reformation. The Notification Letter also states that (1) the individual has had an alcohol problem for a
period of ten years; (2) the individual drank to intoxication nightly or until passing out; (3) on the night
prior to the day his employer administered a breathalyser test that resulted in readings of .031 and .036,
the individual consumed a fifth of scotch; (4) following the employer-administered breathalyser test, the
individual continued consuming alcohol for approximately six weeks; (5) the individual had high liver
enzyme levels for five years; (6) the individual felt that if he had to give up alcohol he would die; and (7)
a doctor prescribed Revia to the individual to help him reduce his alcohol cravings.

III. Analysis

The criteria for determining eligibility for security clearances set forth at Part 710 dictate that a Hearing
Officer must undertake a careful review of all of the relevant facts and circumstances and make a
“common-sense judgment . . . after consideration of all the relevant information.” 10 C.F.R. § 710.7(a). I
must consider all information, favorable or unfavorable, that has a bearing on the question of whether
restoring the individual’s security clearance would compromise national security concerns. Id. Specifically,
the regulations compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and maturity of
the individual at the time of the conduct; the voluntariness of participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
individual’s potential for being susceptible to pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. §
710.7(c). Although it is impossible to predict with absolute certainty an individual’s future behavior, as the
Hearing Officer, I am directed to make a predictive assessment. Finally, I note that it is incumbent upon
the individual to demonstrate that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).
After careful consideration of these factors and all the evidence in the record in this proceeding, I find that
the individual has made this showing. Thus, I must recommend that the DOE restore the individual’s
clearance.

From the record in this case, I find that the individual’s pattern of alcohol consumption satisfies the
criteria outlined in 10 C.F.R. § 710.8 (j). As stated above, a board-certified psychiatrist diagnosed the
individual as alcohol dependent. Furthermore, the individual does not dispute the DOE allegations
surrounding the individual’s past alcohol consumption.
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The individual provided several details regarding the severity of his alcohol problem during a 1997
Personnel Security Interview. He stated that somewhere between 1987 and 1992, he realized that he had a
problem with alcohol. DOE Exhibit 5 at 42. Moreover, the individual believes that he had a problem with
alcohol when he came out of college more than ten years ago. Id. The individual states that he drank to
intoxication “essentially every night with few exceptions.” Id. at 71. At this time, the individual believed
that if he had to give up alcohol, he would die. Id. at 55. The individual admits that on the evening prior to
the day in May 1997 when his employer administered a breathalyser test that resulted in readings of .031
and .036, he probably consumed a fifth of scotch. Id. at 40. The individual also states that following this
breathalyser test, he continued consuming alcohol for approximately six weeks. Id. at 72-73. Once the
individual began an alcohol treatment program, the individual states that his physician prescribed for him a
drug called Revia to reduce his alcohol cravings. Id. at 19. Finally, at the hearing, the individual’s
physician testified that in the last five years, the individual’s liver enzyme levels have been in a range
higher than the “normal range” of zero to 80. Hearing Transcript at 227-28 (hereinafter referred to as Tr.).

The individual argues that despite his alcohol problems, a number of mitigating circumstances exist.
Specifically, the individual states that he has not taken a drink of alcohol in more than one year and that
his extensive recovery activities and treatment programs ensure that his alcohol dependency is in
permanent remission. The individual also provided the supportive testimony of several expert witnesses
who have been involved in his recovery activities. One witness, an alcohol counselor the DOE contractor
employs, testified that he counseled the individual once a week for the 13 months preceding the hearing
date. Tr. at 165-66. The individual’s Alcoholics Anonymous (AA) sponsor testified that early in the
individual’s recovery, he saw the individual at AA meetings four or five nights a week. Tr. at 171. He also
stated that the individual’s AA attendance has been fairly consistent and regular since June 1997 to the
date of the hearing. Tr. at 172. The individual also provided testimony from a licensed clinical mental
health counselor with a Ph.D. in physiological psychology, who testified that she conducted 89
biofeedback therapy alcoholism rehabilitation sessions with the individual since November 1997 to the
date of the hearing. Tr. at 182. She stated that the individual was extremely faithful in attending these
therapy sessions. Tr. at 183. A licensed master social worker also testified on the individual’s behalf. She
stated that in the initial stages of treatment, the individual was in group therapy on a daily basis, but that
the frequency of the therapy eventually decreased to three times per week and then to twice per week. Tr.
at 200. A licensed clinical psychologist also testified that since the middle of May 1997, the individual
followed her alcoholism treatment regimen “very consistently.” Tr. at 210. The individual’s physician also
testified that she treated the individual since May 1997 for withdrawal and nutrition problems related to
the individual’s recovery. Tr. at 223-24.

Five of the individual’s witnesses testified that they believe the individual has maintained his sobriety
since June 1997, the date he states that he last consumed alcohol. Tr. at 165, 174, 201-03, 211, 233. The
individual’s sixth witness testified that since she first met the individual and became involved in his
treatment in November 1997, she believes he has not consumed any alcohol. Tr. at 184. Also, the
physician, the licensed clinical psychologist, and the alcohol counselor, testified that they do not believe
the individual could resume drinking alcohol in a controlled manner. Tr. at 165, 215, 236. Specifically, the
individual’s physician testified that she believes that after 20 years of consuming alcohol, the individual
cannot maintain controlled drinking. Tr. at 236. She believes the individual is either going to have lifelong
abstinence or be a nonfunctional alcoholic. She does not believe the individual has an “in between.” Tr. at
236.

The DOE consultant-psychiatrist testified that he met with the individual in December 1997 and then felt
that the individual had most likely resumed consumption of alcohol. Tr. at 47. The reason for the DOE
consultant-psychiatrist’s belief was that the individual’s Gamma-Glutamyltransferase (GGT) liver enzyme
levels had not returned to a level below 80 within four weeks of the date the individual stated that he had
stopped consuming alcohol. Tr. at 52. Absent additional factors not present in this case, the DOE
consultant-psychiatrist testified that it should take somewhere between a week to four weeks for the liver
enzyme level to return to a reading below 80. Tr. at 49-51. He also stated that “[t]he predictive levels are
on the order of a hundred percent that if somebody has an increase [of greater than 20%] in their GGT
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levels following their abstinence . . . that that just about always means that they have relapsed.” Tr. at 54.
Since the individual’s GGT levels had increased “about 30 percent” from October 1997 to December
1997, the DOE consultant-psychiatrist concluded that “something is hurting his [the individual’s] liver and
it’s most likely alcohol.” Id. Based on the individual’s GGT levels, the DOE consultant-psychiatrist
testified that he believes the most likely scenario is that the individual is a casual drinker. Tr. at 71. That
is, he believes the individual suffers from an occasional relapse. Tr. at 71.

The record indicates that as of 1989, the individual had two GGT readings below 50. Individual’s Exhibit
Y. From late 1992 the individual’s GGT levels rose steadily from around 200 to a peak in May 1997 of
over 1100. Id. The individual’s GGT levels showed a marked decrease shortly after the time the individual
stated that he had stopped consuming alcohol. His first GGT reading following his stated abstinence from
alcohol consumption occurred in July 1997 when the individual’s GGT level dropped below 450. Id. Since
July 1997, the individual has had seven more GGT level readings from a few different laboratories. These
readings have shown a downward trend, but three instances exist where the reading increased rather than
decreased. Id. The individual’s last GGT reading before the hearing occurred in June 1998. At that time,
his GGT level was around 175. Id.

The DOE consultant-psychiatrist acknowledged a “paradox” regarding his findings. Tr. at 54, 56.
Although the lab GGT levels indicated to the DOE consultant- psychiatrist that the individual resumed
consumption of alcohol, he acknowledged that many factors indicated otherwise. Specifically, he
acknowledged that the individual was involved in an “unusually rigorous treatment program” and the
individual had assured the DOE consultant-psychiatrist that he had abstained from consuming alcohol
since June 1997. Tr. at 47, 48. Furthermore, the individual had passed the DOE consultant-psychiatrist’s
December 1997 test that screened for alcohol. Tr. at 48. In fact, this “paradox” was powerful enough for
the DOE consultant-psychiatrist to testify that since the individual had “such a rigorous [treatment
recovery] program” that he “would lean toward a one-year completion of such a program as showing
evidence of adequate rehabilitation” if the individual’s GGT levels had dropped below 80 within four
weeks after he stopped consuming alcohol. Tr. at 97-98. Thus, the DOE consultant-psychiatrist’s reason
for believing that the individual was not reformed and rehabilitated from his alcohol dependency was the
individual’s GGT level that remained above 80.

The individual’s physician, however, testified that she was not in agreement with the DOE consultant-
psychiatrist’s opinion concerning the significance of GGT levels as an indicator to show that the individual
had resumed consumption of alcohol. She stated,

I don’t think he [the DOE consultant-psychiatrist] has evidence to make that conclusion [that based on the
individual’s GGT level remaining above 80, the GGT level confirms that the individual must have
resumed consumption of alcohol]. He’s not a hepatologist, he’s a psychiatrist. . . . it is not infrequent that a
person’s liver enzymes do not come back down to normal after they’ve been an alcoholic. Our best hope is
that they’ll come someplace close to normal.

. . .

the [DOE consultant-] psychiatrist has just stated it is his opinion that the man [the individual] is still
drinking and that’s why his liver enzymes are up, but the other medications that we have him on are all
metabolized in the liver and medications can cause liver enzyme elevation, even something as simple as
Tylenol.

I do not have in any of my records what . . . [the individual’s] Tylenol use was, I know he has back
problems, and he could have been using Tylenol for back pain and that could have put those liver enzymes
up.

So there are a variety of explanations for the liver enzyme levels not coming back totally to normal. One,
he’s really damaged his liver, and I’m delighted that it’s recovered at all; two, some other medication
could be causing a slight elevation.
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From my personal knowledge as a physician, and I also am not a specialist in livers, I am not a
hepatologist, but from my knowledge and from working with people who drink and people who are on a
variety of medications, I could not in any way support the psychiatrist’s conclusion here.

Tr. at 231-32. The individual’s physician also testified that environmental toxins in paint, solvents, and
chemicals, such as carbon tetrachloride, that the individual may have been exposed to while volunteering
at a local theater could have raised his GGT levels. Tr. at 232-33.

The individual’s physician also cited a few other reasons why she believed the individual had not
consumed alcohol since June 1997. She stated,

When a person is drinking, their small intestine does not absorb it, and that is necessary for the cells to
divide at the right time. . . . we, in medicine, know some of these sneaky things that the patients don’t
know, and if we’re suspicious that someone is drinking [alcohol] and we see a high MCV [mean
corpuscular volume], or if we suspect this, we’ll ask, “Have you been drinking?” and they won’t have a
clue why we ask them, but it’s because their cells are too big.

[The individual’s] . . . cells were too big in May [1997], evidence to me that he probably did have . . . an
alcohol problem, but when he stopped drinking [alcohol], that came immediately down to normal. His
blood pressure came down to normal very fast - - so fast that . . . he was having difficulty because his
blood pressure was too low. We had him on medication for blood pressure and we had to take him off of
that.

So the alcoholic-induced high blood pressure was gone, the alcoholic- induced large red cells was [sic]
gone, the liver enzymes were coming down very nicely . . . .

Tr. at 234-35.

The individual’s physician and the DOE consultant-psychiatrist also disagreed on the significance of a few
other medical issues concerning the individual. These issues concerned the individual’s bilirubin level, his
ratio of GGT to alkaline phosphatase, the increase in three of the seven of the individual’s GGT readings
since June 1997, and the effect of the prescribed medications, Zoloft and Trazadone (anti-depressants), on
the individual’s GGT level. Tr. at 226-58.

The DOE consultant-psychiatrist acknowledged during his testimony that an explanation for the
individual’s elevated GGT level is a “difficult and vague issue.” Tr. at 257. For this reason, he and the
individual’s physician agreed at the hearing that a qualified hepatologist might be able to shed some light
on their disagreements. Tr. at 268, 287. At the hearing, I allowed the individual the opportunity to
supplement the record with an opinion from a qualified hepatologist. Tr. at 267-89. Accordingly, the
individual’s physician solicited the opinion of a hepatologist, one the DOE consultant-psychiatrist
approved of at the hearing, on the issue of whether or not any tests might show if the individual’s present
GGT level indicates the individual continued drinking alcohol or abstained from drinking alcohol after
June 1997. Tr. at 284.

The individual provided two post hearing submissions from the approved hepatologist. In the
hepatologist’s first submission, he states,

[The individual’s] laboratories reveal normal transaminase, bilirubin, alkaline phosphotase [sic] levels and
a dramatic drop in Gamma- Glutamyltransferase levels. The latter, however, has remained slightly
elevated. This has prompted the suspicion that the patient may still be consuming some alcohol (I
understand the random blood alcohol levels have been negative).

Gamma-Glutamyltransferase is a nonspecific enzyme widely distributed in human tissues. Highest levels
are found in the kidney, pancreas and liver. The primary localization sites in the liver are the canalicular
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portion of the hepatocyte membrane and, to a lesser extent, the plasma membrane of epithelial cells lining
the bile ducts.

There are a variety of clinical and subclinical conditions that can lead to GGTP levels elevated above the
individual subject’s own reference level and the reference range of a healthy population. These include
pancreatic disease, cardiac disease, diabetes, renal disease.

In alcoholic liver disease, GGTP is useful for diagnostic confirmation in patients in whom excessive
[alcoholic] drinking is suspected but denied and for demonstrating to patients the hepatic effects of their
[alcoholic] drinking habits. When [alcoholic] drinking ceases, raised values revert toward normal within 2-
3 weeks. However, GGTP elevation may remain if there has been damage to the liver (cirrhosis).

The rapid drop in GGTP in [the individual] . . . around April of 1997 would indicate a substantial if not
total decrease in alcohol consumption. These levels continue to trend downward. Given the duration of his
alcohol intake, I would be surprised if these were to have become totally normal as I suspect there is a
degree of chronic liver injury. I don’t see how this one enzyme can be utilized at this time to either
confirm or disprove a drinking problem.

Individual’s July 17, 1998 submission. (2)

The DOE consultant-psychiatrist responded to the hepatologist’s assessment,

In general I agreed with the general discussion and cautious scientific tone shown in the letter.

There is one factual point to which I would claim exception, however. In paragraph 5, line 2 of the letter
[the hepatologist] . . . stated, “These levels continue to trend downward.” In the additional information
given me before the hearing, in particular the bar graph entitled “[the individual’s] . . . liver enzyme
levels,” a break in the general downward trend of the GGT liver enzymes occurred from 10/31/97 when
the level was 245 to 12/8/97 when the level was 332, an increase of about 35%. My own studies done
during that interview on November 19, 1997 were along the same upward slope and showed a GGT level
of 283.

[The hepatologist] . . . indicated that he suspects there is a degree of chronic liver injury and this is
certainly possible. This alcoholic cirrhosis occurs in about 10% to 20% of chronic alcoholics in the United
States. It generally occurs only after extended very severe levels of drinking [alcohol]. Typical drinking
patterns needed to produce Laennec’s cirrhosis would be on the order of over a pint of whiskey or over
several quarts of wine per day for five or ten years or more. At the time I evaluated [the individual] . . . I
was aware of very heavy levels of [alcohol] drinking only for about the year or so before he was
apprehended at work in May of 1997 for having alcohol on his breath. If the diagnosis of Laennec’s
cirrhosis is strongly suspected for [the individual] . . . , such patients often have a needle biopsy of the
liver to confirm the diagnosis as well as to determine the stage of the disease process, Harrison’s Textbook
of Medicine Eighth Edition, pg. 1606. It was my understanding at the end of my presence at the
administrative review that such a biopsy was being considered, but evidently [the individual’s physician] .
. . and [the individual] . . . decided not to pursue that invasive procedure.

DOE July 27, 1998 submission.

Finally, the approved hepatologist replied to the DOE consultant-psychiatrist’s concerns when he wrote in
a letter,

GGT is a sensitive indicator of liver disease but is nonspecific. When the enzyme has been elevated over a
period of time, liver biopsy is considered and may be performed to determine the extent of damage and
possibly give a clue as to the etiology. Liver biopsy in alcoholic liver disease may give an indication as to
the end result of previous alcohol intake but cannot tell us whether or not a person has been drinking
recently.
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I have also included two additional references that indicate that GGT is not accurate in determining the
recent intake of alcohol by an individual.

Individual’s August 3, 1998 submission.

Based on all of the expert medical opinions in the record, I find that the individual has not consumed any
alcohol since June of 1997. The only evidence that the individual might have consumed alcohol are the
seven GGT readings that have not dropped below 80 since June of 1997. Neither the individual’s
physician nor the hepatologist believe that the GGT levels should have dropped below 80 or become
“normal” by the time of the hearing, because of the individual’s long history of heavy alcohol
consumption and probable resultant liver damage, i.e. cirrhosis. Furthermore, the DOE consultant-
psychiatrist “in general” agreed with the hepatologist’s “general discussion and cautious scientific tone.”
He also wrote that he was not aware of the individual’s heavy drinking pattern prior to the year before
May 1997 that might have caused cirrhosis, which would help explain why the individual’s raised GGT
levels persisted even after his abstinence from alcohol. While the DOE consultant- psychiatrist has some
concerns regarding the individual’s three increases in GGT levels out of seven GGT readings since June of
1997, I do not believe that alcohol consumption caused these aberrations. The DOE consultant-psychiatrist
based his opinion on statistical probabilities, but he was not aware at the time of his initial diagnosis of the
individual’s possible exposure to environmental toxins, use of Tylenol and two prescribed medications,
that may have contributed to the upward spikes in the individual’s GGT levels. I also believe the
hepatologist’s opinion, i.e., that the individual’s GGT levels do not indicate that the individual has resumed
consumption of alcohol, is a more qualified opinion on this matter than that of the DOE consultant-
psychiatrist. Accordingly, I find that the weight of the evidence supports my belief that the individual has
not consumed any alcohol since June 1997.

I believe the individual has undertaken significant efforts to rehabilitate himself from his alcohol
dependency. His rigorous and comprehensive treatment program included AA, biofeedback therapy, and
qualified professional counseling to combat his disease. All of the individual’s expert witnesses provided
corroborating testimony that the individual is following a proper course of rehabilitation for his alcohol
dependency. Tr. at 168, 173, 183-84, 203, 214, and 239. The individual also testified that he has changed
his lifestyle through his extensive recovery activities and that even his health has improved dramatically
since he stopped consuming alcohol. Tr. at 20, 21, and 291. The individual also has the added benefit of a
strong support system through his minister, a close friend, and his AA sponsor to keep him on track with
his rehabilitation efforts. Tr. at 22-38. Furthermore, the individual has sufficiently demonstrated that he
has remained abstinent from alcohol consumption for over one year. Since the DOE consultant-
psychiatrist now generally concurs that the individual’s GGT level should not be below 80, and since he
also stated that absent his initial concerns about the raised GGT readings that he would consider the
individual “reformed and rehabilitated” from alcohol dependence, I find that the individual has adequately
demonstrated that he is reformed and rehabilitated from alcohol dependence.

IV. Conclusion

Based on the record in this proceeding, I conclude that allowing the individual to retain access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. I find that the individual has sufficiently mitigated the concerns regarding his alcohol
dependence. Specifically, the individual has shown through medical expert testimony that he is reformed
and rehabilitated from his alcohol dependence. Accordingly, I recommend that DOE Security restore the
individual’s access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. A party must file this request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve the other party. If either party
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elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. The party seeking review must file this statement within 15 calendar
days after it files its request for review. The party seeking review must also serve a copy of its statement
on the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. §
710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date: August 31, 1998

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. I will refer to such authorization variously
in this Opinion as access authorization or as a security clearance.

(2)The hepatologist referred to GGT and GGTP synonymously.

critj



Case No. VSO-0204, 27 DOE ¶ 82,775 (H.O. MacPherson September 30, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0204.htm[11/29/2012 1:34:07 PM]

Case No. VSO-0204, 27 DOE ¶ 82,775 (H.O.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

September 30, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:April 13, 1998

Case Number:VSO-0204

This Opinion concerns the continued eligibility of xxxxx xxxxx xxxxx (hereinafter referred to as "the
respondent") to hold an access authorization under the "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material," 10 C.F.R. Part 710. (1) As discussed below,
after carefully considering the evidence in light of the relevant regulations, it is my opinion that the
respondent's access authorization should not be restored.

I. Background

The respondent is employed by a contractor at a DOE facility. The Notification Letter issued to the
respondent on March 3, 1998, specifies that a DOE-retained, board-certified psychiatrist diagnosed two
conditions that create a substantial doubt concerning his continued eligibility for an access authorization:
(1) a "Personality Disorder — Not Otherwise Specified" that may cause a significant defect in the
respondent's judgment and reliability, and (2) alcohol abuse. See 10 C.F.R. § 710.8(h) & (j).

The respondent was referred to a psychiatrist for evaluation because a Personnel Security Interview (PSI)
held in May 1997 was unable to resolve security concerns raised by two incidents:

1. A 1992 conviction for domestic battery. The record indicates that the respondent returned home to
find his 14 year old daughter with her 18 or 19 year old boyfriend. The respondent thought the boy
was too old for his daughter and asked him to leave. According to the respondent, after the boy left,
his daughter "lashed out at me and proceeded to tell me that I didn't have the right to do that. And in
doing so, reached out and slapped me. At that time, I grabbed hold of my daughter's hands and held
her on the floor to keep her from striking me again." May 1997 PSI at 3. The respondent's wife
became upset and called the police. The respondent was charged with domestic battery and resisting
arrest. The respondent denies he was guilty of the charges, but he states that he pled guilty to one
count of domestic battery because he could not afford to contest the charges. He received a fine of
$70 and one year unsupervised probation. The other charges were dismissed. Id. at 4-6. The

file:///persecc.htm#vso0204
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respondent consumed several beers prior to this incident. Id. at 6.
2. A 1995 conviction for possession of a controlled substance (amphetamines, marijuana, and

paraphernalia). According to the respondent, while having a few drinks in a bar, he and his wife
began to argue. To avoid further conflict, he returned home, took a car that he had not driven for
several months, and drove around. He discovered the drugs in the car, which he assumed belonged
to his wife or daughter. Because the respondent did not want to confront them at that time, he
checked into a motel under a fictitious name so his wife could not find him. Evidently, the motel
operator became suspicious and called the police. The respondent consented to their request to
search the room. The police found the drugs and he was arrested. Id. at 8. He received a "withheld
judgment" and a fine of $150. Id. at 11.(2)

Based upon his evaluation, the psychiatrist issued a report that found despite these two incidents "No
psychiatric contraindication to hold security access." Psychiatrist Report at 4 (August 15, 1997). Based
upon this evaluation, the respondent was granted an access authorization.

Following approval of the security clearance (but before the respondent was notified that he had been
granted a clearance), DOE discovered that the respondent had been arrested for driving under the influence
(DUI) between the May 1997 PSI and the interview with the psychiatrist. The respondent had neither
reported the arrest to DOE nor mentioned it to the psychiatrist during his evaluation. A second PSI was
held in September 1997, to permit the respondent to explain the circumstances surrounding the arrest. He
stated that after having less than two beers, he was stopped while riding his motorcycle for a defective tail
light. The officer smelled alcohol on his breath, gave him a field sobriety test and arrested him. He was
taken to the police station and asked to take a breathalyzer test, which he states he refused because that he
did not understand it or the consequences of not taking the test. September 1997 PSI at 2-3. The
respondent pled guilty to DUI and received a "withheld judgment," a $1,000 fine ($500 suspended) and a
jail sentence of 180 days, that was all suspended except for five days of community service. His driver's
license was also suspended, but he was permitted to drive to work.

Upon learning of the DUI, the DOE sent the psychiatrist a letter asking whether the DUI arrest would alter
his evaluation. The psychiatrist reversed his opinion in view of this new incident. He found that the
respondent has a personality disorder — not otherwise specified and that he suffers from alcohol abuse.
Psychiatrist Revised Report (December 27, 1997). Subsequently, the respondent's security clearance was
suspended, and the Notification Letter was issued.

The respondent requested a hearing to resolve the issue of his eligibility for access authorization, and the
request was forwarded to the Office of Hearings and Appeals on April 13, 1998. At the hearing, the DOE
presented the testimony of the psychiatrist and a Personnel Security Specialist, and the respondent
presented his own testimony and the testimony of an alcohol evaluator for the state that evaluated him in
connection with an arrest for DUI.

II. The Relevant Facts

A. Personality Disorder

As noted above, in his first report, the psychiatrist found no indication that the respondent had a
personality disorder:

Psychological testing indicates, and clinical evaluation indicates, no current mental illness, personality
disorder, or chemical dependency. It is the opinion of this evaluator that his appearance of uncooperation
is the product of an extroverted nature in an individual who tends not to be insightful (refusing to answer
or give glib answers) to avoid unpleasant emotional issues.

Psychiatrist Report at 4.
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After being informed of the DUI arrest, the psychiatrist changed this diagnosis:

As suggested in the [first report], this individual tends to use denial (an unconscious defense mechanism)
to avoid emotional pain, but what is becoming more clear with added information is that this is tightly
associated with avoidance of responsibility for his actions. . . . The subject's denial of problems to avoid
responsibility for his actions is based in . . . Personality Disorder — NOS [Not Otherwise Specified] which
manifests itself in a pattern of lack of empathy, specialness — the rules not applying to him, arrogant
behavior in the face of authority, and proclivity to lie . . . .

Psychiatrist Revised Report at 1-2.

The psychiatrist explained at the hearing that it was the respondent's failure to report the DUI (not the fact
of the DUI itself) that led him to his personality disorder diagnosis. Transcript at 54, 64. The psychiatrist
stated that although he did not specifically ask whether the respondent had had other alcohol-related
incidents, he did ask whether there was anything else he should know. Transcript at 50. In addition, the
respondent told the psychiatrist that he had last been intoxicated in January 1997 even though the DUI was
in May 1997. The psychiatrist also viewed the respondent's failure to report the DUI to DOE as indicating
that he believes the rules do not apply to him. Transcript at 36-37. On this basis, the psychiatrist concluded
that the respondent does not take responsibility for his actions and suffers from a personality disorder. At
the hearing, however, the psychiatrist indicated that his diagnosis is "pretty fuzzy at this point." Transcript
at 139.

B. Alcohol Abuse

With respect to alcohol abuse, the record indicates that approximately once a week, the respondent
consumes between two to six beers in social situations. He may also occasionally consume less than two
beers. Transcript at 129-30. The psychiatrist did not base his diagnosis upon the amount of alcohol the
respondent consumes, but upon the impact of the respondent's alcohol use on his life. Transcript at 141-42.
According to the psychiatrist, this impact is reflected in his three convictions, in 1992 for domestic battery,
in 1995 for controlled substances, and in 1997 for DUI.

For a diagnosis of alcohol abuse, the American Psychiatric Association, Diagnostic and Statistical Manual
of Mental Disorders (4th ed. 1994) (DSM-IV), a standard reference work for diagnosing mental disorders,
generally requires a recurrent pattern of alcohol use that results within a 12- month period in significant
hazardous situations, failure to fulfill major role obligations, or legal or social problems. DSM-IV at 182-
83. The psychiatrist explained that while three incidents over five years would not normally constitute a
recurrent pattern of conduct, there may have been other alcohol-related incidents that have not come to
DOE's attention, such as driving under the influence where he was not stopped by the police. In addition,
he noted that you might consider as separate problems, the DUI, not reporting it to DOE, and not
mentioning it in his clinical interview. Transcript at 70-71. The psychiatrist further explained that his
diagnosis rested upon the assumption that the respondent was in fact driving with a blood alcohol content
higher than the legal limit. He stated that if the respondent's blood alcohol level was within the legal limit,
he would not have diagnosed alcohol abuse. Transcript at 143-44.

The respondent does not believe that either the domestic battery or the controlled substances charges
resulted from his use of alcohol. With respect to the DUI, he stated that he refused to take the breathalyzer
test because he did not understand the system. He strongly asserts that he was not guilty of the charge, and
he has submitted statements from the bartender and the person he was with the night in question. They
support the respondent's contention that he had between one and two beers. He stated that he pled guilty to
avoid the cost of contesting the charge and to ensure that he would retain his ability to drive to work.
Transcript at 100-01, 130- 31. The respondent also submitted a statement from his employer indicating
that there have been no problems with his work and a statement from a friend indicting that he is honest
and not a problem drinker.(3)
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II. Standard of Review

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding, where the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996). A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case
No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) and cases cited therein. This standard implies that if
there is doubt, the decision should be against granting or restoring a security clearance. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991).

DOE regulations provide that my opinion is to be based on a comprehensive, common-sense judgment,
after considering all relevant information, as to whether continuing the respondent's access authorization
would endanger the common defense and security and whether it would be clearly consistent with the
national interest. 10 C.F.R. § 710.7(a).(4)

III. Analysis

A. Alcohol Abuse

There is no clear answer to the question of whether the respondent suffers from alcohol abuse. Although
alcohol abuse generally requires a pattern of incidents over a 12-month period, the psychiatrist's reliance
upon three events over five years is not unreasonable under the circumstances of this case. The
psychiatrist's diagnosis is based upon the assumption that the respondent was in fact guilty of DUI. The
was a reasonable assumption under the circumstances. He further stated, however, that if that were not the
case he would not have made that diagnosis. The respondent has submitted statements of two witnesses
indicating that he had consumed less than two beers. If that were the case, it is unlikely, but not
impossible, that he was over the legal limit when he was stopped by the police. Thus, the validity of the
diagnosis of alcohol abuse rests upon the respondent's blood alcohol level at the time he was arrested.

There is no direct evidence of the respondent's blood alcohol level. While the statements submitted by the
respondent imply that the was not driving above the legal limit, those witnesses were not called to testify
and therefore were not subject to cross examination. I am therefore unable to give those unsworn
statements great weight.(5) Moreover, while it is understandable that the respondent would not want to
undertake the cost of defending the DUI charge and would want to ensure that he could continue to drive
to work, his apparent failure of the field sobriety test and his guilty plea to the charge cannot be
disregarded. As noted above, the respondent in this case has the burden of demonstrating that restoring his
access authorization would not be contrary to the national interest. The evidence submitted by the
respondent has not convinced me that he does not suffer from alcohol abuse. Because the respondent does
not believe that he has an alcohol problem, he offered no evidence of reformation or rehabilitation. I am
unable, therefore, to find that restoration of the respondent's access authorization would be in the national
interest.

B. Personality Disorder

As an initial matter, I find no evidence that the respondent intentionally lied or attempted to mislead the
psychiatrist. As discussed above, the respondent believed he was innocent (and continues to so believe) of
the DUI charge. Consequently, he was not lying when he stated that he believed he was last intoxicated in
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January 1997. Nor do I find any attempt to mislead when the respondent did not mention the DUI when
the psychiatrist asked if there was anything else he should know. That question is too nebulous and
subjective to form the basis for a finding of intentional deceit. Nonetheless, the psychiatrist's diagnosis
does not rest solely upon intentional lying. He stated that "I don't think that [the respondent] consciously
went about withholding information and lying. I think that this is an unconscious defense mechanism
process to minimize emotional pain and stress . . . ." Transcript at 56. According to the psychiatrist, the
respondent's failure to mention the DUI, led him to view the domestic battery and controlled substance
convictions in a different light. He became skeptical of the explanations that the respondent offered for
those incidents. Transcript at 34.

I am, however, seriously concerned with the manner in which the psychiatrist was asked to review his
diagnosis after DOE learned of the DUI. Although the psychiatrist testified that he did not believe another
clinical evaluation was necessary, Transcript at 37, I would have more confidence in the psychiatrist's
revised report had the respondent been given an opportunity to explain why he had not mentioned the
DUI and to answer any other questions the psychiatrist might have.(6) This is particularly relevant in this
case, since the psychiatrist himself concedes that his diagnosis of personality disorder is "pretty fuzzy." As
part of his evaluation, the psychiatrist administered the Minnesota Multiphasic Personality Inventory 2
(MMPI 2). Although this test did not reveal any psychological problems, the respondent did omit answers
to 7 of the more than 500 questions. As a result, the psychiatrist does not have great confidence in the
results of this test. Transcript at 25-26, 33-34. A second interview would have allowed the respondent to
provide answers to those questions and might have led the psychiatrist to accept the results of the test.

More significantly, however, the diagnosis of personality disorder was based in large part upon the DOE's
conclusion, which was stated in the letter requesting that the psychiatrist review his diagnosis, that the
respondent was required to report the DUI to DOE but did not do so. Transcript at 36. It is not clear that
the respondent was in fact required to report the DUI. A DOE security form signed by the respondent
indicated that the respondent should report arrests that occur during the period in which he holds a security
clearance. It did not state that he should report arrests while his application for a clearance was
pending.(7) In any event, I accept the respondent's testimony that he was unaware of any obligation to
report the DUI. Transcript at 101-02, 131, 133. A second clinical evaluation would have permitted him to
clarify why he did not report the DUI.

Moreover, DSM-IV states that personality disorders are diagnosed "only when they are inflexible,
maladaptive, and persisting and cause significant functional impairment or subjective distress." Id. at 633.
The record in this case is bereft of any evidence to a persisting functional impairment. The incidents
referred to above, do not alone seem to constitute the type of persisting functional impairment that the
DSM-IV contemplates. However, as the psychiatrist notes there might be additional incidents that we do
not know about. Cf. Transcript at 71.

In reviewing this matter, I am cognizant that while I have experience in resolving factual issues, I lack
formal medical training that would allow me to make a medical diagnosis. I also recognize that the
psychiatrist had to make his diagnosis based upon limited information — a single interview with the
respondent and records of the DOE investigation that were provided to him. His diagnosis can be only as
accurate as the information upon which it was based. As hearing officers have done in prior cases where a
diagnosis has been challenged, I have examined the facts to determine whether there is an adequate factual
basis for the diagnosis. See, e.g., Albuquerque Operations Office, VSO-0016, 25 DOE ¶ 82,757 at 85,548
(1995).

In the present case, I find an insufficient factual basis upon which to base the diagnosis personality
disorder — not otherwise specified. The diagnosis was based, in part, upon the incorrect assumption that
the respondent had violated a known obligation to report the DUI arrest to DOE. This mistaken factual
basis is particularly significant since according to the psychiatrist the diagnosis was already a close call. In
addition, I do not find evidence of a persisting functional impairment that the DSM-IV requires for this
diagnosis. Accordingly, I find no reason to believe that the respondent suffers from a personality disorder.

file:///cases/security/vso0016.htm
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IV. Conclusion

For the reasons set forth above, I conclude that with respect to the allegation under 10 C.F.R. § 710.8(j),
the respondent suffers from alcohol abuse. I do not find, however, sufficient evidence to support the
allegation under 10 C.F.R. § 710.8(h), that the respondent has a personality disorder. I find that the
respondent has failed to demonstrate that restoring his clearance would not endanger the common defense
and would be clearly consistent with the national interest. Accordingly, it is my opinion that the
respondent's access authorization should not be restored.

Bryan F. MacPherson

Hearing Officer

Office of Hearings and Appeals

Date:September 30, 1998

(1)Part 710 governs the resolution of questions concerning the eligibility of individuals for access to
classified matter or special nuclear material. This access authorization is commonly referred to as a
security clearance.

(2)DOE has not disputed the respondent's statement of the circumstances surrounding these two incidents.

(3)He also submitted a report of an alcohol evaluation that was conducted for the court as a result of the
DUI. That report indicated that the respondent did not have an alcohol problem. However, when called to
testify, the evaluator stated that he was unaware of the domestic

battery and controlled substances convictions and that they may make his conclusion invalid. Transcript at
161, 169.

(4)The factors I must consider in reaching my determination are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

(5)Consumption of two beers during a one-hour period by a man of average size (as is the respondent)
would not normally raise an average individual's blood alcohol above 0.05 percent. However, individuals
differ in their response to alcohol.

(6)To eliminate the possibility that the psychiatrist might be defensive about having possibly been misled,
it would have been preferable for the respondent to have been referred to a different psychiatrist. In this
regard, the respondent stated that at the conclusion of the clinical interview, as he was going into another
room to take the MMPI-2, that the psychiatrist told him "don't you go in there and try to lie, because if you
lie and we find out it pisses me off, and then there's recourse." Transcript at 148. The psychiatrist appeared
at the hearing to be very reasonable and competent. Nonetheless, if he made this statement, it raises some
concern about his ability to remain objective after learning that the respondent did not tell him about the
DUI. However, the psychiatrist was not present to respond to this testimony.

(7)Certainly, DOE would wish to know of arrests while clearance applications are pending. However, the
security acknowledgement, signed by the respondent on April 20, 1997, states in paragraph 9 that he will
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notify DOE of arrests "occurring during any period in which I may hold access authorization and which
occurred subsequent to the completion of the security forms which I executed on . . . ." (emphasis added).
As he did not hold a clearance at the time of the DUI arrest, this form did not according to its terms
require him to report it to DOE. The DOE Personnel Security Specialist testified that after conclusion of
the PSI (but not on the record) he advised the respondent to report any arrests. Transcript at 81-82. The
respondent, however, testified that he did not recall such an instruction. Transcript at 131-33. It is not
unreasonable for the respondent to have forgotten this instruction, if it was made, since it was inconsistent
with the written security acknowledgement that he had signed.
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DEPARTMENT OF ENERGY

OFF ICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: April 13, 1998

Case Number: VSO-0205

This Opinion concerns the eligibility of xxxxxxxxxx (the individual) for an access authorization. The
regulations governing eligibility for access authorization are set forth at 10 C.F.R. Part 710, "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." This
Opinion will consider whether, based on the testimony and other evidence presented in this proceeding,
the individual should be granted access authorization.

I. BACKGROUND

During a two week period in 1997 the individual took actions which will hereinafter be referred to as
suicide attempt #1 and suicide attempt #2. The day before suicide attempt #1 the individual had a session
with his Employee Assistance Program counselor (hereinafter the EAP Counselor). The EAP counselor’s
notes indicate that during that session the individual indicated that he and his wife were separated and that
she believed he had a bipolar condition and she wanted him to work on his anger before they worked to
rebuild their relationship. The notes indicate that during the session the individual admitted that he had
been out of control and physically abusive. During that session the EAP counselor provided the individual
with the names of programs at which he could receive treatment and help. One of those options was an
outpatient program at a local hospital (hereinafter referred to as the treatment facility). EAP Counselor’s
notes at 2.

Suicide attempt #1 occurred on the 1st of the month and consisted of the individual’s taking an overdose of
Lortab. The overdose, which was significantly below a lethal dose, caused him to sleep for 36 hours. On
the 4th of the month the individual was admitted to the outpatient counseling program at the treatment
facility recommended by the EAP counselor. On the 11th of the month he was evaluated by the
psychiatrist who is in charge of several programs at the treatment facility (hereinafter the evaluating
psychiatrist). The evaluating psychiatrist’s report indicates that

the individual reported that his mood has been going up and down. The final stressor was separation from

file:///persecc.htm#vso0205
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his wife and kids. . . . He had, a week and a half prior to admission, taken an overdose of 20-25 Lortab,
gone to sleep, hoping not to wake up. . . . Neurovegetative symptoms are positive for sleep disruption. He
normally gets 5-6 hours of sleep, awakening every couple of hours with racing thinking finding it difficult
to get back to sleep, not being able to shut off his mind. He has a past history, at times working 2-3 jobs,
feeling grandiose about the money he could make, not needing to sleep. He has also been irritable in the
past. He has a history of spouse abuse, physically, to get away when he feels under attack and unable to
handle.

Evaluating psychiatrist’s report at 1. (1)

The evaluating psychiatrist’s report indicates a diagnosis of bipolar-two disorder. On the basis of that
diagnosis, the evaluating psychiatrist initiated a medication and counseling program.

Suicide attempt #2 took place in the individual’s home on the 13th of the month and consisted of his
pulling the trigger of a loaded hand gun pointed at his head. The gun did not fire and the individual made
no further attempts to fire the gun. After that suicide attempt the individual’s wife called the police, who
convinced the individual he needed to receive help from an inpatient hospital program. At their suggestion
he agreed to check into the treatment facility. The treatment facility’s admitting physician indicated in his
notes that the individual was depressed with suicidal ideations. Tab 12. The individual was discharged
from the treatment facility’s inpatient program on the 16th. The treatment facility’s discharge summary
was signed by the evaluating psychiatrist. The discharge summary indicated that the individual suffered
from bipolar-two disorder which was responding to medication and therapy. Tab 12.

On the 25th of the month, the individual submitted a written report to his contractor employer that
indicated that on the day of suicide attempt #2 he had an argument with his wife during which she made
the comment that the individual would be better off dead. The report details the events beginning with
suicide attempt #2 that led to the individual’s three night inpatient hospitalization at the treatment facility.
The report concludes by indicating that he was currently in the third week of a four week rehabilitation
program at the treatment facility.

On the basis of the information that the individual provided in his report, the DOE security specialist
conducted two security interviews. The first was six weeks after the individual submitted his report
describing suicide attempt #2. The second security interview was five months after that report. Soon after
the second security interview, the DOE consulting psychiatrist met with the individual for two and a half
hours. He submitted a 12 page written report to the DOE (hereinafter the DOE consulting psychiatrist’s
report).

In his report the DOE consulting psychiatrist summarized the basis for his diagnosis that the individual
suffered from mood disorder and personality disorder with depressive episodes as follows:

[T]he past history of problems related to attitude, behavior, and relationship (interpersonal and work)
adjustments, in combination with the subject’s self-image insecurities, fear of rejection (or abandonment),
and an intense need to please and to be accepted, has strained the subject’s personality structure. . . . All
this has caused many self-defeating situations and events in the subject’s life, beginning in the teen years
or earlier and periodically emerging over the years as borderline or overt legal infractions. All this has
been associated with depression and anxiety feelings which the subject has experienced much over the
past 35 years or so.

DOE consulting psychiatrist’s report at 10.

The DOE consulting psychiatrist’s report indicated that the individual has the capability for proper
judgment in a situation where expectations are known. However, the report indicated that:

in distressful, emotionally straining situations, the subject’s self-defeating personality patterns dominate
the reaction to the stressor. . . . In my opinion, during these episodes, the subject has, as past behavior
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shows, acted out in an impulsive manner without considering the consequences.

DOE consulting psychiatrist’s report at 11.

The DOE commenced this administrative review proceeding by issuing a Notification Letter to the
individual which identified the derogatory information that cast doubt on the individual’s continued
eligibility for access authorization. 10 C.F.R. § 710.21. The Notification Letter indicated three security
concerns.

The first concern in the Notification Letter is that the individual “deliberately misrepresented, falsified or
omitted significant information from . . . a personnel security interview,” behavior subject to 10 C.F.R. §
710.8(f)(Criterion F). With respect to this criterion, the Notification Letter indicates that during his two
security interviews the individual provided different accounts of the events associated with his suicide
attempt #2. Notification Letter at I.1. Additionally, the Notification Letter indicates that the individual did
not divulge suicide attempt #1 during his first security interview. Notification Letter at I.2. Finally, the
Notification Letter supports its finding of a Criterion F concern by indicating the individual did not
accurately describe suicide attempt #2 during his second security interview. Notification Letter at I.3.

The second security concern specified in the Notification Letter is based on the DOE consulting
psychiatrist’s report finding that the individual has an illness or mental condition which may cause a
significant defect in judgment or reliability. Such a finding is a security concern pursuant to 10 C.F.R. §
710.8(h) (Criterion H).

The third security concern indicated in the Notification Letter is that the individual engaged in conduct
covered by 10 C.F.R. § 710.8(l) (Criterion L). Criterion L concerns unusual conduct or circumstances that
“tend to show the individual is not honest, reliable, or trustworthy . . .” With respect to this criterion, the
Notification Letter refers to a number of items including the individual’s two suicide attempts, his violent
behavior toward his wife, his failures to be honest about his problems and his failure to deal with his
depression and violent behavior.

After receiving the Notification Letter, the individual requested a hearing. In accordance with 10 C.F.R. §
710.25(e) and (g), the hearing was held. A hearing provides “the individual an opportunity of supporting
his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). Nine witnesses testified at the hearing.
The DOE office called the security specialist and the DOE consulting psychiatrist. The individual called
seven witnesses: (i) his evaluating psychiatrist, (ii) his EAP counselor, (iii) his wife, (iv) his wife’s best
friend, (v) a union representative, (vi) a co-worker and (vii) himself.

II. HEARING

During this proceeding it has been recognized by both parties that prior to and during the month of the
suicide attempts the individual was suffering from significant psychiatric problems. The diagnosis varied
between depression, dysthymia and bipolar-two. There is agreement that the symptoms include inability to
sleep, overworking, uncontrollable anger, poor communication skills, violence toward his wife and an
inability to discuss his problems. Having recognized that the diagnoses of the DOE consulting psychiatrist
and the evaluating psychiatrist were very similar, the attorney for the individual indicated in his opening
statement that the focus of his presentation at the hearing would be on the individual’s rehabilitation
efforts and his current mental condition. During his opening statement he said:

We’re going to look at the mental condition of [the individual] in [the month of the suicide attempts], and
we’re going to look at the mental condition of [the individual] today. That comparison will paint a clear
picture that although in [the month of the suicide attempts] [the individual] suffered from severe
depression . . . he no longer suffers from that condition today.

Transcript at 10.



Case No. VSO-0205, 27 DOE ¶ 82,776 (H.O. Wieker October 1, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0205.htm[11/29/2012 1:34:08 PM]

At the hearing the DOE consulting psychiatrist, the evaluating psychiatrist and the EAP counselor were
called as a panel to discuss their diagnoses, the rehabilitation program and the individual’s current
condition, including the likelihood of recurrence of unusual behavior that occurred as a result of his mental
condition (e.g., inability to honestly answer personal questions, inability to control anger, suicide attempts
and spousal violence).

1. Mental condition and its effect on judgment

The evaluating psychiatrist testified that he first saw the indi- vidual during the psychiatric evaluation that
he performed at the treatment facility. He testified that during that evaluation he diagnosed the individual
as suffering from a bipolar-two condition. According to the evaluating psychiatrist, bipolar-two means the
individual has episodes of depression and episodes of other symptoms. The evaluating psychiatrist
indicated that the other symptoms included racing thinking, the inability to sleep and grandiosity.
Transcript at 47. The DOE consulting psychiatrist testified that he agreed with the evaluating psychiatrist’s
diagnosis. Transcript at 48. The evaluating psychiatrist testified that at the time of his diagnosis the
individual’s mental condition caused a defect in his judgment and reliability. See Criterion H. In his
written evaluation, the DOE consulting psychiatrist concurs with the finding that the individual’s mental
condition causes a defect in the individual’s judgment and reliability. While there was additional
testimony about the nature of the suicide attempts and the level of domestic violence, there was no further
testimony or discussion regarding the proper diagnosis of the individual’s mental disorder.

2. Treatment

The evaluating psychiatrist indicated that his diagnosis of a bipolar-two mental condition was an important
distinction. He indicated that the individual had previously received medication on the basis of a diagnosis
of depression. This revised diagnosis indicated that the antidepressants that had been prescribed for the
individual may have made the individual’s condition worse. On the basis of his diagnosis of a bipolar
mental condition (mixed state), the evaluating psychiatrist testified that he

started two medicines at the same time using Wellbutrin, which was an antidepressant, which was the best
one for people who have bipolar illnesses, the least likely to get them more agitated, as well as . . . a low
dose of lithium in the form of Lithobid.

Transcript at 48. He testified that after he prescribed a combination of a mood stabilizer and an
antidepressant the individual reported that the outbursts with the family had disappeared. The individual
also reported that he was no longer depressed. Transcript at 53. The evaluating psychiatrist testified that
there were issues of initial compliance. However, he testified as time went on the individual has “became
a model patient, taking his medication, not altering the doses.” Transcript at 54. The evaluating psychiatrist
further testified that he believed that the problems during the early days of treatment have been solved by
adjusting the dosage of the medications he had prescribed for the individual. Transcript at 67.

The evaluating psychiatrist further testified that he started the individual on a counseling program at the
treatment facility. That counseling program was under the evaluating psychiatrist’s general supervision.
Transcript at 65. The counseling at the treatment facility was a one month program. The counseling was
primarily performed by counselors in group sessions. There were several individual sessions with a nurse.
The counseling was intensive during the individual’s three day hospitalization and several days a week for
the four weeks after the individual’s hospitalization. He completed his counseling and was discharged
from the treatment facility’s outpatient counseling program four weeks after suicide attempt #2. (2)

Since making his diagnosis of a bipolar-two condition, the evaluating psychiatrist has been responsible for
the individual’s medications. Transcript at 53. The evaluating psychiatrist’s testimony and notes indicate
that he met with the individual five times during the sixteen month period after his discharge from the
treatment facility. Transcript at 74. These five visits consisted of the evaluating psychiatrist’s interview
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that occurred at the time of the individual’s discharge from the treatment facility and four medication
adjustment sessions. Evaluating psychiatrist’s treatment notes. The purpose of the medication adjustment
sessions was to consider adjustments to the dosages of the individual’s medications. The evaluating
psychiatrist did not have any sessions with the individual that were designed for counseling. During the
medication adjustment sessions the evaluating psychiatrist made inquiries as to the individual’s mental
status. He was encouraged by the individual’s reports during the medication level review sessions that the
individual had developed a good therapeutic relationship with the EAP counselor. The evaluating
psychiatrist indicated that his EAP counselor and the individual “worked through many issues. We saw the
changes over time.” Transcript at 54. He further indicated:

I think [the EAP counselor] did an excellent job, you know. Every time I would see [the individual]
coming back for his medication appointment, I would check to see, you know, how things were going with
the marriage, how he was handling new stressors that were coming up. He seemed to be handling them just
fine.

Transcript at 55.

The EAP counselor testified that his focus in the sessions he had with the individual were on job
performance and productivity. Transcript at 88. He indicated that

the modality that we tend to use is brief therapy, which looks at the presenting problem, tries to do what
we can to take care of that presenting problem so that we get the employee back functioning where he’s
supposed to be.

Transcript at 88. He further indicated that “typically our role at EAP is assessment and referral.”
Transcript at 89. The treatment records of the EAP counselor indicated that he met with the individual four
times in the year and a half prior to his two suicide attempts and that he met with the individual six times
after his suicide attempts. (3)

The DOE consulting psychiatrist generally indicated that the type of treatment was appropriate. However,
he indicated that additional individual counseling and joint marriage counseling with his wife would
strengthen the counseling portion of the treatment program.

3. The Individual’s Current Condition

The evaluating psychiatrist testified about the current condition of the individual. He was asked if there is
any current impairment in the individual’s ability to answer questions posed to him by the DOE about his
personal life. He responded:

I think there’s been a significant change in his ability to be able to answer questions and be truthful. I
don’t think that there is any problem at this time.

Transcript at 59.

The evaluating psychiatrist was further asked whether the individual would act differently if he faced the
same circumstances that triggered the attempted suicides. The evaluating psychiatrist answered that he had
no doubt that the individual would behave differently. He indicated the reasons for his belief were:

I have watched how he has handled the stressors that have come up for him. I watched him go through a
neck surgery yet still remain civil within his marriage. I’ve seen him actually working on it during that
period of time. I’ve seen him handling his children even when there has been stress. The biggest stressor
that he has . . . is actually this hearing and this clearance. And as far as I’ve seen through the process he’s
been nothing but reasonable and up front with me about what has been happening even when he’s come
into the appointment. So I don’t have any problem.
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Transcript at 60.

The evaluating psychiatrist concluded by testifying that if he were to evaluate the individual’s mental
condition at this point he would find “adequate rehabilitation. I don’t think [the mental condition] impairs
his judgment or reliability at this time.” Transcript at 60.

When the EAP counselor was asked if he had any concerns about the individual’s future performance at
work or his truthfulness and honesty, he responded that he did not. He explained that response by
testifying in the following manner:

[W]ith anyone in a similar situation, as long as they keep doing what they’re doing I have no concerns. I
would have little concern about any kind of a problem developing as long as they keep doing what they’re
advised to do. If he continues with the medication, continues with the growth and the progress and the
things that he’s been doing, I have no concern about that at all.

Transcript at 97.

The DOE consulting psychiatrist testified that he thought the individual’s attitude is much better and he is
in recovery. However, he indicated he was “not sure that [his condition] is at a completely stable stage.”
Transcript at 118. He further testified that he believes the individual’s future behavior is unpredictable.
Transcript at 118. Finally, he indicated that he had two areas of concern regarding the individual’s candor.
The first dealt with the individual’s tendency to “brush off” a number of derogatory events that had
occurred since 1972 and the second dealt with the stability of his marriage. Transcript at 119.

III. ANALYSIS CRITERION H

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of
proceeding, the standard is designed to protect national security interests. The burden is on the individual
to come forward at the hearing with testimony or evidence to demonstrate that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.27(d). In this case I am asked to judge whether the individual has
been rehabilitated from his serious mental condition. The evaluating psychiatrist and the EAP counselor
both testified that the individual was rehabilitated while the DOE consulting psychiatrist testified that the
individual’s condition has improved but he is not fully rehabilitated.

When I view the totality of the evidence, I am not persuaded that the individual has shown rehabilitation
to the point that he no longer presents a security concern. The four central findings that form the basis for
my opinion are 1) I am not convinced by the evaluating psychiatrist’s opinion that the individual is
rehabilitated, 2) I am not convinced by the EAP counselor’s opinion that the individual is rehabilitated, 3) I
am not convinced that the individual has accurately described the activities that were part of his
rehabilitation effort or his current behavior, and 4) I agree with the DOE consulting psychiatrist that the
individual’s rehabilitation program has not been sufficient to demonstrate that the individual is
rehabilitated.

1. The evaluating psychiatrist’s opinion

The evaluating psychiatrist testified that the individual was rehabilitated. His testimony was clear and
specific. He based his opinion on two determinations. The first was a determination that the individual has
taken the proper dosage of his prescribed medicines for an extended period of time and a prediction that he
will continue to take the proper dosage. The second was a determination that the EAP counselor’s sessions
have helped the individual deal with his day to day problems that caused stress and exacerbated his erratic
behavior.



Case No. VSO-0205, 27 DOE ¶ 82,776 (H.O. Wieker October 1, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0205.htm[11/29/2012 1:34:08 PM]

With regard to the first area, the evaluating psychiatrist clearly believes that the individual will continue to
take his medication. I am not persuaded by his conclusion. The evidence shows that the contact between
the individual and the evaluating psychiatrist was limited. During the sixteen months since his discharge
the evaluating psychiatrist had four twenty-minute meetings with the individual. Transcript at 61. Those
meetings were on an as needed basis and scheduled by the individual. During those meetings the
evaluating psychiatrist focused on the levels of the individual’s medication. He asked the individual
questions about his mood and asked whether he had any specific problems. The individual self reported
his condition and there was no apparent effort by the evaluating psychiatrist to spend sufficient time with
the individual to evaluate whether those reports were accurate. I, therefore, do not believe the evaluating
psychiatrist was able to get to know the individual well enough to evaluate how the individual was coping
with day to day stress. Therefore, I am not convinced that the evaluating psychiatrist’s prediction that the
individual will continue to take his medication is based on sufficient knowledge. Accordingly, I do not
have confidence in it.

Second, the evaluating psychiatrist’s reliance on the EAP counselor’s sessions was misplaced. The
evaluating psychiatrist’s knowledge of those sessions came only through the individual’s own descriptions
of them. I do not believe the individual accurately described to the evaluating psychiatrist the counseling
he received from the EAP counselor. The individual had only three sessions with the EAP counselor in the
16 months after his discharge from the treatment facility’s outpatient program. However, the evaluating
psychiatrist’s testimony referred to the individual’s reports of regular follow up counseling with his EAP
counselor. The evaluating psychiatrist’s notes also indicate that the individual reported regular follow up
counseling with the EAP counselor. I interpreted that testimony to mean that the individual had a number
of sessions that occurred on a regular basis with the EAP counselor. I do not believe that the three sessions
within sixteen months that actually occurred constitute regular follow up sessions in a case of this nature
where there were two suicide attempts. I believe the evaluating psychiatrist thought there had been more
sessions than actually occurred. Since the reports from the individual to the evaluating psychiatrist gave
the evaluating psychiatrist the wrong impression, the second basis for his opinion is not well founded.

As indicated by the foregoing, my opinion is that the evaluating psychiatrist’s opinion is not based on full
and accurate information. There is an additional reason why I am not convinced by the evaluating
psychiatrist’s opinion that the individual is rehabilitated. In general when a psychiatrist testifies that an
individual is rehabilitated, he bases that opinion on a current psychiatric evaluation. In this case the
evaluating psychiatrist did not do a current evaluation. His initial evaluation of a bipolar-two condition
was seventeen months prior to the hearing. Since then, the evaluating psychiatrist had only limited contact
with the individual. Therefore, I would have expected a reevaluation before the evaluating psychiatrist
would provide a significantly revised prognosis for the individual. (4) In this case I believe his opinion
regarding rehabilitation is not convincing because there was no recent psychiatric evaluation to support his
finding that the individual has been rehabilitated.

2. The EAP counselor’s opinion

The EAP counselor testified that the individual is rehabilitated. Transcript at 98. He explained that
testimony by indicating his opinion that the individual is on the right track and that if he maintains his
current pattern of drug therapy he will not get into further trouble. However, his explanation indicates he
has not evaluated whether the individual has the ability to stay with his current program. Without an
evaluation and thoughtful opinion on that issue, his opinion that the individual is rehabilitated is of limited
value.

Moreover, the EAP counselor’s conclusion that the individual’s current program has been effective is not
well supported. The EAP counselor had six sessions with the individual after the evaluating psychiatrist’s
initial evaluation. Only three sessions took place after the individual’s discharge from the outpatient
program at the treatment facility. Those sessions were scheduled by the individual and were limited in
scope. Therefore, the EAP counselor did not seem to get to know this individual very well. For example,
the EAP counselor indicated that the individual was receiving counseling through the church during the
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period after discharge from the treatment facility. Transcript at 92. However, the testimony indicated that
there have only been two counseling sessions at the church and that counseling occurred several years
prior to the suicide attempts. Transcript at 145 and 165. Accordingly, because of the limited knowledge of
the EAP counselor, I give very little weight to his opinion.

3. Testimony regarding the individual’s current behavior

The individual has convinced me of certain changes in his behavior. However he has failed to convince me
that he has undertaken the rehabilitation activities he described and has failed to convince me that he has
eliminated erratic behavior at home. The witnesses that testified about his day to day activities and
behavior were his wife, a co-worker who lived down the street from the individual and the best friend of
his wife. The wife’s testimony supported the individual’s position that he was regularly taking his
medicine. She testified that she heard him in the bathroom every morning taking his medicine. Transcript
at 149. She also indicated her strong opinion that the individual will stay on his medicine and that he has
“never given me an inkling that he would not.” Transcript at 131. She also indicated that his erratic
behavior has not recurred. She testified that there are no blowups. Transcript at 131. “He is an honest
person, and he’s learned how to be honest. And I just think it’s remarkable.” Transcript at 131. She also
stated that he has stopped working so many hours. Transcript at 138.

The co-worker who knew the individual on and off the job provided support for the position that the
individual is currently controlling his behavior on the job. He testified “a couple of years ago he would
kind of get angry quickly like he had a short fuse, and I don’t see that in him anymore. He seems very
calm by comparison.” Transcript at 209.

The wife’s best friend testified that there were a number of problems including physical violence in the
marriage prior to suicide attempt #1. She indicated that “I can see a big improvement in [the individual]
over the last year.” Transcript at 219.

In the past the individual has had a tendency to be compulsive in the work environment and he tends to
work long hours to compensate for problems. I was convinced by the testimony that he has been
successful at reducing the number of hours he works. This clearly indicates that he is much more in
control of his daily life. This testimony is clearly in the individual’s favor.

However the testimony that indicated that he is controlling his temper at home and is now able to
communicate with others in stressful situations, did not convince me. The wife, co-worker and friend
provided testimony indicating improvements in the individual’s behavior. I am convinced by the co-
worker that the individual has learned to control his temper on the job. However, the wife’s testimony that
the individual has learned to control his temper at home and to be open and honest was not convincing.
Her testimony was very general and somewhat contradicted by her testimony that she only learned about
suicide attempt #1 through the individual’s attorney. Transcript at 141.

Moreover, there were others who could have provided detailed corroborating testimony about the
individual’s behavior at home that were not called by the individual as witnesses. These witnesses include
two of the individual’s adult children. One of those children lives at home; the other lives in a nearby
town. Also the individual’s parents were involved in his hospitalization and he lived with them during the
period he was involved in the treatment facility’s outpatient rehabilitation program. I believe the testimony
of the children and the individual’s parents would have provided details that could have corroborated the
wife’s general testimony regarding the individual’s day to day behavior during the last sixteen months.

Similarly, the testimony did not convince me that the individual actually spent the time on home study
which he reported. The individual testified that he and his wife developed skills to change their behavior
by reading books and pamphlets provided by the EAP counselor and the outpatient consulting program.
His wife testified that they “went through [the pamphlets] every single day discussing” the concepts.
Transcript at 130. In addition their testimony indicated that they spent a great deal of time doing home
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work exercises suggested by those pamphlets. The testimony suggested that the skills gained through their
readings and related exercises have permitted the individual to change his behavior. However, the
testimony regarding the nature of the home study work was very general. The testimony did give one brief
example of using a technique to organize and structure a discussion with one of their children about a car
repair. However, the work they did was not presented. Furthermore, there was no testimony that indicated
the number, names, or content of the books and pamphlets. Because of the limited amount of detail they
were willing to provide and their reluctance to discus the program, I believe they were not candid and
forthright in describing the amount of their home study work. Also, I do not believe that they realistically
evaluated the skills they developed from the home study. Therefore, I find the individual has failed to
provide sufficient testimony to convince me that his home study resulted in significant improvement in his
interpersonal skills.

I also note the same lack of candor in the individual’s response to other questions regarding his past
behavior. One example relates to his workmen’s compensation claims. I believe the individual attempted
to avoid those questions rather than provide his best recollection about those events. Transcript at 171. A
second example relates to the individual’s description of suicide attempt #1. In describing his actions at
the hearing he tried to minimize and rationalize his behavior. In my view, he made no attempt to honestly
provide his recollection of suicide attempt #1. Transcript at 173-77.

Finally, there is a lack of professional corroboration concerning the individual’s current behavior. The
individual has received only one counseling session (the EAP counselor) in the year since the individual’s
evaluation by the DOE consulting psychiatrist. Therefore, there was no professional counselor who has an
ongoing relationship with the individual who could provide an informed opinion about the individual’s
current behavior. This lack of a professional counselor’s testimony constitutes a further weakness in the
individual’s presentation about his current behavior.

4. The DOE consulting psychiatrist

I was convinced by the DOE consulting psychiatrist’s opinion that the individual “needs some marital
therapy, or I think some of the past stresses and disagreements are going to resurface again. . . .”
Transcript at 119. I find the DOE consulting psychiatrist’s reasoning to be well founded. I am troubled by
the individual’s failure to obtain such marital counseling when it was recommended by a number of
sources that were involved in his rehabilitation effort. For instance the discharge note from the individual’s
outpatient program state:

Recommend patient continue independent and marital counseling with [the EAP counselor] and [the EAP
counselor’s supervisor] and follow up with the [evaluating psychiatrist] for medical management for
depressive symptoms.

Tab 12. Also, the treatment plans and counseling notes from inpatient and outpatient counselors make it
clear that the counselors suggested marital counseling. Tab 12. Further, the evaluating psychiatrist’s notes,
the EAP counselor’s notes and the testimony of the wife’s best friend (Transcript at 220) all suggested
marital counseling. It seems clear that a number of professionals thought such counseling was an essential
portion of the individual’s rehabilitation program. His failure to follow through on that recommendation
(Transcript at 132, 136 and 145) or to openly admit that he has not followed that recommendation leads
me to find that he has not been fully committed to his rehabilitation program and has not fully recognized
the serious nature of his problems caused by his mental condition.

I was also persuaded by the DOE consulting psychiatrist’s conclusion that he could not be sure that the
individual would behave reasonably in the future. He testified that

. . . I have a hard time feeling that after some thirty- five years . . . of a dysfunctional life style and even
some blurring on illegal behaviors, why one can expect a person to change overnight, . . . I can’t be sure
that he’s going to always do the best thing in the best interest for him.
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Transcript at 122.

I found this testimony to be very strong. Seventeen months ago the individual had a serious mental
condition that was characterized by two suicide attempts and violence toward his wife. I agree with the
DOE consulting psychiatrist’s opinion that the individual’s activities in the seventeen months since his
diagnosis have been insufficient to indicate the individual has reached a level of rehabilitation at which it
is highly likely that he will be able to control his behavior in the future.

IV. SECURITY CONCERNS F AND L

During the hearing there was very little testimony related to security concerns F and L. My impression is
that the individual believed the actions that led to those concerns were related to his mental condition. He
apparently believed that if he showed rehabilitation from his mental condition, the DOE would no longer
consider those to be independent security concerns. While it is certain that rehabilitation from his mental
condition would be a mitigating factor to the F and L security concerns, I believe that he would need the
passage of additional time or significant additional corroborating testimony indicating those erratic
behaviors have not recurred in order to mitigate security concerns related to Criterion F and L. I also
believe that the individual’s lack of candor described above would indicate these security concerns have
not been mitigated. In any event, since I have not found rehabilitation from his mental condition, I can not
find that the individual has sufficiently mitigated those security concerns.

V. CONCLUSION

I have not been persuaded by the evidence brought forward in this case that granting the individual access
authorization would not endanger the common defense and would be clearly consistent with the national
interest. Accordingly, I find that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response with
20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: October 1, 1998

(1)The evaluating psychiatrist’s report is one of the numerous medical records obtained by the DOE from
the treatment facility. Those records are located at tab 12 of the DOE exhibit book. The records include
counseling notes, treatment plans, psychiatric evaluations, medical evaluations, and discharge notes from
the doctors, nurses and counselors that were involved with the individual at the treatment facility. Since
the documents are not numbered or organized, the citation to any document contained in that section will
be tab 12. Four documents were submitted by the individual. They will be cited by reference to their title.
The four documents are the evaluating psychiatrist’s treatment notes, the evaluating psychiatrist’s
discharge summary, the evaluating psychiatrist’s report and the EAP counselor’s treatment notes. The
evaluating psychiatrist’s report and discharge summary were submitted by both parties.
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(2)The evaluating psychiatrist testified that the events that are referred to as suicide attempt #1 and suicide
attempt #2 were not actually attempts by the individual to end his life but were intended by the individual
to be dramatic gestures to bring attention to his emotional distress. Even with their

different characterizations of the individual’s actions, the two psychiatrists have very similar diagnoses of
the individual.

(3)Three of those six sessions were during the month of the suicide attempts. There was one session in
each of the next two months. The final session was nine months later. There was also one walk-in meeting
with the EAP counselor’s supervisor. That meeting occurred two months prior to the Hearing. EAP
counselor’s treatment notes.

(4)He was not asked at the hearing why he did not perform such an evaluation.
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under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

August 24, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:May 13, 1998

Case Number: VSO-0207

This Opinion concerns the eligibility of xxxxxxxxxxxx (the individual) for continued access authorization
(1) under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access to Classified Matter
or Special Nuclear Material.” The individual’s access authorization was suspended by one of the
Department of Energy’s (DOE) Operations Offices. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored.

I. Procedural Background

The individual has been employed for twenty years by a contractor at a DOE facility in a position that
requires an access authorization. During this period, the individual has been required to participate in
random drug tests. On December 29, 1997, the individual participated in a random drug test at the facility.
On January 6, 1998, a physician from the on-site medical department at the facility informed the
individual that her urine sample tested positive for marijuana.

On January 13, 1998, a Personnel Security Specialist from the local DOE Security Office conducted a
Personnel Security Interview (January 13 PSI) with the individual regarding her marijuana use. During the
PSI, the individual explained the circumstances under which she maintains she inadvertently used
marijuana one time on December 27, 1997. In addition, the individual admitted to having knowledge of the
DOE’s policy prohibiting the use of illegal drugs. On February 10, 1998, the individual voluntarily
submitted to a psychophysiological detection of deception (polygraph) examination, in which “deception
was indicated, supported by confession,” and a second Personnel

Security Interview (February 10 PSI) following the polygraph testing.

On April 16, 1998, the DOE commenced this administrative review proceeding by issuing a

http://www.oha.doe.gov/persecc.htm#vso0207
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Notification Letter to the individual which identified the derogatory information that cast doubt on her
continued eligibility for access authorization. See 10 C.F.R. § 710.21. The Notification Letter charged that
the individual “deliberately misrepresented, falsified, or omitted significant information from . . . a
personnel security interview,” behavior subject to 10 C.F.R. § 710.8(f) (Criterion F). With respect to this
criterion, the Notification Letter alleges that the individual denied knowingly using marijuana during the
January 13 PSI, but admitted that she used illegal drugs during the February 10 polygraph test.

The Notification Letter further stated that, pursuant to a random drug screening performed by her
employer, a urine specimen provided by the individual on December 29, 1997, was determined to be
positive for the presence of marijuana. In addition, it stated that during a polygraph test and a PSI
conducted on February 10, 1998, concerning this matter, the individual admitted to smoking marijuana on
December 26 or 27, 1997. According to the DOE, this derogatory information concerning the individual’s
marijuana use falls within the purview of 10 C.F.R. § 710.8(k) (Criterion K), finding that the individual
“[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics,
etc.) except as prescribed or administered by a physician licenced to dispense drugs in the practice of
medicine, or as otherwise authorized by law.” 10 C.F.R. § 710.8(k).

Finally, the Notification Letter charged that the individual engaged in conduct subject to 10 C.F.R. §
710.8(l) (Criterion L). Criterion L concerns unusual conduct or circumstances that “tend to show [the
individual] is not honest, reliable, or trustworthy, or that furnishes a reason to believe that she may be
subject to pressure or duress that may cause her to act contrary to the best interests of national security.”
10 C.F.R. § 710.8(l). With respect to this criterion, the Notification Letter alleges that the individual tested
positive for marijuana, denied intentional use of marijuana, verified her signature on a 1977 drug
certification form, and admitted to having knowledge of the DOE’s policy prohibiting the use of illegal
drugs.

On April 30, 1998, the individual filed a response (April 30 Response) to the matters raised in the
Notification Letter and requested an administrative review hearing to resolve those matters. The DOE
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA) Director
pursuant to the provisions of 10 C.F.R. § 710.25(a) on May 13, 1998. The OHA Director appointed me as
Hearing Officer in this case on May 19, 1998. 10 C.F.R. § 710.25(b). I subsequently convened a hearing in
this matter. See 10 C.F.R. § 710.25(g). At the hearing, the DOE Counsel called two witnesses: the
individual and a DOE Personnel Security Specialist. The individual, who was represented by a union
official, elected to call four witnesses: her husband, her sister-in-law, her supervisor and a co-worker. She
also testified on her own behalf. I received the transcript of the hearing (Tr.) and closed the record in this
case on July 24, 1998.

II. Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The applicable
regulations state that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving questions about the
individual’s access authorization, I must consider the relevant factors and circumstances connected with
the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent and seriousness of the conduct; the circumstances surrounding her conduct, to include
knowledgeable participation; the frequency and recency of her conduct; the age and maturity at the time of
the conduct; the voluntariness of her participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation of her conduct; the potential for pressure, coercion,
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exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

In a DOE administrative review proceeding under 10 C.F.R. Part 710, we are dealing with a standard
designed to protect national security interests. A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). In cases where
there is evidence of a positive drug test, in order for the clearance holder to prevail, the record must
contain convincing evidence mitigating the security concern related to illegal drug use. Personnel Security
Review (Case No. VSA-0088), 26 DOE ¶ 83,003 at 86,517 (1996); Personnel Security Hearing (Case No.
VSO-0051), 25 DOE ¶ 82,784 (1995), aff’d, Personnel Security Review (Case No. VSA-0051), 25 DOE ¶
83,012 (1996) (individual failed to show that passive inhalation of marijuana smoke at a night club caused
his positive drug test); Personnel Security Hearing (Case No. VSO-0019), 25 DOE ¶ 82,759 (1995) (VSO-
0019), request for review dismissed, Personnel Security Review (Case No. VSA-0019), December 4, 1995.
In other words, the record must contain evidence that offers an explanation for the positive drug test,
establishes the truthfulness of the explanation, and demonstrates that the explanation mitigates the DOE's
security concerns.

III. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in this case
and the testimony of the witnesses presented at the hearing. After due deliberation, it is my opinion that
the individual’s access authorization should not be restored because I believe that such restoration would
not be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific findings I make in
support of this recommendation are discussed below.

A. Findings of Fact

During her PSIs, in her April 30 Response and at the hearing, the individual recounted the circumstances
surrounding her illegal drug use. According to the individual, on December 26 or 27, 1998, two men and a
woman from her husband’s childhood neighborhood, with whom they rarely if ever associated,
unexpectedly stopped by the home of the individual and her husband. February 13 PSI Transcript at 6; Tr.
at 56, 104. They were smoking cigars when they entered the house. The individual, who testified that she
had stopped smoking cigarettes more than three years ago and that she and her husband had been drinking
eggnog with brandy before the visitors arrived, commented that the cigars smelled good, and both she and
her husband accepted and smoked one when it was offered to them. January 13 PSI Tr. at 9-10; February
10 PSI Tr. at 6-8; Tr. at 56-57. At some point later, she felt that there was something strange about the
cigar and had a sense that it might make her sick, and shortly thereafter stopped smoking her cigar.
February 10 PSI Tr. at 8; Tr. at 57. While she was smoking the cigar, she had asked her husband if he
found anything strange about the cigars, and he responded that he did not. February 10 PSI Tr. at 8. When
the visitors left, they took all the cigars with them. Tr. at 57-58; January 13 PSI Transcript at 20. Two
days later the individual participated in a random drug screening. January 13 PSI Tr. at 11.

Soon after the screening, the individual’s husband ran into one of the visitors at a video store, who asked
the husband his impression of the cigars. Tr. at 58; January 13 PSI Tr. at 10. Although the visitor did not
state explicitly that the cigars contained any illegal substances, the individual’s husband interpreted his
secretive, smirking behavior to mean that the cigars had been adulterated in some manner. When the
husband reported this interaction to the individual, she told him that she had just participated in a drug
test. January 13 PSI Tr. at 11 (individual’s testimony); Tr. at 97-99 (husband’s testimony). She then spoke
with her sister-in-law, a nurse, about whether the test results could be affected by her smoking the cigar, if
it had contained drugs. January 13 PSI at 11 (individual’s testimony); Tr. at 106-108 (testimony of
individual’s sister-in-law). A few days later, the individual was informed that the results of her drug
screening were positive.
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In the absence of any evidence to the contrary, I make the following findings of fact. Shortly after
Christmas, 1997, uninvited and unexpected visitors offered the individual a cigar containing marijuana,
which she accepted and smoked. While she was smoking the cigar, she gathered the sense that something
was unusual about the cigar, and at some point thereafter she stopped smoking it. A random drug
screening in which she participated within the next few days produced a result that indicated that the
individual had used marijuana.

The real issue in this case is whether the individual knowingly used marijuana. This matter is critical to
two aspects of this case. First, if she knowingly used marijuana, then she falsified information in her
January 13 PSI, when she contended that she had not knowingly used marijuana. Second, if she did not
knowingly use marijuana, then she did not falsify information during that PSI and, moreover, her lack of
willfulness must be considered toward mitigation of the drug charge. The individual has stated
consistently that she had no idea that the cigar contained marijuana or any other unusual substance at the
time she began to smoke it. February 10 PSI Tr. at 8; April 30 Response; Tr. at 57. Moreover, she has
testified consistently that smoking the cigar made her feel nauseated and strange. February 10 PSI Tr. at 8;
Tr. at 64. Except at the post-polygraph interview, she has consistently stated that she suspected that the
cigars contained something unusual, but not recognizable, and as a result she stopped smoking hers.
February 10 PSI Tr. at 9. She also maintained that her suspicion was no more than just a suspicion until
her husband reported his encounter at the video store with one of the visitors, and was not confirmed until
she received word of her positive drug test results. See, e.g., January 13 PSI Tr. at 10; February 10 PSI Tr.
at 11; Tr. at 67. Nevertheless, in an interview with the polygrapher after the polygraph test, she admitted
that she knew at the time that she was smoking marijuana and continued to smoke it. See Exhibit 11; Tr. at
77-78. Immediately thereafter, however, during the February 10 PSI, she restated her previous position:
that she sensed that something was different about the cigar she was smoking but she did not know what,
smoked a bit more to try to figure it out, then stopped smoking altogether. February 10 PSI Tr. at 9.

The DOE submitted into evidence at the hearing a videotape of the portion of the post-polygraph interview
conducted by the polygrapher. Exhibit 11. The videotape was played during the hearing, in order to
produce evidence of the individual’s admission that she knowingly used marijuana. During her testimony
at the hearing, the individual was given an opportunity to present her version of what transpired. She did
not challenge the authenticity and accuracy of the videotape that contained her admission. Tr. at 75-77.
She did, however, offer an explanation for her admission. She testified that she was extremely nervous
before the polygraph, and was frightened and intimidated by the procedure. February 10 PSI Tr. at 24; Tr.
at 70-71. According to her testimony, after the test but before the video-recorded portion of the interview
occurred, the polygrapher interrogated her in a manner she characterized as frightening. Tr. at 72-73, 75.
According to the individual, the polygrapher then questioned her in a less aggressive manner, during the
portion of the interview that was recorded on the videotape submitted as Exhibit 11. Tr. at 75-76. She
testified at the hearing that the cumulative effect of the polygrapher’s behavior, especially during the
session preceding the period recorded in Exhibit 11, made her feel that she had to “give an answer for
something.” Tr. at 75. The testimony continued:

Q. Number one, were you scared to death –

A. Yeah.

Q. -- while this little bit right here was being taped?

A. Yeah, yeah.

Q. Do you feel like this person that was interviewing you was leading you into answers?

A. Yeah.

Q. Do you feel . . . that this person that was interviewing you basically tried to force a confession from
you?
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A. That’s what I’m saying, I felt like I had to say something-- you know, whatever came out, I had to say
something.

Tr. at 78.

I have reviewed the videotape carefully for evidence that supports the allegations of coercion the
individual raised at the hearing. I find that, although the individual was clearly not at ease during the
videotaped portion of the post-polygraph interview, her demeanor was generally calm. In addition, I find
that the polygrapher interrogated her aggressively and clearly pressured her to admit to using marijuana
knowingly. Nevertheless, I observed no evidence of threats or coercion, either in the conduct of the
polygrapher or in the reactions of the individual. I cannot conclude that he extracted from her an
admission that is not reliable due to the circumstances under which it was obtained. Furthermore, because
the individual made this statement against her own interest, I accord the admission significant weight.

The evidence in this case indicates that the individual has presented the DOE with two mutually exclusive
statements regarding whether she knowingly used marijuana in late December 1997. Consequently, I find
that the evidence before me regarding the individual’s knowledge of the presence of marijuana in the cigar
she smoked is inconsistent and cannot be reconciled. Because I have substantial doubt as to which
statement is in fact true, I will not make a finding as to whether she knowingly smoked marijuana.

B. Criterion F

The DOE alleges that the individual engaged in behavior that falls within Criterion F when she deliberately
falsified information during a PSI that took place on January 13, 1998. The evidence in the record that
concerns this charge is as follows. At the January 13 PSI, the individual stated that she did not suspect that
the cigar she smoked contained any drugs until days after she smoked it, nor did she ever intend to use
drugs. January 13 PSI Tr. at 10, 23. During an interview conducted following a polygraph examination to
which the individual voluntarily submitted, she admitted that she had known that there were drugs in the
cigar while she was smoking it, and continued to smoke it. Exhibit 11. For the reasons below, I find that
the individual’s explanations of her state of mind are inconsistent and that the individual falsified
information either during her January 13 PSI or during her post-polygraph interview. Such dishonesty in
the context of a PSI runs counter to the trust upon which the conferring of a security clearance is
premised. See Personnel Security Hearing, Case No. VSO-0152, 26 DOE ¶ 82,787 (1997); Personnel
Security Hearing, Case No. VSO-0125, 26 DOE ¶ 82,774 (1997).

As I have stated above, because I find these statements to be inconsistent, I am left with substantial doubt
as to the truth of her knowledge and intent to use marijuana. It is my opinion that the statements the
individual made consistently throughout this proceeding cannot be reconciled with the statement she made
at the post-polygraph interview. It is possible, as she maintains, that the content of her admission is not
true, in which case she told the truth at the January 13 PSI. However, I found above that her admission is
not inherently unreliable, because I am not convinced by her testimony that her admission was obtained
under conditions so adverse that they undermine its validity. This leads me to conclude that the individual
admitted knowing use of marijuana with full understanding and intention. On the other hand, she may
have in fact falsified information during the January 13 PSI, as claimed in the Notification Letter, and told
the truth in her admission to the polygrapher. Under either scenario, the evidence presented in this case
contains inconsistencies in the statements given by the individual. These inconsistencies constitute
derogatory information within the framework of a Criterion F charge.

A finding of derogatory information does not end the evaluation of the evidence concerning the
individual’s eligibility for access authorization. Such a finding shifts the burden of persuasion to the
individual in cases involving national security issues. Personnel Security Hearing, Case No. VSO- 0002,
24 DOE ¶ 82,752 at 85,511 (1995). The individual in this case has not met this burden by mitigating the
concerns inherent in inconsistent information. Because I cannot reconcile these inconsistencies, I have
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substantial doubt as to which statement is true. As a result, I cannot resolve the DOE’s concern that the
individual made false statements during the January 13 PSI. For these reasons, I conclude that valid
security concerns exist relating to 10 C.F.R. § 710.8(f) and that the individual has failed to mitigate those
concerns.

C. Criterion K

Illegal drug use, in this case marijuana, raises a security concern for DOE (Criterion K) because it may
reflect on an inability to safeguard classified information and secret nuclear material. Tr. at 47- 48. As
explained by the Personnel Security Specialist during the hearing, an individual involved with illegal drugs
shows that she has disregarded state and federal laws prohibiting such use. Tr. at 48. The DOE is further
concerned that if the drug abuser chooses to break certain laws, he or she may also choose to break
regulations that govern the protection of classified information. Id. See Personnel Security Hearing, Case
No. VSO-0116, 26 DOE ¶ 82,765 at 85,602 (1997) (citing Personnel Security Hearing, Case No. VSO-
0013, 25 DOE ¶ 82,752 at 85,512 (1995)). In addition, an individual involved with illegal drugs may
become susceptible to blackmail, coercion or bribery in order to conceal her use. Tr. at 51.

After considering the evidence in this case that the individual smoked marijuana and knew of the DOE’s
drug policy prohibiting such use, I find that there is reliable, derogatory information that creates a
substantial doubt concerning the individual’s continued eligibility for access authorization. 10 C.F.R. §
710.9. Accordingly, I will consider below whether the individual has made a showing of mitigating facts
and circumstances sufficient to overcome the DOE’s security concerns arising from her use of marijuana
in spite of her awareness of the DOE’s drug policy prohibiting such use.

In cases where there is evidence of a positive drug test, an affected individual must provide convincing
evidence mitigating the security concerns related to the illegal drug use. Personnel Security Hearing, Case
No. VSO-0102, 26 DOE ¶ 82,763 at 85,587 (1996) (citing Personnel Security Hearing, Case No. VSO-
0051, 25 DOE ¶ 82,784 (1995)); Personnel Security Hearing, Case No. VSO-0019, 25 DOE ¶ 82,759
(1995). “It is therefore the obligation of the individual to offer an explanation for the positive drug test that
mitigates the DOE’s security concerns and to establish the truthfulness of the explanation.”Personnel
Security Review, 26 DOE ¶ 83,001 at 86,506 (1996). In the present case, I have reached the opinion that
the individual has not successfully carried her burden in this regard.

At her two PSIs and at the hearing, the individual was consistent in her account of the circumstances
surrounding her marijuana usage. The substance of her recitation of those circumstances has been
summarized above. The individual asserts that the DOE’s security concerns regarding her marijuana use
are mitigated because she smoked the marijuana with no knowledge or intention. In addition to her
recounting of the events in a manner that attempts to explain how she came to smoke marijuana
unintentionally, the individual presented evidence of her personal anti-drug stance. That stance is based
not only on her knowledge of individuals who have suffered because of drug abuse, such as her former
best friend, January 13 PSI Tr. at 16, and two of her brothers, January 13 PSI at 24, but also on a strong
desire to keep her young adult son from being attracted to drugs. See, e.g., January 13 PSI Tr. at 13, 23;
Tr. at 67.

Furthermore, the individual called as witnesses her husband, her sister-in-law, a supervisor and a co-
worker. Her husband testified that he also accepted and smoked a cigar when offered, corroborated the
individual’s account of his encounter with one of the visitors at the video store, and acknowledged that he
shared his wife’s concern for keeping their son away from drugs. Tr. at 96- 100. Her sister-in-law
confirmed that the individual told her about her suspicions about the cigars shortly after her husband
reported his conversation with one of the visitors. Tr. at 106-107. The individual’s supervisor of nearly
five years testified that the individual’s marijuana use was “totally out of character” and “not something I
would expect her to do.” Tr. at 112. In addition, the supervisor stated that she had received management
training in drug awareness and has not recognized any signs of abuse in the individual. Tr. at 114. A co-
worker of the individual, who has known and worked with the individual for at least 14 years, testified that
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she was a good worker and that he had never seen her at work under the influence of alcohol or drugs. Id.
at 118. (2)

Based on the evidence presented in this proceeding, I find that the individual has not established to my
satisfaction that she unintentionally used marijuana. Although there is significant evidence that supports
the individual’s assertion that this usage of marijuana was an isolated occurrence, I maintain substantial
doubt as to whether this usage, even if isolated, was truly unintentional, as the individual contends. This
concern arises, as in Criterion F, as the result of the individual’s admission in her post- polygraph
interview, that she knew there were drugs in the cigar she was smoking and yet continued to smoke it.
Despite the accretion of statements by the individual, her husband and her sister-in-law, her admission,
which I find at least as reliable as those statements, strongly undermines finding that the individual had no
knowledge or intention of using marijuana while she was smoking the cigar. Because substantial doubt
clouds such a finding, the individual has not successfully mitigated the DOE’s security concerns about
marijuana usage by means of this contention.

Another approach to mitigation of security concerns is available by demonstrating adequate reformation or
rehabilitation that alleviates the DOE’s legitimate security concerns that the individual’s marijuana use
might recur. This office has previously stated that:

the duration and frequency of an individual’s marijuana use are factors crucial in ascertaining the degree
of rehabilitation or reformation which must be demonstrated by an individual seeking to mitigate concerns
arising from drug use. For example, concerns over drug use can be mitigated even in cases of recent drug
use where the usage was an isolated incident or an event infrequent enough to warrant acceptance of the
individual’s assurance that he/she will not be involved with drugs while holding a DOE access
authorization.

Personnel Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 (1997) (citingPersonnel Security
Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763 at 85,588 (1996)). Based on the totality of the record
before me, I do not find sufficient evidence in this case to accept the individual’s assurance that she will
not use marijuana again, in mitigation of the DOE’s legitimate security concerns.

When considering whether an individual has demonstrated a degree of rehabilitation or reformation that
mitigates the DOE’s security concerns, we generally consider the testimony of any professionals who have
provided or are providing counseling to the individual. See, e.g., Personnel Security Hearing, Case No.
VSO-0192, 27 DOE ¶ 82,766 at 85,600 (1998). However, in the present case, the medical professionals
who reviewed the circumstances of the positive drug screen result determined that no counseling was
indicated. Exhibit 2 at 6 and Exhibit 16. As a result, we have no professional opinions or prognoses to
consider here. This recommendation was based, at least in part, on the professionals’ acceptance of the
individual’s reporting that she had been unaware of the presence of marijuana in the cigar. Exhibit 16.
Because I have substantial doubts about whether the marijuana usage was in fact unintentional, I accord
this professional assessment little weight as a predictor of the likelihood that the individual will smoke
marijuana in the future. In her favor, however, are the negative results, stipulated to by the individual and
the DOE, of numerous random drug tests, including two administered since her positive test in December
1997. However, because the individual has maintained that her use was unintentional, it is difficult for me
to accept any reassurances from her that she will not repeat her behavior. If there were no voluntariness
associated with her use of marijuana in December 1997, as she claims, then the circumstances were
beyond her control, and no amount of commitment or good intention on her part can prevent recurrence.
Again in her favor, she stated at a PSI that this proceeding has made her more aware of the dangers of
“taking people . . . at face value.” January 13 PSI Tr. at 22; see also Tr. at 84. She also indicated in her
response to the notification letter that she appreciated the mistake she had made by accepting a cigar from
a mere acquaintance. April 30 Response. Nevertheless, after considering the totality of the evidence in the
record, it is my opinion that the there is insufficient evidence of reformation or rehabilitation to mitigate
the DOE’s security concerns regarding the individual’s use of marijuana.
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D. Criterion L

The DOE also questions the individual’s honesty, reliability and trustworthiness under Criterion L. To
support its charges under Criterion L, the DOE asserts that the individual knew of the DOE’s and
contractor’s drug-free policies, had signed a drug certification when she started her position 20 years ago,
and denied intentionally using marijuana. The individual clearly used marijuana in spite of her awareness
of the DOE’s and the contractor’s drug-free policies prohibiting such use. Although any violation of DOE
drug policy is a very serious matter, it is possible for an individual to mitigate the DOE’s security
concerns. In making this determination, I must again consider the relevant factors and circumstances
connected with the individual’s conduct. These factors, which I outlined above, are set forth at 10 C.F.R. §
710.7(c). Having reviewed the evidence in light of these factors, I find that the individual has not
satisfactorily mitigated the security concerns raised by her violation of DOE drug policy.

The DOE’s security concerns under Criterion L are that individuals with access authorization must be
trustworthy, reliable, and not susceptible to pressure to divulge classified information. Tr. at 51. An
individual who uses marijuana has violated federal law as well as DOE policy, which is unusual conduct,
and is not trustworthy or reliable. As with the other criteria, this concern could be mitigated by showing
that the usage was not intentional, because if the individual lacked the willful intent to violate the law, she
could not be held responsible for that breach of trust. In the present case, however, the individual has not
successfully established that she used marijuana unintentionally. Instead, the evidence raises substantial
doubt about her knowledge and intent. The individual’s failure to resolve those doubts prevents the
individual from achieving mitigation of this security concern. Consequently, I am not convinced of her
honesty, reliability, or trustworthiness. In addition, the fact that the individual has herself made mutually
exclusive statements casts a shadow on her honesty and trustworthiness. I therefore find that the DOE had
raised legitimate and unmitigated security concerns under Criterion L.

IV. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(f), (k) and (l) in
suspending the individual’s access authorization. I also find that, although the record contains some
evidence that tends to demonstrate that the individual lacked the intent and knowledge to willfully smoke
marijuana, the individual failed to present sufficient mitigating circumstances to overcome the legitimate
concerns of DOE security, within an acceptable level of risk. Her mutually inconsistent explanations of the
conditions under which she smoked marijuana, as well as the positive drug test results, raise substantial
doubt in my mind as to whether she falsified information she provided to the DOE, intentionally smoked
marijuana, and is honest, reliable, and trustworthy. I therefore find that restoring the individual’s access
authorization would not be clearly consistent with the national interest. Accordingly, it is my opinion that
the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and must be served on the other party. The
party seeking review of the Opinion must file a statement identifying the issues that it wishes to contest
within 15 calendar days after the party files its request for review. The party seeking review must serve a
copy of its statement on the other party, who may file a response within 20 days of receipt of the
statement. 10 C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the
following address:

Director

Office of Safeguards and Security, NN-51
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Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

William Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: August 24, 1998

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).

(2)The record contains additional evidence that supports the individual’s assertion that her use of
marijuana was an isolated event. The individual and the DOE stipulated that she had at least one random
drug screen per two years since the facility instituted its substance abuse prevention program 15 years ago,
and at least one random drug screen per year since 1994. The results (excluding the test administered on
December 29, 1997) were all negative. Since the December 29 test at issue in this case, the individual has
participated in two random drug tests, the results of which were negative. She was most recently tested on
July 1, 1998. In addition, the Personnel Security Specialist who conducted the PSIs in this proceeding
testified that, other than the individual’s admission that she experimented with marijuana in high school,
there is no drug-related derogatory information in the individual’s personnel security file. Tr. at 43-44.
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September 10, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: May 14, 1998

Case Number: VSO-0208

This Opinion concerns the eligibility of XXXXXXX (hereinafter referred to as "the Individual") to retain a
level “Q” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The
Department of Energy's XXXXXXXXXX (DOE) suspended the Individual's access authorization under
the provisions of Part 710. This Opinion considers whether, on the basis of the evidence and testimony in
this proceeding, the Individual's access authorization should be restored. For the reasons stated below, it is
my opinion that the Individual's access authorization should not be restored at the present time.

I. BACKGROUND

The events leading to the present proceeding began when the Individual's employer administered a random
drug-screening test to the Individual. Because the Individual tested positive for marijuana, a Personnel
Security Interview (PSI) of the Individual was conducted on March 6, 1998. During this PSI the Individual
admitted he had recently used marijuana on one occasion. DOE Exhibit 1 at 6. Because the PSI failed to
resolve the security concerns raised by the Individual's marijuana use, his access authorization was
suspended and an administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The DOE then
issued a letter notifying the Individual that information the DOE possessed created a substantial doubt
concerning his continued eligibility for access authorization (the Notification Letter). The Notification
Letter specifies two areas of derogatory information described in 10 C.F.R. § 710.8. First, the Notification
Letter alleges that the Individual has trafficked in, sold, transferred, possessed, or experimented with an
illicit drug. 10 C.F.R. § 710.8(k). Second, the Notification Letter charges that the Individual has “engaged
in unusual conduct or is subject to circumstances which tend to show that [he] is not honest, reliable, or
trustworthy; or which furnishes reason to believe that [he] may be subject to pressure, coercion,
exploitation, or duress which may cause [him] to act contrary to the best interests of the national security.”
10 C.F.R. § 710.8(l). The Individual filed a request for a hearing in which he made a general denial of the
allegations contained in the Notification Letter. This request was forwarded to the Office of Hearings and
Appeals (OHA) and I was appointed as Hearing Officer.
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At the hearing, the DOE presented one witness: the DOE Personnel Security Specialist. The Individual
testified on his own behalf. The record of this proceeding was closed on August 27, 1998, when OHA
received a copy of the transcript of the hearing. See Transcript of Hearing, Case No. VSO-0208
(hereinafter cited as “Tr.”).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § 710.7(c); § 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility
for an access authorization. 10 C.F.R. § 710.9(a). The individual must then resolve that question by
convincing the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). In the present
case, the Individual has not convinced me that restoring his security clearance is clearly in the national
interest.

III. FINDINGS OF LAW AND FACT

A. Criterion K

The Individual candidly admits his history of marijuana use. According to the Individual, his drug use
began in the late 1970's while he was attending high school. The Individual described his drug use during
his high school education as occasional experimentation. March 6, 1998 Personal Security Interview at 10-
13. The Individual also acknowledges smoking a marijuana cigarette in 1985 or 1986. (Tr. at 26). This
incident came to DOE security's attention in 1991. The Individual was then subjected to a PSI (the 1991
PSI) in which he admitted this marijuana use and informed DOE security officials of the surrounding
circumstances. As a result, DOE security officials provided the Individual with an opportunity to sign a
DOE Drug Certification, and the Individual was allowed to retain his DOE Access Authorization.
Approximately seven years later, the Individual submitted a urine sample as part of his employer's random
drug testing program. That urine sample tested positive for marijuana and the Individual was subjected to
a PSI (the 1998 PSI) where he admitted that he smoked marijuana in late December 1997.

Illegal drug use raises serious security concerns because it may reflect on an inability to safeguard
classified information and special nuclear material. Involvement with illegal drugs exhibits an
unacceptable and disturbing disregard for state and federal laws prohibiting their use. Such disregard for
the law raises concerns that the Individual may similarly disregard other laws, including those which
protect classified information and special nuclear materials. See Personnel Security Hearing, Case No.
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VSO-0116, 26 DOE ¶ 82,765 at 85,602 (1997) (citing Personnel Security Hearing, Case No. VSO-0013, 25
DOE ¶ 82,752 at 85,512 (1995)). It is important to note that avoiding illegal drug use is itself a
requirement of both the DOE's safety and security regulations. Moreover, the use of illegal drugs (and the
disrespect for law and authority that such use suggests) exhibits a troubling lapse in judgment and
maturity. Finally, we note that involvement with illegal drugs may render the user susceptible to blackmail
or coercion.

Since there is reliable, derogatory information that creates a substantial doubt concerning the Individual's
continued eligibility for access authorization, I need only consider below whether the Individual has made
a showing of mitigating facts and circumstances sufficient to overcome the DOE's security concerns
arising from his use of marijuana.

An Individual must provide convincing evidence mitigating the security concerns related to illegal drug
use. Personnel Security Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763 at 85,587 (1996) (citing
Personnel Security Hearing, Case No. VSO-0051, 25 DOE ¶ 82,784 (1995)); Personnel Security Hearing,
Case No. VSO-0019, 25 DOE ¶ 82,759 (1995).

In the present case there are several factors I must consider in determining whether the questions raised
under 10 C.F.R. § 710.8(k) by the Individual's marijuana use are resolved. Standing alone, none of the
three incidents of marijuana use would necessarily lead me to recommend against restoration of the
Individual's access authorization. The Individual's occasional experimentation with marijuana in high
school is substantially mitigated by the long period of time that has elapsed since then and by the
Individual's youth at the time. More problematic is the Individual's use of marijuana in 1985 or 1986. At
that time, the Individual possessed a DOE access authorization. However, the Individual's relative youth,
the passage of a significant amount of time, the apparently isolated nature of that occurrence, and the
Individual's willingness to sign a DOE Drug Certification all work together to provide sufficient mitigation
of the Individual's marijuana use in 1985 or 1986. Likewise, the recent one-time use of marijuana might
be excusable under different circumstances.

However, these three episodes of marijuana use, when viewed together, raise serious and substantial
concerns about the Individual's fitness to maintain a security clearance. While I am not unduly concerned
about the Individual's occasional experimentation with marijuana in high school, he has twice been caught
using marijuana since that time. On both occasions, he used marijuana while possessing a DOE security
clearance, therefore risking his career and access authorization, violating DOE safety and security
regulations, and putting himself, his fellow employees and the national security at risk.

For these reasons I find that the Individual has not resolved the security questions raised by his marijuana
use. Accordingly, I find that restoring his access authorization would not be consistent with the national
interest and the common defense.

B. Criterion L

Criterion L refers to information that an individual has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. §
710.8(l).

The DOE’s security concerns under Criterion L are based largely upon the Individual's use of marijuana
despite his promise, contained in his 1991 Drug Certification, that he would not use illegal drugs.
Consequently, I find that DOE properly invoked Criterion L in suspending the Individual's clearance. The
Individual's failure to honor his Drug Certification, and his violation of DOE's and his employer's drug
policies, raise important security concerns. The DOE security program is based on trust. If an employee
breaks a written promise to the DOE, that trust is violated. It was precisely because of the Individual's
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prior illegal drug use that he was asked in 1991 to sign a Drug Certification, promising that he would
never again use illegal drugs while employed in a position requiring an access authorization. He clearly
violated this promise when he used marijuana in 1997.

My impression of the Individual, formed at the hearing, is that he is an extremely competent, enthusiastic
and dedicated worker. It is clear that he recognizes the seriousness and the significance of his actions and
is sincerely committed to obtaining the personal growth needed to avoid future drug use. This evidence,
while helpful, is insufficient to resolve the present security questions.

Other than the Individual's knowing violation of his Drug Certification and disregard of DOE's and his
employer's policies regarding illegal drug use, I am unaware of any other act of untrustworthiness or
unreliability. Nevertheless, the Individual has not resolved the security questions raised by his conscious
disregard of his Drug Certification and DOE's and his employer's drug policies. I therefore can not find
that the Individual has resolved the Criterion L security questions raised in the notification letter.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not shown that he warrants restoration
of his access authorization. The DOE therefore has a sufficient basis for invoking Criteria K and L in the
present circumstances. Since the Individual has not resolved the DOE’s allegations under Criteria K and L,
I conclude that the Individual has not demonstrated that restoring his security clearance would not
endanger the common defense and would be clearly consistent with the national interest. Therefore, it is
my opinion that the Individual's access authorization should not be restored at this time.

The regulations set forth at 10 C.F.R.§ 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: September 10, 1998
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October 29, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: June 2, 1998

Case Number: VSO-0209

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the Individual") to retain an
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The Department
of Energy (DOE) suspended the Individual's access authorization under the provisions of Part 710. This
Opinion considers whether, based on the evidence and testimony in this proceeding, the Individual's access
authorization should be restored. For the reasons stated below, it is my opinion that the Individual's access
authorization should not be restored.

I. BACKGROUND

The events leading to the present proceeding began when the Individual’s employer administered a
random drug-screening test to the Individual. Because the Individual tested positive for marijuana use, a
Personnel Security Interview (PSI) was conducted with the Individual on February 4, 1998. During the PSI
the Individual admitted he had recently used marijuana on one occasion. DOE Exhibit 1 at 6 (hereinafter
cited as “PSI Tr.”). Because the PSI failed to resolve the security concerns raised by the Individual's
marijuana use, his access authorization was suspended and an administrative review proceeding was
initiated. See 10 C.F.R. § 710.9. The DOE then issued a letter notifying the Individual that information the
DOE possessed created a substantial doubt concerning his continued eligibility for access authorization
(the Notification Letter). The Notification Letter specifies two areas of derogatory information described in
10 C.F.R. § 710.8. First, the Notification Letter alleges that the Individual has trafficked in, sold,
transferred, possessed, or experimented with an illicit drug. 10 C.F.R. § 710.8(k) (Criterion K). Second,
the Notification Letter charges that the Individual has “engaged in unusual conduct or is subject to
circumstances which tend to show that [he] is not honest, reliable, or trustworthy; or which furnishes
reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which may cause
[him] to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l) (Criterion L). In
response to the Notification Letter, the Individual filed a request for a hearing. That request was forwarded
to the Office of Hearings and Appeals (OHA), and I was appointed the Hearing Officer in this matter.
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At the hearing, the DOE presented two witnesses: a DOE Personnel Security Specialist and a counselor
employed in the Employee Assistance Program at the facility where the individual works. The Individual
testified on his own behalf.

When there is reliable information of a substantially derogatory nature, a question is created as to the
individual's eligibility for access authorization. 10 C.F.R. § 710.9(a). The individual must then resolve all
questions that have arisen by convincing the DOE that restoring his access authorization “would not
endanger the common defense and security and would be clearly consistent with the national interest.” 10
C.F.R. § 710.27(d). In the present case, the Individual has not convinced me that restoring his security
clearance is clearly in the national interest.

II. FINDINGS OF LAW AND FACT

A. Criterion K

Criterion K covers information about the use of illegal drugs such as marijuana. Involvement with illegal
drugs exhibits an unacceptable and disturbing disregard for state and federal laws prohibiting their use.
Such disregard for the law raises concerns that the Individual may similarly disregard other laws, including
those that protect classified information and special nuclear materials. See Personnel Security Hearing,
Case No. VSO-0116, 26 DOE ¶ 82,765 at 85,602 (1997) (citing Personnel Security Hearing, Case No.
VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995)). It is important to note that avoiding illegal drug use is
itself a requirement of the DOE's safety and security regulations. Moreover, the use of illegal drugs
exhibits a lapse in judgment and maturity. Finally, involvement with illegal drugs may render the user
susceptible to blackmail or coercion.

In this case, there is reliable, derogatory information that creates a substantial doubt concerning the
Individual's continued eligibility for access authorization. The Individual tested positive for the use of
marijuana. The Individual candidly admits the marijuana use that is the basis for the positive drug screen
results. Under these circumstances, I need consider only whether the Individual has made a showing of
mitigating facts and circumstances sufficient to overcome the DOE's security concerns arising from his use
of marijuana. Personnel Security Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763 at 85,587 (1996) (citing
Personnel Security Hearing, Case No. VSO-0051, 25 DOE ¶ 82,784 (1995)); Personnel Security Hearing,
Case No. VSO-0019, 25 DOE ¶ 82,759 (1995).

In the present case, the Individual has attempted to mitigate his use of marijuana by relating the events
surrounding his acquisition and usage of that illegal substance. At the hearing, the Individual testified that
approximately five months before the drug test was administered, he went to an art gallery downtown
where marijuana joints were being passed out. He was alone at the time and knew no one in the gallery.
He took one marijuana cigarette, kept it in his house for approximately five months, and smoked one-half
of it sometime before the administration of the drug test. Transcript of Hearing, Case No. VSO-0209, at
14 (hereinafter cited as “Hearing Tr.”). He was alone when he smoked the marijuana and told no one about
it. The individual claims that he smoked the marijuana out of curiosity. Hearing Tr. at 14. He has further
testified that he regrets smoking marijuana and does not intend to use it ever again. Hearing Tr. at 27.
Finally, he testified that he was aware of DOE’s policy toward the use of illegal drugs, but that his
curiosity overcame any misgivings he may have had.

The testimony of the Employee Assistance Program counselor supported the individual’s claims. The
counselor testified that he is convinced that the Individual’s marijuana use was a one-time event. Hearing
Tr. at 43. Based on his experience, the counselor testified that the Individual does not appear to be
“gaming.” Hearing Tr. at 49. In explaining this comment, the counselor said he “met a lot of people and
[he] was fairly able to tell the ones that really were serious about getting help for whatever the substance
abuse and those that were just kind of conning themselves and hoping we would buy into it. So I didn’t
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feel [the Individual] fit that profile.” Hearing Tr. at 56-57.

The Individual’s testimony at the hearing raised an issue in my mind whether he was being truthful about
the events surrounding his use of marijuana. At the hearing, the Individual was able to tell me the precise
date on which he started work at the DOE facility. Hearing Tr. at 32. He was also able to tell me the
precise date he stopped drinking alcohol. Id. These events occurred a significant time ago. However, he
was very hazy about the circumstances surrounding his alleged one-time use of marijuana. The Individual
testified that he did not recall the exact date he obtained the marijuana, but that it must have been five
months before, in January or February of the year. Hearing Tr. at 16. He also could not recall any details
about the art gallery in which he allegedly obtained the marijuana, except for the fact of its general
location. He also could not recall the date on which he smoked the marijuana, but that it must have been a
couple of weeks before the administration of the drug-screening test. Hearing Tr. at 19.

The Individual’s responses during his PSI were similar to his hearing testimony, but not identical. During
the PSI, the Individual stated that he had used marijuana once about two weeks before the administration
of the drug screening test. PSI Tr. at 33. He said that he was given a joint about three months earlier, PSI
Tr. at 34, although he characterized the time period as five months at the hearing. Hearing Tr. at 16. The
remainder of his interview appears to be consistent with his testimony at the hearing.

At the hearing, I expressed my concern about the lack of specificity of the Individual’s memory
surrounding his use of marijuana. Hearing Tr. at 32-33. The individual reiterated that he did not recall the
date of the one time in his life that he visited an art gallery. Hearing Tr. at 32. And he also did not recall
the date on which he smoked marijuana, despite the fact that it was allegedly the only time in his life that
he smoked marijuana and the act of smoking was reinforced by the administration of a drug screening test
shortly afterwards.

Under these circumstances, I find that the Individual has not resolved the security questions raised by his
marijuana use. The lack of specificity contained in his recollection of marijuana use is troubling to me. If
the Individual’s account of obtaining and smoking marijuana were accurate, he is logically unable to call
any witnesses who might corroborate his testimony, since he did not know anyone at the art gallery where
he allegedly obtained the marijuana, he did not tell anyone about it, and he smoked the marijuana alone at
his house. Compare Personnel Security Hearing, Case No. VSO-0192, 27 DOE ¶ 82,766, affirmed, OSA
(1998). Given the state of the record, I am unable to conclude that the Individual has made a sufficient
showing of mitigating facts and circumstances sufficient to overcome DOE’s security concerns.

B. Criterion L

Criterion L refers to information that an individual has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. §
710.8(l).

The DOE’s security concerns under Criterion L are based largely upon the Individual's use of marijuana
despite his knowledge that DOE policy prohibits the use of illegal drugs. Consequently, I find that DOE
properly invoked Criterion L in suspending the Individual's clearance. The Individual's statement that his
curiosity was strong enough to overcome any reservations he may have had as a result of DOE policy,
security briefings, and criminal statutes raises important security concerns.

The Individual has not resolved the security questions raised by his conscious disregard of DOE's and his
employer's drug policies. I therefore cannot find that the Individual has resolved the Criterion L security
questions raised in the Notification Letter.
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III. CONCLUSION

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § 710.7(c), § 710.27(a).

For the reasons set forth above, I conclude that the Individual has not shown that he warrants restoration
of his access authorization. The DOE has a sufficient basis for invoking Criteria K and L in the present
circumstances. Since the Individual has not resolved the DOE’s allegations under Criteria K and L, I
conclude that the Individual has not demonstrated that restoring his security clearance would not endanger
the common defense and would be clearly consistent with the national interest. Therefore, it is my opinion
that the Individual's access authorization should not be restored at this time.

The regulations set forth at 10 C.F.R.§ 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals

Date: October 29, 1998
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November 23, 1998

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 2, 1998

Case Number: VSO-0211

A Department of Energy Operations Office (the DOE office) suspended the access authorization of
XXXXX XXXXX XXXXX (hereinafter referred to as "the individual") under the regulations set forth at
10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified
Matter or Special Nuclear Material."(1)This Opinion considers whether, on the basis of the evidence and
testimony presented in this proceeding, the individual’s access authorization should be restored.

I. Background

On April 22, 1998, the DOE office issued a Notification Letter informing the individual that his access
authorization had been suspended because information in the possession of the DOE created substantial
doubt concerning his eligibility. The specific information was set forth in an enclosure to the Notification
Letter. In that enclosure, the DOE office stated that this information falls within the purview of four of the
criteria set forth in 10 C.F.R. § 710.8, subsections 710.8(f), (h), (j) and (l).

First, the DOE office invoked 10 C.F.R. § 710.8(f) (Criterion F) on the basis that the individual
“misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire
[PSQ], a Questionnaire for Sensitive Positions [QSP], a personnel qualifications statement, a personnel
security interview [PSI], written or oral statements made in response to

official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f). The
DOE specified 22 alleged falsifications involving PSQs, QSPs, Questionnaires for National Security
Positions (QNSP), and PSIs.(2)All of these instances concerned the individual’s illegal drug use between
1974 and 1989 of marijuana, cocaine, amphetamines, cocaine, “crank” (a methamphetamine) and hashish.

Second, the DOE office invoked Criterion H on the basis that the individual has "[a]n illness or mental
condition of a nature which, in the opinion of a board-certified psychiatrist . . . causes, or may cause, a
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significant defect in judgment or reliability." 10 C.F.R. § 710.8(h). In this regard, the Notification Letter
specified that the individual was referred to a DOE consultant psychiatrist, who performed a psychiatric
evaluation of the individual. In his November 17, 1997 report of this evaluation, the DOE consultant
psychiatrist diagnosed the individual with a number of psychiatric conditions, including alcohol abuse. The
DOE consultant psychiatrist also listed the individual’s past history of substance abuse and found
inadequate evidence of rehabilitation or reformation of the individual’s substance abuse problems. Further,
the DOE consultant psychiatrist diagnosed the individual with dysthymia and a personality disorder
(mixed or Not Otherwise Specified (NOS) suspected). All of these diagnoses led to the DOE consultant
psychiatrist’s ultimate opinion that the individual has a mental condition which “may cause a significant
defect in judgment and reliability.”

Third, the DOE office invoked Criterion J on the basis that the individual has “been, or is, a user of
alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” The
DOE office noted the DOE consultant psychiatrist’s finding that the individual’s continued use of alcohol
and lack of reformation and rehabilitation brings him within the terms of this criterion.

Fourth, the DOE office invoked Criterion L on the basis of its finding that the individual has "[e]ngaged in
. . . unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interests of the national security."
In this regard, the Notification Letter specified a number of incidents, including the following: the
individual’s poor judgment regarding substance use; his 1977 arrest for possession of marijuana with
intent to distribute; his leaving a job because of one and possibly two failed drug tests; his decision to
begin drinking again in 1996; his failure to give assurance that he would not use drugs while drinking; his
desire to keep his intravenous drug use a secret; his failure to fully disclose his marijuana and other drug
use; his failure to acknowledge his past drug treatment; and his history of lying to the DOE, the Office of
Personnel Management (OPM) and prospective and actual employers.

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA), the individual requested a
hearing in this matter. 10 C.F.R. § 710.21(b). At the hearing, the DOE Counsel called three witnesses: the
DOE consultant psychiatrist, the DOE security specialist, and the individual. The individual called six
witnesses: his psychologist, his mother, two supervisors and two friends. The transcript taken at the
hearing shall be hereinafter cited as "Tr." Various documents that were submitted by the DOE Counsel
and the individual during this proceeding constitute exhibits and shall be cited respectively as "DOE Ex."
and “Indiv. Ex.”

II. Findings of Fact and Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 (1996). In this type of case, we apply a
different standard, one designed to protect national security interests. A hearing in this type of proceeding
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has identified derogatory information raising
security concerns, the burden is on the individual to come forward at the hearing with evidence to convince
the DOE that granting access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of access authorization. SeeDepartment of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of access authorizations indicates "that security determinations should err, if they must, on the
side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the
issuance of access authorization). Consequently, it is necessary and appropriate to place the burden of
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persuasion on the individual in cases involving national security issues. Personnel Security Hearing (Case
No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing. In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct; the
voluntariness of the participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant and material
factors. After due deliberation, it is my opinion that the individual’s access authorization should not be
restored since I am unable to conclude that such a restoration would not endanger the common defense and
security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

A. Criterion J, Alcohol Use

1. Derogatory Information

In the DOE consultant psychiatrist’s November 17, 1997 report, he found that the individual is alcohol
abusive and because he has not responded to past treatment, he is without adequate evidence of
reformation and rehabilitation. DOE Ex. 22 at 16; see 10 C.F.R. § 710.8(j). The derogatory information
concerning the individual’s substance use is essentially undisputed. However, the individual contends that
he is currently rehabilitated.

Because the individual’s drug and alcohol history are intertwined, a short summary of that history is
necessary. The individual began using cocaine and marijuana while he was in high school in the mid-
1970s. This cocaine use continued in the mid-1980s, including intravenous use of both cocaine and a
methamphetamine. In 1987, the individual was treated as an in-patient at a drug treatment facility for
twenty-eight days, and followed that treatment with 300 Narcotics Anonymous (NA) meetings. Tr. at 71;
5/29/97 PSI Tr. at 22; 1993 PSI Tr. at 9-10, 32. At a party in 1989 following the ending of a job, he
consumed alcohol and used cocaine for the first time since his 1987 treatment. 5/29/97 PSI Tr. at 23-24.
The individual states that he has not used illegal drugs since that occasion. 5/29/97 PSI Tr. at 24-25, 41.

In 1993, the individual told the DOE office that he did not plan to consume alcohol in the future because
he probably had an alcohol problem. 1993 PSI Tr. at 6, 12-14. The individual has not had a sponsor in the
NA program and stated that he followed NA’s 12-step program half-heartedly. 1993 PSI Tr. at 9-10. In
1995, the individual decided to begin drinking again because he wanted to fit in with his friends and feel
normal. 5/29/97 PSI Tr. at 50. He indicated he would drink two to four beers at a time when bowling.
5/29/97 PSI Tr. at 51; see also DOE Ex. 22 at 4. He said he was intoxicated or tipsy a few times in the
year since he had begun drinking again. 5/29/97 PSI Tr. at 50; Tr. at 91.

At the hearing, the DOE consultant psychiatrist testified that he was primarily concerned that after
approximately six years of sobriety, the individual had begun consuming alcohol again about two years
ago. The DOE consultant psychiatrist felt that because of the individual’s past extensive history with drugs
and alcohol, any alcohol consumption is extremely risky behavior for the individual. Tr. at 14. The DOE
consultant psychiatrist’s opinions are supported by many of the individual’s own statements. For instance,
the individual has said that he began taking amphetamines because he wanted to be able to stay awake and
continue to drink alcohol. 5/20/97 PSI Tr. at 20. The individual has also attempted to use alcohol to
excuse his use of speed to the DOE because speed was “just . . . some stupid thing I’d do when I’d get
drunk . . . .” 1993 PSI Tr. at 30. The individual quit drinking in 1989 because he had recognized that when
he was drinking he was not able to decline to use illegal substances. 5/20/97 PSI Tr. at 12-13, 26. For
example, “I did stupid things. . . .I didn’t have control . . . I’d go to parties and I couldn’t say ?no’ and
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something [illegal drugs] . . . was passed to me . . . .” 5/20/97 PSI Tr. at 26.

The DOE psychiatrist, in examining this history, found that the individual’s past substance abuse treatment
had not convinced the individual of the importance of not consuming alcohol. As the psychiatrist
described at the hearing, the individual has had a continuing need to drink in order to be accepted by his
peers and then is extremely likely to use drugs if offered in order to be even more accepted. Tr. at 14. He
believes that this pattern originated with the individual’s dysthymia, a chronic form of low-grade
depression. Tr. at 16-17. The psychiatrist also testified that the individual did not learn from his previous
drug treatment “that alcohol . . . destroys him.” Tr. at 15.

2. Mitigating Information

The individual testified at the hearing that he stopped consuming alcohol about three months before the
hearing, when he began seeing a psychologist. Tr. at 86-87, 103-04. He has had approximately 19
appointments with that psychologist during those three months. Tr. at 116-17. The individual believes that
he is no longer engaged in “self-defeating” behaviors, but instead feels happy enough with his life and his
hobbies, golf and bowling, that he will not need to resort to illegal drugs in the future. Tr. at 87-88.
However, he still “somewhat” believes that he has never been a “true alcoholic.” Tr. at 72. He also
testified that he did not believe he could financially afford to continue seeing his psychologist and did not
state any plans to attend further NA meetings. Tr. at 90.

The individual’s psychologist testified that he agrees with the DOE consultant psychiatrist that the
individual needs to maintain his abstinence. Tr. at 108. However, he feels that the individual’s alcohol
problem will be resolved when the individual fully overcomes his avoidant personality disorder, which
should occur after a further six months of therapy. Tr. at 108-09. He also said that following the further six
months of therapy, the individual would need to continue to see him once a month for maintenance
therapy. Tr. at 109. The psychologist also testified that the individual’s chances of returning to illegal
drugs again are currently quite low because he believes the individual voluntarily decided to disclose his
full drug history to the DOE, indicating a true desire for change. Tr. at 107-08.

After hearing about the extent of the individual’s recent counseling and that he ceased consuming alcohol
three months prior to the hearing, the DOE consultant psychiatrist testified that he also did not find the
individual to be rehabilitated from his alcohol problem. He indicated he would not find the individual to
be rehabilitated from his substance use problems until two or three years of abstinence had passed. Tr. at
94.

Neither the DOE consultant psychiatrist nor the individual’s psychologist believe the individual to be
rehabilitated from his alcohol use disorder. Because their opinions appear to be correctly grounded in the
facts regarding the individual’s condition, I find that there is an adequate basis for the experts’ opinion on
rehabilitation. I therefore find that the individual has not resolved the Criterion J concern identified by the
DOE office.

B. Criterion H, Mental Disorders

In his November 17, 1997 report, the DOE consultant psychiatrist diagnosed the individual with a number
of mental disorders including, among other things, alcohol use disorder, dysthymia, personality disorder
not otherwise specified (with avoidant personality traits). He also found that these disorders may cause a
significant defect in the individual’s judgment and reliability. See 10 C.F.R. § 710.8(h). As discussed
above, the DOE consultant psychiatrist concentrated in his hearing testimony primarily on the individual’s
misuse of illegal substances and his failure to be rehabilitated from his alcohol use disorder. He also
opined that the individual’s dysthymia created the individual’s substance abuse problems. Tr. at 16-17.

In contrast, the individual’s psychologist believes that the core of the individual’s mental problem is an
avoidant personality disorder. Tr. at 99, 103. This disorder is marked by a pervasive pattern of social
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inhibition, feelings of inadequacy, and hypersensitivity to negative evaluation. See Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition, at 662. The psychologist testified that the
individual’s avoidant personality disorder constitutes a mental condition or illness which causes or may
cause a defect in the individual’s judgment or reliability. Tr. at 117. The psychologist used an example at
the hearing to explain that the disorder may cause the individual to misinterpret even seemingly
straightforward questions. See Tr. at 90, 95-96, 106-07. The psychologist feels that the individual has
made progress towards recognizing this disorder in himself, but he is still approximately six months away
from rehabilitation. Tr. at 101, 109.

Thus, both medical experts agree that the individual has at least one current mental condition that could
cause a defect in his judgment or reliability and that he is not yet rehabilitated from his condition at this
time. Their disagreement as to the cause or nature of his condition is unimportant for purposes of this
proceeding. Because their opinions appear to be correctly grounded in the facts regarding the individual’s
condition, I find that there is an adequate basis for the experts’ opinions. I am therefore unable to conclude
that the individual has mitigated the Criterion H security concerns of the DOE.

C. Criterion F, Falsification

Criterion F concerns information that indicates an individual “[d]eliberately misrepresented, falsified, or
omitted significant information” during an official inquiry concerning his eligibility for a clearance. The
individual does not dispute that there are 22 major discrepancies concerning his drug and alcohol history
on 14 forms and interviews between 1980 and 1997, and he concedes the accuracy of the information in
the Notification Letter concerning this charge. However, the individual attempted to mitigate the security
concerns presented by offering the following information.

First, at the hearing, he presented his psychologist, who believes that the individual’s avoidant personality
disorder has caused him to give incorrect answers. Tr. at 105-06. In addition, although the DOE consultant
psychiatrist disagreed that a personality disorder was the cause of the individual’s memory and reasoning
difficulties, the psychiatrist opined that the individual’s past substance abuse may have had that effect. Tr.
at 19. I find that neither expert’s testimony fully mitigates the Criterion F charge. While it is possible that
some details may have escaped the individual’s memory due to either substance abuse or another mental
disorder, the individual has told many falsehoods that he later acknowledged to be intentional. These
include the following: stating during the May 20, 1997 PSI that he had never injected any drugs, never
failed any drug tests, and only used cocaine twice; his assertions during the May 29, 1997 PSI and the
hearing itself that he began using intravenous cocaine on his own and continued using it on his own; and
his 1997 assertion to the OPM investigator that he had used no illegal drugs since 1980. Tr. at 63; DOE
Exs. 27 and 29; 5/29/97 PSI Tr. at 12; 5/20/97 PSI Tr. at 23, 25, 28. The individual himself indicated that
his “survival instincts” to keep his job prevented him from telling the truth. Tr. at 243. This testimony, in
addition to the self-serving nature of the falsifications, establishes that the great majority of these
statements were intentional attempts to hide the extent of his drug history from the DOE.

Second, the individual argues that these falsifications do not completely reflect his behavior or character.
He brought forward the testimony of five witnesses who describe him as trustworthy and submitted
documents in support of his good employment and credit records. See Indiv. Ex. 1. I am generally
convinced that the individual has good employment and credit records. It is clear that the individual’s
friends and supervisors who testified believe him to be an honest person. However, they did not appear to
be aware of the facts set forth above regarding the extent of the individual’s drug use and history of
falsifications, and this evidence does not outweigh my other findings regarding the individual’s honesty.
See Tr. at 190, 201, 209, 221, 236.

Third, the individual argues that because he disclosed his falsifications voluntarily, the security concerns
presented should be at least partially mitigated. See Tr. at 168. Voluntary disclosure is an important factor.
However, I do not believe that it was the individual’s conscience that prompted him to come forward after
his May 20, 1997 PSI and disclose his falsifications. That May 20, 1997 PSI was requested by a DOE
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Security Specialist because of the large amount of discrepant information she had discovered. 5/20/97 PSI
Tr. at 5. Following that PSI, the individual requested another PSI, which occurred on May 28, 1997.
During the May 28, 1997 PSI, the individual again did not disclose any further drug use, but instead
merely repeated his belief, contrary to evidence otherwise, that he had never used illegal drugs while
holding a clearance. 5/28/97 PSI Tr. at 1, 6. Following that May 28, 1997 PSI, the individual requested
another PSI which occurred the following day. I believe that the individual requested the final May 1997
PSI not because his conscience was bothering him but because the tough questioning of the DOE Security
Specialist indicated to him that his answers in the previous two interviews had failed to resolve the
discrepant information and that he was “getting caught in lies.” 5/29/97 PSI Tr. at 3.

The individual’s admitted falsifications are part of a pattern of behavior raising a serious question about
the individual’s honesty. The record does not establish that reformation and rehabilitation have occurred.
Many of the falsifications occurred recently, during OPM interviews and two PSIs in 1997 and at the
hearing of this matter. For example, in the May 29, 1997 PSI, in which the individual alleged he finally
decided to disclose his full history, the individual stated that he learned to use intravenous cocaine alone.
5/29/97 PSI Tr. at 4, 12. He repeated this statement at the hearing and then admitted, after questioning,
that it was a falsification. Tr. at 63.

Most importantly, the individual does not appear to understand the significance of his falsifications.
During the May 29, 1997 PSI, he called this seventeen year period of numerous discrepancies, “little
white lies.” 5/29/97 PSI Tr. at 58. However, in every one of the six PSIs, all of which concerned his drug
history, the DOE security specialist stressed to him the importance of telling the truth. After considering
the totality of the record and the large amount of derogatory information on falsification, I cannot conclude
that the individual has resolved the Criterion F concern.

D. Criterion L, Unusual Conduct

The DOE office asserts that the individual has engaged in unusual conduct or is subject to circumstances
which tend to show that he is not honest, reliable or trustworthy, or which furnishes reason to believe that
he may be subject to pressure, coercion or exploitation. 10 C.F.R. § 710.8(l). The grounds for the DOE's
assertion are specified in the Background section of this Opinion in discussing the Notification Letter, and
will not be repeated here.

A pattern of dishonest conduct raises a very serious security concern. In this case, there is a seventeen-
year period in which the individual has given false information to the DOE. This represents a disturbing
pattern of unreliability and dishonesty. There is some favorable evidence concerning the individual, e.g.,
his supervisors’ testimony that the individual is dependable and the individual’s assertion that he will
never disclose classified material. The individual has also apologized for his actions and stated that he
takes full responsibility for these actions. Tr. at 243. Nevertheless, the evidence he presented is insufficient
to resolve the concerns created by the overwhelming amount of derogatory information in the record. I
therefore find that the individual has not sufficiently mitigated the Criterion L concern.

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. §§ 710.8(f), (h), (j) and (l) in
denying access authorization to the individual. It is my opinion that, within the meaning of those
provisions, the individual has: (1) deliberately misrepresented, falsified, or omitted significant information
from a PSQ, QSP, PSI and written and oral statements made in response to official inquiry on a matter
that is relevant to a determination regarding eligibility for DOE access authorization, and proceedings
conducted pursuant to 10 C.F.R. § 710.20 through § 710.31; (2) been diagnosed with a mental condition of
a nature which causes, or may cause, a significant defect in judgment or reliability; (3) been diagnosed as
alcohol abusive without adequate evidence of reformation or rehabilitation; and (4) engaged in unusual
conduct which tends to show that he is not honest, reliable, or trustworthy or which furnishes reason to
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believe that he may be subject to pressure, coercion or exploitation. The individual has failed to present
adequate evidence of mitigation to alleviate the security concerns of DOE. In view of these criteria and the
record before me, I cannot find that restoring access authorization to the individual would not endanger the
common defense and security and would be consistent with the national interest. Accordingly, I find that
access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Dawn L. Goldstein

Hearing Officer

Office of Hearings and Appeals

Date: November 23, 1998

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The dates of the alleged falsifications consist of the following: 1980, 1991, 1993, May 20, 1997 and
May 28, 1997 PSIs; a 1984 PSQ; May 29, 1987 (redated June 12, 1989), 1991, 1992, 1993, 1994, and 1995
QSPs; and April 27, 1996 and December 2, 1996 QNSPs.
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October 15, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 11, 1998

Case Number: VSO-0214

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1)

I. Background

For a number of years, the individual has been employed by a Department of Energy (DOE) contractor in
a job that required that he maintain a security clearance. Because information was provided to the local
DOE Security Office that raised security concerns, a reinvestigation of the individual was conducted in
1997. As a part of this reinvestigation, a DOE Personnel Security Specialist interviewed the individual on
XXXXXXXX. Based on information given by the individual during this Personnel Security Interview
(PSI), the local Security Office referred the individual to a board- certified psychiatrist (hereinafter
referred to as “the DOE psychiatrist”), for an agency- sponsored psychiatric evaluation. The DOE
psychiatrist interviewed the individual and provided a written evaluation to the Security Office.

After reviewing the results of this investigation, the Manager of the DOE facility determined that
derogatory information existed which cast into doubt the individual’s suitability for continued access
authorization. On XXXXXXXXXX, the Manager informed the individual of this determination in a letter
which set forth in detail the DOE’s security concerns and the reasons for those concerns. I will hereinafter
refer to this letter as the Notification Letter. The Notification Letter also informed the individual that he
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his
continued eligibility for access authorization.

The individual requested a hearing on this matter. The Manager forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer. A prehearing telephone
conference was held, and the hearing was convened at the individual’s job site. Ten witnesses testified at
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the hearing. A Personnel Security Specialist and the DOE psychiatrist testified for the DOE. Testifying for
the individual were six of his co-workers, a psychiatric social worker (psw), and the individual himself.

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession
of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § § 710 et seq. Paragraph (h) defines as derogatory any
information indicating that the individual has “[a]n illness or mental condition of a nature which, in the
opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist,
causes, or may cause, a significant defect in judgment or reliability.” Paragraph (j) refers to information
that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a
board-certified psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.”

The Notification Letter states that the individual was diagnosed by the DOE psychiatrist as suffering from
alcohol abuse and that this constitutes an illness or mental condition which, in the opinion of that
psychiatrist, causes or may cause a significant defect in the individual’s judgement and reliability. In
support of these conclusions, the Letter cites the DOE psychiatrist’s findings that the individual “suffers
from Alcohol Abuse . . . which could create a significant defect in his judgement and reliability . . . his
open admission of drinking while driving is of great concern, and demonstrates poor judgement.” The
Letter also cites the psychiatrist’s findings that the individual continues to use alcohol habitually and lacks
adequate evidence of rehabilitation and reformation. The Letter goes on to state that during PSIs conducted
on XXXXXXXXXX, XXXXXXXXXXX and XXXXXXXXXXXX, the individual admitted to the
following alcohol-related arrests: a “Minor in Possession” arrest in 1967; a DWI arrest in June 1982; a
“Public Intoxication/DWI” arrest in February 1984; a DWI arrest in April 1985; and a Public Intoxication
arrest in September 1997.

III. Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c).

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA-0078, 25 DOE ¶
83,016 (1996) (affirmed by OSA, 1996). A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
produce evidence sufficient to convince the DOE that restoring his access authorization “would not
endanger the common defense and security and would be clearly consistent with the national interest.” 10
C.F.R.
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§ 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995)
(affirmed by OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned
above and of all the evidence in the record in this proceeding, I find that the individual has failed to make
this showing, and that his clearance should therefore not be restored.

As an initial matter, I find that the record in this proceeding amply supports the DOE’s conclusions that
security concerns exist with respect to paragraphs (h) and (j) of the criteria for eligibility for access to
classified matter or special nuclear material. The individual was examined by the board-certified DOE
psychiatrist, who concluded that the individual suffers from alcohol abuse, and that this condition causes
or could cause a significant defect in his judgement and reliability. DOE psychiatrist’s evaluation at 8.

The individual does not dispute the DOE psychiatrist’s finding of alcohol abuse. Instead, he contends that
sufficient mitigating factors exist to indicate that restoring his clearance would not endanger national
security. Specifically, he states that he has stopped drinking and has sought treatment for his abuse, that
any lapses in judgement and reliability have occurred only while he was drinking and have not affected
his job performance, and that four of his five alcohol-related arrests occurred 13 or more years ago, with a
period of 12 years between his April 1985 and September 1997 arrests.

With regard to his arrests during the years 1982 through 1985, the individual testified that at that time he
was going through the stress of a divorce and was experiencing financial problems, which to some extent
were caused by his alcohol usage. Hearing Transcript (Tr.) at 53. He stated that in 1985, he entered into a
30-day inpatient substance abuse treatment program with outpatient follow up, and that subsequently, he
stopped drinking for approximately one and one half to two years. Tr. at 53-54. He then began a pattern of
what he considered at the time to be social drinking, but which he now concedes was a continuance of his
alcohol abuse. Tr. at 54-55. Despite his continuing alcohol use, the individual stated that he had no
problems at work, and that he had no alcohol-related legal problems from 1985 to 1997. Tr. at 56. He
further indicated that he had attended Alcoholics Anonymous meetings sporadically during this time,
stating that he did not like to go because of the offensive language that was used there. Tr. at 56-57. With
regard to his 1997 Public Intoxication arrest, the individual testified that during his return from a visit with
his brother, he stopped and purchased a 12-pack of beer in one town, and consumed three beers during the
two hour drive to another town. When he pulled over to the side of the road to urinate, a police officer
pulled up behind him and arrested him for Public Intoxication. Tr. at 66. The individual stated that he did
not feel that he was intoxicated at the time, or that he had been operating the vehicle in an impaired state.
Tr. at 58. Two weeks before the hearing, the individual began seeing the psw for counseling and
evaluation as a prelude to the individual’s entrance into an intensive substance abuse treatment program.
Tr. at 64. Finally, the individual testified that he last consumed an alcoholic beverage two or three weeks
prior to the hearing, and that it is currently his intention to abstain permanently from further alcohol use.
(2) Tr. at 62.

The psw also testified on the individual’s behalf. He stated that he concurred with the DOE psychiatrist’s
evaluation that the individual currently suffers from alcohol abuse, and that he therefore intended to refer
the individual to a substance abuse treatment program consisting of six weeks of intensive outpatient
therapy with an unspecified number of weekly follow-up sessions. Tr. at 76, 81. With respect to the
individual’s behavior between the years 1985 and 1997, the psw testified that the individual’s ability to
avoid legal problems, function satisfactorily at work and to maintain a stable relationship with his second
wife demonstrates that he was not alcohol dependent and that he was able to manage his alcohol use with
some degree of effectiveness. Tr. at 78. Although he conceded that the individual’s alcohol-related arrests
demonstrated poor judgement, he testified that he did not believe the individual’s judgement and
reliability to be impaired absent the use of alcohol. Tr. at 81. In this regard, the psw stated that there was
no evidence of poor judgement or lack of reliability with respect to the individual’s job performance. Tr.
at 79. Finally, when asked about whether there was a minimum period of abstinence that an alcoholic
would have to achieve in order to be considered rehabilitated, he indicated that there was no such period.
Tr. at 82. However, when asked whether he considered the individual to be rehabilitated from his alcohol
abuse problem, he said, “No, I think he’s just starting [his rehabilitation].” Tr. at 84.
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The individual also presented the testimony of six of his former co-workers. These witnesses each testified
that the individual was an excellent worker and that they did not believe him to be a security risk.

After reviewing this testimony, I do not doubt that the individual has performed his job admirably.
Moreover, I find the individual’s realization that he has an alcohol abuse problem, and his expressed
intention to enter into a substance abuse treatment program, to be positive developments. However, I do
not find the mitigating evidence submitted by the individual to be sufficient to allay the serious security
concerns set forth in the Notification Letter.

As an initial matter, I find that the individual’s preliminary steps toward seeking treatment and his two to
three-week period of abstinence fall far short of any type of showing of rehabilitation from alcohol abuse.
In her evaluation of the individual, the DOE psychiatrist recommended that the individual either (i) attend
“100 AA meetings over a one year period, with a minimum once weekly attendance,” or (ii) successfully
complete “an outpatient substance abuse program with a minimum of 50 hours of professionally led
therapy occurring once at least in a six month period.” DOE psychiatrist’s evaluation at 8. The psw agreed
with this recommendation, and testified that the program to which he intended to refer the individual
meets these requirements. Tr. at 80. The individual has not undergone any such intensive treatment since
the recurrence of his alcohol abuse in the late 1980's, and in fact, both the DOE psychiatrist and the psw
testified that the individual still suffered from alcohol abuse, without adequate evidence of rehabilitation.
Tr. at 70, 84. The DOE psychiatrist also testified at the hearing that the individual could not be considered
to be rehabilitated in any meaningful sense without total abstinence from alcohol use of at least one year’s
duration. Tr. at 71. These conclusions are in accordance with the testimony of other substance abuse
treatment professionals in a number of other DOE Personnel Security Hearings. See, e.g., Personnel
Security Hearing, Case No. VSO- 0170, 26 DOE ¶ 82,802 (1997), affirmed, 27 DOE ¶ 83,004 (1998)
(affirmed by OSA, 1998); Personnel Security Hearing, Case No. VSO-0177, 27 DOE ¶ 82,752 (affirmed
by OSA, 1998).

I find the one year abstinence standard for rehabilitation to be particularly applicable in the individual’s
case. On at least two previous occasions, he has permanently forsworn the use of alcohol, only to return to
an abusive pattern of consumption. XXXXXXXXXXX PSI at 23. One of these occasions was during the
individual’s participation in an inpatient substance abuse treatment program in 1985. Subsequent to his
completion of the residential portion of that program, the individual remained abstinent for approximately
one and one-half to two years. Tr. at 54. After that time, the individual resumed his alcohol use, a relapse
that I believe was caused in part by his inability or unwillingness to aggressively pursue a follow up
treatment program, including regular attendance at AA meetings or their equivalent. Given this history, I
have little confidence in the individual’s ability to maintain his sobriety in the absence of a sustained
commitment to treatment. There is insufficient evidence of such a sustained commitment in the record
before me.

I also find the lack of alcohol-related arrests between the years 1985 and 1997 to be of little mitigating
value. This is because, during that period, the individual repeatedly consumed alcoholic beverages while
driving. DOE psychiatrist’s evaluation at 6-7, XXXXXXXXXXXX PSI at 21. It therefore appears that the
lack of alcohol-related arrests during these years was due more to good fortune than it was to any
significant change in the individual’s behavior. This behavior demonstrates a serious defect in the
individual’s judgement. The individual repeatedly jeopardized his safety and the safety of others by
engaging in an act that he knew to be illegal. XXXXXXXXXXXX PSI at 21. It is true that the individual
testified he did not believe that he had consumed enough beer on the occasion of his 1997 arrest to cause
intoxication or an impairment of his driving ability. Tr. at 58. However, the individual was arrested after
consuming three beers in two hours, and only after the administration of a field sobriety test.
XXXXXXXX PSI at 7-8. I find sufficient evidence in the record to conclude that the individual’s driving
ability was impaired at the time of his arrest, and that he again exercised poor judgement regarding alcohol
and the operation of motor vehicles.
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IV. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R.§710.8(h) and 710.8(j) in
suspending the individual's access authorization. I further find that the arguments advanced by the
individual in his defense do not adequately mitigate the DOE’s security concerns. Based on the record in
this proceeding, I am unable to conclude that granting the individual access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, I find that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: October 15, 1998

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.

(2)The individual stated that he had two beers at dinnertime on that occasion.
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DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 30, 1998

Case Number: VSO-0216

This Opinion concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the individual") to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1) A
Department of Energy Operations Office (DOE) suspended the individual's access authorization under the
provisions of Part 710. This Opinion considers whether, on the basis of the evidence and testimony
presented in this proceeding, the individual's access authorization should be restored. As set forth in this
Opinion, I have determined that the individual's security clearance should not be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the DOE granted the individual an access authorization as a condition of his employment
with a DOE contractor. However, on June 12, 1998, DOE initiated formal administrative review
proceedings by the issuance of a Notification Letter informing the individual that his access authorization
would be suspended pending the resolution of certain derogatory information that created substantial doubt
concerning his continued eligibility. The specific derogatory information received by DOE in support of
its determination is described in Enclosure (2) accompanying the Notification Letter.

In Enclosure 2 of the Notification Letter, the DOE states that the derogatory information regarding the
individual falls within the purview of the disqualifying criteria set forth in 10 C.F.R. § 710.8, specifically
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section 710.8(k), finding that the individual "[t]rafficked in, sold, transferred, possessed, used, or
experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine,
amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to
dispense drugs in the practice of medicine, or as otherwise authorized by law." The basis for this finding is
that pursuant to a random drug screening performed by his employer, a urine specimen provided by the
individual on February 5, 1998, was determined to be positive for the presence of cocaine metabolite with
results exceeding 300 ng/ml.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on June 30, 1998, the individual
exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On July 1,
1998, I was appointed as Hearing Officer in this case. After conferring with the individual and the
appointed DOE Counsel, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the DOE Counsel called
as witnesses: (1) the individual; (2) a DOE Personnel Security Specialist; (3) a Human Resources
Specialist employed by the contractor; (4) the contractor official (Drug Testing Official) responsible for
administering the individual’s random drug test; and (5) the drug toxicology expert (Drug Toxicology
Expert) who supervised the forensic laboratory testing of the individual’s urine sample. The individual
elected to call as witnesses: (1) his wife; (2) two supervisory co-workers (Co-Workers); and (3) his
Employee Assistance Program counselor (EAP Counselor). The transcript taken at the hearing will be
hereinafter cited as "Tr.". Various documents that were submitted by the DOE Counsel and the individual
during this proceeding constitute exhibits to the hearing transcript and will be cited as "Exh.".

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.

A. Findings
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The individual is XXX years old and is employed by the DOE contractor as a foreman, having begun
employment with a predecessor DOE contractor in 1975 in an entry level position. As a condition of his
employment, the individual is subject to random drug testing under the Personnel Security Assurance
Program (PSAP) instituted by the DOE contractor in 1991. The determination by DOE to suspend the
individual’s security clearance was based upon its finding that the individual had tested positive for
cocaine metabolite in a random drug test conducted by the DOE contractor on February 5, 1998. The
individual had tested negative for the presence of any illegal drug in six previous random drug tests
conducted since 1991. Exh. 12; Tr. at 65.

Since being informed of the positive drug test result, the individual has maintained that he has never
knowingly and willfully used cocaine or any other illegal substance. Tr. at 34. However, during a
Personnel Security Interview (PSI) conducted with the individual on April 16, 1998, he stated that on the
evening of Sunday, February 1, 1998, four days prior to the date of his positive drug test, February 5,
1998, he was present at a gathering of friends at which cocaine was being used. Exh. 7 (Transcript of PSI)
at 24-25. Notwithstanding, the individual asserts that he only drank several beers at the gathering and did
not knowingly consume cocaine although it was offered to him two or three times. Exh. 7 at 26, 48; Tr. at
36. The individual has no explanation for the positive drug test result other than that one of the friends
must have put cocaine in his beer when he left his beer unattended to use the bathroom. Exh. 7 at 51; Tr.
at 35. According to the individual, he did not feel anything unusual at the gathering or later upon returning
home to signal that he unknowingly ingested cocaine. Tr. at 37.

Despite the individual’s insistence that he never intentionally used cocaine, the individual was required to
undergo drug treatment and counseling under his employer’s drug rehabilitation program, which is
mandatory when an employee receives a positive drug test result. Exh. 13. This program includes 90 days
of attendance at Alcoholics Anonymous (AA) and Narcotics Anonymous (NA) sessions, coupled with
counseling sessions with the contractor’s Employee Assistance Program (EAP) Counselor once every two
weeks for the first 90 days, adjusted as need thereafter. The individual has been cooperative and fulfilled
all aspects of the contractor’s drug treatment program. Tr. at 47, 72.

B. Illegal Drug Use

As stated by the Personnel Security Specialist during the hearing, illegal drug use, in this case cocaine,
raises a security concern for the DOE, for it reflects a deliberate disregard for state and federal laws
prohibiting such use. Tr. at 56-57. "The drug user puts his own judgment above the requirements of the
laws, by picking and choosing which laws he will obey or not obey. It is the further concern of the DOE
that the drug abuser might also pick and choose which DOE security regulations he will obey or not obey
with respect to protection of classified information." Personnel Security Hearing, Case No. VSO-0013, 25
DOE ¶ 82,752 at 85,512 (1995). In addition, a person who uses cocaine or other illegal drug may possibly
open himself to blackmail or other forms of coercion, because he may want to conceal his use. Tr. at 56. It
has also been noted that "any drug usage while the individual possesses a [security] clearance and is aware
of the DOE's policy of absolute abstention demonstrates poor judgment." Personnel Security Hearing,
Case No. VSO-0023, 25 DOE ¶ 82,761 at 85,579 (1995).

Thus, in cases where there is evidence of a positive drug test, an affected individual must provide
convincing evidence mitigating the security concerns related to the illegal drug use. Personnel Security
Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763 at 85,587(1996) (citing Personnel Security Hearing,
Case No. VSO-0051, 25 DOE ¶ 82,784 (1995);Personnel Security Hearing, Case No. VSO-0019, 25 DOE
¶ 82,579 (1995). “It is therefore the obligation of the individual to offer an explanation for the positive
drug test that mitigates the DOE’s security concerns and to establish the truthfulness of the explanation.”
Personnel Security Review, 26 DOE ¶ 83,001 at 86,506 (1996); see also Personnel Security Hearing, 27
DOE ¶ 82,766 at 85,597 (1998). For the reasons below, I have determined that the individual has failed to
carry this burden in this case. More specifically, the individual has failed to convince me that he did not
knowingly use cocaine as he claims.
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I initially find that the drug testing procedures were properly adhered to in rendering the positive result
with respect to the urine sample taken from the individual on February 5, 1998. The individual does not
specifically challenge the accuracy of the drug test. Moreover, the likelihood of a false test result logically
diminishes under these circumstances where the individual concedes he was present at a gathering at
which cocaine was being used just four days preceding the drug test. Nonetheless, in view of the
individual’s insistence that he never knowingly used cocaine, I solicited testimony at the hearing
concerning the drug test procedures as well as the accuracy of the drug test result. The contractor Drug
Testing Official described the urine sampling and labeling procedures, and the chain of custody of each
sample taken before being sent to the laboratory for testing. Tr. at 86-93; Exh. 14 (PSAP Drug Test
Collection Procedures). The Drug Testing Official further explained that in the case of the individual who
is covered by Department of Transportation (DOT) regulations as a licensed commercial vehicle operator,
the urine sample was split for corroborative testing in the event of a positive result. Tr. at 90-91. The Drug
Testing Official concluded that based upon his review of the required chain of custody form checklist, all
procedures were properly followed with respect to the taking, labeling and transmittal of the individual’s
urine sample. Tr. at 97, 106.

The Drug Toxicology Expert then rendered substantial detailed testimony regarding the actual forensic
laboratory testing of the individual’s sample. The Drug Toxicology Expert stated that after ensuring
adherence with all labeling and chain of custody requirements, a portion of the sample was first screened
for the presence of any illicit substance using a drug immunoassay test. Tr. at 116-17; Exh. 9 (Laboratory
Litigation Support Document). After a positive result was yielded by this initial screening test, the sample
was then specifically tested for the presence of cocaine metabolite using the highly precise and
sophisticated gas chromatograph/mass spectrometry (GC/MS) test. Tr. at 123-24. The testing equipment
was thoroughly checked and calibrated prior to testing the individual’s urine sample. Tr. at 120-23.
Finally, as a safeguard to ensure the accuracy of the test result, the individual’s split sample was then sent
to another independent laboratory which also tested the individual’s urine sample as positive for the
presence of cocaine metabolite. Tr. at 103-04, 132.

Based upon the foregoing, I find that the individual’s sample was properly handled and accurately tested
for the presence of cocaine. Consequently, I find that DOE properly invoked 10 C.F.R. § 710.8(k) in
suspending the individual’s access authorization. I now turn to the evidence presented in the record that
leads me to conclude that the individual has not been truthful in explaining the positive drug test result.

First, the individual has offered somewhat differing accounts of the circumstances under which cocaine
was used and offered to him at the gathering of friends. According to the individual, this gathering took
place at a roadside area nearby a river within a few miles of his home, where community acquaintances,
including the individual, sometimes pull up in their cars to socialize. The individual states that he was
offered cocaine over the course of the evening while he was there drinking beer for a few hours. At the
hearing, however, the individual testified that he did not actually observe the cocaine being ingested,
stating: “They would go over to the truck and do it over there.” Tr. at 43.(2) This assertion is at odds with
the depiction relayed by the individual during his PSI:

Q: Okay. Did you see the cocaine?

A: Uh, yes I did.

Q: Okay. What did it look like? Can you describe it for me?

A: Uh, its a white powder - -

. . .

Q: And how is it that they were ingesting it?
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A: They were snorting it.

Exh. 7 at 24-25.

The individual also omitted vital information in revealing the events which transpired at the roadside
gathering to his EAP Counselor. In a letter to DOE security dated April 30, 1998, the EAP Counselor
stated concerning the individual: “When confronted with his test results and the confirmation, he remains
steadfast that he has never used. He acknowledges being with friends and drinking but to his knowledge
there were no drugs being openly used.” Exh. 3 at 1. At the hearing, I questioned the EAP Counselor
regarding this statement. The EAP Counselor affirmed that based upon the information the individual had
given him, the individual was unaware of any drugs being used at the roadside gathering: “I did not hear
him telling me that he was aware of other people openly using drugs.” Tr. at 188. It is difficult to attribute
to mere oversight the individual’s withholding of information, arguably critical to the EAP Counselor’s
assessment, that not only was the individual aware of cocaine being used at the gathering but he was in
fact offered the drug.

Perhaps more telling, the test results themselves also cast some doubt upon the individual’s story. The
individual maintains that one of the friends must have slipped cocaine into his beer, although he does not
recall his beer tasting different and he felt no effect either during the gathering or upon returning home.
Tr. at 37. The Drug Toxicology Expert testified, however, that this is highly unlikely in view of the drug
test reading rendered by the GC/MS test of a little over 1000 ng/ml of cocaine metabolite present in the
individual’s urine sample, well above the 300 ng/ml cutoff for a positive result. The Drug Toxicology
Expert testified that in order to render this test result in a sample taken on Thursday after ingesting cocaine
on Sunday, the individual would had to have ingested “a significant amount” of cocaine on Sunday, based
upon the typical rate of metabolism and excretion from the body after ingestion. Tr. at 134-35. More
pertinent, the Drug Toxicology Expert testified on the basis of his substantial experience in the field that
the cocaine dose “would be beyond the amount that a person could ingest without knowing it.” Tr. at 135.
The Drug Toxicology Expert further testified that the effect of this amount of cocaine would not have been
masked by the individual’s use of alcohol on that night. In this regard, he stated that while intoxication
may have impaired the ability to taste the cocaine which also has a numbing effect upon the taste buds, the
alcohol would not overcome the bodily sensation and increased heart rate induced by the amount of
cocaine required to produce the high level result on a drug test taken four days later. Tr. at 136.(3)

Finally, the individual has failed to produce a witness to corroborate his version of the events which
transpired at the roadside gathering. During the prehearing conference calls conducted in this proceeding,
this Hearing Officer and the DOE Counsel encouraged the individual to produce as a witness at least one
of the persons present at the gathering to lend credence to the individual’s account that he did not accept
cocaine when it was offered to him.(4) Tr. at 40, 42; Memorandum of Telephone Conversation, Case No.
VSO-0216, August 19, 1998. Yet the individual has repeatedly declined to call any of the friends that
were present. Such testimony may have proved to be of great weight under these circumstance where
other factors cast doubt upon the credibility of the individual’s story. See, e.g., Personnel Security
Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 (1997) (clearance restored where individual corroborates
story of one-time marijuana use through testimony of friend present at party); Personnel Security Hearing,
Case No. VSO-0102, 26 DOE ¶ 82,763 (1996) (clearance denied where individual refuses to call witness
to corroborate story of isolated marijuana use on fishing trip).

Indeed, the individual’s interactions with these friends also gives me pause for concern. Although under
the individual’s explanation for the positive drug test, one or more of these friends surreptitously placed
cocaine in his beer causing him to ingest the drug against his will, and thereby put his security clearance
and his job in jeopardy. Yet, the individual has never confronted them with this matter. The individual
states that he has seen these friends since that time and has spoken to them, but he has never inquired
about the events on the night of the roadside gathering. Tr. at 48; Exh. 7 at 53.(5) Moreover, as pointed out
by the Personnel Security Specialist, the fact that the individual would choose to remain at a gathering
where cocaine was being used, and offered to him several times over the course of the evening, reflects
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poor judgment and itself raises a security concern in DOE’s view. Tr. at 57-58. The individual claims that
he was unaware that there existed a possibility that he could be arrested simply by being in a place where
illegal drugs were being dispensed. Tr. at 36.

For these reasons, I conclude that the individual has failed to establish the truthfulness of his explanation
for the presence of cocaine metabolite in his urine sample. I now examine whether the individual has
presented other mitigating factors sufficient to overcome the legitimate security concerns of DOE incident
to the individual’s positive drug test.

C. Mitigating Factors

Setting aside the issue of whether the individual intentionally consumed cocaine, I am persuaded that the
individual’s cocaine use was an isolated occurrence. As noted above, the record shows that the individual
tested negative for the presence of any illegal drug in six random drug tests conducted since 1991, prior to
receiving the positive result in the drug test conducted on February 5, 1998. Exh. 12; Tr. at 65. Other
factors further lead to me conclude that the individual’s drug use was at most experimental.

First, the individual has an excellent work record and the respect of his superiors as a man who is honest,
reliable and trustworthy. Both of the supervisory Co-Workers stated that they were very surprised when
they were informed that the individual had received a positive drug test. Tr. at 155, 161. The Human
Resources Specialist who testified on behalf of the contractor similarly described the individual as a
valuable employee, noting that individual had worked himself up from an entry level position to foreman.
Tr. at 63. The individual’s employee records show that during that time the individual has received ten
letters of commendation, with no disciplinary actions in his file. Tr. at 64; Exh. 12.

There is also consistent testimony in the record that the individual is a good family man with a stable
home environment and lifestyle. The individual’s wife testified that she has never known the individual to
use drugs in their 24 years of marriage, that the individual is a devoted husband and father, and that the
individual has also assumed responsibility for caring for his invalid mother. Tr. at 21-26. One of the Co-
Workers, who has known the individual for 26 years, also described the individual as a devoted family
man. Tr. at 160-61, 164. The individual is also known to be active in his church and other community
organizations. Tr. at 64.

Finally, the EAP Counselor was strong in his opinion based upon his knowledge of the individual after
many sessions that the individual does not have a drug problem. Tr. at 185. According to the EAP
Counselor, the individual does not fit the profile of a drug user, citing the individual’s active family
involvement. Tr. at 184. The EAP Counselor believes that the individual is being candid when he states
that he has never knowingly used illegal drugs. According to the EAP Counselor: “I’ve not detected
anything that would cause me to believe that he was being dishonest with me.” Tr. at 184.(6) The EAP
Counselor further stated that the individual has been cooperative in fulfilling all aspects of the required
treatment program, although he believes in the case of the individual the program was not actually
required in terms of reformation or rehabilitation. Tr. at 188-89. The EAP Counselor intends to complete
his sessions with the individual merely to fulfill DOT requirements so the individual can return to work.
Tr. at 185.

All of this information is highly favorable in support of restoring the individual’s access authorization.
Nonetheless, I cannot find that the individual has overcome the security concerns of DOE stemming from
his positive drug test while I am yet unsatisfied that the individual has provided a truthful explanation for
the high level presence of cocaine metabolite in his urine sample. As we previously have noted, a one-
time only drug use followed in close proximity by a random drug test, while not inconceivable, is
inherently unlikely. Personnel Security Hearing, Case No. VSO-0085, 26 DOE ¶ 82,751 at 85,507 (1996);
Personnel Security Hearing, Case No. VSO-0094, 26 DOE ¶ 82,753 at 85,515 (1996). Thus, in any case,
an individual’s explanation warrants careful scrutiny because the existence of a positive drug test raises
the possibility that the individual has used drugs at other times. Personnel Security Hearing, Case No.
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VSO-0116, 26 DOE ¶ 82,765 (1997). In this case, I find that the individual’s explanation fails to withstand
reasonable scrutiny. Consequently, I am unable to find at this time that the individual is reformed with
regard to his use of cocaine, and coercion or blackmail at the hands of those who may have knowledge of
the individual’s cocaine use remains a distinct possibility. The individual’s failure to provide a plausible
explanation for the positive drug test leaves the DOE’s security concerns essentially unabated.

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. § 710.8(k) in suspending the
individual's access authorization. It is my opinion that the individual "[t]rafficked in, sold, transferred,
possessed, used, or experimented with a drug or other substance listed in the Schedule of Controlled
Substances established pursuant to section 202 of the Controlled Substances Act of 1970 (such as
marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a
physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by law." 10
C.F.R. § 710.8(k). Moreover, I find that the individual has failed to sufficiently mitigate the security
concerns of DOE relating to his positive drug test result. I therefore cannot find that restoring the
individual's access authorization at this time would not endanger the common defense and security and
would be consistent with the national interest. Accordingly, I find that the individual's access authorization
should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: November 16, 1998

(1) 1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will referred to
variously in this Opinion as an access authorization or security clearance.
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(2)To clarify, I inquired about this and other instances in which the individual stated that he was offered
but did not accept cocaine:

Q:And in those circumstances and in this circumstance, you did not actually observe it-

A:Right.

Q:- - being used?

A:Right.

Tr. at 45.

(3)Indeed, the Drug Toxicology Expert noted that many cocaine users consume alcohol in conjunction
with their cocaine use. Tr. at 136. In the case of the individual who claims that he has never used cocaine
before, the effect would be even more apparent given the likely amount of cocaine he ingested, which the
Drug Toxicology Expert described as “more than just a recreational dose.” Id.

(4)This would not necessitate calling a person who partook of the cocaine since, according to the
individual during his PSI, “not everybody was sharing it” of the “about five guys that were there.” Exh. 7
at 26.

(5)Indeed, after all that has happened, the individual has not disowned associating with these friends. At
the hearing, I asked the individual about his intentions regarding the people he associated with on that
night. The individual responded: “Well, my intention is maybe I could sit down and talk to them and have
a nice conversation with them - - but that’s the intent . . . as soon as something else starts to happen, I
guarantee I’ll just pick up myself and leave.” Tr. at 168-69.

(6)The EAP Counselor discounts the information revealed to him during at the hearing, discussed above,
that the individual had failed to inform him that drugs were openly used and offered to the individual at
the roadside gathering. Exh. 3. Interestingly, as part of the individual’s treatment program, the individual
was referred to a licensed clinical psychologist who reported that the individual had no psychological
disorders, but: “[The individual] is somewhat vague in response to historical questions. I was not able to
determine whether the vagueness resulted from memory difficulties or evasion.” Exh. 15 at 1. The EAP
Counselor maintains, however, that the individual is not evasive but it is his “manner of interacting” that
“may have led to some of the misunderstandings that we had early in the case.” Tr. at 191-92.
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Case No. VSO-0219, 27 DOE ¶ 82,779 (H.O.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

November 9, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 6, 1998

Case Number: VSO-0219

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") to hold an access
authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the record testimony and other evidence presented
in this proceeding, the individual’s suspended access authorization should be restored.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access authorization in connection with his work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a detailed statement of the
derogatory information. The DOE concern involves information indicating that the individual has been or
is a user of alcohol habitually to excess, and has been diagnosed by

a board-certified psychiatrist as alcohol dependent. 10 C.F.R. § 710.8(j) (hereinafter Criterion J). (2)

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the individual represented himself, and was assisted by a union representative. The
individual testified on his own behalf, and presented testimony of two co-workers, his sister, the manager
of the Employee Assistance Program at the individual’s work site, and that of the head of the aftercare
program that the individual attended (hereinafter referred to as the individual’s counselor). The DOE
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Counsel presented the testimony of a consultant psychiatrist (DOE psychiatrist).

II. Statement of Derogatory Information

As stated above, the area of concern identified in the Notification Letter involves the individual’s use of
alcohol. The letter also sets forth details giving rise to this concern. Specifically, the Notification Letter
refers to the DOE psychiatrist’s evaluation that the individual is alcohol dependent, and, at the time of that
evaluation, had not shown adequate evidence of rehabilitation. The Letter also states that the individual
admitted himself to a hospital, reporting a long history of alcohol dependence. At the time of admission he
had a blood alcohol level of .332. Moreover, the Letter indicates that at the time he admitted himself into
the hospital, the individual stated that his alcohol use amounted to a fifth of schnapps plus a case of beer
per day. However, the Letter points out that the individual denied this level of consumption during his
interview with the DOE psychiatrist, and that the psychiatrist expressed concern in his evaluation that the
individual was minimizing his level of usage. Finally, the Letter states that in 1994, the individual was
arrested for driving under the influence of alcohol.

III. The Hearing

At the Hearing, the individual admitted to having had an alcohol dependence problem and major
depression. He also testified about his rehabilitation efforts. He stated that in July 1997 he voluntarily
admitted himself into a hospital for treatment. He stated that he spent seven days in the hospital, and then
for a two-month period he attended outpatient meetings three times a week. These sessions each lasted
three hours. He indicated that he is still regularly attending these sessions once a week, as well as
participating in an Alcoholics Anonymous program one or two times a week. He stated that he has not
used alcohol since admitting himself into the hospital for treatment for alcohol dependence. Transcript of
Hearing (hereinafter Tr.) at 13-16.

The individual further testified that he has a support group that includes friends from the outpatient
program, his sister who lives with him and several co-workers. He indicated that if he found himself in a
stressful situation in which he were tempted to use alcohol, he would call on one of these people for
assistance. He further asserted that he intends never to use alcohol again and to continue attending the
outpatient care. He also referred to new interests that he has been pursuing during his period of abstinence
from alcohol. These include gardening, hiking, and returning to school to study computers. Tr. at 20-23.

After hearing the individual’s testimony, the DOE psychiatrist was asked his opinion as to whether he
considered the individual to have demonstrated that he was rehabilitated from his alcohol dependence. In
responding to this question, the DOE psychiatrist first provided some background information as to what
he believes to be the hallmarks of addiction. He stated that these are usage, dishonesty, and a chaotic
living situation. Conversely, in assessing whether an individual is rehabilitated from addiction, he looks
for abstinence, honesty, and stability. Tr. at 26. Therefore, in order to assess whether the individual was
rehabilitated, the DOE psychiatrist asked the individual about his life style, his attendance at counseling
sessions, whether he was using alcohol and his desire for alcohol. In response, the individual reiterated
many of the details he had provided in his earlier testimony. Tr. at 27-34.

After listening to the individual, the DOE psychiatrist concluded that the individual’s alcohol dependence
was in full remission because he had not used alcohol for more than one year. He also stated that the time
frame on rehabilitation is not established, and that it varies from case to case. He testified that the
individual “certainly meets the criteria of honesty, stability and abstinence . . . at this time.” Tr. at 46. The
DOE psychiatrist pointed out that to the individual’s credit he is acknowledging the severity of his illness,
that he is capable of relapsing, and trying to maintain his program to keep that from happening. He
believes that the individual’s current level of therapy is more than sufficient. He considers the individual’s
support group to be adequate. He recommends that the individual seek out a psychiatrist, rather than his
general physician, to monitor his level of anti-depression medication. Tr. at 46-49. (3) Overall, the DOE



Case No. VSO-0219, 27 DOE ¶ 82,779 (H.O. Lipton November 9, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0219.htm[11/29/2012 1:34:15 PM]

psychiatrist found the individual to be eager, honest and serious about his rehabilitation. Tr. at 58. His
conclusion was that the individual is showing adequate evidence of rehabilitation and reformation from
alcohol dependence. Tr. at 47.

Thus, based on the individual’s testimony, the DOE psychiatrist concluded that the individual appeared to
be rehabilitated. However, before giving a definitive judgment on this issue, the psychiatrist indicated that
he wished to hear the testimony of other witnesses in this case in order to be certain that their testimony
was consistent with that of the individual. Tr. at 58.

The individual’s counselor stated that she has known the individual for a year and believes him to be
“truly exemplary.” Tr. at 60.(4) She indicated that he has “stayed with the program 100 percent from the
first time he walked in the door at the hospital.” Tr. at 61. She found him to be open and honest, and did
not know of any relapses. She was particularly impressed by the fact that the individual was eager to help
others in the program. Tr. at 62-64.

Two of the individual’s co-workers also testified. Both indicated that they had no reason to believe that
the individual had used any alcohol in the past year. Both of these co-workers indicated that the work
record and the attendance record of the individual has been exemplary during the past year. Tr. at 65, 75-
76. One of the co-workers stated that he had visited the individual at home on several occasions and had
never seen any signs of alcohol, even when he arrived unannounced. Tr. at 67. He also stated that he had
spent a week with the individual at an out-of town training course. He indicated that during that time he
never saw the individual use alcohol. Tr. at 68.

The individual’s sister, who has been living with the individual for the past six weeks, confirmed that she
has not seen him use alcohol during that time, and that there is no alcohol in their household.(5) She
indicated that he has found new interests since entering the rehabilitation program. These include walking,
camping, remodeling their home, and gardening. She confirms that he takes his anti-depression medication
regularly. Tr. at 84-87.

Finally, the manager of the Employee Assistance Program (EAP) at the site where the individual is
employed testified. It is his responsibility to monitor the individual’s treatment. He gave his view that the
individual has shown good rehabilitation and is aware of the importance of avoiding alcohol. Tr. at 90-95.

The individual also presented a written evaluation of his current rehabilitation status, prepared by the same
psychiatrist who admitted him to his rehabilitation program. This psychiatrist, who re-evaluated the
individual shortly before the hearing, believes the individual’s alcohol dependence and depression to be in
remission. He further indicated that the individual has “shown evidence of rehabilitation.” Individual’s
Exhibit 1. (6)

After hearing this testimony, and reviewing the evaluation letter of the individual’s psychiatrist, the DOE
psychiatrist confirmed his original opinion that the individual has been avoiding alcohol use, and has
adopted an honest, stable life-style constituting rehabilitation. Tr. at 99. The DOE psychiatrist stated that
the prognosis for the individual is good. Tr. at 47.

IV. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard, which is designed to protect national security interests. A hearing
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that granting or restoring his access authorization "would not endanger
the common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d).
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This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518,531 (1988) ("clearly consistent with the national
interest" standard for the granting of security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991)(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995).

In rendering my judgment in this case, I must consider whether there are factors present to mitigate the
DOE's security concerns. Among the factors that I am to consider are those set forth at 10 C.F.R. §
710.7(c). See also 10 C.F.R. § 710.27(a).

The DOE psychiatrist diagnosed this individual as alcohol dependent. This diagnosis is consistent with that
given at the time the individual was admitted to his rehabilitation program. Further, the individual admits
that he was alcohol dependent. Thus, it is clear that there is sufficient evidence for the DOE to have
invoked Criterion J in suspending the individual’s access authorization. Once a security concern has been
found to exist, the individual has the burden of going forward with evidence to rebut, refute, explain,
extenuate or mitigate the allegations. Personnel Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995),
aff’d, 25 DOE ¶ 83,013 (1995)(VSA-0005).

As is evident from the testimony at the hearing described above, there was agreement by all witnesses that
this individual has shown a remarkable reformation in his behavior.(7) In listening to the testimony of the
individual, I was impressed by his candor regarding his alcohol problems, his acceptance of his
responsibility for those problems and his efforts to resolve them. I was also impressed by his enthusiasm
and eagerness to maintain his sober life-style. The individual’s character witnesses corroborate that he has
maintained his abstinence. I also note that all the expert witnesses are in agreement that not only is the
individual’s alcohol dependence in full remission, but also that for a significant period of time he has been
seriously committed to a new sober and stable life-style, thereby demonstrating rehabilitation. Given these
facts, I find that the individual has brought forward sufficient information from which I can conclude that
he has mitigated the security concerns raised in the Notification Letter.

V. CONCLUSION

I have been persuaded by the evidence brought forward in this case that restoring the individual’s access
authorization will not endanger the common defense and will be clearly consistent with the national
interest. Accordingly, I find that the individual’s access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

file:///cases/security/vso0002.htm
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Date: November 9, 1998

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Criterion J includes information that the individual has “been or is a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”

(3)The individual indicated that he was willing to adopt that approach. Tr. at 41, 50. The DOE psychiatrist
indicated that he did not believe that the individual’s depression would cause any defect in his judgment or
reliability. Tr. at 82.

(4)This testimony was given by telephone.

(5)This testimony was provided by telephone.

(6)The DOE psychiatrist interpreted this statement as giving the individual a “clean bill of health
regarding his alcohol use.” He stated that he agreed with this evaluation. Tr. at 81. The individual also
submitted other documentary evidence at the hearing. These included statements from (i) his
psychotherapist; (ii) his personal physician; and (iii) a counselor at his outpatient program. These
statements were all consistent with the testimony discussed above to the effect that the individual has
steadfastly demonstrated a commitment to sobriety and rehabilitation.

(7)As stated above, the Notification Letter referred to the individual’s denial that he consumed a fifth of
schnapps and a case of beer per day. This raised concerns that the individual may have been untruthful
about his level of use. The representation that the individual was consuming alcohol at this level was made
by the psychiatrist who initially evaluated the individual when he entered the hospital for his alcohol
rehabilitation program. That psychiatrist subsequently reviewed his notes and in a June 16, 1998 letter
addressed to the EAP manager at the individual’s work site, indicated that this assertion regarding the
individual’s alcohol use was an error. See also Tr. at 82-83. Accordingly, I will not give any further
consideration to this aspect of the Notification Letter.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

Novmeber 23, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 6, 1998

Case Number: VSO-0220

This Opinion concerns the eligibility of XXXXXXX (hereinafter referred to as the “individual” ) to hold
an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” A
Department of Energy Operations Office (DOE Operations Office) suspended the individual’s access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored. As set forth in the Opinion, I recommend that the individual’s security clearance not be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).

In this case, a DOE contractor requested the reinstatement of the individual’s access authorization in
conjunction with his employment at a DOE facility. The individual had held a clearance previously while
employed by another DOE contractor. However, that clearance was suspended as

a result of derogatory information about the individual that was derived from a background investigation.
At the time of suspension, the DOE Operations Office had begun an administrative review of the
individual’s case. The review process was not concluded because the individual’s employer no longer
required that he hold a security clearance. As a result, the issues surrounding the derogatory information
remained unresolved. Therefore, when the individual’s current employer requested access authorization for
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the individual, the DOE Operations Office issued a Notification Letter to the individual which specified
the same derogatory information. That information is set forth in the Notification Letter, and is
summarized below.

The Notification Letter states that the derogatory information regarding the individual falls within 10
C.F.R. § 710.8(f) and (l). The DOE Operations Office invokes Criterion F, 10 C.F.R. § 710.8(f), on the
basis of its finding that the individual “has deliberately misrepresented, falsified, or omitted significant
information from a Personnel Security Questionnaire (PSQ), a personnel qualifications statement, or a
personnel security interview.” In this regard, the Notification Letter contends that the individual: (1) failed
to disclose a 1970 arrest on a 1981 PSQ; (2) failed to list a 1970 criminal charge on a 1988 PSQ; (3) failed
to list a 1988 criminal charge on a 1988 PSQ; and (4) gave conflicting information about his past drug use
in a 1991 PSI.

The DOE Operations Office also invokes Criterion L, 10 C.F.R. § 710.8(l), on the basis of findings that the
individual has “engaged in unusual conduct or is subject to circumstances which tend to show that [the
individual is] not honest, reliable, or trustworthy; or which furnishes reason to believe that [the individual]
may be subject to pressure, coercion, exploitation, or duress, which may cause [the individual] to act
contrary to the best interests of the national security.” In this regard, the Notification Letter describes three
allegations against the individual: (1) that the individual elected to use drugs after signing a DOE Drug
Certification, even though he was aware that drug use was against DOE policy; (2) that the individual
engaged in a scheme to defraud an insurance company by having a friend steal his car and then reporting
the car as stolen; and (3) that the individual stole tools from a previous employer.

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a
hearing in this matter. 10 C.F.R. § 710.21(b). On July 9, 1998, I was appointed as Hearing Officer in this
case. After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a
hearing date. At the hearing, the DOE counsel did not call any witnesses. The individual elected to call as
witnesses his former attorney, a psychiatrist, two personal friends, and a former co-worker. The individual
also testified. The transcript taken at the hearing shall be hereinafter cited as “Tr.” Various documents that
were submitted by the DOE counsel and the individual during this proceeding constitute exhibits to the
hearing transcript and shall be cited as “Ex.”

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. SeePersonnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we apply a different
standard designed to protect national security interests. A hearing is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).
Once the DOE Operations Office has made a showing of derogatory information raising security concerns,
the burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of
denials”);Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
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circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.

A. Findings of Fact

The facts in this case are uncontested. The individual has been employed by various DOE contractors for
the past 20 years. The DOE Operations Office conducted a background investigation of the individual in
1976 at the request of his then employer. Ex. 38; Ex. 15 at 4. In a 1976 PSQ, the individual indicated that
he was arrested in 1970 and charged with a weapons violation and possession of narcotics, but the
narcotics charge was dismissed. Ex. 38; Ex. 4; Tr. at 63. In his first personnel security interview (PSI), the
individual also described a period of extensive drug use, terminating in 1971. Ex. 33. However, based
upon a determination that six years of abstention was adequate evidence of rehabilitation, DOE granted his
clearance in 1977. Ex. 33 at 3. At that time, the individual also signed a DOE Drug Certification,
promising not to use drugs while holding a clearance. Ex. 35.

As part of a routine reinvestigation, the individual completed another PSQ in 1981. Ex. 32. However, he
answered “no” when asked on the questionnaire if he had any previous arrests, detentions, or criminal
charges filed against him. Ex. 32 at 4. In the following years, the individual’s marriage became troubled,
and he and his wife attended counseling sessions. Tr. at 26, 41; Ex. 29. After the couple divorced, the
individual used cocaine for a brief period. Tr. at 61. In 1988, the individual and his ex-wife engaged in an
altercation in a public place, resulting in the ex- wife filing a charge of assault and battery against the
individual. Ex. 29. The individual did not notify the DOE Operations Office or his employer of the charge
filed against him, but his ex-wife notified the DOE Operations Office of the incident. Ex. 29 at 1, 3. Two
months after the assault charges were filed, the individual completed another PSQ, and again failed to
mention the assault charge. Tr. at 63; Ex. 30 at 4. At trial, the individual pled “no contest,” and charges
were dismissed after he performed community service. Tr. at 38-40; Ex. 29. Around this time(1), someone
stole the individual’s car, which the individual reported to his insurance company. Tr. at 68; Ex. 25 at 32-
34. The individual accepted payment from the insurance company for the loss of his car, even though the
individual believed that he knew who had stolen the car. Id. After an OPM investigation disclosed some
derogatory information about the individual, the DOE conducted another PSI with the individual in 1991.
Tr. at 66-72; Ex. 25 at 3. In that PSI, the individual admitted using drugs after his divorce. Ex. 25 at 22-25.
In a 1998 PSI, the individual also admitted possessing drugs in 1994. Ex. 6 at 14.

B. Criterion L

Criterion L applies where an individual has “[e]ngaged in unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy; or may be
subject to pressure, coercion, exploitation, or duress which might cause him to act contrary to the best
interests of the national security.” 10 C.F.R. § 710.8 (l). As explained below, I find that the individual has
engaged in unusual conduct as described in Criterion L as regards his drug use and his actions surrounding
the theft of his vehicle.

1. Violation of the DOE Drug Certification

According to the Notification Letter, the individual violated a Drug Certification by admittedly using
cocaine and marijuana over an eight-week period in 1987 while holding a clearance. Ex. 1 at 4. These
facts are not disputed. Such an action raises a serious question concerning his judgment and reliability.
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Even though the individual had signed the certification 10 years earlier, he testified that he was still aware
that drug use was against DOE’s policy. Tr. at 61. He did not offer any mitigation for his behavior,
testifying only that he was under stress and stopped using drugs when he realized that what he was doing
was wrong. Tr. at 61. In addition, the violation was not a one- time occurrence. The individual also
admitted to possessing marijuana in 1994, two years after his clearance had been suspended for drug use.
Tr. at 60-63.

Although I applaud the individual’s honesty in admitting his mistake, I find no significant mitigating
factors regarding his repeated violations of the Drug Certification. See Personnel Security Hearing, Case
No. VSO-0155, 26 DOE ¶ 82,798 (1997) (self-disclosure of earlier involvement with illegal drugs does not
mitigate a violation of a Drug Certification). Compare Personnel Security Hearing,Case No. VSO-0045,
25 DOE ¶ 82,774 (1995) (violation of Drug Certification mitigated by one-time occurrence). The
individual’s actions have shown that the DOE Operations Office is justified in being concerned about his
judgment and reliability. I find that the individual has engaged in conduct that tends to show that the
individual is not reliable or trustworthy. Therefore, I conclude that the individual’s violation of the drug
certification demonstrates that the DOE Operations Office properly relied on Criterion L in suspending the
individual’s clearance.

2. Unauthorized Use of Company Property

The Notification Letter alleges that the individual admitted taking tools home from his job without
permission, and that some of the tools may not have been returned. Ex. 1 at 4. If this were true, it would
exhibit dishonest conduct. However, a review of the record shows that, contrary to the allegations in the
Notification Letter, the individual at no time stated that he took his employer’s tools home without
permission, nor did he definitively state that he ever retained any borrowed item. Transcript of May 1991
PSI at 31 (hereinafter cited as Ex. 25). In fact, the individual testified at the hearing that the allegations in
the Notification Letter were not accurate.

Q. Once again, in the May 1991 PSI you admitted you took tools home from your employer?

A. Uh-huh.

Q. It also says that you took them without permission, Is that accurate?

A. No.

Tr. at 69.

The individual has thus consistently stated under oath that he did not take tools home without permission.
See Tr. at 69; Ex. 19.; Ex. 25. In addition, he did not admit keeping any tools without authorization. In
fact, the record indicates that he never failed to return any borrowed tools, but may have a kept a pencil or
writing pad or similar item. Tr. at 70; Ex. 25 at 31; Ex. 19 at 3. The DOE Operations Office presented no
documentary evidence or testimony to support the allegations in the Notification Letter. Therefore, I
cannot conclude that the individual has engaged in unusual conduct by taking his employer’s tools home
without permission.

3. The Stolen Car

According to the Notification Letter, the individual stated in a May 1991 PSI that a friend stole the
individual’s antique car, and that the individual subsequently filed an insurance claim without telling the
insurance company who took the car. Ex. 1 at 4. The Notification Letter further alleged that the individual
was afraid that this “friend” would harm him if the individual told the insurance company who stole the
car. The insurance company paid the individual for the loss of the car, and the individual never disclosed
his suspicions about the fate of the car to the company. Id.
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After a careful review of the record, I find no support for the DOE Operations Office’s allegations in the
Notification Letter that the individual arranged the theft of his own car for monetary gain. The individual
testified that he did not arrange to have the car stolen, did not see the car being stolen, and never saw the
car after it was stolen. Tr. at 68-69. The individual indicated that he heard rumors after the theft that an
acquaintance stole the car. Tr. at 58-59; 68. Given this clarification of the individual’s statements in the
1991 PSI, I have no evidence that the individual arranged the theft of his car.

However, there is testimony in the record that supports the DOE Operations Office’s security concerns that
the individual engaged in unusual conduct with respect to the theft of his vehicle as described in Criterion
L. The individual indicated in a 1991 PSI that he confronted the person he suspected, who then laughed at
the individual and admitted having possession of the car. Ex. 25 at 34. In a later statement, the individual
challenged the accuracy of the transcript of the 1991 PSI and declared that the suspect laughed at him
during the confrontation, but denied having the car. Ex.19 at 3. No matter which account is true, I find it
troubling that the individual felt so threatened by an acquaintance that he would not notify the insurance
company or police department of his suspicions.(2)

The individual’s testimony about the incident raises questions about his judgment and reliability. Even
though the individual did not arrange to have the car stolen, neither did he inform the insurance company
of his sincere belief that the theft was suspicious. He also failed to inform the police of his suspicions. Tr.
at 72. The individual was clearly so intimidated by the suspected thief that he admitted in the 1991 PSI that
he was a “coward,” “embarrassed,” “ashamed,” and feared for his safety. Ex. 25 at 34. Coercion, in the
form of intimidation by an acquaintance, caused the individual to act contrary to his own sense of proper
behavior. This raises serious security concerns that the individual could also be coerced into activities that
would compromise classified information. I find that the individual has engaged in unusual conduct
regarding the theft of his car which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation or duress which may cause him to act contrary to the best interests of the national
security. Therefore, I find that the DOE Operations Office properly relied on Criterion L in suspending the
individual’s clearance.

C. Criterion F

Criterion F concerns information that indicates an individual “[d]eliberately misrepresented, falsified, or
omitted significant information” during an official inquiry concerning his eligibility for a clearance. Such
information raises doubts about whether an individual should be entrusted with responsibility for
safeguarding classified information or special nuclear material. For the reasons stated below, I find that the
DOE Operations Office properly relied on Criterion F in suspending the individual’s clearance.

1. Opium Withdrawal

According to the Notification Letter, the individual stated in a 1991 PSI that he experienced withdrawal
when he stopped using opium in 1970. Ex. 1. at 3. The Notification Letter alleged that this contradicted his
statements in a 1977 PSI, where he denied going through withdrawal(3). After reviewing the record, I find
that the individual did not deliberately misrepresent, falsify or omit significant information about his
opium withdrawal during official inquiries about his clearance.

The individual used opium regularly for an eight week period in 1970. Tr. at 66. In a 1977 PSI, the
individual stated that he did not suffer any withdrawal symptoms when he stopped using opium at the end
of that period. Ex. 33 at 3. However, according to the Notification Letter, the individual indicated in 1991
that he “had experienced withdrawal when he stopped using the opium.” Ex. 1 at 4. After reviewing the
1991 PSI, I find no such statement that can be attributed to the individual. Rather, the individual indicated
that when he felt himself becoming addicted to opium, he gave his remaining supply of opium to a friend
and could not remember what happened during the next three weeks. Ex. 25 at 19. The DOE personnel
security specialist asked the individual to describe what happened after giving away the opium:
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Q. OK. Did you go through a treatment?

A. No. Did it myself. Just. . .

Q. Scary.

A. No, I don’t remember. That was the scary part.

Ex. 25 at 19.

I am not persuaded by the testimony above that the individual actually went through withdrawal. The
record is not clear on whether the individual experienced a three-week blackout, which could be a
symptom of withdrawal, or whether he merely had a vague recollection of events that occurred 20 years in
the past. At the hearing, the individual testified that in 1970 he did go through a withdrawal period,
although it was not a major withdrawal or a “major event” in his life. Tr. at 66- 67. This testimony clearly
conflicts with the DOE Operations Office’s summary of the 1977 PSI. Nonetheless, I cannot conclude that
the conflicts in the individual’s testimony were deliberate. The incident occurred 21 years before the PSI
and 28 years before the hearing, and, according to the individual, was not a significant event in his life. Id.
Thus, it is not unreasonable for the individual to have a limited recollection of what actually happened.
See Personnel Security Hearing, Case No. VSO-0045, 25 DOE ¶ 82,774 (1995) ( passage of time was
mitigating factor in individual’s faulty memory of non-traumatic event). Accordingly, I find that the
individual did not deliberately misrepresent, falsify, or omit significant information from a PSI regarding
the effects of discontinuing the use of opium.

2. Failure to List Previous Arrests on 1981 PSQ

The DOE Operations Office alleges that the individual did not list any criminal charges or arrests in a
1981 PSQ, despite having been arrested in 1970. Ex. 1 at 3. The individual, by way of explanation,
testified that a DOE representative had advised him that he did not need to list an arrest that occurred 10
years ago. Tr. at 56-57. The record contains similar statements by the individual that he provided the DOE
Operations Office with complete information on his arrest in 1976, was not aware that he needed to restate
this information, and was not intentionally trying to hide his arrest. Ex. 19 at 2.

In 1976, the individual fully disclosed his 1970 arrest, and provided the DOE Operations Office a copy of
the judgment. Ex. 38, 39. At this time, the individual had just begun working with a former employer, and
may have needed the clearance to retain his position. Ex. 38 at 1. When he completed the 1981 PSQ in
question, he still held a clearance and was still employed by the same company. Ex. 32. Thus, knowing
that the DOE Operations Office and his employer were already aware of his criminal record, it is not
likely that the individual would have anything to gain from deliberately omitting such significant
information on his PSQ. Therefore, even though I am not persuaded by the individual’s statement that a
DOE representative told him in 1981 that he was not required to disclose a 10-year old criminal charge, I
cannot find that he deliberately omitted significant information about his criminal record. Criterion F
applies only to omissions that are deliberate and involve significant information. Personnel Security
Hearing, Case No. VSO-0121, 26 DOE ¶ 82,775 (1997). I find that, although the information was
significant, the omission was not deliberate. Therefore, I conclude that the individual’s action did not
create a security concern under Criterion F.

3. Failure to Disclose A Dismissed Criminal Charge on 1988 PSQ

The DOE Operations Office also alleged that the individual did not list a 1970 charge for the possession of
narcotics(4) on his 1988 PSQ, even though he had documented the charge on a 1976 PSQ. Ex. 1 at 3. See
also Section II. A. In the record, the individual indicated that his memory of the narcotics charge was not
clear after twenty years, and thought that it may have been dismissed. Ex. 19 at 2. At the hearing, the
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individual testified that he did not disclose the narcotics charge on his 1988 PSQ because the charge was
dropped prior to trial. Tr. at 63. However, when DOE counsel pointed out to the individual that the PSQ
question actually asks respondents to list all charges and arrests, even if dismissed, the individual said that
he made a “human error” and “he was not intentionally trying to hide” what he had revealed to the DOE
Operations Office in the past. Tr. at 64-65. After reviewing the record, I find that the individual did not
deliberately misrepresent, falsify, or omit significant information regarding the narcotics charge from the
1988 PSQ.

The individual made full disclosure of his 1970 arrest on two criminal charges on his 1976 PSQ, the first
security document that he completed in his pursuit of a clearance. Ex. 38. Were he trying to deliberately
omit or misrepresent his past criminal record, such an action would be more likely to occur at his initial
foray into the security system, not 12 years later when he was already holding a clearance. Thus, the
record indicates that the individual displayed honesty in disclosing the arrest when first requested, at a time
when he did not hold a clearance and may have needed one to keep his job. I also found the individual’s
hearing testimony on this issue to be credible. Rather than concoct elaborate excuses for not providing this
information on the 1988 PSQ, the individual testified frankly that he made an error in not reading the
question closely and presumed that he did not have to provide the same information again. Tr. at 65.
Therefore, I conclude that the individual did not deliberately misrepresent, falsify, or omit significant
information about the narcotics charge during an official inquiry concerning his eligibility for a clearance.

4. Failure to Disclose 1988 Assault Charge on 1988 PSQ

The DOE Operations Office alleges that the individual failed to disclose on his 1988 PSQ a criminal
assault charge filed against him two months prior to completing the PSQ. Ex. 1 at 3. The individual
claimed that he did not list the charge because he was never arrested, and the PSQ question specifically
asks the respondent to list arrests. Tr. at 37; Tr. at 65-66. I find that the individual deliberately omitted
significant information about a recent criminal charge on a PSQ during an official inquiry.

The individual testified at the hearing that even though he received a summons on the charge, he did not
think that the question applied to him because he was never arrested, he did not know what the fine would
be, and he had not yet gone to trial. Tr. at 65-66. All of these statements may be true, but after reviewing
the record, and taking into account the fact that the individual had held a clearance for over 10 years, I find
these responses to be disingenuous.

At the hearing, the individual went to great lengths to explain that he did not disclose the 1988 assault
charge because he was not arrested or detained, and because the PSQ solicits information about arrests. Tr.
at 38; Tr. at 65-66. He also did not recollect if he was informed of the charges prior to his trial later that
year. He acknowledged that someone from the court telephoned him, but was not sure when he received
that call. Tr. at 38. However, in 1991, the individual stated that “a couple of days after the incident, I got a
letter from the police department that I was being charged with assault and battery.” Ex. 25 at 4-6
(emphasis added). The individual’s former attorney testified that, to the best of his knowledge, the court
issued a summons, and the individual, accompanied by his attorney, entered a plea at the courthouse. Tr.
at 37-38. Most importantly, the attorney also testified that summonses are issued “fairly quickly” in
misdemeanor cases, and therefore the individual should have been aware of the charge very soon after it
was filed. Tr. at 43-44. In fact, he also stated that it would be very unusual if the court had not called the
individual about the summons within two weeks. Id. This corroborates the individual’s 1991 statement that
the court called him soon after the incident occurred. Thus, according to the attorney, the individual should
have been aware of the charge prior to his 1988 PSI. Tr. at 44-45.

Based on the testimony at the hearing, and evidence in the record, I find that the individual deliberately
omitted significant information from his PSI regarding the criminal assault charge. First, even though the
individual did not remember the incident well at the hearing, the individual stated in 1991 that he was
notified of the charges soon after they were filed. Second, after holding a clearance for 10 years, the
individual should have recognized that DOE security would consider the altercation, the summons for a
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criminal charge, and his court appearance to be significant, reportable events. This omission differs
significantly from his omission of the 1970 arrest on his 1981 PSQ. See Section II. C. 3. Even though the
individual omitted information on his 1981 PSQ, he had already disclosed the same information earlier to
the DOE Operations Office, and was a relative newcomer to the ranks of clearance holders. At the time of
this latter omission, the individual should have been well-versed in his responsibilities while holding a
security clearance. See Personnel Security Hearing, Case No. VSO-0153, 26 DOE ¶ 82,795 (1997) (failure
to report information on a QSP may indicate a carelessness that is incompatible with the responsibilities of
a clearance holder). When I take into account the absence of mitigating factors for the omission, I
conclude that valid security concerns exist relating to Criterion F, and that the individual has failed to
mitigate those concerns. Therefore, I find that the individual deliberately omitted significant information
from a PSQ during an official inquiry into his eligibility for DOE access authorization.

III. Conclusion

As explained in this Opinion, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8
(l) and 710.8 (f) in suspending the individual’s access authorization. The individual has failed to present
adequate mitigating factors or circumstances to erode the factual basis for these findings or otherwise
alleviate the legitimate security concerns of the DOE Operations Office. In view of this criterion and the
record before me, I cannot find that restoring the individual’s access authorization would not endanger the
common defense and security and would be consistent with the national interest. Accordingly, I find that
the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28 (a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28 (b). The address
where submissions must be sent for the purpose of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U. S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Valerie Vance Adeyeye

Hearing Officer

Office of Hearings and Appeals

Date: November 23, 1998

(1)The exact date of the theft does not appear in the record.
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(2)The individual did relate his suspicions to a friend who was also a police detective, but the individual
was aware that the detective did not take any official action to investigate the new information. Tr. at 72.

(3)No transcript of the January 1977 PSI was entered into the record. Instead, Exhibit 33 is a 1977 DOE
memo that summarizes that interview.

(4)The individual fully disclosed his arrest in 1970 on a weapons violation on the 1988 PSQ. Ex. 30 at 4.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

February 16, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:July 7, 1998

Case Number:VSO-0221

This Opinion concerns the eligibility of XXXXXXXXXX (the Individual) to hold an access authorization
under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.” (1) The Individual’s access
authorization was suspended by the Manager of a Department of Energy (DOE) Operations Office
pursuant to the provisions of Part 710. Based on the record before me, I am of the opinion that the
Individual’s access authorization should not be restored.

I. Background

A. Procedural History

The Individual is an employee at a DOE facility. Pursuant to a reinvestigation as to his eligibility for
continued access authorization, the Operations Office discovered potentially derogatory information
concerning the Individual's consumption of alcohol. The Operations Office subsequently conducted a
Personnel Security Interview with the Individual on February 24, 1998. See DOE Exhibit 2. Since the
security concern remained unresolved after the PSI, the Operations Office requested that the Individual be
interviewed by a DOE consultant psychiatrist (DOE Psychiatrist). The DOE Psychiatrist interviewed the
Individual on April 28, 1998, and issued an evaluation to the

DOE on May 7, 1998, in which he concluded that the Individual was “a user of alcohol habitually to
excess.” DOE Exhibit 4-A.

The Operations Office ultimately determined that the derogatory information concerning the Individual
created a substantial doubt about his eligibility for an access authorization, and that the doubt could not be
resolved in a manner favorable to the Individual. Accordingly, the Operations Office suspended the
Individual’s access authorization, and obtained authority from the Director of the Office of Safeguards and
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Security to initiate an administrative review proceeding.

After the Manager of a DOE Operations Office has authorized the suspension of an individual’s access
authorization, and has obtained the authority to conduct an administrative review proceeding, the
individual is notified of the basis for the suspension and provided “the option to have the substantial doubt
regarding eligibility for access authorization resolved in one of two ways: (i) By the Manager, without a
hearing, on the basis of the existing information in the case; (ii) By personal appearance before a Hearing
Officer (a 'hearing').” 10 C.F.R. §§ 710.10(b), (d), 710.21(a), (b)(3). If a hearing is requested, the
individual [has] the right "to appear personally before a Hearing Officer; to present evidence in his own
behalf, through witnesses, or by documents, or both; and . . . to be present during the entire hearing . . . .”
10 C.F.R. § 710.21(b)(7).

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
Individual. See June 10, 1998 Letter from Director, Safeguard and Security Division, DOE Operations
Office, to Individual (Notification Letter); 10 C.F.R. § 710.21. That letter informed the Individual that
information in the possession of the DOE created a substantial doubt concerning his eligibility for access
authorization. The Notification Letter included a statement of that derogatory information and informed
the Individual that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial
doubt regarding his eligibility for access authorization. The Individual requested a hearing, and the DOE
forwarded the Individual’s request to the Office of Hearings and Appeals (OHA). The Director of OHA
appointed me as the Hearing Officer in this matter. A telephone conference and hearing were subsequently
held pursuant to 10 C.F.R. § 710.25(f) and (g). At the hearing, the DOE Counsel presented two witnesses,
the DOE Psychiatrist and a Personnel Security Specialist. In addition to the Individual, four witnesses
testified on his behalf: a licensed master's degree social worker, a member of his current Alcoholics
Anonymous group, a past supervisor and the Individual's wife.

B. The Basis for the DOE’s Security Concern

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of paragraph (j) of 10 C.F.R. § 710.8 (Criteria J). See Enclosure 2 to Notification Letter. Specifically, the
Notification Letter states that the DOE possesses information indicating that the Individual “has been, or is
a user of alcohol habitually to excess, or has been diagnosed by a board- certified psychiatrist as alcohol
dependent or as suffering from alcohol abuse.” Id.; see 10 C.F.R. § 710.8 (j). The Individual admits to
having an alcohol problem but believes he is now rehabilitated since he has recently completed an alcohol
treatment program.

C. The Standard for Review

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). In considering the question of the Individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, (Case No. VSO-0078), 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA- 0078, 25 DOE ¶
83,016 (1996) (affirmed OSA, 1996). The hearing is “for the purpose of affording the individual an
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opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that restoring his access authorization
“would not endanger the common defense and security and would be clearly consistent with the national
interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, (Case No. VSO-0013), 24 DOE ¶
82,752 at 85,511 (1995) (affirmed OSA, 1996), and cases cited therein. This standard implies that there is
a strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). For the reasons discussed below, I find that the
individual has not met his burden in this case.

II. Analysis

A. Findings of Fact under Criterion J

Criterion J pertains to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or
has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

The facts regarding his alcohol usage and his prior attempts at rehabilitation are essentially undisputed in
this case and are briefly presented below as my findings of fact in this case.

The Individual has been arrested for Driving While Intoxicated (DWI) on five occasions: September 1981;
November 1981; March 1983; May 1983; and July 1989. (2) See DOE Exhibits 1-A, 1-B, 7 and 8. (3) On
January 11, 1985, the Operations Office conducted a PSI with the Individual regarding issues raised by his
DWIs and his consumption of alcohol. DOE Exhibit 3-B. At this PSI the Individual stated that prior to his
arrest in March 1983, he was consuming approximately three six- packs of beer during each weekend. Id.
at 37-38. After the March 1983 arrest, the Individual "realized that [he] had a drinking problem" and
received alcohol counseling at an facility for 12 weeks. Id. at 13-15, 28-31. The Individual also attended
Alcoholics Anonymous meetings twice a week but still continued to consume alcohol. Id. at 13-14, 16;
DOE Exhibit 8 at 26-28. At the time of this PSI, January 1985, the Individual reported that he had stopped
consuming alcohol since the prior two months and further stated that he intended to abstain from alcohol
consumption in the future. DOE Exhibit 3B at 28, 42-43.

After his July 1989 DWI arrest, the Operations Office conducted another PSI with the Individual on
August 3, 1989. DOE Exhibit 8. At this time, the Individual stated that in 1987 he had resumed consuming
alcohol. Id. at 19-20. He further stated that he was consuming two beers approximately once a week and
that in the past year he had been intoxicated only once. Id. at 9-11. Because the Operations Office's
concerns had not been addressed, the Individual was sent for an examination by a psychiatrist. The
psychiatrist's October 10, 1989 report indicated that the Individual had "a history of excessive alcohol
abuse" and that the Individual tended to minimize his reporting of his alcohol consumption. DOE Exhibit 9
at 4-5. The psychiatrist also found that the Individual's chronic use of alcohol could cause a defect in
judgment and reliability and recommended that he be referred to an employee counseling program. Id. at
5. (4) Subsequently, the Individual signed a DOE form entitled "Statement Regarding Alcohol Treatment
and Authority to Release Information" (Alcohol Statement). On that form the Individual indicated that he
"may have an alcohol problem" and that he was receiving treatment with a Alcoholics Anonymous group.
DOE Exhibit 11.

Pursuant to a 1997 reinvestigation of the Individual, the Operations Office obtained information that the
Individual was continuing to consume alcohol. (5) See DOE Exhibit 17. The Operations Office
subsequently conducted another PSI with the Individual on February 24, 1998. In this PSI, the Individual
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stated that six months after his August 3, 1989 PSI he began to consume alcohol again on an intermittent
basis. DOE Exhibit 2 at 15-16. The Individual again stated that his intention was to totally abstain from the
use of alcohol. Id. at 25. The Operations Office referred the Individual to the DOE Psychiatrist for an
examination. The DOE Psychiatrist found in his May 7, 1998 report that the Individual did not meet the
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition criteria for alcohol abuse or alcohol
dependence. DOE Exhibit 4-A at 8-9. However, the DOE Psychiatrist did opine that the Individual was a
user of alcohol habitually to excess. Id. at 9. The DOE Psychiatrist stated that in light of his past treatment
failures long term treatment of one or two years duration would be required in order to consider that the
Individual was rehabilitated and reformed. Id. at 10.

The record in this case indicates that the Individual was arrested on five occasions for DWI in the 1980s.
The Individual admits that he has used alcohol to excess and that he has a problem with alcohol. Tr. at 29-
31. The record also contains a letter from the Individual's physician at his outpatient treatment facility
stating that "It is my conclusion that [the Individual] is clearly 'alcoholic,' and that he has been alcoholic
for most of his adult life." Ind. Exhibit B-1. From the information contained in the record and from the
Individual's own admissions concerning his problems with alcohol consumption, I find that the Individual
has been a user of alcohol habitually to excess and that DOE had sufficient grounds to invoke Criterion J.
(6)

The personnel security specialist outlined the concerns with habitual excessive use of alcohol during her
testimony. Specifically, she stated that there is a concern that individuals who abuse alcohol are
susceptible to being coerced or exploited to reveal classified matters. Tr. at 97. Further, when an
individual is under the influence of alcohol that person's judgement and reliability is impaired. Id. These
security concerns have been recognized by a number of hearing officers in similar cases. See, e.g.,
Personnel Security Hearing, (Case No. VSO-0200), 27 DOE ¶ 82,770 at 85,628 (1998) (affirmed OSA
1998) and cases cited therein.

B. Mitigating Factors

A finding of derogatory information does not, however, end the evaluation of the evidence concerning the
Individual’s eligibility for access authorization. See Personnel Security Hearing, (Case No. VSO-0154),
26 DOE ¶ 82,794 (1997), aff'd, 27 DOE ¶ 83,008 (OHA 1998) (affirmed OSA, 1998). In this case, the
Individual asserts that his efforts to maintain sobriety during the seven months preceding the hearing, his
participation in an intensive outpatient treatment program, his exemplary job performance and the lack of
explicit instruction from DOE that he should cease drinking alcohol should mitigate the security concerns
associated with his use of alcohol. See Tr. at 29-31, 120-21. I will address each of the mitigating
circumstances the Individual has advanced in turn.

1. Rehabilitation

The Individual entered an intensive outpatient treatment program at a medical facility in June 1998. Id. at
24, 31; Ind. Exhibit B-5. The Individual completed the intensive outpatient program which consisted of
three hour meetings three times a week for eight weeks with random urine tests, all of which were negative
for alcohol. (7) Ind. Exhibit. B-3, B-4. During this program, the Individual was required to attend three
additional community support meetings per week. Ind. Exhibit B-3. The Individual then began attending
an aftercare program meeting once per week and is currently attending Alcoholic Anonymous (AA)
meetings twice a week. Ind. Exhibit. B-14; Tr. at 26. The Individual testified that he has not consumed
alcohol since May of 1998. Tr. at 28. To substantiate his attendance at AA meetings, the Individual called
as a witness a member of his AA group. This witness testified that the Individual has been a regular
member of his AA group since June 1998. Id. at 109.

The Individual's wife testified that since May 1998 she has not seen the Individual consume alcohol or
noticed any indication that he may have been using alcohol. Id. at 79-80. The Individual's wife also
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testified that since his abstinence began the Individual has become more spiritual and has attended church
more often. Id. at 80. Additionally, their family finances have improved and his abstinence has
strengthened their marriage. Id.

At the hearing, both the Individual and the DOE called an expert to testify as to whether the Individual
could be considered rehabilitated and reformed from his alcohol problem. Each expert was allowed to
listen to the Individual's testimony as well as to ask questions of the Individual and the other expert before
testifying.

The DOE Psychiatrist testified that as of the date of the hearing he did not believe that the Individual had
shown adequate evidence of rehabilitation and reformation. Tr. at 44. As a general matter, the DOE
Psychiatrist believed that the generally accepted minimum period of abstinence and treatment required for
adequate evidence of rehabilitation and reformation from alcohol dependence is "about a year." Id. at 45.
In the Individual's specific case, the DOE Psychiatrist stated that a minimum abstinence period of a year
would be required to demonstrate rehabilitation and reformation. Id. Several factors regarding the
Individual's previous history indicated the need for more than the Individual's current seven month period
of abstinence to establish his rehabilitation. First, the Individual has had five DWI arrests and has
unsuccessfully attended a number of treatment programs as well as two attempts of treatment with AA
which have not been successful. Id. at 45, 49-50. Second, with regard to his last attempt at abstinence after
signing the Alcohol Statement, the Individual began drinking alcohol again after six months. Id. at 45.
Given this relapse, the DOE Psychiatrist testified that he would need to see more than six months of
abstinence to assure him that the Individual's rehabilitation and reformation were in place. Id. The DOE
Psychiatrist also noted that such factors as the Individual beginning drinking alcohol at 16 and his history
of severe consequences from his use of alcohol without being able to change his consumption of alcohol
were unfavorable prognostic factors. Id. at 49-50.

The DOE Psychiatrist also expressed concerns regarding the Individual's current treatment program. While
the DOE Psychiatrist believed that the Individual's treatment program was appropriate, he expressed
concern that the Individual testified that he has not had an AA sponsor for the past two months. Id. at 46.
The DOE Psychiatrist testified that a sponsor in AA is very helpful in keeping an individual on track with
his treatment program and to provide support to an individual in AA. Id. While the DOE Psychiatrist
stated that the Individual lost his sponsor through no fault of his own, the DOE Psychiatrist believed that
two months were more than enough time for the Individual to have gotten another sponsor. Id.

The DOE Psychiatrist was also concerned as to the possibility that the Individual's primary, if not sole,
motivation in his attempt at rehabilitation was to regain his security clearance. Id. at 48, 56-57. While that
specific motivation was not in itself bad, once the Individual's clearance was restored his motivation for
continued abstinence would be greatly reduced. Id. The DOE Psychiatrist based this opinion on the fact
that while the Individual, in his testimony, cited health concerns as a factor motivating his treatment, the
Individual did not have significant health concerns, other than the risk of injury by drinking and driving,
when the DOE Psychiatrist previously examined him. Id. at 48. However, the DOE Psychiatrist also stated
that he believed that the Individual was starting to "internalize" the belief that he has a problem with
alcohol and that he needs treatment. Id. at 57.

The Individual presented testimony from a licensed master's degree social worker (Social Worker) who
counsels him at the outpatient treatment facility. After describing the treatment programs the Individual
completed, the Social Worker then described the profound changes that had occurred in the Individual as a
result of therapy. Id. at 63-66. The Social Worker stated that the Individual had begun to "put together that
he had all these DWIs, having trouble with his wife and having trouble with his job, together with the fact
that he was actually drinking alcohol, and those two somehow went together. . . ." Id. at 66-67. The Social
Worker also stated his opinion that the Individual has a very strong commitment to his rehabilitation. Id. at
68.

The Social Worker also contrasted the Individual's current experience with AA as opposed to the
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Individual's last experience with AA where he resumed drinking alcohol after approximately six months.
The Social Worker stated his opinion that the Individual's prior participation in AA and DWI schools was
essentially externally motivated by others requiring him to attend such programs. Id. at 70-71. As for the
Individual's current motivation, the Social Worker stated that the Individual was now over 50 percent
internally motivated and realizes that to maintain his job he must not consume alcohol. Id. at 71.

The Social Worker did express some concern regarding the Individual's current rehabilitation program:

I have concern - I also know the amount of stress he has been under in all of this at work. I've seen him on
a weekly basis. But I also have concern as to two [AA] meetings a week and no sponsor, but that's the
nature of what I do, I look for more support rather than less . . . I believe he still has a strong commitment
to his own rehabilitation, and I would be a lot more satisfied if he was going to more meetings and had a
sponsor.

Tr. at 68. The Social Worker testified further that he had spoken to the Individual about these concerns and
that in response the Individual informed him that the hearing regarding his security clearance had taken up
a significant portion of his time. Id. at 72. The Individual also informed the Social Worker that he planned
to attend more AA meetings and to obtain another sponsor. Id. Despite these concerns, the Social Worker
stated that the Individual was demonstrating adequate evidence of rehabilitation and reformation. Id. at 69.

On the issue of the Individual's rehabilitation from his alcohol problem, I am presented with contrasting
views from the two experts who have testified in this matter. In the administrative process, it is the
Hearing Officer who has the responsibility for assessing whether a person with an alcohol problem has
presented sufficient evidence of rehabilitation or reformation to allay security concerns. See Personnel
Security Hearing, (Case No. VSO-0106), 26 DOE ¶ 82,767 (1997), aff’d, 26 DOE ¶ 83,009 (OHA 1997).
The DOE does not have a set policy on what constitutes rehabilitation and reformation from alcohol
dependence, but instead makes a case-by-case determination based on the available evidence. See
Personnel Security Hearing, (VSO-0200), 27 DOE ¶ 82,770 (1998) (affirmed OSA, 1998); Personnel
Security Hearing, (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff'd, 27 DOE ¶ 83,008 (OHA 1998)
(affirmed OSA, 1998). However, hearing officers accord great deference to the expert opinions of
psychiatrists and other mental health professionals regarding rehabilitation and reformation. See e.g.,
Personnel Security Hearing, (Case No. VSO-0146), 26 DOE ¶ 82,788 (1997), appeal dismissed, (affirmed
OSA, 1998); Personnel Security Hearing, (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (affirmed OSA,
1995); Personnel Security Hearing, (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (affirmed OSA,
1995).

After reviewing their testimony as well as all of the evidence contained in the record, I find that the
Individual has not demonstrated sufficient evidence such that I can conclude that at this point in time he is
adequately rehabilitated from his alcohol problem. I am persuaded by the DOE Psychiatrist's testimony
outlining the facts of the Individual's history, which indicate that adequate evidence of rehabilitation in the
Individual's case would require a minimum of a year of abstinence and treatment. Especially significant is
the fact that the Individual has had several prior unsuccessful attempts at treatment using AA. Further,
while not specifically mentioned by the DOE Psychiatrist, I find it significant that the Individual's problem
with alcohol is of long standing. I also note the areas of concern regarding the Individual's current
treatment program identified by both the DOE Psychiatrist and the Social Worker. While the Social
Worker's testimony indicates that the Individual has made significant progress in his treatment program
and is more motivated for treatment than in the past, it is not sufficient to convince me, in light of the
other facts and testimony, that the Individual is rehabilitated. (8) Consequently, I can not make an
affirmative finding that the Individual has demonstrated adequate evidence of his rehabilitation from his
alcohol problem.

2. Other Mitigating Factors

The Individual has submitted a number of documents into the record regarding his job performance. These

file:///cases/security/vso0106.htm
file:///cases/security/vso0106.htm
file:///cases/security/vsa0106.htm
file:///cases/security/vso0200.htm
file:///security/revoked.htm
file:///cases/security/vso0154.htm
file:///cases/security/vso0154.htm
file:///cases/security/vsa0154.htm
file:///security/revoked.htm
file:///cases/security/vso0146.htm
file:///security/restored.htm
file:///cases/security/vso0027.htm
file:///security/granted.htm
file:///cases/security/vso0015.htm
file:///security/revoked.htm


Case No. VSO-0221, 27 DOE ¶ 82,792 (H.O. Cronin February 16, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0221.htm[11/29/2012 1:34:17 PM]

documents indicate that the Individual has demonstrated superior job performance and has been
commended by his superiors. See Ind. Exhibits C1-C13. The Individual has also submitted an impressive
number of written statements attesting to the Individual's character and workplace performance. See Ind.
Exhibits A1-A12. Many of these statements also assert that the Individual has not shown any signs of
impairment while on the job. See, e.g., Ind. Exhibits A1, A3, A-4.

One of the Individual's former supervisors testified at the hearing. The supervisor testified that the
Individual had a good work ethic and was a productive employee. Tr. at 113-15. The supervisor also
testified that he had never observed the Individual use alcohol inappropriately or suffer from the after
effects from the use of alcohol the night before. Id. at 114. The supervisor also stated that the Individual
had never caused him to be concerned that he would reveal classified material. Id. at 115.

The evidence before me indicates that the Individual has never demonstrated any alcohol related
impairment of the job and has been an exceptional employee. However, these facts, while useful in
considering an individual's eligibility for an access authorization, do not in themselves mitigate the
security concern raised by the Individual's alcohol problem. Excessive consumption of alcohol off the job
can raise security concerns because of the possibility that a clearance holder may say or do something
under the influence of alcohol that compromises national security. See Personnel Security Hearing, (Case
No. VSO-0200), 27 DOE ¶ 82,770 (1998) (affirmed OSA, 1998). Further, eligibility for access
authorization involves a determination concerning national security concerns which are different from
standards of employee performance evaluation. The former must be concerned with an individual's
judgment, reliability and trustworthiness twenty-four hours a day, seven days a week, while the later
focuses on behavior and performance in the workplace. The fact that the Individual has not allowed his
alcohol problem to affect his on-the-job performance cannot in itself completely mitigate the concerns
arising from potential excessive alcohol related problems arising outside the workplace. See Personnel
Security Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 at 85,530 (1995), aff'd, 25 DOE ¶ 85,013
(OHA 1995).

The Individual also offers as mitigation his record indicating that he has never revealed classified
materials. However, I need not find that the Individual actually failed to properly handle and safeguard
classified material in order to make a recommendation that an individual's access authorization be revoked
or denied. See Personnel Security Hearing (Case No. VSO-0029), 25 DOE ¶ 82,766 at 85,610 (1995),
aff'd, 25 DOE ¶ 83,003 (OHA 1995) (affirmed OSA, 1996). A person who habitually drinks alcohol to
excess presents a potential risk that classified material could be mishandled. See Personnel Security
Hearing (Case No. VSO-0096), 26 DOE ¶ 82,756 at 85,542 (1996) (affirmed OSA 1996). Consequently,
the Individual's record in not mishandling classified materials is not sufficient, by itself, to mitigate the
security concern raised by his alcohol problem.

The Individual's counsel offers as mitigation the assertion that in the Individual's entire career he was
never explicitly told by the DOE that he must cease drinking alcohol. Counsel argues that given the
Individual's relatively limited formal education he probably did not realize that he needed to be abstinent
from alcoholic beverages in order to work for DOE. Tr. at 120-121. This ground for mitigation goes to the
DOE's handling of the Individual's case. However, this ground for mitigation does not pertain to the
Individual's inherent fitness for a security clearance. In the present case, my jurisdiction is limited to
making a recommendation as to whether restoring the Individual's clearance would not endanger the
common defense and security and would be clearly consistent with the national interest. See 10 C.F.R. §
710.27(a). Consequently, the assertion that DOE failed to instruct him to cease drinking alcohol is
irrelevant as a mitigating factor. (9)

In sum, while I believe that the Individual's work record is exceptional and that the Individual has never
been impaired on the job or mishandled classified materials, I do not find that these facts are sufficient to
mitigate the security concerns raised by the Individual's alcohol problem. (10)

III. Conclusion
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I find that the Individual has been a user of alcohol habitually to excess. While the Individual has made an
encouraging start towards rehabilitation, I do not find sufficient evidence for me to conclude that he has
been rehabilitated. Further, I do not find any other mitigating factors which resolve the security concern
raised by the Individual's alcohol problem. After reviewing all the evidence in the record, I cannot
conclude that restoring the Individual’s access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. It is therefore my opinion that the
Individual’s access authorization should not be restored. 10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

Date: February 16, 1999

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)The Individual's conviction pursuant to the May 1983 arrest was subsequently reversed on appeal. See
DOE Exhibit 3-B at 20.

(3)As a result of these arrests, the Individual had been sent to DWI schools three times. Hearing Transcript
(Tr.) at 13.

(4)On later inquiry by the Operations Office, the psychiatrist declined to make a finding that the Individual
was a habitual user of alcohol to excess without rehabilitation. See DOE Exhibit 12 (October 16, 1989
case evaluation).
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(5)The Operations Office allegedly obtained information from the Individual's wife during the Individual's
most recent reinvestigation indicating that the Individual was consuming alcohol and driving. DOE
Exhibit 17. At the hearing, the Individual denied that he had been drinking alcohol and driving at the time
of the most recent reinvestigation. Tr. at 21. The Individual presented testimony from his spouse denying
that she had provided such information to an Office of Personnel Management investigator. Id. at 74-81.
However, I need not decide this issue. Even assuming arguendo that the Individual had not been drinking
alcohol and driving at the time of the reinvestigation, the remaining derogatory information before me
would fall within Criterion J and raise security concerns. See infra.

(6)While not specifically mentioned in the Notification Letter, I also find that the Individual has been
diagnosed by a board-certified psychiatrist as alcohol dependent. After reviewing the Individual's
physician's letter diagnosing the Individual as "alcoholic" along with other information presented at the
hearing, the DOE Psychiatrist modified his diagnosis of the Individual to alcohol dependence in early
complete remission. Tr. at 58.

(7)One of the Individual's urine samples tested positive for opiates. Prior to that test the Individual had
taken one or two tablets of his mother's prescription for Tylenol No. 3, a prescription medicine containing
codeine, to treat a headache. Ind. Exhibit B-14; Tr. at 39. The treatment facility concluded that this
positive test was not significant given the circumstances surrounding his taking of the Tylenol No. 3 and
the fact that codeine was not the Individual's drug of choice. Ind. Exhibit B-14.

(8)The Individual has submitted letters from his treating physician who is the Director of Substance Abuse
Services at the outpatient treatment facility he attends. See Ind. Exhibits B-1, B-2. In one of these letter,
the physician states that "[b]ased on information provided to me by [the Individual], I have no reason to
consider him to be a danger or risk at work or national security at this time." Ind. Exhibit B-2. However,
this letter provides no other information regarding the basis for the physician's opinion. As such, I have
only given this letter slight weight in arriving at my conclusion regarding the Individual's rehabilitation.

(9)Even if I could consider this assertion as mitigation, I do not find it very convincing. The Individual,
when asked in the January 1985 PSI what his intentions were with regard to alcohol, stated that he
intended to stop consuming alcohol. From the transcript of that PSI it is apparent to me that the Individual
knew that his alcohol consumption was a concern to the DOE. Additionally, in 1989, the Individual signed
the Alcohol Statement stating that he may have an alcohol problem and asking him to list the place where
he was obtaining treatment. The Alcohol Statement goes on to provide "I understand that if I do not follow
through with my counseling and/or treatment, DOE will re-appraise my entitlement to DOE access
authorization or security clearance. Following such re-appraisal, I may lose my access authorization or
security clearance, and, if so, I may lose my job." DOE Exhibit 11. Thus, I believe that the Individual
knew his alcohol consumption was a concern to DOE and that his position could be in jeopardy from
failure to complete a treatment program.

(10)The Individual introduced testimony on the issue of why he was not referred to the Employee
Assistance Referral Option (EAPRO) by DOE. The program is available to certain individuals having a
security clearance who seek treatment or counseling. Tr. at 103. As I held at the hearing, decisions
regarding participation in EAPRO are not subject to review by a Hearing Officer. Tr. at 104-5; see
Personnel Security Hearing (Case No. VSO-0146), 26 DOE ¶ 82,788 at 85,767 n. 6 (1997) (affirmed
OSA, 1998).
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

November 24, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:July 13, 1998

Case Number: VSO-0222

This Opinion concerns the eligibility of XXXXXXXXXXX (the individual) for continued access
authorization (1) under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access to
Classified Matter or Special Nuclear Material.” The individual’s access authorization was suspended by
one of the Department of Energy’s (DOE) Operations Offices. As explained below, it is my opinion that
the individual’s access authorization should not be restored.

I. Background

The individual has held an access authorization throughout his XXXXXXX term of employment with a
contractor at a DOE facility. In January 1997, the individual reported to his employer that he had been
arrested for “Driving While Under the Influence” (DUI). This revelation prompted the DOE to conduct a
Personnel Security Interview (PSI) to obtain information regarding the circumstances surrounding the DUI
arrest and the extent of the individual’s alcohol use. After the PSI, the DOE referred the individual to a
board-certified psychiatrist (DOE consultant-psychiatrist) for a mental evaluation. The DOE consultant-
psychiatrist examined the individual, and memorialized his findings in a report dated February 5, 1998
(Psychiatric Report or DOE Exhibit 8). In the Psychiatric Report, the DOE consultant-psychiatrist opined
that the individual suffers from alcohol abuse and does not present evidence of adequate rehabilitation or
reformation. Since information creating doubt as to the individual’s eligibility for a security clearance
remained unresolved after the mental evaluation, the DOE suspended the individual’s security clearance
and obtained authority from the Director of the Office of Safeguards and Security to initiate this
administrative review proceeding.

On June 15, 1998 and August 11, 1998, the DOE issued Notification Letters to the individual which
identified the derogatory information that cast doubt on his continued eligibility for access authorization.
According to the DOE, the derogatory information falls within the purview of the disqualifying criteria set
forth in 10 C.F.R. § 710.8, on two grounds, subsections (j) and (f). First, the June 15, 1998 Notification
Letter alleges that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been
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diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). In this regard, the
Notification Letter specifies that the DOE consultant- psychiatrist diagnosed the individual as suffering
from alcohol abuse with three arrests for DUI. Second, the August 11, 1998, Notification Letter alleges
that the individual “deliberately misrepresented, falsified, or omitted significant information from a
personnel security questionnaire, a questionnaire for sensitive positions, a personnel qualifications
statement, a personnel security interview, written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding elibility for DOE access authorization, . . .” 10 C.F.R.
§ 710.8(f). In this regard, the DOE specifies a number of instances in which the individual allegedly
misrepresented information on personnel security questionnaires.

The individual filed a response to the allegations contained in the June 15, 1998 Notification Letter
together with a request for a hearing regarding those allegations. The DOE transmitted the individual’s
hearing request to the Office of Hearings and Appeals (OHA) Director. The OHA Director appointed me
as Hearing Officer in this case. 10 C.F.R. § 710.25(b). The scope of this proceeding was expanded to
include the allegations described in the August 11, 1998 Notification Letter. I convened a hearing in this
matter within the time frame prescribed by the regulations governing the administrative hearing process. At
the hearing, the DOE called two witnesses: the individual and a DOE personnel security specialist.(2) The
individual, represented by counsel, offered the testimony of seven witnesses: a licensed professional
counselor, an alcohol counselor/evaluator, his current supervisor, his former supervisor, a colleague, a
probation officer and a co-worker/former supervisor. The individual also testified on his own behalf. I
received the hearing transcript in this case on October 23, 1998. Subsequently, I held a conference call
with the parties and requested a post-hearing submission from DOE to resolve ambiguities in the record
regarding possible material facts in the case. I closed the record on November 24, 1998 after receiving
DOE’s submission. See 10 C.F.R. § 710.27(e).

II. Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA- 0078, 25 DOE ¶
83,016 (1996) (affirmed by OSA, 1996). A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that restoring his access authorization
“would not endanger the common defense and security and would be clearly consistent with the national
interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶82,752
at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.

file:///cases/security/vso0078.htm
file:///cases/security/vso0078.htm
file:///cases/security/vsa0078.htm
file:///security/revoked.htm
file:///cases/security/vso0013.htm
file:///security/revoked.htm


Case No. VSO-0222, 27 DOE ¶ 82,785 (H.O. Jenkins-Chapman November 24, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0222.htm[11/29/2012 1:34:18 PM]

Egan, 484 U.S. 518, 531(1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). For the reasons discussed below, I find that the
individual has not met his burden in this case.

A. Individual’s Use of Alcohol

The individual is XX years old and has been employed by the DOE contractor for XXXXXyears. The
determination by DOE to suspend the individual’s security clearance evolved from the individual
informing his employer that on January 1, 1997, he was arrested for DUI. Following receipt of this
information, the conducted a PSI and referred him to a DOE consultant-psychiatrist. DOE Ex. 8;
Psychiatric Report. In the course of his examination, the DOE consultant-psychiatrist interviewed the
individual, performed a detailed analysis of the individual’s personal background and referred the
individual to submit to a battery of tests including the Minnesota Multiphasic Personality Inventory II
(MMPI-II). On the basis of the information received, the DOE consultant- psychiatrist diagnosed the
individual as suffering from alcohol abuse as specified in the American Psychiatric Association’s
Diagnostic and Statistical Manual, Fourth Edition (DSM-IV). Id. at 5. For the reasons stated below, I find
that the record contains ample evidence to support the findings of the DOE consultant-psychiatrist.

The individual has been arrested for driving a vehicle while under the influence of alcohol on three
separate occasions. The first arrest occurred on December 21, 1989. The individual was charged and
convicted of driving a snowmobile while under the influence of alcohol. Ex. B. According to the record,
the individual operated a snowmobile on a public street or highway, and was subsequently involved in an
accident while under the influence of alcohol. The individual registered .178 on a Blood Alcohol Test
(BAT). Following this arrest, the individual was fined $1,000. The second arrest for DUI occurred six
years later on February 4, 1995, where the individual’s BAT registered at .155/.147 (on two readings).
After the second arrest, the individual was ordered to attend an Alcohol Awareness course. The third arrest
for DUI occurred on January 1, 1997. The individual stated that he had consumed four or five beers over a
two-and-one half hour period. Tr. at 96. According to the record, the individual did not submit to a BAT,
but pled guilty to DUI. Id. at 95 This arrest resulted in the individual being placed by the court on a two-
year supervised probation and ordered to attend weekly Alcoholics Anonymous (AA) meetings.

During the examination by the DOE consultant-psychiatrist, the individual described his alcohol use. The
individual stated that he began experimenting with alcohol around age 18, consuming about two beers
once a month (usually on weekends with friends). Ex. 8 at 3. The individual further indicated that he does
not find alcohol important in his life, but just drinks it occasionally when he is socializing with friends. Id.
In addition, he indicated that his drinking has increased over time to about two to three beers, one to two
times per month. Id. He added that at the time of his two DUIs, his drinking had stabilized at two to three
beers.

As part of his psychiatric evaluation, the DOE consultant-psychiatrist referred the individual for
psychological testing. The individual was given three psychological tests: the MMPI-II, the Substance
Abuse Subtle Screening Inventory 2 and 3 (SASSI 2 and 3) and the Thematic Appreception Test (TAT).
The SASSI 2 classified the individual as chemically dependent and the results suggested that he was very
likely to be defensive in his responses related to substance use. Psychological Tests Report at 1. According
to the SASSI 3, the individual was classified as “having a high probability of having a substance
dependence disorder.” It further showed that the individual lacks insight into how his drinking is affecting
his life. Id. As for the MMPI-II, the individual was characterized as being somewhat defensive in his test
responses, which may relate to “denial and/or histrionic dynamics.” This test indicates that the individual
either has a current substance abuse/dependence problem or is an individual who has had a substance
problem and is in recovery. Id. at 2. Finally, the individual’s scores on the TAT also revealed a
guardedness in his responses. According to the psychological report, the psychologist’s overall
impressions of the individual’s psychological testing indicated that because he episodically abuses alcohol,
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he may have a psychological dependence rather than a physiologic dependence. In addition, the report
states that “because [the individual] has never acknowledged that he has an alcohol problem and because
he currently is drinking, adequate remediation at this time of his alcohol problem is unlikely.” Id. at 4.
Finally, an intensive outpatient treatment program was recommended as being helpful to the individual.

On the basis of this information, the DOE consultant-psychiatrist determined that the individual is “an
abuser of alcohol and maybe alcohol dependent.” Psychiatric Report at 5. He further concluded that the
individual’s alcohol usage enables him to function socially, adding that the individual is in denial, with
poor insight into the nature of his illness. Id. at 5.

Based on the foregoing, I find substantial evidence to support the findings of the DOE consultant-
psychiatrist that the individual suffers from alcohol abuse and possibly alcohol dependence. The Personnel
Security Specialist testified that such excessive use of alcohol raises serious security concerns:

An individual who uses alcohol to excess would perhaps under the influence of alcohol or in severe cases
because of impairments due to a history of alcohol use not be able to safeguard classified information or
proprietary information. Also the concern with excessive use of alcohol or possible excessive use of
alcohol is the illegal activity associated with that use, poor judgment, oftentimes decisions made by the
person who is under the use of alcohol.

Tr. at 186.

For these reasons, hearing officers in DOE security clearance proceedings have consistently found that the
excessive use of alcohol raises important security concerns. See, e.g., Personnel Security Hearing, Case
No. VSO-0015, 25 DOE ¶ 82,760 (1995); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶
82,771 (1995). Accordingly, I will turn next to whether the individual has presented adequate evidence of
rehabilitation and reformation, or other mitigating circumstances, to overcome the legitimate security
concerns of DOE.

B. Mitigating Circumstances

At the hearing, the individual presented several mitigating factors in favor of his continued eligibility to
retain his security clearance despite the concerns of DOE with regard to his alcohol use. First, the
individual testified that he has not consumed alcohol for about two months and has no intention of
consuming alcohol in the future. Tr. at 92 and 130. According to the individual, “My plan is to just
entirely divorce myself from that situation [drinking at bars with friends], . . . not getting around those
people and not going to the places to do that.” Tr. at 130. In addition, on July 13, 1998, the individual
submitted himself to counseling with a licensed treating counselor and has attended four separate one-on-
one sessions. Id. More recently, on September 21, 1998, the individual began an intensive outpatient
substance abuse program, and had attended twelve hours of group psychotherapy as of the date of the
hearing. Id. at 52. The individual stated that he fully intends to continue the outpatient program.

In support of his testimony regarding his abstinence from alcohol, the individual offered the testimony of
his treating counselor, who is a licensed professional with a doctorate in counseling education. Tr. at 29.
She testified that she has counseled with the individual on a one-on-one basis for about five hours. Id.
Contrary to the DOE consultant-psychiatrist, the treating counselor did not find that the individual
possessed any of the antisocial or histrionic traits as specified on the MMPI- II. Based on her one-on-one
sessions with the individual, the treating counselor believes that the individual has modified his behavior in
a manner that is supportive of sobriety. Id. at 37. She observed that the individual is “extremely motivated
to get this matter settled and is a good candidate to successfully rehabilitate himself.(3) Id.

The individual also offered the testimony of a licensed alcohol counselor who operates an intensive
outpatient treatment program. As of the date of the hearing, the alcohol counselor had spent 12 hours
together with the individual in group therapy. Id. at 52. According to the alcohol counselor, the outpatient
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treatment program is designed to “help the person understand what addiction is, understand how the events
in their life have been impacted by the use of substances, and to incorporate psychotherapy in exploring
feelings, exploring their motivation to make changes, with respect to using chemicals.” Id. at 53. His
treatment plan for the individual includes the following: two months of intensive outpatient treatment,
abstinence from all mood/mind altering chemicals, weekly Alcoholics Anonymous (AA) meetings, AA
sponsorship, random urinalysis and/or breathalyser tests, twelve months of weekly relapse prevention
group therapy and compliance with DOE’s EAP requirements to return to work. Counselor’s Report (Ex.
D) at 2. Based on his impressions of the individual, the alcohol counselor believes that the individual
possesses the symptoms to confirm a diagnosis of Alcohol Dependence. Id. However, he believes that if
the individual follows through with the recommended treatment plan and completes the intensive
outpatient program, his prognosis is good. Tr. at 66. He further indicated that the individual is in the “early
middle phase of the progression of alcoholism and very treatable.” Ex. D at 2. The alcohol counselor
noted that the individual “has demonstrated motivation by beginning group therapy on September 21,
1998, and attending all sessions on time.” Id.

There are other considerations that weigh in favor of the individual’s stated commitment to his sobriety.
Despite his problems with alcohol, the individual has been able to maintain stability in his work and home
life by keeping himself busy running his auto body repair business. His two supervisory co-workers were
uniform in their testimony that the individual was never under the influence of alcohol while at work, but
instead is commonly known to be a valuable and highly reliable worker. Tr. at 155-166, 169.

Notwithstanding the mitigating evidence and other factors presented by the individual, I am unable to find
that the individual has overcome the security concerns of DOE with regard to his alcohol use. While the
individual was sincere and convincing in stating his intention to maintain his sobriety, I am yet
unpersuaded that the individual has established adequate rehabilitation or reformation. Even the
individual’s own witness, the alcohol counselor with whom the individual presently participates in an
intensive outpatient treatment program, admits that the individual is in the early stages of rehabilitation. As
stated earlier, the alcohol counselor, whom I found to be very credible, recommends that the individual
complete the 14-month intensive outpatient treatment program, a recommendation consistent with that of
the DOE consultant-psychiatrist.(4)

On the basis of the testimony in the record and supporting evidence, I find that the individual cannot be
considered rehabilitated or reformed from his use of alcohol at this time. While it is commendable that the
individual has not consumed alcohol since July 1998, this two-month period of abstinence is insufficient to
demonstrate rehabilitation and reformation, particularly in view of the fact that the individual has only
recently begun the type of structured treatment program recommended by both the DOE consultant-
psychiatrist and the alcohol counselor. In addition to the relatively short period of time for which the
individual has sought rehabilitation, the alcohol counselor’s diagnosis of Alcohol Dependence (the more
serious addiction to alcohol) is another consideration that leads me to conclude that the individual has not
been sufficiently rehabilitated or reformed.(5) In view of the likelihood of relapse in such cases of
alcoholism, I cannot find that the individual has overcome the legitimate security concerns of DOE. See,
e.g., Personnel Security Hearing, Case No. VSO-0099, 25 DOE ¶ 82,759 (1996); Personnel Security
Hearing, Case No. VSO-0015, 25 DOE ¶ 82,760 (1995); Personnel Security Hearing, Case No. VSO-
0042, 25 DOE ¶ 82,771 (1995).

C. The Individual’s Falsification

DOE alleges that on the following six occasions the individual gave false or misleading information on
personnel security questionnaires:

(1) First, DOE asserts that on January 25, 1990, the individual indicated “No” in answer to the following
question on a Personnel Security Questionnaire (PSQ), “Have you ever been arrested, charged or
convicted of any offenses related to alcohol or drugs?” The DOE asserts that the individual gave false
information on this questionnaire because on December 21, 1989, the individual was arrested for
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unlawfully driving a snowmobile while under the influence of alcohol;

(2) DOE contends that on May 16, 1991, on a Security Supplement Questionnaire (SSQ), the individual
answered “No” to the question “ Are you now, or have you ever been a user of alcoholic beverages which
has resulted in the loss of a job, arrest by police, or treatment of alcoholism?” Again, DOE asserts as it
did with the first incident that the individual provided a false answer to this question because of the
aforementioned December 21, 1989 arrest for driving a snowmobile while under the influence of alcohol;

(3) DOE states that on a January 30, 1995 Questionnaire for Sensitive Positions (QSP) the individual
responded “No” to the question, “Have you experienced problems (disciplinary actions, evictions, formal
complaints, etc.) on or off the job from your use of illegal drugs or alcohol?” DOE asserts that on
November 23, 1992, the individual received a security infraction for driving on DOE’s site with a cooler
containing six bottles of beer in his truck, and therefore the individual falsely answered the question;

(4) DOE contends that on a March 11, 1995 SSQ, the individual stated that he “had never consumed
alcohol during a workday, . . . seldom drinks to the point of intoxication, . . . and seldom consumes
alcohol.” However, DOE asserts that the individual also falsely misrepresented information on this
questionnaire because he was arrested for a DUI on February 4, 1995;

(5) DOE asserts that the individual answered “no” in response to the following question on a QSP on June
9, 1996, “In the last seven years, has your use of alcoholic beverages . . . resulted in any alcohol-related
treatment or counseling . . .” DOE questions the individual’s response because of information it possessed
which indicated that as a result of his February 4, 1995 arrest for DUI, the individual was ordered by the
court to undergo alcohol counseling; and

(6) DOE contends that the individual falsely responded to a January 24, 1997 SSQ when he stated that he
seldom drinks to intoxication and that the last time he was intoxicated was six months ago. To support this
assertion, DOE states the individual was arrested for DUI on January 1, 1997.

See June 15, 1998 and August 11, 1998 Notification Letters.

The DOE security program is based on trust, and when an individual breaches that trust by
misrepresenting, falsifying, or omitting information during the access authorization review process, it is
difficult for the DOE to trust that individual. See Personnel Security Hearing, Case No. VSO- 0099, 26
DOE ¶ 82,759 (1996). The DOE must rely on individuals who are granted access authorization to be
honest and truthful; this important principle underlies the criterion set forth in 10 C.F.R. § 710.8(f). See
Personnel Security Hearing, VSO-0002, 24 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995). Criterion F
applies, however, only to misstatements that are “deliberate” and involve “significant” information. 10
C.F.R. § 710.8(f). In this case, I find that several of the individual’s misstatements involved significant
information and were deliberate. For the reasons set forth below, I find that the DOE correctly cited
Criterion F as a basis for suspending the individual’s access authorization and that the individual has not
mitigated this concern.

During the hearing, the individual denied falsifying all but one of the questionnaires cited by the DOE in
its August 11, 1998 Notification Letter. With respect to the first two allegations of misrepresentation, the
individual stated during the hearing that his December 21, 1989 arrest for driving a snowmobile under the
influence was officially cited as the “Unlawful Operation of a Snowmobile.” He asserts that he did not
believe that he was falsifying the January 25, 1990 PSQ or the May 16, 1991 SSP and testified to the
following:

When I was arrested for this accident in [another town], I had to go back to court for sentencing, and it
was my understanding talking to the judge that it wasn’t an alcohol-related occurrence. It was an improper
operation of a snowmobile. And also I understood if I paid this thousand dollar fine, which was pretty
substantial, that it wouldn’t go on my record as - - you know, as a driving under the influence or anything
like that. It was some city ordinance that they had that they just dismissed that you paid this terrible fine

file:///cases/security/vso0002.htm
file:///security/denied.htm


Case No. VSO-0222, 27 DOE ¶ 82,785 (H.O. Jenkins-Chapman November 24, 1998)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0222.htm[11/29/2012 1:34:18 PM]

and, you know, it was dismissed. So I understood that it wouldn’t go on my record, that it wouldn’t be
listed as driving under the influence.

Tr. at 93-94.

In addition, the individual offered documentary evidence which indicated that he was charged and
convicted for the “Unlawful Operation of a Snowmobile,” in violation of a state statute. Ex. B. However,
according to the police report and the arresting officer’s notes submitted by the individual during the
hearing, the individual was observed as being intoxicated. Id. The officer wrote that he “noticed that his
[the individual’s] eyes were blood shot and that his speech was slurred. He was also unsure of his balance
and I detected a strong odor of an alcoholic beverage on his breath.” Id. According to the Officer’s written
notes, the individual admitted to consuming three beers and consented to performing several field sobriety
tests. After his poor performance on those tests, the individual admitted to being under the influence of
alcohol, the Officer agreed and he was placed under arrest. Id. In addition, the individual’s blood alcohol
content registered .178, well over the legal limit for operating a vehicle. Even during the hearing, the
individual admitted to being under the influence of alcohol during this incident and stated that he
considered this arrest an alcohol- related arrest until he was sentenced in court. Tr. at 140 and 144. When
asked whether when completing the questionnaire the individual believed the snowmobile incident was an
alcohol- related offense, he responded:

For some reason after the sentencing I thought it wasn’t a DUI, that wasn’t what I was arrested for . . . It
wasn’t, now looking at it, you’re exactly right but that’s how I felt about it at the time I filled out the
questionnaire.

Tr. at 144-145.

Although the individual asserts that he was not technically cited for a DUI, neither the January 25, 1990
PSQ nor the May 16, 1991 SSQ refer specifically to DUI. Rather, the questionnaires refer to “offenses
related to alcohol” and “whether alcoholic beverages have resulted in the loss of a job, arrest by police, or
treatment for alcoholism.” August 11, 1998 Notification Letter at 2. It is clear from the documentary
evidence, that the individual was arrested for operating a snowmobile on a public street or highway while
under the influence of alcohol. Ex. B. The pertinent state statute under which the individual was charged
and convicted reads as follows:

Unlawful operation on streets and highways. (1) It is unlawful for a person to operate a snowmobile on
a public street or highway;

(a) at a rate of speed greater that provided by law for motor vehicles;

(b) while under the influence of intoxicating liquor or narcotics or habit-forming drugs; . . . (emphasis
added)

Id.

Based on a review of the record, it appears that this charge of operating a snowmobile “while under the
influence of intoxicating liquor” was not officially recorded on the individual’s record as a DUI. However,
the individual knew it was alcohol-related and I believe his responses on the DOE questionnaires were
intended to conceal this fact. I therefore cannot find that the individual’s responses regarding this
significant information were not at all deliberate.

With respect to the third allegation of misrepresentation, the individual asserted that he did not believe that
the security infraction he received was a disciplinary action for using alcohol. The individual contends that
he had no intention of drinking beer while on site, but planned to consume a beer on his way home from
work. He asserts that the cooler of beer was confiscated and both he and a co-worker riding with him were
asked to report to the on-site security inspector. Tr. at 100. According to the individual, “we were under
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the understanding that, you know, we didn’t get a disciplinary action or we didn’t get any time off.” Id. He
states that the security inspector told him and his co-worker that alcohol was not allowed on site and “to
not do it again.” Id.

To mitigate this falsification allegation, the individual presented the testimony of the co-worker who was
riding in the individual’s truck and also involved in the incident. The co-worker corroborated the
individual’s testimony that neither of them had any intention to drink the beer on site. Tr. at 161. The co-
worker also stated that he did not consider the security infraction to be a disciplinary action as described
in the security questionnaire. He testified that “there was nothing said other than they took the beer and . . .
took some information as far as who we were, our badge numbers.” Tr. at 162. The co-worker further
testified that he did not recall receiving any paperwork regarding the incident. Id. Based on the
individual’s testimony and that of his co-worker, I am convinced that the individual was not cited for
“use” but only for possession and did not deliberately falsify significant information on his January 30,
1995 QSP.

The individual also denies that he misstated information on a March 11, 1995 SSQ. As stated above, the
individual was arrested for DUI on February 4, 1995 and reported this arrest to DOE. However, the
individual stated on the SSQ that he had never consumed alcohol during the workday, seldom drank to the
point of intoxication and seldom consumed alcohol. August 11, 1998 Notification Letter; Ex. 6. I find the
individual’s testimony regarding this allegation to be unpersuasive. When questioned as to how he viewed
his consumption of alcohol in February 1995, when he was arrested for DUI, the individual testified that
he viewed himself as a moderate drinker. Tr. at 101. Although he admitted that he probably drank a little
more than he normally would have, he still did not believe he answered the SSQ incorrectly. It is clear
from this testimony that the individual was in denial about his drinking. As noted earlier, both the DOE
consultant-psychiatrist and the individual’s alcohol counselor concluded that the individual is in denial
concerning his alcohol addiction. Therefore, I do not believe that the individual was answering the
questionnaire truthfully.

Also, the individual denies that he incorrectly responded to a June 9, 1996 QSP when he answered “no” to
the question, “In the last seven years, has your use of alcoholic beverages resulted in any alcohol-related
treatment or counseling.” In disputing DOE’s allegation that as a result of the February 1995 arrest he was
ordered to undergo counseling, the individual asserts instead that he was ordered to attend an Alcohol
Awareness course. Tr. at 102; Ex. F. According to the individual, he did not feel that this course
constituted alcohol counseling. He testified to the following:

I believe it was a two hour course. . . We [the individual and several others] watched some films,
discussed about driving under the influence . . . That’s basically what we covered, and that was about it. It
was like it says, an alcohol awareness course. It made you aware you shouldn’t get behind the wheel of an
automobile and drive.

Tr. at 146 and 147.

I am convinced by the individual’s testimony and his interpretation of the words “alcohol-related
treatment and counseling,” that he did not deliberately falsify this information.

Finally, with respect to the DOE’s sixth allegation of misrepresentation, the individual admits to
deliberately falsifying information on a January 24, 1997 SSQ. On that SSQ, the individual stated that he
seldom drank to the point of intoxication and that the last time he was intoxicated occurred six months
ago. As stated above, the individual was clearly arrested for DUI on January 1, 1997. As with three of the
above-mentioned allegations of misrepresentation, this deliberate falsification of significant information
properly comes within the ambit of Criterion F and raises a substantial question as to the individual’s
honesty, reliability and judgment. When asked during the hearing whether he answered the January 24,
1997 SSQ correctly, the individual responded in the following manner:

No, I answered that wrong. I guess I was just trying to cover up more [of] my drinking problem. . . . I,
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that’s all I can say there. I think that now that I’ve been through this therapy thing I can almost say that I
think I was just trying to cover up for my drinking problem would be the only way I can answer that, why
I did that, but I answered it wrong.

Tr. at 103.

The individual explained that since he has been attending an alcohol rehabilitation program, he knows
now that he was in denial about his drinking. Id.

Although the individual appeared to express remorse and contrition for this falsification, and indicated that
he sincerely values his job at DOE, I cannot find that he has overcome the legitimate security concerns
associated with this deliberate falsification of significant information on his SSQ.

I therefore find with respect to the January 25, 1990 PSQ, the May 16, 1991 SSQ, the March 11, 1995
SSQ and the January 24, 1997 SSQ that the DOE correctly cited Criterion F as a basis for suspending the
individual’s access authorization and that the individual has not presented sufficient evidence to mitigate
DOE’s legitimate concerns arising from these falsifications.

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. §§ 710.8(j) and (f), in
suspending the individual access authorization. It is my opinion that, within the meaning of those
provisions, the individual has: (1) “[b]een, or is, a user of alcohol habitually to excess, or has been
diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse, and (2) “deliberately misrepresented, falsified, or
omitted significant information from a . . . personnel security questionnaire, . . . written or oral statements
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for
DOE access authorization.” The individual has failed to present adequate mitigating facts or circumstances
to erode the factual basis for these findings or otherwise alleviate the legitimate security concerns of DOE.
In view of these criteria and the record before me, I cannot find that restoring the individual’s access
authorization would not endanger the common defense and security and would be consistent with the
national interest. Accordingly, I find that the individual’s access authorization should not be restored at
this time.

The regulations set forth at 10 C.F.R § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it

wishes to contest within 15 calendar days after the party files its request for review. The party seeking
review must serve a copy of its statement on the other party, who may file a response within 20 days of
receipt of the statement. 10 C.F.R. § 710.28(b). Submissions must be served on the Office of Security
Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road
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Germantown, MD 20874

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: November 24, 1998

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).

(2)Prior to the hearing, DOE Counsel arranged to call the DOE consultant-psychiatrist as its third witness.
However, on the day of the hearing, I was informed by DOE Counsel that the DOE consultant- psychiatrist
would not be available to testify. At the close of the hearing, both parties agreed to allow the DOE
consultant-psychiatrist’s written report to stand alone, without his oral testimony or the opportunity to
cross-examine him. See Transcript (Tr.) at 201.

(3)” The treating counselor testified that she is primarily an individual, family counselor and not an
alcohol counselor. She stated that she is not in the position to recommend the amount of rehabilitation
needed for the individual and would not be able to give a prognosis. Tr. at 49.

(4) The individual also submitted into evidence the written report of another licensed professional, a
certified clinical social worker and alcohol counselor with whom the individual met on September 1, 1998
for a clinical assessment. According tho the clinical social worker’s findings, which she based on her
interview with the individual and his score on the Michigan Alcohol Screening Test, it is her opinion that
the individual is in the early middle stages of alcohol addiction. Id. at 2. Her conclusions are consistent
with those of the alcohol counselor and the DOE consultant-psychiatrist. She indicated that the individual
“appears to be in denial to the degree that he blames his drinking on the friends with whom he socializes .
. . “ Id. She further recommended that at a minimum the individual should enter a formal, intensive
outpatient program for his alcohol problems. Following this program, the clinical social worker suggested
that the individual take part in a series of outpatient aftercare sessions for a minimum of one year. Id.

(5)These same considerations have led hearing officers in other recent DOE security cases to find that
there was insufficient evidence of rehabilitation or reformation. See Personnel Security Hearing, Case No.
VSO-0079, 25 DOE ¶ 82,803 (1996) (five months of abstinence); Personnel Security Hearing, Case No.
VSO-0018, 25 DOE ¶ 82,758, aff’d, 25 DOE ¶ 83,006 (1995) (five months); Personnel Security Hearing,
Case No. VSO-0031, 25 DOE ¶ 82,770 (1995) (nine months); Personnel Security Hearing, Case No.
VSO- 0038, 25 DOE ¶ 82,769 (1995) (eight months); Personnel Security Hearing, Case No. VSO-0029,
25 DOE ¶ 82,766 at 85,609, aff’d, 25 DOE ¶ 83,003 (1995) (four months).
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

December 17, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:July 24, 1998

Case Number:VSO-0223

This Opinion concerns the eligibility of XXXXX (the Individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material.” The Individual’s access authorization was
suspended by the Manager of a Department of Energy (DOE) Operations Office pursuant to the provisions
of Part 710. Based on the record before me, I am of the opinion that the Individual’s access authorization
should not be restored.

I. Background

A. Procedural History

The Individual is an employee of a contractor at a DOE facility. After being informed that the Individual
had been arrested March 28, 1997, on suspicion of sexual assault and other charges, DOE Exhibit 25, the
Operations Office conducted two Personnel Security Interviews (PSIs) with the Individual. See DOE
Exhibits 15, 20. Since the security concern remained unresolved after the PSIs, the Operations Office
requested that the Individual be interviewed by a DOE consultant psychiatrist (DOE psychiatrist). The
DOE psychiatrist interviewed the Individual on February 23, 1998, and issued an evaluation to the DOE on
February 28, 1998, in which he concluded that the Individual suffered from Adjustment Disorder and
Antisocial Personality Disorder. DOE Exhibit 12 at 13. The DOE psychiatrist also found that the Individual
was “a user of alcohol habitually to excess and suffering with alcohol dependence . . . .” Id. On March 13,
1998, a jury found the Individual guilty of the crimes of Harassment, Lewd or Indecent Act, and
Disseminating Harmful Material to Minors. DOE Exhibit 1.

The Operations Office ultimately determined that the derogatory information concerning the Individual
created a substantial doubt about his eligibility for an access authorization, and that the doubt could not be
resolved in a manner favorable to the Individual. Accordingly, the Operations Office suspended the
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Individual’s access authorization, and obtained authority from the Director of the Office of Safeguards and
Security to initiate an administrative review proceeding.

After the Manager of a DOE Operations Office has authorized the suspension of an individual’s access
authorization, and has obtained the authority to conduct an administrative review proceeding, the
individual is notified of the basis for the suspension and provided “the option to have the substantial doubt
regarding eligibility for access authorization resolved in one of two ways: (i) By the Manager, without a
hearing, on the basis of the existing information in the case; (ii) By personal appearance before a Hearing
Officer (a 'hearing').” 10 C.F.R. §§ 710.10(b), (d), 710.21(a), (b)(3). “[I]f a hearing is requested, the
individual [has] the right to appear personally before a Hearing Officer; to present evidence in his own
behalf, through witnesses, or by documents, or both; and, . . . to be present during the entire hearing . . . .”
10 C.F.R. § 710.21(b)(7). The hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
Individual. See DOE Exhibit 4; 10 C.F.R. § 710.21. That letter informed the Individual that information in
the possession of the DOE created a substantial doubt concerning his eligibility for access authorization.
The Notification Letter included a statement of that derogatory information and informed the Individual
that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
regarding his eligibility for access authorization. The Individual requested a hearing, and the DOE
forwarded the Individual’s request to the Office of Hearings and Appeals (OHA). The Director of OHA
appointed me as the Hearing Officer in this matter. At the hearing convened pursuant to 10 C.F.R. §
710.25(e) and (g), the DOE psychiatrist, two of the Individual’s co-workers, and the Individual testified.
The DOE Counsel submitted 56 exhibits and the Individual submitted 9 exhibits prior to the hearing.

B. The Basis for the DOE’s Security Concern

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of three regulatory criteria, paragraphs (h), (j) and (l) of 10 C.F.R. § 710.8. DOE Exhibit 4. In the
Notification Letter, the DOE stated that the information indicated that the Individual (1) “has an illness or
mental condition of a nature which in the opinion of a board-certified psychiatrist, causes, or may cause, a
significant defect in his judgment or reliability;” (2) “has been, or is a user of alcohol habitually to excess,
or has been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from alcohol
abuse;” and (3) “has engaged in unusual conduct or is subject to circumstances which tend to show that he
is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of
national security.” Id.; see 10 C.F.R. § 710.8(h), (j), (l).

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). In considering the question of the Individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

After consideration of all the relevant information in the record, I conclude for the reasons set forth in this
Opinion that the concern raised by the derogatory information regarding the Individual remains
unresolved. Because of this unresolved concern, it is my opinion that the Individual’s access authorization
should not be restored.
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II. Analysis

A. Security Concerns Cited Under 10 C.F.R. § 710.8(h)

Criterion (h) pertains to information that a person has “[a]n illness or mental condition of a nature which,
in the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist,
causes, or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h). As noted
above, the DOE psychiatrist concluded that the Individual suffered from Adjustment Disorder and
Antisocial Personality Disorder. DOE Exhibit 12 at 13.

In his evaluation, the DOE psychiatrist stated his opinion that the Individual “has an adjustment reaction
with depression based on his feeling depressed and tense, accompanied by a sleeping disorder (middle
insomnia).” Id. at 12. At the hearing, the DOE psychiatrist elaborated on his diagnosis of Adjustment
Disorder. “Briefly, he was having depression and distress of the legal problems. Depression under that
stress is considered an adjustment disorder as opposed to a major depression or a chronic dysthymic
disorder. The expectation is that when that stress is relieved, the depression will diminish.” Tr. at 25.

In addition, the DOE psychiatrist found in the Individual the following characteristics of an antisocial
personality disorder: “(1) he fails to conform to social norms with respect to lawful behaviors; (2) he is
deceitful with repeated lying; (3) he had reckless disregard for the safety of others; (4) though he has
worked consistently over the past twenty years, he has shown irresponsibility and poor work habits prior
to starting [his current job]; (5) and he shows evidence of a probable conduct disorder prior to age 18 as
evidenced by fighting, promiscuity and truancy from school.” DOE Exhibit 12 at 12. As the DOE
psychiatrist explained at the hearing, “Personality disorders are pervasive, long-standing, integral disorders
that are disabling with time and that don't diminish and don't go away with time.” Tr. at 25-26.

The DOE psychiatrist concluded in his evaluation,

[The Individual] has an illness or mental condition which causes a significant defect in judgment or
reliability . . . .

. . . .

I believe that this subject’s depression will worsen as he approaches his court date and worsen again
should there be a bad outcome to his trial or the Department of Energy determination. Should these have
favorable outcomes, his depression will lessen. I believe that his personality disorder is making it very
difficult for him to deal with his stressors. The adjustment disorder and personality disorder go hand in
hand. In order to deal with ongoing and increasing depression, this subject will resort to coping
mechanisms that he has learned, which include disregard for social norms, deceitfulness and disregard for
others which are hallmarks of his personality. This subject’s comorbid conditions put him at risk for
deficits in judgment and reliability.

DOE Exhibit 12 at 13-14.

Based on the testimony of the DOE psychiatrist and his written evaluation, I find that the factual basis
cited for his diagnoses is well documented with reference to the history the patient related to the
psychiatrist in his interview. See Exhibit 12 at 4-8. One of the DOE psychiatrist’s observations that was
disputed at the hearing was that the Individual was deceitful in the psychiatric interview. The DOE
psychiatrist testified that “[t]here were just too many” instances where the Individual responded to
questions by stating that he did not recall. Tr. at 51.

I have six categories, and in each category there's more than one reason -- more than one example. There
are just too many examples.
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Having done what could be 500 to 1,000 independent evaluations and having done perhaps 5,000 or
10,000 of the examinations of other people, it's my opinion that the amount of times that he could not
remember was way out of the norm. Each time he couldn't remember, it was self-serving.

It's multiple discrepancies regarding alcohol use, multiple discrepancies regarding legal history, the single
discrepancy on the marijuana, the legal problems, the financial problems. Across the board, everything that
might have been damaging to him, he only told me after he knew I knew, he only told me what he knew
was in the record. And sometimes after I told him that it's in the record, he continued to deny it. That's
very typical to someone who's trying to protect themselves and trying to appear better than they are.

Id.

The DOE psychiatrist stood by his conclusion under cross-examination by the Individual’s attorney.

Q So it's deceitful in the sense that he had memory lapses, that you thought that he should remember; is
that right?

A If he's had this many memory lapses then the differential diagnosis on that would be deceitfulness, is
what I'm coming up with, or problem with his long-term memory.

Q That wouldn't be deceitfulness?

A No. That would be dementia, which he doesn't have. So I'm accounting for his long-term memory
problems as deceitfulness and not dementia. Dementia would be a problem with judgment and reliability
beyond the scope of deceitfulness.

Id. at 39-40.

I find entirely credible the DOE psychiatrist’s rationale for concluding that the Individual was being
deceitful in the psychiatric interview. In addition to the numerous instances cited where the Individual
stated he could not recall, the psychiatrist pointed to the fact that when asked whether he had ever used
marijuana, the Individual responded that he had not. Tr. at 19-20. When the DOE counsel asked him at the
hearing to explain this response, the Individual stated,

That's because he -- well, the way he was going about it, trying to make me be a marijuana user. No, I
know I don't [know] how to smoke marijuana, so I said no. It was the whole question. That's why lots of
things didn't get answered and everything, because of his attitude.

Q So if he had just basically asked if you had ever used marijuana you would have said yes.

A Yes, I'd tried it.

Q But if he said you're a marijuana user you would have said no?

A Right.

Id. at 98. This explanation is inconsistent, however, with the DOE psychiatrist’s contemporaneous written
evaluation, in which he states,

I then asked him again about marijuana and he again denied ever using. When I said that the record
reflects that he had told a counselor that he used marijuana, he said that must be a mistake because he
never used marijuana. I asked him again and he still continued to deny any usage or experimentation.

DOE Exhibit 12 at 5.

In addition to the factual observations of the DOE psychiatrist being well supported by the record, there
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was no other expert testimony contradicting the DOE psychiatrist’s interpretation of those facts in reaching
his diagnoses, though the Individual’s attorney raised certain issues with regard to the DOE psychiatrist’s
conclusions. In cross-examining the DOE psychiatrist, the Individual’s attorney pointed out that the
Individual’s work-related problems and financial instability were not recent. Tr. at 26-27. The DOE
psychiatrist acknowledged that these facts would somewhat mitigate those particular criteria of a
personality disorder, id., but stated, “The history of antisocial personality goes back to adolescence or
even childhood with difficulties in conduct problems starting back then. The fact that things get a little
more stable is somewhat mitigating but doesn't take away the inherent difficulties of the personality
disorder.” Tr. at 27. When the Individual’s attorney asked the DOE psychiatrist whether he could better
diagnose the Individual if he had spent more time with him, the DOE psychiatrist responded that “there
was enough information in the two and a half hours to come to firm, clear, and concrete diagnosis.” Tr. at
24-25. Taking into consideration the mitigating factors the Individual’s attorney raised, I am persuaded by
the conclusion of the DOE psychiatrist that the Individual has an illness or mental condition that causes a
significant defect in judgment or reliability.

B. Security Concerns Cited Under 10 C.F.R. § 710.8(j)

Criterion (j) pertains to information that a person has “[b]een, or is, a user of alcohol habitually to excess,
or has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). The DOE
psychiatrist found in his February 1998 evaluation that the Individual

clearly uses alcohol habitually and to excess and is alcohol dependent. The subject has had several courses
of treatment and several periods of abstinence. He had his most recent relapse continuing through May
1997.

. . . .

He is currently in early full remission. By his own record, he has not used and has not shown signs of
alcohol dependence for a period greater than one month but less than twelve.

DOE Exhibit 12 at 11.

The DOE psychiatrist’s conclusion regarding alcohol dependence was based on his opinion that the
Individual met the following criteria:

(1) He shows tolerance by using markedly increased amounts of the substance to achieve intoxication. (2)
He uses alcohol in larger amounts over a longer period of time than was intended. (3) He has been
unsuccessful in attempts to cut down. (4) He has used despite occupational responsibilities elsewhere. (5)
He uses despite knowledge of having a persistent or recurrent physical and psychological problem
exacerbated by alcohol.

Id.

The Individual has not disputed his history of alcohol use as reported in the DOE psychiatrist’s evaluation.
Specifically, this history includes alcohol treatment on at least four occasions in the past, all prior to his
most recent return to drinking. DOE Exhibit 12 at 4. The history taken by the DOE psychiatrist also
mentions that the Individual “has serious medical problems secondary to drinking, including pancreatitis.
He has said that he could die if he continues to drink.” Id. I see no evidence, therefore, that contradicts the
DOE psychiatrist’s conclusion that the Individual has in the past been alcohol dependent.

The issue that the Individual contests is whether he has been rehabilitated from his past problems with
alcohol. When questioned by his attorney, the Individual described his current state as follows:
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Q So you don't feel now that you're an abuser of alcohol or that you drink alcohol excessively?

A No.

Q Even though you may have drank it excessively at some time?

A In my early days, yeah.

Tr. at 86.

During his February 1998 psychiatric interview, the Individual stated that he had not had a drink since his
birthday on May 14, 1997. DOE Exhibit 12 at 4. In his evaluation, the DOE psychiatrist stated that the
Individual’s alcohol dependence was in “early full remission.” At the October 1998 hearing, the Individual
testified that he has not had a drink in over one year and that he last drank on May 14, 1997. Tr. at 79, 82,
107. The DOE psychiatrist testified at the hearing that

if he says he hasn't been drinking and there's no evidence to the contrary, I'd have to say that he was not.
If he hasn't drank and isn't showing signs or symptoms of alcohol dependence, physiologically or
obsessionally, for a period of 12 months, then he would be in alcohol dependence full remission because
it's been more than a year. That would be according to the Diagnostic and Statistic Manual that we use.
There's no information in that regarding rehabilitation and reformation.

Id. at 49. When asked for a definition of rehabilitation, the DOE psychiatrist testified,

Rehabilitation depends more on the person. It's a change in the way a person's living. You go from using,
lying, and unstable to abstaining, stable, and honest. And it's a lengthy process, and the length of time
really depends on the person, how much he's drinking, how much he has drank in the past, what his
success has been in the past.

So, for example, if a person has had a previous record where he drank and then he stopped drinking for a
year and started again, it would be hard to say the next time they stopped for one year whether they were
in -- you know, whether you could consider them rehabilitated because they'd already reached that juncture
before and relapsed.

Tr. at 17-18. As for where the Individual stands in the process of rehabilitation, the DOE psychiatrist
stated his prognosis was “guarded.” Tr. at 49.

I don't even have a basic answer to the question of whether or not he intends to stay sober. I don't know
why he's sober at this point. I don't know whether he's gone through any recovery program. I don't know
whether he's being -- even if he's being honest about his alcohol usage, he has to be honest about his
alcohol usage in the past, also.

So, basically, he would have had to have changed dramatically since February 1998 in order to consider
the process of rehabilitation and reformation. If he did start that as of February 28, if he decided, Yes, I
saw [the DOE psychiatrist] and honesty's important, I'm going to start being honest, that really only gives
him six months -- eight months of honesty, even if he's abstained.

He's had previous failed attempts at abstention. Based on his difficulty with his memory, or deceitfulness,
I'm not able to ascertain how well he's done in the past. I do know that he's had four failed attempts at
treatment. That would put him on a track that would require more than one year of abstinence before I'd
consider that he was out of the woods.

Id. at 49-50.

The Individual has submitted documentation of a court-ordered 12-week alcohol treatment program he
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completed in October 1998. Individual’s Exhibits 5, 6. However, this documentation provides no opinion
of the counselor who conducted the program as to the Individual’s progress or prognosis. In fact, the only
comment noted on the Discharge/Referral Summary submitted by the Individual is “ATTENDED
REQUIRED SESSIONS--MINIMAL PARTICIPATION.” Individual’s Exhibit 5. I am left then with the
DOE psychiatrist’s testimony as the only expert opinion as to the Individual’s current state of
rehabilitation from alcohol dependence. Based on this testimony, I cannot find that the Individual is “out
of the woods” with respect to the possibility of another relapse into alcohol use.

More troubling yet is evidence in the record, not discussed at the hearing, that the Individual consumed
alcohol less than eight months ago. The Individual submitted as one of his exhibits a report of a polygraph
examination he took on May 14, 1998. Individual’s Exhibit 2. Among other things, that report states that
the Individual was placed on probation on April 13, 1998, and that “[r]egarding probation issues, [the
Individual] reported drinking two beers on 5/12/98.” Id. at 4. The Individual also completed a
questionnaire at the time of the polygraph examination. This signed questionnaire was attached to the
report of the examination submitted by the Individual prior to the hearing. One page of the questionnaire
listed 38 behaviors and asked, “Since 4/13/98, have you engaged in any of the following behaviors.” Next
to “Alcohol usage” on the list, the Individual checked yes and indicated that the last occurrence was “5-
98.” Individual’s Exhibit 2. Another page of the questionnaire, entitled “Parole & Probation Issues,” asked
the Individual whether, since April 13, 1998, he had “[d]runk any alcoholic beverage? (If so, how much,
frequency, last usage).” The Individual answered, “YES 5-12-98 2 BEERS.” Id.

Although it is unfortunate that the Individual was not confronted at the hearing with, and presented with an
opportunity to explain, this evidence that he drank on May 12, 1998, I have no reason to doubt the
accuracy of the Individual’s own signed admission at his polygraph examination. Thus, this evidence
strongly indicates the Individual lied under oath on three separate occasions at the hearing in this case
when he testified that he has not had a drink in over one year and that he last drank on May 14, 1997. Tr.
at 79, 82, 107. As such, it raises another set of issues that bears on every category of concern cited in this
case. First, this evidence supports the observation of the DOE psychiatrist that the Individual “is deceitful
with repeated lying,” which observation in part led to psychiatrist’s diagnosis of a personality disorder.
DOE Exhibit 12 at 12. Second, it thoroughly undermines any assertion that the Individual is currently
rehabilitated from alcohol dependency. Finally, it casts serious doubt on the Individual’s honesty,
reliability, and trustworthiness, which category of concern I discuss in more detail below.

C. Security Concerns Cited Under 10 C.F.R. § 710.8(l)

Criterion (l) pertains to information that a person has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of national security.” 10 C.F.R. §
710.8(l). The derogatory information cited under this criterion by the DOE in its Notification Letter to the
Individual includes (1) the recent criminal charges against the Individual, for which he was found guilty
on March 13, 1998; (2) the Individual’s prior criminal record; and (3) the instances cited by the DOE
psychiatrist indicating that the Individual has been deceitful. DOE Exhibit 4.

First, the Notification Letter states that the Individual was charged with “a violation of [a state law]
relating to Lewd or Indecent Acts.” These charges stemmed from the Individual’s alleged behavior with
the 14-year-old daughter of a friend. This behavior included showing the girl pictures of him naked,
exposing his penis to her, making sexual remarks to her, and touching the girl on the leg or crotch area.
See DOE Exhibit 25. As noted above, on March 13, 1998, a jury found the Individual guilty of the crimes
of Harassment, Lewd or Indecent Act, and Disseminating Harmful Material to Minors. DOE Exhibit 1.

The Individual has consistently denied that he exposed himself to the girl or touched her on the leg or
crotch area. Tr. at 99. He acknowledges that she saw a picture of him naked, but contends that the picture
was inadvertently mixed in with a stack of family photographs the girl was looking at, and that he did not
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intend to show her the picture. Id. at 106. Finally, he acknowledges making certain remarks to the girl that
he now realizes were inappropriate, but maintains that he did not make the remarks in an attempt to
initiate a sexual relationship. Tr. at 100-01.

To support his version of events, the Individual has submitted the report of a polygraph examination he
took on May 14, 1998. Individual’s Exhibit 2. The report states that the Individual

had no physiological reactions indicative of deception and produced overall positive scores indicative of
his truthfulness on the following questions:

Question:“Did you ever knowingly provide [the girl] a nude photograph of your body?

Answer:“No” (No Deception Indicated)

Question:“Did you ever attempt to expose your bare penis to [the girl]?

Answer:“No” (No Deception Indicated)

Question:“Did you ever attempt to touch [the girl’s] leg or crotch area?

Answer:“No” (No Deception Indicated)

[The Individual] had minor physiological reactions and produced overall scores in the inconclusive range
on the following questions:

Question:“Did you ever make sexual remarks to [the girl] in an attempt to cause her to be sexually
interested in you?”

Answer:“No” (Inconclusive)

. . . .

After careful analysis, it is this examiner’s professional opinion that [the Individual] was being truthful on
three of the above listed questions. . . .

. . . .

However, due to the [the Individual’s] inconclusive results to the question regarding whether he ever made
sexual remarks to [the girl] in an attempt to cause her to be sexually interested in him, [the Individual]
cannot be eliminated as suspect regarding this relevant issue.

Id. at 5-6.

While the results of the polygraph examination is evidence somewhat in the Individual’s favor, I note that
the DOE psychiatrist stated at the hearing, “If the denial also is firmly entrenched, it will obscure the
answers on the polygraph. Though I'm not an expert in polygraphs, I do know that much.” Tr. at 112. In
addition, I cannot overlook the fact that the Individual was ultimately found guilty of these charges in a
criminal proceeding, i.e. guilty beyond a reasonable doubt. Indeed, the Director of OHA has found in
reviewing the opinion of a Hearing Officer that the doctrine of collateral estoppel barred an individual
from re-litigating in a Part 710 proceeding the issue of his guilt of a crime after being found guilty in a
prior criminal proceeding. Personnel Security Review, Case No. VSA-0118, 26 DOE ¶ 83,012 at 86,580
(1997).

Even if I were to accept the Individual’s version of events, the Individual admitted under questioning by
the police investigating the matter that he made the following statement to the girl: “When I look at you,
don’t be scared if my dick gets hard.” DOE Exhibit 25. Though admitting he made the remark, he

file:///cases/security/vsa0118.htm
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contended he did not make it “in that way. I meant if she’s around me and I get hard I want her to be
aware of it so she won’t be frightened. I want her to get used to it.” Id. At the hearing, the Individual did
not deny making the remark, but offered the following by way of explanation:

First of all, [the girl]'s mother . . . and [the girl], they talk like that around me. [The girl’s mother] asks me
for some money. I quit having sex with [the girl’s mother] quite a while ago because she kept messing up.
I tell her, Don't ask me for no more money. If I won't give her no money, then the kids say they're hungry
and I end up giving it to her anyway. One day I said, I'm not giving you no more money. And [the girl’s
mother] goes, Oh, I'll get your dick hard, I'll bet I'll get all your money.

Q Who said that?

A [The girl’s mother]. So that was one of the reasons I was telling [the girl], Don't be afraid of me, about
what her mother be telling her. In the meanwhile, [the girl]'s track record, she was running around, she
was living with me now, I helped pay for an abortion. With a track record like that, I figured I could say
what I wanted to her to try to get something over to her to quit doing that.

Tr. at 76.

In his written evaluation, the DOE psychiatrist expressed his opinion that the Individual’s behavior
“seemed to be carefully constructed grooming of a young female for sexual advances.” DOE Exhibit 12 at
12. Specifically regarding the statement the Individual admitted making to the girl, the DOE psychiatrist
testified that, regardless of their context,

those are the words, and those words are not appropriate for that relationship. . . .

. . . .

What he said then, he goes on, "'I meant that if she's around me and I get hard I want her to be aware of it
so she will not be frightened.'" Well, the only reason not to be frightened of an erect penis is because
you're sexually involved.

Tr. at 54.

The Individual’s attorney argued that

this conversation wasn't any different than what she was listening to on the radio or her boom box. He
didn't say anything she hadn't heard before. He's trying to make a point. And perhaps if he were from a
different social setting he might have said it differently. But the fact is he did say it like that.

Id. at 62-63.

On this point, the DOE psychiatrist testified as follows:

Q And it's your opinion, even if this [girl] had heard all these terms before and that she knew what these
terms meant, that the conversations that [the Individual] had with her would be improper?

A Correct.

Q And it would be improper for any adult in what's called a position of trust?

A Correct.

Q Whether it be a father or a person that's known her all her life?

A Correct.
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Tr. at 65-66. The DOE psychiatrist added, “I don't think that the culture in the United States is that varied
around the issue of erect penises and how grown adult men and underage children should respond to
those.” Tr. at 66.

I simply do not find at all credible the innocent explanation the Individual offered for his remarks to a 14-
year-old girl, remarks which even he now admits were inappropriate. Tr. at 101. I find this statement by
itself indicates a remarkable lack of judgment and violation of a position of trust by the Individual, even if
I were to assume that none of the other behavior of which the Individual was accused took place. In my
opinion, this conduct raises legitimate security concerns because it tends to show that the Individual is not
reliable or trustworthy. The fact that the Individual has been found guilty by a jury beyond a reasonable
doubt of this and other criminal behavior involving the girl adds significant weight to this concern.

The DOE’s Notification Letter also referenced the Individual’s past criminal record, which, as the DOE
counsel described at the hearing

shows that he was given non-judicial punishment for public drunkenness in 1965 while in the military, was
arrested for public drinking in 1972, drove while his ability was impaired in 1975, received a driving while
under the influence citation in 1984, and was cited for disorderly conduct, unlawful display of a weapon,
and reckless endangerment in 1986.

Tr. at 9. While not disputing this record, the Individual’s attorney points out that, though the Individual
has “had some problems, police problems, there haven't been a lot of recent [problems].” Tr. at 29.

Part 710 requires me to take into account the recency of the Individual’s conduct in reaching my opinion.
See 10 C.F.R. § 710.7(c). Nonetheless, I cannot completely ignore these undisputed charges, but must
instead evaluate them in the context of the entire record. Personnel Security Hearing (Case No. VSO-
0096), 26 DOE ¶ 82,756 at 85,543 (1996). Even if those actions in and of themselves do not constitute a
security concern sufficient to warrant a revocation of access authorization, it is reasonable to consider the
Individual’s earlier actions as part of a larger pattern of conduct. See Personnel Security Hearing (Case
No. VSO-0096), 26 DOE ¶ 82,756 at 85,544 (1996) (affirmed by OSA) (“A pattern of incidents may well
give rise to valid security concerns even though none of the individual incidents would be significant by
itself.”). Thus, considered alongside his most recent criminal behavior, these earlier events raise additional
concerns regarding the Individual’s reliability.

Finally under Criterion (l), the Notification Letter reiterates the opinion of the DOE psychiatrist that the
Individual has been deceitful. DOE Exhibit 4. I have already discussed in Section II.A above my reasons
for concurring with the DOE psychiatrist’s opinion on this point. The Individual’s apparent deceitfulness
at the psychiatric interview obviously raises concerns about the Individual’s honesty and trustworthiness.
The evidence set forth in Section II.B above deepens these concerns by indicating that the Individual
testified falsely three times during the hearing regarding his most recent use of alcohol. Because of the
Individual’s lack of candor, and because of his criminal behavior past and recent, I agree with the DOE
that the Individual has engaged in unusual conduct that tends to show that he is not honest, reliable, or
trustworthy.

III. Conclusion

As set forth above, I find that the record in this case raises a number of security concerns. First, I am
persuaded by the conclusion of the DOE psychiatrist that the Individual has an illness or mental condition
that causes a significant defect in judgment or reliability. By virtue of holding a clearance, individuals can
have access to special nuclear material and can become privy to sensitive information that must not be
divulged to others. Thus, it is critical that a clearance holder exercise good judgment and be reliable.
Second, I agree with the DOE psychiatrist that the Individual suffers from alcohol dependence and that,
even if his dependence is in remission at this time, the Individual has not demonstrated that he has been
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rehabilitated. Use of alcohol habitually to excess and alcohol dependence also raise concerns as to the
Individual’s judgment and reliability. Finally, the past behavior of the Individual, as discussed in some
detail in Section II.C above, tends to show that he is not honest, reliable, or trustworthy. After reviewing
all the evidence in the record, I cannot conclude that restoring the Individual’s access authorization would
not endanger the common defense and security and would be clearly consistent with the national interest.
It is therefore my opinion that the Individual’s access authorization should not be restored. 10 C.F.R. §
710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering

Staff Attorney

Office of Hearings and Appeals

Date: December 17, 1998

(1)*Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.
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November 13, 1998

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: July 31, 1998

Case Number: VSO-0226

A Department of Energy Operations Office (the DOE office) denied the application of XXXXX
XXXXXX XXXXX (hereinafter referred to as "the individual") for access authorization under the
regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."(1) I conclude in this Opinion that on the basis of
the evidence and testimony presented in this proceeding, the individual’s application for access
authorization should not be granted.

I. Background

On June 23, 1998, the DOE office issued a Notification Letter informing the individual that his application
for access authorization had been denied because information in the possession of the DOE created
substantial doubt concerning his eligibility. The specific information was set forth in an enclosure to the
Notification Letter. In that enclosure, the DOE office stated that this information falls within the purview
of two of the criteria set forth in 10 C.F.R. § 710.8, subsections (h) and (j). The DOE office alleges that
the individual has "[a]n illness or mental condition of a nature which, in the opinion of a board-certified
psychiatrist . . . causes, or may cause, a significant defect in judgment or reliability." 10 C.F.R. § 710.8(h).
Further, the DOE office invoked Criterion (j) on the basis that the individual has “been, or is, a user of
alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other licensed
physician or a licensed clinical

psychologist as alcohol dependent or as suffering from alcohol abuse.” The Notification Letter specified
the DOE consultant psychiatrist’s diagnoses of the individual as alcohol dependent and alcohol abusive.

The DOE office noted the following relevant facts. During a November 3, 1997 Personnel Security
Interview, the individual stated that he did not drink between 1983 and 1991 because he considered
himself to be a recovering alcoholic. However, in 1991 he resumed drinking and by 1996 was consuming
a six-pack of beer every other day. His former spouse and his three daughters have told the individual that
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his drinking is a problem. The individual has been arrested six times in allegedly alcohol-related incidents:
a charge of driving while intoxicated (DWI) in December 1997, domestic violence in May 1996, assault
and battery in July 1995, disorderly conduct in April 1984, DWI in August 1982 and another DWI in
Summer 1981. As of the time of the Notification Letter, he had never had any counseling for his drinking
nor had he ever attended Alcoholics Anonymous (AA) meetings.

The individual requested a hearing in this matter. 10 C.F.R. § 710.21(b). At the hearing, the DOE Counsel
called four witnesses: the DOE consultant psychiatrist, a DOE security specialist, a personnel official with
the individual’s employer and the individual. The individual called five witnesses: his Employee
Assistance Program (EAP) counselor, his union’s business manager, and three supervisors. The transcript
taken at the hearing shall be hereinafter cited as "Tr." Various documents that were submitted by the DOE
Counsel and the individual during this proceeding constitute exhibits and shall be cited respectively as
"DOE Ex." and “Indiv. Ex.”

II. Findings of Fact and Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 (1996). In a Part 710 case, we are applying a
different standard designed to protect national security interests. A hearing is "for the purpose of affording
the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
granting access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a strong
presumption against the granting or restoring of access authorization. SeeDepartment of Navy v. Egan, 484
U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of access
authorizations indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of
access authorization). Consequently, it is necessary and appropriate to place the burden of persuasion on
the individual in cases involving national security issues. Personnel Security Hearing (Case No. VSO-
0002), 24 DOE ¶ 82,752 at 85,511 (1995).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing. In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct; the
voluntariness of the participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant and material
factors. After due deliberation, it is my opinion that the individual should not be granted access
authorization since I am unable to conclude that such a grant would not endanger the common defense and
security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

The DOE office referred the individual to a DOE consultant psychiatrist, with whom the individual met on
March 19, 1998, for psychiatric evaluation. In the course of his examination, the DOE consultant
psychiatrist interviewed the individual and performed a detailed analysis of the individual's background.
DOE Ex. 4. On the basis of the information received, the DOE consultant psychiatrist diagnosed the
individual as currently manifesting substance dependence, alcohol, without physiological dependence and
in early partial remission. Id. at 27. The DOE consultant psychiatrist stated that this disorder constitutes an
illness or mental condition which causes or may cause a significant defect in the individual’s judgment or
reliability. Id.; see 10 C.F.R. §§ 710.8(h) and (j).
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The individual does not dispute the essential facts listed in the Notification Letter but believes he is now
rehabilitated.(2) At the hearing, the individual testified that he had stopped consuming alcohol about two
months ago. Tr. at 17. He stated that his abstinence resulted from his beginning counseling and his
security clearance problems. Tr. at 17-18. He now believes that he is a recovering alcoholic and is
committed to maintaining his sobriety. Tr. at 20, 27. He recently attended two AA meetings and has met
with the EAP counselor eleven times during the last two months. Tr. at 18-19. Finally, the individual
testified that his family and friends are supporting him in his commitment to sobriety. Tr. at 25.

The individual’s EAP counselor testified that he believes the DOE consultant psychiatrist’s diagnosis of
alcohol dependence is accurate. Tr. at 59, 64. He further noted that when the individual began counseling
he was still in a state of self-deception about his problem. Tr. at 60. However, the EAP counselor also
stated that the individual has begun to recognize the negative consequences caused by his drinking and
that he cannot be a controlled drinker. Tr. at 62. The EAP counselor opined that with the individual’s
spiritual and family values, there is reason to be optimistic about the individual’s long-term prospects for
recovery. Tr. at 68. Most significantly, the EAP counselor stated that it is too early to consider the
individual rehabilitated. Tr. at 67.

Based on the individual’s testimony at the hearing, the DOE consultant psychiatrist stated that the
individual could not currently be considered rehabilitated. Tr. at 40-41. He stated that at this stage of
sobriety, the individual has a 90 percent lifetime chance of beginning to drink again. Tr. at 43-44, 69. He
also recommended that the individual complete nine months of therapy consisting of fifty hours of
outpatient, professionally-led therapy and some period of after-care. Tr. at 37. He does not consider the
individual’s current counseling to be adequate because he believes the individual requires group therapy in
order that he may better discern his own problems. Tr. at 47. Additionally, the DOE consultant psychiatrist
testified that AA alone is not sufficient in this case because the individual requires professional evaluation
which AA cannot provide. Tr. at 48. Finally, he stated that the individual needs to maintain complete
abstinence in order to be considered reformed, and if he does so for a year, his chance of resuming the
consumption of alcohol decreases to fifty percent. Tr. at 38-39, 43.

The individual presented convincing evidence that he has not consumed alcohol at work and that he is a
good employee. However, in this case, his good work habits do not mitigate the security concerns
presented by his alcohol problem. See Tr. at 72; Personnel Security Review (Case No. VSA-0106), 26
DOE ¶ 83,009 at 86,561 (1997).

On the basis of the record, I find that the individual is alcohol dependent. Additionally, I find that the
individual has not presented sufficient evidence of rehabilitation or reformation. I am therefore unable to
conclude that the individual has mitigated the security concerns of the DOE.

III. Conclusion

For the reasons set forth in this Opinion, I find that DOE properly invoked 10 C.F.R. §§ 710.8(h) and (j)
in denying the individual’s application for access authorization. It is my opinion that, within the meaning
of those provisions, the individual has: (1) a mental condition, alcohol dependence, that is of a nature
which causes, or may cause, a significant defect in judgment or reliability and (2) been a user of alcohol
habitually to excess and has been diagnosed by a board-certified psychiatrist as alcohol dependent. The
individual has failed to present adequate evidence of mitigation which would alleviate the security
concerns of DOE. In view of these criteria and the record before me, I cannot find that granting access
authorization to the individual would not endanger the common defense and security and would be
consistent with the national interest. Accordingly, I find that the application for access authorization should
not be granted.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
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receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals
(OHA), 1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If
either party elects to seek review of the Opinion, that party must file a statement identifying the issues on
which it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the
party files its request for review. The party seeking review must serve a copy of its statement on the other
party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The
address where submissions must be sent for purposes of serving them on the Office of Security Affairs is
as follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Dawn L. Goldstein

Hearing Officer

Office of Hearings and Appeals

Date: November 13, 1998

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The individual does dispute the statement in the Notification Letter that he had been drinking prior to
his 1984 arrest for disorderly conduct. Tr. at 16. However, this long ago incident is irrelevant to my
analysis of whether the individual is currently rehabilitated.
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March 26, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing:August 4, 1998

Case Number: VSO-0227

This Opinion concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter "the individual") to retain
his access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

The individual is an employee of the Department of Energy. As a condition of his employment, the DOE
requires that the individual maintain access authorization. Over the course of the individual's long
employment, the local DOE Security office (DOE Security) has monitored the individual's financial
condition through periodic reviews of credit reports and personnel security interviews (PSIs). On the basis
of a recent PSI and other information that came to its attention, DOE Security determined that derogatory
information concerning his financial irresponsibility existed that created questions regarding the
individual’s continued eligibility for access authorization. Accordingly, a DOE official suspended the
individual’s access authorization.

On July 1, 1998, the DOE official informed the individual of the suspension of his access authorization in
a letter that set forth in detail DOE Security’s concerns. That letter was amended on September 15, 1998. I
will hereinafter refer to the amended letter as the Notification Letter. In accordance with 10 C.F.R. §
710.21, the Notification Letter included a statement of derogatory information which, in this case, was
information described in 10 C.F.R. § 710.8(l). The Notification Letter also informed the individual that he
was entitled to a hearing before a Hearing Officer to resolve the substantial doubt regarding his continued
eligibility for access authorization.

The individual responded to the July 1 letter by requesting a hearing. A DOE official forwarded the
individual’s request to the Office of Hearings and Appeals (OHA). Upon receiving the individual’s
request, the Director of the OHA appointed me the Hearing Officer in this matter. Since the
documentation supporting the charges listed in the Notification Letter was vast and confusing, the Director
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of the OHA allowed an extension of the hearing date beyond the regulatory deadline to provide additional
time for the individual to prepare his case. In accordance with 10 C.F.R. § 710.25(f), I conducted a
prehearing telephone conference with the parties and convened the hearing fourteen days later. DOE
Security called as its witness a personnel security specialist, who testified regarding DOE Security’s
concerns regarding the individual. The individual testified on his own behalf and presented three former
supervisors as additional witnesses at the hearing. All these witnesses testified regarding the individual’s
job duties and reliability. At the request of both parties, I granted the individual two months beyond the
hearing date in which to gather additional documentation, and permitted the filing of post-hearing
submissions at the end of that period.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual included a statement of derogatory
information in the possession of the DOE that created a substantial doubt as to the individual’s continued
eligibility to hold access authorization. On the basis of that derogatory information, the DOE official
believed that the individual "has engaged in unusual conduct or is subject to circumstances which tend to
show that he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be
subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the best
interests of the national security." See 10 C.F.R. § 710.8(l) (Criterion L). Specifically, the Notification
Letter stated that, based on information the DOE obtained from several PSIs conducted with the individual
between 1984 and 1998, credit reports covering the same period, and other letters and forms of
notification, (1) the individual acknowledged the existence of numerous delinquent accounts and, owing to
their vast number, his inability to provide complete information concerning the status of those accounts;
(2) the value of the individual's unpaid accounts and judgments against him is roughly $80,000; (3) three
houses that he owned were foreclosed upon; (4) his wages have been subject to garnishment by at least
four creditors; (5) his automobile was repossessed; (6) he failed to keep two government-issued credit card
accounts current even though he received reimbursement payments from the DOE for government travel;
and (7) he violated DOE regulations by renting a car for his personal use, using DOE credentials and
presenting a canceled DOE travel order.

III. Analysis

The criteria for determining eligibility for access authorization set forth at Part 710 dictate that a Hearing
Officer must undertake a careful review of all of the relevant facts and circumstances and make a
“common-sense judgment . . . after consideration of all the relevant information.” 10 C.F.R. § 710.7(a). I
must consider all information, favorable or unfavorable, that has a bearing on the question of whether
restoring the individual’s access authorization would compromise national security concerns. Id.
Specifically, the regulations compel me to consider the nature, extent, and seriousness of the individual’s
conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct; the age
and maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the individual’s potential for being susceptible to pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c). Although it is impossible to predict with absolute certainty an individual’s future
behavior, as the Hearing Officer, I am directed to make a predictive assessment. Finally, I note that it is
incumbent upon the individual to demonstrate that restoring his access authorization “would not endanger
the common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.7(a). After careful consideration of these factors and all the evidence in the record in this proceeding, I
find that the individual has not made this showing. I must therefore recommend that the DOE not restore
the individual’s access authorization.

At the hearing, the personnel security specialist expressed the DOE's concerns that the individual's
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financial problems could "cause him to act contrary to the best interest of national security." Transcript of
Hearing (Tr.) at 19. Although she readily admitted that DOE Security had no knowledge that the individual
had to date acted in any way that compromised the national security, she stated that the potential was
present, and that recent actions and decisions had increased the DOE's concerns. Tr. at 18-19. The
personnel security specialist also explained that DOE Security had been concerned about the individual's
financial problems for many years, Tr. at 20, but it considered those concerns mitigated because the bulk
of the individual's debts were incurred due to his wife's chronic illnesses, and were therefore beyond his
control. Tr. at 23-24, 27. For example, in 1992, DOE Security wrote that the individual's circumstances
were different from "the cases in which gross financial irresponsibility and dishonesty are present." Tr. at
84. At that time, however, DOE Security also emphasized to the individual that the issue would become
serious if there were ever evidence of irresponsibility or dishonesty. Tr. at 85.

DOE Security's lenient position with respect to the individual's financial problems changed in 1998. In
January 1998, the individual used his DOE credentials and canceled travel orders to rent a car for personal
use, in order to attend his grandfather's funeral. Because his government-issued credit card had been
revoked for failure to make timely payments, he was obliged to pay the rental charges in cash, and upon
returning the car, he did not have sufficient cash with which to pay them. Instead of surrendering the car
to avoid additional charges, he kept it, all the while trying to secure funds to pay the bill. Ultimately, the
rental company brought the matter to the DOE's attention, and he returned the car without payment of the
charges, which by then had mounted to nearly $3000, and paid the bill at a later time. This event raised
new concerns for DOE Security about the individual's eligibility for access authorization, not only because
had he again exercised poor judgment and unreliability in meeting his financial obligations, but also
because he had acted dishonestly by misleading the rental agent into believing that he was renting the car
for government purposes. Tr. at 31-46, 71.

A. Unreliability

Two concerns surround an individual who is burdened with substantial debt, and both relate to his
reliability and trustworthiness. First, as the personnel security specialist testified, the strain of chronic debt
could cause this individual "to act contrary to the best interest of national security," Tr. at 19, by yielding
to bribery, for example, and exchanging classified information or materials for cash that would relieve
financial burden. In addition, the individual has demonstrated his unreliability through a documented
history of unkept promises, procrastination, and poor judgment. We have found in other similar situations
that a pattern of financial irresponsibility raises a very serious security concern. See, e.g., Personnel
Security Hearing, Case No. VSO- 0081, 25 DOE ¶ 82,805 at 85,853 (1996); Personnel Security Hearing,
Case No. VSO- 0073, 25 DOE ¶ 82,794 at 85,799 (1996). Although he has articulately presented
explanations for his actions, I find that those explanations are not convincing and do not mitigate the
security concerns sufficiently to permit me to render an opinion in his favor.

The individual has stated on many occasions that he intends to repay all his debts. For example, he
contended that he would pay the outstanding balance on his government- issued Diners Club account,
which was closed for non-payment prior to August 1996. See 9/12/96 PSI at 16-18. There is no evidence
in the record that payment has been made on that or many other accounts, though some accounts have
been settled. Further, the individual has frequently failed to provide DOE Security with information it
requested. Tr. at 88. He committed to seeking bankruptcy protection at the time of the hearing, Tr. at 273,
but still had not filed at the time of his post-hearing submission more than two months later. He
procrastinated in seeking better health insurance coverage, even after it was abundantly clear that his then-
current coverage did not provide the protection his family needed. Tr. at 94. (At the time of the hearing, he
was again considering changing his insurer. Tr. at 261.) Each of these circumstances involved serious
concerns for the security of his employment or his family, yet none was handled with the alacrity that good
judgment would demand.

His lack of good judgment in a number of situations clearly supports DOE Security's determination that he
is unreliable under Criterion L. For example, after having his home foreclosed upon for failure to make
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monthly mortgage payments, the individual bought a second and then a third home, and each was
foreclosed upon for the same reason. Tr. at 96. In addition, he did not surrender the rental car as soon as
he returned from his trip, though he knew that the rental charges would continue to mount. Tr. at 112. In
fact, he never specifically asked how to stop the charges from mounting. Tr. at 294. It is my opinion that
his perseverance in purchasing and then losing homes, as well as his lack of diligence in seeking a
reasonable solution with the car rental agency, demonstrate a lack of sound judgment.

I also find that the individual demonstrated poor judgment on several other occasions. He used funds the
DOE issued to him for the purpose of reimbursing his travel expenses to pay off other bills, rather than for
their intended purpose. This activity resulted in a total of roughly $10,000 in unpaid credit card accounts
and the cancellation of two government-issued credit cards. (2) Most relevant is that over a period of at
least fifteen years, the individual permitted himself to accumulate at least $78,000 of debt. Tr. at 9. He did
not seek any intervention or assistance until the DOE required that he obtain credit counseling, and even
then he rejected the credit counselor's plan. Exhibit 36 (Letters from individual to personnel security
specialist, 6/5/98 and 6/13/98). The individual's exercise of poor judgment in handling these financial
matters raises serious doubts in my mind about whether he can exercise the good judgment and reliability
necessary to maintain access authorization.

At the hearing and in post-hearing submissions, the individual forcefully argued that he has mitigated
DOE Security's concerns regarding his unreliability and the likelihood that he would breach national
security in exchange for payment. He pointed out on several occasions that even though he has been in
financial straits for many years, he has never compromised the national security, e.g., Tr. at 90, 175, and
contended that to do so would place his family and himself at risk. Tr. at 164, 231, 234. As for not
returning the rental car even though he was short on cash, the individual explained that the rental agent did
not offer him that option, and the individual believed it might have been a criminal act to surrender the car
at that time. Tr. at 111- 112. In addition, at the hearing he testified about serious management issues in his
program, and intimated that he has been treated as a scapegoat for the crisis. As a result, he feels he has
been treated differently from other, higher-ranking workers in his program who have committed similar
transgressions. Tr. at 168-173, 232-233. Finally, in his post-hearing submissions, he produced a letter
from an attorney whom he has retained to begin a bankruptcy proceeding on his behalf. Individual's
Exhibit 1, attached to February 12, 1999 Letter to Hearing Officer and DOE Counsel.

I do not agree with the individual that the absence of evidence that he has ever compromised the national
security in the past should mitigate the DOE's current concerns. If I were to accept the individual's
argument, DOE would never revoke access authorization from individuals it considered to be security
risks until after they compromised the national security. This is clearly unacceptable. The issue in these
proceedings is whether the individual is an acceptable risk given his behavior.

Nor do I find that the individual's misconceptions about surrendering the rental car, his alleged stature as
organizational scapegoat, or the evidence of his intent to file for bankruptcy mitigate the DOE's concerns. I
have stated my opinion regarding the rental car incident above. With respect to the claim that his program
is treating him unfairly, the individual produced excerpts from a report that supported his assertion that his
program is suffering from a number of management problems at this time. He contended that personnel
actions are taken in an arbitrary and unfair manner, and that he has been treated unfairly, because others
who have, for example, abused credit card privileges have suffered less severe retribution for their actions.
See, e.g., Tr. at 170-173. Even if his contentions are correct, my responsibility in this proceeding is to
form an opinion regarding whether sufficient facts have been presented to establish that restoring the
individual's access authorization is clearly in the interest of national security. That the behavior of others
may also raise such concerns does not mitigate the concern in this case. Similarly, the proposed filing for
bankruptcy does not mitigate the DOE's concerns. Although bankruptcy may serve the individual very well
by eliminating his current debts and permitting him to make a fresh financial start in life, it does not
mitigate the concern that arises from how the debts arose in the first place and, more important, how they
were managed or mismanaged. A bankruptcy filing will not address how the individual manages new debts
in the future. See Personnel Security Hearing, Case No. VSO-0081, 25 DOE ¶ 82,805 at 85,855 (1996);
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Personnel Security Hearing, Case No. VSO-0041, 25 DOE ¶ 82,775 (1995).

Finally, while I take notice that the individual has made a good faith effort to meet many of his financial
obligations, particularly since this proceeding began, I cannot find that this entirely mitigates the DOE's
concern regarding his financial condition. In the first place, DOE Security based its concern in part on the
fact that the individual had so many outstanding debts that neither he nor the DOE could identify them
sufficiently to determine the status of each individual debt. His attempts to disentangle the complicated
web of old debts, many of which had been written off and many of which involved defunct creditors, did
not occur in earnest until after he requested the hearing. And despite his very recent efforts to clear his
delinquent accounts, the sum of his outstanding debts is still considerable. Moreover, though I find it
commendable that he has admitted that he had made some poor choices in the past, Tr. at 94 (scrimping on
health insurance), 103 (being pressured into purchasing a car), 151 (feeling the obligation to attend a
family funeral even though it required renting a car under false pretenses), he still maintains that his
choices in other situations were not ill-advised at the time. Tr. at 96 (purchasing three houses
consecutively, all of which were foreclosed upon), 112 (not surrendering the rental car immediately).
Rather than mitigating the DOE's concerns about his unreliability, the individual's explanations for those
actions reflect his poor insight into his prior decisions. Taken together, the individual's actions in this
regard do not mitigate the DOE's concern that he has been unreliable in managing his financial affairs.

B. Dishonesty

Even more disturbing to me is the dishonest aspect of the individual's recent car rental episode. He
contends that he needed to rent a car in January 1998 in order to attend his grandfather's funeral, and in
doing so, he never attempted to deceive anybody during the rental transaction. Tr. at 108, 128, 135.
Although the individual denies that he ever intended to deceive the rental agent as to the personal purpose
of his trip, it is my opinion that he did in fact intentionally deceive. He presented travel papers and DOE
credentials in order to be able to rent the car without a major credit card, which as noted above had been
canceled for non-payment. Tr. at 106. He did not, however, attempt to clarify any logical misapprehension
the rental agent might have had, and apparently did have (3), that the car was to be used for government
business purposes. Instead, he testified that

I wasn't very talkative, and there may have been a multitude of reasons for that. But I simply went in to
try and achieve the objective that I thought I wanted to do at that time, and that's what I attempted to do.
But I did not try and lead someone away from this particular premise or lead them to this premise or
anything like that.

Tr. at 128. He later stated that he never specifically informed the rental agent that he intended to use the
car for leisure purposes. Tr. at 293. It is clear to me that through his taciturnity, he intended to mislead the
rental agent for his own purposes. What troubles me further is that the individual does not seem to grasp
the seriousness of the deception. See, e.g., Tr. at 120 (individual compares his situation to hypothetical
one he considers beyond reproach), 124 (surmises that stiff penalty meted out to him stems from
supervisor's personal philosophy rather than egregiousness of his behavior). I view his behavior with
respect to the car rental as an abuse of the DOE's trust in an employee, compounded by deception at the
outset and followed upon by poor judgment in the handling of the ensuing charges. (4)

This incident alone supports DOE Security's expressed concerns under Criterion L. When placed within a
context of years of neglect, irresponsibility and poor judgment calls concerning personal debt
management, the individual's behavior demonstrates that he is not honest, reliable or trustworthy pursuant
to Criterion L.

IV. Conclusion

Based on the record in this proceeding, I conclude that the individual has failed to show that restoring his
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access authorization would not endanger the common defense and security and would not be clearly
consistent with the national interest. I find that the individual has not sufficiently mitigated the concerns
regarding his honesty, reliability and trustworthiness. Accordingly, I recommend that DOE Security not
restore the individual’s access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. A party must file this request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. The party seeking review must file this statement within 15 calendar
days after it files its request for review. The party seeking review must also serve a copy of its statement
on the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. §
710.28(b).

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: March 26, 1999

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Moreover, the personnel security specialist testified that the individual's withdrawal of funds from his
retirement account to pay off the car rental bill and one of the delinquent credit card accounts elevates the
risk that he will be subject to bribery, for now he has seriously drawn down what appeared to her to be his
sole resource for emergency expenses. Tr. at 62.

(3)The rental agency contacted the DOE about payment when the rental charges were not paid. DOE
Exhibit 39.

(4)In an effort to mitigate his dishonesty, the individual elicited testimony from the personnel security
specialist that he has always been straightforward in his dealings with DOE Security. Tr. at 87. However,
there is also evidence that he failed to provide information to DOE Security in a timely manner, even
though he was aware of its concerns. Tr. at 88. In any event, the DOE regulations governing eligibility for
access authorization require an individual's complete cooperation with DOE Security. 10 C.F.R. §
710.6(a). His cooperation, to whatever extent he may argue, is not sufficient to mitigate the serious
security concerns in this case.
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December 22, 1998

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: August 5, 1998

Case Number: VSO-0229

This Opinion concerns the eligibility of XXXXX XXXXX (hereinafter referred to as "the Individual") to
retain a level “Q” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” The Department of Energy's Oak Ridge Operations Office (the Operations Office) suspended
the Individual's access authorization under the provisions of Part 710. This Opinion considers whether, on
the basis of the evidence and testimony in this proceeding, the Individual's access authorization should be
restored. For the reasons stated below, it is my opinion that the Individual's access authorization should not
be restored at the present time.

I. BACKGROUND

The events leading to the present proceeding began when the Individual informed Operations Office
Security that he had enrolled in an intensive treatment program for methadone dependency. Because this
information raised security concerns, a Personnel Security Interview (PSI) of the Individual was conducted
on XXXXXXXX. During this PSI the Individual informed the Operations Office that he had entered into a
methadone maintenance program hoping that it would allow him to discontinue the use of prescription
painkillers. The Individual eventually removed himself from the methadone maintenance program.
However, soon afterwards, he began to obtain and use methadone illegally. Apparently, the Individual
continued to illegally obtain and use methadone for approximately a year before he enrolled himself in the
intensive drug treatment program.

Because the PSI failed to resolve the security concerns raised by the Individual's drug use, his access
authorization was suspended and an administrative review proceeding was initiated. See 10 C.F.R. § 710.9.
The Operations Office then issued a letter notifying the Individual that information the Operations Office
possessed created a substantial doubt concerning his continued eligibility for access authorization (the
Notification Letter). The Notification Letter specifies two areas of derogatory information described in 10
C.F.R. § 710.8. First, the Notification Letter alleges that the Individual has trafficked in, sold, transferred,
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possessed, or experimented with an illicit drug. 10 C.F.R. § 710.8(k). Second, the Notification Letter
charges that the Individual has “engaged in unusual conduct or is subject to circumstances which tend to
show that [he] is not honest, reliable, or trustworthy; or which furnishes reason to believe that [he] may be
subject to pressure, coercion, exploitation, or duress which may cause [him] to act contrary to the best
interests of the national security.” 10 C.F.R. § 710.8(l). The Individual filed a request for a hearing in
which he made a general denial of the allegations contained in the Notification Letter. This request was
forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as Hearing Officer.

At the hearing, the Operations Office presented one witness: a Personnel Security Specialist. The
Individual testified on his own behalf and produced nine character witnesses. A consultant psychiatrist,
who had examined the Individual for the Operations Office, testified by telephone at my request. The
record of this proceeding was closed on November 23, 1998, when OHA received a copy of the transcript
of the hearing. See Transcript of Hearing, Case No. VSO-0229 (hereinafter cited as “Tr.”).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § 710.7(c); § 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

III. FINDINGS OF LAW AND FACT

A. Criterion K

Illegal drug use raises serious security concerns because it may reflect an inability to safeguard classified
information and special nuclear material. Illegal involvement with drugs exhibits an unacceptable and
disturbing disregard for state and federal laws prohibiting their use. Such disregard for the law raises
concerns that the Individual may similarly disregard other laws, including those which protect classified
information and special nuclear materials. See Personnel Security Hearing, Case No. VSO-0116, 26 DOE
¶ 82,765 at 85,602 (1997) (citing Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at
85,512 (1995)). It is important to note that avoiding illegal drug use is itself a requirement of both the
DOE's safety and security regulations. Moreover, the illegal use of drugs (and the disrespect for law and
authority that such use suggests) exhibits a troubling lapse in judgment and maturity. The psychoactive
effects of drugs can also cause alterations of consciousness and perception, relaxation of inhibitions and
can diminish judgment. Finally, we note that illegal involvement with drugs may render the user
susceptible to blackmail or coercion.

Therefore, the issuance of the Notification Letter based upon Criterion K was well founded. It is well
settled that an individual must provide convincing evidence mitigating the security concerns related to
illegal drug use.Personnel Security Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763 at 85,587 (1996)
(citing Personnel Security Hearing, Case No. VSO-0051, 25 DOE ¶ 82,784 (1995));Personnel Security
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Hearing, Case No. VSO-0019, 25 DOE ¶ 82,759 (1995). Therefore, once I determine that the Individual
used illegal drugs, I need only consider below whether he has made a showing of mitigating facts and
circumstances sufficient to overcome the Operations Office's security concerns arising from his illegal
drug use. In the present case there are several factors I must consider in determining whether the questions
raised under 10 C.F.R. § 710.8(k) by the Individual's illegal drug use are resolved.(1)

As an initial matter, I must first consider the nature and extent of the Individual's illegal drug use. In the
present case, the Individual has been diagnosed as "mildly" opiate dependent by a consultant psychiatrist.
Consultant Psychiatrist’s Report at 2-3. Therefore, in order to mitigate the Criterion K security concerns
arising from his illegal drug use, the Individual must establish that he has been fully rehabilitated from his
opiate dependency. One of the factors that must be considered in order to determine whether an individual
has been fully rehabilitated from drug dependency is the duration that the individual has remained drug-
free.

In the present case, the consultant psychiatrist opined that the Individual needs to completely abstain from
the use of all psychoactive substances for a period of at least two years to establish rehabilitation and
reformation. Id. When I asked the consultant psychiatrist why he believed that the Individual must refrain
from using all psychoactive substances for a period of at least two years to establish rehabilitation and
reformation, he explained that he was relying only upon scientific studies showing that 95% of those
individuals who abstain for that period will not relapse. Tr. at 79. He further opined that 70% of those
individuals who abstain for one year are able to avoid relapse. When asked what percentage of individuals
who had abstained for 10 months (the period of time that the Individual indicated he has remained drug
free) can be expected to avoid relapse the consultant psychiatrist said that he did not know.

While the consultant psychiatrist opined that the Individual needs to remain drug-free for two years, many
highly qualified expert witnesses have testified in previous DOE Security Hearings that individuals with
substance abuse disorders need to abstain from the use of all psychoactive substances for a period of at
least 12 months. See e.g., Personnel Security Hearing, Case No. VSO- 0063, 25 DOE ¶ 82,789; Personnel
Security Hearing, Case No. VSO-0005, 24 DOE ¶ 82,753,affirmed 25 DOE ¶ 83,013, terminated, (OSS
June 7, 1995); Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755;Personnel Security
Hearing, Case No. VSO-0018, 25 DOE ¶ 82,758. The testimony of these experts reflects a widely held
view among substance abuse treatment professionals. This consensus is also reflected in the DSM-IV’s
diagnostic course specifiers for Chemical Dependency Disorders which distinguish between Early
Remission and Sustained Remission. Specifically, the DSM-IV states:

Because the first 12 months following Dependence is a time of particularly high risk for relapse, this
period is designated Early Remission. After 12 months of Early Remission have passed without relapse to
Dependence, the person enters into Sustained Remission.

DSM-IV at 179. As the quote indicates, this consensus among substance abuse treatment professionals
exists because substance dependent individuals present a significantly higher danger of relapse during the
first 12 months following their sobriety date. This significantly higher rate of relapse provides a sound and
reasonable basis for the experts’ consensus opinion that a period of 12 months of abstinence from the use
of alcohol and drugs is generally the minimum necessary to establish rehabilitation. This 12 month
standard is not a hard and fast rule. It therefore must be flexibly applied on a case-by-case basis in the
DOE’s security clearance proceedings.

The facts of the present case have not convinced me that the duration of the Individual’s abstinence is
sufficient to resolve the serious security concerns raised by his illegal opiate use. Given the Individual’s
previous history of illegal opiate use over an extended period, the opiate dependency diagnosis, and most
importantly, the failure of his previous treatment program, a finding that he has been rehabilitated would
be premature. I therefore find that reducing the minimum period of abstinence necessary to establish his
rehabilitation from two years, as recommended by the consultant psychiatrist, or 12 months as reflected in
the DSM-IV, to 10 months is not warranted in the present case.
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Such a determination is not easily arrived at since the Individual presented some compelling evidence in
his favor. The Individual presented a number of character witnesses at the hearing. I find two aspects of
the character testimony presented in the Individual's behalf to be particularly significant. First, most of the
character witnesses were security professionals and colleagues of the Individual. Security professionals
can be expected to have a heightened understanding of the importance of safeguarding classified
information and special nuclear material. As a result, their testimony is especially valuable when
evaluating an individual’s character. Second, the security professionals who testified on behalf of the
Individual and his character in the present proceeding each testified that they hold the Individual in
extremely high regard. Each of these security professionals testified that they had complete confidence in
the Individual’s ability to safeguard classified information and special nuclear materials. The Record also
shows that the Individual has established a remarkable record as an employee. He has even saved lives on
at least two occasions in the line of duty.

Nevertheless, the Individual’s illegal drug use raises serious and substantial concerns about his fitness to
maintain a security clearance. The Individual has illegally obtained and used a narcotic drug while
possessing a DOE security clearance, therefore risking his career and access authorization, violating DOE
safety and security regulations, and potentially putting himself, his fellow employees and the national
security at risk. For these reasons, I find that the Individual has not resolved the security questions raised
by his illegal drug use. Accordingly, I find that restoring his access authorization would not be consistent
with the national interest and the common defense.

B. Criterion L

Criterion L refers to information that an individual has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. §
710.8(l).

Like many members of his generation, the Individual has a history of marijuana use as a youth. The
Individual informed the Operations Office of this history during a previous security investigation.
Operations Office security officials allowed the Individual to sign a DOE Drug Certification in which he
agreed not to use illegal drugs, and the Individual was allowed to obtain his DOE Access Authorization.
The Operations Office’s security concerns under Criterion L are based largely upon the Individual's illegal
drug use after he signed the DOE Drug Certification. Consequently, I find that the Operations Office
properly invoked Criterion L in suspending the Individual's clearance. The Individual's failure to honor his
Drug Certification, and his violation of DOE's and his employer's drug policies, raise important security
concerns. The DOE security program is based on trust. If an employee breaks a written promise to the
DOE, that trust is violated. It was precisely because of the Individual's prior illegal drug use that he was
asked to sign a Drug Certification, promising that he would never again use drugs illegally while
employed in a position requiring an access authorization. He clearly violated this promise when he used
methadone illegally.

My impression of the Individual, formed at the hearing, is that he is an extremely competent, enthusiastic
and dedicated worker. It is clear that he recognizes the seriousness and the significance of his actions and
is sincerely committed to obtaining the personal growth needed to avoid future drug use. This evidence,
while helpful, is insufficient to resolve the present security questions.

Other than the Individual's knowing violation of his Drug Certification and disregard of DOE's and his
employer's policies regarding illegal drug use, I am unaware of any other act of untrustworthiness or
unreliability. Nevertheless, the Individual has not resolved the security questions raised by his conscious
disregard of his Drug Certification and DOE's and his employer's drug policies. I therefore can not find
that the Individual has resolved the Criterion L security questions raised in the notification letter.
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IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not shown that he warrants restoration
of his access authorization. The Operations Office therefore has a sufficient basis for invoking Criteria K
and L in the present circumstances. Since the Individual has not resolved the Operations Office’s
allegations under Criteria K and L, I conclude that the Individual has not demonstrated that restoring his
security clearance would not endanger the common defense and would be clearly consistent with the
national interest. Therefore, it is my opinion that the Individual's access authorization should not be
restored at this time.

The regulations set forth at 10 C.F.R.§ 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: Deember 22, 1998

(1)The Individual's use of marijuana in high school is substantially mitigated by the long period of time
that has elapsed since then and by the Individual's youth at the time.
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January 22, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:August 18, 1998

Case Number:VSO-0230

This Opinion concerns the continued eligibility of xxxxxx xxxxxx xxxxxx (hereinafter referred to as "the
respondent") to hold an access authorization under the "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material," 10 C.F.R. Part 710. (1) As discussed below,
after carefully considering the evidence in light of the relevant regulations, it is my opinion that the
respondent's access authorization should be restored.

I. Background

The respondent is employed by a contractor at a DOE facility. She was referred to a DOE- retained,
board-certified psychiatrist for evaluation because a Personnel Security Interview (PSI) held on December
2, 1997, was unable to resolve security concerns raised by her use of alcohol that resulted in two arrests for
driving under the influence (DUI). One arrest was in November 1997 and the other was fifteen years
earlier. A Notification Letter subsequently issued to the respondent on July 14, 1998, specifies that the
psychiatrist diagnosed two conditions that create a substantial doubt concerning her continued eligibility
for an access authorization: (1) a narcissistic personality disorder that may cause a significant defect in the

respondent's judgment and reliability, and (2) alcohol abuse/dependence. See 10 C.F.R. § 710.8(h), (j).
Her access authorization was subsequently suspended.

The respondent requested a hearing to resolve the issue of her eligibility for an access authorization, and
the request was forwarded to the Office of Hearings and Appeals on August 18, 1998. At the hearing, the
DOE presented the testimony of the psychiatrist and the respondent testified on her own behalf and
presented the testimony of her personal physician and her supervisor.

II. The Relevant Facts
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Based upon his evaluation, the psychiatrist retained by DOE to evaluate the respondent issued a report in
which he concluded "her present course of controlled social drinking is an invitation to disaster and I have
concerns that the problem is more significant than [she] is willing to consider. Diagnostically, I see her as
Alcohol Abuse/Dependence with a Narcissistic Personality Disorder (moderate)." Psychiatrist Report at 4
(March 10, 1998).

A. Alcohol Abuse/Dependence

According to the respondent, the DUI arrest occurred after she had two or three glasses of wine, two
margaritas, and two shots of tequila over a two to three hour period while consuming a minimum amount
of food. PSI at 4-5; Psychiatrist Report at 1. After leaving the restaurant, the respondent bumped another
car. Although there were apparently no injuries or property damage, the police were called and they
administered a breathalyser test. That test showed a blood alcohol content of 0.227 percent. PSI at 5.

With respect to her normal pattern of drinking, the respondent reports that approximately every other day
she consumed one or two alcoholic drinks (usually wine or beer).(2) PSI at 7. She may have consumed
somewhat more alcohol on weekends when out to dinner or at a party. Psychiatrist Report at 1; Transcript
of Hearing at 12 (Transcript) (testimony of psychiatrist). The respondent stated that she occasionally
becomes moderately intoxicated, which she explained would be after about four drinks. She answered yes
to the question of whether she drank to the point of intoxication fewer than five times during 1997. PSI at
9. The respondent's statements concerning her alcohol consumption are in part corroborated by the
testimony of her supervisor and her personal physician, both of whom have observed her a number of
times in social situations where alcohol was consumed and did not observe excessive alcohol
consumption. Transcript at 78, 91.

The psychiatrist conducted a one-hour clinical interview followed by the written Minnesota Multiphasic
Personality Inventory (MMPI-2) and the Millon Clinical Multitaxial Inventory (MMCI). The MMPI
scores were within normal limits, but the test showed possible evasiveness.(3) Transcript at 15. The MMCI
was consistent with a possible narcissistic personality disorder. The psychiatrist stated that based upon his
evaluation, he believes that the respondent minimized her alcohol consumption. He based his diagnosis of
alcohol abuse/dependence upon what he assumed was her regular consumption of alcohol to excess, the
two DUI arrests and resulting legal consequences, and the times that her memory of events was "fuzzy."
Transcript at 17.

In contrast, the respondent's personal physician testified that the respondent does not have an alcohol
problem. Transcript at 77. He stated that he has seen the respondent on a regular basis for about ten years.
He sees her frequently for allergy-related treatments and gives her physicals every year or so. He has also
observed her in social situations where she has consumed alcohol. Transcript at 72-73, 77-78. Her liver
function tests have always been normal, and she has not avoided discussing her alcohol consumption.
Transcript at 73-74, 79.

B. Narcissistic Personality Disorder

The psychiatrist diagnosed the respondent as having a narcissistic personality disorder (moderate). He
stated that while such a personality disorder can be severe enough to affect a person's judgment and
reliability, that was not the case with the respondent. He stated that his concern is that the personality
disorder would make the respondent reluctant to seek treatment for her alcohol problem, not that the
personality disorder alone constitutes a significant problem. Psychiatrist Report at 3-4; Transcript at 16-17,
27. The respondent's personal physician testified that he found no evidence of a narcissistic personality
disorder. Transcript at 79.

III. Standard of Review
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A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding, where the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996). A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case
No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) and cases cited therein. This standard implies that if
there is doubt, the decision should be against granting or restoring a security clearance. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990).

DOE regulations provide that my opinion is to be based on a comprehensive, common-sense judgment,
after considering all relevant information, as to whether continuing the respondent's access authorization
would endanger the common defense and security and whether it would be clearly consistent with the
national interest. 10 C.F.R. § 710.7(a).(4)

IV. Analysis

A. Alcohol Abuse/Dependence

Excessive consumption of alcohol is a concern to DOE because persons under the influence may be
careless in their handling of nuclear materials and classified information. In addition, it may lead to other
financial, social or legal problems that could leave an individual open to coercion or blackmail. Finally,
continued use of alcohol under circumstances that cause an individual significant problems is itself
evidence of poor judgment and reliability. Occasional consumption of inappropriate amounts of alcohol,
provided there are no adverse consequences, is not a significant concern. Only when an individual
habitually consumes alcohol to excess or is diagnosed as alcohol abusive or dependent is there a
substantial security concern.

The two medical professionals who testified differ radically in their diagnoses. Normally, I would tend to
find the testimony of a psychiatrist who is trained in recognizing alcohol problems to be more persuasive
than that of a general physician.(5) However, in this case, the respondent's physician knows her very well.
He has observed her consuming alcohol first hand on a number of occasions, and he has monitored her
physical condition for ten years. Under these circumstances, I find that he is as qualified to render an
opinion on her condition than the DOE psychiatrist who saw her only once. After hearing both of them
testify in detail and after carefully considering the testimony of the respondent and her supervisor, I find
the physician's opinion to be more persuasive.

Moreover, I do not find the psychiatrist's diagnosis to be persuasive. He assumes, without any convincing
basis, that the respondent consumes more alcohol than she admits and that alcohol has caused her
additional problems. He relies, in part, on what he perceives as inconsistencies in the respondent's
statements. For example, he finds her reported consumption of alcohol on the night of the DUI arrest, up
to three glasses of wine, two shots of tequila, and two margaritas to be inconsistent with a blood alcohol
concentration of 0.227 percent. Transcript at 32. I find no such inconsistency. People vary in how their
blood alcohol content responds to alcohol consumption. Moreover, the size of these drinks was not
specified. Margaritas usually contain more alcohol than the average drink, and may contain twice as much.
Consequently, the respondent's admitted alcohol consumption on that night could easily amount to eight or
nine average drinks. This could be more than enough to bring the blood alcohol content of a relatively
small woman up to 0.227 percent. See www.intox.com. Similarly, contrary to the psychiatrist, I do not
find anything inconsistent with the respondent's consumption of margaritas and her statement that she
seldom drinks hard liquor. Psychiatrist Report at 3. There is nothing inconsistent with disliking most types
of hard liquor while liking some varieties. The psychiatrist also bases his assumption that the respondent
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may be consuming more alcohol than she reports upon instances, in addition to the two DUIs, when her
memory of the night before has been "fuzzy." Transcript at 17. Upon cross-examination, he explained that
he did not elicit specific details, but that the respondent had alluded to having a fuzzy recollection at times
other than the DUIs. Transcript at 46. The psychiatrist's assumption that the respondent must consume
more alcohol than she has admitted because she mentioned occasions when her memory may not have
been entirely clear appears unwarranted. I believe that the respondent was merely trying to be candid
about her occasional inexact recollection of events. She explained that, other than the two DUIs and an
occasion several years ago while on vacation that she may have mentioned to the psychiatrist, she has not
had difficulty remembering events. Transcript at 69.

Furthermore, I am troubled by the psychiatrist's apparent use of circular reasoning. He assumes that the
respondent has an alcohol problem, notes that she either does not consider her alcohol consumption to be
a significant problem or admit consequences that he believes should follow from the problem, and then
uses her denial to support his assumption that she has an alcohol problem that she is minimizing. For
example, the psychiatrist finds support for his opinion from the respondent's denying that her family and
friends have criticized her alcohol intake. Transcript at 34-35, 56, 66. In this regard, I note that her
supervisor and physician have not criticized her use of alcohol. He also found support for his diagnosis
from the fact that while the respondent is concerned with the lapse of judgment that led to her driving
under the influence, she does not admit that she has an ongoing problem with alcohol. Transcript at 14,
28-29. The psychiatrist does not appear to consider that his underlying assumption, i.e., that the respondent
has minimized the amount she drinks, may be incorrect. For this reason, he appears to lack the objectivity
necessary to be believable in this case.

Finally, I note that a diagnosis of alcohol abuse or dependence requires a finding that alcohol has had a
significant adverse affect upon an individual's life. For example, for a diagnosis of alcohol abuse, the
American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (4th ed. 1994)
(DSM-IV), a standard reference work for diagnosing mental disorders, requires a pattern of alcohol use
that results within a 12-month period in clinically significant impairment or distress manifested by
recurrent use in hazardous situations, failure to fulfill major role obligations, or legal or social problems.
DSM-IV at 182-83. See also Personnel Security Hearing, 25 DOE ¶ 82,804 at 85,849-50 (1996). The
psychiatrist bases his diagnosis upon her two DUIs and his unsubstantiated assumption that she has had
other significant difficulties with alcohol. Transcript at 14. In contrast, the respondent's physician, while
agreeing that two DUI's are a serious matter, noted that he would be much more concerned if the
respondent's two DUIs were only a few years apart. Transcript at 83. I agree with the physician that the
respondent's two DUIs fifteen years apart do not seem to constitute a recurrent pattern of conduct that
would be necessary for a diagnosis of alcohol abuse.(6)

Based upon the respondent's demeanor at the hearing, I believe her to be honest, and I find her testimony
to be credible. I am also impressed with the candor with which she discussed her DUI and her alcohol
consumption at her PSI. The respondent made no attempt to excuse her conduct and freely admits that she
exercised poor judgment when she drove her car while intoxicated. Transcript at 68, 86; PSI at 13. She
explained that this was very unusual for her and she indicates that she will be more careful in the future.
The respondent describes a generally moderate pattern of alcohol consumption.(7) She consumes one or
two glasses of beer or wine approximately every other day. At dinners, parties, or other social events she
may consume somewhat more alcohol. She admits to drinking to the point of moderate intoxication several
times a year. PSI at 9. This would be defined as drinking four to six drinks, not the level of consumption
that led to her DUI arrest.(8) This pattern of drinking is corroborated by the testimony of her supervisor
and physician who have observed her on a number of occasions when alcohol was being consumed.
Consequently, I find this statement of the respondent's drinking pattern to be reliable.

The only incidents in which the respondent's alcohol consumption has caused her a significant problem are
her two DUIs. While DUIs are a very serious matter, there is no evidence that these were other than
isolated incidents. The testimony of the respondent's supervisor makes clear that her use of alcohol has
had no adverse impact on her work. If alcohol were a significant problem in the respondent's personal life,
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one would expect more adverse events to have surfaced than two DUIs fifteen years apart. As there is no
indication of a recurring pattern of conduct that would support a diagnosis of alcohol abuse or dependence,
I find the evaluation by the respondent's personal physician is more reliable than that of the psychiatrist. I
find therefore that the respondent does not suffer from alcohol abuse or dependence.

B. Narcissistic Personality Disorder

As noted above the respondent's personal physician and the DOE psychiatrist disagree about whether the
respondent has a narcissistic personality disorder. However, since the psychiatrist states that the alleged
personality disorder would not in any event be severe enough to affect the respondent's judgment and
reliability, it is not necessary for me to resolve this disagreement. I find even if the respondent suffers
from this personality disorder, it does not constitute an unacceptable security risk.

V. Conclusion

For the reasons set forth above, I conclude that with respect to the allegation under 10 C.F.R. § 710.8(j),
the respondent does not suffer from alcohol abuse or dependence. I also find, with respect to the allegation
under 10 C.F.R. § 710.8(h), that the respondent does not have a personality disorder that would affect her
judgment and reliability. I find therefore that the respondent has demonstrated that restoring her clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Accordingly, it is my opinion that the respondent's access authorization should be restored.

Bryan F. MacPherson

Hearing Officer

Office of Hearings and Appeals

Date: January 22, 1999

(1)Part 710 governs the resolution of questions concerning the eligibility of individuals for access to
classified matter or special nuclear material. This access authorization is commonly referred to as a
security clearance.

(2)The respondent testified at the hearing that she ceased consuming alcohol on August 3, 1998. She stated
that she did so "primarily because I wanted to prove to DOE that I did not have a dependency problem,
but also to take a look at my own behavior objectively." Transcript at 65-66. The respondent reported that
she did not have any withdrawal symptoms or other problems related to her abstention from alcohol. I
note in this regard, the ability to abstain from alcohol consumption for a few months does not prove that
the respondent does not have an alcohol problem, nor, assuming the respondent does in fact have an
alcohol problem, would it be a sufficient period of abstinence to demonstrate rehabilitation.

(3)The indication of possible evasiveness cannot be taken as implying that the respondent has any specific
mental disorder. It does indicate, however, that we should not rely upon the test's indication that the
respondent has no psychological problems.

(4)The factors I must consider in reaching my determination are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.
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(5)Under DOE regulations, any physician is qualified to give an opinion concerning whether an individual
has a mental condition or suffers from alcohol abuse or dependence. 10 C.F.R. § 710(h), (j).

(6)In this regard, I noted that 60 percent of men and 30 percent of women have had alcohol related
adverse life events, such as DUIs. DSM-IV at 194.

(7)The normality of the respondent's liver function tests, while significant, does not conclusively confirm
the respondent's claim to be a moderate drinker.

(8)This occasional excess consumption does not constitute habitual consumption to excess that would raise
a sufficient concern to justify denial of a security clearance.
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January 8, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 14, 1998

Case Number: VSO-0232

This Opinion addresses the eligibility of XXXXXXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve a concern that raises a substantial doubt about his
eligibility for access authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, it is my opinion that the
Individual has resolved the concern, and that his access authorization should therefore be restored.

The Individual held access authorization at a facility of the Department of Energy (the DOE).
Approximately six months before the hearing, the Individual was given a drug test at his work place. He
tested positive for marijuana. A security specialist for the DOE then conducted a Personnel Security
Interview (PSI) with the Individual to attempt to resolve security concerns raised by the positive drug test.

When the PSI failed to resolve the security concern, the manager of the facility issued a Notification
Letter to the Individual. In the Notification Letter, the manager informed the Individual that his access
authorization was suspended because the positive drug test created substantial doubt about his continued

eligibility.(1) The Notification Letter identified the positive drug test as derogatory information under the
provisions of 10 C.F.R. § 710.8(k) (Criterion K). Criterion K provides that derogatory information
includes information that an individual "trafficked in, sold, transferred, possessed, used, or experimented
with a drug ... such as marijuana ... except as prescribed or administered by a licensed physician ... or as
otherwise authorized by law."

The Individual requested this hearing to attempt to resolve the doubts about his eligibility for access
authorization.(2) At the hearing, the DOE presented the testimony of a personnel security specialist. In
addition to testifying on his own behalf, the Individual presented the testimony of his wife, his brother, a
licensed clinical social worker who served as his substance abuse counselor, three longtime friends, two
supervisors, and two persons who were present when he smoked the marijuana.
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BACKGROUND

At the hearing, the Individual admitted that he used marijuana just before the positive drug test. He also
stated that he first used marijuana on two occasions approximately twenty-five years ago, when he was in
college.(3) Except for his marijuana use just before the recent drug test, the Individual denies that he used
marijuana since his time in college.(4)

Approximately six months before the hearing, the Individual and his family visited his cousin and her
husband at a resort. They all enjoyed a day of boating and water sports with others present at the resort,
including two friends of his cousin, and two friends of those friends. In the evening, the Individual's wife
and children returned to his cousin's home, where they were staying. The remaining members of the
group, including the Individual, gathered on a dock. Two friends of the cousin's friends were in the
group.(5) These friends of the cousin's friends began passing around a marijuana cigarette. The Individual
took three or four puffs from the marijuana cigarette before returning to his cousin's home.

The Individual returned to work three days after smoking the marijuana cigarette. He did not report his use
of marijuana to the local security office. Two days after his return to work, he was given the drug test that
indicated his use of marijuana.

ANALYSIS

A DOE administrative review proceeding under 10 C.F.R. Part 710 is designed to protect national security
interests. It is not a criminal proceeding, where the burden is on the DOE to prove beyond a reasonable
doubt that the Individual is ineligible for access authorization. Thus, once the DOE has made a showing of
derogatory information raising security concerns, the burden is on the Individual to demonstrate that
granting him access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

There is a strong presumption against the granting or restoring of a security clearance. Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting
of security clearances indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance). Consequently, placing the burden of
persuasion on the individual to resolve questions about his eligibility for access authorization is necessary
and appropriate.

The regulations provide a list of factors to consider in resolving questions about an Individual's eligibility
for access authorization. 10 C.F.R. § 710.7(c). I will analyze the testimony presented at the hearing in light
of four factors relevant in this case: the frequency of the conduct in question; the circumstances
surrounding the conduct; the likelihood of recurrence; and other relevant and material factors, which in
this case is the credibility of the Individual and the witnesses.

The Frequency of the Individual's Use of Marijuana

Throughout the administrative review process, the Individual has maintained that the only time he has
used marijuana since he left college was in the incident at the resort described above. His account of this
incident was corroborated by witnesses at the hearing, who also supported his assertion that it was an
isolated use of marijuana.

The Individual's cousin testified that she has known him since childhood and sees him at gatherings at the
resort an average of twelve times a year. The incident in which the Individual used the marijuana was the
only gathering at the resort at which she observed illegal drugs being used.(6) She had previously never
observed the Individual using marijuana or other illegal drugs, or in a situation where illegal drugs were
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being used by others.(7) The cousin's husband also testified that he had never seen the Individual use
marijuana or other illegal drugs, except during the incident admitted by the Individual.(8)

In addition, the Individual's wife testified that she had never seen him smoke marijuana.(9) Three friends
of the Individual also testified that they had never known him to use marijuana or other illegal drugs.(10)
Although these friends have known the Individual for varying lengths of time, they have known him
collectively from his childhood to the present. All of them have been, at times, frequent social companions
of the Individual.

One friend knew the Individual while they were students at the same college. He testified that he observed
the Individual smoking marijuana while they were in college two or three times. (11) He noted that the
Individual did not seem to enjoy the marijuana.(12) Other than these two or three instances, this friend had
never known the Individual to have used marijuana or any other illegal drug.(13)

The Individual's younger brother testified that he had only once heard of the Individual using any illegal
drugs. (14) That one instance occurred when the brother was in high school and the Individual was in
college. The brother testified that he was then experimenting with marijuana. When the Individual found
out, he told his brother that he had tried marijuana twice, that it was "no good," and that he should "get off
it."(15)

In addition, the Individual submitted copies of medical records maintained at the facility, with annotations
showing that he was given random drug screens approximately twenty-six months, sixty months, and
eighty-nine months before the hearing.(16) These were apparently negative for all tested drugs.(17)
Nothing in the Individual's security file suggested that he had ever had a positive drug screen before the
one that initiated this administrative review.

As we have stated before, a one-time drug use, followed closely by a random drug test, while not
inconceivable, is an inherently unlikely coincidence. Personnel Security Hearing, (Case No. VSO- 0189),
27 DOE ¶ 82,765 (1998); Personnel Security Hearing, (Case No. VSO-0085), 26 DOE ¶ 82,751 at 85,507
(1996); Personnel Security Hearing, (Case No. VSO-0094), 26 DOE ¶ 82,753 at 85,515 (1996). In this
case, however, I believe the Individual has established that his use of marijuana recorded by the random
drug test represents the single, isolated use since his college days. He has produced seven witnesses - his
wife, his brother, his cousin, and four friends - who can account for a large portion of the Individual's free
time. They have testified convincingly that, barring the one incident, the Individual has not used marijuana
or other illegal drugs for the past twenty-five years. I found each of these witnesses to be credible.

Circumstances of the Individual's use of marijuana

The Individual testified that, while he was standing on a dock one evening, some friends of his cousin's
friends brought out some marijuana and started passing it around.(18) He maintains that he did not actively
seek to use marijuana, but rather that "it was just passed to me."(19) When the marijuana came to the
Individual, he described himself as "caught up in the activity. It was all of a sudden, it was there and
appeared to me and other people participated and I made a decision to ... try it, and it was a wrong
decision."(20) He considers his decision to try the marijuana "a silly mistake, a weak moment. I was just ...
going along with the crowd ... everybody was passing [the marijuana] around ... for some reason I said,
'Oh, I'll try it.'"(21)

The Individual's cousin, who was present when the Individual accepted the marijuana, corroborated the
Individual's account of the event. She recounted that a group had gathered on the dock and "the next thing
you know, someone's passing around a marijuana joint ... it just happened and people [were] just passing it
around and taking a smoke or two off of it, and that was about the extent of it. Then we went home."(22)
The cousin's husband, who was also present when the marijuana was passed around described the situation
similarly, testifying that "there were a bunch of friends of ours and friends of theirs came over to a dock
party and we all got together and started partying... [The Individual] had just one puff or maybe two [from
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the marijuana cigarette]."(23)

I find that the testimony of the Individual's cousin and her husband are consistent with the Individual's
description of the marijuana incident. Overall, the testimony of family members must be carefully
scrutinized because of a natural bias in favor of a relative. In this case, however, based on my assessment
of their credibility and demeanor, I believe the testimony of the Individual's cousin and her husband is
trustworthy. Moreover, as the witnesses were permitted to be present in the hearing room only when they
were testifying, the Individual's cousin and her husband could not have conformed their statements to the
testimony presented by the Individual or other witnesses in the hearing room. Accordingly, I believe that
the Individual's cousin and her husband did not simply repeat the Individual's story, but provided a truthful
account of the marijuana incident.

While any use of an illegal drug by a person with access authorization is a serious matter, the
circumstances of the Individual's use indicate that the use of marijuana was not premeditated and was
limited to a few puffs of the marijuana cigarette. He simply accepted a marijuana cigarette and took a few
puffs without thinking. Consequently, I believe that the Individual's use of marijuana was an isolated,
spontaneous act.

Likelihood of recurrence

The Individual stated that he "was wrong and made a stupid mistake by trying the marijuana."(24) He
asserts that he has "totally rehabilitated [himself from] any desire to try marijuana again."(25)

Because of the positive drug test, the Individual's employer required him to see a substance abuse
counselor. The counselor is a licensed clinical social worker with experience in dealing with substance
abuse. At the time of the hearing, the Individual had seen the counselor six times. The counselor noted that
the Individual did not present any symptoms or signs of drug use.(26)

The counselor testified that she thought the Individual's marijuana use was a one-time incident, and an
impulsive act.(27) Her assessment of the Individual's use was that "he didn't think it through and he was
with ... family and with friends and ... he just made a big mistake."(28)

The counselor found impulsivity and lack of knowledge about drugs as the motives for his acceptance of
the marijuana cigarette.(29) She found no indication of problems with impulsivity other than this one
incident.(30) In addition, she observed no indications of personality traits or disorders in the Individual
that would suggest a general impairment of judgment.(31) In addition, she found no problems that the
Individual was having with his wife or family that could contribute to a recurrence of drug use.(32)

The counselor explained that she and the Individual had worked on a relapse prevention plan, focusing on
drug education and on what to do in a group setting where drugs are being used.(33) She noted that the
Individual did not understand a lot about drugs when he began his sessions with her.(34) However, she
described how the Individual had gone on his own initiative to the library to obtain information about
marijuana and other drugs, and she commented that she did not usually see such initiative from her
clients.(35)

The counselor believes that the Individual has demonstrated a commitment to avoid any drug use in the
future.(36) She notes that there are no indications that the Individual is now using marijuana or other illegal
drugs, or that he is having problems in other areas of his life.(37) She testified that she does not think the
Individual would use drugs if he were placed today in a group setting similar to the one in which he
smoked the marijuana.(38)

I found the counselor's testimony to be persuasive. She was familiar with the details of the Individual's
history and treatment, and seems to have done a thorough analysis of the Individual's use of marijuana. I
concur with her evaluation that the Individual's use of marijuana represents nothing more than a
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momentary lack of judgment based on impulsiveness and a lack of understanding about the seriousness of
marijuana use. I also find persuasive her assessment that the Individual has no underlying personality traits
that would suggest an inclination to substance abuse. In addition, I find persuasive the counselor's
description of how the Individual has worked diligently to educate himself on the dangers of drug use and
on techniques of coping with peer pressure to use drugs. The Individual's efforts lend credence to his
stated intention to avoid using drugs. I therefore find trustworthy the Individual's assurance that he will not
use marijuana in the future.

Credibility of the Individual and witnesses

In assessing the Individual's honesty, the counselor observed that he "didn't seem to be hiding anything. He
wanted to be ... above board and to be honest about everything, and I ... sensed that was really true."(39)
Similarly, the personnel security specialist described the Individual as "very cooperative during the
[personnel security] interview" and felt that he had been honest with her.(40) It is also my impression that
the Individual was open and honest in his testimony at the hearing. In addition, I felt that his witnesses
were open and honest in their testimony. I thus found the Individual's assertions about the circumstances
and extent of his drug use to be credible.

CONCLUSION

The two critical issues in this case are the extent of the Individual's use of marijuana, and the credibility of
his promise not to use it again.

The Individual claimed that his use of marijuana was an isolated event. The testimony of seven credible
witnesses, who were well acquainted with the Individual's social life, corroborated this claim. In addition,
the Individual brought forward eyewitnesses to his use of marijuana, who corroborated his assertion that
his involvement was limited to passively accepting an unexpected marijuana cigarette handed to him, and
taking a few puffs.

I believe that the Individual's use of marijuana represents a serious lapse of judgement that is inconsistent
with the qualifications for persons who hold access authorization. However, in light of the credible and
corroborated testimony about the Individual's avoidance of drugs before this incident, and the counselor's
assessment of the Individual's personality, I believe that the lapse of judgment was uncharacteristic.
Furthermore, I believe that the Individual's use of marijuana was an impulsive action that he is unlikely to
repeat. Based on the testimony showing that the marijuana use was an isolated event, and that the
Individual has worked diligently in his counseling program to avoid future marijuana use, I believe that his
assurance that he will not use marijuana is trustworthy.

Therefore, in view of the criteria set forth in 10 C.F.R. Part 710, the substantial doubt about the
Individual's eligibility for access authorization has been resolved by the administrative review process. It is
therefore my opinion that the Individual’s access authorization should be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: January 8m, 1999

(1) Notification Letter.

(2) Individual’s Request for Hearing.
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(3) Individual's Request for Hearing; PSI, 14-16; Counselor’s Notes, 9. The Individual's testimony at the
hearing about his drug use is consistent with his statements to the personnel security specialist and to his
drug counselor.

(4) Personnel Security Interview (PSI), 11-13.

(5) Individual's Request for Hearing; PSI, 15, 17, 19; Counselor's Notes, 9.

(6) Tr. 26.

(7) Tr. 18, 22.

(8) Tr. 102-105.

(9) Tr. 28.

(10) Tr. 66; 70; 83; 84; 85; 100.

(11) Tr. 74.

(12) Tr. 76.

(13) Tr. 75, 80.

(14) Tr. 87-88; 90.

(15) Tr. 87.

(16) Individual's Exhibit 1.

(17) According to the policy of the facility, the full records of drug screens are destroyed after three years.
The Individual was also given a random drug screen approximately two months before the hearing. This
test was negative for all tested drugs.

(18) Tr. 9.

(19) PSI 17.

(20) Tr. 11.

(21) PSI 19.

(22) Tr. 19.

(23) Tr. 103-04.

(24) Tr. 5.

(25) Tr. 6.

(26) Tr. 33.

(27) Tr. 34.

(28) Tr. 39.

(29) Tr. 44, 59.
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(30) Tr. 52-53.

(31) Tr. 54.

(32) Tr. 34.

(33) Tr. 58-9.

(34) Tr. 44.

(35) Tr. 33.

(36) Tr. 33.

(37) Tr. 50.

(38) Tr. 59-60.

(39) Tr. 43.

(40) Tr. 122-23.
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Case No. VSO-0233, 27 DOE ¶ 82,792 (H.O.
Mann February 16, 1999)
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under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

February 16, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 15, 1998

Case Number: VSO-0233

This Opinion concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the individual") to
hold an access authorization (also called a security clearance) under the Department of Energy (DOE)
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material." As explained below, I recommend
against reinstating the individual’s access authorization.

Background

The individual is employed by the DOE and had an access authorization for more than a decade before it
was terminated. The local DOE security office issued a Notification Letter to the individual on August 27,
1998. The Notification Letter contains three separate charges, each of which is explained below.

Charges Under Criterion F

First, the Notification Letter alleges under 10 C.F.R. § 710.8(f) that the individual “deliberately
misrepresented, falsified or omitted significant information from a Questionnaire for Sensitive Positions
(sic) and written or oral statements made in response to an official inquiry on a matter that is relevant to a
determination regarding eligibility for DOE access authorization.” According to the Notification Letter,
when the individual completed a Questionnaire for National Security Positions (QNSP) on September 30,
1996, he failed to report the following instances when he had received mental health counseling and
treatment: (1) the individual saw one psychiatrist from January through June 1995, who gave him
counseling for depression and dealing with stress, and prescribed Prozac; (2) the individual was
voluntarily hospitalized for five days beginning on October 28, 1995, where a second psychiatrist
(hereinafter "individual's psychiatrist") diagnosed the individual with Major Depression, in partial
remission, and Intermittent Explosive Disorder, and changed his medication to
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Zoloft; and (3) the individual saw a psychologist when he was released from the hospital in November
1995 for aftercare therapy, "to overcome depression, elevate self-esteem and control [his] temper."

The Notification Letter further states that on his Report of Medical History (Form ALF 3790.12) dated
July 10, 1996 which is required for clearance under the Personnel Assurance Program (PAP), the
individual certified that he was "not on medication," and checked "no" to the questions "Have you ever
had or have you now depression or excessive worry?" and "Have you ever been treated for a mental
condition?" However, during a personnel security interview (PSI) on May 14-15, 1997, the individual
reported that he had been on Zoloft since October 1995. During the May 1997 PSI, the individual stated
that he did not disclose his 1995 psychiatric treatment and hospitalization because he entered the hospital
for "relationship counseling." The Notification Letter points out medical records dated October 28, 1995
(when he was admitted to the hospital) that indicate the individual reported that he had been experiencing
worsening explosive episodes for the past six months; he had been on Prozac; he had been depressed; and
he was afraid that he was going to hurt his ex-girlfriend. At the time of this admission, the individual was
diagnosed with "Major Depression, severe, in partial remission; Intermittent Explosive Disorder - Danger
to Others."

Charges Under Criterion H

The Notification Letter alleges under 10 C.F.R. § 710.8(h) that the individual “has an illness or mental
condition of a nature which, in the opinion of a board-certified psychiatrist, causes, or may cause, a
significant defect in his judgment or reliability.” This charge is based on an evaluation of the individual by
a DOE consultant psychiatrist, who reported that the individual met the criteria in the Diagnostic and
Statistical Manual for Mental Disorders, Fourth Edition (DSM-IV), for major depression and paranoid
personality disorder, and opined that these conditions cause, or may cause, a significant defect in the
individual's judgment and reliability.

Charges Under Criterion L

The Notification Letter finally alleges under 10 C.F.R. § 710.8(l) that the individual “has engaged in
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion, exploitation
or duress which may cause him to act contrary to the best interests of the national security.” The bases for
this charge are several reports of domestic violence allegedly committed by the individual against his ex-
girlfriend, including the following: (1) an incident report by the local police department dated July 15,
1989 when a witness reported seeing the individual strike his girlfriend several times, then grab her hair
and sling her head against the window when they were driving; (2) a second police incident report for
Assault-Simple dated January 27, 1995 which states that the individual "threw a stereo at her [his ex-
girlfriend] hitting her in her left leg cutting her leg. He pushed her against the wall and she has a bruised
area on her forehead. . . .He pushed her while she was in the vehicle and hit her chin on the post of the
vehicle. She also had a bruise on the left side of her chin;" and (3) a third police incident report for
Vandalism dated October 28, 1995 which states that the individual kicked in the front door of his ex-
girlfriend's residence and destroyed the phone by pulling it from the wall.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the charges in the Notification Letter. DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), the OHA Director appointed me as Hearing Officer
in this case, and I convened a hearing that took two full days.

At the hearing, the DOE Counsel called eight witnesses, including the individual, the DOE psychiatrist, the
individual's psychiatrist, two of the individual's co-workers from the same DOE program, the individual's
ex-girlfriend, a friend of the individual's ex-girlfriend, and the DOE personnel security specialist who
conducted the May 1997 PSI. The individual testified on his own behalf, and his attorney called four other
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witnesses, including the individual's psychiatrist, two different co-workers from the same DOE program,
and the individual's current girlfriend. The DOE submitted 26 written exhibits, and the individual
submitted eight written exhibits.

During the hearing, the individual’s attorney requested an opportunity to review the individual’s DOE
security file and the background investigation conducted by the Office of Personnel Management (OPM),
and to submit documents favorable to the individual if any were culled from either source. The
individual's attorney also requested that I direct the local DOE security office to produce a summary report
showing the record of questions referred to the DOE psychiatrist in the 1998 calendar year to date, and his
findings on each of the questions referred. I granted both requests. In addition to the report on the DOE
psychiatrist's 1998 referrals, the DOE Counsel submitted records obtained from a family counselor who
treated the individual and his ex-girlfriend in early 1995 following a referral by the individual's first
psychiatrist. Since these counseling records had been requested by the DOE (with the individual's consent)
before the hearing, but were not received until afterwards, I made them part of the record. The individual’s
attorney did not submit any information from the DOE personnel security file or the OPM background
investigation. I then closed the record.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; [and]
the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come
forward with evidence to convince the DOE that restoring his access authorization “would not endanger
the common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.7(a). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) and
cases cited therein. The individual has not met this burden. For the reasons discussed below, I recommend
that his access authorization not be reinstated.

Findings of Fact and Analysis

Although the three different charges in the Notification Letter are intertwined, they need to be considered
separately. I will treat the allegations under Criterion F first, because they are the most serious. Then I will
turn to Criterion H, and finally, I will consider the allegations under Criterion L.

Charges under Criterion F

As noted above, the Notification Letter charges that when the individual completed a Questionnaire for
National Security Positions (QNSP) on September 30, 1996, he failed to report his psychiatric treatment

file:///cases/security/vso0013.htm


Case No. VSO-0233, 27 DOE ¶ 82,792 (H.O. Mann February 16, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0233.htm[11/29/2012 1:34:25 PM]

and hospitalization in 1995 and also failed to report that he was taking psychotropic medications that had
been prescribed by the two different psychiatrists who treated him in the year before his submission of this
QNSP. It also charges that he failed to indicate, on his July 1996 Report of Medical History for the PAP,
that he was on medication, that he had major depression, and that he had been treated for a mental
condition. The individual later admitted this information during the May 1997 PSI, but he claimed that he
did not disclose his 1995 psychiatric treatment and hospitalization because he had entered the hospital for
relationship counseling. At the hearing, a co- worker of the individual testified that the individual told him
he had orally reported this information to his then-supervisor. Hearing Transcript (hereinafter cited as
"Tr.") at 359. The former supervisor testified that he could not remember hearing this information from the
individual, but admitted it was possible that he had simply forgotten what the individual had told him. Tr.
at 240-242. As the DOE psychiatrist noted, it is clear that nobody passed this information on to DOE
Security or the PAP at the time. DOE Psychiatrist's Report at 60.

The individual's desire to resurrect the relationship with his ex-girlfriend was clearly one factor that led
him to seek psychiatric treatment in October 1995. While there is an element of truth to the individual's
assertion that he sought "relationship counseling," his psychiatrist recalls telling him "You know, I can't
get your girlfriend back, but you appear depressed and sort of out of control and maybe we can help you
with that." Tr. at 189. His psychiatrists treated the individual for major depression and intermittent
explosive disorder, gave him several prescription medications, and referred him at various times during
1995 to a family counselor and a psychologist for therapy. Thus, the individual certainly knew that his
psychiatric treatment involved much more than relationship counseling, yet he clung stubbornly to that
excuse for not reporting it to DOE Security and the PAP. See Tr. of May 14, 1997 PSI at 1-41. As one
who held clearances under both the DOE Security program and the PAP, the individual also knew that he
was required to inform DOE about the psychiatric treatment, hospitalization and medication he received in
1995. His denials on the July 1996 PAP medical report, and his failure to mention this information on the
QNSP in September 1996 constitute falsification or omission of significant information. As the DOE
psychiatrist stated at the hearing, this medical information should have been considered by the PAP
physician, who was responsible for deciding whether the individual could be medically cleared to perform
his duties. See 10 C.F.R. § 711.6 (PAP certification process). The medical information also had a direct
bearing on the individual's eligibility for access authorization because a mental illness can be a
disqualifying factor under Criterion H, as discussed below.

OHA Hearing Officers have stated that “[a] good test of the individual’s honesty, reliability and
trustworthiness is the individual’s willingness to discuss events in a candid way with DOE personnel
security specialists.” Personnel Security Hearing (Case No. VSO-0148), 26 DOE ¶ 82,796 (1997), quoting
Personnel Security Hearing (Case No. VSO-0037), 25 DOE ¶ 82,778 (1995), affirmed (OSA 1996). As
discussed above, I find that the individual was being deceptive when he characterized his medical
treatment for major depression as "relationship counseling." The individual knew that his treatment went
far beyond relationship counseling, and he knew that he was required to report it. The security program is
based on trust, and once an individual has breached that trust, there is a question as to whether that
individual can be trusted to comply with the security regulations. Personnel Security Hearing (Case No.
VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995). I find that the individual's concealment of information
about his treatment for a mental illness and use of psychotropic medications from DOE Security and the
PAP shows that he is not honest, reliable and trustworthy, and constitutes sufficient reason to recommend
against reinstating his access authorization under Criterion F.

Charges under Criterion H

In his report, the DOE psychiatrist noted that the individual had been diagnosed with major depression.
DOE Psychiatrist's Report at 65-66. In addition, the DOE psychiatrist found that the individual "may have
intermittent explosive disorder," id. at 67, but he felt that the individual's aggressive behavior toward his
ex-girlfriend, and what the DOE psychiatrist perceived as the individual's "inappropriate" anger at "DOE
Security," was better explained by a diagnosis of paranoid personality disorder. Id. at 69-71. The DOE
psychiatrist thought it showed a significant defect in the individual's judgment and reliability that he hid
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from the PAP and DOE Security the fact that he was under psychiatric care for depression, having panic
attacks, and taking psychotropic medications while performing his job duties. Tr. at 77-78. In his report,
the DOE psychiatrist attributed the individual's concealment of his medical history from DOE to his
mental condition, which, according to the DOE psychiatrist, cause the individual to distrust DOE Security.
DOE Psychiatrist's Report at 60. After listening to the individual's psychiatrist testify at the hearing, the
DOE psychiatrist stated that he did not have an opinion on whether the individual could function on the
job with the medications he is taking, because it is the PAP physician's role to make that determination. Tr.
at 232. The DOE psychiatrist conceded that, based on two reports commissioned by DOE (Individual
Exhibit 4), which describe a hostile work environment in the individual's program, and a lack of trust and
mutual respect between DOE management and the employees in that program, "the issue of paranoid
personality disorder is gray...." Id. at 233. According to the DOE psychiatrist, if the individual's aggressive
and angry behavior was not attributable to paranoid personality disorder, he would agree with the 1995
diagnosis by the individual's psychiatrist that the individual had intermittent explosive disorder. Id. at 234.

At the hearing, the individual's psychiatrist agreed with the DOE psychiatrist that the individual had major
depression. Tr. at 218-220. He also agreed with the DOE psychiatrist's statistics that there was generally a
50 percent chance that a person who had one major depressive episode would have a recurrence. Id.
However, the individual's psychiatrist also thought that the individual's major depressive episode was
caused by the breakup of the eight-year relationship with his ex-girlfriend. He said that it was his clinical
impression that such "environmentally caused depression" was "not likely to recur unless you have a
severe stressor again, like that." Id. at 219. He also found it favorable that the individual had no prior
history of depression, was "moving past the loss of that relationship [and] he's had a resolution of
symptoms." With respect to the effect of the medication (Zoloft), the individual's psychiatrist stated that
"there is no real significant risk from continuing the medication. It doesn't impair one on the job or make
someone at risk. And unlike in the past where the medications had a lot of side effects, you're not all that
quick to want to just take it away." Based on all these factors, the individual's psychiatrist concluded that
"in the case of [the individual], I don't know, but I don't think you can just say a 50-percent chance [of a
recurrence], I think you're probably looking at a lesser chance unless he stays in the same kind of
pejorative sort of environment." Id. at 219-220.

According to medical records made at the time of the individual's hospitalization in October 1995, the
individual's psychiatrist and other physicians also diagnosed him with intermittent explosive disorder. DOE
Exhibit 4. At the hearing, however, the individual's psychiatrist testified that he made an incorrect
diagnosis initially, and he is now of the opinion that the individual does not have intermittent explosive
disorder. Tr. at 234-237. The individual's psychiatrist repudiated this part of his original diagnosis because
he questioned whether there was any hard evidence to corroborate information in the 1995 hospital notes
about violent and destructive acts by the individual shortly before he entered the hospital. Id. at 177-182,
237. He stated that the information in medical notes is not always accurate, and remarked that he often
signs hospital charts without reading them. Id. at 183.

A substantial amount of time at the hearing focused on the factual underpinnings for the DOE psychiatrist's
diagnosis of paranoid personality disorder. The individual's psychiatrist, who had worked with him over an
expended period of time, strongly disagreed with the diagnosis of paranoid personality disorder. He
focused on the main diagnostic criterion for the disorder in the DSM-IV: "a pervasive distrust and
suspiciousness of others such that their motives are interpreted as malevolent...." According to the
individual's psychiatrist, these traits would be immediately evident in an initial interview with a patient,
and "they can never be concealed in appointment after appointment after appointment...." Tr. at 193. By
contrast, the individual's psychiatrist found that he did not display "a pervasive distrust and suspiciousness
of others," but instead was an "affable, amiable, easy to work with guy, gregarious." Id. at 197. The
individual's psychiatrist thought that the angry attitude observed by the DOE psychiatrist resulted from
other factors. These include the hostile work environment in the individual's program as noted in the
reports, which explained why he appeared distrustful in the interview with the DOE psychiatrist. Id. at
205. Several other witnesses from the individual's program testified that his attitude of distrust toward the
DOE psychiatrist was understandable because they would feel the same way in that situation, and stated
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that they did not know him to exhibit "a pervasive distrust and suspiciousness of others" or any similar
behaviors. Tr. at 341-396. In addition, there is evidence the individual was angry at the time of the
interview with the DOE psychiatrist because DOE Security made him drive to another city hundreds of
miles away from his duty station for the interview, and to take a Minnesota Multiphasic Personality
Inventory, 2d version (MMPI-2). The individual complained to his own psychiatrist that the interview and
MMPI-2 could have been done in his home town. Id. at 298. Finally, the individual takes narcotic pain
medication for an injury. He could not take his pain medication at the time of the interview with the DOE
psychiatrist, because he had to drive himself there and wanted to be clear- headed. The individual told the
DOE psychiatrist "If I seem a little hostile, it's because of that." DOE Psychiatrist's Report at 57, 61-62.

After reviewing the record in this case, I find that the DOE psychiatrist may have misconstrued some of
the evidence on which he relied initially in his diagnosis of paranoid personality disorder. As noted above,
the DOE psychiatrist himself conceded that this diagnosis was "gray" after hearing evidence about the
hostile work environment in the individual's program.

Nevertheless, it is my common-sense judgment that even if the individual does not have paranoid
personality disorder, he has failed to resolve all of the security concerns raised by his mental condition.
Both psychiatrists who testified at the hearing agree that the individual does have major depression. The
psychiatric evidence is less convincing as to whether the individual suffers from another mental condition
described in the DSM-IV, either intermittent explosive disorder or paranoid personality disorder. What is
important for the purposes of this proceeding is whether the individual's condition "causes or may cause a
significant defect in judgment and reliability." Here again, the two psychiatrists differ in their opinions.
The DOE psychiatrist believes the individual's mental condition causes or may cause a significant defect in
his judgment and reliability because it made him distrust DOE enough to withhold important health
information. The individual's own psychiatrist is confident that his condition is in remission, that his
medication is effective, and that there is no defect in the individual's judgment and reliability. Weighing
this conflicting expert opinion, I find that the individual's mental condition could cause a significant defect
in his judgment and reliability if he experienced a serious stressor that precipitated another major
depressive episode. While the individual's psychiatrist thinks this possibility is probably less than 50
percent, it is clearly greater for this individual than for a person who has never had a major depressive
episode. If the likelihood of another major depressive episode were the only security concern in this case, I
might be more inclined to recommend reinstating the individual's clearance since his treatment seems to
have achieved a good result. But there are other, related security concerns, which are discussed above
under Criterion F. There is clear evidence that the individual concealed the fact that he was under
treatment for a mental illness and taking psychotropic medications while on duty from DOE Security and
the PAP. Even though the individual may have overcome some of the concerns about his mental illness
under Criterion H, I am left with the strong impression that his illness was serious, and should never have
been hidden. In view of this conduct, I am not convinced that the individual's mental condition has not
caused a significant defect in his judgment and reliability.

Charges under Criterion L

The Notification Letter charges that the individual engaged in a pattern of domestic abuse during the eight-
year relationship with his former girlfriend. The record indicates that DOE had sufficient concerns about
information in the individual's background investigation to warrant giving him a "Supplemental Security
Lecture" about violent behavior in 1990. Domestic violence is also mentioned in the individual's medical
history from 1995. The DOE psychiatrist, who had access to the background investigation, found that the
individual's denial of violent behavior was not convincing. DOE Psychiatrist's Report at 53-54, 59, 66.
There is graphic evidence that the individual was abusive at least once during the eight-year live-in
relationship with his ex-girlfriend, in police photographs taken after an incident in January 1995 which
show bruises on her face and other parts of her body. DOE Exhibit 25. The individual's ex-girlfriend also
testified about the injuries depicted in those police photos, and her account of events surrounding that
incident was corroborated by another witness. Tr. at 261-267 (ex-girlfriend); 247-257 (corroborating
witness). The individual admitted that he had bruised his ex-girlfriend, but minimized the seriousness of
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the incident depicted in the photos and generally denied being abusive to her. Tr. at 434-448. There was
no independent evidence presented at the hearing to corroborate the events described in the other two
police incident reports. The individual has never been arrested or charged with a crime involving domestic
violence.

There is reason to question the credibility of both the individual and his ex-girlfriend, who apparently are
still feuding with each other. The individual filed a criminal complaint against his ex-girlfriend for alleged
misuse of his ATM card to take funds from his account, for which she is currently under indictment. The
individual introduced a police incident report that described the investigation that led to his ex-girlfriend's
arrest on the ATM charge. Individual Exhibit 3. The ex-girlfriend testified that she lied to an Office of
Personnel Management investigator when she denied that the individual had been abusive to her, and
admits that after she was arrested on the ATM charge, she called DOE Security and "blew the whistle" on
him. Tr. at 281-284.

Nevertheless, after seeing the photographic evidence, and observing the demeanor of the witnesses at the
hearing, I believe that the individual had been physically abusive to his ex-girlfriend. The individual's
denial of this behavior is simply not credible. This violent behavior shows that the individual had trouble
maintaining his self-control before he recognized the existence of a problem and obtained psychiatric
treatment, medication, therapy and relationship counseling in 1995. In the absence of mitigating evidence,
it would be another reason why the individual should not have his access authorization reinstated.
Personnel Security Hearing (Case No VSO-0118), 26 DOE ¶ 82,769 (1997) (domestic violence arrest
demonstrated poor judgment, questionable reliability, and raised security concern that individual engaged
in criminal behavior by recklessly causing injury to another). Nonetheless, such behavior can be mitigated
by evidence that the behavior was isolated and was not recent. See, e.g., Personnel Security Hearing (Case
No. VSO-0183), 27 DOE ¶ 82,761 (1998) (security concern partially mitigated because arrest occurred
years ago). In this case, there is no evidence of any violent behavior by the individual after October 1995.
The individual is currently engaged to a woman who, by virtue of her training and experience, would
recognize the characteristics of domestic violence. She testified that the individual has never acted in a
violent manner with her. Tr. at 401. The individual should be commended for seeking medical treatment
and counseling in 1995, although he should not have hidden those important facts from the DOE.

In the final analysis, I find the individual has not met his burden of coming forward with evidence to
resolve the security concerns about domestic violence. There is positive evidence that the individual has
not engaged in any domestic violence since 1995 when the relationship ended with his ex- girlfriend. But
his tendency to deny or downplay the seriousness of violent behavior shows that the individual is still not
taking full responsibility for his past actions. Moreover, there is no professional opinion which deals
directly with whether the individual's behavior, in the context of his domestic relationships with the
women in his life, can be considered rehabilitated or reformed. As a result, this question remains
unanswered, and I cannot find in the individual's favor on the domestic violence charge brought under
Criterion L.

Conclusion

For the reasons explained in this Opinion, I find that the individual has failed to show that reinstating his
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I recommend that the individual's access authorization not be
reinstated.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
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wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals

Date: February 16, 1999
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Case No. VSO-0237, 27 DOE ¶ 82,791 (H.O.
Woods February 4, 1999)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

February 4, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 30, 1998

Case Number: VSO-0237

This Opinion concerns the eligibility of XXXXX (hereinafter "the Individual") for continued access
authorization. The regulations governing the Individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the testimony and other evidence presented in this
proceeding, the Individual's suspended access authorization should be restored. For the reasons detailed
below, it is my opinion that the Individual's access authorization should not be restored.

I. BACKGROUND

In a June 1998 letter, the Manager of a Department of Energy (DOE) Operations Office informed the
Individual that his access authorization was suspended pending resolution of substantial doubts concerning
the Individual's financial situation and his honesty. On September 8, 1998, the Director of the Operations
Office Security and Management Division issued a Notification Letter to the Individual, stating that the
DOE was in possession of derogatory information that created a substantial doubt concerning his
continued eligibility for his access authorization.

Specifically, the Notification Letter indicates that the DOE's concerns are based in part on the Individual's
admission that, despite filing for bankruptcy in May of 1995, he continues to owe substantial overdue
debts to a number of creditors, has been the subject of several judgments by creditors, and in 1997 has had
a number of insufficient funds checks issued on his checking account. The Notification Letter sets forth in
detail the judgments and other delinquencies forming the basis for the DOE's concerns. The Notification
Letter further indicates that these concerns fall within the regulatory provision set forth at 10 C.F.R. §
710.8(l) [Criterion (l)]. Criterion (l) concerns information that an individual engaged in unusual conduct or
is subject to any circumstances which tend to show that he is not honest, reliable, or trustworthy; or which
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of the national security. Such conduct or circumstances
include a pattern of financial irresponsibility.
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The Notification Letter also charges the Individual with making statements that raise concerns relating to
10 C.F.R. § 710.8(f) [Criterion (f)]. Criterion (f) concerns information that an Individual has deliberately
misrepresented, falsified, or omitted significant information from a security questionnaire, a qualifications
statement, or from a personnel security interview (PSI). In this regard, the Notification Letter finds that
during personnel security interviews conducted in September 1996 (the 1996 PSI) and March 1998 (the
1998 PSI), the Individual made conflicting and contradictory statements concerning certain aspects of his
financial situation.

The DOE also informed the Individual that he was entitled to a hearing before a Hearing Officer in order
to respond to the information contained in the Notification Letter. On September 8, 1998, the Individual
requested a hearing. The Individual's request for a hearing was forwarded by the DOE to the Office of
Hearings and Appeals (OHA). On October 1, 1998, I was appointed the Hearing Officer. In accordance
with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (the Hearing).

At the Hearing, the Individual was assisted by his union representative and testified on his own behalf. He
also presented the testimony of four witnesses, his church counselor, his supervisor, a co-worker, and a
police officer who is a family friend. The DOE Counsel presented the testimony of the DOE security
specialist who had conducted the 1996 and 1998 PSIs (the Security Specialist) and the testimony of the
Individual's wife.

II. THE REGULATORY STANDARD APPLIED IN THIS
OPINION

The Hearing Officer's role in this proceeding is to evaluate the information presented by the DOE and the
Individual, and to render an opinion based on that evidence. The decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all the relevant information,
favorable or unfavorable, as to whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. See 10 C.F.R. §
710.7(a).

The standard in this proceeding places the burden of proof on the Individual. It is important to bear in
mind that a DOE administrative review proceeding under this Part is not a criminal matter in which the
government has the burden of proving a defendant guilty beyond a reasonable doubt. It is designed to
protect national security interests. The hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The individual
must come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. §710.27(d). Personnel Security Review (Case No. VSA-0087), 26 DOE ¶
83,001 (1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996),aff'd,
Personnel Security Review (VSA-0061), 25 DOE ¶ 83,015 (1996). The individual therefore is afforded a
full opportunity to present evidence supporting his eligibility for an access authorization. The regulations
at Part 710 are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by
regulation and through our own case law, an individual is afforded the utmost latitude in the presentation
of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Accordingly, the individual in these cases must
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present testimony and/or other evidence which, taken together, is sufficient to persuade the Hearing
Officer that restoring access authorization is clearly consistent with the national interest. Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No.
VSO- 0038), 25 DOE ¶ 82,769 (1995) (individual failed to meet his burden of coming forward with
evidence to show that he was rehabilitated and reformed from alcohol dependence).

Accordingly, in rendering my opinion in this case, I must consider whether the Individual has presented
mitigating factors which resolve the DOE's security concerns. 10 C.F.R. §710.7(c); §710.27(a). Among the
factors I am to consider in rendering this Opinion concerning the Individual's eligibility for access
authorization are the following: the nature, extent, and seriousness of his conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
his age and maturity at the time of the conduct; the voluntariness of his participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for his
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. 10 C.F.R. § 710.7(c).

III. CRITERION (l) CONCERNS

A. FINDINGS OF FACT

The facts in this case essentially are not in dispute. The Individual is employed by a contractor of the
DOE. According to the testimony of the Security Specialist, her office became aware that the Individual
had filed for bankruptcy in 1994 and had a vehicle repossessed in 1990. The Security Specialist then
conducted the 1996 PSI to investigate the possibility of a pattern of financial irresponsibility on the part of
the Individual. Transcript of December 1998 Hearing (hereinafter Tr.) at 11.

During that interview, the Individual and the Security Specialist discussed the Individual's financial status.
The Security Specialist testified that she attempted in the interview to get additional, detailed information
in order to understand "... how he came to those [financial] problems, what he [was] doing about it, and if
he had any intentions or plan for resolution of those problems. There were several different items that
came up during that interview that were of some concern." Tr. at 12. She described the result of that
interview as follows:

After the first interview in September 1996 there were still some variables. . . . I didn't have his bankruptcy
paperwork. So it was difficult for me to understand exactly which accounts may have been included in the
bankruptcy. . . . [The Individual] seemed to have a pattern in the past of . . . financial irresponsibility, but
at the time of the interview he also indicated that there were some changes in his circumstances which led
to that situation and some changes in his situation which would allow him to try to get back on track after
the interview and get his finances in order.

Tr. at 15. According to the Security Specialist, the Individual explained that he and his wife had resolved
some past problems in communicating about finances and had agreed on the need to pay off their debts.
He also stated that he was determined to limit his family's spending to necessities until these debts were
paid, and would identify any debts that were not included in the bankruptcy so that he could begin to pay
them off one by one.

The Security Specialist stated that about sixteen months later, in January 1998, she reviewed an update of
the Individual's credit report to see what progress he had made in paying off his debts. She testified that at
that time she found that the Individual had not supplied updated information to the credit bureau
concerning accounts that were discharged in the 1995 bankruptcy or settled subsequent to the bankruptcy.
In addition, there appeared to be three new unpaid collection accounts and three new outstanding
judgments against the Individual. Accordingly, a second PSI was conducted with the Individual in 1998 in
order to get additional detailed information concerning his financial situation. Tr. at 19-20. See also Credit
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Bureau Report for Individual dated January 27, 1998, DOE Exhibit 10.

The Security Specialist testified that at the 1998 PSI, the Individual made a number of statements
concerning his financial situation that appeared to indicate continuing financial difficulties and
mismanagement. At the Hearing, she summarized these statements as follows:

he had not gone to the credit bureau to try to resolve those previous accounts that may have been included
in the bankruptcy that we discussed. He was still having difficulties with daily expenses such as he had
fallen behind again on his mortgage, and that resulted in some additional financial problems for him. He
was behind on property taxes at the time of the March, '98, interview, as he had been previously. . . .

He indicated that he was paying some amounts on sort of a periodic basis to some of his collection
accounts and had not really provided a resolution to those accounts -- or at least not based on positive
information that he could give me in the interview. . . .

[He] did not have very much accurate information to try to explain what happened with his finances and -
- to try to explain if any resolution was made. He could tell me that he thinks some payments were made
on some occasions every two or three months to certain agencies, but even he was not clear on exactly
what was going on with his household finances . . . .

He mentioned two . . . debts that he could absolutely account for and said that he had paid, but he was not
able to provide anything else that he had paid or resolved since [our previous interview]. He in fact had
gotten into more debt. . . .

Tr. at 22-23. The Security Specialist also stated that at the 1998 PSI, the Individual indicated that he had
not resolved his inability to discuss financial issues with his wife.

He indicated that finances were a stress to his marriage and that his wife had always been responsible for
handling the finances and that even though he feels he can handle them better he did not want to discuss
finances with her or take over the finances himself because he didn't know how to approach her on that
issue, was afraid he would hurt her feelings if he indicated she couldn't handle finances correctly.

Tr. at 23-24.

As a result of the information supplied at the 1998 PSI, the DOE suspended the Individual's access
authorization and, three months later, issued the Notification Letter, which lists forty-four separate items
indicating possible financial irresponsibility that are drawn from the Individual's PSI testimony, his credit
history and other information supplied by him to the DOE.

In his response to the Notification Letter, the Individual responded separately to each item. DOE Exhibit 1.
In general, he accepted the Notification Letter's finding that he has had a number of financial judgments
brought against him since his bankruptcy and still owes a number of overdue debts. However, he
contended that he fully cooperated with the DOE's investigation of his financial affairs, and that he is
making a slow but steady progress at putting his financial affairs in order and paying off his overdue debts.
He also argued that the investigation of his finances was inappropriate and had no bearing on his
qualification to hold a DOE access authorization. See Individual's Response to Notification Letter at Item
44 (DOE Exhibit 1).

Prior to the convening of the Hearing, I repeatedly advised the Individual to submit updated information
concerning his financial situation. These requests were memorialized in my November 17, 1998 letter to
the parties.

[A]t a minimum, [the Individual] should submit a statement of his current financial position in advance of
the hearing. In this statement, [the Individual] should identify all of his family's current outstanding debts,
and the current monthly payments that need to be made on these debts. He also should list his family's
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current monthly expenses and income, in order to support the feasibility of the family's payment schedule.

November 17, 1998 Letter to the parties at 2. Nevertheless, the Individual chose not to submit any
additional, financial material in advance of the Hearing. However, a few days before the hearing, the DOE
Counsel submitted, as DOE Exhibit 23, a copy of a recent credit report for the Individual, current to
November 10, 1998 (the "current credit report"). This document and the Individual's testimony at the
Hearing serve as the basis for my evaluation of the Individual's present financial situation. The Individual,
his wife, and his other witnesses also presented information concerning the measures he is taking to
remedy his financial situation and concerning his general reliability and trustworthiness. The relevant
details of the current credit report and testimony are discussed in my analysis below.

B. ANALYSIS

There is a very serious security concern associated with an employee who has engaged in conduct
showing a pattern of financial irresponsibility. See Personnel Security Hearing (Case No. VSO-0073), 25
DOE ¶ 82,794 (1996). I find that such a pattern exists in the present case, where it is undisputed that the
Individual has accrued, over a number of years, extensive debts that he has not paid in a timely fashion.(1)
The Individual's record of financial judgments against him and unpaid debts convinces me that a security
concern exists regarding his reliability and trustworthiness, and the possibility that he may be subject to
coercion, pressure or bribery resulting from these debts. The Individual must present mitigating evidence
and testimony sufficient to resolve this concern, or his DOE access authorization cannot be restored.

After reviewing the record I find that the Individual has not demonstrated that he has resolved his financial
problems. Moreover, he has not instituted a budget or taken other serious steps aimed at resolving these
problems in the future. Although the testimony at the Hearing indicates that the Individual and his wife
intend to work together to manage their finances, there is insufficient evidence of their cooperation in the
recent past to allow me to conclude that they are likely to be successful in managing their finances
together. Finally, there are indications throughout the record of this proceeding that the Individual lacks a
strong commitment to resolve his financial problems. Although he acknowledges that he has been
irresponsible in managing his finances in the past, he expresses little regret concerning this
mismanagement, except to the extent that it may adversely affect his future employment.

At the hearing, the Individual acknowledged that he and his wife had been irresponsible in managing their
finances.

Well, you've got it right in your -- in part of your [Notification Letter]. It's just irresponsibility, maybe
trying to get in -- I wouldn't say over my head. It ended up that way. Good intentions don't mean nothing I
found out. We just kept going deeper in the hole and not taking care of these immediate bills like we
should have.

Tr. at 48. He states that the suspension of his clearance in June 1998 "woke me and my wife up
drastically" about the need to better manage their finances. Tr. at 65. Prior to that time, the Individual says
that he "didn't have a clear idea of exactly how money was being spent on our budget or things that were
getting paid" because his wife was primarily responsible for managing the family's finances. Tr. at 52. The
Individual acknowledges that he and his wife have had difficulty in discussing their financial problems, so
he tended to avoid the topic.

My wife has had several surgeries since we've been married. The last surgery that she had was a real
stressful one. So it was hard to put anything on her shoulders and say, look, this isn't being handled right.
So it was quite stressful on my part to speak with her about it. We speak a little but not a lot. Every time
it's brought up tempers would flare a little bit I guess. You know, it wasn't worth . . . losing a family over.

Tr. at 54-55. In her testimony, the Individual's wife agreed that it had been emotionally difficult for her to
communicate with the Individual about finances in the past (Tr. at 90-91), but that they now communicate
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about finances "every day" (Tr. at 92) and have agreed on a joint approach for paying bills and prioritizing
debts.

DOE Counsel: So what is your current plan to resolve the financial issues that you're facing?

Individual's wife: Well, our current plan is just to continue doing the best we can with the bills that we
have now, paying them exactly what we can pay them. Sometimes it's five dollars a month, you know.
Sometimes it can be twenty. It just depends.

Tr. at 93. The Individual also states that he and his wife have closed their checking account in order to
eliminate the risk of writing overdrafts.(2) They now pay their creditors with cashier's checks or, in the
case of their mortgage and car payments, by direct deposit of his paycheck. Tr. at 53.

It appears from the testimony of the Individual and his wife that in the last several months they have taken
some positive steps to address some of the root causes of their financial problems. They assert that they are
now discussing their finances on a daily basis, are sharing financial information fully, and have eliminated
the risk of overdrafts. However, as discussed further below, this new cooperation has not yet resulted in a
significant mitigation of their financial problems. The Individual's wages remain subject to garnishment
and they have not been able to reach agreement with their creditors (including the Internal Revenue
Service) on a set schedule for the repayment of their outstanding debts. Accordingly, the DOE's concern
regarding the Individual's financial irresponsibility has not yet been resolved.

As noted above, the Individual currently estimates his total overdue debt at between $35,000 and $40,000.
Tr. at 74-75. At the Hearing, the Individual testified that his mortgage payments are current, as are the
payments on his van and his payments for home utilities. He stated that his home mortgage and his van
payments are taken directly from his paycheck. Tr. at 63, 74. In addition, his wages are subject to a sizable
garnishment of $296 per biweekly pay period, leaving him only $163 per pay period for meeting his
family's other expenses and paying off other creditors.(3) According to the Individual, this level of wage
garnishment is scheduled to continue for some time. Tr. at 75. As a result of these garnishments, the
Individual states that he is unable to construct an overall financial management plan to pay off his
creditors and avoid future judgments.

Individual: . . . I know what I would like to do after the garnishment is over, but I can't do it right now.

DOE Counsel: What would that be?

Individual: Increase -- larger payments to them. . . . If I could consolidate all my debt, I would pay it all
off. I can't do that. All I can do is tell them that -- whoever my creditors are -- what I can afford to give,
and whether or not that's acceptable to them, that's the best that I can do. If I had a budget to give you and
say here you go, this is what it looks like, that would be great. It's just too hard to set a budget with what
I'm doing right now.

Tr. at 69. The Individual states he is unable to borrow money to pay off his creditors (Tr. at 59), and that
he lacks the financial resources to consolidate his debts at this time. He states that he has heard about and
would like to contact a debt consolidation service (hereinafter the "DCS"), that would negotiate a payment
schedule with all of his creditors.

DOE Counsel: Explain again what your current plan is to resolve your financial situation, decrease your
debts?

Individual: Well, if and only if I can get the credit bureau to stop this garnishment, then I will contact this
[DCS] to see if they will be able to help me out in that direction. If not, I'll just have to keep telling people
that as the bills come in this is what I can give you. If they accept it, then they'll accept it. . . .

DOE Counsel: Why do you need to stop the garnishment in order to pursue this [DCS]? Is that what they
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told you?

Individual: No, I have a hundred and sixty-three dollars [in bi-weekly take home pay after the
garnishment]. Try and pay your heating, your lights, your food, and your utilities off a hundred sixty-three
dollars every paycheck plus get with [the DCS] and be able to give them money out of that. It's virtually
impossible to feed my family and to take care of -- and to keep my power on.

Tr. at 60. Accordingly, at this time, the Individual states that he is unable to do anything to resolve his
outstanding debts, other than to make small payments to his creditors as he is able.

as the bills come in, I'll keep in contact with them and give them the smaller payments that I can.

Tr. at 80. He states that the garnishment also has kept him from paying a federal tax delinquency of
$3,000 to the Internal Revenue Service (IRS). He and his wife had established a payment plan with the
IRS to pay off this deficiency at the rate of $50 a month, but in 1998 they notified the IRS that due to the
wage garnishment, they are unable to make those payments. Tr. at 68. The issue remains unresolved at this
time. Tr. at 69. Finally, the Individual states that he and his wife have rejected consumer counseling as too
expensive. (4)

Previous opinions issued by OHA Hearing Officers have held that once there is a pattern of financial
irresponsibility, the individual must demonstrate a sustained, new pattern of financial responsibility
sufficient to demonstrate that a recurrence of the past pattern is unlikely. See, e.g., Personnel Security
Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,699 (1996). It is clear from the record cited above
that the Individual remains in precarious financial condition and has not yet resolved the pattern of
financial over indebtedness and delinquency that serve as the basis for the DOE's financial irresponsibility
concerns. His current overdue debt totals almost $40,000, and his wages are subject to substantial
garnishment by some of his creditors. The Individual states that he cannot attempt to consolidate his
outstanding debts while his wages are being garnished. Tr. at 55-56. His other creditors, including the IRS,
are paid only small amounts (no more than $20)(5) on a monthly basis. As none of these other creditors
have agreed to accept small monthly payments on their overdue accounts, it is possible that they also may
seek judgments against the Individual. Under these circumstances, I find that the Individual has not
mitigated the security concerns arising from the DOE's findings. Compare Personnel Security Decision
(Case No. VSO-0153), 26 DOE ¶ 82,795 at 85,820 (1997) (individual found to have mitigated financial
irresponsibility concerns with showings that he had established a new pattern of responsible spending,
would complete the cure of his financial delinquencies within the next month, and had shown that he now
has sufficient income to meet all of his financial obligations).

At the Hearing, the Individual also argued that his financial problems should not be the basis for denying
him a security clearance. He believes that his loyalty to the government and his record of honesty and
diligence in the workplace should override the concern raised by his financial situation.

To me it's preposterous for someone to think that I could be coerced because of my financial situation
when you don't even know me. A credit report doesn't tell anybody anything except how you control
money. It doesn't make you a dishonest person. It doesn't make you want to sell your country out. . . .

I think my coworkers and the friends that I brought in here today could testify to that fact like they did,
that I wouldn't do anything wrong.

Tr. at 130. At the Hearing, his supervisor, a co-worker, and a police officer who is a family friend all
testified that they considered the Individual to be honest and hardworking.

I find that the Individual's financial irresponsibility raises serious security concerns that are not mitigated
by testimony of the Individual and his friends concerning his overall honesty and loyalty. As the
regulatory language of Criterion (l) indicates, a person with financial difficulties is more likely than a
person without such difficulties to be susceptible to outside offers of money for classified information, as

file:///cases/security/vso0108.htm
file:///cases/security/vso0108.htm
file:///cases/security/vso0153.htm


Case No. VSO-0237, 27 DOE ¶ 82,791 (H.O. Woods February 4, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0237.htm[11/29/2012 1:34:26 PM]

a result of the pressures created by the person's financial situation or because of a desire to maintain a
lifestyle that the person cannot afford. In addition, the tendency of a person with financial problems to
conceal them from friends and co-workers makes such a person more susceptible to pressure, coercion or
offers of money from those seeking classified information. Finally, a person who exhibits irresponsibility
and lack of concern with regard to his or her personal financial obligations is at greater risk of exhibiting
such behavior with regard to the safeguarding of classified materials. Someone who is willing to ignore
financial difficulties, especially continuing financial difficulties, may be willing to overlook some of the
rules and regulations regarding classified information and materials.

There is ample evidence in the record to indicate that the Individual is in serious financial difficulty. In
addition, he has not taken his financial commitments seriously in the past, and from this I conclude that he
is not reliable or trustworthy. I therefore find that he is at increased risk to be susceptible to pressure and
coercion from those seeking classified information, and that this increased risk constitutes a serious
security concern. See Personnel Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,599
(1996).

Finally, the Individual's testimony and demeanor at the Hearing lead me to believe that he has not made a
responsible effort to treat seriously and respond to the DOE's concern regarding his financial situation. At
the Hearing, the DOE Counsel expressed concern that the Individual has taken little or no action to correct
his financial situation despite the repeated warnings and advice given to him by DOE security personnel.

The Department is very concerned about [the Individual's] failure to take actions to try to correct the
situation, and it appears that he has undertaken a cavalier attitude towards this whole process and the
seriousness of the nature of this matter. He hasn't identified a clear path to resolve the issues. He has not
aggressively sought serious financial counseling.

Tr. at 128. At the Hearing, the Individual admitted that he did not seriously believe that he could lose his
access authorization as a result of his financial problems.

I didn't feel that -- I honestly didn't feel that [my security clearance] would be pulled over my financial
situation. It just seemed ludicrous if there [had] been a background check done on me during that time I
was under investigation [for my access authorization] that the government would have really considered
me a risk.

Tr. at 71. In an exchange with the DOE counsel, he expressed surprise and indignation that the DOE had
suspended his access authorization over this matter.

The Individual: . . . The government out here at the Site doesn't really do anything. I mean there's all sorts
of talk about how they're going to do this and do that, but the government doesn't follow through with
anything. But they did this time. I called their bluff and they got me. I'm not trying to sound arrogant
about it or anything like that, but I got the raw end of the deal.

DOE Counsel: Can you explain what you mean you called their bluff?

The Individual: Well, I mean I wasn't trying to hide anything. It's just -- maybe that's a bad figure of
speech. I did what I could when the people were knocking on my door, but I let the other ones go. June
[1998] they took my clearance away. They -- I guess if you consider it kind of a chess game, they had the
final move.

Tr. at 70. The Individual clearly acknowledges that he did not expect the DOE to follow through after the
1996 PSI and inquire further into whether he was making progress with his financial problems. Although
he states that he continued to ignore unpaid creditors, he complains that he got "the raw end of the deal"
when the DOE finally suspended his access authorization as a result of his financial irresponsibility. These
statements reinforce the factual evidence in this proceeding that he has consistently ignored the DOE's
expressed concerns and has refused to address his financial problems in a fully responsible manner. In
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light of these statements and his conduct, I cannot conclude that he is reliable and trustworthy, and that he
may not in future be subject to pressure and coercion as a result of his irresponsible financial dealings.
See Personnel Security Hearing (Case No. VSO-0048), 25 DOE ¶ 82,776 (1995).

I therefore find that the Individual has not mitigated the DOE's security concerns with respect to Criterion
(l).

IV. CRITERION (f) CONCERNS

A. FINDINGS OF FACT

As noted above, Criterion (f) concerns information that an individual has deliberately misrepresented,
falsified, or omitted significant information from a security questionnaire, a qualifications statement, or
from a personnel security interview (PSI). In this regard, the Notification Letter alleges that in the 1996
PSI and the 1998 PSI, the Individual made conflicting and contradictory statements concerning certain
aspects of his financial situation. The misrepresentation (or omission) by an individual of relevant
information in response to questions at a PSI raises serious doubts about whether that individual should be
entrusted with the responsibility for safeguarding classified materials. At the Hearing, the Security
Specialist discussed why DOE believed that these conflicting responses raised a serious concern.

In the 1996 interview -- based on some of the information that I learned in the 1998 interview, I had some
concerns that [the Individual] was falsely representing his circumstances in 1996 in order to try to
convince me as a representative of the Department of Energy that he is not a risk. From his information as
far as his resolutions of the problem at the time after the 1998 interview, I came to question whether or not
he was sincere about them or whether or not he was just telling me what he felt would help to get him out
of the situation where he could lose his clearance.

Tr. at 26. Specifically, she concluded that the Individual's statements at the 1996 PSI that (i) he was using
his wife's child support payment from her first husband to pay off a family loan, (ii) he and his wife
communicated regularly about finances, and (iii) he paid mostly cash for items and kept track of family
checks, were made in order to convince the DOE that he was acting responsibly with respect to his
finances. At the 1998 PSI, she states that it became clear to her that these assurances had misrepresented
crucial aspects of his financial situation, which had worsened in the intervening period. Tr. at 23.

B. ANALYSIS

As an initial matter, I note that the Criterion (f) concerns presented in the Notification Letter deal with
statements made by the Individual concerning particular aspects of his family's management of their
financial problems. As the following exchange from the 1996 PSI makes clear, the Individual made no
attempt at that time to cover up the serious nature of his family's financial management problems.

Individual: . . . I've had so many garnishments that it's . . . - I don't like them. . . . But it seems to me like
that is the only way . . . to actually get . . . some of these accounts taken away, I mean get them over and
done with.

Security Specialist: . . . Now who keeps the budget in the house? Who does the finances?

Individual: . . . (Sigh) Supposedly my wife.

Security Specialist: Okay, and so she has since you were married?

Individual: Pretty much. I took the check book away from her for six months once and things rolled okay,
but, you know, she'd get mad because . . . "I need to go out and get this" or something like [that] and I said
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"well, fine, take it but log your checks," and everything like that.

Security Specialist: Do you have a budget?

Individual: We don't have a squat right now. There -- there's nothing to budget. We have no money right
now.

1996 PSI Transcript at 13-14. At the 1998 PSI, the Individual was also candid concerning his family's
serious financial problems. As discussed below, I find that the instances of apparently conflicting
statements identified in the Notification Letter appear to result from changes over time in the financial
activities and family life of the Individual and his wife between 1996 and 1998. When examined along
with other answers provided by the Individual during these PSIs, I find that they do not constitute
misrepresentations by the Individual of significant information at these PSIs.

(1) STATEMENTS CONCERNING USE OF CHILD SUPPORT PAYMENTS

At the 1996 PSI, the Individual states that his mother-in-law had asked for repayment of a $10,000 loan
that he had received from her

and well . . . we give her the child support check. It doesn't seem right, where it's not my money and I feel
bad about that but, each of the kids . . . have their own little allowance type thing.

1996 PSI Transcript at 68. At the 1998 PSI, he discussed the child support payments in the following
exchange:

Individual: That's not my money. That's the kids' money; the two kids . . . and that goes into an account for
them. I have no right to touch that or add that to a bill. . . .

Security Specialist: When we last had an interview, I thought you told me that you were using the money
to pay your mother-in-law.

Individual: I have used money for that before but . . . I don't use it all, I don't touch it. I don't . . . twenty
dollars out of it, maybe, but I have not . . . I don't use the money. . . . .

Security Specialist: So the child support money is not part of the household budget?

Individual: No, not very often, I should say; let me put it that way. . . . And I know every once in a while .
. . my wife is in the past . . . is asked . . . for, uh . . . has taken a hundred and thirty-five dollars of that . . .
or a hundred and fifty dollars of that . . . and uh . . . buying a little bit of groceries or whatever with that.

1998 PSI Transcript at 56-57. In his response to the Notification Letter, the Individual explained that at the
time of the 1996 PSI, he and his wife were giving the child support payment to his mother-in-law as
repayment on the $10,000 loan, but they were no longer doing this at the time of the 1998 PSI. He stated
that they now put some of this money into an account for the children "when we can. It is just a little
embarrassing to say that we use it for other things on occasion." He repeated this explanation at the
Hearing. Tr. at 77.

I accept the Individual's explanation of the divergent statements that he made in 1996 and 1998 concerning
the use of the child support payments. His initial statement in 1998, motivated by his belief in how the
child support payments should be allocated, leaves the misimpression that none of the child support
payments are used to pay household expenses. However, my concern on this point is sufficiently mitigated
by the clarifications that the Individual provided in his subsequent remarks, and by the realization that the
linking of a particular source of family income to particular expenditures is naturally a somewhat
speculative undertaking. I therefore conclude that neither the 1996 nor the 1998 statements quoted above
amount to a misrepresentation of information to the DOE.
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(2) STATEMENTS ABOUT WHETHER THE INDIVIDUAL AND HIS WIFE DISCUSS
FINANCES

At the 1996 PSI, the Individual responded to questions about discussing financial matters with his wife:

Security Specialist: . . . [N]ow are finances something that you and your wife talk about . . . [?]

Individual: . . . oh, there are - there are constant -- we're - we're talking, discussing them, everything.

Security Specialist: Okay. So you are both aware of your finances. . .

Individual: all of them . . . It's gotten to the point, you know, where we discuss them, it's just very stressful
at home because of it. I mean, you know, our marriage is very stable but it's, you know, between the kids
and the finances, where we're trying to do the best we can.

1996 PSI Transcript at 46. At the 1998 PSI, he stated as follows:

Individual: . . . I just kind of . . . I don't . . . I try not to bring up the money subject to her . . . and . . . I'm
trying to handle as much as I can on my own. I know she handles quite . . . ninety percent of it . . . but I
can't rock the boat with her right now . . .

Security Specialist: I think you mentioned previously that . . . financial issues have been an issue in your
marriage before.

Individual: They have. But within the last four months, things have just really been . . . one of those
things, so I don't want to rock the boat with her. . . .

1998 PSI Transcript at 17. In his Response to the Notification Letter, the Individual explained that at the
time of the 1996 PSI

[M]y wife and I were in communication. But in 1997, my wife seemed to not want to discuss anything
concerning our finances. I believe it was due to the surgery she had in the Spring. So I decided not to
bring it up to her again. I explained this to [the Security Specialist] during the interview.

At the Hearing, he repeated his explanation that changes in his relationship with his wife between 1996
and 1998 led to the divergent responses made in the PSIs.

I went from I thought having a real good marriage to having a real stressful marriage, lot of changes in her
life, a lot of changes in mine. I'm thankful to have her.

Tr. at 78. Based on these explanations, I find that the Individual's 1996 PSI testimony quoted above does
not rise to the level of a misrepresentation. The Individual indicated at that interview that he was "aware"
of all of the family finances and discussed them with his wife. While it is understandable for the Security
Specialist to conclude from these statements that he and his wife were jointly managing their finances, the
Individual's 1998 statement that his wife has always paid the bills and managed the family checking
account does not directly contradict his previous statement. He honestly appears to have believed at the
time of the 1996 PSI that he was more aware of his family's financial situation than he actually was. He
did acknowledge, both in 1996 and 1998, that financial discussions were a source of stress in his family. In
light of these circumstances, I do not believe that the cited language raises a Criterion (f) concern.

(3) STATEMENTS ABOUT THE USE OF CASH AND CHECKS

In his 1996 PSI, the Individual stated the following regarding his methods for paying bills:
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You know, we've got the kids' school clothes; we paid for them all in cash just to make sure we don't get
an error. We try and pay pretty much everything in cash right now and, the checks, if we have to use
them, but we try to make sure that there's money in there at all times and if there . . . isn't, we find the
money to get in there. Usually . . . we don't write out a bad check and say "well, I gotta find some money."
If it looks like -- we call the bank every day and check our, uh, account just to see where it is and if it's
getting "oh oh" this could happen, then we try and get some money somewhere. . . . But we make sure that
there's something in there now to cover these things that need to go out.

1996 PSI Transcript at 68-69. In the Notification Letter's Statement of Charges, the DOE states that
information taken from the Individual's 1998 PSI is in direct conflict with his 1996 statements:

In your PSI in 1998, you stated that there were an unknown number of non-sufficient funds checks written
on your account in 1997. You did not know how many because you did not write them and did not know
they were returned until you got a call from a creditor or collection agency. You stated you closed your
checking account in December of 1997 to ensure that no other checks bounced. Your judgment with
Checks Plus, for nearly $1,000, is due to non- sufficient funds checks.

Notification Letter's Statement of Charges, section I, paragraph 3. In his Response to the Notification
Letter, the Individual acknowledges that the items enumerated by the DOE are "a true statement. I believe
my wife and me were extremely irresponsible in the way we handled our checking account." At the
Hearing, the Individual offered the following explanation for the conflicting statements he made in his
PSIs:

Individual: I did pay for things in cash, and she paid for things with checks. And maybe partly it could
have been my fault for -- because I go to the bank, take money out. She'd write checks off it too. . . .

Hearing Officer: . . . In 1996, when you were discussing paying pretty much in cash for items, were you
aware that your wife was using checks at that time, or did it come to your knowledge that she was writing
checks at a later time?

Individual: . . . I knew that she was writing checks. I just didn't know that they were in the -- as many as
they were.

Hearing Officer: . . . You weren't aware at that time of the problem of bouncing checks coming back with
insufficient funds?

Individual: Not to the extent that I received. I knew I was picking up some little ones, and I mentioned it
to her. She said she would take care of it.

Tr. at 79. Based on all of these statements, it is my conclusion that the Individual did not intend to deceive
the DOE when he discussed his use of cash payments and checks at the 1996 PSI. Clearly, he described
his family's bill paying methods in the most positive light that he could. He went from a presumably
factual statement that they had paid cash for school clothes to a generalization that they tried to pay cash
whenever they could. However, his 1996 PSI description is not factually inconsistent with his later
explanation that he made cash withdrawals from their bank account to pay bills while his wife generally
wrote checks. It also appears that events occurring in his marriage subsequent to the 1996 PSI caused most
communication between the Individual and his wife concerning finances to break down, and most of the
insufficient funds checks appear to have been written by his wife in 1997.

Based on the foregoing, I find that the Individual did not provide false or misleading information to the
DOE concerning his financial affairs at his 1996 PSI or his 1998 PSI of the type that would indicate a
security concern under Criterion (f).

V. CONCLUSION



Case No. VSO-0237, 27 DOE ¶ 82,791 (H.O. Woods February 4, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0237.htm[11/29/2012 1:34:26 PM]

As indicated above, I have concluded that the Individual has resolved the security concerns under 10
C.F.R. § 710.8(f) relating to the allegations of false or misleading testimony at his PSIs. However, the
Individual has not resolved the security concerns under 10 C.F.R. § 710.8(l) relating to financial
irresponsibility. In view of the record before me, I am not persuaded that restoring the Individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I find that the Individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: February 4, 1999

(1)As of the hearing date, the Individual estimated his total overdue debt (his total debt minus his home
mortgage debt and remaining car payments, neither of which are overdue) at between $35,000 and
$40,000. Tr. at 74-75.

(2)The Individual's wife acknowledges that she maintained the family checking account "very
irresponsibly. I was not a good balancer of my checking." Tr. at 87.

(3)He also testified that his wife contributes approximately $400 per month to the family income from a
part time job.

(4)The Individual and his wife met with a church counselor concerning their financial problems, but in his
testimony the church counselor indicated that he is not "any kind of financial expert." He stated that his
advice was limited to sharing knowledge he has acquired from supporting his own large family on a tight
budget. Tr. at 105.

(5)Tr. at 49.
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March 8, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing:October 1, 1998

Case Number: VSO-0238

This Opinion concerns the eligibility of XXXXXXXXXXXX (hereinafter "the individual") to retain his
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

The individual is an employee of a Department of Energy (DOE) contractor. As a condition of his
employment, the DOE and the contractor require that the individual maintain a security clearance.
Following a DOE Office of Inspector General (OIG) investigation into allegations that the individual
submitted fraudulent travel vouchers while formerly employed with another DOE contractor, the local
DOE Security office (DOE Security) conducted a Personnel Security Interview (PSI) with the individual.
DOE Security determined that derogatory information existed that created questions regarding the
individual’s continued eligibility for access authorization. Accordingly, a DOE official suspended the
individual’s access authorization.

On August 31, 1998, the DOE official informed the individual of the suspension of his access
authorization in a letter that set forth in detail DOE Security’s concerns. I will hereinafter refer to this as
the Notification Letter. In accordance with 10 C.F.R. § 710.21, the Notification Letter included a
statement of derogatory information. Specifically, the Letter included information described in 10 C.F.R. §
710.8(l). The Notification Letter also informed the individual that he was entitled to a hearing before a
Hearing Officer to resolve the substantial doubt regarding his continued eligibility for access
authorization.

The individual responded to the Notification Letter by requesting a hearing. A DOE official forwarded the
individual’s request to the Office of Hearings and Appeals (OHA). Upon receiving the individual’s
request, the Director of the OHA appointed me the Hearing Officer in this matter. Since issues arising out
of settlement negotiations between the individual and his former employer potentially affected the

file:///persecc.htm#vso0238
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individual's case before the OHA, the Director of the OHA allowed an extension of the hearing date
beyond the regulatory deadline to provide additional time for the parties to complete the settlement. In
accordance with 10 C.F.R. § 710.25(f), I conducted a prehearing telephone conference with the parties and
convened the hearing eight days later. DOE Security called the following witnesses at the hearing: a
security specialist and one of the individual’s supervisors. The security specialist testified regarding DOE
Security’s concerns regarding the individual. The individual’s supervisor testified regarding the
individual’s job duties, performance and reliability. The individual testified and presented the following
four additional witnesses at the hearing: three coworkers and a former supervisor. All these witnesses
testified regarding the individual’s job duties and reliability.

II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual included a statement of derogatory
information in the possession of the DOE that created a substantial doubt as to the individual’s continued
eligibility to hold a security clearance. On the basis of that derogatory information, the DOE Official
believes that the individual "has engaged in unusual conduct or is subject to circumstances which tend to
show that he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be
subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the best
interests of the national security." See 10 C.F.R. § 710.8(l) (Criterion L). Specifically, the Notification
Letter states the following: (1) the individual submitted 23 fraudulent travel vouchers and received at least
$8,868.35 to which he was not entitled; (2) the individual stole a government- owned laptop computer
valued at $2,500; (3) the individual received $481.00 as a reimbursement for the unused portion of his
monthly utility deposit to which he was not entitled; (4) during the PSI, the individual admitted that he
owed his former employer at least $3,000 for payments he received from submitting incorrect travel
vouchers and claiming mileage for use of his personal vehicle; (5) the individual made no attempt to make
restitution for the money he owed his former employer; and (6) the individual did not return a laptop
computer at his former employer's request, but waited until OIG agents recovered it from him.

The Notification Letter based most of its allegations on an OIG audit report alleging that the individual
violated several of his former employer's travel rules. See DOE Exhibit 7. The report includes the
following allegations: (1) since the individual's management did not place the individual on an "off-site
assignment" status, he was in violation of company policy; (2) the individual received excessive
reimbursements for meals, incidental expenses and mileage expenses; (3) the individual provided a false
explanation regarding his work location to receive a higher reimbursement amount; (4) the individual filed
duplicate claims for expenses; (5) the individual claimed business expenses on non-business days and
vacation days; (6) the individual overestimated his mileage expenses; and (7) the individual did not follow
company policy concerning the signing of travel expense reports. Id. Prior to the hearing, the parties
stipulated that the OIG's audit report, detailing the travel voucher violations, would be accepted into the
record as the report the OIG completed on May 12, 1998. However, the individual disputes several of the
findings in the OIG report. Both parties also stipulated that neither party would call witnesses at the
hearing to testify on disputed issues in the OIG report. Hearing Transcript at 16-17 (hereinafter referred to
as Tr.)

III. Analysis

The criteria for determining eligibility for security clearances set forth at Part 710 dictate that a Hearing
Officer must undertake a careful review of all of the relevant facts and circumstances and make a
“common-sense judgment . . . after consideration of all the relevant information.” 10 C.F.R. § 710.7(a). I
must consider all information, favorable or unfavorable, that has a bearing on the question of whether
restoring the individual’s security clearance would compromise national security concerns. Id. Specifically,
the regulations compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and maturity of
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the individual at the time of the conduct; the voluntariness of participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
individual’s potential for being susceptible to pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. §
710.7(c). Although it is impossible to predict with absolute certainty an individual’s future behavior, as the
Hearing Officer, I am directed to make a predictive assessment. Finally, I note that it is incumbent upon
the individual to demonstrate that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).
After careful consideration of these factors and all the evidence in the record in this proceeding, I find that
the individual has not made this showing. Thus, I must recommend that the DOE not restore the
individual’s clearance.

The individual stated at the hearing that, while employed by another DOE contractor several years ago, he
submitted incorrect travel vouchers over many months. Tr. 108. The individual contends that he made
mistakes with complex travel rules, but that these were not intentional mistakes. Id. at 106, 108. He states
that until the day his former employer audited him, no one ever told him he filled out his travel vouchers
incorrectly. Id. at 104. Furthermore, the individual acknowledged at the hearing that he did not return a
laptop computer for several years from the date of his resignation, when OIG agents recovered it from
him. Tr. at 164-166.

As a consequence of submitting incorrect travel vouchers, the individual's former employer forced him to
resign from his job and withheld the individual's final paycheck. Tr. at 116, 161; DOE Exhibit 7 at p.2.
The individual states that, before his employer forced him to resign, he had sent a letter to his employer
disputing the $9,368.35 his employer alleged that he owed them for overpayments related to his incorrect
travel vouchers. Tr. at 143; DOE Exhibit 7.(2) In this letter, the individual contended that he owed his
former employer only $3,000 to $3,500 rather than $9,368.35. Id. Following the individual's resignation,
the individual did not make restitution for these overpayments until two days before the hearing, more than
five years from the date of his resignation.

At the hearing, the individual entered a signed "Settlement and Release Agreement" into the record.
Individual's Exhibit 1D. This agreement resolved the monetary disagreement the individual had with his
former employer. Specifically, the individual agreed to pay his former employer $6,500 to release him
from a lawsuit his former employer had filed against him. Id. The individual contends that since he and his
former employer have resolved their monetary dispute, he has sufficiently demonstrated that he is honest,
reliable and trustworthy pursuant to Criterion L. Tr. at 159. Also at the hearing, several of the individual's
coworkers and a supervisor stated that they believe the individual is honest or trustworthy. Tr. at 28, 79,
86, 92, and 125.

As an initial matter, I will consider the Notification Letter allegation that the individual intended to
deceive his former employer and benefit from the incorrect travel vouchers. Several facts shed light on this
issue. First, the individual has readily and consistently acknowledged that he made mistakes in filling out
his travel vouchers. Tr. at 106, 108. Second, several of the witnesses testified that the individual's former
employer did not provide any training in how to fill out travel vouchers. Tr. at 94, 103, 126. Finally, the
individual's former supervisor testified that the individual's former employer's travel rules were complex.
Tr. at 133. While I remain somewhat suspicious of the individual's motives concerning his numerous
incorrectly filled out travel vouchers, I believe that the individual may have repeated many of the same
mistakes in filling out his travel vouchers. Furthermore, since the individual's former employer's complex
travel system likely also contributed to the individual's misunderstanding of the travel rules, I believe that
the individual probably acted in good faith when he filled out his travel vouchers. (3)

However, while I give the individual the benefit of the doubt regarding his intent in filling out the travel
vouchers, I believe the individual acted negligently. Several examples demonstrate the individual's
negligence. First, the individual has admitted that he made mistakes such as claiming mileage expenses for
reimbursement from two locations during the same period of time. Tr. at 108. Second, the individual stated
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that when he was unavailable, he allowed his secretary to sign his name to the travel vouchers. DOE
Exhibit 7.(4) Finally, the OIG report indicates that the individual stated that he did not always scrutinize
his expense reports before signing and submitting them. Id. All of these examples underscore the
individual's irresponsible behavior that resulted in his accumulating thousands of dollars in overpayments
from his former employer.

As stated above, the individual contends that since he and his former employer have resolved their
monetary dispute, he has sufficiently demonstrated that he is honest, reliable and trustworthy pursuant to
Criterion L. Simply because the individual has finally resolved his longstanding dispute with his former
employer has not eliminated my concerns regarding Criterion L. The individual's act of restitution two
days before the hearing does not change important facts concerning the individual's behavior that occurred
over several years. These facts demonstrate that the individual did not return the overpayments until he
was forced to do so.

The individual states that he signed the settlement agreement because it finally brought closure to the issue.
Tr. at 163-164. However, I do not believe that closure was ever possible, until recently, because the
individual did not attempt to resolve the dispute following his resignation, despite having ample
opportunities over the years to do so. This dispute was resolved only after the individual's former
employer sued the individual and brought this matter to the attention of the OIG. The individual's only
prior attempt to resolve this dispute occurred before his resignation when he wrote a letter to his former
employer contesting the amount his former employer claimed he owed. Even if I believe that the
individual made honest mistakes in filling out his travel vouchers, I find that the individual's inaction over
several years regarding his acknowledged debt shows that the individual was irresponsible and that he only
pursued the settlement agreement because his current employment was being threatened.

Furthermore, the individual's procrastination in returning the laptop computer also demonstrates that the
individual is unreliable. The individual acknowledged that his former employer requested that he return the
laptop computer via collect freight charges, but that he returned it more than two years later only after OIG
agents came knocking on his door. Tr. at 165; DOE Exhibit 7. While procrastination in itself is not
"unusual conduct" pursuant to Criterion L, I find that the individual's delay in returning the laptop
computer and in resolving his debts serve to highlight the individual's indifference and disregard for a
financial obligation over several years.

The individual acknowledged that he was angry at his former employer because of the way they forced
him to resign. Tr. at 166. However, I do not believe that these feelings excuse the individual from failing
to pay back thousands of dollars that he acknowledged he owed, and returning the laptop computer in a
timely fashion. Accordingly, I find that the individual's negligent behavior in filling out his travel
vouchers, irresponsibility concerning an acknowledged and significant financial obligation, and two year
delay in returning a valuable item not belonging to him collectively demonstrate that the individual is not
honest, reliable or trustworthy pursuant to Criterion L.

IV. Conclusion

Based on the record in this proceeding, I conclude that allowing the individual to retain access
authorization would endanger the common defense and security and would not be clearly consistent with
the national interest. I find that the individual has not sufficiently mitigated the concerns regarding his
honesty, reliability and trustworthiness. Accordingly, I recommend that DOE Security not restore the
individual’s access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. A party must file this request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
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wishes the OHA Director to focus. The party seeking review must file this statement within 15 calendar
days after it files its request for review. The party seeking review must also serve a copy of its statement
on the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. §
710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date: March 8, 1999

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. I will refer to such authorization variously
in this Opinion as access authorization or as a security clearance.

(2) The 1998 OIG audit report, upon which the Notification Letter based several of its allegations, alleged
a different total amount the individual owed in overpayments than the overpayment amount the
individual's former employer alleged.

(3)At the hearing, a DOE Security specialist testified that if DOE Security had evidence that the
individual's mistakes in filling out his travel vouchers were unintentional, then DOE Security would
"probably not" have suspended his clearance. Tr. at 67. However, the DOE Security Specialist also
testified that both the length of time the individual took to make restitution and the large number of
incorrect travel vouchers the individual submitted reflect negatively on the individual's honesty, reliability,
and trustworthiness. Tr. at 68.

(4) The individual stated that he has no independent recollection of comments attributed to him in the OIG
report, but he believes the statements attributed to him in the OIG report are correct. Tr. at 149-152
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February 1, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 6, 1998

Case Number: VSO-0240

This Opinion concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the individual") to
hold an access authorization (also called a security clearance). The individual's access authorization was
suspended under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." As explained below, I recommend against restoring the individual’s access
authorization.

Background

The individual is employed by a subcontractor at a DOE facility and she held an access authorization for
several years before it was suspended. The local DOE security office issued a Notification Letter to the
individual on September 4, 1998. The Notification Letter alleges under 10 C.F.R. § 710.8(l) that the
individual “has engaged in unusual conduct or is subject to circumstances which tend to show that she is
not honest, reliable or trustworthy; or which furnishes reason to believe that she may be subject to
pressure, coercion, exploitation or duress which may cause her to act contrary to the best interests of the
national security.” The bases for this allegation include criminal charges of fraud and forgery for writing
bad checks, the misuse of a business credit card issued to the individual by the management and operating
("M&O") contractor where she works, a pattern of financial irresponsibility that culminated in the
individual's filing for personal bankruptcy, and the individual's failure to pay her state and federal income
taxes for the 1996 tax year.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the charges in the Notification Letter. DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), the OHA Director appointed me as Hearing Officer
in this case, and I convened a hearing.

At the hearing, the DOE Counsel called three witnesses, including the individual, the DOE personnel
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security specialist who conducted three 1998 Personnel Security Interviews (PSIs) with the individual, and
the project manager for the individual's employer. The individual testified on her own behalf, and called
four other witnesses, including the person in the local District Attorney's office who is responsible for the
individual's "preprosecution diversion program"(1), two co-workers from the DOE facility, and the
individual's mother. The DOE submitted 19 written exhibits, and the individual submitted two written
exhibits.

During the hearing, the individual requested an opportunity to submit a letter from her tax preparer
regarding her intention to pay the balances due on her 1996 state and federal income taxes, and a current
financial statement. I granted both requests. Shortly after the hearing, the individual submitted copies of
amended Federal and state tax returns she had just filed for the 1996 tax year, including copies of checks
she had written to pay the principal amounts of tax due. In addition, she submitted copies of a credit
report dated one week after the hearing that showed her accounts to be current. I then closed the record.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; and
the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). The individual must come forward with
evidence to convince the DOE that restoring her access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). See
Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995) and cases cited
therein. For the reasons discussed below, I am not convinced that this individual's access authorization
should be restored.

Findings of Fact and Analysis

Undisputed Facts

The individual admits the facts alleged in the Notification Letter, and the hearing focused on her assertion
that mitigating circumstances exist that warrant restoration of her access authorization. Before turning to
the issue of mitigation, it would be helpful to give a detailed description of the charges in the Notification
Letter. (The factual bases for the charges recited in the Notification Letter are not organized in
chronological order.)

First, the Notification Letter recites that the individual was charged with four counts of Fraud and four
counts of Forgery for writing bad checks, cashing them and depositing most of those funds into her
accounts with a local bank and credit union. It goes on to point out that when confronted by the police, the
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individual initially denied forging the checks and cashing them. Only after the police told her that she was
observed on bank video tapes conducting these transactions did the individual admit guilt. Second, the
Notification Letter states that the individual's family, friends and employer are not aware that she has
committed fraud, and that the friend whose name she signed on the bad checks does not know about the
forgery. Third, the Notification Letter observes that the individual blamed her filing Chapter 7 bankruptcy
for over $30,000 on her former boyfriend. In a PSI conducted on July 9, 1998, the individual stated that
the reason she filed for bankruptcy was "a stupid one. I had a boyfriend that I gave him everything he
wanted, so I let my bills get behind." The individual admits providing him with funds for gambling by
drawing over $8,000 in cash advances on a business credit card issued to her by the M&O contractor. This
credit card was to be used for official business only, and the debt was never repaid. Fourth, the
Notification Letter alleges that the individual wrote bad checks to a casino for nearly $5,000 to provide her
boyfriend with gambling money. She never repaid the money owed to the casino. Fifth, the Notification
Letter recites that the individual obtained a consolidation loan from a local bank for $3,500 to pay off
some accounts. She quit making payments on the loan when she realized she was "way over [her] head"
and this debt was never fully repaid. Sixth, the Notification Letter recites several more instances where the
individual wrote bad checks to other stores and businesses when she knew she did not have sufficient
funds in her account. These debts were pursued civilly by referral to collection agencies. All of these debts
were discharged, i.e. canceled, by the bankruptcy court in June 1998. Seventh, the Notification Letter
points out that the individual obtained two new credit cards after filing for bankruptcy, one of which she
plans to use to pay for a vacation trip to the Bahamas. Finally, the Notification Letter indicates that the
individual admits failing (in 1997 and 1998) to pay over $220 which she owes for her 1996 state and
federal income taxes.

Mitigating Evidence Submitted on Behalf of the Individual

At the hearing, the individual claimed that she has reformed her behavior, that she is obeying the law, and
that she is no longer acting in a financially irresponsible manner. Hearing Transcript (hereinafter cited as
"Tr.") at 102, 114. According to the individual, through her successful participation in the District
Attorney's preprosecution diversion program, she has completed making restitution of $300 to one of two
banks where she passed forged checks, and is about to begin paying back $1,300 to the second bank. Tr.
at 91. These restitutionary payments were confirmed by the Director of the preprosecution diversion
program, who testified on behalf of the individual at the hearing. Tr. at 11-44. In addition, the individual
claims that since her debts were discharged in bankruptcy in the summer of 1998, she has been living
within her means and managing her finances properly to avoid getting into debt again. Tr. at 102, 114. She
testified that the new credit card mentioned in the Notification Letter requires that she prepay at least $450
before she can charge a vacation trip of that value. Tr. at 107-08. However, the individual testified that
even though she has been paying money into her account for that new card, she is now unlikely to use it
for a vacation. Id. Instead, she intends to use the new card to re-establish her credit. Id. The individual
attributes her financial problems in part to the bad influence of a former boyfriend, whose gambling she
admits financing with cash advances drawn on her M&O contractor's business credit card. Tr. at 116, 117.
She claims that she has permanently severed that relationship. Tr. at 115. The individual states that she
feels remorseful for her actions, and insists that she has learned her lesson. Tr. at 113, 139. Two co-
workers testified that they knew about the individual's legal and financial problems, and that they trusted
the individual despite her mistakes. Both character witnesses attributed some of the individual's problems
to her former boyfriend. Tr. at 75-76, 83-85. The individual's project manager testified that her personnel
file indicated she was a good worker. Tr. at 51. The individual's mother also testified on her daughter's
behalf. She, too, stated that she knew about the individual's legal and financial problems, and explained
why she believed the individual had reformed her spending habits: "[W]hen it's time for her to pay bills...,
she has a system now that she marks everything down, I even look at it..., and I know that she's paying her
bills....if she's going to buy something, she has to make sure she...has the money and stuff." Tr. at 125. The
individual's mother attributes her daughter's problems to her relative youth, to her former boyfriend ("he's
nothing but a user...") and believes "she would not do it again, because I know she's learned a hard lesson
on what she's gone through." Tr. at 127.
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Analysis of Mitigating Evidence

Some of the evidence at the hearing does tend to support the individual’s claim that she is taking positive
steps to reform her behavior, and that is certainly commendable. For example, she has completed making
restitution of $300 to one of the banks where she cashed a fraudulent check, and shortly after the hearing
she paid the principal amounts due for her 1996 federal and state income taxes. See Personnel Security
Hearing (Case No. VSO-0069), 25 DOE ¶ 82,795 (1996) (filing of overdue tax returns viewed as evidence
of reformation by individual). The individual testified that she is using a new credit card to re-establish her
credit, and that she is unlikely to use it for a vacation trip. She explained that the issuer of this new credit
card requires the individual to make payments totaling $450 before the card can be used for any charges. It
is also evident that the individual feels some degree of remorse for getting into debt, writing bad checks,
and breaking the law. Finally, her character witnesses claim that they still trust the individual, despite
knowing that she was charged with crimes for passing bad checks and that she avoided repayment of her
personal debts through bankruptcy. The fact that other people now know about the individual's bankruptcy
and legal problems makes her less susceptible to blackmail.

However, based on my consideration of all the evidence in the record, I find that the individual has not yet
finished the process she started of straightening out her financial affairs and making amends for her
misdeeds of the past several years. Previous opinions issued by OHA Hearing Officers have held that once
there is a pattern of financial irresponsibility, the individual must demonstrate a sustained, new pattern of
financial responsibility for a period of time that is sufficient to demonstrate that a recurrence of the past
pattern is unlikely. Personnel Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,699 (1996).
Even though this individual may be succeeding in living within the law and the limitations of her personal
financial resources, such a short time has passed since she got into serious financial and legal trouble that
the individual has not yet convinced me she has established a new pattern and can be trusted. Thus, I
cannot recommend that her clearance be restored at this time.

The preprosecution diversion program Director pointed out some of the reasons why it is too soon after the
individual's legal and financial troubles in 1997 and 1998 for me to conclude that her clearance should be
restored. The individual has not been completely candid about her financial problems. Although the
individual had told the Director that she had filed for personal bankruptcy, he did not know how many
other worthless checks she had written which were pursued civilly instead of criminally, or the actual
extent of her indebtedness, until the DOE Counsel had him read the Notification Letter at the hearing. Tr.
at 18, 19, 22, 32. The Director thought that the individual's youth and naivete contributed to her problems,
and that the banks in particular tend to "enable" the kind of irresponsible behavior that she exhibited. Id. at
24-26. He was also concerned that the individual was still not living within her means because she had
purchased an expensive truck in August 1997, a time when she had extensive debts, and even though those
debts later were discharged in bankruptcy, she chose to keep the new truck. Id. at 30. He wondered if "that
is not in her means, then maybe the truck needs to be sold, traded in for something a little bit more
reasonable." Id.

This truck figured prominently in the individual's downfall. In a PSI conducted on January 15, 1998, the
individual explained how it was her lack of funds to cover the down payment and insurance for the
purchase of the truck in August 1997 that motivated her to write the fraudulent checks that led to the
criminal charges against her. She took a "starter" check she received when she opened a new account at a
first bank, wrote it to herself, and signed her friend's name on it. "It looked like my friend had written me
the $800 check." January 15, 1998 PSI Tr. at 9. The individual then cashed the bogus check, and deposited
the money into her credit union account. She "knew what I was doing was wrong," but she "needed the
money for the insurance to get...the truck covered." Id. at 10. Then, the individual wrote another bogus
check on an account at a second bank that she also cashed and deposited. When this second bank called to
tell her that her account was delinquent, she told them she had not written any checks. "I went in and told
them that...someone had stolen the checks from my purse in my office because that's where I had the
checks." Id. at 13. She repeated this same ruse when confronted by the first bank, and told them that
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someone had stolen her checkbooks from the second bank. Id. Finally, she tried to fool the police, "I went
in trying to pull it off that someone had stolen the checks," but confessed when the police told her she had
been recorded by a bank camera cashing two of the checks. Id. at 14.

These events happened scarcely over a year ago. They were the consequence and part of a pattern of
several years of financial irresponsibility and bad judgment. The individual intentionally committed
criminal acts, even though she knew they were wrong, and then she tried to lie her way out of trouble, not
once but three times (to each of the two banks and then to the police), when the web of suspicion began to
tighten around her. These crimes involve deception, and they directly impugn her honesty, reliability and
trustworthiness. They make me leery of the individual's claim that she has reformed her behavior. As the
DOE personnel security specialist stated at the hearing,"based on the recency of [the individual's]
actions...how does the DOE know that it's not going to recur?" Tr. at 66-67. It is too early for me to be
certain that the individual has learned her lesson. For example, she has not yet finished making restitution
to the banks for the fraudulent checks. As of the hearing, she had finished paying back $300 to the first
bank, and was about to start paying back the $1,300 she owed to the second bank. Tr. at 13. It is also
troubling that she has chosen to keep the truck, even while she canceled over $30,000 in debts in her
bankruptcy.

The DOE recognizes that bankruptcy is a legal means for resolution of financial problems. When
reviewing the security clearance of an individual that has filed for bankruptcy, the DOE's interest is in how
that individual reached the point at which it became necessary for his or her debts to be discharged. The
DOE's concern is whether there is a legitimate financial hardship or whether the bankruptcy resulted from
irresponsible behavior. See Personnel Security Hearing (Case No. VSO- 0041, 25 DOE ¶ 82,775 (1995),
aff'd, (Case No. VSA-0041), 25 DOE ¶ 83,005 (1996). In my view, the individual made a choice to cancel
her debts through the bankruptcy in order to keep a truck that a person in her financial position should
never have purchased. Under the circumstances, this choice had the effect of making the individual's other
creditors bear the cost of her truck. Her failure to make a more responsible choice is another reason why
the individual has not convinced me that her actions should be excused merely because her debts have
been discharged in bankruptcy.

I also find the nature of the individual's actions disturbing. The individual misused her official business
credit card to charge over $8,000 in unauthorized personal expenses, mostly to finance her former
boyfriend's gambling. The individual even gave her ex-boyfriend the PIN number to enable him to
withdraw money with this card. Tr. at 136. These charges were never repaid, and her obligation to repay
them was wiped out by her subsequent bankruptcy. This amounts to the unauthorized taking of money,
and avoiding responsibility for making restitution. It forcefully demonstrates that the individual has not
been honest and trustworthy. It also shows that the individual was too easily influenced by her former
boyfriend to violate the rules governing the use of her official credit card. The security program is based
on trust, and once an individual has breached that trust, a serious question arises as to whether that
individual can be trusted to comply with the security regulations. Personnel Security Hearing (Case No.
VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995). At this point in time, so soon after the individual's misuse
of her official credit card, I am not convinced that she can be trusted to resist the influence of people who
might attempt to pressure her to act contrary to the best interests of the national security.

In considering the factors enumerated in 10 C.F. R. § 710.7(c), I note that the individual was a young adult
at the time of the series of events that are described above, and there is some evidence which would lead
me to conclude that her financial problems began when she was naive and inexperienced. Like the
Director of the preprosecution diversion program, I see some favorable early signs that the individual may
not repeat her pattern of irresponsible spending and illegal acts. But I also agree with the DOE personnel
security specialist that based on her overall behavior pattern during the past several years, it is too early to
make the judgment that the individual can be trusted to obey the rules governing the protection of
classified information. In a case involving similar facts, another OHA Hearing Officer recommended
against restoring the clearance because only a short time had passed since the individual was charged with
fraud for writing bad checks. Personnel Security Hearing (Case No. VSO-0001), 24 DOE ¶ 82,751 (1994).
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The same result is warranted in the present case.

Based on the entire record in this proceeding, I conclude that the individual has engaged in conduct which
tends to show that she is not honest, reliable or trustworthy, and that she may be subject to pressure,
coercion, exploitation or duress which may cause her to act contrary to the best interests of the national
security. I find that she has not resolved all of the security concerns raised under 10 C.F.R. § 710.8(l).

For the reasons explained in this Opinion, I find that the individual has failed to show that restoring her
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I recommend that the individual's access authorization not be
restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy

of its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). The address to which submissions must be sent for purposes of serving them on the
Office of Security Affairs is as follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals

Date: February 1, 1999

(1)This program gives first offenders (persons with no prior criminal record) who have committed non-
violent, "white-collar" crimes, the chance to receive counseling, make restitution and/or perform
community service. The charges against them are held in abeyance while they are in the program. If a
participant successfully completes the program, no charges are filed and that person will avoid having a
felony conviction.



Case No. VSO-0241, 27 DOE ¶ 82,794 (H.O. Lipton February 26, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0241.htm[11/29/2012 1:34:29 PM]

Case No. VSO-0241, 27 DOE ¶ 82,794 (H.O.
Lipton February 26, 1999)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

February 26, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 6, 1998

Case Number: VSO-0241

This Opinion concerns the eligibility of XXXXX (hereinafter the individual) to hold an access
authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on testimony and other evidence presented in this
proceeding, the individual's suspended access authorization should be restored. As discussed below, I find
that the individual has not met his burden to bring forward sufficient evidence to show that his access
authorization should be restored.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter, informing the
individual that information in the possession of the DOE created substantial doubt pertaining to his
eligibility for an access authorization. In accordance with 10 C.F.R. § 710.21, the Notification Letter
included a detailed statement of the derogatory information.

The area of concern identified in the Notification Letter involves information that the individual has
demonstrated a pattern of unreliability and financial irresponsibility. This behavior is

subject to the provisions of 10 C.F.R. § 710.8(l) (hereinafter Criterion L). (2) According to the
Notification Letter, the individual declared bankruptcy twice in eight years, in 1990 and 1998. The letter
asserted further that rather than paying for government travel expenses charged on his government-issued
travel charge card, the individual used money received as reimbursement for the travel expenses to pay for
personal items, such as gasoline and groceries. This practice contributed to an outstanding balance on this
credit card of $7,194, which was included in the 1998 bankruptcy. The letter also indicates that the
individual charged to his government credit card restaurant meals for his family and a personal hotel stay
in his home town.
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The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that Letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the individual testified on his own behalf. He also presented the testimony of his mother, of
his supervisor, and of a secretary who worked in his division. The DOE Counsel presented the testimony
of a security specialist.

II. Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the information presented by the DOE Office
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R. § 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not like a criminal case, in which
the burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of
case, we use a different standard, which is designed to protect national security interests. A hearing is "for
the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of an access
authorization. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national
interest" standard for the granting of access authorizations indicates "that security determinations should
err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

III. Analysis

The individual in this case is a DOE employee who travels considerably in connection with his job. While
on travel status, he earns a significant amount of overtime pay, which on an annual basis is often equal to
his regular salary. (3) To pay for expenses associated with his government travel he has in the past used a
government-issued credit card. There is no dispute here with respect to the DOE's assertion that the
individual used his government credit card to charge personal expenses, used government reimbursement
monies to pay personal expenses, rather than pay government travel expenses and declared bankruptcy in
1990 and 1998. (4) Given these facts, I find that the DOE office properly invoked Criterion L in
suspending the individual’s access authorization. However, I am to consider evidence that mitigates the
Criterion L security concern. See 10 C.F.R. § 710.7(c). At the hearing, the individual brought forward
evidence for the purpose of mitigating the concern. (5)

A. Use of the Credit Card for Personal Matters

The individual states that he knew it was improper to use the government-issued credit card for purposes
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not related to government travel. Transcript of Personnel Security Hearing (hereinafter Tr.) at 120.
Nevertheless, he admitted that he used that card on 12 occasions to purchase restaurant meals for himself
and his family in his home town. Tr. at 119. See also Transcript of Personnel Security Interview
(hereinafter PSI Tr.) at 66. In addition, he admittedly spent three or four nights in a motel in his home
town, which he charged on the card. Tr. at 104; PSI Tr. at 41, 43. This stay was also not related to
government business. The individual explained that he had to charge those meals because he had no
money to feed his family. In connection with the motel stay, he testified that he had an argument with his
wife, and in order to keep his temper under control, he decided to leave home and stay in a motel. He
testified that he was intent upon leaving the situation “so that it did not explode.” Tr. at 112. Since he
allegedly had no cash or personal credit available to pay for the meals and the motel stay, he contends that
he needed to use the government card.

These excuses do not mitigate the security concern. The DOE's security concern here relates to the
willingness of a holder of an access authorization to abide by rules and regulations. If the holder of the
access authorization cannot demonstrate that he can be trusted to conform to the requirements of rules that
he has agreed to follow, it raises doubts about whether he will comply with regulations and rules
governing access to classified material. Personnel Security Hearing, 25 DOE ¶ 82,791 (1996). The
individual's motives in this case do not justify departure from adherence to established rules enacted
specifically to regulate the very conduct in which he engaged. Needing additional funds for the ordinary
expenses related to supporting one's family does not constitute an acceptable basis for disregarding those
rules. See Personnel Security Hearing, 26 DOE ¶ 82,780 (1997), aff'd Personnel Security Review, 26 DOE
¶ 83,019 (1997); Personnel Security Review, 26 DOE ¶ 83,010 (1996).

I also have a concern that in a time of family stress, the individual's reaction was to resort to a solution
that violated the rules, rather than one that did not involve improper use of the credit card. For example,
with respect to the hotel stay, the individual did not, at the time of the event, appear to reflect seriously
upon what other appropriate options might exist. He testified, “I did not stop to think of could I go here,
could I go there, could I do this....” Tr. at 112. His response to the marital argument gives rise to a further
concern about the individual's overall reliability and trustworthiness in adverse circumstances.

To mitigate the concern arising from improper use of the government travel card in the future, the
individual has stated that he has given up his use of that card. PSI Tr. at 51-52; Tr. at 109, 141. He intends
to use his own funds while on government travel, and then file for reimbursement. He proposes the use of
a debit card. Tr. at 109.

In my view, this proposal does not mitigate the security concern. Since the individual’s access
authorization has been suspended for the past few months, he has not recently been assigned to any duties
requiring travel. He has not shown that he is able to maintain a sufficient and stable bank account that he
will be able to draw on, and that will always be available to fund his government travel requirements. I
therefore cannot even begin to assess whether his proposal to pay for his travel expenses with his own
funds, rather than use a government credit card, is practicable.

Moreover, this statement of his intentions does not resolve the current concern related to improper use of
the card. I see here a repeated use of the credit card for personal reasons. As I stated above, the individual
admittedly used the card at least 12 times over a period of approximately eight months to pay for
restaurant meals for his family. (6) He spent three or four (successive) nights in a motel for personal
reasons, and used the card as payment. PSI Tr. at 41, 43. Thus, the improper use of the card was not a
single, isolated incident, but rather a pattern that the individual adopted when he found himself in a
difficult situation. At this relatively early stage, when the individual has not yet demonstrated a sustained
stable financial pattern, I do not view the assertion that he will not use the government-issued credit card
in the future as sufficient evidence to mitigate the overall security concerns arising from this pattern of
violation of established rules.

B. Bankruptcy
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As noted above, the DOE has a Criterion L concern involving the individual's filing for bankruptcy twice
in an eight-year period. The DOE recognizes that bankruptcy is a legal means for resolution of financial
problems. When reviewing the access authorization of an individual that has filed for bankruptcy, the
DOE's interest is in how that individual reached the point at which it became necessary for his debts to be
discharged. The DOE's concern is whether there is a legitimate financial hardship, or whether the
bankruptcy resulted from irresponsible behavior. Thus, filing for bankruptcy may not necessarily allay
security concerns about an individual's trustworthiness and reliability, if an employee has engaged in
financial behavior that is irresponsible. Personnel Security Hearing, 25 DOE ¶ 82,805 (1996).

The individual offers three explanations for the financial downturn that led to the 1998 bankruptcy. (7)
First, he provided financial assistance to his mother after his father died. Second, for a period of time, he
did not receive his accustomed overtime pay. Third, he contends that his government travel credit card was
charged with approximately $11,900 in unauthorized expenses, which he unwittingly attempted to pay in
full. As discussed below, I do not find that these explanations mitigate the security concerns associated
with his declaration of bankruptcy.

1. Lack of Overtime Pay and Financial Assistance to Parent

As the individual explains it, during the week of Christmas of 1996, he encountered a slow period for out-
of-town trips, and thus he was able to earn no overtime pay. Then, in January 1997, he underwent a week
of psychological and physical testing. During this time he was unable to travel and earn overtime pay. In
March 1997, his father died and the individual began to help his mother pay some of her bills. In that same
month he failed a quarterly physical fitness test and therefore could not undertake any government travel.
He purportedly lost access to overtime pay until June 1997, when he passed the test. He claims that, under
these circumstances, lacking his normal overtime pay, he was unable to make his credit card payments,
and began to fall very far behind in his debt payment. He states that he never recovered from the events of
1997, and ultimately declared bankruptcy in 1998. Tr. at 79-83.

I am not persuaded by these assertions. The record indicates that prior to the bankruptcy, the individual
provided his mother with approximately $50 to $100 per month for about 12 months. Tr. at 37-38. This
amount does not appear to be large enough to cause the bankruptcy. Moreover, there was only a three-
month period during which he had no access to overtime and was also assisting his mother. Tr. at 79-82.
The individual’s explanation of these events is therefore unconvincing.

The individual also testified that Christmas time is not normally a travel period for him. Tr. at 77-78.
Further, during January of each year he undergoes psychological and physical testing and does no
traveling. Therefore, he is aware of the fact that there will be no overtime pay during these times.
Moreover, the individual regularly undergoes two weeks of tactical training during the first quarter of the
year. Tr. at 80. No travel is possible during that time. Consequently, he is accustomed to receiving no
overtime pay for several weeks during the first quarter of each year. In fact, he testified that he took steps
to prepare financially for this yearly occurrence. Tr. at 78-79. According to the individual, at other times
during this period of 1997 there were simply no travel assignments. Referring to the sporadic nature of
overtime and job-related travel, he admitted, “one day it’s feast, the next it’s famine.” PSI Tr. at 16.

In sum, the financial hardships alleged here amount to the following. The individual gave his mother about
$100 per month for several months. He was without overtime pay for about six months, but this includes
normally “dry periods” that were anticipated by the individual. Since the individual seems to have
expected some periods in the year when he would not receive overtime, I am not persuaded that the
absence of travel time he refers to caused him to declare bankruptcy. I am aware that he was unexpectedly
not able to travel and earn overtime for a three-month period, due to failing the physical examination.
Nevertheless, all in all, he has not persuaded me that these events, even when taken together, were so
severe as to result in bankruptcy. (8)
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2. Unauthorized Credit Card Charges

The individual further claims that his government credit card account was charged with some debts that he
did not incur or authorize. He alleges that these charges must have been made by someone else. Tr. at 89.
In support of this contention, he has submitted government travel vouchers and DOE time and attendance
sheets, showing that some charges made in his home town with his government credit card were made on
dates that he was out of town on travel. He also refers to these vouchers and attendance records to support
his claim that some out-of-town charges were made while he was at home. He further alleges that he did
not take some cash advances that were attributed to his government credit card. Individual's Exh. 4(a). The
total amount of the allegedly improper charges is approximately $11,900. The individual’s position is that
had he not been attempting to pay his full government credit card bill, including the unauthorized charges,
and had he instead paid his personal credit card bills and other debts, he might not have been forced into
bankruptcy. Tr. at 91. (9)

The travel vouchers and DOE time sheets confirm charges for hotels and restaurants in sites far away from
the individual's actual location. I am therefore inclined to believe that the individual himself may not have
charged the relevant items noted on the monthly government credit card statement. (10)

However, the individual has not convinced me that he was not in any way involved in authorizing or
allowing the charges to be made. As an initial matter, as indicated above, in these administrative review
cases, it is the burden of an individual seeking to restore his access authorization to mitigate security
concerns expressed by a DOE security office. Merely presenting a plausible exculpatory explanation for
the concerns is not sufficient. See Personnel Security Review (VSA-0126), 26 DOE ¶ 83,018 (1997);
Personnel Security Review (VSA-0051), 25 DOE ¶ 83,012 (1996). In the present case, the individual
claims that in instances in which he was not at the site where government credit card charges were made,
the charges must be fraudulent. While this is a conceivable explanation, it is not the only possible
explanation. For example, the individual could have allowed family and friends to use the card in his
home town, even while he was on official travel. The individual has come forward with no information to
corroborate his position that the charges were fraudulent.

Similarly, the individual states that some Automatic Teller Machine (ATM) withdrawals were made from
banks in his home town while he was out of town. The individual claims that since these withdrawals
could be made without his presence, “it is sufficient to support that all of the suspected ?misuse’ [of] ATM
withdrawals could have been and were made by someone other than [the individual].” Submission dated
February 2, 1999.

This argument is also without any support. There is no evidence for the individual’s basic premise that
ATM withdrawals could have been made without using an ATM card. I do not find credible the position
advanced here that ATM withdrawals were made without the use of the card and without the individual’s
knowledge or consent. In sum, I find that the individual has failed to offer sufficient support for contention
that there were unauthorized charges posted to his government credit card account.

I also do not find credible the individual’s contention that he did not notice the supposedly unauthorized
charges when they appeared on his monthly statements. The individual claims that the unauthorized
charges took place over the period September 1997 through April 1998. This is a significant period of
time. I am not persuaded by the apparent contention here that during this eight-month period, the
individual did not notice that his government credit card bills were consistently much greater than the
travel reimbursements that he was receiving. I cannot believe that the individual failed to review his
monthly credit card statements, notice the allegedly improper charges and register the appropriate
complaints with the credit card company.

The allegedly unauthorized charges were for significant amounts. For example, in April 1998, there were
charges of approximately $1,300 attributed to this individual's government credit card account. DOE Exh.
1. The individual claims that he did not travel during the time that the charges were made. Individual's
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Exh. 4 (a), (b) and (c). I do not find credible the individual's position that he did not notice these charges
of $1,300. (11)

Further, in a Personnel Security Interview, the individual stated that prior to becoming delinquent on the
credit card in 1998, he “always kept track with [American Express], I always called American Express to
find what my balance was.” PSI Tr. at 36. Based on his assertion that he generally monitored his credit
card bills, I cannot accept that he suddenly was unaware of large unfamiliar expenses charged to his
account. (12)

As a further matter, there was testimony by the secretary for the individual’s section that the individual on
several occasions complained to her that he was being billed for charges made by another DOE employee
with the identical surname. Tr. at 66. Thus, I believe that the individual was already especially vigilant
about his credit card bills. I am simply not convinced by his position that he paid no attention to his credit
card statements, and was totally ignorant of the thousands of dollars of unauthorized charges. In fact, the
individual has given no plausible explanation for failing to notice the unauthorized charges. See Tr. at 132-
33.

Moreover, even if I were to accept the contention here that some of the credit card charges were
improperly attributed to the individual and that he was unaware of them, this argument does not mitigate
the security concerns. The individual’s allegation that he failed to review his monthly statements for a
significant period and to detect the improper charges, in and of itself creates a security concern. It suggests
to me a lack of responsibility and reliability about financial matters. This constitutes a further concern
under Criterion L.

As is evident from the discussion above, I find that the individual has not brought forward information that
persuades me that his bankruptcy was caused by legitimate financial hardship.

I also cannot find that the individual has demonstrated a new pattern of financial responsibility that
mitigates the serious concerns associated with his financial behavior here. The individual declared
bankruptcy approximately eight months before the hearing. This is not a sufficient period of time for me to
conclude that the individual has shown a sustained, responsible financial pattern from which I could
determine that recurrence of the past behavior is unlikely. Personnel Security Review, 26 DOE ¶ 83,019
(1997).

Moreover, the individual has not brought forward any significant evidence demonstrating that he will be
able to manage his finances in the future. He has asserted that “there will be no more credit cards, period.”
PSI Tr. at 51-52. See also Tr. at 109, 141. I am not convinced by his stated intention to maintain a sensible
budget and to avoid the use of credit cards in the future. Indeed, the individual indicated at the hearing that
he has recently acquired a new credit card, which is charged with the amount of $300. This credit card is
being used solely to finance a set of instructional video tapes on the subject of managing personal
finances. Tr. at 109.

I am troubled by the fact that so soon after declaring bankruptcy and stating that he would no longer use
credit cards, the individual has once again turned to the use of credit. I see an unfortunate resumption here
of the individual's previous pattern of making purchases through credit, rather than finding solutions that
do not involve credit. For instance, in this case, the individual might have sought free financial counseling
through the DOE's Employee Assistance Program or other consumer credit counseling programs. See Tr.
at 47. There are free and modestly priced community-based programs through which persons experiencing
financial difficulties can receive counseling on how to manage personal finances. The individual did not
pursue that course of action. Tr. at 125.

As further evidence of financial responsibility, the individual states that he intends to repay the bankruptcy
debts. Submission dated February 2, 1999. There is some evidence that the individual is continuing to
make car payments on two vehicles. Indiv. Exh. 5. He has also indicated his intent to continue payments
on some other household items. It appears that the vehicles and other items would have been repossessed
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as part of his bankruptcy proceeding, had he not agreed to continue making payments. DOE Exh. 3. I do
not believe that this stated intention of repayment in and of itself constitutes significant evidence of
financial responsibility through debt repayment. At this point, it only indicates that in exchange for
keeping the personal property in question, he is willing to continue to make monthly payments. He has not
shown repayment of debts that do not involve retention of personal items.

I cannot find that the individual has demonstrated financial responsibility merely through assertions of the
intention to repay the debts discussed above. All in all, I find that the individual has not shown that he has
achieved financial stability or demonstrated responsibility with respect to his personal finances.

C. Improper Use of Travel Reimbursement Monies

The Notification Letter indicates that the individual improperly used funds that were remitted to him as
reimbursement for government-related travel expenses. This is based in part on the fact that, as stated
above, at the time of the bankruptcy, there was an unpaid balance of approximately $7,000 charged to the
credit card.

The individual has admittedly used travel reimbursement money to pay for personal expenses. PSI Tr. at
50, 53. The individual explains that on some occasions he paid the credit card expenses with his own funds
and then reimbursed himself with the government monies. Tr. at 75-76; PSI Tr. at 60-62. In principle, I
see no serious security concern with that practice. The security concern here is the ultimate failure to pay
off the credit card balance in full, not the particular way in which the individual managed the
reimbursement funds. Based on the sizable unpaid credit card bill, I believe that the individual did not use
either the reimbursement funds or his own funds to pay that bill. This disregard for the debt indicates
financial irresponsibility and does constitute a security concern.

I recognize that the individual now maintains that the sizable credit card balance is due to the unauthorized
charges, for which he claims he did not receive reimbursement, and which he allegedly attempted to pay
off. He contends that he simply could not keep up with the payments due on all of these charges.
Submission dated February 2, 1999. However, as I stated above, he has not persuaded me that he was
unaware of the charges, or that they were in fact unauthorized. He has also not shown the level of
payments on the travel card that he was making, and established that he was in fact attempting to pay off
the allegedly unauthorized charges. Thus, the individual has failed to mitigate the security concerns
associated with his failure to pay the travel card bills.

V. CONCLUSION

In the above analysis I have found that there is significant derogatory information in the possession of the
DOE which raises serious concerns under Criterion L as to the eligibility of this individual for access
authorization. I have also found that the individual has failed to bring forth sufficient evidence to mitigate
the security concern. I am therefore unable to find that restoring the individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.
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Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: February 26, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Derogatory information covered by Criterion L includes information that an individual has “[e]ngaged
in any unusual conduct or is subject to any circumstances which tend to show that the individual is not
honest, reliable , or trustworthy; or which furnishes reasons to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security. Such conduct or circumstances include. . . a pattern of financial
irresponsibility . . . .”

(3)For example, the individual stated that in 1997, he earned about $33,000 in overtime pay. Transcript of
Personnel Security Hearing at 72.

(4)The 1998 bankruptcy filing indicates that the individual had approximately $77,000 of unpaid debts.

(5)The individual also submitted a written statement giving explanations of his actions as part of his
attempt to mitigate the concern. Submission dated October 2, 1998. These explanations were expanded
upon at the hearing.

(6)DOE Exhibits 1 and 2 indicate that there were approximately 35 restaurant charges posted to the
individual’s government credit card account in his home town. The individual admits to only 12 personal
uses and claims that the others were fraudulent. As discussed below, I find no support for that assertion,
and I am not convinced that all of the other charges were in fact unauthorized by him, as he contends.

(7)With respect to the earlier bankruptcy, the individual states that in 1990, shortly after leaving the
military, he was forced to file for bankruptcy, due to the fact that his income decreased by about 30
percent, but his expenses increased. Submission dated October 2, 1998.

(8)At the hearing, the individual introduced into evidence a report prepared by the DOE , indicating that
employees holding the same position as the individual tend to rely on significant amounts of overtime pay.
Tr. at 13; Individual’s Exh. 1. Even if this is true, as discussed below, I am not convinced that the report
mitigates the security concerns expressed about the individual.

(9)This evidence regarding improper charges was first raised and introduced at the hearing. Thus, there
was no real opportunity for me or the DOE counsel to review the material, assess whether it supports the
individual’s claims, evaluate its relevance and prepare to examine the individual at the hearing on this
issue. See Tr. at 93-94, 96, 126, 132, 136. The DOE counsel and the individual’s attorney filed post-
hearing submissions setting forth their conclusions as to the legal significance of the new material.
Nevertheless, the individual was not subjected to meaningful examination or cross examination on this
evidence. This certainly reduces the weight I can give to the conclusions he asks me to draw regarding this
evidence.

(10)There are some charges made on weekend days, when it was possible for the individual to have
traveled from home to the cities in which the charges are posted.

(11)The attorney for the individual argued that they did not become aware of any of the unauthorized
charges until shortly before the hearing. Tr. at 89, 94. This was more than six months after the $1,300
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charges were assessed.

(12)Referring to his government travel account, the individual did indicate that “somewhere along the line”
he “lost track of it.” PSI Tr. at 37. He did not explain exactly when or why. This vague statement does not
persuade me that he actually did fail to keep track of this account.
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April 2, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 19, 1998

Case Number: VSO-0242

This Opinion considers the continued eligibility of XXXX XXXXXX (the individual) for access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." The individual is
employed by a Department of Energy (DOE) contractor.

This case involves an individual who for the past ten years has been in the process of a personal
transformation. Prior to October of 1989, the individual had been involved in several incidents of domestic
violence, used a substantial amount of illegal drugs, provided false information to DOE, and frequently
drank an excessive amount of alcohol. In October of 1989, the individual became a “born-again
Christian.” The individual’s “spiritual awakening” marked the beginning of a gradual process of
transformation. During this process, the individual has increasingly focused on spiritual matters, providing
service to others, and his family responsibilities. As his commitment to these positive activities increased,
the individual has been able gradually to eliminate his negative behavior patterns. By the time of the
hearing in January of 1999, the individual was described by a counselor at his church as “a moral man
who loves his family and serves God as best he can and exercises sound judgment.” Transcript of Hearing
at 142 (Transcript).

In July of 1991, motivated by a sense of moral obligation, the individual “confessed” to a DOE personnel
security specialist that he had used a variety of illegal drugs before October of 1989, and had also used
marijuana on two occasions between October of 1989 and June of 1991.(1) Later, the individual
“confessed” that he had violated a drug certification by taking “two tokes” of a joint of marijuana in
1996.(2) Based solely on information obtained from the individual during these confessions, the agency
suspended the individual’s access authorization. As detailed below, because of the existence of mitigating
circumstances, it is my opinion that the individual's access authorization should be restored.

I. PROCEDURAL BACKGROUND.

file:///persecc.htm#vso0242
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On September 15, 1998, DOE issued a Notification Letter that suspended the individual’s access
authorization on the grounds that derogatory information created a substantial doubt concerning his
continued eligibility for access authorization under 10 C.F.R. § 710.8(k) and (l) (Criterion K and Criterion
L).(3) Under Criterion K, the Notification Letter stated that the individual had disclosed that he had used
marijuana in 1996, and had previously disclosed that he had used a variety of illegal drugs between 1979
and 1991.(4) Under Criterion L, the Notification Letter indicated that the individual had admitted that he
had used marijuana after he had signed a drug certification, and that he was aware of the DOE policy
prohibiting the use of illegal drugs.

On October 19, 1998, the individual requested a hearing regarding his eligibility for an access
authorization. At the hearing, DOE presented the testimony of a personnel security specialist and a former
personnel security analyst. DOE also submitted the report of a psychiatrist who examined the individual at
DOE's request, as well as other documentary evidence. The individual testified on his own behalf, and
presented the testimony of his church counselor, who was certified as an expert witness, his former wife,
and two longtime close friends. The individual also submitted documentary evidence.

II. FINDINGS OF FACT.

Many of the material facts of this case are not in dispute. It is uncontested that the individual admitted to a
DOE personnel security specialist that he had used a variety of illegal drugs before 1989, and had smoked
marijuana on two occasions between 1989 and 1991. It is also uncontested that the individual admitted that
he had violated a 1992 drug certification by his one-time use of marijuana in 1996. Similarly, it is
undisputed that, in the absence of the individual’s admissions, it is unlikely that DOE would have learned
of the individual’s use of illegal drugs or breach of the drug certification. Further, it is uncontested that the
individual is not currently using illegal drugs and that, at the present time, he does not have a substance
abuse disorder or other mental illness that requires rehabilitation.

A. The Individual’s Conduct Before October of 1989.

The individual has been employed by a DOE contractor since 1978, and was granted a clearance in 1979.
Transcript at 23. As detailed below, before October of 1989, the individual had used a variety of illegal
drugs, drank an excessive amount of alcohol, provided false information to DOE, and been involved in at
least three incidents of domestic violence.

1. The individual’s use of illegal drugs and alcohol

While at college, the individual started to smoke marijuana and drink beer. At that time, the individual
would usually purchase marijuana once a month, and during school vacations would sometimes use the
drug on a daily basis. Moreover, approximately every two weeks, the individual would drink beer until he
was intoxicated. Between the time that he left college and 1986, the individual used very little marijuana
and alcohol. However, between 1986 and 1989, the individual increased his marijuana use and
consumption of alcohol because he was depressed as a result of marital difficulties. In April of 1989, after
the individual separated from his wife, he attended Alcoholics Anonymous meetings, and abstained from
using mood altering substances for nine months. DOE Exhibit 3; DOE Exhibit 4.

Between 1979 and 1986, in addition to marijuana, the individual used cocaine (six times), LSD (three
times), psychotropic mushrooms (four to five times), speed (two or three times), and hashish (six times).
DOE Exhibit 3.

2. The individual provided false information to DOE.

In 1985, the individual provided false information to DOE when he completed a Personnel Security
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Questionnaire (PSQ) and indicated that he had never used illegal drugs. DOE Exhibit 1. The individual
made this misrepresentation during a routine re-investigation of his security clearance. Transcript at 23-25.

3. The individual was involved in three incidents of domestic violence.

Between 1985 and 1989, the individual was involved in at least three incidents of domestic violence. First,
in November of 1985, the individual assaulted his (now former) wife. According to the police report, the
individual knocked his wife to the floor and kicked her. She was treated at a hospital for cuts, abrasions
and bruises. Although she did not file charges, the individual’s wife told the police that she had previously
been assaulted by her husband on two occasions. Second, in September of 1987, the individual called the
police and reported that his wife had a rifle and was waiting for him behind a door. According to the
police report, the individual’s wife stated that she was armed because her husband had assaulted her in the
past, and she was afraid that he would beat her again. No charges were filed as a result of that incident.
Third, in April of 1989, the individual came home drunk, and, in response to a question from his wife,
began to argue and beat her with a strap. According to the police report, the individual pulled the
telephone out of the wall to prevent his wife from calling the police. The fight lasted for two hours, and
the individual’s wife was subsequently treated for welts and bruises at a hospital. As a result of this
incident, the individual was arrested and charged with assault and battery. Later, however, the individual’s
wife dropped the charges, and the case was dismissed. DOE Exhibit 13 at 9-10; DOE Exhibit 3 at 11.

B. The Transformational Process.

1. In general.

In October of 1989, motivated by remorse over his previous misconduct, the individual became a “born-
again Christian.” Transcript at 111-112. As detailed below, the individual’s “spiritual awakening” marked
the beginning of a gradual process in which he has transformed almost every aspect of his life.(5) The
individual’s transformation did not occur “overnight.” Moreover, the individual’s growth has not
proceeded in a linear pattern of positive changes occurring at a uniform rate of speed. Rather, the
individual has experienced erratic spurts of change wedged between fairly long periods of quiescence in
which he adjusts to these growth spurts. Additionally, as a prelude to additional growth, the individual has
also experienced brief regressions. See Transcript at 177-178.

2. The individual slowly changed his attitude and behavior towards the use of illegal drugs.

At the time of his spiritual awakening, the individual was not unequivocally committed to a drug free
lifestyle. In fact, between October of 1989 and June of 1991, the individual smoked marijuana on two
occasions. DOE Exhibit 3. However, soon after he used marijuana in June of 1991, the individual made
substantial progress in his transformation from a drug-user to a person who is deeply committed to a
spiritually- based drug-free lifestyle. Indeed, except for smoking a small amount of marijuana in 1996, the
individual has been drug free since 1991. Transcript at 176.

a. In 1991, the individual confessed his use of illegal drugs to DOE.

Within weeks of the time that he used marijuana in 1991, the individual confessed to DOE that he had
used illegal drugs. DOE Exhibit 3. Initially, the individual completed a Personnel Security Questionnaire
(PSQ) and admitted that, among other things, he had used marijuana between 1987 and 1989. The
individual was required to complete this PSQ as part of a routine re-investigation of his security clearance.
Transcript at 24-26; DOE Exhibit 2. Subsequently, in July of 1991, when the individual was questioned
about his responses to the PSQ at a Personnel Security Interview (PSI), he told the personnel security
specialist (security specialist) that he had used a variety of illegal drugs between 1979 and 1989, and had
smoked marijuana on two occasions between 1989 and 1991.(6) DOE Exhibit 3.
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The individual also told the security specialist that he had become a “born-again” Christian in 1989. The
individual indicated that he was motivated by his religious belief to “get everything in the open.” DOE
Exhibit 3 at 93-96. He also told the security specialist that he could not change what happened, but he
could “set things straight.(7) DOE Exhibit 3 at 94. After the security specialist told the individual that the
use of illegal drugs could jeopardize his employment, the individual stated that he would abstain from
using illegal drugs in the future. The individual also indicated that he would remain drug-free because of
his involvement with the church, as well as his desire to continue as the custodial parent and to support his
children. DOE Exhibit 3 at 54-66, 81.

After the PSI, the personnel security specialist stated that the individual “appeared to be truthful.” DOE
Exhibit 4 at 3. She noted that if the individual had not admitted his use of illegal drugs in response to a
question on the PSQ, DOE would not have become aware of it. Based on the individual’s past illegal drug
use, the personnel security specialist recommended that the individual be re-interviewed, advised of DOE
drug policy and asked to sign a Drug certification.(8) DOE Exhibit 4 at 4-5.

b. The 1992 PSI and the drug certification.

At a PSI conducted in 1992, the individual was again questioned concerning his use of illegal drugs.
Transcript at 32-34. At this PSI, the individual stated that he had not used any illegal drugs since the last
PSI, and that he has a “firm belief,” based on his faith and involvement with the church, that he will not
use illegal drugs in the future. The individual explained that he now serves as the children’s minister in his
church, and it would be hypocritical for him to preach abstinence to children while using illegal drugs.
Moreover, the individual stated that he is also motivated to remain drug-free by his desire to be a good
parent. The security specialist then explained DOE policy on the use of illegal drugs, and the individual
agreed that he would sign a drug certification.(9) Exhibit 9. Based on the signed drug certification, as well
as the other information provided at the PSI, the personnel security analyst concluded that the security
concerns raised by the individual’s past use of illegal drugs and other misconduct had been resolved, and
recommended that the individual be permitted to retain his access authorization. DOE Exhibit 10.

c. In 1996, the individual used marijuana in violation of the drug certification and subsequently
confessed his misconduct to DOE.

In December of 1996, while visiting family in California, the individual took “one or two hits” of
marijuana from a “joint” when it was passed to him. At the time of this incident, the individual was
playing pool in the garage with his brother and some of his brother’s friends. The individual stated that he
felt something snap, and had a strong feeling that he was committing a sin. DOE Exhibit 13 at 17-18.

In 1998, during a routine re-investigation of his security clearance, the individual told a security
investigator about this incident. As a result of this disclosure, the individual was interviewed at a PSI.
Transcript at 35; DOE Exhibit 7. During this PSI, the individual told the security specialist that he had
used a small amount of marijuana on one occassion, and expressed remorse for his behavior. The
individual stated that he is a leader in his church, and that he considers his conduct to have been morally
wrong. The individual also stated that he has not used any other illegal drug since he signed the drug
certification in 1992. DOE Exhibit 7 at 12-17; DOE Exhibit 16. Based on the individual’s admitted
violation of a drug certification, the security specialist recommended that the individual’s access
authorization be suspended. Transcript at 35-36.

C. The DOE Psychiatrist Concludes that the Individual Does Not Currently Have A
Substance Use or Other Psychiatric Disorder.

DOE requested that a psychiatrist provide the agency with an assessment of the individual’s judgment,
trustworthiness and reliability. In response to this request, a psychiatrist interviewed the individual,
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reviewed his records, and prepared a report. Transcript at 36; DOE Exhibit 13. In his report, the
psychiatrist found that, in 1986 and at the present, the individual has not meet met the criteria set forth in
the Diagnostic and Statistical Manual of the American Psychiatric Association, IVth Edition (DSM-IV),
for any substance use or other psychiatric disorder.(10) In the absence of an illness or a mental condition,
the psychiatrist concluded that the individual’s judgment, trustworthiness or reliability should not be
evaluated as a mental health or substance abuse issue, but rather must be resolved as a question of
national security. DOE Exhibit 13 at 19-23.

D. The Security Concerns Raised by the Individual’s Conduct.

At the hearing, a security specialist testified that a security clearance should only be awarded to an
individual who demonstrates honesty and trustworthiness. The security specialist further testified that an
individual who violates a drug certification demonstrates a lack of trustworthiness. She stated that the use
of drugs is a crime, and an individual who violates a criminal statute has a greater propensity than others
for violating a security regulation. Moreover, a drug certification is a promise made by an individual to
DOE, and when an individual violates a drug certification there is a breach of trust. The security specialist
further testified that, in this case, the use of marijuana reflects the individual’s lack of judgment because
DOE had already allowed the individual to mitigate the security concerns associated with illegal drug use
when he was permitted to sign the drug certification in 1992, and retain his clearance. She stated that the
individual’s lack of judgment is further evidenced by the fact that he used marijuana even though he had
been fully informed of the consequences of violating the drug certification. The security specialist also
expressed her opinion that the individual’s honesty in disclosing his past illegal drug use to DOE does not
offset these security concerns because the individual has continued to use illegal drugs despite the fact that
he claims to believe that such conduct is immoral. Transcript at 46-56; 85-87.

E. The Individual’s Testimony at the Hearing.

At the hearing, the individual testified that he had become a “born-again” Christian because of the remorse
that he felt over his past misconduct. Transcript at 111-112. Since that time, the individual explained, he
has been doing “a progressive and improving Christian walk.” Transcript at 177. By referring to the
testimony of the other witnesses, the individual indicated that he has changed his life by substituting
positive activities for his negative behavior patterns.(11) Transcript at 176-177.

Moreover, except for “taking two tokes of a joint” in December of 1996, the individual stated that he has
not used illegal drugs since 1991. Transcript at 176. To support his testimony, the individual submitted the
results of six drug tests administered between 1996 and the time of the hearing in January of 1999.(12)

Transcript at 102-109; Individual’s Exhibit A; Exhibit B; Exhibit C; Exhibit G; Exhibit H.

The individual discussed the personal significance of his violation of the drug certification in 1996. He
stated that from 1991 until 1996, he had been drug-free and “doing a very consistent, steady walk in my
Christian life.” Transcript at 177-178. However, in December of 1996, he stumbled when he used
marijuana in violation of the drug certification:

I made a bad mistake. I don’t know if it would be clinically termed a complete backslide, but it was
definitely a stumble that I again, instantly regretted.

Transcript at 178.

The individual refers to this “stumble” as a “wake-up call,” and he testified that it has made him focus on
the importance of avoiding future mistakes by focusing on the consequences of his actions:

That event . . . was a wake up call to me that it is possible to fall, it is possible to stumble, especially when
you are not prepared to make those decisions instantly. I feel now that I have learned exponentially from
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that event to the point where I feel I would not make the same mistake again.

Transcript at 178.

The individual also testified about the profound impact these events have had on his life:

Since that time I have made it a point to make every single thought, decision and action that I do now, to
make myself even more aware than ever before as far as what I do, is it right? In fact, that’s why I wear
this bracelet, it says "WWJD," that means "what would Jesus do?"

Transcript at 178.

It is difficult to describe in words the profound impact this event has had on my life. In fact, it has been a
life-changing moment that prompted me to seek out and become involved with an accountability group in
my church . . . . This and other church activities have helped me to not only maintain a clean and sober
lifestyle, but to understand what it means to be a man of integrity, and to tell the truth no matter what the
cost, and in this case possibly the cost of my job which I have held dearly for 20 years.

I truly regret this stupid decision I made approximately two years ago, but I will never regret that I told
the truth and confessed it.

Transcript at 189-190.

The individual testified that he was not coerced or influenced by others to use marijuana in 1996.
Transcript at 178,189-190. He also testified that he is motivated to remain drug-free by his love for his
family, and his desire to serve in his church and to continue to work for his employer. The individual
expressed remorse for his conduct, and stated that he has consistently told others that he had made a
serious mistake. Transcript at 186-187.

F. The Counselor’s Expert Testimony.

The head counselor at the individual’s church testified as an expert witness. He has a master’s degree in
counseling, and has had substantial experience counseling people who have had a history of substance
abuse problems.(13) Transcript at 125-127.

The counselor has known the individual since 1996. During the first year of their relationship, they had
formal weekly meetings to discuss the individual’s personal and family issues. The counselor testified that
the individual has told him about his past use of illegal drugs, including his 1996 use of marijuana in
violation of a DOE Drug Certification. Transcript at 125-127.

The counselor described the individual as “a moral man who loves his family and serves God as best he
can and exercises sound judgment.” Transcript at 142. The counselor reported that the individual attends
church regularly and is “one of the ten percent of the people” who do “ninety percent of the work.”
Transcript at 134. He also testified that the individual has a good reputation for trust, honesty and good
judgment within the church community, and, as the single parent of two teenage boys, tries to set an
example for his children. Transcript at 131-134.

The counselor stated that the individual’s judgment and reliability have been solid, and that he is also a
steadfast participant at church which demonstrates that the individual has changed his lifestyle and
thinking because he is involved with a different universe of influence and friends. Transcript at 133-134.
The counselor stated that, although the individual has made mistakes, he can be trusted with classified
information. He emphasized that the individual’s good judgment is based on a “moral compass,” and a
desire to do the best he can. Transcript at 143.

The counselor testified that the individual’s drug use does not change his opinion concerning the
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individual’s judgment. The counselor stated that people who are addicted to drugs are untrustworthy.
However, in the absence of an addiction, a person’s use of illegal drugs will not, by itself, render a person
untrustworthy. The counselor stated that the individual has never been addicted to illegal drugs, and that
he had done drugs in the past to mask pain, and when people use drugs to cope with pain, it does not
change their character or their truthfulness. The counselor expressed his opinion that the individual’s use
of drugs is not relevant to a determination of his trustworthiness. Transcript at 128-130.

Because he is aware of the high standards that the individual sets for his family, the counselor expressed
surprise that the individual violated the drug certification by using marijuana in 1996. Transcript at 127.
The counselor characterized the individual’s use of marijuana as a mistake that the individual regrets, and
not reflective of his lifestyle. Although he does not have a good explanation for the individual’s use of
marijuana, the counselor speculated that the individual was probably surprised when the drug was offered
to him, and he made a bad choice. The counselor stated that he thinks the individual’s poor judgment was
influenced by the fact that he was removed from his normal environment. Based on the changes that the
individual has made in his lifestyle, the counselor thinks that there is a low risk of future drug use.
Transcript at 128, 132, 136, 139.

The counselor reported that the individual had attempted to heal the breach of trust caused by his violation
of the drug certification. The counselor stated that the individual’s confession is a critical element in
reestablishing trust, and that the individual had confessed his drug use to DOE in an effort to rectify his
mistake. He stated that, because DOE would not have discovered this drug use absent a confession, many
people would have lied or failed to disclose such conduct. The individual, however, felt that he had a
moral obligation to disclose this information in order to maintain a clear conscience before God. The
counselor indicated that the people at church are proud of the individual for telling the truth. Transcript at
136-137. The counselor further stated that the individual’s admission of guilt and expression of remorse
demonstrate that he has accepted responsibility for his actions, can learn from his mistakes and move on.
Transcript at 144. The counselor stated under the totality of the circumstances, the individual has acted in
a very moral way that is consistent with his character. Transcript at 137.

The counselor testified that the individual’s use of marijuana in 1996, and the events that flowed from that
drug use, have served as a “wake up call” for the individual. Based on the individual’s reaction to these
events, the counselor stated that he would be “flabbergasted” if the individual were to use illegal drugs
again. Transcript at 144- 147.

G. The Individual’s Former Wife.

The individual’s former wife testified that they have been divorced for eleven years. She described the
individual as a very good father and extremely involved with his children. She also indicated that the
individual had encouraged her to become more involved with her children by requesting that she move to
the area where he lives with their sons. In 1997, she complied with his request, and she stated that they are
now parenting their children together. The individual’s former wife testified that they are now friends, and
see each other once or twice a week, go to the movies, have dinner, and do things with their children. The
individual’s former wife testified that since she returned to the area, she has not known the individual to
use illegal drugs or to drink excessively. She also testified that the individual is very involved in church
activities, has a close relationship with the pastor, and has many friends from church. She stated that the
individual has "made great improvements" in his life, and changed the "bad parts." Transcript at 161. In
conclusion, the individual’s former wife stated that the individual’s transformation has been "wonderful."
Transcript at 158-162.

H. The Individual’s Friends.

Two close friends of the individual also testified on his behalf. The first witness stated that he met the
individual at work, has been acquainted with the individual for twelve years, and has been close friends
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with the individual for five years. This witness described his relationship with the individual by saying that
they “hang out” together. The witness testified that he eats lunch with the individual, and that they also
play golf and softball and watch sports on television. He testified that the individual spends his free time
with his family, at church, or helping others. This witness also stated that he was surprised when the
individual told him that he had used marijuana in 1996, because he had never known the individual to use
illegal drugs or associate with people who appeared to be drug-users. The witness indicated that the
individual appeared upset when they discussed his 1996 drug use, and that the individual said that he
would never use illegal drugs again. The witness testified that the individual is usually very dependable
and has good judgment. Transcript at 114-124.

The second witness testified that he has worked with the individual for ten years, and that, after they saw
each other at church three or four years ago, they had become good friends. This witness testified that he
now sees the individual more frequently at church than at work. The witness also stated that he and the
individual are “accountability brothers”- Christian men who help one another to develop integrity and
grow in accountability. The witness stated that, as accountability brothers, they meet with two other men
on a weekly basis to encourage each other. The witness testified that, as the individual’s accountability
brother, he has seen the individual grow. This witness also testified that the individual has a gift for
helping people, stating that “whenever someone needs help, he’s like the first one to volunteer.” Transcript
at 150. He said that the individual has spent substantial time and effort serving as a “big-brother” to a
fatherless boy, and assisting a woman who is wheel-chair bound. The witness stated that the individual
had told him that he had made a mistake when he used marijuana in December of 1996, and the witness
also stated that he was surprised by the individual’s use of drugs in 1996. The witness also stated that the
individual has a very strong work ethic. Transcript at 147-158.

III. ANALYSIS.

As detailed below, based on my examination of the evidence and my assessment of the credibility and
demeanor of the witnesses, I find that the security concerns caused by the individual’s use of a small
amount of marijuana in violation of a drug certification in 1996, and his use of a variety of illegal drugs
before 1991, are mitigated by the surrounding circumstances.

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). To restore the individual’s security
clearance, I must find that restoring this access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. See 10 C.F.R. § 710.27(d).

In making a determination here, I will consider the relevant factors and circumstances connected with the
individual's conduct. These factors, which are set forth at 10 C.F.R. § 710.7(c), include "the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the voluntariness of participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; [and] the likelihood of continuation or recurrence. . . ."

A. The Individual’s Use of Marijuana in Violation of the Drug Certification.

I find that the security concerns that arise as a result of the individual’s use of marijuana in violation of the
drug certification have been mitigated. Based on my assessment of the credibility and demeanor of the
witnesses and my review of the evidence in the administrative record, I find that when the individual
became a born- again Christian, he started a gradual process of transforming almost every aspect of his
life. Before October of 1989, the individual used a variety of illegal drugs, drank an excessive amount of
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alcohol, provided false information to DOE, and had been involved in at least three incidents of domestic
violence. Subsequently, the individual changed his life by substituting spiritually-based activities for these
negative behavior patterns. Although this process has taken a substantial amount of time, and the
individual has “stumbled” along the road, I am extremely impressed by the individual’s commitment, hard-
work, and on-going personal growth.

Based on his demeanor at the hearing, I give great weight to the testimony of the church counselor. After
reviewing all of the evidence in the record, I agree with his opinion that the individual is “a moral man
who loves his family and serves God as best he can and exercises sound judgment.” Transcript at 142.
This opinion is supported by substantial evidence. As noted above, the counselor stated that the individual
as “one of the ten per cent of the people that does ninety per cent of the work” at church. He also testified
that the individual has a good reputation for trust, honesty and good judgment within the church
community, and, as the single parent of two teenage boys, tries to set an example for his children.

I was also extremely impressed by the testimony of the individual’s former wife. Prior to the individual’s
transformation, his former wife had been the victim of at least three incidents of domestic violence.
Notwithstanding the fact that she had been the victim of his abuse, she testified that the individual is now a
very good father and extremely involved with his children. The individual’s former wife also testified that
the individual is very involved in church activities, has a close relationship with the pastor, and has many
friends from church. She concluded her testimony by stating that the individual has “made great
improvements” in his life, and “changed the bad parts,” and that it is “wonderful” how far the individual
has come. Transcript at 161.

There is considerable evidence in the record that the individual is known in the church community for
helping others. I have heard testimony that the individual has spent substantial time and effort serving as a
“big-brother” to a fatherless boy, and assisting a woman who is wheelchair bound. The evidence clearly
reflects that he is a loving father, who tries to set an example for his children, as well as a trusted friend.
These commitments are such an important element of the individual’s daily life that it appears extremely
unlikely that he would be disposed to jeopardize them by further use of illegal drugs, even in an isolated
manner as occurred in 1996, when he abused drugs on one occasion.

I also find that the individual’s use of marijuana in 1996 was the only time that he has used illegal drugs
since 1991, and that it is extremely unlikely that this individual will ever use illegal drugs again. He is
strongly motivated to remain drug-free by his religious conviction and by his love for his children. I
further believe that the individual is genuinely sorry that he used this marijuana and has done everything
possible to rectify the situation. Most significantly, the church counselor points to the individual’s
acceptance of responsibility for his behavior as strong evidence that the behavior will not be repeated.
Additionally, the individual has a strong support system that will help him remain drug-free. The counselor
testified that the individual’s use of marijuana in 1996, and the events that flowed from that drug use, have
served as a “wake up call” for the individual. Based on the individual’s reaction to these events, the
counselor stated that he would be “flabbergasted” if the individual were to use illegal drugs again.
Transcript at 145.

I am very favorably impressed by the individual’s decision to disclose voluntarily his drug use. Unlike
most such cases, DOE had no independent basis to suspect drug use had taken place; had the individual
not disclosed the event, it is a virtual certainty that this matter would never have come to light. I find that
the individual acted with in tegrity when he made these disclosures, and that he was motivated to disclose
his drug use by a desire to rectify his mistake. Again, I agree with the church counselor that the
individual’s admission of guilt demonstrates that he has accepted responsibility for his actions, and that he
can learn from his mistakes.

I agree with the counselor’s assessment that because DOE would not have discovered this drug use absent
a confession, many people would have lied or failed to disclose such conduct. The individual, however,
felt that he had a moral obligation to disclose this information in order to maintain a clear conscience
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before God. Moreover, as a matter of public policy, DOE wants to encourage people to admit their
previous mistakes. For these reasons, I will recommend that the individual’s access authorization be
restored. See Personnel Security Hearing, Case No. VSO-0232 (1999) (security concerns associated with
use of marijuana mitigated by showing unplanned one-time lapse); Personnel Security Hearing, Case No.
VSO-0045, 25 DOE ¶ 82,774, aff’d OSS (1995) (violation of drug certification mitigated by showing,
among other factors, unplanned, isolated use of marijuana and acceptance of responsibility by individual);
Personnel Security Hearing, Case No. VSO-0128, 26 DOE ¶ 82,784 (1996) (security concerns under
criterion L mitigated by individual showing one-time drug use and honesty, reliability and
trustworthiness).

B. The Individual’s Use of Illegal Drugs Between 1979 and 1991.

I find that the security concerns associated with the individual’s use of illegal drugs between 1979 and
1991 have been mitigated. First, the circumstances that mitigate the security concerns associated with the
individual’s use of marijuana in violation of the drug certification also mitigate the security concerns that
arise as a result of the individual’s use of illegal drugs before 1991. Second, as almost all of the
individual’s drug use during this period occurred between ten and twenty years ago, the relevance of these
events has been reduced by the passage of time. Third, as I have found that the individual radically
changed his life when he became a “born-again” Christian in 1989, the misconduct that predates this
transformation is not probative on the issue of the appropriateness of restoring the individual’s access
authorization. See Personnel Security Hearing, Case No. VSO-0085, 26 DOE ¶ 82,751 (1996) (passage of
time mitigates security concerns associated with the individual’s use of illegal drugs).

IV. CONCLUSION.

In view of the criteria set forth in 10 C.F.R. Part 710, I find that restoring the individual's access
authorization would not endanger the common defense and security and would be consistent with the
national interest. I believe that the individual is honest and trustworthy, and did not use illegal drugs
between 1991 and December of 1996, or at any time thereafter. I also find that the individual’s testimony
is credible and corroborated by independent evidence. The individual has also convinced me that he will
not use illegal drugs again. Further, I find that the security concerns associated with the individual’s use of
illegal drugs between 1979 and 1991 have been mitigated by the passage of time, and the fact that this
illegal drug use predates, or occurred at the earliest stages of, the individual’s transformational process.
For these reasons, I will recommend that the individual’s access authorization be restored.

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues. All submissions must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, SW, Washington, D.C. 20585-0107. In addition, a party must send a copy of
each of its submissions to the other party.

Linda Lazarus

Hearing Officer

Office of Hearings and Appeals

Date: April 2, 1999

(1)In 1992, as a result of this confession, DOE asked the individual to sign a drug certification. The
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individual complied with this request.

(2)It is uncontested that, in the absence of these confessions, it is unlikely that DOE would have learned of
the individual’s use of illegal drugs or breach of a drug certification.

(3)Section 710.8 sets forth the principal types of derogatory information that create questions as to an
individual’s eligibility for access authorization. Criterion K involves information that an individual has
possessed, used or experimented with an illegal drug. Criterion L involves information that an individual
has engaged in unusual conduct or is subject to circumstances that tend to show that he is not honest,
reliable or trustworthy or that furnish reason to believe that he may be subject to pressure, coercion,
exploitation or duress that may cause him to act contrary to the national security.

(4)The Notification Letter indicated that, since 1979, the individual admitted that he had used marijuana,
cocaine (six times), LSD (three times), psychotropic mushrooms (four to five times), white crosses, and
hashish (six times) while holding a security clearance.

(5)After his spiritual awakening, the individual began to focus increasingly on participating in church
activities, providing service to others, and parenting his children. As the individual’s commitment to these
positive activities increased, he was able to gradually eliminate his negative behavior patterns. Thus, as
detailed above, except for an isolated incident of using marijuana, the individual has been drug free since
1991. Moreover, the individual no longer has a problem with the habitual or excessive use of alcohol,
domestic violence, or making false statements to DOE. See DOE Exhibit 4; DOE Exhibit 10.

(6)The individual also disclosed problems related to the use of alcohol, an arrest for domestic violence,
treatment for depression, and severe financial problems. DOE Exhibit 2; DOE Exhibit 3.

(7)”At a PSI conducted in 1992, the individual reiterated that this confession had been motivated by his
spiritual awakening, and also said that he was not just confessing to DOE, but was also confessing his sins
to God. DOE Exhibit 9 at 48.

(8)The security specialist also indicated that it did not appear that the individual’s alcohol use, depression
and financial situation were security concerns. DOE Exhibit 4 at 3-6.

(9)The Drug Certification signed by the individual provides, in relevant part:

I have been told that the Department of Energy (DOE) does not allow the use . . . of illegal drugs . . . by
people whose job requires access to . . . classified information . . . .

I agree that I will not . . . use . . . illegal drugs . . . at any time, in any country, in any job in which I have
been given a DOE access authorization or security clearance . . . .

I understand that if I break this agreement even once, I may lose my DOE access authorization or security
clearance. I also understand that if I lose my DOE access authorization or security clearance, I may lose
my job.

DOE Exhibit 5.

(10)The psychiatrist found, however, that the individual’s conduct met the DSM-IV criteria for Substance
Abuse, Alcohol in the late 1980s, and Substance Abuse, Marijuana from the late 1980s to 1991.

(11)The individual, who has represented himself in this proceeding, made this statement during closing
argument. As the individual was under oath at the time of the closing argument, I give these statements the
same weight as any other testimony.

(12)The individual testified that he was drug tested because he had volunteered to participate in his
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employer’s employee assistance program (EAP), and because he had requested that both he and his
children be drug tested after being informed by a school official that there was reason to believe that his
children were using illegal drugs. Transcript at 105-108. Individual’s Exhibit A; Exhibit B; Exhibit C;
Exhibit G; Exhibit H.

(13)The counselor indicated that most people who receive counseling at the church have had a history of
using illegal drugs. He stated that a drug background often motivates a person to join the church as part of
a sincere effort to change. Transcript at 126.
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June 23, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 20, 1998

Case Number: VSO-0243

This Opinion concerns the eligibility of XXXXXXXX (the Individual) to hold an access authorization
under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.” (1)/ The Individual’s access
authorization was suspended by the Manager of a Department of Energy (DOE) Operations Office
pursuant to the provisions of Part 710. Based on the record before me, I am of the opinion that the
Individual’s access authorization should not be restored.

I. Background

A. Procedural History

The Individual was formerly an employee of a contractor at a DOE facility. While the Individual was
employed at the DOE facility, the Operations Office discovered potentially derogatory information
concerning the Individual's consumption of alcohol and his alleged falsification of information provided to
the DOE concerning his prior marijuana use. Since the DOE was unable to resolve the security concerns in
a manner favorable to the Individual, the Operations Office suspended the Individual’s access
authorization, and obtained authority from the Director of the Office of Safeguards and Security to initiate
an administrative review proceeding.

After the Manager of a DOE Operations Office has authorized the suspension of an individual’s access
authorization, and has obtained the authority to conduct an administrative review proceeding, the
individual is notified of the basis for the suspension and provided “the option to have the substantial doubt
regarding eligibility for access authorization resolved in one of two ways: (i) By the Manager, without a
hearing, on the basis of the existing information in the case; (ii) By personal appearance before a Hearing
Officer (a 'hearing').” 10 C.F.R. §§ 710.10(b), (d), 710.21(a), (b)(3). If a hearing is requested, the
individual [has] the right "to appear personally before a Hearing Officer; to present evidence in his own
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behalf, through witnesses, or by documents, or both; and . . . to be present during the entire hearing . . ..”
10 C.F.R. § 710.21(b)(7).

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
Individual. See DOE Exhibit 3 (Notification Letter); 10 C.F.R. § 710.21. That letter informed the
Individual that information in the possession of the DOE created a substantial doubt concerning his
eligibility for access authorization. The Notification Letter included a statement of that derogatory
information and informed the Individual that he was entitled to a hearing before a Hearing Officer in order
to resolve the substantial doubt regarding his eligibility for access authorization. The Individual requested
a hearing, and the DOE forwarded the Individual’s request to the Office of Hearings and Appeals (OHA).
The Director of OHA appointed me as the Hearing Officer in this matter. A telephone conference and
hearing were subsequently held pursuant to 10 C.F.R. § 710.25(f) and (g). At the hearing, only two
witnesses presented testimony: a DOE-contractor Psychiatrist (DOE Psychiatrist) and the Individual.

B. The Basis for the DOE’s Security Concern

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of paragraphs (f) and (j) of 10 C.F.R. § 710.8 (Criteria F and J respectively). See DOE Exhibit 2. With
respect to Criterion F, the Notification Letter states that the DOE has information indicating that the
Individual provided false answers to a 1993 Questionnaire for Sensitive Position and at a September 1997
Personnel Security Interview when he indicated that he had not used marijuana. Subsequently, in a
January 1998 Personnel Security Interview with the DOE, the Individual admitted that he had used
marijuana. See 10 C.F.R. § 710.8 (f). The Notification Letter also stated that the DOE possessed
information indicating that the Individual “has been, or is, a user of alcohol habitually to excess, or has
been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from alcohol abuse.”
See 10 C.F.R. § 710.8 (j). Specifically, the DOE stated that a DOE-contractor psychiatrist had evaluated
the Individual in 1997. The DOE Psychiatrist, in a written report (Report), diagnosed the Individual as
suffering from Alcohol Abuse. See DOE Exhibit 11. The Notification Letter also details a series of
alcohol-related arrests and incidents.

C. The Standard for Review

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). In considering the question of the Individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

The hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward at the hearing with
evidence to convince the DOE that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).
See Personnel Security Hearing, (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995) (aff’d OSA,
1995). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with
the national interest” standard for the granting of security clearances indicates “that security
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403
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(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance). For the reasons discussed below, I find that the Individual has not met his burden in this case.

II. Analysis

A. Criterion F

1. Findings of Fact

Criterion F pertains to information that a person has “Deliberately misrepresented, falsified, or omitted
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a
personnel qualifications statement, a personnel security interview, written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization, or proceedings conducted pursuant to § 710.20 through 710.31.” 10 C.F.R. § 710.8
(f). The facts surrounding the alleged falsification are not disputed and are briefly presented below as my
findings of fact regarding the Criterion F information in this case.

In a January 28, 1993, Questionnaire for Sensitive Positions (QSP), the Individual checked the “No” box
in response to Question 25 in the QSP. Question 25 asks:

In the last 5 years have you used, possessed, supplied, or manufactured any illegal drugs? When used
without a prescription, illegal drugs include, marijuana, cocaine, hashish, narcotics (opium, morphine,
codeine, heroin, etc.), stimulants (cocaine, amphetamines, etc.), depressants (barbiturates, methaqualone,
tranquilizers, etc.) hallucinogenics (LSD, PCP, etc.).

DOE Exhibit 7 at 8. Several years later, the Individual reported to security personnel at the DOE
Operations Office that he had been arrested. The DOE Operations Office then conducted a personnel
security interview with the Individual on September 24, 1997 (9/97 PSI). See DOE Exhibit 8 at 4. During
this interview the Individual was asked if he had ever tried marijuana. The Individual stated, “No, I’ve
been around it I mean I know people that do that sort of thing, but I don’t.” Id. at 24. The interviewer went
on to explain to the Individual, “Let me explain the word use to you. One toke, one puff off a joint would
be a use. Having heard the word ‘use,’ have you at any time used or tried marijuana?” Id. at 24-25. The
Individual replied, “No.” Id. at 25.

On January 27, 1998, the DOE Operations Office conducted another personnel security interview (1/98
PSI) with the Individual. See DOE Exhibit 9. During this interview, the Individual was asked, “When was
the last time you [the Individual] had so much as a single puff from a marijuana cigarette?” Id. at 39. The
Individual replied, “Oh, I don’t know. I mean I’ve tasted it.” Id. When asked again when was the last time
he had taken a puff he stated “That was way before I worked here. I mean I can’t give you a date. It was
just . . . probably ’89 or ’90 or something like that.” Id. Later in the interview, the Individual states that the
last time he “was sober and consciously smoked it [marijuana] was prior to working here ’91 or ’92.” Id.
at 41. At the hearing, the Individual stated that he had smoked some marijuana his wife had obtained for
him in 1995. Transcript of May 13, 1999 Hearing (Tr.) at 43, 54.

2. Analysis

At the hearing, the Individual denies that he intentionally misled the DOE about his prior marijuana usage.
Tr. at 54. The Individual believed that the questions about marijuana at issue here only asked if he was a
regular or semi-regular user of marijuana. Id. at 55. Because the Individual had only used marijuana
perhaps half a dozen times, he did not consider himself to be a regular user of marijuana. See id. at 54-56.
Consequently, he answered no to the questions in the QSP and the 9/97 PSI. The Individual also testified
that in the 9/97 PSI he had been subjected to a barrage of questions regarding his regular alcohol use and
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that those questions influenced his interpretation of the question regarding marijuana usage in the same
interview. Id. at 55. The Individual noted that when he was re-interviewed in the 1/98 PSI he understood
what type of usage the interviewer was asking about and answered in the affirmative concerning his prior
use of marijuana. Id. at 56.

The Individual’s explanation as to the falsified answer he provided to the DOE in the QSP and the 9/97
PSI is unconvincing. Question 25 of the QSP is unambiguous in asking if the Individual had ever used
illegal drugs such as marijuana. It does not ask if one is a regular user of the drug. I am even more
troubled regarding the Individual’s answers in the 9/97 PSI. The interview specifically told the Individual
that use refers to “one toke, one puff off a joint.” DOE Exhibit 8 at 24. Given this detailed question it is
not plausible that the Individual could have reasonably believed that the interviewer was asking about
some type of regular use. While I recognize that the Individual had been subject to a number of questions
regarding his regular alcohol use and alcohol problems in this interview, the interviewer specifically
explained to the Individual what would constitute using marijuana. Consequently, I find that the DOE had
a sufficient basis to invoke Criteria F.

There is no other evidence in the record to mitigate the security concerns raised by the Individual’s
falsification. At the hearing, I believe that the Individual provided truthful answers when questioned.
However, this fact does not mitigate the Individual’s relatively recent falsifications. A clearance holder’s
trustworthiness is essential to DOE’s security program. Falsification by an employee with an access
authorization raises serious, legitimate doubts about whether he should be entrusted with access to
classified materials. Personnel Security Hearing, Case No. VSO-0170, 26 DOE ¶ 82,802 at 85,857 (1997),
aff’d, 27 DOE ¶ 83,004 (OHA 1998) (aff’d OSA, 1998). In this case, moreover, the falsification concerns
illegal drug use, which raises potential security concern in its own right. The unmitigated security concerns
arising from the Individual’s falsifications would in themselves justify a recommendation that the
Individual’s clearance not be restored.

B. Criterion J

1. Findings of Fact

Criterion J pertains to information that a person has “Been, or is, a user of alcohol habitually to excess, or
has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

The facts regarding his alcohol usage and his attempt at rehabilitation are essentially undisputed in this
case and are briefly presented below as my findings of fact in this case with respect to Criterion J.

The Individual has had a number of alcohol-related arrests. On January 23, 1989, the Individual was
arrested for Driving Under the Influence (DUI). DOE Exhibit 9 at 10-11. In 1991, the Individual was
received citations for possessing an open container of alcohol and Public Intoxication. Id. at 14-15. On
November 20, 1996, the Individual was arrested for Assault on a Police Officer. (2)/ Id. at 30-31. The
Individual was again arrested in 1997 for DUI and in January 1998 for Public Intoxication. DOE Exhibit 9
at 26, 32. (3)/

The Individual’s alcohol consumption began in 1976 when for a year he would consume a 12-pack of beer
once or twice a month. DOE Exhibit 9 at 4-5, 7. Subsequently, the Individual’s consumption of beer
decreased to six to seven containers of beer over a weekend. DOE Exhibit 9 at 8-9. This pattern of
consumption lasted for approximately the next 11 years. DOE Exhibit 9 at 9. During the period 1989 to
1991, the Individual stated that occasionally he would consume 12 or more beers for three or four days
consecutively and that he would become intoxicated approximately once or twice a week. DOE Exhibit 9
at 12-13. After this period, the Individual’s alcohol consumption occurred primarily on the weekends and
he would become intoxicated approximately once a month. Id. at 13. In the 1/98 PSI, the Individual stated
that at his then current level of alcohol consumption he would become intoxicated approximately twice a
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month and that he would have to consume a 12-pack of beer before he considered himself intoxicated. Id.
at 23.

In July 1998, the Individual sought treatment for his alcohol problem at an alcohol treatment facility. Tr.
at 9; Individual’s Exhibit 1. The program consisted of sixteen treatment sessions held two or three times a
week. The Individual’s treatment sessions sought to reduce and control the Individual’s consumption of
alcohol. Tr. at 11-12. The Individual completed the treatment program and now participates in an
Aftercare program consisting of meeting with a counselor every two or three weeks. Id. at 9, 12. The
Individual’s current alcohol consumption is two or three drinks once a week. Tr. at 14.

2. Analysis

The Individual admits that he has an alcohol problem. Tr. at 9; DOE Exhibit 9 at 28-29. Given the
Individual’s lengthy history of alcohol related arrests and his self-reported alcohol consumption and
frequency of intoxication, I find that the Individual has been a user of alcohol habitually to excess and that
the Operations Office properly invoked Criteria J. (4)/

Habitual excessive alcohol use raises serious security concerns. Individuals who abuse alcohol are
susceptible to being coerced or exploited to reveal classified matters. Further, when an individual is under
the influence of alcohol his or her judgement and reliability are impaired. These security concerns have
been recognized by a number of hearing officers in similar cases. See, e.g., Personnel Security Hearing,
(Case No. VSO-0221), 27 DOE ¶ 82,792 (1999); Personnel Security Hearing, (Case No. VSO-0200), 27
DOE ¶ 82,770 at 85,628 (1998) (aff’d OSA 1998) and cases cited therein.

A finding of derogatory information does not, however, end the evaluation of the evidence concerning the
Individual’s eligibility for access authorization. See Personnel Security Hearing, (Case No. VSO-0154),
26 DOE ¶ 82,794 (1997), aff'd, 27 DOE ¶ 83,008 (OHA 1998) (aff’d OSA, 1998). In this case, the
Individual asserts that his treatment program has enabled him to drink in a “responsible” fashion and that
his alcohol consumption is no longer a security concern.

The Individual testified that as a result of his treatment program his alcohol consumption is now controlled
and that he practices “responsible drinking.” Tr. at 12-13. The Individual defines “responsible drinking” as
learning to consume alcohol without becoming intoxicated. Id. at 13. The Individual states that the limit of
his alcohol consumption is now two or three drinks and that his alcohol consumption has been under
control since August 1998. Id. at 14, 30-31. The Individual’s treatment program was designed to enable
participants to have a fuller understanding of the problems that played a role in their drinking problems
and to try to get them to explore other solutions to these problems. Id. at 10. The Individual noted in this
regard that his relationship with his wife may have been a contributing factor in his excessive drinking. Id.
at 14-15. The Individual is currently separated from his wife and that since the separation he asserts that it
has been easy for him to abstain from “regular extensive drinking.” Id. at 15. The program also entailed
discussions as to social situations that promoted excessive alcohol consumption. Id. at 26-27. While the
Individual admitted that the treatment program’s primary goal is to get people to be total abstinent it also
accepted people who only sought to control their alcohol consumption rather than be totally abstinent. Id.
at 11. The Individual stated that he sought treatment in controlled drinking rather than total abstinence
because he did not want to undergo a complete change of lifestyle, including acquiring new friends. Id.
The Individual is now in the Aftercare treatment program offered by the facility. Id. at 9, 12. The program
consists of one-on-one meetings with a counselor every two or three weeks. Id. at 17. Since entering the
treatment program, the Individual has not operated a motor vehicle after consuming an alcoholic beverage.
Id. at 25. Additionally, the Individual is currently working for another non-DOE employer. Id. at 19.

At the hearing, the DOE Psychiatrist was offered an opportunity to ask questions of the Individual and to
testify as to the Individual’s medical condition and his rehabilitation. The DOE Psychiatrist’s testimony is
summarized below. The DOE Psychiatrist commented that “it is really to [the Individual’s] credit that he
went for treatment.” Tr. at 39. However, the DOE Psychiatrist could not offer an opinion as to whether the
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Individual could be considered reformed and rehabilitated since he did not believe that he had enough
information to formulate such an opinion. Tr. at 52-53. The DOE Psychiatrist also declined to offer an
opinion as to the efficacy of “controlled drinking” programs. Tr. at 52. The DOE Psychiatrist stated that
his treatment preference was that individuals suffering from alcohol problems abstain from consuming
alcohol. Id. He noted that the general “rule of thumb” for the treatment time required necessary for
rehabilitation of alcohol problems was two years. Id. However, he also stated that this was a flexible
standard that depended on other available evidence concerning an individual’s particular condition. Id.

After reviewing the available evidence, I cannot conclude that the Individual is sufficiently rehabilitated or
reformed to allay the security concerns associated with his alcohol problem. While I find that the
Individual has attended and completed a treatment program, I do not have enough evidence before me
concerning the treatment program to make a judgement regarding its effectiveness. In this regard, I note
that the Individual himself testified that his treatment center’s preference would have been for the
Individual to abstain from alcohol consumption. While I recognize that the Individual’s alcohol
consumption seems to have been under control since August 1998, this does not in itself give me
sufficient assurance that the Individual will not slip into a pattern of excessive alcohol consumption. The
Individual’s alcohol problem is of a long-standing nature. Consequently, I believe that the Individual’s
current 10-month period of controlled alcohol consumption (as of the date of the hearing) provides
insufficient evidence for me to conclude that the Individual is rehabilitated or reformed.

III. Conclusion

I find that the Individual has falsified information in a QSP and a PSI. Further, I can find no factors that
would mitigate the concerns raised by the Individual’s falsifications. Consequently, the Individual’s
falsifications raise significant security concerns as to his trustworthiness. I also find that the Individual has
been a user of alcohol habitually to excess. The Individual has not presented sufficient evidence for me to
find that he has been rehabilitated. The Individual’s alcohol problem thus raises significant security
concerns. After reviewing all the evidence in the record, I cannot conclude that restoring the Individual’s
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. It is therefore my opinion that the Individual’s access authorization should not
be restored. 10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director
Office of Safeguards and Security, NN-51
Office of Security Affairs
U.S. Department of Energy
19901 Germantown Road
Germantown, MD 20874-1290

Richard A. Cronin, Jr.
Hearing Officer
Office of Hearings and Appeals
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Date: June 23, 1999

(1)/ Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)/ The Individual asserts that the assault resulted from his blood sugar level becoming too low from his
failure to inject his insulin combined with his alcohol consumption. Tr. at 19, 21. The Individual was
convicted on this charge. Id. at 19-20.

(3)/ The Individual reported in the 1/98 PSI that the 1997 arrest was later dismissed for unknown reasons.
DOE Exhibit 9 at 26; Tr. at 29.

(4)/ The DOE presented testimony from the DOE Psychiatrist. The DOE Psychiatrist had issued a June
1997 written report diagnosing the Individual as suffering from Alcohol Abuse. DOE Exhibit 11.
However, at the Hearing, the DOE Psychiatrist declined give an opinion regarding the Individual’s
condition or whether his diagnosis of Alcohol Abuse was still applicable to the Individual. Tr. at 45. The
DOE Psychiatrist did opine that the Individual had been a habitual user of alcohol to excess. Id. at 51.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:October 21, 1998

Case Number: VSO-0244

This Opinion concerns the eligibility of xxxxxxxxxxxxxxxxxxxxxx (the individual) to retain an access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "Criteria for Access to Classified Matter or Special Nuclear Material."(1) As explained below,
after carefully considering the record before me in light of the relevant regulations, I recommend against
restoring the individual’s access authorization.

I. Background

For several years, the individual has been employed by a DOE contractor in a position that requires him to
maintain a security clearance. In early 1998, the individual reported to the local DOE security office that
he had encountered some financial difficulties as the result of his gambling activities. Because this
information raised security concerns, the DOE conducted a Personnel Security Interview (PSI) with the
individual. Subsequently, the DOE obtained credit reports to examine the individual’s financial situation,
and referred the individual to a board-certified psychiatrist (DOE consultant-psychiatrist) for a mental
evaluation.

On June 23, 1998, the DOE consultant-psychiatrist examined the individual and determined that he
suffered from pathological gambling and a depressive disorder. Shortly thereafter, the DOE

suspended the individual’s security clearance and obtained authority from the Director of the Office of
Safeguards and Security to initiate this administrative review proceeding.

On September 11, 1998, the DOE issued a Notification Letter to the individual identifying the individual’s
gambling activities, depressive disorder, and financial difficulties as derogatory information that cast doubt
on his continued eligibility for access authorization. According to the DOE, the derogatory information fell
within the purview of 10 C.F.R. §§ 710.8(h) and (l) (Criteria H and L respectively).(2)
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Upon receipt of the Notification Letter, the individual filed a request for a hearing. The DOE transmitted
the individual's hearing request to the Office of Hearings and Appeals (OHA) Director who appointed me
as Hearing Officer in this case. I convened a hearing in this matter within the time frame prescribed by the
regulations governing the administrative review process. See 10 C.F.R. § 710.25(g). At the hearing, the
DOE called two witnesses: a DOE personnel security specialist and the DOE consultant-psychiatrist. The
individual offered his own testimony and that of six other witnesses: two supervisors, two persons from
Gamblers Anonymous (GA), his Employee Assistance Program (EAP) Counselor, and a certified
addictions counselor from an outpatient psychiatric treatment facility. The DOE submitted 34 exhibits, and
the individual tendered six. On February 19, 1999, I received the hearing transcript at which time I closed
the record in this case. See 10 C.F.R. § 710.27(e).

II. Standard of Review

The applicable DOE regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual's access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is authorized when the existence of derogatory
information leaves unresolved questions about an individual’s eligibility for access authorization. A
hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). The individual must come forward with evidence to
convince the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and
cases cited therein. This standard implies that there is a strong presumption against the granting or
restoring of a security clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly
consistent with the national interest” standard for the granting of security clearances indicates “that
security determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990)(strong presumption against the issuance of a security clearance).

III. Findings of Fact

Most of the facts in this case are not in dispute. The individual has a 50-year history of compulsive
gambling and has suffered major financial consequences as a result of his gambling addiction. Exhibit
(Ex.) 10 at 12, 52; Ex. 4 at 2. The individual estimates, for example, that he has sustained lifetime
gambling losses of approximately one-half million dollars. Ex. 4 at 2. According to the individual, he
gambled at a rate of five to six times per week until 1998. Id.; Tr. at 31. During this time, he spent many
hours anticipating gambling games and scheduled all his time around them. Ex. 4 at 2-3. At times, the
individual gambled all night and was unable to go to work in the morning. Ex. 4 at 3; Ex. 10 at 20. From
1995 until 1998, the individual lost $20,000 gambling. Ex. 4 at 2. During this same period, the individual
also incurred a $900 gambling debt at a social club he frequented. Ex. 10 at 26. To cover these gambling
debts, the individual obtained cash advances from his credit card and secured other loans. Ex. 10 at 25-26;
Hearing Transcript (hereinafter Tr.) at 12. While the exact amount of money the individual borrowed to
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pay off his gambling losses is unclear from the record, the individual stated at the hearing that he obtained
two loans for these purposes, one in excess of $12,000 and the other in excess of $1,500. Tr. at 12.
Currently, the individual’s outstanding gambling debt is approximately $7,500. Ex. A.

During the 1970s and 1980s, the individual abused alcohol and took illegal drugs. Exs. 4, 24.(3)

He achieved rehabilitation from his substance abuse problems after several aborted attempts. Ex. 4.

Both Alcoholics Anonymous and Narcotics Anonymous figured prominently in the individual’s recovery
from alcohol and drugs. Id.

The individual sought psychiatric treatment for impulse control and mood disturbances related to his
gambling in February 1997. Ex. F. For a six-month period, the individual took Prozac under the
supervision of a psychiatrist. Then, in August 1997, the individual ceased taking his medication and
terminated his psychiatric care of his own volition. Id. At some point around this time, the individual
joined Gamblers’ Anonymous (GA) but discontinued attending meetings as he decided he did not want to
follow GA’s dictums. Ex. 34.

By January 1998, the individual had moderated his gambling to twice per week, once at a social club and
once at an “illegal apartment game.(4) Ex. 4 at 2. In March 1998, he sought the assistance of a consumer
credit counseling group, on the advice of an EAP Counselor.

In June 1998, the individual underwent a psychiatric evaluation by a DOE consultant-psychiatrist who
diagnosed the individual as suffering from pathological gambling based upon diagnostic indicators
established in the American Psychiatric Association, Diagnostic and Statistical Manual of Mental
Disorders, (4th ed. 1994) (DSM-IV). In addition, the DOE consultant-psychiatrist stated that the
individual had a depressive disorder, not otherwise specified in the DSM-IV. The DOE consultant-
psychiatrist further opined that the individual’s mental conditions may cause a significant defect in his
judgment and reliability. For this reason, the DOE consultant-psychiatrist advised the individual to seek
treatment immediately, and suggested ways he might begin the rehabilitative process. The individual
ignored the DOE consultant-psychiatrist’s advice and continued to gamble until September 19, 1998. Tr.
at 106; Ex. F.

IV. Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the individual’s access authorization
should not be restored. I cannot find that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings I make in support of this recommendation are discussed below.

A. Pathological Gambling and Depression

The facts enumerated above establish unequivocally that the DOE properly relied on Criterion H as a basis
for suspending the individual’s access authorization. It was reasonable for the DOE to conclude that the
individual’s compulsive gambling addiction and his depressive disorder could impair his judgment and
reliability and prevent the individual from safeguarding classified matter or special nuclear material. A
finding of derogatory information does not, however, end the evaluation of the evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing, Case No. VSO-0154, 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review, Case No. VSA-0154, 27 DOE ¶ 83,008
(1998)(affirmed by OSA, 1998). In this case, the individual suggests that his efforts to date to conquer his
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depression and pathological gambling should mitigate the security concerns set forth in the Notification
Letter associated with Criterion H.

1. Rehabilitation and Reformation

Since receiving the Notification Letter in mid-September 1998, the individual has taken a number of steps
to address his mental health issues. First, he spent three days as an inpatient at a psychiatric treatment
facility, followed by four months of intensive (2-3 times per week) outpatient psychiatric treatment at the
same facility. Ex. 34; Tr. at 44, 105, 125. Recently, he began attending “Aftercare” group sessions at the
same outpatient psychiatric treatment facility, a regimen he claims he will follow for the next nine months
to one year. Tr. at 105, 125. The individual also actively participates at multiple GA meetings each week,
and has a GA sponsor. Id. at 69, 96, 105; Ex. F. In addition, the individual sees his personal psychiatrist
regularly and has resumed taking Prozac. Moreover, he reads various books, pamphlets, and daily
meditations, and listens to spiritual tapes to assist him in his recovery efforts. Tr. at 108.

At the hearing, the individual candidly admitted that he resumed attending GA in September 1998 only to
save his job, not to stop gambling. Id. at 111. He testified that after attending GA a while, a transformation
occurred. Id. He began doing what GA said, not what he wanted to do. Id. His account of his gradual
acceptance of GA and his gambling problem was corroborated by two witnesses at the hearing, his GA
sponsor and another GA member.

His sponsor testified that at first the individual showed no signs of commitment to GA. Id. at 96. The
individual then became actively involved in the program, even serving as chairperson of some meetings.
Id. The other GA witness related a compelling personal testimonial of the devastation caused by
compulsive gambling in his own life and in the lives of others he has assisted in GA. Id. at 69. The
witness also provided some insight into the support network GA provides for its members. Specifically,
the witness related that GA rescues its members from despair, depression, and the depths of suicidal
thoughts and insanity. Id. The witness also observed that many people go to GA with the mind set that
they will control their gambling, instead of stopping it. Id. at 89. GA teaches that a compulsive gambler
must abstain totally from gambling; he will never be able to control his habit. Id. at 76; Ex. D. The GA
member confirmed that at first the individual did not take GA seriously; he wanted to control his
addiction, not arrest it. Id. at 88. According to the GA member, the individual decided he wanted to turn
his life around in the last four months and began regularly attending GA meetings multiple times each
week. Id. at 69, 88. When asked to assess the individual’s current state of recovery from a GA perspective,
the GA member stated that the individual is “a healing man.” Id. at 82. The GA member concluded by
stating that the individual will only stop gambling through GA by bringing about a progressive character
change within himself, and following the 12 basic concepts of the GA Recovery Program. Id. at 89-94; see
also, Ex. D.

An on-site EAP Counselor who holds a Masters’ Degree in clinical psychology testified that he has known
the individual since 1995. Id. at 29. It was the EAP Counselor who referred the individual to a personal
psychiatrist in 1997 for treatment of his depression and compulsive gambling. Id. The EAP Counselor
testified that psychotropic medication is an important component of the individual’s recovery process. Id.
at 52. He explained that depression causes general compulsive behavior. Id. Often, according to the EAP
Counselor, depressed persons have one or two compulsions and they drift from one compulsion to another
without dealing with the chemical imbalance that produces the compulsion. Id. The EAP Counselor related
that over the last decade the individual was able to recover from his dependence on drugs and alcohol. Id.
It is the EAP Counselor’s belief, however, that the individual drifted from alcohol and drugs to gambling
because he did not address his underlying compulsive disorder. Id. The EAP Counselor reiterated that the
introduction of Prozac helped stabilize the depression that was fueling the individual’s compulsive
behavior. The EAP Counselor attested that the highest rate of relapse from addictions occurs in the first 90
days, and thereafter, the chances radically increase that the individual will not relapse. Nevertheless, the
EAP Counselor opined that the individual needs at least one year of abstinence from gambling and
involvement in GA before he could be considered rehabilitated. Id. at 44.
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A certified addictions counselor from the outpatient psychiatric treatment facility the individual attended
also testified as to the individual’s recovery from his gambling addiction. The addictions counselor related
that when the individual entered treatment, he was minimizing the extent of his problem. Id. at 124. By the
end of the outpatient program, the individual’s denial abated and he assumed personal responsibilities for
his actions. Id. The addictions counselor believes that 90 days of sobriety from gambling is an excellent
start to the individual’s reformation. Id. at 132. He opined that it is essential that the individual continue
taking his Prozac to keep his depression and concomitant compulsive behavior under control. Id. at 130.
The addictions counselor also believes continued affiliation with GA and monitoring by a psychiatrist are
crucial to the individual’s recovery.

The DOE consultant-psychiatrist who is board-certified in a number of disciplines, including addiction
psychiatry, testified after listening to the testimony of all the other witnesses at the hearing. According to
the DOE consultant-psychiatrist, he believes the individual has the foundation for the three qualities
necessary for reformation from a gambling addiction: abstinence, honesty, and stability. Id. at 154. He
explained that the individual now acknowledges his illness, accepts the repercussions flowing from his
gambling addiction, and is trying to rebuild his life. Id. at 156, 163- 65. Moreover, the DOE consultant-
psychiatrist commented on the individual’s honest responses at the hearing, particularly the individual’s
articulated self-awareness that he must struggle with his rehabilitation on a daily basis. Id. 151. In
addition, the DOE consultant-psychiatrist believes the structure and support the individual receives from
GA and his EAP Counselor will provide stability in his life. Id. at 154. He opined, however, that the
individual’s four months of abstinence from gambling and treatment for his depression are just not long
enough to predict whether he will succeed in achieving reformation. Id. at 161. In the DOE consultant-
psychiatrist’s opinion, the individual must remain abstinent for 12 to 18 months before he would consider
him reformed. Id. at 162-63. The DOE consultant-psychiatrist believes that the individual’s risk of relapse
is fairly high, taking into consideration that the individual relapsed in substance abuse after an 18-month
period of sobriety. Id. at 151, 159.

2. Analysis of Evidence Relating to Rehabilitation and Reformation

The record is clear that the individual is taking positive steps to arrest his compulsive gambling addiction
and address his depressive disorder. I find his actions in this regard to be highly commendable. After
listening to the testimony of his two GA witnesses at the hearing, I understand the severity of the
individual’s gambling addiction and appreciate the commitment and self- discipline one needs to
overcome a compulsive behavior that is fired by depression. I also applaud the individual’s self-reporting
of his gambling problems to the local DOE security office. His actions in this regard show his honesty and
also mark the first step in his recovery efforts, i.e., a recognition that he needed professional assistance to
overcome his addiction.

Despite these positive factors, I am unable to conclude that the individual is rehabilitated from either his
depression or his pathological gambling. In assessing the individual’s rehabilitative efforts to date, I am
especially cognizant that the individual has been addressing his problems in earnest for only four or five
months. Specifically, he resumed taking Prozac under the supervision of a psychiatrist in August 1998,
and placed his last bet on September 19, 1998. Ex. F; Tr. at 105. In my view, the element of time is
critical in this case in light of the following facts: (1) the duration of the individual’s gambling addiction
(50 years); (2) the severity of his addiction (gambled five to six times per week and obtained loans to
cover his gambling loses); (3) his previous unsuccessful efforts to control, cut back or stop gambling; (4)
his decision to stop taking Prozac and terminate his psychiatric care after a six-month period in 1997; and
(5) his relapses from alcohol and drug sobriety after a considerable period of sobriety almost a decade
ago. All the mental health professionals who testified in the case, including the individual’s own
witnesses, recognized that sufficient time has not elapsed for them to gauge the likelihood that the
individual will conquer his illnesses. Both the DOE consultant-psychiatrist and the EAP Counselor stated
that a minimum of one year is required before the individual could be deemed rehabilitated. In fact, the
DOE consultant-psychiatrist opined that the individual’s rehabilitation might take as long as 18 months
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based on the length of time it took him to recover from drugs and alcohol. The DOE consultant-
psychiatrist noted that the individual’s sobriety from substance abuse was punctuated by relapses. In
particular, on one occasion, the individual relapsed after 18 months of abstinence, taking another 18
months to stop consuming alcohol and taking drugs. In view of the individual’s substance abuse
rehabilitation history, the DOE consultant-psychiatrist believes that the individual’s risk of relapse in
gambling is fairly high.

Finally, I note that the individual’s depressive disorder and his gambling addiction are intertwined. For
this reason, it is crucial that the individual continues his medication for a sustained period of time.
Previously, the individual stopped taking his Prozac and terminated his psychiatric care on his own after a
six-month period. This fact causes me to question how long the individual will remain faithful to his
medication regime, and underscores, in my opinion, the wisdom of the DOE consultant-psychiatrist’s
judgment that the individual must continue his abstinence, medication, attendance at GA, and psychiatric
care for a total of 12 to 18 months to demonstrate rehabilitation.

Based on the foregoing, I find that the weight of the evidence indicates that the individual is not yet
rehabilitated or reformed from his pathological gambling and depression. I find, therefore, that his efforts
to date are not sufficient to mitigate the security concerns relating to Criterion H as set forth by the DOE
in the Notification Letter.

B. Financial Issues Relating to the Individual’s Gambling

The record establishes that the individual’s gambling has had a negative impact on his finances. Financial
problems resulting from a person’s gambling are precisely the conduct or circumstance that “furnishes
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which
may cause the individual to act contrary to the best interests of national security” under Criterion L.
Personnel Security Hearing, Case No. VSO-0041, 25 DOE ¶ 82,775 (1995), aff’d, Personnel Security
Review, VSA-0041, 25 DOE ¶ 83,005 (1996) (affirmed by OSA, 1996). While it may well be true that the
individual has not, to date, succumbed to any pressure, coercion, or exploitation because of his financial
difficulties, the risk is too great to ignore. Given the facts of this case, I find that the DOE was clearly
justified in invoking Criterion L when it suspended the individual’s security clearance.

To mitigate the DOE’s Criterion L concerns, the individual states that he has sought advice and assistance
from a consumer credit counseling group in March 1998 to put his financial affairs in order. Tr. at 10-13,
41. Exs. A, B, C. At the hearing, the individual submitted statements from the consumer credit counseling
group showing the disbursements the group has made on the individual’s behalf for the months of
October, November, and December 1998. Exs. A, B, C. The group pays those financial institutions from
which the individual had secured loans to cover his gambling debts. Tr. at 12-13.

Previous opinions issued by OHA Hearing Officers have held that once there is a pattern of financial
irresponsibility, the individual must demonstrate a sustained, new pattern of financial responsibility for a
period of time that is sufficient to demonstrate that a recurrence of the past pattern is unlikely. Personnel
Security Hearing, Case No. VSO-0108, 26 DOE ¶ 82,764 at 85,699 (1996); Personnel Security Hearing,
Case No. VSO-0240, 26 DOE ¶ ____ (February 1, 1999). After reviewing all the evidence in the record, I
find that the individual has not yet finished the process he started of straightening out his financial affairs.
According to the financial records the individual submitted at the hearing, he still owes $7,500 in
gambling debts. Even had the individual had all his finances totally in order prior to the hearing, however,
I would have been reluctant to find that he had allayed all the Criterion L concerns. Sufficient time has
simply not passed for me to predict whether the individual will remain financially responsible, or whether
he will resume his past pattern of financial irresponsibility. I am also mindful that the individual’s financial
stability is intimately tied to his recovery from his compulsive gambling and depressive disorder. Until that
recovery process is complete, it would be difficult for me to find that the individual has mitigated the
DOE’s security concerns attendant his financial irresponsibility.
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V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R.§§710.8(h) and (l) in
suspending the individual's access authorization. I further find that the arguments advanced by the
individual in his defense do not mitigate the security concerns accompanying those criteria. In view of
Criteria H and L, and the record before me, I cannot find that restoring the individual's access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, in my opinion, the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: March 18, 1999

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion H concerns information that a person “has an illness or mental condition . . . which, in the
opinion of a board-certified psychiatrist . . . causes, or may cause, a significant defect in judgment or
reliability.” 10 C.F.R. § 710.8(h). Criterion L concerns information that the individual “has engaged in
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable or
trustworthy; or which furnishes reason to believe that he maybe subject to pressure, coercion, exploitation
or duress which may cause him to act contrary to the best interests of the national security.” 10 C.F.R.
§710.8(l).

(3)The individual’s past history of drug and alcohol use is not included in the derogatory information
contained in the Notification Letter. The individual’s past history of substance abuse is relevant only
insofar as it bears on his rehabilitation efforts from his gambling addiction.
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(4)”An illegal apartment game is where poker is played in an apartment rented for the sole purpose of
gambling. Ex. 4 at 2. If there is any possibility of getting caught by authorities, the group vacates the
apartment and moves to another apartment. Id.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

February 26, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: October 27, 1998

Case Number: VSO-0245

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1)

I. Background

For a number of years, the individual has been employed by a Department of Energy (DOE) contractor in
a job that required that he maintain a security clearance. In the fall of 1997, the individual was arrested on
a misdemeanor charge. Pursuant to an agreement reached between the prosecutor and the individual, the
local municipal court ordered that the charge against the individual be taken under advisement for a period
of 12 months beginning in November 1997. The court instructed that during this period, the individual was
to completely refrain from using alcoholic beverages. The court stated that if this and other conditions
were followed, the charge against the individual would be dropped after the period of advisement. See
DOE Exhibit 3.

Subsequent to his arrest, the individual was admitted to a local hospital. On that occasion, the attending
physician diagnosed the individual as suffering from alcohol

dependence disorder. DOE Exhibit 2. After his release from the hospital, the individual entered into a
residential substance abuse treatment program.

Because this information raised security concerns, the DOE security office initiated a reinvestigation of
the individual. As a part of this reinvestigation, the individual was interviewed by a DOE Personnel
Security Specialist on December 11, 1997. During this interview, the Specialist offered the Employee
Assistance Program Referral Option (EAPRO) to the individual. DOE Exhibit 1. Under this option, the
individual would be permitted to maintain his security clearance, provided that he abstain from alcohol use
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and diligently pursue a treatment program that met EAPRO standards. After the Specialist determined that
the individual's current treatment program was satisfactory, the individual accepted EAPRO, and signed a
document stating that he would abide by the Program's requirements, including abstinence from alcohol
use. See DOE Exhibit 7. In July 1998, the Security Office was informed by an EAPRO consultant that the
individual had suffered a relapse. DOE Exhibit 10. In response to this development, the Security Office
conducted another PSI with the individual on August 17, 1998. During this interview, the individual
admitted having consumed alcoholic beverages on six occasions between February and June 1998. August
17, 1998 PSI at 11-24.

The Manager of the DOE facility determined that this information was substantially derogatory in nature,
and cast into doubt the individual’s suitability for continued access authorization. The Manager informed
the individual of this determination in a letter which set forth the DOE’s security concerns and the reasons
for those concerns. I will hereinafter refer to this letter as the Notification Letter.

The derogatory information set forth in the Notification Letter pertains to section 710.8, paragraphs (j) and
(l) of the criteria for eligibility for access to classified matter or special nuclear material. See 10 C.F.R. § §
710 et seq. Paragraph (j) defines as derogatory information indicating that the individual has “[b]een, or is,
a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol
abuse." In this regard, the Notification Letter cites the October 1997 diagnosis of alcohol dependence
disorder made by the attending physician at the local hospital, the individual's admission during the
December 11, 1997 PSI that he had participated in a previous alcohol treatment program in 1995, and the
individual's usage of alcoholic beverages from February through June 1998, in violation of the court order
and his EAPRO agreement.

Paragraph (l) refers to information that the individual “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy. . . . Such
conduct or circumstances include, but are not limited to, criminal behavior, . . . or violation of any
commitment or promise upon

which DOE previously relied to favorably resolve an issue of access authorization eligibility.” Under this
paragraph, the Notification Letter again cites the individual's failure to abide by the terms of the court
order and his EAPRO agreement.

The Notification Letter also informed the individual that he was entitled to a hearing before a Hearing
Officer in order to resolve the substantial doubt regarding his continued eligibility for access authorization.
The individual requested such a hearing. The Manager forwarded this request to the Office of Hearings
and Appeals and I was appointed the Hearing Officer. A prehearing telephone conference was held, and
the hearing was convened at the individual’s job site. Five witnesses testified at the hearing. A Personnel
Security Specialist testified for the DOE. Testifying for the individual were his current supervisor, a
previous supervisor, a substance abuse counselor, and the individual himself.

II. Analysis

The criteria for determining eligibility for security clearances set forth at

10 C.F.R. §§ 710 et seq. dictate that in these proceedings, a Hearing Officer must make a “common-sense
judgment . . . after consideration of all the relevant information.” 10 C.F.R. § 710.7(a). I must consider all
information, favorable or unfavorable, that has a bearing on the question of whether restoring the
individual’s security clearance would compromise national security concerns. Specifically, the regulations
require me to consider the nature, extent, and seriousness of the individual’s conduct; the circumstances
surrounding his conduct; the frequency and recency of the conduct; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
individual’s potential for being susceptible to pressure, coercion, exploitation, or duress; the likelihood of
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continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. §
710.7(c).

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA-0078, 25 DOE ¶
83,016 (1996), affirmed (OSA 1996). A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
produce evidence sufficient to convince the DOE that restoring his access authorization “would not
endanger the common defense and security and would be clearly consistent with the national interest.” 10
C.F.R.

§ 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995),
affirmed (OSA 1996), and cases cited therein. After careful consideration

of the factors mentioned above and of all the evidence in the record in this proceeding, I find that the
individual has failed to make this showing, and that his clearance should therefore not be restored.

As an initial matter, the individual admitted at the hearing that he suffers from alcohol dependency, and
that the factual underpinnings of the allegations set forth in the notification letter are accurate. Hearing
Transcript (Tr.) at 122-23. However, the individual contends that he has recovered from his alcoholism to
the extent that he no longer represents an unacceptable security risk, and that his failures to abide by the
terms of the court order and the EAPRO agreement were symptoms of his alcohol dependency.

In support of these claims, the individual presented the testimony of a substance abuse counselor who is
an employee of the facility at which the individual is currently being treated. The counselor testified as to
the nature of the individual's treatment program. He stated that the individual began treatment on an
inpatient basis in October 1997. He was discharged after 28 days, and began the outpatient phase of his
treatment. Tr. at 88. This phase consisted of attendance at three to five Alcoholics Anonymous (AA)
meetings per week, obtaining an AA sponsor and maintaining weekly contact with that person,
participating in weekly group sessions at the treatment facility for 52 weeks, reading of sobriety-related
materials for 10 to 30 minutes per day, alcohol and drug testing, and individual therapy with another
substance abuse counselor. After learning of the individual's relapses in June 1998, the counselor testified,
the individual's treatment program was intensified. The individual therapy with the other counselor was
replaced with sessions with a psychologist, and the individual began taking Naltrexone, a prescription
drug that blocks the euphoric effects of alcohol. The counselor stated that the individual has followed this
treatment program, and has made "significant progress." Tr. at 78, 84. Furthermore, the counselor testified
that he saw nothing with regard to the individual's alcohol use that would cause him to be any problem in
the workplace. Tr. at 84. Finally, he opined that, for the individual, this proceeding has been "a two-by-
four between the eyes," and has gotten the individual "on the right track." Tr. at 108. However, on cross
examination, the counselor revealed that the individual had suffered another relapse on November 17,
1998. At a group session on that date, the counselor noticed the odor of alcohol on the individual's breath.
A subsequent test for alcohol yielded positive results. Tr. at 96.

The individual also testified in support of his continued eligibility for access authorization. He stated that
alcohol dependency is a disease, and that periodic relapses are a part of that disease. Therefore, he
contends, his drinking with the knowledge that his job was at stake should not be considered evidence of
poor judgement on his part. Tr. at 122. He stated that he intends to permanently abstain from further
alcohol use. Tr. at 142. When asked why he believes that he can succeed at this when past attempts have
failed, he testified that he has progressed farther in

his recovery than ever before and that he is now using Naltrexone. He also agreed with

the counselor's testimony that the prospect of losing his clearance was the "two-by-four that really got my
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attention." Tr. at 123.

The individual's current and former supervisors testified that his job performance was excellent, that they
considered him to be honest and trustworthy, and that they had not observed him ingesting alcoholic
beverages or in an inebriated state since he completed the residential phase of his treatment in November
1997. Tr. at 45-74. The individual also submitted documentary evidence in support of his continued
eligibility for access authorization. These exhibits included a pharmacy receipt for Naltrexone, and a
document from the local municipal court indicating that the period of advisement had ended and the
charge against the individual had been dropped.

After reviewing the testimony and exhibits in this proceeding, I find that the mitigating evidence submitted
by the individual is not sufficient to allay the serious security concerns set forth in the Notification Letter.
Most importantly, the individual has failed to demonstrate that he has recovered from alcohol dependence
to the extent that he no longer represents an unacceptable security risk. In previous personnel security
proceedings, OHA hearing officers have generally found that, absent unusual circumstances, individuals
who suffer from alcohol dependence cannot be considered to be "rehabilitated" in any meaningful sense
without total abstinence of at least one year’s duration. These conclusions are in accordance with the
testimony of substance abuse treatment professionals in these proceedings. See, e.g., Personnel Security
Hearing, Case No. VSO-0167, 26 DOE ¶ 82,801 (1997), affirmed (OSA 1998); Personnel Security
Hearing, Case No. VSO-0226, 27 DOE ¶ 82,780 (1998). However, by his own admission, the individual
has ingested alcoholic beverages on at least seven occasions since February 1998, with the last such usage
occurring on November 17, 1998, less than two months prior to the hearing. I find these relapses to be
persuasive evidence of the continued existence of valid security concerns regarding the individual's alcohol
dependence.

Accordingly, I find the testimony of the individual and his counselor that this proceeding has been a "two-
by-four between the eyes" that will ensure his continued sobriety to be particularly unconvincing. The
EAPRO Consent to Participate form, signed by the individual on December 12, 1997, states, in pertinent
part, that "if [the individual] fail[s] to meet the terms of the EAP treatment contract . . . , the DOE will be
so notified. The DOE will administratively terminate [his] access authorization and [his] employer will be
so notified." DOE Exhibit 4. The treatment contract, signed by the individual on January 20, 1998, states
that he was to "remain abstinent from any alcoholic beverage (including beer) and any mood altering
substances." DOE Exhibit 7. Despite these provisions, the individual continued to ingest alcoholic
beverages on a sporadic basis between February and June 1998. Moreover, the individual again

consumed alcoholic beverages on November 17, 1998, less than two months before a security clearance
hearing at which he knew that his alcohol use would be the central issue. Finally, the individual's alcohol
use was apparently undeterred by the municipal court order, even though he knew that some type of
criminal punishment could result. Tr. at 146-47. (2) These facts evince the individual's continuing struggle
with his alcohol dependence, and I find it unlikely that the threat of losing his clearance will, by itself, act
to ensure the individual's future sobriety.

Similarly, I find the individual's use of Naltrexone to be of little or no mitigating value. When asked about
the circumstances surrounding his November 1998 relapse, the individual indicated that he had used the
drug during the period leading up to, and on the day of, his ingestion of alcoholic beverages. Tr. at 145-46.
For these reasons, I conclude that the individual has failed to present evidence that is sufficient to mitigate
the DOE's security concerns under 10 C.F.R. § 710.8(j).

With regard to the security concerns set forth under 10 C.F.R. § 710.8(l), the individual contends that his
consumption of alcohol in violation of the court order and his EAPRO agreement were symptoms of his
alcohol dependence, Tr. at 122, and should not be taken as evidence of an underlying character flaw.
However, as previously stated, I am not convinced that the individual's recovery from alcohol dependence
has been sufficient to demonstrate that he is an acceptable security risk. Therefore, even if I was to agree
with the individual's contention, I could not conclude that he has successfully mitigated the DOE's security
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concerns under section 710.8(l). The individual's current and former supervisors testified that they have
found him to be honest, reliable, and trustworthy. Tr. at 50, 68. However, it is possible to be reliable and
trustworthy in a part of one's life, such as a work environment, and unreliable in others. The individual's
failures to abide by the terms of the court order and the EAPRO agreement demonstrate that he has not
been reliable, or exercised sound judgement, concerning the use of alcoholic beverages. I therefore
conclude that the individual has not adequately mitigated the DOE's security concerns under section
710.8(l).

III. Conclusion

For the reasons set forth above, I find that the individual has failed to adequately address the security
concerns set forth in the Notification Letter. Therefore, based on the record in this proceeding, I am unable
to conclude that restoring his access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest. Accordingly, I find that the individual’s access
authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: February 26, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such an authorization will also be referred
to in this Opinion as a security clearance.

(2)Although the charge against the individual was dismissed, it does not appear that the court was aware of
the individual's use of alcohol during the advisement period.
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May 5, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 29, 1998

Case Number: VSO-0246

This Opinion concerns the eligibility of XXXXXXXXXXX (hereinafter "the individual") to hold an
access authorization.(1) The regulations governing an individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." In a Notification Letter dated September 23, 1998, the manager at the individual’s work
site suspended the individual’s access authorization. This Opinion will consider whether, based on the
written record and oral testimony presented in this proceeding, the individual’s suspended access
authorization should be restored.

I. NOTIFICATION LETTER

The September 23, 1998, Notification Letter suspended the individual’s access to classified matter or
special nuclear materials based upon findings made pursuant to the criteria set forth in 10 C.F.R. §710.8(j)
and (l). In summary, the Notification Letter informed the individual that DOE is in possession of
derogatory information which indicates that the individual may not be eligible for access authorization.
This information involves the

individual’s habitual use of alcohol and consequent issues involving the individual’s judgment, reliability
and trustworthiness.(2) The letter also contains a summary of the individual’s history while employed at
the DOE facility, provides the identify of the psychiatrist in charge of evaluating the individual’s mental
state, and lists the reasons the psychiatrist has concerns that warrant access authorization suspension. The
Notification Letter states that the individual has the right to a hearing to resolve the access eligibility issue,
explains that the individual may or may not chose to be represented by legal counsel, and identifies the
DOE attorney designated as DOE Counsel for this proceeding. Pursuant to the Notification Letter, the
individual requested a hearing to review the access eligibility issue.

II. BACKGROUND
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According to the uncontested factual record in this proceeding, the individual has a long history of alcohol
abuse. The individual was arrested for driving under the influence of alcohol, (DUI) in August 1972,
November 1992, December 1994 and March 1998. See the September 23 letter, enclosure 2. After the third
DUI arrest in December 1994, the DOE required a psychiatric examination of the individual. At that time
the psychiatrist diagnosed the individual as alcohol dependent. Transcript of Hearing (hereinafter Tr.) Tr.
at 35-37. The individual was allowed to retain an access authorization conditioned upon (i) enrollment in
an Employee Assistance Program (EAP) for alcohol rehabilitation and (ii) total abstinence from alcohol
consumption.(3) The individual did not consume alcohol between April 1995 and April 1997, and was
enrolled in the EAP during that period. However, in December 1997, the individual began drinking alcohol
again, mostly on weekends. The individual’s alcohol consumption at this time was limited to brandy and
wine with dinner.(4) The individual also began cooking with wine at this time. Despite his obligation to do
so, the individual failed to report this behavior to his EAP counselor. See the September 23 letter,
enclosure 2.

Then, on March 23, 1998, three months after the individual began drinking again, the individual consumed
alcohol to the point of intoxication, operated a motor vehicle, ran a stop sign, drove the car through an
intersection, and crashed into a moving flatbed truck. The automobile was destroyed and the individual
was arrested for the fourth time and charged with DUI. At DOE’s directive, a psychiatrist examined the
individual again to assess his psychological state. Based upon this examination, the individual was
diagnosed as being no longer alcohol dependent, but as drinking in a maladaptive pattern. Id. At this point
DOE concluded that the individual’s access authorization should be rescinded and issued the September
23, 1998, Notification Letter.

III. THE HEARING

At the hearing which I held in this matter, the DOE Counsel called as a witness the Personnel Security
Specialist assigned to the individual’s case, who presented the factual circumstances described above and
reviewed the DOE’s practices and policy regarding access authorization. Tr. at 10-15. The DOE Counsel
also introduced as a witness the Board Certified Psychiatrist who had examined the individual in 1994 and
1998. The psychiatrist reviewed in some detail the factual record, and discussed the circumstances,
considerations and conclusions reached after his 1994 evaluation of the individual. The psychiatrist then
described, explained and affirmed his 1998 diagnosis (drinking in a maladaptive pattern) and elaborated
upon his conclusions in light of testimony presented at the hearing. Tr. at 37-40. In conclusion, the
psychiatrist stated that he was favorably impressed with aspects of the individual’s persona, noting that
honesty, lack of denial, and apparent determination make the individual a good candidate for
rehabilitation. However, the psychiatrist also indicated that for purposes of access to secure material, the
individual’s judgement and reliability are still questionable. Tr. at 93-96, 97-101.

Appearing pro se, the individual called as a witness a personal counselor who is a licensed, practicing
clinical psychologist, specializing in substance abuse problems. Tr. at 47-48. The counselor stated that she
has known the individual for a number of years and had served as the individual’s personal therapist
during the 1995-1997 EAP enrollment. She is also counseling the individual now. Tr. at 45-47. She further
indicated that since the individual has been under her care, the individual has progressed from a state of
denial regarding the seriousness of the alcohol problem, to the point where the therapist believes that the
individual now truly understands the nature of the problem and is fully committed to containing the
problem through abstinence. Tr. at 53, 56-59. The counselor pointed to the relapse the individual had in
December 1997, as a example of a defect in judgment which is typical of alcohol abusers. After a period
of abstinence, problem drinkers often becomes convinced that they can drink on a social basis without
consequences. The counselor focused much of her attention however upon a more recent relapse, this one
occurring in December 1998. What impressed the counselor was the fact that immediately after the most
recent relapse, which involved the consumption of two glasses of wine at the individual’s home, the
individual reported the incident in detail to her. Tr. at 100. The counselor judged this action, immediately
after the relapse, to be an indication of the individual’s good intentions and improving judgement. The
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counselor stated her belief that the individual has made important progress over time and was a good
candidate for rehabilitation. Tr. at 51-54.

The individual’s testimony, together with the written record, described how the destructive effects of a
failing marriage, a very ill child and serious financial difficulties combined with physical exhaustion and
stress from a demanding work schedule left the individual vulnerable to inappropriate alcohol use. Tr. at
40. The individual also stated, however, that since the successful completion of the two year EAP, sobriety
has been maintained on an on-going basis with only two exceptions: the DUI in March 1998, and the
incident in December 1998 when two drinks were consumed along with dinner. Tr. at 77-81. The
individual expressed certainty that the structure provided by the EAP, if made available again, and related
activities - e.g. AA - will be sufficient to keep the need for total abstinence sharply defined and in focus.
The individual testified that the fear of the consequences of a failure to avoid alcohol will also have a very
strong deterrent effect. Tr. at 71- 72, 86-88. The individual’s testimony painted a picture of a person
changed by bitter experience, increased self-knowledge, supportive friends and family. Tr. at 74. The
individual expressed the intention to remain in a recovery program on a permanent basis. Tr. at 82. In
addition, this testimony also explored recent spiritual development, improved relationships with spouse
and family, and changes in work responsibilities which promise to reduce the life stressors which triggered
the problem drinking. Tr. at 68, 82-83. The individual noted that although the decision to drink in
December 1998 was wrong, the fact that the act was immediately reported to the counselor indicates a
powerful commitment to self-healing and to trustworthiness, since the solitary drinking could not have
been otherwise known. Tr. at 85- 89, 102.

On behalf of the individual, two co-workers who appeared as witnesses testified under oath that the
individual never consumed alcohol on the job site. Tr. at 111, 127. They also testified that the individual is
a reliable and honest person. Tr. at 137- 139. Each witness has served as the individual’s supervisor; and
each stated that he believes the individual is a person he can rely upon to handle difficult, complex tasks
which require initiative and sound judgment. Tr. at 127-128. They also discussed the individual’s
extraordinary productivity. Tr. at 106-108. Neither of the co-workers had witnessed the individual
consume alcohol, even when they socialized together after working hours. Tr. at 105-115, 124-135.

IV. CONSIDERATION

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard, which is designed to protect national security interests. A hearing
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that granting or restoring access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dept. of Navy v. Egan, 484 U.S. 518,531 (1988) ("clearly consistent with the national
interest" standard for the granting of security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991)(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues.Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995).

In rendering judgment in this case, I must consider whether there are factors present to mitigate the DOE's
security concerns. Among the factors that I am to consider are those set forth at 10 C.F.R. § 710.7(c). See
also 10 C.F.R. § 710.27(a). I am called upon to render a common sense judgment based upon the facts
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before me, risks to national security, possibly mitigating circumstances, the credibility of the individual,
the nature and extent of the individual’s psychological problems, and the degree to which these problems
have been overcome.

After serious consideration I cannot recommend the restoration of the individual’s access authorization. It
is evident to me from the written record and from testimony at the hearing that the individual has made a
determined effort at self-rehabilitation. It is particularly noteworthy that the DOE psychiatrist
acknowledged the individual’s improved self-image and heightened self-awareness, status as a good
candidate for rehabilitation and apparent trustworthiness. Also of importance is the determination by the
individual’s counselor that over time the individual has abandoned denial and seems to truly understand
the nature of the affliction which must be overcome and the need not only to avoid abusing alcohol but for
total abstinence.

I was favorably impressed by the individual’s introspective clarity, expanding self-knowledge and striking
honesty in assessing past inappropriate behavior, motivations and personal weaknesses. I was also
heartened by the positive changes which have been implemented in the individual’s personal life, apparent
deep spirituality and obvious commitment to rehabilitation. I agree with the final prognosis of the mental
health professionals that the individual is a prime candidate for successful rehabilitation.

However, given the presumption against the restoration of access authorization discussed above, the facts
in this case do not favor the individual. The long-term pattern of bad judgment and alcohol abuse so
clearly established by the record in this proceeding has convinced me that it would be a mistake to entrust
the individual with access authorization at this time.

Currently the individual’s alcohol problem is in remission. The combination of factors which in the past
have contributed to the individual’s alcohol abuse, including a daughter’s health problems, sour relations
with a spouse, job-related pressures and financial difficulties, have recently diminished in intensity.
However, nothing now in the record permits me to conclude that these stressors will not intensify at some
time in the future. If that were to occur, it is reasonable to fear that the individual would go back to the
previously established pattern of drinking to excess and thereby endanger the national security.
Furthermore, when I review the individual’s “track record” from 1992 to the present, I am concerned by
the repetitive nature of the failures of judgment and inappropriate behaviors. I was particularly disturbed
by the fact that after the latest DUI arrest, after being served with the Notification Letter and losing access
authorization for problem drinking, the individual still decided to drink in the privacy of home. While the
mental health specialists focused upon the immediate reporting of the relapse as a good sign, I am
concerned by the relapse itself. Excessive drinking in response to stress seems to be deeply ingrained in
the individual and, in the absence of convincing evidence that this link has been severed, the individual
cannot be trusted with access authorization.

It seems worth noting that access authorization is a privilege not a right, and that the high standards of
behavior, reliability, trustworthiness and sound judgment necessarily associated with access authorization
far exceed standards we ordinarily demand. Because I am unable to conclude that restoring the
individual’s access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest, I find that the individual’s access authorization should not be
restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.
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George B. Breznay

Hearing Officer

Office of Hearings and Appeals

Date: May 5, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The Office of Security relied upon regulatory guidelines found at 10 C.F.R. §710.8(j) and (l). Criterion
J includes information that the individual has “been or is a user of alcohol habitually to excess, or has
been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” Criterion L addresses behavior
which tends to show an “individual is not honest, reliable, or trustworthy . . . .Such conduct or
circumstances include, but are not limited to, criminal behavior, a pattern of financial irresponsibility or
violation of any commitment or promise upon which DOE previously relied to favorably resolve an issue
of access authorization eligibility.” The individual’s access authorization was suspended based upon
reference to these criteria.

(3)When DOE employees with access authorization who have an alcohol problem come to the attention of
the Office of Security, that Office has the option of offering the employee a conditional second chance.
This means permitting the employee to retain access authorization in return for the employee’s enrollment
in a drug treatment program, a counseling regime and the pledge of total abstinence. The individual’s
enrollment in the EAP in April 1995, is an example of such an arrangement.

(4)This is the individual’s testimony during a Personnel Security Interview on March 12, 1998.
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April 21, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

HEARING OFFICER'S OPINION

Name of Case: Personnel Security Hearing

Date of Filing: November 3, 1998

Case Number: VSO-0247

This Opinion concerns the eligibility of XXXXXXXXXXXXX ("the Individual") to retain an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” This access
authorization was suspended by a "Notification Letter" which was issued to the Individual by the
Department of Energy (DOE) on XXXXXXXXX. DOE Exhibit 1. This Opinion considers whether, based
on the evidence and testimony in this proceeding, the Individual's access authorization should be restored.

I. THE NOTIFICATION LETTER

The XXXXXXXXXXXX, Notification Letter suspended the Individual's "Access to Classified Matter of
Special Nuclear Materials" based upon findings made pursuant to the criteria set forth in 10 C.F.R. §
710.8(f) and (l)(Criteria (f) and (l) respectively).(1)

In summary, the letter describes numerous unpaid debts of the Individual and related collection actions
and the Individual's failure to enumerate these debts and related collection actions in "a Personnel Security
Questionnaire, a questionnaire for Sensitive Positions, a personnel qualifications statement, and/or a
personnel security interview." Id. The XXXXXXX Letter also states that the Individual "failed to report
the (bad) check charges at the time of their occurrence." Id. These are the bases for suspension of the
Individual's access authorization.

II. FACTUAL BACKGROUND

The record in this proceeding is extensive and uncontested. See Hearing Transcript (Tr.) at 62. Among the
earliest documents in the record is a "Questionnaire for Sensitive Positions," dated and signed by the
Individual on XXXXXXXXXXX. DOE Exhibit 23. The Questionnaire reads in part:

file:///persecc.htm#vso0247
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I read and understood the instructions explaining

the purpose of this form and the Federal Government's

authority for asking the question. I read each question

asked of me and understood each question. I understand

that if I did not tell the truth on this form or did

not list all relevant or material facts or events, the

Federal Government may. . . deny or revoke my (personal

security) clearance. . . .

DOE Exhibit 23. The Questionnaire also asks "[h]ave you ever been arrested, charged, or convicted of any
other type of offense? Leave out traffic fines of less than $100." DOE Exhibit 23.9 (part 2, line 23e). To
this question the individual answered "no." However, an FBI report dated XXXXXXXXXXX, stated that
the Individual had been “arrested"(2) by the XXXXXXXXX County Sheriff's Office on XXXXXXXXXX
for two counts of a fraudulent check charge. DOE Exhibit 22. DOE asserts that by omitting this incident
from the XXXXXXXXXXXX Questionnaire for Sensitive Positions a security concern is raised under the
provisions of 10 C.F.R. § 710.8(f).

On XXXXXXXXXX, DOE conducted a personnel security interview with the individual. DOE Exhibit 19.
The bulk of the interview concerns the Individual's arrest record referred to in DOE Exhibit 22 and related
unpaid debts incurred by the Individual. The interviewer cautioned the Individual as to the importance of
reporting any arrests to the DOE within 5 days of the arrests. DOE Exhibit 19 at 40-41. There is also
considerable discussion about the Individual's financial affairs, and the interviewer specifically explains the
importance of a person's financial situation as they relate to DOE security concerns:

Someone may see that you're having problems making your

house payment, they may offer you money in exchange

for information.

DOE Exhibit 19 at 35. A further detailed examination of the record is not necessary. There is material
setting forth a continuing pattern of unpaid debts, including 11 instances in which the individual was
"arrested" for unpaid debts and other instances in which debts were referred for collection by the holders
in due course. DOE Exhibits 6.4, 6.6, 17.2, 17.3, 18.6, 18.8; see Tr. at 32-37. The record also reflects that
the individual did not properly report or declare these matters to DOE. Specifically, on three separate
occasions, the individual did not fully or correctly complete a Personnel Security Questionnaire, a
Questionnaire for Sensitive Positions and a personnel qualifications statement with respect to personal
indebtedness. See Tr. at 56-57. In addition, the individual failed to report the "arrests" to DOE within 5
days as required. Tr. at 36-38.

During the period encompassed by the record, the individual repeatedly assured DOE that steps would be
taken to satisfy the debts, and that the pattern of irresponsible conduct surrounding the indebtedness would
cease. In addition, in an attempt to meet DOE concerns, the Individual was referred to a debt counselor by
her employer in XXXX, but never met with that person. See DOE Exhibit 9; Tr. at 74. At the same time,
the security interview transcripts and credit check materials throughout the lengthy period with the record
up to the Notification Letter show no alteration in the individual's conduct.

III. HEARING
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No substantial new material or considerations were provided by DOE during the hearing. DOE presented
and underscored the matters set forth in the record, including the presentation of two witnesses who were
knowledgeable concerning the Individual's job performance and duties. See Tr. at 6-16. The testimony
confirmed that the Individual handled and had access to nuclear material, as well as periodic access to
classified data. See Tr. at. 10. The witnesses also testified that the individual was a valuable, capable
employee whose job performance was excellent. Tr. at 11, 15.

The very limited presentation of the Individual did not expand the record in any material way. No
explanation or mitigation was offered for any of the actions underlying the Notification Letter. When the
Notification Letter was issued, the individual apparently ceased writing checks -- a principal source of the
indebtedness difficulty -- and apparently has not made any "bad" debts since that time.(3) At the same
time, according to the Individual, the indebtedness outlined in the most recent credit report has not
changed for the better, and there was no testimony concerning any steps taken to reduce the indebtedness
or to obtain the type of counseling assistance previously suggested by DOE and the Individual's
contractor-employer. See Tr. at 46, 74. Ceasing to write checks in this case is a step toward financial
responsibility, but alone is insufficient evidence of a sustained, new pattern of financial responsibility
sufficient to demonstrate that a recurrence of the past pattern is unlikely. See, e.g., Personnel Security
Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,599 (1996). The Individual apparently intended to
call as a witness a friend but that person was unable to appear the day of the hearing. The opportunity to
have the potential witness testify by affidavit was extended to the Individual, and the record was left open
for an extended period for this purpose. However, no such testimony was offered.

Concerning possible causes for the indebtedness involved in the proceeding, the Individual did not cite any
substantial mitigating factors -- such as sudden, extraordinary or extended illness or extraordinary
unanticipated expenses -- which might produce overwhelming financial obligations. Indeed, the record
would not support such a claim. The Individual did state during the hearing that a spouse played an
unspecified role in the debt difficulties, as did a personal loss, and the unspecified cost of a child's
education. However, each of these factors is also mentioned in the security interviews over the course of
the record, so that any special significance they might have been accorded has dissipated over time.
Finally, even a full, satisfactory justification of the cause of the indebtedness would not eliminate the
Individual's failure to correctly respond to the DOE security forms, interviews and to promptly report
and/or disclose the matters to DOE.

IV. CONCLUSION

The record in this case, including the transcript of the hearing, supports the existence of the risk factors
cited in the Notification Letter and the suspension of the Individual's security access authorization.(4)
Over the course of nearly a decade the individual has incurred debts that were not promptly paid, failed to
report these matters to DOE, and on three separate occasions failed to fully and correctly complete the
Personnel Security Questionnaire, the Questionnaire for Sensitive Positions and personnel qualifications
statements. This pattern of behavior has continued through a series of three interviews and questionnaires
and despite repeated advice and caution by DOE. I therefore conclude that the DOE had a sufficient basis
for invoking Criteria (f) an (l) in the present circumstance and that the Individual has not resolved the
DOE’s security concerns. Accordingly, I cannot conclude that a grant of access authorization “will not
endanger the common defense and security and will be clearly consistent with the national interest.” 10
C.F.R. § 710.27(d). For that reason, I cannot recommend that the Individual be granted access
authorization.

The regulations set forth at 10 C.F.R.§ 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, D.C. 20585-0107, and served on the other party. If either party
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elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Richard T. Tedrow

Hearing Officer

Office of Hearings and Appeals

Date: April 21, 1999

(1)Criterion (f) concerns information indicating that an individual “[d]eliberately misrepresented, falsified,
or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive
Positions, a personnel qualifications statement, a personnel security interview, written or oral statements
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for
DOE access authorization, or proceeding conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. §
710.8(f). Criterion (l) concerns information indicating that an individual has “engaged in unusual conduct”
or “is subject to any circumstances which tend to show that the individual is not honest, reliable, or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause the individual to act contrary to the best interests of the national
security. Such conduct or circumstances include, but are not limited to, criminal behavior, a pattern of
financial irresponsibility, or violation of any commitment or promise upon which DOE previously relied to
favorably resolve an issue of access authorization eligibility.” 10 C.F.R. § 710.8(l).

(2)During the hearing, a DOE counsel stated that under applicable state law, once a warrant has been
issued to a person and served in connection with an unpaid debt, a person is considered “arrested.” Tr. at
42. This is the sense in which the term “arrested” is used in the Notification Letter and the record.

(3)According to the individual, she is no longer using her checkbook. Tr. at 63.

(4)During the hearing, DOE withdrew its allegation that the individual failed to disclose that she had
delinquent finances in a Questionnaire for Sensitive Position dated XXXXXXXXXX. Tr. at 59.
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August 11, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 15, 1998

Case Number: VSO-0251

This Opinion concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as "the Individual")
to retain a level “Q” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” The Department of Energy's Idaho Operations Office (the Operations Office) suspended the
Individual's access authorization under the provisions of Part 710. This Opinion considers whether, on the
basis of the evidence and testimony in this proceeding, the Individual's access authorization should be
restored. For the reasons stated below, it is my opinion that the Individual's access authorization should not
be restored at the present time.

I. BACKGROUND

The events leading to the present proceeding began when the Individual underwent a routine re-
investigation of his eligibility to maintain a DOE access authorization. Because this re-investigation
revealed information which raised security concerns, a Personnel Security Interview (PSI) of the
Individual was conducted on February 17, 1998. This PSI failed to resolve the security concerns raised
during this re-investigation. Accordingly, the Individual was evaluated by a board certified psychiatrist at
the Operations Office's request. This evaluation consisted of an interview of the Individual, a review of his
security file and the administration of two standardized personality profile tests, the Minnesota
Multiphasic Personality Inventory II (the MMPI-II) and the Millon Clinical Multiaxial Inventory - III
(MCMI-III).

Because the evaluation and investigation revealed a significant amount of unresolved derogatory
information concerning the Individual, his access authorization was suspended and an administrative
review proceeding was initiated. See 10 C.F.R. § 710.9. The Operations Office then issued a letter
notifying the Individual that it possessed information that created a substantial doubt concerning his
continued eligibility for access authorization (the Notification Letter). The Notification Letter specifies
three areas of derogatory information described in 10 C.F.R. § 710.8. First, the Notification Letter alleges
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that the Individual has "deliberately misrepresented, falsified, or omitted significant information from a
Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a personnel qualifications
statement, a personnel security interview, written or oral statements made in response to official inquiry on
a matter that is relevant to a determination regarding eligibility for DOE access authorization, or
proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f). Second, the
Notification Letter charges that the Individual has “engaged in unusual conduct or is subject to
circumstances which tend to show that [he] is not honest, reliable, or trustworthy; or which furnishes
reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which may cause
[him] to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). Third, the
Notification Letter alleges that the Individual has "an illness or mental condition of a nature which . . .
causes, or may cause, a significant defect in judgment or reliability." 10 C.F.R. § 710.8(h). The Individual
filed a request for a hearing in which he made a general denial of the allegations contained in the
Notification Letter. This request was forwarded to the Office of Hearings and Appeals (OHA) and I was
appointed as Hearing Officer.

At the hearing, the Operations Office presented three witnesses: the consultant psychiatrist, a Personnel
Security Specialist and the Individual. Pursuant to my ruling at the conclusion of the hearing, the record of
this proceeding was closed on July 25, 1999, 30 days after the hearing. See Transcript of Hearing, Case
No. VSO-0251 (hereinafter cited as “Tr.”) at 190.

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § 710.7(c); § 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

III. FINDINGS OF LAW AND FACT

A. Criterion F

Criterion F applies to information that the Individual has: “Deliberately misrepresented, falsified, or
omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive
Positions, a personnel qualifications statement, a personnel security interview, written or oral statements
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for
DOE access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. §
710.8(f).

In the present case, the Notification Letter charges that the Individual submitted a Personnel Security
Questionnaire (PSQ) dated December 2, 1985. Question 11 of this PSQ asked: "Are you now, or have you
ever been a user of any narcotic, hallucinogen, stimulant, depressant or cannabis . . . except as prescribed
by a licensed physician?" The Individual answered this question "No." However, the Psychiatrist's Report
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indicates that the Individual told him that he had used illicit drugs on at least four occasions during high
school. Psychiatrist's Report at 3. It has been almost 15 years since the Individual submitted this inaccurate
answer. I am inclined to find that passage of this amount of time mitigates the security concerns raised by
the Individual's submission of an inaccurate answer on a PSQ. (1)

The Notification Letter also charges that the Individual provided false information on a Questionnaire for
Non-Sensitive Positions (QNSP) dated May 29, 1997. Question 27a of the QNSP asked: "In the last 7
years, have you filed a petition under any chapter of the bankruptcy code (to include chapter 13)?"
Apparently, the Individual indicated, on the QNSP, that he had filed for bankruptcy under Chapter 13 in
October 1996. The Operations Office contends that the bankruptcy court's records indicate that the
Individual filed for bankruptcy twice during the applicable time period. According to the Operations
Office, the Individual's failure to report the second bankruptcy constitutes a deliberate omission.

However, the Individual has provided an explanation of why he only reported one bankruptcy, when the
bankruptcy court's records indicate that he filed twice during the reporting period. The Individual
explained that he had failed to comply with the payment plan mandated by the bankruptcy court. As a
result, the bankruptcy court dismissed his bankruptcy claim and he had to refile it. The Individual
explained that he saw this sequence of events as one claim and did not consider it to be two separate
claims. The Operations Office has not shown that the Individual was required to report the dismissal and
refiling of the bankruptcy claim on the QNSP as two bankruptcies. Nor does common sense suggest that he
was required to report these events as two bankruptcies. Since the Operations Office did not submit
evidence showing that the Individual was expected to report the dismissal of his first bankruptcy and the
refiling of his second bankruptcy, it has not shown that the Individual deliberately attempted to deceive
DOE security when he failed to explain that he had to refile his bankruptcy petition or that the Individual
should have known that he was expected to explain that his bankruptcy was refiled.

Accordingly, I find that the first charge under Criterion F is mitigated by the passage of time. I find that
the second charge under Criterion F is without merit, since there is no evidence that the Individual had
either deliberately deceived DOE security officials or had failed to comply with reporting requirements.

B. Criterion L

Criterion L refers to information that an individual has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. §
710.8(l).

The present case involves an individual who has exhibited a long standing and well-documented pattern
of gross irresponsibility. Moreover, the Individual's actions clearly indicate that his judgment and
reliability are significantly impaired.

For example, the Individual admitted to an extraordinary history of financial mismanagement. This pattern
of financial irresponsibility goes back to at least 1980, when the Individual declared bankruptcy for the
first time. Apparently, the Individual failed to learn from this experience, since by late 1996, the Individual
was once again living beyond his means and continuing to purchase luxury items which he knew he could
not afford. February 17, 1998 PSI at 6. The Individual then raised the number of claimed dependents to 40
so that state and federal taxes would not be withheld from his paycheck. Id. at 12. He apparently did this
without having a plan for addressing the resulting tax bill of over $9,300. Id. at 11-13. Moreover, the
Individual indicates that he discontinued making mortgage payments on his house for a period of about a
year. Id. at 10. On several occasions during this time-period, the Individual wrote checks in return for
goods and services even though he knew that his checking account did not contain the necessary funds. Id.
at 48-49. Eventually, the Individual was forced to file for a second bankruptcy in October 1996. Id. at 6.
After making three of the payments mandated under the plan approved by the bankruptcy court, the
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Individual quit making payments on the plan. The bankruptcy court dismissed his petition. He eventually
refiled his claim.

This pattern of financial irresponsibility does not appear to be resolved. Moreover, it is clear to me that the
Individual does not appreciate the significance of his failure to conduct his financial affairs in a
responsible and appropriate manner. (2) At the Hearing, the Individual admitted that he does not presently
have a financial counselor or even a budget. Tr. at 109, 150-51. He further testified that he does not
currently have any specific plan for getting his financial affairs in order. Id. at 150- 51. I therefore can not
find that the Individual has resolved the Criterion L security questions raised in the Notification Letter.

C. Criterion H

The Individual’s history of depression raised serious security concerns under the criteria set forth at 10
C.F.R. § 710.8(h). Criterion H provides that a serious security concern is raised when an individual has:

An illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability.

10 C.F.R. § 710.8(h). In order to resolve the security concerns raised by the Individual’s history of
depression, the DOE arranged for him to be examined by a board certified psychiatrist. On March 20,
1998, the DOE Psychiatrist conducted a psychiatric examination of the Individual and administered two
standardized psychological tests. The DOE psychiatrist concluded that the Individual had either a Major
Depressive Disorder (with recurrent mixed specifiers, melancholia and atypical features) or Bipolar II
disorder (with recurrent major depressive episodes with hypomanic episodes in past; most recent episode
depressed) and/or Dysthymic Disorder, chronic, mild, early onset type. In addition, the DOE Psychiatrist
diagnosed the Individual with a Mixed Personality Disorder or Personality Disorder Not Otherwise
Specified (with Dependant Personality features, Avoidant Personality Traits likely and Antisocial
Personality traits when depressed). DOE Psychiatrist's Report at 9-10. The DOE Psychiatrist then
expressed a high level of concern about the Individual's judgment and reliability. Specifically, his report
states:

With all the unresolved emotions and feelings expressed on these pages, one has to be concerned that the
subject may be a "time-bomb" and on the edge of reacting or exploding if sufficiently provoked. Also one
has to consider that the subject has actually nothing to lose, should the anger and hurt the subject feels
escalate into a reaction.

DOE Psychiatrist's Report at 7. The DOE Psychiatrist then stated:

The subject has not had adequate treatment or rehabilitation for the mental disorder . . . . The bottom line
is that the subject's depression and associated aberrant behaviors do meet the criteria for paragraph (h) of
10 C.F.R. 710, that is the subject has a mental condition, illness or disorder of a nature which, in my
opinion, may or could cause a significant defect in judgment or reliability that could be manifest in
behavior of a safety or security concern.

***

My opinion is that the depression will once again resurface and manifest in aberrant behaviors similar to
those seen in the past. The subject needs to be seen by a psychiatrist for management of psychotropic
medication and also needs psychotherapy of a psychodynamic type.

***

The Prognosis is guarded. It is statistically likely that without proper psychotherapy and psychotropic
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medication management, another serious depressive episode will occur.

Id. at 9-10 (emphasis in the original). The Individual failed to submit any evidence contradicting these
findings of the DOE Psychiatrist. (3) Accordingly, I find that the Individual has not resolved the Criterion
H security concerns raised in the Notification Letter.

It is important to note that I am not concluding that the Individual is not eligible to maintain a DOE access
authorization simply because he was properly diagnosed with a mental illness. Had the Individual
exhibited an appropriate level of insight into his circumstances and demonstrated the appropriate
commitment to obtaining medical treatment for his illness, I might have been able to conclude that the
security concerns raised by his illness had been resolved. Instead, the Individual has not acknowledged
that he has a mental illness that requires medical treatment. This failure to recognize or acknowledge his
condition raises grave doubts on my part about his ability to maintain a DOE access authorization.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not shown that he warrants restoration
of his access authorization. The Operations Office therefore has a sufficient basis for invoking Criteria L
and H in the present circumstances. Since the Individual has not resolved the Operations Office’s
allegations under Criteria L and H, I conclude that the Individual has not demonstrated that restoring his
security clearance would not endanger the common defense and would be clearly consistent with the
national interest. Therefore, it is my opinion that the Individual's access authorization should not be
restored at this time.

The regulations set forth at 10 C.F.R.§ 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: August 11, 1999

(1)The record does not contain any evidence suggesting that the Individual's illegal drug use is more
extensive than his admitted use during his high school years.

(2)The Individual's financial circumstances also render him susceptible to coercion or blackmail.

(3)Although a period of over seven months elapsed between the issuance of the Notification Letter and the
Individual's hearing, he provided no reliable evidence contradicting the DOE Psychiatrist's findings. This
fact concerned me, since the Individual requested, and was provided, two extensions of the hearing date for
the express purpose of obtaining an expert opinion. I also, at the Individual's request, held the record open
for an additional 30 days in order to provide him with an opportunity to submit evidence contradicting the
DOE Psychiatrist's findings.
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May 26, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 23, 1998

Case Number: VSO-0253

This Opinion concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the individual") to
hold an access authorization (also called a security clearance) under the Department of Energy (DOE)
regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material." As explained below, I recommend
against reinstating the individual’s access authorization.

Background

The individual held an access authorization from 1985 to 1995. The individual is employed by a DOE
contractor that has again requested access authorization for the individual. The local DOE security office
issued a Notification Letter to the individual on November 6, 1998. The Notification Letter alleges under
10 C.F.R. § 710.8(h) that the individual “has an illness or mental condition of a nature which, in the
opinion of a board-certified psychiatrist, causes, or may cause, a significant defect in his judgment or
reliability.” This charge is based on a number of psychiatric evaluations of the individual, including one
recently performed by a DOE consultant psychiatrist (DOE psychiatrist), who reported that the individual
suffers from bipolar disorder, last episode manic, with psychotic symptoms, and expressed his opinion that
this condition causes a significant defect in the individual's judgment and reliability.

Because of these concerns, the case was referred for administrative review. The individual filed a request
for a hearing on the charge described in the Notification Letter. DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), the OHA Director appointed me as Hearing Officer
in this case, and I convened a hearing at the convenience of the parties.

At the hearing, the DOE Counsel called the DOE psychiatrist as his only witness. The individual
represented himself, testified on his own behalf, and called his supervisor, his former wife, and a member
of the clergy as additional witnesses. The DOE submitted 59 written exhibits and the individual submitted
five written exhibits, including one at the hearing. Upon receipt of the transcript of the hearing, I closed
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the record.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; [and]
the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come
forward with evidence to convince the DOE that restoring his access authorization “would not endanger
the common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.7(a). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) and
cases cited therein. The individual has not met this burden. For the reasons discussed below, I recommend
that his access authorization not be reinstated.

Findings of Fact and Analysis

In his report, the DOE psychiatrist outlined the individual's history of mental illness over the past seven
years. While I take note that the individual has challenged the legitimacy of psychiatry as a science and as
a tool for assessing the mental health of a "born-from-above" Christian, see, e.g., Transcript of Hearing
(Tr.) at 149-50, there is no evidence in the record that contradicts the facts contained in the following
summary of his medical history. The individual reported that his father was abusive and possibly a
paranoid schizophrenic, and his mother was an alcoholic. As an adolescent, he had some interaction with
the police, particularly concerning his detonation of explosives. DOE Psychiatrist's 1998 Report (Report),
DOE Exhibit 22, at 4. After serving in Vietnam, he returned and was later treated for Post Traumatic
Stress Disorder (PTSD). Id. at 4, 6; Tr. at 49; DOE Exhibit 3. In 1993, the individual was voluntarily
hospitalized after a suicide attempt. The treating psychiatrist diagnosed him as suffering from bipolar
disorder and PTSD, and released him on medications after about two weeks. DOE Exhibit 54. In
December 1994, the individual's girlfriend obtained a restraining order against him, which required that he
not communicate with or contact her in any way, nor come within 100 yards of her. See Individual's
February 22, 1999 Submission. In January 1997, he was arrested for violating the terms of the restraining
order. Tr. at 90; Exhibit 3 at 2. After his arrest, he was transferred to a mental hospital where he remained
involuntarily, on medications, for a month. Id.

In 1994, the DOE psychiatrist was asked to perform an evaluation of the individual in light of his 1993
hospitalization and a series of case evaluations. At that time, the DOE psychiatrist's opinion was that,
although the individual had suffered from a single episode of bipolar disorder and a single error of
judgment (attempted suicide), his judgment and reliability were not defective, and that he did not at that
time "have an illness or mental condition of a nature which causes or might cause a significant defect in
judgment or reliability within the meaning of 10 C.F.R. § [710.8(h)]." DOE Exhibit 35 at 7.

file:///cases/security/vso0013.htm


Case No. VSO-0253, 27 DOE ¶ 82,804 (H.O. Schwartz May 26, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0253.htm[11/29/2012 1:34:36 PM]

In his September 1998 report, the DOE psychiatrist found that the individual's mental health had
deteriorated since he had interviewed him in 1994. Report at 2. He explained at the hearing:

[W]hen I first saw him [in 1994] he had the one episode of a mood disorder, and by the time I saw him in
1998 he had three episodes of a . . . severe mood disorder. The current thinking is that a person with that
many episodes and that much disability based on each episode that required hospitalization should be on
medicine for an indefinite period of time. My opinion then would be that he is suffering from a manic
depressive illness, manic episodes, they're severe and they're psychotic, and he's had enough of these that
warrant treatment by medication for a [long] if not indefinite period of time.

Tr. at 106. The DOE psychiatrist lists nine symptoms of bipolar disorder that he observed in the individual,
either personally or through reviewing his records, among them: a distinct period of abnormally and
persistently elevated, expansive or irritable mood, lasting at least one week (or any duration if
hospitalization is necessary); inflated self esteem and grandiosity; distractibility; periods of out of control
behavior, failure to respond to limits and agitation; and the presence of psychotic symptoms. Report at 9;
Tr. at 105. He also observed the following psychotic symptoms, among others: delusions; hallucinations;
episodes of mania and depression; thought disorder with loosening of associations including
circumstantiality; and thought transference. Report at 9. At the hearing, the DOE psychiatrist testified that
the individual continues to demonstrate symptoms of his illness. See, e.g., Tr. at 165 (tangential thinking),
182 (grandiosity), 206 (thought disorder).

In addition, the DOE psychiatrist addressed the individual's prognosis:

Based on the amount of episodes, the longevity of the episodes, and his behavior between the severe
episodes, the prognosis is very poor. Based on his lack of insight and his not seeking treatment, his
prognosis is poor. And the delusions that he has that continue between the major episodes are so firm and
so fixed that they are not likely to respond to medication. . . . I believe that at this point his condition is
probably intractable. Medication might take the edge off and decrease some of the irritability. It might
even prevent a severe manic episode, but I believe that the delusions have lasted so long and are so fixed
and he's getting so much [secondary] gain from them that they would not go away.

Tr. at 106-07. The DOE psychiatrist described secondary gain as benefits the individual reaps from the
symptoms of his illness, and listed them:

[H]e gets an audience, he gets to be dysfunctional at work, he gets to feel so unique that . . . he's not likely
to give up those symptoms because they're too rewarding for him. . . . [H]e's also somehow untouchable at
work. . . . He feels a sense of euphoria and elation.

Tr. at 107-08.

The DOE psychiatrist wrote that he found insufficient evidence of rehabilitation or reformation from this
mental illness. Report at 10. He listed the changes in behavior and mental state that would be needed to
establish adequate evidence of rehabilitation and reformation, which included: the individual's thinking
would have to be free from loosening of associations, such as tangentiality (thoughts jumping from subject
to subject with no connections, explained at Tr. at 80) and circumstantiality (thoughts jumping from
subject to subject but nonetheless arriving at the intended goal, id.); he would need to be able to control
his proselytizing; he would need to accept responsibility for his actions and not excuse his behavior by
drawing on the "lord"; he would need to be free from delusions; and he would need to maintain himself
under psychiatric care (psychotherapy and medication) for an indefinite time. Report at 11. At the hearing,
the DOE psychiatrist stated that such psychiatric care would have to be followed for at least a year before
it could be considered as evidence of rehabilitation or reformation. Tr. at 111-12. (Even then, psychiatric
care might not improve his condition. See discussion on prognosis, above.) As a result, the DOE
psychiatrist's opinion was that the individual has not demonstrated evidence of rehabilitation or
reformation. Tr. at 113.
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At the hearing, the individual did not produce expert testimony challenging that of the DOE psychiatrist.
Instead, he presented arguments of two types. First, he attempted to elicit testimony from his witnesses
that he was not dangerous or difficult, but rather merely behaving as the Lord directed him. See, e.g., Tr.
at 26 (testimony of clergy), 197 (testimony of supervisor). In fact, his former wife testified that he was
kinder, easier to relate to and more trustworthy than before he was "with the Lord." Tr. at 118-19, 134.
While he was questioning his former wife, the individual pointed out the irony that, although he was
unaware at the time, he was probably more of a threat before he "came to the Lord," when the DOE was
not concerned about his access authorization, than now. Tr. at 133. Despite the above testimony, the fact
remains that a board-certified psychiatrist has diagnosed the individual as suffering from an illness that
meets the elements of Criterion H. The individual has not produced evidence that questions this diagnosis,
for example, the diagnosis of another medical professional. The only testimony that the individual has
produced on this point is that of lay witnesses. The regulations state that a diagnosis of illness or mental
condition must be delivered by a medical professional. 10 C.F.R. § 710.8(h). Nevertheless, lay testimony
may be used to establish that the facts underlying a diagnosis are incorrect, and in this way call into
question the diagnosis itself. In this case, however, the lay testimony and other evidence presented is
insufficient to raise a doubt in my mind regarding the DOE psychiatrist's diagnosis.

Second, the individual argued that the psychiatrist's diagnosis of his mental state, on which the DOE's
charge is based, is improper because the government's reliance on psychiatry to make a determination is a
violation of the Constitution. The individual bases this contention on his premise that psychiatry is a
religion, and the government "can't use it in this trial as evidence because . . . Congress shall make no law
respecting an establishment of religion. So if you favor one religion over the other, it says not to do it." Tr.
at 166. He further stated to the DOE psychiatrist, "You have no credentials for ever evaluating born-from-
above believers and you're evaluating me. . . . [T]he fact is, if you don't believe in God and you're
evaluating me-- Freud was an atheist. Psychiatry is based on atheism, and anyone who actually believes in
psychiatry is actually accepting an atheist religious doctrine." Tr. at 150-51. He went on, "This man has no
comprehension about God. He refuses to admit and bow to God. He bows to the darkness of shamanism,
and you're having him evaluate me. I find this objectionable. . . . I want a psychiatric evaluation from
somebody who understands God, from God's perspective." Tr. at 154.

I have carefully considered these arguments. While the individual strongly believes that he is correct, I
have no authority to rule on constitutional claims such as this one. My authority to act as a hearing officer
in this proceeding flows from the very regulations the individual has challenged as unconstitutional. If I
were to declare these regulations unconstitutional, I would cease to have any authority to conduct the
hearing and to render an opinion. Therefore, such a constitutional issue is best reviewed by the courts.
Moreover, within the scope of the regulations that govern not only this hearing process but also the entire
process for determining an individual's eligibility for access authorization, the individual's objections to
being examined by the DOE psychiatrist do not prevail. These regulations, 10 C.F.R. Part 710, enumerate
the types of human activities or conditions that raise concerns about individuals who engage in, or suffer
from, them. See Tr. at 168. One such condition is described in 10 C.F.R. § 710.8(h). This provision,
Criterion H, states that an opinion regarding illness or mental condition be made by a "board-certified
psychiatrist, other licensed physician or a licensed clinical psychologist." It does not specify that the
medical professional must be one who meets the approval of the individual being examined, or that he
must be sensitive to the religious beliefs of the individual. Instead, the medical professional must be one
who has received the appropriate training and experience to render a judgment concerning the individual's
mental health. I do not find it improper that the DOE selected the DOE psychiatrist to evaluate the
individual under Criterion H.

After reviewing the record in this case, I find that the DOE has sufficiently demonstrated that the
individual suffers from a mental illness, bipolar disorder, last episode manic, with psychotic symptoms,
that causes a significant defect in his judgment or reliability. I also find that the individual has not met his
burden of coming forward with evidence to resolve the security concerns about his mental condition.
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Conclusion

For the reasons explained in this Opinion, I find that the individual has failed to show that granting him
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I recommend that the individual's access authorization not be
granted. (1)

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: May 26, 1999

(1)Although application of the regulations to the facts presented in this case leads me to this opinion, I
note the following unsolicited opinion the DOE consultant psychiatrist expressed at the hearing:

[A]s of April 24, 1995, based on a severe mental illness, [the individual] should have been put out on
short-term disability and compensated for his time. And if he failed to heal well enough to work, it would
have been much more beneficial if [the individual] was placed on permanent disability. . . . And, . . . if for
some reason, based on the outcome of this hearing, he's unable to work, he really is unable to work
because of a disability, it would be unfair for him to just be left without any livelihood, unfair of his
employer to leave him without any livelihood.

Tr. at 100-01.
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May 19, 1999

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: December 31, 1998

Case Number: VSO-0254

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) The Department of Energy (DOE) suspended the individual's access authorization under the
provisions of Part 710. This Opinion considers whether, on the basis of the evidence and testimony
presented in this proceeding, the individual's access authorization should be restored. As set forth in this
Opinion, I have determined that the individual's security clearance should be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made

after consideration of all relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest." 10 C.F.R. § 710.7(a).

In this instance, DOE granted the individual an access authorization as a condition of his employment with
a DOE contractor. However, on September 8, 1998, the DOE Office of Security Affairs (DOE Security)
initiated formal administrative review proceedings by informing the individual that his access authorization
would be suspended pending the resolution of certain derogatory information received by DOE that
created substantial doubt regarding his continued eligibility. This derogatory information is described in a
Notification Letter subsequently issued to the individual on November 18, 1998. More specifically,
Enclosure (1) attached to the Notification Letter contains DOE Security’s findings with respect to the
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individual that fall within the purview of potentially disqualifying criteria set forth in the security
regulations at 10 C.F.R. §§ 710.8(j) and (l). The bases for these findings are summarized below.

A. Criterion J

Enclosure (1) of the Notification Letter alleges initially that the individual "has been, or is a user of
alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent
or as suffering from alcohol abuse." 10 C.F.R. § 710.8(j) (Criterion J). In this regard, Enclosure (1)
describes several alcohol related incidents which resulted in the individual being arrested: 1) on August
20, 1993, on a charge of driving under the influence (DUI) of alcohol; 2) on May 30, 1994, on a charge of
domestic assault at which time the arresting officers reported a strong odor of alcohol on the individual’s
breath and his speech was slurred; 3) on April 23, 1995, following a heated altercation at a bar with a
female bartender; 4) on June 10, 1995, on a charge of DUI; and 5) on September 10, 1995, on charges of
driving while intoxicated and trespassing. In addition, the individual stated during a DOE Personnel
Security Interview (PSI) conducted on May 6, 1996, that he had never tried to stop drinking and that his
weekly alcohol consumption at that time was “at least a six pack or more, 10 to 12 beers a weekend.”

Following the May 6, 1996 PSI, the individual was referred to a DOE consultant psychiatrist (DOE
Psychiatrist) who conducted a psychiatric evaluation of the individual. In a letter dated September 27,
1996, the DOE Psychiatrist reported his professional opinion that the individual is a user of alcohol
habitually to excess, within the meaning of 10 C.F.R. § 710.8(j). The DOE Psychiatrist further stated that
although the individual had begun alcohol abstinence prior to the evaluation, he recommended that the
individual continue abstinence, coupled with Alcoholics Anonymous and successful completion of an
alcohol awareness and treatment program in order to show adequate evidence of rehabilitation and
reformation. In view of the psychiatric report and recommendation, DOE offered the individual the
Employee Assistance Program Referral Option (EAPRO) during a PSI conducted on November 13, 1996,
as an alternative to entering into administrative review proceedings concerning the individual’s eligibility
to continue to hold a security clearance. At that time, DOE Security explained that EAPRO was a 24-
month commitment program requiring counseling and testing for alcohol by a provider to be chosen by the
individual. The individual agreed to participate in EAPRO and signed all of the requisite acknowledgment
forms, including an EAPRO Statement of Understanding which sets forth the requirement for total
abstinence from the use of alcohol for 24 months. The individual subsequently informed DOE that
XXXXXX (EAPRO Provider) would be his EAPRO provider, and on December 9, 1996, a representative
of that organization confirmed its agreement to serve in that capacity.

The EAPRO Provider transmitted monthly reports to DOE Security, for January 1997 through May 1998,
verifying that the individual was fulfilling EAPRO requirements. However, during a follow-up PSI
conducted on June 4, 1998, the individual revealed to DOE Security that he had resumed drinking alcohol
on a social basis in January 1998, after completing one year of the EAPRO program. According to the
individual, he believed that under EAPRO, drinking in moderation was permissible after a successful
completion of one year of counseling and urinalysis testing. DOE Security asserts in the Notification
Letter, however, that the individual’s claim is totally without foundation and contrary to the EAPRO
Statement of Understanding signed by the individual, which unequivocally requires total abstinence from
the use of alcohol for 24 months. DOE Security therefore asserts that, in view of the individual’s past
alcohol use and violation of the agreed-upon EAPRO requirements, “alcohol abuse is both a dominant
force and a continuing issue . . . and [the individual is] without adequate evidence of reformation and
rehabilitation.”

B. Criterion L

In addition, DOE Security alleges under section 710.8(l) (Criterion L), that the individual has “engaged in
unusual conduct ... which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes
reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which may cause
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[him] to act contrary to the best interest of the national security.” In this regard, DOE Security alleges that
the cumulative effect of the information concerning the individual’s alcohol-related arrests, coupled with
the individual’s “flouting” of his EAPRO agreement, “serves to directly impugn [the individual’s] honesty,
reliability and trustworthiness.”

In a letter received by the DOE Office of Hearings and Appeals (OHA) on December 31, 1998, the
individual exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On
January 7, 1999, I was appointed as Hearing Officer in this case. After conferring with the individual and
the DOE Counsel appointed, 10 C.F.R. § 710.24, I set a hearing date. At the hearing, the DOE Counsel
called as witnesses the individual, the individual’s EAPRO Provider counselor (EAPRO Counselor), the
DOE Personnel Security Specialist who conducted the PSIs with the individual, and a Personnel Security
Manager. Other than testifying on his own behalf, the individual elected to call no witnesses. The
transcript taken at the hearing will be hereinafter cited as "Tr.". Various documents that were submitted by
the DOE Counsel and the individual during this proceeding constitute exhibits to the hearing transcript and
will be cited as "Exh.".

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should be restored since I have concluded that such restoration would not endanger the common defense
and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings that I make in support of this determination are discussed below.

A. Criterion L; Honesty, Reliability and Trustworthiness

Although the Notification Letter initially describes DOE Security’s concerns relating to the individual’s
use of alcohol, I have determined that the matter raised under Criterion L should be first be addressed
since it relates directly to the individual’s rehabilitation and reformation. In November 1996, the individual
agreed to enter into EAPRO and signed a Memorandum of Understanding which clearly sets forth the
requirement for total abstinence throughout the 24-month duration of the program. However, in January
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1998, after completing one year of treatment with his EAPRO Provider, the individual admittedly resumed
moderate drinking. According to DOE Security, the individual thereby “breached a commitment” and the
“flouting of [his] EAPRO agreement . . . serves to impugn [the individual’s] honesty, reliability and
trustworthiness.” Notification Letter, Exh. 2 at 4. For the reasons below, however, I have concluded that
although the violation of the individual’s EAPRO agreement is certainly a serious matter, it was not a
deliberate act of noncompliance on the part of the individual.

The individual maintains that in January 1998, he mistakenly believed that moderate drinking after one
year of abstinence was acceptable under EAPRO. Tr. at 42-43. The individual insists that “I sincerely
thought I was operating within the parameters of the EAPRO Program.” Exh. 1 (Hearing Request) at 2.
The individual believes that his confusion may have stemmed from his reading of a supplemental EAPRO
procedure document that was given to him by the Personnel Security Specialist at the time he signed the
EAPRO Memorandum of Understanding. Id.; Tr. at 32. This supplemental EAPRO document states in
pertinent part: “AT THE COMPLETION OF THE SECOND 12 MONTHS PERIOD, THE EAP
PROVIDER SHOULD FURNISH THE DOE DOCUMENTATION TO SUBSTANTIATE THAT THE
INDIVIDUAL HAS CONTINUED TO ABSTAIN FROM THE USE OF ALCOHOL HABITUALLY TO
EXCESS OR THE USE OF ILLEGAL DRUGS.” The individual submits that this requirement, which is
different and less stringent than the EAPRO requirements relating to the first 12 months, appears to
suggest that he would be in compliance as long as he did not drink “habitually to excess” during the
second 12 months.(2) Tr. at 29-30.

Adding to the individual’s confusion were the differing requirements of EAPRO and the treatment
program generally administered by the agency that ultimately became his EAPRO Provider. The individual
was referred to the agency by State Parole and Probation, which required the individual to complete an
alcohol education program during a one year probationary period under a Probation Before Judgment
(PBJ) sentence he received as a result of the September 1995 DUI. Exh. 11. Thus the individual initially
enrolled with the agency as his PBJ counselor in September 1996; however, upon being offered EAPRO
by DOE Security in November 1996, the individual chose and DOE Security accepted his then PBJ
counselor as EAPRO Provider, thereby allowing the individual to combine his PBJ requirement with
EAPRO. Tr. at 52-53; Exh. 9 (Statement of Understanding and Consent to Participate).

However, a conflict arose because unlike EAPRO, persons attending the program to fulfill PBJ
requirements are instructed that they may choose whether to resume moderate drinking, if they
successfully maintain abstinence and attend the required counseling sessions during the initial one year
probationary period. Tr. at 54-55.(3) The individual’s EAPRO Counselor confirmed that after completion
of the initial phase of the provider’s PBJ program, participants who have fully complied are permitted to
decide whether to attempt social drinking. Tr. at 60; Exh. 6 (PSI, August 14, 1998) at 23 (EAPRO
Provider offered individual “an option”).(4) The EAPRO Counselor testified that the individual was an
active participant in the counseling sessions, displayed no signs of alcohol use, and tested negative on all
of the random alcohol screening tests that were administered. Tr. at 63-64, 69. Therefore in January 1998,
when the EAPRO Counselor informed the individual that he had successfully completed the one year
probationary period, the individual states that he made the determination to begin moderate drinking and
informed the EAPRO Counselor of his decision. Tr. at 46. The individual states that although he
mistakenly believed that this was not a violation of his EAPRO requirements, he felt confirmed in his
belief since the EAPRO Counselor did not object to his decision. Id.(5)

Whatever the basis for the individual’s confusion, however, I am convinced that the individual is being
truthful when he states that he did not intentionally violate the EAPRO abstention requirement. I find very
persuasive the fact that the individual himself brought his resumption of drinking to the attention of DOE
Security during a routine status PSI conducted on June 4, 1998. Exh. 8. During this PSI, the individual
directly and openly informed the Personnel Security Specialist that he had resumed drinking in moderation
since he understood that it was permissible under EAPRO after successfully completing the first year
terms of the program. Id. at 6-7. The Personnel Security Specialist testified that the individual appeared
honest in stating his belief that he was in compliance with EAPRO. Tr. at 24. While the Personnel
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Security Specialist cannot account for the individual’s misunderstanding(6), DOE Security is equally at a
loss to explain why the individual would admit that he had resumed drinking during the PSI, if he did not
actually believe that he was in compliance with EAPRO requirements. Exh. 6 at 6-8; Tr. at 85-86. At that
time, in June 1998, the individual had but six of the 24 months of EAPRO remaining, and all of the
individual’s alcohol urinalysis test results were negative.

The transcript of the June 4, 1998, PSI displays the individual’s surprise in finding out that he was in
violation of EAPRO, and he immediately asserted his willingness to do anything necessary to complete his
remaining six months of EAPRO. See Exh. 8 at 7, 11-12. During the hearing, the individual was forthright
and convincing in his testimony concerning his misunderstanding and appeared to be genuinely contrite
for his failure to fulfill the EAPRO requirements. The individual stated that he has only himself to blame,
and the individual knows now that he should have reexamined the EAPRO documents prior to making a
decision to begin drinking in moderation. Tr. at 47. The individual states that he is willing to start back at
the beginning if that is required in order to retain his clearance. Tr. at 96. According to the individual, he
immediately resumed abstinence in September 1998, when his security clearance was suspended, and he
has maintained abstinence since that time. Tr. at 44.

On the basis of the circumstances presented, I have determined that the individual has adequately
mitigated the security concerns relative to the violation of his EAPRO commitment. In reaching this
determination, I am well aware of the seriousness of this matter. The individual was permitted to retain his
security clearance in November 1996, based upon his assurance and signed agreement to comply with
EAPRO requirements. The DOE security program is based on trust, and if an employee lies to the DOE or
breaks a written promise to the DOE, that trust is violated. However, I do not believe that the individual
poses an unacceptable risk to violate classified rules or other security obligations. In an analogous case,
involving the violation of a signed Drug Certification, a Hearing Officer concluded that security concerns
under Criterion L were sufficiently mitigated where such violation was not “either (I) a conscious decision
to ignore a previous warning that future drug use would lead to the revocation of his clearance, or (ii) a
conscious decision to violate a personal commitment made to the DOE to abstain illegal drugs.” Personnel
Security Hearing, Case No. VSO-0045, 25 DOE ¶ 82,774 at 85,662 (1995). Similarly in this case, I find
that the individual’s violation of his EAPRO commitment was not a “conscious decision” to ignore a
previous warning or to violate a personal commitment made to DOE. I believe he is a person who is
honest and has the integrity required to hold a security clearance. Whether due to lack of understanding,
faded memory or a confusion of treatment program requirements, I am persuaded that the individual did
not intentionally violate the EAPRO Memorandum of Understanding. While the individual was clearly
negligent, as he has conceded, I do not find that this failing demonstrates that the individual is not honest,
reliable or trustworthy, to a degree rendering him ineligible to hold a security clearance.

B. Criterion J; Alcohol Use

The Personnel Security Specialist described the security concerns with habitual excessive use of alcohol
during her testimony. Specifically, she stated that there is a concern regarding the individual’s ability to
safeguard national security information because his judgment or reliability may be impaired, and also that
individuals who abuse alcohol are susceptible to being coerced or exploited to reveal classified matters.
Tr. at 14. These security concerns are indeed important and have been recognized by a number of Hearing
Officers in similar cases. See, e.g.,Personnel Security Hearing, Case No. VSO-0221, 27 DOE ¶ 82,792 at
85,762 (1999); Personnel Security Hearing, Case No. VSO-0200, 27 DOE ¶ 82,770 at 85,628 (1998). In
the present case, the individual had several alcohol-related arrests during the period August 1993 through
September 1995, including three DUIs, a domestic dispute and an altercation at a bar.

On September 25, 1996, approximately one year following the most recent incident, the individual was
referred to the DOE Psychiatrist who evaluated the individual. On the basis of his evaluation, the DOE
Psychiatrist reported his diagnosis in letter transmitted to DOE Security on September 27, 1996, that:

[The individual] has been a user of alcohol habitually to excess within the meaning of 10 CFR. 710.8(j). I
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do not believe that there is the presence of rehabilitation or reformation or behavioral changes within the
meaning of 10 CFR 710(c). [The individual] has embarked on a course of abstinence and has enrolled in
an alcohol awareness program. I believe his continued abstinence coupled with Alcoholics Anonymous, a
successful completion of the recommendations of the alcohol awareness program or successful completion
of the outpatient alcoholism rehabilitation program, (which may be offered through the EAP), may result
in adequate evidence of rehabilitation and reformation.

Exh. 12 at 2. DOE Security asserts in the Notification Letter that this diagnosis coupled with the
individual’s violation of his EAPRO agreement make it “readily apparent that alcohol abuse is both a
dominant force and a continuing issue in [the individual’s] life; and that [he is] without adequate evidence
of reformation or rehabilitation.” Exh. 2, Enclosure 1 at 3. I do not agree. While I do not challenge the
expert opinion of the DOE Psychiatrist rendered in September 1996, I differ with the assessment of DOE
Security that now nearly three years later the individual still has not achieved adequate reformation and
rehabilitation. As set forth below, my examination of the record leads me to a different conclusion. I have
determined that the individual has presented adequate evidence of rehabilitation and reformation to
overcome the legitimate concerns of security relating to his past use of alcohol.

My assessment of the requisite level of rehabilitation and reformation in this case is certainly made more
difficult by the fact the diagnosis of the DOE Psychiatrist was rendered in September 1996, more than two
and one half years ago. DOE Security chose not to call the DOE Psychiatrist as a witness at the hearing or
to have the individual reevaluated. Notwithstanding, it has been recognized in a number of Hearing
Officer opinions involving diagnoses of habitually excessive alcohol use that DOE’s security concerns
may be mitigated by evidence of the successful completion of a viable alcohol treatment program
combined with a minimum of one year of abstention from alcohol. See Personnel Security Hearing, Case
No. VSO-0245, 27 DOE ¶ 82,795 at 85,783 (1999), citing Personnel Security Hearing, Case No. VSO-
0167, 26 DOE ¶ 82,801 (1997),Personnel Security Hearing, Case No. VSO-0226, 27 DOE ¶ 82,780
(1998); see also Personnel Security Hearing, Case No. VSO-0221, 27 DOE ¶ 82,792 at 85,763 (1999).(7)
The evidence before me establishes that the individual has met his burden in this regard.

The record shows that the individual underwent a 17-month period of abstinence, from August 1996 to
January 1998. Tr. at 44, 48. Within that time, from September 1996 January 1998, the individual
successfully completed a substantial alcohol treatment program administered by the agency which became
his EAPRO Provider. Tr. at 58-60; Exh. 6 at 9-10. The treatment program began with a six-week (12-
hour) education program, followed by 20 weeks of group counseling “where people learn about their own
behavior, the effect of alcohol in their life and how they can change their attitudes and behavior and
values.” Tr. at 50-60. The individual then continued in weekly counseling sessions until his probation
ended in January 1998. Exh. 6 at 10. The individual underwent weekly urinalysis testing for alcohol use
throughout the entire probationary program. Id. The EAPRO Counselor confirmed that the individual
successfully fulfilled all aspects of the treatment program, and has supplied verifying documentation to
DOE Security. Tr. at 56; Exh. 17. Nothing in the report of the DOE Psychiatrist leads me to believe that a
longer or more rigorous program of treatment was necessary in order for the individual to achieve
adequate evidence of reformation and rehabilitation. According to the EAPRO Counselor, who holds a
doctorate in clinical psychology, the individual has demonstrated that he is not an “alcoholic,” unable to
resist alcohol: “[A] person who can stay alcohol-free for an extended period of time, despite whatever
reason the person has, that means he has the ability to do it. If he is alcoholic, he wouldn’t have stopped
that long. He either would have switched to another kind of chemical or gone to a prescription medication.
Or he would have continued drinking, and we would have caught him at least a few times with alcohol
positive.” Tr. at 70.

The individual admits that he began moderate social drinking in January 1998, which he ceased in
September 1998 when he resumed abstinence. However, for the following reasons, this admission does not
diminish my belief that the individual has accomplished the requisite level of reformation and
rehabilitation to overcome the security concerns regarding his past alcohol use. First, as discussed above,
the individual did not resume drinking out of an uncontrollable compulsion to drink, nor by a conscious
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decision to violate EAPRO restrictions(8), but based upon instruction he received in the course of his
treatment that he was permitted to make that decision after successfully completing the initial one-year
phase of his program. See note 4,supra. Secondly, it is apparent that during this period, the individual did
not digress into a level of excessive alcohol use detectable by either his counselor or urinalysis. Although
the individual had fulfilled his PBJ requirement in January 1998, he continued in monthly counseling
sessions and urinalysis testing under EAPRO.(9) The monthly reports submitted to DOE Security by the
EAPRO Counselor show that the individual continued to satisfy all provisions of his treatment, and all
urinalysis tests were negative. Exh. 17; Tr. at 61.

I further note that there have been no reported alcohol-related incidents involving the individual since the
cluster of incidents from August 1993 through September 1995. In explaining this period, the individual
admits that he “used poor judgement during a time in my life when I was faced with some personal
domestic issues,” but now assures that “[a]lcohol is no longer a dominant force in my life.” Exh. 1 at 1-2.
The individual’s wife submitted a letter highly supportive of the individual, which corroborates the
individual’s assertion that he has taken meaningful steps to change his life since that time. Exh. 16.(10)
Finally, I note the impressive work record that the individual has maintained before and including the
period when he resumed moderate drinking, as exemplified by high level performance appraisals and
several contemporaneous letters of appreciation and commendation submitted by the individual into the
record. See Exh. 18.

III. Conclusion

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. § 710.8(j) in
suspending the individual's access authorization. It is my opinion that the individual "has been . . . a user of
alcohol habitually to excess." 10 C.F.R. § 710.8(j). However, in view of the individual’s showing with
regard to rehabilitation and reformation, I find that the individual has sufficiently mitigated the security
concerns of DOE relating to his past use of alcohol. In addition, I have concluded that the individual’s
eligibility to hold an access authorization should not be revoked on the basis that he is dishonest,
unreliable or untrustworthy, 10 C.F.R. § 710.8(l), for having failed to comply fully with EAPRO
requirements. While the individual’s EAPRO violation is a serious matter, the record convinces me that it
did not reflect a conscious decision to renege on a commitment made to DOE. Under the circumstances
presented, I am unpersuaded that the individual’s negligent misunderstanding of EAPRO requirements
casts such doubt upon the individual’s honesty, reliability or trustworthiness as to disqualify him from
holding a security clearance. I therefore find that restoring the individual's access authorization would not
endanger the common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual's access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs
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U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: May 19, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance.

(2)During the initial 12 months, EAPRO generally requires monthly counseling sessions and unannounced
monthly testing for alcohol use, while during the second 12 months, EAPRO requires continued
counseling and testing at least every 3 months. See Exh. 9.

(3)While all of their “clients or patients” are not eligible, the EAPRO Counselor confirmed that those, such
as the individual, who “show no symptom of dependency or abuse or uncertain behavior[, t]hen we
consider that they are capable of being social users, and we leave it there.” Tr. at 55.

(4)Upon questioning by the DOE Counsel, the EAPRO Counselor explained that in his view only those
“problem drinkers” who are identified as “alcoholic” must forever abstain from alcohol: “Problem
drinkers are supposed to modify their behavior and learn how to be responsible drinkers, if they can. But if
they have developed alcoholism . . . abstinence is the only solution.” Tr. at 58-59. In the opinion of the
EAPRO Counselor, the individual is not an “alcoholic.” Tr. at 70.

(5)The EAPRO Counselor testified that he did not recall the individual informing him of his determination
to begin moderate drinking, although the individual generally kept him apprised of all matters relating to
his status under EAPRO. Tr. at 64; Exh. 6 at 20-21. In any event, the individual’s revelation would not
have set off any alarm in the mind of the EAPRO Counselor since at the time the EAPRO Counselor did
not himself recall whether EAPRO required 24 months of abstinence, or only abstinence during the first 12
months. Tr. at 65- 66. Indeed, even during the hearing under questioning of the DOE Counsel, the EAPRO
Counselor confused the individual’s EAPRO and PBJ requirements:

A:According to our record, [the individual] successfully completed the requirement of the EAPRO
program as he was referred from the probation office.

Q:He successfully completed the probation officer’s program of 12 months. Is that what you’re stating?

A:Yeah.

Tr. at 56. Interestingly, the EAPRO Counselor shared the individual’s confusion with EAPRO
requirements although he too read the Memorandum of Understanding in December 1996, and retained a
copy in his files. Tr. at 53-54; Exh. 6 at 16.

(6)The same Personnel Security Specialist conducted the PSI in November 1996 (Exh. 10), when the
individual was offered EAPRO. She is convinced that she fully explained EAPRO and the individual
appeared to understand when he read and signed the Memorandum of Understanding which clearly sets
forth the requirement for abstention during the 24-month duration of the program. Tr. at 16-17. DOE
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Security now has a booklet that it gives to EAPRO participants which fully describes the EAPRO program
and requirements. Tr. at 30- 31. However, this booklet was not available in November 1996. Tr. at 33.

(7)For instance, in Personnel Security Hearing, Case No. VSO-0221, 27 DOE ¶ 82,792 (1999), the
individual had been arrested for driving while intoxicated (DWI) on five occasions, and failed in several
attempts to abstain from the use of alcohol. Similar to the present diagnosis, the DOE psychiatrist in that
case determined that the individual did not meet the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition (DSM-IV) criteria for alcohol abuse or alcohol dependence, but instead
diagnosed the individual as “a user of alcohol habitually to excess.” 27 DOE at 85,761. When asked to
specify the minimum period of abstinence and treatment required for adequate evidence of rehabilitation
and reformation, the DOE Psychiatrist responded “about a year.” Id. at 85,763.

(8)I find the situation here markedly different from the typical case involving a violation of EAPRO where
an individual fails in the attempt to abstain as a result of alcohol dependency. See, e.g., Personnel Security
Hearing, Case No. VSO-0245, 27 DOE ¶ 82,795 (1999).

(9)Under the EAPRO agreement, the individual was only required to continue counseling and urinalysis
testing every three months during the second 12 months of the program. However, on this point also, the
individual misunderstood the EAPRO requirements: “Well, it was supposed to be every three months. I
thought it was every month. So I was going every month.” Tr. at 61. The EAPRO Counselor testified that
persons who revert to a pattern of excessive alcohol consumption will likely be uncovered in urinalysis
testing. Tr. at 70; see Exh. 6 at 11-13.

(10)The individual’s wife is in the military and was on travel on the date of the hearing, and therefore was
unavailable to testify. DOE Hearing Counsel therefore agreed to accept her letter into the record. In her
letter, the individual’s wife states that the individual went back to school in 1997 and is scheduled to
receive his Bachelor’s Degree in August of this year, and they have now purchased a home. She further
states that the individual has been positive and committed throughout his rehabilitation process. She also
corroborates the individual’s assertions regarding his abstinence until January 1998, when he began
drinking “on occasions” but that he resumed abstinence in September 1998. See Exh. 16.
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Case No. VSO-0255, 27 DOE ¶ 82,801 (H.O.
Goldstein April 26, 1999)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

April 26, 1999

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: January 14, 1999

Case Number: VSO-0255

A Department of Energy Operations Office (the DOE office) suspended the access authorization of XXX
XXX XXX (hereinafter referred to as "the individual") under the regulations set forth at 10 C.F.R. Part
710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."(1)As detailed below, because of the existence of mitigating circumstances
demonstrated by the evidence and testimony in this proceeding, it is my opinion that the individual's
access authorization should be restored.

I. Background

On December 24, 1998, the DOE office issued a Notification Letter informing the individual that his
access authorization had been suspended because information in the possession of the DOE created
substantial doubt concerning his eligibility. The specific information was set forth in an enclosure to the
Notification Letter. In that enclosure, the DOE office stated that this information falls within the purview
of two of the criteria set forth in 10 C.F.R. § 710.8, subsections 710.8(f) and (l).

First, the DOE office invoked 10 C.F.R. § 710.8(f) (Criterion F) because it had information which
indicated the individual "misrepresented, falsified, or omitted significant information" from his 1990
Questionnaire for Sensitive Positions (QSP) and his 1996 Questionnaire for National Security

Positions (QNSP). See Criterion F. Both these falsifications concerned his illegal drug use. In 1998, the
individual admitted that he had used marijuana in 1985 and in either 1992 or 1993. However, he had
denied in a 1990 QSP and a 1996 QNSP having used drugs within time periods which included his drug
use. See DOE Ex. 9 at 9, 26 (1998 Personnel Security Interview (PSI) Tr.); DOE Exs. 11-13. (2)

Second, the DOE office invoked Criterion L because it had information which indicated the individual has
"[e]ngaged in . . . unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
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pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security." In support of this statement, the Notification Letter specified that the individual had
continued to use illegal drugs after signing a drug certification promising that he would not use illegal
drugs at any time while holding access authorization.(3)During the 1998 PSI, the individual admitted using
illegal drugs after signing a drug certification in 1982. He regularly smoked marijuana (although with
decreasing frequency) until 1985, and smoked it once in 1992 or 1993. 1998 PSI Tr. at 9, 26; DOE Ex. 11.
In addition, the individual used cocaine once, in 1983. See 1998 PSI Tr. at 9-11; Email Message from
Individual to Hearing Officer (February 23, 1999).

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA), the individual requested a
hearing in this matter. 10 C.F.R. § 710.21(b). At the hearing, the DOE counsel called two witnesses: a
DOE consultant psychiatrist and a DOE security specialist. The individual called eight witnesses: himself,
his wife, his brother, a current colleague who is also a friend and former supervisor, a high-level
supervisor, a longtime friend, a co-worker who is also a close friend, and another co-worker who is also
the individual's former computer security officer.

II. Findings of Fact and Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 (1996). In this type of case, we apply a
different standard, one designed to protect national security interests. A hearing in this type of proceeding
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has identified derogatory information raising
security concerns, the burden is on the individual to come forward at the hearing with evidence to convince
the DOE that granting access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of access authorization. SeeDepartment of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of access authorizations indicates "that security determinations should err, if they must, on the
side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the
issuance of access authorization). Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security issues. Personnel Security Hearing (Case
No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing. In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct; the
voluntariness of the participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant and material
factors. After due deliberation, it is my opinion that the individual has made a strong showing that the
DOE security concerns have been mitigated and his access authorization should be restored. I conclude
that such a restoration would not endanger the common defense and security and would be clearly
consistent with the national interest. 10 C.F.R. § 710.27(a).

A. Criterion F

1. The individual's misrepresentations

Criterion F concerns information that indicates an individual “[d]eliberately misrepresented, falsified, or
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omitted significant information” during an official inquiry concerning his eligibility for a clearance. In
1998, the individual admitted that he had used marijuana in 1985. However, he had denied in the 1990
QSP having used drugs within the previous five years.(4) See 1998 PSI Tr. at 9; DOE Ex. 13. In 1998, the
individual also admitted that he had used marijuana once in 1992 or 1993. However, he had denied in the
1996 QNSP having used drugs within the previous seven years. 1998 PSI Tr. at 26; DOE Exs. 11 and 12.
The individual admits the accuracy of the Notification Letter's statements that he deliberately failed to
answer questions accurately about his drug use on his 1990 and 1996 security questionnaires and that this
information is significant.

Moreover, the individual has disclosed other information, not mentioned in the Notification Letter, but
which bears on the Criterion F concerns. In the individual's 1998 PSI, he was questioned as to whether he
really meant his statement in a 1982 PSI that he intended to stop using illegal drugs. See DOE Ex. 17
(February 19, 1982 PSI Tr.) at 4. In the 1998 PSI, he responded with various explanations and eventually
stated that he thought he probably lied in the 1982 PSI. 1998 PSI at 17-19. One week after the 1998 PSI,
he sent a letter to the DOE security specialist admitting that he either knew or should have known in 1982
that he would not stop using illegal drugs at that time. In addition, he admitted that by the time of the 1982
PSI that "lying about illegal drug use had become routine." DOE Ex. 10; see also Tr. at 66, 68, 107.
Further, the individual also disclosed at the hearing that in the 1982 PSI, he stated that he had stopped
cultivating marijuana plants two years previously, when in reality, he stopped cultivating it either right
before or right after the 1982 PSI. Tr. at 55, 66-67; 1982 PSI Tr. at 5-6. In addition, the individual
disclosed that he had minimized the amount of his drug use in the 1982 PSI. Tr. at 55, 65-66. Finally, the
individual admitted that there may have been sporadic other uses of marijuana between 1985 and 1993 that
he does not recall. See Criterion L discussion. However, the individual presented the following testimony
to mitigate the DOE security concerns.

2. Mitigating Evidence

First, at the hearing, the individual provided the following explanations for his past drug use and lies about
his drug use and then discussed the sequence of events that led him to disclose these actions in 1998. He
felt that his drug use in the early 1980s, as well as his falsifications during his 1982 PSI were a product of
"those times," i.e., when there were more casual attitudes about drug use. Tr. at 67, 106. He also believed
that his heavy use at that time led him to give false answers in the 1982 PSI. Tr. at 54, 67. He freely
admitted that he did not believe until 1998 that lying on the security questionnaires about drugs was "that
serious" a matter. Tr. at 124; 1998 PSI Tr. at 51. Yet, at the same time, he was afraid of being fired if he
disclosed his drug use on the questionnaires. Tr. at 106-07. Overall, he felt that it was enough that he did
not view himself as a security risk. Tr. at 54-55; 1998 PSI Tr. at 51.

However, a sequence of events occurred which changed his perceptions and ended his rationalizations. In
1998, he applied for another job, and was informed that a polygraph would be required. Tr. at 59-60. He
knew that past drug use would most likely be a subject of questioning during that polygraph. Id. At first,
he contemplated whether he could "beat" the polygraph examination by not disclosing his past use. Id.;
1998 PSI Tr. at 52-53. But he did not think he could fool the polygraph, so he chose to withdraw his job
application. Tr. at 112, 125. At this time, he came to realize that his lying and drug use were much more
serious than he had earlier believed. He also realized that he had been making up his own rules about drug
use, and that this behavior was wrong. Tr. at 54-55, 72, 107; 1998 PSI Tr. at 54. He further came to
understand how vulnerable he was to blackmail and wanted to reduce that vulnerability by disclosing his
drug use and lying. Tr. at 61, 73, 114, 123. He also wanted to be able to stop lying to the DOE and have a
clean record. Tr. at 128. After consulting with his supervisor, he then disclosed to the DOE office his past
drug use and his lying about the drug use on the 1990 and 1996 security questionnaires. DOE Ex. 11.(5)
His co-worker and his wife testified that the individual had reached a point where he was unwilling to
keep lying, thereby compounding his problems, and wanted to disclose the truth so that he could make a
new start. Tr. at 186-87, 193, 209.

In this case, the individual voluntarily came forward and disclosed his past lying and drug use. See Tr. at
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62. At the time he came forward, he was not being investigated for drug use (or anything else) and there is
no indication that DOE suspected the falsifications and drug use. Here, the individual voluntarily came
forward, making his disclosures truly elective. Moreover, he made the disclosures despite his belief that
the impact on his career would be extremely negative and that there was a good chance he would be fired.
Tr. at 62; Tr. at 144 and 210 (corroboration by witnesses). This was a situation as one of his co-workers
described it where he had "little to gain and a lot to lose." Tr. at 209. Voluntary disclosure is a mitigating
factor. Personnel Security Hearing (Case No. VSO-0211), 27 DOE ¶ 82,782 at 85,695 (1998).

The second mitigating factor cited by the individual is that these falsifications do not accurately reflect his
current behavior or overall character. He brought forward the testimony of seven witnesses who describe
him as honest. These witnesses have all known the individual for a long time in different capacities,
essentially covering the scope of his life. His wife testified that the individual turned in a wallet found in
the gutter and another time, he went back into a store to pay for a coat which he had mistakenly not been
charged for. Tr. at 196-97. I found the individual's wife to be credible and forthright. Furthermore, the
security specialist who interviewed him in 1998 thought that the individual appeared to be straightforward
and honest. Tr. at 17-18, 32. Also, the DOE psychiatrist who interviewed the individual in October 1998
and witnessed the individual and many other witnesses testify at the hearing, agreed that the individual was
truthful, forthcoming and candid during the psychiatric interview. Tr. at 49-50. The individual's other
witnesses brought up examples of his general honesty, trustworthiness and reliability, which are fully
described in the Criterion L section below. In sum, they convey that the individual has, with the
exceptions described in the Notification Letter, been conscientious about following security rules and
maintaining integrity in his work.

Moreover, the individual has voluntarily disclosed other instances of derogatory behavior and falsifications
on his part, described above. My evaluation of the individual's testimony is that the individual has
attempted to be scrupulously honest in giving a detailed description, to the best that he can recall, of his
history of drug use and lying about that use. I believe that the individual's disclosures indicate his attempt
to be forthcoming.

There is no obvious medical or other type of expert that can be brought in by the individual to support
rehabilitation from falsification. There are no well-known programs that can be followed, such as the ones
that exist for drug and alcohol abuse. A Hearing Officer must therefore look at the statements of the
individual and facts surrounding the falsification in order to assess whether the individual has rehabilitated
himself from the falsehood and whether restoring the clearance would pose a threat to security. See
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,516-17 (1995). I have done so,
and in the case at hand, it is a serious security concern that the individual falsified security questionnaires
on two occasions. However, after weighing the mitigating factors, the individual's voluntary coming
forward and disclosing the facts at issue, his scrupulous disclosure of all instances of derogatory
information, his straightforward and complete discussion of all of his drug use, his presentation of specific
testimony corroborating his honesty, and the DOE psychiatrist's opinion that the individual has been
truthful and forthcoming, I find that reformation has occurred. The individual has demonstrated that he has
decided to become an honest and forthright person. I also believe that the individual's testimony indicates
that he has learned through his experience the risks of falsifying, the duress caused by living with
untruthfulness, and that this experience will cause him to be more fully cognizant about the importance of
candor than he otherwise might have been. Therefore, I believe the individual will not falsify in the future.
Accordingly, I find that the individual has resolved the Criterion F concern.

B. Criterion L

1. The individual's drug use after signing a drug certification

The DOE office asserted that the individual has engaged in unusual conduct or is subject to circumstances
which tend to show that he is not honest, reliable or trustworthy, or which furnishes reason to believe that
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he may be subject to pressure, coercion or exploitation. 10 C.F.R. § 710.8(l). The ground for the DOE's
assertion is that the individual used illegal drugs despite signing a Drug Certification in 1982 stating he
would no longer use illegal drugs. Specifically, the individual disclosed in his 1998 PSI that he regularly
smoked marijuana (although with decreasing frequency) until 1985, and smoked it once in 1992 or 1993.
1998 PSI Tr. at 9, 26; DOE Ex. 11. In addition, the individual used cocaine once, in 1983. See 1998 PSI
Tr. at 9-11; Email Message from Individual to Hearing Officer (February 23, 1999). At the hearing, the
individual disclosed that there may have been a few other instances of marijuana use between 1985 and
1993 that he does not remember. Tr. at 58. His brother confirmed that he recalls the individual smoking
marijuana once in possibly 1987 and once in 1989 or 1990, in addition to the 1992 or 1993 incident earlier
disclosed. There may have also been another instance in the latter 1980s. Tr. at 82-83. Further, it appears
that the individual retained marijuana in his home until about 1990, despite the fact that his regular use
stopped in about 1985. Tr. at 56, 126.

2. Mitigating Evidence

The fact that the individual continued to use drugs after having signed a drug certification promising not to
do so, raises a serious security concern. However, I believe this concern has been mitigated. The
individual presented much testimony concerning his overall trustworthiness, honesty and reliability. For
instance, a former computer security officer testified that the individual always conscientiously follows the
complex computer security rules. Tr. at 247-49. In another example, the individual pointed out that the
only way to keep a particular project going was to "slide by" security rules. He therefore recommended
that the project not go forwards. Tr. at 131, 137-38. Another time, the individual proposed an important
project that would be his responsibility. But because the individual then had some hesitancy about the
technical qualifications and perspectives of some employees on the project, he ended up recommending
that the project not go forward. Tr. at 138-40. In another situation, the individual reported the fact that
some classified information had been disclosed to non-cleared employees. Tr. at 211-12. He disclosed this
violation despite the "painful experience" caused by exposing the wrongdoing and the potential funding
repercussions to the DOE site. Tr. at 212-13, 250-51. There was also a project where the individual
recommended making sure that the proper legal and privacy issues were examined before it could be
carried out. Tr. at 213-14. The individual was described variously as someone who always does the right
thing and someone who is meticulous and thoughtful about following the rules, even more so than other
employees. Tr. at 132, 134, 214-15. I find that the testimony presented at the hearing demonstrated the
individual's overall honesty, reliability and trustworthiness. See also Tr. at 134-36, 153, 162, 171-72, 176,
190-95, 226, 252, 254-55.

The DOE psychiatrist concurred with these witnesses. He found that the individual takes care of his
responsibilities. Tr. at 50. The DOE psychiatrist also noted that the individual XXXXXXXXXXXXX and
found those facts to be indicative of good judgment, because of the close attention to detail and rules
which is required.(6) The psychiatrist also noted that XXXXX must be able to make correct decisions
quickly. Tr. at 50-51. Moreover, although the DOE psychiatrist found in his report that the individual had
displayed defects in judgment in the past when he used illegal drugs and then lied about that fact in
security questionnaires, he testified at the hearing that the individual currently displays no defect in
judgment. DOE Ex. 15 at 5; Tr. at 40-43, 46.

It is also necessary to address whether the individual's drug use has ended. The DOE psychiatrist found no
evidence that there is currently a substance abuse problem. Tr. at 44, 47, 180; DOE Ex. 15 at 5. He also
believed that there is only a low possibility that the individual would return to drug use. Tr. at 51. At the
hearing, the individual made it clear that, over time, his casual attitude towards the use of marijuana
changed and that he felt that it was a change for the better. Tr. at 56-57. Significantly, the individual now
understands the security concerns presented by drug use. Tr. at 109-110. He has convincingly vowed to
never use drugs again even if he were to lose his clearance. Tr. at 147. The individual also noted that his
one use of cocaine after signing the drug certification occurred in a peer pressure-filled situation at his
brother's bachelor party in 1983. Tr. at 236. He explained that he is now able to withstand peer pressure
because he understands the ramifications of his drug use, he does not associate with drug users, and he is
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not as concerned with social consequences that may occur from not using drugs. Tr. at 237-38. In addition,
the individual made a very clear break from his past by telling close relatives who wished to continue
using drugs in his presence that that behavior was completely unacceptable. Tr. at 77-78, 85, 103-05.

In the course of preparing for the hearing, I informed the individual that it was extremely important that he
present the witnesses, his brother and brother-in-law, who had smoked marijuana with him in the most
recent instance, in 1992 or 1993.(7) These witnesses would be the best means by which to corroborate the
circumstances of that use. See Record of Telephone Conversation between Individual and Hearing Officer
(March 5, 1999). It was naturally difficult for the individual to obtain this kind of witness testimony
relating personal drug use. However, the individual was commendably able to provide his brother's
testimony via telephone from a distant state.

His brother testified regarding the 1992 or 1993 incident that someone else produced the marijuana, and
that the individual took no marijuana home with him. Tr. at 87-88. Further, although his brother had
difficulty in clearly recalling this incident, he believes that it is likely that the individual took only one puff
of the marijuana cigarette. Tr. at 79-80. Moreover, his brother provided strong corroboration of the
individual's transformation from his past attitudes regarding drug use. His brother described that when
family members were preparing to smoke marijuana in summer 1998, the individual "vehemently said . . .
'please ask them not to, . . . this can't be done . . . .' " Tr. at 85. According to his brother, the individual
further said that the family members should "not ever do that again, and please understand the matter. [The
individual] needed to be completely away from any use or any knowledge of [drug use], basically that was
off limits for [the individual] from now on, or had been for some time." Tr. at 77-78. I found the brother's
testimony to be forthcoming and believable. The testimony of family members must be carefully
scrutinized because of a natural bias in favor of a relative. Personnel Security Hearing (Case No. VSO-
0232), 27 DOE ¶ 82,788 at 85,736 (1999) (recommending clearance be restored in Criterion K context)
(affirmed by the Office of Security Affairs, 1999). In this case, however, based on my assessment of his
credibility and demeanor, I believe the testimony of the individual's brother is reliable, forthcoming and
credible. In addition, the individual presented testimony of six additional witnesses (including five non-
relatives) who have known the individual collectively over a long period of time, that covered the scope of
his social and work life. Their testimony was candid and indicated that they had detailed knowledge of the
individual. They corroborated that the individual's drug usage completely ended in either 1992 or 1993 and
appears quite unlikely ever to start again, an opinion that the DOE psychiatrist concurred with. See Tr. at
77, 136, 167, 194, 216. I also find that the passage of six years since the individual's last use is strong
support for his commitment to never use drugs in the future.

I believe the individual's willingness to come forward to disclose his drug certification violation, his
demonstration of six years since his last use of drugs, the many instances testified to regarding his
trustworthiness and reliability, his production of credible and forthright witnesses, and the DOE
psychiatrist's opinion that the individual displays no current defect in judgment and is responsible, provide
assurance of his reformation from his violations of the drug certification. The individual's gradual
transformation process has resulted in an honest, trustworthy and reliable person. I also note that the
individual has reduced his vulnerability to possible coercion by not only disclosing his actions to the DOE,
but also by bringing forth witnesses and informing them as to what he had done. I further believe that he
will not commit a dishonest, untrustworthy or unreliable act, since the individual has become so sensitized
to the vulnerabilities created by performing such an act. Consequently, the evidence the individual
presented is sufficient to resolve the concerns created by the derogatory information in the record. I
therefore find that the individual has sufficiently mitigated the Criterion L concern.

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. §§ 710.8(f) and (l) in
suspending the individual's access authorization. However, it is my opinion that, within the meaning of
those provisions, the individual has fully mitigated the concerns presented by his following actions: (1)
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deliberate falsification of significant information on security questionnaires and (2) use of illegal drugs
after having signed a drug certification. In view of the record before me, I find that restoring access
authorization to the individual would not endanger the common defense and security and would be
consistent with the national interest. Accordingly, I find that access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Dawn L. Goldstein

Hearing Officer

Office of Hearings and Appeals

Date: April 26, 1999

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The transcript taken at the hearing shall be hereinafter cited as "Tr." Various documents that were
submitted by the DOE counsel during this proceeding constitute exhibits and shall be cited as "DOE Ex."
The individual has not submitted any exhibits.

(3)In the Notification Letter, the DOE stated that the year of the drug certification was 1992, but at the
hearing, DOE counsel stipulated that that was a typographical error and the year of the certification was
1982. Tr. at 10.

(4)Upon reading the Notification Letter, it was unclear to me whether the 1985 drug use was encompassed
by the October 30, 1990 form, since use prior to October 30, 1985 would not be within the scope of the
question. See DOE Ex. 13. However, the individual, in his letter disclosing this derogatory information,
stated that he had answered this question falsely. DOE Ex. 11. In addition, as discussed below, it appears
that there were other drug use incidents within the scope of the question.

(5)I note that the individual chose to wait three months until XXXXXX had passed before he came
forward, so that his lifetime medical benefits would vest. Tr. at 62. His friends/colleagues confirmed that
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the individual believed he might be fired immediately. Tr. at 144, 210. However, he also chose not to wait
until his next routine re-investigation but to come forward sooner than that. 1998 PSI Tr. at 53. While it
would have been preferable for him to come forward right away, I do not find this waiting period to
significantly diminish the mitigating qualities of his voluntary disclosures.

(6)A good friend noted that he found the individual's XXXXX trustworthy enough to XXXX
XXXXXXXXXXX with the individual. Tr. at 223.

(7)His brother is an even more significant witness because it appears that all of the individual's sporadic
uses of marijuana between 1985 and 1993 occurred with his brother.
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Case No. VSO-0257, 27 DOE ¶ 82,805 (H.O. Gray
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

June 10, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:January 19, 1999

Case Number: VSO-0257

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve concerns about his eligibility for access
authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, I do not believe that the Individual has
resolved the concerns. It is therefore my opinion that his access authorization should not be restored.

Background

The Individual formerly held access authorization at a facility of the Department of Energy (the
Department). Approximately a year and a half before the hearing, the Individual’s wife found him in a
disoriented state in the back yard of their house. She says the Individual was disoriented and did not
recognize her or know where he was. After bringing him inside, she found a suicide note the Individual
had written. She persuaded the Individual to check into a hospital for psychiatric treatment.

After the Individual’s release from the hospital, the personnel security office at the facility referred him to
a consulting psychiatrist for a mental health evaluation. The psychiatrist issued a Report of Examination,
in which he diagnosed the Individual as suffering from the following conditions.

1. Alcohol use or abuse disorder with mixed chronic abuse and episodic excessive misuse, with
alcohol dependency of both a psychological nature (used to treat distress) and a physiological nature
(inability to stop after one or two drinks of alcohol).

2. Chronic Depression with periodic major depressive episodes, likely partially induced or exacerbated
by an alcohol abuse disorder resulting in a combination of (1) dysthymia, periodic depressive
neurosis denied and sublimated for years; and (2) recurrent episodes of major depression with some
psychotic features, perhaps alcohol-induced.

3. An anxiety disorder, with mixed (1) paranoid defense features; and (2) a symptom complex like post
traumatic stress disorder when symptoms are augmented by depression and alcohol abuse. An

file:///persecc.htm#vso0257
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atypical bipolar disorder is another possible consideration.

In addition, the consulting psychiatrist found a mixed-type personality disorder including avoidant
personality features, dependent personality traits, and depressive personality features. He also noted that
the Individual had shown signs of marital discord in four relationships with symptoms of irritability and
explosiveness, suspected maladjustment at work, and lack of insight relative to his psychodynamics and
behavior problems, depression, alcohol abuse, and his need for professional help.(1)

Besides referring the Individual for a psychiatric examination, the personnel security office conducted two
personnel security interviews (PSI-1 and PSI-2). When the psychiatric examination and PSI's failed to
resolve the security concerns, the manager of the facility suspended the Individual’s access authorization.
In a Notification Letter to the Individual, the manager informed him that his access authorization was
suspended due to information that created substantial doubt about his continued eligibility.(2) The
Notification Letter identified the following four categories of derogatory information that applied to the
Individual.

1. The Individual has "an illness or mental condition of a nature which, in the opinion of a board-
certified psychiatrist, other licensed physician, or licensed clinical psychologist, causes, or may
cause, a significant defect in judgment or reliability." 10 C.F.R. § 710.8(h) (Criterion H). The basis
for this charge is the Report of Examination issued by the Department's consulting psychiatrist.

2. The Individual "has been, or is, a user of alcohol habitually to excess, or has been diagnosed by a
board-certified psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse." 10 C.F.R. § 710.8(j) (Criterion J). The basis for this
charge is also the consulting psychiatrist's Report of Examination.

3. The Individual has "deliberately misrepresented, falsified, or omitted significant information from a .
. . personnel security interview . . . on a matter that is relevant to a determination regarding
eligibility for DOE access authorization." 10 C.F.R. § 710.8(f) (Criterion F). The basis for this
charge is a group of apparently contradictory statements the Individual made during the two PSI's.

4. The Individual has "engaged in any unusual conduct or is subject to any circumstances which tend
to show that [he] is not honest, reliable, or trustworthy; or which furnishes reason to believe that [he]
may be subject to pressure, coercion, exploitation, or duress which may cause [him] to act contrary
to the best interests of the national security." 10 C.F.R. § 710.8(l) (Criterion L). The basis for this
charge is a group of statements the Individual made during the two PSI's suggesting that he is not
committed to his rehabilitation programs.

The Individual requested this hearing to attempt to resolve the concerns about his eligibility. At the
hearing, the Department presented the testimony of the consulting psychiatrist and a personnel security
specialist. The Individual testified on his own behalf, and presented the testimony of his psychologist, his
wife, and his current and former supervisors at the facility.

Hearing Testimony and Analysis

1. Criteria H and J - Mental Illness and Alcohol Disorders

The core issue in assessing the Individual’s mental condition is the extent of his Post Traumatic Stress
Disorder (PTSD). The Diagnostic and Statistical Manual of Mental Disorders, a standard reference for
mental health professionals, describes PTSD as “the reexperiencing of an extremely traumatic event
accompanied by symptoms of increased arousal and by avoidance of stimuli associated with the trauma.(3)

Both the Department’s consulting psychiatrist and the Individual’s psychologist agree that the Individual
has PTSD, and the Individual himself acknowledges that he suffers from this condition.(4) The Individual
says that the traumatic events that underlie his condition occurred when he served in combat with the U.S.
military.
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The psychologist who testified for the Individual specializes in the evaluation and treatment of PTSD. At
the hearing, he discussed some of the varieties of behavior that are associated with PTSD: blackouts and
flashbacks, suicidal gestures, explosive temper, excessive alcohol consumption, paranoia, difficulty
dealing with authorities, depression, and anxiety.(5) Each of these varieties of behavior has been exhibited
by the Individual.

With regard to blackouts and flashbacks, for example, the psychologist reported that the Individual told
him that, prior to his hospitalization, he “was blacked out for nearly two days and ended up in the. . . VA
hospital. He wakes up screaming and fighting, according to his wife. . . He states that he has had
flashbacks, recurring.” The psychologist also noted that the Individual said that “he doesn’t remember
much of what was going on in his life from that time [his divorce] to the present," and that “he says things
to people that he doesn’t remember.” He also recorded the Individual's wife as saying the Individual “has
nightmares, night sweats, and ends up screaming in [a foreign language] during his sleep.(6)

Another pattern of behavior noted by the psychologist is the Individual's excessive alcohol consumption.
The psychologist stated that he believes the Individual has an alcohol abuse disorder.(7) He pointed out
that the Individual “often would self-medicate with alcohol when environmental and psychological distress
occasioned a flare up of the symptoms associated with PTSD.(8) One such episode of self-medication was
sufficiently severe to result in the Individual’s suicidal gesture and subsequent hospitalization.

The psychologist also reported examples of how PTSD renders the Individual psychologically unstable.
He recorded that the results of standard psychological testing suggest the Individual may be “vulnerable to
psychological symptoms under stressful conditions.” He noted that the Individual “has been divorced four
times. He states that he has had too many jobs to count.” The Individual explained that he left jobs
because, among other reasons, “somehow he didn’t get along with authorities on the job.” The
psychologist also quoted the Individual’s wife as reporting that the Individual “has no patience” and
“blows up frequently.(9)

The psychologist concluded his evaluation of the Individual's mental condition by commenting that the
PTSD “may be of a moderate nature at the present time but it is rendering him somewhat dysfunctional in
terms of maintaining employment and making informed and useful choices in

marriage and other living situations.(10) It is this "dysfunctional" mental state, in my view, that raises
questions about the Individual's judgment and reliability, and casts doubt on his eligibility for access
authorization. The description of the Individual's behavior given above convinces me that his PTSD causes
a serious defect in his judgment and reliability.

The Individual does not dispute the diagnosis of PTSD or the effects that the condition has had on his
mental health. Instead, he contends that he has now attained rehabilitation from his mental and alcohol
disorders. There is no evidence in the record, however, that any mental health professional believes the
Individual is rehabilitated. Moreover, there is no evidence that the Individual has completed any
recommended therapeutic regime for either PTSD or alcohol abuse.

The Individual testified that he is currently attending therapeutic sessions and taking his prescribed
medication. However, the record indicates that the Individual is finding it difficult to follow through with
any treatment.

For example, the Individual has failed to take prescribed medication. He was diagnosed with PTSD as
long ago as 1993, and was prescribed Paxil, an antidepressant. Medical records show that approximately
twenty-one months before the hearing, he told a nurse that the Paxil was successfully controlling the
effects of PTSD, and reported no adverse side-effects. Four months later, he stopped taking Paxil for
reasons that he is unable to articulate. A few days after he stopped taking Paxil, he experienced the two-
day blackout and made his suicidal gesture.
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In addition, the Individual has demonstrated a reluctance to follow through with counseling programs. The
psychologist who testified at the hearing had recommended a program consisting of: (1)one-on-one
counseling, four times a month, focusing on PTSD and depression symptoms; (2) participation in one of
several free group therapy programs for veterans; (3) desensitization and cognitive therapy, for reducing
the effects of PTSD; and (4) participation in a twelve-step substance abuse group for alcohol abuse.(11)
He also acknowledged that treatment for the Individual is "going to be a long-term situation."(12) Except
for participating in a few counseling sessions on a sporadic basis, the Individual has failed to follow the
psychologist's recommendations. Thus, he has failed to establish that he has attained rehabilitation from
PTSD and alcohol abuse.

In a report written two days before the hearing, the psychologist commented that the Individual “exhibits
sound judgment, appears to be responsible in pursuing his career. . . and other facets of his life, show
reliability and conscientiousness and has been completely honest with me.(13) These statements are
corroborated by the testimony of the Individual’s former and current supervisors, and by my observations
of the Individual at the hearing.

In forming my opinion of the Individual’s eligibility, however, I must consider not only the Individual’s
mental condition at the time of the hearing, but must also make a predictive assessment of his behavior in
the future. 10 C.F.R. § 710.7(a); Personnel Security Hearing (Case No. VSO-0044), 25 DOE ¶ 82,780
(1995). In making that predictive assessment, I must rely on the Individual's history. Given the
Individual’s long history of PTSD and alcohol abuse, and the absence of an adequate rehabilitation
program, I believe that he has not resolved concerns about his eligibility for access authorization under
Criteria H and J.

2. Criterion L - Honesty, reliability, and trustworthiness

The charges listed in the Notification Letter under Criterion L principally concern the Individual's failure
to follow a consistent treatment plan. As we have observed before, a pattern of irresponsible behavior
raises questions about the Individual's ability to deal responsibly with security requirements.Personnel
Security Hearing, Case No. VSO-0133, 26 DOE ¶ 82,782 (1997). In the Individual's case, there is
pervasive irresponsibility in acknowledging the seriousness of his mental and alcohol conditions and in
pursuing recommended treatments.

For example, although the Individual has consistently received recommendations to attend individual and
group therapy sessions, he has a long-established pattern of neglecting these recommendations. In PSI-1,
for example, the Individual said he was seeing a psychiatrist once a month.(14) However, in PSI-2, he
admitted that he had not seen the psychiatrist since the PSI- 1.(15) The Individual also acknowledged that
he could go to group therapy sessions at a nearby clinic, but he does not like group sessions and does not
intend to go.(16)

After seeing the psychologist three months before the hearing, he did not see him again until one month
before the hearing. It was only at this time that the Individual began to attend weekly counseling sessions
with the psychologist and with a social worker.

Also in PSI-2, the Individual said he had seen a psychiatrist only twice since his discharge from the
hospital six months earlier. He described his sessions with the psychiatrist as primarily relating to his
medication. He said he had no additional counseling, and claimed that he had no need for counseling.(17)

The Individual has also been reluctant to attend free counseling sessions at the local veterans' center.
According to a letter from the veterans' center, since the Individual was diagnosed with PTSD in 1993, he
has been seen sporadically by counselors there as shown in the following chart.(18)

1999: 4 times
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1998: 2 times

1997: 6 times

1996: 3 times

1995: 3 times

1994: 5 times

1993: 15 times

This spotty attendance indicates a lack of commitment to obtain the recommended therapy for his
condition.

The Individual shows a similar irresponsible attitude toward taking medication. On the one hand, he
acknowledges that, for at least a while, the Paxil he was taking seemed to be working in staving off
symptoms of PTSD.(19) He said he experienced no adverse effects from the Paxil, and related that his
wife felt it was doing him some good. On the other hand, he admitted that "they had to find me to get me
to take the Paxil."(20) Ultimately, he stopped taking Paxil without consulting a physician. He cannot
articulate a reason for discontinuing Paxil.(21)

The Individual has also shown a irresponsible attitude about his excessive alcohol consumption. He
acknowledged that alcohol had a significant negative impact on him when he was drinking heavily in the
period before 1982. Nevertheless, he did not seek treatment for his condition. Furthermore, he resumed
drinking in 1997, and considers this an insignificant event in his life.(22) He was unable to explain why he
resumed drinking shortly before his suicide gesture. Moreover, he believed his resumption of drinking was
not a "big deal," and felt that it was not related to his blackout and suicide gesture.(23) He stated that it
does not seem important whether he started drinking again or not.

According to the Individual's psychologist, the denial of problems and reluctance to pursue therapy are
characteristic of PTSD in combat veterans.(24) Assuming this is true, it does not affect the responsibility
of the Individual to deal with his problems is he is to be deemed eligible for access authorization. The
argument that these irresponsible characteristics are part of his condition, and not unique to the Individual,
does not resolve the security concerns. I therefore conclude that the Individual has not resolved security
concerns raised under Criterion L.

3. Criterion F - Falsification

The charge of falsifications arises from statements the Individual made in the course of two Personnel
Security Interviews. The first interview (PSI-1) was conducted about three months after the Individual's
suicide gesture and hospitalization, and fourteen months before the hearing. The second interview (PSI-2)
was conducted approximately two and one half months later. Some of the statements alleged to be
falsifications in the Notification Letter appear to be misunderstandings between the personnel security
specialist and the Individual. The significant allegations are discussed below.

1. In PSI-1, the Individual said that he never pointed a gun to his head during the suicide gesture.(25)
In PSI-2, he said that he had pointed a loaded gun to his head while sitting in his vehicle and
contemplating suicide.(26)

2. In PSI-1, the Individual said he had abstained entirely from alcohol use from 1982 until the night of
the suicide gesture.(27) In PSI-2, he admitted he began to drink again, a shot or two at a time, about
a week before the suicide attempt.

3. In PSI-1, the Individual said he had been taking Paxil regularly for about a year before the
attempted suicide.(28) In PSI-2, he added that he was taking Paxil regularly as prescribed. The
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consulting psychiatrist, however, in his Report of Evaluation, recorded the Individual saying that he
was taking a reduced dosage of 10 milligrams per day rather than the prescribed dosage of 20
milligrams.

Of the charges of falsification listed above, only one was resolved at the hearing. The Individual explained
that the third item, concerning the dosage of Paxil that he was taking, involved a simple mistake on his
part. He said that he initially told the psychiatrist that he was taking ten milligrams per day, but added that
he was unsure of the dosage. When the psychiatrist showed the Individual photographs of the different pill
sizes, the Individual pointed out the twenty milligram pill as the one he was taking. The psychiatrist
confirmed that the Individual's account of this matter was correct. I therefore conclude that the Individual
did not falsify the dosage of Paxil he was taking.

The other charges of falsification seem to involve attempts by the Individual at minimizing the truth about
his mental condition and drinking. At the hearing, I asked the Individual to give his explanation for each
of the remaining two charges of falsification. With regard to whether he pointed a gun at his head, he
replied that he could not explain the discrepancy except to say that he was embarrassed and in a state of
denial about the suicide gesture. With regard to when he resumed drinking, the Individual said that the
matter did not seem important to him.(29)

The Individual's contradictory statements indicate that he falsified details about his suicide gesture and
alcohol consumption. I therefore conclude that the Individual has not resolved security concerns under
Criterion F.

Conclusion

The Individual testified convincingly at the hearing to his long-standing patriotism. In recommending
against the restoration of the Individual's access authorization, however, I am in no way implying that he
was, or may be, disloyal to the United States. The Individual's loyalty to the United States is unquestioned.
A finding of disloyalty, however, is not a prerequisite for a recommendation to deny access authorization
to an individual. Molerio v. FBI, 749 F.2d 815, 824 (D.C. Cir. 1984); Personnel Security Hearing, Case
No. VSO-0029, 25 DOE ¶ 82,766 (1995).

The record in this case clearly establishes that the Individual has a mental condition that causes a
significant defect in his judgment and reliability, and that he has a history of alcohol abuse. There has
been no showing of adequate rehabilitation for either condition. In addition, the record shows that the
Individual has shown unreliable behavior in failing to follow recommended treatment regimes, and that he
has falsified information during PSI's. Therefore, in view of the criteria set forth in 10 C.F.R. Part 710,
and the testimony and documents in the record, I believe that the derogatory information presented in this
case casts substantial doubt as to whether restoring the Individual’s access authorization would not
endanger the common defense and would be clearly consistent with the national interest. The substantial
doubt has not been resolved by the administrative review process. It is therefore my opinion that the
Individual’s access authorization should not be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: June 10, 1999

(1) DOE Exhibit 9, Report of Consulting Psychiatrist

(2) DOE Exhibit 5, Notification Letter.
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(3)” Diagnostic and Statistical Manual of Mental Disorder, 4th ed. 393.

(4) While the Individual’s psychologist and the consulting psychiatrist agree that the Individual has PTSD,
they are not in complete agreement on the origin of the condition and how it relates to the Individual's
history of excessive alcohol consumption. However, the origin of the Individual's condition is irrelevant to
the question of the Individual's eligibility for access authorization. The relevant issues are whether the
individual’s alcohol use and PTSD cause a significant defect in his judgment or reliability, and whether he
has undergone sufficient rehabilitation to resolve the Department's security concerns.

(5) Transcript of Hearing (Tr.) 14, 17, 19, 23, 24, 34, 37, 42.

(6)” Exhibit 12, Report of Psychologist.

(7) Tr. 24.

(8)” Exhibit 12.

(9)” Ibid.

(10)” Ibid.

(11) The psychologist stressed that his relationship with the Individual was restricted to performing
evaluations, not conducting counseling. He referred the Individual to a center where he could obtain
counseling. Tr. 11.

(12) Tr. 29.

(13)” Exhibit 14.

(14) PSI-1, 26.

(15) PSI-2, 31.

(16) PSI-1, 29.

(17) PSI-2, 23-25.

(18) Exhibit 18, Letter from veterans' center.

(19) PSI-2, 35.

(20) PSI-2, 29.

(21) PSI-2, 6.

(22) PSI-2, 28.

(23) PSI-2, 21.

(24) Tr. 42-46.

(25) PSI-1, 18.

(26) PSI-2, 16.

(27) PSI-1, 22.
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(28) PSI-2, 5.

(29) Tr. 186.
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June 11, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: January 27, 1999

Case Number: VSO-0258

This opinion concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as the individual) for
access authorization. The regulations governing an individual’s eligibility are set forth at Part 710 of Title
10 of the Code of Federal Regulations, entitled Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material. In this opinion, I will consider whether, based on
the record before me, the individual’s access authorization should be reinstated. For the reasons stated
below, I am of the opinion that the individual’s access authorization should be reinstated.

The individual works for a contractor at one of the Department of Energy’s sites. While working for a
previous employer the individual held access authorization. That authorization ended when the individual
left the employ of that contractor. The individual’s current employer has requested that his access
authorization be reinstated.

As a part of the reinstatement request, the individual completed standard forms and disclosed that he had
seen a mental health professional. As a routine matter, DOE personnel security investigated this and
referred the individual to a DOE consulting psychiatrist (hereinafter referred to as the Psychiatrist) for
evaluation. The Psychiatrist examined the individual and diagnosed that he was alcohol dependent and had
not at the time of the evaluation shown adequate evidence of rehabilitation or reformation. Because of
these conclusions, DOE security personnel did not approve the request for access authorization and
requested from the Director of the Office of Safeguards and Security the authority to conduct an
administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter. See 10 C.F.R. §
710.21. That letter informed the individual that information in the possession

of the DOE created a substantial doubt concerning his eligibility for access authorization. In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a statement specifying that the derogatory
information falls within subsection j of 10 C.F.R. § 710.8. Subsection J covers information that shows that
an individual drinks alcohol to excess or has been diagnosed by a physician or licensed clinical
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psychologist as alcohol dependent or as suffering from alcohol abuse. The Notification Letter also stated
that the individual was entitled to a hearing before a Hearing Officer in order to resolve the substantial
doubt regarding his eligibility for access authorization.

The individual requested a hearing. That request was forwarded to the Office of Hearings and Appeals,
and I was appointed the Hearing Officer in this matter. I convened a hearing at the DOE field site where
the individual works. Four witnesses testified at the hearing: the individual, his wife, a personnel security
specialist, and the Psychiatrist. The transcript of that hearing is hereafter cited in this opinion as Tr.

At the hearing, the first person to testify was the Psychiatrist. He testified that after his evaluation, he
concluded that the individual was alcohol dependent with partial remission and had an adjustment reaction
with depression. Tr. at 9. At the time of the evaluation, which was five months prior to the hearing, the
Psychiatrist did not believe that the individual had shown adequate evidence of rehabilitation or
reformation. Id. To show rehabilitation, the Psychiatrist testified that the individual would have to be
abstinent for one year, be honest, have a stable life, and have gone through an out-patient program such as
Alcoholics Anonymous (AA) or the Employee Assistance Program. Tr. at 10. “The most important feature
would be that after about a year of abstinence, he would need to be without the hallmark features of
addiction, and those hallmark features are . . . dishonesty and instability and usage. So he needs to be free
from those at the end of a significant period of time not shorter than one year.” Tr. at 10. As for
depression, the Psychiatrist concluded that the depression that the individual had suffered in the past did
not rise to the level that would cause a defect in judgment or reliability, so he did not think the depression
was an issue. Tr. at 11. “The only issue we were left with was then the alcohol dependence.” Id.

During this proceeding, the individual has not disputed the diagnoses of the Psychiatrist. Rather, the
individual maintains that he has now shown adequate evidence of rehabilitation or reformation. The
individual claimed that he has abstained from drinking alcohol since May 1998. Tr. at 13. Lab results at
the time of the evaluation conducted by the Psychiatrist in November 1998 did not indicate alcohol
dependence. Tr. at 14. The individual testified that after meeting with the Psychiatrist he started seeing a
counselor, who established a program that included meeting with him on a weekly basis for counseling,
random breathalyzer testing that would be done approximately twice a week, and attendance at AA
meetings on a weekly basis. Tr. at 37-38. The individual further testified that his lifestyle has significantly
improved since he stopped drinking alcohol. Tr. at 38. According to his testimony, his attitude has
brightened, he has become very involved in his church, his relationship with his wife has greatly
improved, his sleep patterns have improved, and he is happy, not depressed or anxious. Tr. at 39. The
individual continued that he now has a positive outlook on life rather than dreading the weekends, which
was typically when he would abuse alcohol. Tr. at 39-40. The individual testified that his wife supports
him and no longer drinks. Tr. at 52. Finally, the individual pointed out that his abstinence from alcohol
was not related to his request to obtain access authorization, which had not been filed when he stopped
drinking alcohol in May 1998. Rather, it was related to his own desire to stop drinking alcohol. Tr. at 61.

The individual’s wife also testified at the hearing. She testified that she believes her husband has not drunk
alcohol since May 1998 because of the way he has acted toward her and towards others. Tr. at 65. She
testified that for the first six months of his sobriety she watched very carefully to see if his behavior was
changing. Id. According to his wife, a tell-tale sign that the individual was drinking alcohol was that he
would get easily upset with her and not want to associate with friends. Id. She testified that she has not
seen any behavior on his part that she associates with the behavior he had exhibited when he was drinking.
Tr. at 68. She also testified that he no longer has nervous habits that he had when he was drinking alcohol.
Tr. at 72. Finally, she confirmed that she no longer drinks alcohol, Tr. at 70, and that there are no alcoholic
beverages in their house. Id. (She was not present in the hearing room during her husband’s testimony.)

At the hearing, the Psychiatrist reviewed a statement that the individual’s counselor wrote about the
individual’s situation and progress. He also reviewed breathalyzer records, which were all negative, Tr. at
19, as well as records of attendance at AA meetings for 2½ months. Id. Those records indicate that within
two months of the evaluation, at which the Psychiatrist told the individual that he needed to follow a
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formal treatment plan, Tr. at 21, the individual started two rehabilitation programs. Id. “[T]o his credit is
that after I told him what a treatment plan would look like, he did initiate one within a reasonable amount
of time.” Tr. at 25. The Psychiatrist also noted that at the time of the evaluation, the individual had both
family stability and job stability. Tr. at 25.

After asking the individual additional questions and hearing what the individual had accomplished since
his November 1998 evaluation, the Psychiatrist opined:

[A]side from being short on time, he sounds like he is on the road of reformation and rehabilitation. He
seems very dependable, very reliable. He’s proud of himself. He acknowledges that he does have some
thoughts about drinking, which I guess would – I would consider a mild craving. He is not lying about a
dream that he had. He’s attending his meetings. He’s acknowledging that he’s an alcoholic. . . . He’s proud
of what he’s done.

. . . It does seem like he’s on the path towards recovery, of reformation and rehabilitation.

Tr. at 54-55. According to the Psychiatrist, the individual’s risk of relapse is much lower than when he
was first evaluated by the Psychiatrist, and in his opinion it is lower than it has been during the course of
this whole investigation. Tr. at 58. The Psychiatrist concluded that:

[a]mongst the population of people who I’ve seen with alcohol problems, who’ve come to administrative
hearings, he’d probably be at the low-risk part of that group. There are people who come to hearings who
are continuing to drink, who haven’t taken any recommendations, who started a program a month ago,
who are not acknowledging their alcoholism. So he’s – he’s, at this point, doing better than – better than
many people. And so in terms of risk, he’s certainly at the low end of risk . . . .

Tr. at 59-60.

The Psychiatrist indicated several times that in this case he believed that the individual would have to
achieve one year of abstinence, together with the indices of honesty and stability, in order to be considered
rehabilitated or reformed. Since the hearing occurred when the individual had achieved eleven months of
abstinence, I requested that the individual submit documents indicating breathalyzer results, continued
attendance at AA meetings, and continued counseling. I allowed him to submit this information when the
transcript of the hearing became available so as not to delay the processing of this case. On May 21, 1999,
the individual submitted these documents. They confirm continued negative breathalyzer results, weekly
attendance at AA meetings, and continued counseling. Thus I find that the individual has achieved one
year of abstinence from drinking alcohol.

In conclusion, the DOE regulations require that I make specific findings “as to the validity of each of the
allegations contained in the notification letter . . . .” 10 C.F.R. § 710.27. In this administrative review
proceeding, the individual has not disputed the evaluation and conclusions of the Psychiatrist. Thus, I find
that the derogatory information set forth as an appendix to the notification letter is accurate and calls into
question the individual’s eligibility for access authorization.

The regulations state that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). After carefully considering the record in
view of the standards set forth in 10 C.F.R. Part 710, for the reasons stated above I find that the individual
has presented evidence that mitigates the derogatory information set forth as an appendix to the
Notification Letter. The individual has achieved one year of abstinence and has the other indices, namely
honesty and stability, which the Psychiatrist stated the individual needed in order to show rehabilitation or
reformation. The individual has clearly modified his behavior to support sobriety and has a wife who
supports his sobriety as well.
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In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I find that granting the
individual access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest. Accordingly, it is my opinion that the individual’s access
authorization should be reinstated.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's opinion within 30 calendar days of
receipt of the opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals

Date: June 11, 1999
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July 26, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:February 11, 1999

Case Number: VSO-0260

This Opinion concerns the eligibility of XXXXXXXXXXXXX (the individual) to obtain an access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "Criteria for Access to Classified Matter or Special Nuclear Material."(1) As explained below,
after carefully considering the record before me in light of the relevant regulations, I recommend against
granting the individual an access authorization.

I. Procedural Background

The individual has been employed by several DOE contractors at the same DOE facility since xxxx. While
the individual has never held a security clearance, she has been an applicant for a security clearance
several times during her xxx-year tenure at the facility. This is because different DOE contractors have
alternately submitted and withdrawn requests for her to obtain a security clearance.

Substantial derogatory information about the individual’s mental health, and drug and alcohol use first
surfaced sometime in xxxx when the DOE was processing the first access authorization request submitted
on the individual’s behalf. The DOE attempted to resolve the security concerns associated with that
derogatory information several times, but ceased doing so each time the individual’s employer decided the
individual did not need to obtain a security clearance.

In 1998, the individual’s employer requested an access authorization for her, thereby reviving the
unresolved security concerns. The DOE immediately conducted a Personnel Security Interview (PSI) with
the individual in 1998 (1998 PSI) to determine what, if anything, had changed since the individual’s two
earlier personnel security interviews, one in 1991 and the other in 1992 (1991 PSI and 1992 PSI,
respectively). Lingering doubts about the individual remained after the 1998 PSI, prompting the DOE to
refer the individual for a psychiatric evaluation. The DOE consultant- psychiatrist who examined the
individual in 1998 was the same board-certified psychiatrist who examined the individual in 1993 while an
earlier access authorization request was pending.
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After receiving the DOE consultant-psychiatrist’s 1998 Psychiatric Report, the DOE issued a Notification
Letter to the individual on January 8, 1999. The Notification Letter advised the individual in detail about
the DOE’s security concerns, i.e., the individual’s past drug and alcohol use, and her current mental
health. The DOE further informed the individual that the derogatory information at issue falls within the
purview of 10 C.F.R. §§ 710.8(j), (k) and (h) (Criteria J, K and H, respectively).(2)

The individual responded to the Notification Letter by filing a request for a hearing. The DOE transmitted
the individual's hearing request to the Office of Hearings and Appeals (OHA) Director who appointed me
as Hearing Officer in this case. I convened a hearing in this matter within the time frame prescribed by the
regulations governing the administrative review process. See 10 C.F.R. § 710.25(g). At the hearing, the
DOE called two witnesses: a DOE personnel security specialist and the DOE consultant-psychiatrist. The
individual offered her own testimony and that of three other witnesses: the Director of the DOE facility’s
Occupational Medicine Department (OMD); a member of the “Joint Company-Union Safety Committee”
at the DOE facility, and the individual’s niece. The DOE submitted 19 exhibits, and the individual
tendered eight. On June 24, 1999, I received the hearing transcript at which time I closed the record in this
case. See 10 C.F.R. § 710.27(e).

II. The Notification Letter

The Notification Letter cites excerpts from the DOE consultant-psychiatrist’s 1993 and 1998 Psychiatric
Reports as the bases for the DOE’s security concerns in this case. With respect to Criterion H, the
Notification Letter states that the DOE consultant-psychiatrist found in 1993 that the individual had a
mental disorder, i.e., an antisocial personality disorder, that causes or may cause a significant defect in
judgment or reliability. According to the DOE consultant-psychiatrist, the individual first developed a
conduct disorder as an adolescent, most likely the result of growing up in a neglectful environment. As an
adult, the individual manifested the symptoms of an antisocial personality disorder: frequent job changes,
maladaptive home situations, possible neglect as a mother, frequent moves, some degree of financial
irresponsibility, irritability, aggressiveness, and no regard for the truth. The DOE consultant-psychiatrist
confirmed his findings in this regard by administering the Minnesota Multiphasic Personality Inventory II
(MMPI-II) to the individual. The DOE consultant-psychiatrist concluded in 1993 that the individual was a
poor candidate for psychotherapy, as she was fixed in her personality and unlikely to change.

In 1998, the DOE consultant-psychiatrist found the individual’s mental health substantially unchanged
from the first time he examined her in 1993. This time, however, he diagnosed the individual with
adjustment reactive depression compounded by her antisocial personality disorder. According to the DOE
consultant-psychiatrist, while the individual’s episodes of depression may be treated with therapy and
medication, her personality disorder is pervasive, long-standing, and not likely to remit. The DOE
consultant-psychiatrist enumerated the following additional criteria as the basis of his diagnosis of
antisocial personality disorder: failure to conform to social norms; deceitfulness as indicated by repeated
lying; reckless disregard for the safety of others; irresponsibility; and evidence of a conduct disorder prior
to age 15. Finally, the DOE consultant- psychiatrist is concerned that the individual is withholding
information or omitting details of her treatment to minimize her illness.

Regarding Criterion J, the Notification Letter refers to the DOE consultant-psychiatrist’s 1998 Psychiatric
Report in which he concluded the individual has been a user of alcohol habitually to excess and has
suffered from alcohol abuse. The DOE consultant-psychiatrist concludes that the individual has not shown
adequate evidence of rehabilitation or reformation since she (1) presented unreliable information to him;
(2) is not “psychologically minded;” and (3) is in denial and hence not open to treatment.

Similarly, with respect to Criterion K, the Notification Letter charges that the individual has been a user of
illegal drugs and has suffered from illegal drug abuse. According to the DOE consultant- psychiatrist, the
individual has not shown adequate evidence of rehabilitation or reformation for the same reasons he
concluded she was not rehabilitated or reformed from her past alcohol problems.
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III. Standard of Review

The applicable DOE regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual's access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is authorized when derogatory information
leaves unresolved questions about an individual’s eligibility for access authorization. A hearing is “for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). The individual must come forward with evidence to convince the DOE that
restoring his access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case
No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. This
standard implies that there is a strong presumption against the granting or restoring of a security clearance.
See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest”
standard for the granting of security clearances indicates “that security determinations should err, if they
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong
presumption against the issuance of a security clearance).

IV. Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the individual’s access authorization
should not be granted. I cannot find that a grant would not endanger the common defense and security and
would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

As an initial matter, the individual disputes almost all the facts alleged in this case. (3) What is
uncontested, however, is that the individual has experienced hardship from an early age. For example, she
and her five brothers and sisters were placed in foster care when the individual was approximately xxxxx
years old because of parental neglect. Ex. C. The individual admits that she frequently ran away from
foster care and lived on her own beginning at age xx or xx. It was as a runaway that she first experimented
with marijuana and began drinking alcohol to excess. 1992 PSI at 18, 42, 43. At age xx, the individual
gave birth to a son. Id. Shortly thereafter, the individual parted ways with her son’s father, after he
allegedly abused her. Id. At age xx, the individual sustained a self-inflicted gunshot wound, causing her to
remain hospitalized for two to three months. (The individual maintains that the gunshot wound was
accidental, although she admits to suicidal thoughts at other times. 1991 PSI at 55, 60; 1992 PSI at 89.)
Shortly thereafter, the individual was declared an unfit mother, thereby losing custody of her son. 1992
PSI at 12. To cope with the loss of her son, the individual saw a psychiatric social worker from 1972 to
1978. The individual denies having seen a mental health professional during this period, preferring instead
to view the psychiatric social worker as a friend. She admits, however, that she suffered from depression
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at this time. See Ex. M; 1992 PSI at 80.

During the mid to late 1970s, the individual was involved in a number of criminal activities: she used
intravenous amphetamines and marijuana; was arrested for possession of narcotics, heroin and
marijuana(4); and was charged with second degree assault and conspiracy as the result of a shoot-out with
police in which her two male friends, wanted criminals, were killed by police. (5)

In 1987, the individual sustained a job-related injury while working as a xxxxxxxxx. For a three- month
period in 1988, the record reflects that the individual began to see a clinical psychologist for clinical
depression, chronic pain syndrome, and social withdrawal. The individual admits that she was depressed
because of her job-related injury and the fact that her brother was xxxxxxxx. 1992 PSI at 92, 94. She
insists, however, that she saw the psychotherapist for pain management and not for mental health issues.

In 1991, the individual was arrested for Driving Under the Influence of Alcohol and her license was
revoked under the express consent laws of the state in which she was arrested when she refused to take a
breath alcohol test (BAT).(6) The individual maintains that the arrest was a “set-up” by a policeman who
wanted to harass her. She also alleges that the policeman touched her improperly while conducting a “pat-
down” after her arrest. While it is debatable whether the individual’s perceptions surrounding the alcohol
arrest are accurate, there are two relevant undisputed facts relating to the arrest: a jury convicted her of
Driving While Ability Impaired, and the State Motor Vehicle Department upheld the decision to revoke
the individual’s license. See Ex. I.

A. Mental Illness

As stated above, a board-certified psychiatrist diagnosed the individual in 1993 and again in 1998 with a
mental illness which, in his opinion, causes or may cause a defect in her judgment and reliability. In
addition, the DOE consultant-psychiatrist opined that because the individual’s personality disorder is well
ingrained and persistent, she would not benefit from psychological counseling.

At the hearing, the DOE consultant-psychiatrist reaffirmed his diagnosis of, and prognosis for, the
individual. The DOE consultant-psychiatrist explained that the individual’s antisocial personality disorder
has compromised her mental health by causing her to have emotional disturbances, such as depression,
irritability and behavioral “acting out.” Transcript of Hearing (Tr.) at 44, 64, 67. Under questioning, the
DOE consultant-psychiatrist clarified that a personality disorder itself is not technically a mental illness.
Id. at 67. Rather, people with personality disorders frequently have crises that lead them to behavioral
“acting out” or mental illness like depression. Id. In the individual’s case, her personality disorder causes
her difficulty in relating well to others as manifested by her impulsiveness, moodiness, aggressiveness,
irritability and anger. Id. at 65. According to the DOE consultant-psychiatrist, these behavioral
characteristics are subsumed under the category of adjustment reaction with depression in the Diagnostic
and Statistical Manual of Mental Disorders, (4th ed. 1994) (DSM-IV). Id. at 67. The DOE consultant-
psychiatrist emphasized that it is the adjustment reaction with depression, and not the antisocial
personality disorder that causes the defect in judgment and reliability. Id. at 64.

The DOE consultant-psychiatrist also testified that he detects in the individual a pattern of “self-
righteousness, holding herself above others, blaming others, being a victim, disregard [for] other people . .
. lack of empathy, lack of understanding, [and] irresponsibility that fits into . . . [the] diagnosis [of
antisocial personality disorder].” Id. at 112. As an example, the DOE consultant- psychiatrist cites the
individual’s 1991 DUI arrest. In that incident, a policeman stopped the individual’s car after she had been
drinking alcohol at a bar. The individual was later convicted by a jury of Driving While Ability Impaired.
The individual claims, however, that she was a victim of harassment by the policeman, and that her
conviction resulted from her lawyer’s ineptness. According to the DOE consultant-psychiatrist, when the
individual is confronted, she becomes irritable, aggressive, depressed and displays a lack of judgment and
reliability. Id.
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At the hearing, I asked the DOE consultant-psychiatrist whether he had considered the social and
economic context in which the individual’s behavior occurred in assessing the individual’s antisocial traits.
Id. at 56. I pointed out that the DSM-IV raises concerns that the [antisocial personality disorder] diagnosis
may at times be misapplied to individuals in settings in which seemingly antisocial behavior may be part
of a protective strategy. Id. The DSM-IV states that “in assessing antisocial traits, it is helpful for the
clinician to consider the social and economic context in which the behaviors occur.” DSM-IV at 647. It is
the DOE consultant-psychiatrist’s opinion on this matter that the individual is accountable for her actions
despite the neglect, abuse, and abandonment she has experienced. Tr. at 105.

In her defense, the individual denies that she has a mental illness and attempts to demonstrate that the
DOE consultant-psychiatrist’s diagnosis is faulty. At the hearing, the individual submitted a letter from her
primary care physician which states “[t]here have never been any identified psychiatric or personality
issues.” Ex. 2. In addition, the Medical Director of the site’s Occupational Medicine Department (OMD
Director), who is board-certified in emergency medicine, testified that he has never seen any evidence of
depression in the individual. Tr. at 89. The OMD Director has, however, seen the individual angry and
upset at situations occurring in her work environment or with her co-workers. Id. Under questioning, the
OMD Director admitted that he has no psychiatric training and was unable to opine about the DOE
consultant-psychiatrist’s diagnosis of antisocial personality disorder. Id. He related nevertheless that the
individual is an “upfront person or in your face type of personality.” Id. at 88.

Another witness who testified on the individual’s behalf was a member of the “Joint Union- Company
Safety Committee.” He addressed whether the individual showed a reckless disregard for the safety of
others, one of the criteria the DOE consultant-psychiatrist cited in rendering his diagnosis. The member
stated that the individual is safety conscious at the worksite and has frequently reported legitimate safety
concerns, often to the chagrin of her employer. Id. at 69-70.

The individual’s adult niece provided testimony that she never observed any signs of depression in the
individual, never observed the individual neglecting her son or any other children for whom she cared, and
never saw the individual “fiercely mad where [she] would lash out at someone.” Id. at 120-121.

Finally, the individual testified that she disagrees with the DOE consultant-psychiatrist’s characterization
of her. Id. at 149. She claims that the DOE consultant-psychiatrist is too judgmental, takes everything out
of context, and made her feel uncomfortable. Id. at 126, 127, 130. (7) The individual also testified that she
is not irresponsible, pointing out that she rarely misses work and has worked hard to put herself through
college. Id. In addition, the individual submitted into the record at the hearing her community college
transcript, various professional certificates, and progress reports from her place of employment. Exs. 5, 6,
7. She concluded her testimony by questioning how she could have a mental illness yet accomplish all that
she has to date. Tr. at 95-96.

1. Adjustment Reactive Depression and Antisocial Personality Disorder

While the individual maintains that she does not have a mental illness, I find that the weight of evidence
suggests otherwise. First, neither the OMD Director who testified on the individual’s behalf nor the
individual’s primary care physician have any psychiatric training or background. To be sure, Criterion H
allows a licensed physician as well as a board-certified psychiatrist to render an opinion about a person’s
mental condition. In this case, however, the DOE consultant-psychiatrist examined the individual twice,
once in 1993 and again in 1998. In addition, he administered the MMPI-II to obtain a psychiatric profile
of the individual. In contrast, the letter from the primary care physician states an opinion without any
indication whether the physician examined the individual for any mental disorders. Furthermore, the
primary care physician did not testify at the hearing, thereby preventing the record from being more fully
developed on this issue. As for the testimony of the OMD Director, he readily admitted he was unable to
opine as to whether the individual suffers from an antisocial personality disorder. The OMD Director’s
statement that he has never seen any evidence of depression in the individual pales in comparison to the
detailed psychiatric analysis provided by the DOE consultant-psychiatrist on this issue. Moreover, I find
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that the individual’s own view about her mental health and the observations of her niece, a lay person,
cannot overcome the opinion of an expert to the contrary.

As for the testimony that the individual is diligent in reporting perceived safety concerns at the DOE
facility, I commend her for her vigilance in this regard. However, it was apparent to me from the DOE
consultant-psychiatrist’s testimony that he is concerned that the individual will resort to the coping
mechanisms she has learned in the past to deal with depression brought on by stress, namely, disregard for
others’ safety and for social norms. The individual’s keen sense of discerning when others are less than
safety conscious at the site does not mitigate the DOE consultant-psychiatrist’s concern that the individual
might not herself be vigilant in safeguarding others and property should she experience adjustment
reactive depression in the future.

I am impressed that the individual has surmounted so many obstacles in her life, and has succeeded in
completing her associate degree and received other forms of professional recognition. The individual’s
personal stamina and achievements, however, simply do not overcome the board- certified psychiatrist’s
opinion regarding the state of her mental health.

Based on all the foregoing, I find that the DOE properly relied on Criterion H as a basis for its refusal to
grant the individual an access authorization. It was reasonable for the DOE to conclude that the
individual’s adjustment reactive depression, coupled with her antisocial personality disorder, could impair
her judgment and reliability and prevent the individual from safeguarding classified matter or special
nuclear material.

A finding of derogatory information does not, however, end the evaluation of the evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing, Case No. VSO-0154, 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review, Case No. VSA- 0154, 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998).

2. Mitigation of Mental Health Concerns

In considering whether the individual has mitigated the concerns raised by the DOE related to her mental
illness, I note that the individual’s mental condition does not appear to be temporary in nature. She appears
to have experienced reactive depression from 1972 to 1978, and clinical depression in 1988. More
recently, the DOE consultant-psychiatrist diagnosed the individual with antisocial personality disorder in
1993. In both 1993 and 1998, the DOE consultant-psychiatrist opined that the personality disorder was
pervasive and that the individual was unlikely to respond to treatment. Furthermore, in 1998, the DOE
consultant-psychiatrist expanded his diagnosis to include adjustment reactive depression.

I recognize, of course, that the individual has not sought recent treatment because she does not believe she
has a mental condition requiring attention. It is unfortunate that the individual did not consult with an
expert to obtain an independent psychiatric opinion regarding her mental health. In the absence of an
opinion stating the individual’s mental health problems are in remission and unlikely to recur, I cannot
make a finding that the Criterion H concern has been mitigated. See Personnel Security Hearing, Case No.
VSO-0133, 26 DOE ¶ 82,782 (1997); Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755
at 85,541 (1995). It is worth noting that an access authorization is a privilege not a right, and that the high
standards of behavior, reliability, trustworthiness and sound judgment necessarily associated with an
access authorization far exceed standards demanded of those who do not hold an access authorization. See
Personnel Security Hearing, Case No. VSO-0246, 27 DOE ¶ ___ (May 5, 1999). In this case, it is my
opinion that the risk is simply too great that the individual’s mental condition might adversely affect her
judgment and reliability to the point where she might endanger the common defense and national security.

B. The Individual’s Alcohol and Drug Use

As noted above, the DOE invoked Criteria J and K after the DOE consultant-psychiatrist opined that the
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individual (1) had habitually consumed alcohol to excess and used illegal drugs in the past, and (2) has not
demonstrated adequate evidence of rehabilitation or reformation from either alcohol or drugs. At the
hearing, the DOE consultant-psychiatrist emphasized that the individual presented unreliable, discrepant
information regarding her past alcohol and drug usage which leads him to believe the extent of the
individual’s alcohol and drug problems was much greater than she had admitted.

The individual claims she does not currently have a drug or alcohol problem. Tr. at 124. While she does
not now dispute her marijuana and intravenous amphetamine use twenty years ago, she does take issue
with the charge that she consumed alcohol to excess in the past. As for the 1991 DUI arrest, the individual
steadfastly maintains her innocence. She claims she only drinks small quantities of alcohol each year on
New Year’s Eve. Id. at 129.

1. Recent Usage

The individual has presented documentary and testimonial evidence that cumulatively convinces me she is
not currently using illegal drugs, or consuming alcohol to excess. The individual’s primary care physician,
who has cared for the individual since 1992, submitted a letter stating he has never identified any alcohol
or drug issues in the individual. Ex. 1. The Contractor Manager of the Human Reliability Program at the
DOE site submitted a notarized statement in which she states she conducted a search of the contractor’s
drug testing records for the period beginning in 1990 and found that the individual had only taken one
drug test in 1996. Ex. 8. The 1996 drug test was negative. Id. In addition, the individual submitted a
laboratory report for a drug screen she took on May 10, 1999. The results of the drug screen were
negative, according to the report. Ex. 2.

The individual also submitted five laboratory reports for blood and urine samples taken from her in 1991,
1993, 1995, 1996, 1998, and 1999. Exs. 2 and 3. The OMD Director testified that those five laboratory
reports show the individual does not suffer from alcoholism. Id. at 91.When shown the laboratory results,
the DOE consultant-psychiatrist stated that it is more probable than not that the individual is not using
alcohol or drugs at this time. Tr. at 39-40, 102.

On the basis of the above, I find that the cumulative weight of the evidence supports a finding that the
individual is not using illegal drugs or consuming alcohol to excess at the present time.

2. Past Usage

As for the individual’s past illegal use of drugs and alcohol, the DOE consultant-psychiatrist testified that
it was very difficult to ascertain the extent of the individual’s past alcohol and drug use because the
individual changed her history from moment to moment and provided discrepant information. Tr. at 39.
Nevertheless, the DOE consultant-psychiatrist found that the individual clearly used alcohol and drugs
possibly to the point of abuse or dependence. Id. The individual has provided no expert testimony or other
documentary evidence to rebut the DOE consultant-psychiatrist’s opinion regarding the extent of her past
usage of alcohol and drugs. On the alcohol issue, I find it noteworthy that the individual was convicted by
a jury of Driving While Ability Impaired (DWAI) in 1991. This fact suggests to me that she consumed
alcohol to excess at least on that occasion despite her representations to the contrary. Similarly, the fact
that the State Motor Vehicle Department upheld the revocation of the individual’s license lends support to
my finding that the individual used alcohol to excess in the past. While the extent of the individual’s past
drug use is unclear from the record, it is undisputed that she used marijuana and intravenous
amphetamines in the past.

The focus next shifts to whether the individual has mitigated the security concerns associated with her past
drug and alcohol usage. It is the DOE consultant-psychiatrist’s opinion that the individual is not
rehabilitated from her past drug and alcohol usage because she lacks honesty and stability, two of the three
hallmarks of rehabilitation. Id. at 15, 42, 103, 108. The DOE consultant-psychiatrist states that the
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individual has probably attained the third hallmark of rehabilitation, i.e., abstinence. The DOE consultant-
psychiatrist is quick to point out, however, that abstinence alone is not sufficient to demonstrate
reformation from either drug use or excessive alcohol consumption. Id. at 103. Abstinence is sufficient for
remission but not for rehabilitation. Id.

The individual insists that she does not lie, but simply has a memory problem caused by the confluence of
two factors: Soma, a prescription medication, and her tendency to block out painful memories. Id. at 47-
48, 127-28. The individual’s primary care physician confirmed that the individual has taken Soma
regularly for a number of years and that the drug may have an effect on the individual’s memory. Ex. 1.

The DOE consultant-psychiatrist responded to the individual’s defense by opining that the individual’s
problem is not with her memory, but with her deceitfulness. Tr. at 50. He noted that the deceitfulness
stems from her antisocial personality disorder. Id. He explains that rather than being truthful about her past
drug and alcohol usage, the individual disregards it as a non-problem. Id. at 104.

During his testimony and in his 1993 and 1998 Psychiatric Reports, the DOE consultant-psychiatrist
highlights examples of the individual’s attempts to minimize her past conduct by lying. Except for the
individual’s own testimony, no other witnesses have attested to her honesty. Based on the record currently
before me, I find entirely credible the DOE consultant-psychiatrist’s rationale for concluding that the
individual has been deceitful.

In the end, it is the individual’s burden to demonstrate that her past drug and alcohol usage no longer
poses a security concern. The evidence the individual presented at the hearing is simply not sufficient to
outweigh the expert opinion of the DOE consultant-psychiatrist. I find, therefore, that the individual has
not mitigated the DOE’s security concerns associated with Criteria J and K.

V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R.§§710.8(h), (j) and (k) in
suspending the individual's access authorization. I further find that the arguments advanced by the
individual in her defense do not mitigate the security concerns accompanying those criteria. In view of
Criteria H, J and K, and the record before me, I cannot find that granting the individual's access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, in my opinion, the individual's access authorization should not be
granted.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road
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Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: July 26, 1999

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion J relates to a person’s excessive habitual use of alcohol, or a situation where a board-certified
psychiatrist has diagnosed a person as alcohol abusive or dependent. 10 C.F. R. §710.8(j). Criterion K
concerns a person’s possession, use or experimentation with a drug or substance listed in the Controlled
Substances Act of 1970, except as prescribed or administered by a physician licensed to dispense drugs in
the practice of medicine, or as otherwise authorized by law. 10 C.F.R. § 710.8(k). Criterion H concerns
information that a person “has an illness or mental condition . . . which, in the opinion of a board-certified
psychiatrist . . . causes, or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h).

(3)The individual repeatedly expressed concern throughout this proceeding that she did not have access to
the Background Investigation file that the DOE psychiatrist reviewed prior to his interview with her. The
individual tried without success to obtain the file from the Office of Personnel Management by filing a
request under the Privacy Act, 5 U.S.C. §552a. See Record of Telephone Conversation between Ann S.
Augustyn, Hearing Officer, and the Individual (July 16, 1999). At the hearing, the DOE consultant-
psychiatrist clarified that he only reviewed the Background Investigation file to formulate interview
questions; he did not rely on any portion of the file to render a diagnosis regarding the individual.

(4)The individual states she only pleaded guilty to the marijuana possession charge. 1992 PSI at 32-33.
She claims she borrowed the car in which the drugs were found from a friend and that she had no
knowledge the drugs were in the car. Id.

(5)The individual claims the charges against her were dropped. At the hearing, she stated she did not know
her friends were wanted by the police, why the police were chasing the pick-up truck in which she was a
passenger, or that her friends had guns in their possession.

(6)The individual steadfastly maintains that she did not refuse to take the BAT. She admitted, however,
that she refused the test until she could contact a lawyer. She never took the BAT because she was
released from custody prior to speaking to a lawyer.

(7)In fact, the individual refused my repeated suggestions that the DOE consultant-psychiatrist remain in
the hearing room at least during her testimony so that he could assess whether his view of the individual
had changed.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 6, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing:February 17, 1999

Case Number: VSO-0261

This Opinion concerns the eligibility of XXXXXXXXXXXXX (hereinafter "the individual") to retain his
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." An access
authorization is an administrative determination that an individual is eligible for access to classified matter
or special nuclear material. 10 C.F.R. § 710.5.

I. Procedural Background

The individual is an employee of a contractor that performs services for the Department of Energy (DOE).
In conjunction with his employment, the individual has maintained access authorization for many years.
The local DOE Security office found that a single incident concerning the individual's handling of
classified material raised substantial doubt regarding the individual's continued eligibility for access
authorization. Accordingly, a DOE official suspended the individual's access authorization.

The letter that notified the individual of the suspension (the Notification Letter) set forth in detail DOE
Security's concerns, which focus on the individual's failure to protect classified material, as described in 10
C.F.R. § 710.8(g). The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer to resolve the substantial doubt regarding his continued eligibility for access
authorization.

The individual responded to the Notification Letter by requesting a hearing. The Director of the OHA
appointed me the Hearing Officer in this matter. At the hearing, DOE Security called as its witnesses a
personnel security specialist, a security investigator, the individual's supervisor, and the

individual himself. The individual presented three additional witnesses-- his team leader, a project leader,
and the facility manager-- all of whom work with the individual in various capacities.

file:///persecc.htm#vso0261
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II. Statement of Derogatory Information

The Notification Letter contained a statement of the derogatory information that created a substantial
doubt as to the individual's continued eligibility to hold access authorization. It stated that during a
personnel security interview (PSI), the individual acknowledged that he knowingly processed classified
information on an unclassified computer. He spent a few hours on the computer, then printed the
document on which he was working on an unclassified printer connected to a local area network. He then
went on travel for five days, having neglected to store the unlabeled disk that contained the classified
information, which he had left on his desk, in a secure area. The individual also acknowledged during his
PSI that, about one year before this incident, he had inserted a classified disk into an unclassified
computer to print a title page from a classified document. On the basis of that derogatory information, the
DOE official believed that the individual "has failed to protect classified matter, or safeguard special
nuclear material; or violated or disregarded security or safeguards regulations to a degree which would be
inconsistent with the national security; or disclosed classified information to a person unauthorized to
receive such information." See 10 C.F.R. § 710.8(g) (Criterion G).

III. Analysis

The criteria for determining eligibility for access authorization set forth in Part 710 dictate that a hearing
officer must undertake a careful review of all of the relevant facts and circumstances and make a
"common-sense judgment . . . after consideration of all the relevant information." 10 C.F.R. § 710.7(a). I
must consider all information, favorable or unfavorable, that has a bearing on the question of whether
restoring the individual's access authorization would compromise national security concerns. Id.
Specifically, the regulations compel me to consider the nature, extent, and seriousness of the individual's
conduct; the circumstances surrounding his conduct; the frequency and recency of the conduct; the age
and maturity of the individual at the time of the conduct; the voluntariness of participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the individual's potential for being susceptible to pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c). Although it is impossible to predict with absolute certainty an individual's future
behavior, as the Hearing Officer, I am directed to make a predictive assessment as to whether restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). After careful consideration of these factors and
all the evidence in the record in this proceeding, I recommend that the DOE restore the individual's access
authorization.

The facts that surround the incident, as described in the Notification Letter, are uncontroverted. At the
hearing, the personnel security specialist testified that DOE Security's concern is based entirely on this
incident and the self-reported incident of the previous year. Transcript of Hearing (Tr.) at 22. DOE
Security does not allege that the individual disclosed information to an unauthorized person. Tr. at 21.
Moreover, aside from mentioning the existence of an earlier incident, Tr. at 17, and the fact that it was
self-reported, Tr. at 22, DOE Security assigns little weight to its occurrence. For that reason, I will
likewise focus on the more recent incident.

The individual does not dispute the Notification Letter's summary of the facts surrounding the incidents,
and instead focused his efforts at the hearing on demonstrating the circumstances that mitigate his actions:
his forthright and cooperative attitude, the isolated nature of the incidents, his lack of training in security,
and the stress he was suffering at home as well as at work. Tr. at 8-9.

While the DOE argues that the individual's disregard for proper procedures for handling classified
information was willful, e.g., Tr. at 76, the individual contends that it was not intentional and was the
result of human error. Tr. at 43. He stated at the hearing that he was under such stress to complete the
work that involved the classified information, that "it didn't even cross [his] mind" that he was committing
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a security violation at the time. Tr. at 40. He acknowledges with hindsight that he acted improperly. See,
e.g., Tr. at 44. But at the time, he chose to process the classified information on the unclassified computer
in his office rather than use the classified computer nominally available to him. He enumerated the reasons
for making this choice. Among them were deadline pressure placed on him to complete certain work on a
project before he left for a weeklong business trip, Tr. at 38; the fact that the classified computer had
recently been relocated to an office occupied by another employee with no knowledge or need for
knowledge of the project, Tr. at 39; and the fact that the classified computer was malfunctioning. Tr. at 38.
Although the evidence in the record demonstrates that the individual may have justified to himself why he
handled the classified information in the manner he did, I nevertheless believe that he willfully failed to
protect classified material. The question that remains, therefore, is whether the individual has successfully
mitigated the DOE's Criterion G security concerns that his behavior has raised.

All the evidence in this record demonstrates that he is a truthful and straightforward individual, and has
behaved in that manner throughout this process. Both the security investigator and the personnel security
specialist testified that the individual was extremely open, honest and cooperative with the various
investigations and interviews that followed the incident. Tr. at 16, 82. The personnel security specialist
further stated that the individual voluntarily informed her during an interview that he had improperly
processed classified information on an earlier occasion. Tr. at 22. Moreover, before DOE Security took
any action to suspend the individual's clearance, the facility manager asked the individual, on his honor, to
refrain from entering the classified sections of his work area. Tr. at 51. According to the facility manager,
who also testified that the individual "has been very truthful and forthright with us since this incident
began," "he very willingly obliged with my directive," left the classified area and never attempted to
reenter. Tr. at 133. The degree of the facility manager's trust in the individual is, in my opinion, a strong
indicator of the individual's reputation for honesty.

The individual offered testimony, through his supervisor and the facility manager, that his work
environment did not provide appropriate training in the handling of classified information. His supervisor
testified that "the only required training is the on-line annual security training and the computer security
training, and there is also a technical surveillance countermeasures training that's been required in the past
six months, I think." Tr. at 99. The supervisor further stated that it is unclear, and debated among the
employees, whether classified information can find its way into personal computers through networks, and
that further guidance in that area has been requested. Tr. at 99-100. The facility manager, a deputy
division director who is responsible for protecting the work force and the environment from hazardous and
radioactive materials on the site, testified that he is a certified safety analyst. Tr. at 136. As a safety
analyst, he gave his expert opinion that training must be frequent and reinforced to affect behavior. Tr. at
141. In the individual's case, such behavior was not reinforced by practice, because the individual testified
that the incident involved "really the first project that I've worked on in my life that I've really had to deal
with classified material to any extent." Tr. at 53-54. Nevertheless, because the individual knew that the
information he was processing was classified, his mishandling of that information was a very basic breach
of security. Despite the testimony about training, the training he received was sufficient to inform him that
classified information must be handled correctly under all circumstances. It is clear, however, that the
training did not adequately prepare the individual to withstand the stresses placed on him at the time of the
incident, which will be discussed below.

At the time of the incident, the individual was subjected to an unusually large confluence of stresses in
both his personal life and his job. He testified that about a month before the incident, his wife nearly died
after being hospitalized on an emergency basis with a condition that was never clearly diagnosed. Tr. at
33; Transcript of Personnel Security Interview (PSI) at 22. Immediately before the incident, his teenage
daughter threatened to commit suicide. Tr. at 34. His supervisor testified that he was aware of the
individual's personal strains. Tr. at 96. In addition, the individual testified that his clients' operations had
been "stood down," or suspended, for eight months, and each project could resume only after the
individual or another member of his team approved its startup. Tr. at 36-38. A number of the individual's
clients, with whom he worked on a daily basis, testified to the job-related stresses the individual faced,
stating that they were pressing him to produce the required documentation for project resumption. Tr. at
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107-08, 110 (testimony of project leader); Tr. at 121 (testimony of team leader). The facility manager
testified that in addition to the pressure from the projects, he placed pressure on the individual's team by
personally reviewing its work, in order to avoid future standdowns for health and safety concerns. Tr. at
135. The incident occurred on the afternoon before he left for a week of business travel.

The facility manager also offered testimony regarding the effect of stress on performance. As a safety
expert, the facility manager also testified that human error occurs in all human endeavor, Tr. at 137, and
that although a low to moderate level of stress helps people perform at their best, "performance really
diminishes . . . once the stress level becomes extremely high, . . . and that means people tend to make
mistakes." Tr. at 139; Exhibit A at 4-2. The evidence in the record convinces me that the individual was
subject to an unusually large burden of stresses, both personal and job- related. Accepting this expert
testimony that stress can lead to mistakes, I conclude that the stress the individual was under may explain
his behavior, but it does not justify it.

The individual also attempted to demonstrate that recurrence of the incident would be highly unlikely. At
the personal level, he had determined that he could benefit from counseling in stress management, Tr. at
62, and asked for and obtained his supervisor's commitment to permit him to participate in a stress
management program. Tr. at 100-01. Participation in a stress management program might well provide the
individual with some tools for coping better with stress, so that it does not cause future lapses in judgment.
At the institutional level, the individual established that new procedures for handling classified information
on his team have been developed, Tr. at 122-24, and a heightened awareness of security issues has
pervaded the work environment. See, e.g., Tr. at 80-81, 112, 142. It is not clear to me that new procedures
for identifying and safeguarding classified material would reduce the likelihood that the individual would
repeat his behavior, because he knew the information was classified and knew he was mishandling it. In
the individual's favor, however, I concede that a work atmosphere that now emphasizes the importance of
security might possibly increase the individual's sense of vigilance in this regard. This concept was
stressed in a one-day standdown of operations at the individual's building held after the incident at issue,
specifically to address security awareness. Tr. at 142. At the very least, increased security awareness will
remind the individual and his clients that proper handling of classified material may not be sacrificed to
production pressures.

I find that the individual is unlikely to engage in the same activity that brought him to this juncture. Above
and beyond his honesty, his commitment to stress management, and a new atmosphere of increased
security awareness, what convinces me of this is the testimony of the witnesses at the hearing. With the
exception of the personnel security specialist, every witness was asked whether he believed that the
individual was likely to repeat his mishandling of classified information. My observation is that the longer
each witness had worked with the individual, the more adamant was his declaration that this behavior
would not occur again. Even the security investigator, who had had no interaction with the individual
before his investigation of the incident, stated that he did not think that the individual would repeat his
behavior, despite his knowledge that the individual had reported a similar, earlier breach. Tr. at 90. His
supervisor of two years emphasized the long time the individual had been working and characterized the
mishandling as "an isolated incident," because "people make mistakes occasionally." Tr. at 96. When the
individual asked the project leader whether he felt the individual was likely to "do anything like this
again," he responded, "I know you wouldn't, and I know a lot of other people have profited from your
mistake." Tr. at 111. The facility manager, who has worked with the individual for 12 years, testified that,
"having been put through this, [he]'d be ultra-sensitive to any matters of security involving potentially
classified information." Tr. at 145. Finally, the individual's team leader responded to the same question
posed by the individual:

Oh, I have no doubt that you would not repeat this. I know how painful this has been for you to be drawn
off your work, you've had to move to a remote location, and I know it's been . . . tough, and I do not
believe that you would ever, ever have that problem again.

Tr. at 125.
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My common-sense evaluation of the evidence presented in this proceeding leads me to believe that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. The factors most critical to my assessment are as
follows. The nature of the incident is serious: regardless of the motivation, any failure to handle classified
information properly can have serious, direct consequences to the national security. Because the individual
has dealt with DOE security representatives in an honest, straightforward manner, and bears that same
reputation, the potential for coercion, exploitation or duress is minimal. The potential for pressure, while
recognized, has been addressed. An inordinate quantity of stress contributed to the individual following an
unwise course of action in two isolated incidents. However, nothing about the nature of this incident leads
me to believe that improper pressure might lead the individual to willfully divulge classified information
to unauthorized individuals.

Moreover, based on the entire record, I believe that the individual is extremely unlikely to engage in this
behavior again. First, although the individual will, no doubt, face stress in the future, he will in all
likelihood not encounter the unique combination of stresses-- both personal and job-related-- that
contribute to the incident. Second, the individual is seeking assistance to manage stress and will be
adequately prepared to handle stress in the future. Third, there is uncontroverted testimony from the
individual's supervisor, from his clients, and even from the DOE professing the belief that the individual
will not repeat his behavior. Finally, my personal observation is that the individual has learned a great
deal, about protecting classified information and the harms to the national security of failing to do so, from
passing through the ordeal of this process. I believe he is now, despite his past behavior, of extremely low
risk to the national security from this type of breach of the security rules. Accordingly, I recommend that
DOE Security restore the individual's access authorization.

On June 18, 1999, the Secretary of Energy issued a statement establishing a policy of "zero tolerance" for
violations of security requirements that, among other things, compromise classified information. His
policy provides that where the DOE reasonably believes that an individual has endangered the national
security by violating established security requirements through recklessness or willful disregard for those
requirements will have his or her access authorization immediately suspended until the allegation has been
resolved under Part 710. Though the process in this case began before this policy was issued, it has been
conducted in a manner consistent with the policy. I have taken full account of the statement and policy,
and this opinion presents my recommendation as to resolution of the DOE's concerns.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. A party must file this request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. The party seeking review must file this statement within 15 calendar
days after it files its request for review. The party seeking review must also serve a copy of its statement
on the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. §
710.28(b).

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: July 6, 1999
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June 15, 1999

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: February 18, 1999

Case Number: VSO-0263

This Opinion concerns the eligibility of XXXXXX XXXXXX XXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) A Department of Energy Operations Office (DOE) suspended the individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual's access authorization should be
restored. As set forth in this Opinion, I have determined that the individual's security clearance should be
restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and

security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, DOE granted the individual an access authorization as a condition of his employment with
a DOE contractor. However, on November 19, 1998, the DOE Office of Safeguards and Security (DOE
Security) initiated formal administrative review proceedings by informing the individual that his access
authorization was being suspended pending the resolution of certain derogatory information received by
DOE Security that created substantial doubt regarding his continued eligibility. This derogatory
information is described in a Notification Letter subsequently issued to the individual on January 13, 1999.
More specifically, Enclosure 1 attached to the Notification Letter contains DOE Security’s findings with
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respect to the individual that fall within the purview of potentially disqualifying criteria set forth in the
security regulations at 10 C.F.R. §§ 710.8(h), (j) and (l). The bases for these findings are summarized
below.

Enclosure 1 of the Notification Letter alleges initially that the individual has “an illness or mental
condition of a nature which, in the opinion of a board-certified psychiatrist . . . may cause, a significant
defect in judgment or reliability.” 10 C.F.R. § 710.8(h) (Criterion H). In support of this assertion,
Enclosure 1 states that on May 5, 1998, the individual was evaluated by a DOE consultant psychiatrist
(DOE Psychiatrist), who diagnosed the individual with “alcohol dependence in sustained partial remission
without adequate evidence of rehabilitation” and therefore concluded that the individual “does have a
mental illness which causes or may cause a significant defect in his judgment and reliability.”

Secondly, DOE Security asserts that the individual “has been, or is a user of alcohol habitually to excess,
or has been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from alcohol
abuse.” 10 C.F.R. § 710.8(j) (Criterion J). In this regard, Enclosure 1 states initially that on January 27,
1998, a Personnel Security Interview (PSI) was conducted with the individual, revealing that: (1) in 1987,
following his divorce from his first wife, the individual voluntarily checked himself into a 22-day alcohol
treatment program (Treatment Center), after alcohol consumption during the preceding year approximating
“eight beers a day as well as whiskey and mixed drinks,” (2) although the individual was advised not to
drink by the Treatment Center as well as by the DOE Psychiatrist who also examined him in 1990 and
again in 1992, the individual resumed drinking and his drinking increased during his second marriage in
1991, (3) on October 26, 1997, the individual was arrested on a charge of Driving Under the Influence
(DUI) of alcohol, recording a blood alcohol level of .11. In addition, Enclosure 1 states that the individual
has been evaluated by the same DOE Psychiatrist on three separate occasions: (1) on November 14, 1990,
at which time the individual was diagnosed as suffering with “Alcohol Abuse - in remission,” (2) on
November 4, 1992, when the individual was again diagnosed with “Alcohol Abuse - in remission,” and
then (3) on May 5, 1998, when the individual was diagnosed with “alcohol dependence in sustained partial
remission without adequate evidence of rehabilitation,” as noted above.

Finally, DOE Security alleges under section 710.8(l) that the individual has “engaged in unusual conduct
... which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason to believe
that [he] may be subject to pressure, coercion, exploitation, or duress which may cause [him] to act
contrary to the best interest of the national security.” 10 C.F.R. § 710.8(l) (Criterion L). The basis for DOE
Security’s concern in this respect is the individual’s DUI arrest on October 27, 1997. DOE Security asserts
in Enclosure 1 that “[t]his violation of law occurred despite having been placed on notice of the
consequences of such a violation through prior security investigations into [the individual’s] excessive use
of alcohol.”

In a letter received by the DOE Office of Hearings and Appeals (OHA) on February 18, 1999, the
individual exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On
April 7, 1999, I was appointed as Hearing Officer in this case. After conferring with the individual and the
DOE Counsel appointed, 10 C.F.R. § 710.24, a hearing date was established. At the hearing, the DOE
Counsel called as witnesses the individual and the DOE Psychiatrist. The individual elected to call several
witnesses, including: 1) his work supervisor (Supervisor); 2) his work department manager (Manager), 3)
two co-workers (Co-Worker 1 and Co-Worker 2), and 4) his former wife (Former Wife). The transcript
taken at the hearing will be hereinafter cited as "Tr.". Various documents that were submitted by the DOE
Counsel and the individual during this proceeding constitute exhibits to the hearing transcript and will be
cited as "Exh.".

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
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Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should be restored since I have concluded that such restoration would not endanger the common defense
and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings that I make in support of this determination are discussed below.

A. Criterion H; Mental Condition

DOE Security initially alleges in the Notification Letter that the individual has “a mental condition of a
nature which, in the opinion of a board-certified psychiatrist . . . may cause, a significant defect in
judgment or reliability.” 10 C.F.R. § 710.8(h). This finding is based upon the opinion of the DOE
Psychiatrist who examined him on May 5, 1998, and diagnosed the individual with “alcohol dependence in
sustained partial remission without adequate evidence of rehabilitation.” Exh. 8. However, the DOE
Psychiatrist’s assessment of the individual has altered substantially since this evaluation. As explained
below, the DOE Psychiatrist has not only modified his diagnosis of the individual but also believes that the
individual has now established adequate evidence of rehabilitation.

At the hearing, the DOE Psychiatrist initially recanted his diagnosis of Alcohol Dependence, testifying that
based upon his review of the individual’s record, the individual should be more properly diagnosed with
Alcohol-Related Disorder, Not Otherwise Specified (NOS). Tr. at 16-17.(2) The DOE Psychiatrist
explained that the diagnostic classification of Alcohol-Related Disorder NOS is specified in the Diagnostic
and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV), in circumstances where a person
does not fit within the more general categories of Alcohol Abuse or Alcohol Dependence. Id.; Tr. at 34.
Notwithstanding this change of diagnosis, the DOE Psychiatrist was resolute in his opinion that Alcohol-
Related Disorder NOS poses a serious problem with respect to the individual, and that it constitutes a
mental condition which may cause a defect in the individual’s judgment and reliability absent evidence of
adequate rehabilitation. Tr. at 20-22, 50-51.(3) With regard to the individual’s rehabilitation, however, the
DOE Psychiatrist no longer holds the opinion he expressed following his evaluation of the individual on
May 5, 1998. For the reasons brought out at the hearing, the DOE Psychiatrist now believes that the
individual has demonstrated adequate rehabilitation.

The individual testified that, by the date of the hearing, he had been abstinent from the use of alcohol for
18 months, since October 1997, when he received the DUI. Tr. at 86.(4) In addition, the individual
introduced a letter from his treatment program counselor documenting that, on March 24, 1999, the
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individual completed six weeks of alcohol treatment, that entailed an “intensive out patient program for
three weeks before entering a lower level of care for the remaining three weeks.” Exh. 15. The individual
also submitted an Alcoholics Anonymous (AA) Proof of Meeting Attendance schedule showing that since
February 1999, the individual has attended a minimum of three AA meetings per week. Id.; Tr. at 78.

It is apparent that the DOE Psychiatrist placed great significance on the individual’s changed attitude with
regard to alcohol use. The individual was forthright and convincing in his testimony that the October 1997
DUI arrest, which the individual describes as “a big mistake” and “very embarrassing” (Tr. at 82, 88), was
a turning point in his life. The individual asserted that in recent years he had reduced his use of alcohol to
moderate consumption on special occasions and during family gatherings, but the DUI incident followed a
day of watching football at his son’s house when he admittedly drank too much. Tr. at 88-89. According
to the individual, his drinking had not previously caused him any serious trouble and the DUI arrest
coupled with the possible loss of his security clearance have led him to conclude that it is best that he stop
drinking altogether. Tr. at 81, 84-85.(5) The individual stated that he therefore went through his most
recent treatment with “a different mind-set” and “I took it very serious.” Tr. at 85. The individual is
convinced that he will be able to maintain his abstinence, but is prepared to maintain regular AA meetings
guided by his AA sponsor. Tr. at 85-86.

Upon considering the individual’s treatment documentation, the individual’s persuasive testimony and 18-
month period of abstinence, the DOE Psychiatrist stated that “it appears that [the individual] does have
adequate evidence of rehabilitation” and that “[the individual] does not have a significant defect in
judgment or reliability.” Tr. at 59, 60. The DOE Psychiatrist stated that the individual appeared to be
genuine in his sincerity and commitment, and that he was “favorably impressed” with the individual’s
rehabilitation efforts. Tr. at 65, 93. According to the DOE Psychiatrist, the individual’s diagnosed mental
condition, Alcohol-Related Disorder NOS, “appears to be in remission and, therefore, his judgment and
reliability do not appear impaired.” Tr. at 66. Upon questioning by DOE Counsel, the DOE Psychiatrist
confirmed that upon reevaluation he would modify that portion of his report to DOE Security concerning a
causative defect in the individual’s judgment and reliability. Tr. at 93. On the basis of this expert
testimony, I have concluded that the individual has sufficiently mitigated the concerns of DOE Security
under Criterion H.

B. Criterion J; Alcohol Use

Next, the Notification Letter sets forth DOE Security’s allegations under Criterion J that the individual
“has been, or is a user of alcohol habitually to excess, or has been diagnosed by a board-certified
psychiatrist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). DOE
Security’s concerns in this regard are based upon the diagnoses of the DOE Psychiatrist, in 1990, 1992 and
1998, and upon the individual’s past history of alcohol use that includes his voluntary admission to the
Treatment Center for 22 days in 1987, and most recently a DUI in October 1997. There are legitimate
security concerns on the part of DOE Security that excessive use of alcohol by an individual holding a
security clearance may diminish the ability to safeguard national security information because judgment or
reliability may be impaired, and that individuals who abuse alcohol may be susceptible to being coerced
or exploited to reveal classified matters. These security concerns are indeed important and have been
recognized by a number of Hearing Officers in similar cases.See, e.g., Personnel Security Hearing, Case
No. VSO-0221, 27 DOE ¶ 82,792 at 85,762 (1999);Personnel Security Hearing, Case No. VSO-0200, 27
DOE ¶ 82,770 at 85,628 (1998). However, based upon the record and the testimony of the DOE
Psychiatrist, I have determined that the individual has presented sufficient mitigating evidence to
overcome the concerns of DOE Security relating to his past use of alcohol.

As noted above, the DOE Psychiatrist withdrew his May 1998 diagnosis of Alcohol Dependence, deeming
a diagnosis of Alcohol-Related Disorder NOS more appropriate under the circumstances. The DOE
Psychiatrist further conceded at the hearing that his previous diagnoses (1990, 1992) of “Alcohol Abuse -
in remission” are dated and no longer accurate. Tr. at 37. While the DOE Psychiatrist believes that there
still was “a problem” (Tr. at 50) associated with the individual’s use of alcohol in view of his history and
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the DUI, the DOE Psychiatrist stated his professional opinion that the individual has now achieved
adequate evidence of reformation and rehabilitation. As discussed above, the DOE Psychiatrist accepted
during the hearing the individual’s 18- month period of abstinence and treatment program as adequate
evidence of reformation and rehabilitation on the part of the individual. Tr. at 59-60.(6) The opinion of the
DOE Psychiatrist is consistent with other cases involving diagnoses of excessive alcohol use, finding that
DOE Security’s concerns may be mitigated by evidence of the successful completion of a viable alcohol
treatment program combined with a minimum of one year of abstention from alcohol. See Personnel
Security Hearing, Case No. VSO- 0245, 27 DOE ¶ 82,795 at 85,783 (1999), citing Personnel Security
Hearing, Case No. VSO-0167, 26 DOE ¶ 82,801 (1997),Personnel Security Hearing, Case No. VSO-
0226, 27 DOE ¶ 82,780 (1998);see also Personnel Security Hearing, Case No. VSO-0221, 27 DOE ¶
82,792 at 85,763 (1999). Accordingly, the evidence before me establishes that the individual has met his
burden in this regard.

C. Criterion L; Unusual Conduct

Finally, DOE Security has asserted under Criterion L that the individual has “engaged in unusual conduct
... which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason to believe
that [he] may be subject to pressure, coercion, exploitation, or duress which may cause [him] to act
contrary to the best interest of the national security.” 10 C.F.R. § 710.8(l) (Criterion L). The basis for DOE
Security’s concern in this regard is the individual’s DUI arrest despite having been placed on notice of
DOE Security’s concerns with his use of alcohol.(7) Again, I have determined on the basis of the record
before me that the individual has overcome DOE Security’s concerns.

First, I was persuaded by the individual’s testimony that in recent years, prior to the DUI, his drinking had
steadily diminished to the point where he only drank on special occasions and family gatherings. Tr. at 89.
This testimony was corroborated by the individual’s Former Wife and Co-Worker 1, a business partner,
who see the individual nearly on a daily basis. Tr. at 107, 118. Thus, the DUI arrest, which the individual
sincerely regrets, appears to have been an isolated incident rather than the culmination of a pattern of
excessive alcohol use. More importantly, however, I find the individual’s actions in response to the DUI,
including immediate abstinence and seeking counseling, to be highly commendable and serve to
demonstrate his reliability and trustworthiness. Other witnesses called by the individual, including his
Supervisor, Manager and Co-Worker 2, were uniform in their high praise of the individual as someone of
high integrity, honesty, reliability and trustworthiness. Tr. at 99, 102-03, 113-14. They further concurred
that the individual is not someone who would be susceptible to blackmail or coercion. The direct manner
in which the individual has confronted the matter of his DUI arrest leads me to agree.

III. Conclusion

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(h), (j) and (l)
in suspending the individual's access authorization. However, I find that the basis for the DOE Security’s
concerns in each of these respects has been eroded, and otherwise overcome by mitigating evidence
presented in the record. I therefore find that restoring the individual's access authorization would not
endanger the common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual's access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
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where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: June 15, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance.

(2)According to the DOE Psychiatrist, he determined that his diagnosis of the individual should be
changed less than one week prior to the hearing. Tr. at 26. Thus, the change of diagnosis came as a
surprise to this Hearing Officer and counsel for the individual, who objected for lack of proper notice. Tr.
at 27.

(3)It has been recognized that a diagnosis of Alcohol Dependence may constitute a “mental condition” so
impairing judgment and reliability as to disqualify an individual from holding an access authorization. See,
e.g., Personnel Security Hearing, Case No. VSO-0054, 25 DOE ¶ 82,783 (1995). In the present case, the
DOE Psychiatrist rescinded his diagnosis of Alcohol Dependence for lack of any alcohol-related incident
during the preceding 12-month period. Tr. at 36-37, 54-55. Nonetheless, the DOE Psychiatrist maintained
that the less stringent DSM-IV diagnosis of Alcohol-Related Disorder NOS could also portend a
significant defect in judgment and reliability, absent adequate rehabilitation. Tr. at 56.

(4)The individual’s Former Wife has remained the individual’s close friend and sees him nearly on a daily
basis: “[The individual] makes dinner for me every night, so I see him at least five or six days a week.”
Tr. at 117. The Former Wife testified that in recent years prior to his October 1997 DUI arrest, the
individual drank only on special family occasions but since the incident the individual has abstained from
all use of alcohol. Tr. at 119.

(5)The individual acknowledged that in 1987 he underwent approximately three weeks of in- house
treatment after a period of heavy alcohol use following his divorce from his first wife, at a time when he
was laid off from work. Tr. at 75-76. The individual asserted that he voluntarily checked himself into the
Treatment Center upon urging by his (second) Former Wife, and not as a consequence of any legal or
work-related difficulty. Tr. at 81. The Former Wife confirmed in her testimony that it was she who
convinced the individual to seek treatment in 1987, and assisted in making arrangements for the
individual’s admission into the facility. Tr. at 116.

(6)At one point, the DOE Psychiatrist stated that a 2-year period of abstinence is preferable in order to
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show adequate reformation and rehabilitation. Tr. at 64-65. The DOE Psychiatrist later confirmed,
however, when I questioned him concerning this matter that in the case of the individual, 18 months was
sufficient based upon his “clinical judgment” and “look[ing] at the whole picture.” Tr. at 68.

(7)The individual informed DOE Security of his 22-day stay at the Treatment Center upon being rehired
by the DOE contractor in August 1989, after a period of being laid off. Tr. at 75. This information led to
the individual being referred to the DOE Psychiatrist for evaluation in 1990 and 1992.



Case No. VSO-0264, 27 DOE ¶ 82,817 (H.O. MacPherson September 7, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0264.htm[11/29/2012 1:34:44 PM]

Case No. VSO-0264, 27 DOE ¶ 82,817 (H.O.
MacPherson September 7, 1999)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

September, 7, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: February 26, 1999

Case Number: VSO-0264

This Opinion concerns the eligibility of xxxxxxxxxxxxxxxxxxxxx (hereinafter referred to as the
respondent) to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) As discussed below, after carefully considering the evidence in light of the relevant
regulations, it is my opinion that the respondent's access authorization should be restored.

I. Background

This administrative review proceeding was commenced by the issuance on December 23, 1998, of a
Notification Letter to the respondent.(2) In that letter, the respondent was

informed that DOE possessed information that created a substantial doubt concerning his eligibility for an
access authorization. The alleged derogatory information is a plea of nolo contendere that the respondent
entered to a misdemeanor charge of annoying or molesting a child. 10 C.F.R. § 710.8(l).(3)

The respondent requested a hearing to resolve the issue of his eligibility for an access authorization, and
the request was forwarded to the Office of Hearings and Appeals on February 26, 1999. I was appointed
the Hearing Officer in this case. Six witnesses testified at the hearing on behalf of the respondent: the
respondent, the respondent's supervisor, and four coworkers. He also submitted copies of recent
performance appraisals and character references from three additional persons. Following the hearing, the
respondent submitted a report from a clinical psychologist, a report indicating that he has been attending
group therapy as directed by the court, and a newspaper article reporting that the police officer who
investigated his case had been fired.

II. The Relevant Evidence
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The evidence against the respondent consists of excerpts from the police investigation and the respondent's
plea of nolo contendere to a misdemeanor charge.(4) He was fined $100, sentenced to 150 days
confinement, which was served through house arrest whereby he could leave home to go to work. He was
also placed on probation for five years, required to register as a sex offender, and required to attend group
counseling.

The police investigation was initiated when the respondent's then wife filed a complaint alleging that he
had molested her daughter (his stepdaughter). The record does not specify the age of the girl, but it
appears that she was about seven or eight at the time of police investigation. According to the police
report, a comment by her daughter made the respondent's wife suspicious that something inappropriate was
going on between her daughter and the respondent. The wife stated that the respondent became nervous
when she questioned her daughter about the statement in his presence. He denied any wrongdoing. The
wife stated that the next day it took her two hours to get her child to talk about what happened. According
to the police report, the wife stated that her daughter told her that while she was sitting on his lap, he
moved back and forth in a grinding motion and she felt his penis against her back. Both the respondent
and the daughter were fully dressed during this incident. The daughter said that there had been similar
incidents in the past. See Crime Rept. 71103004.

The daughter was also interviewed. She stated that the respondent did "weird" things with her about nine
times over two years. She reported that he had moved in a "weird" manner while she was sitting on his
lap, and she felt something hot behind her back. She further stated that the respondent had not asked her
not to tell anyone about these activities. See Crime Rept. 71103004/4.

The police also interviewed the respondent. According to the police report, the respondent stated that he
got an erection while playing with his stepdaughter on his lap. He moved his penis against her body while
both were fully clothed. He admitted to a similar incident the year before. According to the report, he told
the police officer that these incidents just happened while horseplaying with his stepdaughter and that he
did not plan them. The report also indicated that the respondent admitted that he knew what he did was
wrong. See Crime Rept. 71103004/2.

At the hearing, the respondent disputed portions of the police report, including the report of the interview
with him. He stated that on two occasions he developed an erection while he was horseplaying with his
stepdaughter on his lap. He stated that he was fully clothed during these incidents and at no time did he
intentionally rub he penis against his stepdaughter. Transcript at 62; see also Psychologist's Report at 2.

Following the hearing, the respondent was evaluated by a clinical psychologist. The psychologist found
that he found no indication of pedophilic orientation or imminent risk of recidivism. He also noted that the
respondent had reported to him that he had told his wife about the first time in which he developed an
erection while playing with his stepdaughter. The respondent also submitted a report indicating that he has
attended all of the weekly group therapy sessions required as a condition of his probation. In addition, the
respondent's character witnesses testified that he is reliable and of good character. They also indicated that
they knew, in general terms, about his misdemeanor conviction.

III. Standard of Review

DOE regulations provide that my opinion is to be based on a comprehensive, common- sense judgment,
after considering all relevant information, as to whether continuing the respondent's access authorization
would endanger the common defense and security and whether it would be clearly consistent with the
national interest. 10 C.F.R. § 710.7(a). The factors I must consider are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
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exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding, where the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996). A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case
No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) and cases cited therein. This standard implies that if
there is doubt, the decision should be against granting or restoring a security clearance. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990).

IV. Analysis

A. The Criminal Conviction

The facts of this case clearly give rise to a security concern. The respondent pleaded nolo contendere to a
serious criminal charge, and accepted a record of conviction and punishment for the crime. In support of
his eligibility for an access authorization, he maintains that he was in fact innocent of the crime.

A plea of guilty or nolo contendere to a crime raises a valid security concern. When such plea is entered,
there is presumption that the individual is guilty of the crime charged. This presumption is rebuttable,
however. In the present case the respondent testified that he accepted the plea to a misdemeanor because
he did not wish to risk being convicted of a felony which could have led to a lengthy term of
imprisonment. He further stated that his attorney had advised him that it is very difficult for anyone who is
charged with molesting a child in his county to win an acquittal. Transcript at 68-70. We have in prior
cases recognized that it may be reasonable for even an innocent person to accept a plea agreement to avoid
the cost of litigating a case and the possible risk of being found guilty of a more serious crime. See
Personnel Security Hearing, Case No. VSO-0141, 26 DOE ¶ 82,785 at 85,745-46 (1997); Personnel
Security Hearing, Case No. VSO-0138, 26 DOE ¶ 82,786 at 85,750-51 (1997). Moreover, a plea of nolo
contendere, unlike a plea of guilty, does not imply an admission of guilt.

The misdemeanor only requires that someone either "molest or annoy" a child. State Penal Code § 647.6.
At the hearing, it was explained that this does not require extremely serious misconduct for a conviction.
Transcript at 14-15. Under these circumstances, I am not convinced that the respondent would not have
been convicted of this misdemeanor. He has admitted to continuing to play with his stepdaughter while
having an erection. It is my opinion that this could be considered "annoying a child" and might have been
sufficient to justify conviction. The respondent has therefore not demonstrated that he would not have
been convicted of the offense.

B. Scope of the Respondent's Questionable Conduct

As noted above, the respondent has admitted to two instances of questionable conduct. DOE Counsel,
however, has submitted a portion of the record of the police investigation. Some of the documents from
the investigation suggest that the respondent might have engaged in additional inappropriate actions or
have been guilty of more serious misconduct than he has admitted. There is nothing in the record to
indicate that he was charged with conduct other than what he has admitted, and the Notification Letter also
does not specifically charge him with the conduct alleged in the police documents. However, to evaluate
whether the respondent should receive an access authorization, I believe it is appropriate to examine to the
degree possible the scope of the respondent's conduct.
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While allegations of this nature are obviously too grave to be taken lightly, I must take into account the
credibility of the allegation in weighing the seriousness of the security concern. See Personnel Security
Hearing, Case No. VSO-0141, 26 DOE ¶ 82,785 at 85,747 (1997). Other than the respondent's plea and
his testimony at the hearing, the only evidence against him consists of partial records of the police
investigation. These investigative reports are double-hearsay. Portions of the respondent's testimony are
also hearsay. DOE regulations provide that "Formal rules of evidence shall not apply . . . . [H]earsay
evidence may in the discretion of the Hearing Officer and for good cause shown be admitted without strict
adherence to technical rules of admissibility and shall be accorded such weight as the circumstances
warrant." 10 C.F.R. § 210.26(h). Accordingly, I must consider the credibility of the police reports.

While there is no reason to believe that the girl was biased against the respondent, that is not true with
respect to the wife. The allegations are based largely upon what his wife claimed her daughter had told
her. At the time of the incident, the respondent's wife wanted a divorce. Transcript at 51-53. The divorce
was very acrimonious. The respondent testified that his wife said that she would drop the charges if he
paid her more money in the divorce. Transcript at 53. He also claims that she told his aunt that all she
wanted was the money. Transcript at 53. See Personnel Security Hearing, Case No. VSO-0138, 26 DOE ¶
82,786 at 85,752 (1997) (evidence that money was sought from a respondent indicated that a rape
allegation was probably fabricated). The respondent explained that his wife took everything. She took
"anything that was not bolted down . . . except for the shell of the house. And she cleaned out all the credit
cards too, all the cash that could be taken from them." Transcript at 71. I find the respondent's testimony
about the animosity between him and his former wife credible. Under these circumstances, I find that there
is a strong potential for bias on the part of the respondent's former wife. This potential bias raises grave
doubts as to the value of her statements that were not subject to cross examination.

In addition, the police officer who conducted the investigation and who wrote most of the reports at issue
in this case was himself fired for lying in a deposition. See Letter from respondent's counsel enclosing
article from the local newspaper. This alone would not necessarily mean that he conducted the
investigation of the respondent's case improperly. However, there is significant evidence that the
statements of the respondent and witnesses were not recorded accurately in the police reports. The
respondent testified that the police report did not accurately reflect his statement. Transcript at 60-65.
Moreover, it is clear that the words of child were inaccurately recorded. For example, in recording the
wife's statement, the police report states that "Victim said [the respondent] then repeatedly shifts his waist
back and forth in a grinding motion." See Crime Rept. 71103004. A young child would be highly unlikely
to use the word "grinding" in this context. Consequently, I infer that either the wife or the police reporter
substituted a more inflammatory word for that of the child. This casts some doubt on the accuracy of the
police reports.

This case rests upon statements by a young child. Children can often be reliable witnesses. However, they
are also easily influenced and manipulated, particularly by a parent. Moreover, they may lack the maturity
and understanding to relate their story accurately. To determine whether a young child is a reliable witness,
I believe it appropriate to consider whether (i) the story is credible, (ii) the child told the same story
consistently, and (iii) the child clearly explained what happened.

There is nothing incredible or fantastic about the stepdaughter's story. Events could have happened as she
related them. However, I am concerned that she appears to have been somewhat inconsistent in her story.
As related by her mother, the girl stated that her clothes were not removed at any time, while the statement
elicited by the police indicates that the respondent raised her nightgown. Compare Crime Rept. 71103004
with Supplemental Crime Rept. 71103004/4. In addition, the respondent's attorney explained that the
stepdaughter told several inconsistent stories during a pretrial hearing. Transcript at 75.

Even assuming that the police reports recorded the stepdaughter's statements accurately, it is not clear what
happened. The child stated that the respondent did something "weird" to her on nine occasions. But, what
she meant by "weird" is never defined. She has used it in one place in reference to the respondent's manner
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of moving up and down while she sat on his lap and in another place when referring to his resting his hand
on her leg. See Crime Rept. 71103004/4. Either of these actions could have been entirely innocent or
could have involved serious misconduct. By using the same word, "weird," to refer to different types of
conduct, it is not possible to determine how often any particular conduct occurred or whether the actions
referred to were innocuous or involved serious misconduct.

The factors listed above cause me to have serious reservations about the credibility of the allegations as set
forth in the police reports.

Furthermore, from his demeanor and conduct at the hearing, I believe the respondent is honest and
reliable. His contention that his conduct with respect to his stepdaughter was entirely innocent is forthright
and believable. It is corroborated in part by the fact that he never asked his stepdaughter not to tell about
their activities and by his telling his wife about the first instance in which he developed an erection while
playing with his stepdaughter. Had be believed himself guilty of misconduct, he would likely have sought
to conceal it.

While the record is in many respects conflicting and ambiguous, I make the following findings of fact.

1. The respondent was in the habit of playing with his stepdaughter while she was sitting on his lap. In
doing so, he would on occasion bounce her up and down. There is no credible evidence that this
play was intended for sexual gratification.

2. The stepdaughter may have perceived some of the respondent's actions while playing with her, even
if innocent, as "weird." The characterization in the police report of the respondent's movements as
"grinding" or "hip thrusting" is not necessarily inconsistent with an innocent purpose for the
movements.

3. On two occasions, the respondent developed erections while playing with his stepdaughter as
described above. There is no credible evidence that this was other than an involuntary reaction that
he did not intend.

4. The respondent continued to play with his stepdaughter after he developed the erections, but he
never intended to rub his penis against her and neither he nor his daughter were unclothed.

5. The stepdaughter may, nonetheless, have felt his erection on her back.

It is my opinion that the respondent demonstrated remarkably poor judgment on two occasions in
continuing to play with his daughter after he developed erections. He should have immediately removed
her from his lap. This poor judgment does raise a security concern. Nonetheless, I find that this security
concern has been resolved in favor of the respondent. These isolated incidents occurred two and three
years ago. There is no credible evidence whatsoever that they were part of a pattern. The character
witnesses indicated that he exercises sound judgment and is reliable. Moreover, I am persuaded by the
report of the clinical psychologist who examined the respondent. He reported that:

It is the opinion of this examiner that [the respondent] is free of any significant clinical levels of
psychopathology that would jeopardize his cognitive functioning, emotional stability, executive behavioral
skills, judgment of decision making. While he was engaged in a bitter divorce which caused him
considerable emotional distress, this has been resolved. There are no current significant psychosocial
stressors that could cause psychiatric decompensation. As to the molestation allegations and misdemeanor
charge against him, I see no indication of pedophilic orientation or imminent risk of recidivism.

Psychologist's Report at 6 (June 17, 1999). The respondent is also attending group therapy sessions as
directed by the court. Based upon the psychologist's finding of no pedophilic orientation and no imminent
risk of recidivism, and upon the testimony of his character witnesses who indicated that he exercises sound
judgment, I find that it is unlikely that the conduct that led to his plea of nolo contendere will reoccur.
Under these circumstances, I find that the respondent has mitigated the concerns raised by his plea.

V. Conclusion
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For the reasons set forth above, I conclude that with respect to the allegation under 10 C.F.R. § 710.8(l),
that the respondent has demonstrated that restoring his access authorization would not endanger the
common defense and would be clearly consistent with the national interest. Accordingly, it is my opinion
that the respondent's access authorization should be restored.

Bryan F. MacPherson

Hearing Officer

Office of Hearings and Appeals

Date: September 7, 1999

(1)Part 710 governs the resolution of questions concerning the eligibility of individuals for access to
classified matter or special nuclear material. This access authorization is commonly referred to as a
security clearance.

(2)DOE regulations provide an opportunity for hearing and review in cases where an individual's
eligibility for access authorization cannot be favorably resolved by interview or other action. When the
Director, Office of Safeguards and Security, has authorized an administrative review proceeding, a
Notification Letter is sent to the respondent. This letter sets forth the information which creates a
substantial doubt regarding the eligibility of the respondent for access authorization, and states that the
respondent may file a request for a hearing in writing. 10 C.F.R. § 710.21(a), (b)(2), (b)(4).

(3)Part 710 lists twelve broad categories of derogatory information which might create questions as to an
individual's eligibility for access authorization. 10 C.F.R. § 710.8(a)-(l). These categories constitute the
criteria which the DOE uses to review determinations regarding access authorization. Only Criterion L is
at issue in this case. It applies where the individual has:

Engaged in unusual conduct or is subject to circumstances which tend to show that the individual is not
honest, reliable, or trustworthy, or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security.

(4)The police reports also contain allegations involving two other children (a brother and sister) in his
former wife's child care center. See Crime Rept. 71103004/5, /10. However, he was never charged with a
crime involving the other children. Transcript at 56. Since the Notification Letter in this proceeding cites
only the respondent's plea of nolo contendere to a charge involving his stepdaughter, these other
allegations were not charged in the Notification Letter. Nonetheless, the respondent explained at the
hearing that the allegations concerning the boy were a case of mistaken identity. According to the
respondent and his attorney, a juvenile in the neighborhood was found to have molested the boy.
Transcript at 54-56, 76-79. The police inquiry into allegations involving the boy's sister appears to have
been terminated when the girl told the police that she could not remember what her mother told her to say.
See Crime Rept. 71103004/10 at 2.
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July 19, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing:March 8, 1999

Case Number: VSO-0266

This Opinion concerns the eligibility of XXXXXXXXXXXXX (hereinafter "the individual") to retain his
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

The individual is an employee of a Department of Energy (DOE) contractor. As a condition of his
employment, the DOE requires that the individual maintain a security clearance. As part of a periodic
security reinvestigation, the local DOE Security office (DOE Security) conducted a Personnel Security
Interview (PSI) with the individual. DOE Security determined that derogatory information existed that
created questions regarding the individual’s continued eligibility for access authorization. Accordingly, a
DOE official suspended the individual’s access authorization.

On December 17, 1998, the DOE official informed the individual of the suspension of his access
authorization in a letter that set forth in detail DOE Security’s concerns (hereinafter "the Notification
Letter"). In accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of derogatory
information. Specifically, the Letter included information described in 10 C.F.R. § 710.8(k) and (l). The
Notification Letter also informed the individual that he was entitled to a hearing before a Hearing Officer
to resolve the substantial doubt regarding his continued eligibility for access authorization.

The individual responded to the Notification Letter by requesting a hearing. Upon receiving the
individual’s request, the Director of the OHA appointed me the Hearing Officer in this matter. In
accordance with 10 C.F.R. § 710.25(f), I conducted a prehearing telephone conference with the parties and
convened the hearing one week later. DOE Security called the following witnesses at the hearing: a
security specialist and a DOE consultant psychiatrist. The individual testified and presented the following
four additional witnesses at the hearing: a coworker, a supervisor, a friend, and a clinical psychologist.
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II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual included a statement of derogatory
information in the possession of the DOE that created a substantial doubt as to the individual’s continued
eligibility to hold a security clearance. On the basis of that derogatory information, the DOE Official
believes that the individual “experimented with a drug or other substance listed in the Schedule of
Controlled Substances established pursuant to Section 202 of the Controlled Substances Act of 1970” and
“[e]ngaged in . . . unusual conduct or is subject to circumstances which tend to show that the individual is
not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject
to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security.” See 10 C.F.R. § 710.8(k), (l). Specifically, the Notification Letter states
that the individual admitted during a PSI that he had used marijuana in the previous 12 to 18 months.
Consequently, the Notification Letter states that the individual violated a signed drug certification. This
drug certification provided a written assurance that the individual would refrain from using any illegal
drugs for as long as he remained employed in a position requiring a DOE access authorization.

III. Analysis

The criteria for determining eligibility for security clearances set forth at Part 710 dictate that a Hearing
Officer must undertake a careful review of all of the relevant facts and circumstances and make a
“common-sense judgment . . . after consideration of all the relevant information.” 10 C.F.R. § 710.7(a). I
must consider all information, favorable or unfavorable, that has a bearing on the question of whether
restoring the individual’s security clearance would compromise national security concerns. Id. Specifically,
the regulations compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and maturity of
the individual at the time of the conduct; the voluntariness of participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
individual’s potential for being susceptible to pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. §
710.7(c). Although it is impossible to predict with absolute certainty an individual’s future behavior, as the
Hearing Officer, I am directed to make a predictive assessment. Finally, I note that it is incumbent upon
the individual to convince me that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).
After careful consideration of these factors and all the evidence in the record in this proceeding, I find that
the individual has not made this showing. Thus, I must recommend that the DOE not restore the
individual’s clearance.

The facts in this case are not in dispute. The individual confirmed, when questioned during a 1987 PSI,
that he had smoked marijuana during a break while working at a DOE facility. DOE Exhibit 16. This
admission resulted in the individual signing a drug certification in 1987 stating that he would not use
illegal drugs. Transcript of Personnel Security Hearing at 122 (hereinafter Tr.). Despite signing this
certification, the individual admitted that in December 1997 he used marijuana on two separate occasions.
The individual states that this use was connected to an attempt to relieve chronic back pain. DOE Exhibit
14; Tr. at 124. The individual states that on the first occasion a friend passed him a marijuana cigarette
when he was at his friend's home. Tr. at 125. His friend recommended the marijuana to him because it had
helped his friend relieve foot pain. Tr. at 125. A day later, the individual tried marijuana again at his
friend's home. Tr. at 127.

From the record in this case, there can be no doubt that the DOE Official correctly identified security
concerns under Criteria K and L. As indicated above, the individual admitted that he violated the drug
certification he signed in 1987 when he smoked marijuana on two occasions in December 1997. Tr. at 124.
The individual also recognized that smoking marijuana and violating a drug certification present a security
concern. Tr. at 149. The security specialist explained that the use of marijuana raises a security concern
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because it affects an individual's judgment and reliability, is illegal, and could place a person in a
compromising position. Tr. at 54. See Personnel Security Hearing (VS0-0019); 25 DOE ¶82,759 at 85,564
(1995). Accordingly, I find that the individual's use of marijuana and violation of his drug certification
raise important security concerns, and that the DOE office had sufficient grounds for suspending the
individual's clearance pursuant to Criteria K and L.

The individual contends that there are several mitigating factors surrounding his marijuana usage. First, the
individual states that the two occasions he used marijuana in 1997 were the only times he violated his drug
certification. Tr. at 123, 127. Second, the individual states that he only took two or three "puffs" of each
marijuana cigarette. Tr. at 126-127. Third, the individual states that he only tried the marijuana in an
attempt to relieve his back pain. He felt his situation in December 1997 was "desperate" because he was
unable to see a doctor regarding his back pain and other pain relievers were ineffective. Tr. at 124, 127,
136-138. Finally, the individual contends that he is an excellent, honest, reliable and trustworthy employee
and that he is otherwise conscientious regarding security issues. Tr. at 128.

DOE Security does not dispute the individual's statement that he only used marijuana on two occasions
since 1987. Tr. at 59. DOE Security's primary concern centers around the individual's violation of his drug
certification and how this behavior reflects on the individual's judgment and reliability. Tr. at 53-54, 77. I
agree with this concern and find that the individual's attempt to self-medicate with an illegal drug
demonstrates a lack of judgment and reliability necessary to hold an access authorization. Furthermore, the
individual has provided a few contradictory answers to questions concerning his drug usage that lead me
to question his trustworthiness.

Several factors lead me to question the individual's reliability. First, the individual states that his drug
certification did not even cross his mind until the day after he smoked marijuana for the second time in
1997. Tr. at 147. I find it difficult to believe that the individual could fail to remember his security
obligations over a 24-hour period. This is not a case where the individual was passed a marijuana cigarette
and simply bowed to peer pressure during one weak moment. Here, following his first usage in 1997, an
entire day passed and the individual deliberately chose to self- medicate a second time. I believe that, in
this 24-hour time period, the individual must have considered the ramifications of his choice. While I
recognize that the individual may have been suffering because of his chronic back pain, it shows poor
judgment to choose to self-medicate a second time with an illegal substance. In the second usage, the
individual acted, not impulsively, but after sufficient time to reflect upon the consequences of his choice.

Second, the individual received numerous security refresher briefings in the years leading up to his
violation, including one seven months prior, which covered drug usage issues. Tr. at 142. The number and
frequency of these briefings make me doubt the individual's contention that he did not remember his drug
certification until after his second marijuana usage.

Third, the individual's contradictory testimony at the hearing also adds to my doubts about the individual's
reliability. When questioned, "Did you attend yearly refresher briefings regarding security at the Lab?",
the individual responded, "Every five years -- that's about it." Tr. at 138. However, when subsequently
shown documentation that proved the individual had attended security refresher briefings in January 1992,
November 1992, March 1994, April 1995, June 1996, July 1997, and June 1998, the individual was forced
to revise his answer. See DOE Exhibit 22; Tr. at 141-142. I find it hard to believe that the individual,
when asked under oath, could fail to remember attending seven refresher briefings that occurred in less
than seven years.

The security specialist also testified that she believed the individual gave "discrepant" answers to questions
concerning his use of marijuana during his 1998 PSI. Tr. at 58. In fact, the 1998 PSI lends support to her
testimony, as the following excerpt demonstrates:

Security Specialist: . . . And how many times did you use marijuana?

Individual: Just once, then.

file:///cases/security/vso0019.htm
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Security Specialist: Just one time? I think you said earlier that it was more than once.

Individual: I . . . think it was a l-. . . couple or so, I don't know. I think it was like, . . .

Security Specialist: Uh, . . .

Individual: . . . like twice or something, . . .

DOE Exhibit 14 at 18. This contradictory testimony raises serious questions concerning the individual's
truthfulness.

Finally, I note that my doubts about the individual's reliability are further supported in the record.
Following the individual's 1998 admission of marijuana usage, the DOE required that the individual meet
with a DOE consultant psychiatrist for an evaluation of his mental condition. The DOE consultant
psychiatrist diagnosed the individual as exhibiting a defect in judgment and reliability because he believed
the individual made an error in a critical area of his life. DOE Exhibit 19 at 5; Tr. at 104.(2)

As mentioned above, the individual has on a few occasions provided contradictory answers on significant
issues concerning his reliability. This problem, when considered along with the circumstances in which
the individual chose to self-medicate with an illegal substance in violation of his security commitment,
casts a shadow of doubt over the individual's overall integrity and honesty. For these reasons, I find that
the individual has not sufficiently mitigated the security concerns raised under Criteria K and L.

IV. Conclusion

The fact that the individual had a commitment in writing to the DOE not to use drugs and violated that
commitment is not in dispute. What the individual has attempted to show is that mitigating circumstances
exist to excuse his behavior. I believe that the individual has not demonstrated reliability and
trustworthiness at the high degree required under the regulations. Thus, based on the record in this
proceeding, I am unable to conclude that granting the individual access authorization would not endanger
the common defense and security and would be clearly consistent with the national interest. Accordingly, I
find that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. A party must file such a request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve a copy on the other party. If
either party elects to seek review of the Opinion, that party must file a statement identifying the issues on
which it wishes the OHA Director to focus. The party must file this statement within 15 calendar days
after the party files its request for review. The party seeking review must serve a copy of its statement on
the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date: July 19, 1999

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. I will refer to such authorization variously
in this Opinion as access authorization or as a security clearance.
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(2) The individual's consultant psychologist testified that she did not believe there was enough information
for her to determine whether the individual had a defect in judgment or reliability. Tr. at 88-89.



Case No. VSO-0269, 27 DOE ¶ 82,809 (H.O. Gray June 25, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0269.htm[11/29/2012 1:34:46 PM]

Case No. VSO-0269, 27 DOE ¶ 82,809 (H.O. Gray
June 25, 1999)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
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June 25, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 22, 1999

Case Number: VSO-0269

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve a concern that raises a substantial doubt about his
eligibility for access authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, it is my opinion that the
Individual has resolved the concern, and that his access authorization should therefore be restored.

The Individual held access authorization at a facility of the Department of Energy (the DOE).
Approximately nine months before the hearing, the Individual underwent a personnel security interview
(PSI) as part of a routine reinvestigation of his eligibility for access authorization. During the PSI, he
acknowledged that he taped conversations on his home telephone.(1)

When the DOE concluded that information the Individual provided at a PSI, and a follow-up PSI
conducted six weeks later, failed to resolve the security concern, the manager of the facility issued a
Notification Letter to the Individual. In the Notification Letter, the manager informed the Individual that
his access authorization was suspended because his practice of taping telephone conversations created
substantial doubt about his continued eligibility. The Notification Letter identified taping telephone
conversations as derogatory information under the provisions of 10 C.F.R. § 710.8(l) (Criterion L).
Criterion L provides that derogatory information includes information that an individual has

engaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior…

The Individual requested this hearing to attempt to resolve the doubts about his eligibility for access
authorization. At the hearing, the DOE presented the testimony of a personnel security specialist. In
addition to testifying on his own behalf, the Individual presented the testimony of a neighbor and his

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/\persecc.htm#vso0269


Case No. VSO-0269, 27 DOE ¶ 82,809 (H.O. Gray June 25, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0269.htm[11/29/2012 1:34:46 PM]

current and former supervisors at the facility.

BACKGROUND

The Individual is a single father of two teen-aged boys. The boys live with him slightly more than half the
time, and live the rest of the time with their mother, the Individual's ex-wife. He has worked at the DOE's
facility for almost twenty years.(2)

1. First Personnel Security Interview

Security personnel first learned that the Individual taped telephone conversations during a routine
reinvestigation of his eligibility for access authorization.(3) A personnel security specialist then conducted
a Personnel Security Interview (PSI) with the Individual, during which they discussed his taping of
telephone conversations.

Q: Have you ever tapped someone’s telephone?

.

.

.

A: I put a recorder on my telephone.

Q: Your own telephone?

A: Right.

Q: For what purpose?

A: Just to record whatever is being said.

Q: How long have you been taping your telephone conversations?

.

.

.

A: I don’t do it all the time… Just occasionally…

Q: My understanding is that, if you’re going to tape someone you need to let them know, and get their
permission…

A: I don’t know anything about that.

.

.

.

Q: Do you ever ask the person’s permission to tape?
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A: Yeah, I believe I’ve done that before.

Q: All of the time, or some of the time?

A: Some of the time.(4)

2. Second Personnel Security Interview

About six weeks later, the personnel security specialist conducted a second PSI. The personnel security
specialist first told the Individual that she looked in the state criminal code and found a provision making
it a felony to record a telephone conversation without the permission of both parties.

The Individual explained that he taped conversations by pressing a button marked “conversation record.(5)
He said he does not intend to save the tapes once made, but listens to them and then tapes over them.(6)
He denied ever using the tapes for blackmail or other unethical purposes.(7)

He said that he records conversations to “make sure my kids are behaving, that they are not doing stuff
that I don’t want them to be doing.(8) He added that he has caught his children doing things that he
considers “inappropriate.(9)

In addition, during the PSI he discussed his plan to comply with the state law on taping telephone
conversations.

Q: … Are you going to tape record conversations that you have with people on the telephone without
saying…

A: Usually, I make it a point to say that I’m recording this. I tell them that I’m pushing the button.

Q: Okay. Are you going to do that one hundred percent of the time?

A: Well, that’s my intent.(10)

The personnel security specialist concluded the second PSI by asking the Individual to send her a written
statement setting out how he intends to comply with the state law of taping telephone conversations.(11)

3. Individual’s Written Statements

The Individual sent a “Letter of Intent” to the personnel security specialist. In the letter, he said the
following.

I plan on continuing recording calls with intent of monitoring my children. To meet the obligation of the
law I have stated to them several times that they are subject to recording and to tell their friends of the
possibility. Also I have put a message on my recorder for when it answers, stating, “All conversations on
this phone line can be recorded.” Lastly I have placed labels on my phones printed “All conversations on
this phone can be recorded. Please inform other party.” I believe that this fills my obligation.

The personnel security specialist responded in a message that the Individual’s letter was inadequate,
because he did not address the question of how he would handle telephone calls that did not go through
the answering machine. The Individual sent the following reply.

Most people that I talk to on my home phone know that I record phone conversations. Since you have
made it an issue I have been reiterating to them that if they choose to speak to me on my phone that they
are always subject to the possibility of being recorded. Also as I told you in the interview when I have
recorded others in the past I have let them know that I was turning the recorder on as I will when
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appropriate. I don’t ask permission of the people I speak to regularly. I just make them informed that
either I am or that there might be the possibility that I am. So by them choosing to continue to speak to me
on my phone they are conveying their permission. Just as when anyone calls a service line that informs
them that the conversation might be monitored.

4. Psychiatric Examination

In addition to conducting the PSI’s, the local security office referred the Individual for a psychiatric
examination. After conducting the examination, the DOE’s consulting psychiatrist reported that:

There are… no signs or symptoms that will meet DSM-IV criteria for a mental illness or disorder.
Likewise, the past history he gave as well as the data available at hand do not point to a psychiatric illness
using the DSM-IV criteria… [The Individual’s] mental status examination is essentially within normal…
There is no limitation noted. [The Individual] does not have any signs or symptoms of a mental illness or
disorder that impair his judgment and reliability.(12)

HEARING TESTIMONY

1. The security specialist's testimony about the security concern.

The security specialist testified that she believes the Individual may have violated state law by taping
conversations without obtaining explicit permission on each occasion from the persons being taped.(13)
She said the Individual's conduct shows that he chooses to disobey laws when they are inconvenient for
him.(14) The Individual's conduct creates a security concern, according to the security specialist, because
it indicates that he may decide to disobey security regulations when they are inconvenient for him.(15)

2. The Individual's testimony about the extent of his taping telephone conversations.

The Individual denied that he taped telephone conversations on a regular basis. He concedes that he has
occasionally taped some conversations by accident.(16) Other than these accidents, he claims that his
taping has been restricted to two situations. The first situation arose during a period of difficulties between
the Individual and his wife, approximately eight or nine years before the hearing. At one point, he feared
that she would do something violent and he taped some telephone conversations between himself and her.
He says that she objected when he told her about the taping, so he stopped it.(17) Later, when he and his
wife had begun divorce proceedings, he taped some conversations with his attorney. He says he made the
tapes with his attorney’s permission, so he could remember his attorney’s instructions.(18)

He taped conversations of his children when his elder son was associating with someone he thought was a
bad influence.(19) He began taping his children's telephone conversations approximately one year before
the hearing.(20) He used equipment easily available at a retail electronics store.(21) He told his children
before he began that he would tape some of their conversations.(22) As far as he knows, his children have
informed all of their friends that their telephone conversations to the Individual's house may be taped.(23)
He tells his children to inform their friends of possible taping, and tells his children's friends himself while
they are on the telephone.(24) He stopped taping several months before the hearing when he learned that
the practice was a security concern.(25)

3. The Individual’s testimony about his efforts to conduct the taping legally.

The Individual said that he is neither trying to violate the law nor circumvent the law, but is rather trying
to work within the law so he can continue to monitor his children's conduct.(26)

The Individual testified that after he was told by the security specialist that taping conversations without
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permission was illegal, he called two legal hotlines to learn more about the matter.(27) He said the
attorneys who staffed the hotlines characterized his method of obtaining consent as "implied consent." The
Individual compared his practice of informing callers that their conversations may be taped to the method
some companies use when a customer calls them, in which the companies tell the customer that the
conversation may be taped.(28)

The Individual stated that he would stop taping telephone conversations if it were necessary to keep his
job.(29) He also said that if he were informed by the local prosecutor’s office that his method of obtaining
consent did not meet the requirements of the statute, he would stop taping conversations.(30)

The Individual claims that, if he disagreed with a law, he would lobby to change it rather than disobey
it.(31) In support of his claim, he testified that he is an active member of an organization lobbying for
changes in state law regarding custody of children, but nevertheless has obeyed the custody decree that
was issued in his divorce.(32)

4. Testimony of the Individual's Witnesses.

In addition to testifying on his own behalf at the hearing, the Individual presented four witnesses. I will
refer to these witnesses as Witnesses 1 through 4.

Witness 1.

Witness 1 described himself as a close personal friend of the Individual, and he spends a lot of free time
with the Individual.(33) He does not work at the DOE facility.(34) He testified that his son and the
Individual's son are best friends.(35)

Witness 1 said that the Individual told him that he taped his children's telephone calls to monitor their
behavior. He said the Individual told him that he had learned of the idea from a talk show.(36) As far as
Witness 1 knows, the Individual has taped telephone conversations involving only his children; he has not
taped telephone calls to or from adults.(37) Witness 1 stated that his son knows his telephone calls to the
Individual's house may be taped.(38) When asked if he knew of any instances in which the Individual had
broken, evaded, or tried to find a loophole in any law, Witness 1 said he could not recall any such
instance.(39)

Witness 2.

Witness 2 works at the DOE's facility. He has known the Individual for eight or nine years, as both a
coworker and a social acquaintance.(40) He testified that the Individual told him about taping his
children's telephone conversations in order to monitor their behavior.(41) He is not aware of the Individual
taping conversations of anyone other than his children.(42)

Witness 2 has no knowledge of any criminal behavior by the Individual. He says the Individual follows the
security rules in effect at the facility.(43)

Witness 3.

Witness 3 has worked with the Individual at the facility for about a year and a half.(44) They do not
associate with each other off the job.(45) Witness 3 testified that the Individual told him approximately a
year before the hearing about taping his children's telephone conversations.(46) He also stated that the
Individual told him that when he became concerned that the taping may not be legal, he took steps to
obtain the consent of callers.(47) He described the Individual as a person who was ethical and followed
facility rules.(48)

Witness 4.



Case No. VSO-0269, 27 DOE ¶ 82,809 (H.O. Gray June 25, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0269.htm[11/29/2012 1:34:46 PM]

Witness 4 has worked with the Individual at the facility for about one year.(49) He does not associate with
the Individual off the job.(50) Witness 4 testified that the Individual told him he was having trouble with
one of his sons, and responded by taping telephone conversations.(51) He said he knew of no illegal
activities that the Individual was involved with.(52) Moreover, he described the Individual as a stickler for
safety rules at the facility.(53)

ANALYSIS

A DOE administrative review proceeding under 10 C.F.R. Part 710 is designed to protect national security
interests. It is not a criminal proceeding, where the burden is on the DOE to prove beyond a reasonable
doubt that the Individual is ineligible for access authorization. Thus, once the DOE has made a showing of
derogatory information raising security concerns, the burden is on the Individual to demonstrate that
granting him access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

There is a strong presumption against the granting or restoring of a security clearance. Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting
of security clearances indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance). Consequently, placing the burden of
persuasion on the individual to resolve questions about his eligibility for access authorization is necessary
and appropriate.

The regulations provide a list of factors to consider in resolving questions about an Individual's eligibility
for access authorization. 10 C.F.R. § 710.7(c). I will analyze the testimony presented at the hearing in light
of two factors that are significant in this case:

1. Other relevant and material factors, which in this case are the credibility of the Individual and the
witnesses.

2. The nature, extent, and seriousness of the Individual's taping.

1. Credibility of the Individual and the witnesses.

I find that the Individual was candid in describing his taping. He did not conceal the fact that he taped
conversations, and his accounts of taping in the two PSI's and the hearing were consistent.

The testimony of the Individual's witnesses was consistent and corroborated his assertions that his current
taping was confined to monitoring his children, that he did not know there were legal problems with his
taping, and that he took steps to bring his taping within his understanding of the law. In addition, they
testified that he did not otherwise engage in breaking or evading the law. I therefore conclude that the
Individual and his witnesses have testified truthfully.

2. The nature, extent, and seriousness of the Individual's taping.

Although the security concern arises from the allegation that the Individual has engaged in criminal
conduct, it is not clear that he was in fact violating the law in recording his children's telephone
conversations. DOE counsel acknowledged at the hearing that it is not clear whether the Individual's
method of obtaining consent is within the limits of the statute.(54)

As noted above, the Individual's practice of taping telephone conversations has essentially been limited to
two situations: taping his ex-wife while they were experiencing marital problems, and taping his children.
In both cases, the Individual has maintained that he did not tape conversations for illegal purposes. The
record indicates that he did not use the tapes of telephone conversations for any improper purpose. The
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Individual testified that his recent taping was limited to monitoring his children's telephone conversations.
In corroboration of this claim, the Individual's witnesses testified that he told them about taping his
children's conversations, but did not mention taping anyone else.

I believe that the hearing testimony establishes that the Individual has engaged in a limited amount of
taping telephone conversations. I further believe that he sincerely believed that his taping was always done
within the limits of the law as he understood it.

An adverse personnel action, such as denial of access authorization, can be based on a criminal act, even
in the absence of a conviction. Brown v. Department of Justice, 715 F.2d 662 (D.C. Cir. 1983). Thus in
evaluating an allegation of criminal behavior under Criterion L, the fact that an individual was acquitted,
that the charges were dropped, dismissed, or reduced, or that the case was dismissed, does not negate the
security concerns arising from the possibility that the underlying conduct actually occurred. Personnel
Security Hearing, Case No. VSO-0138, 26 DOE ¶ 82,786 (1997). The relevant question is whether the
Individual has shown that he does not disobey laws, since such behavior gives rise to the inference that he
may not obey security regulations, and is thus inconsistent with the standards for holding access
authorization. Personnel Security Hearing, Case No. VSO-0036, 25 DOE ¶ 82,772 (1995).

The critical issue in this case, as the security specialist acknowledged, is the Individual's attitude toward
the law.(55) The record indicates that the Individual has made reasonable attempts to bring his taping
within the provisions of the statute. In addition, the Individual's witnesses described him as a law- abiding
person who is scrupulous about upholding security regulations. Examining the evidence in a
comprehensive and common-sense manner, I conclude that the Individual has shown a tendency and
willingness to obey laws and regulations.

CONCLUSION

I find that the Individual has adequately established that he has not engaged in any unusual conduct or is
subject to any circumstances which tend to show that he is not honest, reliable, or trustworthy, as provided
in Criterion L. Therefore, in view of the criteria set forth in 10 C.F.R. Part 710, the substantial doubt about
the Individual's eligibility for access authorization has been resolved by the administrative review process.
It is therefore my opinion that the Individual’s access authorization should be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: June 25, 1999

(1) 1/ First Personnel Security Interview (PSI-1) at 47.

(2) Declaration of Individual.

(3) 3/ PSI-1 at 1.

(4) 4/ PSI-1 at 47-51.

(5)” 5/ Second Personnel Security Interview (PSI-2) at 4.

(6) 6/ PSI-2 at 9.

(7) 7/ PSI-2 at 10.
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September 20, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:April 30, 1999

Case Number:VSO-0272

This Opinion concerns the continued eligibility of xxxxxxxxxxxxxxxxx (hereinafter referred to as "the
respondent") to hold an access authorization under the "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material," 10 C.F.R. Part 710. (1) As discussed below,
after carefully considering the evidence in light of the relevant regulations, it is my opinion that the
respondent's access authorization should not be restored.

I. Background

The respondent is employed by a contractor at a DOE facility. The Notification Letter issued to the
respondent specifies that a DOE-retained, board-certified psychiatrist diagnosed him as suffering from
alcohol dependence. He further found that the respondent is a user of alcohol habitually to excess. He also
found that these conditions may cause a significant defect in the respondent's judgment and reliability. See
10 C.F.R. § 710.8(j). The Notification Letter also cited a number of alcohol related incidents. These
incidents, which in part formed the basis for the psychiatrist's opinion, included:

1. Three arrests for Driving While Intoxicated (DWI), in August 1990, March 1995, and March 1996,
and an arrest for Public Affray in 1984 as a result of a bar fight.

2. Consumption of a large quantity of alcohol in social settings on weekends, up to 12 beers on each
Friday and Saturday.

3. Frequent driving while intoxicated and his statement that he would continue to drink and drive, as
he believes he can do so safely.

4. Complaints by his wife that his alcohol use changes his personality, as he becomes rude and
defensive.

In a written response to the Notification Letter, the respondent denied that he was alcohol dependent and
denied many of the allegations in the Notification Letter. He also noted that his attitude has changed and
he no longer contends that he will continue to drink and drive. The respondent requested a hearing to
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resolve the issue of his eligibility for access authorization, and the request was forwarded to the Office of
Hearings and Appeals on April 30, 1999.(2) At the hearing, the DOE presented the testimony of the
respondent, the psychiatrist, a Personnel Security Specialist, and an official of the respondent's employer.
The respondent presented the testimony of his wife, a clinical mental health counselor at the employee
assistance program, and four friends and coworkers. He also submitted a letter of support from the
Secretary of State of New Mexico.

II. The Relevant Facts

The essential facts of this case are not now in dispute. Although the respondent disputed nearly all of the
allegations in the notification letter in his written response, he testified at the hearing that he was in denial
about his alcohol problem. Transcript at 14, 23. The respondent explained that he now recognizes that he
has an alcohol problem, and he admits essentially all of the allegations in the notification letter. Transcript
at 17, 20, 23-27.

The record indicates that the respondent consumed large quantities of alcohol. On both Friday nights and
on Saturdays, he would usually consume eight to ten beers, sometimes twelve or more. He seldom
consumed alcohol on Sundays or week nights, and would seldom drink alone. He moderated his alcohol
consumption somewhat after he was married in 1995 and began raising a family. Transcript at 91-92.
However, on each Friday night and Saturday he generally consumed at least a six-pack. In February 1998,
he changed his work schedule so that he did not arrive home until the early hours of the morning. As he
was at work on Friday nights, he consequently confined his alcohol consumption to about a six-pack on
Saturdays. Transcript at 18-19.

After receiving the Notification Letter, the respondent consulted with a clinical mental health counselor at
the employee assistance program in May 1999. Since that time, the respondent has not consumed alcohol
and has met with the counselor on a weekly basis. Transcript at 14. The respondent recognizes he has a
serious alcohol problem and testified that "Even if DOE finds me not to be worthy of a security clearance,
I don't think I'll drink, in fact, I know I wouldn't." Transcript at 20. The respondent testified that he is
receiving support from his wife, his father, a neighbor, and his church. Transcript at 25, 97. The personnel
officer from his employer testified that there was no derogatory information in his personnel file.
Transcript at 45. The respondent's friends and coworkers testified that he is dependable and an excellent
worker. They also testified that there was never any indication that he went to work under the influence of
alcohol or that his alcohol consumption affected his work. Transcript at 80-97. Two witnesses who know
the respondent socially corroborated the respondent's statement that he has not consumed alcohol since
May. Transcript at 92, 96.

The DOE psychiatrist testified that he concluded that the respondent was alcohol dependent based upon a
one-hour examination and the DWI's and other incidents noted in the Notification Letter. See Transcript at
34-37; Psychiatrist's Report. He determined that for the respondent to demonstrate adequate rehabilitation,
he would have to either attend Alcohol Anonymous (AA) meetings twice a week for a year or complete a
formal alcohol treatment program over six months. In addition, the respondent would have to remain
abstinent for one year after completing the one year of AA meetings or six-month treatment program.
Transcript at 37-38; Psychiatrist's Report at 18-19.

The employee assistance counselor agrees that the respondent is alcohol dependent. Transcript at 69-70.
He states that he has seen the respondent weekly for about 90 days. Although concern over his security
clearance was the respondent's initial motivation for seeking help, by the third week, the respondent came
to recognize that he had a real problem with alcohol. Transcript at 59-62, 64-65, 69. The counselor stated
that he is impressed with the respondent's progress so far. Transcript at 62-63. The counselor agrees that
the type of treatment recommended by the psychiatrist would be useful, but he does not believe that such a
course of treatment is necessarily required. Transcript at 64, 67. He states, however, that at least one year
of sobriety would be necessary to show rehabilitation. Transcript at 65-66.
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III. Standard of Review

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding, where the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996). A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case
No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) and cases cited therein. This standard implies that if
there is doubt, the decision should be against granting or restoring a security clearance. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991).

DOE regulations provide that my opinion is to be based on a comprehensive, common-sense judgment,
after considering all relevant information, as to whether continuing the respondent's access authorization
would endanger the common defense and security and whether it would be clearly consistent with the
national interest. 10 C.F.R. § 710.7(a).(3)

IV. Analysis

There is no dispute that the respondent suffers from alcohol dependence. This raises a serious security
concern. Persons under the influence of alcohol (or suffering from a hangover) may be careless about
treatment of classified information or the handling of special nuclear material. They may also reveal
classified information while under the influence.

The issue before me is whether the respondent has shown adequate evidence of rehabilitation. In this
regard, I find from his testimony and demeanor at the hearing that the respondent is dedicated to
remaining off alcohol. I have no doubt that the respondent was fully sincere when he stated that
irrespective of the outcome of this proceeding, he did not intend to drink alcohol ever again.(4) Transcript
at 20. Nonetheless, I know that many well-intentioned individuals slip on the road to recovery.
Consequently, a track record that demonstrates that they can remain abstinent is necessary to demonstrate
rehabilitation. Moreover, support through AA or a treatment program can be of invaluable assistance to an
individual's effort to overcome alcohol dependence.

The DOE psychiatrist recommended that the respondent either enter a formal six-month treatment program
or attend AA twice a week for twelve months. He testified that seeing the employee assistance counselor
is helpful, but is not sufficient because it lacks personal contacts with and the support of other people with
similar problems. Transcript at 100-01. The counselor explained that he has been successful in treating
alcohol problems, but he agrees that AA would be helpful. Transcript at 64. The respondent explained that
because of his work schedule and long commute, attending AA would be difficult.(5) I am sensitive to the
problems posed by the respondent's work schedule and commute. Nonetheless, I am convinced by the
psychiatrist that the respondent needs to do more than have his regular meetings with the employee
assistance counselor. I do not, however, believe that the two treatment options proposed by the psychiatrist
are the only appropriate options (nor do I believe that the psychiatrist intended them to be the only
options). It is not for me to specify a course of treatment. The counselor is trained and has experience in
treating alcohol dependence. As he sees the respondent each week, he is in the best position to devise an
effective treatment program that meets the needs of the respondent.(6)

The psychiatrist recommended that to demonstrate rehabilitation, the respondent must remain abstinent for
one year after completing the treatment program. In other cases, expert witnesses have testified that one
year of abstinence including the time spent in a treatment program would be sufficient. See e.g., Personnel
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Security Hearing, Case No. VSO-0063, 25 DOE ¶ 82,789 (1996); Personnel Security Hearing, Case No.
VSO-0005, 24 DOE ¶ 82,753, affirmed 25 DOE ¶ 83,013 (1996); Personnel Security Hearing, Case No.
VSO-0014, 25 DOE ¶ 82,755(1995); Personnel Security Hearing, Case No. VSO-0018, 25 DOE ¶ 82,758
(1995). Given the severity of the respondent's dependence in the present case, I believe that more than one
year's abstinence (including treatment time) is appropriate. I am not, however, convinced that he must
remain abstinent for a full year following a treatment program to show satisfactory rehabilitation, nor am I
convinced that the time he has been abstinent (since May) before entering a treatment program of the type
recommended by the psychiatrist should not be considered. The counselor or other person who oversees
the respondent's treatment and who will be able to observe the respondent on a regular basis will be in the
best position to determine when the respondent has been abstinent for a sufficient period to demonstrate
rehabilitation.

V. Conclusion

For the reasons set forth above, I conclude that with respect to the allegation under 10 C.F.R. § 710.8(j),
the respondent is alcohol dependent. While I believe he is seriously committed to abstinence, he has not
yet shown sufficient evidence of rehabilitation. I find therefore that the respondent has failed to
demonstrate that restoring his clearance would not endanger the common defense and would be clearly
consistent with the national interest. Accordingly, it is my opinion that the respondent's access
authorization should not be restored at this time.(7)

Bryan F. MacPherson

Assistant Director

Office of Hearings and Appeals

Date: September 20, 1999

(1)Part 710 governs the resolution of questions concerning the eligibility of individuals for access to
classified matter or special nuclear material. This access authorization is commonly referred to as a
security clearance.

(2)Initially, Richard T. Tedrow was appointed the hearing officer in this case. However, Mr. Tedrow was
unable to travel because of illness, and to avoid delaying this proceeding I was appointed the hearing
officer.

(3)The factors I must consider in reaching my determination are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

(4)During a PSI held on July 31, 1998, the respondent told the interviewer that if his alcohol consumption
was a problem he would be willing to enter a treatment program, and he asked for a suggestion of where
he should go. PSI at 69-70. No advice was given to him. In addition, the respondent was not given a copy
of the psychiatrist's report and consequently did not learn of the psychiatrist's recommendations for
treatment until June 30, 1999. Transcript at 30, 39-40. It is unfortunate that the respondent was not advised
that he should seek treatment during the PSI or provided with a copy of the psychiatrist's report at an
earlier date, as that could have prompted him to seek treatment sooner.
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(5)The respondent works eight to nine hours per shift and has a round-trip commute of four to four and
one-half hours. Transcript at 14-17.

(6)Rather than one year of two AA meetings per week, he might determine, e.g., that one AA meeting and
one meeting with him per week would be sufficient. Similarly, some combination of meetings with the
counselor or other treatment program and AA might be the equivalent to the formal six- month treatment
program recommended by the psychiatrist.

(7)If the respondent's security access authorization is ultimately not restored in the present proceeding, he
may subsequently seek reconsideration upon completing rehabilitation if his position at that time requires a
clearance. 10 C.F.R. § 710.31(b).
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August 11, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: April 30, 1999

Case Number: VSO-0273

This Opinion concerns the eligibility of XXXXX (hereinafter "the individual") to hold an access
authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the record testimony and other evidence presented
in this proceeding, the individual's suspended access authorization should be restored. As discussed below,
I find that the individual in the present case has not met his burden to bring forward sufficient evidence to
show that his security clearance should be restored.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter, informing the
individual that information in the possession of the DOE created substantial doubt pertaining to his
eligibility for an access authorization in connection with his work. In accordance with 10 C.F.R. §710.21,
the Notification Letter included a detailed statement of the derogatory information.

The first area of DOE concern involves information that indicated that the individual has been or is a user
of a illegal drugs. 10 C.F.R. §710.8(k) (hereinafter Criterion K). The second area of concern identified in
the Notification Letter involves information that the individual has engaged in conduct tending to show
that he is not honest, reliable or trustworthy. 10 C.F.R. § 710.8(l)(Criterion L).

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the individual was represented by an attorney. He testified on his own behalf, and presented
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the testimony of a forensic toxicologist (hereinafter the toxicologist)(2), his wife, his supervisor and a
friend. The DOE Counsel presented the testimony of a security specialist, and that of a DOE consultant
psychiatrist (DOE psychiatrist).

II. Statement of Derogatory Information

As stated above, the area of concern identified in the Notification Letter involves the individual’s illegal
use of drugs. As described in the letter, the individual tested positive for marijuana in a DOE drug test. In
a personnel security interview (PSI) the individual stated that he had never used marijuana in his life.
However, he stated that ten days before the drug test, he attended a party during which many guests were
smoking marijuana, and that someone whom he did not know blew marijuana smoke in his face. He stated
at the PSI that he could not give any other explanation for the positive drug test. The positive drug test
gave rise to the Criterion K concern. At the PSI the individual refused to identify any individual present at
the party who could corroborate this explanation for the positive drug test. This refusal gave rise to the
Criterion L security concern.

III. The Hearing

At the hearing the DOE security specialist explained and supported the position that the DOE has a
security concern regarding a holder of an access authorization who not only uses illegal drugs, but also
refuses to be completely forthcoming about all the surrounding circumstances of the drug exposure. (3)

In his testimony, the individual advanced a new theory to explain his positive drug test.(4) He stated that
after the commencement of this administrative review proceeding, he heard for the first time that
marijuana had been introduced into the food that he had eaten during the party that he had attended. He
testified that he believed that this unintentional ingestion of marijuana must have caused the positive drug
test. However, the individual continued to refuse to provide any corroboration for these assertions and
refused to name any person who could corroborate these events. He stated only that he was taken to the
party by the fiancé of his wife’s relative, and that he did not even know the name of any other person at
the party.

The toxicologist testified that it is not inconsistent with current medical studies on the subject of oral
ingestion of marijuana to conclude that a person who has consumed marijuana in food could have a
positive drug test 10 days later. Tr. at 132-34.(5) He referred to several articles in professional journals to
support this position. Individual’s Exhibit 1. The DOE psychiatrist testified that it was highly unlikely that
the individual in this case could have unknowingly and unintentionally consumed sufficient marijuana in
his food so as to cause a positive drug test ten days after consumption. He believed that the individual’s
positive drug test was the result of his own deliberate exposure to marijuana. Tr. at 167-68, 180-81.

The individual’s wife strongly supported the individual’s assertion that he had never intentionally used
marijuana in his life. While she knew the identity of the person who had invited the individual to the party
at which the marijuana exposure allegedly took place, she would not reveal the identity of that individual.
Since she had not attended the party herself, she could not corroborate any of the details about the party to
which the individual himself had testified.

The individual’s supervisor testified that the individual is a superior employee and that he had never
known the individual to use marijuana. The individual’s friend has known him for about 35 years and also
has never known him to use marijuana. According to the friend, he and the individual get together only
about three or four times a year. He could therefore not give meaningful testimony about whether the
individual currently uses illegal drugs.

IV. Analysis
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The Hearing Officer’s role in this proceeding is to evaluate the information presented by the DOE office
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R.§ 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we use a different standard, one designed to protect national security interests. A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization." 10
C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing with evidence to
convince the DOE that restoring his access authorization "will not endanger the common defense and
security and will be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518,531 (1988) ("clearly consistent with the national
interest" standard for the granting of security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991)(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995).

I was not persuaded by the individual’s version of the events leading to the positive drug test. According
to his testimony, he was taken to a party by the fiancé of a relative. Tr. at 51. He knew no one at the party
except this one person, and would not even know how to reach any other attendees. Tr. at 53. He stated
that he would now be unable to locate the residence at which the party was held. Tr. at 83. He further
stated that, over his objections, a person whom he did not know blew marijuana smoke in his face four
times, and that he ate some food that he later learned contained marijuana. Tr. at 61, 82. He testified that
the unnamed friend who took him to the party later confirmed that the food contained marijuana, after he
asked some of the other attendees. Tr. at 82. He stated that he did not leave the party immediately upon
learning that marijuana was present because, since he came with a friend, he had no transportation of his
own. He indicated that he was too far from a pay telephone to call for assistance, and then suggested that
he was too intimidated to use the house phone. Tr. at 108-10.

I find these explanations not credible. I am totally unconvinced by an account that is supported by
references to an unnamed friend, and an unknown locale. I am certainly not persuaded by the individual’s
assertion that the party food contained marijuana, since it is based on a third-hand report, recounting
statements of persons that the individual himself does not know. Although this individual is overall quite
articulate, I found his testimony regarding the party to be evasive and confusing. E.g., Tr. at 58, 100-02,
107, 108-110. His statements regarding why he did not immediately leave the party when he realized
marijuana was being used were, in my view, non-sensical. Without any corroboration, his account is
inherently unbelievable.

The individual’s explanation as to why he was unable to provide corroboration is also not credible. I am
simply not convinced that even though the individual knew his security clearance was at risk, he would not
divulge the name of the friend, because he purportedly needed to protect the friend from adverse family
implications. Tr. at 51. I cannot give credence to the individual’s explanation, that although he holds an
access authorization, he was nevertheless unconcerned about being in the company of drug users, while his
friend, who allegedly does not hold a security clearance, does not want anyone to know he was at that
party. Tr. at 106. His reasons for refusing to provide corroboration are as unbelievable to me as his
statements as to how he came to have a positive drug test. I have strong reservations about the honesty of
this individual.
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Finally, the law applicable to this case is unequivocal. In personnel security cases in which an individual
who has had a positive drug test seeks to overcome the security concern with an explanation that the drug
use was unintentional, we expect the individual to provide corroboration of his version of the events that
led to the positive drug test. E.g., Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001
(1996); Personnel Security Hearing (Case No. VSO-0094), 26 DOE ¶ 82,753 (1996); Personnel Security
Hearing (Case No. VSO-0163), 26 DOE ¶ 82,799 (1996). The individual’s say-so as to allegations that
minimize the security concern cannot form a sufficient basis for restoration of a security clearance.
Personnel Security Review (Case No. VSA- 0087), 26 DOE at 86,508.

In the present case, the individual was well aware of the necessity of providing appropriate corroboration
for his assertion that his use of the marijuana was inadvertent. It was first raised at his Personnel Security
Interview. Transcript of Personnel Security Interview at 40-45. Further, in two telephone conversations
with the individual’s attorney and in two confirmatory letters, I pointed out that I would be unlikely to
recommend that the individual’s access authorization be restored if he did not provide appropriate
corroboration of his version of the events at the party. See Letters of July 8, 1999 and July 16, 1999. See
also Letter of May 5, 1999. The individual’s attorney told me in our telephone conversations of July 8 and
July 15 that the individual would not provide any corroboration, and in fact he did not do so at the hearing.

Thus, given what I consider to be an unbelievable account of how this individual came to have a positive
drug test, one that is without corroboration, I am unable to find that the individual has mitigated the
Criteria K and L concerns associated with his positive drug test for marijuana. I am therefore unable to
find that restoring the individual’s access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. Accordingly, I cannot recommend that
his access authorization be restored.

V. CONCLUSION

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: August 11, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. This authorization will also be referred to
in this Opinion as a security clearance.

(2)This testimony was given by telephone.

(3)After probing the security specialist regarding the procedures followed by the DOE Office to initiate the
instant administrative review process under Part 710, the individual’s attorney raised some concerns about
whether all the required procedures had been followed, and appropriate letters had been issued under 10
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C.F.R. §§ 710.9 and .10. Transcript of Hearing (hereinafter Tr.) at 20, 21. Additional letters establishing
that procedural requirements were followed were eventually obtained by the DOE counsel. Those
documents were entered into the record at a later point during the hearing. Tr. at 276-78. DOE Exh. 14-17.

(4) The individual’s attorney stipulated to the accuracy of the results of the drug test. See Letter of July
16, 1999 from Hearing Officer to individual’s attorney and DOE counsel.

(5) This testimony was given by telephone.
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September 3, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: May 6, 1999

Case Number: VSO-0274

This Opinion concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as the “individual”) to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” A
Department of Energy Operations Office (DOE Operations Office) suspended the individual’s access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored. As set forth in the Opinion, I recommend against restoring the individual’s security clearance.

I. Background

The individual is employed by a contractor at a DOE facility, and held an access authorization. The DOE
suspended the individual’s access authorization as a result of derogatory information that was not resolved
during a personnel security interview. That information is set forth in the Notification Letter, and is
summarized below.

The Notification Letter states that the derogatory information regarding the individual falls within 10
C.F.R. § 710.8(j) and (l). The DOE Operations Office invokes Criterion J, 10 C.F.R. § 710.8(j), on the
basis of information that the individual has been or is a user of alcohol habitually to excess, or has been
diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed clinical psychologist
as alcohol dependent or as suffering from alcohol abuse. In this regard, the Notification Letter contends
that the individual: (1) acknowledged several alcohol-related arrests;

(2) continues to consume alcohol; and (3) was diagnosed by a DOE consultant psychiatrist as being
alcohol dependent.

The DOE Operations Office also invokes Criterion L, 10 C.F.R. § 710.8(l), on the basis of its finding that
the individual has “engaged in unusual conduct or is subject to circumstances which tend to show that [the
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individual is] not honest, reliable, or trustworthy; or which furnishes reason to believe that [the individual]
may be subject to pressure, coercion, exploitation, or duress, which may cause [the individual] to act
contrary to the best interests of the national security.” In this regard, the Notification Letter sets forth two
allegations against the individual: (1) that the DOE consultant psychiatrist noted several examples of
unusual conduct on the part of the individual including multiple DUI arrests, poor judgment with regard to
alcohol, willingness to manipulate the legal system, and dishonesty regarding his alcohol problem; and (2)
the individual was arrested for DUI three years after assuring DOE that he was sober and was attending
Alcoholics Anonymous.

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a
hearing in this matter. 10 C.F.R. § 710.21(b). On May 10, 1999, I was appointed as Hearing Officer in this
case. After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a
hearing date. At the hearing, the DOE counsel called one witness, the DOE consulting psychiatrist. The
individual elected to call his supervisor as a witness, and the individual also testified. The transcript taken
at the hearing shall be hereinafter cited as “Tr.” Various documents that were submitted by the DOE
counsel during this proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”

II. Analysis

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).
Once the DOE Operations Office has made a showing of derogatory information raising security concerns,
the burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.

A. Findings of Fact
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The facts in this case are uncontested. The individual has been employed by various DOE contractors for a
number of years in a job that required that he maintain a security clearance. Prior to his current
employment with a DOE contractor, the individual was arrested for DUI in 1979, 1982, 1985, 1986, and
1990. Ex. 7 at 6. In May 1994, the individual was again arrested for DUI. As a result of this arrest, and at
the urging of his manager, the individual enrolled in Alcoholics Anonymous (AA). The manager closely
monitored the individual’s progress in AA. In April 1995, the individual was interviewed by the local
DOE security office, and indicated that he had not consumed alcohol since May 1994 and that he was
attending AA. Ex. 7 at 7. However, the individual stopped attending AA after approximately nine months
when his clearance was restored and his manager stopped monitoring his progress. Tr. at 40. Around
November 1997, the individual resumed drinking, and by January 1998 he was drinking approximately a
case of beer per week. Ex. 7 at 7-8. In April 1998, the individual, who is also diabetic, visited a doctor
because of pain in his leg. The doctor enrolled the individual in a series of diabetes management classes
and advised the individual to take better care of his health because his health problems were related to his
diabetes. Ex. 7 at 5. The doctor also cautioned the individual to drink in moderation or abstain completely
in order to retard the progress of his diabetes. Ex. 7 at at 8. The individual then reduced his consumption,
but did not stop drinking. Tr. at 48; Ex. 7 at 7-8.

In May 1998, the individual was arrested for DUI. Ex. 7 at 3. He notified the local DOE security office
shortly thereafter. Ex. 7 at 3. At a court hearing, the individual accepted a plea agreement that treated the
arrest as a first offense and received a 14 day sentence, along with a restricted drivers license. Ex. 7 at 4;
Ex. 8 at 1, 3. In August 1998, a DOE personnel security specialist interviewed the individual in order to
resolve the derogatory information. As a result of that interview, the individual agreed to be evaluated by a
DOE consultant psychiatrist. Ex. 7 at 8. In October 1998, the psychiatrist evaluated the individual and
diagnosed him as alcohol dependent. Ex. 8. The psychiatrist also questioned the individual’s honesty and
reliability. Ex. 8. On January 4, 1999, the manager of the DOE Operations Office suspended the
individual’s access authorization. Ex. 1.

B. Criterion J

Criterion J concerns information that indicates an individual “has been diagnosed by a board- certified
psychiatrist . . . as alcohol dependent . . . .” 10 C.F.R. § 710.8(j). The Notification Letter alleges that a
DOE consultant psychiatrist diagnosed the individual as alcohol dependent in October 1998. Ex. 3 at 8.
The Notification Letter also states that, in a 1998 personnel security interview, the individual admitted to
seven alcohol-related arrests, excessive consumption of alcohol and described himself as an alcoholic. Id.
For the reasons stated below, I find that the DOE Operations Office properly relied on Criterion J in
suspending the individual’s clearance.

The DOE psychiatrist conducted a one hour clinical interview with the individual and administered a
screening psychological test, the Minnesota Personality Inventory (MMPI-2). Ex. 8 at 1. At the conclusion
of the interview, the psychiatrist diagnosed the individual as alcohol dependent. Ex. 8 at 3. Further, the
psychiatrist saw no evidence of rehabilitation or reformation. Tr. at 11. He stated that the individual has
been drinking most of his life habitually and to excess. Id. The psychiatrist further described the individual
as a “binge drinker,” i.e. an alcoholic with a pattern of long periods of abstinence. Binge drinkers,
according to the psychiatrist, are the most difficult alcoholics to treat. Ex. 8 at 3. The psychiatrist testified
that, like most binge drinkers, the individual did not admit the seriousness of his alcohol problem, and
denied that he has a long-term problem because he has been able to avoid drinking for long period of
time. Tr. at 14. The psychiatrist recommended that the individual abstain for two years in order to show
evidence of rehabilitation and reformation. Tr. at 18.

After reviewing the testimony in this proceeding, I find that DOE had sufficient grounds to suspend the
individual’s clearance pursuant to Criterion J. The individual has not presented any evidence of
rehabilitation or reformation that would allay the serious security concerns set forth in the Notification
Letter. The testimony that follows provides evidence of binge drinking and habitual, excessive alcohol
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use, the security concerns raised in the Notification Letter:

Q. Are you still drinking?

A. That’s just it, like I said, I may go three weeks or a month without having anything. I never keep any
alcohol in the house. I always just go out with friends. And some nights we might get out and I might
drink twelve beers.

Q. You haven’t abstained?

A. No, I haven’t.

Tr. at 47-48.

The supervisor’s testimony that the individual is sober and reliable on the job, although credible, does not
overcome the security concerns in this case. Tr. at 33-34. Personnel Security Hearing, Case No. VSO-
0121, 26 DOE ¶ 82,775 (1997). Excessive alcohol consumption off the job still raises a security concern
that the individual may say or do something under the influence of alcohol that violates security
regulations. Personnel Security Hearing, Case No. VSO-0106, 26 DOE ¶ 82,767 (1997).

In previous personnel security administrative review proceedings, OHA hearing officers have generally
found that, absent unusual circumstances, individuals who suffer from alcohol dependence cannot be
considered to be rehabilitated in any meaningful sense without total abstinence of at least one year.
Personnel Security Hearing, Case No. VSO-0245, 27 DOE ¶ 82,795 (1999). However, by his own
admission, the individual continues to drink alcoholic beverages. Therefore, I find that the security
concerns regarding the individual’s alcohol dependence justify the use of Criterion J to suspend his access
authorization.

C. Criterion L

Criterion L applies where an individual has “[e]ngaged in unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy; or may be
subject to pressure, coercion, exploitation, or duress which might cause him to act contrary to the best
interests of the national security.” 10 C.F.R. § 710.8 (l). As explained below, I find that the individual has
engaged in unusual conduct as described in Criterion L with regard to alcohol use and his alcohol-related
arrests.

1. Alcohol-Related Arrests

The DOE has raised security concerns about the individual’s record of seven alcohol-related arrests, from
1979 to 1998. Ex. 3 at 6. In addition, the psychiatrist noted that the individual was very willing to
manipulate the legal system in order to minimize the repercussions of his criminal behavior. Id. After
being arrested for DUI in 1986, a judge ordered the individual to attend AA for two years. Ex. 8 at 2. The
individual then went to a psychiatrist for a “one-time evaluation,” took the report (which concluded that
the individual was not an alcoholic) to the judge, and was released from his obligation to attend AA. Id. In
his most recent arrest, the individual accepted a plea agreement that treated him as a first offender,
confirming the psychiatrist’s evaluation of the individual as repeatedly avoiding the seriousness of his
alcohol problem, and denying personal faults. Ex. 8 at 2. The DOE psychiatrist concluded that the
individual’s willingness to manipulate the legal system regarding his arrests tended to show unusual
conduct under Criterion L. Ex. 8 at 1-2.

The individual attempts to mitigate the concern about his arrest record by stating that “the DUI arrests
happened over a 20 year period and the state can’t go back over 10 years on multiple charges.”
Individual’s Request for Hearing Officer (May 6, 1999). He also indicates that he merely “hired a lawyer
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to represent [him],” implying that he did not direct the lawyer’s strategy in dealing with the court. Id.

I find that the individual has not mitigated the DOE’s security concerns. Although the passage of time can
mitigate security concerns, three of the DUIs occurred within the last ten years. As for his most recent
arrest, the individual is not responsible for creating the law that permits his state to treat him as a first-time
offender, despite his long arrest record. However, rather than take advantage of this opportunity to change
his behavior, the individual continues the unusual conduct that elicits security concerns. In 20 years of
multiple DUIs, the individual has only attended one rehabilitation program, and he stopped attending
when his clearance was reinstated and his supervisor stopped monitoring his progress. Tr. at 40-41. This
alcohol problem has caused the individual severe inconvenience, and possibly embarrassment--in 1998 he
had to spend 14 days in jail, and he has had to rely on friends and family for transportation after his
license was restricted. Tr. at 12, 41. The record before me shows a clear pattern of disrespect for the law
as well as a lack of judgment and reliability on the part of the individual. These are traits that are
inconsistent with safeguarding the national interest and the common defense. Personnel Security Hearing,
Case No. VSO-0181, 27 DOE ¶ 82,756 (1998). Accordingly, I find that the individual has not mitigated
the DOE’s security concerns with respect to his alcohol-related arrests.

2. Honesty Regarding Alcohol Use

According to the Notification Letter, the individual was not truthful with: (1) his family, (2) his
supervisors, or (3) with DOE about his alcohol use.

As regards his family, the Notification letter states that the individual “has not been open and honest with
his family about his DUIs . . . .” Ex. 3 at 6. The psychologist testified that the individual admitted during
the interview that the individual did not let his family know the full extent of the problem. Tr. at 16. The
individual also admitted that he did not tell his family about the five DUIs that occurred in other states
because he did not want to hurt their feelings. Tr. at 21-22. His family only became aware of the local
arrests because they were published in the local paper. According to the individual “[I]t’s not like I was
hiding it from them, I just wasn’t proud of it and I didn’t want to hurt my family’s feelings and that’s the
only reason I didn’t disclose it, but since that time I have been open about it.” Tr. at 21-22.

I find that the individual has not been honest with his family He admits that they had no idea of his alcohol
problem until his arrests were published in the local paper. Tr. at 21. The individual attempts to mitigate
the security concern about his honesty by explaining that he “eventually” told his family about the earlier
arrests that occurred in other states. Individual’s Request for Hearing Officer at 1. However, this does not
mitigate the security concerns because the individual is admitting that only public exposure of a recent
event forced him to disclose the problem. Therefore, I find that the individual’s deception of his family
tends to show that the individual is not honest, reliable or trustworthy.

The individual disputes DOE’s allegations that he was not honest and truthful with his managers.
Individual’s Request for Hearing Officer at 2. The individual testified that he had informed his supervisors
of his past drinking problem. Tr. at 22. In fact, the individual’s current supervisor testified on the
individual’s behalf at the hearing. Tr. at 31-38. After reviewing the record, it is clear that the dispute over
this allegation stems from the fact that the individual had four managers from the time of his arrest in May
1998 to February 1999, when he was hired to work under his current supervisor. Tr. at 45-47. The
individual testified that when he was arrested in May 1998 he confided in his supervisor. Tr. at 46.
However, by October 1998 (when he was evaluated by the DOE psychiatrist), he had another supervisor,
and he did not disclose information about the arrests to his new manager. Nonetheless, in order to keep
someone in management informed, the individual notified his second level manager of the arrest. Tr. at 47.
Another new supervisor came on board in November 1998, and the individual chose not to confide in the
new manager. However, his current supervisor, who took over in February 1999, was fully aware of the
individual’s problems and testified on the individual’s behalf at the hearing. Tr. at 47.

I find that the individual was honest with his supervisors regarding his alcohol-related arrests. Two
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managers did not know his background, but they had very short tenures as supervisor, and the individual
instead disclosed his difficulties to a more senior manager. Therefore, I find that the individual has
resolved the security concern regarding his honesty with his superiors about his alcohol problem.

Finally, DOE contends that the individual’s May 1998 DUI arrest, three years after assuring a personnel
security specialist that he was sober, is evidence of unreliability and dishonesty. Ex. 7 at 6; Ex. 3 at 6. I do
not agree. It is true that in April 1995, the individual indicated that he was sober and attending AA. It is
also undisputed that he was arrested for DUI in May 1998. However, I believe that the individual was
telling the truth in the 1995 security interview. In the 1998 security interview the individual acknowledged
that, although he stayed sober for two years, he did resume drinking in November 1997. Ex. 7 at 7.
Therefore, I find that the individual has been forthright and honest with DOE regarding his alcohol use.

3. Criterion L Was Properly Applied

In conclusion, I find that the individual was honest with DOE and his managers about his alcohol- related
problems. However, his continued alcohol use, recent alcohol-related arrests and deception of his family
demonstrate a lack of judgment and reliability that is inconsistent with the national interest. The individual
exhibits defects in judgment and reliability by continuing a behavior that has brought him under the
scrutiny of DOE security and the local court system, and resulted in the suspension of his access
authorization. The individual’s actions have shown that the DOE Operations Office is justified in being
concerned about his judgment and reliability. Therefore, I conclude that the individual’s conduct regarding
deception of his family, continued alcohol use, and a pattern of alcohol-related arrests demonstrates that
the DOE Operations Office properly relied on Criterion L in suspending the individual’s clearance.

III. Conclusion

As explained in this Opinion, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8
(l) and 710.8 (j) in suspending the individual’s access authorization. The individual has failed to present
adequate mitigating factors or circumstances to erode the factual basis for these findings or otherwise
alleviate the legitimate security concerns of the DOE Operations Office. In view of these criteria and the
record before me, I cannot find that restoring the individual’s access authorization would not endanger the
common defense and security and would be consistent with the national interest. Accordingly, I find that
the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28 (a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28 (b). The address
where submissions must be sent for the purpose of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U. S. Department of Energy



Case No. VSO-0274, 27 DOE ¶ 82,816 (H.O. Adeyeye September 3, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0274.htm[11/29/2012 1:34:49 PM]

19901 Germantown Road

Germantown, MD 20874-1290

Valerie Vance Adeyeye

Hearing Officer

Office of Hearings and Appeals

Date: September 3, 1999
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October 7, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:May 18, 1999

Case Number:VSO-0276

This Opinion concerns the eligibility of XXXXXXXX (the Individual) to hold an access authorization
under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.” (1) The Individual’s access
authorization was suspended by the Manager of a Department of Energy (DOE) Operations Office
pursuant to the provisions of Part 710. Based on the record before me, I am of the opinion that the
Individual’s access authorization should be restored.

I. Background

A. Procedural History

The Individual is an employee at a DOE facility. Pursuant to a reinvestigation as to his eligibility for
continued access authorization, the Operations Office discovered potentially derogatory information
concerning the Individual's consumption of alcohol. The Operations Office subsequently conducted a
Personnel Security Interview with the Individual in October 1998. See DOE Exhibit 7. Since the security
concern remained unresolved after the PSI, the Operations Office requested that the Individual be
interviewed by a DOE consultant psychiatrist (DOE Psychiatrist). The DOE Psychiatrist interviewed the
Individual and subsequently issued an evaluation to the DOE in which he concluded that the Individual
suffered from “Alcohol Abuse, Ongoing” and that the Individual

possessed "Passive-Aggressive Personality Traits." DOE Exhibit 8 at 2.

The Individual's access authorization was suspended and he was issued a Notification Letter. See DOE
Exhibit 3; 10 C.F.R. § 710.21. The Notification Letter included a statement of the derogatory information
and informed the Individual that he was entitled to a hearing before a Hearing Officer to resolve the
substantial doubt regarding his eligibility for access authorization. The Individual requested a hearing, and
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the DOE forwarded the Individual’s request to the Office of Hearings and Appeals (OHA). The Director
of OHA appointed me as the Hearing Officer in this matter. A telephone conference and hearing were
subsequently held pursuant to 10 C.F.R. § 710.25(f) and (g). At the hearing, the DOE Counsel presented
one witness, the DOE Psychiatrist. In addition to the Individual, six witnesses testified on his behalf: a
licensed master's degree social worker, the Individual's wife, a neighbor, a co-worker, the Individual's
supervisor and a polygraph examiner.

B. The Basis for the DOE’s Security Concern

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of paragraphs (h), (j) and (l) of 10 C.F.R. § 710.8 (Criteria H, J and L respectively). See DOE Exhibit 3
(Enclosure 1). (2) Specifically, the Notification Letter states that the Individual has been diagnosed by a
psychiatrist as suffering from Alcohol Abuse and that this condition interferes with the Individual's ability
to "think or judge rationally or reliably." Id. The Notification Letter also provides a portion of an October
1998 Personnel Security Interview (PSI) with the Individual which describes his alcohol consumption and
details several arrests for Driving Under the Influence (DUI). Id.

C. The Standard for Review

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). In considering the question of the Individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

It is the totality of these facts and circumstances that sheds light on whether an individual could fail to
perform his security responsibilities adequately. Although it is impossible to predict with absolute certainty
an individual's future behavior, as Hearing Officer in this case, I must make a predictive assessment. In
this regard, the burden is on the Individual to demonstrate that restoring his access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
After careful consideration of all the evidence and testimony presented in this proceeding, I conclude that
the Individual has met his burden in this case.

II. Analysis

A. The Derogatory Information and the DOE's Security Concern

While the DOE has cited three different categories of derogatory information concerning the Individual,
each of the categories references the Individual's consumption of alcohol and its consequences. (3) The
record in this case indicates that the Individual has been arrested on five occasions for DUI. (4) These
arrests occurred in 1978, 1985, 1993, 1995 and 1998. (5) See DOE Exhibit 7 at 11-15. During a 1995 PSI,
the Individual informed security officials at the DOE facility that he intended to quit consuming alcohol.
DOE Exhibit 7 at 14. While the Individual stopped consuming alcohol for three months after the 1995 PSI,
by the time of his October 1998 PSI, the Individual was consuming, on average, a six-pack of beer over
each weekend. DOE Exhibit 7 at 14, 18. After the October 1998 PSI, the Individual was examined by the
DOE Psychiatrist. The DOE Psychiatrist issued a report in which he diagnosed the Individual as suffering
from "Alcohol Abuse, Ongoing" and opined that the Individual's ability to think and judge "rationally and
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reliably" was impaired. DOE Exhibit 8 at 2. At the hearing the Individual admitted that he has an alcohol
problem. Tr. at 18.

The facts outlined above indicate that DOE had sufficient grounds to invoke Criteria H, J and L. The
Individual had been arrested five times for DUI and has been diagnosed by a board-certified psychiatrist
as suffering from Alcohol Abuse, an illness which can cause a significant defect in judgement. The
security concerns raised by the Individual's alcohol problem are obvious. When an individual is under the
influence of alcohol that person's judgement and reliability is impaired. Individuals who abuse alcohol are
susceptible to being coerced or exploited to reveal classified matters. These security concerns have been
recognized by a number of hearing officers in similar cases. See, e.g., Personnel Security Hearing, (Case
No. VSO-0200), 27 DOE ¶ 82,770 at 85,628 (1998) (affirmed OSA 1998) and cases cited therein.

B. Mitigating Evidence

A finding of derogatory information does not, however, end the evaluation of the evidence concerning the
Individual’s eligibility for access authorization. See Personnel Security Hearing, (Case No. VSO-0200),
27 DOE ¶ 82,770 (1998) (affirmed OSA 1998). In this case, the Individual claims that he is rehabilitated
from his alcohol abuse problem and that the security concerns raised by his alcohol problem have been
mitigated.

The Individual testified at the hearing that he has an alcohol abuse problem. Tr. at 18. The Individual
explained that before his current pattern of abstinence and treatment he would consume alcohol primarily
on the weekends with friends. Id. at 18, 28. He also explained that his DUI arrests resulted from his
consumption of alcohol after doing manual labor such as hauling hay or cutting tobacco. Id. The
Individual also testified that his last consumption of alcohol occurred the early part of January 1999. Id. at
21. In March 1999, the Individual sought treatment at an alcohol treatment facility. Id. at 27. The treatment
program consisted of monthly hour-long sessions with an licensed clinical social worker. Id. The
Individual is also currently attending Alcoholics Anonymous (AA) meetings approximately twice a week
and plans to continue to attend. Id. at 20, 22, 31-32; see also Individual's Exhibit 1 (August 11, 1999
signed statement from members of the Individual's AA group).

The Individual also testified to the changes in his lifestyle he has made since he has abstained from
consuming alcohol. He no longer associates with the people he used to drink with at home. Tr. at 23, 31.
While the Individual still cuts tobacco and hauls hay, he does not now do it with the same individuals with
whom he used to drink beer at home. Id. at 18, 31. The Individual testified that as a result of his current
abstinence, he feels better. Id. at 23. He also stated that he now goes to church on Sundays. Id. As a result
of his current abstinence, the Individual no longer wants or has "a taste" for alcohol, although he admits he
doesn't "know what made me quit, but it just happened." Id. at 30.

The DOE Psychiatrist testified that he examined the Individual on January 5, 1999 and had a psychologist
administer a test, the Minnesota Multiphasic Personality Inventory-2 (MMPI-2) to the Individual. Id. at 9-
10. The MMPI-2 indicated that the Individual was "somewhat defensive in his approach" and that the
pattern of the Individual's answers to the MMPI-2 indicated that the Individual demonstrated a pattern of
passive-aggressive behavior. (6) Id. at 10. This type of behavior pattern can be found with situational
depression and reaction to external stresses. Id. Further, the DOE Psychiatrist opined that this behavior
pattern could be consistent with impulsivity and poor decision making. Id. The Individual also had
elevations on MMPI scales that are consistent with people with proneness toward addiction to alcohol. Id.
After reviewing the MMPI-2 results and his clinical interview with the Individual, he concluded that the
Individual was suffering from "Alcohol Abuse, Ongoing" and demonstrated "Passive-Aggressive
Personality Traits." Id. at 11. The DOE Psychiatrist also testified that in light of the Individual's history of
multiple arrests for DUI, he concluded that the Individual had problems with recurrent poor judgment. Id.

After listening to the Individual's hearing testimony, the DOE Psychiatrist testified that the steps that the
Individual has taken with regard to his treatment "are essential in the process of recovery from alcohol
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use." Id. at 34. The DOE Psychiatrist stated that an individual's ongoing interaction and support from a
therapist, AA, or a church were essential components of long term sobriety. Id. He further stated that long
term commitments toward these steps would be needed to conclude that the Individual "is sincere about
staying off alcohol." Id. When asked as to his opinion whether the Individual was rehabilitated he stated,
"From a medical standpoint, that requires long-term abstinence as well as evidence of changes in behavior
and in particular, not just with alcohol use but with impulsivity and difficulty in controlling urges and
impulses." Id. at 34-35. The DOE Psychiatrist stated that the fact that the Individual's friends no longer
come by his house is the type evidence of change in behavior he would use in making a determination
concerning rehabilitation or reformation. Id. at 35. He also noted that "it would be really a judgment call
as far as how long a person has to show changes in behavior before you can accept it as being fact [that
the Individual is rehabilitated from Alcohol Abuse]." Id. The DOE Psychiatrist noted that the Individual
previously had managed to stay abstinent for three or four months before having a relapse and that "it
would be a judgement as far as whether a person felt that they were safe or they no longer had a problem
and how long that would take before a person felt that was the case." Id. When asked what he facts he
would like to see in the Individual's case to make a determination regarding the Individual's rehabilitation,
the DOE Psychiatrist stated, that from a medical standpoint, a year of abstinence would be significant. Id.
at 36. He then concluded that he would have to see the Individual continue with treatment and changes in
behavior for one year before he could conclude that the Individual was rehabilitated. Id. However, he
added that, at a very minimum, the Individual would have to demonstrate abstinence and other behavioral
changes "for a longer period of time than what has been seen in the past where a person has been
abstinent and then relapsed."Id.

The Individual's outpatient therapist (Therapist), a licenced clinical social worker, also testified. The
Therapist testified that she had seen the Individual beginning the end of March 1999 and had four or five
counseling sessions with the Individual. Tr. at 61, 65. At their first meeting, the Individual informed her
that he already had stopped consuming alcoholic beverages. Tr. at 61. Her first session with the Individual
consisted of an assessment to determine the severity of his alcohol problem. Id. She determined that the
Individual was not a habitual user of alcohol on a daily basis, but that he demonstrated a binge drinking
pattern. Id. The Individual was not using alcohol at work or unable to go to work because of alcohol use.
Id. at 62. She based the Individual's treatment on this assessment of the severity of the Individual's
problem. Id. The Therapist stated that in her sessions, she discussed the Individual's issues with alcohol
and the triggers that might encourage the Individual to use alcohol again. Id. at 64. In this regard, she
determined that the people with whom the Individual associates were a trigger for his alcohol use. Id. The
Therapist's sessions with the Individual also consisted of discussions of his fear of losing his job and
helping him deal with that fear along with emphasizing the need to remain abstinent. Id. at 65. She also
testified that, for most people with alcohol problems, change will only occur after the person suffers
"intense discomfort" that creates a major issue for the person. Id. at 66. This "intense discomfort" forces a
person to acknowledge the necessity for change. Id. In the Individual's case, she believed that he had
experienced the discomfort necessary to motivate him to be abstinent. Id.

The Therapist noted that abstinence for a year, along with attending AA or other support groups, was a
standard measure to determine if someone has made a commitment to abstinence. Id. at 66. However, in
her opinion, even with the Individual's less than one year's period of abstinence, the Individual was
rehabilitated and reformed. (7) Id. at 70. She noted that it was her conclusion that the Individual "has
definitely made up his mind." Id. The Therapist stated that she did not believe that the Individual needed
any further counseling sessions with her. Id. at 63.

The Individual's spouse testified that the Individual ceased consuming alcohol at the end of December
1998. Tr. at 42. She testified that before his current abstinence, the Individual and his friends would drink
beer in their garage on weekends and the Individual would consume alcohol while doing jobs such a
baling hay. Tr. at 39, 44. During this time, the Individual was never abusive or aggressive towards her but
he was always willing to spend time away from her and bale hay. Id. However, after the Individual
stopped consuming alcoholic beverages his behavior changed. Id. at 41. He began to spend significantly
more time at home, he has started to go to church and has been baptized. Id. The Individual has become a
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deacon at his church and ushers church services. Id. at 42. The Individual has, in his spouse's opinion,
become much more reliable and responsible and will now call her if he is going to be late, something he
never did when he was drinking alcohol. Id. at 45. The Individual's spouse attended counseling sessions
with the Individual. Id. She also stated that the Individual has been going to AA twice a week since March
of 1999. Id. at 41. She has also noticed a significant change regarding his behavior when he hauls hay and
cuts tobacco. The Individual goes out much less frequently for these jobs and performs these tasks with
different individuals than when he was drinking alcohol. Id. at 43-44. Further, unlike the past, he does not
come back from these jobs intoxicated. Id. at 44. When the Individual goes out on these jobs, he now takes
with him “plenty of water and plenty of coke [cola].” Id.

A neighbor and boyhood friend of the Individual, a Pastor, testified that in the past he would observe the
Individual drinking alcohol with his friends mostly on the weekends. Tr. at 46-48. However, in the “six or
eight months” prior to the hearing, he has not observed the Individual consuming alcohol. Id. at 48. He
also observed that the Individual's whole attitude and outlook has changed and that in a recent service the
Individual became enthusiastically involved in the worship ceremony. Id. at 49. The Individual has become
a regular attendee at his church. Id. at 51. In the Pastor’s opinion, he did not believe that the Individual
would resume drinking alcoholic beverages in light of the Individual’s faithful church attendance and his
"working towards getting saved." Id. The Pastor also testified that he believed that the Individual would
not backslide because of the Individual's commitment to helping out his wife at church and similar
activities. Id. at 52.

The Individual’s supervisor testified that the Individual was one of the best workers that he supervises. Tr.
at 54. The supervisor never observed the Individual to be impulsive or irrational or exercise poor
judgement. Id. at 55. The supervisor also stated that the Individual performed well in discovering potential
workplace problems which could result in injury to other workers. Id. Additionally, he has never observed
the Individual having any type of alcohol impairment while on the job. Id.

One of the Individual’s co-workers testified that he has known the Individual for eight to ten years and has
been a close friend for the past five or six years. Tr. at 72. He stated that he was personally familiar with
the Individual’s drinking habits and because he had consumed alcohol with the Individual. Id. at 72-73.
However, the co-worker testified that since October 1998, he has not observed the Individual consume
alcohol. Id. at 73. Further, since the Individual stopped drinking alcohol, the co-worker believes that the
Individual has become a better family man and a better person. Id. In the co-worker's opinion, the
Individual's judgement is "as good as anybody is." Id. The co-worker also testified that he has worked
with the Individual when he hauls hay. Id. at 74. He testified that the Individual no longer drinks alcohol
while on these jobs, but is instead a “coca-cola drinker.” Id. at 75. Additionally, the co-worker testified
that he has consumed beer in front of the Individual, but the Individual has not consumed any with him.
He also stated that the Individual never expressed any interest in wanting a beer, but instead would say
that "he didn’t need it [beer] anymore." Id.

Lastly, a polygraph examiner testified on behalf of the Individual. The examiner testified that on August 3,
1999 he administered a polygraph examination to the Individual. The examiner stated that the Individual
admitted that he had an alcohol problem and had been arrested five or six times for DUI. Tr. at 77. The
Individual stated to him that he had not consumed an alcoholic beverage since early in January 1999 and
had never consumed alcoholic beverages on the job. Id. at 78. The examiner then constructed a modified
general questioning polygraph examination that asked the Individual ten questions of which four were
relevant questions. Id. The examiner’s report indicated that the Individual answered in the negative to the
four relevant questions:

In the last ten (10) years, have you consumed any alcoholic beverages on the job at [his place of
employment]?

Since February 1999, have you consumed even one (1) beer?
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Since February 1999, have you consumed any hard liquor?

In the last 15 years, have you used any illegal drug/narcotic or marijuana?

Individual’s Exhibit 3. The examiner testified that he used the February 1999 date for the alcohol question
to remove all doubt or emotion from the Individual since the Individual would be certain of that date and
not have any doubts from not knowing the exact day in January when he quit. Tr. at 78-79. The examiner
testified that, in his professional opinion, the Individual was truthful in each of his answers to the four
relevant questions. Id. at 78.

Nearly all of the cases involving substance abuse that have come before the OHA have dealt with
individuals' claims that they have been rehabilitated and reformed from their past problems. In most of
these cases, Hearing Officers found, based on expert testimony, that individuals with substance
dependence disorders are not sufficiently rehabilitated until they abstained from the use of all psychoactive
substances for a period of at least 12 months. See, e.g., Personnel Security Hearing, Case No. VSO-0018,
25 DOE ¶ 82,758 (1995) (expert diagnosed individual with alcohol dependence "weakly" and alcohol
abuse); Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755 (1995); Personnel Security
Hearing, Case No. VSO-0005, 24 DOE ¶ 82,753 (1995), affirmed, 25 DOE ¶ 83,013 (1995), affirmed,
(Office of Security Affairs (OSA) 1995). However, OHA Hearing Officers recognized in these cases that
requiring 12 months of abstinence to show rehabilitation is not a "hard and fast rule." Personnel Security
Hearing, Case No. VSO-0103, 26 DOE ¶ 82,761 (1996), affirmed, 26 DOE ¶ 83,006 (1997), affirmed,
(OSA 1997). In these cases, OHA Hearing Officers evaluated the circumstances and based their decisions
on expert opinions regarding each individual's particular condition. Personnel Security Hearing, Case No.
VSO-0130, 26 DOE ¶ 82,779 (1997), affirmed, (OSA 1997) (recommendation that security clearance of
an individual suffering from alcohol abuse be restored after six months of abstinence and participation in
treatment).

In the present case, after considering all of the evidence before me, I find that the Individual is reformed
and rehabilitated from his Alcohol Abuse. The Individual has presented sufficient evidence to convince me
that he has abstained from alcohol since early in January 1999 and thus has been abstinent for eight
months leading up to the date of the hearing (August 1999). The Individual has completed a treatment
program with his Therapist and has been attending AA twice a month. The Individual has presented
convincing evidence that he no longer consumes alcohol in the social situations where he imbibed in the
past. In fact, the Individual has made substantial behavioral changes regarding the situations where he
used to consume alcohol. The people that he used to drink with at home no longer come to see him.
Further, the Individual has presented testimony demonstrating his ability to refuse alcohol in a situation,
doing hard manual labor such as baling hay, that would at times result in his intoxication. In reviewing this
case, I was impressed with the demeanor and sincerity of the Individual's witnesses

I have carefully weighed the DOE Psychiatrist's opinion in making this finding. While both the DOE
Psychiatrist and the Therapist recognize the significance of 12 months of abstinence, the Therapist
nevertheless has testified that in her opinion the Individual is rehabilitated based upon his treatment
program and his abstinence of eight months, as of the date of the hearing. The Individual current period of
abstinence and behavioral changes is longer than the DOE Psychiatrist's stated minimum period (3 or 4
months in the Individual's case) necessary to determine if the Individual is rehabilitated. Overall, despite
the Therapist's initial confusion as to the length of the Individual's abstinence, I found the Therapist's
demeanor and testimony to be more persuasive than that of the DOE Psychiatrist. Given the Therapist’s
testimony, plus the Individual's witnesses' convincing corroborating evidence of the Individual reformation
regarding alcohol use, I find that the Individual

is now rehabilitated and reformed from his Alcohol Abuse problem and thus the security concerns raised
by this condition have been mitigated.

The DOE's security concern over the Individual's judgement and reliability problems arose through from
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his excessive use of alcohol. There is nothing in the record which identifies other incidents suggesting
poor judgement and reliability other than those relating to his DUIs and his Alcohol Abuse problem. (8)
Testimony from his supervisor and co-worker indicate that the Individual demonstrates excellent
judgement and reliability at work. I believe that because the Individual has been rehabilitated from his
Alcohol Abuse problem, his judgement and reliability are sufficient to justify a recommendation to restore
his clearance.

III. Conclusion

I find that the Individual has been diagnosed as suffering from Alcohol Abuse. However, the Individual
has demonstrated convincing evidence indicating that he is now rehabilitated and reformed from his
Alcohol Abuse problem. After reviewing all the evidence in the record, I conclude that restoring the
Individual’s access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. It is therefore my opinion that the Individual’s access
authorization should be restored. 10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the

statement. 10 C.F.R. § 710.28(b). The address to which submissions must be sent for purposes of serving
them on the Office of Security Affairs is as follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

Date: October 7, 1999

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)Criterion H refers to derogatory information indicating that an individual suffers from"[a]n illness or
mental condition of a nature which, in the opinion of a board-certified psychiatrist . . . causes, or may
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cause, a significant defect in judgement and reliability." 10 C.F.R. § 710.8(h). Criterion J describes
derogatory information indicating that an individual has "[b]een, or is a user of alcohol habitually to
excess or has been diagnosed by a board certified psychiatrist . . . as suffering from alcohol abuse." 10
C.F.R. § 710.8(j). Criterion L references information indicating that an individual may have engaged in
"any unusual conduct or is subject to any circumstances which tends to show that the individual is not
honest reliable or trustworthy; or furnishes reason to believe that the individual may be subject to pressure,
coercion, exploitation or duress which may cause the individual to act contrary to the best interest of
national security." 10 C.F.R. § 710.8(l).

(3)The Notification Letter does not reference any security concern regarding the DOE Psychiatrist's
diagnosis of "Passive-Aggressive Personality Traits." Nor did the DOE Psychiatrist reference this
diagnosis in his testimony at the hearing regarding the Individual's judgement and reliability. See
Transcript of Hearing (Tr.) at 11. Consequently, I do not consider this diagnosis as one that would raise a
security concern.

(4)The Individual was also arrested in 1972 and charged with Contributing to the Delinquency of a Minor
for providing beer to his girlfriend. DOE Exhibit 7 at 11.

(5)The Individual's 1998 DUI charge was subsequently reduced to Reckless Driving. DOE Exhibit 7 at 16.

(6)While not cited in the Notification Letter, the Individual admitted to his Therapist and at the hearing
that when he took the MMPI-2, he “took maybe forty or fifty questions and I read over them and took
them and the rest of them I just marked the answers.” Tr. at 19. The Individual stated that he "didn't have
a good attitude" because he felt pressured to go to the examination. Id. The Individual also attributed his
failure to take the MMPI-2 seriously, in part, to the fact that the test was lengthy and that his eyes were
blurry and hurting because he didn't have his glasses. Id. at 26. The Therapist's March 1999 notes record
that he informed her that “ I lied- I didn’t have my glasses – I just marked answers” while taking a test for
the DOE Psychiatrist. Individual Exhibit 1. It is apparent from the record that the Individual did not
provide answers to the MMPI-2 to the best of his ability. DOE must and has a right to depend on an
individual’s good faith in cooperating with DOE officials to determine one's eligibility for an access
authorization. However, because I believe this incident is of a limited nature and related to the
Individual’s alcohol abuse problem, which I believe the Individual is now rehabilitated from, see supra, I
do not find that this incident indicates a lack of judgement precluding my recommendation to restore his
access authorization.

(7)At the hearing, the Therapist testified that she believed that the Individual had informed her that he had
been abstinent since October of 1998. Id. at 68. The record indicates that there is some discrepancy as to
the date the Individual informed his Therapist regarding the start of his alcohol abstinence. The Therapist's
March 31, 1999 medical notes indicate that the Individual informed her that he had been abstinent since
October 1998. See Individual's Exhibit 1 (March 31, 1999 medical record notes). However, in fact, the
Individual, who had stopped his prior pattern of alcohol consumption in October 1998, did, nevertheless,
consume 3 or 4 beers during the fall of 1998, with the last one consumed in late December 1998 or early
January 1999. See Tr. at 82. While the Therapist testified at the hearing that she believed that the
Individual had a year of abstinence as of the date of the hearing, the record contains a July 1999 letter
from the Therapist indicating that the Individual had informed her that he had been "free of alcohol for 7-8
months.” Individual Exhibit 1 (July 28, 1999 Letter). From the Therapist’s July 1999 letter, it is apparent
that the Individual must have communicated the correct start of his total abstinence to her after March 31,
1999. With regard to this discrepancy as to the date of the Individual's abstinence, I believe that the
Individual may have inadvertently informed her of the October 1998 date, especially in light of the
testimony from the Individual that he tried to begin his abstinence in October 1998. See also Tr. at 73
(testimony from co-worker that Individual ceased drinking alcoholic beverages in October 1998).

(8)The DOE Psychiatrist declined to offer an opinion as to whether the Individual's impairment in
judgment and reliability would be resolved if he could abstain from alcohol consumption. Tr. at 13.
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October 8, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: May 28, 1999

Case Number: VSO-0277

This Opinion concerns the eligibility of xxxxxxxxxxxxxxxx (the individual) for an access authorization.
The regulations governing eligibility for access authorization(1) are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the testimony and other evidence presented in this
proceeding, the individual should be granted access authorization.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access authorization in connection with his work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a detailed statement of the
derogatory information. The DOE concern involves information indicating that the individual has been a
user of alcohol habitually to excess, and has been diagnosed by a board-

certified psychiatrist (DOE consulting psychiatrist) as presenting a history of alcohol abuse. See 10 C.F.R.
§ 710.8(j) (hereinafter Criterion J).

The Notification Letter informed the individual that he was entitled to a hearing before a hearing officer in
order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

As stated above, the area of concern identified in the Notification Letter involves the individual’s use of
alcohol. The Notification Letter refers to the individual's three arrests for driving while under the influence
of alcohol. Those arrests occurred in 1981, 1991 and 1997. The Notification Letter also refers to the
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finding of the DOE consulting psychiatrist that the individual "presents a history of alcohol abuse."

Prior to the hearing I had several telephone conversations with the individual's attorney. During those
conversations I stressed the need for the individual to corroborate his assertions that he only drank
moderately and that the charges in the 1991 and 1997 arrests were reduced because the individual was not
driving while under the influence of alcohol. I indicated during those conversations that if certain
witnesses were unable to attend the hearing it would be possible for them to testify by telephone.(2)
During those conversations we discussed the burden of the individual to bring forward information to
support his statement that he did not abuse alcohol during the 1981 through 1999 period. During the pre-
hearing telephone conference we again discussed the need of the individual to present corroboration for
his testimony.(3)

There were four witnesses at the hearing: the individual, the individual's supervisor, the individual's
psychologist, and the DOE consulting psychiatrist. The individual testified that he had been drinking but
was not intoxicated when he was arrested in 1991. Tr. at 18. He further testified that the charge was
reduced because the police failed to grant his request for a blood test. Tr. at 19. He also testified that he
had been drinking but was not intoxicated when he was arrested in 1997. He testified that the 1997 charge
was dismissed on the recommendation of the district attorney. Tr. at 22. The individual further testified
that he only drank in moderation during the 1980 through 1999 period. Specifically, he testified that his
typical pattern of drinking was to have a couple of drinks when he got home from work. Tr. at 23. He
further indicated that since the second week in May, he has completely ceased his consumption of alcohol.
Tr. at 23.

The DOE consulting psychiatrist testified that on January 4, 1999, the individual was referred to his office
for a psychiatric evaluation. The individual was initially given two symptom report tests, the Beck
Depression Inventory and the Zung Anxiety Index. The individual was then interviewed for background
information by the psychiatrist's nurse and the individual was given the MMPI-II test. Tr. at 43. Finally,
the DOE consulting psychiatrist testified that he interviewed the individual for 25 to 30 minutes. During
that interview the DOE consulting psychiatrist testified that he clarified points about the individual's
arrests, but did not gather any additional information about the individual's use of alcohol. His testimony
indicated that his diagnosis was based solely on the three arrests reported by the individual. Tr. at 42.

The individual was evaluated by a private psychologist on August 11, 1999. Her report indicates that the
individual provided her with the same history as he provided to the DOE and to the DOE consulting
psychiatrist. Her report finds that the individual does not meet the criteria for alcohol abuse. Because her
report finds that there was no known pattern of alcohol abuse, the psychologist did not evaluate in her
report or discuss in her testimony whether she believed the individual could be considered rehabilitated.
Nor did she discuss whether she believed the individual would have future difficulties related to
alcohol.(4)

II. ANALYSIS

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we apply a different standard, which is designed to protect national security interests. A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization." 10
C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national
interest" standard for the granting of security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
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denied, 499 U.S. 905 (1991)(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995).

In rendering my judgment in this case, I must consider whether there are factors present to mitigate the
DOE's security concern. Among the factors that I am to consider are those set forth at 10 C.F.R. §
710.7(c). See also 10 C.F.R. § 710.27(a). Before I consider the mitigating factors, I will review the
individual's psychologist's challenge to the DOE consulting psychiatrist's diagnosis of alcohol abuse.

According to the fourth revised edition of the American Psychiatric Association's Diagnostic and
Statistical Manual of Mental Disorders (DSM IV), substance abuse is a "maladaptive pattern of substance
use manifested by recurrent and significant adverse consequences related to the repeated use of
substances." DSM IV at 182. The criteria for substance abuse are set forth in the DSM IV. Those factors
include:

(1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, or home .
. .

(2) recurrent substance uses in situations in which

it is physically hazardous (e.g., arrests for substance- related disorderly conduct)

(3) recurrent substance-related legal problems

(e.g., arrests for substance-related disorderly conduct)

(4) continued substance uses despite having persistent or recurrent social or interpersonal problems caused
or exacerbated by the effect of the substance (e.g., arguments with spouse about consequences of
intoxication, physical fights).

DSM IV at 182. The DSM IV further specifies that "those problems must occur recurrently during the
same 12-month period."

Referring to the above factors the individual's psychologist testified that she did not believe that the
information available to the DOE consulting psychiatrist indicated a recurrent pattern. She made the same
point in her written diagnosis. In her written report she indicated that the individual "does not meet the
criteria for any type of substance abuse. . . ." She testified that her diagnosis and testimony are based on
her two-hour interview with the individual as well as several written psychiatric tests she administered to
the individual.(5)

The DSM IV suggests that one of the criteria for substance abuse is the recurrence of adverse
consequences during a 12 month period. Clearly, the DOE consulting psychiatrist does not know of more
than one adverse consequence during any 12 month period.(6) Therefore, the individual does not meet the
DSM IV definition of substance abuse. However, the DOE consulting psychiatrist clearly testified that he
believes that the three arrests over a seventeen year period are sufficient for him to diagnose alcohol abuse.

The DOE consulting psychiatrist should have done a more comprehensive evaluation. His report recited
the three alcohol related arrests and the evasive nature of the individual's answers on the written tests. In
his interview with the individual the DOE consulting psychiatrist did not attempt to learn if the individual
had other problems related to alcohol nor did he attempt to evaluate the individual's pattern of alcohol use.
I would certainly expect a psychiatric evaluation to have included questions and evaluation in those areas.
His report was extremely summary and not well articulated. The report cited the individual's history of
arrests but did not further explain the basis for the finding that the individual was an abuser of alcohol.

file:///cases/security/vso0002.htm
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Despite the shortcomings in the DOE consulting psychiatrist evaluation and report, I have concluded that
the DOE raised a Criterion J security concern and he does not claim he was improperly notified of the
DOE's concern. The individual understood the DOE security concern and was in a position to present
testimony to mitigate that concern. Therefore, even though the individual's psychologist is probably correct
that there is not sufficient information to diagnose the individual as an alcohol abuser under the DSM IV
criteria, I believe the diagnosis based solely on the three arrests indicates a security concern with alcohol
that falls within Criterion J. I therefore find that this challenge to the diagnosis is insufficient to convince
me there is no Criterion J security concern.

Once the DOE has raised a reasonable concern, the burden rests on the individual to mitigate that concern.
The individual brought forth testimony which suggests three mitigating factors.

The first mitigating factor is the individual's testimony that he does not consume excessive amounts of
alcohol and that he was not in fact driving under the influence when he was arrested in 1991 and 1997.
The individual and his attorney are well aware that the individual bears the burden of providing
convincing information to support the individual's testimony regarding his consumption of alcohol and the
disposition of his alcohol related arrests. Prior to the hearing I was informed that the individual was going
to present witnesses that knew him socially and were familiar with his alcohol consumption during the
1981 through 1999 period. Those witnesses were to be presented to corroborate the individual's description
of his alcohol consumption pattern. Without the corroborating testimony, the individual's testimony is the
only testimony I have regarding his alcohol consumption. The individual testified that he drank two drinks
a day during the 1981 through 1999 period. His testimony was consistent and reasonable. I believed that
he was testifying openly. My impression was that he was trying to be candid and complete in his
testimony. However, given the extent of the individual's interest in the outcome of these proceedings, the
individual’s say-so as to allegations that minimize the security concern cannot form a sufficient basis for
restoration of a security clearance. Personnel Security Review (Case No. VSA-0087), 26 DOE at 86,508.

The second mitigating factor is the individual's statement that he has not consumed any alcohol since May
1999. Tr. at 23. Again I found the individual's testimony to be reasonable and he seemed to be testifying
honestly. However, in the absence of corroboration on this point and a professional opinion that four
months of sobriety in the case constitutes rehabilitation from a pattern of alcohol abuse, I am unable to
conclude that the cessation of consumption of alcohol mitigates the security concern.

The final area of mitigation is the testimony of his supervisor and a written statement submitted by a
personal friend who is a subcontractor official. The testimony and written statement indicate that the
individual is an excellent employee and has never consumed alcohol on the job and has never missed work
as a result of alcohol. The written statement indicates the writer has known the individual for one year and
has socialized with him on a number of occasions during that period. The letter indicates the writer has
observed the individual drink moderately and has never seen the individual drink to excess. The letter
further also indicates that the writer has not seen the individual consume alcohol since May. I believe that
the testimony and the letter were honest. However, the testimony of his supervisor about his work and the
written statement of a friend that has known him for one year do not present sufficient detail to
corroborate his testimony about his alcohol use. Further, I can give the statement in the letter very little
weight since it was not possible to cross examine the

letter-writer.(7) Additionally, the letter-writer has only known the individual for one year and is therefore
unable to provide any information about the individual's prior history of alcohol use. Thus, this
information is insufficient to mitigate the DOE's security concern.

III. CONCLUSION

The purpose of a security hearing is to provide the individual with an opportunity to present information to
mitigate the DOE security concerns. In this case the individual has testified that he does not have a history
of alcohol abuse. However, the individual has only presented his own testimony to support his claim that

file:///cases/security/vso0087.htm


Case No. VSO-0277, 27 DOE ¶ 82,820 (H.O. Wieker October 8, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0277.htm[11/29/2012 1:34:51 PM]

he did not abuse alcohol during the 1981 through 1999 period. Given the individual's self interest in
retaining a clearance, the normal tendency to minimize alcohol consumption, the individual's failure to
present corroborating witnesses and the individual's repeated problems related to alcohol, the individual's
testimony by itself is insufficient to convince me that he has no alcohol related problem. Therefore, I am
not persuaded by the evidence brought forward in this case that granting the individual access
authorization would not endanger the common defense and would be clearly consistent with the national
interest. Accordingly, I can not now conclude that the individual’s access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response with
20 days of receipt of the statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: October 8, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. This authorization will also be referred to
in this Opinion as a security clearance.

(2)After several telephone conversations the individual's attorney submitted a witness list which he
characterized as a partial witness list. That witness list included seven names. After receiving the witness
list I telephoned the individual's attorney. During that conversation I suggested that he consider calling the
relatives of the individual, including his former wife, to corroborate the individual's use of alcohol during
the 1981 through 1999 period. The individual's attorney indicated that he thought additional family
witnesses would be appropriate.

(3)During the pre-hearing telephone conference it was agreed that we would start the hearing at 8:00 AM.
We would first have testimony from a number of the witnesses who were familiar with the individual's
social life, consumption of alcohol and his three DUI arrests. To accommodate the individual's
psychologist it was agreed that at 10:00 AM we would interrupt the presentation of witnesses familiar with
the individual's social life and drinking pattern. At that time we would have the DOE consulting
psychiatrist and the individual's psychologist listen to the testimony of the individual. After they had heard
the individual testify we would receive the testimony of the two experts as a panel. At the conclusion of
the testimony of the experts we would receive additional testimony from friends, family and coworkers
who are familiar with the individual's patterns of alcohol use. This schedule strongly indicates that the
individual's attorney was well aware of the importance of corroborating witnesses. At the beginning of the
hearing the individual's attorney indicated that he would be presenting only the testimony of the individual,
his supervisor and his psychologist. He indicated there would be no testimony from people with direct
knowledge of the pattern of the individual's use of alcohol.

(4)She testified that rehabilitation for alcohol abuse was possible without abstinence. Tr. at 56. However,
she never provided her opinion of the likelihood that the individual will abuse alcohol in the future.

(5)The individual's psychologist testified that her diagnosis was based on the individual's report of his
pattern of alcohol use. Tr. at 59.
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(6)The DOE consulting psychiatrist indicated that on the basis of his interview and the results of his
written psychiatric tests, he believes that the individual may be minimizing his alcohol problem.

(7)In person or telephonic testimony is much more convincing than a written statement.
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August 26, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:June 7, 1999

Case Number: VSO-0278

This Opinion concerns the eligibility of xxxxxxxxxxxxxxxxx (the individual) for restoration of his access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "Criteria for Access to Classified Matter or Special Nuclear Material."(1) As explained below,
after carefully considering the record before me in light of the relevant regulations, I recommend against
restoring the individual’s access authorization.

I. Procedural Background

For two years, the individual has worked for a subcontractor at a DOE facility in a position that requires
him to maintain a security clearance. On May 22, 1997, the individual completed a Questionnaire for
National Security Positions (QNSP) and attested to the accuracy of the information contained in that form.
At some point, the DOE acquired information that cast doubt on the veracity of the individual’s responses
in the QNSP regarding his arrest record. Because this information raised security concerns, the DOE
conducted a Personnel Security Interview (PSI) with the individual on July 7, 1998 (1998 PSI). Unable to
resolve the security concerns, the DOE suspended the individual’s security clearance and obtained
authority from the Director of the Office of Safeguards and Security to initiate this administrative review
proceeding.

On April 12, 1999, the DOE issued a Notification Letter to the individual identifying the individual’s
omission of arrests from his QNSP as derogatory information that cast doubt on his continued

eligibility for access authorization. According to the DOE, the derogatory information fell within the
purview of 10 C.F.R. §§ 710.8(f) and (l) (Criteria F and L respectively).(2)

Upon receipt of the Notification Letter, the individual filed a request for a hearing. The DOE transmitted
the individual's hearing request to the Office of Hearings and Appeals (OHA) Director who appointed me
as Hearing Officer in this case. I convened a hearing in this matter within the time frame prescribed by the
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regulations governing the administrative review process. See 10 C.F.R. § 710.25(g). At the hearing, the
DOE called no witnesses, and the individual provided only his own testimony. The DOE submitted 11
exhibits, and the individual tendered one. On August 6, 1999, I received the hearing transcript at which
time I closed the record in this case. See 10 C.F.R. § 710.27(e).

II. The Notification Letter

The Notification Letter cites excerpts from the 1998 PSI as the basis for the DOE’s security concerns
under Criteria F and L. During the PSI, the individual revealed that he had been arrested a few years
earlier for Driving Under the Influence (DUI) of alcohol and that he had been charged with Public
Drunkenness on another occasion in the early 1990s. In addition, the individual acknowledged in the PSI
that he had failed to list these arrests on his QNSP, suggesting he may have done so to conceal the arrests
from the DOE.

III. Standard of Review

The applicable DOE regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual's access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is authorized when derogatory information
leaves unresolved questions about an individual’s eligibility for access authorization. A hearing under Part
708 is not a criminal matter, in which the burden is on the government to prove the defendant guilty
beyond a reasonable doubt. See Personnel Security Hearing, Case No. VSO- 0078, 25 DOE ¶ 82,802
(1996). Rather, in Part 708 hearings, a different standard is applied in order to protect national security
interests. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). The individual must come forward with
evidence to convince the DOE that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).
See Personnel Security Hearing, Case No. VSO- 0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. This standard implies that there is a strong presumption against the
granting or restoring of a security clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988)
(“clearly consistent with the national interest” standard for the granting of security clearances indicates
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of a security clearance).

IV. Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the individual at the hearing. In resolving the question of the individual’s
eligibility for access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. §
710.7(c). After due deliberation, it is my opinion that the individual’s access authorization should not be
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restored. I cannot find that a restoration would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

The relevant facts in this case are as follows. In 1989, the individual was arrested, charged with DUI,
found guilty, and ordered to attend DUI school. Hearing Transcript (Tr.) at 18. (3) Three years later, on
May 19, 1992, the individual was stopped at a roadblock, administered a breathalyser, arrested, and
charged with DUI.(4) A judge later reduced the DUI charge to Reckless Driving, fined the individual, and
ordered him to complete DUI school. Ex. A.

The individual also admits to an arrest for Public Drunkenness sometime in the early 1990s, possibly 1993.
Ex. 7 at 6, 9; Tr. at 9-10; 22. He explained that the police stopped the vehicle in which he was riding as a
passenger. Upon ascertaining the individual had been drinking, the police arrested the individual and
charged him with Public Drunkenness. Tr. at 9-10. The individual does not recall the disposition of that
charge. Id. at 10.

The individual admits that he omitted all three arrests from the QNSP that he signed on May 22, 1997, and
subsequently re-dated on November 12, 1997. The reason the individual gives for the omission has
changed over time, however. At the 1998 PSI, the individual stated that he intentionally omitted the arrests
from his QNSP to conceal them from the DOE and prevent any adverse repercussions with his security
clearance. Ex. 7 at 18-19. At the hearing, the individual testified that he omitted the 1992 DUI because the
charge had been reduced to Reckless Driving. Tr. at 8, 14-15. As for the 1989 DUI, the individual testified
that he thought the QNSP only asked about arrests within the last seven years. Id. at 25. When I pointed
out that question number 23d. asks if he “had ever been charged with or convicted of any offense(s)
related to alcohol or drugs,” he responded that he had erroneously assumed the question, like others on the
QNSP, sought information about arrests occurring within the last seven years, i.e., 1990 to 1997. Id. The
individual offered no explanation for the omission of the arrest for Public Drunkenness other than his
inability to recollect the disposition of that arrest.

A. Criterion F

The DOE security program is based on trust, and when a person breaches that trust by misrepresenting,
falsifying, or omitting information during the access authorization process, it is difficult for the DOE to
trust that person. See Personnel Security Hearing, Case No. VSO-0099, 26 DOE ¶ 82,759 (1996),
(affirmed by OSA, 1996). The DOE must rely on persons who are granted access authorization to be
honest and truthful; this important principle underlies the criterion set forth in 10 C.F.R. § 710.8(f). See
Personnel Security Hearing, Case No. VSO-0121, 26 DOE ¶ 82,775 (1996), aff’d, Personnel Security
Review, 26 DOE ¶ 83,014 (1997); (affirmed by OSA, 1996). Notwithstanding this, Criterion F by its terms
applies only to misstatements that are deliberate and involve significant information.

In this case, I find that the individual’s omission of arrests from his QNSP involved significant
information. Further, I find, based on the individual’s own admission, that his actions in this regard were
deliberate. In determining whether the individual has mitigated the security concerns associated with
Criterion F, I find the individual’s explanations for his omissions to be unpersuasive. First, the individual’s
willingness to conceal information from the DOE in order to avoid adverse consequences is an action that
is simply unacceptable among security clearance holders. See Personnel Security Hearing, 25 DOE ¶
82,752 (1995) (affirmed by OSA, 1995). Second, the fact that the individual’s 1992 DUI charge was
reduced to a lesser charge negates neither the arrest in question, nor the individual’s obligation to reveal
the arrest on the QNSP. As for the individual’s failure to reveal his 1989 DUI arrest or his arrest for Public
Drunkenness, I find his explanations equally unavailing. While the individual claims he believed Question
23 on the QNSP only sought information for a seven-year period, he acknowledged, under questioning,
that he had ample time to read and complete the form in his home and could have contacted someone if he
had doubts about the kind of information to include on the form. Tr. at 25. In addition, the fact that the
individual could not recall the disposition of the Public Drunkenness arrest does not nullify the arrest in
question, or excuse the individual from disclosing the arrest to the DOE. Other factors of concern to me
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are the following: (1) the individual’s falsifications are fairly recent; (2) the individual did not voluntarily
correct the omissions on the QNSP; and (3) the individual concealed not one isolated incident, but three
arrests. On the whole, the individual simply has not met his burden in this case.

Based on all the foregoing considerations, I find that the DOE correctly cited Criterion F as a basis for
suspending the individual’s access authorization and that the individual has not mitigated this concern.

B. Criterion L

The DOE also questions the individual’s honesty, reliability, and trustworthiness under Criterion L as the
result of his willingness to deliberately omit significant information from his QNSP. In this regard, the
certification that appears directly above the signatory line on the QNSP states in relevant part as follows:
“My statements on this form, . . .are true, complete, and correct to the best of my knowledge and belief
and are made in good faith. I understand that a knowing and willful false statement on this form can be
punished by fine or imprisonment or both. . . .” The individual signed and dated the QNSP knowing the
form contained omissions and knowing he could be subject to criminal prosecution for so doing. (5)

The individual has offered no evidence nor provided any explanation to address the DOE’s concern about
his lack of honesty. As a result, I am unable to conclude that the individual has mitigated the DOE’s
security concerns set forth in Criterion L.

V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R.§§710.8 (f) and (l) in
suspending the individual's access authorization. I further find that the arguments advanced by the
individual in his defense do not mitigate the security concerns accompanying those criteria. In view of
Criteria F and L, and the record before me, I cannot find that restoring the individual's access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, in my opinion, the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer
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Office of Hearings and Appeals

Date: August 26, 1999

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion F concerns information that a person has “[d]eliberately misrepresented, falsified, or omitted
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a
personnel qualifications statement, a personnel security interview, written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. §
710.8(f). Criterion L concerns information that the individual “has engaged in any unusual conduct or is
subject to any circumstances which tend to show that the individual is not honest, reliable or trustworthy;
or which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation,
or duress which may cause the individual to act contrary to the best interests of the national security.” 10
C.F.R. §710.8(l).

(3)The individual revealed this DUI for the first time at the hearing.

(4)During the PSI, the individual stated that he thought the arrest in question had occurred in 1995. At the
hearing, the individual testified that he was previously mistaken about the year he was arrested. He
introduced into evidence a copy of the court records which show the subject arrest occurred in May 1992.

(5)The fact that the individual re-dated his May 22, 1997 QNSP on November 12, 1997 suggests that he
reaffirmed his QNSP responses six months after he first supplied them. This indicates the individual
elected to perpetuate his dishonesty after having ample time to reflect on and correct these misstatements,
thereby further impugning his integrity in my view.
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December 9, 1999

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: May 28, 1999

Case Number: VSO-0279

This Opinion concerns the eligibility of XXXXXXX XXX XXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) A Department of Energy Operations Office (DOE) denied the individual an access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual should be granted an access
authorization. As set forth in this Opinion, I have determined that the individual should be granted a
security clearance.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and

security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the individual applied for an access authorization from DOE, a required condition of her
employment with a DOE contractor. However, the DOE Office of Safeguards and Security (DOE
Security) initiated formal administrative review proceedings by informing the individual that her security
clearance was denied pending the resolution of certain derogatory information received by DOE Security
that created substantial doubt regarding her eligibility. This derogatory information is described in a
Notification Letter subsequently issued to the individual by the DOE on April 19, 1999, and falls within
the purview of potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8.
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More specifically, Enclosure 2 of the Notification Letter states that the individual has “an illness or mental
condition of a nature which, in the opinion of a board-certified psychiatrist . . . may cause, a significant
defect in judgment or reliability.” 10 C.F.R. § 710.8(h). In support of this finding, Enclosure 2 states that
on October 17, 1998, the individual was evaluated by a DOE consultant psychiatrist (DOE Psychiatrist),
who in a report dated February 7, 1999, rendered his opinion that the individual meets the Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV) criteria for Antisocial Personality
Disorder, and that this mental condition causes a significant defect in her judgment and reliability.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on May 28, 1999, the individual
exercised her right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On June 3,
1999, I was appointed as Hearing Officer in this case. After conferring with the individual and the DOE
Counsel appointed, 10 C.F.R. § 710.24, a hearing date was established.(2) At the hearing, the DOE
Counsel called as witnesses: 1) a DOE Personnel Security Specialist who conducted a Personnel Security
Interview (PSI) with the individual on October 2, 1998, 2) the DOE Psychiatrist, 3) the individual’s work
supervisor (Supervisor), and 4) the individual. The individual called several witnesses, including: 1) two
licensed clinical psychologists (Psychologist #1 and Psychologist #2, respectively), 2) four co-workers, 3)
a close friend, and 4) her cousin with whom she previously resided. The transcript taken at the hearing will
be hereinafter cited as "Tr.". Various documents that were submitted by the DOE Counsel and the
individual during this proceeding constitute exhibits to the hearing transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted. However, I will indicate instances in which
there are apparent discrepancies in the information presented in the record.

The individual is a XX-year old unmarried female with three children. The individual was recruited as a
XXXXXXXXXXXXXXX XXXXXXX XXXXX XX by a DOE contractor that provides armed and
unarmed security services for a DOE facility. The contractor conditionally employed and trained the
individual as an XXXXXX beginning in May 1998, pending a determination on her qualifications to hold
a security clearance. In the interim, the individual has also trained for and met the more rigorous
qualifications as an XXXXXXX (XXXXXXXXX member), a significant achievement for a female
XXXXXX.

DOE Security placed the individual’s request for an access authorization into administrative review and
then referred her to the DOE Psychiatrist, based upon information it received that the individual has been
involved in several violent confrontations in her domestic life. In order to clarify the circumstances of
these confrontations, a background discussion of the individual’s personal life is necessary.

Following the divorce of her parents, the individual became a troubled adolescent, living with both her
father and mother for different time periods. The individual had a disharmonious relationship with her
mother with whom she ultimately resided and, at one point, was referred by her mother to a youth
counseling center. At age 16, the individual began seeing a man (Companion #1) who is seven years older
and decided to leave home and move in with him. At age 17, the individual became pregnant with twins
and dropped out of school. The individual states that during their 4-5 year relationship, Companion #1
became a habitual drug user and increasingly abusive to her. In some instances, the individual summoned
the police for assistance and Companion #1 was charged with domestic battery. However, on one occasion
in February 1993, she also was arrested for domestic battery after phoning the police. In that incident, the
individual states that following a heated argument, Companion #1 attempted to stop her from leaving the
apartment with the children and refused to let her use the telephone. She admittedly struck Companion #1
in the ear with the telephone receiver causing him injury while struggling to gain control of the telephone.
The individual states that she was also injured but received no medical treatment. The charges were
ultimately dropped against the individual but Companion #1 received six months of probation. In early
1994, the individual ended her relationship with Companion #1 and moved out and rented her own place,
but was then forced to obtain several court restraining orders against Companion #1 due to continued
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threats and stalking.

Soon thereafter, the individual began seeing Companion #2, who at the time was very supportive of the
individual and her twin boys, who were then 2½ years old. The individual and Companion #2 began living
together in early 1995. Around this time, the individual had several confrontations with the ex-girlfriend
of Companion #2. According to the individual, the ex-girlfriend apparently was jealous of the individual’s
relationship with Companion #2, and threatened and attempted to attack the individual on two occasions.
The individual states that on those occasions, she did not respond since the ex-girlfriend was clearly under
the influence of drugs or alcohol. The individual states that in June 1995, she attempted a reconciliation
with the ex- girlfriend at a camping outing with mutual friends, but the ex-girlfriend responded by
assaulting her. The individual maintains that she fought back in this instance because the ex-girlfriend who
is significantly larger (the individual is 5 ft. 2 in., 118 lbs.) knocked her to the ground and jumped on top
of her. Although the individual suffered relatively minor injuries during the fight, the ex-girlfriend
suffered more severe injuries as a result of being kicked in the face by the individual, who was wearing
camping boots. The ex-girlfriend subsequently filed assault charges against the individual, claiming that
the individual started the fight and attacked her without provocation. However, the ex-girlfriend later
refused to sign the complaint and the charges were dropped. According to the individual, she and the ex-
girlfriend met and reconciled a few weeks after the fight.

During 1995 and 1996, the individual’s relationship with Companion #2 deteriorated and eventually
became even more abusive than her former relationship. According to the individual, she and Companion
#2 (who is two years younger than she) experienced sometimes violent confrontations, provoked by
Companion #2 who at times would have fits of jealous rage without a reasonable cause. A serious incident
occurred in September 1996, when according to the individual, she was trying to drive off to go to work
after a day of arguing with Companion #2 who had lent the individual his car. The individual states that at
the last minute as she was in the car, Companion #2 demanded his keys back, tried to pull her out of the
car and spread himself on the hood of the car to prevent her from leaving. The individual states that
Companion #2 fell from the car, but was uninjured, when she began to move forward and then hit the
brakes. However, Companion #2 filed a complaint with the police alleging that the individual had
attempted to hit him with the car and the individual was charged with a felony, Aggravated Battery with a
Deadly Weapon (Motor Vehicle). In February 1997, Companion #2 recanted his story before the grand
jury and refused to testify against the individual who was then pregnant with his child. The charges were
therefore dropped but, as a result of the incident, the individual was ordered by the court to attend a family
counseling center (Counseling Center) for domestic violence. The individual attended 14 weekly
counseling sessions with the Counseling Center during the period March through June 1997.

The individual’s third child, fathered by Companion #2, was born early in 1997. Later in 1997, the
individual and Companion #2 shared an apartment with the individual’s cousin. The individual reports that
one evening in October 1997, Companion #2 became suddenly enraged, believing that the individual was
ignoring him while watching television. The individual states that Companion #2 verbally abused her and
then assaulted her, slamming her head into a towel rack. The individual called the police and Companion
#2 was arrested on charges of domestic violence and battery. After this incident, the individual decided to
leave Companion #2 and did so in February 1998, when she and her three children moved in with her
grandparents.

Presently, the individual raises her three children on her own, with the assistance of her mother who is the
primary daytime care giver. Companion #1, who spent a period of time in jail on drug charges, takes his
children (the twins, now six) a few days each week, but provides no child support. The individual permits
Companion #2 to visit his child, the individual’s third child (now age 2). The individual’s third child has a
mild disability and requires regular therapy. The individual states that Companion #2 visits sporadically
and sometimes performs chores to assist her, but he too provides no child support.

II. Legal Standards
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A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual should be granted an
access authorization since I have concluded that such granting would not endanger the common defense
and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings that I make in support of this determination are discussed below.

III. Analysis

DOE Security alleges in the Notification Letter that the individual has “a mental condition of a nature
which, in the opinion of a board-certified psychiatrist causes, or may cause, a significant defect in
judgment or reliability.” 10 C.F.R. § 710.8(h). This finding is based upon the report of the DOE
Psychiatrist who reviewed the individual’s security file and performed a one-hour examination of the
individual on October 17, 1998. In his written report dated February 7, 1999, the DOE Psychiatrist
diagnosed the individual with Antisocial Personality Disorder under diagnostic criteria specified in the
DSM-IV. Report of DOE Psychiatrist, Exh. 7. Although not stated in the Notification Letter, the DOE
Psychiatrist alternatively diagnosed that the individual “would meet the criteria for Intermittent Explosive
Disorder if she didn’t have a diagnosable personality disorder, which she does have.” Id. at 16. Finally
and most significantly, the DOE Psychiatrist maintains that since “the past is the best predictor of the
future” the individual does have a mental condition that “causes or may cause a significant defect in her
judgment or reliability.” Id. at 17. As explained by the Personnel Security Specialist during her testimony,
a mental condition that impairs judgment to this degree raises a serious concern on the part of DOE
Security since the individual cannot under these circumstances be deemed reliable to safeguard classified
material. Tr. at 34-35; see Personnel Security Hearing, Case No. VSO-0199, 27 DOE ¶ 82,769 (1998);
Personnel Security Hearing, Case No. VSO-0073, 25 DOE ¶ 82,794 (1996).

Prior to the hearing, however, the individual obtained psychiatric evaluations from two highly credentialed
clinical psychologists (Psychologist #1 and Psychologist #2). At the time of his evaluation Psychologist #1
had not read the DOE Psychiatrist’s report and thus performed an independent assessment of the
individual. Psychologist #1 interviewed the individual for 1½ hours, and then administered a battery of
psychological tests, including: 1) Minnesota Multiphasic Personality Inventory-2 (MMPI), 2) Incomplete
Sentences Blank, 3) Becks Depression Scale, and 4) Rorschach Ink Blot Test. Psychologist #1 also
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interviewed the individual’s mother. Based upon this data, Psychologist #1 issued a report dated July 12,
1999, in which he diagnosed the individual with Impulse Control Disorder NOS, under DSM-IV criteria.
Exh. F at 3. Despite this diagnosis, however, Psychologist #1 concludes that “[p]resent psychological
evaluation finds [the individual] with stable emotional functioning [and, t]here is no indication of
psychopathology or emotional problems with could reasonably be predicted to interfere with her intended
duties as a security officer.” Id. at 4.

Psychologist #2 conducted a 1½ hour personal interview with the individual, but also reviewed the prior
reports of the DOE Psychiatrist and Psychologist #1. Psychologist #2 further examined the test data
compiled by Psychologist #1 as well as the individual’s Counseling Center records. In her report dated
September 23, 1999, Psychologist #2 firmly rejects the DOE Psychiatrist’s primary diagnosis of Antisocial
Personality Disorder, and categorizes the DOE Psychiatrist’s secondary diagnosis of Intermittent Explosive
Disorder as “over-inflated.” Exh. A at 4-5. Instead, Psychologist #2 concurs with the diagnosis of
Psychologist #1, stating in her report that “[b]asically, [the individual] has characteristics of an Impulse
Control Disorder NOS.” Id. at 5. Similar to Psychologist #1, Psychologist #2 concludes that
“[p]sychological testing [indicates] a stable and normal adjustment pattern. There are no indications of
problems with judgment and/or reliability.” Id. at 6.

Thus, the record presents expert opinions which conflict with the DOE Psychiatrist regarding the nature of
the individual’s mental condition as well as whether the individual’s mental condition causes a significant
defect in her judgment or reliability. I consider these two matters successively below. Based upon the
strength of the testimony adduced at the hearing and supporting evidence, I do not accept the opinion of
the DOE Psychiatrist in either regard.

A. Mental Condition

I initially find little support for the DOE Psychiatrist’s primary diagnosis of Antisocial Personality
Disorder, which I note is the only diagnosis alleged in the Notification Letter. The DSM-IV states, in
pertinent part, that this disorder is properly diagnosable when:

A.There is a pervasive pattern of disregard for the violation of the rights of others occurring since age 15
years, as indicated by three or more of the following:

(1) failure to conform to social norms with respect to lawful behaviors as indicated by repeatedly
performing acts that are grounds for arrest

(2) deceitfulness as indicated by repeated lying, use of aliases, or conning others for personal profit of
pleasure

(3) impulsivity or failure to plan ahead

(4) irritability and aggressiveness, as indicated by repeated physical fights or assaults

(5) reckless disregard for safety of self or others

(6) consistent irresponsibility, as indicated by repeated failure to sustain consistent work behavior or honor
financial obligations

(7) lack of remorse, as indicated by being indifferent to or rationalizing having hurt, mistreated, or stolen
from another

See Exh. 7 at 15. According to the DOE Psychiatrist, the individual meets criteria A1, A2, A4, A5, and
A7. Id.; Tr. at 51-52. However, I find substantially more convincing the report and testimony of
Psychologist #2, who is adamant that the individual’s background does not support a diagnosis of
Antisocial Personality Disorder, since this diagnosis “[i]mplies a life-long pattern of defiance of the rules
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and laws of society for the purpose of self-gain and self-enhancement . . . [and] a disregard for the rights
and feelings of others.” Exhibit A at 4.(3) Having interviewed the individual and examined the substantial
battery of test results, Psychologist #2 found “absolutely no data” to support a finding of deceitfulness(4)
or repeated lying, reckless disregard for safety, lack of remorse or conning others for personal profit or
pleasure on the part of the individual. (See the criteria quoted above). Instead, Psychologist #2 describes
the individual as someone who has admirably outgrown her mistakes as an adolescent, principally caused
by poor selection of her male companions, to become a responsible parent providing the needs of her three
children. Id. at 5-6.

Interpreting the significance of the domestic violence incidents in which the individual was involved lies at
the heart of this case. In this regard, I find that the fundamental difference between the DOE Psychiatrist
and Psychologist #2 is that the DOE Psychiatrist attributes accountability for the reported incidents of
domestic violence with Companion #1 and Companion #2 to the individual’s mental condition. According
to the DOE Psychiatrist, “if you’re arrested, you have to assume that you’re performing an act that’s the
ground for arrest,” Tr. at 72, and “if [the individual] is the victim, she still plays a part in being in a
relationship with somebody that’s violent that makes her be the victim.” Tr. at 79. The DOE Psychiatrist
conceded, however, that if based upon the record the individual were found to be more the victim of
domestic violence rather than the instigator, then certainly a “pervasive pattern of disregard for and the
violation of the rights of others,” as required to support a diagnosis of Antisocial Personality Disorder,
would not be established.(5) Tr. at 68. This is the point that Psychologist #2 emphasizes and the DOE
Psychiatrist discounted in his report.

Psychologist #2 is convinced that the domestic violence incidents cannot fairly be attributed to Antisocial
Personality Disorder but to the fact that the individual was a battered woman, who in some instances,
chose to fight back.(6) Psychologist #2 submits that the individual “has not been a passive victim of
domestic violence, who just took the abuse, but rather reported it to the authorities appropriately and
defended herself when she had to.” Exh. A at 6; see Tr. at 125-26. Indeed, according to Psychologist #2,
the individual’s decision to defend herself in three documented instances was “a healthier response,
frankly, than just being passive and taking the battering.” Tr. at 125. Based upon my review of the record,
I am persuaded by the assessment of Psychologist #2 that the individual’s male companions were typically
the perpetrators of domestic violence against the individual who was then placed in the position of having
to defend herself and her children.(7) I therefore find the diagnosis of Antisocial Personality Disorder
misplaced.(8)

The record and weight of the testimony also lead me to discount the DOE Psychiatrist’s alternative
diagnosis of Intermittent Explosive Disorder. Under the DSM-IV, this disorder is properly diagnosable
where there are: 1) “[s]everal discrete episodes of failure to resist aggressive impulses that result in serious
assaultive acts or destruction of property,” and 2) “[t]he degree of aggressiveness expressed during the
episodes is grossly out of proportion to any precipitating psychological stressors.” See Exh. 7 at 16; Tr at
93. According to the DOE Psychiatrist, this diagnosis is appropriate based upon “[the individual’s] history
of repeated episodes of violence with different persons of different sexes, where her response seems out of
proportion to the force necessary to protect herself.” Id. Again, however, I find the opposing expert
testimony and supporting evidence more persuasive. As explained by Psychologist #2, Intermittent
Explosive Disorder involves “a pattern of behavior that’s ongoing and that it involves typically very little
provocation,” Tr. at 119, or “some little thing will happen and they’ll have this huge reaction.” Tr. at 133.
In the incidents involving the individual, however, Psychologist #2 differed and the record supports a
finding that “there was provocation and that it arose out of the situation at the time.” Id. I agree. I am
persuaded that each of the domestic altercations as well as the fight with the ex- girlfriend involved
circumstances in which the individual was provoked to defend herself.

However, one incident of alleged excessive violence by the individual warrants careful consideration. In
September 1996, the individual was charged with Aggravated Battery with a Deadly Weapon for allegedly
attempting to strike Companion #2 with a car. The individual insists that after an argument with
Companion #2, she tried to drive off from a friend’s apartment but Companion #2 straddled himself across
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the hood of the car to stop her. Tr. at 230. According to the individual, Companion #2 remained on the car
as she proceeded slowly forward but rolled off onto the pavement when she slammed on the brakes. Tr. at
230-31. The individual asserts that she was charged after Companion #2 fabricated a complaint to the
police that she intentionally tried to run him down with the car. Tr. at 231. Companion #2 ultimately
recanted the story before the grand jury, refusing to testify, and the charges were therefore dropped. See
Exh. E (Transcript of Grand Jury statement). The individual insists that Companion #2 recanted the story
because the charges were false while the DOE Psychiatrist apparently believes that Companion #2
withdrew his complaint only because the individual was then pregnant with his child. Tr. at 94.

I have considered this matter and determined that the evidence is inconclusive as to whether the individual
did attempt to strike and seriously injure the individual with the car. While a complaint was filed and the
police took the charges seriously enough to press criminal charges, the fact remains that Companion #2
retracted the story under oath before the grand jury. Exh. F. It is believable, as suggested by the DOE
Psychiatrist, that he did so only because the individual was then pregnant with his child. However, I found
the individual to be very credible in discussing the incident and I find it believable that Companion #2
initially fabricated the story, in view of other testimony about him in this proceeding that reveals serious
defects in his character. See note 7.

In any event, I must agree with the Psychologist #2 that this allegation of an excessive assault is
insufficient to support a diagnosis of Intermittent Explosive Disorder. Furthermore, after reviewing the
reports of Psychologist #1 and Psychologist #2, the DOE Psychiatrist himself made clear he was no longer
committed to either his primary or secondary diagnosis, stating: “I would be willing to concede that the
diagnosis that I am most certain about would be the intermittent explosive disorder, which is also a
personality trait that says that you get easily provoked, getting into episodes of violence, but I’m even
willing to concede that if someone wanted to argue that she doesn’t have that, that she has an impulse
control disorder, and, you know, that there are two people -- two psychologists that at least think that’s
what her diagnosis is.” Tr. at 110. Accordingly, I will accept the diagnosis shared by Psychologist #1 and
Psychologist #1, and acquiesced in by the DOE Psychiatrist, of Impulse Control Disorder NOS. I now turn
to whether this diagnosis constitutes a mental condition that causes a significant defect in the individual’s
judgment and reliability.

B. Judgment and Reliability

Although the DOE Psychiatrist accepts the diagnosis of Impulse Control Disorder NOS, concurred in by
Psychologist #1 and Psychologist #2, he maintained at hearing that this still is a mental condition that
causes a significant defect in the individual’s judgment and reliability. Tr. at 93, 110. Noting that the DOE
security regulations do not contain a definition of “significant,” the DOE Psychiatrist stated that there are
specifically two reasons for his opinion that the individual does have a “significant” defect in judgment
and reliability: first, because the individual has an unstable temperament that is unsuitable for a job in
which she will carry an automatic weapon(9) and, second, because he believes that the individual is
dishonest. Tr. at 46-47, 110. On both points, however, I find that the opinion of the DOE Psychiatrist is
contradicted by other expert testimony and is unsustainable.

First, in gauging the severity of the individual’s Impulse Control Disorder, I must attach greater weight to
the testimony of the Psychologist #1 who determined the diagnosis based upon his analysis and testing,
and to Psychologist #2 who endorsed the diagnosis in her report, rather than to the assessment of the DOE
Psychiatrist who only retreated to the diagnosis at the hearing. In rendering the diagnosis in his report,
Psychologist #1 was duly cognizant of the individual’s employment requirements and concluded that the
individual is “a responsible individual with stable emotional functioning [and, t]here is no indication of
psychopathology or emotional problems which could reasonably be predicted to interfere with her
intended duties as a security officer.” Exh. B at 4. In his hearing testimony, Psychologist #1 explained that
Impulse Control Disorder is a diagnosis that is typically assigned to “adolescents who are acting out during
their adolescent rebellion period” and sometimes “become easily enraged and can evidence poor impulse
control and violent behavior.” Tr. at 278. In the case of the individual, Psychologist #1 stated that her
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Impulse Control Disorder was “specifically related to her family relationships, but in terms of the way this
impulse control disorder may impact her performance on the job [it] is minimal . . . she has the ego
strength to modulate her impulses well on job.” Tr. at 280-81.(10) Psychologist #1 had no reservations
based upon the fact that the individual would be required to carry a gun on the job. Tr. at 285-86.

Psychologist #2 is convinced that the individual’s Impulse Control Disorder is now merely residual and
poses no danger with respect to the individual carrying a gun as part of her job functioning. Tr. at 119-
20.(11) In the view of Psychologist #2, the Impulse Control Disorder is the proper diagnosis for explaining
the individual’s behavior in the past but now the individual has matured into a responsible individual and
has moved beyond the male relationships that caused her difficulties in the past. Tr. at 120. According to
Psychologist #2: “I gave her that diagnosis to really describe the past behavior, . . . I don’t necessarily see
the symptoms of that at this time, and I’m not sure that there have been any symptoms of that for about
the last three years. . . . That was a developmental issue when she was younger, . . . that she’s worked her
way out of, that she’s outgrown.” Tr. at 136.(12) This testimony supports Psychologist #2's assertion in
her report that “[a]t this point, [the individual] has been highly responsible in all aspects of her life.” Exh.
A at 4. Having considered the combined testimony of Psychologist #1 and Psychologist #2, I cannot
accept the DOE Psychiatrist’s premise that the Impulse Control Disorder must be deemed to constitute a
“significant” defect in judgment and reliability on the basis that the individual will carry a firearm in
performance of her job duties.

Finally, I find even less support for the DOE Psychiatrist’s belief that the individual’s mental condition
portends a “significant” defect in her judgment and reliability because she is dishonest. According to the
DOE Psychiatrist, the individual was “vague and evasive in [answering] a lot of my questions.” Tr. at 76.
However, I find the DOE Psychiatrist’s assessment that the individual is “dishonest” a uniquely singular
view. Psychologist #1 found the individual “very open about her background and the problems that she’s
had,” Tr. at 277, and stated that in taking the psychological tests he administered “she went into the tests
with an honest test-taking attitude.” Tr. at 282. In her report, Psychologist #2 reported that “[the
individual] has not withheld any information and has been forthcoming,” Exh. A at 4, and confirmed at
the hearing when questioned about the individual’s honesty that “I did not get any kind of defensiveness
that [the DOE Psychiatrist] saw.” Tr. at 132. The Personnel Security Specialist testified that during her PSI
“[the individual] appeared to be speaking honestly and from the heart in the things that we talked about.”
Tr. at 36. I myself share the impression of the Personnel Security Specialist. During her hearing testimony,
I found the individual to be direct, candid and sincere.(13)

III. Conclusion

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. § 710.8(h) in denying
the individual an access authorization, having received the diagnosis of a board-certified psychiatrist that
the individual has a “mental condition of a nature which, . . . causes, or may cause, a significant defect in
judgment or reliability.” However, I have determined that ample evidence exists and has been presented to
overcome DOE Security’s concerns. While the individual has a mental condition, I find that such mental
condition is residual and diminishing, to the degree that such mental condition is not of a nature at this
time that it causes or may cause a significant defect in the individual’s judgment and reliability. I therefore
find that granting the individual an access authorization would not endanger the common defense and
security and would be consistent with the national interest. Accordingly, I find that the individual should
be granted an access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
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files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: December 9, 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance.

(2)The hearing was delayed, first at the request of the individual to afford her an opportunity to retain
counsel, and then again due to the unavailability of the DOE Psychiatrist who was out of the country.
Ultimately, the hearing was convened on October 13, 1999. However, it became necessary to continue the
hearing on November 4, 1999, in order to receive the testimony of two of the individual’s witnesses,
Psychologist #2 and the individual’s cousin. The record was finally closed on December 2, 1999, with the
filing of a closing statement by counsel for the individual.

(3)I note that in DOE cases involving persons found to have been properly diagnosed with Antisocial
Personality Disorder, the mental condition typically has revealed itself in many ways. For instance in
Personnel Security Hearing, Case No. VSO-0073, 25 DOE ¶ 82,794 (1996), the individual had left a trail
of unpaid bills, was delinquent on state and federal taxes, had been caught stealing on separate occasions,
repeatedly told lies about his background and was duplicitous in his business dealings. In the present case,
I must concur with Psychologist #2 based upon the record that these kinds of aberrant behavior are not
present in the individual’s life.

(4)In the succeeding section, I consider the DOE Psychiatrist’s assessment that the individual is dishonest.
As there explained, I find this assessment to be highly subjective and unsupported by the record.

(5)Outside of the domestic altercations with Companion #1 and Companion #2, the sole reported incident
is a fight that the individual had with the ex-girlfriend of Companion #2 in 1995. This incident, standing
alone, could hardly be deemed to constitute a “pattern.” Moreover, I find the individual’s account of the
fight with the ex-girlfriend to be credible, and consistent with her description of the circumstances of the
fight during her PSI. See Tr. at 247-57; Exh. 5 at 107-14. The individual appears to be genuine in
expressing her regret for the incident, and knows now that she should not have tried to resolve things with
the ex- girlfriend at that time. Tr. at 257. Finally, I note that while the ex-girlfriend initially filed charges
stating that the individual started the fight, the ex-girlfriend later refused to sign the complaint.

file:///cases/security/vso0073.htm
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(6)Interestingly, the individual’s Counseling Center records state that the individual received treatment “as
a victim of domestic violence.” Exh. C.

(7)The individual’s response to these threats was typically a responsible, prudent one. The various police
reports and court orders (restraining orders against Companion #1) contained in the record show that the
individual phoned the police seeking protection. See Exh. 7 at 2-8. Witnesses at the hearing verified the
individual’s account of Companion #2's jealousy and volatile temper, including the individual’s account of
the incident in October 1997 when Companion #2 slammed the individual’s head against a towel rack. Tr.
at 204-05, 293. In that incident, the individual’s cousin who lived with them at the time, testified that
Companion #2 became abruptly enraged because he thought the individual was not listening to him but
was attentively watching a “cute guy on TV.” Tr. at 293. Two of the individual’s co-workers (including a
XXXX XXXX training instructor) recounted separate occurrences of bizarre behavior exhibited by
Companion #2 when over the telephone he accused them without warning or basis of having an affair with
the individual and threatened them with physical violence. Tr. at 144, 192-93. The XXXX XXXX training
instructor, for instance, stated that he had telephoned the individual simply to make an inquiry about a
babysitting opportunity on behalf of his 15-year old daughter.

(8)While Psychologist #1 did not review the report of the DOE Psychiatrist, he testified that the MMPI test
he administered picked up no indications of Antisocial Personality Disorder, while confirming that the test
results were “reliable” and “valid.” Tr. at 282.

(9)It might be argued that under the security regulations, the firearms requirement goes to the very nature
of the XXXXXXXXXXXX XXX and is therefore a matter inappropriate for my consideration in
determining her eligibility for a security clearance. Section 710.27(b) states that in rendering an Opinion
on eligibility to hold an access authorization: “Possible impact of the loss of the individual’s access
authorization upon the DOE program shall not be considered by the Hearing Officer.” Nonetheless, I will
consider the firearms requirement in view of the importance attached to it by the DOE Psychiatrist.

(10)Psychologist #1's opinion regarding the individual’s job functioning was confirmed by the testimony
of the Supervisor, and fellow XXXX XXXX members including her XXXXXXXXXX and training
instructor, who uniformly described the individual as friendly and outgoing, and highly respected for her
dedication and commitment. See Tr. at 24-27, 144-45, 159-61, 172-73, 187-88. None of these individuals
(some of whom socialize with her) had observed any behavior on the part of the individual that would lead
them to question her judgment or reliability; nor had they observed any impulsive behavior on her part or
seen her lose control of her temper. I found interesting the testimony of the individual’s XXXX XXXX
instructor who stated that over the eight weeks of rigorous training, candidates are intentionally placed in
high stress situations and the stress is even higher for females, but he “never saw where [the individual]
lost control of her situations.” Tr. at 187. The instructor and each of the XXXX XXXX members further
testified that they would not hesitate having the individual carrying a gun next to them as a member of
their team.

(11)Psychologist #2 is familiar with the requirements of DOE security. Psychologist #2 testified that she
performs quality assurance reviews for DOE contractor psychologists who conduct examinations for
individuals seeking accelerated clearances under DOE’s PAP program (10 C.F.R. Part 711). See Tr. at
114-15.

(12)Psychologist #1 noted that Impulse Control Disorder is a diagnostic category primarily used with
adolescents and is rarely seen in mature adults. He therefore not only stated that the individual has become
more stable but predicted that she will continue to become more stable in her personal relationships. Tr. at
288. Psychologist #2 believes that the 14 weekly domestic violence counseling sessions the individual
received at the Counseling Center contributed significantly to the stability the individual has now achieved.
Tr. at 125.

(13)The individual’s friends and co-workers also attested to her honesty and truthfulness. E.g. Tr. at 205.
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The individual’s XXXX XXXX XXXXXXXXXX praised the individual’s character in honoring her work
commitments without taking privileges even when others did, stating that “she played by the book.” Tr. at
162.
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Case No. VSO-0281 (H.O. Goldstein November 2,
1999)

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

November 2, 1999

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 8, 1999

Case Number: VSO-0281

A Department of Energy Operations Office (the DOE office) suspended the access authorization of XXX
XXX XXX (hereinafter referred to as "the individual") under the regulations set forth at 10 C.F.R. Part
710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."(1)As explained below, I find in this Opinion, on the basis of the evidence and
testimony presented in this proceeding, that the individual’s access authorization should not be restored.

I. Background

On April 30, 1999, the DOE office issued a Notification Letter informing the individual that his access
authorization had been suspended because information in the possession of the DOE created substantial
doubt concerning his eligibility. In that Notification Letter, the DOE office stated that this information
falls within the purview of four of the criteria set forth in 10 C.F.R. § 710.8, subsections 710.8(f), (h), (j)
and (l).(2)

First, the DOE office invoked 10 C.F.R. § 710.8(f) (Criterion F) on the basis that the individual
“misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire
[PSQ], a Questionnaire for Sensitive Positions [QSP], a personnel qualifications statement, a personnel
security interview [PSI], written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization, or proceedings conducted
pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f). The DOE specified various alleged
falsifications involving the following instances: the failure to list criminal charges and an instance of
marijuana use, and his statements regarding the circumstances of his alcohol use, 1987 battery charge and
1995 driving while under the influence (DUI) charge.

Second, the DOE office invoked 10 C.F.R. § 710.8(h) (Criterion H) on the basis that the individual has
"[a]n illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist . . .
causes, or may cause, a significant defect in judgment or reliability." 10 C.F.R. § 710.8(h). In this regard,
the Notification Letter specified that the individual was referred to a DOE consultant psychiatrist, who
performed a psychiatric evaluation of the individual. In his September 10, 1998 report of this evaluation,
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the DOE consultant psychiatrist diagnosed the individual with a number of psychiatric conditions,
including alcohol abuse disorder (with suspected alcohol dependency problem). Further, the DOE
consultant psychiatrist diagnosed the individual with anxiety and phobic neurosis and mixed depression-
anxiety disorder. He also diagnosed him as having a personality disorder, mixed-type, not otherwise
specified, with obsessive compulsive personality features, avoidant personality traits and the potential for
histrionic personality reactivity. All of these diagnoses led to the DOE consultant psychiatrist’s ultimate
opinion that the individual has a mental condition which “may cause a significant defect in judgment and
reliability.”

Third, the DOE office invoked 10 C.F.R. § 710.8(j) (Criterion J) on the basis that the individual has “been,
or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol
abuse.” The DOE office noted the DOE consultant psychiatrist’s finding listed above brings him within the
terms of this criterion.

Fourth, the DOE office invoked 10 C.F.R. § 710.8(l) (Criterion L) on the basis of its finding that the
individual has "[e]ngaged in . . . unusual conduct or is subject to circumstances which tend to show that he
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the best
interests of the national security." In this regard, the Notification Letter specified the following: his
statements about a DUI arrest and a battery arrest indicating that in the DOE office’s opinion he did not
take these arrests seriously, and his stated intention to continue drinking despite his “long history of
alcohol use and closely linked legal and social problems.” (3)

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA), the individual requested a
hearing in this matter. 10 C.F.R. § 710.21(b). At the hearing, the DOE Counsel called three witnesses: the
DOE consultant psychiatrist, the DOE security specialist, and the individual. The individual called eight
witnesses in addition to himself: his wife, the local prosecutor responsible for disposition of the 1995 DUI
charge, a neuropsychologist, his supervisor, three people who are both colleagues (or former colleagues)
and friends of the individual, and a person who is a former colleague as well as the individual’s father-in-
law. The transcript taken at the hearing shall be hereinafter cited as "Tr." Various documents that were
submitted by the DOE Counsel and the individual during this proceeding constitute exhibits and shall be
cited respectively as "DOE Ex." and “Indiv. Ex.”

II. Findings of Fact and Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 (1996). In this type of case, we apply a
different standard, one designed to protect national security interests. A hearing in this type of proceeding
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has identified derogatory information raising
security concerns, the burden is on the individual to come forward at the hearing with evidence to convince
the DOE that granting access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of access authorization. SeeDepartment of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of access authorizations indicates "that security determinations should err, if they must, on the
side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the
issuance of access authorization). Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security issues. Personnel Security Hearing (Case
No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).
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I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing. In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct; the
voluntariness of the participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant and material
factors. After due deliberation, it is my opinion that the individual’s access authorization should not be
restored since I am unable to conclude that such a restoration would not endanger the common defense and
security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

A. Criterion F, Falsification

The DOE security program is based on trust, and when a person breaches that trust by misrepresenting,
falsifying, or omitting information during the access authorization process, it is difficult for the DOE to
trust that person. See Personnel Security Hearing (Case No. VSO-0099), 26 DOE ¶ 82,759 (1996),
(affirmed by OSA, 1996). The DOE must rely on persons who are granted access authorization to be
honest and truthful; this important principle underlies the criterion set forth in 10 C.F.R. § 710.8(f). See
Personnel Security Hearing (Case No. VSO-0121), 26 DOE ¶ 82,775 (1996), aff’d, Personnel Security
Review, 26 DOE ¶ 83,014 (1997), (affirmed by OSA, 1997).

In the Notification Letter, the DOE office stated that the individual failed to list on a 1976 PSQ that the
U.S. Army had court martialed him in 1957 for sleeping on duty. Second, on a 1986 PSQ, he failed to list
a 1973 criminal charge for gambling. Third, on a 1988 PSQ, the individual stated that a 1987 battery
charge was a citizen’s arrest and that he paid a $50 fine. The DOE office noted that this was not a citizen’s
arrest and that the individual was convicted of the charge. Fourth, the individual did not list an admitted
1972 use of marijuana on 1986 and 1988 PSQs. Fifth, the DOE office said that because the individual had
given significantly differing answers about the amount, patterns of consumption and effects of his alcohol
consumption during a 1998 Office of Personnel Management (OPM) investigation, two PSIs and his
interview with the DOE psychiatrist, he had misrepresented this information. Finally, the DOE office
noted that the individual’s accounts of his 1987 battery charge and a 1995 DUI charge significantly
differed from the descriptions of the incidents listed in the police reports.

The individual’s overall response was that none of these instances consisted of deliberate or significant
falsifications. Specifically, he said that he failed to list the court martial because he did not consider the
court martial to be an arrest. He noted that although the 1976 PSQ did not mention courts martial
specifically, the 1986 PSQ did, and he listed it on the 1986 form. Tr. at 474-75. He also said that he had
mentioned this incident in personnel security interviews.(4) Tr. at 475. The individual did not give a
reason at the hearing for failing to list the gambling charge on his 1986 and 1988 PSQs, except to note that
it had been dismissed. He listed this arrest on his 1976 PSQ and mentioned this arrest in personnel
security interviews. Tr. at 475. He said that he thought the 1987 charge was a citizen’s arrest since the
alleged victim in the incident held him until the police arrived. Tr. at 497-98.(5) He said that he did not
list the marijuana use because the 1986 PSQ asked whether he had ever been a “user” of illegal drugs, and
he did not think that would include his one-time use in 1972. Tr. at 476-77. He further testified that he had
not misrepresented his alcohol use, but instead gave different answers at different times because his
patterns of use varied widely. Tr. at 489, 491.

He also disputed the accounts of the 1987 battery charge and the 1995 DUI arrest as listed in the police
reports and asserted that his accounts were the accurate ones. Tr. at 312-13, 465, 471.(6)Regarding the
battery charge, a dispute arose after a restaurant manager informed the individual that his credit card was
not an acceptable method of payment and that he could not go get cash. See DOE Ex. 3. Then, according
to the report, the individual grabbed the manager around the neck. After the manager broke away, the
individual hit the manager in the stomach and the individual was then arrested for battery. But according
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to the individual, he never grabbed the manager by the neck, he put his hand on the manager’s shoulders.
Further, the only time he touched the manager’s stomach was when he stuck or tapped the manager’s
stomach with the credit card the individual was trying to use. Tr. at 312-13, 465; see also 1995 PSI Tr. at
13-14.(7)

The individual also brought forward the testimony of six witnesses who describe him as trustworthy and
submitted documents in support of his good employment record. See Indiv. Ex. 1; Tr. at 361, 421, 446-
447, 450-51. One witness noted that the individual coped well in the past with extremely difficult personal
circumstances. Tr. at 361, 368. I am generally convinced that the individual has a good employment
record. It is clear that the individual’s witnesses believe him to be an honest and trustworthy person.
However, they did not appear to be aware of the extent of the issues and the details listed in the
Notification Letter, and their testimony does not outweigh my other findings, explained below, regarding
the individual’s honesty. See Tr. at 379-80, 440.

I find that some of the instances raised by the DOE office may not be significant or deliberate
falsifications, such as the precise details of his alcohol use pattern, details of the arrests, or failing to report
the 1973 gambling charge in 1986 after he had reported in 1976. However, I find that the individual has
still failed to mitigate the Criterion F concern. Even if I accepted all of his explanations regarding
discrepancies on his PSQs, I still conclude that the individual seems to have a general difficulty filling out
PSQs fully to the best of his ability, a difficulty which is not acceptable in clearance holders. I also find
that his explanation regarding the drug use question to be particularly troubling because it does not take
into account that the 1988 PSQ did not ask whether he had ever been a “user” of illegal drugs but instead
asked whether he had “ever used” illegal drugs. It seems clear that a reasonable, honest person would
know that one-time use is encompassed by the very broad 1988 question. See Tr. at 379-80 (testimony of
one of individual’s friends). I also do not find the individual’s account of the 1987 battery charge, for
which he pled guilty, to be credible. Given the divergent accounts of the incident, I simply cannot accept
the individual’s version without some corroboration of the event such as presenting the testimony of the
witnesses listed on the police report or his dinner companions.

Most importantly, the individual did not persuade me that he is an honest and forthright person. He
testified that in his view, the security process had gone awry in his case because his efforts to be fully
truthful had resulted in the suspension of his clearance. He testified that if he gets his clearance back, and
he is questioned again by a security specialist, “I would probably tend to minimize. I would probably tend
to tell half-truths if I did this again.” Tr. at 497.(8) This statement clearly establishes that the individual
does not possess the honesty, the willingness to fully cooperate with DOE security, or the trustworthiness
that DOE requires of its clearance holders. Overall, because of the self-serving nature and large number of
the discrepant answers, as well as his implausible explanations, I find that he has failed to resolve the
Criterion F concern.

B. Criterion J, Alcohol Use

In his September 10, 1998 report, the DOE consultant psychiatrist found that the individual abuses alcohol
and possibly is alcohol dependent. DOE Ex. 11 at 11; see 10 C.F.R. § 710.8(j). In that report, he noted that
the individual was difficult to evaluate because of his marked denial of an alcohol-use problem and his
confusing and inconsistent reporting regarding his alcohol use patterns, frequencies and amounts.

According to this report and the individual’s testimony at the hearing, the individual drank heavily in the
1950s, 1970s and early 1980s. In January 1995, after having consumed four or five beers over five hours,
he was arrested for DUI. See 1995 PSI Tr. at 8. His last admitted instance of driving under the influence
occurred in July 1998, when after consuming twelve to fifteen beers over four hours, he drove a short
distance over back roads at a public campground. See Ex. 11 at 7; 1998 PSI Tr. at 17 (individual states
that he drank only six to eight beers over four to five hours). According to the psychiatric report, the
individual drinks one or two beers after work, five to ten beers with business visitors once or twice a
month, and seven to ten beers while out to dinner about three times per month. Ex. 11 at 2, 7. He said in
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the 1995 PSI, “I consider myself having an alcohol problem all the time. I could probably fall off the edge
at any time, but I’ve been able to control it.” 1995 PSI Tr. at 18. But according to the 1998 psychiatric
report, the individual stated that he did not believe he had an alcohol use problem and did not intend to
change his pattern of alcohol use. These facts are sufficient to raise a concern on the part of the DOE
office of an alcohol use problem.

At the hearing, the DOE consultant psychiatrist explained why he believes that the individual meets the
criteria for alcohol abuse specified in the Diagnostic and Statistical Manual of Mental Disorders, Fourth
Edition (DSM-IV), published by the American Psychiatric Association. The DSM-IV provides the
following criteria for diagnosing types of substance abuse including alcohol abuse:

A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as
manifested by one (or more) of the following, occurring within a 12-month period:

(1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, or home
(e.g., repeated absences or poor work performance related to substance use; substance-related absences,
suspensions, or expulsions from school; neglect of children or household);

(2) recurrent substance use in situations in which it is physically hazardous (e.g., driving an automobile or
operating a machine when impaired by substance use);

(3) recurrent substance-related legal problems (e.g., arrests from substance-related disorderly conduct);
and

(4) continued substance use despite having persistent or recurrent social or interpersonal problems caused
or exacerbated by the effects of the substance (e.g., arguments with spouse about consequences of
intoxication, physical fights) . . . .

See DSM-IV at 182-83. In his testimony, the DOE consultant psychiatrist opined that the individual meets
Criterion 2, because he believes that the individual drove while intoxicated at least one time in addition to
the 1998 camping incident, some time in the last two years. See Tr. at 176-77. The DOE psychiatrist noted
his belief that this was a reasonable assumption based on the individual’s past history. Tr. at 219.(9)

The individual presented the testimony of a board-certified neuro-psychologist (the individual’s
psychologist). This psychologist did not treat the individual, but instead examined him for purposes of
evaluation. He did a mental status examination of the individual, reaching the same results as the DOE
psychiatrist, i.e., showing no overt problem. The individual’s psychologist also confirmed that the history
taken by the DOE psychiatrist was correct. Tr. at 240-41. He explained that he had carefully evaluated the
DOE psychiatrist’s report, as well as re-administering the MMPI test, which showed essentially the same
results as the earlier test. Tr. at 241.

The individual’s psychologist found no evidence of any current alcohol use problem and found many
problems with the ways the DOE psychiatrist evaluated testing data. Tr. at 27071; see generally Tr. at 242-
271. However, he acknowledged that if the individual did in fact drive while legally intoxicated more than
once in twelve months, he would be properly diagnosed under the DSM-IV as alcohol abusive. Tr. at 299-
99. But he strongly disagreed with the DOE psychiatrist that one can assume the existence of a second
drunk driving incident in twelve months in order to formulate a diagnosis of alcohol abuse. Tr. at 270,
299.

Even if I accept the view of the individual’s psychologist, after evaluating all the testimony on this issue, I
cannot find that the Criterion J concerns have been resolved. The testimony of the individual himself was
at best equivocal. Specifically, I asked the individual whether he had consumed the same amount of
alcohol over the same period of time as before his 1995 DUI (four or five beers over five hours) and
driven in the past five years. He was unable to assure me that he had not driven while legally intoxicated
recently, although he indicated that he has consumed less alcohol in the last five years than at other times
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in his life. Tr. at 522, 526. Most importantly, one of the individual’s witnesses indicated that the individual
has driven “numerous times” after having a few drinks. Tr. at 367. The individual’s wife also testified that
the individual will drive after having between two and four beers over five hours. Tr. at 375.(10)
Especially since he testified that he did not regret the 1995 DUI arrest, it is difficult to believe he has been
vigilant about not driving while legally intoxicated.(11) See Tr. at 471; 1995 PSI Tr. at 24.

Overall, the individual has not convinced me that he does not have an alcohol abuse problem. First, both
experts agree that if the individual drove while legally intoxicated more than once during a twelve-month
period, he would have an alcohol abuse problem. The record in this case establishes that one such incident
took place. The individual himself was not particularly sure that he did not drive while legally intoxicated
on other occasions. The other two witnesses certainly did not strongly support the individual on this issue.
Thus, I am left with virtually no evidence to support a finding that he does not drive while legally
intoxicated. Accordingly, I find that the individual has failed to resolve the Criterion J problem raised by
the DOE office.

C. Criterion H, Mental Disorders

In his September 10, 1998 report, the DOE consultant psychiatrist diagnosed the individual with a number
of mental disorders including alcohol abuse disorder (with suspected alcohol dependency problem).
Further, the DOE consultant psychiatrist diagnosed the individual with anxiety and phobic neurosis and
mixed depression-anxiety disorder. He also diagnosed him as having a personality disorder, mixed-type,
not otherwise specified, with obsessive compulsive personality features, avoidant personality traits and the
potential for histrionic personality reactivity. The DOE psychiatrist found that these disorders may cause a
significant defect in the individual’s judgment and reliability. See 10 C.F.R. § 710.8(h). However, at the
hearing, the DOE psychiatrist clarified that some of the diagnoses were only “suspected” and it is only the
alcohol abuse and personality disorder, mixed-type, not otherwise specified (if mixed with alcohol use) for
which he considered there to be enough evidence for him to make an actual diagnosis. Tr. at 208-210.
Therefore, I have chosen to analyze only those two diagnoses of which the DOE psychiatrist was
sufficiently confident.

I have already discussed above my finding that the DOE psychiatrist’s finding of an alcohol abuse
disorder to be sufficiently well-founded. Regarding his finding of a personality disorder, mixed-type, not
otherwise specified, I explain below my finding that the individual has resolved that concern.

The DOE psychiatrist testified that the individual meets the DSM-IV criteria for having a personality
disorder, mixed-type, not otherwise specified, with obsessive compulsive personality features, avoidant
personality traits and a potential for histrionic reactivity.(12) Tr. at 220; DOE Ex. 11. He explained that
the Millon test found the individual to have obsessive compulsive personality traits, and histrionic
personality features. Tr. at 128; see also DOE Ex. 11 at MMCI-III Section, p. 5. He added that although he
views the individual as being compulsive, and possibly obsessive, he is probably not histrionic. Tr. at 133,
209. He noted that because the Millon test showed a willingness to conform, and the individual is
continuing to consume alcohol, this combination could lead to the individual’s either disclosing classified
information or being subject to coercion. Tr. at 129. He also believes that the individual expressed much
denial in his Millon test answers, and that he was falsely trying to portray himself in a positive way. Tr. at
118, 121-24, 172, 214-15. Thus, this personality disorder diagnosis appeared to be heavily dependent on
the tests that the DOE psychiatrist had administered to the individual.

In contrast, the individual’s psychologist, after conducting the evaluation described above, did not believe
the individual to have any disorder or disease, or to show signs of any risk of impairment to his judgment
or reliability. Tr. at 273. In contrast to the DOE psychiatrist’s interpretation, the individual’s psychologist
strongly believed that the results obtained by the Millon test and the MMPI test, as well as a review of the
individual’s history, showed no evidence of a personality disorder or any other psychiatric disorder. Tr. at
241. This expert also testified that the MMPI results showed only that the individual is a conventional,
realistic person. Tr. at 252-53. Regarding the Millon test, although the individual’s psychologist agreed
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that the test showed prominent obsessive-compulsive personality characteristics, these were in the normal
range and fully expected of someone in the individual’s occupation. Tr. at 265-68.(13) He also believed
that the test only showed a normal degree of the test taker trying to make themselves look positive. Tr. at
266. He also explained why he believed the DOE psychiatrist had interpreted the tests incorrectly.(14)

Based on my analysis of this evidence and testimony, I must determine whether the individual has
resolved the concern raised by DOE. Overall, I believe that the individual’s expert was much more
persuasive, articulate and clear in his interpretation of the test results. He seemed much more
knowledgeable about the tests in general. In contrast, the DOE psychologist’s opinion on this issue,
seemed rather vague and very dependent on the tests. I was more convinced by the individual’s
psychologist’s interpretation. I therefore find that the individual has shown that the concern regarding the
personality disorder has been sufficiently resolved. However, because alcohol abuse is a mental condition
which in the opinion of a psychiatrist causes or may cause a significant defect in judgment or reliability, I
am unable to conclude that the individual has mitigated the Criterion H security concerns of the DOE.

D. Criterion L; Honesty, Trustworthiness and Reliability

The DOE office asserts that the individual has engaged in unusual conduct or is subject to circumstances
which tend to show that he is not honest, reliable or trustworthy, or which furnishes reason to believe that
he may be subject to pressure, coercion or exploitation. 10 C.F.R. § 710.8(l). Here, the DOE office
specified that the individual “expressed no remorse” regarding the 1995 DUI arrest and that the individual
had argued that because the breathalyser result was .13, he was only 1/300th over the legal limit and not
necessarily intoxicated.(15) The DOE office noted that regarding the 1987 battery, the individual laughed,
said that all he did was touch someone, and “implied that it was funny, rather than taking it seriously.”
Then, the DOE office stated that the individual revealed a long history of alcohol use and closely linked
legal and social problems. Further, he clearly indicated that he did not intend to stop drinking. This
history, the DOE office noted, included the following incidents: the 1957 court martial, his first wife’s
complaining about his drinking, his being told by a counselor in the 1970s that he had an addictive
personality, his showing up at that counselor’s office for one of the 1970s counseling sessions drunk and
being thrown out, his 1972 gambling arrest, his 1987 battery arrest and conviction, his admission that
drinking had made him “ornery” in the past and that he would often fight with his second wife after
drinking, his 1995 running of a red light and consequent DUI arrest, and continuing to drink and drive a
car including the admitted 1998 campground incident.

At the hearing, there was no substantial mitigating testimony other than that analyzed above and in fact,
the DOE office’s conclusions were supported by the testimony. The individual testified that he does not
regret the 1987 incident, even though he acknowledged that he had offensively touched the restaurant
manager in that case. Tr. at 314. Moreover, he does not have any remorse for the 1995 DUI incident since
he does not believe he was impaired that night. Tr. at 471. Therefore, it is impossible for me to find that
similar events are not likely to happen again. Moreover, while it is unclear whether all the incidents listed
by the DOE office were connected to alcohol use or even that they are relevant, I have found that the
individual has failed to show that he has not recently been driving while legally intoxicated. The evidence
he presented is insufficient to resolve the concerns created by the large amount of derogatory information
in the record with regard to his honesty, reliability and trustworthiness. I therefore find that the individual
has not sufficiently mitigated the Criterion L concern.

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. §§ 710.8(f), (h), (j) and (l) in
denying access authorization to the individual. It is my opinion that, within the meaning of those
provisions, the individual has: (1) deliberately misrepresented, falsified, or omitted significant information
from a PSQ, QSP, PSI and written and oral statements made in response to official inquiry on a matter
that is relevant to a determination regarding eligibility for DOE access authorization, and proceedings
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conducted pursuant to 10 C.F.R. § 710.20 through § 710.31; (2) been diagnosed with a mental condition of
a nature which causes, or may cause, a significant defect in judgment or reliability; (3) been diagnosed as
alcohol abusive without adequate evidence of reformation or rehabilitation; and (4) engaged in unusual
conduct which tends to show that he is not honest, reliable, or trustworthy or which furnishes reason to
believe that he may be subject to pressure, coercion or exploitation. The individual has failed to present
adequate evidence to mitigate or resolve the security concerns of DOE. In view of these criteria and the
record before me, I cannot find that restoring access authorization to the individual would not endanger the
common defense and security and would be consistent with the national interest. Accordingly, I find that
access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Dawn L. Goldstein

Hearing Officer

Office of Hearings and Appeals

Date: November 2, 1999

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)This Notification Letter was amended in a letter received June 25, 1999. All other references in this
Opinion are to the Notification Letter as amended.

(3)The individual argued at the hearing that the DOE office made several factual mistakes within the
Notification Letter, such as describing the individual as drinking during the 1957 incident which led to his
court-martial, when it had no evidence to support such an assertion, and that the 1987 battery charge had
gone to trial, when in fact it had resulted in a guilty plea. These mistakes are insignificant compared to the
unchallenged portion of the record, and have been given no weight in my analysis.

(4)He did not however show whether he disclosed this incident to security authorities, or whether security
authorities had found the court martial record and then discussed it with him.
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(5)This definition of a citizen’s arrest appeared to be supported by a local prosecutor who testified. Tr. at
235-36.

(6)The individual brought forward the testimony of the local prosecutor responsible for the charging
decision made for the individual’s 1995 DUI. That prosecutor explained that the breathalyser results in that
case were .12/.13. At that time, the state’s legal limit for intoxication was .10, but the breathalyser was
only accurate to within .02 or .03. Therefore, because the individual’s real results could have been as little
as .09, below the legal limit, (or as high as .16), he chose to allow the individual to plead guilty to the
reduced charge of inattentive driving. Tr. at 227-28, 232. Given that the individual’s blood alcohol range
was between .09 and .16, there is a reasonable concern that the individual was driving while intoxicated.

(7)Although he had had two or three drinks that night, he does not believe that alcohol affected his
behavior in any way. See Tr. at 465; 1998 PSI Tr. at 6; 1995 PSI Tr. at 15.

(8)I considered whether the individual might have said this statement purely out of anger or sarcasm.
However, when asked again about this statement, he did not deny that he would minimize and tell half-
truths. In fact, he said, “I said I might do that.” Tr. at 509.

(9)In reaching this diagnosis, the DOE psychiatrist also used several psychological tests including the
MMPI, the Millon, the MAST, and others. The individual’s psychologist strongly believed that the DOE
psychiatrist had incorrectly interpreted these tests. I am not giving these tests any weight under Criterion J
because they were not necessary to my ultimate resolution of this matter.

(10)However, she also testified, somewhat contradictorily, that she did not recall her husband driving after
having consumed four or five beers over five hours. Tr. at 404, 406-07. But as shown by the 1998 camping
incident, the individual’s wife has not necessarily been with him all the times he has consumed a great
deal of alcohol.

(11)I also note that the state where the individual lives has a lower threshold for intoxication than it did in
1995. Tr. at 232. Thus, the individual could drink less than he did the night of his 1995 DUI, and still be
legally intoxicated.

(12)The DSM-IV defines histrionic behavior as characterized by excessive emotionality and attention
seeking. DSM-IV at 655-658.

(13)Further, he also noted that just because the test shows that someone has certain personality traits, that
is very different from diagnosing a personality disorder. Disorders should manifest themselves in clinical
distress and by causing problems in major roles in a person’s life, of which he did not see any evidence.
Tr. at 268.

(14)The individual’s psychologist said that the DOE psychiatrist had interpreted one set of scales on the
MMPI that could be affected by the responses on one or two questions (out of 567) on the test. Tr. at 254-
258. However, the manual for the test explains that if scales known as clinical scales are all in the normal
range, then more detailed scales, such as the ones the DOE psychiatrist looked at, should not be
interpreted as the DOE psychiatrist did, because the results are statistically unstable. Id. The expert also
testified that even if one adjusted the results of the Millon to account for the denial and manipulation that
the DOE psychiatrist thought he saw, the results still did not indicate any pathological distress. Tr. at 295.

(15)Thus, the DOE office was noting that mathematically, the individual was incorrect. If the result was
.13, he was 1/3 or 30 percent over the legal limit.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

November 9, 1999

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: July 1, 1999

Case Number: VSO-0283

A Department of Energy Operations Office (the DOE office) suspended the access authorization of XXX
XXX XXX (hereinafter referred to as "the individual") under the regulations set forth at 10 C.F.R. Part
710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."(1)As explained below, I find in this Opinion, on the basis of the evidence and
testimony presented in this proceeding, that the individual’s access authorization should not be restored.

I. Background

On May 27, 1999, the DOE office issued a Notification Letter informing the individual that his access
authorization had been suspended because information in the possession of the DOE created substantial
doubt concerning his eligibility. In that Notification Letter, the DOE office stated that this information
falls within the purview of two of the criteria set forth in 10 C.F.R. § 710.8, subsections 710.8(k) and (l).

First, the DOE office invoked 10 C.F.R. § 710.8(k) (Criterion K) on the basis of information indicating
that the individual trafficked in, sold, transferred, possessed, used or experimented with a drug listed in the
schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances Act of
1970. See 10 C.F.R. § 710.8(k). Specifically, the DOE office stated

that the individual had tested positive for cocaine during a urine drug test and then admitted that he had
used cocaine once.

Second, the DOE office invoked 10 C.F.R. § 710.8(l) (Criterion L) on the basis of its finding that the
individual has "[e]ngaged in . . . unusual conduct or is subject to circumstances which tend to show that he
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the best
interests of the national security." In this regard, the Notification Letter stated that the individual used had
cocaine despite his awareness of both his employer’s drug use policy and the potential loss of his
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clearance.

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA), the individual requested a
hearing in this matter. 10 C.F.R. § 710.21(b). At the hearing, the DOE Counsel called one witness, the
DOE security specialist. The individual testified on his own behalf and called seven other witnesses: two
of his sisters, his ex-wife, two employees of the Employee Assistance Program, a former colleague and
friend, and a long-time friend. The transcript taken at the hearing shall be hereinafter cited as "Tr." The
personnel security interview that was conducted soon after the individual tested positive for illegal drugs
shall be cited as “PSI Tr.” Various documents that were submitted by the DOE Counsel and the individual
during this proceeding constitute exhibits and shall be cited respectively as "DOE Ex." and “Indiv. Ex.”

II. Findings of Fact and Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 (1996). In this type of case, we apply a
different standard, one designed to protect national security interests. A hearing in this type of proceeding
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has identified derogatory information raising
security concerns, the burden is on the individual to come forward at the hearing with evidence to convince
the DOE that granting access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of access authorization. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of access authorizations indicates "that security determinations should err, if they must, on the
side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the
issuance of access authorization). Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security issues. Personnel Security Hearing (Case
No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing. In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct; the
voluntariness of the participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant and material
factors. After due deliberation, it is my opinion that the individual’s access authorization should not be
restored since I am unable to conclude that such a restoration would not endanger the common defense and
security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

A. Criterion K

The individual’s positive drug test for cocaine constitutes derogatory information raising a security
concern by DOE office under Criterion K. In order to mitigate the security concern associated with the use
of illegal drugs, the individual maintains that his use of cocaine was an isolated event. These contentions
of a one-time use, if true, tend to mitigate the seriousness of the occurrence. The one- time use contention
relates to the mitigating factors of the nature, extent and seriousness of the conduct, the circumstances
surrounding the conduct, the frequency of the conduct and the motivation for the conduct. In this regard,
in these administrative review proceedings, a security concern created by involvement with illegal drugs
within the previous 12 months may be mitigated if it was an isolated incident or an infrequent enough
event as to warrant acceptance of the individual’s assertion that he will not be involved with drugs while
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holding a DOE access authorization. Personnel Security Hearing (VSO-0116), 26 DOE ¶ 82,765 (1997).

However, as an initial matter, I am skeptical about the individual's assertion here that his drug use was a
one-time event. A one-time drug use, followed one day later by a random drug test, while not
inconceivable, is in my view, unlikely. See Personnel Security Hearing (Case No. VSO-0094), 26 DOE ¶
82,753 at 85,515 (1996); see also Tr. at 17-18. This is especially true in the individual’s case in which this
was only his third drug test in two years. PSI Tr. at 46. I am thus not inclined to accept the individual's
assertion that this use was a single event, absent convincing corroboration.

The individual testified that at the time he used cocaine, he was under a great deal of stress and depressed
because his divorce had just been finalized one week before. Tr. at 52-53. See generally Indiv. Ex. J
(3/2/99 report). One sister confirmed that the divorce had made him stressed, tired and anxious, and the
other sister confirmed that he was visibly stressed at that time. Tr. at 32-33, 161. His old high school
friend described him as being distraught and uneasy. Tr. at 144. Also, his ex- wife had not been helping
him with the housework, cooking and the care of their three children. PSI Tr. at 16; Tr. at 77 (testimony of
ex-wife). The individual explained that either his mother or his wife had always done all of the housework
and cooking, so he had never learned to do these things. Tr. at 52, 57. His children also had difficulty in
dealing with the divorce. Tr. at 37, 40-41, 52, 156. The individual testified that he responded to the divorce
by focusing more on his children and isolating himself from his other family members. Tr. at 48-49. Both
sisters confirmed that although they are members of a large family, almost all of whom are in the
immediate area, the siblings do not tend to go to each other with personal problems and do not step in to
help until asked. Tr. at 43-44, 157-58. In one sister’s opinion, the individual also may have withdrawn
from his family because he might have felt that the women in his family were siding with his ex-wife over
divorce issues. Tr. at 159.

In February 1999, the individual took the day off to catch up on cooking, cleaning, and laundry and later
decided to go to a bar that he had been to three times previously. Tr. at 59. At the bar, he spotted a person
whom he had seen there once before, but with whom he had not spoken. He talked with the person for a
few hours and drank four or five beers over five hours. PSI Tr. at 16. The person offered him some free
powder cocaine. Because the individual was feeling so depressed and thought the cocaine would make him
feel better, he agreed. Tr. at 53. He snorted the cocaine, but did not feel any effect. Then, after two or three
minutes, he drove home. Tr. at 53. He stated that he has never before or since used any illegal drug. Nor
does he associate with anyone who uses illegal drugs. Tr. at 54.

In order to support his contention of one-time use that is not likely to recur, the individual presented the
testimony of a licensed psychologist and a social worker who are employed in the Employee Assistance
Program (EAP) at the individual’s workplace. Tr. at 85, 107. The individual had attended some counseling
sessions prior to his positive drug test, and after the positive test, he was evaluated by that program. The
social worker testified that based on his evaluation of the individual, he believed the cocaine use to have
been a one-time lapse in judgment for which no rehabilitation program was necessary. Tr. at 90-94; see
also Indiv. Ex. D (letter from Medical Director of EAP concurring in this assessment). The social worker
thought it was an isolated incident because the individual had not been arrested, did not have significant
absenteeism, and seemed to have no problems with his work performance. Tr. at 84. In addition, the social
worker looked at the individual’s credibility, his previous history and his family history. The psychologist
also believed that his risk of relapse was very low, and that his chance of using cocaine again is no larger
than if he had never used drugs. Tr. at 123. The EAP witnesses testified that the individual volunteered to
be drug tested after the positive result, and all of his tests to date have been negative. Indiv. Ex. G.

To further support the contention that he had only used cocaine on one occasion, the individual brought
forward five witnesses including two of his sisters, his ex-wife, an old friend from high school, and a
former co-worker and friend who had known him for 15 years. Based on their long-time acquaintance
with him, they all testified that they did not believe that he had used cocaine more than once. See, e.g., Tr.
at 75. One friend noted that he is a pharmacist and trained to recognize the signs of drug use, and he had
not seen any such signs. Tr. at 138. The witnesses testified that they believed the stress of the divorce,
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children and household duties had brought about this one-time lapse in judgment. Each of these witnesses
has had significant social contacts with the individual for a number of years. Based on their broad
knowledge of the individual’s lifestyle, they expressed surprise about the individual’s positive drug test,
but certainty that he will not use drugs again. His former colleague was sure that if the individual is
offered drugs again, he will turn them down. Tr. at 142.

In order to find that Criterion K security concerns have been mitigated, I must have more than the
individual’s own assertions that he will have no further involvement with illegal drugs while holding a
security clearance. See Personnel Security Hearing (VSO-0116), 26 DOE ¶ 82,765 at 85,605. As stated
above, the individual testified that he did not enter any drug counseling program because the EAP did not
think he needed to do so. Nevertheless, the individual made a new commitment to attend more church
classes to help him cope with the stresses of single fatherhood and has begun taking college classes. Tr. at
47, 50, 55. He is also spending more time with his children. He believes that he now has a strong “safety
net” of support in his church and his family. Tr. at 55, 70. Although he had attended some EAP counseling
and some church classes prior to the positive drug test, he feels that he is better equipped to handle stress
now since he has become more religious and closer to his family. Tr. at 66; see PSI Tr. at 21.

The individual’s sister testified that his family has helped him take steps to relieve the stressors that
brought on the cocaine use. She, and other family members, have been teaching him how to take care of
the house and his three children. Tr. at 35. His sister confirmed that he is now more willing to ask for help.
Tr. at 45. His other sister stated that he is now back to his old “happy-go-lucky” self and his old high
school friend stated that he is now more stable. Tr. at 145, 161. In addition, he has been able to organize
his time better and his children are helping him with the housework. Tr. at 32-33, 35, 42, 55. The children
appear to be handling the divorce better. Tr. at 65. He also decreased his drinking to one or two beers, and
this was confirmed by his old high school friend’s testimony. Tr. at 68, 149. He also testified that since he
signed an agreement with his employer that he will be fired if he flunks another drug test, he is sure that
he will never use illegal drugs again. Tr. at 71.

This mitigating evidence is in the individual’s favor. The individual’s witnesses, including his ex- wife,
were all quite convincing in their testimony that they had never known the individual to use cocaine. Their
familiarity with the individual’s overall life-style and their long-term contacts with him indicate that this
individual is not currently a chronic user of cocaine. Moreover, the EAP testified that based on their
records, the individual was not a chronic substance abuser. In view of the above, I find that the individual
is not a chronic cocaine user.

However, the individual’s showing that he is not a chronic cocaine user is not sufficient to fully mitigate
the Criterion K charge. The individual asserts a one-time use of cocaine that did not take place in either
his current home or work environment. It occurred when the individual was alone with a new
acquaintance. Thus, the testimony of these witnesses, while convincing as to the individual’s habits in his
usual home and work environment, does not corroborate his testimony regarding this new person. These
witnesses had no direct knowledge of the circumstances under which the individual used the cocaine. In
my view, the testimony of these witnesses alone did not adequately support the individual’s claim of the
circumstances surrounding the drug use. In order to find mitigation based on a one-time drug use, I must
receive appropriate evidence to show that the circumstances surrounding the drug use described by the
individual are true. Personnel Security Hearing (VSO-0094), 26 DOE ¶ 82,753 at 85,515 (1996). In this
case, the individual has brought forth no evidence to support his version of the night of his drug use.

From the outset in this proceeding, I impressed upon the individual the importance of bringing forth
witnesses who would be able to lend support to his allegations, most importantly, the cocaine provider, or
at least a bartender who either might have seen them together or could perhaps identify the person. See
Records of Telephone Conversations between the individual and the Hearing Officer (July 12 and August
30, 1999); Record of Prehearing Telephone Conference (September 1, 1999). Nevertheless, the individual
waited until a mere two days before the hearing to go to the bar to try to find these people. Indiv. Ex. E;
Tr. at 67. This attempt was unsuccessful. Accordingly, the hearing was held without these important

file:///cases/security/vso0116.htm
file:///cases/security/vso0094.htm


Case No. VSO-0283 (H.O. Goldstein November 9, 1999)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0283.htm[11/29/2012 1:34:55 PM]

corroborating witnesses.

I find that the individual did not diligently try to obtain this necessary testimony. The unavailability of key
witnesses leaves a significant deficiency in the record The individual’s lack of diligence undermines his
credibility as to his version of the circumstances surrounding his cocaine use. There are also other reasons
I am not persuaded that he has been completely candid in this proceeding regarding the circumstances of
his drug use.(2) Based on the foregoing, I find that the individual has failed to substantiate his claim that
his use of cocaine was an isolated occurrence.

Furthermore, even assuming that I believed that the individual only used cocaine once, I would still be
concerned with the decisions the individual made. He chose to drive home that night two minutes after
consuming cocaine for the first time and despite having consumed several drinks of alcohol. See Tr. at 53,
60. Even though he asserts that he felt nothing from the cocaine, he had no way of knowing when any
effect would start and what effect it would cause. The individual could not have even been sure that it was
cocaine and not something even more dangerous. Tr. at 56.

Moreover, the individual has not sufficiently convinced me that this type of behavior would never happen
again. The individual was in counseling at the EAP program and in church classes at the time he used
cocaine. This creates the issue of whether the individual, when faced with difficulties in the future, will
turn to readily available support systems such as EAP, his family or his church, or whether he will use
poor judgment to make some other choice. Although there was testimony that he is now more willing to
ask for help, I did not feel that the individual was completely forthcoming in either the PSI or the hearing
about the stressors which apparently led to his cocaine use. See Tr. at 129; PSI Tr. at 56. While it is
possible he has changed, there has been an insufficient period of time to determine whether that is truly
the case. The mitigating information presented by the individual does not outweigh his failure to even
diligently try to corroborate his story, poor judgment displayed that night and failure to convince me that
such actions could not recur. Therefore, the individual has not proven that Criterion K is mitigated.

B. Criterion L

The individual’s admitted use of cocaine gives rise to a DOE security concern with respect to his
trustworthiness, honesty and reliability under Criterion L. The individual also admitted in the PSI that he
knew he could lose his clearance and his job if he ever did drugs. PSI Tr. at 48-49, 55. He presented some
mitigating evidence. All of his character witnesses described him as trustworthy, reliable and honest,
despite what they believe to be his one-time cocaine use. See, e.g., Tr. at 31, 141, 151. His ex-wife also
agreed with this assessment. Tr. at 80.

As I stated above, the individual has not mitigated the security concerns regarding his cocaine use. I am
not convinced that the use is a one-time, isolated event, as he has contended. I did not find his statements
to me regarding the circumstances in which he used cocaine to be fully credible. I have continuing
concerns about this individual’s candor with respect to his use of cocaine. I therefore cannot be sure that
he is currently fully trustworthy, honest and reliable. Accordingly, I find that this individual presents a
security concern with respect to Criterion L.

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. §§ 710.8(k) and (l) in denying
access authorization to the individual. It is my opinion that, within the meaning of those provisions, the
individual has: (1) used an illegal substance and (2) engaged in unusual conduct which tends to show that
he is not honest, reliable, or trustworthy or which furnishes reason to believe that he may be subject to
pressure, coercion or exploitation. The individual has failed to present adequate evidence of mitigation to
alleviate the security concerns of DOE. In view of these criteria and the record before me, I cannot find
that restoring access authorization to the individual would not endanger the common defense and security
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and would be consistent with the national interest. Accordingly, I find that access authorization should not
be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Dawn L. Goldstein

Hearing Officer

Office of Hearings and Appeals

Date: November 9, 1999

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The individual stated that he had been to the bar where he met the cocaine provider three times and that
he only went to bars prior to his divorce every three months. PSI Tr. at 59-60. However, he said that he
had seen the person who gave him the cocaine in that same bar once before. PSI Tr. at 20. The most
reasonable way to account for this unlikely chance meeting, three or more months after seeing him the first
time, is if the cocaine provider frequented that particular bar. But if that were the case, it should have been
a relatively easy matter for the individual to find the cocaine provider, or other witnesses who knew that
person. In addition, the EAP witnesses testified that it would be pretty rare for a person of the individual’s
age to begin using cocaine as his first form of illegal drug usage. Tr. at 97, 118.
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November 22, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 12, 1999

Case Number: VSO-0284

This opinion concerns the eligibility of XXXXXXXXXX (hereinafter referred to as the individual) for
access authorization. The regulations governing an individual’s eligibility are set forth in Part 710 of Title
10 of the Code of Federal Regulations entitled “Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material.” 10 C.F.R. Part 710. In this opinion, I will
consider whether, based on the record before me, the individual’s access authorization should be granted.
For the reasons stated below, I am of the opinion that the individual should not receive an access
authorization.

Background

The individual works for a contractor at one of the Department of Energy’s sites. His employer has
requested that the DOE grant the individual access authorization. During the course of the routine
investigation prior to determining whether to grant the individual access authorization, the DOE uncovered
inconsistencies between the answers the individual supplied on a personnel security questionnaire and
information developed during the investigation. As a result, DOE security personnel interviewed the
individual. Exhibit 25. At the interview, the individual discussed the inconsistencies but did not resolve the
matters that call into question the individual’s eligibility for access authorization. DOE security then asked
the individual to see a DOE consulting psychiatrist. After an evaluation, the psychiatrist concluded that the
individual has a mental condition that calls into question his judgment and reliability. Thereafter DOE
personnel requested from the Director of the Office of Safeguards and Security the authority to conduct an
administrative review proceeding.

This administrative review proceeding began with the issuance of a Notification Letter on June 3,

1999. See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the
DOE created a substantial doubt concerning his eligibility for an access authorization. In accordance with
10 C.F.R. § 710.21, the Notification Letter specified three areas of derogatory information described in 10
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C.F.R. § 710.8. The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access
authorization. The individual requested a hearing, which request was forwarded to the Office of Hearings
and Appeals. I was appointed the Hearing Officer in this matter. I convened a hearing at the location
where the individual works. Six witnesses testified at the hearing: a personnel security specialist, the DOE
consulting psychiatrist who evaluated the individual, the individual, his wife, a coworker, and the
individual’s landlord. The latter two witnesses testified as character witnesses. The transcript of that
hearing is hereinafter cited in this opinion as “Tr.”

The derogatory information cited in the Notification Letter falls within subsections f, h, and l of 10 C.F.R.
§ 710.8. Criterion f covers an individual who deliberately misrepresents, falsifies, or omits significant
information during an official inquiry that is relevant to a determination regarding a DOE access
authorization. To support this charge, the Notification Letter cites instances where the DOE claims the
individual was evasive or lied about his marijuana usage and his service in the Navy. Criterion h covers an
individual who has been diagnosed as having a mental condition that may lead to the individual being
unreliable or may cause the individual to exercise bad judgment. To support this charge, the Notification
Letter states that a DOE consulting psychiatrist has diagnosed the individual as suffering from such a
mental condition. Finally, criterion l covers an individual who has engaged in unusual conduct or is
subject to circumstances which tend to show that he is not honest, reliable, or trustworthy, or which
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of the national security. To support this position, the
Notification Letter notes that the individual has not been honest about his use of marijuana and the
circumstances surrounding his Navy service and discharge.

Criterion f: Misrepresenting, falsifying, or omitting significant information

At the hearing, the individual admitted deliberately falsifying information that is clearly relevant to the
determination whether to grant the individual access authorization. The individual admitted lying to the
Navy in XXXX about the number of times he used marijuana so that he could qualify for enlistment. Tr.
at 25. The individual also admitted that in XXXX he exaggerated his marijuana usage in order to get
discharged from the Navy prematurely. The individual further admitted that he lied recently about his
marijuana usage on his employer’s pre-employment questionnaire and on his personnel security
questionnaire (PSQ). Tr. at 16. Furthermore, the individual admitted lying about his Navy service on both
of those documents. Tr. at 21. Finally, the individual admitted that he lied to the DOE consulting
psychiatrist during his examination. Tr. at 14. Thus, there is no factual dispute with respect to whether the
individual deliberately falsified information that is material to an access authorization determination.

As a result, I conclude that the individual’s behavior falls within Criterion f. A good test of an individual’s
honesty, reliability and trustworthiness is the individual’s willingness to discuss events in a candid way
with DOE personnel security specialists. Personnel Security Hearing, 25 DOE ¶ 82,778, Case No. VSO-
0037 (1995), affirmed (OSA 1996). The individual has failed this test. He has misrepresented or lied about
his marijuana usage to DOE security personnel during an official inquiry that is relevant to a determination
regarding a DOE access authorization. He has also misrepresented his service in the United States Navy
and the circumstances surrounding his discharge from the Navy.

In an attempt to mitigate this concern about honesty, the individual testified at the hearing that he was
under a lot of stress at the time he saw the DOE consulting psychiatrist. Tr. at 14. He also testified that he
minimized his use of marijuana when asked about it prior to enlistment in the Navy because he was led to
believe by an enlistment officer that the Navy would not let him enlist if he were honest about the amount
of his actual marijuana use. Tr. at 25. The individual testified that he thus had an attitude that “it was okay
to fabricate this story.” Tr. at 26.

I find that none of these excuses mitigates this security concern. Lying because one is under stress, and
lying because he thought it acceptable, simply are not acceptable reasons that explain why an individual
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was not honest during a security investigation. Most troubling is the individual’s statement during his
personnel security interview about the minimization of his marijuana usage in order to enlist in the Navy.
According to the individual, he believed that he would be rejected from enlistment if he admitted to using
marijuana more than four or five times. The individual stated that he thought it was acceptable to minimize
his usage because he felt it was unfair for the Navy to draw the line where it did. Transcript of Personnel
Security Interview at 33 (XXXXX XX, XXXX). This attitude raises serious security concerns that the
individual may substitute his judgment as to whether a rule is fair for the security rules that the DOE has
actually promulgated. Tr. at 137-38. I therefore find that the individual has failed to mitigate this security
concern.

Criterion h: Having a Mental Condition That May Cause a Defect in Judgment or
Reliability

As a result of the inconsistencies uncovered during the background investigation, DOE security sent the
individual to a consulting psychiatrist to determine whether he had a mental condition that may cause a
defect in judgment or reliability. After a psychiatric evaluation that included background material, a
personal interview, and the results of two well established psychological tests, the Minnesota Multiphasic
Personality Inventory, 2nd Edition, Revised (MMPI-2R) and the Millon Clinical Multiaxial Inventory, 3rd
Edition (MCMI-III), the psychiatrist concluded that the individual has a narcissistic personality disorder of
a nature that may cause a significant defect in judgment or reliability.

At the hearing, the psychiatrist exhaustively explained and reiterated the findings contained in his written
evaluation. In explaining the individual’s deceit in getting into the Navy, the psychiatrist stated that that
episode convinced him that the individual “would be easily influenced to do things in a negative direction
by anyone if it were in his advantage, if that were his goal.” Tr. at 35. The psychiatrist also explained that
personality disorders are “difficult to change unless the person is willing to change their behavior and their
self-defeating habits . . . .” Tr. at 38. He stated that personality disorders usually take a long time to
change, id., because a person with a personality disorder does not realize that the way he or she learned to
deal with life causes problems. Tr. at 72. The psychiatrist testified that if “the individual is ready to look at
wanting to change and not getting himself into problems, it’s going to take years for him to undo that.” Tr.
at 57.

A number of items in the record support the views of the psychiatrist. For example, the individual’s
written statement to the Navy, made just before his discharge in XXXX, asked that he be forgiven for
lying, that he never meant to do anyone wrong, and that he just wanted to do a good job for himself. DOE
Exhibit 1, Tr. at 19. Similarly, the individual testified that when he lied during his personnel security
interview in XXXX (XX years later), he also “wanted to do a good job for [himself].” Id. These
explanations support the psychiatrist’s conclusion that the individual will be dishonest if he believes it will
help him achieve a particular goal.

At the hearing, the individual admitted that much of the psychiatrist’s diagnosis is accurate. Tr. at 66.
However, in mitigation he argued that he has a normal personality with narcissistic traits that does not call
into question his judgment or reliability. To this end, he submitted a report from a psychologist that
supports that position. Nevertheless, the individual testified that he realizes that the difference between the
psychiatrist and psychologist’s views of the personality tests he took are matters of degree and not clear-
cut differences. Tr. at 83. In response, the DOE psychiatrist testified that it doesn’t really matter whether
he calls what afflicts the individual a personality disorder or a normal personality with narcissistic traits.
What matters, according to the psychiatrist, is whether it results in significant problems in the individual’s
life. Tr. at 74.

There is ample evidence in the record to support the psychiatrist’s diagnosis that the individual suffers
from a mental condition that causes a defect in his judgment and reliability. As the psychiatrist pointed
out, this condition has existed during an extensive period of the individual’s life, Tr. at 34, and has led to
or contributed to decisions the individual has made that involved dishonesty and that led to negative
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consequences in his life. I will not reiterate them here, but the record is clear about this.

The individual’s closing statement at the hearing confirmed to me the psychiatrist’s diagnosis. See Tr. at
163-72. First, the individual stated that he might have been influenced to lie on his personnel security
questionnaire and in the interview because he does not handle classified documents and handles only
extremely small amounts of special nuclear materials. Tr. at 164. He then stated that he gave greatly
varying answers about his use of marijuana because he thought he needed to answer those questions with a
specific number. Tr. at 165. The individual stated that he was upset during the personnel security interview
and that made him give “confusing statements.” Tr. at 166. He admitted that he lied during the personnel
security interview “out of some kind of egotistic self- preservation thinking somehow that I could out-
think” the security specialist. Tr. at 167. He then stated that he intended the lies to cover up an incident in
his life of which he was very ashamed. Id. The individual then stated that he doesn’t lie and sees himself
“as being a pretty honest person . . . .” Tr. at 169. He then stated that even though the psychiatrist
explained how a person with a narcissistic personality disorder can think that he is immune from coercion
and yet still be compromised, he still thinks that he is too intelligent to be coerced or compromised. Tr. at
171. And finally, while he noted that the psychiatrist believes that he has a mental disorder, the individual
“feel[s] that while [he] may have these traits, it is not a disorder that has kept me from work or upset my
family life or could compromise me in any way . . . .” Tr. at 171-72. After listening to the psychiatrist
explain his diagnosis over a two-hour period at the hearing, these statements by the individual indicate to
me that he has a mental condition that may cause a serious defect in judgment or reliability, that he does
not recognize that he has the condition, and that he still is not ready to begin to overcome it. Thus, he has
failed to mitigate this concern.

Criterion l: Unusual Conduct That Shows Dishonesty, Unreliability or
Untrustworthiness

The Notification Letter claims that the individual has participated in unusual conduct that shows
dishonesty, unreliability or untrustworthiness. To support this position, the Notification Letter describes
the individual’s false statements about his marijuana usage and his service in the Navy. I have found that
all of these events occurred and the references to them in the Notification Letter are accurate. As
determined above, the evidence the individual provided has failed to mitigate these concerns. I must
therefore conclude that his behavior shows a pattern of dishonesty, unreliability and untrustworthiness.

Conclusion

The DOE regulations require that I consider the following factors in rendering this opinion: the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct, including
knowledgeable participation; the frequency and recency of his conduct; his age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).

As I have found above, the individual has participated in a long pattern of deception concerning his use of
marijuana and his service in the United States Navy. This pattern continued up until recent periods,
including his personnel security interview in XXXXX and the psychiatric evaluation in XXXXX. The
individual’s closing statement at the hearing, together with the psychiatrist’s statements that the type of
disorder involved here requires years of work to reverse, indicates to me that that his behavior will not
likely change in the near future.

In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I find that the individual has
not shown that granting him access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest. Accordingly, it is my opinion that the individual
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should not be granted access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's opinion within 30 calendar days of
receipt of the opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals

Date: November 22, 1999
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February 7, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: July 15, 1999

Case Number: VSO-0287

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXXXXXXX (hereinafter referred to as
"the individual") to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."(1)

I. Background

For a number of years, the individual has been employed by a Department of Energy (DOE) contractor in
a job that required that he maintain a security clearance. As required by the DOE, on June 16, 1998, the
individual reported to personnel security officials that he had filed for bankruptcy under Chapter 13 of the
federal bankruptcy laws. Because this information raised security concerns, a DOE Personnel Security
Specialist interviewed the individual. Based on information given by the individual during this Personnel
Security Interview (PSI), the local Security Office referred the individual to a psychiatrist (hereinafter
referred to as “the DOE psychiatrist”), for an agency-sponsored psychiatric evaluation. The DOE
psychiatrist interviewed the individual and provided a written evaluation to the Security Office.

After reviewing the results of this investigation, the local Director of Security determined that derogatory
information existed which cast into doubt the individual’s

suitability for continued access authorization. The Director informed the individual of this determination in
a letter which set forth in detail the DOE’s security concerns and the reasons for those concerns. I will
hereinafter refer to this letter as the Notification Letter. The Notification Letter also informed the
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial
doubt regarding his continued eligibility for access authorization.

The individual requested a hearing on this matter. The Director forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer. A prehearing telephone
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conference was held, and the hearing was convened near the individual’s job site. Four witnesses testified
at the hearing. A Personnel Security Specialist and the DOE psychiatrist testified for the DOE. Testifying
for the individual were a psychologist and the individual himself.

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession
of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraphs (h) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § § 710 et seq. Paragraph (h) defines as derogatory any
information indicating that the individual has “[a]n illness or mental condition of a nature which, in the
opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist,
causes, or may cause, a significant defect in judgment or reliability.” Paragraph (l) refers to information
that the individual has “engaged in any unusual conduct or is subject to any circumstances which tend to
show that the individual is not honest, reliable or trustworthy; or which furnishes reason to believe that the
individual may be subject to pressure, coercion, exploitation, or duress which may cause the individual to
act contrary to the best interests of the national security. Such conduct or circumstances include . . . a
pattern of financial irresponsibility. . . .”

The Notification Letter states that the individual was evaluated by the DOE psychiatrist, and that the
psychiatrist diagnosed the individual as follows:

Axis l: Clinical Syndromes - Impulse Control Disorder, identified at this time, as determined from
available admitted data

(1) Pathological Gambling Disorder (312.31) likely, but marked denial of signs and symptoms inhibits
absolute diagnosis; therefore, Impulse Control Disorder NOS, gambling compulsion.

(2) Suspect Mood Disorder, either Cyclothymia (301.13) or Bipolar Disorder NOS (296.70).

(3) Suspect Anxiety Neurosis Disorder/Obsessive Compulsive Disorder (300.30) versus or co-morbid with
Obsessive Compulsive Personality.

Axis ll: Personality Disorders

Suspect Cluster C Personality Disorder NOS, mixed (301.90)

Obsessive Compulsive features (301.40), or co-morbid with OCD

Neurosis, Also perhaps Avoidant Personality Traits? (301.82)

Axis lll: General Medical Conditions, none known.

Axis lV: Psychosocial and Environmental Problems: Considered serious to severe

Economic: gambling debts, overspending beyond means, writing bad (NSF) checks, bankruptcy, limited
fluid finances.

Life Style: changes and adjustments in spending, housing, etc.

Work: concerns about job security and thus ability to finance living readjustments and plans to rectify
current financial problems.

Spousal Discord: denied, but suspected; concern about accurate reporting.



Case No. VSO-0287 (H.O. Palmer February 7, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0287.htm[11/29/2012 1:34:57 PM]

Underlying emotional conflicts or disorders related to gambling compulsion are suspected.

Axis V: Global Assessment of Functioning

Currently portrayed: 70 to 80

Actual GAF suspected: 60 to 70

These estimates are based upon available information and take into account subject’s marked denial of
problems, a chronic self-defeating defense system.

The DOE psychiatrist opined that these conditions cause or may cause a significant defect in the
individual’s judgment and reliability within the meaning of paragraph (h).

The DOE’s contentions with regard to paragraph (l) concern the individual’s history of severe financial
difficulties. The Notification Letter cites the individual’s statements in his PSI as support for allegations
that he:

(1) filed for bankruptcy in 1998 and admitted that this was necessary due to irresponsible spending on his
part;

(2) spent excessive amounts of money on gambling, especially in the year before his bankruptcy filing,
which contributed to the bankruptcy, and continued gambling after the bankruptcy;

(3) purchased trucks in 1996 and 1997 that he could not afford;

(4) purchased a TV/VCR combination for over $400 on credit after he knew that he would be filing for
bankruptcy;

(5) was unable to meet his financial obligations even after filing for bankruptcy;

(6) does not have a budget and has not sought financial counseling despite his financial problems; and

(7) desires to maintain a lifestyle that he cannot afford, despite negative consequences, indicating that he
would be susceptible to exploitation or duress which may cause him to act contrary to the best interests of
national security.

The DOE alleges in the Notification Letter that this behavior is unusual, is indicative of a pattern of
financial irresponsibility, and calls into question the individual’s judgment, reliability and honesty.

III. Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common- sense judgment . . . after consideration of all the relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c).

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the
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burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA-0078, 25 DOE ¶
83,016 (1996) (affirmed by OSA, 1996). A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R.

§ 710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns,
the burden is on the individual to produce evidence sufficient to convince the DOE that restoring his access
authorization “would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24
DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. After careful
consideration of the factors mentioned above and of all the evidence in the record in this proceeding, I
find that the individual has failed to make this showing, and that his clearance should therefore not be
restored.

As an initial matter, I find that the record in this proceeding amply supports the DOE’s conclusions that
security concerns exist with respect to paragraphs (h) and (l) of the criteria for eligibility for access to
classified matter or special nuclear material. The DOE psychiatrist diagnosed the individual as suffering
from Impulse Control Disorder, gambling compulsion, and concluded that this condition impairs the
individual’s judgment, especially with reference to matters of personal finance. Moreover, the individual
does not deny having behaved in a financially irresponsible manner prior to his filing for bankruptcy under
Chapter 13 (and later, under Chapter 7) of the federal bankruptcy laws.

Instead, the individual contends that sufficient mitigating factors exist to indicate that restoring his
clearance would not endanger national security. Specifically, he states that he has stopped gambling and
has sought professional counseling, and that he now has his financial affairs in order.

In response to the DOE’s security concerns under paragraph (h), at the hearing the individual presented the
testimony of a clinical psychologist. The psychologist testified that the DOE psychiatrist “grossly
overinterpreted the data that he had available to him.” Hearing Transcript (Tr.) at 93. He added that the
results of the Minnesota Multiphasic Personality Inventory (MMPI) and Millon Clinical Multiaxial
Inventory (MCMI) tests that were administered to the individual by the DOE psychiatrist were “within
normal limits” and do not indicate the existence of any “psychopathology.” Tr. at 94, 95.

When asked about the extent of his evaluation of the individual, the psychologist stated that he met with
the individual for about an hour, and that he reviewed the Notification Letter and the DOE psychiatrist’s
report and accompanying notes. He stated that he does believe that the individual has “a gambling
problem,” although he does not believe that it meets the parameters of pathological gambling within the
meaning of the DSM-IV. Tr. at 104. The psychologist also indicated the existence of an impulse control
problem, Tr. at 102, 105, and he referred the individual to a licensed therapist for counseling in these
areas. He added, however, that he does not believe that the individual’s gambling problem is so severe that
it would cause him to make bad judgments. Tr. at 105.

When asked about the extent and nature of the individual’s sessions with the licensed therapist, he said
that the individual had seen him five or six times, on a weekly basis, for about 50 minutes per session, and
that these sessions focused on a cognitive behavioral treatment of gambling and the issues that contribute
to it. Tr. at 106. The psychologist stated that his recommendation was for a total of twelve to 16 sessions,
and that the individual would be ready for discharge from treatment when he could “articulate the issues
that are underlying” his condition and demonstrate the capacity to refrain from the pattern of dysfunctional
gambling that he had previously engaged in. Tr. at 108. When asked to assess the individual’s current
condition, he said that he did not know if the individual was still gambling, but added that the individual
“has been able to address the gambling and the style approach that he’s had to utilizing gambling in his
life and where it fits but he’s not by any means at the point of being discharged. He’s not by any means at
the point of having this thing under control and demonstrating awareness of all the issues.” Tr. at 110.
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The individual also testified at the hearing. He attributed a significant portion of his financial problems to
his 1996 marriage and his new family, stating that it is not unusual for new families to spend irresponsibly
and that, before the wedding, he had not had any financial problems. Tr. at 127 As for the DOE’s
allegations that he purchased a Dodge truck in 1996 and a Ford truck in 1997 that he could not afford, he
pointed out that he made all the payments due on the Dodge truck for the few months that he owned it,
before it was sold to pay his bills. He added that he purchased the Ford truck on the advice of his attorney,
who told him that he needed a reliable vehicle that would last at least five years, because it would be
difficult to purchase another after his bankruptcy. Tr. at 130. He also denied knowing that he was going to
file for bankruptcy when he purchased a TV/VCR combination on credit in December 1997, stating that
“the concept of bankruptcy hadn’t entered my mind until we talked to a bankruptcy attorney in mid-
January [1998] about our options. . . .“ Tr. at 131. As for not being able to meet his financial obligations
even after his Chapter 13 bankruptcy, the individual testified that the schedule of payments drawn up by
his attorney was unrealistic and did not leave sufficient funds for food, utilities or other basics of life. Tr.
at 133. After consulting with another attorney, the individual filed for a Chapter 7 bankruptcy, which he
said, “straightened out our lives.” Id.

The individual also testified that he has not sought professional financial advice because he has learned
what not to do from experience, and that the fact that he has no formal budget does not make him
“irresponsible, nor is it unusual conduct.” Tr. at 135. He indicated that he and his wife handle the finances
jointly, and that they are currently up to date in their paying of bills. Tr. at 169, 173. He stated that they
have a checking account, which is used solely to pay bills, and a debit card, adding that they pay their
“important” bills in cash every pay day, thereby ensuring that their checks do not bounce. Tr. at 135. In
response to the DOE’s allegation that he made irresponsible purchases to impress his friends and because
he wanted nice things and did not want to wait for them, the individual said that he no longer strives to
maintain a lifestyle that he cannot afford, and that he is no longer subject to coercion or pressure because
of finances, if this in fact ever was the case. Tr. at 137.

As to the DOE’s allegations concerning his gambling, the individual said that the description of these
activities in the Notification Letter as “excessive” is too strong a term, since his gambling losses were less
than 5% of his total debt. Tr. at 129. He added that gambling helped him to pay the bills at times, but
wasn’t the best solution. At the time, he said, gambling seemed a viable option since he didn’t know what
his other options were in terms of getting help. Id. In response to the allegation that he continued to wager
despite having major financial problems due to gambling, he denied that gambling was a significant
contributor to those problems, adding that he has “gambled on an extremely limited basis since the
bankruptcy,” and has sought professional help to eliminate it altogether. Tr. at 134. He stated that he last
gambled approximately six months prior to the hearing, at a bingo parlor. Tr. at 163. The individual
concluded that although he did not disagree with the suspension of his clearance, he now believes that it
should be reinstated. Tr. at 138.

I do not agree. After reviewing the Hearing Transcript and all of the exhibits submitted by the parties, I
conclude that the individual has not successfully mitigated the DOE’s security concerns under paragraphs
(h) and (l).

Although I believe that the individual has made significant progress toward addressing his problems
regarding gambling and impulse control, the record in this matter clearly indicates that the individual’s
recovery is not yet complete. During the hearing, the DOE psychiatrist testified that, in order to restore the
psychiatrist’s confidence in the individual’s judgment and reliability, the individual would have to admit
that he has a gambling problem, completely abstain from gambling, and participate in a treatment
program, such as Gamblers Anonymous, for one to two years. He also indicated that he would have to
readminister the two psychiatric tests to the individual before he could determine whether the individual
had sufficiently recovered from his gambling and impulse control problems. Tr. at 55-58, 61. Having
completed only “five or six” weekly counseling sessions, the individual has not satisfied even the less
stringent therapy requirements recommended by his own psychologist. Tr. at 106, 108. Accordingly, the
psychologist testified that the individual is “not by any means at the point of having [his gambling
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problem] under control and demonstrating awareness of all the issues.” Tr. at 110. Indeed, even the
individual himself admitted that “there’s still more to do” in terms of his counseling. Tr. at 164.

That the individual’s recovery is still a work in progress is attested to by his repeated contention that his
gambling losses were not “excessive” because they constituted only 5 percent of his total indebtedness. Tr.
at 82, 129, 134. However, the record indicates that the individual lost thousands of dollars gambling in the
period of time leading up to his Chapter 13 bankruptcy, and even after that bankruptcy, when, by his own
admission, the individual was having trouble providing the necessities of life for his family, such as food,
utilities and transportation. Tr. at 82, 132-133, 155-156, 161- 162. This conduct is excessive under any
reasonable definition of that term. Although the individual has admitted that he has a gambling problem
and has sought professional help for that problem, I find that a valid security concern still exists under
paragraph (h).

The individual’s failure to seek professional financial counseling, and his failure to establish a budget, lead
me to conclude that valid concerns also remain under paragraph (l). I find these failures to be especially
damaging in view of the individual’s history of self-delusion concerning financial matters. His purchases
on credit of the Dodge truck in 1996 and the TV/VCR combination in 1997 when he knew, or should have
known, that he could not afford them, are examples of this tendency.

In his PSI, the individual indicated that he purchased the truck in February 1996 for $23,000 even though
he knew that he was headed for financial trouble. PSI at 10. He had to take out a second mortgage on his
house to satisfy this and other debts, and had to sell the truck several months later to pay off still more
debts. When asked why he purchased the truck even though he was experiencing financial difficulties, he
said that he had “had it on order for quite some time and it was one of those things I just really wanted
and . . . it was a nice truck but I ended up having to sell it later.” PSI at 10-11.

During the PSI, when asked why he purchased the TV/VCR, he replied that “its Christmas time and
you’re thinking ?jeez, the kids need something nice - - it’s the only thing the kid wanted’ and you sit
around thinking ?well how are we going to get him this,’ you know, ?there’s no way that we can afford
it.’ And then, you come up with the idea that . . . ?I can get it through Sears.’” PSI at 49. In discussing this
purchase at the hearing, the individual observed that “it may have been delusional to think I could have
paid it off but . . . I felt that we are going to make payments on it and pay it off. . . . but then a month later
. . . [I felt that we were] not going to be able to make the payments.” Tr. at 152-153.

In view of these incidents and others like them, I believe that professional financial guidance and the
discipline imposed by a well-defined budget can play a key role in helping the individual to maintain
control of his finances. Although the individual contends that he has achieved this goal by eschewing the
use of credit and paying his bills in cash every payday, Tr. at 135, the record suggests that the individual
has only a vague understanding of how his money is being spent. When asked to account for his
expenditures during the 12 months prior to the hearing, the individual estimated that he saved “two or
three thousand” to “get into a new house.” Tr. at 158- 159.

Q. And you said that you take home around twenty-two hundred a month?

A. Uh-huh.

Q. So where did all the money go?

A. I can’t speak for that because I -- you know, I don’t know.

Q. I guess I’m seeing around thirty thousand dollars that you would have taken home --

A. Uh-huh.

Q. -- over the course of a year. . . . Can you explain where the money went?
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A. At this time I cannot. That’s something I can address at a later time. . . .

Q. Did you buy another house?

A. No, we did not. . . . As far as where [the money] all went, I don’t keep financial records as to where
everything goes. . . . We did pay power bills, we did pay payments on the house or to the vehicle and up
until we filed the chapter seven, then we resumed after the seven. There were other things that we were
paying on just to have a normal life.

Tr. at 159-160. In the absence of professional guidance, a formal budget, or even a complete awareness of
how his money is being spent, I am not at all confident that the individual will be able to maintain a
pattern of financial responsibility and avoid the problems that led to his bankruptcy. A recurrence of these
difficulties could make the individual vulnerable to financial pressures or coercion. (2)

IV. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. §§710.8(h) and 710.8(l) in
suspending the individual's access authorization. I further find that the arguments advanced by the
individual in his defense do not adequately mitigate the DOE’s security concerns. Based on the record in
this proceeding, I am unable to conclude that granting the individual access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, I find that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: February 7, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.

(2)Finally, I am also troubled by an apparent inconsistency between the individual’s PSI and his testimony
at the hearing. During the PSI, the individual indicated that he and his wife started thinking about
bankruptcy in November or December of 1997, PSI at 32, prior to their purchase of the TV/VCR
combination. PSI at 48. However, at the hearing, he responded to the DOE’s allegation that he made this
purchase on credit knowing that he would soon file for bankruptcy by stating that “we really hadn’t
discussed bankruptcy until . . . mid-January so the thought of paying it off was still there. . . . [T]he
entertainment of thoughts for a bankruptcy” didn’t occur until a month after the purchase of the TV/VCR.
Tr. at 152. Although I am inclined to attribute this inconsistency to an unclear memory and nervousness
under pressure, I cannot totally discount the possibility of an intentional misrepresentation.
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Decembere 9, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 22, 1999

Case Number: VSO-0288

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (hereinafter the individual) to hold an
access authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Opinion will consider whether, based on testimony and other evidence presented
in this proceeding, the individual's suspended access authorization should be restored. As discussed below,
I find that the individual has not met his burden to bring forward sufficient evidence to show that his
access authorization should be restored.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter, informing the
individual that information in the possession of the DOE created substantial doubt pertaining to his
eligibility for an access authorization. In accordance with 10 C.F.R. § 710.21, the Notification Letter
included a detailed statement of the derogatory information.

The area of concern identified in the Notification Letter involves information that the individual has
demonstrated a pattern of unreliability and financial irresponsibility. This behavior is subject to the
provisions of 10 C.F.R. § 710.8(l) (hereinafter Criterion L). (2) According to the Notification Letter, the
individual declared bankruptcy in January 1999. The Notification Letter pointed out that the individual
stated that the reason for the bankruptcy was that after he filed for divorce, he went on a “spending spree,”
purchasing clothes for himself and his girlfriend, new furniture, computer equipment, vacations and
jewelry. The amount of the bankruptcy was $94,357. The Notification Letter further stated that the
individual used $1,488, received as reimbursement for travel expenses charged on his government-issued
travel charge card, to pay for personal expenses. The individual never paid this amount to the credit card
company. He ultimately included this sum in his bankruptcy.

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
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in order to respond to the information contained in that Letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, there were two witnesses: the individual testified on his own behalf; and the DOE
presented the testimony of a security specialist.(3)

II. Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the information presented by the DOE Office
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R. § 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not like a criminal case, in which
the burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of
case, we use a different standard, which is designed to protect national security interests. A hearing is “for
the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization.” 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of an access
authorization. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for the granting of access authorizations indicates “that security determinations should
err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

III. Analysis

As stated above, the DOE cited two areas creating a security concern under Criterion L: (i) the individual
used government reimbursement monies to pay personal expenses, rather than pay government travel
expenses and (ii) the individual declared bankruptcy in 1999. I must consider whether there is evidence
that mitigates the security concern. See 10 C.F.R. § 710.7(c). The individual testified at the hearing, and
brought forward documentary evidence for that purpose.

A. Bankruptcy

As noted above, the DOE has a Criterion L concern involving the individual's filing for bankruptcy in
January 1999. I recognize that bankruptcy is a legal means for resolution of financial problems. Even
though an individual may be free of debt by virtue of a bankruptcy, this does not mean that there are no
DOE security concerns related to the bankruptcy or to the individual’s financial behavior.

When reviewing the access authorization of an individual who has filed for bankruptcy, my focus is on
how that individual reached the point at which it became necessary for him to seek the help of the
bankruptcy court in order to regain control of his financial situation through discharging his debts. I must
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consider whether there is a legitimate financial hardship, or whether the bankruptcy resulted from
irresponsible behavior. Thus, filing for bankruptcy may not necessarily allay security concerns about an
individual's trustworthiness and reliability, if an employee has engaged in financial behavior that is
irresponsible. Personnel Security Hearing, 25 DOE ¶ 82,805 (1996).

In this case, the individual has repeatedly admitted that he was financially irresponsible. E.g., Transcript of
Personnel Security Interview (hereinafter PSI Tr.) at 57. To mitigate the security concern, the individual
offers the following explanation for the financial downturn that led to the 1999 bankruptcy. He claims that
the excessive spending can be linked to a difficult time in his life, beginning in November 1996, the period
during his separation and divorce from his first wife. He contends that this type of spending is not habitual
or longstanding behavior on his part. The individual states that after he filed for divorce, his wife withdrew
all funds from their joint bank accounts. He further stated that two of his paychecks were erroneously
deposited into an account that bore only his estranged wife’s name and that he never received those funds.
The individual stated that for a short period he had no funds to support himself. He therefore used credit
cards to support himself during this period. He also stated that his former wife kept all marital furniture
and other possessions. Given this situation, the individual states that he was forced to use credit cards to
purchase some basic necessities such as furniture and clothing. He also admits, however, that he used
credit to purchase non-necessities, such as jewelry, vacations, a considerable amount of additional clothing
and restaurant meals.(4) He admits to irresponsible financial behavior. E.g, PSI Tr. at 31. However, the
individual contends that this was due to the fact that he had no experience managing finances, because his
first wife and his parents had always managed them for him. He maintains that he had no understanding of
how to live within his means. He states that he recognizes the importance of financial responsibility, and is
now prepared to live within his means. He also states that due to his new wife’s earnings, his household
income is now more than four times greater than during the hardship period. The individual claims that,
based on these new circumstances, any security concerns involving his financial responsibility should be
mitigated.

In order to show current financial responsibility, the individual has submitted a current credit report that
confirms that he has not opened any new credit card accounts since the 1997 period during which the
spending spree took place. He has further submitted a copy of a mortgage payment by his wife on their
dwelling.(5) He also provided several recent paid utility bills. He further provided letters showing that he
has made regular payments on his motor vehicle since February 1999 and on a small loan since July 1999.
He has received some financial counseling. Transcript of Personnel Security Hearing (hereinafter Tr.) at
52. I believe that the individual has taken some reasonable steps toward establishing financial
responsibility. However, I am not persuaded that the security concerns here have been fully resolved.

As an initial matter, I did not find the individual’s testimony about how he came to amass the debt very
convincing. He indicated that he began his spending spree in November 1996, and did not cease using
credit until he could no longer obtain any credit. (6) Upon reaching this realization, he claims that he
immediately filed for bankruptcy. Tr. at 46-48. I am not convinced by this explanation. I cannot accept that
the individual was completely unaware of the grave consequences of his behavior until he could no longer
obtain credit. Without some corroboration on this point, I do not find this assertion plausible. In this
regard, the individual testified that he was using credit cards to pay off prior debts on other credit cards.
Tr. at 46-47. I simply do not believe that the individual did not realize earlier on that this pattern would
ultimately lead to a massive debt that he could not possibly hope to repay. I am thus not convinced that he
was being completely candid. I have a question as to whether he continued to amass debts, even though
he suspected that he could never repay them. If so, this would raise a further concern regarding his
honesty.

I also found the individual’s testimony to be rather vague concerning several matters that he should have
readily known. For example, he was unable to describe for me in any detail what items were included in
the $95,000 bankruptcy. Tr. at 55-56. He claims that he purchased “a lot of household goods,” bought a
“lot of stuff,” and made rent payments. Tr. at 47, 53. PSI Tr. at 55. He claims that he was using credit card
cash advances to pay off other credit card debt, but I saw no evidence of this. Tr. at 47. I am simply
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unable to discern how the individual could have amassed $95,000 in debts based on the specific purchases
that he has admitted to me. I do not believe that he has provided a candid and reasonably complete
account of what the money was used for. See also PSI Tr. at 56, 61, 63. I have therefore some reservations
about his truthfulness in this regard.

The individual was also not particularly straightforward in responding to my questions about how long his
spending spree lasted. Tr. at 45. I could not discern whether it was five, six, seven, or eight months. I am
not convinced by the individual’s contention that it is difficult for him to recall these events because they
took place some time ago.

The individual has also not been scrupulous in developing an accurate current budget. For example, he
initially provided a budget showing monthly expenses of $1,374, and a net monthly household income of
$3,845. Of that latter amount, $2,980 is attributed to his wife. Submission dated June 22, 1999. The
individual later provided a budget showing $1,494 in expenses but only $1,900 in net household income.
In this case, his wife’s income amounted to only $600. Submission of October 12, 1999. At the hearing,
the individual testified that the first budget was not correct because his wife did not obtain the employment
that she originally expected. Accordingly, her income is considerably less than the individual originally
asserted. Tr. at 27. Later, the individual admitted that even the second budget was not representative of
actual expenses and that at the end of each month he has only $5 remaining, instead of the $400 that the
budget would suggest. Tr. at 51. I am skeptical of this individual’s candor as to his household income, and
his true expenses. At the very least, I have a concern that he is still not able to prepare an accurate and
usable budget for his household. Thus, the concern regarding his ability to control his spending pattern has
not been resolved.

Overall, I was not persuaded by the individual’s vague and shifting testimony. Given that the security
concern in this case involves reliability and trustworthiness, I must be satisfied that this individual is
completely truthful not only about his current financial status, but about the causes of his earlier financial
irresponsibility. His testimony did not demonstrate a sincere commitment to those principles.

I also note that the individual filed for bankruptcy in January 1999. (7) As discussed above, the individual
appears to have been relatively responsible since that time. (8) However, given the circumstances of this
case, I believe that this period of less than one year does not constitute a sufficient length of time for me
to conclude that he can be counted on to be financially responsible in the future. In this regard, I have
considered the fact that the amount of the debt in this case is substantial. It was amassed in a relatively
short period, which amounted to a wild spending spree. In my view, a ten-month period of reasonable
behavior does not fully mitigate the security concern that arises from that irresponsible behavior.

The individual contends that the uncontrolled spending period is a mere aberration in an otherwise solid
and responsible financial life style. Tr. at 35. I am not persuaded by this. The individual has admitted that
prior to his divorce he never considered finances because his first wife, his parents, and, during his period
of service, the military had always managed all such details for him. Tr. at 45-46. Thus, apart from the
recent period, this individual has no track record of financially responsible behavior from which I can
conclude that the period in 1997 was in fact aberrational.

I also note that the individual’s wife, although originally scheduled to testify on the individual’s behalf, did
not appear. Her testimony could have provided important evidence in this case. First, the budgets
submitted by the individual indicate that he is counting on his wife to contribute financially to the running
of their household. Second, his wife appears to have been involved in or consented to a number of the
expenditures that contributed to the bankruptcy. Accordingly, her cooperation is vital in insuring that the
individual continues a pattern of financial responsibility. Her testimony would have added some weight to
the individual’s position that his overall status has improved. I therefore believe that her testimony was
crucial to support the individual’s claim that his household is now on a sure footing with respect to
finances, and that both parties have fully subscribed to this new, more prudent lifestyle.
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In sum, I am not convinced that this individual has demonstrated a sufficiently solid pattern of financial
stability and responsibility. I am not persuaded that he can be counted on to act in a financially responsible
manner in the future.

B. Improper Use of Travel Reimbursement Money

The Notification Letter indicates that the individual improperly used funds that were remitted to him as
reimbursement for government-related travel expenses. This is based in part on the fact that, as stated
above, at the time of the bankruptcy, there was an unpaid balance of approximately $1,400 charged to the
credit card. The individual admits these facts, but explains this misconduct by stating that the
reimbursement money was deposited into his regular bank account, whereupon he presumably lost track of
the undifferentiated funds. He states that he plans to set up a separate account so that this will not happen
in the future.

The individual’s claim that he lost track of the funds does not excuse using the travel reimbursement
monies for his own expenses. Further, given this individual’s lack of candor as discussed above, I find his
plan to set up a separate account for such monies does not in and of itself mitigate the concern
surrounding the improper use of government funds.

IV. CONCLUSION

In the above analysis I have found that there is significant derogatory information in the possession of the
DOE which raises serious concerns under Criterion L as to the eligibility of this individual for access
authorization. I have also found that the individual has failed to bring forth sufficient evidence to mitigate
the security concern. I am therefore unable to find that restoring the individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: December 9. 1999

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Derogatory information covered by Criterion L includes information that an individual has “[e]ngaged
in any unusual conduct or is subject to any circumstances which tend to show that the individual is not
honest, reliable , or trustworthy; or which furnishes reasons to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security. Such conduct or circumstances include. . . a pattern of financial
irresponsibility . . . .”
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(3)Prior to the hearing, the individual’s attorney indicated that the individual’s wife would testify. Letter of
September 1, 1999. However, she did not appear at the hearing.

(4)The individual’s October 14, 1999 credit report indicates that he spent approximately $10,000 on
jewelry and $8,600 on furniture that formed part of the estate in bankruptcy.

(5)This mortgage is solely in his wife’s name. In my view, the fact that payments are being made on this
mortgage does not necessarily reflect the individual’s financial responsibility, just as the wife’s failure to
make payments would not necessarily suggest that the individual was financially irresponsible.

(6)Although his recent credit report is not inconsistent with this assertion, the individual has not submitted
any evidence establishing when he stopped using credit cards.

(7)The court granted the discharge in July 1999. October 14, 1999 Credit Report. The Credit Report also
shows that the individual filed an earlier bankruptcy claim in November 1997, but that this proceeding was
never completed.

(8)His current credit report does not indicate any new debt.
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November 18, 1999

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:July 22, 1999

Case Number: VSO-0289

This Opinion concerns the eligibility of xxxxxxxxxxxxxxxx (the individual) for restoration of his access
authorization(1) under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access to
Classified Matter or Special Nuclear Material." As discussed below, after carefully considering the record
before me in light of the relevant regulations, I recommend against restoring the individual’s access
authorization.

I. Background

The individual is employed by a Department of Energy (DOE) contractor in a position that requires him to
maintain an access authorization. On xxxxxxxxxxxxx, the Department of Energy (DOE) issued a
Notification Letter to the individual suspending his access authorization and identifying the following
derogatory information as security concerns: the individual’s multiple violations of a 1982 drug
certification, his deliberate omission of significant information from a 1987 security questionnaire, and his
failure to disclose fully the extent of his post-1982 drug use in a 1998 security form that he was required
to file. According to the DOE, the derogatory information falls within the purview of 10 C.F.R. § 710.8(f)
and (l) (Criteria F and L respectively).(2)

On July 13, 1999, the individual filed a response to the allegations contained in the Notification Letter
together with a request for a hearing regarding those allegations. The DOE transmitted the individual's
hearing request to the Office of Hearings and Appeals (OHA) Director on July 22, 1999, and the OHA
Director appointed me as Hearing Officer in this case on July 28, 1999. 10 C.F.R. § 710.25(a), (b). I
convened a hearing in this matter within the time frame prescribed by the regulations governing the
administrative review process. See 10 C.F.R. § 710.25(g). At the hearing, the DOE presented the testimony
of one witness, a Personnel Security Specialist. The individual offered his own testimony and that of 12
other witnesses, including his wife, a long-term friend, two social acquaintances, a xxx xxxxxx official,
and several high level managers employed by the contractor. On October 19, 1999 I received the hearing
transcript at which time I closed the record in this case. See 10 C.F.R. § 710.27(e).

file:///ps201-300.htm
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II. Findings of Fact

Most of the facts in this case are not in dispute. The individual executed a drug certification on xxxxxxx,
1982, to allay the DOE’s concerns about his prior illegal drug use in the xxxx and xxxxx. Exhibit (Ex.) 10,
Appendix B. The DOE granted the individual a security clearance in 1982 based on the individual’s
written assurance provided in the drug certification that he would refrain from using or becoming involved
in any way with illegal drugs while holding a DOE access authorization. Id. Within a year or two of
receiving his access authorization,(3) the individual violated his drug certification several times(4) by
smoking marijuana.

In 1987, the individual completed a Personnel Security Questionnaire (PSQ) as part of a routine five- year
security reinvestigation. Ex. 9. On that questionnaire, the individual responded affirmatively to a question
asking, in relevant part, if he had ever used any cannabis, including marijuana. Id. As required by the
instructions on the PSQ, the individual explained his affirmative response as follows:

I was associated with xxxxxxxxxxxx [sic] during the late xxxx's and the xxxx's when it was very common
to try marijuana. My experimentation with this drug did not lead to any dependence or lead to “harder”
drugs. It has no part of my present life. I have discussed this with and signed statements (dated xxxxxxx,
1982) for the DOE prior to the issuance of my “Q” clearance that it has no part now in my life.

Id.

When the individual’s next routine five-year security reinvestigation occurred in 1993, he completed a
Questionnaire for National Security Position (QNSP). Ex. 11. Question 25 on the 1993 QNSP queried
whether the individual had used illegal drugs in the past five years. Id. The individual responded
negatively to this question. Id.

By 1998, the QNSP question regarding drug use had been revised. On February 22, 1998, the individual
executed another QNSP in connection with another routine five-year security reinvestigation. Question 24b
on that QNSP read, in pertinent part, as follows: “Have you ever illegally used a controlled substance
while . . . possessing a security clearance . . . ?” The individual answered “yes” to this question, revealing
for the first time that he had used marijuana “less than ten times in approximately 1983-84.” Ex. 7.

To explore the extent of the individual’s post-1982 drug use, the DOE conducted a Personnel Security
Interview (PSI) with the individual on March 2, 1999. During the PSI, the individual explained he did not
recollect the precise time frames he used marijuana after he executed the drug certification. Ex. 6. The
individual stated in the PSI that, to the best of his recollection, he used illegal drugs between 1983 and
1984. Id. at 19. When pressed further on this issue by the personnel security specialist, the individual
asserted that he did not know if he used marijuana after 1984, but he was certain he did not use drugs after
1986-87 because he began toxxxxxxxxxxxxxxxxxx xxxxxxxxxxx in the 1986-87 time frame. Id. at 19-24.

III. Analysis

I have thoroughly considered the record of this proceeding, including the submissions of the parties, and
the testimony of the witnesses at the hearing convened in this matter. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c): the nature, extent, and seriousness of his conduct; the circumstances surrounding his
conduct, including knowledgeable participation; the frequency and recency of his conduct; his age and
maturity at the time of the conduct; the voluntariness of his participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for his conduct; the
potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence; and
other relevant and material factors. 10 C.F.R. §§ 710.7(c), 710.27(a). It is the totality of these facts and
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circumstances that have guided me in evaluating whether the restoration of the individual’s access
authorization would be clearly consistent with the national interest and not endanger the common defense.
After due deliberation, it is my common-sense judgment that the individual’s access authorization should
not be restored.

A. Derogatory Information

As noted earlier in this Opinion, the derogatory information in this case arises from the individual’s
knowing use of illegal drugs after signing a drug certification and his failure to disclose the nature and
extent of that illegal drug use on two security questionnaires. For the reasons discussed below, I find that
the DOE properly invoked 10 C.F.R. § 710.8(l) in suspending the individual’s clearance based on the
individual’s admitted violation of the drug certification. I find, however, that only one of the two
allegations the DOE cites in the Notification Letter under 10 C.F.R. § 710.8(f) is supported by evidence in
the record.

1. Criterion L

It is undisputed that the individual used marijuana after signing the drug certification. While there is some
uncertainty about the number of times and years the individual smoked marijuana, I found in Section II
above that the individual used marijuana multiple times between 1982 and the summer of 1984, possibly,
although not probably, as late as 1987. The individual’s violation of the drug certification raises a number
of serious security concerns. As the personnel security specialist testified at the hearing, the individual’s
violation of the drug certification constitutes a serious breach of trust, calling into question his honesty,
reliability and trustworthiness. Tr. at 23. In addition, a person who violates a drug certification raises the
concern that he/she will pick and choose which DOE security regulations he/she will obey or not obey
with respect to classified information. Moreover, there is a concern that a person who violates a drug
certification might be susceptible to blackmail, coercion and undue influence. Finally, it has also been
noted that “any drug usage while the individual possesses [an access authorization] and is aware of the
DOE’s policy of absolute abstention demonstrates poor judgment.” Personnel Security Hearing, Case No.
VSO-0023, 25 DOE ¶ 82,761 at 85,579 (1995).

2. Criterion F

Regarding the individual’s alleged transgressions under Criterion F, the DOE cites in the Notification
Letter the individual’s responses to questions in a 1987 PSQ and a 1998 QNSP. At the hearing, the
individual acknowledged his error in omitting information about his post-1982 drug use on his 1987 PSQ.
The individual’s action in failing to disclose on the 1987 PSQ his post-1982 use of illegal drugs reflects
negatively on his judgment (i.e. attempting to conceal his drug use) and his reliability (i.e. providing
incomplete information on the security questionnaire despite being warned on that form of the
consequences of such action.) The individual’s deliberate omission also raises a security concern that he
might be susceptible to coercion, pressure, exploitation, or duress arising from the fear that others might
learn of the information being concealed.

With respect to the DOE’s charge that the individual did not fully disclose the extent of his drug use on
the 1998 QNSP, the individual adamantly denies that he deliberately misrepresented or falsified
information on that form. After carefully reviewing the transcript of the Personnel Security Interview
conducted on xxxxxxxxxx, and the testimony presented at the hearing, I find that the individual’s
responses contained in his 1998 QNSP do not support the DOE’s invocation of Criterion F. The individual
provided credible, compelling testimony at the hearing explaining the seeming discrepancy between the
information he provided on the 1998 QNSP and that which he related during the 1999 PSI. The individual
testified that when he completed the 1998 QNSP, there were no memorable events or special occasions
connected with his use of marijuana that enabled him to recall when he used the drug. Tr. at 144. For this
reason, on his 1998 QNSP the individual used the adverb “approximately” before “1983-84" to indicate his
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inability to affix a precise date or dates to his last drug use.

As for the 1999 PSI, the individual never admitted, as set forth in the Notification Letter, that he “actually
used marijuana . . . up until sometime in 1986 to 1987.” A close reading of the PSI transcript reveals that
the individual did not affirmatively relate that he used marijuana during 1986- 87; he only stated it was a
possibility. At the hearing, the individual reiterated that he simply could not recollect the year he last used
illegal drugs during the 1999 PSI. The individual stated that during the 1999 PSI he reaffirmed his vague
recollection of drug use in the 1983-84 time frame. He also provided for the contingency that his
recollection might be faulty during the PSI by selecting a line of demarcation, 1986-87, beyond which he
knew with certainty he did not use illegal drugs. Ex. 6 at 23-24. The individual stated he chose the 1986-
87 time frame because he was absolutely certain he never used drugs after he began to
xxxxxxxxxxxxxxxxxxxxxxxxxxxxx. The individual further explained he expanded the dates only in an
effort to provide for the worst case scenario, a practice he customarily employs in his xxxxxxxxxxxxxxx.

In my opinion, the individual’s explanation of the seeming discrepancy between the substance of what he
communicated to the Personnel Security Specialist in the 1999 PSI and the information he supplied on the
1998 QNSP is clear, consistent and convincing. It is certainly understandable that a person may not be able
to recall events that occurred 10-14 years earlier. What the individual sought to do in the 1999 PSI was, in
my view, to fix a moment in time beyond which he could not possibly have used drugs, and nothing more.
He did not admit to drug use in 1986-87 during the 1999 PSI; rather, he tried to err on the side of caution
by providing the latest possible year he could have used marijuana. His actions do not appear to me to rise
to the level of a deliberate attempt to falsify or misrepresent information, or deceive the DOE. Therefore, I
find that the individual did not deliberately fail to disclose the extent of his drug use in the 1998 QNSP, or
provide false information during the 1999 PSI.

In conclusion, I find that the DOE advanced a legitimate security concern under Criterion F only with
respect to the individual’s deliberate omission of significant information on his 1987 PSQ, i.e., his use of
illegal drugs after 1982. Next, I will consider whether the individual has made a showing of facts and
circumstances sufficient to overcome the security concerns the DOE has brought under both Criteria F and
L.

B. Mitigating Circumstances

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the burden is
on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel Security
Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with a
different standard which is designed to protect national security interests. A hearing is “for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information the individual must come
forward with evidence to convince the DOE that restoring his access authorization “would not endanger
the common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with
the national interest” standard for the granting of security clearances indicates “that security
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance). Consequently, it is necessary and appropriate to place the burden of persuasion on the
individual in cases involving national security issues. Personnel Security Hearing, Case No. VSO-0002, 24
DOE ¶ 82,752 at 85,511 (1995). In the present case, I have reached the opinion that the individual has not
successfully carried his burden in this regard and, accordingly, his security clearance should not be
restored.

1. The Individual’s Violation of the Drug Certification
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At the hearing, the individual expressed remorse for his poor judgment in violating the drug certification.
Tr. at 162. He testified that he took the drug certification seriously when he executed it, noting that
immediately after signing that document he went home and disposed of all the marijuana and drug
paraphernalia in his house. Tr. at 158. In his defense, he pointed out that the attitude towards drugs 20
years ago was much different than it is now. Ex. 2, Tr. at 133-34. He related that he used marijuana only
in a social setting after 1982. Id. at 162. He claims that he did not reflect upon the drug certification on
those occasions that he violated it. Id. at 177. Rather, he experienced “a mental sensation that [he]
shouldn’t be doing it [drugs]” each time he smoked marijuana after 1982. Id. The individual also submits
that he is a more mature person now than he was when he violated the drug certification, noting that he
has more knowledge and experience than he did 12-15 years ago. Id. at 179. He also points out the
following other factors: (1) 12-15 years has passed since he last breached his promise to the DOE, (2) it
was he who disclosed his transgressions to the DOE, (3) he has earned the trust and faith of management
officials at xxx and the contractor over the last 12-13 years, (4) his reputation is one of strictly adhering to
security rules and regulations; and (5) he has made valuable contributions to the mission of the DOE,
particularly in xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx. Id. at 167-179. In
addition, numerous witnesses provided compelling, credible testaments that the individual is extremely
honest, trustworthy, and reliable in the workplace. For example, one witness testified that in 35 years he
has dealt with many highly professional, highly competent people whose job it is to xxxxxxxxxxxxxxxxxx.
Id. at 72. According to that witness, the individual is one of the most scrupulous, conservative people he
has observed xxxxxxxxxxxxxxxxxxxxxxxx. Id. Other witnesses’ testimony include comments that “the
individual’s commitment to security was total and complete,” “he was a xxxxxxx,’” “he was very
fastidious about security to a fault,” and he was “a security hawk.” Id. at 104, 194, 209.

In evaluating the evidence in this case, I accorded substantial weight to the opinions of those witnesses
who have consistently observed the individual professionally day after day for up to 13 years, sometimes
under the most stressful of conditions. Id. at 40-60; 64-76; 80-93; 101-107; 117- 120; 191-94; 200-207;
209-213. It is significant that these witnesses’ own positions require them to be careful, conservative, and
cautious about all matters impacting xxxxxxxxxxxxxxxxx, including supervising employees such as the
individual who are entrusted with the highest access associated with the xxxxxxxxxxxxx. Their cumulative
testimony suggests that the individual’s professional reputation is that of a man of integrity. (5)

I am also convinced from the individual’s own testimony and the documentary evidence he presented that
he has remained drug-free since 1987. See Ex. A. The individual testified, for example, that there have
been recent occasions when he could have anonymously partaken of marijuana at concerts but did not. Tr.
at 159. The individual’s self-discipline in this regard is to be commended and suggests that he now takes
his drug certification seriously. Moreover, the weight of the evidence suggests that the individual’s breach
of his drug certification is unlikely to recur. He convinced me that beginning in 1987, he decided not to
violate the drug certification again.

While the individual’s “on the job” behavior over the last 12-15 years and his apparent self- commitment
in 1987 to remain drug-free are factors in his favor, I find that the weight of other factors in this case
militates against a finding that the individual has mitigated the security concerns associated with his
violation of the drug certification.

As an initial matter, this is not a situation where a person is clinically dependent on illegal drugs and
unable to control his cravings for drugs absent medical treatment. Rather, this case involves a person who
indulged recreationally in marijuana, placing his own desires above his personal commitment to the DOE
and, in the process, flouted national security. I cannot excuse the individual’s transgressions as an isolated
incident because he breached his agreement with the DOE on multiple occasions. Cf. Personnel Security
Hearing, Case No. VSO-0045, 25 DOE ¶ 82,774 (1995) (affirmed OSA 1996) (individual’s use of
marijuana was a solitary occurrence). I also cannot excuse the individual’s actions on the basis that he
forgot about his drug certification due to the passage of time. Cf. Personnel Security Hearing, Case No.
0172, 27 DOE ¶ 82,762 (1998), aff’d, Personnel Security Review, 27 DOE ¶ 83,009 (1998) (affirmed
OSA 1998) (11 years had passed between the signing of the drug certification and the use of drugs). In
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this case, the individual’s drug use occurred within a year or two of his execution of the drug certification.
Moreover, the individual’s multiple abrogations of his solemn promise to the DOE cannot be excused as
youthful indiscretions. The individual was a highly educated man in his xxxxxxx when he elected to
breach the trust the DOE had placed in him and smoke marijuana.

As for the individual’s defense that attitudes toward drug use have changed radically over the last twenty
years, I find his perception of public sentiment on this matter to be irrelevant. What is relevant here is that
he (1) violated the law by using drugs while holding a security clearance, (2) flagrantly disregarded his
written agreement never to use drugs again after his execution of the drug certification, and (3) ignored the
DOE’s warnings that future drug use after the execution of the drug certification might lead to the
reconsideration of his eligibility or continued eligibility for a security clearance. See Ex. 10. It was clear to
me after hearing the individual’s testimony and reviewing the record that the individual only made a
serious, sustained commitment to keep his signed promise after he began xxxxxxxxxxxxxxxxxxx. I do not
believe he took the drug certification or the ramifications of breaching that certification seriously before
that time. It must be emphasized that the Part 710 regulations demand the same high standards from all
access authorization holders regardless of their level of responsibility in the security program.

Regarding the individual’s so-called voluntary self-reporting of his drug certification violation, the
circumstances surrounding that disclosure are telling. The individual waited more than a decade to reveal
his multiple violations of his drug certification. His disclosure was made only after he was confronted with
the choice of lying again or being truthful on a security form. By his own admission, the individual would
not have disclosed his violation in 1998 had the question on the 1998 QNSP regarding drug use been
worded as it had been in the 1993 QNSP. Tr. at 185. It seems to me that if the individual were truly the
“security hawk,” “the xxxxxxxxxxx’,” and the person whose “commitment to security was total and
complete,” he would have taken affirmative steps to disclose his major transgressions sometime during
those 12-15 years he was earning the trust and faith of those managers who testified on his behalf. The
incongruity between the individual’s professional persona and secret past is troubling.

It appears to me that the individual is much less susceptible to coercion or blackmail now that he has
admitted his past drug use. However, I am also convinced that given his deception, the individual could
have compromised national security during the 12-15 years that he concealed his past drug use from the
DOE. Nevertheless, there is no evidence in the record that the individual’s violation of the drug
certification was connected with the compromise of classified information. Tr. at 76.

I recognize that as a matter of public policy the DOE wants to encourage clearance holders to admit their
previous mistakes. At the same time, I do not believe the DOE wishes to encourage clearance holders to
wait a decade to admit those mistakes while blackmail possibilities loom in the interim. In the end, I
believe the individual’s multiple violations of the drug certification cannot be absolved without
diminishing the purpose and effect of the drug certification. In my opinion, a person’s willingness to
violate the drug certification on several occasions increases the risk that there could have been other
breaches of trust. Allowing security clearance holders to pick and choose what rules or regulations they
will or will not follow is unacceptable. I find that the individual has not mitigated the risk to national
security by coming forward after demonstrating a total disregard for the DOE’s security program as many
as nine times. (6)

2. The Individual’s Omission of His Post-1982 Drug Use in the 1987 PSQ

The individual explained at the hearing that he did not disclose his post-1982 drug use on the 1987 PSQ
because he wanted to emphasize that drugs were not part of his life in 1987. Tr. at 132. He testified further
that he did not want to reveal his “few transgressions, mistakes in [his] life, [and] poor judgment” because
he was uncertain of the repercussions that would come from the DOE. Id. He adds that at the time he
completed the 1987 PSQ, he did not feel he was subject to blackmail, coercion, etc. because these
problems were in his past. Id. In his defense, the individual points out that it was he who disclosed his
omission, and explains that he disclosed the information in 1998 in the interest of national security. In
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addition, the individual reiterates that he is a more mature person than he was in 1987 when he falsified
the PSQ.

Finally, the individual contends that his 1987 falsification does not reflect his overall character or current
behavior. Tr. at 242. He suggests that the way in which he has conducted his life in the last 12-13 years
should mitigate DOE’s concerns about his conduct. Id. at 160. As noted in Section III.B.1. above,
numerous high level managers corroborated the individual’s professional reputation for honesty,
reliability, and trustworthiness. At the hearing, a social acquaintance who has known the individual for
almost 20 years attested to the individual’s integrity and dependability and his commitment to his family
and community. Id. at 220. The individual’s wife also testified that the individual is an excellent husband
and father, a man who is totally trustworthy. Id. at 238.

As an initial matter, I find the individual’s falsification of the 1987 PSQ and his concomitant concealment
of his drug certification violation to be very serious matters. I simply cannot excuse the individual’s
conduct on the basis of self-interest, i.e., that he feared the DOE might take some adverse action against
him. The individual’s motivation in this regard suggests that his response on the 1987 PSQ was deliberate,
calculated, and designed to conceal the truth from the DOE. Furthermore, I will not accept the individual’s
defense that he wanted to emphasize in the 1987 PSQ that drugs had no part of his life at that time. The
individual could have informed the DOE of this fact after responding honestly to the question posed on the
PSQ. Moreover, for the reasons discussed in Section III.B.1. above, I am not impressed by the individual’s
so-called voluntary disclosure of his falsification, particularly because of the individual’s admission he
would not have disclosed the information had the 1998 QNSP been worded differently. I find further that
there is no basis for ascribing the individual’s falsification to immaturity. The individual was a highly
educated man in his late xxxxxxxx in 1987 when he executed his PSQ. While it is true that the individual’s
falsification is not recent since it occurred almost 12 years ago, the individual’s concealment of the truth
and deception of the DOE lasted until February 1998. During the decade that the individual concealed his
falsification, I believe he was vulnerable to blackmail, extortion, and coercion. That risk seems to have
lessened, however, in view of the individual’s admission in the 1998 QNSP.

With regard to the issue of rehabilitation or reformation, there is no obvious medical or other type of
expert that can opine about the length of time one needs to be considered rehabilitated from lying. See
Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 (1995) affirmed, (OSA 1995). In
other cases, OHA has stated that it is the subsequent pattern of responsible behavior that is the key to
abating security concerns that arise from irresponsible action. See Personnel Security Hearing, Case No.
VSO-0241, 27 DOE ¶ 82,794 (1999) (eight-month period after bankruptcy was not sufficient to establish a
pattern); Personnel Security Hearing, Case No. VSO-0153, 26 DOE ¶ 82,795 (1997) (individual took
actions to cure his financial problems approximately three years before the hearing and continued that
pattern consistently, thereby mitigating the security concern regarding financial irresponsibility); Personnel
Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 (1995) affirmed, (OSA 1995) (13-month period
subsequent to covering up use of illegal drugs did not constitute a sufficient pattern of honest behavior). In
this case, a period of 19 months has elapsed between the time the individual disclosed his falsification to
the DOE and the hearing date. At this point, I am unwilling to consider this period adequate for
rehabilitative or reformation purposes in this case. I am especially troubled by the individual’s revelation
that he would not have disclosed his drug certification violations and his 1987 falsification had the 1998
QNSP been worded as it had been in 1993. This concern undermines the image many witnesses painted of
the individual: that of an honest man who goes beyond the technical requirements of security. To be sure,
it was apparent to me at the hearing that this entire experience involving the suspension of the individual’s
access authorization has been a humbling experience for him. In the end, the risks associated with a
person who deceived the DOE for 12 years by concealing his illegal drug use and his multiple violations
of his drug certification are too great to dismiss after a period of 19 months. (7)

C. Summary

This entire case centers on the individual’s dishonest actions. The individual manifested his dishonesty in
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several ways. First, he violated the drug certification on several occasions, thereby breaching the solemn
promise he made to the DOE in order to obtain his security clearance. Second, he deceived the DOE in
1987 when he responded to a question on the PSQ regarding his past drug use. His response on that
security form appears to have been carefully crafted to conceal significant information from the DOE.
Third, he concealed the derogatory information about his illegal drug use in the 1980s and his abrogation
of the drug certification for more than a decade, a fact that I consider to constitute a pattern of long-term
deceit. As explained above, I have concluded that the individual has failed to mitigate adequately the
legitimate security concerns raised by his dishonesty.

IV. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R.§710.8(l) in suspending the
individual's access authorization. I further find the DOE properly relied on 10 C.F.R. §710.8(f) with regard
to the allegation that the individual deliberately falsified, omitted, or misrepresented significant
information in his 1987 PSQ. After considering the totality of the circumstances, I find that the arguments
advanced by the individual in his defense do not mitigate the security concerns accompanying those
criteria. In view of Criteria L and F and the record before me, I cannot find that restoring the individual's
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, in my opinion, the individual's access authorization should not be
restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the

Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: November 18, 1999

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
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710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion F concerns, in relevant part, information that a person has “[d]eliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for
Sensitive Positions, . . . , a personnel security interview, written or oral statements made in response to
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f).
Criterion L concerns information that the individual “has engaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R.
§710.8(l).

(3)There is a material factual dispute regarding the time frame during which the individual used illegal
drugs after executing the drug certification. Given that the individual’s drug use occurred more than a
decade ago, it is understandable that he cannot recollect the specific time that he used illegal drugs. The
individual estimated in a February 1998 Questionnaire for National Security Position that he used
marijuana in approximately 1983- 84. He reaffirmed his recollection of drug use in the 1983-84 time
frame during a 1999 personnel security interview, but added that his drug use never extended beyond
1986-87. Ex. 6 at 23-24. His certitude regarding the 1986-87 time frame stems from his knowledge that he
never used drugs after he began xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx in 1987. Id., Ex. 2. The individual
provided credible testimony that there was no event of significant demarcation, other than his work with
xxxxxxxxxxxxxxxxxxxxxx, to jog his memory regarding his last use of marijuana. Transcript of Hearing
(Tr.) at 154. Based on the individual’s credible testimony, I find that he chose the 1986-87 time frame to
mark the possible outside parameters of his drug use and nothing more. The only testimony on this issue
other than that of the individual is from one of the individual’s long-term friends who testified that she last
observed the individual smoke marijuana in the summer of 1984. Tr. at 227. Based on the evidence before
me, and the credible demeanor and testimony of the individual, I find that the individual used illegal drugs
sometime between 1982 and the summer of 1984, and possibly, although not probably, as late as 1987.

(4)The individual stated in his February 1998 Questionnaire for National Security Position (QNSP) that he
used marijuana after 1982 less than ten times. Ex. 7. At the hearing, the individual testified that he may
have overestimated his post-1982 drug usage on the QNSP. It is possible, according to the individual, that
he smoked marijuana on less than five occasions after 1982. Tr. at 186. He simply cannot recall. From the
evidence in the record, it is not possible to know whether after 1982 the individual smoked marijuana four
times, nine times, or some number in between. In the end, the relevant finding is that the individual
smoked marijuana multiple times after 1982, each time abrogating the promise he made to the DOE.

(5)As a general observation, I do not believe that many of the managers who testified on the individual’s
behalf grasped the seriousness associated with violating a written pledge made to the DOE. One witness
admitted at the hearing that he does not understand “the formality involved in violating a drug
certification.” Tr. at 60.

(6)The regulations prohibit me from considering the effect of the loss of the individual’s access
authorization on the mission of the DOE. 10 C.F.R. § 710.27(b). Accordingly, I have not given any weight
in this Opinion to the numerous testimonial accounts of the individual’s technical competence and
professional contributions to the DOE.

(7)During his closing argument, the individual’s counsel cited extensively from Personnel Security
Hearing, Case No. VSO-0255, 27 DOE ¶ 82,801 (1999), in which an Hearing Officer recommended
restoring a person’s access authorization under circumstances similar to the one before me. I disagree with
the reasoning and recommendation of the Hearing Officer in Case No. VSO-0255. That recommended
opinion has been appealed, and the Director, Office of Security Affairs, has not yet made a final
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determination in that case pursuant to 10 C.F.R. § 710.28(e).
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

December 23, 1999

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: August 17, 1999

Case Number: VSO-0294

A Department of Energy Operations Office (the DOE office) suspended the access authorization of XXX
XXX XXX (hereinafter referred to as "the individual") under the regulations set forth at 10 C.F.R. Part
710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."(1)In this Opinion, I explain why, on the basis of the evidence and testimony
presented in this proceeding, the individual’s access authorization should not be restored.

I. Procedural History

On July 28, 1999, the DOE office issued a Notification Letter informing the individual that his access
authorization had been suspended because information in the possession of the DOE created substantial
doubt concerning his eligibility. In that Notification Letter, the DOE office stated that this information
falls within the purview of one of the criteria set forth in 10 C.F.R. § 710.8, subsection 710.8(k).

The DOE office invoked 10 C.F.R. § 710.8(k) (Criterion K) on the basis of information indicating that the
individual trafficked in, sold, transferred, possessed, used or experimented with a drug listed in the
schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances Act of
1970. See 10 C.F.R. § 710.8(k). Specifically, the DOE office stated that the

individual had tested positive for marijuana during a urine drug test and then admitted that he had used
marijuana the evening before the drug test. The DOE office also stated that although the individual said
that he was aware of DOE’s drug use policy, he used marijuana anyway.

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA), the individual requested a
hearing in this matter. 10 C.F.R. § 710.21(b). At the hearing, the DOE Counsel called one witness, the
DOE security specialist. The individual called five witnesses in addition to himself: his wife, his
supervisor, the manager of the Employment Assistance Program and two people he knows from coaching
children’s sports teams. The transcript taken at the hearing shall be hereinafter cited as "Tr." The transcript
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of the individual’s earlier personnel security interview shall be cited as “PSI Tr.” Various documents that
were submitted by the DOE Counsel and the individual during this proceeding constitute exhibits and
shall be cited respectively as "DOE Ex." and “Indiv. Ex.” (2)

II. Background

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 (1996). In this type of case, we apply a
different standard, one designed to protect national security interests. A hearing in this type of proceeding
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). Once the DOE has identified derogatory information raising
security concerns, the burden is on the individual to come forward at the hearing with evidence to convince
the DOE that granting access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of access authorization. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of access authorizations indicates "that security determinations should err, if they must, on the
side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the
issuance of access authorization). Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security issues. Personnel Security Hearing (Case
No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing. In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct; the
voluntariness of the participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant and material
factors. After due deliberation, it is my opinion that the individual’s access authorization should not be
restored since I am unable to conclude that such a restoration would not endanger the common defense and
security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

III. Hearing

The following testimony was offered at the hearing. The individual testified that the evening he used
marijuana, he had worked a full shift until 4:30 p.m. However, he was asked to come back at 11:00 p.m.
and work two more shifts, until 4:30 p.m. the next day. Tr. at 21; PSI Tr. at 10. He explained that when he
went home after his first shift, he felt it was very important that he get some sleep in order to be rested for
his double shift, although he did not normally sleep during those hours. That evening, his wife offered him
some of the marijuana she had been given that day by a friend. Because the individual knew from
experience with marijuana before he obtained a clearance that it tended to make him sleepy, he agreed and
told her, “why not.” Tr. at 63; PSI Tr. at 11. He got some sleep, went to work for the 11:00 p.m. shift, and
was drug tested the following day.

The individual also provided a second reason for using marijuana, stress from fear of losing his job and his
benefits. Tr. at 14-15, 22. He further noted his frustration resulting from the fact that, according to him, the
DOE site is hiring “known criminals” and paying them more than himself, who has worked at the site for a
long period of time. Tr. at 21-22; PSI Tr. at 20. The individual testified that he had never before used
marijuana while holding a clearance. Nor does he associate with anyone who uses illegal drugs. Tr. at 32.
He felt that in this instance, “stupidity overcame me.” Tr. at 23-24.
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The individual’s wife confirmed the circumstances of that evening and that marijuana had made her
husband sleepy when he had used it prior to holding a clearance. See Tr. at 94, 99, 104. She testified that
this was also the only time she had offered her husband illegal drugs since he held a clearance. Tr. at 96.
She offered the drugs to her husband on this occasion because she knew she was going to use them and
did not want to hide her marijuana use from him. Tr. at 96. However, this was the first time she had used
illegal drugs since giving up drugs and alcohol six years before. Tr. at 95. She knew that she should not
have smoked the marijuana, went to an Alcoholics Anonymous meeting to talk about it, and does not
intend to use marijuana again. Tr. at 104. She does not believe the individual had used drugs on other
occasions since he held the clearance. Tr. at 103. The individual’s wife also believed that the individual is
unlikely to use marijuana again after going through this administrative review process. Tr. at 101.

In order to support his contention of one-time use that is not likely to recur, the individual presented the
testimony of a licensed psychologist who is the manager of the Employee Assistance Program (EAP) at
the individual’s workplace (the EAP psychologist). Tr. at 85, 107. The individual was evaluated by that
program after his positive drug test. The EAP psychologist testified that based on the evaluation of the
individual, he did not believe the individual to be addicted to illegal drugs and did not find that any
rehabilitation program was necessary. Tr. at 73; see also Indiv. Ex. A (letter from Medical Director of
EAP concurring in this assessment). He also did not believe the individual met any of the criteria located
in the Diagnostic and Statistical Manual of Mental Disorders of the American Psychiatric Association. Tr.
at 77. The EAP psychologist thought that there was no addiction or abuse problem because the individual
did not have other disciplinary problems, significant absenteeism or any problems with his work
performance. Tr. at 73-74. However, the EAP psychologist testified that it was difficult to tell from this
level of evaluation whether the individual was a one-time user or an occasional recreational user, although
he felt that recreational users usually revealed themselves during their interviews. Tr. at 83, 86. He also
did not feel there is a way to tell whether the individual will use marijuana again in the future; on one
hand, he has the “know-how” to use drugs, but on the other, he has the incentive to try to keep his
clearance. Tr. at 85.(3)

To further support the contention that he had only used marijuana on one occasion since obtaining his
clearance, the individual brought forward three witnesses in addition to his wife, including his supervisor
and two people he knew as a result of coaching their children on a sports team. His supervisor has known
him for fourteen years, one parent knew him for three years and one for seven or eight years. The two
parents saw him weekly, but did not spend significant social time with him outside of the sports
involvement. Tr. at 109, 114. The supervisor also did not spend any significant time with the individual in
a social context. Tr. at 130. Based on their acquaintance with him, they all testified that they did not
believe that he had used marijuana more than once. The supervisor did not feel that the individual could be
such a fast and efficient worker if he was on drugs. Tr. at 140. The parents confirmed that the individual
expressed a very strong anti-drug attitude to the children he was coaching, and if they had seen any signs
of drug use, they would not have allowed him to coach their children. Tr. at 111, 118-119. Based on these
witnesses’ knowledge of the individual’s lifestyle, they expressed surprise about the individual’s positive
drug test, but certainty that he will not use drugs again. In addition, these three witnesses and his wife
testified that they believe the individual to be trustworthy, reliable and honest. Tr. at 102, 109, 116, 121,
137.

The individual offered evidence to show that he will not use illegal drugs again. He testified that he did not
enter any drug counseling program because the EAP did not think he needed to do so. The individual also
chose not to pay for voluntary random drug testing due to the cost involved. Tr. at 91-92. However, he
testified that he now is better equipped to handle his job-related stress now that he knows he can speak to
the EAP psychologist and because he can talk to his mother very easily. He stated that he has taken a
more easy-going approach to deal with his job worries, and since he has started a new business, he is less
worried about losing his job at the DOE site. Tr. at 25, 32-33. In addition, he bought tea with melatonin to
help him sleep when he needs to, and feels that he has learned from his mistake and will not repeat it. Tr.
at 25, 27, 33. He also does not intend to take overtime in order to avoid the type of scheduling that he says
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led him to use marijuana. Tr. at 28. His supervisor stated that only rarely could an employee be forced to
work overtime. Tr. at 133-34.

IV. Analysis

The individual’s positive drug test for marijuana constitutes derogatory information raising a security
concern by DOE office under Criterion K. In order to mitigate the security concern associated with the use
of illegal drugs, the individual maintains that his use of marijuana was an isolated event. These contentions
of a one-time use, if true, tend to mitigate the seriousness of the occurrence. The one-time use contention
relates to the mitigating factors of the nature, extent and seriousness of the conduct, the circumstances
surrounding the conduct, the frequency of the conduct and the motivation for the conduct. In these
administrative review proceedings, a security concern created by involvement with illegal drugs within the
previous twelve months may be mitigated if it was an isolated incident or an infrequent enough event as to
warrant acceptance of the individual’s assertion that he will not be involved with drugs while holding a
DOE access authorization. Personnel Security Hearing (VSO-0116), 26 DOE ¶ 82,765 (1997).
Accordingly, I might be persuaded that the Criterion K concern was resolved if I believe that the marijuana
use was a one-time event and not likely to recur.

The evidence presented by the individual indicates that he is not a frequent user of marijuana. This is
certainly in his favor. Specifically, the individual’s witnesses were all quite convincing in their testimony
that they had never known the individual to use marijuana while he has held a clearance. Their familiarity
with the individual’s life-style and their contacts with him indicate that this individual is not currently a
chronic user of marijuana. Moreover, the EAP psychologist testified that based on his records, the
individual was not a chronic substance abuser. In view of the above, I find that the individual is not a
chronic marijuana user.

However, even though I find that the individual is not a chronic drug user, he has advanced a further
contention, that his drug use was a one-time incident. I must have additional evidence to support such a
conclusion. In order to find mitigation based on a one-time drug use, I must receive appropriate evidence
to show that the circumstances surrounding the drug use described by the individual are true. Personnel
Security Hearing (VSO-0094), 26 DOE ¶ 82,753 at 85,515 (1996). In this case, the individual has brought
forth evidence to support his version of events on the night of his drug use. I am convinced that his wife
provided the marijuana to the individual the night before he tested positive. But for four reasons I am not
fully convinced that this drug use was one- time and not more often. First, it seems somewhat unlikely that
both his wife, with her stated commitment to sobriety, and the individual with his knowledge of the DOE
policy regarding drug use, would both happen to choose to use illegal drugs for the first time in many
years the night before his drug test. Second, the EAP psychologist could not state with any certainty
whether this was a one-time use. Third, the individual’s witnesses could not fully corroborate his
contention that this was a one-time drug use: his supervisor did not see him outside of work and the team
parents did not see him outside of the sports context. Fourth, it did not appear to me that the individual’s
wife would necessarily be aware of drug use by her husband. Her testimony about his drug use is therefore
not entitled to significant weight. For instance, he described talking over his personal problems with his
mother (who did not testify) but did not mention doing the same with his wife. Tr. at 26. In fact, he
described having a “terrible communication gap” with his wife because they are so busy with their
children. Tr. at 16. He also testified that he was not sure whether his wife had

asked him to smoke marijuana previously since he might not have been paying attention. Tr. at 19- 20.
The individual seemed to go out of his way to specify that he does not know the last time his wife used
marijuana apart from this incident, but that he does not “place judgment” on his wife. Tr. at 16-17; PSI Tr.
at 19. Overall, I am not convinced that the individual and his wife presented a complete picture of the
individual’s lifestyle and that this was the only time since holding a clearance that the individual’s wife
asked him to use drugs and that he used drugs.
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Furthermore, the individual has failed to convince me that similar mistakes could not happen in the future.
The individual’s overall attitude about the DOE policy against drugs and reaction to having his clearance
suspended does not seem to be the attitude expected of clearance holders. His “why not” response to his
wife’s invitation to use the marijuana appears inappropriately flippant. He also described the DOE policy
against drugs as being “another one of them million rules we read,” although he also said that the policy
was a good one that he intends to follow. Tr. at 36-37; PSI Tr. at 24. The individual also seemed to place
his drug use at the same level as drinking and driving or drinking and coming to work, which he seemed
to consider minor mistakes. Tr. at 56. He further indicated that he felt that his drug test would not have
created a security concern if he had not signed a 1996 form stating that he was aware of DOE’s drug use
policy. Tr. at 59-61. Finally, he appeared quite resentful that his positive drug test could outweigh what he
views as sixteen years of trustworthiness, reliability and safety. See Tr. at 21-22, 56-57. I believe this
resentment is harmful because it prevents the individual from realizing that “on the job” behavior is not
determinative of whether someone is a security risk and in addition, it incorrectly takes his focus away
from his own behavior as the source of the DOE’s security concern. Thus, I find that the individual’s
overall attitude does not appear to give due deference to the seriousness of the DOE policy against drugs,
and the significant security concern created by his use of marijuana. Because of this attitude, I am not
convinced that such actions could not recur. I find that the mitigating information presented by the
individual does not convince me that his drug use was a one-time event and does not outweigh his failure
to convince me that such actions could not happen again. Therefore, the individual has not proven that the
Criterion K concern is mitigated.

V. Conclusion

As explained in this Opinion, I find that because of the positive drug test, DOE properly raised a security
concern under 10 C.F.R. § 710.8(k) in suspending the individual’s access authorization. The individual has
failed to present adequate evidence of mitigation to alleviate the security concerns of DOE. In view of this
criterion and the record before me, I cannot find that restoring access authorization to the individual would
not endanger the common defense and security and would be consistent with the national interest.
Accordingly, I find that access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Dawn L. Goldstein
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Hearing Officer

Office of Hearings and Appeals

Date: December 23, 1999

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)At the hearing, I stated that within 21 days after the hearing, the individual could submit a letter from a
supervisor unable to testify. Tr. at 7-8, 142. The individual did not submit such a letter.

(3)The EAP psychologist also confirmed that marijuana could make a person sleepy. Tr. at 83.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: August 26, 1999

Case Number: VSO-0295

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (hereinafter "the individual") to hold an
access authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Opinion will consider whether, based on the record testimony and other evidence
presented in this proceeding, the individual’s suspended access authorization should be restored.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access authorization in connection with his work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a detailed statement of the
derogatory information. The DOE concern involves information indicating that the individual has been or
is

a user of alcohol habitually to excess, and has been diagnosed by a board-certified psychiatrist as alcohol
dependent. 10 C.F.R. § 710.8(j) (hereinafter Criterion J). (2) A further concern noted in the letter was that
the psychiatrist found that the individual’s alcohol dependence is an illness or mental condition that causes
a defect in his judgment and reliability. 10 C.F.R. § 710.8(h)(hereinafter Criterion H). (3)

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the individual was represented by an attorney. The individual testified on his own behalf,

file:///ps201-300.htm#vso0295
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and presented testimony of a psychiatrist who specializes in addictive disorders (the individual’s
psychiatrist), a polygraph expert (polygrapher), an alcohol abuse counselor (the counselor), his long-time
companion, and four friends and co-workers. The DOE Counsel presented the testimony of the consultant
psychiatrist who provided the evaluation letter referred to above (the DOE psychiatrist), and the
individual’s team leader.

II. Statement of Derogatory Information

As stated above, the areas of concern identified in the Notification Letter involve the individual’s use of
alcohol and a defect in judgment or reliability. The letter also sets forth details giving rise to this concern.
Specifically, the Notification Letter refers to the DOE psychiatrist’s evaluation letter, which states that the
individual is alcohol dependent, and, at the time of that evaluation, had not shown adequate evidence of
rehabilitation. The Letter describes the circumstances under which the DOE came to learn of the
individual’s alcohol problem. The Letter states that the individual came to work with the odor of alcohol
on his breath. He was therefore given a fitness for duty [breathalyzer] test. The result of that test was
positive for alcohol, at levels of .035 and .039. The Letter also indicates that during a Personnel Security
Interview (PSI) the individual stated that since college, he consumed alcohol daily. His average daily
consumption level during the week was approximately three to four beers and some whiskey, and
approximately 6 beers on weekends. The Letter also states that other records reflect that the individual has
consumed at least 42 drinks and as many as 60 drinks per week for the last 15 years.

III. Evidence

A. Testimonial Evidence

At the hearing, the individual testified that the evening before the fitness for duty test he consumed four
beers, two glasses of wine and a number of “nips” from a whiskey bottle. After dinner he went to bed.
Transcript of Personnel Security Hearing (Tr.) at 19. He stated that this was typical behavior for him. He
testified that it was not acceptable to him to be at work with alcohol in his system. Tr. at 44. He stated that
since the day of the positive alcohol test at work, he has not consumed any alcoholic beverages, with the
exception of a couple of sips in tasting wine and some wine used in cooking meals. Tr. at 21. He also
testified that he has consumed alcohol in other forms, such as so-called “non alcoholic beer,” which does
contain alcohol. Tr. at 19-20. At the time of the hearing, this period of abstention had, according to the
individual, lasted 11 months.

The individual testified about his rehabilitation efforts. He said that in addition to refraining from the use
of alcoholic beverages, he has had many hours of alcohol counseling. He stated that he met with the
alcohol abuse counselor referred to above for group therapy sessions. The counseling with the abuse
counselor included intensive group counseling for 40 hours, with a series of once a week aftercare
sessions that he continues to attend. He had another counselor for one-on-one therapy sessions. Tr. at 23-
25. He also received therapy from a counselor associated with his employer’s Employee Assistance
Program (EAP). The individual testified that as long as he is working for the DOE or involved in DOE
projects, he does not intend to consume alcohol. Tr. at 31.

The DOE psychiatrist testified that this individual is alcohol dependent, based on the criteria set forth in
the American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders (4th ed.)
(DSM-IV). (4) He found that the individual exhibited six of the seven DSM-IV criteria used to diagnose
alcohol dependence. Tr. at 154. (5) He believes that in order to consider this individual reformed he would
need to see a period of two years of abstinence after the individual had completed a treatment program. Id.
(6) He also testified that the individual is not showing the mind-set of a person who is recovered from
alcohol dependence. Tr. at 155.
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Further, based on the results of a Carbohydrate Deficient Transferrins (CDT) test, the DOE psychiatrist
first testified that there was a 75 percent chance that the individual had consumed alcohol within two
weeks prior to the date on which he was interviewed by the DOE psychiatrist. Tr. at 65-66. The DOE
psychiatrist therefore was not particularly convinced by the individual’s assertions of abstinence. Tr. at 91-
94. Later on in the hearing, after listening to the testimony of the individual’s long-time companion, the
DOE psychiatrist amended his view on this point and indicated that he thought that there was “strong
evidence” that the individual had abstained from alcohol for an eleven-month period. Tr. at 290.

Finally, with respect to the Criterion H concern, the DOE psychiatrist testified that this individual does
have an illness, substance dependence, alcohol. He further testified that this illness caused the individual to
exhibit a defect in judgment. In the DOE psychiatrist’ view, the fact that the individual reported to his
Personnel Security Assurance Program (PSAP) position under the influence of alcohol “is about as
significant a defect in judgment or reliability that I’ve encountered in . . . seven years working as a
consultant to the Department of Energy.” Tr. at 155- 56.

The individual’s psychiatrist had a somewhat different point of view from the DOE psychiatrist regarding
this individual’s alcohol problem. He agreed that this individual does have a problem with alcohol use, but
did not prefer to discuss the DSM model and evaluate whether the individual was alcohol dependent. He
framed the issue differently. He used an approach which categorizes alcoholics based on the way in which
they are able to cease their use of alcohol. He pointed out that there are so-called “gamma alcoholics” and
“delta alcoholics.” He stated that “delta alcoholics are people who drank, every day. . .who might have
withdrawal if they stopped, but probably could stop once they got through it, if they got help with going
through withdrawal. Gamma alcoholics were people. . .who tended every time they started to drink to
really lose control over their drinking.” Tr. at 116. He believes that this individual more nearly fit the delta
alcoholic model. Id. It was this psychiatrist’s overall judgment that since this individual has been able to
refrain from alcohol use for 11 months, he will not relapse. Tr. at 145. He predicted a 90 to 95% chance
that the individual will be able to keep his promise not to use alcohol while he is working for the DOE. Tr.
at 143.

With respect to the Criterion H concern, the individual’s psychiatrist testified that he does not think that
the individual has an illness or mental condition of a nature which causes or may cause a significant defect
in his judgment or reliability. Tr. at 151-52.

The individual also presented testimony of a polygrapher. This witness had previously administered a
polygraph to the individual that involved the results of the CDT test referred to above. As stated earlier,
according to the DOE psychiatrist that test indicated that there was a 75 percent chance that the individual
had used alcohol within two weeks prior to the CDT test. The polygrapher was engaged to test whether the
individual was truthful in maintaining that he had not used alcohol within two weeks prior to the CDT test.
It was the polygrapher’s “strong opinion” that the individual was truthful. Tr. at 178.

The individual’s counselor also testified. The counselor is associated with a counseling clinic. It was his
view that the individual had an alcohol problem, but was not dependent on alcohol because he was able to
decide to abstain. Tr. at 188, 190-191, 195. He was very confident that his individual would be able to
continue to abstain from alcohol use. Tr. at 194.

The next five witnesses were co-workers and friends of the individual. The first of these witnesses was
presented by the DOE Counsel. This witness was the supervisor of the individual who smelled alcohol on
his breath. It was she who required him to take the fitness for duty examination that resulted in the positive
showing for alcohol. She recounted in detail the events of surrounding that test. Tr. at 215-234.

The other four witnesses in this group were presented by the individual. His co-workers/friends all
testified that this individual is intelligent, reliable and an exceptionally good performer on his DOE
projects. E.g. Tr. at 257, 263, 267. They all believed that the individual is honest and that if he said he was
going to do something, such as cease using alcohol, he would do it. Tr. at 259, 265, 268.
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The final witness was the individual’s live-in companion. She has known the individual for more than 20
years and they have lived together for more than five years. She testified that before he ceased drinking the
individual would on a “heavy day” drink about five beers, a swig or “slurps” of Scotch or bourbon, and
have two glasses of wine with dinner. On a light day he would have five beers, sometimes “spiked” with
additional “slurps” of Scotch or bourbon. Tr. at 286. She stated that since the individual is not currently
employed, they usually spend a good part the of the day together. Tr. at 284. She testified that the
individual has stopped drinking, and is convinced that he will not resume. Tr. at 277-79.

B. Documentary Evidence

There are three items of documentary evidence in the record that merit direct mention and separate
consideration. The first is a letter from an EAP counselor. In that letter this counselor stated his opinion
that the individual was not alcohol dependent. He also stated that he had met with the individual for 20
sessions. Letter of December 14, 1999.

The second piece of documentary evidence is the report of a psychological consultation written by an EAP
psychologist. This psychologist stated that the individual admitted to consuming at least 42 drinks per
week and as many as 60. He indicated that “based on [the individual’s] current report, his alcohol
consumption, though excessive, does not reach diagnostic levels for either abuse or dependency. In my
judgment, however, it does reflect alcohol use habitually to excess.” DOE Exhibit 14.

The third piece of documentary evidence is a letter submitted after the hearing by the individual’s alcohol
abuse counselor. The letter stated that after 10 visits by the individual to the clinic, the clinic staff “could
no longer substantiate the diagnosis of alcohol dependency,” and changed its diagnosis of this individual’s
condition to “alcohol abuse, in remission.” The counselor uses this changed diagnosis to support his view
that the individual is not alcohol dependent. In the letter he adopts the view that the

individual’s abstention from alcohol “for more than one year” is satisfactory evidence that he no longer
has a problem with alcohol. Letter dated January 6, 2000.

IV. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we are dealing with a different standard, which is designed to protect national security interests. A hearing
is "for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that granting or restoring his access authorization "would not endanger
the common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518,531 (1988) ("clearly consistent with the national
interest" standard for the granting of security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991)(strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995).

The DOE psychiatrist diagnosed this individual as alcohol dependent. The individual appeared for work
with detectible levels of alcohol in his system and failed a fitness for duty examination. I find that this
raises adequate evidence of a concern regarding this individual’s use of alcohol.

file:///cases/security/vso0002.htm
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Once a security concern has been found to exist, the individual has the burden of going forward with
evidence to rebut, refute, explain, extenuate or mitigate the allegations. Personnel Security Hearing (VSO-
0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995)(VSA-0005). See also, 10 C.F.R. §
710.7(c)

In assessing whether this individual has satisfied his burden to resolve the DOE’s security concerns, I shall
address the following three issues: (A) whether he has demonstrated eleven months of abstinence as he
has claimed; (B) whether he has completed a satisfactory alcohol treatment program; and (C) whether he
has demonstrated overall rehabilitation or recovery from the pattern of alcohol use that created the security
concern.

A. Demonstration of Abstinence

As stated above, based on the results of a CDT test, the DOE psychiatrist believed that there was a 75
percent possibility that the individual was not truthful in stating that during the two weeks prior to the
psychiatric evaluation he had not consumed any alcoholic beverages, with the exception of some non-
alcoholic beer. This led the DOE psychiatrist to suspect the individual’s overall claim of abstinence.

The individual entered the testimony of the polygrapher to convince me of the truthfulness of his claim of
abstinence. As stated above, the polygrapher testified that the individual had passed a polygraph regarding
the issue of whether he had used alcohol in the two weeks preceding the evaluation by the DOE
psychiatrist.(7)

Based on the testimony at the hearing, I cannot conclude that the polygraph establishes whether the
individual was telling the truth about his alcohol use. I asked the polygrapher whether the questions that
were posed covered the use of non-alcoholic beer. The polygrapher responded as follows:

A: It was covered during the pretest that we would consider any beverage having any amount of alcohol as
an alcoholic beverage. I did bring up that point with [the individual], that I would consider that type of
beverage to be an alcoholic beverage because of the small amount of alcohol that it allegedly has. He
advised me and he assured me that he had not consumed any of that during the two week period.

Q: The question included whether he used it. And you believe he was truthful even insofar as saying no, I
did not use even nonalcoholic beer during that time period?

a: Yes.

Tr. at 179-80.

However, since the individual told the DOE psychiatrist that the night before his evaluation he had three
non-alcoholic beers, his answers to the polygraph were clearly untruthful, according to the polygrapher’s
stated understanding of the scope of the questions. Nevertheless, the polygrapher was certain he passed the
test. This would cause me to suspect the reliability of the test.

After hearing this testimony, the individual testified that it was his recollection that the question was
designed to exclude non- alcoholic beverages. Tr. at 183. Therefore, according to the individual, his
statement to the polygrapher was true, and the results of the polygraph accurate.

Given the polygrapher’s rather clear, specific and detailed testimony about the scope of the question, I
cannot conclude that the polygraph is persuasive on the issue of the individual’s truthfulness. The
conflicting testimony does not allow me to conclude from the polygraph results that the individual was
truthful.

There is other compelling evidence regarding the individual’s abstinence which aids me in my

file:///cases/security/vso0005.htm
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consideration of this issue. That testimony came from the individual’s companion. I found her to be a
highly credible and articulate witness. She testified that in recent months she has spent many hours with
the individual and that from her own observation, she does not believe that the individual is using alcohol,
other than the amounts previous discussed. Tr. at 276-77. She was quite specific in her testimony as to
how she knows when the individual is using alcohol. For example, she pointed out changes in his
personality and speech when he is using alcohol. She keenly observed the individual, was very perceptive
about even the most minute aspects of his behavior, and was highly articulate in her testimony. Tr. at 277.
Based on her statements, I am persuaded that this individual did not use alcohol, other than the admitted
amounts, for the stated eleven-month period at issue in this case. See also Tr. at 290.

B. The Individual’s Alcohol Treatment Programs

Based on the testimony of the individual’s counselor and the documentary evidence provided by the EAP
counselor, I believe that the individual has attended a satisfactory alcohol treatment program. The
counselor testified that the individual had completed an outpatient treatment program that met two hours a
night for four nights a week for ten weeks, followed by an after care program that meets one hour a night
once a week for 12 weeks. Tr. at 187. The counselor stated that after some initial skepticism, the
individual engaged in the group and in the program. Tr. at 192. He indicated that the individual asked
questions, and shared some of his personal stories and understandings and beliefs with the group. Tr. at
203.

This counselor further indicates that the individual had one-on-one sessions with yet another counselor.
However, this latter counselor did not appear as a witness. Tr. at 204. Therefore I cannot assess the
individual’s attitude during the one-on-one sessions, and his progress with the one-on-one counselor.

Finally, as discussed above, the EAP counselor indicated by letter that the individual had completed 20
sessions with him.

Overall, it appears that the individual completed a sufficient number of program hours to satisfy the
treatment course recommended by the DOE psychiatrist. Tr. at 291. In fact, based on the evidence in the
record, the individual has had many, many hours of alcohol education, including exposure in both
individual and group therapy. Nevertheless, based on the individual’s own testimony, I am left with the
distinct impression that he has not received the intended benefits of the therapy, and has little insight into
the nature of his alcoholism.

For example, his attorney asked him if he found his sessions useful, and the individual responded only that
they were “interesting.” Tr. at 34. Later on, the following interchange between the individual and his
attorney took place:

Q: You also said that you found therapy interesting. Have you learned anything from it about yourself?

A: Yes. . .as I said, it was interesting. There I met a wide gamut of people in the program, from people that
I would consider to be alcoholics, those people that as soon as they take a drink basically go on a binge,
they cannot stop drinking until they either, you know, get arrested or something dramatic happens to them.
There were people that have problems not only with alcohol also with drugs. There are other people. . .
that occasionally would have something or go on a binge but would quit. There are other people that were
in the program through court order that were--basically had just over the limit, you know, at one time, are
not really drinkers at all. So like I said, there was a wide range of people, and we shared experiences,
shared feelings. It was very interesting.

. . .

Q: But was it some benefit to you?
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A: It was a benefit, yes. Like I say, it was interesting understanding--I learned a lot more about alcoholism
and how people feel about alcoholism, how alcoholism is--you know the treatment for alcoholism. It
broadened my education base, very definitely.

Tr. at 42-43.

As is evident from this interchange, the individual repeatedly stated that he found the therapy sessions
“interesting.” When his attorney asked him if he learned anything about himself, he did not specifically
answer that question. Instead, he again replied that the therapy was “interesting” and proceeded to discuss
the different types of problems that other attendees had. The individual was then asked the same question,
but in another way, i.e., to discuss if he had “benefited” from the program. This time, he stated that he had
benefited, but seemingly again because the material was “interesting.” What the individual focused on was
how he increased his general understanding of alcoholism, but not how he was able to put this new
knowledge to use in a personal way.

Later on, I asked the individual to discuss again what he learned personally from these programs. I asked
him “in what way personally you have come to learn something about your alcohol problem.” I inquired if
there was “anything in the program that was. . . useful to you that you put into your life?” Tr. at 60. Once
again, he seemed to me to be rather detached from the program. He stated “I can’t think of any specific
information or specific action, shall we say.” Again, it provided a general awareness of the problems of
alcoholism and how severe it can be. It also provided some information about how treatment is viewed,
the theories of treatment. It provided a lot of information.” Id. The individual distanced himself from his
alcohol problem, rather than recognize it. He did not seem to believe that the therapy had any personal
applicability.

Moreover, the individual testified that he attended the programs simply because it was a DOE requirement,
not because he recognized the benefit that they could provide. Tr. at 289. In my view he considered the
educational value of these sessions only as theoretical and could not describe how they applied directly to
his own situation. I did not hear any testimony from the individual suggesting that he profited personally,
e.g. by learning coping strategies or by increasing his own self-awareness, from his therapy sessions. Thus,
although the individual may have nominally fulfilled his obligation to attend the requisite alcohol
treatment programs, I believe that he was only “serving time,” and has not put this education to personal
use.

C. Recovery and Rehabilitation

Recovery and rehabilitation from alcoholism usually connote more than simply attending a requisite
number of therapy sessions and abstaining from alcoholic beverages for a minimum period of time.
Rehabilitation includes a change in thinking, and some degree of acceptance. Discrepancies, minimization
and lying disappear, and honesty about the illness is accepted. Personnel Security Hearing (VSO-0129), 26
DOE ¶ 82,781 (1997). As the DOE psychiatrist pointed out in this case, “the biggest difference in someone
in recovery is that you don’t see the denial and the minimization, they don’t play with words, they don’t
argue over definition of whether they’re an alcoholic. Recovery is more than just not drinking. . . . The
risk of relapse is just too high for somebody [who has just stopped drinking] that’s not truly in a state of
reformation or recovery. Tr. at 99-100.

After listening to the testimony of the individual and the DOE psychiatrist, I find that, in spite of the
individual’s eleven- month abstinence period, and attending the therapy sessions, serious concerns
continue to exist about whether the individual demonstrated recovery and rehabilitation, and about
whether he will maintain his abstinence. At the hearing, the individual showed the very characteristics that
concerned the DOE psychiatrist: denial, arguments over definitions, and minimization, suggesting a lack
of honesty about his condition.

1. Testimony of the Individual and the DOE Psychiatrist

file:///cases/security/vso0129.htm
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As an initial matter, I found the individual to be unwilling to readily acknowledge that he has a problem
with alcohol. He used purported difficulties in defining alcoholism to divert attention away from this
issue. For example, I asked the individual if he considered himself an alcoholic. He responded by saying
“that depends upon the definition that you use. If you use the definition that where if an individual drinks
alcohol, he’s an alcoholic yes, I’m an alcoholic. If you use the definition that in a case that an individual
cannot stop drinking once they get started, then I’m not an alcoholic, because I was able to stop drinking
and not be under the influence of alcohol, and so I am under that definition not an alcoholic.” Tr. at 29.
Later on, he again resisted giving a simple definition of alcoholic, indicating that the “WCTU [Women’s
Christian Temperance Union] had one definition, and I think there is a clinical definition. . . and then there
is a generally accepted definition from the general public that says a person who can’t leave alcohol alone
is an alcoholic.” Tr. at 47. He stated that his counseling program did not provide him with a useful
definition of alcoholic. Tr. at 47. However, his counselor testified that the program did provide a
discussion of the definition of alcoholism and alcohol abuse. Tr. at 206-7.

The individual’s answers were not direct and straightforward. On key issues, he was a somewhat difficult
witness. His diversionary responses do not help to persuade me of his rehabilitation. (8) This confirmed
the DOE psychiatrist’s concern that the individual is arguing about definitions and not being completely
honest about his condition.

I must also consider the DOE psychiatrist’s opinion that the eleven-month abstinence period is an
insufficient period of time to conclude that the individual will be able to maintain his promise not to use
alcohol while working on DOE projects. As stated above, the DOE psychiatrist believes that two years of
abstinence is necessary. He reaches this conclusion because the individual is not completely abstinent from
alcohol, and because of the severity and length of the individual’s problem with excessive alcohol use. I
was persuaded by the DOE psychiatrist’s view that the eleven- month period is inadequate in this case. As
discussed below, there has simply not been enough time yet to gauge the reliability of the individual’s
stated intentions regarding abstention from alcohol use.

First, I found the individual to be rather resistant during questioning regarding his intentions about
consuming alcohol in the future. He first stated that he planned on remaining sober. Tr. at 29. He was then
asked if he thought he would never use alcohol again, or if he could be a social drinker. He responded,
“[a]t this point in time I believe that it is not in my best interest to consume alcohol . . . to consume
alcoholic beverages. Again, I do not believe that things like . . . the alcohol in cough medicine or in vanilla
or in non-alcoholic beer, although there is a small quantity, trace quantities, is not a threat to me.” He was
then asked what about a glass of wine? He responded “at this point in time I do not. . .believe that it is in
my best interest to consume a glass of wine.” Tr. at 30-31.

I therefore asked him to explain what he meant by “not in my best interest,” and “at this point in time.”
His response was that he did not intend to consume alcohol as long as he was working for the DOE or
involved in DOE projects. Tr. at 31. Thus, his original answer that he planned on remaining sober did not
fully describe his real intention. There is an obvious difference between “remaining sober” and abstaining
from using alcohol while working for the DOE. The individual did not make his true intention known
except after some probing.

I found his answers to be hedged and overly qualified. The individual seems to attribute this to his
unflinching honesty. Tr. at 30. I respect honesty. Nevertheless, I believe the individual’s expression of his
intentions regarding abstinence bear out the DOE psychiatrist’s concern that the individual is playing with
words and is not being completely honest.

I also note the individual’s view that in his case, quitting itself means that the problem is resolved. Tr. at
58. He testified that his own decision to abstain was the most important factor. Tr. at 61.

The DOE psychiatrist’s testimony expressed concerns about this view. He believed that if the individual is
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committed to abstaining from alcohol only while working for the DOE, his risk of relapse is high. Tr. at
99-100, 106. Since he believed that this individual was alcohol dependent, with a long history of
significant alcohol use, eleven months of abstinence was not sufficient. See Tr. at 106. See also, May 4,
1999 Evaluation Letter at 24. The DOE psychiatrist testified that the individual met six of the seven
criteria for alcohol dependence as set forth in the DSM-IV, and cited those criteria as a basis for his
conclusions. Tr. at 154. See also May 4, 1999 Evaluation Letter at 22-23. (9)

Finally, the individual admittedly continues to consume “non- alcoholic” beer and to use alcoholic
beverages in small quantities. The DOE psychiatrist believes this behavior to be “walking on thin ice.” Tr.
at 73.

In view of the individual’s qualified commitment to abstinence, I found the DOE psychiatrist’s views
about the insufficiency of the eleven-month abstinence period and the high risk of relapse to be
persuasive. (10)

2. Testimony of the Individual’s Psychiatrist

The testimony of the individual’s psychiatrist does not in my view overcome the serious concerns raised
by the DOE psychiatrist. The individual’s psychiatrist disagreed in some respects with the analysis of the
DOE psychiatrist. However, I found considerable equivocation in his testimony on the key points at issue
in this proceeding. I am aware of and can appreciate the subtleties in reaching accurate medical diagnoses
in cases involving excessive alcohol use. However, his hesitancy on key points leaves me unpersuaded by
his overall diagnosis and recommendations.

For example, with respect to whether the individual exhibited the DSM-IV criteria for alcohol
dependence, the individual’s psychiatrist testified that he definitely met Criteria one and three (tolerance,
and substance taken in greater amounts over a longer period than was intended). Tr. at 125. I questioned
him closely as to whether the fact that the individual admitted a persistent desire to control his alcohol use
met Criterion (4). The psychiatrist stated “you picked out the one thing that I think is the closest he got to
being an alcoholic. . . .I could vote for that one, and I could not, that’s what I’m saying.” Tr. at 126. With
respect to whether the individual met Criterion (5) [a great deal of time spent in activities necessary to
...use the substance], the psychiatrist said that there is no question that the individual drank for long
periods of time. He stated that the individual had a pattern of drinking for long periods in the evenings and
“that’s kind of ...a great deal of time using the substance.” Tr. at 128. He also stated that the individual
was “spending a lot of time drinking.” Tr. at 129. Nevertheless, he found this criterion “iffy.” Tr. at 128.

With respect to Criterion (6) [important social, occupational, or recreational activities are given up or
reduced because of substance use], the individual’s psychiatrist stated that the individual denied such
effects in his life. However, the psychiatrist added “ I have a question about that. . . . I wouldn’t be
surprised if to some extent or another there was some impact, I just don’t know how much.” Tr. at 129.
Further, when I pointed out to the individual’s psychiatrist that the individual’s career had clearly been
affected, the psychiatrist concurred. Tr. at 130- 31. All in all, I was not convinced by this psychiatrist’s
contention that the individual did not meet at least three criteria necessary for a diagnosis of alcohol
dependence. I was more persuaded by the DOE psychiatrist’s view that this individual was alcohol
dependent, and is not yet rehabilitated.

I found the testimony of the individual’s psychiatrist similarly unconvincing with respect to the issue of
the risk of relapse. On the one hand, he stated that based on the eleven month period of abstinence, he was
95 percent certain that this individual would not relapse into alcohol use. Tr. at 143. Nevertheless, he
testified that there were significant issues that he had not explored with the individual, so that he did not
know the full extent of the individual’s problem with alcohol. These unknowns were an admitted concern.
Tr. at 147-49; 153.

Further, the individual’s psychiatrist testified that the individual’s recovery was dependent on his
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willingness to be honest and a willingness not to drink. Tr. at 159. The psychiatrist himself then pointed
out that even if the individual’s commitment to abstain was genuine, he was not yet totally honest about
his disease, was minimizing and was still playing with definitions. Tr. at 124, 133. These were the very
concerns raised by the DOE psychiatrist. Tr. at 73, 155. Thus, in my view, this psychiatrist’s 95 percent
certainty that the individual would not return to alcohol use was not particularly persuasive. I was more
convinced by the DOE psychiatrist’s view that a longer period is necessary to draw a conclusion that the
individual is not likely to return to alcohol use. (11)

The individual’s psychiatrist, while expressing the view that it was probably acceptable for the individual
to drink in small amounts as he had been doing, was nevertheless equivocal about this course of behavior,
and expressed his concerns about it. Tr. at 137-38.

Moreover, the individual’s psychiatrist did not seem to have better knowledge or a better understanding of
this individual than the DOE psychiatrist. The two experts spent about equal time with the individual
himself. (12) In fact, the individual’s psychiatrist expressed concerns that he did not know the individual
very well. Tr. at 148-50. Thus, I cannot find a reason to rely on the individual’s psychiatrist over the DOE
psychiatrist because of superior knowledge of the individual.

Finally, I do not believe that the standard that the individual’s psychiatrist used in reaching his conclusion
that this individual is rehabilitated is the one that I am to apply in this case. The individual’s psychiatrist
testified that he was “more conservative” in reaching a conclusion that the individual is unfit for duty. He
stated “I’m more hesitant to jump to that until and unless I have a broader data base.” Tr. at 160. This
approach is not applicable in the national security arena. The DOE’s standard is to take a conservative
approach in granting or restoring a security clearance. In cases such as these, there is a presumption
against restoring a security clearance. Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988). On the other
hand, the DOE psychiatrist testified that he used a more conservative approach in terms of length of time
to demonstrate adequate evidence of rehabilitation or reformation. I believe that this is the correct standard
in this case, and I thus have more confidence in his evaluation and in his recommendations. Personnel
Security Hearing (Case No. VSO-0129), 26 DOE ¶ 82,781 (1997).

3. Testimony of the Individual’s Other Witnesses

The rest of the testimonial evidence presented by the individual does not dissuade me from my view that
he is not yet rehabilitated, and that the eleven-month abstinence period is insufficient.

The counselor was not in my opinion a convincing witness. I do not believe that the counselor had an in-
depth understanding of this individual’s pattern of alcohol use. For example, he testified that the
individual’s “whole life did not revolve around alcohol.” Tr. at 196. However, the counselor clearly did
not recognize that a very significant part of the individual’s day did revolve around alcohol use. On
weekdays, this individual consumed alcohol from the time he came home from work until he went to bed
at night. On weekends, he began consuming alcohol at noon. Tr. at 281. See also Transcript of Personnel
Security Interview (PSI) at 34. There is evidence that one of his primary outside activities, building a
house, was associated with alcohol consumption. Tr. at 270. I do not believe that the counselor showed
adequate recognition of this aspect of the individual’s pattern of alcohol consumption.

Further, the counselor’s assessment of this individual was not based on a complete understanding of the
amount of alcohol that this individual was using. When asked how much alcohol he believed the
individual was drinking on a regular based he replied: “a couple or a few glasses of wine each evening
either before dinner, while making dinner, maybe after dinner, and then sometimes a beer or a highball.”
Tr. at 205. This was clearly not the pattern admitted by the individual or his companion, which, as
discussed above was approximately 40 to 60 alcoholic drinks per week. See Tr. at 286. The counselor
admitted that this higher level of drinking was not what he understood to be the individual’s pattern. He
also did not know that the individual drank every day, or that it was his lifestyle to do so. Tr. at 208.
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I conclude that the counselor did not have complete knowledge of this individual’s pattern of alcohol use.
I therefore find that his assessments of the extent of the individual’s alcohol problem and of the
appropriate length of abstinence are not persuasive. (13)

I do not believe the individual’s character witnesses contribute in any significant way to mitigating the
security concerns regarding this individual. They testified that the individual is an intelligent and valued
employee. However, this is not an issue in this proceeding. They testified that they have not seen him use
alcohol in recent months. As discussed above, I have concluded that the individual has brought forth
adequate evidence to establish that he has remained abstinent for eleven months, with the exceptions
noted.

They also testified that they believed that the individual would be able to abstain from alcohol while he is
working on DOE projects. I cannot give very much weight to this testimony. For a person who is alcohol
dependent, such as this individual, abstinence from alcohol is a very complex matter, one about which
even experts cannot agree. As discussed above, that is certainly so in the instant case. Consequently, the
opinions of these friends of the individual, who presumably are not experts in excessive alcohol use, are
not entitled to much, if any, weight.

Moreover, as a whole, I found the testimony of these witnesses to be rather superficial, and offered
without much reflection. For example, two witnesses were asked if they thought that this individual is a
security risk. They answered in the negative. They were then asked if they were told that the individual
came to work with alcohol on his breath and admitted to habitual drinking in the past, would their opinion
change. Rather automatically, they answered in the negative. They appeared to give no meaningful
consideration to the implication of such facts. Tr. at 258, 264- 65. I would have expected them to give
more thoughtful answers about the security concerns if an employee with an access authorization came to
work with alcohol on his breath and had a habitual drinking pattern. This is particularly so since both of
these witnesses have security clearances, and should presumably be aware of the risks of heavy alcohol
use by cleared personnel. I would have expected these witnesses to modify their initial opinions or have
some questions about this individual’s fitness for access authorization, if they knew that he came to work
with alcohol on his breath. I cannot conclude from their testimony that these witnesses offered any
important evidence in this case.

Thus, overall I find that the individual has not brought forward sufficient evidence to fully mitigate the
DOE’s concerns regarding his alcohol use. I find that given the individual’s current mind- set, he is not
fully recovered from his alcoholism and alcohol dependence. In view of this finding and his long period
of excessive alcohol use, I believe that an eleven month period of abstinence is insufficient to mitigate the
Criterion J security concern expressed by the DOE.

D. Criterion H

With respect to the Criterion H concern set out in the Notification Letter, little additional analysis is
required. I agree with the DOE psychiatrist’s view that the fact that this individual appeared at work with
detectible levels of alcohol in his system demonstrates a serious lack of judgment that is directly related to
his alcohol dependence. Given that I cannot find he is rehabilitated from that condition, I cannot conclude
that the Criterion H concern has been resolved.

V. CONCLUSION

Rehabilitation from substance abuse connotes at a minimum a recognition that a problem existed requiring
treatment. Personnel Security Review (Case No. VSA-0126), 26 DOE ¶ 83,018 (1997). In the instant case,
the individual has distanced himself from his alcohol problem. He was not able to discern the applicability
of his therapy to his own situation. He focused on definitions rather than on his own condition, and is not
yet completely honest about how alcohol has adversely affected his life. He has oversimplified the
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solution to his condition, claiming that the only important consideration is whether he is able to abstain
from alcohol. After a long period of very heavy alcohol use, that abstention has lasted for only eleven
months. The DOE psychiatrist, whom I found to be a very persuasive witness, testified that a two year
period of abstinence was necessary in this case. Given these circumstances, I am unable to conclude that
this individual has shown rehabilitation from the Criteria J and H concerns raised by the DOE.

As set forth above, I find that there is significant derogatory information in the possession of the DOE
which raises serious concerns under Criteria H and J as to the eligibility of this individual for access
authorization. I have also found that the individual has failed to bring forth sufficient evidence to mitigate
these security concerns. I am therefore unable to find that restoring the individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: February 1, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Criterion J includes information that the individual has “been or is a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”

(3)Criterion H covers information that an individual has an illness or mental condition of a nature which,
in the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist,
causes, or may cause, a significant defect in judgment or reliability.

(4)The DSM-IV sets forth seven elements as indicia of substance dependence. It states that substance
dependence is manifested by any three of these elements occurring in the same 12-month period. These
elements are as follows: (i) tolerance as defined by either a need for markedly increased amounts of the
substance to achieve the desired effect, or markedly diminished effect from drinking the same amount of
alcohol; (ii) withdrawal; (iii) substance often taken in larger amounts or over a longer period than was
intended; (iv) persistent desire or unsuccessful efforts to cut down or control substance use; (v) a great
deal of time is spent in activities necessary to . . . use the substance; (vi) important. . . occupational
activities are given up or reduced because of substance use; (vii) substance use is continued despite
knowledge of having a persistent or recurrent physical or psychological problem that is likely to have been
caused by the substance.

(5)He did not find that the individual met the characteristics of Criterion 7.

(6)This was also the DOE psychiatrist’s opinion in the evaluation letter.
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(7)The DOE expressed a concern regarding the procedures and the form of the test used, indicating that
the test was not in accordance with the procedures that DOE has adopted. Tr. at 9-10. DOE submissions of
December 2 and 3, 1999. The DOE offered to test the individual using its own procedures, but the
individual declined. Nevertheless, the DOE counsel indicated that the DOE did not have any objection to
allowing the polygraph results into evidence, or to my finding the results convincing. Tr. at 9.

(8)I was also concerned by the individual’s several irrelevant references to alcohol being present in
products that are not alcoholic beverages, such as vanilla, vanilla ice cream and cough medicine. Tr. at 20,
30, 32, 42. There was no concern raised by the DOE involving the individual’s consumption of alcohol
that might be present in vanilla. I believe that these references, too, are diversionary. I suspect that this
overemphasis on precision is an effort to draw attention from the key issues involved in this case.

(9)The individual has pointed to a letter from the EAP psychologist indicating that the individual did not
appear to be alcohol dependent. It appears that in reaching that diagnosis, the EAP psychologist may not
have had all the information available to the DOE psychiatrist. Tr. at 103. In any event, given that the EAP
psychologist was not available for questioning, I am unable to give his view significant weight. I reach a
similar conclusion with respect to the EAP Counselor’s letter expressing his view that the individual is not
alcohol dependent.

(10)In her examination, the individual’s attorney sought to portray the DOE psychiatrist as biased. For
example, she attempted to show that in reaching his evaluation the DOE psychiatrist had failed to consider
information favorable to the individual. The DOE psychiatrist repeatedly testified that he had considered
both favorable and unfavorable information, but had simply not cited some favorable information in his
report. Tr. at 76-87. I found the DOE psychiatrist’s testimony to be quite unbiased. For example, based on
the testimony of the individual’s companion he readily conceded that there was a greater possibility that
the individual abstained from alcohol use than he originally thought. Tr. at 290. I found him to be a fair-
minded, honest and very well prepared witness.

(11)The individual’s psychiatrist believed that the eleven-month abstinence period was adequate because
the individual was a “delta alcoholic.” The DOE psychiatrist agreed that the individual was a “delta
drinker.” He had the concern, however, that if the individual returned to alcohol use, he could fall into the
gamma pattern of “drinking in little binges.” Tr. at 158. Neither psychiatrist had any evidence showing
that delta drinkers need less recovery time than gamma drinkers. Tr. at 146, 159.

(12)The DOE psychiatrist examined the individual for two hours. May 4, 1999 Evaluation Letter at 1. The
individual’s psychiatrist examined him for 2 and one quarter hours to two and one half hours. Tr. at 153.

(13)I have considered the letter submitted after the hearing by this counselor. As discussed earlier, this
letter reported the view of the clinic staff that this individual was not alcohol dependent. Since no
examination of the staff members who espoused that position took place, I will accord little weight to the
conclusions expressed in the letter.
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under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

January 5, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: August 30, 1999

Case Number: VSO-0296

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as the
“individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” A Department of Energy Operations Office (DOE Operations Office) suspended the
individual’s access authorization under the provisions of Part 710. This Opinion considers whether, on the
basis of the evidence and testimony presented in this proceeding, the individual’s access authorization
should be restored. As set forth in the Opinion, I recommend against restoring the individual’s security
clearance.

I. Background

The individual was employed by a contractor at a DOE facility, and held an access authorization. The
DOE suspended the individual’s access authorization as a result of derogatory information that was not
resolved during a personnel security interview. That information is set forth in the Notification Letter, and
is summarized below.

The individual’s eligibility for access is governed by regulations found at 10 C.F.R. Part 710. The
regulations set forth specific types of derogatory information that create a question as to an individual’s
eligibility for access authorization. The Notification Letter states that the derogatory information regarding
the individual falls within 10 C.F.R. § 710.8(l). The DOE Operations Office invokes Criterion L, 10 C.F.R.
§ 710.8(l), on the basis of its finding that the individual has “engaged in unusual conduct or is subject to
circumstances which tend to show that [the individual is] not

honest, reliable, or trustworthy; or which furnishes reason to believe that [the individual] may be subject to
pressure, coercion, exploitation, or duress, which may cause [the individual] to act contrary to the best
interests of the national security.” In this regard, the Notification Letter sets forth six allegations against
the individual: (1) that the individual denied in an April 1997 Questionnaire for National Security
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Positions (QNSP) that he had any unpaid judgments or any liens placed on his property for failure to pay
taxes, even though a background investigation and credit report revealed many delinquencies; (2) that the
individual had not made any changes in his financial situation when questioned in a Personnel Security
Interview (PSI) ten months later; (3) that the individual stated in a November 1998 PSI that he had not
filed state or federal tax returns since 1985; (4) that no federal income tax returns were filed for 1995,
1996, or 1997; (5) that no state tax returns were filed for 1993 through 1997; and (6) that the individual
violated the Internal Revenue Code by wilfully failing to file a tax return.

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a
hearing in this matter. 10 C.F.R. § 710.21(b). On September 1, 1999, I was appointed as Hearing Officer
in this case. After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set
a hearing date. At the hearing, the DOE counsel called one witness, the DOE personnel security specialist.
The individual testified on his own behalf, and also called as witnesses a personal friend, his former
supervisor, and the company doctor. The transcript taken at the hearing shall be hereinafter cited as “Tr.”
Various documents that were submitted by the DOE counsel during this proceeding constitute exhibits to
the hearing transcript and shall be cited as “Ex.” The individual submitted one exhibit that shall be cited
as “Individual’s Ex.”

II. Analysis

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).
Once the DOE Operations Office has made a showing of derogatory information raising security concerns,
the burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.
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A. Findings of Fact

The facts in this case are uncontested. The individual was employed by a DOE contractor for many years
in a job that required that he maintain a security clearance. Ex. 1. In connection with a reinvestigation of
his clearance, the individual completed a QNSP in March 1997 in which he stated that, in the last seven
years, he had not had a lien placed against his property for failing to pay taxes, that there were no unpaid
judgments against him, that he had not been over 180 days delinquent on any debt, and that he was not
currently over 90 days delinquent on any debts. Id. at 9. Based on his answers to the QNSP, the DOE
Security and Safeguards Division requested a limited background investigation from the Office of
Personnel Management. Tr. at 27; Ex. 3 at 2. That investigation was completed in December 1997 and
uncovered extensive financial problems, namely, several delinquent accounts and three properties in
different stages of the foreclosure process. Tr. at 27-28. The investigation also disclosed other derogatory
information. Id. As a result of the investigation, questions arose concerning the individual’s eligibility for
a security clearance, and the DOE conducted a PSI in February 1998 in order to resolve those
questions.(1) Ex. 3 at 3. During the PSI, the individual reviewed the QNSP and gave further details about
his financial situation, but confirmed that his financial situation had not changed. Ex. 3 at 44-46. The
individual admitted that he had not filed federal or state taxes since 1985. Ex. 3 at 34, 39. In November
1998, DOE conducted another PSI to resolve the concerns about the individual’s eligibility that had
surfaced in his earlier interview. Ex. 4. In this PSI, the individual indicated that most of the delinquent
items discussed in the QNSP and February PSI were still outstanding. Ex. 4 at 7. The individual also
acknowledged that he had not filed federal or state tax returns since 1985. Ex. 4 at 18-27, 29. On July 29,
1999, DOE suspended the individual’s clearance.

B. Criterion L

Criterion L applies where an individual has “[e]ngaged in unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy; or may be
subject to pressure, coercion, exploitation, or duress which might cause him to act contrary to the best
interests of the national security.” 10 C.F.R. § 710.8(l). As explained below, I find that the individual has
engaged in unusual conduct as described in Criterion L with regard to his demonstrated financial
irresponsibility. Two concerns surround an individual who carries an excessive amount of debt, and both
relate to reliability and trustworthiness. Personnel Security Hearing, Case No. VSO-0227, 27 DOE ¶
82,798 (1999), aff’d, Personnel Security Review, Case No. VSA-0227, 27 DOE ¶ 83,018 (1999). First, as
the personnel security specialist testified, a person who shows a pattern of financial irresponsibility may
be susceptible to coercion. Tr. at 31. The strain of severe financial problems could cause the individual to
act contrary to the best interest of national security. Personnel Security Hearing, Case No. VSO-0227, 27
DOE ¶ 82,798 (1999), aff’d, Personnel Security Review, Case No. VSA-0227, 27 DOE ¶ 83,018 (1999). In
addition, the individual has demonstrated his unreliability through a documented history of procrastination,
unkept promises, poor judgment and severe financial problems. By not filing his taxes, the individual has
shown a disregard for federal and state law, and may also show a disregard for the regulations that govern
national security. Tr. at 31. In similar cases, we have found that a pattern of financial irresponsibility raises
a very serious security concern. Personnel Security Hearing, Case No. VSO- 0081, 25 DOE ¶ 82,805
(1996); Personnel Security Hearing, Case No. VSO-0073, 25 DOE ¶ 82,794 (1996); Personnel Security
Hearing, Case No. VSO-0048, 25 DOE ¶ 82,776 (1995), aff’d, Personnel Security Review, 25 DOE ¶
83,010, Case No. VSA-0048 (1996) (finding that not filing tax returns and not paying taxes on time
demonstrates “unacceptably high security risk”). As explained below, the individual has not presented any
evidence that would mitigate the security concerns nor has he presented evidence of rehabilitation or
reformation.

(1) Evidence of Financial Irresponsibility

A review of the record shows a clear pattern of financial irresponsibility. The individual had substantial
financial delinquencies at the time that he indicated on his QNSP that all of his loans and accounts were
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current. Ex. 3 at 45. The Notification Letter lists a total of 13 delinquent accounts and tax liens.
Notification Letter at 2. Three of the items were tax liens that the individual paid within the same year that
they were filed. Ex. 2 at 3. Two items were for local school taxes, delinquent for two years, totaling
approximately $4,800. Id. One item was a delinquent mortgage account, and the other seven were
delinquent accounts in the amount of $518. Notification Letter at 2. Many of the overdue balances were
small, and even though the individual admitted that he had enough money in his bank account to pay his
bills, he could not explain why he did not pay. Ex. 3 at 43. When asked why he did not take care of his
financial obligations, the individual responded “I have a lot of personal problems and . . . it seems I never
get caught up.” Ex. 3 at 44.

The individual’s real estate holdings deserve close scrutiny, as the pattern of financial irresponsibility is
most obvious in these transactions and in the individual’s explanation of those transactions. The individual
purchased three properties, one alone (his current residence) and two with family members as investments.
The first investment property, a condominium that the individual purchased with his sister (Condo A),
went into foreclosure when the individual and his sister could not keep up the payments. Tr. at 85. The
property was sold and, according to the individual, the proceeds were used to repay the loan. Id. The
individual also purchased a second condominium (Condo B) with another sister and her husband. Tr. at 90.
Again, the mortgage payments were delinquent and the bank began foreclosure proceedings. Tr. at 90.
However, the sister and her husband resumed the mortgage payments, and the foreclosure process stopped.
Id.; Tr. at 96, 109. The individual purchased a third property, the individual’s personal residence, from the
previous owner via a seller-financed mortgage. Tr. at 41, 108-110. The individual did not pay the property
taxes from 1994 to 1997, and the house was in the process of being auctioned off. Ex. 3 at 11-17, 32; Tr.
at 47. The mortgagor stepped in and paid the overdue taxes, stopping the foreclosure. Id. The individual
subsequently repaid the mortgagor with money borrowed from his mother. Ex. 3 at 14-17, 33.

(2) Mitigating Factors

The individual offered as mitigating factors (1) the small dollar amount of many of the debts, and (2) the
effect that his poor mental health allegedly had on his ability to pay his bills on time. After reviewing the
record, I find that the individual has not presented any evidence to mitigate the security concerns set forth
in the Notification Letter.

The individual testified that many of the delinquent balances were minimal, and that the DOE should
therefore focus its inquiry on the “big ticket” items. Tr. at 38, 85-93. The individual further testified that
he wants to “get credit for paying off the thousands of dollars in large financial obligations.” Tr. at 93.
Indeed, there is evidence in the record that several of the delinquencies were amounts of $100 or less. Ex.
9. Also, the Condo B mortgage is current, and there is no other mortgage balance listed on the report. Id.

However, despite the individual’s testimony, the current credit report reflects a past due amount for Condo
A, a “big ticket item.” The individual did not present any evidence that the balance of Condo A was paid
from the foreclosure; in fact he testified that because of his “neglect and mental condition,” he could not
find a document from the bank that confirmed this. Tr. at 87-89. (2) Even assuming, arguendo, that Condo
A was paid from the sale of the property at foreclosure, the fact that the property was subject to
foreclosure is itself a matter of concern. Foreclosure is a very serious matter. When one reviews the record
and sees that the individual has been involved in three foreclosures, a pattern is evident. The individual
over-extended himself financially, and then could not meet his obligations. In three instances, a family
member or third party has had to intervene to rescue the individual’s real estate. Even though the
individual testified that the matter of Condo A has been “resolved” because the lender was repaid, he does
not admit that this transaction is part of a larger scenario of financial irresponsibility. Tr. at 86. The lender
has been repaid, but not because the individual made a conscious effort to do so. Therefore, in a review of
the record, I find that the pattern of financial irresponsibility is not mitigated by the small dollar amount of
some of the debts.

The individual also contends that his fragile mental health mitigated the financial irresponsibility that DOE
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documented in the Notification Letter. Tr. at 49-53, 55-57, 63-65, 91. According to the individual, because
he was diagnosed with depression, he is not a “healthy, fully functional, normal individual” but rather a
person who “had been under mental health care.” Tr. at 55. At the hearing, the individual asked the
personnel security specialist if his mental condition would be considered as affecting his ability to stay
current on his bills. Tr. at 51. During a PSI, the personnel security specialist read a section of the IRS
Code regarding “wilful tax evasion” to the individual. Ex. 3 at 35. See also 26 U.S.C. § 7203. The
individual insisted that his mental health somehow excused him from filing federal tax returns because in
his allegedly impaired state, the evasion was not wilful:

Q: You know, that’s called tax evasion.

A. Yeah for a normal person it would be.

Q. For what?

A. For normal person.

Q. It’s not tax evasion for you?

A. Aah . . .

Q. People go to jail for not filing taxes, but not for you?

A. No, if I owe any tax --

Ex. 3 at 35.

Throughout the hearing, which was held almost two years after the interview quoted above, the individual
continued to imply that he should be held to a different standard due to his mental state:

A. Again, due to my neglect, I -- I’m not a medical expert, and I will ask the medical expert to state
because my mental condition that the -- I’m entitled to not paying bills.”

Tr. at 91.

The individual also testified that because of his “neglect and mental condition,” he was not able to find
many important financial documents. Tr. at 87 (documents relating to paying off Condo A), 114 (W-2s
and tax records).

Nonetheless, a review of the transcript shows that the individual’s depression does not mitigate DOE’s
security concerns about the individual. First, I note that despite the individual’s argument of severe
impairment, he was still able to do enough preparation, paperwork, and organization to buy three
properties and hold down a professional job. Tr. at 121-122. In addition, the company doctor, who was
familiar with the individual since 1996, testified that he could not attribute the individual’s 13 year period
of tax evasion and delinquencies to depression. Tr. at 147-149. He concluded that there was no basis to
make a judgment that the individual’s financial delinquencies, especially not filing his taxes, were based
on the individual’s poor mental health. Tr. at 150. He went on to state that the individual continued to
carry out his daily functions, and thus could not use the excuse of being severely impaired: (3) “You had
the reasoning to know that you should have paid your taxes.” Tr. at 50. Thus, I find that the individual’s
mental health does not mitigate any of DOE’s security concerns.

(3) The Absence of Reformation of Rehabilitation

As evidence of reformation or rehabilitation, the individual submits evidence that he has paid some of the
delinquencies. There is evidence that the individual paid one delinquent credit card balance, a delinquent
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electric bill, and overdue property taxes. Tr. at 95-96; Individual’s Ex. 1. However, this is a minimal effort
in view of the totality of the individual’s bad credit history. Ex. 2; Ex. 9. The individual testified that he
“involuntarily repaid” the balance of Condo A, and that the balances of his house and Condo B are
current. Tr. at 109. Nonetheless, I find that these transactions are not evidence of reformation or
rehabilitation, nor are they evidence of any pertinent behavioral changes. 10 C.F.R. § 710.7(c). Despite
participating in two PSIs that questioned his financial behavior, the individual still has delinquent accounts,
he still does not know the full extent of his delinquencies, and most important, he has not yet filed any
outstanding tax returns. Tr. at 132-133. He has not consulted an accountant or a consumer credit
counseling service. Tr. at 122-124, 131. The individual has not yet shown any intent to meet his
obligations nor did he present a plan to do so. He claims that he is only now “in the process of organizing”
his files, and estimates that it will take a few months to do so. Tr. at 129-133.

It is also troubling that the individual lays part of the blame for not filing taxes on the DOE personnel
security specialist for not explicitly telling the individual to file his taxes by a certain date. Tr. at 34- 35.
The individual testified that “I didn’t understand it to be I got to do it, otherwise I don’t have a job, and
that’s it. I suggest it wasn’t discussed.” Tr. at 130. It is not unreasonable to expect a college-educated
professional who holds a security clearance to understand what is required of him as a wage-earner. The
individual’s statement implies that he did not feel obliged to file his taxes because DOE did not tell him to
file his taxes. This is further evidence of the security concerns of unreliability and poor judgment. The
individual admits that he would not have considered his tax evasion a problem until DOE security
considered it a concern. Tr. at 130. That is not the proper frame of mind for an individual who is entrusted
with a security clearance. The individual has persisted in blaming his mental health and the DOE security
specialist for a responsibility that he himself bears. My common-sense judgment is that the individual is
likely to continue the irresponsible behavior set forth above. Therefore, I find no evidence of reformation
or rehabilitation.

III. Conclusion

As explained in this Opinion, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8(l)
in suspending the individual’s access authorization. The individual has failed to present adequate
mitigating factors or circumstances to erode the factual basis for these findings or otherwise alleviate the
legitimate security concerns of the DOE Operations Office. In view of this criterion and the record before
me, I cannot find that restoring the individual’s access authorization would not endanger the common
defense and security and would be consistent with the national interest. Accordingly, I find that the
individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for the purpose of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U. S. Department of Energy
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19901 Germantown Road

Germantown, MD 20874-1290

Valerie Vance Adeyeye

Hearing Officer

Office of Hearings and Appeals

Date: January 5, 2000

(1)The other derogatory information was resolved in the February PSI. Tr. at 28.

(2)The individual testified that he would ask his sister for a copy of the document, but he never submitted
any evidence on this matter. Tr. at 89.

(3)Even if the individual’s mental condition were a mitigating factor with respect to the evident pattern of
financial irresponsibility, the individual has not offered evidence that he is currently under professional
care to treat his disorder. Thus, the security risk posed by the irresponsibility continues to exist.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

January 4, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:September 1, 1999

Case Number: VSO-0298

This Opinion concerns the eligibility of xxxxxxxxxxxxxxxxxxx (the individual) for restoration of his
access authorization(1) under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access
to Classified Matter or Special Nuclear Material." A DOE Operations Office recently suspended the
individual’s access authorization pursuant to the provisions of Part 710. As discussed below, after
carefully considering the record before me in light of the relevant regulations, I recommend against
restoring the individual’s access authorization.

I. Background

The individual has been employed for many years by a Department of Energy (DOE) contractor in a
position that requires him to maintain a security clearance. He is also included in the DOE’s Personal
Assurance Program (PAP), a DOE nuclear weapons and nuclear explosives safety program created to
assure the reliability and safety of individuals in certain critical positions.

In March 1998, the individual completed a Questionnaire for National Security Positions (QNSP) as part
of his PAP recertification. During the recertification process, the DOE learned that the individual had
failed to disclose an alcohol-related charge on his QNSP. This discovery prompted the DOE to conduct a
Personnel Security Interview (PSI) to obtain information regarding the circumstances surrounding the
charge and the extent of the individual’s alcohol use. After the PSI, the DOE referred the individual to a
board-certified psychiatrist (DOE consultant-psychiatrist) for

a mental evaluation. The DOE consultant-psychiatrist examined the individual, administered a
psychological test, and memorialized her findings in a report (Psychiatric Report) that she later
supplemented. See Exhibits 15, 17. In the Psychiatric Report, as supplemented, the DOE consultant-
psychiatrist opined that the individual suffers from a Generalized Anxiety Disorder which he self-
medicates with alcohol, creating an Alcohol Abuse problem. The DOE consultant-psychiatrist further
opined that the individual is not reformed or rehabilitated from either his anxiety disorder or his alcohol
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abuse, two mental conditions which she believes may cause significant defects in judgment and reliability.
Since information creating doubt as to the individual’s eligibility for a security clearance remained
unresolved after the mental evaluation, the DOE suspended the individual’s security clearance and
obtained authority from the Director of the Office of Safeguards and Security to initiate an administrative
review proceeding.

The DOE commenced the administrative review proceeding by issuing a Notification Letter to the
individual notifying him that his anxiety disorder and alcohol use created a substantial doubt concerning
his continued eligibility for an access authorization. The DOE further advised in the Notification Letter
that the derogatory information fell within the purview of 10 C.F.R. §710.8 (h) and (j) (Criteria H and J
respectively).(2) To support the allegations set forth in the Notification Letter, the DOE cites the
following:

a diagnosis by a board-certified psychiatrist that the individual suffers from Generalized Anxiety
Disorder and Alcohol Abuse;
three charges for Public Intoxication -- in 1976, 1983 and 1994;
two arrests for Driving While Intoxicated (DWI) -- in 1989 and 1991.

The individual exercised his right under the Part 710 regulations and requested a hearing regarding the
allegations set forth in the Notification Letter. The DOE transmitted the individual's hearing request to the
Office of Hearings and Appeals (OHA) Director, and the OHA Director appointed me as Hearing Officer
in this case. 10 C.F.R. § § 710.25 (a) and (b). I convened a hearing in this matter within the time frame
prescribed by the regulations. 10 C.F.R. § 710.25(g).

At the hearing, the DOE called two witnesses: a personnel security specialist and a DOE consultant-
psychiatrist. The individual, who represented himself at the hearing, offered his own testimony and that of
four witnesses: three co-workers and a supervisor. I granted the individual permission to supplement the
record after the hearing with a statement from his personal psychiatrist. I closed the record in this case on
December 1, 1999, when I received the individual’s post-hearing submission. See 10 C.F.R. § 710.27(e).

II. Standard of Review

The applicable DOE regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual's access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c) and include
the following: the nature, extent, and seriousness of the conduct, the circumstances surrounding his
conduct, to include knowledgeable participation; the frequency and recency of his conduct; the age and
maturity at the time of the conduct; the voluntariness of his participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for his conduct; the
potential for pressure, coercion, exploitation, or duress, the likelihood of continuation or recurrence; and
other relevant and material factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is authorized when the existence of derogatory
information leaves unresolved questions about an individual’s eligibility for access authorization. A
hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). The individual must come forward with evidence to
convince the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and
cases cited therein. This standard implies that there is a strong presumption against the granting or
restoring of a security clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly
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consistent with the national interest” standard for the granting of security clearances indicates “that
security determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of a security clearance).

III. Findings of Fact

Most of the facts in this case are not disputed. The individual’s alcohol use has been a recurrent problem
for many years. In total, the individual has been charged with Public Drinking on three occasions (in 1976,
1983 and 1994) and arrested for Driving While Intoxicated twice (in 1989 and 1991). His most recently
documented alcohol-related legal problem occurred in 1994.(3).

Following the individual’s 1991 arrest for DWI, he was removed from the PAP. See Exhibit 14. Sometime
during 1993 and 1994, the individual attended an Employee Assistance Program (EAP) to address his
alcohol problem. Exhibit 15 at 4. According to the individual, his experience with the EAP was negative
because he felt the EAP counselor was too judgmental. Transcript of Hearing (Tr.) at 100-101.

In 1994, the Medical Director of the Occupational Medicine Department (OMD Medical Director) at the
DOE site where the individual is currently employed recommended that the individual not be reinstated
into the PAP because of his excessive alcohol consumption. Exhibit 14. According to two memoranda, one
dated October 11, 1994, and the other dated October 27, 1994, the OMD Medical Director diagnosed the
individual as suffering from alcoholism and opined that the individual would drink again in an
uncontrolled fashion. Id. The OMD Medical Director concluded that he would not recommend the
individual for reinstatement in the PAP until he sought treatment and maintained abstinence for one year.

It is unclear from the record whether the individual in fact sought treatment for any sustained period of
time.(4) The individual made what the record refers to as “an attempt at rehabilitation” through a local
Council on Alcoholism. A letter from that organization reflects that it administered the Substance Abuse
Subtle Screening Inventory (SASSI) to the individual in February 1995 and the test did not indicate the
presence of chemical dependence at the time. Id. The results of this test apparently convinced the OMD
Medical Director and ultimately the DOE that the individual could be recertified for the PAP. The OMD
Medical Director did, however, require as a condition of the individual’s recertification into the PAP that
the individual be monitored by a psychologist for signs of alcohol problems once a month for a six month
period. Exhibit 14. The record reflects that a psychologist did, in fact, monitor the individual during the six
month period and detected no signs of alcohol abuse. Id.

The individual’s medical records for the last 19 years show that his blood chemistry profiles, including
those that typically detect excessive alcohol consumption such as liver enzyme levels, have been within a
normal range. Exhibits 14 and E. A physician with the Occupational Medicine Department (OMD
Physician) at the DOE site where the individual is employed submitted an affidavit prior to the hearing in
which she opined that based on her physical examination of the individual and her review of his laboratory
results, the individual has shown no signs of chronic alcohol abuse since 1995. Exhibit C.

The DOE consultant-psychiatrist, however, expressed a contrary view with regard to the individual’s
alcohol abuse. At the hearing, the DOE consultant-psychiatrist reaffirmed the opinion she had expressed
seven months earlier when she conducted a mental status evaluation of the individual and administered the
Millon Clinical Multiaxial Inventory-III (MCMI-III) to him. Specifically, the DOE consultant-psychiatrist
opined that the individual is currently suffering from Alcohol Abuse. Tr. at 23; Exhibits 15, 17. She did
not accord much significance to the fact that the individual’s liver enzymes have never been elevated,
noting instead that “it is not unusual not to see elevated enzyme levels in abuse cases.” Tr. at 49.
Moreover, the DOE consultant-psychiatrist conveyed her concern that the individual had “censored” much
of the information he had provided her. Exhibit 15. She believed further that the individual was
underestimating the amount of alcohol was consuming at the time of the psychiatric interview when he
reported that he drinks two to three beers each night. Exhibit 15. In the end, the DOE consultant-
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psychiatrist opined that the individual is medicating his anxiety with alcohol, and has been doing so for
quite some time. Id. She stated further that the individual is not reformed or rehabilitated from his alcohol
abuse disorder. Id.

Regarding the finding that the individual is suffering from a Generalized Anxiety Disorder, the DOE
consultant-psychiatrist based her opinion on her clinical mental status evaluation and her diagnostic
impression of the individual, and the results of the MCMI-III the individual took. The individual’s
personal psychiatrist also diagnosed the individual as suffering from a Generalized Anxiety Disorder and
related that he is currently treating the individual for that mental condition with an anti-anxiety drug.
Exhibits C and G.

The record also reflects that the individual took the Minnesota Multiphasic Personality Inventory-2
(MMPI-2) in 1994. The results of that psychological test suggested that the individual might have a
somatoform disorder, a type of anxiety disorder where one’s anxieties are manifested in physical
symptoms. Exhibit 14 and Tr. at 61-62. Notes from a psychologist who interviewed the individual for his
PAP recertification in 1994 tend to support the MMPI-2 results in that they reveal that the individual
reported frequent problems with the flu and viruses. Exhibit 14. Moreover, the individual testified that he
has suffered from other physical ailments such as “stomach” problems for quite some time. Tr. at 103-
105; Exhibit 15.

IV. Analysis

I have thoroughly considered the record of this proceeding, including the submissions of the parties, and
the testimony of the witnesses at the hearing convened in this matter. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c). After due deliberation, it is my common-sense judgment that the individual’s access
authorization should not be restored. I cannot find that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings I make in support of this recommendation are discussed below.

A. Derogatory Information

As noted earlier in this Opinion, the derogatory information in this case arises from two principal sources,
the diagnosis by a board-certified psychiatrist that the individual is suffering from Generalized Anxiety
Disorder and Alcohol Abuse, and several significant legal incidents stemming from the individual’s
excessive use of alcohol.

There is no dispute that the individual is suffering from Generalized Anxiety Disorder as two board
certified psychiatrists, the DOE consultant-psychiatrist and the individual’s personal psychiatrist, are in
agreement on this matter. Since the DOE consultant-psychiatrist believes the individual’s anxiety disorder
may cause a significant defect in his judgment and reliability, I find that the DOE’s concerns under
Criterion H are justified. It was reasonable for the DOE to conclude that the individual’s Generalized
Anxiety Disorder could impair his judgment and reliability and prevent him from safeguarding classified
matter or special nuclear material.

With regard to the individual’s alcohol abuse, there are some differing medical viewpoints on this matter.
The OMD Physician expressed her opinion in writing that the individual has not suffered from alcohol
abuse since 1995. Exhibit C. On the other hand, the DOE consultant-psychiatrist states that the individual
currently has an Alcohol Abuse problem because he is self-medicating his Generalized Anxiety Disorder
with alcohol. Exhibit 17. The DOE consultant-psychiatrist asserts further that the individual’s alcohol
abuse may cause a significant defect in his judgment and reliability, and that the individual has not shown
any rehabilitation from his alcohol abuse.
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Since the individual’s alcohol use appears to stem from a mental health condition, I am inclined to accord
more weight to the psychiatric opinion of the DOE consultant-psychiatrist who was questioned extensively
about her opinion at the hearing(5) than that of the OMD Physician who did not testify and hence could
not relate her opinion about the interrelationship between the individual’s anxiety disorder and his alcohol
use. In addition, the record is clear that the individual’s past use of alcohol has caused significant legal
problems for him as evidenced by his two arrests for DWI and the three charges for Public Intoxication. I
find it significant, also, that in 1994 the OMD Medical Director opined that the individual would drink
again in an uncontrolled fashion. Exhibit 14.

In sum, the totality of the evidence convinces me that the DOE correctly invoked Criterion J when it
suspended the individual’s access authorization. In other DOE security clearance proceedings Hearing
Officers have consistently found that alcohol abuse, alcohol dependence, and the habitual excessive use of
alcohol raise important security concerns. See, e.g., Personnel Security Hearing, (Case No. VSO-0079),
25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, (Case No. VSO-0042), 25
DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, (Case No. VSO-0014), aff’d,
Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995). Likewise, I find that the
individual’s abuse of alcohol when he is self- medicating his anxiety disorder raises a legitimate security
concern. A person who habitually drinks alcohol to excess or suffers from the mental condition of alcohol
abuse or alcohol dependence does not exhibit complete good judgment and reliability, qualities that are
essential for individuals with access to classified information and special nuclear material. See Personnel
Security Hearing (Case No. VSO-0106), 26 DOE ¶ 82,767 (1997), aff’d, Personnel Security Review, 26
DOE ¶ 83,009 (1997) (affirmed by OSA, 1997).

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing (Case No. VSO- 0244), 27
DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998). In the case at hand, since the individual’s alcohol abuse appears to be
inextricably intertwined with his Generalized Anxiety Disorder, I will address the mitigating evidence
relating to the individual’s mental condition first.

B. Mitigating Evidence

1. Criterion H and the Individual’s Mental Health

The DOE consultant-psychiatrist explained at the hearing that there are two possible regimes of treatment
for a general anxiety disorder, a psychotherapeutic approach and a psychopharmacologic method. Tr. at
58-59. Using the former approach, a therapist might use an insight-oriented approach (have a patient
understand the issues that create anxiety and then try to eliminate them into a healthy behavior pattern
instead of medicating with alcohol) or a cognitive behavioral therapy (a process of

restructuring one’s negative assumptions and mode of thinking). Id. Using the latter approach, medication
is prescribed to address the underlying anxiety disorder, in combination with some kind of “talking
psychotherapy.” Id. at 59. According to the DOE consultant-psychiatrist, a person generally needs to take
anti-anxiety drugs for one year to address adequately a Generalized Anxiety Disorder. Id. at 60.

The individual submitted evidence at the hearing that he has embarked on a rehabilitation program where
he receives psychopharmacologic treatment. Exhibit D. Specifically, the individual submitted a medical
form on which his personal psychiatrist wrote that he is treating the individual for a Generalized Anxiety
Disorder with psychotherapy and the drug, Klonopin. Id. (6) After the hearing, the individual submitted a
letter in which his personal psychiatrist relates that (1) he has just started the individual on his medication
and does not know how many further dosage adjustments will be necessary to reduce the individual’s
anxiety to an acceptable level; (2) with treatment of this type of medication for a Generalized Anxiety
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Disorder, there is complete resolution of symptoms; and (3) patients like the individual usually need
treatment for an indefinite period of time. Exhibit G.

Based on the evidence before me, it is apparent that the individual is in the early stages of a rehabilitation
program designed to address his Generalized Anxiety Disorder. As noted above, the individual’s personal
psychiatrist is still contemplating adjustments to the individual’s anti-anxiety medication, and cannot
render a definite time frame within which he expects the individual to achieve rehabilitation. In addition,
the DOE consultant-psychiatrist opines that it typically takes a person one year of being on anti-anxiety
drugs before the person can be considered rehabilitated from a Generalized Anxiety Disorder. It is most
unfortunate that the individual did not learn that he had a Generalized Anxiety Disorder until this
administrative review proceeding. Tr. at 105. Not knowing he had a diagnosable and treatable mental
condition, the individual understandably did not seek treatment for his anxiety disorder until several weeks
before the hearing. There was simply no way he could have completed a successful rehabilitation program,
be it measured by the standards of the DOE consultant-psychiatrist or that of his personal psychiatrist.
While it is to the individual’s credit that he has embarked on a rehabilitation program, he simply has not
taken his medication long enough or been under a doctor’s care sufficient time for me to find he has been
rehabilitated from his anxiety disorder.

In considering whether the individual had mitigated the security concerns attendant his anxiety disorder, I
also considered the testimony of three of the individual’s co-workers and a supervisor. Each of these
witnesses testified that the individual worked well under stress and never manifested any symptoms of
anxiety while at work. Tr. at 67-68, 72, 76, 81. In fact, the individual’s supervisor characterized the
individual as “pretty laid-back and humorous.” Id. at 81. In addition, one of the individual’s co-workers
related his opinion that the individual’s work performance was excellent, a sentiment echoed by the
individual’s supervisor. Id. at 76, 81.

The individual is to be commended for his exemplary work performance and his ability to function without
evidencing his underlying anxiety disorder on the job. These factors certainly augur in his favor. However,
they do not outweigh, in my opinion, the uncontroverted evidence that the individual has a mental
condition that requires medication and psychotherapy for a period as long as one year.

Finally, I considered that the individual’s mental condition does not appear to be transitory in nature, and
therefore is unlikely to resolve itself spontaneously. The individual related at the hearing that his anxiety
disorder might have originated in 1990 when he divorced his wife and subsequently encountered financial
problems. Tr. at 107; Exhibit 4. Also, the MMPI-2 administered to the individual in 1994 suggested he
suffered from a somatoform disorder, a type of anxiety disorder.

In sum, the individual has not been in a rehabilitation program long enough for me to make a predictive
assessment whether his Generalized Anxiety Disorder may continue to cause a significant defect in his
judgment and reliability. I am compelled to conclude, therefore, that the individual has not overcome the
legitimate security concerns the DOE has raised under Criterion H.

2. The Individual’s Alcohol Abuse

The individual testified at the hearing that he had not consumed alcohol in the last five weeks and intends
to abstain from alcohol completely in the future. Tr. at 93-4. He suggests that his efforts at sobriety to date
should mitigate the DOE’s security concerns attendant Criterion J.

In the administrative process, it is the Hearing Officer who has the responsibility for assessing whether a
person with an alcohol problem has presented sufficient evidence of rehabilitation or reformation to allay
security concerns. See Personnel Security Hearing (Case No. VSO-0106), 26 DOE ¶ 82,767 (1997), aff’d,
Personnel Security Review (Case No. VSA-0106), 26 DOE ¶ 83,009 (1997). The DOE does not have a set
policy on what constitutes rehabilitation and reformation from alcohol abuse, but instead makes a case-by-
case determination based on the available evidence. Personnel Security Hearing, (Case No. VSO-0154), 26
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DOE ¶ 82,794 (1997), aff’d, Personnel Security Review, 27 DOE ¶ 83,008 (1998) (affirmed OSA, 1998).
However, hearing officers accord great deference to the expert opinions of psychiatrists and other mental
health professionals regarding rehabilitation and reformation. See, e.g., Personnel Security Hearing(Case
No. VSO- 0146), 26 DOE ¶ 82,788 (1997) (affirmed by OSA, 1997); Personnel Security Hearing, (Case
No. VSO-0027), 25 DOE ¶ 82,764 (1995); Personnel Security Hearing, (Case No. VSO-0015), 25 DOE ¶
82,760 (1995).

In the instant case, the DOE consultant-psychiatrist stated in her report that to achieve rehabilitation from
his alcohol abuse, the individual should remain totally abstinent and attend Alcohol Anonymous (AA) or
an Employee Assistance Program (EAP) for a period of one year. Exhibit 15. At the hearing, the DOE
consultant-psychiatrist stated under questioning that if the individual became rehabilitated from his
Generalized Anxiety Disorder, his alcohol abuse problem would subside, reasoning that he would no
longer need to self-medicate his anxiety disorder with alcohol. Tr. at 62.

Based on all the evidence in the record, it is clear that the individual cannot be considered rehabilitated
from his alcohol abuse. He only began practicing sobriety five weeks before the hearing and is not
attending either AA or EAP. More importantly, however, as noted in Section IV.B.1. above, the individual
has not been under psychiatric care or medication long enough to be considered rehabilitated from his
anxiety disorder.(7) In my opinion, until the individual’s anxiety disorder is under control, there is a
danger he will return to self-medicating his mental condition with alcohol. I am simply unable to find
based on the record before me that the individual has mitigated the DOE security concerns attendant
Criterion J.

In reaching this conclusion, I also considered the testimony of the individual’s three co-workers and a
supervisor, all of whom attested to the individual’s excellent job performance and testified that they have
never seen the individual under the influence of alcohol while at work. Id. at 67, 72, 76, 81. The
individual’s supervisor stressed that he and the three co-workers, as employees in the PAP program, have
a duty to report employees whom they personally observe evidencing signs of alcohol abuse on the job. Id.
at 84.

While it appears from the supervisor’s and co-workers’ testimony that the individual’s alcohol problem
has not, to date, affected his ability to perform his job responsibilities, I find that sobriety and reliability on
the job do not overcome the security concerns. Personnel Security Hearing (Case No. VSO-0079), 25
DOE ¶ 82,803 (1996). Excessive consumption of alcohol off the job raises security concerns because of
the possibility that a clearance holder may say or do something under the influence of alcohol that
compromises national security. See Personnel Security Hearing, (Case No.VSO-0106), 26 DOE ¶ 82,767,
aff’d, Personnel Security Review, 26 DOE ¶ 83,009 (1997) (affirmed by OSA, 1997), and cases cited
therein. The fact that this has apparently not occurred in the past is no guarantee that it will not occur in
the future. For this reason, I cannot find that the individual’s work record alone resolves the alcohol-
related concerns advanced by the DOE.

V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(h) and (j) in
suspending the individual's access authorization. After considering the totality of the circumstances, I find
that the arguments advanced by the individual in his defense do not mitigate the security concerns
accompanying those criteria. In view of Criteria H and J and the record before me, I cannot find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, in my opinion, the individual's access
authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
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1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: January 4, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion H pertains, in relevant part, to information that a person has “[a]n illness or mental condition
of a nature which, in the opinion of a board-certified psychiatrist, causes, or may cause, a significant
defect in judgment or reliability.” 10 C.F.R. § 710.8 (h). Criterion J concerns information that reveals that
a person has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

(3)According to the record, the 1994 incident occurred after the individual had attended an all-night party.
Exhibit 13. The individual did not recall how much alcohol he had consumed on the date in question, but
he did recollect pulling his vehicle off the road because he was sleepy. Id. When a police officer arrived
on the scene, it is reported that the individual was passed out behind the steering wheel of his car. Id. It is
further reported that the individual smelled strongly of alcoholic beverages and his speech was mumbled
and slurred. Id. The arresting officer noted in the police report that the individual staggered as he walked
to the patrol car. Id.

(4)The record indicates the individual attended a “Mothers Against Drunk Driving” (MADD) program at
some point in time. Exhibit 15 at 4. There is no evidence in the record to indicate, however, how long the
individual attended the MADD program. He also attended Alcohol Anonymous (AA) in 1989 as part of
his DWI sentence. Exhibit 9 at 3. At the hearing, the individual stated he only attended two AA meetings
and never followed a 12-step program. Tr. at 96-98.

(5)The DOE consultant-psychiatrist admitted, for example, that the individual does not currently fit the
diagnostic indicators for alcohol abuse established in the American Psychiatric Association, Diagnostic
and Statistical Manual of Mental Disorders, (4th ed. 1994) (DSM-IV). Id. She explained, however, that
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the DSM-IV is merely a way of classifying certain diagnostic codes. Tr. at 23. According to the DOE
consultant-psychiatrist, the DSM-IV in no way negates her clinical evaluation or the results of the MCMI-
III, both of which support her diagnosis of alcohol abuse. Id.

In addition, the DOE consultant-psychiatrist fielded questions from the individual about some factual
inaccuracies in the Psychiatric Report. For example, the DOE consultant-psychiatrist described the
individual as sporting a beard and a goatee. Exhibit 15. The individual maintains, however, that he never
has had a beard or a goatee. Tr. at 25. According to the individual, the Psychiatric Report also described
him as having 10 years more formal education than he has had, and having worked in his current position
for 16 fewer years than he has. The individual suggested that the Psychiatric Report might not pertain to
him, but rather to someone else. The DOE consultant-psychiatrist was not able to explain the discrepancies
raised by the individual since as she no longer has access to her notes. Id. However, she testified that after
seeing the individual at the hearing she vividly recalled him, and is certain that it was he whom she
diagnosed with both a general anxiety and an alcohol abuse disorder.

The DOE consultant-psychiatrist also received numerous questions about her findings in the supplemental
Psychiatric Report she rendered at the DOE’s request. The DOE had requested that the DOE consultant-
psychiatrist state definitely whether the individual’s Generalized Anxiety Disorder and Alcohol Abuse
could substantially impair his judgment and reliability. Exhibit 17; Tr. at 26-36. The concern raised by the
individual was that the DOE consultant-psychiatrist’s supplemental report may have been biased. In
response, the DOE consultant-psychiatrist convincingly testified that she rendered her opinion regarding
this matter without any pressure from the DOE. In fact, I have no doubt that had the DOE consultant-
psychiatrist believed the individual’s dual disorders did not impair his judgment and reliability, she would
have so stated. I base this finding on the professional, objective manner in which she responded to
inquiries at the hearing regarding the reasons why she supplemented the Psychiatric Report. Accordingly, I
am convinced that the Psychiatric Report, as supplemented, was the product of an unbiased, objective
board-certified psychiatrist.

(6)The DOE consultant-psychiatrist testified that Klonopin is a recognized anti-anxiety treatment
medication. Tr. at 60.

(7)Given the facts of this case, especially that the individual has not had a significant alcohol-related event
in the past five years, I might have found the individual had achieved rehabilitation if I were convinced
that he had successfully addressed his anxiety disorder.
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April 11, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:September 9, 1999

Case Number: VSO-0300

This Opinion concerns the eligibility of XXXXXXXXXXX (the individual) for continued access
authorization (1) under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access to
Classified Matter or Special Nuclear Material.” The individual’s access authorization was suspended by
one of the Department of Energy’s (DOE) Operations Offices. This Opinion considers whether, on the
basis of the evidence and testimony presented in this proceeding, the individual’s access authorization
should be restored.

I. Background

The individual is employed by a subcontractor at a DOE facility and he held an access authorization for
many years before it was suspended. The local DOE security office issued an amended Notification Letter
to the individual on November 23, 1999. The Notification Letter alleges under 10 C.F.R. § 710.8(l) that the
individual “has engaged in unusual conduct or is subject to circumstances which tend to show that he is
not honest, reliable or trustworthy; or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation or duress which may cause him to act contrary to the best interests of the national
security.” The bases for this allegation include the individual’s failure to pay his federal income taxes for
1993, 1994, 1995, 1996 and 1998, and the fact that the individual stated in a 1996 Personnel Security
Interview (PSI) his intention to file his tax returns in the future but failed to do so in 1995, 1996 and 1998.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the charges in the Notification Letter. DOE transmitted the individual’s hearing
request to the Office of Hearings and Appeals (OHA), the OHA Director appointed me as Hearing Officer
in this case, and I convened a hearing.

At the hearing, the DOE Counsel called three witnesses, including the individual, the DOE personnel
security specialist and one of the individual’s supervisors. The individual testified on his own behalf, and
called three other witnesses, including a tax auditor who testified via telephone, a former co-
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worker/personal friend, and another personal friend. The DOE submitted 12 exhibits, and the individual
submitted four exhibits. During the hearing, the individual requested an opportunity to submit a letter from
his tax auditor regarding the current status of his federal income taxes for the years in question. I granted
this request. After the hearing, the individual submitted this letter which indicated that he had filed his
federal income tax returns for all of the years in question.

II. Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The applicable
regulations state that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving questions about the
individual’s access authorization, I must consider the relevant factors and circumstances connected with
the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent and seriousness of the conduct; the circumstances surrounding her conduct, to include
knowledgeable participation; the frequency and recency of her conduct; the age and maturity at the time of
the conduct; the voluntariness of her participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation of her conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). The individual must come forward with
evidence to convince the DOE that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). See
Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995) and cases cited
therein.

III. Findings of Fact and Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in this case
and the testimony of the witnesses presented at the hearing. In resolving the question of whether the
individual’s access authorization should be restored, I am guided by the applicable factors prescribed in 10
C.F.R. § 710.7(c). After due deliberation, it is my opinion that the individual’s access authorization should
be restored because I believe that such restoration would not endanger the common defense and security
and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

The individual admits the facts alleged in the Notification Letter, and the hearing focused on his assertion
that mitigating circumstances exist that warrant restoration of his access authorization. Before turning to
the issue of mitigation, it would be helpful to give a description of the charges in the Notification Letter.

First, the Notification Letter recited that the individual had not filed his federal income taxes for 1993,
1994, 1995, 1996 or 1998. It points out that in PSIs conducted on September 1, 1996, and May 10, 1999,
the individual admitted that he had not filed his federal income tax returns for these years. Further, when
asked in those interviews why he did not file his taxes the individual stated, “I just didn’t file, no excuse.”
Second, the Notification Letter states that DOE obtained records from the Internal Revenue Service (IRS)
verifying that tax returns were not filed by the individual for years 1993 through 1996 and 1998. Finally,
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the Notification Letter indicates that in a PSI conducted on September 12, 1996, the individual stated that
he intended to file his tax returns in the future even if he owed money. However, the Notification Letter
points out that the individual failed to file his 1995, 1996 and 1998 federal income tax returns as required.

A. Mitigating Evidence Submitted on Behalf of the Individual

At the hearing, the individual claimed that he is not a dishonest person and “never intended to deceive
anyone or give false information knowingly.” Hearing Transcript (hereinafter cited as “Tr.”) at 9.
According to the individual, he describes himself as a procrastinator and states that he intends to be more
organized in the future, filing his tax returns in a timely fashion. Tr. at 10, 26. When questioned about
each tax year at issue, the individual explained that he had initiated contact with the IRS and with the help
of a tax auditor he was in the process of filing all of the federal tax returns for the years in question. Id. at
19. As of the date of the hearing, the individual testified that he had filed his federal income tax returns for
the 1994, 1995, 1996 and 1997 tax years. As for the 1993 tax year, the individual stated that he needed to
submit W-2 documentation to complete the filing for that year. He indicated that he would submit that
documentation a day after the hearing. Id. at 26. The individual offered the testimony of a tax auditor who
confirmed that she had met with the individual and was working with him to complete the filing of his
federal income tax returns for 1993 through 1998. Id. at 34. She specifically testified that the individual’s
1994, 1995, 1996, and 1997 tax returns were filed. She added that once she received additional
information, the individual’s 1993 tax return would be filed a day after the hearing, along with his 1998
tax return. The tax auditor further testified that the individual had accumulated tax credits (estimated tax
payments that he made on his account) for the 1995 and 1996 tax years. Id. at 35. The individual made
these payments during the appropriate years, but never followed through and filed the returns. During the
hearing, the individual requested an opportunity to submit a letter regarding his filing status for each of the
tax years in question. I granted that request. Shortly after the hearing, the individual submitted a letter
from the tax auditor which verified that all of the individual’s tax returns, from 1993 through 1999, had
been prepared and filed through a local office of the IRS. See Post Hearing Submission. This letter also
confirmed that the individual had made estimated tax payments in 1995 and 1996, thus receiving tax
credits for those years. In addition to the evidence that the individual’s tax returns for the years in question
had been filed, the individual testified that he was unaware that he had an obligation to file a tax return
even if he was to receive a refund. Id. at 67. The individual’s co-worker/personal friend testified that the
individual further believed that taxes that were being withheld from his paycheck were sufficient to meet
the tax requirements. Id. at 66. She added that the individual did not seem clear on the fact that he had to
actually file a tax return, so she provided him with information from the Internet on the tax law. This
witness, who has known the individual for 12 years, attributed the individual’s tax problems to his poor
personal record keeping habits, but stated that she believes he is otherwise an honest, reliable person who
would not jeopardize sensitive information. Id. at 68. She further described the individual’s tax problems:
“It’s a trait confined to maintenance of his personal files. I don’t believe you’ll find it in his professional
work habits.” Id. The individual’s other personal friend testified that he was surprised to hear of the
charges against the individual and finds him to be an honest person. Id. at 77.

B. Analysis of Mitigating Evidence

Criterion L applies where an individual has “[e]ngaged in unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy; or may be
subject to pressure, coercion, exploitation, or duress which might cause him to act contrary to the best
interests of the national security.” 10 C.F.R. § 710.8(l). Criterion L specifies that a “pattern of financial
irresponsibility” raises such concerns. Id.

There is no question that the information cited in the Notification Letter, regarding the individual’s failure
to file federal income taxes, raises Criterion L concerns. The issue is whether the individual has submitted
sufficient information to resolve that concern. I find that the individual has provided sufficient information
to resolve the Criterion L concern.
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First, the individual admitted that he had no excuse for failing to file his federal income tax returns for the
years in question. His candor is therefore not an issue. He rather testified that he is a procrastinator and a
poor personal record keeper. Evidence in the record supports this testimony. For example, the individual
testified and presented documentation that he had his 1996 tax return form prepared by H&R Block in
1997. See Hearing Exhibit C. However, according to the individual, he took the prepared tax form home,
and never mailed it, even though he apparently had a $140 refund coming back to him. The individual has
not tried to offer any excuse for this action. In addition, there is no evidence in the record to suggest that
the individual intentionally tried to escape his obligation to pay his taxes. Nor does the security office
allege that this is a case of intentionally failing to file. In fact, the evidence indicates that when the
individual anticipated a tax bill, he mailed payments to the IRS. Although the failure to file one’s taxes
may indicate dishonesty and a disregard for federal and state law, I do not believe that dishonesty and
intentional disregard for federal law are present in this case. Rather, I am convinced that the individual’s
weakness here lies in his disorganized nature. I also find the individual’s testimony and the testimony of
his character witnesses that he is an honest person and exhibits responsible behavior in the workplace to be
highly credible. Moreover, the individual appeared remorseful for his procrastination and disorganization,
and testified that he intends to prepare and submit his tax returns in a timely fashion in the future.

Second, during the hearing, the individual testified that he was unsure of the tax law, particularly as to
whether the withholding of taxes from his pay was sufficient to satisfy the IRS requirements without
having to actually file the tax form. While, this assertion seems hard to believe, as the individual is a
college graduate who should be fully aware of his tax obligations, on balance I believe it. I find his
character witnesses to be highly credible and that they provided testimony consistent with his assertion. As
discussed above, the individual’s co-worker/personal friend testified that “it was in the last three months
or so that I became aware that [the individual] believed he was basically in compliance with the tax law by
having taxes withheld, and that he was not clear on the point that a return was a legal responsibility.” Id. at
72. I am convinced by the individual’s credible testimony that he was misinformed about the tax law in the
past, and I am further convinced that the individual will now file his tax returns in a timely manner in the
future.

Finally and perhaps most importantly, the individual has provided evidence that he has initiated corrective
action to cure his failure to file for the number of years in question. The record indicates that the individual
contacted a tax auditor from a local office of the IRS to assist him in preparing and filing his taxes.
Evidence in the record indicates that the individual has currently prepared and filed his tax returns for the
years 1993 through 1999. In similar cases, we have found that not filing tax returns and not paying taxes
on time raises a very serious security concern. Personnel Security Hearing, Case No. VSO-0081, 25 DOE
¶ 82, 805 (1996); Personnel Security Hearing, Case No. VSO-0073, 25 DOE ¶ 82, 794 (1996); Personnel
Security Hearing, Case No. VSO-0048, 25 DOE ¶ 82,776 (1995) (No attempt made to file delinquent
returns or mitigate financial irresponsibility) aff’d, Personnel Security Review, Case No. VSA-0048, 25
DOE ¶ 83,010 (1996). However, this case is distinguishable from our previous cases. First, in the above
cited cases, none of the individuals took corrective action for their failure to file tax returns, offering no
evidence of rehabilitation or reformation. Instead, they offered vague excuses for why they could not file
their taxes in a timely manner. Second, unlike these previous cases where individuals have had broad-
based financial problems, i.e., excessive debt, mortgage delinquencies and other financial delinquencies,
this case concerns only the individual’s income tax problems. Here, the individual has taken corrective
action to cure his income tax problems. This is evidence of responsible behavior with respect to his tax
obligations. In addition, the evidence indicates that the individual did not fail to file his tax returns on time
because of a desire for personal gain or an intent to defy the law. See Personnel Security Hearing, Case
No. VSO-0069, 25 DOE ¶ 82, 795 (1996) (restoration of security clearance where failure to file was a
result of the individual’s inability to organize her financial records and complete her tax forms and not an
intent to defy the law). As stated above, in most instances the individual made estimated tax payments or
had a refund coming back to him. Moreover, the individual’s commitment to remain current with his tax
obligations means that he is not subject to “pressure, coercion, exploitation, or duress” that might cause
him to act contrary to the national security. Accordingly, I find that the individual has sufficiently resolved
the Criterion L security concern.
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IV. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(l) in suspending the
individual’s access authorization. I also find that the individual presented sufficient mitigating evidence to
overcome the legitimate concerns of DOE security. I therefore find that restoring the individual’s access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, it is my opinion that the individual’s access authorization should be
restored.

The regulations set forth at 10 C.F.R § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and must be served on the other party. The
party seeking review of the Opinion must file a statement identifying the issues that it wishes to contest
within 15 calendar days after the party files its request for review. The party seeking review must serve a
copy of its statement on the other party, who may file a response within 20 days of receipt of the
statement. 10 C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the
following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: April 11, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).
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January 24, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 13, 1999

Case Number: VSO-0301

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as "the
Individual") to obtain a level “L” access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.” The Department of Energy's XXXXXXXXXXXX (the Operations Office) suspended
the Individual's access authorization under the provisions of Part 710. This Opinion considers whether, on
the basis of the evidence and testimony in this proceeding, the Individual's access authorization should be
restored. For the reasons stated below, it is my opinion that the Individual's access authorization should not
be granted at the present time.

I. BACKGROUND

The events leading to the present proceeding began when the Individual underwent an investigation of his
eligibility to obtain a DOE access authorization. Because this investigation revealed information which
raised security concerns, a Personnel Security Interview (PSI) of the Individual was conducted on
December 15, 1998. This PSI failed to resolve the security concerns raised during this investigation.
Accordingly, the Individual was evaluated by a board-certified psychiatrist at the Operations Office's
request. The Psychiatrist's evaluation consisted of an interview of the Individual, a review of his security
file and the administration of five standardized psychological tests, the Minnesota Multiphasic Personality
Inventory II-R (the MMPI- IIR), the Millon Clinical Multiaxial Inventory - III (MCMI-III), the Alcohol
Use Inventory (AUI), the Michigan Alcoholism Screening Test (MAST), and the Physician's Guide to
Helping Patients with Alcohol Problems (the Physician's Guide).

Because the evaluation and investigation failed to resolve these security concerns, an administrative
review proceeding was initiated. See 10 C.F.R. § 710.9. The Operations Office then issued a letter
notifying the Individual that it possessed information that created a substantial doubt concerning his
eligibility for access authorization (the Notification Letter). The Notification Letter specifies three areas of
derogatory information described in 10 C.F.R. § 710.8. First, the Notification Letter alleges that the
Individual has "been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or
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as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). Second, the Notification Letter alleges that the
Individual has "an illness or mental condition of a nature which . . . causes, or may cause, a significant
defect in judgment or reliability." 10 C.F.R. § 710.8(h). Third, the Notification Letter charges that the
Individual has “engaged in unusual conduct or is subject to circumstances which tend to show that [he] is
not honest, reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to
pressure, coercion, exploitation, or duress which may cause [him] to act contrary to the best interests of
the national security.” 10 C.F.R. § 710.8(l). The Individual filed a request for a hearing in which he made
a general denial of the allegations contained in the Notification Letter. This request was forwarded to the
Office of Hearings and Appeals (OHA) and I was appointed as Hearing Officer.

At the hearing, the Operations Office presented three witnesses: the consultant psychiatrist, a Personnel
Security Specialist and the Individual. The Individual presented six witnesses: a drug and alcohol
counselor, as well as the Individual's spouse, mother, father and current supervisor. The Individual also
testified on his own behalf. See Transcript of Hearing, Case No. VSO-0301 (hereinafter cited as “Tr.”).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § 710.7(c); § 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

III. FINDINGS OF LAW AND FACT

A. Criterion H

In the present case, the Notification Letter charges that on November 29, 1997, the Individual had been
charged with driving under the influence of alcohol. Moreover, additional information indicated that on
June 26, 1993, the Individual was charged with disturbing the peace. By the Individual's own admission,
he was under the influence of alcohol when the incident that lead to this latter charge occurred. On the
basis of these incidents and the Individual's own description of his alcohol use and extensive history of
involvement in fights, the Operations Office requested that the Individual be evaluated by a DOE
consultant psychiatrist. On March 24, 1999, the DOE Psychiatrist conducted a psychiatric examination of
the Individual and administered five standardized psychological tests.

The standardized interpretation of the MMPI-2R administered to the Individual found his test results to be
valid and within normal limits. MMPI-2R Interpretive Report at 3. However, the DOE psychiatrist's report
concludes that the MMPI-2R "results demonstrate that the [Individual] had a need to portray [him]self in a
favorable/acceptable manner and was defensive about admitting having any psychological problems."
Psychiatrist's Report at 6.

The standardized interpretive report for the AUI administered to the Individual indicates that none of the
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criteria for alcohol dependence or alcohol abuse were met. AUI Interpretive Report at 7. However, the
DOE psychiatrist's report states that he has difficulty accepting this conclusion. Psychiatrist's Report at 7.
Moreover, the AUI Interpretive Report concludes that the Individual has "several alcohol-related
conditions which should be addressed." AUI Interpretive Report at 7.

The standardized interpretive report for the MCMI-III administered to the Individual found that the test
was valid but with considerable and significant denial and minimization of adverse or deleterious clinical
traits. The MCMI-III Interpretive Report concludes that "it may be reasonable to assume that the
[Individual] is exhibiting psychological dysfunction of mild to moderate severity." MCMI-III Interpretive
Report at 2.

The Individual scored a 3 (non-alcoholic) on the MAST, which does not support an alcohol abuse pattern.
Psychiatrist's Report at 8. However, the DOE Psychiatrist's Report expresses concern about the accuracy of
the Individual's MAST score. Id. The Psychiatrist's Report further states:

From my assessment and from other information I know and some I suspect, I feel that a realistic MAST
score would be more in the range of 8 or 9, with even a 16 possible. Scores above 5 indicate an alcoholism
problem.

Id. Based upon his review of the interpretive reports, the underlying test data, his review of the
Individual's security file and his psychiatric interview of the Individual, the DOE Psychiatrist concluded
that the Individual "has an alcohol use problem with self-defeating behaviors." Psychiatrist's Report at 9.
The DOE Psychiatrist specifically diagnosed the Individual with Alcohol Abuse "with suspected alcohol
dependence of a psychological nature and alcohol induced exaggeration of self-defeating personality
patterns and behaviors, none of which are acknowledged by the [Individual]." Id. In addition, the DOE
Psychiatrist diagnosed the Individual with "Adult Antisocial Behaviors (Attitudes); personality patterns
related to [alcohol abuse] and perhaps best described as characterological patterns of self-defeating
attitudes and behaviors." Id.

After reaching these diagnoses, the DOE Psychiatrist provided the following Global Assessment of
(current) Functioning: 70 to 75, indicating transient or mild symptoms. However, the DOE Psychiatrist's
Report expresses a concern that the Individual's functioning could decline to 60, indicating moderate
symptoms, if his alcohol abuse becomes chronic.

At the Hearing, the Individual presented the testimony of a certified alcohol and drug counselor (the
Counselor) who had, at the request of the Individual, evaluated and counseled the Individual. The
Counselor testified that while there was alcohol abuse in the Individual's history, he was not addicted or
dependent. Tr. at 69, 77. The Counselor further testified that he was concerned that the Individual had
continued to drink in light of negative consequences. Id. at 70. The Counselor testified: "Typically, bad
things happened when [the Individual] drank alcohol. He experienced legal problems, trouble with the
police, those particular kinds of things." Id. at 71. On the other hand, the Counselor, who currently
maintains a DOE access authorization, specifically testified that he didn't think that the Individual
constituted a security concern. Id. at 74.

The record does not support the application of Criterion H. Apparently, none of the standardized
psychological assessments used to evaluate the Individual specifically indicated that a diagnosis of alcohol
abuse or dependence is currently appropriate. Nor does the record contain clear evidence that the criteria
for alcohol abuse or dependence, as set forth in the American Psychiatric Association's Diagnostic and
Statistical Manual - IV, have been met. While it is true that the highly capable and experienced
Psychiatrist who evaluated the Individual was concerned that the Individual was minimizing his alcohol
use and therefore diagnosed him with alcohol abuse, I find that this diagnosis was based upon speculation
that is not sufficiently supported by objective evidence in the record to support the Notification Letter's
charges under Criterion H.
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B. Criterion J

The record supports some of the Notification Letter's charges under Criterion J. Specifically, the record, as
set forth above, supports the Notification Letter's contention that the Individual has been, or is, a user of
alcohol habitually to excess.

In addition to his arrest for driving under the influence of alcohol and the findings of the AUI, it is
significant that both of the expert witnesses that testified at the hearing expressed concerns about the
Individual's alcohol use. Moreover, the Individual's own description of his past use is of concern. For
example, the Individual recalled that at one time he would typically spend from $25 to $100 at bars on
weekend nights. PSI at 22. The Individual indicated that he would consume 6 to 12 beers in a typical night
of drinking. Id. at 24. Moreover, the Individual indicated that he would sometimes consume as many as 20
beers in a 24 hour period. Id. at 31.

Since the Notification Letter properly found serious security concerns under Criterion J, I must now
consider whether these concerns have been sufficiently mitigated. I am convinced that the Individual's
testimony that he has significantly reduced his consumption of alcohol since his marriage in 1997 is both
truthful and accurate. Unfortunately, however, the Individual has failed to recognize or acknowledge that
his use of alcohol is, or has been, harmful. Tr. at 56-57. Had the Individual exhibited an appropriate level
of insight into his circumstances I might have concluded that the security concerns raised by his alcohol
use had been resolved. Instead, the Individual has not acknowledged that he has a problem with alcohol
that needs to be addressed. This failure to recognize or acknowledge his condition raises doubt on my part
about his ability to maintain a DOE access authorization. This lack of insight or minimization on the part
of the Individual indicates that the security concerns under Criterion J raised by his excessive use of
alcohol have not yet been resolved.

C. Criterion L

Criterion L refers to information that an individual has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. §
710.8(l).

In addition to the unresolved security concerns raised by the Individual's misuse of alcohol, the Record
indicates that the Individual has been involved in an inordinately large number of physical confrontations
during his young life. This pattern of involvement in fights raises concerns about the Individual's judgment
and reliability.

However, I find that the security concerns raised by the Individual's involvement in numerous fights have
been sufficiently mitigated. Specifically, I find that the passage of time (over 7 years since his last fight)
and the young age at which these fights have occurred are factors which mitigate this concern. Most
importantly, the Individual's testimony convinced me that he now recognizes the necessity of resolving his
differences in a mature and non-violent manner. Tr. at 50. I therefore find that the Individual has resolved
the Criterion L security questions raised in the Notification Letter.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not shown that he warrants an access
authorization. The Individual has resolved the doubts raised under Criterion H and L. Since the Individual
has not resolved the Operations Office’s allegations under Criterion J, however, I conclude that the
Individual has not demonstrated that granting his security clearance would not endanger the common
defense and would be clearly consistent with the national interest. Therefore, it is my opinion that the



Case No. VSO-0301, 27 DOE ¶ 82,830 (H.O. Fine January 24, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0301.htm[11/29/2012 1:35:05 PM]

Individual's access authorization should not be granted at this time.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: January 24, 2000
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:September 14, 1999

Case Number: VSO-0302

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve concerns about his eligibility for access
authorization. 10 C.F.R. § 710.21(3)(ii).

As explained below, I do not believe the Individual has resolved the concerns. It is therefore my opinion
that he should not be granted access authorization.

A. Background

The Individual works for a contractor at site of the Department of Energy (DOE). During a recent review
of the Individual’s background, a number of items were discovered that cast doubt on his eligibility for
access authorization.

The manager of the DOE site sent the Individual a Notification Letter, which listed derogatory information
that raised security concerns about the Individual. The manager found that the derogatory information
indicated that the Individual may not be honest, reliable, or trustworthy. 10 C.F.R. § 710.8(l). The
Individual requested a hearing to afford himself the opportunity to support his eligibility for access
authorization. 10 C.F.R. § 710.21((b)6).

B. Analysis

The Individual has not made any serious response to the security concerns raised in the Notification Letter.
Therefore, I will not discuss all of the derogatory information contained in the Notification Letter, nor will
I discuss the charges in detail. Instead, I will discuss the salient facts of the most serious items. These
items can be considered under two broad categories - criminal behavior and financial irresponsibility.

file:///persecc.htm#vso0302
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1. Criminal Behavior

This category of derogatory information consists of a series of crimes that the Individual has committed.
His criminal record goes back more than thirty years, and includes charges of disorderly conduct, assault
and battery, and alcohol-related charges. Because many of the criminal charges occurred years ago, the
precise circumstances and disposition of many of the charges are unknown. The undisputed information in
the record, however, is sufficient to cast serious doubt on the Individual’s reliability and trustworthiness.

For example, in 1982, the Individual was convicted of simple battery and sentenced to twelve months
probation. In 1983, he drew a pistol and fired at a man in a bar because, he claimed, the barmaid
complained that the man was bothering her. One man was struck in the foot with a bullet. The Individual
was arrested and charged with assault with intent to murder, but the charges were dropped for lack of
prosecution.(1) In 1986, he physically abused his wife to the point that she sought treatment at the
emergency room of a local hospital. While he initially claimed that he struck her only with a wet towel,
he admitted at the hearing that “I may have hit her with my hand or fist ... she may have had a bruise on
her face, I don’t remember.(2) In 1991, he was arrested twice on contempt of court charges stemming from
his failure to pay child support.(3)

In 1998, the Individual was involved in an altercation with another man at a bar. The man struck the
Individual from behind, knocking him to the floor. The Individual left the bar and waited outside for the
other man. Thirty minutes later, the other man left the bar. The Individual fired three shots at him from a
hand gun, striking him once in the leg, but the man survived.

The Individual was arrested and charged with aggravated assault. He pled guilty, and was sentenced to ten
years probation, fined approximately $6,000, ordered to pay restitution to the victim, ordered to perform
250 hours of community service, and ordered to attend drug and alcohol treatment and counseling.(4)

At the hearing, the Individual did not deny his involvement in these crimes. While he admitted to lying in
wait for his gunshot victim, he claimed that he shot him in self defense.(5) He offered no corroboration for
his claim of self defense. Moreover, the Individual’s own account of the incident, in which he admitted to
waiting for thirty minutes for the unarmed man to leave the bar, makes it clear that a claim of self defense
is preposterous. The Individual also said he pled guilty to this crime only because his attorney told him to
do so. This claim, even if corroborated, would be insufficient to resolve the security concern raised by the
Individual’s admitted conduct in shooting the man outside the bar.

The Individual’s history thus raises concerns that he resorts to violence to solve problems, and ignores
laws when it is convenient for him. These concerns have not been resolved by any evidence or testimony
that the Individual presented at the hearing. I therefore find that the Individual’s criminal record raises
unresolved concerns about his honesty, reliability, and trustworthiness.

2. Financial Irresponsibility

The second category of derogatory information involves the Individual’s financial irresponsibility. Items in
this category include the Individual’s failure to pay his state income tax for the years 1987- 1990 and
1997; failure to pay several medical bills between 1990 and 1998; inability to keep current on his truck
payments; and repeated delinquencies in paying child support. In no case was the indebtedness for more
than a few hundred dollars.

At the hearing, the Individual testified that he has recently satisfied all his financial obligations.(6) The
Individual’s assertion, even if corroborated, does not sufficiently address the security concern. The
Individual was asked at the hearing to explain why he repeatedly failed to pay his bills. He replied that the
reason was “negligence ... just didn’t pay them.(7) The fact that the delinquencies were for relatively small
dollar amounts supports the conclusion that the cause of the Individual’s bad debts is not financial
hardship but his irresponsible attitude toward paying his bills on time.
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Once there is a pattern of financial irresponsibility, the individual must demonstrate a sustained, new
pattern of financial responsibility for a period of time that is sufficient to demonstrate that a recurrence of
the past pattern is unlikely. Personnel Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at
85,699 (1996). In merely paying his debts shortly before the hearing, the Individual has not established the
requisite pattern of responsibility. Consequently, I find that the Individual’s pattern of financial
irresponsibility raises unresolved concerns about his honesty, reliability, and trustworthiness.

C. Conclusion

Both the Individual’s criminal record and his financial irresponsibility indicate his inability to follow
fundamental rules and meet basic obligations. I find that this calls into question his ability to follow
security rules and procedures.

We have determined in previous cases that “the demonstrated willingness of an individual . . . to decide
unilaterally which rules are worth following and which are not can present a risk to the common defense
and security, despite that individual's best intentions.” Personnel Security Hearing, Case No. VSO-0075,
25 DOE ¶ 82,799 (1996), aff’d in Personnel Security Review, Case No. VSA-0075, 26 DOE ¶ 83,005
(1996). In addition, a finding that a person has difficulty with following rules leads to the conclusion that
his judgment, reliability, and trustworthiness are not adequate to the requirements of holding access
authorization. Personnel Security Hearing, 27 DOE ¶82,768 (1998); Personnel Security Hearing, Case
No. VSO-0073, 25 DOE ¶ 82,794 (1996).

The Individual attempted to resolve the security concerns by stating at the hearing that he had worked at
the DOE facility for a long time, and "I've never been approached by anybody, never thought about any
treason or sabotage or anything of this nature, nor would I ever."(8) Such a committment is generally not
sufficient to resolve security concerns. Furthermore, I do not find his commitment to be credible, for two
reasons set forth below.

First, the Individual’s statements that he would not compromise classified information are not credible,
given his demonstrated lack of the judgment and responsibility that are required to carry out his intentions.
The Individual’s criminal behavior and financial irresponsibility, discussed above, indicate a persistent
failure to follow rules and fulfill obligations.

Second, the Individual has a history of making commitments that he cannot keep. During a series of
Personnel Security Interviews, the Individual has made promises that he has broken, including promises to
bring delinquent accounts up to date, to stop drinking and carrying a gun, and to abide by the law.(9) I am
therefore unconvinced by his promise not to compromise classified information or materials.

The record in this case clearly establishes that the Individual has persistently engaged in behavior that
indicates a defect in his judgment and reliability. Furthermore, the Individual has not presented any
evidence that resolves the concerns raised by his behavior. Therefore, in view of the criteria set forth in 10
C.F.R. Part 710, and the testimony and documents in the record, I believe that the derogatory information
presented in this case casts substantial doubt as to whether granting the Individual’s access authorization
would not endanger the common defense and would be clearly consistent with the national interest. It is
therefore my opinion that the Individual should not be granted access authorization.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: February 1, 2000
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(1) The Individual claims that he did not shoot the man, but rather that the man accidentally shot himself
in the foot. Hearing Exhibit (Exh.) 16, Personnel Security Interview, pp. 19-22; Exh. 10, Federal Bureau
of Investigation Record.

(2)” Hearing Transcript (Tr.), pp. 59-60.

(3) Tr., pp. 26-27.

(4) Exh. 3, Employee Arrest and Conviction Record; Tr. pp. 57-58.

(5) Tr. pp. 44-45.

(6) Tr. p. 44.

(7)” Tr. p. 54.

(8) Tr. p. 47.

(9) The instances wherein the Individual made these committments, and failed to keep them, are
referenced in the Notification Letter under Items A(9) and B(3).
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February 14, 2000

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: October 7, 1999

Case Number: VSO-0304

A Department of Energy Operations Office (the DOE office) suspended the access authorization of xxx
xxx xxx (hereinafter referred to as "the individual") under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."(1)As explained below, I find on the basis of the evidence and testimony presented in
this proceeding, that the individual’s access authorization should not be restored.

I. Background

On August 26, 1999, the DOE office issued a Notification Letter informing the individual that his access
authorization had been suspended because information in the possession of the DOE created substantial
doubt concerning his eligibility. In that Notification Letter, the DOE office stated that this information
falls within the purview of two of the criteria set forth in 10 C.F.R. § 710.8, subsections 710.8(k) and (l)
(Criteria K and L).

Criterion K involves information indicating that the individual trafficked in, sold, transferred, possessed,
used or experimented with a drug listed in the schedule of Controlled Substances established pursuant to
Section 202 of the Controlled Substances Act of 1970. See 10 C.F.R. § 710.8(k). Specifically, the DOE
office invoked Criterion K because the individual tested positive for marijuana during a urine drug test and
was admittedly aware of the DOE policy regarding noninvolvement with illegal drugs.

Second, Criterion L is invoked when DOE has information that an individual has "[e]ngaged in . . .
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interests of the national security."
In this regard, the Notification Letter stated that the individual had used marijuana despite having signed a
Drug Certification in 1982 promising not to use illegal drugs while holding a DOE clearance.

file:///persecc.htm#vso0304
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In a letter forwarded to the DOE Office of Hearings and Appeals (OHA), the individual requested a
hearing in this matter. 10 C.F.R. § 710.21(b). At the hearing, the DOE counsel called one witness, the
DOE security specialist. The individual testified on his own behalf and called six other witnesses: his wife,
his supervisor, a good friend/colleague, a union representative, an Employee Assistance Program
counselor and a vice president of a DOE contractor who had observed the individual’s work.(2)

II. Hearing

The individual testified that, at the time he used marijuana, he believed he was smoking a regular cigar,
not using illegal drugs. Tr. at 19-20, 23. He explained that on a night when his wife was away, an old
friend from college, whom he had not seen since 1980, stopped by. See Tr. at 39. He and the old friend
went to a bar. At the bar, two men, whom he did not recognize and whose names he did not know,
borrowed a few cigars. Eventually, one of the men said that he had more cigars out in his truck. The
individual thought he heard one of the men describe the cigars as Baccarats. PSI Tr. at 21. The individual
went with the two men outside to get the cigar. One of the men pulled out a cigar that the individual
asserts was wrapped in cellophane and that man unwrapped it. Tr. at 28-29. The individual thought the
cigar was in the same kind of sleeve as Baccarat cigars. Tr. at 38. The individual then lit it up outside and
had about two to six puffs. PSI Tr. at 22. Then the owner of the cigar asked for a “hit.” This made the
individual suspicious that the cigar might contain illegal drugs, although he did not believe the cigar
smelled abnormal and did not feel any effect of marijuana. Tr. at 26, 29.(3) He asked the person why he
would want a hit and the person replied that the cigar was a “blunt.” PSI Tr. at 21. The individual had seen
a news story about people packing cigars with marijuana about six months prior to this incident. Tr. at 30-
31.(4)However, he did not suspect this cigar since it was wrapped in cellophane.

Because the individual thought this incident was strange, he did not want to spend any more time with the
two men. He immediately went back inside, told his old friend that he wished to leave, and they then went
to the individual’s home. He did not tell this old friend of this incident with the cigar. Tr. at 47-48. When
called for his drug test, he thought that perhaps the result would be negative, so he did not say anything at
that time about his suspicions. He did not provide this explanation to the DOE office until the PSI that was
scheduled after he tested positive. At that time, he told his wife about this incident. Tr. at 51-52.

At the hearing, the individual stated that he had never before or since used any illegal drug while holding a
security clearance.(5) Nor does he associate with anyone who uses illegal drugs. Tr. at 46. He also noted
that his high grade point average in his recent college classes are not consistent with someone who uses
drugs regularly. Tr. at 20.

In an effort to prove that this was an (unknowing) one-time use that is not likely to recur, the individual
presented the testimony of an Employee Assistance Program counselor (EAP counselor). Tr. at 69. The
individual met the counselor when he was referred to the EAP after the positive drug test. The EAP
counselor testified that based on his evaluation of the individual, he did not believe the individual to be a
chronic marijuana user. Tr. at 70-71, 76; see also Indiv. Ex. 1 (letter from Medical Director of EAP
concurring in this assessment). The EAP counselor thought it was an isolated incident because the
individual had been in a trusted position at the DOE site a long time, had no previous drug problems, did
not have absenteeism problems, was not using drugs at the time of the interview and his job performance
levels were high or superior. Tr. at 71. The EAP counselor also felt the individual appeared forthright and
honest. Tr. at 78. However, the EAP counselor opined that despite these positive characteristics, the
individual could still be an occasional or recreational user. Tr. at 76. The EAP counselor also testified that
the individual had been told that he could volunteer to be drug tested after the positive result, but that the
individual had failed to come in for any such voluntary drug tests. Tr. at 74-75. The EAP counselor
explained further that the vast majority of clearance holders who test positive for illegal drugs claim that it
was an unknowing, one-time use and that he is usually suspicious of such claims. Tr. at 76-78. He found
the individual’s story strange for a number of reasons, including that the individual, if he had not used
marijuana in many years as he claims, should have felt an effect from the marijuana and that he should
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have smelled the scent of marijuana. Tr. at 79, 84. However, the EAP counselor noted that he was not
familiar with the “blunt” method of delivery of the drug. Tr. at 71, 76-77, 79. Thus, the overall testimony
of the EAP counselor did not support the individual’s claim that this was a one-time, unintentional use.

To further try to support the contention that he had only used marijuana on one occasion while holding a
clearance, the individual brought forward four witnesses including his wife, friend/colleague, his
supervisor and a vice president of a DOE contractor who had observed the individual’s work. His wife
confirmed that the individual has not used drugs knowingly while holding a clearance. Tr. at 50. She
described her husband as very honest, noting that the individual had been very concerned about disclosing
all problems with their used car that they were trying to sell. Tr. at 53. She also thought that her husband
would have informed her about the incident even if he would not have tested positive. Tr. at 56. However,
the individual later testified that he would not have told his wife about the events of that night if he had
not tested positive. Tr. at 146. (6)

The individual’s supervisor and close friend/colleague both testified that to the best of their knowledge, the
individual did not use drugs. See Tr. at 127. The supervisor said that he was familiar with the signs of drug
use and the individual did not display them. Tr. at 61-62. The supervisor testified that outside of work, he
only socialized with the individual two times, but the individual saw his close friend/co-worker about once
per month outside of work. Tr. at 63. They both described him as trustworthy and honest, and that he takes
his security responsibilities seriously. Tr. at 60, 63, 129-130. His supervisor noted that the individual had
once volunteered a mistake on his time card which would have resulted in the individual being paid
additional money. Tr. at 65. The individual has known his friend the last three or four years and the
supervisor for about nine years. Tr. at 61, 123.

In contrast, the vice president did not appear to know the individual well. He observed the individual’s
crew of eight employees about once per month and did not know the individual’s name until two months
prior to the hearing. Tr. at 107. However, he primarily testified about his own experience making security
clearance adjudications as a high-level military officer. He said that he did not feel that the individual’s
job performance was consistent with recommending a denial for the individual’s security clearance. Tr. at
90. The vice president noted that the individual was very reliable, but he seemed to mostly be describing
the work habits of the individual’s crew. However, the vice president also testified that he believed any
intentional drug use would be sufficient grounds to deny a clearance, and in a case where the facts of the
drug use cannot be verified, he thought it would be difficult to recommend granting a clearance. Tr. at
111, 120.(7)

The individual did not enter any drug counseling program because the EAP did not think he needed to do
so. Indiv. Ex. 1. Nevertheless, the individual stated that he did not intend to go back to the bar where he
had smoked the marijuana. Further, he had quit smoking cigars and said that he would try to be more
generally aware of his surroundings, in order to avoid the circumstances that led to this incident. Tr. at 34.

III. Analysis

The Hearing Officer’s role in this proceeding is to evaluate the information presented by the DOE office
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R.§ 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we use a different standard, one designed to protect national security interests. A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization." 10
C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing with evidence to
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convince the DOE that restoring his access authorization "will not endanger the common defense and
security and will be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national
interest" standard for the granting of security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert.
denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of persuasion on the individual in cases
involving national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at
85,511 (1995).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing. In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct; the
voluntariness of the participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant and material
factors. After due deliberation, it is my opinion that the individual’s access authorization should not be
restored since I am unable to conclude that such a restoration would not endanger the common defense and
security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

I agree with the EAP counselor that the individual’s version of the events leading to the positive drug test
is not persuasive. According to the individual’s testimony, he was taken to the bar by an old friend that he
had not seen in twenty years and whom he is now unable to locate. Then, he was given a free marijuana
cigar from two people whom he did not know, and whom he is now also unable to locate. He states that he
lit up the cigar outside and stayed with two men whom he had not talked with much that evening, rather
than going back inside to his out-of-town old friend. Tr. at 39. He also says he did not smell any
marijuana and did not feel any effect. It appears that he was alarmed enough by the incident when it
occurred, that he told his old friend that he wished to leave the bar immediately. Yet, he says that he did
not tell his wife (until he tested positive) or his old friend about this very strange occurrence, by which he
thought he might have unknowingly used illegal drugs. I further note that in the PSI, the individual at first
described the cigar as an “ol’ ragged cigar” but then immediately backed off that account and described it
as looking “perfect” and untampered with. PSI Tr. at 37. When I asked him at the hearing why he had
initially described it as looking ragged, his response was the following: “I don’t know. I guess, it’s just
what I said at the moment. I don’t know, just use of words I guess. I don’t know.” Tr. at 30. Ultimately, I
am totally unconvinced by an account that is supported by references to an old friend who has
disappeared, and two unknown cigar smokers. The individual’s account is inherently unbelievable and
wholly uncorroborated.

With respect to corroboration, the law applicable to this case is unequivocal. In personnel security cases in
which an individual who has had a positive drug test seeks to overcome the security concern with an
explanation that the drug use was unintentional, we expect the individual to provide corroboration of his
version of the events that led to the positive drug test. E.g., Personnel Security Review (Case No. VSA-
0087), 26 DOE ¶ 83,001 (1996); Personnel Security Hearing (Case No. VSO-0094), 26 DOE ¶ 82,753
(1996); Personnel Security Hearing (Case No. VSO-0163), 26 DOE ¶ 82,799 (1996). The individual’s
own say-so as to allegations that minimize the security concern cannot form a sufficient basis for
restoration of a security clearance. Personnel Security Review (Case No. VSA-0087), 26 DOE at 86,508.

I also do not believe that the individual made sufficient reasonable attempts to corroborate his story. In the
present case, the individual was well aware of the necessity of providing appropriate corroboration for his
assertion that his use of the marijuana was inadvertent. At the Personnel Security Interview six months
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prior to the hearing, it was suggested that he try to find his old college friend. PSI Tr. at 30. At the same
time, the EAP recommended that the individual have himself voluntarily drug tested. Individual’s Exhibit
1 at 2. From the outset in this proceeding, I impressed upon the individual the importance of bringing forth
witnesses who would be able to lend support to his allegations, most importantly, the two strangers at the
bar, or at least a bartender who either might have seen them together or could perhaps identify the two
strangers. I also strongly recommended finding his old friend, and when the individual asked me whether
he should get voluntary drug tests, I answered that any evidence corroborating his asserted non-drug use
would be helpful. See Records of Telephone Conversations between the individual and the Hearing
Officer (October 15 and November 30, 1999); Record of Prehearing Telephone Conference (December 6,
1999). Yet, the individual testified that he did not think that the voluntary drug testing would make any
difference. See Tr. at 34, 40-41, 146-48. The individual also appears to have made little effort to find the
strangers at the bar. The individual went to the bar but did not ask any bar employee whether the two men
were known at the bar, as I had suggested to him Tr. at 24, 31-32. He did not see the two men there, so he
left. He said that he tried to find his old college friend, but the friend had been moving to a new location
when he stopped to see the individual so he did not know where he could find him. Tr. at 36-37, 39.
Accordingly, the hearing was held without any of these important corroborating witnesses.

I find that the unavailability of key witnesses leaves a significant deficiency in the record. In addition, the
individual’s admitted lack of diligence in providing corroboration undermines his credibility as to his
version of the circumstances surrounding his marijuana use. See Tr. at 152. Based on the foregoing, I find
that the individual has failed to substantiate his claim that his use of marijuana was unknowing. This leaves
open the very real possibility that the individual’s drug use was not only intentional, but more than once,
or even regular.(8) Thus, I am unable to find that the individual has mitigated the Criteria K and L
concerns associated with his positive drug test for marijuana.(9) I am therefore unable to find that restoring
the individual’s access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, I cannot recommend that his access authorization
be restored.

IV. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. §§ 710.8(k) and (l) in denying
access authorization to the individual. It is my opinion that, within the meaning of those provisions, the
individual has: (1) used an illegal substance and (2) engaged in unusual conduct which tends to show that
he is not honest, reliable, or trustworthy or which furnishes reason to believe that he may be subject to
pressure, coercion or exploitation. The individual has failed to present adequate evidence of mitigation to
alleviate the security concerns of DOE. In view of these criteria and the record before me, I cannot find
that restoring access authorization to the individual would not endanger the common defense and security
and would be consistent with the national interest. Accordingly, I find that access authorization should not
be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director
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Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Dawn L. Goldstein

Hearing Officer

Office of Hearings and Appeals

Date: February 14, 2000

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)The transcript taken at the hearing shall be hereinafter cited as "Tr." The personnel security interview
that was conducted soon after the individual tested positive for illegal drugs shall be cited as “PSI Tr.”
Various documents that were submitted by the DOE Counsel and the individual during this proceeding
constitute exhibits and shall be cited respectively as "DOE Ex." and “Indiv. Ex.”

(3)He testified that he was familiar with the smell of marijuana, since he had smoked it before he held a
clearance. Tr. at 26.

(4)The individual also had a union steward testify that he had seen a television news story about using
cigars to hold marijuana. Tr. at 138-139.

(5)He had used marijuana prior to holding a clearance, prompting the signing of the 1982 drug
certification.

(6)She also testified that there is no way to get in touch with the individual’s college friend and that they
had not seen him in a long time. Tr. at 57-58.

(7)The vice president also testified that since he was unable to recognize marijuana smoke recently at a
rock concert, he thought it was plausible that the individual would not have recognized that smell while
smoking the cigar. Tr. at 110. He based this opinion on his memory of a 1983 drug education class, where
he smelled marijuana in order to be able to recognize it later. See Tr. at 110.

(8)I do not believe that either the individual’s good grades, or his previous negative drug tests, usually one
or two per year, preclude the possibility of him being a regular marijuana user. See Tr. at 33-34.

(9)Because he has not shown his marijuana use was unknowing, he has also not shown that he did not
violate the drug certification he signed in 1982.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

March 9, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 19, 1999

Case Number: VSO-0307

This Opinion concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the individual") to
hold an access authorization (also called a security clearance). The individual's access authorization was
suspended under the Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." As explained below, I recommend restoring the individual’s access authorization.

Background

The individual is employed by a contractor at a DOE facility and she held an access authorization before it
was suspended. The local DOE security office issued a Notification Letter to the individual on August 23,
1999. The Notification Letter alleges under 10 CFR § 710.8(f) that the individual “has deliberately
misrepresented, falsified, or omitted significant information from a Questionnaire for National Security
Positions (QNSP).” The Notification Letter also alleges under 10 CFR § 710.8(l) that the individual “has
engaged in unusual conduct or is subject to circumstances which tend to show that she is not honest,
reliable or trustworthy; or which furnishes reason to believe that she may be subject to pressure, coercion,
exploitation or duress which may cause her to act contrary to the best interests of the national security.”
These allegations are based on the individual’s use of marijuana in October 1996, after she signed a DOE
Drug Certification in June 1996, and her subsequent failure to list the October 1996 drug use on a QNSP
she signed in August 1998.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), the OHA Director appointed me as Hearing Officer
in this case, and I convened a hearing.

At the hearing, the DOE Counsel called one witness, a DOE personnel security specialist. The individual
testified on her own behalf, and called five other witnesses, including her current and former supervisors at
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the DOE facility where she works, two personal friends, and her mother. The DOE submitted 16 written
exhibits, and the individual submitted one written exhibit.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 CFR § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; and
the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CFR § 710.21(b)(6). Once DOE has presented derogatory
information affecting an individual’s eligibility for access authorization, the individual must come forward
with evidence to convince the DOE that restoring his or her access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 CFR §
710.7(a). See Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995) and
cases cited therein. For the reasons discussed below, I am convinced that this individual's access
authorization should be restored.

Findings of Fact and Analysis

Undisputed Facts

The individual admits the facts alleged in the Notification Letter, and the hearing focused on her assertion
that mitigating circumstances exist that warrant restoration of her access authorization. Before turning to
the issue of mitigation, it would be helpful to explain the circumstances underlying the concerns in the
Notification Letter.

In June 1996, when the individual was XX years old, she was hired as a summer intern by the DOE
contractor. Before she was granted the security clearance required for her summer job, the individual had a
Personnel Security Interview (PSI) in June 1996, during which she was asked to sign a DOE Drug
Certification because she disclosed on a QNSP (“the '96 QNSP”) that she had tried marijuana twice, in
September 1995 and February 1996. The individual signed the Drug Certification, and worked until
August 1996. When her summer job ended, her DOE badge was taken away from her, and she returned to
high school. She had no assurance of getting another job at the DOE facility the following summer, and
neither the contractor nor the DOE security office advised the individual that her clearance, and the DOE
Drug Certification, were going to remain in effect after her job ended. The individual smoked marijuana
one time in October 1996. That was the last time the individual used illegal drugs, and drug use, in and of
itself, is not a concern in this case.

The individual got another job with the DOE contractor in the summer of 1997, and she continued as a
student intern through the summer of 1998. In August 1998, the contractor decided to change the
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individual’s work assignment, which required an upgrade in her clearance level. The contractor had the
individual complete a new QNSP (“the '98 QNSP”), which would be used to update the individual’s
background investigation. The individual hurriedly filled out the '98 QNSP, without referring to the '96
QNSP form she had filled out two years earlier. The individual made a number of omissions on the '98
QNSP. Most importantly, she failed to mention the October 1996 marijuana use.(1)

In the fall of 1998, an OPM investigator interviewed the individual as a routine part of updating of her
background investigation. During this interview, the individual told the investigator that she had used
marijuana in October 1996. When DOE security reviewed this information, they saw that the individual
had omitted her October 1996 marijuana use from the '98 QNSP, and that she had also violated the Drug
Certification that she had signed in June 1996. The individual was called for a second Personnel Security
Interview (PSI) in March 1999, and she admitted that she had failed to mention the October 1996 drug use
on the '98 QNSP, and that while she was not aware of it at the time, this use had violated her Drug
Certification.

Analysis of Mitigating Evidence

Although omission of information from a DOE form that is relevant to an individual’s eligibility for
access authorization and violation of a Drug Certification are serious matters, this individual has
convinced me that circumstances exist in her case that are sufficient to mitigate those security concerns. I
will discuss the mitigating factors in the order they are mentioned in 10 CFR § 710.7(c), beginning with
the concern under Criterion L, violation of a DOE Drug Certification, and then consider the concern under
Criterion F, failure to mention the October 1996 marijuana use on the '98 QNSP.

Criterion L–Violation of the DOE Drug Certification

First and foremost, I find that the individual did not knowingly violate her Drug Certification when she
used marijuana in October 1996, for the simple reason that the individual had the mistaken impression that
her clearance and her Drug Certification were not then in effect. Hearing Transcript (Tr.) at 89-91. The
language of the Drug Certification itself is ambiguous when applied to this individual’s situation as a
summer job holder. It states, in pertinent part, that the individual will not use illegal drugs “at any time . . .
in any job in which I have been given a DOE access authorization or security clearance.” At the hearing,
the individual submitted a time line showing her periods of employment at the DOE facility. Individual’s
Exhibit 1. It shows that in October 1996, the individual was back in high school, she did not have a job in
which she had been given a clearance, and she had no assurance of being rehired the next summer.
Moreover, the actions of DOE security and the badge office(2) had inadvertently created a situation that
exacerbated the ambiguity about the continued applicability of the individual’s clearance and drug
certification.

Two events contributed to this situation. The first event was a comment made by the Personnel Security
Specialist who conducted the June 1996 PSI when the individual signed her Drug Certification that “this is
mainly while you’re holding a security clearance.” See Tr. at 110-112, citing June 1996 PSI Tr. at 41. As
the DOE Counsel noted during the hearing, “it’s possible that [the individual] could have been under the
mistaken impression that this DOE drug certification held only if she was holding an active access
authorization.” Tr. at 112. The second event occurred when the badge office took away the individual’s
badge at the end of her summer job, and did not give any briefing to alert the individual and the other
terminating summer employees to the fact that their clearances (and in the individual’s case, her Drug
Certification) were being continued in effect, in case they were hired again. Tr. at 90-91. The DOE
Personnel Security Specialist agreed this could have created a potential misunderstanding. Tr. at 24.
Although the Personnel Security Specialist conceded that she did not know whether the badge office
briefed the individual to alert her to the fact that her clearance would remain in effect after her job ended,
she believed that the individual “still should have known she held an active clearance, because she knew
she was going back to school.” Tr. at 23-25. The individual’s XXXXX works for the same DOE
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contractor, holds an active DOE access authorization, and has herself supervised student employees.
According to the individual’s XXXXX, “I did not know that when [the individual] terminated employment
in August that her clearance was active.” Tr. at 57. The individual’s XXXXX also noted that when she
learned about her XXXXX’s October 1996 marijuana use several months after the fact, it never crossed
her mind that the individual had violated her Drug Certification, “because really I didn’t even know if she
was going to come back to [the DOE facility] at that time.(3) Tr. at 67-68. This evidence leads me to
conclude that the individual did not know that she still held a security clearance in October 1996 and the
Drug Certification still applied, and as a result, she did not knowingly violate her Drug Certification. The
individual made a serious mistake, but it was an honest mistake.(4)

Criterion F–Failure to List the October 1996 Drug Use on the '98 QNSP

I turn next to the circumstances under which the individual failed to list her October 1996 drug use on the
'98 QNSP. Again, I find that the while this omission was a serious mistake, it was the result of haste,
inattention to detail, and inexperience, rather than an attempt to conceal the truth from the DOE. Shortly
afterwards, when she was interviewed by the OPM investigator, the individual realized she had not
mentioned the October 1996 drug use on the '98 QNSP, and volunteered the information to the
investigator. As noted above, when she hastily filled out the DOE security form just before returning to
college in August 1998, the individual made a number of other careless errors. She did not know that she
should have asked for a copy of her '96 QNSP, and taken care to include all the same information on her
new form. Of course, none of her other errors created a security concern, but the fact that she made them
lends additional credence to the individual’s account of the haste in which she completed the '98 QNSP.
For me, the telling piece of exculpatory evidence is that the individual readily volunteered the information
to the OPM investigator shortly after she completed the '98 QNSP, as soon as she realized she had made a
mistake. This is not the behavior of an individual who is trying to deceive the DOE by omitting
information from a security form that is relevant to her eligibility for a clearance.

A review of previous OHA Criterion F “falsification” cases confirms that the situation involved in this
case is comparatively trivial, and has much in common with cases in which the individual’s clearance was
ultimately restored. Some prior cases involved the deliberate falsification of DOE security forms that the
individuals had submitted in applying for access authorization. The matters those clearance holders
concealed from the DOE were guilty pleas to felonies. See Personnel Security Hearing (Case No. VSO-
0001), 24 DOE ¶ 82,751 (1994), (concealment of guilty plea to three felony fraud charges); Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995) (concealment of guilty plea to sale of
cocaine). By contrast, the nature of the individual's conduct in the present case is much less serious,
attributable to a mistake on her part, and her failure to report the October 1996 marijuana use was
mitigated by her voluntary disclosure to the OPM investigator as soon as she realized the mistake. This
individual’s voluntary reporting of derogatory information is similar to the situation in a previous case in
which I was the Hearing Officer, where I also concluded that the voluntary reporting of derogatory
information by the individual showed that she acted in an honest, reliable and trustworthy manner. See
Personnel Security Hearing (Case No. VSO-0037), 25 DOE ¶ 82,778 (1995), aff’d (OSA 1996). The same
conclusion is warranted in this case.

In addition to convincing me that she did not knowingly violate her Drug Certification when she used
marijuana in October 1996, and that she did not knowingly attempt to mislead the DOE when she failed to
mention it on her '98 QNSP, the individual scores favorably on the other factors enumerated in 10 CFR §
710.7(c). The individual’s October 1996 marijuana use was an isolated event that took place when she was
16 years old, and the DOE does not consider her drug use to be a current security concern. It was a classic
case of a youthful indiscretion, which no one claims has been repeated since. Thus, I find that what
happened in October 1996 was neither “frequent” nor “recent” conduct. The individual, her mother, and
two friends, including her best friend who is a fellow student at the individual’s university, all testified that
the individual does not use drugs, does not associate with people who use drugs, and that she would walk
away from any situation where drugs are being used. The individual also testified that she is willing to
continue adhering to her promise not to use drugs. This shows that the individual has reformed her
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behavior. Her failure to list the October 1996 marijuana use on the '98 QNSP is mitigated by her voluntary
disclosure of that information to the OPM investigator shortly thereafter, as soon as the individual realized
her mistake. As a practical matter, I also find that the individual now understands that a clearance holder
must exercise meticulous care to give accurate information on DOE security forms, and that she should
make it a practice to review prior forms to refresh her recollection of the information she has submitted in
the past. The individual has learned the hard way that DOE security forms are not a mere bureaucratic
inconvenience, but a serious matter that deserves her careful attention. The testimony of the individual, her
mother, and her several character witnesses attests to the fact that the individual has matured a great deal
since the events occurred that gave rise to the Notification Letter. I find that the individual realizes she
made two serious mistakes as far as DOE security is concerned, but that she learned her lesson from those
errors, and it is highly unlikely that there will have any recurrence of the conduct that gave rise to concern.

Conclusion

Based on the entire record in this proceeding, I find that the individual has resolved the security concerns
raised under 10 CFR § 710.8(f) and (l). I conclude that the individual has mitigated the concern that she
deliberately misrepresented, falsified, or omitted significant information from a Questionnaire for National
Security Positions (QNSP). I also find that she has mitigated the concern that she engaged in conduct
which tends to show that she is not honest, reliable or trustworthy, and that she may be subject to pressure,
coercion, exploitation or duress which may cause her to act contrary to the best interests of the national
security.

For the reasons explained in this Opinion, I find that the individual has shown that restoring her access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I recommend that the individual's access authorization be restored.

The regulations set forth at 10 CFR § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 CFR § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals
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Date: March 9, 2000

(1) The individual also failed to mention several additional items on the '98 QNSP: (1) the September 1995
marijuana use she had previously listed on her '96 QNSP; (2) the names of several xxxxx siblings; (3) her
xxxxx’s address where she had lived xxxxx in xxxxx; and (4) a xxxxx job she had when she lived with her
xxxxx.

(2) The witnesses never indicated whether the badge office at the facility where the individual worked was
run by DOE or the contractor.

(3)” Even though the individual’s xxxxx arguably has a personal interest in the restoration of her xxxxx’s
clearance, she also is a clearance holder herself and understands the gravity of the administrative review
process. In addition, her experience supervising summer students at the same DOE facility is directly
relevant to factual circumstances of this case. I find that her testimony was candid and credible.

(4) Violation of the Drug Certification in this case was not connected with any incident involving
compromise of classifed matter or special nuclear material.
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April 14, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:October 19, 1999

Case Number: VSO-0308

This Opinion concerns the eligibility of XXXXX XXXXXXX (the individual) for access authorization (1)
under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access to Classified Matter or
Special Nuclear Material.” While investigating the individual’s application for access authorization, a
Department of Energy (DOE) office received information that raised questions about his eligibility, and
was unable to resolve those questions informally. The individual requested a hearing on this matter, at
which I presided. As explained below, it is my opinion that the individual’s access authorization should
not be granted.

I. Background

The individual has applied for a position with a DOE contractor. He will need access authorization to
perform the duties of that position. In April 1999, the DOE received information concerning the individual
that indicated that he drank fairly heavily and that he had been arrested for “Driving While Under the
Influence” (DUI) in March 1996. This revelation prompted the DOE to conduct a Personnel Security
Interview (PSI) to obtain information regarding the circumstances surrounding the DUI arrest and the
extent of the individual’s alcohol use. After the PSI, the DOE referred the individual to a board-certified
psychiatrist (DOE consultant-psychiatrist) for a mental evaluation. The DOE consultant-psychiatrist
examined the individual, and memorialized his findings in a report dated July 27, 1999 (Psychiatric
Report). In the Psychiatric Report, the DOE consultant-psychiatrist opined that the individual suffers from
alcohol abuse and does not present evidence of adequate rehabilitation or reformation. Since information
creating doubt as to the individual’s eligibility for a security clearance remained unresolved after the
mental evaluation, the DOE obtained authority from the Director of the Office of Safeguards and Security
to initiate this administrative review proceeding.

On September 23, 1999, the DOE issued a Notification Letter to the individual which identified the
derogatory information that cast doubt on his continued eligibility for access authorization. According to
the DOE, the derogatory information falls within the purview of subsection (j) of the disqualifying criteria
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set forth in 10 C.F.R. § 710.8. The Notification Letter alleges that the individual is “a user of alcohol
habitually to excess or ha[s] been diagnosed by a board-certified psychiatrist, other licensed physician, or
a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” Notification
Letter, citing 10 C.F.R. § 710.8(j). In this regard, the Notification Letter specifies that the DOE consultant-
psychiatrist diagnosed the individual as suffering from alcohol abuse without adequate evidence of
rehabilitation or reformation, because he continues to drink heavily. As further support for the DOE’s
concern, the Notification Letter lists the individual’s 1996 DUI arrest and his admission, during a May 7,
1999 interview with a DOE personnel security specialist, that he drinks to the point of intoxication once or
twice a month.

The individual filed a response to the allegations contained in the September 23, 1999 Notification Letter
together with a request for a hearing regarding those allegations. In that response, the individual stated that
he had changed his drinking habits since the May 7 interview. The DOE transmitted the individual’s
hearing request to the Office of Hearings and Appeals (OHA) Director. The OHA Director appointed me
as Hearing Officer in this case. 10 C.F.R. § 710.25(b). I convened a hearing in this matter within the time
frame prescribed by the regulations governing the administrative hearing process. At the hearing, the DOE
called two witnesses: the consultant- psychiatrist and a DOE personnel security specialist. The individual
represented himself, and offered the testimony of two friends and testified on his own behalf. I closed the
record on January 10, 2000, after receiving the transcript of the hearing. See 10 C.F.R. § 710.27(e).

II. Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

Although it is impossible to predict with absolute certainty an individual’s future behavior, as the Hearing
Officer, I am directed to make a predictive assessment. Finally, I note that it is incumbent upon the
individual to demonstrate that restoring his access authorization “would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). After careful
consideration of these factors and all the evidence in the record in this proceeding, I find that the
individual has not made this showing. Therefore, I must recommend that the DOE not grant the
individual’s access authorization.

A. Individual’s Use of Alcohol

The DOE’s concern regarding the individual’s use of alcohol arose from information uncovered in the
course of a routine background investigation performed in anticipation of his employment by a DOE
contractor. The background investigation indicated that the individual had been arrested for driving under
the influence of alcohol (DUI) on March 6, 1996, and also contained a questionnaire that the individual
completed on November 24, 1998, concerning his use of alcohol. DOE Exhibit 1. Following receipt of this
information, the DOE conducted a PSI and referred him to a DOE consultant-psychiatrist. See DOE
Exhibits 2, 3 (Transcript of PSI (PSI Tr.) and Psychiatric Report.) In the course of his examination, the
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DOE consultant-psychiatrist interviewed the individual, performed a detailed analysis of the individual’s
personal background and solicited responses to the CAGE assessment of his degree of involvement with
alcohol. The DOE consultant-psychiatrist described the CAGE test as a screening test in which an
individual’s responses indicate whether he has attempted to cut down his alcohol use (C); demonstrated
anger for being criticized about drinking (A); experienced guilt over his drinking (G); and (4) used alcohol
in the morning as an “eye opener” (E). Transcript of Hearing (Tr.) at 19. On the basis of the information
he received from the DOE and he solicited at his interview with the individual, the DOE consultant-
psychiatrist diagnosed the individual as suffering from alcohol abuse as specified in the American
Psychiatric Association’s Diagnostic and Statistical Manual, Fourth Edition (DSM-IV). Tr. at 20-21. For
the reasons stated below, I find that the record contains ample evidence to support the findings of the DOE
consultant- psychiatrist.

The individual started drinking at weekend parties when he was in high school, to the point of intoxication.
PSI Tr. at 9. At college, he drank more often, three or four times per week, most times to intoxication. PSI
Tr. at 11. While still at college, he was arrested for driving a vehicle while under the influence of alcohol
in March 1996. According to the record, the individual registered .16 on a Blood Alcohol Test (BAT)
administered at the time of his arrest. PSI Tr. at 5. Following this arrest, the individual was placed in an
Accelerated Rehabilitative Disposition Program (ARD), which required him to attend six classes and an
Alcoholics Anonymous meeting in addition to paying fines and court costs and having his driver’s licence
suspended for 60 days. PSI Tr. at 7-8. After he satisfied the requirements of the ARD, he continued to
drink alcohol in the same pattern as before the arrest, which was generally twice each weekend, usually to
the point of intoxication. PSI Tr. at 14-15. In the months preceding the PSI, according to the individual,
he had cut back his consumption to only once per weekend, usually to the point of intoxication. PSI Tr. at
15. In the alcohol use questionnaire the individual completed in November 1998, he stated that he drinks
on weekends, to the point of intoxication two to three times per month. DOE Exhibit 1.

During the examination by the DOE consultant-psychiatrist, the individual described his alcohol use. The
DOE consultant-psychiatrist’s report reflects the same pattern of alcohol use as the individual reported at
his PSI. At the hearing, the DOE consultant-psychiatrist testified that, in his opinion, the individual met
two of the four factors of the CAGE test, having demonstrated both anger and guilt associated with his
alcohol use. Tr. at 19-20, 35. He further stated, “I think if you endorse two or more of those items, there’s
a strong correlation between that and having significant problems with alcohol or an expectation that you
would have future problems with it.” Tr. at 20. On the basis of the information DOE provided to him and
the information he solicited during his psychiatric interview, the DOE consultant-psychiatrist concluded
that the individual suffers from alcohol abuse. Psychiatric Report at 4. As a result of that diagnosis, the
DOE consultant-psychiatrist recommended total sobriety as an appropriate treatment and as the most
expedient manner of eliminating DOE’s concern about the individual’s suitability for access authorization.
Psychiatric Report at 4.

Based on the foregoing, I find substantial evidence to support the findings of the DOE consultant-
psychiatrist that the individual suffers from alcohol abuse. The Personnel Security Specialist testified that
such excessive use of alcohol raises serious security concerns:

Use of alcohol can affect an individual’s judgment and reliability, both while under the influence and
while sober. The use can impair an individual’s ability to protect classified information, control impulses
and also, resist influence, coercion or exploitation by others.

Tr. at 65-66.

For these reasons, hearing officers in DOE security clearance proceedings have consistently found that the
excessive use of alcohol raises important security concerns. See, e.g., Personnel Security Hearing, Case
No. VSO-0222, 27 DOE ¶ 82,785 (1998); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶
82,771 (1995); Personnel Security Hearing, Case No. VSO-0015, 25 DOE ¶ 82,760 (1995). Accordingly, I
will turn next to whether the individual has presented adequate evidence of rehabilitation and reformation,
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or other mitigating circumstances, to overcome the legitimate security concerns of DOE.

B. Mitigating Circumstances

At the hearing, the individual presented evidence that his pattern of drinking alcohol has changed in the
past several months. He testified that since he began dating his current girlfriend in July 1999, he has
restricted his alcohol intake to no more than two beers “once or twice a month, at dinner, with my
girlfriend.” Tr. at 111. He further testified that he had not been intoxicated since attending a wedding on
August 14, 1999. Tr. at 111. As additional evidence of his claim that his drinking habits have changed, the
individual presented two close friends as witnesses. These friends, with one of whom he currently shares
an apartment, are the individuals with whom he has drunk socially for years. Their combined testimony
clearly supports his assertion that he no longer drinks to intoxication but rather in the controlled manner to
which he testified. Tr. at 76-109. Based on the record before me, I am convinced that the individual has
changed his alcohol consumption habits as he has described. This voluntary action clearly deserves
recognition and praise.

Notwithstanding this mitigating evidence, I find that the individual cannot be considered rehabilitated or
reformed from his abuse of alcohol at this time. While it is commendable that the individual has embarked
on a self-imposed regimen since July 1999, it is not sufficient to resolve DOE’s concerns for two reasons.
First, the DOE consultant-psychiatrist testified that, in the individual’s case, he felt that a 12-month period
of rehabilitation would be needed to permit a predictive opinion that his recovery from alcohol abuse was
sustainable. Tr. at 37. The period from July, when the individual decided to control his drinking, until the
December hearing, clearly falls far short of the recommended 12-month period. Second, and more
important, is the DOE consultant- psychiatrist’s opinion that the individual abstain from alcohol altogether.
Tr. at 22-23. The DOE consultant-psychiatrist explained to the individual at the July 1999 psychiatric
interview, and in his report, that a period of abstinence in conjunction with participation in an outpatient
program that monitored abstinence (such as Alcoholics Anonymous) would be an appropriate form of
rehabilitation. Psychiatric Report at 4; Tr. at 23-24. Without abstinence, and with only four to five
months’ passage since the establishment of a new drinking pattern, the DOE consultant-psychiatrist felt
that the individual’s progress at the time of the hearing should be considered early, partial recovery rather
than sustained complete recovery. Tr. at 29, 37.(2) In view of the likelihood of relapse in such cases of
alcoholism, I cannot find that the individual has overcome the legitimate security concerns of DOE. See,
e.g., Personnel Security Hearing, Case No. VSO-0099, 25 DOE ¶ 82,759 (1996); Personnel Security
Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995); Personnel Security Hearing, Case No. VSO-
0015, 25 DOE ¶ 82,760 (1995).

III. Conclusion

As explained in this Opinion, I find that DOE properly invoked 10 C.F.R. § 710.8(j) in considering the
individual’s request for access authorization. It is my opinion that, within the meaning of that provision,
the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or
as suffering from alcohol abuse.” The individual has failed to present adequate mitigating facts or
circumstances to erode the factual basis for this finding or otherwise alleviate the legitimate security
concerns of DOE. In view of this criterion and the record before me, I cannot find that granting the
individual’s access authorization would not endanger the common defense and security and would be
consistent with the national interest. Accordingly, I find that the individual’s access authorization should
not be granted at this time. I note, however, the individual’s expressed willingness to take any action
necessary to resolve DOE’s concerns about his suitability for access authorization. He may want to
consider complying with the recommended course of treatment and then pursue his request for access
authorization at that time.

The regulations set forth at 10 C.F.R § 710.28(a) provide that either the Office of Security Affairs or the
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individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: April 14, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).

(2)The individual contends that it was physically impossible for him to establish compliance with any 12-
month course of rehabilitation or reformation, because only seven months passed from the time of his
interview with DOE Security to the time of his hearing. Tr. at 110. We have addressed this issue before. In
that case, we stated that “[t]he purpose of this type of administrative proceeding under Part 710 is not to
provide the individual with an opportunity to rehabilitate himself, but rather to allow him to show that he
is not a security concern.” Personnel Security Review, Case No. VSA-0121, 26 DOE ¶ 83,014 (1997).

file:///cases/security/vsa0121.htm


Case No. VSO-0309, 27 DOE ¶ 82,843 (H.O. Adeyeye April 18, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0309.htm[11/29/2012 1:35:10 PM]

Case No. VSO-0309, 27 DOE ¶ 82,843 (H.O.
Adeyeye April 18, 2000)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

April 18, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 20, 1999

Case Number: VSO-0309

This Opinion concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as the “individual”)
to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” A
Department of Energy Operations Office (DOE Operations Office) suspended the individual’s access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored. As set forth in the Opinion, I recommend that the individual’s security clearance not be restored.

I. Background

The individual is employed by a contractor at a DOE facility, and held an access authorization. The DOE
suspended the individual’s access authorization as a result of derogatory information that was not resolved
during a personnel security interview. That information is set forth in the Notification Letter, and is
summarized below.

The Notification Letter states that the derogatory information regarding the individual falls within 10
C.F.R. § 710.8(j). The DOE Operations Office invokes Criterion J, on the basis of information that the
individual has been or is a user of alcohol habitually to excess, or has been diagnosed by a board-certified
psychiatrist, or other licensed physician or a licensed clinical psychologist as alcohol dependent or as
suffering from alcohol abuse. In this regard, the Notification Letter contends that the individual: (1)
acknowledged three alcohol-related arrests, two in the previous seven years; (2) continues to consume
alcohol; and (3) was diagnosed by a DOE consultant psychiatrist as suffering from alcohol abuse.

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a
hearing in this matter. 10 C.F.R. § 710.21(b). On October 22, 1999, I was appointed as Hearing Officer in
this case. After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a
hearing date. At the hearing, the DOE counsel called two witnesses, the DOE consultant-psychiatrist (DOE
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psychiatrist) and a DOE personnel security specialist. The individual testified and also elected to call his
supervisor, substance abuse therapist, psychologist, and two co- workers as witnesses. The transcript taken
at the hearing shall be hereinafter cited as “Tr.” Various documents that were submitted by the DOE
counsel and the individual during this proceeding constitute exhibits to the hearing transcript and shall be
cited as “Ex.”

II. Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). Although it is impossible
to predict with absolute certainty an individual’s future behavior, as the Hearing Officer, I am directed to
make a predictive assessment. There is a strong presumption against the granting or restoring of a security
clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the
national interest” standard for the granting of security clearances indicates “that security determinations
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should not be restored as I cannot conclude that such restoration would not endanger the common defense
and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings that I make in support of this determination are discussed below.

A. Findings of Fact

The facts in this case are uncontested. The individual has been employed by a DOE contractor for a
number of years in a job that required that he maintain a security clearance. Tr. at 172. The individual
received his clearance in 1981, and was arrested for Driving While Intoxicated (DWI) in 1982. Tab 5, Ex.
2 at 12. The individual pled guilty and attended a court-ordered DWI school, but did not participate in any
further treatment. Id. at 13-14. In June 1992, the individual was again arrested for DWI, and he promptly
reported the incident to DOE security. Tab 5, Ex. 2 at 9-10; Tab 4, Ex. 3. In July 1992, DOE security
conducted a Personnel Security Interview (PSI) with the individual. Tab 5, Ex. 2. The individual also met
with an EAP counselor for three sessions, and the counselor did not recommend any further treatment. Id.
at 24.

On May 22, 1998, police stopped the individual at a checkpoint in another state, and asked him to take a
sobriety test after smelling alcohol on his breath. Tab 5, Ex. 1 at 11 (PSI 1998). The individual had shared
a bottle of wine with his girlfriend 30 minutes prior to being stopped by the police. PSI 1998 at 13-15, 32.
He failed four field sobriety tests and was arrested for Driving Under The Influence (equivalent to DWI in
his home state). PSI 1998 at 10-12. The individual notified DOE Security promptly of his arrest. Tab 4,
Ex. 1. He met with an EAP counselor, and signed a Recovery Agreement on July 23, 1998 that mandated
six months of random alcohol tests and one year of abstinence from alcohol. Tab 3, Ex. 1 at 5. Two
months later, the individual reported to his EAP counselor that he had consumed one or two beers on one
weekend. Tr. at 175-176. According to the individual, the counselor dismissed the incident, but advised
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him not to drink during the week or on Sunday, in view of the random alcohol tests. Tr. at 176. On August
11, 1998, DOE Personnel Security conducted a second Personnel Security Interview with the individual in
order to resolve the derogatory information. Tr. at 120-123; PSI 1998 at 1; Tab 5, Ex. 1. During the
interview, the individual agreed to be evaluated by a DOE psychiatrist. PSI 1998 at 43. At a court hearing
in November 1998, the individual pled guilty to a lesser charge of alcohol-related reckless driving, and
received a suspended sentence, a fine, and 12 months probation. Tab 3, Ex. 1 at 4. The terms of the
probation stated that the individual must not have any similar offense or operate a motor vehicle while
using an intoxicant. Tab 2, Ex. 8.

In April 1999, the DOE psychiatrist evaluated the individual, who admitted that he was still drinking and
driving. Tab 3, Ex. 1 at 8. The individual also tested negative for drugs and alcohol in blood and urine
tests. Id. at 7. At the conclusion of the interview, the psychiatrist determined that the individual fulfilled
two criteria for alcohol abuse and diagnosed the individual as an alcohol abuser. Id. at 8-9. The
psychiatrist opined that, given the individual’s denial and resistance to treatment in the past, the individual
would need to complete a 12-month outpatient program, such as the substance abuse counseling offered
through EAP or Alcoholics Anonymous (AA). Tab 3, Ex. 2. On August 17, 1999, the manager of the DOE
Operations Office suspended the individual’s access authorization. Tab 2, Ex. 3. On August 18, 1999, the
individual began to abstain from alcohol. Tr. at 183.

B. Evidence of Rehabilitation and Reformation

As evidence of his rehabilitation and reformation, the individual presented testimony from two mental
health professionals: (1) the counselor in charge of an outpatient substance abuse program that he
successfully completed in January 2000, and (2) a psychologist who had worked with the individual on
family issues from 1990 to 1998.

1. The Outpatient Program Counselor

In November 1999, the individual entered an outpatient program at the recommendation of an EAP
counselor, and completed 24 three-hour sessions in eight weeks. Tr. at 52. According to the outpatient
counselor, a very credible witness, the individual was an open, cooperative, and receptive group member.
Tr. at 54-58. The counselor testified that the individual “was not the typical client” because he was not
alcohol dependent, and she also was convinced that the individual was abstinent throughout the program.
Tr. at 54, 60. The individual also began to attend AA at her recommendation. Tr. at 68. According to the
counselor, the individual is in “early full remission,” he is in his first year of abstinence, and she believes
that the remission will continue. Tr. at 59, 60. She also testified that there was a low likelihood of relapse,
based on her observation that the individual did not experience any difficulties abstaining from alcohol.
Tr. at 65.

2. The Psychologist

The individual began to meet with the psychologist in January 2000 for assistance with issues surrounding
the suspension. Tr. at 13. Initially, the psychologist expressed reservations during the hearing about the
DOE psychiatrist’s diagnosis of alcohol abuse, explaining that he would have performed more thorough
testing of the individual prior to rendering this diagnosis. Tr. at 16-17. The psychologist testified that it
appears that the individual is attempting to reform or rehabilitate and that the individual “was certainly
well on his way in early remission to achieve complete sobriety.” Tr. at 17-21, 27. However, the
psychologist had never talked to the EAP counselor or the outpatient program counselor. Tr. at 18. In
addition, after reviewing the definition of alcohol abuse in the DSM-IV during the hearing, the
psychologist agreed that the individual “clearly has had a problem with alcohol abuse.” Tr. at 26. Further,
after reviewing the EAP Recovery Agreement, he admitted that the individual had breached the agreement
by drinking two months after signing the document. Tr. at 30-31. Finally, the psychologist testified that
breach of the EAP agreement and breach of the terms of the probation “may be” compelling evidence to
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show that six months of abstinence is not sufficient for the individual to prove rehabilitation and
reformation. Tr. at 32, 34.

C. The Individual’s Challenge to the Accuracy of the Record

During the course of this proceeding, the individual challenged the accuracy of the record. DOE Counsel
and the Hearing Officer consented to a postponement of the hearing so that the individual could submit
corrections and clarifications to DOE counsel. Tr. at 136-139. DOE counsel then had the DOE psychiatrist
review the corrections and reconsider his diagnosis. Tab 3, Ex. 2. The diagnosis did not change; in fact, the
psychiatrist successfully used the letter to demonstrate the high level of the individual’s denial. Tr. at 136-
139.

The individual and his supervisor submitted a document in December 1999 that was intended to correct
alleged “discrepancies and inaccuracies that made [the individual’s] offense seem more than it really was.”
Individual’s Ex. 1 at 2. The document begins with a glowing characterization of the individual’s work
habits and relationships. The record is clear that the individual has been an exemplary employee--
trustworthy, willing to work long hours, and never showing any signs of intoxication. Id. Two of the
individual’s colleagues also testified very credibly and sincerely on his behalf that they had never seen him
drink alcohol to excess, nor had they seen any sign of an alcohol problem. Tr. at 71-82; 82-89. However,
the supervisor’s testimony that the individual is sober and reliable on the job, although credible, does not
overcome the security concerns in this case. Tr. at 33-34. Personnel Security Hearing, Case No. VSO-
0121, 26 DOE ¶ 82,775 (1997). Excessive alcohol consumption off the job still raises a security concern
that the individual may say or do something under the influence of alcohol that violates security
regulations. Personnel Security Hearing, Case No. VSO-0106, 26 DOE ¶ 82,767 (1997).

After carefully reviewing the “corrections” and the entire record in this case, I find that the “correction”
letter provides further evidence of the individual’s denial concerning his alcohol problem. Tab 3, Ex. 2.
The letter contains a list of relatively minor (and sometimes inaccurate) items that purport to correct the
record. Id. Three examples follow. First, the letter alleges that because the third arrest was reduced from
DWI to alcohol-related reckless driving, the psychiatrist’s evaluation (three DWIs) is incorrect, and the
individual does not meet the criteria for alcohol abuse. Id. at 3. However, Criterion A3 for alcohol abuse
in the DSM-IV is “recurrent substance-related legal problems.” Tab 3, Ex. 1 at 8. Thus, the lesser charge
also qualifies. Second, the letter states that during the third arrest, the police were “trying to get [the
individual] to fail and were giving him progressively more difficult [sobriety] tests.” Tab 3, Ex. 2 at 2.
There is no evidence that all four tests were unfair. Moreover, this comment does not demonstrate the
sense of personal responsibility that the DOE psychiatrist maintains is required for rehabilitation and
reformation from alcohol abuse. Tr. at 134-136, 150. See also Personnel Security Hearing, Case No.
VSO-0130, 26 DOE ¶ 82,779 at 85,709 (1997); reversed, 26 DOE ¶ 83,017, reversed (OSA Jan. 7, 1998)
(DOE psychiatrist testimony about importance of personal responsibility to rehabilitation). Third, the
supervisor writes that the individual “indicates that he drinks in moderation and drives only with legal
blood alcohol levels. The recovery agreement . . . does not dictate that [the individual] does not drink, but
that he not abuse alcohol.” Tab 3, Ex. 2 at 3. That statement is not true. The EAP Recovery Agreement,
signed in July 1998, required the individual to abide by the contract terms, which include abstinence from
alcohol, until July 1999. Tab 3, Ex. 3; Tab 3, Ex. 1. The evaluation took place in April 1999. Tab 3, Ex. 1.
Therefore, I conclude that the individual’s letter of December 1999 supports the DOE psychiatrist’s
conclusion that the individual was in denial about his alcohol problem.

D. Testimony of the DOE Psychiatrist

At the hearing, the DOE psychiatrist testified that he was very impressed with the testimony of the
individual’s counselor, that he highly respected her professional judgment, and he agreed that the
individual is “well on his way” to reformation.(1) Tr. at 143-146. He also testified that the individual’s
alcohol problem was not severe, and that denial had decreased since the April 1999 evaluation.(2) Tr. at
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134. Nonetheless, his final conclusion was the same--that the individual has not shown adequate evidence
of reformation and rehabilitation, which in this case would require at least one year of abstinence, along
with a weekly substance abuse program and sessions with a therapist. Tr. at 141- 142, 149. In addition,
the psychiatrist testified that the individual had a medium risk of relapse due to a “huge amount of
external motivators.” Tr. at 146. The psychiatrist gave four reasons for reaching his conclusion. Tr. at 134-
136. First, the individual had a high level of denial during the psychiatric evaluation in April 1999. Tr. at
134. According to the psychiatrist, denial interferes with rehabilitation because a person who cannot admit
a problem will not attempt to rectify the problem. Id. Second, the individual broke two written agreements
related to his alcohol use. The EAP Recovery Agreement called for 12 months of abstinence, and the
individual began drinking two months after the program began. Tr. at 175-176. The individual’s
November 1998 probation agreement called for him to avoid a repeat of the same or similar offense, and
banned the use of intoxicants in a motor vehicle for the next year. Tab 2, Ex. 8. However, the individual
continued to drink even when he knew that he would be driving later. Tr. at 194. Third, despite
increasingly severe sanctions and warnings, the individual did not seek treatment or stop drinking until
DOE suspended his clearance. Tr. at 145. Finally, the psychiatrist found that the denial was still evident in
December 1999 when the individual submitted a “disconcerting” letter purporting to correct inaccuracies
in the record. Tr. at 136. See discussion in Section II.C.

E. The Individual Has Not Presented Adequate Evidence of Reformation or
Rehabilitation

I found the testimony of the outpatient program counselor to be credible, and I accept her diagnosis that
the individual is in early full remission. I am also impressed with the rigorous treatment program that the
individual has designed for himself. There is no evidence that he has had a relapse, he continues to attend
AA meetings, and he meets with private therapists. This voluntary action and his dedication clearly
deserves recognition and praise. His testimony seemed sincere, and he has an unblemished work record.
Based on the record before me, I am convinced that the individual has abstained from alcohol since
August 1999 (seven months of abstinence at the time of the hearing), and that his level of denial has
decreased since December 1999 when the “correction letter” was written.

Notwithstanding this mitigating evidence, I find that the individual cannot be considered rehabilitated or
reformed from his use of alcohol at this time.(3) Despite the rigor of his treatment program, it is not
sufficient to resolve DOE’s security concerns. After a review of the entire record, I find the conclusions of
the DOE psychiatrist valid. Even though the DOE psychiatrist found many positive things to say about the
individual’s progress, he was still concerned with the level of the individual’s denial and how that denial
could interfere with the treatment program. Tr. at 134-140. I also find that the individual’s history of
breaking agreements relating to his alcohol use has raised some questions about his personal commitment
to abstinence. Thus, at this stage in the individual’s rehabilitation, with seven months of abstinence, a
medium risk of relapse, evidence of denial, and a history of breaking agreements related to alcohol use, I
cannot find that the individual is rehabilitated or reformed. See Personnel Security Hearing, Case No.
VSO-0130, 26 DOE ¶ 82,779 (1997), reversed, 26 DOE ¶ 83,017 (1997), reversed (OSA Jan. 7, 1998)
(despite recommendation of 12-month abstinence to alleviate security concerns, hearing officer
recommended that clearance be restored after six months of abstinence based on updated psychiatric
diagnosis of remission, low probability of relapse, and absence of denial).

III. Conclusion

As explained in this Opinion, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8
(j) in suspending the individual’s access authorization. The individual has failed to present adequate
mitigating factors or circumstances to erode the factual basis for these findings or otherwise alleviate the
legitimate security concerns of the DOE Operations Office. In view of these criteria and the record before
me, I cannot find that restoring the individual’s access authorization would not endanger the common
defense and security and would be consistent with the national interest. Accordingly, I find that the
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individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28 (a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28 (b). The address
where submissions must be sent for the purpose of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U. S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Valerie Vance Adeyeye

Hearing Officer

Office of Hearings and Appeals

Date: April 18, 2000

(1)It is important to note that the psychiatrist testified that were the individual to continue with his current
treatment program, maintain 12 months of abstinence, and have negative lab and liver tests, the individual
would have a better prognosis at that time, and the psychiatrist’s evaluation might then change. Tr. at 147.

(2)According to the DOE psychiatrist, “alcohol abuse kind of expires after 12 months. It is not a diagnosis
that stays with you forever. . . [W]hen the conditions go away the diagnosis is not there.” Tr. at 140.

(3)DOE Counsel asked whether the individual could be afforded the opportunity to bring forth additional
evidence of ongoing rehabilitation and reformation. Tr. at 200. This office has, in the past, permitted an
individual a reasonable amount of time to supplement the record. See e.g., Personnel Security Hearing,
Case No. VSO-0258, 27 DOE ¶ 80,206 (1999), affirmed (OSA Aug. 12, 1999) (individual with 11 months
of abstinence was permitted to supplement the record to prove 12 months of abstinence). However, I must
be mindful of the delay to closure of a proceeding that can result from allowing several months for an
individual to supplement the record. See Personnel Security Review, Case No. VSA-0014, 25 DOE ¶
83,002 at 86,511 (1995), affirmed (OSA Sept. 15, 1995).
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April 27, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 28, 1999

Case Number: VSO-0312

This Opinion considers the continued eligibility of XXXXXXXX (the individual) to hold a level "Q"
access authorization under the regulations set forth in 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." The individual is
employed by the Department of Energy (DOE). DOE suspended the individual’s access authorization
based on information that he had used illegal drugs in violation of a DOE Drug Certification. It is my
opinion that the individual's access authorization should be restored.

PROCEDURAL BACKGROUND

On October 4, 1999, pursuant to 10 C.F.R. 710.8(l), DOE suspended the individual’s “Q” access
authorization based on the individual’s admission that he had used marijuana from 1995 to 1996, violated
a DOE drug certification and received a citation for possession of marijuana on April 4, 1996. The
individual requested a Hearing regarding his eligibility for an access authorization, and a Hearing was held
before the undersigned Hearing Officer. At the Hearing, DOE presented the testimony of a DOE security
specialist. The individual testified on his own behalf, and presented the testimony of an employee
assistance program (EAP) counselor and a physician who is the director of a substance abuse program.

FINDINGS OF FACT

After considering the entire record of this proceeding, including the pre-hearing stipulations filed by the
parties on December 23, 1999, I make the following findings of facts:

A. The Factual Evidence

In 1989, DOE required the individual to sign a drug certification before he was granted a “Q” access
authorization. Stipulations No. 6 and 8.(1)
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In 1990, the individual's father was diagnosed with colon cancer. Although his parents lived in a distant
city, the individual was a critical part of father’s support system and an active care-giver. In 1995, the
individual’s father became bedridden. The individual took every opportunity to visit his parents and help
his mother to care for his father. With the help of a hospice organization, the family was able to care for
the individual’s father at home. The individual’s father passed away in December of 1995. Stipulation No.
16.

The individual was very depressed during this period, and he admits that the depression impaired his
judgment.(2) The individual testified that, because his judgment was impaired, he violated the drug
certification by using marijuana between November of 1995 and April of 1996.(3) Stipulation No. 17;
Transcript of Hearing (Transcript) at 79.

In April of 1996, while on personal business in Ohio, the individual was “pulled over” for a traffic
violation, and the police discovered that the individual had a small amount of marijuana in his possession.
The police officers gave the individual a “citation” for Possession of Marijuana. The individual admits
that, at the time that he received this citation, he was under the influence of the drug. Although the
individual was not arrested for this offense, he was fined $150. Stipulation No. 19. After he received this
citation, the individual stopped using marijuana. Individual’s Exhibit 1. (4)

Realizing that his life was spiraling downward, on May 6, 1996, the individual consulted an employee
assistance program (EAP) counselor for “help with a marijuana problem.” Individual’s Exhibits 1, 2 and 3.
Based on her interview with the individual, the EAP counselor stated that the individual appeared to be
suffering from major depression superimposed on dysthymia. Individual’s Exhibit 2. The EAP counselor
noted that the individual “appears overwhelmed by stresses in his life.” Transcript at 120. She referred the
individual for medical and psychiatric examinations, and also suggested that the individual should be
evaluated by a drug program. Individual’s Exhibit 2 and 3.

On May 9, 1996, the individual went to see his primary care physician. According to the medical records,
the primary care physician diagnosed the individual as suffering from “depression,” and prescribed Prozac.
Stipulation No. 24. The primary care physician suggested that the individual exercise for thirty minutes a
day, referred him for a mental health evaluation, and instructed the individual to return in four weeks.
Individual’s Exhibit No. 5.

On May 17, 1996, the individual returned to see the EAP counselor. The individual told the EAP
counselor that his primary care physician had prescribed Prozac and referred him to a mental health clinic.
The EAP counselor encouraged the individual to follow the doctor’s guidance, and also told him that he
would benefit from a 12-step program. After this visit, the EAP counselor noted that the “case was
closed.” Individual’s Exhibit 3.

The individual never returned to see his primary care physician, nor did he obtain any additional
counseling or participate in a twelve-step program. Transcript at 83-86. The individual continued to take
Prozac until November of 1996 when he could no longer refill the prescription.(5)

The individual testified that he recovered from his depression in November of 1996. Stipulation No. 25.
Since that time, the individual has received performance awards, time- off awards and a special
recognition from the manager of the local operations office. Transcript at 100-105. In March of 1999,
during a routine re-investigation of his security clearance, the individual told a DOE personnel specialist
that he had violated the drug certification by using marijuana on numerous occasions in 1995 and 1996,
and that he had received a citation for possession of marijuana in Ohio. Based on this information, DOE
suspended the individual’s clearance.

B. The Expert Testimony

1. The Personnel Security Specialist
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At the Hearing, DOE presented the testimony of a personnel security specialist. The personnel security
specialist stated that the individual had broken his promise to DOE that he would not buy or use illegal
drugs. The personnel security specialist also testified that DOE automatically suspends the access
authorization of an individual who has violated a drug certification because the individual is no longer
considered to be trustworthy, and is considered to be at an increased risk for blackmail. The personnel
security specialist also testified that she was particularly concerned about the individual’s conduct in this
case because of his history of illegal drug use and providing false information to DOE,(6) as well as his
failure to report the citation he received for possession of marijuana before he was re- investigated for a
clearance. Moreover, the personnel security specialist indicated that the individual was still attempting to
keep his past use of illegal drugs a secret. Transcript at 32- 53.

2. The Doctor who Directs the Substance Abuse Program

The individual presented the expert testimony of a doctor who is the director of a substance abuse
program. The doctor testified that the individual became depressed because of his father’s illness:

I think he was really caught off guard by this situation with his father. I think this was a new situation for
him to be depressed. I think it was very crippling, very painful. And part of his problem is his father didn’t
die right away. Part of the problem is he had to watch this go on and on and on, and that probably kept
him from being able to work through it, too.

Transcript at 172.

The doctor testified that this depression impaired the individual’s judgment and caused him to use illegal
drugs in violation of the drug certification. Transcript at 162. The doctor explained that depression often
causes severe impairment:

An individual gets depressed enough, their ability to function at home, at work, as a parent, can be
severely impaired. . . Most people that are severely depressed are critically impaired. They make bad
decisions, they can’t balance their checkbooks, they can’t think clearly, they can’t focus on tasks, they’re
irritable. . . .

Transcript at 162.

The doctor stated that the individual’s depression had caused him to “basically lose sight of the security
regulations that he had to follow.” Transcript at 162. The doctor explained that, when he was depressed,
the individual was not acting as he would under normal circumstances:

This is a smart man. He would not use marijuana lightly. He would not make a decision to use marijuana
and risk everything that he has spent his life trying to acquire. The only reason he would do that would be
if he was in so much emotional pain that he was desperate. And under those conditions, the only thing you
think of is relief of that pain. Your job, your family, your career, etc. takes a second place. And because he
had a history of having used marijuana in the past, he knew what it would do. He knew it was a quick and
easy fix. It’s not a decision he would make under normal circumstances.

Transcript at 163.

The doctor also testified that the individual had recovered from his depression, and that he was doing fine.
The doctor stated that there was no evidence that the individual was suffering from a mood disorder before
his father became ill, and that the individual was not currently suffering from a condition that would
warrant psychotropic medications, therapy or counseling. Transcript at 170-175.

The doctor explained that depression is often relieved by an antidepressant, and that the individual was
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able to heal because he had stopped using marijuana, had started to use Prozac, and was able to stop being
a caretaker and complete the process of mourning the loss of his father. The doctor stated that because he
is no longer depressed, the individual no longer felt that he needed to use marijuana. Although the doctor
stated that the individual may become depressed again, the doctor believes that it is extremely unlikely that
the individual will ever use illegal drugs again because the individual is now aware of an appropriate
treatment for depression. Id. (7)

III. ANALYSIS

The regulations state that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). To restore the individual’s security
clearance, I must find that restoring this access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. See 10 C.F.R. § 710.27(d). In making a
determination here, I will consider the relevant factors and circumstances connected with the individual's
conduct. These factors, which are set forth at 10 C.F.R. § 710.7(c), include "the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the voluntariness of participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; [and] the likelihood of continuation or recurrence. . . ."

I find that, as a result of his father’s long illness, the individual’s judgment was impaired and he violated a
drug certification. Accordingly, I find that DOE acted properly when it suspended the individual’s access
authorization.

However, notwithstanding his past untrustworthy conduct, I find that the individual’s access authorization
should be restored. An access authorization that has been suspended under Criterion L may only be
restored if a Hearing Officer determines that the individual is trustworthy. Here, I find that the individual
is trustworthy. I am convinced that the individual is a responsible and highly moral person. For several
years, the individual cared for his father who was suffering from a terminal illness. Even though it
involved great personal sacrifice, the individual acted in a highly responsible and compassionate manner
and enabled his father to remain at home after he became bedridden.

Moreover, I also find that the individual’s judgment is sound and that it is highly unlikely that he will use
illegal drugs in the future. The doctor who directs the substance abuse clinic testified that the individual
was depressed as a result of his father’s illness, and that the depression impaired the individual’s judgment
and caused him to use illegal drugs in violation of a drug certification.(8) The doctor testified that the
individual had recovered from his depression, and that the individual is no longer impaired. The doctor
also testified that it is extremely unlikely that the individual will ever use illegal drugs again because the
individual is aware of an appropriate treatment for depression. I have no basis for rejecting the doctor’s
opinion. See Lewis v. WMATA, 19 F. 3rd 677 (D.C.Cir. 1994)(Court requires expert testimony when
information is beyond ken of lay person); Brock v. Merrell Dow Pharmaceuticals,Inc., 874 F. 2d 307 (5th
Cir. 1989) (Defendant entitled to JNOV because plaintiff failed to present adequate expert testimony on
matter that required expert testimony). Accordingly, I find that the individual is a responsible person, and
that his judgment is no longer impaired. As such, I find that the security concerns raised by the individual’s
use of illegal drugs in violation of a drug certification have been mitigated, and that the individual's access
authorization should be restored. See Personnel Security Hearing, Case No VSO-0128, 26 DOE ¶ 82,784
(1997).

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
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within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues. All submissions must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, SW, Washington, D.C. 20585-0107. In addition, a party must send a copy of
each of its submissions to the other party.

Linda Lazarus

Hearing Officer

Office of Hearings and Appeals

Date: April 27, 2000

(1)DOE required the individual to sign a drug certification because, in the past, he had used illegal drugs
and had provided false information to the agency. DOE did not suspend the individual’s access
authorization because he had provided false information to the agency. Stipulation No. 2.

(2)DOE has stipulated that the individual was suffering from major depression (dysthymia) during this
period. Stipulation No. 23. DOE has also stipulated that depression is a “medical disorder that may be
caused by many things including family history and genetics, other general medical illnesses, certain
medicines, drugs or alcohol, other psychiatric conditions, or certain life conditions such as extreme grief
or stress.” Stipulation No. 27.

(3)DOE has stipulated that an individual who is depressed will have at least three of the following
symptoms:

Feeling slowed down or unable to sit still
Feeling worthless or guilty
Increase or decrease in appetite or weight
Thoughts of death or suicide
Problems concentrating, thinking, remembering, or making decisions
Trouble sleeping or sleeping too much
Loss of energy or feeling tired all the time .

Stipulation No. 28.

(4)DOE has stipulated that the individual does not need to be rehabilitated from his use of illegal drugs.
Stipulation No. 26.

(5)The individual continues to exercise regularly. Transcript at 86.

(6)DOE did not suspend the individual’s security clearance because he provided false information to the
agency, or had used illegal drugs. See Section 710.8.

(7)Moreover, DOE has stipulated that the individual does not need to be rehabilitated from using illegal
drugs.

(8)I also find that the individual’s depression, and consequent lack of judgment, was the reason that he
delayed reporting the citation he received for possession of marijuana to DOE security.
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February 25, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: November 2, 1999

Case Number: VSO-0313

This Opinion concerns the eligibility of XXXXXXXX (hereinafter referred to as "the Individual") to retain
a level “Q” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The
Department of Energy's Albuquerque Operations Office (DOE) suspended the Individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be restored. For the
reasons stated below, it is my opinion that the Individual's access authorization should be restored.

I. BACKGROUND

The events leading to the present proceeding began when the Individual underwent a routine re-
investigation of his eligibility to maintain a DOE Access Authorization. During this re-investigation, the
Individual admitted he had recently used marijuana on one occasion. Because the Individual had
previously signed a DOE Drug Certification promising to refrain from the illegal use of drugs, his access
authorization was suspended and an administrative review proceeding was initiated. See 10 C.F.R. § 710.9.
The DOE then issued a letter notifying the Individual that information the DOE possessed created a
substantial doubt concerning his continued eligibility for access authorization (the Notification Letter). The
Notification Letter specifies one area of derogatory information described in 10 C.F.R. § 710.8(l).
Specifically, the Notification Letter charges that the Individual has “engaged in unusual conduct or is
subject to circumstances which tend to show that [he] is not honest, reliable, or trustworthy; or which
furnishes reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which
may cause [him] to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). The
Individual filed a request for a hearing. This request was forwarded to the Office of Hearings and Appeals
(OHA) and I was appointed as Hearing Officer.

At the hearing, the DOE presented two witnesses: the DOE Personnel Security Specialist and the
Individual's supervisor. The Individual called 7 witnesses and testified on his own behalf. The record of
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this proceeding was closed on January 25, 2000, when OHA received a copy of the transcript of the
hearing. See Transcript of Hearing, Case No. VSO-0313 (hereinafter cited as “Tr.”).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that the access authorization decision “is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § § 710.7(c), 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility
for an access authorization. 10 C.F.R. § 710.9(a). The individual must then resolve that question by
convincing the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). In the present
case, the Individual has convinced me that restoring his security clearance would not endanger the
common defense and would be clearly in the national interest.

III. FINDINGS OF LAW AND FACT

The Individual candidly admitted a history of illegal drug use prior to his employment with a DOE
contractor. According to the Individual, his drug use began while he was attending college and continued
during graduate school. When the Individual initially applied for his DOE access authorization, he
informed DOE security officials of his prior experience with illegal drugs. The Individual eventually
signed a DOE Drug Certification providing written assurance that he would refrain from using or
becoming involved in any way with illegal drugs while holding a DOE access authorization and was then
granted a DOE Access Authorization. The Individual was eventually required to undergo a routine re-
investigation of his eligibility to maintain a DOE Access Authorization. During this reinvestigation, the
Individual was asked if he had used any illegal drugs during the past 7 years. The Individual answered in
the affirmative. Specifically, the Individual indicted that he had smoked marijuana on one occasion in
September 1997.

Illegal drug use raises serious security concerns because it may reflect an inability to safeguard classified
information and special nuclear material. Involvement with illegal drugs exhibits an unacceptable and
disturbing disregard for laws prohibiting their use. Such disregard for the law raises concerns that the
Individual may similarly disregard other laws, including those which protect classified information and
special nuclear materials. See Personnel Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 at
85,602 (1997) (citing Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,512
(1995)). It is important to note that avoiding illegal drug use is itself a requirement of both the DOE's
safety and security regulations. Moreover, the use of illegal drugs (and the disrespect for law and authority
that such use suggests) exhibits a lapse in judgment and maturity. Finally, we note that involvement with
illegal drugs may render the user susceptible to blackmail or coercion.
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Standing alone, a single incidence of marijuana use would not lead me to recommend against restoration
of the Individual's access authorization. However, the DOE’s security concerns under Criterion L are based
largely upon the Individual's use of marijuana despite his promise, contained in his 1994 Drug
Certification, that he would not use illegal drugs. Consequently, I find that DOE properly invoked
Criterion L in suspending the Individual's clearance. The Individual's failure to honor his Drug
Certification, and his violation of DOE's and his employer's drug policies, raise important security
concerns. The DOE security program is based on trust. If an employee breaks a written promise to the
DOE, that trust is violated. It was precisely because of the Individual's prior illegal drug use that he was
asked in 1994 to sign a Drug Certification, promising that he would never again use illegal drugs while
employed in a position requiring an access authorization. He clearly violated this promise when he used
marijuana in 1997. He therefore risked his career and access authorization, violated DOE safety and
security regulations, and put himself, his fellow employees and the national security at risk.

Violation of the DOE Drug Certification presents serious security concerns. Personnel Security Hearing,
Case No. VSO-0208, 27 DOE ¶ 82, 774 at 85,655 (1998). Not only does it bring into question the
Individual’s judgment and trustworthiness, but it raises concerns about the possibility of future drug use.
However, in the present case, I find that the Individual has presented sufficient evidence to resolve the
serious concerns about his judgment, honesty and potential for future drug use.

My impression of the Individual, formed at the hearing, is that he is an extremely intelligent, competent,
enthusiastic and dedicated worker. It is clear that he recognizes the seriousness and the significance of his
actions and is sincerely committed to avoiding future drug use. Moreover, the Individual obviously
regrets, and fully appreciates the significance of, his violation of the DOE Drug Certification. Most
importantly, I am convinced that the Individual is a particularly honest and responsible person and that his
violation of a DOE Drug Certification was an isolated occurrence that is highly unlikely to recur.

As an initial matter, I note that the record contains a great deal of evidence indicating that the Individual’s
use of marijuana in 1997 was both an isolated occurrence and out of character for the Individual. Two
mental health professionals testified that they were convinced that the Individual’s use was an isolated
occurrence. The first of these professionals to testify was a physician specializing in addiction medicine
(the addiction specialist). The addiction specialist testified that he had evaluated the Individual for
substance use, abuse and addiction. Tr. at 55. This evaluation consisted of a general medical history,
including his personal history, surgical history, family history, social history, and substance use history.
Id. The addiction specialist conducted a medical examination of the Individual and administered two
screening tools to the Individual, the Drug Abuse Screening Test (DAST) and the Alcohol Use
Identification Test (AUIT). Tr. at 55-56. The addiction specialist referred the Individual for a further
screening test, the Substance Abuse Subtle Screening Inventory (SASSI). Tr. at 56. The addiction
specialist also subjected the Individual to periodic random drug tests. Id. None of the tests indicated that
the Individual had any problem with drugs or alcohol. Tr. at 56-58. Moreover, the addiction specialist
testified that, in his professional opinion, the Individual did not have any problems with drugs or alcohol.
The addiction specialist further testified that "with regards to medical probability, [the Individual] will not
use substances in the future that are illegal and not prescribed." Tr. at 64.

The addiction specialist also testified that he was of the opinion that the Individual was honest and
forthright with him. Tr. at 59-60. This opinion was based upon the SASSI results and the addiction
specialist’s clinical impressions of the Individual. The addiction specialist testified that the SASSI has the
ability to detect whether its subjects are being truthful in their responses to the test questions. Tr. at 57.
The Individual's SASSI Report indicted that he responded without significant defensiveness or
minimization. Tr. at 58.

The other mental health professional who testified at the hearing was a certified clinical mental health
counselor with the Individual’s Employee Assistance Program (the EAP counselor). The EAP counselor
was of similar mind to the addiction specialist. The EAP counselor testified that he had been counseling
the Individual on a continuing basis. During this time, the EAP counselor referred the Individual to a

file:///cases/security/vso0208.htm


Case No. VSO-0313, 27 DOE ¶ 82,835 (H.O. Fine February 25, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0313.htm[11/29/2012 1:35:12 PM]

clinical psychologist who administered two tests to the Individual including the Minnesota Multi-phasic
Personality Inventory (the MMPI). According to the EAP counselor, this testing indicated that the
Individual "was honest, straightforward, that he didn't try to make himself look overly virtuous or, you
know, terribly bad, that he was pretty direct and straightforward in answering it." Tr. at 125. The EAP
counselor also indicated that his impression of the Individual, who had attended 10 counseling sessions
with him, was of integrity and dependability. Tr. at 131. Moreover, both the test results and the clinical
impression of the EAP counselor indicated that the Individual does not use or abuse illegal drugs. Finally,
the EAP counselor testified that he would have no concerns if the Individual were to maintain a security
clearance. Tr. at 136.

I am also impressed by the judgment exercised by the Individual in facing up to the consequences of his
breach of his drug certification. His testimony indicated that right after he smoked marijuana he began to
feel remorse. Instead of actively concealing his behavior, however, he admitted his marijuana use to DOE
Security officials during his 1999 re-investigation. The Individual did not minimize or rationalize his
illegal drug use. Instead, he recognized that he had made a serious error and is willing to be held
accountable for it. The Individual’s willingness to admit his errors is consistent with the manner in which
the Individual usually conducts himself. Tr. at 43. In addition, his supervisor testified that the Individual
exercises good judgment. Tr. at 46-47.

I am convinced that the Individual is particularly honest and trustworthy. The best example of the
Individual's trustworthiness was his honesty during the re-investigation when the Individual candidly
admitted that he had used marijuana, even though he knew that it was unlikely that DOE would detect this
illegal drug use without his admission. Moreover, both mental health professionals testified that they were
firmly convinced that the Individual was particularly honest and candid. Every witness, including those
called by the DOE, characterized the Individual as straightforward, open and/or honest. Tr. at 34, 36, 43,
47, 125, 131, 146, 156, 161, 171, 177, and 183-84. Several witnesses testified that the Individual was
particularly dependable and responsible. Tr. at 149, 156, 171.

Finally, I am firmly convinced that the Individual’s drug use is highly unlikely to recur. As discussed
above, both mental health professionals who testified at the Individual’s hearing reached this conclusion.
Moreover, four character witnesses, each of whom knew the Individual well, testified that illegal drug use
is not part of the Individual’s lifestyle. Tr. at 143, 159, 170.

In considering the serious security concerns raised by the Individual’s violation of his DOE drug
certification, I must take into account that his self-reporting of his illegal drug use was an act of moral
courage and integrity. If it were not for his candor, it is highly unlikely that DOE Security officials would
have ever become aware of his transgression. Yet, the Individual admitted his use rather than lie to the
DOE.

Although the security concerns raised by a violation of a DOE drug certification are particularly serious in
nature, I find that they have been satisfactorily resolved by the evidence in the record of this proceeding. I
am not alone in this impression. At the conclusion of the Individual’s hearing, the DOE Counsel stated:

I’ve been doing these cases for about 15 years, and I take security extremely seriously, and,
quite frankly, the concerns that the Department of Energy has raised against [the Individual]
are, I believe, one of the harder ones to overcome, but I have been impressed with the way
he’s presented his case and his credibility and, quite frankly, I believe a favorable
recommendation in this case might be appropriate.

Tr. at 187.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has presented evidence that warrants
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restoration of his access authorization. Since the Individual has resolved the DOE’s allegations under
Criteria L, I conclude that the Individual has demonstrated that restoring his security clearance would not
endanger the common defense and would be clearly consistent with the national interest. Therefore, it is
my opinion that the Individual's access authorization should be restored.

The regulations set forth at 10 C.F.R.§ 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: February 25, 2000
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 11, 1998

Case Number: VSO-0315

This Opinion concerns the eligibility of XXXXXXXXXXXXX (hereinafter referred to as "the individual")
to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

For several years, the individual has been employed by a Department of Energy (DOE) contractor in a job
that requires that he maintain a security clearance. In accordance with DOE security policy, the individual
notified the local Security Office in the spring of 1999 that he had recently been arrested for Driving
Under the Influence of Alcohol (DUI). Because this information raised security concerns, the local
Security Office conducted a reinvestigation of the individual to determine whether his access authorization
should be maintained. As a part of this reinvestigation, a DOE Personnel Security Specialist interviewed
the individual shortly after he reported the DUI. Based on information given by the individual during this
Personnel Security Interview (PSI), the local Security Office referred the individual to a board-certified
psychiatrist (hereinafter referred to as “the DOE psychiatrist”), for an agency-sponsored psychiatric
evaluation. The DOE psychiatrist interviewed the individual and provided a written evaluation to the
Security Office.

After reviewing the results of this investigation, the Director of the local Security Office determined that
derogatory information existed which cast into doubt the individual’s suitability for continued access
authorization. In the fall of 1999, the Director informed the individual of this determination in a letter
which set forth in detail the DOE’s security concerns and the reasons for those concerns. I will hereinafter
refer to this letter as the Notification Letter. The Notification Letter also informed the individual that he
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his
continued eligibility for access authorization.

The individual requested a hearing on this matter. The Manager forwarded the individual’s request to the
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Office of Hearings and Appeals and I was appointed the Hearing Officer. The hearing was convened near
the individual’s job site. Five witnesses testified at the hearing. A Personnel Security Specialist and the
DOE psychiatrist testified for the DOE. Testifying for the individual were two of his co-workers and the
individual himself.

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession
of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraphs (f), (h) and (j) of the criteria for eligibility for access to classified
matter or special nuclear material set forth at 10 C.F.R. § 710 et seq. For purposes of clarity, I will first set
forth the DOE’s security concerns under paragraphs (h) and (j). Paragraph (h) defines as derogatory any
information indicating that the individual has “[a]n illness or mental condition of a nature which, in the
opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist,
causes, or may cause, a significant defect in judgment or reliability.” Paragraph (j) refers to information
that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a
board-certified psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.”

The Notification Letter states that the individual was diagnosed by the DOE psychiatrist as suffering from
alcohol abuse and that this constitutes an illness or mental condition which, in the opinion of that
psychiatrist, causes or may cause a significant defect in the individual’s judgement and reliability. In
support of these conclusions, the Letter cites the DOE psychiatrist’s findings that the individual meets the
criteria for alcohol abuse set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth
Edition (DSM-IV), and that there is no evidence of rehabilitation or reformation. The Letter goes on to
state that during the individual’s PSI, he admitted to the following alcohol-related arrests or incidents: a
May 1999 DUI, a February 1998 DWI, a January 1993 DUI(2), a December 1979 arrest for Public
Intoxication, Speeding and Running a Red Light, and a 1992 incident during which the individual almost
drowned in a pool after drinking two to four beers.

The Notification Letter also sets forth the DOE’s concerns under paragraph (f). Those concerns relate to
the DOE’s claim that the individual “has deliberately misrepresented, falsified, or omitted significant
information from a Questionnaire for National Security Positions (QNSP).” According to the Letter, on a
QNSP dated September 3, 1998, the individual failed to mention a DUI arrest and in-patient alcohol
treatment in 1993 (3) and a 1979 arrest for Public Intoxication, Running a Red Light, and Speeding.

III. Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c).

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA-0078, 25 DOE ¶
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83,016 (1996) (affirmed by OSA, 1996). A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
produce evidence sufficient to convince the DOE that restoring his access authorization “would not
endanger the common defense and security and would be clearly consistent with the national interest.” 10
C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511
(1995) (affirmed by OSA, 1996), and cases cited therein. After careful consideration of the factors
mentioned above and of all the evidence in the record in this proceeding, I find that the individual has
failed to make this showing, and that his clearance should therefore not be restored.

As an initial matter, I find that the record in this proceeding amply supports the DOE’s conclusions that
security concerns exist with respect to paragraphs (f), (h) and (j) of the criteria for eligibility for access to
classified matter or special nuclear material. It is uncontroverted that the individual omitted information
concerning his 1983 DUI and 1979 Public Intoxication arrests from the QNSP. Furthermore, he was
examined by the board-certified DOE psychiatrist, who concluded that the individual suffers from alcohol
abuse, and that this condition causes or could cause a significant defect in his judgement and reliability.
DOE psychiatrist’s evaluation at 8-9.

For the most part, the individual does not dispute the factual allegations set forth in the Notification Letter.
Instead, he contends that sufficient mitigating factors exist to indicate that restoring his clearance would
not endanger national security. Specifically, he contends that he omitted the 1983 DUI arrest and the 1979
Public Intoxication arrest from the QNSP because he believed that he was only required to list such
incidents that occurred within 10 years of the date of the QNSP. Regarding the DOE’s security concerns
under paragraphs (h) and (j), the individual states that he has stopped drinking and has received treatment
for his alcohol abuse.

In response to the DOE’s allegations under paragraph (f), the individual testified that the instructions
accompanying the QNSP led him to believe that he only had to provide information concerning his
alcohol-related arrests for the previous ten years, and that each of the arrests that he failed to disclose
occurred more than ten years prior to the date of the QNSP. Tr. at 22, 66. The individual further stated that
the omission of this information was not intended to deceive, since, during previous background
investigations conducted by the Office of Personnel Management and the Department of Defense, he had
disclosed all of the arrests in question. Tr. at 66.

In attempting to mitigate the DOE’s concerns under paragraphs (h) and (j), the individual contends that the
DOE psychiatrist’s diagnosis was based in part on incorrect data. Specifically, he cites the incorrect dates
given for his 1983 DUI arrest and subsequent alcohol treatment, and the psychiatrist’s statements in his
report to the DOE that the individual has had six alcohol-related arrests or incidents within a 20 year
period. DOE psychiatrist’s evaluation at 3-4, 8, 10. The individual stated at the hearing that there have only
been five such events. Tr. at 10. (4)

Nevertheless, the individual admitted during the hearing that he has suffered from alcohol abuse, and that
after his May 1999 DUI, he sought and received counseling from a clinical psychologist. Tr. at 45-59. He
stated that these meetings took place on a weekly basis during the first month, and then on a biweekly
basis for an additional two months. Tr. at 54, 76. During these sessions, the individual testified, they
discussed “my life, my past use of alcohol, how it affected me and what I intend to do about it . . . .” Tr. at
76. The individual added that after three months, he and the psychologist agreed that he did not need to
continue the counseling sessions because “I wasn’t drinking, . . . “ and “[i]t wasn’t really going much
farther after three months of seeing her as far as alcohol abuse [was] concerned.” Tr. at 57, 77. In
September 1999, the individual said, he began attending “open speaker” meetings at Alcoholics
Anonymous (AA) every other week. Tr. at 49, 74. At these meetings, a single speaker discusses the effect
that alcohol has had on his life, and what he has done to address his problems. The individual testified that
this differs from closed meetings, where each attendee personally participates in implementing the AA’s
12 step program. He added that he did not feel that he could honestly participate in these meetings because
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to do so, he would have to say that he was alcohol dependent, when he did not believe this to be the case.
Tr. at 50, 74- 75. He said that he finds the open speaker meetings to be “helpful,” Tr. at 74, and that he
intends to refrain completely from the use of alcohol. Tr. at 72. The individual indicated that his last use
of alcohol occurred during a 1999 Christmas party, when he had one beer. Id.

The individual also presented the testimony of two co-workers. These witnesses testified that the
individual was an excellent employee, and exhibited no defect in his judgement or reliability. On cross-
examination, however, these witnesses admitted that their contact with the individual away from the job
site was limited. Tr. at 109-123.

After reviewing this testimony and all of the other evidence in the record, it is clear that the individual
realizes that he suffers from alcohol abuse, and has taken some measures to address that problem. There is
also substantial evidence that the individual has performed his job capably and has demonstrated sound
judgement and reliability in work-related areas. However, for the reasons that follow, I conclude that the
DOE’s security concerns under paragraphs (f), (h) and (j) remain unresolved.

As an initial matter, the unequivocal wording of question number 23(d) of the QNSP is inconsistent with
the individual’s claim that believed that he was only required to provide information for the preceding ten
years, and therefore did not intentionally misrepresent, falsify, or omit significant information with the
meaning of paragraph (f) . That question asks: “Have you ever been charged with or convicted of any
offense(s) related to alcohol or drugs?” (Emphasis added.) Moreover, the accompanying instructions do
not direct that answers to this question be limited to the preceding 10 years. The “Supplemental
Instructions for the Access Authorization Packet Submission” states, in pertinent part, as follows: “SF86
Questionnaire for National Security Positions (QNSP) . . . Applicants for ?Q’ Access Authorization -
Information must be provided for the most recent ten (10) years for questions 9, 10 . . . ,11, 12, 17d., 21,
22, 23e & f, 24a & c, 25, 27a, b, c, &d, 28a, and 29.” (Emphasis added.) In support of his contention that
the omission of the 1979 Public Intoxication arrest and the 1983 DUI arrest from his answer to 23(d)
resulted from a misunderstanding of the question and was not meant to deceive, the individual correctly
points out that during prior investigations conducted by other federal agencies, he disclosed these arrests.
Consequently, if I was to consider this omission in isolation from the remainder of the record in this
proceeding, I might attribute it to inattention or carelessness, and not to an attempt to mislead. However,
the occurrence of other incidents of omission or misrepresentation discussed below undermines the
individual’s contention that the omission of these arrests was inadvertent, and leads me to believe that the
individual has been less than totally honest in this matter.

During the individual’s PSI, he disclosed that he had used marijuana on three occasions during the years
1979 and 1980. PSI at 5-6. However, when the DOE psychiatrist evaluated the individual and inquired into
his past usage of illegal drugs, the individual did not mention marijuana, stating only that in 1983 he took
a pill that someone had given him that might have been acid or an amphetamine. DOE psychiatrist’s
evaluation at 6. When asked at the hearing to explain this discrepancy, the individual said “. . . if I didn’t
mention marijuana, it’s because I wasn’t thinking of it as a drug, even though it is. I don’t know why I
didn’t mention it if I didn’t. . . . When I said ?illegal drugs’ in my mind, I was thinking like chemical
stuff.” Tr. at 70.

I do not find this explanation to be credible. Two months prior to the evaluation, during the PSI, the DOE
Personnel Security Specialist asked the individual to “tell me which illegal drugs you have used?” The
individual responded that “I experimented with marijuana . . . maybe three times my entire life” in “. . .
probably ?79, ?80.” PSI at 5-6. Moreover, in 1996, the individual was involved in a physical altercation
with his ex-wife when he “found a bag of marijuana in her purse one morning . . . and I flushed it down
the toilet and threw her purse away because I didn’t want that purse in my vehicle coming on to the
[military] base. And she balled up her fists and hit me in the face . . . .” PSI at 45. The individual’s
apparent concern that marijuana residue might be detected in his ex-wife’s purse by military authorities on
the base, along with his extensive training in law enforcement and security, Tr. at 79-80, lead me to
believe that the individual was, and is, acutely aware that marijuana is an illegal drug. I therefore believe
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that the individual was attempting to minimize his past substance abuse in order to obtain a more favorable
diagnosis from the DOE psychiatrist.

This conclusion is supported by another inconsistency between information that the individual provided
during the psychiatric evaluation, and information that he provided in the PSI. The DOE psychiatrist asked
him “how much he drank when he was arrested the last time [May 1999]. He answered, ?I had four beers
and three Jello shots.’ (5) I asked him what his [blood alcohol content] was. He told me ?0.12 and 0.13.’ I
told him that on page 61 in the PSI he said that it was .15 and .16. He told me that he didn’t say that
because it was .12 and .13.” DOE psychiatrist’s evaluation at 5. At the hearing the individual explained
that he erroneously gave the DOE psychiatrist his blood alcohol content readings from an earlier alcohol-
related arrest. Tr. at 24. Given the unsupported nature of this assertion and the other incidents of omission
or misrepresentation in the record, I accord it little weight. For these reasons, I find that the individual has
failed to adequately address the DOE’s security concerns under paragraph (f).

I am similarly unconvinced by the individual’s efforts to mitigate the DOE’s security concerns under
paragraphs (h) and (j). As previously stated, those concerns are that the individual has been diagnosed as
suffering from alcohol abuse, and that this constitutes an illness or mental condition which causes, or may
cause, a significant defect in his judgement or reliability. First, it is evident from the DOE psychiatrist’s
testimony at the hearing that his diagnosis was not significantly affected by the erroneous data concerning
the individual’s prior alcohol-related arrests. The psychiatrist based his diagnosis on the criteria for
substance abuse set forth in the DSM-IV. Tr. at 93. Specifically, he found that the individual met the
following two criteria:

* * *

(2) recurrent [within a 12 month period] substance use in situations in which it is physically hazardous
(e.g. driving an automobile or operating a machine when impaired by substance use)

(3) recurrent [within 12 months] substance related legal problems (e.g., arrests for substance-related
disorderly conduct)

DSM-IV. The psychologist testified that the individual had two alcohol-related arrests within a 15 month
period (the February 1998 DWI and the May 1999 DUI). He further noted that the DSM-IV was not
intended to be applied mechanistically, but was instead to be used in conjunction with the exercise of a
trained clinician’s judgment. Tr. at 93. He added that he thought the 15 month interval between arrests was

close enough to 12 months that, in my professional opinion, he met those criteria. . . . I say that because he
had what I thought [were] six alcohol-related arrests or incidents. He’s corrected me by saying that he
believes it’s five alcohol-related arrests or incidents. It doesn’t matter to me if it’s five or six, that’s way
more than there should be. So given that as a background, I had no problem saying 15 months is close
enough to 12 months that he meets the criteria for substance abuse, alcohol.

Tr. at 93-94. He further indicated that, after hearing all of the individual’s testimony, including the
corrected dates of his arrests, he continues to stand by the findings in his evaluation. Tr. at 103.

The DOE psychiatrist also testified as to what would constitute adequate evidence of rehabilitation or
reformation by the individual. He stated that, given the number of alcohol-related arrests that the
individual has had over the last 20 years, he would require documented attendance at either “an active AA
meeting at least once a week for a minimum of a hundred hours . . . over the last 12 months,” or “350
hours in a professionally led alcohol treatment program.” If, on the other hand, the individual continued to
drink, he would need “a five year period without showing any alcohol-related problems.” Tr. at 98. He
concluded that the individual has not met either of these criteria, and has therefore failed to demonstrate
sufficient rehabilitation or reformation. Tr. at 95.

I find the DOE psychiatrist’s testimony, which is mostly unrebutted, to be persuasive, and I agree that the
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individual has failed to produce adequate evidence of rehabilitation or reformation. Specifically, I
conclude that the individual has not demonstrated a sufficient commitment to abstinence, or that he can
avoid future legal problems if he continues to drink.

I am not at all confident that the individual’s current practice of attending “open speaker” AA meetings on
a bi-weekly basis is sufficient to help ensure the individual’s future abstinence. According to the DOE
psychiatrist, the individual needs the more active and personal participation of the closed meetings. “I just
don’t think that there is any evidence of which I’m aware that going to these open meetings has any effect
on . . . later alcohol problems,” he testified, “and there is quite good evidence that voluntary attendance at
AA correlates best with an absence of alcohol problems and that means going to the active meetings.” Tr.
at 96. The individual’s uncertain commitment to abstinence is also attested to by his ingestion of an
alcoholic beverage on at least one occasion, i.e., at a December 1999 Christmas party, despite his stated
intention during the psychiatric evaluation to refrain completely from future alcohol use. DOE
psychiatrist’s evaluation at 5. (6) I therefore think it unlikely that the individual will remain abstinent in the
absence of an intensified and sustained commitment to treatment.

Furthermore, the individual’s two alcohol-related arrests within the last two years, and five arrests or
incidents in all, strongly suggest that the individual’s judgment and reliability are significantly impaired by
the use of alcohol. That these problems have persisted despite his having undergone inpatient alcohol
treatment on at least two previous occasions attests to the intractability of the individual’s alcohol abuse
problem. I therefore concur with the DOE psychiatrist’s opinion that if the individual continues to drink,
he would have to go five years without an alcohol-related legal problem in order to demonstrate
reformation from his alcohol abuse. For these reasons, I conclude that the individual has failed to
successfully mitigate the DOE’s security concerns under paragraphs (h) and (j).

IV. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R.§710.8(f), 710.8(h) and
710.8(j) in suspending the individual's access authorization. I further find that the arguments advanced by
the individual in his defense do not adequately mitigate the DOE’s security concerns. Based on the record
in this proceeding, I am unable to conclude that restoring the individual’s access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, I find that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: March 22, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.
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(2) The individual contends, and the DOE counsel agrees, that the DUI and the alcohol treatment listed in
the Notification Letter as having occurred in 1993 actually took place in 1983.

(3)Although prospective clearance holders must disclose alcohol-related arrests regardless of when they
occurred, the QNSP only inquires as to alcohol and other mental health related treatment occurring within
the past 7 years. Since this alcohol treatment actually took place in 1983, the individual’s omission of it
from his QNSP does not raise security concerns. See footnote 2, supra. See also 1998 QNSP, questions 21
and 25.

(4)The DOE counsel did not contest this claim at the hearing, and it appears that the DOE psychiatrist
incorrectly listed alcohol-related arrests for the individual in both 1993 and 1983.

(5)A “Jello shot” is a small cube of flavored gelatin that is made using an alcoholic beverage. Tr. at 42.

(6)The record also indicates that the individual probably used alcoholic beverages on another occasion
subsequent to foreswearing the use of alcohol. One of the individual’s former co- workers testified that he
and the individual had two drinks at a local bar during the summer of 1999, “approximately July or
August,” later adding that “it might have been May.” Tr. at 112-113. However, the individual informed the
DOE psychiatrist during the July 1999 evaluation that he took his last drink on May 5, 1999, shortly before
his last DUI arrest. Therefore, unless the individual had drinks with the co-worker during the first four
days of May 1999, the individual ingested alcohol in a bar after stating that he would not drink again, and
after specifically saying that he would avoid drinking in bars. PSI at 90-91.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

May 11, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:November 29, 1999

Case Number: VSO-0318

This Opinion concerns the eligibility of XXXXXXXX (the individual) to retain an access authorization
under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled
"Criteria for Access to Classified Matter or Special Nuclear Material."(1) A DOE Office suspended the
individual’s access authorization under the provisions of Part 710. This opinion considers whether, on the
basis of the evidence and testimony presented in this proceeding, the individual’s access authorization
should be restored. As explained below, I recommend against restoring the individual’s access
authorization at this time.

I. Background

For more than 20 years, the individual has been employed by a DOE contractor in a position that requires
him to maintain a security clearance. In 1997, the individual revealed during a routine background
reinvestigation that he had consulted with several mental health professionals over an extended period of
time to address a number of matters, including some issues relating to his sexual behavior. The DOE
conducted a Personnel Security Interview (PSI) with the individual in 1997 (1997 PSI) to address these
issues. The individual subsequently granted permission to the DOE to review his medical records but due
to circumstances beyond the individual’s control, the DOE never received the records until 1999. In light
of the passage of time, the DOE conducted a second PSI in 1999 (1999 PSI) to determine what, if
anything, had changed since the 1997 PSI. The 1999 PSI failed to resolve security concerns about several
issues. Accordingly, the DOE referred the individual for a psychiatric evaluation by a DOE consultant-
psychiatrist who conducted an examination of the individual. On the basis of the evaluation, the DOE
consultant-psychiatrist opined that the individual has an illness or mental condition, Paraphilia Not
Otherwise Specified (NOS), which causes or may cause a significant defect in his judgment and
reliability.(2)

Soon thereafter, the DOE issued a Notification Letter to the individual that identified the individual’s
mental health and his sexual behavior as derogatory information that cast doubt about his continued
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eligibility for a security clearance. According to the DOE, the derogatory information at issue falls within
the purview of 10 C.F.R. § 710.8(h) and (l) (Criteria H and L, respectively).(3)

The individual responded to the Notification Letter by filing a request for a hearing. The DOE transmitted
the individual's hearing request to the Office of Hearings and Appeals (OHA) Director, who appointed me
as Hearing Officer in this case. I convened a 10-hour hearing in this matter within the time frame
prescribed by the regulations governing the administrative review process. See 10 C.F.R. § 710.25(g). At
the hearing, the DOE called three witnesses: two DOE personnel security specialists and the DOE
consultant-psychiatrist. The individual offered his own testimony and that of four other witnesses: a board-
certified forensic psychiatrist, a mental health counselor/marriage and family therapist, and two former co-
workers, one of whom regularly attends Alcoholics Anonymous (AA) with the individual. On April 11,
2000, I received the hearing transcript (Tr.) at which time I closed the record in this case. See 10 C.F.R. §
710.27(e).

II. Findings of Fact

The individual has an extensive history of visiting prostitutes, massage parlors and other establishments to
obtain a variety of sexual services. From 1971 to 1978, the individual regularly solicited prostitutes one to
four times each month. Tr. at 136, 148. In 1977, the individual was arrested for soliciting an undercover
police officer. Ex. I at 130-31; Tr. at 249. In October 1978, the individual married his first wife. After ten
months of marriage, the individual began soliciting prostitutes from the street, using escort services, and
frequenting establishments such as massage/lotion parlors and body painting studios. Ex. I at 136-40; Tr.
at 138, 247-48. According to the individual, he continuously engaged in these activities one to four times a
month for seven years while married to his first wife. (4) Id. at 248-49. The individual reports that after his
first wife found a receipt from a massage parlor and confronted him, he refrained from obtaining
commercial sex for a two-year period, 1986 to 1988. During this same time period, the individual began
attending two support groups, Sex and Love Addicts Anonymous (SLAA) and Sexaholics Anonymous
(SA). Ex. I at 145-58. In 1988, the individual separated from his first wife. For the next two years, the
individual resumed contact with massage parlor attendants and, to a lesser extent, prostitutes one to four
times a month. Ex. 3 at 3. The individual claims that he sometimes abstained from obtaining commercial
sex for periods ranging from 60 to 90 days during this two-year period. (5) Tr. at 253.

In 1991, the individual married his second wife. Ex. 3 at 3. Until he separated from his second wife in
1995, the individual claims he did not engage in any extramarital sexual activities for a four-year period.
Id. The individual resumed regularly using the services of massage parlors from 1995 to 1997 and reports
that he last used the services of a prostitute sometime in 1997. He claims he has visited massage parlors
only three times since the 1997 PSI, with his last visit occurring approximately six months after the 1999
PSI in June 1999.

The record reflects that the individual has sought and received services from several mental health
professionals in the last 15 years. From 1985 to 1986, the individual sought counseling on his own
initiative for anger management and low-level depression. Ex. I at 78-99; Ex. J at 4. From 1988 to 1992,
the individual periodically saw a licensed social worker for marital, communication, anger, and child-
rearing issues. Ex. N, Ex. I at 82. In 1992, the individual was referred to a psychiatrist after he began
experiencing homicidal ideations towards his first wife in the wake of a bitter child- custody dispute. Exs.
G, H, I at 82 and N. In 1995, his employer referred the individual after a security incident to its Employee
Assistance Program (EAP) where a counselor diagnosed him with Dysthymia (chronically depressed
mood disorder). Ex. H. In 1995, the individual joined AA to address issues relating to his alcohol usage.
That same year, the individual sought help from the EAP for alcohol issues, suicidal ideations, and his
divorce. In 1997, the individual visited a mental health counselor/marriage and family therapist (mental
health counselor) for a “mental health checkup.” Tr. at 102. The individual has seen the mental health
counselor periodically from 1997 until the present time. Of note is the Treatment Plan the mental health
counselor created for the individual in January 1998 in which she listed the following diagnoses derived
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from the fourth revised edition of the American Psychiatric Association’s Diagnostic and Statistical
Manual of Mental Disorders (DSM-IV):

Impulse Control Disorder NOS (sexual acting out)
Major Depressive Disorder, Recurrent, In Partial Remission (severe without psychotic features)
Alcohol Dependence (sustained full remission)

Ex. D.

III. Legal Standards

A DOE administrative proceeding under 10 C.F.R. Part 710 is authorized when derogatory information
leaves unresolved questions about an individual’s eligibility for access authorization. A hearing is “for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization.”
10 C.F.R. § 710.21(b)(6). The individual must come forward with evidence to convince the DOE that
restoring his access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case
No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. This
standard implies that there is a strong presumption against the granting or restoring of a security clearance.
See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest”
standard for the granting of security clearances indicates “that security determinations should err, if they
must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong
presumption against the issuance of a security clearance).

The applicable DOE regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual's access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct, to include
knowledgeable participation; the frequency and recency of his conduct; the age and maturity at the time of
the conduct; the voluntariness of his participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

After due deliberation, it is my opinion that the individual’s access authorization should not be restored. I
cannot find that a restoration would not endanger the common defense and security and would be clearly
consistent with the national interest. 10 C.F.R. § 710.27(a). The specific findings I make to support my
conclusion are set forth below.

IV. Analysis

A. Criterion H

In invoking Criterion H, the DOE relied on the opinion of a board-certified psychiatrist who found that the
individual is suffering from Paraphilia NOS, a condition that causes or may cause a significant defect in
the individual’s judgment and reliability. According to one of the personnel security specialists who
testified at the hearing, such a mental condition raises serious questions about whether the individual can
be relied on to safeguard classified information. Tr. at 182.
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Prior to the hearing, the individual obtained a psychiatric evaluation from a board-certified forensic
psychiatrist (Forensic Psychiatrist) who had interviewed the individual for approximately two hours. Ex.
3.(6) Based upon that evaluation, the Forensic Psychiatrist issued a report in which he concluded that the
individual does not meet the diagnostic criteria for Paraphilia set forth in the DSM-IV.

Thus, the record presents conflicting psychiatric opinions by two highly credentialed board-certified
psychiatrists as to whether the individual suffers from Paraphilia NOS. I consider below the merits of each
of the psychiatrist’s respective positions, as well as that of the mental health counselor who has treated the
individual irregularly over the last three years. First, however, to better understand the divergent
viewpoints of the mental health professionals in this case, it is instructive to set forth the relevant portions
of the DSM-IV at issue in this case.

As defined in the DSM-IV, the essential features of a Paraphilia are recurrent, intense sexually arousing
fantasies, sexual urges, or behaviors generally involving 1) nonhuman objects, 2) the suffering or
humiliation of oneself or one’s partner, or 3) children or other nonconsenting persons, that occur over a
period of at least six months (Criterion A). The behavior, sexual urges, or fantasies must also, according to
the DSM-IV, cause clinically significant distress or impairment in a person’s social, occupational, or other
important areas of functioning (Criterion B). The DSM-IV differentiates paraphilias into categories such as
exhibitionism, fetishism, frotteurism, pediphilia, sexual masochism, sexual sadism, voyeurism and
transvestic fetishism. Finally, the DSM-IV recognizes a residual category of paraphilia, Paraphilia NOS,
which is defined as follows:

This category is included for coding Paraphilias that do not meet the criteria for any of the specific
categories. Examples include, but are not limited to, telephone scatologia (obscene phone calls),
necrophilia (corpses), partialism (exclusive focus on part of the body), zoophilia (animals), coprophilia
(feces), klismaphilia (enemas), and urophila (urine).

DSM-IV at Section 302.9.

1. The DOE Consultant-Psychiatrist’s Opinion

In the 20 years he has practiced psychiatry, the DOE consultant-psychiatrist has treated more than 500
persons with paraphilia, including 20-25 persons who have manifested the same behavioral characteristics
as the individual. Tr. at 51, 167; Ex. P. He has also authored many articles on the subject of paraphilia.
Exs. O and P.

According to the DOE consultant-psychiatrist, the individual meets Criterion A of the DSM-IV definition
of Paraphilia even though his behavior does not involve nonhuman objects, the suffering or humiliation of
one’s partner, or children or other consenting persons. The DOE consultant- psychiatrist points out that the
word “generally” precedes the three categories listed, and that all paraphilias do not fall within those three
categories. Moreover, he relates that approximately 70% of paraphiliacs fall within those three categories,
while 30% do not. Tr. at 69. In addition, the DOE consultant-psychiatrist explained at the hearing that the
DSM-IV is not a “cookbook”; there is some degree of judgment that is afforded informed trained
clinicians who evaluate patients in a clinical setting and render diagnoses. Id. at 74. The DOE consultant-
psychiatrist concluded that it is his professional judgment that the individual’s pattern over a 25-year
period of repeatedly soliciting prostitutes and obtaining sexual gratification from massage parlor
attendants, body painting studios, and other establishments meets Criterion A of the DSM-IV definition of
Paraphilia.

As for Criterion B, the DOE consultant-psychiatrist points out that the individual’s behavior has caused
him clinically significant distress in that it has interfered with important areas of his social functioning
such as his marriage, finances and job. In addition, the individual has continued this behavior despite the
distress it has caused in his life.
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At the hearing, the DOE consultant-psychiatrist summarized the main criteria of paraphilia as “engaging in
out-of-control paranormal sexual behavior in spite of it creating problems for the person.” Id. at 33. The
DOE consultant-psychiatrist analogized the behavior of a paraphiliac to someone who is substance
dependent yet continues to use the substance despite the adverse consequences it has for the person. Id.

In his Report, the DOE consultant-psychiatrist affixes the label, chrematistophilia, to the individual’s
paraphilia. Chrematistophilia is a term coined by John Money, Ph.D., a reputed authority on paraphilias, in
his book, Lovemaps: Clinical Concepts of Sexual/Erotic Health and Pathology, Paraphilia, and Gender
Transposition in Childhood, Adolescence, and Maturity. The term is defined by Dr. Money in the DOE
consultant-psychiatrist’s Report as “a paraphilia of the mercantile/venal type in which sexuoerotic arousal
and facilitation or attainment of orgasm are responsive to, and dependent upon being charged or forced to
pay, or being robbed by the sexual partner for sexual services.” Ex. C at 3. At the hearing, Counsel for the
individual questioned the DOE consultant- psychiatrist whether under Dr. Money’s definition of
chrematistophilia, it was necessary for the individual to have derived sexual satisfaction from the payment
process when he engaged in his sexual activity. Tr. at 78-82. The DOE consultant-psychiatrist admitted
that one could infer that requirement from Dr. Money’s use of the phrase, “dependent upon being charged
or forced to pay.” Tr. at 81. The DOE consultant-psychiatrist then testified, “I’m willing to say John
Money is wrong in using the word dependent,” noting further that he has raised this precise issue with Dr.
Money. Tr. at 79-84. The DOE consultant-psychiatrist then stated that he has his own definition of
chrematistophilia and it appears in a book chapter he coauthored in 2000. The DOE consultant-
psychiatrist’s definition of chrematistophilia is “sexual excitement by being charged or forced to pay, or
being robbed by the sexual partner for sexual services.” Ex. O at 488. The DOE consultant- psychiatrist
added, however, that it is not the exchange of money, per se, but the kind of sexual behavior that results
from the exchange of money that falls within the ambit of chrematistophilia. Tr. at 78.

After reviewing all the evidence, I am not convinced that the individual suffers from chrematisophilia. As
an initial matter, I am not willing to disregard the definition of chrematistophilia crafted by Dr. Money.
This is particularly true given that the DOE consultant- psychiatrist opined under oath that Dr. Money is
the “world expert on the subject of paraphilias.” Tr. at 32. Moreover, notwithstanding the DOE consultant-
psychiatrist’s testimony to the contrary, the definition that appears in his book chapter appears to suggest,
by its very terms, that the payment process is an integral part of the sexual pleasure a person derives from
participating in “paid-for- sex.” The individual’s testimony and that of his mental health counselor and
Forensic Psychiatrist leads me to conclude that the individual’s behavior does not meet Dr. Money’s
definition of chrematistophilia. It is clear to me from hearing testimony of these three people that it is not
the payment process that triggers the “sexuoerotic arousal and facilitation or attainment of orgasm” for the
individual; rather it is the sexual service being provided to the individual by prostitutes and others. For
example, the individual’s mental health counselor testified that the “it was not the exchange of money that
aroused the individual during his encounters with prostitutes or other establishments; it was the safety of
that detached relationship.” Id. at 128. The mental health counselor suggested further that the individual’s
use of prostitutes and peep shows was psychologically safe and uncomplicated interpersonally for him. Id
at 104. In addition, the Forensic Psychiatrist testified that “it’s the service where he gets the arousal, not
the payment process, or [being] forced to pay or any of those things, both in practice and in fantasy.” Id.
at 144. Finally, the individual testified that his motivation for engaging in the sexual behavior at issue was
pleasure and relief from stress. Id. at 250.

Notwithstanding my finding that the individual may not fall within the definition of chrematistophilia, I
find that the DOE consultant-psychiatrist’s diagnosis of Paraphilia NOS is not necessarily undermined.
The DOE consultant-psychiatrist testified at the hearing that he would still have diagnosed the individual
as suffering from Paraphilia NOS, even had Dr. Money not written the book in which he described 40
kinds of Paraphilias NOS, including chrematistophilia. Moreover, the DOE consultant-psychiatrist
remained in the hearing room to listen to the individual’s testimony and subsequently testified that he is
thoroughly convinced the individual has some kind of mental illness. Tr. at 292. The DOE consultant-
psychiatrist admitted at the hearing that the individual’s sexual behavior is not a perfect fit for the category
Paraphilia NOS. Nonetheless, he concluded that the individual’s behavioral pattern is a close enough fit
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that he feels comfortable with that diagnosis. Id. (7)

2. The Forensic Psychiatrist’s Opinion

The Forensic Psychiatrist who testified on the individual’s behalf is board-certified in psychiatry and
forensic psychiatry (8) and has treated approximately 50 paraphiliacs in his practice. Tr. at 134, 160. He
states that during the two-hour examination of the individual in March 2000, he collected information to
determine whether or not the individual “had a psychopathology or other psychiatric problem.” Tr. at 136.
At the hearing, the Forensic Psychiatrist testified that he found no evidence of psychosis, depression, or
clinical anxiety in the individual. Furthermore, he opined that there was “not enough evidence to diagnose
[the individual] with any kind of paraphilia, including Paraphilia NOS.” Id. at 146. According to the
Forensic Psychiatrist, the DSM-IV is meant to be interpreted strictly and specifically so as not to over
diagnose conditions. Id. In this regard, the Forensic Psychiatrist notes that the individual does not fall
within any of the categories mentioned under the Criterion A of the DSM-IV definition of Paraphilia, e.g.
behavior involving nonhuman objects, the suffering or humiliation of oneself or one’s partner, or children
or other nonconsenting adults. Id. at 143. It is the Forensic Psychiatrist’s opinion that the definition set
forth above is straightforward and by its own terms does not include visits to massage parlors or
prostitutes where the individual paid and received services “ranging from holding and conversation to
sexual intercourse.” Id., Ex. 3 at 5. In addition, the Forensic Psychiatrist pointed out that the individual’s
use of prostitutes and massage parlors was not the exclusive means he used to attain orgasm. Id. Finally,
the Forensic Psychiatrist emphasized that none of the many mental health professionals who either treated
or evaluated the individual over the last 15 years diagnosed him with a paraphiliac disorder. Id. All these
factors led the Forensic Psychiatrist to conclude that the individual does not suffer from Paraphilia NOS.
Tr. at 145.

The Forensic Psychiatrist’s opinion is not convincing for several reasons. First, contrary to the Forensic
Psychiatrist’s viewpoint, the definition of Paraphilia under Criterion A, by its own terms, does not contain
an exclusive list of paranormal or maladaptive behaviors. Criterion A states, in relevant part, that
Paraphilia involves recurrent, intense sexually arousing fantasies, sexual urges, or behaviors generally
involving three kinds of situations. The use of the word “generally” strongly suggests to me that there may
be other situations in which recurrent, intense sexually arousing fantasies, sexual urges or behaviors might
fall within the ambit of Criterion A. Also of importance is the DOE consultant-psychiatrist’s testimony
that 30% of the paraphiliacs do not fit within the three categories enumerated in Criterion A. Hence, from
a literal reading of Criterion A and a common sense standpoint, I find that the individual’s behavior is not
necessarily excluded from coverage under Criterion A.

As for the Forensic Psychiatrist’s position that the individual does not meet the definition of Criterion A
because his use of prostitutes and massage parlors was not the exclusive means of obtaining orgasm, I see
nothing in Criterion A that indicates the recurrent sexual behavior must be the exclusive sexual behavior in
which the individual engages. Further, I accorded much weight to the DOE consultant-psychiatrist’s
testimony that “most paraphiliacs obtain most of their sexual outlet not engaging in the paraphiliac
behavior, per se, especially if it’s either illegal or in some way jeopardizing their livelihood.” Tr. at 45.
Therefore, I find that Criterion A by its own terms does not interpose the element of exclusivity that the
Forensic Psychiatrist suggests, nor is the element of exclusivity grounded in evidence gathered by
psychiatrists practicing in a clinical setting.

Finally, I am not convinced by the Forensic Psychiatrist’s argument that because no other mental health
professionals have previously diagnosed the individual with paraphilia; therefore, he must not suffer from
a paraphilia. With the exception of a psychiatrist who saw the individual on one occasion in 1993 when the
individual was contemplating murdering his first wife, none of the other mental health professionals who
have evaluated or treated the individual to date appear from the record to have been board-certified
psychiatrists with experience treating paraphiliacs. In addition, while it is difficult to read the handwritten
notes of the mental health counselor who has treated the individual irregularly since 1997, I was struck by
several entries in the counselor’s progress notes. See Ex. D. In April 1997, the mental health counselor
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writes “Discussed sexual deviate problems; attends SLAA (sex and love addicts anonymous), struggling to
understand negative relations with women and attraction to prostitutes.” Id. On December 1, 1997, the
entry “disclosed sexual addictions” appears in the progress notes. Id. In January 1998, the mental health
counselor developed a treatment plan for the individual to address several problems, including one that she
codes as “Impulse Control Disorder (sexual acting out).” Id. The progress notes for that same month
indicate the individual’s “personal safety and health at risk,” “concern about STDs/AIDS,” and “flirting
with danger.” In February 1999, there is also an entry in the medical records indicating “sexual addiction
discussed.” Id. In addition, a licensed psychologist who saw the individual in 1995 noted that he discussed
“male sexuality issues” in addition to numerous other issues including the individual’s suicidal ideations,
marriage and child-rearing issues, anger control, and depression. Ex. F. That same entry indicates that
individual felt he had been drinking too much and viewing too much pornography. Id.

3. The Mental Health Counselor’s Opinion

The mental health counselor who has provided counseling and therapy to the individual since 1997 holds a
Master’s Degree in Behavioral Science and is a Licensed Professional Mental Health Counselor and
Marriage and Family Therapist in the State where the individual resides. Ex. 1. The mental health
counselor has counseled the individual 14 times since February 1997. Exs. D, 1. According to the record,
she began counseling the individual for his sexual issues in April 1997 and has held 10 sessions with him
regarding these issues. Tr. at 103; Ex. D.

At the hearing, the mental health counselor related that she believes the individual’s sexual behavior has
gotten progressively better since she began seeing him. Tr. at 107. The mental health counselor opined that
the individual does not have an addictive sexual behavior. Id.at 110. Rather, she views his behavior as an
outgrowth of anxiety. Id. She believes that the individual’s “sexual acting out” can be linked to major
stressors in the individual’s life and in his two marriages. Id. at119. The last time he visited a lotion parlor
in June 1999, for example, was linked to stress involving a disagreement with his girlfriend. Id. at 106.
When questioned whether she ever saw anything during the course of her counseling with the individual to
indicate he should be referred for treatment of paraphilia, the mental health counselor responded
negatively. Id. at 128. She added that with respect to Criterion A, most healthy adults have recurrent,
intense, sexually arousing fantasies, sexual urges, and behavior. Id. at 131. Therefore, she implies that
Criterion A must be further defined to avoid encompassing most of the population. Id.

The mental health counselor further opined that the odds of the individual reverting to his old behavior
“have been minimized.” Id. at 120. She cites the individual’s committed, intimate relationship with a
woman since 1996 as one reason for her opinion. Id. at 105. She notes also that his use of the 12-step
programs (AA, SA, and SLAA) are very beneficial to him. Id. at 112.

4. Finding Regarding the Individual’s Mental Health

It is my opinion that irrespective of the divergent views of the two board-certified psychiatrists and the
mental health counselor, the individual does have a “mental condition of a nature which . . . causes, or
may cause, a significant defect in judgement and reliability,” within the meaning of section 710.8(h).
While I find there is ample evidence to support the broad-based diagnosis of Paraphilia NOS, I am not
convinced I need to reach an affirmative finding on the specific diagnosis in this case. See Personnel
Security Hearing, Case No. VSO-0034, 25 DOE ¶ 82,768 (1995), aff’d (OSA 1995). Rather, I find
sufficient for this determination under section 710.8(h) that the DOE consultant- psychiatrist has
concluded the individual has some kind of mental illness and that the individual’s own mental health
counselor diagnosed him with a mental disorder, Impulse Control Disorder (sexual acting out).

In evaluating the evidence in this case, I considered that the DOE consultant-psychiatrist has evaluated
500 to 770 persons with paraphilia, 20-25 of whom presented with the same sexual pattern as the
individual, i.e., compulsively going to prostitutes despite it causing clinical distress in the person’s lives.
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Tr. at 167. I balanced the DOE consultant-psychiatrist’s expertise in treating paraphiliacs against the fact
that he only interviewed the individual for a one-hour period. I also considered the DOE consultant-
psychiatrist’s testimony that Paraphilia NOS is not “a perfect fit” for the individual’s mental illness, but it
is the closest fit for the individual’s problem. Tr. at 167.

As for the Forensic Psychiatrist, I was not convinced by his opposing expert testimony for the reasons set
forth in Section IV.A.2 above. At the hearing, I asked the Forensic Psychiatrist if he had discerned during
his evaluation of the individual whether the individual had any mental illness. Tr. at 161. The Forensic
Psychiatrist responded, “I . . . wasn’t asked to address it because [the individual’s counsel] specifically
wanted me to address this issue, presence or absence of paraphilia, . . . one of the things we learn in
forensic psychiatry is never answer questions you haven’t been asked.” Tr. at 161. When pressed further
about the issue, the Forensic Psychiatrist only offered that it is possible the individual might have an
adjustment disorder but he was not sure. Id. Although it did not affect my conclusion in this case, after
observing the Forensic Psychiatrist’s demeanor and noting the caution with which he responded to
questions, I questioned whether he could have offered more insights into the individual’s mental health
than he volunteered.

In the end, I was convinced from a careful review of the record that the individual suffers from a mental
illness that causes a significant judgment in his judgement and reliability. It is interesting to determine, but
not critical; and ultimately irrelevant whether that mental illness is Paraphilia NOS and/or Impulse Control
Disorder (sexual acting out) and/or Major Depressive Disorder, Recurrent, In Partial Remission.
Ultimately, the record suggests that the individual’s mental health problems are multifaceted and subject to
various and sundry diagnoses.

5. Finding With Respect to the Individual’s Judgment and Reliability Under Criterion H

The DOE consultant-psychiatrist affirmed at the hearing that the individual’s mental condition causes or
may cause a significant defect in his judgment and reliability. First, he explained that the individual’s
defect in judgment and reliability stems from his repeated involvement in illegal conduct in which he
constantly exposed himself to physical danger, and his financial irresponsibility.(9) Second, he related that
in deciding whether the individual’s defect was significant, he devised his own definition of the term since
the Part 710 regulations do not define it. Under his definition of “significant,” the DOE consultant-
psychiatrist looked at whether the defect would lead to, or has led to, behavior in which someone could
get, or got seriously hurt; or whether the defect leads to behavior that could directly affect national
security. Ex. C at 29-30; Tr. at 297-98.

According to the DOE consultant-psychiatrist, the individual’s defect in mental condition has not yet, nor
will it lead in the future to behavior in which someone will be seriously hurt. Id. While acknowledging that
the individual could have been robbed or killed by street prostitutes or contracted HIV or other sexually
transmitted diseases, the DOE consultant-psychiatrist nevertheless believes these risks alone are not
enough for him to opine that the individual’s defect in judgment and reliability is “significant.” Ex. C at
30.(10)

Regarding the issue whether the individual’s behavior could directly affect the national security, the DOE
consultant-psychiatrist consulted a personnel security specialist for her expert opinion. Id. The DOE
consultant-psychiatrist explained that he is not an expert in national security matters and not qualified to
opine about such matters. Id. After a DOE personnel security specialist expressed her opinion to the DOE
consultant-psychiatrist that the individual’s behavior is a security concern irrespective of any mental
illness the individual may have, the DOE consultant-psychiatrist decided the individual’s defect was
“significant” for purposes of Part 710.

The DOE consultant-psychiatrist, by crafting the definition of “significant” that he did, placed himself in
the untenable position of having to rely on a security expert to render a determination regarding the
importance of the individual’s defect in judgment and reliability. In my opinion, it would have been



Case No. VSO-0318, 27 DOE ¶ 82,848 (H.O. Augustyn May 11, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0318.htm[11/29/2012 1:35:14 PM]

preferable had the DOE consultant-psychiatrist been able to decide whether with individual’s defect was
significant on his own accord. However, I recognize the challenges posed by the Part 710 regulations for
medical professionals. It is as though medical professionals are called upon to render a legal opinion after
deciding the medical question of whether a person has a mental illness or condition that might affect his
judgment and reliability.

In the final analysis, while I might have reached the same conclusion based on a different rationale had the
regulations permitted me to do so, I am satisfied that the DOE consultant-psychiatrist had sufficient bases
to support his conclusion that the individual’s mental illness causes, or may cause, a significant defect in
his judgment and reliability.

6. Evaluation of Mitigating Factors

The individual testified that he has been working with his AA sponsor on his sexual issues since 1995 and
his mental health counselor since 1997. Id. at 260. In the individual’s opinion, the mental health counselor
has helped him quite a bit with the treatment of his sexual issues (she reviews his journal entries and
reading material with him). Id. at 105, 267-68. He also claims that he has lost “his desire to have outside
sexual activities of any illicit nature, whether it’s paid-for-sex, or some sort of affair, or a casual “one-
nighter” because of the severe consequences these activities are having on him. Id. at 266. The individual
also related that he no longer thinks it is morally appropriate to engage in commercial sex. Id. at 273.
Under questioning, the individual explained that his moral awakening was linked to his return to organized
religion. Id. at 289. The individual also testified that he is working with someone from SA on his sexual
issues, although he revealed that he no longer attends SA meetings. Id. at 286-87. Regarding his future
intentions, the individual testified he has an AA sponsor to whom he is accountable, he will continue with
his “journaling” activities, and will seek help from God. Id.

One of the individual’s former co-workers and fellow AA member testified that he sees the individual at
AA two to three times each week. He expressed his opinion that the individual is motivated in the 12-step
program and that AA can be used to combat any addictive behavior, including the individual’s sexual
issues. Id. at 240-45.

As for the mental health professionals’ opinions regarding the individual rehabilitative efforts and
prognosis, the mental health counselor testified that the individual’s behavior has gotten progressively
better, and that the odds of his reverting to his old behavior have been minimized. Id. at 107, 120. The
DOE consultant-psychiatrist opined that the individual’s risk of a relapse is 50% less with treatment for his
sexual issues. Id. at 292. He questions, however, whether AA is preferable to SA or SLAA. Id. He
believes that the individual is partially rehabilitated from his mental illness and that he will need two to
three years of abstinence to be considered fully rehabilitated. Id. at 294. He concluded that the individual’s
sexual behavior is a chronic problem for which he will need lifetime maintenance. Id.

Based on all the evidence in record of this case, I find that the individual has not mitigated the security
concerns connected with his mental illness. The individual’s mental illness, whether it is characterized as
Paraphilia NOS, Impulsive Control Disorder NOS (sexual acting out), or Major Depressive Disorder,
Recurrent, appears to have been present most of his adult life. By his own account, the individual has
repeatedly obtained commercial sex from a variety of sources, both legal and illegal, for 25 years. While
the individual explains some of his behavior as an outgrowth of stress related to the death of his parents,
two failed marriages, and other stressors in his life, I cannot find that his mental illness is linked to
“temporary” conditions that have been resolved. In fact, the illness seems more accurately characterized as
a chronic one based on the behavioral pattern in the record.

As for the individual’s rehabilitative efforts to date, I am unconvinced they are sufficient in duration or
intensity for me to conclude that his mental illness is no longer a security concern. The risk of a relapse is
far too high, in my opinion, to support a recommendation in favor of restoring the individual’s security
clearance. With regard to the counseling the individual has received from his mental health counselor, I
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note that he has attended only 10 therapy sessions in a three-year period. Given the frequency with which
the individual engaged in his illicit sexual activities, (11)I am surprised he did not desire more regular
therapy to address his compulsive behavior. Furthermore, I find it significant that the individual has no
fixed schedule for future visits with his mental health counselor; rather he intends to visit her when he
feels a need to discuss issues. In view of his previous failed attempts to address his sexual issues, the
potential lack of regular contact with a mental health professional causes me to have concerns whether he
will be successful in achieving complete rehabilitation.

While I applaud the individual’s attendance at AA, I like the DOE consultant-psychiatrist, question
whether he would be better served participating in a self-help program with others who have sex problems
like SA and SLAA. This is particularly true in view of the testimony of the former co- worker and AA
colleague who revealed that when he learned about the individual’s visits to prostitutes he told the
individual, “I thought it was probably a cost-effective way to get sex, if that’s what he was after, cheaper
than a movie, and so on and so forth.” Id. at 243. This is not the kind of comment I would expect from a
person trying to help someone combat a compulsion for obtaining commercial sex. Finally, I note that
there was expert psychiatric testimony in another administrative review hearing that it is difficult for a
person attending SA to mislead the group about that person’s efforts towards sexual sobriety because SA
members are “ruthless toward people who come and lie.” Personnel Security Hearing, VSO-0034, 25 DOE
¶ 82,768, n. 8 (1995) (affirmed by OSA, 1995). Assuming this statement is universally true for all SA
groups, it would appear that the individual might benefit more from the accountability to a SA group than
an AA group.

I am also not convinced that the individual will refrain from his sexual behavior during future periods of
stress in his life. It was most telling that his last visit in June 1999 to a massage parlor coincided with a
disagreement he had with his girlfriend. Also, the individual has tried to arrest his behavior many times in
the past without success. He reported that he attended SA and SLAA from 1986-88 and began attending
AA in 1995. It is clear that despite these past efforts, the individual was unable to control his behavior. To
be sure, the individual will need enormous willpower to continue his struggle with his sexual issues. He
has not convinced me, however, that he has either the willpower or a structure in place to help him foster
that willpower.

In the final analysis, the individual has not demonstrated to my satisfaction that he will not engage in the
offending behavior again. Therefore, at this time I find that the risk of a relapse for this individual is
simply too high for me to find he has mitigated the DOE’s Criterion H concerns.

B. Criterion L

Next, I am called upon to consider whether the circumstances presented in this case “tend to show that the
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual
may be subject to pressure, coercion, exploitation, or duress which may cause the individual to act
contrary to the best interests of national security.” 10 C.F.R. § 710.8(l).

There is no dispute that the individual engaged in illegal activity every time he solicited a prostitute over
the last 25 years. The record also suggests that the individual may have engaged in some illegal sex
activity with massage parlor attendants during various times in this period as well. Tr. at 274-75, Ex. I at
179. The individual also testified that he is aware from reading the newspapers that some massage and
lotion parlors in the city where he resides have been charged with violating the law. Tr. at 288.

The totality of the evidence in this case compels me to find that the DOE properly invoked Criterion L
because the individual’s past sexual conduct raises serious questions about his judgment, reliability, and
susceptibility to undue influence. The individual has regularly engaged in illegal criminal activity most of
his adult life. Until very recently, it appears he was unable to control his pattern of compulsive high-risk
sexual behavior. Moreover, the individual has exhibited exceedingly poor judgment as exemplified by his
decision to visit massage/lotion parlors after the DOE conducted the 1997 and 1999 PSIs. The individual
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knew or should have known after the 1997 PSI that the DOE had security concerns about his sexual
behavior. It is equally disturbing that the individual repeatedly engaged in illegal behavior with impunity
over a period of 20 years while holding a security clearance. Also, even though the individual was
attending two self-help groups for persons with sex problems, SA and SLAA, he consciously chose to
engage in behavior not condoned by those groups. Finally, even if I accept as true the individual’s
testimony that his most recent visits to massage/lotion parlors involved “talking and holding,” not sex, I
would have to conclude that the individual exercised extremely poor judgment in placing himself in
situations where he might be tempted to engage in the precise illegal behavior he is allegedly working to
avoid. The cumulative effect of the poor choices leads me to find unequivocally that his judgment and
reliability are highly questionable.

While the individual has been very open about his past sexual escapades to his co-workers (Tr. at 231,
239), his girlfriend (Id. at 266-67) and to his self-help groups (Id. at 112), he did admit at the hearing that
prior to his reinvestigation in 1997, he did not want the DOE to know about his sexual activities. Tr. at
276. His mental health counselor also revealed the individual has not told his two teen-age sons about his
sexual issues and that it would be very painful for them to find out. Id. at 112. The individual confirmed he
has not told his sons about his problems on the advice of his therapist. Id. at 270. The individual claims he
would tell the sons if someone were to attempt to blackmail him with the information.

In considering whether the individual has mitigated the security concerns under Criterion L, I accorded
great weight to the long-term nature of the individual’s paranormal sexual behavior. I also heavily
weighed the fact that the individual is not rehabilitated from the mental illness that apparently causes him
to engage in this behavior. In addition, the individual did not convince me on two important points: (1)
that he will not resort to the same sexual behavior when confronted with stress (see Section IV. 6 above),
and (2) that he will reveal his past transgressions to his sons if faced with blackmail. Regarding the second
point, the record reveals that the individual is devoted to his sons. He has worked a second job in order to
send them to an exclusive private school. Tr. at 228. In fact, he revealed that he reconsidered and rejected
killing his first wife and committing suicide in 1992 when he realized the devastating effect it would have
on his two sons. Ex. I at 84-85. I am concerned from the record that the individual might consider the
psychological well-being of his sons above that of national security if someone were to threaten to reveal
his extensive sexual transgressions to his sons.

Even if I were to conclude that the individual would readily divulge his past sexual behavior to his sons if
confronted by blackmail, there is still a security concern that if I recommend restoring the individual’s
access authorization, the individual might be subject to pressure in the future. Since the individual’s
clearance and job are in jeopardy, it is possible that the individual would be vulnerable to pressure from
someone who threatened to report future sexual conduct to the DOE. See Personnel Security Hearing,
Case No. VSO-0084, 26 DOE ¶ 82,754 (1996)(affirmed by OSA, 1996) (voyeurism and exhibitionism
remain viable future security concerns even when the person did not hide the facts surrounding his sexual
problems). The chance of this happening may be remote, but as the Personnel Security Specialist testified,
the risk of exploitation is certainly much greater for this individual than for a person without his mental
condition and his history of illegal sexual behavior. Tr. at 192.

In reaching my conclusion regarding Criterion L, I also considered the testimony at the hearing that the
individual has been diligent in handling classified information (Tr. at 229-30) and that he produced high
quality work (Tr. at 240). In addition, I considered the professional certifications and the three exemplary
performance appraisals the individual received for the years 1997 to 1999. Ex. 4. I noted, also, the
recognition awards, the team performance awards, and other job-related commendations that the individual
has received during his employment tenure. Exs. 5, 6, 7. This evidence suggests to me that the individual’s
mental illness and sexual behavior do not appear to have affected his ability to perform his job
responsibilities to date. The fact that this has not occurred in the past is no guarantee that it will not occur
in the future, however. See Personnel Security Hearing, Case No. VSO-0200, 27 DOE ¶ 82,770 (1998)
(affirmed by OSA, 1998) (fact that alcohol consumption has not affected job performance in the past does
not mean it will not affect it in the future).
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After considering the evidence in the record, it is my opinion that this individual’s access authorization
should not be restored because there is an unacceptably high degree of risk that he might be subject to
pressure, coercion, exploitation or duress.

V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R.§ 710.8(h) and (l) in
suspending the individual's access authorization. I further find that the arguments advanced by the
individual in his defense do not mitigate the security concerns accompanying those criteria. In view of
Criteria H and L, and the record before me, I cannot find that restoring the individual's access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, in my opinion, the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: May 11, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)The DOE consultant-psychiatrist also explored a number of other issues during his examination of the
individual. With regard to the individual’s past usage of alcohol, the DOE consultant-psychiatrist opined
that the individual has shown adequate evidence of rehabilitation from alcohol abuse. As for the
individual’s past outbursts of anger, the DOE consultant-psychiatrist concluded that the outbursts were not
attributable to an underlying mental illness such as Antisocial Personality Disorder, Borderline Personality
Disorder, or Intermittent Explosive Disorder. Finally, the DOE consultant-psychiatrist dismissed concerns
about possible depression in the individual, finding that any depression the individual is experiencing is
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probably related to an out-of-control paraphilia, financial difficulties and family problems. Ex. C at 27.

(3)Criterion H concerns information that a person “has an illness or mental condition . . . which, in the
opinion of a board-certified psychiatrist . . . causes, or may cause, a significant defect in judgment or
reliability.” 10 C.F.R. § 710.8(h). Criterion L relates, in relevant part, to information that a person has
“engaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of national security.” 10 C.F.R. § 710.8(l).

(4)The individual admitted during the 1997 PSI that he did not take any precautions during his sexual
encounters to prevent the contraction or transmission of sexually transmittable diseases. Ex. I at 173.

(5)The individual claims that these periods of so-called “abstinence” are evidence he was trying to change
his behavior. Tr. at 253. I note, however, that the individual’s own psychiatrist opined that the individual
used massage parlors less during the time period in question because he was able to obtain sexual liaisons
through dating. Ex. 3.

(6)At the time of his evaluation, the Forensic Psychiatrist had reviewed numerous documents relating to
the individual, including the following: the DOE consultant-psychiatrist’s Report, the transcripts of the
1997 and 1999 PSIs, Counseling Records from the individual’s mental health counselor for the period
1997-1999, the Notification Letter, EAP records from 1995-1998, a book chapter on Paraphilia co-
authored by the DOE consultant-psychiatrist, and a book entitled, Lovemaps:Clinical Concepts of
Sexual/Erotic Health and Pathology, Paraphilia, and Gender Transposition in Childhood, Adolescence and
Maturity, written by John Money, Ph.D.

(7)The DOE consultant-psychiatrist also suggests that an alternate way of looking at the individual’s
behavior is to call it a “nonparaphilic sexual addiction (NPSA).” Ex. C at 28; Tr. at 84-85. At the hearing,
the DOE consultant-psychiatrist testified that NPSA might be broadly considered a mental condition but
he could not consider it a mental illness because the condition has not been studied enough. Id.

(8)Forensic Psychiatry is a “subspecialty of psychiatry that deals with the application of psychiatric
information and knowledge to answer and deal with legal issues.” Tr. at 159.

(9)The record does not contain sufficient evidence for me to conclude that the individual was financially
irresponsible. I note that the DOE explored the individual’s financial problems in depth over the last ten
years, but did not include a charge of financial irresponsibility in the Notification Letter.

(10)I was quite surprised that the DOE consultant-psychiatrist does not consider as “harm to oneself and
others” the possible contraction and spreading of potentially fatal sexually transmitted diseases such as
AIDS, a danger in this case. In fact, it was the DOE consultant-psychiatrist who revealed at the hearing
that a high percentage of the prostitutes in the city where the individual resides are heroin addicts who are
HIV positive and Hepatitis C carriers. Tr. at 43. Given that the individual has engaged in unprotected sex
for a significant period of time, I would have expected the DOE consultant-psychiatrist to find that the
individual’s long-term risky, cavalier sexual behavior in which the individual has exposed himself and his
sex partners to serious health risks, including death, would rise to the level of a significant defect in
judgment and reliability. However, since it is the medical professional under Criterion H who renders an
opinion regarding the severity of a person’s defect in judgment and reliability, I cannot and, will not,
substitute my lay opinion on this matter.

(11)According to the individual, he last used the services of a prostitute in 1997. He implies he has not
engaged in illegal sex activities since that time. I was not convinced, however, that his three visits to
massage/lotion parlors between 1997 and 1999 did not involve sexual activities. It seemed curious to me
that one would go to one of these establishments for “conversation and to be held.”
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June 14, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: November 29, 1999

Case Number: VSO-0319

This Opinion concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the individual") to
hold an access authorization (also called a security clearance). The individual's access authorization was
suspended under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." As explained below, I recommend restoring the individual’s access authorization.

Background

The individual is an employee of a contractor at a DOE facility whose access authorization has been
suspended. The local DOE security office (SO) issued a Notification Letter to the individual on October
29, 1999. The Notification Letter alleges under 10 C.F.R. § 710.8(f) that the individual “has deliberately
misrepresented, falsified, or omitted significant information from Personnel Security Questionnaires”
(PSQs). The Notification Letter also alleges under 10 C.F.R. § 710.8(l) that the individual “has engaged in
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion, exploitation
or duress which may cause him to act contrary to the best interests of the national security.” These
allegations are based on the individual’s use of marijuana as late as 1980, after he had received his
security clearance in 1977, his subsequent failure to list the drug use on PSQs he signed in 1984 and 1987,
and his admission of such use before undergoing a polygraph examination in 1991.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. SO transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), the OHA Director appointed me as Hearing Officer
in this case, and I convened a hearing.

At the hearing, the SO Counsel called one witness, an SO personnel security specialist. The individual
testified on his own behalf, and called nine other witnesses, including his wife and current and former
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supervisors and co-workers at the DOE facility where he works. The SO submitted 21 written exhibits,
and the individual submitted 29 written exhibits.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set forth in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; and
the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). It is incumbent upon the individual to
demonstrate that restoring his access authorization “would not endanger the common defense and security
and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). Although it is impossible
to predict with absolute certainty an individual’s future behavior, as the Hearing Officer, I am directed to
make a predictive assessment. After carefully considering the factors set out in § 710.7(c) and all the
evidence in the record in this proceeding, I find that the individual has made the requisite showing. For the
reasons discussed below, I am convinced that this individual's access authorization should be restored.

Findings of Fact and Analysis

Undisputed Facts

The individual admits the facts alleged in the Notification Letter, and the hearing focused on his assertion
that mitigating circumstances warrant restoration of his access authorization. Before turning to the issue of
mitigation, it would be helpful to explain the circumstances underlying the concerns in the Notification
Letter.

The individual was first granted a security clearance in 1977. In 1984 and 1987, he completed PSQs that
included the following question: “Are you now, or have you ever been, a user of any narcotic,
hallucinogen, stimulant, depressant, or cannabis (to include marijuana and/or hashish), except as prescribed
by a licensed physician?” On both forms, the individual replied that he had not.

In 1991, before taking a polygraph examination, he admitted to the examiner that he had in fact used
marijuana from roughly 1971 through roughly 1980. In 1992, the individual signed a drug certification
form, in which he promised to refrain from drug use for as long as he holds a security clearance. Later
that same year, he completed a Supplemental Personnel Security Questionnaire that contained the
following question: “Have you ever used any narcotic, depressant, stimulant, hallucinogen (to include LSD
or PCP), or cannabis (to include marijuana and/or hashish) except as prescribed by a licensed physician?”
On this form, he replied that he had, and he provided details in an attached drug use questionnaire, on
which he indicated that he had acknowledged “this use in association with security processing that
occurred in Aug[ust] [19]91.”
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In 1993, the individual completed a Questionnaire for Sensitive Positions that contained the following
question: “In the past 5 years, have you used, possessed, supplied, or manufactured any illegal drugs
[defined to include marijuana]?” On this form, he replied that he had not.

In 1998, the individual completed a Questionnaire for National Security Positions that contained the
following question: “Have you ever illegally used a controlled substance [defined to include marijuana]
while employed as a law enforcement officer, prosecutor, or courtroom official; while possessing a
security clearance; or while in a position directly and immediately affecting the public safety?” On this
form, he replied that he had, provided details regarding his use during the years 1971 through 1980, and
further stated that this information had been “disclosed in an earlier clearance update.”

In 1999, SO conducted a Personnel Security Interview (PSI) with the individual. On the basis of the
individual’s responses elicited during the PSI, SO determined that he had lied on the 1984 and 1987 PSQs
because he believed he had already lied and needed to remain consistent in his answers, and he believed
that he might lose his job if he told the truth. SO also determined that the individual admitted using
marijuana because he believed that he would not be able to pass the polygraph test otherwise. Finally, SO
determined that the individual was aware of his employer’s policy against drug use, but that he
nevertheless used drugs while employed (but not while on the job) and while holding a security clearance.

There is no question in this case that SO had a valid basis to issue the Notification Letter to the individual,
suspending his clearance.

Analysis of Mitigating Evidence

Although falsifying information on a DOE form that is relevant to an individual’s eligibility for access
authorization is a very serious matter, this individual has convinced me that circumstances exist in his case
that are sufficient to mitigate those security concerns. I will discuss the mitigating factors mentioned in 10
C.F.R. § 710.7(c), first with respect to the concern under Criterion F, and then with respect to the concerns
under Criterion L.

Criterion F–Failure to List Marijuana Use on the 1984 and 1987 PSQs

When faced with questions concerning marijuana use on PSQs that he filled out in 1984 and 1987, the
individual falsified his answers by responding in the negative. Falsification, particularly on a document
that on which DOE depends in making a determination of eligibility for access authorization, raises serious
concerns about the honesty and trustworthiness of an individual.

I believe that the individual has been straightforward in explaining to SO why he falsified his responses on
the 1984 and 1987 PSQs. Both during his 1999 PSI and at the hearing, he stated that he believed he had
denied any use of marijuana when he first filed for access authorization in 1977. Transcript of Personnel
Security Interview (PSI Tr.) at 26-28, 32-33; Transcript of Hearing (Tr.) at 24-25. Having denied
marijuana use once, he felt obligated for more than the next decade to continue the deception on the
subsequent PSQs.

That deception ended nearly ten years ago. For reasons discussed more fully in the section concerning
Criterion L, below, the individual came forward in 1991 to correct his false statements about marijuana
use. The evidence is uncontroverted that since that admission in 1991, the individual has been completely
straightforward in his responses regarding marijuana use, and SO concedes that it has no information that
the individual has actively falsified in any manner since the 1987 PSQ. Tr. at 227. This constitutes a
powerful mitigating factor. (1)

SO contends that the individual’s falsifications on his 1984 and 1987 PSQs demonstrate a pattern of
dishonesty that lasted for 14 years, from 1977, when he was first granted a security clearance, until 1991,
when he revealed his falsifications. Tr. at 36 (testimony of personnel security specialist). There is no
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evidence, and SO does not contend, that the individual has engaged in any falsifications since 1991.(2)
What distinguishes this case from more typical situations in which DOE’s security concerns fall under
Criterion F is that a great deal of time has passed since the falsifications took place. Cf. Personnel Security
Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months since last falsification); Personnel
Security Review, Case No. VSA-0255, 27 DOE ¶ 83,022 (1999) (one year of truthfulness after long-term
pattern of lying). The most recent falsification that triggered SO’s concern occurred 13 years ago.
Moreover, although SO only recently learned about it, the individual affirmatively and voluntarily
corrected his falsifications nine years ago. The passage of time is a significant factor in the context within
which I must now consider the weight of both SO’s concerns and the individual’s evidence of mitigation.

As stated in section 710.7(a) of the pertinent regulations, I must make a comprehensive, common- sense
judgment with respect to an individual’s eligibility for a security clearance, while considering a number of
factors set forth in section 710.7(c). The nature and extent of the derogatory information related to
Criterion F concerns is indeed serious, as recognized by all involved parties: falsification on the very forms
that supply the information on which security clearance is granted subverts the integrity of the clearance
authorization process. In this case, the individual falsified two documents knowingly and voluntarily, and
at ages beyond which I can excuse actions as youthful indiscretion. The DOE security program is based on
trust, and once an individual has breached that trust, a serious question arises as to whether that individual
can be trusted to comply with the security regulations. Personnel Security Hearing, Case No. VSO-0013,
25 DOE ¶ 82,752 at 85,515 (1995), affirmed OSA, May 22, 1995. On the other hand, the most recent of
the falsifications that caused SO’s concern now occurred 13 years ago. Any security concern that those
falsifications raised when they were disclosed in 1991 were resolved in the individual’s favor by DOE’s
sister agency that investigated him after the revelation. Furthermore, the great weight of the evidence
demonstrates his reputation for honesty, reliability, and trustworthiness. See, e.g., Tr. at 161-63, 176-77,
203, 215 (testimony of co-workers that individual has instructed and guided others in security matters and
his performance has earned him respect of the security community within and without the agency). Most
important, as described more fully in the Criterion L section below, the individual stepped forward in 1991
to uncover his deceit. Ever since he made that decision nine years ago, he has consistently told the truth
about the one issue where he had previously falsified information.

The individual’s behavior surrounding the reporting of his marijuana use renders any recommendation a
close call. Prior hearing officer opinions in the area of Criterion F offer some guidance, however. All
acknowledge the serious nature of falsifying documents. Beyond that, whether the individual came forward
voluntarily to renounce his falsifications appears to be a critical factor. Compare Personnel Security
Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA Feb. 22, 1996) (voluntary
disclosure by the individual), with Personnel Security Hearing, Case No. VSO-0327 (April 20, 2000),
appeal filed (falsification discovered by DOE security). Another important consideration is the timing of
the falsification: the length of time the falsehood was maintained, whether a pattern of falsification is
evident, and the amount of time that has transpired since the individual’s admission. See Personnel
Security Hearing, Case No. VSO- 0327 (April 20, 2000), appeal filed (less than a year of truthfulness
insufficient to overcome long history of misstating professional credentials). See also Personnel Security
Hearing, Case No. VSO- 0289, 27 DOE ¶ 82,823 (1999) (19 months since last falsification not sufficient
evidence of reformation from falsifying by denying drug use).

In the present case, as explained below, I am convinced that the individual’s admission of his falsifications
was voluntary. Regarding the timing of his behavior that gave rise to serious Criterion F concerns, I find
that the individual falsified twice, in 1984 and 1987, thereby maintaining a falsehood for some 14 years.
However, I find that the individual is reformed in a very significant manner. He affirmatively and
voluntarily corrected the falsifications nine years ago. Moreover, there is no evidence in the record of any
falsifications since 1987, and SO has reinvestigated the individual twice since then, in 1993 and in 1998.
DOE Exhibits at Tab 3, Exhibits 1 and 2. This to me indicates that he has reformed his behavior in the sole
area of SO’s concern under Criterion F. His motivation for the falsifications, to cover up what he believed
was an earlier falsification, though cause for legitimate concern, ceased to exist once he came forward
with the truth in 1991. Similarly, any potential for pressure, coercion, exploitation or duress regarding
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those falsifications was resolved at the same moment. It would be highly speculative to conclude from his
previous falsifications, so infrequent and now so far in the past, that the individual still has the motivation
to falsify in the future regarding other issues and is therefore likely to engage in such actions. In addition,
testimony at the hearing regarding his irreproachable behavior with respect to security matters during the
last nine years supports reaching an opinion that the individual no longer presents a concern that he will
engage in further falsification. See, e.g., Tr. at 136, 146-47, 167, 195, 204 (testimony of co-workers
concerning how he addressed the suspension of his security clearance), 162-65, 171, 176, 194, 197- 198,
215 (testimony of co-workers concerning his treatment of sensitive information). Although the individual
did maintain a falsehood for a very long time, which required his falsifying on two security forms, he
disclosed those falsifications under voluntary circumstances, and has acted truthfully and responsibly
regarding those issues for the past nine years. On balance, it is my opinion that the evidence presented in
this proceeding has mitigated SO’s security concerns under Criterion F.

Criterion L–Admission Only Under Duress, and Using Drugs While Holding a Security Clearance

In its Notification Letter, SO enumerated two additional security concerns that have arisen from the
individual’s use of marijuana and his belated reporting of it. These two concerns are not based on the
individual’s falsifications but nevertheless relate to the individual’s honesty, reliability and
trustworthiness, as contemplated in Criterion L of the regulations. First, SO contends that the individual
admitted to marijuana use immediately before taking a polygraph test in 1991 only under duress, because
he felt he could not pass the test otherwise. Second, SO contends that the individual used illegal drugs
while holding a security clearance, in deliberate violation of his employer’s corporate anti-drug policy. I
have considered each of these concerns and, on the basis of the facts I find existed, as outlined below, I
have reached the opinion that neither constitutes a disqualifying security concern at this time.

SO was justified in finding a security concern in the circumstances under which the individual admitted
that he had used marijuana in the past, despite his earlier denials. On the basis of statements he made
during the 1999 PSI, SO determined that the individual “came clean” in 1991 only under the duress of an
impending polygraph examination. In particular, the individual stated, “There’s not a chance in the world
that I was gonna work my way through a polygraph test.” PSI Tr. at 16. SO reasonably interpreted this
statement to mean that “he did not think that he could pass the polygraph test.” Notification Letter; Tr. at
38-39.

At the hearing, however, the individual explained what he meant by his 1999 statement and fully
described the circumstances surrounding the 1991 polygraph test. In 1990 a representative of his
organization was needed at a meeting being held in a foreign country. The person selected for the trip
would have his security clearances lifted before the trip, and have them reinstated upon his return. If the
individual attended the meeting, a polygraph examination would be necessary for the reinstatement of one
of his clearances. The individual testified that he subjected himself to the polygraph examination
voluntarily and on purpose. See generally Tr. at 87-90. Contrary to the assumption that SO made regarding
the mandatory nature of the polygraph examination, the individual testified that he did not have to be the
organization’s representative to the meeting. Tr. at 87. At the hearing, a co-worker verified that the
individual was not required to attend the meeting as a duty of his position. Tr. at 196-197. Therefore, he
could have easily avoided being faced with a polygraph upon his return from the trip by not taking the trip
in the first place. Moreover, the individual testified that he no longer needed reinstatement of the one
clearance for which the polygraph was required. Tr. at 89-90. Two co-workers confirmed that, due to a
promotion, the individual no longer needed that clearance. Tr. at 136, 197. Therefore, even if he had
attended the meeting, he could have elected to avoid facing a polygraph examination after the trip.

The individual offers instead the following justification for voluntarily subjecting himself to the polygraph
examination. He testified that the opportunity to attend the 1990 foreign meeting was the first event in his
career to which his prior marijuana use had presented an impediment:

It was a very simple matter for me to just say, “You guys go.” . . . I knew of the poly and I faced the
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decision would I duck the poly or not, should I go on this trip or should I forgo this trip, and I decided at
that time that, you know, I’d felt bad about doing this before, and here was a case -- probably the first case
where it was bumping up into . . . my career, and . . . I could easily forgo it, but it was bumping, and I
thought that I just really ought to face this head on and not have this thing bumping around up here in my
career, and so I made the decision at that point that I was going forward . . . [T]his is before I even left for
the trip. I had made the decision in my head that I was going to not steer my career around this former lie
and I was going to come forward and be honest about it.

Tr. at 88-89. SO was suspicious of this explanation of the individual’s motive for recanting his denial of
marijuana use, because the individual could have come forward with the truth at any time between 1977
and 1991 but chose not to. Tr. at 37. On the other hand, the individual testified that each falsification
bothered him a bit more, yet he had suppressed his concerns about them. At the hearing, the following
exchange took place between the SO Counsel and the individual:

Q. Is there some reason before the . . . trip that you can think of that you didn’t just come and make it
known that you’d made an error and needed to straighten it out?

A. No, I -- like I said earlier, when I made the very bad choice in 1984 to falsify, it was a mistake, I just
didn’t --

Q. But did it bother you over those years, . . . ?

A. Yes, it did.

Q. It did?

A. The ?87 form, it reminded me how much it bothered me, but by then I’d built the wall a little higher
with the falsification of the earlier one.

Tr. at 125-26. However, as discussed above, when the falsification finally “bumped” into his work, he
decided that he had reached the moment to set the record straight.

I recognize that a person is often unable to recall his state of mind nine years after an event. However,
because his decision to “come clean” was undoubtedly a significant event in his life, he present
recollection may well be accurate. Even if it is not, the totality of the circumstances surrounding the
individual’s recanting of his previous denials of marijuana use convinces me that he did not make his
admission under duress, out of fear that he would fail a mandatory polygraph examination, because he
could easily have avoided subjecting himself to the polygraph. I believe that the individual voluntarily
elected to use the polygraph examination as an opportunity to step forward. It is therefore my opinion that
the circumstances surrounding his 1991 admission do not raise disqualifying security concerns at this time
regarding his honesty, reliability and trustworthiness.

SO was also justified in finding a security concern in the fact that the individual has admitted to using
marijuana while he held a security clearance in full knowledge of his employer’s anti-drug policy.
Nevertheless, it is significant that the only evidence of such use is the individual’s own admissions, in
which he has consistently maintained that he stopped using marijuana in approximately 1980. During his
PSI, he stated that he last used marijuana possibly as late as 1982. PSI Tr. at 8. At the hearing, he
explained that he believed that 1980 was his “best estimate” of when he last used marijuana, but at the PSI
he wanted to err on the side of caution. See Tr. at 116. In any event, there is no evidence that the
individual has used marijuana since 1982, and SO has stipulated that any drug use since 1982 is not at
issue in this proceeding. The illegality of marijuana use obviously raises a serious concern for SO, and the
individual’s participation in this activity was clearly knowledgeable and voluntary. While the individual
was only in his twenties when he was using marijuana, his relative youth does not impress me as a factor
favoring excusing his behavior for immaturity. Nevertheless, he testified that his use was infrequent, Tr. at
80-81 (zero to three times per year) (see also drug use questionnaire attached to 1982 Supplemental
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Personnel Security Questionnaire, Exhibit A), and SO has not challenged that testimony. As for the
recency of the derogatory information, there is simply no evidence that SO has any concerns regarding his
marijuana use in the past 18 years. With the offending activity so far in the past, the issue of reformation
or rehabilitation becomes moot, as does any concern for the individual’s motivation for engaging in that
activity. Finally, since the last known incident of marijuana use occurred at least 18 years ago, I find it
highly unlikely that the individual will begin engaging in that activity in the future. Consequently, it is my
opinion that the individual’s marijuana use while holding a security clearance no more recently than 18
years ago does not present evidence of dishonesty, unreliability or untrustworthiness that raises a
disqualifying security concern at this time.

Conclusion

Based on the entire record in this proceeding, I find that the individual has resolved the security concerns
raised under 10 C.F.R. § 710.8(f) and (l). I conclude that the individual has mitigated the concern that he
deliberately misrepresented, falsified, or omitted significant information from Personnel Security
Questionnaires. I also find that he has mitigated the concern that he engaged in conduct which tends to
show that he is not honest, reliable or trustworthy, and that he may be subject to pressure, coercion,
exploitation or duress which may cause him to act contrary to the best interests of the national security.

For the reasons explained in this Opinion, I find that the individual has shown that restoring his access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I recommend that the individual's access authorization be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: June 14, 2000
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(1)SO did not learn about the individual’s admitted marijuana use until 1998. Although DOE controls the
basic access authorization for the individual, over the course of years, he has been granted a number of
specialized clearances by other agencies. It appears from the record that although SO had in its files the
PSQs from 1984 and 1987, on which the individual denied using any illegal drugs, and the 1993
Questionnaire for Sensitive Positions, which sought information about drug use only for the preceding five
years, it never received any information concerning his 1991 pre-polygraph admission of marijuana use
nor his 1992 drug certification form (Exhibit B) or his 1992 Supplemental Personnel Security
Questionnaire with attached drug use questionnaire (Exhibit A). Therefore, SO did not learn about his
marijuana use until it received his 1998 Questionnaire for National Security Positions, on which he
answered the relevant question affirmatively and referred to disclosure of such use “in an earlier clearance
update.” On the basis of that newly acquired information, SO began the investigation that led to the 1999
PSI and, ultimately, to the hearing at which I presided.

(2)SO does not contend that the individual sought actively to conceal his involvement with marijuana at
any point after he completed the 1987 PSI. To the contrary, the individual contends he believed that, once
he admitted his prior use just before taking the polygraph examination in 1991, the entire personnel
security community, including DOE, was aware of his admission. PSI Tr. at 22; Tr. at 101, 104-05, 107.
The individual admits that he knew his polygraph results were intended for another agency, and that he
submitted, as directed, his 1992 Supplemental Personnel Security Questionnaire with attached drug use
questionnaire to his employer’s security office. Tr. at 120-122. Nevertheless, he believed that his
employer’s security organization communicated fully with its counterpart at DOE and other agencies, and
was surprised to learn that SO had not been informed. PSI Tr. at 21; Tr. at 107. A 1992 document
provided to the individual, which described a recently enacted National Security Directive entitled “Single
Scope Background Investigations,” convinced him that his belief was well founded. See Exhibit DD.
According to the SO personnel security specialist, neither SO nor the individual’s employer was in fact
aware of the 1991 and 1992 documents that concerned his various clearances, Tr. at 29, 32, even though
the individual submitted those forms to his employer. Apparently, there are or were at least two distinct
offices at the employment site that handled security matters, and they failed to communicate with each
other. As the result of that apparent lack of communication within the security community, SO was not
made aware of the individual’s security matters in 1991 and 1992. There is no evidence in the record that
SO’s lack of knowledge was the result of any intent or action of the part of the individual, and it should
not be held against him. Consequently, I am convinced that between 1991 and 1998 the individual
believed that SO was fully aware of his admission of marijuana use during the 1970s and for this reason
never made a direct report to SO on this matter.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: November 30, 1999

Case Number: VSO-0320

This Opinion concerns the eligibility of XXXXXXXX (hereinafter "the Individual") for continued access
authorization. The regulations governing the Individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the testimony and other evidence presented in this
proceeding, the Individual's suspended access authorization should be restored. For the reasons detailed
below, it is my opinion that the Individual's access authorization should not be restored.

I. BACKGROUND

In a letter of September 16, 1999, the Manager of a Department of Energy (DOE) Operations Office
informed the Individual that his access authorization was suspended pending resolution of substantial
doubts concerning the Individual's honesty, reliability and trustworthiness. On October 25, 1999, the
Manager issued a Notification Letter to the Individual, stating that the DOE was in possession of
derogatory information that created a substantial doubt concerning his continued eligibility for his access
authorization.

Specifically, the Notification Letter cites two areas of security concerns. First, the Notification Letter
states that the Individual may have "deliberately misrepresented, falsified, or omitted significant
information" from an Operations Office Arrest Report received on January 8, 1999, from a DOE personnel
security interview conducted on March 22, 1999 (the PSI), and from an Office of Personnel Management
interview conducted on June 3, 1999. Such actions constitute a security concern under 10 C.F.R. § 710.8(f)
[Criterion (f)]. Criterion (f) concerns information that an Individual has deliberately misrepresented,
falsified, or omitted significant information from a security questionnaire, a qualifications statement, or
from a personnel security interview.

Second, the notification letter cites certain information as indicating that the Individual engaged in conduct
falling within the regulatory provision set forth at 10 C.F.R. § 710.8(l) [Criterion (l)]. Criterion (l)

file:///persecc.htm#vso0320


Case No. VSO-0320, 27 DOE ¶ 82,836 (H.O. Woods February 29, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0320.htm[11/29/2012 1:35:16 PM]

concerns information that an individual engaged in unusual conduct or is subject to any circumstances
which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason to believe that
he may be subject to pressure, coercion, exploitation, or duress which may cause him to act contrary to the
best interests of the national security. The Notification Letter summarizes this information concerning the
Individual as follows:

You were observed in Wal-Mart opening a [videocassette recorder (VCR)] box and placing a pink
security return label from a pack of shower curtains that you had in your pocket on the VCR box, walking
through an empty register, and exiting Wal- Mart. When you were confronted by Wal-Mart security
outside the store, you ran. You were convicted of Petit Larceny in February 1999.

Notification Letter at 2.

The DOE also informed the Individual that he was entitled to a hearing before a Hearing Officer in order
to respond to the information contained in the Notification Letter. On November 8, 1999, the Individual
requested a hearing. The Individual's request for a hearing was forwarded by the DOE to the Office of
Hearings and Appeals (OHA). On December 1, 1999, I was appointed the Hearing Officer. In accordance
with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (the Hearing).

At the Hearing, the Individual testified on his own behalf. He also presented the testimony of five
witnesses who were his co-workers at the DOE contractor facility where the individual was employed.
These individuals presented general testimony concerning the Individual’s character. They had no direct
knowledge of and were unaware of the specific Criterion (f) and Criterion (l) concerns raised in the
Notification Letter. The DOE Counsel presented the testimony of the DOE security specialist who had
conducted the 1999 PSI (the Security Specialist) and the testimony of a loss prevention officer for Wal-
Mart (the Loss Prevention Officer), who testified regarding his knowledge of the incident that occurred on
December 16, 1998 involving the Individual.

II. THE REGULATORY STANDARD APPLIED IN THIS
OPINION

The Hearing Officer's role in this proceeding is to evaluate the information presented by the DOE and the
Individual, and to render an opinion based on that evidence. The decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all the relevant information,
favorable or unfavorable, as to whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. See 10 C.F.R. §
710.7(a).

The standard in this proceeding places the burden of proof on the Individual. It is important to bear in
mind that a DOE administrative review proceeding under this Part is not a criminal matter in which the
government has the burden of proving a defendant guilty beyond a reasonable doubt. It is designed to
protect national security interests. The hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The individual
must come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. §710.27(d). Personnel Security Review (Case No. VSA-0087), 26 DOE ¶
83,001 (1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (VSA-0061), 25 DOE ¶ 83,015 (1996). The individual therefore is afforded a
full opportunity to present evidence supporting his eligibility for an access authorization. The regulations
at Part 710 are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by
regulation and through our own case law, an individual is afforded the utmost latitude in the presentation
of evidence to mitigate security concerns.
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This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Accordingly, the individual in these cases must
present testimony and/or other evidence which, taken together, is sufficient to persuade the Hearing
Officer that restoring access authorization is clearly consistent with the national interest. Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No.
VSO- 0038), 25 DOE ¶ 82,769 (1995) (individual failed to meet his burden of coming forward with
evidence to show that he was rehabilitated and reformed from alcohol dependence).

Accordingly, in rendering my opinion in this case, I must consider whether the Individual has presented
mitigating factors which resolve the DOE's security concerns. 10 C.F.R. §710.7(c); §710.27(a). Among the
factors I am to consider in rendering this Opinion concerning the Individual's eligibility for access
authorization are the following: the nature, extent, and seriousness of his conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
his age and maturity at the time of the conduct; the voluntariness of his participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for his
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. 10 C.F.R. § 710.7(c).

III. CRITERION (l) CONCERNS

A. THE FACTUAL RECORD IN THIS PROCEEDING

The essential facts concerning the December 16, 1998 incident at the Wal-Mart store are disputed. The
Individual consistently has provided DOE Security with an account of his actions in which he maintains
that he never intended to illegally remove a videocassette recorder (VCR) from the store. In a “Report of
Charge or Arrest” that he submitted to the DOE following the incident, the Individual stated that he had
been charged with “possession of merchandise from Wal-mart that had not been paid for” and offered the
following account of this incident.

I was at Wal-Mart looking for a video game for my son that he wanted Santa to bring him. At this time
someone that I recognized came up to speak to me. We talked for a second. Then I told him what I was
doing. They didn’t have the game I was looking for so I told him I was going over to Sam’s Dept. Store to
look for it, which is next door to Wal-Mart. He asked if he could ride with me over there. But he had to
use the restroom first and asked if I could hold his merchandise [the VCR in question] while he used the
restroom. He told me he would meet me outside on the sidewalk. I said OK. When I went outside to wait
on him, a store employee came [up to me] and asked me if I had a receipt, which I didn’t because [the
VCR] wasn’t mine. [The person who handed the Individual the VCR] never showed up again. This is how
I was charged with this. I later found out that this is one of the oldest tricks in the book. And that the same
tactic has been used all over [the Individual’s home town] over the Holidays in other stores. . . .

“Report of Charge or Arrest” identified as “DOE Exhibit No. 1". On March 10, 1999, the Individual
submitted a second “Report of Charge or Arrest” to the DOE in which he indicated that he had appeared
in Court concerning this incident, that the Court had fined him $300 and an additional $50 in court costs,
and that the Court had made the following disposition: “charges pending for (3 years) reduced to petty
larceny.” See DOE Exhibit No. 2. According to counsel for DOE Security, the court records indicate that
he was found guilty of petty larceny and given a jail sentence of ninety days, which was suspended for
three years. Hearing Tr. at 14.

At his March 22, 1999 PSI, the Individual was questioned concerning this incident. He was able to provide
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very little information concerning the person who allegedly handed him the VCR.

Q: His name?

A: His last name is Braxton. I don’t know his first name.

Q: Where does he live?

A: He lives around this area.

Q: Where do you know him from?

A: I’ve just known him from being in [the Individual’s home town] for years. I don’t know. I don’t know
if I went to school with him, or what. But I know him. Just know him by his face, and being around.

PSI Transcript at 9. The Individual also indicated that he believed that he and Mr. Braxton played
basketball together a couple of times. Id. at 27. The Individual told the interviewer that Mr. Braxton stated
that he “was going to return [the VCR], but the return line is too long.” Id. at 11. According to the
Individual, he then asked the Individual if he could hold on to the VCR while he went to the restroom and
the Individual agreed to do so. The Individual then stated that “I proceeded to look around [the store] a
few more minutes. And then I told him I’d meet him on the sidewalk.” Id. Outside of the Wal-Mart, the
Individual stated that he was approached by a store employee who asked him if he had a receipt for the
VCR. When he answered no, the employee asked him to go back into the store. The Individual then stated
that he “panicked,” and proceeded to put down the VCR and run away.

Q: Did you run?

A: Yeah.

Q: Did [the store employee] shout? Ordering you to stop?

A: He said “Hey,” for a second. Or something. He said something. Yeah.

Q: What did he say? Tell me specifically what he said?

A: I can’t remember. I was ... He just said, “Hey.” Or, he might have said stop. I’m not sure exactly what
he said.

Q: And you ran?

A: And I ran. Yes.

Q: Where did you run to?

A: I ran to the other side of the store. The street on the other side of the store. I ran there. And I stayed
there for a while.

Id. at 14. The Individual then stated that he saw a police officer driving up the street, and voluntarily
approached him in order to explain his situation. “I came to [the policeman] voluntarily, and hopped in his
car. He didn’t have to put handcuffs on me. He didn’t arrest me or anything.” Id. The Individual stated
that he then returned to the store with the police officer. Id. at 28.

In the course of investigating this incident, DOE Security obtained the incident report filled out by this
police officer of December 16, 1998. The report reads as follows:

Complainant [the Wal-Mart Loss Prevention Officer] states suspect was pushing basket in store with
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VCR. Took VCR from basket and walked out of store. Complainant stopped suspect outside front door.
Suspect began to walk back into store with Complainant. Suspect set VCR down and ran from scene
southbound and was not apprehended. Suspect is not known to Complainant. Suspect was located on
[street name] and name obtained for store prosecution and warrant will be obtained by Complainant.

DOE Security Exhibit No. 4. The report places the value of the VCR at $160. Id.

At the Part 708 hearing in this matter, counsel for DOE Security presented the testimony of the Wal-Mart
Loss Prevention Officer (the LP Officer). In certain crucial respects, the account presented by the LP
Officer differed substantially from the account of the incident that the Individual provided to DOE
Security. The LP Officer testified that he first saw the Individual at the Wal-Mart in the “main action aisle
in electronics.” Hearing Tr. at 19. He stated that he then observed the following:

I observed [the Individual] pushing an empty shopping cart. He stopped off at electronics where he
selected a VCR from the green steel rack, and placed it in the shopping cart. He then went down towards
hardware where he entered the hardware aisle. He retrieved a package from [his] inside jacket. Later, it
was found to be a package of shower hooks.

He took a pink sticker off of it and placed it on the VCR box. He then tore open the VCR box. He picked
the VCR box up, had it under his left arm, and proceeded to the front of the store where he exited without
paying for it.

Id. The LP Officer testified that these pink stickers are issued to Wal-Mart customers who bring purchased
items back into the store, so that the customers can carry the items back to the Wal-Mart courtesy desk for
a refund. Id. at 25. The LP Officer also testified that he did not see the Individual with any other person at
any time after he first observed the Individual wheeling an empty shopping cart up the main aisle of the
store. Id. at 21. He described his confrontation with the Individual outside the store as follows:

I stepped in front of him and spoke to him. His reply was that he had a return, sir. He said, “I have a
return, sir.” And he started backing up. He said that three times. He then laid the VCR into a shopping cart
that was there at the front sidewalk and started to run.

Id. The LP Officer stated that he chased the Individual in the direction of the neighboring Sam’s Club.

He went along the side of Sam’s Club, down an embankment. And there are some woods; there’s a street
and then some woods. He went across into the woods behind Sam’s.

Id. at 24. The LP Officer stated that he chased the Individual into the woods for approximately fifty feet,
when the LP Officer stepped on a rock and twisted his ankle. He stated that he then returned to the store
and was in the process of filing an incident report with a police officer when they received a call that the
subject had come out of the woods. The LP Officer stated that he and the police officer then rode over to
the area, spotted the Individual, and that the police officer then spoke to the Individual.

[The police officer] just had a conversation with him outside the car. [The Individual] I.D.’d himself, told
him that he was running because he was scared because his friend had handed him the VCR. He went
outside to wait on him, I approached [the Individual], he just got scared and ran.

Id. at 27. The LP Officer confirmed the Individual’s account that he then got into the police car and
returned to the Wal- Mart. Id. at 28.

At the Hearing, the Individual continued to maintain that his acquaintance Mr. Braxton handed him an
open box containing a VCR and asked him to hold onto it. Id. at 122. The Individual testified that he then
placed the VCR in an empty shopping cart that happened to be nearby. Id. at 127. He stated that he did not
pay attention to whether there was a pink return slip on the box. Id. at 122. He acknowledged taking the
VCR to another aisle of the store before attempting to exit the Wal-Mart, stating that he “was trying to kill
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a few minutes in the store waiting on [Mr. Braxton] to come on.” Id. at 105.

B. ANALYSIS

There is a security concern associated with an employee who has engaged in conduct that has resulted in
his being charged with petty larceny. We have determined in previous cases that “the demonstrated
willingness of an individual . . . to decide unilaterally which rules are worth following and which are not
can present a risk to the common defense and security, despite the individual’s best intentions.” Personnel
Security Hearing, Case No. VSO-0075, 25 DOE ¶ 82,799 (1996), aff’d in Personnel Security Review,
Case No. VSA-0075, 26 DOE ¶ 83,005 (1996). In addition, a finding that a person has difficulty with
following rules leads to the conclusion that his judgment, reliability, and trustworthiness are not adequate
to the requirements of holding access authorization. Personnel Security Hearing, 27 DOE ¶ 82,768 (1998);
Personnel Security Hearing, Case No. VSO-0073, 25 DOE ¶ 82,794 (1996). The Individual's being
charged with petty larceny thus convinces me that a security concern exists. The Individual must present
mitigating evidence and testimony sufficient to resolve this concern, or his DOE access authorization
cannot be restored.

After reviewing the record, I find that the Individual has not mitigated the security concern raised by his
conviction for petty larceny at the Wal-Mart. From the time that he first spoke to the police officer on the
day of the incident, the Individual has consistently maintained that his removal of Wal-Mart property (the
VCR) from the store premises was unintentional. He states that he thought that the VCR was the property
of an acquaintance, and that he carried the VCR out of the store for the purpose of meeting this
acquaintance. Even if this version of events was uncontroverted by any opposing evidence, it would not be
possible for me to conclude that these uncorroborated assertions are sufficient to mitigate his criminal
conviction.

The law concerning the applicable evidentiary standard in this case is unequivocal. In personnel security
cases in which an individual who has committed an illegal act seeks to overcome the security concern with
an explanation that the illegal act was unintentional, we expect the individual to provide corroboration of
his version of the events that led to the illegal act. This standard has been applied in numerous Part 710
proceedings involving the alleged use of illegal drugs by individuals with access authorization. See, e.g.,
Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001 (1996); Personnel Security Hearing
(Case No. VSO-0094), 26 DOE ¶ 82,753 (1996); Personnel Security Hearing (Case No. VSO- 0163), 26
DOE ¶ 82,799 (1996). Clearly, this standard is applicable to other illegal acts such as petty larceny. The
individual’s say-so as to allegations that minimize the security concern cannot form a sufficient basis for
restoration of a security clearance. Personnel Security Review (Case No. VSA-0087), 26 DOE at 86,508.

In the present case, the individual was well aware of the necessity of providing appropriate corroboration
for his assertion that his removal of the VCR from the Wal-Mart was inadvertent. In a December 15, 1999
telephone conversation with the Individual and in a confirmatory letter, I pointed out that I would be
unlikely to recommend that the individual’s access authorization be restored if he did not provide
appropriate corroboration of his version of the Wal- Mart incident.

As I indicated to [the Individual] in our December 15 telephone conversation, it is very important that he
identify and locate any witnesses who can testify in support of his positions. Although [the Individual] will
have the opportunity to challenge the factual assertions presented by [the DOE Counsel] and his witnesses,
it is necessary for him to present the testimony of witnesses at this hearing who can corroborate his
description of the circumstances relating to the December 1998 incident at the Wal-Mart store. For
corroborative purposes, it is crucial for him to present the testimony of individuals (preferably two or
more) who were with him at that time or immediately afterward and who can confirm his version of
events. Such testimony is crucial to support his assertions regarding this incident. If individuals are
reluctant to testify, they can be required by subpoena to appear and testify at the January 11 hearing.

Letter of December 16, 1999. Again, at the December 29, 1999 conference call in this matter, I
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emphasized that it was vital for him to corroborate his explanation of the incident. However, despite my
repeated advice, the Individual did not bring forward any witnesses to provide corroboration of his version
of this incident at the hearing.

In addition to the complete lack of corroborative testimony, in this instance the DOE counsel has provided
the eyewitness testimony of the Wal-Mart LP Officer. The testimony of the LP Officer, which I found to
be credible in all respects, contradicts essential portions of the Individual’s explanation. As discussed
above, the LP Officer testified that he observed the Individual wheel an empty shopping cart into the Wal-
Mart electronics department, remove a Wal-Mart VCR from the shelf on which it was stacked, and place it
in the cart. The LP Officer further testified that he observed the Individual wheel the cart to another aisle
of the store, where he observed the Individual open the VCR box and place a pink Wal-Mart return sticker
on the VCR, which the Individual removed from a package that he was carrying inside his jacket. None of
these observations by the LP Officer is consistent with the Individual’s assertions that he received the
VCR from an acquaintance and believed it to be the property of that acquaintance. The testimony of the
LP Officer clearly supports the charge of petty larceny that was brought against the Individual.

In addition, both the LP Officer and the Individual have testified that when the LP Officer attempted to
stop the Individual outside of the Wal-Mart, the Individual fled from the LP Officer into a wet and muddy
wooded area. Hearing Tr. at 24, 128. In my opinion, the Individual’s decision to run from the LP Officer
rather than remain and attempt to resolve the matter, strongly indicates that the Individual was aware that
he had been caught in the act of committing a crime.

Finally, the Individual has attempted to mitigate the Criterion (l) security concerns through the testimony
of five co-workers. Each had worked closely with the individual and considered himself to be a friend of
the individual. Each witness testified that he believes the individual was reliable and a good worker. Each
praised the individual for his dedication to raising his children. I am confident that their testimony is
accurate.

However, each of the five witnesses indicated that he was unaware of the security concerns raised in this
proceeding. None was aware that the individual had been convicted for petty larceny or had any
knowledge, direct or indirect, of the events that resulted in that conviction. Therefore I find that they did
not provide any meaningful views on whether the security concerns raised by that conviction were
accurate. Nor do I believe that the general character testimony provided mitigates the severity of the DOE
security concerns.

Accordingly, when I consider the Individual’s unsupported account of how he came to be wrongly
convicted of petty larceny, an account that is in several key respects contradicted by eyewitness testimony,
I am unable to find that the Individual has mitigated the § 710.8(l) concern associated with his petty
larceny conviction.

IV. CRITERION (f) CONCERNS

As noted above, the Notification Letter states that the Individual may have "deliberately misrepresented,
falsified, or omitted significant information" from an Operations Office Arrest Report received on January
8, 1999, from a DOE personnel security interview conducted on March 22, 1999 (the PSI), and from an
Office of Personnel Management interview conducted on June 3, 1999.

The Individual has failed to mitigate these concerns. As discussed above, I was not convinced at the
hearing that the Individual believed the truth of his testimony, and he has failed to provide corroborating
information that would support his explanation concerning the December 16, 1998 Wal-Mart incident.
Therefore, I find that he has failed to establish that he has not deliberately misrepresented the facts
concerning the Wal-Mart incident. The inaccuracies at issue concern a significant legal matter (i.e., a court
judgment of petty larceny). Given the nature and extent of the possible inaccuracies in the Individual’s
explanation of this incident, it is difficult to conclude that any such inaccuracies were not deliberate. See,
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e.g., Personnel Security Hearing, Case No. VSO-0041, 25 DOE ¶ 82,775 at 85,672 (1995) (number of
inaccuracies indicates pattern of misrepresentation). Accordingly, I conclude that the Individual has not
resolved the security concerns under Criterion (f).

V. CONCLUSION

I conclude that the Individual has not mitigated the security concerns identified by the DOE office under
10 C.F.R. § 710.8(f) and (l). In view of the record before me, I am not persuaded that granting the
Individual access authorization "will not endanger the common defense and security and will be clearly
consistent with the national interest." Accordingly, I find that the Individual's access authorization should
not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: February 29, 2000
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 3, 1999

Case Number: VSO-0321

This Opinion concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as "the Individual")
to retain a DOE access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”
The Department of Energy (DOE) suspended the Individual's access authorization under the provisions of
Part 710. This Opinion considers whether, on the basis of the evidence and testimony in this proceeding,
the Individual's access authorization should be restored. For the reasons stated below, it is my opinion that
the Individual's access authorization should be restored.

I. BACKGROUND

The events leading to the present proceeding began when the Individual underwent a routine re-
investigation of his eligibility to maintain a DOE access authorization. During this re-investigation, the
Individual admitted he had intentionally used marijuana on six occasions. Because of the Individual’s
marijuana use, his access authorization was suspended and an administrative review proceeding was
initiated. See 10 C.F.R. § 710.9. The DOE then issued a letter notifying the Individual that information the
DOE possessed created a substantial doubt concerning his continued eligibility for access authorization
(the Notification Letter). The Notification Letter specifies two areas of derogatory information described in
10 C.F.R. § 710.8. First, the Notification Letter charges that the Individual has:

Trafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances
Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as prescribed
or administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise
authorized by law.

10 C.F.R. § 710.8(k). The Notification Letter also charges that the Individual has:
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engaged in unusual conduct or is subject to circumstances which tend to show that [he] is not honest,
reliable, or trustworthy; or which furnishes reason to believe that [he] may be subject to pressure,
coercion, exploitation, or duress which may cause [him] to act contrary to the best interests of the national
security.

10 C.F.R. § 710.8(l). The Individual filed a request for a hearing. This request was forwarded to the Office
of Hearings and Appeals (OHA) and I was appointed as Hearing Officer.

At the hearing, the DOE presented two witnesses: the DOE Personnel Security Specialist and the
Individual. The Individual called four witnesses and testified on his own behalf. The record of this
proceeding was closed on March 17, 2000, when I received the Individual’s supplemental evidentiary
submission.

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that the access authorization decision “is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § § 710.7(c), 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility
for an access authorization. 10 C.F.R. § 710.9(a). The individual must then resolve that question by
convincing the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). In the present
case, the Individual has convinced me that restoring his security clearance would not endanger the
common defense and would be clearly in the national interest.

III. FINDINGS OF LAW AND FACT

The Individual had maintained a DOE Clearance for over five years. As one of the first steps in a routine
re-investigation of the Individual’s eligibility to maintain that clearance, the Individual was required to
complete a form entitled “Questionnaire for National Security Positions” (QNSP). In his QNSP dated
April 28, 1998, the Individual indicated that he had used marijuana on six occasions during a period
beginning in June 1993 and ending in January 1998. Because of the security concerns raised by the
Individual’s marijuana use, a Personnel Security Interview (PSI) of the Individual was conducted on
August 2, 1999. During this PSI, the Individual repeated his admission of marijuana use.

Illegal drug use raises serious security concerns because it may reflect an inability to safeguard classified
information and special nuclear material. Involvement with illegal drugs exhibits an unacceptable and
disturbing disregard for laws prohibiting their use. Such disregard for the law raises concerns that the
Individual may similarly disregard other laws, including those which protect classified information and
special nuclear materials. See Personnel Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 at
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85,602 (1997) (citing Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,512
(1995)). Moreover, the use of illegal drugs (and the disrespect for law and authority that such use
suggests) indicates a serious lapse in judgment and maturity. Involvement with illegal drugs may also
render the user susceptible to blackmail or coercion. The concerns raised by an individual’s illegal drug
use are heightened when the drug use occurs while the Individual maintains a DOE security clearance,
since avoiding illegal drug use is a requirement of both the DOE's safety and security regulations.
Moreover, in light of the DOE’s policies against any involvement with illegal drugs, any illegal drug use
by an individual who maintains a DOE access authorization evidences poor judgment. Personnel Security
Hearing, Case No. VSO-0289, (November 18, 1999) (citing Personnel Security Hearing, Case No. VSO-
0023, 25 DOE ¶ 82,761 at 85,579 (1995)).

In considering whether to recommend restoring the DOE Security Clearance of an individual who has used
marijuana, I find the following factors to be particularly significant: (1) the extent of the individual’s
marijuana use, (2) whether the individual’s marijuana use results from an ongoing medical or psychiatric
condition, (3) the length of time since the individual’s last use of marijuana, (4) the individual’s
demonstrated commitment to avoiding future drug involvement, (5) whether the individual’s marijuana use
violated a DOE Drug Certification, and (6) the circumstances under which the individual’s marijuana use
came to the DOE’s attention. I have considered each of these factors and have found, that in the present
case, they all favor the Individual.

Criterion K

In the present case, I find that the Individual has presented sufficient evidence to resolve the security
concern raised by his marijuana use under Criterion K. My impression of the Individual, formed at the
hearing, is that he is an intelligent, competent and dedicated worker. It is clear that he recognizes the
seriousness and the significance of his actions and is sincerely committed to avoiding future drug use.
Most importantly, I am convinced that the Individual is now an honest and responsible person and that his
marijuana use is highly unlikely to recur.

There is no evidence that the Individual’s marijuana use is any more extensive than he has reported. There
is however, strong evidence that his marijuana use was sporadic and limited to a relatively short period in
the past. A licensed clinical psychologist (the Psychologist) testified on behalf of the Individual at the
hearing. The Psychologist testified that she has been counseling the Individual for relationship and
communication issues since March 21, 1994. Tr. at 9-10. Most importantly, the Psychologist testified that
no evidence of a substance abuse problem had surfaced during her counseling of the Individual. Transcript
of Hearing, Case No. VSO-0321 (hereinafter cited as “Tr.”) at 11, 13. The Psychologist noted that since
she had counseled the Individual and his (now former) wife about relationship issues, if there were any
substance abuse issues, they would have likely become apparent. Id. The Psychologist also testified that:

He’s very forthcoming. He’s one of the most diligent clients I’ve ever worked with. He not only works on
whatever the issues are within the session, he works outside of the session. He’s dependable, reliable. I’ve
never had any question in my own mind about whether I’m getting the truth about what’s happening in his
life.

Tr. at 12.

The Individual has also submitted a Psychiatric/Chemical Dependency Evaluation Report (the Report)
prepared by a physician (the Physician) who the Psychologist identified as “one of the top addiction
specialists in the city.” Tr. at 12. The Individual was referred to the Physician for evaluation by a DOE
contractor’s Employee Assistance Program (EAP). Report at 1. The Report indicates that the Physician
formed the following impression of the Individual:

[The Individual] does not currently appear to be chemically dependent in any way, shape or form. It
appears that he has ?abused’ marijuana in the past, well aware that it was illegal, also well aware that its
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use could possibly jeopardize his security clearance, ultimately his job. The patient appears to have first
used marijuana unknowingly, it also appears that he was somewhat naive about marijuana, its effects, and
the risk of continued use, at the time this all occurred.

Report at 4. As a result, the Physician formulated an Axis I Diagnosis of “Cannabis Abuse, episodic, in
full remission.” Id. The Physician also indicated that he considered the Individual to be a valid historian.
Id. Moreover, two character witnesses, both of whom know the Individual well, convincingly testified that
illegal drug use is not part of the Individual’s lifestyle. Tr. at 93-96, 51- 52, 55. In addition, the Individual
has entered into an agreement with his employer requiring him to submit to at least 12 random drug tests
during the next 12 months. This agreement provides additional assurances of the Individual’s commitment
to avoiding future illegal drug use. I am therefore firmly convinced that the Individual’s drug use has
ceased and is unlikely to recur.

Two years have now passed since the Individual last used marijuana. The passage of this amount of time
without marijuana use suggests that the Individual will be more likely to avoid future drug use. See
Personnel Security Hearing, Case No. VSO-0103, 26 DOE ¶ 82,701 (1996) (noting consensus among
medical addiction specialists that the longer an individual abstains from substance use the more likely that
individual is to remain substance free). Moreover, the passage of time and the ordeal of having his
clearance suspended have provided the Individual with an opportunity to reflect upon his actions. I believe
the Individual has used this opportunity to learn from his mistake. These considerations, in addition to the
fact that his use was sporadic and isolated rather than extensive, substantially mitigate the Criterion K
concerns raised by the Individual’s marijuana use.

Criterion L

The Individual’s violation of federal, state and DOE laws prohibiting the use of marijuana and his passive
concealment of his marijuana use raise serious security concerns under Criterion L. However, I am
convinced that the Individual has now shown that he is honest and trustworthy. The best example of the
Individual's trustworthiness was his honesty during the re-investigation when the Individual candidly
admitted that he had used marijuana, even though he knew that it was unlikely that DOE would detect this
illegal drug use without his admission. Moreover, both mental health professionals indicate that they are
convinced that the Individual is honest and candid. Each witness called by the Individual considered him to
be honest. Tr. at 11-12, 92, 53-54. Several witnesses convincingly testified that the Individual was
particularly dependable and responsible. Tr. at 12, 92, 100-01, 104-105, 58-59.

I am also impressed by the contrition exercised by the Individual in facing up to the consequences of his
marijuana use. He admitted his marijuana use to DOE Security officials during his 1998 re- investigation
and recognized that he had made a serious error. At the hearing he stated:

I understand the context of my use, and I feel that I made a bad choice, and I feel that I violated my trust
with the government in so doing. I believe I’m very clear about why I used marijuana. The part that, you
know, I find difficult is the fact that my value system includes trust as an important component, and the
fact that I violated that trust and violated my value system was simply a mistake and a misjudgment on my
part.

Tr. at 70-71. In considering the serious security concerns raised by the Individual’s marijuana use, I must
take into account that his self-reporting of his marijuana use was an act of integrity. If it were not for his
candor, it is highly unlikely that DOE Security officials would have ever become aware of his
transgression. Yet, the Individual admitted his use rather than lie to the DOE.

Although the Criterion L security concern raised by the Individual’s marijuana use is very serious in
nature, I find that it has been satisfactorily resolved by the evidence in the record of this proceeding, which
indicates that the Individual has admitted his marijuana use rather than lying about it, that he has learned
from his mistake, and reformed his behavior so that he is not likely to use marijuana again.
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IV. CONCLUSION

The present case is unlike any that has previously come before OHA. Other marijuana cases before OHA
have fallen in to three categories. They either involved violations of DOE Drug Certifications, ongoing
substance abuse or dependency, or individuals who were caught using marijuana. Accordingly, this case is
readily distinguished from previous cases involving marijuana use.

First, the Individual has never signed a DOE Drug Certification. Compare, Personal Security Review, Case
No. VSA-0242, 27 DOE ¶ 83,017, affirmed, OSA, November 22, 1999 (denying restoration of clearance to
an individual who had self-reported his violation of DOE Drug Certification), Personnel Security Hearing,
Case No. VSO-0289 (November 18, 1999) (recommending against restoration of clearance for a self-
reporting individual who had violated a DOE Drug Certification). These cases reflect the serious nature of
violating a DOE Drug Certification. Violation of a DOE Drug Certification involves the breaking of a
promise to the DOE that the Individual will refrain from future drug use. (1) However, since the
Individual’s marijuana use did not violate a DOE Drug Certification, these circumstances are not present
in the instant case.

The second category of prior OHA marijuana cases involve individuals whose use of marijuana was found
to be part of an ongoing substance abuse or substance dependency condition. In the present case, there is
evidence in the record showing that the Physician diagnosed the Individual with cannabis abuse. (The
Psychologist, whose experience with the Individual was much more extensive than the Physician, is firmly
convinced that the Individual does not have a substance abuse problem. Tr. at 11). However, substance
abuse was not one of the factors cited by DOE in the Notification letter. More importantly, the Physician
who diagnosed the Individual with cannabis abuse found that it was in full remission. This fact and the
Individual’s two year period of abstinence from marijuana use indicate that he is fully rehabilitated from
his cannabis abuse.

The third category of marijuana cases involve individuals who were caught using marijuana either by drug
tests, arrests or by DOE informants. These cases are clearly distinguishable from the present case where
the Individual’s marijuana use was brought to the DOE’s attention by the Individual himself.

For the reasons set forth above, I conclude that the Individual has presented evidence that warrants
restoration of his access authorization. Since the Individual has resolved the DOE’s allegations under
Criteria K and L, I conclude that the Individual has demonstrated that restoring his security clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Therefore, it is my opinion that the Individual's access authorization should be restored.

The regulations set forth at 10 C.F.R.§ 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: April 17, 2000
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(1) In these cases, OHA has found that even the self-reporting of illegal drug use cannot mitigate a
violation of a DOE Drug Certification. But see Personnel Security Hearing, Case No. VSO-0313 (2000)
(hearing officer opinion recommending restoration for a self- reporting individual whose one time
marijuana use violated a DOE Drug Certification).
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DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: December 10, 1999

Case Number: VSO-0322

This Opinion concerns the eligibility of XXXXXX XXXXX XXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) A Department of Energy (DOE) Operations Office suspended the individual’s access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual should be permitted to retain an access
authorization. As set forth in this Opinion, I have determined that the individual’s security clearance
should be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the individual was granted an access authorization by DOE as a required condition of his
employment with a DOE contractor. However, the DOE Office of Safeguards and Security (DOE
Security) initiated formal administrative review proceedings, informing the individual that his security
clearance was being suspended pending the resolution of certain derogatory information it received that
created substantial doubt regarding his continued eligibility. This derogatory information is described in a
Notification Letter subsequently issued to the individual by the DOE Operations Office on November 12,
1999, and falls within the purview of potentially disqualifying criteria set forth in the security regulations
at 10 C.F.R. § 710.8. More specifically, Enclosure 2 of the Notification Letter alleges that the individual
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"has been, or is a user of alcohol habitually to excess, or has been diagnosed by a board-certified
psychiatrist as alcohol dependent or as suffering from alcohol abuse." 10 C.F.R. § 710.8(j). This
assessment was set forth in the report of a DOE consultant psychiatrist (DOE Psychiatrist), who reviewed
the individual’s personnel security file and conducted an examination of the individual.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on December 8, 1999, the
individual exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On
December 16, 1999, I was appointed as Hearing Officer in this case. After conferring with the individual
and the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established. At the hearing, the
DOE Counsel called as witnesses the individual, the DOE Psychiatrist, and a contractor personnel
manager. In addition to testifying in his own behalf, the individual called several witnesses, including: 1) a
licensed clinical psychologist (Clinical Psychologist), 2) a physician specializing in internal medicine
(Medical Specialist), 3) his supervisor, 4) two co-workers, 5) a close friend, and 6) his wife. The transcript
taken at the hearing will be hereinafter cited as "Tr.". Various documents that were submitted by the DOE
Counsel and the individual during this proceeding constitute exhibits to the hearing transcript and will be
cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted. However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

The determination to suspend of the individual’s security clearance stemmed from DOE Security receiving
information that on May 3, 1998, the individual voluntarily admitted himself to an alcohol detoxification
facility (Detoxification Center) where he attended a seven-day treatment program for alcohol dependence.
This information was of particular concern since in granting the individual an access authorization, DOE
Security’s background investigation of the individual revealed a history of excessive alcohol use. In 1976,
the individual was detained by police for A Minor in Possession of Alcohol. The individual was also
arrested for Driving While Intoxicated (DWI) on two occasions, first in January 1986 and then in August
1994. Following the August 1994 DWI, DOE Security stated its concerns to the individual regarding his
alcohol consumption and referred him to his employer’s Employee Assistance Program (EAP) for
counseling. The individual attended eleven EAP counseling sessions, and then underwent a period of
alcohol abstinence during the next few years. However, the individual resumed drinking during 1997,
coincidental with his undertaking a more stressful work assignment.

According to the individual, his alcohol consumption was excessive only on rare occasions during 1997,
and it was not causing him difficulty at home or at work. Nonetheless, the individual determined that his
alcohol consumption had again become substantial to the degree that it might place his security clearance
in jeopardy. Therefore, on May 3, 1998, the individual voluntarily admitted himself to the Detoxification
Center, accompanied by his wife and father. Prior to going to the Detoxification Center, the individual
telephoned his work supervisor and informed the supervisor of his intention to admit himself into the
Detoxification Center for one week of inpatient treatment.

The individual maintains that he has remained completely free from alcohol since May 3, 1998. According
to the individual, he left the Detoxication Center with a new understanding of his alcoholism,
acknowledging now that he is an alcoholic and consequently must remain abstinent. The individual
regularly attended Alcoholics Anonymous (AA) meetings three times a week after leaving the
Detoxification Center. During the last year, however, the individual’s AA attendance sometimes dropped
to one or two meetings per week particularly during the summer months as a result of his greater
participation in activities with his son. In addition, the individual’s wife now takes college courses at night,
and the individual must therefore remain at home with his son on those evenings. Since leaving the
Detoxification Center, the individual has openly discussed his AA attendance and commitment to sobriety
with his supervisor and co-workers, expressing pride in his accomplishment in maintaining abstinence.
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DOE Security conducted a Personnel Security Interview (PSI) with the individual on June 9, 1998, and
again on January 7, 1999, and determined that the individual should be referred for evaluation by the DOE
Psychiatrist. Based upon his review of the individual’s security file and a one-hour psychiatric
examination, the DOE Psychiatrist issued a report dated September 8, 1999, in which he diagnosed the
individual with Alcohol Abuse. During the hearing, however, the DOE Psychiatrist changed his diagnosis
to Alcohol Dependence based upon his supposition that during the period prior to entering the
Detoxification Center, the individual had failed to heed likely warnings from his physician that his use of
alcohol was damaging his liver. The DOE Psychiatrist further concluded in his report that the individual
had not demonstrated adequate evidence of rehabilitation and reformation. In reaching this determination,
the DOE Psychiatrist found “of greatest significance” an isolated abnormal elevation in the individual’s
Gamma Glutamyl Transferase (GGT) liver enzyme level, based upon a blood test taken by the DOE
Psychiatrist. According to the DOE Psychiatrist, this abnormality strongly suggests that the individual has
continued to use alcohol, despite the individual’s claim to the contrary. The DOE Psychiatrist was also
concerned that the individual’s AA attendance had waned in the months immediately prior to his
examination of the individual, and found the individual evasive and vague in describing his past alcohol
use. The DOE Psychiatrist therefore believes the individual is still somewhat in denial, a further
impediment to the individual’s rehabilitation. In order for the individual to achieve rehabilitation, the DOE
Psychiatrist recommended an initial intensive treatment of 90 AA meetings in 90 days, followed by at least
a meeting or two per week, for long-term treatment of approximately a year or two in duration.

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should be restored since I have concluded that such restoration would not endanger the common defense
and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings that I make in support of this determination are discussed below.

A. The Individual’s Alcohol Use

The record presents ample evidence to support the determination of the DOE Security that the individual

file:///cases/security/vso0078.htm
file:///cases/security/vso0078.htm


Case No. VSO-0322, 27 DOE ¶ 82,845 (H.O. F. Brown April 26, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0322.htm[11/29/2012 1:35:19 PM]

"has been, or is a user of alcohol habitually to excess, or has been diagnosed by a board-certified
psychiatrist as alcohol dependent or as suffering from alcohol abuse." 10 C.F.R. § 710.8(j). The individual
admits his past history of alcohol use, and the circumstances which led him to admit himself into the
Detoxification Center. Having reviewed this history and examined the individual, the DOE Psychiatrist
diagnosed the individual with Alcohol Abuse, later changing his diagnosis to Alcohol Dependence
consistent with the diagnosis of the Detoxification Center. Tr. at 91. This diagnosis is a serious matter
since an individual who drinks habitually to excess can exhibit less than complete reliability, stability and
good judgment, which are important components for access to classified information or special nuclear
material. Under the influence of alcohol, an individual may unwittingly divulge information or may
conduct themselves in less than a socially acceptable manner, perhaps even engage in criminal activity.
For these reasons, Hearing Officers in DOE security clearance proceedings have consistently found that
the habitual excessive use of alcohol raises important security concerns. See, e.g., Personnel Security
Hearing, Case No. VSO-0177, 27 DOE ¶ 82,752 (1998); Personnel Security Hearing, Case No. VSO-
0015, 25 DOE ¶ 82,760 (1995); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771
(1995). Accordingly, I will turn to whether the individual has presented adequate evidence of rehabilitation
and reformation, or other mitigating circumstances, to overcome the legitimate security concerns of DOE.

B. Mitigating Evidence

The individual insists that he has remained alcohol-free since the day he entered the Detoxification Center
on May 5, 1998. However, the DOE Psychiatrist doubts this assertion based upon the results from the
blood test administered when he examined the individual in September 1999, showing an elevated GGT
liver enzyme level. According to the DOE Psychiatrist, the GGT liver enzyme test result “most likely
suggests, but does not prove, that [the individual] is continuing to drink excessively.” Report of DOE
Psychiatrist (Exh. 5) at 12. The DOE Psychiatrist perceived the individual as still in denial with regard to
his alcohol use and was concerned that the individual had reduced his attendance at AA meetings during
the month prior to the examination. These matters are discussed below. As there explained, I have
concluded that the GGT liver enzyme test result obtained by the DOE Psychiatrist was an aberration and
should be accorded little weight. Instead, I find that the individual has presented convincing evidence in
support of his claim that he has remained abstinent during the past two years after his release from the
Detoxification Center, and has further established adequate evidence of reformation and rehabilitation.

1. GGT Liver Enzyme Test Result

The blood test results from the laboratory (Lab #1) utilized by the DOE on the sample taken in September
1999 showed that the individual had a GGT liver enzyme level of 51 on a reference normal range of 5 -
40. The GGT liver enzyme test is a commonly used test for detecting liver disease since ongoing liver
damage will result in abnormally high levels of this enzyme in the blood. Tr. at 78-79; Exh. 40. Thus it
also is a commonly used test for detecting alcoholism, which damages the liver when excessive, although
alcoholism is merely one of a variety of causes of liver damage. Id.; Exh. 36. As uniformly confirmed by
the DOE Psychiatrist and other medical experts, the GGT liver test is highly sensitive in detecting liver
disease but highly unspecific in revealing the cause. Tr. at 83-84; 247-48; Exh. 37.

The DOE Psychiatrist observed, however, that there is increased probability that alcohol is responsible for
the individual’s elevated GGT level because the individual has a history of alcohol abuse. Tr. at 85. In
addition, the DOE Psychiatrist testified that his follow-up testing of the individual’s blood sample ruled
out other most common causes, e.g., hepatitis and diabetes, thus leaving alcohol as the “obvious first
candidate” for the individual’s elevated GGT liver enzyme reading. Tr. at 86-87. Reputable medical
journals indicate that an elevated GGT level caused by excessive use of alcohol will generally return to
normal within two to eight weeks after abstinence. Tr. at 81; Exh. 37, 40. On this basis, the DOE
Psychiatrist does not accept the individual’s claim that he has remained abstinent since May 1998. Tr. at
82. The DOE Psychiatrist stated that while it is possible that the individual’s GGT level is receding at a
substantially lower rate than typical, “another possibility is the reason that it persists is that his drinking
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persists, and that’s certainly a much more likely phenomenon.” Tr. at 88. Notwithstanding, I find the GGT
liver enzyme test unreliable in this instance.

First, the validity of the particular laboratory test obtained by the DOE Psychiatrist is suspect. The
individual was tested by a different laboratory (Lab #2) on August 13, 1999, less than one month prior to
the test taken by the DOE Psychiatrist. Lab #2's blood test results show that the individual had a normal
GGT liver enzyme level of 64, on a reference normal range of 0 - 82. Exh. 31. The individual was again
tested by another laboratory (Lab #3) on February 18, and on March 13, 2000, and registered normal GGT
liver enzyme readings of 52 and 48, respectively, on a reference normal range of 8 - 78. Exh. 39, 44.
When asked about these disparate readings, the DOE Psychiatrist conceded that due to the variances in the
types and calibration of testing machinery and the differing reference samples used to determine the
normal range, it is possible that the same blood sample that he tested as having a high GGT level could
have been tested as normal by another laboratory. Tr. at 163.(2)

The individual presented results of blood tests taken at various times over the past few years, and a graph
plotting his GGT level. Exh. 31, 33. This data shows that the individual’s GGT level was 611 on a test
taken in February 1998, prior to entering the Detoxification Center, but thereafter his GGT level declined
to 94 on a blood sample taken in January 1999, to 64 on the sample taken in August 1999, to 51 on the
sample in September 1999, and to 52 and 48 on the samples taken in February and March 2000,
respectively. Id. As previously indicated, all of the individual’s recent GGT readings have fallen within the
normal range of the testing laboratory, with the exception of the one test result (51) obtained by the DOE
Psychiatrist in September 1999. All of this data was examined by the Medical Specialist who specializes
in internal medicine (gastroenterology) including liver disease. Exh. 43. In the opinion of the Medical
Specialist, the clear indication of the individual’s steadily declining GGT levels “over a period of time
with no spikes and no elevations” is that alcohol use has been discontinued. Tr. at 245. The Medical
Specialist was not concerned by the period of time it took for the individual’s GGT level to return to
normal since leaving the Detoxification Center. According to the Medical Specialist, this “may vary in an
individual according to how well their liver responds to the removal of the offending agent. If there is
underlying liver disease, any cirrhosis or long-term liver disease, or liver disease from another etiology,
that [GGT level] may take a lot longer to clear. It’s not so much important in this instance how quickly it
cleared, but the fact that it continually drops.” Tr. at 246- 47.(3) The Medical Specialist disagreed with the
assertion of the DOE Psychiatrist that alcohol was the likely suspect because he had eliminated the other
principal causes, e.g., hepatitis, as the cause of the individual’s elevated GGT level. According to the
Medical Specialist: “[M]y training and all of the books I have read would require a liver biopsy in order to
rule out other potential sources before you came to that conclusion. You cannot just identify alcohol as the
source.” Tr. at 253.(4)

In addition, the DOE Psychiatrist’s suspicion that the individual has resumed drinking was not
corroborated by other principal blood test indicators for detecting excessive alcohol use. The DOE
Psychiatrist conceded under cross-examination that the individual’s ALT and AST liver enzymes, mean
corpuscular volume (MCV) and HDL cholesterol levels were all within the range of normal. While there
was a slight elevation in the individual’s uric acid and triglyceride levels, the DOE Psychiatrist conceded
that these elevations were insignificant and should be discounted. Tr. at 171-72. Of even greater
significance is the ratio of the individual’s GGT level to the level of his alkaline phosphatase (ALK) liver
enzyme. Reference to this ratio is a common device for determining whether alcohol is the cause of an
elevated GGT liver enzyme level, with a ratio of greater than 1.4 being suggestive of alcohol-related liver
disease. Tr. at 143-44; see Personnel Security Hearing, Case No. VSO-0177, 27 DOE ¶ 82,752 at 85,511
n. 3 (1998). The individual’s GGT/ALK ratio was .89 on the blood test taken in January 1999, .51 on the
blood test taken in August 1999, and .42 on the blood test taken by the DOE Psychiatrist in September
1999, all substantially below the 1.4 ratio signaling liver disease caused by consumption of alcohol. Exh.
34.

After reviewing various laboratory results of blood samples taken from the individual since leaving the
Detoxification Center, the Medical Specialist concluded in his testimony:
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If you were to put those laboratories [i.e., laboratory results] before any credible physician in the United
States, they could only come to the conclusion that there is no alcohol use going on. There is a complete
resolution of the AST, the ALT, and now the [GGT level]. If there was any excessive alcohol use, or even
some alcohol use at this stage I think we would see an abnormality in all those. Again, you’re seeing a
complete normalization of every one of those laboratories.

Tr. at 250. The individual’s laboratory data was also examined by another physician, also a specialist in
internal medicine, who did not testify at the hearing but concurred with the Medical Specialist in his
report: “[T]he specific laboratory testing obtained leads me to conclude that there is no laboratory evidence
of continued or recurrent alcohol use by [the individual] at this time.” Exh. 37 at 2. I must attach
considerably more weight to the opinions of these two medical experts who specialize in the field of
internal medicine including liver disease, than to the suspicions of the DOE Psychiatrist who admittedly is
not a hepatologist but has only general medical training regarding liver dysfunction. Tr. at 134.

Accordingly, I have concluded that the one elevated GGT level in the isolated laboratory blood test
obtained by the DOE Psychiatrist does not constitute reliable evidence that the individual has resumed
drinking since leaving the Detoxification Center. Instead, as discussed in the succeeding section, the
record presents compelling evidence that the individual has indeed remained abstinent during the past two
years and achieved adequate rehabilitation from his past alcohol use to overcome the concerns of DOE
Security.

2. Reformation and Rehabilitation

In order for the individual to achieve adequate evidence of reformation and rehabilitation, the DOE
Psychiatrist recommended in his report “an initial period of intensive treatment on the order of ninety AA
meetings in ninety days, followed by at least a meeting or two per week, for a long-term treatment of
approximately a year or two in duration.” Exh. 5 at 12. At the hearing, the DOE Psychiatrist affirmed this
recommended treatment program, only adding with respect to the individual’s AA meetings that “three
times a week would be preferable.” Tr. at 130. These guidelines described by the DOE Psychiatrist are
consistent with other cases involving diagnoses of excessive alcohol use, finding that DOE Security’s
concerns may be mitigated by evidence of the successful completion of a viable alcohol treatment program
combined with a minimum of one year of abstention from alcohol. See Personnel Security Hearing, Case
No. VSO-0245, 27 DOE ¶ 82,795 at 85,783 (1999), citing Personnel Security Hearing, Case No. VSO-
0167, 26 DOE ¶ 82,801 (1997); Personnel Security Hearing, Case No. VSO-0226, 27 DOE ¶ 82,780
(1998); see also Personnel Security Hearing, Case No. VSO-0221, 27 DOE ¶ 82,792 at 85,763 (1999). I
have concluded on the basis of the record before me that the individual has met his burden in this regard.

The individual struck me as completely truthful and very convincing in asserting that he has not consumed
any alcohol since the day he entered the Detoxification Center in May 1998, that he understands the
concerns of DOE Security and that he remains fully committed to his continued abstinence. Tr. at 17-19,
58-59, 64-65. The individual’s wife was very sincere and equally persuasive in corroborating the
individual’s testimony, affirming that since May 1998, “I have not seen him have one drop of alcohol,
absolutely no alcohol.” Tr. at 227.

More clinically relevant, however, is the testimony of the Clinical Psychologist who examined the
individual in separate sessions totaling approximately nine and one- half hours, and administered a battery
of psychological tests, during the recent weeks prior to the hearing. On the basis of his clinical interviews
and testing,(5) the Clinical Psychologist was convinced that the individual has not consumed any alcohol
during the two years since leaving the Detoxification Center. Tr. at 101-02. The Clinical Psychologist
therefore diagnosed the individual in sustained full remission from his alcohol dependence,(6) having
achieved greater than 12 months of complete sobriety. Id. The Clinical Psychologist further stated his
belief that the individual has now achieved rehabilitation: “I concluded rehabilitation is present, [there] is
no avoidance or denial of a drinking problem, [the individual] is admitting that he has a problem[;] AA
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attendance, and it’s my understanding that he is currently attending approximately three times a week,
counseling and/or detox treatment, abstinence, and the presence of some family support system. To me
he’s met those criteria. . . . [M]y professional opinion is that he has met the criteria for rehabilitation.” Tr.
at 100-01.

As indicated by his diagnostic conclusion, the Clinical Psychologist disagrees with the view of the DOE
Psychiatrist that the individual is in denial with regard to his difficulties with alcohol, stating: “[The
individual] has admitted to me that he is an alcoholic, and that he has struggled with alcohol for many,
many years . . . and I see him facing up to it and admitting that he has a problem.” Tr. at 99-100. This
assessment that the individual is not in denial is shared by those closest to him. The individual’s wife
testified that the individual does not attempt to minimize or deny his problem, but has openly reached out
and discussed his problem with others who also may be experiencing a problem with alcohol. Tr. at 226.
The individual’s supervisor and co-workers uniformly testified that the individual has openly discussed his
AA attendance, exhibiting pride in his accomplishment and continued sobriety. Tr. at 111, 201, 215.

The Clinical Psychologist was also satisfied with the individual’s level of AA attendance of 2-3 meetings
per week. Tr. at 102-03. While the DOE Psychiatrist expressed concern with the individual’s AA
attendance prior to his examination,(7) the DOE Psychiatrist conceded that during the first year after
leaving the Detoxification Center, the individual had exceeded the number of AA meetings recommended
by the DOE Psychiatrist in his report. Tr. at 186. Regarding AA and the individual’s other support
mechanisms, the Clinical Psychologist stated: “I think he’s been very positive in terms of the concepts of
the 12-step [AA] program and efforts to maintain his rehabilitation. I would also add that I think the kind
of reawakening in him as I understand it of his spirituality, his belief in God, his religious beliefs over all
should supplement the AA program and help him in his continued sobriety.” Tr. at 104. The added
elements of strong family support and encouragement as well as the individual’s religious convictions
were also corroborated by the individual’s wife during her testimony. Tr. at 225, 229.

Finally, I very impressed by the fact that it was the individual, on his own volition, who decided to seek
help and enter the Detoxification Center. The individual’s wife confirmed that it was entirely the
individual’s decision and he was not under any compulsion. Tr. at 224. The individual’s supervisor further
corroborated this account, testifying that on that day, he was surprised when the individual telephoned him
and informed the supervisor of his determination to enter the Detoxification Center. Tr. at 113, 115.
According to the supervisor, the individual was not bemoaning his decision but informed the supervisor
that he was notifying him in order that the supervisor would pass on the information to all concerned,
including DOE. This type of responsible behavior tends to confirm the individual’s commitment to put his
alcohol problem behind him. The individual’s supervisor added this compelling perspective: “[The
individual] has done great with this problem, I think he’s overcome it, I think he’s beat it down, and he’s
won. And holding his clearance, taking it away from him just sends a message to other people like him
that you can’t seek help, that you can’t try to be a better worker, that you can’t try to better yourself.” Tr.
at 114.

III. Conclusion

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. § 710.8(j) in
suspending the individual’s access authorization, having received the report and diagnosis of a board-
certified psychiatrist. However, I have determined that ample evidence exists and has been presented to
overcome DOE Security’s concerns. I therefore find that the holding of an access authorization by the
individual would not endanger the common defense and security and would be consistent with the national
interest. Accordingly, I find that the individual’s access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
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1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: April 26, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance.

(2)A medical expert in this area who examined the individual’s data (but did not testify at the hearing)
explained in his submission:

The “normal” range of the test is a statistical determination of the range of values that would include 95%
of healthy population. Thus by definition, 5% of a healthy or “normal” population will have values outside
of that range. The normal range is determined by each laboratory based upon values obtained by testing
normal volunteers. Therefore differing ranges among labs may reflect differing populations tested,
different test methodologies or instruments used, or random variation. Values from one lab may not be
precisely duplicated in another lab even when the same sample is retested.

Exh. 37 at 1.

(3)Counsel for the individual noted that in a similar case, a medical expert expressed the view that a DOE
psychiatrist was unjustified in assuming that an individual had resumed drinking simply on the basis of an
elevated (80) GGT level: “He’s not a hepatologist [liver specialist], he’s a psychiatrist . . . it is not
infrequent that a person’s liver enzymes do not come back down to normal after they’ve been an alcoholic.
Our best hope is that they’ll come someplace close to normal.” Tr. at 137-38, quoting Personnel Security
Hearing, Case No. VSO-0203, 27 DOE ¶ 82,773 at 85,649 (1998).

(4)Under cross examination, the DOE Psychiatrist conceded that a liver biopsy would be the only way to
ensure that the individual does not have liver damage from his past use of alcohol, which may have
prolonged the subsiding of his GGT level. Tr. at 138-39.

(5)Apart from his personal interview, the Clinical Psychologist found the Alcohol Use Inventory Test he
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administered to the individual to be very insightful. According to the Clinical Psychologist, it would be
“suspicious” and “very hard” for someone to misrepresent the findings across the inventory of 24 scales
which comprise this test. Tr. at 106. The Clinical Psychologist stated: “I didn’t see anything in the profile
analysis of the Alcohol Use Inventory that would suggest that [the individual] was using.” Id.

(6)When I questioned the DOE Psychiatrist concerning this assessment, the DOE Psychiatrist confirmed
that the only reason that he does not find the individual in complete remission is his suspicion that the
individual has not remained abstinent during the preceding one year period, based upon the elevated GGT
level shown on the laboratory blood test results he received. Tr. at 196. As discussed in the preceding
section of this Opinion, however, I find that the isolated GGT liver enzyme test taken by the DOE
Psychiatrist provides tenuous support for his supposition that the individual resumed drinking, which is
obliterated by more reliable clinical evidence that the individual has indeed remained abstinent.

(7)The DOE Psychiatrist was concerned that just prior to the time that he saw the individual in September
1999, the individual’s AA attendance was down to one meeting per week. Tr. at 129. However, the
individual’s wife corroborated the individual’s testimony that his AA attendance had gone down during
the summer months because his wife is taking college courses at night requiring him to remain at home
with his 9-year-old son, and he also was spending greater time with his son, taking him to baseball
practice and games. Tr. at 31, 225. The individual testified and provided supporting evidence that he has
now again increased his AA meetings to 2-3 per week. Tr. at 32; Exh. 30. The individual’s friend, who
attends many of these meetings with the individual, testified that the individual is an active participant in
the meetings and has been “pretty inspirational to other people.” Tr. at 211.
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May 2, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:December 10, 1999

Case Number:VSO-0323

This Opinion concerns the eligibility of XXXXXXXXX (the Individual) to hold an access authorization
under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.(1) The Individual’s access
authorization was suspended by a Director of a Department of Energy (DOE) Operations Office pursuant
to the provisions of Part 710. Based on the record before me, I am of the opinion that the Individual’s
access authorization should not be restored.

I. Background

A. Procedural History

The Individual is an employee of a contractor at a DOE facility. Pursuant to an investigation, the
Operations Office discovered potentially derogatory information that created substantial doubt regarding
his eligibility for continued access authorization. Since the DOE was unable to resolve the security
concerns in a manner favorable to the Individual, the Operations Office suspended the Individual’s access
authorization and obtained authority from the Director of the Office of Safeguards and Security to initiate
an administrative review proceeding.

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
Individual. See 10 C.F.R. § 710.21. That letter informed the Individual that information in the possession
of the DOE created a substantial doubt concerning his eligibility for access authorization. November 3,
1999 Notification Letter at 1. The Notification Letter included a statement of that derogatory information
and informed the Individual that he was entitled to a hearing before a Hearing Officer in order to resolve
the substantial doubt regarding his eligibility for access authorization. The Individual requested a hearing,
and the DOE forwarded the Individual’s request to the Office of Hearings and Appeals (OHA). The
Director of OHA appointed me as the Hearing Officer in this matter. A telephone conference and hearing
were subsequently held pursuant to 10 C.F.R. § 710.25(f) and (g). At the hearing, the DOE Counsel
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presented two witnesses, a DOE consultant psychiatrist (DOE Psychiatrist) and a Personnel Security
Specialist. The Individual testified on his own behalf.

B. The Basis for the DOE’s Security Concern

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of sections (h) and (l) of 10 C.F.R. § 710.8 (Criteria H and L). See Enclosure 1 to Notification Letter.
Specifically, the Notification Letter states that the DOE possesses information indicating that the
Individual has “an illness or mental condition of a nature which, in the opinion of a board- certified
psychiatrist, other licensed physician or a licensed clinical psychologist, causes, or may cause, a
significant defect in judgment or reliability.” Id. at 1; see 10 C.F.R. § 710.8 (h). The Notification Letter
states that the Individual had been examined by the DOE Psychiatrist. The DOE Psychiatrist authored a
report which indicates that the Individual was diagnosed as suffering from Adjustment Disorder,
Somatoform Disorder, and Personalty Disorder NOS (Not Otherwise Stated), Mixed. In addition, the
Notification Letter states that the DOE possesses information indicating that the Individual has engaged in
“ unusual conduct or is subject to any circumstances which tend to show that the individual is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security.” Id.; see 10 C.F.R. § 710.8 (l). The Notification Letter details two
incidents where the Individual was arrested by the police. The Individual admits to having been arrested on
two occasions but does not believe he is a security risk. Further, the Individual does not believe that he
now suffers from any type of mental illness.(2)

C. The Standard for Review

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). In considering the question of the Individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, (Case No. VSO-0078), 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA-0078, 25 DOE ¶
83,016 (1996) (affirmed OSA, 1996). The hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that restoring his access authorization
“would not endanger the common defense and security and would be clearly consistent with the national
interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, (Case No. VSO-0013), 24 DOE ¶
82,752 at 85,511 (1995) (affirmed OSA, 1996), and cases cited therein. This standard implies that there is
a strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). For the reasons discussed below, I find that the
Individual has not met his burden in this case.
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II. Analysis

A.Criterion L

In 1997, the Individual’s wife moved from their home. DOE Exhibit (DOE Ex.) 2 at 4. Afterwards, the
Individual was informed by his daughter that his wife was having an affair with another man (boyfriend).
Id. at 5. On the night of June 20/21, 1997, the Individual drove to the boyfriend’s house in an attempt to
get pictures of his wife with her boyfriend to use in his impending divorce proceeding. Id.; DOE Ex. 6A.
The Individual knocked at the door but no one answered. DOE Ex. 2 at 6. The boyfriend reported that
sometime after midnight the Individual started banging at the door, and after seeing the Individual go to
the rear of their house with a flashlight, the boyfriend called the police. DOE Ex. 6A at 10. The Individual
admits to climbing up several rungs of a ladder in the back of the boyfriend’s house. Tr. at 144. Upon
noticing the arrival of the police, the Individual ran, hid in a nearby orchard, and then left the area. DOE
Ex. 6A at 12-13. Subsequently, the Individual was arrested for trespassing, disturbing the peace, and
obstructing and delaying a police officer - all misdemeanor offenses. DOE Ex.6A at 14. These charges
were later dismissed.

The Individual’s second arrest occurred on November 1, 1997. At approximately 9:05 p.m., the Individual
appeared in the boyfriend’s front yard. DOE Ex. 3 at 1. While in the boyfriend’s yard, the Individual
punctured all four tires of the boyfriend’s truck and inflicted damage to the boyfriend’s two snowmobiles,
go-cart, four wheeler, and hot-tub cover. Id. at 1. The Individual was subsequently arrested, pled guilty to
malicious injury to property, was placed on probation for five years and ordered to pay restitution of
approximately $4,900. DOE Ex. 4 at 1.

At the hearing, the Personnel Security Specialist testified that she conducted a Personnel Security
Interview with the Individual, during which he described the two arrests. Transcript of Hearing (Tr.) at 13.
The Personnel Security Specialist stated that there were discrepancies between what the Individual told her
at the Personnel Security Interview and the police report. Id. at 13-14. The Personnel Security Specialist
indicated that she was not satisfied that DOE had all the necessary information after the Personnel Security
Interview, so she recommended a background investigation. Id. at 21. The background investigation raised
more questions, because it uncovered another arrest and a two-day stay at a mental health facility for
depression.(3) Id. at 22-23. This information led the Personnel Security Specialist to conduct a second
Personnel Security Interview. In this Personnel Security Interview they again discussed the first two
arrests in further detail.

The Individual does not deny that the events leading to the two arrests occurred. However, the Individual
gives a number of reasons why the arrests should not be considered an indication that he is unreliable or
untrustworthy pursuant to Criterion L. The Individual asserts that the difficulties with his marriage were a
factor in the arrests and that now he is in a healthy relationship with another woman. Further, he now has
a better relationship with his ex-wife. Tr. at 138-39. The Individual also asserts that, during the period in
which the arrests occurred, he was receiving counseling and treatment for depression. Tr. at 138; DOE
Ex.10 at 1; DOE Ex. 5. Specifically, the Individual testified as part of his treatment he received treatment
in anger management. Tr. at 161-63. DOE has submitted records from the mental health facility at which
he sought treatment for depression.(4) DOE Ex. 5; DOE Ex. 10. Additionally, the record contains a letter
from his therapist stating that she had treated the Individual for depression and that the Individual was
improving. DOE Ex. 10. The Individual also attributed his lack of judgment to pain medication that he was
taking for various surgeries in 1996 and to the combination of medications, specifically his taking pain
medicine, “diet” pills, and anti-depressants. Id. at 54.(5)

The information concerning the two arrests substantiates the DOE concerns under Criterion L. Specifically,
the June and November 1997 arrests involve conduct that demonstrates extremely poor judgment on the
part of the Individual. In the June 1997 incident the Individual sought to take a picture of his wife and her
boyfriend sometime around midnight when it appeared no one was awake at the premises. Further, the
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Individual then fled upon the approach of police. In the November 1997 incident, the Individual caused
sufficient property damage for a court to order him to pay approximately $4,900 in restitution.(6) In other
cases, OHA Hearings Officers have found that behavior that leads to an arrest demonstrates poor judgment
on the part of an individual and the inability to control his actions. This brings the individual's reliability
into question and raises a concern that in the future the individual may not obey laws, regulations or rules
pertaining to security. See Personnel Security Hearing, Case No. VSO-0194, 27 DOE ¶ 82,771 at 85,634
(1998); Personnel Security Hearing, Case No. VSO-0172, 27 DOE ¶ 82,762 (1998) (breaking the law
raises concerns that the individual may not obey national security regulations).

These two incidents raise significant issues as to the Individual’s judgment which are not mitigated by the
record in this case. The Individual has pointed out that the two incidents were related to his deteriorating
marriage to his first wife. However, there is insufficient evidence in the record for me to conclude that if
the Individual ever again finds himself in another stressful situation similar lapses in judgment will not
occur. The June 30, 1999 Letter from the Individual’s therapist does indicate that she had treated the
Individual for depression and that her records indicate that the Individual was improving. However, the
June 30 Letter also states that the Individual missed his last scheduled appointment in November 1998, and
because she hasn’t seen the Individual since 1998, she could not offer an opinion on his current mental
status and prognosis.(7) DOE Ex. 10. Without additional evidence as to the Individual’s current prognosis
with regard to his depression, additional information as to his anger management skills or additional
testimony concerning whether the Individual’s problems with judgment were caused by drug interactions,
I cannot find that the Individual has mitigated the Criterion L concerns.(8)

B. Criterion H

Criterion H pertains to information that a person has “an illness or mental condition of a nature which, in
the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist
causes, or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h). Because of the
concerns raised by the Individual’s two arrests and discrepancies between various reports and the two
Personnel Security Interviews held with the Individual, the Individual was referred to the DOE Psychiatrist
who performed a psychiatric evaluation of the Individual. Tr. at 29. In his May 19, 1999 report of this
evaluation, the DOE Psychiatrist diagnosed the Individual with a number of mental conditions, including
adjustment disorder and somatoform disorder. DOE Ex. No. 9 at 7. Further, the DOE Psychiatrist
diagnosed the Individual with a personality disorder (mixed or Not Otherwise Specified (NOS)). Id. at 8.
All of these diagnoses led to the DOE Psychiatrist’s ultimate opinion that the Individual has a mental
condition which “may cause a significant defect in judgment and reliability.” Id. at 9.

The DOE Psychiatrist testified at length during the hearing. He stated that the two tests that he
administered to the Individual, the Minnesota Multiphasic Personality Inventory, 2nd edition, Revised
(MMPI-2R) and Millon Clinical Multiaxial Inventory, 3rd Edition (MCMI-III), had a borderline validity,
indicating that the Individual needs to portray himself in a positive light. Tr. at 76, 82. In making his
diagnosis, the DOE Psychiatrist relied on the MMPI-2R and MCMI-III along with the police reports
concerning the June 1997 and November 1997 arrests and his examination of the Individual. Tr. at 88-89;
DOE Ex. 9 at 6. He found that the Individual may have adequate capability for judgment and reliability in
some situations, but the aggressive, assaultive, and destructive behavior that occurred in the past could be
repeated in the right situation. DOE Ex. 9 at 8; Tr. at 102-03. In his Report, the DOE Psychiatrist surmised
that with therapy the Individual could learn to control his behavior in stressful and emotional situations.
DOE Ex. 9 at 9. However, the DOE Psychiatrist also testified that the results of the tests show that the
Individual is resistant to therapy. Tr. at 87.

The record in this case indicates that sufficient evidence exists to conclude that DOE properly invoked
Criterion H. The DOE has provided evidence which shows that the Individual has been diagnosed by a
psychiatrist, a licensed physician, as suffering from a mental illness which may cause a significant defect
in judgment and reliability. However, a finding of derogatory information does not, however, end the
evaluation of the evidence concerning the Individual’s eligibility for access authorization. See Personnel
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Security Hearing, (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff'd, 27 DOE ¶ 83,008 (OHA 1998)
(affirmed OSA, 1998). In this case, the Individual attempts to mitigate the DOE Psychiatrist’s diagnoses
by stating that the doctor that saw him at the mental health facility and the doctor that he visited after his
stay at the mental health facility both believed that he did not need any further counseling. Tr. at 103.
Further, the Individual stated that he reviewed the DOE Psychiatrist’s statements with a counselor and the
counselor did not agree with the DOE Psychiatrist. Id. at 104.

I find that the Individual has failed to convince me that the security concerns raised by the DOE have been
mitigated. In reviewing the DOE Psychiatrist’s testimony and the factual basis behind it, I find the DOE
Psychiatrist to be credible. The Individual has not presented any expert testimony or other evidence from a
medical professional to support his claim that he does not need any additional therapy or counseling or to
provide evidence which would challenge the DOE Psychiatrist’s opinions.(9) Given the evidence before
me, I find that the Individual has not presented sufficient evidence for me to conclude that the Criterion H
concerns have been mitigated.

C. Other Mitigation

The Individual also argues that he does not believe that he could be subject to coercion since he gave the
DOE all the information it requested about all areas in his life. Id. at 42. I find this argument to be
unpersuasive. While DOE is aware of the Individual’s past behavior, the evidence in this case indicates to
me that there is a significant risk that the Individual may demonstrate poor judgment in the future.

III. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R.§§710.8(h) and (l) in
suspending the Individual's access authorization. The information before me indicates that the Individual
may in some circumstances demonstrate poor judgment in the future. Additionally, while the Individual
has made a commendable attempt to try to reform his behavior, as of this date there is not sufficient
evidence for me to conclude that the factors which contributed to his past history of poor judgment have
been resolved. In view of Criteria H and L, and the record before me, I cannot find that reinstating the
Individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, in my opinion, the Individual's access
authorization should not be reinstated.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

file:///cases/security/vso0154.htm
file:///cases/security/vsa0154.htm
file:///security/revoked.htm


Case No. VSO-0323, 27 DOE ¶ 82,847 (H.O. Cronin May 2, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0323.htm[11/29/2012 1:35:20 PM]

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

Date: May 2, 2000

(1)”Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)The Notification Letter also details a number of other incidents which DOE believes show the
Individual’s unreliability pursuant to Criterion L. Because, I find that the Individual’s behavior concerning
the two arrests sufficiently substantiates DOE concerns under Criterion L, I will not consider the remaining
incidents detailed in the Notification Letter.

(3)In light of my Recommendation based upon the two arrests detailed above, I need not consider whether
the third arrest, of which the charges were subsequently dropped, has any merit concerning Criterion L.

(4)The DOE has not raised the Individual’s depression as a concern under Part 710.

(5)I note that since I am only basing my decision on the two arrests, I do not need to discuss the
allegations made in those interviews.

(6)I note that since I am only basing my decision on the two arrests, I do not need to discuss the
allegations made in those interviews.

(7)He stated during his first Personnel Security Interview that he believed the amount he was required to
pay to the victim of his crime was exorbitant. DOE Ex No. 2 at 32. However, he stated that he wanted to
“get it over with.” Id. Nevertheless, I find the Individual’s plea of Guilty to the charge of Malicious Injury
to property and the Court’s finding after taking testimony from the Individual and the boyfriend to be
persuasive that the Individual did in fact cause damage in that amount of money. See DOE Ex. 4.

(8)The Individual states that he could not afford to continue seeing the therapist since his insurance would
no longer pay for treatment. Tr. at 169. Even if I assume this is true, this would not affect my conclusion
since my only concern is the Individual’s current fitness for a security clearance.

(9)The DOE Psychiatrist did testify that in his opinion, the Individual’s taking of Prozac, an anti
depressant, Flexeril, a muscle relaxant and a “diet pill” could cause adverse effects such as a “serotonin
storm” where the Individual would get aggravated and do “adverse things.” Tr. at 101-02. However, the
DOE Psychiatrist also testified that the two arrest incidents showed elements of planning and conscious
awareness which would contradict the incidents being caused by a “serotonin storm.” Id. at 102.

(10)I did hold open the record in this matter to allow the Individual to submit expert medical testimony.
The Individual did not submit any evidence.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

April 14, 2000

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: December 27, 1999

Case Number: VSO-0326

A Department of Energy Operations Office (the DOE office) suspended the access authorization of
XXXXXXXXXXXXXXX (hereinafter referred to as "the individual") under the regulations set forth at 10
C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified
Matter or Special Nuclear Material."(1) I conclude in this Opinion that on the basis of the evidence and
testimony presented in this proceeding, the individual’s access authorization should be restored.

I. Background

On June 2, 1999, the DOE office issued a Notification Letter informing the individual that her access
authorization had been suspended because information in the possession of the DOE created substantial
doubt concerning her eligibility. The specific information was set forth in an enclosure to the Notification
Letter. In that enclosure, the DOE office stated that this information falls within the purview of 10 C.F.R.
§ 710.8, subsection (j) (Criterion J). The DOE office invoked Criterion J on the basis that the individual
has “been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board- certified
psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or as
suffering from alcohol abuse.” In support, the Notification Letter referred to the DOE consultant
psychiatrist’s diagnosis of the individual as suffering from the condition of alcohol abuse and her arrests
for driving under the influence of alcohol (DUIs) in March 1998 and November 1998. The DOE office
also noted that at the time of her evaluation by the DOE consultant psychiatrist in March 1999, she was
still consuming three glasses of wine and two beers per week, despite the fact that her court-ordered
probation required her to maintain sobriety. See DOE Ex. 19.(2)

The individual requested a hearing in this matter. 10 C.F.R. § 710.21(b). (3) At the hearing, the DOE
Counsel called two witnesses: the DOE consultant psychiatrist and a DOE security specialist. The
individual called five witnesses: herself, her Employee Assistance Program (EAP) psychologist, her
husband, co- worker and sister.

file:///persecc.htm#vso0326
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II. The Hearing

The individual does not dispute the essential facts listed in the Notification Letter but believes she is now
rehabilitated. During a Personnel Security Interview, she explained that she became extremely depressed
when a long-term relationship broke off in October 1997. Her drinking intensified and she went from
drinking light beer to drinking stronger beer and hard liquor. Transcript of Personnel Security Interview
(PSI Tr.) at 28-29. It was not however until the second DUI, in November 1998, that she realized the
impact alcohol was having on her life. At that point, the judge sentenced her to ten days of jail time
because she had not submitted proof of having followed the court-imposed requirements arising out of her
first DUI conviction. She began seeing the EAP psychologist in December 1998 because she realized she
needed professional help. Tr. at 42.

At the hearing, the individual testified that at the beginning of therapy, she did not see herself as an
alcoholic and did not realize the significance of her consumption of even one alcoholic drink. Therefore,
she had one drink before Christmas 1998 and drank non-alcoholic beer, as well. PSI Tr. at 34. Then, she
stated at the hearing that in March 1999, she had one glass of wine on one occasion and on an earlier
occasion she had two beers. See Tr. at 72-73. But see DOE Ex. 5 at 2 (according to DOE consultant
psychiatrist’s report, she reported drinking three glasses of wine and two glasses of beer per week.)(4) She
then realized it was wrong to take even one drink, and stopped drinking completely. She now believes that
she is a recovering alcoholic and is committed to maintaining her sobriety. Tr. at 76-77. She has been in
therapy with the EAP psychologist between two and four times per month for the last fifteen months. Tr.
at 46. They meet for about an hour each time. She has attended Alcoholics Anonymous (AA), her court-
ordered alcohol treatment program, and has been randomly tested for drug and alcohol use. See Indiv. Ex.
1; Tr. at 77. She further explained that she started dating her husband one year ago (after knowing him
three years previously) and they married about seven months ago. She described her husband as a very
stabilizing influence. They live on his farm, and they spend a great deal of time taking care of cattle and
the rest of the ranch. These activities keep her busy enough to keep her focus away from alcohol. Tr. at
73, 76, 82-3. When she gets stressed, she likes to feed a baby calf. She testified that her husband is fully
committed to her sobriety. Tr. at 74, 80.

The individual’s EAP psychologist testified that she believes the DOE consultant psychiatrist’s diagnosis
of alcohol abuse was accurate at the time it was made. She further noted that when the individual began
counseling she was still in a state of denial about her problem, and that they have had many discussions
about the individual’s candor during the program and about commitment to sobriety. She appeared quite
surprised to hear about the individual’s December 1998 and March 1999 slips. However, she felt that the
individual was currently in a state of full remission, although she also noted that it is possible for anyone
with a substance abuse problem to relapse. Tr. at 88. Overall, she felt that the individual had made the
changes in her life necessary to achieve sobriety, especially with the greater stability brought to her life by
her new husband. Tr. at 49.

Based on his observation of the individual’s testimony and witnesses during the approximately three-hour
hearing, the DOE consultant psychiatrist stated that the individual could now be considered in full
remission and rehabilitated. Tr. at 131. He explained that he saw the six to twelve months of sobriety,
higher level of social and work functioning, 12-step program attendance and the future commitment to
sobriety necessary for him to change his diagnosis. He noted that when he saw her one year previously,
she was very depressed and tearful, whereas at the hearing, despite the stress of the event, she was quite
calm and functioning. I asked him whether he recalled precisely what she had said about the extent of her
drinking in March 1999 or the period immediately beforehand. He could not recall and did not retain any
notes from the evaluation. He did believe that he had transcribed her words in a verbatim manner fairly
soon after he met with her. Tr. at 132-3. Despite this discrepancy between his report of her drinking and
the individual’s hearing testimony as to the extent of her slip in March 1999, he was still convinced that
she is now in full remission. Tr. at 137. In addition, he expressed his opinion that the candor issues
identified by the EAP psychologist were common among substance abusers, and did not invalidate his new
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findings regarding the individual. Tr. at 136. (5)

Finally, the individual presented convincing evidence from her husband, co-worker and sister, that she has
in fact not consumed alcohol since March 1999. Tr. at 97. Her husband explained that the two of them
spend a lot of time going to events called “round- ups” where cattle are branded. Although alcohol is
freely available there, she never drinks at these events, nor is she pressured to drink. He also noted that
although his wife had experienced a lot of ups and downs with the clearance process in the last year, she is
more optimistic and stable than a year ago. Tr. at 102. Her sister and co-worker also testified that she
seems to be in a much better and happier frame of mind now than she was a year or so ago. Tr. at 115-16;
125-26.

IV. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing (Case No. VSO-0078), 25 DOE ¶ 82,802 (1996). In a Part 710 case, we are applying a
different standard designed to protect national security interests. A hearing is "for the purpose of affording
the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
granting access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that there is a strong
presumption against the granting or restoring of access authorization. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of access
authorizations indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of
access authorization). Consequently, it is necessary and appropriate to place the burden of persuasion on
the individual in cases involving national security issues. Personnel Security Hearing (Case No. VSO-
0002), 24 DOE ¶ 82,752 at 85,511 (1995).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing. In resolving the question of the
individual's eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct; the
voluntariness of the participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant and material
factors. After due deliberation, it is my opinion that the individual should be granted access authorization
since I conclude that such a grant would not endanger the common defense and security and would be
clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

On the basis of the record, I find that the DOE brought forth sufficient derogatory information to raise a
security concern regarding Criterion J. Additionally, I agree with both the EAP psychologist and the DOE
consultant psychologist that the individual has presented sufficient evidence of her remission from that
condition, and that for a significant period of time, she has been seriously committed to a new sober and
stable life-style, thereby demonstrating rehabilitation. As found by the DOE consultant psychiatrist, the
individual appears to have gone beyond simply remaining abstinent, by committing to an entire program
of sobriety, including improving her work and social functioning, participating in AA and alcohol
education classes, getting therapeutic help for more than one year, and committing to maintaining her
sobriety in the future. I note especially that the individual’s EAP psychologist appeared to give a very
candid assessment of the individual, noting the difficulties the individual has experienced but still finding
her condition to be in full remission. (6) Although there is conflicting evidence as to the precise amounts
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the individual was drinking in the March 1999 period (and in the time period preceding that month), the
individual has established, with the aid of her character witnesses, that she has remained abstinent for
approximately the past twelve months. Her husband struck me as being very forthright and honest, and I
do not believe she could drink without her husband’s being aware of it. I further find that she now has a
support system, which includes her husband and therapist, in place to deal with stressors, and thus avoid
the depression/alcohol loop she formerly found herself in. I believe she is committed to maintaining her
sobriety in the future. I therefore conclude that the individual has mitigated the security concerns of the
DOE.

V. Conclusion

For the reasons set forth in this Opinion, I find that DOE properly invoked 10 C.F.R. § 710.8(j) in
suspending the individual’s application for access authorization. It is my opinion that, within the meaning
of those provisions, the individual has been a user of alcohol habitually to excess and has been diagnosed
by a board-certified psychiatrist as alcohol abusive. However, the individual has also presented adequate
evidence of mitigation of the security concerns of DOE. In view of these criteria and the record before me,
I find that lifting the suspension of the individual’s access authorization would not endanger the common
defense and security and would be consistent with the national interest. Accordingly, I find that the
individual’s access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OH Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Virginia A. Lipton for

Dawn L. Goldstein

Hearing Officer

Office of Hearings and Appeals

Date: April 14, 2000

(1)1/ An access authorization is an administrative determination that an individual is eligible for access to
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classified matter or special nuclear material. 10 C.F.R. § 710.5.

The transcript taken at the hearing held in this case shall be hereinafter cited as “Tr." Various documents
that were submitted by the DOE Counsel and the individual during this proceeding constitute exhibits and
shall be cited respectively as "DOE Ex." and “Indiv. Ex.”

(2)The Notification Letter also referred to her court-ordered alcohol treatment program requiring her to
maintain sobriety. At the hearing, the security specialist clarified that according to that program, she was
required to attend the program fully sober, but at all other times only recommended sobriety. See DOE Ex.
20.

(3)Dawn Goldstein, the Office of Hearings and Appeals (OHA) hearing officer originally appointed by
OHA Director George Breznay to hear this matter, is no longer with the Office. Prior to leaving OHA, Ms.
Goldstein drafted the instant Opinion. However, the transcript of the hearing was not available prior to her
departure. She was therefore not able to include citations to the transcript in her draft. After her departure,
I was appointed as Hearing Officer in this case. The OHA then received a copy of the transcript. I have
reviewed the transcript and, on Ms. Goldstein’s behalf, I have included appropriate references to the
transcript in this Opinion. I have made no other material emendations to her draft opinion, with which I
agree, other than to sign it below.

(4)The individual did not tell her EAP psychologist at the time about these slips. She explained that she
thought she was leaving DOE at the time and therefore did not think it was necessary.

(5)Earlier in the hearing, the individual testified that during her first DUI in March 1998, she was driving
96 miles per hour in a suicide attempt. I asked the DOE consultant psychiatrist whether this suicide
attempt raised any kind of security concern. He replied that he believed that both at the time he saw the
individual initially in March 1999 and at the hearing, that the individual’s depression problems are well
under control and in remission.

(6)Before the hearing, I suggested to the individual that she submit her records from her EAP counseling,
including the treatment notes of her EAP psychologist, in order for her to better corroborate the progress
of her therapy as well as her abstinence. See Record of Telephone Conversation between Individual and
Hearing Officer (March 9, 2000) and Electronic Mail from Hearing Officer to Individual (March 10,
2000). She did submit records of her AA attendance and negative drug and alcohol tests. Indiv. Ex. 1.
After the hearing, the individual informed me that she wished to maintain the confidentiality of the
treatment notes. See Electronic Mail from Individual to Hearing Officer (March 23, 2000). Despite a
provision in 10 C.F.R. § 710.6(a) regarding full cooperation by the individual, I do not believe the absence
of these records in this particular case is a bar to recommending restoration of access authorization. In this
case, where the individual’s EAP counselor has testified fully and frankly about the individual’s treatment
progress and prognosis, this testimony is sufficient on the relevant issues.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

April 20, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 28, 1999

Case Number: VSO-0327

This Opinion concerns the eligibility of XXXX (hereinafter "the individual") to hold an access
authorization (also called a security clearance). The individual's access authorization was suspended under
the Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A, entitled "Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."
As explained below, I recommend against restoring the individual’s access authorization.

Background

The individual was employed by a contractor at a DOE facility for many years, and he held an access
authorization before it was suspended. The local DOE security office issued a Notification Letter to the
individual on November 23, 1999. The Notification Letter alleges under 10 CFR § 710.8(f) that the
individual “has deliberately misrepresented, falsified, or omitted significant information from a
Questionnaire for National Security Positions (QNSP).” The Notification Letter also alleges under 10 CFR
§ 710.8(l) that the individual “has engaged in unusual conduct or is subject to circumstances which tend to
show that he is not honest, reliable or trustworthy; or which furnishes reason to believe that he may be
subject to pressure, coercion, exploitation or duress which may cause him to act contrary to the best
interests of the national security.” The security concerns in this case are based on the fact that on March 5,
1990, and on June 26, 1996, the individual signed Questionnaires for Sensitive Positions (QSPs) in which
he claimed he had been awarded a XXXX degree in XXXX, and in a Personnel Security Interview (PSI)
on December 17, 1991, the individual stated he had a XXXX, even though he has never received the
degree. The matter came to light in XXXX when someone XXXX alleged the individual did not have a
XXXX, and the contractor referred it to DOE security. The individual admitted that information was false
or misleading in a second PSI held on September 17, 1999.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), the OHA Director appointed me as Hearing Officer
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in this case, and I convened a hearing.

At the hearing, the DOE Counsel called two witnesses, a DOE security specialist, and a DOE consultant
psychiatrist who evaluated the individual at the request of the local DOE security office to determine
whether the individual had a mental condition that affected his judgment and reliability. The individual
testified on his own behalf, and called ten other witnesses, all of whom had worked closely with him at the
DOE facility. The DOE submitted 13 written exhibits, and the individual submitted a written response to
the Notification Letter. The individual also submitted 38 letters from professional colleagues attesting to
his character, explaining his importance to the DOE program, and supporting the restoration of his access
authorization.(1)

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 CFR § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of participation; the age and maturity of the individual at the
time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; and
the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CFR § 710.21(b)(6). Once DOE has presented derogatory
information affecting an individual’s eligibility for access authorization, the individual must come forward
with evidence to convince the DOE that restoring his or her access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 CFR §
710.7(a). See Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995) and
cases cited therein. For the reasons discussed below, I am not convinced that this individual's access
authorization should be restored at the present time.

Findings of Fact

The facts underlying the security concerns in this case are not disputed. The individual concedes that he
gave false information about his degree status to the DOE on three separate occasions, as alleged in the
Notification Letter. The hearing focused on the individual’s assertion that mitigating circumstances exist
that warrant restoration of his access authorization.

A XXXX degree is not a requirement for any of the positions the individual held with the DOE contractor.
Tr. at 247. The requirement for the positions that the individual held is “XXXX or equivalent experience,”
and the individual was eminently qualified under this standard. Tr. at 138; 201. Moreover, a XXXX of the
DOE facility did not have a XXXX degree, and a number of its XXXX do not have the degree. Tr. at 165;
190. Many of the witnesses who testified at the hearing pointed out that the individual had nothing to gain
by providing inaccurate information about his degree status, since it was irrelevant to his career at the
DOE facility. Tr. at 87; 106; 171; 252. Several witnesses also mentioned that it was widely known among
the XXXX that the individual did not have a XXXX degree. Tr. at 94; 106; 247. At the DOE facility, the
atmosphere is informal, people address each other by their first names, and the XXXX is not used. Tr. at
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89. In the institutional culture of the facility, an employee’s level of professional achievement is based on
his practical accomplishments, rather than his educational credentials. Tr. at 53; 88-89; 93. It is
unquestioned that the individual’s stellar performance in the XXXX of the facility, and his leadership
ability, are what enabled him to attain the positions he held.

Considering the institutional culture where he worked, it is difficult for me to understand why the
individual repeatedly misrepresented to DOE security that he had received his XXXX, when his lack of
that degree was irrelevant to his career. The individual tried to explain how it happened, and the following
story emerges from his statements in the 1999 PSI, his statements to the DOE consultant psychiatrist, his
written response to the Notification Letter and his testimony at the hearing. Before he came to the DOE
facility, when the individual was XXXX. He intended to complete his XXXX while working at the DOE
facility. The DOE contractor knew the individual had not completed his XXXX when it hired him, and on
the first security form he filled out when he applied for a DOE access authorization, the individual wrote
“XXXX anticipated.” DOE Exhibit 11. However, less than a year later, the individual’s XXXX.
Individual’s December 2, 1999 Statement, DOE Exhibit 3 at 1.

According to the individual, he then devoted himself to his work at the DOE facility in order to XXXX.
Tr. at 190. He achieved immediate success and his career began to take off. Tr. at 200-201. After one or
two years, the individual began to write again, and fully intended to complete his XXXX, when he
XXXX. Tr. at 192. According to the DOE psychiatrist, the individual “simply put this task away, and
concentrated on his XXXX.” Psychiatrist’s Report, DOE Exhibit 6 at 2. The individual testified that he
decided then that he was not going to worry about the past, but just work on the future, and forget about
“all this stuff” with his university. Tr. at 192. According to the individual, this was a defining moment in
his life, and until very recently, it has been difficult for him to think about anything associated with that
period.

The individual testified that as time went on, he “got embarrassed with the ?XXXX this,’ ?XXXX that’”
because he had never XXXX Tr. at 191. When the individual filled out his QSP form for a periodic
reinvestigation in 1990, he wrote that he had received his XXXX in XXXX. DOE Exhibit 10. The
individual concedes that he handled himself improperly in the 1991 PSI when the interviewer told him the
university’s records did not indicate he had earned the degree, and he gave vague, evasive answers to her
questions about why he had not provided proof to DOE security that he had XXXX. 1991 PSI Tr. (DOE
Exhibit 8) at 32-34. Prophetically, the DOE interviewer warned the individual in the 1991 PSI, “what will
happen, . . . if you don’t, this is liable to come up again.” 1991 PSI Tr. at 35. In his 1996 QSP form, the
individual again wrote that he had received a XXXX in XXXX. DOE Exhibit 9.

The DOE psychiatrist who evaluated the individual reported that he “has never made any pretensions
about being a XXXX, and neither did he represent himself as such. People however presumed that
XXXX, and after a while he stopped denying that XXXX. In his own words, he said that he ?sort of
accepted it,’ which he now realizes was a big mistake. He said that he became ?involved in a lie, found
myself in a trap.’” DOE Exhibit 12 at 2. The DOE psychiatrist concluded “There is no evidence to show
that there is a pattern of recurrent lying or dissembling. What stands out of course is the fact that he has, at
least in a passive manner by his own report, allowed people to believe XXXX.” Id. at 6. The DOE
psychiatrist opined that the individual’s conduct “cannot be explained in terms of a psychiatric disorder or
illness,” and that his mental condition does not cause a defect in his judgment and reliability. Id.

At the hearing, the individual conceded that he has no excuse for giving false information about his
academic credentials to DOE security, and he accepted full responsibility for his actions, which he
characterizes as “a singular mistake.” Tr. at 207. According to the individual, “I compartmentalized that
part of my life because of the personal experience that I had . . . [his university], XXXX and such.” Tr. at
194; DOE Exhibit 3 at 2. The individual testified that it was something he “wanted just to avoid,” and
“just show everyone . . . I can do a good job . . . that was my motivation.” Id. The individual is very
remorseful, and he and his family have suffered XXXX. Tr. at 207. He stated that “all this form stuff is so
stupid,” because while “many people assumed XXXX . . . most of the people I worked with knew
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XXXX.” Tr. at 192.

Evidence of Mitigating Circumstances

Through his own testimony, the 38 letters from his supporters (DOE Exhibit 12), and the ten witnesses
who testified in his behalf at the hearing, the individual attempted to distinguish the rest of his life from
the “singular mistake” he made when he misrepresented his academic credentials to DOE security. The
testimony of the individual’s witnesses–all people who worked with him–is the mostlaudatory I have ever
heard about any person in my work as a DOE Hearing Officer. Those witnesses touched on the
individual’s personal behavior over the past two decades, his honesty and integrity, his careful handling of
security, classification, and counterintelligence matters, why the individual wants to keep his clearance to
help with the DOE program in the future, and why they believe it is in the national interest that his
clearance be restored.

A counterintelligence officer at the DOE facility testified about how the individual had worked closely
with him over the years to handle a delicate situation with a long-term foreign visitor, protect classified
information, and cooperate with an FBI investigation in an espionage case involving a former employee.
Tr. at 48-49. This witness observed that the individual never misrepresented his academic credentials to
him. Tr. at 51. He also noted that practical accomplishments carried more weight than educational
credentials, and that “you can rise to the top at this [facility] without a XXXX” Tr. at 54. He thought that
the individual’s one misstep should be forgiven, since it was out in the open, and could not be used
against him. Tr. at 56. Finally, the counterintelligence officer testified that he had no doubts that the
individual should be holding a DOE clearance, and that he thought the individual had always been
trustworthy, and could still be trusted with national security information. Tr. at 54-59.

Several XXXX testified from their personal knowledge working with the individual at the DOE facility.
All of these witnesses mentioned how carefully the individual handled classified information. The first
XXXX described the suspension of the individual’s security clearance as “a travesty” because “he’s
forthright in everything that he does. To me, he’s extremely honest, he has no hidden agendas . . . he is
technically very smart and he is very empathetic when it comes to people.” Tr. at 63-66. According to this
witness, “there’s absolutely no reason to suspect that [the individual] would not handle the country’s
secrets in a proper manner.” Id. He denied it would change his mind if the individual had signed the 1990
and 1996 forms saying he got a XXXX. Tr. at 73. This XXXX related that he also did not have a XXXX,
and he got tired of telling people he was XXXX when they told him “you should be a XXXX,” so he
“stopped at some point.” Tr. at 68. However, the first XXXX admitted he did not know the circumstances
in which the individual “put down that he had a XXXX on something when he did not have a XXXX” Tr.
at 69-70.

The second XXXX described the individual’s entrepreneurial skill that “drove the whole program
forward,” his honesty, and praised his straightforwardness as “near a hundred” on a hundred point scale.
Tr. at 80-92. This witness characterized the performance-oriented “engineering culture” that dominated the
DOE facility, and said that “having a XXXX is very close to an irrelevance here.” Tr. at 88-89. He
maintained that the individual had nothing to gain from claiming he had a XXXX, since “it’s not like we
were in an academic institution where you’d have to maybe cover up something like this.” Tr. at 93. The
second XXXX contrasted the DOE facility, where it made no difference whether the individual had a
XXXX, with a situation when the individual was nominated for an office in a XXXX, and carefully
worded his description to make it clear that he did not have his XXXX Tr. at 95. Finally, the second
XXXX praised the individual as being one of the rare people “who can bring a vision to fruition.” Tr. at
97.

The third XXXX thought that the individual’s misrepresentation of his XXXX status was “an unfortunate
mistake,” though he did not know the details of what happened. Tr. at 102. This witness knew the
individual did not have his XXXX, and considered the individual “one of the best XXXX in the country”
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who had always been honest with him. Id. According to this witness, having a XXXX was not critical, and
advancement at the facility was based on “the ability to get the job done.” Tr. at 107. The third XXXX’s
belief that the individual is an honest and trustworthy person who should have a clearance was unaffected
by his knowledge that the individual had submitted false information on DOE security forms.

The fourth XXXX said he had never seen anything that would make him question the individual’s honesty
and veracity. Tr. at 117. This witness thought the individual was “exceptionally fair and has the greatest
integrity in dealing with people.” Id. This witness also pointed out that the individual negotiated contracts
with private businesses who guarded their proprietary information as assiduously as the government
guarded classified information. Tr. at 127-128. According to this witness, the individual’s dealings with
these outside businesses were impeccable. Tr. at 118. Sympathizing with the individual’s situation, he
explained that many XXXX who came to the DOE facility before finishing their XXXX found it difficult
to XXXXX once they began working there. He described the situation as unfortunate, because the
management pressures were enormous, and the national security nature of the jobs “make your XXXX
work pale to almost insignificance.” Tr. at 120. When I asked this witness to consider whether the
individual’s actions made him less trustworthy, he said “I personally think it’s a mountain out of a mole
hill compared to–if there was any question that [the individual] was really not correctly representing his
capabilities as a XXXX, I think that could possibly be an issue. I don’t think that’s the case.” Tr. at 122.
He thought that the individual’s widely-recognized accomplishments as a XXXX overshadowed his
academic degree. Tr. at 123-124. Finally, the fourth XXXX had no doubt that the individual should have a
security clearance because it would put the country at risk to lose someone as gifted as the individual. Tr.
at 127.

The fifth XXXX said that the individual had been very honest and straightforward with him. Tr. at 132.
According to this witness, the individual “set up an exemplary organization” which he led “by his own
energy and inspiration, and set very high goals for everyone, XXXX goals, but also goals of being open
and straightforward that percolated the whole organization.” Tr. at 133. This witness was surprised by the
individual’s conduct, and felt it was “clearly a mistake and it should not have been done.” Tr. at 134. This
witness did not know why the individual had done it, whether as “a sin of omission, an oversight, or
maybe it was something that he was embarrassed about and it was a sin of commission.” Tr. at 135. But
regardless of the individual’s intention, the fifth XXXX still would not question the individual’s
trustworthiness because of his long history and extensive personal experience working with the individual.
Tr. at 136. According to this witness, while what the individual did was wrong, “it was not an issue of
fraud” in his mind because “clearly [the individual] is an enormously talented XXXX, and whether he had
a XXXX or not, it would be completely irrelevant had he been open about it.” Tr. at 138. This witness
described the individual as “very patriotic,” “the finest person I know,” and “probably the finest man on
Earth.” Tr. at 139. Finally, he urged that the individual’s “personality and sense of goodness” be
considered as mitigating circumstances on the issue of restoring his clearance. Tr. at 140.

The sixth XXXX echoed the view expressed by his colleagues that, even knowing the individual had
misleading information on his security form, he still would not question the individual’s honesty. Tr. at
163. This witness did not think there was “the effort of deception, just because of the widespread nature of
the knowledge that [the individual] did not have a XXXX” Tr. at 166. When this witness first met the
individual, who was then trying to recruit him, the individual “pointed to his success as a XXXX here, and
his rise as a XXXX here without a XXXX, as a testament to the fact that the [facility] valued results.” Tr.
at 164. The witness also commented on the dilemma of XXXX who do not have XXXXs, when they are
addressed as XXXX in XXXX, observing that “it gets tiresome” correcting people, especially when they
are deferring to someone for their expertise. Tr. at 165. This witness also believed it was clearly in the
national interest that the individual have a clearance so DOE could consult him as a senior advisor on the
XXXX program. Tr. at 168-170.

The individual’s former secretary, who worked with him for more than a decade, was equally
complimentary. She called the individual “the most dedicated human being I’ve ever met.” As a clearance
holder herself, she had no doubts about the individual’s veracity and truthfulness, and thought his
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clearance should be restored. Tr. at 155.

The two final witnesses were unable to attend the hearing held at the DOE facility, and they testified a
week later during a telephone conference call that was transcribed by the court reporter. The first of these
witnesses was a XXXX in the DOE. The DOE official had frequent professional contacts with the
individual over a period of many years. He testified that although he had assumed the individual had a
XXXX, he never saw it written anywhere, and it never came up in conversation. Tr. at 228. After the
XXXX, the individual explained the situation to the DOE official. Tr. at 230. The DOE official was
surprised, but he still believed that the individual was honest and trustworthy. Tr. at 230-231. This witness
stated that he would like for the individual to have a clearance because he had “high confidence in his
technical judgment on certain issues,” and that from his perspective, it would be in the interest of the
nation for the individual to have access to classified information and serve as an advisor on the DOE
program. Tr. at 232-234. The DOE official noted that he had worked with other XXXX of significant
repute who did not have a XXXX, and that this was often a subject of misunderstanding. Tr. at 238.

The final witness was the executive officer at the DOE facility. According to the executive officer, the
individual “would go out of his way to try to be scrupulously honest and truthful, and tried to impress
upon the people who worked for him that those qualities were vitally important in his relationship with
them.” Tr. at 246. The executive officer did not know whether the individual had a XXXX until after
XXXX. He remarked that a number of people in the individual’s program knew XXXX, and that it was
not “a closely-held secret, it just never came up.” Tr. at 247. He noted that the individual had no
advantage to gain from claiming he had a XXXX on the QSP form. Tr. at 252. He reiterated the testimony
of other witnesses that “the [facility] operates in a way where people are basically rewarded, promoted
based on the work that they do, much more than any degree that they have gotten at some earlier time. . .
these jobs require a XXXX or equivalent experience. So it, from the standpoint of the job at the [facility],
it really wouldn’t have been very relevant.” Id. The executive director testified that the individual
possessed special expertise that DOE XXXX will need to call on in the future, no matter where the
individual is employed. Tr. at 249. This witness believed it is in the best interest of the national security of
this country for the individual to have his clearance restored and to be able to work with the DOE
program. Tr. at 254.

Analysis

At the outset, I find that the Notification Letter issued to the individual in this case properly invoked
Criterion F (falsification of significant information in two QSPs and a PSI) and Criterion L (“unusual
conduct” which tends to show the individual is not honest, trustworthy or reliable). In essence, the security
concerns to be resolved under both of these criteria are one in the same, namely, whether the individual
can be trusted again, and if so, when. The individual admits he acted improperly, and he concedes the
validity of the security concern under Criterion F. But he maintains that aside from this one great mistake,
which he attributes to the lingering effects of a troubled time in his life when he first came to the DOE
facility, he is honest and trustworthy, and his clearance should be restored.

There is conclusive evidence showing that although the individual gave false information about his degree
status to DOE security, it was irrelevant to his career at the DOE facility, and he gained no advantage as a
result. It was widely known among those who worked with the individual that he did not have a XXXX
Furthermore, there is much evidence showing that aside from this one mistake, the individual has led an
exemplary life, and served the nation with dedication and distinction. An impressive parade of witnesses
testified about the individual’s honesty and trustworthiness, not on the basis of his reputation, but on the
basis of their long personal experience working with him. All of the witnesses who testified for the
individual concede that he made a mistake and it was wrong for him to represent that he had a XXXX to
DOE security, but looking at all other aspects of the individual’s life, they nevertheless believe he can be
trusted and should have his clearance restored. Several witnesses noted the importance of the individual’s
unique XXXX expertise to the DOE program, and testified that they believe it is clearly in the national
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interest that his clearance be restored.

Previous OHA opinions in personnel security cases have considered clearance holders who gave false
information about their credentials on security forms and in PSIs. For example, in a case with some
similar facts, an individual employed by a DOE contractor falsely claimed on a succession of three
security forms and in a PSI that he had a bachelor’s degree in Mechanical Engineering when he did not.
The degree was a necessary qualification for that individual’s job. In recommending that his clearance not
be restored, the Hearing Officer found that “the falsification was material and significant, since it went to
the very heart of the individual’s eligibility for the position with the DOE contractor.” Personnel Security
Hearing (Case No. VSO-0057), 25 DOE ¶ 82,786 (1996), affirmed, 25 DOE ¶ 83,009 (OHA Apr. 5,
1996), affirmed (OSA May 16, 1996). The present case is distinguishable up to a point, because the
individual did not need a XXXX degree for any of the positions he held with the DOE contractor, and he
clearly met the qualifications for those positions by virtue of his equivalent experience. The fact remains
that the individual gave false information to DOE security on three separate occasions about having a
XXXX when he did not, and that raises serious doubts about his honesty, reliability and trustworthiness,
regardless of the relevance of the degree to the individual’s qualifications for the jobs he held.

In another OHA case, the individual involved gave false information on a Standard Form 171 (government
job application) to DOE claiming that he had received bachelor’s and master’s degrees when in fact he
had not. For this, he was reprimanded and permitted to submit a corrected 171. More significantly, the
individual in that case failed to disclose on a security form that he had been suspended from the Active
Army Reserve for giving false information including altered documents about his prior service record, and
his training as a pilot in the Marine Corps which he did not complete. Personnel Security Hearing (Case
No. VSO-0075), 25 DOE ¶ 82, 799 (1996), affirmed, 26 DOE ¶ 83,005 (OHA Nov. 8, 1996), affirmed
(OSA Dec. 30, 1996). As in the present case, the individual denied in a PSI that he had given false
information about his credentials, and he also gave vague and evasive answers to questions posed by the
interviewer. Similarly, there was no evidence that the individual in that case falsified his military
credentials for personal gain in the usual sense, but rather to qualify as a helicopter pilot. That individual
served his country in two tours of combat duty in Vietnam. Nevertheless, the Hearing Officer
recommended against restoring that individual’s clearance, finding that “an individual who is willing to
break the rules by falsifying documents may also not follow rules in the security context.” The Hearing
Officer was not persuaded that the individual’s “long history of classified work suggests that he has never
compromised his country’s security,” finding that the individual’s past pattern of dishonest conduct
outweighed the favorable aspects of his work with DOE.

The present case is more perplexing than that of the helicopter pilot, who lied so he could get the chance
to fly in combat, because it involves a pattern of seemingly inexplicable dishonest behavior by an
individual who had absolutely nothing to gain from his conduct. The individual’s only known active
misrepresentations about XXXX were made to DOE security, where the false information was virtually
certain to come back to haunt him sooner or later. Indeed, the DOE security interviewer pointed this out in
the 1991 PSI when she presciently warned the individual “this is liable to come up again.” 1991 PSI Tr. at
35. Even though the DOE psychiatrist found that the individual’s conduct “cannot be explained in terms of
a psychiatric disorder or illness,” the individual is essentially arguing that he was “a little crazy” in a
figurative sense when it came to XXXX According to the individual’s witnesses, the rest of his life stands
in such sharp contrast to this one “compartmentalized” area that his falsification should be forgiven. It is
also significant that the individual’s falsification was more a pattern of behavior than “a singular mistake,”
since it occurred on the 1990 QSP, in the 1991 PSI, and again on the 1996 QSP. While the individual is
genuinely contrite and remorseful now that his conduct has been revealed, he did not come forward
voluntarily to DOE security and admit the falsification, even though he could have done so at any time
over a period of many years.

Measuring the individual’s conduct against the standards set forth in 10 CFR § 710.7(c), I find that it was
serious in nature because it could have made the individual vulnerable to coercion. As noted by the
counterintelligence officer at the DOE facility, however, that is no longer a concern since the information
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is now out in the open. Tr. at 55. Since it involved two QSPs and one PSI, I find the individual’s conduct
was not an isolated event. In addition, I find that his participation was knowledgeable and voluntary, and it
took place when he was a mature adult. On the positive side, I believe that the individual’s falsification of
XXXX to DOE security was not typical of his general behavior in the other areas of his life and career,
and that he has taken the initial steps toward reforming his behavior and making what amends he can for
this one bad aspect of his conduct.

The DOE security program is based on trust, and once an individual has breached that trust, a serious
question arises as to whether that individual can be trusted to comply with the security regulations.
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995), affirmed (OSA,
May 22, 1995). The DOE psychiatrist noted that “there is no clear-cut way of determining” how the
individual can establish his honesty and reliability, and that in psychiatry, “the main thing we go by is a
person’s history.” Tr. at 34. The DOE psychiatrist added that there was nothing in the history that the
individual gave to the psychiatrist that indicated he was dishonest in any other aspect of his life. Tr. at 35.
On the matter of rehabilitation, the DOE security specialist noted that the primary way to do it was for an
individual to admit that he had submitted false information, and then “just go ahead and live your life in
such a way that it did not call any further questions to it.” Tr. at 23. At this point in time, less than a year
after XXXX the individual lied to DOE security about having a XXXX, I am not convinced that he has yet
earned back the right to be trusted by DOE security. This is a close call, since I believe the individual has
shown that except for lying to DOE security about a matter described by several witnesses as an
irrelevance, he is generally an honest person.

I believe at some time in the future DOE security could well decide that this individual is rehabilitated.
While I still have some doubts about the individual, the evidence adduced at the hearing has shown that
except for one specific area, he can indeed be trusted to act in the best interest of national security. How
much time must pass before this individual’s situation should be reevaluated? It is instructive to compare
a recent OHA Hearing Officer opinion, involving another individual of otherwise honorable repute who
deceived DOE for many years, in that case by concealing his illegal drug use and multiple violations of his
drug certification. My colleague found that even after 19 months, the individual in her opinion had not yet
proved that he was rehabilitated from lying, and therefore had not yet earned back the right to be trusted
again with a DOE access authorization. Personnel Security Hearing (Case No. VSO-0289), 27 DOE ¶
_____ (1999), request for review pending. I find that the individual’s misdeeds in the present case, while
still disturbing because they involved dishonesty, are less serious than concealing illegal drug use and
violating a DOE drug certification. The individual in the present case had no benefit to gain from the false
information he gave DOE security about XXXX that many people knew he did not have, and which was
irrelevant to his career.

The final category of mitigating evidence is the view shared by several witnesses that the individual’s
unique knowledge and scientific expertise are so important to the DOE program that it is clearly in the
national interest to restore his access authorization, regardless of his past transgressions. It may well be
that these witnesses are correct, and the individual’s importance to the DOE program should be considered
in reaching a final determination on his eligibility for a security clearance. However, the DOE regulations
governing this stage of the administrative review process caution that “[p]ossible impact of the loss of the
individual’s access authorization upon the DOE program shall not be considered by the Hearing Officer.”
10 CFR § 710.27(b). The individual can raise this issue again if he seeks review of my opinion.

Conclusion

Based on the entire record in this proceeding, I find that the individual has not resolved the security
concerns raised under 10 CFR § 710.8(f) and (l) at this time. I conclude that the individual has not
mitigated the concern that he deliberately misrepresented, falsified, or omitted significant information from
two QSPs and a PSI. I also find that he has not mitigated the concern that he engaged in conduct which
tends to show that he is not honest, reliable or trustworthy. However, I further find that the individual has
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mitigated the concern that he was subject to pressure, coercion, exploitation or duress which may cause
him to act contrary to the best interests of the national security.

For the reasons explained in this Opinion, I find that the individual has failed to convince me that restoring
his access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest. Accordingly, I recommend that the individual's access authorization
not be restored at this time.

The regulations set forth at 10 CFR § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 CFR § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals

Date: April 20, 2000

(1) These letters are included in the record as DOE Exhibit 12.
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May 16, 2000

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: December 29, 1999

Case Number: VSO-0328

This Opinion concerns the eligibility of XXXXXX XXXXX XXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) A Department of Energy Operations Office (DOE) suspended the individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual's access authorization should be
restored. As set forth in this Opinion, I have determined that the individual's security clearance should not
be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, DOE granted the individual an access authorization as a condition of his employment with
a DOE contractor. However, on September 1, 1999, the DOE Office of Safeguards and Security (DOE
Security) initiated formal administrative review proceedings by informing the individual that his access
authorization was being suspended pending the resolution of certain derogatory information that created
substantial doubt regarding his continued eligibility. This derogatory information is described in a
Notification Letter subsequently issued to the individual on November 18, 1999. More specifically,
Enclosure 1 attached to the Notification Letter contains DOE Security’s findings with respect to the
individual that fall within the purview of potentially disqualifying criteria set forth in the security

file:///persecc.htm#vso0328


Case No. VSO-0328, 27 DOE ¶ 82,849 (H.O. F. Brown May 16, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0328.htm[11/29/2012 1:35:24 PM]

regulations at 10 C.F.R. §§ 710.8(f), (h), (j) and (l). The bases for these findings are summarized below.

Enclosure 1 of the Notification Letter alleges initially that the individual “[d]eliberately misrepresented,
falsified, or omitted significant information from . . . a Questionnaire for Sensitive Positions . . . in
response to official inquiry into a matter that is relevant to a determination regarding eligibility for DOE
access authorization, . . . .” 10 C.F.R. § 710.8(f) (Criterion F). In this regard, DOE Security found that in
completing a Questionnaire for National Security Positions (QSP) on two occasions, first in March 1994
and then in May 1999, the individual failed to list all incidents in which he had been charged with
offenses related to alcohol, as required.

Secondly, the Notification Letter alleges that the individual has “an illness or mental condition of a nature
which, in the opinion of a board-certified psychiatrist . . . may cause, a significant defect in judgment or
reliability.” 10 C.F.R. § 710.8(h) (Criterion H). In support of this assertion, Enclosure 1 states that on July
11, 1999, the individual was evaluated by a DOE consultant psychiatrist (DOE Psychiatrist), who
diagnosed the individual with Major Depressive Disorder and Alcohol Abuse by History and further
concluded that the individual’s mental condition, particularly in relation to his alcohol use, causes or may
cause a significant defect in his judgment and reliability.

Next, DOE Security asserts that the individual “has been, or is a user of alcohol habitually to excess, or
has been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from alcohol
abuse.” 10 C.F.R. § 710.8(j) (Criterion J). In this regard, Enclosure 1 again refers to the report of the DOE
Psychiatrist, finding that the individual has “a history of what appears to be long standing and ongoing
alcohol use” which includes several arrests for Driving Under the Influence (DUI), and that the individual
is “at this point without evidence of rehabilitation and reformation.” The Notification Letter also
references the individual’s own admissions regarding his alcohol use, made during a Personnel Security
Interview (PSI) conducted with the individual on June 2, 1999.

Finally, DOE Security alleges under section 710.8(l) that the individual has “engaged in unusual conduct .
. . which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason to believe
that [he] may be subject to pressure, coercion, exploitation, or duress which may cause [him] to act
contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l) (Criterion L). The basis for
DOE Security’s concern in this respect is that during a PSI conducted on March 1, 1995, the individual
assured DOE Security that he was going to stop drinking. As described by the individual during the June 2,
1999 PSI, however, the individual continued to drink, sometimes excessively.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on December 29, 1999, the
individual exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On
January 6, 2000, I was appointed as Hearing Officer in this case. After conferring with the individual and
the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established. At the hearing, the DOE
Counsel called as witnesses the DOE Psychiatrist and the individual. The individual’s witnesses included a
clinical neuropsychologist (Psychologist), a neighbor and a co-worker. The transcript taken at the hearing
will be hereinafter cited as "Tr.". Various documents that were submitted by the DOE Counsel and the
individual during this proceeding constitute exhibits to the hearing transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted. However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

The individual initially made application for a security clearance by completing a QSP submitted on
March 27, 1994. DOE Security ultimately granted the individual an access authorization in March 1995
following its satisfactory resolution of certain matters regarding the individual, including his omission of
critical information from his QSP and that he has a history of excessive alcohol use. In the initial matter,
DOE Security found that although the individual listed only three prior arrests for DUI on his QSP, the
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individual had in fact been arrested for DUI in five occasions during the years 1976 through 1989. The
individual explained during a December 1994 PSI that he had failed to list all of the DUI arrests due to
failed memory. Regarding his past excessive use of alcohol, DOE Security accepted the individual’s
assurances made during a March 1995 PSI that he understood the security concerns associated with
alcohol abuse, that he no longer drank to excess and that he would likely be quitting altogether due to his
diabetic condition.

However, DOE Security was led to reexamine the individual’s eligibility to hold an access authorization in
May 1999, after receiving information from the individual that he had been charged with Terroristic
Threatening following a verbal altercation with a man at the man’s residence in the neighboring county. In
reporting this matter to DOE Security, the individual was required to complete another QSP. In doing so,
the individual failed to list all of his past arrests for DUI, but only the final DUI arrest and conviction
which occurred in 1989.

The individual explained the circumstances of the charges filed against him for Terroristic Threatening
during a PSI conducted on June 2, 1999. According to the individual, a man whom he has known for 25
years, although not a friend, filed charges against him after a heated argument about certain false
allegations concerning the individual that the man had told to the individual’s ex-wife. After months of
marital difficulties, the individual and his ex-wife (the individual’s fifth wife) were divorced in March
1999. The individual states that a few months after the divorce, his ex-wife informed him of the
accusations the man had made against him while they were still married. The individual has declined to
describe the nature of the accusations made against him by the man, but is adamant in his belief that the
false information the man conveyed to his ex-wife substantially contributed to their divorce. The
individual states that he therefore drove to the man’s house to confront him. The individual states that the
man freely admitted telling the ex-wife the derogatory information and a heated argument ensued. The
individual denies, however, threatening to kill the man, as charged by the man in his complaint. The
individual further asserts that he was not under the influence of alcohol on that day, since he had quit
drinking during the period following his divorce, approximately a month and a half prior to the June 2,
1999 PSI. The individual admitted, however, that before quitting, his drinking had been “fairly heavy”
during the preceding year and a half, on the order of “a 12-pack a day.”

The Terroristic Threatening charge was ultimately settled and dismissed, based upon the individual’s
agreement to have no further contact with the man. Notwithstanding, DOE Security determined that the
individual should be referred to the DOE Psychiatrist for evaluation. The DOE Psychiatrist reviewed the
individual’s personnel security file, interviewed the individual and administered a battery of psychological
tests. In his report dated July 15, 1999, the DOE Psychiatrist diagnosed the individual with Major
Depressive Disorder and Alcohol Abuse by History. In the latter regard, the DOE Psychiatrist concluded:
“[The individual] presents a history of what appears to be long standing and ongoing alcohol use. . . . He
does show a pattern of habitual and excess use of alcohol at this point without evidence of rehabilitation
or reformation. Given his statement about his behavior regarding a recent conflict with his neighbor, I do
feel this is indicative of difficulty which causes a significant defect in his judgement and reliability.”

According to the individual, he resumed drinking in July 1999, limited to no more than two to three beers
on a given day. The individual states that he underwent another period of abstinence in September and
October 1999, but again resumed drinking. The individual asserts that he finally stopped drinking during
Christmas week in December 1999, and has consumed no alcohol since that time. On January 18, 2000, the
individual entered an intensive outpatient alcohol treatment program administered by an area facility
(Treatment Facility). According to the records of the Treatment Facility, “[the individual] began treatment
on 1-18-00 and was discharged on 2-1-00. [The individual] was compliant with the program attending 21
hours of chemical dependency groups. He also attended AA [Alcoholics Anonymous] outside of this
program . . . .” Documentation provided by the individual confirms that he has attended one to three AA
meetings per week since leaving the Treatment Facility.

II. Analysis
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A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.

A. Criterion F, Falsification

DOE Security alleges in the Notification Letter that the individual “[d]eliberately misrepresented, falsified,
or omitted significant information” in completing a QSP on two occasions. First, when initially seeking to
obtain a security clearance in March 1994, the individual listed only three DUI arrests, in 1977, 1988 and
1989, while the subsequent background investigation of the individual uncovered two additional DUI
arrests, in 1978 and 1980. Secondly, in completing a QSP in May 1999, the individual listed only one DUI
arrest, with the date unspecified. In both instances, however, I have concluded that the omissions did not
constitute a deliberate attempt to misrepresent, falsify or omit significant information in evaluating the
individual’s eligibility to hold a security clearance.

The individual testified that in completing the March 1994 QSP, he relied upon computer information that
one of his ex-wives obtained on his behalf from the police. Tr. at 67-68. The individual suggested that the
police records may not have listed one of the arrests because in that instance the DUI charge was reduced
and did not result in a DUI conviction. Tr. at 66-67. According to the individual, he simply forgot the
other DUI arrest (1978), which occurred more than 15 years before he was required to complete the March
1994 QSP. As pointed out by the individual, these explanations were accepted by DOE Security in
granting him a security clearance in March 1994. I am also satisfied with this explanation.

With regard to May 1999 QSP omissions, the individual asserted that his sole objective in completing a
new QSP was to report the Terroristic Threatening charge. The individual explained that in focusing on the
Terroristic Threatening charge, he confused the QSP item (Question 23f) under which he reported the
Terroristic Threatening charge, requiring that he list only charges occurring within the last seven years,
with the QSP item (Question 23d) requiring that he list all arrests related to alcohol. Tr. at 64. The
individual testified that based upon this erroneous reading of the form, he listed only one DUI charge
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because he could not recall whether the final DUI (in 1989) had occurred within the preceding seven-year
period. Tr. at 64- 65. The individual insists that it was not his intent to hide the other DUI arrests, and
indeed he believed there was nothing to hide since DOE Security had been fully apprised of his DUI
arrests when he initially sought his security clearance in 1994. Tr. at 65-66. The individual states that in
his mind it was only necessary that he list the Terroristic Threatening charge under Question 23f, but he
decided to also list one DUI arrest thinking that the last may have fallen within the seven-year
requirements of Question 23f.

My impression of the individual was that he was being honest in stating his explanation for not listing all
of his DUI arrests on the May 1999 QSP. The individual was clearly hasty and careless in completing the
QSP. However, I am persuaded that his negligence was caused by his narrow focus on the Terroristic
Threatening charge and his erroneous belief that there was no need to list matters that had already been
disclosed. I do not believe that there was a deliberate attempt on his part to misrepresent, falsify or omit
information critical to the evaluation of his suitability to hold a security clearance.

B. Criterion H, Mental Condition; Criterion J, Alcohol Use

Next, DOE Security alleges in the Notification Letter that the individual has “a mental condition of a
nature which, in the opinion of a board-certified psychiatrist . . . may cause, a significant defect in
judgment or reliability.” 10 C.F.R. § 710.8(h). The Notification Letter further finds under Criterion J that
the individual “has been, or is a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). I will
consider concurrently the concerns of DOE Security under Criterion H and Criterion J since they are
substantially interrelated. The individual’s “mental condition” which DOE Security alleges may result in
“a significant defect in judgment and reliability” under Criterion H is the history of excessive alcohol use
without rehabilitation alleged under Criterion J.(2)

DOE Security relies upon the report of the DOE Psychiatrist in reaching its findings set forth in the
Notification Letter under both Criterion H and Criterion J. Exh. 8 (Report of Psychiatric Evaluation, dated
July 15, 1999). The DOE Psychiatrist points to a number of factors leading to his conclusions regarding
the individual’s alcohol use, including the individual’s five arrests for DUI during the period 1976-1989,
the individual’s previous failed attempts to quit drinking, his admission that all of his ex- wives
complained about his excessive drinking during their five marriages which all ended in divorce, and the
individual’s admission that he drank habitually to excess during the one and one-half year period prior to
his final divorce in March 1999.(3) The DOE Psychiatrist finally points to the Terroristic Threatening
charge as indicative of a defect in the individual’s judgment and reliability: “He does appear to show a
pattern of habitual and excess use of alcohol at this point without evidence of rehabilitation and
reformation. Given his statement about his behavior regarding a recent conflict with his neighbor, I do feel
this is indicative of difficulty which causes a significant defect in his judgment and reliability.” Exh. 8 at
4; Tr. at 11-16.

The individual does not dispute the factual findings underlying the DOE Psychiatrist’s diagnosis of
Alcohol Abuse by History. I therefore find that there is ample evidence in support of the allegations set
forth in the Notification Letter under Criterion H and Criterion J, related to the individual’s history of
alcohol abuse. As a general matter, excessive use of alcohol by an individual holding a security clearance
is a legitimate security concern since the ability to safeguard national security information is diminished
when judgment or reliability is impaired, and individuals who abuse alcohol may be susceptible to being
coerced or exploited to reveal classified matters. These security concerns are indeed important and have
been recognized by a number of Hearing Officers in similar cases. See, e.g., Personnel Security Hearing,
Case No. VSO-0221, 27 DOE ¶ 82,792 at 85,762 (1999); Personnel Security Hearing, Case No. VSO-
0200, 27 DOE ¶ 82,770 at 85,628 (1998). I therefore turn to whether the individual has presented sufficient
mitigating evidence to overcome the concerns of DOE Security relating to his use of alcohol. Based upon
the record before me, I have determined that the individual has failed to carry his burden in this regard.
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1. Mitigating Evidence

In order to achieve reformation and rehabilitation, the DOE Psychiatrist recommended that the individual
undergo a formal treatment program supplemented by AA, and maintain complete abstinence from alcohol
for an indefinite period. Tr. at 18-19, 22. The DOE Psychiatrist testified that as long as the individual
remains completely abstinent, he perceived no ongoing defect in the individual’s judgment and reliability.
Tr. at 20. The record indicates that the individual has made significant strides toward fulfilling this
recommended course of rehabilitation and reformation.

The individual maintains that he has used no alcohol since December 1999. Tr. at 79. The individual
presented evidence showing that during the two-week period January 18 through February 1, 2000, the
individual successfully completed an intensive outpatient alcohol treatment program administered by a
reputable Treatment Facility. Exh. 12. The individual testified that since completing the Treatment Facility
program, he has a different view of his past alcohol use and now realizes that it was excessive. Tr. at 95-
96. According to the individual, “I don’t intend to drink anymore.” Tr. at 97. Documentation provided by
the individual shows that he has attended one to three AA meetings per week since leaving the Treatment
Facility. Exh. 14.

The Psychologist testified that, based upon his examination of the individual over several sessions in
February and March 2000, the individual appears to be in remission from his alcohol abuse disorder. Tr. at
38-39. On the basis of the tests he administered, the Psychologist believes that the individual has being
truthful when the individual says that he has consumed no alcohol since December 1999. Tr. at 39. In
addition, the Psychologist, who specializes in neuropsychology, testified that his testing revealed no
ongoing neuro-cognitive damage from his past alcohol use that would portend a defect in his judgment
and reliability. Tr. at 39-40. Regarding the Terroristic Threatening incident, the Psychologist dismissed it
as “a case of tempers flaring and somebody calling the police.” Tr. at 42.

Nonetheless, I conclude that the present period of abstinence undertaken by the individual is too short in
duration to mitigate sufficiently the security concerns attached to his past alcohol use. The individual
admittedly resumed drinking in July 1999 following a brief period of abstinence, and he did not again
become abstinent until December 1999. The individual’s current period of abstinence of less than six
months is not assuring from the standpoint of DOE Security, in view of the individual’s past failed
attempts to stop drinking and his recurrent pattern of excessive alcohol consumption. The DOE
Psychiatrist testified that there is a significant risk of relapse on the part of the individual prior to his
achieving one year of sustained abstinence. Tr. at 26-27. This opinion of the DOE Psychiatrist is
consistent with other cases involving diagnoses of excessive alcohol use, finding that DOE Security’s
concerns may be mitigated by evidence of the successful completion of a viable alcohol treatment program
combined with a minimum of one year of abstention from alcohol. See Personnel Security Hearing, Case
No. VSO-0245, 27 DOE ¶ 82,795 at 85,783 (1999), citing Personnel Security Hearing, Case No. VSO-
0167, 26 DOE ¶ 82,801 (1997); Personnel Security Hearing, Case No. VSO- 0226, 27 DOE ¶ 82,780
(1998); see also Personnel Security Hearing, Case No. VSO- 0221, 27 DOE ¶ 82,792 at 85,763 (1999).
Consistent with the opinion of the DOE Psychiatrist, the Psychologist expressed his opinion concerning
the individual’s risk of relapse: “Given the fact that it has been less than six months . . . the risk is a toss-
up right now. It is about fifty/fifty.” Tr. at 49. Under these circumstances, I find that the individual has
failed to adequately mitigate the concerns of DOE Security under Criterion H and Criterion J.

C. Criterion L; Unusual Conduct

Finally, DOE Security has asserted under Criterion L that the individual has “engaged in unusual conduct
... which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason to believe
that [he] may be subject to pressure, coercion, exploitation, or duress which may cause [him] to act
contrary to the best interest of the national security.” 10 C.F.R. § 710.8(l) (Criterion L). The basis for DOE
Security’s concern in this regard is that despite assuring DOE Security during the March 1995 PSI that he
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was going to stop drinking, the individual continued to drink and in fact his drinking admittedly became
excessive.

I have examined the transcript of the March 1995 PSI, and find that the individual did not commit to when
he would stop drinking, but only that “I’m going to have to . . . My diabetes is getting worse.” Exh. 19 at
5. However, the individual did assure DOE Security of his intention never to again drink habitually to
excess. Id. at 7. Although the individual eventually failed to fulfill this intention, I have concluded that the
individual’s inability to control his alcoholism did not constitute a deliberate act bearing upon his honesty,
reliability and trustworthiness, within the purview of Criterion L.

The testimony of his friends and co-workers, as well as other letters of commendation submitted into the
record confirm that the individual is considered to be honest, reliable and trustworthy. Tr. at 54, 59; Exh.
18. The individual also impressed me with his candor, and was convincing in his testimony that his fall
back into excessive alcohol use during 1998 and early 1999 stemmed from the difficulties he was having
with his wife prior to their divorce. Tr. at 75-78. As observed by the Psychologist, the individual’s
depression disorder may have also played a role in his receding into excessive alcohol use, noting “that’s a
very difficult thing to sort out because some people may experience depression and may drink in an
attempt to medicate that.” Tr. at 39-40. It is also evident that the individual lacked the capacity to
understand and control his alcohol use without proper treatment and counseling. Tr. at 95-97. Based upon
the record before me, I am persuaded that the individual did not knowingly attempt to mislead DOE
Security with his assurances during the March 1995 PSI.

III. Conclusion

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(f), (h), (j) and
(l) in suspending the individual's access authorization. For the reasons I have described above, I find that
the individual did not commit deliberate falsification under section 710.8(f), or engage in unusual conduct
within the purview of section 710.8(l). However, the individual has failed to sufficiently mitigate the
concerns of DOE Security that he has a mental condition which may cause a defect in his judgment and
reliability, 10 C.F.R. § 710.8(h), or that he has been a user of alcohol habitually to excess without
rehabilitation, 10 C.F.R. § 710.8(j). I am therefore unable to find that restoring the individual's access
authorization would not endanger the common defense and security and would be consistent with the
national interest. Accordingly, I find that the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road
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Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: May 16, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance.

(2)In his report, the DOE Psychiatrist also diagnosed the individual with Major Depressive Disorder,
Possibly Recurrent. In this regard, the report notes that the individual was treated for anxiety and
depression in 1981, and was taking Paxil (an anti-depressant medication) for four months during 1999.
Exh. 8 at 2. However, the DOE Psychiatrist does not find depression as a mental condition which may
cause a significant defect in the individual’s judgment and reliability, noting in his report that the
individual scored within the range of normal on the Beck Depression Inventory test. Id. at 3; Tr. at 20-21.
The DOE Psychiatrist instead focuses on the individual’s history of alcohol use as a security concern
under Criterion H.

(3)The individual recounted to the DOE Psychiatrist the same information relayed during his June 1999
PSI that, in this period, he generally consumed a 12-pack a day. See Exh. 11 (June 2, 1999 PSI) at 11. The
individual maintains, however, that it takes 18 to 20 beers to intoxicate him. Id. at 12; Exh. 8 at 1.
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May 17, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: January 6, 2000

Case Number: VSO-0329

This Opinion considers the eligibility of XXXXXXX (hereinafter referred to as "the individual") to hold
an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." As
explained below, it is my opinion that the individual's request for access authorization should be granted.

I. BACKGROUND

The individual is an employee of a Department of Energy (DOE) contractor that manages a DOE Area
Office. In 1998, this contractor requested access authorization for the individual for use in connection with
his employment. The individual previously had possessed a DOE access authorization for several years,
but this clearance was suspended in 1991 and terminated in 1992 after admissions of drug use by the
individual raised serious questions regarding the individual’s eligibility for access authorization. DOE
security personnel conducted an interview with the individual in February 1999 (the 1999 PSI) . In
addition, at the request of DOE security, the individual was evaluated by a DOE-consultant psychiatrist
(hereafter "the DOE psychiatrist"), who issued a Report containing his findings and recommendations in
August 1999 (the “Report”). In December 1999, the Director of Personnel Security of the Area Office (the
Security Director) issued a Notification Letter to the individual. The Notification Letter states that the
DOE psychiatrist found that the individual "has an illness/mental condition: (1) Substance Dependence,
Alcohol, with Physiological Dependence, in Sustained Partial Remission and Substance Dependence. The
Letter also presents the DOE psychiatrist’s finding that the individual

is currently drinking, and therefore, does not show adequate evidence of rehabilitation or reformation. This
illness/mental condition has caused in the past, and may cause in the future, a significant defect in his
judgment and reliability, mainly because he is currently drinking.

Notification Letter, Enclosure 2 at p. 1. The Notification Letter therefore finds that the individual’s
alcoholism is an illness or mental condition which is subject to the provisions of 10 C.F.R. § 710.8(h) and

file:///persecc.htm#vso0329


Case No. VSO-0329, 27 DOE ¶ 82,850 (H.O. Woods May 17, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0329.htm[11/29/2012 1:35:25 PM]

(j) [Criterion (h) and Criterion (j)] .

The Notification Letter also identifies a security concern that falls within the regulatory provision set forth
at 10 C.F.R. § 710.8(l) [Criterion (l)]. Criterion (l) concerns information that an individual engaged in
unusual conduct or is subject to any circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interests of the national security.
This concern is described as follows:

Following an administrative review hearing conducted [in 1991], the hearing officer . . . submitted a
Statement of Findings and Recommendations [the 1991 SFR] . . ., in which he stated that he was of the
opinion that it could endanger the common defense and be clearly inconsistent with the national interest to
reissue access authorization to [the individual] at that time. He recommended that Respondent . . . not be
reissued access authorization.

Notification Letter, Enclosure 2 at p. 2.

The individual requested a hearing to respond to the concerns raised in the Notification Letter. In the pre-
hearing submissions made by the individual’s counsel, the individual did not contest the correctness of the
findings of fact made in the 1991 SFR. He indicated that he would present expert evidence aimed at
challenging the DOE psychiatrist’s conclusion that his current level of alcohol consumption was causing,
or was likely to cause in the future, a significant defect in his judgment and reliability. Accordingly, the
hearing convened on this matter focused chiefly on the concerns raised by the individual’s continuing
consumption of alcohol, and on the individual’s efforts to mitigate those concerns through the testimony of
expert medical witnesses and individuals who are knowledgeable concerning the individual’s pattern of
alcohol consumption in recent years. The individual and seven other witnesses, two presented by the DOE
and five by the individual, testified at the hearing.

II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer. As discussed below, Part 710
clearly places upon the individual the responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing Officer to base all findings relevant to this
eligibility upon a convincing level of evidence. 10 C.F.R. §§ 710.21(b)(6) and 710.27(b), © and (d).

A. The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt. The standard in this proceeding places the burden of proof on the individual. It is
designed to protect national security interests. The hearing is "for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The
individual must come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.27(d). Personnel Security Review (Case No. VSA-0087), 26 DOE ¶
83,001 (1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (VSA- 0061), 25 DOE ¶ 83,015 (1996). The individual therefore is afforded a
full opportunity to present evidence supporting his eligibility for an access authorization. The regulations
at Part 710 are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by
regulation and through our own case law, an individual is afforded the utmost latitude in the presentation
of evidence to mitigate security concerns.
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This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. In addition to
his own testimony, we generally expect the individual in these cases to bring forward witness testimony
and/or other evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring
access authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No.
VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶
82,769 (1995) (individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).

B. Basis for the Hearing Officer's Opinion

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The regulations state that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made after consideration
of all the relevant information, favorable or unfavorable, as to whether the granting of access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. § 710.7(a). I must examine the evidence in light of these requirements, and assess the
credibility and demeanor of the witnesses who gave testimony at the hearing.

III. ANALYSIS

A. CRITERIA (h) and (j) CONCERNS

In this case, the DOE psychiatrist concluded in his Report that, based on the individual’s admitted past
behavior in connection with alcohol and drugs, the individual “meets the DSM-IV criteria for Substance
Dependence Alcohol, Cocaine, and Marijuana during a several year period in the late 1980's.” (1) With
respect to the diagnoses of cocaine and marijuana dependence, the DOE psychiatrist accepts the
individual’s assertion that he has not used cocaine, marijuana or other illegal drugs since 1990, and
concludes that “[t]he subject’s Substance Dependence Cocaine and Marijuana appears to be in Sustained
Full Remission.” Report at 10 and 18.

However, with respect to alcohol, the DOE psychiatrist found that the individual should be diagnosed as
Substance Dependence, Alcohol, with Physiological Dependence, in Sustained Partial Remission, based on
the individual’s admission that he has been consuming moderate quantities of alcohol from 1990 to the
present time. In his Report, the DOE psychiatrist recounted the following statements by the individual
concerning his current use of alcohol:

I asked the subject if he is currently drinking alcohol, to which he answered, “My doctor tells me that I
should drink a glass of red wine each day for cholesterol reasons.” I asked him if he has high cholesterol,
to which he answered, “moderately high, just over 200.” I asked him if he were on any medication to
lower his cholesterol. He said, “no.”

I asked the subject to describe for me his current pattern of drinking. He told me that “I usually have a
drink when I get home from work, a glass of red wine or a beer.” I asked him, “one?” He said, “On
weekdays, yes. On weekends, a couple of beers. I asked him what was the most he has had to drink in a
24-hour period in the past year? He said, “Weekends at home, 3-4 beers in an afternoon.” I asked if he
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drinks hard liquor, to which he responded, “Yes, an occasional Margarita.” . . .

I reviewed the subject’s “Past Medical History” with him. . . . I asked the subject why he is currently
drinking with Hepatitis C, since one of the most damaging things that one can do to your liver with
Hepatitis C is to drink alcohol. I asked him if he was sure that [the individual’s Personal Physician]
recommended this, especially since he has a known history of alcohol and drug problems. He was evasive
in answering this question.

Report at 12-14. The DOE psychiatrist provided the following explanation of his diagnosis of Substance
Dependence:

Substance Dependence is a time-independent trait, compared to Substance Abuse, which is a time-
dependent state. What this means is that once one has a diagnosis of Substance Dependence, one always
has the diagnosis, even if the disorder is in Sustained Full Remission in a state of “recovery.” . . .

Therefore, the critical issue is that the subject met the DSM-IV criteria for Substance Dependence,
Alcohol in the late 1980's, which establishes that he is (not was) an alcoholic. He is, therefore, still an
alcoholic, even though his alcoholism is in Sustained Partial Remission.

Report at 19. He therefore concluded that, because the individual is still drinking, there is inadequate
evidence of rehabilitation and reformation from his alcoholism.

[The subject] is an “alcoholic,” and he is currently drinking, albeit allegedly in “moderation.” However,
the only acceptable drinking for someone who [ever] met the DSM-IV criteria for Substance Dependence,
Alcohol, is complete, 100% abstinence from alcohol and all non-prescribed controlled substances. With
his self- report of cholesterol of 149, which is very low, it makes no sense that someone with his alcohol
history and history of Hepatitis C should be drinking one drink a day “to keep his cholesterol down.”
However, he is drinking more than one drink a day, anyway. Because he meets the DSM-IV criteria for
Substance Dependence, Alcohol, any drinking is evidence that there is not adequate evidence of
reformation.

Report at 20. The DOE psychiatrist concluded that the individual’s Substance Dependence causes or may
cause a significant defect in judgment or reliability.

Were the subject not currently drinking, one could make an argument that his Substance Dependence for
Alcohol, Cocaine, and Marijuana have all been in Sustained Full Remission for 9 years, and that this is
long enough to be a mitigating factor for his illness/mental-condition-related, significant defect in
judgment and reliability in the past. However, by the fact that he is currently drinking, he has to be
considered a currently-controlled, drinking alcoholic. His risk for alcohol-related problems [is] higher than
someone without this diagnosis and his risk for relapse into Substance Dependence Cocaine and Marijuana
[is] higher than if he were not currently drinking.

Report at 21. Under direct and cross examination at the hearing, the DOE psychiatrist reiterated these
findings and conclusions contained in his Report, and further discussed the bases for his diagnosis of
Substance Dependence, Alcohol. Tr. at 93-132.

Through his own testimony and the testimony of his witnesses, the individual attempted to show that his
nine years of moderate alcohol use provided a reasonable basis for concluding that the concerns raised by
the DOE Psychiatrist’s diagnosis of Substance Dependence, Alcohol had been mitigated. He testified that
his drinking from 1990 until the present has been moderate, with a gradual lessening in frequency during
that period. Tr. at 44-45.

Well, if you look at the last four months, it’s been about three drinks a week. If you look prior to that, one
drink in the evening after work and maybe two drinks on weekends, on a Saturday or a Sunday.
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Tr. at 45. As corroborative support for his position that he has been drinking moderately since 1990, he
presented the testimony of his wife and a friend/co-worker. His wife testified that she first met the
individual in late 1991, and has lived with him since October 1992. She testified that his drinking has
always been moderate and has declined since the birth of their daughter in September 1995. Tr. at 63-70.

. . . [W]e’re trying to set as good an example as we possibly can for her, . . . and he wants to be healthy
enough to see her grow. With the heart disease in his family and high cholesterol and all that stuff, he
wants to be around for a while.

Tr. at 70. The friend/co-worker testified that he and the individual have been close friends for nine or ten
years and that they share an strong interest in riding motorcycles

[H]is family and myself and part of my family . . . , we do camping trips during the summertime, one or
two camping trips a year. We [also] ride motorcycles together, that’s his wife and myself and other folks.

Tr. 82. The friend/co-worker testified that he had seen the individual affected by alcohol in social
situations, but not to the point where he had been concerned for the individual or those around him. Tr. at
84 and 87. He testified that the most recent instance of heavy social drinking had been “at least a year
time frame, maybe more.” Tr. at 84. He also testified that aside from one episode, in the early 1990's, the
individual has been careful not to drink and drive.

[T]he last time I saw [the individual] driving any kind of a motor vehicle to where I thought he might be
impaired was in the early '90's.

Tr. at 85. He further stated that “there was a case in the early '90's that I saw that one time, and since then,
I have not.” Tr. at 86. Under questioning, he recalled that this incident occurred in 1993. Tr. at 90.

The testimony of his wife and friend/co-worker generally supports the individual’s assertion that he has
been drinking at a generally moderate level in recent years, and that his alcohol use has been gradually
declining. However, the friend/co-worker’s recollection of a possible drunk driving incident in 1993 is
disturbing and cannot be reconciled with the individual’s assertion that he was in full control of his use of
alcohol at that time. Based on this testimony, I find that individual’s assertion that he drinks in moderation
can only be sustained beginning in 1994. The testimony at the hearing therefore permits me to conclude
that he has been a controlled drinker for approximately six and one half years.

The individual also presented evidence on whether his current level of drinking was hazardous to his
health and therefore indicative of ongoing substance abuse. A February 23, 2000 letter from the
individual’s Personal Physician indicated that both he and a Consulting Physician had advised the
individual that one drink per day would not aggravate the individual’s Hepatitis C infection.

[The individual] has been my patient since 1983. Although he has a history of Hepatitis C infection, he
has no current evidence of Chronic Hepatitis C. Repeated blood tests since December, 1984 have shown
normal liver function tests (GGT, ALT, SLT). He has previously been advised by [the Consulting
Physician] and by me that one alcoholic drink per day should not increase the risk associated with his
previous diagnosis of Hepatitis C, particularly in light of the fact that he is monitored with blood tests at
yearly intervals and understands the symptoms of hepatitis.

Individual’s Exhibit I. The individual’s Consulting Physician also presented evidence through an affidavit
and appearance at the hearing. In his affidavit, he stated that daily consumption of the alcohol found in
one glass of wine (approximately 15 grams) would not risk exacerbation of the individual’s Hepatitis C
condition, and would actually be preferable to prescription drugs in treating the individual’s elevated
cholesterol.

At first blush one might conclude, . . . that there is no reason for [the individual] to use alcohol for the
benefits he claims - that he can get the same result by using prescription drugs instead. But some such
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drugs - statins, for example - can cause a rise in liver enzymes, not to mention other potentially deleterious
side effects. (Though actual liver disease as a side effect of such drugs is rare, elevated liver enzymes can
confuse the clinical picture in patients who are being followed for Hepatitis C.) Moreover, statins, which
address only heart disease, may not yield the same overall mortality reduction as does a single daily drink
of alcohol.

Assuming that there are no other risk factors, it is therefore probably preferable for [the individual] and his
physician to use alcohol to lower his cholesterol levels, rather than drugs. The greatest concern would be
that [the individual’s] alcohol consumption be strictly limited to one, and only one, drink per day, due to
his previous history of substance abuse, and to the presence of Hepatitis C virus.

March 9, 2000 Affidavit of the individual’s Consulting Physician.

At the hearing, the Consulting Physician testified that up to 30 grams of alcohol per day is not associated
with the progression of liver disease in patients with Hepatitis C.

Therefore, my bottom line recommendation to [the individual] was that as long as he was consuming less
than two-and-a-half drinks a day, to be precise, that the cardiovascular benefits were clear and
demonstrable, particularly in his high-risk group, and that there was no progression of Hepatitis C.

Tr. at 187-88. He noted that the recommendation in his Affidavit that the individual restrict himself to a
single drink per day was based solely on his previous history of substance abuse, and not on any risk to
the progression of Hepatitis C. Tr. at 196. Based on the evidence from the individual’s Personal Physician
and his Consulting Physician, the individual appears to have been encouraged to drink a moderate amount
of alcohol for his cardiovascular health, despite his Hepatitis C infection. Accordingly, I find no indication
that the individual consciously consumed alcohol in disregard of a health risk posed by his Hepatitis C
infection. It therefore appears that, for the last six and one half years, the individual has been consuming
alcohol in a moderate and controlled manner.

Finally, the individual presented the testimony of the Consulting Psychiatrist, who testified concerning the
diagnosis made by the DOE Psychiatrist and concerning the individual’s prognosis for controlling his
alcohol and drug consumption in the future.(2) At the individual’s request, the Consulting Psychiatrist had
conducted a Psychiatric Evaluation of the individual and he submitted his written report of this evaluation
(the “Evaluation”) at the hearing (the Individual’s Exhibit F). In rendering his assessment of the
individual’s current level of risk for future problems relating to alcohol, the Consulting Psychiatrist first
acknowledged that the individual “has fully admitted that he used alcohol, marijuana, and cocaine in a
manner that met the DSM-IV criteria for substance dependence in the past.” Evaluation at 4. He therefore
does not challenge the DOE Psychiatrist’s diagnosis for the individual of “Substance Dependence,
Alcohol, Marijuana and Cocaine,” but uses that as the basis for evaluating the individual’s current status.

Once a diagnosis of substance dependence is made by DSM-IV standards the diagnosis persists for the rest
of his or her life. If the subject no longer meets the requirements for substance dependence then the
disease is considered to be in remission. Sustained full remission is defined as meeting none of the criteria
for substance dependence or abuse for a period of twelve months or longer. If some of the criteria are met
(but not enough to invoke the diagnosis), then the subject is considered to be in sustained partial
remission.

Id. The Consulting Psychiatrist finds that the individual’s use of alcohol “over the past few years” has not
resulted in any of the symptoms of substance dependence or abuse. In this regard, he discusses the
individual’s use of alcohol in light of his Hepatitis C infection. He concludes that “it appears that [the
individual] is not placing himself in a position to exacerbate a physical condition, as his use [of alcohol]
since learning of the diagnosis of Hepatitis C can be classified as low, averaging less than one and one
half drinks per day.(3) Id. He therefore finds that the individual’s current use of alcohol is healthy, and that
he possesses a strong motivation to continue to limit his alcohol consumption.
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Research has indicated that the consumption of one glass [of beer or wine] daily significantly lowers the
risk of hear disease and cerebral vascular accidents. Given his familial history of cardiovascular disease,
this strategy is of particular importance to him. Therefore, the amount of alcohol he has been consuming
over the past four years, on the balance, appears to be beneficial to his health. In addition, he cites the
strongly motivating factor of the birth of his daughter. With her presence in his life, he has made a
genuine commitment to maintaining his health and well being. This includes not using drugs and not using
alcohol to excess.

Id. at 4-5. The Consulting Psychiatrist therefore rendered a diagnosis of “Possible Substance Dependence
in full remission: alcohol, marijuana and cocaine.”

At the hearing, the Consulting Psychiatrist discussed the issue of whether someone who has met the
criteria for alcohol dependence can be considered to be in full remission if he continues to drink even a
moderate amount of alcohol. He concluded that the individual’s performance over the last several years
indicates that he can handle moderate alcohol consumption in spite of his diagnosis.

So I think that even though he’s drinking at this time, that the fact that he’s gone eight years without
drinking to abuse is very significant. We need to look at the reality of the situation, not what our theories
are or not what happened over ten years ago. . . .

Now, I agree with [the DOE psychiatrist] , as a physician, that if [the individual] had come into my office
back in 1990 -- and I actually may have supervised one of the people who saw him back in '91 -- I would
have said, “Yes, abstinence is the way to go,” but he’s proven that he’s gone and done very well without
abstinence. In fact, I think one would argue that he’s probably had a better outcome than the majority of
people who go through treatment. Basically, eight years without any evidence of problems is better than
you would expect with people who you refer for treatment if you make the diagnosis of dependency. So I
think he’s demonstrated that he has had a good outcome and therefore that lowers the risk of having a
relapse based on, again, his last eight years.

Tr. at 147-48. He also indicated that, given his demonstrated ability to control his drinking, his risk of
relapse to alcohol or drug abuse was not significantly greater than someone with his diagnosis who was
attempting to maintain sobriety.

I’ve certainly treated people who have been abstinent for 15, 20 years who have relapsed. So I think he
would have probably an equal amount of risk, and then that risk would probably be more dependent on
things like social support, you know, if you have some -- let’s say his marriage were to end, if he has other
people he can turn to, that would probably be a bigger factor than whether he’s drinking two drinks a day
or not drinking anything.

Tr. at 163. When asked to quantify the individual’s risk of relapse over the next ten years, the Consulting
Psychiatrist pegged the risk at less than fifty percent.

Given the 50 percent criteria, I would say that it’s less than 50 percent . . . that he certainly over the past
ten years has not demonstrated a difficulty with the way that he’s drinking, that he most likely over the
next ten years will not either.

Tr. at 171. While the DOE Psychiatrist initially maintained that the individual had a greater than fifty
percent chance of abusing alcohol in the next ten years, he modified his position at the close of the
hearing.

Again, it’s hard to quantitate high, medium or low [risk]. You had said 50 percent before, and my
statement was that I thought there was at least a 50 percent chance in ten years, if he continues to drink,
that he’ll get into trouble one way or another with alcohol, but I would say it’s somewhere between a 25
and 50 percent risk if he drinks.



Case No. VSO-0329, 27 DOE ¶ 82,850 (H.O. Woods May 17, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0329.htm[11/29/2012 1:35:25 PM]

Tr. at 223. The DOE Psychiatrist also stated at the close of the hearing that he continued to believe that
anyone diagnosed with Substance Dependence, Alcohol cannot be in a state of reformation “even if he’s
drinking in a controlled way.” Id. However, he now felt, having heard the testimony of the individual and
his witnesses, that “an element of gray” had been introduced concerning the individual’s current diagnosis.
He conceded that it is possible that the individual has achieved a state of “complete remission” from
alcohol dependency as opposed to the diagnosis of “partial remission” from alcohol dependency set forth
in the DOE Psychiatrist’s Report. Tr. at 221-22.

In the administrative review process, it is the Hearing Officer who has the responsibility for making the
initial decision as to whether an individual with alcohol and/or drug problems has exhibited rehabilitation
or reformation. See 10 C.F.R. § 710.27. The DOE does not have a set policy on what constitutes
rehabilitation and reformation from substance abuse, but instead makes a case-by-case determination
based on the available evidence. Hearing Officers properly give a great deal of deference to the expert
opinions of psychiatrists and other mental health professionals regarding rehabilitation and reformation.
See, e.g., Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of
rehabilitation); Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no
rehabilitation). In the present case I find that the individual has successfully mitigated the concerns of
alcohol and drug dependency raised by his actions prior to 1991. He states that he has not used illegal
drugs since 1990, and he has been diagnosed as in complete remission for “Substance Dependence,
Marijuana and Cocaine” by both the DOE Psychiatrist and the Consulting Psychiatrist. The individual’s
use of alcohol has been controlled and moderate for the last six and one half years, and particularly since
of the birth of his daughter four years ago. Both psychiatrists have placed his risk of relapse over the next
ten years at less than fifty percent. Of course, these figures are only estimates that cannot be precisely
relied upon. Far more convincing to me is the testimony of the Consulting Psychiatrist, presented above,
concerning the importance of several years of moderate drinking in establishing the ability of the
individual to consume alcohol in a responsible fashion. It is clear from this testimony that the Consulting
Psychiatrist firmly believes that the individual has demonstrated reformation from his condition of alcohol
dependency. I find the Consulting Psychiatrist's evaluation to be reasonable and persuasive, and accept his
conclusion that reformation has occurred. The DOE Psychiatrist, although not fully convinced that anyone
diagnosed with alcohol dependency should ever attempt to consume alcohol, was sufficiently impressed
with the evidence of reformation presented at the hearing to call his own diagnosis of “partial remission”
into question.

Accordingly, I find that the individual has successfully mitigated the Criterion (h) and (j) concerns set
forth in the Notification Letter.

B. Criterion (l) Concerns

With respect to Criterion (l), the Notification Letter cites the 1991 SFR, in which the Hearing Officer
recommended against restoring the individual’s access authorization, as the basis for the DOE’s concerns
regarding the individual’s honesty, reliability and trustworthiness. Notification Letter, Enclosure 2 at p. 2.
In the 1991 SFR, the Hearing Officer found that in 1986 the individual completed a PSQ [the 1986 PSQ]
on which he indicated he that had never used illegal drugs. However, during a Personnel Security
Interview conducted in early 1991 [the 1991 PSI], the individual admitted to the frequent use of illegal
drugs, including marijuana and cocaine, from 1973 through November 1990. 1991 SFR at 2. At his 1991
hearing, the individual denied that he deliberately falsified the 1986 PSQ, because at that time he was in
denial concerning his drug use. The Hearing Officer rejected this contention and found that the
individual’s false answer was deliberate. Id. at 12-13. The Hearing Officer also found that the individual
had not yet demonstrated rehabilitation or reformation from illegal drug use. He indicated that additional
abstention, counseling and participation in group activity was needed before a favorable finding of
rehabilitation or reformation would be warranted. Id. at 13.

In light of the recent diagnoses by both the DOE Psychiatrist and the Consulting Psychiatrist that the
individual’s “Substance Dependence, Marijuana and Cocaine” is in “Sustained Full Remission,” I find that
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the individual has adequately mitigated the concerns raised by his extensive use of illegal drugs prior to
December 1990. However, the finding that the individual deliberately falsified his 1986 PSQ raises serious
and continuing Criterion (l) concerns regarding the individual’s honesty, reliability and trustworthiness.

At the recent hearing in this matter before me, the individual admitted that he lied on the 1986 PSQ when
he checked a box indicating that he had never used illegal drugs. He acknowledged that “I knew I was
making a lot of bad decisions in those days.” Tr. at 51. He stated that “for a two and a half year period” in
the late 1980's, his uncontrolled use of illegal drugs and alcohol was causing him to make “a lot of bad
decisions, and [falsifying the 1986 PSQ] was probably the worst one.” Tr. at 52.

One thing that I remember when I was answering that question was that even though the lifestyle that I
was leading back then was totally wrong, I didn’t want it to change.

Tr. at 53. At a later point in the hearing, he reiterated that his uncontrolled dependence on alcohol and
illegal drugs at that time prompted his false statement, and that in normal circumstances he is an honest
and trustworthy person.

I can’t explain why I answered that question falsely. I don’t consider myself to be an untrustworthy
person. I don’t like it when people lie to me and I try never to lie to anybody else, but the circumstances
around me answering that question were very excruciating.

Tr. at 217.

It is clear that the individual gave false information about his illegal drug use in his 1986 PSQ. However,
the evidentiary record indicates that since his drug use ended in 1990, the individual’s conduct of his
professional life has not raised additional concerns regarding his honesty, reliability and trustworthiness.
The individual’s supervisor, who has worked with the individual for approximately fifteen years, testified
at the hearing that since 1990, the individual has presented no problems “whatsoever” with regard to his
reliability and competence in the workplace. Tr. at 15. Although the supervisor was aware of the
individual’s falsification of his 1986 PSQ with respect to his drug use, he nevertheless testified that he
unreservedly supported the individual’s efforts to have his access authorization restored. “I have no - I
have no qualms - I have no concerns about his capability of handling and maintaining [restricted]
information.” Tr. at 18. The individual’s friend/co-worker also spoke highly of the individual’s personal
trustworthiness to handle special nuclear materials and safeguard restricted information.

In my line of work, with some of the materials that I deal with and am responsible for, . . . I have to make
sure that the people that are going to be working with me -- that I can trust them, that there are not going
to be any mistakes at any given time. . . . There is zero room for mistake. . . . In that light, I would trust
[the individual] without a doubt, if he were trained in the type of work, and from any other standpoint, I
would trust [the individual] without a doubt.

Tr. at 88-89.

Previous Office of Hearings and Appeals (OHA) opinions in personnel security cases have considered
clearance holders who gave false information on security forms and in security interviews. In some cases,
there is clear evidence of a pattern of dishonesty which raises very serious concerns with regard to an
individual’s character. In one OHA case where restoration of access authorization was not recommended,
the individual involved gave false information on a Standard Form 171 (government job application) to
DOE claiming that he had received bachelor’s and master’s degrees when in fact he had not. More
significantly, the individual in that case failed to disclose on a security form that he had been suspended
from the Active Army Reserve for giving false information including altered documents about his prior
service record, and his training as a pilot in the Marine Corps which he did not complete. Personnel
Security Hearing (Case No. VSO- 0075), 25 DOE ¶ 82,799 (1996), aff’d., 26 DOE ¶ 83,005 (OHA Nov. 8,
1996), aff’d. (OSA Dec. 30, 1996). In that case, the individual denied in a PSI that he had given false
information about his credentials, and he also gave vague and evasive answers to questions posed by the

file:///cases/security/vso0075.htm
file:///cases/security/vso0075.htm
file:///cases/security/vsa0075.htm
file:///security/revoked.htm


Case No. VSO-0329, 27 DOE ¶ 82,850 (H.O. Woods May 17, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0329.htm[11/29/2012 1:35:25 PM]

interviewer. The Hearing Officer was not persuaded that the individual’s “long history of classified work
suggests that he has never compromised his country’s security,” finding that the individual’s past pattern
of dishonest conduct outweighed the favorable aspects of his work with DOE. In the present case, the
individual only provided a single dishonest answer on his 1986 PSQ. At the 1991 PSI, the individual
provided accurate information to his interviewers. Accordingly, the individual in the present case has not
exhibited a pattern of dishonest conduct that would indicate a fundamental defect of character.

Measuring the individual’s dishonest answer on the 1986 PSQ against the standards set forth in 10 C.F.R.
§ 710.7(c), I find that it was serious in nature because it could have made the individual vulnerable to
coercion by someone who discovered that the individual was hiding his history of drug use from the DOE.
However, that is no longer a concern since the information is now out in the open. In addition, I find that
his dishonesty was knowledgeable and voluntary, and that it took place when he was a mature adult in his
late twenties. On the positive side, since it involved only one question on a PSQ, I find the individual’s
dishonesty was an isolated event. I believe that the individual’s dishonest answer on the 1986 PSQ was
related to his uncontrolled use of alcohol and illegal drugs in the late 1980's, and was not typical of his
general behavior in other periods of his life and or in his career. Finally, I believe that for a period of more
than five years, the individual has shown himself to be reformed his negative behaviors with respect to
both alcohol and illegal drugs, and to be fully in control of his life.(4)

The DOE security program is based on trust, and once an individual has breached that trust, a serious
question arises as to whether that individual can be trusted to comply with the security regulations.
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995), aff’d. (OSA, May
22, 1995). Accordingly, the period following an individual’s confession of making false statements to the
DOE must be of sufficient length to demonstrate that the individual will continue to be open and truthful
with the DOE in all areas of security concern. In one case involving an individual who had lied about his
illegal drug use to the DOE and violated a certification that he would abstain from illegal drugs in the
future, the OHA Director found that the individual must “provide corroboration to demonstrate a
significant period of truthfulness” before the serious security risks associated with such behavior could be
viewed as fully mitigated. The OHA Director therefore reversed the hearing officer’s recommendation to
restore access authorization, finding that the period of truthfulness of approximately one year advanced by
the individual was inadequate. Personnel Security Hearing (Case No. VSO-0242), 27 DOE ¶ 82,799
(1999), rev’d., 27 DOE ¶ 83,017 (OHA August 25, 1999), aff’d. (OSA November 22, 1999).

In a recent determination, a hearing officer found that, even after 19 months, the individual in her opinion
had not yet proved that he was rehabilitated from lying, and therefore had not yet earned back the right to
be trusted again with a DOE access authorization. Personnel Security Hearing (Case No. VSO-0289), 27
DOE ¶ 82,823 (1999), request for review pending. In the present case, given the strength of the evidence
that the individual has significantly reformed his life and has maintained his efforts for more than five
years, I find that he has mitigated the concerns raised by his 1986 false statement that concealed his use of
illegal drugs.

IV. CONCLUSION

For the reasons set forth above, I find that the individual suffers from the disorder of “Substance
Dependence, Alcohol, Marijuana and Cocaine,” as diagnosed by a board-certified psychiatrist. Further, in
resolving the issue concerning the individual's eligibility for access authorization, I find that this
derogatory information under Criterion (h) and (j) has been mitigated by sufficient evidence of
reformation. I also find that the individual has mitigated the Criterion (l) concerns raised by his dishonest
response to a question on his 1986 PSQ and by his previous use of illegal drugs. Accordingly, after
considering all the relevant information, favorable or unfavorable, in a comprehensive and common-sense
manner, it is my opinion that the individual has demonstrated that granting him a clearance would not
endanger the common defense and would be clearly consistent with the national interest. It therefore is my
opinion that the individual's request for access authorization should be granted.
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The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, DC 20585-0107, and served on the other party. If either party elects
to seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: May 17, 2000

(1)He also concludes that the individual met the DSM-IV criteria for the less severe diagnosis of Substance
Abuse Alcohol, Cocaine, and Marijuana, in the late 1980's. However, he notes that this is a “default
diagnosis”, since he also meets the criteria for Substance Dependence. Report at 17-18.

(2)At the hearing, the Consulting Psychiatrist and the DOE Psychiatrist discussed their professional
experience in the area of alcohol and chemical dependency evaluation and treatment. They both have
extensive experience in these areas.

(3)”This figure is derived from the individual’s assertion that in the last four years he has limited his
alcohol intake primarily to one drink per day with an occasional increase to two drinks daily on weekends,
and very occasionally three drinks. Id. I find that his level of consumption (over the last four years) is
compatible with the individual’s description of his drinking habits to the DOE psychiatrist and with the
testimony of his wife and friend/co- worker. His level of consumption appears to have been significantly
higher than this in the early 1990's.

(4)As discussed above, the last documented incident of possibly irresponsible behavior, i.e., operating a
motorcycle while appearing to be under the influence of alcohol, was reported by the friend/co-worker to
have taken place about six and one half years ago.
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October 5, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: January 11, 2000

Case Number: VSO-0330

This Opinion concerns the eligibility of XXXXXXXXXX (hereinafter referred to as the “individual”) to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The
individual has applied for an access authorization under the provisions of Part 710. This Opinion considers
whether, on the basis of the evidence and testimony presented in this proceeding, the individual’s access
authorization should be granted. As set forth in the Opinion, I recommend against granting the individual a
security clearance.

I. Background

The individual is employed by a DOE contractor. The contractor requested an access authorization for the
individual in order that he have access to classified documents at a DOE facility. However, during the
individual’s background investigation, derogatory information was reported and that information was not
resolved during a personnel security interview (PSI). The derogatory information is set forth in the
Notification Letter, and is summarized below.

The Notification Letter states that the derogatory information regarding the individual falls within 10
C.F.R. § 710.8(j) and (h) (Criterion J and Criterion H). The DOE Operations Office invokes Criterion J on
the basis of information that the individual has been or is a user of alcohol habitually to excess, or has
been diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse. In this regard, the Notification
Letter contends that the individual: (1) was diagnosed by a DOE consultant psychiatrist as meeting the
criteria for alcohol abuse and there is no evidence of reformation or rehabilitation; and (2) continues to
consume alcohol.

The DOE Operations Office also invokes Criterion H on the basis of its finding that the individual has “an
illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist, or other
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licensed physician causes or may cause, a significant defect in his judgment or reliability.” 10 C.F.R. §
710.8(h). In this regard, the Notification Letter cites the DOE consultant psychiatrist’s conclusion that the
individual’s alcohol abuse may cause a significant defect in judgment and reliability.

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a
hearing in this matter. 10 C.F.R. § 710.21(b). On January 11, 2000, I was appointed as Hearing Officer in
this case. After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a
hearing date. That date was rescheduled for good cause at the request of DOE counsel. At the hearing, the
DOE counsel called one witness, the DOE consultant psychiatrist. The individual elected to call two
supervisors, one co-worker, and his wife as witnesses, and the individual also testified. The transcript
taken at the hearing shall be hereinafter cited as “Tr.” Various documents that were submitted by the DOE
counsel during this proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”

II. Analysis

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
provides that “[t]he decision as to access authorization is a comprehensive, common-sense judgment,
made after consideration of all relevant information, favorable or unfavorable, as to whether the granting
of access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest.” 10 C.F.R. § 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).
Once the DOE Operations Office has made a showing of derogatory information raising security concerns,
the burden is on the individual to come forward at the hearing with evidence to convince the DOE that
granting his access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the national interest” test indicates that
“security-clearance determinations should err, if they must, on the side of denials”); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should not be granted since I am unable to conclude that such a grant would not endanger the common
defense and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.

A. Findings of Fact

The following facts are uncontested. While attending college in 1985, the individual ran a red light, failed
a field sobriety test and a Breathalyzer test, and was then arrested for Driving Under the Influence (DUI).
PSI at 22. In 1991, the individual drove through a permanent barricade at the end of an access road. PSI at
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24. He failed a Breathalyzer test (at 0.13) and was again arrested for DUI. PSI at 25. In 1997, the
individual reported to a nuclear power plant at around 7:00 a.m. for work, but was asked to leave after a
security guard smelled alcohol on his breath. PSI at 26-28. He tested 0.08 on a Breathalyzer. PSI at 28.
Shortly thereafter, in June 1997, a human resources manager at the individual’s employer recommended
that the individual be evaluated by an alcohol counselor. PSI at 28-30. According to the individual, the
counselor interviewed the individual for two hours, concluded that he had no alcohol problem, and did not
recommend any treatment. Id. In August 1998, the individual began working for his present employer, a
DOE contractor. PSI at 3, 6.

The contractor applied for access authorization for the individual and, in April 1999, the individual was
interviewed by DOE security regarding the security concerns triggered by his alcohol use. PSI at 6. In May
1999, after fishing on a lake with a friend one evening, the individual wrecked both his truck and his boat
while pulling the boat from the lake. Tr. at 43-45; 55; 64; 77-79. The individual was then arrested for
DUI. Tr. at 91. In June 1999, the individual’s wife arrived home from work to find him intoxicated and
sleeping at home. Upset with his behavior, she called his parents, who live two hours away. Tr. at 72. The
parents drove to the individual’s home, implored him to stop drinking, and returned home after the
individual promised to do so. Tr. at 21, 72, 81; Ex. 7 at 3. After they left, the individual became infuriated
with his wife. Tr. at 72. He rented a limo, purchased a six-pack of beer, and rode around town all night
drinking the beer, eventually spending the night at a hotel. Id. at 72-73. Three days later the individual
again became intoxicated at home. Tr. at 20-21.

In July 1999, the DOE consultant psychiatrist evaluated the individual and diagnosed him as meeting the
criteria for alcohol abuse, without evidence of rehabilitation or reformation, even though the individual did
not mention his May 1999 DUI arrest during the interview. Tr. at 13, 17, 92. In September 1999, the
individual accompanied his wife to the wedding of her co-worker, where he became intoxicated. Tr. at 76.
The individual’s wife was so angry with his behavior that he spent the night with his parents, instead of at
home with his wife. Id. At the hearing, a friend of the individual testified that he saw the individual
intoxicated during a weekend outing that took place the previous month. Tr. at 49-50; 54.

B. Criteria H and J

The facts as set forth clearly above support the DOE Operations Office’s finding that valid security
concerns exist with respect to Criteria H and J. As stated above, the DOE consultant psychiatrist diagnosed
the individual as suffering from alcohol abuse. He also testified at the hearing that when a person is “drunk
or even tipsy,” he is vulnerable to defects in judgment or reliability. Tr. at 24-25. Such lapses are
supported in the record by accounts of the individual’s alcohol arrests, intoxication at a social event that
resulted in the embarrassment of his wife, and banishment from a nuclear power plant for excessive
alcohol use. Tr. at 76; PSI at 22-27.

Furthermore, I find that the individual has not presented any evidence of rehabilitation or reformation that
would allay the security concerns set forth in the Notification Letter. The psychiatrist based his diagnosis
on the individual’s alcohol-related legal difficulties and the family problems caused by the individual’s
alcohol use. Tr. at 17. At the hearing, the individual admitted that he continues to drink and that he has not
participated in any alcohol treatment program. Tr. at 95-98. He also denies that he has an alcohol problem,
and minimizes the negative effects that his alcohol consumption has had on his life. Tr. at 90-95. For
example, neither DOE counsel, the hearing officer, or the DOE psychiatrist were aware of the individual’s
May 1999 DUI until the individual’s witnesses referred to the incident in hearing testimony. The
individual then admitted under cross-examination by DOE counsel that he had not reported the arrest in a
timely manner to DOE, and that he had not mentioned the arrest at all to the psychiatrist, even though the
interview took place only two months after the incident. Tr. at 91-92. The individual tried to minimize the
arrest, and said that it “slipped his mind” (even though charges were still pending at the time of the
hearing) because he expected to be found innocent of the charges. Tr. at 92. He testified that he refused to
take a Breathalyzer test at the time of the arrest because he “has had trouble with Breathalyzer machines
in the past.” Tr. at 93. In addition, he explained the incident at the power plant by saying that the smell on
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his breath was not due to intoxication that morning but rather that “alcohol comes through his pores.” Tr.
at 74; PSI at 27. The testimony that follows supports my conclusion that there is no evidence of
rehabilitation or reformation:

A. The only evidence [of rehabilitation or reformation] that I have is the testimony of my wife
that sees me probably more than anyone. And I haven’t been in trouble since May of 1999,
but that is pretty weak. ... I have quit drinking a whole lot at one time.

Q. But you are not abstinent? You still drink?

A. That’s right. I made the decision after I saw [a psychologist who evaluated the individual at
the request of the individual], am I going to shell out seven to ten thousand dollars and quit
drinking for a year for somebody like him to say I don’t have a drinking problem. I decided I
would not do that. I didn’t feel like that was realistic. Even if you get him to say you don’t
have a drinking problem in a year, you know, I still feel like it can crop up all your life. And
yeah, am I going to quit drinking forever for a national security clearance? The answer would
be no.

Tr. at 97-98.

In previous personnel security administrative review proceedings, OHA hearing officers have generally
found that, absent unusual circumstances, individuals who suffer from alcohol abuse cannot be considered
to be rehabilitated in any meaningful sense without total abstinence of at least one year. Personnel
Security Hearing, Case No. VSO-0245, 27 DOE ¶ 82,795 (1999). These findings have been based on a
careful evaluation of the facts of each case, with great deference paid to the expert opinions of
psychiatrists and other mental health professionals. Personnel Security Hearing, Case No. VSO-0298, 27
DOE ¶ 82,828 (2000). The psychiatrist in this case testified credibly that there is no evidence of
rehabilitation or reformation. Tr. at 13, 17. By his own admission, the individual denies that he has a
drinking problem, continues to drink alcoholic beverages and refuses to consider abstinence or an alcohol
treatment program. Tr. at 97-98. Therefore, I find that the security concerns set forth in the Notification
Letter have not been mitigated.

III. Conclusion

As explained in this Opinion, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8
(h) and 710.8 (j) in denying the individual’s access authorization. The individual has failed to present
adequate mitigating factors or circumstances to erode the factual basis for these findings or otherwise
alleviate the legitimate security concerns of the DOE Operations Office. In view of these criteria and the
record before me, I cannot find that granting the individual’s access authorization would not endanger the
common defense and security and would be consistent with the national interest. Accordingly, I find that
the individual’s access authorization should not be granted.

The regulations set forth at 10 C.F.R. § 710.28 (a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28 (b). The address
where submissions must be sent for the purpose of serving them on the Office of Security Affairs is as
follows:

Director
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Office of Safeguards and Security, NN-51

Office of Security Affairs

U. S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Valerie Vance Adeyeye

Hearing Officer

Office of Hearings and Appeals

Date: October 5, 2000
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July 7, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:February 4, 2000

Case Number: VSO-0332

This Opinion concerns the eligibility of XXXXXXXXXXX (the individual) for continued access
authorization (1) under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access to
Classified Matter or Special Nuclear Material.” The individual’s access authorization was suspended by
one of the Department of Energy’s (DOE) Operations Offices. As explained below, it is my opinion that
the individual’s access authorization should not be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).

In this instance, DOE granted the individual an access authorization as a condition of his employment with
a DOE contractor. However, the local DOE security office initiated formal administrative review
proceedings by informing the individual that his access authorization would be suspended pending further
consideration of certain derogatory information received by DOE that created substantial doubt regarding
his continued eligibility. This derogatory information is described in a Notification Letter subsequently
issued to the individual on January 7, 2000. More specifically, Enclosure (1) attached to the Notification
Letter contains DOE security’s findings with respect to the individual that fall within the purview of
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8(j). The bases for
these findings are summarized below.

Enclosure (1) of the Notification Letter alleges that the individual “has been, or is a user of alcohol

file:///persecc.htm#vso0332
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habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent or as
suffering from alcohol abuse.” 10 C.F.R. § 710.8 (j) (Criterion J). Specifically, the Notification Letter
alleges that the individual was diagnosed by a board-certified psychiatrist as alcohol dependent. In this
regard, Enclosure (1) describes several acknowledgments made by the individual during a DOE Personnel
Security Interview (PSI) conducted on December 2, 1999: (1) in 1999, the individual spent an average of
between $400 and $500 a month on alcohol, went to work hung-over 25-30 times, over the last couple of
months prior to his PSI he routinely threw-up after lunch on Mondays, and consumed alcohol in order to
steady his signature; (2) on July 19, 1999, the individual attempted to detoxify himself of alcohol, however
he experienced a grand mal seizure as a result of alcohol withdrawal; (3) after entering the hospital
subsequent to his seizure, the individual suffered liver damage as indicated by elevated liver enzymes and
low platelets; and (4) the individual suffered significant relapses on two occasions, September 29, 1999
and October 14-19, 1999, after which he was admitted to the hospital.

On January 25, 2000, the individual filed a Response to the matters raised in the Notification Letter and
requested an administrative hearing to resolve those matters. The DOE transmitted the individual’s hearing
request to the Office of Hearings and Appeals (OHA) Director pursuant to the provisions of 10 C.F.R. §
710.25(a) on February 1, 2000. The OHA Director appointed me as Hearing Officer in this case on
February 4, 2000. 10 C.F.R. § 710.25(b). I convened a hearing in this matter. See 10 C.F.R. § 710.25(g).
At the hearing, the individual represented himself and testified on his own behalf. In addition, the
individual called his wife and two experts, a board certified psychiatrist and a clinical psychologist. The
DOE presented two witnesses at the hearing: the DOE consultant psychiatrist and a DOE personnel
security specialist.

The Hearing Officer’s role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). In resolving
questions about the individual’s access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent and seriousness of the conduct; the circumstances surrounding his conduct,
to include knowledgeable participation; the frequency and recency of his conduct; the age and
maturity at the time of the conduct; the voluntariness of his participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation of his conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors.

It is the totality of these facts and circumstances that sheds light on whether the individual could fail to
perform his security responsibilities adequately. Although it is impossible to predict with absolute certainty
an individual’s future behavior, as Hearing Officer in this case, I must make a predictive assessment. In
this regard, the burden is on the individual to demonstrate that restoring his access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
After careful consideration of all the evidence and testimony presented in this proceeding, I conclude that
the individual has not met his burden in this case.

II. Analysis

I have thoroughly considered the record in this proceeding, including the submissions tendered in this case
and the testimony of the witnesses presented at the hearing. In resolving the question of whether the
individual’s access authorization should be restored, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c). After due deliberation, it is my opinion that the individual’s access
authorization should not be restored. I find that a restoration would endanger the common defense and
security and would be clearly inconsistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings I make in support of this recommendation are discussed below.



Case No. VSO-0332, 28 DOE ¶ 82,751 (H.O. Chapman July 7, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0332.htm[11/29/2012 1:35:27 PM]

A. Derogatory Information

The derogatory information in this case arises from the individual’s consumption of alcohol. The facts
concerning the individual’s consumption of alcohol are largely undisputed by the individual, who
acknowledges that he is an alcoholic. (2) The individual began drinking alcohol in 1984 while serving in
the Army. Id. at 1. In February 1999, several of the individual’s co-workers became concerned about his
apparent problem with alcohol. Id. at 2. The individual reportedly went to work hung-over from alcohol
25 to 30 times in 1999. He was also reported as having “shaky hands” at work and consumed alcohol in
order to steady his signature. Id.

In July, after several episodes of drinking, the individual decided to quit drinking by attempting sobriety at
home. Id. at 3. On July 20, 1999, he experienced a grand mal seizure from alcohol withdrawal. Id. He
voluntarily entered a hospital from July 21, 1999 through July 25, 1999 for detoxification. During his
hospital stay, laboratory tests indicated that the individual had elevated liver enzymes and low platelets
due to liver damage. Id. at 4. In addition, a psychiatrist diagnosed the individual as suffering from alcohol
dependence. Id. On August 6, 1999, the individual, acting on the advice of his supervisor, sought
assistance for his alcohol problem through the DOE Employee Assistance Program (EAP). Id. at 5. As part
of the EAP program, the individual signed a 12-month Recovery Agreement that required him to maintain
total abstinence with a minimum of 12 blood, urine, or breath samples for alcohol testing. Id. The
Agreement further specified that the individual attend EAP meetings once a month, continue Alcoholics
Anonymous (AA) 12-step meetings and complete a six week Intensive Outpatient Treatment program at a
local hospital. Id. During the course of this treatment plan, the individual suffered serious relapses. He
consumed a tremendous amount of alcohol on two occasions, September 29, 1999 and October 14-19,
1999. On both occasions, the individual was admitted to the hospital for several days. Id. 6-7. During the
course of his hospital stays, several psychiatrists diagnosed the individual as being alcohol dependent.

Based on these facts, I find that the DOE properly invoked Criterion J when it suspended the individual’s
access authorization. It was reasonable for the DOE to conclude that the individual’s alcohol use, which
began in 1984 and has compromised his physical health, might impair the individual’s judgment and
reliability and prevent the individual from safeguarding classified matter or special nuclear material. It is
for this reason that Hearing Officers in DOE security clearance proceedings have consistently found that
alcohol abuse, alcohol dependence and the habitual excessive use of alcohol raise important security
concerns. See, e.g., Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996);
Personnel Security Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758, aff’d, 25 DOE ¶ 83,006 (1995);
Personnel Security Hearing (Case No. VSO- 0042), 25 DOE ¶ 82,771 (1995). In this case, a DOE
consultant psychiatrist confirmed several other psychiatrists’ diagnosis of alcohol dependency.

B. Mitigating Factors

A finding that derogatory information exists does not end the evaluation of the evidence concerning the
individual’s eligibility for access authorization. In the present case, the individual maintains that there are
mitigating factors that alleviate the agency’s security concerns and justify the restoration of his security
clearance. In support of his position, the individual states that he is participating in alcohol rehabilitation in
the form of attending AA meetings, attending counseling meetings with the EAP counselor and consulting
with a psychologist for his depression and alcohol problems. He further maintains that he has totally
abstained from alcohol since October 1999 and that he has no intention to resume drinking.

At the hearing, the individual presented evidence that he is a respected, well-qualified and conscientious
employee. Individual’s Exhibit A. The individual’s supervisor wrote that the individual “has always
functioned as an outstanding member of our . . . support team.” Id. His supervisor further reported that
during his period of rehabilitation, the individual has had no reliability issues, that he has a very good
attendance record and has reported to work in excellent physical condition. Id. He added that the
individual is well-respected by his customers and by other members of his team. Id.
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The individual also offered the testimony of his wife and a written letter from his EAP counselor to
further mitigate the agency’s security concerns. The EAP counselor has been providing employee
assistance, particularly alcohol counseling, since August 1999 and is licensed and certified as a clinical
mental health counselor. He wrote that despite the individual’s early relapses, he has consistently met all
of the requirements for his continued rehabilitation and reformation. The EAP counselor indicated that the
individual is committed to AA and has exceeded the counselor’s expectations of his involvement in that
program. He further wrote that he believes the individual “can safely and reliably perform his work . . . ,
and given his recovery history of the past 6 months, he is capable of the highest security clearance.”
Individual’s Exhibit E.

The individual’s wife provided candid testimony concerning her support for her husband’s sobriety
campaign. She testified that she is committed to helping her husband abstain from alcohol and has
indicated her willingness to support her husband by accompanying him to AA. The individual’s wife
further testified that she has noticed a positive change in her husband’s behavior since he has ceased
drinking. Hearing Transcript (Tr.) at 112-113. She noted that he is more interested in spending time with
his family and is much more dependable than he has been in the past. Id.

Finally, the individual testified to his sincere commitment to abstain from alcohol and to continue his
treatment for his addiction. He stated that his last drink was in October 1999, when he had his second
relapse. During the course of the hearing, the individual indicated that he underwent another series of
blood tests (including liver function tests) on December 21, 1999. The results of these tests revealed that
the individual’s liver enzymes have returned to normal limits. According to the DOE consultant
psychiatrist, these test results indicate that the individual is not consuming alcohol at this time. Tr. at 51.

C. Expert Testimony

In the administrative process, it is the Hearing Officer who has the responsibility for assessing whether an
individual with alcohol problems has presented sufficient evidence of rehabilitation or reformation. See 10
C.F.R. § 710.27. Hearing Officers properly give a great deal of deference to the expert opinions of
psychiatrists and other mental health professionals regarding rehabilitation and reformation. See e.g. ,
Personnel Security Hearing ( Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation
from alcohol abuse under Criteria J); Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760
(1995) (finding of no rehabilitation from alcohol abuse under Criteria J). Moreover, it is my responsibility
as Hearing Officer to ascertain whether the factual basis underlying the psychiatric diagnosis is accurate,
and whether the diagnosis provides sufficient grounds, given all the other information in the record, for the
denial of a security clearance. See, e.g., Personnel Security Hearing (Case No. VSO-0068), 25 DOE ¶
82,804 (1996). On the basis of that evaluation, I find that the diagnosis made in the present case has a
proper factual basis. I am further persuaded from the testimony of the DOE consultant-psychiatrist, the
individual’s psychiatrist and the individual’s psychologist, that the individual is not yet rehabilitated or
reformed and is in need of further alcohol treatment.

The three mental health professionals who have consulted with the individual agree that he is alcohol
dependent. The DOE consultant-psychiatrist, who testified at the hearing, is board-certified in psychiatry
and addiction medicine and has been practicing for many years. He was asked by DOE to prepare a
psychiatric report. However, the DOE consultant-psychiatrist did not personally evaluate the individual
because several other physicians, including an Emergency Medicine physician, an internist and two Board
Certified Psychiatrists, have all diagnosed the individual as alcohol dependent. Thus, the DOE Operations
Office felt it was unnecessary for the DOE consultant- psychiatrist to examine the individual once again.
Nevertheless, in preparing his report, the DOE consultant-psychiatrist thoroughly reviewed the
individual’s DOE Personnel Security file and a collection of his medical records. After a review of these
records, the DOE consultant-psychiatrist confirmed that based on the historical information in the
individual’s record, the individual meets the DSM-IV criteria for Alcohol Dependence with Physiological
Dependence in Early Partial Remission. Psychiatric Report at 6. (3) He also reviewed the individual’s
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laboratory studies and noted that his liver enzymes were highly elevated. Tr. at 38.

With regard to whether there is adequate evidence of rehabilitation or reformation, the DOE consultant
psychiatrist opined that a three-year period of treatment would be necessary for adequate evidence of
rehabilitation and reformation in this case, based on the following factors: the individual is suffering from
a serious form of alcoholism as evidenced by his withdrawal seizure, alcoholism has caused damage to the
individual’s body, and the individual has had two serious relapses even with full knowledge of the
implications of alcohol problems on his security clearance. Tr. at 43. He explained that the individual
needs to be completely abstinent form alcohol for a minimum of two years and that these two years are in
addition to a rehabilitation program such as AA or an Intensive Outpatient Program (IOP). Since the
individual has already completed six months of AA, the DOE consultant psychiatrist testified that the
individual needs two and a half more years to be considered rehabilitated and reformed. The DOE
consultant psychiatrist stressed the need for the individual to continue with AA for a period of a year, at
least once a week. Tr. at 45. Although the individual asserts that he attends several AA meetings per week,
the DOE consultant psychiatrist testified that the long term requirement of a year of AA must be met to
reap the benefits of the program. Id.

In addition to the testimony of the DOE consultant psychiatrist, the individual offered the testimony of
another psychiatrist. (4) The individual’s psychiatrist has met with the individual five times during which
time he focused his treatment on medication management. Tr. at 74. In his opinion, the individual
psychiatrist considers a one-year time period to be adequate to demonstrate rehabilitation from alcohol.
Relying on the DSM-IV criteria, he stated that “the first 12 months following alcohol dependence is a time
of particularly high risk for relapse . . they designate those first 12 months as being early remission.” Tr. at
67. He further stated that after the one year time period the remission goes from early to sustained. Id. In
addition, the individual’s psychiatrist opined that although the individual had a very serious problem, “he
took three serious hits to knock him off his drinking course,” i.e, a grand mal seizure, the loss of his
security clearance and the incohesiveness of his family due to his alcohol problem. According to the
individual’s psychiatrist, it was these three scenarios that caused the individual to realize that he really
needed to stop drinking. Because the individual has done well with his treatment program, his psychiatrist
believes that his prognosis is good. Tr. at 70.

A clinical psychologist who was initially referred to the individual by DOE also testified on behalf of the
individual. He has met with the individual on over 16 occasions and is currently treating him for
depression management related to his alcohol problem. The clinical psychologist testified that the
individual now has a deeper realization of the seriousness of his alcohol problems. Tr. at 88. He believes
that the individual is sincerely committed to his sobriety. Id. The clinical psychologist further testified that
he believes the individual could be considered rehabilitated in one year. According to the clinical
psychologist, “most people who have maintained sobriety up to two years really are in a very low risk
category of having a relapse, . . . the prediction of that maintenance of sobriety is at its best. However, he
maintained that “certainly within one year, one has improved one’s reliability of maintaining sobriety at a
very high level of probability.” Tr. at 90-91. Based on the clinical sessions conducted with the individual,
the clinical psychologist believes the individual is a very reliable and trustworthy person. Id. at 92. He
stated that although the individual has only had six months of sobriety, “my opinion is that in this specific
case, . . . , that he’s showing an incredible amount of realistic thinking, good judgment, good understanding
and good resolve in maintaining abstinence.” Tr. at 97.

D. Summary

Based on all of the evidence before me, I find that the individual has not successfully mitigated the
security concerns regarding his alcohol use. While there has been impressive testimony and
documentation about the individual’s overall honesty and reliability, as well as the individual’s current
sobriety and reliability on the job, these factors do not overcome the security concerns presented in this
case. In the past we have stated that excessive consumption of alcohol off the job raises security concerns
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because of the possibility that a clearance holder may say or do something under the influence of alcohol
that violates security regulations. See Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶
82,803 (1996); Personnel Security Hearing (Case No. VSO-0054), 25 DOE ¶ 82,783 at 85,730 (1995)
(citing Cole v. Young, 351 U.S. 536, 550 n.13 (1956)). The fact that this has not occurred in the past is no
guarantee that it will not occur in the future should the individual again have a relapse.

In addition, while I am persuaded that the individual sincerely intends to abstain from alcohol and has
been diligently and actively participating in AA and counseling sessions, I am still unable to find at this
time that there has been sufficient rehabilitation or reformation to mitigate the DOE’s security concerns.
My finding is based primarily on the relatively short period of time for which the individual has been
abstinent (six months), the individual’s diagnosis of alcohol dependence (the more serious addiction to
alcohol) and the expert testimony of the DOE consultant-psychiatrist, the individual’s psychiatrist and the
individual’s clinical psychologist. While there is a difference in opinion in the minimum time requirement
for rehabilitation and reformation, one year versus three years, it is important to note that the individual
does not meet either time requirement for rehabilitation and reformation. These same considerations have
led Hearing Officers in other DOE security cases to find that there was insufficient evidence of
rehabilitation or reformation. See Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803
(1996) (five months); Personnel Security Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758, aff’d, 25 DOE
¶ 83,006 (1995) (five months); Personnel Security Hearing (Case No. VSO-0031), 25 DOE ¶ 82,770
(1995) (nine months); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769 (1995) (eight
months); Personnel Security Hearing (Case No. VSO-0029), 25 DOE ¶ 82,766 at 85,609, aff’d, 25 DOE ¶
83,003 (1995) (four months).

Another important factor in my determination regarding rehabilitation and reformation is that the
individual has only recently (six months ago) attempted to overcome his denial of an alcohol problem and
begun taking a realistic look at his problem. This is evidenced by the individual’s lack of initiative to seek
further help after he went through detoxification as a result of an alcohol withdrawal seizure. In fact, as
stated by the individual at the hearing, “after I did get some help, through the detox center, my thoughts
prevented me from getting further help as in AA and IOP. I did not think that [DOE employees] went to
AA. . . . I thought that I was a rare case and should not deface the [DOE] image because of my alcohol
problem.” Tr. at 25. This indicates, at least until very recently, that the individual was unwilling or unable
to admit that he has a serious alcohol addiction. Although it is commendable that the individual has now
appeared to accept his problem and has taken significant steps to address it, I do not believe he is far
enough along in his efforts at rehabilitation for me to find that the agency’s security concerns regarding his
alcohol use have been mitigated. Until the individual has progressed further along his course of
rehabilitation, which includes his continuation with AA for at least a year, I believe that the security
concerns raised by the DOE under Criterion J will continue to be substantial.

III. Conclusion

For the reasons set forth above, I find that the individual has been diagnosed by a board-certified
psychiatrist as alcohol dependent. Moreover, in resolving the issue concerning the individual’s eligibility
for access authorization, I find that the derogatory information has not been mitigated by sufficient
evidence of rehabilitation or reformation. After considering all of the relevant information in a
comprehensive and common-sense manner, it is my opinion that the individual has not demonstrated that
restoring his clearance would not endanger the common defense and would be clearly consistent with the
national interest. Accordingly, it is my opinion that the individual’s access authorization should not be
restored.

The regulations set forth at 10 C.F.R § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
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seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: July 7, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).

(2)The individual disputes one fact stated in the parties’ Proposed Findings of Facts and Stipulations. After
being admitted to the hospital for a grand mal seizure, the individual was examined by several doctors,
including a family practitioner. In his medical report, this doctor documented the fact that the individual
had gone through “many detox programs in the past.” The individual disputes this statement and has no
recollection of relaying this information to the doctor. See Proposed Findings of Fact and Stipulations
(PFF) at 4.

(3)During the course of the hearing, the DOE consultant psychiatrist corrected his diagnosis of the
individual from Alcohol Dependence in Early Partial Remission to Alcohol Dependence in Early Full
Remission.

(4)This psychiatrist frequently consults for DOE. However, at this hearing, the psychiatrist testified as the
individual’s private psychiatrist.
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September 5, 2000)
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

September 5, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:February 2, 2000

Case Number: VSO-0334

This Opinion addresses the eligibility of XXXXXXXXXXXX (the Individual) for access authorization.
The regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve concerns about his eligibility for access
authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, I do not believe the Individual has resolved
the concerns. It is therefore my opinion that his access authorization should not be restored.

The Individual is an employee at a site operated by the Department of Energy (DOE), and has held access
authorization for a number of years. The DOE obtained reliable information indicating that he suffers from
alcohol abuse. The DOE therefore suspended the Individual’s access authorization, in accordance with 10
C.F.R. § 710.8(j), which defines as derogatory information for a person with access authorization
information that the person “has been diagnosed by a board-certified psychiatrist as suffering from alcohol
abuse.” After his access authorization was suspended, the Individual requested a hearing to provide
evidence in support of his eligibility for access authorization. 10 C.F.R. § 710.21((b)6).

At the hearing, the Individual was represented by a colleague. He presented the testimony of a psychiatrist
and a clinical psychologist, both of whom had examined him. The Individual also testified on his own
behalf, and presented the testimony of five friends and coworkers. The DOE presented the testimony of a
consulting psychiatrist and a personnel security specialist.

I. Background

The Individual’s eligibility for access authorization came into question during a routine background
reinvestigation. The reinvestigation revealed that he had been arrested for driving while intoxicated (DWI)
in 1989, 1993, 1996, and 1997.(1)

In order to assess the significance the Individual’s history of DWI’s, the DOE referred him to a consulting
psychiatrist. After reviewing the Individual’s history and conducting a psychiatric examination, the

file:///persecc.htm#vso0334


Case No. VSO-0334, 28 DOE ¶ 82,761 (H.O. Gray September 5, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0334.htm[11/29/2012 1:35:28 PM]

consulting psychiatrist issued a report in which he diagnosed the Individual as suffering from alcohol
abuse, in accordance with the criteria found in the American Psychiatric Association’s Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV).(2) Among the factors leading to the
diagnosis were the Individual’s four arrests for DWI.(3) Another factor was the results of the Individual’s
blood test, which showed a significant elevation in the Individual’s level of Gamma GT, a liver enzyme.
The consulting psychiatrist noted that elevated levels of Gamma GT in the blood are most commonly
associated with alcohol-related liver damage.

The consulting psychiatrist also noted that the Individual acknowledged having six drinks on an occasion
ten days before his psychiatric examination. He reported that the Individual told him that he felt no need
for treatment and intended to continue drinking. The consulting psychiatrist concluded that there was not
adequate evidence of rehabilitation and reformation.

After receiving the consulting psychiatrist’s report, the DOE facility suspended the Individual’s access
authorization. The Individual then arranged for examinations by a psychiatrist and a clinical psychologist.
The findings of the Individual’s psychiatrist were essentially the same as those of the DOE’s consulting
psychiatrist. The Individual’s psychiatrist diagnosed the Individual as having a history of alcohol abuse,
and recommended that he undergo therapy with an experienced substance abuse counselor.(4) The clinical
psychologist also diagnosed the Individual as having a history of alcohol abuse, but gave the opinion that
he was “functioning within normal limits” and had “addressed whatever alcohol problems he may have
had in the past in an appropriate and effective fashion.(5)

II. Analysis

A. The Regulatory Standard

A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
the individual to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §§
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
national interest" standard for the granting of security clearances indicates "that security determinations
should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

At the hearing, the Individual attempted to resolve the security concerns by claiming that he has not been
an abuser of alcohol. He also argued in the alternative that if he had been an abuser of alcohol in the past,
he had successfully rehabilitated himself by abstaining from alcohol for the six months preceding the
hearing. As explained below, I find that neither claim has been sufficiently established to resolve the
security concerns.

B. The diagnosis of alcohol abuse

At the hearing, the Individual disputed the diagnosis of alcohol abuse on two grounds: that (a) his drinking
does not rise to the level of alcohol abuse; or that (b) he no longer meets the diagnostic criteria for alcohol
abuse as set out in DSM-IV. As explained below, neither claim is persuasive.

(1). The Individual tried to explain the evidence of alcohol abuse - the four DWI arrests and the alcohol-
related liver disorder - as instances of “incredibly bad luck” and “stupid choices.(6) The Individual also
claimed that his use of alcohol was no more than a reflection of the standards of the community and
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culture in which he lived. I believe the Individual’s claims fail to resolve the DOE’s security concern.
While he demonstrated that there is widespread acceptance of alcoholic beverages in his community, he
presented no evidence to show that his community’s standards condoned driving while intoxicated or
drinking to the point of sustaining liver damage. On a more fundamental level, the claim is irrelevant. The
standards for an individual to hold access authorization are not based on the customs of a particular
community, but on the protection of the national defense and security. 10 C.F.R. § 710.7(a).

I find that the Individual has been an abuser of alcohol. As noted above, all three mental health
professionals reached this diagnosis. Their assessments were based on the objective evidence of the
Individual’s history, including the DWI’s and liver enzyme tests, and their testimony was persuasive.

(2). The Individual claimed that he no longer meets the DSM-IV criteria for alcohol abuse. He points out
that the DSM-IV requires that certain criteria, such as DWI arrests, have occurred within a twelve-month
period in order to establish a diagnosis of alcohol abuse. The Individual’s argues that because his last DWI
arrest was slightly more than three years before the hearing, he no longer meets the criteria for alcohol
abuse.

I consider the Individual’s argument to be irrelevant. Although the Individual has not been arrested for
DWI during the past three years, he continued to consume alcohol during most of this period. When the
Individual was examined by the consulting psychiatrist, approximately nine months before the hearing,
laboratory tests indicated the Individual had elevated levels of liver enzymes Gamma GT and ALT in his
blood. The consulting psychiatrist noted that “it is most likely that the abnormal elevations in [the
Individual’s] liver enzymes ... are caused by excessive use of alcohol.(7)

In a Part 708 proceeding involving a psychiatric diagnosis, the relevant question for the hearing officer is
not the precise specification of the diagnosis, but whether the Individual has resolved the security concerns
caused by the diagnosis. See Personnel Security Hearing, Case No. VSO-0082, 25 DOE ¶ 82,800 (1996),
affirmed, 26 DOE ¶ 83,016 (1997), affirmed by OSA (1997). In the present case, as discussed above, there
is no doubt that the Individual has a history of alcohol abuse. I find that the Individual’s ability to avoid an
arrest for DWI during the past three years, while continuing to drink heavily, does not resolve the concern
arising from the diagnosis of alcohol abuse. Instead, I am persuaded by the testimony of the consulting
psychiatrist, who stated that “the question is, did [the Individual] have when I saw him evidence of current
... problems with alcohol, and I thought he did, and the main evidence I had for that was his liver was
being damaged by the alcohol.(8)

C. Evidence of rehabilitation or reformation

At the hearing, the Individual claimed that, even if his previous drinking constituted alcohol abuse, he was
now rehabilitated. His attempt to show rehabilitation had three components. I will discuss each one
separately below.

(1). The Individual testified that he had abstained from drinking alcoholic beverages for the six months
before the hearing. He offered corroborating testimony on this point from his character witnesses. He also
provided evidence that his liver enzyme count, as measured shortly before the hearing, had declined to the
normal range. While this evidence shows that the Individual has significantly reduced his consumption of
alcohol, I do not find that it establishes his rehabilitation. I note that the Individual’s drinking was
described by all three of the mental health experts as “binge” or “episodic” drinking. He did not drink
compulsively or continuously. Thus, the Individual’s current period of abstinence, by itself, may be a
typical period of abstinence rather than changed behavior.

(2). The Individual testified that the motivational factors that assure his rehabilitation are his current girl
friend, who is opposed to drinking alcohol, and his church, which discourages drinking alcohol. I note,
however, that the Individual has lived with his girl friend for a year, and during part of that time continued
to drink.(9) I also note that he has been a member of the same church for ten years, and during that time
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accumulated at least three of his DWI’s. Consequently, I believe that the Individual’s girl friend and
church membership, while positive indicators, are not by themselves sufficient evidence of rehabilitation.

(3). Finally, the Individual offered the testimony of the clinical psychologist, who while not definitively
stating that the Individual was rehabilitated, said that he had “addressed whatever alcohol problems he
may have had in the past in an appropriate and effective fashion.(10) He based his opinion on the
Individual’s “long period of functional abstinence, his own self-recognition, and the situation that he’s in
[with his church], and [his girlfriend].(11)

The Individual’s psychiatrist and the DOE’s consulting psychiatrist, however, did not agree that the
Individual was rehabilitated. The consulting psychiatrist testified that “[for] a person that has a diagnosis
of alcohol abuse, it’s overly optimistic ... to say that only five weeks after his last drink, with no treatment
whatsoever, to say that this represents an appropriate and effective addressing of a substance abuse
problem. I would disagree with that. And I think most people in the substance abuse area would also
disagree.(12) The consulting psychiatrist also observed that the clinical psychologist, when he wrote his
report about the Individual, was apparently unaware of the Individual’s elevated level of liver enzymes in
his blood.(13)

I believe the most persuasive argument against finding the Individual rehabilitated is his lack of awareness
that he has a problem with alcohol. The Individual’s psychiatrist, noting this lack of awareness, observed
that:

I don’t think [the Individual] completely grasped the significance of ... his drinking when I
interviewed him.... I think he has made an effort to change his behavior because he’s in this
relationship now [with his current girl friend, discussed above], but I don’t think he fully has
insight into how dangerous his behavior was in the past. And I think if he had that type of
insight he would be much less likely to repeat it in the future if there were to be some sort of
significant stressor like ... the loss of this positive relationship.(14)

This view was shared by the consulting psychiatrist, who testified that:

I felt there [were] a number of problems with [the Individual] as far as his showing evidence
of rehabilitation and reformation. The most difficult of which is that when I saw him he didn't
seem to think he had a problem.... even in the face of these four DWI’s, and that makes the
prognosis not very good. Because, if a person doesn't think there is a problem, then it's really
hard for them to work at something. They might do it to humor someone or other, maybe to
keep a job or to keep a relationship, but if they don't really in themselves think that there is
some problem that they need to correct, the chances that they're going to make a lasting
correction of that are not good, the prognosis isn't as good.... [He] didn't seem to be
acknowledging that he was continuing to drink heavily, or it would come in ... intermittent
admissions. On the one hand, he would seem to say ... that he didn't have much of a drinking
problem, but then ... would let slip that he had had five or six drinks the week before... In the
PSI, he acknowledged having ... eleven days before, seven or eight drinks, but that would
come intermittently with seeming denials that he drank very much. And ... that's not a good
prognostic sign in terms of assessing this person in rehabilitation and reformation.(15)

In the administrative review process, the hearing officer has the responsibility for assessing whether a
person with an alcohol- related security concern has presented sufficient evidence of rehabilitation or
reformation to resolve security concerns. Personnel Security Hearing (Case No. VSO-0106), 26 DOE ¶
82,767 (1997), aff’d, Personnel Security Review (Case No. VSA-0106), 26 DOE ¶ 83,009 (1997). In
making this assessment, the hearing officer accords great deference to the expert opinions of psychiatrists
and other mental health professionals regarding rehabilitation and reformation. See, e.g., Personnel
Security Hearing (Case No. VSO- 0146), 26 DOE ¶ 82,788 (1997) (affirmed by OSA, 1997); Personnel
Security Hearing, (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995); Personnel Security Hearing, (Case
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No. VSO-0015), 25 DOE ¶ 82,760 (1995).

In the present case, the Individual’s psychologist believes the Individual is rehabilitated, while the
Individual’s psychiatrist and the consulting psychiatrist do not. I believe that the opinion that the
Individual is not rehabilitated is based on a more comprehensive consideration of the Individual’s history.
I therefore conclude that the Individual has not presented adequate evidence of rehabilitation.

III. Conclusion

In view of the criteria set forth in 10 C.F.R. Part 710, and the testimony and documents in the record, I
believe that the derogatory information presented in this case concerning the Individual’s alcohol abuse
casts substantial doubt as to whether restoring the Individual’s access authorization would not endanger
the common defense and would be clearly consistent with the national interest. The substantial doubt has
not been resolved by the administrative review process. It is therefore my opinion that the Individual’s
access authorization should not be restored.

The regulations provide that either the Individual or the Department of Energy's Office of Security Affairs
may file a written request for review of this Opinion. The request must be filed within thirty calendar days
of receiving this Opinion. Within fifteen calendar days of filing such a request, the requesting party must
file a written statement specifying the issues upon which it seeks to focus the review. The other party may
file a written response to the statement of issues. The response must be filed within twenty calendar days
of receipt of the statement of issues. See 10 C.F.R. § 710.28.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: September 5, 2000

(1) The Individual had reported only one of the arrests to the local personnel security office.

(2) Exhibit 7, Report of Consulting Psychiatrist.

(3) Breathalyser blood alcohol tests, as noted in the consulting psychiatrist’s report, showed that at the
time of two of the arrests, the Individual had blood alcohol levels (BAL) significantly above the minimum
level of intoxication. The Individual had a BAL of 0.14 grams percent in 1989 and 0.164 grams percent in
1997. The minimum level for intoxication in the jurisdictions where he was arrested was 0.10 grams
percent. BAL results for the other two arrests are not available.

(4) Individual’s Exhibit, Report of Psychiatrist.

(5)” Individual’s Exhibit, Report of Clinical Psychologist.

(6)” Transcript of Hearing (Tr.), 16.

(7)” DOE Exhibit 7, Report of Consulting Psychiatrist, 8.

(8)” Tr., 168.

(9) Tr., 95.

(10)” Tr., 96.
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(11)” Tr., 97.

(12)” Tr., 199.

(13) Tr., 198.

(14) Tr., 50-51.

(15) Tr., 170-71.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 10, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: February 28, 2000

Case Number: VSO-0339

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an
access authorization (also called a security clearance). The individual's access authorization was suspended
under the Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." As explained below, I recommend against restoring the individual’s access authorization.

Background

The individual is employed by a contractor at a DOE facility and held an access authorization before it
was suspended. The local DOE security office issued a Notification Letter to the individual on January 20,
2000. The Notification Letter alleges under 10 CFR § 710.8(f) that the individual “has deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive Positions (QSP), a personnel qualifications statement, a Personnel Security
Interview (PSI), written or oral statements made in response to official inquiry on a matter that is relevant
to a determination regarding eligibility for DOE access authorization....” The Notification Letter also
alleges under 10 CFR § 710.8(k) that the individual has “... possessed, used, or experimented with”
marijuana. Finally, the Notification Letter alleges under 10 CFR § 710.8(l) that the individual “has
engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation or duress which may cause him to act contrary to the best interests of the national security.”

The Notification letter lists several instances, starting with a 1975 PSQ and most recently during a 1999
PSI, when the individual allegedly gave false, misleading or incomplete statements about his 1971 guilty
plea to a marijuana possession charge, and about his marijuana use. According to the Notification Letter,
the individual’s statements are contradicted by information about the 1971 marijuana possession charge
and his marijuana use obtained in a 1979 PSI, and investigations conducted by the Office of Personnel
Management (OPM) in 1979, 1998 and 1999. Also included as a “falsification” charge is the allegation
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that the individual signed an affidavit in 1979 in which he agreed not to use marijuana while employed in
any position requiring a security clearance, and that he violated this agreement. The charge in the
Notification Letter that the individual engaged in “unusual conduct” is also based on the same allegations
that the individual deliberately submitted false or misleading information about the 1971 marijuana
possession charge and his marijuana use.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), the OHA Director appointed me as Hearing Officer
in this case.

At the hearing that I convened, the DOE Counsel called three witnesses: a DOE personnel security
specialist, the individual’s former spouse, and the individual’s longtime friend. The individual testified on
his own behalf, and called seven other witnesses, including five of his current or former co-workers at the
DOE facility, his brother, and his current spouse. The DOE and the individual each submitted 23 written
exhibits.(1)

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 CFR § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity
of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CFR § 710.21(b)(6). Once DOE has presented derogatory
information affecting an individual’s eligibility for access authorization, the individual must come forward
with evidence to convince the DOE that restoring his or her access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 CFR §
710.7(a). See Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995) and
cases cited therein. For the reasons discussed below, I am convinced that this individual's access
authorization should not be restored.

Findings of Fact

The individual does not dispute the principal facts alleged in the Notification Letter. Instead, he challenges
the position taken by the local DOE security office that certain concerns in the Notification Letter should
now be reopened, rather than considered as having been resolved long ago. For the reasons explained
below, I agree with the individual that he has presented information sufficient to resolve two of these
concerns, current marijuana use (Criterion K), and violation of his promise in the 1979 affidavit not to use
drugs while holding a clearance (Criterion F). However, I also find that the individual has failed to
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mitigate the concerns under Criteria F and L that he repeatedly gave false, misleading or incomplete
information to DOE security about his guilty plea to a 1971 marijuana possession charge, and about his
then-current marijuana use in the 1970s. It is for these reasons that I do not recommend restoration of the
individual’s clearance.

The individual disputes the notion that there is a currently unresolved concern that he falsified or omitted
information about his guilty plea to the 1971 marijuana possession charge. For unknown reasons, this
charge never came up in 1975 when he first applied for a clearance. Following the 1975 PSI, which
resolved concerns about other issues, the local security office granted the individual a clearance.

In 1979, the individual needed his clearance level upgraded. The local security office ordered a new
background investigation. In the 1979 PSI, the individual was asked about the 1971 marijuana possession
charge. He told the interviewers that he tried marijuana a few times, but that he had not used it or any
other controlled substances since 1969, and that he did not associate with persons who did. 1979 PSI
Transcript (Tr.), DOE Exhibit 9 at 5; see also U.S. Civil Service Commission Report of Investigation,
DOE Exhibit 8 at 3; . The individual said that he pled guilty to the 1971 marijuana charge and paid a $35
fine because he was on probation at the time, he was drunk, and he did not want to contest it. The
individual claimed he did not report it initially because he did not believe he had been arrested for, or
found guilty of, marijuana possession. 1979 PSI Tr. at 6-7. At the hearing, the individual insisted that he
was never arrested for marijuana possession, but charged with it in a citation after being arrested for illegal
consumption of alcohol, and a marijuana “roach” was found in the car he was riding in. He maintained he
was arrested for drinking under age, and that he thought the judge said the marijuana possession charge
was being dropped for lack of evidence. Hearing Tr. at 169-171. The original court records were destroyed
in 1975, so the underlying facts about the marijuana possession charge are no longer available for
verification. Hearing Tr. at 157; 172. In 1979, after the individual acknowledged the 1971 marijuana
possession charge when it was explained to him that he should have been reported it on the security form,
he signed an affidavit stating that he would not use marijuana or other controlled substances at any time
while employed in a position requiring a DOE access authorization (DOE Exhibit 10). Then the matter
was considered resolved by the local security office, and the individual’s clearance upgrade was
approved.(2)

The individual never reported the 1971 marijuana charge on any of the subsequent DOE security forms he
submitted in 1983, 1987, 1993 and 1998. In addition, he answered “no” to questions asking whether he
used drugs, or experienced problems on or off the job from the use of drugs, on the DOE security forms
he submitted in 1983, 1987, 1993 and 1998. At the hearing, the individual testified that he believed all
concerns about his prior marijuana involvement were resolved when he signed the drug certification
affidavit in 1979, including his obligation to report the 1971 possession charge on subsequent DOE
security forms. According to the individual, “I was told that–that all prior drug use prior to that was
forgotten and forgiven and I was starting with a new clean slate. So on all the boxes I checked no
assuming that I had a clean slate.” Hearing Tr. at 173.

During the most recent investigation of the individual in 1999, new information surfaced from two sources
about his occasional marijuana use many years earlier. One source, the individual’s longtime friend,
indicated the individual used marijuana “until about 1970 or 1971.” The second source, the individual’s
former spouse, told the OPM investigator he used marijuana infrequently “until the late 1970s or early
1980s.” Notification Letter at 3. At the hearing, the individual’s former spouse admitted that she could not
be sure about the last time he had smoked marijuana with her–whether it was the late ?70s or early ?80s.
Nor could she remember whether the individual had ever smoked marijuana after 1979. Hearing Tr. at 77-
80.

The 1999 reinvestigation also indicated that in 1991, someone reported smelling marijuana in the area of
the DOE facility where the individual worked. The Notification Letter characterized this as “an instance
where [the individual was] allegedly involved with use of marijuana at work in 1991,” that raised
questions about the individual’s more current involvement with drugs. Notification Letter at ¶ II.3.
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However, at the hearing, the DOE personnel security specialist conceded that this report was not
substantiated. Hearing Tr. at 23. In addition, several witnesses who worked with the individual in 1991
testified that they looked into the matter at the time, and concluded that it was unsubstantiated. Hearing Tr.
at 93 (“I didn’t document it in any way because we looked at it and we had no substantiating evidence at
all. It was what we considered hearsay, complete.”); 108 (“There’s never been anything derogatory about
[the individual] that has come through our office, nor have I ever heard of anything.”); and 118 (“The
word came back to me they were going to check into it. I never heard another word on it.”). The person
who reported the alleged incident was not even certain that what he smelled was marijuana: “I am not
testifying that it was marijuana or wasn’t.” Hearing Tr. at 131. Because the facts surrounding the alleged
“workplace smoke” incident were unsubstantiated, the individual’s supervisors never told him about it in
1991. The individual claims that if he had known about the rumored incident, he would have taken a drug
test to prove his innocence. Hearing Tr. at 177. The individual denied ever using drugs after 1979, and
pointed out that all the drug tests he has taken since then have been negative. Finally, the individual
testified that although he was in the facility on the night in question, he was off making rounds and not in
the area when the smell was reported. Hearing Tr. at 188.

In 1999, the local DOE security office conducted a PSI, during which the interviewer asked the individual
about his prior use of marijuana. 1999 PSI Tr. at 5. The individual denied he had ever used the drug. Id. at
6. He recalled discussing the 1971 marijuana possession charge with DOE security interviewers 20 years
ago, and being told that it should have been on his record. Id. at 5. But the individual still denied he had
ever admitted using marijuana in the past, even after the DOE interviewer read him the transcript of the
1979 PSI where he made that admission. Id. at 7-8. At the hearing, the individual admitted that he
“screwed up” and claimed that he forgot all about what he said about prior drug use during the 1979
interview. Hearing Tr. at 179. In addition, the individual conceded that he should have reported the 1971
marijuana possession charge, that it was not “forgiven” when he signed the affidavit in 1979, and that “it’s
come back to haunt me.” Hearing Tr. at 186. The individual also admitted he had lied to the DOE
interviewers in the 1979 PSI when he failed to tell them he smoked marijuana “after 1969 or ?70 or’71”
with his former spouse and others. Hearing Tr. at 195-197. The individual admitted that he lied to the
DOE interviewer in the 1999 PSI, but he insisted he had never smoked marijuana after signing the
affidavit in 1979. Hearing Tr. at 189-190; 199. The individual’s brother also admitted knowing that the
individual had smoked marijuana with his former spouse in the 1970s, and knowing the individual
concealed this information from the DOE. Hearing Tr. at 141; 144. But his brother testified that he did not
think the individual had ever used marijuana after signing the affidavit in 1979. The brother thought that
the promise not to use illegal drugs was important to the individual because getting a higher clearance
level enabled the individual to get a much better job, which “was a chance for him to take a step up in
life.” Hearing Tr. at 142-144.

Analysis

1. Marijuana concerns under Criterion K

I will begin by addressing the concern under 10 CFR § 710.8(k) that the individual used marijuana. The
local DOE security office reexamines the entire personnel security file each time an individual is
reinvestigated. Hearing Tr. at 64. In view of the new evidence that came to light in 1999 about the
individual’s marijuana use in the 1970s, security was correct to include this concern in the Notification
Letter. The implication in the Notification Letter was that since the individual had lied about his drug use
in the past, there is a concern about his current use of marijuana. The burden is on the individual to come
forward with evidence to resolve a valid security concern. However, after considering the overall record,
and evaluating the testimony of the witnesses at the hearing, I find that the individual has presented
evidence sufficient to persuade me that he has not used marijuana since 1979, and there is no credible
evidence to the contrary. The individual has therefore shown that his marijuana use ended a long, long
time ago, and given the long period he has mitigated the concern under Criterion K.
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The individual’s former spouse provided evidence that he used marijuana after 1971. Because of the
passage of time, she could not remember the precise date when he last smoked it with her, but at the most
recent, it was about 20 years ago. Hearing Tr. at 77-80. There is also testimony from the individual and his
brother that the individual never smoked marijuana after signing the affidavit in 1979, which was
memorable because it marked a watershed improvement in the individual’s job status. The individual has
never had a positive drug test in the 21 years since signing the affidavit. At the hearing the DOE security
specialist conceded that there was no substantiation for the 1991 workplace smoke incident referenced in
the Notification Letter, and this was corroborated by several other witnesses. The individual’s current
spouse, who has been with him since 1993, corroborated the testimony of the individual and his brother
that he had reformed his behavior. She testified that when she was introduced to the individual, her
“concern was he did not drink or use drugs, because I had both of those things in my previous
marriage...and I specifically did not want to go through those problems again...I was very adamant about
not meeting him if this was going to be an issue if he used drugs or alcohol and I was assured he did not.”
Hearing Tr. at 134. The evidence is convincing that the individual has not used marijuana for the last 20
years, and I find he has mitigated the concern under Criterion K about his use of the drug. I therefore
conclude that the marijuana concern under Criterion K is resolved in favor of the individual.

2. Falsification concerns under Criterion F

The same evidence on which I relied to resolve the marijuana concern under Criterion K in the
individual’s favor works against him with respect to the concerns under Criterion F. Once the DOE
received new evidence in 1999 about the extent of the individual’s marijuana use in the 1970s, the
credibility of his prior statements in security forms and PSIs was called into question. DOE security was
correct in raising a concern under Criterion F based on the individual’s consistent failure to list the 1971
marijuana possession charge on the six DOE security forms he completed in 1975, 1979, 1983, 1987, 1993
and 1998. The Criterion F concern also encompasses the individual’s related failure to answer “yes” to the
questions on the five most recent forms asking whether he had used illegal drugs or been in trouble for
using illegal drugs, his false statements to DOE during the 1979 and 1999 PSIs about the extent of his
marijuana use in the 1970s, and his alleged violation of the promise in the 1979 affidavit not to use illegal
drugs while holding a DOE access authorization.

At the hearing, the individual gave two excuses for failing to list his guilty plea to the 1971 marijuana
possession charge or answer “yes” to the drug use questions on any of the forms: (1) he was never arrested
for marijuana possession, but charged with a citation after being arrested for underage drinking, and (2) he
thought all was forgiven after he admitted to the 1971 charge during the 1979 PSI and was offered the
chance to sign the DOE drug certification affidavit.

Neither of these reasons is convincing. Even if the individual had the impression before the 1979 PSI that
he was not obliged to report a citation, it should have been clear to him after the interview that he needed
to report his guilty plea to the marijuana possession charge on future DOE security forms. In responding to
a DOE security question seeking information about involvement with illegal drugs, no reasonable person
would think there is a significant difference between an arrest for marijuana possession and a guilty plea to
a citation charging the individual with marijuana possession, or that a guilty plea to possession does not
constitute getting into trouble because of drugs. Nor is the individual’s subsequent omission of the 1971
marijuana possession charge from his 1983, 1987, 1993 and 1998 security forms excused by the fact that
DOE knew about the charge after 1979. In view of the individual’s admitted lack of candor about the
extent of his marijuana use in the 1970s, his claim that he believed he had a clean slate after the 1979 drug
certification affidavit is not credible. Even after the actual events faded with the passage of time, the
individual never admitted the truth about his drug use in the 1970s to DOE, either on the security forms he
completed in the ensuing years, or during the PSI conducted in 1999. As the individual conceded at the
hearing, the marijuana possession charge never went away, and it came back to haunt him. Hearing Tr. at
186. For these reasons, I find that the individual has failed to mitigate the concerns under Criterion F that
he gave false, misleading or incomplete information to DOE about the his guilty plea to the 1971
marijuana possession charge and the extent of his drug use in the 1970s.
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While it does not affect my ultimate recommendation in this case, I reach a different conclusion with
respect to the concern under Criterion F that the individual violated his promise in the 1979 affidavit not to
use illegal drugs while holding a job that required a clearance. As noted above, the individual has met his
burden of showing that he did not use illegal drugs after signing the affidavit, and there is no credible
evidence to the contrary. His former spouse testified that the individual’s marijuana use ended around that
year, but she cannot remember anything more specific because of the passage of time. Hearing Tr. at 77-
80. The individual and his brother both testified that he took the promise not to use drugs seriously, and
never violated it because his new job was such an important step up for the individual. Thus, the weight of
the evidence is that the individual quit using marijuana for good when he signed the affidavit in 1979, and
I cannot find that he violated his promise not to use drugs. For these reasons, I find the individual has
mitigated the concern under Criterion F that he violated the 1979 drug certification affidavit.

The violation of a DOE drug certification is the type of security concern that usually falls within the
purview of Criterion L, rather than Criterion F. Even if I were to find that the individual was unable to
keep his promise not to use illegal drugs, if the evidence showed that he believed it to be true when he
made the promise, a later violation would not mean the promise was untrue at the outset.(3) Thus, there
would be no basis for finding “falsification” under Criterion F. Instead, it would tend to show that the
individual was not reliable, and would constitute a “violation of any commitment or promise upon which
DOE previously relief to favorably resolve an issue of access authorization eligibility,” as literally stated
in the last clause of 10 CFR § 708.8(l).

3. Trustworthiness concerns under Criterion L

Based on the evidence discussed above that the individual concealed information from the DOE on
security forms and PSIs, I find that he has failed to mitigate the concerns under Criterion L. The
information the individual failed to disclose was relevant to his eligibility for a clearance, and his conduct
tends to show that he is not honest, reliable or trustworthy. Before the present administrative review
proceeding, the individual’s concealment of information about his past involvement with illegal drugs
could also have furnished reason to believe that he may be subject to coercion that would cause him to act
contrary to the best interests of the national security. However, since the information is now out in the
open, the latter concern has been resolved.

Gauging the individual’s conduct under the standards set forth in 10 CFR § 710.7(c), I find that it was
serious in nature because it could have made the individual vulnerable to coercion. As noted above,
however, that is no longer a concern. Since it involved six security forms and two PSIs and spanned a
period of 24 years from 1975 through 1999, I find the individual’s conduct was not an isolated event, but
part of a pattern of untrustworthy behavior. In addition, I find that his participation was knowledgeable and
voluntary, and the conduct continued when he was a mature adult.

The DOE security program is based on trust, and once an individual has breached that trust, a serious
question arises as to whether that individual can be trusted to comply with the security regulations.
Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995), affirmed (OSA,
May 22, 1995). At this point in time, less than a year after the individual last breached that trust when he
lied to DOE security about his past marijuana use, and I am not convinced that the individual has reformed
his behavior. Thus, I am unable at this time to determine if or when the individual can be trusted again
with a DOE access authorization.

Conclusion

Based on the entire record in this proceeding, I find that the individual has resolved the security concerns
raised under 10 CFR § 710.8(k), but failed to resolve all of the security concerns raised under 10 CFR §
710.8(f) and (l). I conclude that the individual has mitigated the concern that he used marijuana because

file:///cases/security/vso0013.htm
file:///security/revoked.htm
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the evidence indicates that the individual has reformed and his last use occurred approximately 21 years
ago. For the same reason, I find that the individual has resolved the concern that he violated his promise in
a 1979 affidavit not to use illegal drugs while holding a clearance. However, I also find that he has not
mitigated the concerns that he gave false or misleading information to DOE security that was relevant to
his eligibility for access authorization as late as 1999, and that he thereby engaged in conduct which tends
to show that he is not honest, reliable or trustworthy. Finally, I find that the individual has resolved the
concern that he may be subject to pressure, coercion, exploitation or duress which may cause him to act
contrary to the best interests of the national security.

For the reasons explained in this Opinion, I find that the individual has not shown that restoring his access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I recommend that the individual's access authorization not be restored.

The regulations set forth at 10 CFR § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 CFR § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals

Date: July 10, 2000

(1) The hearing transcript refers to the Notification Letter as “DOE Exhibit 24.”

(2) The written promise not to use illegal drugs while holding a job requiring a DOE access authorization
is commonly called a “DOE drug certification” in OHA personnel security opinions.

(3) The result would be different if the evidence showed the individual did not believe his promise not to
use drugs was true when he made it. See Personnel Security Hearing (Case No. VSO- 0289), 27 DOE ¶
82,823 (November 18, 1999), affirmed (OHA February 17, 2000), affirmed (OSA May 18, 2000).
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under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 28, 2000DEPARTMENT OF ENERGYOFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 6, 2000

Case Number: VSO-0344

This Opinion concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the individual") to
hold an access authorization (also called a security clearance). The individual's access authorization was
suspended under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." As explained below, I recommend restoring the individual’s access authorization.

I. Background

The individual is an employee of a contractor at a DOE facility whose access authorization has been
suspended. The local DOE security office (SO) issued a Notification Letter to the individual on February
4, 2000. The Notification Letter alleges under 10 C.F.R. § 710.8(j) that the individual “has been, or is, a
user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol
dependent or as suffering from alcohol abuse.” The Notification Letter also alleges under 10 C.F.R. §
710.8(l) that the individual “has engaged in unusual conduct or is subject to circumstances which tend to
show that he is not honest, reliable or trustworthy; or which furnishes reason to believe that he may be
subject to pressure, coercion, exploitation or duress which may cause him to act contrary to the best
interests of the national security.” These allegations are based on the November 20, 1999 diagnosis of a
DOE consultant psychiatrist (the psychiatrist) that the individual “is a user of alcohol to excess, suffering
from alcohol abuse,” alcohol-related arrests in 1981, 1983 and 1999, and five incidents involving law
enforcement ranging from 1984 to 1999.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. The SO transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), the OHA Director appointed me as Hearing Officer
in this case, and I convened a hearing.

At the hearing, DOE Counsel called two witnesses, an SO personnel security specialist and the psychiatrist
who evaluated the individual for the SO. The individual testified on his own behalf, and called four other
witnesses, including his therapist, another mental health professional, and two friends. The SO submitted
12 written exhibits, and the individual submitted eight written exhibits, two of which after the hearing at
my request.

file:///persecc.htm#vso0344
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II. Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set forth in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity
of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization,” 10 C.F.R. § 710.21(b)(6), i.e., demonstrating that restoring his access
authorization “would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.7(a). Although it is impossible to predict with absolute certainty an
individual’s future behavior, as the Hearing Officer, I am directed to make a predictive assessment. After
carefully considering the factors set out in § 710.7(c) and all the evidence in the record in this proceeding,
I find that the individual has made the requisite showing. For the reasons discussed below, I am convinced
that this individual's access authorization should be restored.

III. Findings of Fact

The individual admits the facts alleged in the Notification Letter, including the diagnosis of alcohol abuse,
and the hearing focused on his assertion that mitigating circumstances warrant restoration of his access
authorization. Before turning to the issue of mitigation, it would be helpful to explain the circumstances
underlying the concerns in the Notification Letter.

The individual has been arrested three times for Driving Under the Influence of Alcohol (DUI). The first
two incidents occurred in 1981 and 1983. The 1981 charge appears to have been reduced to Reckless
Driving, to which he pled guilty. DOE Exh. 12 (Case Evaluation 2/5/92). After the 1983 conviction, the
individual attended ten hours of court-ordered alcohol education classes. The third arrest occurred more
than 16 years later, in June of 1999. The individual was convicted of the June 1999 DUI offense, and
sentenced to pay a fine, attend therapy, and perform community service. He has complied with all of these
terms. After the individual informed the SO of the 1999 arrest, the SO conducted a personnel security
interview (PSI) with the individual and then arranged for the individual to be evaluated by a DOE
consultant psychiatrist. On the basis of that November 1999 evaluation, the psychiatrist reported to the SO
that the individual, at that time, was a user of alcohol habitually, suffered from alcohol abuse, and had not
yet shown adequate evidence of rehabilitation or reformation. Since November 1999 the individual has
continued to attend therapy sessions. His uncontroverted testimony is that he has been abstinent since his
last arrest in June 1999.

In addition to the alcohol-related arrests listed above, the individual has been involved in five other
incidents with law enforcement agencies. The two earliest arrests, Driving with a Suspended License and
Urinating in Public, date from 1984 and 1986, respectively. The remaining three incidents, which occurred
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in 1998 and 1999, all relate to a pending divorce proceeding: having a restraining order issued against him,
being charged with Harassment/Intent to Harm, and being charged with violation of the restraining order.

IV. Analysis

Criterion J-- Alcohol Abuse

At the hearing, the DOE consultant psychiatrist testified about his November 20, 1999 diagnosis of the
individual. Based on his review of the individual’s personnel security file and his in-person evaluation
session with the individual, he concluded the individual had probably been alcohol dependent in the past
but was no longer alcohol dependent. Transcript of Hearing (Tr.) at 14. He explained that the individual
“had managed to stay free of alcohol problems, abuse or dependence, until recently.” Id. Because the
individual resumed drinking and was arrested for DUI in 1999, the psychiatrist reasoned that he was
suffering from alcohol abuse. Nevertheless, he did not feel that the individual was suffering a relapse of
alcohol dependence, because his use “didn’t reach the level where he had alcohol withdrawal or developed
a tolerance. . . . I considered that it was enough time between the past history of dependence and now to
not have to revert back to that previous diagnosis.” Id. The psychiatrist felt that the individual’s DUI arrest
brought his susceptibility for relapse into alcohol dependence to his attention and “he curtailed it before he
developed-- redeveloped the dependence and tolerance.” Tr. at 15. Even though he believed the individual
had stopped drinking immediately after the DUI arrest, the psychiatrist testified that only six months had
passed between that event and the evaluation. Tr. at 20. In the psychiatrist’s opinion, the individual had
not shown adequate evidence of rehabilitation and reformation:

[H]e needs one full year symptom free before the illness goes into full remission-- . . . that’s a
given-- and that’s just a remission of the illness, not necessarily reformation or rehabilitation.
But without that full year, he’s still going to be . . . [suffering from] alcohol abuse in partial
remission. So one full year of abstinence and that should be accompanied by honesty and
stability and to accomplish that, I recommended to him that he get into an outpatient program.
. . . [T]hat would include DUI classes, DUI therapy, and then followed by AA. At the time . . .
his illness goes into remission-- [after] one year of abstinence, honesty, and stability . . . I
suggested that he be reexamined for reformation and rehabilitation. There’s a mind set that
goes along with that. It’s not just a person who’s abstained but ready to drink again; it’s a
person that realizes . . . the consequences of their actions, realizes the need . . . to stop. They
might want to use but know that they can’t because it will ruin their lives.

Tr. at 18-19. The psychiatrist then went on to say that, at the time of the hearing, nearly a year had passed
since the individual’s avowed last drink. Tr. at 20. He also stated that although the laboratory tests he gave
the individual cannot establish conclusively the date of his last drink, “[t]hey supported what he said.” Id.
Finally, he testified that the individual “has a tendency to abuse and dependence” and “under stress, he has
to be even more alert to the possibility that he will crave alcohol and has to use more adaptive coping
mechanisms to keep away from alcohol.” Tr. at 22.

Following the psychiatrist’s testimony, the individual explained the steps he has taken since the psychiatric
examination toward recovery from his alcohol abuse. In response to questioning by the DOE Counsel, the
hearing officer and the psychiatrist, he testified that the sentence from his 1999 DUI conviction included a
component of community service, which he had completed, Tr. at 35, one of alcohol education, which he
had also completed, Tr. at 36, and another of 42 hours of therapy of which he had attended 32 hours and
fully intended to complete the rest as scheduled. Tr. at 34. In addition, he testified that he had abstained
completely from alcohol since the date of the DUI, 11 months before the hearing. Tr. at 38. He further
testified that he does not attend Alcoholics Anonymous meetings, but instead intends to participate in an
after-care plan at the counseling center where he currently receives his therapy. Tr. at 41. He also
responded to questions about the stability of his life, in light of his divorce and the shared custody of his
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son, and mechanisms he now relies on for talking out his problems and otherwise dealing with stress. Tr.
at 49-50.

After hearing the individual’s recount of his efforts toward recovery, the psychiatrist stated that the
aftercare program available at the counseling center “would be as good as AA.” Tr. at 50. The
psychiatrist’s only concern was that all of the individual’s efforts had taken place under the duress of the
legal system and wondered how well the individual would fare after the legal ramifications for failure of
compliance were lifted. He resolved this concern in his own mind:

I say that-- he’d be at lower risk for relapse than many people, based on how well he’d done. .
. . [H]e didn’t have a significant relapse, [and] it didn’t . . . get to the point of dependence. He
caught it early; he stopped when he was told to stop; he’s suffered consequences; he’s facing
the consequences; he’s gone through the program. So I’d say that he’s at lower risk to relapse
later when he’s no longer under . . . the legal system.

Tr. at 54. He concluded with the following opinion:

So I’d say now he is in full remission, plus or minus a month. . . . And I would say that
there’s enough of rehabilitation and reformation at this time. I don’t think that his illness had
reached such proportion that he needs another year. . . . I don’t think it would be beneficial to
use the 12-month [guideline in the Diagnostic and Statistical Manual for distinguishing full
from partial remission from alcohol abuse] as that . . . strict in this respect. I think the 11 . . .
months at this point should suffice. There’s every indication that he’ll go the full 12 months.

Tr. at 55, 57. In addition, he explained that he looks for three criteria when considering whether an
individual has achieved rehabilitation and reformation: abstinence, stability and honesty. In the case of the
individual, the psychiatrist found all three to be present. Tr. at 58-60.

In presenting the SO’s security concerns, the personnel security specialist testified that evidence of
abstinence would mitigate its concern about use of alcohol habitually to excess, and a finding by the
psychiatrist that the individual was rehabilitated would mitigate its concern about alcohol abuse. Tr. at 65.
Based on the evidence produced in this case, and particularly on the testimony received at the hearing, I
believe that the individual is rehabilitated and reformed from his excessive use and abuse of alcohol at this
time. It is therefore my opinion that the evidence presented in this proceeding has mitigated the SO’s
security concerns under Criterion J.

Criterion L-- Arrests and Other Law Enforcement Involvement

In its Notification Letter, the SO enumerated an additional security concern that has arisen from the three
DUI arrests discussed above and five additional incidents that involved law enforcement. These incidents,
which form the basis for the SO’s concern that the individual had engaged in activities that tend to show
that he is not honest, reliable or trustworthy, fall into two discrete categories, those related to alcohol usage
and those not related to alcohol usage. I will address each category separately.

The first category included the DUI arrests in 1981, 1983 and 1999, and an additional arrest that dates
from 1986 (urinating in public). The individual has admitted to the SO that he had been drinking prior to
the 1986 arrest. DOE Exhibit 12 (Case Evaluation 4/29/92). I therefore conclude that all of these offenses
were alcohol-related.(1) In 1992 and 1997 reviews of the individual’s personnel security file, the SO
determined that the 1981, 1983, 1984, and 1986 arrests were not security concerns because of the passage
of time, and recommended continuing his access authorization. DOE Exhibit 12. The 1997 SO review
stated that these same arrests were mitigated by time, but should be reevaluated if additional derogatory
information surfaced. DOE Exhibit 12. The personnel security specialist testified that at the time of those
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reviews, the individual’s alcohol use had decreased and, giving him the benefit of the doubt, the SO
assumed that his alcohol problems were now in the past. However, the new DUI arrest raised the concern
again. Tr. at 69-70.

I agree with the SO that these arrests, when combined with current alcohol abuse or excessive use, would
tend to demonstrate a pattern of irresponsible behavior. However, on the basis of the psychiatrist’s opinion
in conjunction with the testimony of others, I determined in the preceding section that the individual has
mitigated the Criterion J concerns with respect to his most recent bout of alcohol abuse. In the absence of
current habitual alcohol use to excess or a current diagnosis of ongoing alcohol dependence or abuse, I
find it highly unlikely that the individual will engage in the future in conduct similar to that which led to
these alcohol-related arrests. It is therefore my opinion that the individual has mitigated the SO’s concerns
about these alcohol-related arrests.

The remaining three instances of law enforcement involvement must be considered in a different light,
however. First of all, they are recent, dating from 1998 and 1999. And second, they are not related to
alcohol use, but rather to a divorce proceeding, which has not yet been resolved. See, e.g., DOE Exhibit 6
(Transcript of Personnel Security Interview, June 16, 1999) at 27 (no alcohol at time of activity that led to
harassment charge). Consequently, they raise concerns about the individual’s judgment that are distinct
from the earlier, alcohol-related incidents.

In October 1998 the individual was the subject of a restraining order, which was dropped five days later.
From the individual’s testimony at the hearing, it appears that his then-wife obtained the restraining order
to ensure his removal from their house. Tr. at 80. It does not appear that any violence fueled the
restraining order, but rather that the individual had removed his wife’s gun, the only gun in the house,
from the house and turned it in to the police department. She was either not aware or not convinced that he
had turned it in, but for whatever reason feared that he might use it. Tr. at 80-81. The SO noted that
restraining orders are relatively common in divorce situations and, after receiving information about it
from the individual, the SO determined that all security concerns were mitigated as of January 1999. DOE
Exhibit 9.

The second recent incident occurred in March 1999. The individual’s then-wife, from whom the individual
had by now separated, arrived at his residence with her boyfriend to pick up some items belonging to their
son. Tr. at 81. There is some evidence that the wife and the boyfriend did not expect the individual to be at
home. Tr. at 94 (testimony of police chief). In any event, the individual met them at the door, angrily told
the boyfriend to leave the property, and claims to have unintentionally brushed against his wife. DOE
Exhibit 6 (Transcript of Personnel Security Interview, June 16, 1999) at 7-8. The individual’s wife and her
boyfriend left the property, and then filed a report with the local police that resulted in a charge against
the individual of Harassment/Intent to Harm. DOE Exhibit 8. At the court hearing, the charge was
dropped, and prosecution was deferred for one year with an understanding that the individual’s record
would be expunged if there were no further incidents. DOE Exhibit 4. The restraining order, however, was
reinstated at the time of the harassment charge and was not lifted at the court hearing.

Finally, in September 1999, the individual was charged with violating the restraining order. According to
the individual’s testimony at the hearing and the statements he made to the DOE consultant psychiatrist
during his evaluation, the restraining order prohibited him from having any contact with his wife,
including any communications by mail. The violation occurred because he sent a letter to his ex-wife,
allegedly at her request. Tr. at 78; DOE Exhibit 2 (Report of DOE consultant psychiatrist) at 3. He also
maintains that the letter concerned, and was written shortly after the March 1999 incident, and that his
wife held onto the letter for roughly six months before notifying the police of the violation at a time when
they were embroiled in a dispute about their child’s education. Tr. at 79; see also Letter from Individual to
Hearing Officer (July 19, 2000) (July 19 Letter).(2) A court hearing on the September 1999 charge took
place after the date of the hearing in this proceeding, and according to the individual’s post-hearing
submissions, he was given “a 12-month deferred sentence (diversion).” Letter from Individual’s Attorney
to Hearing Officer (July 14, 2000).
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It is critical to recognize that three recent interactions with law enforcement must be viewed with serious
concern. The mere fact that three such incidents occurred within the space of a year clearly calls into
question the individual’s judgment and self-control. I agree with the SO that it was entirely appropriate to
raise Criterion L concerns based on the information they received. However, I have had the advantage of
being presented with more current and more complete information about these incidents. I have studied the
record closely, and have reached the conclusion that the individual has mitigated these concerns. First, no
violence has been associated with any of the incidents. As discussed above, the individual stated in
various documents and at the hearing that the restraining order stemmed from the removal of a gun from
the house, the harassment charge from an unintentional touching, and the violation of the restraining order
from sending his wife a letter and entering her home, both at her request. I have, moreover, reviewed the
letter myself and have determined that it contains no violent content; rather, in it the individual apologizes
for his behavior that led to the harassment charge. See Attachment to Letter from Individual’s Attorney to
Hearing Officer (July 14, 2000). I believe the individual’s recitation of the facts that underlie these
charges. The SO has not disputed his version of the facts, and there is no contradicting evidence in the
record. Furthermore, the court-ordered Domestic Violence Evaluation concluded that the individual was
not in need of domestic violence counseling. See Domestic Violence Evaluation at 3, attached to July 19
Letter. Second, I note that all three incidents transpired within a highly charged, tightly circumscribed
context: a far-from-amicable divorce proceeding involving the custody of a child. Third and most
important is that the individual has received counseling concerning his behavior, some as part of his court-
ordered DUI counseling, Tr. at 101, 103 (testimony of counselor), and some through family counseling he
initiated to improve his relationship with his child. Tr. at 137; Individual’s Exh. E. He also sought and
continues to seek counseling from the Employee Assistance Program as needs arise, Tr. at 128, 129
(testimony of EAP director), and has in addition relied on family members to help him deal with his
frustrations. Tr. at 50. From his demeanor throughout this proceeding, it is clear to me that the individual
has reached an understanding of the legal ramifications of his behavior, and there has been no further
involvement with law enforcement. I am convinced that he has learned from his mistakes, and now has
acquired the skills and support mechanisms to cope with his divorce-related frustrations appropriately. I
therefore find it highly unlikely that the individual will resort in the future to the same sort of conduct in
which he engaged in 1998 and 1999.

In reaching this opinion, I also take into account how the SO itself regarded the individual’s divorce-
related conduct in 1998 and 1999. Although the criminal justice system declined to punish the individual,
the personnel security specialist testified that the SO does not give much weight to whether a charge was
dropped, but rather considers the “actual behavior.” Tr. at 73, 76. Nevertheless, the personnel security
specialist stated that the SO did not have significant security concerns about the individual’s behavior until
the individual reported his DUI arrest. Tr. at 66 (without DUI, divorce-related criminal conduct “could
possibly be mitigated”); 83-84 (until DUI arrest came up, “it wasn’t as serious a problem, unless of course,
there was actual violence involved”); see also DOE Exhibit 7 (in the case evaluation that preceded the DUI
incident, SO determined no action was needed with respect to the individual’s PSAP clearance).

In light of the absence of evidence of violence, the elimination of alcohol abuse as a concern at this time,
and my conclusion that the individual has developed the necessary skills and support mechanisms to
prevent recurrence of such divorce-related conduct, I believe that the individual has mitigated the
derogatory information that formed the basis for the SO’s concerns under Criterion L. Consequently, it is
my opinion that the individual’s involvement with law enforcement does not raise a disqualifying security
concern at this time.

V. Conclusion

Based on the entire record in this proceeding, I find that the individual has resolved the security concerns
raised under 10 C.F.R. § 710.8(j) and (l). Particularly in light of the DOE consultant psychiatrist’s opinion
that the individual has now attained rehabilitation and reformation, I conclude that the individual has
mitigated the concern that he uses or has used alcohol habitually to excess and suffers from alcohol abuse.
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I also find that he has mitigated the concern that he engaged in conduct which tends to show that he is not
honest, reliable or trustworthy, and that he may be subject to pressure, coercion, exploitation or duress
which may cause him to act contrary to the best interests of the national security.

For the reasons explained in this Opinion, I find that the individual has shown that restoring his access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I recommend that the individual's access authorization be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: July 28, 2000

(1)The 1984 arrest for driving with a suspended license is sui generis. Although it occurred while the
individual was urinating outside a convenience store, Id., and therefore reflects the same pattern of
behavior as that which occurred while he was drinking in 1986, there is no evidence in the record that he
was drinking at the time of this arrest. In any event, the individual testified that he was not driving at the
time, though he and a friend were using his car, Tr. at 134-135, and police department records reflect that
the district attorney dismissed the case. DOE Exhibit 12 (Case Evaluation 2/5/92). Considering the age
and resolution of this case, it is my opinion that it contributes negligibly, if at all, to any security concerns.

(2)In a post-hearing filing submitted at my request, the Individual provided a Domestic Violence
Evaluation performed by court order. In that document, it appears that the individual informed the
evaluator that another violation occurred shortly after he wrote the letter, when he came to his wife’s
apartment to deliver some of his son’s belongings, again allegedly at his wife’s request. Domestic
Violence Evaluation, attached to July 19 Letter.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 10, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name

of Case: Personnel Security Hearing

Date of Filing: May 28, 1999

Case Number: VSO-0345

This Opinion concerns the eligibility of xxxxxxxxxxxx(the individual) to hold an access authorization. The
regulations governing eligibility for access authorization(1) are set forth at 10 C.F.R. Part 710, "Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."
This Opinion will consider whether, based on the testimony and other evidence presented in this
proceeding, the individual’s suspended access authorization should be restored.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access authorization in connection with his work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a detailed statement of the
derogatory information. The Notification Letter informed the individual that he was entitled to a hearing
before a hearing officer in order to respond to the information contained in that letter.(2)

The DOE concern involves information indicating that the individual introduced nitrite into the urine
specimen he provided to the DOE for a routine drug screening. The DOE believes that the individual
placed the nitrite in his urine specimen(3) to prevent the testing laboratory(4) from testing his urine
specimen for the chemical residuals of marijuana use. The DOE believes placing nitrite in the urine
specimen is an attempt by the individual to deceive the DOE drug testing program and therefore, is a
security concern under 10 C.F.R. § 710.8(l) (hereinafter Criterion L).

The Notification Letter also refers to the individual’s April 1991 drug certification in which he submitted
a written promise not to use marijuana in the future. Tr. at 183. The DOE contends that the individual
broke this promise by using marijuana and that he tried to cover up his marijuana use by introducing nitrite

file:///persecc.htm#vso0345
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into his urine specimen. Throughout this proceeding the individual has consistently denied that he used
marijuana or that he placed nitrite in his urine specimen.

There were nineteen witnesses at the hearing. The DOE presented five witnesses to explain in detail the
procedures for obtaining and testing urine specimens provided by employees subject to random drug
testing. The purpose of these witnesses was to convince me that it is highly unlikely that the testing
laboratory results were incorrect or that someone other than the individual could have placed the nitrite in
the individual’s urine specimen. The DOE also presented a security specialist to explain the basis for the
DOE’s security concern. Finally, the DOE called three of the individual’s supervisors who testified that the
individual is a productive and reliable employee. The individual testified on his own behalf and presented
nine witnesses to convince me that he did not use marijuana.

The DOE submitted 22 exhibits in this proceeding. Three of those exhibits were central to testimony
provided at the Hearing. The first is Exhibit #11 which is a transcript of the individual’s April 9, 1991,
Personal Security Interview (PSI). During that interview the individual indicated that he last used
marijuana in 1984. PSI transcript at 12. The second is Exhibit #13 which is the individual’s Questionnaire
for Sensitive Position (QSP) which he signed on April 20, 1990. The answer to question 24 indicates the
individual last used marijuana in September 1988. The third is Exhibit #16 which is 64 pages of chain of
custody documents from the drug testing laboratory.

II. ANALYSIS

A. DISCUSSION OF URINE SPECIMEN PROCEDURES

In this case, the DOE security concern relates to the nitrite found by the testing laboratory in the
individual’s urine specimen. The DOE believes that the individual was the only person that could have
placed nitrite in his urine specimen.

Once there is a positive drug test, there is a presumption in these proceedings that the test is correct and
the burden is on the affected employee to establish that the test results are not a security concern.
Personnel Security Hearing (VSO-0051), 25 DOE ¶ 82,784 at 85,736 (1995). The individual has raised
three concerns with the DOE urine testing procedures that he believes should convince me that someone
other than himself may have placed the nitrite in his urine specimen. In order to evaluate the contention
that some unknown person may have placed nitrite in the individual’s urine specimen, I will summarize
the detailed testimony of the five witnesses that described the DOE urine testing procedures and
safeguards. These witnesses include three employees at the DOE site and two professionals familiar with
the procedures of the testing laboratory.

The DOE produced the Medical Service Operator (hereinafter the “MSO”) who supervised the collection
of the individual’s urine specimen on April 14, 1999, the Substance Abuse Technician, who was
responsible for packing and shipping the specimen to the testing laboratory (hereinafter the “specimen
shipping official”), and the Lead Technical Specialist, Substance Abuse Program, who supervised the day
to day operation of all drug and alcohol testing at the facility (hereinafter the “drug testing manager”). Tr.
at 114. The MSO and the drug testing manager explained the individual selected a urine collection kit
from a group of collection kits maintained in the medical office that collected the urine specimen. Tr. at
94. Each of the urine collection kits is identical, each containing a specimen cup, a specimen bottle, a self
sealing bag used for transporting the specimen bottle, a self sealing specimen bottle cap and various
labeling material. After randomly selecting a urine collection kit, the individual was instructed to open the
collection kit and remove the specimen cup. Both the MSO and the individual visually inspected the
specimen cup to assure themselves that there was no substance in the cup. Tr. at 117. The individual then
went into a lavatory to collect the urine specimen in the specimen cup. The individual was not monitored
when he was urinating into the specimen cup. Tr. at 95. It is undisputed that the individual had an
opportunity to place a foreign substance in his specimen cup during the period he was in the lavatory.
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When the individual returned from the lavatory, he opened the specimen bottle and he and the MSO
visual inspected the specimen bottle. Tr. at 109 and 117. The individual was then instructed to pour a
portion of the urine in the specimen cup into the specimen bottle. He then closed the specimen bottle with
a self sealing cap. A coded identification label was placed across the cap of the specimen bottle. Tr. at
118. The individual verified that the bar code number on the specimen bottle matched the bar code number
on the chain of custody form. Tr. at 119. The individual remained in the testing area until his specimen
bottle was secured in the locking box. Tr. at 100. At the end of the day the locking box was transported to
a secured area in the shipping department.

The shipping room official testified that he transferred the contents of the locking box to a cardboard
shipping container. He prepared a detailed manifest of the shipping box. He further testified that he sealed
the shipping box with perma-seal tape. Tr. at 227. The perma-sealed shipping box was transferred to
Federal Express at their regular 2:00 P.M. pickup time on April 15, 1999. Tr. at 113. Federal Express
transported and delivered the box of urine specimens to the drug testing laboratory.

The DOE called two expert witnesses who testified by telephone. The first was Dr. Robert Willette, who is
president of DUO Research. DUO Research has a contract with the DOE and is charged with the
responsibility of inspecting the testing laboratory and reviewing the quality of its work. Dr. Willette’s
testimony indicated that DUO Research has done two or three inspections of the testing laboratory for each
of the last ten years. Tr. at 35. DUO Research sends 5,000 test specimens to the testing laboratory each
year. Tr. at 34. The urine specimens contain a known amount of various drugs. The test results reported by
the testing laboratory on these blind specimens are evaluated by DUO Research. Tr. at 33. Dr. Willette
testified that the testing laboratory has not had a false positive result in more than ten years. Tr. at 34.

Dr. Willette also described the process used to ensure the integrity of each urine specimen. He indicated
that he had reviewed the documents contained in DOE Exhibit # 16. That exhibit consists of four
introductory pages and 63 pages of laboratory documents related to the individual’s urine specimen. He
testified that the specimen was received and the initial tests were all conducted on the same day:

... there are several documents involved because you have its initial receipt into the laboratory
and then from that, the external chain-of-custody form is transferred -- its custody then is
transferred to an internal custody form. . . . All of those steps appear to be in order; the timing.
I mean, this all occurred -- from the receipt up through the initial test all occurred on the same
day; the day that it was received.

Tr. at 43. His testimony convinced me that the testing laboratory was well organized and highly
professional.

The second expert witness called by DOE was Mr. Neal Fortner who is the vice-president of Laboratory
Operations for the testing laboratory. Tr. at 74. Mr. Fortner described a number of the testing laboratory
procedures. During his testimony he also reviewed the documents contained in DOE Exhibit #16. Tr. at
51. He testified that page 3 of that exhibit indicated the individual's specimen bottle and the sealed bag
were examined and found to be intact at the time the specimen was received at the laboratory. Tr. at 53.

Mr. Fortner testified that the testing laboratory’s first test indicated the presence of a high level of nitrite
in the individual’s urine specimen. Tr. at 83. The exact level of nitrite was not determinable by the first
test because the percentage of nitrite in the specimen exceeded the test’s upper limit of effectiveness in
determining the level of nitrite. Tr. at 85. The test was repeated on two samples of that specimen that were
diluted by adding water. The first dilution was one part urine and three parts water; the second dilution was
one part urine and ten parts water. The report of the one to three dilution indicated the nitrite level of the
mixture still exceeded the limits of the test. The test results of the one to ten dilution indicated nitrite level
of 8,990 milligrams per deciliter in the original urine specimen. Tr. at 82. The testimony of Mr. Fortner
indicated the nitrite level was extremely high and is not consistent with normal human physiology. Tr. at
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87. I found Mr. Fortner’s testimony to be detailed and to have demonstrated that he understood the
laboratory procedures and had reviewed the laboratory records relating to the individual’s specimen. Both
counsels and I asked a number of questions. At all times Mr. Fortner’s testimony was forthright and
candid. His testimony convinced me that the testing laboratory tested the urine specimen conscientiously
and in accordance with their normal procedures.

The individual raised three concerns regarding the procedures used in collecting and analyzing the urine
specimen, which he believes raise the possibility that someone other than himself placed the nitrite in his
urine specimen. The first relates to the possibility that someone else placed nitrite in his urine collection kit
before he selected that kit. The individual randomly selected a urine collection kit from more than 20
identical kits stored in a drawer in a medical examining room. The individual indicates that the supply of
urine collection kits was accessible to non medical personnel and therefore it may have been possible for a
non medical person to tamper with the collection kit before he selected that kit. The testimony indicated
that there is a small possibility that an outside person may have gained access to the collection kits while
visiting the medical facility. However, the testimony clearly indicated that if a kit were torn or in any way
damaged that kit was discarded. Tr. at 105. The testimony indicated that the individual and the MSO
examined the specimen kit before it was opened and it had not been tampered with. The testimony also
indicated that the individual and the MSO examined the specimen cup and specimen bottle before they
were used and would have noticed if a foreign substance had been placed in either the specimen cup or
the specimen bottle. Therefore, I do not believe there is any reason to believe the collection kit the
individual randomly selected had been tampered with or contained any substance prior to his use.

The second concern of the individual related to a perceived irregularity in the freezer log entry for his
urine specimen. The freezer log is kept by the testing laboratory to indicate the specific location within the
freezer of each specimen stored in the freezer. The individual pointed out that the freezer log entry for his
urine specimen was on a line added to the bottom of a log page. The normal procedure is to place a log
entry on the next available preprinted line. The individual believes this irregularity might indicate that his
specimen was mishandled.

The testimony of Mr. Fortner indicates that if a urine specimen tests positive for any of a number of drugs,
the testing laboratory runs confirming tests. After all normal tests of the specimen have been completed,
positive specimens are placed in a freezer for storage for one year. Tr. at 78. A log is prepared as
specimens are placed in the freezer. The purpose of the log is to permit a specimen to be recovered if
additional testing is requested. The freezer log entry for the individual’s specimen was made by adding a
line in the blank area at the bottom of a log page. The individual believes that it is normal procedure to
place a log entry on a preprinted line rather than in the blank space at the bottom of a page. Recovery of
specimens from the freezer is easier if specimens sent from a particular facility on a particular day are
grouped on the freezer log. Mr. Fortner testified that placing the log entry at the bottom of the page kept
two entries concerning specimens sent by the DOE on April 15 next to each other on the log. He also
testified that it is not inappropriate to group entries in order to keep related items together. Tr. at 78. Dr.
Willette testified that he would have preferred to see the testing laboratory use a new page but that he did
not consider it irregular to place the log entry at the bottom of the page. Tr. at 56. I do not believe the
individual has shown that the entry method on the freezer log indicates any reason to be concerned that the
individual’s specimen was improperly handled by the testing laboratory. This finding that the freezer log
entry is not relevant to determining the accuracy of test results is strengthened by the fact that the
specimen was logged into the freezer for storage after all of the testing that indicated nitrites in the
specimen had been completed.(5)

The third concern raised by the individual related to employees of the testing lab and medical employees
at the DOE facility. The individual obtained testimony that the testing laboratory had employees whose
performance was not at an acceptable level and that these employees were transferred to other jobs. Tr. at
90. I do not believe such general testimony provides a basis to believe that there was any problem
regarding the taking or testing of the individual’s urine specimen.
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The individual has the burden to show not just that there was a theoretical possibility of an irregularity or
error in the testing procedure but he must provide a reason to believe that it is likely that an error in the
test results occurred. His suspicions of possible problems are far from meeting that standard. In fact, I am
convinced that the individual’s urine specimen was properly taken, protected and tested. Accordingly, the
individual has not satisfied his burden of raising a significant concern that the test was inaccurate or that
the nitrite was placed in the urine specimen by someone other than himself.

B. DISCUSSION OF MITIGATING FACTORS

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we apply a different standard, which is designed to protect national security interests. A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization." 10
C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national
security" standard for the granting of security clearances indicates "that security-clearance determinations
should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990),(strong presumption against the issuance of a security clearance). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

In rendering my judgment in this case, I must consider whether there are factors present to mitigate the
DOE's security concern. Among the factors that I am to consider are those set forth at 10 C.F.R. §
710.7(c). See also 10 C.F.R. § 710.27(a).

The first group of mitigating witnesses was brought forward by the DOE. The DOE called the individual’s
first, second and third level supervisors. Each of these witnesses testified that the individual was a capable,
conscience and valued employee. I found these witnesses to be sincere and candid. I was convinced by
these witnesses that the individual is an excellent employee who is considered reliable and trustworthy by
his fellow employees.

The individual brought forward the testimony of a physician employed by the contractor at the DOE
facility. The physician testified that he supervised the individual’s participation in the contractor’s EAPRO
program. The individual entered that program after nitrite was found in his urine specimen. The program
required monthly random drug test for one year and quarterly tests for the second year. It also required the
individual to select one of three treatment options. Tr. at 8. The individual selected the self-help treatment
option. That treatment option required him to attend Alcoholic Anonymous for one year. The record does
not indicate the number of times that the individual attended AA and whether his attendance was sufficient
to be considered rehabilitation. Tr. at 187. However, the record is clear that the individual has completed
the first twelve months of random drug tests and the results of each of the random drug tests was negative.
I am persuaded that the individual has not used marijuana in the last year.

The next group of witnesses included the individual’s friends and co-workers. The individual presented
these witnesses to convince me he has not used marijuana since 1984. The testimony of the friends and
co-workers indicated that they had never seen the individual use marijuana and these witnesses clearly did
not believe that the individual used marijuana. I believe his friends and co-workers testified honestly and
that they had never seen the individual use marijuana and that they did not believe that the individual has
used marijuana during the period they have known him. Several of the witnesses were surprised to learn
during questioning that the individual used marijuana in 1984. I believe this group of witnesses
represented a wide cross section of his friends and co-workers and their testimony provided convincing
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evidence that the individual does not use marijuana when he is at home, at work or socializing with his
friends and neighbors in his hometown. However, in view of the adulterated drug test and his prior use of
marijuana, the fact that the individual does not use marijuana in his regular home and work environment
does not convince me that he may not be an occasional user of marijuana in other circumstances.(6)

The individual called his mother to testify. She indicated that she knew the individual had used marijuana
in the 1970's when he was in high school. She testified that she is certain that he has not used marijuana
since 1980 when he promised her he would never use marijuana again. Tr. at 169. I believe his mother
testified truthfully and openly. However, it is clear she was not aware of the individual’s use of marijuana
in the early 1980's and would not be aware of a pattern of casual use in the 1990's.

The individual’s wife also testified. She indicated that the individual has not used marijuana since their
wedding in 1981. Tr. at 173. When she was shown the section of the individual’s QSP which indicated the
individual used marijuana in 1988, she testified that she was not aware of any use after 1980. Tr. at 174.
She was then asked if she had filled out the QSP for the individual and whether the hand writing on the
QSP was hers. Her testimony indicated that she did not recall filing out the QSP and she could not be sure
if the hand writing was hers. Tr. at 175. When answering those questions she was defensive and I felt that
she was attempting to avoid providing direct and truthful answers. Later in the Hearing the individual
testified that his wife had filled out the QSP for him because his hand writing was not very legible. Tr. at
190. I do not believe the individual’s wife was candid about the QSP or her knowledge of her husband’s
use of marijuana. This causes me to suspect the reliability of her testimony that the individual has not used
marijuana since 1981. Accordingly, I will give little weight to that testimony.

Finally, I did not find the individual’s own testimony to be particularly credible or candid. He testified that
his last use of marijuana was in 1984. Tr. at 193. He also testified that he did not adulterate his urine
specimen. Tr. at 189. When he was asked about his admitted marijuana use in high school and the early
1980's, he indicated that it had been a long time ago and his memory was weak. Tr. at 181 and 189. My
impression was that he was intentionally avoiding providing his best recollection of events in the 1980's
and I felt he was not attempting to provide answers to the best of his knowledge. Another example of
testimony that I did not find reliable was his testimony that he has not used marijuana since 1984 which
was six years before he was employed at the DOE site. He was shown the QSP which he signed on April
20, 1990. This form was submitted soon after he was employed at the DOE facility. That QSP indicates
that he last used marijuana in 1988. He testified at the Hearing that his statement regarding his last use of
marijuana on his QSP was incorrect and that his last use of marijuana was in 1984. Tr. at 191. When asked
why he had made such a mistake on his QSP he indicated he did not know. Tr. at 191. I find it hard to
believe that in 1990 he was confused or mistaken about his marijuana use in 1988. Given the equivocation
in his testimony regarding when and in what circumstances he used marijuana I found his certainty that his
statements on his QSP were incorrect to be unbelievable. I believe the individual’s testimony on key
points was not candid and that he did not attempt to be honest in answering questions regarding his
marijuana use.

Since I do not believe his testimony regarding his marijuana use in the 1980's, I find it difficult to accept
his testimony that he is not a casual user of marijuana in the 1990's and his testimony that he did not add
nitrite to his urine specimen.

III. CONCLUSION

The purpose of a security hearing is to provide the individual with an opportunity to present information to
mitigate the DOE security concerns. The individual has brought forward significant mitigating testimony
including the testimony he is an excellent worker, does not use marijuana in his normal home life, has not
used marijuana in the last year and has participated in a rehabilitation program. However, in view of the
presence of nitrite in his urine and the lack of candor in his testimony, I am not convinced the individual
testified honestly when he indicated he has not used marijuana since 1984. Furthermore, since the only
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reasonable explanation for the nitrite in his urine specimen is that the individual added it when he was in
the lavatory, I believe the individual has not been truthful with regard to the nitrite in his urine specimen.
Accordingly I believe the individual has not resolved a serious security concern regarding circumstances
which indicate he is not “honest, reliable and trustworthy.” 10 C.F.R. § 710.8(l) I cannot recommend that
the individual’s access authorization be restored.

The regulations set forth provide that the Office of Security Affairs or the individual may file a request for
review of the Hearing officer’s Opinion within 30 calendar days of receipt of the Opinion. Any such
request must be filed with the Director, Office of Hearings and Appeals, Washington, D.C. 20585-0107,
and served on the other party. If either party elects to seek review of the Opinion, that party must file a
statement identifying the issues on which it wishes the OHA Director to focus. This statement must be
filed within 15 calendar days after the party files its request for review. The party seeking review must
serve a copy of its statement on the other party, who may file a response with 20 days of receipt of the
statement.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: July 10, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. This authorization will also be referred to
in this Opinion as a security clearance.

(2)The individual requested a hearing, and that request was forwarded by the DOE Office to the Office of
Hearings and Appeals (OHA). I was appointed the Hearing officer in this matter. In accordance with 10
C.F.R. § 710.25(e) and (g), the hearing was convened.

(3)DOE Exhibit #19 includes copies of several web pages. Those web sites offer to sell a nitrite products
(e.g. Klear) that will mask the presence of the residual of marijuana use in a urine specimen.

(4)PharmChem Laboratories, Inc. of Menlo Park, California.

(5)The DOE did request a retest several months later. Those tests confirmed the presence of nitrite in the
specimen.

(6)For instance the individual testified that he was at his hunting club during the weekend proceeding the
Wednesday, April 14, 1999, random drug test. In cases in which the individual denies using marijuana it is
important for him to bring forward witnesses that are familiar with his activities during the period shortly
before the test. The only testimony regarding the time spent at the hunting club came from one witness
who indicated that he had never seen any marijuana used at the hunting club. This testimony did not
convince me that there was no marijuana use at the hunting club. Also if marijuana were used occasionally
at the hunting club, I do not believe the individual’s family and friends would have been aware of the use.
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August 29, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 15, 2000

Case Number: VSO-0346

This Opinion concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter "the individual") to hold
an access authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R.
Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Opinion will consider whether, based on the record testimony and other evidence
presented in this proceeding, the individual’s suspended access authorization should be restored. As
discussed below, I cannot recommend restoration in this case.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access authorization in connection with his work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a detailed statement of the
derogatory information. The DOE concern involves information indicating that the individual has been or
is a user of alcohol habitually to excess, and has been diagnosed by a board-certified psychiatrist as
abusing alcohol. 10 C.F.R. § 710.8(j) (hereinafter Criterion J). (2)

The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the individual was represented by an attorney. The individual testified on his own behalf,
and presented testimony of a clinical psychologist (the psychologist) (3), his girlfriend, and two co-
workers/friends. The DOE Counsel presented the testimony of the consultant psychiatrist who provided the
evaluation referred to in the Notification Letter (the psychiatrist) and a security officer employed by the
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individual’s employer.

II. Statement of Derogatory Information

As stated above, the area of concern identified in the Notification Letter involves the individual’s use of
alcohol. The letter also sets forth details giving rise to this concern. Specifically, the Notification Letter
refers to the psychiatrist’s evaluation letter, stating that the individual has abused alcohol and, at the time
of that evaluation, had not shown adequate evidence of rehabilitation. In this regard, the psychiatrist stated
that the individual (i) had not sought voluntary treatment, and saw no need to do so; (ii) continued to use
alcohol; (iii) had abnormally elevated liver enzymes, suggesting that he currently drinks at levels high
enough to cause liver damage; and (iv) would require an intensive outpatient treatment of one to two years
to be considered rehabilitated from his condition. The Notification Letter also states that the individual was
arrested for Driving Under the Influence of alcohol (DUI) or Driving While Intoxicated (DWI) five times
during the period 1988 through 1998.

III. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we apply a different standard, which is designed to protect national security interests. A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization." 10
C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the interests
of the national security test" for the granting of security clearances indicates "that security determinations
should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security clearance). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

As I pointed out above, the psychiatrist diagnosed this individual as an abuser of alcohol. (4) The
individual has been involved in five alcohol-related arrests in the last 12 years. One of those incidents
occurred less than 12 months prior to the psychiatric evaluation. The individual testified that he has “a
drinking problem.” Transcript of Personnel Security Hearing (Tr.) at 13. I find that this is adequate
evidence of a Criterion J security concern regarding this individual’s use of alcohol.

Once a security concern has been found to exist, the individual has the burden of going forward with
evidence to rebut, refute, explain, extenuate or mitigate the allegations. Personnel Security Hearing (VSO-
0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995)(VSA-0005). See also, 10 C.F.R. §
710.7(c)

The individual has not had any group or individual alcohol counseling. He maintains, however, that he has
been abstinent from alcohol since December 6, 1999, and that this establishes that he has overcome his
alcohol abuse problem. Tr. at 22. (5) He therefore believes that the DOE’s security concerns have been
resolved.

After reviewing the testimony at the hearing, I am convinced that the individual has corroborated his
contention that he has abstained from alcohol use for a period of about 7½ months. The individual’s
girlfriend, with whom he has had a relationship for about seven years, testified that she has not observed
him consume alcohol since December 1999. In this regard, she stated that she has seen him on a daily
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basis since the month of April 2000. She also indicated that there has been no alcohol in his home since
December 1999. Tr. at 137-140.

One of the individual’s co-workers testified that he and the individual used to consume alcohol together,
but did not recall seeing the individual use alcohol in about 6 months. He also stated that he and the
individual have been at about 14 union meetings since the individual decided to refrain from using alcohol.
At those meetings, alcohol is usually available, but this witness testified that he did not see the individual
consume alcohol at those meetings. Tr. at 130. Since there are about two union meetings per month, the 14
meetings took place over a period of about seven months, which is about the length of the abstinence
period asserted by the individual. Moreover, I recognize that the witness’ memory may not be perfectly
accurate when he asserted that he had not seen the individual use alcohol in six months. I viewed that time
frame as an approximation. I therefore find the witness’ statement that he has not seen the individual use
alcohol in about six months was not inconsistent with the individual’s own assertion of a slightly longer
period. This witness also stated that he drops by the individual’s house from time to time and has not seen
the individual use alcohol on those occasions. Tr. at 132. Another co-worker testified that during the
period from December 1999 through April 2000, he saw the individual socially several times a month, and
that the individual did not consume alcohol during that time. Tr. at 155-160. Finally, both the psychiatrist
and the psychologist believe that this individual is presently not an abuser of alcohol. Tr. at 98, 112. (6)

Based on this testimony, I am persuaded that the individual has maintained abstinence from alcohol since
December 6, 1999. I believe that he is currently not an alcohol abuser, and that his alcohol abuse is in
remission. This is indeed a significant positive step for this individual. However, I do not believe that the
individual is rehabilitated, or that the Criterion J security concerns have been fully resolved.

As an initial matter, I note that this individual has had problems associated with alcohol use for at least 11
years, since the 1988 charge of driving while intoxicated cited in the notification letter. Given this
extended period, I believe that the 7½ month period of abstinence demonstrated here is, overall, rather
short. Personnel Security Hearing (Case No. VSO-0328), 27 DOE ¶ 82,849 (2000). In this regard, the
psychiatrist testified that he thought that in the absence of a structured recovery program, a period of two
years of abstinence would be necessary here to convince him that this individual was rehabilitated from his
abuse problem. Tr. at 59. He indicated that as a rule, in these types of cases, at least one year is necessary,
so that an affected individual is able to pass through all of a year’s events that are often associated with
alcohol use, such as New Year celebrations, Christmas parties, birthdays, anniversaries and other holidays.
He referred to it as having “cleared a year’s worth of social hurdles.” Tr. at 57. (7)

Further, there is a consensus between the two experts that this individual needs to take some additional
steps to fully resolve his alcohol problems. The psychiatrist believes that the individual should receive
additional treatment from a counselor or a psychologist. Tr. at 113. He recommended weekly sessions,
along with some group counseling, such as that offered by Alcoholics Anonymous. Tr. at 92, 114. He
believed that the prognosis for rehabilitation is far better if the individual has support through a treatment
program. Tr. at 48-49. The psychiatrist stated that without a structured treatment program, the individual
would need two years of abstinence to establish reformation. Tr. at 59.

The psychologist also recognized that it is possible for alcohol abusers to be rehabilitated without a formal
treatment program. Tr. at 106. He recommended, however, that the individual in this case have monthly
sessions with a counselor to review his progress. He believed that such a program would protect both the
individual and the DOE’s interests. Tr. at 102-06. (8) He stated that the individual and the DOE needed
this monthly program as a “safety net” to respond to “our collective doubts that this stuff [abuse of
alcohol] may come back.” Tr. at 108. The psychologist indicated that he sees some risk of relapse here. He
testified that supervision of the individual’s situation for 18 months is still necessary “as a safety measure”
to “reassure ourselves. . . that we don’t have a false cure here.” Tr. at 110.

It is clear from this testimony that the individual is not fully rehabilitated from his alcohol use problems.
There is still a risk of relapse that raises a concern for the psychiatrist and the psychologist. Both experts
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agree that at this point, the individual needs a counseling program along with his continued abstinence.
While the psychiatrist referred to the program as “treatment,” and the psychologist thought of the program
as a “safety measure,” I do not attach any significance to this difference in terminology. I need not
determine precisely which of the two recommendations is appropriate for this individual. What is clear to
me is that both experts believe that in order to be fully reformed, this individual needs to do more than just
abstain from alcohol use for a period of 7½ months.

Thus, overall I find that the individual has not brought forward sufficient evidence to fully resolve the
DOE’s concerns regarding his alcohol use.

IV. CONCLUSION

As set forth above, I find that there is derogatory information in the possession of the DOE which raises
serious concerns under Criterion J as to the eligibility of this individual for access authorization. I have
also found that the individual has failed to bring forth sufficient evidence to mitigate the security concerns.
I am therefore unable to find that restoring the individual’s access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Accordingly, it is
my opinion that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: August 29, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Criterion J includes information that the individual has “been or is a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”

(3)The individual retained the psychologist for purposes of obtaining an evaluation, and not for treatment.
Transcript of Personnel Security Hearing at 95-96.

(4)There was considerable testimony about whether this individual’s behavior met the standard for alcohol
abuse set forth in the Diagnostic and Statistical Manual of Mental Disorders (4th ed. 1995) (DSM-IV). Tr.
at 79-90. While the record is not clear on the specific findings that support the conclusion that the
individual meets the DSM-IV criteria for alcohol abuse, both the psychologist and the psychiatrist testified
that they believe that the individual was in the past an abuser of alcohol. Tr. at 98, 112.

(5)The individual also provided results from three tests performed in the months of September and
December 1999 and June 2000 that were negative for alcohol.
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(6)The psychiatrist was skeptical of the individual’s claim of abstinence. Tr. at 64-65. However, the
psychiatrist did not hear the testimony of the witnesses who corroborated the individual’s position.
Overall, I find these witnesses were persuasive, and that their testimony overcomes the psychiatrist’s
doubts about the individual’s abstinence.

(7)The psychologist did not testify specifically on the issue of whether 7½ months of abstinence is
adequate in this case, although, as discussed in the text below, he does think the individual needs some
supervision, in addition to abstinence.

(8)The psychologist testified that the individual does not present a DOE security risk. Tr. at 107. Since the
psychologist is not an expert in matters of DOE security, I do not believe he is qualified to provide
testimony on this subject. Accordingly, I give no weight to that opinion.
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August 30, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 17, 2000

Case Number: VSO-347

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled ACriteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.@ The individual's access
authorization was suspended by the Manager of a Department of Energy (DOE) Operations Office
pursuant to the provisions of Part 710. Based on the record before me, I am of the opinion that the
individual's access authorization should not be restored.

I. Background

The individual is an employee at a DOE facility and has held a security clearance since 1990. Because of
security concerns raised by, among other things, information that the individual had filed for Chapter 7
bankruptcy in 1996, been convicted of “Theft by Check” in 1997, and made unauthorized charges on a
government credit card in 1999, the DOE conducted four Personnel Security Interviews (PSIs) with the
individual in 1999. DOE Tab 1, Exhibits 1-4. Since the security concerns remained unresolved after the
PSIs, the Operations Office ultimately determined that the derogatory information concerning the
individual created a substantial doubt about his eligibility for an access authorization, and that the doubt
could not be resolved in a manner favorable to the individual. Accordingly, the Operations Office
suspended the individual's access authorization, and obtained authority from the Director of the Office of
Safeguards and Security to initiate an administrative review proceeding.

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
individual. See DOE Tab 2, Exhibit 4; 10 C.F.R. § 710.21. That letter informed the individual that
information in the possession of the DOE created a substantial doubt concerning his eligibility for access
authorization. The Notification Letter included a statement of that derogatory information and informed
the individual that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial
doubt regarding his eligibility for access authorization. The individual requested a hearing, and the
Operations Office forwarded the individual's request to the Office of Hearings and Appeals (OHA). The
Director of OHA appointed me as the Hearing Officer in this matter. Pursuant to 10 C.F.R. § 710.25(e)
and (g), a hearing was convened.
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II. Analysis

The DOE cited in its Notification Letter to the individual the following factual allegations as derogatory
information under Criterion L:

(1) The individual misused his government-issued Visa card by charging nearly $8,000 to the
card in expenses not related to official government business;

(2) The individual was arrested in March 1997 on a charge of Theft by Check, to which he
pled guilty, served 90 days probation, and was fined;

(3) The individual filed for Chapter 7 bankruptcy in May 1996;

(4) The individual has not repaid $1,590 charged to a previous government credit card;

(5) The individual withheld information from his supervisor regarding misuse of his
government credit card, and as a result his employer suspended him for a week without pay;

(6) The individual is delinquent in his repayment of students loans (dating from 1985 and
1990) in the amount of $12,443.65, and the loans have been referred to a collection agency
due to non-payment;

(7) The individual made promises to the DOE on several occasions in 1999 that he would
satisfy two other accounts totaling $975, but these accounts have not been satisfied;

(8) The individual claimed during a May 1999 PSI that he made a $1,101 payment to Nations
Bank, but no payment has been made;

(9) A July 1999 credit report lists a collection account for the amount of $106 due to a
hospital.

The individual does not dispute the first three allegations listed above. He does not dispute the fourth
allegation, that he did not pay the balance on his previous government credit card, but notes that this debt
was discharged in his Chapter 7 bankruptcy. The individual does not deny that his employer suspended
him without pay for one week, but contends that he did not withhold any information from his supervisor
regarding his misuse of the government credit card. The individual admits that he defaulted on student
loan accounts in 1997 and 1998. See Individual’s Exhibit 1. Regarding the two accounts that the individual
said he would address in 1999, the individual has confirmed that one of these debts was discharged in his
Chapter 7 bankruptcy. He further states that he mailed a $75 check in April 1999 as partial payment on the
other debt, though his account was never credited for the payment. With respect to his claim in his May
1999 PSI that he had made a payment of $1,101 to Nations Bank, the individual similarly claims that he
mailed a check for this amount in April 1999 and does not know why that payment was not credited to his
account. Tr. at 176. He also notes, contrary to the allegation in the Notification Letter, that regular
payments were made to the Nations Bank account beginning in December 1999. Individual’s Post-Hearing
Statement at 3. Finally, in March 2000, after the issuance of the Notification Letter, the individual satisfied
the $106 hospital debt. Individual’s Post-Hearing Statement at 4-5. While agreeing that the debt has been
satisfied, the DOE notes that this account had been in collection status since late 1998. Proposed Findings
of Fact at 6.

A. Financial Difficulties

There is no dispute that the individual’s past has been marked by periods of financial difficulties. This fact
on its face raises a security concern, since a person under financial strain is unusually susceptible to
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“pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of the
national security.” See Personnel Security Review, 26 DOE ¶ 83,019 at 86,620 (1990). The individual,
however, contends that the DOE ignores the circumstances that led to his difficulties, and does not give
him credit for the progress he has made in addressing his financial obligations.

Regarding the circumstances underlying his financial troubles, the individual made the following
statements at the hearing and in a post-hearing submission.

“[M]y bankruptcy was not a result of not being able to meet financial obligations, but
rather a result of supporting my family and circumstances beyond my control (i.e. a car
accident).” Individual’s Post-Hearing Statement at 1.
“[T]he source of my financial distress [in 1994] was due to supporting and subsequently
relocating my mother and brother . . . .” Id. at 5.
“From 6 February 1993-1995, I cared for relatives, and expected that I would be paid
back. That did not happen.” Id. at 9.
“When one looks at the circumstances surrounding slow payment, the circumstances are
beyond my control (family support, accidents, and roommates).” Id. at 3.
“My [1997] arrest for checks and subsequent insufficient checks were also isolated
incidents, which occurred as a result of my trusting others, when placed in a position to
live in a shared lease.” Id. at 1.
“And so I said [to my roommates], ‘Okay, I'll take it over, and you guys can write me
checks.’ Basically I thought, okay, I can trust them. Well, it didn't happen, there were a
number of occasion[s] where either checks bounced, or deposits weren't made, . . .” Tr.
at 55.
“[W]ith the return check, . . . there was a roommate that didn't even pay his bills. So in
order for us to keep from getting kicked out of our house, I got money from them and it
didn't work, then I got arrested.” Tr. at 215.

While a clearance holder in financial distress, whatever the cause of the distress, presents a security risk,
the factual context presented by the individual is helpful in gauging the probability of similar
circumstances causing financial problems in the future. However, I disagree with the individual that his
financial problems can be attributed exclusively to circumstances beyond his control. Helping people in
need and tending to trust people are admirable character traits, arguably more admirable when a person
puts himself at financial risk to do so. But a clearance holder cannot afford to put himself at such risk, for
this in turn presents a risk to the national security. Thus, though the individual could not necessarily have
predicted the negative outcome of his actions of generosity and trust, a clearance holder with sound
judgment would know the risks, and avoid them.

There is also no question that the individual’s financial position is less precarious than it was a few years
ago, and for this he deserves credit. But resolving debts does not necessarily resolve the doubts that are
raised by financial difficulties. Rather than seeing only the individual’s current financial status, I must
make a predictive assessment, and even financial problems that have since been resolved can raise
legitimate concerns for the future. See Personnel Security Hearing, 26 DOE ¶ 82,780 at 85,711 (1997)
(payment of debts does not in itself definitively establish that an individual will conduct his financial
affairs responsibly in the future).

In addition, I find in the individual’s statements what appears to be a certain detachment from financial
reality when it comes to describing his recent behavior. For example, in February 1999, the individual used
a cash advance from a credit card he obtained in November 1998 to purchase a car, because the one he
was then driving was “unreliable.” Individual’s Post-Hearing Statement at 7-8. According to the
individual, he “wasn’t able to get . . . a new car on the finance. So I had to . . . use the credit card for that .
. . .” DOE Tab 5, Exhibit 2 at 36. In questioning one of his witnesses at the hearing, he stated, “if you had
a vehicle that had to get you thirty miles, and you had no other choice but to get another vehicle that you
would be . . . able to justify to yourself and not have any payments, would buying a car using a cash
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advance be justified?” Tr. at 154.

To characterize purchasing a car with a credit card as an option that would “not have any payments” is
odd. Confirming that this was not just a slip of the tongue, the individual in his post-hearing submission
states, “I used my personal credit card to purchase a used Honda. I now had no car payment, whatsoever.”
Individual’s Post-Hearing Statement at 9. And in June 1999, “I still had no car payment; . . .” Id. at 8. Of
course, purchasing a car with a credit card might avoid, at least temporarily, making mandatory monthly
payments, but in reality merely postpones the inevitable obligation to pay off the debt. Apparently not
recognizing this reality, the individual claimed at the hearing, as part of his explanation of how his
financial obligations have eased, that in November 1999, “I didn’t have a car payment.” Tr. at 67. In fact,
by that time, the individual had received an October 20, 1999 credit card statement informing him that
while he had recently made two payments on the card, “OUR RECORDS SHOW YOUR ACCOUNT IS
PAST DUE AND YOUR BALANCE EXCEEDS APPROVED CREDIT LIMITS.” DOE Tab 1, Exhibit 2.
This statement showed a balance of over $10,000 that was accruing interest at a rate of 17.65% per
annum. Id.

In his post-hearing submission the individual asserts, “Currently, I have no car payment and only two bills
which are [student loans and the] MBNA credit card bill, $254/month, which is manageable. . . . For
clarity, use of my credit card removed a car note.” Individual’s Post-Hearing Statement at 9. The only way
I can make sense of these statements taken as a whole is to conclude that the individual believes it is more
financially advantageous to incur unsecured, higher-interest debt than to purchase a car by means of a
secured note, when in fact the unsecured debt is much more expensive over time, and is “advantageous”
only in that the debtor can miss payments on the debt without having his car repossessed. Rather than
reassuring me of the individual’s improved financial status, in my opinion his statements reflect a short-
sighted approach to finances that does not demonstrate financial responsibility.

Another example of the individual’s detachment from his financial behavior is his use of a government-
credit card for personal expenditures. It is not a mark of financial responsibility that the individual incurred
nearly $8,000 in additional debt during a two-month period (incidentally the same period when he
purchased a car with his personal credit card). The individual states, “I utilized the government credit card,
which was the wrong thing to do, incurred debt, to assist in re-certification to retain my part-time
employment, . . .” Individual’s Post-Hearing Statement at 9. His characterization simply chooses to ignore,
however, that he spent substantial amounts of this money on items I find hard to believe were in any way
related to his re-certification, including over $300 in music stores, $76 on what appears to be a Broadway
show, and a $300 cash advance, and apparently all of this on just one Friday in Manhattan. DOE Tab 6,
Exhibit 11; DOE Tab 5, Exhibit 3 at 63-66. It hardly seems responsible for a person in the individual’s
financial situation to spend in this way money he did not have. And yet, as I discuss below, more
troubling than what this behavior says about the individual’s financial irresponsibility is how the use of a
government credit card reflects on his honesty, reliability and trustworthiness.

B. Behavior Reflecting on Honesty, Reliability and Trustworthiness

Clearly, the individual’s use of a government credit card for non-business purposes raises serious
questions about his honesty and trustworthiness. Any misuse of a government credit card would be cause
for concern. In this case, the repeated use of the card by the individual, particularly when seen in the
temporal context described below, is especially troubling in that it reflects extremely poor judgment, and
thus ultimately casts doubt on his reliability.

Before the individual began working for the DOE in 1995, the DOE found that the individual had
“problems managing his finances,” based upon his credit report at that time. DOE Tab 1, Exhibit 10. Prior
to granting the individual a clearance, the DOE sent a letter of inquiry to the individual, and after
evaluating the individual’s response, concluded that the “[f]inancial issues were mitigated . . . .” DOE Tab
1, Exhibit 9. Nonetheless, the individual was surely on notice from this point forward that his handling of
finances were a potential source of concern to the DOE.
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In September 1998, the individual revealed in response to a Questionnaire for National Security Position
(QNSP) that he had filed for Chapter 7 bankruptcy in 1996. DOE Tab 3, Exhibit 2. Based on this new
information, a DOE Personnel Security Specialist (PSS) conducted a PSI with the individual on February
10, 2000, in which the following exchange occurred:

[individual]: Um, no. Um, I guess, to, to, the question I do have is, um, how serious is it that
my clearance is in jeopardy?

[PSS]: Okay. Like I mention, I think it’s, the accounts that we’ve addressed here today, okay.
I think that you’ve given your intent that you’re gonna look into these accounts or do whatever
is necessary to rectify ‘em. Uh, and then, you know, we’ll see what kind of progress you make
and, you know, it’s gonna be incumbent upon you to make sure that that happens.

[individual]: Uh-huh.

[PSS]: Okay. Uh, that way –

[individual]: So I guess right now –

[PSS]: -- it can, it can, you know, that way your report, you know, can be in a better condition
and, you know, things, you know, DOE won’t have to call you in again to address finances.
Okay?

[individual]: Uh-huh.

[PSS]: Because it is a concern to DOE, you know, if you can’t keep your finances in order
then, you know, they have a concern with that.

[individual]: So do I need to worry about losing my clearance?

[PSS]: You know, it’s not something that I can determine.

[individual]: Uh-huh.

[PSS]: All I do is take the information, I write up and make a recommendation. And then it
goes . . . higher and a determination is made there. Okay?

[individual]: So based on the data that you’ve seen, what, what is your recommendation?

[PSS]: You know what, at this time I, you know, without, I, I’m not even gonna be able to
make a recommendation yet . . . .

DOE Tab 5, Exhibit 4 at 46-47. From this conversation, it appears to have been clear to the individual that
he was at least in danger of losing his security clearance, and that the fate of his clearance would hinge in
large part on how well he could keep his “finances in order.” Astonishingly, it was shortly after this PSI
that the individual proceeded to incur nearly $8,000 in personal expenses on a government credit card,
including spending on items noted above that can hardly be described as necessities. Moreover, just two
months before the PSI, the DOE sent the individual a memorandum inquiring about four cash advances
taken on his government credit card in October 1998, and offering him the opportunity to either provide
the Travel Authorization number associated with the charges or to promise that future use of the card “will
be restricted to expenses associated with official travel.” DOE Tab 2, Exhibit 19. The individual chose the
latter option, explicitly promising in November 1998 that future use of the credit card would be restricted
to official business. Yet, less than three months later he began making numerous non-official charges to
his government credit card. Clearly, if the individual cannot behave appropriately when he clearly should
know that he is “under the microscope,” it is that much more difficult to trust that he will follow pertinent
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laws, rules, and regulations when he is under less scrutiny.

The individual readily admits that his use of the government credit card was wrong. See, e.g., Tr. at 65. At
the same time, the individual points to circumstances that he apparently believes mitigate the concern
arising from his behavior. In his post-hearing submission, the individual states, “I began using the
government credit card, February 1999, and thought I would be able to transfer the balance to my own
personal card. However, my limit increase did not come through.” Individual’s Post-Hearing Statement at
8. As quoted above, the individual also stated that he used the credit card “to assist in re-certification to
retain my part time employment, . . .” Id. at 9. However, the purpose of a government credit card is not to
provide short-term personal loans to employees to assist in payment of certain expenses. Rather than
mitigating the serious concern raised by the individual’s actions, the individual’s statements instead raise
the concern that he does not fully understand the inherent impropriety of his abuse of the government
credit card.

Finally, at least one recent occurrence raises significant questions about the individual’s honesty. In
response to inquiries from the DOE in April 1999, the individual provided to the DOE a copy of three
checks he states he wrote and mailed to three different creditors on three separate days. DOE Tab 6,
Exhibit 12. However, none of the three creditors received the checks, and the individual states that none of
the checks came back through his bank for payment. Tr. at 176. The individual states that two of the
creditors changed locations, and that this could explain why they did not receive the checks. Tr. at 180.

I frankly find it difficult to believe that the individual ever sent these checks. The individual testified under
oath at the hearing that he mailed each check the same day it was written. Because each check was written
on a different day, if the individual is to be believed, he sent each check out separately. As discussed at
the hearing, it is certainly possible for one check to get lost in the mail. But it truly strains credulity to the
breaking point to believe that three checks, sent on three different days to different destinations, would all
get lost. The individual’s explanation that two of the creditors moved makes his testimony little if any
more believable. For one creditor to lose a check is possible, though I would think that a creditor in the
midst of a move would take great pains to make sure its stream of receipts is uninterrupted. But for two or
three different creditors to all lose checks, coincidentally each check sent by the same individual, is
literally incredible.

III. Conclusion

As set forth above, I find that the record in this case raises a number of security concerns. First, though the
individual has apparently made progress in improving his financial situation, the record nonetheless paints
a pattern of financial difficulties and recent irresponsible behavior. Contrary to the individual’s assertions,
I do not agree that his financial struggles have been entirely due to circumstances beyond his control.
Thus, I find that the individual is at an increased risk of future financial troubles, making him susceptible
to “pressure, coercion, exploitation, or duress which may cause him to act contrary to the best interests of
the national security.” Second, the individual’s repeated use of a government issued credit card and his
dishonesty in responding to inquiries from the DOE raise serious concerns about the individual’s honesty,
reliability, and trustworthiness. After reviewing all the evidence in the record, I cannot conclude that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. It is therefore my opinion that the individual's access
authorization should not be restored. 10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
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files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering

Staff Attorney

Office of Hearings and Appeals

Date:

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.
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Case No. VSO-0349, 28 DOE ¶ 82,762 (H.O. Fine
September 28, 2000)

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

September 28, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:March 28, 2000

Case Number: VSO-0349

This Opinion concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as "the Individual") to
maintain a level “Q” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” The local Department of Energy Office (the DOE Office) suspended the Individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be restored. For the
reasons stated below, it is my opinion that the Individual's access authorization should not be restored at
the present time.

I. BACKGROUND

The present proceeding involves an alcohol dependent Individual. Because this Individual indicated that
he had recently used alcohol, a Personnel Security Interview (PSI) of the Individual was conducted on
October 19, 1999. This PSI failed to resolve the security concerns raised by the Individual’s then recent
alcohol consumption. Accordingly, the DOE Office referred the Individual to a board-certified psychiatrist
(the DOE Psychiatrist) for further evaluation. After reviewing the information provided to him by the DOE
Office and his records of his previous evaluation of the Individual, the DOE Psychiatrist determined that
no further evaluation of the Individual was necessary, since he had previously diagnosed the Individual as
alcohol dependent. The DOE Psychiatrist opined that since the Individual was alcohol dependent and
continued to use alcohol he was neither reformed or rehabilitated.

Because the Individual was unable to resolve the security concerns resulting from his alcohol use, an
administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The Operations Office then issued a
letter notifying the Individual that it possessed information which raised a substantial doubt concerning his
eligibility for access authorization (the Notification Letter).

The Notification Letter specifies two areas of derogatory information described in 10 C.F.R. § 710.8. First,
the Notification Letter alleges that the Individual has "been, or is, a user of alcohol habitually to excess, or
has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical
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psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). Second, the
Notification Letter alleges that the Individual has "an illness or mental condition of a nature which . . .
causes, or may cause, a significant defect in judgment or reliability." 10 C.F.R. § 710.8(h). The Individual
filed a request for a hearing in which he made a general denial of the allegations contained in the
Notification Letter. This request was forwarded to the Office of Hearings and Appeals (OHA) and I was
appointed as Hearing Officer.

At the hearing, the DOE Office presented three witnesses: the DOE Psychiatrist, a Personnel Security
Specialist and a representative of the Individual’s employer. The Individual presented three witnesses: a
substance abuse counselor, his former supervisor as well as a friend and coworker. The Individual also
testified on his own behalf. See Transcript of Hearing, Case No. VSO-0349 (hereinafter cited as “Tr.”).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § 710.7(c); § 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

III. FINDINGS OF LAW AND FACT

The Individual is clearly alcohol dependent. The DOE Psychiatrist has diagnosed the Individual as alcohol
dependent. Tr. at 85. The Individual’s expert witness also testified that the Individual is alcohol dependent.
Tr. at 56. The Individual candidly describes himself as “an alcoholic.” Tr. at 18. Accordingly, the DOE
Office has appropriately invoked Criterion J and H. The only question before me therefore is whether the
Individual has mitigated the security concerns raised by his alcohol dependence.

The Individual has had a long and extensive history of counseling and treatment for alcohol dependence.
His first formal attempt to overcome his problems with alcohol occurred in the late 1980's when he
entered an inpatient treatment program at a local detox center. Tr. at 18. After completing this program, he
apparently abstained from drinking for about four years. Tr. at 19. In 1995, the Individual was evaluated
by the DOE Psychiatrist. The DOE Psychiatrist concluded that the Individual was “Alcohol Dependent” as
defined in the American Psychiatric Association’s Diagnostic and Statistical Manual, Fourth Edition
(DSM-IV). As a result, he was enrolled in the DOE’s Employee Assistance Program Referral Option or
EAPRO program for two years. As part of the EAPRO program, the Individual began attending Alcoholics
Anonymous meetings. Tr. at 20. He successfully completed the EAPRO Program in October 1997. Tr. at
12. In 1998, the Individual began, on his own volition, seeing a drug and alcohol counselor for assistance
with alcohol related issues. In October 1999, the Individual informed DOE Security that he had used
alcohol after graduating from the EAPRO Program on approximately eight to ten occasions. DOE Security
again referred the Individual’s case to the DOE Psychiatrist. The DOE Psychiatrist subsequently informed
DOE Security that additional examination and testing of the Individual was not necessary since (1) he had
already diagnosed the Individual as alcohol dependent and (2) the Individual was continuing to use
alcohol.



Case No. VSO-0349, 28 DOE ¶ 82,762 (H.O. Fine September 28, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0349.htm[11/29/2012 1:35:34 PM]

At the Hearing, there was conflicting testimony about the date of the Individual’s last consumption of
alcohol. I attribute this to an honest confusion on the Individual’s part. The Substance Abuse Counselor
testified that the Individual had abstained from using alcohol since he had begun treating him in 1998
except for one relapse in June 1999. Tr. at 60. In the October 19, 1999 PSI, the Individual indicated that he
had last consumed alcohol in July 1999. PSI at 35, 39. At the hearing, the Individual exhibited some
confusion as to when he last used alcohol. Initially, the Individual testified that he had used alcohol 4 to 6
months ago. Tr. at 14. The Individual then testified that he had only used alcohol once since he began
seeing the Alcohol Counselor in 1998. Tr. at 14, 15. The Individual then testified that he was unsure of the
date of his last relapse. Tr. at 16. He then indicated that the Substance Abuse Counselor would know the
date of his relapse. Id. I am convinced that the Individual has not consumed Alcohol during the past 14
months.

After his initial examination of the Individual in 1995, the DOE Psychiatrist diagnosed the Individual as
alcohol dependent. Tr. at 84, 85. At that time, the DOE Psychiatrist indicated that in order to reform and
rehabilitate himself, the Individual would need to undergo an active alcohol treatment program for a
minimum of 50 hours; counseling; group therapy, an educational program and a family program. Tr. at 85.
In addition, the DOE Psychiatrist recommended that the Individual participate in the Alcoholics’
Anonymous Program (AA). Id. Even after meeting all of these requirements, the DOE Psychiatrist
concluded, the Individual would need a minimum of 2 years of complete sobriety before he could be
considered to be reformed. Id. In light of all that has transpired since he initially evaluated the Individual,
the DOE Psychiatrist now opines that, in order to show rehabilitation or reformation, the Individual would
either need to show that he has remained completely sober for a period of five years or that he has
undergone the treatment program described above and remained completely sober for at least 3 years. Tr.
at 88-90.

The Substance Abuse Counselor testified that he has been counseling the Individual since March 14, 1999.
Tr. at 56. The Substance Abuse Counselor concurred with the DOE Psychiatrist’s finding that the
Individual is alcohol dependent. Id. However, the Substance Abuse Counselor further testified that he
considered the Individual’s Alcohol Dependence to be in “full remission.” Tr. at 63. The Substance Abuse
Counselor also testified that the Individual “is an honest, caring, hard-working fellow who wants to do a
good job, [and who] wants to stay sober [for life].” Id. Most importantly, the Substance Abuse Counselor
testified that the Individual “is a good bet for continued sobriety . . . .” Tr. at 63.

A number of highly qualified expert witnesses have testified in previous DOE Security Hearings that
individuals with substance abuse disorders are not sufficiently rehabilitated until they have abstained from
the use of all psychoactive substances for a period of at least 12 months. Personnel Security Hearing, Case
No. VSO-0103, 26 DOE ¶ 82,761 (H.O. Fine Oct. 24, 1996), affirmed, 26 DOE ¶ 83,006 (OHA January
15, 1997), affirmed (OSA March 13, 1997), See also e.g., Personnel Security Hearing, Case No. VSO-
0063, 25 DOE ¶ 82,789; Personnel Security Hearing, Case No. VSO-0005, 24 DOE ¶ 82,753, affirmed 25
DOE ¶ 83,013, terminated, (OSS June 7, 1995); Personnel Security Hearing, Case No. VSO-0014, 25
DOE ¶ 82,755; Personnel Security Hearing, Case No. VSO-0018, 25 DOE ¶ 82,758.

The testimony of these experts reflects a widely held view among substance abuse professionals. This
consensus is also reflected in the DSM-IV's diagnostic course specifiers for Chemical Dependency
Disorders which distinguish between Early Remission and Sustained Remission. Specifically, the DSM-IV
states:

Because the first 12 months following Dependence is a time of particularly high risk for
relapse, this period is designated Early Remission. After 12 months of Early Remission have
passed without relapse to Dependence, the person enters into Sustained Remission.

DSM-IV at 179. As the quote indicates, this consensus among substance abuse professionals exists
because substance dependent individuals present a significantly higher danger of relapse during the first 12
months following their sobriety date. This significantly higher rate of relapse provides a sound and
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reasonable basis for the experts' consensus opinion that a period of 12 months of abstinence from the use
of alcohol and drugs is generally necessary to establish rehabilitation. This 12 month standard is not a hard
and fast rule. It therefore must be flexibly applied on a case-by-case basis in the DOE's security clearance
proceedings.

In the present case, the DOE Psychiatrist has recommended an unusually long period of sobriety. This
deviation from the statement from the DSM-IV quoted above is apparently explained by extra risk factors
that the DOE Psychiatrist identified in the case of this individual. Specifically, the DOE Psychiatrist noted
that the Individual is a “binge-drinker” and has had several episodes of treatment and relapse. Tr. at 89.
The DOE Psychiatrist also noted that the Individual had not complied with several aspects of the treatment
program that he had outlined in 1995. After considering the testimony of the Substance Abuse Counselor
and the DSM-IV, I do not believe that the Individual needs to have the 5 years of uninterrupted sobriety
that the DOE Psychiatrist opines is necessary to conclude that the Individual is fully reformed. However, I
am not of the opinion that the Individual has progressed far enough in his recovery for a sufficient length
of time to resolve the security concerns. In reaching this conclusion, I not only rely upon the DOE
Psychiatrist’s opinion that the Individual is only about a quarter of way down the road of recovery, but
also the Individual’s own candid admission that he has a lot more to learn about dealing with his alcohol
dependence. Tr. at 100.

Finally, I note that DOE Security has already provided the Individual with a second chance. When the
Individual was first diagnosed as alcohol dependent, he did not lose his access authorization. Instead, DOE
Security allowed him to participate in the EAPRO Program. Unfortunately, the Individual’s problems with
alcohol recurred, despite the DOE’s attempt to provide him with an opportunity to rehabilitate himself .

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not shown that his access authorization
should be restored at this time, since the Individual has not resolved the security concerns raised under
Criterion H and J. The Individual has not demonstrated that granting his security clearance would not
endanger the common defense and would be clearly consistent with the national interest. Therefore, it is
my opinion that the Individual's access authorization should not be granted at this time.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: September 28, 2000
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This Opinion concerns the eligibility of XXXXXXXXX (the individual) for access authorization (1) under
the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access to Classified Matter or Special
Nuclear Material.” The individual’s access authorization was requested by one of the Department of
Energy’s (DOE) Operations Offices. As explained below, it is my opinion that the individual’s access
authorization should not be granted.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).

In this instance, a DOE contractor requested that the individual be granted an access authorization as a
condition of his employment. However, the local DOE security office initiated formal administrative
review proceedings by informing the individual that his access authorization would be held pending further
consideration of certain derogatory information received by DOE that created substantial doubt regarding
his eligibility. This derogatory information is described in a Notification Letter subsequently issued to the
individual on February 24, 2000. More specifically, Enclosure (1) attached to the Notification Letter
contains the DOE Office of Safeguards and Security’s (DOE Security) findings with respect to the
individual that fall within the purview of potentially disqualifying criteria set forth in the security
regulations at 10 C.F.R. § 710.8(h), (k) and (l). The bases for these findings are summarized below.

Enclosure (1) of the Notification Letter alleges initially that the individual has “an illness or mental
condition of a nature which, in the opinion of a board-certified psychiatrist . . . may cause, a significant
defect in judgment or reliability.” 10 C.F.R. § 710.8(h) (Criterion H). In support of this assertion,
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Enclosure (1) states that on November 16, 1999, the individual was evaluated by a DOE consultant
psychiatrist (DOE Psychiatrist), who diagnosed the individual with Cannabis Abuse and further concluded
that the individual’s illness, particularly in relation to his continued use of marijuana, causes or may cause
a significant defect in his judgment and reliability.

Secondly, the Notification Letter alleges that the individual has “[t]rafficked in, sold, transferred,
possessed, used, or experimented with a drug or other substance listed in the Controlled Substances Act of
1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) . . .” 10 C.F.R. § 710.8 (k)
(Criterion K). In this regard, Enclosure (1) refers to the DOE Psychiatrist’s evaluation of the individual on
November 16, 1999. As part of the evaluation, the individual submitted to a drug screen and tested
positive for marijuana.

Next, DOE Security alleges under section 710.8(l) that the individual has “engaged in unusual conduct . . .
which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason to believe
that [he] may be subject to pressure, coercion, exploitation, or duress which may cause [him] to act
contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l) (Criterion L). The basis for
DOE Security’s concern in this respect is that during a Personnel Security Interview (PSI) conducted on
August 6, 1999, the DOE Drug Policy was fully explained to the individual and he was aware of the policy
and of the consequences of using illegal drugs. In addition, on August 6, 1999 the individual signed a DOE
drug certification assuring DOE Security that he would stop using or being involved with any illegal
drugs. (2) However, the individual tested positive for marijuana three months later on November 16, 1999,
during a drug screen conducted by the DOE Psychiatrist. DOE Security asserts that this positive test
indicates that the individual is not honest or trustworthy.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on March 23, 2000, the individual
exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On March 28,
2000, I was appointed as Hearing Officer in this case. After conferring with the individual and the
appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established. At the hearing, the DOE
Counsel called as witnesses the DOE Psychiatrist, a DOE personnel security specialist and the individual.
The individual’s witnesses included his personal Psychiatrist, the individual’s supervisor, his Employee
Assistance Program (EAP) counselor, his “significant other” and himself. The transcript taken at the
hearing will be hereinafter cited at “Tr.” Various documents that were submitted by the DOE Counsel and
the individual during this proceeding constitute exhibits to the hearing transcript and will be cited as
“Exh.”

II. Summary of Findings

The following facts are essentially uncontroverted. The individual initially made application for a security
clearance by completing a Questionnaire for National Security Positions (QSP). In the course of
completing this QSP, the individual admitted that he had used marijuana and LSD. Tr. at 28. The reporting
of this information led DOE Security to conduct a PSI with the individual. Id. at 29. During this interview
the individual admitted to the use of marijuana, the use of hashish and the use of LSD. In the PSI, he
further stated that his last use of marijuana was in June of 1998. At that time the DOE personnel security
specialist fully explained to the individual DOE’s concern regarding the use of illegal substances. The
individual then acknowledged that he understood this concern and signed a DOE drug certification
promising to refrain from the use of illegal substances. Tr. at 29.

After a review of the individual’s personnel security file, DOE Security determined that due to the
individual’s more recent use of an illegal substance, a psychiatric evaluation should be conducted. The
individual was then referred to a DOE Psychiatrist in November 1999 who diagnosed the individual with
Cannabis Abuse. The DOE Psychiatrist further found that this illness may cause a significant defect in the
individual’s judgment and reliability. In addition, the DOE Psychiatrist submitted the individual to a urine
drug screen, which was positive for marijuana.
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The individual attempted to explain the circumstances of his positive drug screen. According to the
individual’s original contention, the last time he used marijuana was on his birthday in 1998. Tr. at 51.
However, he now admits that he relapsed approximately a week before he was evaluated by the DOE
Psychiatrist. Id. at 52. The individual explained that he was entertaining dinner guests at his house when he
and his significant other were asked if they wanted to smoke a marijuana cigarette. Id. The individual
consented and explained that he then shared a single marijuana cigarette with his guests. Id. The individual
further explained that he immediately regretted his relapse and that this was the only time he has smoked
marijuana since signing the DOE drug certification. In addition, the individual acknowledged that he did
not inform the DOE Psychiatrist of his most recent marijuana use because of his fear of immediate
termination. Tr. at 55. After DOE Security initiated the administrative review process, the individual
sought counseling through the EAP. Through the EAP, the individual was referred to a substance abuse
counselor who conducted five treatment sessions with the individual. The individual is still currently
receiving drug counseling through the EAP.

III. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is “for the purpose of
affording the individual an opportunity of supporting eligibility for access authorization.” 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization “would not endanger the common defense and security and
would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Dep’t of Navy v.
Egan, 484 U.S. 518 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record in this proceeding, including the submissions tendered in this case
and the testimony of the witnesses presented at the hearing. In resolving the question of whether the
individual’s access authorization should be granted, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and recency of the
conduct; the voluntariness of the participation; the absence or presence of the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should not be granted since I am unable to conclude that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings I make in support of this recommendation are discussed below.

A. Criterion H, Mental Illness; Criterion K, Drug Use

DOE Security alleges in the Notification Letter that the individual has “a mental condition of a nature
which, in the opinion of a board-certified psychiatrist . . . may cause, a significant defect in judgment or
reliability.” 10 C.F.R. § 710.8(h). The Notification Letter further finds under Criterion K that the
individual “has trafficked in, sold, transferred, possessed, used, or experimented with a drug or substance .
. .” 10 C.F.R. § 710.8(k). I will consider concurrently the concerns of DOE Security under Criterion H and
Criterion K since they are substantially interrelated. The individual’s “mental condition” which DOE
Security alleges may result in “a significant defect in judgment and reliability” under Criterion H is the
individual’s history of substance abuse under Criterion K.
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DOE Security relies upon the report of the DOE Psychiatrist in reaching its findings set forth in the
Notification Letter under both Criterion H and Criterion K. Exh. 3-1 (Report of Psychiatric Evaluation,
dated November 22, 1999). After reviewing the individual’s DOE personnel security file and conducting a
one-hour psychiatric interview with the individual, the DOE Psychiatrist diagnosed the individual with
Cannabis Abuse as defined in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition
(DSM-IV). The DOE Psychiatrist points to a number of factors leading to his conclusions regarding the
individual’s drug use, including the individual’s extensive use of marijuana from 1973 to 1998. He states
that the individual “first started smoking marijuana at age 16. Another factor indicating it was quite severe
is that he was using very heavily at one point in time. By the time he got to his early 20's, he was using
several times a day.” Tr. at 70. The DOE Psychiatrist also points to the individual’s positive test on a drug
screen despite the fact that the individual claimed that his last marijuana use occurred in June 1998. The
DOE Psychiatrist speculated that in light of the fact that the individual used marijuana a week before a
scheduled psychiatric interview, he would guess that the individual had used marijuana intermittently. Tr.
at 78. The DOE Psychiatrist states that the individual’s positive urine drug screen is indicative of his
continuous use of marijuana and thus may be indicative of a defect in the individual’s judgment and
reliability.

The DOE Psychiatrist also indicated that the individual has been in denial about his marijuana problem
and believes that he should maintain complete sobriety with respect to marijuana. He recommended that
the individual participate in a structured outpatient treatment program for one year. Tr. at 81. According to
the DOE Psychiatrist, based on the severity of the individual’s problem, he would recommend a treatment
program of moderate intensity such as once a week either with a substance abuse counselor or in a 12-
step program such as Narcotics Anonymous. Id. at 82. He further indicated that the risk of relapse is high
in the first year. Id. at 81.

The individual does not dispute the factual findings underlying the DOE Psychiatrist’s diagnosis of
Cannabis Abuse. I therefore find that there is ample evidence in support of the allegations set forth in the
Notification Letter under Criterion H and Criterion K, related to the individual’s history of drug use. As a
general matter, use of an illegal substance by an individual holding a security clearance is a source of
serious concern since the ability to safeguard national security information is diminished when judgment
and reliability is impaired, and individuals who use illegal substances may be susceptible to being coerced
or exploited to reveal classified matters. These concerns are indeed important and have been recognized
by a number of Hearing Officers in similar cases. See, e.g., Personnel Security Hearing, Case No. VSO-
0221, 27 DOE ¶ 82,792 at 85,762 (1999); Personnel Security Hearing, Case No. VSO-0200, 27 DOE ¶
82,770 at 85,628 (1998). I therefore turn to whether the individual has presented sufficient mitigating
evidence to overcome the concerns of DOE Security relating to his use of marijuana. Based upon the
record before me, I have determined that the individual has failed to carry his burden in this regard.

Mitigating Evidence

The individual maintains that he began to decrease his marijuana use in 1997 for a number of reasons
including the fact that he was graduating from a technical institute and wanted to maintain a high grade
point average, the fact that he was approaching 40 years of age and felt that he was at a point in his life
where he needed to become more serious-minded, and the fact that once he graduated, a serious employer
would mandate a drug-free environment. Tr. at 50. He now admits that he smoked marijuana
approximately one week before his evaluation with the DOE Psychiatrist on November 16, 1999, and
asserts that this was the only time he has used marijuana since signing the DOE drug certification. Id. at
54. When asked why he did not inform the DOE Psychiatrist that he had used marijuana a week before,
the individual explained: “it was a one-time use. I did not feel that it spoke to the way I had behaved since
my [last use] in ?98, and . . . it should be obvious that there was a fear of immediate termination.” Id. at
55. The individual further asserts that he has no intention of using marijuana in the future. Id. at 66. The
individual states that he is currently participating in his employer’s EAP and has attended treatment
sessions with a substance abuse counselor referred by the EAP.
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The individual offered the testimony of his personal psychiatrist. In preparation for his testimony, the
individual’s psychiatrist reviewed the individual’s personnel security file, reviewed the DOE Psychiatrist’s
Report and conducted a two hour psychiatric interview with the individual. The individual’s psychiatrist
testified that, based upon his examination of the individual, the individual appears to be in remission from
his Cannabis Abuse. Tr. at 161. He based this diagnosis on the fact that, as far as he knows, the individual
is not using marijuana at this time and is in treatment. The individual’s psychiatrist described the
individual as one who felt guilty almost immediately after he used marijuana just before his evaluation
with the DOE Psychiatrist. Tr. at 157. He opined that the individual is making efforts to take more
responsibility in his life. Id. at 164. According to the individual’s psychiatrist, the individual is not likely
to use marijuana anymore. Id. He further opined that the individual possesses the judgment to protect
sensitive information. Id.

In addition, after the hearing, the individual offered a report prepared by a substance abuse counselor who
treated him. Exh. F. This counselor assessed the individual as being Cannabis Dependent in early full
remission according to the DSM-IV criteria. Id. According to his substance abuse counselor, “as part of
regaining his self-esteem, he [the individual] was able to take complete ownership of his integrity question
regarding the cannabis abuse after he signed the employee contract.” Id. The counselor also stated that “it
may be reasonable to assume that he had not used cannabis for some time prior to the November 1999
incident.” He further indicated that the individual’s prognosis is considered excellent. Id.

Nonetheless, even assuming the individual’s claim of non-usage since 1999 is true, I conclude that the
present period of abstinence undertaken by the individual is too short in duration to mitigate sufficiently
the security concerns attached to his past marijuana use. As stated above, the individual now admits that he
used marijuana approximately one week before he met with the DOE Psychiatrist (less than four months
after he signed the DOE drug certification). The individual’s current period of abstinence of less than eight
months is not assuring in view of the individual’s past failed attempt to stop using marijuana. The DOE
Psychiatrist testified that there is a significant risk of relapse on the part of the individual prior to his
achieving one year of sustained abstinence. Tr. at 81-82. This opinion of the DOE Psychiatrist is
consistent with other cases involving diagnoses of marijuana abuse, finding that DOE Security’s concerns
may be mitigated by evidence of successful completion of a viable drug treatment program combined with
abstinence from illegal substances. Cf. Personnel Security Hearing , Case No. VSO-0051, 25 DOE ¶
82,784 (1995); Personnel Security Hearing, Case No. VSO-0019, 25 DOE ¶ 82,579 (1995). Under these
circumstances, I find that the individual has failed to adequately mitigate the concerns of DOE Security
under Criterion H and Criterion K.

B. Criterion L, Unusual Conduct

Finally, DOE Security has asserted under Criterion L that the individual has “engaged in unusual conduct .
. . which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason to believe
that [he] may be subject to pressure, coercion, exploitation, or duress which may cause [him] to act
contrary to the best interest of the national security.” 10 C.F.R. § 710.8(l) (Criterion L). The basis for DOE
Security’s concern in this regard is that despite assuring DOE Security during a PSI and at the time he
signed a DOE drug certification that he would stop using illegal substances, the individual again reverted
to using marijuana.

The individual’s use of marijuana despite his assurances to DOE Security constitutes unusual behavior that
calls into question the individual’s reliability and trustworthiness. I find that the individual’s drug use
demonstrates his willingness to disobey the law and it causes me to conclude that he might not willingly
abide by security regulations or safeguard classified information. In addition, the promise the individual
gave when he signed the DOE drug certification was not an insignificant one. The DOE fully relied on it
and relies on it in many other, similar cases. An individual who enters into one of these agreements must
fully understand and accept that it requires a serious, sustained commitment to keeping a signed promise. I
therefore do not consider the individual’s overall trustworthiness and reliability to measure up to the
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standards expected of holders of access authorization. Accordingly, I cannot find that the individual has
sufficiently mitigated the DOE Security’s concerns under Criterion L.

IV. Conclusion

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. § 710.8(h), (k) and (l)
in suspending the individual’s access authorization. For the reasons I have described above, I find that the
individual has engaged in unusual conduct within the purview of section 710.8(l). In addition, the
individual has failed to sufficiently mitigate the concerns of DOE Security that he has a mental condition
with may cause a defect in his judgment and reliability, 10 C.F.R. § 710.8(h), and that he has possessed,
used, or experimented with a drug listed in the Controlled Substances Act of 1970, 10 C.F.R. § 710.8(k). I
am therefore unable to find that granting the individual’s access authorization would not endanger the
common defense and security and would be consistent with the national interest. Accordingly, I find that
the individual’s access authorization should not be granted.

The regulations set forth at 10 C.F.R § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: August 25, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).

(2)A drug certification is a written promise by the individual to the DOE stating that the individual will not
use illegal drugs as long as he possesses an access authorization.
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Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 29, 2000

Case Number: VSO-0352

This Opinion concerns the eligibility of XXXX XX(hereinafter referred to as the “individual”) to hold an
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The individual’s
access authorization was suspended under the provisions of Part 710. This Opinion considers whether, on
the basis of the evidence and testimony presented in this proceeding, the individual’s access authorization
should be restored. As set forth in the Opinion, I recommend that the individual’s security clearance be
restored.

I. Background

The individual has been employed by DOE for 20 years. The individual held an access authorization as a
requirement of his job, which also required random drug tests. After examining the results of the
individual’s most recent test, the laboratory determined that the individual’s specimen did not reflect the
characteristics of normal human urine and reported the results as “substituted: not consistent with normal
human urine.” This result was considered a refusal to test, and carried the same consequences as a positive
drug test. The derogatory information was not resolved during a personnel security interview (PSI), and is
set forth in the Notification Letter. The Notification Letter states that the derogatory information regarding
the individual falls within 10 C.F.R. § 710.8(l) (Criterion L). The DOE Operations Office invokes
Criterion L on the basis of information that the individual has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of the national security.

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a
hearing in this matter. 10 C.F.R. § 710.21(b). On March 29, 2000, I was appointed as Hearing Officer in
this case. After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a
hearing date. At the hearing, the DOE counsel called two witnesses: the DOE personnel security specialist
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and the Medical Review Officer, a DOE contractor. The individual testified and called seven witnesses:
two supervisors and five colleagues. The transcript taken at the hearing shall be hereinafter cited as “Tr.”
Various documents that were submitted by the DOE counsel during this proceeding constitute exhibits to
the hearing transcript and shall be cited as “Ex.” The record was held open for the receipt of one
document, “Individual’s Ex. 1,” which was filed in this office on October 16, 2000. The record was closed
on that date.

II. Analysis

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
provides that “[t]he decision as to access authorization is a comprehensive, common-sense judgment,
made after consideration of all relevant information, favorable or unfavorable, as to whether the granting
of access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest.” 10 C.F.R. § 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).
Once the DOE Operations Office has made a showing of derogatory information raising security concerns,
the burden is on the individual to come forward at the hearing with evidence to convince the DOE that
granting his access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the national interest” test indicates that
“security-clearance determinations should err, if they must, on the side of denials”); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should be restored because I conclude that a restoration would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings that I make in support of this determination are discussed below.

A. Findings of Fact

The following facts are uncontested. Prior to joining DOE, the individual served in the armed forces, and
was honorably discharged. Tab 4, Ex. 1 at 37. In 1980, DOE hired the individual and he signed a drug
certification (an agreement not to use drugs), based on his admission of minor drug use as a teenager (25
years prior to the hearing). Tr. at 202; Tab 4, Ex. 3. The individual’s job required regular drug tests. Tr. at
160. Because of his direct contact with nuclear explosives, the individual participated in the Personnel
Assurance Program (PAP). Tr. at 181; Tab 4, Ex. 1 at 46. PAP is a human reliability program designed to
ensure that individuals who are assigned to nuclear explosive- related duties have no emotional, mental, or
physical problems that could result in a threat to nuclear explosives. Tr. at 15. During his employment, the
individual took random drug tests three or four times per year. Tr. at 209. From 1980 to August 1999, all
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of the individual’s drug tests were negative. Tr. at 16-17.

On August 18, 1999, the individual’s supervisor notified the individual that he had been selected for a
random drug test and ordered the individual to report to the collection site (a local clinic) within 30
minutes. Tr. at 195. The individual reported to the collection site within approximately 10 minutes. Tr. at
198. He entered the collection site with his keys, picture identification, and a book, and waited about 10
minutes more before being asked to give a specimen. Tr. at 198-199. The individual showed his
identification card to the nurse, who gave him the forms and one specimen cup. Tr. at 200. He left his
keys, identification card, and book outside of the room, as directed by the nurse. Tr. at 205-207. After
giving a specimen, the individual asked the nurse why there was only one specimen cup. Tr. at 201. She
replied that the new boxes sent to the collection site had only one bottle inside. Id. The individual watched
the nurse put the label on, and left. Tr. at 201. The specimen was sent to the lab for testing. Tr. at 36. The
lab determined that the chemical composition of the specimen was not consistent with the composition of
normal human urine. Tr. at 36-40; Tab 3, Ex. 2 (Litigation Packet) at 14. The lab indicated that the
specimen was “substituted,” and did not run any further tests on the specimen. (1) Tr. at 46; Tab 3, Ex. 1
at 3. The lab sent the test results to a company that provided medical review officer (MRO) services to
DOE. (2) Id. An MRO employed by that company reviewed the test results and classified the specimen as
a “refusal to test,” a result which carries the same consequences under DOE drug testing policy as a
positive test. Tr. at 40-46; Tab 3, Ex. 1 at 1. The sample was not retested. Id; Tr. at 40-46, 49, 61. The
individual was immediately removed from the PAP program, and his clearance was later suspended by
DOE security. Tr. at 127; Tab 2, Ex. 6.

B. Criterion L

The DOE security concern is based on the undisputed fact that the lab reported an adulterated specimen,
considered a positive drug test under agency guidelines. If DOE’s allegation that the individual adulterated
his specimen is true, it implies dishonesty and a lack of reliability or trustworthiness on the part of the
individual. Personnel Security Hearing, Case No. VSO-0216, 27 DOE ¶ 82,781 (1998). In this case,
however, although the test result raises a valid security concern with respect to Criterion L, for the
following reasons I find that the individual has mitigated that concern.

(1) Procedural Discrepancies

The record contains credible evidence of non-trivial procedural irregularities in the individual’s test. First,
the individual questioned the nurse at the collection site about an irregularity he observed after 19 years of
taking drug tests–she gave him only one specimen bottle. Tr. at 201. The nurse informed the individual
that she had received a new kit with only one bottle, and proceeded with the collection. Id. Nonetheless, in
a box clearly marked “Split Specimen Required?” the nurse checked “yes.” DOE Exhibit 2, Tab 3 at 12.
There is no explanation for why she checked one box and then proceeded in a different manner than she
certified. When the specimen arrived at the lab, a lab employee called a “sample processor” performed an
“initial discrepancy check.” Tab 3, Ex. 2 at 13. In this case, the lab found a discrepancy, and checked a
box on a lab form entitled “Note for the Record” that indicated “Split Bottle Missing.” Id. The form was
also stamped in capital letters “SPLIT SAMPLE DISCREPANCY.” (3) Id.

In addition, the individual’s second line supervisor, also the drug test coordinator, provided further
credible evidence about procedural discrepancies in testing procedures in 1999 and the first quarter of
2000. Tr. at 171, 177-180. The supervisor, who schedules the procedure for his employees, said that the
sites sometimes receive single bottle kits, instead of two bottle kits. Tr. at 177-180. According to the
supervisor, the regulations require a two-specimen kit. Id. at 178-179; Individual’s Ex. 1; see also
Personnel Security Hearing, Case No. VSO-0216, 27 DOE ¶ 82,781 at 85,687 (1998). In fact, the
supervisor testified that on first hearing the results of the test, he suspected that the problem was with the
test, and not the individual. Tr. at 171. The witness questioned his superiors at another DOE operations
office when he found that the collection site was using single specimen kits:
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A. Sometimes the collection people will send a single bottle kit versus a two specimen kit. We should
have two specimen kits. In March of this year we went back to [a DOE Operations Office] to find out why
we got single kits again for the first quarter of 2000. And they went back to the contract lab and we are
assuring now that we get two [specimen] kits. We are supposed to have two bottles for two separate
samples. . . .

Q. Do you know if they were sending those single kits last fall?

A. We have had them before, yes.

Tr. at 177-178.

Although this evidence does not explain what happened to the individual’s specimen, it does raise a
substantial doubt about the handling of the sample and the circumstances of the collection. See Personnel
Security Hearing, Case No. VSO-0126, 26 DOE ¶ 82,776 (1997) (finding “cause for concern” in deviation
from established drug testing procedure). If a split sample were available or a retest performed, the
accuracy of the first test could have been verified. See Personnel Security Hearing, Case No. VSO-0216,
27 DOE ¶ 82,781 at 85,687 (1998) (stating that a retest provides “a safeguard to ensure the accuracy of the
test result . . .”). However, in this case there was no split sample and no provision for a retest of the
original specimen.

(2) No Testimony From the Lab or Collection Site.

During the hearing, the MRO testified about the procedures used in drug testing. Tr. at 35. The MRO is
not, however, an employee of the testing laboratory or an employee of the collection site clinic. Tr. at 24-
26. In fact, regulations prohibit any relationship between the laboratory and the MRO. Tr. at 25. The MRO
is employed by a private company that contracts with the DOE to review the results of workplace drug
testing. Tr. at 24-26. He based his testimony on the Litigation Packet that his company prepared when
notified that the integrity of the test was in question. Tr. at 26; Litigation Packet. The Litigation Packet
contained chain of custody forms and other documents reflecting the results of the individual’s test, and
explained the procedures used in testing the individual’s sample. Id. The MRO testified that he was
confident that the sample was correctly reported by the lab. Tr. at 44-46. However, although the MRO is
familiar with the procedure that should be used in handling the individual’s specimen, he does not have
personal knowledge of what actually happened to that specimen.

The MRO was the sole DOE witness who testified about the individual’s drug test. However, in previous
cases where the validity of a drug test was in question, the record contained the testimony of individuals
who actually had personal contact with the specimen at issue. See, e.g., Personnel Security Hearing, Case
No. VSO-0345, 28 DOE ¶ 82,753 (2000) (testimony of the vice president of the testing lab and three
employees responsible for collecting, packing and shipping specimen to the testing lab); Personnel
Security Hearing, Case No. VSO-0216, 27 DOE ¶ 82,781 (1998) (testimony of the director of the testing
lab and two employees who actually supervised the collection of the individual’s specimen).

Although I found the MRO’s testimony credible, I conclude that he had no personal knowledge of the
chain of custody in this case. The specimen was collected by a clinic in one state and shipped to the lab,
which is located in another state.(4) The MRO, located in a third state, did not participate in either the
collection or testing. In fact, the MRO admitted that he was not familiar with all of the lab’s internal
procedures, and that the lab was one of 8,000 test sites that his company used. Tr. at 71, 78-79. In contrast
to previous cases, no one from the collection site or the lab testified at the hearing. Therefore, unlike
previous disputed drug test cases where witnesses who actually were part of the chain of custody for the
sample testified about the circumstances surrounding the test, the record in this case lacks testimony from
anyone with personal knowledge of the chain of custody.

(3) Witness Testimony

file:///cases/security/vso0126.htm
file:///cases/security/vso0126.htm
file:///cases/security/vso0216.htm
file:///cases/security/vso0345.htm
file:///cases/security/vso0216.htm
file:///cases/security/vso0216.htm


Case No. VSO-0352, 28 DOE ¶ 82,774 (H.O. Adeyeye November 15, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0352.htm[11/29/2012 1:35:36 PM]

I find that the testimony of the witnesses in this proceeding was very credible, and further mitigates the
charge that the individual has engaged in unusual conduct, was not honest, reliable or trustworthy, or was
subject to pressure, coercion, exploitation or duress which could cause him to act contrary to the best
interests of the national security.

All of the individual’s witnesses described him as honest, reliable, family-oriented, church-going, and of
high moral character. Tr. at 111-176. Many of them traveled with him on business trips, and all described
his behavior as above reproach. Id. All of the individual’s witnesses testified that they could not believe
that the individual would tamper with his specimen in any way. Tr. at 113, 117, 125, 132, 137, 155, 171.
Two of the witnesses also socialized with the individual outside of the office, and were able to give
testimony about the individual’s family life and behavior at social events. Tr. at 111-113; 152, 156.
Further, one witness actually lived with the individual and his family off and on over a period of 10 years.
Tr. at 112. All of the individual’s witnesses were co- workers, and thus all familiar with the high standards
that the PAP program requires. PSI at 38; Tr. at 127-131, 142-143, 179. More than one testified that they
would trust the individual with the safety of their own family. Tr. at 135-136, 146. Several stated that he
was a valuable addition to their organization, and they had felt his absence. Tr. at 143. The witnesses also
testified that the individual was not subject to blackmail or coercion of any sort. Tr. at 139, 153, 161.

I was particularly persuaded by the testimony of one of the individual’s colleagues. This witness was the
training specialist in the individual’s section. Tr. at 143. However, prior to joining DOE, the witness was
chief of narcotics on a regional police force. Tr. at 144-150. Thus, he was an experienced narcotics officer,
with substantial knowledge of drug abuse and specialized training in detecting behavioral changes caused
by drug use. Tr. at 145-146. The witness testified that due to his experience in narcotics, he was able to
recognize drug abusers, and had identified many during his career. Tr. at 145. He stated under oath that in
13 years he never saw any indication of a drug problem in the individual. Tr. at 144. The individual and
his co-workers traveled frequently and traveled in groups, and according to this witness, the entire work
group was “so close knit you could detect when someone is having a problem.” Tr. at 147-148; 180. The
witness was adamant that, despite the charges in the Notification Letter, he strongly believed in the
individual’s credibility and would entrust his family’s safety to the individual. Tr. at 146.

Finally, during the hearing the personnel security specialist testified that the individual seemed to be
honest and forthright during his PSI. Tr. at 96-97; Tab 5, Ex.1. Under cross-examination, she stated that
personnel security specialists are often lied to, and that they receive training to determine if someone is
lying to them. She testified that “most of the time” personnel security specialists can detect a lie. Tr. at 97.
During the PSI she felt that this individual was telling the truth. Id.

(4) The Individual’s Testimony and Demeanor

I found the individual’s testimony to be credible and persuasive. He recounted the circumstances of the
drug test credibly. Tr. at 193-213. During the hearing, I was persuaded by the consistency between his
testimony and the record, and the forthright manner in which he confronted a very serious issue without
concocting a story to explain the incident, or placing the blame on anyone. Throughout this case he has
maintained that he did not adulterate his specimen, that he does not use drugs, and that he simply does not
know what happened to his specimen. PSI at 35-37; Tr. at 18, 209-212. The individual testified that he
thought his supervisor was joking about the results of the test, and was shaken when he realized the truth.
Tr. at 210-211. This was corroborated by the supervisor who testified that the individual responded to
news of the test results with “[d]umbfounded silence. He [the individual] was startled.” Tr. at 128.

III. Conclusion

This case presents a unique set of circumstances case surrounding a laboratory report of a “positive” drug
test.(5) First, the lab determined that the individual’s specimen did not reflect the characteristics of normal
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human urine. The lab stopped processing the specimen and reported the results to the DOE. Under DOE
regulations, the test was considered a positive drug test and the individual was subjected to immediate
discipline. However, unlike an individual whose specimen tested positive for an identifiable substance, in
this case the individual was not provided with a critical safeguard–his specimen was not retested, and he
was not permitted to request an interview. Tr. at 46, 187-188. See Personnel Security Hearing, Case No.
VSO-0216, 27 DOE ¶ 82,781 at 85,687 (1998) (stating that a retest provides “a safeguard to ensure the
accuracy of the test result . . .”). This was contrary to established procedure for a positive specimen.
Moreover, the lab did not identify any adulterant in the specimen and we do not know what happened to
the original specimen. Tr. at 71.

Second, the procedural discrepancies noted above have raised a question regarding the handling of the
individual’s sample. These questions remain unresolved because of the lack of testimony from anyone
who was actually in the chain of custody, and the absence of confirmation of the initial test result. Third,
unlike previous cases involving an individual who has tested positive for drugs, the individual in this case
has a long record of 19 years of negative random drug tests, and no evidence of recent drug use. Based on
this record and persuasive witness testimony, I am convinced that the individual does not use drugs. I find
that the incident of minor drug use 25 years ago is not a security concern and can be considered a
“youthful indiscretion.” Personnel Security Hearing, Case No. VSO-0019, 25 DOE ¶ 82,759 (1995).

The regulations require me to make a common-sense judgment about the risk to national security that the
individual would pose if his clearance were restored. After carefully reviewing the record, and assessing
the credibility of the individual as he testified under oath, I cannot find that the individual is not honest,
reliable and trustworthy. I am further persuaded of the individual’s trustworthiness and reliability by the
testimony of his witnesses, and the sincerity of their support for him. Even the personnel security
specialist found the individual to be honest and forthright during his PSI. Finally, the procedural
discrepancies in the record of the individual’s drug test reflect the possibility of irregularities in the
handling of his specimen. I therefore conclude that the individual has mitigated the security concerns in the
Notification Letter.

As explained in this Opinion, I find that the DOE Operations Office properly invoked Criterion L in
revoking the individual’s access authorization. However, the individual has presented adequate mitigating
factors and circumstances to alleviate the legitimate security concerns of the DOE Operations Office. In
view of this criterion and the record before me, I find that restoring the individual’s access authorization
would not endanger the common defense and security and would be consistent with the national interest.
Accordingly, I find that the individual’s access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28 (a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28 (b). The address
where submissions must be sent for the purpose of

serving them on the Office of Security Affairs is as follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U. S. Department of Energy
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19901 Germantown Road

Germantown, MD 20874-1290

Valerie Vance Adeyeye

Hearing Officer

Office of Hearings and Appeals

Date: November 15, 2000

(1)Drug testing in the individual’s division is regulated by Department of Transportation regulations. Tr. at
36, 48, 188. Under a 1998 update, if the lab determines that a specimen meets the guidelines for a
substituted, adulterated, or diluted specimen, the lab has no further responsibility to test the specimen. Tr.
at 40, 187.

(2)The MRO must inform the employer that the specimen was adulterated or substituted, either result
being considered a “refusal to test.” Tr. at 40, 187. The MRO also informs the employer that, unlike a
positive test, the regulations do not permit a retest of the primary specimen, a test of the split sample, or a
donor interview. Tr. at 46, 187-188; Tab 3, Ex. 1 at 1.

(3)The testing lab form states that the discrepancy did not affect the integrity of the sample. Litigation
Packet at 13.

(4)The MRO testified that the lab has an excellent reputation, has been certified for 10 years, and performs
workplace testing for other government agencies. Tr. at 29, 45.

(5)In a recent case, an individual’s specimen was also found to be inconsistent with normal human urine,
but the lab in that case identified the presence of nitrite in the specimen. Personnel Security Hearing, Case
No. VSO-0345, 28 DOE ¶ 82,753 (2000). Nitrite is often used as an adulterant to mask the presence of
drugs in a urine specimen. Id. No such evidence was presented in this case.
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January 4, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: January 27, 1999

Case Number: VSO-0353

This opinion concerns the eligibility of XXXXXXXXXX (hereinafter referred to as the individual) for
access authorization. The regulations governing an individual’s eligibility are codified in Part 710 of Title
10 of the Code of Federal Regulations, entitled “Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material.” In this opinion, I will consider whether, based
on the record before me, the individual’s access authorization should be reinstated. For the reasons stated
below, I am of the opinion that the individual’s access authorization should not be reinstated.

The individual works for a contractor at one of the Department of Energy’s sites and has held an access
authorization for approximately 15 years. As a part of his job, he is subject to random alcohol testing. In
1998 the individual reported to DOE security that he had been arrested for Driving Under the Influence
(DUI). DOE security interviewed him and resolved the matter in his favor. However, DOE security
cautioned the individual that if his conduct becomes a repeated behavior, further action would be taken.
Personnel Security Interview at 41. At that time, the individual stated: “I guarantee, guarantee you’ll never
have another one of these interviews.” Id. at 42. Approximately one year later, as the individual arrived at
the work site, he was required to take an alcohol test, which he failed. The individual’s alcohol test
revealed levels of .059 and .053, significantly higher than the .02 permitted. DOE personnel security
investigated this and referred the individual to a DOE consulting psychiatrist (hereinafter referred to as the
Psychiatrist) for evaluation. The Psychiatrist examined the individual and diagnosed that he suffered from
alcohol abuse and had not at the time of the evaluation shown adequate evidence of rehabilitation or
reformation. Because of these conclusions, DOE suspended the individual’s access authorization and
requested from the Director of the Office of Safeguards and Security the authority to conduct an
administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter. See 10 C.F.R. §
710.21. That letter informed the individual that information in the possession of the DOE created a
substantial doubt concerning his eligibility for access authorization. In accordance with 10 C.F.R. §
710.21, the Notification Letter included a statement specifying that the derogatory information falls within
subsection J of 10 C.F.R. § 710.8. Subsection J covers information that shows that an individual drinks
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alcohol to excess or has been diagnosed by a physician or licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse. The Notification Letter also stated that the individual was
entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his
eligibility for access authorization.

The individual requested a hearing. That request was forwarded to the Office of Hearings and Appeals,
and I was appointed the Hearing Officer in this matter. I convened a hearing at the DOE field site where
the individual works. Twelve witnesses testified at the hearing: the individual, his wife, a personnel
security specialist, the Psychiatrist, a psychologist, a personal friend, and six co-workers. The transcript of
that hearing is hereafter cited in this opinion as Tr.

At the hearing, the first person to testify was a personnel security specialist. She testified that in a
previously conducted personnel security interview, the individual told DOE security that he would
probably just quit drinking until the time when he was eligible for retirement. Tr. at 12. Despite being in
trouble related to alcohol consumption in both 1998 and 1999, and telling DOE security in 1999 that he
would likely stop drinking, he disclosed that he had drunk alcohol on two occasions since then. Tr. at 12.
She further testified that she relied exclusively on the opinions of the Psychiatrist to conclude that the
individual suffers from alcohol abuse and has not shown adequate evidence of rehabilitation. Tr. at 17-19.

The Psychiatrist testified that after his evaluation he diagnosed the individual as suffering from alcohol
abuse. At the time of the evaluation, which was five months prior to the hearing, the Psychiatrist did not
believe that the individual had shown adequate evidence of rehabilitation or reformation because he was
not seeking allies, treatment, and a social network to overcome the power of alcohol and seemed to
minimize the extent of the problem. Tr. at 45. The Psychiatrist further testified that the historical medical
records the individual submitted just prior to the hearing tended to confirm his diagnosis. Those records
showed high gamma-Glutamyl Transferase (GGT) enzyme levels and elevated triglyceride levels for
medical tests done in 1992, 1995, 1996 and 1997. The Psychiatrist noted that it was possible that the
elevated triglyceride levels caused the high GGT levels. The Psychiatrist also noted that a doctor wrote on
the individual’s test results in 1992 that the individual had recently gained weight and that weight gain
could have been the cause of the elevated GGT levels. However, the Psychiatrist, while noting that weight
gain and elevated triglyceride levels can possibly cause high GGT levels, testified that in his opinion it
was not likely. Tr. at 39-41. The Psychiatrist explained that typically only significant obesity would cause
the type of liver damage that would be reflected in elevated GGT levels, and he noted that the individual
was not what he would describe as significantly obese. Next, the Psychiatrist explained that if elevated
triglyceride levels were causing high GGT levels, they would typically be extremely elevated; the
individual’s triglyceride levels were only mildly elevated. Tr. at 39. The Psychiatrist also noted that the
individual’s medical records indicated an elevated Mean Corpuscular Volume (MCV) in 1997, which
would not be caused by elevated triglycerides but would be consistent with excessive drinking. Tr. at 40.
The MCV measures the size of red blood cells. Those cells typically enlarge in people who drink
excessively because their nutrition intake lacks certain vitamins that maintain the correct size of red blood
cells. The Psychiatrist concluded his testimony by stating that the historical medical test data that had been
provided shortly before the hearing “confirmed [his] impression that [the individual] has a history of
excessive alcohol use, which was causing him some medical problems which may or may not have been
pointed out to him by his physician at the time.” Tr. at 41.

The individual presented a psychologist who had evaluated him. The psychologist did not agree with a
number of statements the Psychiatrist made in his report to DOE. The psychologist pointed out why he
disagreed with the Psychiatrist’s interpretation of the Minnesota Multiphasic Personality Inventory
(MMPI) test results. Nevertheless, the psychologist agreed with the diagnosis of alcohol abuse. Tr. at 131.
The psychologist testified that the individual reported on tests the psychologist administered that he used
alcohol and that “as a result of that use of alcohol, he has had some trouble in his life.” Tr. at 127. See
also Tr. at 128. The psychologist also believes the individual is a good candidate for rehabilitation for a
number of reasons: he recognizes that the use of alcohol has led to problems in his life; he has been
cooperative in the past in participating in an alcohol abuse program; and he had no other evidence of
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psychological disturbance that would complicate matters. Tr. at 127.

At the conclusion of the psychologist’s testimony, the individual’s second-level supervisor testified at my
request. As noted earlier, the individual had failed an alcohol test immediately after he arrived at the work
site. The second-level supervisor told the individual that he had failed the alcohol test and memorialized
that conversation in a memorandum. Exhibit 4-3. The supervisor testified that the memorandum were notes
of an interview he had with the individual after the positive test. The supervisor explained that the
individual’s immediate supervisor was unavailable that morning, so he, as the supervisor’s supervisor, met
with the individual. Tr. at 141. The memorandum noted that the individual told the supervisor that he had
consumed only two beers and that he had not drank any alcohol for ten or eleven hours prior to the test.
Tr. at 142. The supervisor confirmed that that was what the individual told him that morning. Id.

Five co-workers testified in support of the individual. All had known and worked with the individual for
years and spoke very highly of him and his abilities. All had no hesitation to work closely with him. All
are in a position to know and testified that the individual had no alcohol related issues on the job. An
additional five co-workers appeared and were willing to testify for the individual. DOE Counsel and the
attorney for the individual stipulated that their testimony would be consistent with the testimony of the
five co-workers who did testify.

It is clear that the individual is held in high regard by his colleagues. There is no question of that.
However, these facts do not mitigate the security concerns raised by the individual’s alcohol abuse.
Eligibility for access authorization involves a determination concerning national security concerns that are
different from standards of employee performance evaluation. Security concerns involve an individual's
judgment, reliability, and trustworthiness twenty-four hours a day, seven days a week, not merely
behavior and performance in the workplace. Personnel Security Hearing, VSO-0365 (2000). While the
individual’s conduct and lack of any alcohol related incidents at work are relevant to a judgment in this
case, that commendable conduct does not detract from the fact that the individual has been diagnosed as
suffering from alcohol abuse and that the last incident in the record in which the individual failed an
alcohol test was in fact in the workplace. The security concern exists despite this evidence of good job
performance. Personnel Security Review, VSA-0174, 27 DOE ¶ 83,005 (OHA), aff’d (OSA 1998).

The individual and his wife also testified at the hearing. The individual testified that his drinking pattern
has changed significantly. He testified that he had not drunk alcohol since January 1, 2000. Prior to that
time, he reports that he would “normally” have a couple of beers before going to sleep, Tr. at 189,
although he sometimes consumed three to four to six beers. Tr. at 190. He further testified that he had not
been informed about the damage he may have been doing to his liver as reflected in abnormally high GGT
enzyme levels over the last eight years, Tr. at 201, although he appears to be concerned now that he is
aware of the possible damage. The individual has attended a 12-session alcohol counseling program, as
well as a few sessions of Alcoholics Anonymous. In addition, he has attended some sessions with a
psychologist and a counselor.

It is clear from the record that the individual suffers from alcohol abuse. Both the DOE consulting
psychiatrist and the individual’s psychologist agree on that point. The medical evidence the individual
submitted just prior to the hearing suggests and confirms an alcohol related problem because the reports
indicate that the individual’s GGT enzyme levels have been elevated for eight years and that on one test
the size of his red blood cells was abnormally large. While there may possibly be other causes, elevated
GGT liver enzyme levels are typically caused by excessive use of alcohol where other common causes are
ruled out. Personnel Security Hearing, VSO-0334 (2000). The DOE regulations require that I make
specific findings “as to the validity of each of the allegations contained in the notification letter . . . .” 10
C.F.R. § 710.27. In this administrative review proceeding, the individual has not disputed the evaluation
and conclusions of the Psychiatrist. Thus, I find that the derogatory information set forth as an appendix to
the notification letter is accurate and calls into question the individual’s eligibility for access authorization.

The regulations state that “[t]he decision as to access authorization is a comprehensive, common-sense
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judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). After carefully considering the record in
view of the standards set forth in 10 C.F.R. Part 710, I find that the individual has not presented sufficient
evidence that mitigates the derogatory information set forth as an appendix to the Notification Letter. The
individual has not achieved one year of abstinence, which the Psychiatrist stated the individual needed in
order to show rehabilitation or reformation. The individual appears to have modified his behavior to
support sobriety, since he claims that he has not had a drink since January 1, 2000. However, the
motivation for that change appears to arise from his concern about losing his job and not from a concern
about his alcohol consumption, although he now says that he is concerned about the effect drinking may
have on his liver. Nevertheless, after listening to the individual’s testimony, I believe that he is not fully
aware of or has not fully admitted the extent of his alcohol problem. He seems to believe that it is a
problem only in so far as it gets him into trouble at work. This is the most persuasive argument against
finding the individual rehabilitated. Personnel Security Hearing, VSO-0334 (2000). See also Personnel
Security Hearing, VSO-0309, 27 DOE ¶ 82,843 (2000), aff’d, 28 DOE ¶ 83,006 (OHA), aff’d (OSA
2000),

In addition, his wife’s support for his sobriety comes from the same concern:

Hearing Officer: I’m trying to ascertain what can you tell me about how much support you
will give him in making sure that this does not occur again?

Answer: I know what [the individual’s] job means to him and I know what all he has been
through now and I know what all we have been through now and I think to keep my family
from having to go through it again and to help [the individual] keep his job, I think we would
do just about anything.

Tr. at 181-82. Despite this, the individual’s wife admitted that there still are alcoholic beverages in their
house. Tr. at 180. The presence of alcoholic beverages in the individual’s home is troubling, given the
individual’s alcohol abuse issues. Compare Personnel Security Hearing, VSO-0258, 27 DOE ¶ 80,206
(1999), aff’d (OSA 1999) (wife stopped drinking and no alcohol in house).

At the end of the hearing, I noted that the individual told a personnel security specialist a year before that
he would stop drinking and that he would never again be the subject of an interview about alcohol
consumption. After the individual asked that I “give [him] one chance on this you will never see me
again,” Tr. at 210, I asked the individual why I should believe him at the end of the hearing when he said
the same thing one year earlier during a personnel security interview. The individual responded that he
feared for his job and that he was not going to drink again. Tr. at 211. This is precisely what he said one
year earlier at the personnel security interview. It is not convincing.

In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I conclude that there exists
derogatory information that is accurate and calls into question the individual’s eligibility for access
authorization. I have also concluded that the individual has failed to mitigate that information. Thus, I
cannot find that granting the individual access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. Accordingly, it is my opinion that the
individual’s access authorization should not be reinstated.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's opinion within 30 calendar days of
receipt of the opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
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who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals

Date: January 4, 2001
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August 30, 2000)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

August 30, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:March 31, 2000

Case Number: VSO-0355

This Opinion concerns the eligibility of XXXXX (the Individual) to hold access authorization. The
regulations governing the Individual's eligibility are found at 10 C.F.R. Part 710, "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." As explained
below, it is my opinion that the Individual’s access authorization should not be restored.

A. Background

In 1998, the Individual was arrested for driving while intoxicated. This arrest triggered a review of the
Individual’s eligibility for access authorization, including a personnel security interview (PSI) and a
psychiatric examination.(1) When the review failed to resolve doubts about the Individual’s eligibility, the
Department of Energy (DOE) facility where he worked suspended his access authorization. In a
Notification Letter sent to the Individual, the DOE facility listed three separate categories of derogatory
information that create substantial doubts concerning his eligibility. The three categories are listed
below.(2)

1. The Individual has used marijuana. This is identified as derogatory information at 10 C.F.R. §
710.8(k) (Criterion K).

2. The Individual was diagnosed by a board-certified psychiatrist as suffering from alcohol abuse. This
is identified as derogatory information at 10 C.F.R. § 710.8(j) (Criterion J).

3. The Individual was diagnosed by a board-certified psychiatrist as suffering from bipolar disorder, a
mental condition which causes or may cause a significant defect in his judgment or reliability. This
is identified as derogatory information at 10 C.F.R. § 710.8(h) (Criterion H).

The Individual requested a hearing to respond to the derogatory information in the Notification Letter.(3)
At the hearing, the Individual represented himself, and testified on his own behalf. He also presented the
testimony of a psychiatrist who evaluated him (the Individual’s psychiatrist), and an acquaintance. The
DOE presented the testimony of a consulting psychiatrist and a personnel security specialist.

B. Analysis
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A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing ,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
the individual to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §§
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
national interest" standard for the granting of security clearances indicates "that security determinations
should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

In the present case, the DOE brought forward three items of derogatory information. I will discuss each
item separately.

1. Criterion K

Two incidents form the basis of the Criterion K charge. The first incident occurred during the Individual’s
1998 arrest for driving while intoxicated. While searching the rental car that the Individual was driving,
police found a film cannister, which they said smelled like marijuana, and an item they identified as “drug
paraphernalia.” The police charged the Individual with driving while intoxicated and possession of a
controlled substance. Ultimately, the Individual accepted a plea bargain under which he pled guilty to
driving under the influence and the possession charge was dropped.(4)

Approximately a year and a half later, the Individual was referred to a DOE consulting psychiatrist for an
evaluation of a suspected alcohol disorder. During the evaluation, which is discussed below, the
psychiatrist administered a drug test, in which the Individual tested positive for marijuana.(5)

The Individual’s response to these incidents is simply to assert that he has never used marijuana.(6) He
denies any knowledge of how drugs or drug paraphernalia got in the rental car, and speculates that either
the car was not cleaned after the previous renter returned it, or someone else placed the drug-related items
in the car when he was not looking. He was unable to bring forth any evidence to support these
speculations.(7)

The Individual responded to the positive drug test by claiming he had passively inhaled marijuana smoke.
He testified that, shortly before the test was administered, he sat in the cab of a pickup truck with five
other persons, two of whom were smoking marijuana.

Prior to the hearing, the Individual was requested to bring forward any of the other persons who were in
the pick up truck, to corroborate his claim of passive exposure. He failed to bring forward any witnesses,
and could not explain his failure to do so.(8) His inability to corroborate this story indicates that it is a
fabrication. Moreover, a quantitative analysis of the Individual’s drug test specimen showed a level of 233
nanograms per milliliter of marijuana metabolites, a level that far exceeds any previously-recorded result
for passive inhalation of marijuana.(9)

I find that there is a security concern related to the Individual’s use of marijuana. Other than his
unbelievable denials, he has made no attempt to address any of the security concerns associated with
marijuana use. Consequently, I find that the Individual has failed to resolve the security concern arising
under Criterion K. In addition, I believe that his denial of marijuana use before the drug test is a clear
falsehood, and calls into question the credibility of his testimony in general.(10)

2. Criterion J
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The Individual’s alcohol disorder came to the DOE’s attention as the result of his three arrests for driving
while intoxicated (DWI), in 1989, 1992 and 1998. After the 1992 arrest, the Individual was warned that
any future alcohol-related incident could result in the suspension of his clearance.(11) After his 1998
arrest, the Individual was referred to a DOE consulting psychiatrist for an evaluation.(12)

As a result of the evaluation, the consulting psychiatrist diagnosed the Individual as suffering from alcohol
abuse, based on the criteria set out in the American Psychiatric Association’s Diagnostic and Statistical
Manual of Mental Disorders, 4th edition (DSM-IV). The main evidence of alcohol abuse is provided by
the three alcohol-related arrests.(13) In addition, testing showed that the Individual had an elevated level
of liver enzymes in his blood, which indicated that he was drinking alcohol in amounts sufficient to
damage his liver.(14) The consulting psychiatrist also noted that the Individual had been diagnosed in 1992
with alcohol abuse or alcohol dependence by two substance abuse counselors.(15)

After the consulting psychiatrist’s report was issued, the Individual sought a second opinion from a
psychiatrist of his own choosing. The Individual’s psychiatrist diagnosed the Individual with alcohol
dependence, a more serious condition than alcohol abuse.(16) The Individual’s psychiatrist noted that:

I believe [the Individual] does meet the criteria for alcohol dependence, based on the fact that
he has continued to consume alcohol in spite of the fact that it has created significant
problems for him, i.e., [he] has been charged [three times] with DWI, he also has continued to
consume alcohol even though he has been advised ... by his physician ... to abstain from
alcohol ... when [he] was recovering from acute hepatitis B.... His defensive posturing
regarding his alcohol use is indicative of a person with a significant alcohol problem, in
denial. Additionally ... he clearly admits that his tolerance to alcohol has progressively
increased over time.(17)

Despite the unanimous expert testimony that he has an alcohol disorder, the Individual simply asserts that
he does not have one.(18) He supports his position by defining an alcoholic as “someone who cannot say
no to a drink, ... [he] will drink [alcohol] like [he] would be drinking water.... [he drinks] in a casual
manner, like all the time ... during the week and weekends, not someone who just drinks when they’re at a
party ... or ... where it might be expected to drink.(19)

The Individual states that he does not meet this definition, because he has been able to stop drinking as
part of a weight-loss plan.(20) Therefore, the Individual claims, he does not have an alcohol disorder. The
Individual’s definition of an alcohol disorder, however, is far more restrictive than the definition employed
in the DSM-IV, and is not supported by any expert testimony. I therefore find, based on the unanimous
opinion of four mental health professionals, that the Individual has an alcohol-related disorder.

Both psychiatrists recommended that, as a minimum condition for rehabilitation, the Individual abstain
from alcohol for at least one year and participate in an alcohol counseling program.(21) Neither condition
has been met. The Individual stated at the hearing that he had abstained from alcohol for approximately
five months.(22) However, his reason for abstinence is to lose weight.(23) He does not intend to continue
abstaining after he has lost his desired amount of weight.(24) He has attended meetings of an educational
group for persons with alcohol problems, but states that he has gotten little from the meetings other than
the feeling that the other participants have worse problems than he has.(25) The Individual’s attitude
toward the group meetings supports the observation of the DOE psychiatrist, who noted that the Individual
strenuously denies problems with alcohol and is resistant to treatment.(26) Given the Individual’s denial,
lack of insight, and unwillingness to undergo therapy, I find that he is not rehabilitated from an alcohol
disorder. I therefore conclude that the Individual has not resolved the security concerns arising under
Criterion J.

3. Criterion H

The Criterion H security concern is based on a series of incidents that occurred approximately twelve years
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before the hearing. After the deaths of his father, an uncle, and aunt in the course of a few months, the
Individual manifested what the consulting psychiatrist described as a “classic” manic episode.(27) He
became “psychotic, losing touch with reality, [and] having delusional concerns.(28) Because of the
Individual’s extremely irrational behavior, his family obtained a court order to have him involuntarily
committed to a mental hospital.(29)

The Individual was at the hospital for about two and one-half weeks. During that time he was diagnosed as
having bipolar affective disorder and was prescribed lithium carbonate. At the time of discharge, the
attending physician noted that the Individual’s prognosis was excellent with proper medical compliance,
but poor without proper medical compliance.

Soon after his discharge from the hospital, the Individual stopped taking lithium carbonate. He claimed
that he did this on the advice of another physician, but he has provided no corroboration for this. He has
not received any medication or other treatment for bipolar affective disorder since his discharge from the
hospital.

The Individual claims that the episode was merely the reaction to a very stressful situation, and that the
absence of any recurrence of bipolar symptoms resolves the security concern raised by the original
incident.(30) I find neither claim plausible. At least five different psychiatrists have concurred that the
1987 episode is a sign of bipolar disorder. While the Individual did face significant stress in 1987, the
irrational and paranoid aspects of his behavior are outside the course of normal reactions to the deaths of
family members. I therefore conclude that there is a significant security concern related to the Individual’s
mental condition.

Testimony from the consulting psychiatrist established that, while in typical cases episodes of untreated
bipolar disorder would manifest themselves at least several times a year, it is possible for the condition to
lie dormant for years before reappearing.(31) The Individual’s psychiatrist testified that, if the Individual
lived long enough, it was a virtual certainty that he would experience another bipolar episode.(32) Since
the Individual does not acknowledge that he needs any psychiatric treatment, I find that he has not
resolved the security concern arising from his bipolar episode.

C. Conclusion

As discussed above, there is significant derogatory information in the possession of the DOE which raises
serious concerns under Criteria K, J and H as to the Individual’s eligibility for access authorization. The
Individual’s responses to the derogatory information are not credible and fail to resolve security concerns
raised by his conduct. I am therefore unable to find that restoring the Individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the Individual’s access authorization should not be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: August 30, 2000

(1) Transcript of Hearing (Tr.), 116.

(2) Hearing Exhibit Book (HEB), Tab 2, Exh. 7, Notification Letter.

(3) HEB, Tab 2, Exh. 1, Letter from Individual.
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(4) HEB, Tab 1, Exh. 5, Individual’s Incident Report.

(5) HEB, Tab 3, Exh. 1, Report of Consulting Psychiatrist.

(6) Tr., 141.

(7) Tr., 64-66.

(8) Tr., 137-40.

(9) Tr., 18; 24-26; 50-52.

(10) The Individual’s psychiatrist expressed this same opinion, when he stated at the hearing that “there is
no way you can get a level [as was shown on the quantitative results report] by passive exposure. So that
confirms to me that [the Individual] was ... lying to me about at least that .... And if he was doing that, then
that renders everything else he told me suspect, in my opinion.” Tr., 24.

(11) Tr., 6.

(12) Tr., 6-8.

(13) Tr., 41-42.

(14) Tr., 43-44.

(15) Tr., 41; Hearing Exhibits, Tab 3, Exh. 2.

(16) Tr., 41.

(17) Individual’s Hearing Exhibit 9, Report of Individual’s Psychiatrist, 5.

(18) Tr., 89; 141.

(19)” Tr., 136-37.

(20) Tr., 136.

(21) Tr., 20; 44-45.

(22) Tr., 119.

(23) Tr., 119-20. In the Report of the Individual’s Psychiatrist, the Individual is reported as saying he
began abstaining when he was advised to do so by his physician, because of his elevated liver enzymes.

(24) Tr., 121.

(25) Tr., 121-22.

(26) Tr., 21; 46.

(27) Tr., 23; 53.

(28)” Tr., 53.

(29) Ibid.

(30) Tr., 70-71.
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(31) Tr., 72.

(32) Tr., 23-24; 30.
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August 1, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:April 6, 2000

Case Number: VSO-0358

This Opinion concerns the eligibility of xxxxxxxxxx (the individual) to obtain an access authorization
under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled
"Criteria for Access to Classified Matter or Special Nuclear Material."(1) As explained below, on the basis
of the evidence and testimony presented in this proceeding, I recommend against granting the individual
an access authorization.

I. Background

A DOE contractor requested that the DOE grant a security clearance to the individual so that he may
perform the duties of the job for which he was hired in 1999. During a background investigation of the
individual, the DOE discovered, among other things, that the individual had undergone psychiatric
treatment for a mental condition from 1989-1993. Because this information raised security concerns, the
DOE conducted a Personnel Security Interview (PSI) with the individual. When the PSI failed to resolve
security concerns about the individual’s mental health, the DOE obtained the individual’s consent and
referred him to a board-certified psychiatrist (DOE consultant- psychiatrist) for a mental evaluation.

In December 1999, the DOE consultant-psychiatrist examined the individual and determined that he met
the criteria set forth in the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-
IV) for Bipolar I Disorder, Most Recent Episode Mixed, Severe with Psychosis, In Full Interepisode
Recovery. The DOE consultant-psychiatrist opined further that the individual’s mental condition has
caused a significant defect in his judgment and reliability in the past, and that there is a 50% probability
that it will cause a significant defect in his judgment or reliability in the future. Shortly thereafter, the
DOE obtained authority from the Director of the Office of Safeguards and Security to initiate this
administrative review proceeding.

The DOE commenced the administrative review proceeding by issuing a Notification Letter to the
individual identifying the individual’s mental condition as derogatory information that cast doubt about his
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eligibility for a security clearance. According to the DOE, the derogatory information falls within the
purview of 10 C.F.R. § 710.8(h)(Criterion H). (2) To support the allegations set forth in the Notification
Letter, the DOE cites the following:

the 1999 diagnosis and prognosis of the DOE consultant-psychiatrist;
the 1989 diagnosis of the individual’s personal psychiatrist; and
the individual’s admissions during the 1999 PSI that he experienced a defect in his
judgment and reliability at times due to his bipolar condition, and that he discontinued
his treatment and medication for his bipolar disorder in 1993.

Upon receipt of the Notification Letter, the individual filed a response to the Notification Letter and
requested a hearing. The DOE transmitted the individual's hearing request to the Office of Hearings and
Appeals (OHA) Director who appointed me as Hearing Officer in this case. I convened a hearing in this
matter within the time frame prescribed by the regulations governing the administrative review process.
See 10 C.F.R. § 710.25(g). At the hearing, the DOE called two witnesses: a DOE personnel security
specialist and the DOE consultant-psychiatrist. The individual offered only his own testimony. The DOE
submitted 32 exhibits, and the individual tendered none. On July 7, 2000, I received the hearing transcript
at which time I closed the record in this case. See 10 C.F.R. § 710.27(e).

II. Standard of Review

The applicable DOE regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual's access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct,
to include knowledgeable participation; the frequency and recency of his conduct; the age and
maturity at the time of the conduct; the voluntariness of his participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for his conduct; the potential for pressure, coercion, exploitation, or duress, the
likelihood of continuation or recurrence; and other relevant and material factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is authorized when the existence of derogatory
information leaves unresolved questions about an individual’s eligibility for access authorization. A
hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has raised a valid security concern, the
individual must come forward with evidence to convince the DOE that restoring his access authorization
“would not endanger the common defense and security and would be clearly consistent with the national
interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752
at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. This standard implies that there is a
strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of a
security clearance).

III. Findings of Fact and Analysis
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The individual stipulated to some of the facts in this case but disputes others. First, he stipulated that his
personal psychiatrist diagnosed him as suffering from Bipolar I Disorder in 1989. See Response to
Notification Letter. Second, he stipulated that he received treatment for his Bipolar I Disorder from 1989
to 1993. Id. Third, he stipulated that during an isolated period of time, August and September 1989, he
experienced a defect in his judgment and reliability. Id. The individual attributes the defect in judgment
and reliability in 1989, however, to the effects of prescription medication he was taking, not his mental
condition. Id.

By the individual’s own admission, he began experiencing emotional problems and making “off-the- wall”
statements in 1989. Exhibit 6-1 at 73. In this regard, the individual related that he made the following
untrue statements to his supervisors and co-workers during the time frame in question: he was a police
informant in a Witness Protection Program; he was attacked by a bear; and he was bitten by a rattlesnake.
Id. at 86-87. The individual reports that his employer at the time referred him to a psychologist who, in
turn, recommended that he see a psychiatrist. Transcript of Hearing (Tr.) at 58. Instead, the individual
sought treatment from his family physician who prescribed a mild tranquilizer for him. Exhibit 6-1 at 74.
Subsequently, the individual advised his supervisor that he could not make a logical decision or perform
his job duties because of his emotional state. Id. at 74. By way of example, the individual related that on
one occasion his supervisor asked him to make 200 copies of a document, but he made 20,000 instead. Id.
at 75. Further, he revealed that on days when he got depressed, he simply could not function. Psychiatric
Report at 11. He also stated that during this period he was more aggressive than usual, got into verbal
arguments and had limited patience. Id. at 13. As an example of his aggressiveness, the individual related
that he “body slammed” a person while working under stressful conditions. Tr. at 86-87. The individual’s
employer at the time ultimately terminated the individual prior to his completing a probationary period.
Exhibit 6-1 at 75.

Shortly thereafter, the individual consulted a psychiatrist (personal psychiatrist) who diagnosed him as
suffering from Bipolar I Disorder and prescribed lithium to alleviate the symptoms of the disorder. Id. at
76. According to the individual, his personal psychiatrist advised him he would need to take the
medication for the rest of his life. Id. at 88. The individual’s personal psychiatrist left his medical practice
in 1993, at which time the individual discontinued his medication on his own and failed to resume
treatment with another mental health professional. Tr. at 70-71.

Despite the stipulations he made in his response to the Notification Letter regarding his mental health, the
individual maintained at the hearing that he has been misdiagnosed with Bipolar I Disorder and appeared
to dispute that he ever suffered from that mental condition. Id. at 54, 75. He suggested instead that the
cause of his behavior in 1989 was rooted in years of a deteriorating second marriage that ultimately
culminated in divorce. Id. at 54. Moreover, the individual challenges the DOE consultant-psychiatrist’s
opinion that he meets the DSM-IV criteria for Bipolar I Disorder, arguing that the DOE consultant-
psychiatrist only examined him for 30 minutes and did not conduct any independent tests. Id.

Criterion H

A. Bipolar Disorder I

The evidence in this case overwhelmingly supports a finding that the individual had a mental illness,
Bipolar I Disorder, that affected his judgment and reliability in 1989. As an initial matter, the
contemporaneous treatment notes from the individual’s personal psychiatrist document the individual’s
behavior in 1989 as well as the Bipolar I Disorder diagnosis. Exhibit 3-3. (3)

More than a decade later, the DOE consultant-psychiatrist reviewed the individual’s medical records and
obtained additional information during his examination of the individual. The DOE consultant- psychiatrist
then opined that the individual suffers from Bipolar I Disorder, Most Recent Episode Mixed.(4) In
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explaining how the individual’s past behavior fits within the DSM-IV criteria for Bipolar I Disorder, the
DOE consultant-psychiatrist pointed out that in 1989 the individual experienced a mixed episode where he
manifested rapidly alternating manic and depressive behavior. Tr. at 42. At the hearing, the DOE
consultant-psychiatrist explained that when people are manic, they “tend to be grandiose and say things
that make them more important or more famous or higher status than they actually are.” Id. at 32. The
individual’s admissions that he lied about being a police informant, having been attacked by a bear, and
having been bitten by a rattlesnake fall into this category. Also, according to the DOE consultant-
psychiatrist, manic people are aggressive. The individual’s admission that he “body slammed” a person
while at work certainly demonstrates aggressive behavior. Moreover, the individual’s admission that there
were days when he was so depressed he simply could not function at work clearly evidences the
individual’s depressive state. Psychiatric Report at 11.

There were times, however, when the individual was extremely productive at work; he even won an
employee of the month award in the 1989 time frame. Tr. at 43. At the hearing, the individual asked the
DOE consultant-psychiatrist how it was possible for him to suffer from Bipolar I Disorder when he was
productive at work during the day and only depressed at home during the night. Id. at 41. The DOE
consultant-psychiatrist’s response was insightful. According to the DOE consultant- psychiatrist, a person
with Bipolar I Disorder can experience a “mixed episode,” where mania and depression alternate such as
mania during the day and depression during the night. Id. As for the individual’s nomination of employee
of the month during the period in question, the DOE consultant-psychiatrist explained that it is not
uncommon from someone in the manic phase of Bipolar I Disorder to be extremely productive before
becoming completely dysfunctional. Id.

Regarding the individual’s concern that the DOE consultant-psychiatrist did not administer any tests to
him during the examination, I asked the DOE consultant-psychiatrist at the hearing if any psychological
tests such as the Minnesota Multiphasic Personality Inventory II (MMPI-II) would have confirmed his
diagnosis of the individual. Id. at 79. The DOE consultant-psychiatrist advised that none of the
psychological tests are useful tools in detecting bipolar disorders unless a person is experiencing a “manic
episode” at the time the test is administered. Id. By way of explanation, the DOE consultant-psychiatrist
stated that because Bipolar Disorder I is an episodic illness, a person can exhibit perfectly normal behavior
between episodes. Id. at 23, 26. The difficulty with this mental illness, according to the DOE consultant-
psychiatrist, is that it is very unpredictable. Id. at 26. For example, a person without any symptoms of the
illness could go to work one day and within hours experience a manic episode, during which the person
might exhibit irrational behavior, grandiose thinking, and poor judgment. Id. at 23.

As for the individual’s contention that the DOE consultant-psychiatrist’s opinion is not entitled to much
weight because he only examined the individual for 30 minutes, I note that the DOE consultant-
psychiatrist stated in the Psychiatric Report that he would ordinarily gather much more additional
information from a person during a psychiatric examination but did not do so in this case because so much
historical information was available to him in the individual’s Personnel Security File. The DOE
consultant-psychiatrist testified that he did elicit a family history from the individual during his
examination and learned that the individual’s mother suffered from Bipolar Disorder. Id. at 21. This fact is
significant, according to the DOE consultant-psychiatrist, because Bipolar Disorder is highly heritable;
approximately one-third of first-degree relatives inherit it. The genetic link to Bipolar Disorder also
influenced the DOE consultant-psychiatrist’s opinion regarding the individual’s mental health. Moreover,
the DOE consultant-psychiatrist states that he gathered enough information from the individual to
characterize the individual’s Bipolar I Disorder as severe, with psychosis.(5)

The DOE consultant-psychiatrist also had the benefit of remaining in the hearing room while the
individual testified and was able to comment on the individual’s mental health after listening to him
testify. In the end, the DOE consultant-psychiatrist did not change his opinion that, without medication,
there is a 50% probability that the individual will experience Bipolar I Disorder again.(6)

Finally, it is important that the individual did not present any expert testimony to refute either the DOE
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consultant-psychiatrist’s opinion or that of his personal psychiatrist in 1989. Hence, in my view, the record
is clear that while the individual currently does not manifest any symptoms of Bipolar I Disorder that he
exhibited in 1989, there is a substantial risk he will experience the same severe symptoms of the mental
illness again in the future.

B. Judgment and Reliability

The individual does not dispute that his judgment and reliability was impaired in 1989. He has offered
conflicting views on the cause of that impairment, however. In the 1999 PSI, the individual attributes the
defect in his judgment and reliability to his Bipolar Disorder. PSI Tr. at 88-89. In his response to the
Notification Letter, the individual suggested that the defect was the result of his taking a prescription
medication. At the hearing, the individual testified that his poor judgment and lack of reliability in 1989
was actually caused by the stress associated with a failing second marriage.

The DOE consultant-psychiatrist addressed both of the individual’s theories. According to the DOE
consultant-psychiatrist, “there is no possible way that [the individual’s] rather classic manic behavior can
be attributed to taking . . . a mild benzodiazepine tranquilizer.” Psychiatric Report at 12, n. 38. At the
hearing, the DOE consultant-psychiatrist explained that benzodiazepines calm people down and are often
prescribed as an adjunct treatment for Bipolar Disorder. Tr. at 25. As for the individual’s suggestion that
marital stress caused his defect in judgment and reliability, the DOE consultant-psychiatrist testified that
“[t]here is no psychiatric evidence that a life event can trigger a manic episode.” Id. at 39. From the record
before me, I find that the individual’s mental condition, and no other factor, caused the defect in judgment
and reliability he exhibited in 1989.

C. Security Concern

The Personnel Security Specialist testified that a person suffering from Bipolar Disorder is a security
concern for several reasons. First, a person with a diagnosed mental condition that may cause a significant
defect in the person’s judgment and reliability might willingly or unwillingly engage in behavior that
results in the disclosure classified information or special nuclear materials. Id. at 11. Second, a person with
such a condition might try to conceal his/her condition, thereby making him/her susceptible to blackmail
or coercion. Id. Third, a person with a mental condition could be distracted, prone to error and fail to take
into account the consequences of his or her actions. Id.

All these reasons convince me that the DOE properly invoked Criterion H when it suspended the
individual’s security clearance. I turn now to a discussion whether the individual has mitigated the DOE’s
Criterion H concerns.

D. Mitigation

The individual testified that even though he no longer takes medication or sees a mental health counselor
to address whatever illness plagued him in the past, he believes that the divorce from his second wife and
physical exercise are rehabilitative factors I should consider. Id. at 74.

At the hearing, the DOE consultant-psychiatrist testified that the individual is in “Full Interepisodic
Recovery” from his Bipolar I Disorder. Tr. at 38. When I asked him to differentiate “Full Interepisodic
Recovery” from remission, the DOE consultant-psychiatrist replied that the individual is in remission now
as well as in “Full Interepisodic Recovery.” Id. The DOE consultant-psychiatrist added, however, that
there is a 50% chance he will experience another manic episode because he is not taking medication. Id. at
22, 29. In addition, the DOE consultant-psychiatrist expressed concern that manic episodes can come over
persons rapidly and without warning. Id. at 21. The problem with mania, explains the DOE consultant-
psychiatrist, is that people experiencing manic behavior seldom seek help because they feel very good and
deny there is any problem. Id. at 35. Untreated, a manic episode can last on the average one to three
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months. Psychiatric Report at 5, n. 15. The DOE consultant-psychiatrist concluded that he is almost certain
that if the individual experiences another manic episode he will most definitely exhibit a significant defect
in his judgment and reliability again. Tr. at 29.

In evaluating the individual’s eligibility for access authorization, I found the following factors to be in the
individual’s favor: (1) by his own account the individual has not experienced Bipolar Disorder in 11 years;
(2) it has been seven years since he stopped taking lithium and he apparently has not experienced a manic
or depressive episode, both characteristic of Bipolar I Disorder; and (3) the DOE consultant-psychiatrist
has opined that the individual’s mental condition is currently in remission.

Weighed against these favorable factors are the following considerations: (1) the individual alternately
admitted and denied during the administrative review process that he suffered from Bipolar I Disorder; (2)
there is a current medical diagnosis that, without medication, there is a 50% likelihood that the individual’s
Bipolar I Disorder may recur even though the individual currently manifests no symptoms of the disorder,
and the disorder is in remission; (3) a board-certified psychiatrist has opined that if the individual were to
experience another manic episode, he is almost certain that the individual will experience a significant
defect in his judgment and reliability; (4) the last defect in judgment and reliability that the individual
experienced was severe and had psychotic features; (5) the individual discontinued taking medication to
control his Bipolar Disorder in 1993 without consulting with a medical professional in spite of an earlier
medical opinion that he would need to take lithium the rest of his life; and (6) the individual is currently
not under medical care or taking medication for his Bipolar I Disorder.

In the final analysis, I conclude that the possibility of the individual’s suffering a relapse and the likely
consequences attendant such a relapse pose an unacceptable risk to national security. See Personnel
Security Hearing, Case No. VSO-0150, 26 DOE ¶ 82,789 (1997), aff’d, Personnel Security Review, Case
No. VSA-0150, 27 DOE ¶ 83,002 (1997) (aff’d OSA 1998) (possibility of relapse was too great to allow
an individual suffering from Bipolar I Disorder to retain his access authorization); Personnel Security
Hearing, Case No. VSO-0082, 25 DOE ¶ 82,800 (1996), aff’d, Personnel Security Review, 26 DOE ¶
83,016 (1997) (aff’d OSA 1997) (person with Bipolar I Disorder did not show mitigation of Criterion H
concerns). I cannot therefore find that “the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest” in this case. See
10 C.F.R. § 710.7(a).

IV. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(h) in suspending the
individual's access authorization. After considering the totality of the circumstances, I find that the
arguments advanced by the individual in his defense do not sufficiently mitigate the security concerns
accompanying that criterion. In view of Criterion H and the record before me, I cannot find that restoring
the individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, in my opinion, the individual's access
authorization should not be granted.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the

Office of Security Affairs at the following address:

file:///cases/security/vso0150.htm
file:///cases/security/vso0150.htm
file:///cases/security/vsa0150.htm
file:///security/revoked.htm
file:///cases/security/vso0082.htm
file:///cases/security/vso0082.htm
file:///cases/security/vsa0082.htm
file:///security/denied.htm
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Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: August 1, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion H concerns information that a person “has an illness or mental condition . . . which, in the
opinion of a board-certified psychiatrist . . . causes, or may cause, a significant defect in judgment or
reliability.” 10 C.F.R. § 710.8(h).

(3)In October 1989, the individual’s personal psychiatrist diagnosed the individual as suffering from
probable bipolar disorder and provided the following information in his notes under the heading,
“Objective Findings: distractibility, judgment impaired, inattentive, episodic anger, has racing thoughts,
had pressured speech, says and does things he does not remember.” Id. In subsequent medical notes, the
individual’s personal psychiatrist diagnosed the individual with Bipolar Mixed Disorder. Id.

(4)The DSM-IV defines Bipolar I Disorder, Most Recent Episode Mixed. as follows:

A. Current (or most recently in a Mixed Episode).

B. There has previously been at least one Major Depressive Episode, Manic Episode, or
Mixed

C. The mood episodes in Criteria A and B are not better accounted for by Schizoeffective
Disorder and are not superimposed on Schizophrenia, Schizophreniform Disorder, Delusional
disorder, or Psychotic Disorder Not Otherwise Specified.

(5)At the hearing, the DOE consultant-psychiatrist explained that the individual’s job termination and his
being “out-of-touch” with reality led him to conclude that the individual’s Bipolar I Disorder was severe.
Tr. at 36. Further, according to the DOE consultant-psychiatrist, the individual exhibited signs of
psychosis in 1989 because he was saying things that were not true. Id.

(6)If the individual were on a prophylactic treatment, such as lithium, the probability of a future manic
episode would be 25%, according to the DOE consultant-psychiatrist. Psychiatric Report at 18.
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October 27, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:April 6, 2000

Case Number: VSO-0359

This Opinion concerns the eligibility of XXXXXXXXXXXX (the individual) for access authorization (1)
under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access to Classified Matter or
Special Nuclear Material.” A Department of Energy (DOE) office received information that raised
questions about his eligibility, and was unable to resolve those questions informally. The individual
requested a hearing on this matter, at which I presided. As explained below, it is my opinion that the
individual’s access authorization should not be restored.

I. Background

The individual has worked for a DOE contractor and held access authorization for many years. During that
period, the DOE security office that has responsibility for the program in which he works has periodically
reinvestigated him to ensure that continued access authorization is appropriate. See Transcript of Hearing
(Tr.) at 12. During his most recent investigation, the DOE security office received information that
indicated that the individual had been arrested in September 1998 for aggravated assault and battery
against a household member. Tr. at 13. On the basis of that information, the security office conducted an
interview in order to resolve its concerns about the behavior underlying the arrest. During that interview,
the individual also explained that he had been referred to the Employee Assistance Program (EAP) for
counseling regarding the September 1998 incident. Transcript of Personnel Security Interview, July 30,
1999 (July 30 Tr.) at 156. The individual signed a Recovery Agreement at the EAP, in which he
committed to abstain from alcohol for a year (DOE Tab 6, Exhibit 3), and stated during the interview that
he had not consumed any alcohol in the ten months since signing that agreement. July 30 Tr. at 237-38.
The individual then requested a second interview, in order to inform the DOE about his gender identity
issues and to correct some statements he had made three days earlier. Tr. at 14. He admitted, in that
second interview, that he had abstained from alcohol for only the first four months of the agreement and
then resumed drinking. Transcript of Personnel Security Interview, August 2, 1999 (August 2 Tr.) at 142.
Until he made this admission, the DOE security office knew only that he had tested positive for alcohol
during a random drug and alcohol test administered in May 1999. August 2 Tr. at 163. He admitted that he
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had not shared with his EAP counselor his gender issues or the fact that he had intentionally reneged on
his Recovery Agreement. August 2 Tr. at 26, 166-67. The interviews did not resolve the security office’s
concerns, and the office recommended that the individual be evaluated by a DOE consultant-psychiatrist.
Tr. at 14. After evaluating the individual, the psychiatrist diagnosed the individual, in a report to the DOE,
as suffering from “Gender Identity Disorder (Transsexuality), Sexually Attracted to Females” (GID), and
“Substance Abuse, Alcohol, without adequate evidence of rehabilitation or reformation.” DOE Tab 6, Exh.
5, Psychiatric Evaluation Report (November 23, 1999) (Psych. Report) at 20, 22. Since information
creating doubt as to the individual’s eligibility for a security clearance remained unresolved after the
psychiatric evaluation, the DOE security office obtained authority from the Director of the Office of
Safeguards and Security to initiate this administrative review proceeding.

On March 8, 2000, the DOE security office issued a Notification Letter to the individual which identified
the derogatory information that cast doubt on his continued eligibility for access authorization. According
to the DOE security office, the derogatory information falls within the purview of three subsections of the
regulations set forth in 10 C.F.R. § 710.8. First, the Notification Letter alleges that the individual has an
illness or mental condition that, in the opinion of a board- certified psychiatrist, causes, or may cause, a
significant defect in his judgment or reliability. 10 C.F.R. § 710.8(h) (Criterion H). The DOE security
office maintains that this individual meets Criterion H because the DOE consultant-psychiatrist diagnosed
him as suffering from GID, “causing both significant distress as well as impairment in social functioning
and has contributed towards his substance abuse, alcohol.” Second, the DOE security office alleges that
the individual is “a user of alcohol habitually to excess or has been diagnosed by a board-certified
psychiatrist as alcohol dependent or as suffering from alcohol abuse.” Notification Letter, citing 10 C.F.R.
§ 710.8(j) (Criterion J). In this regard, the Notification Letter specifies that the DOE consultant-
psychiatrist diagnosed the individual as suffering from alcohol abuse without adequate evidence of
rehabilitation or reformation, that he signed the Recovery Agreement but then broke his commitment, that
he tested positive for alcohol while at work in May 1999, and that he admitted to the DOE consultant-
psychiatrist that he is a binge drinker. Finally, the Notification Letter alleges that the individual “has
engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation or duress which may cause him to act contrary to the best interests of the national security.”
Notification Letter, citing 10 C.F.R. § 710.8(l) (Criterion L). The DOE security office bases this concern
on the fact that he withheld information about his alcohol consumption from his EAP counselor for many
months, as well as on his 1998 arrest and eventual conviction for aggravated assault, and on an earlier
arrest, without conviction, in 1981.

The individual filed a response to the allegations contained in the March 8, 2000 Notification Letter
together with a request for a hearing regarding those allegations. In that response, the individual outlined
the various steps he had taken or intended to take to address the DOE security office’s concerns about his
GID and alcohol abuse, including individual and group psychotherapy sessions, attendance at Alcoholics
Anonymous meetings, anger management classes, and GID support group meetings. He also offered an
explanation for his 1998 conviction and alleged that his relationship with his wife has improved. The DOE
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA) Director. The
OHA Director appointed me as Hearing Officer in this case. 10 C.F.R. § 710.25(b). I convened a hearing
in this matter within the time frame prescribed by the regulations governing the administrative hearing
process. At the hearing, the DOE called two witnesses: the consultant-psychiatrist and a DOE personnel
security specialist. The individual represented himself, and offered the testimony of his supervisor, a friend
and co-worker, his EAP counselor, his psychotherapist, and his wife, and testified on his own behalf. I
closed the record after receiving the transcript of the hearing. See 10 C.F.R. § 710.27(e).

II. Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
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unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, the circumstances surrounding his conduct,
to include knowledgeable participation; the frequency and recency of his conduct; the age and
maturity at the time of the conduct; the voluntariness of his participation; the absence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for his
conduct; the potential for pressure, coercion, exploitation, or duress, the likelihood of
continuation or recurrence; and other relevant and material factors.

Although it is impossible to predict with absolute certainty an individual’s future behavior, as the Hearing
Officer, I am directed to make a predictive assessment. Finally, I note that once the DOE has raised
legitimate security concerns, it is incumbent upon the individual to demonstrate that restoring his access
authorization “would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). After careful consideration of these factors and all the
evidence in the record in this proceeding, I recommend that the DOE not restore the individual’s access
authorization.

A. Criterion H

The DOE security office first became aware of the individual’s gender identity issues when he volunteered
the information during a personnel security interview convened at his request. See, generally, August 2 Tr.
at 5-136. When it referred the individual’s case to the DOE consultant- psychiatrist for evaluation, the
DOE security office asked him to address only alcoholism issues. Nevertheless, the DOE consultant-
psychiatrist offered his professional opinion that the individual has Gender Identity Disorder, meeting the
diagnostic criteria for that condition as established in The Diagnostic and Statistical Manual of the
American Psychiatric Association, Fourth Edition (DSM- IV). Psych. Report at 3. Relying on this
diagnosis, the DOE security office informed the individual in its Notification Letter that one of its security
concerns was that he has an illness or mental condition that “causes, or may cause, a significant defect in
his judgment or reliability,” thus falling within Criterion H of the regulations.

I do not agree with the DOE security office’s allegation that the individual’s GID raises a legitimate
concern under Criterion H. The evidence in the record clearly supports a finding that GID is a mental
condition recognized in the DSM-IV and that the individual has GID. The record does not, however,
support a finding that GID is the type of illness or mental condition that raises the security concern
contemplated by Criterion H; that is, the record does not show that GID “causes, or may cause, a
significant defect in his judgment or reliability.” 10 C.F.R. § 710.8(h). Rather, the DOE consultant-
psychiatrist testified as follows: “[I]t’s my opinion that GID per se is not an illness or mental condition
which causes or may cause a significant defect in judgment or reliability.” Tr. at 55. He went on to
describe the symptoms of another person with GID he examined for the DOE, in which case he reached
the same conclusion. Tr. at 55. He later testified that the individual in the present case had turned to
alcohol to help him deal with GID issues, but was emphatic that GID itself did not adversely affect the
individual’s judgment and reliability. Tr. at 58. On the basis of this testimony, I find that GID is a stressor
in the individual’s life, and the individual has alleviated the GID-induced stress by abusing alcohol from
time to time. (This abuse will be addressed in the following section.) Nevertheless, the record contains no
factual basis that would support a finding that the individual’s GID is an illness or mental condition that
causes or may cause a substantial defect in the individual’s judgment or reliability. Consequently, I find
that there is no legitimate security concern under Criterion H in this case.(2)

B. Criterion J
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At the hearing, the DOE consultant-psychiatrist testified concerning his diagnosis that the individual
suffers from alcohol abuse. He noted that health professionals at a substance abuse treatment center had
diagnosed the individual with alcohol abuse. Tr. at 38. From his own observations, he concluded that the
individual was exhibiting “some denial and minimization about his alcohol consumption.” Tr. at 40. He
also noted, however, that the results of various tests he ordered to quantify the amount of his alcohol
consumption were negative. While he explained that negative results from the particular tests do not
necessarily rule out alcohol abuse, they do establish that the individual had little if any liver damage
caused by his drinking, and that his pattern of abuse, in all likelihood, did not include regularly drinking
large amounts of alcohol, i.e., at least four drinks every day for the seven days prior to testing. Tr. at 40–
41. On the other hand, the individual admitted to the DOE consultant-psychiatrist that he was a binge
drinker and had consumed two cases of beer during the week before the test. Tr. at 42. He also admitted
that his wife and he had had disagreements over his drinking, and that she felt his drinking interfered with
his household obligations. Tr. at 43. Based on that information and other information he acquired from the
individual, the DOE consultant-psychiatrist concurred with the treatment center’s diagnosis of alcohol
abuse. Tr. at 43.

The individual’s history includes sporadic alcohol-related events, including some arrests. After a 1971
arrest for driving while intoxicated, the individual apparently decided never to drive after consuming
alcohol. Psych. Report at 6. In 1981, he was arrested for resisting arrest after a rock concert. Psych. Report
at 4. In approximately 1997, after consuming five or six beers in a bar, he was questioned by a police
officer and taken to a hospital for evaluation of alcohol consumption, but no charges were made. Psych.
Report at 5. A 1998 incident led to his being charged with Aggravated Assault and Battery Against a
Household Member. Tr. at 4. When he reported that incident to his employer, he was referred to the EAP.
Because the EAP counselor felt that alcohol use might have contributed to the actions that led to his arrest,
she verified that assessment through a questionnaire, and in October 1998 he signed a Recovery
Agreement in which he pledged to abstain from consuming alcohol for a year. DOE Tab 6, Exh. 3. Seven
months into the agreement period, a random drug and alcohol test revealed that he had consumed alcohol.
At that time, he informed his counselor, disingenuously in my opinion, that he had ingested the alcohol
unintentionally in a dessert. August 2 Tr. at 163. During the personnel security interview that he requested,
he determined to set the record straight by admitting that he himself had made the dessert, so he was aware
of its alcohol content.(3) More important, he acknowledged that he had violated the terms of the Recovery
Agreement when he resumed drinking alcohol in January 1999, only four months into his agreement
period. August 2 Tr. at 166, 139. Finally, there is also evidence that the individual had in the past
voluntarily abstained from alcohol for a few years. Psych. Report at 6.

Based on the foregoing, particularly the individual’s admissions and his inability to commit himself to the
terms of the Recovery Agreement, I find substantial evidence in the record to support the findings of the
DOE consultant-psychiatrist that the individual suffers from alcohol abuse. The Personnel Security
Specialist testified that such excessive use of alcohol raises serious security concerns:

The concern with an individual that uses alcohol excessively or abusively [is] that it could
affect [his] mind either willingly or unwillingly, which could lead to the disclosure of
classified information, secret nuclear materials, [or] release of general information in the
position.

Tr. at 17. For these reasons, hearing officers in DOE security clearance proceedings have consistently
found that the excessive use of alcohol raises important security concerns. See, e.g., Personnel Security
Hearing, Case No. VSO-0308, 27 DOE ¶ 82,840 (2000); Personnel Security Hearing, Case No. VSO-
0222, 27 DOE ¶ 82,785 (1998); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771
(1995); Personnel Security Hearing, Case No. VSO-0015, 25 DOE ¶ 82,760 (1995). I agree with the result
in those cases, and find that the individual in this case has abused alcohol to such an extent that his
behavior raises legitimate security concerns under Criterion J of the regulations. Accordingly, I will turn
next to whether the individual has presented adequate evidence of rehabilitation and reformation, or other
mitigating circumstances, to overcome those security concerns.
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At the hearing, the individual presented substantial evidence of his efforts to curb his alcohol abuse. First
and foremost, he testified that he has abstained from alcohol since January of this year. Tr. at 122. He
stated that, at the time of his evaluation by the DOE consultant-psychiatrist, and shortly after his last
binge, he had resolved to stop drinking. Tr. at 122. He testified that he drank alcoholic beverages
“[m]aybe three, four instances after that” before he reached the decision to stop altogether, in the form of a
New Year’s resolution. Tr. at 122. Testimony of a friend and co-worker supports his claim of abstention
since January, Tr. at 76, as does that of his EAP counselor, to whom he appears to have owned up to his
behavior after deceiving her for many months. Tr. at 80. The individual testified to, and the record
contains written evidence of, his participation in one-on-one and group psychotherapy regarding anger
management, marriage and alcohol issues. DOE Tab 6, Exhs. 1 and 2; Tr. at 117-119. He also testified
about his attendance and serious involvement in Alcoholics Anonymous meetings, including an attendance
log. Tr. at 131-32. Based on the record before me, I am convinced that the individual has changed his
alcohol consumption habits as he has described. This voluntary action clearly deserves recognition and
praise.

Notwithstanding this mitigating evidence, I find that the individual cannot be considered rehabilitated or
reformed from his use of alcohol at this time. While it is commendable that the individual has embarked
on a difficult yet rewarding path, it is not sufficient to resolve DOE’s concerns for two reasons. First, the
DOE consultant-psychiatrist testified that, after considering all of the steps the individual has taken, he felt
that two years of abstinence (or three years with no alcohol-related social, family, medical, legal or
employment problems, if he chose to drink at all) would be needed to establish adequate evidence of
reformation. Tr. at 52, 137-38. As evidence of rehabilitation from alcohol abuse, he would require either
100 hours of attendance at Alcoholics Anonymous meetings, at least once a week for a year, or successful
completion of a professionally led alcohol treatment program for a minimum of 50 hours or six months;
either of these programs would have to be coupled with a two-year period of no alcohol-related problems
as described above. Tr. at 51-52, 137-38.(4) Adhering to the DOE consultant-psychiatrist’s timelines, the
individual cannot achieve rehabilitation or reformation in less than two years. Because less than one year
has passed since the individual truly committed himself to abstinence, I cannot find that he has reached
either of the goals the DOE consultant-psychiatrist determined were appropriate to the individual on the
basis of his past history with alcohol.

While I believe that the individual is now dedicated to his recovery from alcohol abuse, his period of
commitment to that goal, beginning in January 2000, clearly falls far short of the two-year period that
would, in the DOE consultant-psychiatrist’s opinion, be needed to predict with assurance that his recovery
was sustainable.(5) The DOE consultant-psychiatrist felt that GID was a continuing stressor in the
individual’s life, one that contributed to his bouts of alcohol abuse. Tr. at 44, 48. In explaining his opinion
that GID does not involve issues of judgment and reliability, the DOE consultant-psychiatrist testified:

In the subject’s case, [however,] because he was using alcohol to help him deal with the GID,
in my opinion it was creating problems with judgment and reliability, but not by itself, only to
the degree that . . . he chose to use alcohol to deal with that rather than . . . get counseling,
find other support groups or ways to help deal with it.

Tr. at 58. He also expressed his opinion that as the individual faces increasingly more difficult decisions
related to his GID, such as whether to take hormones, whether to undergo sexual reassignment surgery,
and whether to tell his grown children about it, the likelihood of resorting to alcohol as a coping
mechanism remains a concern. Tr. at 137-38. For that reason, the DOE consultant-psychiatrist was
unwilling to reduce the time requirements for rehabilitation and reformation, despite the individual’s
progress as of the hearing. Tr. at 137-38. I agree with the DOE consultant-psychiatrist’s opinion. Not only
has insufficient time passed for his rehabilitation or reformation to be complete, but his unresolved gender
issues continue to create stress. He has tried to relieve that stress in the past by abusing alcohol and may
try to relieve it in the future in the same manner. Moreover, although he attends Alcoholics Anonymous
meetings and GID support group sessions regularly, his family has not come to terms with his GID. His
wife testified to her inability to accept the individual as he is and her unwillingness to allow him to tell
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their children about his GID and his future plans. Tr. at 102-03. Although they are at present estranged,
they nevertheless are still integral parts of each other’s, and their children’s, lives. See, e.g., Tr. at 106-08
(testimony of wife). The lack of family support for the individual’s condition does not reassure me that an
enormous stress in his life, one which he has in the past chosen to address through alcohol abuse, has been
reduced to such an extent that his potential for relapse to alcohol abuse has been mitigated. Consequently,
I find that the individual has not sufficiently mitigated the DOE’s security concern under Criterion J in this
case.

C. Criterion L

The record in this proceeding contains evidence that the individual engaged in certain behavior that the
DOE security office believed to be “unusual conduct” that “tend to show that the individual is not honest,
reliable, or trustworthy.” Criterion L. This behavior falls into two categories, criminal offenses and
withholding information, the latter of which I find in this case to be of greater concern for national
security. By withholding information, the individual failed to be straightforward in his interviews with the
DOE security office and with health professionals charged with his evaluation and treatment. In his first
personnel security interview, he reported to the DOE security office that he had maintained abstinence in
accordance with the terms of his Recovery Agreement. July 30 Tr. at 237-38. Three days later, he
admitted that he had in fact broken his commitment to abstinence seven months earlier. August 2 Tr. at
139. Equally important for security purposes, he misled his EAP counselor into believing that he was
abiding by his commitment to abstinence, by not admitting to her that he had resumed drinking alcohol
four months into his year-long abstinence agreement, and by feigning ignorance of the alcoholic content
of a dessert the consumption of which led to a positive random alcohol screening. August 2 Tr. at 142,
166. Moreover, he told the DOE consultant-psychiatrist, during his evaluation, that he had two beers the
night before the evaluation and a total of seven during the preceding seven days. Psych. Report at 16.
After the evaluation, the individual increased that total to a case of beer. Psych. Report at 18. The day after
the evaluation he called the DOE consultant-psychiatrist and reported that he was a binge drinker and had
consumed two cases during that seven-day period. Psych. Report at 18.

The record clearly establishes an extensive pattern of misrepresenting the truth, which seriously
undermines the DOE’s confidence that the individual is honest, reliable and trustworthy. To the
individual’s credit, he has ultimately stepped forward, mainly within the past year, with what appear to be
more truthful versions of his alcohol and gender issues. It is my impression that he has undergone a
serious change in the way he is now facing his difficulties, perhaps with the assistance of Alcoholics
Anonymous or his various support groups. Regardless of how he has achieved this new, more honest,
more direct approach to addressing his problems, the individual is to be commended. Nevertheless, it is
simply too early to predict, after such a long period of concealing information, whether this new approach
will continue to dictate his future behavior. Consequently, I find that the individual has not sufficiently
mitigated the DOE’s security concern under Criterion L in this case. (6)

III. Conclusion

As explained in this Opinion, I find no valid security concern under 10 C.F.R. § 710.8(h) with respect to
the issues raised by the DOE security office in its Notification Letter. I do find, however, that the DOE
security office properly invoked 10 C.F.R. § 710.8(j) and (l) in considering the individual’s request for
access authorization. It is my opinion that, within the meaning of Criterion J, the individual has been
diagnosed by a board-certified psychiatrist as suffering from alcohol abuse. The individual has failed to
provide adequate evidence of rehabilitation or reformation from this condition of the type the DOE
consultant-psychiatrist has found to be appropriate for this individual. In addition, it is my opinion that the
individual has engaged in unusual conduct that tends to show that he is not honest, reliable or trustworthy
within the meaning of Criterion L. The individual has also failed to present adequate mitigating facts or
circumstances with respect to this behavior. In view of these criteria and the record before me, I cannot
find that restoring the individual’s access authorization would not endanger the common defense and
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security and would be consistent with the national interest. Accordingly, I find that the individual’s access
authorization should not be restored at this time.

The regulations set forth at 10 C.F.R § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: October 27, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).

(2)I note that, on the basis of the DOE consultant-psychiatrist’s testimony, I could conclude that the
individual’s alcohol abuse raises a Criterion H concern. However, I need not do so here. The DOE security
office did not raise this condition under Criterion H, and in any event it will be addressed fully in the next
section.

(3)The DOE consultant-psychiatrist calculated the alcoholic content of the dessert and its biological
effects, and determined that two or more servings of the dessert might possibly have led to positive results
on an alcohol test. Psych. Report at 10-11 n.24. Consequently, he was unwilling to conclude that the
individual was untruthful when he maintained that his positive test resulted from eating a dessert and not
from some other source of alcohol. Tr. at 65.

(4) I note the EAP counselor’s testimony that she believed that the individual is in sustained remission
from his alcohol abuse, although for less than one year. Tr. at 81-82. She dated the beginning of his
reformation to his January 2000 commitment to stop drinking. Tr. at 86. His psychotherapist testified that
she believed he has not consumed alcohol since January 2000, and is “progressing well” and has taken his
alcohol problems seriously. Tr. at 97. Neither the EAP counselor nor the psychotherapist offered a
professional opinion regarding the length of time needed for rehabilitation or reformation that challenges
that of the DOE consultant-psychiatrist.
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(5)Until the individual began his period of abstinence, he was attending an alcohol treatment program and
telling the counselor that he was not drinking, when in fact he was. According to the DOE consultant-
psychiatrist, this demonstrates that the individual was not showing adequate evidence of rehabilitation or
reformation. Psych. Report at 11 n.28.

(6)The DOE security specialist testified about a small number of offenses that occurred between 1971 and
1981, including a DWI (Driving While Intoxicated) conviction while the individual was a teenager. Tr. at
13. These early incidents were followed by a long hiatus, then by two incidents of assault against a
household member in 1997 and 1998, the latter event resulting in a conviction. As I have already
concluded that, in my opinion, serious Criterion L concerns exist for other reasons in this case, it is not
necessary to consider these offenses.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

October 4, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: April 19, 2000

Case Number: VSO-0360

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." The individual’s access authorization was
suspended by the Manager of a Department of Energy Operations Office (DOE) pursuant to the provisions
of Part 710. Based on the record before me, I am of the opinion that the individual’s access authorization
should not be restored.

I. Background

The individual is an employee of a contractor at a DOE facility. He has been employed at that facility
since 1988. After the individual was convicted for Driving Under the Influence (DUI) in March 1999, the
DOE conducted a Personnel Security Interview (PSI) with the individual on June 2, 1999. See DOE
Exhibit 10. Because the security concern remained unresolved after that PSI, the DOE requested that the
individual be interviewed by a DOE consultant psychiatrist. The psychiatrist interviewed the individual on
July 27, 1999, and thereafter issued an evaluation to the DOE. See DOE Exhibit 11. The DOE ultimately
determined that the derogatory information concerning the individual created a substantial doubt about his
eligibility for an access authorization, and that the doubt could not be resolved in a manner favorable to
the individual. Accordingly, the DOE suspended the individual’s access authorization, and proceeded to
obtain authority from the Director of the Office of Safeguards and Security to initiate an administrative
review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter to the individual.
See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the DOE
created a substantial doubt concerning his eligibility for access authorization. The Notification Letter
included a statement of that derogatory information and informed the individual that he was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for
access authorization. The individual requested a hearing, and the DOE forwarded the individual’s request
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to the Office of Hearings and Appeals (OHA). The Director of OHA appointed me as the Hearing Officer
in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), the individual, the individual's
counselor, and the DOE consultant psychiatrist testified. The individual submitted one exhibit and the
DOE Counsel submitted eleven exhibits. After the hearing, I kept the record open to provide the individual
an opportunity to provide two additional exhibits. I closed the record upon receiving those exhibits.

I have reviewed and carefully considered the evidence in the record. I have considered the evidence that
raises a concern about the individual’s eligibility to hold a DOE access authorization. I have also
considered the evidence that mitigates that concern. And I conclude, based on the evidence before me and
for the reasons explained below, that the security concern has not been resolved.

II. Analysis

A. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual’s
eligibility for access authorization. In the Notification Letter, the DOE characterized this information as
indicating that the individual “has been, or is, a user of alcohol habitually to excess, or has been diagnosed
by a board-certified psychiatrist as alcohol dependent or as suffering from alcohol abuse.” See 10 C.F.R. §
710.8(j). The statement was based on the individual's description of his prior alcohol use and alcohol-
related arrests, as well as the diagnosis of the DOE consultant psychiatrist that the individual suffered from
“Alcohol Abuse, Ongoing” and “has not shown evidence of rehabilitation or reformation.” DOE Exhibit 3.

The individual does not dispute the following history of his alcohol-related arrests. In June 1987, the
individual was arrested and charged with DUI. DOE Exhibit 7; DOE Exhibit 10 at 4. While the charge was
eventually reduced to reckless driving, the individual's blood alcohol content (BAC) measured after his
arrest was 0.15 percent. DOE Exhibit 10 at 4-5. In August 1989, the individual was arrested a second time
for DUI, at which time his BAC was 0.14 percent. DOE Exhibit 8; DOE Exhibit 10 at 5. The individual
and his friends were charged with Alcohol Intoxication in June 1995 after police stopped the car in which
he was a passenger. DOE Exhibit 9; DOE Exhibit 10 at 5 (June 1999 PSI in which the individual describes
the June 1995 charge as “Open Container In a Car”). Finally, in February 1999, the individual was charged
again with DUI, and convicted of this offense in March 1999. DOE Exhibit 10 at 14-15. At the time of his
most recent arrest, the individual's BAC was 0.14 percent. DOE Exhibit 10 at 8.

Regarding his drinking habits, the individual stated in a February 22, 1988 PSI, that he had last been
intoxicated at a 1987 Halloween party. In his May 20, 1993 PSI, the individual stated that he drank on
average approximately one-half of a case of beer per week, and that he was last intoxicated in
approximately April 1993. The individual stated in a August 22, 1995 PSI that his pattern of drinking had
not changed since his 1988 interview. And in his June 2, 1999 PSI, the individual stated that he usually
drank about two to three times per week (on his days off), DOE Exhibit 10 at 9, and became intoxicated
“[m]aybe two” times per month.

A DOE consultant clinical psychologist gave the individual a test called the Minnesota Multiphasic
Personality Inventory-2 (MMPI-2). The psychologist reported that the “all these test results are indicating
is that he does possess personality characteristics associated with increase [sic] proneness to having
problems with addictive type behaviors around alcohol and/or drugs. It does not indicate whether or not
this might cause a significant defect in his judgement or reliability.” DOE Exhibit 11. The DOE consultant
psychiatrist interviewed the individual and reviewed the MMPI-2 results and concluded that the individual
suffered from “Alcohol Abuse, Ongoing,” noting that he
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presents with a history of recurrent alcohol abuse, which has resulted in no fewer than four
arrests since 1987. While he does show a history of inability to “learn from past mistakes”, he
also appears to exhibit problems in controlling his alcohol use. Use of poor judgment
surrounding his alcohol use is particularly problematic as well. In that there has been no
attempts at formal alcohol rehabilitation as well as recurrent legal problems secondary to
alcohol use, I do feel that [the individual] has not shown evidence of rehabilitation or
reformation.

DOE Exhibit 11.

1. Whether the Individual Suffers from Alcohol Abuse

The DOE does not allege that the individual has been diagnosed as alcohol dependent, but does point to
the DOE psychiatrist's diagnosis that the individual suffers from “Alcohol Abuse, Ongoing.” DOE Exhibit
3. The individual presented no testimony of a board-certified psychiatrist, other licensed physician, or a
licensed clinical psychologist to dispute this diagnosis.

I have, however, reviewed relevant portions of the Diagnostic and Statistical Manual of Mental Disorders,
Fourth Edition (DSM-IV), upon which the DOE psychiatrist relied upon as a guide in making his
diagnosis. Tr. at 29. While I obviously lack the expertise to dispute the diagnosis or arrive at my own, I
nonetheless note some discrepancies between the facts in this case and the factual basis that appears to be
required under the DSM-IV for a diagnosis of substance abuse. In this regard, the DSM-IV states,

The essential feature of Substance Abuse is a maladaptive pattern of substance use manifested
by recurrent and significant adverse consequences related to the repeated use of substances.
There may be repeated failure to fulfill major role obligations, repeated use in situations in
which it is physically hazardous, multiple legal problems, and recurrent social and
interpersonal problems (Criterion A). These problems must occur recurrently during the same
12-month period.

DSM-IV at 182 (emphasis added).

Without the benefit of the text of the DSM-IV present at the hearing, I asked the DOE psychiatrist,

And when you look at what’s considered recurrent, do those events, whatever they may be,
have to happen within a certain space of time in order for them to qualify in your mind as
being recurrent? I mean, if he has, say, a DUI, just hypothetically, in ?99 and then his last
DUI was 10 years ago, do you consider that a recurrent problem or is that just too far away in
time?

Tr. at 36. The psychiatrist responded,

Well, that would really again, be a judgment call depending on what happened in between.
With [the individual’s] case in particular, I looked at two areas. One, were there recurring
legal problems; the multiple DUIs.

And those occurred over a span of time that was fairly consistent, over 12 years. And
secondly, continuous alcohol use despite a significant medical diagnosis.

Id. The phrase “significant medical diagnosis” refers to the fact, noted in the DOE psychiatrist’s report,
that the individual has been diagnosed with “Hepatitis A, felt to be food induced.” DOE Exhibit 11. The
DOE psychiatrist testified, “From a medical standpoint, somebody who continues to drink after having had
Hepatitis, it’s a problem. He’s setting himself up a significant risk.” Tr. at 44. The individual responded
that at the time of his diagnosis, “the gastroenterologist that I saw told me that I would have no problem
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with drinking alcohol in the future.” Subsequent to the hearing, the individual submitted the July 15, 2000
results of a liver function test and the following statement by his primary care physician: “Alcohol in
moderation on occasions will not kill [the individual]. His liver function is normal after a weekend of
moderate intake of alcohol. He understands that this is not a ticket to drink excessively or frequently.”
Thus, it is unclear whether the individual’s current use of alcohol can be considered “physically
hazardous,” or whether the individual was ever aware of any physical hazards associated with his past
drinking, based upon the diagnosis of hepatitis.

This leaves the individual’s legal problems related to alcohol use, occurring in June 1987, August 1989,
June 1995, and February 1999, as the only certain instances of substance-related legal problems or, given
that three of the instances were DUIs, use of alcohol in situations in which it was physically hazardous.
Without diminishing the seriousness of these incidents, I note that no two of them occurred within a
twelve-month period, while the DSM-IV’s discussion of the features of substance abuse states that such
“problems must occur recurrently during the same 12-month period.” DSM-IV at 182.

Were an expert diagnosis necessary for the recommendation I ultimately make in this case, I would feel
compelled to take additional testimony from the DOE psychiatrist regarding these apparent discrepancies.
I need not reach this issue though, because as I discuss below, the individual’s undisputed past drinking
patterns raise an unresolved concern under Criterion J that he has “been . . . a user of alcohol habitually to
excess.” And unlike with respect to a diagnosis of Alcohol Abuse, my finding does not require the
diagnosis of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist.
Personnel Security Review, 27 DOE ¶ 83,030 (2000).

2. Whether the Individual Has Been, or Is, a User of Alcohol Habitually to Excess

Although I have some unanswered questions about the medical diagnosis of Alcohol Abuse, the individual
does not dispute that he has in the past experienced problems related to his alcohol use. To his credit, the
individual has taken positive steps in response to those problems. Since February 2000, the individual has
consulted a counselor. Even though the counselor is not a licensed professional, it is clear that she has
regularly interacted with the individual over the past seven months, and she provided thoughtful testimony
at the hearing as to the individual’s situation, her approach to addressing it, and the individual’s progress
since counseling began:

“[W]e started sessions dealing with the alcohol-related issues. He had told me about the DUIs
he had had, and so we started dealing with the drug and alcohol education.

. . . .

His drinking was limited to socializing with friends, and so we dealt heavily with the
emotional addiction, the kind of addiction that you think you can only have fun if you drink,
you can only relax if you drink, you can only party if you drink. And so we’ve dealt heavily
with that.

He’s done -- he’s been in every two weeks. He’s had sessions every two weeks. He’s had
homework between each session. Some of the homework that he has done is keeping a
drinking log of when he drinks, you know, who he was with, the situation, the circumstances.
So he has been doing that.

I understand there were some weekends that he didn’t drink at all. There were some weekends
that he would have a few beers. So basically what he’s been doing is understanding and
realizing and working on accepting that he can have a good time with friends without the
alcohol. So he has been -- he has been doing that.

. . . .
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I felt like he fell into the heavy social drinking on the scale, and he agreed. We talked about
that at great length. And that says that you have five or more beers two or more times a week,
and that’s where he was on that scale.

Some of the changes that he’s made during this time, he’s changed some friends. He’s not
running with some of his heavier drinking friends. In fact, some of his best friends now do not
drink at all. So he’s learning that he can have fun and he can be with friends and everything
without the drinking.

He also -- one of the positive things that he’s done during this time is to get away from the
campground. He had a camper at a campground [where] there was a lot of drinking done, so
he’s got away from the campground. He’s selling his camper, which I think is a real positive
thing.

Also the drinking journal, I think, has been a way for him to -- you know, I think that’s been
a real important part of his recovery and everything.

His attitude has been good. He’s been -- he’s shown a little willingness to work on the issues.
He’s shown a little openness. He’s shown an accountability, and I believe this is what
counseling partially is. It’s an accountability thing.

So that’s what we have been doing since February. I’ve seen a maturing of him as far as a
responsible accountability, so I think he’s been doing some good work.

Tr. at 10-13. In a letter submitted after the hearing, the counselor wrote that the individual “continues to
keep a drinking and activity log and his accountability and commitment continues. I have stressed, and I
feel he understands, this commitment is about more than getting his clearance back---it is about his life.”
Letter from Individual’s Counselor to Steven J. Goering, OHA (August 30, 2000).

The individual testified at the hearing that his

goal is for alcohol not to be the contributing factor in my life.

. . . .

I don’t want for it to be, you know, the main thing that I think about all the time. I’m learning
that I can go have a good time and socialize and I don’t have to drink, you know, in order to
have a good time. And that’s been a big learning process for me, a very big mind set change
for me.

Tr. at 70.

The testimony of all three witnesses at the hearing supports a conclusion that the individual “has been” but
not “is, a user of alcohol habitually to excess.” The DOE does not allege that the individual’s prior pattern
of alcohol use has continued to the present day. The individual and his counselor testified credibly as to
the changes the individual has made in his attitude and behavior since he began counseling in February
2000. Based on these essentially undisputed facts about the past and present, I must make a assessment
regarding the future, i.e. whether “the grant or restoration of access authorization to the individual would
not endanger the common defense and security.”

First, I feel compelled to recognize the individual’s honesty, a character trait that is essential for a holder
of a security clearance. In hopes of keeping his clearance, the individual surely could have been less than
forthright in describing his drinking habits to the DOE. By all accounts, however, he has been honest
throughout, and this honesty has served the national interest by alerting the DOE to a potential security
concern. To then revoke an individual’s clearance based in part on information freely provided by that
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individual may at first glance appear to be punishing the individual for his honesty.

However, the purpose of this proceeding is not to punish or condemn an individual, but rather to safeguard
national security. Thus, while on one hand recognizing the individual’s honesty, I cannot ignore the
concern raised by the individual’s history of problem drinking. The DOE must depend on the judgment
and reliability of a clearance holder at all times. Because the use of alcohol at the very least has the
potential to impair a user’s judgment and reliability, individuals who use alcohol to excess may be
susceptible to being coerced or exploited to reveal classified matters. These security concerns are indeed
important and have been recognized by a number of Hearing Officers in similar cases. See, e.g., Personnel
Security Hearing, 27 DOE ¶ 82,792 at 85,762 (1999); Personnel Security Hearing, 27 DOE ¶ 82,770 at
85,628 (1998). Clearly, the individual’s prior and long-standing relationship with alcohol, in which he
became intoxicated approximately twice a month, regularly risked impairment of his judgment and
reliability, and for a clearance holder this is unacceptable.

Though the individual’s current drinking habits do not raise these concerns, the critical issue is the risk of
the individual relapsing into his old behavior. The individual has taken courageous strides since February
2000 toward reducing that risk, and for this he should be lauded. Yet the testimony of the individual and
his counselor paints a picture of a work in progress. I believe it likely that the individual will not return to
his prior drinking habits, but I also believe that at approximately eight months into the process the risk of
such a relapse remains too high. Cf. Personnel Security Review, 27 DOE ¶ 83,008 at 86,534-35 (1988)
(noting the views of psychiatrists in prior cases that individuals were not sufficiently rehabilitated until a
one year period of abstinence had occurred). This is clearly not an exact science, but if I am to err in
making this predictive assessment, I must err on the side of national security. With this in mind, I cannot
recommend that the individual’s clearance be restored at this time.

III. Conclusion

Upon consideration of the record in this case, I agree with the DOE that there is evidence that raises a
substantial doubt regarding his eligibility for a security clearance, and I do not find sufficient evidence in
the record that resolves this doubt. Therefore, because I cannot conclude that restoring the individual’s
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest, it is my opinion that the individual’s access authorization should not be restored.
10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

file:///cases/security/vso0221.htm
file:///cases/security/vso0221.htm
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Germantown, MD 20874-1290

Steven J. Goering

Staff Attorney

Office of Hearings and Appeals

Date: October 4, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.
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August 30, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:May 9, 2000

Case Number: VSO-0363

This Opinion addresses the eligibility of XXXXXXXXX (the Individual) for access authorization,
pursuant to the regulations found at 10 C.F.R., Part 710. The Individual has been an employee at a facility
of the Department of Energy (DOE) for approximately twenty years.(1) He tested positive for cocaine on a
recent random drug test.(2) The positive drug test gives rise to concerns about his eligibility for continued
access authorization.(3) As explained below, I do not believe the Individual has resolved the concerns. It is
therefore my opinion that his access authorization should not be restored.

A. Background

After the positive drug test, a DOE security specialist conducted a personnel security interview (PSI) with
the Individual. In the course of the PSI, the Individual admitted to a twenty-three-year history of illicit
drug use.(4) He acknowledged that he had used cocaine at least once a month between 1977 and 2000.
During the six months preceding the drug test, he snorted cocaine two or three times a month, using 1/4
gram on each occasion. The Individual also admitted to smoking marijuana at least once a week for a
twelve-year period between 1977 and 1989.(5)

The Individual gave a detailed account of his history of cocaine use. He typically spent $50 to $100 a
month for cocaine.(6) His cocaine supplier was not a personal friend. The Individual used the cocaine by
himself in his home, usually late at night when his family was in bed.(7) His wife did not know he was
using cocaine until after he told her of the positive drug test.(8) The Individual’s method of ingesting
cocaine was to snort it.(9)

Following the PSI, the Individual went to a clinical psychologist for an evaluation. The psychologist
diagnosed the Individual as cocaine dependent, and referred him to a treatment center. At the treatment
center, the Individual was placed under the care of a certified substance abuse counselor.(10) The
counselor also diagnosed the Individual as cocaine dependent, noting that the Individual, while using
cocaine, had experienced paranoia, short- term memory loss, mood swings, loss of appetite, increased
tolerance to cocaine, and sleeping difficulties.(11)

file:///persecc.htm#vso0363
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The Individual completed an intensive outpatient treatment program at the treatment center.(12) The
program consisted of approximately six weeks of one-hour counseling sessions three times a week.(13)
Since the conclusion of the intensive outpatient program, the Individual attends a weekly meeting of a
twelve-step group. He also attends a weekly group counseling session with his wife.(14)

The counselor, following the criteria set out in the Diagnostic and Statistical Manual of Mental Disorders,
Fourth Edition (DSM-IV) testified at the hearing that the Individual is currently in the sustained partial
remission stage of cocaine dependence, based on his complete abstinence from cocaine for less than six
months.(15) She declined to state that he had attained full rehabilitation, but said rather that the Individual
is “doing what he needs to do.(16)

After the Individual’s positive drug test, it was found that the Individual had failed to list his use of illicit
drugs on three forms he had filled out to obtain or retain his access authorization.(17) On a Personnel
Security Questionnaire in 1984, he denied ever using any narcotic. On Questionnaires for Sensitive
Positions he completed in 1990 and 1996, he denied using cocaine and marijuana within the previous five
years.(18) In light of the Individual’s admitted use of cocaine and marijuana during the relevant periods,
all three statements are clearly falsifications.

Based on the above information, the manager of the DOE facility sent the Individual a Notification Letter,
informing him that his access authorization was suspended. The Notification Letter included a Statement
of Charges, identifying the derogatory information that led to the suspension. The cited charges were that
(1) the Individual deliberately falsified his history of illicit drug use, which raises a security concern as
specified at 10 C.F.R. § 710.8(f) (Criterion F); and (2) the Individual had illicitly used marijuana and
cocaine, which raises a security concern as specified at 10 C.F.R. § 710.8(k) (Criterion K).(19)

After his access authorization was suspended, the Individual requested a hearing to provide evidence in
support support of his eligibility for access authorization.(20) 10 C.F.R. § 710.21(b)(6). At the hearing, the
Individual presented the testimony of his drug abuse counselor, his wife, and six friends and family
members. He also testified on his own behalf. The DOE presented the testimony of a personnel security
specialist.

B. Analysis

A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing ,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
the individual to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §§
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
national interest" standard for the granting of security clearances indicates "that security determinations
should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

In the present case, the DOE has brought forward two separate items of derogatory information: the
Individual’s admitted use of illicit drugs, and his admitted falsification related to that use. The sole
question in assessing the Individual’s eligibility for access authorization is whether he has presented
sufficient evidence to resolve the security concerns arising from his conduct.

1. Criterion K

In the Part 710 administrative review process, the hearing officer has the responsibility for assessing
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whether a person with a drug- or alcohol-related security concern has presented sufficient evidence of
rehabilitation or reformation to resolve security concerns. Personnel Security Hearing (Case No. VSO-
0106), 26 DOE ¶ 82,767 (1997), aff’d, Personnel Security Review (Case No. VSA-0106), 26 DOE ¶
83,009 (1997). The DOE does not have a set policy on what constitutes rehabilitation and reformation;
rather, the hearing officer makes a case-by-case determination based on the available evidence. Personnel
Security Hearing, (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review, 27
DOE ¶ 83,008 (1998) affirmed OSA, 1998. In making their recommendations, hearing officers accord
great deference to the expert opinions of psychiatrists and other mental health professionals regarding
rehabilitation and reformation. See, e.g., Personnel Security Hearing (Case No. VSO-0146), 26 DOE ¶
82,788 (1997) (affirmed by OSA, 1997); Personnel Security Hearing, (Case No. VSO-0027), 25 DOE ¶
82,764 (1995); Personnel Security Hearing, (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995).

In most of the cases in which an individual has claimed to have been rehabilitated from substance-related
disorders, we found that there is not sufficient evidence of rehabilitation until the individual has abstained
from the use of all psychoactive substances for a period of at least twelve months, and a competent mental
health professional has given an opinion that the individual is rehabilitated. See, e.g., Personnel Security
Hearing, Case No. VSO-0063, 25 DOE ¶ 82,789; Personnel Security Hearing, Case No. VSO-0018, 25
DOE ¶ 82,758 (1995); Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755 (1995);
Personnel Security Hearing, Case No. VSO-0005, 24 DOE ¶ 82,753 (1995), affirmed, 25 DOE ¶ 83,013
(1995), affirmed, OSA, (1995).

The basis for requiring a minimum of twelve months of abstinence is that, as the DSM-IV states, “the first
12 months following Dependence is a time of particularly high risk for relapse.(21) The testimony of the
Individual’s counselor also supports a requirement that the Individual undergo a minimum of twelve
months of abstinence to establish rehabilitation. The counselor stated that, in her experience, one-half of
all cocaine users in therapy will relapse in the first year after beginning treatment.(22) She also stated that
cocaine use causes problems in mental functioning that can persist for up to twelve months after use of
cocaine is stopped.(23)

The twelve-month standard is not a hard and fast rule. It must be applied flexibly on a case-by-case basis.
However, we have not deviated from this standard without a showing of significant mitigating
circumstances by an individual and a clear finding by a competent expert. Case No. VSO-0103, supra;
Personnel Security Hearing, Case No. VSO-0130, 26 DOE ¶ 82,779 (1997), affirmed OSA, 1997;
Personnel Security Hearing, Case No. VSO-0179 (1998).

In the present case, the Individual has presented some mitigating evidence. His addiction counselor
described his prognosis for rehabilitation as good.(24) She stated that he appeared to be motivated in his
desire to achieve rehabilitation, and was diligently participating in his rehabilitation program. The
Individual testified convincingly of his commitment to remain drug- free.(25) He also provided testimony
from a number of friends and family members, which demonstrated that he has a strong support network
that can help him remain free of drugs. His wife testified that she had learned through the aftercare
sessions how to help her husband in his efforts toward rehabilitation.(26)

Nevertheless, I do not believe that the Individual can be considered rehabilitated in view of the relatively
short time he has been abstinent and in the absence of a finding of rehabilitation from a competent mental
health expert. The testimony of the Individual’s counselor, while supporting the view that the Individual is
making progress, did not indicate that he had yet attained rehabilitation. The Individual entered the therapy
program only four months before the hearing, after having consumed cocaine for twenty-three years. There
is undoubtedly much the Individual can still learn about maintaining a drug-free life. Moreover, I find no
basis for believing that four months of abstinence and treatment constitutes adequate rehabilitation from
the Individual’s long-term use of a powerfully addictive drug such as cocaine.

2. Criterion F
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I find that the issue of the Individual’s falsification is closely connected with his drug use. His dishonesty
seems to be limited to his failure to disclose his drug use before his positive drug test. The Individual’s
counselor testified that it is typical for an addict, while his addiction is active, to deny his use of the
drug.(27) I also note that, since the positive drug test revealed the Individual as a user of cocaine, he has
been candid about his involvement with drugs; for example, he volunteered information about his use of
marijuana. There have been no other indications that he falsified or concealed any information about
himself. The Individual’s counselor, and several of the Individual’s character witnesses credibly described
the Individual as honest.(28)

Nevertheless, the Individual’s falsification regarding his drug use is a serious matter. Because the
Individual’s dishonesty arose from his cocaine dependency, I cannot find that he has resolved the issue of
falsification until he has, at a minimum, demonstrated rehabilitation from his drug use.

C. Conclusion

The Individual has shown that he has made significant progress in recovering from cocaine dependency.
He has not shown, however, that at the time of the hearing he has been rehabilitated. Therefore, in view of
the criteria set forth in 10 C.F.R. Part 710, and the testimony and documents in the record, I believe that
the Individual's drug use and falsification casts substantial doubt as to whether restoring his access
authorization would not endanger the common defense and would not be clearly consistent with the
national interest. The substantial doubt has not been resolved by this part of the administrative review
process. It is therefore my opinion that the Individual’s access authorization should not be restored.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: August 30, 2000

(1) Personnel Security Interview (PSI), 19.

(2) Random Test Report, Hearing Exhibit Book, Tab 2, Exhibit 6; PSI, 15-16.

(3) Transcript of Hearing (Tr.), 24.

(4) Tr., 25.

(5) Tr., 26; PSI, 36-39.

(6) PSI, 30.

(7) PSI, 47; 62-64.

(8) Tr., 11; 13-14.

(9) PSI, 53.

(10) Tr., 33. The counselor has worked in the field of substance abuse for about sixteen years. Tr., 34. She
is a certified substance abuse counselor, but neither a psychiatrist nor a psychologist. Tr., 33.

(11) Tr., 35; Individual’s Exhibit 1, Discharge Summary.

(12) Tr., 47.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:May 15, 2000

Case Number:VSO-0365

This Opinion concerns the eligibility of XXXXXXXXXXX (the Individual) to receive an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.(1) The Individual’s
access authorization was denied by the Manager of a Department of Energy (DOE) Operations Office
pursuant to the provisions of Part 710. Based on the record before me, I am of the opinion that the
Individual’s access authorization should not be granted.

I. Background

A. Procedural History

The Individual is an employee at a DOE facility. Pursuant to an initial investigation(2) as to his eligibility
for access authorization, the Operations Office discovered potentially derogatory information concerning
the Individual's consumption of alcohol. The Operations Office subsequently conducted a Personnel
Security Interview (PSI) with the Individual on August 24, 1999. See DOE Exhibit 5. Since the security
concern remained unresolved after the PSI, the Operations Office requested that the Individual be
interviewed by a DOE consultant psychiatrist (DOE Psychiatrist). The DOE Psychiatrist interviewed the
Individual on October 26, 1999, and issued an evaluation to the DOE on November 12, 1999, in which he
concluded that the Individual had an “alcohol related disorder not otherwise specified.” DOE Exhibit 4.

The Operations Office ultimately determined that the derogatory information concerning the Individual
created a substantial doubt about his eligibility for an access authorization, and that the doubt could not be
resolved in a manner favorable to the Individual. Accordingly, the Operations Office denied the
Individual’s access authorization and obtained authority from the Director of the Office of Safeguards and
Security to initiate an administrative review proceeding.

After the Manager of a DOE Operations Office has denied the granting of an individual’s access
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authorization and has obtained the authority to conduct an administrative review proceeding, the
individual is notified of the basis for the suspension. The Individual is provided “the option to have the
substantial doubt regarding eligibility for access authorization resolved in one of two ways: (i) By the
Manager, without a hearing, on the basis of the existing information in the case; (ii) By personal
appearance before a Hearing Officer (a 'hearing').” 10 C.F.R. §§ 710.21(a), (b)(3)(i), (ii). If a hearing is
requested, the individual [has] the right "to appear personally before a Hearing Officer; to present evidence
in his own behalf, through witnesses, or by documents, or both; and . . . to be present during the entire
hearing.” 10 C.F.R. § 710.21(b)(7).

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
Individual. See March 22, 2000 Letter from Director, Safeguards and Security Division, DOE Operations
Office, to Individual (Notification Letter); 10 C.F.R. § 710.21. That letter informed the Individual that
information in the possession of the DOE created a substantial doubt concerning his eligibility for access
authorization. The Notification Letter included a statement of that derogatory information and informed
the Individual that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial
doubt regarding his eligibility for access authorization. The Individual requested a hearing, and the DOE
forwarded the Individual’s request to the Office of Hearings and Appeals (OHA). The Director of OHA
appointed me as the Hearing Officer in this matter. A telephone conference and Hearing were
subsequently held pursuant to 10 C.F.R. § 710.25(f) and (g). At the Hearing, the DOE Counsel presented
two witnesses, the DOE Psychiatrist and a Personnel Security Specialist. In addition to the Individual,
three witnesses testified on his behalf, including his past supervisor(3) and the supervisors of two programs
that he supported.

B. The Basis for the DOE’s Security Concern

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of paragraph (j) of 10 C.F.R. § 710.8 (Criteria J). See Enclosure 2 to Notification Letter. Specifically, the
Notification Letter states that the DOE possesses information indicating that the Individual “has been, or is
a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, or other
licensed physician, or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol
abuse.” Id.; see 10 C.F.R. § 710.8 (j). The Individual admits to having an alcohol problem but believes he
is now rehabilitated.

C. The Standard for Review

“The decision as to access authorization is a comprehensive, common-sense judgement, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). In considering the question of the Individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the
burden is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel
Security Hearing, (Case No. VSO-0078), 25 DOE ¶ 82,202 (1996), aff’d, Case No. VSA-0078, 25 DOE ¶
83,016 (1996) (affirmed OSA, 1996). The hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
come forward at the hearing with evidence to convince the DOE that restoring his access authorization
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“would not endanger the common defense and security and would be clearly consistent with the national
interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, (Case No. VSO-0013), 24 DOE ¶
82,752 at 85,511 (1995) (affirmed OSA, 1996), and cases cited therein. This standard implies that there is
a strong presumption against the granting or restoring of a security clearance. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of
security clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). For the reasons discussed below, I find that the
individual has not met his burden in this case.

II. Analysis

A. Findings of Fact under Criterion J

Criterion J pertains to information that a person has “[b]een, or is, a user of alcohol habitually to excess, or
has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). The
Notification Letter bases its finding of derogatory information on both elements of Criterion J, that the
Individual has been a user of alcohol habitually to excess and has been diagnosed by a board-certified
psychiatrist. Enclosure 2 to Notification Letter. The Individual has been arrested for Driving Under the
Influence (DUI) on at least three occasions: 1980, 1986, and 1991.(4) See DOE Exhibit 6; DOE Exhibit 5
at 39, 32. At the PSI on August 24, 1999, the Individual admitted that he is an alcoholic and that he has
been treated for alcohol abuse on a number of occasions. See DOE Exhibit 6 at 8; DOE Exhibit 5 at 15,
34. The Individual stated that he was abstinent from 1986 until approximately 1988. DOE Exhibit 5 at 32.
He then began to drink to excess again, until 1991, when he was arrested for a DUI. Id. at 32. Because this
was his third DUI, he was convicted of a felony and sentenced to one year in jail and three years
probation. DOE Exhibit 6. He was then abstinent again for a period of five years until the spring or
summer of 1996. Id. at 33. The Individual drank moderately from 1996 until April 2000, when he received
the Notification Letter. Hearing Transcript at 58 (Tr.). He has not consumed any alcoholic beverages since
April 2000.

As a result of existence of the derogatory information, the Operations Office conducted the PSI, which did
not resolve the security concern. The Operations Office then requested that the Individual be interviewed
by a DOE consultant psychiatrist (DOE Psychiatrist). The DOE Psychiatrist found in his November 12,
1999 report that the Individual has an “Alcohol Related Disorder Not Otherwise Specified,” as outlined in
the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, criteria for alcohol abuse or
alcohol dependence. DOE Exhibit 4 at 6. The DOE Psychiatrist stated that in light of his past alcohol
dependence, any use of alcohol by the Individual shows a significant defect in judgement. Id. at 8. From
the information contained in the record and from the Individual's own admissions concerning his problems
with alcohol consumption, I find that the Individual has been a user of alcohol habitually to excess and
that DOE had sufficient grounds to invoke Criterion J.

At the Hearing, the personnel security specialist stated that there is a concern that individuals who abuse
alcohol are susceptible to being coerced or exploited to reveal classified matters. Tr. at 36. Further, when
an individual is under the influence of alcohol, that person's judgement and reliability is impaired. Id.
These security concerns have been recognized in a number of similar cases. See, e.g., Personnel Security
Hearing, (Case No. VSO-0200), 27 DOE ¶ 82,770 at 85,628 (1998) (affirmed OSA 1998) and cases cited
therein. Security concerns exist in this case. The Individual is an admitted alcoholic who has continued to
consume alcohol.

B. Mitigating Factors

A finding of derogatory information does not, however, end the evaluation of the evidence concerning the
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Individual’s eligibility for access authorization. See Personnel Security Hearing, (Case No. VSO-0154),
26 DOE ¶ 82,794 (1997), aff'd, 27 DOE ¶ 83,008 (OHA 1998) (affirmed OSA, 1998). In this case, the
Individual asserts that his efforts to maintain sobriety during the four months preceding the Hearing, his
ability to maintain sobriety, even while drinking, during the four years prior to this Hearing, and his
exemplary job performance should mitigate the security concerns associated with his use of alcohol. See
Tr. at 55, 58.

1. Rehabilitation

The record indicates that the Individual stopped drinking in April 2000, four months prior to the dated of
the Hearing. Tr. at 58. The Individual’s witnesses and exhibits support this testimony. Tr. at 18, 23; Ind.
Exhibit D at 1. The record also indicates that the Individual has been drinking since 1996 until April 2000.
Ind. Exhibit D at 1; Tr. at 18, 29. The Individual has testified that his drinking since 1996 has been
moderate, although he has consumed alcoholic beverages to excess on at least one occasion. Tr. at 54, 55.
This was supported by at least one of his witnesses. Tr. at 18, 23. The Individual has been involved in an
intensive inpatient treatment program in the past. DOE Exhibit 5 at 34. He was also involved in an
aftercare program that lasted about three or four months. Id. In addition, the Individual has had two
periods of abstinence in the past. DOE Exhibit 5 at 32-33. Both the Individual and one of his exhibits
stress that his consumption of alcohol has changed radically since his last DUI in 1991. Tr. at 54, 55; Ind.
Exhibit D at 1, 2.

At the Hearing, the DOE Psychiatrist testified that as of the date of the Hearing he did not believe that the
Individual had shown adequate evidence of rehabilitation and reformation although he is no longer alcohol
dependent, however. Tr. at 65; DOE Exhibit 4 at 7. As a general matter, the DOE Psychiatrist believed
that the generally accepted minimum period of abstinence and treatment required for adequate evidence of
rehabilitation and reformation from alcohol dependence is "about a year." Id. However, the DOE
Psychiatrist stated that the previous edition of the Diagnostic and Statistic Manual had a standard of six
months. Id. In the Individual's specific case, the DOE Psychiatrist stressed that a minimum abstinence
period of a year would be required to demonstrate rehabilitation and reformation. Id. The DOE
Psychiatrist emphasized that the Individual’s previous attempt at abstinence followed by relapse indicated
the need for more than the Individual's current four month period of abstinence to establish his
rehabilitation. Tr. at 52.

On the issue of the Individual's rehabilitation from his alcohol problem, I am presented with only the view
of the DOE Psychiatrist. In the administrative process, it is the Hearing Officer who has the responsibility
for assessing whether a person with an alcohol problem has presented sufficient evidence of rehabilitation
or reformation to allay security concerns. See Personnel Security Hearing, (Case No. VSO-0106), 26 DOE
¶ 82,767 (1997), aff’d, 26 DOE ¶ 83,009 (OHA 1997). The DOE does not have a set policy on what
constitutes rehabilitation and reformation from alcohol dependence, but instead makes a case-by-case
determination based on the available evidence. See Personnel Security Hearing, (VSO-0200), 27 DOE ¶
82,770 (1998) (affirmed OSA, 1998); Personnel Security Hearing, (Case No. VSO-0154), 26 DOE ¶
82,794 (1997), aff'd, 27 DOE ¶ 83,008 (OHA 1998) (affirmed OSA, 1998). However, hearing officers
accord great deference to the expert opinions of psychiatrists and other mental health professionals
regarding rehabilitation and reformation. See e.g., Personnel Security Hearing, (Case No. VSO-0146), 26
DOE ¶ 82,788 (1997), appeal dismissed, (affirmed OSA, 1998); Personnel Security Hearing, (Case No.
VSO-0027), 25 DOE ¶ 82,764 (1995) (affirmed OSA, 1995); Personnel Security Hearing, (Case No.
VSO-0015), 25 DOE ¶ 82,760 (1995) (affirmed OSA, 1995).

2. Other Mitigating Factors

The Individual has submitted a number of documents into the record regarding his job performance. These
documents indicate that the Individual has demonstrated superior job performance and has been
commended by his superiors. See Ind. Exhibit C. The Individual has also submitted an impressive number
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of written statements attesting to the Individual's character and workplace performance. See DOE Exhibit
3. Many of these statements also assert that the Individual has not shown any signs of impairment while on
the job. See, e.g., Id. In addition, all of the Individual’s witnesses gave glowing reports of his work. The
Individual’s prior supervisor testified that he is familiar with alcoholics as both patients and co-workers.
Tr. at 31. The witness stated that he has never seen the Individual in a capacity that he would equate with
an alcoholic. Id. He stated that the Individual has never let work slide, arrives early for work, and always
asks for more tasks. Id. at 32. This witness met with the Individual each morning and during the day. Id.

C. Findings

After reviewing all of the evidence contained in the record, I find that the Individual has not presented
sufficient evidence such that I can conclude that at this point in time he is adequately rehabilitated from
his alcohol problem. His witnesses gave glowing appraisals of his work and there is convincing testimony
and evidence that his work habits at the DOE are good. Furthermore, the Individual appears to believe that
he can now drink moderately.

On the other hand, the DOE Psychiatrist, who is an expert with extensive experience in this area, is
concerned that the Individual’s prior attempts at drinking alcoholic beverages in moderation were
unsuccessful. He also testified that although this latest period of moderate drinking has been of longer
duration than previous attempts, it is troubling that an individual who has had so many problems in the
past linked to alcohol would consume any alcoholic beverages again.

By abstaining from alcohol since his receipt of the Notification Letter, I believe that the Individual has
started down a path which at some point would lead him to satisfy the concerns of the DOE. However, I
cannot find at this time that the Individual has demonstrated adequate evidence of his rehabilitation from
his alcohol problem. The Individual stopped drinking alcoholic beverages only four months prior to the
Hearing, after he received the Notification Letter. I agree with the DOE Psychiatrist that, given this
Individual’s history of relapses, he needs to abstain from consuming alcoholic beverages for a period of
one year.

Concerning the evidence indicating that the Individual has never shown any alcohol-related job
impairment, these facts are useful but do not in themselves mitigate the security concern raised by the
Individual's alcohol problem. One’s work performance does not mitigate the serious security concern that
consumption of alcohol off the job may lead a person to say or do something under the influence of
alcohol that compromises national security. See Personnel Security Hearing, (Case No. VSO-0200), 27
DOE ¶ 82,770 (1998) (affirmed OSA, 1998). Eligibility for access authorization involves a determination
concerning national security concerns which are different from standards of employee performance
evaluation. Security concerns involve an individual's judgement, reliability, and trustworthiness twenty-
four hours a day, seven days a week, not merely behavior and performance in the workplace. The concern
to the DOE is that an individual could be coerced into revealing classified matters, either while under the
influence of alcohol or because the individual has engaged in behavior that he does not want to reveal to
the DOE. The fact that the Individual has not allowed his past alcohol problem or his alcohol usage prior
to April of this year to affect his on-the-job performance does not substantially mitigate the concerns
arising from potential excessive alcohol related problems arising outside the workplace. See Personnel
Security Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 at 85,530 (1995), aff'd, 25 DOE ¶ 85,013
(OHA 1995).

Similar considerations apply to the testimony and material indicating that the individual does not drive
after drinking alcohol. Drinking and driving, or DUI arrests, are not a direct security concern. They are
indicators of a possible alcohol problem, and raise issues of judgement, reliability, and behavior under the
influence of alcohol–which are security concerns.

In sum, while I believe that the Individual's work record is exceptional and that the Individual has never
been impaired on the job, I do not find that these facts are sufficient to mitigate the security concerns

file:///cases/security/vso0200.htm
file:///security/revoked.htm
file:///security/vso0005.htm
file:///security/vso0005.htm
file:///cases/security/vsa0005.htm


Case No. VSO-0365, 28 DOE ¶ 82,764 (H.O. Fishman October 2, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0365.htm[11/29/2012 1:35:42 PM]

raised by the Individual's alcohol problem.

III. Conclusion

I find that the Individual has been in the past a user of alcohol habitually to excess. While the Individual
has used alcohol moderately for the past four years and totally abstained for the past four months, I do not
find that sufficient for me to conclude that he has been rehabilitated. Furthermore, I tend to agree with the
DOE Psychiatrist’s conclusions that with the record in this case, the individual’s consumption of alcohol
reveals a judgement problem. Finally, I do not find any other mitigating factors which resolve the security
concern raised by the Individual's alcohol problem. After reviewing all the evidence in the record, I cannot
conclude that granting the Individual’s access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. It is therefore my opinion that the
Individual’s access authorization should not be granted. 10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, DC 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Janet R. H. Fishman

Hearing Officer

Office of Hearings and Appeals

Date: October 2, 2000

(1)” Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)Although the Individual has worked at the DOE facility for a number of years, he has only recently
applied for a security clearance.

(3)The Individual has only recently had a position change. His past supervisor is the most knowledgeable
about his work habits.
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(4)There was testimony that the Individual may have been arrested for DUI on at least one other occasion.
However, it is unclear from the record and does not affect the outcome of my decision.
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Case No. VSO-0367, 28 DOE ¶ 82,817 (H.O.
Klurfeld August 24, 2001)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

August 24, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: May 23, 2000

Case Number: VSO-0367

This opinion concerns the eligibility of XXXXX XXXXX (hereinafter referred to as the individual) for
access authorization. The regulations governing an individual’s eligibility are set forth at Part 710 of Title
10 of the Code of Federal Regulations, entitled Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material. In this opinion, I will consider whether, based on
the record before me, the individual’s access authorization should be reinstated. For the reasons stated
below, I am of the opinion that the individual’s access authorization should not be reinstated.

The administrative review proceeding began with the issuance of a Notification Letter. See 10 C.F.R. §
710.21. That letter informed the individual that information in the possession of the DOE created a
substantial doubt concerning his eligibility for access authorization. In accordance with 10 C.F.R. §
710.21, the Notification Letter included a statement specifying that the derogatory information falls within
the disqualifying criteria of subsections f, k and l of 10 C.F.R. § 710.8. Criterion F covers information that
shows that an individual misrepresented or falsified significant information when completing, among other
things, a Questionnaire for Sensitive Position. In this case, the Notification Letter states that the individual
admitted in an interview that he used marijuana between 1985 and 1986 but denied using any illegal drugs,
including marijuana, within the last five years when he completed a Questionnaire for Sensitive Position in
1989. Criterion K involves the use of controlled substances such as marijuana. The Notification Letter
states that the individual failed a random drug screen and tested positive for marijuana use. Finally,
Criterion L involves any conduct that tends to show that the individual is not honest, reliable or
trustworthy. The Notification Letter states that the individual used marijuana while he held a security
clearance and despite knowing it was against his employer’s and DOE’s policies on the use of illegal
substances. The Notification Letter also stated that the individ ual was entitled to a hearing before a
Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.

The individual requested a hearing. That request was forwarded to the Office of Hearings and Appeals,
and I was appointed the Hearing Officer in this matter. I convened a hearing at the DOE field site where
the individual works. Eight witnesses testified at the hearing; DOE called three witnesses, and the
individual called four witnesses as well as testified himself. The transcript of that hearing is hereafter cited
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in this opinion as “Tr.”

DOE presented three witnesses at the hearing. The first person to testify was a personnel security
specialist. The personnel security specialist recounted for the individual the discrepancies in his accounts
of his behavior with respect to the use of marijuana. The specialist also explained why those discrepancies
are important to the DOE. The second witness for DOE introduced the paperwork documenting the
random drug test that the individual took and failed. The witness also clarified an alleged disparity
between numbers on two reports. Tr. at 32-33.

Finally, DOE called a toxicologist from the drug-testing laboratory, who testified by telephone. She
confirmed the results of the test. Tr. at 36-37. She also stated in general terms that in her opinion and
based on her knowledge of many studies, a positive result could not be caused by passive inhalation of
marijuana smoke. Tr. at 38. During cross- examination, the individual asked the toxicologist about two
studies that indicate that a positive test response could be achieved through passive inhalation. While the
toxicologist stated she was unaware of those particular studies, she noted that those studies were done in
the 1980s and used a different cut-off for determining a positive result. Tr. at 39- 40. She stated that
unlike those tests, the cut-off that is used today, and the cut-off for the test the individual failed, is set so
that passive inhalation does not affect the results. Tr. at 40.

The individual presented four witnesses and testified for himself. The witnesses can be identified as his
supervisor at work, his second line supervisor, a former supervisor, and a security specialist at his work
site. Each of the witnesses has known the individual for three to 15 years, and each spoke highly of his
abilities on the job. Tr. at 47, 54-55, 61, 64- 65. It is clear from this testimony that the individual is
thought highly of by his superiors and has excellent job performance. Tr. at 54, 61, 65. However, none had
socialized with the individual outside of the workplace. Tr. at 50-51, 55, 62, 66. While two of the
witnesses testified that they had no concerns about the individual’s honesty, two testified that they had
concerns. One of the witnesses—the site security specialist—testified that while nothing in the workplace
would call into question the individual’s honesty, the witness’ knowledge of this administrative review
proceeding would make him “watch him a little closer, strictly because he’s broken the rules.” Tr. at 58.
The other witness—the individual’s current supervisor—generally concurred in that statement, saying he
would “think about [the individual] a little bit more.” Tr. at 67.

The individual also testified in his own behalf. He stated that he has caused no harm to the interests of the
United States. He also stated that this proceeding results from “a stupid mistake on my part.” Tr. at 69.
The individual also showed remorse. Tr. at 70. He maintained at the hearing that the mistake he made was
to find himself in a room in which someone else smoked marijuana. Tr. at 70-71. When confronted with
differing statements about his marijuana usage in the past, the individual testified that those were only
“guesstimates” about his usage 10 to 15 years ago. Tr. at 73-76. And when asked whether his usage
extended over a period of five years, as he told one person, or over a period of only a year and a half, as
he told another person, the individual testified: “I don’t know. I guess it would probably be about a year
and a half period.” Tr. at 76.

In cases where the derogatory information includes evidence of a positive drug test, the individual must
provide convincing evidence resolving the security concern related to illegal drug use. Personnel Security
Hearing (Case No. VSO-0051), 25 DOE ¶ 82,784 (1995), aff'd, Personnel Security Review (Case No.
VSA-0051), 25 DOE ¶ 83,012 (1996); Personnel Security Hearing (Case No. VSO-0019), 25 DOE ¶
82,759 (1995). In addition, there must be a showing that the explanation offered by the individual is, in
fact, truthful. Personnel Security Review (Case No. VSA-0087), 25 DOE ¶ 82,208 (1996). This standard
has not been met in this case.

The individual’s testimony is not persuasive. The individual clearly was not honest when completing a
Questionnaire for Sensitive Position, and I do not believe he has been honest during this proceeding.
While I do not expect precision as to facts that occurred 15 or more years ago, his testimony at the hearing
was evasive when asked about the length of his illegal drug use. Tr. at 76. His testimony—that he tested
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positive for marijuana usage because of passive inhalation of marijuana smoke—seems implausible. The
testimony of the individual’s witnesses lends little support for the individual. None of the witnesses knows
the individual outside of the workplace. They could not testify as to whether the individual ever used
marijuana outside of the workplace during the time they have known the individual, because none of the
witnesses ever socialized with the individual. Moreover, none were present when the alleged incident
occurred, so none could corroborate the individual’s position that he tested positive for smoking marijuana
because he was seated in a room when someone else smoked marijuana. The individual has failed to
convince me that his explanation is truthful.

After the hearing, the individual submitted copies of two studies that suggest that a person can test positive
for marijuana usage after passive smoke inhalation. Those two studies were described in Cone et al.,
Passive Inhalation of Marijuana Smoke: Urinalysis and Room Air Levels of Delta-9-
Tetrahydrocannabinol, Journal of Analytical Toxicology, Vol. 11, May/June 1987, pp. 89-96, and Morland
et al., Cannabinoids in Blood and Urine after Passive Inhalation of Cannabis Smoke, Journal of Forensic
Sciences, JFSCA, Vol. 30, No. 4, Oct. 1985, pp. 997-1002. A review of those studies confirms that both of
these studies were done in the mid-1980s and used a cut-off that is different from the cut-off used in the
test that the individual was given. This confirms the testimony of the toxicologist and indicates that these
studies do not support the individual’s position that he tested positive as a result of breathing second-hand
smoke from marijuana that was being smoked in his presence.

The individual also submitted a number of negative results for random drug tests that he has taken during
the last seven years, including two before and two after the positive one. While these results may be some
evidence concerning the frequency of the individual’s illegal drug use, they do not contradict the fact that
the individual tested positive. Personnel Security Review (Case No. VSA-0273), 27 DOE ¶ 83,026 (1999),
aff’d (OSA 2000). And they certainly do not bear on the truthfulness of the explanation offered by the
individual for the positive drug test.

The DOE regulations require that I make specific findings “as to the validity of each of the allegations
contained in the notification letter . . . .” 10 C.F.R. § 710.27. In this administrative review proceeding, the
individual has not disputed the fact that he was not honest when completing the Questionnaire for
Sensitive Position in 1989. The individual has not presented a credible explanation that would resolve the
security concern raised by his positive drug test results. Finally, the use of illegal drugs while maintaining
a DOE security clearance is unusual conduct that may make the individual more vulnerable to blackmail
and coercion, since he would be worried that disclosure of the illegal drug use would lead to termination
of his security clearance and his employment. Thus, I find that the derogatory information set forth as an
appendix to the notification letter raises serious questions about the individual’s eligibility for access
authorization.

In this proceeding, the Individual has not resolved questions about his involvement with marijuana. On the
contrary, the individual’s explanation for the positive drug test is not persuasive, especially since there was
no evidence to corroborate his self-serving and unproven explanation of events that led to the positive
drug test. The individual made no attempt to contact the person he knew at the event to ask him to
corroborate the event. Tr. at 81. Under these circumstances and in view of the criteria set forth in 10
C.F.R. § 710.8, I find that I cannot conclude that restoring the individual’s access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, it is my opinion that the individual’s access authorization should not be reinstated.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's opinion within 30 calendar days of
receipt of the opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
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who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals

Date: August 24, 2001
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Case No. VSO-0369, 28 DOE ¶ 82,763 (H.O. Tao
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For full history of this case, and links to other cases, click here.

September 29, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing:May 30, 2000

Case Number: VSO-0369

This Opinion concerns the eligibility of XXXXXXX (hereinafter "the individual") to receive an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

The individual is an employee of a Department of Energy (DOE) contractor. As a condition of his
employment, the DOE required that the individual apply for a security clearance. As part of that process,
the local DOE Security office (DOE Security) conducted an investigation into the individual’s
background, which included a Personnel Security Interview (PSI) with the individual. DOE Security
determined that derogatory information existed that created questions regarding the individual’s eligibility
for access authorization.

On March 8, 2000, the DOE informed the individual of the substantial doubt concerning his eligibility for
access authorization in a letter that set forth in detail DOE Security’s concerns (hereinafter "the
Notification Letter"). In accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement
of derogatory information. Specifically, the Letter included information described in 10 C.F.R. § 710.8(h)
and (j) (hereinafter Criteria H and J). The Notification Letter also informed the individual that he was
entitled to a hearing before a Hearing Officer to resolve the substantial doubt regarding his eligibility for
access authorization.

The individual responded to the Notification Letter by requesting a hearing. Upon receiving the
individual’s request, the Director of the OHA appointed me the Hearing Officer in this matter. In
accordance with 10 C.F.R. § 710.25(f), I conducted a prehearing telephone conference with the parties and
convened the hearing. DOE Security called the following witnesses at the hearing: a security specialist and
a DOE consultant psychiatrist. The individual also testified at the hearing.

II. Statement of Derogatory Information
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As indicated above, the Notification Letter issued to the individual included a statement of derogatory
information in the possession of the DOE that created a substantial doubt as to the individual’s continued
eligibility to hold a security clearance. On the basis of that derogatory information, the Notification Letter
stated that the individual “is a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist as alcohol dependent or as suffering from alcohol abuse.” Furthermore, the
Notification Letter stated that the individual’s “alcoholism is an illness or mental condition which in the
opinion of a board-certified psychiatrist causes, or may cause, a significant defect in the judgment or
reliability” of the individual. See 10 C.F.R. § 710.8(h), (j). Specifically, the Notification Letter states that
the individual has had the following alcohol related incidents:

1. In March 1996, the state police arrested the individual and charged him with driving while
intoxicated (DWI), resisting/eluding arrest, speeding, and driving with a revoked license.

2. On August 26, 1995, the state police arrested the individual and charged him with aggravated DWI,
careless driving, and “no insurance.” The individual refused to take a blood alcohol test.

3. On September 17, 1992, the state police arrested the individual and charged him with DWI. When
the individual refused to take a blood alcohol test, his license was revoked for 90 days.

4. In 1991, while in the Navy, the individual was involved in an automobile accident after consuming
alcohol. On November 26, 1991, a Navy recommendation stated that the individual be punitively
discharged from the service because of misconduct due to alcohol abuse, rehabilitation failure and
commission of a serious offense.

5. In February 1985, the individual was arrested for DWI.
6. In April 1984, the individual was arrested for DWI.
7. In April 1983, the individual, after he had consumed alcohol, was charged with “hit and run.”

The Notification Letter states that during the individual’s April 1999 personnel security interview (PSI), he
admitted to receiving treatment for his alcohol usage on the following occasions: June 1996 to December
1996; 1990/1991 while in the Navy; and in 1985. The Notification Letter states that, despite the individual
having received this alcohol treatment, he continues to consume alcohol. Finally, the Notification Letter
states that, following an evaluation in January 2000, a DOE consultant psychiatrist found that the
individual is a user of alcohol habitually to excess without adequate evidence of rehabilitation. This
finding contributed to the DOE consultant psychiatrist’s determination that the individual meets the criteria
for “Substance Abuse, Alcohol” and that his condition causes or may cause a significant defect in
judgment or reliability.

III. Analysis

The criteria for determining eligibility for security clearances set forth at Part 710 dictate that a Hearing
Officer must undertake a careful review of all of the relevant facts and circumstances and make a
“common-sense judgment . . . after consideration of all the relevant information.” 10 C.F.R. § 710.7(a). I
must consider all information, favorable or unfavorable, that has a bearing on the question of whether
granting the individual’s security clearance would compromise national security concerns. Id. Specifically,
the regulations compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and maturity of
the individual at the time of the conduct; the voluntariness of participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
individual’s potential for being susceptible to pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. §
710.7(c). Although it is impossible to predict with absolute certainty an individual’s future behavior, as the
Hearing Officer, I am directed to make a predictive assessment. Finally, I note that it is incumbent upon
the individual to convince me that granting his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).
After careful consideration of these factors and all the evidence in the record in this proceeding, I find that
the individual has not made this showing. Thus, I must recommend that the DOE not grant the individual a
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clearance.

The individual disputed and clarified some of the facts described in the Notification Letter. He provided a
June 30, 2000 Office of Personnel Management Investigation Report indicating that he was acquitted of
the March 1996 charge of DWI while resisting/eluding arrest, speeding, and driving with a revoked
license. See Individual’s Exhibit 6. He stated that he is currently a party to a lawsuit charging false arrest
in this incident. Furthermore, the individual argued that, since September 1995, he is no longer a user of
alcohol habitually to excess. As proof of his rehabilitation or reformation from alcohol problems, the
individual stated that he completed a recovery program in 1996. The individual also clarified that, in
September 1992, following a DWI arrest, he agreed to take a blood alcohol test, but after he was told that
his blood alcohol content was over the legal limit, he then refused a second blood alcohol test. He stated
that the suspension of his driver’s license for 90 days was not due to his refusal to take the blood alcohol
test, but was an automatic result that occurred 20 days after this DWI charge.(2)

From the record in this case, there can be no doubt that the DOE Official correctly identified security
concerns under Criteria H and J. While the individual disputed a few facts in the Notification Letter, he
has acknowledged four separate incidents in which he consumed alcohol and was arrested for DWI and
one other incident where he consumed alcohol and then was involved in an auto accident. Tr. at 38-41;
Individual’s Exhibit 2. Furthermore, a DOE consultant psychiatrist diagnosed that the individual is
suffering from alcohol abuse and found that the individual’s condition causes, or may cause, a significant
defect in judgment or reliability. The security specialist explained that the use of alcohol habitually to
excess raises a security concern because it affects an individual's judgment and reliability, and could cause
that person to divulge classified information. Tr. at 77. Accordingly, I find that the individual's use of
alcohol raises important security concerns, and that the DOE office had sufficient grounds for raising these
issues pursuant to Criteria H and J.

The individual argued that there are several mitigating factors surrounding his alcohol usage. First, the
individual stated that he does not currently have a problem with alcohol. Tr. at 22. As evidence of this
contention, the individual provided his attendance log from an alcohol treatment program he completed in
1996. Individual’s Exhibit 3. The individual also stated that he has consumed only two beers in the last
eight months. Tr. at 13. He also stated that he intends to completely abstain from alcohol in the future. Tr.
at 16. Also, the individual stated that on the occasions where he used alcohol in the past, there were
significant stresses in his life that caused him to drink alcohol, and that he currently has better ways of
dealing with stress than to rely on consuming alcohol. Tr. at 38- 47. Specifically, the individual described
that he now deals with high stress by taking long walks and utilizing deep breathing. Tr. at 34.

While the individual’s testimony indicates that he is on the right track in eliminating alcohol from his life,
I find that he has not adequately demonstrated that he is reformed or rehabilitated from his past alcohol
problems.(3) Specifically, he has not provided sufficient information to support his statement that his
alcohol consumption is no longer a problem in his life nor has he adequately shown that he can avoid
alcohol abuse when faced with a stressful situation.

The individual testified that he has remained abstinent from alcohol consumption for two months and that
he has consumed only two beers in the last eight months.(4) However, in light of the individual’s history
of repeated alcohol related incidents, with some of these following his completion of alcohol treatment
programs, I do not believe that the individual has been abstinent for a long enough time period to show
that he is completely reformed or rehabilitated. To help answer the question of the individual’s ability to
remain abstinent, the DOE consultant psychiatrist reevaluated the individual at the hearing after listening
to the individual’s testimony. The DOE consultant psychiatrist testified that, although he believed the
individual is “doing better” and “essentially abstinent from alcohol,” he felt that the individual has still not
shown adequate evidence of rehabilitation or reformation. Tr. at 67. In fact, he provided an updated
diagnosis that the individual has an illness or mental condition called “substance abuse, alcohol, recurrent”
and that this condition may cause a significant defect in the individual’s judgment or reliability in the
future. Tr. at 68-69. Thus, although the individual argued that he no longer has a problem with consuming
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alcohol, the weight of the evidence in the record leads me to find that the individual is not reformed or
rehabilitated from his past alcohol related problems.

Although the individual submitted a document to show his attendance in 1996 at an alcohol treatment
facility, I do not believe that the submission of this attendance log sufficiently demonstrates that he
recently completed a qualified alcohol treatment program. In fact, the DOE consultant psychiatrist testified
that the individual needed 50 hours of a professionally led alcohol treatment program or 100 hours of
Alcoholics Anonymous treatment over one year, along with complete alcohol abstinence during this time,
to demonstrate adequate evidence of rehabilitation. Tr. at 67-68. He also testified that he did not believe
that the alcohol treatment program the individual completed in 1996 had the components of a
“professionally led alcohol treatment program.” The DOE consultant psychiatrist was of the opinion that
this program was essentially “DWI school” in that it was self-directed, did not contain a strong
educational component, did not have individual counseling, and lacked a family component. Tr. at 65-67.
Although the individual claimed that he has found new methods of dealing with the stresses in his life that
caused his past alcohol problems, there is no evidence that long walks and deep breathing sufficiently
guarantee that he will remain abstinent from alcohol when faced with a stressful situation. In fact, the
DOE consultant psychiatrist opined that the individual might revert back to his past alcohol consumption
behavior when faced with stress in his life. Tr. at 71. For these reasons, I find that the individual has not
shown that he is reformed or rehabilitated from his past alcohol problems.

The weight of the evidence in this case indicates that he individual needs continued abstinence from
alcohol and a better treatment program before all of the DOE’s security concerns can be alleviated.
Accordingly, I find that the individual has not sufficiently mitigated the security concerns raised under
Criteria H and J.

IV. Conclusion

The fact that the individual had a history of significant alcohol related problems is not in dispute. What the
individual has attempted to show is that mitigating circumstances exist to excuse his behavior and
demonstrate that the alcohol problems can be avoided in the future. I believe that the individual has not
sufficiently demonstrated that he is reformed and rehabilitated from his past alcohol abuse problems. Thus,
based on the record in this proceeding, I am unable to conclude that granting the individual access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I find that the individual’s access authorization should not be granted.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. A party must file such a request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve a copy on the other party. If
either party elects to seek review of the Opinion, that party must file a statement identifying the issues on
which it wishes the OHA Director to focus. The party must file this statement within 15 calendar days
after the party files its request for review. The party seeking review must serve a copy of its statement on
the other party, who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date: September 29, 2000

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. I will refer to such authorization variously



Case No. VSO-0369, 28 DOE ¶ 82,763 (H.O. Tao September 29, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0369.htm[11/29/2012 1:35:44 PM]

in this Opinion as access authorization or as a security clearance.

(2) The individual also stated that the DWI arrests in March 1996, August 1995, and September 1992 were
by the city police, not by the state police as described in the Notification Letter.

(3) In past cases, we have recommended that the DOE grant or restore a clearance to an individual with
past substance abuse problems when those individuals have been able to demonstrate adequate evidence of
rehabilitation or reformation. Personnel Security Hearing, Case No. VSO-0027, 25 DOE ¶ 82,764 (1995)
affirmed, (Office of Security Affairs (OSA) 1995); Personnel Security Hearing, Case No. VSO-0130, 26
DOE ¶ 82,779 (1997), reversed, 26 DOE ¶ 83,017 (1997), reversed, (OSA 1998).

(4) The individual consumed alcohol once or twice per month prior to April 1999. Individual’s Exhibit 7
and 8.

file:///cases/security/vso0027.htm
file:///security/granted.htm
file:///cases/security/vso0130.thm
file:///cases/security/vsa0130.htm
file:///security/restored.htm
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Case No. VSO-0371, 28 DOE ¶ 82,767 (H.O.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

October 11, 1000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: June 2, 2000

Case Number: VSO-0371

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an
access authorization (also called a security clearance). The individual's access authorization was suspended
under the Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." As explained below, I recommend not restoring the individual’s access authorization.

Background

The individual is employed by a contractor at a DOE facility and held an access authorization before it
was suspended. The local DOE security office issued a Notification Letter to the individual on May 5,
2000. The Notification Letter alleges under 10 CFR § 710.8(f) that the individual “has deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for Sensitive Positions (QSP), a personnel qualifications statement, a Personnel Security
Interview (PSI), written or oral statements made in response to official inquiry on a matter that is relevant
to a determination regarding eligibility for DOE access authorization....” The Notification Letter also
alleges under 10 CFR § 710.8(k) that the individual has “... possessed, used, or experimented with”
marijuana.

The Notification letter lists several instances, starting with a 1990 QSP and most recently on a 1997
Questionnaire for National Security Positions (QNSP), when the individual allegedly gave false,
misleading or incomplete statements about his marijuana use. According to the Notification Letter, the
individual’s statements on those security forms that he had not used marijuana are contradicted by his
admission in a January 13, 2000 PSI that he had used marijuana occasionally from the 1970s up until
September 1999, when he tested positive for marijuana.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. DOE transmitted the individual's hearing
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request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as Hearing
Officer in this case.

At the hearing that I convened, the DOE Counsel did not call any witnesses. The individual testified on his
own behalf, and called three other witnesses: his personal psychiatrist, and two of his supervisors at the
DOE facility. The DOE submitted 13 written exhibits.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 CFR § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity
of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CFR § 710.21(b)(6). Once DOE has presented derogatory
information affecting an individual’s eligibility for access authorization, the individual must come forward
with evidence to convince the DOE that restoring his or her access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 CFR §
710.7(a). See, e.g., Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995)
and cases cited therein. For the reasons discussed below, I am not convinced that this individual's access
authorization should be restored.

Findings of Fact

The individual admits the allegations in the Notification Letter. During the hearing, the individual
presented evidence to mitigate the security concerns in the Notification Letter, and this opinion will focus
on whether the individual met his burden of showing that restoring his access authorization is warranted
under 10 CFR Part 710. The local DOE security office did not present any live testimony at the hearing,
but chose instead to rely on written evidence (five security forms, the positive drug test, and the February
2000 PSI transcript). The testimony of the individual’s witnesses at the hearing helped provide additional
contextual information that is relevant to my consideration of the DOE’s documentary evidence. The
relevant facts are summarized below.

Although the security concerns in the Notification Letter involve the individual’s use of marijuana, he has
had more of a history of problems with alcohol. The individual was arrested for Driving While Intoxicated
(DUI) three times after being granted a clearance in 1990. Hearing Transcript (“Tr.”) at 39; DOE Exhibit
11 (1997 QNSP). In 1997, the individual was experiencing stress from the breakup of his marriage. He
was arrested for DUI (his third time in seven years), and he voluntarily sought treatment for depression
and alcohol dependence. He was hospitalized for a week and continued to receive treatment as an
outpatient. At that time, the individual also began individual therapy with his personal psychiatrist, and
began attending Alcoholics Anonymous (AA) meetings. When the individual reported his arrest and
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hospitalization to the DOE, his clearance was suspended. Id. at 40-42.

Following the suspension of his clearance in 1997, the individual continued to work on his recovery. He
attended AA meetings, and saw his personal psychiatrist at regular intervals (every two or three months).
Id. at 10. The psychiatrist testified that during those visits, he monitored the individual’s depression and
used “medications and support to lessen the chance of a relapse.” Id. at 15. The local DOE security office
also monitored the progress of the individual’s recovery efforts. In the summer of 1998, the local security
office decided to let the individual participate in DOE’s “SARPO” program. Tr. at 45. (At the same time,
the local security office apparently reinstated the individual’s clearance. See PSI Tr. (DOE Exhibit 13) at
8; Tr. at 44-45.) In this program the individual received substance abuse counseling, and he was tested
monthly for drug and alcohol use. The program normally lasts for two years, but since the individual
already had been going to AA meetings and individual therapy for about one and one-half years when he
started SARPO, he was only required to undergo testing for a year. Id. The first eleven drug tests were
negative, but on his very last drug test, which took place in September 1999, the individual tested positive
for marijuana. See DOE Exhibit 12 (drug test report). When the local DOE security office learned of the
positive drug test, it again suspended the individual’s clearance. See DOE Exhibit 1 (December 14, 1999
letter to the individual).

In the PSI held in February 2000, the individual admitted that he had used marijuana “once or twice a
year” since the 1970s. PSI Tr. at 12. The individual maintained that he had not drunk any alcohol since
April 1997, but he admitted that he had smoked marijuana a few times since his April 1997 DUI arrest, the
last time being shortly before the positive drug test. According to the individual, he smoked the marijuana
in September 1999 to help himself cope with stress from his family problems without resorting to alcohol.
Id. at 14. The individual told the interviewer that he had not smoked any marijuana since September 1999,
and that he did not intend to use marijuana or alcohol again. Id. at 20.

Mitigating Evidence Presented by the Individual

At the hearing, the individual presented evidence to show that his occasional marijuana use, which formed
the basis for the security concerns in the Notification Letter, was related to the depression and the
alcoholism for which he was being treated at the time of the positive drug test. The individual testified that
as of the hearing date, he had abstained from the use of marijuana for approximately one year, and that he
intended never to use it again. His psychiatrist described the individual’s treatment in a positive light, and
gave the individual a good prognosis for remaining drug- and alcohol-free in the future.

1. The Individual’s Psychiatrist

The individual has seen his psychiatrist six times since the positive drug test in September 1999. During
those visits the psychiatrist updates the individual’s clinical status, “how he’s feeling,” and “the status of
his recovery from his chemical dependency.” Tr. at 12. When asked whether the individual “has been
faithful in attempting to address the problems that he encounters in everyday life,” his psychiatrist praised
the individual as “one of the more consistent and motivated people I have treated with alcoholism and
depression.” Id. at 14-15. He opined that the individual was “in remission” from all three related
conditions of “major depressive disorder, alcoholism and cannabis use.” Id. at 15; 21. The individual’s
psychiatrist reported seeing no evidence that the individual had turned to drugs or alcohol to cope with
stress at any time during the year after the positive drug test. Id. at 16.

However, on cross examination, the psychiatrist testified that his treatment of the individual focused on
depression and alcohol, and he could not immediately recall whether the issue of marijuana use ever came
up. After checking his notes, the psychiatrist found that the individual had mentioned marijuana once in
relation to the problems he was having with his clearance, and that was in February 2000. The psychiatrist
was certain, however, that marijuana use was discussed in the individual’s chemical dependency group
therapy. Id. at 17-18. While the psychiatrist believed that the individual had not used any marijuana in the
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last year, he did not perform any testing to verify whether the individual was using drugs. Id. at 19.
Instead, his opinion was based on his observations of the individual during their visits: “He was clear eyed.
He was articulate. He had no slurred speech. He was not stumbling.” Id. at 20.

The individual’s psychiatrist declined my invitation to use the past tense “rehabilitated” to describe the
individual because he believed that the “concept of recovery, it’s a day at a time. It’s an ongoing process.”
He agreed with the notion that “a year is a good . . . prognostic benchmark of recovery or successful
abstinence,” and stated that the individual “has participated in every aspect of his recovery and that plus
the fact that he has not used [drugs] is a positive sign.” Id. at 22. The psychiatrist was optimistic about the
individual’s recovery, noting that he

has been more involved. He has been more compliant with treatment. In other words, I would
put him very much near the top of people I have treated with chemical dependency and
depression over the years. So I think that speaks well for his prognosis. I think he’s a person
who can learn from experience.

Id. at 23. When asked whether the individual was likely to use drugs in the future, the psychiatrist opined
that “his prospects of continued sobriety are very good,” and that “he’s more likely than not to avoid
substance abuse,” based on a year of abstinence, and the individual’s level of involvement in his
treatment. Id. at 20.

2. The Individual

At the hearing, the individual affirmed his admission in the February 2000 PSI that he had used marijuana
off and on for several years. He described what he did after the positive drug test:

I talked to [my psychiatrist] more in the context of the marijuana and what was going on in
my life, and I talked to my sponsor – my AA sponsor – which it kind of all goes in together,
you know, and I told them. I just – I’m not perfect. And my mental state, you know, the stress
and all the family things, and it gets to tugging. And I used it as a release, you know . . . when
it [the stress] gets to the limit . . . .

Id. at 47. The individual maintained he had not used marijuana since September 1999, but stated that he
had not been tested since that month, unless a drug test was done on his annual physical and he was not
told about it. Id. at 48. Ultimately, the individual conceded, we have to rely on his word that he has not
used any marijuana since September 1999. Id. The individual expressed his belief that his main addiction
problem was with alcohol, that he never considered that he had a problem with marijuana, but that through
AA and his treatments, he came to the understanding that the two drugs were tied together. Id. at 49.
However, the individual never indicated how often he attended AA meetings. The individual described the
new coping mechanisms he learned to avoid another relapse, and repeated his assertion that he would
never go back to using marijuana again. Id. at 50.

On cross examination by the DOE Counsel, the individual admitted that he had used marijuana “once or
twice a year” from the mid-1970s until September 1999, and conceded that he had failed to disclose his
drug use on the DOE security forms that he completed from 1990 through 1997. Tr. at 54-64; see also
DOE Exhibits 7 through 11.

At the conclusion of the hearing, the individual repeated his resolve not to use marijuana or alcohol again:
“I work at it real hard. I’m definitely not perfect, and I try like hell to keep all my stress down. And I’m
going to say no.” He admitted he had weaknesses, and that he had “screwed up,” but insisted that “it’s
kind of helped me in my treatment, because getting well is being truthful.” Id. at 67-68.

3. The Individual’s Supervisors
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The individual also presented the testimony of two supervisors from the DOE contractor where he works.
They both stated that the individual was a conscientious and reliable worker who showed no signs of drug
or alcohol use on the job. One of these witnesses also confirmed that the individual’s employer did not do
random drug tests. Id. at 38.

Analysis

For the reasons explained below, I do not agree with the individual that he has presented information
sufficient to resolve the concerns about current marijuana use (Criterion K), and submission of false
information on security forms about his past marijuana use (Criterion F). Thus, I must recommend against
restoring the individual’s clearance.

1. Marijuana Concerns under Criterion K

It is clear that both the individual and his psychiatrist thought marijuana use was secondary to the
individual’s main problems, depression and alcoholism. The individual only mentioned marijuana once to
his psychiatrist, and that was in the context of problems with his security clearance in February 2000. The
individual’s psychiatrist focused his treatment on depression and alcoholism, which he considered the
individual’s principal ailments. The individual explained that he used marijuana to avoid drinking alcohol,
which he viewed as a much more serious threat, in view of his history of alcohol-related problems. Based
on the individual’s explanation of how and why he smoked marijuana, his resort to the drug to “take the
edge off” (in the words of the DOE security interviewer) when he was feeling stress was more in the
nature of self-medication than recreational drug use. Although marijuana may have helped this individual
avoid drinking alcohol, his using an illegal drug as a palliative is no less problematic from a security
standpoint. These circumstances lead me to conclude that the local DOE security office was justified in
raising a concern under Criterion K about the individual’s marijuana use.

Illegal drug use raises a security concern because it may reflect an inability to safeguard classified
information and special nuclear material. Involvement with illegal drugs exhibits a disregard for laws
prohibiting their use. Such disregard for the law raises concerns that the individual may similarly disregard
other laws, including those which protect classified information and special nuclear materials. See
Personnel Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 at 85,602 (1997), citing Case No.
VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995). Moreover, the use of illegal drugs (and the disregard for
law and authority that it suggests) indicates a serious lapse in judgment. Involvement with illegal drugs
may also render the user susceptible to blackmail or coercion. The concerns raised by an individual’s
illegal drug use are heightened when the drug use occurs while the individual holds a DOE security
clearance, since avoiding illegal drug use is a requirement of both the DOE's safety and security
regulations.

The question remains whether the individual has shown sufficient evidence of reformation or rehabilitation
in the year since the positive drug test to resolve the concern about his marijuana use. See 10 CFR §
710.7(c). The individual maintains that he has not used any marijuana in the year since his positive drug
test, and his psychiatrist reports seeing no evidence of subsequent drug use whenever he saw his patient
during that period. The individual’s case would certainly be stronger if he had been subject to drug testing
during the last year, and could show a series of negative tests. In the end, I have only the individual’s
word on which to rely, with the sole corroborating evidence being the testimony of his psychiatrist. The
psychiatrist’s testimony is entitled to some weight as it is based on direct observations of an individual
with whom he has had a long therapeutic relationship, his professional judgment of the individual’s
compliance with his treatment, and his commitment to recovery.

Until the positive drug test in September 1999, the individual was obviously in denial when it came to the
dangers–legal as well as medical–of his marijuana use. After that test, the individual claims he began to
see his marijuana use as part of the alcohol problem he was striving to overcome. The timing of the
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positive drug test is particularly troubling. The fact that the individual succumbed to marijuana during the
very last month of a year-long period when he knew he was being tested monthly for drug and alcohol use
shows that he has trouble coping with stress without relapsing into substance abuse.

After weighing and balancing all the evidence in the record, I find the individual has not proved that he
has reformed his behavior or achieved a sufficient level of rehabilitation to resolve the marijuana concern.
In this case, it is significant that the individual’s marijuana use was not recreational, but related to an
underlying psychiatric condition of depression and substance abuse (with the main substance of concern
being alcohol). See Personnel Security Hearing, Case No. VSO-0321, 27 DOE ¶ 82,842, reversed (OHA
June 29, 2000), affirmed (OSA September 7, 2000) (hearing officer may consider whether marijuana use
results from an ongoing medical or psychiatric condition). As a result, the individual’s marijuana use,
while sporadic, appears to have been part of a long-standing pattern, compulsive in nature, and difficult to
control. The positive drug test, coming when it did at the end of a year of monthly testing in a DOE-
sponsored rehabilitation program, and two years of AA and individual psychotherapy, was a serious
relapse which shows that this individual was out of control at the time. By allowing the individual to
participate in the SARPO program, the local DOE security office gave him a second chance. The
individual was not being honest with himself when he resorted to marijuana as a substitute for alcohol. My
impression is that the individual was so focused on his alcohol problem that he still has not admitted that
using an illegal drug like marijuana is a serious concern in the security context. The evidence that the
individual has remained drug-free during the past year is shaky, resting only on the word of the individual
and the opinion of his psychiatrist. While the individual’s own testimony provides some evidence
regarding his marijuana use, it is inherently suspect because it is in the individual’s interest to minimize
that use. The psychiatrist had a limited opportunity to observe the individual during the past year, seeing
him only during six office visits. The individual has an admitted history of using marijuana to cheat on his
alcohol rehabilitation. There has been no drug testing to verify the individual’s claim that he has abstained
from using marijuana during the past year. The individual has obviously made a serious effort to
rehabilitate himself, and he is to be commended for trying. But the positive drug test at the end of the
SARPO program was his third strike, and he has not dispelled the doubts raised by his past behavior. For
these reasons I find that he has failed to resolve the marijuana concern under Criterion K.

2. Falsification Concerns under Criterion F

The individual admitted that he failed to disclose his marijuana use on his security forms, but he offered
virtually nothing to mitigate the falsification concerns in the Notification Letter. It appears to me that this
is part of the individual’s overall pattern of denial that his marijuana use was a problem from a medical,
legal and security perspective. The DOE security program is based on trust, and once an individual has
breached that trust, a serious question arises as to whether that individual can be trusted to comply with
the security regulations. Personnel Security Hearing (Case No. VSO- 0013), 25 DOE ¶ 82,752 at 85,515
(1995), affirmed (OSA, May 22, 1995). At this point in time, I am not convinced that this individual
appreciates the gravity of his having submitted false information about his marijuana use on five separate
DOE security forms over a seven-year period. I therefore find that he has failed to resolve the falsification
concern under Criterion F.

Gauging the individual’s conduct under the factors set forth in 10 CFR § 710.7(c), I find his marijuana use
was part of a pattern of self-medication and denial related to depression and alcohol abuse that he had still
not broken at the time of the positive drug test. In addition, I find that his participation was knowledgeable
and voluntary, and the conduct took place when he was a mature adult. It is laudable that the individual
has attempted to reform his behavior through abstinence, medical treatment, and participation in group
therapy. However, I am not convinced the steps this individual has taken have resulted in his reformation
and rehabilitation, and I cannot say with a reasonable degree of confidence that the conduct is unlikely to
recur in the future.

Conclusion
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Based on the entire record in this proceeding, I find that the individual has not resolved the security
concerns raised under 10 CFR § 710.8(k), and under 10 CFR § 710.8(f). I conclude that the individual has
not mitigated the concern that he used marijuana because the evidence indicates that his last use occurred
approximately one year ago and that the individual has not convinced me that he is rehabilitated. I also
find that he has not mitigated the concerns that he gave false or misleading information to DOE security
that was relevant to his eligibility for access authorization.

For the reasons explained in this Opinion, I find that the individual has failed to show that restoring his
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I recommend that the individual's access authorization not be
restored.

The regulations set forth at 10 CFR § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 CFR § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals

Date: October 11, 2000
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November 9, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing:June 15, 2000

Case Number: VSO-0374

This Opinion concerns the eligibility of XXXXXXXXX (hereinafter "the individual") to receive an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

The individual is an employee of a Department of Energy (DOE) contractor. As a condition of his
employment, the DOE required that the individual apply for a security clearance. (2) As part of that
process, the local DOE Security office (DOE Security) conducted an investigation into the individual’s
background, which included a Personnel Security Interview (PSI) with the individual. DOE Security
determined that derogatory information existed that created questions regarding the individual’s eligibility
for access authorization.

On May 9, 2000, the DOE informed the individual of the substantial doubt it had concerning his eligibility
for access authorization in a letter that set forth in detail DOE Security’s concerns

(hereinafter "the Notification Letter"). In accordance with 10 C.F.R. § 710.21, the Notification Letter
included a statement of derogatory information. Specifically, the Letter included information described in
10 C.F.R. § 710.8(f), (h), (j), (k) and (l) (hereinafter Criteria F, H, J, K and L). The Notification Letter also
informed the individual that he was entitled to a hearing before a Hearing Officer to resolve the substantial
doubt regarding his eligibility for access authorization.

The individual responded to the Notification Letter by requesting a hearing. Upon receiving the
individual’s request, the Director of the Office of Hearings and Appeals appointed me the Hearing Officer
in this matter. In accordance with 10 C.F.R. § 710.25(f), I conducted a prehearing telephone conference
with the parties and convened the hearing. DOE Security called a security specialist and a DOE
consultant-psychiatrist as witnesses at the hearing. The individual also testified at the hearing.
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II. Statement of Derogatory Information

As indicated above, the Notification Letter issued to the individual included a statement of derogatory
information in the possession of the DOE that created a substantial doubt as to the individual’s continued
eligibility to hold a security clearance. On the basis of that derogatory information, the Notification Letter
stated that the individual (1) “deliberately misrepresented, falsified, or omitted significant information . . .
in response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization;” (2) “is a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist as alcohol dependent or as suffering from alcohol abuse” and that the individual’s
“alcoholism is an illness or mental condition which in the opinion of a board-certified psychiatrist causes,
or may cause, a significant defect in the judgment or reliability” of the individual; (3) “has trafficked in,
sold, transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule of
Controlled Substances;” and (4) “is not honest, reliable, or trustworthy; or . . . may be subject to pressure,
coercion, exploitation or duress which may cause him to act contrary to the best interests of the national
security.” See 10 C.F.R. § 710.8(f), (h), (j), (k), (l). Specifically, the Notification Letter described the
following alcohol- and drug-related incidents:

1. During PSIs in 1983, 1986, and 1998, an investigator interview in 1999, a psychiatric evaluation in
2000, and on a Questionnaire for Sensitive Positions (QSP) dated in 1999, the individual provided
many inconsistent answers concerning his usage and frequency of usage of cocaine, marijuana,
hashish, heroin, amphetamines and hallucinogens.

2. A DOE consultant-psychiatrist evaluated the individual in March 2000 and determined that the
individual is a user of alcohol habitually to excess and has suffered from alcohol and cocaine
dependence, and that he has experimented with other illegal drugs. The DOE consultant-psychiatrist
also found that there is not adequate evidence of rehabilitation and reformation regarding the
individual’s past drug and alcohol usage.

3. The individual signed a drug certification in 1983, whereby he certified that he would not be
involved with illegal drugs while employed with a DOE security clearance. However, during the
individual’s 2000 psychiatric evaluation, he told the DOE consultant-psychiatrist that he started
using cocaine in 1994. Furthermore, the individual told an investigator that he began using powder
cocaine in November 1993. Since the individual held a security clearance through December 1,
1994, the Notification Letter stated that the individual violated his drug certification.

III. Analysis

The criteria for determining eligibility for security clearances set forth at Part 710 dictate that a Hearing
Officer must undertake a careful review of all of the relevant facts and circumstances and make a
“common-sense judgment . . . after consideration of all the relevant information.” 10 C.F.R. § 710.7(a). I
must consider all information, favorable or unfavorable, that has a bearing on the question of whether
granting the individual’s security clearance would compromise national security concerns. Id. Specifically,
the regulations require me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and maturity of
the individual at the time of the conduct; the voluntariness of participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
individual’s potential for being susceptible to pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. §
710.7(c). Although it is impossible to predict with absolute certainty an individual’s future behavior, as the
Hearing Officer, I am directed to make a predictive assessment. Finally, I note that once the DOE has
“established the validity and significance of one or more” items of derogatory information, it is incumbent
upon the individual to convince me that granting his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §§
710.7(a), 710.9(a). After careful consideration of these factors and all the evidence in the record in this
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proceeding, I recommend that the DOE not grant the individual a clearance.

The individual does not dispute any of the central facts described in the Notification Letter. He does,
however, contend that the inconsistent dates and times he provided in answers to the questions regarding
his drug and alcohol usage, and cited in the Notification Letter, were approximations or unintentional
misstatements. Tr. at 40, 52-56; Individual’s Response to the Notification Letter. Thus, the individual
contends that he has “been completely open” in his responses to questions during the investigative process.
Individual’s Response to the Notification Letter. The individual also argued that, since January 1998, he
has not had any additional drug usage relapses. Tr. at 37. He also informed the DOE consultant-
psychiatrist that he last drank alcohol in January 2000. Tr. at 16-17.

From the record in this case, there can be no doubt that the DOE Official correctly identified security
concerns under Criteria F, H, J, K and L. The individual acknowledged his past drug and alcohol problems
and admitted that, at different times, he provided discrepant answers concerning his past usage. Tr. at 25-
40, 51. Furthermore, a DOE consultant-psychiatrist diagnosed that the individual suffered from alcohol
and cocaine dependence and found that the individual was not rehabilitated from either problem. See DOE
Exhibit B; Tr. at 11-13. The security specialist explained that the use of alcohol habitually to excess
without adequate evidence of rehabilitation raises a security concern because it affects an individual's
judgment and reliability, and could cause that person to divulge classified information. Tr. at 65. Similarly,
the security specialist stated an individual’s illegal drug usage is a security concern in that the individual is
willingly violating state and federal laws. Tr. at 66. Finally, based on the dates the individual provided to
an investigator and to the DOE consultant-psychiatrist concerning the time of his cocaine usage, it
appeared that the individual had violated his drug certification. See DOE Exhibits B and J. Accordingly, I
find that the individual's statements surrounding his use of alcohol and cocaine and his past problems with
these addictions raise important security concerns, and that the DOE office had sufficient grounds for
bringing forth these issues pursuant to Criteria F, H, J, K and L.

While the individual’s testimony indicates that he has made great progress in his life in eliminating
alcohol and drugs from his life, I find that he has not demonstrated that he is reformed or rehabilitated
from his past alcohol and drug problems.(3) At the hearing, the DOE consultant- psychiatrist updated his
diagnosis when he stated that he believed the individual has “come a long way” and is in remission from
his alcohol and drug usage, but that the individual was not yet rehabilitated. Tr. at 59-60. The individual
does not dispute this finding and he does not refute the DOE consultant-psychiatrist’s assessment that he
needs a longer period of abstinence and the completion of a professional recovery program to achieve
rehabilitation. (4) See Personnel Security Hearing, Case No. VSO-0369, 27 DOE ¶ 82,763 (2000) (DOE
consultant-psychiatrist testified that in order for an individual to show rehabilitation he needed a period of
abstinence of at least one year and the completion of a “professionally led alcohol treatment program”).
Accordingly, I find that the individual has not provided evidence to mitigate DOE security’s concerns
regarding his past alcohol and drug usage under Criteria H, J and K.

The individual contends that he is honest and trustworthy and that he has never used drugs while holding a
security clearance. Tr. at 56, 69-73. (5) However, the failure of the individual to provide consistent
answers when he swore to or signed statements attesting to their truthfulness is a serious matter. The
integrity of the security process relies on applicants providing accurate information to the security
investigators. Thus, every applicant for a security clearance is required to respond truthfully and to the best
of their knowledge to the specific questions an investigator or questionnaire poses. In this case, the
individual provided numerous inconsistent responses in three PSIs, a psychiatric evaluation, and a QSP,
and in response to a security investigator’s questions concerning which drugs he used and when. Even
though the individual contends that all of these inconsistencies were due to his approximations or
unintentional misstatements, I find that this type of repeated carelessness in responding to important
questions significantly damages the individual’s credibility. If the individual had been inconsistent in only
a couple of his responses, I might have found the individual’s explanation more convincing. However, in
this case, the individual misled DOE Security far too many times to give him the benefit of the doubt
regarding his intentions. Accordingly, I find that the individual has not sufficiently mitigated the DOE’s
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concerns under Criteria F and L.

IV. Conclusion

The fact that the individual is not rehabilitated from a history of alcohol and drug related problems is not
in dispute. However, the individual contends that, despite DOE Security’s concerns over inconsistent
statements he made about his drug usage, he is honest and trustworthy. I believe that the individual has not
sufficiently demonstrated that he has the requisite reliability to hold an access authorization. Thus, based
on the record in this proceeding, I am unable to conclude that granting the individual access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, I find that the individual’s access authorization should not be granted.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. A party must file such a request with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and serve a copy on the other party. If
either party elects to seek review of the Opinion, that party must file a statement identifying the issues on
which it wishes the OHA Director to focus. The party must file this statement within 15 calendar days
after the party files its request for review. The party seeking review must serve a copy of its statement on
the other party, who may file a response within 20 days

of receipt of the statement. 10 C.F.R. § 710.28(b).

Leonard M. Tao

Hearing Officer

Office of Hearings and Appeals

Date: November 9, 2000

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. I will refer to such authorization variously
in this Opinion as access authorization or as a security clearance.

(2)The individual previously held a security clearance while employed in another position.

(3) In past cases, we have recommended that the DOE grant or restore a clearance to an individual with
past substance abuse problems when he or she has been able to demonstrate adequate evidence of
rehabilitation or reformation. Personnel Security Hearing, Case No. VSO-0027, 25 DOE ¶ 82,764 (1995)
affirmed, (Office of Security Affairs (OSA) 1995); Personnel Security Hearing, Case No. VSO-0130, 26
DOE ¶ 82,779 (1997), reversed, 26 DOE ¶ 83,017 (1997), reversed, (OSA 1998).

(4)The DOE consultant-psychiatrist testified that he would “feel a lot more strongly” that the individual
could maintain remission if the individual had provided documentation demonstrating the successful
completion of a professional treatment program that lasted at least one year and that included regular urine
tests. He further cited the DOE’s employee assistance program as an example of such a program. Tr. at
46-47, 59-60. At the time of the hearing, the individual had not entered into this type of professional
recovery program since experiencing his last relapse.

(5)My observations of the individual’s demeanor during his testimony lead me to believe that he is
generally an honest and truthful man.
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November 13, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: June 21, 2000

Case Number: VSO-0375

This Opinion considers the continued eligibility of xxxxt xxxxx xxxxxx (hereinafter referred to as "the
individual") to hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." As explained below, the Department of Energy (DOE) suspended the individual’s
access authorization based on information concerning his use of alcohol. For the reasons detailed below, it
is my opinion that the individual's access authorization should not be restored.

I. PROCEDURAL BACKGROUND

On May 1, 2000, DOE issued a Notification Letter to the individual that suspended his “Q” access
authorization on the grounds that derogatory information created a substantial doubt concerning his
continued eligibility for access authorization under 10 C.F.R. § 710.8 (j) (Criterion J).(1) In this
Notification Letter, DOE indicated that a DOE consultant psychiatrist (DOE psychiatrist) had determined
that the individual had met the Diagnostic and Statistical Manual of Mental Disorders Fourth Edition
(DSM-IV) criteria for Alcohol Dependence in early full remission, and that the individual had violated the
terms of DOE’s Employee Assistance Program Referral Option (DOE EAPRO Program) because he was
arrested for Driving Under the Influence (DUI) while participating in that Program.(2)

On June 21, 2000, the individual responded in writing to the statements contained in the Notification
Letter and requested a hearing.(3) On September 13, 2000, a hearing was held before the undersigned
Hearing Officer. At the hearing, DOE presented the testimony of a DOE security specialist and the DOE
psychiatrist. The individual testified on his own behalf, and also presented the testimony of a psychologist
employed by the Contractor’s Employee Assistance Program (Contractor’s EAP Program) and a substance
abuse counselor.

II. FINDINGS OF FACT
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The individual is well-educated, and has two adult children. He has held a responsible position with a
DOE contractor for almost twenty years and has a good work record. Individual’s Exhibit 1. The
individual acknowledges that he has had a long history of problems with alcohol. It is uncontested that the
individual has been involved in at least 16 alcohol-related incidents or arrests since 1966 and has
participated in several alcohol treatment programs. It is also uncontested that the individual abstained from
alcohol use from 1985 until 1996. Stipulation of the Parties (Stipulation). (4)

In November of 1998, the individual was arrested for Driving While Intoxicated (DWI). As a result of this
arrest, the individual was evaluated by the Contractor’s EAP Program. Individual’s Exhibit 1. After this
evaluation, the individual signed a “recovery agreement,” and was referred to a drug treatment program.
The Contractor’s EAP program monitored the individual’s progress in the alcohol treatment program and
also provided counseling. Transcript of September 13, 2000 Hearing (Transcript) at 28-48.

While the individual was participating in the Contractor’s EAP Program, DOE was investigating the
circumstances surrounding the individual’s arrest for DWI in November of 1998 to determine whether it
was appropriate for the individual to retain his access authorization. DOE Exhibits Tab 1 and 6;
Individual’s Exhibit 1. In September 1999, as part of this investigation, the individual was evaluated by a
DOE psychiatrist to determine the nature and extent of his problems with alcohol. Based on his evaluation
of the individual, the DOE psychiatrist found that the individual met the DSM-IV criteria for Alcohol
Dependence, in early full remission. The DOE Psychiatrist also concluded that the individual was not
rehabilitated and that he needed a two year period of abstinence and drug treatment in order to
demonstrate rehabilitation. The DOE psychiatrist also determined that the individual was eligible to
participate in the DOE EAPRO Program. DOE Exhibit Tab 3.

After the DOE psychiatrist issued his report, the individual began to participate in the DOE EAPRO
Program. On February 20, 2000, the individual was arrested for Driving Under the Influence (DUI). As a
result of this arrest, the individual was terminated from the DOE EAPRO Program. Stipulation.

After his relapse, the individual continued to participate and receive support from in the Contractor’s EAP
Program. Amongst other things, the individual was referred to a different alcohol treatment program. In
this program, the individual receives weekly counseling and also attends a weekly aftercare group.
According to a substance abuse counselor associated with this program, the individual needs to be in
recovery for two years before he can be considered to be rehabilitated. Transcript at 85-86. The substance
abuse counselor also indicated that he believes that the individual is an exceptional person and that his
prognosis is excellent. Individual’s Exhibit 1; Transcript at 91. DOE and the individual have stipulated that
the individual is committed to sobriety and plans to continue his abstention from alcohol use. Stipulation.

III. ANALYSIS

A. The Legal Standard

An administrative review proceeding under Part 710 is designed to protect the national security. It is not a
criminal proceeding, which has procedures that are designed to protect an individual from unjust
imprisonment. DOE does not have to prove "beyond a reasonable doubt" that an individual has committed
a crime or engaged in other inappropriate behavior to justify the revocation of his security clearance.
Rather, there is a presumption against granting or restoring a security clearance. See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988).

Under Part 710, DOE may suspend an individual’s access authorization "where [derogatory] information is
received which raises a question concerning the continued eligibility of an individual for DOE access
authorization." 10 C.F.R. §710.10(a). After a question concerning an individual’s eligibility for an access
authorization has been raised, the burden shifts to the individual who must support his eligibility for access
authorization. See 10 C.F.R. §710.21(b)(6). He must come forward with convincing factual evidence that
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"the grant or restoration of access authorization to the individual would not endanger the common defense
and security and would be clearly consistent with the national interest." See 10 C.F.R. § 710.27(a).

The individual may also meet this burden by showing the existence of circumstances that would mitigate
the security concerns caused by his conduct. Section 710.7(c) contains a list of mitigating factors that a
Hearing Officer is required to consider in reaching a decision concerning an individual’s eligibility for
access authorization. These factors include "the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; [and]
the likelihood of continuation or recurrence."

It is uncontested that the individual has a serious problem with alcohol. It is also uncontested that the
individual needs to be abstinent and in a recovery program for two years in order to provide adequate
evidence of rehabilitation. As the individual is not yet rehabilitated, I must find that the individual has not
met his burden of proving that the restoration of his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest." See 10 C.F.R. § 710.27(a)
Accordingly, I must recommend that the individual’s access authorization not be restored. See, e.g.
Personnel Security Hearing, Case No. VSO-0308, 27 DOE ¶82,840 (2000).

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues. All submissions must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, SW, Washington, D.C. 20585-0107. In addition, a party must send a copy of
each of its submissions to the other party.

Linda Lazarus

Hearing Officer

Office of Hearings and Appeals

Date: November 13, 2000

(1)Section 710.8 sets forth the principal types of derogatory information that create questions as to an
individual’s eligibility for access authorization. Criterion J involves information that an individual has
been a "user of alcohol habitually to excess," or has been diagnosed as "alcohol dependent or as suffering
from alcohol abuse."

(2)In the Notification Letter, DOE also indicated that the individual had been involved in twenty-two
alcohol-related incidents and arrests between 1966 and 2000 and participated in four drug treatment
programs between 1980 and 1999.

(3)Although the individual admitted to the truth of most of the statements contained in the Notification
Letter, the individual denied six of the twenty-two alcohol-related incidents and arrests. DOE later
admitted that the Notification Letter contained several mistakes.

(4)I find that DOE and the individual have stipulated to all of the facts that are necessary to reach a
decision in this matter. I need not resolve the few remaining contested issues because, based on the
individual’s admissions, there is sufficient evidence to recommend that the individual’s access
authorization not be restored.
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December 4, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:June 30, 2000

Case Number:VSO-0377

This Opinion concerns the eligibility of XXXXXXXXXX (the Individual) to continue to hold an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.(1) The Individual’s
access authorization was suspended by the Manager of a Department of Energy (DOE) Operations Office
pursuant to the provisions of Part 710. Based on the record before me, I am of the opinion that the
Individual’s access authorization should not be restored.

I. Background

The Individual is an employee of a contractor at a DOE facility. Pursuant to a reinvestigation, the Local
Security Office discovered potentially derogatory information that created substantial doubt regarding his
eligibility for continued access authorization. The Local Security Office subsequently conducted a
Personnel Security Interview with the Individual on October 22, 1999. See DOE Exhibit 6. Since the DOE
was unable to resolve the security concerns in a manner favorable to the Individual, the Local Security
Office suspended the Individual’s access authorization and obtained authority from the Director of the
Office of Safeguards and Security to initiate an administrative review proceeding.

A. Procedural History

After the Manager of a DOE Local Security Office has denied the granting of an individual’s access
authorization and has obtained the authority to conduct an administrative review proceeding, an individual
is notified of the basis for the suspension. The individual is provided “the option to have the substantial
doubt regarding eligibility for access authorization resolved in one of two ways: (i) By the Manager,
without a hearing, on the basis of the existing information in the case; (ii) By personal appearance before a
Hearing Officer (a 'hearing').” 10 C.F.R. §§ 710.21(a), (b)(3)(i), (ii). If a hearing is requested, the
individual [has] the right "to appear personally before a Hearing Officer; to present evidence in his own
behalf, through witnesses, or by documents, or both; and . . . to be present during the entire hearing.” 10
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C.F.R. § 710.21(b)(7).

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
Individual. See May 8, 2000 Letter from Director, Personnel Security Division, DOE Local Security
Office, to Individual (Notification Letter); 10 C.F.R. § 710.21. That letter informed the Individual that
information in the possession of the DOE created a substantial doubt concerning his eligibility for access
authorization. The Notification Letter included a statement of that derogatory information and informed
the Individual that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial
doubt regarding his eligibility for access authorization. The Individual requested a hearing, and the DOE
forwarded the Individual’s request to the Office of Hearings and Appeals (OHA). The Director of OHA
appointed me as the Hearing Officer in this matter. A telephone conference and Hearing were
subsequently held pursuant to 10 C.F.R. § 710.25(f) and (g). At the Hearing, the DOE Counsel presented
two witnesses, the Personnel Security Specialist and the Individual’s second level supervisor. The
Individual testified on his own behalf. His accountant, who was there to represent the Individual, also
testified on his behalf.

B. The Basis for the DOE’s Security Concern

During a Personnel Security Interview made pursuant to a reinvestigation, the Individual indicated to the
Personnel Security Specialist that he owed taxes to both the IRS and the state of his residence. However,
the Individual also stated that he always filed his tax returns. When the Personnel Security Specialist
requested, with the Individual’s permission, his records from both the IRS and state, he ascertained that
despite the Individual’s assurance to the contrary, the Individual had not filed tax returns for a number of
years. At the Hearing, the Individual contended that his tax debt began when the records he filed with the
IRS and state did not agree with the records his employer at the time filed with both agencies. Further, he
asserted that the employer’s records were inaccurate. Being only eighteen years old at the time when this
situation arose, rather than attempting to correct the situation, he let the debt mount. Finally, it became so
large that he could not face it and he failed to file his tax returns for a number of years. He claimed that
his misstatement to the Personnel Security Specialist resulted because the question came at the end of the
Personnel Security Interview, and he was tired and wanted to finish.

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of paragraphs (f) and (l) of 10 C.F.R. § 710.8 (Criteria F and L). See Enclosure 1 to Notification Letter.
Specifically, the Notification Letter states that the DOE possesses information indicating that the
Individual has “deliberately misrepresented, falsified, or omitted significant information from a personnel
security interview.” Id. at 1; see 10 C.F.R. § 710.8 (f). It is the DOE’s contention that the Individual lied
during his Personnel Security Interview when he indicated that he always filed tax returns. In addition, the
Notification Letter states that the DOE possesses information indicating that the Individual has “engaged
in any unusual conduct or is subject to any circumstances which tend to show that the individual is not
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security.” Id.; see 10 C.F.R. § 710.8 (l). Such conduct includes owing taxes to both
the Internal Revenue Service (IRS) and his state of residence. Also included is his failure to file tax returns
for certain years with both the IRS and the state. The Individual admits that he owes money to both the
IRS and the state and that he misrepresented a fact in his Personnel Security Interview, but he does not
believe he is a security risk.

C. The Standard for Review

“The decision as to access authorization is a comprehensive, common-sense judgement, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). In considering the question of the Individual's eligibility for



Case No. VSO-0377, 28 DOE ¶ 82,779 (H.O. Fishman December 4, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0377.htm[11/29/2012 1:35:47 PM]

access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording an opportunity
of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a
showing of derogatory information raising security concerns, the burden is on the individual to come
forward at the hearing with evidence to convince the DOE that restoring his access authorization “would
not endanger the common defense and security and would be clearly consistent with the national interest.”
10 C.F.R. § 710.27(d). See Personnel Security Hearing, (Case No. VSO-0013), 24 DOE ¶ 82,752 at
85,511 (1995) (affirmed OSA, 1996), and cases cited therein. This standard implies that there is a strong
presumption against the granting or restoring of a security clearance. See Department of Navy v. Egan, 484
U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of security
clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). For the reasons discussed below, I find that the
DOE has made the requisite showing, and that the Individual has not met his burden in this case.

II. Analysis

A. Finding of Facts under Criterion F: Deliberately Misrepresenting Significant
Information

The Local Security Office asserts that the Individual deliberately “misrepresented, falsified, or omitted
significant information from a personnel security interview.” 10 C.F.R. § 710.8(f). The Local Security
Office claims that the Individual lied to the Personnel Security Specialist, when he was asked whether he
always filed his taxes. At that time, the Individual stated “Uh-huh.” Hearing Transcript at 28; DOE Exhibit
6 at 113. The fact that the Individual misled the Personnel Security Specialist at the time of the interview
is not in dispute. The Individual’s lack of candor concerning an area of his life that could increase his
vulnerability to coercion raises important security concerns. The DOE must rely on persons who are
granted access authorization to be honest and truthful; this important principle underlies the criterion set
forth in 10 C.F.R. § 710.8(f). See Personnel Security Hearing, Case No. VSO-0121, 26 DOE ¶ 82,775
(1996), aff’d, Personnel Security Review, 26 DOE ¶ 83,014 (1997); (affirmed by OSA, 1996). I find that
the Local Security Office had sufficient grounds to invoke Criterion F.

B. Findings of Fact under Criterion L: Honesty, Trustworthiness and Reliability

The Local Security Office asserts that the Individual has engaged in “unusual conduct or is subject to
circumstances which tend to show that [he] is not honest, reliable or trustworthy; or which furnishes
reason to believe that [he] may be subject to pressure, coercion [or] exploitation.” 10 C.F.R. § 710.8(l).
The Local Security Office stated that the Individual owes back taxes to both the IRS and the state. In
addition, he failed to file tax returns with either entity for a number of years. Enclosure 1 to Notification
Letter at 1. The Local Security Office viewed this to be unusual activity that led to questions regarding his
reliability and ability to be trusted. Id.

As described above, during a reinvestigation for his clearance, the Individual admitted to an investigator
that he had some tax difficulties with the IRS and the state. DOE Exhibit 6 at 13. The Personnel Security
Specialist testified at the hearing that the IRS’ and state’s records indicated that the Individual owes in the
neighborhood of $26,000.(2) Hearing Transcript at 23-24. During the Hearing, the Individual and his
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accountant admitted that the Individual owes taxes to the IRS, but that he is attempting to settle for a
portion of the amount owed.(3) Hearing Transcript at 89. However, the Individual is contesting the tax lien
filed by the state. Id. at 25. The Individual admitted that he did not file taxes for those years indicated by
the IRS and the state. Nevertheless the Individual’s accountant asserted that the Individual was not
delinquent for those years after 1996, because a person has three years in which to file his taxes with the
IRS. Id. at 70.

Failing to file his tax returns for a number of years and also owing back taxes indicates that the Individual
is not responsible or trustworthy. Before the present administrative review proceeding, the Individual’s
debt of $26,000 could have furnished reason to believe that he may be subject to coercion that would
cause him to act contrary to the best interests of the national security. Even though the information is now
out in the open, this concern has not been resolved since the Individual could still be subject to coercion
due to his potential monetary liability to the IRS and the state.

Gauging the Individual’s conduct under the standards set forth in 10 CFR § 710.7(c), I find that it was
serious in nature because it could have made the Individual vulnerable to coercion and shows that he is
untrustworthy. Since the conduct has taken place over a period of 12 years,(4) I find the Individual’s
conduct was not an isolated event, but part of a pattern of untrustworthy behavior. In addition, I find that
his participation was knowledgeable and voluntary, and the conduct continued when he was a mature
adult. As the regulatory language of Criterion L indicates, a person with financial difficulties is more likely
than a person without such difficulties to be susceptible to outside offers of money for classified
information, as a result of the pressures created by the person's financial situation. In addition, the
tendency of a person with financial problems to conceal them from friends and co-workers makes such a
person more susceptible to pressure, coercion or offers of money from those seeking classified
information. Finally, a person who exhibits irresponsibility and lack of concern with regard to his or her
personal financial obligations is at greater risk of exhibiting such behavior with regard to the safeguarding
of classified materials. Consequently, I find that the Local Security Office had sufficient grounds to invoke
Criterion L.

C. Mitigation

A finding that derogatory information exists does not, however, end the evaluation of the evidence
concerning the Individual’s eligibility for access authorization. See Personnel Security Hearing, (Case No.
VSO-0154), 26 DOE ¶ 82,794 (1997), aff'd, 27 DOE ¶ 83,008 (OHA 1998) (affirmed OSA, 1998). With
regard to Criterion F, the Individual asserts that he attempted to correct his deception at the Personnel
Security Interview in a later conversation with the Personnel Security Specialist where he stated that there
were a lot of problems with his taxes. Hearing Transcript at 83. Further, the Individual also stated that he
felt that so much had been asked of him during the interview. He was tired, the question was toward the
end of the interview, and he wanted to finish. Hearing Transcript at 77.

He also asserts that his efforts to settle with the IRS and challenge the state’s claim should mitigate the
concern regarding Criterion L. He explained that he became involved in this situation with the IRS and the
state when the records he received from an employer did not agree with the records the employer sent to
the IRS and state. Hearing Transcript at 87. He was eighteen and became heavily in debt to both entities,
and rather than deal with the situation, he just didn’t file his taxes. Id. at 86. His accountant testified that
he has straightened out some of the delinquent tax filing problems and is attempting to negotiate with the
IRS about back taxes that are due, which can take several months to a year to complete. His accountant
testified that he is contesting the amount due to the state.

After reviewing all of the evidence contained in the record, I find that the Individual has not presented
sufficient evidence to mitigate the concerns raised under Criterion F. While the Individual claims that he
attempted to correct his false statement, he did not explicitly do so. His admission that he had “tax
problems” did not plainly seek to inform the interviewer that he had failed to file tax returns. Further the
fact that the Individual was tired provides no excuse for the Individual failing to tell the truth when asked
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about his tax returns. In sum, the Individual has failed to mitigate the security concerns raised by his
failure to respond honestly concerning the question of whether he had filed tax returns.

The Individual has also failed to mitigate the concerns raised by Criterion L. As discussed above, the
Individual lied to the Local Security Office concerning his tax returns and liability, an area which in itself
raises security concerns. The Individual’s failure to file tax returns and to address his tax liability shows
that the Individual has demonstrated poor judgement and responsibility. Even if the Individual’s initial tax
problems were caused by a misunderstanding with his employer, the Individual had a responsibility to file
a tax return and resolve the issue of his potential tax liability. Although the Individual is attempting to
negotiate with both the IRS and the state, neither situation is settled at this time. Even if he manages to
settle with the IRS and the state, he has shown a lengthy pattern demonstrating a lack of reliability and
judgment in deliberately choosing to ignore until recently his duty to file tax returns or address his
potential tax liability. Consequently, the Individual has failed to mitigate the concerns raised under
Criterion L.

III. Conclusion

I find that the Individual misled the Personnel Security Specialist during the Personal Security Interview
and that he has demonstrated a pattern of conduct which indicates that he is not responsible or trustworthy.
I do not find any mitigating factors that resolve the security concerns raised by the Individual's misleading
the Personnel Security Specialist and failing to file his taxes with both the IRS and the state. After
reviewing all the evidence in the record, I cannot conclude that granting the Individual’s access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. It is therefore my opinion that the Individual’s access authorization should not be
granted. 10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, DC 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Janet R. H. Fishman

Hearing Officer

Office of Hearings and Appeals
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Date: December 4, 2000

(1)” Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)The IRS records show a balance due of $24,007.09. A tax lien has been filed against the Individual in
the state for $2,199.68.

(3)The Individual’s accountant asserts that the IRS will settle for less than the full amount, usually $.01 for
each dollar owed. Hearing Transcript at 75. The exact amount for which the Individual will finally settle
with the IRS is irrelevant in this case. As I will discuss later, what is important is that the Individual
showed extremely poor judgement in failing to file tax returns and to resolve his tax liabilities and in lying
in an interview concerning the issue of whether he had filed tax returns.

(4)The Individual owes taxes from 1988, eleven years before this information became known to the DOE
in 1999.
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October 27, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 3, 2000

Case Number: VSO-0379

This Opinion concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter "the Individual") for
continued access authorization. The regulations governing the Individual's eligibility are set forth at 10
C.F.R. Part 710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." This Opinion will consider whether, based on the testimony and other evidence
presented in this proceeding, the Individual's suspended access authorization should be restored. For the
reasons detailed below, it is my opinion that the Individual's access authorization should not be restored.

I. BACKGROUND

In September 1999, the Director of a Department of Energy (DOE) Operations Office of Safeguards and
Security issued a Notification Letter to the Individual, stating that the DOE was in possession of
derogatory information that created a substantial doubt concerning her continued eligibility for her access
authorization. The Notification Letter cites two areas of security concerns. First, the Notification Letter
states that the Individual was arrested on February 7, 1997 for possession of a controlled substance after
police discovered Methamphetamine in her home. Following this arrest, a DOE Drug Certification was
offered to the Individual, which she executed on December 11, 1997. On July 22, 1998, the Individual was
arrested for possession of Methamphetamine and paraphernalia used for injections or smoking controlled
substances. Such actions constitute a security concern under Criterion K. Second, the Notification Letter
cites her July 22, 1998 arrest and the violation of her December 11, 1997 Drug Certification as indicating
that the Individual has engaged in unusual conduct or is subject to circumstances which tend to show that
she is not honest, reliable, or trustworthy; or which furnishes reason to believe that she may be subject to
pressure, coercion, exploitation, or duress which may cause her to act contrary to the best interests of the
national security. This is a security concern under Criterion L.

The DOE also informed the Individual that she was entitled to a hearing before a Hearing Officer in order
to respond to the information contained in the Notification Letter. The Individual requested a hearing in
this matter on January 7, 2000. On June 27, 2000, the DOE Operations Office forwarded this request to the
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Office of Hearings and Appeals, and I was appointed to serve as the Hearing Officer. In accordance with
10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (the Hearing).

At the Hearing, the Individual testified on her own behalf. She also presented the testimony of six
witnesses, her supervisor, her mother, her daughter, her husband, a neighbor and a friend. The DOE
Counsel presented the testimony of the DOE security specialist who had conducted Personnel Security
Interviews with the Individual in 1997 and 1999 (the Security Specialist).

II. THE REGULATORY STANDARD APPLIED IN THIS
OPINION

The Hearing Officer's role in this proceeding is to evaluate the information presented by the DOE and the
Individual, and to render an opinion based on that evidence. The decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all the relevant information,
favorable or unfavorable, as to whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. See 10 C.F.R. §
710.7(a).

The standard in this proceeding places the burden of proof on the Individual. It is important to bear in
mind that a DOE administrative review proceeding under this Part is not a criminal matter in which the
government has the burden of proving a defendant guilty beyond a reasonable doubt. It is designed to
protect national security interests. A hearing is "for the purpose of affording the individual an opportunity
of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The individual must come
forward at the hearing with evidence to convince the DOE that restoring his access authorization "would
not endanger the common defense and security and would be clearly consistent with the national interest."
10 C.F.R. §710.27(d). Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001 (1996);
Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd, Personnel Security
Review (VSA-0061), 25 DOE ¶ 83,015 (1996). The individual therefore is afforded a full opportunity to
present evidence supporting his eligibility for an access authorization. The regulations at Part 710 are
drafted so as to permit the introduction of a very broad range of evidence at personnel security hearings.
Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by regulation and
through our own case law, an individual is afforded the utmost latitude in the presentation of evidence to
mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates that
“security-clearance determinations should err, if they must, on the side of denials”); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance). Accordingly, the individual in these cases must present testimony and/or
other evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No. VSO-
0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO- 0038), 25 DOE ¶ 82,769
(1995) (individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).

Accordingly, in rendering my opinion in this case, I must consider whether the Individual has presented
mitigating factors which resolve the DOE's security concerns. 10 C.F.R. §710.7(c); §710.27(a). Among the
factors I am to consider in rendering this Opinion concerning the Individual's eligibility for access
authorization are the following: the nature, extent, and seriousness of his conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
his age and maturity at the time of the conduct; the voluntariness of his participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for his
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conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. 10 C.F.R. § 710.7(c).

III. CRITERION (k) CONCERNS

The Individual does not dispute the Notification Letter’s finding that she was arrested in February 1997 for
possession of methamphetamine after police discovered that drug in a locked garage outside her home,
and that, as a result of this incident, she signed a DOE Drug Certification on December 11, 1997. In
signing this certification, the Individual agreed that she would not “use or be involved with illegal drugs . .
. at any time . . . .” DOE Exhibit 15.

Nor does the Individual dispute that on July 22, 1998, she was again arrested for possession of
methamphetamine and a pipe used for smoking that drug. At a personnel security interview conducted in
March 1999 concerning this incident (the 1999 PSI), the Individual asserted that she was unaware that
there were any illegal drugs in her home on July 22, 1998 until the police again discovered some
methamphetamine in a locked garage used exclusively by her husband. She asserted that she then realized
that her husband was continuing to use drugs and may have hidden them elsewhere in her home. 1999 PSI
Transcript (DOE Exhibit 8) at 12-14 and 24-27. She made these same assertions at the Hearing.

However, as discussed below, the Individual recounted differing versions of the events surrounding her
July 1998 arrest at her 1999 PSI and at the Hearing. These accounts in turn differ in significant respects
from the account contained in the statement that she signed at the time of her 1998 arrest (the 1998 Arrest
Statement, DOE Exhibit 13) and from the report of the arresting officer (the Police Officer’s Report, DOE
Exhibit 13).(1) These conflicting accounts convince me that the Individual failed to provide reliable
information to the DOE in a forthright manner. Moreover, the Individual now acknowledges that she
attempted to conceal illegal drugs from the police at the time of her July 1998 arrest. Accordingly, I am
not convinced that the Individual’s testimony and the testimony of her witnesses has resolved the
Notification Letter’s Criterion (k) concern that she can be trusted to avoid involvement with illegal drugs
in the future.

At the time of her July 1998 arrest, the Individual’s husband was on probation from his 1997 arrest for
possession of methamphetamine. The July 1998 Police Officer’s Report indicates that the police arrived at
the Individual’s front door and asked if they could search the premises to ascertain that the Individual’s
husband was abiding by the condition of his probation that he not use or possess illegal drugs. The
Individual agreed to this request. At that point, according to the Police Officer’s Report, the following
events occurred:

[the Individual’s] two dogs in the living room were barking and being aggressive. [The
Individual] was asked to put the dogs away in another room. [She] agreed and walked into her
bedroom and out of sight with her dogs. The dogs then came out of the bedroom and began
barking again. [She] was immediately called out of the bedroom but she did not respond. She
was called out two other times and finally came out after being in the room approximately
thirty seconds.

[She] told me she shared the bedroom with [her husband]. I searched [the bedroom]. In
between the mattress and box spring I found a burnt glass methamphetamine smoking pipe
wrapped in a paper towel. Because [the Individual and her husband] shared the bedroom, I
placed [the Individual] under arrest for investigation of 11364 H.S. Possession of a
methamphetamine pipe. I searched [the Individual] for more paraphernalia and illegal drugs.

In the waistband of her shorts, I found two black metal key cases. One metal key case
contained one small clear baggy containing an off white powdery substance. The other metal
key case contained two clear plastic baggies containing two small chunks of an off-white
powdery substance. I recognized the off-white powdery substance as possible
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methamphetamine. I also found another burnt glass methamphetamine smoking pipe wrapped
in a paper towel.

I continued to search the bedroom. In [the Individual’s] purse, I found a small black phone
book. In between the pages I found another small clear plastic baggy containing a chunk of
off-white powdery substance that I again recognized as possible methamphetamine. . . .

I then went outside and searched a storage shed which [the Individual] said belonged to [her
husband]. . . . Inside the storage shed . . . I found a chunk of off-white powdery substance not
in a container. I recognized it to be possible methamphetamine and seized it as evidence.

Police Officer’s Report. The Individual’s July 1998 Arrest Statement confirms these events and offers the
following explanation for how the methamphetamine came to be on her person and in her purse:

I took the dogs into mine and [my husband’s] bedroom and tried to make them stay. As I was
in the bedroom, I went to a metal cabinet and took out two metal key cases and a wrapped
meth pipe. The two metal key cases contained methamphetamine. I did this because I knew
the police were going to search our room and I didn’t want [my husband] to get in trouble. I
stuck the two metal key cases containing the meth and the glass meth pipe in the waistband of
my shorts. I then walked out of the bedroom. All of this belonged to [my husband]. The meth
found in my purse was a small package that fell out of one of the key cases when I tried to
hide them. I picked up the baggy of meth and stuck it in my purse to hide it. I didn’t know
about the meth pipe between the bed mattress and the box spring. I don’t use meth any more. I
was trying to protect [my husband] from getting into trouble. . . .

1998 Arrest Statement.

However, at her 1999 PSI, the Individual provided a significantly different account of the incident. She
asserted that the police only discovered drugs in her house after the police found methamphetamine in the
locked garage used by her husband. This is contradicted by the Police Officer’s Report. More importantly,
she failed to reveal at the time that she attempted to hinder the police search by hiding the drugs on her
person. Specifically, she told the DOE security specialist that she had just arrived home from work when
the police arrived and asked to search her garage. She stated that she told them “go right ahead. One
garage is open but the other one’s got a lock on it, because all the tools and stuff were in it.” PSI at 12-13.
She stated that she gave them permission to cut the lock, and that when they searched that garage they
found a rock of methamphetamine. Id. She stated to the security specialist that they then searched the
house and found more methamphetamine as well as a pipe for smoking it, and indicated to the security
specialist that she did not attempt to hinder the police search.

Security Specialist (SS): Did you make any attempt to conceal that [pipe] from them?

Individual: I told them to go ahead and get everything.

Id. Later in the interview, she denied knowing that the drugs were in the house until the police arrived.

SS: Apparently you knew he was in the house, living with you, and it sounded like, from the
police report, to me, that you knew about the drugs in the house. Is that correct?

Individual: No.

SS: Were you surprised when they found the drugs in the house?

Individual: When they came from outside, and said that they found some stuff, then I figured,
oh, this is great, then he’s probably got more.
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. . .

SS: So, would it be your statement that you did not know there were any drugs in the house?
Since the last time I interviewed you [November 1997], you did not know there were any
drugs in the house?

Individual: Right.

Id. at 25-27.

At the Hearing, the Individual was provided with a complete copy of the July 1998 Police Report and
given the opportunity to review it. She repeated the assertion made in her 1999 PSI that she was not aware
of any illegal drugs being in her home prior to the arrival of the police, and their discovery of
methamphetamine in the locked garage. She added that she then discovered baggies containing
methamphetamine in the bedroom of her home and hid them in a moment of panic.

And they asked if [I]’d mind if they searched the house and stuff. And I said, “No, no
problem.” So they went outside and searched the garage first. . . . So they came back in the
house and said they found drugs in there. So then I thought, “Well, that’s great. Now he
probably has drugs again.” Because that’s what happened the first time [when the police
discovered drugs in 1997]. So I instantly panicked [and] went into the bedroom where he
keeps keys and stuff, which I don’t go through his property - - and to this day I still wouldn’t.
I’m not going to live my life that way. And I pull it [the key case] open and sure enough
there’s some stuff. So I panicked. All I could think about was my job. . . . and that’s why I put
it in my pants. And it wasn’t protecting him. It was to protect myself [and] my job.

Hearing Tr. at 29. She acknowledged that hiding the drugs on her person was “a stupid thing” to have
done. Id.

The Individual now admits that she knowingly possessed illegal drugs and was actively involved in
concealing those drugs from the police during a search of her home, a clear violation of Criterion (k).
Even if I accepted her explanation that she discovered the drugs and hid them on herself in a moment of
panic, her behavior would still raise a serious concern. However, both the Police Officer’s Report and her
Arrest Statement indicate that, contrary to her present contention, the police search of her husband’s
locked garage took place after they searched her bedroom and discovered drugs concealed on her person.
The Police Officer’s Report and her Arrest Statement therefore contradict her assertion that the discovery
by the police of methamphetamine in the garage prompted her to look for more drugs in the bedroom and
to hide them from the police. The Police Report also indicates that she located and hid the illegal drugs in
her bedroom in approximately thirty seconds. If this is correct, it would appear likely that she knew or had
a strong suspicion of the probable location of illegal drugs in her bedroom prior to the arrival of the police.
Finally, her signed Arrest Statement contains the assertion “I don’t use meth anymore,” raising the issue
that her own previous recreational use of methamphetamine may raise a Criterion (k) concern.

When the Individual was asked at the Hearing to explain these apparent discrepancies between her
testimony and the accounts contained in the Police Officer’s Report and in her Arrest Statement, she
responded by attacking the validity of those accounts. She continued to maintain that the police found
drugs outside the house before they searched her bedroom. Hearing Tr. at 31. In response to questioning
by the DOE Counsel, she also denied that her signed Arrest Statement was written by her or that she read it
before she signed it.

Individual: And then he [a police officer] was writing this -- I don’t even know which cop it
was writing up the statement, and he said, “Here’s a statement I’d like you to sign,” so I just
signed it.

DOE Counsel: Did you read it then?
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Individual: No, I didn’t read it.

DOE Counsel: You just signed it?

Individual: Yes, because it had been hours and I was just hysterical. It’s pretty hard to
describe what they do to you. And all along, they’re telling you that you’re going to be in
trouble. And I will swear on a stack of Bibles or whatever you want that I never said “I used
it, I don’t use it anymore.” That’s a total made up story.

Hearing Tr. at 35-36.

I am not convinced by the Individual’s unsupported assertions that the these significant aspects of the
Police Officer’s Report and of her Arrest Statement are simply inaccurate. Nor am I convinced that she did
not dictate or review the Arrest Statement that she signed. She signed each page of her two page statement
in the signature block provided on the form, which contains the following printed acknowledgment: “I
have read this page and it is true to the best of my knowledge.” DOE Exhibit 14.

It appears likely, rather, that the Individual is attempting to minimize her involvement with
methamphetamine, as she did at her 1999 PSI, in an effort to mitigate the DOE’s concerns. I believe that
certain facts in the record indicate that the extent of the Individual’s involvement with methamphetamine
at the time of her July 1998 arrest may have been substantially greater than she now admits. The
undisputed fact that she was able to locate and conceal the illegal drugs very quickly and the fact that the
police discovered two “meth” pipes in her bedroom (one that she says she took from her husband’s key
case and concealed in her pants, the other discovered beneath the mattress) raise a serious concern that she
was aware of and tolerated her husband’s continuing use of methamphetamine up to her July 1998 arrest.
This concern is not fully resolved by her assertion that she separated briefly from her husband after his
initial arrest for methamphetamine use in 1997 because of her unwillingness to tolerate his drug use. PSI
Tr. at 29.

Her knowledge concerning the location of the methamphetamine and the presence of two “meth” pipes
also indicates that she may have been a user methamphetamine herself at the time of her July 1998 arrest.
However, with respect to her recent and current usage of illegal drugs, there is substantial evidence
supporting her position that she has not used illegal drugs since she signed her DOE Drug Certification in
December 1997. The testimony of the Individual’s daughter and husband provided convincing evidence
that the Individual’s sole involvement with illegal drugs since the execution of her DOE Drug Certification
occurred when she discovered and hid methamphetamine during the July 1998 police search. The
Individual’s daughter, who is twenty, lives with her mother. She testified that she and her mother are very
close, and that her friends enjoy spending time with her mother as well. She testified strongly that her
mother is against drugs and does not use them. Hearing Tr. at 72, 74, and 77. She also testified that the
discovery of drugs in their home in 1997 and 1998 was a complete surprise to both her and her mother.

When it happened, . . . my mom was a complete wreck. I’ve never seen her like that before.
She didn’t know that they were there. It was a total shock to us.

Hearing Tr. at 71. Finally, the Individual’s husband, who is not currently residing with the Individual,
accepted full responsibility for the presence of drugs in the Individual’s home at the time of the 1997 and
1998 police searches. He testified that the methamphetamine that the police found when they searched the
Individual in July 1998 belonged to him and that the Individual had not known previously that the drugs
were hidden in his key cases.

Hearing Officer: Was there a time when you felt that she maybe knew [that you were using
drugs] but didn’t want to make an issue of it, or didn’t want a confrontation about it?

Individual’s Husband: Maybe before the first arrest [in 1997], yes. But after the first arrest,
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no. It became -- that was the condition. That was really a condition of getting back together.
So we split up a little after the first arrest and that was a condition. And that was made
perfectly clear. That’s why we’re at where we’re at right now.

Hearing Tr. at 88-89. The current situation of the Individual and her husband is that they are living apart.
At some point following the completion of his probation in May 1999, the Individual and her husband
separated over the issue of his drug use and have been living apart for about one year. Hearing Tr. at 34.

The testimony of the Individual’s daughter and husband was sufficient to convince me that the Individual
is being truthful when she asserts that she has not violated her 1997 DOE Drug Certification by using
methamphetamine.(2) However, I remain unconvinced that these witnesses are accurate when they support
the Individual’s assertion that she did not know that there was methamphetamine hidden in her home prior
to the arrival of the police in July 1998. This assertion lacks credibility in light of the Individual’s
acknowledged ability to quickly locate the illegal drugs and “meth” pipe hidden inside her husband’s
metal key cases.

As noted above, the Individual’s decision to attempt to conceal the drugs from the police raises a serious
Criterion (k) concern that the Individual has not resolved or mitigated. She has not convinced me that she
would not make a similar attempt to conceal illegal drugs if she were placed in a similar situation in the
future, nor can she assure the DOE that her home will remain free of illegal drugs. While she is not
currently residing with her husband, she does not rule out the possibility of a reconciliation, which could
lead to a repeat of the incidents that occurred in 1997 and 1998.

I’m not going to say that ten years from now I wouldn’t [reconcile with my husband] if I saw
that he has truly, whatever, proved himself, but I thought he proved himself the first time. So I
can’t honestly sit here and say that I will never ever, ever, go back with him again.

Hearing Tr. at 46. I therefore conclude that the Individual has not resolved the DOE Criterion (k) concerns
regarding her recent possession of illegal drugs.

IV. CRITERION (l) CONCERNS

The DOE’s security concerns under Criterion (l) are based largely upon the Individual's arrest for
possession of methamphetamine despite her promise, contained in her 1997 Drug Certification, that she
would not use or possess illegal drugs. I find that the Individual's irresponsible and dishonest behavior in
attempting to hide drugs from the police at the time of her July 1998 arrest constitutes a violation of that
Drug Certification, and that the DOE properly invoked Criterion (l) in suspending the Individual's
clearance. The Individual's failure to honor her Drug Certification raises important security concerns. The
DOE security program is based on trust. If an employee breaks a written promise to the DOE, that trust is
violated. Personnel Security Hearing, Case No. VSO-0208, 27 DOE ¶ 82,774 at 85,655 (1998). It was
precisely because of the Individual's prior arrest for possession of methamphetamine that she was asked in
1997 to sign a Drug Certification, promising that she would never again use or possess illegal drugs while
employed in a position requiring an access authorization. She clearly violated this promise when she hid
methamphetamine on her person at the time of her July 1998 arrest. She thereby knowingly placed at risk
her career and access authorization.

In the present case, I find that the Individual has not presented sufficient evidence to resolve the serious
concerns about her judgment, honesty and potential for future association with illegal drugs. The serious
security concerns raised by her behavior at the time of her 1998 arrest and her failure to disclose this
behavior at her 1999 PSI are not mitigated by the testimony of her supervisor, relatives and friends
concerning her overall honesty and reliability. Based on her acknowledged behavior and on the
explanations that she has provided to the DOE at her 1999 PSI and at the Hearing, I am not convinced that
the Individual has been honest and forthcoming in explaining her actions at the time of her 1998 arrest to
the DOE. In addition, as a result of her statements at the Hearing that she may reconcile with her husband
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and that she is unwilling to take responsibility for what he may bring into their home surreptitiously, I
cannot find that her violation of her DOE Drug Certification through involvement with illegal drugs was an
isolated occurrence that is highly unlikely to recur. See Personnel Security Hearing, Case No. VSO-0313,
27 DOE ¶ 82,835 at 86,001-02 (2000) (Hearing Officer finds mitigation of concerns raised by the violation
of a DOE Drug Certification based on the individual’s honesty and trustworthiness in self reporting the
violation and on the unlikeliness of a future violation).

In light of the Individual’s admitted conduct and her statements to the DOE regarding this conduct, I
cannot conclude that the Individual is reliable and trustworthy, or that she may not in future be subject to
pressure and coercion as a result of involvement with illegal drugs. I therefore find that the Individual has
not mitigated the DOE's security concerns with respect to Criterion (l).

V. CONCLUSION

As indicated above, I have concluded that the Individual has not resolved the security concerns under 10
C.F.R. § 710.8(k) relating to her involvement with illegal drugs. Nor has the Individual resolved the
security concerns under 10 C.F.R. § 710.8(l) relating to the violation of her DOE Drug Certification. In
view of the record before me, I am not persuaded that restoring the Individual's access authorization would
not endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, I find that the Individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: October 27, 2000

(1)The copy of the July 1998 Police Report obtained by the DOE prior to the issuance of the Notification
Letter did not include the page where the Officer indicated that methamphetamine was discovered on the
Individual’s person. It also did not include a copy of the Individual’s signed Arrest Statement. When I
requested the missing material, the DOE Counsel personally obtained it from the local police department.
He indicated at the Hearing that the Individual could not have been responsible for DOE Security having
obtained an incomplete copy of the Police Report. Hearing Tr. at 99- 103.

(2)The character testimony of the Individual’s other witnesses did little to mitigate the DOE’s concerns.
The Individual’s supervisor, two friends, and her mother all testified that they considered the Individual to
be honest, and that they did not believe the Individual to be a drug user. The supervisor testified that he
only sees the Individual during working hours, and the two friends testified that they only socialize with
the Individual on a very sporadic basis. Accordingly, I can give little weight to their assertions that they do
not believe that the Individual is a recreational drug user and would not tolerate the use of illegal drugs in
her home. As for the Individual’s mother, she lives next door to the Individual and sees her regularly.
While her mother testified that she does not believe that the Individual has ever used drugs, she also
admits that she has not been around drug users and has no clue as to what to look for in identifying drug
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use. Hearing Tr. at 66.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

October 27, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 3, 2000

Case Number: VSO-0380

This Opinion concerns the eligibility of XXXXXXXX (hereinafter referred to as "the Individual") to
obtain a level “L” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” A DOE Operations Office (DOE) placed the Individual's request for an access authorization in
administrative review under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be granted. For the
reasons stated below, it is my opinion that the Individual's access authorization should be granted.

I. BACKGROUND

The events leading to the present proceeding began when the Individual underwent a routine investigation
of his eligibility to obtain a DOE access authorization. During this investigation, the Individual admitted a
number of facts that raised concerns about his financial responsibility. Because of these concerns, an
administrative review proceeding was initiated to consider the Individual’s eligibility for a DOE access
authorization. See 10 C.F.R. § 710.9. DOE issued a letter notifying the Individual that information the
DOE possessed created a substantial doubt concerning his eligibility for access authorization (the
Notification Letter). The Notification Letter specifies one area of derogatory information described in 10
C.F.R. § 710.8(l). Specifically, the Notification Letter charges that the Individual has “engaged in unusual
conduct or is subject to circumstances which tend to show that [he] is not honest, reliable, or trustworthy;
or which furnishes reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress
which may cause [him] to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l).
The Individual filed a request for a hearing. This request was forwarded to the Office of Hearings and
Appeals (OHA) and I was appointed as Hearing Officer.

At the hearing, the DOE presented one witness: the DOE Personnel Security Specialist. The Individual
called 4 witnesses and testified on his own behalf. The record of this proceeding was closed on September
28, 2000, when OHA received a copy of the transcript of the hearing. See Transcript of Hearing, Case No.
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VSO-0380 (hereinafter cited as “Tr.”).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that the access authorization decision “is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § § 710.7(c), 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility
for an access authorization. 10 C.F.R. § 710.9(a). The individual must then resolve that question by
convincing the DOE that granting his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). In the present
case, the Individual has convinced me that granting his security clearance would not endanger the common
defense and would be clearly in the national interest.

III. FINDINGS OF LAW AND FACT

During his background investigation, the Individual supplied the DOE with information which indicates a
pattern of financial irresponsibility. The Notification Letter notes the following:

1. In February 1988, the Individual had an automobile repossessed by a creditor.
2. In June 1988, the Individual’s wages were garnished by the Internal Revenue Service (IRS) for

nonpayment of federal taxes.
3. The Individual was penalized by the IRS for late payment of federal taxes for tax years 1994 and

1995.
4. The Individual had been more than 180 days late in repaying [each of four] debts totaling $3895.
5. As of July 22, 1999, the Individual reported a total net monthly income of $3,120 and total monthly

expenses of $4,707.

On October 5, 1999, the Individual and his wife filed for Bankruptcy under Chapter 7 of the United States
Bankruptcy Code, reporting total assets of $131,778 and total liabilities of $206,131. Voluntary Petition
for Bankruptcy (DOE Exhibit 13). The Individual does not contest the accuracy of the facts set forth in the
Notification Letter.

These facts correctly led the Operations Office to conclude that the Individual had demonstrated a pattern
of financial irresponsibility. As a result, the Operations Office placed the Individual’s request for a
clearance in administrative review. Accordingly, the issue before me is whether the substantial security
concerns raised by the pattern of financial irresponsibility exhibited by the Individual have been resolved.

A pattern of financial irresponsibility raises serious security concerns for a number of reasons. A pattern of
financial responsibility can be evidence of poor judgement or unreliability on the part of an individual. (1)
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Financial irresponsibility can render an individual susceptible to coercion. Financial irresponsibility raises
a serious doubt about an individual's ability to handle classified material and follow security regulations.
Personnel Security Review (Case No. VSA-0048), 25 DOE ¶ 83,010 at 86,545 (1996). In many cases, the
consequences of financial responsibility have led individuals to participate in deceptive, dishonest or
illegal activities. (2) Most importantly, history has shown that financial pressure is perhaps the most
common motivation for espionage. Tr. at 14- 15.

Once a pattern of financial irresponsibility has been established, the individual must demonstrate a new
pattern of financial responsibility. Personnel Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at
85,699 (1996). In the present case, the Individual has, for the past year, done this. However, the doubts
that are raised by past financial difficulties are not necessarily resolved when an individual puts their
financial affairs in order. See Personnel Security Hearing, 26 DOE ¶ 82,780 at 85,711 (1997) (payment of
debts does not in itself definitively establish that an individual will conduct his financial affairs responsibly
in the future). Other OHA cases have found periods greater than a year insufficient to establish a sufficient
new pattern of financial responsibility. However, the present case is clearly distinguishable from cases
where a longer period was found necessary to mitigate concerns about an individual’s financial
irresponsibility. In those cases, the pattern of financial irresponsibility was more serious or complicated by
other security concerns. See Personnel Security Hearing, Case No. VSO-0240, 27 DOE ¶ 82,790 (1999)
(longstanding pattern of financial responsibility was insufficient to resolve the serious doubts raised by the
demonstrated pattern of financial irresponsibility since the individual in that case had also engaged in
dishonest and illegal behaviors as part of her pattern of financial irresponsibility); Personnel Security
Hearing, Case No. VSO-0244, 27 DOE ¶ 82,797 (1999)(where financial irresponsibility was intertwined
with a compulsive gambling disorder); Personnel Security Hearing, Case No. VSO-0347 (2000) (where
individual who had resolved debts still failed to accept responsibility for his actions). After considering the
record, I find that the questions about his financial responsibility have been resolved in the Individual’s
favor.

As an initial matter, I note that all of the derogatory information at issue in the present proceeding was
self-reported. Tr. at 13-16. The Individual’s straightforwardness and candor about these very personal
financial issues evidences the type of judgement and character that are important factors in considering an
individual’s suitability for a DOE Access Authorization. Moreover, as the Personnel Security Specialist
has indicated, the Individual’s openness and honesty about his financial situation substantially mitigates
the risk of coercion. Tr. at 16.

In addition, the manner in which the Individual has resolved his financial problems as well as the
forthrightness that the Individual has exhibited throughout the present proceeding, have convinced me that
the doubts raised about his judgment and reliability have been resolved. It is clear that during the year
subsequent to the initial background investigation, the Individual has put his financial affairs in order. The
Individual and his wife filed for Bankruptcy under Chapter 7 and were able to discharge or reaffirm a
significant portion of their debts. January 11, 2000 Discharge of Debtor. Though these actions and other
economy measures they were able to reduce their monthly expenditures from $4,707 to $2,862. Similarly,
their net monthly income has increased, during the same time period, from $ 3,120 to $4,940. Notification
Letter; Exhibit 21A; Tr. at 40. As a result of the bankruptcy proceedings, they are no longer past due on
any accounts. Tr. at 39. The Individual has not been behind in his tax payments since 1995. Tr. at 44. The
Individual’s willingness and ability to take the actions necessary to resolve his financial problems
demonstrate his exercise of good judgement and show his reliability. As the Personnel Security Specialist
testified:

I think the fact that he’s been up front with us, he’s told us about all of his problems, he sat
down with his wife and they took a long look at their finances and came to the decision . . . to
go the bankruptcy route to take care of the past debts, I think does reflect on his judgment. It is
a good judgment on their part, I think, to take this step rather just walking away from the bills
and leaving their creditors out. Like I say, I think it reflects well on his judgement in this area.

file:///cases/security/vsa0048.htm
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Tr. at 24. Moreover, since the Individual has resolved his financial situation the possibility of extortion
and the incentive to commit espionage for financial gain have been greatly reduced.

I am confident that the Individual will not repeat the pattern of financial irresponsibility. As I have
discussed above, he has significantly trimmed his spending and increased his salary. Moreover, It is
apparent that he has learned his lesson and strongly wishes to avoid the humiliation and aggravation that
his financial problems had caused in the past. Tr. at 35, 70.

I am not alone in concluding that the serious security concerns raised by the Individual’s pattern of
financial irresponsibility have been resolved. I asked the Personnel Security Specialist who testified on the
DOE’s behalf at the hearing to observe the Individual’s testimony. After observing the Individual’s
testimony and reviewing the documentation supplied by the Individual at the hearing, the Personal
Security Specialist testified that he believed that the Individual had resolved the security concerns raised
by the pattern of financial irresponsibility he had exhibited. Tr. at 47-48.

IV. CONCLUSION

For the reasons set forth above, I find that the Individual has presented evidence that he should be granted
an access authorization. Since the Individual has resolved the DOE’s allegations under Criteria L, I
conclude that the Individual has demonstrated that granting his security clearance would not endanger the
common defense and would be clearly consistent with the national interest. Therefore, it is my opinion that
the Individual's access authorization should be granted.

The regulations set forth at 10 C.F.R.§ 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: October 27, 2000

(1) In some cases, financial irresponsibility can be the result of a mental condition or problem with
substance abuse. However, there is no evidence that these are issues in the present case. Tr. at 26.

(2) There is nothing suggesting the presence of these circumstances in the present case.
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November 7, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:July 13, 2000

Case Number: VSO-0381

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXX (“the Individual”) to obtain an access
authorization, as governed by 10 C.F.R. Part 710, “Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material.” As discussed below, I do not recommend that
access authorization be granted in this case.

I. BACKGROUND

The Individual requested a security clearance in connection with his work for a Department of Energy
(“DOE”) contractor. This administrative proceeding began when a DOE office issued a Notification Letter
to the Individual informing him that the DOE possessed derogatory information that created a substantial
doubt as to the Individual’s eligibility for access authorization. Specifically, the Notification Letter states
that, following an evaluation of the Individual, a DOE consultant- psychiatrist diagnosed or found the
following:

a. The Individual suffers from Bipolar Disorder, Most Recent Episode Manic, an illness or
mental condition of a nature which . . . causes or may cause, a significant defect in the
Individual’s judgment or reliability; which constitutes a security concern under 10 C.F.R. §
710.8(h);

b. The Individual suffers from alcohol abuse, which, especially in combination with his
Bipolar Disorder, causes or may cause a significant defect in the Individual’s judgment or
reliability, and which constitutes a security concern under

10 C.F.R. § 710.8(j);

c. The Individual has used cocaine, which constitutes a security concern under 10 C.F.R. §
710.8(k).

file:///ps301-400.htm#vso0381
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Pursuant to 10 C.F.R. § 710.21, the Individual requested a hearing for the purpose of supporting his
eligibility for access authorization. At the hearing, the Individual testified and presented the testimony of a
substance abuse professional, a psychiatrist, two licensed professional counselors, a co-worker, a minister,
and his sister-in-law. The DOE Counsel presented testimony from a DOE Personnel Security Specialist
and the DOE psychiatrist.

II. Standard of Review

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 701.7(a). The standard implies that there is a strong presumption against
the granting or restoring of a security clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988)(the
“clearly consistent with the interests of national security” test indicates that “security-clearance
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

Moreover, the presumption against granting or restoring a security clearance makes it “necessary and
appropriate” to place the burden on the individual, not the government, to show that granting his security
clearance would not endanger the common defense and security and would be clearly consistent with the
national interest. See Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995). Once a
security concern has been found to exist, it is the individual who must rebut, refute, explain, extenuate or
mitigate the allegations. Id. Toward satisfying his burden, an individual may bring forth, and a Hearing
Officer shall consider, evidence regarding the nature, extent, and seriousness of the conduct,
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of participation;
the age and maturity of the individual at the time of the conduct; the absence or presence of rehabilitation
or reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence. 10 C.F.R. §
710.7(c).

III. FINDINGS OF FACT AND ANALYSIS

Applying the foregoing standard with regard to 10 C.F.R. §§ 710.8(h), (j), and (k), I find that the
Individual has not come forward with sufficient evidence to demonstrate that granting him access
authorization would be clearly consistent with national security.

A. Bipolar Disorder

It is undisputed that the Individual suffers from Bipolar I Disorder and experienced a months-long manic
episode beginning in or around August 1997.(1) Hearing Transcript (“Tr.”) at 75, 83; DOE psychiatrist’s
written evaluation of interview with the Individual (hereinafter “the Evaluation”) at 4. In late 1997, one of
the Individual’s own psychiatrists diagnosed the Individual as suffering from Bipolar Disorder and
prescribed Depakote, a drug used for treatment of manic episodes. Tr. at 24; Evaluation at 4. Since then,
the Individual has consulted a series of mental health specialists, both prior to and following the DOE
psychiatrist’s evaluation of the Individual in March 2000. Tr. at 28, 38-40. Two of the specialists, a
psychiatrist and a substance abuse professional, testified on behalf of the Individual at the hearing and
agree with the DOE psychiatrist’s diagnosis that the Individual suffers from Bipolar Disorder. Tr. at 116-
17, 131. In the Evaluation, the DOE psychiatrist concluded that, as evidenced by the Individual’s conduct
during the 1997 manic episode, the Bipolar Disorder causes or may cause a significant defect in the
Individual’s reliability and judgment. Evaluation at 21. Based upon the testimony of the DOE psychiatrist,
the Individual, and his own treating specialists, I find that the Individual’s Bipolar Disorder raises a

file:///cases/security/vso0002.htm
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security concern under 10 C.F.R. § 710.8(h).

While conceding that his Bipolar Disorder caused significant defects in his judgment in the past, the
Individual asserts that his combined regimen of medication and counseling alleviates the risk associated
with granting him access authorization. The Individual testified that he takes Depakote, as prescribed and
monitored by a psychiatrist, and has not experienced any manic symptoms since at least March 2000. Tr.
at 36, 38, 122-23. Although there is some evidence that early in the Individual’s treatment he failed to
maintain his medication, Tr. at 37, 79; Evaluation at 5, the Individual and his wife testified that the
Individual uses a weekly medicine kit and does not miss doses. Tr. at 24, 36, 102. The Individual’s wife
further testified that she regularly reminds the Individual to take his medicine and that, since the Individual
has been taking his medicine as prescribed, she has seen no symptoms of the Individual’s Bipolar
Disorder. Tr. at 100, 102.

The DOE psychiatrist testified that even if the Individual maintains his medication, however, Depakote
may reduce a patient’s risk of experiencing another manic episode by only 50 percent. Tr. at 80. He
suggested that, even on Depakote, the probability a patient will have another manic episode within the
next five years is approximately 25 percent. Tr. at 81. See also Evaluation at 21. Indeed, the DOE
psychiatrist testified that the Individual was likely at the “tail end” of a manic episode during their March
2000 interview, 6 months prior to the hearing, despite the fact that the Individual had a therapeutic level of
Depakote in his blood at the time. Tr. at 121-22.

Although the DOE psychiatrist testified that there is some evidence that risk of relapse decreases
proportionately with the length of time a patient stays on medication, he further noted that it may take 10
to 15 years before the risk of relapse is low, while the Individual has been on Depakote for only 3 years.(2)
Tr. at 150. Id. Also, according to the DOE psychiatrist, a relapse may “come on literally in hours,” so that
the Individual could report to work in the morning feeling fine, “badge in, go through the gate, and
literally be manic.” Tr. at 81-82.

On the other hand, according to the Individual’s psychiatrist, relapses in patients diagnosed with Bipolar
Disorder may usually be attributed to patient failure to take medication, not the failure or ineffectiveness
of medication itself. Tr. at 137-38. To that end, the psychiatrist testified that he is confident the Individual
has been taking his medication, noting that the Individual has been requesting prescription refills. Tr. at
132. In addition, the psychiatrist testified that although the Individual “hasn’t had as good a response to
medicine as one would like,” as long as the Individual maintains his medicine, the Individual is stable
enough to return to work. Tr. at 136. According to the psychiatrist, the Individual’s risk of relapse is low,
provided he maintains the Depakote and “continue[s] doing as well [as he has] over the last three
months,” . Tr. at 136-38.

Despite his foregoing testimony, however, the Individual’s psychiatrist also gave testimony consistent with
the assessment that the Individual had a manic episode in or around the 6 months preceding the hearing.
The psychiatrist testified that when he first saw the Individual in May 2000, the Individual appeared tense
and was talking fast, and the psychiatrist questioned whether the Individual was in a hypomanic state. Tr.
at 134. In addition, in his written Psychiatric Assessment of the Individual, presumably completed after
their May 2000 consultation (hereinafter “the Psychiatric Assessment”),(3) the psychiatrist states that the
Individual “may be in a hypomanic episode.” Psychiatric Assessment at 3.(4)

Based on the foregoing, I find that the Individual has not mitigated the security concerns raised by his
Bipolar Disorder. Although there is evidence that the Individual has made marked progress in coping with
his Bipolar Disorder, the DOE psychiatrist presented credible testimony that there is a high risk of relapse
in the early stages of treatment. The qualified assurance of the Individual’s psychiatrist that “as long as
[the Individual] continues to do as well [as he has] in the last 3 months, I think the risk [of relapse] is
low,” Tr. at 137-38, does not overcome the DOE psychiatrist’s concern that the Individual may not “do
well” and may relapse. (5)
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As noted above, The testimony of the Individual’s psychiatrist, as well as the findings in the Psychiatric
Assessment, are consistent with the DOE psychiatrist’s testimony that, even on Depakote, the Individual
may have experienced a manic or hypomanic episdode in or around March 2000, 6 months prior to the
hearing. The recency of this episode itself raises a security concern that the Individual failed to resolve.
The Individual’s assertion that he was not manic at the time, but, instead, was either manifesting
symptoms of cocaine use or attempting to disguise the symptoms of cocaine use by acting manic, Tr. at
76-77, is not persuasive, in light of contrary testimony by the DOE psychiatrist, and because, as discussed
below, cocaine use itself constitutes a security concern.

In addition, I assign no weight to the testimony of the Individual’s psychiatrist that the Individual is
“stable enough” to “come back to work.” Tr. at 136. The Individual opines that the psychiatrist would not
have made the statement had he believed the Individual experienced a relapse in or around March 2000.
Tr. at 134-36. However, vague testimony that the Individual is fit to “come back to work” is not
tantamount to finding that the Individual is fit to return to a security-sensitive position. In any case, the
psychiatrist is not qualified to determine whether the Individual’s Bipolar Disorder constitutes a concern
for purposes of national security.

Moreover, I am not convinced that the Individual has been on medication and demonstrated mental
stability long enough to alleviate the security concerns raised by the 1997 manic episode. Based on the
DOE psychiatrist’s testimony regarding the Individual’s risk of relapse even on medication, and his
opinion that the Individual’s Bipolar Disorder causes or may cause a significant defect in Individual’s
reliability and judgment, I find that, in this case, 3 years is an insufficient amount of time to demonstrate
that the Individual’s Bipolar Disorder will not cause a significant defect in his judgment and reliability.
Therefore, with regard to the Individual’s Bipolar Disorder, I find that the Criterion H concern has not
been resolved.

B. Alcohol Abuse

The Individual, the psychiatrists and counselors who testified on the Individual’s behalf, and the DOE
psychiatrist agree that the Individual has abused alcohol.(6) The Individual admits that he had a years-long
“uncontrollable desire to drink,” Individual’s Letter to Security Specialist, dated June 2, 2000 (hereinafter,
“the Individual’s Letter”), and that he used alcohol despite the presence of strong incentives, such as high
blood pressure, to abstain. Tr. at 18. The Evaluation indicates that the Individual used alcohol to “self
medicate” the symptoms of the Individual’s Bipolar Disorder. Evaluation at 4. Based upon the testimony
of the Individual and the medical specialists, I find that the Individual’s history of alcohol abuse raises a
security concern under 10 C.F.R. § 710.8(j).

The Individual presented evidence to mitigate the concerns regarding his alcohol abuse. The Individual
maintains that he is rehabilitated from the condition and is fit to hold an access authorization. The
Individual testified that, as of the hearing date, he had been abstinent for 150 days. Tr. at 27. The
Individual testified that his abstinence began with a 2 week, in-patient alcohol rehabilitation program. Tr.
at 20. Immediately thereafter, the Individual enrolled in and completed a 5 week, intensive out-patient
program (“IOP”), as corroborated by the testimony of the IOP licensed professional counselor (“the IOP
counselor”). Tr. at 20, 51, 60. According to the IOP counselor, the Individual “met all treatment
expectations,” including abstinence, completion of written assignments, attendance at Alcoholics
Anonymous (“AA”) meetings and connection with a sponsor. Tr. at 60.

The IOP counselor testified that the Individual currently attends an aftercare program, which involves
continued abstinence and weekly group therapy sessions, supplemented by AA meetings and a continued
sponsor relationship. Tr. at 60. The Individual produced a signature sheet documenting his attendance at 25
AA meetings within the 30 days preceding the hearing. Individual’s Exhibit A. The Individual also
testified that he intends to maintain his abstinence and regular attendance at aftercare and AA meetings
indefinitely, regardless of his employment status. Tr. at 31; The Individual’s Letter. The Individual
testified that not only his work, but also his family and physical health, provide life-long incentives for
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him not to use alcohol. Tr. at 26-27.

Indeed, the testimony of each witness presented by the Individual was consistent with the Individual’s
assertion that he has adopted a serious recovery plan. The IOP counselor testified that the Individual’s
regular attendance at the group therapy sessions supports the Individual’s claim of abstinence, because, as
the IOP counselor explained, individuals who resume drinking tend not to come to the meetings. Tr. at 64-
65.

A licensed biofeedback and chemical dependency counselor testified that the Individual had come to her
seeking treatment for anxiety and had 6 therapy sessions with her within the 3 months preceding the
hearing. Tr. at 68. The counselor further testified that she has attempted to help the Individual improve his
marital relations and address the issues underlying his alcohol abuse. Tr. at 69.

The Individual’s wife corroborated the Individual’s regular attendance at AA meetings and his assertion
that he had completed 150 days of abstinence. Tr. at 98-99. She testified that there is no alcohol in their
home, they do not attend functions or go to places where alcohol will be served, and the Individual has
ceased associating with friends who drink. Tr. at 99, 103, 107. She further testified that since his return
from the in-patient program, the Individual has undergone a “complete turnaround,” and that he has
assumed a more positive approach to life. Tr. at 98.

The Individual’s religious mentor, a minister, testified that he met with the Individual once a week for the
3 months preceding the hearing, and that the Individual seems serious about his alcohol rehabilitation. Tr.
at 153. The minister further stated that he has never witnessed the Individual drink alcohol or seen alcohol
in the Individual’s home. Id.

The Individual’s sister-in-law testified that she makes unexpected visits to the Individual’s home and has
not seen the Individual drink or observed alcohol in his home since at least the period following his in-
patient treatment program. Tr. at 158. A co-worker of the Individual testified that, although he does not
socialize with the Individual outside of work, he has not seen the Individual drink alcohol or report to
work intoxicated. Tr. at 142-43.

The DOE psychiatrist and the substance abuse professional and two counselors who testified on the
Individual’s behalf agree that although the Individual has taken effective steps rehabilitation, his
rehabilitation is not complete. They each noted the particular complexities involved in the Individual’s
successful rehabilitation, since he suffers from substance abuse, including alcohol and cocaine, as
discussed below, as well as Bipolar Disorder. Tr. at 61-62, 70, 114.

The DOE psychiatrist initially testified that, based upon his diagnosis of the Individual as suffering from
alcohol abuse, the Individual must “not have any alcohol-related legal, family, social, job, medical or
other problems for a minimum of one year [following the date of the hearing]” in order to demonstrate
complete rehabilitation. Tr. at 53-54; Evaluation. at 20. After hearing testimony from other witneses, the
DOE psychiatrist amplified his recommendation to find, based on “new information [that the Individual
suffers from alcohol dependence,], abstinence is a requirement.” Tr. at 66. His combined testimony
indicates that the DOE psychiatrist believes the Individual must abstain from alcohol use and have no
alcohol-related problems for at least one year following the hearing date, in order to demonstrate
successful rehabilitation.

The substance abuse professional recommended that the Individual “continue the aftercare . . . for at least a
year, possibly 18 months; that he needs to attend a minimum of three AA meetings a week and . . .
continue in his therapy and biofeedback work.” Tr. at 114-15. She also emphasized the need for the
Individual to establish an ongoing relationship with a psychiatrist who can monitor the Individual’s
medication. Tr. at 115.

The IOP counselor described his prognosis for the Individual as “guarded.” Tr. at 61. He noted that,
although the Individual had made a “good start,” 150 days is a “short amount of time.” Tr. at 65, 72. He
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further testified that his “recommendation in this case probably would be for [the Individual] to attend
aftercare for at least a year, because that gives him some stability and guidelines . . . .”Tr. at 64. He further
emphasized that, because recovery from alcohol abuse requires comprehensive life changes, the first 2
years following rehabilitation are critical, and that after 2 years, an alcohol abuser’s prognosis improves.
Tr. at 65.

The biofeedback counselor was hesitant to place the Individual’s successful rehabilitation on a time- line,
instead stating that the length of time required depends on “how much [the Individual] worked in the
treatment process and what kind of changes he was willing to look at . . . .” Tr. at 72. She noted that the
Individual had failed to appear, without notice, for 3 scheduled sessions. Tr. at 71. Moreover, she was
unsure whether she would continue therapy with the Individual, stating that “there needs to be more
interest on his part.” Tr. at 71. Although she testified that the Individual has the “potential” to be
successful in his recovery progress, he seems a “bit hesitant to really do everything that needs to be done.”
Tr. at 73.

Based on the foregoing testimony, I find that the Individual has not come forward with sufficient evidence
to mitigate the security concerns raised by his alcohol abuse. Although the Individual brought forth
persuasive evidence supporting his claim that he has been abstinent and in counseling for 6 months, every
medical specialist who made a recommendation concerning the Individual indicated that he has not been
in a recovery program long enough to alleviate the risk of relapse. They consistently testified that the
Individual must be involved in a comprehensive recovery plan, including abstinence, for at least one year.
Regardless of whether the one year period runs from either the date the Individual left the in-patient
treatment center, or the date of the hearing, it is clear that the Individual had not completed 365 days of
abstinence as of the date of the hearing. I find their recommendations to be compelling, particularly
because the Individual is embarking on an alcohol recovery program while learning to cope with Bipolar
Disorder. Therefore, with regard to the Individual’s alcohol abuse, I find that the Individual has not
resolved the Criterion J security issues.

C. Cocaine Use

The Individual does not dispute the DOE psychiatrist’s finding that he used cocaine. The finding was
based upon the positive results of a drug screen administered to the Individual on the same day as the DOE
psychiatrist’s examination. Evaluation at 17, 21. The DOE psychiatrist was unable, however, to diagnose
the Individual as suffering from cocaine abuse. Tr. at 55.(7)

The Individual testified that he would buy a gram of cocaine every pay period, beginning in or around
December 1999 and ending with the last use for which he tested positive in March 2000. Tr. at 31, 43-44.
He further stated that he used cocaine as a substitute for alcohol, because he knew he “could take this out
of [his] system in 3 days.” Tr. at 32. Regardless of whether the Individual suffers from cocaine abuse, the
Individual’s admitted pattern of cocaine use is sufficient to raise a Criterion K security concern.

Citing the same steps he has taken toward alcohol rehabilitation, the Individual asserts that he has
maintained abstinence from cocaine(8) and is now rehabilitated from his cocaine use. The Individual
asserts that his “drug of choice” was alcohol, and that, the aftercare program and AA meetings at once
address his alcohol abuse and cocaine use. Tr. at 31.

Based upon the foregoing testimony, I find that the Individual has not demonstrated sufficient abstinence
from cocaine to establish full recovery. As discussed above, the DOE psychiatrist, as well as the substance
abuse professional and counselors who testified on behalf of the Individual, recommended at least 12
months of abstinence and therapy to demonstrate rehabilitation from his abuse of alcohol. Tr. at 56. The
medical specialists agree that the Individual must abstain from use of cocaine, as well as alcohol, during
this period. Accordingly, with regard to the Individual’s cocaine use, I find that the Individual has not
mitigated the Criterion K security concerns.
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IV. CONCLUSION

For the reasons set forth above, I find that there is derogatory information in possession of the DOE which
raises security concerns, as provided for by 10 C.F.R. §§ 710.8(h), (j), and (k). I further find that the
Individual has not brought forth sufficient evidence to establish that granting him access authorization
would not endanger the common defense and security and be clearly consistent with the national interest.
Accordingly, it is my opinion that the Individual’s access authorization should not be granted.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer’s Opinion within 30 calender days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy

of its statement on the other party, who may file a response within 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: November 7, 2000

(1)The DOE psychiatrist testified that of the two types of Bipolar Disorders, Bipolar I Disorder and
Bipolar II Disorder, Bipolar I Disorder is more severe and represents a greater security risk than Bipolar II
Disorder. Tr. at 56.

(2)The DOE psychiatrist testified that studies on lithium, another drug used to treat Bipolar Disorder,
reveal that the longer a patient is on it, the less likely it is that patient will have a recurrent manic episode.
Although the DOE psychiatrist indicated that Depakote has not been in use long enough to obtain the same
level of detailed studies available for lithium, the risk of relapse with Depakote also decreases
proportionately with years of use. Tr. at 79-80.

(3)The Psychiatric Assessment is undated.

(4)According to the DOE psychiatrist, an individual in a hypomanic episode may demonstrate the same,
but less severe, symptoms than an individual in a manic episode. Tr. at 56.

(5)According to the DOE psychiatrist, an individual in a hypomanic episode may demonstrate the same,
but less severe, symptoms than an individual in a manic episode. Tr. at 56.

(6)On October 24, 2000, I received a one-page facsimile from the office of a physician, stating that the
Individual “Can go back to work October 24, 2000. No side effects of medications. No reason to believe
he would have any problems with safety.” I am unable to attach any significance to this document,
however, because I have no explanation regarding the nature of the physician’s relationship with
Individual, why the referenced medications were prescribed, or what the physician means by “problems
with safety.” In any event, the language in the document does not convince me that there is no security
concern regarding the Individual.

(7)The Intensive Outpatient Treatment counselor also noted that the Individual meets 3 criteria for alcohol
dependence in the Diagnostic Statistical Manual IV, including continued use of alcohol despite negative
consequences, use of more alcohol than intended, and prolonged use of alcohol. Tr. at 66.
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(8)The Individual’s substance abuse professional testified that the Individual had a “mixed substance
dependence of alcohol and cocaine.” Tr. at 113.

(9)The Individual’s wife, sister-in-law, co-worker/friend, and religious mentor provided testimony
consistent with the Individual’s assertion that he has not used cocaine, at least since April 2000.
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January 19, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: July 10, 2000

Case Number: VSO-0382

This Opinion concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the individual") to
receive an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

For a number of years, the individual was employed by a Department of Energy (DOE) contractor in a job
that required that he maintain a security clearance. As part of a routine reinvestigation, the individual was
interviewed by a personnel security specialist in October 1990 (1990 PSI) and April 1991 (1991 PSI), and
completed a Questionnaire for Sensitive Positions (QSP) in December 1990. As a result of this
investigation, the DOE security office determined that certain information in its possession raised
substantial doubts about the individual’s continuing eligibility for access authorization. This information
pertained to the criteria for determining eligibility for access to classified matter or special nuclear
material set forth at 10 C.F.R. § 710.8, paragraphs (f), (k) and (l).(2) An administrative review proceeding
was initiated, a hearing was held, and the individual resigned from his position with the DOE contractor
after receiving an unfavorable Opinion from a Hearing Officer.

In 1998, the individual applied for reinstatement of his security clearance, in conjunction with his
employment with another DOE contractor. Another investigation was conducted, including a PSI in
January 2000 (2000 PSI). After this investigation, the DOE security office concluded that its previous
security concerns regarding paragraph (k) had been resolved, but that valid concerns remained under
paragraphs (f) and (l). The local DOE Security Director informed the individual of this determination in a
letter which set forth in detail the DOE’s security concerns and the reasons for those concerns. I will
hereinafter refer to this letter as the Notification Letter.

The individual requested a hearing on this matter. The local DOE Security Director forwarded the
individual’s request to the Office of Hearings and Appeals and I was appointed the Hearing Officer. The
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hearing was convened near the individual’s job site. Two witnesses testified at the hearing. Testifying for
the DOE was a Personnel Security Analyst, and the individual testified on his own behalf.

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of the derogatory information under
paragraphs (f) and (l) that created a substantial doubt as to the individual’s eligibility to hold a clearance.
This information pertains to the individual’s past usage of illegal drugs and contradictory or misleading
statements made by the individual on his 1990 QSP and during his 1990 and 1991 PSIs concerning that
usage.

Paragraph (f) defines as derogatory any information indicating that the individual has “deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for National Security Positions, . . . a Personnel Security Interview . . ., or proceedings
conducted pursuant to § 710.20 through § 710.31.” Under this paragraph, the Notification Letter cites
inconsistencies between the individual’s 1990 QSP and PSI and his statements during the 1991 PSI .
Specifically, the individual answered “No” to question 24b on his 1990 QSP, which asks whether he had
used or supplied marijuana, cocaine or other illegal drugs within the last five years. However, during his
1991 PSI, the individual recalled that he last used marijuana sometime between 1987 and 1989 and
cocaine between December 1989 and February 1990. Furthermore, during his 1990 PSI, the individual
stated that he used marijuana four or five times between 1974 and 1976, and cocaine four or five times,
with his last usage occurring before 1986. During his 1991 PSI, however, the individual indicated that he
last used marijuana between 1987 and 1989, and used cocaine on about a dozen occasions, with the last
usage occurring between December 1989 and February 1990.

Paragraph (l) concerns information showing that the individual has engaged “in any unusual conduct or is
subject to any circumstances which tend to show that [he] is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause [him] to act contrary to the best interests of national security. Such conduct or
circumstances include, but are not limited to, criminal behavior . . . , or violation of any commitment or
promise upon which DOE previously relied to favorably resolve an issue of access authorization
eligibility.” Under this paragraph, the Letter cites the individual’s repeated use of illegal drugs while
holding a security clearance, despite his knowledge of the DOE’s policy against such use. The Letter also
refers to the 1990 PSI, during which the individual was asked if he was sure about the dates that he had
provided regarding his illegal drug use. He replied that he was positive, but would inform the DOE if he
later recollected otherwise. However, during the 1991 PSI, the individual said that after the 1990 PSI, he
remembered his actual last date of illegal drug use. When asked why he did not contact the DOE as
promised, he said that he was scared and he thought everything was over.

III. Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether granting the individual a security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c).
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A DOE Personnel Security Hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a
showing of derogatory information raising security concerns, the burden is on the individual to produce
evidence sufficient to convince the DOE that granting access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995)
(affirmed by OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned
above and of all the evidence in the record in this proceeding, I find that the individual has failed to make
this showing, and that he should therefore not be granted a security clearance.

At the hearing, the individual did not deny the existence of significant inconsistencies between his 1990
and 1991 PSIs and his 1990 QSP. Instead, he testified that he either did not understand the questions he
was being asked, Hearing Transcript (Tr.) at 30, 52, or did not take them seriously, Tr. at 48. He also said
that his life has changed significantly in the last ten years. Tr. at 52-54. In that time, the individual lost his
parents, got married, became a father, and experienced severe health difficulties. Id. As a result of these
occurrences, the individual testified, his “life slowed down tremendously. I’ve taken life more seriously.”
Tr. at 53.

Based on my review of the record in this proceeding, I do not find the individual’s explanations of the
inconsistencies cited in the Notification Letter to be credible. For example, the individual contends that he
incorrectly answered “no” to question 24b on his 1990 QSP because he misunderstood that question. I do
not find his position convincing. The wording of that question is unambiguous and relatively
straightforward. It states “[d]o you now use or supply, or within the last five years have you used or
supplied, marijuana, cocaine, narcotics, hallucinogenics, or other dangerous or illegal drugs?”
Nevertheless, at the hearing, the individual claimed that he interpreted the question to mean “consistent”
use. Tr. at 30. His inference is not consistent with the text of the question. Moreover, during the 1990 PSI,
six weeks before the QSP, a DOE security analyst indicated to the individual that illegal drug “use,” for
security purposes, could consist of a single incident. 1990 QSP at 4. I find it difficult to believe that the
individual’s failure to answer this question accurately resulted from a misunderstanding.

Equally unavailing is the individual’s contention that he did not take the 1990 QSP and PSI seriously.
During the PSI, the interviewer asked the individual if he was aware that the individual could be subject to
a substantial fine, imprisonment, or both, for providing false or misleading information, and the individual
replied in the affirmative. 1990 PSI at 3. At the end of the QSP, directly over the individual’s signature,
was a “Certification That My Answers Are True.” That certification states, in pertinent part, that “[i]
understand that if I did not tell the truth on this form or did not list all relevant or material facts or events,
the Federal Government may fire me, may not hire me, may deny or revoke my clearance, or may
prosecute me. I understand that prosecution may result in my being fined up to $10,000, imprisoned up to
five years, or both.” 1990 QSP at 9. It is difficult to imagine what other steps could have been taken to
convey more effectively to the individual the importance of answering the questions truthfully and fully.
Moreover, even if I found this explanation to be credible, the individual’s failure to take seriously his
obligation to provide truthful information during a security investigation would itself raise valid concerns.

I further conclude that the shifting and inconsistent nature of the individual’s explanations for his earlier
false statements indicates that the individual is still not being totally honest about those transgressions.
During the hearing, the individual initially stated that he answered question 24b on his 1990 QSP
incorrectly because he thought the question referred to consistent use of illegal drugs, and not sporadic
use. Tr. at 30. Later, the individual testified that his incorrect answer may have been the result of his
copying answers from an earlier QSP. Tr. at 41. However, when presented with a copy of that QSP, DOE
Exhibit 11, which did not inquire about drug use, the individual reverted to his previous explanation for
the incorrect answer. Tr. at 45. This testimony is part of a pattern of differing explanations given by the
individual in both his earlier and more recent statements. He has explained his inaccurate statements as
being the result of “guessing,” 2000 PSI at 9, a “misunderstanding,” 2000 PSI at 26, a failure to remember
his more recent usages of cocaine, 1991 PSI at 35-36, an inability to focus during the 1990 and 1991 PSIs
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because of his father’s terminal illness, Tr. at 50, and a failure to take the 1990 PSI and QSP seriously. Tr.
at 48. None of these explanations encompass what I believe to be the most likely reason for the
individual’s false or misleading statements: that during the 1990 QSP and PSQ, he was attempting to
minimize his drug usage for fear of losing his clearance. Indeed, the individual cited this fear as a reason
for not contacting the DOE after his 1990 PSI to correct misstatements that he made during that interview,
despite his promise to do so. 1991 PSI at 26-27.

In concluding that the individual should not be granted a clearance, I recognize that the false statements
that he made occurred more than ten years ago, and that significant changes in the individual’s life have
occurred in that time. There is nothing in the record that would indicate that the individual has used illegal
drugs within the last ten years. Moreover, during that time, the individual got married, became a father,
and lost both of his parents. Tr. at 52-54. I do not doubt that these events have caused the individual to
“take[] life more seriously.” Tr. at 53. However, these factors do not act as sufficient mitigation of the
DOE’s security concerns. As an initial matter, the individual was in his late twenties and early thirties
during the period when he was using drugs while holding a security clearance and making false statements
about that usage. This is therefore not a case in which his misdeeds can be attributed to the immaturity of
youth. More importantly, the differing and inconsistent nature of the explanations that he gave at the
hearing and during the 2000 PSI indicate that valid concerns still exist about the individual’s judgement,
reliability and honesty.

IV. Conclusion

As explained in this Opinion, I find that the individual has not successfully mitigated the DOE’s security
concerns under paragraphs (f) and (l) of the personnel security regulations. Based on the record in this
proceeding, I am therefore unable to conclude that granting the individual access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, I find that the individual should not be granted access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: January 19, 2001

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.

(2) Paragraph (k) refers to information indicating that a clearance holder has “possessed, used, or
experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 except as prescribed or administered by
a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by law.” 10
C.F.R. § 710.8(k). Paragraphs (f) and (l) are discussed later in this Opinion.
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February 8, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 11, 2000

Case Number: VSO-0384

This Opinion concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”) to hold
an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” A
Department of Energy Operations Office (DOE Operations Office) suspended the individual’s access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored. As set forth in the Opinion, I recommend that the individual’s security clearance not be restored.

I. Background

The individual is employed at a DOE facility and held an access authorization. The DOE suspended the
individual’s access authorization as a result of receiving derogatory information that was not resolved
during a personnel security interview. That information is set forth in the Notification Letter and is
summarized below. The Notification Letter identified the following five categories of derogatory
information that applied to the individual.

1. The Individual “has deliberately misrepresented, falsified, or omitted significant information
from a Questionnaire for National Security Position (QNSP) . . . or written or oral statements
made in response to official inquiry on a matter that is relevant to a determination regarding
eligibility for DOE access authorization.” 10 C.F.R. § 710.8 (f) (Criterion F). The basis for
this charge is that the individual signed a QNSP in September 1999 that stated that in the
preceding seven years he had not used drugs, that he had never used drugs while possessing a
security clearance, nor had he used drugs with a cleared DOE employee. However, the
individual admitted in March 2000 that he had used illegal drugs from 1972 to January 2000
and that he failed to disclose this to an investigator conducting a reinvestigation of his
qualifications to hold a clearance. In June 2000, the individual admitted to a DOE psychiatrist
that he had used drugs with a cleared DOE employee from 1997 to 1999.
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2. The individual has “an illness or mental condition of a nature which, in the opinion of a
board-certified psychiatrist, causes or may cause, a significant defect in his judgment or
reliability.” 10 C.F.R. § 710.8 (h) (Criterion H). In June 2000, a DOE psychiatrist evaluated
the individual as having two illnesses/mental conditions that cause or may cause a significant
defect in his judgment or reliability, specifically Alcohol Dependence and Substance Abuse.

3. The individual “has been, or is a user of alcohol habitually to excess, or has been diagnosed
by a board-certified psychiatrist as alcohol dependent or as suffering from alcohol abuse.” 10
C.F.R. § 710.8 (j) (Criterion J). This charge is based on the June 2000 diagnosis of the
individual as alcohol dependent. In addition, the individual admitted to excessive drinking
through February 2000 and enrollment in a residential alcohol treatment program in 1984. The
same alcohol treatment facility also diagnosed the individual as alcohol dependent in March
2000.

4. The DOE is in possession of information that the individual has used or experimented with
a drug or other controlled substance. 10 C.F.R. § 710.8 (k) (Criterion K). The bases for this
information are the individual’s admission of: (a) marijuana use from 1972 through 1987, and
then from 1991 to mid-January 2000; (b) the use of hallucinogenic mushrooms on eight
occasions between 1994 and 1999; and (c) the use of cocaine on four occasions from June
1999 to October 1999. In addition, a DOE consultant/psychiatrist diagnosed the individual in
June 2000 as suffering from Substance Abuse without adequate evidence of rehabilitation or
reformation.

5. The individual “has engaged in unusual conduct or is subject to circumstances which tend
to show that he is not honest, reliable or trustworthy; or which furnishes reason to believe that
he may be subject to pressure, coercion, exploitation or duress which may cause him to act
contrary to the best interests of the national security.” 10 C.F.R. § 710.8 (l) (Criterion L). The
basis of this charge is the individual’s use of drugs despite signing two drug certifications
(1986 and 1989). The individual admitted that he was aware of the illegality of his drug use
and of the DOE policy prohibiting drug use, and that a violation of the drug certification
could cause him to lose his clearance. The individual also admitted that he cancelled two
psychiatric appointments in 1994 in order to allow any trace of drugs to leave his body, and
then diluted his urine with cranberry juice prior to taking a later test in order to avoid
detection of recent drug use.

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a
hearing in this matter. 10 C.F.R. § 710.21(b). On July 12, 2000, I was appointed as Hearing Officer in this
case. After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a
hearing date. At the hearing, the DOE counsel called two witnesses, the DOE consultant-psychiatrist (DOE
psychiatrist) and a DOE personnel security specialist. The individual testified and also elected to call his
psychiatrist, substance abuse therapist, supervisor and Alcoholics Anonymous (AA) sponsor as witnesses.
The transcript taken at the hearing shall be hereinafter cited as “Tr.” Various documents that were
submitted by the DOE counsel and the individual during this proceeding constitute exhibits to the hearing
transcript and shall be cited as “Ex.”

II. Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). Although it is impossible
to predict with absolute certainty an individual’s future behavior, as the Hearing Officer, I am directed to
make a predictive assessment. There is a strong presumption against the granting or restoring of a security
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clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the
national interest” standard for the granting of security clearances indicates “that security determinations
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should not be restored as I cannot conclude that such restoration would not endanger the common defense
and security or would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific
findings that I make in support of this determination are discussed below.

A. Findings of Fact

The facts in this case are uncontested. At the request of a new employer, a government agency performed
a background investigation on the individual in 1986. Tr. at 12. That investigation uncovered the use of
illegal drugs, excessive alcohol use, and the individual’s enrollment in an alcohol treatment facility in
1984. Tr. at 12; Ex. 5-1 (1986 PSI) at 12. The DOE conducted a personnel security interview with the
individual in 1986 to resolve that information. 1986 PSI. During the PSI, the individual admitted to
smoking marijuana, from twice a year to weekly to daily, for varying periods of time and with brief
periods of abstinence. 1986 PSI at 16-30. The individual also admitted using cocaine twice and
amphetamines once. 1986 PSI at 32. During the PSI he was informed that DOE policy forbids the use of
illegal substances. PSI 1986 at 45. The individual signed a drug certification that he would not use illegal
drugs in the future. Id. at 50-53. The individual also admitted in the PSI that he began to drink daily and
heavily in 1982. Id. at 58-50. He voluntarily admitted himself to a 28-day residential alcohol treatment
program in 1984. Id. at 60. He stated that, with the exception of two beers in October 1984 and one glass
of champagne in December 1984, he had abstained from alcohol since leaving the program. Id. DOE
granted the individual a clearance in October 1986. Ex. 1-7. The individual left his employer and his
clearance was terminated. Ex. 1-3. He then applied for a job with DOE and another PSI was conducted in
November 1989. Ex. 5-2 (1989 PSI). During that PSI, the individual denied any drug use beyond what he
had disclosed in 1986. 1989 PSI at 41. He also denied that he was an alcoholic, but acknowledged
moderate drinking. 1989 PSI at 21. The individual signed another drug certification in November 1989,
and his clearance was reinstated the same month. Ex. 1-4; Ex. 4-2. He joined DOE in December 1989. Ex.
5-4 at 3.

In 1993, a routine re-investigation of the individual disclosed excessive alcohol use. Ex. 1-5. The
individual signed a QNSP in March 1993 stating that he had not used drugs in the past five years. Tr. at
15; 1993 PSI at 15. As a result of the information about alcohol use, the DOE conducted a PSI to resolve
the derogatory information. Ex. 5-3 (1993 PSI). In the 1993 PSI, the individual denied drug use, but
admitted excessive alcohol use, and he was referred to a DOE psychiatrist for evaluation. 1993 PSI at 92-
94. The individual told the psychiatrist that he consumed four to five beers on two to three nights each
week, but denied drug use. Ex. 3-10 (1994 Evaluation) at 21. The psychiatrist concluded that the individual
did not meet the criteria for substance dependence or alcohol abuse. 1994 Evaluation at 27-28. DOE
security continued the individual’s clearance. Ex. 1-7.

The DOE made three attempts over the period from December 1998 to September 1999 to obtain
documents from the individual in order to begin a second routine reinvestigation. Exs. 2-11; 2-12; 2-13. In
December 1999, the individual began to see a psychiatrist for depression. Tr. at 53; Ex. 2- 16. The
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individual’s psychiatrist recognized that the individual was drinking excessively, and recommended that
the individual enter the alcohol treatment program offered at that clinic. Tr. at 53. The individual entered
the alcohol treatment program in March 2000. Tr. at 54. When the reinvestigation disclosed that the
individual was attending an alcohol treatment program, the DOE scheduled another PSI for March 29,
2000. Ex. 5-4 (2000 PSI). However, on March 27, 2000, the individual submitted a letter to DOE
admitting that he suffered from alcoholism, chemical dependency and depression, and had been under care
for those conditions since December 1999. Ex. 2-16. In the 2000 PSI, the individual admitted excessive
alcohol use and drug use while holding a clearance. 2000 PSI at 19-97. As a result of the derogatory
information, the individual’s clearance was suspended on March 30, 2000, and DOE issued a Notification
Letter to the individual with charges under Criteria F, K and L. Ex. 2-18; Ex. 2-20. The individual was
also referred to the DOE psychiatrist for another evaluation in June 2000, and the psychiatrist diagnosed
the individual as suffering from alcohol dependence and substance abuse without adequate evidence of
rehabilitation or reformation. Ex. 3-11 (2000 Evaluation). During the evaluation, the individual also
admitted using drugs with another cleared DOE employee. Id. at 10-11. The DOE then issued an amended
Notification Letter, adding Criteria H and J. Ex. 2-24.

B. Criteria H, J, and K - Illness/Mental Condition, Drug Use and Alcohol Use

The charges under Criteria H, J and K are based on the individual’s admitted drug and alcohol use and the
DOE psychiatrist’s diagnoses of Alcohol Dependence and Substance Abuse. The individual, in his request
for a hearing, admitted that the dates and information about his previous drug use as set forth in the initial
Notification Letter were accurate. Individual’s Request for Hearing (July 11, 2000). Therefore, I find that
the security office properly invoked Criteria H, J and K. However, the individual also has presented
evidence to mitigate these charges that will be subsequently discussed. The individual indicated that he had
“voluntarily” disclosed information about his drug use to the security office. Id. He also offered testimony
at the hearing intending to show that he had been rehabilitated and reformed from his addictions to drugs
and alcohol. Tr. at 126-130. He testified that he had faithfully attended AA and treatment for nine months,
and had been abstinent for that time. Tr. at 130. The individual testified that he now recognizes his
depression and how to treat it appropriately, without self-medicating with controlled substances. Tr. at
128.

1. Testimony of the DOE Psychiatrist

The DOE psychiatrist testified at the hearing that the individual did not show adequate evidence of
rehabilitation or reformation. Tr. at 115. The psychiatrist first met the individual during an evaluation in
1994, and gave the individual a favorable report after that meeting. Tr. at 111-112. The DOE psychiatrist
did not see the individual again until the June 2000 evaluation. Tr. at 112. He testified that after evaluating
the individual, he concluded that there were two components required for the individual to show adequate
evidence of rehabilitation. Tr. at 115. The first component was “active treatment,” specifically, attending
AA or a professionally led program. Tr. at 116. The individual has attended both, and the psychiatrist
testified that he changed his initial requirement from one year of active treatment to nine months (the
amount of time that the individual had been in treatment as of the hearing date) because the individual had
participated in a very rigorous program since March 2000 and because the individual was very honest with
the psychiatrist during the June 2000 evaluation. Tr. at 117. The psychiatrist testified that the individual
therefore met his first requirement (sufficient hours of treatment) for rehabilitation and reformation.
However, the second component was a time requirement based on the risk of relapse. Id. The psychiatrist
testified that the individual required two years of abstinence due to his relapse from the 28-day residential
treatment program he had attended in 1984. Id. According to the DOE psychiatrist, the individual had not
been abstinent for a sufficient time to demonstrate rehabilitation and reformation. Nonetheless, the DOE
psychiatrist testified that the individual was in a good prognostic category due to the steps the individual
had taken toward honesty. Tr. at 123.

2. Testimony of the Individual’s Psychiatrist
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The individual offered the testimony of the psychiatrist who had treated him since January 2000, the
medical director of the treatment center, in order to mitigate the charges under Criteria H, J and K(1). The
individual’s psychiatrist testified under oath that he has worked in the field of addiction medicine or
addiction psychiatry for 13 years. Tr. at 52. He testified that he was certified by the American Society of
Addiction Medicine (ASAM) as a specialist in that field, and worked with patients who suffer from
substance abuse or dependency disorders, usually in combination with another illness, such as depression.
Id. (2) He first began treating the individual for depression in January 2000. Tr. at 53. However, the
psychiatrist felt that the individual’s alcohol use interfered with his treatment, and he informed the
individual that the depression could not be treated successfully if the individual did not abstain. Tr at 53-
54. The individual then enrolled in the treatment program, whose goal is permanent abstinence and
sobriety, in March 2000. Tr. at 54. The individual’s psychiatrist testified that even though the individual
did not inform him of his drug use until later in the year, the psychiatrist was not concerned because the
treatment program was the same for alcohol or drug abuse. Tr. at 61-2. He also testified that polysubstance
abuse did not have a long term effect on recovery, in his opinion. Tr. at 62. He said that it was not
uncommon for clearance holders to disclose an alcohol problem to him, yet hide a drug abuse problem
because they feared losing their clearance. Tr. at 60. According to the physician, the individual had an
“excellent” level of participation in the program, completed the three month program successfully and
continued to attend aftercare with no evidence of relapse. Tr. at 51, 54-55. All of the individual’s drug
tests were negative. Tr. at 68. The individual’s psychiatrist also testified that the staff of the treatment
center were very impressed with the individual’s progress. Tr. at 51.

The individual’s psychiatrist diagnosed the individual as being in full remission, with an excellent
prognosis.(3) In explaining his prognosis, the psychiatrist testified as follows:

I say his prognosis is excellent because of the effort he put into treatment, the fact that he’s
been able to sustain his sobriety this long, the fact that he’s been brutally honest with
everybody about everything, the fact that he’s working at a job in an occupation where
continued sobriety is going to be an issue, it’s going to be watched. The quality of his life is
so vastly different now that he’s sober, and the depression has been dealt with, that I just can’t
foresee, based on what I know of him, a realistic possibility of a relapse. Could it happen?
Yeah, but he certainly has the tools to avoid it.

Tr. at 56-57.

When questioned at the hearing about the fact that the individual had relapsed after attending a treatment
program in 1984, the psychiatrist responded that short-term residential programs of the type the individual
attended in 1984 have fallen out of favor based on recent studies in addiction medicine. Tr. at 71.
According to the psychiatrist, who testified that he has worked in such programs in the past, specialists in
the field now recommend a minimum intervention of three months, similar to the program that the
individual attended at the center in March 2000. Id. He indicated that interventions of less than three
months are “next to worthless.” Tr. at 71. The psychiatrist went on to explain that residential programs had
a high rate of relapse because the patients lived in a controlled environment for 28 to 30 days, and it was
much easier to influence their behavior while they were in residence. Tr. at 77. The individual’s current
program addressed his depression and treated him daily as he grappled with the elements in the same
environment that could contribute to relapse. Tr. at 78.

3. The Individual Has Successfully Mitigated Charges Under Criteria H, J and K

In most of the cases in which an individual claims to have been rehabilitated from substance-related
disorders, we found that there is not sufficient evidence of rehabilitation until the individual has abstained
from the use of all psychoactive substances for a period of at least 12 months, and a competent mental
health professional has given an opinion that the individual is rehabilitated. See, e.g., Personnel Security
Hearing, Case No. VSO-0363, 28 DOE ¶ 82,760 (2000); Personnel Security Hearing, Case No. VSO-
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0063, 25 DOE ¶ 82,789 (1996), affirmed OSA, 1996. However, the 12 month standard is not a rule, but
must be applied flexibly on a case-by-case basis. Personnel Security Hearing, Case No. VSO-0363, 28
DOE ¶ 82,760 (2000); Personnel Security Hearing, Case No. VSO-0130, 26 DOE ¶ 82,779 (1997),
affirmed OSA, 1997. Nonetheless, we have not deviated from this standard without a showing of
significant mitigating circumstances and a clear finding by a competent expert. I conclude that the
individual has presented significant mitigating factors and a clear finding by a competent expert that he
has been rehabilitated and reformed from substance abuse.

I found the testimony of both medical professionals very credible. However, the testimony of the
individual’s psychiatrist was more persuasive with respect to his diagnosis of full remission. This
diagnosis is supported by the DOE psychiatrist’s testimony that the individual had a good prognosis for
recovery. Tr. at 123. The individual’s psychiatrist, unlike the DOE psychiatrist, had a year-long
professional relationship with the individual at the time of the hearing. He persuasively explained the
serious shortcomings in the program that the individual had attended in 1984 and strongly praised the
individual’s current movement toward honesty about his addictions. I also note the rigorous treatment
program that the individual has designed for himself. I am convinced that the individual has abstained
from alcohol since February 2000 (10 months of abstinence at the time of the hearing), and from drugs
since January 2000 (11 months of abstinence at the time of the hearing). There is no evidence that he has
had a relapse, he continues to attend AA meetings daily, and he meets with private therapists. Tr. at 91-
95, 98-100. Thus, based on the record before me, I find that the individual has submitted adequate
evidence of rehabilitation and reformation from Substance Abuse and Alcohol Dependence.

C. Criterion L- Honesty, reliability and trustworthiness

The charges listed in the Notification Letter under Criterion L concern the individual’s continued use of
drugs after signing drug certifications in 1986 and 1989, and his cancellation of two drug tests in 1994 in
order to hide his drug use. Notification Letter at 2-3. The individual admitted all of the derogatory
information. Tr. at 128-129. Therefore, I find that the local security office had sufficient grounds to invoke
Criterion L.

As mitigating evidence, the individual testified that since enrolling in the treatment program, he has
“endeavored to be as honest and open as possible with all of my dealings as far as drug usage, alcohol
usage, and in various other areas.” Tr. at 129. The individual went on to say that he has come to appreciate
the value of honesty, even when inconvenient. Id. As evidence, he refers to his emotional and painful
disclosure to the DOE psychiatrist of the name of another cleared DOE employee who had used drugs
with him. Id.; Ex. 3-11 at 10.

In further support of the individual’s attempt to mitigate the charges, there was substantial credible witness
testimony about the individual’s honesty. First, the individual’s supervisor testified that he has noticed
very positive changes in the individual in the past year–the individual is more comfortable and more open.
Tr. at 107-109. He considered the individual to be honest and trustworthy. Id. Second, the individual’s
therapist testified that the individual “has become progressively more honest and sure of [himself] since
leaving treatment.” Tr. at 92. He stated that the individual appears to have been “very honest and
straightforward.” Id. Third, the DOE psychiatrist testified that the individual seems to have changed for the
better since treatment. He testified that the individual’s attitude was different at their second meeting in
June 2000. Tr. at 114. He stated that the individual was ”quite straightforward and honest with me.” Id.
The DOE psychiatrist went on to say that he has performed many evaluations, and he can sense when
people are deceptive. Id. He did not get that sense from the individual. Id. He testified at the hearing that
the individual did a “180 degree turnaround” in terms of his honesty and sincerity when compared to the
1994 evaluation. Id. He also testified that “all of [the individual’s] dishonesty is essentially related to
hiding and covering and minimizing his alcohol and drug use.” Tr. at 121. He completed his testimony by
stating that he had a lot of respect for the individual. Tr. at 125. Finally, the individual’s psychiatrist
testified that he also attributed the individual’s past deception to shame and embarrassment about having
an addictive disorder. Tr. at 65-66. He now considered the individual to be honorable, trustworthy and
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honest. Tr. at 65.

After a careful review of the record, and observation of the demeanor of all of the witnesses, I find that the
individual has successfully mitigated the charges under Criterion L. Even though the record contains
incidences of unusual conduct and dishonesty in the individual’s pre-treatment behavior, every witness
(except the personnel security specialist) testified in support of the individual’s honesty, reliability and
trustworthiness at this point in his life. I found the individual’s testimony to be sincere and observed that
he communicated both positive personal information and negative personal information with the same
level of forthrightness. He has admitted his previous indiscretions and even exposed a close friend in his
movement toward personal honesty. The secrets that the medical professionals blamed for his past
deceptions (i.e., his drug use) have been exposed.

This is the type of “pertinent behavioral change[ ]” that I am directed to consider as the hearing officer in
this case. 10 C.F.R. § 710.7(c). Therefore, I find no evidence in the record to support a belief that the
individual at this point in his life is subject to pressure, coercion, exploitation or duress which may cause
him to act contrary to the best interests of the national security. Thus, I find that the individual has
mitigated the charges under Criterion L.

D. Criterion F - Falsification

Criterion F concerns information that indicates an individual “[d]eliberately misrepresented, falsified, or
omitted significant information” during an official inquiry concerning his eligibility for a clearance. 10
C.F.R. § 710.8 (f). The individual admits that in September 1999 he completed a QNSP in which he
certified that he had not used any illegal controlled substance, nor had he ever illegally used a controlled
substance while possessing a security clearance, and that he had not been involved in the receipt of any
illegal drugs for his own intent. Tr. at 126. However during the 2000 PSI, the individual admitted using
illegal drugs from 1972 until mid-January 2000 while holding a security clearance and receiving drugs for
his own intent. 2000 PSI at 16-17; 48-98. He also admitted that he failed to disclose these facts to the
individual conducting his five year reinvestigation. In addition, the individual denied using drugs with any
cleared DOE employee in the 2000 PSI, but admitted doing so in his June 2000 psychiatric evaluation. Tr.
at 129; Notification Letter at 1. The individual admits that all charges under Criterion F are correct. Tr. at
126. Therefore, I find that DOE properly invoked Criterion F.

Security concerns regarding verified falsification are very difficult to resolve. See Personnel Security
Hearing, Case No. VSO-0255, 27 DOE ¶ 82,801 (1999). The personnel security specialist testified that
“[f]alsification is probably the hardest thing to provide adequate proof of rehabilitation and reformation
from.” Tr. at 23. This is because DOE security programs are based on trust, and once an individual has
breached that trust, security personnel will question whether the individual can be trusted to comply with
security regulations in the future. Tr. at 24. In addition, there are no experts nor is there a nationally
known program that can be presented at the hearing to prove rehabilitation from falsification. Nonetheless,
individuals have successfully resolved this security concern by demonstrating responsible behavior over an
extended period of time. See Personnel Security Hearing, 28 DOE ¶ 82,786, Case No. VSO-0410 (2001)
(eight years of responsible behavior mitigated concerns about prior behavior); Personnel Security Hearing,
Case No VSO-0319, 27 DOE ¶ 82,851 (2000) (nine years of responsible behavior mitigated concerns
about prior falsification).

I find that the individual has not successfully mitigated the charges under Criterion F. Although I am
convinced that the individual has made substantial positive changes in his life since enrolling in a
substance abuse treatment program, his falsifications were neither isolated nor remote in time. The
individual testified that he had admitted the drug use to security of his own volition because concealing the
information caused him significant emotional and personal problems. Tr. at 126. However, he did not
admit the truth to security until March 27, 2000, after a background re- investigation had concluded and
the individual was scheduled to attend a PSI later that week. He then continued to withhold information
about drug use with a cleared DOE employee until questioned by the DOE psychiatrist. Ex. 3-11 at 10.
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Thus, even though the March 2000 disclosure may have been motivated by the individual’s desire to be
honest about his problems, it was not a full disclosure and it could also have been motivated by the
individual’s awareness of the conclusion of the reinvestigation and an impending PSI..

Only a subsequent pattern of honesty and responsible behavior can abate the security concerns that arise
from a lengthy prior pattern of dishonest behavior. See Personnel Security Review, Case No. VSA-0255
(1999), affirmed OSA (1999); Personnel Security Hearing, Case No. VSO-0013, 25 DOE 82,752 (1995)
(thirteen month period subsequent to hiding illegal drug use did not constitute a sufficient pattern of
honest behavior), affirmed OSA (1995). The individual’s falsifications occurred up until six months before
the hearing. While I believe that he has been honest since that time, the period is too brief to convince me
that he has resolved DOE’s security concerns. Thus he has not demonstrated sufficient time for
rehabilitation from the charges in the Notification Letter. Therefore, I find that the individual has not
successfully mitigated the charges under Criterion F.

III. Conclusion

As explained in this Opinion, I find that the DOE Operations Office properly invoked Criteria F, H, J, K
and L in suspending the individual’s access authorization. The individual has presented evidence to
mitigate the charges under Criteria H, J, K and L. However, the individual has failed to present adequate
mitigating factors or circumstances to alleviate the legitimate security concerns of the DOE Operations
Office. In view of this criterion and the record before me, I cannot find that restoring the individual’s
access authorization would not endanger the common defense and security and would be consistent with
the national interest. Accordingly, I find that the individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28 (a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Avenue, S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28 (b). The address
where submissions must be sent for the purpose of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U. S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Valerie Vance Adeyeye

Hearing Officer

Office of Hearings and Appeals

Date: February 8, 2001
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(1)The DOE psychiatrist was present during the entire hearing and also asked questions of the individual’s
psychiatrist. Tr. at 74-87.

(2)The DOE psychiatrist testified that he is also certified by ASAM. Tr. at 74.

(3)The individual’s therapist also testified that the individual’s prognosis for recovery was “good plus or
minus excellent” because the individual was dealing with his problems in a different manner than in the
past. Tr. at 98.
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Case No. VSO-0386, 28 DOE ¶ 82,775 (H.O. F.
Brown November 21, 2000)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

November 21, 2000

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: July 17, 2000

Case Number: VSO-0386

This Opinion concerns the eligibility of XXXXX XXXXXX XXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) A Department of Energy Operations Office (DOE) suspended the individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual's access authorization should be
restored. As set forth in this Opinion, I have determined that the individual's security clearance should not
be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, DOE granted the individual an access authorization as a condition of his employment with
a DOE contractor. However, on February 28, 2000, the DOE Office of Safeguards and Security (DOE
Security) initiated formal administrative review proceedings by informing the individual that his access
authorization was being suspended pending the resolution of certain derogatory information that created
substantial doubt regarding his continued eligibility. This derogatory information is described in a
Notification Letter subsequently issued to the individual on April 26, 2000, and falls within the purview of
potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8(l). More
specifically, Enclosure 1 attached to the Notification Letter alleges that the individual has “engaged in
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unusual conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy, or which
furnishes reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which
may cause [him] to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l)
(Criterion L). The bases for this finding are summarized below.

Enclosure 1 states that on April 6, 1999, the individual underwent a psychological assessment as part of his
annual evaluation under DOE’s Personnel Security Assurance Program (PSAP), 10 C.F.R. Part 710,
Subpart B. According to the evaluating psychiatrist (PSAP Psychiatrist), the individual revealed during the
examination that in early 1998, he declared bankruptcy based upon accumulated debt in excess of
$100,000, and further that a substantial part of the debt was attributable to gambling trips to casinos.
Based upon this and other statements reportedly made by the individual, the PSAP Psychiatrist diagnosed
the individual with Pathological Gambling and recommended that the individual be disqualified from the
PSAP. Most notable, the PSAP Psychiatrist reported that the individual said that he knew that he was
going to declare bankruptcy when his debts had reached $40,000, but that he nonetheless continued to
spend excessive amounts of money on credit.

Enclosure 1 further states that on September 16, 1999, the individual was evaluated by a DOE consultant-
psychiatrist (DOE Psychiatrist). Based upon his examination of the individual, the DOE Psychiatrist did
not diagnose the individual with Pathological Gambling. However, the DOE Psychiatrist stated his concern
in his report to DOE that the individual exhibited an indifference to having accumulated debts exceeding
$100,000 as a result of his own choices and needs for pleasure, e.g., traveling and gambling.

Enclosure 1 also describes other factors in support of DOE Security’s determination to suspend the
individual security clearing under Criterion L, including that:

o During a Personnel Security Interview (PSI) conducted with the individual on April 23,
1999, the individual estimated that 60 percent of the debts included in his bankruptcy was
attributable to credit card charges for vacation trips and gambling, and that he had thought
about filing bankruptcy when his debts reached $40,000 but did not file until they reached in
excess of $100,000.

o Pursuant to filing for bankruptcy in February 1998, the individual submitted a Letter of
Interrogatory Bankruptcy Verification, as required by DOE Security, in which the individual
stated that he “figured out” that he was in insurmountable debt in December 1997, yet
information available to DOE Security shows that the individual financed a new car in
December 1997 and took yet another gambling trip in January 1998.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on July 17, 2000, the individual
exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On July 19,
2000, I was appointed as Hearing Officer in this case. After conferring with the individual and the
appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established. At the hearing, the DOE
Counsel called as witnesses the DOE Psychiatrist, the PSAP Psychiatrist, a Personnel Security Specialist
and a Personnel Security Manager. Apart from testifying on his own behalf, the individual called as
witnesses his first-line and second-line work supervisors (Work Supervisors). The transcript taken at the
hearing will be hereinafter cited as "Tr.". Various documents that were submitted by the DOE Counsel and
the individual during this proceeding constitute exhibits to the hearing transcript and will be cited as
"Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted. However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

The individual initially received his security clearance in 1983, when he began his employment with the
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DOE contractor. Since the individual has routine access to special nuclear material by the nature of his
position, the individual was also required to maintain physical and mental (i.e., human reliability)
qualifications under DOE’s Personnel Security Assurance Program (PSAP). The individual retained his
access authorization and PSAP qualification without incident until March 1998, when the individual
reported to DOE Security that he had filed a petition for bankruptcy. Before describing the DOE security
review proceedings precipitated by this disclosure, it would be useful to examine the circumstances which
led to the individual’s decision to file for bankruptcy. The individual’s bankruptcy petition was granted
and the individual was discharged from bankruptcy in June 1998.

The individual was divorced in 1990 after 15 years of marriage. Following the divorce, the individual made
required monthly support payments for his two children and the individual lived modestly, well within his
financial means. However, in 1995, the individual’s finances underwent a substantial change. First, the
individual’s then 16-year-old daughter came to live with him. Although this reduced the individual’s
monthly child support payment from $600 to $300, it resulted in an overall increase in the individual’s
living expenses. A more significant change in the individual’s finances resulted from a change in lifestyle
prompted by his newly acquired girlfriend, who also came to live with him in 1995. According to the
individual, his girlfriend loves to travel. The individual stated that he did not have an opportunity to travel
while he was married, but encouraged by his girlfriend he discovered that he too enjoyed traveling.
Beginning in 1995 until the beginning of 1998, the individual and his girlfriend went on numerous trips
including three or four one-week vacations to resorts in Mexico, trips to San Francisco, as well as trips to
Canada, Texas, Seattle, the Oregon coast, and several fishing trips. The individual and his girlfriend also
enjoy gambling. During the same time period, the individual and his girlfriend took approximately eight
weekend trips to Reno, Nevada and two four-day trips to Las Vegas, Nevada, and they also gambled at
Indian casinos on several occasions.

The individual’s girlfriend does not work and the expenses associated with their trips (travel, lodging and
meals) were all or in part financed by credit cards acquired by the individual. During 1997, the individual
was able to meet the minimum payments on the credit cards but he began to use credit cards to pay off
other credit cards. The individual now maintains that he did not finally realize that he would be unable to
repay the mountain of debt he had accumulated until February 1998. At this point, the individual had
accumulated debts totaling $124,428.89. Of this amount, $18,800 was attributable to a new car that the
individual purchased in December 1997. However, the vast amount of the debt, $105,628.89, was owed by
the individual to approximately twenty different credit card companies in amounts ranging from $202 to
$19,238. The individual estimates that 10 percent (to as much as $15,000) of this debt was attributable to
gambling losses, while 60 percent (greater than $60,000) of his debt was attributable to expenses (travel,
lodging, meals and gambling) associated with the various trips he took accompanied by his girlfriend.

The individual took another gambling trip to Reno in January 1998, and then in late February 1998, the
individual filed for bankruptcy after seeking the advice of legal counsel. The individual immediately
reported his bankruptcy filing to DOE Security. Following standard procedure, DOE Security required that
the individual complete a Letter of Interrogatory Bankruptcy Verification (LOI), which the individual
submitted on March 7, 1998. In the LOI, the individual describes the circumstances that led to his
bankruptcy simply as “I took some trips and charged them instead of paying.” Exh. 24. The individual
explains that he had not had much prior experience with credit cards and he thought he would be able to
continue to make payments until he was overwhelmed by the amount of his debts. According to the
individual, “I never really figured it out until Dec 97.” Id. The individual further asserts in the LOI that he
had learned his lesson, that he had torn up all of his credit cards and that “I can guarantee that I will never
have a credit card again.” Id. Most notably absent from the individual’s LOI is any mention that a
considerable portion of the credit card debt was attributable to gambling. Based upon the individual’s
explanation and assurances in the LOI, DOE Security allowed the individual to retain his PSAP
qualification and his security clearance.

However, the determination by DOE Security that the individual should retain his PSAP qualification and
security clearance abruptly changed based upon information received from the PSAP Psychiatrist on April
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6, 1999, following her annual PSAP psychological assessment of the individual. The PSAP Psychiatrist
reported that when she inquired about the individual’s bankruptcy, he revealed to her that much of the debt
he accumulated went to pay for gambling on trips to Reno, Las Vegas and to Indian casinos. More critical,
the PSAP Psychiatrist maintains that the individual told her that he knew that he was going to file for
bankruptcy when his debts reached $40,000, but that he continued to spend lavishly on credit since there
would be “no penalty.” Exh. 42. The PSAP Psychiatrist further states that when she asked the individual
the difference between this and stealing, he replied “None. I guess.” Id. According to the PSAP
Psychiatrist, the individual displayed a cavalier attitude about his bankruptcy, noting that other employees
had filed for bankruptcy without impacting their PSAP qualification. At the close of her evaluation, the
PSAP Psychiatrist informed the individual that she was recommending that the individual be disqualified
from the PSAP, on the basis that he is unreliable and untrustworthy. She then informed DOE Security of
her findings. In her report, the PSAP Psychiatrist diagnosed the individual with Pathological Gambling.

Based upon the information received from the PSAP Psychiatrist, DOE Security required that the
individual submit to a Personnel Security Interview (PSI), that was conducted on April 23, 1999. During
the PSI, the individual acknowledged that 60 percent of the debts he included in his bankruptcy were
credit card charges for vacation trips and gambling, with 10 percent attributable to gambling losses.
However, the individual denied having told the PSAP Psychiatrist that he knew he was going to declare
bankruptcy when his debts reached $40,000. According to the individual, he may have said that he first
“considered” filing bankruptcy when the amount of debt was approximately $40,000; he maintains,
however, that at this point he still believed that he could repay his credit card debts. The individual further
asserted that he may have agreed with a hypothetical posed by the PSAP Psychiatrist that continuing to
amass credit card debt was comparable to theft if he knew that he was going to file bankruptcy. The
individual maintained during the PSI, however, he did not know he was going to file for bankruptcy until
the point that he decided to seek legal counsel in February 1998.

Following the PSI, DOE Security referred the individual to a DOE consultant psychiatrist (DOE
Psychiatrist) who performed a psychiatric evaluation of the individual on September 16, 1999, based upon
a review of the individual’s security file and a two-hour interview with the individual. The DOE
Psychiatrist found that the individual’s gambling was a form of abuse, since it was spurred by his
underlying need for pleasure. However, the DOE Psychiatrist did not diagnose the individual with
Pathological Gambling based on the individual’s description of his gambling habit as simply recreational.
Concerning the bankruptcy, the DOE Psychiatrist reported the individual’s statement during his interview
that two or three months prior to declaring bankruptcy, he recognized that he could not recover from his
debts and essentially gave up, but that he continued to make credit charges he could not repay before
ultimately filing for bankruptcy. The DOE Psychiatrist observed that in talking about his bankruptcy, the
individual was “somewhat indifferent” to having amassed debts exceeding $100,000, and showed no
remorse and little concern for the fact that these debts were created by his own choices and need for
pleasure. Indeed, the DOE Psychiatrist stated that his reservations regarding the individual rest upon this
indifference and the individual’s decision to take yet another gambling trip on credit in January 1998
knowing that debts were already beyond his ability to repay. The DOE Psychiatrist made no
recommendation regarding the individual’s security clearance. Nonetheless, the DOE Psychiatrist believes
that the individual’s finances and gambling activities should be monitored over a two-year period
beginning with the date of his evaluation (September 1999) to ensure that the individual continues to show
signs of good rehabilitation and reformation from his past difficulties.

Despite his assurance in the LOI, the individual acquired another credit card in September 1999 although
he has used it only sparingly. The individual has taken two gambling trips since filing for bankruptcy but
did not gamble beyond his means. The individual’s finances have stabilized; indeed, at the time of the
hearing the individual had accrued approximately $12,000 in his savings account and $18,000 in his 401K
account. Although the individual never took a financial management course, he has practiced sound
budgeting and demonstrated financial responsibility since the bankruptcy.
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II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.

A. Criterion L; Unusual Conduct

DOE Security asserts in suspending the individual’s security clearance that he has “engaged in unusual
conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason
to believe that [he] may be subject to pressure, coercion, exploitation, or duress which may cause [him] to
act contrary to the best interest of the national security.” 10 C.F.R. § 710.8(l) (Criterion L). DOE’s
security concerns arise out of the individual's filing for bankruptcy in February 1998. Bankruptcy is a legal
means for resolution of financial problems, and an individual may become free of debt by virtue of a
bankruptcy. As we have noted in prior decisions, however, this does not mean that there are no DOE
security concerns related to the bankruptcy or more particularly to the individual’s financial behavior
leading to the bankruptcy. See Personnel Security Hearing, Case No. VSO-0288, 27 DOE ¶ 82,826
(1999); Personnel Security Hearing, Case No. VSO-0081, 25 DOE ¶ 82,805 (1996).

At the hearing, the Personnel Security Manager expressed her view that the individual’s behavior leading
to the bankruptcy as well as subsequent actions demonstrate that he is not honest, reliable and trustworthy.
In support of her opinion that the individual now poses an unacceptable security risk, the Personnel
Security Manager pointed to the following conduct on the part of the individual: (1) accruing $105,000 in
credit card debt during a three-year period, substantially for vacations and gambling; (2) reportedly telling
the PSAP Psychiatrist that he knew that he was going to file for bankruptcy when his debts reached
$40,000, and buying a new car and taking another gambling trip within two months of filing for
bankruptcy; and (3) omitting important information (his gambling) from the Letter of Interrogatory (LOI)
submitted to DOE Security, and later reneging on a commitment made in his LOI to never have another
credit card. Tr. at 179-84. I find there was sufficient evidence to warrant her reaching these conclusions,
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and I agree that these matters cast serious doubt upon the individual’s judgment, honesty, reliability and
trustworthiness. I therefore find that DOE Security properly invoked Criterion L on this basis. I further
find, as explained below, that the individual has failed to overcome these legitimate security concerns.

The individual has provided no plausible explanation for his lavish credit card spending that began in 1995
and continued until early 1998, other than asserting that with his new girlfriend “I discovered that I kind of
liked to travel” and “[w]e did take a lot of trips.” Tr. at 199. Although the individual ran up charges on 20
different credit cards, one with a balance greater than $19,000, the individual claimed at the hearing that
he did not take a serious look at his finances and realize that he could not repay his debts until February
1998. Tr. at 209-10. The individual admits that in hindsight it was very poor judgment on his part, yet he
maintains that he was not concerned with his burgeoning credit card debt until he found that he could no
longer make the minimum payments. Tr. at 211-12. The individual testified at the hearing that it was at
this point, in February 1998, that he sought legal counsel who advised him to file for bankruptcy and only
then did he become resigned to the fact that he would not repay his creditors. Id. However, the individual’s
description of these events is belied by more convincing evidence and testimony presented in the record.

The PSAP Psychiatrist was adamant, forthright and convincing in her testimony concerning the statements
made by the individual during her annual PSAP examination of the individual conducted in April 1999.
The PSAP Psychiatrist inquired about the individual’s bankruptcy filing, as customary under PSAP
evaluation procedures. Tr. at 83. The PSAP Psychiatrist testified that the individual informed her of the
considerable amount ($105,000) of the debt he had accrued, and that much of the money went for
gambling(2) on trips to Reno, Las Vegas and at Indian casinos. Tr. at 85. More critical to her
recommendation to disqualify the individual from the PSAP, however, were subsequent statements
reportedly made by the individual. In her testimony, the PSAP Psychiatrist forcefully affirmed the
information she reported to DOE Security that during her interview the individual said that “he had made a
decision when his debt reached $40,000 or so, . . . he knew he was going to declare bankruptcy, so why
not, this is a direct quote, I was going to declare bankruptcy anyhow, so why not spend more of their
money.” Tr. at 84. According to the PSAP Psychiatrist, the individual added that “I knew I could spend
their money and there would be no penalty to do it,” and the individual conceded that spending money
borrowed on credit under these circumstances was tantamount to theft. Tr. at 84, 87.(3)

The individual strongly denies ever telling the PSAP Psychiatrist that he “knew” that he was going to file
for bankruptcy when he debts reached $40,000. Tr. at 226-27; Exh. 11 (PSI) at 37-38. Instead, the
individual asserts that in responding to a question posed by the PSAP Psychiatrist, he said that he first
considered filing for bankruptcy when his debts had reached $40,000. Id.(4) According to the individual,
he was only responding to a hypothetical posed by the PSAP Psychiatrist when he agreed that spending on
credit with no intention to repay would be comparable to stealing. Tr. at 286.

However, the PSAP Psychiatrist’s account of the individual’s statements is corroborated by her
handwritten notes taken on the back of the PSAP evaluation sheet at time of the April 1999 interview.
These contemporaneous notes quoting statements made by the individual read in part: “I guess I knew I
could spend their $ and there wd [sic] be no penalty . . . went up to $40,000 in debt then spent $60,000
more -- was going to declare bankruptcy anyhow so why not spend more of their $.” Exh. 42. I cannot
perceive nor has the individual presented any rational reason why the PSAP Psychiatrist would fabricate
statements in her notes, and then falsify both her report to DOE Security and testimony at the hearing.(5)
The Personnel Security Manager testified that the PSAP Psychiatrist has a professional reputation of being
“entirely candid, open and very responsive” and she was thoroughly convinced that the PSAP Psychiatrist
had accurately reported statements made by the individual. Tr. at 192.

Rather than the PSAP Psychiatrist, it is the individual’s credibility that I find doubtful. For instance, the
individual has made conflicting statements concerning when he first became aware that his level of debt
had become insurmountable. In the LOI supplied to DOE Security in March 1998, the individual stated
that “I was still spending and realized I was in bad shape. I knew I owed an awful lot. I never really
figured it out until about Dec 97.” Exh. 24. The individual’s LOI statement comports with information
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reported by the DOE Psychiatrist: “[The individual] states that perhaps two or three months prior to
declaring bankruptcy, he recognized that he could not recover from his debts and feels he essentially gave
up.” Exh. 7 at 2. At the hearing, however, the individual testified that he did not figure out that he would
be unable to repay the amount he owed until February 1998, just prior to going to the bankruptcy attorney.
Tr. at 209-10. The individual’s memory of this matter was apparently altered in response to DOE
Security’s negative reaction to the individual’s decisions to buy a new car in December 1997 and take
another gambling trip financed by credit cards in January 1998, despite his financial predicament.(6)

Moreover, I find the individual’s actions in pyramiding debt on twenty different credit cards for pleasure
trips to be consistent with the statements reported by the PSAP Psychiatrist. Even accepting the
individual’s present claim that he only “considered” filing bankruptcy when his debts reached $40,000, I
asked the individual why he did not at that point discontinue his lavish credit card spending for pleasure
trips, since it must have been obvious that a lifestyle change was necessary in order to bring his finances
under control. Tr. at 294. The individual gave no explanation, stating only that “I was just going about my
business, and I wasn’t really thinking about lifestyle changes at that time.” Id. Nor did the individual seek
credit counseling or any means to supplement his income, yet continued spend on credit at a level beyond
his ability to repay until bankruptcy became not only a consideration but necessary. I find the individual’s
actions not only irresponsible but ostensibly designed to achieve financial ruin. The individual’s failure to
disclose on the LOI the fact that a considerable portion of his debt was attributable to gambling(7) only
exacerbates the poor judgment, unreliability and untrustworthiness displayed by the individual’s decisions
leading to bankruptcy.

Finally, I share the impressions of both the PSAP Psychiatrist and DOE Psychiatrist that the individual
displays a disturbing lack of contrition for amassing an unconscionable level of debt and then depriving
his creditors, through bankruptcy, of money rightfully due them. Although the individual asserts that he is
sorry and embarrassed for having to declare bankruptcy (Tr. at 219, 244; Exh. 11 at 21), he excuses his
excessive credit card spending for pleasure trips and gambling as poor judgment and not keeping track of
how much he was spending. Tr. at 211-12. The individual states that he was shocked when the PSAP
Psychiatrist informed him that she was disqualifying him from the PSAP, responding to her “I don’t
understand, you’re going to disqualify me on bankruptcy, when so many other people have declared
bankruptcy.” Tr. at 230; see also Exh. 11 at 40. The individual did not understand that it was not the
bankruptcy but his admitted conduct that necessitated bankruptcy and his attitude about such conduct that
incited her determination that he cannot be considered trustworthy and reliable. Tr. at 89, 91(8). Although
the individual now appears to realize the concerns of DOE Security, my impression is that the he still has
not fully grasped the severity of his actions.

B. Mitigating Evidence

The individual has raised several matters and submitted supporting evidence in an attempt to mitigate the
concerns of DOE. These matters are addressed successively below.

First, the individual asserts that other expenses apart from travel and gambling played a part in his debts
reaching an amount he could not repay. The individual points out that his living expenses went up when
his daughter came to live with him in 1995. According to the individual, his daughter had a drug problem
and for a period of time underwent biweekly therapy sessions that cost him $25 per visit. Tr. at 208, 253.
The individual further testified that he was required to replace property and his girlfriend’s jewelry that
were stolen from his apartment, he believes by friends of his daughter. Tr. at 208. The individual also
bought cars for his daughter and son costing $1000 each. Tr. at 207.

However, these legitimate expenses do not overcome security concerns arising from the individual’s action
in spending on credit $60,000, by his own approximation, for pleasure trips and gambling. Indeed, the fact
that the individual had many legitimate expenses only makes more unreasonable his actions in spending
money on recreational activities he could not afford. Furthermore, in the LOI the individual himself
identifies the cause for his having to file for bankruptcy as “I took some trips and charged them instead of
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paying” and he does not mention any of the other expenses raised at the hearing. Exh. 24.

Next, the individual emphasizes that he has been financially responsible since the bankruptcy. Tr. at 238-
39. The individual presented evidence showing that he has accumulated more than $12,000 in his savings
account, and more than $18,000 in his 401K savings plan. Exh. 38. The individual now practices sound
budgeting, keeping track of his monthly expenditures. Id.; Tr. at 240. Finally, the individual presented the
testimony of his Work Supervisors who deemed the individual to be an excellent employee who is honest
and reliable. Tr. at 127-28, 133-34.

Notwithstanding, I am unpersuaded that the individual’s current financial responsibility(9) and good
reputation with his co-workers overcome the security concerns of DOE under the circumstances of this
case. The individual’s reckless conduct in building $105,000 in credit card debt primarily for pleasure trips
and gambling in and of itself invokes pause for concern regarding his reliability. I emphasize, however,
that this is not simply a case of financial irresponsibility. More critical in my view is the individual’s
failure to resolve the information reported by the PSAP Psychiatrist that he knew that he was going to file
for bankruptcy and continued to spend excessively on credit with no intention to repay. There is no
reconciling the report of the PSAP Psychiatrist and the testimony of the individual; one of them is being
dishonest. Based upon the weight of the evidence presented in the record, I conclude that it is the
individual who has been less than truthful during this proceeding. This is a serious matter that is not
mitigated by the individual’s showing that he has now become financially responsible. Consequently, the
concerns of DOE Security with regard to the individual’s honesty, reliability and trustworthiness remain
essentially unabated.

III. Conclusion

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. § 710.8(l) in
suspending the individual's access authorization. For the reasons I have described above, I find that the
individual has engaged in conduct that tends to show that he is not honest, reliable and trustworthy, and
that the individual has failed to mitigate the legitimate security concerns stemming from this conduct. I am
therefore unable to find that restoring the individual's access authorization would not endanger the common
defense and security and would be consistent with the national interest. Accordingly, I find that the
individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road
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Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: November 21, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance.

(2)As noted in the factual background, the PSAP Psychiatrist ultimately diagnosed the individual with
Pathological Gambling on the basis of other information reportedly given to her by the individual
regarding his gambling habits. See Tr. at 114-15. I have determined, however, that I need not reach the
issue of the extent of the individual’s gambling or whether the individual’s gambling was indeed
pathological. The DOE Psychiatrist did not concur with the diagnosis of Pathological Gambling and DOE
Security does not allege in the Notification Letter that the individual has a mental condition that impairs
his judgment and reliability, 10 C.F.R. § 710.8(h). Accordingly, I will focus my analysis of the record on
whether the individual has engaged in unusual behavior under Criterion L that disqualifies him from
eligibility to retain an access authorization.

(3)DOE Counsel posed the following questions to the PSAP Psychiatrist regarding her certainty about the
individual’s statements:

Q. Are you confident that those are quoted precisely?

A. Absolutely.

Q. Is it possible he said not that he knew . . ., but that he considered it 40,000?

A. He told me he knew he was going to declare bankruptcy.

Q. Okay. Would “consider” instead of “knew” make sense in the context of your interview
with him?

A. No. I know what he said. And he definitely told me that he knew he was going to declare
bankruptcy.

Tr. at 86-87.

(4)During the PSI, the individual affirmed: “Well, I did say the part about the $40,000, and I said that ?at
$40,000, I thought about bankruptcy’.” Exh. 11 at 38.

(5)The individual suggested at the hearing that perhaps the PSAP Psychiatrist turned against him because
she has “a moral objection to bankruptcy.” Tr. at 259. The PSAP Psychiatrist testified, however, that in
the course of her PSAP evaluations she had “a number of employees come in through the years who
declared bankruptcy” citing such reasons as “business failure, bad debts, [or] severe health problems,” Tr.
at 85, but “[t]o the best of my recollection, I have never before disqualified someone who filed for
bankruptcy.” Tr. at 91.

(6)The individual has also been inconsistent in recounting the amount of his spending on gambling. For
instance, the individual testified with regard to his gambling at Indian casinos that “we didn’t really
gamble there hardly ever . . . [and] spend no more than 40 bucks.” Tr. at 206. During the PSI, however, the
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individual stated that he visited the Indian casinos “a couple of times a year” and each time spent “a
hundred, two hundred bucks.” Exh. 11 at 14.

(7)The individual explains that he did not report his gambling on the LOI since he believed that the total
cost of the many trips he took with his girlfriend, and not the gambling itself, was the reason for the
bankruptcy. Tr. at 217-18. Notwithstanding, the individual reasonably should have known that the fact that
gambling losses accounted for greater than $10,000 of his accumulated debt was highly relevant to DOE
Security’s evaluation of the circumstances surrounding his bankruptcy.

(8)In the words of the PSAP Psychiatrist, her recommendation “was based on his attitude toward the
bankruptcy. The attitude that it didn’t matter if he was spending other people’s money, that he had no plans
to pay it back, that he had no plans to take a second job to work for it -- to work to pay it off, either.” Tr.
at 91.

(9)DOE Security takes issue with the fact that the individual has reneged on his commitment made in the
LOI that he would never have another credit card. The record shows that the individual now has a credit
card that he has used sparingly. Tr. at 221-24. While it is clear that the individual did not keep the promise
made in his LOI, I am satisfied that the individual’s having this one credit card does not have substantial
bearing on the individual’s present financial stability.
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November 28, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:July 18, 2000

Case Number: VSO-0387

This Opinion concerns the eligibility of XXXXXXXXXXX (the individual) for restoration of his access
authorization(1) under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria for Access to
Classified Matter or Special Nuclear Material." A DOE Operations Office suspended the individual’s
access authorization pursuant to the provisions of Part 710. As discussed below, after carefully considering
the record before me in light of the relevant regulations, I recommend against restoring the individual’s
access authorization.

I. Background

The individual has been employed for many years by a Department of Energy (DOE) contractor in a
position that requires him to maintain a security clearance. He is also included in the DOE’s Personal
Assurance Program (PAP), a DOE nuclear weapons and nuclear explosives safety program created to
assure the reliability and safety of individuals in certain critical positions.

In 1999, the individual provided false information about his military service to a psychiatrist affiliated with
the DOE’s PAP program (PAP psychiatrist). Subsequently, the individual reiterated his assertion about his
military service during a Personal Security Interview (1999 PSI). Eight months later, the DOE referred the
individual to a board-certified psychiatrist (DOE consultant- psychiatrist) for a psychiatric evaluation.
During that examination, the individual again related false information about his military service. The
individual eventually admitted to the DOE consultant- psychiatrist that he had lied about a number of
matters, including his military service. In May 2000, the DOE conducted another interview with the
individual at which time the individual acknowledged his prior false statements and recanted them.

Shortly thereafter, the DOE obtained authority from the Director of the Office of Safeguards and Security
to initiate this administrative review proceeding. The DOE next issued a Notification Letter to the
individual that outlined the derogatory information that created a substantial doubt as to the individual’s
continued eligibility for an access authorization. According to the DOE, the individual’s falsifications and
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the behavior associated with his lying constitute derogatory information that falls within the purview of 10
C.F.R. §710.8 (f) and (l) (Criteria F and L respectively).(2)

The individual exercised his right under the Part 710 regulations and requested a hearing regarding the
allegations set forth in the Notification Letter. The DOE transmitted the individual's hearing request to the
Office of Hearings and Appeals (OHA) Director, and the OHA Director appointed me as Hearing Officer
in this case. 10 C.F.R. § 710.25 (a),(b). I convened a hearing in this matter within the time frame
prescribed by the regulations. 10 C.F.R. § 710.25(g).

At the hearing, the DOE called three witnesses: a personnel security specialist, a DOE consultant-
psychiatrist and a staff psychologist associated with the DOE’s PAP program. The individual represented
himself at the hearing and offered his own testimony and that of six witnesses: his personal psychiatrist,
his current supervisor, two former managers, a union representative, and another person with knowledge
of the individual’s work product. The DOE submitted five exhibits into the record (Exhibits 1-5); the
individual tendered 12 (Exhibits A-L). On October 27, 2000, I closed the record in this case when I
received the hearing transcript (Tr.). See 10 C.F.R. § 710.27(e).

II. Standard of Review

A DOE administrative proceeding under 10 C.F.R. Part 710 is authorized when the existence of derogatory
information leaves unresolved questions about an individual’s eligibility for access authorization. A
hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE Security has made a showing of
derogatory information raising security concerns, the individual must come forward with evidence to
convince the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel
Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and
cases cited therein. This standard implies that there is a strong presumption against the granting or
restoring of a security clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly
consistent with the national interest” standard for the granting of security clearances indicates “that
security determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of a security clearance).

III. Findings of Fact

Most of the facts in this case are not disputed. In June 1999, the individual’s employer placed him on
administrative leave and referred him to a PAP psychiatrist after an anonymous caller provided
information that the individual might be prone to violence in the workplace. Exhibit (Ex.) 2 at 9; Tr. at 31.
During his interview with the PAP psychiatrist, the individual related extensive information about his
alleged experience as a member of the special forces in Vietnam, including horrific detail about his
alleged captivity, torture, and rape by captors. Ex. 5. He also stated during the interview that he had
revived a co-worker by using electric wires from a coffee pot and had slept in a cardboard box. The PAP
psychiatrist provided the individual with several opportunities to change or revise any of the information
he had provided to her, but he declined to do so. The PAP psychiatrist diagnosed the individual as
suffering from adjustment disorder with depressed mood which she attributed to his forced leave from his
job. Id. She also expressed reservations about the individual’s honesty based on her observation of the
individual during the interview. Id.

One month later, the DOE conducted a PSI with the individual. Prior to the 1999 PSI, the Personnel
Security Specialist asked the individual to read Title 18 of the United States Criminal Code. Ex. 2 at 5-6.
She then asked the individual to recount in his own words what that statute means. After confirming that
he understood the importance of being honest in the PSI, the individual related, among other things, that
he had served as a member of the Green Berets in Vietnam. At the conclusion of the interview the
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individual advised that he had been entirely honest with the Personnel Security Specialist. Id.

In March 2000, a DOE consultant-psychiatrist examined the individual at the DOE’s request. Ex. 4.
During this interview, the individual recounted his experience in Vietnam, explaining that he had no way
to verify his military service because an intelligence agency is the custodian of his records. Id. at 12.
When the DOE consultant-psychiatrist confronted the individual about the individual’s lack of knowledge
of southeast Asian geography, the individual admitted that he had lied about being in Vietnam, being in
the special forces, and being captured, tortured and raped. It is the DOE consultant-psychiatrist’s opinion
that the individual is neither a pathological liar nor suffers from any mental illness or condition except for
a possible Adjustment Disorder secondary to his worries about his job, family, and finances. An
Adjustment Disorder of this type, asserts the DOE consultant- psychiatrist, would not cause a significant
defect in the individual’s judgment and reliability.

After receiving the DOE consultant-psychiatrist’s Psychiatric Report, the DOE conducted a second PSI
with the individual (2000 PSI). Ex. 3. During the 2000 PSI, the individual admitted he had lied during the
1999 PSI and in the interview with the PAP psychiatrist. Id. at 56-58. Specifically, he admitted that he (1)
was never in Vietnam or in the special forces,(3) (2) was never tortured in captivity, (3) never revived a
co-worker with electric wires from a coffee pot, and (4) never slept in a cardboard box. Id. The individual
claimed at the time that he did not know why he had lied. Ex. 3 at 100.

IV. Analysis

I have thoroughly considered the record of this proceeding, including the submissions of the parties, and
the testimony of the witnesses at the hearing convened in this matter. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c). These factors include the following: the nature, extent, and seriousness of the
conduct, the circumstances surrounding his conduct, to include knowledgeable participation; the frequency
and recency of his conduct; the age and maturity at the time of the conduct; the voluntariness of his
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for his conduct; the potential for pressure, coercion, exploitation, or duress, the
likelihood of continuation or recurrence; and other relevant and material factors. After due deliberation, it
is my common-sense judgment that the individual’s access authorization should not be restored. I cannot
find that such restoration would not endanger the common defense and security and would be clearly
consistent with the national interest. 10 C.F.R. § 710.27(a). The specific findings I make in support of this
recommendation are discussed below.

A. Derogatory Information

As noted earlier in this Opinion, the derogatory information in this case arises from two principal sources,
the individual’s deliberate falsifications to DOE employees or contractors who were acting to obtain
information relevant to the individual’s access authorization, and the individual’s behavior associated with
those false statements.

Based on the record before me, I find that the DOE correctly invoked Criteria F and L when it suspended
the individual’s security clearance. The individual’s deliberate misrepresentations during a PSI and two
DOE-sanctioned psychiatric evaluations raise a legitimate security concern under Criterion F. Under
Criterion L, the individual’s honesty, reliability, and judgment, or lack thereof, is a security concern for
two reasons. First, the individual lied despite (1) being repeatedly warned during the 1999 PSI of his
obligation to be truthful, (2) having read 18 U.S.C. § 1001, and (3) acknowledging his understanding of
the criminal implications associated with lying during the interview. Second, the individual perpetuated his
lies even though he was given opportunities during the 1999 PSI and the PAP psychiatric evaluation to
change or modify his statements.
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A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing (Case No. VSO- 0244), 27
DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998). In the case at hand, the individual has raised several arguments in an attempt to
mitigate the security concerns associated with Criteria F and L.

B. Mitigating Evidence

1. The Individual’s Mental Health as a Defense

The individual has seen a personal psychiatrist who is board-certified in general psychiatry on three
occasions in 2000, once in July, once in August, and once in October. Tr. at 51, 56. Documentary and
testimonial evidence from his personal psychiatrist indicates that the individual is suffering from Major
Depression, severe, recurrent, with mild psychotic features. Exhibits I, K; Tr. at 52. The personal
psychiatrist implied at the hearing that the individual’s falsifications and behavior associated with his lying
are attributable to his mental illness. Specifically, he testified that the individual was suffering from a
delusion that he was a member of the special forces. Tr. at 46. It is the personal psychiatrist’s opinion that
the individual’s illness is currently under control because he takes Wellbutrin, an antidepressant, and
Zyprexa, a medication for his delusions. Tr. at 47. Should the individual cease taking his medication,
however, the personal psychiatrist believes that the individual may become delusional again and fail to
exhibit sound judgment. Tr. at 37. The personal psychiatrist revealed at the hearing that the individual had
discontinued taking his medications in September but resumed taking them after his October visit. Tr. at
47.

The DOE consultant-psychiatrist remained in the hearing room during the personal psychiatrist’s
testimony and reviewed a written report prepared by the personal psychiatrist. At the hearing, the DOE
consultant-psychiatrist strongly disagreed with the personal psychiatrist’s diagnosis of the individual,
asserting instead that the individual does not suffer from any mental illness or condition. Tr. at 64, 70. The
DOE consultant-psychiatrist testified that he believes the individual fabricated his war stories to raise his
self-esteem and assimilate into a “macho” working environment. Id. In this regard, the DOE consultant-
psychiatrist points out that the individual has undergone psychological evaluations for 20 years as part of
his participation in the PAP program and that not one of those evaluations suggested the individual
suffered from depression. Tr. at 67. At the hearing, the staff psychologist associated with the DOE’s PAP
program confirmed that the results of the Minnesota Multiphasic Personality Inventory II (MMPI-II)
administered to the individual in November 1999 were within normal limits. Tr. at 132.

Since the DOE does not allege a security concern under Criterion H(4) in the Notification Letter, I need
not decide which of the two experts’ testimony is entitled to more weight. Even if I were to accept the
individual’s personal psychiatrist’s opinion that the individual was suffering from a mental illness during
the times he lied to DOE employees and contractors, I could not find that his mental illness mitigated the
Criteria F and L security concerns at issue. The record indicates that the individual has been under
psychiatric treatment for a brief period of time and that the individual has already discontinued his
medication once without the advice of his physician. If I were to accept that the individual’s recent lying
and unusual behavior were a product of a mental condition, I would require evidence that the individual’s
mental condition were in remission or controlled by medication to the extent that a probability of
recurrence is extremely small. The evidence in the record does not allow me to find that either of these two
situations exist. I therefore conclude that even if a mental illness caused the individual to lie to the DOE
and behave in a manner suggesting that he is not honest, reliable or trustworthy, the individual has not
provided sufficient evidence to convince me that he will not suffer a recurrence of his mental illness which
will manifest itself in lying and other unusual behavior.

2. Harassment as a Defense
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The individual testified that in the early 1980s he fabricated stories about having served in Vietnam as a
Green Beret in order to cope with a hostile work environment at his work site. Tr. at 181-182. He related
that in 1991, he purchased a military uniform and medals to perpetuate the image of a “tough guy” that he
had established for himself at work. Id.

A union representative, the individual’s supervisor and a high level manager at the DOE facility confirmed
that there were times when the individual complained about being harassed at the work site by a co-
worker. Tr. at 97, 118, 156. The high level manager testified that there were not many avenues of effective
redress at the site for those who felt victimized by harassment during some of the period that the individual
felt harassed. Tr. at 116. However, the high level manager maintained that the individual should have
called upon his supervisor to address his concerns. Id. The union representative who has known the
individual since 1982 opined that he believes that the individual created the “persona of a Special Forces-
type guy so no one would mess with him.” Tr. at 156. According to the union representative, there were
times when the individual “was harassed, intimidated, and scared of what would happen to him.” Tr. at
156.

Under questioning, the individual admitted that at the time he lied to the PAP psychiatrist, to the DOE
consultant-psychiatrist, and during the 1999 PSI, he was no longer working with the individual who had
allegedly harassed him. Tr. at 197-199. In fact, there is no evidence in the record to suggest that in 1999
the individual had complained to anyone, including the union representative or his manager, that he was
experiencing any difficulty in the workplace. Therefore, even if I were to believe that the individual
created the persona of a special forces “tough guy” to cope with harassment in the workplace in the early
1980s, the individual has not persuaded me that any harassment he may have endured at the site in the
1980s and early 1990s caused him to lie to the PAP psychiatrist in June 1999, the DOE personnel security
specialist in July 1999, and the DOE consultant-psychiatrist in March 2000. Instead, the individual’s
admissions at the end of the hearing were more credible on this issue. The individual testified that he did
not tell the truth because he was afraid he would be ostracized at work when people found out he was an
imposter. Tr. at 196, 205. (5) The individual’s desire to preserve his image in no way mitigates the
seriousness of his deliberate falsifications during interviews conducted to determine his continued
suitability for access authorization.

3. Job Performance and the Individual’s Contributions to the DOE

The individual contends that his excellent job performance should mitigate or resolve the DOE’s security
concerns about his lying and unusual behavior. In this regard, he provided documentary evidence in the
form of letters of commendation and letters of appreciation to support his claim of exemplary service to
the DOE contractor during his 20-year tenure. Exhibits A, B, C, D, E, F, G, J. In addition, the individual’s
supervisor testified that the individual received an on-the-spot award for his excellent work, and a higher
level manager testified that the individual’s work product is flawless. Tr. 84, 104. The individual’s current
supervisor also testified, relating that the individual is very dedicated and diligent during the one year he
has worked for him. Tr. at 225. In addition, the individual contends that the DOE facility needs him
because he has “the foresight to take care of problems that management doesn’t even realize exists.” Tr. at
231.

It appears from the record that the individual is a valuable employee. His awards and accolades are
positive factors in his factor. They are not sufficient, however, to overcome the security concerns
associated with his lying and his behavior associated with that lying. In addition, the Part 710 regulations
prohibit me from considering the effect of the loss of the individual’s access authorization on the mission
of the DOE. 10 C.F.R.§ 710.27(b). Accordingly, I cannot give any weight in this Opinion to the
testimonial accounts of the individual’s technical competence and professional contributions to the DOE.
Personnel Security Hearing, (Case No. VSO-0327), 27 DOE ¶ 82,848 (2000), aff’d, Personnel Security
Review, 28 DOE ¶ 83,005 (2000) (affirmed by OSA, 2000); Personnel Security Hearing, (Case No. VSO-
0289), 27 DOE ¶ 83,025 (1999), aff’d, Personnel Security Review, 27 DOE ¶ 83,025 (2000) (affirmed by
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OSA, 2000).

4. Other Factors

In evaluating the evidence, I considered that a local United States Attorney (U.S. Attorney) declined to
prosecute the individual for his actions in lying to the DOE on the basis that the individual’s
misrepresentations were not sufficiently material in nature to warrant criminal action. Tr. at 26, 30. This
fact, in my view, is entitled to only neutral weight. A decision by a local U.S. Attorney to exercise his or
her discretion not to prosecute a criminal case does not bind the DOE in an administrative proceeding
from evaluating a person’s suitability for an access authorization.

As for the nature of the individual’s actions in lying, I find them significant. The individual not only was
warned prior to the 1999 PSI of the potential consequences of lying, but he was given the opportunity at
the end of that PSI to correct any statements he had made. Instead, the individual compounded his lies by
reaffirming them. I recognize that the individual’s job did not require him to have served in the armed
services. This fact does not render the individual’s falsehood de minimus, however. See Personnel
Security Hearing, (Case No. VSO-0327), 27 DOE ¶ 82,848 (2000), aff’d, Personnel Security Review, 28
DOE ¶ 83,005 (2000) (affirmed by OSA, 2000) (a person’s lie about holding a Ph.D. was not found to be
inconsequential simply because the person’s job did not require him to possess that degree to perform his
job duties). In addition, I find that the individual’s statements were material since they were made in
connection with an official inquiry to determine his continued eligibility for access authorization (1999
PSI, 2000 psychiatric evaluation) and fitness to remain in the PAP program (PAP psychiatric evaluation).

With regard to the individual’s motivation for lying , I cannot excuse his actions on the basis of his self-
interest, i.e., desire to enhance and maintain his perceived standing among his peers at the work site, and
fear of embarrassment if his image of having served in the special forces were shattered.(6) In fact, the
individual’s motivation for lying suggests to me that his responses during the PSI were deliberate,
calculated, and designed to conceal the truth from the DOE. In addition, I believe that the individual was
susceptible to blackmail and coercion during the entire time he masqueraded as a Green Beret. Certainly,
the concern about blackmail has diminished somewhat since some persons at the individual’s work site
now know that the individual lied about his affiliation with the special forces. It was not clear to me,
however, that the concern is entirely eliminated since the individual did not convince me that his falsehood
is well known at the work site. In fact, it was not even clear to me that the individual’s former supervisor
knew the specific reason why the individual’s access authorization had been suspended.

The individual suggested at the hearing that his lying should be excused because he recanted his
falsifications first during the psychiatric examination with the DOE consultant-psychiatrist in March 2000
and then during the PSI in May 2000. I find, however, that the circumstances under which the individual
admitted to his prior falsifications are not tantamount to a “voluntary disclosure.” He only admitted his
lying after being confronted by the DOE consultant-psychiatrist about his lack of knowledge of the
geography of southeast Asia. Based on my observation of the individual’s demeanor at the hearing and my
assessment of his credibility, I do not believe he would have corrected his misstatements had he not been
confronted first by the DOE consultant-psychiatrist.

Further, I find no basis in the record for ascribing the individual’s falsifications to immaturity. He is a
mature man who has worked at the DOE for more than two decades. In addition, the falsifications at issue
are fairly recent, having occurred in March 2000.

With regard to the issue of rehabilitation or reformation, there is no obvious medical or other type of
expert who can opine about the length of time one needs to be considered rehabilitated from lying. See
Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995). In
other cases, OHA has stated that it is the subsequent pattern of responsible behavior that is the key to
abating security concerns that arise from irresponsible action. See Personnel Security Hearing, Case No.
VSO-0241, 27 DOE ¶ 82,794 (1999), aff’d, Personnel Security Review, 27 DOE ¶ 83,019 (199) (affirmed
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by OSA, 1999) (eight-month period after bankruptcy was not sufficient to establish a pattern); Personnel
Security Hearing, Case No. VSO-0153, 26 DOE ¶ 82,795 (1997) (affirmed by OSA, 1998) (individual
took actions to cure his financial problems approximately three years before the hearing and continued that
pattern consistently, thereby mitigating the security concern regarding financial irresponsibility); Personnel
Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995) (13-month
period subsequent to covering up use of illegal drugs did not constitute a sufficient pattern of honest
behavior). In this case, the individual lied in June 1999, July 1999, and March 2000. A period of seven
months has elapsed between the time the individual disclosed his falsification to the DOE and the hearing
date. At this point, I am unwilling to consider this period adequate for rehabilitative or reformation
purposes in this case.

V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(f) and (l) in
suspending the individual's access authorization. After considering the totality of the circumstances, I find
that the arguments advanced by the individual in his defense do not mitigate the security concerns
accompanying those criteria. In view of Criteria F and L and the record before me, I cannot find that
restoring the individual's access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, in my opinion, the individual's access
authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U. S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: November 28, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.
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(2)Criterion F concerns, in relevant part, information that a person has “[d]eliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for
Sensitive Positions, . . . , a personnel security interview, written or oral statements made in response to
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. § 710.8(f).
Criterion L concerns information that the individual “has engaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R.
§710.8(l).

(3)Curiously, the individual did serve in the U.S. military but not in a Green Beret Unit or in any other
special forces unit. He also never served in Vietnam.

(4)Criterion H concerns information that a person “has an illness or mental condition . . . which, in the
opinion of a board-certified psychiatrist . . . causes, or may cause, a significant defect in judgment or
reliability.” 10 C.F.R. § 710.8(h).

(5) At the hearing, the union representative testified that he believes the individual pretended to have
served as a Green Beret in Vietnam so that he could insert himself into the paramilitary environment that
exists at his work site. Tr. at 156. As for why the individual lied to the DOE, the union representative
speculated that if the individual’s Green Beret image were shattered, he “would have lost credibility, hurt
his pride, and been a laughing stock at the facility.” Tr. at 167. The union representative’s impressions are
in accord with the individual’s admission that he lied to preserve his image at the work site.

(6)The individual also claimed he lied about having served in Vietnam because he felt guilty about not
having served in that country. He maintained that he genuinely wanted to help Vietnam Veterans and was
able to do that only by pretending he had served in Vietnam. I was not persuaded by his arguments in this
regard.
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January 8, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: July 19, 2000

Case Number: VSO-0388

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1)

I. Background

For a number of years, the individual has been employed by a Department of Energy (DOE) contractor in
a job that requires that he maintain a security clearance. In conjunction with a routine physical
examination, the individual was given a Personnel Security Assurance Program (PSAP) recertification
urinalysis test, and he tested positive for marijuana. Because this result raised security concerns, the local
Security Office conducted a reinvestigation of the individual to determine whether his access authorization
should be maintained. As a part of this reinvestigation, a DOE Personnel Security Specialist interviewed
the individual shortly after the positive test.

After reviewing the results of this investigation, the Director of the local Security Office determined that
derogatory information existed which cast into doubt the individual’s suitability for continued access
authorization. The Director informed the individual of this determination in a letter which set forth in
detail the DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter
as the Notification Letter. The Notification Letter also informed the individual that he was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt regarding his continued
eligibility for access authorization.

The individual requested a hearing on this matter. The Manager forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer. The hearing was convened near
the individual’s job site. Nine witnesses testified at the hearing. Testifying for the DOE were three drug
testing experts, a Personnel Security Analyst, and the chief of the department in which the individual
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works. Testifying for the individual were the individual’s cousin, an Employee Assistance Program (EAP)
Coordinator, the individual’s supervisor, and the individual himself.

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession
of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraphs (f), (k) and (l) of the criteria for eligibility for access to classified
matter or special nuclear material set forth at 10 C.F.R. § 710.8.

Paragraph (f) defines as derogatory any information indicating that the individual has “deliberately
misrepresented, falsified, or omitted significant information from a Personnel Security Questionnaire, a
Questionnaire for National Security Positions, . . . a Personnel Security Interview . . ., or proceedings
conducted pursuant to § 710.20 through § 710.31.” Specifically, the Notification Letter cites the
individual’s denial, during the Personnel Security Interview (2000 PSI) that was conducted shortly after
the positive test, that he had used marijuana or any other illegal drug. Paragraph (k) refers to information
indicating that the individual has “possessed, used, or experimented with a drug or other substance listed
in the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances
Act of 1970 except as prescribed or administered by a physician licensed to dispense drugs in the practice
of medicine, or as otherwise authorized by law.” With regard to this paragraph, the Notification Letter
cites the individual’s positive test result, and his statement during a 1987 PSI that he had used marijuana
on a regular basis between 1977 and 1985. Paragraph (l) concerns information showing that the individual
has engaged “in any unusual conduct or is subject to any circumstances which tend to show that [he] is not
honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause [him] to act contrary to the best interests of
national security. Such conduct or circumstances include, but are not limited to, criminal behavior . . . , or
violation of any commitment or promise upon which DOE previously relied to favorably resolve an issue
of access authorization eligibility.” Under this paragraph, the Letter refers to the individual’s admission
that he smoked marijuana repeatedly between 1977 and 1985, his statement during the 1987 PSI that he
had no intention of using illegal drugs again and his execution of a DOE drug certification, his 2000
positive drug test, and his statement during the subsequent PSI that he had not used marijuana.

III. Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c).

A DOE Personnel Security Hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a
showing of derogatory information raising security concerns, the burden is on the individual to produce
evidence sufficient to convince the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995)
(affirmed by OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned
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above and of all the evidence in the record in this proceeding, I find that the individual has failed to make
this showing, and that his clearance should therefore not be restored.

At the hearing, the individual did not contest the accuracy of the drug testing procedure, nor did he deny
that the sample that tested positive was his. Instead, he contended that he no longer smokes marijuana, and
that two days prior to the test, he smoked a cigar that, unbeknownst to him, contained that drug.

He testified that when he left work on the Friday before the sample was taken, he knew that he would be
tested on the following Tuesday. Hearing Transcript (Tr.) at 103. He stated that he was informed of the
positive result eight days later, and was given another, unannounced test, which he passed. Tr. at 105. In
the PSI conducted subsequent to the positive test, he told the Personnel Security Analyst that he did not
know how the marijuana had entered his system. Tr. at 106. He testified that he did not realize how the
marijuana had entered his system until May, 2000, after the PSI. While taking out the trash from his
nephew’s room, he stated, he found “little tobacco fillings in his trash can.” Tr. at 108. (2) Thinking that
this may have been related in some way to his positive test, he said that “[i] asked him . . . had he been
smoking any cigars at my home and he confessed and said he had smoked marijuana cigars at my
residence . . . . [H]e smoked marijuana in re-rolled cigars which, in today’s society, they call ?blunts’.” Tr.
at 109-110. When asked how he had been exposed to marijuana from one of these cigars, the individual
indicated that when he would smoke cigars on the deck outside of his house, he would leave the unused
portions of those cigars on a nearby grill. Tr. at 110-111; see also individual’s Exhibits 1 and 2. He added
that at times, the grill would contain two or three half-smoked cigars. Tr. at 125. He would then smoke
those unused portions at a later date. The individual said that his nephew told him in May 2000 that his
nephew had smoked a marijuana cigar, had put it out, and had placed it on the grill with the intention of
coming back to smoke it at a later time. Tr. at 111. The individual contends that it was this cigar that he
smoked on the weekend before the positive test. Tr. at 120, 174.

After the positive test, the individual testified, he was referred to a drug treatment program and underwent
at least one, and sometimes two, unannounced drug tests per month. On each of these occasions, the
individual tested negative. Tr. at 113-114. He testified that he is not an habitual user of marijuana, and
that, to the best of his ability and knowledge, he has adhered to the terms of the drug certification that he
signed. Tr. at 115. On cross-examination, the individual admitted having smoked marijuana on a regular
basis between 1978 and 1985, and that he is familiar with how marijuana smells and tastes, and with its
psychoactive effects. Tr. at 116, 123. However, he stated that while he was smoking the cigar in question,
he could not determine that he was smoking marijuana. He added that “[g]enerally, by smoking and not
smoking on a regular basis, it always gives you a little light-headedness, if you will, and especially a cigar
that has been discarded for awhile . . . . It’s, like, powerful, if you will, but it doesn’t last long . . . . I mean,
it’s not a high, if you will, but you know you’re smoking . . . .” Tr. at 123-124.

The individual’s nephew also testified. He stated that on three occasions, he and some friends smoked
marijuana “outside on the back porch” of his uncle’s house. Tr. at 131. They did this, he added, by getting
one of the individual’s cigars from a kitchen cabinet, removing some of the tobacco from the cigar, and
replacing it with marijuana. Tr. at 132-133. He said that “once or twice,” he left a cigar that still had
marijuana in it on the grill. Id. On one of these occasions, the nephew said that “we was shooting
basketball, like on a Sunday, and they came in from church and I told the guy just to put it out and we’d
come back to it later, but I never made it back to it later, made it back to the cigar, because I knew I
wasn’t supposed to be smoking at the house anyway, so I told them to put it out and we went back to
shooting basketball.” Tr. at 141-142. When asked when this incident occurred, the nephew replied that it
was on a weekend during “April or February, March; something like that, February or March.” Tr. at 143.
He also testified that when using marijuana in this manner, he could not tell when the material being
smoked changed from marijuana to tobacco, Tr. at 140, and that he had no direct knowledge of the
individual ever having smoked marijuana. Tr. at 143.

The EAP Coordinator also testified for the individual. She stated that the individual was referred to her
after having tested positive for marijuana. Tr. at 149-150. Between April and August 2000, she said, she
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met with the individual six times. Tr. at 152. During these sessions, she performed an assessment of the
individual, including inquiries about any family history of substance abuse and the individual’s past use of
marijuana, and engaged in “psycho-education regarding different types of substance abuse.” Tr. at 151-
152.

She also reviewed the findings of a substance abuse therapist, who had also performed an assessment of
the individual. That therapist found that the “[r]esults of three testing instruments, 20 questions, MAST
and CAGE, indicate nearly benign chemical dependency problems. I would, however, recommend, as a
prophylactic measure, that [the individual] complete four segments of therapeutic psycho-education on
alcohol, THC and cocaine.” Tr. at 153; see also DOE Exhibit 6. She also testified that, based on this
evaluation and her own observations of the individual, she does not believe that he is an habitual user of
marijuana or other recreational drugs. Tr. at 154. On cross- examination, she said that when she inquired
as to how the individual thought he might have been exposed to marijuana, he told her that he was not
sure, but “that the only thing he could think of was that he had smoked some cigars with some friends of
his and that, perhaps, THC or marijuana was in those cigars . . . .” Tr. at 156. When asked when this might
have happened, she stated that “he told me . . . that he thought he might have gotten it - I’m hesitant to say
when he said he smoked - what I recall - now, I don’t have it documented. What I recall him telling me is
that the weekend prior to his PSAP, he was smoking cigars with his friends.” Tr. at 157. However, when
asked whether she had a clear recollection of what he said or when he said it, she said that she did not. Tr.
at 158.

After reviewing these statements and the testimony of the other witnesses, along with the exhibits
submitted by the DOE and the individual, I find that the individual has successfully addressed the DOE’s
security concerns under paragraph (k) of the Personnel Security Regulations. Although, as previously
stated, the individual admittedly smoked marijuana on a regular basis during the period from 1978-1985, I
find this usage to be mitigated by the passage of fifteen years, during which he passed unannounced,
random drug screens in August 1992 and May 1998, Individual’s Exhibits 15 and 17, and during which
there are no allegations of drug use, save for the incident that led to his positive test in March 2000.

Moreover, I do not believe that this incident began with the individual intending to smoke marijuana only
48 hours before a scheduled, announced drug screen, especially in light of the two earlier, random tests
and the nine tests that he took in the months after his positive result, all of which he passed. Tr. at 42-47,
Individual’s Exhibits 3, 10, 12, 15, 17 - 23. Instead, this circumstantial evidence, and the testimony of one
of the DOE’s drug testing experts and of the individual’s nephew, support a finding that the individual was
inadvertently exposed to marijuana on the weekend prior to the drug screen that he failed by smoking a
partially-consumed “blunt” that had been prepared by his nephew and left on the grill on the individual’s
patio. (3) The drug testing expert testified that the level of THC metabolite detected in the individual’s
urine, which was donated on a Tuesday, was consistent with the individual’s having smoked one marijuana
cigarette of average potency approximately 24 to 48 hours previously. Tr. at 23-24. In addition, I find it
unlikely that the nephew would lie, and in so doing, admit to the commission of an illegal act. I therefore
find his testimony concerning his leaving of a partially-consumed “blunt” on his uncle’s grill to be
credible.

Finally, I find the EAP Coordinator’s testimony that the individual is not an habitual user of marijuana or
other psychoactive drugs to be significant. This conclusion is consistent with the findings of the substance
abuse therapist whose conclusions she quoted during her testimony.

In finding that the individual has successfully mitigated the DOE’s concerns under paragraph (k), I note
that in two previous cases, OHA Hearing Officers have rejected similar explanations for positive drug test
results. In Personnel Security Hearing, Case No. VSO-0207, 27 DOE ¶ 82,772 (1998), the Hearing Officer
rejected the clearance holder’s explanation that she unknowingly smoked marijuana in an adulterated cigar
that had been provided by friends. However, in that case, the individual had given an inconsistent
statement to a polygraph examiner. In Personnel Security Hearing, Case No. VSO-0304, the Hearing
Officer did not find credible the clearance holder’s testimony that he unwittingly shared a “blunt” with
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two strangers in a bar. In that proceeding, the Hearing Officer found the individual’s story to be totally
uncorroborated and unworthy of belief. In this case, however, the individual has not offered inconsistent
explanations of the manner in which he was exposed to marijuana. Moreover, as I have discussed above,
there is sufficient corroboration for the individual’s contention that his use of marijuana was inadvertent.
For the reasons set forth above, I find that the individual has successfully mitigated the DOE’s security
concerns under paragraph (k).

I cannot reach a similar conclusion, however, regarding the DOE’s concerns under paragraphs (f) and (l).
Specifically, I believe that the individual knowingly made false or misleading statements, both during the
2000 PSI and at the hearing, concerning his usage of marijuana on the weekend before the positive test.
During the 2000 PSI, the individual repeatedly indicated that he did not know how the marijuana for
which he tested positive entered his system. When asked why he had a positive test, the individual replied
“I’m honestly not sure . . . . The only thing I know is that I submitted the test, it did come back positive.”
2000 PSI at 8. Later, the individual stated that he agreed with the positive test results, “but how the
marijuana got in my system, I’m honestly not sure.” Id. at 14. Finally, when asked if he was “telling DOE
that, to [his] knowledge, [his] behaviors had not been such that [he] would have come in contact with any
kind of drugs,” he replied in the affirmative. Id. at 16. During the hearing, the individual was asked if,
after learning of the positive test result, he had attempted to find out how he could have tested positive.
He replied “I just tried to determine within myself what had I done that would have allowed marijuana to
come into my system, and at that point in time, I had no knowledge of how that could have transpired.”
Tr. at 106.

I do not find these statements to be credible. One of the DOE’s drug testing experts testified that marijuana
smoke “has a distinctive odor. If you’ve been around anybody that smokes marijuana . . . you recognize it
quite readily.” Tr. at 24. Moreover, the individual has admitted that he smoked marijuana approximately
twice per month from the late seventies to 1985, 1987 PSI at 10-13; Tr. at 123, and that he is familiar with
its smell and taste, and with its psychoactive effects. Tr. at 123. Yet, if the individual’s testimony is to be
believed, he smoked the functional equivalent of an entire marijuana cigarette without noticing any
significant differences between what he was smoking and an unadulterated cigar. Given the fact that the
individual’s nephew replaced a significant portion of the tobacco in the cigar with pure marijuana and not
a tobacco-marijuana mixture, Tr. at 133-137, this contention strains credulity to the breaking point.

The individual did offer a partial explanation as to why he allegedly did not realize he was smoking
marijuana. He testified that “by smoking and not smoking on a regular basis, it always gives you a little
light-headedness, if you will, and especially a cigar that has been discarded for a while. . . . It’s like,
powerful, if you will, but it doesn’t last long. . . . for about a minute or two. I mean, its not a high, if you
will, but you know you’re smoking . . . .” Tr. at 123-124. I find this explanation to be insufficient for two
reasons. First, the individual’s own testimony suggests that the feeling obtained from smoking a cigar after
not smoking for a while is not like the “high” that one might get from smoking marijuana. Second, it does
not account for the individual’s alleged failure to detect the distinctive smell of marijuana smoke.

The individual contends that he first realized that he had smoked marijuana on the weekend before the test
when he discovered tobacco in his nephew’s trash can, and confronted him about it, sometime in May
2000. Tr. at 107-110. Yet, upon making this alleged discovery, there is no indication in the record that the
individual disclosed this information to the EAP Coordinator, with whom he met on five occasions
between May and August 2000, or to any one else associated with the individual’s employer or with the
DOE. That the individual did not convey his “discovery” to people charged with counseling him or with
making decisions about his future employment suggests that there was no such discovery to convey. For
these reasons, I find that the individual deliberately misrepresented, falsified, or omitted significant
information from a Personnel Security Interview and from proceedings conducted pursuant to § 710.20
through § 710.31 (i.e., his hearing) within the meaning of paragraph (f) of the DOE’s Personnel Security
Regulations, and that this conduct tends to show that the individual is not honest, reliable, or trustworthy
within the meaning of paragraph (l) of those regulations. (4)
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IV. Conclusion

As explained in this Opinion, I find that the individual has presented evidence that is sufficient to mitigate
the DOE’s security concerns under paragraph (k), but that unresolved concerns remain with regard to
paragraphs (f) and (l). Based on the record in this proceeding, I am therefore unable to conclude that
restoring the individual’s access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest. Accordingly, I find that the individual’s access
authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: January 8, 2001

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.

(2)At the time, the individual’s sister and her son were living with the individual. Tr. at 99.

(3)I note the EAP Coordinator’s recollection that the individual told her that during the weekend before the
positive test, he was smoking cigars with his friends is inconsistent with this conclusion. Tr. at 157.
However, she admitted that she did not clearly remember what the individual said in this regard or when
he said that he smoked cigars with his friends. I therefore attribute little weight to this recollection.

(4)In support of the security concerns under paragraphs (f) and (l), the Notification Letter also alleges that
the individual violated the Drug Certification. Although the individual did in fact use marijuana after
executing this Certification, I find that the inadvertent nature of this usage acts as sufficient mitigation for
this security concern.
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November 30, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:July 25, 2000

Case Number: VSO-0389

This Opinion concerns the continued eligibility of XXXXXXXXXXXXXXX (the individual) for access
authorization(1) under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria for Access to
Classified Matter or Special Nuclear Material.” A Department of Energy (DOE) office received
information that raised questions about his eligibility, and was unable to resolve those questions
informally. The individual requested a hearing on this matter, at which I presided. As explained below, it
is my opinion that the individual’s access authorization should be restored.

I. Background

The individual is an employee of a contractor at a DOE facility whose access authorization has been
suspended. The local DOE security office (SO) issued a Notification Letter to the individual on June 21,
2000. The Notification Letter alleges that the individual “has been, or is, a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from
alcohol abuse, ” behavior which, under 10 C.F.R. § 710.8(j), raises substantial doubt regarding his
continued eligibility for access authorization. This allegation is based on the March 31, 2000 diagnosis by
a DOE consultant psychiatrist (the psychiatrist) that the individual was alcohol dependent without adequate
evidence of reformation or rehabilitation, a similar diagnosis by a psychologist employed by the contractor
(the contractor psychologist), a long history of drinking to excess, and two alcohol-related traffic
incidents.

Because of these security concerns, the individual’s access authorization was suspended. The individual
filed a request for a hearing on the concerns raised in the Notification Letter. The SO transmitted the
individual's hearing request to the Office of Hearings and Appeals (OHA), the OHA Director appointed
me as Hearing Officer in this case, and I convened a hearing.

At the hearing, DOE Counsel called three witnesses, an SO personnel security specialist, the individual’s
supervisor, and the psychiatrist who evaluated the individual for the SO. The individual testified on his
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own behalf, and called one additional witness, his Alcoholics Anonymous sponsor. The SO submitted 16
written exhibits, and the individual submitted seven written exhibits.

II. Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set forth in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity
of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization,” 10 C.F.R. § 710.21(b)(6), i.e., demonstrating that restoring his access
authorization “would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.7(a). Although it is impossible to predict with absolute certainty an
individual’s future behavior, as the Hearing Officer, I am directed to make a predictive assessment. After
carefully considering the factors set out in § 710.7(c) and all the evidence in the record in this proceeding,
I find that the individual has made the requisite showing. For the reasons discussed below, I am convinced
that this individual's access authorization should be restored.

III. Findings of Fact and Analysis

The individual admits the facts alleged in the Notification Letter, including the diagnosis of alcohol
dependence. The hearing focused on his assertion that mitigating circumstances warrant restoration of his
access authorization. Before turning to the issue of mitigation, it would be helpful to explain the
circumstances underlying the concerns in the Notification Letter.

For a period of roughly thirty years, the individual consumed alcohol on a daily basis, drinking an average
of six to eight ounces of hard liquor over the course of the evening, with some variations over time.
Transcript of Personnel Security Interview, January 11, 2000 (PSI Tr.) at 25-37. During that period, he
was arrested for alcohol-related reckless driving in 1983 and for driving while intoxicated in 1976. PSI Tr.
at 39. On October 28, 1999, after reviewing the results of routine medical testing, contractor medical
personnel suggested to the individual that he cut back on his drinking. PSI Tr. at 9. The individual did so
on his own volition, setting a schedule that would permit him to drink on 14 days out of every month. PSI
Tr. at 10; Transcript of Hearing (Tr.) at 13. On November 18, 1999, after reviewing the individual’s
responses to psychological testing, the contractor psychologist suggested to the individual that he stop
drinking altogether and seek treatment. PSI Tr. at 10; Tr. at 14. The individual stopped immediately, and
has consistently maintained that he has not consumed alcohol since November 15, 1999. PSI Tr. at 11, 22;
Tr. at 14.

Shortly thereafter, the individual began his treatment plan. He attended his first Alcoholics Anonymous
meeting, began meeting with an Employee Assistance Program counselor, and started attending an
outpatient alcoholism treatment program. PSI Tr. at 13; Tr. at 19-21. At the personnel security interview
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the SO arranged for the individual to be evaluated by the psychiatrist. On the basis of that March 2000
evaluation, the psychiatrist reported to the SO that the individual suffered from alcohol dependence. DOE
Exhibit 8 (Psychiatrist’s Report) at 10. The psychiatrist did, however, believe that the individual had
maintained sobriety for the previous four months, and therefore was in early full remission from his
condition. Nevertheless, because the individual had not completed a year of treatment, the psychiatrist
concluded that there was not adequate evidence of reformation or rehabilitation.(2)

The individual attended the outpatient program until it was closed down. At an assessment for entering a
replacement program it was determined that continuing such therapy was not necessary because of the
benefits he was obtaining from his participation in Alcoholics Anonymous meetings. Tr. at 28. He
continued meeting with the Employee Assistance Program counselor until he was placed on leave without
pay, at which time he stopped making the lengthy commute to his work site. Tr. at 36. As he discontinued
these two forms of therapy, he attended additional Alcoholics Anonymous meetings, as many as four per
day. Individual Exhibit 1; Tr. at 28.(3) As of the date of the hearing, the individual had attended at least
214 Alcoholics Anonymous meetings and had had a sponsor through that program for about eight months.
Individual Exhibit 1; Tr. at 23, 53.

At the hearing, the individual testified about his drinking history as well as the specifics of his treatment
program since November 1999. The precision of the individual’s contemporaneous recordkeeping, on
which he relied throughout his testimony, lends considerable credibility to his version of the events that
are critical to the SO’s national security concerns in his case. He accurately pointed out that the principal
basis for the SO’s concerns for his alcohol use was the results of laboratory tests that indicated that he had
abnormally elevated levels of liver enzymes (“GGT”) in his blood for a number of years. Tr. at 42. Even
the GGT test ordered as part of the psychiatrist’s evaluation still indicated elevated liver enzyme levels,
some four months after the individual claimed to have stopped drinking. Psychiatrist’s Report at 10. Just
before the hearing the individual provided the results of yet another GGT test, taken in September 2000
shortly before the hearing, which indicated that his liver enzymes were now within the normal range.
Individual’s Exhibit 3. He explained that he wanted the psychiatrist to interpret this new test result at the
hearing. Tr. at 42.

The psychiatrist testified about the new test result in light of his March 2000 diagnosis of the individual.
First, he discussed the significance of the test itself. An abnormal concentration of liver enzymes in a
blood sample indicates that liver cells are dying at a faster than normal rate, the causes of which include
excessive alcohol use, as well as certain medications (including those that control cholesterol levels),
obesity and high triglyceride levels. Tr. at 75-78. Faced with an individual’s high GGT level, the
psychiatrist testified, he would generally conclude that the individual is consuming alcohol to considerable
excess. Tr. at 76. However, because the individual in this case was taking a cholesterol-reducing
medication, had high triglyceride levels, and was obese, the psychiatrist “thought those were enough to
explain why his liver enzymes were abnormally elevated.” Tr. at 77-78. In addition, he stated,

I saw him after four months of sobriety. The other thing that might have happened is even if a
person maintains his sobriety, it may take as long as four months to slowly have the liver
enzymes dip down into normal range, more usually a few days to a few weeks, but it could be
on the tail end of the bell curve where [there] would be a person [who] may take . . . many
months to have [his] liver enzymes come back down to normal.

So, in conclusion, . . ., I did find that he had an elevated liver enzyme level that typically
would have led me to say this probably means the person is drinking, but because of the
unusual factors I mentioned in his case, I said this piece of evidence, I did not think,
contradicted his claim that he was maintaining his sobriety.

Tr. at 78-79. As for the September 2000 test, the psychiatrist felt that the reduction in the liver enzyme
level was consistent with the individual’s “contention that he is maintaining his sobriety. They don’t prove
that, but they are consistent with that.” Tr. at 81. Upon questioning the individual at the hearing, the
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psychiatrist learned that he continues to take cholesterol-reducing medication and is still medically obese.
Tr. at 82. The new test results, however, also indicated that the individual’s triglyceride level had lowered.
Tr. at 82. Because one common cause of elevated triglyceride levels is excessive alcohol consumption, the
reduction in triglyceride level between the March and September tests raised a dilemma for the
psychiatrist, for although reduced triglyceride and GGT levels are beneficial for the individual’s health,
they cast some doubt on the psychiatrist’s initial conclusion that the individual’s elevated levels in the
March 2000 test had been caused by factors other than alcohol use. Tr. at 83-84. He considered the
possibility that the individual had been consuming alcohol at the time of the March test, despite his claim
of sobriety, and had stopped drinking only after that test. He ultimately concluded, however, that
considering all of the medical data in this case, the individual “had been maintaining sobriety and is
continuing to do so, and he’s had . . . an unusually slow return to normal because of the factors of past
liver damage, liver- damaging medication and obesity.” Tr. at 85.

Based on the psychiatrist’s testimony, it is reasonable to conclude that the individual has been sober since
November 15, 1999. The evidence in the record indicates, further, that the individual has been engaged in
various forms of treatment, most consistently, active participation in Alcoholics Anonymous meetings,
since then as well. See generally Tr. at 48-67 (testimony of individual’s Alcoholics Anonymous sponsor).
When asked for a prognosis of the individual’s condition, the psychiatrist prefaced his remarks by stating
that alcohol dependence is a “horrible disease,” and the success rates of treatment programs are generally
poor. Tr. at 100. Nevertheless, he felt that the individual’s prognosis was good and that “the odds would
be much higher” than usual that he will continue to abstain from alcohol, in part due to his internalization
of the benefits of abstention and in part because of his strong-willed nature. Tr. at 100-101.

The psychiatrist was then questioned regarding whether the individual had achieved reformation and
rehabilitation from his alcohol dependence. The psychiatrist testified that the individual had followed a
realistic treatment program, particularly through Alcoholics Anonymous. Tr. at 102. Nevertheless, the
psychiatrist recommended in his evaluation report that one year of abstention and treatment would be
necessary to establish adequate evidence of reformation and rehabilitation in his case. Psychiatrist’s Report
at 9. At the time of the hearing, the individual had been pursuing his treatment program for roughly six
weeks short of a full year. Tr. at 104. After explaining the significance of a full year of treatment, the
psychiatrist stated that, in his medical opinion, and based on the individual’s testimony and that of his
sponsor, he believed that the individual had achieved reformation and rehabilitation at the time of the
hearing. Tr. at 105-106. Acknowledging that he had given the individual the benefit of the doubt at his
March 2000 evaluation, despite his elevated GGT level, and was again giving him the benefit of the doubt
in terms of the treatment period, he conceded that “cutting corners” could lessen the value of his medical
opinion. Tr. at 106. He nevertheless stated

Even given those reservations, I would say that medically I would not have a problem with
saying that given those factors I mentioned that I could consider that he has adequate evidence
of rehabilitation and reformation, even though he’s six weeks short of the usual one-year
anniversary.

Tr. at 106.

As I stated above, I am called upon to make a predictive assessment of the likelihood that restoring the
individual’s access authorization “would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In formulating this assessment, I
consider not only the evidence, discussed above, that relates to the individual’s history of alcohol
consumption and the steps he has taken to date to mitigate that pattern of behavior, but also his future
intentions regarding alcohol. At the hearing, the individual testified that he had no intention of consuming
alcohol, and that he intended to continue attending Alcoholics Anonymous meetings on a near daily basis
for at a full year, and then reassess his level of participation on the basis of his other activities and the
advice of his sponsor. Tr. at 34. He concluded this thought by stating that, in any event, he intends to
continue going to Alcoholics Anonymous meetings; only the frequency of his attendance will be subject to
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reassessment. Tr. at 35. Finally, assuming that the individual has lived up to his intentions since the date of
the hearing, he has, as of the date of this opinion, maintained his sobriety for more than one year.

Based on the evidence produced in this case, and particularly on the psychiatrist’s medical opinion
received at the hearing, I believe that the individual is rehabilitated and reformed from his alcohol
dependence at this time. It is therefore my opinion that the evidence presented in this proceeding has
mitigated the SO’s security concerns under Criterion J.

IV. Conclusion

Based on the entire record in this proceeding, I find that the individual has resolved the security concerns
raised under 10 C.F.R. § 710.8(j). Particularly in light of the psychiatrist’s opinion that the individual has
now attained rehabilitation and reformation, I conclude that the individual has mitigated the concern that
he suffers from alcohol dependence. For the reasons explained in this Opinion, I find that the individual
has shown that restoring his access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest. Accordingly, I recommend that the individual's
access authorization be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: November 30, 2000

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).

(2)The psychiatrist stated in his report that he generally recommends a year or two of treatment to
establish evidence of rehabilitation and reformation. Psychiatrist’s Report at 10. In the individual’s case he
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recommended one year because he found that the individual’s degree of dependence was mild, that his last
DWI arrest was 17 years earlier, that he appears to have stopped driving while intoxicated after that arrest,
that alcohol appears to have caused no serious functional problems since then, and that his “mild liver
problems . . . [while] certainly worsened by his heavy drinking, . . . may have been caused by other factors
as well.” Psychiatrist’s Report at 9.

(3)When questioned as to the benefit he derives from attending more than one meeting per day, he
responded, “Well, the advantage for me is it gets me out of my chair and out of the house where I did a
great deal of my drinking for several years. . . . And it’s just an easy way for me to avoid any possible
temptation by not being at home and not being sitting in my chair when things are going on in my head
that have me upset.” Tr. at 29-30.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

December 12, 2000

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Case Name: Personnel Security Hearing

Date of Filing: July 25, 2000

Case Number: VSO-0391

This Opinion concerns the eligibility of XXXXXX XXXXX XXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) A Department of Energy Operations Office (DOE) suspended the individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual's access authorization should be
restored. As set forth in this Opinion, I have determined that the individual's security clearance should not
be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, DOE granted the individual an access authorization as a condition of his employment with
a DOE contractor. However, the DOE Office of Safeguards and Security (DOE Security) initiated formal
administrative review proceedings by informing the individual that his access authorization was being
suspended pending the resolution of certain derogatory information that created substantial doubt
regarding his continued eligibility. This derogatory information is described in a Notification Letter
subsequently issued to the individual on June 26, 2000. More specifically, Enclosure 2 attached to the
Notification Letter contains DOE Security’s findings with respect to the individual that fall within the
purview of potentially disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8(j).
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The bases for this finding are summarized below.

Enclosure 2 of the Notification Letter alleges that the individual “has been, or is a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent or as
suffering from alcohol abuse.” 10 C.F.R. § 710.8(j) (Criterion J). In support of this assertion, Enclosure 2
states that on May 4, 2000, the individual was evaluated by a DOE consultant psychiatrist (DOE
Psychiatrist), who subsequently reported his opinion to DOE Security that the individual meets the
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV) criteria for Alcohol
Dependence with Physiological Dependence, Early Partial Remission. The DOE Psychiatrist further found
that the individual is without adequate evidence of rehabilitation and reformation.

In further support of DOE Security’s finding under Criterion J, Enclosure 2 states that on February 2, 2000,
a Personnel Security Interview (PSI) was conducted during which the individual admitted that: (1) he
began drinking in 1971, and drank excessively (4-5 drinks daily and an extra one or two on weekends) for
a period of twenty years; (2) it would take five to six drinks, a pint of alcohol, before he would become
intoxicated; (3) he continued to consume alcohol despite a warning from his primary physician that
convulsions that he suffered on two occasions, in November and December 1997, were due to alcohol
withdrawal; and (4) his wife believes that he has a drinking problem and does not allow alcohol in the
home but he continues to drink on occasions when she is not there. Finally, Enclosure 2 notes that medical
records dated January 1998, that were obtained by DOE Security, indicate that the two generalized
epileptic convulsions sustained by the individual were due to longstanding alcoholism and alcohol
withdrawal, and that the individual was therefore advised in January 1998 to discontinue his consumption
of alcohol.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on July 25, 2000, the individual
exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On July 28,
2000, I was appointed as Hearing Officer in this case. After conferring with the individual and the
appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established. At the hearing, the DOE
Counsel called as witnesses the DOE Psychiatrist and a Personnel Security Specialist. Apart from
testifying on his own behalf, the individual elected to call two of his work supervisors, a close friend and
his wife. The transcript taken at the hearing will be hereinafter cited as "Tr.". Various documents that were
submitted by the DOE Counsel and the individual during this proceeding constitute exhibits to the hearing
transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted. However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

The individual began working for his employer, a DOE contractor, in 1971 and soon thereafter acquired a
security clearance as a condition of his employment. The individual maintained his security clearance
without incident until the required periodic reinvestigation performed in 1998 revealed that the individual
had received medical treatment in November and December 1997, and in January 1998, relating to the
individual’s use of alcohol. Pertinent information regarding the circumstances of the treatment received by
the individual was revealed during administrative review proceedings conducted by DOE Security
concerning this matter, and is summarized below.

By his own admission, the individual drank four to five drinks daily, and an extra one or two on weekends,
for a period of twenty years prior to 1997. The individual usually drank 8-12 ounces of gin mixed with
juice, during the evening hours. The individual describes himself as a “heavy drinker” during this time
period, and estimates that it would take five to six drinks or a pint of liquor before he would feel
intoxicated. The individual typically drank at home and had no alcohol-related incidents or arrests for
driving while intoxicated. However, in November 1997, the individual experienced a convulsive seizure
following Thanksgiving Day when the individual admittedly had been drinking more heavily than normal.
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The individual did not drink the next day because he was taking a long drive to go on a camping vacation
with his wife and friends. The next morning at the camp site, the individual had a generalized convulsion
lasting for about two minutes during which the individual lost consciousness. The individual was taken to
a nearby hospital, where a CT scan of the individual’s brain and an electrocardiogram both registered as
normal. The treating physicians prescribed Dilantin, an anti-seizure medication. Not liking the drowsy side
effect, however, the individual discontinued taking Dilantin several days later.

The individual then had a second seizure in December 1997, preceded by circumstances markedly similar
to the first incident. The individual drank more heavily than usual around Christmas 1997, and then
abruptly stopped because he was making a long vacation drive to visit his in-laws. The next day after
arriving, the individual experienced a convulsive seizure again losing consciousness. The individual was
taken to a nearby hospital and again prescribed Dilantin. This time the individual remained on Dilantin
and began to moderate his drinking until he returned home and got an appointment with his personal
physician (Personal Physician) in early January 1998.

After interviewing the individual and performing a battery of tests, the Personal Physician believed that
the individual may have had alcohol withdrawal seizures and recommended that the individual discontinue
his use of alcohol. The Personal Physician then referred the individual to a neurologist (Neurologist) for
another opinion. Following his examination of the individual, the Neurologist confirmed in his report that
the individual had suffered “[t]wo generalized epileptic convulsions in a setting of long-standing
alcoholism and alcohol withdrawal” and recommended that the individual “[r]emain abstinent from
alcohol.” Exh. 11 (Neurological Evaluation, Jan. 15, 1998). Later, in discussing these findings with the
individual, the Personal Physician echoed the recommendation that the individual discontinue all drinking
but in answering the individual’s question about the possible danger to his health, the Personal Physician
conceded that there would be no immediate danger if the individual took a drink on occasion.

After conferring with the Personal Physician in January 1998, the individual quit drinking but then
resumed approximately four months later, in April 1998. Upon resuming drinking, however, the individual
drank only in moderation. During the Personnel Security Interview (PSI) conducted in February 2000, the
individual stated that when he resumed drinking he strictly limited himself to “a drink a day or maybe
every other day, sometimes two, depending on the activity.” Exh. 6 (February 2, 2000 PSI) at 30. The
individual further stated that he no longer drank gin, but only beer or wine. Id.

Following the PSI, the individual was referred to a DOE consultant psychiatrist (DOE Psychiatrist) who
reviewed the individual’s security file, including his medical records, and evaluated the individual on May
4, 2000. In his report to DOE Security, the DOE Psychiatrist diagnosed the individual with Alcohol
Dependence with Physiological Dependence, Early Partial Remission, based upon criteria set forth in the
DSM-IV. According to the DOE Psychiatrist, “[the individual’s] two alcohol withdrawal seizures show
that he had become physically dependent upon alcohol.” Exh. 8 (Report of DOE Psychiatrist) at 6. The
DOE Psychiatrist further found that the individual is without adequate evidence of rehabilitation and
reformation. In this regard, the DOE Psychiatrist observed that the prognosis is poor for someone, such as
the individual, who has gotten to the point of alcohol dependence and then attempts to drink in moderation
rather than maintaining complete sobriety. The DOE Psychiatrist further noted that “[the individual] has
never entered into voluntary treatment for alcohol dependence and feels no need to do so.” Id. at 7.
Finally, in order to establish adequate evidence of rehabilitation and reformation, the DOE Psychiatrist
recommended complete abstinence coupled with an outpatient alcohol treatment program for a period of
one to two years. Id.

As noted by the DOE Psychiatrist, the individual has undergone no formal treatment program. However, in
October 1999, the individual participated in an intensive, one-week personal development seminar
(Development Seminar) that the individual found to be “a life-altering experience.” Tr. at 31. As a result,
the individual now believes that he is in control of his life and able to maintain the discipline necessary to
control his use of alcohol. The individual had a four-day follow-up session at the Development Seminar in
March 2000, but has not gone back for any additional sessions since then.
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In June 2000, the individual ceased drinking altogether, and he has maintained his abstinence since that
time. The individual met with his Employee Assistance Program (EAP) counselor in July 2000 to discuss
the circumstances regarding his past use of alcohol, and to seek further guidance. In October 2000, the
individual attended an Alcoholics Anonymous (AA) meeting, but he has not determined whether he will
continue to attend. The individual maintains an active lifestyle, with a number of hobbies including
bicycling, hiking and rock climbing. The individual is adamant that he will never again consume alcohol
while employed by the DOE contractor.

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of security clearances indicates "that security determinations should err, if they must, on the side
of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual's access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings that I make in support of this determination are discussed below.

A. Criterion J, Use of Alcohol

The record of this proceeding presents substantial evidence in support of the finding of DOE Security, set
forth in the Notification Letter, that the individual “has been, or is a user of alcohol habitually to excess,
or has been diagnosed by a board- certified psychiatrist as alcohol dependent or as suffering from alcohol
abuse.” 10 C.F.R. § 710.8(j). By the individual’s own admission and description of his drinking habits, he
was a “heavy drinker” for 20 years prior to suffering two severe convulsive seizures in November 1997
and December 1997. Exh. 6 (PSI) at 36-38; Exh. 8 (Neurologist Report) at 1. The individual does not
contest the diagnosis of the Neurologist that the seizures that he experienced in those two instances were
induced by alcohol withdrawal.

I similarly find ample support for the DOE Psychiatrist’s diagnosis of Alcohol Dependence based upon
criteria set forth in the DSM-IV.(2) Apart from meeting the criteria for Alcohol Dependence, however, the
DOE Psychiatrist pointed out that an alcohol withdrawal symptom is the most important of the seven
criteria for evidencing alcohol dependence, and a withdrawal seizure is the most severe and dangerous of
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these symptoms.(3) As stated by the Neurologist in his report, the withdrawal seizures experienced by the
individual were “in a setting of long- standing alcoholism.” Exh. 11 at 2.

I therefore find conclusive evidence in support of the allegations set forth in the Notification Letter under
Criterion J regarding the individual. As a general matter, excessive use of alcohol by an individual holding
a security clearance is a legitimate security concern since the ability to safeguard national security
information is diminished when judgment or reliability is impaired, and individuals who abuse alcohol
may be susceptible to being coerced or exploited to reveal classified matters. These security concerns are
indeed important and have been recognized by a number of Hearing Officers in similar cases. See, e.g.,
Personnel Security Hearing, Case No. VSO-0221, 27 DOE ¶ 82,792 at 85,762 (1999); Personnel Security
Hearing, Case No. VSO-0200, 27 DOE ¶ 82,770 at 85,628 (1998). I therefore turn to whether the
individual has presented sufficient mitigating evidence to overcome the concerns of DOE Security relating
to his past use of alcohol. Based upon the record before me, I have determined that the individual has
failed to carry his burden in this regard.

B. Mitigating Evidence

The individual has raised a number of factors in support of his claim that despite his history of excessive
alcohol use, he should be allowed to retain an access authorization. The individual asserts that he has not
drunk excessively since he received confirmation in January 1998 that alcohol withdrawal caused the
seizures he suffered in November and December 1997. As noted in the record, the individual was abstinent
for a four-month period beginning in January 1998, after receiving the diagnoses of the Neurologist and
Personal Physician. The individual maintains, however, that he only drank in moderation and in
decreasing amounts during the period from April 1998 until June 2000, when he again stopped drinking
altogether. According to the individual, “my drinking was decreasing even as I was drinking in
moderation. I found that -- at the time I quit I was down to drinking one to two -- or one drink a week at
most.” Tr. at 26. In this regard, the DOE Psychiatrist agreed that the results of laboratory tests (e.g. liver
enzymes) that he administered were consistent with the individual’s claim that he no longer abused
alcohol. Tr. at 71-72, 76. The individual’s wife also corroborated the individual’s assertion that he has
been abstinent since June 2000. Tr. at 97.

Secondly, the individual emphasizes that while he has had no formal alcohol treatment program, the
Development Seminar that he attended in October 1999 and in March 2000 had a profound impact upon
his life. Tr. at 23-24. The individual recounted that the program entails a critical self-examination of his
life experiences and “from that you learn to make better decisions, and not for the reasons that you were
making them before. I felt it really gave me charge of my life.” Tr. at 22-23. As a result, the individual
now believes that he has the self-discipline necessary to fulfill his commitment to remain abstinent as long
as he is an employee of the DOE contractor. Tr. at 31, 33-34.

It is also apparent that the individual’s present lifestyle is conducive to his maintaining abstinence. The
individual’s wife and friends confirmed during their testimony that the individual actively pursues his
many hobbies that include mountain biking, hiking and rock climbing. Tr. at 83, 88-89, 97. The
individual’s work supervisors believe the individual to be a good worker who is honest and dependable,
and in control of any alcohol difficulties he may have had in the past. Tr. at 39-40, 83-84.

Notwithstanding these mitigating factors, I cannot ignore and must defer to the expert opinion of the DOE
Psychiatrist concerning the minimal requirements the individual must achieve for adequate reformation
and rehabilitation. Based upon his diagnosis of Alcohol Dependence, the DOE Psychiatrist recommended
in his report and affirmed during his testimony that the individual must maintain abstinence coupled with
an outpatient alcohol treatment program, for a period of one to two years. Tr. at 59-60. This
recommendation is consistent with other cases involving diagnoses of excessive alcohol use, finding that
DOE Security’s concerns may be mitigated by evidence of the successful completion of a viable alcohol
treatment program combined with a minimum of one year of abstention from alcohol. See Personnel
Security Hearing, Case No. VSO-0245, 27 DOE ¶ 82,795 at 85,783 (1999), citing Personnel Security
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Hearing, Case No. VSO-0167, 26 DOE ¶ 82,801 (1997); Personnel Security Hearing, Case No. VSO-
0226, 27 DOE ¶ 82,780 (1998); see also Personnel Security Hearing, Case No. VSO-0221, 27 DOE ¶
82,792 at 85,763 (1999).

Having heard the testimony of the individual, the DOE Psychiatrist would not change his assessment that
the individual had yet failed to demonstrate adequate evidence of reformation and rehabilitation. Tr. at 61.
According to the DOE Psychiatrist, complete abstinence is a critical element in the rehabilitation of
persons diagnosed as alcohol dependent, such as the individual. Tr. at 60-61. The DOE Psychiatrist
commended the individual for his decision in June 2000 to stop drinking.(4) The DOE Psychiatrist
observed, however, that “[i]t’s only been four months, and he’s had one period before of four months, so I
would be a little suspicious of how well the prognosis is in maintaining his sobriety.” Tr. at 61.

As a general matter, the DOE Psychiatrist had a positive impression of the Development Seminar taken by
the individual in that it has given the individual a sense of mental well-being and control over his life that
will help him to remain sober. Tr. at 56-57, 78-79. The DOE Psychiatrist cautioned, however, that the
Development Seminar is not ongoing. Tr. at 57. Perhaps more important, the DOE Psychiatrist emphasized
that the Development Seminar was not set up to be a substance abuse program. According to the DOE
Psychiatrist: “[T]here are many wrinkles of substance abuse programs that are unique to a person with
substance abuse. And I think that makes them more effective for addressing particular issues like alcohol
abuse than even these good programs [e.g. the Development Seminar], though they give general good
psychological help.” Tr. at 58. The DOE Psychiatrist pointed out that the individual did not stop drinking
after attending the Development Seminar in October 1999 or in March 2000,(5) but only in June 2000
after his security clearance was put in jeopardy. Tr. at 78. Thus, in order to achieve adequate reformation
and rehabilitation, the DOE Psychiatrist preferred that the individual participate in an outpatient alcohol
treatment program of “moderate intensity, meeting a time or two a week,” noting that “these programs
have a much better track record that someone who tries to stop on their own.” Tr. at 59-60.

Finally, the DOE Psychiatrist remains concerned that the individual is still somewhat in denial with regard
to his drinking difficulties. The individual testified that he still believes that he would be able to drink in
moderation if he chose to, but states that he will remain abstinent while employed by the DOE contractor
if that is required to keep his security clearance. Tr. at 26, 34-35. From this, the DOE Psychiatrist gathered
that the individual still does not recognize the nature of his alcohol problem. Tr. at 61. The DOE
Psychiatrist feels that the individual’s prognosis would be a lot better if, rather than external motivation,
the individual’s abstinence were based upon an internal realization that as someone who had reached an
advanced stage of alcohol dependence, he should no longer drink. Tr. at 61-62. The individual must come
to accept that, despite his good intentions, there is a significant probability that his alcohol use would again
become problematic when moderate drinking is attempted. Id.

III. Conclusion

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. § 710.8(j) in
suspending the individual's access authorization. For the reasons I have described above, I find that the
individual was properly diagnosed as alcohol dependent and that the individual has failed to present
adequate evidence of rehabilitation and reformation. I therefore cannot find that restoring the individual's
access authorization would not endanger the common defense and security and would be consistent with
the national interest. Accordingly, I find that the individual's access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
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files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address
where submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: December 12, 2000

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance.

(2)Under the DSM-IV, a diagnosis of Alcohol Dependence is appropriate where any three of seven criteria
are satisfied within a twelve-month period. Pertinent to the present case, three of the seven criteria state in
part:

1. Tolerance, as defined by either of the following:

. . .

b. Markedly diminished effect with continued use of the same amount of alcohol

2. Withdrawal, as manifested by either of the following:

a. The characteristic alcohol withdrawal syndrome

. . .

7. Alcohol use is continued despite knowledge of having a persistent or recurrent

physical or psychological problem that is likely to have been caused or exacerbated

by alcohol.

The individual admitted during the PSI that prior to his alcohol withdrawal seizures (criterion 2) in
November and December 1999, his alcohol consumption had reached a level where it would take a pint of
gin before be would feel intoxicated (criterion 1). Exh. 6 at 33. In January 1998, the individual received
the diagnosis that he had in fact suffered two alcohol withdrawal seizures and he began abstinence, but
resumed drinking four months later (criterion 7). Id. at 34; Tr. at 30-31.



Case No. VSO-0391, 28 DOE ¶ 82,780 (H.O. F. Brown December 12, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0391.htm[11/29/2012 1:35:57 PM]

(3)The DOE Psychiatrist explained that alcohol withdrawal symptoms may range from less severe
symptoms such as nausea, vomiting, diarrhea, sweating and increased heart rate, to more serious symptoms
such as tremors and delirium tremens (hallucinations). Tr. at 50, 66. The DOE Psychiatrist stated,
however, that an alcohol withdrawal seizure is perhaps the most severe withdrawal symptom, and can be
fatal in some instances. Id.

(4)The DOE Psychiatrist stated that in view of the individual’s abstinence, he would change the DSM-IV
specifier for his diagnosis from “Early Partial Remission” to “Complete Remission.” However, his
underlying diagnosis of Alcohol Dependence remains. Tr. at 77.

(5)The individual conceded that his drinking never came up in the context of the Development Seminar.
Tr. at 26.
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Case No. VSO-0392, 28 DOE ¶ 82,778 (H.O.
Wieker December 1, 2000)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

December 1, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: August 10, 2000

Case Number:VSO-0392

This Opinion concerns the eligibility of xxxxxx xxx xxxxxx (the Individual) to receive an access
authorization. The Individual has recently undergone training to be a security officer at a DOE site. As
explained below, it is my opinion that the Individual should not be granted an access authorization.

I. Background

The regulations governing the Individual's eligibility are found at 10 C.F.R. Part 710, "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."

The DOE office sent the Individual a Notification Letter informing him that his access authorization was
not granted because of substantial doubt about his continued eligibility. The Notification Letter included a
Statement of Charges, which listed two categories of derogatory information that gave rise to the
substantial doubt. The two categories are listed below.

1. The Individual was diagnosed by a board-certified consulting psychiatrist as suffering from Substance-
Induced Mood Disorder which causes or may cause a significant defect in his judgment or reliability. This
is identified as derogatory information at 10 C.F.R. § 710.8(h) (Criterion H).

2. The Individual was diagnosed by a board-certified consulting psychiatrist as suffering from alcohol
dependence or in the alternative alcohol abuse. This is identified as derogatory information at 10 C.F.R. §
710.8(j) (Criterion J).

The Individual requested a hearing to respond to the derogatory information in the Statement of Charges.
At the hearing, the Individual was represented by counsel. The Individual testified on his own behalf. He
also presented the testimony of a psychiatrist who evaluated him (the Individual’s psychiatrist), his
stepbrother, his current girlfriend, an ex-sheriff of the local county who currently owns bar C (xxxxxx
xxxxxxxx),(1) two coworkers who socialize with the individual (xxxxxxx xxxxxxx and xxxxxx xxxxxxx),

file:///ps301-400.htm#vso0392
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and three DOE supervisors. The DOE Counsel presented the testimony of the DOE consulting
psychiatrist(the DOE psychiatrist) and the human resource manager of the subcontractor who provides
guard service for the DOE site.

II. Testimony at the Hearing and Other Evidence

A. The DOE psychiatrist

With respect to Criterion J, the testimony of the DOE psychiatrist was clear and supported the findings he
made in his prior written report.(2) He testified that he believes that during the years 1991 to 1994 the
Individual met the DSM-IV(3) criteria for substance dependence, alcohol. Tr. at 98. The DOE consulting
psychiatrist also testified that the Individual met the DSM-IV criteria for substance abuse, alcohol, during
the 1991 through 1994 period. Finally, he testified that the Individual was a user of alcohol “habitually to
excess, although his main habitual to excess use of alcohol was between 1991 and 1994.” Tr. at 95. He
noted that the various diagnoses were interrelated but he concluded by indicating that the clearest
diagnosis was alcohol abuse.

The DOE psychiatrist further testified that the Individual probably does not currently meet the DSM-IV
criteria for alcohol dependence and probably does not meet the criteria for alcohol abuse. Tr. at 99.
However, because the Individual met the criteria during the period 1991 through 1994 and has numerous
incidents of alcohol related problems in recent years he believes the Individual has not shown
rehabilitation. The DOE psychiatrist believes that the Individual’s alcohol-related problems are in partial
remission but he strongly believes that unless the Individual receives counseling and refrains from the use
of alcohol the Individual will have future problems related to alcohol.

In discussing why he believes that the Individual is not rehabilitated, the DOE psychiatrist testified “I
consider the Individual to be a drinking alcoholic.” Tr. at 102. In explaining his basis for this conclusion,
the DOE psychiatrist testified that the DSM talks about the idea of recurrence in substance use disorders.
He stated that the DSM-IV indicates

Not infrequently in clinical practice, Individuals after a period of time in which the full
criteria for the disorder are no longer met may develop symptoms that suggest a recurrence of
their original disorder, but that do not yet meet the full threshold for the disorder as specified
in the criteria set.

Page 4 of the desk reference for the DSM-IV. Tr. at 103.

The DOE psychiatrist also briefly discussed his diagnosis of substance-induced mood disorder. That
diagnosis is the basis for the Criterion H security concern. He testified that substance- induced mood
disorder is a “Maladaptive behavioral change, for example, aggressive or assaultive behavior, occurring
within minutes of ingesting an amount of alcohol insufficient to induce intoxication.” Tr. at 111. This
diagnosis is a security concern under Criterion H.

B. The Individual’s psychiatrist

The Individual’s Psychiatrist prepared a written report dated October 12, 2000. (4) He testified that he
administered three tests to the Individual.(5) According to his testimony, the results of the tests
administered by the Individual’s psychiatrist were all within normal ranges and clearly did not indicate any
psychiatric problem or substance disorder. The Individual’s psychiatrist testified that he agreed with the
DOE psychiatrist to the extent that the Individual would have been properly diagnosed with alcohol abuse
during the period 1991 through 1992 and perhaps through 1994. Tr. at 144. Report of Individual’s
psychiatrist at page 8.



Case No. VSO-0392, 28 DOE ¶ 82,778 (H.O. Wieker December 1, 2000)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0392.htm[11/29/2012 1:35:58 PM]

C. The DOE psychiatrist’s report

The facts relied on by the DOE psychiatrist as presented in his report were discussed at some length at the
Hearing. The Individual strongly believes that the facts about his behavior since 1996 cited by the DOE
psychiatrist in his report, do not represent a fair characterization of his behavior. I will therefore consider
whether the Individual is correct. To that end I will evaluate whether the background information relied
upon by the DOE psychiatrist is reasonably accurate.

In order to evaluate the historical events relied on by the DOE psychiatrist and the alternate explanation of
those events provided by the Individual, I will summarize the events that are referred to in the DOE
consulting psychiatrist’s report. The first three events relate to the information which formed the basis for
the DOE psychiatrist’s diagnosis of alcohol abuse and alcohol dependence. These college year events are
not in dispute. The remaining 14 incidents form the basis for the DOE psychiatrist finding that the
Individual continues to have problems relating to alcohol and therefore cannot be considered rehabilitated.

1. 1988 - The Individual began drinking while in high school. At the age of 17 the Individual was charged
with being a minor in possession of alcohol. DOE psychiatrist’s report at 3 and 5.

2. December 1991 - The Individual was arrested for DWI. Charge was later dismissed. DOE psychiatrist’s
report at 4.

3. 1991 through 1994 - The Individual’s college years. The Individual told the DOE psychiatrist that it took
10 beers for him to become intoxicated. He said he drank three times a week and got intoxicated one out
of three times that he consumed alcohol. He further said that in college, when he thought he was drinking
too much, he would not drink for a few weeks in order to stop his excessive drinking. Finally, he told the
DOE psychiatrist that he sometimes went to class with a hangover and this affected his school work. DOE
psychiatrist’s report at 11.

4. March 1996 - The Individual was involved in a fight in the local county at bar T. DOE psychiatrist’s
report at 6.

5. 1996 - The Individual decided since he had recently become a law enforcement officer he should be
drinking less. DOE psychiatrist’s report at 3.

6. May 22, 1996 - The Individual was involved in a bar fight at bar T. During that incident he sprayed
another man with pepper spray resulting in that man’s hospitalization. DOE psychiatrist’s report at 5 and
10.

7. June 20, 1996 - The Individual was suspended for sixty days from his position as a police officer with
the nearby city police force. DOE psychiatrist’s report at 7.

8. November 1996 - The Individual was involved in a bar fight at bar A. DOE psychiatrist’s report at 5.

9. November 1996 - As a result of the November bar fight and his June suspension, the Individual was
discharged from the nearby city police force. DOE psychiatrist’s report at 4, 7 and 8.

10. February 1997 - The Individual had more than 10 drinks at bar A. He got into a pushing match and the
owner of the bar asked him to leave the bar. DOE psychiatrist’s report at 10.

11. 1997-1998 - The Individual had a violent relationship and many fights with his ex-girlfriend during
their relationship. Stalked his ex-girlfriend after their relationship ended. DOE psychiatrist’s report at 6.

12. December 31, 1998 - The Individual was involved in a fight at an unidentified bar. DOE psychiatrist’s
report at 6.
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13. Current alcohol consumption - During his February 11, 2000, transcribed personnel security interview
(PSI) the Individual told the interviewer that he currently drinks sporadically. He indicated he has 5 or 6
beers twice a month. During his PSI the Individual indicated he consumed a significant amount of alcohol
four times in the 45 days prior to the PSI:

a. Approximately 8 beers at a New Year’s Eve party

b. 5 beers with a friend in mid January

c. 5 beers on Super Bowl Sunday

d. 8 beers at an unidentified bar with his girlfriend on February 5 (six days prior to the
interview). He admitted he was intoxicated when he drove home from the bar. DOE
psychiatrist’s report at 3.

14. Three different sources indicated to the Office of Personnel Management (OPM) investigator that they
would not recommend the Individual for employment because of threats made by the Individual against
others and their opinions that the Individual may be unstable. DOE psychiatrist’s report at 7.

15. Another source indicated to the OPM investigator that the Individual was untrustworthy because while
a police officer for the local county police force he may have reported excessive overtime and he may
have taken money from an out of state motorist. The source believes those incident indicate the Individual
may possibly be unreliable. DOE psychiatrist’s report at 8.

16. The DOE psychiatrist asked the Individual if he had ever been violent toward women. The Individual
answered that “Me and my ex- girlfriend got into some shoving matches.” DOE psychiatrist’s report at 10.
The Individual indicated that he maintained this relationship from June 1996 through March 1999. Tr. at
15.

17. The DOE psychiatrist asked the Individual how many times he has driven a vehicle when he was
legally intoxicated. He answered 20 to 50 times. DOE psychiatrist’s report at 12.

D. Individual’s testimony

The Individual testified at length regarding the incidents since 1996 which the DOE psychiatrist’s report
relied on to find the Individual continues to have problems with alcohol.

The Individual testified at length regarding the May 1996 bar fight. Tr. at 27-32. The thrust of his
testimony was that he had only two or three beers, and that during the fight he was only protecting
himself.

The Individual also spoke about the November 1996 bar fight which led to his dismissal from the nearby
city police force. Again, he testified that he only had two beers on that night. He stated that during a
discussion a friend became very angry. When the friend became angry, the Individual walked away in
order to calm the situation. As he was walking away, his friend hit him from behind with a beer bottle.
There was then a short fight. The Individual believes that the fight was caused by his friend who was
intoxicated. Tr. at 32-36.

The Individual also discussed the February 1997 fight at bar A. He indicated he was having a heated
discussion with a friend when another person he knew came up and hit the Individual. The Individual
testified that on that night he drank six to eight beers over an extended period of time. Tr. at 37-41.

With regard to a bar fight on December 31, 1998, the Individual indicated he was hit when he was
attempting to break up the fight. He testified that he had only two or three beers on the night of that fight.
Tr. at 41-43.
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With respect to the violence towards his ex-girlfriend he testified that they had a very bad relationship.
However, he indicated that she may have fallen to the ground on one occasion but “I have never hit [her],
I've never shoved her, I've never pushed her, I've never done anything like that.” Tr. at 20.

E. Testimony of other witnesses

The Individual submitted a letter dated August 25, 2000, signed by a former chief of police of a nearby
town police force. That letter discusses the December 31, 1998 bar fight. The former chief’s letter indicates
that the Individual was attempting to break up the fight and the Individual was cleared of any wrongdoing.

The Individual’s stepbrother testified that the most he had ever seen the Individual drink was five or six
beers and that the Individual normally drank only one or two beers. Tr. at 84.

The owner of bar C testified that the Individual has been in his bar two or three times in the last year. Tr.
at 92. He stated that he has never seen the Individual have more than a beer or two. Tr. at 90. He also
testified that in the many years he has known the Individual he has never seen the Individual intoxicated.
Tr. at 93. None of the bar fights described above occurred at bar C and this witness was never present at
any of those bar fights. Therefore, this testimony supported the Individual’s contention that he often drinks
moderately, but does not corroborate his testimony regarding the incidents that form the basis of the DOE
psychiatrist’s diagnosis.

The owner of bar C also testified that he was the local county sheriff during the period November 1997
through December 1998. He testified that while he supervised the Individual he was a good employee. He
further indicated that allegations of physical abuse by the Individual toward his ex-girlfriend were never
brought to his attention. Tr. at 88. He also testified that he interceded in a dispute between the local county
and the Individual on the number of hours of overtime the Individual had worked. He testified that he
interceded to aid the Individual in being paid for that overtime because he believed that the Individual had
worked the overtime. That dispute is one of the two concerns described by the OPM sources referred to in
#15 above.

His current girlfriend testified that she has had a close relationship with the Individual since May 1999. Tr.
at 171. She testified that at most she has seen the Individual drink four or five beers. Tr. at 172. She
indicated that the only change in the Individual’s behavior when he drinks is that he gets a little louder. Tr.
at 172. She testified that the only bar incident that involved the Individual which she has observed
occurred in May 2000. Tr. at 173. She indicated another patron approached the Individual. There were
some words between the two and it appeared a fight might occur. She indicated the bar owner came over,
told the other patron to calm down and this put an end to the incident. Tr. at 173. She also testified that
she has only seen the Individual intoxicated once in the last year and a half. She could not recall the
month in which that occurred but she remembered they were at a party and she drove home because she
observed that it would not be appropriate for the Individual to drive. Tr. at 175- 176. Finally, she also
testified that the Individual has never been aggressive or abusive towards her. Tr. at 174.

A friend who is also a coworker on the site testified. He indicated that he has known the Individual for 4
or 5 years. Tr. at 184. He indicated he has only been to a bar one time with the Individual and that was in
July 2000. Tr. at 185. He testified that on that occasion the Individual had one drink and that he walked
away when a patron tried to pick a fight with him. Tr. at 186.

The last three witnesses for the Individual were supervisors on the site who have known the Individual
during his training at the DOE site. None of these witnesses socialized with the Individual. Tr. at 182.
Each indicated that the Individual did his work and was a good employee.

III. Standards
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A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we apply a different standard, which is designed to protect national security interests. A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization." 10
C.F.R. § 710.21(b)(6). The burden is on the Individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the interest of
national security" test indicates "that security- clearance determinations should err, if they must, on the
side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991)(strong presumption against the issuance of a security clearance). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

Thus, once a security concern has been found to exist, the Individual has the burden of going forward with
evidence to rebut, refute, explain, extenuate or mitigate the allegations. Personnel Security Hearing (VSO-
0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995)(VSA-0005). See also 10 C.F.R. §
710.7(c).

IV. Analysis

The two psychiatrists agree the Individual was properly diagnosed with substance abuse, alcohol during his
college years. The testimony at the Hearing indicated there are a variety of ways of describing a patient
who at one time met the DSM-IV criteria for substance abuse, alcohol, but now does not meet a sufficient
number of the criteria to currently be diagnosed with substance abuse, alcohol. In this situation the DSM-
IV seems to suggest the diagnosis be modified by indicating the abuse is in early partial remission with the
possibility of a relapse. The DOE psychiatrist suggested that the original diagnosis is still active. The DOE
security rules indicate that the lack of rehabilitation is a security concern because of the possibility of
future problems. Each of these approaches indicates a person who is likely to have further difficulties as a
result of the consumption of alcohol. I find that the diagnosis of substance abuse, alcohol and the more
recent alcohol related problems properly raise a security concern.

If I were to agree with the Individual’s characterization of the events described above, those events would
not indicate any problems with alcohol in the last five years, and it would be difficult to sustain the DOE
psychiatrist’s diagnosis of alcohol abuse in early partial remission. However, as the Individual’s
psychiatrist indicated in his testimony, if the facts described in the DOE psychiatrist’s report are a
reasonably accurate reflection of the Individual’s behavior, the DOE psychiatrist’s diagnosis would be
very convincing. Tr. at 143.(6)

The Individual believes that a full understanding of the facts about the bar fights and the other incidents
should convince me that he does not have any current problems related to alcohol consumption. The
Individual testified he was not the cause of any of the bar fights. He indicated that he broke up fights and
did not start them. He believes that his use of alcohol did not cause these fights nor did it cause any of the
other problems in his life.

As described above, the Individual has brought forward the following information to support his position.
The DOE witnesses that have worked with him on the site for approximately a year indicated that he has
been a good employee and there have been no difficulties on the job. A number of his witnesses have
convincingly indicated that the Individual does not drink to excess on a regular basis and I believe he
probably is on many occasions a moderate drinker who does not have serious problems as a result of his
alcohol use. However, this evidence does little to allay the security concern that arises due to the many
occasions the Individual has had problems as a result of his use of alcohol.

file:///cases/security/vso0002.htm
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The Individual’s testimony regarding the bar fights and his behavior toward his ex-girlfriend does not
convince me that the DOE psychiatrist did not properly evaluate those incidents. I believe that in view of
the pattern of problems at bars, the Individual’s testimony that each fight was caused by another person’s
use of alcohol is not credible. In addition, the Individual has failed to provide reasonable corroboration for
his description of those events. The Individual could have produced the police reports on the incidents or
called as witnesses the police who were at those incidents. The Individual did indicate that at one time he
had police reports on several of the incidents but “got rid of them in October [1999].” Tr. at 200. He
further testified that he called the police chief of the home county and the police chief indicated that he
would prefer not to release the reports. Tr. at 198. This hearsay testimony regarding the police chief’s
statements does not overcome the fact that the Individual did not provide corroborating testimony or
documents. It would have been far more convincing if the Individual had requested the documents in
writing and called the police chief as a witness.

In addition the Individual did not call as witnesses any of his friends that were present during the fights.
The Individual testified repeatedly that he went to bars only to socialize with friends. Tr. at 22. Therefore,
it seems reasonable that he could have brought forward as witnesses those friends to discuss the incidents
at the bars.

Further, several witnesses at the Hearing testified that everyone in the local county knew everyone else.
This testimony further supports my belief that the Individual could have identified other patrons that were
present at the fights. The Individual could have called those patrons as witnesses to support his testimony.
He did not provide any witnesses to corroborate his characterizations of his bar fights and he did not give
any explanation of why he did not ask such witnesses to testify. (7)

In addition, the Individual declined to call as a witness his ex- girlfriend who was present at some of the
fights and made the allegations of abuse. The Individual’s attorney indicated he was well aware of the
standard that the burden is on the Individual to bring forth evidence to demonstrate he is eligible for a
security clearance. Tr. at 203. I specifically urged him to consider calling the ex-girlfriend if he believed
the ex-girlfriend’s statements that the Individual was “unstable emotionally and was abusive” were not
true. December 12, 1999, Office of Personnel Management at 19. As the Individual’s attorney indicated,
we are left with a classic “he said she said consideration.” Tr. at 202. Because the Individual has failed to
call witnesses and provide corroboration, I am simply not convinced by his version of these events.

In sum, in personnel security matters like this case it is the Individual’s burden at the Haring to bring forth
information and testimony to support his claim that the information in the DOE psychiatrist’s report about
his behavior is incorrect. He has not fulfilled that burden.

The Individual makes a second argument. He suggests that his drinking and fights at bars are customary
behavior in his community and are not caused by alcohol abuse or undue aggression on his part. I cannot
accept the Individual’s argument that the bar fights are merely a reflection of the standards in his
community and therefore do not give rise to a security concern. While it may be true that his behavior is
not significantly different from the behavior of his contemporaries in his community, the requirements for
a person holding a DOE security clearance are set in order to protect the national security. Regardless of
the purported community norms, a holder of an access authorization must maintain a level of behavior that
does not give rise to a security concern.

Finally, I find the Individual lacks credibility when discussing his own alcohol use. His current refusal to
recognize the pattern of a number of alcohol related activities in which he participated indicates that he is
presently in denial about the impact of alcohol on his life. As an example of his denial, at the end of the
Hearing the Individual testified that:

I’ve never been concerned with my drinking. I’ve never paid much attention to it. I’ve never
felt it was a problem. It’s never been something that I really thought about up until now. My
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drinking or my socializing, whatever you want to call it, hasn’t ever really affected my life.

Tr. at 196.

This assertion is at odds with the Individual’s description of his past efforts to control his excessive use of
alcohol. The Individual testified that he reduced his consumption of alcohol in college after his freshman
year, Tr. at 51, and indicated that his consumption of alcohol was reduced after he went to the police
academy and when he joined the nearby city police force. Tr. at 52. He therefore has given some thought
to his consumption of alcohol on those occasions. Also, I find it implausible that the bar fights, the loss of
his job at the local city police force, and the very existence of the current proceeding did not cause this
Individual to consider the effect of alcohol consumption on his life. I believe the Individual has thought
about his consumption of alcohol on a number of occasions but has had difficulty controlling his alcohol
consumption, and that he is currently not acknowledging that his alcohol consumption is causing problems
for him.

The testimony of the Individual’s psychiatrist does not overcome these concerns. He testified that if the
background information relating to the last five years cited in the DOE psychiatrist’s report were accurate
“then I understand exactly why he came up with [his diagnosis] and it would be very hard to argue with.”
Tr. at 143. He further testified that if the Individual were able to establish that the recent alcohol related
incidents did not occur or were not alcohol related, he would consider the Individual to be rehabilitated.
Since the Individual has has not convinced me that the numerous events were unrelated to his consumption
of alcohol, the testimony and report of the Individual’s psychiatrist convinces me that the Individual is
properly diagnosed as suffering from alcohol abuse.

Finally, I am convinced that the DOE psychiatrist’s diagnosis is accurate and the DOE psychiatrist is very
likely correct that if the Individual continues to consume alcohol, he will continue to have difficulties as a
result of alcohol use. I therefore find that the Individual has failed to mitigate the Criterion J Security
concern.

Given the interrelated nature of the Criterion J security concern regarding alcohol dependence and abuse
and the Criterion H security concern regarding the DOE consulting psychiatrist diagnoses of Substance-
Induced Mood Disorder, I find that the Individual has also failed to mitigate that security concern. abuse.
See Personnel Security Hearing (Case No. VSO-0295), 27 DOE ¶ 82,831 (2000), terminated (OSA April
4, 2000); Personnel Security Hearing (Case No. VSO-0106), 26 DOE ¶ 82,767 (1997), affirmed, 26 DOE
¶ 83,009 (1997), affirmed, (OSA July 7, 1997).

V. Conclusion

As set forth above, I find that there is significant derogatory information in the possession of the DOE
which raises serious concerns under Criteria H and J as to the eligibility of this Individual for access
authorization. I have also found that the Individual has failed to bring forth sufficient evidence to mitigate
these security concerns. I am therefore unable to find that granting the Individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. Accordingly, it is my opinion that the Individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.
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Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: December 1, 2000

(1)In order to maintain clarity in the redacted version of this decision, the following specific names with
be replaced by generic terms. xxxxx county will be referred to as the local county. xxxxxxxx, xxxxxxxxxx
will be referred to as the nearby city and xxxxxxx, xxxxxxxxx will be referred to as the nearby town.
xxxxxxx bar, xxxxxxxxxx, xxxxxxx, will be referred to as bar A, xxxxxxx Bar will be referred to as bar T
and the xxxxxx bar will be referred to as bar C.

(2)The DOE consulting psychiatrist submitted a 21 page report dated April 7, 2000.

(3)Diagnostic and Statistical Manual of Mental Disorders (4th ed. 1995) (DSM-IV).

(4)The nine page written report, the detailed results of the three psychological tests he administered to the
Individual, the two prior pre-employment psychological evaluations and liver enzyme lab tests are
included in the record of this proceeding.

(5)The Personality Assessment Inventory, a Rorschach and a Substance Abuse Subtle Screening Inventory.
Tr. at 126.

(6)As the Individual’s psychiatrist recognized, a key purpose of the hearing is to permit the Individual to
establish through testimony of witnesses that his version of the relevant events is correct. Tr. at 156. He
recommended that a hearing be held where people could be cross-examined so that the Hearing Officer
might determine “what’s going on here, but I have no way of [determining who is telling the truth].” Tr. at
156.

(7)In his testimony describing the December 31, 1998 bar fight, the individual provided the first names of
two of the local county police officers who were called to that incident. He clearly could have called those
deputies as witnesses to corroborate his version of the events. Tr. at 43.
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Case No. VSO-0394, 28 DOE ¶ 82,781 (H.O. Gray
January 2, 2001)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

January 2, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:September 1, 2000

Case Number: VSO-0394

This Opinion addresses the eligibility of XXXX (the Individual) for access authorization, pursuant to the
regulations found at 10 C.F.R., Part 710. The Individual has worked at a Department of Energy (DOE)
facility for over fourteen years, and held an access authorization for most of that time. When she began
working at the facility as a teenager in 1986, background information revealed that she had a history of
occasional marijuana use. As a result, she was required to sign a Drug Certification. In the Drug
Certification, the Individual agreed to avoid any involvement with illegal drugs. She was informed on the
Drug Certification that any future involvement with illegal drugs could result in the loss of her access
authorization.

The DOE recently conducted a reinvestigation of the Individual's eligibility for access authorization.
During the reinvestigation, the Individual revealed that she continued to use marijuana for a year after she
signed the Drug Certification in 1986. Based on this disclosure, the manager of the facility suspended the
Individual's access authorization, pending the outcome of administrative review. The Individual then
requested a hearing on her eligibility, pursuant to 10 C.F.R. § 710.21(b)(4).

I have considered the entire record in this matter, including the testimony and evidence presented at the
hearing. Based on that information, and in view of the standards set forth at 10 C.F.R. Part 710, it is my
opinion that the Individual's access authorization should be restored.

In the Notification Letter issued to the Individual, the manager of the facility identified two security
concerns that led to the suspension of her access authorization. The first concern is that the Individual had
omitted reporting significant information during her application for access authorization. See 10 C.F.R. §
710.8(f) (Criterion F). The second concern is that the Individual violated both facility policy and the
pledge she had signed by using marijuana after being hired and granted access authorization, and by giving
discrepant accounts of the frequency of her marijuana use. See 10 C.F.R. § 710.8(l) (Criterion L). Both
security concerns arise from the Individual's conduct when she began working at the facility in the mid-
1980's.

file:///ps301-400.htm#vso0394
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The Individual requested a hearing to present testimony in support of her eligibility for access
authorization. At the hearing, the Individual testified herself and presented the testimony of six co-
workers and friends. The DOE presented the testimony of a personnel security specialist.

BACKGROUND

In 1985, the Individual filled out a Personnel Security Questionnaire (PSQ) in conjunction with her
application for employment at the facility. Question 10 of the PSQ asked "are you now, or have you ever
been a user of ... cannabis (to include marijuana and/or hashish ...?" The Individual answered no.(1)

During a Personnel Security Interview (PSI) conducted in 1986, however, the Individual admitted that she
had used marijuana from 1984 to 1985.(2) She described the extent of her use as "very little," consisting of
sharing one joint with friends about every five months.(3)

The Individual stated in the PSI that she had stopped using marijuana in 1985 because she felt it was not
good for her, and stated that she had no intention of using it again.(4) She admitted she had been trying to
hide her marijuana use because she feared that it might keep her from obtaining employment.(5)

As a result of her admission of drug use, the Individual signed a Drug Certification as a condition of
receiving access authorization.(6) The Drug Certification contains the following provisions:

I agree that I will not buy, sell, accept as a gift, experiment with, traffic in, use or be involved
with illegal drugs.... I understand that if I break this agreement even once, I may lose my DOE
access authorization or security clearance. I also understand that if I lose my DOE access
authorization or security clearance, I may lose my job.(7)

The facility's personnel security office concluded that the Individual's explanation in the PSI, and her
signing the Drug Certification, were sufficient to resolve the security concerns raised by her use of
marijuana and her attempt to conceal her use. Accordingly, in 1986, she was granted access authorization.

Questions about the Individual's marijuana use did not resurface until 2000, when a reinvestigation was
conducted of the Individual's eligibility for access authorization. As part of the reinvestigation, the
Individual filled out a Questionnaire for National Security Positions (QNSP). Question 27(b) of the QNSP
asked "Have you ever illegally used a controlled substance ... while possessing a security clearance...?"
(Emphasis in the original). The Individual answered "yes" to this question, specifying that she used
marijuana from June 1986 to April 1987.(8) Her answer thus showed that she had continued to use
marijuana after she signed the Drug Certification in May 1986.

The Individual's admission triggered another PSI. The PSI began with a discussion about why the
Individual answered "no" to the question about drug use on her 1985 PSQ. The Individual repeated her
statement in the 1986 PSI that she answered "no" to obtain access authorization. She said that she was a
high school student when she filled out the PSQ, and had never been employed. She said she feared that if
she answered the question truthfully, she would not have been hired.(9) She also stated that her mother
was helping her fill out the PSQ and the Individual did not want her mother to learn of her drug use.(10)

Next, the Individual discussed the extent of her involvement with marijuana. She described her use as
sharing a joint with her friends "just occasionally, at parties." When asked how frequently she used
marijuana, she replied "I don't know, once a month."(11)

Following the 2000 PSI, the manager of the facility suspended the Individual's access authorization. As
mentioned above, the Notification Letter listed two grounds for the suspension, Criterion F (falsification)
and Criterion L (dishonest, unreliable, or untrustworthy behavior).

The basis for the Criterion F charge is stated as follows:
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Although previously addressed and resolved during a personnel security interview (PSI)
conducted [in 1986], during a PSI conducted [in 2000], [the Individual] admitted to
intentionally omitting illegal drug use information from the Personnel Security Questionnaire
dated ... 1985.(12)

Three items are stated as the basis for the Criterion L charge. They are:

1. During a PSI conducted [in 2000, the Individual] admitted to having knowledge of the
DOE and [facility] drug-free policies during the time frame of her marijuana use from
[1986 to 1987].

2. During a PSI conducted [in 1986, the Individual] indicated her use of marijuana was
occasional use, i.e., approximately one-half joint every five months or so from 1984 to
1985, and she claimed she had no future intent to use the drug. Yet in the PSI
conducted [in 2000, the Individual] stated her use of illegal drugs was from
approximately 1983 or 1984 through 1987, with the frequency of approximately one
time a month, in a joint or pipe being shared among a group.

3. During the PSI conducted [in 2000, the Individual] admitted that she was aware that she
had signed a drug certification at the time of the [1986] PSI, and also was aware that
she was violating the certification by continuing to use marijuana up to 1987.(13)

After receiving the Notification Letter, the Individual submitted a letter requesting a hearing. The letter
contains a concise statement of her case for having access authorization restored. In response to the charge
that she omitted reporting drug use on her 1985 PSQ, the Individual stated:

I have admitted to omitting illegal drug use on my ... PSQ.... I had not mentioned my
occasional use of marijuana because I felt I would not be hired by [the facility].... In my [PSI
in 2000], I also added that I had not admitted to my drug use in the ... PSQ because I did not
want my parents to be aware of my drug use (since I was filling out the PSQ with the help of
my mother). Since 1986 I have answered all questions in PSQ's and interviews with truthful
information.

In response to the charge that she violated the DOE's and the facility's drug-free policies in 1986 and 1987,
the Individual said that:

I am aware of DOE and [the facility's] drug-free policy, and have abided by this policy since
April 1987. I also have no intention or desire to break this policy since I have abstained from
this type of conduct for over thirteen years.

Concerning the discrepancy between the Individual's statement in the 1986 PSI, that she shared a joint
every five months or so, and her statement in the 2000 PSI, that she shared a joint or pipe approximately
once a month, the Individual said:

I have stated in 1986 and again in 2000 that my drug use was occasional. I had only used
marijuana in a party setting where either one joint or a pipe was shared among the group. The
statement I made in ... 2000 ... (once a month) was an estimated guess because I cannot
remember precisely what the frequency was thirteen or fourteen years ago and I estimated it
was once a month. I'm sure the frequency which I stated in 1986 was accurate. If I had had
the opportunity to see that 1986 estimate before [the 2000 QNSP], I certainly would have
deferred to that estimate rather than make a rough estimate some fourteen years later.

Finally, in answer to the charge that she violated the DOE Drug Certification, the Individual said:

In 1986 I had not intended to use the drug again, but I attended parties where marijuana was
available and offered to me. I was still in high school and working part-time at [the facility]. I



Case No. VSO-0394 , 28 DOE ¶ 82,781(H.O. Gray January 2, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0394.htm[11/29/2012 1:35:59 PM]

did continue my occasional social use of marijuana, without thinking about the agreement that
I had made earlier in the personnel security interview. I stopped smoking marijuana ... in April
1987. I have not smoked marijuana or used any illegal drug since then. My association with
this drug was only during high school when I hung around with older students.... I have not
continued that lifestyle, and I am now a wife and a mother of three children.

HEARING TESTIMONY

I ave reviewed a considerable amount of testimony and evidence in the record regarding the Individual's
use of marijuana. Based on that testimony and evidence, I make the following findings of fact.

The Individual began using marijuana while in high school. She obtained the marijuana from other
students at parties.(14) Her use of the drug appears to have been sporadic and infrequent.(15) The
Individual's best friend from high school, who socialized with her extensively, testified that she never
observed the Individual using marijuana.(16)

While still a high school student, the Individual began working at the facility on a part-time basis. It was
at this time that she revealed her history of use and signed the Drug Certification. Nevertheless, she used
marijuana after signing the Drug Certification. The Individual admits that she intentionally lied about her
drug use in order to obtain employment and an access authorization at the facility. (17) She also admits
that she violated the terms of the Drug Certification by using marijuana.

Shortly before the Individual graduated from high school, she became pregnant with her first child.(18)
Along with awareness of her pregnancy came profound changes in her personality. Her best friend from
high school testified that the Individual's pregnancy "changed her completely."(19) Her supervisor at the
time of her first pregnancy testified that after the birth of her child, the Individual's family "was her whole
... concern.... [She] was like another human being.... [She] totally matured."(20) The Individual took her
obligations as a mother-to-be very seriously.(21) She stopped going to parties, and gave up the use of
marijuana and alcohol.(22) She has not associated with persons who use illegal drugs.(23)

The Individual's supervisor, former supervisor, coworkers, and current best friend describe her as an
honest and conscientious person whose personal life is centered around her family. Currently, her social
activities are either family-related gatherings or occasional events with coworkers. None of her friends or
coworkers has seen her use alcohol or any illegal drugs since high school.

ANALYSIS

The Part 710 regulations state that "the decision as to access authorization is a comprehensive, common
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). The relevant information, as
set forth at 10 C.F.R. § 710.7(c), includes "the nature, extent, and seriousness of the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of participation;
the age and maturity of the individual at the time of the conduct; the absence or presence of rehabilitation
or reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence."

In an earlier case, a personnel security specialist testified that "the security program is based on trust, and
once an individual has breached that trust, then there is a question as to whether that individual can be
trusted to comply with the security regulations.... Once an individual breaches that trust ... there will
always be a question as to whether that individual can be trusted in the future." Personnel Security
Hearing, Case No. VSO- 0013, 25 DOE ¶ 82,752 (1995).
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Nevertheless, there are three mitigating factors present in this case. First, the incidents that gave rise to the
security concerns occurred when the Individual was in high school, over thirteen years ago. When the
Individual omitted reporting her drug history and violated the Drug Certification, she was a high-school
student. She is now an adult wife and mother, and by the testimony of her friends and co-workers a
mature person. Several witnesses testified to the Individual's dedication to serving as a teacher in her
religious organization, and her deep commitment to her family.(24) In the testimony of a co-worker, who
worked closely with the Individual on several projects, the Individual's family is her whole world.(25)

Second, the falsification of drug use and violation of the Drug Certification were isolated events. The
Individual's witnesses testified to her fundamental honesty.(26) Since the violation of the Drug
Certification, the Individual has twice undergone reinvestigation for access authorization, with no
indication that she omitted or falsified any significant information.

In addition, testimony at the hearing lends credence to the belief that the Individual is honest and that the
incidents causing the security concern were isolated. The most significant evidence of the Individual's
honesty is that the Individual admitted to her violation of the Drug Certification on her QNSP and in her
subsequent PSI. I believe the Individual was candid in the recent PSI and during the hearing when she
discussed her drug use and violation of the Drug Certification. She answered questions about her drug use
without equivocation or minimization, and without attempting to blame others for her actions. In addition,
the Individual's current supervisor testified that when she learned that the Individual's access authorization
was being suspended, the Individual voluntarily provided her with the details of her actions that caused the
suspension.(27)

In addition, witnesses at the hearing provided anecdotal evidence of the Individual's integrity. A co-worker
testified that the Individual had many opportunities to cover up mistakes for the team on which she
worked, but always responsibly reported them to the supervisor.(28) The Individual's best friend from high
school recounted that the Individual and the father of her eldest child separated shortly after high school.
The Individual had serious misgivings about the father's intentions to abide by the terms of the visitation
agreement. The Individual's best friend advised the Individual to manufacture excuses so that the father
would not have visitation at certain times. However, the Individual rejected this advice and scrupulously
kept up to the terms of the visitation agreement, because she felt this was the right thing to do.(29)

The Individual's current best friend testified that the Individual had a part-time job selling cosmetics. The
Individual's best friend ordered some products from a rival cosmetics company. When the saleswoman
came to deliver the cosmetics, the friend was absent. Nevertheless, the Individual paid the rival for the
friend's cosmetics order so she could have the cosmetics as soon as possible.(30)

Third, the Individual has taken positive steps to significantly reduce or eliminate vulnerability to coercion,
exploitation, and duress. She stated both in the PSI and at the hearing that one reason she neglected to
report her use of marijuana on the 1985 PSQ was the fear that her mother would find out. She has provided
a sworn statement from her father and mother that they both have been told about her use of marijuana
while she was in high school. In addition, the Individual's friends and supervisors testified at the hearing
that they knew why the Individual's access authorization had been suspended.(31) Consequently, I believe
the Individual has taken the appropriate steps to avoid the possibility of blackmail and coercion.

CONCLUSION

The Part 710 regulations provide that “in resolving a question concerning an individual’s eligibility for
access authorization, all DOE officials involved in the decision-making process shall consider ... the
likelihood of continuation or recurrence.” Although it is impossible to predict with absolute certainty an
person’s future behavior, as Hearing Officer in this case, I must make a predictive assessment of the
Individual's honesty, reliability, and trustworthiness. Personnel Security Hearing, Case No. VSO-0164
(Jan. 12, 1998); Personnel Security Hearing, Case No. VSO-0174 (Jan. 9, 1998); Personnel Security
Hearing, 26 DOE ¶ 82,788, Case No. VSO-0146 (1997), aff’d (OSA 1998).
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In the present case, I believe the Individual has resolved the security concerns arising from this behavior.
She has demonstrated that she a person of maturity and integrity, and that the security concerns were thus
the result of adolescent actions that occurred years ago. Consequently, my predictive assessment is that the
Individual will conduct herself in an honest, reliable, and trustworthy way, in accordance with the
requirements for holding access authorization. See Personnel Security Hearing, Case No. VSO-0319, 27
DOE ¶ 82,851 (2000) (individual who concealed drug use on security forms in 1984 and 1987 considered
reformed after admitting drug use prior to 1991 polygraph examination and demonstrating absence of
falsifications since 1987); aff'd (OSA 2000).

In conclusion, I believe that restoring the Individual's access authorization would not endanger the
common defense and security, and would be clearly consistent with the national interest. Accordingly, I
recommend that the Individual's access authorization be restored.

The regulations provide that either the Individual or the Department of Energy's Office of Security Affairs
may file a written request for review of this Opinion. The request must be filed within thirty calendar days
of receiving this Opinion. Within fifteen calendar days of filing such a request, the requesting party must
file a written statement specifying the issues upon which it seeks to focus the review. The other party may
file a written response to the statement of issues. The response must be filed within twenty calendar days
of receipt of the statement of issues. See 10 C.F.R. § 710.28.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: January 2, 2001

(1) Hearing Exhibit (Exh.) 3-1.

(2) Personnel Security Interview conducted in 1986 (PSI-1986), p. 3-4, 6.

(3) PSI-1986, p. 5.

(4) PSI-1986, p. 7.

(5) PSI-1986, p. 10.

(6) PSI-1986, p. 13-15; Exh. 3-2.

(7) Exh. 3-2.

(8) Exh. 3-4.

(9) Personnel Security Interview conducted in 2000 (PSI-2000), pp. 12, 22.

(10) PSI-2000, p. 22.

(11) PSI-2000, p. 16.

(12) Exhibit 1-6.

(13) Id.

(14) Transcript of Hearing (Tr.), p. 87-88.
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January 23, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:September 11, 2000

Case Number: VSO-0396

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve concerns about his eligibility for access
authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, I do not believe the Individual has resolved
the concerns. It is therefore my opinion that his access authorization should not be restored.

The Individual is an employee at a facility (the facility) operated by the Department of Energy (DOE), and
has held access authorization for a number of years. The DOE obtained reliable information indicating that
he suffers from alcohol abuse. See 10 C.F.R. § 710.8(j). Consequently, the DOE suspended the
Individual’s access authorization. The Individual then requested a hearing to provide evidence in support
of his eligibility for access authorization. 10 C.F.R. § 710.21((b)6).

At the hearing, the Individual presented the testimony of a substance abuse counselor who has been
treating him. The Individual also testified on his own behalf, and presented the testimony of his wife and
five coworkers. The DOE presented the testimony of the Individual's supervisor, a consulting psychiatrist,
and a personnel security specialist.

BACKGROUND

A. Alcohol-related Arrests

The Individual's alcohol use came to the attention of the facility's personnel security office as the result of
three alcohol-related arrests.

1. The first arrest occurred in 1996. On the evening of the incident, the Individual had consumed, by his
own estimate, seven or eight beers and two or three shots of whiskey. He subsequently became involved in
an argument with his wife. While standing outside his house, and shouting for his wife to let him in, he

file:///ps301-400.htm#vso0396
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rapped on a window hard enough to break the glass. When police were called to subdue the Individual, he
started to scuffle with one of the officers.

The Individual reported this arrest to the facility's security office, and was given a personnel security
interview (PSI). During the PSI, the Individual described the argument with his wife, and in addition
admitted to occasionally driving while intoxicated. The personnel security specialist conducting the PSI
warned the Individual that any future incidents, including alcohol-related ones, would be considered more
serious by the DOE.

2. The second arrest occurred in 1997, while the Individual was driving home after drinking alcohol. When
the Individual leaned forward to adjust the car's CD player, he blacked out and the car struck a telephone
pole. Although the Individual was not seriously injured, his car was disabled. A policeman arriving at the
scene administered a blood alcohol test, which showed the Individual had a blood alcohol level (BAL) of
0.13. Based on the standard for intoxication in the relevant jurisdiction, the Individual was charged with
driving while intoxicated.

At the arraignment, the court ordered the Individual to abstain from alcohol pending the trial. At the trial,
the Individual pled guilty to driving while intoxicated. As part of his sentence, he was ordered to abstain
from alcohol for an additional six-month period. The Individual acknowledges that he drank beer on at
least two occasions during the time he under a court order to abstain from alcohol.

3. The Individual's third alcohol-related arrest, and second arrest for DWI, occurred in 1999, when he was
stopped for speeding. A blood alcohol test showed the Individual had a BAL of 0.10.(1) The charges of
speeding and driving while intoxicated were ultimately dismissed because the traffic ticket was lost. The
Individual does not deny, however, that he was driving while intoxicated. The Individual reported the
arrest to the facility's security office. He was referred to a local outpatient treatment center, where he
attended ten group sessions over a three-month period.

B. Professional Evaluations of the Individual

The Individual has been evaluated by psychiatrists or substance abuse counselors on at least five
occasions.

1. After the Individual's second DWI, in 1997, the court sent the Individual for an examination by a
DWI screener/assessor, who reported that the Individual "appears to have at least a beginning
substance abuse problem." The screener/assessor recommended that the Individual complete DWI
school and a short-term alcohol treatment program at a local center. The Individual completed DWI
school, but did not attend the recommended treatment center.

2. Shortly after the second DWI, the Individual was referred to a psychologist in connection with his
yearly re-certification for the Personnel Security Assurance Program (PSAP). The psychologist
concluded that "a pattern of maladaptive use of alcohol is not apparent," but referred the Individual
to the facility's Employee Assistance Program (EAPRO).

3. The Individual attended sixteen sessions with an EAPRO counselor over a six-month period. At the
conclusion of the sessions, the EAPRO counselor noted that the Individual "did very well" in the
program. Nevertheless, the EAPRO counselor recommended follow-up treatment at a treatment
center. In a report issued after his sessions with the Individual, the EAPRO counselor stated that he
"questioned" the diagnosis of alcohol abuse.

4. A diagnostic evaluation conducted at the treatment center concluded that the Individual suffered
from alcohol abuse. A counselor at the treatment center recommended a course of weekly individual
counseling sessions.

5. Following the Individual's second DWI, the facility security office sent him for an evaluation by a
DOE consulting psychiatrist. The consulting psychiatrist also diagnosed the Individual with alcohol
abuse. In his report of the evaluation, the consulting psychiatrist notes that the Individual "had a
significant degree of denial with respect to the problems that alcohol has caused him in his life....
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There is not adequate evidence of rehabilitation and reformation. [The Individual] continues to drink
and sees no need for treatment at this time."(2)

HEARING TESTIMONY AND FINDINGS

The Individual asserts that he does not suffer from alcohol abuse.(3) He states that he has been a moderate
drinker.(4) He would continue drinking moderately if he had not been placed in the administrative review
process.(5) He denies that his physician or any of his counselors have advised him to abstain from
alcohol.(6)

He conceded that he met the definition of an alcohol abuser at the time of his first DWI in 1997, but
believes that he was rehabilitated by participating in treatment programs after that.(7) He believes that the
treatment center he attends diagnosed him with alcohol abuse in 1999 solely so his treatment sessions
would be covered by his insurance plan.(8)

The Individual began attending meetings of Alcoholics Anonymous approximately six weeks before the
hearing.(9) He last consumed alcohol approximately five months before the hearing.(10) The Individual's
wife corroborated the five month period of abstinence.(11) In addition, a coworker who car pools with the
Individual testified that he has not observed him drinking during the commute home from work since
November 1999.(12) With the exception of the Individual's wife, none of the witnesses knew the
Individual on a social basis.

The Individual is ambivalent about his alcohol condition, both denying he has any problem and claiming
to be undergoing a twelve- step program and substance abuse treatment. He claims that he is not merely
"going through the motions" by attending AA and therapy sessions. However, he states that he attends
these sessions so he can "meet everybody's criteria" and get his access authorization back.(13)

The Individual's coworkers described him as an outstanding and reliable worker. They were acquainted
with him through work rather than social activities. None of them had ever observed the Individual in an
intoxicated state.

The consulting psychiatrist described his procedure for examining the Individual. The Individual
questioned the thoroughness of the psychiatrist's evaluation. The psychiatrist, however, testified that he
performed a valid evaluation. The psychiatrist stated that he first spent several hours reviewing the
Individual's personnel security file.(14) He then interviewed the Individual for approximately one hour,
compiling about fifty hand-written notes, and administered a series of psychological and physiological
tests.(15)

Following his evaluation of the Individual, which was performed in 1999, the consulting psychiatrist
diagnosed the Individual as suffering from alcohol abuse, according to the criteria set forth in the
Diagnostic and Statistical Manual of Mental Disorders, fourth edition (DSM-IV).(16) The consulting
psychiatrist specified the following four indications that the Individual suffers from alcohol abuse.(17)

1. The Individual was arrested three times for alcohol-related incidents over the course of three and
one half years.

2. The Individual was warned in a PSI following his 1996 arrest that any future alcohol-related
incidents would be taken seriously. Nevertheless, the Individual continued to drink irresponsibly and
incur two DWI's during the next three years.

3. Following his arrest for DWI in 1997, the Individual was ordered by the court to abstain from
alcohol from his arraignment to six months after his conviction. Nevertheless, the Individual drank
alcohol on at least two occasions during the period of court- ordered abstinence.

4. The Individual has continued to drink despite the dangers that drinking poses for his diabetic
condition. The Individual denies that his physician told him not to drink, and states that his physician
only told him to drink moderately. The consulting psychiatrist, however, testified that, based on his
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review of the Individual's medical records, he believes the Individual's physician did tell the
Individual not to drink. The consulting psychiatrist stated that:

There was a note from a doctor's chart saying that he had been told that he had diabetes and ...
that he shouldn't drink. It's possible, but not likely, that the doctor never told him that he
shouldn't drink, but in my opinion when the doctor makes a note saying that he shouldn't
drink, he has informed his patient that ... medically this is important that he do not drink with
a condition of diabetes.(18)

The Individual's current substance abuse counselor also testified. He stated that he diagnosed the
Individual as suffering from alcohol abuse, and had recommended a course of weekly individual
counseling sessions and attendance at Alcoholics Anonymous meetings. He denied that his treatment
center had made that diagnosis solely to obtain insurance payments for the Individual's sessions.(19) He
stated that his current recommendation is that the Individual remain in the treatment program for at least
several more months.(20)

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing ,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
the individual to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
interests of national security" standard for the granting of security clearances indicates that determinations
should err, if they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

In the present case, the Individual's burden is to resolve security concerns about his alcohol use. He has
failed to meet this burden.

The Individual first attempts to meet his burden by questioning the diagnosis of alcohol abuse. He points
out that some evaluations found that he did not suffer from alcohol abuse. His argument is seriously
weakened by the fact that none of the persons who made those evaluations were brought forward to testify
at the hearing and explain their conclusions. Furthermore, the consulting psychiatrist and the Individual's
substance abuse counselor have conducted the most recent evaluations of the Individual, and both
concluded that the Individual suffers from alcohol abuse. I found their testimony convincing, and I
therefore conclude that the Individual is suffering from alcohol abuse.

The Individual's alternative argument is that he has gone through sufficient counseling to be considered
rehabilitated from alcohol abuse. He testified that he has abstained from alcohol for five months. He
further stated that he likes his job, and that he will do whatever is necessary to maintain his access
authorization. This includes abstaining from alcohol and attending counseling sessions despite his belief
that he does not have an alcohol- related problem. I am not persuaded that his desire to keep his job,
coupled with his short period of abstinence, is sufficient evidence of rehabilitation from alcohol abuse. At
the hearing, the consulting psychiatrist pointed out the weakness of the Individual's claim, stating that:

The problem I would have with that is that that doesn't have a track record of helping him
before. In other words, after the first one he was told by DOE, "If you have future ones, we're
going to look on this seriously," and then he continued to drink. He was told by the court,
"You're on probation, you shouldn't drink," but he drank. He told [a previous consulting
psychiatrist] that he was only going to drink two drinks. So he doesn't have a good track

file:///cases/security/vso0078.htm
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record of responding well to external forces to keep him sober, because those have been
applied two or three times in the past and, unfortunately, they didn't help him.(21)

I believe the Individual's testimony, corroborated by his wife, that he had completed five months of
abstinence at the time of the hearing. Nevertheless, in most of the cases in which an individual has
claimed to have been rehabilitated from substance-related disorders, we found that there is not sufficient
evidence of rehabilitation until, at a minimum, the individual has abstained from the use of all
psychoactive substances for a period of at least twelve months.(22) See, e.g., Personnel Security Hearing,
Case No. VSO-0063, 25 DOE ¶ 82,789; Personnel Security Hearing, Case No. VSO-0018, 25 DOE ¶
82,758 (1995); Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755 (1995); Personnel
Security Hearing, Case No. VSO-0005, 24 DOE ¶ 82,753 (1995), affirmed, 25 DOE ¶ 83,013 (1995). The
Individual has not provided evidence of either twelve months of abstinence or an opinion of a qualified
expert that he had attained rehabilitation. I therefore conclude that the Individual has not shown adequate
evidence of rehabilitation from alcohol abuse.

CONCLUSION

The Individual has failed to show that he is not an alcohol abuser. On the contrary, his recurring problems
with alcohol, and the recent diagnoses by the consulting psychiatrist and his substance abuse counselor
provide powerful support for the conclusion that he suffers from alcohol abuse.

In addition, the Individual has failed to show that he has achieved rehabilitation from alcohol abuse. His
inability to follow court orders to abstain from alcohol, and his failure to heed warnings from the facility
security office about the consequences of further alcohol-related incidents, raises questions about his
current ability to maintain sobriety. His insistence that he has not had a alcohol problem since 1997
displays a serious lack of insight into his alcohol problem, and it calls into question his commitment to his
current rehabilitation program.

In conclusion, I believe that the Individual has failed to show that restoring his access authorization would
not endanger the common defense and security, and would be clearly consistent with the national interest.
Accordingly, I recommend that the Individual's access authorization not be restored.

The regulations provide that either the Individual or the Department of Energy's Office of Security Affairs
may file a written request for review of this Opinion. The request must be filed within thirty calendar days
of receiving this Opinion. Within fifteen calendar days of filing such a request, the requesting party must
file a written statement specifying the issues upon which it seeks to focus the review. The other party may
file a written response to the statement of issues. The response must be filed within twenty calendar days
of receipt of the statement of issues. See 10 C.F.R. § 710.28.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: January 23, 2001

(1) The Individual questioned the validity of this arrest because, for reasons not appearing in the record,
the blood alcohol test was not conducted until approximately one hour after the traffic stop. However, as
the consulting psychiatrist testified, alcohol is metabolized by the body at the rate of approximately 0.02
per hour, the Individual's blood alcohol level at the time of the traffic stop was approximately 0.12, well
above the minimum level for intoxication. Transcript of Hearing (Tr.) at 36, 87; 155.

(2) Exh. 19, Report of Consulting Psychiatrist, at 6, 8.
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(3) Tr. at 11.

(4) Tr. at 60.

(5) Tr. at 61.

(6) Tr. at 54-59.

(7) Tr. at 50-51.

(8) Tr. at 51-53.

(9) Individual's Exhibit 2.

(10) Tr. at 37.

(11) Tr. at 79.

(12) Tr. at 89; 92

(13) Tr. at 43-44.

(14) Tr. at 139.

(15) Tr. at 139-140.

(16) Tr. at 141.

(17) DOE Exh. 19, Report of Consulting Psychiatrist.

(18) Tr. at 148-49.

(19) Tr. at 243.

(20) Tr. at 241-42.

(21) Tr. at 165.

(22) The Individual stated at the hearing that he believed it is unfair for the hearing to have been scheduled
two months after he received a copy of the consulting psychiatrist's report, because he was not given an
opportunity to complete at least a year of abstinence before the hearing. Tr. at 250-51. I find no unfairness
in the scheduling of the hearing. As an initial matter, the Individual has had more than a year to address
his alcohol condition, having been notified in 1997 that alcohol-related incidents could jeopardize his
eligibility for access authorization, and having been diagnosed as suffering from alcohol abuse by his
current treatment center in 1999. Moreover, the Part 710 regulations require the hearing to be held
promptly. There are no provisions to delay the hearing so the Individual can complete a rehabilitation
program. Personnel Security Hearing, Case No. VSO-0005, 24 DOE ¶ 82,573 (1995), affirmed, Personnel
Security Review, Case No. VSA-0005, 25 DOE ¶ 83,013 (1995).
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

February 7, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:September 18, 2000

Case Number: VSO-0398

This Opinion concerns the eligibility of XXXXXXX (the Individual) for restoration of his access
authorization (hereinafter, “access authorization” or “security clearance”) under the Department of Energy
(DOE) regulations set forth at 10 C.F.R. Part 710, “Criteria for Access to Classified Matter or Special
Nuclear Material.” As discussed below, after careful consideration of the record before me and the
relevant regulations, I recommend against restoration of the Individual’s access authorization.

I. Background

The Individual’s occupation as a courier for a DOE contractor requires that he maintain a security
clearance. This administrative proceeding began when a DOE Operations Office suspended the
Individual’s access authorization and issued a Notification Letter to him stating that reliable information in
possession of the DOE created a substantial doubt as to his continued eligibility for access authorization.
Specifically, the Notification Letter alleges that the Individual has been or is a user of alcohol habitually to
excess, or has been diagnosed by a board-certified DOE consultant- psychologist as suffering from alcohol
dependence or abuse, which constitutes a security concern under 10 C.F.R. § 710.8(j) (Criterion J). As the
Notification Letter further indicates, the Criterion J concern arises from the following events:

A. Following an evaluation of the Individual, a DOE consultant-psychologist diagnosed the
Individual as suffering from alcohol abuse as defined by the Diagnostic and Statistical Manual
of Mental Disorders, Fourth Edition (DSM-IV), without adequate evidence of rehabilitation.

B. Upon noticing that the Individual smelled of alcohol and had bloodshot eyes when he
appeared late for work one morning, the Individual’s supervisor sent the Individual for
mandatory alcohol testing. Two breathalyzer tests revealed that the Individual had a blood
alcohol level of 0.089 and 0.088, respectively.

C. During a personnel security interview, the Individual admitted drinking 10-12 beers the

file:///ps301-400.htm#vso0398
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night before reporting to work on the day in question.

D. Following an evaluation administered as part of the Employee Assistance Program, a
doctor had diagnosed the Individual as suffering from alcohol abuse, and further found that
the Individual was minimizing his addiction.

Pursuant to 10 C.F.R. § 710.21, the Individual requested a hearing regarding the allegations set forth in the
Notification Letter. At the hearing, the DOE called two witnesses: a personnel security specialist, and a
DOE consultant-psychologist. The Individual offered his own testimony and that of eleven witnesses: a
psychiatrist, a substance abuse counselor, his Alcoholics Anonymous sponsor, one of his work
supervisors, and seven friends. The DOE submitted six exhibits into the record (Exh. 1-6), and the
Individual submitted five (Exh. A-E).

II. Findings of Fact

In mid-February 2000, the Individual reported an hour late for a 6:00 a.m. training assignment and his
supervisor and two other DOE personnel noticed that the Individual had bloodshot eyes and smelled of
alcohol. Exh. 1. The supervisor sent the Individual for breathalyzer tests. Id. One test, administered at 8:13
a.m., revealed a blood alcohol level (BAL) of 0.089. A second test, administered at 9:10 a.m., revealed a
BAL of 0.088. Id. The results exceeded both the jurisdiction’s legal limit for driving, which is 0.08, and
the facility’s standards for persons in the Individual’s line of work, which is 0.02. Hearing transcript (Tr.)
at 19, 31; Exh. 8. Therefore, the Individual was removed from duty and referred to the DOE Employee
Assistance Program (EAP). Exh. 1; Exh. 3 at 1-2.

The Individual discussed the circumstances leading to the positive breathalyzer results during an
evaluation by an EAP physician in February 2000, a personnel security interview (PSI) with a DOE
personnel security specialist (the PSS)(1) in March 2000, and an evaluation by a DOE consultant-
psychologist (the DOE psychologist) in June 2000. On each occasion, the Individual consistently described
those circumstances as follows. At 9:00 p.m. the previous night, the Individual met some friends at a bar,
where he is well-acquainted with one of the bartenders (the bartender). Exh. 2 at 7; Exh. 3; Exh. 4 at 1.
Within a period of 4 hours, the Individual consumed 10-12 beers, but no other type of alcohol. Exh. 2 at
12; Exh. 3; Exh. 4. Although he stopped drinking at 1:00 a.m., the Individual stayed after the bar closed at
2:00 a.m. to help the bartender clean. Exh. 2 at 8-9; Exh. 3 at 3. The Individual remained at the bar until
approximately 3:45 a.m. Exh. 2 at 8-9. He then either walked or received a ride to a friend’s house, where
he slept for approximately an hour and a half before receiving a ride back to the bar, where his automobile
was parked. Id. The Individual drove his automobile home, gathered some belongings, and then drove to
work. Id. The Individual arrived at the DOE facility between 6:45 and 7:00 a.m., Exh. 2 at 9, whereupon
he was sent for the breathalyzer tests.

The collective record of the above-described interviews also shows that the Individual reported his history
and recent pattern of alcohol use as follows. From 1979 through 1984, the Individual consumed
approximately a “case of beer” per week. Exh. 2 at 36-37; Exh. 4. The Individual generally consumed
beer, and rarely, if ever, drank wine or liquor. Exh. 2 at 36-37. The Individual has participated in softball
leagues for several years, and much of his beer-drinking would occur after games. Id.

Beginning in 1985, after the Individual obtained DOE-related employment, his level of alcohol
consumption decreased, although his level of participation in softball games, where most of his drinking
occurred, did not. Exh. 2 at 34-35; Exh. 4 at 2. During this initial period, as indicated in the DOE
psychologist’s written evaluation, the Individual reported drinking beer once or twice weekly, “perhaps
consuming a twelve pack.” Exh. 4 at 2. The Individual would sometimes drink with co- workers on
prolonged work trips, called “Rest Overnights” (RONs). Exh. 2 at 39-43. Approximately 5 years ago,
however, a teammate system was implemented, in which couriers were assigned to teams and could no
longer pick the employees with whom they went on RONs. Id. Because there was tension within the
Individual’s team, he decreased his alcohol consumption while on RONs, for fear that certain teammates
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might state that he had consumed alcohol less than 8 hours prior to beginning a shift, which is a violation
of the facility’s policy. Exh. 4 at 3.

The Individual also decreased his level of alcohol consumption, at least for certain periods, due to his
participation in the DOE Personnel Assurance Program (PAP). Exh. 4 at 2. As part of this safety assurance
program, the Individual was subject to yearly physicals. For at least several weeks prior to scheduled
physicals, the Individual would decrease or abstain from alcohol consumption. Exh. 2 at 50; Exh. 4 at 2.

Domestic influences also led the Individual to decrease or abstain from alcohol use for prolonged periods
in his life. Exh. 3 at 3; Exh. 4 at 2; Tr. at 245-47. The Individual has been married twice, but divorced his
first wife approximately 20 years ago, and his second wife 4 years ago. Exh. 3 at 3. Both wives expressed
a dislike of the Individual’s softball teammates, with whom he did most of his beer- drinking. Exh. 3 at 3;
Exh. 4 at 2; Tr. at 245-46. The Individual stopped drinking alcohol in an effort to placate his first wife but
resumed consumption after they separated. Tr. at 245.

As to his recent pattern of alcohol use prior to the work-related incident, the record shows that the
Individual gave the following accounts. As noted in the EAP physician’s written “Clinical Assessment”
(the Assessment), the Individual’s self-reported “Current Substance Usage” included drinking “beer [three
times] per week [,] 4-5 beers” and “get[ting] drunk on days off.” Exh. 3 at 5. The DOE psychologist’s
written evaluation notes, “[The Individual] describes himself as a periodic drinker, with drinking lasting
anywhere from only a few hours, to several days.” Exh. 4 at 4. The Individual told the PSS that he drinks
alcohol on weekends and special occasions, consuming approximately 5-6 beers at a time. Exh. 2 at 32.
He also stated that he would have to consume 18-20 beers in order for him to become “intoxicated,” self-
defined as being “drunk . . . can’t drive and you’re swerving all over the place, . . . and you lose all bodily
functions.” Exh. 2 at 16-17. Furthermore, he admitted to reporting to work with a “hangover”
approximately 4 times a year. Exh. 2 at 44.

Following their respective interviews and evaluations of the Individual, the EAP physician and DOE
psychologist found that the Individual met the Diagnostic and Statistic Manual, Fourth Edition (DSM-IV)
criteria for alcohol abuse. Exh. 3; Exh. 4. In pertinent part, the DSM-IV defines substance (including
alcohol) abuse, as

A. A maladaptive pattern of substance use leading to clinically significant impairment or
stress, as manifested by one or more the following within a 12 month period:

(1) recurrent failure to fulfill major role obligations at work . . .

(2) recurrent use in situations in which it is physically hazardous (e.g., driving an automobile .
. .)

(3) recurrent substance-related legal problems . . .

(4) continued use despite having persistent or recurrent social or interpersonal problems
caused or exacerbated by the effects of the substance . . . .

The EAP physician did not testify at the hearing, and the Assessment (Exh. 3), in which she finds alcohol
abuse, does not cite the specific DSM-IV criteria upon which her abuse diagnosis is based. However, the
Assessment notes that the Individual’s second wife disliked his softball teammates and believed the
Individual was “gone [too] much-gone to bar [three times] per week.” Exh. 3 at 3. The Assessment also
notes the Individual’s self-reported drinking habits, as described above, and further indicates that, based
upon the results of psychological tests she administered to the Individual, the physician believed he was
“minimizing” his “addiction.” Exh. 3. Finally, the Assessment sets forth a “Treatment Coordination Plan,”
in which the Individual agreed to participate in three Alcoholics Anonymous meetings a week and “write a
short paragraph on the AA topic and home speaker to sign in order to verify attendance.”
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As indicated in his written report, the DOE psychologist initially diagnosed the Individual as suffering
from alcohol abuse in accordance with DSM-IV Criterion (1) above. Specifically, the report states that the
Individual “has exhibited a maladaptive pattern of substance use leading to clinically significant
impairment or distress as manifested by the following, occurring within a twelve month period: Recurrent
alcohol use resulting in a failure to fulfill major role obligations at work.” The DOE psychologist based his
diagnosis upon a brief family history from the Individual, a discussion of the events leading to the positive
breathalyzer tests, “a look at and a discussion of the Individual’s drinking history,” and results of the
Alcohol Use Inventory (AUI), Minnesota Multiphasic Personality Inventory-2 (MMPI), and the Millon
Clinical Multiaxial Inventory-III (MCMI). Exh. 4; Tr. at 37.

In a subsequent letter, however, the DOE psychologist recanted his abuse diagnosis and opined that,
“strictly speaking,” the one work-related incident does not satisfy the DSM-IV’s definition of alcohol
abuse, because there was no recurrent event. Exh. 6. He instead concluded that the Individual “was using
alcohol to excess.” Id. In a second letter, the DOE psychologist made a “regulation change,” Tr. at 39, and
again amended his conclusion to state that the Individual “was using alcohol habitually to excess,” Exh. 7
(emphasis added), which mirrors the language in the DOE regulations. 10 C.F.R. § 710.8(j).

At the hearing, the DOE psychologist further refined his conclusion. He testified that although the phrase,
“habitually to excess” has no psychological or medical definition, and “[t]he words probably would not
have been [his],” Tr. at 57, the Individual’s “global history” of alcohol use nevertheless raises a concern,
Tr. at 47-48, 64. Upon questioning, the DOE psychologist testified that his final diagnosis of the Individual
would have been “substance intoxication, alcohol,” Tr. at 63-64, as of the time of the positive breathalyzer
tests, with a “history of alcohol use, [where] some of those occasions were probably excessive . . . .” Tr. at
64.

According to the DOE psychologist, periodic “episodes,” when the Individual’s alcohol use was excessive,
Tr. at 50, are evidenced by the following circumstances:

(1) In the years preceding 1985, when the Individual obtained DOE employment, the
Individual consumed a case of beer per week, Tr. at 46-47;

(2) The Individual’s [second] wife disapproved of certain friends, i.e., his softball teammates
with whom he often consumed alcohol at post-game events, “which indirectly gave [the DOE
psychologist] some indication that she thought they were persuading him to drink more than
she preferred,” Tr. at 47; and

(3) his tendency to modify his drinking habits prior to PAP physicals, which suggests that the
Individual was drinking a “bit much.” Tr. at 48.

The DOE psychologist further explained that his concern is not that the Individual currently consumes a
case of beer a week, but that, because he was drinking “rather large” quantities of alcohol 15 years ago,
the fact that he has decreased consumption in recent years does not negate the finding that his drinking is
“still maybe above average.” Tr. at 47. As a recent “episode” evidencing the Individual’s repeated practice
of drinking to excess, the DOE psychologist cited the alcohol- related work incident that led to the
hearing, i.e., the positive breathalyzer tests. Tr. at 48.

At the hearing, the Individual presented testimony from a private psychiatrist (the Psychiatrist). She opined
that the positive breathalzyer tests constitute a “failure to fulfill a major role obligation at work,” and,
further, the fact that the Individual drove from home to work that morning in an apparently intoxicated
state constitutes alcohol “use in situations in which it is physically hazardous (e.g., driving an automobile .
. .).” . Exh. C; Tr. at 202-03. See DSM-IV criteria at 4, supra. The Psychiatrist characterized the two
incidents as separate events occurring within a 12 month period and concluded that the Individual meets
the DSM-IV’s definition of alcohol abuse under Criterion (1) and (2). Tr. at 202-03.

The Individual also submitted an admittance document from an intensive outpatient treatment program
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(IOP) that he entered and completed (discussed infra). Exh. B. As the document indicates, the admitting
IOP mental health professional diagnosed the Individual as suffering from alcohol abuse. Id.

III. Standard of Review

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). The standard implies that there is a strong presumption against
the granting or restoring of a security clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988)(the
“clearly consistent with the interests of national security” test indicates that “security-clearance
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

Moreover, the presumption against granting or restoring a security clearance makes it “necessary and
appropriate” to place the burden on the individual, not the government, to show that granting his security
clearance would not endanger the common defense and security and would be clearly consistent with the
national interest. See Personnel Security Hearing, 24 DOE ¶ 82,752 (1995). Once the DOE has made a
showing of derogatory information raising security concerns, the individual must rebut, refute, explain,
extenuate or mitigate the allegations. Id. In resolving a question concerning an individual’s eligibility for
access authorization, I must consider evidence regarding the nature, extent, and seriousness of the conduct,
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of participation;
the age and maturity of the individual at the time of the conduct; the absence or presence of rehabilitation
or reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence. 10 C.F.R. §
710.7(c).

IV. Analysis

A. Whether the DOE Has Shown A Security Concern

Pursuant to Criterion J, the initial question in this case is whether there exists information that the
Individual has “been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist, or other licensed physician, or a licensed clinical psychologist . . . as suffering from
alcohol abuse.” I find that there is ample evidence in the record showing that the Individual has been a
user of alcohol habitually to excess.

The Individual’s self-reported history of work-related and familial issues(2) stemming from his alcohol
use raised a concern in the mind of the DOE psychologist, the EAP physician, the Individual’s
Psychiatrist, and the IOP admitting clinician, even if they could not agree as to the level of the concern or
its specific basis. The latter three mental health professionals went so far as to find the Individual’s
behavior rose to the level of alcohol abuse. All four expert opinions, although not conclusive on the issue,
are persuasive, and inform my opinion that a Criterion J concern exists in this case.

In addition, of no small import is the impetus for this proceeding, i.e., the Individual’s appearance at work
with noticeably bloodshot eyes and the smell of alcohol on his breath, and a BAL in excess of both the
facility’s standards for reporting to duty and the jurisdictional limit for driving. Despite knowing that he
was to arrive to work at 6:00 a.m., the Individual chose to remain in the bar and consume alcohol, in
heavy quantities until 1:00 a.m.-- only 5 hours prior to the time he was to begin his shift.(3) I note that
had the Individual been on a RON, he would have violated the aforementioned 8 hour rule. I am
unpersuaded by the Individual’s arguments that he felt an obligation to stay and help the bartender clean,
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because even so, the Individual could have chosen to stop drinking alcohol at an earlier hour and restrain
his consumption throughout the night. (4) Combined with the Individual’s self-admitted pattern of alcohol
use, this incident provides more than sufficient information to form the basis of a Criterion J concern.

Furthermore, as recorded in the DOE psychologist’s report, the Individual’s recent drinking periods lasted
anywhere from several hours to several days. The Individual told the EAP physician he drinks alcohol
approximately 3 times per week, and, although it is unclear from the EAP physician’s Assessment whether
the Individual reported drinking 4-5 beers total per week or 4-5 beers on each occasion that he drank, the
Individual’s reported statement that he “gets drunk on days off” weighs in favor of the latter interpretation.
In addition, the Individual’s statement to the PSS that it would require 18-20 beers for him to become
intoxicated (notwithstanding the Individual’s narrow definition of “intoxication”) indicates that he has a
high tolerance level and consumes more than a few beers a week. Although at the hearing, the Individual
maintained that his recent pattern of alcohol use was less than what he had indicated in prior interviews,
his explanation of the discrepancies (5) gives me no reason to discount the significance of his former
accounts.

Guided by the findings of 4 mental health professionals, I find that the Individual’s self-reported history of
work-related and familial issues stemming from his alcohol use, his admitted pattern of recent alcohol
consumption, and his appearance at work with a blood alcohol content exceeding the jurisdiction’s legal
limit and far above the limit set by his employer, raise the security concern that he has been or is a user of
alcohol habitually to excess.

B. Whether the Security Concern is Resolved

Having found ample information to support the DOE’s security concern that the Individual has been or is
a user of alcohol habitually to excess, I now turn to the issue of whether the Individual has met his burden
of mitigating the Criterion J concern. I find that he has not.

As indicated above, in satisfying his burden of showing that restoration of his security clearance would be
clearly consistent with the national interest and not endanger the common defense or security, an
individual may present evidence regarding the nature, extent, and seriousness of the conduct,
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of participation;
the age and maturity of the individual at the time of the conduct; the absence or presence of rehabilitation
or reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or recurrence. 10 C.F.R. §
710.7(c).

In this case, the Individual contends that he has taken the steps necessary to demonstrate adequate
evidence of rehabilitation, notwithstanding his denial that he has been or is a user of alcohol habitually to
excess. The Individual testified that he has abstained from alcohol use since mid- February 2000, having
consumed his last alcoholic drink on the night leading to the positive breathalyzer tests. Tr. at 232. He also
testified that he enrolled in and completed a 5-week intensive outpatient treatment program (IOP); has
been attending “aftercare” classes at the IOP clinic, Alcoholics Anonymous (AA) meetings, and Al-Anon
meetings; and has obtained an AA sponsor. Tr. at 229-232. He stated that, although he is not sure of the
exact number, he probably has attended, on average, 2 AA meetings per week since mid-February 2000.
Tr. at 258-59. Although he still plays softball and visits establishments where alcohol is served, including
the bar where he was drinking on the night prior to reporting to work, the Individual further stated that his
“intention is to give up or gave up drinking. . . . Pretty much that’s it.” Tr. at 262.

To corroborate his assertions, the Individual submitted IOP documents, evidencing his enrollment and
attendance at a 5-week IOP program, from mid-March 2000 to late April 2000. Exh. B. The IOP counselor
testified that the Individual’s “attendance was good. His written assignments were insightful . . . he
completed all written assignments. He participated in group activities and became kind of an integral
member . . . .” Tr. at 88. The Individual also submitted a list, compiled post- hearing, indicating that
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between mid-October and mid-December 2000, he attended 9 aftercare classes held at the IOP clinic.
(Exh. G) Of the Individual’s attendance at aftercare, the IOP counselor stated, “[H]e appears to show up at
aftercare, he’s been more regular in the last couple of months than he was initially . . . .” Id. The IOP
counselor could not corroborate the Individual’s abstinence, because as he explained, his relationship with
the Individual has remained “professional,” Tr. at 90, but he concluded his testimony by stating that his
prognosis for the Individual “good.” Tr. at 94.

With regard to his involvement in the AA program, the Individual presented testimony from his AA
sponsor (the sponsor). The sponsor had worked with the Individual prior to his own retirement in 1995, Tr.
at 97, and testified that the last time he saw the Individual drink was before 1995. Tr. at 103. The sponsor
further testified, however that, in the last 5 years, he has visited socially with the Individual on only 5
occasions, and his contact with the Individual is limited to semi-weekly telephone calls. Tr. at 102.

In addition, the Individual submitted a written list, generated post-hearing, indicating his attendance at 29
AA meetings, between the periods from mid-March to mid-April 2000 and early November to mid-
December 2000 (Exh. E). The Individual asserts in Exh. E that he attended approximately 58 AA meetings
in the interim. Although the Individual testified that he had not kept a contemporaneous record of his AA
attendance,(6) the Individual submitted a letter, after he submitted Exh. E, in which he asserted that he
generated Exh. E from an AA journal or log he had been maintaining at home. Exh. H.

The Individual also presented testimony from 7 softball acquaintances and the bartender. Each softball
acquaintance testified that he or she has not seen the Individual consume alcohol at softball games since
mid-February 2000. Tr. 106-78. The bartender testified that, although the Individual visits her at her
establishment approximately twice a month, he does not consume alcohol on these occasions. Tr. at 161.

On the issue of whether the Individual’s 10 ½ months of abstinence and level of involvement in treatment
programs demonstrate adequate evidence of rehabilitation, the mental health professionals disagreed. In
order to show rehabilitation, the DOE psychologist testified that the Individual would have to complete a
formal alcohol treatment program and 12 months of abstinence and attendance at AA meetings, running
from the time he entered the IOP in mid-March 2000. He also recommended that, if the Individual returns
to work, he be required to pass 6 months of random, and an additional 6 months of regular, breathalyzer
tests. Tr. at 68, 71.

The Psychiatrist testified that because the Individual has completed the IOP, he has demonstrated
rehabilitation, which she defined as completion of “some sort of program to address the problem.” Tr. at
207-08. Rather than making her own recommendation as to how long the Individual should abstain from
alcohol use and attend AA meetings, she testified that since the Individual has chosen the AA
methodology “I’m going to have to stick with the AA philosophy,” which requires abstinence
“henceforth.” Tr. at 207. She noted that the AA program requires only continued contact with AA. The
Psychiatrist further testified that the Individual is in “remission,” which, according to the Psychiatrist,
“implies that the behavior itself has stopped.” Id. Believing that the Individual has abstained from alcohol
use since mid-February 2000, and given her definition of remission, the Psychiatrist indicated that the
Individual’s remission is complete. Tr. at 206, 208.

Based upon the foregoing, I do not find that the Individual has demonstrated adequate evidence of
rehabilitation. As an initial matter, the record evidence that the Individual has abstained from alcohol use
since mid-February 2000 is less than convincing. Although the record indicates that the Individual did not
consume alcohol alone,(7) conspicuously absent from the record is convincing testimony from persons
with whom the Individual used to, but does not now, drink.(8) The testimony from softball acquaintances
was clearly relevant, since much of the Individual’s alcohol consumption took place after softball games.
However, their testimony is not entitled to much weight on the issue of whether the Individual has
changed behavior toward alcohol, because their respective contacts with him both before and after mid-
February 2000 have been either brief or rare. That is, although they had not consumed alcohol with the
Individual since he proclaimed abstinence, they never were, what might be termed, his “drinking friends”
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from the outset. Their own testimony shows that, rather than drinking alcohol with the Individual, the
softball acquaintances merely saw the Individual consume alcohol in passing. Thus, their ability to testify
to a change in the Individual’s behavior toward alcohol is limited, and their beliefs about his reduced
alcohol consumption is suspect. Indeed, although the Individual was on notice as to the importance of
bringing strong corroborative witnesses regarding his claims of abstinence,(9) the Individual presented no
testimony from witnesses who maintained regular social contact with him before and after mid-February
2000, who could corroborate a change in the Individual’s lifestyle, nor did he present testimony from
persons who have maintained regular social contact with him since February 2000, who could simply
corroborate his abstinence.(10)

Further undermining the Individual’s assertion that he has remained abstinent since mid-February 2000 is
his apparent lack of commitment to the AA program and suspect credibility. Although the Individual
testified that he has regularly attended AA meetings, he knew I wanted evidence to support that assertion.
Nevertheless, he failed to bring forth persuasive corroborating evidence. The Individual and the EAP
physician agreed in March 2000 that the Individual would contemporaneously record his AA attendance,
but the Individual did not do so. The Individual’s post-hearing creation of a document listing his
attendance at AA (Exh. E) is not compelling, especially since he had been advised to keep an attendance
log. Furthermore, I find wholly unbelievable the Individual’s post-hearing assertion that he created Exh. E
from a log or journal he had been maintaining at home, given his hearing testimony that he had nothing in
his possession that would evidence his attendance at AA meetings and stated belief that to document AA
attendance would violate the anonymity of the program.(11) The Individual’s post-hearing assertion
regarding Exh. E’s generation not only calls into question his credibility, but runs afoul of the same
principle as his discrepant statements regarding his historical and recent patterns of alcohol use, namely,
he offered no justifiable reason to resolve the discrepancies in his favor. Indeed, the Individual failed to
submit what would have been the most persuasive evidence that he maintained a journal of his AA
attendance, i.e., a copy of the journal itself. Finally, both Exh. E and the aftercare log account for only
short, scattered periods of time within the last 11 months. Although the IOP counselor corroborated the
Individual’s assertion that his aftercare attendance has improved of late, not even the Individual’s AA
sponsor could personally corroborate the Individual’s attendance at one AA meeting.

I am also unconvinced that the Individual intends to remain abstinent. First, his hearing testimony on the
issue was ambiguous. Second, he had not discussed his intention to abstain indefinitely with any of the
softball acquaintances, who were purportedly his friends. This calls into question the sincerity of his
convictions. Third, the Individual made statements to the PSS indicating that he intends to abstain only
until his security clearance is restored, Exh. 2 at 54, which conflicts with any implication from his hearing
testimony that he intends to remain abstinent indefinitely. This discrepancy is of serious concern, because
the Individual provided no evidence that, given the level of his alcohol problem, he could eventually
resume drinking in moderation without experiencing further adverse consequences.

Even if the Individual has remained abstinent since mid-February 2000, as discussed below, he has not
demonstrated the ability to abstain from alcohol use for at least a year, in order to demonstrate adequate
evidence of rehabilitation and alleviate the Criterion J concern. In making rehabilitation determinations,
hearing officers are generally guided by the recommendations of mental health professionals. Given the
conflicting recommendations in this case, however, I am also guided by administrative precedent
regarding the standard for demonstrating rehabilitation to find that the Criterion J concern in this case is
not resolved. I am more persuaded by the DOE psychologist’s recommendations than those of the
Psychiatrist. The Psychiatrist’s broad definitions of “remission” and “rehabilitation” fail to recognize a
distinction between evidence that an individual has completed a treatment program and evidence that the
individual’s treatment has been successful. On the other hand, the DOE psychologist’s recommendation
comports with our precedent in these types of cases, which generally requires that individuals who present
a Criterion J concern complete one year of abstinence and regular attendance at an ongoing treatment
program in order to demonstrate rehabilitation. See, Personnel Security Hearing, VSO-0363 (Aug. 30,
2000) (citing 25 DOE ¶ 82, 789 (1995); Personnel Security Hearing, 25 DOE ¶ 82, 758 (1995) ). There is
no evidence persuading me that a different approach is warranted here. Although the Individual is
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approaching the one year mark, he has not yet met the anniversary date. I therefore find that because the
Individual has not been abstinent for a full year and has not set forth convincing evidence that a lesser
period is sufficient, the Individual has failed to show that a recurrence of his past behavior toward alcohol,
and its corollary problems, is unlikely.

V. Conclusion

Based upon the thin record evidence corroborating the Individual’s abstinence to this point, unresolved
questions regarding his intentions as to future alcohol use, and the fact that, in any case, he has not
demonstrated abstinence for at least 12 months, I find the Individual has not shown that restoration of his
security clearance would not endanger the common defense and security and would be clearly consistent
with the national interest. I therefore do not recommend that the Individual’s security clearance be
restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer’s Opinion within 30 calender days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Helen E. Mancke

Hearing Officer

Office of Hearings and Appeals

Date: February 7, 2001

(1)The security specialist who interviewed the Individual did not testify at the hearing. Rather, a second
specialist who had reviewed the Individual’s file was the DOE’s witness. For purposes of clarity, the
former shall be referred to as the “PSS”, and the latter as the “security specialist.”

(2)The Individual argues that his wives did not have a problem with his drinking habits per se, but with
his softball teammates. Nevertheless, the fact that the Individual chose to abstain from alcohol, rather than
limit his association with his teammates, in order to appease his first wife, indicates that her concerns were
alcohol-related. In addition, the EAP physician’s report indicates that the Individual visited bars thrice
weekly with his softball teammates, which his second wife apparently believed was too often.

(3)At the hearing, the Individual argued that contrary to his prior admissions, he had not consumed 10-12
beers the prior night, and in fact he was not intoxicated when he reported to work. The Individual offered
no justifiable explanation, however, for resolving the discrepancies in his favor. The Individual also
advanced various arguments calling into question the accuracy of breathalyzer tests and the specific
machine that registered the positive results, but he failed to provide sufficient explanatory documentation
or present testimony from witnesses qualified to speak on the issue.

(4)I am also unpersuaded by evidence that the Individual had no prior alcohol-related legal or employment
problems prior to this incident. Although a paper trail of alcohol-related occurrences may indicate that an
individual has an alcohol problem, the absence of such a record does not evidence the lack of a problem.

(5)Upon questioning as to certain discrepancies, the Individual responded by saying, “If I said that . . .
that’s probably what I said” and other similar remarks. Tr. at 255. In addition, I note that the Individual
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presented the testimony of 7 softball acquaintances, all of whom testified that, in their respective opinions,
they had never seen the Individual drinking to “excess.” Their testimony was of limited value, however,
because the nature of their contact with the Individual has been limited and brief, such as seeing the
Individual only in passing at softball games. In any case, their subject perceptions do not outweigh the
Individual’s own admissions, which reveal that he has been a user of alcohol habitually to excess.

(6)Tr. at 256-60 (A: “I know what you’re asking, if I kept . . . written documents of [my AA attendance].
No.”; Q: “[J]ust for clarity, there is no documentation you can give me--” A: “But I could start, though.”)

(7)For example, the EAP Assessment, DOE psychologist’s report and the Psychiatrist’s evaluation indicate
that the Individual reported drinking alcohol mainly in social settings, “such as those at bars and parties.”
Exh. 4 at 4.

(8)Although the bartender indicated that the Individual no longer consumes alcohol in her establishment, I
found her testimony as a whole to be unconvincing and inconsistent with the Individual’s own statements.
Furthermore, the evidence is clear that her establishment was not the only setting in which the Individual
drank alcohol.

(9)In a prehearing conference held in late October 2000, and as evidenced by a confirmation letter bearing
the same date, I advised the Individual to bring witnesses who can corroborate his assertions as to
abstinence. In addition, by a letter dated November 28, 2000, I reiterated the importance of presenting
testimony from “softball teammates and friends who have known and socialized with [the Individual] on a
regular basis for several years . . ., and a roommate or AA sponsor who has had regular contact with [the
Individual] since February 2000.” (emphasis added)

(10)I note that although the Psychiatrist seems to believe that the Individual has remained abstinent, she
does not have a well-established relationship with him, having seen him only once, one month prior to the
hearing.

(11)This argument is also unconvincing, because records of prior security cases indicate that AA
attendance logs may be maintained in a manner consistent with AA principles.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

March 5, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 27, 2000

Case Number: VSO-0401

This Opinion concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the Individual") to
maintain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” A
Department of Energy (DOE) Operations Office (the Operations Office) suspended the Individual's access
authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be restored. For the
reasons stated below, it is my opinion that the Individual's access authorization should not be restored at
the present time.

I. BACKGROUND

The events leading to the present proceeding began on May 4, 2000, when the Individual was arrested for
Driving While Intoxicated (DWI), tampering with evidence, and possession of marijuana. The Individual
reported this information to DOE Security Officials as required. Because this information raised serious
security concerns, a Personnel Security Interview (PSI) of the Individual was conducted on June 9, 2000
(the June 9th PSI). The June 9th PSI failed to resolve the security concerns raised during this
investigation. Accordingly, the Individual was evaluated by a board-certified psychiatrist (the DOE
Psychiatrist) at the Operations Office's request. The DOE Psychiatrist's evaluation consisted of an
interview of the Individual, a review of his security file and the administration of standardized
psychological tests. After evaluating the Individual, the DOE Psychiatrist issued a report indicating that the
Individual does not suffer from alcohol abuse and is not dependent on alcohol.

Nevertheless, the evaluation and investigation failed to resolve several other security concerns and an
administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The Operations Office then issued a
letter notifying the Individual that it possessed information that created a substantial doubt concerning his
eligibility for access authorization (the Original Notification Letter). The Original Notification Letter
specified two areas of derogatory information described in 10 C.F.R. § 710.8. First, the Original
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Notification Letter alleged that the individual “Trafficked in, sold, transferred, possessed, used, or
experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 (such as marijuana, cocaine,
amphetamines, barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to
dispense drugs in the practice of medicine, or as otherwise authorized by law.” 10 C.F.R. § 710.8(k).
Second, the Original Notification Letter alleged that the Individual has “engaged in unusual conduct or is
subject to circumstances which tend to show that [he] is not honest, reliable, or trustworthy; or which
furnishes reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which
may cause [him] to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). The
Individual filed a request for a hearing in which he made a general denial of the allegations contained in
the Original Notification Letter. This request was forwarded to the Office of Hearings and Appeals (OHA)
and I was appointed as Hearing Officer. On October 3, 2000, the DOE amended the Original Notification
Letter by adding a charge that the Individual had; “Deliberately misrepresented, falsified, or omitted
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a
personnel qualifications statement, a personnel security interview, written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization, or proceedings conducted pursuant to §§ 710.20 through §§ 710.31.” 710 C.F.R.§
710.8(f).

At the hearing, the DOE presented two witnesses: the Individual and his supervisor. The Individual
presented two witnesses: his spouse and his brother. The Individual also testified on his own behalf. See
Transcript of Hearing, Case No. VSO-0401 (hereinafter cited as “Tr.”).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § 710.7(c); § 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

III. FINDINGS OF LAW AND FACT

In 1983, the Individual applied for a DOE access authorization. During the course of a resulting routine
investigation of his suitability for a DOE access authorization, the Individual disclosed a history of
marijuana use that apparently ended with his arrest in 1977. On December 15, 1983, the Individual signed
a DOE Drug Certification in which he promised to avoid involvement with illegal drugs as long as he
maintained a DOE access authorization. The Individual was subsequently granted a DOE access
authorization.

On May 4, 2000, the Individual was arrested and charged with several offenses: Marijuana Possession;
Driving While Under the Influence of Intoxicating Liquor or Drugs; Careless Driving; Consumption or
Possession of Alcoholic Beverages in an Open Container In a Motor Vehicle; and Tampering with
Evidence. The Individual then reported this arrest to DOE in accordance with DOE Security procedures.
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Because the May 4th arrest raised serious security concerns, a PSI with the Individual was conducted on
June 9, 2000 (the June 9th PSI). During the June 9th PSI, the Individual indicated that he had been
drinking and driving at the time of the May 4th arrest. June 9th PSI at 10- 13,15-17.

He further admitted that he had an open container of alcohol in his motor vehicle at the time of his arrest.
June 9th PSI at 12. During the June 9th PSI, the Individual indicated that an acquaintance had used his
motor vehicle to “roll a joint” and then left marijuana and rolling papers in the Individual’s motor vehicle.
Apparently, the Individual drove this motor vehicle shortly afterward and was spotted speeding by local
police. The Individual further explained that when he realized he was going to be stopped by the police, he
grabbed the marijuana and rolling papers and concealed them in his pocket. June 9th PSI at 11-12. The
police apparently detained the Individual and administered a breathalyzer test to him. While he was being
detained by the police, but before he had been searched by the police, the Individual threw the marijuana
and rolling papers into some nearby bushes. June 9th PSI at 12. The police apparently observed the
Individual throwing the marijuana and rolling papers into the bushes. This action resulted in the
Tampering with Evidence charge.

During the June 9th PSI, the Individual was questioned about his past use of marijuana. The Individual
indicated that he had not used marijuana since the May 1977 arrest. After the June 9th PSI, the Individual
was evaluated by a DOE Consultant Psychiatrist (the DOE Psychiatrist). After interviewing and testing the
Individual, the DOE Psychiatrist issued a report (the Psychiatrist’s Report). The Psychiatrist’s Report is
notable for two reasons: First, it indicates that the DOE Psychiatrist did not diagnosis the Individual with
any mental disorder or with any substance abuse disorder. Second, it indicates that the Individual informed
the DOE Psychiatrist that he had used marijuana during a hunting trip in November 1999.

A. Criterion K

The Individual admits that, prior to his arrest in 1977, he used marijuana on a frequent basis. The
Individual also admits that he used marijuana in November 1999. Tr. at 3-4. The Individual further admits
that he was in possession of marijuana on May 4, 2000. Tr. at 4. This uncontroverted derogatory
information creates serious security concerns about the Individual.

Illegal drug use raises serious security concerns because it may reflect an inability to safeguard classified
information and special nuclear material. Involvement with illegal drugs exhibits an unacceptable and
disturbing disregard for state and federal laws prohibiting their use. Such disregard for the law raises
concerns that the Individual may similarly disregard other laws, including those which protect classified
information and special nuclear materials. See Personnel Security Hearing, Case No. VSO-0116, 26 DOE
¶ 82,765 at 85,602 (1997) (citing Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at
85,512 (1995)). It is important to note that avoiding involvement with illegal drugs is itself a requirement
of both the DOE's safety and security regulations. Moreover, the use of, or involvement with, illegal drugs
(and the disregard for law and authority that such use represents) exhibits a troubling lapse in judgment
and maturity. Finally, we note that involvement with illegal drugs may render the user susceptible to
blackmail or coercion.

Since there is reliable, derogatory information that creates a substantial doubt concerning the Individual's
continued eligibility for access authorization, I need only consider below whether the Individual has made
a showing of mitigating facts and circumstances sufficient to overcome the DOE's security concerns
arising from his use of marijuana.

An Individual must provide convincing evidence mitigating the security concerns related to illegal drug
use. Personnel Security Hearing, Case No. VSO-0102, 26 DOE ¶ 82,763 at 85,587 (1996) (citing
Personnel Security Hearing, Case No. VSO-0051, 25 DOE ¶ 82,784 (1995)); Personnel Security Hearing,
Case No. VSO-0019, 25 DOE ¶ 82,759 (1995). In the present case, there are several factors I must
consider in determining whether the questions raised under 10 C.F.R. § 710.8(k) by the Individual's
marijuana use and involvement are resolved. Standing alone, none of the three incidents of marijuana use
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would necessarily lead me to recommend against restoration of the Individual's access authorization. The
Individual's youthful indiscretions with marijuana in high school and college are substantially mitigated by
the long period of time that has elapsed since then and by the Individual's youth at the time. More
problematic is the Individual's use of marijuana in November 1999. At that time, the Individual possessed
a DOE access authorization and had signed a DOE Drug Certification in which he promised the DOE that
he would refrain from involvement with illegal drugs for as long as he maintained a DOE Access
Authorization. The fact that the Individual self-reported the November 1999 marijuana use provides some
mitigation of the concerns raised by that particular instance of marijuana use, but the weight of this
mitigation is reduced by the Individual’s concealment of this instance of marijuana use during the June 9th
PSI.

Serious security concerns are also raised by the Individual’s possession of marijuana on May 4, 2000.
While there is no evidence in the record indicating that the Individual had used marijuana on this date, the
Individual’s own explanation of how he came to possess the marijuana fails to resolve the Criterion K
security concerns raised by this incident. During the June 9th PSI, he provided the following account of
how he obtained the marijuana:

. . . during the course of our consuming some beers and a couple of shots of peppermint
schnapps some people showed up there at our house, some local people . . . and subsequently,
one of these individuals had some marijuana, he rolled a joint and he did it inside my pickup
truck . . . and unknowingly he left the marijuana and the rolling papers on the seat of my
truck.

June 9th PSI at 11. It is clear that the Individual was aware of the marijuana use at the time, since he
stated that his acquaintances offered him some of the marijuana. Id. at 50-51. By allowing his
acquaintances to smoke marijuana in his truck, the Individual became involved with an illegal drug.

These three episodes of marijuana use or involvement, when viewed together, raise serious and substantial
concerns about the Individual's fitness to maintain a security clearance. While I am not unduly concerned
about the Individual's involvement with marijuana in high school and college, he has been involved with
marijuana twice since that time. On both occasions, he became involved with marijuana while possessing a
DOE security clearance, therefore risking his career and access authorization, violating DOE safety and
security regulations, and putting himself, his fellow employees, and the national security at risk.

For these reasons, I find that the Individual has not resolved the security questions raised by his marijuana
involvement. Accordingly, I find that restoring his access authorization would not be consistent with the
national interest and the common defense.

B. Criterion F

During the June 9th PSI, the DOE Personnel Security Specialist asked the individual when his last use of
marijuana occurred. The Individual answered that he hadn’t used marijuana sine the May 1977 arrest. June
9th PSI at 47. The Individual later admitted that he had used marijuana in November 1999 to the DOE
Psychiatrist. This concealment of information from DOE Security raises a serious security concern under
Criterion F. Falsification, particularly during a PSI which DOE depends upon in making a determination of
eligibility for access authorization, raises serious concerns about the honesty and trustworthiness of an
individual. In the present case, the Individual’s falsification is somewhat mitigated by his subsequent self
disclosure of the fact that he had concealed important information from the DOE. However, this mitigation
is insufficient to resolve the security concerns raised by this incidence of falsification.

C. Criterion L

Criterion L refers to information that an individual has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
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furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. §
710.8(l).

The DOE’s security concerns under Criterion L are based upon: (1) the Individual's use of marijuana
despite his promise, contained in his 1983 Drug Certification, that he would not use or be involved with
illegal drugs, (2) his operation of a motor vehicle while under the influence of alcohol, and (3) his
tampering with evidence by attempting to dispose of marijuana while in police custody.

I find that DOE properly invoked Criterion L in suspending the Individual's clearance. The Individual's
failure to honor his Drug Certification, and his violation of DOE's drug policies, raise important security
concerns. The DOE security program is based on trust. If an employee breaks a written promise to the
DOE, that trust is violated. It was precisely because of the Individual's prior illegal drug use that he was
asked in 1983 to sign a Drug Certification, promising that he would never again use or be involved with
illegal drugs while employed in a position requiring an access authorization. He clearly violated this
promise when he used marijuana in 1999 and again in 2000 when he allowed himself to become involved
with marijuana.

The Individual’s attempt to conceal marijuana and rolling papers during his arrest also raises a serious
security concern. It is troubling that when faced with an embarrassing or compromising situation, the
Individual’s first instinct was to conceal evidence from the authorities. This type of reaction could result in
serious harm if it were to occur in a national security or safety context.

Finally, I note that the Individual’s driving under the influence of alcohol is troubling. However, the
Individual has been evaluated by a DOE Psychiatrist for substance abuse issues. Since the DOE
Psychiatrist found no evidence of substance abuse or dependency, I find that the security issues raised by
this single incidence of DWI are not serious enough by themselves to warrant revocation of his access
authorization at this time.

My impression of the Individual, formed at the hearing, is that he is an extremely competent and dedicated
worker, that he provides strong leadership at the DOE facility at which he is employed, and that he is a
highly valued employee. It is also clear that he is an outstanding husband and father as well as a person
who makes a particularly strong contribution to his community. Moreover, the testimony presented at the
hearing showed that the Individual is generally very decent and mature. This evidence provides some
mitigation of the security concerns. Simply put, I would find it hard to believe that this Individual would
ever intentionally betray national security. However, our concern here is not only with potential intentional
compromises of national security but with unintentional compromises of national security or failure to
appropriately safeguard special nuclear materials resulting from the exercise of less than excellent
judgment. The events set forth above show me that the Individual is prone to occasional lapses in
judgment that might compromise national security or interfere with the safeguarding of special nuclear
materials.

Accordingly, I find the Individual has not resolved the security questions raised by his use and
involvement with marijuana, conscious disregard of his Drug Certification, and concealment of drug use
during his June 9th PSI. I therefore cannot find that the Individual has resolved the Criterion K, L and F
security questions raised in the notification letter.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not resolved the Operations Office’s
allegations under Criterion K, L and F. I therefore conclude that the Individual has not demonstrated that
restoring his security clearance would not endanger the common defense and would be clearly consistent
with the national interest. Therefore, it is my opinion that the Individual's access authorization should not
be restored at this time.
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The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: March 5, 2001
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January 24, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 22, 2000

Case Number: VSO-0402

This Opinion concerns the eligibility of XXXXXXXXXX (the Individual) to retain a DOE access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The Department of
Energy (DOE) suspended the Individual's access authorization under the provisions of Part 710. This
Opinion considers whether, on the basis of the evidence and testimony in this proceeding, the Individual's
access authorization should be restored. For the reasons stated below, it is my opinion that the Individual's
access authorization should not be restored.

I. BACKGROUND

The events leading to the present proceeding began in 1998 when the Individual reported to the DOE that
she had been cited for marijuana possession by the State police. DOE Exhibit No. 10 at 2. In a July 10,
1998 Personnel Security Interview (July 10, 1998 PSI), the Individual indicated that she had found
marijuana in her car while waiting for her husband to purchase car parts. DOE Exhibit No. 8 at 14-15.
Since her son had borrowed her car the night before, she believed the marijuana to belong to either her son
or her son’s friends. Id. at 15. Rather than immediately discard it, she placed it in a bag of trash in her car.
Id. at 15-16. Subsequently, she and her husband attempted to enter a state correctional facility to visit a
relative. Id. at 16. Unlike previous visits where they parked the car and walked into the building, all cars
were being stopped as they entered the facility grounds. Id. Her husband consented to a search of the
vehicle when asked. Id. at 19. At this time, the Individual indicated that there was a small amount of
marijuana in a bag of trash in the car. Id. at 20. The Individual took full responsibility for the marijuana,
because her husband was unaware that it was in the car. Id. at 20-21. The State police were called, and she
was cited for possession of less than an ounce of marijuana. Id. at 26; DOE Exhibit No. 10 at 2. The
Individual immediately reported the citation to the DOE.

DOE Exhibit No. 10 at 2. A PSI was held on July 10, 1998. At the PSI, the Individual was asked to sign a
Drug Certification, which she did.(1) DOE Exhibit No. 11.
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In early April 2000, the Individual reported to her supervisor that she had been using cocaine for
approximately three months. Personnel Security Interview, June 14, 2000 (DOE Exhibit No. 5) at 13. She
indicated that she used cocaine for the first time on New Year’s Eve 1999. Id. at 7. She then continued to
use it, beginning approximately February 10, 2000. Id. at 18. The Individual estimates that she used
cocaine every other Friday, until she reported her usage on April 5, 2000. Id. As of April 5, 2000, she took
a leave of absence from work and entered a daily outpatient treatment program. Id. at 13. She also began
attending Narcotics Anonymous (NA) meetings. The daily outpatient treatment program continued for a
period of 30 days.(2) At the end of May 2000, she underwent a fitness for work assessment that she
passed. The Individual indicated that she never spent any money on the drugs. Id. She stated that she
began using cocaine because she was under a lot of pressure at home due to the behavior of her youngest
child, who had witnessed the suicide of her father at a very young age. Id. at 17, 30.

Because of the Individual’s cocaine use, her access authorization was suspended and an administrative
review proceeding was initiated. See 10 C.F.R. § 710.9. The DOE then issued a letter notifying the
Individual that information the DOE possessed created a substantial doubt concerning her continued
eligibility for access authorization (the Notification Letter). The Notification Letter specifies two areas of
derogatory information described in 10 C.F.R. § 710.8. First, the Notification Letter charges that the
Individual has:

trafficked in, sold, transferred, possessed, used, or experimented with a drug or other
substance listed in the Schedule of Controlled Substances established pursuant to section 202
of the Controlled Substances Act of 1970 (such as marijuana, cocaine, amphetamines,
barbiturates, narcotics, etc.) except as prescribed or administered by a physician licensed to
dispense drugs in the practice of medicine, or as otherwise authorized by law.

10 C.F.R. § 710.8(k). The Notification Letter also charges that the Individual has:

engaged in unusual conduct or is subject to circumstances which tend to show that she is not
honest, reliable, or trustworthy; or which furnishes reason to believe that she may be subject
to pressure, coercion, exploitation, or duress which may cause her to act contrary to the best
interests of the national security.

10 C.F.R. § 710.8(l). The Individual filed a request for a hearing. This request was forwarded to the Office
of Hearings and Appeals, and I was appointed Hearing Officer.

At the Hearing, the DOE presented three witnesses: the DOE Personnel Security Specialist, the director of
the Employee Assistance Program (EAP), and the Individual’s second line supervisor. The Individual
testified on her own behalf and called one witness.

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that the access authorization decision “is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § § 710.7(c), 710.27(a). The discussion
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below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility
for an access authorization. 10 C.F.R. § 710.9(a). The individual must then resolve that question by
convincing the DOE that restoring her access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). In the present
case, the Individual has not convinced me that restoring her security clearance would not endanger the
common defense and would be clearly in the national interest.

III. CONCLUSIONS OF LAW AND FINDINGS OF FACT

Illegal drug use raises serious security concerns because it may reflect an inability to safeguard classified
information and special nuclear material. Involvement with illegal drugs exhibits an unacceptable and
disturbing disregard for laws prohibiting their use. Such disregard for the law raises concerns that the
Individual may similarly disregard other laws, including those which protect classified information and
special nuclear materials. See Personnel Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 at
85,602 (1997) (citing Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,512
(1995)). Further, the use of illegal drugs (and the disrespect for law and authority that such use suggests)
indicates a serious lapse in judgment and maturity. Involvement with illegal drugs may also render the user
susceptible to blackmail or coercion. The concerns raised by an individual’s illegal drug use are
heightened when the drug use occurs while the Individual maintains a DOE security clearance, since
avoiding illegal drug use is a requirement of both the DOE's safety and security regulations. Moreover, in
light of the DOE’s policies against any involvement with illegal drugs, any illegal drug use by an
individual who maintains a DOE access authorization evidences poor judgment. Personnel Security
Hearing, Case No. VSO-0289, (November 18, 1999) (citing Personnel Security Hearing, Case No. VSO-
0023, 25 DOE ¶ 82,761 at 85,579 (1995)).

In considering whether to recommend restoring the DOE Security Clearance of an individual who has used
cocaine, I find the following factors to be particularly significant: (1) the extent of the individual’s cocaine
use, (2) whether the individual’s cocaine use results from an ongoing medical or psychiatric condition, (3)
the length of time since the individual’s last use of cocaine, (4) the individual’s demonstrated commitment
to avoiding future drug involvement, (5) whether the individual’s cocaine use violated a DOE Drug
Certification, and (6) the circumstances under which the individual’s cocaine use came to the DOE’s
attention. Some of these factor favor reinstating the Individual’s access authorization and others do not.
Taken altogether, however, I do not believe that the Individual’s access authorization should be reinstated
at this time.

Criterion K

In the present case, I find that the Individual has not presented sufficient evidence to resolve the security
concern raised by her cocaine use under Criterion K. My impression of the Individual, formed at the
Hearing, is that she is a competent and dedicated employee who seems to recognize the seriousness and
the significance of her drug use. She appears sincerely committed to avoiding future drug use. More
importantly, I am convinced that the Individual is a responsible person, having herself reported the
instances of involvement with marijuana and cocaine that led to this proceeding. She was candid and
reliable at the Hearing.

The Individual’s actual cocaine use appears to have been infrequent and brief. She first ingested cocaine
on New Year’s Eve 1999 and then every other Friday from early February 2000 until early April 2000. All
of this was self-reported to the DOE. In addition, in April 2000, the Individual entered a drug treatment
program designed to avoid future drug involvement. According to the clinical supervisor of the program,
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the Individual has taken great interest in the program and shows progress in both insight in her problem as
well as her motivation towards making different choices. See Individual Exhibit No. 1. Furthermore,
random urine tests, facilitated and monitored by the drug treatment program, indicate that the Individual
has remained drug free since April 2000. Id. at 2-9.

However, there are a number of serious factors which weigh against reinstating the Individual’s access
authorization. First, according to the Individual’s own account, she used cocaine because the behavior of
her youngest child was causing her stress. While coping with these types of difficulties might be addressed
in the treatment program, the situation is nevertheless continuing. Until this child changes her behavior or
until the Individual learns to deal with this child’s behavior, she will be under the same stress that led to
her usage in the first place. At the Hearing, the Individual stated that she has to heal herself before she can
help her daughter. Hearing Transcript at 55. At this time, I find that the Individual remains under the stress
that caused her to use the cocaine, i.e., her daughter’s behavior. In addition, it was apparent at the Hearing
that she has not yet learned to deal with the behavior.

Further, at the time of the Hearing, the Individual had been abstinent from cocaine for eight months.
Although this is a significant period of time, the EAP counselor believes that, in this case, the Individual
needs to be clean and sober for at least another year from the date of the Hearing to be considered
rehabilitated. Hearing Transcript at 38. In many similar proceedings, we have agreed with medical experts
that a person should be clean and sober for at least 12 months to be considered rehabilitated. See e.g.,
Personnel Security Hearing, Case No. VSO-0063, 25 DOE ¶ 82,789, affirmed (OSA Apr. 16, 1996);
Personnel Security Hearing, Case No. VSO-0005, 24 DOE ¶ 82,753, affirmed 25 DOE ¶ 83,013,
terminated, (OSS) June 7, 1995; Personnel Security Hearing, Case No. VSO-0014, 25 DOE ¶ 82,755,
affirmed, 25 DOE ¶ 83,002, affirmed (OSA Sept. 15, 1995); Personnel Security Hearing, Case No. VSO-
0018, 25 DOE ¶ 82,758, affirmed, 25 DOE ¶ 83,006, affirmed, (OSA Sept. 21, 1995). Although we have
deviated from the recommendations of health care professionals where there are substantial, compelling
reasons to do so, the record in this case does not include such persuasive material. The Individual has not
presented any expert evidence contrary to the EAP Counselor’s testimony.

Finally, her repeated use of cocaine, after having signed a drug certification only a year and a half earlier,
weighs against a finding that she is rehabilitated. The Individual stated at the Hearing that she knew she
was violating the drug certification, but she continued to use cocaine. Hearing Transcript at 25. See, e.g.,
Personnel Security hearing, Case No. VSO- 0208, 27 DOE ¶ 82,774 at 85,655 (1998), affirmed (OSA
December 2, 1998). I therefore find that the Individual has not mitigated the DOE’s security concerns with
regard to Criterion K.

Criterion L

DOE Security has asserted under Criterion L that the Individual has “engaged in unusual conduct . . .
which tends to show that [she] is not honest, reliable, or trustworthy, or which furnishes reason to believe
that [she] may be subject to pressure, coercion, exploitation, or duress which may cause [her] to act
contrary to the best interest of the national security.” 10 C.F.R. § 710.8(l) (Criterion L). The DOE’s
security concerns under Criterion L are based largely upon the Individual's use of cocaine despite her
promise, contained in her 1998 Drug Certification, that she would not use illegal drugs. Consequently, I
find that DOE properly invoked Criterion L in suspending the Individual's clearance.

Violation of the drug certification is a serious matter. The DOE security program is based on trust. If an
employee breaks a written promise to the DOE, that trust is violated. The Individual’s use of cocaine
despite her assurances to DOE Security constitutes unusual behavior that calls into question the
Individual’s reliability and trustworthiness. I find that the Individual’s drug use demonstrates her
willingness to disobey the law and it causes me to conclude that she might not willingly abide by security
regulations or safeguard classified information. In addition, the promise the Individual gave when she
signed the DOE drug certification was not an insignificant one. The DOE fully relied on it and relies on it
in many other, similar cases. An individual who enters into one of these agreements must fully understand
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and accept that it requires a serious, sustained commitment to keeping a signed promise. Violation of the
DOE Drug Certification presents serious security concerns. Personnel Security Hearing, Case No. VSO-
0208, 27 DOE ¶ 82,774 at 85,655 (1998). Not only does it bring into question the Individual’s judgment
and trustworthiness, but it raises concerns about the possibility of future drug use. I therefore do not
consider the Individual’s overall trustworthiness and reliability to measure up to the standards expected of
holders of access authorization. Accordingly, I cannot find that the Individual has sufficiently mitigated the
DOE Security’s concerns under Criterion L.

IV. CONCLUSION

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. § 710.8(k) and (l) in
suspending the Individual’s access authorization. For the reasons I have described above, I find that the
Individual has engaged in unusual conduct within the purview of section 710.8(l). In addition, the
Individual has failed to sufficiently mitigate the concerns of DOE Security that she has possessed, used, or
experimented with a drug listed in the Controlled Substances Act of 1970, 10 C.F.R. § 710.8(k). I am
therefore unable to find that restoring the Individual’s access authorization would not endanger the
common defense and security and would be consistent with the national interest. Accordingly, I find that
the Individual’s access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585- 0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Janet R. H. Fishman

Hearing Office

Office of Hearings and Appeals

Date: January 24, 2001

(1)The charges against the Individual regarding the marijuana possession were eventually dropped.
Hearing Transcript at 12.

(2)The Individual noted that she missed two days of treatment to attend her nephew’s funeral and console
her sister. DOE Exhibit No. 5 at 15.
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FEBRUARY 19, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 26, 2000

Case Number: VSO-0404

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (the Individual) to retain his DOE access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The Department of
Energy (DOE) suspended his access authorization under the provisions of Part 710. This Opinion
considers whether, on the basis of the evidence and testimony in this proceeding, the access authorization
should be reinstated to the Individual. For the reasons stated below, it is my opinion that the Individual's
access authorization should be reinstated.

I. BACKGROUND

The Individual is an employee of a DOE contractor. On August 25, 1999, he reported to the Local
Security Office on a Questionnaire for National Security Position (QNSP) that he had been arrested for
Driving Under the Influence (DUI) on August 21, 1999. See DOE Exhibit 11 at 9. The Local Security
Office subsequently conducted a Personnel Security Interview (PSI) with the Individual on September 21,
1999. See DOE Exhibit 12. Because alcohol was involved and the Individual had two previous DUIs, the
Local Security Office requested that the Individual be interviewed by a DOE Consultant Psychiatrist (DOE
Psychiatrist). The DOE Psychiatrist interviewed the Individual on February 8, 2000, and issued an
evaluation to the DOE on February 10, 2000, in which he concluded that the Individual has “alcohol abuse
by history.” DOE Exhibit 13. The DOE Psychiatrist continued that the Individual “has taken steps to
modify his usage pattern of alcohol which at this point seems successful. . . . This continued pattern over
time would be evidence of sufficient rehabilitation and/or reformation.” Id.

Because of the concerns raised by the Individual’s alcohol use, his access authorization was suspended and
an administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The DOE issued a letter
notifying the Individual that information the DOE possessed created a

substantial doubt concerning his eligibility for access authorization. See August 30, 2000 Letter from
Local Security Office to Individual (August 30, 2000 Notification Letter); 10 C.F.R. § 710.21. The August
30, 2000 Notification Letter specifies one area of derogatory information described in 10 C.F.R. § 710.8.

file:///ps401-500.htm#vos0404
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The Notification Letter charges that the Individual is or has been “a user of alcohol habitually to excess, or
[has] been diagnosed by a board-certified psychiatrist, or other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” August 30, 2000 Notification
Letter, Enclosure 1 at 1; 10 C.F.R. § 710.8(j) (Criterion J).

The Individual filed a request for a hearing. This request was forwarded to the Office of Hearings and
Appeals, and I was appointed Hearing Officer. A telephone conference was held prior to the Hearing. 10
C.F.R. § 710.25(f). The Hearing was held pursuant to 10 C.F.R. § 710.25(g). At the Hearing, the Local
Security Office presented the DOE Psychiatrist. The Individual was represented by his union
committeeman and presented five witnesses: his counselor, two co-workers, one co-worker who is also a
friend, and one friend. He also testified on his own behalf.

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that the access authorization decision “is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case. After reviewing the record in this case, I find that the Individual has convinced me that restoring his
security clearance would not endanger the common defense and would be clearly in the national interest.

III. CONCLUSIONS OF LAW AND FINDINGS OF FACT

The Local Security Office has asserted under Criterion J that the Individual “is a user of alcohol habitually
to excess, or [has] been diagnosed by a board-certified psychiatrist, or other licensed physician or a
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” August 30, 2000
Notification Letter, Enclosure 1 at 1; 10 C.F.R. § 710.8(j). The

Notification Letter bases its Criterion J derogatory information on the DOE Psychiatrist’s evaluation and
on events in the Individual’s past that he related during the September 21, 1999 PSI and on his August 25,
1999 QNSP and previous Personnel Security Questionnaires (PSQ).(1) DOE Exhibit 1, Enclosure 1. In his
report, the DOE Psychiatrist stated his opinion that the Individual is an alcohol abuser by history. DOE Ex.
13 at 2. In making this diagnosis of alcohol abuse, the DOE Psychiatrist relied on The Diagnostic and
Statistical Manual of the American Psychiatric Association, IVth Edition (DSM-IV).(2) Id. at 2. The DOE
Psychiatrist did not find a defect in the Individual’s judgement or reliability when not under the influence
of alcohol. Id.

DOE Psychiatrist

The DOE Psychiatrist based his diagnosis of the individual on his February 2000 interview with the
Individual and testing performed in his office. DOE Ex. 13. The DOE Psychiatrist states he found at that
time that the Individual suffered from alcohol abuse because of his history of alcohol use. Hearing
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Transcript (Tr.) at 12. He did not feel the Individual’s alcohol abuse was ongoing. Id. The DOE
Psychiatrist testified that the Individual did not meet the criteria for a diagnosis of alcohol dependence. Id.
at 15. The DOE Psychiatrist further stated that he was encouraged by the Individual’s behavior
modification in regard to alcohol use at the time of his interview. Id. at 17. He further opined that if he
were interviewing the Individual on the date of the Hearing, he would find the Individual to be
rehabilitated or reformed. Id. at 19.

Individual’s Counselor

The Individual presented his counselor. He was referred to the counselor by the Employee Assistance
Program (EAP) after his DUI in 1999. The counselor testified that he first met with the Individual in
August 2000. He did not find either alcohol addiction or habitual abuse. Ind. Ex. A. Further, he stated that
he referred the Individual to Alcoholics Anonymous (AA) in order for the Individual to see where his
continued use of alcohol could lead. Tr. at 29. The counselor stated that he sends everyone he sees with a
possible alcohol problem to AA. Id. Such referral is not an indication that the Individual’s problem is
serious. Id. The counselor indicated that he has seen the Individual in September 2000, October 2000,
November 2000, January 2001, and August 2001. Ind. Ex. A. At all these meetings, the Individual told the
counselor that he had continued to maintain his abstinence and attend AA. Id.; Tr. at 30. The counselor
found the Individual to be credible about his abstinence. Tr. at 30.

Individual’s supervisors and co-worker

The Individual presented his prior and current supervisor. Both indicated that he is a good worker and
very reliable. They never saw him either come to work under the influence of alcohol or consume
alcoholic beverages during work hours. Tr. at 46, 52, 53. The Individual also presented a co-worker with
whom he also socializes outside of work. This witness testified that he has not seen the Individual
consume any alcoholic beverages since before the suspension of his access authorization. He estimated that
it was over two years before the date of the Hearing that he last saw the Individual consume alcoholic
beverages. Id. at 60. He also testified that he stops by the Individual’s house unannounced and that he has
not seen any alcohol in his house since the Individual stopped drinking. Id. at 63. Further, this co-worker
witness testified that the Individual has been his primary care-giver since he had a heart attack about a
month prior to the Hearing. Id. at 60.

Individual’s Friend

Finally, the Individual presented the testimony of a friend. The friend stated that he has known the
Individual for 25 years, they are like brothers, and they socialize together. The friend noticed that the
Individual stopped drinking alcoholic beverages in August 1999. Tr. at 39. He also testified that he has not
seen alcoholic beverages in the Individual’s house since that time. Id. at 41. The witness stated that prior to
August 1999, if he was drinking, the Individual would also be drinking. Id. at 43. Now, the Individual
does not drink. Id.

Individual

I believe the Individual was honest and forthright throughout the proceeding. He stated that he told the
DOE Psychiatrist he had a drink the week before the interview in February 2000 because he had consumed
half a beer. Tr. at 74. Other than that half a beer, he has not consumed any alcohol since August of 1999.
Id. He determined at that time that he did not want to be arrested for another DUI, although there had been
a period of 15 years between his first DUI and his third. He stopped drinking in August 1999 after
attending a 20-hour class required to recover his driver’s license. Unlike the previous occasion that he
took the class, this time the class affected him deeply. Id. at 76.
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One of the Individual’s witnesses, with whom he formerly drank, testified that he noticed the Individual
stopped drinking in approximately August or September 1999. Another witness, with whom he also works
and drank with very infrequently, testified that he noticed in the winter of 2000 that the Individual had
stopped drinking. Both of these witnesses corroborate what the Individual stated. Based upon this
testimony and the testimony of both the Individual and the Individual’s counselor, I believe that the
Individual has committed to refrain from drinking and has succeeded in upholding that commitment since
August 1999 with the exception of the half a beer 19 months prior to the Hearing.

According to his testimony and the testimony of his witnesses, the Individual has been totally abstinent for
well over 19 months. He testified that he consumed a half a beer in the six months prior to his current
abstinence. The DOE Psychiatrist’s diagnosis of Alcohol Abuse by History occurred 19 months prior to
the date of the Hearing. Even at that time, the DOE Psychiatrist thought that the Individual was on the
correct path to rehabilitation. I agree. At the hearing, the DOE Psychiatrist opined that given the
circumstances in existence at the time of the Hearing, he would find the Individual to be rehabilitated or
reformed. Tr. at 19. I also find this assessment to be persuasive.

Based on the foregoing, I find that the individual has mitigated the security concerns raised under Criteria
J. The last alcohol-related incident occurred in August 1999. As of the Hearing date, the Individual has not
consumed any alcoholic beverages since February 2000, a period of 24 months ago and 19 months before
the Hearing. I believe he is rehabilitated. Personnel Security Opinion, 28 DOE ¶ 82,812 (2001) (restoring
access authorization where DOE Psychiatrist changed recommendation at hearing from three years of
abstinence to two years seven months). The Individual was, and is, sincere in his desire not to drink again.
Given the Individual’s 19 months of abstinence, the DOE Psychiatrist also believes he is rehabilitated.
Consequently, I am convinced that the Individual is reformed or rehabilitated from his previous alcohol
problem and that the security concerns raised under Criteria J have been mitigated.

IV. CONCLUSION

For the above-stated reasons, after consideration of all the relevant information, favorable and
unfavorable, I conclude that restoring the Individual’s access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. 10 C.F.R. §§
710.7(a), 710.27(a).

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R. § 710.28.

Janet R. H. Fishman

Hearing Officer

Office of Hearings and Appeals

Date: February 19, 2002

(1)In 1986, the Individual completed a Personnel Security Questionnaire on which he revealed that he had
been cited for DUI in 1984. DOE Exhibit 7. On June 3, 1989, the Individual completed a Questionnaire for
Sensitive Positions in which he revealed that he had been arrested for DUI on May 5, 1989. DOE Exhibit
9 at 9.
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(2)The DSM-IV is a standard reference source, the purpose of which is to provide a guide for diagnosis of
psychological conditions for use by clinical practitioners. DSM-IV at xxiii.
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March 12, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 11, 2000

Case Number: VSO-0409

This Opinion concerns the eligibility of XXXXXXXXXXXXX (hereinafter "the individual") to hold an
access authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Opinion will consider whether, based on the testimony and other evidence
presented in this proceeding, the individual’s suspended access authorization should be restored. As
discussed below, I recommend restoration in this case.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to her eligibility for an access authorization in connection with her work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of the derogatory
information. The DOE concern involves information indicating that the individual aided and abetted an
illegal alien, cohabited with him and planned to marry him. According to the letter, this constitutes
derogatory information under 10 C.F.R. § 710.8(l) (hereinafter Criterion L). (2)

The Notification Letter informed the individual that she was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the individual was represented by an attorney. The individual testified on her own behalf,
and presented testimony of her alien spouse (spouse)(3), the spouse’s daughter, two friends/co-workers,
her supervisor, and the attorney who is assisting the individual and the spouse in connection with the
immigration issues (immigration attorney). The DOE Counsel presented the testimony of a security
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specialist.

II. Hearing Testimony

A. Security Specialist

As stated above, the area of concern identified in the Notification Letter involves the individual’s
relationship with an illegal alien. The Security Specialist testified that the security concern here arises
because “aiding and abetting” an illegal alien suggests questionable judgment, unreliability, and an
unwillingness to comply with rules and regulations. This behavior also poses a concern because the
individual might be susceptible to coercion, pressure or duress, if she kept her spouse hidden from the
community. Transcript of Personnel Security Hearing (Tr.) at 10- 11. (4)

B. The Individual

The individual testified that she met her (future) spouse at a club in May of 1999, and shortly thereafter
they began living together. In September 1999, while they were out together, the spouse was arrested for
being in the U.S. illegally. Tr. at 77. The individual testified that she was shocked to learn that the spouse
was not legally in this country. Within several days of this arrest, the individual reported the incident and
her relationship with the spouse to her supervisor. She further described the incident in a letter to a DOE
Security Specialist. DOE Exh. 9; Tr. at 28-33. The individual also testified that she had shared the
information about this incident and the illegal status of her spouse with her co-workers. Tr. at 37.

The spouse was sent to prison for several months, and then deported to his native country in March 2000.
Tr. at 74-77. During this time, the individual cared for the spouse’s 14 year old daughter, who is a U.S.
citizen. Shortly after the spouse was deported, he made his way back to the United States and again came
to live with the individual and his daughter. The individual testified that she was not involved in any way
in facilitating his entry into the U.S. Tr. at 34, 82. Between one and two months later, the individual
reported to the DOE that the individual had returned to the U.S. Tr. at 78, 81-83. (5) She made this report
in connection with her recertification under the DOE’s PSAP program. Tr. at 83. In July 2000 the
individual and the spouse were married.

At the end of 2000, the individual hired an immigration attorney to assist in legalizing the spouse’s
position in the country. The individual testified in detail about the submissions to the U.S. Immigration
and Naturalization Service (INS) that were made on behalf of her spouse. Tr. at 40-65. The documents
submitted included biographical information about the individual and the spouse; financial information,
including bank statements showing an account held jointly by the individual and the spouse; a marriage
certificate; a rental agreement for their apartment signed by the individual and the spouse; photographs and
fingerprints of the spouse; a January 31, 2001 letter from the INS stating that the spouse’s application for
adjustment of status had been accepted for processing; and an employment authorization card, displaying
an identification number for the spouse, his photograph and a fingerprint. Copies of these documents and
other filings with the INS have been entered into the record of this proceeding. Submissions of February 2,
2001 and February 13, 2001.

Finally, the individual testified that she would not harbor an illegal alien in the future. She realizes that she
should keep the DOE up to date on the status of the spouse. Tr. at 74, 79-80.

C. The Immigration Attorney

The immigration attorney testified about the efforts she had made in connection with normalizing the
spouse’s position in the U.S. She indicated that she had notified the INS about the fact that the spouse was
living in this country, and provided his address. Tr. at 105. Submission of February 2, 2001, Exh. 1. She
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confirmed that she made the filings discussed above on the spouse’s behalf. She described this INS process
as a standard one, and stated that it is known officially as a Petition to Adjust Status. Tr. at 107. The
immigration lawyer stated that the employment authorization card referred to above allows the spouse to
work in this country. She also pointed out that the January 31 letter noted above stated that the spouse
should not leave this country without prior written approval. Tr. at 120. The lawyer stated that there will
now be at least a 12 to 18 month waiting period for the spouse to have an official interview regarding his
petition. Tr. at 115, 117. She described the spouse’s current status as “in process.” Tr. at 119. She testified
that he is now in this country legally and openly. Tr. at 120.

D. The Spouse

The spouse testified that he is currently employed, that he and the individual are living together, that they
pay rent together and have a joint bank account. He stated that his daughter and the individual have a
strong relationship. He testified that the individual was not involved in his illegal reentry into this country
in 2000. When he was asked why he has expended considerable time, effort and money to normalize his
status in this country, he responded:

. . . because I want to live with her, you know, I don’t want to cause [a] problem for my wife’s
work. I want to do all of it good. . . I want to do all of it right.

Tr. at 147-158.

E. The Daughter

The spouse’s daughter, now 15 years old, confirmed that the individual and the spouse have a genuinely
loving relationship. She testified that she and the individual have a strong, stable relationship, and that the
individual is like a mother to her and cares about her. She indicated that while the spouse was in custody,
the individual took care of her. She testified that she loves the individual and that she can count on her. Tr.
at 144- 147.

F. The Supervisor and Co-workers

The individual’s supervisor stated that he has known the individual at the work site for about 10 years. He
does not have a social relationship with her, but he was aware of the fact that she had married an
undocumented alien. He characterized her as follows: “without a doubt she’s the finest [employee] I ever
worked with.” Tr. at 137. He believed her to be honest, reliable and trustworthy. Tr. at 136-140.

The individual’s co-workers both testified that she is a reliable, stable and honest person, both on and off
the job. Co-worker #1 has known the individual for approximately 11 years, primarily in the work
environment, with some off-the-job contact. She testified that shortly after the arrest, the individual told
her that the spouse was illegally in this country. This co-worker stated that she and the individual had
discussed the fact that the individual would tell the DOE about it. She stated that the individual had never
tried to conceal the spouse’s existence. She also stated that the individual told her she was surprised when
she learned that the spouse was an illegal alien. She indicated that she has seen the individual and the
spouse together and noticed that they had a genuinely affectionate relationship. This co-worker testified
that she had never known the individual to be involved in any illegal activities or with other illegal aliens.
Tr. at 87-95.

Co-worker # 2 has known the individual for about 12 years, also primarily on-the-job, although they have
socialized together. She believes that the individual is honest and reliable. She stated that very shortly after
the arrest, the individual had revealed to her that she was involved with an illegal alien. The co-worker
stated that the individual was surprised to learn of his illegal status and that the individual said she was
planning to tell her supervisor about this situation. She confirmed that the individual has a stable lifestyle



Case No. VSO-0409, 28 DOE ¶ 82,793 (H.O. Lipton March 12, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0409.htm[11/29/2012 1:36:04 PM]

outside of work and a close relationship with the spouse’s daughter. She testified that to her knowledge,
the individual had no significant contacts with other illegal aliens. Tr. at 160-169.

III. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we apply a different standard, which is designed to protect national security interests. A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization." 10
C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the interests
of the national security test" for the granting of security clearances indicates "that security determinations
should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990)(strong presumption against the issuance of a security clearance). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

Once a security concern has been found to exist, the individual has the burden of going forward with
evidence to rebut, refute, explain, extenuate or mitigate the allegations. Personnel Security Hearing (VSO-
0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995)(VSA-0005). See also, 10 C.F.R. §
710.7(c).

As discussed below, the individual has met her burden to mitigate the concerns regarding her reliability
and trustworthiness. She has provided evidence that she and the spouse have contacted the INS, and that
the spouse is now legally in the U.S. The individual has also demonstrated that she is reliable and
trustworthy, both on and off the job. Moreover, the evidence in this case leads me to conclude that there
has not been, nor is there likely to be, a possibility of coercion in this case. Finally, the individual has
persuaded me that this type of incident is not likely to recur.

A. The Spouse Is Now Legally in the U.S.

As an initial matter, it is clear to me that the individual has resolved the concerns regarding the
undocumented status of the spouse. The January 31, 2001 letter to the spouse from the INS, and the
issuance of the employment authorization card are especially strong evidence in this regard. The
documentary evidence and the testimony of the immigration lawyer convinced me that the spouse is now
legally in the U.S.

Based on the testimony of the co-workers and the daughter, as well as on the documentary evidence that
the individual and the spouse have leased an apartment together and hold a joint bank account, I am also
persuaded that their marriage is genuine, and that it was not entered into for the purpose of obtaining
documented status for the spouse.

B. The Individual is Trustworthy and Reliable

The individual has demonstrated overall reliability and trustworthiness. She is a fine role model for her
stepdaughter, who clearly loves and counts on her. Her co-workers and supervisor think she is honest and
reliable.

The spouse impressed me as an honorable, reliable, hard-working person who did not want to create
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difficulties for the individual, and only wanted “to do all of it right.” Tr. at 158. I therefore believe that the
spouse has put his troubled past behind him. I see no cause for concern regarding the reliability or
trustworthiness of the spouse, or of the individual’s exercise of judgment in deciding to marry him.

The individual showed trustworthiness and reliability in the manner in which she pursued the Petition for
Adjustment in Status for the spouse. She hired an immigration lawyer and conscientiously followed her
instructions. She filled out extensive documentation in a timely manner, paid considerable fees(6), and
made sure that she and the spouse diligently followed up on all INS requirements, such as fingerprinting
and photographing.

Although the spouse’s illegal status initially presented some problems for them, the individual and the
spouse were both willing to work them out through our legal system. I therefore also find that the
individual has mitigated the Criterion L security concerns regarding her willingness to comply with rules
and regulations. (7)

C. There is no Risk of Coercion

Since the spouse is now fully documented and legally in this country, there is no current risk of coercion
in this case. I am also persuaded that the individual never put herself at risk of coercion in the past
regarding this matter. The testimony indicated that upon learning of the spouse’s illegal status, the
individual readily acknowledged it to her co-workers, her supervisor and the DOE. She revealed to the
DOE the spouse’s arrest within a matter of days of the occurrence, and wrote the DOE a follow-up letter.
She also later gave notice to the DOE that the spouse had returned to the U.S., and that his status was
undocumented.

I recognize that the individual waited about a month or two to provide this updated information, and that it
should have been furnished more promptly. Nevertheless, I am convinced that it was given in a reasonably
timely manner, and that there was no attempt to conceal from the DOE this important change in her status.
Overall, I do not believe that the minimal reliability concern arising from the slight delay in providing this
updated information outweighs the other mitigating factors discussed above, or overcomes my conclusion
that she is a trustworthy person.

D. There is Little Likelihood of Recurrence

I am persuaded that a recurrence of this type of event in the individual’s life is highly unlikely. First, the
individual is now well aware of the problems that were created by this incident, and has testified
persuasively that she does not ever intend to give shelter to an undocumented person in the future. Tr. at
79-80.

Secondly, it is clear that this incident occurred because the individual fell in love with the spouse, and not
because she initially had any intention of sheltering an illegal alien. The testimony of the co-workers
supported the individual’s assertion that she learned of the spouse’s illegal status only after she had fallen
in love with him and began living with him. Tr. at 96, 164. I see little chance that this set of circumstances
will arise again for this individual. I further see no other evidence of poor judgment or untrustworthiness
on the part of this individual that would lead me to believe that this is a pattern in her life. Quite the
contrary, as discussed above, this individual has provided strong evidence of reliability, stability and
trustworthiness in her personal and professional life.

IV. CONCLUSION

Based on the foregoing, I find that the individual has mitigated the Criterion L security concerns associated
with her relationship with an illegal alien. The individual has persuaded me that the spouse is now a
documented alien legally residing in the U.S. She has also convinced me that she is a reliable and
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trustworthy person who has a stable life-style, and is willing to comply with rules and regulations.
Further, I am persuaded that there is little risk of coercion and that there will not be a repeat of the one
incident of unreliability that has been brought to light in this case. I am therefore recommending that her
access authorization be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: March 12, 2001

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Criterion L includes information that the individual has “engaged in any unusual conduct or is subject
to any circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security.”

(3)I will use the term “spouse” throughout this Opinion, even though the individual was not married to
him for the entire period relevant to his proceeding.

(4)The DOE counsel also raised the possibility that sheltering an illegal alien might constitute a criminal
violation under 8 U.S.C. § 1324. He suggested that a violation of this law might also call into question the
individual’s reliability. Tr. at 130. The immigration attorney testified that in her opinion, this law is not
enforced against individuals who reside with an undocumented alien spouse or fiancé. Tr. at 127-128.
Even if there was a technical violation of this Section, I do not believe that it raises any additional security
concern in this case. I will therefore not give separate consideration to this issue.

(5)She gave another full, updated account of her relationship with the spouse during a Personnel Security
Interview (PSI) that took place about one month after she made this report.

(6)The INS fees for the Application for Adjustment in Status totaled approximately $1,300. Submission of
February 2, 2001, Exh. 4.

(7)I also believe that the fact that the individual readily acknowledged the presence of the spouse to the
DOE is a further indication of her willingness to comply with rules.
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January 23, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 11, 2000

Case Number: VSO-0410

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an
access authorization (also called a security clearance). The local DOE security office determined that
information in its possession created substantial doubt about the individual's eligibility for an access
authorization under the Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." As explained below, I recommend granting the individual’s access authorization.

Background

The individual is employed by a contractor at a DOE facility where she has worked for a decade. Her
employer requested that she be granted an access authorization, and the local DOE security office ordered
a background investigation of the individual. The local DOE security office issued a Notification Letter to
the individual on August 17, 2000. The Notification Letter alleges under 10 CFR § 710.8(l) that the
individual “has engaged in unusual conduct or is subject to circumstances which tend to show that she is
not honest, reliable, or trustworthy, or which furnishes reason to believe that she may be subject to
pressure, coercion, exploitation, or duress which may cause her to act contrary to the best interest of the
national security.”

The bases for the concerns in the Notification letter are the individual’s dismissal from a job in 1989 for
falsifying her time cards, and her arrest for shoplifting in 1992. The individual voluntarily disclosed the
essential facts about her involvement in both incidents during a Personnel Security Interview (PSI) held in
November 1999. In addition, the Notification Letter refers to a DOE consultant psychiatrist who examined
the individual and reported his opinion that while she did not have a diagnosable mental condition, she
showed bad judgment in falsifying her time records and in shoplifting items, and, as of the time of his
evaluation of the individual in December 1999, by continuing to withhold information from her husband
and family members about the shoplifting incident.

file:///ps401-500.htm#vso0410
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Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as Hearing
Officer in this case.

At the hearing that I convened, the DOE Counsel called two witnesses: a DOE personnel security
specialist, and the DOE consultant psychiatrist. The individual, who was not represented, testified on her
own behalf, and called three other witnesses: her husband, and two coworkers at the DOE facility who
were also familiar with her personal life. The DOE submitted 15 written exhibits.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 CFR § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity
of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CFR § 710.21(b)(6). Once DOE has presented derogatory
information affecting an individual’s eligibility for access authorization, the individual must come forward
with evidence to convince the DOE that restoring his or her access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 CFR §
710.7(a). See, e.g., Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995),
and cases cited therein. For the reasons discussed below, I recommend that this individual be granted a
DOE access authorization.

Findings of Fact

The individual admits the allegations in the Notification Letter. During the hearing, the individual
presented evidence to mitigate the security concerns in the Notification Letter, and this opinion will focus
primarily on whether the individual met her burden of showing that granting her access authorization is
warranted under 10 CFR Part 710. I will begin with a description of the events that gave rise to the
security concerns.

The record indicates the time card incident occurred in July 1989 when the individual and her team leader
were both fired after their employer determined that there were discrepancies between the hours claimed
on the individual’s time cards for the period April through June 1989 and the hours recorded by a badge
reader that recorded access to the building. November 1999 PSI Transcript at 17 (hereinafter cited as
“1999 PSI Tr.”). According to the employer, the individual received $242 in extra pay as a result of
claiming approximately 15 hours of extra work on her time cards. Id. According to the individual, she had
to work overtime through lunch and on weekends to complete her assigned task, which was processing the
payroll, and at the time she felt she was not being fairly compensated. Id. at 18. The individual’s team

file:///cases/security/vso0013.htm
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leader, who also had to work overtime, apparently encouraged her to claim the extra hours, and signed her
time cards. Id.; Hearing Transcript at 38 (hereinafter cited as “Tr.”). The individual does not recall whether
she or her team leader originated the idea, but in the 1999 PSI and at the hearing I convened, she readily
admitted that her actions were wrong. 1999 PSI Tr. at 20; Tr. at 38-39. The individual stated that she
recognizes that she handled the situation incorrectly, and should have asked for extra compensation for
extra work. 1999 PSI Tr. at 21; Tr. at 39. She also maintained that she would never do it again. Id.

The shoplifting incident happened in December 1992. The individual was buying groceries in a
supermarket with her young children. The children were in the cart, and may have been playing with some
of the food items, putting them in and out of the individual’s purse. 1999 PSI Tr. at 28. It is not clear from
reading the 1999 PSI transcript exactly what happened, but the individual failed to pay for three small
items worth only a few dollars and she was apprehended with them in her purse. Id. at 29-30. She was
taken to the local police station where she admitted her guilt, paid a small fine, and was released. Id. at 34.
The individual was unable to explain to the DOE security interviewer why she took the items. Id. at 30.
She admits it was a “bad judgment call,” and claims this was the only time she has ever taken anything
without paying for it because “I’m not that kind of person.” She told the DOE security interviewer she will
never take anything again. Id. at 34.

The individual did not tell her husband about the shoplifting incident when it occurred because she was
“too embarrassed to say anything.” Id. at 36. When she first she received the Notification Letter, the
individual neither realized, nor understood the reason why, concealing the shoplifting incident from her
husband raised a security concern. Memorandum of Conference Call held on October 26, 2000. The
individual did not grasp this essential concept until the DOE Counsel and I explained it to her during our
several prehearing conference calls.(1) Once she understood the nature of the security concern, the
individual promptly told her husband about the shoplifting incident. See Memorandum of Telephone Call
from the individual on October 30, 2000; Tr. at 25-26 (testimony of individual’s husband). During the
hearing, the individual complained that the DOE personnel security specialist and the DOE consultant
psychiatrist had never explained that not telling her husband was a concern to DOE. Tr. at 41. According
to the individual, “Had I known, I would have told him.” Id.

Evidence Presented by the Local DOE Security Office

The DOE personnel security specialist testified about the security concerns raised by the time card and
shoplifting incidents, and the individual’s failure to tell her husband about the shoplifting arrest. Tr. at 5-7.
She also recounted the DOE psychiatrist’s non-medical conclusion that the individual “had a significant
defect in her judgment and reliability.” Id. at 7. When I asked the security specialist to consider the
adjudicative guidelines codified in 32 CFR Part 147, which serve as a general reference for assessing an
individual’s eligibility for access authorization, she agreed that by divulging information about the
shoplifting arrest to her husband, the individual had taken positive steps that mitigated that concern.(2) Tr.
at 10.

I next asked the security specialist whether she thought the individual had mitigated the concerns raised by
the timecard and shoplifting incidents, referring to the adjudicative guideline for considering “criminal
conduct,” and the conditions that could mitigate the concern, which include: “(1) The criminal behavior
was not recent; (2) The crime was an isolated incident; . . . (6) There is clear evidence of successful
rehabilitation.(3) The security specialist stated that the two incidents, which happened eight and 11 years
ago, were not considered recent. Id. at 11. She did not respond directly when asked whether she thought
the two incidents were “isolated,” noting instead that while the individual was formally charged only in the
second incident, “they are in essence the same because there were dishonest activities in my eyes.” Id. at
13.

I asked the security specialist if she thought there was clear evidence of successful rehabilitation. The
witness began by stating “I believe a person can change. I really believe that.” Id. Nevertheless, she
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testified that

I believe [the individual] can be susceptible to blackmail or coercion if she’s under financial
duress. Now, on those two issues, she was under financial difficulties, as she stated on the
record. And if she was placed in a position–if she worked with classified information, she can
probably be susceptible to blackmail or coercion.

Id. At this point, the DOE Counsel and I interrupted the witness and we alluded to the 1999 PSI, which
among other things, considered the individual’s financial situation, and the August 17, 2000 Notification
Letter, which did not raise any concerns about the individual’s finances. Id. at 14.

DOE COUNSEL: In other words, you raised the issue of financial pressure in the context of
something that had occurred and been resolved in the past. . . . as far as you know, there isn’t
an ongoing problem in terms of her financial situation?

SECURITY SPECIALIST: That’s correct.

DOE COUNSEL: . . . . And as far as the [Notification Letter], there haven’t been any
incidents, or the Office is not aware of any incidents, or arrests or falsification of time cards
since the ?92–that’s the most recent one the Office knows about. Is that correct?

SECURITY SPECIALIST: That’s correct.

Id. Finally, the security specialist indicated, in response to questions from the DOE Counsel, that the
individual had voluntarily disclosed the facts and admitted her wrongdoing in regard to the time cards and
shoplifting. Id. at 15-16.

The DOE psychiatrist testified that when he evaluated the individual in December 1999, his principal
concern was her then-ongoing concealment of the shoplifting incident from her husband. Id. at 22.
According to the DOE psychiatrist, “this was still a very sensitive issue for her. There was still a lot of
uneasiness and apprehension about dealing with this issue.” Id. I queried the DOE psychiatrist about
mitigation:

HEARING OFFICER: Now if I were to tell you that since she talked to you, she has told her
husband about this, what you think about that?

DOE PSYCHIATRIST: I think that’s a step in the right direction, definitely. It would lessen
the pressure on her.

Id. at 23.

Mitigating Evidence Presented by the Individual

At the hearing, the individual presented evidence to show that the security concerns were mitigated by two
principal factors: (1) the passage of eight years since the shoplifting incident without the individual ever
getting in any kind of trouble, and (2) her disclosure of the shoplifting incident to her husband which
ended her vulnerability to blackmail and coercion.

1. The Individual

The individual’s testimony at the hearing was very brief. The individual admitted that she had falsified her
time cards. She knows this was wrong, and that she should have handled the situation differently when she
felt she was not being fairly paid for working extra hours. The individual said she had never done anything
like that before, and that she felt embarrassed: “it was a painful time for me. I felt awful.” Id. at 38.
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Finally, she said she would never do anything like that again in the future. Id. at 36-39.

Similarly, the individual admitted that she should not have taken three small grocery items without paying
for them, although she was not able to explain why she did it, or even whether she intended to shoplift
these items. Id. at 40. According to the individual, she did not tell her husband about this because she was
so embarrassed. She was annoyed that neither the DOE security specialist nor the DOE psychiatrist had
told her it was a concern, stating that if they had explained it, she would have told him. Id. at 41, 45.
However, once the DOE Counsel and I did explain to the individual why her continued concealment of the
information from her husband was a security concern, she told him about the shoplifting incident that had
occurred some eight years earlier. The individual described his reaction: “He was annoyed, upset. He said
that I should have trusted him and talked to him about it when it happened a long time ago.” Id.

The individual claimed that the time card and shoplifting incidents were the only two dishonest things she
had done, that she had never done anything dishonest before or since in ten years of working at the DOE
facility, and would not do anything dishonest in the future. Id. at 43.

2. The Individual’s Husband

The individual’s husband testified by telephone from his work site. He recounted learning about the
shoplifting incident when the individual told him a few months before the hearing. The individual’s
husband testified that he could understand her embarrassment, that she did not feel proud of herself, and
that it was hard for her to explain. Id. at 26. He said he was “surprised, a little bit annoyed,” but thought it
was “a trivial matter from I guess ten years ago,” and considered it to be “an aberration in any and all
forms.” Id. at 26-27. He was very supportive of his wife, and felt she was an honest and trustworthy
person, whom he considered to be “of stellar character.” Id. at 27.

The individual’s husband also described his reaction when she was fired from her job in 1989 after
submitting time cards claiming extra hours of work. He said he was surprised and shocked, but that the
company was “disorganized,” “out of control,” had “a real unusual way of dealing with employees and it
tended to be kind of a turnstile.” Id. at 28. He did not “feel it was any reflection on her. I’ve known [the
individual]. She worked long hours, she worked through lunches. So, again, I could understand where she
was upset, but it didn’t upset me. She took it very hard.” Id. The individual’s husband went on to assert
that many people in many jobs “work through their lunches and just tack it on.” Id. at 29. However, he did
admit “with 20-20 hindsight” that his wife should have handled the situation differently.

3. The Individual’s Co-workers

Two people who had worked with the individual at the DOE facility, and who knew her socially, testified
as character witnesses. Both stated that the individual was honest and trustworthy. For example, the first
coworker said “I think she’s very honest and trustworthy, and I would trust her in my home–I have trusted
her in my home. And I would trust her with anything I have.” Id. at 32. This witness dismissed the time
card incident as attributable to the individual’s supervisor authorizing her to work “and then there was
some concern over that, and she was doing what she was told by her supervisor. And I believe both of
them were let go.” Id. at 33. The first coworker was also not very troubled by the shoplifting incident,
attributing it to confusion while the individual was shopping with her small children: “I could see how
something like that could happen, that she could end up with something that she didn’t know was there.”
Id. at 34.

The second coworker no longer works in the same office as the individual, but still drives with her to and
from the DOE facility each day. According to the second coworker, “In the confines of the car, you get to
know people.” Id. at 49. She thought the individual was honest and trustworthy, and that she “could tell
[the individual] anything. All I have to do is say–blab it type of thing, you know–and it goes no further.”
Id. This witness had no trouble reconciling the individual’s two mistakes in the past with her present
perception of the individual as honest, trustworthy and having good judgment. Significantly, the second
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coworker attributed “a lot of it” to the individual’s “background and stuff” as an immigrant who did not
fully understand “all of the American language and slang, and things like that, which I’ve been teaching
her.” Id. This witness thought the individual did not understand “when people are happy with you, or sad
with you, or whatever. She was a frightened person, you know? When you’re out in public and stuff, when
you’re not sure of what’s going on around you, just as we would be in another country.” Id. at 50.

Analysis

For the reasons explained below, I find that the individual has presented information sufficient to resolve
the concerns in the Notification Letter. Thus, I recommend granting access authorization to this individual.

As the DOE security specialist pointed out, the time card and shoplifting incidents clearly involved
dishonest behavior, and I find that they raise valid security concerns. In my judgment, however, there are
mitigating circumstances that cast a different light on the individual’s actions and resolve the security
concerns. Both incidents took place many years ago, the individual voluntarily disclosed them to the DOE,
and she readily admitted that she had exercised poor judgment. A significant factor that influenced my
analysis is that the individual was foreign born and grew up in a culture that was very different from the
United States. One witness observed that the individual was not totally conversant with American customs
or the nuances of the English language, and I noticed this from the onset in my dealings with the
individual. In my view, this also helps to explain why the individual did two foolish things that seem so
utterly out of character with my present impression of her as an honest person.

The individual’s naivete and timidity were cultural factors that could have made her more easily
influenced than she should have been in going along with her team leader and submitting inflated time
cards. Moreover, this incident was not as sinister as would appear at first blush. It only involved 15 extra
hours over a period of several months. Although I cannot condone her conduct, I find there are mitigating
factors. Most importantly, it happened 11 years ago. Since that time (including ten years at the DOE
facility), the individual has never been involved in any kind of trouble at work. The individual admits she
handled the situation poorly, and concedes that she should have asked for extra pay if she had to work
extra hours to complete her assignment, instead of resorting to self-help. The individual suffered
humiliation as a result of losing her job, and she showed remorse. I believe the passage of time shows the
individual learned from this mistake, and that she will not repeat it.

A salient feature of the shoplifting incident is that it involved items worth approximately $5.00. It appears
to have been an inexplicably foolish, impulsive action on the spur of the moment that was not
premeditated and may even have been unintended. Someone who was seriously bent on stealing would
surely have taken more valuable items. It was an isolated event, and it has never been repeated. As the
individual maintained in her written response to the Notification Letter, “It has been eight years and I have
led a straight and narrow path.” DOE Exhibit 5. From this incident as well, the individual suffered
embarrassment, and as noted by the DOE psychiatrist, experienced continued angst until she finally
revealed it to her husband eight years after the fact.

While any shoplifting is troubling from a security standpoint, the shoplifting incident in this case was
relatively insignificant in comparison to the fact situations considered in prior OHA decisions. For
example, in Personnel Security Hearing, Case No. VSO-0183, 27 DOE ¶ 82,761 (1998), an OHA Hearing
Officer recommended against granting a clearance to an individual who had been involved in three
separate shoplifting incidents over an eight-year period, and had a record of dishonest behavior that
spanned a 20-year period. In Personnel Security Hearing, Case No. VSO-0133, 26 DOE ¶ 82,782 (1997),
the individual failed to disclose a shoplifting arrest during a psychiatric evaluation, and had a lengthy
record of mental problems, unsatisfied financial obligations, domestic problems, and anger management
problems. In a third case, Personnel Security Hearing, Case No. VSO-0320, 27 DOE ¶ 82,836 (2000), the
individual was charged with petit larceny after fleeing from a Wal-Mart store where he was apprehended
trying to steal a VCR; that individual never admitted any wrongdoing despite strong evidence of guilt. By
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contrast, the individual in this case was involved in one isolated shoplifting incident, she readily admitted
her guilt to the DOE, and she has led a blameless life for the past eight years.

Although the concern about the individual’s susceptibility to coercion or blackmail has now been
resolved, I think that cross-cultural considerations are also relevant to this concern. Initially, the individual
was so concerned with saving face that she chose not to tell her husband about the shoplifting incident. I
am convinced that she did not realize how hiding something from her spouse could make her susceptible
to blackmail until the DOE Counsel and I explained it to her. This conclusion was confirmed by my
observation of the individual at the hearing, when she displayed a genuine sense of betrayal at the failure
of the DOE security specialist and the DOE psychiatrist to educate her about the concern. The important
thing is that she quickly told her husband about the shoplifting incident once we explained the concern to
her. The individual learned an important lesson about security from this experience, albeit the hard way.

I am persuaded that the individual has shown sufficient evidence of reformation or rehabilitation in the
many years since the time card and shoplifting incidents. I find it significant that while the individual’s
witnesses tended to offer excuses for her two incidents of errant behavior, the individual owned up to her
mistakes. She knows her actions were wrong, she admits she used bad judgment, she makes no excuses,
and she feels remorse. The individual was a credible witness, and she displayed genuine contrition for her
misdeeds. On the basis of her testimony, in particular from her candor and straightforward manner, I
believe the individual was telling the truth when she said she would not do anything dishonest in the
future. It is a difficult call, but after weighing and balancing all the evidence in the record, I find that eight
years on the “straight and narrow” is the best evidence that this individual has reformed. See , Case No.
VSO-0319, 27 DOE ¶ 82, 851 (2000) (nine yearsPersonnel Security Hearing of blameless conduct is long
enough to mitigate concerns about an individual’s prior dishonest behavior). I am convinced that this
individual is now a trustworthy person.

Gauging the individual’s conduct under the factors set forth in 10 CFR § 710.7(c), I find her two acts of
dishonesty were isolated events that took place over eight and 11 years ago, respectively. In addition they
involved relatively minor amounts of money, and were not part of a pattern of behavior that has continued
after the shoplifting incident, a very petty offense that took place over eight years ago. Although I find that
her participation in both events was knowledgeable and voluntary, and the conduct took place when she
was a mature adult, there are extenuating circumstances that tend to diminish their seriousness. The
concern that once existed about the individual’s susceptibility to blackmail was resolved before the hearing
when she told her husband and friends about the shoplifting incident. It is reassuring that the individual
learned from her mistakes and never got in any trouble again after 1992. I am convinced the steps this
individual has taken have resulted in her reformation and rehabilitation, and I can say with a high degree
of confidence that the conduct is unlikely to recur in the future.

Conclusion

Based on the entire record in this proceeding, I find that the individual has resolved the security concerns
raised under 10 CFR § 710.8(l). I find that she has resolved the concern that she might be susceptible to
blackmail for hiding the shoplifting incident from her husband and friends. I conclude that the individual
has mitigated the concern raised by her involvement in the time card incident and the shoplifting incident.
The individual has also convinced me that she is reformed and rehabilitated.

For the reasons explained in this Opinion, I find that the individual has shown that granting her access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I recommend that the individual's access authorization be granted.

The regulations set forth at 10 CFR § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
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elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 CFR § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals

Date: January 23, 2001

(1) Since she was not represented, the DOE Counsel and I also provided the individual with relevant
portions of the adjudicative guidelines, and excerpts from two of my prior personnel security hearing
opinions, so she would have a written reference for understanding the concerns, and for addressing them at
the hearing. See November 6, 2000 Letter from Hearing Officer and enclosures.

(2) I specifically referred to 32 CFR § 147.7, Guideline E–Personal Conduct, and the conditions that could
mitigate security concerns about concealment of information that may increase an individual’s
vulnerability to coercion. The adjudicative guidelines used in this case were issued by the Department of
Defense and as yet, they have not been officially adopted by the DOE. However, they are virtually
identical to the DOE guidelines, which are not binding, but used (as in this hearing) for general reference
purposes.

(3)” 32 CFR § 147.12, Guideline J–Criminal conduct.
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This Opinion considers the eligibility of XXXXXXXXXXXX (hereinafter referred to as "the individual")
to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." As
explained below, it is my opinion that the individual's request for access authorization should be granted.

I. BACKGROUND

The individual is an employee of a Department of Energy (DOE) contractor and had possessed a DOE
access authorization since 1981. For the last several years, the individual had also participated in his
employer’s Personnel Assurance Program (PAP). However, in April 2000, the individual was removed
from the PAP based on findings by PAP officials that he suffered from an “alcohol use disorder.” DOE
Exhibit 2-5 At that time, the individual was referred to a psychologist (hereafter the “DOE psychologist”)
for a psychiatric evaluation. In August 2000, the individual’s DOE access authorization was suspended.
DOE Exhibit 2-9. In October 2000, the Director of Personnel Security for the DOE’s local Operations
Office issued a Notification Letter to the individual. DOE Exhibit 2- 12. The Notification Letter indicates
that the individual’s conduct has raised a security concern under Sections 710.8(h) and (j) of the
regulations governing eligibility for access to classified material. Specifically, the Operations Office finds
that the individual has been diagnosed by a board- certified psychiatrist (the DOE psychiatrist) as suffering
from an Alcohol Use Disorder which has been a concern since 1997 and that the DOE psychiatrist found
that the individual meets the Diagnostic and Statistical Manual of Mental Disorder Fourth Edition (DSM-
IV) criteria for Alcohol Dependence, without physiological dependence. In his Report to the DOE, the
DOE psychiatrist also concluded that the individual has not demonstrated adequate evidence of
rehabilitation or reformation “as he denies that he has a problem with alcohol consumption.” Id.

In addition to the psychiatrist’s findings, the Operations Office relies on statements made by the individual
at a February 2000 Personnel Security Interview (the PSI) concerning problems arising from his past use
of alcohol, and his decision to continue drinking despite the advice he received from the occupational
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medicine staff at the facility where he works. Id.

The individual requested a hearing to respond to the concerns raised in the Notification Letter. In the pre-
hearing submissions made by the individual’s counsel, the individual contested the correctness of the
diagnosis and other findings of the DOE psychiatrist. In a letter prepared and signed by his counsel, the
individual also contended that several statements that he made in his PSI were erroneously construed as
admissions of his having a problem with his past use of alcohol. Specifically, he denied admitting: (i) that
he has a drinking problem and that he should abstain from drinking alcohol; (ii) that the Alcohol Use
Disorder is a correct diagnosis for him; (iii) that he was “required” by his employer to attend EAP and to
completely abstain from alcohol prior to the removal from the PAP in early February 2000; (iv) that
alcohol has ever interfered with his job performance; and (v) that his use of alcohol was a contributing
factor to his divorce in 1987.(1) Individual’s October 2000 Response to the Notification Letter. In his
additional evidentiary filings, the individual also provided evidence aimed at supporting his position that
he has completely refrained from using alcohol since mid-February 2000 and has thereby demonstrated
rehabilitation from any pattern of drinking that could be of concern to the DOE. Accordingly, the hearing
convened on this matter focused chiefly on the correctness of the DOE psychiatrist’s diagnosis of the
individual and the other facts cited in the Notification Letter as raising a concern with regard to the
individual’s use of alcohol, and on the individual’s efforts to mitigate those concerns. For this purpose, I
received the testimony of expert medical witnesses who had evaluated the individual and witnesses who
are knowledgeable concerning the individual’s assertion that he has stopped consuming alcohol. The
individual and eleven other witnesses, two presented by the DOE and nine by the individual, testified at
the hearing.

II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer. As discussed below, Part 710
clearly places upon the individual the responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing Officer to base all findings relevant to this
eligibility upon a convincing level of evidence. 10 C.F.R. §§ 710.21(b)(6) and 710.27(b), (c) and (d).

A. The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt. The standard in this proceeding places the burden of proof on the individual. It is
designed to protect national security interests. The hearing is "for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The
individual must come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.27(d). Personnel Security Review (Case No. VSA-0087), 26 DOE ¶
83,001 (1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (VSA- 0061), 25 DOE ¶ 83,015 (1996). The individual therefore is afforded a
full opportunity to present evidence supporting his eligibility for an access authorization. The regulations
at Part 710 are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by
regulation and through our own case law, an individual is afforded the utmost latitude in the presentation
of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
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Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. In addition to
his own testimony, we generally expect the individual in these cases to bring forward witness testimony
and/or other evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring
access authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No.
VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶
82,769 (1995) (individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).

B. Basis for the Hearing Officer's Opinion

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The regulations state that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made after consideration
of all the relevant information, favorable or unfavorable, as to whether the granting of access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. § 710.7(a). I must examine the evidence in light of these requirements, and assess the
credibility and demeanor of the witnesses who gave testimony at the hearing.

III. ANALYSIS

A. The Individual has Not Refuted the DOE’s Finding that He is Alcohol Dependent

At the hearing, the DOE Security Specialist testified that the individual had possessed a DOE access
authorization since March 1981. She stated that the DOE had been aware of the individual’s 1977 arrest
for public intoxication, his 1985 DUI, and his two day suspension in 1984 for arriving at work with
alcohol on his breath. He had been the subject of routine reinvestigations in 1990 and 1996, and the
information provided to the DOE by the individual and other sources did not raise a significant concern
regarding his current use of alcohol. TR at 13-14. She testified that in early 2000, the DOE received
information from the individual’s occupational medicine staff, which had been monitoring the individual
and had diagnosed him with an alcohol use disorder on the basis of elevated readings on tests for liver
enzymes (Gamma-glutamyltranspeptidase or “GGT”) and enlarged red blood cells (Mean Corpuscular
Volume or “MCV”). At the February 2000 PSI, the individual was questioned about his drinking. She
indicated that he admitted that the high GGT and MCV test results had impacted his work. Specifically,
because he had been removed from the PAP program because of the test results, and was now required to
attend the Employee Assistance Program (EAP). She further stated that the DOE had been concerned
when he reported having an alcoholic drink on the Sunday prior to the PSI, in spite of his awareness of the
problems caused by his alcohol consumption.

. . . the concern was that it was made clear to him that he should abstain a hundred percent
from any alcohol use . . . because of the problems that had occurred, and he had agreed to
abstain. Then when I asked him in the interview why it is that he had a beer with a relative, he
indicated that he had it because it had been offered to him. So the concern in that regard was
that despite noting that he should completely abstain from alcohol use because of the
problems that it had already caused, he went ahead and drank anyway.

TR at p. 17.

On the basis of the PSI, the DOE determined that the individual should be evaluated by the DOE
psychiatrist concerning his use of alcohol. This evaluation occurred in June 2000. In his Report, the DOE
psychiatrist concluded that based on the individual’s admitted past behavior in connection with alcohol, the
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individual “meets the DSM-IV criteria for Alcohol Dependence, without physiological dependence.” DOE
Exhibit 3-7 at p. 6. The DOE psychiatrist cited the following evidence of the individual’s alcohol use as
supporting his conclusion:

[The individual’s] history - most of which is by his own report - includes a significant amount
of alcohol usage. He has experienced alcohol-related problems chronically. Arrests for public
intoxication 93/76) and DUI (11/85) as well as a two -day job suspension (1987/88) due to
alcohol consumption immediately prior to beginning a work shift indicate a long-term pattern
of alcohol-related difficulty. Alcohol Use Disorder has been a concern for this subject since
1997. Previous recommendations to utilize EAP services for assistance have gone unheeded.
Physiological evidence points to significant abnormalities likely due to alcohol usage as other
etiologies were ruled out. Evidence strongly identifies [the individual] with an alcohol use
disorder.

Id. (2) In his Report, the DOE psychiatrist also supports his diagnosis with the results of two personality
tests, the “Brief Neuropsychological Cognitive Examination” (BNCE) and the “Minnesota Multiphasic
Personality Inventory - 2" (MMPI-2), that he administered to the individual during his examination. He
concludes that

Characteristics of [the individual’s] personality are consistent with one who experiences an
alcohol use disorder. Neuropsychological screening indicates a mild cognitive impairment
consistent with chronic alcohol usage.

Id. at p. 5.

At the hearing, counsel for the individual challenged the DOE psychiatrist’s conclusion that there existed
sufficient instances of current alcohol related-problems and of evidence of tolerance or symptoms of
withdrawal to support a DSM-IV diagnosis of Alcohol Dependence for the individual. The DOE
psychiatrist responded that the DSM-IV specifically stated that where a person continued to use alcohol
despite adverse physical consequences, a diagnosis of alcohol dependence is supported. He cited the
individual’s elevated liver function as measured by tests administered by physicians in the PAP as an
adverse physical consequence. TR at p. 73. He further testified that even if the only documented instance
of a work related alcohol incident occurred sixteen years ago, other physical evidence supported the
conclusion that the individual had a continuing alcohol problem.

[I]f there are elevated [liver function] values, if there is a pattern of problems, that likely there
is still some alcohol involvement that may not actually be documented. The only thing we can
do is document that indirectly. And I’m documenting that indirectly because of the
neurocognitive impairment that was present [in the individual’s BNCE], as well as the
continued elevation of the liver values. Now if you can prove to me that the liver values were
totally and completely separate from an alcohol use problem, then that would be significant to
me.

TR at p. 78. Under direct and cross examination at the hearing, the DOE psychiatrist reiterated the findings
and conclusions contained in his Report, and further discussed the bases for his diagnosis of “Alcohol
Dependence, without physiological dependence.” Based on my review of the DOE psychiatrist’s report
and on the additional explanations concerning his diagnosis that he presented at the hearing, I conclude
that the DOE psychiatrist’s diagnosis appears to be reasonable and persuasive, and is based on an accurate
and complete knowledge of the individual’s history, medical conditions, and personality characteristics. It
is clear from his testimony at the hearing that the DOE psychiatrist is an experienced professional in the
field of addictions and substance dependence and that he firmly believes that the individual has
demonstrated the requisite behaviors and medical conditions to support the diagnosis of alcohol
dependency.

At the hearing, the individual attempted to show that that the medical and other evidence did not support
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DOE Psychiatrist’s diagnosis of “Alcohol Dependence, without physiological dependence.” He presented
the testimony of four medical or psychology experts: (1) the EAP counselor who examined and counseled
the individual in 2000 (the EAP Counselor); (2) an addiction counselor who examined the individual in
November 2000 (the Addiction Counselor); (3) a medical doctor who examined the individual in
December 2000 (the Consulting Physician); and (4) a physician who is the medical director for the
individual’s employer and who had monitored the individual’s GGT and MCV test results (the Medical
Director). These medical professionals offered different and sometimes conflicting opinions concerning
the proper diagnosis arising from the individual’s use of alcohol, and concerning the proper interpretation
of his GGT and MCV tests. However, as discussed below, I find that their testimony does not successfully
refute the qualified diagnosis of alcohol dependence made by the DOE psychiatrist.

The EAP counselor testified that he is a licensed professional counselor who provides assessment and
referral services for the individual’s employer. TR at 120. He stated that he examined the individual and
met with him on several occasions from February through August of 2000. He testified that he conducted a
clinical interview with the individual and administered a couple of tests from the substance abuse subtle
screening inventory (SASSI) to further assess his condition. He testified that this interview and inventory
suggested that the individual was not chemically dependent on alcohol from a physiological perspective.
TR at p. 99. He stated, however, that he would characterize the individual’s use of alcohol under DSM-IV
as alcohol abuse based on his DWI and the public intoxication, and the fact that he ended up getting in
trouble [with the PAP] over his alcohol use. TR at p. 103. He stated that he believed that some form of
out-patient treatment was appropriate for the individual. TR at p. 120. Following his customary procedure
(TR at p. 120), he referred the individual to the Addiction Counselor for further evaluation and assessment.

The Addiction Counselor testified that she interviewed the individual in November 2000 and reviewed the
three documented instances of alcohol problems that occurred in 1976, 1984 and 1985. She then
administered a SASSI that she testified is very effective in identifying persons with substance abuse
disorders. TR at p. 132. Based on the interview, information and test results, she concluded that the
individual did not suffer from alcohol abuse or dependence, and that he was in need of no further chemical
dependency or treatment services at that time. TR at p. 130. However, she further testified that when she
made her evaluation, she had not considered the individual’s current employment problems and medical
tests as evidence of an ongoing problem with alcohol. TR at pp. 134-138. She also stated that the
individual’s score on the SASSI indicated a high “defensiveness” score. She stated that this elevated score
“increases the probability of a SASSI missing substance dependence [and] may also relate to situational
factors.” TR at 132. She administered the test a second time and found a much lower defensiveness score,
which she “assumed was emotional pain, could be some depression as to the job situation.” Id.

Neither the testimony of the EAP Counselor or the Addiction Counselor successfully rebutted the
diagnosis of the DOE Psychiatrist that the individual suffered from “Alcohol Dependence, without
physiological dependence.” The EAP Counselor suggested that Alcohol Abuse might be a more
appropriate diagnosis than alcohol dependence because the individual’s problems with alcohol appeared
episodic in nature and do not appear to include any physical dependence on alcohol. However, he did not
challenge the DOE Psychiatrist’s reliance on the individual’s continued use of alcohol despite his
awareness of adverse physical consequences (i.e., elevated liver function) as supporting a diagnosis of
alcohol dependence rather than abuse. The record indicates that the Addiction Counselor did not consider
the individual’s current employment and medical problems relating to alcohol in her evaluation, and she
acknowledges that the individual’s defensiveness in his responses to the SASSI that she administered may
have lowered its effectiveness in identifying a substance disorder. Accordingly, I find that the DOE
Psychiatrist’s diagnosis appears to be based on the most comprehensive and accurate evaluation of the
individual’s condition.

The individual also presented witnesses for the purpose of challenging the reliance placed by the DOE and
the DOE psychiatrist on the elevated readings of his GGT and MCV tests as evidence that he routinely
consumed large quantities of alcohol. However, as discussed below, the testimony of the Medical Director
indicated that these tests are used as a routine and reliable method to screen PAP employees for problems
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with alcohol. While the Consulting Physician suggested other possible causes for some of the individual’s
test results, he did not successfully refute the DOE position that high levels of alcohol consumption were
the most likely reason for these test results.

The Medical Director, a licensed physician, testified that the individual had been monitored for excessive
alcohol use by the Occupational Medicine staff under his direction since January 1997. In October 1998,
he and another staff physician concluded that the individual had Alcohol Use Disorder (AUD), for which
he is considered a safety risk under the PAP. TR at 163-164. The Medical Director described these
monitoring tests as follows:

We use some laboratory values which tend to indicate alcohol use disorder. There are two
principal tests, one liver function test [GGT] and one for the size of the red blood cells, or the
mean corpuscular volume [MCV], which are the two most sensitive indicators. And either one
of them alone can indicate a problem, but when you have both of them together showing an
abnormality in the same individual, the probability of AUD is extremely high. And [the
individual] did have both indicators several times. And we’ve got a time-weighted equation
that makes those values and attempts to regress them against some known data and estimate
alcohol consumption. And you can see there were some spikes in his intake.

TR at p. 165. He testified that the base line used by Occupational Medicine is thirty ounces of alcohol per
month (approximately 60 beers per month), and that test results indicating more than that level of
consumption are “potentially a problem.” TR at p. 177. According to the Medical Director, the AUD
diagnosis was made in 1998 when “he was bordering right on the line (indicating a consumption level of
thirty ounces of alcohol per month) and “there was a little concern, because we saw a trend where it was
going back the wrong way for a short time, but then he started coming down again.” He also stated that
“we’ve noticed a trend in his pattern where he has a tendency to come down and come back up again.”
TR at 177-178.

With respect to the individual’s liver enzyme tests, he indicated that following years of fluctuation, since
1997 the GGT results have come down and stayed down.

The peak in ?95 was 359. . . . Then in ?96 it came down to 75, then in ?97 it jumped up to
207, and by ?98 it was back down to 75 again. . . . [F]rom ?99 it continued to come down, and
the last test we got in April [2000] it was down to 14, which is completely normal.

TR at p. 167. With respect to MCV blood cell tests, he reported that in 1995, the result was about 103,
“and then it dropped back to 100, and in ?97 looks like it popped up to 103 again.” TR at p. 166. After
going down, he reported that the individual’s MCV result “hopped back up to 101 again” in January 2000,
which is what led the Occupational Medicine Staff to recommend the individual’s temporary removal
from the PAP. TR at p. 179-180. His final test was in late April 2000, when his MCV test result was back
down to 99. TR at p. 166. After reviewing this test result, the Medical Director recommended that the
individual be reinstated in the PAP. He states that this continues to be his recommendation. TR at p. 162.

In his testimony, the Medical Director indicated that physical conditions other than high amounts of
alcohol consumption can produce high MCV and GGT test results in some people. He stated that high
MCV results can be caused by a B-12 or folic acid deficiency, or by runner’s macrocytosis, a condition
where long distance runners develop larger blood cells over time. He testified that clinical interviews were
conducted with the individual to rule out these other potential causes. TR at p. 169- 70. Under questioning,
the Medical Director admitted that the individual’s reported program of running two and one half miles a
day, that this could increase his MCV test results. He also stated that he did not recall having information
that the individual was involved in running as a steady form of exercise. TR p. 181.

With respect to the GGT testing, the Medical Director stated that a number of physical factors could
produce high liver enzymes, including obesity, high triglycerides and hepatitis. He stated that
Occupational Medicine was aware that the individual had those conditions. TR at p. 180. In his testimony,
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the Consulting Physician stated that he interviewed the individual and reviewed his medical records, and
that he believed that the individual’s former obesity and high triglyceride levels may have been the chief
cause of his high GGT results in 1997, with alcohol consumption as a contributing factor. TR at 150. The
Medical Director acknowledged that these other factors may have affected the individual’s GGT results,
but did not see that as in any way invalidating Occupational Medicine’s monitoring program.

It’s hard to know which particular hazard is causing what degree of the problem. But based
upon our findings, we thought that alcohol played at least part of the problem, and was one of
the reasons that we were having our problem [with the individual’s test results]. We certainly
couldn’t rule out the other factors as being contributing factors. And that one of the reasons,
as I say, there is no single laboratory test or a single finding that will absolutely prove to us
that you are or are not abusing alcohol. So what we’re doing is a screening and prevention
program where we’re trying to identify the problem early, get people into treatment and abort
the problem before it becomes an issue which might cost them their job or their clearance.

TR at 184.

I believe it was reasonable for Occupational Medicine to use the elevated readings of the individual’s
GGT and MCV tests as indicating a potential problem with the individual’s consumption of alcohol.
While other possible causes may account for some of the individual’s elevated test results, the pattern
evidenced by the combined GGT and MCV scores does appear to indicate a pattern in the individual’s
consumption of alcohol. The MCV tests in particular show a pattern of higher and lower readings that
does not seem to be the result of any other factor, including the potential condition of runner’s
macrocytosis. The individual reported to the DOE Psychiatrist in June 2000 that he was currently running
two and one half miles per day. Although this running program might lead to increases in the MCV test
results, it does not correlate with the high MCV test result in January 2000 followed by a lower result in
late April 2000 and a still lower result in December 2000.(3) Accordingly, I find that the Occupational
Medicine staff and the DOE Psychiatrist acted reasonably in utilizing this data as part of their overall
assessment of the individual’s level of alcohol consumption.

Finally, the Medical Director testified that Occupational Medicine never considered the individual as
suffering from alcohol dependency, and that he personally did not believe that the individual ever
exhibited alcohol dependence.

Based upon the pattern that I see, it looked like simply [our] counseling [him], and he was
able to reduce his alcohol intake almost at will to levels that were more acceptable. And that
type of behavior did not imply addiction or dependency to me, it implies social use that might
have gotten a little bit out of hand, because otherwise the counseling wouldn’t have had such
rapid effect. . . . Each time we counseled him we saw rapid improvement, which is why I say I
don’t see dependence.

TR at 185. The DOE Psychiatrist listened to the testimony of the Medical Director and expressed
disagreement with this assessment.

[The Medical Director] identified a pattern, an up and down pattern, that with counseling or
with intervention of some sort, the [test] values would go down because evidently there had
been some behavioral change. And yet as soon as there was some backing off, then the values
would again increase. And that’s a dangerous pattern. And that’s indicative of the fact that
only external kinds of forces will cause some change. And I think that’s significant, because it
tells something about internal motivation. The EAP was recommended two times. I know it
was not required, but here again, if somebody is in a troubled situation and something is
recommended that might be helpful . . . if we want to make it better, we won’t wait until
we’re forced to do things about it, we do those things that make sense. It was not until the
third time until it was required that he did his rehab.
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TR at 240-241. He reiterated his opinion that the individual’s personality pattern is one that is compatible
with his previous diagnosis of “alcohol dependence, without physiological dependence.”

[The Medical Director] also mentioned that [the individual’s] social use [of alcohol]
occasionally got out of hand. I think that very fact that he said it got out of hand is indicative
of a disorder that’s troublesome, one that one can’t control, and one that has historically had
to be controlled by external forces, either some sort of limitation or restriction in his work
assignment.

TR at 241. I find that the DOE Psychiatrist’s diagnosis is reasonable and should be accepted. His
evaluation of the individual’s behavior appears to be supported by the available evidence and based on a
full and professional assessment of the individual’s personality, medical condition, and case history.

I therefore find that the individual has failed to refute the DOE’s finding that he suffers from “Alcohol
Dependence, without physiological dependence.”

B. The Individual has Demonstrated Rehabilitation from his Alcohol Dependence

In the administrative review process, it is the Hearing Officer who has the responsibility for making the
initial decision as to whether an individual with alcohol and/or drug problems has exhibited rehabilitation
or reformation. See 10 C.F.R. § 710.27. The DOE does not have a set policy on what constitutes
rehabilitation and reformation from substance abuse, but instead makes a case-by-case determination
based on the available evidence. Hearing Officers properly give a great deal of deference to the expert
opinions of psychiatrists and other mental health professionals regarding rehabilitation and reformation.
See, e.g., Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of
rehabilitation); Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no
rehabilitation). In the present case, I find that the individual has successfully mitigated the concern of
alcohol dependency raised by his actions prior to entering the EAP in February 2000.

The individual testified that he has abstained from consuming any alcohol since since he consumed one
beer on Sunday, February 13, 2000. He also testified that he is prepared to continue abstaining from
alcohol for as long as the DOE requires him to do so. TR at p. 220. In his June 2000 interview with the
DOE Psychiatrist, with the individual indicated that he “would abstain from alcohol for the remainder of
his employment tenure.” DOE Psychiatrist’s Report, DOE Exhibit 3-7 at p. 6. Accordingly, I find that the
individual has committed himself to maintaining abstinence from alcohol while he is employed a in
position requiring DOE access authorization. I also find that this commitment to maintaining abstinence
from alcohol is a necessary requirement to any showing of rehabilitation by the individual from his
diagnosis of alcohol dependence. Id. at p. 7.

As corroborative support for his continuing abstinence, he presented the testimony of his wife, his senior
supervisor and three friend/co-workers. His wife testified that she has known the individual for five or six
years, and that they have been married for three years. She stated that since she’s known him, he rarely
consumed alcohol in her presence, except at parties, weddings and other social functions. She testified that
she was surprised when she learned that he was having trouble at work because of the diagnosis that he
was misusing alcohol. With respect to his continuing abstinence, she testified that she has not seen him
drink alcohol since at least February 2000, and that she and her husband do not keep alcohol in their
house. TR at pp. 198-199.

The individual’s senior supervisor, a department manager, testified that he has known the individual since
1992 and considers him “one of our better employees.”

Over the years he’s proven to be very trustworthy, conscientious, when we give him a task to
perform, he performs that task. If he has any problems he’ll deal with you one-on-one,
discuss them in a professional manner.

file:///cases/security/vso0027.htm
file:///cases/security/vso0015.htm
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TR at p. 190. The senior supervisor stated that he was “shocked” when he learned that Occupational
Medicine had identified the individual as having an alcohol use disorder. He stated that he has observed
the individual drink beer at company softball games along with all of the other members of the softball
team, and that his level of drinking did not appear unusual. TR at 191. He testified that it has been about
“a couple of years” since he observed him consume alcohol. Id.

The first friend/co-worker testified that he has known the individual for eighteen years. He states that he
and the individual are very good friends and that their two sons were involved in a lawn mowing business
together. He states that he still socializes with the individual frequently and that it has been more than a
year since he has observed the individual consume alcohol. TR at pp. 201- 206. The second friend/co-
worker states that he has known the individual for thirteen years, considers him a very good friend. He
states that he visits the individual “every once in a while and work on my car, because I live in an
apartment complex and I’m not allowed to work on my car out there, so I go to his house and change my
oil or do whatever I have to do to my automobiles.” TR at pp. 206-208. He states that it has been “a long
time . . . a year anyway” since he observed the individual consume alcohol. Id. The third friend/co-worker
testified that he has known the individual since 1985, that they were roommates for a period in 1985. He
testified that during the past year, their socializing has mainly involved providing the individual with a ride
home “when his wife has to work later or what have you, and I’ve taken him by the nursery to pick up his
stepdaughter.” TR at p. 212. He has thus been a frequent observer of the individual’s initial after work
activity. He states that in the past year, he has not observed the individual consume alcohol. Id.

The testimony of his wife, his senior supervisor and friend/co-workers supports the individual’s assertion
that he has abstained from consuming alcohol since February 13, 2000. Moreover, as discussed above, his
MCV test results for April 2000 and December 2000 are consistent with his assertion that he has been
abstinent during this period. Based on this evidence, I conclude that he has abstained from alcohol from
that date until the hearing date of January 11, 2001, a period of eleven months. As discussed below, the
individual has now made a commitment to attend AA meetings on a weekly basis, and has documented his
initial attendance at these meetings. That commitment coupled with his declared intention to maintain his
abstinence from alcohol convinces me that as of the date of this decision, the individual has now abstained
from consuming alcohol for more than a full year.

In his June 2000 Report, the DOE Psychiatrist stated that the individual’s abstinence since February 13,
2000 was “positive”, but that this amount of time was “not indicative of complete rehabilitation.” DOE
Exhibit 3-7 at p. 6. In addition, he emphasized the need for the individual to be involved in a recovery
program.

[The individual] denies there is a problem with his alcohol consumption suggesting the need
for a continuing, structured exposure to a supportive program like Alcoholics Anonymous. He
would need to be involved in a positive relationship with an AA sponsor - not just attendance
at meetings.

Id. At the close of the hearing, the DOE Psychiatrist revised his conclusions concerning rehabilitation in
light of the individual’s much lengthier period of abstinence from alcohol.

He’s ostensibly been abstinent for approximately a year, and that’s good, I think that’s
excellent. He’s demonstrated the ability to self-monitor, but he’s also shown a [past] pattern
of fluctuating usage that even concerned [the Medical Director]. My concern though is that his
personality pattern is one that is compatible with an alcohol use disorder, and that is one
resistant to . . . the admission of there being a problem. . . . I think it would be useful to
include involvement in AA for at least a year, because I think that kind of accountability . . .
would be ideal. Research indicates that people that are involved in AA for one or more times a
week have a tremendous different and more successful remission [rate] than those who are
sporadic with their AA involvement.
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TR at p. 241-242. However, the DOE Psychiatrist does not view his recommendation that the individual
attend weekly AA meetings for one year as a requirement for a showing of rehabilitation by the
individual. He testified that he views the individual as currently evidencing a level of rehabilitation
sufficient for the reinstatement of the individual’s clearance. TR at 245.

Although the DOE Psychiatrist concluded that the individual had demonstrated sufficient evidence of
rehabilitation to be eligible for reinstatement, he clearly indicated in his testimony that a year of AA
attendance would be desirable to further reduce the individual’s risk of relapse. Id. At that point, the
individual made a commitment to attend AA on a weekly basis for one year. TR at p. 246. Subsequent to
the hearing, at my request, the individual’s counsel provided me with attendance sheets documenting the
individual’s initial two AA meetings on January 15 and January 22, 2001.

At this time, then, the individual has demonstrated a full year of abstinence from alcohol, and the DOE
Psychiatrist has indicated that this period of abstinence evidences sufficient rehabilitation from the
individual’s alcohol dependence. Moreover, the individual has committed himself to maintaining his
abstinence and to attending weekly AA meetings for one year as a means of further reducing his risk of
relapse. Under these circumstances, I believe that the individual has demonstrated rehabilitation from his
diagnosed condition of “Alcohol Dependence, without physiological dependence” and that his chance of
experiencing a relapse is at an acceptable level of risk.

Accordingly, I find that the individual has successfully mitigated the Criterion (h) and (j) concerns set
forth in the Notification Letter.

IV. CONCLUSION

For the reasons set forth above, I find that the individual suffers from the disorder of “Substance
Dependence, Alcohol, without physiological dependence,” as diagnosed by a board-certified psychiatrist.
Further, in resolving the issue concerning the individual's eligibility for access authorization, I find that
this derogatory information under Criterion (h) and (j) has been mitigated by sufficient evidence of
reformation. Accordingly, after considering all the relevant information, favorable or unfavorable, in a
comprehensive and common-sense manner, it is my opinion that the individual has demonstrated that
restoring his a clearance would not endanger the common defense and would be clearly consistent with the
national interest. It therefore is my opinion that the individual's access authorization should be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, DC 20585-0107, and served on the other party. If either party elects
to seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: March 9, 2001

(1)However, in his testimony at the January 2001 hearing, the individual acknowledged under questioning
by the DOE counsel that his first wife probably regarded his drinking as one of the factors contributing to
their divorce. Hearing Transcript (“TR”) at 223-224.
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(2)At the hearing, the individual testified that this instance of being suspended occurred in 1984 rather than
1987/88 as he had previously reported. The DOE psychiatrist indicated that this did not affect his
diagnosis. TR at p. 77.

(3)The Consulting Physician reported a December 2000 MCV for the individual of 97.4. TR at p. 141.
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March 12, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing:November 6, 2000

Case Number: VSO-0414

This opinion concerns the eligibility of XXXXXXX (the Individual) for restoration of her access
authorization (hereinafter, “access authorization” or “security clearance”) under the Department of Energy
(DOE) regulations set forth at 10 C.F.R. Part 710, “Criteria for Access to Classified Matter or Special
Nuclear Material.” As discussed below, after consideration of the record before me and relevant
regulations, I recommend against restoration of the Individual’s access authorization.

I. Background

The Individual’s position with a DOE contractor requires that she maintain a security clearance. This
administrative proceeding began when a DOE Operations Office suspended the Individual’s access
authorization and issued a Notification Letter to her stating that reliable information in possession of the
DOE created a substantial doubt as to her continued eligibility for access authorization. Specifically, the
Notification Letter alleges that after having most of her debts discharged through bankruptcy, the
Individual continued to submit late mortgage payments, failed to pay on several accounts that she had
reaffirmed(1) during the bankruptcy proceedings, and admitted during a personnel security interview that
she spent between $800 and $1400 per month on lottery tickets. The Notification Letter further states that
a July 2000 credit report revealed that several of the Individual’s reaffirmed accounts had been charged off
and the mortgage on her house had been placed in foreclosure. The Notification Letter concludes that the
Individual’s pattern of financial irresponsibility shows that she has engaged in unusual conduct or is
subject to circumstances which tend to show that she is not honest, reliable, or trustworthy; or which
furnishes reason to believe that she may be subject to pressure, coercion, exploitation, or duress which
may cause her to act contrary to the best interests of national security, which raises a security concern
under 10 C.F.R. § 710.8(l) (Criterion L).

Pursuant to 10 C.F.R. § 710.21, the Individual requested a hearing in order to respond to the information
set forth in the Notification Letter. At the hearing, the DOE called one witness, a personnel security
specialist, and the Individual offer her own testimony and that of three witnesses: two of her supervisors

file:///ps401-500.htm#vso0414
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and her husband. The DOE submitted seven exhibits into the record (Exh. 1- 7) and the Individual
submitted three (Exh. A-C).

II. Findings of Fact

The essential facts underlying this case are not in dispute. Prior to this proceeding, the Individual had
remained gainfully employed for 22 years as an administrative assistant for a DOE contractor. Hearing Tr.
(Tr.) at 8. Her husband, however, lost his full-time position in the early 1980s, and held a series of part-
time jobs for at least a decade, before again obtaining other full-time, but low-paying employment. Tr. at
73; Exh. 2 at 3.

Meanwhile, besides having a home mortgage, the couple amassed a considerable amount of credit card
debt. Although a portion of the debt is attributable to nonessential purchases, much of it is due to
unexpected expenses, including several costly automobile and major appliance repair bills. Tr. at 91. In
addition, the Individual, who had handled the couple’s finances, repeatedly took cash advances from one
credit card in order to make a payment on another. Tr. at 128-29. Although using this practice the
Individual generally managed to submit timely minimum payments on all credit cards, she also increased
the couple’s total indebtedness. By late 1997 or early 1998, she had exhausted all lines of credit. In mid-
1998, the couple decided to file a joint application for bankruptcy under Chapter 7 and officially executed
the filing in November of that year. Tr. at 16; Exh. 2 at 4-5.

Besides a used truck, the couple made no large purchases subsequent to arriving at the decision to file for
bankruptcy but before actually doing so. Id. They decided to purchase the truck prior to filing for
bankruptcy, in order to avoid post-bankruptcy financing problems and high interest rates. Tr. at 130. The
couple sought and obtained financing for the truck in or around May 1998, reaffirmed the automobile loan
in their bankruptcy, and have remained current on their payments. Id.

Pursuant to DOE security procedure, the Individual reported her bankruptcy filing to the local DOE
facility. A DOE security specialist (the PSS) held two interviews with the Individual in January 1999 (the
first PSI) and July 2000 (the second PSI), respectively. In the first PSI, the Individual completed a
Personal Financial Statement (PFS), which indicated that after monthly payments on her and her
husband’s reaffirmed debts (which included various credit card balances, her mortgage, and the
automobile loan) and outlays for living expenses, approximately $400 in net monthly income remained.
Exh. 3. After reviewing her budget with her, the PSS informed the Individual that the DOE would continue
to monitor her progress and advised her that failure to stay current on her bills may jeopardize her security
clearance. Exh. 2 at 33. The Individual acknowledged his warning and stated her intention to ensure
satisfaction of her reaffirmed debts. Id. at 30-34.

A July 2000 credit report for the Individual revealed, however, that several of the accounts the Individual
had reaffirmed in the bankruptcy proceeding were either delinquent or charged off. The credit report also
showed that the Individual’s home mortgage had been placed in foreclosure and the lending bank had
obtained a civil judgment against her. Exh. 4. The PSS therefore conducted the second PSI with the
Individual. During that interview, the Individual admitted that rather than making timely payments on her
mortgage and credit card bills, she had been spending between $800 and $1000 per month, for several
months, on lottery tickets. Exh. 6 at 13; Tr. at 113. No other major circumstance had caused her to stray
from the PFS she had formulated during the first PSI.

The Individual had been a regular purchaser of lottery tickets for approximately ten years. Tr. at 115.
However, purchasing lottery tickets did not become a self-described “problem” for the Individual until
mid-1999, when her monthly spending on lottery tickets increased to hundreds per week. Tr. at 99.
Purchasing lottery tickets is the only form of gambling in which the Individual has been engaged. Tr. at
86. As of the hearing date, the Individual had not been formally diagnosed as suffering from a gambling
addiction. Tr. at 133.
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III. Standard of Review

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). The standard implies that there is a strong presumption against
the granting or restoring of a security clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988)(the
“clearly consistent with the interests of national security” test indicates that “security-clearance
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

Moreover, the presumption against granting or restoring a security clearance makes it “necessary and
appropriate” to place the burden on the individual, not the government, to show that granting his security
clearance would not endanger the common defense and security and would be clearly consistent with the
national interest. See Personnel Security Hearing, 24 DOE ¶ 82,752 (1995). Once the DOE has made a
showing of derogatory information raising security concerns, the individual must rebut, refute, explain,
extenuate or mitigate the allegations. Id.

IV. Analysis

A. Whether the DOE Has Shown a Security Concern

Pursuant to Criterion L, the initial question in this case is whether there exists information that the
Individual engaged in unusual conduct or is subject to circumstances which tend to show that she is not
honest, reliable, or trustworthy; or which furnishes reason to believe that she may be subject to pressure,
coercion, exploitation, or duress which may cause her to act contrary to the best interests of national
security. For the reasons set forth below, I find that there is ample record evidence showing that a
Criterion L concern exists.

When an individual files for bankruptcy, a security concern may stem not from the bankruptcy per se, but
rather from the circumstances surrounding the individual’s bankruptcy and financial problems. See
Personnel Security Hearing (Case No. VSO-0041), 25 DOE ¶ 82,775 (1995), aff’d (Case No. VSA-0041),
25 DOE ¶ 83,005 (1996). The relevant determination is whether an individual’s financial problems resulted
from either legitimate financial hardship or a pattern of financial irresponsibility.

In this case, although legitimate financial hardship may have caused the Individual to file for bankruptcy,
her conduct following the discharge of her debts shows a pattern of financial irresponsibility that raises a
concern regarding her judgment and reliability. First, as the Individual admits, by using her mortgage
money to purchase lottery tickets, she demonstrated a pattern of financial irresponsibility for the year and
a half subsequent to having most of her debts discharged in bankruptcy. Exh. 6 at 11; Tr. at 132. Second,
the Individual’s failure to make timely payments on her reaffirmed debts even after having received notice
during the first PSI that such failure may jeopardize her security clearance calls into question her sound
judgment. Third, the Individual’s failure or inability to better her financial situation after having
articulated a firm and apparently sincere intention to do so raises doubts with regard to her reliability and
trustworthiness. Based upon the foregoing, I find that the Individual’s post-bankruptcy conduct raises a
Criterion L concern.

B. Whether the Criterion L Concern is Resolved

Having found ample information to support the existence of a Criterion L concern, I now turn to the issue
of whether the Individual has met her burden of mitigating that concern. For the reasons set forth below, I
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find that she has not.

Toward mitigating a security concern, an individual may present, and hearing officers must consider,
evidence regarding the nature, extent, and seriousness of the conduct, knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence. 10 C.F.R. § 710.7(c).

In this case, the Individual contends that her demonstrated pattern of financial irresponsibility is not likely
to continue. Tr. at 134, 140-42. She blames her poor financial choices, at least in part, on a gambling
“compulsion,” and testified that she “just couldn’t seem to stop” purchasing lottery tickets. Tr. at 133. She
further testified that her self-described addiction was the primary reason she failed to pay her mortgage
and reaffirmed debts and that treating the underlying gambling problem will therefore put an end to her
poor financial practices and resolve the attendant security concern. Tr. at 103, 140-42. To that end, the
Individual testified that she plans on attending Gamblers Anonymous (GA) meetings, beginning with her
first one the night of the hearing. Tr. at 101.

As an initial matter, as the PSS testified, a finding that a gambling compulsion or addiction exists would
not mitigate the Criterion L concern raised by irresponsible financial practices. Tr. at 46. Rather, the
formal diagnosis of a gambling addiction may constitute a separate security concern itself. Tr. at 47. See
also 10 C.F.R. § 710.8(h). In any case, the Individual’s own realization that she perhaps has an addiction
may be the first step toward addressing the problem, but does not demonstrate adequate evidence of
rehabilitation from it. Although the Individual testified that she became aware of her gambling “problem”
in mid-1999, it was not until a year and a half later in December 2000-- approximately one month before
the hearing-- that she researched local GA meetings, and as of the hearing date, she had not attended a
single GA meeting. Tr. at 101. Until then, she had pursued counseling only through the DOE Employee
Assistance Program (EAP); as of the hearing date, she had met with an EAP counselor a total of four
times since having her clearance suspended. Tr. at 100.(2) Furthermore, the Individual admitted at the
hearing to having purchased lottery tickets as recently as one week prior to the hearing. Tr. at 113-14.
Based upon the foregoing, I find that the Individual has not adequately demonstrated the ability to control
her gambling habit and prevent its continued interference with satisfaction of her debts.

In addition, there is no evidence that the Individual has taken any other affirmative steps to better her
financial situation. As of the hearing date, she had not sought credit counseling, managed to stay on a
planned budget for more than a week, or attempted to supplement her income. Tr. at 105, 131, 135. In fact,
when asked why she had not sought temporary employment when her security clearance was suspended, in
order to ensure timely payment of her bills, the Individual responded that she enjoyed having the time off
from having to work. Tr. at 135. Moreover, as of the hearing date, the last time she had made a mortgage
payment was in mid-1999. Tr. at 116.

V. Conclusion

Based upon the foregoing, I find that the Individual has failed to mitigate the Criterion L concern raised by
her pattern of financial irresponsibility and related gambling habit. I therefore do not recommend that her
security clearance be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer’s Opinion within 30 calender days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
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who may file a response within 20 days of receipt of the statement.

Helen E. Mancke

Hearing Officer

Office of Hearings and Appeals

Date: March 12, 2001

(1)Reaffirmed debts are those that the Individual chose not to have discharged through the bankruptcy.

(2)Approximately one month after the hearing, I received a handwritten note from the Individual stating
that she has “not gambled for 40 days (since January 17, 2001)” and has maintained her payment schedule
and continued to see the EAP counselor. Attached to her note was a GA attendance sheet, evidencing her
attendance at five GA meetings since the hearing date. Because the record is devoid of any evidence or
expert testimony in support of the argument that the foregoing efforts would demonstrate rehabilitation,
given the nature of the Individual’s gambling habit (which had not been professionally diagnosed as of the
hearing date), the document does not alter my opinion that the Individual has failed to mitigate the
Criterion L concerns raised by her gambling in concert with her demonstrated pattern of financial
irresponsibility.
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July 9, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: November 7, 2000

Case Number: VSO-0415

This Opinion considers the eligibility of XXXXXXXXX (hereinafter referred to as "the individual") to
hold a level "Q" access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." As explained below, the Department of Energy (DOE) refused to grant the individual an access
authorization based on information concerning his use of alcohol. For the reasons detailed below, I
recommend that the individual be granted an access authorization.

I. PROCEDURAL BACKGROUND

This matter arose when the individual first applied for an access authorization from DOE. On October 4,
2000, DOE sent the individual a Notification Letter which indicated that the agency had become aware of
information that created a substantial doubt concerning the individual’s eligibility for access authorization
under 10 C.F.R. § 710.8 (j) (Criterion J).(1)

On October 26, 2000, counsel for the individual responded to the Notification Letter and requested a
hearing. On March 7, 2001, a hearing was held before the undersigned Hearing Officer. At the hearing, the
agency presented the testimony of a DOE security specialist, a contractor employee who worked with the
individual, and the expert testimony of a DOE consultant-psychiatrist. Counsel for the individual presented
the testimony of the individual, the expert testimony of the individual’s psychologist, the individual’s
former supervisor, and his girlfriend.

II. FINDINGS OF FACT

In this case, the experts disagree about whether the individual should be diagnosed with Alcohol Abuse
and is need of rehabilitation. Using his clinical judgment, the DOE consultant-psychiatrist diagnosed the
individual as suffering from Alcohol Abuse. In contrast, based on the criteria set forth in the Diagnostic
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and Statistical Manual of Mental Disorders, 4th Edition (DSM-IV) and the recently published text
revisions made to the DSM- IV (referred to as the DSM-IV-TR), the individual’s psychologist concluded
that the individual should not be diagnosed as suffering from Alcohol Abuse. For the reasons detailed
below, I agree with the opinion expressed by the individual’s psychologist.

A. The Individual’s Background

The individual has had an excellent work record. As a young man, he served in the United States Coast
Guard. As a result of this service, the individual received an honorable discharge and a Good Conduct
Award that recognized his fidelity, obedience and zeal in serving his country. Joint Factual Stipulation
(Stipulation) at ¶¶1-3. Since 1981, the individual has worked for the same employer. At all times relevant
to this matter, the individual has received excellent performance evaluations and maintained an excellent
attendance record. In addition to his evaluations, the individual has received a substantial amount of
recognition for his performance in the workplace. He is regarded as highly competent, reliable, friendly
and trustworthy. There is no evidence that anyone in the work place considered the individual to have a
problem with the use of alcohol. See e.g. Stipulation at ¶¶23-28; Transcript of Hearing (Transcript) at 10,
19, 26-30, 174-183.

B. The Individual’s Use of Alcohol and his Health

The individual considers himself to be a social drinker. Transcript at 55; Report of Individual’s
Psychologist (December 14, 2000). The individual currently drinks six to twelve beers a week during
football season, less during the off-season. Typically, the individual will drink most of this amount when is
he watching football during the week-ends. See Transcript at 61-62. The individual has not experienced
any financial or family problems relating to the use of alcohol. None of the people who were interviewed
during the individual’s background investigation expressed the opinion that the individual had a problem
with the use of alcohol. Stipulation at ¶¶ 8, 9, 10, and 28.

While in college, the individual drank hard liquor and “passed out” on two occasions. After he left school,
the individual stopped drinking hard liquor and there is no evidence that he ever passed out again. See
Transcript 76-119; Report of Individual’s Psychologist.(2)

Over the past twenty-five years, the individual has been arrested for three incidents involving the use of
alcohol. In 1976, when the individual was 23, he was arrested for shoplifting a “shooter bottle.” As a result
of this arrest, the individual was found guilty and placed on probation for one year. See DOE Exhibit 7,
Report of DOE Consultant-Psychiatrist (June 27, 2000). In 1987, the individual was arrested for driving
under the influence and reckless driving. As a result of this arrest, the individual entered a plea of guilty,
paid a fine and attended an alcohol awareness class. In 1995, the individual was arrested for urinating in a
trash can outside of a police station. As a result of this arrest, the individual paid a fine and successfully
completed a one-year probation. Stipulation at ¶¶ 4,5,6.

For many years, the individual has had liver problems. The individual testified that all of the men in his
family have high cholesterol levels and some type of liver abnormality. Transcript at 56. Several years
ago, the individual was told by his physician that his liver enzymes, triglyceride level and cholesterol
levels were elevated and that his liver “doesn’t handle alcohol well.” DOE Exhibit 7, Report of DOE
Consultant-Psychiatrist. In an effort to control his liver enzymes, the individual stopped drinking for over
a year. However, when the individual’s enzymes remained elevated after a year of sobriety, the individual
decided that it was not necessary to abstain from alcohol. See Transcript at 55-56; 72-74; DOE Exhibit 7,
Report of DOE Consultant-Psychiatrist.

On December 8, 2000, the individual’s blood was tested as part of a physical examination conducted by
his personal physician. At this time, the individual’s GGTP(3), serum cholesterol and LDL were elevated
but his triglycerides, ALT enzyme and BUN/Creatinine levels were within normal limits. See Individual’s
Exhibit 41.(4)
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C. The Evaluation and Report of the DOE Consultant-Psychiatrist

In June 2000, a DOE consultant-psychiatrist evaluated the individual to determine whether he had
problems involving the use of alcohol or was suffering from a mental condition that could cause a
significant defect in judgment or reliability. See DOE Exhibit 7, Report of DOE Consultant-Psychiatrist.
After he completed his evaluation, the DOE consultant- psychiatrist issued a report which set forth the
individual’s background, including his history of alcohol use, (5)noted that the individual had produced a
valid clinical Minnesota Multiphasic Personality Inventory-2 (MMPI-2) profile within the normal range,
his score on the McAndrews Alcoholism Scale was in the average range, and that the individual’s urine
drug screen was negative for alcohol and drugs. Stipulation at ¶11. The DOE consultant-psychiatrist also
noted that the results of a blood chemistry panel indicated that the individual had abnormally elevated
levels of two liver enzymes -- the GGT and ALT.(6) According to the DOE consultant-psychiatrist “the
abnormal elevations in liver enzymes in the pattern noted strongly suggests, but does not prove, that [the
individual] continues to use alcohol in amounts excessive enough to cause liver damage.” Id.(7)

Based on information obtained during this evaluation, the DOE consultant-psychiatrist concluded that the
individual should be diagnosed under the DSM-IV with Alcohol Abuse (DSM.IV 305.00). Under the
DSM-IV, the following criteria are used to determine whether a diagnosis of Substance Abuse (Alcohol) is
appropriate:

A. A maladaptive pattern of substance use leading to clinically significant impairment or
distress as manifested by one (or more) of the following, occurring within a twelve-month
period:

(1) recurrent substance use resulting in a failure to fulfill major role obligations at
work, school or home (e.g., repeated absences or poor work performance related
to substance use; substance related absences, suspensions or expulsions from
schools; neglected children or household)

(2) recurrent alcohol use in situations in which it is physically hazardous (e.g.,
driving an automobile or operating a machine when impaired by substance use)

(3) recurrent substance-related legal problems (e.g., arrests for substance- related
disorderly conduct)

(4) continued substance use despite having persistent or recurrent social or
interpersonal problems caused or exacerbated by the effects of alcohol (e.g.,
arguments with spouse about consequences of intoxication, physical fights)

B. The symptoms have never met the criteria for substance dependence.

The DOE consultant-psychiatrist indicated that the individual should be diagnosed with Alcohol Abuse
because his arrests for alcohol-related incidents in 1976, 1987, and 1995 constitute recurrent alcohol-
related legal problems. In his report, the DOE consultant- psychiatrist did not address the fact that these
arrests did not occur within a 12 month period.(8) The DOE consultant-psychiatrist further indicated that
the individual had not been rehabilitated and would require outpatient treatment of moderate intensity for
approximately one year to show adequate evidence of rehabilitation and reformation. Id.(9)

D. The Evaluation, Report and Testimony of the Individual’s Psychologist

When the individual learned of the diagnosis of the DOE consultant-psychiatrist, he did not stop drinking
alcohol. Instead, because he believed that the DOE consultant-psychiatrist was incorrect, the individual
sought a second opinion from a psychologist. Transcript at 66-68. The psychologist consulted by the
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individual agreed that the DOE consultant-psychiatrist was mistaken and that the individual should not
have been diagnosed with Alcohol Abuse or any other mental illness under the DSM- IV. The
psychologist also concluded that since the individual “cannot be diagnosed as either an alcohol abuser or
an individual addicted to alcohol,” he does not need to be rehabilitated. See Stipulation at ¶¶ 13-21;
Report of Individual’s Psychologist (December 14, 2000).

In essence, after evaluating the individual, the psychologist concluded that the individual was a social
drinker and psychologically sound. The psychologist based this conclusion on the fact that the individual
has never had a psychological or psychiatric difficulty that required treatment. The psychologist also
pointed out that the individual has always had a very stable employment history, a good reputation and is
very hardworking and intelligent. When questioned about the individual’s elevated liver enzymes at the
hearing, the psychologist testified that the individual’s elevated liver enzymes do not necessarily mean that
the individual is abusing alcohol because there is at least a 30 percent rate of false positives in tests used to
determine GGTP, the individual has a familial history of liver disease, and has experienced liver
difficulties for a long period of time. Moreover, the psychologist noted that the individual believed that his
liver enzymes levels were not directly related to his alcohol consumption because his liver enzymes
remained elevated when he stopped drinking for a year. Report of Individual’s Psychologist (December
14, 2000); Transcript at 76-119.

The psychologist also indicated that his conclusions concerning the individual’s mental health are
supported by the individual’s responses to the Substance Abuse Subtle Screening Instrument (SASSI), the
Personality Assessment Inventory (PAI) and the Rorschach Projective Test (Rorschach). Based on the
SASSI, the psychologist stated that it is very unlikely that the individual is alcohol-dependent or an abuser,
and, based on the results of the PAI, there is no evidence of clinical psychopathology and no basis for
suggesting that the individual may be experiencing any type of alcohol or substance disorder. The
psychologist also indicated that the results of the Rorschach were “ free from signs of any type of thought,
mood or perceptual disorder.” Stipulation at ¶¶ 15-19.

The psychologist testified that he believed that the DOE consultant-psychiatrist’s diagnosis of Alcohol
Abuse under the DSM-IV based on recurrent alcohol-related legal problems was incorrect because the
individual had never been arrested more than one time during any twelve month period. Transcript at 101-
102.

E. The Testimony of the DOE Consultant-Psychiatrist

After he heard the testimony of the psychologist at the hearing, the DOE consultant- psychiatrist admitted
that he should not have diagnosed the individual with Alcohol Abuse under the DSM-IV based on
recurrent alcohol-related legal problems because the individual had never been arrested more than one
time during any twelve month period. The DOE consultant-psychiatrist indicated that he was changing the
basis for his diagnosis because the recently published DSM-IV-TR clarified the DSM-IV criteria of
Substance Abuse by explicitly indicating that substance-related problems must have occurred repeatedly
during the same twelve month period for an abuse criterion to be met. Transcript at 129-130.

Although he admitted that the individual has not met the criteria for Alcohol Abuse under the DSM-IV as
clarified by the DSM-IV-TR, the DOE consultant-psychiatrist testified that he would continue to diagnose
the individual with Alcohol Abuse based upon his clinical judgment and experience because the individual
has continued to use alcohol even though he was aware that his use of alcohol was damaging his liver.
According to the DOE consultant- psychiatrist, this diagnosis is permissible because the DSM-IV-TR
added a new section that permits a practitioner to exercise clinical judgment and make a diagnosis even
when the full criteria for the diagnosis have not been met as long as the symptoms that are present are
persistent and severe. Transcript at 131-132.(10)

Because the psychologist was not present during the testimony of the DOE consultant- psychiatrist, the
psychologist was permitted to review the hearing testimony of the DOE consultant-psychiatrist and submit
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an affidavit that responds to the new information that was presented.(11) In his post-hearing affidavit, the
psychologist indicated that the DSM-IV-TR makes no substantive changes to the DSM-IV Criteria for
Substance Abuse and reaffirmed that the individual did not meet any of the criteria for Substance Abuse or
Dependence. The psychologist also indicated that he reached this conclusion by using his clinical
judgment and experience to conduct and analyze the results of a clinical interview of the individual and
administer and evaluate the results of psychological tests. The psychologist also indicated that his
conclusion that the individual should not be diagnosed with Alcohol Abuse was entitled to greater weight
than the DOE consultant-psychiatrist’s diagnosis of the individual as suffering from Alcohol Abuse
because his (the psychologist’s) conclusion was based upon the criteria set forth in the DSM-IV:

Finally, where two professional opinions differ, that is where clinical judgments differ, as has
occurred between myself and [the DOE consultant-psychiatrist], it is my belief that the most
prudent position is that of reliance upon a literal interpretation of the DSM-IV Criteria for
Substance Abuse and Dependency. That being the case, the record is clear that, again, [the
individual] did not meet the DSM-IV criteria, and, therefore, under no circumstances can a
diagnosis of substance abuse or dependence be applied to [the individual].

III. ANALYSIS

A. The Legal Standard

An administrative review proceeding under Part 710 is designed to protect the national security. It is not a
criminal proceeding, which has procedures that are designed to protect an individual from unjust
imprisonment. DOE does not have to prove "beyond a reasonable doubt" that an individual has committed
a crime or engaged in other inappropriate behavior to justify the revocation of his security clearance.
Rather, there is a presumption against granting or restoring a security clearance. See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988).

Under Part 710, DOE may suspend an individual’s access authorization "where [derogatory] information is
received which raises a question concerning the continued eligibility of an individual for DOE access
authorization." 10 C.F.R. §710.10(a). After a question concerning an individual’s eligibility for an access
authorization has been raised, the burden shifts to the individual who must support his eligibility for access
authorization. See 10 C.F.R. §710.21(b)(6). He must come forward with convincing factual evidence that
"the grant or restoration of access authorization to the individual would not endanger the common defense
and security and would be clearly consistent with the national interest." See 10 C.F.R. § 710.27(a).

The individual may also meet this burden by showing the existence of circumstances that would mitigate
the security concerns caused by his conduct. Section 710.7(c) contains a list of factors that a Hearing
Officer is required to consider in reaching a decision concerning an individual’s eligibility for access
authorization. These factors include "the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and recency of the
conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; [and]
the likelihood of continuation or recurrence."

Here, I find that the individual has met his burden of proving that the restoration of his access
authorization “would not endanger the common defense and security and would be clearly consistent with
the national interest." See 10 C.F.R. § 710.27(a). Based upon the report and the testimony of the
psychologist, I am convinced that the individual is not suffering from a substance abuse disorder and does
not need rehabilitation. As detailed above, the psychologist used his clinical judgment and information
obtained from a careful evaluation of the individual to determine that the individual should not be
diagnosed with a substance abuse problem or any other mental illness under the criteria set forth in the
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DSM-IV or the DSM-IV-TR. The psychologist based this conclusion on the results of several
psychological tests as well as the fact that the individual has never been treated for a psychological or
psychiatric difficulty, has had a very stable employment history, and is very well-regarded by his
colleagues.

I accept the opinion expressed by the psychologist that the individual is a social drinker and that his
elevated liver enzymes do not necessarily compel the conclusion that an individual is abusing alcohol. See
Lewis v. WMATA, 19 F. 3rd 677 (D.C.Cir. 1994)(Court requires expert testimony when information is
beyond ken of lay person); Brock v. Merrell Dow Pharmaceuticals,Inc., 874 F. 2d 307 (5th Cir. 1989)
(Defendant entitled to JNOV because plaintiff failed to present adequate expert testimony on matter that
required expert testimony.) As noted above, the psychologist testified that there is at least a 30 percent rate
of false positives in tests used to determine GGTP, the individual has a familial history of liver disease,
and has experienced liver difficulties for a long period of time. Moreover, as pointed out by the
psychologist, I also find that the individual did not believe that the levels of his liver enzymes were
directly related to his alcohol consumption because his liver enzymes remained elevated when he stopped
drinking for a year. Transcript at 91-93, 99, 106.

Finally, I believe that the opinion of the individual’s psychologist is entitled to greater weight that the
opinion of the DOE consultant-psychiatrist because it is consistent with the criteria set forth in the DSM-
IV and explained in the DSM-IV-TR, well-reasoned and supported by substantial evidence. As I am
convinced that the individual is not suffering from a substance abuse disorder and does not need
rehabilitation, I must recommend that the individual be granted an access authorization. See, e.g.
Personnel Security Hearing, Case No. VSO-0308, 27 DOE ¶82,840 (2000).

The regulations governing this proceeding provide that either the DOE's Office of Security Affairs or the
individual may file a request for review of this Opinion. 10 C.F.R. § 710.28(a). The request must be filed
within thirty calendar days of receipt of this Opinion. Within fifteen calendar days of filing such a request,
the requesting party must file a statement specifying the issues upon which it seeks review. The other party
may file a response to the statement of issues. It must do so within twenty calendar days of receipt of the
statement of issues.

All submissions must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
Avenue, SW, Washington, D.C. 20585-0107. In addition, a party must send a copy of each of its
submissions to the other party.

Linda Lazarus

Hearing Officer

Office of Hearings and Appeals

Date: July 9, 2001

(1)Section 710.8 sets forth the principal types of derogatory information that create questions as to an
individual’s eligibility for access authorization. Criterion J involves information that an individual has
been a "user of alcohol habitually to excess," or has been diagnosed as "alcohol dependent or as suffering
from alcohol abuse."

In the Notification Letter issued to the individual, DOE indicated that it was concerned because 1) a DOE
consultant-psychiatrist had diagnosed the individual as suffering from Alcohol Abuse under DSM-IV, and
also indicated that the individual “is a user habitually to excess,” a current user, and had not been
rehabilitated; 2) in 1987 and 1995, the individual had been arrested for incidents involving his use of
alcohol; 3) the individual continues to drink six to 12 beers on weekends, becomes intoxicated once per
week during the football season, and once per month during the non-football season; and 4) the individual
experienced blackouts in his college days. DOE Exhibit 1, Notification Letter.

file:///cases/security/vso0308.htm
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(2)Although the Notification Letter indicates that DOE had information that the individual experienced
“blackouts” when he was in college, based on the testimony of the psychologist, I find that this individual
did not blackout, i.e., was unable to recall behaviors while behaving, but simply passed out from drinking
too much alcohol. Transcript at 92-93.

(3)The GGTP enzyme is also referred to as the GGT liver enzyme and the gamma GT liver enzyme. See
Transcript at 136; Individual’s Exhibit 41.

(4)As detailed below, when the DOE consultant-psychiatrist tested the individual’s blood in June 2000, the
individual had normal triglycerides, but his BUN, cholesterol, GGTP and the ALT liver enzymes were
elevated.

(5)See Section II, B infra. In addition to the three arrests that have been described previously, the DOE
consultant-psychiatrist indicated that the individual might have been arrested for a second alcohol-related
shoplifting incident in the 1970's. I find that this arrest, if it occurred, is not relevant to the issue of
whether the individual is eligible for an access authorization because the events that would have led to this
arrest occurred more than twenty years ago and were not set forth as derogatory information in the
Notification Letter.

(6)In his report, the DOE consultant psychiatrist also noted that (1) the individual had a slightly elevated
BUN, but this elevation was not significant for purposes of determining whether the individual was
abusing alcohol, (2) the individual had a slightly elevated serum cholesterol level that can sometimes be
associated with the excessive use of alcohol, but this association is not strong, and (3) the individual had
normal triglyceride levels even though these levels had been elevated in the past.

(7)As noted above, in December 2000, when the individual’s blood was tested by his personal physician,
the ALT liver enzyme was no longer elevated. See Individual’s Exhibit 41.

(8)In this report, the DOE consultant-psychiatrist also indicated that the individual’s behavior met one of
the DSM-IV criteria for “Alcohol Dependence” because he continued to drink excessively despite
warnings that his use of alcohol was causing liver damage. However, the DOE consultant-psychiatrist
testified that the diagnosis of Alcohol Abuse was not based on the fact that the individual had met a
criterion for Alcohol Dependence. See Transcript at 165-168.

(9)The DOE consultant-psychiatrist also determined that the individual was not Alcohol Dependent or
suffering from a mental condition that could cause a significant defect in judgment or reliability. See DOE
Exhibit 7, Report of DOE Consultant-Psychiatrist. At the hearing, the DOE consultant-psychiatrist also
testified that he did not believe it was appropriate to use the DOE criteria and diagnose the individual as a
person who “habitually uses alcohol to excess.” Transcript at 167-168.

(10)A similar section is contained in the DSM-IV.

(11)Because the individual was not aware until the hearing that the DOE consultant-psychiatrist had
changed the basis for his diagnosis, the record was re-opened to permit the psychologist to review the
hearing transcript and respond to the testimony that was presented by the DOE consultant-psychiatrist at
the hearing.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

May 21, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: November 17, 2000

Case Number: VSO-0417

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." The individual’s access authorization was
suspended by the Manager of a Department of Energy Operations Office (DOE) pursuant to the provisions
of Part 710. For the reasons stated below, I conclude that restoring the individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. 10 C.F.R. § 710.27(a).

I. Background

The individual is an employee of a contractor at a DOE facility. He has been employed at the facility since
1968, when he first was granted a security clearance. Transcript of March 21, 2001 Personnel Security
Hearing (Tr.) at 16, 231. Periodic, routine reinvestigations of the individual’s suitability for clearance
conducted in 1973, 1978, 1984, 1991, and 1996 revealed no derogatory information.

The individual has also been included in the DOE’s Personnel Assurance Program (PAP), a safety
program that requires its participants to submit to annual physical examinations, blood tests, and
psychiatric examinations. The results of the periodic blood tests are screened for various values, one of
which is Mean Corpuscular Volume (MCV). DOE Exhibit 3-6 at 32A. Elevated MCV has been associated
with excessive alcohol consumption. DOE Exhibit 3-5A at 10. A blood test of the individual in late 1999
indicated an elevated MCV level (103 femtoliters compared to a normal range of 76-96 fL) and as a
result, a panel of PAP officials, including medical professionals (the PAP panel), convened a “Potentially
Disqualifying Information Meeting” with the individual on December 2, 1999. DOE Exhibit 3-1. The
report of that meeting indicates that the individual reported drinking one pint of vodka per week, and that
the panel recommended that the individual discontinue use of alcohol so that his MCV level could be
checked again eight weeks later. Id. After a subsequent test indicated no change in MCV, the individual
met with the panel on February 18, 2000. DOE Exhibit 3-2. According to the record of that meeting, the
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individual reported drinking two beers per day. Id. The panel again recommended that the individual “stop
drinking alcohol in any form,” and also recommended his “immediate temporary suspension from the PAP
until he demonstrates evidence that he is controlling his alcohol consumption.” Id.

The above events led the DOE to conduct a Personnel Security Interview (PSI) with the individual on
April 26, 2000. See DOE Exhibit 5-1. Because the derogatory information remained unresolved after that
PSI, the DOE requested that the individual be interviewed by a licensed psychologist (DOE psychologist).
The DOE psychologist interviewed the individual on July 6, 2000, and thereafter issued a report to the
DOE. See DOE Exhibit 3-4. The DOE ultimately determined that the derogatory information concerning
the individual created a substantial doubt about his eligibility for an access authorization, and that the
doubt could not be resolved in a manner favorable to the individual. Accordingly, the DOE suspended the
individual’s access authorization, and obtained authority from the Director of the Office of Safeguards and
Security to initiate this administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter to the individual.
See 10 C.F.R. § 710.21. That letter informed the individual that information in the possession of the DOE
created a substantial doubt concerning his eligibility for access authorization. The Notification Letter
included a statement of the derogatory information and informed the individual that he was entitled to a
hearing before a Hearing Officer regarding his eligibility for access authorization. The individual requested
a hearing, and the DOE forwarded the individual’s request to the Office of Hearings and Appeals (OHA).
The Director of OHA appointed me as the Hearing Officer in this matter.

Prior to the hearing, counsel for both the individual and the DOE submitted exhibits. Testifying at the
hearing were a DOE personnel security specialist, the DOE psychologist, a medical doctor who was a
member of the PAP panel (the PAP doctor), a counselor affiliated with a DOE Employee Assistance
Program (the EAP counselor), two of the individual’s supervisors, four of the individual’s coworkers and a
former coworker, the individual, and his wife.

II. Analysis

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual’s
eligibility for access authorization. In the Notification Letter, the DOE characterized this information as
indicating that the individual

is a user of alcohol habitually to excess, or has been diagnosed by a board-certified
psychologist as alcohol dependent or as suffering from alcohol abuse. His alcoholism is an
illness or mental condition which in the opinion of a board-certified psychologist causes, or
may cause, a significant defect in the [individual’s] judgment or reliability . . . .

DOE Exhibit 2-13 at 3-4 (citing 10 C.F.R. § 710.8(h), (j)).

Before discussing in detail the information presented by the DOE, I note that it is not unusual in a
personnel security case before the OHA to consider issues related to an individual’s use of alcohol. Two
aspects of the present case, however, are somewhat unusual and worth noting at the outset to provide some
context for the discussion that follows. First, conspicuously absent from the record in the present case are
any reports of negative incidents in the individual’s past, such as personal difficulties or arrests for
Driving While Intoxicated or Public Drunkenness, attributable to his use of alcohol. The initial catalyst for
the suspension of the individual’s clearance, as mentioned above, was the elevated MCV detected in tests
of the individual’s blood. Second, the ultimate decision to suspend the individual’s clearance relies on, as
set forth in the Notification Letter, the opinion of the DOE psychologist, who does not conclude that the
individual has been or is a user of alcohol habitually to excess, or that he suffers from alcohol abuse, but
rather that the individual suffers from alcohol dependence. Tr. at 80, 258. And this conclusion appears
ultimately to be based not so much on the individual’s pattern of alcohol use, as it is upon the individual’s



Case No. VSO-0417, 28 DOE ¶ 82,798 (H.O. Goering May 21, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0417.htm[11/29/2012 1:36:09 PM]

reaction (or lack thereof) to his elevated MCV level. The individual has been and continues to believe that
he does not have an alcohol problem, and he cites the opinion of his own endocrinologist, who is aware of
the individual’s elevated MCV, and who has treated the individual for nine years. Individual’s Exhibit
BX-29 (affidavit of endocrinologist); Tr. at 220.

A. The Opinion of the DOE Psychologist

The DOE psychologist’s July 6, 2000 evaluation of the individual lasted approximated eight hours,
beginning with a “structured clinical interview, [which] can take from an hour to two hours.”

In addition to that, I give a number of personality instruments, give an MMPI. In this case I
gave an alcohol use inventory, gave a Millon Clinical Multiaxial Inventory. I gave a
Projective, which is a kind of a sentence completion test. And in essence, I combine all of that
information in the form of a report and try to summarize and compile and identify patterns,
look at trends, look at incidents, situations that are significant, indicative of any kind of a
difficulty, and I compare that to the questions, and I try to answer the questions that the
Department submits.

Tr. at 53.

In response to the question, “Does [the individual] have an illness or mental condition which causes, or
may cause, a significant defect in judgment or reliability?” the DOE psychologist responded that the
individual’s “subjective assessment regarding his association with alcohol appears to be inaccurate. Poor
introspective analysis regarding his dependence on alcohol is the only significant defect that is apparent.
He does not reflect any other psychopathological condition that would impair his judgment.” Id. at 8.

In response to the question from the DOE, “Is [the individual] a user of alcohol habitually to excess or is
he alcohol dependent or suffering from alcohol abuse?” the psychologist responded that the individual’s
“history--most of which is by his own report--includes a picture of alcohol usage that serves as a ?relaxer’
for him after work. He acknowledges work to be more tension-producing than in the past. This pattern of
self-medication has been habitual and suggests a dependent pattern.” Individual’s Exhibit BX-27 at 7.

The DOE psychologist cited criteria for Alcohol Dependence found in the Diagnostic and Statistical
Manual of Mental Disorder, Fourth Edition (DSM-IV). The DSM-IV lists seven criteria for substance
dependence, and defines substance dependence as a “maladaptive pattern of substance use, leading to
clinically significant impairment or distress, as manifested by three (or more) of [the seven criteria],
occurring at any time in the same 12-month period.” DSM-IV at 197. The DOE psychologist testified as to
why he concluded that the individual met three of the criteria.

(1)“[T]here was a persistent desire or unsuccessful effort to cut down or control substance
use. That would be borne out by the fact that there was -- there were directives given to him
[by PAP officials] to abstain, and yet that abstention did not occur.”

(2)“Important occupational activities have been given up or reduced because of substance use,
I mean, the fact that his [PAP] access was limited and restricted would seem to me to be an
indication of an occupational activity that has been given up. I mean, his occupational freedom
has been restructured, and that based on alcohol use. Yet there was still continued use.”

(3)“And the substance use has continued despite knowledge of having a persistent or
recurrent physical problem, and that is identified by the lab reports that [PAP officials] stated
were high, abnormally high and consistently abnormally high. . . . [T]he MCV level was the
level that was chronically high . . . .”

Tr. at 61. The DOE psychologist’s report concluded that the “current limited evaluation data point to” a
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DSM-IV diagnosis of “Alcohol dependence, without physiological dependence.” Individual’s Exhibit BX-
27 at 8.

While the DOE psychologist’s conclusions appear to reasonably follow from his observations of the
individual, the opinion of the individual’s endocrinologist casts significant doubt on certain of the
psychologist’s observations, particularly those related to the individual’s own opinion that he does not
have an alcohol problem. Because of this, and because of the lack of agreement from several other experts
with the diagnosis of the DOE psychologist, as discussed below, I do not believe that the individual is
either alcohol dependent or suffers from a condition that causes, or may cause, a significant defect in the
individual’s judgment or reliability. Moreover, I do not find that the individual is or has been a user of
alcohol habitually to excess.

B.Whether the Individual Suffers from a Condition that Causes, or May Cause, a
Significant Defect in Judgment or Reliability

The sole basis for the DOE psychologist’s opinion that the individual’s condition “causes, or may cause, a
significant defect in judgment or reliability” was his observation that the individual’s “subjective
assessment regarding his association with alcohol appears to be inaccurate” and that this inaccurate
assessment demonstrates “[p]oor introspective analysis regarding his dependence on alcohol . . .” Id.
However, the individual testified that his endocrinologist has never been of the opinion that the individual
has a problem with alcohol. “I have to go to them every quarter, and I've been seeing him for years every
quarter, and he knows my medical situation better than anybody. And he would have stated that I had a
problem.” Tr. at 240-41.

At the end of the hearing, I requested that the individual submit a statement from his endocrinologist
corroborating the individual’s account of the doctor’s opinion. After the hearing, the individual submitted
a sworn affidavit from the doctor, a portion of which is quoted below:

1. . . . I am a medical doctor licensed to practice medicine . . . . I am an endocrinologist.
2. I have seen [the individual] as my patient for several years. One of the functions that I

perform with [the individual] is the monitoring of his blood work. I am aware that his
MCV levels have historically been at, or slightly above, the upper end of the
recommended range for MCV levels. I am also aware of numerous liver enzyme tests
which have been performed and have remained normal through the years.

. . . .

4.The MCV level is not always a sign of alcohol abuse, as it may be affected by other factors.

5.It is my experience as a medical doctor that people can have elevated MCV levels without
any consumption of alcoholic beverages. Through my years of treating [the individual], I have
never had any reason to believe that his MCV blood test was a sufficient indicator of an
alcohol problem with [the individual].

6.If I suspected that [the individual] had an alcohol problem, I would not hesitate to
recommend that he seek help for any possible problem. Had I recommended some type of
treatment, I feel [the individual] would have been cooperative with such suggestions.
However, I have never had any reason to believe that such a problem exists with regards to
[the individual].

Individual’s Exhibit BX-29.

Because the individual’s doctor did not testify at the hearing in this matter, where he would have been
subject to cross-examination, I attach relatively less weight to his ultimate opinion that the individual does
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not have an alcohol problem. However, I do find the affidavit sufficiently corroborates the individual’s
description of the opinion his own doctor conveyed to him. Because the individual’s opinion that he does
not have an alcohol problem essentially reflects the opinion of his doctor, I do not see the basis for
describing the individual’s opinion as a “subjective assessment” that demonstrates “poor introspective
analysis regarding his dependence . . .” Since the DOE psychologist’s observation to this effect is the sole
basis for his opinion that the individual’s condition “causes, or may cause, a significant defect in judgment
or reliability,” I find that opinion lacks a sufficient factual basis.

C.Whether the Individual Suffers from Alcohol Dependence

Among what the DOE psychologist described as “limited evaluation data point[ing] to” a diagnosis of
Alcohol Dependence was the presence of three of the seven DSM-IV criteria for substance dependence.
As noted above, the DSM-IV defines substance dependence as not only a “maladaptive pattern of
substance use,” but one that is “manifested by three (or more) of” seven listed criteria. DSM-IV at 197.

In the opinion of the DOE psychologist, the individual met three of the criteria based upon the MCV levels
recorded by PAP officials, the individual’s reaction to the recommendations of PAP officials that he
discontinue the use of alcohol, and the decision by PAP officials to suspend the individual from the PAP.
It is helpful to view these events, all of which occurred in a three-0month period from December 1999 to
February 2000, against the backdrop of the individual’s o.ngoing relationship with his endocrinologist and
that doctor’s expressed opinion.

In late 1999, the individual’s MCV level was 103, which “triggered” the first meeting with PAP officials
on December 2, 1999. Tr. at 155. At the time of the meeting, the individual did not believe he had a
problem with alcohol, Tr. at 237, an opinion that was in accord with that of his endocrinologist, who has
been monitoring the individual’s blood work for several years. Individual’s Exhibit BX-29. The PAP
officials recommended that the individual discontinue his use of alcohol and have his MCV levels checked
again eight weeks later. Though the individual testified credibly at the hearing that he had reduced his
alcohol consumption between that meeting and a second meeting on February 18, 2000, he freely admitted
at that second meeting and at the hearing that he had not completely abstained from drinking. Tr. at 237-
38. The individual also testified, again credibly and with corroboration from his wife, that after the
February 18 meeting, at which PAP officials decided to suspend the individual from the PAP, he
consumed alcohol only on one day in March 2000, and none since. Tr. at 222, 238.

The individual’s suspension from PAP certainly provides support for the DOE psychologist’s statement in
his written evaluation that, “Important occupational activities have been given up or reduced because of
substance use.” Individual’s Exhibit BX-27 at 8. It was also not unreasonable to conclude, as did the DOE
psychologist, that a “persistent desire or unsuccessful efforts to cut down or control substance use has
been seen.” Id. Assuming that the individual made an effort to completely abstain from using alcohol after
the December 1999 meeting, that effort was in fact unsuccessful, though the individual has testified
credibly that he has successfully abstained since March 2000.

I note, however, conspicuous weaknesses in the basis for the third criterion noted by the DOE
psychologist, that the “substance use has continued despite knowledge of having a persistent or recurrent
physical problem that is likely to have been caused or exacerbated by the substance.” Id. The physical
condition, as described by the DOE psychologist, was the individual’s “consistently high” MCV level. Tr.
at 61. Admittedly, the fact that the individual may have chosen to rely on the opinion of his
endocrinologist rather than PAP officials when they recommended he abstain from alcohol may be a
reasonable basis for the first two criteria cited by the DOE psychologist, since the individual should have
known that by not immediately abstaining, his was putting his participation in PAP at risk. However, there
is no evidence that PAP officials ever advised the individual that his MCV level posed any health problem,
i.e. that it was anything other than a blood test result relied upon to estimate an individual’s alcohol
consumption. Thus, given the opinion of his endocrinologist that his MCV level was not “a sufficient
indicator of an alcohol problem,” Individual’s Exhibit BX-29 at 1, I fail to see how one could ascribe to
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the individual, then or now, “knowledge of having a persistent or recurrent physical problem that is likely
to have been caused or exacerbated by” the use of alcohol. Apart from whether the endocrinologist’s
opinion is objectively accurate, the individual’s decisions regarding his use of alcohol during this period
were certainly reasonable in light of the opinion of his doctor, with whom the individual has a continuing
doctor-patient relationship. And those decisions were definitely not taken against the advice of his doctor,
who described the individual as “a very compliant patient” who “has performed each and every request
that I have given him.” Id. at 2. In this critical respect, the factual findings underlying the DOE
psychologist’s opinion appear to me to be inaccurate.(2)

I consider, along with the opinion of the DOE psychologist, the opinion of an EAP counselor who has met
in sessions with the individual at least once per month since the summer of 2000. The EAP counselor
testified that there was no “conclusive evidence to . . . completely rule out substance dependence or rule in
substance dependence.” Tr. at 95. This inconclusive opinion is not particularly helpful in evaluating the
opinion of the DOE psychologist, since each used different diagnostic tools, none of which appear to be
particularly unreasonable or unorthodox. Yet the opinion certainly does not lend any independent support
to that of the DOE psychologist.

In addition, the PAP panel (including a psychologist and a medical doctor) that met with the individual in
December 1999 and February 2000 concluded that, while the individual met criteria for alcohol use
disorder, “[t]here is a definition of alcohol dependence in the DSM-IV, and we didn't think that he met
that criteria.” Tr. at 144 (testimony of medical doctor). The doctor continued, “Alcohol use disorder
simply means they're drinking more alcohol than their body can reasonably handle without some changes.
And it didn't suggest to us that his condition was so bad that he might need professional help. We thought
that he could probably quit without that if he wanted to.” Id. at 143.

Finally, there is the opinion of the individual’s endocrinologist, who has seen the individual on a regular
basis for the past nine years. Adding weight to his opinion that the individual does not have an alcohol
problem is the relatively long-term relationship between doctor and patient and the doctor’s awareness of
the condition (elevated MCV) that originally caught the attention of PAP officials. Though I would have
preferred to have heard live testimony from the endocrinologist, this opinion obviously cannot be ignored.

On balance, taking into account both the weaknesses in certain of the assumptions of the DOE
psychologist and the lack of agreement with his diagnosis from other experts, I am more persuaded by the
opinion of the other experts that the individual does not suffer from Alcohol Dependence.

D. Whether the Individual Has Been, or Is, a User of Alcohol Habitually to Excess

The most obvious security concern generally raised by the use of alcohol is a function of the known
intoxicating effect of the drug. “Because the use of alcohol at the very least has the potential to impair a
user’s judgment and reliability, individuals who use alcohol to excess may be susceptible to being coerced
or exploited to reveal classified matters. These security concerns are indeed important and have been
recognized by a number of Hearing Officers in similar cases.” Personnel Security Review, Case No. VSA-
0281, 27 DOE ¶ 83,030 at 86,644 (2000).

Thus, the Part 710 regulations describe as derogatory information that an individual has “[b]een, or is, a
user of alcohol habitually to excess . . . .” 10 C.F.R. § 710.8(j). With respect to such a finding under
Criterion J, there is no requirement of a diagnosis by a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist. At the same time, there is nothing in the regulations that
would preclude giving due weight to the expressed opinion of an expert on this issue, such as that of a
medical expert or a personnel security specialist.

In the present case, there is no evidence that the individual drinks habitually to excess, or even that he
occasionally drinks to excess. Indeed, the DOE psychologist testified as follows as to the effect of alcohol
on the individual:

file:///cases/security/vsa0281.htm
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Q.Okay. Is there any evidence that he drank, in his history any evidence that he drank to
intoxication that you know of[?]

A.Not that I know of.

Q.Let's assume that he has, that he continues to be, under your diagnosis, alcohol dependent,
continues the pattern of drinking -- and let's say -- assume he continues the pattern of
drinking that he exhibited throughout his life, that level, is that the kind of level that leads him
to be intoxicated, as far you can tell?

A.Not intoxicated, no.

. . . .

Q.Okay, do you have any reason to believe that his alcohol use directly has ever impaired his
judgment . . . or reliability?

A.No.

Tr. at 263-64. Although, as noted above, the DOE psychologist concluded that the individual suffered
from alcohol dependence, the psychologist did not find that he was a user of alcohol habitually to excess.
Tr. at 80, 258. And while PAP officials reached a diagnosis of alcohol use disorder, the testimony of the
medical doctor who served on the PAP panel confirmed that the diagnosis was based upon presumed
physiological (MCV level), rather than psychological, effects on the individual. Tr. at 156. Considering the
lack even of allegations that use of alcohol has ever affected the individual’s judgment or reliability, and
the noted absence of any negative alcohol-related legal or personal events in the individual’s history, I do
not find that the individual has been, or is, a user of alcohol habitually to excess.

III. Conclusion

For the above-stated reasons, “after consideration of all the relevant information, favorable and
unfavorable,” I conclude that restoring the individual’s “access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §§
710.7(a), 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy
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19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering

Hearing Officer

Office of Hearings and Appeals

Date: May 21, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2) This is not to say that an individual cannot be accurately diagnosed by a competent professional
without meeting a minimum number of DSM-IV criteria for a particular disorder. However, where an
expert explicitly relies on certain criteria, the factual basis (or lack thereof) for a given criterion must be
taken into account in my determination of the ultimate evidentiary weight I will give to that opinion, e.g.,
vis-a-vis the conflicting opinions of other experts.
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Case No. VSO-0418, 28 DOE ¶ 82,795 (H.O.
Cronin March 19, 2001)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

March 19, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:November 20, 2000

Case Number:VSO-0418

This Opinion concerns the eligibility of XXXXXXXXXXX (the Individual) to hold an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” (1) Based on the
record before me, I am of the opinion that the Individual’s access authorization should not be granted.

I. Background

A. Procedural History

The Individual is an employee of a contractor at a Department of Energy (DOE) facility. The Individual’s
employer requested that the Individual apply to receive an access authorization. After conducting a
background investigation on the Individual, the Operations Office conducted a Personnel Security
Interview (PSI) with the Individual in June 2000 to resolve several concerns raised by information
discovered during the investigation. Since the security concern remained unresolved after the PSI, the
Operations Office requested that the Individual be interviewed by a DOE consultant psychiatrist (DOE
Psychiatrist). The DOE Psychiatrist interviewed the Individual on July 25, 2000, and issued an evaluation
to the DOE on August 23, 2000 in which he concluded that the Individual did not suffer from any
condition that could cause a significant impairment in judgement. See DOE Exhibit 3-1. However, the
evaluation noted that the Individual admitted that she had smoked marijuana once in February or March
2000 after she had been hired to work at the DOE facility. Id. at 8, 15. This admission contradicted the
information the Individual had provided in her PSI. In the PSI, the Individual stated that the last time she
used marijuana was in 1978 or 1979. See DOE Exhibit 5-1 at 78 (PSI).

The Operations Office ultimately determined that two items of derogatory information created a substantial
doubt about her eligibility for an access authorization. Specifically, these items were the Individual’s
failure to provide an accurate answer in the PSI concerning her last marijuana usage and the Individual’s
use of marijuana while aware of the DOE facility’s policy against employee illegal drug usage.

file:///ps401-500.htm#vso0418
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Accordingly, the Operations Office obtained authority from the Director of the Office of Safeguards and
Security to initiate an administrative review proceeding.

After the Manager of a DOE Operations Office has obtained the authority to conduct an administrative
review proceeding, the individual is notified of the basis for the DOE’s substantial doubt concerning his
(or her) eligibility for an access authorization and provided “the option to have the substantial doubt
regarding eligibility for access authorization resolved in one of two ways: (i) By the Manager, without a
hearing, on the basis of the existing information in the case; (ii) By personal appearance before a Hearing
Officer (a 'hearing').” 10 C.F.R. §§ 710.10(b), (d), 710.21(a), (b)(3). “[I]f a hearing is requested, the
individual [has] the right to appear personally before a Hearing Officer; to present evidence in his own
behalf, through witnesses, or by documents, or both; and, . . . to be present during the entire hearing . . . .”
10 C.F.R. § 710.21(b)(7). The hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
Individual. See DOE Exhibit 2-4; 10 C.F.R. § 710.21. That letter informed the Individual that information
in the possession of the DOE created a substantial doubt concerning her eligibility for access
authorization. The Notification Letter included a statement of that derogatory information and informed
the Individual that she was entitled to a hearing before a Hearing Officer in order to resolve the substantial
doubt regarding her eligibility for access authorization. The Individual requested a hearing, and the DOE
forwarded the Individual’s request to the Office of Hearings and Appeals (OHA). The Director of OHA
appointed me as the Hearing Officer in this matter. At the hearing convened pursuant to 10 C.F.R. §
710.25(e) and (g), the DOE psychiatrist, a Personnel Security Specialist, and the Individual testified. The
DOE Counsel submitted 19 exhibits and the Individual submitted 4 exhibits prior to the hearing.

B. The Basis for the DOE’s Security Concern

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of two regulatory criteria, paragraphs (f) and (l) of 10 C.F.R. § 710.8. DOE Exhibit 2-4. In the Notification
Letter, the DOE stated that the information indicated that the Individual (1) “has deliberately
misrepresented, falsified, or omitted significant information from a personnel security interview”
(Criterion F), and (2) “has engaged in unusual conduct or is subject to circumstances which tend to show
that she is not honest, reliable, or trustworthy; or which furnishes reason to believe that she may be subject
to pressure, coercion, exploitation, or duress which may cause her to act contrary to the best interests of
national security” (Criterion L). Id.; see 10 C.F.R. § 710.8(f), (l).

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). In considering the question of the Individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the
nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

After consideration of all the relevant information in the record, I conclude for the reasons set forth in this
Opinion that the concerns raised by the derogatory information regarding the Individual remains
unresolved. Because of this unresolved concern, it is my opinion that the Individual’s access authorization
should not be granted.

II. Analysis
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A. Security Concerns Cited Under 10 C.F.R. § 710.8(f)

Criterion F pertains to information that a person has deliberately misrepresented, falsified, or omitted
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a
personnel qualification statement, a personnel security interview, written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for a DOE
access authorization or proceedings conducted pursuant to 10 C.F.R. § 710.20 through § 710.31. 10 C.F.R.
§ 710.8(f). The facts are undisputed concerning the Individual’s failure to provide an accurate answer
concerning her last marijuana usage. In the June 2000 PSI, the individual was asked about the last time
she had used marijuana:

Q: So your last use would have been when, of marijuana?

A: Probably then, high school.

Q: Okay. 11th grade?

A: Yeah.

Q: That was ni [sic] -- in ?78 probably.

A: Yeah, I graduated in ?79, ?78.

Q: Okay. Your future intentions regarding marijuana?

A: Uh, I haven’t used in years, I, I have no intention of ever using that or any other illegal
drug ever again. I’m, too health conscious. . . .

DOE Exhibit 5-1 at 78.

The Individual was subsequently referred for an examination by the DOE Psychiatrist. During his July
2000 examination, the DOE Psychiatrist informed the Individual that he was going to send her to a
laboratory for some tests one of which could be a test involving analysis of her hair. DOE Exhibit 3-1 at
8; Transcript of Hearing (Tr.) at 20. He further told the Individual that, because she had long hair, the test
could detect drugs used several years ago. He then asked her if she wanted to revise any of her answers
regarding the last time she had used any type of illegal drug. In response, she then told the DOE
Psychiatrist “I took a couple of hits one night someone smoked pot around 4-5 months ago.” DOE Exhibit
3-1 at 8; see Tr. at 20, 29-30. The Individual does not challenge the accuracy of these facts.

At the hearing, the Individual explained her answer in the PSI as reflecting her belief that the question in
the PSI referred to “habitual daily use.” Tr. at 28-29. She went on to testify that she didn’t disclose her one
time use in February-March 2000 because “I feared losing my job and I didn’t see it as use.” Tr. at 29.

My review of the PSI transcript does not disclose any reasonable basis for the Individual to conclude that
the personnel security specialist’s question referred only to habitual use. In the PSI, the personnel security
specialist begins her questioning about illegal drug usage by asking “at any time of your life have you
used illegal substances . . . . –even once, uh, an experiment?” DOE Exhibit 5-1 at 74. Only one question in
the PSI referred to regular use “Okay. So you would say that it [usage in high school in 1978 or 1979] was
just a one-time thing that you used back then or was it, uh, regular?” Id. at 75. The question the Individual
responded to concerning her last use of marijuana was unequivocal - “So your last use would have been
when, of marijuana?” Id. at 78. The Individual’s admission that she feared losing her job if she disclosed
her recent one-time use is also an indication that she knew her answer was not entirely honest. On the
basis of the evidence in the record, I find that the Individual deliberately provided an false answer in her
PSI. Consequently, DOE properly invoked Criterion F, 10 C.F.R. § 710.8(f), concerning the Individual’s
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answer in the PSI.

The basis for the DOE security concerns is obvious. As explained by the Personnel Security Specialist at
the hearing, security programs are based upon trust, and when an individual breaches that trust, it is
difficult to determine to what extent DOE can trust the individual in the future. Tr. at 9. This principle has
been consistently recognized by DOE Hearing Officers. See, e.g., Personnel Security Hearing (Case No.
VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999).

There is no obvious medical or other type of expert that an individual can produce to support rehabilitation
from falsification. There are no well-known programs that can be followed, such as the ones that exist for
drug and alcohol abuse. A Hearing Officer must therefore look at the statements of an individual and facts
surrounding the falsification in order to assess whether the individual has rehabilitated himself from the
falsehood and whether granting or restoring the clearance would pose a threat to security. See Personnel
Security Hearing (Case No. VSO-0255), 27 DOE ¶ 82,801 at 85,816 (1999); Personnel Security Hearing
(Case No. VSO-0327), 27 DOE ¶ 82,844 (2000). The Individual has presented evidence which she
believes mitigates the security concern raised by her falsification.

The Individual has submitted two letters written on her behalf. The first is a letter written by a friend who
has known the Individual for six years. Individual Exhibit 1-3. The letter points out the Individual’s
service in the National Guard and states that she has not witnessed or has any knowledge of the Individual
using illegal drugs. Id. The letter also highlights the Individual’s struggle to become a good provider and
parent for her daughter. Id. In the friend’s opinion, the Individual would not present a risk to national
security. The second letter is from the manager of the department in which the Individual works.
Individual Exhibit 1-4. The letter describes the Individual’s excellent performance in carrying out her
duties and states that the Individual is a “trustworthy employee.” Id. It goes on to state that the Individual
has earned the respect of her coworkers, supervisors and customers. Id. The letter also documents the
Individual’s exemplary work performance by describing a monetary performance award given to the
Individual for her outstanding service. Id.; Individual Exhibit 1-1. This award is even more notable since
the organization that gave the Individual the award rarely gives such awards to a service employee.
Individual Exhibit 1-4.

At the hearing, the Individual testified that she regrets not mentioning her one-time use in 2000 in the PSI.
Tr. at 32. The Individual states that her one-time use in February-March 2000 was a serious error in
judgment. Tr. at 35. Additionally, she testified that since 1978 or 1979 she only smoked marijuana one
time (in February-March 2000) and that she no longer associates with the friends who offered her the
marijuana. Tr. at 32. The Individual asserts that she would not use marijuana in the future even if it
became legal. Tr. at 32.

After considering all the evidence before me, I do not believe that the Individual has mitigated the concern
raised by her false answer in the PSI. While the DOE has presented only one incident of falsification
concerning the Individual, the Individual’s falsification is relatively recent, having occurred approximately
12 months ago. Moreover, the falsification concerns illegal drug use, which raises a potential security
concern in its own right. While the Individual did provide the DOE Psychiatrist a correct answer regarding
her last marijuana usage, I note that her answer was prompted by the threat of drug test using a hair
sample. In addition, the Individual admitted that her fear of losing her job played a role in prompting her
to provide a false answer. Despite the fact that the record indicates that the Individual is an excellent
employee, this, in itself, is not sufficient to establish to a sufficient degree the Individual’s trustworthiness.
In sum, the Individual’s falsification, while isolated, is related to an important security concern. Further,
the Individual has failed to mitigate the security concern raised by her falsification.

B. Security Concerns Cited Under 10 C.F.R. § 710.8(l)

Criterion L relates to information indicating that an individual has engaged in unusual conduct or is subject
to circumstances which tend to show that she is not honest, reliable, or trustworthy; or which furnishes
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reason to believe that she may be subject to pressure, coercion, exploitation, or duress which may cause
her to act contrary to the best interests of national security. 10 C.F.R. § 710.8(l). In the present case, the
DOE cites two items of derogatory information which it asserts falls under the ambit of Criterion L. First,
as described above, the Individual provided false information in the PSI concerning her last marijuana
usage. Second, the Individual used marijuana while aware of the DOE facility’s policy prohibiting illegal
drug usage.

With regard to her marijuana usage, the Individual does not challenge the DOE’s allegations. The
Individual testified that at some time in February or March 2000 she was attending a party with a few
other individuals and someone offered her a marijuana cigarette to smoke. She states that she took two
“tokes” or puffs of the cigarette. Tr. at 30. The Individual also admits that when she used marijuana in
February-March 2000 she was aware of the policy prohibiting illegal drug use by employees. Tr. at 31.
Since this event she has disassociated herself from those friends and has no intention of ever using
marijuana again. Tr. at 32. Given the Individual’s falsification of an answer in her PSI and her admitted
marijuana usage, I believe that DOE properly invoked Criterion L.

Earlier in this Opinion, I found that the Individual provided a false answer in her PSI regarding her last
marijuana usage and that the Individual had failed to mitigate the concerns raised by her falsification. With
regard to the marijuana usage itself, I do not find any mitigating circumstances that would excuse the
incident. The Individual knew of her employers policy prohibiting employee illegal drug use. More
significantly, the use of marijuana violates federal and state law. The Individual’s disregard for law raises
questions about the individual’s reliability and judgement. See Personnel Secrity Hearing (Case No. VSO-
0099), 26 DOE ¶ 82,759 (1996). The Individual has testified that since 1978 or 1979 her usage was limited
to that one occasion and that she no longer associates with the friends that offered her the marijuana.
However, given the Individual’s relatively recent conduct, I find that the security concerns raised by the
derogatory information presented under Criterion L have not been mitigated at this time.

III. Conclusion

As set forth above, I find that the record in this case raises a number of security concerns. First, I find that
the Individual provided a false answer to a question in the PSI. Because the DOE security program
depends on the honesty of clearance holders, it is imperative that such persons be completely honest.
Second, the behavior of the Individual in failing to provide an honest answer in the PSI and in using
marijuana when aware of the DOE facility’s policy forbidding illegal drug use tends to show that there is
some doubt concerning the Individual’s reliability and judgement. After reviewing all the evidence in the
record, I cannot conclude that granting the Individual’s access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. It is therefore my
opinion that the Individual’s access authorization should not be granted. 10 C.F.R. § 710.27(a). (2)

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

file:///cases/security/vso0099.htm


Case No. VSO-0418, 28 DOE ¶ 82,795 (H.O. Cronin March 19, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0418.htm[11/29/2012 1:36:10 PM]

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

Date: March 19, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.

(2)While I cannot recommend that the Individual clearance be granted, I do wish to remind the Individual
that a security clearance determination is not a moral assessment on the life of an individual or an
indication necessarily that one is not to be trusted with the important responsibilities in everyday life. It is
an assessment of the risk in the national security context in giving a person a security clearance. The
record indicates that the Individual has struggled and prevailed over a number of obstacles in her life for
which I commend her efforts.
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August 3, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:November 21, 2000

Case Number: VSO-0419

This Opinion concerns the eligibility of XXXXX (the individual) for restoration of his access authorization
under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A, entitled
"General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."(1) A DOE Operations Office suspended the individual’s access authorization pursuant
to the provisions of Part 710. As discussed below, after carefully considering the record before me in light
of the relevant regulations, I recommend that the individual’s access authorization not be restored.

I. Background

For several years the individual has been employed by a DOE contractor in a position that requires him to
maintain an access authorization. In 1998, the DOE commenced a routine background reinvestigation of
the individual. During the reinvestigation process, the DOE learned that the individual had been arrested
twice for Driving While Intoxicated (DWI) and once for Aggravated Battery on a Household Member
(Domestic Violence arrest). In March 2000, the DOE conducted a Personnel Security Interview (PSI) with
the individual to explore the extent of the individual’s alcohol use and to clarify the circumstances
surrounding the DWI and Domestic Violence arrests.

After the PSI, the DOE referred the individual to a board-certified psychiatrist (DOE consultant-
psychiatrist) for an evaluation. The DOE consultant-psychiatrist examined the individual on August 15,
2000 and, shortly thereafter, issued a Psychiatric Report in which he opined that the individual suffers
from alcohol abuse and does not present evidence of adequate rehabilitation or reformation. Since
information creating doubt as to the individual’s eligibility for a security clearance remained unresolved
after the mental evaluation, the DOE suspended the individual’s security clearance and obtained authority
from the Director of the Office of Safeguards and Security to initiate this administrative review
proceeding. The DOE then issued a Notification Letter to the individual, citing the DOE consultant-
psychiatrist’s opinion regarding the individual’s alcohol consumption and his rationale for that opinion as
information that created a substantial doubt as to the individual’s continued eligibility for an access
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authorization under 10 C.F.R. §710.8(j) (Criterion J). (2)

Upon receipt of the Notification Letter, the individual filed a response and requested a hearing. The DOE
transmitted the individual's hearing request to the Office of Hearings and Appeals (OHA) Director, and the
OHA Director appointed me as the Hearing Officer in this case. 10 C.F.R. § 710.25 (a), (b). (3) I
convened a two-day hearing in this matter after receiving an extension of time from the OHA Director. 10
C.F.R. § 710.25(g).(4)

At the hearing, 13 witnesses testified, two of them twice. The DOE called five witnesses: a personnel
security specialist, two police officers, a social worker, and the DOE consultant- psychiatrist. The
individual who was represented at the hearing by two attorneys testified himself and presented the
testimony of seven other witnesses: his wife, two colleagues, two drug and alcohol abuse counselors, a
security specialist from another agency and an internist. The DOE submitted eight exhibits into the record,
the majority of which had several subsections (Exhibits 1-8); the individual tendered 17 (Exhibits A
through Q). On July 5, 2001, I closed the record in this case when OHA received the DOE’s closing
statement. See 10 C.F.R. § 710.27(e).(5)

II. Standard of Review

A DOE administrative proceeding under 10 C.F.R. Part 710 is authorized when the existence of derogatory
information leaves unresolved questions about an individual’s eligibility for access authorization. A
hearing under Part 710 is not a criminal matter, in which the burden is on the government to prove the
defendant guilty beyond a reasonable doubt. See Personnel Security Hearing, (Case No. VSO-0078) 25
DOE ¶ 82,802 (1996). Rather, in Part 710 hearings, a different standard is applied in order to protect
national security interests. A hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once DOE Security has
made a showing of derogatory information raising security concerns, the individual must come forward
with evidence to convince the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d). See Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995)
(affirmed by OSA, 1996), and cases cited therein. This standard implies that there is a strong presumption
against the granting or restoring of a security clearance. See Department of Navy v. Egan, 484 U.S. 518,
531 (1988) (“clearly consistent with the national interest” standard for the granting of security clearances
indicates “that security determinations should err, if they must, on the side of denials”); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990) (strong presumption against the issuance of a security
clearance).

III. Findings of Fact

Many of the facts in this case are contested, and there is conflicting documentary and testimonial evidence
regarding some of those facts. As an initial matter, it is undisputed that the individual has been arrested
three times in a two-year period for incidents allegedly involving alcohol. The individual adamantly
maintains, however, that he was not intoxicated on any of those three occasions. The three arrests are
chronicled below.

In April 1995, the individual reports that he was driving his vehicle after having consumed three alcoholic
beverages(6) over a four-hour period when he encountered a police sobriety checkpoint. Ex. 4-2 at 17; Ex.
6-1 at 10. The individual failed a field sobriety test that the police administered to him at the checkpoint.
(7) Ex. 4-2 at 17. The individual then refused to take a breathalyser test, after which he was arrested and
charged with DWI (1995 DWI arrest). Ex. 6-1 at 10. According to court records, the DWI charges were
dismissed in June 1996 under the state’s “six-month rule.(8) Ex. 4-2 at 25.

In February 1997, the individual states that he had consumed as many as four beers (9) over a four- hour
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period when he began to drive home with his wife. Ex. 4-2 at 17. En route home, the individual decided to
stop at an Automated Teller Machine (ATM) to obtain cash. As the individual approached the parking lot
where the ATM was located, he swerved his vehicle to avoid hitting a parked car and then drove over a
small concrete barrier and curb as he entered the parking lot. Ex. 4-2 at 17; Ex. 3-1 at 2. A police officer
who had been observing the individual’s car as it almost struck a vehicle and jumped the curb, approached
the individual as he exited his vehicle. Ex. 5-2. According to the police report, the individual’s physical
condition was as follows on the night in question: his eyes were watery and blood-shot, his speech was
slurred, his pupils were dilated, his balance was wobbly, and his attitude was polite but dazed. Id. (10) The
police officer arrested the individual and charged him with aggravated DWI and careless driving (1997
DWI arrest) after the individual allegedly failed a field sobriety test (11) and refused to take a breathalyser
test. Ex. 4-2 at 25; Tr. at 37. The charges against the individual were dismissed under the “six-month rule”
referred to above when the police officer failed to appear in court on the scheduled court date. Ex. 4-2; Tr.
at 37.

Three weeks after the individual’s 1997 DWI arrest, the individual’s teen-aged son summoned the police
to the individual’s residence. According to a detailed handwritten police report, the police entered the
individual’s home and observed evidence of probable domestic violence. Ex. 5-1. One of the officers noted
in his report that the individual had a strong odor of alcoholic beverage on his breath and was swaying.
Id.(12) The individual was arrested for aggravated battery on a household member, assault on a household
member, and abandonment or abuse of a child (domestic violence arrest). Ex. 5-1; Ex. 4-2 at 18-19, 24.
The individual’s wife and children were taken to a shelter and Child Protection Services were contacted.
Ex. 5-1.

The day after the individual was arrested, a social worker with Child Protection Services was assigned to
investigate the allegations of child abuse. Tr. at 70. Two days later, the social worker met with the
individual, his wife and their children. Id. at 71. According to the contemporaneous notes taken by the
social worker on that day, the individual indicated that “he and his wife had had a little too much to drink
and that may have had an effect on what happened that evening.” Id. at 72. (13)

Subsequently, the individual’s attorney recommended to the individual that he seek counseling prior to his
court appearance in connection with the Domestic Violence arrest. Tr. at 327. The individual took his
attorney’s advice and consulted with a licensed drug and alcohol counselor in March 1997 (Alcohol
Counselor #1). According to Alcohol Counselor #1's recollection, (14) the individual met with her once or
twice a week for one hour over an eight-month period. Tr. at 171. The individual testified that he had been
in counseling with Alcohol Counselor #1 for three months when the court continued his trial on the
domestic violence arrest. Tr. At 328, 341. The individual testified further that the court advised him that
the domestic violence matter would be dismissed in six months if the individual refrained from drinking
and sought counseling. Tr. at 328.

On July 31, 1997, the individual executed a document that outlined the general terms and conditions of his
supervised probation. Ex. A. Among the terms and conditions of the individual’s supervised probation are
the following mandates:

No use of alcohol. No violence or hostility-related behavior. Counseling as ordered by the
court, to include alcohol, anger management and parenting counseling. Anatabuse [sp] if
medically authorized.

Id. The individual apparently complied with all the terms and conditions(15) of his supervised probation,
and the criminal charges stemming from the 1997 domestic violence arrest were dismissed. Ex. 4-2.

Sometime in 1998, the DOE commenced a routine reinvestigation of the individual for purposes of
continuing his access authorization. As part of that process, OPM conducted a full field investigation of
the individual in 1999. DOE learned of the three arrests described above during the course of the
reinvestigation process. Concerns regarding these arrests prompted the DOE to conduct a Personnel
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Security Interview (PSI) with the individual in March 2000. In August 2000, a DOE consultant-
psychiatrist examined the individual, administered the Minnesota Multiphasic Personality Inventory II
(MMPI-II) to him, and ordered laboratory tests, including a blood and urine sample screening. Tr. at 86.
The laboratory tests revealed several abnormalities, including the following:

elevated gamma-glutamyltransferase (GGT) enzymes
elevated alanine aminotranserase (ALT) enzymes
elevated lactate dehydrogenase (LDH) enzymes
low glucose
elevated cholesterol
elevated triglycerides
elevated uric acid

Ex. 3-1. In addition, the ratio of the individual’s serum GGT enzyme to his alkaline phosphatase (ALK)
was 3.6 (222/62), a fact that not only suggests alcoholic liver disease but is considered diagnostic for the
problem. Ex. 7G; Ex. 3-1. After reviewing the individual’s laboratory results in conjunction with the three
alcohol-related arrests and the information the individual provided during the interview, the DOE
consultant-psychiatrist concluded that the individual suffers from alcohol abuse and shows no signs of
reformation or rehabilitation. Id.

In October 2000, the individual visited a licensed drug and alcohol counselor (Alcohol Counselor #2) for
an alcohol assessment. Ex. B; Tr. at 190, 342. Alcohol Counselor #2 administered the Michigan Alcohol
Screening Test (MAST) to the individual. Ex. B at 2. The individual scored 2 on the MAST on a scale
where 4 indicates a serious problem with alcohol. Tr. at 200. Alcohol Counselor #2 opined that the
individual does not meet the criteria for alcohol abuse, although he believes there needs to be further
examination into the issue relating to the individual’s two DWI arrests. Id.

In April 2001, the individual consulted with an internist (Internist) for purposes of obtaining a referral for
additional laboratory tests. Ex. C. The Internist repeated only two of the seven laboratory tests that yielded
abnormal results in August 2000, the ALT enzyme and glucose. Id. On the April 2001 retest, the
individual’s ALT and glucose levels were within the normal ranges.

Two weeks later, the Internist repeated five of the seven laboratory tests (second retest) that the DOE
consultant-psychiatrist had performed in August 2000: the GGT, ALT, Glucose, Triglycerides, and
Cholesterol. The second retest revealed normal ALT, Glucose, Triglycerides, and Cholesterol levels. Ex.
F. With regard to the GGT levels, the second retest showed that the GGT levels had reduced by 50% from
the August 2000 test (121 compared to 222), but still remained well in excess of the normal range of 5-75.
Id. In addition, the Internist performed several autoimmune screening tests, three of which revealed
abnormalities, C-Reactive Protein, H. Pylori IgG, and Chlamydia pneumoniae IgG. Based on the
autoimmune screening tests and another test showing a low red blood count, the Internist believes it is
more likely that the individual has a peptic ulcer or gallbladder disease than a problem with alcohol. Tr. at
453.

IV. Analysis and Findings

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c). (16) While the individual has raised some compelling arguments in his defense, I am
not convinced that the evidence he has brought forward mitigates the Criterion J concerns in this case.
After due deliberation, it is my opinion that the individual’s access authorization should not be restored. I
cannot find that such restoration would not endanger the common defense and security and would be
clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The specific findings I make in support
of this recommendation are discussed below.
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A. Derogatory Information

Under the Part 710 regulations, the DOE may rely on the diagnosis of a board-certified psychiatrist that a
person suffers from alcohol abuse as justification for invoking Criterion J and suspending a person’s
security clearance. The individual has challenged some of the facts the DOE consultant- psychiatrist relied
on to formulate his diagnosis in this case, suggesting that no security concern exists when the facts are
properly examined.

In determining that there was sufficient derogatory information regarding the individual’s alcohol use to
rise to the level of a legitimate security concern, I considered and rejected the individual’s argument that
he had been vindicated from the charges associated with the three alcohol-related arrests because they
were dismissed. Tr. at 467. The dismissal of the three alcohol-related charges on technical grounds is not
tantamount to an evidentiary adjudication of “vindication” in my opinion. Moreover, my role is to evaluate
all the available information regarding the individual’s use of alcohol rather than to focus solely on the
outcome of a legal proceeding. See Personnel Security Hearing (Case No. VSO-0168), 26 DOE ¶ 82,803
(1997) (affirmed by OSA, 1998). In this case, the dismissals of the 1995 and 1997 DWI arrests and the
1997 Domestic Violence arrest on technical grounds do not prevent me from considering the individual’s
following admissions regarding those arrests: (1) that he consumed three alcoholic beverages over a four-
hour period prior to his 1995 DWI arrest; (2) that he consumed as many as four beers over a four-hour
period prior to his 1997 DWI arrest; (3) that he and his wife had had a little too much to drink prior to the
1997 Domestic Violence arrest and their drinking might have had an effect on them on the evening in
question; (4) that he almost hit a parked car with his vehicle prior to the 1997 DWI arrest; and (5) that he
drove his vehicle over a curb and cement barrier prior to his 1997 DWI arrest. Nor do the dismissals
negate the import of the following additional evidence suggesting that the individual’s alcohol
consumption prior to his three alcohol-related arrests may have impaired the individual’s abilities on the
nights of those arrests: (1) the police reported that he had failed the field sobriety test prior to the 1995
DWI arrest; (2) the police officer reported that prior to his arresting the individual during the 1997 DWI
arrest, he observed that the individual had watery, blood-shot eyes, slurred speech, dilated pupils, wobbly
balance, and a dazed attitude; and (3) a police officer reported that prior to arresting the individual on the
1997 Domestic Violence arrest, he observed the individual swaying and having a strong odor of alcohol on
his breath.

In addition, documentary evidence in the record reflects that in August 2000 the individual had elevated
liver enzymes (GGT, ALT, and LDH), elevated lipid levels (triglycerides, cholesterol) and other abnormal
blood tests (low glucose and elevated uric acid). In addition, the ratio of GGT to ALK in this case of 3.6 is
considered diagnostic for alcoholic liver disease. When the DOE consultant-psychiatrist interviewed the
individual, the individual denied that he had infectious hepatitis, was taking hepatotoxic medications, had
been exposed occupationally to substances that might cause liver damage, or had any other medical
illnesses that would explain the abnormal laboratory results. The DOE consultant-psychiatrist therefore
found that the abnormal test results strongly suggested that the individual was drinking excessively at the
time. Ultimately, after considering the three alcohol-related arrests in conjunction with the abnormal
laboratory results, the DOE consultant-psychiatrist exercised his clinical judgment and opined that the
individual suffered from alcohol abuse and showed no signs of reformation or rehabilitation.

My review of the factual underpinnings of the DOE consultant-psychiatrist’s opinion convinces me that a
legitimate security concern existed with regard to the individual’s alcohol consumption. It was reasonable
for the DOE to conclude based on the DOE psychiatrist’s expert opinion that the individual’s alcohol use
might impair his judgment and reliability and prevent him from safeguarding classified matter or special
nuclear material. Under the influence of alcohol, an individual may unwittingly divulge information or
may conduct himself in less than a socially acceptable manner, perhaps even engage in criminal activity.
For these reasons, Hearing Officers in DOE security clearance proceedings have consistently found that
alcohol abuse, alcohol dependence, and the habitual excessive use of alcohol raise important security
concerns. See, e.g., Personnel Security Hearing (Case No. VSO-0322), 27 DOE ¶ 82,845 (2000) (affirmed
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by OSA, 2000). Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996) (affirmed by
OSA, 1996); Personnel Security Hearing (Case No. VSO-0042), 25 DOE ¶ 82,771 (1995) (affirmed by
OSA, 1996).

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing (Case No. VSO- 0244), 27
DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998). In this case, the individual challenges the DOE consultant-psychiatrist’s
diagnosis that he suffered or suffers from Alcohol Abuse, contending that the DOE consultant-
psychiatrist’s opinion is flawed.

B. Mitigating Factors

There is substantial disagreement between two medical professionals regarding the medical reason why the
individual’s liver enzymes were elevated in August 2000 and why the individual’s GGT level continues to
be elevated today. Understanding the underlying causes of the abnormal laboratory tests is crucial in this
case because the DOE consultant-psychiatrist testified at the hearing that he would not have diagnosed the
individual as suffering from alcohol abuse in August 2000 had the individual’s liver enzymes not been
elevated.(17) Tr. at 124.

1. Differing Opinions whether the Individual Suffers from, or Suffered from, Alcohol Abuse

a. Medical Opinion of the Internist

The Internist testified by telephone twice at the hearing.(18) He related that he is board-certified and has
practiced medicine since 1979. Tr. at 249, 455. He testified that during his career he has treated many
patients with alcohol addictions. Id. at 241.

The individual visited the Internist in April 2001 to obtain a referral for laboratory tests. It is the
individual’s position that the Internist is a diagnostician who is qualified to interpret the constellation of
laboratory results and provide differential diagnoses for those results.(19)

The Internist first asserts that the DOE consultant-psychiatrist focused only on seven abnormal laboratory
tests in August 2000, but ignored three others that might have provided information for differential
diagnoses. Tr. at 243. Specifically, the Internist pointed out that in August 2000, the laboratory results
showed an elevated total protein level, an elevated serum globulin count and a low red blood cell count.
According to the Internist, the possible explanations for an elevated total protein level and an elevated
serum globulin include a variety of autoimmune diseases . Tr. at 247. As for the low red blood cell count,
the Internist testified that it signals anemia with an underlying differential diagnosis of peptic ulcer.

The Internist noted that in his entire medical career, he has never seen an alcoholic with an elevated total
protein. Id. As for the elevated GGT levels, the Internist stated that the most common cause of elevated
GGT levels is gallbladder disease. Tr. at 256. The Internist admitted at the hearing that there is some
possibility that the low blood count might be related to alcoholism, but he questioned that theory in view
of the laboratory results he obtained in April 2001 showing normal ALT, AST and ALK.

On the second day of the hearing, the Internist commented on additional laboratory tests (second retest)
that he had ordered during the hiatus between the first and second day of the hearing. The Internist pointed
out that the results from the second laboratory test he had ordered continue to show that the individual has
a low red blood count, a fact that causes the Internist to believe that the individual has peptic ulcer disease.
Tr. at 451. The Internist also noted that the second retest revealed for the first time that the individual has a
slightly elevated bilirubin (1.7 on a normal scale of 0-1.4), a fact that the Internist believes is suggestive of
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a peptic ulcer. Id. Other indicators that the individual has a peptic ulcer is an elevation in his H.Pylori IgG
antibodies, according to the Internist. Further, the second retest revealed an elevated C-Reactive Protein, a
fact the Internist believes might support a diagnosis of peptic ulcer or gallbladder disease. The Internist
stated that he has never seen an alcoholic with an elevated level of C-Reactive Protein in his career.
Moreover, the second retest indicated that the individual has an elevated level of chlamydia pneumoniae
IgG antibody. According to the Internist, this antibody is associated with a variety of diseases. Finally, the
Internist noted that the individual’s folic acid is within normal limits, a fact that undermines a diagnosis of
alcoholism. He explained that alcoholics have low folic acid counts because alcohol is toxic to folic acid.

b. Opinions of Alcohol Counselor #1 and Alcohol Counselor #2

Neither of the Alcohol Counselors who testified believed that the individual had a problem with alcohol.
Id. at 170, 190. I do not believe either of the counselors testimony should be accorded much weight,
however. The regulations codified at 10 C.F.R. § 710.8(j) specifically delineate the kinds of medical
professionals who are competent to render a diagnosis regarding the presence or absence of alcohol abuse
or alcohol dependence. Those medical professionals are a board-certified psychiatrists, other licensed
physicians, or licensed clinical psychologists. Neither of the two alcohol counselors who testified fall
within the definitions of the medical professionals delineated in 10 C.F.R.§ 710.8(j). To be sure, both are
licensed by the State and both testified they have valuable insights into their clients because they are both
recovering substance abusers themselves.(20) Id. at 178, 201. Nevertheless, neither possesses the requisite
educational or professional background required by the Part 710 regulations.

c. Opinion of the DOE consultant-psychiatrist

As an initial matter, the DOE consultant-psychiatrist disagreed with the Internist’s statement that
gallbladder disease is the most common cause of elevated GGT levels. The DOE consultant- psychiatrist
testified that alcohol abuse is statistically the main cause of elevated GGT levels. Tr. at 392.

According to the DOE consultant-psychiatrist, the individual’s 3.6 ratio of GGT to ALK in August 2000 is
quite telling. Exhibit 7G, entitled Source Book of Substance Abuse and Addiction, confirms that “the ratio
of serum GGT to ALK has become useful in distinguishing alcoholic from nonalcoholic liver disease: a
ratio greater than 1.4 suggests alcoholic liver disease while a ratio greater than 3.5 is considered diagnostic
for this problem.” Ex. 7G at 129.

The DOE consultant-psychiatrist also opined that the classic finding of gallbladder disease is an elevation
in the ALK. In this case, the individual’s ALK is normal in the August 2000 test, the April 2001 test and
the second retest as well, thus calling into question the likelihood that a gallbladder problem is the cause of
the individual’s elevated GGT levels.

The DOE consultant-psychiatrist also disagreed with the Internist’s testimony that alcoholics always have
reduced total protein levels. He pointed out that the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition, Text Revision 2000 (DSM-IV-TR) does not list total protein level as an
alcohol-associated laboratory finding. Tr. at 392. In contrast, most of the individual’s abnormal laboratory
results obtained in August 2000 are specifically delineated in the DSM-IV-TR as indicators of possible
alcohol abuse. Id.

As for the normalization of six of the seven abnormal test results between August 2000 and April 2001,
the DOE consultant-psychiatrist attributes the laboratory improvements to the individual’s near or total
abstinence from alcohol. Tr. at 392. As for why the individual’s GGT is still elevated after eight months of
sobriety, the DOE consultant-psychiatrist speculates that the individual may still be consuming alcohol. Id.
at 150.

d. Finding
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Both the DOE consultant-psychiatrist and the Internist have presented credible testimony to support their
respective positions. After evaluating the conflicting evidence, I find that it is possible that the individual
currently suffers from some medical condition, perhaps peptic ulcer disease.(21) The individual’s low red
blood cell count and presence of H-phyloria bacteria in his blood appear to support a diagnosis of peptic
ulcer disease. In this regard, the DOE consultant-psychiatrist admitted at the hearing that the presence of
H-pyloria bacteria is consistent with peptic ulcer disease. Tr. at 434.

Notwithstanding this finding, there is simply no evidence in the record that allows me to conclude that any
peptic ulcer the individual might currently suffer from either caused, or might have caused, the elevations
in the individual’s GGT, ALT, and LDH enzymes, cholesterol, triglycerides, uric acid and low glucose in
August 2000. Had the individual submitted evidence showing a direct correlation between peptic ulcer
disease and the elevated GGT and other abnormal laboratory tests, I might have been inclined to find that
the individual’s medical condition, not his alcohol use, caused at least the individual’s elevated GGT level.
(22)

Moreover, what is troubling about this case is the fact that the individual’s ALT, LDH, cholesterol,
triglycerides, uric acid and glucose normalized between the August 2000 test and the April 2001 test. If the
individual’s peptic ulcer caused the elevated liver enzymes and other associated abnormal laboratory
results in August 2000, it is difficult to understand why six of the seven abnormal laboratory results
normalized eight months later if the individual is still suffering from a peptic ulcer.

On the other hand, the individual’s GGT level, while reducing dramatically between August 2000 and
April 2001, still remains above normal limits.(23) Tr. at 133, 288. It is quite possible that the individual’s
asserted abstinence from alcohol since September 2000 caused or contributed to the 50% reduction in his
GGT levels. In this regard, the Internist admitted at the hearing that the improvement in the individual’s
liver function tests could have come from the individual’s abstention from alcohol and nonsteroidal
medications. Id. at 460. If this is true, then something else must be causing the individual’s GGT levels to
remain elevated. Ultimately, the burden is on the individual to prove that his alcohol consumption did not
cause his elevated abnormal test results. He has not met his burden in this regard.

In the end, the individual has presented many possible differential diagnoses for the abnormal laboratory
results. Without a definite diagnosis and further explanation of the nexus between whatever illness the
individual may have and the laboratory abnormalities, I cannot find a specific illness, other than alcohol
abuse, caused the individual’s abnormal laboratory results in August 2000. However, since I believed the
individual’s testimony that he has abstained from alcohol since September 2000, I must next decide
whether the individual is rehabilitated or reformed from his alcohol abuse.

2. Rehabilitation and Reformation

The DOE consultant-psychiatrist believes that individual needs one to two years of outpatient treatment of
moderate intensity to achieve rehabilitation and reformation. According to the DOE consultant-
psychiatrist, the individual cannot be considered rehabilitated because he has not sought treatment and is
in denial of his problem.

The individual counters by stating that he already received eight months of treatment with Alcohol
Counselor #1 in 1997 and that he is in no need of any further treatment. Alcohol Counselor #2 is in
agreement that no treatment is needed at this time.

The DOE consultant-psychiatrist’s recommendation regarding rehabilitation is consistent with other cases
involving diagnoses of excessive alcohol use, finding that DOE security concerns may be mitigated by
evidence of the successful completion of a viable alcohol treatment program combined with a minimum of
one year of abstention from alcohol. See Personnel Security Hearing, (Case No. VSO-0245), 27 DOE ¶
82,795 at 85,783 (1999), citing Personnel Security Hearing, (Case No. VSO- 0167), 26 DOE ¶ 82,801

file:///cases/security/vso0245.htm
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(1997). On the basis of the record before me, I am unable to find that the individual is rehabilitated or
reformed from his Alcohol Abuse.

First, the individual had only abstained from alcohol for a period of eight months by the time I convened
the second day of the hearing. Second, I am not totally convinced that the individual was motivated to
enter treatment with Alcohol Counselor #1 to address his alcohol problem. Rather, the facts lead me to
conclude that the individual followed his attorney’s advice to obtain counseling from Alcohol Counselor
#1 because his attorney anticipated that the court with jurisdiction over his Domestic Violence Arrest
would require such treatment. Even if I were to consider the individual’s eight months of counseling with
Alcohol Counselor #1 as voluntary, viable treatment, it would still fall short by four months of the
minimum treatment recommended by the DOE consultant- psychiatrist.

3. Job Performance

The individual argues that the individual’s consumption of alcohol has not had a deleterious effect on his
work performance. Tr. at 467. To support his contention, the individual tendered numerous
commendations, honors, and outstanding appraisals that he has received during his employment. Exs. H-O.
In addition, two colleagues attested that the individual is an honest, responsible, and competent worker. Tr.
at 216, 230. One of the colleagues has worked with the individual for 20 years and has traveled on
international assignments with the individual. According to the colleague, he has never seen the individual
intoxicated and does not believe the individual has an alcohol problem. Id. at 232.

It appears from the documentary and testimonial evidence submitted that the individual’s alcohol problem
has not, to date, affected his ability to perform his job responsibilities. However, sobriety and reliability on
the job do not overcome the security concerns. Personnel Security Hearing (Case No. VSO-0079), 25
DOE ¶ 82,803 (1996). Excessive consumption of alcohol off the job raises security concerns because of
the possibility that a clearance holder may say or do something under the influence of alcohol that
compromises national security. See Personnel Security Hearing, (Case No.VSO-0106), 26 DOE ¶ 82,767,
aff’d, Personnel Security Review, 26 DOE ¶ 83,009 (1997) (affirmed by OSA, 1997), and cases cited
therein. The fact that this has apparently not occurred in the past is no guarantee that it will not occur in
the future. For this reason, I cannot find that the individual’s work record alone resolves the alcohol-
related concerns advanced by the DOE.

4. Summary

In examining the totality of the evidence, I find that the individual’s three alcohol-related arrests, coupled
with the individual’s abnormal laboratory findings in August 2000, create a legitimate security concern
under Criterion J. The individual did not convince me that any of the police officers connected with the
three arrests falsified documents or fabricated evidence. Similarly, the individual did not convince me that
the social worker’s contemporaneous notes of her meeting with the individual and his family regarding the
Domestic Violence Arrest are inaccurate. While the arrests are not recent, I find that they remain relevant
because recent laboratory results strongly suggest the individual was excessively consuming alcohol in
August 2000.

There is a divergence of medical opinion whether the individual’s abnormal test results in August 2000
can be interpreted to indicate that the individual was abusing alcohol at the time and whether the abnormal
GGT result in April 2001 can be interpreted to mean the individual is still abusing alcohol. While the
Internist raised many possible explanations for the individual’s abnormal test results, I find that the
evidence tendered is simply not sufficient for me to conclude that alcohol abuse did not cause the
abnormal laboratory tests in August 2000.

It is possible that the improvement in the individual’s laboratory tests between August 2000 and April
2001 may have been caused by the individual’s sobriety since September 2000. In evaluating whether the
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individual demonstrated rehabilitation or reformation from his alcohol abuse, I find that he has neither
been abstinent long enough nor received sufficient outpatient treatment to achieve rehabilitation.

V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(j) in suspending the
individual's access authorization. After considering the totality of the circumstances, I find that the
arguments advanced by the individual in his defense do not mitigate the security concerns accompanying
that criterion. In view of Criterion J and the record before me, I cannot find that restoring the individual's
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, in my opinion, the individual's access authorization should not be
restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD. 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: August 3, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion J concerns information that a person has “[b]een, or is, a user of alcohol habitually to excess,
or has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

(3)The OHA Director appointed Thomas O. Mann as the Hearing Officer in this case on November 21,
2000. The Director subsequently reassigned the case, appointing me the Hearing Officer in the case on
January 3, 2001.
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(4)Prior to the hearing date originally scheduled in this case, the individual’s attorney sustained an injury
to his arm which resulted in his taking high doses of prescription medication to alleviate the pain
associated with his injury. The attorney requested that the hearing be delayed four weeks because the pain
medication he was taking impaired his mental agility and ability to represent his client properly. The
attorney ultimately retained co-counsel to assist him with the case notwithstanding the extension of time
that he received.

(5)The DOE Counsel became ill on the second day of the hearing and was unable to present her closing
statement. She agreed that the individual’s attorney could proceed with his closing statement in her
absence, provided she would be permitted the opportunity to submit her closing statement at a later date.
The individual’s counsel voiced no objection when the DOE counsel subsequently requested until July 5,
2001, to tender her closing statement in the case.

(6)According to the investigative report compiled by the Office of Personnel Management (OPM) in 1999,
the individual told the investigator that he had consumed three mixed drinks on the night of the April 1995
DWI. Ex. 4-2 at 17. However, the individual told the DOE consultant-psychiatrist in August 2000 that he
had consumed three beers on the night in question. Ex. 3-1 at 2. I find that the kind of alcoholic beverage
the individual consumed on the night in question is not relevant. What is relevant is the individual’s
admission that he consumed three alcoholic drinks before operating a motor vehicle. In making this
finding, I was not persuaded by the individual’s wife’s testimony that her husband had consumed only one
beer on the night in question. See Transcript of Hearing (hereinafter Tr.) at 229. The wife admitted at the
hearing that she was not with her husband every moment of the night so it is possible the individual could
have consumed alcohol without his wife’s knowledge.

(7)The individual told both the OPM investigator and the Personnel Security Specialist who interviewed
him in March 2000 that he thought he had passed the field sobriety test. Ex. 4-2 at 17; Ex. 6-1 at 9-10.

(8)”The “six-month rule” is grounded in statute in the State where the individual resides. The statute
generally requires that any charge which is pending for six months must be dismissed with prejudice if a
trial has not commenced within six months from the date of a defendant’s arrest or from the filing of the
criminal complaint or citation, whichever is latest (judicial notice of the relevant statute).

(9)There is conflicting evidence in the record regarding the amount of alcohol the individual consumed on
the date in question. According to the police report for the arrest in question, the individual told the
arresting officer that he had consumed two alcoholic beverages. Ex. 5-2. The individual’s wife testified
that according to her recollection, the individual had only consumed one beer on the night of the arrest. Tr.
at 279. The individual told an investigator from the OPM in 1999, however, that he had consumed
approximately four beers in the course of the evening. Ex. 4-2 at 17. The individual also told the DOE
consultant-psychiatrist in 2000 that he had consumed four beers between 8:30 p.m. and midnight on the
night in question. At the hearing, the individual testified that he tries not to “go beyond an alcoholic
beverage an hour.” Tr. at 293. In view of the conflicting testimonial and documentary evidence, I find
only that the individual consumed as many as four beers in a four-hour period on the night he was arrested
and charged with DWI in 1997.

(10)The individual disputes the information contained in the police report and suggests that the police
officer simply checked the box for watery eyes to substantiate the charge against him. Tr. at 361. The
individual further related that he usually has blood-shot watery eyes because he suffers from allergies. Ex.
6-1 at 17. I am not persuaded that the police officer falsified the police report in question. There is no
evidence in the record suggesting, let alone supporting, that the police officer who wrote the report has a
reputation for lying or has been disciplined for unprofessional conduct in this or any other case. I therefore
presume that the records which were complied in the normal course of police business, were not falsified.
For this reason, I will accord no weight to the individual’s rank speculation otherwise.

(11)The individual claims he did not fail the field sobriety test; he was simply not able to perform the
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tasks requested because he has gout, a medical condition that is documented in the record. Ex. 6-1 at 12.

(12) The individual disputes the officer’s observation on the night in question. The individual does not
believe he was swaying. Tr. at 337. He states that if he was swaying it was because he had just gotten out
of bed when the police officers entered his home. Id. The individual also denies that he had an odor of
alcohol on his breath. Ex. 6-1 at 49; Tr. at 337. He adds that he only consumed one or two beers that day
and his consumption occurred much earlier in the day. The individual testified further that the report is “far
out of wack” and inaccurate. Tr. at 380.

Even though the individual claims the police department in his city has a bad reputation, there is no
documentary evidence in the record to impugn the integrity of the officer who wrote the report or the
department for which he works. In addition, the officer who wrote the report testified under oath that he
did not put anything in the report that was untruthful. Tr. at 273. It is my opinion that the contemporaneous
police report compiled during the normal course of an investigation into possible domestic violence
contains probative evidence suggesting a possible link between the individual’s alcohol consumption on
the day of the subject arrest and the events that transpired on the night in question.

(13)Both the individual and his wife deny that either of them ever admitted that alcohol “had taken an
effect on them that evening.” Tr. at 285, 356. I am inclined to accord more weight to the contemporaneous
notes of the social worker than the more dated recollection of the individual or his wife on this matter.
After observing the demeanor of the social worker at the hearing, I found her to be earnest, and her
testimony forthright. Furthermore, she is a disinterested person who has no stake in the outcome of this
administrative proceeding. If she were testifying based only on her recollection of the events four years
earlier, I might not have found her testimony as probative as I did. However, her contemporaneous notes
of the meeting with the individual and his family three days after the 1997 Domestic Violence Arrest offer
relevant evidence for purposes of this proceeding.

(14)Alcohol Counselor #1 had not reviewed any treatment records relating to the individual because she
had closed her outpatient counseling center more than three years before the hearing and had shipped her
counseling records out-of-state. Tr. at 177-79.

(15)The individual testified that he refrained from consuming alcohol during the six month period of his
probation and obtained the counseling from Alcohol Counselor #1. Tr. at 330; Ex. 6-1 at 32.

(16)The factors enumerated in 10 C.F.R. § 710.7(c) include the following: the nature, extent, and
seriousness of the conduct, the circumstances surrounding his conduct, to include knowledgeable
participation; the frequency and recency of his conduct; the age and maturity at the time of the conduct;
the voluntariness of his participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

(17)17/ The DOE consultant-psychiatrist testified that the individual’s three alcohol-related arrests, by
themselves, would most likely not been enough to trigger a current diagnosis of alcohol abuse because
that diagnosis usually expires after a one-year period. Id. at 111, 124. In this case, the arrests occurred four
and six years prior to the hearing.

(18)There was a one-month hiatus between the first and second day of the hearing and the Internist
testified on both days of the hearing.

(19)There is no evidence in the record that the Internist obtained a medical history from the individual or
performed a physical examination on him. The record does reflect that the Internist read the DOE
consultant-psychiatrist’s report. The Internist was not, however, prepared to testify about the Psychiatric
Report at the hearing. Tr. at 250-51.
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(20) As an aside, I found it curious that Alcohol Counselor #1 would have provided eight months of
alcohol counseling to the individual if she believed he did not have a problem with alcohol at the outset of
the treatment.

(21)21/ There is not enough evidence in the record to support the numerous other potential differential
diagnoses mentioned by the Internist in his hearing testimony.

(22)The individual had many opportunities during the pendency of this case to submit evidence on this
matter. The individual’s attorney represented to the DOE in October 2000 that the individual would be
seeing his primary care physician that month for a full physical to determine why he had elevated enzyme
levels. See Letter from Counsel to DOE Operations Office (October 14, 2000). The individual states that
he never obtained a physical in October 2000. In February 2001, Counsel for the Individual advised me
that the Individual had been evaluated by his personal psychiatrist and that he was waiting for a report
from the psychiatrist. See Memorandum Regarding Canceled Pre-Hearing Telephone Conference dated
February 20, 2001. The individual states that he never saw a personal psychiatrist. The individual waited
until four days before the first day of the hearing to consult with the Internist. While he consulted with the
Internist a second time before the second day of the hearing, he testified at the hearing that he was simply
too busy to follow up on other tests that might pinpoint the cause of his medical condition. Tr. at 373.

(23)Evidence in the record suggests that liver enzymes levels typically return to normal anywhere from
one week to three months after cessation of drinking. Id. at 395.
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June 8, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: November 30, 2000

Case Number: VSO-0421

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." The individual’s access authorization was
suspended by the Manager of a Department of Energy Operations Office (DOE) pursuant to the provisions
of Part 710. For the reasons stated below, I cannot recommend that the individual’s access authorization be
restored at this time. 10 C.F.R. § 710.27(a).

I. Background

The individual is an employee of a contractor at a DOE facility. He has been employed at the facility since
1987, and was granted a security clearance in 1990. DOE Exhibits 1-17, 1-23. In August 2000, the
individual was indicted on a count of Child Abuse and also the same month suffered a manic episode
related to his Bipolar Disorder. On September 1, 2000, the DOE conducted a Personnel Security Interview
(PSI) with the individual. DOE Exhibit 5-1. Because the derogatory information remained unresolved after
that PSI, the DOE requested that the individual be interviewed by a board-certified psychiatrist (DOE
psychiatrist). The psychiatrist interviewed the individual on October 3, 2000, and thereafter issued an
evaluation to the DOE, in which he concluded that the Individual suffered from Bipolar Disorder. DOE
Exhibit 3-2. The DOE ultimately determined that the derogatory information concerning the individual
created a substantial doubt about his eligibility for an access authorization, and that the doubt could not be
resolved in a manner favorable to the individual. Accordingly, the DOE suspended the individual’s access
authorization, and obtained authority from the Director of the Office of Safeguards and Security to initiate
this administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter to the individual.
DOE Exhibit 2-2; see 10 C.F.R. § 710.21. That letter informed the individual that information in the
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. The
Notification Letter included a statement of the derogatory information and informed the individual that he
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was entitled to a hearing before a Hearing Officer regarding his eligibility for access authorization.

The individual requested a hearing, and the DOE forwarded the individual’s request to the Office of
Hearings and Appeals (OHA). The Director of OHA appointed me as the Hearing Officer in this matter.
Prior to the hearing, counsel for the DOE submitted exhibits. Testifying at the hearing were a DOE
personnel security specialist, the DOE psychiatrist, the individual’s current psychiatrist, a co-worker and
supervisor of the individual, and the individual.

II. Analysis

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of two regulatory criteria, paragraphs (h) and (l) of 10 C.F.R. § 710.8. DOE Exhibit 2-3. In the
Notification Letter, the DOE stated that the information indicated that the Individual (1) “has an illness or
mental condition of a nature which, in the opinion of a board-certified psychiatrist, causes, or may cause,
a significant defect in his judgment or reliability” and (2) “has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of national security.” Id.; see 10 C.F.R. § 710.8(h), (l).

A. Security Concerns Cited Under 10 C.F.R. § 710.8(h)

Criterion (h) pertains to information that a person has “[a]n illness or mental condition of a nature which,
in the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist,
causes, or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h). In his report,
the DOE psychiatrist found that the individual “definitely has an illness or mental condition, Bipolar I
Disorder.(2) The DOE psychiatrist additionally found that the individual’s disorder has caused a
significant defect in the individual’s judgment and reliability, referring specifically to the individual’s
behavior when he was hospitalized during a Manic Episode in 1985. DOE Exhibit 3-2 at 28.

The individual’s psychiatrist, who testified on the individual’s behalf, also opined that the individual
“meets the diagnosis of bipolar disorder.” Transcript of February 13, 2001 Personnel Security Hearing
(Tr.) at 74. When questioned at the hearing by the DOE counsel regarding the effect of the individual’s
disorder on his judgment, the individual’s psychiatrist testified as follows:

Q.All right. Now, when [the individual], or a patient with his condition is in an episodic state,
isn't it true that an individual's judgment would be highly impaired?

A.Again, you know, highly impaired is something that we don't have a scale for that, but I do
agree that judgment is usually impaired.

Q.In reviewing the records at the Mental Health Center [where the individual was treated
during his manic episode] in August (2000), he was highly impaired, was he not?

A.Well, again, you know that's what I read as well. Again, I was not his doctor on the unit.
Again, I agree with you about the possible impairment, and he has been impaired according to
the records, yeah.

Q.All right.

A.My point was in relationship to the degree of impairment, and again that's subjective, we
don't have a scale that measures that, so it becomes sort of a clinician assessment.

Q.But if you're working with a mental health center as you do, and you read the records that
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indicate that he had to be restrained, then that indicates impairment, does it not? Isn't that
more objective?

A.Yes, definitely, you know, restraint and psychotic state, which bipolar disorder tends to
provoke in people, definitely, definitely lowers the judgment and the insight, and so I agree
with you on that.

Tr. at 82-83. There appears to be no dispute between these two experts that the individual suffers from
bipolar disorder and that the disorder has, when the individual was in the midst of a manic episode,
significantly impaired his judgment.

The relevance of this disorder to the individual’s eligibility for access authorization lies in the effect the
disorder may have on his future behavior. Although it is obviously impossible to predict future behavior
with certainty, I must make a predictive assessment. Personnel Security Hearing, Case No. VSO-0164
(Jan. 12, 1998); Personnel Security Hearing, Case No. VSO-0174 (Jan. 9, 1998); Personnel Security
Hearing, Case No. VSO-0146, 26 DOE ¶ 82,788 (1997), aff’d (OSA 1998); see 10 C.F.R. § 710.7(c) (“In
resolving a question concerning an individual’s eligibility for access authorization, all DOE officials
involved in the decision-making process shall consider . . . the likelihood of continuation or recurrence.”).
On this point, the Supreme Court has stated, “A clearance does not equate with passing judgment upon an
individual's character. Instead, it is only an attempt to predict his possible future behavior and to assess
whether, under compulsion of circumstances or for other reasons, he might compromise sensitive
information.” Department of Navy v. Egan, 484 U.S. 518, 528 (1988).

The individual is currently taking medication (lithium) that, in the opinion of both experts, can
significantly reduce the chance of a future manic episode. However, even with this medication, the DOE
psychiatrist estimates that the individual has a 25 percent chance of experiencing a manic episode within
the next five years, Tr. at 23, and the individual’s psychiatrist quantified the chance of a future manic
episode as “most probably” between 30 and 40 percent. Tr. at 84. It is, of course, impossible to know
precisely how the Individual will behave at the onset of a manic episode. If the Individual were to quickly
recognize the symptoms of his condition and seek treatment, then the risk to the national security would be
diminished in that it would be less likely that the Individual’s judgment and reliability on the job would be
impaired. Nonetheless, the security risk would not end there. By virtue of holding a clearance, individuals
can become privy to sensitive information that must not be divulged to others, and thus it is critical not
just that a clearance holder exercise good judgment and be reliable on the job, but that judgment and
reliability be intact off the job as well. Given the DOE psychiatrist’s characterization of the individual’s
disorder as “severe,” Tr. at 24, and the individual’s psychiatrist’s reference to the “psychotic state [that]
bipolar disorder tends to provoke in people,(3) a recurrence of a manic episode would necessarily pose a
significant risk to the national security.

B. Security Concerns Cited Under 10 C.F.R. § 710.8(l)

Criterion (l) concerns information that an individual has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security. Such conduct
or circumstances include, but are not limited to, criminal behavior, a pattern of financial irresponsibility,
or violation of any commitment or promise upon which DOE previously relied to favorably resolve an
issue of access authorization eligibility.” 10 C.F.R. § 710.8(l). The facts alleged by the DOE under this
criteria stem primarily from the individual’s mental condition.

In addition, the notification letter states that on August 9, 2000, the individual was indicted on one felony
count of Child Abuse. DOE Exhibit 2-2 at 3-4; DOE Exhibit 6-4. While the individual was eventually
found, after a trial, to be not guilty of the charge, the security concern raised by a criminal charge relates
to the circumstances that led to the charge, rather than to the outcome of any subsequent criminal
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proceeding. As such, this incident raises a valid security concern under Criterion (l) in regard to the
individual’s judgment, and the individual’s explanation of the events in question(4) does not mitigate that
concern.

Apart from the charge of child abuse, the primary security concern under Criterion (l) is raised by a mental
condition that is outside of the individual’s control, at least to the extent that his medication can reduce the
risk of a future manic episode to no lower that 25 percent within the next five years. While there is no way
to know for certain whether there will be another manic episode, the probability of another such
occurrence is in my opinion great enough that I do not have the degree of confidence necessary to
conclude that restoring the Individual’s access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. See Egan, 484 U.S. at 531 (“clearly
consistent with the national interest” standard for the granting of security clearances indicates “that
security determinations should err, if they must, on the side of denials”).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering

Staff Attorney

Office of Hearings and Appeals

Date: June 8, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this opinion as access authorization or security
clearance.

(2)” DOE Exhibit 3-2 at 27. The DOE psychiatrist explained in his report that there “is a closely related
illness/mental condition, Bipolar II Disorder. The difference is that in Bipolar II Disorder . . . , ?There has
never been a Manic Episode.’ Since the subject has had a Manic Episode, he has Bipolar I rather than
Bipolar II Disorder.” Id. That the Individual has had a Manic Episode is not in dispute.
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(3)” Tr. at 83. The individual testified at the hearing that, based on his personal experience, lithium would
help reduce the severity of a manic episode were it to occur. Tr. at 110-11. However, the individual
presented no expert testimony or other evidence to support this claim, and when I addressed this question
to the DOE psychiatrist, he responded that “it's hard to control for it, because manic episodes vary from
episode to episode. And if somebody is on Lithium and a certain degree manic, how would you know if
they weren't on Lithium they would be more manic, so I would say it's hard to answer that question.” Tr.
at 44. The DOE psychiatrist added that “people have been very manic, I mean, all of the behavior that is
described at the mental health center when he was off of Lithium, all psychiatrists have seen patients that
manic on Lithium.” Id.

(4)The individual provides an account of his daughter suffering a bone fracture while he was trying to
move her away from him so that he could talk on the phone undisturbed. DOE Exhibit 5-1 at 77 (“I put the
phone down and I grabbed [my daughter] and I kind of swung her because I was trying to put her, I don’t
know why, but I was physically trying to relocate her so I could hear the other, what [the person on the
phone] was saying.”). What the individual’s account does not dispute is that he took actions resulting in
physical injury to his daughter. Whether or not it was the intent of the individual to cause the injury, the
fact that injury resulted under these circumstances raises questions regarding the individual’s judgment in
this instance. Moreover, my conclusion that the individual at the very least exercised poor judgment on
this occasion is in no way incompatible with the finding of the jury in the individual’s criminal case that
he was not guilty, given that the jury could only find guilt if it was convinced of such beyond a reasonable
doubt.
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under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

May 1, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 5, 2000

Case Number: VSO-0422

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (hereinafter "the individual") to hold an
access authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Opinion will consider whether, based on the testimony and other evidence
presented in this proceeding, the individual’s suspended access authorization should be restored. As
discussed below, I do not recommend restoration in this case.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to her eligibility for an access authorization in connection with her work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of the derogatory
information.

The first concern cited in the Letter involves information indicating that in an evaluation letter of June
2000, a DOE consultant psychiatrist (DOE psychiatrist) diagnosed the individual as suffering from a
“personality disorder not otherwise specified.” He concluded that this disorder may cause a significant
defect in her judgment and reliability. According to the Notification Letter, this constitutes derogatory
information under 10 C.F.R. § 710.8(h)(hereinafter Criterion H). (2)

The Notification Letter also cited derogatory information which falls within 10 C.F.R. § 710.8(l)
(hereinafter Criterion L).(3) The derogatory information that supports this concern relates to the judgment
and reliability problem diagnosed by the DOE psychiatrist, and to the individual’s use of alcohol and
marijuana.

With regard to the alcohol and marijuana concerns, the Notification Letter stated that (i) the individual was
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arrested, fined and received a suspended license in 1989 for driving under the influence (DUI); (ii) the
individual was arrested and fined in July 1994 for public intoxication; and (iii) she was arrested again in
March 2000 for DUI. The March 2000 charge was reduced to reckless driving, and the individual was
fined, placed on supervised probation and had a restricted driver’s license for one year. (4)

The Notification Letter also stated that in a 1998 Questionnaire for National Security Position (QNSP) the
individual was asked to respond to the question “Have you ever been charged with or convicted of any
offenses(s) related to alcohol or drugs?” The individual listed the 1989 and 1994 alcohol-related offenses
noted above, but failed to list a 1984 arrest for possession of marijuana.

Finally, with respect to Criterion L, the Notification Letter referred again to the evaluation by the DOE
psychiatrist, who found that the individual exhibited a pattern of poor judgment. Specifically, the DOE
psychiatrist found that this individual is insecure, and when she is involved in relationships feels as if she
has to give in and “doesn’t have a mind of her own.” The DOE psychiatrist believed that due to the
individual’s lapses in judgment and her need to go along with others, there is a significant probability that
the individual will be in legal trouble again.

The Notification Letter informed the individual that she was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the individual represented herself. The individual testified on her own behalf, and presented
the testimony of a psychological counselor whom she had consulted, and that of three friends and a
supervisor. (5) The DOE Counsel presented the testimony of the DOE psychiatrist.

II. Hearing Testimony

A. The Individual

The individual testified about her background, her three unsuccessful marriages and her current
relationships with family members and friends. Transcript of Personnel Security Hearing (Tr.) at 20-26,
29-30, 60-64. She also discussed her alcohol use and the problems she has had with alcohol. Tr. at 26-29.
She stated that as of March 2000, she had completely ceased using alcohol. Tr. at 29.

B. The DOE Psychiatrist

The DOE Psychiatrist reiterated the diagnosis that he reached in his June 2000 evaluation letter that this
individual suffers from a personality disorder not otherwise specified and that this condition has caused a
defect in her judgment, and may continue to do so. Tr. at 98. He believed that this disorder manifested
itself in the individual’s repeated problems in asserting herself in her relationships with her family, with
her three successive husbands and with her friends. He believed that she had exercised poor judgment in
the way she related to her husbands, acquaintances and, to some extent, her daughters. Tr. at 40-42. He
stated that the defective judgment was also displayed in the individual’s repeated use of alcohol, given the
fact that it created legal problems for her, and especially since she knew it was a cause for concern with
the DOE, and therefore could affect her job. Tr. at 36-41.

C. The Counselor

The counselor(6) did not agree with the diagnosis of the DOE psychiatrist that this individual suffers from
a personality disorder not otherwise specified. She indicated that she would not characterize the
individual’s condition as a personality disorder, but rather as an adjustment disorder. Tr. at 91. The
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counselor testified that the individual functions best in a situation that is “clear cut, black and white,” such
as in her job, where she knows what is expected of her. Tr. at 75-79. The counselor further stated that due
to a lack of assertiveness, the individual does not function as well in her personal life, when “things are
much more vague and less clear cut as far as. . . what is the right thing to do or [making] definite clear
judgments.” Tr. at 74. The counselor believed that because the individual is not assertive in her personal
life, it might appear that she suffers from the problems diagnosed by the DOE psychiatrist. The counselor
did not give a direct response to questions concerning whether the individual’s lack of assertiveness in her
personal life caused her to experience judgment problems. Tr. at 89-91. The counselor testified that the
individual told her that she was continuing to use alcohol, but she did not believe that the individual was
chemically dependent. Tr. at 81.

D. The Supervisor

The Supervisor testified that he has known the individual for about eight years and that the individual is a
good employee who has consistently exercised good judgment on the job. Tr. at 121, 123. He indicated
that he has virtually no social contact with her, and knows little about her private life. Tr. at 121, 123-25.

E. The Friends

Friend #1 stated that he visits the individual several times a week in her home, that he drinks alcohol
during those visits. He said he and the individual used to drink together, but that recently he has not seen
the individual use alcohol. Tr. at 129-30, 131-132. He was only aware of one of the individual’s arrests
involving alcohol. Tr. at 135. He was familiar with the individual’s family. Tr. at 133.

Friend #2 stated that she has known the individual for about ten years, and that they socialize about once a
week. Tr. at 141. This friend stated that she has not seen the individual use alcohol in all the years she has
known her. Tr. at 141. She was only aware of one of the individual’s three marriages, and was not aware
that the individual had been arrested. Tr. at 143-44, 146.

Friend #3 stated that he has known the individual about eight or ten years. Currently, he lives out of town
and gets together with the individual on a friendly basis once or twice a month. Tr. at 151. He stated that
he and the individual had a more serious relationship several years ago. Tr. at 157. He knew that the
individual had been married, but did not know how many times or to whom. Tr. at 153-54. He was not
fully aware of her arrest record. Tr. at 154. He stated that he and the individual have consumed alcohol
together within the last 2½ or 3 months. Tr. at 155.

III. Analysis

A. Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we apply a different standard, which is designed to protect national security interests. A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization." 10
C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the interests
of the national security test" for the granting of security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403
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(9th Cir. 1990)(strong presumption against the issuance of a security clearance). Consequently, it is
necessary and appropriate to place the burden of persuasion on the individual in cases involving national
security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

Once a security concern has been found to exist, the individual has the burden of going forward with
evidence to rebut, refute, explain, extenuate or mitigate the allegations. Personnel Security Hearing (VSO-
0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995). See also 10 C.F.R. § 710.7(c).

As discussed below, I find that the individual has not met her burden to mitigate the concerns regarding
her judgment, reliability and trustworthiness.

B. Criterion H

As is evident from the discussion of the hearing testimony, the DOE psychiatrist and the counselor
disagree on the diagnosis of this individual’s mental condition. The DOE psychiatrist believes that the
individual suffers from a personality disorder not otherwise specified. He testified that this disorder
manifests itself as a lack of assertiveness in her personal life and causes her to make poor judgments. The
counselor also believes that, due to a lack of assertiveness, the individual has difficulties in her personal
life. However, the counselor characterizes this as an adjustment disorder, rather than as a personality
disorder not otherwise specified. Tr. at 75, 79. (7)

I need not determine the precise diagnosis of this individual’s mental condition, or which of the experts is
correct. They agree that this individual suffers from a mental condition that is causing her to experience
difficulties in her personal life. (8) I must therefore consider whether this mental condition causes or may
cause a significant defect in her judgment or reliability.

The DOE psychiatrist testified that this condition has already caused the individual to use poor judgment
in her personal relationships, and in her excessive use of alcohol. He gave specific examples of that
behavior. Tr. at 40-42, 48, 59, 97. He believed that it may also cause her to experience judgment problems
in the future. Tr. at 98.

The counselor’s testimony on whether this individual suffers from a judgment problem was not
responsive. I asked her several times whether she believed that the individual’s judgment was affected by
her lack of assertiveness. She did not provide a straightforward reply. On the first occasion, she responded
by indicating that it is “probably hard to say, but . . . she is gaining more insight into it.” Tr. at 84. When I
repeated the question, the counselor stated that the individual is an “anxious person.” Tr. at 90. I then
again asked the counselor whether in her “opinion as a professional” the individual has judgment
problems, and she replied, “I think she is motivated to improve on [her mistakes].” Tr. at 90. When I
asked her a fourth time whether she believed the individual had a judgment problem, she stated, “I would
not call it a personality disorder, like [the DOE psychiatrist]. I would say it’s more of an adjustment
disorder problem.” Tr. at 91. None of these responses addressed the key issue as to whether the
individual’s mental condition caused her to have an overall judgment problem. (9) On the other hand, the
DOE psychiatrist’s testimony was direct, specific and emphatic on this point. Accordingly, I have
concluded that the individual has not brought forward information to convince me that her mental
condition does not cause a defect in her judgment.

I must therefore consider whether the individual has demonstrated any rehabilitation from the mental
condition causing a defect in her judgment. The counselor believed that the individual had made “a lot of
progress between the first and second appointments.” She thought that the individual could possibly
overcome her adjustment problem in two or three months. Tr. at 87-88. The DOE psychiatrist’s testimony
differed on this point. He stated that personality disorders not otherwise specified “are the warp and woof
of the person and they don’t change easily.” He believed that more than three months was necessary, but
did not specify how long, in his view, an appropriate course of treatment would take. Tr. at 104. Neither
expert described the type of therapy that would be necessary for this individual. However, it is apparent
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that the individual has not even completed the short-term program recommended by the counselor. The
counselor stated that she and the individual “had left it open” as to whether the individual would return for
additional counseling after the hearing. Tr. at 87. It is thus clear that the individual has not completed
sufficient counseling to be considered rehabilitated.

As is evident from the above discussion, I cannot find that the individual has mitigated the Criterion H
security concerns related to a mental condition causing a defect in her judgment.

C. Criterion L

As stated above, Criterion L covers information indicating that an individual is not honest, reliable or
trustworthy. According to the Notification Letter, the specific Criterion L concerns in this case are in part
identical to the Criterion H judgment concerns discussed above. These involve the individual’s citations
involving excessive use of alcohol, and the lapses in judgment in her personal life. Since, as I discussed
above, she has not resolved the Criterion H concerns, I find that these Criterion L concerns are also not
resolved.

There is another Criterion L concern cited in the Notification Letter. This concern relates to the fact that in
responding to Question 23 of a 1998 Questionnaire for National Sensitive Positions (QNSP), the individual
failed to disclose that she had been arrested in 1984 for possession of marijuana. Question 23 asked
whether the individual had “ever been charged with or convicted of any offense(s) related to alcohol or
drugs.” DOE Exh. 8. The individual stated that she omitted the information about the marijuana possession
because she misread the question and thought it referred only to whether she had been charged with drug
or alcohol use in the previous seven years, which is the way two later, similar questions on this QNSP
were posed. Tr. at 22.

This explanation is not very convincing. I fail to see how the individual could have misunderstood a
question as to whether she had “ever” been charged with a drug offense to inquire as to whether she had
been charged with a drug offense in the past seven years. Such a misreading seems, on its face,
implausible. I also note that the individual did reveal a nine year old alcohol arrest, dating from 1989, in
response to question 23. I cannot see how she mistakenly thought the question applied only to the last
seven years with respect to a drug arrest, but correctly understood it to apply for an indefinite period
regarding an alcohol arrest. I am therefore not convinced that the individual misread the question and
believed it asked whether she had been charged with a drug offense within the last seven years. The
individual has therefore not resolved the honesty concern regarding omission of the drug use charge.

A further concern regarding the individual’s honesty and reliability surfaced at the hearing. The individual
testified that she is no longer using alcohol, and that she last consumed an alcoholic beverage in March
2000. Tr. at 29. This assertion was contradicted by her counselor, who believed that the individual was still
using alcohol at the time she had her counseling appointments in January 2001, but that she was trying to
be more careful. Tr. at 81, 82. Moreover, as stated above, Friend #3 testified that he had seen the
individual consume alcohol within the last 2 ½ to 3 months. This testimony certainly gives rise to a
concern about the individual’s honesty and trustworthiness. (10) Accordingly, I find that the individual has
not mitigated the Criterion L concerns related to her honesty, reliability, and trustworthiness.

IV. CONCLUSION

Based on the foregoing, I find that the individual has not mitigated the Criteria H and L security concerns
cited in the Notification Letter. I therefore do not recommend that her access authorization be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
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1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: May 1, 2001

(1)An access authorization (or security clearance) is an administrative determination that an individual is
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Criterion H includes information that the individual has an illness or mental condition of a nature
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist, causes or may cause a significant defect in judgment or reliability.

(3)Criterion L includes information that the individual has “engaged in any unusual conduct or is subject
to any circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security.”

(4)The Notification Letter referred to three other traffic arrests in 1996 and 1997, purportedly involving
this individual. However, the DOE counsel indicated at the hearing that the DOE Office decided not to
include these incidents as part of the security concerns in this case. Transcript of Personnel Security
Hearing at 7-8.

(5)The counselor and the three friends gave their testimony by telephone.

(6)The counselor is a licensed clinical social worker. Tr. at 70.

(7)The DOE psychiatrist explained, cogently in my view, why the counselor’s opinion that the individual
suffers from an adjustment problem is incorrect. He stated that an adjustment problem is a response to an
unusual event that occurs in a person’s life and the emotional reaction is greater than expected. The DOE
psychiatrist saw no unusual events in this individual’s life that triggered an emotional reaction. He saw
only continuing relationship problems. Tr. at 107-08.

(8)Based on the testimony of the two experts and the supervisor, I believe that the individual’s mental
condition manifests itself in her private relationships, but it has not yet caused any problems in her work.
However, an excellent work record is not sufficient to resolve questions about eligibility for access
authorization. The holder of a security clearance must demonstrate good judgment and reliability outside
the workplace as well as on the job, since poor judgment off the job could pose an unacceptable security
risk. E.g., Personnel Security Review (Case No. VSA-0371), 28 DOE ¶ 83,015 (2000), aff’d (OSA March
16, 2001); Personnel Security Review (Case No. VSA-0328), 28 DOE ¶ 83,009 (2000), aff’d (OSA
October 23, 2000); Personnel Security Review (Case No. VSA-0289), 27 DOE ¶83,025 (2000), aff’d
(OSA May 18, 2000).

(9)The counselor thought that due to the individual’s desire to do well, her judgment on the job would
probably be good. Tr. at 89. As I indicated in Note 8 above, security concerns about judgment extend
beyond behavior in the workplace.
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(10)Overall, I found that the individual’s three friends who testified on her behalf did not know her very
well. They seemed to have very little knowledge about the individual’s background and her relationships.
E.g., Tr. at 135, 144-146, 154. Friends #2 and #3 did not see her very often. E.g., Tr. at 140, 145, 159. I
have therefore given little weight to their opinions as to her reliability and trustworthiness.
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May 8, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 14, 2000

Case Number: VSO-0425

This Opinion concerns the eligibility of XXXXXX XXXXX (hereinafter referred to as "the Individual") to
maintain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”
The Department of Energy’s (DOE) Office of Safeguards and Security (OSS) suspended the Individual's
access authorization under the provisions of Part 710. This Opinion considers whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be restored. For the
reasons stated below, it is my opinion that the Individual's access authorization should not be restored at
the present time.

I. BACKGROUND

During the course of a routine re-investigation of the Individual’s suitability for a DOE access
authorization, the OSS found that the Individual had a number of past due accounts listed in her credit
report. In addition, information obtained by the OSS indicated that the Individual had used her government
credit card to obtain goods, services and cash advances for her personal use. Accordingly, a PSI with the
Individual was conducted on February 24, 2000 (the PSI). The PSI failed to resolve these security
concerns. An administrative review proceeding was initiated and, on October 31, 2000, the DOE issued a
notification letter to the Individual, citing security concerns under Criterion L and Criterion F. See 10
C.F.R. § 710.8.

The Individual filed a request for a hearing in which she made a general denial of the allegations
contained in the Notification Letter. This request was forwarded to the Office of Hearings and Appeals
(OHA) and I was appointed as Hearing Officer. At the hearing, the OSS presented two witnesses, both
personnel security specialists. The Individual presented no witnesses but testified on her own behalf. See
Transcript of Hearing, Case No. VSO-0425 (hereinafter cited as “Tr.”).

II. STANDARD OF REVIEW
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The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § 710.7(c); § 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

III. FINDINGS OF LAW AND FACT

Criterion L

Criterion L refers to information that an individual has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation or duress
which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R. §
710.8(l). The DOE’s security concerns under Criterion L are based upon the Individual’s history of failing
to meet her financial commitments and misuse of her government-issued credit card.

Allegations that the Individual Misused Her Government-Issued Credit Card

The record indicates that the Individual was issued a DOE American Express Card. This card was issued to
the Individual with the express understanding that she was to use it only to pay expenses resulting from
official government travel. However, during the period beginning on November 2, 1997, and ending on
December 19, 1997, the Individual’s DOE American Express Card was used 23 times to obtain $2,361.80
worth of goods, services and cash, which were not related to government travel or any other government
business. Tr. at 28. (1) On March 5, 1998, the Individual’s supervisor issued a Reprimand for
Unauthorized Use of Government Property to the Individual. This incident constitutes a very serious
security concern which raises strong doubts about the Individual’s integrity and judgment. Simply put, if
the DOE cannot trust the Individual with a government-issued credit card, how can it trust her to
safeguard special nuclear materials or classified information? The serious security concerns raised by these
unauthorized uses of Government property were exacerbated by the Individual’s failure to pay American
Express in a timely manner.

The Individual attempts to mitigate these concerns by contending that some of the unauthorized purchases
were made by her drug-addicted sister, Tr. at 85, that she eventually paid American Express in full, and
that she needed money to pay bills, since she had been out of work for several months due to illness. Id.
However, none of these factors mitigate the serious security concerns raised by her unauthorized use of the
government-issued American Express Card.

Allegations of Financial Irresponsibility

The Notification Letter lists the following alleged instances of financial irresponsibility:
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1. A repeated failure on the part of the Individual to pay rent in a timely manner during the period
beginning in December 1993 and ending in June 1997. The Notification Letter indicates that the
Individual was delinquent in paying her rent on at least 14 occasions during this period. These
delinquencies resulted in nine lawsuits against the Individual and eventually her eviction. At the
time of her eviction, the Individual had an unpaid balance of $1,444. This balance was eventually
repaid though the involuntary garnishment of the Individual’s paycheck.

2. An unpaid (as of February 10, 2000) collection account of $789 owed to the XXXX XXXX.
3. An unpaid (as of February 10, 2000) balance of $914 owed to Wachovia Bankcard Services

(formerly Wells-Fargo).
4. A past due balance of $3,000 (as of February 10, 2000) owed to Bank of America (formerly

NationsBank).
5. A past due balance of $551 (as of February 10, 2000) owed to BankFirst.
6. A past due balance of $926 (as of February 10, 2000) owed to Capitol One Bank.
7. A past due balance of $1,200 (as of February 10, 2000) owed to Spiegel’s.
8. An automobile owned by the Individual was repossessed in August 1998.

In addition, the Notification Letter indicated that the Individual has an extensive, previous history of
financial problems.

The issues before me are whether the Individual has demonstrated a pattern of financial irresponsibility,
and if so, whether the substantial security concerns raised by a pattern of financial irresponsibility have
been resolved. Financial difficulties do not always constitute serious security concerns. However, when
financial difficulties result from an individual’s irresponsibility, serious security concerns arise. A pattern
of financial irresponsibility can be evidence of poor judgment, dishonesty or unreliability on the part of an
individual. (2) Financial irresponsibility can also render an individual susceptible to coercion. For these
reasons, financial irresponsibility raises a serious doubt about an individual's ability to handle classified
material and follow security regulations. Personnel Security Review (Case No. VSA-0048), 25 DOE ¶
83,010 at 86,545 (1996). In many cases, the consequences of financial irresponsibility include participating
in deceptive, dishonest or illegal activities. Most importantly, history has shown that financial pressure is
perhaps the most common motivation for espionage.

In the present case, the Individual’s financial difficulties appear to have resulted both from poor judgment
on the part of the Individual and from misfortune. Apparently, the Individual was unable to work for
several months due to illness, and this resulted in a reduction of her income. Tr. at 82 and 85. In at least
two instances, the Individual’s payments of bills were delayed while she contested the validity or accuracy
of the billing. Id. at 86-7, 106-7, and 188. Moreover, the Individual indicates that some of her debts were
incurred in efforts to assist family members. Id. at 81, 83, 85, 90. Had the Individual been able to show
that all of her debts were due to these misfortunes, I might be more inclined to conclude that her financial
problems were not the product of irresponsibility.

However, two factors lead me to conclude that the Individual’s financial problems resulted, at least in part,
from her own irresponsibility or poor judgment. First, it is apparent that even while the Individual was
having difficulties in making payments to her creditors, the Individual continued to make unnecessary
purchases. Id. at 6 (individual admits living beyond her means). Second, the Individual did not seem to
have taken an aggressive and determined approach to solving her financial problems until the
commencement of the present proceeding.

Once a pattern of financial irresponsibility has been established, the individual must demonstrate a new
pattern of financial responsibility. Personnel Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at
85,699 (1996). In the present case, the Individual has recently done this. However, the doubts that are
raised by past financial difficulties are not necessarily resolved when an individual puts his or her financial
affairs in order. See Personnel Security Hearing (Case No. VSO-0132), 26 DOE ¶ 82,780 at 85,711 (1997)
(payment of debts does not in itself definitively establish that an individual will conduct his financial
affairs responsibly in the future). Some OHA Hearing Officers have found periods greater than a year
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insufficient to establish a sufficient new pattern of financial responsibility. In those cases, the pattern of
financial irresponsibility was serious or complicated by other security concerns. See Personnel Security
Hearing, Case No. VSO-0240, 27 DOE ¶ 82,790 (1999) (pattern of financial responsibility was insufficient
to resolve the serious doubts raised by the demonstrated pattern of financial irresponsibility since the
individual had also engaged in dishonest and illegal behaviors as part of her pattern of financial
irresponsibility); Personnel Security Hearing, (Case No. VSO-0244), 27 DOE ¶ 82,797 (1999) (financial
irresponsibility was intertwined with a compulsive gambling disorder); Personnel Security Hearing (Case
No. VSO-0347) (2000) (individual who had resolved debts still failed to accept responsibility for his
actions). After considering the record, I find that serious questions persist about the Individual’s financial
responsibility.

The record indicates that, although the Individual had serious financial problems at the time that the
Notification Letter was issued, she seems to have put her financial house in order, at least for the time
being. Apparently, the rent debt has been satisfied, albeit through the involuntary garnishment of her
paycheck, and after her eviction from the premises. The record shows that the Individual paid off her debt
to the XXXX XXXXX on October 13, 2000. The record further indicates that the Individual resolved part
of her debt to Wachovia by convincing Wachovia that it had charged her twice for some purchases. Letter
dated November 30, 2000, from Wachovia Bank Card Services. On January 31, 2001, the Individual
tendered payment to Wachovia for the remaining $457.26 of her debt. Apparently, the Individual is also
paying Bank of America back, even though it is through the involuntary garnishment of her paycheck. On
April 20, 2000, the Individual finished paying off her past due debt to BankFirst. Her past due balance to
Capital One Bank was paid in full as of April 24, 2000. The Individual has apparently paid off her past
due debt to Spiegel’s, since the March 6, 2001 credit report submitted by DOE does not show this debt.
Moreover, the Individual testified that she is now current on her car loan. Id. at 94. (3) In addition, the
Individual has obtained professional credit counseling and developed a budget. Id. at 116-17. (4) The
Individual’s successful efforts to pay off her outstanding debts and other efforts to improve her financial
outlook constitute strong evidence in mitigation of the serious security concerns raised by the Individual’s
past financial irresponsibility.

However, the record indicates that the Individual has an extensive history of failing to meet her financial
obligations that goes back at least to 1992. Id. at 11. Given her long-standing financial problems her
recent successful efforts to pay back her debts, while commendable, are insufficient to establish a
sufficiently long pattern of responsibility to resolve the security concerns raised by her long standing
financial irresponsibility. Simply put, one year of financial responsibility is simply not sufficient to
mitigate a nine year pattern of irresponsibility.

Because the Individual has not mitigated the serious security concerns raised by her pattern of financial
irresponsibility and her unauthorized use of government property, I find that the security concerns set forth
in the Notification Letter under Criterion L remain unresolved.

Criterion F

The Notification Letter also alleges that the Individual had “[d]eliberately misrepresented, falsified, or
omitted significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive
Positions, a personnel qualifications statement, a personnel security interview, written or oral statements
made in response to official inquiry on a matter that is relevant to a determination regarding eligibility for
DOE access authorization, or proceedings conducted pursuant to §§ 710.20 through §§ 710.31.” 10 C.F.R.
§ 710.8(f).

On February 23, 2000, the Individual submitted a form to DOE known as a Personal Financial Statement
(PFS). This form was signed and dated by the Individual on that date. On February 24, 2000, the
Individual submitted a form to DOE known as a Questionnaire for National Security Positions (QNSP).
This form was also signed and dated by the Individual on that date.
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The Notification Letter alleges that the Individual omitted several delinquent accounts from these forms.
Specifically, the Notification letter alleged that she omitted the following accounts:

1) Bank America on the PFS.

2) BankFirst on the PFS and the QNSP.

3) Wachovia Bankcard Services on the PFS and the QNSP.

4) Spiegel’s on the PFS.

The record indicates that the Individual did omit these debts from the February 23, 2000 PFS and the
February 24, 2000 QNSP. Moreover, the Individual’s explanations of why she omitted these debts from
these reporting forms fail to sufficiently resolve the serious security concerns raised under Criterion F.
Specifically, the Individual claimed that she forgot about one debt, Tr. at 120, did not list others on the
PFS because she was not paying those creditors, Id. at 83, and that she omitted one debt because she
disputed its validity, Id. at 118. Had the Individual omitted only one debt from the forms, one of these
excuses might have sufficed. The fact that the Individual listed the Bank America and Spiegel’s accounts
on one form but not the other suggests that the Individual was not attempting to mislead the DOE about
these debts. Nonetheless, the number of delinquent accounts and her inconsistency in reporting them does
not suggest that she exercised the level of care and the candor that DOE expects of individuals required to
complete and submit these forms. I therefore find that the Individual has not resolved the serious security
concerns raised by the DOE under Criterion F.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not resolved the DOE’s security
concerns under Criterion L and F. I therefore conclude that the Individual has not demonstrated that
restoring her security clearance would not endanger the common defense and would be clearly consistent
with the national interest. Therefore, it is my opinion that the Individual's access authorization should not
be restored at this time.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: May 8, 2001

(1)The Individual does not contest the accuracy of these facts.

(2)In some cases, financial irresponsibility can be the result of a mental condition or problem with
substance abuse. However, there are no allegations in the Notification Letter indicating that these factors
are present in the instant case.
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(3)However, during an unusually forceful and confusing cross-examination by the DOE Counsel, the
Individual subsequently testified that she was a month behind on her car payments. Tr. at 100. Since, the
Individual was obviously rattled and confused during this cross examination, I am unsure whether this
contradictory testimony was reliable.

(4)At the hearing, DOE Counsel repeatedly asserted, incorrectly, that the Individual had not satisfied the
listed debts. However, the Individual had in fact submitted documentation to OSS before the hearing
showing that she had satisfied these debts.
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Case No. VSO-0426, 28 DOE ¶ 82,809 (H.O.
Fishman July 17, 2001)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 17, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: December 14, 2000

Case Number: VSO-0426

This Opinion concerns the eligibility of XXXXXXXXXXX (the Individual) to obtain a DOE access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The Department of
Energy (DOE) denied the Individual's request for an access authorization under the provisions of Part 710.
This Opinion considers whether, on the basis of the evidence and testimony in this proceeding, the access
authorization should be granted to the Individual. For the reasons stated below, it is my opinion that the
Individual's request for an access authorization should be granted.

I. BACKGROUND

The Individual is an employee of a DOE contractor. Pursuant to an investigation(1) as to his eligibility for
access authorization, the Local Security Office discovered that the Individual had failed to list various
arrests on a Questionnaire for National Security Position (QNSP). The Individual also failed to disclose
that he had visited an alcohol abuse counselor. See DOE Exhibit 9 at 15-33. The Local Security Office
subsequently conducted a Personnel Security Interview (PSI) with the Individual on September 11, 1996.
See DOE Exhibit 9. Because the Individual mentioned that alcohol might have been involved in some of
the arrests, the Local Security Office requested that the Individual be interviewed by a DOE Consultant
Psychiatrist (DOE Psychiatrist). The DOE Psychiatrist interviewed the Individual on May 10, 2000, and
issued an evaluation to the DOE on May 16, 2000, in which he concluded that the Individual has “an
illness or mental condition, Substance Dependence, Alcohol, With Physiological Dependence in Sustained
Partial Remission.” DOE Exhibit 11. Also, during the interview with the DOE Psychiatrist, the Individual,
in contrast to his answers on his 1997 and 1999 QNSPs, stated that he had used cocaine approximately six
or seven years previously.

Because of the concerns raised by the Individual’s alcohol use and his failure to disclose his prior cocaine
use and his visit to an alcohol counselor, his application for access authorization was denied and an
administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The DOE then issued a letter
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notifying the Individual that information the DOE possessed created a substantial doubt concerning his
eligibility for access authorization. See October 24, 2000 Letter from Director, Personnel Security
Division, to Individual (October 24, 2000 Notification Letter), amended, March 29, 2001 Letter from
Director, Personnel Security Division, to Individual (March 29, 2001 Notification Letter); 10 C.F.R. §
710.21. The March 29, 2001 Notification Letter(2) specifies two areas of derogatory information described
in 10 C.F.R. § 710.8. First, the Notification Letter charges that the Individual is:

a user of alcohol habitually to excess, or has been diagnosed by a board- certified psychiatrist
as alcohol dependent or as suffering from alcohol abuse. His Alcoholism is an illness or
mental condition which in the opinion of a board certified psychiatrist causes, or may cause, a
significant defect in the judgment or reliability of [the Individual].

March 29, 2001 Notification Letter, Attachment at 1; 10 C.F.R. § 710.8(h), (j) (Criteria H and J). The
Notification Letter also charges that the Individual has:

deliberately misrepresented, falsified, or omitted significant information from a Questionnaire
for Sensitive Positions (QSP), a [QNSP], a personnel security interview, or written or oral
statements made in response to official inquiry on a matter that is relevant to a determination
regarding eligibility for DOE access authorization.

March 29, 2001 Notification Letter, Attachment at 1; 10 C.F.R. § 710.8(f) (Criterion F).

The Individual filed a request for a hearing. This request was forwarded to the Office of Hearings and
Appeals, and I was appointed Hearing Officer. A telephone conference and Hearing were subsequently
held pursuant to 10 C.F.R. § 710.25(f) and (g). At the Hearing, the DOE Counsel presented four witnesses,
including the Individual, the DOE Psychiatrist, the Personnel Security Specialist, and the Individual’s
supervisor. The Individual was represented by his wife,(3) who also testified on his behalf.

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that the access authorization decision “is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case. After reviewing the record in this case, I find that the Individual has convinced me that granting his
security clearance would not endanger the common defense and would be clearly in the national interest.

III. CONCLUSIONS OF LAW AND FINDINGS OF FACT

Criterion F

The first item of derogatory information under Criterion F I will address involves the Individual’s report of
his cocaine use.(4) In his many QNSPs (1994, 1996, 1997 and 1999), the Individual stated that he had not
used any illegal drug or controlled substance within the past five (for the 1994 QNSP) or seven years of
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the date of the other QNSPs. DOE Exhibits 14, 16, 17, 18 at 8. However, during his May 10, 2000
interview with the DOE psychiatrist, the individual stated that he had tried cocaine one time approximately
six or seven years ago. DOE Exhibit 11 at 16; DOE Exhibit 1 at 2. This response would indicate that his
only use of cocaine would have occurred in 1993 or 1994.

In his response to the Notification Letter, the Individual stated that he had used cocaine only once in high
school. He explained that his answer to the DOE Psychiatrist was a result of a “time frame mix-up on [his]
part due to [his] nervousness during the interrogation.” Response Letter dated November 14, 2000, at 2. At
the Hearing, the Individual testified that he tried cocaine one time in high school. He believed it to be in
approximately 1985 or 1986. Hearing Transcript at 33 (Tr.). He never tried it again, because he didn’t like
it. Id.

I find that the Individual’s answers in his QNSPs regarding his cocaine use to be truthful. The date of the
Individual’s admitted use of cocaine was in 1985 or 1986. The Individual’s testimony at the Hearing on
this issue was convincing. The pertinent question on his 1994 QNSP only asks about usage in the five
years prior to the QNSP. In 1994, when he executed the first QNSP, the cocaine use was more than five
years in the past. On each of the Individual’s remaining three QNSPs (1996, 1997 and 1999) the
Individual consistently denied cocaine use within the past seven years. Because I believe the latest date of
his only cocaine use was 1986, these answers are accurate. I believe that the Individual erred in his answer
to the question from the DOE Psychiatrist, without any intent to falsify or misrepresent his use of cocaine.
Based upon the individual’s demeanor at the hearing and my strong sense that he was being truthful, I
believe that the inconsistent answer made to the DOE Psychiatrist can be attributed to nervousness.

The remaining Criterion F charge involves his attendance at alcohol counseling despite his answers to the
contrary on his 1997 and 1999 QNSPs. The Individual explained at the Hearing that he believed he only
needed to disclose the counseling if it was court ordered, although the relevant questions on the 1997 and
1999 QNSPs are not restricted to court ordered counseling. The Individual also explained his reasoning at
the Hearing, testifying that he went to the counseling program (1) to determine if he was an alcoholic, not
because he believed himself to be an alcoholic, and (2) because his girlfriend (now his wife) had asked
him to attend. Tr. at 29; see Response to Notification Letter at 3. At the Hearing, the Personnel Security
Specialist (PSS) stated that if the Individual had given this explanation during the PSI, the charge
concerning the counseling would not have been cited as a basis for the Notification Letter. Tr. at 143.
Judging from his demeanor at the Hearing, I find his explanation creditable. I believe that the individual
went to the counseling program to determine if he had a problem with alcohol and to appease his wife but
not to seek treatment for an alcohol problem. Further, the PSS, a DOE Official, conceded that it would not
have been an issue had he been asked about it at his PSI and given the answer he gave at the Hearing.
However, he was not confronted about it. Tr. at 143. She also stated that he admitted attending alcohol
counseling in responses he gave to questions during his background investigation. Id. at 142. In addition,
he attended counseling for only a short time and did not seek enroll in or to complete a treatment plan.
Therefore, to the extent the Individual did not disclose the counseling in his 1997 and 1999 QNSPs, I do
not believe his misrepresentations were deliberate. Under the circumstances, and taking into consideration
the PSS’s statement that his explanation, had he been asked about the situation at the PSI, would have
eliminated any security concerns, I believe that the Individual has mitigated the concerns regarding his
failure to disclose that he went to the alcohol counseling.

In sum, I find that the individual has mitigated all of the security concerns raised by derogatory
information under Criteria F.

Criteria H and J

The DOE has asserted under Criterion J that the Individual “ is a user of alcohol habitually to excess, or
has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” March 29, 2001 Notification
Letter, Attachment at 1; 10 C.F.R. § 710.8(j). In connection with the Individual’s alleged alcohol
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dependence, DOE has further asserted under Criterion H that his alcoholism is “an illness or mental
condition of a nature which, in the opinion of a board-certified psychiatrist, other licensed physician or a
licensed clinical psychologist, causes, or may cause, a significant defect in judgment or reliability.” March
29, 2001 Notification Letter, Attachment at 1; 10 C.F.R. § 710.8(h). The Notification Letter bases its
Criterion H and J derogatory information on both the DOE Psychiatrist’s evaluation and on events in
Individual’s past that he related during the September 11, 1996 PSI and February 22, 2000 PSI. DOE
Exhibit 1, Attachment 1 at 1. In his report, the DOE Psychiatrist stated his opinion that the Individual is
alcohol dependent and a user of alcohol habitually to excess. DOE Ex. 11 at 21. In making this diagnosis
for alcohol dependence, the DOE Psychiatrist relied on The Diagnostic and Statistical Manual of the
American Psychiatric Association, IVth Edition (DSM-IV).(5) Id. at 2. Because he diagnosed the
Individual as alcohol dependent and the Individual continued to drink, the DOE Psychiatrist asserted that
the Individual had a significant defect in judgment. Since the concerns under Criteria H an J both involve
alcohol, I will consider these security concerns together.

The DOE Psychiatrist based his diagnosis of the individual on (1) his interview with the Individual, (2) a
liver enzyme test conducted immediately following the interview, and (3) the Individual’s Personnel
Security file. DOE Ex. 11. The DOE Psychiatrist states he found that the Individual suffered from Alcohol
Dependence because the Individual met DSM-IV Criteria 1, 3, 4, 5, 6, and 7, and only three criteria are
necessary to make a diagnosis of Alcohol Dependence.(6) DOE Ex. 11 at 20. By the time of the Hearing,
however, the DOE Psychiatrist had modified his opinion. He testified that the evidence for the various
criteria was “weak.” Tr. at 126-132.

At the Hearing, the DOE Psychiatrist stated that after his interview with the Individual his confidence in
his diagnosis of alcohol dependence was moderate. By the time of the hearing his confidence was reduced.
The information presented at the Hearing led him to change his assessment of the diagnosis of alcohol
dependence from moderate to weak. He elaborated that

“[w]hen you weigh evidence, given my experience in this field, there are some cases where
the evidence is very strong, others where it’s moderate and others where it’s weak. I feel that
the evidence is weak, but it’s still there, meaning that I show what I used to make the
diagnosis, the particular criteria that I scored positive, it’s just not overwhelming evidence, but
I felt it was enough evidence that I could use that to make the diagnosis, which is what I did.”

Tr. at 102. When asked whether he would like to change his diagnosis from alcohol dependence to alcohol
abuse, the Psychiatrist stated that he would leave it to the discretion of the Hearing Officer to decide
whether the Individual was alcohol dependent or not. When asked to review the criteria upon which he
based his diagnosis, the DOE Psychiatrist repeatedly stated that the evidence for each DSM-IV criterion
was weak.

A. [DSM-IV] Criterion 6 for substance dependence says, “Important social, occupational, or
recreational activities are given up or reduced because of substance use.” The fact that that
was an issue between he and his wife . . . I felt that that was enough to score the [DSM-IV]
criterion positive, but, again, it’s what I would call weak evidence, it’s certainly not strong
evidence, but –

Q. I guess my question to that would be how do you define important social, occupational or
recreational activities? I mean, because he’s saying he didn’t spend enough time with his kids
and his wife, but do they mean in this criteria that he wasn’t going to – I don’t know –
weddings or something?

A. Right. Yeah, I don’t really know how they define it, and that’s why I’m saying that that
one is weak.

Tr. at 126-27 (emphasis added)
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A. So again I felt, by telling me that that’s why he was going [to counseling], he was trying to
stop [drinking] again, that it met [DSM-IV criterion 4], but again the weight of the – the
quality of the evidence is weak. The evidence is there, but the quality of it is weak evidence.

Id. at 127 (emphasis added).

A. You know, saying that when you drink the following – I mean, I guess what he’s
describing is hangovers the next morning, feeling drained, and later he also talked about that
and at times I think going to work a couple of times when he felt that way. So I felt that
paragraph was weak evidence, but evidence for [DSM-IV] Criteria 3, 4 and 7.

Id. at 131-32 (emphasis added). Repeatedly, he stated that the evidence was weak in regard to a diagnosis
of alcohol dependence.

Another reason why the DOE Psychiatrist’s confidence in his diagnosis of alcohol dependence was
reduced from moderate to weak dealt with the liver enzyme test he conducted on the Individual at the
Interview. In the prior diagnosis of alcohol dependence, the DOE Psychiatrist had apparently placed
substantial weight on the fact that the Individual’s liver enzymes were elevated. When it was revealed at
the Hearing that the liver enzymes were elevated due to gallstones, Tr. at 106, the DOE Psychiatrist
seemed to withdraw from his diagnosis of alcohol dependence immediately, stating at this point that his
diagnosis of alcohol dependence was “weak.” Id. Asked whether the Individual shows adequate evidence
of rehabilitation or reformation if the diagnosis were downgraded to alcohol abuse, the DOE Psychiatrist
stated his opinion that he does. Tr. at 108-09. As to amending his diagnosis, however, the DOE
Psychiatrist deferred to the judgement of the Hearing Officer. Tr. at 109.

The Individual asserts that he does not have a drinking problem. His wife testified that in the past he
overindulged only with his friends after sporting events. Tr. at 61. He never drank at home. Id. She stated
that drinking is socially acceptable where they live. Id. at 62. She further testified that he has changed
since they got married and that he has matured. Id. His wife testified that his drinking since 1999 has been
minimal, typically one or two beers on a special occasion like a birthday or anniversary. Id. at 64-65. He
continues to go to the sporting events, but he does not stay and drink after they are concluded. Id. at 66.

The Individual also presented a report from his physician that indicated that his liver enzymes were most
likely elevated at the time of his interview with the DOE Psychiatrist due to gallstones. Ind. Ex. J. In fact,
his wife testified that he had his gall bladder removed by emergency surgery in July 2000, two months
after his interview with the DOE Psychiatrist. Tr. at 37. The Individual admitted that he did overindulge in
alcohol previously, but he stressed that he has significantly decreased his consumption, especially since
1999.

In view of the Hearing Testimony and the full record, I conclude that the Individual likely suffered in the
past from alcohol abuse, not dependence. I believe that the DOE Psychiatrist, in making his diagnosis of
alcohol dependency, relied heavily on the liver enzyme test that has been successfully challenged by the
Individual. After reviewing the report from the individual’s physician regarding his medical problem with
gallstones, the DOE Psychiatrist admitted, at the time of his interview with the Individual, that the elevated
enzyme levels were probably caused by gallstones. Tr. at 106. Further, I found the DOE Psychiatrist’s
testimony in support of his opinion that the Individual suffered from alcohol dependence to be equivocal
and tentative. Indeed, when the DOE Psychiatrist reviewed the various DSM-IV Criteria for a finding of
alcohol dependence, the DOE Psychiatrist himself repeatedly stated that the evidence in support of each
criterion was weak. Id. at 126, 127, 131-32.

Finally, I must address whether the Individual is a user of alcohol habitually to excess or abuses alcohol. I
believe that he has in the past been a user of alcohol habitually to excess. The DOE Psychiatrist testified
that the evidence that the Individual was a user of alcohol habitually to excess in the 1990s is strong. I
agree. There are at least two indications in the record that he overindulged in alcohol. The first is an
“arrest” for Careless Driving and No Proof of Insurance in 1992. March 29, 2001 Notification Letter,
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Attachment 1 at 1. At the Hearing, the Individual did not remember being handcuffed for the arrest or
going to court. We discussed whether this was an actual arrest or simply special terminology that the State
uses to list a traffic stop on an individual’s record. When asked about the incident at the PSI, the
Individual stated that he had “probably” been drinking at the time of the traffic stop. DOE Ex. 9 at 37. The
second is a domestic abuse complaint in 1997. Id. The 1997 domestic abuse complaint which led to a
restraining order was the last reported incident in which alcohol was a factor.(7)

However, assuming that the individual suffered from alcohol abuse and has used alcohol habitually to
excess in the past, based upon the testimony of the individual and his wife, I find that the Individual does
not overindulge in alcohol now and has not for some time. The DOE Psychiatrist has testified that he
believes the Individual to be reformed and rehabilitated. Tr. at 108-09. I agree. In addition, I believe that
the testimony of the Individual’s wife is particularly significant. I believe she testified truthfully about his
alcohol use. There is sufficient testimony in the record to prove that she loathed his drinking. Id. at 63.
Further, she was a credible witness.

Based on the foregoing, I find that the individual has mitigated the security concerns raised under Criteria
H and J. The last alcohol-related incident occurred four years ago. In this regard, the DOE Psychiatrist has
opined that if the Individual did suffer from Alcohol Abuse in the past, he would now find that the
individual is reformed or rehabilitated. Id. at 108-09. Consequently, I am convinced that the Individual is
reformed or rehabilitated from his previous alcohol problem and that the security concerns raised under
Criteria H and J have been mitigated.

IV. CONCLUSION

For the above-stated reasons, after consideration of all the relevant information, favorable and
unfavorable, I conclude that restoring the Individual’s access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. 10 C.F.R. §§
710.7(a), 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585- 0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Janet R. H. Fishman
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Hearing Office

Office of Hearings and Appeals

Date: July 17, 2001

(1)The Individual originally completed a Questionnaire for National Security Position (QNSP) on October
17, 1994. See DOE Exhibit 18. However, he was laid off by his employer prior to receiving a security
clearance. On two subsequent occasions he completed the QNSP only to be laid off by his employer prior
to receiving an access authorization. See DOE Exhibits 16 and 17. Because of these prior applications,
some of the derogatory information was uncovered during the previous background investigations.

(2)It was agreed during the prehearing conference call and at the Hearing that we would rely on the
amended Notification Letter dated March 29, 2001, as the basis for the derogatory information about the
Individual.

(3)I will refer to the Individual’s wife as his wife, although during some of the time periods discussed at
the Hearing and in this Opinion, she was not yet his wife.

(4)In the March 29, 2001 Notification Letter, DOE alleged that the Individual falsely stated in a PSI that
he had not had a drink in six months. At the Hearing, DOE Counsel stated that there was no longer any
Criterion F concern based on this statement and that matter should be omitted from my evaluation.
Hearing Transcript at 7.

(5)The DSM-IV is a standard reference source, the purpose of which is to provide a guide for diagnosis of
psychological conditions for use by clinical practitioners. DSM-IV at xxiii.

(6)The DSM-IV lists seven diagnostic criteria for alcohol dependence. According to the DSM- IV , a
diagnosis of alcohol dependence may be made if an individual meets three of the criteria in the same 12
month period. See DSM-IV at 181195.

(7)The Individual testified that his wife did not like his drinking and it led to an argument during which
she called the police and filed for a restraining order. Tr. at 25. The Individual’s wife testified that she
caused the argument that led to the restraining order because she did not like his drinking. She stated that
alcohol was a contributing factor to the domestic violence because if he hadn’t been drinking, she
wouldn’t have gotten angry. Id. at 68. Although the Individual testified that he consumed alcohol prior to
the incident, there is no evidence indicating how much alcohol he had consumed and whether he was
intoxicated. At his PSIs, he indicated that he was never arrested because of alcohol use. DOE Ex. 6 at 12.
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under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

May24, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:December 21, 2000

Case Number: VSO-0427

This Opinion concerns the eligibility of XXXXXXXXXXX (the individual) to maintain a level “Q” access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The local
Department of Energy Operations Office (the DOE Office) suspended the individual's access authorization
under the provisions of Part 710. This Opinion considers whether, on the basis of the evidence and
testimony in this proceeding, the individual's access authorization should be restored. For the reasons
stated below, it is my opinion that the individual's access authorization should not be restored at the
present time.

I. BACKGROUND

The individual’s access authorization was first suspended in late 1993 on the basis of a psychiatric
evaluation that he suffered from alcohol dependence. His access authorization was later restored after he
was accepted into a two-year treatment program conducted by the Employee Assistance Program (EAP).
He successfully completed the treatment program in 1996. However, because the individual was arrested
for an alcohol-related driving offense in March 2000, the DOE Office conducted a Personnel Security
Interview (PSI) of the individual on April 18, 2000. This PSI failed to resolve the security concerns raised
by the individual’s then recent alcohol consumption. Accordingly, the DOE Office referred the individual
to a board-certified psychiatrist (the DOE Psychiatrist) for further evaluation. After reviewing the
information that the DOE Office provided to him and conducting an evaluation of the individual, the DOE
Psychiatrist determined that the individual was alcohol dependent without adequate evidence of
rehabilitation or reformation.

Because the individual was unable to resolve the security concerns resulting from his alcohol use, an
administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The DOE Office suspended the
individual’s access authorization for a second time, and then issued a letter notifying the individual that it
possessed information which raised a substantial doubt concerning his eligibility for access authorization
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(the Notification Letter).

The Notification Letter specifies two areas of derogatory information described in 10 C.F.R. § 710.8. First,
the Notification Letter alleges that the individual " is a user of alcohol habitually to excess, or has been
diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from alcohol abuse.” See
10 C.F.R. § 710.8(j) (Criterion J). Second, the Notification Letter alleges that the individual’s alcoholism
is "an illness or mental condition which in the opinion of a board- certified psychiatrist causes, or may
cause, a significant defect in the judgment or reliability" of the individual. See 10 C.F.R. § 710.8(h)
(Criterion H). The individual filed a request for a hearing in which he made a general denial of the
allegations contained in the Notification Letter. This request was forwarded to the Office of Hearings and
Appeals (OHA), and I was appointed as Hearing Officer.

At the hearing, the DOE Office presented two witnesses: the DOE Psychiatrist and a representative of the
individual’s employer. The individual testified on his own behalf and presented four witnesses: his EAP
counselor, two friends and coworkers, and his wife. See Transcript of Hearing, Case No. VSO-0427 (Tr.).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the individual's age and
maturity at the time of the conduct; the voluntariness of the individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. § 710.7(c), 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

III. FINDINGS OF LAW AND FACT

I will consider concurrently the concerns of the DOE Office under Criteria H and J because they are
substantially interrelated: the individual’s sole “mental condition” that the DOE Office alleges may cause a
“significant defect in judgment and reliability” under Criterion H is the alcohol dependence that also raises
the DOE’s concern under Criterion J. The evidence presented in this proceeding establishes that the
individual is clearly alcohol dependent. The DOE Psychiatrist has diagnosed the individual as alcohol
dependent, both in 1993 and in 2000. DOE Exhibits 18 and 15 (1993 and 2000 DOE Psychiatrist’s
Evaluation Reports, respectively). He further maintained that diagnosis at the hearing. Tr. at 102. The
individual’s personal history that underlies in part the diagnoses are six alcohol-related arrests dating from
1981, the last two occurring in 1993 and 2000. The EAP counselor agreed with the DOE Psychiatrist’s
diagnosis at the time of the individual’s EAP treatment program and did not refute it at the hearing. Tr. at
48. The individual now considers himself “an alcoholic.” Tr. at 13. Accordingly, the DOE Office has
appropriately invoked Criteria H and J. When an individual suffers from alcohol dependence or other
alcohol-related conditions, the DOE’s legitimate security concerns stem from the possibility that the
individual may improperly divulge classified information or surrender nuclear material when under the
influence of alcohol or for the purpose of obtaining alcohol. Although there is absolutely no evidence in
the record that this individual has ever acted in that manner, his alcohol-related condition raises the risk
that such behavior could occur in the future. Because the individual does not challenge the diagnosis of
alcohol dependence, the only question before me is whether the individual has mitigated the security
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concerns raised by his alcohol dependence.

In his 1993 report, the DOE Psychiatrist outlined what would constitute adequate evidence of
rehabilitation and reformation of the individual’s alcohol dependence. Adequate rehabilitation would
require successful completion of at least 100 hours of structured alcohol treatment that includes individual
counseling, group therapy, and educational and family components, followed by participation in a
maintenance program such as Alcoholics Anonymous indefinitely. DOE Exhibit 18 at 23. Adequate
reformation would mean remaining alcohol- and drug-free for at least a year following completion of the
100 hours of structured treatment, or two years of sobriety if the individual chose not to participate in
structured treatment. Id. After the issuance of the DOE Psychiatrist’s report, the individual was accepted
into a two-year Employee Assistance Program Assurance Option (EAPRO) treatment program. In the
opinion of the DOE Psychiatrist, this program alone did not provide adequate rehabilitation from alcohol
dependence because, while it involved one-on-one counseling, it lacked group, educational and family
components. Tr. at 92. Nevertheless, the DOE Psychiatrist observed, the individual was offered the
program and satisfactorily completed it. Id.

The most important alcohol-related incident for purposes of this proceeding is the individual’s arrest for
driving while intoxicated on March 18, 2000. DOE Exhibit 21 (DWI Citation). Although the record is
unclear as to whether the individual refused to take a breathalyzer test at the time of the arrest, it is clear
that he did in fact not submit to such a test. DOE Exhibit 21 (Notice of Revocation); DOE Exhibit 5
(Transcript of April 18, 2000 PSI) at 8-10. The individual has testified that he drank two to four
nonalcoholic beers, followed by two or three regular beers. Tr. at 17; DOE Exhibit 15 at 9. Regardless of
the actual amount of alcohol the individual consumed that evening, it is clear that he failed a field sobriety
test. DOE Exhibit 21 (Notice of Revocation); Tr. at 8. It is also clear that the criminal complaint based on
this arrest was dismissed not because the individual was adjudged not to be intoxicated, but rather because
the “officer [was] unavailable after substantial attempts.” Individual’s Exhibit A (Notice of Dismissal of
Criminal Complaint).

Although consumption of two or three beers may or may not have intoxicated the individual, his arrest
alone raised a concern with the DOE Office, DOE Exhibit 5 at 27, and for this reason he was interviewed
and referred to the DOE Psychiatrist for a new evaluation. Notification Letter at 3. After reviewing the
individual’s DOE personnel security file and conducting an evaluation in person in which the individual
maintained that he had not consumed alcohol in seven years except once on March 18, 2000, the DOE
Psychiatrist diagnosed the individual, for a second time, as alcohol dependent without adequate evidence
of rehabilitation or reformation. DOE Exhibit 15 at 17. In his report, the DOE Psychiatrist wrote that to
establish rehabilitation, the individual would need to maintain sobriety (complete abstinence from all
alcohol and non-prescribed controlled substances) either (a) for one year following a full year of
Alcoholics Anonymous participation, including having a sponsor and working on the Twelve Steps of that
program, or (b) for one and a half years following six months of a professionally led substance abuse
treatment program of at least 50 hours’ duration. Id. at 15. To achieve reformation without participating in
either rehabilitation program, the individual would need to maintain his sobriety for five years. Id. at 16.
At the hearing, the DOE Psychiatrist explained why he had determined that five years of sobriety was
needed under those circumstances:

I made it five years because, in my opinion, at this present state, you’re what I call abstinent.
And there is a difference between being abstinent and being sober, or being in a state of
recovery. In my opinion, you’re not what the AA community calls being in a state of
recovery, you’re simply not drinking. It’s good that you’re not drinking. But if you’re not in
what the recovery community call a state of recovery, your chances of relapse are better. And
five years is a long time. But given your long history of alcohol problems, I felt that if you
had no exposure to the alcoholism treatment community, that I really needed [to require] that
long a period of time. And that’s a long period. I’ll state for the record, that’s as long as I’ve
ever recommended for anyone, usually I recommend three years. But I felt so strongly that
you’re not knowledgeable about alcoholism, and you’re not aware of the issues of alcoholism.
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And if you had no exposure to that, and exposure could simply mean going to AA for a year,
that I wanted five years to show adequate evidence of reformation.

Tr. at 100. At the time of the hearing, more than a year had passed since the most recent DWI arrest. The
individual testified that he had consumed no alcohol since the evening of the arrest and had attended no
structured treatment program. Tr. at 14. The DOE Psychiatrist acknowledged that the individual had
completed a year of abstinence. Tr. at 100. However, because the year of abstinence did not follow any
treatment, as he believes is necessary, he did not consider the year of abstinence adequate evidence of
reformation. Tr. at 101. Consequently, he did not revise his diagnosis on the basis of the testimony he
heard at the hearing.

The individual has offered the following evidence to mitigate the DOE’s concern for national security that
his diagnosed alcohol dependence has raised. I will address each of his arguments below. First, he
maintains that he no longer consumes alcohol. He informed the DOE during his 2000 PSI, and testified at
the hearing, that he has drunk alcohol only one time since his 1993 alcohol- related arrest, on March 18,
2000, the night he was arrested and charged with DWI. See Exhibit 5 at 13-15, 23-24; Tr. 14, 31
(“[O]utside of those times [in 1993 and 2000] there has been no consumption of alcohol.”). Second, the
EAP counselor stated that he believed the individual had drunk alcohol only just once since 1993 and
coincidently was arrested that one time. Tr. at 43. The counselor stated that the individual is a recovering
alcoholic, Tr. at 44, and even those alcoholics who are ultimately successful in remaining sober “slip
back” occasionally. Tr. at 47. Third, there is no evidence in the record that the individual may have
consumed alcohol more times than he has claimed. Finally, he has stated that he intends not to drink in the
future. Tr. at 16.

Even if the individual has disclosed the full extent of his alcohol consumption over the past eight years, I
am not convinced that the risk of his drinking alcohol to excess again is below the acceptable threshold for
maintaining access authorization. Critical to my conclusion is that the individual is unable to offer any
insightful explanation for his most recent “slip.” DOE Exhibit 5 at 15, 17-18. During his 2000 PSI,
however, he referred generally to the stress of poor housing and long commutes and the possibility of peer
pressure. Id. Nevertheless, he sounded thoroughly bewildered when he offered these possible explanations,
and not at all convinced. At the hearing, when asked for a motivation for consuming alcohol on March 18,
2000, he posited similar explanations, with no more conviction. Tr. at 15 (“I mean, I don’t know, stress of
life, everything, a slip, whatever you want to call it, it [was] just – stupid.”). In spite of the EAP
counselor’s testimony that such “slips” commonly occur among recovering alcoholics, my concern about
this individual’s 2000 “slip” is that he lacks the insight to recognize how it occurred. This lack of insight
may stem, as the DOE psychiatrist testified, from the individual’s lack of awareness of the “issues of
alcoholism.” Tr. at 100. In any event, given the individual’s lack of insight into his most recent “slip,” he
cannot provide some degree of assurance that similar incidents will not recur. Because the individual
cannot identify the factors that triggered his most recent decision to consume alcohol, he cannot avoid
them, either, and therefore I cannot predict with some certainty that he will maintain his sobriety.

Additional evidence in the record that I have considered regarding mitigation of the DOE’s security
concerns falls into three categories: testimony of the individual at the hearing, testimony of his wife, and a
letter the individual submitted after the hearing. At the hearing, the individual testified that he was born
and raised in the military, and with that upbringing, he would never breach the trust he has been given
through access authorization, whether sober or under the influence of drugs or alcohol:

[Y]ou have to look at it the way I feel. If you would do it while intoxicated or under drugs or
under duress or anything else, you would do it with a straight mind, too. . . . [W]hen you’re
born a military brat and you go up through a military life, a lot of things are inherited, and a
lot of things are instilled, because it means more to you. . . . And like I said, that’s just my
belief. You just– you don’t give up your country. If you’re going to give up your country,
you’re going to do it whatever state you’re in.
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Tr. at 24-25. It is clear that the individual fervently believes he would not place the national security at risk
under any circumstances. Nevertheless, as I clarified at the hearing, the DOE has a legitimate concern that
an individual, regardless of his personal beliefs and upbringing, may, unintentionally, divulge classified
information or otherwise endanger the national security when intoxicated, because his judgment may be
impaired. While I respect the individual’s belief and admire his patriotism, I am not reassured that the
individual would not endanger the national security when he is intoxicated.

The individual further testified that the position he held prior to suspension of his access authorization
gave him access to very little classified information. Consequently, he would have virtually nothing to
reveal even if he were forced to reveal it. Tr. at 28-29. The type or quantity of classified information to
which an individual has access is irrelevant and cannot be trivialized. Assuming the information to which
he had access was properly classified, then it is need of protection and access to it must be restricted to
those with authorization. The individual’s opinion that it would reveal nothing of consequence if it were
divulged is irrelevant to the opinion I am charged with reaching.

At the hearing, his wife testified that she does not believe her husband is an alcoholic. She provided strong
support for her opinion, based on her life experiences, which included living with a father and a former
husband who were both alcoholics. Tr. at 74. Nevertheless, she is not an expert in the area of alcohol-
related diseases, and the psychiatrist’s diagnosis of the individual, at odds with her opinion, must be given
greater weight.

After the hearing, the individual submitted a letter to me in which he described a consultation he had with
a doctor the day following his hearing. As a result of that consultation, the doctor determined that the
individual suffered from Post Traumatic Stress Disorder (PTSD). The individual then attended an
orientation program, and learned that PTSD sufferers often self-medicate with alcohol or drugs. I find it
admirable that the individual has pursued treatment, through which his alcohol- related issues will
hopefully be addressed. In the meanwhile, however, it is my opinion that, although this recent diagnosis
may perhaps provide some insight into the individual’s alcohol-related arrest, it does not mitigate the
DOE’s security concern at this time. After a proper course of treatment and subsequent period of sobriety,
it may be appropriate for the DOE to reconsider the individual’s eligibility for access authorization.

IV. CONCLUSION

For the reasons set forth above, I conclude that the individual has not shown that his access authorization
should be restored at this time, since the individual has not resolved the security concerns raised under
Criteria H and J. The individual has not demonstrated that restoring his security clearance would not
endanger the common defense and would be clearly consistent with the national interest. Therefore, it is
my opinion that the individual's access authorization should not be restored at this time.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for the purpose of serving them on the Office of Security Affairs is:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs
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United States Department of Energy

19901 Germantown Road

Germantown, Maryland 20874-1290

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: May24, 2001
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

June 15, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: January 9, 2001

Case Number: VSO-0430

This Opinion concerns whether XXXXXXXXXX (hereinafter "the Individual") is eligible for access
authorization. As explained below, I recommend that the Individual be granted access authorization.

I. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710.
Those regulations describe the criteria and procedures for determining eligibility for access to classified
matter or special nuclear material, i.e., “access authorization” or a “security clearance.”

An individual is eligible for access authorization if such authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.(7)(a).
Certain types of derogatory information raise a concern whether an individual can meet that standard. Id. §
710.8. The ultimate decision concerning eligibility is a comprehensive, common sense judgment based on
a consideration of all relevant information. Id. § 710.7(a), (c). Such information includes the nature of the
conduct at issue, the absence or presence of reformation or rehabilitation, and the impact of the foregoing
on the relevant security concerns. Id. § 710.(7)(c).

The purpose of a hearing is to give an individual an opportunity to resolve any identified security
concerns. 10 C.F.R. § 710.21. Thus, the burden is on the individual to present testimony or evidence to
demonstrate that access authorization “will not endanger the common defense and security and will be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). This standard is designed to protect
the national interest and thus differs from the standard applicable to criminal proceedings in which the
prosecutor must prove guilt beyond a reasonable doubt.

In this case, the derogatory information is the Individual’s violation of a written commitment not to use
illegal drugs while holding a DOE security clearance. That commitment is referred to as a “drug
certification.” The violation of the drug certification is derogatory information under Criterion L, which
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concerns whether an individual is honest, reliable, and trustworthy. See 10 C.F.R. § 710.8(l).

II. Background

In 1994, the Individual applied for a job at a DOE facility, which required a security clearance. At that
time, the Individual reported a history of illegal drug use, beginning in the 1970s and ending in the early
1980s (hereinafter the past use). As a condition to the grant of his clearance, the Individual signed a drug
certification.

In 1999, the Individual was considered for an upgraded security clearance. In the Individual’s April 1999
security questionnaire, he reported that, in June 1997, he had used marijuana four times. A DOE security
specialist interviewed the Individual. After the interview, the DOE notified the Individual that his reported
June 1997 marijuana use violated his drug certification, thereby raising a concern under Criterion L
whether he was honest, reliable and trustworthy. In response, the Individual requested a hearing.

The Individual does not dispute that the foregoing facts give rise to a Criterion L security concern. Instead,
the Individual maintains that his reported June 1997 marijuana use was an isolated lapse attributable to a
May 1997 diagnosis that he was suffering from hepatitis C and a related marital breakup. See 10 C.F.R. §
710.7(c).

Both DOE Counsel and the Individual submitted documents and presented witnesses at the hearing. At the
hearing, DOE Counsel elicited testimony concerning the serious nature of the security concern arising
from a violation of the drug certification. The Individual presented a number of witnesses to corroborate
the circumstances surrounding his June 1997 marijuana use and his position that he is honest, reliable, and
trustworthy. The Individual, who was not represented by counsel, posed questions to the witnesses to bring
out relevant information. DOE Counsel also questioned those witnesses, eliciting testimony intended to
emphasize the serious nature of the security concern at issue, as well as eliciting testimony relevant to the
Individual’s mitigation arguments. As the foregoing indicates, the efforts of both parties contributed to a
well-developed record.

III. The Evidence Presented

A. Documentary Evidence

The documentary evidence includes letters from the Individual’s primary care physician and the specialist
who treated the Individual for hepatitis C (the treating specialist), the Individual’s medical records, as well
as documents from the security background investigation conducted by the Office of Personnel
Management in 2000 (the security background investigation).

The physician letters and medical documents confirm that, in May 1997, the Individual was diagnosed
with hepatitis C, a life- threatening illness for which experimental interferon therapy had only a 15 to 20
percent cure rate. The documents also indicate that the Individual subsequently underwent interferon
therapy and that the therapy was effective. The documents further indicate that, other than the Individual’s
recent report to them concerning his June 1997 marijuana use, the physicians have no knowledge of any
illegal drug use by the Individual.

The security background investigation interviews refer to the Individual’s illness, and the Individual’s
former wife cites the impact of the illness on the Individual as a contributing factor to the breakdown of
their marriage. The background investigation interviews also indicate that the interviewees were not aware
of any illegal drug use by the Individual, other than what he told them about his past use.

The security background investigation documents also indicate that the breakdown of the Individual’s
marriage was followed by a lengthy and bitter custody battle, but that the disputes between the Individual
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and his former wife have now been resolved.

B. The Testimony at the Hearing

Ten witnesses testified at the hearing. They were: the security specialist, the Individual, the Individual’s
wife, the Individual’s former wife, the Individual’s former father-in-law, three friends, and two
supervisors.

1. The security specialist

The security specialist testified about the security concern and her assessment of the mitigating
circumstances. Transcript of Hearing (Tr.) at 31-41.

With respect to why a violation of the drug certification raises a security concern, the security specialist
explained:

When an individual signs a drug certification indicating that he or she will not use drugs even
once in the future while holding a DOE clearance, and that individual breaks that promise
even once, DOE then has a stance that they no longer can trust that individual . . . .

Tr. at 36. The security specialist further indicated that trust is at the heart of granting an individual a
clearance and, therefore, that a violation of trust is taken very seriously. Tr. at 36. This view was reiterated
by one of the Individual’s supervisors. Tr. at 60.

With respect to the Individual’s explanation of the June 1997 marijuana use, the security specialist stated
that she believed that the Individual was truthful about his marijuana use and his intention not to use illegal
drugs in the future. See, e.g., Tr. at 37-38. She stated that the background investigation and reports did not
disclose any illegal drug use, and she indicated that it was unlikely that the matter would have come to the
DOE’s attention but for the Individual’s disclosure on his security questionnaire. Tr. at 34-35. When asked
if the Individual attempted to “minimize or make excuses”, the security specialist answered, “No, he
didn’t. I thought he was “very forthright, was very regretful about the incident.” Tr. at 40.

During the course of her testimony, the security specialist noted that mitigating factors included the fact
that the Individual’s marijuana use was unrelated to a compromise of security, that the Individual brought
the violation to the attention of the DOE when he reported it on his 1999 security questionnaire, and that
the Individual renewed his commitment to the drug certification. Tr. at 34-35.

2. The Individual

The Individual testified about his June 1997 marijuana use. Tr. at 6-20. The Individual largely reiterated
what he stated in his personnel security interview, i.e., that had used marijuana alone in his garage in June
1997. The Individual attributed the June 1997 marijuana use as a lapse related to his illness and the related
breakup of his marriage. Tr. at 12-15. He described it as “a mistake that wouldn’t happen again.” Tr. at 17.
When asked if he would relapse to marijuana use if he encountered highly stressful situations in the future,
the Individual stated that he was “sure” that he would not, indicating that he had “learned a lesson.” Tr. at
101.

3. The Individual’s wife

The Individual’s wife testified about her knowledge of the Individual. Tr. at 79-84. The Individual and his
wife met in 1998. Tr. at 80. Thus, the Individual’s wife did not know the Individual at the time of his June
1997 marijuana use.
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The Individual’s wife stated that the Individual does not use illegal drugs. Tr. at 82. She stated her
understanding that the June 1997 marijuana use was related to his illness and marital problems. Tr. at 83.
She further stated that she believes that the Individual will not use illegal drugs in the future, and she
expressed her own disapproval of illegal drug use. Tr. at 84.

Finally, the Individual’s wife stated that the Individual is honest and reliable. She testified, “I wouldn’t
ever expect him to lie.” Tr. at 80. She summarized that the Individual is “a strong community person
involved in the fire department and ambulance, EMT [emergency medical technician], great neighbor,
good father, good husband, very honest person.” Tr. at 81.

4. The Individual’s former wife

The Individual’s former wife resides in California and testified by telephone. Tr. at 21-30. The
Individual’s former wife was married and living with the Individual from 1985 until she left in July 1997.

With respect to the Individual’s June 1997 marijuana use, the Individual’s former wife stated that she did
not know of the use at the time but she believes that it was an isolated incident. Tr. at 28. She referred to
the “emotional and physical pain” that the Individual was going through at the time. Tr. at 28.

The Individual’s former wife also stated that the Individual “has always been honest.” Tr. at 23. She
testified that on one occasion in a ski area parking lot she and the Individual discovered an envelope
containing a large amount of cash, and she detailed the Individual’s successful efforts in returning the cash
to its owner. Tr. at 22-24.

The Individual’s former wife further stated that the Individual helped others and contributed to the
community. Tr. at 24-26. She stated that he was always willing to help a stranded motorist or someone in
need. Tr. at 25. In addition, she stated that, as a volunteer, he obtained emergency medical technician
training and worked in local search and rescue efforts. Tr. at 25 -26.

The Individual’s former wife indicated that the Individual is “extremely trustworthy,” and that the
Individual’s isolated lapse would not recur. Tr. at 29. The Individual’s wife stated that the Individual is not
facing the stresses he faced in June 1997, the Individual’s life is “back on track,” and that the Individual
has a “supportive and wonderful” new wife. Tr. at 29.

5. The Individual’s former father-in-law

The Individual’s former father-in-law testified by telephone. Tr. at 42-50. The former father-in-law
testified that he and the Individual had participated in a number of outdoor activities together such as
fishing, hunting, and canoeing. Tr. at 43.

The Individual’s former father-in-law stated that he was surprised to hear the Individual had violated the
drug certification. Tr. at 47-49. The former father-in-law indicated that he was not aware of any illegal
drug use by the Individual other than some in the distant past, and he surmised that “it must have been
some strange circumstances” that caused the illegal drug use at issue here. Tr. at 48.

The Individual’s former father-in-law also stated that the Individual was honest and law-abiding. Tr. at 45.
The former father-in-law cited an example where the Individual reported himself to the game warden for
unintentionally violating a hunting law. Tr. at 44-45. The former father-in-law stated that he and the
Individual were on a hunting trip and found an elk skull and antlers and that the Individual took them
home. When the former- in-law later heard from someone that taking those items violated a hunting law,
the former-in-law told the Individual, who then reported the matter to the game warden. The former
father-in-law testified that the incident shows that the Individual “didn’t want to do anything wrong.” Tr.
at 45.
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6. The Individual’s best friend

The Individual’s best friend testified. Tr. at 63-72. The Individual’s best friend is also a neighbor and is
employed at the same DOE facility. Tr. at 63-64. The friend has known the Individual for eleven or twelve
years. Tr. at 69. About seven years ago, the Individual became the friend’s neighbor, Tr. at 71, and they
see each other regularly, an average of once a week, Tr. at 64. The friend testified that he and the
Individual do a lot together - home improvement projects, sports, social activities, and church. Tr. at 63-
65.

The friend stated that he has never known the Individual to use illegal drugs. Tr. at 69. The friend stated
that the Individual expressed remorse with respect to the June 1997 marijuana use. Tr. at 70.

The friend stated that he trusts the Individual. Tr. at 70. The friend stated that Individual and his wife
babysit for his children and that the Individual is free to come to his farm and borrow tools. Tr. at 64-66.
Accordingly, the friend was supportive of restoration of the Individual’s clearance.

7. The Individual’s second friend

A second friend testified. Tr. at 73-79. The friend stated that he and the Individual are good friends and
that he has known the Individual approximately two years. Tr. at 73, 77. The friend stated that he sees the
Individual frequently: they scuba dive and rock climb together, and sometimes the friend spends the
weekend at the Individual’s home, helping him with home improvement projects. Tr. at 74, 78. The friend
recently became the Individual’s supervisor in his uncleared job at the DOE facility. Tr. at 73.

The friend stated that he would not associate with anyone who uses illegal drugs and he has never known
the Individual to use illegal drugs. Tr. at 76. The friend stated that the Individual’s June 1997 marijuana
use was “out of character.” Tr. at 76.

The friend stated that the Individual was honest and that he trusts the Individual. Tr. at 75-77. The friend
cited the buddy system in scuba diving and rock climbing as situations requiring great trust. Tr. at 74-75.

The friend stated that the Individual follows all workplace security and administrative rules, stating that he
“has never seen anything that would make [him] believe that the Individual would be a security risk.” Tr.
at 77.

8. The Individual’s third friend

The Individual’s third friend is also a neighbor who lives approximately one-half mile from the Individual.
Tr. at 93-101. The friend stated that he has known the Individual for approximately seven years and sees
him approximately a couple of times a week. Tr. at 96.

The friend stated that he has never known the Individual to use illegal drugs. Tr. at 95-96.

The friend described the Individual as a good neighbor:

Yes, I consider you a very good neighbor, just good people to start out with, helpful, not only
towards me but to any of the other neighbors, or anybody that needs any help or anything, that
you’ve offered to help.

Tr. at 93. The friend described the Individual’s service as an emergency medical technician in the fire
department as a real asset to the community. Tr. at 99.

The friend stated that the Individual was honest, reliable and trustworthy. DOE Counsel asked the friend
whether the Individual’s violation of the drug certification surprised him, and the good friend responded:
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A. Yes, it does, it really does.

Q. If he gave you his word about something, would you believe he would stick with it?

A. Yes, I do. He’s just not that kind of guy, in my opinion. He’s honest and trustworthy, from
my experience.

Tr. at 95-96. In response to a question for specific incidents in which the Individual was particularly
honest or trustworthy with the friend, the friend testified:

I guess the way I look at it, it’s just everyday life and the experiences of being around him
and the type of person. He has never lied to me or done anything to make me think different.

Tr. at 97. The friend described the Individual’s reputation in the community as “tops.” Tr. at 97.

9. The Individual’s supervisors

Two supervisors testified, see Tr. at 50-62. and Tr. 85-92.

The first supervisor testified that the Individual was “very competent.” Tr. at 56. She stated that believed
that “supervisors have been happy with the quality of his work, and he gets along well with other people.”
Tr. at 56. With respect to security, she stated that she did not know of any security violations. With respect
to other rules, she stated that the group has “never had problems” with the Individual and that he’s
“always been very responsive” with respect to safety and administrative issues. Tr. at 62. With respect to
the Individual’s violation of the drug certification, she stated that she “would not have expected it” and
that an individual’s violation of the drug certification raises “real concerns.” Tr. at 59.

The second supervisor supervised the Individual directly for three years - until the Individual’s clearance
was suspended and he was moved to an uncleared position. Tr. at 85, 90. The supervisor stated that his
mother had rented her house to the Individual some time ago. Tr. at 90. The supervisor indicated that he
was unaware of any use of illegal drugs other than the June 1997 incident reported to him by the
Individual. Tr. at 91. He indicated that he believed the Individual’s explanation that the use was related to
his illness, and that he did not expect that the Individual would use illegal drugs in the future. Tr. at 91. In
response to the question whether the Individual was honest, reliable and trustworthy, the supervisor
testified, “Well, all my dealings with [the Individual] during the time that I know [him] is that he has been
all of the above.” Tr. at 89. The supervisor stated that on a scale of 1 to 10, he would rate the Individual a
9 or 10 and that he was anxious to have the Individual back. Tr. at 85, 87. (1) With respect to the
Individual’s violation of the drug certification, the supervisor testified that the Individual had never broken
any agreements with him and that he “wouldn’t expect any broken agreements in the future.” Tr. at 92.

IV. Analysis

A. The Security Concern

As mentioned above, it is undisputed that the Individual used marijuana in June 1997, thereby violating his
1994 drug certification. Indeed, the DOE relies on the Individual’s disclosure of that use on his 1999
personnel security questionnaire as the basis for the violation.

As the security specialist testified, violation of the drug certification is very serious. When an individual
violates the drug certification, the individual breaks a commitment to the DOE, which then casts doubt on
whether the DOE can trust the individual. Accordingly, I now turn to whether this serious security concern
has been resolved.
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B. The Mitigating Circumstances

Under Part 710 regulation, the decision as to eligibility for access authorization is a comprehensive,
common sense judgment that the grant of authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.7(a). Under the
regulations, relevant factors include the seriousness of the conduct, the motivation for the conduct, and the
likelihood that the conduct will recur. Id. § 710.7(c).

I am aware of only four cases in which an individual who has violated the drug certification has been
granted a security clearance. Those cases are: Personnel Security Hearing, VSO-0394, 28 DOE ¶ 82,781
(2001); Personnel Security Hearing, VSO-0307, 27 DOE ¶ 82,837 (2000); Personnel Security Hearing,
VSO-0136, 26 DOE ¶ 82,778 (1997); Personnel Security Hearing, VSO-0045, 25 DOE ¶ 82,774 (1995).
In each of these cases, the individual established that the particular circumstances of the case warranted a
conclusion that, despite the individual’s violation of the drug certification, the individual was honest,
reliable, and trustworthy.

I believe that two factors explain the small number of cases in which individuals who violate the drug
certification are granted a clearance. The first is that many cases involving a violation of the drug
certification also involve concerns of current drug use and falsification. The second is that violation of the
drug certification is a breach of trust, which is very difficult to mitigate.

With the seriousness of the security concern in mind, I have carefully considered the evidence submitted in
this case. As explained below, I believe that the Individual has brought forward sufficient evidence to
resolve the concern arising from his violation of the drug certification.

As an initial matter, I note that it is undisputed that the Individual’s reported June 1997 marijuana use
(alone, in his garage) was unrelated to any compromise of security.

The Individual has established that his violation of the drug certification was limited to the reported June
1997 use. The DOE security specialist believed the Individual’s explanation in the personnel security
interview. I believed that the Individual testified honestly at the hearing. The Individual brought forward
corroborating witnesses including family, friends, and supervisors. From the testimony, I concluded that
the Individual spends much of his non-work time with family and friends, engaging in a wide variety of
physical activities, including home improvement projects and outdoor recreational activities such as
hunting, fishing, canoeing, scuba diving, and rock climbing. All of the family and friends expressed
disapproval of illegal drug use and indicated that they did not believe that the Individual used illegal drugs.
Accordingly, I believe that the Individual has sufficiently corroborated his assertion that his violation of
the drug certification was limited to his reported June 1997 use.

The Individual has demonstrated unusual mitigating circumstances surrounding his June 1997 violation of
the drug certification. The Individual brought forward extensive corroborating evidence to support his
assertion that, at the time of the June 1997 violation, he was suffering from a life-threatening illness and
that, partly as a result, his marriage was disintegrating.

The Individual has demonstrated reformation and rehabilitation. With respect to reformation, the
Individual reported the violation on his 1999 personnel security questionnaire, and the Individual has
expressed remorse. With respect to rehabilitation, the Individual has shown that the problems associated
with the June 1997 marijuana use are resolved: the Individual has undergone successful treatment for his
illness and has resolved all matters with his former wife and is happily remarried. In addition, the
Individual has recognized that his prior problems do not excuse his illegal drug use, and he has expressed
a commitment not to use illegal drugs in the future, regardless of what stressful situations might arise.
Moreover, it has been two years since the Individual disclosed the matter to the DOE, and the Individual
has brought forward a variety of witnesses who know him well and have testified that he is honest,
reliable, and trustworthy. This testimony is consistent with the fact that the Individual reported his June
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1997 marijuana use, despite the unlikelihood that it would otherwise have come to the DOE’s attention.
My ultimate assessment is that the unusual and highly stressful circumstances associated with Individual’s
violation of the drug certification, the Individual’s rehabilitation from those circumstances, the
Individual’s disclosure of his violation to the DOE two years ago, and the testimony concerning the
Individual’s honesty, when taken together, show reformation and rehabilitation from the Individual’s
violation of the drug certification violation.

Based on the foregoing, I believe that the Individual has resolved the Criterion L concern arising from his
violation of the drug certification. Accordingly, I have concluded that a grant of access authorization “will
not endanger the common defense and security and will be clearly consistent with the national interest.” 10
C.F.R. § 710.27(d). For that reason, I recommend that the Individual be granted access authorization.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
Washington, D.C. 20585-0107, and served on the other party. If either party elects to seek review of the
Opinion, that party must file a statement identifying the issues on which it wishes the OHA Director to
focus. This statement must be filed within 15 calendar days after the party files its request for review. The
party seeking review must serve a copy of its statement on the other party, who may file a response within
20 days of receipt of the statement.

Janet N. Freimuth

Hearing Officer

Office of Hearings and Appeals

Date: June 15, 2001

(1)This assessment is consistent with the supervisor’s August 2000 formal evaluation of the Individual’s
performance, which assigned the highest rating for each criteria.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

June 8, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:January 29, 2001

Case Number: VSO-0431

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (the individual) to maintain a level “Q”
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The local
Department of Energy Operations Office (the DOE Office) suspended the individual's access authorization
under the provisions of Part 710. This Opinion considers whether, on the basis of the evidence and
testimony in this proceeding, the individual's access authorization should be restored. For the reasons
stated below, it is my opinion that the individual's access authorization should not be restored at the
present time.

I. BACKGROUND

On April 9, 2000, the individual, an employee of a contractor at a DOE facility, was arrested for domestic
violence. To review the details of the circumstances surrounding that arrest, the DOE Office conducted a
Personnel Security Interview (PSI) of the individual on July 21, 2000. During this PSI, the DOE Office
learned that the individual had struck his girlfriend, with whom he shares a home, and injured himself, and
that he had pushed or struck other family members in the past. The PSI also revealed that the altercation
occurred after the individual had consumed alcohol, that the incident may have been caused by the alcohol
consumption, that he was currently drinking about 12 beers per week, and that he had consumed
considerably more alcohol in the past. See DOE Exh. 9 (Transcript of July 21, 2000 PSI). The PSI failed to
resolve the security concerns raised by the individual’s violent behavior and alcohol consumption.
Accordingly, the DOE Office referred the individual to a board-certified psychiatrist (the DOE
Psychiatrist) for further evaluation. After reviewing the information that the DOE Office provided to him
and conducting an evaluation of the individual, the DOE Psychiatrist determined that the individual
suffered from Intermittent Explosive Disorder, under treatment, and Alcohol Abuse, in early partial
remission.

Because the individual was unable to resolve the security concerns resulting from his history of domestic
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violence and alcohol abuse, an administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The
DOE Office suspended the individual’s access authorization, and then issued a letter notifying the
individual that it possessed information which raised a substantial doubt concerning his eligibility for
access authorization (the Notification Letter).

The Notification Letter specifies three areas of derogatory information described in 10 C.F.R. § 710.8.
First, the Notification Letter alleges that the individual “has an illness or mental condition which in the
opinion of a board-certified psychiatrist . . . causes, or may cause, significant defect in his judgment or
reliability." See 10 C.F.R. § 710.8(h) (Criterion H). Second, the Notification Letter alleges that the
individual " has been diagnosed by a board-certified psychiatrist . . . as suffering from alcohol abuse.” See
10 C.F.R. § 710.8(j) (Criterion J). Third, the Notification Letter alleges that the individual “has engaged in
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interest of the national security.”
See 10 C.F.R. § 710.8(l) (Criterion L). This last allegation is based on the individual’s history of violent
behavior, including the April 9, 2000 domestic violence arrest. The individual filed a request for a hearing,
which was forwarded to the Office of Hearings and Appeals (OHA), and I was appointed as Hearing
Officer.

At the hearing, the DOE Office presented two witnesses: the DOE Psychiatrist and a DOE personnel
security specialist. The individual testified on his own behalf and presented four witnesses: the instructor
of the anger management program he completed, a former supervisor, his former wife, and his girlfriend.
See Transcript of Hearing, Case No. VSO-0431 (Tr.).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the individual's age and
maturity at the time of the conduct; the voluntariness of the individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

III. FINDINGS OF LAW AND FACT

A. Criterion H: Intermittent Explosive Disorder

The derogatory information on which the DOE Office has relied in formulating its Criterion H concern is
as follows. In two PSIs, one in 1998 and one in 2000, the individual described a number of episodes of
domestic violence. See DOE Exh. 9 (Transcript of July 21, 2000 PSI), DOE Exh. 22 (Transcript of March
6, 1998 PSI). Many of these were isolated, such as those directed at his first and third wives. DOE Exh. 9
at 20, 24. There is also evidence of displays of anger that were not directed at others but rather at
inanimate objects, both in the past and recently. DOE Exh. 9 at 5, 26- 27. The individual also admitted,
however, to slapping, hitting and bruising his first child as an infant, for a period of months. DOE Exh. 22
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at 8-10, 16. Most recently, and after a fifteen-year period of no acknowledged outbursts, the individual
physically assaulted his current girlfriend at least four times. DOE Exh. 9 at 6-9, 12-15; DOE Exh. 14
(Application for restraining order). Based on this history and an evaluative interview, the DOE Psychiatrist
diagnosed the individual as suffering from Intermittent Explosive Disorder. Because the individual has
acknowledged that such aggression is not socially appropriate behavior, the DOE Psychiatrist found that in
order for it to occur, the individual must be suspending his judgment when he “acts out.” Tr. at 38. At the
time of his diagnosis, the DOE Psychiatrist noted that the individual was attending an anger management
program, and therefore his full diagnosis was Intermittent Explosive Disorder, in treatment. DOE Exh. 11
(Evaluation Report) at 4. On the basis of the DOE Psychiatrist’s testimony that the individual has a mental
condition that causes a significant defect in judgment, I find that this information raises a legitimate
national security concern under the DOE security regulations.

The individual presented substantial evidence in an effort to mitigate the DOE Office’s concern under this
criterion. The record reflects that for a period of about 15 years, during his relationship to his third wife,
he engaged in little if any violent behavior. His third wife appeared at the hearing and testified that
although the individual had a “temper,” and occasionally hit objects, particularly early in their relationship,
she did not consider him violent, and had no fear for herself or their children, whose custody they now
share. Tr. at 109-10, 114-16. A former supervisor testified that the individual was an exemplary employee
and that he had never observed the individual to have lost his temper at work. Tr. at 54. His girlfriend
testified that there has been no violent outbursts since the April 9, 2000 incident and that she has no fear
now for her physical safety or that of her children who live with them. Tr. at 119-21. She also testified, as
did the individual himself, that the anger management program he attended for 16 weeks had taught both
of them important strategies for coping with anger as well as resolving minor disagreements, and that they
regularly employ them in dealing with the stresses of managing a large, multi-family household. Tr. at
122. The mental health professional who conducted the anger management program also testified at the
hearing. He explained that the program was one of education and not psychotherapy, Tr. at 61, 69, 87, and
that the individual’s participation was ordered by the court as a term of his sentence resulting from the
April 9, 2000 incident. Tr. at 65.

In his initial testimony, the DOE Psychiatrist stated that 12 to 18 months of treatment and rehabilitation
would be necessary to allow him to declare the individual’s Intermittent Explosive Disorder in complete
remission. Tr. at 43-44. At the close of the hearing, the DOE Psychiatrist was asked to update his
diagnosis of the individual after hearing the testimony presented. Despite acknowledging the long period
during which there is no evidence of violent behavior, Tr. at 39-40, and the individual’s participation in
the anger management program, the DOE Psychiatrist felt that the individual was nevertheless still
suffering from Intermittent Explosive Disorder. He expressed his opinion that the anger management
program the individual attended was education, not treatment, Tr. at 153, and that the individual needs to
be “formally enrolled in a treatment program that focuses on this type of problem, domestic violence.” Tr.
at 152. While he stated that he believed the individual had the right attitude and was capable of recovery
from this mental condition, insufficient time had passed since the last episode to permit him to find that
the individual was recovered at this time. Tr. at 146-47. I must agree with the DOE Psychiatrist in this
instance. Although a year has now passed since the last acknowledged manifestation of this disorder– the
April 9, 2000 domestic abuse incident– the individual has not received any medical treatment for this
condition. He clearly is making considerable efforts to manage his condition, with the support of his
household. In the absence of medical treatment, however, it is too early to predict with a comfortable
degree of certainty that the individual’s condition will not lead to future lapses of judgment. Consequently,
it is my opinion that the individual has not resolved the DOE Office’s security concern under Criterion H.

B. Criterion J: Alcohol Abuse

The DOE Psychiatrist also found that the individual suffers from alcohol abuse, in early and partial
remission. Tr. at 96. This diagnosis is based on the individual’s history of periodic alcohol consumption to
excess, for example, after his first wife left him and during a particularly rocky period in his relationship
with his girlfriend. DOE Exh. 11 at 3; Tr. at 96. Since his arrest in April 2000, the individual reports his
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alcohol consumption to be about 12 beers per week, or roughly one- third of what it had been at other
times. DOE Exh. 9 at 42-43. The DOE Psychiatrist explained what he means by early and partial
remission, and the concerns he has about an individual at this stage of recovery:

He’s in early remission . . . because he’s essentially now attempting to reverse . . . his drinking
patterns, but there’s still drinking. So therefore it’s only partial remission. This would be in
contrast to what one hopes for after 52 weeks where the diagnosis may be alcohol abuse by
history in complete and sustained remission.

Tr. at 97-98.

[B]ecause he continues to drink . . . there’s that much less assurance that it would not be an
impact if there were an accident and there were another lapse in judgment that he wouldn’t
return to the previous [higher level of alcohol consumption] on a consistent or sustained basis,
or on an occasional evening, and what that might lead to. Theoretically, it could lead to
another incidence of violence.

Tr. at 97.

Mitigating the DOE Office’s concern about the individual’s diagnosis of alcohol abuse is the evidence that
the individual has substantially reduced his alcohol consumption and, since the April 9, 2000 incident, no
longer drinks hard liquor at all. Tr. at 119, 126 (testimony of girlfriend). The individual’s girlfriend
testified that she believed that the individual is “allergic to alcohol.” Tr. at 118. By this, she means that
when the individual drinks any amount of hard liquor, it affects his behavior. Tr. at 136. After the April 9
incident, she realized that each time the individual had become violent with her, he had drunk hard liquor.
Tr. at 133. When she confronted the individual with her theory, he readily agreed. Tr. at 135. She also
testified that the individual now consumes beer only occasionally, on the weekend. Tr. at 119. His former
supervisor testified that he has never seen the individual consume alcohol at work, and never to excess in
social activities. Tr. at 55.

At the end of the hearing, the DOE Psychiatrist was asked to update his opinion regarding the individual’s
alcohol abuse. Having heard the testimony of the individual and his witnesses, including his girlfriend and
his former supervisor, the DOE Psychiatrist maintained, as he did with respect to the Intermittent
Explosive Disorder, that insufficient time had passed to support a change in his diagnosis:

The alcohol abuse, by history, is still there. And notwithstanding the very commendable
unilateral efforts he’s making to kind of reverse that, the diagnosis would still be consistent
with the facts and the findings. . . . So, therefore, the diagnoses that I rendered six months ago,
I believe, are still substantiated in terms of the facts or the findings. I have to say . . . that
those diagnoses or conditions did result in a significant defect in his judgment or reliability,
and since I cannot predict very well, [they] may cause [similar defects in judgment in the
future], although I think it’s unlikely.

Tr. at 149-50. As I see the issue, the individual’s continued consumption of alcohol, in the form of beer,
presents a heightened risk of alcohol abuse in the future. At this point, more than a year has passed since
the last reported adverse consequences of the individual drinking to excess, the domestic abuse arrest.
Nevertheless, the individual’s continued beer consumption prevented the DOE Psychiatrist from reaching
a conclusion that the individual is now in “complete” rather than “partial” remission. Tr. at 154. I must
again agree with the DOE Psychiatrist. Although the individual has decreased his alcohol consumption,
drinking an average of 12 beers in the course of the weekend still represents a substantial alcohol intake.
The facts in the record, particularly the individual’s lack of treatment, do not reduce to an acceptable level
the risk that additional bouts of alcohol abuse will recur, with concomitant defects in judgment or
reliability. Consequently, it is my opinion that the individual has not resolved the DOE Office’s security
concern under Criterion J.
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C. Criterion L: Violent Behavior

The DOE Office also alleges that the individual’s violent behavior raises a security concern because
“conduct involving questionable judgment, unreliability, unwillingness to follow rules and regulations
could indicate the person may not properly protect classified information or materials.” Tr. at 15
(testimony of personnel security specialist). The incidents that the DOE Office focused on have been set
forth above, in the Criterion H section. They clearly describe a pattern of behavior in which the individual
has lost control of his emotions and acted out his anger in a physical manner, employing questionable
judgment.

In the individual’s favor, the record presents only a limited number of incidents of violent behavior, and of
those, several involved inanimate objects rather than other people. His third marriage, which lasted 12
years, represents a protracted period in his life during which he appears not to have engaged in any violent
behavior affecting others. Tr. at 109 (testimony of third wife). In fact, a psychiatric evaluation performed
in 1998 described violent behavior in his past, but concluded that it raised no present concern. DOE Exh.
24 at 5-6. Nevertheless, the cluster of more recent violent behavior involving his girlfriend, culminating in
his April 9, 2000 arrest, raised a legitimate concern for the DOE Office. To his credit, the individual has
complied with every aspect of his sentence, including paying all fees and fines, serving five days in jail,
and adhering to the terms of his probation. In addition, he entered into a “Peaceful Contact Agreement”
with his girlfriend shortly after the arrest, Indiv. Exh. 5, has respected the terms of that agreement, DOE
Exh. 9 at 25, and they have been living together relatively harmoniously since then. Tr. at 119 (testimony
of girlfriend). As discussed above, he also attended an anger management class as ordered by the court
and, to his credit, has shared what he was taught with his girlfriend to such an extent that they rely on
those strategies to work together on the challenges in their relationship and daily lives.

I believe the individual is sincere when he acknowledges that he has not been “cured” of his temper. It is
clear that he is actively working on the problem and serious about changing his behavior. Tr. at 138-39. It
is my opinion, however, that there remains some risk that the individual’s violent behavior, and
accompanying lapses of judgment, will recur. When the individual questioned the DOE Psychiatrist at the
hearing as to whether there was a causal link between his alcohol consumption and his Intermittent
Explosive Disorder, the DOE Psychiatrist replied,

I don’t want to suggest that there’s a causal relationship. . . . I don’t think alcohol causes you
to be violent, however, I think alcohol in this matter kind of greases the skids. It makes it
easier for you to lose control. Alcohol is known for that. Individuals who are otherwise shy or
inhibited, after a few drinks, they kind of loosen up. So it’s only in that sense that I meant the
alcohol was related to these incidents of domestic violence. Theoretically, if you were not
consuming alcohol [at the time of] those incidents . . ., it’s possible that you may have related
and behaved in a different manner. You may have still been angry, but you may not have
acted out.

Tr. at 99-100. The individual had reached a similar conclusion during his 2000 PSI: “I know . . . that I tend
to be a little bit more sensitive about things when I’m drinking. . . . [I] probably tend to . . . become . . .
upset and angry about things quicker.” DOE Exh. 9 at 17. Despite the theory posited in this case that the
individual is adversely affected by hard liquor but not beer, I am concerned that he continues to drink beer,
even moderately. I note that the period during which the individual reports the least violent behavior
coincides with a time when he was drinking very little– not just hard liquor but beer as well. DOE Exh. 9
at 45 (three to six beers per week during marriage to third wife). Therefore, I cannot accord the hard-
liquor theory sufficient weight to overcome the DOE Psychiatrist’s explanation of the effects of alcohol on
the individual. Although there is no evidence that his drinking has led to any violent behavior in the past
year, too little time has passed to convince me that the risk of relapse has been reduced to an acceptable
level. I must conclude that the individual has not resolved the DOE Office’s security concern under
Criterion L.
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IV. CONCLUSION

For the reasons set forth above, I conclude that the individual has not resolved the security concerns raised
under Criteria H, J and L. The individual has not demonstrated that restoring his security clearance would
not endanger the common defense and would be clearly consistent with the national interest. Therefore, it
is my opinion that the individual's access authorization should not be restored at this time.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for the purpose of serving them on the Office of Security Affairs is:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

United States Department of Energy

19901 Germantown Road

Germantown, Maryland 20874-1290

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: June 8, 2001
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July 26, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: May 2, 2001

Case Number: VSO-0432

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1)

I. Background

For a number of years, the individual has been employed by a Department of Energy (DOE) contractor in
a job that required that he maintain a security clearance. In the fall of 1999, the individual was arrested for
Driving While Intoxicated (DWI), Reckless Driving, Failure to Give Immediate Notice of an Accident,
and Fleeing/Eluding a Police Officer.

Because this information raised security concerns, the DOE security office initiated a reinvestigation of
the individual. As a part of this reinvestigation, the individual was interviewed by a DOE Personnel
Security Specialist in the summer of 2000, and was referred to a DOE consultant psychiatrist for an
evaluation. After interviewing the individual, administering the Minnesota Multiphasic Personality
Inventory and a series of blood tests, and reviewing his personnel file, the DOE psychiatrist diagnosed the
individual as suffering from Alcohol Abuse, with insufficient evidence of rehabilitation or reformation.

The Director of the DOE facility’s Personnel Security Division determined that this information was
substantially derogatory in nature, and cast into doubt the individual’s suitability for continued access
authorization. The Director informed the individual of this determination in a letter which set forth the
DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the
Notification Letter.

The derogatory information set forth in the Notification Letter pertains to section 710.8, paragraph (j) of
the criteria for eligibility for access to classified matter or special nuclear material. See 10 C.F.R. §
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710.8(j). Paragraph (j) defines as derogatory information indicating that the individual has “[b]een, or is, a
user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse." In
this regard, the Notification Letter cites the DOE psychiatrist’s diagnosis and the individual’s four DWI
arrests (in 1989, 1990, 1991, and 1999) and a fifth allegedly alcohol-related arrest in 1995 for Contributing
to the Delinquency of a Minor, Negligent Use of a Weapon, and Aggravated Battery.

The Notification Letter also informed the individual that he was entitled to a hearing before a Hearing
Officer in order to resolve the substantial doubt regarding his continued eligibility for access authorization.
The individual requested such a hearing. The Director forwarded this request to the Office of Hearings and
Appeals and I was appointed the Hearing Officer. The hearing was convened near the individual’s job site.
Seven witnesses testified at the hearing. The DOE psychiatrist and the Human Resources Manager for the
individual’s employer testified for the DOE. Testifying for the individual were two co-workers, his ex-
wife, his fianceé, and the individual himself.

II. Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must make a “common-sense judgment . . . after consideration of all
the relevant information.” 10 C.F.R. § 710.7(a). I must consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations require me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the individual’s potential for being
susceptible to pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence of
the conduct; and any other relevant and material factors. 10 C.F.R. § 710.7(c).

A hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of derogatory
information raising security concerns, the burden is on the individual to produce evidence sufficient to
convince the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R.§ 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995), affirmed (OSA 1996), and
cases cited therein. After careful consideration of the factors mentioned above and of all the evidence in
the record in this proceeding, I find that the individual has failed to make this showing, and that his
clearance should therefore not be restored.

Although at the hearing the individual acknowledged that “alcohol has been a problem” in his life,
Hearing Transcript (Tr.) at 26, he contends that mitigating circumstances exist with respect to the arrests
cited in the notification letter, and that the record in this matter does not indicate that his current level of
alcohol consumption poses a significant security risk.

In support of these contentions, the individual attempted to explain the circumstances surrounding his
arrests. He said that the first alcohol-related arrest occurred in the autumn of 1989. While driving home
after work with a co-worker, he stated, “we stopped and bought some beer, and I dropped him off.” Tr. at
14. About three miles from his home, he was stopped by an officer for driving with his bright lights on.
The individual admitted to the officer that he had had “a couple of beers on [his] way home,” and after he
failed a field sobriety test, the officer took him into custody. Id. (2) Although the individual did not
believe he was drunk, his blood alcohol content (BAC) registered at .13. During the individual’s July 2000
Personnel Security Interview (PSI), he described his encounter with the “breathalyzer” as follows: “. . . I
did the blow test and I blew in the machine I’m gonna say about seven times and I kept on coming out
underneath the legal limit and finally [the officer] told me, you know, ?you’re gonna blow in this sucker
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till I’m happy.’ And he had me going until it marked over the legal limit.” July 2000 PSI at 41-42.

With regard to his next DWI arrest, in the spring of 1990, the individual testified that he and a friend were
involved in an auto accident. While changing a flat tire that had been caused by the accident, they were
approached by a policeman, who had previously been informed by the occupants of the other car that the
individual had been driving when the accident occurred. According to the individual, both he and his
friend told the officer that the friend had been the driver. Tr. at 16. Nevertheless, the officer administered a
field sobriety test to the individual and then arrested him for DWI. 1991 PSI at 26. Later, two
“breathalyzer” tests yielded BAC results of .17 and .18 for the individual. At trial, the individual stated, the
officer became confused during cross-examination, and was unable to clearly identify the individual as
being the driver. The judge therefore dismissed the charges. Tr. at 17. The individual stated that prior to
this arrest, he had consumed “four or five beers that day,” including at least one in the car “about an hour
and a half before” his encounter with the officer. Tr. at 35.

The individual’s third DWI arrest occurred in 1991. He testified that he and a friend were driving around
in the friend’s new truck. Previously that evening, they had been talking to “some girls that evening that
wanted to go driving around with us, and we didn't want to. One of them got upset, she was a dispatcher
for [the] city . . . . She called the police and told them that we had been -- that we almost wrecked into
them or something, and that's why we got pulled over that day.” Tr. at 18. The individual added that he
had had two beers just before his arrest, and that he had again been drinking in the vehicle. At the time of
his arrest, his BAC registered at .13 and .12. Tr. at 35.

In 1995, the individual was arrested for Contributing to the Delinquency of a Minor, Negligent Use of a
Weapon, and Aggravated Battery. These charges arose from a sequence of events that began when the
individual, his brother, and their two dates went “tubing.” The individual testified that on their way home,
his brother’s truck broke down, and that a teen-aged friend drove by, picked them up, and took them to the
individual’s parents’ home. After dropping off their dates, the individual and his brother accompanied the
friend and another teenager to pick up the individual’s car in a nearby town. When they noticed a car
behind them blinking its lights, they pulled into a parking lot. The occupants of the car that had been
behind them then started questioning his friend “about his car, if that car was his, and about something, he
had stolen the tires or something.” Tr. at 19. According to the individual, at this point, two of the
occupants pulled the individual’s friend and the other teenager out of the front seat and began beating
them up. The individual added that after the two teenagers got away, the occupants of the second car
attacked the individual and his brother. While the individual and his brother were thus engaged, the
individual’s friend returned to his vehicle, picked up the individual’s firearm, and discharged it into the
air. The individual stated that this “broke the fight up, everybody just took off running. [The other
teenager] then went and got the gun from [the individual’s friend], and by this time the two . . . that were
fighting with us had gotten into their car, he shot at their car.” Tr. at 20. After the second car drove off, the
police arrived and began questioning the individual, his brother, and the two teenagers about what had
transpired. At that point, the individual testified, the second car returned, and its occupants told the police
that one of the teenagers had shot at them. The police then searched the individual’s friend’s car, found the
individual’s gun, and arrested the individual. Regarding his use of alcohol, the individual said that he had
“three or four beers, and that would have probably been around eleven o'clock in the morning. This
incident took place between 6:30 and seven. When we got taken into the jail, they asked me if I had been
drinking and I told them, yes, I had some beer earlier that day, . . . but I wasn't intoxicated at the time of
this incident.” Tr. at 21. He added that although his attorney negotiated a plea agreement with the
prosecution, he did not feel that the charges against him were warranted. “I didn't have any control over
the gun when I was fighting,” he stated. “I feel like I was charged with negligent use of a firearm in this
incident, and I had no control over the gun at all that day. . . . I felt like this was just a situation that was
way out of my control, there was nothing I could do to avoid the fight.” Tr. at 20-21.

The individual’s latest alleged alcohol-related arrest occurred in 1999. He testified that he was driving
home at about 10 P.M. in the rain, when he attempted to make a left turn at an intersection with the
assistance of a left turn arrow. After a car in the oncoming lanes ran a red light, the individual slammed on
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his brakes to avoid an accident. He said that when he did this, his truck stalled, “and when it did the brakes
just wouldn't like really work that well. My vehicle ended up rolling up on to the curb, and it hit the
stoplight.” Tr. at 22. He then put his truck in reverse, backed up, and then drove down the road
approximately 200 yards, where he stopped and got out to inspect the damage to his vehicle. At this time,
he stated, he noticed a police officer’s car approaching. The officer stopped, got out with his gun drawn,
2000 PSI at 12, and told him to put his hands up. He complied, and then the officer told the individual to

get down on the floor and get on my stomach. I got down on my stomach. And then after he
told me to get down on my stomach, he asked me to stand up. I thought it was really
unnecessary for me to have to get all muddy, it was raining that day, and get down on the
floor. I told the officer that I was passive, you know, what the problem was, or what was
going on? And he told me to get down on my stomach again. And I told him, well, you know,
I'm passive, you know. And then when I questioned him about getting back down on my
stomach again, he deployed his pepper spray on me. . . . I staggered to the floor. I felt a lot of
weight on me. By this time some more officers had arrived. I'm not sure who they were, I
couldn't see them. They deployed some more pepper spray in my mouth.

***

And the [first] officer, I guess when he saw the accident happen, he tried to turn after me and
got in an accident himself. When he got to the scene of the accident, he was very upset. He
didn't give me a field sobriety test. I didn't get a fair chance at the blow test. And that
afternoon I had drank, around five or six -- about five o'clock I had had two beers, and that's
all I had had. I didn't have any alcohol in me when the accident happened, I was not
intoxicated. And that's pretty much what happened in that accident.

Tr. at 23-24. The individual testified that around two A.M. that morning at the police station, he was
allowed to wash off the pepper spray and was offered the opportunity to take a “breathalyzer” exam. The
individual told an officer that he was unable to perform this test because of the effects of the spray, and
the officer interpreted this as a refusal to take the test.

The individual also testified that although he drank alcohol before both the 1995 and 1999 arrests, he did
not believe that his drinking affected those events, and that they would have occurred had he not been
drinking at all. Tr. at 27. With regard to the 1999 incident, the individual said that the arrest was the result
of a personal vendetta against him by the arresting officer. That officer allegedly harbored ill feelings
toward the individual because the individual was dating a woman (now the individual’s fianceé) whom the
officer wished to date. According to the individual, the officer had previously harassed him by following
him around and stopping him without adequate justification. On one occasion, he stated, the officer gave
the individual a ticket for driving two miles per hour over the speed limit. Because the individual did not
have proof of insurance, he testified that he “had to go to court,” where he showed the judge proof of
insurance, and the judge threw the ticket out. Tr. at 29.

Regarding his current usage of alcohol, the individual stated that in the four and one half months leading
up to the hearing, he had had alcoholic beverages on only one occasion. At that time, approximately a
week before the hearing, he had a glass of wine with dinner on his girlfriend’s birthday. Tr. at 26. Prior to
that, he said that he was “drinking two or three times a month, and I would have anywhere between
sometimes just a beer, sometimes two, at the most three or four.” Tr. at 44. He added that it was his
intention to permanently refrain from the future use of alcohol. Id.

In support of his eligibility for access authorization, the individual also presented the testimony of his ex-
wife. She stated that she and the individual were married for three years, and separated “between like '99,
'98, '99, around there.” Tr. at 51. During this time, she said, the individual would drink “a couple of beers,
no more than four beers” five or six times a month, mostly on his days off from work. Id. She also testified
that the arresting officer in the ?99 incident told her mother, who is employed with the same municipality
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as the officer, that “he had it in for [the individual] because [the officer] used to date [the individual’s]
current girlfriend . . . .” Tr. at 53. Regarding the 1995 incident, she stated that the individual had had two
beers on the day that he was arrested. Tr. at 55.

Two former co-workers of the individual also testified. One stated that he had never seen any problems
with the individual’s job performance, and that he would have no reservations about working with the
individual again. Tr. at 123, 125. He further stated that he had associated with the individual outside of a
work setting on several occasions, and had never seen him consume alcohol to excess. Tr at 125. The other
testified that in his extensive interactions with the individual both professionally and socially, he had seen
nothing that would indicate that the individual had a drinking problem. Tr. at 134. He indicated that when
he and the individual would consume alcohol together, the individual would generally have one to two
beers, and never more than three or four. Tr. at 133-34.

Finally, the individual’s fianceé testified on his behalf. She stated that she began dating the individual two
and one half years ago, and began cohabiting with him approximately eighteen months ago. Tr. at 136.
She also described the individual’s current pattern of alcohol use. She said that he drinks “not [very] often,
and it can be anywhere from one to four drinks, just depending on where we are or what's going on, and
sometimes it's weeks, months that go by without anything.” Tr. at 137. She also provided information in
support of the individual’s contention that his 1999 arrest was the result of a vendetta by the arresting
officer. She testified that at the time of this incident, she was working in the emergency room of a local
hospital. On the evening of the arrest, she received a telephone call at work from the individual’s sister,
informing her that the individual had been arrested. Later that evening, she testified,

[the arresting officer] came into the emergency room to take a drug test. That's required by the
police department after they've been involved in a motor vehicle accident. And when he came
in I was standing behind a closed curtain . . . . And he stopped to talk to [a] tribal [police]
officer on the outside of the curtain. And that's where I heard his version of what had gone
on, and kind of a bragging situation that, "Oh, I finally got [the fianceé’s] boyfriend. You
should see what I did to him. I beat the heck out of him," he didn't use the work "heck," but,
you know, they were laughing about it outside the curtain. And I opened the curtain and he
kind of got that look like, "Oh, no," you know, I wasn't supposed to hear that part of the
conversation. He turned and left the lab.

Tr. at 139. She then went on to testify that when the individual arrived at the emergency room, she could
see that he had been extensively “Maced” and severely beaten. Tr. at 140-41. She further described the
statements made by the arresting officer and her previous dealings with that officer.

Q. How did you -- from whom did you find out that [the individual] was Maced in the mouth?
Who told you that?

A. That's part of the conversation I overheard taking place with [the arresting officer] and the
tribal officer that he was speaking to.

Q. What other things do you remember hearing specifically when -- from [the arresting
officer]?

A. That what he had done to [the individual] that night was a payback to me for an incident
that occurred between him and I about two years prior.

Q. How did you know [the officer]?

A. . . . . [The] officer took an interest in me to where he was asking me out on dates and
wanted to have a personal relationship with me. And I was seeing someone else at the time.
And he proceeded to . . . , while he was intoxicated, to come break into my house and end up
in an altercation with this person I was dating, who subsequently got beaten, got his knee
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broken, was Maced, kicked while he was handcuffed down the street from where I lived, and
subsequently charged with a variety of things, you know, felonies that he was to spend about
18 years in prison for what [the officer] and his buddies conjured up. And then [the officer]
showed up at my house the following days and said, "See, there isn't anything I wouldn't do
for you" . . . .

Tr. at 141-43.

Based on this testimony, the individual argues that the 1995 and 1999 incidents would have occurred even
if the individual had not been drinking and were therefore not alcohol- related, and that, to the extent that
the DOE psychiatrist relied on those incidents in arriving at his diagnosis, that diagnosis is faulty and
should not form the basis for revocation of the individual’s clearance. Moreover, the individual points out
that the DOE did not revoke his clearance after the 1991 arrest, even though he had three DWIs in a two
year period. He therefore contends that these three arrests, which occurred over ten years ago, and the two
later arrests, which were not alcohol-related, do not constitute a pattern of alcohol abuse that would
warrant revocation of the individual’s clearance.

I do not agree. Examining the record as a whole, I find that valid security concerns remain regarding the
individual’s alcohol use. As an initial matter, there is substantial evidence that indicates that the individual
was experiencing significant alcohol-related problems during the period of time that culminated in his
1991 arrest. According to the DOE psychiatrist’s report, the individual’s 1989 DWI arrest occurred when
the arresting officer observed the individual driving in the wrong lane, which almost resulted in the
officer’s car being run off of the road. DOE psychiatrist’s report at 2. The individual’s BAC registered at
.13 in three successive Breathalyzer tests. In order to achieve this reading, the individual would had to
have consumed the equivalent of approximately nine beers over a three hour period of time. Id. Five
months later, and apparently while the individual was on probation from the 1989 arrest, 1991 PSI at 23,
he was again arrested for DWI after the pickup truck that he allegedly was driving was involved in an
accident with another vehicle. Although the individual was identified at the scene by the occupants of the
other vehicle as being the driver, the charges against the individual were dropped after the arresting
officer’s failure to properly identify him at the trial, and after a friend, who was with the individual at the
time of the accident, testified that he, and not the individual, was driving. The individual’s BAC readings
of .18 and .17 were consistent with having ingested approximately 13 beers over a four hour period, DOE
psychiatrist’s report at 3, and he admitted that before this arrest, he had been drinking in his automobile.
Tr. at 35. Twenty months after this second arrest and after he had been granted access authorization, the
individual’s third DWI arrest occurred. The individual again admitted that he had been drinking in the
vehicle shortly before his arrest, Tr. at 35, and his BAC was measured at .13 and .12, which would require
the ingestion of approximately 10 beers over a four hour period. DOE psychiatrist’s report at 3.

During his testimony, the DOE psychiatrist commented on these three initial DWIs.

his first DWI -- first of all it was at an early age, which is not a good prognostic factor. The
earlier the drinking problems start, kind of roughly the worse the prognosis is in terms of how
serious the problem is. His first one was at age 19 . . . . His second DWI, looks like it occurred
while he was still on probation from his first one, which again is not a good sign in terms of
having the first one be a wake-up call being responsible for fact that this has caused problems
in my life, and I need to do something to deal with these functional problems. The next DWI
came after he'd received his Q clearance, which is again not a good sign in terms of, it was
starting to interfere with responsibilities. Either he was unwilling or unable to leave alcohol
alone, even though he now was taking on job responsibilities that made it important for him
not to drink to excess.

Tr. at 87. The DOE psychiatrist also indicated that the individual would have qualified for a diagnosis of
alcohol abuse after the second DWI, and expressed surprise at the DOE’s decision to grant him a
clearance in 1991. Tr. at 112.
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These arrests and their attendant circumstances indicate that the individual was exercising extremely poor
judgement concerning his consumption of alcoholic beverages during this time, therefore causing
significant problems in his life and raising valid security concerns. Nevertheless, because of the passage of
time since these incidents, I would be inclined to attribute them to the excesses of youth if there were no
indications of significant alcohol-related legal or other problems in more recent years. Because this is not
the case, I must conclude that the individual has continued to suffer from alcohol abuse, with insufficient
evidence of reformation or rehabilitation.

Contrary to the individual’s contention, the record in this matter supports the conclusion that the 1995
incident was another in a series of alcohol-related legal problems. According to the police report, the
individual allowed the two juveniles in the vehicle with him to be in possession of 16 beers and a fifth of
whiskey. The report quotes one of the juveniles as claiming that the individual and his brother brought
these beverages into the vehicle. The individual was also charged with Negligent use of a Deadly Weapon
for being in possession of a firearm while under the influence of alcohol. Based on the information before
me, I can only conclude that the individual again exercised poor judgement while under the influence of
alcohol.

I also conclude that the individual’s alcohol use was a factor in the 1999 arrest. In his report of this
incident, the arresting officer stated that he had observed the individual strike a traffic signal at an
intersection and then back up and drive away. After the officer pulled the individual over, the individual
allegedly exited the vehicle and began to run, with the officer chasing him. The individual fell into a ditch.
According to the report, after the officer caught up with him, the individual climbed out of the ditch and
began to approach the officer. The officer then “Maced” the individual and handcuffed him after a
struggle. The officer stated that the individual smelled strongly of alcohol and had bloodshot, watery eyes
and slurred speech. DOE Exhibit 18.

As previously indicated, the individual’s version of what transpired during these two incidents differs
significantly from the events described in the police reports. However, for the reasons that follow, I do not
find the individual’s testimony to be credible. As an initial matter, the individual has repeatedly been
deceptive concerning the amounts of alcohol that he has consumed. The individual stated that prior to his
DWI arrests in 1989, 1990 and 1991, he drank “three or four beers,” 1991 PSI at 19 (BAC readings of .12
and .13 indicated ingestion of approximately nine beers in a three hour period), “four or five beers,” Tr. at
17 (BAC readings of .18 and .17 indicated ingestion of approximately 13 beers over a four hour period),
and two beers, Tr. at 18, respectively (BAC readings of .13 and .12 indicated consumption of
approximately 10 beers in a four hour period). Moreover, the individual testified that up until a few
months before the hearing, he would drink “two or three times a month,” and would have “a beer,
sometimes two, at the most three or four.” Tr. at 44. However, his ex-wife indicated that the individual
would have “a couple of beers, no more that four beers” on “six days, five days maybe” per month. Tr. at
51.

Second, the individual has consistently and inappropriately assigned the blame for his legal problems to
parties other than himself. Prior to the 1989 arrest, the individual’s friend “was like forcing us to drink,”
telling the individual to “help me drink this and then you drop me off . . . .” 1991 PSI at 18- 19. According
to the individual, his BAC registered at .12 and .13 because the officer administering the test made him
blow repeatedly into the machine until it registered over the legal limit. 1991 PSI at 21, 2000 PSI at 42.
Regarding the 1991 incident, the individual claims that he and a friend were stopped by police, not
because they were driving recklessly, but because of a report filed by a woman who had been upset that
she and her friend had not been allowed by the individual and his friend to “go driving around” with them.
Tr. at 18. The individual also alleged that the arresting officers in the 1995 incident tampered with
evidence and committed perjury. March 1995 PSI at 29-30, 38. The individual opined that these officers
“gave [him] a hard time” because he was dating the daughter of a municipal employee, and the officers
did not like that employee. Id. at 41. However, during his 2000 PSI and at the hearing, the individual
alleged that the police harassed him at the behest of this same employee, because the individual would not
reconcile with the employee’s daughter, whom he had since married. 2000 PSI at 24, Tr. at 37, 39. In the
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absence of adequate support in the record for these allegations, I accord them no evidentiary weight.
Furthermore, this pattern of blaming others casts doubt on the veracity of the individual’s claim that the
1999 arrest was solely the result of a vendetta against him by the arresting officer.

At the hearing, the individual also offered the testimony of his ex-wife and his fianceé in support of this
contention of police harassment. While this testimony does tend to show an animus on the part of the
arresting officer against the individual, I cannot ignore the fact that both of these witnesses have a
substantial interest in having the individual regain his clearance. The child support payments that the ex-
wife was receiving from the individual ceased when the individual was suspended without pay, and will
not resume until his clearance is restored or he finds other employment. Tr. at 56-58. The personal and
financial interests of the fianceé in having the individual regain his clearance are self-evident. Moreover,
the ex-wife admitted that during judicial proceedings involving the couple’s young son, she falsely
accused the individual of drinking while in custody of the child, thereby further undermining her
credibility. Tr. at 60. Also, the existence of an animus against the individual on the part of the arresting
officer does not preclude the possibility that the individual’s alcohol use played a role in the 1999 incident.
Indeed, given the totality of the circumstances surrounding this arrest, including the individual’s history of
alcohol-related incidents, I believe that that possibility is in fact a likelihood. For these reasons, I find that
the individual’s alcohol use contributed significantly to both the 1995 and 1999 arrests. Accordingly, the
DOE psychiatrist did not err in relying on them in his diagnosis.

In addition to the 1995 and 1999 arrests, there is another factor that leads me to believe that the individual
continues to suffer from alcohol abuse. As part of his evaluation of the individual, the DOE psychiatrist
had certain tests performed on the individual’s blood, including measurements of the individual’s liver
enzymes. These measurements indicated a slightly elevated level of the ALT liver enzyme and a
measurement of the AST enzyme that was within the “normal” range, but still quite high. After ruling out
other possible causes of these results, the DOE psychiatrist concluded that “[s]omething is causing mild
damage to [the individual’s] liver, and given his documented history of alcohol abuse, excessive use of
alcohol is the most likely cause.” DOE psychiatrist’s report at 7.

III. Conclusion

For the reasons set forth above, I find that the individual has failed to adequately address the security
concerns set forth in the Notification Letter. The record in this matter clearly supports the DOE
psychiatrist’s diagnosis of alcohol abuse, and there is no evidence of reformation or rehabilitation.
Therefore, based on the record in this proceeding, I am unable to conclude that restoring the individual’s
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I find that his access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: July 26, 2001
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(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such an authorization will also be referred
to in this Opinion as a security clearance.

(2)During his 1991 PSI, the individual admitted to having three or four beers prior to this arrest. 1991 PSI
at 19.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

June 29, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:February 8, 2001

Case Number: VSO-0433

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve concerns about his eligibility for access
authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, I do not believe the Individual has resolved
the concerns. It is therefore my opinion that his access authorization should not be restored.

The Individual is an employee at a facility (the facility) operated by the Department of Energy (DOE), and
has held access authorization for a number of years. The DOE obtained reliable information indicating that
he suffers from alcohol abuse. See 10 C.F.R. § 710.8(j). Consequently, the DOE suspended the
Individual’s access authorization. The Individual then requested a hearing to provide evidence in support
of his eligibility for access authorization. 10 C.F.R. § 710.21((b)6).

At the hearing, the Individual represented himself. He testified on his own behalf, and presented the
testimony of a clinical psychologist and two friends. The DOE presented the testimony of a consultant
psychiatrist and a personnel security specialist.

BACKGROUND

The Individual has been arrested and convicted twice for driving while intoxicated (DWI). The first arrest
occurred in 1989, while the Individual was driving after attending a wedding reception. His blood alcohol
level at the time of arrest was 0.107. After conviction, the Individual was sentenced to 24 hours of
community service,

The Individual's second DWI arrest occurred approximately one year before the hearing, when his car was
stopped for weaving. The Individual's blood alcohol level at that time was 0.234. The Individual was
convicted of DWI and sentenced to 20 days in jail, 72 hours of community service, and 86 hours of
treatment. He began the treatment in July 2000.

file:///ps401-500.htm#vso0433
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After the Individual reported his second DWI, the DOE personnel security office at the facility where he
worked conducted a personnel security interview (PSI). During the PSI, the Individual stated that he
typically drank on weekends, becoming intoxicated about twice a month.(1) He stated that he intended to
limit his future consumption of alcohol to "the two or three [beers], to where I just have that intoxicated
[feeling]."(2)

The DOE personnel security office also referred the Individual to a consultant psychiatrist for an
evaluation. The consultant psychiatrist concluded that the Individual suffers from alcohol abuse without
adequate evidence of rehabilitation and reformation. On the basis of the consultant psychiatrist's report, the
Individual's access authorization was suspended. The Individual then requested this hearing.

HEARING TESTIMONY

1. Expert Testimony

At the hearing, the DOE presented the testimony of the consultant psychiatrist who had examined the
Individual approximately six months before the hearing. The Individual presented the testimony of a
clinical psychologist who met with the Individual for two counseling sessions, the first approximately two
months before the hearing. Their opinions concerning the Individual's condition were essentially identical.

The consultant psychiatrist diagnosed the Individual as suffering from alcohol abuse, although the only
two indications of alcohol- related problems were two DWI arrests ten years apart. The consultant
psychiatrist explained that

if he didn't get the second, no one would even be questioning him at this point. But the second
[DWI], within a 10-year period, certainly creates the question of how many times does he
actually drink and drive.... Even with [the arrests] spread out... these aren't the only times that
he does this. You don't get caught the only two times that you drink and drive.(3)

The consulting psychiatrist also noted that there was no indication in the Individual's history of family
problems or other instability that resulted from alcohol consumption.(4) As evidence of rehabilitation for
the Individual, the consulting psychiatrist recommended at least one year of abstinence, continued therapy
and participation in Alcoholics Anonymous (AA) or a similar program.(5)

The consultant psychiatrist described the rehabilitation process as consisting of several stages. The first
stage begins when a person decides not to drink, though he still denies or minimizes the effects that
alcohol have had on his life. As the process goes on, the Individual is able to see his condition with
increasing honesty and less minimizing and denial, culminating in total honesty about his condition. In
terms of this process, the consultant psychiatrist described the Individual in the middle stage.(6)

The clinical psychologist concurred with the consultant psychiatrist in the diagnosis of alcohol abuse.(7)
For rehabilitation, the clinical psychologist recommends a minimum of one year of abstinence from
alcohol, with at least weekly attendance at meetings of AA.(8) When the Individual asked the clinical
psychologist if he was already rehabilitated, the clinical psychologist replied "when we met, I felt like you
were ... on a good path.... So on the way to rehabilitation is what I would say."(9) As evidence of the
Individual's progress in rehabilitation, the clinical psychologist mentioned that the Individual had attended
court-ordered alcohol counseling, had begun attending church, had indicated that he did not desire to
return to drinking, and that he had been abstinent for the ten months before the hearing.(10) The clinical
psychologist agreed with the consulting psychiatrist that the Individual was in the middle stage of
recovery, and still retained some elements of denial.(11)

2. The Individual's witnesses
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The Individual provided two witnesses who corroborated his testimony concerning his abstinence and
commitment to an alcohol- free life style. Witness 1 has known the Individual for about 2- 1/2 years.(12)
They frequently go to movies and restaurants together, and the Individual helps her with chores at her
house.(13) Witness 1 testified that the Individual does not frequent bars or attend after-work gatherings of
employees which feature alcohol.(14) She is impressed with his involvement and positive attitude toward
his group meetings and AA.(15) She has never seen the Individual take an alcoholic drink, and he has told
her that he does not intend to resume drinking.(16)

Witness 2 has known the Individual nine or ten years.(17) He socializes with the Individual about once a
month, and once a year takes a long trip with him.(18) He has not seen the Individual drink alcohol since
the Individual's last DWI arrest.(19) He has observed occasions where the Individual was offered a beer
but requested a non-alcoholic drink instead.(20)

3. The Individual's testimony

The Individual does not dispute the diagnosis of alcohol abuse, but claims that he has been
rehabilitated.(21) As evidence of his rehabilitation, he points to his ten months of abstinence, his
attendance at court-ordered alcohol education and therapy, his return to church with resulting spiritual
growth, and his attendance at AA meetings.(22)

The Individual testified that he last drank alcohol at a concert about ten months before the hearing.(23) He
currently intends to permanently abstain from alcohol.(24) In support of his abstinence, he has
disassociated himself from his former drinking companions.(25) He has also attended twenty-eight weekly
sessions of a court-ordered program that combines alcohol education and therapy, and two sessions of
AA.(26)

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing ,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
the individual to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
interests of national security" standard for the granting of security clearances indicates that determinations
should err, if they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

In the present case, there is no dispute that the Individual suffers from alcohol abuse. The sole question is
whether he has provided sufficient evidence of rehabilitation to resolve security concerns raised by his
alcohol abuse. I find that he has not done so.

The Individual testified convincingly of his ten months of abstinence, his disassociation from former
drinking companions, and his commitment to his therapy programs. In addition, his character witnesses
provided credible corroboration for each of his claims. Consequently, I believe that the Individual has
remained abstinent for ten months and is committed to further abstinence.

Although the Individual is close to achieving a year of abstinence, neither the consultant psychiatrist nor
the clinical psychologist testified that a year of abstinence by itself is enough for the Individual to attain
rehabilitation. Both recommended continued counseling and participation in AA. At the time of the
hearing, the Individual was making arrangements to continue individual counseling sessions. He had also

file:///cases/security/vso0078.htm
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begun attending AA meetings, although he had not yet begun participating in the AA program. Thus, it is
clear that he has not fulfilled the requirements for rehabilitation as stated by the consultant psychiatrist and
clinical psychologist.

I find that the hearing testimony confirms the opinion that the Individual needs additional time to attain
rehabilitation. The progression of the Individual's understanding of his alcohol condition is clear in the
record, and conforms with the description of the stages of recovery given by the consultant psychiatrist.
When the Individual underwent a Personnel Security Interview, approximately nine months before the
hearing, he stated that after a court-ordered abstinence period ended, he intended to return to drinking
three drinks at a sitting once a week, becoming slightly intoxicated.(27) When he was interviewed by the
consultant psychiatrist, he had reduced his planned drinking to some wine with dinner.(28) When the
Individual met with the clinical psychologist, two months before the hearing, he stated his intention to
permanently abstain from drinking. In addition, the Individual rejected recommendations to attend AA that
were given to him by his DWI school instructor and the consultant psychiatrist. By the time he met with
the clinical psychologist, however, he had come to understand the value of such a program for him.

Thus, I believe that the record clearly shows that the Individual has been able to sustain abstinence and to
make significant life style changes in support of his abstinence. I further believe that he is in the beginning
stage of understanding his alcohol condition and participating in programs that will help avoid a relapse.
Nevertheless, I find persuasive the testimony of the consulting psychiatrist and the clinical psychologist
that the Individual is still in a relatively early state of the rehabilitation process. I therefore conclude that
the Individual has not presented adequate evidence of rehabilitation.

CONCLUSION

I find that the Individual suffers from alcohol abuse and has not shown adequate evidence of
rehabilitation, and has thus failed to resolve concerns about his eligibility for access authorization.
Consequently, I believe that the Individual has not shown that restoring his access authorization would not
endanger the common defense and security, and would be clearly consistent with the national interest. I
therefore recommend that the Individual's access authorization not be restored.

The regulations provide that either the Individual or the Department of Energy's Office of Security Affairs
may file a written request for review of this Opinion. The request must be filed within thirty calendar days
of receiving this Opinion. Within fifteen calendar days of filing such a request, the requesting party must
file a written statement specifying the issues upon which it seeks to focus the review. The other party may
file a written response to the statement of issues. The response must be filed within twenty calendar days
of receipt of the statement of issues. See 10 C.F.R. § 710.28.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: June 29, 2001

(1) Exhibit 5, Transcript of PSI, pp. 23; 29. The Individual defined intoxication as a "light buzz" he got
after consuming three beers. Ibid., p. 30.

(2) Exhibit 5, Transcript of PSI, p. 36.

(3) Hearing Transcript (Tr.), p. 19-20.

(4) Tr., p. 16, 21.
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(5) Tr., p. 20.

(6) Tr., p. 72-3.

(7) Tr., p. 39.

(8) Tr., p. 40, 43.

(9) Tr., p. 36.

(10) Ibid.

(11) Tr., p. 42.

(12) Tr., p. 84.

(13) Tr., p. 89, 90.

(14) Tr., p. 85.

(15) Tr., p. 88.

(16) Tr., p. 88, 91.

(17) Tr., p. 94.

(18) Tr., p. 95, 98.

(19) Tr., p. 99.

(20) Tr., p. 97-98.

(21) Tr., p. 51.

(22) Tr., p. 52.

(23) Tr., p. 54.

(24) Tr., p. 53.

(25) Tr., p. 54-5.

(26) Tr., p. 56. The program consists of a total of forty-three sessions.

(27) Exhibit 5, Transcript of PSI, p. 36.

(28) Tr., 28.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

September 12, 2001

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:February 21, 2001

Case Number: VSO-0434

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve concerns about his eligibility for access
authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, I do not believe the Individual has resolved
the concerns. It is therefore my opinion that his access authorization should not be restored.

The Individual is an employee at a facility operated by the Department of Energy (DOE), and has held
access authorization for a number of years. The DOE obtained reliable information indicating that he
suffers from alcohol abuse. See 10 C.F.R. § 710.8(j). Consequently, the DOE suspended the Individual’s
access authorization. The Individual then requested a hearing to provide evidence in support of his
eligibility for access authorization. 10 C.F.R. § 710.21((b)6).

BACKGROUND

The Individual has been arrested twice for driving while intoxicated (DWI), in 1998 and in 2000.(1) Each
time the Individual refused to take a Breathalyzer test at the scene of the arrest. He admitted during a
personnel security interview, however, to drinking a large quantity of alcohol before each arrest.

After the second arrest, the Individual was directed by the court to attend a five-month alcohol education
and group counseling program.(2) A counselor at the program diagnosed the Individual with alcohol
abuse.(3)

After the Individual reported his second DWI to the DOE, the personnel security office referred the
Individual to a consulting psychiatrist for an evaluation. The consulting psychiatrist concluded that the
Individual suffers from alcohol abuse without adequate evidence of rehabilitation or reformation. On the
basis of the consulting psychiatrist's report, the Individual's access authorization was suspended.

HEARING TESTIMONY

file:///ps401-500.htm#vso0434
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At the hearing, the Individual represented himself. He testified on his own behalf and presented the
testimony of a clinical psychologist and three friends. The DOE presented the testimony of a consulting
psychiatrist and a personnel security specialist.

The Individual does not dispute the diagnosis of alcohol abuse.(4) The sole question at the hearing was
whether the Individual has demonstrated rehabilitation or reformation, thereby resolving the security
concern. The Individual claims that he has not consumed alcohol since his last DWI arrest and has thus
been abstinent for approximately eighteen months.

Expert Testimony

As noted above, both the DOE's consulting psychiatrist and the individual's treating psychologist testified
at the hearing. They were in substantial agreement about the nature and extent of the Individual's alcohol
problem. Both agreed that the Individual suffers from alcohol abuse, and that he requires additional
treatment before he can be considered rehabilitated.

The consulting psychiatrist testified that he diagnosed the Individual with alcohol abuse on the basis of the
criteria in the Diagnostic and Statistical Manual of Mental Disorders, fourth edition (DSM-IV). He
further testified that he did not believe the Individual had achieved rehabilitation. He testified that the
Individual would require two years of abstinence and treatment in order to attain rehabilitation from
alcohol abuse. He discussed what he termed "negative prognostic signs" exhibited by the Individual that
led him to conclude that two years of rehabilitation were required. The negative prognostic signs included
the Individual's state of denial about his condition, his resistance to participation in a twelve-step group, a
family history of alcohol disorders, and the fact that the Individual ended his relationship with several
counselors after only a short period of treatment.(5) On the basis of these negative signs, the consulting
psychiatrist recommends two years of treatment and abstinence for the Individual to achieve
rehabilitation.(6) He also felt that two years were necessary for the Individual to deal with stressful
emotional issues that had triggered binge drinking in his past.(7)

The consulting psychiatrist also testified that he doubted the Individual had been completely abstinent for
the past eighteen months. The consulting psychiatrist's doubts arise from the results of a blood test that he
administered during his examination of the Individual approximately eight months before the hearing. The
blood test indicated that the Individual's levels of two liver enzymes, gamma glutamyl transpeptidase
(GGT) and alanine aminotransferase (ALT), were elevated.(8) The consulting psychiatrist noted that the
most common cause for an elevation of these enzymes is heavy alcohol consumption. Concerning GGT,
he cited the DSM-IV, which states that "one sensitive laboratory indicator of heavy drinking is an
elevation of GGT.... At least 70 percent of individuals with a high GGT level are persistent heavy
drinkers, i.e., consuming eight or more drinks daily on a regular basis." The consulting psychiatrist noted
that there are other possible causes for elevated liver enzymes, but none were indicated in the Individual's
medical history.(9) He stated that the elevated liver enzymes persist for one to two weeks after a session of
heavy drinking.(10) Consequently, the consulting psychiatrist believed that the most likely explanation for
the elevated liver enzyme level was that the Individual had engaged in heavy drinking within two weeks
before the examination.(11)

The Individual's counselor is a psychologist and licensed counselor, with over twenty years
experience.(12) At the present time, she sees the Individual every other week for one-on-one counseling.
She has also provided alcohol education to the Individual.(13) She has conducted eight sessions with the
Individual in early 2000, then resumed sessions again approximately four months before the hearing.(14)

The counselor diagnosed the Individual with alcohol abuse and anxiety disorder.(15) Other than adding
anxiety disorder, she does not disagree with the opinions expressed by the consulting psychiatrist in his
report.(16)

In the counselor's opinion, the Individual would have to maintain sobriety for two to three years to
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demonstrate satisfactory rehabilitation or reformation.(17) She expects him to complete the present,
primary level of counseling in three to six months.(18) The additional time is necessary, in her opinion, for
the Individual to do additional work on dealing with the emotional factors of his alcohol disorder.(19) She
recommends that the Individual then participate in some form of follow-up treatment.(20) In addition, she
recommends that he completely abstain from alcohol in the future.(21)

The Individual's Testimony

The Individual does not dispute the diagnosis of alcohol abuse. He asserts, however, that he has now
attained adequate reformation or rehabilitation.(22) In support of his claim of reformation or rehabilitation,
he asserts that he has abstained from alcohol for approximately eighteen months, that he has successfully
completed a five-month, court-ordered alcohol education program, and that he has attended sessions with
his counselor for approximately eight months. He testified that he has extensively researched alcohol
abuse and its treatment. He also testified that, as evidence of his commitment to abstain, he threw away an
expensive wine collection.

The Individual describes his social life as going out a couple times a month with friends. He states that he
is "not a highly social individual."(23) One of his preferred forms of recreation is hunting and fishing,
usually by himself.(24)

According to Individual, he changed from a moderate social drinker to a problem drinker during his wife's
bout with severe depression approximately two years before the hearing.(25) He is now divorced.

The Individual claims to have had his last alcoholic drink approximately at the time of his last DWI,
approximately nineteen months before the hearing.(26) He testified that he currently intends to
permanently abstain from alcohol.(27)

The Individual testified that he decided not to participate in Alcoholics Anonymous because he did not
think he would be helped by the concepts of powerlessness and surrender, which he considered the core
beliefs of the organization.(28) He also testified that he discussed his elevated level of liver enzymes with
his physician, who provided no clear explanation. The physician conjectured that a prescription medication
taken by the Individual might have been the cause.(29)

The Individual's Character Witnesses

Witness 1

Witness 1 met the Individual at work and has known him for about twenty months.(30) She sees the
Individual once or twice a week at work, and often has lunch with him.(31) In addition, she has been with
the Individual four times on social occasions outside of work, most recently approximately two months
before the hearing.(32)

Witness 1 has never seen the Individual drink alcohol.(33) She has been present on several occasions when
he has been offered an alcoholic drink and refused it.(34) In addition, Witness 1 testified that the
Individual told her he would not drink and drive or do anything to jeopardize his access authorization.
However, he did not unequivocally state his intention to permanently abstain from alcohol.(35)

Witness 2

Witness 2 has been the Individual's supervisor for a little more than two years.(36) He has known the
Individual at work for about six years.(37)

Witness 2 testified that the Individual has played a key role in important projects at the facility, and his job
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performance has been strong.(38) He has not observed any sign of alcohol-related problems on the
job.(39) In addition, he knows of no disciplinary action against Individual.(40) He does not socialize with
Individual outside of work.(41)

Witness 2 testified that the Individual immediately told him about his last DWI and the suspension of his
access authorization.(42) He stated that the Individual told him that he has given up alcohol.(43) Witness 2
monitors the Individual's sobriety by periodically asking him if he has had any alcoholic drinks. Each time
he has asked the Individual, the Individual has denied using alcohol.(44) He last asked the Individual
about alcohol use a few days before the hearing, and the Individual told him he had not consumed any
alcohol.(45)

Witness 3

Witness 3 is a works closely with the Individual.(46) He has worked with him for the last five or six
years.(47)

Witness 3 has been with the Individual on one social occasion outside of work.(48) On that occasiion, the
Individual was offered an alcoholic drink. The Individual refused and ordered a non- alcoholic drink
instead.(49)

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
the individual to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
interests of national security" standard for the granting of security clearances indicates that determinations
should err, if they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

In the present case, there is no dispute that the Individual suffers from alcohol abuse. The sole question is
whether he has provided sufficient evidence of rehabilitation or reformation to resolve security concerns
raised by his alcohol abuse. I find that he has not done so.

The Individual brought forward no expert opinion to support his assertion that he is rehabilitated. On the
contrary, both the Individual's counselor and the DOE's consulting psychiatrist agreed that the Individual
requires additional counseling before he can be considered rehabilitated. In light of the expert opinion, I
conclude that the Individual has failed to show adequate evidence of rehabilitation from alcohol abuse.

In addition, the Individual has not adequately corroborated his claim of eighteen months of abstinence.
The Individual's character witnesses together account for only five events over the eighteen month period.
These five events are too sporadic to corroborate the Individual's claim of abstinence. Therefore, I find that
the Individual has failed to bring forward sufficient testimony to corroborate his assertion that he has been
abstinent for the eighteen months prior to the hearing.(50) Moreover, testimony at the hearing indicated
that the Individual's elevated liver enzymes at the time of his psychiatric examination, approximately eight
months before the hearing, suggests that he had recently engaged in heavy drinking. The Individual's claim
that a prescription medication for heartburn caused the elevation of liver enzymes is not supported by
expert testimony and thus does not convince me that it is the cause of his elevated liver enzymes.

file:///cases/security/vso0078.htm
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CONCLUSION

I find that the Individual suffers from alcohol abuse and has not shown adequate evidence of
rehabilitation, and has thus failed to resolve concerns about his eligibility for access authorization.
Consequently, I believe that the Individual has not shown that restoring his access authorization would not
endanger the common defense and security, and would be clearly consistent with the national interest. I
therefore recommend that the Individual's access authorization not be restored.

The regulations provide that either the Individual or the Department of Energy's Office of Security Affairs
may file a written request for review of this Opinion. The review procedures applicable to proceedings
under Part 710 were revised on July 24, 2001. 66 Fed. Reg 47061 (September 11, 2001). Under the prior
procedures, the review of a Hearing Officer's opinion was performed by the Director, Office of Hearings
and Appeals. 10 C.F.R. § 710.28(a). Under the revised procedures, the review is performed by an Appeal
Panel. 10 C.F.R. § 710.28(b). The revised procedures state that in any pending case not already appealed
to the Director of the Office of Hearings and Appeals, an Individual seeking review of a Hearing Officer
Opinion may select either the revised procedures or the prior procedures. 66 Fed. Reg. 47061.
Accordingly, the Individual may seek review under either the revised or the prior regulation set forth at 10
C.F.R.§ 710.28.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: September 12, 2001

(1) In the 1998 incident, the charges against the Individual were dropped. In the 2000 incident, the
Individual pled guilty to a lesser charge. The 2000 incident also included a charge of hit and run driving.
The basis for that charge was that the Individual, while at a stop light, backed his vehicle into the one
behind him, and then drove away. The jurisdiction where the accident occurred did not press charges for
hit and run driving. The Individual explained that because he was intoxicated, and the contact between the
vehicles was minor, he was unaware it occurred until after he had been stopped by the police.
Consequently, I consider the resolution of the security concern raised by the hit and run charge to be
subsumed within the concern raised by his alcohol abuse. Transcript of Hearing (Tr.), pp. 58-59.

(2) Tr., pp. 20; 37; 38; 42.

(3) Tr., p. 144.

(4) Tr., pp. 5; 15.

(5) Tr., pp. 156-164.

(6) Tr., p. 164.

(7) Tr., p. 167.

(8) Tr., p. 149.

(9) Tr., pp. 148-156. The consulting psychiatrist also stated that the prescription medication mentioned by
the Individual's physician was not a likely cause of an elevation in liver enzyme levels. Tr., pp. 50; 184.

(10) Tr., p. 151.
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(11) Tr., pp. 177-78.

(12) Tr., p. 108.

(13) Tr., pp. 110; 123.

(14) Tr., p. 109.

(15) Tr., pp. 110; 112.

(16) Tr., p. 113.

(17) Tr., p. 114.

(18) Tr., p. 110.

(19) Tr., pp. 127-28.

(20) Tr., p. 110, 116.

(21) Tr., p. 113.

(22) Tr., pp. 5-6.

(23) Tr., p. 63; 166.

(24) Tr., p. 64.

(25) Tr., p. 33.

(26) Tr., p. 6; 36.

(27) Tr., p. 67.

(28) Tr., pp. 50-51.

(29) Tr., p. 25.

(30) Tr., pp. 71; 81.

(31) Tr., pp. 76; 81.

(32) Tr., pp. 74; 84.

(33) Tr., pp. 81; 84.

(34) Tr., pp. 83-84.

(35) Tr., pp. 78-81.

(36) Tr., pp. 91-92.

(37) Tr., p. 93.

(38) Tr., p. 95.

(39) Tr., p. 101.
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(40) Tr., p. 94.

(41) Tr., p. 101.

(42) Tr., p. 100.

(43) Tr., p. 102.

(44) Tr., p. 102.

(45) Tr., p. 106.

(46) Tr., p. 134.

(47) Tr., p. 135.

(48) Tr., p. 138.

(49) Tr., p. 136.

(50) The Individual was informed at the pre-hearing telephone conference about the necessity of
corroborating his claim of abstinence. Memo of Telephone Conversation; Tr., pp. 6-7. When it was
pointed out to the Individual at the hearing that the corroboration was weak, he said it was because he does
not socialize frequently. Tr., p. 186.
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Case No. VSO-0435, 28 DOE ¶ 82,804 (H.O.
Mann June 15, 2001)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

June 15, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: February 21, 2001

Case Number: VSO-0435

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an
access authorization (also called a security clearance). The local DOE security office determined that
information in its possession created substantial doubt about the individual's continued eligibility for an
access authorization under the Department of Energy (DOE) regulations set forth at 10 CFR Part 710,
Subpart A, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." As explained below, I recommend against restoring the individual’s access
authorization.

Background

The individual is employed at a DOE facility where his work requires him to have an access authorization.
The local DOE security office issued a Notification Letter to the individual on January 10, 2001. The
Notification Letter alleges under 10 CFR § 710.8(l) that the individual “has engaged in unusual conduct or
is subject to circumstances which tend to show that he is not honest, reliable, or trustworthy, or which
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interest of the national security.”

The security concerns in the Notification Letter are based on the following factual allegations: In 1989, the
individual was arrested and charged with assault, and with making a false report to the police, after
attempting to duplicate government keys. In 1997, the individual was given a reprimand for misuse of a
government computer after an audit of his government computer disclosed numerous files of a personal
nature, data and files not related to his job duties, and unauthorized software. Also in 1997, the individual
was given a 35-day suspension without pay for unauthorized use of a government vehicle and failure to
fully disclose the details of an accident, specifically, the presence of a passenger in the vehicle. In two
1999 personnel security interviews with another government agency, the individual stated that during the
past 20 years he had a number of extramarital affairs (“one night stands”), an affair for several months
with an old high school girlfriend, and from early 1997 to March 1999, the individual became sexually

file:///ps401-500.htm#vso0435
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involved with a female coworker. Since the end of his relationship with the female coworker, the
individual had three “one night stands.” The individual stated that his wife was aware of the affairs with
his old girlfriend and coworker, but not aware of his “one night stands.” In addition, the Notification
Letter cited an “incident/infraction report” that DOE received on November 2, 2000, which charged the
individual with “misuse and abuse of government computer resources, waste of time during DOE duty
hours, failure to report personal foreign travel, and disregard for security.”

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as Hearing
Officer in this case.

At the hearing that I convened, the DOE Counsel called two witnesses: a DOE personnel security
specialist, and the local DOE facility security officer. The individual, who was not represented by counsel,
testified on his own behalf, and called four other witnesses: a coworker, a supervisor, a contractor who
works for the DOE facility security office, and the individual’s wife. The DOE submitted a number of
written exhibits prior to the hearing, and the individual submitted one written exhibit at the hearing.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 CFR § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity
of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CFR § 710.21(b)(6). Once DOE has presented derogatory
information affecting an individual’s eligibility for access authorization, the individual must come forward
with evidence to convince the DOE that restoring his or her access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 CFR §
710.7(a). See, e.g., Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995),
and cases cited therein. For the reasons discussed below, I do not recommend restoring this individual’s
access authorization.

Findings of Fact

The individual admits the allegations in the Notification Letter. During the hearing, the individual
attempted to present evidence to mitigate the security concerns in the Notification Letter, and this opinion
will focus primarily on whether the individual met his burden of showing that restoring his access
authorization is warranted under 10 CFR Part 710. I will begin with a description of the events that gave
rise to the security concerns to provide a context in which to consider the evidence of mitigation.

file:///cases/security/vso0013.htm
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The record indicates the first incident of concern happened in 1989, shortly before the individual began
working at the DOE facility. The individual was attempting to have some government keys duplicated at a
local auto parts store. According to the Police Report, the keys had “it is illegal to duplicate this key”
written on them. DOE Exhibit 1 at Tab 3. When the clerk would not return the keys to the individual, the
individual tried to grab them out of the clerk’s hand, and when he failed to dislodge them from the clerk’s
grasp, the individual fled the store. The clerk was not injured in the struggle for the keys. The clerk and the
store manager copied the license plate number on the individual’s vehicle when he left the scene. The
police also lifted the individual’s fingerprints from the glass door. When the police first questioned him
about the incident in the store, the individual denied being there, and filed a false report claiming that his
vehicle had been stolen. However, after the store manager identified him, the individual admitted his guilt.
In his statement to the police at the time, the individual said that he was preparing to move his personal
and professional belongings, and had been experiencing frustration gaining access to the office they used
for storage. According to the individual, this frustration led him to make duplicate copies of the keys. Id.
at 8. When the clerk would not return the keys, the individual panicked. The individual added that “I did
not have any criminal activity in mind when I did this and I am deeply ashamed of what I did.” Id.
Following a Personnel Security Interview (PSI) with the individual in 1990, the DOE considered the
security concerns resolved. March 30, 1990 U.S. DOE Case Evaluation, DOE Exhibit 1 at Tab 1;1990 PSI
Transcript, DOE Exhibit 1 at Tab 4; May 11, 1990 Memorandum, DOE Exhibit 1 at Tab 2.

The next incident happened in 1996, when the individual took a government vehicle from the DOE facility
to meet a female friend in town for lunch. After lunch, the individual was involved in a minor fender-
bender with another motorist while leaving the restaurant parking lot. The individual reported the accident
to the DOE facility. However, the individual submitted a false written report, indicating “0 ” for the
number of passengers in the government vehicle, when in fact his female friend was riding with him at the
time. DOE Exhibit 2 at Tab 3. In addition, the individual gave a written statement detailing his activities
on the day of the accident that also failed to mention the presence of the woman in the vehicle. DOE
Exhibit 4 at Tab 2. However, the DOE received information from an independent source indicating that
there was a passenger in the vehicle with the individual. One day after the individual gave that detailed
written statement, a DOE security specialist interviewed the individual about the accident. The individual
eventually admitted that the woman was a passenger in the vehicle when the accident occurred. Transcript
of December 6, 1996 PSI, DOE Exhibit 2 at Tab 4. Ten days later, a second DOE security specialist
conducted a follow- up interview with the individual about the incident. Transcript of December 16, 1996
PSI, DOE Exhibit 2 at Tab 5. In this interview, the individual admitted that he had not reported the
presence of the woman at first because he did not want his wife to know she was there, and that he had
attempted to dissuade the other driver from calling the police and her insurance company. Id. at 8- 11.
However, the individual maintained that he would tell his wife if necessary, and denied he was susceptible
to blackmail over the incident. Id. at 9. The individual was eventually disciplined by his employer with a
35-day suspension without pay for unauthorized use of a government vehicle and failure to fully disclose
the details of the accident. The local DOE security office determined that a new background investigation,
commonly known as a “reinvestigation,” should be done on the individual.

In 1997, the individual had the first of what proved to be a series of so-called “cyber-security incidents”
involving the unauthorized use of his government computer for non-DOE business. This occurred when an
audit of the individual’s government computer disclosed numerous personal files, including e-mail letters
from his son, files regarding his service as military Reservist, letters to an insurance company regarding
hospital visits, personal e-mail to the individual from a co-worker, and vacation plan arrangement
documents. In addition, the audit found programs without the proper license information. April 16, 1997
Incident Report, DOE Exhibit 9 at Tab 3, at 25. A computer systems security officer directed the
individual to produce licenses for those programs, and to remove programs that he did not use for DOE
business. In addition, the individual’s supervisor sent him an official letter of reprimand. Id. at 26; Hearing
Transcript (hereinafter cited as “Tr.”) at 47-48.

In 1997, after the reinvestigation failed to turn up any new derogatory information, the DOE security
office noted that the individual “continues to use bad judgment regarding misuse and misconduct,” but
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considered the security concerns raised by the 1996 accident report incident and the 1997 cyber- security
incident resolved. October 16, 1997 U.S. DOE Case Evaluation, DOE Exhibit 3 at Tab 1.

The computer security office at the DOE facility performed follow-up audits of the individual’s office
computer in July 1997, and in October 1998. DOE Exhibit 9 at Tab 3 at 16-20. The July 1997 audit was
clean, but the 1998 audit found that the individual was again using his office computer for non-DOE
purposes. The individual’s system had a copy of his daughter’s resume and information regarding his
service in the Reserves, and the individual had activated a power-on password. Once again, the facility
security office cited the individual for a computer security incident. He was instructed to remove the
power-on password and to delete the personal files. The security officials speculated that the individual
had activated the power-on password to “prevent an unannounced audit of his system.” Id. at 16. They
reminded the individual that his office computer was only to be used for DOE-related work. The
individual’s supervisor counseled him regarding the proper use of government computer equipment, but
permitted the individual to keep the power-on password since “[the individual] has always been
cooperative with computer security personnel in the conduct of system audits.” Id. at 18.

After a May 1999 follow-up audit of his system uncovered numerous files unrelated to DOE business, the
individual was cited for a third computer security incident. Many of the personal files found in the audit
were jokes, some involved his service in the Reserves, and others pertained to non- business travel. Id. at
21-24. The individual’s supervisor gave him a verbal reprimand for the third cyber-security incident. Tr. at
49. In December 1999, the individual signed a required annual “code of conduct statement for computer
users” indicating, among other things, that he understood the cyber-security policies, and he would “use
[facility] computer resources for official DOE business only unless I have been given written authorization
by my manager.” DOE Exhibit 8 at Tab 3 at 2-3.

Nevertheless, in August 2000, the facility’s net sensing software picked up something on the individual’s
system, and a scan of his files revealed an exchange of personal e-mails with a woman who worked out of
another DOE facility, family e-mails, internet auction bids, searches for auto parts, evidence of church
business, information about the Reserves, daily jokes, and travel information about airlines the DOE does
not typically use. Tr. at 49-50. The audit also disclosed that the individual had taken personal foreign trips
and failed to report them to the facility’s counterintelligence office as required. DOE Exhibit 9 at Tab 3 at
2-3. Yet again, the individual was cited for a computer security infraction, the fourth such incident in four
years. Id. at 1. The facility computer security office terminated the individual’s internet access and his
ability to send and receive off-site e-mail.

The final issue of concern in the Notification Letter is the individual’s admission, first to a security
interviewer for another government agency, and then to DOE security in a November 2000 PSI, that he
had engaged in a number of extramarital affairs. The individual characterized one of these liaisons as
serious, and the others as casual. The individual indicated that his wife knows about his marital infidelity,
but that it is not widely known among his friends and acquaintances. The serious affair and some of the
“one night stands” occurred while the individual was separated from his wife, but they are now back to
living together. November 2000 PSI Transcript, DOE Exhibit 4 at Tab 4, at 25-55.

Evidence Presented by the Local DOE Security Office

The DOE security specialist who testified at the hearing explained that security is concerned about the
individual’s pattern of behavior. She noted that the criminal charges stemming from the 1989 key
duplication incident, the false accident report incident in 1996, and the first computer misuse incident in
1997 all raised security concerns about the individual’s honesty, trustworthiness and reliability, but DOE
security considered each of these concerns resolved at one time. Tr. at 20-33. The specialist testified that
even though the individual may no longer be susceptible to blackmail over his extramarital affairs now
that his wife knows, there was still a lingering security concern since he once tried to cover them up. But
according to the security specialist, the DOE’s main concern is the individual’s pattern of behavior,
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namely, his continued involvement in disciplinary actions, and his “disregard of government policy.” Id. at
34. She concluded that “we have a well- documented history of using poor judgment. And he’s always had
a way out. He’s always gotten out of it somehow, until–I guess until the cyber-security issues really
surfaced. So it’s a behavior pattern.” Id. at 35.

The DOE facility security officer acknowledged that computer security standards are especially strict at
this facility, and testified that they have a “zero tolerance” for individuals using the government computer
for non-DOE business. Tr. at 45. He pointed out that other DOE facilities which effectively permit
employees to “surf the internet, check the news” do not have the same level of sensitive information on
their unclassified computer networks. This witness recognized that there was a difference between sending
and receiving e-mail, and while an individual is held accountable for what he sends, he “can’t be held
one-hundred percent accountable for all of the things” he receives. Id. at 46. The security officer stated
that personal use, when discovered at this facility, is treated as a computer security incident, and they
“basically do a remedial education each and every time without exception, that we have a computer
security incident.” Tr. at 52-53. Finally, he denied the individual had been singled out for harsh treatment,
stating

No, in fact, given the history of this, and the repeated attempts to train [the individual], to
give him all of the information that we can, I think we’ve done probably just the opposite, in
that we have–over numerous instances, we have worked with [the individual] to make sure
that he understood the requirements, to make sure that there wasn’t any doubt in his mind
about what he should be doing and should not be doing continually.

Tr. at 55-56. In view of the uncontested facts set forth above, I find ample justification for the security
concerns raised under Criterion L, as the individual’s behavior pattern tends to show that he is not honest,
reliable and trustworthy, and that he might be subject to coercion.

Mitigating Evidence Presented by the Individual

1. The Individual’s Co-worker

At the hearing, the individual presented testimony from a co-worker with whom he has carpooled to work
for many years. The co-worker remembered the 1996 incident when the individual had the accident with a
government vehicle he took into town to meet the woman for lunch. According to the co-worker, before
the individual’s accident, it was not unusual for employees at the DOE facility to take government vehicles
off-site for lunch, and that the individual was the first person who was punished for doing it. Tr. at 69-70.
In addition, the co-worker said he had sent and received personal e-mails at work, and that he would
“question the honesty” of “anybody that would tell you they haven’t done it at all.” Id. The co-worker
introduced into evidence copies of jokes he had received by e-mail from another DOE facility. Individual
Exhibit 1. However, he also indicated that while this kind of e-mail was not unusual up until 1998, “it was
becoming more and more well known by people that you shouldn’t be doing these things.” Id. at 71. He
generally praised the individual for his professional competence and for his long service to the
government.

On cross-examination by the DOE Counsel, the co-worker said that we was aware of the prohibition
against using his government computer for personal business, but pointed out that the rules had changed,
and that previously he had been permitted to use his government computer while working on his master’s
degree. The co-worker told the DOE Counsel that if he received a security infraction report for misusing
his government computer, he would discontinue the use that was found to be an infraction, and “there
wouldn’t have been a second time.” Id. at 76. Although the co- worker conceded that the individual “has
made some mistakes that he readily admits to,” he still thought the individual was a reliable person. Id. at
79.
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2. The Individual

The individual admitted that he had made a mistake when the 1989 key duplication incident led to his
arrest, but explained that it happened at a very busy time, and he took a shortcut that he should not have
taken. He testified that he had no criminal intent at the time, that the local court dropped the charges, and
he performed community service to make amends. The individual maintained that this concern was and
should be considered mitigated. Id. at 82-83. With regard to the 1996 accident with the government car,
the individual pointed out that once he was placed under oath (in the two December 1996 PSIs), he
provided complete information, and DOE security considered the concern over that incident to be
mitigated. Id. at 84.

The individual noted that he has had marital problems, but urged that DOE separate his personal struggles
with his marriage from any threats of susceptibility to coercion that might accompany those difficulties.
He pointed out that his wife knows about his infidelity, and that her testimony later in the hearing would
corroborate his assertion that he was not susceptible to coercion. The individual also contended that the
security interview with the other government agency had not been transcribed by a certified court reporter,
that some of the terms he used had been misconstrued, and that he had not had sexual relations with as
many women as it may have appeared from that interview. He added that he and his wife were living
together again and working on their marriage. For these reasons, the individual asserted that the concerns
about susceptibility to coercion should be completely mitigated. Id. at 84-87.

The individual conceded that he had misused his office computer, and stated that he “hoped to mitigate
that.” Id. at 87. In general, the individual attempted to minimize the seriousness of these cyber-security
incidents, pointing out that he supplied licenses for the unauthorized software in response to the 1997
audit, and tried to clean most of the personal files from his hard drive and from the network drive when
these items were discovered in subsequent audits. The individual claimed that he had “been led to believe
that e-mail was like conversations you’ve had, phone calls you’ve had,” and admitted he “didn’t make any
attempt to restrict that.” Id. at 88-89. He conceded that he had taken the prior disciplinary counseling by
his supervisors “a little too lightly,” and stated that he is “now fully aware of the implications of cyber-
security and implications of my improper use.” Finally, the individual said that he was ready to submit to
disciplinary action for the most recent computer incident, and that he believed that the concern “can be put
to bed completely.” Id. at 90- 91.

3. The Individual’s Wife

The individual’s wife testified that she was aware of her husband’s past infidelity and the other incidents
involving the keys, the vehicle accident and the computer infractions, and that she believed he was a
patriotic individual who could never be coerced into compromising national security. She indicated they
were living together again and working on their marriage. She also testified that the individual had never
revealed any classified information to her or to any other family member. Tr. at 104-107.

4. The Individual’s Supervisor

The individual’s supervisor testified that he regards the most recent cyber-security incident more as an
instance of insubordination by the individual, rather than a computer abuse problem, since he has
reprimanded him for similar infractions in the past. Tr. at 139-140. The supervisor said that he is planning
to take stronger disciplinary action against the individual, such as a lengthy suspension without pay, if the
individual’s clearance is restored. Id. at 144. However, the supervisor pointed out that the computer
security standards at this facility were and had always been stricter than at other DOE facilities, and had
recently been tightened up even though some managers at the site had recommended loosening them. The
supervisor expressed his personal view that “it was not that bad” if once employees got the job done, they
then used their unclassified government computers on their personal time. Id. at 140.
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Analysis

For the reasons explained below, I find that the individual has not presented information sufficient to
resolve the concerns in the Notification Letter. Thus, I recommend against restoring the individual’s access
authorization at this time.

This case is troubling because it involves a series of minor transgressions by an individual whose entire
career has been devoted to serving his country. Nearly all of these incidents involved minor run-ins with
authority, and none of them, standing alone, would be enough to warrant revoking the individual’s access
authorization. Indeed, the local DOE security office decided to continue the individual’s clearance in 1997
after three incidents in a period of eight years. But now, the individual has had at least seven incidents
over the past 12 years, including a series of four cyber- security infractions in as many years. Regardless
of how strict the code of conduct for computer users is at the individual’s DOE facility, and how
unreasonable those cyber-security standards might have appeared to the individual, once he was told he
should not use his system for personal, non- DOE business, he should have learned his lesson and stopped
doing it. It is worth noting that the individual is a highly educated person who cannot ascribe his apparent
inability to understand what was required of him to ignorance or a lack of intellect.

At a certain point, all of those minor incidents can no longer be viewed in isolation, and they coalesce into
a pattern of behavior that raises security concerns about the individual’s judgment, and his honesty,
reliability and trustworthiness under 10 CFR § 710.8 (l). The testimony presented by the individual fails to
address the overall pattern, but focuses instead on minimizing the relative seriousness of each separate
incident. He should have realized by virtue of his repeated infractions, he had forfeited any entitlement to
the leniency afforded other employees who occasionally violate these same rules. After all is said and
done, the individual has no explanation for his repeated flouting of the cyber-security standards at the
DOE facility, and the other incidents when he did not follow the rules. Although I cannot go inside his
head and discern his motivation for acting in this manner, there have been too many instances when the
individual has pushed the limits of rules that inconvenience him, or tried first to evade detection when he
has broken a rule, and only confessed after he has been caught. Finally, the fact that the individual is
willing to submit to disciplinary action does not remove the legitimate security concerns.

I do find, however, that the individual has mitigated the concern that his marital infidelity would make him
susceptible to coercion. The individual testified that his wife knew about his infidelity, and her testimony
corroborated his statements.

OHA has issued many personnel security opinions that considered patterns of behavior that gave rise to
concerns under Criterion L. Most of those cases involved more serious matters than those in this case, and
OHA recommended that the individual’s clearance not be restored. For example, in Personnel Security
Hearing (OHA Case No. VSO-0114), 26 DOE ¶ 82,770 (March 5, 1997), affirmed, 26 DOE ¶ 83,011
(OHA June 16, 1997), affirmed (OSA August 5, 1997), the individual had engaged in marital infidelity,
lying to his wife about drinking, lying to DOE about past drug use, and had been diagnosed with
narcissistic personality disorder. In Personnel Security Hearing (OHA Case No. VSO-0132), 26 DOE ¶
82,780 (June 10, 1997), affirmed, 26 DOE ¶ 83,019 (OHA October 7, 1997), affirmed (OSA January 7,
1998), the individual had engaged in a pattern of financial irresponsibility, written bad checks, and had
failed to show reformation by establishing a new pattern of responsible financial behavior. Personnel
Security Hearing (OHA Case No. VSO- 0327), 27 DOE ¶ 82,844 (April 20, 2000), affirmed, 28 DOE ¶
83,005 (OHA June 13, 2000), affirmed (OSA August 4, 2000) found that an individual who had made
repeated false statements about having a Ph.D. degree engaged in a pattern of behavior that raised
concerns about his honesty. On the other side of the spectrum, there are cases in which an individual who
had engaged in questionable behavior in the past has reformed his or her conduct, and led a blameless life
for many years. In those cases, OHA has recommended restoring or granting the individual’s clearance.
See, e.g., Personnel Security Hearing, Case No. VSO-0410, 28 DOE ¶ 82,786 (January 23, 2001),
affirmed (OSA March 21, 2001) (eight years without getting in trouble), and Personnel Security Hearing,
Case No. VSO-0319, 27 DOE ¶ 82,851 (June 14, 2000), affirmed (OSA July 18, 2000) (nine years without
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getting in trouble). In the present case, while the individual’s misdeeds were relatively minor, it is still too
soon, less than one year after the latest cyber-security infraction, to conclude that the individual has
established a new pattern of following rules he finds personally inconvenient or unreasonable.

Gauging the individual’s conduct by the factors set forth in 10 CFR § 710.7(c), I find his infractions,
although relatively petty, were part of a pattern of behavior that has continued since his 1989 arrest. I find
that his participation in these events was knowledgeable and voluntary, and the conduct took place when
he was a mature adult. The concern that once existed about the individual’s susceptibility to blackmail was
resolved when he told his wife about his marital infidelity. But I am not persuaded that the individual has
shown sufficient evidence of reformation or rehabilitation in the short time since the last cyber-security
incidents. I find it significant that while the individual tried to minimize the seriousness of his cyber-
security incidents, he failed to dispel the impression that he ignored the rules because he thought they
were unreasonable. Admittedly, the individual’s misdeeds are not especially grave, but it is too early for
me to say that the conduct is unlikely to recur in the future.

Conclusion

After weighing and balancing all the evidence in the record, I find that the individual has not resolved all
the security concerns raised under 10 CFR § 710.8(l). I do find that he has resolved the concern that he
might be susceptible to blackmail for hiding his marital infidelity from his wife. However, I cannot
conclude that the individual has mitigated the concern raised by his repeated involvement in legal and
disciplinary incidents, especially the continuing pattern of cyber-security incidents. The individual has not
yet convinced me that he has reformed his behavior.

For the reasons explained in this Opinion, I find that the individual has failed to show that restoring his
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I recommend against restoring the individual's access authorization
at this time.

The regulations set forth at 10 CFR § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 CFR § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Thomas O. Mann
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Hearing Officer

Office of Hearings and Appeals

Date: June 15, 2001
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 13, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case:Personnel Security Hearing

Date of Filing:February 26, 2001

Case Number: VSO-0436

This Opinion addresses whether XXXXX (the Individual) is eligible for a security clearance (hereinafter,
“access authorization” or “security clearance”) under the Department of Energy (DOE) regulations set
forth at 10 C.F.R. Part 710, “Criteria for Access to Classified Matter or Special Nuclear Material.” As
discussed below, I recommend against restoration of the Individual’s access authorization.

I. Procedural Background

In November 1999, the Individual applied for a DOE security clearance in connection with a job
assignment. In December 2000, after conducting a background investigation on the Individual, the DOE
sent him a Notification Letter stating that it had deferred its decision as to his eligibility for an access
authorization. Exh. 20. The letter explained that the DOE possessed information indicating that the
Individual had used marijuana after he had “certified” on two DOE Questionnaires for National Security
Positions, respectively dated November 1999 and April 2000, that he “did not intend to use again.” The
letter states that the information raises the following security concerns under DOE regulations, 10 C.F.R.
Sections 710.8(f), (k), and (l) (respectively, “Criterion F,” “Criterion K” and “Criterion L”) :

Criterion F: The Individual deliberately misrepresented, falsified, or omitted significant information in
completing a QNSP, on a matter that is relevant to a determination regarding eligibility for DOE access
authorization.

Criterion K: The Individual illegally used or experimented with a controlled substance.

Criterion L: The Individual engaged in conduct or is subject to circumstances which tend to show that he
is not honest, reliable or trustworthy or may be subject to pressure, coercion, exploitation or duress, which
may cause him to compromise national security.

In response, the Individual requested a hearing for the purpose of resolving the security concerns. At the

file:///ps401-500.htm#vso0436


Case No. VSO-0436, 28 DOE ¶ 82,808 (H.O. Mancke July 13, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0436.htm[11/29/2012 1:36:22 PM]

hearing, the DOE presented one witness, the security specialist who had conducted a Personnel Security
Interview (PSI) with the Individual in September 2000. The Individual offered his own testimony and that
of 3 witnesses: (1) a co-worker/friend; (2) his supervisor; and (3) his brother.

II. Findings of Fact

The material facts underlying this case are not in dispute. In November 1999, in connection with his
application for a DOE security clearance, the Individual completed and signed a Questionnaire for
National Security Positions (the original QNSP). In response to Question 24(a), which asked whether he
illegally used a controlled substance within the last 7 years, the Individual wrote that from January 1992 to
December 1998, he had used marijuana on a “few occasions maybe 6 times a year or less.” Exhibit (Exh.)
2. He further wrote, “I do not intend to use again.” Id.

In March 2000, while his security clearance application was still pending, the Individual signed a Security
Acknowledgment form, which reflected his understanding that his “involvement with any illegal drug,
could result in the loss of [or adversely affect his eligibility for a] DOE access authorization.” Exh. 4. Also
in March 2000, the Individual used marijuana (the March 2000 marijuana use).

In April 2000, the DOE sent a typed version of the original QNSP to the Individual for his final review
and signature (the April 2000 QNSP). Consistent with the original QNSP, the April 2000 QNSP indicated
that the Individual’s last use of marijuana occurred in December 1998. Without revising his answer to
Question 24(a), the Individual signed the April 2000 QNSP, certified that it was true and complete as
typed, and submitted it to the DOE. Exh. 5.

In August 2000, during the interview portion of his background investigation, the Individual voluntarily
disclosed the March 2000 marijuana use.

In September 2000, a DOE personnel security specialist (the security specialist) conducted a personnel
security interview (the PSI) with the Individual in order to ascertain the circumstances surrounding his
drug use. Exh. 9. During the PSI, the security specialist confronted the Individual with the discrepancy
between his statement regarding the March 2000 marijuana use made during the background investigation,
and the omission of the information from the April 2000 QNSP. See Exh. 9 at 20-21. The Individual
acknowledged that he had used marijuana once in March 2000 and further disclosed that he had used
marijuana once again in August 2000 (the August 2000 marijuana use). Id. at 20-23. The Individual
maintained that the one-time uses in March and August 2000 were the only occasions in which he had
illegally ingested any controlled substance since completing the original QNSP. Id. at 22-23.

III. Standard of Review

“The decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). The standard implies that there is a strong presumption against
the granting or restoring of a security clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (the
“clearly consistent with the interests of national security” test indicates that “security-clearance
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

The presumption against granting or restoring a security clearance makes it “necessary and appropriate” to
place the burden on the individual, not the government, to show that granting his security clearance would
not endanger the common defense and security and would be clearly consistent with the national interest.
See Personnel Security Hearing, 24 DOE ¶ 82,752 (1995). Once the DOE has made a showing of
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derogatory information raising security concerns, the onus is on the individual to rebut, refute, explain,
extenuate or mitigate the allegations. Id.

IV. Analysis

A. Whether Security Concerns Exist

As an initial matter, I find that Criterion F, K and L are properly invoked in this case. With regard to
Criterion F, the Individual’s failure to list the March 2000 marijuana use on the April 2000 QNSP while
certifying that the form was true and complete, calls into question his honesty and raises a concern that he
deliberately omitted significant information from the QNSP.

The Individual’s undisputed, recent marijuana use raises concerns under Criteria K and L. Although, as
discussed below, there is no reason to believe that the Individual habitually used marijuana, his occasional
use constitutes a security concern. Furthermore, the fact that the Individual used marijuana while
knowingly the subject of a job-related background investigation - and despite his stated intention to
abstain - demonstrates a lack of judgment and reliability. See Personnel Security Hearing, 25 DOE ¶
82,761 at 85,579 (1995). “[T]he security program is based on trust . . . . Once an individual breaches that
trust . . . there will always be a question as to whether that individual can be trusted in the future.”
Personnel Security Hearing, 25 DOE ¶ 82,752 (1995) (quoting a personnel security specialist). Finally, the
Individual’s continued marijuana use raises the concern that, in an attempt to avert threats of exposing his
illegal conduct, the Individual may compromise national security. Personnel Security Hearing, 27 DOE ¶
82,823 (1999).

B. Whether the Individual Has Mitigated the Security Concerns

Having found that the Individual’s conduct raises Criterion F, K and L concerns, I now turn to the issue of
whether he has met his burden of mitigating those concerns. In making this determination, I am guided by
the factors set forth at 10 C.F.R. § 710.7(c), including: the nature, extent and seriousness of the conduct;
the circumstances surrounding the conduct; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the potential for pressure, coercion, exploitation, or
duress; the likelihood of continuation or recurrence of the conduct; and other relevant and material factors.

1. Criterion F

The Individual maintains that he did not intend to exclude the March 2000 marijuana use from the April
2000 QNSP and thereby deceive the DOE. He testified that because he had reviewed and revised the
original QNSP several times, over several months, before finally signing the April 2000 QNSP, he simply
failed to give the April 2000 QNSP the requisite level of scrutiny before certifying that it was true and
complete. Tr. at 65. (1) While realizing the gravity of his mistake, the Individual asserts that carelessness,
not dishonesty, led him to certify that the April 2000 QNSP described the entirety of his drug use, when
indeed it did not. Id.

I find that the Individual did not deliberately misrepresent, falsify, or omit significant information from the
April 2000 QNSP. In making this finding, I am significantly influenced by DOE records showing that the
Individual did reveal the March 2000 marijuana use during his background investigation, even though not
on a QNSP. Exh. 9 at 20-21. Moreover, during the September 2000 PSI, the Individual not only
reconfirmed the March 2000 marijuana use, but further volunteered that he had used marijuana once again,
in August 2000. Indeed, if the Individual had intended to mislead the DOE as to his drug use, it would
have made little sense for him to omit the March 2000 marijuana use from the April 2000 QNSP, while
revealing that use, and an additional use, during other stages of the DOE’s background investigation.(2)
Accordingly, I believe that the Individual did not deliberately omit significant information from the April
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2000 QNSP and therefore find that the Criterion F concerns in this case have been mitigated.

2. Criterion K and L

Toward mitigating the Criterion K and L concerns, the Individual testified that, regardless of whether he
obtains a security clearance, he intends to abstain from marijuana use henceforth. Tr. at 60-61, 73. He
testified that, as of the May 2001 hearing date, he had not used marijuana since August 2000. Tr. at 62-63,
73. After receiving the Notification Letter, the Individual had voluntarily enrolled in a random drug testing
program, and he submitted the results of all tests administered pursuant to that program. Tr. at 72-72. Exh.
B-D. Each test, conducted in January, March and April 2001, respectively, yielded a negative result for
controlled substances. Exh. B-D.

As an harbinger of his commitment and ability to refrain from marijuana use, given his failure to abide by
similar stated intentions in the past, the Individual pointed to his 9 months of abstinence prior to the
hearing date. Tr. at 71. He explained that when he used marijuana in March and August 2000,

the statement on the QNSPs that “I do not intend to use again” wasn’t in my head, this,
because it was taking a very long time. It was just a lapse in good judgment basically. The fact
that I was under investigation really wasn’t in my mind, so I wasn’t sitting there going, “Oh, I
know I am under investigation, but I am going to smoke anyway.”

Tr. at 59-61. The Individual maintains that he is now truly committed to abstaining from marijuana use.
He testified:

People make mistakes. I guess I am going to have to pay for that or, you know -- I am
admitting to that. I made a mistake by using the drugs again. I understand that. And due to
that, I just know myself that it has caused a lot of grief in my life, so it is something I don’t
ever want to do again.

Tr. at 85-86.

He further testified that despite his one-time marijuana uses in March and August 2000, he is generally an
honest and reliable person who can be trusted to safeguard classified material. Tr. at 80-83. The Individual
submitted an Investigative Report (the Report) that was compiled by a private investigation company hired
by the Individual, which reveals that the Individual has no criminal record and clean credit. Exh. E at 3. He
explained that he had commissioned the Report, because he believes that “most people who have drug
problems also have credit problems. This shows I [have neither]. Basically shows my honesty.” Tr. at 56.
To that end, the Individual stated that he has been forthright with his employer about the circumstances
leading to this proceeding, and he submitted a letter from the president of the company for which he
works, which indicates the same. Tr. at 11; Exh. 19. The Individual further opined that his use of
marijuana in March and August 2000 does not indicate a cavalier attitude toward DOE security policies,
because he has never held a security clearance. Tr. at 83.

As further evidence of his honest disposition and sincere dedication to refraining from marijuana use
indefinitely, the Individual presented the testimony of his brother (the brother). The brother has
continuously resided with the Individual for the past 27 years. He testified that, since August 2000, he has
not seen the Individual use or appear to be under the influence of any controlled substance. Tr. at 47.
Indeed, the brother testified that the last time he saw the Individual use marijuana was in 1997 or 1998,
when the Individual smoked marijuana with fellow members of a music band. Tr. at 49. The Individual is
no longer a member of that band. Id. The brother testified that he and the Individual have the same friends,
and that none of the friends with whom they now “regularly socialize” smoke marijuana. Tr. at 46. He
explained that his awareness of the Individual’s recent marijuana use is based upon the Individual’s own
description and that his understanding is that the Individual “was at a party and . . . he drank and . . . he
smoked a little. And that was about it.” Tr. at 52. The brother testified that he and the Individual have
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discussed the Individual’s intention to abstain from marijuana use, and that he believes that the Individual
will abstain, simply because “I know he wouldn’t [use marijuana again].” Tr. at 60-61.

The Individual also presented the testimony of a co-worker/friend, who has known the Individual for
approximately 5 years and holds a high-level DOE security clearance herself. Tr. at 30. Although the co-
worker/friend and the Individual generally do not attend the same parties (other than work- related
gatherings) or have the same friends, they took a one-week trip to Germany together in September 2000.
Tr. at 31-32. The co-worker/friend testified that the Individual did not use controlled substances on that
trip and further, that she has never witnessed the Individual use controlled substances of any kind. Tr. at
30, 33. Her awareness of the Individual’s marijuana use is based solely upon his admissions to her. Id. She
understands that his marijuana was a “once in a blue moon kind of thing.” Tr. at 34. She stated that while
in Germany, the Individual revealed to her that he “had already quit.” Tr. at 31. She testified that she
believes the Individual will not use marijuana again, because he is “probably one of the most honest
people [she knows and that] everybody says he is too honest.” Tr. at 33.

The Individual’s immediate supervisor also testified on behalf of the Individual. Like the co-
worker/friend, he has known the Individual for approximately 5 years and holds a DOE security clearance.
Tr. at 37. The supervisor does not socialize with the Individual outside of work. However, the supervisor
testified that he never seen the Individual use or appear to be under the influence of controlled substances.
Tr. at 38, 41. He further testified that he is aware of the Individual’s drug use through the Individual’s own
admissions, and that the Individual has not attempted to conceal the Individual’s drug use from his
employer. Tr. at 42. He testified that, although he is aware that the Individual used marijuana each time
after completing a QNSP, he regards the Individual as an honest, trustworthy, and reliable person. Tr. at
38-40. He testified that he would believe the Individual’s statement that he will not smoke marijuana in the
future, “considering how honest he has been with me.” Tr. at 40.

Based upon the record evidence, I find that the Individual failed to mitigate the Criterion K and L concerns
in this case. As discussed below, although he brought forth substantial evidence bearing upon his honesty,
he failed to mitigate the judgment and reliability concerns raised by his conduct.

As an initial matter, I note that for purposes of mitigating the Criterion K and L concerns in this case, the
relevant focus is not upon the extent of the Individual’s illegal drug use or his progress in recovering from
a drug addiction. Based upon the Individual’s demeanor, the documents he presented, and the supporting
testimony of his brother, I am convinced that the Individual has never been an habitual user of marijuana;
that subsequent to signing the original QNSP, the Individual used marijuana only twice, once in March
2000 and again in August 2000; and that he has not used marijuana since August 2000.(3) Indeed, as
previously discussed, the evidence shows that, throughout the security clearance process, the Individual
has attempted to be honest and forthright and he has made his employer, friends, and family members
aware of his marijuana use. I therefore find that the potential for coercion of the Individual arising from
his past marijuana use is slight.

Nevertheless, DOE regulations make clear that security clearance holders must be more than honest; they
must also be reliable and exercise good judgment. In this case, although the Individual has mitigated the
concerns surrounding his honesty, substantial concerns surrounding his reliability and judgment remain.

The judgment and reliability concerns raised in this case are analogous to those raised when a security
clearance holder violates a drug certification. In appropriate situations, the DOE has granted access
authorizations to individuals who have used drugs illegally, where they certify in writing (i.e., sign a “drug
certification”) that they will not use drugs illegally while holding a security clearance. Similar to signing a
drug certification, the Individual certified in writing to the DOE, during an official proceeding, that he
“did not intend to use [marijuana] again.” Similar to violating a drug certification, the Individual used
marijuana despite having given an assurance otherwise.(4) Therefore, in analyzing this case, I am guided
by our precedent in security cases involving violations of drug certifications. In those cases, this office has
considered the following factors in determining whether an individual has mitigated the reliability and
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judgment concerns: the age and maturity of the individual at the time of the violation, the frequency and
recency of the offending conduct, and the likelihood that the offending conduct will recur. See, e.g.,
Personnel Security Hearing, 27 DOE ¶ 82,823 (1999).

As noted above, the Individual’s primary explanation for having breached his assurances(5) on the QNSPs
is that the QNSPs and the security clearance process were “not on his mind” at the time he used marijuana.
However, this explanation heightens rather than mitigates the reliability and judgment concerns raised by
his conduct. Even if the Individual did not flagrantly disregard his assurances to the DOE, his failure to
recognize the import of his actions and the significance of DOE security policies regarding illegal drug
use, demonstrates that he lacks the requisite level of maturity to hold an access authorization. This finding
is further supported by the Individual’s admission, with regard to Criterion F, that he somewhat carelessly
executed security clearance forms. If his inattention to detail mitigates the concern that he intended to
mislead the DOE as to his drug use, it exacerbates concerns that he will not exercise care and good
judgment in protecting classified material.

Moreover, because his transgressions occurred less than a year ago, I cannot excuse them as youthful
missteps that occurred remote in time, and from which the Individual has since developed. Putting aside
for a moment the issue of whether the Individual can be trusted to abide by his words in the future, his
recent conduct demonstrates that he cannot be relied upon to fully evaluate a situation and act in a
deliberate and judicious manner. Although I believe that the Individual would not use marijuana if granted
a security clearance, I am not convinced that he would not thoughtlessly commit another act and thereby
jeopardize the national security.

V. Conclusion

Based upon the foregoing, I find that the Individual has failed to mitigate the Criterion K and L concerns
raised by his conduct. I therefore recommend against granting him a security clearance.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer’s Opinion within 30 calender days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., SW, Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Helen E. Mancke

Hearing Officer

Office of Hearings and Appeals

Date: July 13, 2001

(1)The Individual explained the oversight in detail as follows. Personnel responsible for reviewing the
original QNSP had returned the form to him several times, usually to obtain responses to questions left
blank. Tr. at 65; Exh. 9 at 19. Although the Individual recalled writing “used again in ?00" on a QNSP, he
admitted that he was unsure whether he did so on the original QNSP, during one of the times that it had
been returned to him, or on an extra copy that, for whatever reason, he failed to send to the DOE. Id. at
20-21. At the hearing, the Individual submitted a copy of the original QNSP that includes the “used again
in ?00" notation (Exh. A), but the DOE has no record of having received that document. Exh. 9 at 21. The
Individual testified that the notation’s omission from the April 2000 QNSP “could [be explained] by two
things. It could have been I didn’t copy it down [on the original QNSP] or it could have been mistyped
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when they sent [the April 2000 QNSP] back to me.” Tr. at 65. Because he remembered making the
notation at some point, however, he had assumed without close inspection that it was reflected on the April
2000 QNSP sent to him signature.

(2)As DOE counsel recognized, “if [the Individual] had been intentionally deceptive, he probably never
would have admitted to the past use of marijuana and would not have volunteered the statement that he did
not intend to use again. If he had not made those statements, it is quite possible that he would now have a
security clearance. But he did make those statements and here we are.” Tr. at 85.

(3)I further note, however, that the Individual failed to bring forward any witnesses to corroborate his
description of the facts surrounding his use of marijuana. Such witnesses would have added credibility to
his assertion that his marijuana use was isolated or infrequent.

(4)Contrary to the Individual’s contention, the fact that he was not a security clearance holder at the time
he used marijuana is irrelevant. While, by its language, the drug certification form governs only the period
that an individual holds a security clearance, the Individual provided a broad assurance that he “did not
intend to use [marijuana] again.”In this case, as in cases involving violations of drug certifications, the
Individual failed to abide by his given assurance and thereby placed his reliability and judgment in doubt.

(5)The Individual attempted to distinguish the statement, “I do not intend to use again,” from the
statement, “I will not use again,” and argued that only the latter may be breached or violated. I am
unpersuaded by his argument, however, as both statements serve the same purpose of assuring the DOE
that an individual will not use illegal drugs.
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June 8, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 12, 2001

Case Number: VSO-0438

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." The individual’s access authorization was
suspended by the Manager of a Department of Energy Operations Office (DOE) pursuant to the provisions
of Part 710. For the reasons stated below, I cannot recommend that the individual’s access authorization be
restored at this time. 10 C.F.R. § 710.27(a).

I. Background

The individual is an employee of a contractor at a DOE facility. He has been employed at the facility since
1996, and was granted a security clearance in 1998. Transcript of May 2, 2001 Personnel Security Hearing
(Tr.) at 70. On May 23, 2000, the individual was arrested for Domestic Violence. This arrest led the DOE
to conduct a Personnel Security Interview (PSI) with the individual on July 11, 2000. See DOE Exhibit 13.
Because the derogatory information remained unresolved after that PSI, the DOE requested that the
individual be interviewed by a board-certified psychiatrist (DOE psychiatrist). The psychiatrist
interviewed the individual on August 18, 2000, and thereafter issued an evaluation to the DOE, in which
he concluded that the Individual suffered from “a personality disorder, not otherwise specified.” DOE
Exhibit 8. The DOE ultimately determined that the derogatory information concerning the individual
created a substantial doubt about his eligibility for an access authorization, and that the doubt could not be
resolved in a manner favorable to the individual. Accordingly, the DOE suspended the individual’s access
authorization, and obtained authority from the Director of the Office of Safeguards and Security to initiate
this administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter to the individual.
DOE Exhibit 4; see 10 C.F.R. § 710.21. That letter informed the individual that information in the
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. The
Notification Letter included a statement of the derogatory information and informed the individual that he
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was entitled to a hearing before a Hearing Officer regarding his eligibility for access authorization.

The individual requested a hearing, and the DOE forwarded the individual’s request to the Office of
Hearings and Appeals (OHA). The Director of OHA appointed me as the Hearing Officer in this matter.
Prior to the hearing, counsel for the DOE submitted exhibits. Testifying at the hearing were the DOE
psychiatrist, the individual, and his wife.

II. Analysis

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of two regulatory criteria, paragraphs (h) and (l) of 10 C.F.R. § 710.8. DOE Exhibit 3. In the Notification
Letter, the DOE stated that the information indicated that the Individual (1) “has an illness or mental
condition of a nature which, in the opinion of a board-certified psychiatrist, causes, or may cause, a
significant defect in his judgment or reliability” and (2) “has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of national security.” Id.; see 10 C.F.R. § 710.8(h), (l).

The following events relevant to the present case are not in dispute:

On September 25, 1991, the individual was charged with Aggravated Assault. The charge was
ultimately dismissed.
On February 17, 1992, the individual was charged with Domestic Assault. This charge also was
dismissed.
On December 24, 1994, the individual was charged with Public Intoxication, and was subsequently
convicted.
On November 5, 1998, the individual was charged with Vandalism. This charge was ultimately
dismissed.
On May 23, 2000, the individual was charged with Domestic Violence. This charge has also been
dismissed.

DOE Exhibit 4 at 8-9.

A. Security Concerns Cited Under 10 C.F.R. § 710.8(h)

Criterion (h) pertains to information that a person has “[a]n illness or mental condition of a nature which,
in the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist,
causes, or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h). In his report,
the DOE psychiatrist found that the individual does have such a mental condition. DOE Exhibit 8 at 1. As
noted above, the DOE psychiatrist concluded that, “[d]iagnostically, the mental condition would be that of
a personality disorder, not otherwise specified, . . .” Id. at 3. The report states,

What is of concern is this succession of arrests stemming back over the last ten years. I have
no indication that they are propelled by a drinking problem on the part of [the individual].
However, he has managed to be in two marriages which have become stormy. He is on his
second round of counseling. This is taking on the aspects of a pattern and one cannot be sure
that he will not be in this situation again and again and again. This is not to say that he is
guilty of the violence - it is to say, however, that he has gotten himself repeatedly into
situations where he comes before a judge. It is for this reason that I administered the
[Minnesota Multiphasic Personality Inventory-2 (MMPI-2), a psychological test], in order to
see if I could detect anything which would indicate why this happens.

Id. at 2-3. The psychiatrist stated that the results of the MMPI-2 were “only marginally valid because it
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was apparent that [the individual] was presenting himself in an unusually favorable light.” Id. at 3. The
psychiatrist found that the individual’s MMPI-2 score suggests that he “is somewhat immature, a risk
taker, and may be narcissistic and manipulative.” Id. The individual also scored “quite high” on “a scale
that generally measures over controlled hostility.” Id.

The psychiatrist testified as follows regarding his conclusions:

The best I could come up with, which is an unsatisfactory diagnosis because it is kind of a
catch-all, is personality disorder not otherwise specified. And by this I mean that is does seem
to me, in my view, that he does have a personality disorder which gets him into these
situations, but I don’t have the data to say it’s particularly this kind or this kind or this kind.

Tr. at 16. When asked whether the personality disorder would affect the individual’s judgment and
reliability, the psychiatrist responded,

I don’t know that the personality disorder would affect that, but I think the personality
disorder might very well lead to future situations such as have been four times now in the
past, which might cause him to act, could cause him to act in the way of saying I’m going to
be in real trouble now. Which might cause him to or could cause him to get into a situation
once again, or twice again, or who knows how many times again, where he would have to
kind of weigh his options and say, or could be put under pressure, let us say, to reveal things
that he should not reveal. You get repeated arrests again and again and again, you are in
trouble.

. . . .

There are many people with personality disorders NOS, not otherwise specified. We all have
our quirks and the condition itself does not cause. The condition, however, in my view, puts
him in a situation where he may have to do that. There is a causal chain there. It is not quite
like somebody who is manic and the condition then causes them to be very grandiose and start
bragging about all these things he knows about. It is not that close. It is a chain thing.

Tr. at 16-17, 20.

Finally, the following portion of the DOE psychiatrist’s testimony addressed whether he stood by the
conclusions reached in his written report.

Q[uestion by DOE Counsel:] [T]he regs say, and the question put to you was; Does [the
individual] have an illness or mental condition which causes or may cause a significant defect
in his judgment or reliability. And you had said [in your report], I answer the question in the
affirmative. Do you still stand by that or are you now saying, well, it is not his personality
disorder, it is just that he could get into these situations?

A[nswer by DOE psychiatrist:] I answered the question in the affirmative with my
understanding of the causal chain. If the causal chain is not operative then I have no data to
answer the question in the affirmative, it is as simple as that.

Tr. at 25. The DOE psychiatrist’s “understanding of the causal chain” appears to me to be perfectly
reasonable. He has concluded that the individual suffers from a personality disorder, and reasons that this
mental condition could “cause him to get into a situation once again, or twice again, or who knows how
many times again, where he would have to kind of weigh his options and say, or could be put under
pressure, let us say, to reveal things that he should not reveal.” Tr. at 16-17. This theory is supported by
the fact, as discussed below in section II.B, that the individual has on at least one occasion failed to report
a criminal charge to the DOE. I am persuaded by the psychiatrist’s reasoning, therefore, that the individual
has a mental condition that causes, or may cause, a significant defect in judgment or reliability.
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The individual does not directly dispute the diagnosis of the DOE psychiatrist, and in fact admits that there
“is a pattern, and I can see DOE’s concern. It is embarrassing. It’s embarrassing for me personally and I
can see a pattern. I really would like for this to stop.” Tr. at 69. The individual also presented a letter from
a social worker who counseled him and his wife after the most recent incident of domestic violence. The
letter states that the individual

was a self-referral to the Employee Assistance Program that has a contract with [the
individual’s employer] to provide said services. [The individual] participated in individual
counseling as well as conjoint counseling with his wife. The sessions were concluded, as both
believed that the marriage had improved. They are better able, they stated, to manage their
difficulties in a more appropriate manner.

DOE Exhibit 14.

While I commend the individual for his attempts to overcome his problems, the individual has not
presented any evidence that would lead me to dispute the diagnosis of the DOE psychiatrist, or to
demonstrate that he no longer suffers from the personality disorder with which he has been diagnosed.(2)

B. Security Concerns Cited Under 10 C.F.R. § 710.8(l)

Criterion (l) concerns information that an individual has “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security. Such conduct
or circumstances include, but are not limited to, criminal behavior, a pattern of financial irresponsibility,
or violation of any commitment or promise upon which DOE previously relied to favorably resolve an
issue of access authorization eligibility.” The facts alleged by the DOE under this criteria, the repeated
events leading to criminal charges as set forth above, are essentially the same as those that formed the
basis for the diagnosis of the DOE psychiatrist.

First, I note that in the case of four of the five criminal charges brought against the individual, the charges
were ultimately dismissed. This fact is not particularly helpful to the individual, however. The security
concern raised by a criminal charge relates to the circumstances that led to the charge, rather than the
outcome of any subsequent criminal proceeding. This is particularly true in the present case where there is
an acknowledged pattern of these circumstances recurring.

The individual has related his side of the events that led to the various criminal charges at issue. He has
also presented the testimony of his current wife regarding the two most recent charges. Tr. at 27-41. The
testimony of the individual and his wife, who appeared to me to be testifying truthfully, puts the events in
question in a light relatively favorable to the individual. The individual appeared particularly sensitive
about being tagged with the stereotype of an abusive husband. “As far as me going out and being this
abusive husband . . . , that is not me. That’s not me. It might sound like denial, but that is not me in these
cases.” Tr. at 70.

However, the purpose of this proceeding is not to assign moral fault or even criminal liability to the
individual, but rather to evaluate the security concerns raised by the individual’s behavior. And the
security concern I find echoes, from a lay perspective, the following testimony of the DOE psychiatrist:

This essentially was my concern that if he continues this pattern and it may well be that he
does not know how he gets into these situations, I certainly do not know, but I do see a pattern
and have to wonder whether this is going to continue. And with repeated arrests, one could, in
my view, at least, very easily get into a situation where one might feel compromised in terms
of having to keep secrets.
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Tr. at 14. The analysis here would be easier were there a pattern of willful disregard of the law by the
individual, since the DOE must rely on clearance holders to scrupulously follow rules and regulations. But
the concern in the present case is almost the opposite--the apparent lack of willfulness, or lack of control
over the occurrence of these events in the individual’s life. This raises concerns that go directly to the
reliability of the individual.

Moreover, the concern that the individual may be reluctant to report such an event to the DOE is not
merely speculative. The individual failed to report his 1998 vandalism charge and the DOE only learned of
the charge through a report in a local newspaper. DOE Exhibit 4 at 8. The individual claims that he did not
realize he had been charged, but this claim strains credulity. During the PSI at which the individual was
confronted with the DOE’s knowledge of the charge, the following exchange occurred:

Q.So you go down [to the police station] and you give them your side of the story and, and the
officer says, “We’re going to defer this.”

A.Right.

Q.OK. Now is that what he told you when you were at the Police Station?

A.No. He just said, “Well, you’re going to go to court for it.”

Q.OK. So now when did you go to court?

A.Uh, I think a, a week or two afterwards.

Q.OK.

A.And then after I went to court, I think that’s when I went to [a security official] and just
told him, I said, “I wasn’t charged with anything.” I honestly thought I wasn’t charged with
anything. I thought I just paid the court costs because they were just going to throw it out.
They said, “You pay this, we’re going to defer it. It’s just a derferation (sic),” you know.

Q.OK. Well, that’s what I...

A.Just don’t get in any trouble in here.

Q.OK. So you went to court. You were charged then?

A.Well, yes, and I really wasn’t aware of it honestly. I really wasn’t aware of it.

DOE Exhibit 12 at 10. From someone who had faced criminal charges on three prior occasions, this
explanation from the individual does not ring true. And the two-month interval between the time the
individual was charged and the PSI at which he was confronted with the charge provides a textbook
example of one of the concerns cited under Criterion L. Whenever a clearance holder does not fully
disclose pertinent personal information to the DOE, that individual leaves himself “subject to pressure,
coercion, exploitation, or duress which may cause the individual to act contrary to the best interests of the
national security.” 10 C.F.R. § 710.8(l).

In sum, the pattern of the individual’s past behavior raises legitimate concerns regarding the individual’s
future reliability. Therefore, I cannot conclude that restoring the individual’s “access authorization would
not endanger the common defense and security and would be clearly consistent with the national interest.”
10 C.F.R. §§ 710.7(a), 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
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receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Steven J. Goering

Hearing Officer

Office of Hearings and Appeals

Date: June 8, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this opinion as access authorization or security
clearance.

(2) In fact, the DOE psychiatrist testified, “Personality disorders tend to be, they are patterns of relating to
people and so on, that tend to be enduring. That does not mean that they will always manifest themselves
in the same way. I think there is enough suggestion here, at least to raise that possibility that it will be
enduring because he has had this pattern despite counseling and so on.” Tr. At 22-23.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 12, 2001

Case Number: VSO-0439

This Opinion concerns the eligibility of XXXXXXXXXX (hereinafter "the individual") for continued
access authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Opinion will consider whether, based on the testimony and other evidence
presented in this proceeding, the individual's suspended access authorization should be restored. For the
reasons detailed below, it is my opinion that the individual's access authorization should not be restored.

I. BACKGROUND

In February 2001, the Manager of a Department of Energy (DOE) Operations Office issued a Notification
Letter to the individual, stating that the DOE was in possession of derogatory information that created a
substantial doubt concerning his continued eligibility for access authorization. This authorization had been
suspended in December 2000 because of these concerns.

The Notification Letter cites three areas of security concerns. First, the Notification Letter states that the
individual may have "deliberately misrepresented, falsified, or omitted significant information" from a
September 11, 1997 personnel security interview (the 1997 PSI). This information concerned his
statements that he made to the DOE concerning his past involvement with marijuana and the
circumstances surrounding his August 12, 1997 arrest for Possession and Cultivation of Cannabis. The
Notification Letter finds that in a June 16, 1998 interview (the 1998 PSI), the individual admitted that
some of the information that he provided at the 1997 PSI had been incorrect. Knowingly providing
incorrect information in such circumstances constitutes a security concern under Criterion F of Part 710.8.

Second, the Notification Letter cites certain information as indicating that the individual trafficked in, sold,
transferred, possessed or used a drug or other substance, that is, marijuana, which constitutes a security
concern under Criterion K of Part 710.8. The information raising a concern in this area consists of the
individual’s August 1997 arrest for Possession of Cannabis and Cultivation of Cannabis, his signed
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confession to the police in the matter, and his plea of guilty to that charge.

Third, the Notification Letter cites certain information as indicating that the individual engaged in unusual
conduct tending to show he is not honest, reliable or trustworthy, or which furnishes reason to believe that
he may be subject to pressure, coercion, exploitation or duress. This constitutes a security concern under
Criterion (l) of Subpart 710.8. The Notification Letter cites the individual’s August 1997 arrest and four
other arrests that occurred between 1985 and 1989 as the grounds for this concern.

The DOE also informed the Individual that he was entitled to a hearing before a Hearing Officer in order
to respond to the information contained in the Notification Letter. The individual requested a hearing in
this matter on January 7, 2000. On March 12, 2001, the DOE Operations Office forwarded this request to
the Office of Hearings and Appeals, and I was appointed to serve as the Hearing Officer. In accordance
with 10 C.F.R. § 710.25(e) and (g), I convened a hearing in this matter (the Hearing).

At the Hearing, the individual testified on his own behalf. He also presented the testimony of a friend, a
co-worker, his union representative, his current supervisor, his former supervisor, and his wife. The DOE
Counsel presented the testimony of the DOE security specialist who had conducted the Personnel Security
Interview with the individual in 1997 (the Security Specialist).

II. THE REGULATORY STANDARD APPLIED IN THIS
OPINION

The Hearing Officer's role in this proceeding is to evaluate the information presented by the DOE and the
individual, and to render an opinion based on that evidence. The decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all the relevant information,
favorable or unfavorable, as to whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. See 10 C.F.R. §
710.7(a).

The standard in this proceeding places the burden of proof on the individual. It is important to bear in
mind that a DOE administrative review proceeding under this Part is not a criminal matter in which the
government has the burden of proving a defendant guilty beyond a reasonable doubt. It is designed to
protect national security interests. A hearing is "for the purpose of affording the individual an opportunity
of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The individual must come
forward at the hearing with evidence to convince the DOE that restoring his access authorization "would
not endanger the common defense and security and would be clearly consistent with the national interest."
10 C.F.R. §710.27(d). Personnel Security Review (Case No. VSA-0087), 26 DOE ¶ 83,001 (1996);
Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd, Personnel Security
Review (VSA-0061), 25 DOE ¶ 83,015 (1996). The individual therefore is afforded a full opportunity to
present evidence supporting his eligibility for an access authorization. The regulations at Part 710 are
drafted so as to permit the introduction of a very broad range of evidence at personnel security hearings.
Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by regulation and
through our own case law, an individual is afforded the utmost latitude in the presentation of evidence to
mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) (the “clearly consistent with the interests of national security” test indicates that
“security-clearance determinations should err, if they must, on the side of denials”); Dorfmont v. Brown,
913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance). Accordingly, the individual in these cases must present testimony and/or
other evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No. VSO-
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0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶ 82,769
(1995) (individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).

Accordingly, in rendering my opinion in this case, I must consider whether the individual has presented
mitigating factors which resolve the DOE's security concerns. 10 C.F.R. § 710.7(c); § 710.27(a). Among
the factors I am to consider in rendering this Opinion concerning the individual's eligibility for access
authorization are the following: the nature, extent, and seriousness of his conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
his age and maturity at the time of the conduct; the voluntariness of his participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for his
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. 10 C.F.R. § 710.7(c).

III. ANALYSIS

A. THE DOE’S CRITERION (f) CONCERNS

1. THE INDIVIDUAL’S MADE FALSE STATEMENTS REGARDING HIS USE OF MARIJUANA
AND MISREPRESENTED THE FACTS CONCERNING HIS 1997 ARREST

The individual’s efforts to explain his August 1997 arrest for Possession of Cannabis and Cultivation of
Cannabis and his activities concerning marijuana at the 1997 and 1998 PSIs form the basis for the DOE’s
concern under Criterion (f) that the individual may have "deliberately misrepresented, falsified, or omitted
significant information" during these PSIs. These alleged falsifications concern two aspects of the
individual’s past involvement with marijuana. The first aspect concerns whether the individual has ever
used marijuana. In this regard, the Notification Letter finds that during the 1997 PSI, the individual
initially admitted that he tried marijuana in high school. 1997 PSI Transcript (TR) at 8. Later during the
interview and in the 1998 PSI, he denied ever having tried marijuana. 1998 PSI TR at 4. At the 1997 PSI,
the individual stated that “I’ve been around it. I’ve seen people that smoked it . . . . I was around people
that smoked it.” 1997 PSI TR at 9. At the 1998 PSI, he denied ever having been around those who use
marijuana. 1998 PSI TR at 4.

The Notification Letter also finds Criterion (f) concerns with respect to statements made by the individual
at both the 1997 and 1998 PSIs concerning his August 1997 arrest for Possession and Cultivation of
Cannabis. This arrest occurred when the local police discovered several marijuana plants being cultivated
in a wooded area not far from the individual’s home, and also found a small packet of marijuana hidden in
the individual’s truck. The Notification Letter finds that in the 1997 PSI, the individual denied that the
marijuana plants were his, and denied that he knew that they existed prior to their discovery by the police.
1997 PSI TR at 8. It then finds that at the 1998 PSI, the individual made statements that contradicted these
assertions:

You admitted that you knew that the marijuana which the police found in your truck was
there. You denied, however, that it was yours. Transcript at p. 4.

You also admitted that you were aware that marijuana was being cultivated on your property
or your father’s adjacent property. Transcript at pp. 4,5.

You admitted that you signed a confession which states: “the plants were mine. I do not
smoke or sell it. I sometimes trade for artifacts with it. The bag in the truck belongs to me
also.” . . . Transcript at pp. 6-7.

Notification Letter, Enclosure 1, at 1-2. Finally, the Notification Letter finds that at three points in the

file:///cases/security/vso0038.htm


Case No. VSO-0439, 28 DOE ¶ 82,813 (H.O. Woods August 1, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0439.htm[11/29/2012 1:36:24 PM]

1998 PSI, the individual admitted that he had not been truthful at the 1997 PSI when he provided
information on this arrest. Notification Letter, Enclosure 1, at 2, citing 1998 PSI TR at 14-17.

At the Hearing, the individual attempted to clarify the record concerning his past use of marijuana. He
testified that before he graduated from high school in 1984, he used marijuana a total of three or four
times, and has not used it since then. When asked why he denied ever using marijuana in both the 1997
and 1998 PSIs, he offered the following explanation:

I just -- the interviews really just -- it made me nervous. I didn’t know what to say. I didn’t
want [the interviewer] to think that I was . . . a real bad drug user or something like that. I
thought it would reflect bad on me, and I see now that maybe I would have been better off to
have went a different route.

Hearing Transcript (Hearing TR) at 122-23.

With respect to his August 1997 arrest and guilty plea, the individual asserted at the Hearing that he had
never seen the marijuana plants growing in a wooded area behind his house until the police showed him
the plants on the morning they arrested him. He testified that the police officers took him to where the
plants were located and he witnessed them harvest the plants. He testified that the plants were located on
an abandoned and grown-over farm that bordered his property. He stated that although his father later
bought this property, at the time be believes it was owned by an unrelated individual who lived elsewhere.

Hearing Officer: So when did you realize that these [marijuana] plants were not on your
property? Did you think that they might have been on your property?

Individual: I didn’t really think that they was that morning that [the police] showed them to
me because the property stake is just right at the edge of our yard or a little bit out in there, so
I knew that they wasn’t on ours. . . .

Hearing Officer: So why did [the police] think they could charge you with those plants?

Individual: Well, they really couldn’t have if I hadn’t confessed.

Hearing TR at 147. The individual also explained why he had testified at the 1998 PSI that he had been
aware of the marijuana plants prior to his August 1997 arrest. He stated at the Hearing that he had not
seen any plants, but he had an idea that some of his neighbors might be growing marijuana on the
abandoned farm next to his property. Hearing TR at 141. He testified that his neighbor across the road
“had already been arrested two years earlier” for growing marijuana, so “when they moved in across the
road, I just always assumed that they was doing the same thing in that area.” Hearing TR at 148. He
therefore acknowledged at the 1998 PSI that although the marijuana plants growing nearby were not his, “I
had a pretty good idea it was there.” 1998 PSI TR at 4.

The individual testified at the Hearing that he knew nothing about the marijuana found in his truck until
the police discovered it during a search on the day of his arrest.

Individual’s Counsel: Where was the marijuana [in his truck] found?

Individual: There was a console thing between the seats, and it was crammed -- there was a
thing that went up under it in the front, and they pulled it out of there. It was under a coin
change thing.

Individual’s Counsel: How do you know that?

Individual: I was there when they got it.
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Hearing TR at 131.

At the 1998 PSI, the individual also answered in the affirmative when the interviewer asked “And were
you aware the marijuana was in your truck?” At the Hearing, he testified that

I answered that wrong. She -- the way she posed the question, I thought she was asking me if
I was aware that [the police] found marijuana in my truck.

Hearing TR at 141. At the Hearing, he denied that he ever had any idea that there was marijuana hidden in
his truck prior to its discovery by the police. Id. He stated that earlier in 1997, he had loaned the truck to
his former brother-in-law so that this man could move his possessions out of his wife’s house, and that
“[t]hat’s the only time we [the individual and his wife] can think of that it could have got there.” Hearing
TR at 143.

Accordingly, with respect to Criterion (f), the individual now admits having provided false information to
the DOE at both his 1997 and 1998 PSIs when he repeatedly denied ever having used marijuana during
those interviews. I find these falsifications by the individual to have been significant and serious. The
individual was warned prior to both PSIs of the potential consequences of lying, but he chose to disregard
them. With respect to his statements regarding his August 1997 arrest, I have reviewed the individual’s
PSIs and conclude, as the individual admitted at the 1998 PSI, that he was “not completely truthful”
during the 1997 PSI. Notably, he failed to tell the 1997 interviewer about the marijuana that the police
discovered hidden in his truck. He also did not tell the 1997 interviewer that he had a strong belief that
certain individuals were cultivating marijuana in the immediate vicinity of his home prior to his August
1997 arrest. At the 1998 PSI, he provided additional information, but his answers to questions were often
evasive or self- justifying.

The individual’s explanation that the interviews made him nervous and that he did not want to give the
DOE the impression that he was a bad drug user in no way excuses his decision to deliberately provide
false information to the DOE. Moreover, there is no indication in the record that the individual made any
attempt to correct his falsifications prior to the May 2001 Hearing. Accordingly, I conclude that the
individual’s false statements and misrepresentations at his 1997 and 1998 PSIs raise significant concerns
regarding his eligibility for access authorization.

2. THE INDIVIDUAL HAS NOT YET DEMONSTRATED REHABILITATION FROM
CRITERION (f) CONCERNS

In the administrative review process, it is the Hearing Officer who has the responsibility for making the
initial decision as to whether an individual has exhibited rehabilitation or reformation from particular
security concerns identified by the DOE. See 10 C.F.R. § 710.27. The DOE does not have a set policy on
what constitutes rehabilitation and reformation in particular areas such as drug use or illegal conduct, but
instead makes a case-by-case determination based on the available evidence. At the Hearing, the individual
admitted that he used marijuana in high school in the early 1980's and lied to the DOE concerning that use
at the 1997 and 1998 PSIs. While his experimenting with drugs in high school may be attributed to
immaturity, that is no basis for ascribing the individual’s subsequent falsifications on that issue to
immaturity. At the time of the 1997 and 1998 PSIs, the individual was a mature man who had worked at
the DOE for several years.

In addition to admitting his earlier lies at the PSI, at the Hearing the individual provided the DOE with
what appears to be a complete account of the circumstances related to his 1997 arrest in a cogent and
forthright manner. However, as discussed below, he has failed to provide sufficient evidence to adequately
corroborate his contention that he was innocent of the charges to which he pled guilty in 1997, i.e., the
cultivation and possession of cannabis. I therefore remain unconvinced concerning his assertions of
innocence in those matters. I do find that his assertions at the Hearing constitute a full and coherent
explanation concerning his arrest that is not demonstrably self-contradictory or false. I therefore do not
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view it as a further falsification for purposes of Criterion (f). Accordingly, I will look at whether the
individual’s correction at the hearing of the untruthful statements made at the PSIs concerning his use of
marijuana establish rehabilitation or reformation.

With regard to the issue of rehabilitation or reformation, there is no expert who can determine the length of
time one needs to be considered rehabilitated from lying. However, the OHA has generally found that a
lengthy period of truthful, honest behavior is necessary to mitigate Criterion (f) concerns regarding
falsification. See Personnel Security Review (Case No. VSA-0289), 27 DOE ¶ 83,025 (2000); affirmed by
OSA, 2000)(19-month period that elapsed between the date the individual disclosed the falsification and
the hearing was insufficient to establish rehabilitation or reformation); and Personnel Security Hearing,
Case No. VSO-0013, 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995)(13-month period subsequent to
covering up use of illegal drugs did not constitute a sufficient pattern of honest behavior). In this case, the
individual lied to the DOE in September 1997 and in June 1998. While his false statements and
misrepresentations were made more than three years ago, he did not disclose that he made false statements
to the DOE concerning his past use of marijuana until the June 2001 Hearing. At this point, I am unwilling
to consider the brief period of time that has elapsed since the hearing date as adequate for rehabilitative or
reformative purposes in this case.

B. THE DOE’S CRITERION (k) AND CRITERION (l) CONCERNS

1. THE INDIVIDUAL’S REPRESENTATIONS OF INNOCENCE CONCERNING HIS 1997
ARREST ON DRUG CHARGES ARE NOT ADEQUATELY SUPPORTED

As noted above, the individual’s August 1997 arrest for Possession of Cannabis and Cultivation of
Cannabis, his signed confession to the police in the matter, and his plea of guilty to that charge form the
basis for the DOE’s Criterion (k) concerns in this case. At the Hearing, the individual basically repeated
the assertions he made at his 1997 and 1998 PSIs that he had nothing to do with the marijuana plants
found growing near his home, and no prior knowledge concerning the marijuana that the police found
concealed in his truck, However, he admits that he signed the following confession on the day of his
arrest. “The plants were mine. I do not smoke or sell it. I sometimes trade artifacts with it. The bag in the
truck belongs to me also.” 1998 PSI TR at 6-7. He also acknowledges that he pled guilty to the charges of
Possession of Cannabis and Cultivation of Cannabis, and paid a find of $1276. Hearing TR. at 127 At the
Hearing, he testified that he felt under extraordinary pressure to plead guilty and pay a fine rather than be
prosecuted and possibly convicted of a felony offense.

Well, [the police] took me to the police station . . ., and of course they had told me the same
things they told [my wife] about taking our child away and that it was going to be felony
charges.

And they really didn’t have a charge on me for cultivating because the marijuana didn’t turn
out to be on my property or they didn’t catch me at it or didn’t have any evidence relating me
to it, but they did have the possession charge in the truck.

And they said if I would plead guilty to two misdemeanor charges and pay a fine, that that
would be the end of it and there would be no jail time and that in two years, probation -- if I
made the two- year probationary period, that my record would be clean and that I wouldn’t
ever have any felony charges on there. And my fines turned out to be $1,276.

Hearing TR at 128. The individual explained that the police officer who offered this agreement had
suggested that he sign a confession saying that the individual sold marijuana or used marijuana, and the
individual refused to do that. According to the individual, the police officer then suggested an alternative.
“He said I could say that I traded [marijuana] for something or swapped it for something, . . . I told him
that I was not going to write on that confession that I grew or sold marijuana, and he said that he could get
by with that.” Hearing TR at 129. The individual testified that because the individual has a collection of
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Native American artifacts in his home that the police had seen when they conducted their search, he wrote
down that he sometimes traded marijuana for such artifacts. Hearing TR at 127-28.

There clearly is a security concern associated with someone holding an access authorization who is
arrested and pleads guilty to the charges of Cultivation of Cannabis and Possession of Cannabis. The
individual’s assertion that these are misdemeanor rather than felony offenses does not mitigate this
concern, because any possession, transferring or use of marijuana is a concern under Criterion (k).
Moreover, we have determined in previous cases that “the demonstrated willingness of an individual . . . to
decide unilaterally which rules are worth following and which are not can present a risk to the common
defense and security, despite the individual’s best intentions.” Personnel Security Hearing, Case No. VSO-
0075, 25 DOE ¶ 82,799 (1996), affirmed in Personnel Security Review, Case No. VSA-0075, 26 DOE ¶
83,005 (1996). In addition, a finding that a person has difficulty with following rules leads to the
conclusion that his judgment, reliability, and trustworthiness are not adequate to the requirements of
holding access authorization. Personnel Security Hearing, 27 DOE ¶ 82,768 (1998); Personnel Security
Hearing, Case No. VSO-0073, 25 DOE ¶ 82,794 (1996). The individual's being arrested for and pleading
guilty to these charges thus convinces me that a security concern exists. In order for me to recommend
restoration of his DOE access authorization, the individual must present evidence of rehabilitation from
these activities, or must present other mitigating evidence and testimony sufficient to resolve this concern.

Although the individual clearly seeks to portray himself as an innocent party in these matters, I find that
the individual’s presentation of testimony and evidence concerning these events is insufficient to mitigate
the security concerns raised by his pleading guilty to the cultivation and possession of marijuana in August
1997. In his 1997 and 1998 PSIs and at the Hearing, the individual has consistently denied that he actually
committed the acts to which he pled guilty in August 1997. He consistently maintains that he never
viewed the marijuana plants discovered by the police near his home prior to the police showing them to
him. Further, he has consistently maintained that he did not know that there was marijuana hidden in his
truck until it was discovered by the police. However, in the absence of substantial evidentiary support for
these assertions, it is not possible for me to conclude that the charges of cultivation and possession of
marijuana, to which he confessed and pled guilty, are simply unfounded.

The law concerning the applicable evidentiary standard in this case is unequivocal. In personnel security
cases in which an individual seeks to overcome the security concern with an explanation that he did not in
fact act illegally, we expect the individual to provide substantial corroboration of his version of events.
This standard has been applied in numerous Part 710 proceedings involving the alleged use of illegal
drugs by individuals with access authorization. See, e.g., Personnel Security Review (Case No. VSA-
0087), 26 DOE ¶ 83,001 (1996); Personnel Security Hearing (Case No. VSO-0163), 26 DOE ¶ 82,799
(1996); Personnel Security Hearing (Case No. VSO-0094), 26 DOE ¶ 82,753 (1996). Clearly, this
standard is applicable to other illegal acts such as the cultivation and possession of marijuana. The
individual’s “mere say-so as to allegations that minimize the security concern” cannot form a sufficient
basis for restoration of a security clearance. Personnel Security Review (Case No. VSA-0087), 26 DOE at
86,508.

In the present case, the individual was well aware of the necessity of providing appropriate corroboration
for his assertion that he knew nothing about the marijuana found growing near his home and hidden in his
truck. At the May 15, 2001 conference call in this proceeding, I told the individual’s counsel that the
individual must present additional witnesses who can provide corroborative testimony concerning the
individual’s assertions regarding his involvement with marijuana that led to his 1997 guilty plea. I also
stated that the individual should present witnesses who could support his assertion that he is currently
conducting himself in an honest and trustworthy manner outside the workplace. Record of Telephone
Conversation with the Parties, May 15, 2001. At a second conference call convened on May 17, 2001, I
again suggested that additional witnesses could be called by the individual to corroborate his assertions
and that I would leave the door open for such witnesses to be called without prior notice. Record of
Telephone Conversation with the Parties, May 17, 2001. However, despite my comments, the individual
introduced the testimony of only one witness, his wife, who could provide any corroboration of his
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version of the August 1997 events at the hearing. As discussed below, her knowledge of these events was
too limited to corroborate the individual’s assertions concerning his noninvolvement with the marijuana
discovered by the police.

The individual’s wife stated she married the individual in 1991 and that she was present in August 1997
when the police arrived and searched their home. She further testified that she has never seen the
individual use illegal drugs and had never known him to cultivate marijuana. Hearing TR at 96, 101. She
also said that she knew nothing about the marijuana that the police discovered in the individual’s truck.
She confirmed that the individual’s former brother-in-law had borrowed the individual’s truck for a couple
of days about one month prior to the police search of the vehicle. Hearing TR at 101. She testified that the
individual had never admitted to her that he was guilty of the charges to which he pled guilty in August
1997. Hearing TR at 102. Finally, she stated that she had never heard of anyone, including the individual,
trading marijuana for Native American artifacts. While her testimony does not contradict the individual’s
version of events, it does not provide solid corroboration that the individual had no involvement with the
marijuana plants or the marijuana found in his truck. She testified that she does not walk into the wooded
areas of their thirteen acre property or adjoining properties because “I stay in my yard because of snakes.”
Hearing TR at 109. Accordingly, if the individual had been involved in cultivating the marijuana plants, he
apparently would have been able to conceal that fact from his wife. Similarly, the marijuana discovered in
the individual’s truck was in a concealed location, and she could not testify with certainty that someone
other than the individual had placed it there.

The testimony of the individual’s other witnesses at the Hearing - a friend, a co-worker, his union
representative, his current supervisor, and his former supervisor - indicated that they had no information
concerning the individual’s arrest for possession and cultivation of marijuana, except what he told them at
a later time. In this regard, the union representative testified that he discussed those events with the
individual in early 2001 and remembered the individual telling him that he felt that he was innocent.
Hearing TR at 67. Aside from what some of them had been told by the individual, none of these witnesses
had any knowledge, direct or indirect, of the events that resulted in the individual’s guilty plea. Therefore
I find that they did not provide any meaningful views on whether the cultivation and possession of
marijuana charges brought against the individual were valid.

Aside from his wife’s testimony, the only other information of any corroborative weight submitted by the
individual is a letter from one of the police officers who was present at the time of the individual’s arrest
(the County Sheriff). Although submitted for the purpose of showing that the individual has behaved
responsibly since his August 1997 arrest, the letter clearly indicates that the County Sheriff believes that
the individual was guilty of the charges brought against him. In this regard, the County Sheriff writes that
“upon our investigation at that time [the individual] was very cooperative and honest with myself and the
other officers during his arrest on the drug charges.” Later in the letter, he states that the individual “at this
point is trying to recover from a very bad mistake that he made in his life.” Letter of County Sheriff dated
May 17, 2001, submitted by counsel for the individual on May 21, 2001. These statements do not support
the individual’s position that he was innocent of these charges. The fact that the County Sheriff recalls that
the individual was “cooperative and honest” at the time of his arrest, strongly indicates that the individual
may have readily acknowledged his guilt at that time.(1)

Accordingly, in the absence of corroborative testimony supporting his account of the 1997 arrest and his
related guilty plea, the individual’s assertion that he is innocent of any wrongdoing involving the 1997
charges of cultivating and possessing marijuana lacks sufficient evidentiary support and cannot be
accepted. Therefore, in order to show that he has mitigated the § 710.8(k) concerns associated with his
1997 arrest, the individual must establish that he is rehabilitated from the probable activities involving
marijuana that resulted in his 1997 arrest.

2. THE INDIVIDUAL HAS NOT YET SHOWN REHABILITATION FROM THE DOE’S
CRITERION (k) AND CRITERION (l) CONCERNS
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In addition to the individual’s August 1997 arrest discussed above, the Notification Letter cites four
additional instances in the 1980's where the individual was arrested. It concludes that all of these arrests
raise a concern about his honesty, reliability and trustworthiness under Criterion (l). Notification Letter,
Enclosure 1 at 3. The four additional arrests are as follows: (1) a January 1985 DUI; (2) a December 1989
DUI; (3) a November 1985 Failure to Comply with Officer’s Signal, Wanton Endangerment and Speeding;
and (4) a May 1988 Burglary 1st Degree and Wanton Endangerment and Terroristic Threatening. Id.

The individual discussed these additional arrests at the hearing. He acknowledged that he was convicted of
DUI in 1985, when he was nineteen years old, and that he was guilty of that offense. He also stated that he
pled guilty that year to the charge of Failure to Comply with Officer’s Signal, Wanton Endangerment and
Speeding. He stated with regard to that offense: “I was just a young kid. I just made a mistake.” Hearing
TR at 124. He testified that he also was guilty of the DUI conviction that he received in 1989. Hearing TR
at 123-24. With respect to the 1988 charges, he stated that they were dismissed and he pleaded guilty to a
reduced charge of “terroristic threatening.” He explained that that incident occurred after his house had
been burglarized and he confronted a man with a reputation for burglary who his neighbors told him had
been seen on his property.

And me and him had an altercation there with me threatening him and breaking into his house
and everything. The reason why they dismissed the charges is when the law showed up, he
had my television and VCR and rifles and a jug full of money sitting there. So I was right
about who broke into my house, but I went about it the wrong way. So they dropped the
charges on me because of what he had done.

Hearing TR at 126.

With respect to the four arrests and convictions discussed above, I find that although they do raise
significant Criterion (l) concerns, they all occurred over thirteen years ago when the individual was
between nineteen and twenty-two years of age. I believe that the individual’s youth and lack of maturity at
the time of these events lessens the concerns that they raise about the individual’s current honesty,
reliability and trustworthiness. Aside from his August 1997 arrest, the individual has had no additional
legal problems since 1988. Were it not for this 1997 arrest, I would readily conclude that the individual’s
good conduct and increasing maturity in the thirteen years since 1988 have demonstrated complete
rehabilitation from the four arrests and convictions discussed above. In my opinion, the individual’s 1997
guilty plea raises far greater concerns because it occurred at a time when the individual was a mature,
married man, and employed in a position requiring a DOE access authorization. Accordingly, in assessing
whether the individual is rehabilitated from Criterion (f) and (l) concerns, I must determine whether the
individual has demonstrated that his conduct in the four years since August 1997 indicates that he can be
trusted to abstain from any association with marijuana and conduct himself in an honest and reliable
manner.

At this time, I do not believe that the record in this matter supports a finding of rehabilitation from these
concerns. On the positive side, the individual’s wife, his friend, his two supervisors and his union
representative all testified that to their knowledge the individual is conducting himself in a law- abiding
way, is a productive and trusted worker, is not using or otherwise involved with marijuana, and is not
engaging in the excessive use of alcohol. In addition, in his May 17, 2001 letter, the County Sheriff states
that since his “very bad mistake” in August 1997, the individual “seems to be on the right track.” He states
that “I personally have had no other problems with [the individual]. I also have not received any
complaints concerning [the individual] to this date.” Finally, the individual testified that he and his family
have cleared the wooded areas near his home in order to make certain that no marijuana can be cultivated
on his property or his father’s property. Hearing TR at 149-150.

However, as discussed above, as recently as his June 1998 PSI, the individual made false statements to the
DOE concerning his past use of marijuana. He did not correct those false statements until the Hearing in
May 2001. The individual cannot show that he is conducting himself in an honest and reliable manner at
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the same time that he is knowingly withholding accurate information from the DOE concerning his past
use of an illegal drug. It therefore was necessary for him to admit that he lied and to provide correct
information to the DOE before any period of rehabilitation from the DOE’s Criteria (f) and (l) concerns
could begin. I believe that the individual now has taken steps to begin the process of restoring the DOE’s
trust in his reliability and honesty. However, the brief period of time that has elapsed since the May 2001
hearing date clearly is not adequate to confidently establish that the individual will refrain from all future
dishonest statements concerning his use or involvement with drugs or other illegal activities.

IV. CONCLUSION

As indicated above, I have concluded that the Individual has not resolved the security concerns under 10
C.F.R. § 710.8(f), (k), and (l). In view of the record before me, I am not persuaded that restoring the
individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, I find that the individual's access authorization
should not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585-0107, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: August 1, 2001

(1)From the tone of his letter and as well as from the testimony of the individual and his wife (Hearing TR
at 94, 133), it is evident that the County Sheriff knows the individual well and is generally sympathetic
towards him. I therefore believe that the individual’s decision not to present the testimony of this
knowledgeable and sympathetic witness strongly indicates that the County Sheriff would have presented
testimony detrimental to the individual’s position that he had no prior awareness of the marijuana found
growing near his home and concealed in his truck.
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July 9, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:March 12, 2001

Case Number: VSO-0440

This Opinion concerns the eligibility of xxxxxxxxxx (the individual) for restoration of his access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."(1) A DOE Operations Office suspended the individual’s access authorization
pursuant to the provisions of Part 710. As discussed below, after carefully considering the record before
me in light of the relevant regulations, I recommend that the individual’s access authorization be restored.

I. Background

For several years the individual has been employed by a DOE contractor in a position that requires him to
maintain an access authorization. In 1999, the DOE commenced a routine background reinvestigation of
the individual. As part of that process, the individual completed a Questionnaire for National Security
Positions (QNSP) and, on May 20, 1999, he attested to the accuracy of the information contained on that
form. Six months later, the individual reaffirmed the information contained on the QNSP when he met
with an investigator from the Office of Personnel Management (OPM). Five days after meeting with the
OPM investigator, the individual contacted the OPM investigator and informed her that he had provided
an incorrect response to one of the questions on the QNSP.

The individual’s revelation prompted the DOE to conduct a Personnel Security Interview (PSI) with the
individual. When the PSI failed to resolve the security concerns associated with the individual’s
falsifications, the DOE obtained authority from the Director of the Office of Safeguards and Security to
initiate this administrative review proceeding. The DOE then issued a Notification Letter to the individual,
citing the individual’s falsifications as derogatory information that created a substantial doubt as to the
individual’s continued eligibility for an access authorization under 10 C.F.R. §710.8 (f) (Criterion F). (2)

Upon receipt of the Notification Letter, the individual filed a response to the Notification Letter and
requested a hearing. The DOE transmitted the individual's hearing request to the Office of Hearings and
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Appeals (OHA) Director, and the OHA Director appointed me as the Hearing Officer in this case. 10
C.F.R. § 710.25 (a), (b). I convened a hearing in this matter within the time frame prescribed by the DOE
regulations. 10 C.F.R. § 710.25(g).

At the hearing, the DOE called one witness, a personnel security specialist. The individual represented
himself at the hearing and offered his own testimony and that of seven witnesses: his mother, two
colleagues, two supervisors and two subordinates. The DOE submitted eleven exhibits into the record
(Exhibits 1-11); the individual tendered two (Exhibits A and B). On June 8, 2001, I closed the record in
this case when I received the hearing transcript (hereinafter referred to as “Tr.”) and supplemental
information from the DOE. See 10 C.F.R. § 710.27(e).

II. Standard of Review

A DOE administrative proceeding under 10 C.F.R. Part 710 is authorized when the existence of derogatory
information leaves unresolved questions about an individual’s eligibility for access authorization. A
hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). Once DOE Security has made a showing of derogatory
information raising security concerns, the individual must come forward with evidence to convince the
DOE that restoring his access authorization “would not endanger the common defense and security and
would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security
Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and cases
cited therein. This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with
the national interest” standard for the granting of security clearances indicates “that security
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990) (strong presumption against the issuance of a security clearance).

III. Findings of Fact

Most of the facts in this case are not disputed. In January 1997, the individual, a United States citizen,
applied for a foreign passport at his mother’s request. Tr. at 161-62, 166. (3) On March 12, 1997, a foreign
government issued a passport to the individual. See Ex. A.

Two years later, the DOE commenced a routine reinvestigation of the individual to continue his access
authorization. In that connection, on May 20, 1999, the individual signed a QNSP and attested to its
accuracy. See Ex. 6. Question 17 (d) on the QNSP queries: “In the last 7 years, have you had an active
passport that was issued by a foreign government?” Id. The individual responded "no" to this question. Id.

On November 10, 1999, an OPM investigator interviewed the individual as part of the routine
reinvestigation. See Ex. 8. During that interview, the individual affirmed his May 20, 1999 QNSP
responses. Id. Five days later, on November 15, 1999, the individual contacted the OPM investigator and
advised her that he possessed an active passport issued by a foreign government and that he had lied on
Question 17 (d) on the QNSP. Id. The individual told the OPM investigator that he was afraid an
affirmative response to the subject question would jeopardize his security clearance. Id.

Subsequently, the DOE conducted a PSI at which the individual voluntarily surrendered the foreign
passport to DOE security. Tr. at 5. Sometime prior to the PSI, the individual had defaced the passport by
cutting through the front page of the passport. Ex. A. During the PSI, the individual admitted again that he
had lied on the QNSP because he feared that he might lose his security clearance. Ex. 7 at 35. He told the
Personnel Security Specialist at the PSI that when he completed the QNSP in May 1999, he responded
negatively to the subject question because he had rationalized in his mind that his foreign passport was not
“active.” Tr. at 22, 35. He explained at the PSI that he had never signed the foreign passport, never used it
and never intended to do so. Id., Ex. A. An examination of the passport reveals that it bears neither a
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signature nor any markings indicating entry to or egress from any country. Ex. A.

IV. Analysis

A. Security Concern Associated with the Falsifications At Issue

As noted earlier in this Opinion, the derogatory information in this case arises from the individual’s false
response on the QNSP he executed on May 20, 1999, and his reaffirmation of that falsification to the OPM
investigator on November 10, 1999. It is undisputed that the individual deliberately lied on the QNSP
about a significant matter, possessing an active passport issued by a foreign country. It is also undisputed
that the individual perpetuated that lie by affirming his responses to the OPM investigator six months later.

False statements by an individual in the course of an official inquiry regarding a determination of
eligibility for DOE access authorization raise serious issues of honesty, reliability, and trustworthiness.
The DOE security program is based on trust, and when a security clearance holder breaches that trust, it is
difficult to determine to what extent the individual can be trusted again in the future. See e.g.,Personnel
Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995), 25 DOE ¶ 82,752 (1995)
(affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915
(1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000). In addition, as the Personnel Security
Specialist testified, the DOE is concerned in this case about the individual’s susceptibility to coercion or
blackmail because the individual was pressured by a loved one to obtain the foreign passport and
concealed that fact. Tr. at 51-52. Based on the record before me, I find that the DOE correctly invoked
Criteria F when it suspended the individual’s security clearance. (4)

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing (Case No. VSO- 0244), 27
DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998). Cases involving verified falsifications are nonetheless difficult to resolve
because there are neither experts to opine about what constitutes rehabilitation from lying nor security
programs to achieve rehabilitation. Therefore, Hearing Officers must look at the statements of an
individual, the facts surrounding the falsification and the individual’s subsequent history in order to assess
whether the individual has rehabilitated himself from the falsehood and whether restoring the security
clearance would pose a threat to national security. See Personnel Security Hearing (Case No. VSO-0327),
27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,005 (2000) (affirmed by OSA,
2000); Personnel Security Hearing (Case No. VSO-0418), 28 DOE ¶ 82,795 at 85,705 (2001). In the end,
like all Hearing Officers, I must exercise my common sense judgment whether the individual’s access
authorization should be restored after considering the applicable factors prescribed in 10 C.F.R. § 710.7(c).
(5)

B. Mitigating Evidence

The key issue in this case is whether the individual has brought forward sufficient evidence to demonstrate
that he can now be trusted to be consistently honest and truthful with the DOE. In considering this
question, I found that the nature of the individual’s falsifications was serious. Lying on the form that
supplies the information on which a security clearance is granted and lying to an OPM investigator subvert
the integrity of the access authorization process. I found also that the individual knowingly and voluntarily
provided the false information on the form, and that he failed to correct the falsification when he first met
with the OPM investigator. Furthermore, I determined that the individual’s motive in falsifying the QNSP
and failing to correct that falsification when he first met with the OPM investigator was, at least in part,
self-serving (fear of losing his security clearance).(6) Finally, I cannot ascribe the individual’s falsification
to immaturity. The individual is a highly educated, mature person who has held an access authorization
since 1994.
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Balanced against the negative factors set forth above are the following positive ones. First and perhaps
most critical, in my opinion, is that the individual voluntarily made a good-faith effort to correct his
falsifications before being confronted with any facts suggesting he had lied regarding his possession of the
active foreign passport. (7)

At the hearing, the personnel security specialist speculated that the individual may have disclosed his
falsification because he was worried that the OPM investigator might learn of his falsification. Tr. at 39.
There is no evidence in the record to support this speculation. On the contrary, the individual testified
convincingly, in my opinion, that his only motivation in admitting his falsification was “to set the record
straight.” Id. at 226. Specifically, the individual testified that he believes now and believed before he
admitted his falsehood that neither OPM nor the DOE would have discovered his lie because the country
that issued the foreign passport to him does not have diplomatic ties with the United States. Id. at 222-23.
(8) According to the individual, he was guilt- ridden about his falsification after he had met face-to-face
with the OPM investigator. Tr. at 196. He explained that after searching his conscience he decided that
correcting the record was “the right thing to do” even though he recognized that his falsifications would be
viewed negatively by DOE security. Id. at 195, 197, 226. He also asserted that he admitted his lie to
demonstrate his commitment to the DOE, to show that he will not repeat similar mistakes in the future,
and to gain back the trust of the United States government. Id. at 238; Response to the Notification Letter.

The record also supports the individual’s assertion that his self-disclosure of his falsifications was not
prompted by any other external factor such as the threat of a polygraph. Id. at 200; see Letter from the
DOE Counsel to the Hearing Officer and the individual (June 8, 2001). Cf. Personnel Security Review
(Case No. VSA-0255), 27 DOE ¶ 83,022 (1999), reversing Personnel Security Hearing (Case No. VSO-
0255), 27 DOE ¶ 82,801 (1999) (affirmed OSA, 2000) (threat of polygraph rendered a disclosure of
falsification less than voluntary). Moreover, there is also no other evidence in the record suggesting that
the individual’s admission regarding his falsification was tied to his fear that someone would reveal his lie,
or his concern that he would be questioned further about the matter on a security form or in a security
interview. This fact distinguishes this case from others where Hearing Officers have determined that a
self-disclosure was not truly voluntary for purposes of the Part 710 regulations. See Personnel Security
Hearing (Case No. VSO-0418), 28 DOE ¶ 82,795 (2001) (admission of lie during a personnel security
interview prompted by a concern that individual would be undergoing drug testing); Personnel Security
Hearing (Case No. VSO-0387), 28 DOE ¶ 82,776 (2000), appeal filed (admission only after being
confronted with lie by a DOE consultant- psychiatrist); Personnel Security Hearing (Case No. VSO-0384),
28 DOE ¶ 82,789 (2001) (affirmed by OSA, 2001) (admission motivated by the individual’s concern about
an impending DOE personnel security interview); Personnel Security Hearing (Case No. VSO-0327), 27
DOE ¶ 82,844 (2000), aff’d, Personnel Security Review (Case No. VSA-0327), 28 DOE ¶ 83,005 (2000)
(affirmed by OSA, 2000) (individual confronted by information contained in an anonymous fax that he
had lied about possessing a Ph.D.); Personnel Security Hearing (Case No. VSO-0289), 27 DOE ¶ 82,823
(1999), aff’d, 27 DOE ¶ 83,025 (2000) (affirmed by OSA, 2000) (revelation of falsification prompted by
the requirement to complete newly revised security forms); Personnel Security Hearing (Case No. VSO-
0049), 25 DOE ¶ 82,785 (1996), aff’d, Personnel Security Review (Case No. VSA- 0049), 25 DOE ¶
83,011 (1996) (terminated by OSA, 1996) (disclosure of falsification not at clearance holder’s own
initiative because disclosure made prior to obligation to complete an updated Questionnaire for Sensitive
Positions). In the end, I am convinced from the documentary and testimonial evidence in the record that
the individual voluntarily corrected his falsifications.

Second, evidence adduced at the hearing convinces me that the individual’s falsifications constituted
isolated incidents in an otherwise unblemished career, rather than evidence of a long-term pattern of
dishonesty. Six witnesses, all of whom knew that the individual had lied to the DOE about possessing a
foreign passport, corroborated the individual’s own testimony that his lying represented an aberration in
his professional and personal life.

Two of the individual’s supervisors provided testaments to the individual’s professional integrity and
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reputation for exercising extreme caution in fairly, honesty, and judiciously executing his job
responsibilities. Tr. at 73-80; 138-142. One of the individual’s colleagues who has known him for 13 years
testified that the individual’s falsifications were “definitely a very unusual exception to my normal
understanding of [the individual’s] integrity, honesty, and it’s out of the norm based on my interaction
[with the individual], both personal and professional.” Id. at 95. The same colleague related that the
individual promotes trust within his organization, noting that the individual’s position demands that he
uphold the highest ethical standards and be a person of integrity. Id. at 89. The colleague further recounted
that the individual’s trustworthiness and integrity form the basis of their friendship. Id. at 93. Finally,
according to the colleague, the individual always does what he says he will do, a character trait that
evidences the individual’s reliability. Id. A second colleague who has known the individual for more than
a decade offered his opinion that the individual’s two chief traits are his extreme trustworthiness and
honesty. Id. at 149-151. In addition, two of the individual’s subordinates provided their assessment at the
hearing that the individual is very honest, very fair, and very conscious of doing the right thing in the
workplace. Tr. at 102, 121.

Third, regarding the extent of the individual’s lying, I note that the individual maintained his May 1999
falsehood for a six-month period, and his reaffirmation of that falsehood for two business days. See
footnote 7 supra. With respect to the second falsehood, its duration is so short that I believe the
individual’s prompt, voluntary, good faith recanting of his oral affirmation of the falsehood mitigates the
import of the second falsification. As for the first falsification, while it is not a case of long-term
deception, neither is it so short that it can be dismissed as insignificant. Cf. Personnel Security Hearing,
(Case No. VSO-0057), 25 DOE ¶ 82,790 (1996), aff’d, 25 DOE ¶ 83,009 (1996)(affirmed by OSA, 1996)
(12-year period of concealment constituted lengthy pattern of dishonesty); Personnel Security Review,
(Case No. VSA-0255), 27 DOE ¶ 83,022 (1999), reversing, Personnel Security Hearing, (Case No. VSO-
0255), 27 DOE ¶ 82,801 (1999) (affirmed by OSA, 2000)(nine-year period of concealment reflects a
lengthy pattern of dishonesty).

Fourth, I find that any potential for pressure, coercion, exploitation or duress regarding the falsifications at
issue has been resolved. In making this determination, I carefully considered several factors. As an initial
matter, the individual has disclosed to his wife, his mother, his supervisors, subordinates and colleagues
that he lied by concealing from the DOE that he had a foreign passport. During the six month period the
individual concealed his foreign passport from the DOE, it is possible the individual could have been
susceptible to blackmail or coercion. Now however, that possibility seems unlikely inasmuch as the
individual has revealed his falsifications to those around him. In addition, the record in this case revealed
that the individual applied for the foreign passport because he did not want to disobey his mother. Ex. 7 at
23. As the personnel security specialist testified, the DOE is concerned in this case that the individual was
pressured by a loved one to obtain the foreign passport and to conceal the fact from the DOE. To me, this
fact is quite worrisome. The record reflects that the individual felt compelled by his mother to obtain a
foreign passport so his mother could settle his father’s estate in a foreign country. To ascertain whether the
mother might be a source of potential coercion in the future, I questioned the mother at the hearing. The
individual’s mother painstakingly testified about the steps she has taken to ensure that her son is never
placed in a situation similar to the one that sparked the administrative review proceeding. She revealed
that she is gradually moving her assets to the United States. Tr. at 182-83. She stated further that she
would prefer that her assets go to charity in a foreign country rather than allow her son to take any action
that would ever again jeopardize his security clearance. Id. at 184. I was impressed with the mother’s
candor as she testified. It was apparent to me that the mother’s testimony was spontaneous and
unrehearsed; I found the individual’s mother to be a woman of integrity. In the end, the individual’s
mother convinced me that she will not be a source of coercion for the individual in the future.

In addition, I also questioned the individual about other potential sources of possible coercion,
exploitation, or duress, i.e., loved ones living in a foreign country. The individual provided extensive,
credible testimony to address this compelling security concern. He convinced me that he will take the
necessary steps to avoid being coerced again. At the hearing, I posed hypothetical questions to the
individual to discern how he might act in the future if he is confronted with a situation that might tempt

file:///cases/security/vso0057.htm
file:///cases/security/vsa0057.htm
file:///security/revoked.htm
file:///cases/security/vsa0255.htm
file:///cases/security/vso0255.htm
file:///security/revoked.htm


Case No. VSO-0440, 28 DOE ¶ 82,807 (H.O. Augustyn July 9, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0440.htm[11/29/2012 1:36:25 PM]

him to act contrary to the national security. He testified convincingly that he would emphatically refuse to
do anything to compromise national security if requested to do so by a loved one living in the foreign
country at issue. Id. at 232, 236. He reaffirmed that he will never again make the same mistake in
judgment by providing false information to the DOE. Id. at 228-230, Response to Notification Letter.

Fifth, after carefully observing the individual’s demeanor at the hearing, it is my opinion that the
individual fully understands the seriousness of his falsifications and is taking responsibility for actions.
Acknowledging wrongdoing and taking full responsibility for one’s actions are important and necessary
steps in the process of reformation. While not automatically dispositive of security concern issues, taking
responsibility for one’s actions, coupled with a subsequent pattern of honesty and responsible behavior,
can abate security concerns. As for whether the individual has comported himself in an honest and
responsible manner since he admitted his falsifications eighteen months ago, I was impressed by the
testimony of two of the individual’s supervisors who have observed the individual’s actions on a day-to-
day basis. One supervisor testified that after the individual’s clearance was suspended, the individual made
sure that no one discussed classified information in his presence and advised those present that he was not
authorized to hear classified information due to the status of his suspended security clearance. Id. at 73.
That same supervisor related that since the suspension of the individual’s security clearance, the individual
has remained diligent and continued to comport himself in an honest and forthright manner. Id. at 74-76.
Another supervisor attested that he and the individual’s peers believe the individual sets an example for
handling sensitive information with the greatest of care and concern for inappropriate disclosure. Id. at
139. Furthermore, the individual testified credibly that he is committed to abiding by “all the DOE rules
and regulations that I have so dearly cherished in my other responsibilities,” a sentiment that appears to
demonstrate his conviction to remain honest in all facets of his life that could potentially have
ramifications for national security. Id.at 198. Finally, during the administrative hearing process, I was
impressed by the individual’s attempt to be totally forthright and candid with respect to all details relating
to the facts and circumstances surrounding the foreign passport at issue. During one of the two status
telephone conferences I convened in this case, the individual expressed concern that he may not have
accurately characterized the reason why a passport was required to address the inheritance issues in the
foreign country. While the detail at issue ultimately proved not to be relevant to the falsification at issue,
the individual’s actions suggested to me that he was exercising great care to provide an accurate and full
accounting of all the facts conceivably relevant to the case.

With regard to whether eighteen months of responsible, honest behavior is sufficient to evidence
reformation from two isolated incidents of dishonesty that spanned six months in duration, I believe this
determination is a close call. In deciding that the individual has presented sufficient evidence of
reformation, I accorded much weight to his attitude towards security. Unlike some cases where I have
served as Hearing Officer during the last seven years, the individual sincerely expressed remorse for his
falsifications, convincingly testified to his commitment to comply with security rules and regulations in
the future and vowed never to repeat any similar actions again. Beyond evaluating the individual’s
testimony at the hearing, I assessed the individual’s credibility by observing his demeanor and observing
his interaction with witnesses. In the end, every personnel security case is unique and must be judged on
its own merits. In this case, based on the individual’s testimony and that of the individual’s supervisors
and colleagues, I find that the individual’s behavior subsequent to his self-disclosure is indicative that he
intends to comport himself in an honest and upright fashion. Moreover, his honest behavior during the
pendency of this administrative hearing leads me to conclude that the individual is a man of candor,
notwithstanding the falsifications at issue in this proceeding. The fact that the record indicates that the
individual has had 18 months of responsible, honest behavior since the time of his dishonesty only
reaffirms the conviction in my mind. Cf. Personnel Security Hearing, 27 DOE ¶ 82,823 (1999), aff’d, 27
DOE ¶ 83,025 (2000)(affirmed by OSA, 2000)(as Hearing Officer, I decided that 19 months was not
sufficient time to demonstrate rehabilitation for a 12-year period of deception).

In the final analysis, I am called upon to decide whether the individual has demonstrated that restoring his
access authorization is clearly consistent with the national interest. After due deliberation which included
carefully weighing all the evidence, both favorable and unfavorable, (9) it is my common-sense judgment
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that the individual’s access authorization should be restored. I find that such restoration would not
endanger the common defense and security and would be clearly consistent with the national interest. 10
C.F.R. § 710.27(a).

V. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(f) in suspending the
individual's access authorization. After carefully considering and weighing all the evidence in this case, I
find that restoring the individual’s access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the

Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, SO-21

Office of Security Affairs

U. S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: July 9, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)Criterion F concerns information that a person has “[d]eliberately misrepresented, falsified, or omitted
significant information from a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a
personnel qualifications statement , a personnel security interview, written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization, or proceedings conducted pursuant to § 710.20 through § 710.31.” 10 C.F.R. §
710.8(f).

(3)The individual’s father died in November 1996. Response to Notification Letter at 1. The individual’s
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mother could not access any of her deceased husband’s assets in the foreign country where she lived at the
time and where her husband had died, unless her children abandoned their interest in their father’s estate.
Tr. at 156-60. Personnel in various agencies in the foreign country at issue advised the individual’s mother
that she might be able to settle her husband’s estate and gain access to his frozen assets if her children
applied for a passport from the foreign country. Id. at 161-164. The asserted purpose of the individual
having a passport issued from the foreign country at issue was twofold: to evidence in the native language
of the foreign country that the individual was his father’s son, and to permit the individual to abandon his
interest in his father’s estate. Id.

(4)The DOE does not allege that the individual’s possession of a foreign passport constituted a separate
security concern in this case.

(5)The factors enumerated in 10 C.F.R. § 710.7(c) include the following: the nature, extent, and
seriousness of the conduct, the circumstances surrounding his conduct, to include knowledgeable
participation; the frequency and recency of his conduct; the age and maturity at the time of the conduct;
the voluntariness of his participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

(6)With regard to the individual’s testimony that he falsified his response to Question 17(d) on the QNSP,
in part, because he believed that the foreign passport was not “active,” I believed the individual’s
testimony that he never intended to use the passport as an indication of his citizenship of or allegiance to
the foreign country, to travel to any location, or for any other personal benefit. However, if the individual
was unsure what the term “active” passport meant, he should have inquired further about the matter prior
to completing the forms, or at least sought clarification from the OPM investigator when he met with her
to review the QNSP. Moreover, the individual himself recognizes that he rationalized his lying by
interpreting the question in a way designed to conceal his possession of the passport. Tr. at 210. In the
end, I cannot conclude that the individual’s semantic justification for his falsifications is a factor in his
favor.

(7)Regarding the issue of the promptness of the individual’s self-disclosure, I find only that the individual
promptly corrected his falsehood to the OPM investigator because he acted within five calendar days and
two business days after reaffirming his incorrect response on the QNSP. See Ex. B (calendar showing
November 13 and 14 were weekend days) (judicial notice that November 12 was celebrated as a federal
holiday, Veteran’s Day). The correction of the misinformation on the QNSP, coming six months after the
individual executed the form, cannot be considered prompt action, however.

(8)In a post-hearing submission, the DOE confirmed that OPM could not have discerned on its own that
the individual held a passport issued by the foreign country at issue. See Letter from the DOE Counsel to
the Hearing Officer and the individual (June 8, 2001).

(9)The Part 710 regulations prohibit me from considering the effect of the loss of the individual’s access
authorization on the mission of the DOE. 10 C.F.R. § 710.27(b). Accordingly, I have not given any weight
in this Opinion to the testimonial accounts of the individual’s technical competence and professional
contributions to the DOE and other agencies.
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Case No. VSO-0441 (H.O. Schwartz November 23,
2001)

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX's.

November 23, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:March 13, 2001

Case Number: VSO-0441

This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to be granted a level “Q”
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The local
Department of Energy Operations Office (the DOE Office) determined that reliable information created a
reasonable doubt regarding the individual's eligibility for access authorization under the provisions of Part
710. This Opinion considers whether, on the basis of the evidence and testimony in this proceeding, the
individual's access authorization should be granted. For the reasons stated below, it is my opinion that the
individual's access authorization should be granted.

I. BACKGROUND

In the course of reviewing records the DOE Office obtained for determining the individual’s eligibility for
access authorization, it discovered a number of discrepancies among the various accounts of his prior use
of illegal drugs that he had to provided to the DOE and to another potential employer. To review the
details of his prior drug use, the DOE Office conducted a Personnel Security Interview (PSI) of the
individual on April 4, 2000. During this PSI, the individual provided additional discrepant information. See
DOE Exh. 5 (Transcript of April 4, 2000 PSI). The DOE Office also questioned the individual about his
having been diagnosed as suffering from bipolar disorder. The PSI failed to resolve the security concerns
raised by the individual’s discrepant reporting of prior drug use and by his diagnosed mental condition.
Accordingly, the DOE Office referred the individual to a board-certified psychiatrist (the DOE
Psychiatrist) for further evaluation of his mental condition. After reviewing the information that the DOE
Office provided to him and conducting an evaluation of the individual, the DOE Psychiatrist determined
that the individual suffered from bipolar disorder.

Because the individual was unable to resolve the security concerns resulting from his discrepant reporting
of prior drug use and his diagnosed mental condition, an administrative review proceeding was initiated.
See 10 C.F.R. § 710.9. The DOE Office issued a letter notifying the individual that it possessed
information which raised a substantial doubt concerning his eligibility for access authorization (the
Notification Letter). The Notification Letter specifies two areas of derogatory
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information described in 10 C.F.R. § 710.8. First, the Notification Letter alleges that the individual
“deliberately misrepresented, falsified, or omitted significant information from a Questionnaire for
National Security Position, a personnel security interview, and written or oral statements made in response
to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
authorization.” See 10 C.F.R. § 710.8(f) (Criterion F). Second, the Notification Letter alleges that the
individual “has an illness or mental condition which in the opinion of a board- certified psychiatrist . . .
causes, or may cause, a significant defect in his judgment or reliability." See 10 C.F.R. § 710.8(h)
(Criterion H). The individual filed a request for a hearing, which was forwarded to the Office of Hearings
and Appeals (OHA), and I was appointed as Hearing Officer.

At the hearing, the DOE Office presented one witness, the DOE Psychiatrist. The individual testified on his
own behalf and presented six witnesses: two medical professionals, a supervisor, his former wife, and two
long-time friends. See Transcript of Hearing, Case No. VSO-0441 (Tr.).

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that “[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all the relevant information, favorable or unfavorable, as to whether the granting of
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
decision: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the individual's age and
maturity at the time of the conduct; the voluntariness of the individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion
below reflects my application of these factors to the testimony and exhibits presented by both sides in this
case.

III. FINDINGS OF LAW AND FACT

A. Criterion F: Misrepresentation of Extent of Prior Drug Use

The derogatory information on which the DOE Office has relied in formulating its Criterion F concern is
as follows. The DOE Office has compiled statements that the individual made on four discrete occasions
concerning his drug use. The four occasions that are the sources of the individual’s statements are (1) a
personal history statement that the individual completed in May 1995 as a candidate for other employment,
(2) a pre-polygraph examination that the individual underwent in May 1995 as a candidate for the same
position, (3) a Questionnaire for National Security Positions (QNSP) that the individual completed in May
of 1999 and updated in September of 1999, and (4) an interview (PSI) that a personnel security specialist
of the DOE Office conducted with the individual in April of 2000. The information the individual provided
on these occasions is inconsistent.

The Personal History Statement was a form that required, among other things, separate written responses
concerning the period and frequency of his usage of each of 15 named “substances, drugs, or narcotics.”
The individual indicated on that form that he had used marijuana, hashish or hash oil, cocaine, barbiturates,
amphetamines, LSD, and psilocybin mushrooms, all within the same period (“late 60s to 1975") and with
frequencies ranging from “many” in the case of marijuana to twice for cocaine. DOE Exh. 10 at 3. He also
admitted that he had “sold marijuana several times to friends.” Id. at 4. During his Pre-Polygraph
Examination, the individual provided details orally to the polygrapher regarding his illegal drug use.
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Although the figures are not identical to those he had written on the Personal History Statement because
they were for the most part more general (for example, he stated he used hashish “definitely less than 20
times” compared to “10" times on the Personal History Statement), they do not contradict those listed on
his Personal History Statement. On the other hand, the polygrapher reported discrete dates of last usage for
each substance, ranging from 1972 to 1975, whereas in his Personal History Statement the individual gave
the same response for each substance.

More than four years later, on his 1999 QNSP, the individual was asked: “Since the age of 16 or in the past
7 years, whichever is shorter, have you illegally used any controlled substance, for example marijuana,
cocaine, crack cocaine, hashish, narcotics (opium, morphine, codeine, heroin, etc.), amphetamines,
depressants (barbiturates, . . . ), hallucinogenics (LSD, . . .), or prescription drugs?” DOE Exh. 12,
Question 24a. To this question, he responded “yes” and further stated in writing that he had used
marijuana ten times between 1973 and1974. In response to the question, “In the past 7 years, have you
been involved in the illegal purchase, manufacture, trafficking, production, transfer, shipping, receiving, or
sale of any narcotic, depressant, stimulant, hallucinogen, or cannabis for your own intended profit or that
of another?” the individual responded in the negative. Id., Question 24c.

Finally, at his PSI in 2000, the individual was questioned about substance use, substance by substance. In
response to that questioning, he revealed that he had used LSD two or three times around 1970, DOE Exh.
5 (Transcript of PSI) at 9, hashish five or six times in 1972 and 1973, id. at 11-13, and marijuana ten times
in 1973 and 1974, though that was probably a low estimate. Id. at 15, 17, 21. He denied using speed, id. at
10, cocaine, id., and peyote, id. at 8. He further denied ever selling drugs. Id. at 21. He was not questioned
about his use of barbiturates.

I take note that there is no evidence in the record concerning the individual’s drug use other than the
admissions he made in his own statements. Even if I consider his drug use in the light least favorable to
the individual, while he may have been substantially involved with illegal drugs at some point in his life,
that point has receded far into the distant past. Clearly, there is no present concern that the individual is
currently using illegal drugs, and the DOE Office has not raised such a concern. The concern instead lies
with the fact that on four occasions the individual has recalled the extent of his illegal drug use differently.
The issue before me then is whether the discrepancies in his various recollections represent a deliberate
attempt by the individual to misrepresent, falsify or omit significant information from the DOE Office. The
individual has not challenged the fact that there are discrepancies among the facts he has reported at
different times regarding his illegal drug use. I must consider, however, whether the discrepant
information is significant and whether his misrepresentations or omissions were in fact deliberate, before I
can determine whether his behavior raises significant security concerns.

It is important to note at the outset that this criterion does not apply to all misstatements and omissions,
but only to those that are deliberate and involve significant information. Personnel Security Hearing, Case
No. VSO-0041, 25 DOE ¶ 82,775 at 85,665 (1995). From my current perspective, I find that the
information that the DOE Office claims the individual has falsified, misrepresented, or omitted is not
significant. I reach this conclusion because the information at stake is not only chronologically old but also
of little predictive value of either the present or the future. Ignoring the individual’s variations in recalling
his drug use– and those variations are admittedly broad– his most recent reported use was in 1975, 25
years before the institution of this proceeding. Moreover, in 1975, the individual was 20 years old. He has
freely admitted that he used drugs during his youth. In contrast, he strongly denies having used any illegal
drugs since then. DOE Exh. 5 at 27-28. In addition, there is simply no evidence before me that the
individual has engaged in illegal drug use in the intervening quarter century. Under these circumstances, I
find that information about the individual’s former drug use sheds little if any light on whether he
currently has any involvement with illegal substances that might raise a security concern. Because the
information neither reflects a current security concern nor predicts a potential future security concern, it is
not “significant information” for the purposes of Criterion F. See 10 C.F.R. § 710.8(f) (concerning whether
the individual “deliberately misrepresented, falsified, or omitted significant information”).
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Even if I found that the information the individual has provided concerning his illegal drug use were
significant, I would nevertheless not characterize his falsifications, misrepresentations or omissions in this
regard as deliberate. The first of the individual’s four reports of illegal drug use took place in 1995, at least
20 years after his last reported use, and the latest of the four occurred five years after that. It is not
surprising to me that an individual’s recollection of a series of non-catastrophic, not particularly
memorable events could lose detail over such periods of time. Many of the discrepancies are minor, and
may be accounted for by the variation in the degree of detail requested (compare the QNSP’s Question 24a
with oral questioning about each individual type of drug in the PSI), or in the degree of detail the
individual provided in his responses (compare his using the same period of usage for all drugs listed in his
Personal History Statement with his attempts to recall discrete dates of usage for each of the drugs in his
Pre-Polygraph Examination).

On the other hand, not all of the discrepancies are minor. For example, in his 1995 reports, the individual
stated he used marijuana “many” times, and “probably less than 1000 times,” while at his 2000 PSI he
recalled using marijuana “ten times,” though he admitted that was probably a low estimate. In addition, in
his 1995 reports, he admitted to having used amphetamines, cocaine, and barbiturates, and to having sold
marijuana, all in very limited amounts, while at the 2000 PSI he denied using any of those drugs and
denied ever selling marijuana. Although these are serious discrepancies, I do not believe that they
represent per se evidence of deliberate misrepresentation, falsification or omission. As mentioned above,
the passage of significant time may diminish recollection of details, and as details of using cocaine, for
example, once or twice at the age of eighteen, DOE Exh. 10 at 3, 8, fade, so could recollection of having
used it at all. At the hearing, the individual testified that his memory of using drugs in his youth is now
vague, but that he never intended to deceive the DOE Office with his responses:

I remember doing drugs when I was a kid, and I remember doing– it was either LSD or
mescaline, or the names, they fail me now because it was so long ago. I know that I did
something and I know that I did it once or twice or three times. It was a part of my life that’s
very vague. . . .

A lot of that back then is a blur as to exactly what happened and who did what. I was around
a lot of people, like I said, that did a lot of drugs, and I saw it and I was part of some of it.

As far as the discrepancies in the numbers and the dates and the type of drugs that I did, for
the most part, I just don’t remember.

When I answered questions . . . during the lie detector test, that was the first time I’d ever
taken a lie detector test, and the big thing amongst the guys who had been hired . . . was that,
“Whatever you do, don’t minimize the answer if they ask you about drugs. If you feel nervous,
give them a big answer.”

So that’s basically how I answered the lie detector test. If they asked me how many times I
smoked pot, you get nervous, and I said– I don’t know– I don’t know what I said. It’s written
down on the paper. . .

I knew that when I had [my PSI] and I had filled out my [QNSP], I knew that, you know, you
guys would go back and check all this other history, so it really didn’t bother me that maybe I
wasn’t getting things exactly straight, because I knew they’d get straight sooner or later. . . . I
knew at some point that it would be narrowed down to [I] did drugs 30 years ago, [I’m not]
trying to deceive anybody, [I’m] just trying to get it straight and let people know [I] did it, and
that’s it, I haven’t done it since.

Tr. at 40-42. This was clearly a part of his life that he was trying to put behind him: “My drug usage was
long ago, during what seemed to me now as another life.” DOE Exh. 10 at 3 (written response on Personal
History Statement to question asking why he used illegal substances).
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The DOE Counsel also asked the individual to explain specifically why he denied selling marijuana and
using speed and cocaine during the PSI even though he had admitted them on his 1995 reports. Through
extensive questioning, Tr. at 45-67, the individual maintained that he gave discrepant information in
different contexts. He stated he gave very broad responses before his polygraph, based on the advice he
was given. He denied certain activities during the PSI that he had admitted to five years earlier, because at
the time of the PSI he no longer recalled having engaged in those activities. He stated at the hearing that
he would now admit to those same activities, because the hearing process had reacquainted him with his
1995 reports. For example, with respect to the individual’s discrepant answers about selling marijuana, he
explained that at the time of the Pre- Polygraph Examination, he recalled “as a kid being at parties and
people would ask each other . . . ?Do you have a joint for sale?’ and maybe I sold one for a dollar . . . but
that was my reaction [to admit to selling marijuana], because I remembered those incidents.” Tr. at 46. At
the time of the PSI, however, “I did not remember at that point having sold drugs.” Tr. at 55.

Although it is less than satisfying to realize that the information the individual reported to the DOE Office
may have been inaccurate and certainly was less than complete, I cannot conclude, given the evidence
before me and my assessment of the individual’s credibility, that he deliberately intended to falsify,
misrepresent or omit information, let alone significant information, when he provided information on his
QNSP and during his PSI. I have difficulty ascribing such deliberate intent to an individual who had not
only previously admitted illegally using drugs, but who also assumed that the DOE Office would be
obtaining and reviewing those earlier admissions. Consequently, it is my opinion that the individual has
resolved the DOE Office’s security concern under Criterion F.

B. Criterion H: Bipolar I Disorder

The derogatory information on which the DOE Office has relied in formulating its Criterion H concern is
the diagnosis by a DOE consultant psychiatrist that the individual “has Bipolar Disorder I, which has
caused or may cause a defect in judgment or reliability.” I have reviewed the evidence presented in this
proceeding and have, with the assistance of the DOE Psychiatrist, reached the conclusion that the
individual does not suffer from bipolar disorder.

The path that led to the diagnosis of bipolar disorder in this case was a highly unusual one. The individual
maintains that while he was at home in 1994, on shore leave from the Navy, his wife encouraged him to
talk to medical personnel about having what she believed was too much energy, difficulty sleeping, and an
excessive sex drive. Tr. at 81-84. In an effort to “keep the peace” with his wife, Tr. at 81, he saw a Navy
doctor, and explained his wife’s observations to him in her terms. DOE Exh. 5 (PSI Tr.) at 30, 31. He did
not think there was anything wrong with him. Tr. at 83. The individual was placed on lithium for a trial
period, and ultimately diagnosed with bipolar disorder. He took lithium from 1994 to 1999, when he
separated from his wife and moved across the country. Tr. at 72-73. He decided on his own to stop taking
lithium in 1999, and no longer takes it. He reached that decision over time, and after at least two medical
doctors told him he did not seem to have the disorder with which he had been diagnosed. PSI Tr. at 33,
45. What makes this case unusual is that, at the time of the hearing, there was no contemporaneous
evidence in the record, nor in the documents the DOE Psychiatrist reviewed before making his diagnosis,
that the individual had ever suffered any Manic Episode or Major Depressive Episode, both of which are
necessary precursors of such a diagnosis. While the DOE Psychiatrist relied on the reports of other doctors
who had seen and treated the individual, he clearly expressed his belief that records of such episodes
would be helpful. DOE Exh. 6 (DOE Psychiatrist’s Report) at 6 n.9.

At the hearing, two psychiatrists testified that they had evaluated the individual. Each disagreed with the
diagnosis of bipolar disorder for the individual. Tr. at 108, 146-47. Under questioning by the DOE
Psychiatrist, it was revealed that neither had had access to the same records that the DOE Psychiatrist had,
but rather formed their opinions from the information they had solicited from the individual, and in at
least one instance, his ex-wife. Tr. at 102. The crux of the evidence that the DOE Psychiatrist relied on in
making his diagnosis “by history,” that is, by evaluating prior behavior rather than by observing the
behavior itself, was a 1996 psychiatric evaluation performed by a Veterans Administration psychologist.
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DOE Exh. 11. However, as the hearing progressed, it became clear that the Veterans Administration
evaluation on which the DOE Psychiatrist relied was itself a diagnosis by history. Tr. at 90, 112. In
addition, the DOE Psychiatrist also stated that psychologists are not as familiar with bipolar disorder as
psychiatrists, so he does not give as much weight to that evaluation as he would had it been made by a
psychiatrist. Tr. at 189. The DOE Psychiatrist again expressed his concern that he lacked records to
support his diagnosis fully: “Of course, the real shame is that we don’t have your Navy medical records,
which, you know, if I had that as information, that would be much more valuable than what you told [the
VA psychologist in 1996], but in the absence of that, the data I used is the data that I got from your VA
records.” Tr. at 94.

In the absence of any contemporaneous record of manic or depressive episodes, the DOE Psychiatrist
hoped that the testimony of the ex-wife would reveal some support for the diagnoses. Instead, the ex-wife
testified that at one time she had had concerns about him and had encouraged him to seek professional
help, Tr. at 165, but denied that she observed mood swings, excess sexual drive, or racing thoughts. Tr. at
170-71. I note that this testimony coincides with the information she provided to the psychiatrist who
interviewed her. Tr. at 102-03. After hearing the ex-wife’s testimony, the DOE Psychiatrist stated that “[i]f
I was asked the Criterion H question, . . ., I have to answer that based on a reasonable degree of medical
certainty, 95 percent certain, so I would not answer that question yes based on the information I have right
now.” Tr. at 209.

At the end of the hearing, the parties agreed to work together to obtain a copy of the individual’s Navy
medical records, so that the DOE Psychiatrist could review them in order to reach a medical opinion about
the individual based on a “reasonable degree of medical certainty.” Tr. at 209. In the report he produced
after reviewing the individual’s Navy medical records, the DOE Psychiatrist explained his purpose: “The
reason I requested the Navy medical records was because of the uncertainty raised at the subject’s
Administrative Review Hearing . . ., mainly based on the sworn testimony of his wife that she had never
seen any evidence of him having Bipolar Disorder and that she lived with him all throughout the period in
which he was supposed to have had it.” Supplemental Report of DOE Psychiatrist at 1. The DOE
Psychiatrist observed that there is absolutely no evidence in the extensive medical records, other than the
individual’s self-report of “textbook” symptoms, that he exhibited any signs of bipolar disorder.
“Appreciate that all during the time that the subject was supposedly having Bipolar Disorder, he was living
in a virtual fishbowl on active duty as a Naval . . . Officer.” Id. at 9. The DOE Psychiatrist also reported
that in the last 20 of his 30 years of clinical psychiatry practice, he has treated (or directed the treatment)
of “well over a thousand patients with Bipolar Disorder,” and has “never seen anyone have Bipolar
Disorder in which they supposedly had several manic episodes and their spouse and supervisor
(commanding officer) would have no knowledge of this. It is simply not credulous.” Id. at 8 (emphasis in
original). The DOE Psychiatrist concluded that there were only two possible explanations for this case, and
declined to render an opinion even as to which was more probable: either the individual actually has
bipolar disorder, a diagnosis based entirely on self-report, or the individual fabricated the symptoms of
bipolar disorder in order to get discharged from the Navy with a service-connected disability. Id. at 9. The
DOE Psychiatrist contended that neither of these possibilities was favorable to the individual. Id.

While I can accept the DOE Psychiatrist’s logical stance, I cannot rely on it to resolve the legal issues
raised in this case. The issue before me at this juncture is whether the facts in evidence raise a “question
as to the individual’s eligibility for access authorization” within the ambit of Criterion H. 10 C.F.R. §
710.7(b). The record, considered in its entirety, contains no objective evidence of the medical conditions
that are the precursors to bipolar disorder. The DOE Psychiatrist has stated that he has never seen a case of
bipolar disorder in which, as is the case here, the underlying manic and depressive episodes went
completely unobserved by spouses and supervisors. In addition, the DOE Psychiatrist is unwilling to
overrule his retraction of the medical certainty of his original diagnosis, which leaves this individual
without a current or prior diagnosis of bipolar disorder. Consequently, it is my opinion that the individual
has resolved the DOE Office’s security concern under Criterion H.

Finally, with respect to the other logical possibility that the DOE Psychiatrist raised– that the individual
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fabricated textbook symptoms of bipolar disorder in order to secure a disability-related discharge from the
Navy– it is outside the scope of this proceeding. Concerns of this type would most likely fall within
Criterion L of the security regulations: “unusual conduct or . . . circumstances which tend to show that the
individual is not honest, reliable, or trustworthy.” 10 C.F.R. § 710.8(l). The DOE Office did not raise any
concern with regard to this matter in its Notification Letter, and did not develop this concern at the
hearing. Should the DOE Office decide that the DOE Psychiatrist’s speculation in his supplemental report
constitutes derogatory information, it should pursue this matter under the applicable regulations. See 10
C.F.R. § 710.9.

IV. CONCLUSION

For the reasons set forth above, I conclude that the individual has resolved the security concerns raised
under Criteria F and H. The individual has demonstrated that granting his security clearance would not
endanger the common defense and would be clearly consistent with the national interest. Therefore, it is
my opinion that the individual's access authorization should be granted.

William M. Schwartz
Hearing Officer
Office of Hearings and Appeals

Date: November 23, 2001
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Name of Case: Personnel Security Hearing
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Case Number:VSO-0442

This Opinion concerns the eligibility of XXXXXXXXXXX (the Individual) to receive an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” (1) The Manager of a
Department of Energy (DOE) Operations Office, pursuant to the provisions of Part 710, sent the Individual
a notification letter stating that it was in possession of information creating a substantial doubt as to the
Individual’s eligibility for an access authorization. Based on the record before me, I am of the opinion that
the Individual’s application for access authorization should be granted.

I. Background

A. Procedural History

The Individual is an employee of a contractor at a DOE facility. The Individual’s employer requested that
the Individual apply for an access authorization. As part of the process to obtain a security clearance, the
Individual completed a Questionnaire for Sensitive Position (QNSP) on December 22, 1999. In the QNSP,
the Individual stated that he had not used illegal drugs since the age of 16. (2) DOE Exhibit 6. After
performing a background investigation on the Individual, the Operations Office conducted a Personnel
Security Interview (PSI) with the Individual in August 2000 to resolve several concerns raised by
information discovered by the investigation. During the PSI, the Individual admitted that he had used
marijuana and stated that he had ceased using marijuana in March or April of 1999. DOE Exhibit 7 at 7,
19. This admission contradicted the information the Individual had provided in his QNSP. Further, the
Individual admitted that he had deliberately provided a false answer to a question concerning illegal drug
use in the QNSP. Id. at 25. Because the concerns raised by this and other derogatory information remained
unresolved, the Individual was interviewed on October 17, 2000 by a DOE consultant psychiatrist (DOE
Psychiatrist). The DOE Psychiatrist issued an evaluation to the DOE in which he concluded that the
Individual did not suffer from any condition that could cause a significant impairment in judgement. See
Individual Exhibit D at 2.

file:///ps401-500.htm#vso0442
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The Operations Office ultimately determined that two items of derogatory information created a substantial
doubt about the Individual’s eligibility for an access authorization. Specifically, the Operations Office
believed that Individual had deliberately falsified his answer in the QNSP concerning his use of marijuana.
The Operations Office alleged that this type of derogatory information falls within the ambit of 10 C.F.R.
§ 710.8(f) (Criteria F). (3) Additionally, the Operations Office asserts that the Individual had engaged in a
multi-year pattern of illegal behavior in using marijuana. Such conduct, according to the Operations
Office, is encompassed by 10 C.F.R. § 710.8(l) (Criterial L). (4) Accordingly, the Operations Office
obtained authority from the Director of the Office of Safeguards and Security to initiate an administrative
review proceeding.

The administrative review proceeding in this case began with the issuance of a Notification Letter to the
Individual. See DOE Exhibit 2; 10 C.F.R. § 710.21. That letter informed the Individual that information in
the possession of the DOE created a substantial doubt concerning his eligibility for access authorization.
The Notification Letter included a statement of that derogatory information and informed the Individual
that he was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt
regarding his eligibility for access authorization. The Individual requested a hearing, and the DOE
forwarded the Individual’s request to the Office of Hearings and Appeals (OHA). The Director of OHA
appointed me as the Hearing Officer in this matter. At the hearing convened pursuant to 10 C.F.R. §
710.25(e) and (g), the Individual, two of the Individual’s supervisors and both of his parents testified. The
DOE Counsel submitted 7 exhibits and the Individual submitted 8 exhibits for the record in this matter.

B. The Regulatory Standard for Hearing Officer Recommendations

Section 710.7(a) provides that “[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to
whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a). In considering the question of
the Individual's eligibility for access authorization, I have been guided by the applicable factors prescribed
in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding
the conduct, to include knowledgeable participation; the frequency and recency of the conduct; the
voluntariness of the participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuance or recurrence; and other relevant and material
factors.

After consideration of all the relevant information in the record, I conclude for the reasons set forth in this
Opinion that the concerns raised by the derogatory information regarding the Individual have been
mitigated. Consequently, it is my opinion that the Individual’s access authorization should be granted.

II. Analysis

A. Security Concerns Cited Under 10 C.F.R. § 710.8(f)

In a Questionnaire for National Security Position (QNSP) dated December 22, 1999, the Individual
answered “No” to the following question (Question No. 24a):

Since the age of 16 or in the last 7 years, whichever is shorter, have you illegally used any
controlled substance, for example, marijuana . . . .

DOE Exhibit 6 at 2 (emphasis in original).

On August 31, 2000, the Operations Office conducted a Personnel Security Interview with the Individual.
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In the PSI, when asked about his consultation in December 1998 with a mental health professional, the
Individual disclosed that he had used marijuana in the past and that his last usage of marijuana had been in
March or April 1999. DOE Exhibit 7 at 7, 11, 19. The Individual went on to admit in the PSI that the
reason he had answered Question No. 24a “No” was because “I didn’t figure it would look good on my, on
my application.” Id. at 25. Given these facts, I find that the Individual deliberately provided an false
answer in his QNSP to avoid being rejected for a security clearance. Consequently, DOE properly invoked
Criterion F concerning the Individual’s answer in the QNSP.

The basis for the DOE security concerns is obvious. False statements by an individual in the course of an
official inquiry regarding a determination of eligibility for DOE access authorization raise serious issues
of honesty, reliability, and trustworthiness. The DOE security program is based on trust, and when a
security clearance holder breaches that trust, it is difficult to determine to what extent the individual can be
trusted again in the future. See e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752
at 85,515 (1995)(affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶
82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (case terminated by OSA, 2000).

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing (Case No. VSO- 0244), 27
DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998). Cases involving verified falsifications are nonetheless difficult to resolve
because there are neither experts to opine about what constitutes rehabilitation from lying nor security
programs to achieve rehabilitation. Therefore, Hearing Officers must look at the statements of an
individual, the facts surrounding the falsification and the Individual’s subsequent history in order to assess
whether the individual has rehabilitated himself from the falsehood and whether granting or restoring the
security clearance would pose a threat to national security. See Personnel Security Hearing (Case No.
VSO-0327), 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,005 (2000)
(affirmed by OSA, 2000); Personnel Security Hearing (Case No. VSO-0418), 28 DOE ¶ 82,795 at 85,705
(2001). In the end, like all Hearing Officers, I must exercise my common sense judgment whether the
Individual’s access authorization should be granted after considering the applicable factors prescribed in
10 C.F.R. § 710.7(c).

The essential issue regarding the Criterion F security concern in the present case is whether the Individual
has brought forward sufficient evidence to demonstrate that he can now be trusted to be consistently
honest and truthful with the DOE. In considering this question, I note, as discussed above, that the nature
of the Individual’s falsifications was serious. Lying on a QNSP subverts the integrity of the access
authorization process. Further, the Individual knowingly and voluntarily provided false information. The
record also indicates that the Individual’s motive, in part, in falsifying the QNSP was self-serving.

Balanced against these considerations is, first, the Individual’s immaturity at the time he provided the false
answer on the QNSP. Described below is the relevant testimony concerning the Individual’s maturity at
the time he filled out the QNSP and his current level of maturity.

At the hearing, the Individual testified that he was 21 years old when he completed the QNSP. Transcript
of Hearing (Tr.) at 20. He testified candidly about his falsification and said that there is no acceptable
reason for him to have provided a false answer to Question 24a. Tr. at 20, 23. He went on to state that part
of the reason he provided the false answer was that he did not want his supervisors to know about his prior
marijuana use. Tr. at 20, 24. He also did not want to embarrass his father who currently works at the
facility and works with his current supervisors. Tr. at 20, 24. He also thought that any of his conversations
with the mental health professional would be confidential. Tr. at 20, 24. Further, he also believed at the
time he filled out the QNSP that his conduct in using marijuana was not a serious matter and that he would
not be caught. Tr. at 24-25. He also understands that his conduct in using marijuana and lying creates
reasons for the DOE to question his basic honesty and that DOE cannot entrust security clearance to a
person they could see as “untrustworthy, a drug user or a criminal.” Tr. at 24.

file:///cases/security/vso0013.htm
file:///security/revoked.htm
file:///cases/security/vso0281.htm
file:///cases/security/vsa0281.htm
file:///cases/security/vso0244.htm
file:///security/revoked.htm
file:///cases/security/vso0154.htm
file:///cases/security/vsa0154.htm
file:///security/revoked.htm
file:///cases/security/vso0327.htm
file:///cases/security/vsa0327.htm
file:///security/revoked.htm
file:///cases/security/vso0418.htm


Case No. VSO-0442, 28 DOE ¶ 82,815 (H.O. Cronin August 6, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0442.htm[11/29/2012 1:36:27 PM]

The Individual described how his life and attitudes have has changed since he began working at the
facility. The Individual used marijuana from about the age of 15 and stopped using marijuana in March or
April 1999. Tr. at 19. He would use marijuana with a group of his friends he knew from high school. Tr.
at 25, 29. At this point in his life he really did not know what to do with his life and that “partying” was
one of his activities. Tr. at 26. At the hearing, he stated that he believed that his marijuana use occurred
during a “confused” time in his life and was an “immature thing to do.” Tr. at 25. However, eventually
realized that he needed to “move on” and get a job. Tr. at 25, 26. His lifestyle was sapping his motivation
and he decided to change his life. Tr. at 26-27. He stopped smoking marijuana shortly before he accepted
his position at the DOE facility. Tr. at 25. This position was his first “career-type” job. Tr. at 20. The
Individual now associates with a different group of friends and rarely sees the friends with whom he used
marijuana. Tr. at 29. He now would not use marijuana again because marijuana use is illegal and the DOE
requires its employees to be drug-free at all times. Tr. at 25.

The father of the Individual testified as to the changes his son has undergone. He testified that the
Individual used marijuana extensively in the past and began smoking it at age 15 or 16. Tr. at 69. He
believed that the Individual’s use of marijuana accelerated while he away from home attending a
university. Tr. at 70. He testified that he believed that the Individual’s time away from home was difficult
for the Individual. The Individual had financial problems and his grades were poor. Tr. at 70. In his
opinion the Individual was disappointed with his university experience and he lacked an obvious career
path. Tr. at 70. He stated that his and his wife’s trust of the Individual was low and they encouraged him to
see a mental health professional for counseling. Tr. at 71. After a few sessions from December 1998 to
February 1999, the Individual stopped seeing the mental health professional and the Individual told his
father that he believed that he could resolve his problems himself. Tr. at 71. His father testified that while
he and his wife were skeptical that the Individual could make changes in his life, they were encouraged by
the changes the Individual began to make. The father testified that in March or April of 1999, the
Individual stopped using marijuana. Tr. at 71. He then enrolled at a local community college and took
several classes. Tr. at 71. The Individual’s father suggested that he apply for openings at the facility for
radiological control technicians. Tr. at 71. The Individual’s grades improved and he subsequently, after
extensive self-study, passed the examination for radiological control technicians and was offered
employment at the facility. Tr. 71- 72, 78.

The Individual’s father testified that the Individual’s conduct at home changed after he returned from the
university and started taking classes at the community college. The Individual began to talk to his father
about issues such as careers and life. Tr. at 79. The Individual began to assist him and his wife in
maintaining the house. Tr. at 79-80. The Individual now has his own apartment and is now financially
responsible for himself. Tr. at 81. The Individual’s father also stated that the Individual no longer
associates with his former friends who used marijuana and described two of the Individual’s current
friends, stating that their conduct was excellent. Tr. at 80-81. The Individual’s father stated that he now
has absolute faith in the Individual’s honesty and trustworthiness and would not have put his own
reputation at risk by recommending that the Individual work at the facility where he works. Tr. at 76, 78.
(5)

The Individual’s direct supervisor testified that the Individual is an excellent worker and would rate him
the top third or quarter of the employees that he supervises. Tr. at 47-48. He also stated that the Individual
had openly and honestly revealed to him the problem he was having in obtaining a security clearance due
to the falsification. Tr. at 49. The supervisor believes that the Individual’s maturity has improved greatly
since working at the facility. Tr. at 48. He attributes this to the influence having his first “adult, real-life
job” and his exposure to older employees who have families. Tr. at 48. He testified that he has complete
faith in the Individual’s honesty and trustworthiness. Tr. at 54, 55. As an example of the Individual’s
trustworthiness, the supervisor cited an example from summer of last year where the Individual was given
responsibility for operating a lab at the facility during unusual hours with very limited supervision. Tr. at
50. Additionally, he cited his assignment of the Individual to support a Department of Justice investigation
concerning allegations concerning improper disposal of waste at a location within the site. Tr. at 53-54.
He stated his belief that the Individual could be trusted with classified information. Tr. at 50-51.
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Another of the Individual’s supervisors testified to affirmed his belief in the Individual’s honesty. The
supervisor testified that the Individual informed him that there was a problem with his obtaining a
clearance relating to his failure to admit to prior marijuana usage. Tr. at 37, 39-40. He believes that the
Individual’s maturity level has increased since he was first hired. Tr. at 36. The supervisor would rate the
Individual’s work ethic as “very good” and that he has excellent work attendance. Tr. at 35- 36. He
believes that the Individual has learned a lesson from the consequences that have ensued as a result of his
falsification. Tr. at 37. He has absolute faith in the Individual’s honesty and trustworthiness. Tr. at 44-45.
As an example of the level of trust that he has in the Individual, he cited the example of the assignment of
the Individual to the Department of Justice investigation. Tr. at 38; see Tr. at 53.

Another mitigating factor is the isolated nature of the falsification. The record only indicates one single
incidence of falsification. The isolated incident must be considered against the backdrop of evidence about
the Individual’s current honesty and trustworthiness, including the Individual’s two supervisors testifying
that they had complete faith in the Individual’s honesty as a result of their experience in working with
him.

Regarding the extent of the Individual’s falsification, the record indicates that the Individual concealed his
prior marijuana use for approximately 9 months. (6) While it is not a case of long-term deception, neither
is it so short that it can be dismissed as insignificant. See Personnel Security Hearing, (Case No. VSO-
0440), 28 DOE ¶ ________ , (July 9, 2001) (extent of falsification lasting for six months); cf. Personnel
Security Hearing, (Case No. VSO-0057), 25 DOE ¶ 82,786 (1996), aff’d, 25 DOE ¶ 83,009
(1996)(affirmed by OSA, 1996) (11-year period of concealment constituted lengthy pattern of dishonesty);
Personnel Security Review, (Case No. VSA-0255), 27 DOE ¶ 83,022 (1999), reversing, Personnel
Security Hearing, (Case No. VSO-0255), 27 DOE ¶ 82,801 (1999) (affirmed by OSA, 2000)(eight-year
period of concealment reflects a lengthy pattern of dishonesty).

I also find that any potential for pressure, coercion, exploitation or duress regarding the falsification at
issue has been resolved. Both of the Individual’s parents and both supervisors have been aware for some
time of his prior marijuana usage and his falsification on the QNSP. Tr. at 38-39, 51. Almost all of the
Individual’s close family is aware of his prior marijuana usage. Tr. at 68.

Lastly, I believe that the Individual now fully understands the seriousness of his falsification. This belief is
based upon my observation of the Individual’s demeanor at the hearing. In his testimony, the Individual
took full responsibility for his action in providing a false answer on the QNSP. He did not try to make
excuses or shift responsibility to anyone. With regard to falsification concerns, I believe that taking
responsibility for one’s actions along with establishing a pattern of honest and responsible behavior since
the falsification occurred can be significant evidence of true reformation. The testimony of the Individual’s
supervisors, who have worked with the Individual, on a day-by-day basis, convinced me that the
Individual has conducted himself in an honest and responsible manner for the past 18 months. I was also
impressed by the Individual’s father’s testimony as to the changes in his son regarding his honesty and
trustworthiness. While family members may have a bias towards a relative, the father has candidly and
unflinchingly testified as to his lack of trust in his son during the period in his life when he smoked
marijuana. Additionally, because the father works at the same facility for a firm that is the contractor for
his son’s employer, I believe that the father has a particular incentive in providing accurate testimony
regarding his son.

After weighing all the evidence, it is apparent that the Individual, in the approximately 18 months since his
falsification on the QNSP, has matured a great deal. He has now assumed the role of a responsible self-
supporting adult. His view of the world and the responsibility that he has been given has changed
drastically. Is his record of 18 months of honest and responsible behavior from the date of the QNSP to the
hearing sufficient for me to conclude that he has demonstrated reformation from an isolated incident of
falsification? I believe it is. I find on the basis of the record before me that the Individual has
fundamentally changed from the immature youth that falsified an answer to his QNSP to a mature adult.
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Unlike individuals in a number of cases where I have acted as Hearing Officer, the Individual in this case
has taken full responsibility for his actions. The Individual has testified that the administrative review
process concerning his application for a clearance has been a life-changing experience. Tr. at 31. From his
demeanor during the hearing, I find this testimony very believable.

On balance, I believe this is a close case because of the seriousness of the admitted falsification. See Tr. at
84. However, based on the Individual’s testimony and that of the Individual’s supervisors and parents, the
relative immaturity of the Individual at the time of the falsification and the relatively isolated nature and
limited duration of the falsification, I find that the Individual’s behavior in the past 18 months convinces
me that he intends to comport himself in an honest and upright fashion. See Personnel Security Hearing,
(Case No. VSO-0394), 28 DOE ¶ 82,781 (2001) (concerns regarding falsification found mitigated in light
of the fact that falsifications were isolated events, individual had established her honest character and
incidents giving rise to concern occurred 13 years ago). Consequently, I believe the Individual has
mitigated the security concerns raised by his falsification.

B. Security Concerns Cited Under 10 C.F.R. § 710.8(l)

The DOE cites one item of derogatory information which it asserts falls under the ambit of Criterion L.
When asked in his PSI why in the past he had smoked marijuana when he knew it was against the law, the
Individual stated:

I guess I didn’t feel that it was that big a deal as they say it was. I guess, you know, I kinda
thought it was a good thing. Uh, that’s probably why. I didn’t really I didn’t figure they’d ever
catch me or anything. I just didn’t figure it was that, I just didn’t see it as being that big a
deal.

DOE Exhibit 7 at 24. The Operations Office believes that his conduct in smoking marijuana constituted a
multi-year pattern of illegal behavior. DOE Exhibit 2 at 7 (Notification Letter).

Clearly when someone chooses to disregard the law, his reliability for purposes of access authorization
comes in question. If one can not be trusted to obey federal or state laws, questions are raised whether
such a person can be entrusted to follow regulations concerning the handling of classified material or
special nuclear materials. Consequently, I believe that the Operations Office properly invoked Criterion L
regarding the Individual’s use of an illegal drug.

The record indicates that the Individual began to smoke marijuana at the age of 15. He stopped in March
or April 1999 at which time he was 20 years old.(7) The Individual has testified that he would not use
marijuana in the future because marijuana use is illegal and the DOE requires its employees to be drug-
free at all times. Tr. at 25. The Individual has also submitted two drug test results, one taken when he
began employment at the facility (December 1999) and one taken when he was referred to a DOE
psychiatrist (October 2000). See May 30, 2001 letter from DOE Counsel to the Individual’s representative;
May 31, 2001 facsimile to Richard Cronin, OHA Hearing Officer. Both reports indicate negative test
results for all illegal drugs. The Individual also submitted a report from the DOE Psychiatrist which opined
that

In that the patient has exhibited no further . . . changes in behavior such as . . . recurrent use of
marijuana, I feel that this represents a true adjustment process. Given the high level of
motivation the patient [the Individual] has both to do well in his job as well as maintain
permanent changes in his life, I feel his prognosis at this time remains quite good.

Individual’s Exhibit D at 2.

The concern arising from the Individual’s use of marijuana, as stated in the Notification Letter, references
the Individual’s multi-year pattern of illegal behavior. However, the pattern of behavior occurred when the
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Individual was 15 to 20 years old. Given the age of the Individual at the time he used the marijuana, I
believe that the Individual’s lack of maturity played a role in this conduct despite the fact that the
Individual knew that marijuana use was illegal. See Tr. at 25. As discussed in the previous section, I
believe that the Individual has matured and is committed to living a honest and trustworthy manner. This
commitment is substantiated by the DOE Psychiatrist’s opinion, the drug test evidence indicating that the
Individual has not used marijuana for over two years as well as the testimony of the Individual’s
supervisors and parents. Given the evidence in the record, I believe that the Individual has reformed and is
committed to fulfilling all the responsibilities that holding a security clearance entails. Consequently, I find
that the Individual has mitigated the Criterion L security concerns arising from his prior use of marijuana.

III. Conclusion

In the final analysis, I am called upon to decide whether the Individual has demonstrated that granting his
access authorization is clearly consistent with the national interest. After due deliberation that included
carefully weighing all the evidence, both favorable and unfavorable, and consideration of the relevant
regulations it is my common-sense judgment that the Individual’s access authorization should be granted. I
find that granting the Individual an access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a).

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. If either
party elects to seek review of the Opinion, that party must file a statement identifying the issues on which
it wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b). The address to
which submissions must be sent for purposes of serving them on the Office of Security Affairs is as
follows:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874-1290

Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

Date: August 6, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.
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(2)The question specifically asked “[s]ince the age of 16 or in the last 7 years, whichever is shorter, have
you illegally used any controlled substance . . . .” DOE Exhibit 6 at 2 (emphasis in original). In the
Individual’s case, the age of 16 is the shorter period.

(3)Criterion F refers to information indicating that an individual has “[d]eliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for
Sensitive Positions . . . .” 10 C.F.R. § 710.8(f).

(4)Criterion L refers to information indicating that an individual has “[e]ngaged in any unusual conduct or
is subject to any circumstances which tend to show that the individual is not honest, reliable or trustworthy
. . . .” 10 C.F.R. § 710.8(l).

(5)The Individual’s mother’s testimony was in accord with the father’s testimony concerning the
Individual and his background and the maturity level of her son.

(6)I note that during the PSI the Individual voluntarily disclosed his prior marijuana usage, specifically,
when asked about what he had discussed with his mental health professional. DOE Exhibit 7 at 7. At the
time of the PSI, the Operations Office apparently had not obtained the records of the mental health
professional. Id. at 25. However, I cannot credit the voluntariness of the Individual’s disclosure as a
mitigating factor in this case since there is a possibility that the Individual’s disclosure may have been
motivated in part by the realization that the Operations Office could have obtained the mental health
professional’s records. See Tr. at 20, 24 (one reason why Individual failed to disclose marijuana use in
QNSP was belief that his counseling records would remain private).

(7)Based upon the Individual’s testimony as to the date of his birthday, I have concluded that when he
stopped smoking marijuana he would have been 20 years old. See Tr. at 19.
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Case No. VSO-0443 (H.O. Palmer September 4,
2001)

For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

September 4, 2001

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: May 16, 2001

Case Number: VSO-0443

This Opinion concerns the eligibility of XXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1)

I. Background

For a number of years, the individual has been employed by a Department of Energy (DOE) contractor in
a job that required that he maintain a security clearance. In 2000, the individual was arrested for Indecent
Exposure. Because this information raised security concerns, a DOE Personnel Security Specialist
interviewed the individual later that year. This Personnel Security Interview (PSI) failed to resolve the
security concerns, and the individual was referred to a psychiatrist (hereinafter referred to as “the DOE
psychiatrist”) for an agency-sponsored evaluation. The DOE psychiatrist interviewed the individual and
provided a written report of his diagnosis to the local DOE Security Office. After reviewing the results of
this investigation, the Manager of the local DOE Office determined that derogatory information existed
which cast into doubt the individual’s suitability for continued access authorization. The Manager
informed the individual of this determination in a letter which set forth in detail the DOE’s security
concerns and the reasons for those concerns. I will hereinafter refer to this letter as the Notification Letter.

The derogatory information set forth in the Notification Letter pertains to paragraphs (h) and (l) of the
criteria for eligibility for access to classified matter or special nuclear material set forth at 10 C.F.R. §
710.8. Paragraph (h) defines as derogatory any information indicating that the individual has “[a]n illness
or mental condition of a nature which, in the opinion of a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist, causes, or may cause, a significant defect in judgment or
reliability.” Paragraph (l) refers to information indicating that the individual has “engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individual is not honest, reliable or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause the individual to act contrary to the best interests of the national
security. Such conduct or circumstances include . . . criminal behavior. . . .” Both of these categories of
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derogatory information concern the individual’s arrest and the DOE psychiatrist’s subsequent diagnosis.

The events that led up to the arrest were described by the individual during his PSI and are set forth in the
Notification Letter. The individual, who lives in a rural area, stated that he keeps cattle in a field that is
about a mile from his house, and goes there every day to feed and maintain them. The woman to whom
the individual exposed himself lives near this field. PSI at 3. Prior to the incident in question, the
individual allegedly informed the woman that he sometimes would change clothes in his vehicle, which
would usually be located approximately 100 yards from the woman’s house. He claims that he told her
that at such times “you may see me in practically nothing or even nothing,” and asked her, “Is that a
problem?” She indicated that it was not. PSI at 14. On the day of the incident, the individual stopped and
talked to her and then “went back a little later and . . . when I stepped out of the vehicle I had taken off all
my clothes.” PSI at 3. The woman then said “?Oh, my God,’ or something, and she just turned and . . .
started toward . . . [her] house.” PSI at 22. Although their earlier conversation that day had not been of a
sexual nature, the individual said that the woman had been dressed provocatively, and that he had gotten
the idea to expose himself after this encounter. PSI at 19. The individual admitted that in acting on this
idea, he exercised “very poor judgement.” PSI at 29.

After his PSI, the individual was evaluated by the DOE psychiatrist, whose report was quoted at length in
the Notification Letter. In the report, the DOE psychiatrist said that the “question . . . put to me was
whether, in my professional opinion, [the individual] may have an illness or a mental condition which
causes, or may cause, a significant defect in judgement or reliability. I answer the question in the
affirmative . . . .” DOE psychiatrist’s report at 1. The DOE psychiatrist then went on to set forth further
details about the incident in question, provided to him by the individual, and to set forth the basis for his
conclusion. He said that the individual intended his exposure to be a “sexual prank,” and that he was not
expecting sex, but if it developed, that would be alright. “But really,” the individual said, “I thought she’d
just get a kick out of it and laugh.” When she reacted with shock and started back toward her house, he
yelled after her that he apologized and that he did not know that she would react that way. DOE
psychiatrist’s report at 2. The individual told the DOE psychiatrist that at the time of the incident, he did
not have an erection and was not sexually aroused. “This is in contrast to what he told [the DOE Personnel
Security Specialist], recorded on page 28 [of the PSI], where he said that he did start out with sexual
excitement, but after he got her reaction it was ?far from that.’” Id.

The DOE psychiatrist then asked the individual if there had been any other episodes involving his not
wearing clothing in an unusual context, and the individual replied in the negative. Again, the DOE
psychiatrist found this to be inconsistent with statements made by the individual during the PSI. At that
time, the individual stated that he had walked down to the road in front of his house several times while
naked, “in order to see how close he could come to getting caught without actually getting caught.” DOE
psychiatrist’s report at 3. Later in the evaluation, at a point when, in the DOE psychiatrist’s opinion, the
individual had ascertained that the psychiatrist had access to the PSI, the individual admitted these earlier
incidents. In addition, upon further questioning the individual recounted another incident involving the
woman to whom the individual exposed himself that was previous to the event that resulted in his arrest.
On this occasion, the individual was changing his clothes at a time when the woman was at her mailbox,
which provided her a clear line of sight to the individual. Instead of protesting, “she merely waved to him.
It was an incident such as this which made him feel that she might welcome further actions along this
line.” Id.

The DOE psychiatrist then concluded that the individual

fits the diagnosis of a major depression, mild. He should also carry the diagnosis of
exhibitionism. It is quite possible that the major depression could be treated. I am not so sure
about the exhibitionism. There are not much data to guide us in predicting the likelihood of
success with this problem. His exhibitionism does not seem to be the type that thrives on
shocking the victim; rather it seems to be the type that is involved with excitement and risk-
taking . . . .
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[I]t is the exhibitionism which is a point of concern. It was clear that during the interview [the
individual] tried to minimize the incident. Only when he became aware that I had additional
information did he give me additional information. . . . There certainly exists the possibility of
a recurrence when sufficient time has passed beyond the arrest. Although he explained . . .
that he has no need to hide this (although he does not want to broadcast it), his presentation to
me suggests the opposite. He might, again, find himself in a situation where he is
compromised to the point where he may be tempted to hide this. It is for this reason that I
think there is a reasonable probability of his being in a situation which would indicate a lack
of judgement.

DOE psychiatrist’s report at 4.

II. Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c).

A personnel security hearing is “for the purpose of affording the individual an opportunity of supporting
his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of
derogatory information raising security concerns, the burden is on the individual to produce evidence
sufficient to convince the DOE that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).
See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned above and of all
the evidence in the record in this proceeding, I find that the individual has failed to make this showing,
and that his clearance should therefore not be restored.

At the hearing, the individual contended that the woman to whom he exposed himself enticed him into
doing so in an attempt to elicit a jealous response from her husband. He also challenged the validity of the
DOE psychiatrist’s diagnosis, and attempted to show that the incident that led to his arrest was a one-time
occurrence and that he is a person of good character who could not be pressured into betraying his
country.

In support of his claim of enticement, the individual cited his conversation with the woman during which
she allegedly indicated her assent to the individual’s changing his clothes in his vehicle. He also testified
about the incident, prior to his arrest, during which the woman allegedly saw him changing his clothes
outside of his vehicle while she was standing at her mailbox. He said that “at the time I looked up and saw
her I was fixing to step into my shorts and when I looked down it was obvious because she was just
standing there watching and it was fairly obvious to me that she had been watching the whole time.”
Hearing transcript (Tr.) at 70. Although he was not wearing any underwear at the time, the individual
stated, the woman did not react adversely, and, in fact, waved at him. Tr. at 70-71. The individual
indicated that her reaction led him to believe that she might welcome further actions of this nature on his
part. Tr. at 102. Finally, the individual testified that the woman behaved provocatively during an earlier
encounter on the day that the individual exposed himself. He said
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. . . when I came by to check the cattle she was on the steps and I went to talk to her and . . .
she did have on a bikini there with a pair of shorts. The shorts were down below the bikini
top so that you could still see some flesh between her bikini sides, the way they were pulled
up, and the top of her shorts . . . . She didn’t say anything sexual, but she did make a lot of
provocative movements . . . . she would keep adjusting the straps on her bikini bottom. And I
felt that she was making suggestive movements and enticing me at that point. I guess between
that, and we had had a couple of prior talks where I had told her that she might see me in the
nude and she had no problems with it, and that’s where I got the idea . . . of exposing myself
or whatever.

Tr at 60-61.

The individual also challenged the DOE psychiatrist’s diagnosis of exhibitionism, arguing that such a
diagnosis requires repeated and intentional exposure to an unwilling person. Although the individual
admitted walking to the road in front of his house while naked “three or four” times, he contends that
these incidents do not support a diagnosis of exhibitionism because no one witnessed them. The individual
testified that he lives in a remote, heavily wooded area. Tr. at 54-55. He added that his “house is on a hill
and I have got a driveway there . . . . I go down and run the hill sometimes, and a couple of evenings
when I did this . . . it was warm, it was getting toward dusk. For whatever reason . . . I took my shorts off
and walked on down toward the road there.” Tr. at 55. When asked whether he did this because of the
“excitement” of “possibly being caught” with no clothes on, he said that “It was probably a part. I think it
started out probably that I had been running [with] a lot of sweat pouring off me and I don’t know whether
the shorts might have been binding at that point or something, but anyway, I took them off and then as I
walked toward the [road], yes, I might have felt some excitement . . . .” Tr. at 56. He said that his closest
neighbors lived about one half to three quarters of a mile away and could not have seen him from their
houses. Tr. at 65. He also added that, at most, four vehicles would traverse the road during an average
hour, and that he would have concealed himself if he had heard one coming. Tr. at 66. The individual
contends that because the incident that caused his arrest was the only time that he has exposed himself to
an unwilling person, he should not have been diagnosed as an exhibitionist.

The individual also presented testimony in support of his position that he is a person of good character
who will not be repeating the behavior that led to his arrest and that he is not susceptible to blackmail on
this issue. In addition to his own statements in this regard, the individual’s pastor and three of his co-
workers testified on his behalf. The pastor testified that the individual resigned as deacon of their church
after his arrest. He added that he had counseled the individual and his wife after the arrest, and he did not
believe that the individual could be blackmailed or that he would expose himself again. Tr. at 83-86. On
cross-examination, however, the pastor admitted that he was not trained as a psychiatrist, and that he
would not have believed that the individual was capable of exposing himself before the arrest, either. The
individual’s co-workers testified that the individual’s job performance was good, that he was a person of
good character and that they did not believe that the individual was susceptible to blackmail. Tr. at 76-78;
108-122.

After reviewing this testimony and the entire record in this proceeding, I conclude that there is insufficient
mitigating evidence to allay the serious security concerns set forth in the Notification Letter. As an initial
matter, the individual has failed to convince me that the DOE psychiatrist’s diagnosis is in error. As
previously stated, the individual’s contention is that repeated exposure to an unwilling person is needed for
a proper diagnosis of exhibitionism. In support of this position, the individual quoted an unnamed source
for a definition of exhibitionism as “a psychosexual disorder . . . in which the repetitive exposing of the
genitals in socially unacceptable situations is a preferred means of achieving sexual excitement and
gratification.” Tr. at 37. However, even assuming that this definition is accurate, it does not require
repeated exposure to another person, but instead refers to repetitive exposure “in socially unacceptable
situations.” The fact that no one happened to see the individual does not make his repeated nude forays to
a public road socially acceptable. Moreover, the criteria for exhibitionism set forth in the Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition (Revised) (DSM-IV) include “ recurrent, intense
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sexually arousing fantasies, sexual urges, or behaviors involving the exposure of one’s genitals to an
unsuspecting stranger.” (Emphasis added). Therefore, neither the individual’s own definition nor the
DSM-IV criteria require repeated exposure to an unwilling person. At the hearing, the DOE psychiatrist
indicated that “the repetition is . . . in the excitement of walking down naked to the [road]. Wondering if
you are going to get caught, how close you can get.” Tr. at 37. In the absence of any expert testimony
contradicting the DOE psychiatrist’s diagnosis, I am reluctant to substitute my judgement for that of a
trained psychiatric professional. The individual has failed to rebut the DOE psychiatrist’s diagnosis of
exhibitionism.

I further conclude that the individual’s exhibitionistic act was the result of this disorder, and was not
caused by any attempt at seduction on the part of the victim. There is simply no credible evidence in the
record to support the individual’s contention that the victim behaved in a sexually provocative manner in
an attempt to make her husband jealous. Indeed, the individual’s fascination with the victim’s appearance
and behavior during their earlier encounter on the day of the individual’s arrest (“she did have on a bikini
there with a pair of shorts. The shorts were down below the bikini top so that you could still see some
flesh between her bikini sides, the way they were pulled up, and the top of her shorts . . . . she would keep
adjusting the straps on her bikini bottom”) indicates that the alleged seduction was more a product of the
individual’s imagination than of any actions on the part of the victim.

The record also indicates that there is a significant risk of future acts of exhibitionism by the individual.
The DOE psychiatrist testified that there is no reliable data that would indicate that exhibitionism can
successfully be treated.

There is one study of only three cases that they claim these three people did it, apparently,
stopped the process forever . . . . Using certain kinds of medications . . . . That was done in
1991 . . . . If that was a real good lead there would have been a lot of other studies, [but there
was] only one study, it is anecdotal and it conforms to everything else that I have read that
this is a real problem. And of course, under pressure, under arrest, . . . people behave. But
after the pressure is off . . . there are no good studies to indicate that it is treatable.

Tr. at 22-23.

The individual and the witnesses who testified on his behalf stated that they did not believe that the
individual would again expose himself to an unwilling person. However, the individual’s pastor would not
have believed the individual capable of such an act before his arrest, and the other witnesses’ contact with
the individual occurred mostly during working hours, thereby limiting their ability to observe the
individual’s behavior and character. I believe that the individual is sincere in his current intention to not
repeat the behavior that led to his arrest. However, as time passes, and the personal and emotional distress
caused by this incident subsides, I am not at all confidant that the individual will be able to refrain from
going nude in socially unacceptable circumstances.

I am also concerned that future acts of this nature by the individual might make him vulnerable to
coercion, which could influence him to act contrary to the best interests of national security. The
individual’s attempts to conceal the full extent of his behavior from the DOE psychiatrist, from his co-
workers and from his community support this concern. When asked by the DOE psychiatrist whether there
were “incidents involving his not wearing clothes in an unusual context” other than the one that led to his
arrest, the individual replied in the negative. DOE psychiatrist’s report at 2. He did not mention his walks
to the road in front of his house while unclothed, or the earlier occasion during which the victim allegedly
saw the individual changing his clothes while standing outside of his vehicle, until questioned about them
later in the evaluation, after, according to the DOE psychiatrist, the individual had become aware that the
DOE psychiatrist had access to the PSI and other information provided by the DOE. At the hearing, the
individual maintained that the DOE psychiatrist informed him at the beginning of the evaluation that the
DOE had provided the PSI and other personnel information to the DOE psychiatrist. I do not find this
contention to be credible. The DOE psychiatrist testified that he did not tell the individual at the beginning
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of the evaluation about the information that he had, and that he never does this because he wants to see if
that information is consistent with the information that a subject provides during the evaluation. Tr. at 30.
After consulting with his notes of the individual’s evaluation, the DOE psychiatrist confirmed that he did
not tell the individual at the outset about the information that was in his possession. Tr. at 73. However,
even if I believed the individual’s claim, the fact remains that the individual did not answer the DOE
psychiatrist’s question about other exhibitionistic incidents truthfully and fully, and only disclosed the
additional incidents upon further questioning.

As of the date of his PSI, the individual had not told any of his co-workers of his arrest or the incident that
led up to that arrest. PSI at 11-12. Moreover, the individual attempted to keep the news of his arrest out of
the local paper, and succeeded in doing so. PSI at 12. It is certainly understandable that the individual
would not want this very embarrassing and personal matter made public. However, it is these very
characteristics that make the information that the individual attempted to conceal so worrisome from a
national security standpoint, because of the measures that he might take to avoid the public disclosure of
any future acts of a similar nature. I therefore agree with the DOE psychiatrist that the individual’s
apparent need to conceal the full extent of his current behavior suggests that future acts of exhibitionism
might leave the individual vulnerable to coercion that would lead him to act in a manner that is
inconsistent with national security.

III. Conclusion

As explained in this Opinion, I find legitimate security concerns exist under 10 C.F.R. §710.8(h) and
710.8(l), and that the arguments advanced by the individual in his defense do not adequately mitigate those
concerns. Based on the record in this proceeding, I am unable to conclude that restoring the individual’s
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I find that his access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of the Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585, and served on the other party. If either party
elects to seek review of the Opinion, that party must file a statement identifying the issues on which it
wishes the OHA Director to focus. This statement must be filed within 15 calendar days after the party
files its request for review. The party seeking review must serve a copy of its statement on the other party,
who may file a response within 20 days of receipt of the statement. 10 C.F.R. § 710.28(b).

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: September 4, 2001

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 21, 2001

Case Number: VSO-0444

This Opinion considers the eligibility of XXXXXXX (hereinafter referred to as "the individual") to hold
an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material." As
explained below, it is my opinion that the individual's request for access authorization should be denied.

I. BACKGROUND

The individual is an employee of a Department of Energy (DOE) contractor, who has requested a DOE
access authorization for the individual. As a result of information that he disclosed to the DOE in
connection with the his background investigation, the individual was asked for additional information at a
Personnel Security Interview conducted in early September 2000 (the PSI). Subsequently, the individual
was referred to a psychiatrist (hereafter the “DOE psychiatrist”), who conducted a psychiatric evaluation
of the individual in early October 2000. In February 2001, the Manager of the DOE’s local Operations
Office issued a Notification Letter to the individual. DOE Exhibit 4. In this Notification Letter, the
Operations Office finds that the individual’s information has raised security concerns under Sections
710.8(j) of the regulations governing eligibility for access to classified material. Specifically, the
Operations Office finds that the individual has been, or is a user of alcohol habitually to excess, a finding
which is supported by the diagnosis of the DOE psychiatrist. As amended by a letter of June 7, 2001, the
Notification Letter describes the individual’s excessive use of alcohol as follows:

[The individual] started drinking alcohol excessively when he was in college (1977- 81). In
1992 he received a DUI. In 1994 he was in an outpatient rehabilitation program. His former
employer recommended that he attend because he was drinking on the job. He abstained from
drinking for a couple of years; however, in 1997 he resumed drinking. Prior to his psychiatric
evaluation, he drank a liter bottle of vodka on the weekends.

Amended Enclosure 2 to February 2001 Notification Letter, submitted on June 7, 2001.

file:///ps401-500.htm#vso0444
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In his October 30, 2000 report to the DOE concerning his psychiatric evaluation of the individual (the
Psychiatrist’s Report), the DOE psychiatrist finds that the individual suffers from an alcohol related
disorder. Specifically, the DOE psychiatrist found that the individual does not meet the Diagnostic and
Statistical Manual of Mental Disorder Fourth Edition (DSM-IV) criteria for Alcohol Abuse or Alcohol
Dependency, and therefore believes that his condition should be categorized as “Alcohol Related Disorder
not otherwise specified.” Psychiatrist’s Report at 6.

The individual requested a hearing to respond to the concerns raised in the Notification Letter. In his pre-
hearing submissions, the individual does not deny or contest the information contained in the
Psychiatrist’s Report or in the amended Notification Letter. In his May 9, 2001 letter to me, the individual
stated that at the Hearing he would attempt “to validate and prove my rehabilitation and reformation of the
conditions, allegations and opinions presented to me in the Notification Letter.” He stated that based upon
his testimony, letters and his witness testimony, he would support his assertion that he has not consumed
alcohol since September 2000. Accordingly, the hearing convened on this matter focused chiefly on the
individual’s efforts to mitigate the concerns raised in the Notification Letter. At the Hearing in June 2001,
I received the testimony of the individual and three witnesses who testified on his behalf. The DOE
presented the testimony of the DOE Personnel Security Specialist who interviewed the individual in
September 2000 and of the DOE Psychiatrist.

II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer. As discussed below, Part 710
clearly places upon the individual the responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing Officer to base all findings relevant to this
eligibility upon a convincing level of evidence. 10 C.F.R. §§ 710.21(b)(6) and 710.27(b), (c) and (d).

A. The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt. The standard in this proceeding places the burden of proof on the individual. It is
designed to protect national security interests. The hearing is "for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The
individual must come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.27(d); Personnel Security Review (Case No. VSA-0087), 26 DOE ¶
83,001 (1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (VSA- 0061), 25 DOE ¶ 83,015 (1996). The individual therefore is afforded a
full opportunity to present evidence supporting his eligibility for an access authorization. The regulations
at Part 710 are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by
regulation and through our own case law, an individual is afforded the utmost latitude in the presentation
of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. In addition to
his own testimony, we generally expect the individual in these cases to bring forward witness testimony
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and/or other evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring
access authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No.
VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶
82,769 (1995) (individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).

B. Basis for the Hearing Officer's Opinion

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The regulations state that "[t]he
decision as to access authorization is a comprehensive, common-sense judgment, made after consideration
of all the relevant information, favorable or unfavorable, as to whether the granting of access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest." 10 C.F.R. § 710.7(a). I must examine the evidence in light of these requirements, and assess the
credibility and demeanor of the witnesses who gave testimony at the hearing.

III. ANALYSIS

As an initial matter, I have reviewed the Psychiatrist’s Report and find that the DOE Psychiatrist’s
diagnosis of the individual’s condition as “Alcohol Related Disorder not otherwise specified” is
reasonable. The DOE psychiatrist summarizes his findings in this regard as follows:

[The individual] has exhibited a defect in judgment by resuming his use of alcohol in 1997,
considering the extent of his drinking in the past and also the degree of problems he has
encountered as a result of his alcohol use. As he has indicated, his substance abuse problem
has led to a DUI, problems with a previous employer, affected his school work, and has
brought about some tension in his marriage. He said that his wife was not happy with his
drinking, and having to go into a rehab program added further stress on their marriage to the
point they had to go into counseling.

Psychiatrist’s Report at 6-7. He therefore concludes in the Report that the individual “has been drinking in
a maladaptive manner consistent with an Alcohol Related Disorder” during the past three years, and that
his “continuing use of alcohol until a month ago indicated a significant defect in judgment and reliability.”
Id. at 7. His evaluation is well supported and based on a full and professional assessment of the
individual’s personality, medical condition, and case history.

In the administrative review process, the Hearing Officer has the responsibility for making the initial
decision as to whether an individual with alcohol and/or drug problems has exhibited rehabilitation or
reformation. See 10 C.F.R. § 710.27. The DOE does not have a set policy on what constitutes
rehabilitation and reformation from substance abuse, but instead makes a case-by-case determination
based on the available evidence. Hearing Officers properly give a great deal of deference to the expert
opinions of psychiatrists and other mental health professionals regarding rehabilitation and reformation.
See, e.g., Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of
rehabilitation); Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no
rehabilitation).

A. The Individual’s Abstinence

At the Hearing, the individual testified that he has abstained from consuming alcohol since September 7,
2000, and that he has committed himself to maintaining abstinence from alcohol in the future. Hearing
Transcript (TR) at 87. The DOE Psychiatrist indicates in his report that, given the individual’s history of
alcohol related problems, the consumption of alcohol by the individual is maladaptive and exhibits a
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defect in judgment. Psychiatrist’s Report at p. 6. Clearly, a commitment to maintaining abstinence from
alcohol is a necessary requirement to any showing of rehabilitation by the individual from his “Alcohol
Related Disorder” diagnosis. As discussed below, I find that the individual has successfully demonstrated
that he has refrained from consuming alcohol since September 7, 2000, and has committed himself to a
program aimed at supporting his ongoing sobriety.

The individual testified that he decided to abstain from consuming any alcohol no later than September 7,
2000, following his PSI. TR at 90-91. He testified that the questions concerning his alcohol consumption
at the PSI left him “scared” concerning the impact of further alcohol consumption on his ability to obtain
an access authorization. TR at 91. At the hearing, he described his decision to stop drinking as follows:

there’s no doubt that the catalyst for me to stop was the DOE hearings. That was the . . . light
bulb that popped up, if you will. It made me realize a couple of things: one, I may be heading
in[to] trouble again. That was certainly a thought. And also, at the time, I was much heavier
than I was. I think I’ve lost about ten pounds since then. I wanted to become healthier. So it
was a time, I thought, . . . it’s time to change my life -- get out of the rut that I was in. And it
truly was a rut. . . .[My wife] and I had a talk. We talked about a lot of things. And she
reinforced.

TR at 76-77. He states that he has made a conscious effort to change his pattern of weekend drinking by
becoming more involved in his teenage daughters’ sports activities.

I’ve changed my lifestyle. I hadn’t really coached basketball for a couple of years. I dove
right in starting in November. So that got me out of the house. To break patterns, I coached
the girls Tuesdays and Thursdays, and I was at the basketball games all day Saturday. . . .

I also, to kind of stay in that pattern after basketball was over in March, I decided to help out
with the track team. So I was coaching the long jump. And that really wasn’t that much, it was
again all day Sundays, but at least twice a week because the girls and boys practice Monday,
Tuesday, Wednesday and Thursday.

TR at 77-78. He also testified, that in November 2000 he started a walking program with a co- worker and
that he now walks three to four days a week. He also testified that he has remained very active as a
volunteer umpire in an adult softball league. Id. Finally, he testified that he has now started attending AA
meetings regularly, and he is committed to attending future meetings on a weekly basis. At the Hearing, he
submitted an AA attendance sheet indicating that he had attended four meetings prior to the Hearing, on
June 2, 5, 9, and 12, 2001. Individual’s Exhibit 4. In a post hearing submission received on June 27, 2001,
prior to the closing of the record in this proceeding, he documented his further attendance at AA meetings
on June 18 and 22, 2001.

As corroborative support for his continuing abstinence, he presented the testimony of his wife, a friend,
and his supervisor. His wife testified that she has known the individual for about twenty years, and that
they have been married for eighteen years. She indicated that she had been aware of the individual’s DUI,
his previous alcohol related employment problem, and his previous treatment for an alcohol problem in
1994-95. She also confirmed the individual’s testimony at the PSI that he had abstained from alcohol for
about two years following this treatment, and then resumed drinking alcohol in 1997. TR at 46-47. She
recalled that in early September 2000, she and the individual “had a long heart to heart” conversation
about his alcohol consumption, and that he told her that he was ready to make a commitment to stop
consuming alcohol. TR at 44, 48-49. I believe that this testimony tends to corroborate the individual’s
assertion that he made a commitment to stop consuming alcohol immediately after his PSI. She further
testified that since he made this commitment to stop drinking, she has seen no indication, either directly or
through physical or behavior changes in the individual, that would indicate that he has violated this
commitment when she is not present. Id. at 45. She also testified that they no longer keep alcohol in their
home. Id.
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The individual’s friend testified that he has known the individual for seven or eight years. He states that
his daughter and one of the individual’s daughters are very good friends, and that he and the individual are
both involved in school coaching activities. He states that during school months, he may see the individual
about once a week, and a bit less that once a week during the summers. TR at 56-57. He testified that he
had not seen the individual drink an alcoholic beverage since September 2000. He testified that he had
never observed the individual to appear hung over at any of the Saturday or Sunday morning sports events
that they attended together regularly in the last nine months. He also testified that the individual attended a
St. Patrick’s Day party at his home in March 2001, and he did not observe the individual consume alcohol
at that event, although it was available. He also testified that his wife and daughter spent considerable time
at the individual’s home, and that they had never mentioned any concern about the individual and alcohol.
Id. at 58-61.

The individual’s supervisor testified that he has known the individual for about two years, and considers
him a “very professional, honest, reliable and trustworthy employee.” He stated that he is always on time
for work and exhibits excellent judgment on business and personnel decisions. He stated that he had been
to lunch with the individual a number of times in the last ten months at places where alcohol was
available, and had not seen the individual consume alcohol on those occasions or at any other time. TR at
69-71. He also testified that he has close daily interactions with the individual, whose office is next to his
own, and that he has never seen the individual appear hung over or smelling of alcohol. He corroborated
the individual’s assertions that, over the past few months, the individual has been taking regular walks and
has lost weight. Id. at 71-73.

In addition to the testimony presented at the Hearing, the individual submitted documentary evidence,
including an award for his softball umpiring activity, letters of recommendation from an official of the
softball league and from the principal of his daughters’ school, and notes from parents and children
thanking him for his coaching assistance. Individual’s Exhibit 2, Attachments to the individual’s June 27,
2001 letter.

I find that the individual has provided sufficient corroboration to support his assertion that he has not
consumed alcohol since September 7, 2000. As described by the individual at his PSI, his recent drinking
occurred chiefly when he was home alone on the weekends. The evidence he has submitted concerning
increased weekend activities and increased health consciousness is supportive of his assertions of
abstinence. The testimony presented by the individual’s wife convinces me that in early September 2000,
he made a decision to stop consuming alcohol and has so far been successful in his efforts. The
individual’s wife is a registered nurse who testified that she works twelve hour shifts at an area hospital
from 9 a.m. until 9 p.m. every Tuesday, Saturday and Sunday. TR at 50. Although her work schedule
keeps her away from home for a large part of each weekend, her professional training and the fact that she
arrives at home shortly after nine p.m., convinces me that she would be able to detect any significant
amount of alcohol consumption by her husband. Finally, his recent decision to attend AA meetings on a
regular basis indicates to me that he is seriously committed to maintaining his sobriety.

Accordingly, I conclude that individual has abstained from alcohol from September 7, 2000 until the June
2001 hearing, a period of just over nine months. As discussed above, the individual has documented his
attendance at AA meetings through June 22. That evidence coupled with his declared intention to continue
his AA attendance and maintain his abstinence from alcohol convinces me that, as of the date of this
decision, the individual has now abstained from consuming alcohol for over ten months.

B. The Individual’s Progress Toward Rehabilitation

As of the date of the closing of the record in the current proceeding, there has not been the passage of
sufficient time to fully mitigate the concerns raised by the individual’s prior consumption of alcohol and
his diagnosis of Alcohol Related Disorder. In his October 2000 Report, the DOE Psychiatrist stated that
the individual was only “in very early remission from his condition of Alcohol Related Disorder, as he
only stopped drinking approximately one month ago.” Id. at 6. At the close of the hearing, the DOE
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Psychiatrist presented his conclusions concerning rehabilitation in light of the testimony of the individual
and his witnesses concerning his activities and his continuing abstinence from alcohol. The DOE
Psychiatrist stated that the individual’s ongoing abstinence, added weekend activities, and recent
attendance at AA meetings are “obviously steps in the right direction.”

The longer it is that he has distanced himself from alcohol, the better the prognosis. And he is
making some conscious changes. And again, that’s commendable. The big issue now is how
long he will adapt these changes and make them a part of his life from this point on. And
nobody can answer that except [the individual]. And he is seeking out and building support
systems around him and I think that helps.

TR at 89. While he concluded that “the right steps are being taken now,” the DOE Psychiatrist was not
prepared to conclude that as of the date of the hearing the individual had mitigated the concerns raised by
his previous level of alcohol consumption and by his diagnosis of Alcohol Related Disorder. He stated that
it would be appropriate to hold the individual to the time frame for rehabilitation “that’s accepted by the
clinical community, which is twelve months, to see how committed he is.” Id. Earlier in the hearing, the
DOE Psychiatrist had discussed the individual’s condition of Alcohol Related Disorder in comparison to
the more serious conditions of Alcohol Abuse and Alcohol Dependence. He explained to the individual
that the more serious condition of alcohol dependence requires a more intensive level of treatment than
Alcohol Abuse or the individual’s diagnosis of Alcohol Related Disorder.

Based on what I’ve observed and gathered during evaluation in October, I would say then that
in your situation, the treatment that you are requiring will be lesser or not as intensive as
somebody who was dependent on alcohol or using it or abusing it in that manner.

TR at 31. However, the DOE Psychiatrist indicated that in all types of conditions involving alcohol, the
accepted clinical standard, based in the DSM-IV, was to require twelve months of abstinence from alcohol
in order to establish rehabilitation.

Well, the [DSM-IV] mentions twelve months. Again, this is statistically stated when they are
talking about alcohol dependence and alcohol abuse, but in clinical practice we generally go
by twelve months for individuals with different kinds of alcohol related disorder.

TR at 34-35.

At the Hearing, the individual offered evidence that the medical community does not always adhere to a
twelve month standard in assessing whether someone has demonstrated the ability to successfully abstain
from consuming alcohol. The individual’s wife testified that in her professional understanding as a
Transfer Center Nurse, the hospital applies different standards of care to people who have a history of
abusing alcohol or any liver dysfunction depending on whether they’ve abstained for three months, six
months or a year.

In their general clinical practice for certain interventions for either liver damage, liver injury,
either mechanical cause or alcohol cause, or some sort of insult to the liver, my understanding
is that they generally use a reference of six months.

TR at 54. In response, the DOE psychiatrist stated that the use of this shorter time period was probably due
to the goals of the hospital assessment, which is to qualify people to receive essential medical treatments.

I think in the case of clinicians, like gastroenterologists and internists, they are looking mainly
at a period of time that they can use to make a decision as to the level of treatment, or the
type of treatment that an individual will get. And in the psychiatric community, we’re looking
more for a period that can be defined for remission or rehabilitation. And I think the experts,
as I mentioned, use twelve months as the defined period for rehabilitation.
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TR at 99. I believe that the distinction drawn by the DOE psychiatrist is reasonable and persuasive, and I
therefore will accept his use of a twelve month period of sobriety as the appropriate standard for
rehabilitation in this case.

As I stated above, the DOE does not have a set policy on what constitutes rehabilitation and reformation
from alcohol related disorders, but instead makes a case-by-case determination based on the available
evidence, with substantial deference afforded to the expert opinions of psychiatrists and other mental
health professionals. In cases filed with this Office, it is very rare for a psychiatrist to find reformation or
rehabilitation where an individual has been abstinent for less than one year. See Personnel Security
Review (Case No. VSA-0049), 25 DOE ¶ 83,011 (1996) (Hearing Officer who found individual
rehabilitated from alcohol dependency based on a 28-day inpatient treatment program and three months'
abstinence was found on appeal not to have considered the psychiatrist's testimony that the passage of time
was an important factor in lowering the risk of relapse). This is because, as the DOE psychiatrist stated at
the Hearing, a period of one year is generally viewed as necessary to reach a state of sustained remission.

While I am persuaded that the individual sincerely intends to abstain from alcohol, has made significant
positive changes in his life, and has begun to attending AA meetings on a regular basis, I am unable to
find that there has been sufficient rehabilitation or reformation to mitigate the DOE's security concerns.
My position is based primarily on the individual’s ten month period of abstinence and on the expert
testimony by the DOE's board-certified psychiatrist that this period of abstinence does not yet establish the
individual’s rehabilitation. These same considerations have led Hearing Officers in other recent DOE
security clearance cases to find that there was insufficient rehabilitation or reformation. See Personnel
Security Hearing (Case No. VSO-0433), 28 DOE ¶ _____ (June 29, 2001) (ten months); Personnel
Security Hearing (Case No. VSO-0398), 28 DOE ¶ 82,788 (eleven months); Personnel Security Hearing
(Case No. VSO-0154), 26 DOE ¶ 82,794 aff’d, Personnel Security Review (Case No. VSA-0154) 27 DOE
¶ 83,008 (six months); Personnel Security Hearing (Case No. VSO-0031), 25 DOE ¶ 82,770 (nine
months); Personnel Security Hearing (Case No. VSO-0029), 25 DOE ¶ 82,766 at 85,609, aff'd, Personnel
Security Review (Case No. VSA-0029), 25 DOE ¶ 83,003 (1995) (four months); Personnel Security
Hearing (Case No. VSO-0018), 25 DOE ¶ 82,758, aff'd, Personnel Security Review (Case No. VSA-
0018), 25 DOE ¶ 83,006 (1995) (five months). Accordingly, I believe that it would not be appropriate to
grant the individual's request for access authorization at this time. With only ten months of demonstrated
sobriety, the individual's risk of relapse remains unacceptably high.

In my July 2, 2001 letter to the individual in which I closed the record of this proceeding, I stated that any
additional materials that the individual wished to submit concerning his continuing efforts at rehabilitation
will be placed in the case file and may be considered by reviewing authorities. I suggest that he submit the
following information. On or after September 7, 2001, he should submit a sworn and notarized statement
that he has not consumed alcohol for a full year and that he intends to continue abstaining from alcohol.
He should also submit a sworn and notarized statement from his wife confirming that, to the best of her
knowledge and belief, he has abstained from consuming alcohol for the past year. Finally, he should
submit attendance sheets from his AA meetings documenting his continuing participation in that support
program. This information would, in my opinion, indicate that he has met the requirements for
rehabilitation established by the DOE psychiatrist and mitigated the concerns raised in the Notification
Letter.

IV. CONCLUSION

For the reasons set forth above, I find that the individual has been a user of alcohol habitually to excess.
Further, I find that this derogatory information under Criterion (j) has not been mitigated by sufficient
evidence of rehabilitation at this time. Accordingly, after considering all the relevant information,
favorable or unfavorable, in a comprehensive and common-sense manner, it is my opinion that the
individual has not yet demonstrated that granting him access authorization would not endanger the
common defense and would be clearly consistent with the national interest. It therefore is my opinion that
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the individual's request for access authorization should be denied.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., SW, Washington, DC 20585-0107, and served on the other party. If either party elects
to seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response within 20 days of receipt of the statement.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: July 26, 2001
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July 30, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing:March 22, 2001

Case Number: VSO-0446

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve a concern about his eligibility for access
authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, I believe the Individual has resolved the
concern. It is therefore my opinion that his access authorization should be granted.

The Individual applied for access authorization at a facility (the facility) operated by the Department of
Energy (DOE).(1) The DOE obtained reliable information indicating that he suffers from alcohol abuse.
Consequently, the DOE did not grant the Individual’s application for access authorization.(2) The
Individual then requested a hearing to provide evidence in support of his eligibility for access
authorization. 10 C.F.R. § 710.21((b)6).

BACKGROUND

During the previous twenty-one years, the Individual has been arrested five times for driving while
intoxicated (DWI). The last arrest occurred approximately two years and seven months before the hearing.
Four of the arrests took place while the Individual held access authorization.

The Individual has participated in several alcohol rehabilitation programs, but was not participating in one
at the time of the hearing. He participated in the facility's Employee Assistance Program (EAP) from 1995
to 1998, and an intensive outpatient counseling program at a local counseling center in 1998 and 1999.(3)
In addition, he reported that he attended meetings of Alcoholics Anonymous (AA) for approximately two
years, attending his last session in March 2000.(4)

In the last seven years, the Individual was examined four times by a Department of Energy consulting
psychiatrist. After each examination, the consulting psychiatrist reported that the Individual suffered from
an alcohol-related disorder.(5) In the report from the last examination, which occurred approximately
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seven months before the hearing, the consulting psychiatrist stated that the Individual suffered from
alcohol abuse, as defined in the Diagnostic and Statistical Manual of Mental Disorders, fourth edition
(DSM-IV). He gave his opinion that the Individual would require three years of abstinence to establish a
satisfactory degree of reformation.(6)

HEARING TESTIMONY

The Individual did not dispute the diagnosis of alcohol abuse. The sole purpose of the hearing was to
provide the Individual with the opportunity to present evidence of rehabilitation or reformation from his
alcohol disorder in order to resolve the security concern.(7)

At the hearing, the Individual testified on his own behalf, and presented the testimony of two friends. The
DOE presented the testimony of the consulting psychiatrist and a personnel security specialist.

The Consulting Psychiatrist

The consulting psychiatrist explained that at the time of the last examination, the Individual had completed
two years of abstinence. However, it was the belief of the consulting psychiatrist that three years of
abstinence was necessary for the Individual to demonstrate reformation. This requirement is longer than
the usual period of abstinence necessary to demonstrate reformation. The consulting psychiatrist testified
that he believed three years was appropriate because "the Individual had already been through two separate
programs and seriously relapsed... And as soon as he started drinking again, he relapsed into problem
drinking, and he didn't have the mind set of somebody that is in a true state of recovery.... He wasn't ...
willing to admit that he had an alcohol abuse disorder. So I felt for all those reasons ... three years [of
abstinence] was reasonable. Because ... I'm looking at ... the risk of relapse. The longer one is abstinent,
the lower the probability of relapse."(8)

During the last examination the consulting psychiatrist testified that the Individual denied having an
alcohol disorder. In addition, the consulting psychiatrist believed the Individual had stopped drinking
because the legal and employment problems it caused him were a "hassle," but the Individual had not
internalized the values of a person in recovery from an alcohol disorder.(9)

In his report of the examination, the consulting psychiatrist did not suggest that the Individual participate
in additional rehabilitation programs. The consulting psychiatrist explained his reasoning at the hearing,
stating that the Individual "had already been through two programs.... It was going to be ... redundant for
him to go through the program again. He needed to ... internalize what they were trying to teach him" in
the previous programs.(10)

At the hearing, the consulting psychiatrist explained why he did not require the Individual to further
participate in a twelve-step group such as AA. He testified that the Individual is "a very independent
person, and he's a very private person. He is not the kind of person that likes to share his inner feelings
with other people. And I just don't think he felt comfortable with that in AA. I accept that. There are
people that don't feel comfortable going to AA, and that's why I don't require it."(11)

At the hearing, the consulting psychiatrist was asked whether the Individual's additional seven months of
abstinence since the last psychiatric examination was sufficient to demonstrate reformation. He testified
that it was a sufficient period of reformation.(12)

The consulting psychiatrist explained that he had shortened the period he believed was necessary to
demonstrate reformation to two years and seven months. He testified that "the time period of three years is
not absolute ... it's ... a guideline.... I'm willing to say that if ... he's been abstinent [for the last two years
and seven months], I'd be willing to say that he is now showing adequate evidence of reformation."(13) In
regard to the Individual's overall judgment and reliability, the consulting psychiatrist further testified that
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"the only time that I felt he has shown problems with judgment and reliability is when he's drinking....
When he's not drinking, there has never been evidence of defects in judgment or reliability."(14)

The consulting psychiatrist summarized his view of the Individual by stating that "I think he's very sincere
right now in wanting to gain back his [access authorization], and to do what he needs to do to do that. And
... I believe that [he is] sober, I don't have any doubt that [he is] being honest with us about that. And ... I
admire [him] for turning [his] life around...."(15)

The Individual

The Individual testified that he last drank an alcoholic drink two years and seven months before the
hearing, at the time of his last DWI arrest.(16) He stated that he now realizes the harmful effects that
alcohol has had in his life, and he intends to permanently abstain from alcohol, regardless of whether he
needed to abstain to keep his access authorization at the facility.(17) He testified that he no longer goes to
bars or keeps alcohol in his house.(18)

The Individual testified that he formerly believed that, while he occasionally had problems arising from
drinking, he was not an alcoholic. He revised that opinion after he reviewed the DSM-IV and concluded
that he does in fact have an alcohol disorder.(19) He further testified that his heavy drinking occurred
when he was having problems with a family member, and he learned in AA meetings to accept the
problems as situations he cannot control.(20)

Witness 1

Witness 1 has known the Individual for about thirty years and engages in social activities with him about
once a week.(21) He has observed the Individual using alcohol in the past, but clearly stated that he has
not seen the Individual use alcohol in the last three years.(22) The Individual and he have discussed the
Individual's problems with alcohol. Witness 1 stated that he believed the Individual when the Individual
told him that he intends to abstain from alcohol.(23) They have attended a number of events where alcohol
was served, and Witness 1 has observed the Individual consistently refuse to drink alcohol.(24) He also
testified that the Individual has been more "easy going" since he began abstaining.(25)

Witness 2

Witness 2 testified that he has known the Individual for about fifteen years.(26) He currently socializes
with the Individual two or three times a week.(27) He describes himself as an alcoholic with twenty-two
years of sobriety.(28) He testified that he and the Individual have discussed the Individual's alcohol
problem, and the Individual has expressed remorse for his alcohol problems.(29) He has never seen the
Individual drink alcohol.(30) He believes the Individual understands the problems that alcohol has caused
for him, and that he will not return to drinking.(31)

The personnel security specialist

The personnel security specialist was present throughout the hearing. After all the above witnesses had
testified, she stated that she believed the concern regarding the Individual's judgment and reliability had
been addressed and resolved. She added that she had reviewed the Individual's security file, and "was
impressed with the fact that when [the Individual] completed EAP, he went above and beyond what was
required of him, and he went an extra year because he wanted to."(32)

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
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the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing ,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
the individual to convince the DOE that granting or restoring his access authorization "would not endanger
the common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of
access authorization. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
interests of national security" standard for the granting of security clearances indicates that determinations
should err, if they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I believe that the Individual, through the testimony given at the hearing, has met the burden of establishing
that granting him access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. In listening to the testimony of the Individual, I was impressed
by the reformation in his behavior, and by how much his attitude and insight had changed since his last
psychiatric examination. He no longer denied his alcohol condition, but accepted it and took responsibility
for dealing with it. He had candidly discussed it with his close friends and had taken steps to eliminate
occasions to drink. The Individual’s witnesses corroborated his two years and seven months of abstinence
and his attitude of maintaining abstinence, and I believe that they testified truthfully.

I also note that the consulting psychiatrist believes that Individual has demonstrated reformation by
remaining abstinent for a significant period of time. Given these facts, I find that the Individual has
brought forward sufficient information from which I can conclude that he has resolved the security
concern raised in the Notification Letter.

CONCLUSION

I find that the Individual has shown adequate evidence of reformation from alcohol abuse, and has thus
resolved concerns about his eligibility for access authorization. Consequently, I believe that the Individual
has shown that granting him access authorization would not endanger the common defense and security,
and would be clearly consistent with the national interest. I therefore recommend that the Individual's
access authorization be granted.

The regulations provide that either the Individual or the Department of Energy's Office of Security Affairs
may file a written request for review of this Opinion. The request must be filed within thirty calendar days
of receiving this Opinion. Within fifteen calendar days of filing such a request, the requesting party must
file a written statement specifying the issues upon which it seeks to focus the review. The other party may
file a written response to the statement of issues. The response must be filed within twenty calendar days
of receipt of the statement of issues. See 10 C.F.R. § 710.28.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: July 30, 2001

(1) The Individual had held access authorization at various times in the past.

(2) See 10 C.F.R. § 710.8(j), which identifies information that an individual has "been, or is, a user of
alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other licensed
physician or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse" as
creating a question as to an individual's eligibility for access authorization.
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(3) Hearing Exhibit 5-7, Transcript of 2000 Personnel Security Interview, p. 16.

(4) Hearing Exhibit 3-8, Report of Consulting Psychiatrist, p. 9.

(5) Hearing Exhibits 3-1, 3-2, and 3-6, Reports of Consulting Psychiatrist.

(6) Hearing Exhibit 3-8, Report of Consulting Psychiatrist, p. 19.

(7) The consulting psychiatrist defined "rehabilitation" as "the process of going through some kind
treatment or a program.... Reformation, on the hand ... means just ... being in a state of recovery and not
drinking, and having a changed mind set, and having other things in your life replace alcohol.... To show
reformation, you really don't need to go through any kind of treatment program, you just need to stop
drinking...." Hearing Transcript (Tr.), p. 13.

(8) Tr., p. 14.

(9) Tr., pp. 15-16.

(10) Tr., pp. 14-15.

(11) Tr., p. 21.

(12) Tr., p. 24.

(13) Tr., p. 20.

(14) Tr., p. 22.

(15) Tr., p. 28.

(16) Tr., pp. 3-4.

(17) Tr., pp. 30-32.

(18) Tr., p. 29.

(19) Tr., p. 23.

(20) Tr., pp. 25-26.

(21) Tr., p. 33.

(22) Tr., p. 34.

(23) Tr., pp. 35-36.

(24) Tr., pp. 36-37.

(25) Tr., p. 40.

(26) Tr., p. 41.

(27) Tr., p. 42.

(28) Tr., p. 43.
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(29) Tr., p. 43.

(30) Tr., p. 42.

(31) Tr., p. 45.

(32) Tr., p. 51.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

August 17, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: March 30, 2001

Case Number: VSO-0448

This Opinion concerns the eligibility of XXXXXXXXXXXXXX (the Individual) to retain a DOE access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The Department of
Energy (DOE) suspended the Individual's access authorization under the provisions of Part 710. This
Opinion considers whether, on the basis of the evidence and testimony in this proceeding, the Individual's
access authorization should be restored. For the reasons stated below, it is my opinion that the Individual's
access authorization should not be restored.

I. BACKGROUND

In October 2000, the Individual reported on a Questionnaire for National Security Position (QNSP) that he
had illegally used marijuana in 1996. In two previous QNSPs, dated May 1999 and May 2000, the
Individual indicated that he had not used illegal drugs during the previous seven years. DOE Exhibit Nos.
9 and 10 at 8. The local DOE Security Office subsequently conducted a Personnel Security Interview (PSI)
with the Individual on January 30, 2001. See DOE Exhibit 6. Because of the concerns raised by the
Individual’s marijuana use and his failure to disclose his use, access authorization was suspended. See 10
C.F.R. § 710.9. The DOE then issued a letter notifying the Individual that information the DOE possessed
created a substantial doubt concerning his eligibility for access authorization. See March 5, 2001 Letter
from Director, Personnel Security Division, to Individual (March 5, 2001 Notification Letter); 10 C.F.R. §
710.21.

The March 5, 2001 Notification Letter specifies three areas of derogatory information described in 10
C.F.R. § 710.8. First, the Notification Letter charges that the Individual has “deliberately misrepresented,
falsified, or omitted significant information from a [QNSP] and written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization.” March 5, 2001 Notification Letter, Attachment at 1; 10 C.F.R. § 710.8(f) (Criterion
F). The Notification Letter also charges that the Individual “has trafficked in, possessed, used, or
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experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to Section 202 of the Controlled Substances Act of 1970.” March 5, 2001 Notification Letter,
Attachment at 1; 10 C.F.R. § 710.8(k) (Criterion K). Finally, the Notification Letter charges that the
Individual “has engaged in unusual conduct or is subject to circumstances which tend to show that he is
not honest, reliable, or trustworthy; or which furnished reason to believe that he may be subject to
pressure, coercion, exploitation or duress which may cause him to act contrary to the best interests of the
national security.” March 5, 2001 Notification Letter, Attachment at 1; 10 C.F.R. § 710.8(l) (Criterion L).

The Individual filed a request for a hearing. This request was forwarded to the Office of Hearings and
Appeals, and I was appointed Hearing Officer. A telephone conference and Hearing were subsequently
held pursuant to 10 C.F.R. § 710.25(f) and (g). At the Hearing, the DOE Counsel presented three
witnesses: the Individual, the Individual’s supervisor, and the Personnel Security Specialist. The Individual
was represented by an attorney and called four witnesses, all friends. As discussed below, the Individual
has not convinced me that restoring his security clearance would not endanger the common defense and
would be clearly in the national interest.

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that the access authorization decision “is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
including knowledgeable participation; the frequency and recency of the conduct; the Individual's age and
maturity at the time of the conduct; the voluntariness of the Individual's participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the
conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).

III. CONCLUSIONS OF LAW AND FINDINGS OF FACT

Using Illegal drugs and later lying about it raise serious security concerns because they may reflect an
inability to safeguard classified information and special nuclear material. False statements made by an
individual in the course of an official inquiry regarding a determination of eligibility for DOE access
authorization raise serious issues of honesty, reliability, and trustworthiness. The DOE security program is
based on trust, and when a security clearance holder breaches that trust, it is difficult to determine to what
extent the individual can be trusted again in the future. See e.g., Personnel Security Hearing (Case No.
VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995) (affirmed by OSA, 1995); Personnel Security Hearing
(Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by
OSA, 2000).

When an individual becomes involved with illegal drugs, that individual exhibits an unacceptable and
disturbing disregard for laws prohibiting their use. Such disregard for the law raises concerns that the
Individual may similarly disregard other laws, including those which protect classified information and
special nuclear materials. See Personnel Security Hearing (Case No. VSO-0116), 26 DOE ¶ 82,765 at
85,602 (1997) (citing Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,512
(1995)). Further, the use of illegal drugs (and the disregard for law and authority that such use suggests)
indicates a serious lapse in judgment and maturity. Involvement with illegal drugs may also render the user
susceptible to blackmail or coercion. The concerns raised by an individual’s illegal drug use are
heightened when the drug use occurs while the Individual maintains a DOE security clearance, since
avoiding illegal drug use is a requirement of both the DOE's safety and security regulations. Moreover, in
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light of the DOE’s policies against any involvement with illegal drugs, any illegal drug use by an
individual who maintains a DOE access authorization evidences poor judgment. Personnel Security
Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (citing Personnel Security Hearing, Case No.
VSO-0023, 25 DOE ¶ 82,761 at 85,579 (1995)).

Criterion F

The Local Security Office asserts that the Individual deliberately “misrepresented, falsified, or omitted
significant information from a [QNSP] and written or oral statements made in response to official inquiry
on a matter that is relevant to a determination regarding eligibility for DOE access authorization.” DOE
Ex. No. 1, Attachment 1 at 1; 10 C.F.R. § 710.8(f). The Local Security Office claims that the Individual
falsified two QNSPs dated May 25, 1999, and May 2, 2000, when he stated that he had not used illegal
drugs during the previous seven years or while holding a security clearance. Id. In addition, the Local
Security Office claims that the Individual provided false information during his background reinvestigation
in September 2000 by denying his marijuana usage to the investigator.(1) Id. The Individual does not
dispute the fact that he lied on his QNSP.

The Individual asserts that he omitted the information because he felt it to be so insignificant that it did not
warrant being divulged. Response to Notification Letter dated February 27, 2001. While the Individual
claims that he just felt his use of marijuana was so insignificant that it didn’t warrant reporting, he
eventually changed his mind. At the Hearing, the Individual’s attorney attempted to show that the
Individual’s failure to answer the question on the QNSP could have been related to his Attention Deficit
Disorder (ADD). The diagnosis was made based upon concerns regarding the Individual’s poor memory.
Hearing Tr. at 25. Before he began taking his medication in 1998, the Individual had to be very careful
and diligent completing his paperwork at work. Id. at 26. He testified that he now takes a drug, Ritalin,
that has made it easier for him to complete forms without making as many mistakes. Id. at 30. However,
the Individual also stated that completing the QNSPs was not affected by his ADD. Id. at 34. He knew
what was being asked on the forms. Id. Given the Individual’s own testimony, I cannot find that ADD
contributed to his falsifying the answers on his QNSP. I believe, and he has stated, that he knew he was
lying on the forms, despite whether he believed the drug usage to be insignificant.

Providing false information on a QNSP is a serious matter. The DOE security program is based on trust. If
an employee breaks a written promise to the DOE, that trust is violated. The Individual’s failure to report
the marijuana use despite his statement on the QNSP that his “statements on this form, . . . , are true,
complete, and correct to the best of my knowledge and belief and are made in good faith,” DOE Exhibit
Nos. 8, 9, and 10 at 9, calls into question the Individual’s reliability and trustworthiness. In sum, the
Individual has failed to mitigate the security concerns raised by his failure to respond honestly to the
question on the QNSP concerning his illegal drug usage.

Criterion K

In the present case, I find that the Individual has presented sufficient evidence to resolve the security
concern raised by his marijuana use under Criterion K. In considering whether to recommend restoring the
DOE Security Clearance of an individual who has used marijuana, I find the following factors to be
particularly significant: (1) the extent of the individual’s marijuana use, (2) whether the individual’s
marijuana use results from an ongoing medical or psychiatric condition, (3) the length of time since the
individual’s last use of marijuana, (4) the individual’s demonstrated commitment to avoiding future drug
involvement, (5) whether the individual’s marijuana use violated a DOE Drug Certification, and (6) the
circumstances under which the individual’s marijuana use came to the DOE’s attention. Personnel Security
Hearing (Case No. VSO-0402), 28 DOE ¶ 82,787 (2001), aff’d (OSA April 20, 2001); Personnel Security
Hearing (Case No. VSO-0321), 27 DOE ¶ 82,842 (2000), rev’d, 28 DOE ¶ 83,007 (OHA 2000), aff’d
(OSA 2000)
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The Individual’s actual marijuana use appears to have been brief. He states he first smoked a couple of
puffs of marijuana in June 1996 on a hike. He states he smoked on two subsequent hikes, also in June
1996. He states he never provided the marijuana on the hike and declined all future offers after June 1996.
The Individual stated that he knew he was violating DOE policy, but he continued to use marijuana. DOE
Exhibit 6 at 11. However, the Individual stated at the Hearing that he has not used illegal drugs since June
1996 and there was no evidence to the contrary that he has. I believe the Individual drug use to be of a
very limited duration, less than one month, and very limited use, a couple of puffs each of the three times.

My impression of the Individual, formed at the Hearing, is that he is a competent and dedicated employee
who seems to recognize the seriousness and the significance of his drug use. He appears sincerely
committed to avoiding future drug use. Further, the marijuana use was of a very short and limited
duration. His use was not the result of an ongoing medical or psychiatric condition. He last used marijuana
five years ago. Moreover, his use did not violate a DOE Drug Certification. More importantly, I am
convinced that the Individual’s involvement with marijuana was limited. He was candid and reliable at the
Hearing. I therefore find that the Individual has mitigated the DOE’s security concerns with regard to
Criterion K.

Criterion L

DOE Security has asserted under Criterion L that the Individual has “engaged in unusual conduct . . .
which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason to believe
that [he] may be subject to pressure, coercion, exploitation, or duress which may cause [him] to act
contrary to the best interest of the national security.” 10 C.F.R. § 710.8(l) (Criterion L). The DOE’s
security concerns under Criterion L are based largely upon the Individual's failure to report his marijuana
use on three subsequent QNSPs. I find that DOE properly invoked Criterion L in suspending the
Individual's clearance.

Lying on the QNSP is a serious matter. The DOE security program is based on trust. Similar to Criterion
F, if an employee breaks a written promise to the DOE, that trust is violated. The Individual’s lengthy
failure to report the marijuana use calls into question the Individual’s reliability and trustworthiness. I find
that the Individual’s failure to report his drug use on the QNSP demonstrates his willingness to disobey the
law. It causes me to conclude that he might not willingly abide by security regulations or safeguard
classified information. I therefore do not consider the Individual’s overall trustworthiness and reliability to
measure up to the standards expected of holders of access authorization. Accordingly, I cannot find that
the Individual has sufficiently mitigated the local DOE Security Office’s concerns under Criterion L.

IV. CONCLUSION

As explained in this Opinion, I find the Individual did mitigate the DOE’s Criterion K concerns regarding
his marijuana use. However, he has not mitigated the concerns regarding Criteria F and L that he has
engaged in unusual conduct and misrepresented, falsified, or omitted significant information from a QNSP
on a matter relevant to a determination regarding eligibility for DOE access authorization. I am therefore
unable to find that restoring the Individual’s access authorization would not endanger the common defense
and security and would be consistent with the national interest. Accordingly, I find that the Individual’s
access authorization should not be restored.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer’s Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
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C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874

Janet R. H. Fishman

Hearing Office

Office of Hearings and Appeals

Date: August 17, 2001

(1)My review of the background investigation and the January 31, 2000 Personnel Security Interview
(PSI) does not show that the Individual was asked about his marijuana use. DOE Exhibit 6; Individual
Exhibit A. A reading of the PSI transcript indicates that the PSS assumed that the Individual had been
asked about his drug usage. I do not believe there is sufficient evidence to show that the Individual lied
during a background investigation. However, this does not affect the outcome of my Opinion that the DOE
properly invoked Criterion F and the Individual did not sufficiently mitigate the concern in regard to his
lying on his QNSPs.
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* The original of this document contains information which is subject to withholding from disclosure
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October 23, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing:April 13, 2001

Case Number: VSO-0453

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve a concern about his eligibility for access
authorization. 10 C.F.R. § 710.21(3)(ii). I conducted the hearing. As explained below, I believe the
Individual has resolved the concern. It is therefore my opinion that his access authorization should be
restored.

The Individual held access authorization at a facility operated by the Department of Energy (DOE) for
over thirty years. For most of that time, he has been a member of a labor union with local branches around
the nation. For about ten years, the Individual served as an officer of local and regional components of the
union.

Approximately sixteen months before the hearing, the Individual pled guilty to violating a federal labor
statute. On the basis of the guilty plea, the facility suspended the Individual's access authorization. The
Notification Letter issued to the Individual stated that the guilty plea raised a concern that the Individual
was not honest, reliable, or trustworthy, pursuant to 10 C.F.R. § 710.8(l). The Individual requested a
hearing to provide information in support of his eligibility for access authorization. 10 C.F.R. §
710.21((b)6).

BACKGROUND

In 1997, charges were filed that the Individual had misappropriated union funds. As a regional officer, the
Individual was entitled to claim compensation for certain work he did for the union. There is no dispute
that the Individual could take leave without pay for time spent in conducting union business, and then
claim reimbursement from the union for the pay he lost. However, the Individual also filed for union
compensation for time that he performed union business without taking leave without pay, that is, during
vacations, weekends, and after hours. I will refer to this practice as receiving "supplemental pay." The
charges against the Individual were based on his claims for supplemental pay.(1)

The Individual's practice of claiming supplemental pay was investigated by the Office of Labor
Management Standards (OLMS) of the Department of Labor. The OLMS investigator filed an affidavit
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with my office after the hearing that described the investigation.

The affidavit stated that in the first stage of the investigation, the investigator examined whether applying
for and receiving supplemental payments constitutes a violation of the law. The question of whether the
supplemental payments were illegal depended on an interpretation of an article in the union's bylaws. The
article provides that union regions can "expend union funds for travel expenses and wages for time spent
or/and lost in the performance of Region work when properly authorized." According to the investigator's
affidavit, OLMS cannot interpret a union's bylaws, so he wrote to the union's current regional vice-
president for an interpretation. In his letter, the investigator said:

A review of [the union] Constitution and Bylaws ... provides in part that the Regions may
expend union funds for travel expenses and wages for time spent or/and lost in the
performance of Region work when properly authorized....

OLMS cannot interpret a union's bylaws, and this language needs clarification for the past
practice of what was required and accepted as properly authorized, and itemized....

I have a letter dated 5/91 from [A.B.] to [C.D.], Financial Secretary-Treasurer of Local XX ...
advising [C.D.] of the proper procedures for payment of lost time.... [A.B.] ... claimed Off
Day work could be charged even if you are on vacation because it is a given according to the
CBA [collective bargaining agreement].

The regional vice-president responded that "if a union officer loses wages as a result of having to be off to
conduct union business, they would then be made whole for their lost wages by the union." However, the
regional vice-president believed that no claims for supplemental payment had been approved for time
spent doing union business "when the time was paid for by [the facility for] sick leave, vacation, or any
other benefit."

On the basis of the vice-president's letter, the investigator concluded that the union bylaws forbade
supplemental pay. In addition, the investigator determined that because of the Individual's years of
experience as a union officer, he should have known that supplemental pay was forbidden.

In the second stage of the investigation, the investigator evaluated whether the Individual had in fact
applied for or received supplemental payments. He examined forty-one vouchers the Individual submitted
while serving as a regional officer, comparing them against company attendance records. The investigator
found among these vouchers thirteen claims for supplemental payment. These vouchers included claims
for union work done while the Individual was receiving vacation pay, during weekends, and after regular
working hours. The investigator stated in his affidavit that the Individual "should not have submitted a
voucher claiming reimbursement for such work because he had not actually lost any wages to perform the
work. He, therefore, had no need to be made whole for the work he performed."

On the basis of the investigator's findings, the Department of Labor filed criminal charges in federal court
against the Individual. In response to the charges, the Individual pled guilty to a single misdemeanor count
of willfully making and causing to be made false entries in union records. He was placed on one year of
probation, ordered to pay restitution to the union for the supplemental payments, and barred from holding
a union office. The investigator explained that the criminal charge was based on the finding that union
bylaws forbid supplemental pay. Thus, a claimant filing for reimbursement implicitly states that he has
lost pay while doing union business. The vouchers filed by the Individual were false because they implied
that he had lost pay for the hours of supplemental pay he requested when, in fact, he had not lost pay.

HEARING TESTIMONY

At the hearing, the Individual testified on his own behalf. He also presented the testimony of an attorney
who served as attorney for the union local, the current union local president, and his manager at the
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facility. The DOE did not present any witnesses.

The Union Local Attorney

The union local attorney has been engaged in labor law for over twenty-five years. He has represented
several labor unions, including the local that the Individual belonged to.(2) He often advises union
leadership about employee grievances.(3)

The attorney has known the Individual for twenty years.(4) He often worked with the Individual in the
Individual's capacity as a union official, but he was not the Individual's personal attorney. The attorney
testified that he considers the Individual to be honest and trustworthy.(5)

The attorney testified that he met with the Individual and discussed the Department of Labor's charges
against him. He described the charge against the Individual as "taking earned vacation or days off from
work and receiving payment for them and on the same day performing some function for the local or the
international and receiving payment for that time from the local or international."(6) The attorney testified
that he was contacted by other union regional officials who were under investigation for the same
practice.(7) He is personally aware of at least four other union officials who also claimed supplemental
payments and were investigated by the Department of Labor.(8) His stated that he believes these people
were not charged with a crime.(9) In addition, the attorney testified that he spoke with a former
international president of the union about the charges. The former president told the attorney that he did
not consider supplemental pay to be improper, and that while serving as president he would not have
advised against claiming such payments.(10)

The attorney testified that, prior to learning about the charges against the Individual, he believed that
supplemental payments were proper. Furthermore, he was unaware of any regulation or Department of
Labor written opinion that forbade the practice.(11) However, he would now advise a member of the
Individual's union to follow the Department of Labor's opinion.(12)

The Current Local President

The current president of the local has worked at the facility for over twenty years. He met the Individual
shortly after he started work.(13) He testified that he has always known the Individual to be an honest
person.(14)

The current local president testified that he was not aware of the practice of receiving supplemental
payments, other than hearing about the Individual's case.(15) He knows of no prohibition against the
practice in union bylaws, the DOE policies, or the contractor's policies. He stated that he believes the
practice is legal.(16)

The Individual's Manager

The Individual's manager has worked at the facility for more than twenty years. He worked in the same
occupation as the Individual until he was promoted to a management position in that field.(17) He
currently is the Individual's manager.(18) For the ten years he worked as an hourly employee, he was a
member of the Individual's union, and served as a union official.(19)

He testified that, from his point of view as a manager, he was not troubled by an employee receiving
supplemental payments. He compared supplemental payments for union work to the common, and
generally approved, practice of other employees in the Individual's occupation working temporary jobs
during vacation time.(20) He testified that he is aware of one other union official who claimed
supplemental payments.
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The Individual

The Individual spent almost thirty years in union activities, serving at various times as a shift steward,
chief steward, vice- president and president of the local, and assistant vice-president and vice-president of
the region.(21) As a regional officer, he would typically spend six to eight days per month traveling to
other locals, where he would negotiate contracts and help resolve labor disputes.(22)

The Individual admits that he would sometimes file for supplemental payments while he was on vacation
and receiving vacation pay from his employer.(23) He testified that he did not seek opportunities for
supplemental pay to increase his income. Instead, while on vacation, he would sometimes receive
notification from a local where there was a possibility of a strike or other labor problem, requiring him to
travel to the union to take part in negotiations.(24)

The Individual stated that, prior to the investigation, no one indicated to him that there was anything wrong
with receiving supplemental payments.(25) During his tenure as a union officer, he believed it was a
common practice, and that all the regional officers that he served with claimed supplemental payments.(26)
He had been told by a previous regional vice-president that the practice was authorized.(27) He maintains
that, if he had known it was wrong to claim supplemental payments, he would not have claimed them.(28)

The Individual testified that he performed union business during all the times for which he claimed
supplemental payments.(29) He denies having ever claimed union reimbursement for time when he also
received regular hourly pay from his employer. He also denies ever claiming reimbursement from the
union for travel expenses that he did not actually incur.(30)

The Individual explained why he accepted a plea agreement to plead guilty to a misdemeanor charge of
making false entries into union records. He stated that, after he received a notice of the charges from the
Department of Labor, he consulted with an attorney. The attorney told him that contesting the charges at
trial could cost him up to twenty thousand dollars. In addition, the Individual faced the possibility of a
felony conviction at trial, with a prison sentence as a result. He therefore agreed to plead guilty to a
misdemeanor charge with relatively minor penalties.(31)

ANALYSIS

The Part 710 regulations provide that "the decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable and unfavorable,
as to whether the granting or continuation of access authorization will not endanger the common defense
and security and is clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

An adverse personnel action, such as denial of access authorization, can be based on a criminal act, even
in the absence of a conviction. Brown v. Department of Justice, 715 F.2d 662 (D.C. Cir. 1983). Thus in
evaluating an allegation of criminal behavior under Criterion L, the fact that an individual was acquitted,
that the charges were dropped, dismissed, or reduced, or that the case was dismissed, does not negate the
security concerns arising from the possibility that the underlying conduct actually occurred. Personnel
Security Hearing, Case No. VSO-0138, 26 DOE ¶ 82,786 (1997). The relevant question is whether the
Individual has shown that he does not disobey laws. A history of violating laws gives rise to the inference
that the Individual may not obey security regulations, and is thus inconsistent with the standards for
holding access authorization. Personnel Security Hearing, Case No. VSO-0036, 25 DOE ¶ 82,772 (1995).

In this case, there is no question that the Individual's claims for supplemental payments violated a law, as
shown by the investigator's affidavit and the Individual's guilty plea. Nevertheless, I believe the Individual
has resolved the security concern by showing he reasonably and in good faith believed that claiming
supplemental payments was a permissible practice.

file:///cases/security/vso0138.htm
file:///cases/security/vso0138.htm
file:///cases/security/vso0036.htm
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As an initial consideration, I find that the provision in the union bylaws that the Individual violated is
ambiguous. A reasonable reading of the provision indicates that union funds can be expended for either
time lost doing union work or time spent, but not lost, doing union work.

Moreover, the testimony at the hearing established that supplemental payments were considered
acceptable and that the provision was understood to permit supplemental payments at the time the
Individual held regional office. Both the union local's attorney and the current president of the local
testified that they were unaware of any prohibition against supplemental payments in the union bylaws
until charges were filed against the Individual. They both stated that they would consider the practice
acceptable were they unaware of the criminal charges against the Individual. The Individual's supervisor
testified that, from the point of view of the Individual's employer, there was no problem with receiving
supplemental pay. Furthermore, the investigator's letter to the regional vice-president, cited above, states
that in 1991 one official held the opinion that supplemental payments could be charged while an official
was on vacation under the terms of the collective bargaining agreement. Only after the Individual had filed
his supplemental payment claims was it established that the practice was contrary to union bylaws.

Finally, I find the Individual testified credibly that he did not know it was illegal to claim supplemental
payments. His credibility is supported by the fact that the claims for supplemental payments comprise the
only legal violation he committed in over thirty years at the facility and over ten years as a union officer.
In addition, the union local attorney, the current union president, and his manager all had worked closely
with him and testified to his honest and trustworthy character.

Thus, I find that the Individual's practice of claiming supplemental payments was based on a reasonable
and good faith interpretation of the bylaws as they were understood at the time he filed the claims.
Consequently, the Individual's claims for supplemental payments do not indicate a tendency to disregard or
disobey laws and regulations. I therefore find that the Individual has resolved the security concern raised
by his plea of guilty to accepting supplemental payments.

CONCLUSION

As stated above, I find that the Individual has adequately established that he has not engaged in any
unusual conduct or is subject to any circumstances which tend to show that he is not honest, reliable, or
trustworthy, as provided in Criterion L. Therefore, in view of the criteria set forth in 10 C.F.R. Part 710,
the substantial doubt about the Individual's eligibility for access authorization has been resolved by the
administrative review process. It is therefore my opinion that the Individual’s access authorization should
be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: October 23, 2001
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(1) The Notification Letter referred to the Individual receiving supplemental payments for time spent on
union business while he was on vacation. Accordingly, the testimony at the hearing focused on this
practice. However, an affidavit of an investigator with the Department Labor, filed after the hearing,
referred to instances when the Individual also claimed supplemental pay for time spent doing union
business on weekends and after hours on working days. Although these instances were not discussed by
the witnesses at the hearing, for the purposes of this proceeding, I believe that there is no significant
difference between these situations that gave rise to supplemental pay claims.

(2) Tr., pp. 54-57.

(3) Tr., p. 57.

(4) Tr., p. 56.

(5) Tr., pp. 64-64.

(6) Tr., pp. 59-60.

(7) Tr., pp. 60-61.

(8) Tr., pp. 62, 68.

(9) Tr., p. 70.

(10) Tr., pp. 61-62. The attorney stated, however, that the former president would now advise against it
since he has learned of the criminal investigations brought against the Individual and others.

(11) Tr., pp. 63-64.

(12) Tr., p. 63.

(13) Tr., p. 87.

(14) Tr., pp. 89, 94.

(15) Tr., pp. 97; 102.

(16) Tr., pp. 98-101.

(17) Tr., pp. 115-116.

(18) Tr., p. 116.

(19) Tr., pp. 118-120.

(20) Tr., pp. 125-126.

(21) Tr., pp. 148-49.

(22) Tr., p. 151.

(23) Tr., pp. 153-54, 160-61.

(24) Tr., pp. 153, 183-84..

(25) Tr., pp. 155, 176.
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(26) Tr., pp. 166-67.

(27) Tr., p. 187.

(28) Tr., p. 169.

(29) Tr., p. 160.

(30) Tr., p. 188.

(31) Tr., pp. 157, 164.
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Case No. VSO-0456 (H.O. Palmer September 19,
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

September 19, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: April 16, 2001

Case Number: VSO-0456

This Opinion concerns the eligibility of XXXXXXXXXX (hereinafter referred to as "the individual") to
receive an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

In 2000, the individual’s employer, a Department of Energy (DOE) contractor, requested a security
clearance for the individual. An investigation of the individual by the local DOE security office ensued,
and revealed that the individual had been arrested in 1987, 1989 and 1996 for Driving While Intoxicated
(DWI). Because this information raised security concerns, the individual was interviewed in 2000 by a
DOE Personnel Security Specialist. The interview did not resolve those concerns, and the individual was
referred to a psychiatrist for an agency-sponsored evaluation. The DOE psychiatrist provided a written
report of his evaluation to DOE security.

After reviewing the results of this investigation, the Director of the local Security Office determined that
derogatory information existed which cast into doubt the individual’s eligibility for access authorization.
The Director informed the individual of this determination in a letter which set forth in detail the DOE’s
security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the
Notification Letter. The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access
authorization.

The individual requested a hearing on this matter. The Director forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer. The hearing was convened near
the individual’s job site. Three witnesses testified at the hearing: a Personnel Security Specialist, the DOE
psychiatrist, and the individual himself. Despite being advised repeatedly by me and by the local Security
Office of his right to be represented at the hearing by an attorney and of the importance of presenting
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evidence in support of his eligibility for a security clearance, the individual represented himself, and
presented virtually no information in mitigation of the DOE’s security concerns.

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession
of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraph (j) of the criteria for eligibility for access to classified matter or special
nuclear material. 10 C.F.R. § 710.8(j). That paragraph refers to information that the individual has “[b]een,
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” The Notification Letter cites the
findings of the DOE psychiatrist, who diagnosed the individual as suffering from alcohol dependence. The
Letter further states that the individual’s reported usage of alcohol increased between his PSI in the
summer of 2000 and the psychiatric evaluation in the fall of that year. During the PSI, he said that he
consumed two beers a night during the week and four or five beers on Friday and Saturday nights.
However, when examined by the DOE psychiatrist, the individual reported that he drinks two beers per
night during the week and a twelve pack of beer on Friday and Saturday nights. The Letter also cites the
individual’s DWI arrests in 1987, 1989 and 1996.

III. Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all relevant information.”
10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable, that has a
bearing on the question of whether restoring the individual’s security clearance would compromise
national security concerns. Specifically, the regulations compel me to consider the nature, extent, and
seriousness of the individual’s conduct; the circumstances surrounding his conduct; the frequency and
recency of the conduct; the age and maturity of the individual at the time of the conduct; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the likelihood of
continuation or recurrence of the conduct; and any other relevant and material factors. 10 C.F.R. §
710.7(c).

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the
DOE has made a showing of derogatory information raising security concerns, the burden is on the
individual to produce evidence sufficient to convince the DOE that restoring his access authorization “will
not endanger the common defense and security and will be clearly consistent with the national interest.” 10
C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511
(1995) (affirmed by OSA, 1996), and cases cited therein.

As previously indicated, the individual did not attempt to rebut the allegations set forth in the Notification
Letter. In fact, the individual’s participation in the hearing was limited to responding to questions posed to
him, and to a brief closing statement, in which he indicated a willingness to enter into an appropriate
alcohol treatment program. He did not cross examine the DOE’s witnesses or present any witnesses or
documentary evidence of his own. The only conceivably mitigating information presented by the
individual was his statement that he has dramatically reduced his consumption since the psychiatric
evaluation to two or three beers per week. Hearing Transcript (Tr.) at 14. For the reasons that follow, I find
that this falls far short of the type of showing necessary to allay the serious concerns set forth in the
Notification Letter, and that the individual should not be granted access authorization.

As an initial matter, the DOE psychiatrist’s diagnosis of alcohol dependence stands unrebutted. After
reviewing the information obtained during his evaluation, which consisted of a two hour interview, three

file:///cases/security/vso0013.htm
file:///security/revoked.htm
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psychologic tests and a mental status examination, the DOE psychiatrist wrote:

According to the [Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition],
alcohol dependence . . . without physiologic dependence must include a maladaptive pattern
of substance abuse with at least 3 of 7 criteria. The 7 criteria include tolerance, withdrawal,
taking more than intended, persistent desire or unsuccessful effort to cut down, a great deal of
time spent in activities necessary to obtain the substance, impairment in important social or
occupational activities, and continued use despite knowledge of having a persistent or
recurrent problem resulting from the substance abuse.

Very clearly, [the individual] is alcohol dependent. He drinks more than he feels comfortable
with, wants to drink more than he does, and yet is shamed by his wife into drinking less. He
has unsuccessfully tried to stop drinking on two occasions. A considerable portion of his
social time is organized around drinking, first in bars and then at home on weekends. He has
been cited for 3 DWIs. He appears very responsive to the notion that his alcohol use pattern is
detrimental to his health and relationships.

DOE psychiatrist’s evaluation at 10. When asked whether there was anything in the evaluation or in the
Notification Letter that he disagreed with, the individual replied “No, not really.” Tr. at 38. After
thoroughly reviewing the information submitted to me, I find nothing in the record that would cause me to
doubt the accuracy of the DOE psychiatrist’s diagnosis.

Furthermore, there is insufficient evidence of reformation or rehabilitation of the individual’s condition.
During the hearing, the DOE psychiatrist testified about what he believed would constitute the type of
therapy that the individual needs. He said that he needs “to be involved directly in alcohol resistance
education such as Alcoholics Anonymous (AA) and if he [is] unable to stop drinking with that
intervention, then possibly an outpatient treatment program . . . would be important.” Tr. at 24- 25. He
added that the individual needs to completely abstain from alcohol use. Tr. at 26. When asked about the
individual’s testimony that he had sharply reduced his alcohol intake, the DOE psychiatrist replied that

There’s been some progress but not adequate to this point. [The individual] says he’s cut
down from one or two beers a day and a 12-pack on the weekends to a couple of beers, two
or three in a week. That’s an improvement but that’s been without any of the other supportive
interventions, such as AA or an outpatient substance abuse treatment program; and . . . it’s
doubtful that that kind of intervention he’s made himself will hold for the long term. He still
needs to be involved in [AA] or some other supportive treatment available to him . . . .

Tr. at 27.

The individual has not abstained from using alcohol and has not entered into an alcohol treatment
program. Tr. at 13. Moreover, in view of the DOE psychiatrist’s testimony and the individual’s previous
unsuccessful attempts to stop drinking, I find it unlikely that the individual will be able to continue to
control his alcohol intake in the absence of outside intervention. I therefore conclude that the individual
has failed to successfully mitigate the DOE’s security concerns under paragraph (j).

Based on the record in this proceeding, I am unable to conclude that granting the individual access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I find that the individual should not be granted access authorization.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, if review was sought of a
Hearing Officer Opinion, it was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. §
710.28(a). Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. §
710.28(b)-(e). The final rule preamble provides that in any pending case not already appealed to the
Director of the Office of Hearings and Appeals, an individual seeking review of a Hearing Officer
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Decision may select either the revised procedures or the prior procedures. 66 Fed. Reg. at 47061.
Accordingly, the individual in this case may seek review under either the revised or the prior regulation set
forth at 10 C.F.R. § 710.28.

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: September 19, 2001

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

September 13, 2001

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: April 26, 2001

Case Number: VSO-0457

This Decision concerns the eligibility of XXXXX XXXXXXX XXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) A Department of Energy Operations Office (DOE) denied the individual's request for an
access authorization under the provisions of Part 710.(2) This Decision considers whether, on the basis of
the evidence and testimony presented in this proceeding, the individual should be granted an access
authorization. As set forth in this Decision, I have determined that the individual should not be granted a
security clearance.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger the common defense and security
and is clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the individual sought a security clearance from DOE as a condition of his employment
with a DOE contractor. However, the DOE Office of Safeguards and Security (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access authorization was
tentatively being denied pending the resolution of certain derogatory information that created substantial
doubt regarding his eligibility. This derogatory information is described in a Notification Letter
subsequently issued to the individual on February 22, 2001, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8(l). More specifically,
Enclosure 1 attached to the Notification Letter (Enclosure 1) alleges that the individual has “engaged in

file:///ps401-500.htm#vso0457
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unusual conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy, or which
furnishes reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which
may cause [him] to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l)
(Criterion L). The bases for this finding, as stated in Enclosure 1, are summarized below.

As required to obtain a DOE security clearance, the individual completed a Questionnaire for National
Security Positions (QNSP), dated January 12, 2000. With respect to his employment record, the individual
indicated in his QNSP that in January 1999, he left his job with a previous employer (Previous Employer)
by mutual agreement following allegations of misconduct, more specifically upon being “Accused of
Accepting Gifts From Contractors.” A Personnel Security Interview (PSI) was conducted with the
individual on October 17, 2000, during which he disclosed additional information concerning the
employment incident revealed in the QNSP.

According to Enclosure 1, the individual stated during the PSI that his Previous Employer underwent an
investigation by the Federal Bureau of Investigation (FBI) pursuant to which a number of employees
“were let go” for receiving “bribes, kickbacks, etc.” from contractors. The individual relayed that he was
advised by an attorney representing the Previous Employer that he should resign or be fired, based upon
allegations that the individual had also received bribes and kickbacks. The individual later stated during
the PSI that he had received $5000 which the individual later discovered was part of “a kickback scheme”
arranged by his boss. The individual also received loans in the amount of $2000 and $3000 from an
employee of a contractor, which the individual never repaid. The individual further revealed that he had
accepted various gifts from contractors including liquor, sliced salmon, meals and a windbreaker jacket.
The individual was interviewed by the FBI who informed the individual that he might be charged with a
felony for his involvement in these matters. However, the individual was ultimately determined to be an
appropriate candidate for a Pretrial Diversion Program, under which all charges will be dismissed upon
successful completion of the program.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on April 26, 2001, the individual
exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On May 1,
2001, I was appointed as Hearing Officer in this case. After conferring with the individual and the
appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established. At the hearing, the DOE
Counsel called the individual as its sole witness. Apart from testifying on his own behalf, the individual
called two close friends as witnesses. The transcript taken at the hearing will be hereinafter cited as "Tr.".
Various documents that were submitted by the DOE Counsel and the individual during this proceeding
constitute exhibits to the hearing transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted. However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

In July 1996, following his retirement from the United States Navy, the individual accepted a position with
his Previous Employer as a port engineer. The Previous Employer is a Navy contractor that performs
maintenance and upkeep of U.S. cargo vessels. As a port engineer, the individual supervised and inspected
the work of subcontractors retained by the Previous Employer, and also maintained financial records of the
projects involving the subcontractors. The subcontractors were chosen through a bid process and the
individual had authority to make the final selection of the subcontractor for work projects of $5,000 or
less. According to the individual, it is common practice for port engineers to accept small gifts from the
subcontractors and their employees, and he himself has received meals, liquor, a jacket, candy and other
food items. Indeed, the individual maintains that the practice of accepting these gifts was encouraged by
his immediate supervisor (Supervisor).

In 1998, the Federal Bureau of Investigation (FBI) initiated an investigation of the Previous Employer
pursuant to which various employees of the Previous Employer, including the individual’s Supervisor,
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underwent federal prosecution for receiving illegal bribes and kickbacks on government contracts. The
Previous Employer terminated other employees for such alleged misconduct. In August 1998, the
individual’s records were subpoenaed by the FBI. In January 1999, the individual was contacted by an
attorney representing the Previous Employer who requested that the individual resign for alleged
misdealings with subcontractors, including his receiving bribes and kickbacks. According to the
individual, he resigned since he otherwise would have been fired. However, in the spring of 1999, the FBI
came to the individual’s home and interviewed him for purposes of possibly seeking prosecution of the
individual. The FBI was particularly interested in two loans that the individual received from an employee
of a subcontractor, and an improper expense report filed by the individual. These matters are explained in
greater detail below.

The individual accepted two loans from an employee of a subcontractor (Subcontractor Employee), first in
1996 in the amount of $2000 and then in 1998 in the amount of $3000. The individual had known the
Subcontractor Employee since 1991 and they had become friends. After the individual was hired by the
Previous Employer, the Subcontractor Employee encouraged the individual to come to him if the
individual ever needed money. The individual is a collector and trader of antique guns and in both
instances used the money to purchase guns for investment purposes. The Subcontractor Employee gave the
money to the individual in cash. The individual states that he intended to sell or exchange the guns for
profit and repay the loans with the proceeds. According to the individual, however, the Subcontractor
Employee instructed the individual not to repay either loan unless the Subcontractor Employee asked him
for repayment. Since the Subcontractor Employee did not ask, the individual never repaid either loan. By
the time of the FBI’s investigation of the individual in early 1999, the individual had already sold or
exchanged the gun acquired with the $2000 loan. However, the FBI seized a rare shooting rifle from the
individual’s possession that he purchased with the $3000 loan in 1998.

The second incident involving the individual that concerned the FBI related to a six- week temporary
assignment in the spring of 1998, when the individual was sent to assist in work being performed at a
shipyard in Mobile, Alabama. Normally on such travel assignments, the employee paid the expenses
associated with the assignment and received reimbursement from the Previous Employer upon completion
of the assignment and submission of an expense report. In this instance, however, the largest expense
item, the individual’s hotel bill amounting to approximately $5000, was paid directly by the subcontractor
that operated the shipyard. Nonetheless, upon returning from the six-week assignment, the individual
states that he was instructed by his Supervisor to submit an expense report covering the full amount,
including the $5000 paid by the subcontractor. The individual maintains that he had reservations about
submitting the inflated expense report but did so and later accepted the check because he was afraid that
he would be fired if he failed to follow his Supervisor’s instructions. According to the individual, he
intended to repay the $5000. During the summer of 1998, however, a number of shingles were torn from
the individual’s home by wind associated with a severe storm. The individual decided to use the $5000 to
have a new roof put on his home.

The FBI completed its investigation of the individual in the spring of 2000. On November 30, 2000, the
United States Attorney handling the case notified the individual by a letter to his attorney that information
showed that the individual had committed an indictable offense, receiving a kickback on a government
contract, 41 U.S.C. § 53(2). According to the individual, several of his former co-workers and associates,
including his Supervisor and the Contractor Employee, were convicted and received prison terms and/or
substantial fines. In the case of the individual, however, the U.S. Attorney’s letter stated that, subject to a
background investigation, the individual had been determined to be an appropriate candidate for referral to
the Pretrial Diversion Program, under which the individual will not be prosecuted or have a criminal
record if he successfully complies with all terms of the program. On May 2, 2001, the individual executed
an Agreement for Pretrial Diversion which places specific requirements upon the individual covering a 12-
month period.

II. Analysis
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A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s request for an access
authorization should not be approved since I am unable to conclude that such approval would not endanger
the common defense and security and would be clearly consistent with the national interest. 10 C.F.R. §
710.27(d). The specific findings that I make in support of this determination are discussed below.

A. Criterion L; Unusual Conduct

DOE Security denied the individual a security clearance based upon its finding that he has “engaged in
unusual conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy, or which
furnishes reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which
may cause [him] to act contrary to the best interest of the national security.” 10 C.F.R. § 710.8(l)
(Criterion L). Certainly, “[a]ny potentially criminal conduct raises serious security concerns because the
willingness to follow laws and regulations is a strong indication of the trustworthiness of the individual.”
Personnel Security Hearing, Case No. VSO-0069, 25 DOE ¶ 82,795 at 85,803 (1996); see Personnel
Security Hearing, Case No. VSO-0125, 26 DOE ¶ 82,774 (1997); Personnel Security Hearing, Case No.
VSO-0148, 26 DOE ¶ 82,796 (1997); Personnel Security Hearing, Case No. VSO-0039, 25 DOE ¶ 82,779
(1995). In the present case, the concerns of DOE Security arise out of its findings that the individual had
received illicit payments totaling $10,000 allegedly as part of a subcontractor kickback scheme
orchestrated by employees of his Previous Employer. Several of the individual’s former co-workers and
associates were in fact convicted on felony charges as a result of these activities, and pursuant to an FBI
investigation the U.S. Attorney determined that the individual also engaged in such criminal activity.(3)
While the individual was not convicted, this kind of criminal conduct is particularly disturbing in the eyes
of DOE Security since it indicates that an individual might be induced by illicit, secretive payments of
money to engage in actions inimical to national security.

I therefore find that DOE Security properly invoked Criterion L. The conduct admitted by the individual
casts serious doubt upon his judgment, reliability and trustworthiness. I further find, as explained below,
that the individual has failed to adequately mitigate these security concerns.

B. Mitigating Evidence
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Several considerations might serve to mitigate the concerns of DOE Security with regard to individual’s
conduct. The individual maintains that while he may have exercised poor judgment, he did not
intentionally violate the law. The individual maintains that the monies he received amounting to $10,000
were not bribes or kickbacks but loans that he intended to repay. Tr. at 54-55, 74. One of the close friends
(Close Friend #1) called as a witness by the individual is an Assistant District Attorney in the area in
which the individual resides. Close Friend #1 expressed his opinion that U.S. Attorney decided not to
prosecute the individual, but instead place him in the Pretrial Diversion Program, because there was a
weak criminal case against the individual. Tr. at 24-25. According to this witness, the individual may have
had a civil liability for repayment of the $10,000 he received but the individual was not guilty of criminal
conduct. Tr. at 35.

Notwithstanding the determination by the U.S. Attorney not to seek criminal prosecution of the
individual,(4) I have lingering difficulties with the individual’s explanations regarding both the $5000 in
loans he received from the Contractor Employee as well as the $5000 he improperly received from filing a
falsely inflated expense report. As explained below, the individual’s conduct in both instances belie his
professed good intentions. Moreover, I find disturbing the individual’s reluctance to admit his misconduct
and accept full responsibility for his actions.

Viewed objectively, the circumstances of the money he received from the Contractor Employee, $2000 in
1996 and $3000 in 1998, arouse reasonable suspicions. The individual states that the Contractor Employee
worked for one of his Supervisor’s “pet contractors”and recounts that the Contractor Employee
“repeatedly” offered him money which his Supervisor encouraged him to accept. Tr. at 64-65. The money
was given to the individual in cash and while the individual calls them “loans” no specific timetables or
terms of repayment were agreed upon, only that the Contractor Employee would ask him if ever he needed
it back. Tr. at 73-75, 80. The individual explains that since the Contractor Employee never asked for
repayment of the $5,000, the individual never attempted to repay any portion of it.(5) Tr. at 74-76. These
circumstances apparently led the FBI and U.S. Attorney to conclude that the monies received by the
individual from the Contractor Employee were not loans at all but improper cash payments, and to
therefore seize the valuable antique weapon that the individual acquired with the $3000 in 1998.(6) The
individual insists that he believed there was nothing wrong with borrowing money from the Contractor
Employee who was a friend, and that he had no basis for assuming that the money was from the contractor
rather than the Contractor Employee’s personal money. Tr. at 80; Exh. 7 (transcript of PSI) at 11, 18. I am
concerned that the individual still has not gauged the reality of the circumstances. The acceptance of
money from the Contractor Employee was very poor judgment, at best, based upon the appearance of
impropriety alone. The fact that the individual never repaid either loan strongly suggests intentional
misconduct.

I find similarly questionable the individual’s conduct and explanations with regard to his illicitly receiving
$5,000 by filing a false expense report, following a six-week business trip. The individual was well aware
that the expense report that he submitted included an approximately $5000 hotel bill that had already been
paid by the subcontractor. The individual testified that he nonetheless submitted the inflated expense report
because his Supervisor, who was well aware of the overage, directed the individual to do so and the
individual believed that he would be “blackballed” or “out of a job” if he did not take the $5000. Tr. at 52-
53.(7) The individual asserts that “I could not take that chance” and he therefore accepted the
reimbursement check including the $5000, deciding that “I’m going to hold off on it, keep it, I will pay it
back.” Tr. at 53.

I am deeply unsettled by the individual’s willingness to risk prosecution, loss of career and good reputation
by knowingly filing a false expense report and accepting $5000 under circumstances bordering on fraud,
based upon his speculation that he might be fired or blackballed if he did not do so. The individual
exhibited extremely poor judgment which was then exacerbated by his subsequent conduct. Having
accepted the $5000, the individual acted in a manner inconsistent with his explanation that he did not
consider it his money and was going to pay it back. Instead, the individual used the $5000 to put a new
roof on his home. During my examination of the individual, he clarified that his insurance company had
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already paid him for replacement of the shingles lost by storm damage and the re-roofing of the home was
therefore not an emergency situation: “What I did was I went ahead and put a metal roof on the house
because I have had constant shingle problems with the house.” Tr. at 72. The individual has never
attempted to pay back the $5000.

Again, I find that the individual has yet to grasp the severity of his actions in this matter. When asked
during the PSI whether he felt that he had done anything “illegal or wrong in any way” in this incident,
the individual responded: “Not really cause I was going to give it back. I just needed the money right
then.” Exh. 7 at 14. Later, during the same PSI, the individual conceded that he initially knew it was it
wrong, but still attempted to excuse his conduct: “You knew it at first, then you suspect it, then what the
hell. . . . [Y]ou look and you see the entire industry that I could see getting away with this stuff, you know.
. . . [I]t was just the way of doing business. That’s the way it was explained to me. It was expected.” Id. at
31. While the individual was somewhat more direct during the hearing, he still was hesitant to admit
culpability for his actions: “Knowing it was illegal? Yeah, well, let’s put it this way. Knowing it was
supposedly wrong, morally wrong, yeah.” Tr. at 63.

I note finally that the individual’s two character witnesses, close friends who have known the individual
for several years, described the individual as forthright, honest, upstanding, trustworthy and a good family
man. Tr. at 9, 18-19, 20, 26. Close Friend #1, an Assistant District Attorney, ventured that the individual
just got “duped into” a bad situation, Tr. at 24, and that the individual “got involved in what was probably
just a lack of good, solid, sit-down reasoning and judgment on his part.” Tr. at 28. The individual
maintains that he could never be persuaded to be involved in these kinds of dealings again because as a
result of his experience, “I’m a heck of lot smarter.” Tr. at 61.

Notwithstanding, I am not persuaded that the individual has overcome the concerns of DOE Security with
regard to his reliability and trustworthiness. The individual exercised very poor judgment and while he is
yet hesitant to admit it, he compromised his integrity and moral principles, and allowed others to convince
him to partake in highly questionable, if not illegal, activities for the sake of financial gain. These actions
by the individual are still fairly recent in time; indeed, under the terms of the individual’s Agreement for
Pretrial Diversion, he will remain under supervisory probation at least until May 2002. See Exh. 9. I
therefore do not support granting a security clearance to the individual at this time.

III. Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(l) in denying
the individual's request for an access authorization. For the reasons I have described above, I find that the
individual has engaged in conduct that tends to show that he is not honest, reliable and trustworthy, and
that the individual has failed to mitigate the legitimate security concerns stemming from this conduct. I am
therefore unable to find that granting the individual an access authorization would not endanger the
common defense and security and would be consistent with the national interest. Accordingly, I find that
the individual's request for an access authorization should not be granted.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.

Fred L. Brown

Hearing Officer
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Office of Hearings and Appeals

Date: September 13, 2001

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Decision as an access authorization or security clearance.

(2)On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending procedures for
making final determinations of eligibility for access authorization. 66 Fed. Reg. 47061 (September 11,
2001). The revised regulations were effective immediately upon publication and govern the present
Decision.

(3)The U.S. Attorney stated in a letter dated November 30, 2000, to the individual’s attorney, that “[t]he
United States Attorney for the Southern District of [] has information that [the individual] has committed
an offense against the United States, specifically, Title 41, United States Code, Section 53(2) to wit:
receiving a kickback on a government contract.” Exh. 8 at 1.

(4)I do not necessarily share the opinion of Close Friend #1 that the U.S. Attorney decided not to seek
criminal prosecution of the individual due to the weakness of the case. There are a number of other
plausible explanations including that individual had no previous criminal record and the amount of the
potential violation involving the individual, $10,000, was minor in comparison to the amounts of
kickbacks reportedly received by the individual’s Supervisor and others who had already been convicted.
See, e.g., Tr. at 55.

(5)The individual stated that it was originally his intention to repay the Contractor Employee out of profits
made from sale or exchange of the antique weapons he acquired with the loans. The individual
acknowledged, however, that he did not repay the 1996 loan although the gun acquired with that loan was
“swapped off or something.” Tr. at 68.

(6)Indeed forfeiture of the gun is one of the “Special Conditions” specified in the individual’s Agreement
for Pretrial Diversion: “[The individual] shall donate the antique firearm taken from you and now in
custody of the FBI to the Holocaust Museum at the Smithsonian in Washington, D.C.”. Exh. 9 at 3.
According to the individual, the firearm was a rare pigeon shooting gun crafted by a famous Jewish
gunsmith prior to World War II. Tr. at 67-68.

(7)According to the individual, he was unaware at the time that his Supervisor was part of an illegal
kickback scheme, later uncovered by the FBI: “[T]he people in Mobile [(the subcontractor)] were in
cahoots with my boss, and I found out later that this was part of a kickback scheme, I did not know it at
the time.” Tr. at 53.
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November 16, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: May 29, 2001

Case Number: VSO-0460

This Opinion considers the eligibility of XXXXXXXXXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." As explained below, it is my opinion that the individual's access authorization should not be
restored at this time.

I. BACKGROUND

The individual is an employee of a Department of Energy (DOE) contractor. The individual possessed a
DOE access authorization for several years, but this clearance was suspended on March 30, 2001 pending
the resolution of questions regarding the individual’s eligibility for access authorization. DOE security
personnel conducted an interview with the individual in August 2000 (the 2000 PSI) . In addition, at the
request of DOE security, the individual was evaluated in February 2001 by a DOE-consultant psychiatrist
(hereafter "the DOE psychiatrist"), who issued a Report containing his findings and recommendations on
February 19, 2001 (the “Report”). In May 2001, the Director of Personnel Security of the Area Office (the
Security Director) issued a Notification Letter to the individual. In this letter, the Security Director states
that the individual has raised security concerns under Sections 710.8(j) and (l) of the regulations governing
eligibility for access to classified material. Specifically, with respect to Criterion (j), the Security Director
finds that the individual has been diagnosed by the DOE psychiatrist as suffering from Alcohol Abuse, and
that this psychiatrist also has concluded that, as of February 13, 2000, there was not adequate evidence of
rehabilitation or reformation from this condition.

In addition to the psychiatrist’s findings, the Security Director relies on statements about the individual’s
consumption of alcohol and alcohol-related arrests that she made at Personnel Security Interviews
conducted on September 2, 1982 (the 1982 PSI), May 10, 1991 (the 1991 PSI), and April 28, 1992 (the
1992 PSI), and at the 2000 PSI.

With respect to Criterion (l), the Security Director finds that information in the possession of the DOE
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indicates that the individual has engaged in unusual conduct or is subject to circumstances which tend to
show that she is not honest, reliable, or trustworthy. In this regard, the Security Director cites her four
arrests for DWI which occurred in 1981, 1988, 1989 and March 2000, and one arrest for domestic violence
that occurred in April 1990. See Notification Letter, “Information Creating a Substantial Doubt Regarding
Eligibility for Access Authorization”.

The individual requested a hearing to respond to the concerns raised in the Notification Letter. In the pre-
hearing submissions made by the individual’s counsel, the individual did not contest the correctness of the
DOE psychiatrist’s conclusion that she suffered from alcohol abuse. Accordingly, the hearing convened on
this matter focused chiefly on the concerns raised by the individual’s past pattern of alcohol consumption
combined with reckless behavior, and on the individual’s efforts to mitigate those concerns through the
testimony of expert medical witnesses and individuals who are knowledgeable concerning the individual’s
current efforts to maintain her sobriety. The hearing was convened on September 27, 2001, and testimony
was received from eight persons.(1) The DOE presented the testimony of a personnel security specialist
and the DOE psychiatrist. Counsel for the individual called the individual, her sister, a long-time friend of
the individual, the individual’s supervisor, a social worker who the individual sees regularly (the
individual’s counselor), and a psychiatrist who examined the individual on three occasions (the
individual’s psychiatrist).(2)

II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer. As discussed below, Part 710
clearly places upon the individual the responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing Officer to base all findings relevant to this
eligibility upon a convincing level of evidence. 10 C.F.R. §§ 710.21(b)(6) and 710.27(b), (c) and (d).

A. The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt. The standard in this proceeding places the burden of proof on the individual. It is
designed to protect national security interests. The hearing is "for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The
individual must come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.27(d). Personnel Security Review (Case No. VSA-0087), 26 DOE ¶
83,001 (1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (VSA-0061), 25 DOE ¶ 83,015 (1996). The individual therefore is afforded a
full opportunity to present evidence supporting his eligibility for an access authorization. The regulations
at Part 710 are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by
regulation and through our own case law, an individual is afforded the utmost latitude in the presentation
of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. In addition to
his own testimony, we generally expect the individual in these cases to bring forward witness testimony
and/or other evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring
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access authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No.
VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶
82,769 (1995) (individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).

B. Basis for the Hearing Officer's Opinion

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). I must examine the evidence in light of these
requirements, and assess the credibility and demeanor of the witnesses who gave testimony at the hearing.

III. ANALYSIS

A. CRITERION (j) CONCERNS

In his Report, the DOE psychiatrist found that the individual meets the criteria for Alcohol Abuse set forth
in the “Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition” (DSM-IV). This diagnosis
is not disputed by the individual’s psychiatrist. Hearing Transcript (TR) at 98. The DOE psychiatrist based
his findings on the individual’s admitted past behavior in connection with alcohol,. Report at 7-8. He
summarized her history of alcohol related problems as follows:

[She] had her first DWI in 1981, a year before obtaining her Q access authorization. [She] had
the first of three [Personnel Security] Interviews regarding her alcohol abuse problems in
1982. Since obtaining her Q clearance, [she] has had three more DWI’s and one alcohol
related domestic violence arrest. She had an eight-year period of sobriety after her 1990
inpatient treatment program for alcohol dependency. However, she stopped treatment and
resumed drinking in 1998. She had her fourth DWI and fifth alcohol-related arrest on [March
2000]. Her last acknowledged drink was two months after this arrest.

Report at p. 9. The DOE psychiatrist stated that his diagnosis of Alcohol Abuse “probably understates” the
individual’s problem with alcohol. He provided the following explanation of his diagnosis of Alcohol
Abuse rather than Alcohol Dependence:

In her most thorough evaluation for alcohol use disorders in the 1990 thirty-day inpatient
program at [a rehabilitation facility], she was given the more serious diagnosis of Alcohol
Dependence. I chose the more conservative diagnosis of Alcohol Abuse since I do not have
the details of the [rehabilitation facility] evaluation, and [the individual] denies any past
history of alcohol withdrawal symptoms or development of tolerance to the effects of alcohol.
Three or more of the seven criteria for Alcohol Dependence are required for the diagnosis,
and my history showed she meets two of these criteria . . . . Additionally, [the individual]
meets [DSM.IV 305.00] criteria #1-3 for Alcohol Abuse . . . . Her DWI within the past year
fulfills the criterion for recurrent substance abuse in situations in which it is physically
hazardous. In addition to being her fourth DWI, this arrest constituted her fifth alcohol-related
arrest, fulfilling criterion 3, recurrent substance related legal problems. Her recent arrest also
represents a failure to fulfill role obligations for her DOE security clearance, since it
represents her fourth alcohol related arrest while holding a Q clearance, and occurred
subsequent to three PSI’s regarding alcohol. Her most recently acknowledged drink was eight
months before our evaluation, two months after her last DWI.

Report at 8. The DOE psychiatrist also concluded that, at the time of his evaluation in February 2001, the
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individual’s assertions of eight months of sobriety and attendance at Alcoholic’s Anonymous (AA) were
not adequate evidence of rehabilitation from her diagnosed condition of Alcohol Abuse. In this regard, he
notes that the individual has a strong genetic vulnerability to alcohol abuse, as evidenced by a family
history of alcoholism in her mother, father, grandfather and sister, and she began drinking at the early age
of 12.

Even after repeated DOE warnings and court-ordered treatments, she accumulated five alcohol
related arrests. She discontinued treatment and began drinking after an 8- year period of
sobriety. She has reentered AA, but has not obtained a sponsor. These factors indicate there is
not yet adequate evidence of rehabilitation and reformation.

Report at 9. As a result of these “negative prognostic factors”, the DOE psychiatrist judged that

two years treatment, from the date of her last drink in May 2000, would be necessary for
adequate evidence of rehabilitation or reformation. The weekly individual counseling[(3)] and
alcohol anonymous group meetings could provide adequate intensity of treatment over this
duration, although I would recommend she obtained a sponsor within the alcohol anonymous
program.

Report at 9.

Under direct and cross examination at the outset of the hearing, the DOE psychiatrist reiterated these
findings and conclusions contained in his Report, and further discussed the bases for his diagnosis of
Alcohol Abuse and his assessment of her rehabilitation efforts. TR at 42-81.

In the administrative review process, the Hearing Officer has the responsibility for making the initial
decision as to whether an individual with alcohol and/or drug problems has exhibited rehabilitation or
reformation. See 10 C.F.R. § 710.27. The DOE does not have a set policy on what constitutes
rehabilitation from substance abuse, but instead makes a case-by-case determination based on the
available evidence. Hearing Officers properly give a great deal of deference to the expert opinions of
psychiatrists and other mental health professionals regarding rehabilitation or reformation. See, e.g.,
Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation);
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding of no rehabilitation).

1. The Individual’s Abstinence

Clearly, a commitment to maintaining abstinence from alcohol is a necessary requirement to any showing
of rehabilitation by the individual from her diagnosis of Alcohol Abuse. As discussed below, I find that
the individual has successfully demonstrated that she has refrained from consuming alcohol since May
2000, and has recommitted herself to a program aimed at supporting her ongoing sobriety.

At the hearing, the individual testified that in 1990 she made the decision to get help for an alcohol
problem, and asked the Employee Assistance Program (EAP) to recommend an inpatient treatment
program. She completed a 30 day inpatient treatment program, which she described as “the best thing I
could have done in my life, because I left there a different person . . . .” TR at 136. She committed herself
to maintaining her sobriety, which she did successfully for seven and a half years. Toward the end of this
period, however, she testified that she became overconfident, and stopped attending AA meetings on a
regular basis:

So I kind of got away from the program, you know, and I lost all my values that they teach
you when you’re there, and one of them is you never go away from the program because, you
know, then you’re susceptible [to alcohol].

TR at 137. She testified that, in addition to her overconfidence, her relapse in 1998 was triggered by a
series of traumatic events: the deaths of her grandmother and her father, and the abrupt end of a long
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standing co-habiting relationship. TR at 139-40.

I had so much pain that I didn’t know how to deal with it, and the only way I could deal with
it and not feel that pain was by masking it with alcohol, and that’s when I relapsed.

TR at 140. This period of relapse ended in March 2000 when she had a serious motorcycle accident while
driving under the influence of alcohol. She testified that she suffered three broken ribs, a dislocated
shoulder, and a punctured liver, that she was hospitalized for about a week, and that her physical recovery
from this accident took about three months. TR at 141. During that period she realized that she needed to
stop drinking. She testified that the last time she tried to consume alcohol was in mid-May of 2000. TR at
143. In June 2000 she sought out a counselor. She saw the counselor every week for about six months, and
then biweekly. Recently, she has been seeing her weekly to help deal with feelings of stress. TR at 143. In
June 2000 she returned to AA, attending meetings twice a week. She obtained an AA sponsor in July
2000, at the advice of her psychiatrist [TR at 94-95], and she talks with this sponsor “every week or so.”
TR at 144. In addition, she testified that she is exercising regularly and is more actively religious, which
she feels is helpful to her AA-based reliance on a higher power. Id. She testified that she intends to
continue her active involvement in AA in the future. TR at 145. Under cross-examination, she readily
admitted her past problems with alcohol and described herself as a recovering alcoholic. She stated that
she intends to stay sober “the rest of my life.” TR at 156-58.

As corroborative support for her continuing abstinence, she presented the testimony of her sister, a friend,
her supervisor, and her counselor. Her sister, who is fifteen years younger than the individual, testified that
she was very close to the individual when she was growing up, and “thought of her as a second mother.”
TR at 103. She stated that she had been aware that the individual had sought treatment for alcoholism in
1990, and testified that in the years following, they socialized frequently and she was aware that the
individual was abstaining from alcohol. She also testified that the individual “went through a lot of
depression” at the time when her grandmother died and when she ended her cohabiting relationship.” TR
at 106. The sister testified that at the time these events occurred, she was “out doing [her] own thing” and
“I really wasn’t around the family too much.” Id. She stated that she had recently renewed her relationship
with the individual, who in the last four months has given her support and counseling in combating her
own problem with alcohol. The individual’s sister stated that she and the individual attend AA meetings
together twice a week. She also stated that two weeks ago, she and the individual began living together.
She testified that she has not seen the individual take a drink since her motorcycle accident in March 2000,
and that they do not keep any alcoholic beverages in their home. TR at 107-10.

The individual’s friend testified that she met the individual in high school, and were involved in sports
activities together, and remained friends afterwards. She stated that the individual had attended her
wedding. She said that she lost touch with the individual when she began raising her children, but that she
heard through a mutual friend that the individual had had problems with alcohol and had been through a
rehabilitation program in 1990. She testified that about four-and-a-half years ago they renewed their
friendship when she joined the individual’s gym. She stated that she and the individual work out together,
occasionally have lunch or dinner, go to a movie, and attend sporting events together. She stated that since
the individual’s accident in March 2000, she has spent time with the individual on average a couple of
times a week and has visited her home a couple of times a month. She testified that she has been aware
that the individual is pursuing a recovery program:

I know that she’s striving to make her life better, and she wants the quality of life for the rest
of her life. I know that she’s trying. I know that she’s going to meetings and has a sponsor
and is trying to get -- pick up the pieces.

TR at 129. She testified that she has not seen the individual drink alcohol since 1990, and was not aware
that the individual had relapsed from her program until after her March 2000 motorcycle accident. TR at
132.
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The individual’s supervisor states that he has worked with the individual for about six months, since his
arrival in her department, and that she is a very valuable, dependable employee. TR at 118. He testified
that this view is shared by the other department supervisors. TR at 123. He testified that he occasionally
has lunch with the individual, and has never seen her consume alcohol. He also stated that she had no
attendance problems and that she had never arrived at work smelling of alcohol. TR at 120-21.

The individual’s counselor, who has a masters in social work and is a licensed social worker, testified that
she began seeing the individual in June 2000. The counselor stated that initially they met once a week, but
in the last six months it was generally every two weeks, sometimes once a week. TR at 179. She testified
that she and the individual discuss her recovery issues, and that she feels confident that the individual “has
had nothing to drink in the time that I have seen her.” Id. She describes her commitment to her continued
sobriety as follows:

first of all, the [motorcycle] accident was an extremely serious event for her in her life and has
made her realize how vulnerable she is and was to this whole issue of drinking in her life, and
I think it’s been a very serious event for her and that she’s taken it very seriously, and I think
she’s very committed to continuing to look at this and work on this in her life.

TR at 180. Finally, the individual’s psychiatrist testified that he saw the individual on two occasions and
spoke to her on the telephone in July, August and September, 2001. Based on his observations and
experience, he stated that the individual “is in the top ten percent of people who are sort of taking action
and doing things and doing the things that are needed to maintain a stable recovery.” TR at 97.

I find that the individual has provided sufficient corroboration to support her assertion that she has not
consumed alcohol since May 2000. Although she has lived alone for much of this period, her openness
about her commitment to sobriety and her recovery program is supported by the testimony of her friend
and her sister. Her abstinence from alcohol at social functions is supported by the testimony her friend, her
sister and her supervisor. Her attendance at AA meetings since June 2000 is confirmed by her counselor.
Her counselor believes that the individual has maintained her sobriety since May 2000, and has been
honest with her in discussing these issues. Her psychiatrist also is impressed with her self awareness of
and honesty about her alcohol problem, and the actions she has taken. TR at 91-93. All of this convinces
me that she is seriously committed to maintaining her sobriety. Accordingly, I conclude that individual has
abstained from alcohol from June 1, 2000 until the hearing in late September 2001, a period of fifteen
months.

2. The Individual’s Progress Toward Rehabilitation

At the hearing, the DOE psychiatrist and the individual’s psychiatrist were both present to hear the
testimony of the individual and the other witnesses concerning her rehabilitation efforts. At the outset of
the hearing, the DOE psychiatrist testified concerning his diagnosis of alcohol abuse and his belief that the
individual needed to demonstrate two years of sobriety in order to mitigate the DOE concerns about her
alcohol abuse.

In [the individual’s] case, I gave the more conservative two years, because I felt that there
were a number of negative prognostic factors in her case -- basically, I’ve mentioned them
already -- strong family history [of alcoholism], heavy drinking at an early age, seriously
impaired judgment when she was intoxicated, blackouts.

TR at 56. He also emphasized that the fact that she has had a DOE security clearance since 1982, and that
she has had continuing problems with alcohol during that period indicates a continuing level of risk to the
DOE.

She had three of these DWIs while she held a security clearance. She was given a number of
personnel security interviews where they basically sat her down and said, “Look, we’re very
concerned about this, don’t do this again,” and then she was either unwilling or unable not to
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relapse.

Those are negative factors, and some employers, it’s like three strikes and you’re out, or in
this case, four strikes and you’re out, where after a certain number of problems, they say,
“This is getting too risky, the prognosis is too poor, this person is highly likely to relapse and
is unwilling or unable to take our recommendations not to drink to excess.”

So on the one hand, I’m sure her attorneys will argue -- and that’s a reasonable argument --
“Well, [two years of sobriety to demonstrate rehabilitation] is too strict. Why not have it
shorter?” You could also argue that this is too lenient; how many warnings should a person
get before they lose their Wal-Mart job, much less holding a security clearance to classified
information.

TR at 56-57. When asked to assess the impact on her current prognosis for rehabilitation of her 1990
residential treatment program and her eight years of sobriety following completion of that program, the
DOE psychiatrist indicated that these factors had to be viewed as a negative.

So the fact that she had entered into treatment [in 1990] is a good sign, certainly, and it
helped, and she went eight years without having any relapses or probably not drinking, but in
terms of her prognosis, I think I’d have to say that the fact that she had a relapse after a good
treatment program would be a negative factor in terms of that would maybe predict that she’s
likely to have another one even if she entered treatment now.

TR at 58.

In his testimony, the individual’s psychiatrist indicated a different conclusion. He testified that the
individual’s fifteen months of sobriety and her demonstrated commitment to her recovery program had
convinced him that she now has achieved rehabilitation from her diagnosis of alcohol abuse. TR at 99.
(4)With respect to the individual’s recovery program, he testified that her decision in June 2000 to get
counseling and return to AA indicated that she was able to (A) admit that she had an alcohol problem; (B)
believe that she had a problem; (C) commit to enter a recovery program; and (D) actually do the work:

She relapsed and drank for some time, and then when she hit the consequences, she got back
on board, did A, B, C, D and has continued to do them since the time she had the accident.

Now she didn’t stop drinking immediately, she stopped in May. That’s not unusual. We see a
lot of that. She was direct and straightforward about that. She’s been going to AA meetings,
she has a home group, and a home group is very important in AA because it’s a group of
people that know you. . . . . So it’s a more meaningful engagement in AA.

TR at 93-94. He also noted her willingness and ability to act on his advice to enhance her program.

When I talked to her, she went out and got a sponsor immediately; and while she had . . . .
done most of the [AA] steps back in 1990, ?91, . . . she’s at my recommendation doing those
steps again and has done the first five since July, and I find that pretty impressive. . . .

TR at 94. He considered the individual to be exceptional in this regard:

Of all the people that I’ve seen, in terms of what they actually do -- not what they say, but
what they actually do -- thus far on her recovery path, [the individual] is in the top ten percent
of people who are sort of taking action and doing things and doing the things that are needed
to maintain a stable recovery.

TR at 97. While he acknowledged that her relapse in 1998 was a very serious matter [TR at 93], he
believes that what she has done since the relapse “is, in fact, a very positive prognostic indicator.” TR at
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97. When asked about her risk of relapse, he testified that people who are going to meetings and who have
a sponsor and who have a home group are much less likely to relapse than people who are not as fully
involved in a recovery program.

I suspect at this point in time that this experience [or relapse] has been very helpful to her in
understanding that there may be no time in her future when she’s going to know enough not to
need at least some sort of support with her [alcohol] problem, and my sense is also that if she
were to incur significant losses that the work she’s doing therapeutically and in the AA
program would protect her from a relapse even in the face of personal trauma.

TR at 101-02. He indicated that her current risk of relapse was the same as for persons who had achieved a
permanent sustained remission from alcohol abuse. TR at 102.(5)

At the close of the hearing, the DOE psychiatrist was invited to provide his opinion concerning what he
had heard concerning the individual’s recovery efforts since he examined her in February 2001, and to
provide an updated prognosis concerning her rehabilitation. He stated that the opinion of the individual’s
psychiatrist was “very significant” to him, as was the individual’s continuing sobriety. However, he also
indicated that the fact that her recovery program is being carried out under the “heavy external stress” of
possibly losing her clearance is also significant. He stated that with respect to a long-term prognosis for
rehabilitation, this stress “a little bit discounts the significance of her added period of sobriety,” because it
was maintained during a period of heavy external pressures that are going to be released after the hearing.
He therefore continued to recommend a two year period of sobriety as a requirement for a finding of
rehabilitation.

I think her problems still are significant, and I think being on the conservative side of a two-
year period would be what I recommend. I haven’t seen anything dramatically different since I
saw her [in February 2001]. A slow, considered improvement, which I think is a good sign, a
little bit discounted because it’s done under the period of an external stressor, bottom line is
my opinion would be about the same as it was when I evaluated her a few months ago.

TR at 162. The DOE psychiatrist stated that if the individual continued to maintain her sobriety for an
additional eight months, for a total of two full years, then he would consider her to have demonstrated
adequate evidence of rehabilitation. TR at 172. Following these statements, the individual’s psychiatrist
stated that he continued to believe that she is rehabilitated and that “I’m almost certain [the individual is]
going to remain sober regardless of what happens with this clearance thing.” TR at 174.

As I stated above, the DOE does not have a set policy on what constitutes rehabilitation from alcohol
related disorders, but instead makes a case-by-case determination based on the available evidence, with
substantial deference afforded to the expert opinions of psychiatrists and other mental health professionals.
From the testimony I heard at the hearing, I am persuaded that the individual sincerely intends to continue
abstaining from alcohol, has obtained counseling and made other significant positive changes in her life,
and is attending AA meetings regularly and actively participating in its recovery program. However, I am
unable to find that there has been sufficient rehabilitation or reformation to mitigate the DOE's security
concerns. My position is based primarily on the individual’s sixteen month period of abstinence and on the
expert testimony by the DOE's board-certified psychiatrist that this period of abstinence does not yet
establish the individual’s rehabilitation.

In cases filed with this Office, it is very rare for a psychiatrist to find reformation or rehabilitation where
an individual has been abstinent for less than one year. See Personnel Security Review (Case No. VSA-
0049), 25 DOE ¶ 83,011 (1996) (Hearing Officer who found individual rehabilitated from alcohol
dependency based on a 28-day inpatient treatment program and three months' abstinence was found on
appeal not to have considered the psychiatrist's testimony that the passage of time was an important factor
in lowering the risk of relapse). This is because, as the DOE psychiatrist stated at the Hearing, a period of
one year is generally viewed as necessary to reach a state of sustained remission, and there is evidence to
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indicate that the first year is especially risky for relapse. TR at 54.

Although the individual has exceeded this minimum requirement for reformation with sixteen months of
demonstrated abstinence, the informed medical experts differ on whether this amount of time is adequate
in her case. The individual’s psychiatrist cites the individual’s current attitude and awareness of her
problem, as well as the active recovery program that she is pursuing, as persuading him that her sixteen
months of demonstrated abstinence are sufficient to show rehabilitation. However, the DOE psychiatrist
cites significant risk factors for the individual’s long-term prognosis, including the individual’s past
history of alcohol use and her relapse while possessing DOE access authorization, as indicating that two
full years of abstinence from alcohol are necessary for her to demonstrate rehabilitation. I find the
concerns raised by the DOE psychiatrist to be reasonable and persuasive, and accept his conclusion that
rehabilitation has not yet occurred. With only sixteen months of demonstrated sobriety, the individual's
risk of relapse remains unacceptably high. Accordingly, I believe that it would not be appropriate to
restore the individual's access authorization at this time. However, there is a medical consensus that if the
individual continues her recovery program and maintains her abstinence from alcohol for two full years,
she will have demonstrated rehabilitation from the DOE’s Criterion (j) concerns. Based on the entire
record in this matter, including my observations at the hearing, I believe that this conclusion is correct.

B. CRITERION (l) CONCERNS

With respect to Criterion (l), the Security Director finds that information in its possession indicates that the
individual has engaged in unusual conduct or is subject to circumstances which tend to show that she is
not honest, reliable, or trustworthy; or which furnishes reason to believe that she may be subject to
pressure, coercion, exploitation, or duress which may cause her to act contrary to the best interests of the
national security. In this regard, the Security Director cites her four arrests for DWI which occurred in
1981, 1988, 1989 and March 2000, and one arrest for domestic violence that occurred in April 1990. See
Notification Letter, “Information Creating a Substantial Doubt Regarding Eligibility for Access
Authorization.(6) Since all of these arrests occurred while the individual was under the influence of
alcohol, I believe that she must demonstrate rehabilitation or reformation from her problem with alcohol
in order to mitigate these concerns. As discussed above, the individual is currently abstaining from alcohol
and is actively participating in a recovery program. However, she has not yet maintained her abstinence
long enough to demonstrate rehabilitation from her diagnosis of alcohol abuse. I therefore cannot find that
she has mitigated these Criterion (l) concerns at this time.

IV. CONCLUSION

For the reasons set forth above, I find that the individual suffers from alcohol abuse subject to Criterion
(j), and, while under the influence of alcohol, has performed actions that raise Criterion (l) concerns.
Further, I find that this derogatory information under Criterion (j) and (l) has not been mitigated by
sufficient evidence of rehabilitation at this time. Accordingly, after considering all the relevant
information, favorable or unfavorable, in a comprehensive and common-sense manner, it is my opinion
that the individual has not yet demonstrated that restoring her access authorization would not endanger the
common defense and would be clearly consistent with the national interest. It therefore is my opinion that
the individual's access authorization should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office
ofHearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.



Case No. VSO-0460 (H.O. Woods November 16, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0460.htm[11/29/2012 1:36:34 PM]

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: November 16, 2001

(1)At the individual’s request, the regulatory time period for convening a Part 710 hearing was extended
by thirty-one days, with the specific approval of the OHA Director. See July 17, 2001 letter from Hearing
Officer Kent S. Woods to the parties.

(2)As indicated by their resumes (Individual’s Hearing Exhibits 1 and 2), both the DOE psychiatrist and
the individual’s psychiatrist have extensive clinical experience in diagnosing and treating alcohol related
illnesses. I considered them to be expert medical witnesses in that area.

(3)The individual receives counseling from a licensed social worker (the Social Worker), who she has
seen on a bi-weekly or weekly basis since June 2000.

(4)The individual’s psychiatrist stated that he agreed with the DOE psychiatrist’s diagnosis of alcohol
abuse, and also with the DOE psychiatrist’s comments in his Report that there were some grounds for a
diagnosis of alcohol dependence. TR at 98.

(5)At the hearing, both the individual’s psychiatrist and the DOE psychiatrist indicated that their prognoses
were based in part on clinical studies assessing the general risk of relapse over time of persons involved in
alcohol recovery programs. See TR at 99-102, 169-170.

(6)”Although not listed as a Criterion (l) concern, this portion of the Notification Letter at Section I(F)
cites an instance where the individual apparently provided different answers at her 2000 PSI and in a June
2000 interview with her counselor concerning when she had stopped drinking following her March 2000
motorcycle accident. At the hearing, the DOE security specialist testified that she had recently reviewed
the counselor’s notes and discovered that the individual had given her counselor the same date, May 2000,
as she had given the DOE. TR at 28-30. Accordingly, I believe that any concerns raised by Section I(F) of
the Notification Letter have been resolved.
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Case No. VSO-0462 (H.O. Wieker October 12,
2001)

For full history of this case, and llinks to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

October 12, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 4, 2001

Case Number: VSO-0462

This Opinion concerns the eligibility of xxxxxxxxxxxx (hereinafter "the individual") to hold an access
authorization. (1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Opinion will consider whether, based on the testimony and other evidence presented in this
proceeding, the individual’s suspended access authorization should be restored. As discussed below, I do
not recommend restoration in this case.

I. Background

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to his eligibility for an access authorization in connection with his work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of the derogatory
information.

The first concern cited in the Notification Letter involves information indicating that in an evaluation
report of March 20, 2001, a DOE consultant psychiatrist (hereinafter DOE psychiatrist) diagnosed the
individual as suffering from a “pathological gambling disorder.” The report concluded that this disorder
may cause a significant defect in the individual’s judgment and reliability. According to the Notification
Letter, this constitutes derogatory information under 10 C.F.R. § 710.8(h)(hereinafter Criterion H).(2)

The Notification Letter also specified information that it states constitutes derogatory information under 10
C.F.R. § 710.8(l)(hereinafter Criterion L). With respect to Criterion L, the Notification Letter suggested
that the individual’s significant gambling losses cause the type of financial difficulty which may indicate
the individual is not trustworthy. The Criterion L security concern was also based on the individual’s
November 1998 arrest for domestic violence.

file:///ps401-500.htm#vso0462
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The Notification Letter informed the individual that he was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the DOE Counsel presented the testimony of the DOE psychiatrist. The individual, with the
assistance of the president of a local labor union (hereinafter the “union president”), presented the
testimony of himself, his wife, his parents, his brother, his half brother, a religious advisor, the vice
president of the local labor union (hereinafter the “union vice president”), four friends and his supervisor.
The basic position of the individual is that he had a serious gambling problem during 1998. However,
because he has gambled infrequently since 1998 and committed in December 2000 to completely stop
gambling, he believes he is rehabilitated. The individual presented witnesses to corroborate his testimony
that he had not gambled since December 2000 and to indicate their support of the individual’s
commitment not to gamble. Below is a summary of the testimony presented at the Hearing.

II. Hearing Testimony

A. The DOE Psychiatrist

The DOE psychiatrist reiterated the diagnosis that he reached in his March 2001 evaluation report to the
effect that this individual suffers from pathological gambling disorder with adjustment disorder and with
depressed mood. According to the DOE psychiatrist, the adjustment disorder and a depressed mood has
been resolved. Transcript (Tr) at 10. He believed that the pathological gambling disorder manifested itself
in financial and domestic problems caused by the individual’s excessive gambling.

The DOE psychiatrist described the individual’s background as follows. Prior to 1994 the individual had
only gambled a few times during vacations. During 1994 the individual started gambling at the three local
casinos. All of his casino gambling was done on slot machines. His gambling activities at the local casinos
increased over time. During 1997 and 1998 the individual’s gambling was at its most involved. Tr at 10.
As a result of gambling losses during 1998, the individual had problems with a number of overdue bills. In
order to obtain additional funds, he borrowed money from his parents and withdrew money from his 401k
retirement plan. During that period he became depressed and preoccupied by gambling and obtaining
money to gamble. During 1998 he thought his problems were so bad that he could not stop gambling. Tr
at 11. He became angry when he saw other people win. He believed he should and would win money
playing slot machines. In addition, during 1998 his depression and financial problems were causing
numerous arguments with his wife regarding his gambling and their finances.

The DOE psychiatrist testified that on September 27, 1998, the individual hit bottom. Tr at 12. On that date
he withdrew $2,500 from his bank and decided to risk it all at the local casino. He lost all the money. On
the way home he drove his car off the road in an attempt to drive over a cliff. His car got caught on some
rocks. Report at 2. Following that suicide attempt he was hospitalized for four days at a local psychiatric
hospital where he was treated for depression.

B. The Individual

The individual testified that after the hospitalization in September 1998 he attended approximately five
gamblers anonymous meetings. During this period he decided to stop gambling. Tr at 36. He testified that
he did not gamble between September of 1998 and May of 2000. During May of 2000 he went to Las
Vegas to attend a wedding and had what he characterizes as a “relapse.” He decided to gamble on the slot
machines at his hotel. Tr at 36.

After the individual returned home from Las Vegas, he went to local casinos approximately five or six



Case No. VSO-0462 (H.O. Wieker October 12, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0462.htm[11/29/2012 1:36:35 PM]

times to gamble on their slot machines. Tr at 41. During December of 2000 he recommitted to stop
gambling. Tr at 41. His testimony indicates he has not gambled between December of 2000 and the
August 2001 hearing date. He testified that he no longer has the desire to gamble. He indicated that the
excitement and thrill of gambling were no longer there for him. Tr at 41. He indicated that he has made up
his mind not to waste money gambling. Tr at 43.

C. Union vice president

The union vice president testified that each of the local casinos provides rewards to gamblers on the basis
of the money they deposit into the casino’s slot machines. The more a gambler deposits in slot machines
the more rewards, such as free meals and tickets to sporting events, the gambler receives. Deposits into
slot machines are recorded in the casino rewards system only if the gambler inserts his player’s card in the
slot machine when he is playing the machine. All of the slot machines in a casino are connected and each
casino tracks the activity of all its gamblers that use their player’s card.

At the request of the individual, the union vice president obtained those records from two of the three local
casinos. Tr at 69. The union vice president testified that despite his best efforts the third casino refused to
provide him with those records. The records from the two local casinos were submitted into the record of
this case. Those records confirm the testimony of the individual that he gambled five times during 2000.
(3) Those records also show that there has been no gambling activity since December 2000. The union vice
president indicated that it is easy to play a slot machine without inserting a player’s card. However, he
testified that the records from the two casinos are a partial showing of the individual’s resolve not to
gamble. Tr at 74.

In addition the union vice president testified that the individual was very intent on his resolve not to go
near the casinos. Tr at 69. The individual would not accompany the union vice president to the casino to
help obtain the casino’s agreement to release the records. As an alternative approach the individual
provided the union vice president a notarized statement authorizing the casinos to release the records to
the union vice president.

D. The religious counselor

The counselor testified that he believes the individual had a gambling problem. Tr at 123. He indicated
that the individual called him during his hospitalization in September 1998. The counselor went to the
hospital and had a long discussion with the individual to help him deal with his difficulties. Tr at 115. The
counselor testified that the individual is very strong willed and the individual has been able to walk away
from his problem. Tr at 118. He indicated that he has not counseled the individual since that visit at the
hospital, but that the individual knows if he has problems he can call on him. Tr at 116.

The counselor testified that he was not aware that the individual gambled five or six times in 2000. The
counselor strongly believed that if the individual was addicted to gambling, he would not be able to limit
his gambling to a few isolated incidents over a three year period. Tr at 118. The counselor therefore
believes the individual has overcome his gambling problem.

E. The supervisor

The individual’s supervisor testified that he has been the individual’s supervisor for six years. Tr at 96. He
also testified that the individual is a good worker and always arrives at work on time. Finally he testified
that he and the individual share a telephone at work and that the individual has never received any
telephone calls from creditors on the shared phone. Tr at 97.

F. The Friends
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Friend #1 is an employee at the DOE site who is a part time black jack dealer at a local casino. He
testified that he has known the individual for twenty years and that when the individual was gambling he
saw him from time to time at the casino. He testified that he has not seen the individual for two years in
the casinos or in the town where the local casinos are located. Tr at 81. He testified that the fact that he
has not seen the individual in the vicinity of the local casinos indicates the individual is not gambling. (4)
Tr at 83.

Friend #2 testified that he has known the individual for thirteen years at the DOE site and has gotten to
know the individual well while playing softball. Tr at 97. He testified that he only recently learned of the
individual’s gambling problem. Tr at 104. He testified that he talked with the individual about his
gambling on one occasion. Tr at 106.

Friend #3 has known the individual for 20 years on the DOE site and they have been close friends for six
years. Tr at 98. He testified that he was surprised to learn about the individual’s gambling problem. Tr at
100. He testified that he has never seen the individual gamble on sports events. Tr at 100. He testified that
he has not had a discussion with the individual about his gambling.

Friend #4 has known the individual for twenty years. Tr at 100. He considers the individual to be a good
friend. He socializes with the individual on a regular basis. Tr at 101. He indicated that he has talked with
the individual a number of times regarding his gambling problem. Some of those discussions were prior to
the individual’s suicide attempt. Tr at 102. He testified that the individual has indicated to him that he is
leaving gambling “alone.” Tr at 103. Friend #4 strongly believes that the individual has committed not to
gamble and therefore he is over his gambling problem.

G. Parents

The individual’s father testified that his relationship with his son has always been excellent. Tr at 145. He
testified that his son promptly repaid the money he lent to him. Tr at 145. He testified that he believes the
individual’s suicide attempt was a cry for help rather than an attempt to end his life. He believes the
individual has committed to stop gambling and therefore has overcome his problem. Tr at 150. He
indicated he would seek professional help for the individual if the gambling problem ever recurred. Tr at
150. He testified that he was not aware that the individual gambled during the year 2000. Tr at 151.

The individual’s mother testified that the individual is a loving son who has always been supportive. Tr at
141. She testified that her son has always repaid the loans she and her husband have made to him. Tr at
142. She testified that if her son started gambling he probably would not tell her. She strongly believes he
has committed not to gamble and therefore he will not start gambling again. Tr at 143. She believes that
the individual is very strong willed and once he has made a commitment she is sure that he will honor that
commitment.

H. Siblings

The individual’s brother testified that the individual is a very generous and good man. Tr at 128. He
testified that the individual has never asked to borrow money from him. Tr at 129. The brother testified
that he was aware that the individual had a gambling problem for two and a half years, and that he advised
the individual to get professional help. Tr at 129. His testimony indicated he believed the individual had
received professional help. When questioned on the form of professional help that the individual obtained,
the brother indicated he did not know the specific help that the individual received. Tr at 131-132 and 134.
Finally he testified that if the individual had a relapse he felt the individual would confide in him, his
parents, his other immediate family and his friends. Tr at 130.

The individual’s brother-in-law testified that the individual has been a strong moral force in his life and
been extremely helpful in addressing the problems in his life. Tr at 136. He testified that he learned of the
individual’s gambling problem four years ago. He testified that he told the individual to get professional
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help prior to his suicide attempt. Tr at 138. He indicated that he believes the individual recognizes that
abstinence from gambling is the best approach. Tr at 140.

I. Wife

His wife testified that she and the individual are very close and that he regularly confides in her. Tr at 158.
She testified that she was aware of his gambling problem prior to his suicide attempt and his gambling
caused a substantial number of domestic arguments during 1998. Tr at 159. She testified that the individual
is a very good person who is generally even-keeled and quiet. Tr at 160. She testified that she believes the
individual has the ability to stick to his commitment to stop gambling. Tr at 161.

When asked what steps she would take if the individual started gambling again, she indicated she was
unsure of what she could do if he had a relapse. Tr at 161. She testified that for the last two years he has
deposited his payroll check in her account and she is responsible for paying the bills. Tr at 162. She did
testify that it was a joint account so the individual was able to access the funds. Tr at 163. However, she
indicated that she was balancing the account every few days and would be aware if the individual was
withdrawing funds. She was asked where the individual got the money to gamble during 2000. She
testified that the individual has a savings account. Tr at 167. She indicated that even though he might be
able to gamble with that money she would know if he were gambling because she and the individual stay
in very close contact. Tr at 167.

III. Analysis

A. Applicable Standards

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we apply a different standard, which is designed to protect national security interests. A hearing is "for the
purpose of affording the individual an opportunity of supporting his eligibility for access authorization." 10
C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing with evidence to
convince the DOE that granting or restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the interests
of the national security test" for the granting of security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990)(strong presumption against the issuance of a security clearance). Consequently, it is
necessary and appropriate to place the burden of persuasion on the individual in cases involving national
security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

Once a security concern has been found to exist, the individual has the burden of going forward with
evidence to rebut, refute, explain, extenuate or mitigate the allegations. Personnel Security Hearing (VSO-
0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995). See also 10 C.F.R. § 710.7(c).

Based on the testimony of the supervisor and the other witnesses that work with the individual, I believe
that the individual’s problems have not caused any problems in his work. However, an excellent work
record is not sufficient to resolve questions about eligibility for access authorization. The holder of a
security clearance must demonstrate good judgment and reliability outside the workplace as well as on the
job, since poor judgment off the job could pose an unacceptable security risk. I will therefore analyze the
evidence and arguments brought forward with respect to each Criterion.

file:///cases/security/vso0002.htm
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B. Criterion L

There are two bases for the Criterion L concern. The first basis is an arrest for domestic assault in
November, 1998. The second basis is several facts that indicate that the individual had financial difficulties
during 1998.

The individual and his wife testified about the domestic violence incident. Their testimony and the
testimony of family members and friends indicated that the violence was a one time incident related to the
individual’s 1998 depression. The record indicates the individual completed court-ordered domestic
violence counseling. The testimony of the wife and the family members indicate that the domestic
violence has not recurred. The DOE psychiatrist testified that the individual’s depression has been
resolved. Since the domestic violence was a one time event that occurred almost three years ago and, as
the DOE psychiatrist testified, was related to depression which has been resolved, I believe the individual
has demonstrated that he will not engage in future domestic violence. Therefore, I believe the domestic
violence security concern has been mitigated.

The events that indicate the individual may have serious financial difficulties include the following events
which took place in 1998. The individual borrowed $2,500 from his parents, he withdrew $2,500 from his
401k retirement plan and he was overdue on his mortgage and a number of credit card bills. As the
notification letter indicates, these financial difficulties were the result of the individual’s substantial
gambling losses. The individual brought forward his credit report and his checking account statements. He
and his wife testified openly about their financial position. It is clear that the individual and his wife had
numerous unpaid debts in 1998. However, they are now current on all of their bills and have almost no
outstanding credit card balances. The testimony of his parents and his wife convinces me that the
individual has repaid the loan made by his parents. Except for the period in which the individual lost
significant amounts of money gambling, it is also clear that the individual and his wife spend less than
their monthly income and do not have overdue bills. I therefore believe the individual has mitigated the
security concern relating to financial problems.

Therefore, it is my opinion that the individual has mitigated the security concern relating to Criterion L.
The remaining security concern relates to the individual’s compulsive gambling disorder.

C. Criterion H

The individual has admitted that he had a significant gambling problem in 1998. He admits that his
gambling problem caused him to attempt to commit suicide and caused serious domestic arguments. The
individual believes that since September 1998 he has demonstrated control over his compulsive gambling
disorder. He indicates that he gambled six times in the year 2000 and has not gambled since December
2000. He believes that the nine months (December 2000 through August of 2001) of not gambling indicate
that he is rehabilitated.

At the end of the hearing the DOE psychiatrist was asked for his views on whether he believes the
individual should be considered rehabilitated. He indicated “I would say the prognosis is good and that he
is well along the way.” Tr at 178. He indicated that he would not consider the individual currently
rehabilitated because he has only nine months of continuous abstinence. In this regard he testified: “The
recovery process goes on indefinitely, but if we had to draw a line, I certainly would not draw it sooner
than one year.” Tr at 179. He testified that the best option to determine if the individual is rehabilitated is
to wait until December 2001 when the individual has had 12 months of continuous abstinence and then
have the individual reassessed by a psychiatrist. Tr at 180.

The individual believes that his resolve not to gamble combined with his nine months of abstinence is
sufficient to demonstrate rehabilitation. The individual has clearly committed to cease gambling. The
testimony of the friends and family indicated he was strong willed and honorable. They all strongly
believe that he is of high character and will live up to his commitment. Certainly, his strong commitment
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not to gamble is an important step in the rehabilitation process. However, it is common for people to
unsuccessfully commit to abstinence from an activity to which they are addicted. I agree with the DOE
psychiatrist that such a commitment with only nine months of abstinence is insufficient to demonstrate
rehabilitation. Personnel Security Hearing, Case No. VSO-0244, 27 DOE ¶ 82,797 (March 18, 1999), aff’d
(OSA August 12, 1999). I therefore conclude that the probability of a relapse is presently at an
unacceptably high level.

The question of whether the individual will be rehabilitated after twelve months of abstinence is highly
speculative at this time. Nevertheless, I will analyze the individual’s contention that he will be able to
maintain his commitment not to gamble. In order to perform that analysis, I will evaluate two elements of
rehabilitation programs that the DOE psychiatrist indicated improve the likelihood that a gambler will
successfully remain abstinent. The first is seeing a professional that the gambler perceives as an advocate.
Tr at 189. The DOE psychiatrist pointed out that such a professional can assist a gambler in understanding
how to avoid a relapse and help him develop a relapse prevention plan. Tr at 184. The second element of
rehabilitation is being open with supportive friends and family. The DOE psychiatrist indicated that the
more people that know about the gambling problem the more likely a gambler is to avoid a relapse. Tr at
179.

The DOE psychiatrist was clear that professional help and family involvement are not required elements of
every gambler’s rehabilitation program. The DOE psychiatrist testified that in this case two events suggest
the individual needs a comprehensive program. The first was the individual’s suicide attempt which the
DOE psychiatrist indicated was a very serious matter. The second was the individual’s prolonged relapse
during 2000. In the absence of a comprehensive program the DOE psychiatrist believed in order for this
individual to be considered rehabilitated he needed more than a year of abstinence or a favorable
psychological evaluation at the end of a year of abstinence.

The individual has not seen a professional counselor. The only counseling the individual has received is
his five sessions of gamblers anonymous in 1999. When asked to describe his relapse prevention strategy,
the individual indicated he does not consider a relapse a possibility because he has committed not to
gamble. He is convinced that because he is a strong and honest person his commitment is sufficient to
demonstrate that he will not gamble again. I am sure he believes he will honor his commitment and
therefore, I am convinced his testimony was honest. Nevertheless, I am not persuaded that he is even
aware of the difficult problems he may encounter over time, much less prepared with strategies for
handling them. Without a full understanding of the problems associated with maintaining abstinence and
without a professional to consult when difficulties occur, I agree with the DOE psychiatrist that the nine-
month period is not sufficient to demonstrate rehabilitation in the case.

The second element of an appropriate rehabilitation program mentioned by the DOE psychiatrist is
openness with supportive friends and family. The individual brought forward a number of friends and
family that clearly care about him and are involved on a day to day basis in his life. Most of them believed
that the individual’s word that he was not going to gamble was sufficient to convince them that he will not
gamble again.

I am concerned about the individual’s pattern of not sharing his problems and failures with his friends and
family. For instance his mother, father, brother and religious counselor did not know that the individual
had been gambling in the year 2000. In fact, his mother testified that she did not believe he would tell her
if he started gambling. Another example of the individual’s failure to communicate concerned his brother-
in-law. His brother-in-law and he discussed the need for professional help. The brother-in- law testified
that he believed the individual was receiving professional help. It is clear that the individual did not tell
him that he only received a limited amount of professional care. Tr at 137. I do not believe the individual
has demonstrated an ability to be open and candid with his family and friends regarding his gambling and
rehabilitation.

In addition, I do not believe the individual’s wife has thought about what steps to take if the individual

file:///cases/security/vso0244.htm
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asked for their help. The individual’s wife indicated she is able to reduce the probability that the individual
will gamble because she controls the family checking account. However, upon questioning it was
established that he had a savings account and access to the checking account. When asked what she would
do if the individual started gambling again, she indicated she did not know. I believe she would try to
counsel the individual if he had an urge to gamble. However, without professional help and an indication
by the individual that he would accept her help, there is no reason to believe she would be more successful
in changing the individual’s behavior than she was in the fall of 1998.

In summary, I believe, family and friends are likely to receive only limited information from the
individual if he feels the desire to gamble. I also believe that if the individual were to decide to resume
gambling, his family, friends and wife would be ineffective at altering his decision. Therefore, I am left
with the only one basis of support for the individual’s belief that he is rehabilitated - his commitment not
to gamble again.

Accordingly, I find that the individual has not met his burden to mitigate the Criterion H security concern
regarding the diagnosis that he has a mental disorder that may cause a significant defect in his judgment
and reliability.

IV. Conclusion

Based on the foregoing, I find that the individual has not mitigated the Criterion H security concerns cited
in the Notification Letter. I therefore do not recommend that his access authorization be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R. § 710.28. Any
request for review must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
Ave., S.W., Washington, D.C. 20585-0107, and served on the other party.

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: October 12, 2001

(1)An access authorization (or security clearance) is an administrative determination that an individual is
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2) Criterion H includes information that the individual has an illness or mental condition of a nature
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist, causes or may cause a significant defect in judgment or reliability.

(3)The individual had indicated to the DOE psychiatrist during his February 2001 evaluation session that
he had gambled five to seven times in the year 2000. Report at 6. I believe the consistency of those
statements, his testimony and the casino records are a strong indication that his gambling activities in 2000
were limited.
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(4)The record indicates the individual did gamble at the local casinos during 2000. However, I believe this
testimony provides general corroboration that the individual only went to the casinos five times in 2000
and has not gone since December 2000.



Case No. VSO-0463 (H.O. Fine December 31, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0463.htm[11/29/2012 1:36:36 PM]

Case No. VSO-0463 (H.O. Fine December 31,
2001)

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

Decembeer 31, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 7, 2001

Case Number: VSO-0463

This Decision concerns the eligibility of XXXX X XXXXXX (hereinafter referred to as "the Individual")
to retain a level “Q” access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” A Department of Energy (DOE) Operations Office suspended the Individual's access
authorization under the provisions of Part 710. The issue before me is whether, on the basis of the evidence
and testimony in this proceeding, the Individual's access authorization should be restored. For the reasons
stated below, the Individual's access authorization should not be restored.

I. BACKGROUND

The present proceeding resulted from an incident in which alcohol was detected on the Individual’s breath
at work. Since the Individual had numerous prior concerns in his security record, including a previous
allegation of having alcohol on his breath at work, a Personnel Security Interview (PSI) of the Individual
was conducted on October 2, 2000 (the October 2, 2000 PSI). The October 2, 2000 PSI failed to resolve
DOE’s security concerns about the Individual. The Individual was then examined by a DOE consultant
psychiatrist (DOE Psychiatrist No. 2) who diagnosed the Individual with a Personality Disorder, Not
Otherwise Specified (PDNOS). As a result, the Individual’s access authorization was suspended and an
administrative review proceeding was initiated on March 9, 2001. See 10 C.F.R. § 710.9.

On May 9, 2001, the DOE issued a letter notifying the Individual that the DOE possessed information that
created a substantial doubt concerning his continued eligibility for access authorization (the Notification
Letter). The Notification Letter specifies three areas of derogatory information described in 10 C.F.R. §
710.8(h), (j) and (l). The Individual then filed a request for a hearing. This request was forwarded to the
Office of Hearings and Appeals (OHA) and I was appointed as Hearing Officer. A hearing was held under
10 C.F.R. Part710 on August 22, 2001 and on October 17, 2001. (1) At the hearing, the DOE presented
one witness: DOE Psychiatrist No. 2 . The Individual called six witnesses and testified on his own behalf.
The record of this proceeding was closed on December 3, 2001, when OHA received a copy of the
transcript of the second day of the hearing.
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II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). Part 710 generally
provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). I have considered the following factors in
rendering this decision: the nature, extent, and seriousness of the conduct; the circumstances surrounding
the conduct, including knowledgeable participation; the frequency and recency of the conduct; the
Individual's age and maturity at the time of the conduct; the voluntariness of the Individual's participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors. See 10 C.F.R. §§ 710.7(c), 710.27(a).
The discussion below reflects my application of these factors to the testimony and exhibits presented by
both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility
for an access authorization. 10 C.F.R. § 710.9(a). The individual must then resolve that question by
convincing the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). In the present
case, the Individual has not convinced me that restoring his security clearance would not endanger the
common defense and would clearly be in the national interest.

III. FINDINGS OF LAW AND FACT

The Individual’s Personnel Security File contains an unusually large amount of derogatory information.
This information has raised substantial doubts about the Individual’s use of alcohol, emotional stability,
honesty, reliability and judgment.

During the summer of 1976, the Individual shoplifted a guitar from a local music store. In April 1978, the
Individual was discharged from the United States Army after only serving only one month. The
Individual’s Official Military Personnel Folder indicates that this discharge occurred because the
Individual was “emotionally unfit for military service.” On June 15, 1978, the Individual was apprehended
while shoplifting shoes from a local K-Mart. On June 26, 1978, the Individual was charged with stealing
$80 in cash from a local Pizza Hut. In 1978, the Individual was charged with stealing cash from a
newspaper that employed him. In May 1988, the Individual was arrested for having an open beer in a
public park and carrying a concealed firearm. On February 6, 1990, the Individual’s car was found in the
parking lot of a sensitive DOE facility. The car’s license plate had been removed and its vehicle
identification number had been obscured. Inside the car were two civil war era muskets, an AK47
submachine gun, numerous empty beer cans, 44 pornographic videos, ½ pound of gunpowder, 200 rounds
of .22 caliber ammunition, and trash. In June 1990, the Individual was arrested for driving under the
influence of alcohol. On November 22, 1996, the Individual was sent home from work because the odor of
alcohol was detected on his breath. On June 7, 2000, the Individual was again sent home from work
because the odor of alcohol was detected on his breath. The June 7, 2000 incident precipitated the present
proceeding.

Criterion J

The Notification Letter alleges that the Individual has "been, or is, a user of alcohol habitually to excess,
or has been diagnosed by a board-certified psychiatrist, other licensed physician or a licensed clinical
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psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j). The evidence
in the Record shows that the Individual’s use of alcohol has been, and continues to be, problematic. On at
least four occasions, the Individual has either been arrested for alcohol- related incidents or sent home
from work because of suspected alcohol use. Moreover, at least three mental health professionals who
have evaluated the Individual have expressed concerns about his alcohol consumption.

On December 3, 1984, the Individual was examined by a DOE Psychiatrist (DOE Psychiatrist No. 1). On
December 6, 1984, DOE Psychiatrist No.1 submitted his report of examination to the Operations Office.
This report indicates that DOE Psychiatrist No. 1 found no evidence of any mental condition or disorder,
including those related to alcohol, as a result of this examination. On August 6, 1990, the Individual was
again examined by DOE Psychiatrist No. 1. On August 20, 1990, DOE Psychiatrist No.1 submitted a
report of examination to the operations office (the August 20 Report). T he August 20 Report indicates
that DOE Psychiatrist No. 1 found no evidence of any mental condition or disorder, including those related
to alcohol, as a result of this examination. However, DOE Psychiatrist No. 1 expressed concerns about the
Individual’s drinking in the August 20 Report. (2) The August 20 Report indicates that DOE Psychiatrist
No. 1 cautioned the Individual that his high level of alcohol consumption was “definitely unhealthy.”
Despite these concerns, DOE Psychiatrist No.1 concluded that he did not think that the Individual “clearly
justifies a diagnosis of Alcohol Dependence.”

On November 10, 2000, a Licensed Clinical Social Worker (LCSW) issued a Report of Psychiatric/
Substance Abuse Treatment (the LCSW Report). The LCSW Report indicates a diagnosis of alcohol
abuse. However, the LCSW Report notes that the Individual did not demonstrate any functional
impairment from his alcohol abuse and further indicted that his prognosis was good. (3)

On November 16, 2000, the Individual was examined by a second DOE Psychiatrist (DOE Psychiatrist No.
2). On January 5, 2001, DOE Psychiatrist No. 2 issued a report of examination in which he indicated that
he did not find enough information to conclude that the Individual suffers from an alcohol-related
disorder. However, DOE Psychiatrist No. 2's report of examination noted that he doubted the reliability of
the information provided by the Individual concerning his alcohol use.

The Operations Office has not submitted sufficient evidence to establish that the Individual has been
diagnosed with either alcohol abuse or dependence. Both of the experts that testified at the hearing ( the
Clinical Psychologist and DOE Psychiatrist No.2) indicated that the Individual did not meet the criteria for
either of the alcohol related diagnoses. A third expert, DOE Psychiatrist No. 1, came to a similar
conclusion.

One expert, the LCSW, appears to have diagnosed the Individual with alcohol abuse. However, I find that
the LCSW’s apparent diagnosis of alcohol abuse cannot be relied upon for four reasons. First, the LCSW’s
diagnosis appears as an answer on a DOE form, the January 15, 2001 Report of Psychiatric/Substance
Abuse Treatment (the January 15th Report). The January 15th Report contains no explanation of how or
why the LCSW arrived at this diagnosis. This lack of information about how the LCSW arrived at her
diagnosis is exacerbated by the fact that the LCSW did not testify at the hearing. Second, the absence of
the LCSW at the Hearing deprived the Individual of the ability to cross-examine her about the basis of her
diagnosis. Third, the LCSW is not “. . . a board-certified psychiatrist, other licensed physician or a
licensed clinical psychologist . . .” as required by the regulations for a finding of alcohol abuse or
dependancy. 10 C.F.R. § 710.8(j). Finally, the LCSW’s diagnosis is at odds with the opinions of three
other experts who have evaluated the Individual’s alcohol consumption.

Even though an individual has not been diagnosed with an alcohol-related disorder, serious security
concerns may still be raised by that individual’s alcohol consumption. Criterion J specifically indicates that
serious security concerns may be raised when an individual is shown to be “a user of alcohol habitually to
excess.” 10 C.F.R. § 710.8(j). In the present case, although the Individual does not meet the diagnostic
criteria for alcohol abuse or dependence, it is clear that the Individual’s consumption of alcohol has been
problematic. The record shows that the Individual has at least two alcohol-related arrests on his record.
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Moreover, despite having been disciplined by his employer for having alcohol on his breath in 1996, the
Individual subsequently came to work with enough alcohol in his system to have a reading of .035 on a
Breathalyzer test. Most notably, the Individual continues to drink despite having been cautioned about his
use of alcohol by at least three mental health care professionals, including his own expert witness.

Unfortunately, the Individual has failed to recognize or acknowledge that his use of alcohol is, or has
been, harmful. Tr. 1st Day at 94-95. In fact, the Individual has exhibited absolutely no insight into the
potential danger he faces from alcohol. Id. at 49-51. Had the Individual exhibited an appropriate level of
insight into his circumstances, I might have concluded that the security concerns raised by his alcohol use
had been resolved. Instead, the Individual’s failure to recognize or acknowledge the danger posed to him
by alcohol raises serious doubts about his judgment. This lack of insight and minimization on the part of
the Individual indicates that the security concerns under Criterion J raised by his use of alcohol have not
yet been resolved.

Criterion H

The Notification Letter alleges that the Individual has "an illness or mental condition of a nature which . . .
causes, or may cause, a significant defect in judgment or reliability." 10 C.F.R. § 710.8(h). After
conducting a psychiatric examination of the Individual and reviewing his security file, DOE Psychiatrist
No. 2 concluded that the Individual has a Personality Disorder Not Otherwise Specified. Tr. 1st Day at 28-
30. This finding is based upon the DOE Psychiatrist No. 2's observation of a longstanding pattern of
dishonesty on the part of the Individual which is deeply ingrained in the Individual’s personality. Id. at 19-
20, 25-6, 29, 59.

The Individual’s own expert, a licensed clinical psychologist who had until recently been employed at the
DOE facility at which the Individual works, and who had counseled the Individual on several occasions,
conceded in his hearing testimony that DOE Psychiatrist No. 2 accurately diagnosed the Individual as
having a PDNOS. Tr. 1st Day at 67. However, the two experts disagree about the security ramifications of
the Individual’s disorder. DOE Psychiatrist No. 2 testified that the Individual’s disorder significantly
affects his judgment and reliability. Id. at 26, 28, 30. The Clinical Psychologist testified that the
Individual’s disorder does not affect his judgment and reliability significantly enough to constitute a
serious security concern. Tr. 1st Day at 69-70, 77-79, 90. The Clinical Psychologist’s own testimony
undermines this conclusion. At the hearing, the Clinical Psychologist admitted that the Individual’s
personality disorder causes him to be impulsive, to use poor judgment, to be immature, to bend or break
rules, to be deceptive, to be defensive, and to have difficulty with authority. Id. at 68, 71, 72, 77, 78, 79,
85, 89. I therefore find DOE Psychiatrist No. 2's opinions about the security ramifications of the Individual
to be more persuasive than those of the Clinical Psychologist. However, it is not without hesitation that I
find that the Clinical Psychologist’s opinion is outweighed. The Clinical Psychologist has clearly spent
more time with the Individual than DOE Psychiatrist No. 2 has. Moreover, the Clinical Psychologist also
has considerable familiarity with the DOE Personnel Security Program.

The record shows that the Individual has engaged in many dishonest acts over an extended period of time.
(4) The Record shows that the Individual has been charged with shoplifting or stealing on at least four
occasions. The Individual admits he shoplifted on two occasions during his early adulthood. July 15, 1981
PSI at 4, April 10, 1990 PSI at 24. The Individual also admits that he removed the license plates on his car
in an unsuccessful attempt to park illegally without getting a parking ticket. Tr. 1st Day at 169-70, 214.
Most troubling, the record reveals numerous instances where the Individual lied to DOE security officials.

From the date of his first PSI in 1981, until the end of the hearing, the Individual claimed that he had been
discharged from the Army because of his allergies. However, the Record contains a copy of the
Individual’s Official Military Personnel Folder (the MPF). The MPF shows that the Individual was
discharged from the United States Army one month after he entered service because of a “maladaptive
pattern of behavior [which] reflects a long-standing deeply ingrained personality disorder.” Report of
Mental Hygiene Consultation (the RMHC). The RMHC, which was prepared by an Army psychiatrist,
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further opines that “it is highly unlikely that further rehabilitative efforts, counseling or punishment will
have a beneficial effect upon the subject.” The RMHC concludes with the following comment by the
Army Psychiatrist:

In reviewing [the Individual’s] psychiatric history and considering his current mental status
examination, it is presently doubted that he would be able to make a stable social and military
adjustment without further conflicts and problems in the future. It is strongly recommended
that this individual be expeditiously separated from service. . . .”

RMHC. The MPF also indicates the Individual made two suicide attempts during his one month of service.
The MPF contains no mention of allergies other than to report that one of the three drugs he overdosed on
was Allerest, which is an over-the-counter allergy medication.

On July 15, 1981, a PSI of the Individual was conducted. During this PSI, a DOE security official asked
the Individual why he left the Army after only one month. The Individual provided the following answer
to that question:

Well, I was get, I was let out on a trainee discharge due to the fact that I had allergies and I
was without medication. I had to take allergy tablets to keep my allergies from giving me a
problem and I hadn’t put it down on form when I went in for service and they didn’t know
about it, so that disqualified me from military service.

July 15, 1981 PSI at 2. The Individual was then asked: “Did you have any other problems while you were
in the army?” Id. The Individual answered: “Uh, not other than being able to [sic] uncontrollable
allergies” Id. The Individual was then asked if he had ever made a suicide attempt while he was in the
Army. The Individual answered: “No, I accidentally overdosed on allergy tablets of Allerest to put my
allergies under control because I didn’t have my injections available.” Id. at 2-3.

On April 10, 1990, a PSI of the Individual was conducted. During this PSI, the Individual was again asked
if he had attempted suicide in the military. The Individual responded by stating,

They called it an attempt on suicide, and I’d like to make that clear I, I know I’ve talked this
over two or three times since then, but I have a very bad allergy conditions, extremely bad
allergy conditions with hay fever. At the time I was suffering from a bad allergy attack. I
didn’t have my allergy medicine. I was used to taking injections that I had to take to, you
know, calm down.

April 10, 1990 PSI at 27. Later on in the April 10, 1990 PSI, the Individual was asked why he did not
complete his military service. The Individual responded by stating,

Well, they wouldn’t let me. They don’t have any room for anybody with allergies. They just
flat out told me that. You know, you’re not, what they basically told me, was ?your physically
unfit, you know, you’ll never, you can’t, you’ll never be able to adapt to Army life with
allergies. I mean you can fight them, but you can’t get rid of them.

April 10, 1990, PSI at 66-67. The Individual’s dishonesty about his discharge from the Army continued
into the present proceeding. DOE Psychiatrist No. 2's report of examination indicates that the Individual
lied to DOE Psychiatrist No. 2 about the circumstances of his discharge from the military during the
December 16, 2000 psychiatric examination. DOE Psychiatrist No. 2's Report of Examination states,

The military record shows very clearly that he was discharged for emotional immaturity after
what they considered was a drug overdose due to a suicide attempt. The drugs involved were
Mellaril, Donnatal, and Allerest. In his discussion with me, he says that he was discharged
because he had severe allergies and the Army was not in a position to be able to ensure his
needed injections. He said that he took anti- allergy medications which he got over the
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counter. However, the Mellaril and the Donnatal are not anti-allergy medications.

DOE Psychiatrist No. 2's Report of Examination at 3. (5)

The transcript of the first day of the Hearing that I held in this proceeding shows that the Individual
continued to obscure the truth about his Army career. At the Hearing, the Individual provided the
following testimony on direct examination:

Q Your time in the army was unsuccessful?

A Yes, ma'am, it was.

Q There just a couple months?

A Yes, ma'am.

Q A lot of talk about what happened. Was that an honorable discharge?

A It was.

Q Did you know anything about them saying you were psychologically messed up?

A I remember talking to a psychiatrist when I was in the army, and I was asked questions by
him and I was also asked questions by my commanding officer. I never heard them say that,
hey, you're mentally unfit. I never heard them say that. They asked me different questions.
They asked me everything from was I a homosexual, you know, and no, I'm not. You know, I
didn't know at that time.

Q You had allergies?

A Yes.

Q And had taken medication for it. Is that right?

A Yes.

Q Did you get sick to your stomach?

A Yes.

Q And where were you taken after you were sick to your stomach?

A They sent me directly to the base hospital.

Q And so far as these two things, Mellaril and Donnatal, were you taking those on your own?

A No.

Q Do you even know if you were given them when you were in the base?

A They didn't tell me what they were giving me. They gave me some things, but they didn't
tell me what they were.

Q Did you intend to overdose?

A Certainly not.
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Tr. 1st Day at 164-166. Two months later, at the second day of hearings, the Individual finally
acknowledged that he was not discharged because of his allergies. Tr. 2nd Day at 28. Even then, the
Individual tried to give the impression that he was unaware of the basis of his discharge until recently. Id.
at 27-28.

The record contains numerous other instances where the Individual has clearly changed his story after he
was confronted with evidence which disproved his prior account. For example, the transcript of the April
10, 1990 PSI contains the following exchange between the Individual and a DOE Security Official:

Q: Have you had any other arrests? Ever stolen any other items?

A. No.

Q: There was an indication that in December 1976, you were charged with grand larceny ...?
what was that?

A: Hm, oh, lets see, ?76, that was when I was, uh, get out of high school, I was trying to think.
Oh, I did try to, uh, uh, I take that back. I did try to steal an electric guitar. . . .

April 10, 1990 PSI at 24. Earlier in the same PSI, the Individual claimed he had not used any illegal drugs
other than marijuana. Id. at 6. However, when confronted with an Office of Personnel Management (OPM)
report which indicated that he had told an OPM investigator that he had used cocaine he stated: “. . . if I
ever used cocaine, it’s so far back that I can’t recall, you know, having u...., . . . I know I never bought
none. I can guarantee that because I don’t believe in it.” Id. at 11.

During a December 9, 1996 PSI, the Individual stated that he had not been intoxicated since he was a
teenager. December 9, 1996 PSI at 11. However, the Individual had been arrested for Driving Under the
Influence of alcohol in 1990, when the Individual was approximately 30 years old.

The many instances of dishonesty set forth in the record provided DOE Psychiatrist No. 2 with a sound
basis upon which to conclude that the Individual has exhibited a longstanding penchant for dishonesty
which is ingrained in the Individual’s personality. Each of the incidents discussed above are examples
where the Individual’s personality disorder rendered him unreliable and untrustworthy.

Nothing in the Record significantly mitigates this pattern. While many of these incidences of dishonesty
occurred a long time ago, they are evidence of a long term pattern of dishonesty which has continued on
to the present. The Individual has failed to show that he has become more honest and trustworthy. To the
contrary, the Individual continued this pattern of dishonesty during the present proceeding. While the
Individual subsequently admitted that his discharge from the Army was not due to his allergies, he still
failed to fully admit the real reason for his discharge. Accordingly, the serious security concerns raised
under Criterion H have not been resolved.

Criterion L

The Notification Letter charges that the Individual has “engaged in unusual conduct or is subject to
circumstances which tend to show that [he] is not honest, reliable, or trustworthy; or which furnishes
reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which may cause
[him] to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l). The pattern of
dishonesty discussed above clearly shows that the Individual “is not honest, reliable, or trustworthy. False
statements made by an individual in the course of an official inquiry regarding a determination of
eligibility for DOE access authorization raise serious issues of honesty, reliability, and trustworthiness.
The DOE security program is based on trust, and when a security clearance holder breaches that trust, it is
difficult to determine to what extent the individual can be trusted again in the future. See e.g., Personnel
Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995) (affirmed by OSA, 1995);

file:///cases/security/vso0013.htm
file:///cases/security/vso0013.htm
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Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶
83,030 (2000) (terminated by OSA, 2000).

Moreover, the Individual has been involved in numerous other incidents which raise serious doubts about
his judgment. The record shows that, in addition to a penchant for dishonesty, the Individual has been
arrested on at least six occasions, sent home from work with alcohol on his breath on two occasions, and
has disregarded the advice of at least three mental health professions to curtail his drinking. (6)

Four co-workers testified as character witnesses on behalf of the Individual. Two more of the Individual’s
co-workers provided written character references on behalf of the Individual. Each of these co-workers
testified to the Individual’s good character. Moreover, their testimony indicates that the Individual’s co-
workers consider him to be a highly valued employee. However, the character witnesses’ testimony is
substantially out weighed by the other evidence set forth above.

The multiple incidences of dishonesty and poor judgment exhibited by the Individual have justified the
DOE’s invocation of Criterion L. Since the Individual has not shown that he is honest or reliable, or
otherwise mitigated these concerns, restoring his access authorization would likely endanger the common
defense and would not be clearly consistent with the national interest.

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not presented evidence that warrants
restoration of his access authorization. Since the Individual has not resolved the DOE’s allegations under
Criteria L, J and H, the Individual has not demonstrated that restoring his security clearance would not
endanger the common defense and would be clearly consistent with the national interest. Therefore, the
Individual's access authorization should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.

Steven L. Fine

Hearing Officer

Office of Hearings and Appeals

Date: December 31, 2001

(1)Because this hearing was held on two non-consecutive days, there are two separate transcripts of the
hearing, each for one day of the hearing. Since both transcripts start with page one, it is necessary to
distinguish between them. The transcript of the first day of hearings will be denoted as Tr. 1st Day and the
transcript of the second day will be denoted as Tr. 2nd Day.

(2)The August 20 Report indicates that the Individual was consuming as much as 100 beers a month and
that the Individual was using alcohol to get to sleep at night.

(3)Notably, the Individual was referred to the LCSW’s program by the Clinical Psychologist who testified
on behalf of the Individual at the hearing. The Clinical Psychologist testified that he referred the Individual

file:///cases/security/vso0281.htm
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because of his concerns about the Individual’s alcohol use. Tr. 1st Day at 71.

(4)The Individual disputes the accuracy of much of the derogatory information evidencing this extensive
history of dishonesty.

(5)Mellaril is a trade name of a drug identified generically as Thioridazine. Thioridazine is used for: the
management of manifestations of psychotic disorders.

(6)One particularly unusual incident, in which the Individual was involved, warrants further discussion. In
1990, security officials at the highly sensitive site at which the Individual was employed found a car in the
site’s parking lot. That car was illegally parked and it’s license plate had been removed. The car’s vehicle
identification number was obscured by a piece of mail. On further investigation, the car was found to
contain: two Civil War era firearms, an AK-47 semi-automatic rifle, 200 rounds of .22 caliber
ammunition, gunpowder, empty beer cans, garbage and numerous pornographic videos. The car belonged
to the Individual. 1st Day Tr. at 172. At the hearing, the Individual testified that he had intentionally
removed his license plate in order to park his car illegally without getting caught. Id. at 214.
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Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: June 7, 2001

Case Number: VSO-0464

This Opinion concerns the eligibility of XXXXXXXX (the Individual) for access authorization (a security
clearance) under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart A:
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.” As an employee at a facility operated by DOE, XXXXXXXX has held a security clearance for
a number of years. However, after DOE became aware of information that indicated he suffered from
alcohol abuse, the Individual’s security clearance was suspended. The information leading to the
suspension was communicated to the Individual, as well as his right to a hearing to resolve the concerns
which led to the suspension. See 10 C.F.R. §§ 710.8(j) and 710.21(3)(ii). As discussed below, the
Individual has not resolved the concerns and it is my opinion that his access authorization should not be
restored.

Background

The following brief account sets forth the facts in this case, which are uncontested. On three separate
occasions during the period December 1993 through May 2000, the Individual was arrested for driving
under the influence of alcohol (DUI). The second arrest in XXXXXXXX, also involved charges of
Possession (of less than one ounce) of Marijuana and Possession of Drug Paraphernalia. All three incidents
resulted in convictions and drug/alcohol evaluations. The first two incidents also resulted in fines, court
costs, probation, community service and suspended jail sentences. The third conviction entailed eight
points on the Individual’s driving license. See Attachment to letter to the Individual from Mr. David M.
Fredrickson, dated XXXXXXXXXX..

After the XXXXXXX DUI arrest, DOE referred the matter to a psychiatrist who reviewed the record and
interviewed the Individual. The psychiatrist concluded in pertinent part that the Individual “has been a user
of alcohol habitually to excess and suffered from alcohol abuse, which is currently in partial remission . . .
and that the Individual . . . has not yet shown adequate evidence of rehabilitation or reformation.” Letter
from R XXXXXXXXX, M.D., dated XXXXXXXX, pg. 8. In the XXXXXXXX, letter, the psychiatrist
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also stated that the Individual “is currently in a treatment program following his latest DUI. Following
completion of that program, he needs to continue to refrain, show stability and honesty and, after a year of
being free from symptoms of abuse (i.e., abstaining from alcohol), his illness will be considered in
remission. At that time, he can be reassessed for rehabilitation and reformation.” Ibid.

As a result, on XXXXXXXXXXX, the Individual was notified that his security clearance was suspended
pursuant to the provisions of 10 CFR, §§ 710.8(j) and (l). See Letter from David M. Fredrickson, dated
XXXXXXXX. The Individual was also informed of his right to request a hearing on the issue of
“continued eligibility for access authorization.” [Ibid] and did so on XXXXXXXX..

.Hearing

A hearing was held on XXXXXXXXXX. The DOE psychiatrist reiterated the matters covered in his report
and that the Individual needed to be free from the symptoms of abuse for at least a year, before he could
be reevaluated and considered to be reformed. According to information elicited from the Individual and
reflected in the Doctor’s XXXXXXXXXXX, evaluation, the Individual had stopped drinking during
XXXXXXXXXX.. Approximately one year had elapsed since that time. At the hearing the DOE
Psychiatrist questioned the Individual concerning his activities during the previous 12 months, and
precisely when the Individual had stopped drinking alcohol. Trans. at pgs 22-36.

At this point the Individual testified that he had resumed drinking alcohol in August 2001, after
completing the treatment program that the court required after the latest DUI, and was attempting a pattern
of controlled consumption. Trans. at pgs. 36-7. In response the DOE Psychiatrist testified that he had little
hope that the Individual would succeed in this effort, and that in any case 5 years of controlled drinking
would be necessary before the Psychiatrist could consider the Individual’s alcohol abuse sufficiently
mitigated to warrant restoration of a security clearance. Trans. at pg. 44.

The Individual offered no evidence on his own behalf. Before, during and after the hearing he was offered
ample opportunity and even urged to provide material in support of his appeal – such as reports from his
counselors in the court-ordered treatment program – but nothing was provided. The single witness called
by the Individual offered testimony only as to an occasion when he had seen the Individual drink in a
controlled fashion, not to excess. Trans. at pgs. 46-7.

Conclusion

In view of the evidence and the DOE Psychiatrist’s unchallenged opinion, I find that the Individual suffers
from alcohol abuse, has not shown adequate evidence of rehabilitation, and has thus failed to resolve the
concerns about his eligibility for access authorization. Consequently, I believe that the Individual has
failed to show that restoring his access authorization would not endanger the common defense and
security, and would be clearly consistent with the national interest. I therefore recommend that the
Individual's access authorization not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing Officer
opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. §§ 710.28(a). Under
the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. §§ 710.28(b)-(e). The final
rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. At 47061. Accordingly the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R. §§ 710.28.

Richard T. Tedrow

Hearing Officer
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This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." The individual’s access authorization was
suspended by the Manager of a Department of Energy Operations Office (DOE) pursuant to the provisions
of Part 710. For the reasons stated below, I conclude that restoring the individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. 10 C.F.R. § 710.27(a).

I. Background

The individual is an employee of a contractor at a DOE facility. He has been employed at the facility since
1991. DOE Exhibit 35. During the process of applying for a security clearance, the individual completed a
Questionnaire for Sensitive Positions (QSP) on July 28, 1994, and the DOE conducted Personnel Security
Interviews (PSIs) with the individual on November 16, 1994, and March 2, 1995. In a third PSI on March
29, 1995, the individual admitted that he had provided false information in the previous two PSIs and on
the QSP, regarding his use of marijuana. While the individual’s application for a clearance was still under
review, the individual’s employer withdrew its request for a clearance for the individual. After the
individual re-applied for a clearance in 1999, the DOE determined that the derogatory information
concerning the individual created a substantial doubt about his eligibility for an access authorization, and
that the doubt could not be resolved in a manner favorable to the individual. Accordingly, the DOE
obtained authority from the Director of the Office of Safeguards and Security to initiate this administrative
review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter to the individual.
Individual’s Exhibit 16; see 10 C.F.R. § 710.21. That letter informed the individual that information in the
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. The
Notification Letter included a statement of the derogatory information and informed the individual that he
was entitled to a hearing before a Hearing Officer regarding his eligibility for access authorization.

The individual requested a hearing, and the DOE forwarded the individual’s request to the Office of
Hearings and Appeals (OHA). The Director of OHA appointed me as the Hearing Officer in this matter.
Prior to the hearing, counsels for the individual and DOE submitted exhibits. A DOE personnel security
specialist, the individual, his supervisor, several fellow employees, a close friend, a recent traveling
companion, and the individual’s neighbor testified at the hearing.
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II. Analysis

The derogatory information cited in the Notification Letter issued to the individual falls within the ambit
of two regulatory criteria, paragraphs (f) and (l) of 10 C.F.R. § 710.8. DOE Exhibit 16. In the Notification
Letter, the DOE stated that the information indicated that the individual (1) “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire (PSQ), a
Questionnaire for Sensitive Positions (QSP), a personnel qualifications statement, a personnel security
interview (PSI), written or oral statements made in response to official inquiry on a matter that is relevant
to a determination regarding eligibility for U.S. Department of Energy (DOE) access authorization, or
proceedings conducted pursuant to § 710.20 through § 710.31” and (2) “has engaged in unusual conduct or
is subject to any circumstances which tend to show that he is not honest, reliable, or trustworthy; or which
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of national security.” Id.; see 10 C.F.R. § 710.8(f), (l). The
DOE is “relying on the same facts,” discussed below, with respect to both paragraphs (f) and (l) of 10
C.F.R. § 710.8. Tr. at 24. Thus, the following discussion applies to the concerns raised under both
paragraphs.

The individual does not deny that he provided false information to the DOE. Specifically, on his July 28,
1994 QSP, the individual stated that he last used marijuana in November 1991. In the November 16, 1994
PSI, he stated that the last time he used marijuana was “maybe 1992.” And in his March 2, 1995 PSI, the
individual stated that he last smoked marijuana in June 1994. Finally, in a March 29, 1995 PSI, the
individual stated that he last smoked marijuana in November 1994, and admitted that the three prior
accounts to the DOE of his marijuana use were false. When asked what security concerns were raised by
the individual’s falsifications, a DOE personnel security specialist testified that

the [DOE] is concerned with falsification for a couple different reasons. Security programs are
based on trust, and when a person breaches that trust, the [DOE], it’s difficult for us to trust
people who will give us dishonest information or act dishonest. We lose credibility in
individuals that aren’t honest with us. Again, we question their honesty and if they can carry
out the security policies and procedures if they’re not going to be honest with us with
inforamation about their personal behavior. And also the person could be subject to duress,
pressure, coercion because of their dishonest act.

Tr. at 21-22.

The individual contends that the passage of time and positive changes in behavior since his most recent
falsification in March 1995 are sufficient evidence in mitigation of the concerns raised by his prior
falsifications. However, in her testimony the personnel security specialist stated, “Basically, it is
impossible to show reformation from dishonest acts.” Tr. at 25.

I respectfully disagree with the personnel security specialist that falsification by an individual forever
disqualifies that individual from holding a security clearance. The applicable DOE regulations state that
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.7(a). In resolving questions about the individual’s eligibility for
access authorization, I must consider the relevant factors and circumstances connected with the
individual’s conduct. These factors are set forth in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity
of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
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recurrence.

See also DOE Exhibit 32 (memorandum provided to individual from local director of Security stating, “In
reality, there are no automatic disqualifications from holding a clearance. DOE looks at all the facts in
each individual case before determining whether or not to grant a clearance.”).

In a number of opinions, DOE hearing officers have considered the implications of past falsifications by
an individual, and one of those opinions succinctly describes the factors that have been taken into account.

All acknowledge the serious nature of falsifying documents. Beyond that, whether the
individual came forward voluntarily to renounce his falsifications appears to be a critical
factor. Compare Personnel Security Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995),
affirmed (OSA Feb. 22, 1996) (voluntary disclosure by the individual), with Personnel
Security Hearing, Case No. VSO-0327 (April 20, 2000), appeal filed (falsification discovered
by DOE security). Another important consideration is the timing of the falsification: the length
of time the falsehood was maintained, whether a pattern of falsification is evident, and the
amount of time that has transpired since the individual’s admission. See Personnel Security
Hearing, Case No. VSO-0327 (April 20, 2000), appeal filed (less than a year of truthfulness
insufficient to overcome long history of misstating professional credentials). See also
Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months since
last falsification not sufficient evidence of reformation from falsifying by denying drug use).

Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (June 14, 2000), affirmed (OSA July
18, 2000).

In the present case, the individual’s correction of his prior falsifications was voluntary. Tr. at 28-29.
Unlike in some cases, the DOE did not confront the individual with independent evidence, such as the
results of a drug test or an eyewitness report. It is troubling that the falsification in this case was
maintained over an eight month period that included a QSP and three PSIs. However, the DOE has
restored a clearance to an individual who maintained a falsehood for 14 years. Personnel Security
Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (June 14, 2000), affirmed (OSA July 18, 2000).
Important in that case was the finding “that the individual is reformed in a very significant manner. He
affirmatively and voluntarily corrected the falsifications nine years ago. Moreover, there is no evidence in
the record of any falsifications since 1987.” Id. Though in the present case, less time (six and one-half
years) has passed since the individual set the record straight with the DOE, there is evidence of very
significant reformation in that period.

What appears to be the most significant change in the individual’s life since 1995 is his relationship with
alcohol. The individual admits that he had been “drinking fairly heavily” by 1995. Tr. at 36. Indeed, the
individual was diagnosed by a DOE consultant psychiatrist on January 31, 1995, as “clearly alcohol
dependent without any type of rehabilitation.” DOE Exhibit 2 at 3. It was the combination of the
individual’s alcohol dependence and his falsifications that led the DOE to initiate an administrative review
proceeding in 1995, after the individual first applied for a clearance. As discussed above, the individual’s
employer withdrew the request for a clearance while the administrative review process was pending.

After the individual re-applied for a clearance, the DOE sent the individual back to the same psychiatrist
in August 2000, who concluded that the individual

has accepted the view that he is alcohol dependent and must remain abstinent from alcohol,
which he has done for the past nearly five years. I believe that his current rehabilitation
program is adequate and he needs no further treatment or enhancement of this recovery
program at this time.

DOE Exhibit 10 at 3.
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In the interim, the individual participated in a two-year substance abuse monitoring program through his
employer. The employee assistance counselor responsible for the program testified at the hearing in this
matter, and described the changes that have taken place in the individual’s life during and after the
monitoring program. She noted that he “was establishing roots in the community. He was complying with
the components of the monitoring program” and “made a commitment to ongoing abstinence post the
program in regards to alcohol.” Tr. at 90, 92. The counselor found the individual to be “really open about
where his life was going, what directions that he was looking at in his life. He established roots. He
purchased a home. Made a lot of positive changes from that standpoint in his life.” Tr. at 91-92.

Most importantly, the counselor expressed her professional opinion that the individual’s falsifications to
the DOE were a product of denial, stemming from his substance abuse. She described a process by which
drug abusers

go through a transitional state in their life where they’re not sure [of] the impact or the
adverse effects of alcohol or substance abuse has had in their life. And then as things happen
to them in their life, they come to begin looking at those consequences, breaking through,
quote, the denial process.

[The individual] did that actually in his interview with one of the safeguards and security
specialists. I can’t recall the name of who it was when he then admitted that yes, I have used
pot, even as of recently, real recent. That was his way of coming finally to terms with all the
guilt and shame in his own past and make that turnaround. And then he’s elevated that
ongoing turnaround in looking at his life, looking at what substance abuse did to impact him
and committing to his own abstinence. And not only that, but looking at then his tendencies
toward compulsive behaviors, acknowledging that. That’s the first step of breaking through
denial, acknowledge there’s a problem and do something about it. [The individual] did those
things.

. . . .

The truth happened for [the individual] when he actually became honest with the interviewer
from the safeguards and security, is the turning point for him being honest with himself, that
relief of that shame that had been going on for him for some time, which tells me that he had
a conscience, that something’s going on that’s turning around his behavior at that point.

. . . .

Q [by counsel for individual]. Can you also comment -- well, would you also agree, then that
the motivation that once existed for [the individual] to falsify regarding the substance abuse
has now been eliminated?

A. Based on behavior, yes.

Q. What worries do you have regarding the possibilities of [the individual] relapsing?

A. You can never predict whether or not one is going to relapse from that standpoint, but you
can base things based on behavior and what turnaround that they’ve made in their life. And
[the individual] certainly has made what we call the 180-degree change in his life conducive
to long-term recovery, so his prognosis then would be considered good to excellent, . . .

Tr. at 93-95. The fact that the individual is committed to ongoing abstinence, as well as the individual’s
reputation for honesty, were corroborated by the testimony of several witnesses who either know the
individual well personally, live nearby him, and/or work closely with him. Tr. at 10-18, 69-84, 99-141. In
addition, the individual displayed in his testimony what was by all appearances a genuine sense of
introspection and contrition. See, e.g., Tr. at 57-59.
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III. Conclusion

There is no doubt that the individual’s past falsifications raise very serious security concerns. Yet,
evaluating that concern is a forward-looking assessment. In short, what is the risk that the individual will
be dishonest in the future? In answering that question, I cannot ignore the following facts: The
falsifications by the individual were limited in scope to his use of marijuana. Nearly seven years have now
passed since the most recent falsification. And the individual has significantly turned his life around since
then. Based on my consideration of these facts, along with all other relevant information in the record, I
conclude that the risk of future dishonesty on the part of the individual is more than low enough to warrant
granting his clearance.

For the above-stated reasons, “after consideration of all the relevant information, favorable and
unfavorable,” I conclude that granting the individual’s “access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §§
710.7(a), 710.27(a).

Steven J. Goering
Staff Attorney
Office of Hearings and Appeals

Date: December 19, 2001

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this Opinion as access authorization or
security clearance.
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Case Number: VSO-0467

This Opinion concerns the eligibility of XXXXXXXXXXX(the individual) for restoration of his access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled “General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.” (1) The individual’s access authorization was suspended by one of the
Department of Energy’s (DOE) Operations Offices. As discussed below, after carefully considering the
record before me in light of the relevant regulations, I recommend that the individual’s access
authorization be restored.

I. Background

For several years the individual has been employed by a DOE contractor in a position that requires him to
maintain an access authorization. In 2000, the DOE commenced a routine background reinvestigation of
the individual. As part of that process, the DOE conducted a Personnel Security Interview (PSI) with the
individual on September 12, 2000. As a result of that interview, DOE requested the individual’s medical
records and later referred the individual to a board-certified psychiatrist (DOE consultant-psychiatrist) for
a mental evaluation. The DOE consultant-psychiatrist examined the individual, and memorialized his
findings in a report dated April 22, 2001 (Psychiatric Report or DOE Exhibit 3-1). In the Psychiatric
Report, the DOE consultant-psychiatrist opined that the individual has a mental condition which causes or
may cause a significant defect in his judgment or reliability. Since information creating doubt as to the
individual’s eligibility for a security clearance remained unresolved after the mental evaluation, the DOE
suspended the individual’s security clearance and obtained authority from the Director of the Office of
Safeguards and Security to initiate this administrative review proceeding.

The DOE then issued a Notification Letter to the individual which identified the derogatory information
that cast doubt on his continued eligibility for access authorization. The Notification Letter alleges that the
individual has “a mental condition of a nature which, in the opinion of a board- certified psychiatrist
causes, or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h) (Criterion H).
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Upon receipt of the Notification Letter, the individual filed a response to the Notification Letter and
requested a hearing. The DOE transmitted the individual’s hearing request to the Director of the Office of
Hearings and Appeals (OHA), and the OHA Director appointed me as the Hearing Officer in this case. 10
C.F.R. § 710.25(a), (b). I convened a hearing in this matter within the time frame prescribed by the DOE
regulations. 10 C.F.R. § 710.25(g).

At the hearing, the DOE called two witnesses, a DOE personnel security specialist and the DOE
consultant-psychiatrist. The individual, represented by counsel, offered his own testimony and that of three
witnesses: his treating psychiatrist, a supervisor, and a co-worker. I closed the record in this case when I
received the hearing transcript (hereinafter referred to a “Tr.”) and supplemental information from the
parties. See 10 C.F.R. § 710.27(e).

II. Standard of Review

A DOE administrative proceeding under 10 C.F.R. Part 710 is authorized when the existence of derogatory
information leaves unresolved questions about an individual’s eligibility for access authorization. A
hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). Once DOE Security has made a showing of derogatory
information raising security concerns, the individual must come forward with evidence to convince the
DOE that restoring his access authorization “would not endanger the common defense and security and
would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). See Personnel Security
Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995), affirmed (OSA 1996), and cases cited
therein. This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the
national interest” standard for the granting of security clearance indicates “that security determinations
should err, if they must, on the side of denials”; Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)
(strong presumption against the issuance of a security clearance).

III. Findings of Fact

Most of the facts in this case are not disputed. In September 2000, the DOE commenced a routine
reinvestigation of the individual to continue his access authorization. The DOE conducted a PSI with the
individual which revealed security concerns. Tr. at 9-10. According to the Personnel Security Specialist,
“some of the concern that was revealed during that interview is that [the individual] was still having
difficulty with his bipolar disorder. According to his testimony, he was still having suicidal ideations,
mind racing, and things of that nature.” Id.

On April 17, 2001, the individual took part in a DOE-sponsored psychiatric evaluation. Based on the
results of that evaluation, the individual’s security clearance was immediately suspended and his case was
processed for administrative review. During the evaluation, the DOE consultant- psychiatrist determined
that the individual has a mental illness that affects his judgment and reliability. Although the DOE
consultant-psychiatrist stated that there is some uncertainty as to the exact nature of the individual’s mental
illness, he opined that the individual’s “medical records speak for themselves.” He further opined that the
individual’s mental condition “is not in remission, has not been quiescent for ten years and is not
temporary.” See Notification Letter.

IV. Analysis

DOE Security alleges in the Notification Letter that the individual has “a mental condition of a nature
which, in the opinion of a board-certified psychiatrist causes, or may cause, a significant defect in
judgment or reliability.” 10 C.F.R. § 710.8(h). This finding is based upon the report of the DOE
consultant-psychiatrist who reviewed the individual’s security file and performed a two-hour examination
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of the individual on April 17, 2001. In his written report dated April 22, 2001, the DOE consultant-
psychiatrist gave the individual a “differential diagnosis.” Tr. at 48. According to the DOE consultant-
psychiatrist, the individual could have Bipolar Disorder, a depressive disorder, or a substance-induced
disorder caused by the use of antidepressants. Id. Nevertheless, he maintains that the “individual has a
mental condition that causes or may cause a significant defect in his judgment or reliability.” He further
opined that if the individual’s illness is substance induced, he would need several (three to five) years of
mental stability in order to be considered rehabilitated. Tr. at 50. If, however, the individual has Bipolar
Disorder, the DOE consultant-psychiatrist could not give a time limit on the number of years it would take
for the individual to rehabilitate himself, particularly due to the episodic nature of Bipolar Disorder. Id. at
50-51. As explained by the Personnel Security Specialist during his testimony, a mental condition that
impairs judgment to this degree raises a serious concern on the part of DOE Security since the individual
cannot under these circumstances be deemed reliable to safeguard classified material. Tr. at 14. See
Personnel Security Hearing, Case No. VSO-0199, 27 DOE ¶ 82,769 (1998); Personnel Se curity Hearing ,
Case No. VSO-0073, 25 DOE ¶ 82,794 (1996).

Over the last ten years the individual has been treated by a private psychiatrist (treating psychiatrist) who
offered a written report about the individual as well as provided testimony during the hearing. It is
important to note that the individual’s treating psychiatrist is also a DOE consultant-psychiatrist who has
performed over 100 psychiatric evaluations in DOE security clearance investigations. While the
individual’s treating psychiatrist agrees with the DOE consultant-psychiatrist that the individual has a
mental condition, particularly a diagnosis of Bipolar II Disorder, he disagrees on whether his mental
condition causes or may cause a significant defect in judgment or reliability. As the individual’s expert
witness, the treating psychiatrist reviewed the DOE consultant-psychiatrist’s evaluation of the individual
and submitted a report containing a brief psychiatric history of the individual and his disagreements with
the DOE consultant-psychiatrist.

Thus, the record presents an expert opinion which directly conflicts with the DOE consultant- psychiatrist
regarding the nature of the individual’s mental condition as well as whether the individual’s mental
condition causes a significant defect in his judgment or reliability. I consider these two matters
successively below. Based upon the strength of the testimony adduced at the hearing and supporting
evidence, I am more persuaded by individual’s treating psychiatrist.

A. Mental Condition

I initially find troubling the DOE consultant-psychiatrist’s differential diagnosis of the individual.
According to the DOE consultant-psychiatrist, the individual has had four manic-like episodes since 1991.
In his report, the DOE consultant-psychiatrist relies upon an evaluation conducted on December 12, 1991
by the individual’s treating psychiatrist which states that “the patient has a manic episode which began two
or three months prior to admission and gradually increases in severity to the point that in the few days
prior to admission, he has pressured, rapid speech, little need for sleep, rambling and tangential speech,
and religious preoccupations and delusions.” See Exhibit A. The individual was hospitalized in 1991 when
these findings were made. The DOE consultant- psychiatrist also cites the following notes made by the
treating psychiatrist:

He [the individual] stated that one month prior to admission he has a mystical experience in
which he awoke in the morning with a very powerful feeling that the presence of St. Joseph
was there with him next to his bed.

The patient has a previous history of being hospitalized for depression with suicidality in June
of 1989.

The patient’s Family History is positive for Bipolar Disorder . . .

When I first came to see the patient, he was occupied talking with the hospital administrator.
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He had requested to see the Chief Executive Officer to attempt to bargain for lower daily rates
in the hospital. He was vigorously arguing the matter with the administrator when I came in . .
. his speech was pressured and he had to be interrupted frequently to carry on a conversation.
He spoke rapidly and frequently stood up and paced about the room during our conversation.

DOE Exhibit 3-1.

The DOE consultant-psychiatrist notes that since this hospitalization in 1991, the individual has
experienced hypomania(2) and manic-like episodes in 1999, 2000, and 2001 along with depression and
suicidal ideations. In discussions with his treating psychiatrist from 1999 through 2001, the individual
described his condition as experiencing a feeling like he wanted to “jump out of his skin” and having so
much energy that he was like an “energizer bunny.” In addition, in one of his manic- like states in
February 2001, the individual received two speeding tickets and was cited for driving recklessly; one of
the tickets was for going 70 miles an hour in a 30 mile zone.(3)

As part of his examination of the individual, the DOE consultant-psychiatrist noted that the individual was
currently taking three medications for his mental condition. The DOE consultant- psychiatrist wrote that:

The subject seemed profoundly depressed, which is why he might have pessimistically
assumed that he would not have due process. So I asked him, “How are you feeling now?” He
answered, “Down.” I asked him how long he was feeling down. He answered, “About one
month. Before that I was up for two months and before that I was down for a long time.”

I told the subject that he is not on any antidepressant at this time. He answered, “I just came
off of series of antidepressants that did not work. I took Nardil a couple of months ago and
became hypomanic.” I asked him, “What did you do when you were hypomanic?” He
answered, “I got 2 speeding tickets and Reckless Driving citation in . . . .” He told me that one
of the tickets was for going 60 in a 45 zone and the other was for going 70 in a 35 zone.

I asked him, “What else did you do when you were hypomanic?” He answered, “I was more
active, like I came out of a sleep. More projects at work. To tell you the truth, I felt pretty
good.”

I asked him, “Were you also spending more money?” He answered, “Spending a little more. I
was going over my weekly spending money budget of $20 by $10-15.” . . .

Id. at 16.

Based on the DOE consultant-psychiatrist’s impressions during his examination of the individual, as well
as his review of the individual’s medical records, the DOE consultant-psychiatrist stated that the individual
has “some type” of mental illness or condition evidenced by his manic-like episodes and depression. He
reiterated that the individual may have Major Depression or Dysthymia or both, or a Substance-Induced
Mood Disorder caused by antidepressants. However, the DOE consultant- psychiatrist did not try to further
resolve the diagnostic question.

Unlike the DOE consultant-psychiatrist, the individual’s treating psychiatrist believes the individual has
bipolar disorder. According to the treating psychiatrist:

I think basically we agree on the diagnosis that he has a mood disorder, Bipolar Disorder.
We’re iffy on what variant of it does he have. In a sense it’s ironic, I disagree with [the DOE
consultant-psychiatrist]. I think I hold a more severe diagnosis of Bipolar II, as opposed to a
Bipolar Disorder strictly due to a medication or substance as a strong possibility. I’m going
with the working diagnosis that he’s got Bipolar II.

I think we originally maybe disagreed whether he had a Bipolar I, and I think today [the DOE
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consultant-psychiatrist] also said he’s probably more likely hypomanic, certainly lately. And
it’s an important area of controversy, does he have a Bipolar II Disorder, or is it the only time
he gets hypomanic is when he’s exposed to an antidepressant? In a sense that’s a more mild
and less good prognosis illness. Because now that we know, everybody agrees that whatever
he’s got gets worse when he’s given Nardil. Certainly no one would give Nardil again, so in
that sense his prognosis is good. If that’s all he has, his prognosis is excellent. We also agree
that you wouldn’t want to give him an unprotected antidepressant. In other words, an
antidepressant without having a mood stabilizer on board.

Tr. at 120.

In his report, the treating psychiatrist elaborates on his disagreements with the DOE consultant-
psychiatrist. He believes the key diagnostic question is whether the individual has Bipolar I disorder
(recurrent depressions and manic episodes) or Bipolar II disorder (recurrent depressions and hypomanic
episodes). He explained that years ago the diagnostic distinction between Bipolar I and Bipolar II was not
in Diagnostic and Statistical Manual, Third Edition, but that it is an important distinction to make for this
proceeding. Exhibit A at 5. According to the treating psychiatrist “one necessary criterion for a hypomanic
episode noted in DSM IV is, ?The episode is not severe enough to cause marked impairment in social or
occupational functioning, or to necessitate hospitalization, and there are no psychotic features.’” Id. at 5-6.
He further noted that the individual’s hypomanic episode in January 2001 caused impairment to his
functioning to the extent that he received two speeding tickets and noticeably agitated his spouse.
However, the treating psychiatrist did not consider this a “marked impairment.” As noted earlier, the fines
for the two speeding tickets were below the DOE reportable limit for fines. The treating psychiatrist
further stated that the individual’s work performance was unaffected during his hypomanic episodes. He
believed that the fact that the individual was hospitalized in 1991 “may reflect that there was a lower
threshold for inpatient hospitalization during those years when for-profit psychiatric hospitals were
thriving and managed care had not yet arrived on the scene in force. I do not feel that [the individual] was
psychotic during any of his two or three hypomanic episodes, and I feel the proper diagnosis in current
nosology is Bipolar II Disorder (DSM IV-Tr 296.89).” Id.

The individual’s treating psychiatrist also disagreed with the actual number of manic-like episodes the
individual has suffered since 1991. As mentioned earlier, the DOE consultant-psychiatrist believed the
subject has had four manic-like episodes since 1991. The treating psychiatrist stated that the individual has
had only two manic-like episodes, one in June of 1999 when he stopped the individual’s use of lithium
and the other in February 2001 when he prescribed Nardil to the individual. Id. at 4. According to the
treating psychiatrist, the individual continued to work during both hypomanic episodes, receiving excellent
performance reviews. He noted that the individual voluntarily visited the EAP counselor at the DOE
facility who felt that the individual was fit for duty. He reiterated that the individual functioned quite well
throughout this entire period of time. This is a point that the treating psychiatrist emphasizes and the DOE
consultant-psychiatrist interprets differently in his report. (4)

I have thoroughly considered the testimony and evidence of the two experts in this case and find the
individual’s treating psychiatrist’s testimony and supporting evidence more persuasive. The fact that the
individual’s psychiatrist is also a well-recognized DOE consultant-psychiatrist cannot be discounted.
However, I am more persuaded by the fact that the treating psychiatrist has been treating the individual for
10 years. I believe this long period of treatment time has given the individual’s psychiatrist a closer insight
into his illness. This is evidenced by the treating psychiatrist’s progress notes during patient visits as well
as his evaluations of the individual. His monthly interactions with the individual allowed the treating
psychiatrist to gauge which medications were appropriate for the individual and when to withdraw a
medication if proven to be ineffective. It was also very apparent during the treating psychiatrist’s hearing
testimony that he has maintained a close doctor-patient relationship with the individual. Likewise, the
individual appeared to feel very comfortable with the treating psychiatrist. Although the record still
remains unclear as to what variant the individual’s mood disorder is, Bipolar I or Bipolar II, I will accept
the diagnosis of the treating psychiatrist that the individual has Bipolar Disorder and has had this disorder
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for a number of years. I now turn to whether this diagnosis is consistent with the DOE consultant-
psychiatrist’s finding that the individual has a mental condition that causes a significant defect in the
individual’s judgment and reliability.

B. Judgment and Reliability

Although the DOE consultant-psychiatrist did not resolve the diagnostic issue in his report or testimony,
he maintains that the individual has some type of mental illness or condition that causes a significant
defect in the individual’s judgment and reliability. This opinion of the DOE consultant- psychiatrist is at
the crux of this case and is the main disagreement between him and the individual’s treating psychiatrist.
In his report, the DOE consulting-psychiatrist concluded that the individual’s “rather profound depressions
and manic-like episodes (be they natural or substance-induced) have affected his ability to grasp reality.”
Exhibit 3-1 at 24. He added that when the individual’s mood is elevated, “he becomes a different person
and exhibits (as I have documented) significant defects in his judgment and reliability.” Id. Further, in
addressing the issue of judgment and reliability, the DOE consultant-psychiatrist concluded that the
individual has the type of job that requires intellectual acumen and judgment. “His decision should be
based on the data he is analyzing and not be influenced by his changing over and under optimistic mood
states. Therefore, until such time as the subject is stable clinically for a minimum of several years . . . he
does have an illness/mental condition of a nature which causes, or may cause, a significant defect in his
judgment or reliability.” This opinion of the DOE consultant-psychiatrist is contradicted by the
individual’s treating psychiatrist and cannot be sustained.

First, the individual’s treating psychiatrist wholly disagreed with the DOE consultant-psychiatrist’s
statement that the individual’s “rather profound depressions and manic-like episodes . . . have affected his
ability to grasp reality.” The treating psychiatrist did not believe the individual’s ability to grasp reality has
been affected. Rather, he characterized the individual’s mood, problems with his concentration, and two
speeding tickets received while hypomanic, as only mild impairments and certainly not illustrative of an
inability to grasp reality. Exhibit A at 6. He points to comments the individual made to the DOE
consultant-psychiatrist during his evaluation, where the individual stated that he did not think he would
receive due process from the DOE. While the DOE consultant- psychiatrist attached some significance to
this statement, the individual’s treating psychiatrist characterized it as “an understandable fear and
certainly not in the realm of the psychotic.” Id. This difference in interpretation of the individual’s
behaviors permeated the hearing testimony of the experts. For example, as stated earlier, in 1991, the
individual reported to his treating psychiatrist that he had “a mystical experience” in which he awoke one
morning with a very powerful feeling that the presence of St. Joseph was there with him next to his bed.
Ex. 3-1. The DOE treating psychiatrist believed this experience was characteristic of an elevated mood in
the individual and “rather classic religious grandiosity.(5) Tr. at 81-87. He considered this incident as
evidence of the individual’s manic-like behavior and inability to grasp reality. However, the treating
psychiatrist viewed the individual’s religious experience as religious sentiments consistent with those of
the conservative Catholic community in the small village in which the individual was raised “and do not
represent evidence of psychotic processes.” Id. at 7.(6) During the hearing, after hearing the treating
psychiatrist’s testimony and reading his report, the DOE consultant-psychiatrist seemed to retreat
somewhat from his original position. I found the treating psychiatrist’s testimony on this aspect of the
individual’s behavior to be more persuasive.

Similarly, when the DOE consultant-psychiatrist asked the individual whether he spent more money during
his hypomanic periods, the individual stated that “I was going over my weekly spending money budget of
$20 by $10-15.(7) Exhibit 3-1 at 16. The DOE consultant-psychiatrist interpreted this action as meeting
Criterion B7 of the DSM-IV’s criteria for a Manic Episode and considered it as one of various behaviors
that evidence the individual’s mental condition. Criterion B7 provides in pertinent part:

During the period of mood disturbance, three (or more) of the following symptoms have persisted (four if
the mood is only irritable) and have been present to a significant degree):
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(7) excessive involvement in pleasurable activities that have a high potential for painful
consequences (e.g., engaging in unrestrained buying sprees, sexual indiscretions, or foolish
business investments)

Id. at 3.

The individual’s treating psychiatrist, however, did not attach much significance to the individual’s minor
increase in spending. He stated the following:

Oh one final note about the significance of the spending. I do think that a couple of dollars
[the amount of increase in spending per day for the individual ] was picky, in the context of
[the individual] makes a very good salary. I mean, it’s not like it’s two dollars for someone
who is poor, versus two dollars for Ted Turner. The two dollars for somebody who--he makes
a very good income. And his wife is a . . . , she is well-paid, too. So I would move that out of
a 50-percent increase in his $20.00 allowance. In a sense, $20.00 allowance is a little odd,
rather than a $2.00 day in spending for someone who is quite well-paid as is his wife.

Tr. at 129.

As stated earlier, the disagreements of the expert witnesses in this case essentially turned on their
interpretation of the individual’s manic-like episodes and how they affect the individual’s judgment and
reliability. Although the individual’s treating psychiatrist believes the individual has Bipolar II Disorder,
he notes that the individual has had this mental condition since 1991 and has managed his hypomanic
episodes throughout the period of time he has been working.(8) Based on his evaluations and observations
of the individual, the treating psychiatrist believes that the individual does not have a mental condition
which causes a significant defect in his judgment and reliability. He further concludes that “if indeed it is
more important to know the man who has the disease than [sic] the disease which has a man, the
important thing to know about [the individual] is that he has dutifully educated himself about his disorder
and has followed the recommendations of his caregivers with exceptional reliability.” Id. at 7.

As support for his conclusion, the individual’s treating psychiatrist also points out that another DOE
consultant-psychiatrist evaluated the individual in 1992 for his continued eligibility for access
authorization. This DOE consultant psychiatrist also found that the individual had a Bipolar Disorder. He
stated the following:

There have been Depressive Episodes and at least one Manic Episode. Currently, he
demonstrates some depression, but clearly is responding to the combined psychotherapy and
medication management. In my opinion his psychiatric problem does not cause a significant
defect in his judgment or reliability at this time. [emphasis added]

Exhibit 3-1 at 14.

Although there was some discussion during the hearing as to what this psychiatrist meant by “at this time,”
it was agreed that his report was essentially favorable and that the individual was allowed to maintain his
clearance with periodic monitoring and reporting to DOE by his treating psychiatrist. For additional
support, the individual’s treating psychiatrist testified that yet another mental health professional, the
facility’s EAP counselor, who observed the individual on the job, believed the individual to be fit for duty.
Tr. at 129.

Finally, the individual’s treating psychiatrist recognized that the essence of his conclusion is predicting the
individual’s future behavior. Id. at 123. Although he acknowledged that the individual might suffer another
episode, he believes that his recent two hypomanic episodes are good examples of possible future
behavior. Id. Knowing now what he knows about the specific stressors in the individual’s life as well as
the individual’s current success on his medication regimen, he believes that those hypomanic episodes are
less likely to happen in the future.(9) Moreover, he emphasized the fact that he has had a ten year
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observation period of the individual, which is a good baseline to predict the future. Id.

This case is a difficult call because it requires me to assess the credibility of two very highly competent
experts. However, based upon a thorough review of the entire record, which included considering the
combined testimony of the experts as well as their evaluations of the individual, and my assessment of the
individual’s credibility and demeanor at the hearing, I am more persuaded by the assessment of the
individual’s treating psychiatrist. I found the individual’s treating psychiatrist to be very credible in his
discussions of the individual’s behavior. Moreover, I must attach greater weight to the testimony and
medical report of the individual’s treating psychiatrist who has had a long-standing 10 year relationship
with the individual. As mentioned earlier, this long-standing doctor-patient relationship has provided the
treating psychiatrist with a baseline from which to predict the individual’s future behavior, particularly his
judgment and reliability. (10) Having considered the combined testimony of the experts, I find even less
support for the DOE consultant- psychiatrist’s belief that the individual’s mental contention portends a
“significant” defect in judgment and reliability on the basis of the individual’s most recent hypomanic
episodes. I am more influenced by the individual’s treating psychiatrist’s interpretations of these episodes.

Finally, I found the individual and his two other witnesses, a supervisor and a co-worker, to be highly
credible. Neither the individual’s supervisor nor his co-worker, who both had the opportunity to work
closely with the individual, knew of the individual’s mental disorder or observed any abnormal signs or
symptoms in the individual. Both believed the individual exhibited good judgment and reliability. During
the hearing, the individual described his hypomanic episodes: “Well, most definitely I’ve had a lot of
energy. As opposed to other times when maybe I’m not feeling so well, I have a lot of energy. The time
during a hypomanic episode, I feel very energetic, want to get involved in things, do things around the
house, you know, be active.” Tr. at 144. He further testified that he is extremely reliable and is not likely
to be coerced or blackmailed to divulge classified information. Id. at 147-148. The individual also
explained his response to a question during his PSI regarding his suicidal ideations. He clarified that he
had never planned a suicide, but only had the idea of suicide in his mind during his depression. Id. at 150.
When asked to describe the worst hypomanic episodes the individual has encountered, the individual
stated that they were the two speeding tickets he received and the times he was argumentative with his
wife. Id. at 152. Without offering an excuse for the speeding tickets, the individual stated that he had just
undergone a change in his medication which was accompanied by an elevation in his mood before he
received those traffic violations. The individual added that his treating psychiatrist changed his medication
after these events occurred and his hypomania subsided. Id. Overall, I found the individual to be direct,
candid and sincere. I am also convinced that the individual is managing his disorder well. The record
reflects that he is compliant with all of his medications and medical appointments as well as following all
directives from his treating psychiatrist such as stopping his driving after his last hypomanic episode
during which he received the two speeding tickets.

IV. Conclusion

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. § 710.8(h) in
suspending the individual’s continued access authorization, having received the diagnosis of a board-
certified psychiatrist that the individual has a “mental condition of a nature which causes or may cause a
significant defect in judgment or reliability.” However, I have determined that ample evidence exists and
has been presented to overcome DOE Security’s concerns. While the individual has a mental condition, I
find that such mental condition is stable, to the degree that such mental condition is not of a nature at this
time that it causes or may cause a significant defect in the individual’s judgment and reliability. I therefore
find that granting the individual an access authorization would not endanger the common defense and
security and would be consistent with the national interest. Accordingly, I find that the individual’s access
authorization should be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
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Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. §710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of the Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman

Hearing Officer

Office of Hearings and Appeals

Date: January 31, 2002

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2)A mild form of mania.

(3)Neither fine on the tickets was at a level sufficient to require the individual to report the traffic
violations to the DOE.

(4)The DOE consultant-psychiatrist believed the individual used poor judgment by going to work during
his hypomanic episodes.

(5)“Religious grandiosity” is a term the DOE consulting-psychiatrist used to describe the individual’s
experience and is not a part of the DSM-IV.

(6)In 1991, the individual’s treating psychiatrist wrote that the individual’s religious experience was a
“delusion” and part of the individual’s pathology, but has since changed his mind.

(7)“The individual’s treating psychiatrist also noted the individual’s mild increase in spending in a
progress note recorded during one of their sessions in 1999. Exhibit 3-1 at 10.

(8)The treating psychiatrist stated that the use of the term “manic-like” episodes would be more correctly
called hypomanic episodes-- a milder form of abnormally elevated mood. Exhibit A at 4.

(9)The treating psychiatrist notes that at the time of the individual’s last two hypomanic episodes, the
individual was undergoing a lot of unusual stressors in his life that caused him to suffer depression
(several of his family members have had health or legal problems). Id.

(10)This case is easily distinguishable from another OHA case in which the individual also suffered from
Bipolar Disorder. In that case, the DOE psychiatrist estimated that the individual had a 25 percent chance
of experiencing a manic episode. The individual’s psychiatrist “quantified the chance of a future manic
episode as “most probably’ between 30 and 40 percent.” See Personnel Security Hearing, Case No. VSO-
0421, 28 DOE ¶ 82,800 (2001)(recommendation against granting clearance), aff’d (OSA 2001). Unlike the
present case, there was no dispute between the two experts that when the individual was in the midst of a
manic episode, his judgment and reliability was significantly impaired. In addition, the individual in this
case suffered a severe manic episode rather than hypomanic episodes like the individual in the present
case.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

January 7, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Decision

Name of Case:Personnel Security Hearing

Date of Filing:July 18, 2001

Case Number: VSO-0470

This Decision concerns the eligibility of XXXXXXXXXXXXX (the individual) to hold an access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."(1) A DOE Operations Office suspended the individual’s access authorization
pursuant to the provisions of Part 710. This Decision considers whether, on the basis of the evidence and
testimony in this proceeding, the individual’s access authorization should be restored. As discussed below,
after carefully considering the record before me in light of the relevant regulations, I have determined that
the individual’s access authorization should not be restored.

I. Background

For several years the individual has been employed by a series of DOE contractors in positions that
required him to maintain an access authorization. Unresolved questions regarding the individual’s
suitability to hold an access authorization arose after the DOE learned that a DOE contractor had
terminated the individual for allegedly stealing government property. As a result, the DOE issued a
Notification Letter to the individual in May 2001 in which it cited the individual’s unusual conduct as
derogatory information falling within the ambit of 10 C.F.R. § 710.8(l) (Criterion L). (2)

Upon receipt of the Notification Letter, the individual, through his attorney, filed a response to the
Notification Letter and requested a hearing. The DOE transmitted the individual's hearing request to the
Office of Hearings and Appeals (OHA) Director, and the OHA Director appointed me as the Hearing
Officer in this case. 10 C.F.R. § 710.25 (a),(b). I subsequently convened a hearing in this matter within the
time frame prescribed by the regulations. 10 C.F.R. § 710.25(g).

At the hearing, five witnesses testified. The DOE called one witness, the individual. The individual
presented the testimony of four other witnesses: two of his former supervisors and two of his former
managers. The DOE submitted eight exhibits into the record; the individual tendered one. On December 7,
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2001, I closed the record in this case when I received the hearing transcript.

II. Regulatory Standard

A. The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the government
has the burden of proving the defendant guilty beyond a reasonable doubt. The standard in this proceeding
places the burden of persuasion on the individual. It is designed to protect national security interests. The
hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). Once DOE Security has made a showing of derogatory
information raising security concerns, the individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual
therefore is afforded a full opportunity to present evidence supporting his eligibility for an access
authorization. The regulations at Part 710 are drafted so as to permit the introduction of a very broad range
of evidence at personnel security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R.
§ 710.26(h). Thus, by regulation and through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for granting of security
clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a Decision
that reflects my comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable and unfavorable, as to whether the granting or continuation of a person’s access
authorization will not endanger the common defense and security and is clearly consistent with the
national interest. 10 C.F.R. § 710.7(a). I am instructed by the regulations to resolve any doubt as to an
individual’s access authorization eligibility in favor of the national security. Id.

III. Findings of Fact

In June 2000, the individual revealed on a Questionnaire for Sensitive Positions (QNSP) that a DOE
contractor had fired him for stealing government property. Exhibit (Ex.) 6. The record in this case is
devoid of any evidence regarding the exact dates on which the thefts allegedly occurred. In January 2001,
the individual executed another QNSP in which he again disclosed the circumstances relating to his
termination for removing government property without permission from a government site. Ex. 8.

The first incident relevant to this proceeding concerns the individual’s removal of two declassified library
books from a DOE site. Sometime in 1993 or 1994, one of the libraries at a DOE site was slated for
closure and the books housed there were to be donated to local universities or moved elsewhere on the
site. Ex. 7 at 9; Transcript of Hearing (Tr.) at 54-56. At the time, it was the individual’s job to inspect all
the books in the library for signs of radiation contamination before they could be moved to other locations.
According to the individual, while he was checking the books for contamination, he asked the librarian if
he could have some of the books. Id. It is the individual’s testimony that the librarian responded
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affirmatively to his inquiry. Id. The individual further testified that he found two books that he liked,
removed them from the library and took them to his office at the site where they remained for two and
one-half years. Id. at 58. Over the next three and one-half years, the individual moved the books several
times as he changed employers, on at least one occasion taking the books home. Id. at 60-64. At no time
did the individual secure a government property pass for the books. Id. at 63. When the individual moved
the books to his home for the last time, it had been six years since he had taken the books from the library.
Id. at 64. Sometime in 1999 or 2000, the individual sold one of the books for $50 on the Internet auction
site, ebay. Id. at 75. After the individual learned that the DOE was concerned about the individual’s
conduct, the individual contacted the purchaser of the book, bought the book back, and returned it to the
DOE, along with the other book he had taken. Id.

The next two incidents at issue in this proceeding involve the removal of old signs and dosimeters(3)from
a DOE site. At the time of these two incidents, the individual’s job involved removing out- of-date sign
postings, inspecting them for radiological contamination, defacing them, and putting them in a trash
receptacle for later transport to a landfill. Id. at 68. The individual testified that one day he was perusing
the Internet website, ebay, when he saw posted for sale old radiation signs. Id. at 69. According to the
individual, after he saw the ebay posting, he decided he could remove some of the signs at his place of
employment and sell them on ebay. Id. at 69-70.. To this end, the individual went to work one day,
removed 15 signs bearing the words “radiation hazard” and “radiation sources stored in this area,” took
them home and sold them for money on ebay. Two to three weeks after removing the signs, the individual
decided to take 11 dosimeters from his worksite and sell them on ebay as well. When the individual’s
employer learned of the individual’s activities from an anonymous source, the employer confronted the
individual. At this point, the individual attempted to retrieve the signs and dosimeters from their
purchasers but had only limited success. The individual’s employer subsequently terminated the individual
for removing government property without permission.

IV. Analysis and Findings

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c).(4) After due deliberation, I have determined that the individual’s access
authorization should not be restored. I cannot find that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings I make in support of this decision are discussed below.

A. Derogatory Information

As noted earlier in this Decision, the derogatory information in this case arises from the individual’s
actions of taking government property from a government site and selling it for profit. Based on the
evidence in the record, I find that the DOE correctly invoked 10 C.F.R. § 710.8(l) because the individual’s
actions constituted “unusual conduct” and raised legitimate questions regarding his honesty, reliability and
trustworthiness.

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing (Case No. VSO- 0244), 27
DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998). In the case at hand, the individual has raised several arguments in an attempt to
mitigate the security concerns associated with Criterion L.

B. Mitigating Evidence
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1. Library Books

With regard to the library books at issue, the individual testified that he believed the librarian had the
authority to give the books away. Tr. at 56. To support his position that he asked the librarian for
permission to take some books, the individual submitted an Affidavit from a co-worker who related an
exchange between another person and the librarian on another occasion. Ex. A, Tr. at 86- 87. The Affiant
stated that one day he was working in a secure location inspecting library books for contamination, when
someone asked a “certain lady” if “they found a book that they found interesting, could they have the
books?” Id. According to the Affiant, the “lady” advised that “she didn’t think that would be a problem.”
Id.

Based on the available evidence and the testimony of the individual, I believed the individual’s testimony
that he asked the librarian for permission to take two books. I also accepted the individual’s explanation
that he thought the librarian had the authority to give the books to him. While it might have been useful
had the librarian corroborated the individual’s version of events, I am willing to rely on the individual’s
testimony in view of the passage of time since his removal of the books from the library, i.e., six to seven
years. As for the Affidavit submitted by the individual, it is not probative on the issue before me because it
does not prove that the librarian told the individual that he could take the library books. It only shows that
one other person made similar inquiries of the librarian and that the librarian equivocated in her response.
Nevertheless, from my observation of the individual at the hearing and my assessment of his credibility, I
find that the individual honestly believed he had been given the library books and could use them as he
deemed appropriate. I further believed the individual’s explanation of why he did not seek a property pass
when he removed the books for the DOE site. He believed that the librarian would have given him a
property pass had one been necessary. Tr. at 87. In the end, I find that the individual never intended to
steal the library books.

I also find that the individual did not intend to sell the library books when he asked permission six years
earlier to keep two books. Rather, I believed the individual when he explained at the hearing that at the
time he asked if he could have the books in 1993-94, he wanted the books for “historical or memento”
purposes. Id. at 57. Six years later when the individual sold one of the books, he was selling an item that
he thought he owned based on his perception that the librarian had given him the books. When the
individual learned that he had done something improper, he immediately retrieved the book he had sold
and returned it to the DOE, along with the book he had not sold.

The individual has testified convincingly, in my opinion, that he will never again remove as much as a
paper clip from the DOE without permission. His former supervisors and managers believe that the
individual has learned a valuable lesson from this experience and believe he will never again engage in
similar conduct. Id. at 21, 28-29, 37, 46. In the end, I find that the individual had a good faith belief after
querying the librarian that he could take the two library books and convert them to his own use. This
conduct does not necessarily impugn his honesty, reliability and trustworthiness given the circumstances
under which he removed the books. Moreover, the individual convinced me that he intends to be vigilant
in the future about not repeating the same error in judgment. After considering all the facts surrounding
this issue, it is my common-sense judgment that the individual has mitigated the DOE’s concern with
respect to the individual’s taking and sale of the library book(s).

2. Signs and Dosimeters

The individual’s actions with respect to his removal and sale of the 15 signs and 11 dosimeters are much
more serious than his actions with regard to the library books. His conduct with respect to the signs and
the dosimeters differs from his conduct regarding the library books in two significant respects. First, the
individual consciously and with forethought decided to take the old signs and the dosimeters from his
worksite after he became aware that persons would purchase these items on ebay. Second, the individual
consciously and with forethought decided not to perform his job duties in order to execute his plan, i.e., he
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refrained from defacing the old radiological signs with a box cutter so he could convert them to his own
use.

The individual has raised a number of arguments in his defense. First, he attempts to justify his actions in
taking the signs and dosimeters by asserting that they were both unusable and destined for the trash. Id. at
70, 74, 87. For these reasons, he claims that he did not need a property pass to remove the items from
government property. Id. The individual also denied at the hearing that he was motivated by profit when he
took and sold the signs and the dosimeters. Id. at 90. Instead, the individual claimed that ebay was a “kind
of hobby” and “it wasn’t really a money-making thing.” Id. He also attested that at the time he took these
items, he was not thinking about what he was doing; he simply made a mistake. Id. at 90. He further
promises never to engage in similar conduct and to be careful not to violate any DOE rules in the future.
Id. at 79.

The individual also submitted testimonial evidence that he is a reliable, trustworthy employee. The
individual’s former managers and supervisors testified that the individual is an excellent, conscientious,
trustworthy employee. Id. at 21, 27, 44. They all doubt that the individual will repeat this kind of behavior
again. Id. at 21, 28, 37, 46. In fact, one of the managers testified that as a result of the individual’s actions,
his employer has changed the protocol for the disposal of all old radiological signs to prevent a similar
situation from occurring in the future. Id. at 17.

The decision whether the individual has mitigated the DOE’s concerns with respect to his intentional
removal and sale of the signs and dosimeters is a close one. I recognize that the signs and dosimeters at
issue were old, out-of-date, probably of little intrinsic value to most people, and destined for the trash.
This is not a situation, however, where the individual retrieved a sign from the curb outside someone’s
house as it was awaiting removal by the trash truck. Here, the items were not in the public domain when
they were removed, rather they were on government property. In contrast to the situation with the library
books, the individual never asked anyone for permission to take the signs and dosimeters. Moreover, it
was the individual’s job to deface these items and dispose of them in a trash receptacle for later transport
to a landfill. Instead, he diverted these items for his own use. There could have been factors of which the
individual was unaware that made it imperative that the materials be defaced and disposed of as instructed.
Finally, it is very troubling that the individual’s actions regarding the taking of the signs and dosimeters
were deliberate and calculated. For all these reasons, I cannot excuse the individual’s conduct as justified
under the circumstances.

It is clear that the individual exhibited extremely poor judgment when he decided to remove the signs and
dosimeters for the sole purpose of selling those items. The individual’s conduct in my judgment belies his
explanation that he had no profit motive in selling the items at issue in this proceeding. I have difficulty
accepting that the individual would consciously decide not to perform his job responsibilities so he could
convert government property for his own use and subsequent sale simply because he enjoyed buying and
selling on ebay as a hobby.

Further, I am not willing to excuse the individual’s conduct on the basis that it was isolated. The individual
removed 15 signs from his worksite on one day and then waited, according to his own testimony, two to
three weeks before removing 11 dosimeters. The fact that he removed 26 items on two occasions is not
easily overlooked.

As for whether time has mitigated the conduct at issue, the record contains no evidence of the dates when
the individual removed and sold the signs and dosimeters and, as a result, I cannot make a finding on this
issue. While it is my impression from the record that the removal and occurred sometime during 1999 or
January 2000, the burden was on the individual to persuade me that sufficient time has elapsed between the
incidents and the hearing date to warrant a finding of reformation. There is not sufficient evidence in the
record for me to make this finding.

I do believe, however, that it is likely that the individual will bring his attitude and behavior into
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conformity with DOE policy in the future. He repeatedly acknowledged that his actions constituted errors
in judgment. The individual’s former managers and supervisors believe that it is unlikely the individual
will engage in such conduct again. The testimonial evidence in this case convinces me that the individual
will probably not violate any DOE property regulations in the future due to his new awareness of the
importance of following proper procedures in this area.

In the end, however, I am left with lingering doubts about whether sufficient time has passed since the
individual removed and sold the government property to find that he has reformed his ways and will
exercise good judgment in the future. Despite the glowing recommendations of his former managers and
supervisors about the individual’s trustworthiness, I noted with interest that one supervisor testified that he
was surprised to learn about the individual’s conduct because he “thought [the individual] was smarter than
that.” In fact, the individual was a mature adult at the time of these incidents. One supervisor believed that
the individual did not “do anything malicious or with intent.” Tr. at 20. However, the fact remains that the
individual’s actions with regard to the signs and dosimeters were not impulsive behaviors but were
calculated. He went to work on two occasions with the express intention of removing government property
and selling that property on the Internet. Cf. Personnel Security Hearing, (Case No. VSO-0072) 25 DOE ¶
82,792 (1996) (affirmed by OSA, 1996) (security clearance restored in case where a person borrowed a
drill from the worksite with the intent to return). Because I am instructed by the regulations to resolve any
doubt as to an individual’s access authorization eligibility in favor of the national security, I must resolve
my lingering doubts about the individual’s reliability and trustworthiness against the individual.

V. Conclusion

For the reasons set forth above, I find that the individual has mitigated the DOE’s security concerns
associated with his removal and sale of the library books at issue in this proceeding. I have determined,
however, that the security concerns related to the individual’s conduct in deliberately and with calculation
removing and selling radiological signs and dosimeters remain unresolved. Accordingly, after considering
all the relevant information, favorable or unfavorable, in a comprehensive and common-sense manner, I
conclude that the individual has not yet demonstrated that restoring his access authorization would not
endanger the common defense and would be clearly consistent with the national interest. I therefore find
that the individual's access authorization should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.

Ann S. Augustyn

Hearing Officer

Office of Hearings and Appeals

Date: January 7, 2002

(1)Access authorization is defined as “an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R.
§ 710.5(a). Such authorization will be referred to from time to time in this Decision as access authorization
or security clearance.
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(2)Criterion L is invoked when a person has allegedly “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security. Such conduct
or circumstances include, but are not limited to, criminal behavior, a pattern of financial irresponsibility,
conflicting allegiances, or violation of any commitment or promise upon which DOE previously relied to
favorably resolve an issue of access authorization eligibility.” 10 C.F.R. § 710.8(l).

(3) Dosimeters are devices for measuring exposure to radiation.

(4)The factors enumerated in 10 C.F.R. § 710.7(c) include the following: the nature, extent, and
seriousness of the conduct, the circumstances surrounding his conduct, to include knowledgeable
participation; the frequency and recency of his conduct; the age and maturity at the time of the conduct;
the voluntariness of his participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

March 28, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: July 16, 2001

Case Number: VSO-0471

This Opinion concerns the eligibility of XXXXXX (the individual) to hold an access authorization(1)
under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material." The individual’s access
authorization was suspended by the Manager of a Department of Energy Operations Office (DOE)
pursuant to the provisions of Part 710. For the reasons stated below, I cannot recommend that the
individual’s access authorization be restored at this time. 10 C.F.R. § 710.27(a).

I. Background

The individual is an employee of a contractor at a DOE facility. He has been employed at the facility since
1967. Transcript of November 15, 2001 Personnel Security Hearing (Tr.) at 123. On June 30, 2000, local
police responded to a complaint by a woman who lives across the street from the individual, in a
neighborhood of detached single-family homes. The woman alleged that on the previous evening, she saw
the individual in front of his garage, naked and masturbating. Based on this report, the individual was
charged with Lewd Conduct. DOE Exhibit 12. This charge led the DOE to conduct Personnel Security
Interviews (PSIs) with the individual on October 5 and November 6, 2000. The DOE ultimately
determined that the derogatory information concerning the individual created a substantial doubt about his
eligibility for an access authorization, and that the doubt could not be resolved in a manner favorable to
the individual. Accordingly, the DOE suspended the individual’s access authorization, and obtained
authority from the Director of the Office of Safeguards and Security to initiate this administrative review
proceeding. DOE Exhibit 32.

The administrative review proceeding began with the issuance of a Notification Letter to the individual.
DOE Exhibit 33; see 10 C.F.R. § 710.21. That letter informed the individual that information in the
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. The
Notification Letter included a statement of the derogatory information and informed the individual that he
was entitled to a hearing before a Hearing Officer regarding his eligibility for access authorization.

The individual requested a hearing, and the DOE forwarded the individual’s request to the Office of
Hearings and Appeals (OHA). The Director of OHA appointed me as the Hearing Officer in this matter.
Prior to the hearing, counsels for the individual and the DOE submitted exhibits. Testifying at the hearing
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were a DOE personnel security specialist, two witnesses to the alleged incident, the individual, his wife,
and a psychologist who testified as an expert on the reliability of eyewitness testimony.

II. Analysis

In the Notification Letter, the DOE stated that information indicated that the individual “has engaged in
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best interests of national security.” Id.;
see 10 C.F.R. § 710.8(l) (Criterion L). On this point, the Notification Letter referenced the fact that the
individual had been charged with Lewd Conduct and the fact that, in two PSIs, the individual denied that
he had engaged in the behavior that led to the Lewd Conduct charge. DOE Exhibit 3. The Notification
Letter also cited information that the individual “deliberately misrepresented, falsified, or omitted
significant information from . . . a personnel security interview . . . .” Id.; see 10 C.F.R. § 710.8(f)
(Criterion F). Under Criterion F, the DOE noted the individual’s denials of the alleged behavior in the two
PSIs.(2)

When reliable information reasonably tends to “establish the validity and significance” of substantially
derogatory information about an individual, a question is created as to the individual's eligibility for an
access authorization. 10 C.F.R. § 710.9(a). The individual must then resolve that question by convincing
the DOE that restoring his access authorization “would not endanger the common defense and security and
would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).

A.Whether There is Valid and Significant Information in the Record that Creates a Question as to the
Individual’s Eligibility for Access Authorization

All of the concerns arising from this case depend, either directly or indirectly, upon the truth of the central
allegation, which the individual denies. Hearing officers in past Part 710 cases have noted the obvious
concern as to the vulnerability to pressure, coercion, exploitation, and duress of people who expose
themselves in public. See Personnel Security Hearing, Case No. VSO-0084, 25 DOE ¶ 82,754 (1996)
(“There is a security concern under 10 C.F.R. § 710.8(l) that engaging in exhibitionism and voyeurism
could make the individual susceptible to pressure, coercion, exploitation and duress.”); Personnel Security
Hearing, Case No. VSO-0443 (2001) (“[A]cts of this nature by the individual might make him vulnerable
to coercion, which could influence him to act contrary to the best interests of national security.”). In
addition, as we have stated in numerous prior cases, a clearance holder who lies to the DOE raises equally
obvious concerns. See, e.g. Personnel Security Review, Case No. VSA-0371, 28 DOE ¶ 83,015 (2000)
(“[T]he DOE security program is based on trust, and once an individual has breached that trust, a serious
question arises as to whether that individual can be trusted to comply with the security regulations.”).
Simply put, if the individual engaged in the alleged behavior (and proceeded to lie about it), the security
concerns are obvious and uncontested. Thus, I find that the allegations both as to the behavior, if true, and
the individual’s denial of it constitute significant, substantially derogatory information that creates a
question as to the individual’s eligibility for access authorization.

The key dispute in this case goes to the validity of the allegations. The credible, sworn hearing testimony
of two eyewitnesses to the individual’s alleged conduct is powerful evidence that the allegations are true. It
is important to note that even counsel for the individual describes the testimony of both of these witnesses
as credible. Tr. at 212 (“I believe that she probably saw [the individual] across the street, and I believe that
she truly thinks and has truthfully testified that she saw him across the street masturbating. I believe that
that’s very truthful on her part, but I don’t think it’s accurate.”); Tr. at 221 (describing male witness as
“exceptionally credible but not accurate”).

1.Testimony of Female Neighbor

A female neighbor who lives across the street from the individual testified at the hearing as follows
regarding the events of June 29, 2000:
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I was in the dining room eating, and I looked to the east and I could see [the individual] was
outside naked, and it looked like he was shaking a can or something in front of him. I then
crossed behind through our kitchen where it’s not visible through the living room, the east
windows, and to my son’s room which faces east. And I looked out through his shades, which
were drawn -- they’re wooden shades -- and you could tell that [the individual] was naked and
he was masturbating. . . .

. . . I had chose[n] to ignore it, you know, go downstairs and we watched a movie. And that
time would have been like 6:15 to 6:30 [P.M.], and you know, I wasn’t looking at a clock that
night. The only time lines I have is the national news was on at 6:00, so that would have
occurred, you know, sometime after that.

Tr. at 14-15. Later the same evening, at approximately 8:00 or 8:15 P.M., the female neighbor once again
saw the individual in front of his house, naked and masturbating. Tr. at 15, 38. When asked if she was sure
that it was the individual she saw, she testified that she was. Tr. at 17.

2.Testimony of Male Neighbor

Another neighbor, a male who lives down the street from the individual and the female neighbor, testified
that on a summer night in 2000,(3) he was returning from a swim, on his bicycle, when he rode past the
individual’s house.

I had just gone down to the river to swim. I often go down there, jump in the river and swim a
bit. And then coming back I was just riding my bicycle, and I just rode by and I -- I was
making noise because I was taking a Spanish class, and so I need to practice the rolling R
sound because I’m not very good at it. And I guess that just must have, you know, [the
individual] must have heard this, and so then all I saw was him kind of scampering back
towards the garage, and he didn’t have any clothes on.

Tr. at 63. On cross-examination, the neighbor was asked,

Q.Now, suppose I said to you that [the individual] was really wearing shorts, and that you
were just misperceiving this and that your perception is fallible, and he was wearing tight
shorts and that’s the real explanation for this. Is that possible?

A.Not from what I saw.

Tr. at 67.

3.Testimony of the Individual’s Wife

The individual’s wife testified at the hearing that on June 29, 2000, she left her home at approximately
4:45 or 5:00 P.M. to go to the post office to buy stamps and run another errand. She testified that she
arrived back at home at approximately 7:00 P.M. Tr. at 89-97. She then had dinner with her husband, and
later that evening, at approximately 9:00 P.M., left the house again to go to a local Kinko’s store. Tr. at
99.

4.Testimony of the Individual

The individual testified that on June 29, 2000, he arrived home from work at approximately 2:00 P.M. Tr.
at 132. The only time after that that the individual specifically recalls going outside his home was at
approximately 8:00 P.M., to take out trash. Tr. at 137. The individual denies ever having stood naked in
his driveway masturbating. Tr. at 140.
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Q.Is there any other way to explain it, other than just the way you have, to deny it?

A. I have no other way to explain it. I have no way to explain it because I have nothing to
explain. I mean, yes, I took the pizza boxes out, and put them in the trash and took the trash
can in, and there’s certainly a possibility that I was outside earlier. I can’t deny that it was
possible that I went out there. Don’t know why I would have, but I may have.

Tr. at 141.

Two possible ways of reconciling the testimony of these four individuals are suggested by the parties.
Both possibilities assume that the individual’s neighbors testified credibly at the hearing, i.e., at the very
least believed that they were telling the truth. In this respect, both “theories” are in line with my
perception of the testimony of the neighbors, which, to borrow a phrase from the individual’s counsel, I
found to be “exceptionally credible.” Here is where the theories diverge. One, advanced by the
individual’s counsel, assumes that the individual testified truthfully at the hearing, i.e., that he was never in
front of his house masturbating. Under this line of reasoning, the neighbors’ testimony, though credible, is
not “accurate.” Tr. at 212, 221. Thus, the neighbors sincerely believe that they saw the individual naked in
front of his house, but they are mistaken. The other possibility, consistent with the concerns raised by the
DOE in its Notification Letter, assumes that the individual indeed masturbated naked in front of his house
on June 29, 2000, that the neighbors testified truthfully at the hearing, and the individual has consistently
lied about the incident since.

The former theory is appealing in that, if true, it means that no one has lied under oath, and that the
individual did not engage in the behavior alleged. However, the latter theory, as I explain below, has the
advantage of being more consistent with logic and common sense. If an individual testifies truthfully (to
the best of his knowledge) that he saw A happen, I infer it is because A did happen. If two testify as such,
the inference that A happened is stronger. This initial inference, though strong, is of course rebuttable. For
example, contradictory testimony of equal credibility could call it into question, such as that of the
individual’s wife, who testified that she believes she was at home with her husband from approximately
7:00 to 9:00 P.M. This provides a potential alibi for the individual as to one of the alleged occurrences.
However, while I found the individual’s wife’s testimony to be credible, that testimony does not
necessarily contradict that of the individual’s neighbors, in that the times recalled by all three witnesses
were fairly crudely estimated.(4) It is also possible that the individual went outside to masturbate while his
wife was home, given the wife’s testimony that he did go outside once during that evening “to throw away
the pizza boxes.” Tr. at 98. And while the individual’s testimony clearly contradicted that of his neighbors,
I found the individual’s demeanor to be such that his testimony was the least credible of the four fact
witnesses at the hearing.

Any factual inference drawn from credible eyewitness testimony must also take into account that such
testimony can be inaccurate, and the individual presented persuasive expert testimony to this effect. Tr. at
160-207. The testimony of the expert, a psychologist, cited research that persons shown an image for a
“fraction of a second, a very brief exposure” would differ (for example, due to “expectations and racial
prejudice”) in their perceptions of whether the individual in the image held a “work tool” or “a dangerous
implement.” Tr. at 166, 173. In addition, “postevent occurences” over the course of a college semester can
influence students’ recollection of an event that took place at the beginning of the semester. Tr. at 169.
“[S]ituational characteristics,” such as the extent to which an individual is in a “low trust situation” or a
“high trust situation,” can affect “whether or not a person interprets an ambiguous stimuli as threatening
or negative.” Tr. at 171. “[A]nyone, if they’re in a situation in which they feel unsettled or uncertain or
anxious or afraid for whatever reasons, it’s very likely for them to interpret innocuous or ambiguous or
even innocent stimuli as dangerous.” Tr. at 173.

However, I do not find the factors that contribute to misperception cited by the expert to be very helpful in
analyzing the testimony in the case at hand. For example, the testimony of the female neighbor is based on
two exposures of substantially more than a “fraction of a second” and there is no evidence of any social
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prejudice or expectation that would have inclined her to see a naked man masturbating, if he in fact had
been clothed and “scratching his groin, . . .” Tr. at 211. Further, this neighbor’s recorded recollection of
the event, in a police statement, was taken only one day after the occurrence, reducing the likelihood of
“postevent occurences” that would have clouded her recollection. DOE Exhibit 1. And while the female
neighbor was home alone with her ten-year-old son on the evening in question, this fact alone (aside from
speculation on its significance by counsel for the individual) does not appear to qualify as the sort of
“situational characteristic” that would lead to the significant misperception posited by counsel for the
individual. Tr. at 205-06, 211-14.

Regarding the reliability of the male neighbor’s testimony, the individual points to no “situational
characteristics” that would have biased that witness’ perception. Moreover, though the male neighbor’s
exposure was apparently quite brief, while he passed on a bicycle, no social prejudice or expectation is
suggested that would explain mistaking the backside of a man in shorts for that of a naked man.(5)
(Indeed, in the case of the testimony of both witnesses, I would expect any misperception resulting from
prior expectations to have exactly the opposite effect, since presumably neither carried about in their heads
the expectation to see their neighbor naked in front of his house.) The only known postevent occurrence
that could have biased the male neighbor’s perception was when he met the female neighbor on the street,
days after the event. Tr. at 37, 44-45. In that conversation, the female neighbor testified that she “asked if
he would mind talking with the police since I found out he had also witnessed [the individual] from
behind.” Tr. at 37. The female neighbor’s testimony is less than clear as to whether she told the male
neighbor what she saw before or after he stated that he had seen the individual naked. Tr. at 45. And the
male neighbor’s testimony seems more clear that the female neighbor, beyond referring to something
“unusual” or “odd,” did not disclose what she saw before he related to her his perception. Tr. at 66, 70.

Finally, the individual points to the undisputed fact that there was a wildfire raging in the area on June 29,
2000, engulfing 151,000 acres and destroying at least 25 homes, as reported in a local newspaper article
submitted by the individual’s counsel. According to the testimony of the individual and his wife, smoke
was visible in the air that day, and was heavy enough to dim sunlight to some extent. Tr. at 131, 151.
However, considering that neither of the neighbors testified that they saw smoke in the air that evening, I
cannot find that the smoke would have been sufficient to significantly reduce the vision of the male
neighbor riding past on his bicycle, or of the female neighbor from across the street.(6)

Of the possibilities raised, considering the factors discussed above, I find that the two neighbors did not
misperceive, that the individual was naked and masturbating in front of his house, and that the individual
has lied when he has denied the event. Thus, I conclude that the information in the record reasonably tends
to establish both the validity and significance of substantially derogatory information about the individual.
Because such information creates a question as to the individual's eligibility for access authorization, 10
C.F.R. § 710.9(a), the burden falls on the individual to convince the DOE that restoring his access
authorization “would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.27(d).

B.Whether Restoring the Individual’s Access Authorization Would Not Endanger the Common Defense
and Security and Would be Clearly Consistent With the National Interest

In mitigation of the obvious security concerns raised by the behavior alleged in the Notification Letter,
while continuing to deny that the behavior took place, counsel for the individual argues,

In the 33 years of his marriage, prior to June 29 of 2000, he never had any problems of any
kind such as this, and since that date he has never had any kind of problem.

If, in fact, past behavior is the best indicator of future actions, . . . this is not a question of
morals. This is a question of whether or not he is a good security risk. And in that long period
of time, the behavior, the past behavior that speaks so loudly is not the accusations of [the
neighbors], it’s not that past, it’s the past behavior of, I think, some 60 years of no problems
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with the police, no problems of a sexual nature.

The stipulation that is before the hearing examiner is that all of these letters, including the
letter from [a former manager of the local DOE operations office], past manager between ?84
and ?90: [”]Throughout the time I have known you, you have impressed me as on of the most
brilliant and imaginative scientists on the [local DOE] site. Your work is of great national and
international scientific importance. Based upon my knowledge of you, I have complete faith in
your loyalty and commitment to the United States government and security laws and rules,
and confident that any previous violations that could be attributed to distraction and lack of
attention will not be repeated. I fully support you maintaining your clearance.[”]

The letter deals primarily with clearance, but the other letters that are stipulated, the
stipulation says not only do we stipulate these letters into evidence, but we have no evidence
to refute the content of the attachments. And the content covers such things as, [”]I have no
doubt on his integrity, trustworthiness and the wisdom of [the individual.”]

Tr. at 214-15.

I have reviewed the letters cited by counsel for the individual. Individual’s Exhibits B, C, D, and E. It
certainly appears that the individual’s reputation is sterling, and his professional accomplishments are
clearly extraordinary and beyond dispute. However, I also believe that the DOE personnel security
specialist who testified at the hearing put those positive features of the individual’s record in the proper
context.

I wouldn’t argue with his professional reputation and his education or anything else. But in
security we don’t look at those things. We look at behavior. And so when we have
information in our possession that suggests, and in this case that [the individual] has made
false statements to the Department of Energy regarding behavior that we frankly are relying
on as being reliable information, then we question whether we’ll be able to rely on him to act
responsibly or to comply with security regulations or controls that are in place to protect the
national security. This whole matter has to do with an individual’s honesty, reliability and
trustworthiness. A security clearance is based solely on trust.

Tr. at 208-209.

Unfortunately, alongside the valid information indicating that the individual engaged in the behavior
alleged, his long history of seemingly good behavior and professional excellence simply makes his
apparent behavior of June 29, 2000 that much more inexplicable.(7) Without any explanation or
understanding of why it happened, I am left with a definite degree of uncertainty about his future behavior,
despite the lack of similar occurrences in his past. This clearly raises concerns about the individual’s
reliability. Of more concern is that the individual, notwithstanding his reputation as a person of high
integrity, appears to have consistently lied, in interviews with DOE officials and in sworn testimony at the
hearing in this matter, regarding the events in question.(8)

Finally, it should be noted that the purpose of this proceeding is not to condemn or punish the individual,
but rather to protect national security. In questioning the reliability of eyewitness testimony, counsel for
the individual refers to “people who have been jailed for long periods of time who did not commit” the
crime. Tr. at 212. I am certainly sensitive to the possibility that the individual in this case has been falsely
accused, and if this were a criminal proceeding, the individual would rightly be entitled to the benefit of a
reasonable doubt. Such is not the case here, however. See Dep't of Navy v. Egan, 484 U.S. 518, 531 (1988)
("clearly consistent with the national interest" standard for the granting of security clearances indicates
"that security determinations should err, if they must, on the side of denials.").

In sum, the individual’s behavior raises legitimate and unresolved concerns regarding future reliability,
trustworthiness, and honesty. Therefore, I cannot conclude that restoring the individual’s “access
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authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the Director of the Office of
Hearings and Appeals performed the review of a Hearing Officer opinion. 10 C.F.R. § 710.28(a). Under
the revised procedures, an Appeal Panel performs the review. 10 C.F.R. § 710.28(b)-(e). The final rule
preamble provides that in any pending case not already appealed to the Director of the Office of Hearings
and Appeals, an individual seeking review of a Hearing Officer Decision may select either the revised
procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the Individual in this case may
seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.

Steven J. Goering

Hearing Officer

Office of Hearings and Appeals

Date: March 28, 2002

(1) Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this opinion as access authorization or security
clearance.

(2) Cited under both criteria were the results of a polygraph examination given to the individual. However,
prior to the hearing in this matter, counsel for the DOE advised me that it had “decided not to present
testimony or other evidence concerning the polygraph exam conducted with [the individual]. All polygraph
evidence in the record may be withdrawn.” Electronic mail from DOE Counsel to Steven Goering, OHA
(November 8, 2001). Thus, in reaching my decision in this case, I have not considered any evidence
concerning the polygraph examination given to the individual.

(3) Though in his hearing testimony the neighbor did not recall the exact date or time, the DOE counsel
has submitted a copy of a written statement given to the police by the neighbor on July 11, 2000, in which
the neighbor states that he believed “it was at about 8 PM - 9 PM on Thursday, June 29th.” DOE Exhibit
7.

(4) The wife’s estimated time of departure that evening (approximately 9 P.M.) is based on when she
finished her work at Kinko’s (10:24 P.M.), the distance from her home to Kinko’s, and the time she
estimated it took to complete the work at Kinko’s. Tr. at 99. Moreover, her recollection of whether she left
before or after sunset, which occurred at 8:53 P.M., see infra note 6, is not at all clear. Tr. at 106.
Similarly, the female neighbor’s testimony as to when she saw the individual the second time (8:00 or
8:15 P.M.) is estimated based on the fact that she believes she saw the individual the first time while the
6:00 news was on, and taking into account the running time of a movie she watched between the two times
she saw the individual. Tr. at 16. And the male neighbor estimates that he saw the individual at about 8
PM - 9 PM. DOE Exhibit 7.

(5) Counsel for the individual “suggest[s] that what [the male neighbor] saw was the crack of [the
individual’s] bottom through the shorts, even though the shorts were on . . . .” Tr. at 219. The individual
brought to the hearing the shorts that he claims to have worn that day. Tr. at 158. From my observation of
the color of those shorts (light gray), I find it unlikely that the male neighbor would have mistakenly
perceived the individual as naked.

(6) On the day of the hearing, I traveled with the parties to the site of the alleged incident. From inside the
house of the female neighbor I was able to get a sense of the angle and distance of view from both of the
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windows out of which she contends she saw the individual, and from the street I could judge the distance
and angle from which the male neighbor would have seen the individual as he rode past on his bicycle. I
note that the sky was overcast on the day of the hearing, as opposed to the day of the incident, when the
sun apparently shone from the west over the house of the female neighbor and onto the front of the
individual’s house. Information from the U.S. Naval Observatory
(http://aa.usno.navy.mil/data/docs/RS_OneYear.html) indicates that sunset at that location on that evening
occurred at 8:53 P.M. My perception of the scene, taking into account the probable differences in lighting
and amount of foliage (the hearing was held in November 2001), was such that I believe both neighbors
would have had an unobstructed and relatively clear view of the individual.

(7) After the hearing, local DOE security decided to refer the individual for a psychiatric examination. The
report of the psychiatrist concludes that the individual suffers from “[n]o psychiatric disease or disorder.”
Letter from psychiatrist to local DOE security (December 19, 2001) at 4. Nonetheless, while a positive
diagnosis of a mental disorder in this case may have bolstered my opinion, the absence of a diagnosis does
not preclude my finding that the individual did engage in the acts alleged.

(8) An additional troubling piece of evidence in this regard is an August 21, 2000 electronic mail from the
individual to the “DOE Clearance Process Center,” in which he reports “that some action may be pending
against me, although at this moment I don’t know by who[m] or for what reason. . . . [T]his notification is
simply a preliminary report, which I will supplement with real information as soon as I obtain it.” DOE
Exhibit 13. At the hearing, the individual testified that on June 30, 2000, the police informed him of the
nature of the allegation against him (“exposing myself”), and that prior to sending the August 21, 2000
electronic mail, “I had received the citation and I had gone to court.” Tr. at 147. Thus, the individual’s
statements in the electronic mail that an action “may be pending” and that he did not know “for what
reason” appear to be patently false. When I asked him at the hearing to explain this, the individual stated
that it was “because I didn’t know who that [electronic mail] was going to and didn’t feel that there was
any need to thrown in information that I didn’t really know the details behind.”

Q. So when you say you don’t know for what reason, you did know for what reason, but you
didn’t want to send it to some anonymous DOE clearance process center?

A. Precisely.

Tr. at 148. However, if the individual was merely concerned about who might receive the electronic mail
message, he could have quite simply requested in the message that he be contacted personally so that he
could provide the relevant information. Instead, the individual clearly misrepresented what he knew and
offered to provide more information only “as soon as I obtain it.”
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Case No. VSO-0473 (H.O. Brown November 30,
2001)

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: July 24, 2001

Case Number: VSO-0473

This Decision concerns the eligibility of XXXXX XXXXX XXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) A Department of Energy Operations Office (DOE) denied the individual's request for an
access authorization under the provisions of Part 710.(2) This Decision considers whether, on the basis of
the evidence and testimony presented in this proceeding, the individual should be granted an access
authorization. As set forth in this Decision, I have determined that the individual should not be granted a
security clearance.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger the common defense and security
and is clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the individual sought a security clearance from DOE as a condition of his employment
with a DOE contractor. However, the DOE Office of Safeguards and Security (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access authorization was
tentatively being denied pending the resolution of certain derogatory information that created substantial
doubt regarding his eligibility. This derogatory information is described in a Notification Letter
subsequently issued to the individual on June 22, 2001, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections k and l. More
specifically, Enclosure 2 attached to the Notification Letter (Enclosure 2) alleges that the individual has
"[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances . . .,” 10 C.F.R. § 710.8(k) (Criterion K), and has “engaged in
unusual conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy, or which
furnishes reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which
may cause [him] to act contrary to the best interests of the national security,” 10 C.F.R. § 710.8(l)
(Criterion L). The bases for these findings, as stated in Enclosure 2, are summarized below.
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As required to obtain a DOE security clearance, the individual completed a Questionnaire for National
Security Positions (QNSP), dated February 24, 1999, in which the individual revealed that he had used
cocaine during the period July 1996 through August 1997. On October 5, 1999, DOE Security conducted a
Personnel Security Interview (PSI) concerning this matter, during which the individual stated that he used
cocaine on a weekly basis during this period but that he had not used any cocaine since then. During a
subsequent PSI conducted with the individual on February 2, 2001, however, the individual stated that his
drug use in 1997 was not weekly, but every one to three months. Also during the second PSI, the
individual repeatedly denied any cocaine use since 1997 before later acknowledging that he had in fact
used cocaine in July 2000.

According to Enclosure 2, the individual was advised during the initial PSI that the DOE has a zero
tolerance drug policy and the individual expressed his willingness to abide by that policy by agreeing to
sign a Drug Certification form if offered to him. Thus, Enclosure 2 alleges that the individual’s subsequent
use of cocaine in July 2000, as well as his inconsistent responses during the second PSI, tend to indicate
that the individual is not honest, reliable and trustworthy. In this regard, Enclosure 2 further lists the
following matters concerning the individual: 1) the individual’s QNSP indicated that in March 1997, the
individual left a job under unfavorable circumstances, specifically due to drug use; 2) in March 1987, the
individual was a prime suspect in a larceny case; 3) in July 1990, the individual was arrested for Driving
While Intoxicated (DWI); 4) the individual was twice arrested for Domestic Violence/Battery, in January
1996 and in August 1997; and 5) on July 12, 2000, officers of the local police department were dispatched
to the individual’s residence in response to a domestic dispute, pursuant to which the individual admitted
to the police officers that he had been using cocaine and turned over to them a bag containing a small
amount of cocaine.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on July 24, 2001, the individual
exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On July 25,
2001, I was appointed as Hearing Officer in this case. After conferring with the individual’s counsel and
the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established. At the hearing, the DOE
Counsel called as its sole witness the Personnel Security Specialist who conducted the second PSI, in
February 2001. Apart from testifying on his own behalf, the individual called only his wife to testify in his
behalf. The transcript taken at the hearing will be hereinafter cited as "Tr.". Various documents that were
submitted by the DOE Counsel and the individual during this proceeding constitute exhibits to the hearing
transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted. However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

The individual accepted a position with a DOE contractor in January 1999, and was immediately required
to apply for an “L” level security clearance as a condition of his employment. Accordingly, the individual
completed and submitted the required Questionnaire for National Security Position (QNSP), dated
February 24, 1999. However, the individual’s QNSP raised several matters of concern with regard to the
individual’s eligibility to hold a security clearance, including a DWI arrest in July 1990, and two arrests
for domestic violence, in January 1996 and August 1997. Of particular concern to DOE Security were the
individual’s admissions in his QNSP that he had used cocaine during the period September 1996 through
August 1997, and that the reason the individual left his former job in March 1997 was “drug use.” The
individual was therefore required to submit to a Personnel Security Interview on October 5, 1999 (PSI I),
to determine whether DOE’s concerns might be resolved.

During PSI I, the individual stated that he was introduced to cocaine by friends during 1996 and
degenerated into a habit of using one gram of cocaine, costing from $40 to $80, on a weekly basis. From
February to June 1997, the individual underwent treatment for his cocaine habit with a counselor
(Counselor) who had previously provided court-ordered marriage counseling to the individual and his wife
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in 1996. This phase of drug counseling proved to be unsuccessful and the individual continued to use
cocaine, although less frequently, during this time period. However, the individual entered into a second,
more serious phase of drug counseling September 1997, following an altercation with his wife over his
drug use and his arrest for Domestic Violence in August 1997. This second period of drug counseling
continued from September 1997 to January 1998, and involved a combination of marriage counseling with
his wife and concurrent drug counseling for the individual. During PSI I, the individual maintained that he
had not used any cocaine since 1997. The Personnel Security Specialist conducting PSI I admonished the
individual that DOE has a zero-tolerance drug policy, particularly with regard to persons holding or
seeking to hold a security clearance. The Personnel Security Specialist determined that no immediate
recommendation should be made either granting or denying the individual’s request for a security
clearance, pending review of the Counselor’s treatment records with regard to the individual.

Prior to final action on the individual’s initial request for an “L” level security clearance, the individual’s
employer filed documentation in January 2000, requesting that the individual be considered for a higher-
level “Q” clearance due to the individual’s increased job responsibilities. This requested upgrade to a “Q”
clearance required that a full field investigation of the individual be conducted by the Office of Personnel
Management (OPM). In the course of this investigation, OPM discovered a police report indicating that on
July 12, 2000, the police responded to a report of domestic violence and drug use at the individual’s
residence. The police report states that upon arriving at the individual’s residence, the individual’s wife
informed the police that she and the individual had a heated argument after she came home and found the
individual using cocaine. According to the police report, the individual admitted using cocaine and turned
over to the police a bag containing a small amount of cocaine. The police decided not to arrest the
individual, however, after the individual’s wife implored that the individual would lose his job and they
would lose their home. The police report states, however, that the police informed the individual that the
case would be passed forward for prosecution if the individual did not stop using drugs and seek help for
his drug problem.

Based upon the information contained in the police report, DOE Security conducted a second PSI (PSI II)
with the individual on February 2, 2001. Without informing the individual of the police report, the
interviewing Personnel Security Specialist asked the individual about his cocaine use and, in particular,
when was the last time the individual had used cocaine. The individual responded in four separate
instances that he had not used any cocaine since 1997. Upon being informed of the July 2000 police
report, the individual initially expressed his surprise as to the existence of the police report and then
repeatedly denied the accuracy of the police report with regard to his possession and use of cocaine. The
Personnel Security Specialist informed the individual that he would have an additional opportunity to
resolve the matter and instructed the individual on procedures for obtaining a copy of the police report
from the local authorities. Before the interview was closed, however, the individual finally admitted that
he had in fact used cocaine in July 2000 as disclosed in the police report. The individual is now adamant
that he has not used cocaine since July 2000. The individual has not sought drug counseling since the July
2000 incident.

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v.
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Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s request for an access
authorization should not be approved since I am unable to conclude that such approval would not endanger
the common defense and security and would be clearly consistent with the national interest. 10 C.F.R. §
710.27(d). The specific findings that I make in support of this determination are discussed below.

A. Criterion K; Illegal Drug Use

The individual’s use of cocaine is generally undisputed in the record of this case. During the period
September 1996 through August 1997, the individual used cocaine on a regular basis. The individual
approximated that his cocaine use reached a gram (costing $40-$80) on a weekly basis during this period.
Exh. 5-1 at 21. In March 1997, the individual was required to leave his previous place of employment
having tested positive for use of cocaine on a random drug test. Exh. 5-2 at 12. By the time the individual
sought rigorous drug counseling in September 1997, the Counselor diagnosed him with Cocaine
Dependence. Exh. 3-1. After undergoing a program of drug counseling ending in January 1998, the
individual maintains that he did not use cocaine again for more than two years, but then had a one-time
relapse into cocaine use in July 2000.

Certainly, any use of illicit drugs raises the legitimate security concerns of DOE. As stated by the
Personnel Security Specialist during the hearing, illegal drug use, in this case cocaine, raises a security
concern for the DOE for it reflects a deliberate disregard for state and federal laws prohibiting such use.
Tr. at 39. "The drug user puts his own judgment above the requirements of the laws, by picking and
choosing which laws he will obey or not obey. It is the further concern of the DOE that the drug abuser
might also pick and choose which DOE security regulations he will obey or not obey with respect to
protection of classified information." Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752
at 85,512 (1995); see Personnel Security Hearing, Case No. VSO-0283, 27 DOE ¶ 82,822 (1999). In
addition, a person who uses cocaine or other illegal drug may possibly open himself to blackmail or other
forms of coercion, because he may want to conceal his use. It has also been noted that "any drug usage
while the individual possesses a [security] clearance and is aware of the DOE's policy of absolute
abstention demonstrates poor judgment." Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶
82,761 at 85,579 (1995).

In this case, the individual was not a DOE employee or a security clearance holder at the time of his
cocaine use in July 2000. However, the individual was well aware of DOE’s concerns with regard to his
past cocaine use, and DOE’s zero-tolerance drug policy had been thoroughly explained to the individual in
October 1999 during PSI I. Exh. 5-1 at 23.(3) Despite these admonitions, the individual chose to again use
cocaine in July 2000 while his request for a security clearance was pending.

B. Criterion L; Unusual Conduct

DOE Security also denied the individual a security clearance based upon its finding that he has engaged in



Case No. VSO-0473 (H.O. Brown November 30, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0473.htm[11/29/2012 1:36:42 PM]

unusual conduct which tends to show that he is not honest, reliable or trustworthy. There are several
incidents involving the individual which resulted in his arrest, including a DWI charge in 1990, and
domestic violence charges in 1996 and 1997. Such illegal conduct by the individual clearly casts doubt
upon the individual’s honesty, reliability and trustworthiness. See, e.g., Personnel Security Hearing, Case
No. VSO-0066, 25 DOE ¶ 82,797 (1996). Of even greater concern to DOE Security in this regard,
however, is the individual’s action in again using cocaine in July 2000 while his request for a security
clearance was pending, having been duly apprised of DOE’s absolute policy against illicit drug use. The
individual then exacerbated this action during PSI II when he repeatedly denied any cocaine use after 1997
and ostensibly attempted to conceal the July 2000 incident.

I therefore find that DOE Security properly invoked Criterion L. The conduct of the individual casts
serious doubt upon his judgment, reliability and trustworthiness. I further find, as explained below, that the
individual has failed to adequately mitigate these security concerns as well as those arising under Criterion
K.

C. Mitigating Evidence

The individual can provide no explanation for his decision to use cocaine in July 2000, only that he ran
into an old acquaintance and decided to purchase a small amount of cocaine, costing $30-$40. Tr. at 75-
76. The individual states that it was “out of stupidity,” Exh. 5-2 at 44, and that he did not consider that his
request for a security clearance was pending at the time. Tr. at 75.

The individual maintains, however, that he has not used any cocaine since July 2000. Tr. at 60; Exh. 5-2 at
40. In support of his claim, the individual submitted the results of a drug screening dated July 9, 2001,
showing that the individual tested negative for drug use. Exh. A. In further corroboration of the
individual’s claim, the individual’s wife testified that the individual has shown no signs of drug use since
the July 2000 incident, and they have had a stable marriage relationship since that time. Tr. at 15- 16. The
individual further gives “my word and my promise” that he will not use cocaine again. Tr. at 67. The
individual asserts that he has no craving for cocaine and that he no longer associates with those former
friends who might tempt him to use cocaine again. Tr. at 78-79. The individual asserts that his wife and
parents are very supportive, and that he will seek counseling if any temptation to use cocaine were to
arise. Tr. at 63, 77-78. In addition, the individual has received recognition as a valued employee and the
individual has much at stake in retaining his job. Tr. at 59.

Notwithstanding, I find it difficult to accept the individual’s assurances under the circumstances of this
case. I find it very disturbing that the individual chose to again use cocaine in July 2000, when his request
for a security clearance was under review. The individual was perfectly aware that his cocaine use was in
direct contravention of DOE security restrictions. I do not find reassuring the individual’s explanation that
he simply did not think about his pending security clearance at the time.

By his action, the individual placed even more at risk than his security clearance. The individual admits,
and his counselor’s records show, that the individual had a serious cocaine dependency during 1996 and
1997. The testimonies of the individual and his wife confirm that the individual’s cocaine use was at the
root of their domestic troubles, and resulted in the individual twice being arrested for domestic violence.
Having gone through months of counseling to restore a good marriage relationship, the individual’s
decision to purchase and use cocaine again in July 2000 reflects not only poor judgment but constitutes
substantial reason to doubt the individual’s trustworthiness and reliability. The police again were required
to respond to the individual’s residence due to the resulting domestic altercation and it was only fortuitous
that the individual was not arrested on that occasion.(4)

The individual’s decision to again use cocaine despite the risk to his job and marriage leads me to question
whether the individual was fully rehabilitated from his prior cocaine dependency.(5) While the individual
now swears that he will never use cocaine again, he has elected not to seek drug counseling at this time
although the individual and his wife believe that counseling might be beneficial. Tr. at 23, 76. Moreover,
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as set forth below, I have lingering doubt regarding the individual’s credibility in view of his obvious
attempt to conceal the July 2000 incident during PSI II. The individual’s testimony concerning this matter
has only served to amplify my concerns.

During the hearing, the individual gave two explanations for not initially admitting his July 2000 cocaine
use through repeated questioning by the Personnel Security Specialist. According to the individual, he
forgot about his cocaine use in July 2000, and he was confused and did not understand the questions being
posed by the Personnel Security Specialist. Tr. at 59, 68-69. However, I find neither of these explanations
plausible. I find it inconceivable that in February 2001, when PSI II was conducted, the individual could
not remember an incident of cocaine use seven months earlier in July 2000 which resulted in a domestic
dispute and his near arrest for cocaine possession after the police were dispatched to his residence.

I find equally implausible the individual’s claim that the questions posed to him during PSI II were
confusing or unclear. Relevant excerpts from the transcript of PSI II belie the individual’s contention:

Q: Okay. Well let me ask you for the record, when was the, when was the last time that you
used cocaine?

A: Oh, probably in ?96 or ?97, over four years ago, almost four years ago.

. . . . .

Q: Uh, any particular month?

A: Uh, 4 of ?97, somewhere in there.

Q: Was the last time you used?

A: Was the last time I have used, yes.

Q: Cocaine?

A: Any, yes.

Exh. 5-2 at 19-20.

Q: Okay. . . . I need to ask you a second time, for the record, and I’m not, don’t want to be
repetitive or sound redundant here-- . . . -- but when, you need to be sure, tell me when was
the last time you used cocaine?

A: In 1997.

Id. at 22-23. The Personnel Security Specialist then revealed to the individual that DOE Security had
received investigative reports of cocaine use by the individual in July 2000. Rather than admitting the July
2000 usage, the individual adhered to his denial, stating “I don’t recall ever using since 1997.” Id. at 23.
The Personnel Security Specialist then informed the individual of the police report and described the
police account of the July 2000 incident. To this, the individual expressed surprise at the existence of the
police report, and then repeatedly denied the accuracy of the police report. Id. at 24-25. According to the
individual: “I don’t know . . . this is new news to me.” Id. at 27. The individual then claimed that the
police had come to his house only to respond to a domestic dispute with his wife but no cocaine was
involved: “. . . arguing, you know, which everybody argues, but not for cocaine use.” Id. at 35. Finally,
after the Personnel Security Specialist instructed the individual on procedures for obtaining a copy of the
police report, the individual admitted that he had in fact used cocaine in July 2000. Id. at 40.

The individual’s claim that he did not remember the July 2000 incident is simply untenable. It is apparent



Case No. VSO-0473 (H.O. Brown November 30, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0473.htm[11/29/2012 1:36:42 PM]

to me that the individual instead presumed that because he was not arrested in July 2000, there was no
police report of the incident. The individual therefore attempted to conceal his July 2000 cocaine use
during PSI II, mistakenly believing the investigation for his “Q” clearance would not uncover the incident.
Rather than mitigating the concerns of DOE Security, the individual’s untruthfulness during PSI II has
now been exacerbated by his hearing testimony claiming a faulty memory and lack of clarity by the
Personnel Security Specialist. I cannot overlook or excuse such obvious lack of candor in the context of
an administrative proceeding to determine eligibility for access authorization. See Personnel Security
Hearing, Case No. VSO-0216, 27 DOE ¶ 82,781 (1998).

III. Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(k) and (l) in
denying the individual's request for an access authorization. For the reasons I have described above, I find
that the individual has engaged in the use of illegal drugs and engaged in conduct that tends to show that
he is not honest, reliable and trustworthy, and that the individual has failed to mitigate the legitimate
security concerns stemming from these actions. I am therefore unable to find that granting the individual
an access authorization would not endanger the common defense and security and would be consistent
with the national interest. Accordingly, I find that the individual's request for an access authorization
should not be granted.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: November 30, 2001

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Decision as an access authorization or security clearance.

(2)On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending procedures for
making final determinations of eligibility for access authorization. 66 Fed. Reg. 47061 (September 11,
2001). The revised regulations were effective immediately upon publication and govern the present
Decision.

(3)The individual not only acknowledged that he understood DOE’s strict policy against drug use but also
agreed to sign a Drug Certification in order to obtain a security clearance. Exh. 5-1 at 24. A Drug
Certification is a signed assurance and pledge by an individual that they will not be involved with any
illicit drugs while holding a security clearance. See Personnel Security Hearing, Case No. VSO-0045, 25
DOE ¶ 82,774 (1995).

(4)I note that there are varying accounts of the conditions specified by the police for not arresting and
prosecuting the individual. The police report itself states that the officers informed the individual that they
would not prosecute the case if the individual would “seek help for his drug use and stop using drugs.”
Exh. 4-6 at 3. However, the individual’s wife did not recall the condition that the individual seek drug
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counseling or treatment, and the individual states that the police only required that there be no further
reports of drug use involving the individual. Tr. at 19, 65.

(5)There is a discrepancy as to whether the individual actually completed all of the planned counseling
sessions in 1998. During PSI II, the individual claimed that he completed counseling. Exh. 5-2 at 15.
However, in a letter to DOE Security, dated October 15, 1999, the individual’s Counselor stated that
following health difficulties experienced by his wife during her pregnancy, “the individual came one more
time to the group but did not finish the last 4 out of 20 total sessions as planned.” Exh. 3-1. The Counselor
gave the individual “a guarded good prognosis” noting that the individual “did not follow through with
some of my recommendations,” but further described the individual as “a disciplined man who puts things
he learns into practice when he feels conviction about them.” Id.
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Case No. VSO-0475 (H.O. W. Gray December 31,
2001

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

December 31, 2001

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing:July 30, 2001

Case Number: VSO-0475

This Opinion addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710.

The Individual held access authorization at a facility operated by the Department of Energy (DOE). The
manager of the facility suspended the Individual's access authorization based on reliable information that
the Individual suffered from a mental disorder that caused a significant defect in her judgment and
reliability, and had engaged in a pattern of financial responsibility. The Individual requested a hearing to
resolve a concern about her eligibility for access authorization. 10 C.F.R. § 710.21(3)(ii). As explained
below, I believe the Individual has not resolved the concern. It is therefore my opinion that her access
authorization should not be restored.

BACKGROUND

During a Personnel Security Interview (PSI), the Individual discussed issues relating to her gambling
activities and resulting financial problems. She stated that she had been gambling for about three and one-
half years, and acknowledged that her gambling was out of control and that her financial life was
unmanageable because of gambling losses.(1)

The Individual provided information about at least sixteen credit accounts that were in a collection or
delinquent status at the time of the PSI.(2) Although the total amount in collections was less than $7,000,
the Individual said she felt "totally out of control" and "defeated" in regard to her finances, and
acknowledged that she was finding it "very difficult ... to turn a corner."(3)

Following the PSI, she was referred to a DOE consulting psychiatrist for an examination. In his report, the
consulting psychiatrist noted the following statements that the Individual made, during the PSI or the
examination, regarding her involvement with gambling.

The Individual said she turned to gambling to escape loneliness, worries and troubles.(4) She described
gambling as an "escape valve" from emotional pain.(5) After arguments, disappointments, and frustrations,
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the Individual felt an urge to gamble, which was difficult to control.(6) She said she felt "restless" when
she was not gambling, and compared being away from gambling to withdrawal from a drug.(7)

As the Individual continued to gamble, her losses mounted and her financial problems increased. She
gambled to get money to pay her debts.(8) She also engaged in "chasing" her losses, or returning to a
casino after a losing session and gambling to recover the losses.(9)

The consulting psychiatrist noted several examples of how gambling impacted the Individual's life. For
example, the Individual admitted she would get cash any way she could to gamble, and would ignore her
debts.(10) Among the ways she raised cash for gambling was writing bad checks at grocery stores.(11)
The Individual admitted that "I wrote bad checks knowing that there wasn't money to cover them. I knew
what I was doing was a crime."(12) She acknowledged that when she wrote the bad checks, she was "not
thinking rationally."(13)

In addition, the Individual gambled away money she needed for rent, food and gasoline, and had to
borrow money from friends to buy these items.(14) Her telephone service was disconnected when she
failed to pay her bills.(15) She sold most of her bedroom furniture to cover gambling losses.(16) She spent
her paycheck on gambling, and could not afford to renew her prescriptions for essential hypertension and
thyroid medication and had to go several weeks without these medications.(17)

In his report of the examination, the consulting psychiatrist concluded that the Individual suffers from an
active case of pathological gambling disorder under the criteria set forth in the Diagnostic and Statistical
Manual of Mental Disorders, 4th edition (DSM-IV). The consulting psychiatrist also determined that the
Individual did not show adequate evidence of either rehabilitation or reformation. He stated in his report
that:

The [Individual's] thought processes are currently impaired, although the impairment is limited
to her gambling. But she is irrational in terms of what she will do to be able to continue to
gamble. I don't see her much different in this respect than a cocaine or heroin addict, who will
beg, borrow or steal in order to support their addiction.(18)

The facility suspended the Individual's access authorization.(19) In the Notification Letter issued to the
Individual, the facility cited two bases for the suspension: (1) that the Individual, according to the findings
of the consulting psychiatrist, suffers from a mental condition that causes, or may cause, a significant
defect in judgment or reliability (10 C.F.R. § 710.8(h)); and (2) that the Individual has demonstrated a
pattern of financial irresponsibility, and has thereby engaged in unusual conduct or is subject to
circumstances which tend to show that she is not honest, reliable, or trustworthy; or which furnishes
reason to believe that she may be subject to pressure, coercion, exploitation, or duress which may cause
her to act contrary to the best interests of the national security (10 C.F.R. § 710.8(l)).

HEARING TESTIMONY

At the hearing, the Individual presented the testimony of her psychological counselor and three coworkers.
The DOE presented the testimony of the consulting psychiatrist and a personnel security specialist.

The Individual

The Individual testified that she agreed with the diagnosis of pathological gambling.(20) She described the
status of her efforts to overcome pathological gambling by stating that she was "not recovered yet, but ...
on the road to recovery."(21)

The Individual believes that she should abstain from gambling. She acknowledged, however, that she had
relapsed on three occasions in the six months preceding the hearing. During each relapse, the Individual
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gambled at a casino. Her most recent relapse occurred approximately three months before the hearing.(22)

The Individual testified that she participates in two programs to deal with pathological gambling,
counseling and Gamblers Anonymous. Gamblers Anonymous is a twelve-step group, with a program
similar to Alcoholics Anonymous. The Individual has attended meetings of Gamblers Anonymous, for a
year and a half. She is currently attending several Gamblers Anonymous meetings a week.(23) She has
never had a member of Gamblers Anonymous serve as her sponsor.(24)

The Individual testified that she sees a counselor for one-on-one sessions on an as-needed basis.
Originally she had weekly sessions with the counselor, and gradually reduced the frequency of the
sessions at the counselor's recommendation.(25)

The Individual acknowledged that she is still working to establish financial responsibility. She testified that
"this is the one area in which I still haven't gained control.... I'm just in a mess financially.... I'm very
distressed over my financial situation, and I do want to pay everything back, but I don't have any proof or
evidence that I even started on that yet ... I have resolved a few of those payday advance accounts, but
that's all."

The Consulting Psychiatrist

The consulting psychiatrist testified that the Individual strongly met the criteria for pathological gambling
set forth in the DSM- IV.(26) In addition, he evaluated the impact that gambling had on the Individual's
judgment. He testified that "when one has the choice between paying your rent, buying food or buying
blood pressure, thyroid, and diabetes medicine, on the one hand, and gambling, on the other hand, and ...
the urge [to gamble] is so strong ... that you're gambling away essential resources for survival, in my
opinion, that's a significant defect in judgment."(27)

The consulting psychiatrist also provided his recommendations as to how the Individual could demonstrate
that pathological gambling was no longer causing a significant defect in her judgment or reliability. He
recommended that the Individual abstain from gambling for a minimum of two years and attend weekly
meetings of Gamblers Anonymous, with a sponsor, for a minimum of one year. If the Individual did not
attend Gamblers Anonymous meetings, he recommended three years of abstinence from gambling to
demonstrate that her pathological gambling was no longer causing a significant defect in her judgment or
reliability.(28)

After listening to the Individual's testimony at the hearing, described above, the consulting psychiatrist
stated that he thought the Individual was "on the road to recovery ... I don't think [she's] there yet, but
[she's] doing all the right things."(29)

The Individual's Counselor

The Individual's counselor provides counseling services in conjunction with the facility's Employee
Assistance Program. She has been conducting one-on-one sessions with the Individual for about eighteen
months.

The counselor also diagnosed the Individual with pathological gambling disorder, and concluded that the
condition had caused a significant defect in her judgment.(30) The counselor testified that she believed the
consulting psychiatrist's recommendation of two years of abstinence from gambling and participation in
Gamblers Anonymous as "a very reasonable" recommendation for the Individual.(31)

The Individual's Coworkers

Three of the Individual's coworkers testified at the hearing. All three work closely with the Individual, but
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none of them participates in social activities with her. Their testimony established that the Individual used
to borrow money from her coworkers to cover gambling losses, but no longer does. Instead, she tells them
that she uses her spare money for purposes such as repairing her car.(32) Her coworkers sensed that her
financial situation began to improve about a year before the hearing.(33)

CONCLUSION

I find, based on the undisputed testimony of the consulting psychiatrist and the Individual's counselor, that
the Individual has a mental condition, pathological gambling, that causes a significant defect in her
judgment and reliability. In addition, I find that the Individual has not taken the steps recommended by the
consulting psychiatrist and her counselor to overcome the security concerns raised by pathological
gambling. I further find that the Individual has demonstrated a pattern of financial irresponsibility,
indicating that she is not honest, reliable, or trustworthy, or that she may be subject to pressure, coercion,
exploitation, or duress which may cause her to act contrary to the best interests of the national security.
The Individual failed to resolve this concern because she has not shown that she has dealt with her
financial problems and established a pattern of financial responsibility.

Therefore, in view of the criteria set forth in 10 C.F.R. Part 710, the substantial doubt about the
Individual's eligibility for access authorization has not been resolved. It is therefore my opinion that the
Individual’s access authorization should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. §§ 710.28(b)- (e).
The final rule preamble provides that in any pending case not already appealed to the Director of the
Office of Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select
either the revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the Individual in
this case may seek review under either the revised or the prior regulation set forth at 10 C.F.R. § 710.28.
Any request for review must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: December 31, 2001

(1) Transcript of Personnel Security Interview (PSI) at 11-12.

(2) PSI at 9-28.

(3) PSI at 32.

(4) PSI at 49; Exh. 3-5 at 18.

(5) Hearing Exhibit (Exh.) 3-5, Report of Psychiatrist at 9, citing PSI at 50.

(6) Exh. 3-5, Report of Psychiatrist at 9, citing PSI at 51.

(7) Exh. 3-5, Report of Psychiatrist at 17.

(8) Exh. 3-5, Report of Psychiatrist at 6, citing PSI at 40.



Case No. VSO-0475 (H.O. W. Gray December 31, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0475.htm[11/29/2012 1:36:43 PM]

(9) Exh 3-5, Report of Psychiatrist at 18.

(10) Exh. 3-5, Report of Psychiatrist at 3, citing PSI at 11.

(11) Exh. 3-5, Report of Psychiatrist at 3, citing PSI at 12.

(12) Exh. 3-5, Report of Psychiatrist at 19.

(13) Exh. 3-5, Report of Psychiatrist at 5, citing PSI at 33.

(14) Exh. 3-5, Report of Psychiatrist at 18, 19; PSI at 45.

(15) Exh. 3-5, Report of Psychiatrist at 4, citing PSI at 45.

(16) Exh. 3-5, Report of Psychiatrist at 8, citing PSI at 47.

(17) Exh. 3-5, Report of Psychiatrist at 17.

(18) Exh. 3-5, Report of Psychiatrist at 22.

(19) 10 C.F.R. § 710.8(h) identifies as derogatory for the purpose of holding access authorization "an
illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed clinical
psychologist, causes, or may cause, a significant defect in judgment or reliability." 10 C.F.R. § 710.8(l)
identifies as derogatory information that an individual "engaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy ...
[including] ... a pattern of financial irresponsibility...."

(20) Transcript of Hearing (Tr.), at 46.

(21) Tr., at 47.

(22) Tr., at 51-54.

(23) Tr., at 54.

(24) Tr., at 54.

(25) Tr., at 46, 48.

(26) Tr., at 36.

(27) Tr., at 44.

(28) Tr., at 43.

(29) Tr., at 62.

(30) Tr., at 130.

(31) Tr., at 131.

(32) Tr., at 75; 100

(33) Tr., at 79.
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Case No. VSO-0476 (H.O. Augustyn December 5,
2001)

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Decision

Name of Case:Personnel Security Hearing

Date of Filing:July 30, 2001

Case Number: VSO-0476

This Decision concerns the eligibility of XXXXXXXXXXXXXX (the individual) to hold an access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."(1) A DOE Operations Office suspended the individual’s access authorization
pursuant to the provisions of Part 710. As discussed below, after carefully considering the record before
me in light of the relevant regulations, I have determined that the individual’s access authorization should
not be restored.

I. Background

For several years the individual has been employed by a DOE contractor in a position that requires him to
maintain an access authorization. In the late 1980s, the individual was involved in some alcohol-related
incidents that culminated in his being diagnosed by a DOE consultant-psychiatrist in 1997 as having
suffered from alcohol abuse. It was the opinion of the DOE consultant-psychiatrist in 1997, however, that
the individual was reformed from his alcohol abuse.

On November 16, 2000, the individual reported to the DOE that he had been arrested the previous day for
Driving While Intoxicated (DWI). The DOE immediately conducted a Personnel Security Interview (PSI)
with the individual to address the circumstances surrounding the DWI arrest.

After the PSI, the DOE referred the individual for a mental evaluation to the same DOE consultant-
psychiatrist who had examined him in 1997. This time the DOE consultant-psychiatrist determined that the
individual is currently suffering from alcohol abuse and is neither reformed nor rehabilitated from that
condition. Since information creating doubt as to the individual’s eligibility for a security clearance
remained unresolved after the mental evaluation, the DOE suspended the individual’s security clearance
and obtained authority from the Director of the Office of Safeguards and Security to initiate this
administrative review proceeding. The DOE then issued a Notification Letter to the individual which cited
the DOE consultant-psychiatrist’s opinion that the individual currently abuses alcohol and the DOE
consultant-psychiatrist’s rationale for that opinion as information that created a substantial doubt as to the
individual’s continued eligibility for an access authorization under 10 C.F.R. §710.8(j) and (h) (Criteria J
and H). (2) The Notification Letter also highlighted the individual’s three alcohol-related arrests in 13
years as the basis for invoking 10 C.F.R. § 710.8(l) (Criterion L). (3)

Upon receipt of the Notification Letter, the individual requested a hearing. The DOE transmitted the
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individual's hearing request to the Office of Hearings and Appeals (OHA) Director, and the OHA Director
appointed me as the Hearing Officer in this case. 10 C.F.R. § 710.25 (a), (b). I subsequently convened a
hearing in this matter within the time frame prescribed by the regulations. 10 C.F.R. § 710.25(g).

At the hearing, twelve witnesses testified. The DOE called two witnesses: a personnel security specialist
and the DOE consultant-psychiatrist. The individual, who represented himself at the hearing, testified and
presented the testimony of nine other witnesses: his father, his girlfriend, his cousin, his supervisor, two
co-workers, two social acquaintances, and an alcohol abuse counselor. The DOE submitted seven exhibits
into the record, most of which have several subsections (Exhibits 1-7); the individual tendered twelve
(Exhibits A through K). On November 5, 2001, I closed the record in this case when I received the
individual’s post-hearing submission.

II. Regulatory Standard

A. The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the government
has the burden of proving the defendant guilty beyond a reasonable doubt. The standard in this proceeding
places the burden of proof on the individual. It is designed to protect national security interests. The
hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). The individual must come forward at the hearing with
evidence to convince the DOE that restoring his access authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).
Personnel Security Review (Case No. VSA- 0087), 26 DOE ¶ 83, 001 (1996); Personnel Security Hearing
(Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff’d, Personnel Security Review (VSA-0061), 25 DOE ¶
83,015 (1996). The individual therefore is afforded a full opportunity to present evidence supporting his
eligibility for an access authorization. The regulations at Part 710 are drafted so as to permit the
introduction of a very broad range of evidence at personnel security hearings. Even appropriate hearsay
evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by regulation and through our own case law, an
individual is afforded the utmost latitude in the presentation of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for granting of security
clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a Decision
that reflects my comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable and unfavorable, as to whether the granting or continuation of a person’s access
authorization will not endanger the common defense and security and is clearly consistent with the
national interest. 10 C.F.R. § 710.7(a). I am instructed by the regulations to resolve any doubt as to an
individual’s access authorization eligibility in favor of the national security. Id.

III. Findings of Fact

While holding a DOE security clearance in April 1988, the individual was arrested for DWI and “Eluding
a Police Officer and Resisting Arrest.” Exhibit (Ex.) 1-1. Prior to the individual’s arrest, the individual had
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failed a field sobriety test when his blood alcohol content (BAC) measured .11 and .12. Ex. 6-3 at 15. The
individual pled guilty to these charges on the advice of counsel. Transcript of Hearing (Tr.) at 98; Ex. 5-
3.(4)

One month later, in May 1988 the individual’s urine tested positive for alcohol in a random alcohol and
drug screening conducted by his employer. Ex. A; Tr. at 19. As a consequence, the individual and his
employer entered into a “Letter of Agreement” dated June 2, 1988 in which the individual (1) agreed to
participate in frequent random drug screens, and (2) acknowledged that a positive drug test in the future
will result in punitive measures up to and including termination. Ex. 3-4. At some time during the month
of May 1988, a counselor from his employer’s Employee Assistance Program advised the individual to
quit drinking. Ex. 6-1 at 18.

The next year, in April 1989, the individual was arrested a second time for DWI. Ex. 5-4. This time the
individual’s BAC measured .15 and .16. Id. The DWI charge was subsequently dismissed. Ex. 5-3.

In 1997, the individual underwent a routine background investigation in connection with the renewal of his
access authorization. Due to lingering concerns about the individual’s alcohol usage in the past, the DOE
referred him to a DOE consultant-psychiatrist for a mental evaluation. The DOE consultant-psychiatrist
opined at the time that while the individual was a “moderately heavy drinker,” he was not a user of
alcohol habitually to excess. Ex. 3-2. Furthermore, the DOE consultant- psychiatrist found that the
individual did not meet the criteria set forth in the Diagnostic and Statistical Manual IV (DSM-IV) for
Substance Abuse or Substance Dependence. Id. The DOE subsequently renewed the individual’s access
authorization.

On November 16, 2000, the individual reported to the DOE that he had been arrested the previous day and
charged with DWI. Ex. 5-1. According to the police report of the arrest, the results of the individual’s
breathalyser revealed an alcohol concentration of .13. Ex. 5-1. After conducting a PSI, the DOE referred
the individual for another mental evaluation to the same DOE consultant- psychiatrist who had examined
him in 1997. After examining the individual, the DOE consultant- psychiatrist diagnosed him as currently
suffering from alcohol abuse and currently using alcohol to excess. According to the DOE consultant-
psychiatrist, the individual is not rehabilitated from his alcohol abuse for the following reasons: (1) he has
a history of drinking alcohol to excess; (2) he reports that still gets legally intoxicated five to six times per
year and gets “stumbling-tripping-acting abnormal intoxicated” one to two times each year; (3) he drives
while intoxicated; and (4) he was arrested for DWI in November 2000.

IV. Analysis and Findings

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c). (5) After due deliberation, I have determined that the individual’s access
authorization should not be restored. I cannot find that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). The
specific findings I make in support of this recommendation are discussed below.

A. Derogatory Information

As noted earlier in this Decision, the derogatory information in this case arises from two principal sources:
a psychiatrist’s diagnosis that the individual is currently suffering from alcohol abuse, and three significant
legal incidents stemming from the individual’s use of alcohol.

There is no dispute that the individual is currently suffering from alcohol abuse, as both the DOE
consultant-psychiatrist and the individual’s alcohol counselor are in agreement on this matter. Tr. at 31;



Case No. VSO-0476 (H.O. Augustyn December 5, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0476.htm[11/29/2012 1:36:44 PM]

Ex. 3-1. Further, the DOE consultant-psychiatrist has opined, and no one has contested, that the individual
meets the criteria set forth in the DSM-IV for an illness or mental condition, Substance Abuse, Alcohol,
which causes or may cause a significant defect in his judgment and reliability. In other DOE security
clearance proceedings, Hearing Officers have consistently found that a diagnosis of alcohol abuse raises
important security concerns. See, e.g., Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶82,
803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing (Case No. VSO-0042), 25 DOE ¶
82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing (Case No. VSO-0014), aff’d,
Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995). In this case, the risk is that
the individual’s excessive use of alcohol might impair his judgment and reliability to the point that he will
fail to safeguard classified matter or special nuclear material.

The individual’s three DWI arrests over a 13-year period while holding a DOE security clearance are also
a concern from a security standpoint. As the personnel security specialist testified, the DOE questions a
person’s reliability when that person excessively consumes alcohol, operates a motor vehicle while
mentally impaired, and gets arrested as a consequence of his choice to consume alcohol to excess. Tr. at
17.

In sum, the totality of the evidence convinces me that the DOE correctly invoked Criteria J, H, and L when
it suspended the individual’s access authorization. A finding of derogatory information does not, however,
end the evaluation of evidence concerning the individual’s eligibility for access authorization. See
Personnel Security Hearing (Case No. VSO-0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999);
Personnel Security Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security
Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998). In the case at hand, the
chief issue before me is whether the individual’s rehabilitation efforts to date are sufficient to mitigate the
DOE’s security concerns.

B. Mitigating Factors

1. Rehabilitation and Reformation

In the administrative review process, the Hearing Officer has the responsibility for making the decision as
to whether an individual with alcohol problems has exhibited rehabilitation or reformation sufficient to
overcome the DOE’s security concerns. See 10 C.F.R. § 710.27. The DOE does not have a set policy on
what constitutes rehabilitation from substance abuse, but instead makes a case-by-case determination
based on the available evidence. Hearing Officers properly give a great deal of deference to the expert
opinions of psychiatrists and other mental health professionals regarding rehabilitation or reformation. See,
e.g., Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (finding rehabilitation);
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995) (finding no rehabilitation).

In this case, the DOE consultant-psychiatrist believes that the individual must do the following in order to
achieve rehabilitation:

participate in Alcoholics Anonymous for 100 hours;
attend a professionally-led alcohol rehabilitation program of 36 to 50 hours in duration;(6)
refrain from consuming alcohol for two years.

Tr. at 39; Ex. 3-1 at 14. With regard to reformation, the DOE consultant-psychiatrist opined that the
individual would be considered reformed from his alcohol abuse if he abstains from alcohol for a two-year
period and attends a rehabilitation program. Tr. at 39. If the individual does not complete his rehabilitation
program, the individual will need three years of abstinence to attain reformation, according to the DOE
consultant-psychiatrist. Id.

The individual’s alcohol counselor testified at the hearing that he agrees with the DOE consultant-
psychiatrist that the individual needs two years of sobriety to be considered rehabilitated from his alcohol
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abuse. Id. at 32. According to a “Substance Abuse Assessment” completed by the alcohol counselor in
August 2001, the individual had, on several occasions, attempted to control his alcohol intake without any
success. Ex. F. The alcohol counselor testified further that the individual’s treatment plan requires him to
attend 24 weeks of group therapy sessions followed by six months of relapse prevention care. Ex. E.

a. The Individual’s Abstinence

The individual claims that he has abstained from consuming alcohol since June 21, 2001. Tr. at 108. To
support his statement, the individual presented the testimony of his girlfriend, a co-worker, and two social
acquaintances, all of whom attested that they have not seen the individual consume any alcohol for the
three months preceding the hearing. Id. at 58, 70, 77, 88. One of these witnesses regularly plays pool with
the individual in establishments that serve alcohol. That witness recounted that in the three months
preceding the hearing, he had offered to purchase alcoholic beverages for the individual while they were
playing pool, but the individual declined. Id. at 88. The individual’s girlfriend related that the individual
plays pool three times per week in locations where “there is beer, alcohol all over, all around him.” Id. at
58. His girlfriend added that when anyone asks the individual if he wants a drink, the individual will only
accept a coke or ginger ale. Id. at 60.

On the basis of the testimony set forth above, I am convinced that the individual has not consumed alcohol
since July 21, 2001. This period, however, is simply too short for me to conclude that the individual is
either rehabilitated or reformed from his alcohol abuse on the basis of abstention alone.

b. Attendance at Group Therapy and Alcoholics Anonymous (AA)

According to the documentary evidence submitted by the individual, the individual had attended five
weeks of group counseling sessions and one AA meeting at the time of the hearing. Exs. G, H. The
alcohol counselor who testified on the individual’s behalf confirmed that the individual “has been
consistent on all levels of attendance and participation,” and “appears to be candid about his sobriety.” Id.
at 23. According to the Progress Report prepared by the individual’s therapist, the individual’s overall
progress is “good.” Ex. G.

As for factors that could affect the individual’s sobriety in the future, the alcohol counselor opined that the
individual needs to play pool in a nonalcohol environment. Tr. at 34. The DOE consultant- psychiatrist
agreed that playing pool where alcohol is served in not a good environment for the individual to remain
abstinent. Id. at 42. The individual, however, disagrees with both the alcohol counselor and the DOE
consultant-psychiatrist on this matter. It is the individual’s position that he only goes to bars and lodges to
play pool, not to drink alcohol. Id. at 107. He added that he feels no pressure to drink in those
establishments when he is playing pool. Id.

As an initial matter, I cannot find that the individual has achieved rehabilitation or reformation on the basis
of his limited attendance at group counseling sessions and one AA meeting. While the individual is to be
commended for embarking on these programs of his own volition, it is simply too early in the
rehabilitative process to assess the individual’s likelihood of success in maintaining his sobriety. Given the
individual’s past history of alcohol abuse and previous failed attempts at abstention, it is essential that the
individual successfully complete his group therapy and aftercare requirements. Until that time, I could not
find that he has been rehabilitated from his alcohol abuse. Further, I find it troubling that the individual is
placing himself in precarious situations by his insistence on playing pool at bars and his local lodge. Even
though the individual has demonstrated remarkable willpower in refraining from accepting offers of
alcohol in these establishments, I am concerned that the individual’s actions do not reflect a change in
behavior that is supportive of sobriety. This is especially true because the individual admitted that before
he decided to quit drinking he did most of his drinking while playing pool. Ex. 6-1 at 17.

Finally, I am concerned that the individual has not fully accepted the gravity of his drinking problem. At
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the hearing, the individual testified that he did not believe that he was alcohol-impaired at the time of his
1988 and 1989 DWI arrests. Tr. at 98, 102. He offered no explanation, however, why he failed the BAC
tests administered to him on each of those occasions. It is my opinion, after listening to the individual’s
testimony and observing his demeanor, that he is in denial with regard to the problems alcohol has caused
him. My lay opinion is shared by his alcohol counselor who testified, “there was mild denial . . . being
able to connect the drinking and driving arrests to having an alcohol problem.” Id. at 24. This is an
additional reason why I believe that the individual must successfully complete his alcohol treatment
program in its entirety before his rehabilitation efforts can be evaluated and his risk of relapse properly
assessed.

c. Other Factors

The individual has submitted a “Drug Test Individual Summary Report” from his employer that lists 20
random drug and alcohol tests he has taken from May 14, 1988 to January 23, 2001. With the exception of
the one on May 14, 1988 that tested positive for alcohol, all the other 19 tests show negative results. Ex. A.
The individual also submitted two laboratory reports, one dated February 4, 2000 and the other dated
January 11, 2001, both showing normal values for several liver enzymes tests that are alcohol-sensitive.

While it is positive that the individual has not come to work with alcohol in his bloodstream since 1988
and his liver has apparently not been damaged by his excessive drinking, these factors alone are
insufficient to mitigate the security concerns at issue here. The evidence demonstrates that the individual
drank to excess until he stopped consuming alcohol in July 2001. As a measure of the individual’s
drinking pattern, the individual freely admitted to the DOE consultant-psychiatrist in May 2001 that he
had consumed 14 beers over the previous three days. Tr. at 42. Then, during the 2001 psychiatric
examination, the individual admitted that he gets legally intoxicated five to six times per year and gets
“stumbling-tripping-acting abnormal” intoxicated one to two times per year. Id. at 14. Moreover,
according to the individual’s alcohol counselor, the individual’s decision making is poor when he is
intoxicated. Id. at 24. These facts, combined with the individual’s past history of alcohol abuse and his
past failed attempts to control his drinking habits, outweigh the import of the individual’s normal
laboratory tests.

While the individual did not raise the issue, I also considered that two of the DWIs, the 1988 and 1989
ones, were not recent. I was not willing to discount those incidents, however, based on their remoteness in
time because they demonstrate that the individual’s struggle with alcohol-related issues is a long-standing
problem. Had the individual not been arrested again in 2000 for DWI, I would have been inclined to attach
minimal significance to the 1988 and 1989 alcohol-related arrests.

2. Dismissal of one or more DWI charges

I also considered that at least one and perhaps two of the DWI arrests at issue were dismissed. According
to the individual, his 1989 and 2000 DWI arrests were both dismissed.(7)

There is no evidence in the record suggesting that there was an evidentiary adjudication of the two
alcohol-related charges at issue. Regardless, my role in this proceeding is to evaluate all the available
information regarding the individual’s use of alcohol rather than to focus solely on the outcome of a legal
proceeding. See Personnel Security Hearing (Case No. VSO-0419), 28 DOE ¶ 82,814 (2001), appeal
filed; Personnel Security Hearing (Case No. VSO-0168), 26 DOE ¶ 82,803 (1997) (affirmed by OSA,
1998). In this case, the apparent dismissal of the 1989 and 2000 DWI arrests does not prevent me from
considering the evidence contained in the respective police reports relating to those arrests. In the report of
the 2000 DWI arrest, the police officer reported that the individual was swaying, could not maintain his
balance, and almost fell. Ex. 5-2. Moreover, prior to the 2000 arrest, the individual failed the breathalyser
administered to him. The 1989 police report of that DWI arrest documents the arresting police officer’s
observations that the individual’s eyes were bloodshot, his speech was slurred, and his appearance was
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dazed. Ex. 5-4. In addition, the record reflects that the individual failed a field sobriety test prior to the
1989 arrest and that his BAC measured .15 and .16. The fact remains that on each of these occasions the
individual consumed enough alcohol to raise his blood level above the legal limit for intoxication and then
got behind the wheel of a motor vehicle.

After considering the totality of the evidence in the record, I find that the dismissal of two of the three
DWI arrests at issue does not mitigate the security concerns associated with the individual’s excessive
alcohol usage. The facts surrounding those arrests, i.e., the BAC results and the individual’s behavior prior
to the arrests, remain viable security concerns.

3. Job Performance

The individual argues that his consumption of alcohol has not had a deleterious effect on his work
performance. To support his contention, the individual tendered performance evaluations for three years,
1996 to 1999, which reflect excellent ratings for the most part. Exs. I-K. In addition, two co- workers and
the individual’s supervisor attested that the individual is a reliable worker. Tr. at 68, 70, 82.

It appears from the documentary and testimonial evidence submitted that the individual’s alcohol problem
has not, to date, affected his ability to perform his job responsibilities. However, sobriety and reliability on
the job do not overcome the security concerns. Personnel Security Hearing (Case No. VSO-0079), 25
DOE ¶ 82,803 (1996). Excessive consumption of alcohol off the job raises security concerns because of
the possibility that a clearance holder may say or do something under the influence of alcohol that
compromises national security. See Personnel Security Hearing (Case No. VSO-0106), 26 DOE ¶ 82,767,
aff’d, Personnel Security Review, 26 DOE ¶ 83,009 (1997) (affirmed by OSA, 1997), and cases cited
therein. The fact that this has apparently not occurred in the past is no guarantee that it will not occur in
the future. Moreover, security is a 24 hour a day, seven day a week job. A person’s conduct and behavior
after work hours is as relevant to a determination of suitability for an access authorization as his or her on-
the-job behavior and conduct. For this reason, I cannot find that the individual’s work record alone
resolves the alcohol-related concerns advanced by the DOE.

4. Summary

For all the reasons discussed above, the individual has not mitigated the security concerns associated with
Criteria J, H, and L. With regard to Criteria J and H, the individual has neither been abstinent long enough
nor received sufficient outpatient treatment for me to conclude that he is either rehabilitated or reformed
from his alcohol abuse. I also find that the individual is still in denial of his alcohol problem. For this
reason, it is difficult for me to determine his true commitment to sobriety. Moreover, since the individual is
still frequenting establishments where alcohol is served, I find that the individual has not modified his
behavior in a manner supportive of sobriety and his rehabilitation efforts. In the end, I find that the
individual has not demonstrated rehabilitation or reformation from his alcohol abuse at this time.

In addition, since the three arrests at issue occurred while the individual was under the influence of
alcohol, I believe that the individual must demonstrate rehabilitation or reformation from his problem with
alcohol in order to mitigate those concerns raised by these arrests. See Personnel Security Hearing (Case
No. VSO-0460), 28 DOE ¶ ______ (November 16, 2001). As discussed above, the individual is currently
abstaining from alcohol and is participating in a recovery program. However, he has not yet maintained
his abstinence long enough, nor successfully completed his treatment to demonstrate rehabilitation from
his diagnosis of alcohol abuse. In the end, I cannot find that he has mitigated these Criterion L concerns at
this time.

V. Conclusion

For the reasons set forth above, I find that the individual suffers from alcohol abuse subject to Criteria H
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and J, and, while under the influence of alcohol, has performed actions that raise Criterion L concerns.
Further, I find that this derogatory information under Criteria H, J and L has not been mitigated by
sufficient evidence of rehabilitation at this time. Accordingly, after considering all the relevant
information, favorable or unfavorable, in a comprehensive and common-sense manner, I conclude that the
individual has not yet demonstrated that restoring his access authorization would not endanger the common
defense and would be clearly consistent with the national interest. I therefore find that the individual's
access authorization should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.

Ann S. Augustyn
Hearing Officer
Office of Hearings and Appeals

Date: December 5, 2001

(1)Access authorization is defined as “an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R.
§ 710.5(a). Such authorization will be referred to from time to time in this Decision as access authorization
or security clearance.

(2)Criterion H relates to information that a person has “[a]n illness or mental condition of a nature which,
in the opinion of a psychiatrist or licensed clinical psychologist, causes, or may cause, a significant defect
in judgment and reliability.” 10 C.F.R. § 710.8(h). Criterion J concerns information that a person has
“[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed
clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

(3)Criterion L is invoked when a person has allegedly “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security. Such conduct
or circumstances include, but are not limited to, criminal behavior, a pattern of financial irresponsibility,
conflicting allegiances, or violation of any commitment or promise upon which DOE previously relied to
favorably resolve an issue of access authorization eligibility.” 10 C.F.R. § 710.8(l).

(4)At the hearing, the individual testified that in retrospect he made a mistake pleading guilty because he
does not believe he was intoxicated at the time of his arrest in 1988. Tr. at 98.

(5)The factors enumerated in 10 C.F.R. § 710.7(c) include the following: the nature, extent, and
seriousness of the conduct, the circumstances surrounding his conduct, to include knowledgeable
participation; the frequency and recency of his conduct; the age and maturity at the time of the conduct;
the voluntariness of his participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress, the likelihood of continuation or recurrence; and other relevant and material
factors.

(6)The DOE consultant-psychiatrist testified at the hearing that the individual would achieve rehabilitation
if he follows his currently prescribed plan of rehabilitation in which he is required to attend 36 hours of
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professionally-led group therapy, thereby amending his original recommendation of 50 hours of
professionally- led group therapy. Tr. at 51-52.

(7)There is nothing in the record to support the 1989 dismissal of the DWI in question. However, with
respect to the 2000 DWI, the Personnel Security Specialist admitted at the hearing that the individual had
sent him a copy of the court order dismissing the 2000 DWI. While that dismissal order is not in the record
of this case, the individual testified that the charge was dismissed “on a technicality.” Tr. at 98.



Case No. VSO-0477 (H.O. Freimuth December 12, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0477.htm[11/29/2012 1:36:45 PM]

Case No. VSO-0477 (H.O. Freimuth December 12,
2001)

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: August 24, 2001

Case Number: VSO-0477

This Decision concerns whether XXXXXXXXXX (the individual) is eligible for access authorization. As
explained below, I cannot find, on the basis of the evidence and testimony presented in this proceeding,
that the individual’s access authorization should be restored.

I. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710.
Those regulations describe the criteria and procedures for determining eligibility for access to classified
matter or special nuclear material, i.e., “access authorization” or a “security clearance.(1)

An individual is eligible for access authorization if such authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.(7)(a).
Certain types of derogatory information raise a concern whether an individual can meet that standard. Id. §
710.8. The ultimate decision concerning eligibility is a comprehensive, common sense judgment based on
a consideration of all relevant information. Id. § 710.7(a), (c). Such information includes the nature of the
conduct at issue, the absence or presence of reformation or rehabilitation, and the impact of the foregoing
on the relevant security concerns. Id. § 710.(7)(c).

The purpose of a hearing is to give an individual an opportunity to resolve any identified security
concerns. 10 C.F.R. § 710.21. Thus, the burden is on the individual to present testimony or evidence to
demonstrate that access authorization “will not endanger the common defense and security and will be
clearly consistent with the national interest.” 10 C.F.R. § 710.27(a). This standard is designed to protect
the national interest and thus differs from the standard applicable to criminal proceedings in which the
prosecutor must prove guilt beyond a reasonable doubt.

II. Background

In August 2001, the DOE Office notified the individual that it had suspended his clearance and cited the
following information. In a June 2001 random drug test the individual tested positive for cocaine. In a
subsequent personnel security interview the individual stated that he had used cocaine approximately five
times since 1989. The individual also stated that he intentionally omitted that information from two
security questionnaires, citing fears about loss of his job. The DOE Office found that the foregoing
information raises security concerns under 10 C.F.R. §§ 710.8(k) (illegal drug use) (Criterion K),
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(f)(inaccurate answers to security questionnaire) (Criterion F), (l) (information raising doubt about
trustworthiness or vulnerability to coercion (Criterion L).

In a letter forwarded to the DOE Office of Hearings and Appeals (OHA), the individual requested a
hearing. At the hearing, the DOE Counsel called one witness: the DOE security specialist. The individual
testified on his own behalf and called four other witnesses: a physician employed by the DOE, two co-
workers, and the individual’s supervisor. The transcript taken at the hearing shall be hereinafter cited as
"Tr."

III. The Hearing

A. The individual’s testimony and evidence

At the hearing, the individual did not dispute the accuracy of the information cited in the notification letter.
Instead, the individual sought to present evidence to resolve the identified security concerns.

The individual testified that since he got married in 1989, he has spent the majority of his spare time with
his family, and a significant amount of his time working. Tr. at 37. The individual testified that his use of
cocaine was limited to five times between 1989 and 2001, when he was out with a group of people at night
clubs. Tr. at 33. He testified that he never considered himself a “user” and that he did not usually associate
with “users.” Tr. at 33. He also testified that if presented with the opportunity, he would still occasionally
go out with friends and have a few drinks, but he does not feel this would put him in a position to use
cocaine again. Tr. at 43-44.

The individual testified that when he received the results of the drug test, the head of the facility’s medical
department referred him to a mental health professional for an evaluation. Tr. at 33. The professional
recommended that he complete an educational program. Tr. at 33. The individual testified that he
completed the program and, in addition, attended four weeks of Cocaine Anonymous meetings. Tr. at 34.

The individual testified that despite the fact that he never considered himself to be a “user,” these drug
treatment sessions showed him that he could have been on the road to something much worse. Tr. at 33.
He testified that he learned a lot from the course and saw that even sporadic drug users could become
addicted to drugs and face severe consequences, such as the loss of their job or family. Tr. at 34.

The individual submitted documentation that he attended and completed the recommended drug treatment
program. The individual also submitted documentation that he has passed two drug tests since the failed
drug test - one test through the facility medical department, and one test that the individual independently
obtained. Tr. at 33-34.

B. The physician’s testimony

The individual presented the testimony of the head of the facility medical department. See Tr. at 4-16. The
physician testified that over the last eleven years, the individual has had eight random drug tests and that
the first seven were negative and the June 2001 test was positive. The physician further testified that since
the June 2001 positive test, her office has conducted one additional random test which was negative.

The physician testified that the individual has completed the recommended treatment. Tr. at 8-9. The
physician testified that when an individual tests positive for illegal drug use she refers the individual to a
mental health professional for an evaluation. Tr. at 7. She testified that she recommended that the
individual see a particular professional, and that professional recommended the awareness course attended
and completed by the individual. Tr. at 7-9. The physician testified that she relies on the expertise of the
mental health professional in evaluating an individual and designating the appropriate treatment program.
Tr. at 7. Finally, the physician testified that because of the individual’s positive drug test, the individual
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will be subject to additional random screening until June 2002. Tr. at 10.

C. The co-workers’ and supervisor’s testimony

The first co-worker testified that he has worked with the individual since 1982, but has only seen the
individual outside of the work setting on a few occasions. Tr. at 20. The first co- worker testified that he
has never seen the individual commit any safety violations, or act in an unstable manner while at work. Tr.
at 20. The first co-worker testified he has never thought the individual was under the influence of any type
of substance while at work, and had only heard the individual talk about his family or sports outside of
work. Tr. at 21. The first co-worker stated that he has never met any of the individual’s friends outside of
work. Tr. at 23.

The second co-worker testified he has known the individual for approximately fifteen years. Tr. at 48. The
second co-worker testified that the individual gets along well with all the employees, and he considers the
individual to be a safe worker. Tr. at 49. The second co-worker testified that he has never thought the
individual was under the influence of any type of drug or alcohol while at work. Tr. at 49. In addition, the
co-worker testified he does not socialize with the individual outside of work. Tr. at 50.

The individual’s immediate supervisor testified that she has worked with the individual for approximately
seventeen years. Tr. at 26. She testified that she considered the individual to be one of her best workers,
and that she has never had any problems with him. Tr. at 27. She further testified that she was very
surprised when the individual informed her he had tested positive for cocaine, and she had never had any
suspicions that he might use cocaine. Tr. at 28. She stated that he always has come to work on time, and
she never has suspected he has had difficulties outside of work. Tr. at 28-29. Finally, she stated she has
never socialized with the individual outside of work and does not know what kind of activities he engaged
in outside of work. Tr. at 30.

D. The security specialist’s testimony

The security specialist testified that, although the individual has submitted evidence indicating that since
June 2001 he has taken steps toward rehabilitation, it is too early to conclude that the security concerns are
resolved. Tr. at 63. In particular, the security specialist focused on the recency of the conduct and the
seriousness of the concerns that involve illegal drug use and lying on security questionnaires. Tr. at 63.

IV. Analysis

With respect to the Criterion K concern about illegal drug use, the individual has presented some favorable
evidence on the issue of reformation and rehabilitation. The individual testified that he was evaluated by
the mental health professional recommended by the facility physician, and he has completed the
recommended treatment program. The testimony of the facility physician and the copy of the completion
certificate presented by the individual corroborate these assertions. In addition, the individual testified that
he found the treatment program very helpful and he has submitted the results of two drug tests taken since
June 2001 and both are negative.

Although the individual has submitted some favorable evidence, I cannot conclude that this evidence
resolves the Criterion K security concern. As an initial matter, the individual’s assertion that his use was
limited to five instances lacks adequate corroboration. Although the fact that the individual has had
negative drug tests over the years is favorable evidence, the individual had only seven such tests over an
eleven year period. Thus, the testimony of family and friends would have been important in corroborating
the individual’s assertion about the limited extent of his drug use. More importantly, however, even if the
individual’s use were limited to those instances, I simply cannot conclude that a five-month period of
abstinence would be sufficient to resolve the concern arising from such use. In this case, I would want to
see evidence of abstinence for at least a year, including corroborating testimony from family and friends
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who socialize with the individual. Personnel Security Hearing, (Case No. VSA-0371), 28 DOE ¶ 83,015
(2000).

With respect to the Criterion F concern about dishonesty, the individual’s candor at the PSI is favorable
evidence of a beginning step in reformation and rehabilitation. In the PSI, the individual admitted that his
failure to disclose his drug use was intentional. On the one hand, this admission emphasizes the
seriousness of the security concern. On the other hand, it is also a beginning point from which the
individual can seek to establish a pattern of truthfulness. But it is too early for the individual to be able to
establish such a pattern. Although the individual’s supervisor and co-workers commented favorably upon
his character, the four months that has elapsed since the PSI is not sufficient time for me to conclude that
the individual has established a pattern of truthfulness sufficient to resolve the security concern about his
honesty.

Finally, with respect to the Criterion L concern about trustworthiness, the individual’s candor at the PSI,
his rehabilitation efforts concerning his illegal drug use, and the testimony from his supervisor and co-
workers are favorable. Again, however, the individual’s efforts at reformation and rehabilitation have
begun too recently for me to conclude that they are sufficient to resolve the security concern about the
individual’s trustworthiness.

V. Conclusion

As explained above, it is undisputed that DOE properly invoked 10 C.F.R. §§ 710.8(k), (f) and (l) in
suspending the individual’s access authorization. The individual used an illegal substance, and
intentionally omitted his use in replying to a security questionnaire. Although the individual has presented
evidence that he has a reformed attitude, the recency of his conduct precludes a finding that restoring
access authorization to the individual would not endanger the common defense and security and would be
consistent with the national interest. Accordingly, I find that access authorization should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. §§ 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. §§ 710.28(b)-(e).
The final rule preamble provides that in any pending case not already appealed to the Director of the
Office of Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select
either the revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in
this case may seek review under either the revised or the prior regulation set forth at 10 C.F.R. §§ 710.28.

Janet Freimuth
Hearing Officer
Office of Hearings and Appeals

Date: December 12, 2001

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.
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February 12, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: August 16, 2001

Case Number: VSO-0478

This Opinion concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as "the individual")
to receive an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1)

I. Background

The individual’s employer, a Department of Energy (DOE) contractor, requested a security clearance for
the individual. In response to this request, the local DOE security office initiated an investigation of the
individual, which included a Personnel Security Interview (PSI). During this PSI, the individual admitted
to having smoked marijuana on an average of four to five occasions per year over the previous seven
years, including four days prior to the interview. PSI at 25-28. Because this information raised security
concerns, the individual was referred to a local psychiatrist (hereinafter referred to as “the DOE
psychiatrist”) for an agency-sponsored evaluation. As part of this evaluation, the individual was screened
for illegal substance use, and he tested positive for marijuana. The DOE psychiatrist also interviewed the
individual, reviewed his security file (including the PSI transcript), and provided a written report of his
findings to the local DOE Security Office. In this report, the DOE psychiatrist concluded that the
individual suffers from marijuana abuse, without adequate evidence of rehabilitation or reformation. DOE
psychiatrist’s report at 10.

After reviewing the results of this investigation, the Director of the local Security Office determined that
derogatory information existed which cast into doubt the individual’s suitability for access authorization.
The Director informed the individual of this determination in a letter which set forth in detail the DOE’s
security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the

file:///ps401-500.htm#vso0478
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Notification Letter. The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access
authorization.

The individual requested a hearing on this matter. The Manager forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer. The hearing was convened near
the individual’s job site. Three witnesses testified at the hearing. Testifying for the DOE were a Personnel
Security Analyst and the DOE psychiatrist. The individual testified on his own behalf.

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession
of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraphs (k) and (l) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8.

Paragraph (k) defines as derogatory any information indicating that the individual has “possessed, used, or
experimented with a drug or other substance listed in the Schedule of Controlled Substances established
pursuant to section 202 of the Controlled Substances Act of 1970 except as prescribed or administered by
a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized by law.”
With regard to this paragraph, the Notification Letter cites the individual’s positive test result, and the
DOE psychiatrist’s diagnosis. Paragraph (l) concerns information showing that the individual has engaged
“in any unusual conduct or is subject to any circumstances which tend to show that [he] is not honest,
reliable, or trustworthy; or which furnishes reason to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause [him] to act contrary to the best interests of
national security. Such conduct or circumstances include, but are not limited to, criminal behavior . . . , or
violation of any commitment or promise upon which DOE previously relied to favorably resolve an issue
of access authorization eligibility.” Under this paragraph, the Letter refers to the individual’s continued
usage of marijuana after the DOE’s drug policy was explained to him during the PSI.

III. Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether granting the individual a security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c).

A DOE Personnel Security Hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a
showing of derogatory information raising security concerns, the burden is on the individual to produce
evidence sufficient to convince the DOE that granting access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995)
(affirmed by OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned
above and of all the evidence in the record in this proceeding, I find that the individual has failed to make
this showing, and that he should therefore not be granted a clearance.

file:///cases/security/vso0013.htm
file:///secutity/revoked.htm
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At the hearing, the individual challenged the DOE psychiatrist’s diagnosis of Substance Abuse. He also
testified that he has stopped smoking marijuana and has contacted a local psychiatrist about beginning a
substance abuse treatment program. Finally, the individual contends that he is an honest and reliable
person who can be trusted with a security clearance.

With regard to the DOE psychiatrist’s diagnosis, the individual contends that the first criterion for
substance abuse set forth in the Diagnostic and Statistical Manual of the American Psychiatric
Association, 4th edition (DSM-IV), which the DOE psychiatrist cited in his evaluation, requires recurrent
failures to fulfill major employment obligations due to substance use. The individual argues that the
violation of security guidelines caused by his marijuana use constituted a single failure, and that the
criterion cited by the DOE psychiatrist in his written evaluation is inapplicable. Hearing transcript (Tr.) at
87.

I do not agree. The relevant portion of the DSM-IV defines substance abuse as

A maladaptive pattern of substance use leading to clinically significant impairment or distress,
as manifested by one (or more) of the following, occurring within a 12 month period:

1. Recurrent substance use resulting in a failure to fulfill major role obligations at work,
school, or home (e.g., repeated absences or poor work performance related to substance use;
substance related absences, suspensions, or expulsions from schools; neglected children or
household) . . . .

The record in this matter fully supports the DOE psychiatrist’s application of this criterion. During the
PSI, the individual said that during the preceding seven years, he had used marijuana on an average of four
to five times per year. PSI at 25. He indicated that his marijuana use had continued during the past two
years, even though he was aware at the time of his employers’ policies against illegal drug use. PSI at 32-
33, 45. In addition, the individual continued to use marijuana while his application for a clearance was
being processed, despite having been informed that the DOE would not grant a clearance to someone who
intended to use illegal substances. PSI at 46. While recounting his history of marijuana use during the PSI,
the individual stated that he had last used the drug four days prior to the interview. PSI at 25. He was later
informed by the Personnel Security Specialist that the DOE’s drug “policy is a total non-use, non-
involvement [with] illegal substances.” PSI at 46. Yet, approximately four months later, in conjunction
with a scheduled, DOE-sponsored psychiatric examination, the individual was tested for drugs, with a
positive result for marijuana. He informed the DOE psychiatrist that his rate of marijuana usage had
actually increased over the previous six months, and that he had used the drug twice in the preceding three
months, with the last usage occurring approximately a week and a half before an evaluation at which he
knew, or should have known, that his drug use would be a major issue. DOE psychiatrist’s evaluation at 2.
Clearly, the individual’s marijuana use has resulted in a recurring failure to fulfill a major work-related
role obligation, i.e., the requirement to be free of illegal drug use.

At the hearing, the DOE psychiatrist explained his diagnosis of substance abuse. He testified that the
individual’s repeated usage of marijuana during the period from 1999 to 2001 despite the risk of negative
job-related consequences is the “recurrence that I’m talking about [in the evaluation], these recurrent
admonitions, ?you need to stop marijuana or you’re going to have adverse consequences at work, and you
continued to use . . . .’” Tr. at 89. The DOE psychiatrist’s diagnosis is supported by the record, and in the
absence of expert testimony to the contrary, I find the individual’s contentions on this issue to be without
merit.

The individual also testified at the hearing that he had not used marijuana for approximately six months,
and that he had contacted a local psychiatrist to inquire about beginning a substance abuse treatment
program. While these are positive steps, they fall far short of a showing of rehabilitation or reformation
from marijuana abuse. The DOE psychiatrist testified that such a showing would require the individual to
admit that he has a substance abuse problem, abstain from further use and receive outpatient treatment for
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approximately one year. Tr. at 64, 68; DOE psychiatrist’s report at 9. The fact that, as of the date of the
hearing, the individual had not yet even begun a treatment program raises serious doubts about whether
the individual recognizes the full extent of his problem, and about the level of his commitment to
rehabilitation. (2) I conclude that there is insufficient evidence of reformation or rehabilitation to allay the
serious security concerns set forth in the Notification Letter regarding paragraph (k).

Regarding the DOE’s security concerns under paragraph (l), the individual argues that he is an honest
person who can be trusted with access authorization. In support of this contention, the individual contends
that he has been very candid and open with the DOE concerning the extent of his illegal drug use, and that
it would accordingly be impossible for anyone to use this information to pressure the individual to act
contrary to the best interests of national security. Since the individual has openly admitted to using
marijuana, I agree that he would not, in all likelihood, be subject to pressure or coercion on this issue.
However, even if I was to conclude that the individual has been truthful concerning the extent of that use,
I could not agree that he has successfully allayed the DOE’s security concerns under paragraph (l). The
record indicates that, after carefully weighing the consequences of his actions, Tr. at 83, and with full
knowledge of the fact that marijuana use is both illegal and a violation of DOE security guidelines, the
individual decided to use marijuana anyway. Truthfulness and candor in communications are not the only
measures of reliability and trustworthiness. The DOE must also be able to rely on its clearance holders to
adhere to security guidelines. Given the individual’s decision to use marijuana repeatedly in violation of
the law and of his employers’ policies, I am not confident that he can be trusted to follow those guidelines.
The individual has therefore failed to successfully address the DOE’s security concerns under paragraph
(l).

IV. Conclusion

As explained in this Opinion, I find that the individual has not presented evidence that is sufficient to
mitigate the DOE’s security concerns under paragraphs (k) and (l). Based on the record in this proceeding,
I am therefore unable to conclude that granting the individual access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Accordingly, I
find that the individual should not be granted access authorization.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer Opinion was performed by the Director, Office of Hearings and Appeals (OHA). 10 C.F.R. §
710.28(a). Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. §
710.28(b)-(e). The final rule preamble provides that in any pending case not already appealed to the
Director of the Office of Hearings and Appeals, an individual seeking review of a Hearing Officer
Decision may select either the revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Because
this case was pending as of the effective date of the revised regulations, the individual may seek review by
either the Appeal Panel, or by the OHA Director. Any request for review must be filed with the Director,
Office of Hearings and Appeals, 1000 Independence Ave., S.W., Washington, D.C. 20585, and served on
the other party.

Robert B. Palmer

Hearing Officer

Office of Hearings and Appeals

Date: February 12, 2002

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.
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(2)The individual contends that he did not enter into a treatment program because he was concerned that a
program chosen at random might not be considered adequate by the DOE, and that he attempted to contact
the DOE psychiatrist for a recommendation. Tr. at 74. However, any program chosen would represent a
course of action that would be superior to that chosen by the individual, i.e., to do almost nothing.
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May 14, 2002

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: August 29, 2001

Case Number: VSO-0479

This Opinion concerns the eligibility of XXXXXXXXXX (the Individual) for restoration of his access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."(1) A DOE Operations Office suspended the Individual’s access authorization
pursuant to the provisions of Part 710. As discussed below, after carefully considering the record before
me in light of the relevant regulations, I recommend that the Individual’s access authorization not be
restored.

I. Background

For several years the Individual has been employed by a DOE contractor in a position that requires him to
maintain an access authorization. While holding an access authorization, the Individual was the subject of
three Personnel Security Interviews conducted by the local DOE office concerning his alcohol usage. See
DOE Exhibits 7, 9, 10. The Individual was examined by a DOE consultant psychiatrist (DOE Psychiatrist)
and in reports written by the DOE Psychiatrist in 1998 and 2001 was diagnosed as suffering from alcohol
dependence. In both reports the DOE Psychiatrist determined that the Individual had not shown any
evidence of rehabilitation or reformation.

Because the derogatory information concerning the Individual’s diagnosis of alcohol dependence had not
been resolved, the local DOE Office suspended the Individual’s access authorization and obtained
authority to initiate this administrative review proceeding. The local DOE Office then issued a Notification
Letter to the Individual, citing the DOE Psychiatrist’s diagnosis of the Individual as alcohol dependent as
derogatory information that created a substantial doubt as to the Individual’s continued eligibility for an
access authorization under 10 C.F.R. § 710.8(j) (Criterion J).(2)

Upon receipt of the Notification Letter, the Individual filed a response to the Notification Letter and
requested a hearing. The DOE transmitted the Individual's hearing request to the Office of Hearings and
Appeals (OHA) Director, and the OHA Director appointed me as the Hearing Officer in this case. 10
C.F.R. § 710.25(a), (b). I convened a hearing in this matter within the time frame prescribed by the DOE
regulations. 10 C.F.R. § 710.25(g).

At the hearing, the Individual was represented by counsel and offered his own testimony and that of a
psychologist, a deputy sheriff, two supervisors, and two family members. The local DOE office presented
one witness, the DOE Psychiatrist. The local DOE Office entered 11 exhibits into the record (Exhibits 1-
11); the Individual tendered 22 Exhibits (Exhibits A-V). On April 15, 2002, I closed the record in this case
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when I received the hearing transcript (hereinafter referred to as “Tr.”).

II. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization "where [derogatory] information is
received which raises a question concerning the continued eligibility of an individual for DOE access
authorization." 10 C.F.R. §710.10(a). (3) After a question concerning an individual’s eligibility for an
access authorization has been raised, the burden shifts to the individual who must come forward with
convincing factual evidence that "the grant or restoration of access authorization to the individual would
not endanger the common defense and security and would be clearly consistent with the national interest."
See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have been guided by
the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the frequency
and recency of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation
or reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors.

After consideration of all the relevant information in the record, I conclude for the reasons set forth in this
Opinion that the local DOE Office properly invoked Criteria J and that the security concerns raised by the
Criteria J derogatory information have not been mitigated. Consequently, it is my opinion that the
Individual’s access authorization should not be restored.

III. Analysis

A. Background

On June 16, 1997, the Individual was arrested and charged with Assault in the Fourth Degree and criminal
trespass as a result of an altercation with his wife. (4) DOE Exhibit 7 at 5-6, 9. At a personnel security
interview in September 1997, the Individual stated that the altercation occurred after the individual had
consumed four beers. Id. at 20-21. The Individual also admitted that in the past he believed that he had a
problem with alcohol and he confirmed that previously he had received outpatient treatment for excessive
alcohol use. Id. at 25, 30. In light of this information, the local DOE office referred the Individual for an
examination by the DOE Psychiatrist. See DOE Exhibit 8.

In a report dated January 1998, the DOE Psychiatrist summarized his findings following an examination
of the Individual. The DOE Psychiatrist opined that the Individual was suffering from Alcohol
Dependence especially noting the Individual’s two prior unsuccessful attempts to abstain from alcohol.
DOE Exhibit 8 at 1, 3. Subsequently, the Individual was offered the opportunity to participate in the
SARPO program. (5) DOE Exhibit 11 at 1. The Individual then went to two treatment facilities in order to
arrange participation in SARPO. However, neither facility felt that the Individual had an alcohol problem
sufficient to merit treatment and consequently, the Individual was excused from participating in SARPO.
Id.

In a personnel security interview conducted in November 2000, the Individual was asked about his alcohol
consumption habits. DOE Exhibit 10 at 3. After completing a court ordered one-year period of abstinence
from alcohol, the Individual stated in the interview that in April or May of 1998 he began to consume
alcohol again. Id. at 4. The Individual was then again referred to the DOE Psychiatrist for an evaluation. In
an evaluation dated March 24, 2001, the DOE Psychiatrist again diagnosed the Individual as suffering
from alcohol dependence, noting the Individual’s prior participation at a treatment facility where he was
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diagnosed as suffering from alcohol dependence and the Individual’s apparent lack of honesty concerning
the incident with his wife. DOE Exhibit 11 at 4-5. The DOE Psychiatrist also challenged the validity of
other treatment facilities’ opinions that the Individual needed no treatment for his alcohol problem. Id. at
2-3. The DOE Psychiatrist also opined that the Individual had not shown any evidence of rehabilitation or
reformation. Id. at 5.

B. Criterion J Concern

The evidence before me clearly indicates that DOE had grounds to invoke Criterion J with regard to the
Individual. The Individual has been diagnosed by the DOE Psychiatrist as suffering from alcohol
dependence. DOE Exhibit 8, 11. Further, as discussed below, the Individual’s own psychologist concurs
with the DOE Psychiatrist’s diagnosis of alcohol dependence. Tr. at 88. Excessive use of alcohol raises a
security concern due to the heightened risk that an individual’s judgment and reliability will be impaired
to the point that he will fail to safeguard classified matter or special nuclear material. See Personnel
Security Review (Case No. VS0-0476), 28 DOE ¶ _________, (December 5, 2001).

C. Mitigation

The remaining issue to be decided in this case is whether the Individual has demonstrated sufficient
rehabilitation and reformation to merit a recommendation that his security clearance be restored. The
Individual asserts that for a period of almost the past five years he has had absolutely no incidents of
intoxication or any other alcohol-related incident. During this period he has had several periods of
abstinence including abstinence for the past eight months (as of the date of the hearing). The relevant
evidence is summarized below.

The Individual testified that beginning in 1992 he began to have significant marital problems with his then
wife. Tr. at 194. By 1995, the Individual testified that he began to suffer from depression and that he was
“drinking a little bit too much” on occasion. Tr. at 195. At that time he went to a facility to seek help for
his depression. Id. at 195-96. 1n 1997, the Individual again went to the treatment facility to obtain
treatment for depression. Tr. at 246. (6) After the incident with his now ex-wife, he pleaded guilty to the
criminal charges and the court placed him under a Domestic Violence Order (DVO) prohibiting him from
having contact with his wife and prohibiting him from consuming alcoholic beverages for a year. Tr. at
205-07, 209. The Court also instructed him to continue his treatment program at the facility and complete
a six-month domestic violence class. Tr. at 207. Pursuant to the DVO, in June 1997, the Individual
stopped consuming alcohol. Tr. at 207-08. His abstinence from alcohol lasted until April or May 1999. Tr.
at 208. Around April or May 1999, the Individual began to consume alcoholic beverages. He would
consume no more than two beers a day or a shot of whiskey and would often go three or four days without
consuming alcohol. Tr. at 210.

After receiving the Notification Letter in June 2001, the Individual stopped consuming alcoholic
beverages. Tr. at 214. Subsequently, the Individual also began to see a psychologist concerning the issues
raised by his past alcohol consumption. Tr. at 215. The Individual believes that he now has no need to
consume alcohol at all and has removed all alcohol from his house including medicines that contain
alcohol. Tr. at 217-18. He believes that he now has an extensive support structure consisting of family and
church involvement that will keep him from consuming alcohol in the future. Tr. at 218. He also believes
that should he be confronted with a stressful situation in the future he would not resume consuming
alcohol because of the support structure he has developed in his life. Tr. at 217.

The Individual’s psychologist testified that he first began to see the Individual in January 2002 to conduct
a substance abuse assessment. Tr. at 80. He has seen the Individual a total of three visits. Tr. at 87. After
examining the Individual and reviewing other medical records that had been provided him, he concluded
that the Individual is alcohol dependent in full partial remission. Tr. at 87-88, 109.(7) The psychologist
noted that one of the primary concerns in substance abuse treatment occurs when an individual undergoes
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stress. Tr. at 89. To help an individual cope with stress without consuming alcohol he helps an individual
develop a delineated after-care plan of how the individual would take care of himself and deal with stress.
Tr. at 89, 113. The Individual has outlined a “rough” after-care plan of what he would do in such a
situation but the psychologist and the Individual have not actually formulated a perfected plan of how the
Individual would care for himself and cope with stress. Tr. at 89. The psychologist opined that if the
Individual follows the plan he has outlined and has been accurate with the information he has given the
psychologist, the Individual would be fully capable of sustaining his pattern of remission throughout his
life. Tr. at 90.

To further support his claim of abstinence and his change of life style the Individual presented testimony
from a deputy sheriff, his son, a brother, and two of his supervisors at his place of employment. The
Individual’s son, a college student, testified that he has not observed the Individual consuming alcohol
either at home or at social gatherings since June 2001. Tr. at 181. As an example of his father’s
commitment to abstinence, he stated that his father no longer takes wine during communion at the church
they attend. Tr. at 182. He also stated that his father no longer keeps any alcoholic beverages in his house.
Tr. at 181. The Individual’s brother’s testimony generally confirmed that the Individual has not consumed
alcoholic beverages since June 2001. See Tr. at 159. He also stated that after the June 1997 incident he has
not observed the Individual intoxicated. Tr. at 157-58. The deputy sheriff testified he search of the relevant
county arrest records where the Individual lives indicate that the Individual has not been involved in any
criminal incidents since the June 1997 incident. Tr. at 120-21. The deputy also testified that he is a
neighbor of the Individual and believes that he is a good family man and father and is very active in their
church. Tr. at 121-22. He socializes with the Individual approximately once a month and has not observed
the Individual consume an alcoholic beverage since 1997. Tr. at 122. Both supervisors testified that the
Individual is an excellent and reliable employee. Tr. at 133, 142-43. His direct supervisor testified that in
unexpected overtime situations where an employee could be called in at various times especially late at
night or on the weekend, the Individual always promptly responded to these calls. Tr. at 144-45. The
record also contains a number of sworn affidavits testifying to the Individual’s excellent character, his
involvement with his church, acts of compassion toward others and his lack of involvement with alcohol.
See Exhibits A through R. Additionally, he has submitted a statement from a physician indicating that the
Individual has tested negative for alcohol on monthly urine alcohol screens from September through
December 2001. Exhibit S.

The Individual’s claim of rehabilitation is challenged by the DOE Psychiatrist. The DOE Psychiatrist
testified that in order to conclude that an individual has achieved rehabilitation from alcohol dependence
an individual generally must demonstrate five years of abstinence from consuming alcoholic beverages.
Tr. at 32. His opinion is based on his clinical observation that individuals with alcohol problems most
often will be arrested with charges of driving under the influence within the first five years of their
abstinence. Tr. at 32. In his experience and his review of various reports, the minium period of abstinence
advocated by clinicians for rehabilitation is two years. Tr. at 33. In any event, the DOE Psychiatrist opined
that the Individual’s current eight month period of abstinence (as of the date of the hearing) was too short
to consider the Individual as being rehabilitated. Tr. at 33.

This is a close case. The evidence supports my finding that the Individual has been abstinent since June
2001 and that over the past almost five years he has not had any additional alcohol related incidents.
During these five years, the Individual has been abstinent during the period June 1997 to April or May
1999. Before his current period of abstinence the Individual was consuming approximately two beers every
three or four days. He is an excellent worker and has significant involvement with his church. Given the
testimony concerning the Individual’s alcohol use and his apparent lack of alcohol related incidents during
the past almost five years, I would almost be persuaded to recommend that the clearance be restored with
only eight months of abstinence (as of the date of the hearing). However, after reviewing the entire record,
especially the testimony presented at the hearing, I am not sufficiently convinced that the Individual is
rehabilitated from alcohol dependence such that I can recommend that his clearance be restored.

Two factors cause me to have concern about the exact state of the Individual’s rehabilitation. The first
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factor is the Individual’s grudging willingness to admit that he has or had an alcohol problem. Below are
some of the Individual’s responses concerning this issue:

Q: Did you feel like you had an alcohol problem in 1995 when you went to [name of facility]?

A: I felt like I – I had a tendency to where I could become to have an alcohol problem, yeah .

Tr. at 197.

Q: Now I’m going to ask you a question, [Individual], . . . Do you believe that you have been
dependent on alcohol?

. . . .

A: I think I abused it.

Q: Okay, But would you disagree that you were in some way dependent on alcohol?

A: Yes, I would. I think I – of course, I don’t really know the real terminology of dependent . .
. .But I think I can say that I was abusive.

. . . .

You know I have – I have sit here today and, you know, heard [DOE Psychiatrist] and
[Individual’s psychologist] both say I’m dependent. So I would have to agree with them, you
know with [Individual’s psychologist], because I have seen him, you know several times.

And I have no – if he thought I was – back in ?95, ?97 area, that I was possibly dependent at
that time, because I didn’t – I wasn’t associated with him at that time. But if he can look back
at old files and old records and see what he thought it was and he thinks [Individual] was
possibly dependant at that time, I – I have a lot of respect for him. And so if he thinks I was
possibly then, but – yes.

Tr. at 235-236.

Q: Right now do you think you have an alcohol problem?

. . . .

A: I know what the professionals say, but no, I don’t think I have an alcohol problem. Right
now I don’t. Now I was diagnosed years ago or something that sticks with you, I guess by
talking – listening to [Individual’s psychologist] there a while ago and [DOE Psychiatrist], I
guess I had a – what they call alcohol abuse or dependence back then.

Do I have a problem today? I don’t drink today, put it that way. And I haven’t drank for
several months now. . . .

Tr. at 249.

The Individual’s testimony indicates to me that he may not fully have internalized the fact that he has a
significant alcohol problem, even if the problem is under control at the present. (8) Without that
awareness, I believe that the state of his rehabilitation is somewhat uncertain, especially given the relative
short period of his current abstinence. Such an awareness and insight as to his past difficulties with alcohol
would make it seem more likely to me that the Individual could cope with stress in the future without
resorting to alcohol.
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The other factor that creates some uncertainty is the fact that the Individual has not created a formal after-
care plan with his psychologist to help him cope when confronted with stress. Nor has the Individual had
an opportunity to implement such a plan. The Individual’s psychologist testified that his practice is to have
his patients “formalize” an after-care plan which includes short-term and long- term goals, a list of
problems that have occurred in the past, methods to protect yourself from relapse and steps to implement
the plan. Tr. at 113. The psychologist testified that as of the date of the hearing the Individual has not
formalized such a plan. Tr. at 113.

Given the Individual’s limited current period of abstinence, his limited acceptance of his alcohol problem
and the lack of a formalized after-care plan I am not sufficiently convinced of the Individual’s
rehabilitation as of this date to recommend that the Individual’s clearance be restored. However, the record
clearly indicates that the Individual is on a promising path toward rehabilitation. His involvement with his
church and his workplace performance are very commendable. The testimonials given as to his character
are impressive. With more time maintaining his abstinence and having fully implemented an after-care
program, the Individual’s employer may wish to reapply for a security clearance for the Individual if his
appeal in this case, should he file one, is denied. See 10 C.F.R. § 710.31(b).

IV. Conclusion

As explained in this Opinion, I find that the DOE properly invoked 10 C.F.R. § 710.8(j) in suspending the
Individual's access authorization. After carefully considering and weighing all the evidence in this case, I
cannot find that restoring the Individual’s access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R. § 710.28.

Richard A. Cronin, Jr.
Hearing Officer
Office of Hearings and Appeals

Date: May 14, 2002

(1) Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to from time to time in this Opinion as access authorization
or security clearance.

(2) Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

(3) On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending procedures for
making final determinations of eligibility for access authorizations. 66 Fed. Reg. 47061 (September 11,
2001). Unless otherwise indicated, all citations to the part 710 regulations refer to the version of the
regulations in effect at the time the Notification Letter was issued.

(4) The Individual subsequently became divorced from his wife. Tr. at 187.
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(5) SARPO is a two year program where selected security clearance holders who have alcohol or
substance abuse problems can retain their clearances while receiving treatment for their problem.

(6) A September 1997 report from the treatment facility diagnosed the Individual as suffering from alcohol
dependence and a major depressive episode. DOE Exhibit 8 at 2.

(7) The psychologist originally testified that the Individual should be diagnosed as suffering from alcohol
dependence, full remission since he believed the Individual’s current period of abstinence had been over
12 months. Tr. at 88-89. However, the psychologist admitted that he had been confused as to the number
of months the Individual had been abstinent and that if the Individual had been abstinent for less than 12
months the diagnosis should be alcohol dependent in full partial remission. Tr. at 109.

(8) The Individual has maintained that when he went to the treatment facility in 1995 he was never
informed that he had an alcohol problem but sought treatment for depression. Tr. at 227, 245-46.
However, in a 1997 personnel security interview he stated that the reason he sought treatment was because
of his alcohol consumption. DOE Exhibit 7 at 25. When the Individual again went to the treatment facility
in 1997 for depression he also testified that he was never told he had an alcohol problem. Tr. at 246-48.
Yet his counselor suggested that he go to Alcoholic Anonymous meetings and would ask him about his
attendance. Tr. at 248.
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Case No. V SO-0480 (H.O. T. Mann January 23,
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For full history of this case, and links to other casrs, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

January 23, 2003

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: August 29, 2001

Case Number: VSO-0480

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an
access authorization (also called a security clearance). The local DOE security office determined that
information in its possession created substantial doubt about the individual's eligibility for an access
authorization under the Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." As explained below, it is my recommendation that the individual’s access authorization
should not be restored at this time.

Background

The individual is employed by a contractor at a DOE facility where he has worked for many years. His job
requires that he have an access authorization. The local DOE security office issued a Notification Letter to
the individual on July 26, 2001. The Notification Letter alleges under 10 CFR §§ 710.8(h) and (j) that the
individual is a user of alcohol habitually to excess, has been diagnosed by a board-certified psychiatrist as
alcohol dependent or suffering from alcohol abuse, and that his alcoholism is an illness or mental
condition, which in the opinion of a board-certified psychiatrist causes, or may cause, a significant defect
in the [individual’s] judgment and reliability.

These concerns arose when the DOE received information from a number of sources about the individual’s
drinking. The local DOE security office conducted a personnel security interview (PSI) in October 2000.
After the PSI, the DOE had the individual evaluated by a DOE consultant psychiatrist. The psychiatrist
submitted a report to the local DOE security office in May 2001. The psychiatrist’s evaluation was based
on his review of information in the individual’s personnel security file, the individual’s medical records,
and a two-hour personal interview with the individual. The psychiatrist’s report forms the principal basis
for the concerns summarized in the Notification Letter. Specifically, he found that the individual suffered
from “Substance Dependence, Alcohol,” according to The Diagnostic and Statistical Manual of the
American Psychiatric Ass’n, IVth Edition, also known as DSM-IV, with a default diagnosis of “Substance
Abuse, Alcohol.” The psychiatrist noted that the individual is a user of alcohol habitually to excess and
becomes intoxicated frequently. He found that when the individual is intoxicated he does not have a good
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grasp of reality, and that the individual’s illness or mental condition causes, or may cause, a significant
defect in judgment or reliability. DOE Consultant Psychiatrist’s Report (DOE Exhibit 4) at 27. The
psychiatrist concluded that the individual was essentially a drinking alcoholic, and there was no adequate
evidence of the individual’s rehabilitation or reformation. The psychiatrist’s report stated that in order to
show rehabilitation, the individual can do one of the following:

(1) Produce documented evidence of attendance at Alcoholics Anonymous (AA) for a
minimum of 100 hours, at least twice a week, for a minimum of one year and be completely
abstinent from alcohol and all non-prescribed controlled substances for a minimum of 1 year
following the completion of this program = 2 years of sobriety.

(2) Satisfactorily complete a minimum of 50 hours of a professionally led, substance abuse
treatment program, for a minimum of 6 months, including what is called “aftercare” and be
completely abstinent from alcohol and all non-prescribed controlled substances for a
minimum of 1½ years following the completion of this program = 2 years of sobriety.

Psychiatrist’s Report (DOE Exhibit 4) at 26. In the same vein, the psychiatrist gave two alternatives that
the individual could show as evidence of reformation:

(1) It the [individual] goes through one of the two rehabilitation programs listed above, then 2
years of absolute sobriety would be necessary to show adequate evidence of reformation.

(2) If the [individual] does not go through one of the two rehabilitation programs listed above,
then 3 years of absolute sobriety would be necessary to show adequate evidence of
reformation.

Id. Under any of those scenarios, the psychiatrist emphasized that any future resumption of drinking
alcohol would be evidence that the individual is neither rehabilitated nor reformed. Id.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as Hearing
Officer in this case.

At the hearing that I convened, the DOE Counsel called two witnesses: the DOE consultant psychiatrist
who evaluated the individual, and the individual’s current supervisor at the DOE facility. The individual
was represented by counsel; he testified on his own behalf, and called three other witnesses who were
current or former coworkers. One of the individual’s witnesses was acquainted with his personal life as
well. The DOE submitted 12 written exhibits, and the individual submitted two written exhibits at the
hearing.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 CFR § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity
of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the



Case No. V SO-0480 (H.O. T. Mann January 23, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0480.htm[11/29/2012 1:36:48 PM]

potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CFR § 710.21(b)(6). Once DOE has presented derogatory
information affecting an individual’s eligibility for access authorization, the individual must come forward
with evidence to convince the DOE that restoring his or her access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 CFR §
710.7(a). See, e.g., Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995),
and cases cited therein. For the reasons discussed below, it is my recommendation that this individual’s
access authorization should not be restored at this time.

Findings of Fact

The individual admitted the factual allegations in the Notification Letter, and he did not challenge any of
the facts mentioned in the psychiatrist’s report, which drew information from the individual’s medical
records and his personnel security file. Instead, the individual tried to mitigate the security concerns by
showing that he has stopped drinking and made substantial progress toward rehabilitation since he was
interviewed by the psychiatrist more than seven months before the hearing.

Testimony at the Hearing

The Individual

During the hearing, the individual testified first, in the presence of the DOE consultant psychiatrist The
individual explained that he was unable to pass a field sobriety test when arrested for DWI in 1997 not
because he was intoxicated, but because of his medical condition, and pointed out that his blood alcohol
level tested at “.05 or .06, which is ... way lower than what’s legally considered intoxicated.” Id. at 13. He
admitted being present in a bar while the DWI charge was pending, which violated the conditions of his
pretrial release, and led to his arrest and overnight confinement in jail. (The 1997 DWI charge was
dismissed when the arresting officer failed to show up in court.) He stated that he did not believe he was
an alcoholic, and that he had his last drink in July, about six months before the hearing. Hearing Transcript
(“Tr.”) at 14. The individual testified that he stopped drinking because “I figured that it wasn’t good for
me, and I was having enough trouble with all of this,” Id. at 15. That is when he enrolled in an intensive
ten-week outpatient alcohol treatment program that ended a week before the hearing. Id. at p. 16. The
individual described the program he had just completed, and introduced into evidence a November 30,
2001 treatment summary from the Substance Abuse Services Coordinator and the Clinical Director who
ran the program (Individual Exhibit 1), and a December 3, 2001 letter from the clinic that further
described the individual’s participation in the program (Individual Exhibit 2). The individual described his
prior unsuccessful attempt to stop drinking after the 1997 DWI arrest, and stated that he intended never to
begin drinking again. Id. at 17. The individual attributed his problems in 1997 to a former girlfriend who
the individual claims was harassing him. Id. at 31. He admitted that his current problem with his clearance
was one of the reasons why he decided to try to stop drinking this time. Id. at 23. The individual
maintained he did not consider himself an alcoholic even though in the past he drank too much
occasionally, because he was not totally dependent on alcohol. Id. at 26. When asked whether he was “in
denial” about having a drinking problem, being an alcoholic, and being unable to quit drinking
successfully, the individual said “I don’t know.” Id. at 25-28. The individual ventured that his resumption
of drinking after past periods of abstinence was “probably” caused by stressful events in his life that
triggered him to start drinking again. Id. at 31. When asked if he can stay sober at this point in time, the
individual stated that he was “planning on it,” and that admitting he had a drinking problem was “part of
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the program” he just completed. Id. at 33. Finally, the individual stated that he was currently in a
relationship with a woman who does not drink, and that he was trying to avoid socializing with people
who drink, even if they were formerly his friends. Id. at 35- 39.

The DOE Consultant Psychiatrist

After observing the individual, the psychiatrist testified that he had not changed his opinion that the
individual suffers from Substance Dependence, Alcohol, and has not shown adequate evidence of
rehabilitation or reformation. Addressing his remarks to the individual, the psychiatrist said that he was
bothered by the individual’s “failure to [own] up to what I believe is your alcoholism or your substance
dependence, alcohol; and in my opinion, the evidence is pretty clear that you meet the criteria in the DSM-
IV for substance dependence, alcohol, which is alcoholism.” Id. at 42. The psychiatrist explained that “Part
of recovery from alcoholism–the first step is acceptance that you have this illness or this disease of
alcoholism, and it does concern me that you don’t admit that you have this illness.” Id. at 43. He also
expressed concern for the individual’s failure to accept responsibility for his having the illness, and
blaming his drinking on “people, places and things...what you call triggers.” Id. According to the
psychiatrist, the individual was “not in a state of recovery, or a state of reformation,” but was “simply
abstinent from alcohol.” Id. at 44. For these reasons, the psychiatrist questioned the effectiveness of the
treatment program the individual had just completed, stating that while it had the potential to help, he did
not think it can help if the individual did not admit he was an alcoholic. Id. at 45. The psychiatrist
emphasized that the individual needs to understand that he has a disease, and that “It’s a no-fault disease.
It’s not a sign of weakness, it’s not his fault.” Id. at 47. When the individual’s counsel asked him directly
what the individual needed to do at this point to get his recovery on track, the psychiatrist said he thought
the individual “needs to go to AA and have a sponsor.” Id. The psychiatrist said that he thought AA would
be the most effective therapeutic choice for this individual because it is voluntary, and involves other
people who are struggling with their sobriety. Id. at 49-50. In the end, the psychiatrist held to the opinion
written in his report that the individual needed to complete two years of treatment and abstinence before
he would consider him rehabilitated or reformed. Id. at 56.

The Individual’s Deputy Group Leader

The DOE Counsel presented the testimony of the deputy group leader of the unit where the individual
works. This witness explained the general nature of the unit’s work, why the individual needs an access
authorization, and how the individual had been working in an uncleared area since his clearance was
suspended. He stated that he had reviewed the individual’s personnel file, and found nothing unusual in it.
He testified that the individual was a good employee, that he would like to have him back, and that he had
never noticed any indication on the job that the individual had an alcohol problem. Finally, he indicated he
would not be opposed to trying to work out an arrangement to enable the individual to continue working
in an uncleared area even if his clearance is not restored right away. Id. at 62-75.

The Individual’s Witnesses

The individual called three witnesses, all of whom had worked with him at the DOE facility at one time or
another. Each of them testified that they knew the individual to be a good worker, that they had never
noticed any alcohol-related problems with the individual’s on-the-job performance, and that they would
recommend him for a security clearance. Id. at 75-85. Two of these witnesses testified that they were not
familiar with the individual’s social life away from the workplace. However, the third witness said he was
the individual’s close personal friend, in addition to having supervised him for over a dozen years. This
witness described the individual’s work as “absolutely excellent,” and denied ever having seen the
individual under the influence of alcohol on the job. He did state that he had seen the individual drink to
excess “once or twice in 17 years,” but that the individual generally did not drink too much. Id. at 88. This
witness testified that he understood the individual was required to participate in an alcohol treatment
program because of “the whole situation with the withdrawal of his clearance.” Id. at 91. Finally, he said
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that if the DOE had any concerns about the individual’s drinking, the fact that the individual had recently
quit consuming alcohol “holds him in good stead.” Id. at 97.

Analysis

The record amply supports the concerns in the Notification Letter about the individual’s alcohol
dependence, and his drinking habitually to excess. The DOE consultant psychiatrist’s written report,
submitted some seven months before the hearing, contains a detailed historical account of the individual’s
drinking, including the concerns of his primary care physician about his drinking, and his prior
unsuccessful attempts to stop drinking. It also shows how the individual tends to blame his drinking on
problems outside himself, and why the psychiatrist believes the individual is in denial about being an
alcoholic. It explains the basis for the psychiatrist’s opinion that the individual has an illness or mental
condition which causes, or may cause, a significant defect in his judgment and reliability. Finally, it
explains why the psychiatrist found the individual to be neither rehabilitated nor reformed, and what the
individual can do to achieve rehabilitation or reformation. The individual did not contest the factual bases
and medical opinions in the psychiatrist’s report. I therefore find the DOE properly invoked the criteria in
10 CFR §710.8(h) and (j).

The pivotal question in this case is whether the individual has shown that he is rehabilitated or reformed,
and the clear answer from the record before me is that the individual cannot make that showing. The
individual described the alcohol treatment program he just completed, but he refused to describe himself
as an alcoholic when the DOE Counsel and I repeatedly asked him if he thought he was an alcoholic. As
the psychiatrist observed at the hearing, the individual may have just completed an alcohol treatment
program, but he is still in denial about the fact that he has an illness, Substance Dependence, Alcohol, or
alcoholism. The individual’s denial is evident in the October 2000 PSI. My first impression from reading
the transcript of that interview, DOE Exhibit 9, is that the individual blamed his former girlfriend’s alleged
harassment for unfairly focusing attention on his drinking. PSI Tr. at 11-22, 63-65; see also Psychiatrist’s
Report at 18. At the time of the PSI, the individual did not think he had a drinking problem, only that he
may have drunk too much in the past. Id. at 25. The individual blamed “people, places and things” in his
life for his drinking. See Psychiatrist’s Report at 3-4, citing PSI Tr. at 24-35. He minimized his personal
physician’s concerns about his drinking, yet the psychiatrist’s report traces their well-documented trail
through treatment notes in the individual’s medical records. Psychiatrist’s Report at 19-21. In the DOE
consultant psychiatrist’s expert opinion, until the individual can admit that he has the disease of
alcoholism, he has not truly begun the process of rehabilitation. Finally, the individual stopped drinking at
most six months before the hearing, which means that he is far short of the two years of abstinence, which
in the psychiatrist’s opinion, is the shortest period of sobriety necessary for this individual to show
rehabilitation or reformation.

In other DOE security clearance proceedings, Hearing Officers have consistently found that a diagnosis of
alcohol dependency or alcohol abuse raises important security concerns. See, e.g., Personnel Security
Hearing, (Case No. VSO-0476), 28 DOE ¶______ (2001), and cases cited therein. Since I have also found
that the individual is not rehabilitated or reformed from his alcohol dependency, those concerns have not
been mitigated.

Conclusion

Based on the entire record in this proceeding, I find that the individual has not resolved the security
concerns raised under 10 CFR § 710.8(h) and (j). Specifically, I find that he has not resolved the concerns
that he is alcohol dependent, or drinks habitually to excess, without adequate evidence of rehabilitation or
reformation, and that his alcoholism is an illness or mental condition which in the opinion of a board-
certified psychiatrist causes, or may cause, a significant defect in the individual’s judgment or reliability.

For the reasons explained in this Opinion, I find that the individual has failed to show that restoring his
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access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I recommend that the individual's access authorization not be
restored at this time.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 CFR § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 CFR §§ 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 CFR § 710.28.

Thomas O. Mann

Hearing Officer

Office of Hearings and Appeals

Date: January 23, 2003
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: August 29, 2001

Case Number: VSO-0481

This Opinion concerns the eligibility of XXXXXXXXXXXX (hereinafter "the individual") for continued
access authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Opinion will consider whether, based on the testimony and other evidence
presented in this proceeding, the individual's suspended access authorization should be restored. For the
reasons detailed below, it is my opinion that the individual's access authorization should not be restored.

I. BACKGROUND

In August 2001, the Manager of a Department of Energy (DOE) Operations Office issued a Notification
Letter to the individual, stating that the DOE was in possession of derogatory information that created a
substantial doubt concerning his continued eligibility for access authorization. This authorization had been
suspended in July 2001 because of these concerns.

In the Notification Letter, the Operations Office finds that the individual has raised a security concern
under Sections 710.8(k), (f) and (l) of the regulations governing eligibility for access to classified material
(Criteria (k), (f), and (l)). With respect to Criterion (f), the Operations Office finds that the individual has
deliberately misrepresented, falsified, or omitted significant information from a written statement made in
response to an official DOE inquiry. Specifically, it finds that the individual falsified a Letter of
Interrogatory dated December 13, 2000, when he answered “No, I don’t use drugs.”

With respect to Criterion (k), the Operations Office cites certain information as indicating that the
individual has trafficked in, sold, transferred, possessed or used a drug or other substance, that is,
marijuana. The basis for this concern is that the individual tested positive for marijuana in a random drug
test administered in June 2001. In addition, The individual acknowledged the positive drug test results by
signing the Acknowledgment of Positive Drug Screen four days later.

file:///ps401-500.htm
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Finally, with respect to Criterion (l), the Operations Office cites certain information as indicating that the
individual engaged in unusual conduct tending to show he is not honest, reliable or trustworthy, or which
furnishes reason to believe that he may be subject to pressure, coercion, exploitation or duress.
Specifically, the Operations Office refers to the individual’s positive drug screen for marijuana in June
2001, his admission at a June 2001 Personnel Security Interview (the PSI) that he used marijuana in July
2000 while holding a security clearance, and his acknowledgment that at the time he used marijuana, he
was aware of the DOE’s non-use/tolerance policy of illegal or controlled substances.

The DOE also informed the Individual that he was entitled to a hearing before a Hearing Officer in order
to respond to the information contained in the Notification Letter. The individual then requested a hearing
in this matter and on August 28, 2001, the Operations Office forwarded this request to the Office of
Hearings and Appeals. I was appointed to serve as the Hearing Officer. In accordance with 10 C.F.R. §
710.25(e) and (g), I convened a hearing in this matter (the Hearing).

At the Hearing, the individual testified on his own behalf. He also presented the testimony of his current
supervisor (the supervisor), and of a social worker who he consulted (the social worker). The DOE
Counsel presented the testimony of a DOE security specialist (the security specialist), and the medical
director who administered the drug testing program for the individual’s employer (the medical director).

II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer. As discussed below, Part 710
clearly places upon the individual the responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing Officer to base all findings relevant to this
eligibility upon a convincing level of evidence. 10 C.F.R. §§ 710.21(b)(6) and 710.27(b), (c) and (d).

A. The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt. The standard in this proceeding places the burden of proof on the individual. It is
designed to protect national security interests. The hearing is "for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The
individual must come forward at the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.27(d). Personnel Security Review (Case No. VSA-0087), 26 DOE ¶
83,001 (1996); Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791 (1996), aff'd,
Personnel Security Review (VSA-0061), 25 DOE ¶ 83,015 (1996). The individual therefore is afforded a
full opportunity to present evidence supporting his eligibility for an access authorization. The regulations
at Part 710 are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by
regulation and through our own case law, an individual is afforded the utmost latitude in the presentation
of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. In addition to
his own testimony, we generally expect the individual in these cases to bring forward witness testimony
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and/or other evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring
access authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No.
VSO- 0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE ¶
82,769 (1995) (individual failed to meet his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).

B. Basis for the Hearing Officer's Opinion

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue an Opinion as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). I must examine the evidence in light of these
requirements, and assess the credibility and demeanor of the witnesses who gave testimony at the hearing.

III. ANALYSIS

A. THE DOE’S CRITERION (k) CONCERN

There are no material disputes about the factual information contained in the Notification Letter
concerning his positive drug test. As discussed above, in June 2001, the individual submitted to a random
drug test administered by his employer, a DOE contractor. The results of the drug test showed that the
individual tested positive for cannabinoids (i.e., marijuana or cannabis).

Following the positive drug test, the individual participated in a PSI concerning his involvement with
drugs. The individual told DOE security personnel that he first used marijuana in June or July 2000,
approximately one month after the death of his second wife. PSI Transcript (PSI TR) at 22. He stated that
at that time he shared a marijuana cigarette that was offered to him by a longtime friend who the
individual was visiting at his friend’s place of employment. He stated that after that incident he purchased
small amounts of marijuana from his friend and used it occasionally by himself at home. He also stated
that on a couple of other occasions, he and his friend shared a marijuana cigarette at his friend’s place of
employment. PSI TR at 39. He said that the last time he smoked a marijuana cigarette was on a Sunday in
June 2001 when he was at home alone, the day before he was drug tested by his employer. PSI Tr. at 30.
With respect to his frequency of use, he stated that it was less than once a week, and in some months he
had not used marijuana at all. PSI Tr. at 23-24. He estimated that he used marijuana a total of ten times
during this eleven month period. PSI Tr. at 37.

The record also indicates that in June and July, 2001, the individual participated in a drug counseling
program that included four sessions of counseling and a substance abuse assessment. The individual was
referred to this counseling by his employer’s Employee Assistance Program (EAP).

In addition, in September 2001, the individual underwent a random drug test subsequent to his positive
drug test in June 2001. This follow-up test was negative for the presence of drugs. At the Hearing, the
medical director testified that prior to his June 2001 positive drug test, the individual had been subjected to
five random drug screens between December 1990 and June 2001, and that these tests were negative for
the presence of illegal drugs. See Transcript of November 2001 Hearing (hereinafter Tr.) at 16.

Accordingly, there is no dispute as to the fact that the individual used marijuana, and that this use
produced the positive drug test in June 2001. I must therefore determine whether the individual has
mitigated the DOE’s Criterion (k) concerns arising from his use of marijuana.

file:///cases/security/vso0002.htm
file:///casers/srecurity/vso0038.htm


Case No. VSO-0481 (H.O. Woods December 28, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0481.htm[11/29/2012 1:36:49 PM]

In rendering my opinion concerning whether access authorization should be restored, I must consider
whether there are factors present to mitigate the DOE's security concerns. In this case, the individual
asserts that he used marijuana only occasionally over an eleven month period from July 2000 until June
2001. In his written response to the Notification Letter, the individual attributed his decision to experiment
with the use of marijuana to his emotional state following the death of his wife.

I have done lots of things since my wife of 15 years died on May 16, 2000. Things that I could look back
on and say I’ve done that (off shore fishing; sky diving). And over the course of the last year, I also
experimented with marijuana to the amount of 1/4 ounce over the time of July 2000 until June 2001. There
would be times months at a time that I didn’t use or think about marijuana, at the same time there would
be weeks where I would use it two or more times - not much but I did try it. . . .As far as experimenting
with marijuana use, its already one of those things I look back on and say I’ve done that its behind me
now. Move on.

August 15, 2001 Response to initial Notification Letter. At the Hearing, the individual repeated his
assertion that his use of marijuana was a “diversionary” activity that allowed him to “step outside” of the
grief and loneliness resulting from his wife’s death. Tr. at 81. He asserted that he is now coping with his
feelings of grief, which have lessened with the passage of time, and that he is through with using
marijuana. Tr. at 87-88. He testified that the drug counseling he received through the EAP reaffirmed his
belief that his use of marijuana was just experimentation, and not a serious drug problem. Tr. at 82.

After reviewing the entire record in this case, I find that the individual has not presented sufficient
evidence to support his assertions with respect to the nature and frequency of his past use of marijuana. As
a result, I cannot accept his assertion that his recent use of marijuana was limited to approximately ten
instances of use over an eleven month period, and I cannot sustain his effort to mitigate the DOE’s
concerns and assert rehabilitation based on a limited usage of marijuana.(1)

Aside from the individual's own testimony at the PSI and at the Hearing, there is very little relevant
evidence in the record concerning the frequency and duration of the individual's use of marijuana. As
noted above, the individual states that he experimented with the use of marijuana over an eleven month
period following the death of his wife. At the hearing, the individual presented this explanation in a
straightforward and consistent manner. He did not appear evasive in responding to extensive questioning
concerning these assertions. Tr. at 57-73.

However, even though my evaluation of the individual's demeanor was positive, I still find a lack of
sufficient evidence to accept the individual's assertion that his use of marijuana was limited to
approximately ten instances over an eleven month period. The duration and frequency of an individual's
drug use are factors crucial in ascertaining the degree of rehabilitation and reformation which must be
demonstrated by an individual seeking to mitigate concerns arising from drug use. For example, concerns
over drug use can be mitigated even in cases of recent drug use where the usage was an isolated incident
or an event infrequent enough to warrant acceptance of the individual's assurance that he/she will not be
involved with drugs while holding a DOE access authorization. In contrast, where illegal drug use is not
an infrequent event, a stricter standard is clearly appropriate. In such instances, at least a twelve month
period of abstinence is generally required to demonstrate adequate evidence of rehabilitation and
reformation. See Personnel Security Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 at 85,529 (1995),
aff'd, 25 DOE ¶ 83,013, terminated (OSS June 7, 1995); Personnel Security Hearing (Case No. VSO-
0013), 25 DOE ¶ 82,752 at 82,752 (1995) (Employee Assistance Program counselor testifies that with
regard to an individual who had not developed a dependence on marijuana, a year's abstinence was a good
indication that he would be able to continue that abstinence), access authorization revoked on other
grounds, (OSS, May 22, 1995); Personnel Security Hearing (Case No. VSO-0023), 25 DOE ¶ 82,761 at
85,580 (1995) (rehabilitation found where individual who used marijuana "only minimally" remained drug
free for a year beyond the treatment period); see also, Personnel Security Hearing (Case No. VSO-0103),
26 DOE ¶ 82,761 (1996) and cases cited therein at 85,578.
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At his PSI, in the statements made to the EAP referred social worker, and in his testimony at the hearing,
the individual has consistently maintained that his recent use of marijuana has been limited to
approximately ten instances over an eleven month period from July 2000 until June 2001. Tr. at 67.
However, the individual has a significant incentive and interest here in seeking to continue his access
authorization and therefore in minimizing his previous use of marijuana. See Amadeo, 486 U.S. at 226.
Consequently, I believe that the individual's assertions of limited marijuana use must be treated with some
skepticism and that standing alone they are inadequate.

Mindful of the necessity for the individual to substantiate his assertions regarding limited drug use, I
repeatedly suggested that the individual call witnesses who could independently support his position. A
few days prior to the October 19, 2001 telephone conference call in this matter, I contacted the individual
and told him that it was very important that he make efforts to provide the corroborative testimony of
witnesses who could help support his assertions that his marijuana use was infrequent and limited to an
eleven month period. He said that he lived alone and had no close friends with whom he socialized. He
said that his daughter was presently attending college but that she had been living with him over the
summer of 2001 and could testify on his behalf. I stated that it was very important that his longtime friend
who supplied the marijuana testify concerning the individual’s use of marijuana, but the individual refused
to consider calling him as a witness. At the October 19, 2001 telephone conference, I again suggested that
the testimony of the longtime friend would be very important in establishing mitigation. In an October 30
letter to the parties, I reiterated this advice:

in order for [the individual] to support his assertion that he only used marijuana occasionally
from June 2000 until his positive drug test on June 15, 2001, I believe it is very important for
[him] to present the testimony of [his longtime friend], from whom [he] states he obtained the
marijuana he used, and who used it with him on two occasions. This person could strongly
support [the individual’s] assertions regarding the limited nature of his marijuana use. This
person would not be required to incriminate himself in any way, but would only be asked
what he observed concerning [the individual’s] use of marijuana. If the person is reluctant to
testify, he can be required by subpoena to appear and testify at the hearing, or to make himself
available for a telephone interview on the day of the hearing.

October 30, 2001 letter from the Hearing Officer to the Individual and the DOE Counsel at 1-2. However,
the individual refused to provide the requested witness testimony. In a November 9, 2001 telephone
conversation with the me, he stated that he had known this friend for a very long time, and that he didn’t
feel comfortable inconveniencing him, even to the extent of having him testify by telephone. He told me
that he had decided to do what he was comfortable doing, and was prepared to accept the consequences if
he did not get his clearance restored. See Memorandum of November 9, 2001 telephone conversation. He
further stated that he had decided against having his daughter testify on his behalf, because he did not want
to tell her about his positive drug test and the situation with his access authorization. At that time, I told
him that the absence of this testimony would hurt his ability to corroborate his assertion that he did not use
marijuana before June 2000 or after his drug test in June 2001. He also indicated that there were no other
family members who were knowledgeable about the situation or who he would be willing to have testify.
Id.

In light of my repeated efforts to encourage the individual to provide convincing corroborative testimony,
I find that his failure to do so reinforces my skepticism concerning his attempt to mitigate his positive drug
test. This corroborative testimony could have supported the essential mitigating factors that he is asserting,
i.e., that his recent use of marijuana has been limited to infrequent use over an eleven month period. I find
it unusual that he decided against presenting the testimony of the one person who he admits was
knowledgeable concerning his drug use, or the testimony of his daughter, other relatives, or his current
girlfriend who could have provided support for his assertions of limited marijuana use.

The supervisor who testified on behalf of the individual at the hearing did not provide the kind of
persuasive evidence concerning the individual's personal social activities which would have allayed my
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doubts about his assertions of limited drug use. She has been the individual’s supervisor for about two
years and knows him only through the workplace, having no outside social contact with him. Tr. 49. She
testified that he has been a good worker, that he is alert on the job, that he has not taken an unusual
amount of leave from work, and that, as far as she knew, she believed him to be honest and trustworthy.
Tr. at 48-52. While this testimony raised no concerns about the individual’s on the job conduct, the
supervisor could offer no information concerning the individual's past or current activities outside the
workplace.

The social worker offered testimony that is supportive of the individual’s assertions. However, this
testimony is based upon her professional appraisal of the individual’s conversations with her, and not upon
any direct knowledge of his social activities. She testified that in her initial interview with the individual, it
appeared to her that he did not have a major problem with marijuana because he was forthcoming
concerning his drug use and his social activities:

. . . my experience is generally that if people have a serious drug problem, they aren’t so
forthcoming. There’s a lot of reticence about being open and talking. They also generally will
stop a lot of their activities because it’s all focused on the drug use and that certainly wasn’t
the presentation of this man’s life that I was hearing.

Tr. at 109. She testified that he was cooperative and agreeable when she asked him to take the Substance
Abuse Subtle Screening Inventory (SASSI). She stated that this test is designed to measure drug
dependence and has questions that indicate whether the questions are being honestly answered:

It has built-in, hidden kinds of questions about people that if they score high in those couple
of areas, they would be indicators that they might not be forthcoming or completely honest
and I would want to redo the test; and you would want to confront them with that.

Tr. at 110. The Social Worker testified that the individual’s SASSI scores were “low in every area, so
there was absolutely low probability of having any kind of substance abuse.” Id. at 110-111.

For example, in the questions about his using alcohol . . ., the score that would be an indicator
of a problem was 18 or more. His was three. As far as other drugs, it’s 16 or more, and his
was a five, so that gives you an indication of how far below the line he was.

Tr. at 111. The social worker reported that in her second session with the individual, she tried to assess
how the individual was dealing with his grief issues. She stated that the individual and she discussed his
grief over the death of his second wife, his first wife, and some friends who had died in the Vietnam War.
She testified that he reported to her that his grief over the death of his second wife was a major factor in
his using marijuana. She also testified that he had made progress in moving through his grief.

I think he is at this point in time doing pretty well with it. . . . You know, grief has several
steps through it and as long as you’re not getting stuck in one of them, it has kind of a life of
its own that will just happen. . . . .

Tr. at 113. She cited his statement to her that he could now look at pictures of his deceased wife and was
now thinking of selling the house that they had built together as indicators “that he was moving through
that very well.” She stated that in her opinion, the individual did not need further counseling concerning
either his grief issues or his use of marijuana.

Under further questioning, the social worker also stated that the individual’s scores on the SASSI indicated
that he had experimented with marijuana for a brief period of time, and had not been a recreational or
social user of marijuana over an extended period of time. Tr. at 117-118. She stated that this conclusion is
also supported by her understanding that the individual has been subjected to random drug tests for many
years and that he has only tested positive for marijuana in one test. She stated that a drug screen can detect
a single use of marijuana up to thirty days after the use, and that more frequent use will result in a positive
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drug test over a much longer period. Tr. at 121-122.

The social worker’s testimony clearly indicates that she believes the individual’s assertions that his drug
use was limited and experimental in nature. This opinion is based on her professional ability to evaluate
her clients’ demeanors and to assess their problems, as well as on her analysis of the individual’s SASSI
scores, and her reliance on that test’s ability to detect false statements. Although this testimony is
supportive of the individual, I do not find it, by itself, to be sufficiently convincing. I believe that objective
evidence is needed to demonstrate that the version of recent events asserted by the individual is factual,
and to support his attempt to establish that his use of marijuana was limited to an eleven month period.

Although I agree with the social worker that the individual’s record on random drug tests provides support
for his assertions, this medical evidence does not fully substantiate the individual’s assertion that his
marijuana use was limited to the period from July 2000 until June 2001. The testimony of the Medical
Director concerning the random drug testing program of the individual’s employer indicated that the
random drug tests were too sporadic to guarantee that an infrequent user of marijuana always would be
identified. The Medical Director testified that prior to his positive drug screen for marijuana in June 2001,
the individual had been given five random drug screens since the current drug screening program went
into effect in March 1990. Tr. at 15, 19. According to the Medical Director, all employees are randomly
tested at some time during a two year cycle. Tr. at 21. She acknowledged under this testing program, it
would be possible for infrequent users of marijuana to avoid detection for some time. Tr. at 20-22.

While the negative drug tests indicate that the individual was not a regular user of marijuana during the
period 1990 through 1999, he certainly could have been an infrequent user of marijuana during this period
and managed to avoid detection. Moreover, because the drug screens are administered on a two year cycle,
there was ample time for the individual to become a frequent or regular user of marijuana during the
period prior to his June 2001 positive drug screen. The individual's positive drug test in June 2001 raises a
strong concern that he could have been a frequent or regular user of marijuana at that time. This security
concern is not effectively rebutted by five negative drug screens over the previous ten years.

In conclusion, I believe that the weight of the evidence presented by the individual is insufficient to permit
me to find that his use of marijuana in recent years was confined to approximately 1/4 ounce of marijuana
consumed over an eleven month period. This is not a situation where the individual has come forward
voluntarily and confessed to experimenting with the use of marijuana. Here, the individual's drug use was
revealed involuntarily through a positive drug test, raising a strong concern that he may have been
engaging in covert marijuana use on a frequent or regular basis. In these circumstances, evidence
independent of the individual's own testimony is necessary if we are to accept that his use of marijuana
was of limited duration and frequency. Only a substantiated assertion limited usage can mitigate the
DOE’s concerns and support a finding of rehabilitation. In this case, the individual has not provided
corroborative testimony or other evidence that the limited use of marijuana that he described was his only
use of marijuana in recent years. See Personnel Security Review (Case No. VSA-0102), 26 DOE ¶ 82,763
(1996).

Accordingly, I conclude that the individual has not brought forward effective corroborating evidence that
his marijuana use is mitigated by having occurred on an infrequent basis for a limited amount of time. See
Personnel Security Review (Case No. VSA-0051), 25 DOE ¶ 83,012 at 86,559 (1996).

Nor has the individual effectively demonstrated that he has achieved rehabilitation from the use of
marijuana since his June 2001 positive drug screen. The individual seeks to demonstrate rehabilitation
from marijuana use by completion of drug counseling and by five months of abstinence from the use of
marijuana. In her testimony at the hearing, the Social Worker provided the following explanation to
support her opinion that the individual has demonstrated rehabilitation from marijuana use.

[H]e’s telling me that he’s denied all along in our sessions that he had ever been a regular or
frequent user, that it was a diversion. [He said] it wasn’t worth doing anymore. It wasn’t worth
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the hassle.

He just didn’t care about [using marijuana]; and it seems like the other reportings about the
involvement in his life and the use and the SASSI indicator was that that was factual.

Tr. at 115.

Based on the evidence brought forth in this proceeding, I cannot conclude that the individual completely
stopped using marijuana after June 2001. Aside from his assertions in this regard, the only independent
evidence that he has ceased using marijuana is a drug screen administered to him by his employer in
September 2001. While this drug screen was negative for marijuana, a single drug test cannot establish
that the individual has not used marijuana in the five months from June 2001 until the November 2001
hearing. Although the Social Worker was convinced that the individual had stopped using marijuana, her
last session with the individual was in July 2001. In the complete absence of knowledgeable corroborating
testimony concerning the individual’s social activities during this period, I cannot conclude that he has
mitigated the security concern by refraining from the use of marijuana since June 2001. Accordingly, I
find that the individual has failed to present sufficient information under 10 C.F.R. §710.8(k) regarding his
use of marijuana to permit me to find that he has mitigated the DOE's security concerns.

B. THE DOE’S CRITERION (f) AND CRITERION (l) CONCERNS

As noted above, the Notification Letter states that the individual has deliberately misrepresented
significant information from a written statement made in response to an official DOE inquiry. Specifically,
it finds that the individual falsified a Letter of Interrogatory dated December 13, 2000. In the Letter of
Interrogatory, the Operations Office had asked the individual to answer four questions concerning his
November 3, 2000 arrest for speeding. In response to the question “Were illegal drugs used prior to the
arrest?”, the individual wrote “No, I don’t use drugs.” DOE Exhibit 1-3.

At the hearing, the individual explained to the DOE counsel that although he wrote the response during a
period when he was experimenting infrequently with marijuana, he didn’t think he’d be doing it again and
thought his answer was honest.

I couldn’t foresee a time [when I would use marijuana again] and really thought, “Well, no, I
don’t use drugs.” Like now I would tell you, “I don’t use drugs.”

Tr. at 74. In response to my questions, the individual stated that six to eight weeks elapsed between his use
of marijuana and his arrest for speeding. Then another five weeks passed from the time of the arrest to
when he provided his written response to the DOE. He testified that he did not use marijuana during this
entire period. Tr. at 89-90. However, he acknowledged that during this period of time, he continued to
have a small amount of marijuana concealed at his home. Id. at 90.

Accordingly, with respect to Criterion (f), the individual contends that he believed that his statement to the
DOE that he was not a drug user was truthful at the time that he made it. However, I believe that a very
serious concern is raised by his misleading response. He provided the Operations Office with the written
statement “no, I am not a drug user” approximately two months after using marijuana and while still in
knowing possession of the drug. This was a significant and serious misrepresentation to the DOE of his
involvement with marijuana.

With regard to the issue of rehabilitation or reformation, there is no expert who can determine the length of
time one needs to be considered rehabilitated from lying. However, the Office of Hearings and Appeals
has generally found that a lengthy period of truthful, honest behavior is necessary to mitigate Criterion (f)
concerns regarding falsification. See Personnel Security Review (Case No. VSA-0289), 27 DOE ¶ 83,025
(2000); affirmed by OSA, 2000)(19-month period that elapsed between the date the individual disclosed
the falsification and the hearing was insufficient to establish rehabilitation or reformation); and Personnel
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Security Hearing (Case No. VSO- 0013), 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995)(13-month
period subsequent to covering up use of illegal drugs did not constitute a sufficient pattern of honest
behavior); but see Personnel Security Hearing (Case No. VSO-0442), 28 DOE ¶ 82,815 (2001) (affirmed
by OSA, 2001)(11-month period sufficient to establish rehabilitation where the individual’s immaturity
was a factor in providing a single false answer about his drug use). In this case, the individual continued
to maintain at the hearing that his misleading written statement to the DOE Operations Office appeared
true and correct to him at the time that he made it. Tr. at 93. He has agreed, however, to be more careful
about making statements to the DOE that are misleading or inaccurate. Tr. at 94-95. At this point, I am
unwilling to consider the brief period of time that has elapsed since the hearing date as adequate for
rehabilitative or reformative purposes.

With respect to Criterion (l), the Operations Office refers to the individual’s positive drug screen for
marijuana in June 2001, his admission at a June 2001 Personnel Security Interview (the PSI) that he used
marijuana in July 2000 while holding a security clearance, and his acknowledgment that while he used
marijuana, he was aware of the DOE’s non- use/tolerance policy of illegal or controlled substances. It is
unclear why the Notification Letter included a second security concern based on the same facts specified
in Criterion (k). Certainly, if the individual were rehabilitated under the Criterion (k) standards, I would
not find a further security concern under Criterion (l) in this case. Nevertheless, as discussed above with
respect to Criterion (k), I find that the DOE’s concern with respect to the individual’s use of marijuana
while holding a DOE access authorization remains unresolved. A further analysis of this issue under
Criterion (l) is not warranted.

IV. CONCLUSION

As indicated above, I have concluded that the Individual has not resolved the security concerns under 10
C.F.R. § 710.8(k), (f), and (l). In view of the record before me, I am not persuaded that restoring the
individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, I find that the individual's access authorization
should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.

Kent S. Woods

Hearing Officer

Office of Hearings and Appeals

Date: December 28, 2001

(1)Even if the individual factually substantiated his assertions with respect to his marijuana use, an issue
would remain as to whether ten instances of marijuana use over an eleven month period constitute
infrequent use of marijuana for purposes of determining rehabilitation or reformation. Since his assertions
have not been substantiated, I will not address this issue.
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Name of Case: Personnel Security Hearing

Date of Filing: September 6, 2001

Case Number: VSO-0482

In this opinion, I will consider whether the access authorization of XXXXX (hereinafter re ferred to as the
Individual) should be reinstated. The regulations governing an individual’s eligibility are codified in Part
710 of Title 10 of the Code of Federal Regulations, entitled “Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.” For the reasons stated below, I am
of the opinion that the Individual’s access authorization should not be reinstated.

The Individual works for a contractor at one of the Department of Energy’s sites and has held an access
authorization for several years. DOE was aware of the Individual’s alcohol consumption habits and voiced
concerns about them to the Individual during a Personnel Security Interview (hereinafter referred to as
PSI) in xxxx 19xx. In xxxx, the Individual reported to DOE that he had been arrested for Driving While
Intoxicated (DWI). The DOE security office interviewed him and referred him to a DOE consulting
psychiatrist (hereinafter referred to as the Psychiatrist) for an evaluation. The Psychiatrist examined the
Individual and diagnosed that he suffered from alcohol abuse and had not shown evidence of rehabilitation
or reformation. Because of these conclusions, DOE suspended the Individual’s access authorization and
requested from the Director of the Office of Safeguards and Security the authority to conduct an
administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter. See 10 C.F.R. §
710.21. That letter informed the Individual that information in the possession of the DOE created a
substantial doubt concerning his eligibility for access authorization. In accordance with 10 C.F.R. §
710.21, the Notification Letter included a statement specifying that the derogatory information falls within
Criteria J and L of 10 C.F.R. § 710.8. Criterion J covers information that shows that an individual drinks
alcohol habitually to excess or has been diagnosed by a physician or licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse. The Notification Letter also cited Criterion L,
claiming that the Individual was not trustworthy because he continued to drink after 19xx despite knowing
DOE’s concerns about his alcohol drinking habits. During the course of this proceeding, the DOE security
office amended the Notification Letter to cite Criterion F of section 708.8, claiming that the Individual
deliberately misrepresented or omitted significant information when he did not provide a complete copy of

file:///pssss40-500.htm#vso0482


Case No. VSO-0482 (H.O. Klurfeld January 4, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0482.htm[11/29/2012 1:36:50 PM]

the police report of his xxxx DWI arrest. The amendment claims that the portion that was not submitted to
the DOE security office would have shown the Individual’s admission to consuming alcohol on the day in
question. The Notification Letter stated that the Individual was entitled to a hearing before a Hearing
Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.

The Individual requested a hearing. That request was forwarded to the Office of Hearings and Appeals,
and I was appointed the Hearing Officer in this matter. I convened a hearing at the DOE field site where
the Individual works. Nine witnesses testified at the hearing. DOE presented three of those witnesses: the
Psychiatrist, a personnel security specialist, and the Deputy Sheriff who arrested the Individual in xxxx.
The Individual presented six witnesses, including two who were present during the xxxx incident. The
Individual also made unsworn remarks himself. The transcript of that hearing is hereafter cited in this
opinion as Tr.

At the hearing, the Psychiatrist testified that he has diagnosed the Individual as suffering from alcohol
abuse. The Psychiatrist noted a number of historical items that in his opinion bear on that diagnosis. First,
the Psychiatrist noted that the Individual’s father had problems that were alcohol related. Tr. at 149.
Second, the Individual started drinking at an early age while in his teens, that by the time he reached age
20 the Individual’s wife had expressed some concerns about his drinking habits, and that at the time the
Individual agreed with her. Tr. at 150. By that time, the Individual had been arrested twice for alcohol
related incidents. Tr. at 150. Six years later the Individual was arrested for DWI when he apparently
passed out while waiting at a traffic light with the engine of his car running. His Blood Alcohol Content
(BAC) was .22, a level the Psychiatrist described as “very heavily intoxicated.” Tr. at 151. The
Psychiatrist also noted that recent blood tests indicate somewhat elevated liver enzyme levels that showed
some liver damage consistent with excessive alcohol consumption. Tr. at 156-61. The Psychiatrist
indicated that these results are also consistent with a binge of alcohol consumption within a few weeks of
the test. Tr. at 162-63. The Psychiatrist concluded:

I think his problem is what is called binge drinking, where the person might not drink much
for long periods of time, but often when they do drink they either don’t want to or cannot
control it once it gets started. So they may not drink for a whole month or whatever, but when
they do drink often it gets out of control, and that obviously can cause a lot of problems.

Tr. at 156.

The Psychiatrist also testified that he relied on the Diagnostic and Statistical Manual, Fourth Edition
(DSM-IV) in making his diagnosis. Tr. at 169. He described his thought process in the following manner:

I felt he met the criteria for the diagnosis of alcohol abuse, although it was not an exact fit, as
often it isn’t. The reason it is not an exact fit is that the time frames were a little more spread
out in terms of recurrent disorders. I’m speaking now a little bit in terms of clarifications that
are in DSM-IV-TR, which is newer than the one I used at the time I did this. There is another
version out, DSM-IV-TR, standing for text revision. And they clarify – it was a little mushy
in here, namely what do they mean by recurrent. Generally, what I used is – recurrent means
recurrent. If they have had three DWIs, those are recurrent. What I then counted as being an
active disorder would be if the final one was within 12 months of when I saw them. The new
one clarifies that they mean recurrent to – or also the episodes have to be within 12 months. I
think that for alcohol is a little odd. I mean, obviously, if somebody has ten DWIs over the
past 15 years, the layman would say, this person suffers from alcohol abuse. He’s got a
recurring severe problem, whether, you know, he hasn’t had two in the same year. So that’s
why I say it wasn’t an exact fit.

I threw in the paragraph from DSM-IV also that points out that you’re not supposed to use
this in just a strict, cookbook fashion, that the diagnostician needs to use his or her judgment
in seeing, first of all, whether it looks like this has been a persistent and severe problem, and
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in his case I thought there was.

Tr. at 170-71. See Personnel Security Review, Case No. VSA-0334, 28 DOE ¶ 83,017 (OHA), affirmed
(OSA 2001) (psychiatrist may exercise judgment and deviate from DSM-IV criteria in making diagnosis);
Personnel Security Review, Case No. VSA-0277, 27 DOE ¶ 83,029 (OHA), terminated (OSA 2000) (lack
of recurrence within twelve-month period not considered by psychiatrist). The Psychiatrist testified that if
the Individual had not been drinking during the latest episode in xxxx, then he would not have diagnosed
the Individual as suffering from alcohol abuse. Tr. at 173-74. In any event, the Psychiatrist believes that
the Individual does not have a severe case of alcohol abuse.

After listening to the evidence at the hearing, the Psychiatrist reiterated his opinion that the Individual’s
alcohol abuse is fairly mild. However, the Psychiatrist noted that the evidence he heard at the hearing
confirms information he obtained during his evaluation and shows that there is a heavy amount of denial
of an alcohol problem on the part of the Individual. Tr. at 154, 219. To show rehabilitation or reformation,
the Psychiatrist believes the Individual (i) must acknowledge he has a problem, and (ii) must attend an
“average-type” outpatient program, such as Alcoholic Anonymous, once or twice a week for one year.

It is clear from the Psychiatrist’s testimony that the key issue in this matter is whether the Individual had
been drinking the day in xxxx on which he was arrested for DWI. In that regard, the Deputy Sheriff who
arrested him testified at the hearing. In addition, two individuals who were present also testified. I will
summarize their testimony next.

The Deputy Sheriff testified that while he was on routine patrol a person flagged him down and told him
that the person was involved in an accident and that he believed the other driver had been drinking. Tr. at
11. That driver gave the Deputy Sheriff the name that the other driver – the Individual – had written down,
as well as the vehicle’s license plate number, and the Deputy Sheriff proceeded to the area of the accident
to locate the other vehicle. He located the vehicle and the Individual. They were at a hunting camp that the
Individual and friends were using for the weekend. The Deputy Sheriff testified that the Individual
appeared unsteady on his feet when he exited his vehicle. Tr. at 12. He also testified that when he
approached the Individual he detected a strong odor of alcohol. Id. The Deputy Sheriff also believes that
the Individual’s speech was slurred when the Individual related what had happened to cause the accident.
Tr. at 12-13. The Deputy Sheriff testified that the Individual “made the statement to me that he had had a
couple of beers, and he was just having a good time with some friends.” Tr. at 20. The Deputy Sheriff had
the Individual perform some field sobriety tests, including the horizontal gaze nystagmus eye test, which
the Individual failed. Tr. at 14-16. The Individual also could not recite the alphabet fully and accurately.
Tr. at 16-17. He also could not stand on one leg for 30 seconds. Tr. at 17-18. On this basis, the Deputy
Sheriff arrested the Individual for DWI. The Individual refused to take a breath or blood test for alcohol,
despite being warned that such refusal would result in the revocation of his license to drive a motor
vehicle. Tr. at 22. As a result of that refusal, the State of New Mexico revoked his driver’s license for one
year.

The Individual maintains that he was not intoxicated at the time of the accident and had been drinking
only non-alcoholic beer (O’Doul’s) that day. The Individual stated that rain may have interfered with his
ability to perform the horizontal gaze nystagmus eye test. The Individual also testified that he had a bad
hip that prevented him from maintaining his balance on one leg for 30 seconds. He also maintains that the
area in which the test was given was too rocky for a successful balance test and has provided pictures of
the ground in support of that position.

To support the Individual’s claims, two individuals who were present at the time of the accident and at the
arrest testified at the hearing. Witness One, who has known the Individual for a few years and socializes
with him occasionally when invited to do so by Witness Two, testified that the Individual never drinks
excessively but has a beer or two on social occasions. Tr. at 87. On the day in question, the witness
testified that he never saw the Individual with a bottle of beer, Tr. at 106, and never saw any O’Doul’s in
their camp that weekend. Tr. at 108. Witness Two testified that he has never seen the Individual drink on
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any social occasion, including the day of the accident, in the six years that he has known the Individual.
Tr. at 116. He testified that although he had had a few beers that day, he did not see the Individual drink
O’Doul’s or any other beer. Tr. at 119, 120. He further testified that there were O’Doul’s available in their
camp that weekend. Tr. at 120.

After seeing the witnesses testify and reviewing their testimony in the transcript, I do not believe they
testified forthrightly. There are too many discrepancies in their testimony. The Individual testified that he
was drinking O’Doul’s non-alcoholic beer, yet both witnesses testified that they did not see the Individual
drink O’Doul’s or hold a bottle that looked like a beer bottle. Both of these witnesses spent the entire day
with the Individual, and had the Individual been drinking O’Doul’s that day, they were likely to have seen
it. One witness testified that he did not see O’Doul’s bottles in the camp where they were staying that
weekend, then caught himself and said “I don’t recall,” Tr. at 106, while the other witness said there were
such bottles. Tr. at 120. One witness testified that the Individual never drank at social occasions, and the
other witness testified that the Individual had a beer or two on social occasions. Moreover, two other
witnesses who socialize with the Individual regularly testified that they have never seen him drink a non-
alcoholic beer such as O’Doul’s. Tr. at 135,140. Under these circumstances, I give little weight to the
testimony of these eyewitnesses.

I find that the evidence strongly suggests that the Individual was in fact drinking on the day in xxxx on
which he was arrested for DWI. The testimony indicates that it was drizzling, or not raining at all, when
the Individual failed the horizontal gaze nystagmus eye test. While the Individual suggests now that the
ground was too rocky for him to maintain his balance, he did not inform the Deputy Sheriff of this at the
time he failed the one-legged balance test (although he did tell the Deputy Sheriff that a bad hip had
prevented him from completing this test successfully). The Individual said nothing at the hearing about
failing to be able to recite the alphabet when asked to do so by the Deputy Sheriff. Finally, the Notice of
Result of Administrative Revocation Hearing, Case No. 7230626, indicates the state hearing officer’s
findings that the Individual’s arrest for DWI was lawful because of “the officer’s observations of [the
Individual’s] person, his admission to drinking, and his performance on the field sobriety tests.” This
material is more than enough to convince me that the Individual was in fact drinking alcoholic beverages
on the day in question.

Criterion F

In the Notification Letter, the DOE security office maintains that the Individual deliberately
misrepresented or omitted significant information when he did not provide a complete copy of the police
report for his xxxx DWI arrest. The amendment claims that the portion that was not submitted to the DOE
security office would have shown the Individual’s admission to the arresting police officer that he had
consumed alcohol on the day in question. The Individual maintains that he was not furnished with a
complete copy of the report and therefore did not deliberately withhold information from the DOE.

This issue is a close call. However, I do not believe that the Individual testified truthfully at the hearing.
Thus, I do not believe his explanation. I find that the Individual deliberately omitted significant
information in an attempt to mislead the DOE security office. I find that derogatory information under
Criterion F creates a security concern that has not been resolved or mitigated.

Criterion J

The DOE security office also maintains that the Individual has been diagnosed by a psychiatrist as
suffering from alcohol abuse. The evidence adduced during this proceeding shows that the Psychiatrist has
a reasonable basis on which to make his diagnosis. The Individual denies that he has an alcohol problem
and has not attempted to show that he is rehabilitated or reformed. Thus, I find that derogatory information
under Criterion J creates a security concern that has not been resolved or mitigated.



Case No. VSO-0482 (H.O. Klurfeld January 4, 2001)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0482.htm[11/29/2012 1:36:50 PM]

Criterion L

The DOE security office maintains that the Individual has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy. The Notification Letter
bases this concern solely on the statements that the Individual was made aware of its concern regarding his
drinking habits during a Personnel Security Interview in 1998, when he indicated that he had not used
alcohol in ten years. Exhibit 6-2 at 29. The Individual also indicated that he was “totally against” alcohol
consumption at that time. Exhibit 6-2 at 49. Nevertheless, despite the Individual’s assurance, the DOE
security office points out that the Individual continued to drink alcohol and subsequently was arrested for
DWI.

I do not believe that this is the type of conduct that rises to the level of “unusual conduct” or shows, in
and of itself, that the Individual is not honest, reliable, or trustworthy. The Individual may have intended to
refrain from the use of alcohol, and simply failed to maintain abstinence. While the Individual made
statements about his views concerning the consumption of alcohol, he was not told that his use of alcohol
would result in the revocation of his access authorization. The Individual neither promised to refrain from
drinking alcoholic beverages nor signed an agreement that he would not use alcohol in the future. Thus
this case is unlike the case where a person has signed an agreement with DOE indicating his understanding
that his use of illegal drugs can result in the revocation of his security clearance. See, e.g., Personnel
Security Hearing, Case No. VSO-0430, 28 DOE ¶ 82,803, affirmed (OSA 2000). I therefore resolve the
Criterion L claim in favor of the individual.

Conclusion

The regulations state that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).

In view of the criteria set forth in 10 C.F.R. § 710.8 and the record before me, I conclude that there exists
derogatory information that is reliable and accurate and calls into question the Individual’s eligibility for
access authorization. I have also concluded that the Individual has failed to mitigate the risks associated
with that information. Thus, I cannot find that granting the Individual access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.
Accordingly, it is my opinion that the Individual’s access authorization should not be reinstated.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the Director of the Office of
Hearings and Appeals performed the review of a Hearing Officer opinion. 10 C.F.R. § 710.28(a). Under
the revised procedures, an Appeal Panel performs the review. 10 C.F.R. § 710.28(b)-(e). The final rule
preamble provides that in any pending case not already appealed to the Director of the Office of Hearings
and Appeals, an individual seeking review of a Hearing Officer Decision may select either the revised
procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the Individual in this case may
seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.

Roger Klurfeld

Hearing Officer

Office of Hearings and Appeals

Date:January 4, 2002
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January 28, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 10, 2001

Case Number: VSO-0483

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter “the individual”) to hold an
access authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Decision will consider whether, based on the testimony and other evidence
presented in this proceeding, the individual’s suspended access authorization should be restored. As
discussed below, I do not find that restoration is appropriate in this case.

I. BACKGROUND

This administrative review proceeding began with the issuance of a Notification Letter by a Department of
Energy (DOE) Office, informing the individual that information in the possession of the DOE created
substantial doubt pertaining to her eligibility for an access authorization in connection with her work. In
accordance with 10 C.F.R. § 710.21, the Notification Letter included a statement of the derogatory
information.

The concerns cited in the Notification Letter involve information regarding the individual’s excessive use
of alcohol. Specifically, the Letter cites a June 4, 2001 evaluation letter, in which a DOE consultant
psychiatrist (hereinafter “the psychiatrist”) diagnosed the individual as suffering from a mental condition,
“Substance Dependence/Abuse Alcohol,” which causes or may cause a defect in her judgment or
reliability. The Notification Letter also refers to a 1986 psychiatric evaluation in which she was diagnosed
with alcohol abuse and another diagnosis of alcohol dependence given by a clinical counselor in an
alcohol treatment program that she attended in that same year. According to the Notification Letter, this
constitutes derogatory information under 10 C.F.R. § 710.8(h)(hereinafter Criterion H). (2) The
Notification Letter further states that this also constitutes derogatory information under 10 C.F.R. §
710.8(j) (hereinafter Criterion J). (3)
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The Notification Letter also cited derogatory information which falls within 10 C.F.R. § 710.8(l)
(hereinafter Criterion L).(4) As described in the Letter, the individual was charged with driving while
under the influence of alcohol (DUI) in August 1982, reckless driving involving alcohol use in September
1982 and driving while intoxicated (DWI) in February 2001. Further, the individual was cited in February
1983 for driving while her license was revoked for the August 1982 DUI incident. According to the Letter,
she also indicated in the evaluation with the DOE psychiatrist that during the period 1996 through 2001
she may have driven while intoxicated six or eight times. According to the Notification Letter, the
individual further stated that prior to 1986, she had experienced blackouts due to alcohol consumption.

The Notification Letter informed the individual that she was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, the individual represented herself. The individual testified on her own behalf, and presented
the testimony of two friends and her supervisor. She had previously submitted as evidence the written
evaluation of a psychologist (hereinafter “the psychologist”) whom she had consulted and, with whom, as
of the time of the evaluation, she had had 17 sessions of psychotherapy over a four-month period. (5) This
evaluation was discussed at the hearing. The DOE Counsel presented the testimony of a DOE security
specialist and the psychiatrist.

II. Hearing Testimony and Documentary Evidence

A. DOE Security Specialist

The DOE security specialist testified about the alcohol-related incidents in this individual’s past, including
the drinking and driving arrests. Transcript of Hearing (hereinafter Tr.) at 20-26. She also testified that a
security concern exists in this case, because a person who is alcohol dependent may have problems with
judgment and reliability. Tr. at 54.

B. The Individual

The individual does not dispute that she has had several negative incidents associated with alcohol use.
However, she maintains that but for the February 2001 DWI, all of these incidents occurred at least 18
years ago. Tr. at 71. She does not believe that she has any current alcohol-use problems. She denies being
alcohol dependent, or suffering from alcohol abuse. Tr. at 70. She explains that the February 2001 incident
came about because she was under considerable pressure in her work and in her personal life. She
maintains that since February 2001, she has received counseling to help her cope with these types of
pressures, and that she does not believe that she will ever again use alcohol in an irresponsible manner. Tr.
at 72-73. She maintains that she currently drinks only limited amounts of alcohol, such as about two drinks
in one evening. Tr. at 80. She states that she drinks alcohol because she enjoys it. Tr. at 78-80.

C. The DOE Psychiatrist

The DOE Psychiatrist reiterated the diagnosis reached in his evaluation letter that this individual suffers
from alcohol dependence. He believes that the dependence is currently in sustained partial remission. He
stated that alcohol dependence is “a trait, it’s not a state, meaning that even if you haven’t drunk in 12
years, that you still meet the criteria of substance dependance, alcohol in sustained full remission.” Tr. at
102. Thus, in his view, without rehabilitation or reformation, there is still a concern about this individual’s
judgment and reliability, even though she may currently be in remission from the alcohol dependence. In
the psychiatrist’s view, in order to be considered rehabilitated, the individual would need to abstain from
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all alcohol for two years and attend a professionally-led substance abuse treatment program for a
minimum 50 hours over 6 months, or attend Alcoholics Anonymous for a minimum of 100 hours at least
twice a week for a minimum of one year. Under either course, the individual would need to show
complete abstinence from alcohol for two years. In the psychiatrist’s view, if the individual did not go
through either of these counseling programs, she could be considered reformed if she maintained
abstinence for three years. Psychiatrist’s Evaluation Letter at 21. Tr. at 106. He confirmed his original
opinion that when this individual uses alcohol she shows significant defects in her judgment and
reliability. Tr. at 94. He offered the DWI incident in February 2001 as an example of her poor judgment
when she consumes alcohol. Tr. at 104. He believes that she should be totally abstinent from alcohol. Tr.
at 94-95.

D. The Psychologist’s Written Evaluation

In his written evaluation, the psychologist asserted that he is “a researcher, clinician and author in the area
of addictive behaviors” and is “more than well aware of the dangers of alcohol abuse.” He further stated
that he has provided the individual with 17 sessions of psychotherapy over a period of five months and
believes he knows her quite well. He indicated that the individual first sought out this therapy following
her February 2001 DWI.

With respect to the individual’s condition, the psychologist first noted the individual as suffering from
“alcohol abuse” under Axis I of a “multiaxial diagnosis.” See Diagnostic and Statistical Manual-IV-Text
Revision of Mental Disorders of the American Psychiatric Association (4th ed. 2000) at 27-28 (Axis I
refers to clinical disorders). He further indicated that the major area of his therapy work with this
individual was “understanding her relationship [with her partner] and her tendency toward over-
responsibility, which occasionally backfires on her as it did that evening [of the February 2001 DWI].” He
found that her relationship was not meeting her needs and her distress over this was the major cause of her
alcohol overindulgence on the evening of that DWI. He believes that the individual “tends to take on too
much” responsibility in her work. He indicated that through therapy “she has learned to pay more attention
to her levels of stress and know when she needs to back off a little,” and has learned to “manage stress
resulting from her over responsibility.” According to the psychologist, the individual has also learned to be
more assertive about her needs in her relationship. The psychologist’s conclusion was that the individual
has arrived at a clear picture of her emotional needs and has learned to take care of them in healthier
ways. He believes her DWI arrest was “an aberration, an isolated reassertion of a problem that she once
had but which is no longer an issue.” He finds her “highly responsible and definitely not a security risk.”

E. The Friends

Friend 1 stated that she has been the individual’s housemate for about four and one-half years, and has
known her since 1993. Tr. at 124. She testified that she considers the individual a “social” drinker, who
has a “glass of wine with dinner on occasion, a couple of drinks with friends every now and then.” Tr. at
125, 127.

Friend 2 stated that he has known the individual for about four years, and that they socialize about twice a
week. Tr. at 132. This friend stated that the individual “drinks very little, one or two drinks.” Tr. at 135.

F. The Supervisor

The Supervisor testified that he has worked with the individual since 1989. The individual began to work
for this supervisor in 1994. Tr. at 141, 148. He stated that their contact is mainly at work and that he and
the individual get together on a social basis infrequently. Tr. at 148. He indicated that she is the best
employee he has ever had. Id. He described her limited use of alcohol at a January 2001 office party, and
told how she took a taxi home from the party so as to avoid all possibility of driving after consuming any
alcohol. Tr. at 142. He does not socialize with the individual, and did not testify about the ordinary level
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of her alcohol use.

III. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal case, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of case,
we apply a different standard, which is designed to protect national security interests. The burden is on the
individual to convince the DOE that granting or restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of a security
clearance. See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent with the
interests of the national security test" for the granting of security clearances indicates "that security-
clearance determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990)(strong presumption against the issuance of a security clearance). Consequently,
it is necessary and appropriate to place the burden of persuasion on the individual in cases involving
national security issues. Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511
(1995).

Once a security concern has been found to exist, the individual has the burden of going forward with
evidence to rebut, refute, explain, extenuate or mitigate the allegations. Personnel Security Hearing (VSO-
0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013 (1995). See also 10 C.F.R. § 710.7(c). The
individual is afforded an opportunity at a hearing to offer testimonial and documentary evidence
supporting his eligibility for access authorization. See 10 C.F.R. § 710.21(b)(6).

As discussed below, I find that the individual has not met her burden to mitigate the concerns regarding
her use of alcohol.

The individual and her psychologist take the position that her alcohol problems are resolved. In support of
this position, the individual maintains that she now drinks alcohol in harmless amounts only a few times a
month. The individual also maintains that she did not have any alcohol-related incidents for a period of 18
years. She contends that the February 2001 DWI is an aberration, and is insignificant. (6)

I am not convinced. The individual also claims that she abstained from alcohol use from 1986 until
1996/97, when she started drinking alcohol again. In February 2001, she was involved in another DWI
incident. Thus, within several years of resuming alcohol use, the very same problem that she had
previously experienced resurfaced. The psychiatrist considered this fact highly significant, and I agree that
it does not support the individual’s position that the February 2001 incident was an anomaly. Tr. at 115.
(7)

The individual also claims that she is currently using alcohol responsibly. After reviewing the testimony, I
believe that the individual has been using alcohol in a responsible manner since her last DWI, in February
2001. However, this does not fully mitigate the security concerns raised in this case. Given the
individual’s history of alcohol-related problems, I am not convinced, based on this limited period of
responsible use, that she will not again use alcohol irresponsibly in the future.

I am also not persuaded by the opinion offered by her psychologist. I found that the psychologist’s letter
raised several important questions regarding the individual’s condition, and since he did not testify at the
hearing, these questions remain unanswered. For example, as stated above, as part of his “multiaxial
diagnosis,” the psychologist indicated that the individual suffers from Axis I alcohol abuse. On the other
hand, he stated that since she has learned to cope with stressors in her life, alcohol should not continue to
present a problem for her, and that her alcohol problem “is no longer an issue.” The diagnosis that she
suffers from Axis I alcohol abuse and the assertion that her alcohol problem is no longer an issue seem
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contradictory. See Tr. at 117-119. Without further explanation, I am not convinced by the psychologist’s
view that there is no longer a concern regarding this individual’s use of alcohol.

Furthermore, he did not describe his views on whether the individual should refrain from using alcohol, or
what if any level of alcohol use was acceptable for her. In the context of this proceeding, this is, in my
view, a significant omission. See Tr. at 116. I am therefore not confident about his overall conclusion.

On the other hand, I was persuaded by the psychiatrist’s testimony. As stated above, the psychiatrist has
diagnosed the individual with alcohol dependence. He believes that her dependence, while currently in
sustained partial remission, is a continuing status. He testified that the individual is not reformed or
rehabilitated from this condition, and that she continues to have a defect in her judgment and reliability.
Tr. at 102-06.

I was impressed by this testimony in part because the psychiatrist was specific about why he believes that
this individual suffers from alcohol dependence in sustained partial remission. He pointed to the types of
behaviors by the individual that led him to that conclusion. He stated that she took alcohol in larger
amounts or over a longer period than was intended; spent a great deal of time drinking and used alcohol in
spite of recurrent physical or mental problems. Tr. at 103. He gave specific examples of that behavior by
the individual. Evaluation Letter at 11-14. The psychiatrist testified that alcohol dependence is a trait
rather than a state. He believes that this individual is currently in remission from her alcohol dependence,
based on a period of alcohol use with no adverse incidents. However, he does find a continuing concern
about her alcohol use. Tr. at 102. This testimony was well thought-out and persuasive.

I must therefore consider whether the individual has demonstrated any rehabilitation from the alcohol
dependence and the associated mental condition causing a defect in her judgment. As discussed above, I
was not persuaded by the psychologist’s view that this individual has resolved her alcohol problem. I did
find convincing the psychiatrist’s opinion that this individual needs a rehabilitation program or a period of
reformation in order to mitigate the security concerns associated with her alcohol dependence. He believed
that this individual should refrain from all alcohol use. Tr. at 108. Further, he described the rehabilitation
program that he recommends. He stated that in order to demonstrate rehabilitation, the individual must in
part show abstinence from alcohol for two years. As discussed above, the individual, who readily admits
continuing to use alcohol, has not completed this aspect of the recommended reformation program.

The psychiatrist also testified that in order to be considered rehabilitated from alcohol dependence, this
individual should in addition undertake a period of counseling and therapy. (8) The psychiatrist indicated
that he did not believe that the type of counseling that the individual had received from the psychologist
was adequate. Tr. at 119. He believed that group therapy with an educational component is an essential
part of the necessary treatment for this individual. Tr. at 120. The individual has not undertaken this type
of counseling program, and I am not convinced that the counseling she has undergone with the
psychologist is sufficient.

Moreover, an important component of any rehabilitation is the recognition that a problem exists. In this
case, the individual denies that she has an alcohol problem, in spite of that fact that two experts, including
her own psychologist, believe that she currently does. I therefore believe that she has not addressed this
fundamental component of a meaningful rehabilitation program.

Accordingly, I have concluded that the individual has not brought forward information to convince me that
her mental condition does not cause a defect in her judgment (Criterion H), or that she is reformed or
rehabilitated from her alcohol dependence (Criterion J). For these same reasons I cannot conclude that she
has mitigated the Criterion L reliability concerns associated with her alcohol dependence.

IV. CONCLUSION

Based on the foregoing, I find that the individual has not mitigated the Criteria H, J and L security
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concerns cited in the Notification Letter. I therefore do not believe that her access authorization should be
restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer Opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R. § 710.28. Any
request for review must be filed with the Director, Office of Hearings and Appeals, 1000 Independence
Ave. S.W., Washington, D.C. 20585-0107, and served on the other party.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals

Date: January 28, 2002

(1)An access authorization (or security clearance) is an administrative determination that an individual is
eligible for access to classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2)Criterion H includes information that the individual has an illness or mental condition of a nature
which, in the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical
psychologist, causes or may cause a significant defect in judgment or reliability.

(3)Criterion J includes information that the individual has been or is a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist or licensed clinical psychologist as alcohol dependent or as
suffering from alcohol abuse.

(4)Criterion L includes information that the individual has “engaged in any unusual conduct or is subject
to any circumstances which tend to show that the individual is not honest, reliable or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security.”

(5)I told the individual that the psychologist’s opinions could be significant in this case, and urged her to
request him to testify at the hearing, either in person or by telephone. I explained that it was important that
he respond to some direct questions and be able to explain his views thoroughly. The individual declined
to present him as a witness. Memorandum of November 16, 2001 prehearing telephone conference; Letter
of November 19, 2001; Tr. at 6.

(6)This assertion was also included in the psychologist’s evaluation.

(7)As indicated above, the Notification Letter cited the individual’s statement to the psychiatrist that
during the period 1996/97 through 2001, she may have driven six or eight times while “legally drunk.”
Such an admission, if true, would also contradict the individual’s position that the February 2001 incident
was aberrational. However, the individual testified that in making this statement, she was using the
psychiatrist’s definition of “legally drunk,” which was “more than one drink in an hour.” The individual
pointed out that this could mean “two drinks in an hour and 45 minutes. So I was trying to be open with
him. . . . I’m sure I’ve had two drinks in one hour and 50 minutes before and drove. I don’t know if that
would be illegal, but that was the context that that was stated in.” Tr. at 62-63. The psychiatrist confirmed
that aspect of their conversation. Tr. at 100. He found those instances “clinically significant,” given the
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individual’s history, but stated that “in somebody that’s never had prior arrests for driving under the
influence, you might interpret those things a little bit more leniently.” Tr. at 100-01. I need not reach the
issue of how serious these incidents were, given my overall conclusion that the individual has not shown
reform or rehabilitation from her alcohol dependence.

(8)The psychiatrist stated that if the individual did not participate in a program she would, in his opinion,
need a minimum of three years of abstinence to establish reformation.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

February 20, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case:Personnel Security Hearing

Date of Filing:September 18, 2001

Case Number: VSO-0485

This Opinion concerns the eligibility of XXXXXXXX (hereinafter referred to as "the individual") to hold
an access authorization (also called a security clearance). The local DOE security office determined that
information in its possession created substantial doubt about the individual's continued eligibility for an
access authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710,
Subpart A, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material." As explained below, I recommend against restoring the individual’s access
authorization.

I. Background

The individual is employed at a DOE facility where his work requires him to have an access authorization.
The local DOE security office issued a Notification Letter to the individual on August 3, 2001. The
Notification Letter alleges under 10 C.F.R. § 710.8(l) that the individual “has engaged in unusual conduct
or is subject to circumstances which tend to show that he is not honest, reliable, or trustworthy; or which
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of the national security.”

The security concerns in the Notification Letter are based on the following factual allegations: In 1997 the
individual was given a written reprimand for using the Internet for unofficial activities, including the
viewing of sexually explicit sites, while at work. In 2000 the individual was given another written
reprimand, this time accompanied by a suspension without pay, for deliberately accessing sites of a
pornographic nature and for downloading pornographic photographs while at work. The Notification
Letter also charged that the individual has engaged in “cyber affairs” while using a government-issued
computer during work, and in on-line “chats” in which he has revealed that he “watch[es] a very special
building for the government.” A psychiatric evaluation yielded an expert opinion that the individual suffers
from a form of sexual addiction and has demonstrated a defect in judgment and reliability. In addition, the
Notification Letter charged that the individual and his wife demonstrated financial irresponsibility, which
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caused them to file for bankruptcy.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as Hearing
Officer in this case.

At the hearing that I convened, the DOE Counsel called two witnesses, a group leader who oversees the
facility in which the individual works and a DOE consultant psychiatrist. The individual, who was not
represented by counsel, testified on his own behalf, and called one other witness, his pastor. The DOE
submitted a number of written exhibits prior to the hearing, and at the hearing the DOE submitted five
photographic exhibits and the individual submitted one written exhibit.

II. Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity
of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has presented derogatory
information affecting an individual’s eligibility for access authorization, the individual must come forward
with evidence to convince the DOE that restoring his or her access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.7(a). See, e.g., Personnel Security Hearing (Case No. VSO- 0013), 24 DOE ¶ 82,752 at 85,511
(1995), and cases cited therein. For the reasons discussed below, I do not recommend restoring this
individual’s access authorization.

III. Findings of Fact

The individual admits the allegations in the Notification Letter. Transcript of Hearing (Tr.) at 17. During
the hearing, the individual attempted to present evidence to mitigate the security concerns cited in the
Notification Letter, and this opinion will focus primarily on whether the individual met his burden of
showing that restoring his access authorization is warranted under 10 C.F.R. Part 710. I will begin with a
description of the events that gave rise to the security concerns to provide a context in which to consider
the evidence of mitigation.

At the individual’s worksite are a number of computers and monitor screens contained in a room in which
between one and four employees work at any given time. At least two of the computers permit access to
the Internet and to e-mail services. In 1996, the individual’s employer determined that sexually explicit
sites had been accessed from one of the computers at least 16 times during a two-month period. See DOE
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Exhibit (Ex.) 24, Appendix 2. Although the employer could not determine which employee had accessed
the sexually explicit sites, the individual admitted that he had accessed such sites twice. Id. In January
1997 he was issued a written reprimand that required him to stop using the computers improperly and
informing him that “further conduct of a similar nature will result in additional disciplinary action, up to
and including termination of your employment.” Ex. 24, Appendix 3. In February 1997 several printed
pages of sexually explicit material, some of which had been downloaded from a website and some of
which was in the form of e-mail communication, were located in the individual’s unlocked locker. The
individual admitted that the material was his. Ex. 24, Introduction. Dates on the material indicated that it
had been obtained before the date of the reprimand. Id.

In January 2000 the individual admitted, during a management inquiry, that he had been viewing
pornographic material while at work from mid-December 1999 to mid-January 2000. He was issued a
second written reprimand, this time together with a one-month suspension without pay, because he had
“deliberately accessed inappropriate sites of a pornographic nature and downloaded pictures of a
pornographic nature while at work.” Ex. 22. At the hearing, the individual clarified that he did not access
any sexually explicit websites during this period, but rather obtained and exchanged pornographic photo
images of women as attachments to e-mail messages. Ex. 3 at 9; Tr. at 25. The individual revealed to a
DOE Security Specialist that he also spent a considerable amount of work time engaging in live, on-line
conversations, known as “chatting.” Ex. 8 at 62-69. Many of his chatting partners were women from
foreign countries with whom he was not otherwise acquainted. When his chatting partners questioned him
about his work, he reported that he would reply, “I watch a very special building for the government.” Id.
at 71. In addition, the individual admitting having “cyber affairs” with some of his chatting partners,
involving verbal exchanges of a sexually explicit nature. Id. at 67.

At the request of DOE, the DOE consultant psychiatrist evaluated the individual in October 2000. In his
report, he stated that the individual does not suffer from an illness or mental condition that causes or may
cause a defect in his judgment or reliability, one of the stated criteria for derogatory information about an
individual that can raise national security concerns. Ex. 3 at 14-15; see 10 C.F.R. § 710.8(h). The
psychiatrist did, however, state in his report that the individual’s behavior is characteristic of “sexual
addiction,” as it has been described by psychologists. Ex. 3 at 15. While sexual addiction has not been
categorized as an illness or mental condition described in the Diagnostic and Statistical Manual, Fourth
Edition (DSM-IV), a diagnostic standard for psychiatrists, the psychiatrist concluded that the individual’s
addiction nevertheless has caused defects in his reliability. Id. at 16. In support of his position, he
explained that the individual’s behavior got out of his control, by the individual’s own admission, and
“significantly interfered with the capacity for reciprocal affectionate sexuality with his wife.” Id.

The local DOE security office interviewed the individual in June 2000 and January 2001. During each of
those interviews, the individual was less than forthright in his responses. For example, he stated that he
received perhaps 40 e-mail messages before he realized they contained pornographic material, even
though he had at least 10 years of experience with computers. Ex. 11 at 17-18. In addition, he first told the
DOE that he had not requested the sexually explicit photographs he received as e-mail attachments.
However, he told the psychiatrist that he not only requested those pictures but sent others to the senders in
exchange. Ex. 8 at 55.

With respect to the DOE concerns based on the individual’s financial difficulties, the individual had
admitted to the DOE that undisciplined spending had led to incurring debts beyond his means to pay,
which in turn led to filing for Chapter 7 bankruptcy. At the hearing the individual stated that the
bankruptcy proceeding had been “completed,” and that the proceeds of the sale of his house were used to
pay off most of the debts incurred before the bankruptcy. Tr. at 36, 38. Evidence in the record indicates
that, although he and his wife are now separated, they are not yet divorced, and that under state law his
wife can still incur debts that bind him. Id. at 44.

Evidence Presented by the Group Leader
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The DOE called as one of its witnesses the current group leader who is responsible for overseeing the
employees who perform the same tasks that the individual was charged with performing. While it was
clear that the group leader had never supervised the individual, Tr. at 79, he was extremely knowledgeable
about the duties and responsibilities of the individual’s position. In his testimony he explained the
individual’s primary function was to observe a series of eight monitors, which report data obtained
through continuous computerized surveillance of the various systems, such as ventilation and fire
protection, that operate at the facility in which the individual worked. Id. at 69- 70. He emphasized,
however, that the true value of the individual’s position is that a well-trained “watcher” relies on his
training, knowledge and reasoning to interpret the computer-generated data and react appropriately to
head off potential emergency situations before they develop into true emergencies. See, generally, id. at
71-77. Although the group leader conceded that some assigned, secondary tasks take “watchers” away
from the monitors for short periods of time, they are to be performed only if they are related to the job,
important, and not distracting. Id. at 85. He also stated that “watchers” are informed in their training,
which the individual completed, that a policy specifically prohibits using the Internet to access “porn
sites,” and an order prohibits “watchers” from engaging in unrelated activities, such as reading
newspapers, while on duty. Id. at 74-75. He further stated that the distraction caused by engaging in such
activities could interfere with proper execution of duties. Id. at 75.

Evidence Presented by the DOE Consultant Psychiatrist

At the hearing the DOE Consultant Psychiatrist reiterated that the individual does not suffer from an
illness or mental condition described in the DSM-IV. Id. at 90. Nevertheless, he maintains that the
individual has a sexual addiction. Id. The psychiatrist also stated his conviction that this addiction renders
the individual unreliable to perform his duties, especially given the attention those specific duties require:
“[From] what I heard in terms of the need to be attentive to the monitoring in the facility where he was
working, I can’t think of a lot of things that would be more distracting than images or graphics or words
having to do with sexuality.” Id.

In view of the uncontested facts set forth above regarding his failure to comply with company policy and
his financial irresponsibility, I find ample justification for the security concerns the local DOE security
office raised under Criterion L, as the individual’s behavior pattern tends to show that he is not honest,
reliable or trustworthy, and that he might be subject to coercion.

Mitigating Evidence Presented at the Hearing

At the hearing the individual provided mitigating evidence through his testimony regarding both of the
DOE’s security concerns, his use of government computers to obtain sexually explicit material and his
financial irresponsibility. With regard to the behavior that resulted in his first reprimand, in 1997, the
individual stated that high-speed Internet access was new, and his curiosity was a major factor in
explaining his use, then abuse, of computers while on duty. Id. at 18. “And I guess curiosity got the better
of me, and I continued doing it until I was caught.” Id.

As for the second time the individual engaged in the same behavior, in late 1999, he offered the following
by way of explanation. He clarified that he did not visit sexually explicit websites, but rather obtained
sexually explicit material solely through e-mail. Although he maintained that using e-mail was “maybe
slightly better than going to pornographic sites to look at naked women,” he was unable to articulate why
that should be, despite being questioned in that regard. Id. at 32-33. He also cited as a motivation for his
behavior the stress that he was feeling about his marriage and his home life, though he admitted that the
behavior may have in fact caused the stress, “so [he] compounded the problem.” Id. at 19 (quoting the
individual). In his favor I note that he stopped the behavior on his own before he got caught a second time:
“I decided, you know, this isn’t right, both professionally and it’s not– you know, if I want to escape, this
isn’t the way.” Id. at 28-29.
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With regard to both periods during which he misused workplace computers by obtaining and exchanging
sexually explicit material, he testified as to the following mitigating factors. He pointed out that he used
the computers for these activities for only a very small portion of any given work shift. Id. at 20. In
addition, he stated that many of his co-workers were using the Internet for personal enjoyment, such as
reading the news, price shopping for a new vehicle, playing on-line games and watching movies. Id. at 27.
The only difference was that he engaged in one of the two on-line activities for which he knows his
employer screens computer use. Id. at 28. “If I had only . . . played on-line computer games like a lot of
people did during my shifts, or watch[ed] a movie or two downloaded through the net, like a few people
did, . . . we wouldn’t be having this discussion today. . . . I feel like if I had stuck with one of the accepted,
acceptable diversions that were going on there . . . I wouldn’t be in this mess.” Id. Moreover, while
acknowledging that humans play a role in maintaining the safety of his facility, he stated that the
computers do the critical monitoring of the facility systems, and they will place the facility in a safe
shutdown mode when necessary. Id. at 21-22. The individual also felt that, because the computers with
Internet and e-mail capability were physically close to the monitor screens, his reaction time to
information appearing on the monitors was not slowed at all. Id. at 30. “During my whole time doing this,
there was no alarm that went unresponded to. And at no time . . . was the facility left in limbo. . . . My job
always . . . came first. And whenever there was an alarm, I responded to it immediately [even when I was
on the Internet or using e-mail].” Id. at 34.

The individual stated at the hearing that the bankruptcy proceeding has now been made final. Id. at 36. He
explained that due to their impending divorce, he and his wife have sold their house, and the proceeds of
the sale have been applied to the debts they incurred before the bankruptcy. Id. at 38. He intends to pay off
all outstanding creditors as he acquires the money to do so. Id. at 38-39. He has stopped buying items on
credit, and although he has a credit card, it has a $300 limit on which he had a $200 balance at the time of
the hearing. Id. at 37. While he has not sought out formal financial counseling, he has turned to his
parents, who are small-business owners, for guidance in his financial decisions. Id. at 39. As a result, he
maintains he is now living within his means, which were reduced by roughly two-thirds when he was
removed from his “watcher” position and found substitute employment in the retail sector. Id. at 40-42.

At the hearing the individual also presented mitigating evidence through the testimony of his pastor. The
pastor testified that the individual had sought out the pastor’s advice regarding his involvement with
sexually explicit material and, with his wife, regarding other problems surrounding their married life. The
pastor pointed out that the individual started meeting with him long before the individual’s security
clearance was suspended. Id. at 48-49. The pastor further testified that he found the individual to be honest
and open in their communications. Id. at 48. Most important, the pastor expressed his opinion, based on
roughly three months of weekly sessions, that the individual has changed the way he understands and
faces his problems, regarding both pornography and overspending, and that these are not activities “he’s
going to embrace as quickly as he had before because of the consequences he’s already gone through.” Id.
at 52-53.

V. Analysis

The local DOE security office has raised national security concerns under two discrete sets of facts. The
first is the individual’s history of engaging in computer misuse by accessing pornographic websites,
exchanging sexually explicit material by e-mail, and divulging job-related information to unknown
persons through on-line “chatting.” The second area of concern is the individual’s financial
irresponsibility, which has led to filing for bankruptcy. In the above section, I have concluded that these
concerns are legitimate, and I will explain my reasoning here. I will also consider the mitigating evidence
described above, and then reach a common-sense opinion regarding whether restoring the individual’s
access authorization “would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). For the reasons explained below, I find that the
individual has not presented information sufficient to resolve the concerns in the Notification Letter. Thus,
I recommend against restoring the individual’s access authorization at this time.
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With respect to the computer misuse charge, information in the record demonstrates a lack of honesty,
reliability and trustworthiness. As discussed above, the individual was less than straightforward in his
responses to questions during interviews conducted by the local DOE security office. The individual also
understood, but wilfully ignored, company rules that forbade the use of computers to obtain sexually
explicit material. Moreover, after he was caught and reprimanded for it, he resumed the same activity and
was caught at it again three years later. Although he curtailed his activity on his own the second time, his
choice to engage in the proscribed activity at all does not reflect good judgment or trustworthiness. If the
individual was driven to this activity by a sexual addiction, as the psychiatrist believes, then his reliability
and trustworthiness will remain an issue until he no longer suffers from the addiction, at a point in the
future the psychiatrist was unable to predict. Ex. 3 at 16. If he was not, then there is no clear explanation in
the record as to why the individual has misused the computer for these purposes, and no way of foreseeing
whether he will refrain from this activity. Regardless of whether he suffers from a sexual addition, I find
that the individual exercised poor judgment by engaging in this conduct after he had been reprimanded for
it, which raises significant concerns about his reliability and trustworthiness.

With respect to the charge of financial irresponsibility, the long period of overspending, followed by filing
for bankruptcy, demonstrates a lack of reliability and trustworthiness. The uncontested facts recorded in
the Notification Letter indicate that the individual purchased new vehicles and took a family trip to Europe
at times when he and his wife were already not meeting their current financial obligations. The individual
himself described his behavior as “undisciplined spending.” Ex. 8 at 17. This behavior culminated in the
bankruptcy, which the individual reported as having been made final by the time of the hearing. But a
bankruptcy merely discharges the debts incurred before it was filed; it does not assist in predicting future
behavior concerning finances. See Personnel Security Hearing (Case No. VSO-0386), 28 DOE ¶ 82,775
(2000), and cases cited therein.

Nor does the remaining evidence of mitigation resolve these security concerns in the individual’s favor. It
is true that at least some of the circumstances that the individual claims caused him to use computers to
view pornographic material no longer exist. For example, he has stated that part of the attraction, in 1996,
was that high-speed Internet access was new and alluring. This is no longer the case with him. Some of
those marital and family stresses which he alleges led him to repeat his behavior in 1999 no longer affect
him, since he is separated from his wife. In my opinion, however, there is no assurance that he will be able
to handle successfully future stresses that he may well face before (and after) his divorce is made final.
Likewise, it appears that he has made great strides toward understanding financial irresponsibility and
avoiding it in the future. In the end, however, it is my responsibility to assess the risk that this individual
would pose to the national security were his security clearance restored. On one hand, his pastor has stated
that the individual has changed, is honest, and is facing his problems, including the stresses of his
marriage, his involvement with sexually explicit material, and his financial difficulties. On the other, the
individual’s past behavior speaks for itself. His financial irresponsibility led to recent bankruptcy, and it
would be premature to find that he is in full control of his finances, given his limited history of successful
financial management. See Personnel Security Hearing (Case No. VSO-0288), 27 DOE ¶ 82,826 (1999).
As for his involvement with sexually explicit material on the computer, his past behavior does not support
foretelling an easy change of behavior. As the psychiatrist stated at the hearing: “[N]egative consequences
can influence behavior. . . . I think the kind of behavior that we’re talking about is potentially an addictive
behavior . . . a behavior that’s less amenable to negative consequences than other behavior. . . . [T]o be
fair, I think one needs to remember that he engaged in this behavior, he had negative consequences, and
the behavior did occur again.” Tr. at 93. Even if the pastor is correct in his observation that the individual
has undergone the necessary changes of heart and mind to refrain from the behavior that raised these
security concerns, given his fairly extensive history, an insufficient period of time has passed for me to
conclude with confidence that the behavior will not recur. Moreover, were such behavior to recur, the
potential for coercion or exploitation would be stronger than ever, because bankruptcy will not be an
available option for seven years and because discovery of a third episode of improper computer use would
no doubt be treated harshly.

file:///cases/securiy/vso0386.htm
file:///cases/security/vso0288.htm
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Conclusion

After weighing and balancing all the evidence in the record, I find that the individual has not resolved all
the security concerns raised under 10 C.F.R. § 710.8(l). Therefore, I cannot conclude that the individual
has mitigated the concerns raised by his use of computers to view sexually explicit material and his
financial irresponsibility. The individual has not yet convinced me that he has reformed his behavior.

For the reasons explained in this Opinion, I find that the individual has failed to show that restoring his
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I recommend against restoring the individual's access authorization
at this time.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the Director of the Office of
Hearings and Appeals performed the review of a Hearing Officer opinion. 10 C.F.R. § 710.28(a). Under
the revised procedures, an Appeal Panel performs the review. 10 C.F.R. § 710.28(b)-(e). The final rule
preamble provides that in any pending case not already appealed to the Director of the Office of Hearings
and Appeals, an individual seeking review of a Hearing Officer Decision may select either the revised
procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case may
seek review under either the revised or the prior regulation set forth at 10 C.F.R.§ 710.28.

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: February 20, 2002



*/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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July 17, 2002
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 19, 2001

Case Number: VSO-0486

This Decision concerns the eligibility of XXXXXXXXXXX (the individual) for continued access
authorization   */ under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  The individual’s
access authorization was suspended by one of the Department of Energy’s (DOE) Operations Offices.
Based on the record before me, I have determined that the individual’s access authorization should not be
restored.

I.  Background                          

The individual is employed at a DOE facility where her work requires her to have an access authorization.
The local DOE security office issued a Notification Letter to the individual on February 25, 2002.  The
Notification Letter alleges under 10 C.F.R. § 710.8(l) that the individual “has engaged in unusual conduct
or is subject to circumstances which tend to show that she is not honest, reliable, or trustworthy, or which
furnishes reason to believe that she may be subject to pressure, coercion, exploitation, or duress which may
cause her to act contrary to the best interest of the national security.” 

The security concerns in the Notification Letter are based on the following factual allegations: The individual
and her spouse have had significant financial difficulties that have led them to file for Chapter 7 bankruptcy.
The Chapter 7 bankruptcy Summary of Schedules indicates that at the point of filing the individual and her
spouse had total assets valued at $297,520 and total liabilities of $332,410.  The Notification Letter also
charged that on January 3, 1999, the individual was arrested for Domestic Aggravated Assault and
Domestic Battery.  

Because of these security concerns, the case was referred for administrative review.  The individual filed
a request for a hearing on the concerns in the Notification Letter.  DOE transmitted
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the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director
appointed me as the Hearing Officer in this case.  

At the hearing that I convened, the DOE Counsel called two witnesses, the individual’s supervisor and the
individual.  The individual, who was not represented by counsel, testified on her own behalf, and called her
supervisor as well as five other character witnesses.  The DOE submitted 21 written exhibits prior to the
hearing, and the individual submitted seven exhibits.

II.  Standard of Review

The applicable DOE regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or unfavorable,
as to whether the granting or continuation of access authorization will not endanger the common defense
and security and is clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors and
circumstances connected with the individual’s conduct.  These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding his
conduct, to include knowledgeable participation; the frequency and recency of the
conduct; the voluntariness of participation; the age and maturity of the individual at the time
of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access authorization.
A hearing is “for the purpose of affording the individual an opportunity of supporting [her] eligibility for
access authorization.”  10 C.F.R. § 710.21(b)(6).  Once DOE has presented derogatory information
affecting an individual’s eligibility for access authorization, the individual must come forward with evidence
to convince the DOE that restoring her access authorization “will not endanger the common defense and
security and is clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  See, e.g., Personnel
Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995), and cases cited therein.
For the reasons discussed below, I do not recommend granting this individual’s access authorization.

III.  Findings of Fact

The individual admits the allegations in the Notification Letter.  During the hearing, the individual presented
evidence in an attempt to mitigate the security concerns in the Notification Letter, and this  Decision will
focus primarily on whether the individual met her burden of showing that restoring her  access authorization
is warranted under 10 C.F.R. Part 710.  I will begin with a description of the 
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events that gave rise to the security concerns to provide a context in which to consider the evidence of
mitigation.

In 2000, the individual informed the DOE that she and her husband had filed a Chapter 7 Bankruptcy
Petition.  This revelation prompted the DOE to conduct an interview with the individual to discuss the
financial circumstances that led to the joint bankruptcy filing.  DOE Exhibit 5.  During a Personnel Security
Interview conducted by the DOE on March 21, 2001, the individual related that she attributed her financial
problems to making purchases without balancing her checkbook, living beyond her family’s means, and
“stupidity.”  DOE Exhibit 1.  The individual also related that her spouse persuaded her to make many
purchases about which she was apprehensive.  Id.  This included taking leave without pay to go on a
vacation to Europe.  While on this trip, the family’s car was repossessed.  Further, the individual stated that
she purchased a new car for herself every year for the past eleven years.  She noted that most of her car
purchases occurred because she “always wanted to have the latest and greatest.”  Id.

According to the bankruptcy court records, the individual and her spouse declared assets in the amount
of $297,520 and liabilities in the amount of $332,410 at the time she and her husband filed the bankruptcy
petition in 2000.  At the hearing, the individual presented evidence indicating that  the bankruptcy
proceeding had been completed and their debts had been discharged.  Exhibit B.  The individual also stated
that the family house was sold.   The proceeds of the sale of the house were used to pay off most of the
debt incurred before the bankruptcy.  At the time of the hearing, the individual and her husband were
separated and not yet divorced.  However, she indicated that a divorce would be finalized within the next
couple of months.  Hearing Transcript (Tr.) at 16.

With respect to the DOE’s concern based on the individual’s arrest, the individual acknowledged that she
was arrested for Domestic Aggravated Assault and Domestic Battery on January 3, 1999.  Evidence in
the record indicates that on January 3, 1999, the individual and her husband were engaged in a verbal
dispute. At some point, the individual alleges that her husband pushed her up against a wall and held her
by the neck.  Tr. at 37.  After feeling provoked, the individual asserts that she then pulled out a knife and
held it at him while she insisted that her husband leave the house.  However, the record indicates that she
never pursued nor struck her husband with the knife.  Her husband eventually left the house and
subsequently reported the incident to the local police.  The individual was later arrested.   

IV.  Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in this case
and the testimony of the witnesses presented at the hearing.  In resolving the question of the individual’s
eligibility for access authorization, I have been guided by the applicable factors prescribed in 10 C.F.R. §
710.7(c).  After due deliberation, I have determined that the individual’s access authorization should not
be restored at this time.  I cannot find that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific
findings I make in support of this decision are discussed below.



- 4 -

A. Whether the Individual’s Financial Difficulties and Arrest Constitute Security Concerns 

When a person files for bankruptcy, a security concern arises not from the bankruptcy filing per se, but
rather from the circumstances surrounding the individual’s bankruptcy and her attendant financial problems.
See Personnel Security Hearing (Case No. VSO-0414), 28 DOE ¶ 82,794 (2001), aff’d, 28 DOE ¶
83,025 (2001) (affirmed by OSA, 2001).  When reviewing the access authorization of a person who has
filed for bankruptcy relief, I must focus on how the individual reached the point at which it became
necessary for her to seek the help of the bankruptcy court in order to regain control of her financial situation
through the legal discharge of her debts.  See Personnel Security Hearing (Case No. VSO-0288), 27
DOE ¶ 82,826 (1999), aff’d 28 DOE ¶ 83,004 (2000) (affirmed by OSA,  2000).  In this regard, I must
consider whether legitimate financial hardship necessitated the bankruptcy filing or whether the bankruptcy
resulted from the security clearance holder’s irresponsible behavior.  

The facts in the present case clearly indicate that the individual has shown a pattern of irresponsible financial
behavior that led to her bankruptcy filing. The individual’s conduct regarding her financial affairs is marked
by the purchase of numerous new vehicles and other items which caused the family to live beyond their
means.  In addition, the individual spent money to take a trip to Europe  when they could have made
payments on a car that was repossessed during their vacation. 

Because it appears that many of the expenses incurred by the individual prior to her bankruptcy filing were
discretionary, I find that the DOE correctly invoked Criterion L when it suspended the individual’s security
clearance.  The individual’s conduct raises questions whether the individual may be subject to pressure,
coercion, exploitation or duress since she seeks to maintain a lifestyle that cannot be supported by her
family’s income level.  A finding that derogatory information exists, however, does not end the evaluation
of evidence concerning the individual’s eligibility for access authorization.  See Personnel Security Hearing
(Case No. VSO-0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security
Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, 27 DOE ¶ 83,008 (1998) (affirmed
by OSA, 1998).  

Likewise, I find that the DOE correctly invoked Criterion L with respect to the individual’s 1999 arrest for
Domestic Aggravated Assault and Domestic Battery.  The individual’s behavior implicates important
security concerns.  Criminal acts are indeed listed as an example of derogatory information under Criterion
L.  See 10 C.F.R. § 710.8(l).  

B. Whether Mitigating Circumstances Justify the Restoration of the Individual’s Access
Authorization

In mitigation of her financial problems described above, the individual asserts that she has reformed her
behavior and is no longer acting in a financially irresponsible manner.  She blames her poor financial
situation, at least in part, on her husband’s control of the mail and their checkbook.  She testified that her
husband obtained the mail and “kept it in his car, so I never saw the mail.”  Tr. at 17.  According to the
individual, “he [her husband] also kept the checkbook, and I really didn’t know what our financial history
looked like at that time.”  Id.  The individual also testified that “basically 
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I took his word for it.”  Id.  The individual further revealed that she had to respond to phone calls from
creditors after she realized her husband was not responding to the calls at home.  Tr. at 18.  She stated that
“he [her husband] normally checked the calls at home also, if I got them I would ask him, have you taken
care of this [call from creditor], and his reply would be ‘yes, I have’.”  Id.  The individual testified that when
her husband lost his PSAP and was placed on administrative leave in 2000, he lost his shift differential,
which equated to about $10,000 a year loss in salary.  Tr. at 17.  According to the individual this is when
she “started to feel the strain of the financial difficulties.”  Id.  The individual’s financial difficulties culminated
in the initiation of a bankruptcy proceeding and the discharge of the family’s debts.  Ex. B.

Since the bankruptcy, the individual asserts that she has taken several positive steps to meet her financial
obligations.  During the hearing, the individual testified as follows:

I moved out of the house, took care of my own life.  I went to a new bank, started my
whole life over, basically.  I am taking care of my own checkbook now, no bounced
checks, very proud of that.  I see a good financial future for myself, because I’m reading
books on finances.  I keep a budget, which is something that I submitted to you - I
submitted my budget to you of what I could afford and what I couldn’t afford . . .  I’ve
been renting a condo, but I’ll be moving into a house.  And what I did, was two scenarios.
I did what I could afford and what I’m actually going to be paying.  And what I’m actually
going to be paying $975 per month, versus what I proposed at $1100 per month.   

Tr. at 23-24.  

During the hearing, the individual introduced evidence to show that she is paying her bills in a timely fashion,
including her rent, and is maintaining a positive balance in her checking account.  See Exhibits D, G and H.
She further asserts that she adheres to a monthly budget, has consulted with an accountant to assist her in
the payment of her bills, and has received credit counseling.  Ex. D.  Overall, the individual asserts that she
has been on her own for seven months and has not defaulted on any of her payments since the bankruptcy
and since her separation from her husband.  Tr. at 25.  
As for the individual’s current vehicle situation, the individual indicated that she is currently driving  a 2001
used vehicle which she proudly financed on her own.  She further indicated that she will not be driving new
vehicles anymore, since she can’t afford it.  In addition, she stated that she has many regrets regarding her
vacation to Europe in light of her financial situation.  Tr. at 33.  However, she testified that she and her
husband had purchased the tickets to Europe prior to her husband being placed on leave without pay. Id.
She explained that the trip was not an extravagant one and that she resided at a friend’s house while in
Europe.  Finally, the individual testified that if she had stayed home, she would have forfeited a $1,500
plane ticket.  Id.    

The individual’s co-workers and friends testified that the individual is a changed person since her separation
from her husband and believed she has made positive steps toward securing herself financially.  Tr. at 68.
A couple of the individual’s character witnesses attributed the individual’s 
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financial problems to her husband. Tr. at 68, 80.  One of the individual’s character witnesses testified that
he has previously worked for a consumer credit counseling service.  Tr. at 91.  According to this witness,
“I was pleasantly surprised to find out that [the individual] had gone through bankruptcy, and she had gone
through consumer credit counseling.  And my understanding, she is still doing that today.  She understands
she made a mistake and she wants to try to make it correct.”  Tr. at 92.

As for the individual’s arrest for Domestic Aggravated Assault and Domestic Battery, the individual  states
that soon after the arrest, she and her husband sought and were granted a dismissal of the mutual restraining
orders because they wished to reconcile at the time.  Ex. F.  She asserts that she attended joint counseling
with her husband as well as anger management counseling for herself.  After the incident, which she
promptly reported to the DOE, the individual underwent several evaluations through the DOE Employee
Assistance Program. Tr. at 38.  She testified that she was placed on Prozac in 1999 for depression and
has been doing fine since.  Id.  In addition, the individual was referred to a DOE consultant psychiatrist to
assess whether or not her judgment and reliability were in question.  Tr. at 40.  The DOE consultant
psychiatrist did not find any reason that the individual’s arrest should be of concern for DOE.  Id.

After considering the record before me, I believe that, despite the individual’s assertions, there is still too
great a risk that the individual could return to her pattern of financial irresponsibility.  Previous opinions
issued by OHA Hearing Officers have held that once there is a pattern of financial irresponsibility, the
individual must demonstrate a sustained, new pattern of financial responsibility for a period of time that is
sufficient to demonstrate that a recurrence of the past pattern is unlikely.  Personnel Security Hearing
(Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,699 (1996) (affirmed by OSA, 1997).  Even though this
individual may be succeeding in living within the law and limitations of her personal financial resources, such
a short time has passed since she got into serious financial trouble that the individual has not yet convinced
me she has established a new pattern and can be trusted.  At the time of the hearing, it had only been seven
months since the individual and her husband have been separated and the individual has been handling her
financial affairs on her own.  In view of the individual’s financial history, more time needs to elapse before
I could make a predictive assessment that the individual will remain financially responsible in the future.
Despite the individual’s very encouraging efforts to reform her financial behavior, I cannot recommend that
her clearance be restored at this time.  

As for the arrest, I am convinced that the individual has sufficiently mitigated DOE’s security concern.  This
event appears to have been an isolated occurrence for which the individual has taken the necessary steps
to ensure that it does not occur again.  She is now separated from her husband, is taking medication to
control her depression and has received anger management counseling.  During the hearing, she appeared
to be remorseful for her actions.  Moreover, a DOE consultant psychiatrist did not find that the individual’s
future judgment and reliability would be affected by this event.  



- 7 -

III.  Conclusion

For the reasons set forth above, I find that there is sufficient derogatory information in the possession of the
DOE that raises serious security concerns under Criterion L as to the individual’s access authorization.  I
find further that the individual has failed to bring forth sufficient evidence  to mitigate the DOE’s security
concerns concerning her financial difficulties.  Accordingly, after considering all the relevant information,
favorable and unfavorable, in a comprehensive and common-sense manner, I conclude that the individual
has not yet demonstrated that restoring her access authorization would not endanger the common defense
and would be clearly consistent with the national interest.  I therefore find that the individual’s access
authorization should not be restored.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date: July 17, 2002         
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Case Name: Personnel Security Hearing
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Case Number: VSO-0487

This Opinion concerns the eligibility of XXXXXXX XXXXXXX XXXXXXX (hereinafter referred to as
"the individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."(1) A Department of Energy Operations Office (DOE) suspended the individual's access
authorization under the provisions of Part 710.(2) This Opinion considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored. As set forth in this Opinion, I have determined that the individual’s security clearance should not
be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE

access permittees, and other persons designated by the Secretary of Energy for access to classified matter
or special nuclear material. Part 710 generally provides that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all relevant information, favorable
and unfavorable, as to whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the individual was granted a security clearance by DOE as a condition of his employment
with a DOE contractor. However, the DOE Office of Safeguards and Security (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access authorization was
suspended pending the resolution of certain derogatory information that created substantial doubt
regarding his continued eligibility. This derogatory information is described in a Notification Letter
subsequently issued to the individual on August 24, 2001, and falls within the purview of potentially
disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections f, h, j, and l.
More specifically, Enclosure 2 attached to the Notification Letter (Enclosure 2) alleges that the individual:

file:///ps401-500.htm#vso0478
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1) “deliberately misrepresented, falsified, or omitted significant information from a Questionnaire for
National Security Position” (Criterion F); 2) “has an illness or mental condition which in the opinion of a
board-certified psychiatrist causes, or may cause, a significant defect in [his] judgment and reliability"
(Criterion H); 3) "is a user of alcohol habitually to excess [and] has been diagnosed by a board-certified
psychiatrist . . . as suffering from alcohol abuse” (Criterion J); 4) and has “engaged in unusual conduct . . .
which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason to believe
that [he] may be subject to pressure, coercion, exploitation, or duress which may cause [him] to act
contrary to the best interests of the national security” (Criterion L). The bases for these findings, as stated
in Enclosure 2, are summarized below.

With regard to Criterion F, Enclosure 2 alleges that the individual intentionally withheld critical
information in completing a Questionnaire for Sensitive Positions (QSP) dated June 7, 1995, and again
from a Questionnaire for National Security Positions (QNSP) dated May 16, 2000. In the June 1995 QSP,
the individual denied that he had ever been charged with an offense related to illegal drugs and denied any
use of illegal drugs during the preceding five years. However, the individual later admitted during a
Personnel Security Interview (PSI) conducted December 19, 1995, that he was arrested for marijuana
possession in October 1994, and that he had experimented with marijuana within the preceding 5-year
period. In his May 16, 2000 QNSP, the individual failed to list his arrest on March 30, 1997 for Driving
While Intoxicated (DWI). The individual later admitted his March 1997 DWI arrest during a PSI
conducted on December 7, 2000.

Regarding Criteria H and J, Enclosure 2 states that in addition to his March 1997 DWI, the individual was
again arrested for DWI on June 24, 2000. As a result of this second DWI arrest, the individual was referred
to a DOE consultant psychiatrist (DOE Psychiatrist) who examined the individual on April 4, 2001. In his
report issued on April 11, 2001, the DOE Psychiatrist states his medical opinion that the individual meets
the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV) criteria for a mental
condition, Substance Abuse, Alcohol, which causes or may cause a significant defect in judgment and
reliability. The DOE Psychiatrist further finds in his report that the individual is a user of alcohol
habitually to excess without adequate evidence of rehabilitation or reformation.

Finally, with regard to Criterion L, Enclosure 2 states that the individual has been arrested on three
occasions, first on a charge of marijuana possession in October 1994, and then twice on a charge of DWI,
in March 1997 and in June 2000. Enclosure 2 further specifies in relation to Criterion L that as a result of
his conviction on the June 2000 DWI, the individual signed a DWI Compliance Sheet requiring that the
individual abstain from alcohol for a period of 180 days beginning September 25, 2000. Information in the
possession of DOE Security indicates, however, that the individual consumed alcohol on three occasions
during this period, in violation of the DWI Compliance Sheet.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on September 19, 2001, the
individual exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On
September 21, 2001, I was appointed as Hearing Officer in this case. After conferring with the individual
and the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established. At the hearing, the
DOE Counsel called a Personnel Security Specialist and the DOE Psychiatrist. Apart from testifying on
his own behalf, the individual called his wife, his mother and his supervisor. The transcript taken at the
hearing will be hereinafter cited as "Tr.". Various documents that were submitted by the DOE Counsel and
the individual during this proceeding constitute exhibits to the hearing transcript and will be cited as
"Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted. However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

The individual was initially granted an “L” level security clearance in August 1994 when he accepted
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temporary employment with a DOE contractor as a college intern. In October 1994, while at college, the
individual was arrested and charged with possession of marijuana pursuant to an incident in which the
police searched and found marijuana in the individual’s dormitory room. After graduating from college,
the individual resumed his employment with a DOE contractor in June 1995. As a condition of this
employment, the individual was required to obtain a “Q” level security clearance and therefore completed
the required Questionnaire for Sensitive Positions (QSP). In his QSP, dated June 7, 1995, the individual
answered “no” to questions whether he had ever been “charged or convicted” of any offense related to
alcohol or drugs, and whether he had ever used an illegal drug in the preceding five years.

The October 1994 marijuana arrest was subsequently uncovered during the customary background
investigation of the individual, and the individual was accordingly required to submit to a Personnel
Security Interview (PSI) on December 19, 1995, to explain his failure to list the marijuana arrest on his
QSP. The individual initially stated during this PSI that he did not list the arrest because he thought he had
only been charged with Alcohol Possession by a Minor, along with a number of other students arrested on
that night. The individual then admitted the arrest for marijuana possession but gave several reasons for not
listing the charge. The individual claimed that he did not believe it was necessary to list the charge
because the marijuana was not his, the police performed an illegal search and seizure, and the case was
never prosecuted. Information in the record confirms that the marijuana actually belonged to the
individual’s cousin who was visiting the individual at the time. However, records show that the individual
was required to appear in court on the marijuana possession charge at which time the individual pled “not
guilty.” The marijuana charge was apparently dismissed although the basis for the dismissal is unclear
from the record.

While the individual maintained that the marijuana was not his and that he did not smoke marijuana on
that night, he admitted during the PSI to having experimented with marijuana on a previous occasion a
month earlier. When asked why he had not indicated this marijuana use in the June 7, 1995 QSP, the
individual explained that he was never a habitual user of marijuana and by admitting this one experimental
use the individual thought he would “be shooting himself in the foot.” It was determined that the responses
given by the individual during the PSI sufficiently mitigated the concerns of DOE and the individual was
granted a Q access authorization in January 1996.

On March 30, 1997, the individual was involved in a serious accident, involving the crash and rollover of
his vehicle, when the individual was driving under the influence of alcohol. According to the individual,
he attended a party at a friend’s house during which he consumed beer and some hard liquor. The
individual was driving home, nearly 12 miles away, when he fell asleep at the wheel of the truck he was
driving. The truck hit a guard rail and flipped on its side. The next thing the individual remembers is
walking down the side of the road flagging for assistance. The individual suffered a concussion and
several lacerations, and was taken to a nearby hospital after the police had been summoned to the accident
scene. While at the hospital, a blood sample taken by the attending physician indicated that the individual
had a blood alcohol level (BAL) of .15, nearly double the legal limit. The individual received a citation for
Driving While Intoxicated (DWI), and signed the citation although he does not remember doing so. The
individual was assigned a court-appointed attorney and was required to appear in court on the DWI
charge. However, the charge was ultimately dismissed when the State failed to prosecute within the six-
month statute of limitations.

On May 16, 2000, the individual completed a Questionnaire for National Security Positions (QNSP), to
initiate the mandatory 5-year reinvestigation of all holders of a “Q” level security clearance. The
individual did not list the March 30, 1997 DWI charge on his QNSP, as required.

On June 24, 2000, the individual was again arrested on a charge of DWI. This instance followed an
evening during which the individual, his fiancee (now his wife) and her sister attended a nightclub and the
individual reportedly consumed three beers. The police stopped the individual while driving home after
observing the individual swerving on the road. The individual does not believe that he was swerving but
that the police had received a false report from some men who earlier had been harassing his fiancee and
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her sister. Nonetheless, the individual failed the field sobriety test that was administered by the police, and
he was placed under arrest and charged with DWI. A subsequent blood test administered to the individual
revealed that he had a BAL of .15. The individual immediately reported the June 24, 2000 DWI arrest to
DOE Security and he was called in to explain the incident during a PSI conducted on July 19, 2000.
During the July 19, 2000 PSI, the individual was specifically asked whether he had ever previously been
charged with DWI. The individual responded, “No, I have not.”

However, in the course of the 5-year reinvestigation of the individual, DOE Security received information
that the individual had in fact been previously arrested on a charge of DWI, on March 30, 1997. The
individual was therefore called in for another PSI, conducted on December 7, 2000. During this PSI, the
individual was directly asked why he had not admitted the March 1997 DWI during the previous PSI. The
individual responded that he was unaware that he had been formally charged with the March 1997 DWI
since he did not recall ever receiving a citation from the police after that incident, noting that the
concussion he received during the accident may have caused his faulty memory. The individual further
claimed that he never went to court on the incident, and that he did not know there was a March 1997
DWI charge until being informed by the State Motor Vehicle Division (MVD) during a hearing in August
2000, in connection with the June 2000 DWI.

During the December 2000 PSI, the individual also provided details concerning the disposition of the June
2000 DWI charge. The individual pleaded “no contest” to the charge in September 2000, and was required
to pay a fine of $190.00. The court also required the individual to complete a DWI Screening, consisting
of 100 questions designed to assess the severity of the individual’s alcohol problem. The DWI Screening
indicated that the individual did not have a drinking problem which required immediate treatment.
Nonetheless, the individual was also required to attend a Victim’s Impact Panel and to enroll in a DWI
class at a cost of $150.00. Finally, the individual was also required to sign a DWI Compliance Sheet, dated
September 25, 2000, in which the individual agreed to abstain from alcohol for a period of 180 days. The
individual stated during the December 2000 PSI that he had not consumed any alcohol since signing the
DWI Compliance Sheet.

Pursuant to the December 2000 PSI, DOE Security referred the individual to a DOE Psychiatrist who
reviewed the individual’s security file and performed a 2½ hour examination of the individual on April 4,
2001, and subsequently issued a report dated April 11, 2001. On the basis of his review of information and
interview of the individual, the DOE Psychiatrist diagnosed the individual with Substance Abuse, Alcohol,
under criteria set forth in the DSM-IV. Apart from the individual’s two DWI arrests, in March 1997 and
June 2000, the DOE Psychiatrist found of substantial significance in making his diagnosis the individual’s
admissions during his examination that he had driven while intoxicated on another occasion in 1999 when
the individual was not arrested, and that the individual had failed to comply with the 180-day period of
abstinence as required under the DWI Compliance Sheet. In the latter regard, the individual reportedly told
the DOE Psychiatrist that he had consumed alcohol on three occasions during the 180-day period, once on
a hunting trip, once at an office Christmas party in December 2000 and a final time in February 2001, a
week after the individual’s birthday.

The DOE Psychiatrist further determined in his report that the individual’s mental condition, Substance
Abuse, Alcohol, causes or may cause a significant defect in the individual’s judgment and reliability.
According to the DOE Psychiatrist, the defect in the individual’s judgment and reliability is demonstrated
by the individual’s decision to continue drinking despite the 1997 DWI incident that resulted in serious
injury after the rollover of his vehicle, and by the individual’s attempts to conceal his drinking from DOE
Security in the QNSP and subsequent PSI.

In addition, the DOE Psychiatrist expressed his medical opinion in his report that the individual is a user
of alcohol habitually to excess and that the individual is without adequate evidence of rehabilitation or
reformation. The DOE Psychiatrist prescribed alternative courses of treatment over varying time periods in
order for the individual to achieve rehabilitation and reformation. The individual now claims that he has
been abstinent since the Christmas party in December 2000, and does not recall telling the DOE



Case No. VSO-0487 (H.O. F. Brown February 6, 20020

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0487.htm[11/29/2012 1:36:53 PM]

Psychiatrist that he drank a final time in February 2001. The individual has been attending weekly
Alcoholics Anonymous (AA) meetings since seeing the DOE Psychiatrist in April 2001, and is willing to
attend an alternative program recommended by the DOE Psychiatrist in order to achieve rehabilitation and
reformation with regard to his alcohol problem.

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of security clearances indicates "that security determinations should err, if they must, on the side
of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should not be restored since I am unable to conclude that such approval would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(d). The
specific findings that I make in support of this determination are discussed below.

A. Criterion F; Falsification

In the Notification Letter, DOE Security identifies several instances where the individual failed to provide
significant information on a QSP, QNSP or during a PSI conducted to determine his eligibility for an
access authorization. On his June 1995 QSP, the individual failed to list his October 1994 arrest for
possession of marijuana or acknowledge his previous experimental use of marijuana. The individual
subsequently failed to list a March 1997 DWI charge on his May 2000 QNSP, and denied the existence of
the March 1997 DWI charge during a PSI conducted in July 2000. See Exh. 4-4; Exh. 5-2 at 15.

In each instance, I find that while the individual subsequently acknowledged and presented reasons for the
omissions, his initial failure to provide significant information was deliberate. Regarding the marijuana
possession charge, the individual explained during the December 1995 PSI that he intentionally chose not
to list the charge on his QSP because the marijuana was not his, that it was discovered by the police in his
dormitory room under an illegal search and seizure, and that the charge was ultimately dropped. Exh. 5-3.
However, none of these constitutes a valid reason for not listing the marijuana possession arrest on the
QSP which clearly required the individual to list all drug-related arrests. Similarly, I find unacceptable the
individual’s explanation during the same PSI that he did not acknowledge his prior use of marijuana on the
QSP because it was a single, isolated use and by admitting it “I thought I’d be shooting myself in the
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foot.” Id. at 27.

Regarding the March 1997 DWI, the individual explained during a December 2000 PSI that he did not list
the charge on his May 2000 QNSP and denied the charge during a July 2000 PSI, because he did not
realize that he had actually been charged pursuant to the incident. Exh. 5-1 at 34. According to the
individual, he did not recall ever receiving a citation, perhaps due to the concussion he received in the
accident, and the case was never prosecuted by the State. Id. at 36, 39. Information subsequently received
by DOE revealed, however, that the individual was required to appear in court on the March 1997 DWI
charge and he was assigned a court-appointed attorney to represent him. Tr. at 44, 46, 89. Thus, it is
inconceivable that the individual did not realize that he had been charged with DWI in March 1997 when
he completed his May 2000 QNSP or at the time of the July 2000 PSI. Rather, it is apparent that the
individual attempted to conceal the March 1997 DWI charge believing that there was no record of the
charge since the State failed to prosecute the case within the six-month statute of limitations.(3) Indeed,
the individual conceded at the hearing that “I wasn’t completely honest” in failing initially to disclose the
October 1994 marijuana possession arrest, his past marijuana use or the March 1997 DWI charge. Tr. at
84.

The basis for DOE Security’s concerns with regard to these matters is obvious. False statements by an
individual in the course of an official inquiry regarding a determination of eligibility for DOE access
authorization raise serious issues of honesty, reliability, and trustworthiness. The DOE security program is
based on trust, and when a security clearance holder breaches that trust, it is difficult to determine to what
extent the individual can be trusted again in the future. See, e.g., Personnel Security Hearing, Case No.
VSO-0013, 25 DOE ¶ 82,752 at 85,515 (1995); Personnel Security Hearing, Case No. VSO-0281, 27
DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000). In considering falsifications and their
bearing upon the eligibility of an individual to hold a security clearance, DOE Hearing Officers have
generally taken the following factors into account:

All acknowledge the serious nature of falsifying documents. Beyond that, whether the
individual came forward voluntarily to renounce his falsifications appears to be a critical
factor. Compare Personnel Security Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778 (1995),
affirmed (OSA Feb. 22, 1996) (voluntary disclosure by the individual), with Personnel
Security Hearing, Case No. VSO-0327 (April 20, 2000), appeal filed (falsification discovered
by DOE security). Another important consideration is the timing of the falsification: the length
of time the falsehood was maintained, whether a pattern of falsification is evident, and the
amount of time that has transpired since the individual’s admission. See Personnel Security
Hearing, Case No. VSO-0327 (April 20, 2000), appeal filed (less than a year of truthfulness
insufficient to overcome long history of misstating professional credentials). See also
Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months since
last falsification not sufficient evidence of reformation from falsifying by denying drug use).

Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 at 86,099 (2000);

see also Personnel Security Hearing, Case No. VSO-0466, 28 DOE ¶ 82,829 (2001).

Based upon these considerations, I have determined that the individual has failed to overcome the
legitimate concerns of DOE Security under Criterion F, stemming from his past falsifications. There is a
pattern of falsification by the individual, beginning with his failure to list his October 1994 arrest for
possession of marijuana. While DOE Security resolved this matter pursuant to a December 1995 PSI and
granted the individual a “Q” clearance, the individual was admonished at that time of the necessity for
complete candor when responding to official inquiries bearing on his eligibility to hold an access
authorization. Notwithstanding, the individual attempted to conceal his March 1997 DWI arrest, first in
completing his May 2000 QNSP and again during the July 2000 PSI. Although he finally admitted the
existence of March 1997 DWI charge during the December 2000 PSI(4), he still maintained that he was
unaware of the charge until being informed of its existence by the State motor vehicle authority in August
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2000. Only by the time of the hearing has the individual acknowledged that he was not completely honest
regarding this matter. While the individual appeared to be honest and forthcoming at the hearing, I find
this recent reformation late in coming and insufficient to overcome his past pattern of falsification. See
Personnel Security Hearing, Case No. VSO-0384, 28 DOE ¶ 82,789 (2001).

B. Criteria H & J; Mental Condition/Alcohol Use

1. Derogatory Information

The DOE Psychiatrist diagnosed the individual with Substance Abuse, Alcohol, under criteria set forth in
the DSM-IV.(5) Exh. 3.1. According to the DOE Psychiatrist, this mental condition causes or may cause a
significant defect in the individual’s judgment and reliability, as demonstrated by the individual’s decision
to continue drinking despite the 1997 DWI incident that resulted in injury, and by the individual’s attempts
to conceal his drinking from DOE Security in the QNSP and two subsequent PSI’s.(6) Id. at 25-26; Tr. at
108-09, 112. The DOE Psychiatrist further expressed his medical opinion in his report that the individual is
a user of alcohol habitually to excess (“an episodic drinker”) and that the individual is without adequate
evidence of rehabilitation or reformation. Exh. 3-1 at 23-24.(7)

In other DOE security clearance proceedings, Hearing Officers have consistently found that a diagnosis of
excessive alcohol use raises important security concerns. See, e.g., Personnel Security Hearing, Case No.
VSO-0079, 25 DOE ¶82, 803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995). In the
present case, the Personnel Security Specialist expressed the concerns of DOE Security, observing that the
individual’s excessive use of alcohol might impair his judgment and reliability, and render him susceptible
to pressure, coercion and duress. Tr. at 54. These factors amplify the risk that the individual will fail to
safeguard classified matter or special nuclear material. The individual does not contest the findings and
diagnosis of the DOE Psychiatrist. Although the individual did not previously see himself as having a
drinking problem, he now realizes after conferring with the DOE Psychiatrist and reflecting on his two
DWI arrests that he indeed has a drinking problem that must be brought under control. Tr. at 68-69, 73-74,
81-82. Accordingly, I will turn to whether the individual has presented sufficient evidence of rehabilitation
and reformation to mitigate the security concerns of DOE.

2. Mitigating Evidence

At the hearing, the individual presented significant evidence and testimony to mitigate the concerns of
DOE Security stemming from his past use of alcohol. The individual testified, and his wife corroborated,
that he has not consumed any alcohol since December 2000 (see note 6, supra), and thus had achieved one
year of sobriety by the date of the hearing. The individual further asserted that he is willing to maintain his
abstinence until his drinking no longer poses a problem. Tr. at 118. Further, since seeing the DOE
Psychiatrist in April 2001, the individual has been attending AA meetings on a weekly, sometimes
biweekly, basis. Tr. at 75-76; see Exh. A (schedule of 36 AA meetings attended). While the individual
does not believe that AA is a suitable program for his level of alcohol difficulty, he is willing to attend
any alternative program that the DOE Psychiatrist recommends. Tr. at 73-74, 118. Finally, I note that the
individual’s family, particularly his wife and mother who both testified at the hearing, are very supportive
of the individual’s continued sobriety and efforts toward rehabilitation and reformation from his past
drinking difficulties. Tr. at 11, 26-27, 83. Notwithstanding, I am unable to find that the individual has
demonstrated adequate rehabilitation and reformation at this time to overcome the concerns of DOE
Security.

As adequate evidence of rehabilitation, the DOE Psychiatrist recommended in his report to DOE one of
three options for the individual: 1) attendance at AA for a minimum of 100 hours, at least once a week,
for a minimum of one year; 2) satisfactory completion of a minimum of 50 hours of a professionally led,
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alcohol treatment program, for a minimum of six months, which can include after care; or 3) satisfactory
completion of a minimum of 50 hours in the [State] Center for Alcohol and Substance Abuse treatment
program over at least six months. Exh. 3-1 at 24-25. In addition, the DOE Psychiatrist specified in order to
show rehabilitation that the individual must maintain sobriety for at least one year following completion of
one of the three treatment options, or that the individual have no more alcohol related problems for a
period of two years if he chooses to continue drinking. Id. at 25. Alternatively, the DOE Psychiatrist stated
that if the individual chooses not to complete one of the recommended treatment programs, then in order
to adequate evidence of reformation, the individual must have no alcohol-related problems for a period of
three years if he does not continue to drink, or for a period of five years if the individual does continue to
drink. Id.

The individual has yet failed to fulfill the requirements specified by the DOE Psychiatrist to establish
adequate evidence of rehabilitation and reformation. Although the individual has been attending AA since
April 2001, the individual feels that AA is not suited to his particular alcohol experience and consequently
he has not committed himself to the AA program. The individual has not bought any of the AA 12-step
program materials (the Big Book) or acquired an AA sponsor, but merely sits in the back without
participating in the meetings.(8) Thus the DOE Psychiatrist opined that the individual’s AA attendance has
not resulted in significant progress toward rehabilitation and reformation, stating that: “Simply going to
open educational meetings is not really enough to really work the AA program. You need to have a
sponsor. You need to really work the steps of Alcoholics Anonymous.” Tr. at 107.(9) Therefore, even
assuming the individual has achieved one year of abstinence, the DOE Psychiatrist is firmly of the opinion
that the individual has not achieved adequate rehabilitation or reformation. Tr. at 107, 113-14. When asked
at the hearing to assess the individual’s state of rehabilitation and reformation, the DOE Psychiatrist
responded that “my requirement for him is two years of sobriety.” Tr. at 114.

C. Criterion L; Unusual Conduct

DOE Security also alleges that the individual has engaged in unusual conduct which tends to show that he
is not honest, reliable or trustworthy. In this regard, the Notification Letter cites the three incidents which
resulted in the individual’s arrest, first on a charge of marijuana possession in October 1994, and then
twice on a charge of DWI, in March 1997 and in June 2000. Such illegal conduct by the individual clearly
casts doubt upon the individual’s honesty, reliability and trustworthiness. See, e.g., Personnel Security
Hearing, Case No. VSO-0066, 25 DOE ¶ 82,797 (1996). In addition, DOE Security raises the matter of
the individual’s violation of the DWI Compliance Sheet which he signed in September 2000 in connection
with June 2000 DWI conviction, requiring that the individual abstain from alcohol for a period of 180 days
beginning September 25, 2000. The individual admittedly consumed alcohol twice, and perhaps three
times, during this time period. Tr. at 69-70.

I therefore find that DOE Security properly invoked Criterion L. The conduct of the individual casts
serious doubt upon his judgment, reliability and trustworthiness. I further find that the individual has failed
to adequately mitigate these security concerns. The October 1994 arrest for possession of marijuana might
be excused in view of the individual’s age (in college) and the marijuana apparently did not belong to the
individual. However, the repeat of offenses for DWI within a three-year period and the violation of the
DWI Compliance Sheet are endemic of the individual’s alcohol problem. As I determined above, the
individual has not yet resolved the concerns of DOE Security attached to his past difficulties with alcohol
use.

III. Conclusion

As explained in this Opinion, I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(f), (h), (j) and
(l) in suspending the individual's access authorization. For the reasons I have described above, I find that
the individual: 1) deliberately misrepresented and falsified significant information relevant to determining
his eligibility for an access authorization, 2) has a mental condition which in the opinion of a board-
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certified psychiatrist causes a defect in his judgment and reliability, 3) has been a user of alcohol
habitually to excess, and 4) engaged in conduct that tends to show that he is not honest, reliable and
trustworthy. I further find that the individual has failed to mitigate the legitimate security concerns
associated with these findings. I am therefore unable to find that restoring the individual’s access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest. Accordingly, I have determined that the individual's access authorization should not
be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Opinion may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R. § 710.28.

Fred L. Brown

Hearing Officer

Office of Hearings and Appeals

Date: February 6, 2002

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Opinion as an access authorization or security clearance.

(2)On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending procedures for
making final determinations of eligibility for access authorization. 66 Fed. Reg. 47061 (September 11,
2001). The revised regulations were effective immediately upon publication and govern the present
Opinion.

(3)The individual confirmed this point concerning the 1997 DWI, testifying: “[I]t would have been better
for me if I would have just been up front with everything. But like I said, in my mind’s eye I was saying,
well, I don’t have to say this, because it was dismissed, and because -- I really didn’t think it was even on
my record.” Tr. at 87-88.

(4)Although the individual conceded the existence of the charge during the December 2000 PSI, he
maintained that he “was never arraigned or never called to court, never . . . .” Exh. 5-1 at 35. The
individual admitted at the hearing, however, that he did appear in court on the charge although the charge
was never prosecuted. Tr. at 89.

(5)The DSM-IV specifies the following criteria for Substance Abuse:

A. A maladaptive pattern of substance use leading to clinically significant impairment or distress, as
manifested by one (or more) of the following, occurring within a 12-month period:

(1) recurrent substance use resulting in a failure to fulfill major role obligations at work, school, or home
(e.g., repeated absences or poor work performance related to substance use; substance related absences,
suspensions, or expulsions from school; neglect of children or household)

(2) recurrent substance use in situations in which it is physically hazardous (e.g., driving an automobile or
operating a machine when impaired by substance use)
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(3) recurrent substance-related legal problems (e.g., arrests for substance-related disorderly conduct)

(4) continued substance use despite having persistent or recurrent social or interpersonal problems caused
or exacerbated by the effects of the substance (e.g., arguments with spouse about consequences of
intoxication, physical fights)

In his report, the DOE Psychiatrist determined that the individual meets criteria A2, A3 and A4, primarily
on the basis of the individual’s two DWIs, in March 1997 and June 2000, and the individual’s admission
during his interview that in 1999 he drove while legally intoxicated but was not detected by the police.
Exh. 3-1 at 23. During my examination of the DOE Psychiatrist, I observed that no two of these events
occurred within the prescribed 12-month period. Tr. at 111. The DOE Psychiatrist explained, however, that
it is nonetheless within his clinical discretion to make the diagnosis under circumstances such as the
present where the individual has had two DWIs within a three-year period, with one of them involving the
potentially fatal rollover of his vehicle. Tr. at 111-12.

(6)The DOE Psychiatrist finds the disparate stories that the individual has told regarding his period of
sobriety to be further indicative of this “honesty issue.” Tr. at 102. The individual now maintains that he
has not had a drink since an office Christmas party in December 2000. Tr. at 68. According to the DOE
Psychiatrist, however, the individual stated that his last drink was four weeks prior to their interview, in
February 2001, further specifying that it was “the weekend after my birthday.” Tr. at 15-16; Exh. 3-1 at
20. The individual contends that he does not recall telling the DOE Psychiatrist this, although he confirmed
that his birthday is indeed in February. Tr. at 91-92. The individual’s wife corroborated the individual’s
recollection, testifying that his last drink was in December 2000. Tr. at 8, 10. Nonetheless, I find it difficult
to believe that the DOE Psychiatrist was mistaken in reporting the date of the individual’s last drink as
stated by the individual during their interview.

(7)The DOE Psychiatrist discounted the significance of the court-ordered alcohol screening, consisting of
100 questions, taken by the individual in September 2000. The result of the screening indicated that the
individual did not have a drinking problem to a degree that formal treatment was necessary. The DOE
Psychiatrist observed that the validity of the screening result was dependent upon the individual’s veracity
in answering the questions, Tr. at 115, and the individual’s two DWIs within a three-year period is
indicative of a drinking problem, irrespective of the screening administered by the court. Tr. at 116-17.

(8)The individual started attending AA on the basis of the DOE Psychiatrist’s recommendation, Tr. at 83,
but he does not feel comfortable in the AA setting, stating that “I’ve kind of been standoffish, to tell you
the truth. I’ve been in more of an observational role, small talk with the person I just happen to sit by.” Tr.
at 78.

(9)The DOE Psychiatrist conceded that the individual may be “a square peg trying to be banged in a round
hole” in attending AA, Tr. at 105, and therefore recommended an alternative program to the individual
which may be more suitable. Tr. at 118.
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For full history of this case, and links to other caseses, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

February 12, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing:September 19, 2001

Case Number: VSO-0488

This Decision addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R., Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve a concern about her eligibility for access
authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, I believe the Individual has resolved the
concern. It is therefore my Decision that her access authorization should be granted.

The Notification Letter issued to the Individual stated the following reasons that she was not granted
access authorization.

1. The Individual was diagnosed by a psychiatrist as suffering from alcohol dependence without
adequate evidence of rehabilitation or reformation, subject to the provisions of 10 C.F.R. 710.8(j).

2. The Individual was diagnosed as suffering from Borderline Personality Disorder, a mental condition
that, in the Decision of a psychiatrist, causes, or may cause, a significant defect in her judgment or
reliability, subject to the provisions of 10 C.F.R. 710.8(h).

The Individual requested a hearing to provide information in support of her eligibility for access
authorization. 10 C.F.R. § 710.21((b)6).

BACKGROUND

The Individual had her first experience with alcohol as a teen- ager, when she drank to the point of
passing out. She continued drinking almost daily for fifteen years, often to the point of passing out. In
1995, she entered an alcohol treatment program. She left the program, however, without meeting any
treatment goals. In addition to problems with alcohol, her history is marked by periods of impulsive
spending, when she accumulated a large credit card debt, and by a series of turbulent romantic affairs.

The Individual was examined by a DOE consulting psychiatrist. In his report of the examination, the
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consulting psychiatrist stated that the Individual was suffering from alcohol dependence. On the basis of
the Individual’s 15 months of abstinence, the DOE consulting psychiatrist found the Individual was in
early full remission, but without adequate evidence of rehabilitation and reformation. He recommended
that the Individual attain an additional year of sobriety while attending meetings of Alcoholics Anonymous
(AA) at least twice a week. He also found that the Individual suffered from borderline personality
disorder.

The consulting psychiatrist felt that the borderline personality disorder was not currently causing any
functional problems for the Individual, but that if could cause problems if she were subject to stress. He
stated that borderline personality disorder put the Individual's judgment and reliability "at very high risk."
He recommended that the Individual undergo individual psychotherapy to address the borderline
personality disorder. He concluded that "if [the Individual] reenters psychotherapy to deal with the issues
underlying her borderline personality disorder, and if she increases the intensity and duration of her
alcohol dependence treatment as described above, I feel these two measures would adequately improve her
prognosis to the point that her judgment and reliability would not be at risk."(1)

HEARING TESTIMONY

At the hearing, the Individual testified on her own behalf. She also presented the testimony of a clinical
psychologist, a pastoral counselor, a clinical social worker, and ten coworkers and friends. The DOE
presented the testimony of the consulting psychiatrist and a personnel security specialist.

The Individual

The Individual does not dispute the diagnosis of alcohol dependence. She also acknowledges the presence
of an additional psychological disorder, but does not believe that she should be diagnosed as suffering
from borderline personality disorder. She believes that she has attained sufficient rehabilitation and
reformation to resolve security concerns about both her alcohol disorder and her psychological disorder.

The Individual testified that she had her last drink of alcohol two years and eleven months before the
hearing. She stated that she no longer desires to drink.

She stated that she intends to continue seeing a pastoral counselor for biweekly sessions, and to set up a
program with a psychologist specializing in cognitive therapy, as recommend by the clinical psychologist.
She also plans to continue her involvement in AA.(2) In addition, her husband is providing a supporting
environment for her recovery.(3)

The Consulting Psychiatrist

At the hearing, the consulting psychiatrist testified about the report he issued on the Individual's mental
condition. He restated the diagnosis that he had made earlier: the Individual suffers from alcohol
dependence and borderline personality disorder.

The consulting psychiatrist reviewed the clinical psychologist's report regarding the Individual. Comparing
his diagnosis with hers, he commented that "in most areas ... we agree.... We agree there are a number of
significant problems in the past. I think we lump those together in different ways in diagnostic categories,
how we explain them, what diagnoses we subsume these different problems under. I don't know that that's
terribly important and I don't know that we’re ... that far off."(4)

The consulting psychiatrist testified that the most significant difference between the two reports is the
determination whether the Individual was in early or sustained remission from alcohol dependence.(5) At
the time the consulting psychiatrist examined the Individual, she had abstained from alcohol for fifteen
months, which under the DSM-IV guidelines normally constitutes sustained remission. However, the



Case No. VSO-0488 (H.O. Gray February 12, 2002)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0488.htm[11/29/2012 1:36:54 PM]

consulting psychiatrist felt at the time of the examination that the Individual had significant problems that
prevented a finding of sustained remission. These problems included the onset of problem drinking at an
early age; frequent drinking to the point of blackouts; late entrance into treatment; leaving early treatment
programs before completion; several serious relapses, including suicide attempts; and the lack of
participation in any kind of treatment program at the time of the examination.(6)

Near the conclusion of the hearing, the consulting psychiatrist was asked whether he thought, based on the
testimony he had heard, that the Individual had now attained adequate rehabilitation or reformation. He
replied that the Individual

does appear to have begun work with a pastoral counselor, which is often very good.... It
sounds like she's engaged well in the pastoral counseling and is willing to continue it. I ...
think she's willing to go into the cognitive therapy, which I think is crucial....

[The] bottom line is that I ... think ... based on what I've heard here and how I've seen her
react and what I've seen of her relationship, it sounds like she's in a stable marriage, stable
church, improved her AA ... engagement, and so I would say, based on how she's behaved
[during the previous eight months], looks to me like adequate evidence of rehabilitation and
reformation.

It's four months short of twelve months, but ... how she's behaved during those times looks to
me like adequate evidence of rehabilitation.(7)

The consulting psychiatrist also stated that, although the Individual had not completed the additional
twelve months of sobriety that he had suggested in his report, "in the intervening eight months, she's done
the things that were suggested - AA [and a] sponsor, and it appears she's done it genuinely, that she's
benefitted from it."(8)

With regard to the Individual's other psychological conditions, the consulting psychiatrist stated that the
key issue was alcohol. He testified that if the Individual had maintained sobriety in the past, her
personality disorder may not have caused any functional impairment.(9)

The Pastoral Counselor

The pastoral counselor is a clergyman with sixteen years experience.(10) He is not a licensed counselor or
therapist.(11) He has met with the Individual for one hour counseling sessions, once a week for the two
months preceding the hearing. He has not seen the Individual display any indications of emotional
instability or depression.(12) The Individual has discussed her history of alcohol use with him. He
believed that "she hasn't had that problem [with alcohol] for quite a long time."(13) He had not "seen
anything in her that would make me not trust her in any way."(14)

The Individual's Clinical Psychologist

The clinical psychologist examined the Individual for the purpose of reviewing the DOE consulting
psychiatrist's report and providing a second opinion regarding the Individual's mental condition.(15) She
interviewed the Individual for approximately two hours, performed psychological testing, and reviewed the
consulting psychiatrist's report.(16)

The clinical psychologist diagnosed the Individual with alcohol dependence in sustained full remission,
recurrent depression, and obsessive-compulsive disorder (OCD), with narcissistic or histrionic
features.(17) She disagreed with the consulting psychiatrist's diagnosis of borderline personality disorder,
although she testified that the Individual's history is "very strongly suggestive" of BPD.(18) She believes
that her diagnosis of depression and OCD "picks up the same things that [the consulting psychiatrist] was
reading in the history and presentation, but accounts for them in a more precise way" than a diagnosis of
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BPD does.(19)

The clinical psychologist recommended that the Individual supplement her current participation in AA
with sessions with a cognitive therapist. She described cognitive therapy as an "extremely well-researched
approach that is widely used with more success in many cases than the AA."(20)

The clinical psychologist testified that the Individual had attained adequate rehabilitation and reformation
from her alcohol and psychological disorders. She stated that "the evidence of her functioning [shows] ...
in the last two-and-a-half years there has been stability with no particular problem noted.... In my view,
there seems to be an adequate period of time that suggests she is currently stable."(21)

The clinical social worker

About two years before the hearing, the Individual consulted a clinical social worker for help with issues
including depression and maintaining sobriety.(22)

The clinical social worker stated that she had over thirty years of experience in working with persons with
borderline personality disorder. Her impression was that Individual did not have BPD.(23) She did find the
Individual suffering from major depression. The clinical social worker testified that the Individual's
depression was improving during the course of their sessions together, as the result of therapy and an
antidepressant medication the Individual was taking.(24) She also noted some mild obsessive-compulsive
symptoms.(25)

Witness 1

Witness 1 testified that she has known the Individual for about three months. She and the Individual see
each other at church- related functions, and have become friends. She is aware that the Individual has been
diagnosed with alcohol and personality disorders. She believes the Individual is reliable and trustworthy,
and that she is motivated to deal with her problems in the right way.(26)

Witness 2

Witness 2 is active in a local chapter of Alcoholics Anonymous (AA). He testified that the Individual has
been attending the chapter's weekly meetings for approximately four months. He describes the Individual
as an active participant in the AA program.(27)

Witness 3

Witness 3 is the Individual's supervisor. Based on his work relationship with the Individual, he believes
she is a reliable person with good judgment. The Individual has informed him the she has an alcohol
disorder. Approximately two-and-a-half years before the hearing, he was with the Individual at a business
function where alcohol was served. He did not observe the Individual drinking alcohol.(28)

Witness 4

Witness 4 served briefly as the Individual's manager about a year ago. He testified that he has been with
the Individual in locations where alcohol was served, on five or six social occasions and on a business trip.
He has never seen the Individual consume alcohol. He described the Individual as mature and showing
good judgment. He has never observed any signs of alcohol disorder in the Individual.(29)

Witness 5
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Witness 5 is one of the Individual's coworkers, and plays on a softball team with the Individual. He
testified that, over the last two years, he has been at about thirty games where the Individual was also
present. He stated that some of the players usually bring beer to the games, but he has never seen the
Individual consume any beer. He also recounted that he went on a camping trip with the Individual and
her husband. Some of the campers brought beer, but the Individual did not consume any.(30)

Witness 6

Witness 6 testified that he has worked with the Individual for about two years. He has not socialized with
her, but has attended weekly religious meetings with her. He stated that the Individual has openly
discussed her alcohol disorder during the religious meetings. He said that the Individual, as a coworker, is
reliable and possesses good judgment.(31)

Witness 7

Witness 7 is one of the Individual's coworkers. He testified that a family member was experiencing an
alcohol-related disorder, and the Individual disclosed her alcohol condition to Witness 7 in the course of
the discussion. In work-related situations, he said the Individual shows good judgment and reliability, and
reacts well to stress.(32)

Witness 8

Witness 8 is one of the Individual's social friends. She testified that they met as coworkers about two years
before the hearing. She and the Individual are members of an informal group of three to six women who
socialize with each other several times a month. During a typical social event, they have dinner at a
restaurant where alcohol is available. She stated that she has never seen the Individual drink alcohol.

Witness 8 testified that she and the Individual discuss issues and problems in their personal lives with
each other. She was aware that the Individual has an alcohol disorder. She described the Individual as
being reliable and possessing good judgment, and as being willing to address problems in a
straightforward manner.(33)

Witness 9

Witness 9 participates in a religious study group with the Individual. She testified that the Individual has
discussed her alcohol disorder and other stressful situations in group meetings. Witness 9 was married to
an alcoholic. She stated that she discussed her issues related to having an alcoholic spouse with the
Individual, and that the Individual provided her with insightful advice about dealing with an alcoholic.(34)

Witness 10

Witness 10 is the Individual's coworker, neighbor, and social friend. She testified that she has known the
Individual for about one year, and socializes with her between one and three times a month. She stated
that she and the Individual have been together many times at places where alcohol was served, and she has
never seen the Individual drink alcohol.(35)

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
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the individual to convince the DOE that granting or restoring his access authorization "would not endanger
the common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of
access authorization. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
interests of national security" standard for the granting of security clearances indicates that determinations
should err, if they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I believe that the Individual, through the testimony given at the hearing, has met the burden of establishing
that granting her access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. The testimony was very favorable to the Individual, and it
persuaded the consulting psychiatrist that the Individual has demonstrated reformation and rehabilitation.

In listening to the testimony of the Individual, I was impressed by the reformation in her behavior. She has
accepted the fact that she has an alcohol disorder and has taken responsibility for dealing with it. She has
candidly discussed it with her close friends. The Individual’s witnesses corroborated her abstinence and
her attitude of maintaining abstinence, and I believe that they testified truthfully. I was also impressed by
her commitment to her AA program. This was evident to me not only in the Individual’s testimony but in
that of her AA witness.

Both the consulting psychiatrist and the clinical psychologist believe that Individual has demonstrated
reformation and rehabilitation from her alcohol dependence by remaining abstinent for a significant period
of time. There are two key aspects involved in this individual’s reformation and rehabilitation. As the
DOE psychiatrist indicated, the individual should demonstrate that she has maintained abstinence from
alcohol for a significant period and, further, that she has participated in an AA program. I am persuaded
that she has satisfied both of these requirements.

First, I am convinced that she has been abstinent from alcohol, as she asserts. The individual’s witnesses
fully supported her assertions of abstinence, and I am persuaded that she has now been abstinent for a
period of 23 months. The DOE psychiatrist testified that even though the individual has completed only
eight of the additional twelve months of abstinence that he originally recommended, in his view, under the
circumstances, this period is sufficient. The clinical psychologist concurred.

I am also convinced that the individual has demonstrated that she participated actively in her AA program.
Her AA witness (Witness 2) supported the individual’s own testimony that she was meaningfully involved
in AA. The two experts were also impressed by the individual’s participation in this program and other
counseling efforts. I also note the individual’s willingness to participate in additional cognitive counseling
recommended by the clinical psychologist, and to continue with her pastoral counseling and AA. I believe
that this shows a serious commitment to an alcohol-free life.

Although the consulting psychiatrist and clinical psychologist disagree on the precise nature of the
Individual's psychological disorder, they agree that her sobriety and demonstrated period of stability in her
life style have resolved concerns about the disorder's effect on her judgment and reliability. Given these
professional opinions and the strong testimony at the hearing I find that the Individual has brought forward
sufficient information from which I can conclude that she has resolved the security concerns raised in the
Notification Letter.

CONCLUSION

I find that the Individual has shown adequate evidence of reformation and rehabilitation from alcohol
abuse and a mental condition causing a significant defect in judgment and reliability, and has thus
resolved concerns about her eligibility for access authorization. Consequently, I believe that the Individual
has shown that granting her access authorization would not endanger the common defense and security,
and would be clearly consistent with the national interest. I therefore recommend that the Individual's
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access authorization be granted.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer’s Decision was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer’s Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R. § 710.28.

Warren M. Gray

Hearing Officer

Office of Hearings and Appeals

Date: February 12, 2002

(1) Exhibit 3-1, Report of Consulting Psychiatrist, at 11-12.

(2) Transcript of Hearing (Tr.), at 227-267.

(3) Tr., at 259.

(4) Tr., at 41-42.

(5) Tr., at 49.

(6) Tr., at 50.

(7) Tr., at 121-22.

(8) Tr., at 253.

(9) Tr., at 252.

(10) Tr., at 9, 13.

(11) Tr., at 22-23.

(12) Tr., at 11-12.

(13) Tr., at 19.

(14) Tr., at 23-24.

(15) Tr., at 31-32.

(16) Tr., at 32-33.

(17) Tr., at 33; 35; 36;

(18) Tr., at 38.

(19) Tr., at 38-39.
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(20) Tr., at 41.

(21) Tr., at 119.

(22) Tr., at 53-54.

(23) Tr., at 56-57.

(24) Tr., at 59-60.

(25) Tr., at 61.

(26) Tr., at 131-33.

(27) Tr., at 135-40.

(28) Tr., at 141-54.

(29) Tr., at 154-66.

(30) Tr., at 166-72.

(31) Tr., at 172- 183.

(32) Tr., at 184-93.

(33) Tr., at 194-207.

(34) Tr., at 207-21.

(35) Tr., at 221-27.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

May 23, 2002

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Opinion

Case Name: Personnel Security Hearing

Date of Filing: June 11, 1998

Case Number: VSO-0490

This Opinion concerns the eligibility of XXXXXXXXXXXXXXXX (hereinafter referred to as "the
individual") for access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) The individual’s clearance was suspended after a routine reinvestigation uncovered
information that cast into doubt his suitability for continued access authorization.

I. Background

For a number of years, the individual has been employed by a DOE contractor in a position that required
possession of a security clearance. In October 1995, the individual referred himself to the contractor’s
Employee Assistance Program Referral Option (EAPRO) because of alcohol-related problems that he was
experiencing. In July 1996, the individual was arrested for Driving Under the Influence of Alcohol (DUI).
Subsequent to this arrest, the individual was referred to a local psychiatrist (the DOE psychiatrist) for an
agency-sponsored evaluation. The DOE psychiatrist diagnosed the individual as suffering from alcohol
dependence, in early partial remission. DOE Exhibit 18. Despite this relapse, the individual was permitted
to continue in EAPRO until July 1999, when he was determined to have successfully completed the
program. See July 31, 1999 letter from EAPRO Acting Manager to the DOE, DOE Exhibit 13. Acting on
information in its possession that the individual had resumed drinking, in January 2001 the local security
office conducted a Personnel Security Interview (PSI) with the individual, and referred him to the DOE
psychiatrist for another agency-sponsored evaluation. In his written report, which was provided to the
local security office, the DOE psychiatrist diagnosed the individual as being alcohol dependent, in
sustained partial remission. DOE Exhibit 8.

After reviewing this information, the Manager of the local DOE Office determined that derogatory
information existed which cast into doubt the individual’s eligibility for access authorization. The Manager
informed the individual of this determination in a letter dated August 7, 2001, which set forth in detail the
DOE’s security concerns and the reasons for those concerns. I will hereinafter refer to this letter as the
Notification Letter. The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access
authorization.

The individual requested a hearing on this matter. The Manager forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer. The hearing was convened near
the individual’s job site. Six witnesses testified at the hearing. A Personnel Security Specialist and the
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DOE psychiatrist testified for the DOE. Testifying for the individual were two of his co-workers, the
EAPRO Manager and the individual himself.

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession
of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraph (j) of the criteria for eligibility for access to classified matter or special
nuclear material set forth at 10 C.F.R. § 710 et seq. That paragraph refers to information that the individual
has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified
psychiatrist, other licensed physician or a licensed clinical psychologist as alcohol dependent or as
suffering from alcohol abuse.”

In support of this criterion, the Notification Letter cites the DOE psychiatrist’s latest evaluation of the
individual. In that evaluation, the DOE psychiatrist found that the individual “currently drinks on a regular
basis, although he stated he had his last drink in January” 2001. The individual also indicated to the DOE
psychiatrist that he became intoxicated during the 2000 holiday season. The Letter also cites the DOE
psychiatrist’s conclusions that the individual (i) continues to exhibit a persistent desire to drink, (ii) has
been unsuccessful in his efforts to reduce his use of alcohol, and (iii) has stopped attending Alcoholics
Anonymous (AA) meetings, despite the problems that his alcohol use has caused him both on and off the
job. According to the DOE psychiatrist, this behavior indicates the existence of a significant defect in the
individual’s judgement and reliability. DOE Exhibit 4.

III. Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c).

A DOE personnel security hearing is “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a
showing of derogatory information raising security concerns, the burden is on the individual to produce
evidence sufficient to convince the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995)
(affirmed by OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned
above, the testimony at the hearing and of all of the other evidence in the record in this proceeding, I find
that the individual has made this showing, and that his clearance should therefore be restored.

The testimonial and documentary evidence presented by the individual indicates that he has abstained from
alcohol use for over a year, and that he has made a concerted effort to remove the professional and
personal stressors from his life that contributed to his maladaptive alcohol usage. The individual’s co-
workers both testified that they had not seen anything about the individual or his behavior that would cause



Case No. VSO-0490 (H.O. Palmer May 23, 2002)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0490.htm[11/29/2012 1:36:55 PM]

them to doubt his reliability or judgement. Hearing Transcript (Tr.) at 119, 129. In addition, one co-worker
stated that the individual had a good attendance record, with normal sick leave usage. Tr. at 118-119. This
witness further testified that he interacted with the individual away from the office on a regular basis, and
that he had not seen the individual consume alcoholic beverages during the previous 12 months. Tr. at 121.
The EAPRO Manager, a licenced clinical psychologist, testified that she has counseled the individual since
the mid-1990s, that she was familiar with both the individual’s history of alcohol use and the DOE’s
security concerns regarding alcohol abuse and dependence, and that she currently has no concerns about
the individual’s judgement or reliability. Tr. at 139.

The individual testified that he had his first alcoholic beverage, a beer, during the summer before his
senior year in high school. For the next eight or nine years, he drank sporadically - once or twice a year.
After his marriage, he stated that he would drink a glass or two of wine with his wife at dinner once or
twice a month. Tr. at 160-162.

After the individual went to work for the DOE contractor in the early 1990s, “things [started] spinning out
of control.” Tr. at 154. The organization that he was a part of “was in the process of collapsing,” and he
had to select about 30 people to be laid off. Id. The individual testified that this was “an incredibly
stressful ordeal,” and he had difficulty in isolating these pressures from his life at home. He began
working at least 12 hours a day, five days a week, and a half day on either Saturday or Sunday. Tr. at 149.
His wife did not like the long hours or the manner in which job- related stress affected the individual’s
temperment, and they drifted apart. Tr. at 154. The individual stated that his excessive alcohol use was a
factor in his marital difficulties, but was not a primary one. Tr. at 155. Instead, “it was a crutch to deal
with work stress.” Id. In 1995, the individual voluntarily entered a 28 day in-patient alcohol treatment
program, followed by 90 days of out-patient treatment and regular AA meetings. After the individual’s
relapse and subsequent DUI in 1996, he was permitted to continue in the EAPRO program. His treatment
during this time consisted of monthly meetings with the EAPRO Manager, alcohol and drug testing, and
regular AA meetings.

After two full years of sobriety, the individual was determined to have completed EAPRO, and was
discharged from the program. DOE Exhibit 13. The individual testified that he then made a personal
commitment to drinking in moderation. His alcohol use during this time would generally consist of two to
three beers over five and one half to six hours while golfing, twice per month. Tr. at 173-174. He also
stopped attending AA meetings, explaining that although he found them “modestly beneficial,” he would
continually encounter people at the meetings whom he managed at work, and these people would
sometimes violate AA’s confidentiality requirement, causing difficulties in the individual’s professional
life. Tr. at 176-177.

Since the January 2001 PSI, which focused primarily on his alcohol consumption, the individual has
committed himself to total abstinence from alcohol use. Tr. at 186. He testified that his last drink was a
glass of wine at dinner with his wife during that month. Id. In support of his claim of abstinence, he cited
the “normal” results on the blood work and urinalysis that he had done in October 2001. The prospect of
losing his clearance has “been a very eye-opening experience,” the individual stated, adding that he has
started counseling again with the EAPRO Manager and has asked to be re- enrolled in his employer’s
random substance abuse testing program. Tr. at 189-190. Also, in recent years, the individual and his wife
have taken measures to improve their marriage. The individual testified that they have started attending
church regularly. Tr. at 190. He also indicated that he has reduced the length of his work week from 65-70
hours to 40-45 hours, Tr. at 148, thereby giving him more time to spend with his wife. Tr. at 191. His job-
related stress has also been reduced because he has learned to delegate responsibility more effectively and
because the lay-offs and “down-sizing” are no longer taking place. Id.

The DOE psychiatrist, who was present during the testimony of the individual and his witnesses, testified
that the information provided was sufficient to change the individual’s diagnosis.

. . . I’m hearing both from [the individual] and [the EAPRO Manager], that there has been a
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12 month period of remission and that [the individual’s] intent is to maintain that remission.
And . . . using the standards of DSM-IV, his alcohol dependence at this point can be
categorized as being in full sustained remission. And as such there are no signs or symptoms
that will cause . . . a defect in his judgement and reliability. The only . . . issue of concern . . .
is he has a history of having relapsed in the past, even after a remission of as long as two
years.

Tr. at 200-201. When asked what the individual could do to alleviate this concern, the DOE psychiatrist
stated that

[f]rom what I hear from the testimony here . . . he seems to be on the right track. He’s been
doing all of these things to, first of all, lessen the pressures on him, secondly, building up his
support system. And most of all by continuing to abstain from alcohol.

Tr. at 202.

Based on the information presented at the hearing, I conclude that the individual has abstained from
alcohol use for at least 12 months and has ameliorated the environmental factors that contributed to his
excessive drinking. Regarding the individual’s abstention from alcohol use, I find the individual’s
testimony on this issue to be credible and adequately supported by the testimony of the co-worker who
stated that he associated with the individual on a regular basis away from the job site and had not seen him
ingest alcohol over the preceding 12 months; and by the results of the urine and blood analyses that the
individual had performed in October 2001. These results show no evidence of alcohol use by the
individual. Individual’s Exhibit 2. I am also convinced that the individual has not only abstained from
alcohol use, but has also made significant lifestyle changes that will reduce the chances of a relapse. He
has made a sustained effort to lessen the amount of stress in his life by spending less time at work and by
working to improve his relationship with his wife. I agree with the DOE psychiatrist that these stressors
contributed to the individual’s maladaptive alcohol use, Tr. at 89, and that successfully controlling them
will help to ensure against a relapse. Tr. at 202. Finally, I believe that the individual’s periodic counseling
sessions with the EAPRO Manager will also help the individual to remain abstinent.

IV. Conclusion

I therefore find that the individual has successfully mitigated the security concerns set forth in the
Notification Letter. Based on the record in this proceeding, I agree with the EAPRO Manager and with the
DOE psychiatrist that the individual is not currently suffering from any significant defect in judgement or
reliability, and I conclude that restoring the individual’s access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Accordingly, I
recommend that the individual’s access authorization be restored.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: May 23, 2002

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

2/ On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending
procedures for making final determinations of eligibility for access authorization.  66 Fed. Reg.
47061 (September 11, 2001).  The revised regulations were effective immediately upon publication
and govern the present Decision.

* The original of this document contains information which is subject to withholding from disclosure under
5 U.S.C. 552.  Such material has been deleted from this copy and replaced with XXXXXXX’s.

September 20, 2002
DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: October 4, 2001

Case Number: VSO-0492

This Decision concerns the eligibility of XXXXXX XXXXX XXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."  A Department of Energy (DOE) Operations Office suspended the individual's access1/

authorization under the provisions of Part 710.    As set forth in this Decision, I have determined on the2/

basis of the evidence and testimony presented in this proceeding that the individual’s security clearance
should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE, contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material.  Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made 
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after consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest."  10 C.F.R. § 710.7(a).

In this instance, the individual obtained a security clearance from DOE as a condition of his employment
with a DOE contractor.  However, DOE initiated formal administrative review proceedings by informing
the individual that his access authorization was being suspended pending the resolution of certain
derogatory information that created substantial doubt regarding his eligibility.  This derogatory information
is described in a Notification Letter subsequently issued to the individual on August 22, 2001, and falls
within the purview of potentially disqualifying criteria set forth in the security regulations at 10 C.F.R.
§ 710.8, subsections k and l.  More specifically, the Notification Letter alleges that the individual has
"[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances .  .  .,” 10 C.F.R. § 710.8(k) (Criterion K), and has “engaged in
unusual conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes
reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which may cause
[him] to act contrary to the best interests of the national security,”  10 C.F.R. § 710.8(l) (Criterion L).  The
bases for these findings are summarized below.

The Notification Letter states that in April 2000, the individual tested positive for marijuana on a scheduled
drug test taken by the individual to secure his commercial driver’s license.  During a subsequent
Supplemental Investigation (SI) conducted concerning the matter, the individual freely admitted that he
used marijuana that was provided to him by his spouse a few days prior to the drug test.  The individual
further acknowledged during the SI that he was aware that it was wrong and illegal to use any type of
controlled substance.  The Notification Letter further states that on June 16, 1992, the individual signed a
DOE Drug Certification in which he agreed never to be involved with illegal drugs, and acknowledged his
understanding that any such use would place his security clearance in jeopardy.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on October 4, 2001, the
individual exercised his right under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b). 
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date
was established.  At the hearing, the DOE Counsel called a Personnel Security Specialist as its sole
witness.  Apart from testifying on his own behalf, the individual called as witnesses his supervisor and a co-
worker, who are both close friends, and also his Employee Assistance Program counselor (EAP
Counselor).  The transcript taken at the hearing will be hereinafter cited as "Tr.".  Various documents that
were submitted by the DOE Counsel and the 
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individual during this proceeding constitute exhibits to the hearing transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

The individual accepted a position with a DOE contractor in 1992 and was required to obtain a security
clearance as a condition of his employment.  In the course of investigating the individual’s suitability to hold
a security clearance, the individual revealed that he had previously used illegal drugs and he therefore was
required to complete a Drug Questionnaire.  In his Drug Questionnaire, dated June 3, 1992, the individual
specified that he had used one illegal drug, marijuana, on seven or eight different occasions while in college. 
On the basis of this information, DOE required the individual to execute a Drug Certification as a
prerequisite to receiving his security clearance.  In the Drug Certification, executed on June 16, 1992, the
individual agreed to never be involved with illegal drugs while holding a DOE access authorization, and
acknowledged his understanding that violation of this agreement may result in the loss of his security
clearance and job.

However, as stated in the Notification Letter, the individual tested positive for marijuana on a drug test
administered by his employer in April 2000.  Upon receiving this information, the individual’s employer
immediately placed the individual on two weeks suspension without pay and required that he enter into a
drug education/counseling program administered by the employer’s Employee Assistance Program (EAP). 
This program entailed monthly counseling sessions with the EAP Counselor coupled with random drug
screens, over a one-year period beginning in May 2000.

In March 2001, DOE initiated a Supplemental Investigation (SI), conducted by investigators from the U.S.
Office of Personnel Management (OPM), into the circumstances that precipitated the individual’s positive
drug test for marijuana.  During the SI, the individual freely admitted to the OPM investigators that in
April 2000, he smoked a marijuana cigarette at home with his wife during the weekend prior to the failed
drug test.  The individual explained that the marijuana cigarette was given to his wife by an acquaintance at
her health club.  The individual stated further that they did not smoke the marijuana when his wife first
showed it to him, but they later smoked the marijuana after talking about it and believing that it would
create a feeling of nostalgia stemming back to their college days.  The individual’s wife corroborated the
story recounted by the individual to the OPM investigators.  The individual and his wife also stated that this
marijuana use was an isolated event and 
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that neither of them had smoked marijuana since college.  The individual erroneously believed that this one
instance of sharing a single marijuana cigarette would not be detected in a drug screening and the individual
himself ironically scheduled the failed drug test the following week.  Although the individual is subject to
random screening, the individual explained that he scheduled this particular drug test himself since it was
required in order to maintain his commercial driver’s license under Department of Transportation (DOT)
regulations.

During the Supplemental Investigation, however, the individual further revealed that the information given
on his 1992 Drug Questionnaire was not completely accurate.  The individual informed the investigators
that in addition to marijuana, he now remembers trying cocaine and quaaludes while in college.  According
to the individual, he did not intentionally conceal this other drug use but did not recall it when rushing to
complete the Drug Questionnaire by the deadline imposed.   The individual stated that in the course of his
EAP counseling sessions, however, he was led to reflect more deeply upon prior instances of drug use and
recollected single occurrences in which he used cocaine and quaaludes in college.  The individual therefore
reported this additional drug use to the OPM investigators.

The individual was fully cooperative in his EAP treatment program and successfully completed all
requirements in May 2001.  The EAP Counselor is highly complimentary of the individual and his efforts
toward full rehabilitation and reformation.  The individual is adamant that he learned his lesson and will
never use illegal drugs again.  For reasons unrelated to the incident, the individual is now divorced from the
wife who brought home the marijuana cigarette.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996).  In this type of case, we are dealing
with a different standard designed to protect national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  Once DOE has made a showing of derogatory information raising security concerns, the
burden is on the individual to come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard implies that there is a
strong presumption against the granting or restoring of a security clearance.  See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. 



- 5 -

Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption
against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After due deliberation, it
is my determination that the individual’s access authorization should be restored since I conclude that such
restoration would not endanger the common defense and security and would be clearly consistent with the
national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in support of this determination
are discussed below.

A.  Derogatory Information

In this case, the individual admittedly used an illegal drug, marijuana.  While the individual maintains that it
was an isolated, one-time occurrence, any use of illicit drugs raises the legitimate security concerns of
DOE.  As explained by the Personnel Security Specialist during the hearing, illegal drug use raises a
security concern with regard to an individual’s reliability and trustworthiness for it reflects a deliberate
disregard for state and federal laws prohibiting such use.  Tr. at 17, 31.  "The drug user puts his own
judgment above the requirements of the laws, by picking and choosing which laws he will obey or not
obey.  It is the further concern of the DOE that the drug abuser might also pick and choose which DOE
security regulations he will obey or not obey with respect to protection of classified information." 
Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995); see Personnel
Security Hearing, Case No. VSO-0283, 27 DOE ¶ 82,822 (1999).  In addition, a person who uses
cocaine or other illegal drug may possibly open himself to blackmail or other forms of coercion, because
he may want to conceal his use.  It has also been noted that "any drug usage while the individual possesses
a [security] clearance and is aware of the DOE's policy of absolute abstention demonstrates poor
judgment."  Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶ 82,761 at 85,579 (1995).

DOE also suspended the individual’s security clearance citing Criterion L, based upon its finding that he
has engaged in unusual conduct which tends to show that he is not honest, reliable or trustworthy.  The
individual was a security clearance holder at the 
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3/ According to the individual’s wife, she met the woman at the gym where she works out two to
three times per week.  On one occasion, they began talking about their high school and college
experiences while using the treadmill adjacent to one another, and the individual’s wife mentioned
that she and the individual occasionally used marijuana while in college.  The woman subsequently
gave her a marijuana cigarette wrapped in a brown paper, stating that it was a gift for “old times
sake.”  Exh. E (SI) at 4-5.  

time of his marijuana use and was well aware of DOE’s zero-tolerance drug policy.  In addition, the
individual willingly used marijuana despite his promise by signing the Drug Certification in June 1992, never
to use illegal drugs again while holding a DOE security clearance.  The DOE further found that in
completing his Drug Questionnaire in 1992, the individual failed to list his experimental use of cocaine and
marijuana while in college.

In view of the undisputed record in this case, I find that DOE appropriately invoked Criterion K and
Criterion L in suspending the individual’s access authorization.  I now turn to the mitigating evidence
presented in the record of this case.  For the reasons below, I have concluded that the individual has
presented sufficient mitigating evidence to overcome the security concerns of DOE.

B.  Mitigating Evidence

1.  Marijuana Use

I initially find that the individual’s use of marijuana with his wife was a one-time isolated incident.  The
individual appears truthful to me and is adamant in stating that his use of marijuana in April 2000 was an
isolated occurrence, and was the only time he used marijuana since college.  Tr. at 62-63, 67.  A number
of Hearing Officers have considered cases in which an individual claims that a positive drug test was the
result of an isolated incident of drug use occasioned by an uncharacteristic lapse in judgment.  As it has
previously been pointed out, a claim of this nature raises a degree of skepticism since while it is possible, it
is certainly unlikely that a one-time drug use would happen to be followed in close proximity by a random
drug test.  See Personnel Security Hearing, Case No. VSO-0094, 26 DOE ¶ 82,753 at 85,515 (1996). 
In the present case, however, the drug test failed by the individual was not random but one scheduled by
the individual himself who mistakenly believed that a one-time use of a small amount of marijuana would
not be detected.   Tr. at 50.  That the individual would schedule a drug test shortly after such use appears
to support his claim that it was a one-time isolated incident.

However, other evidence leads me to accept the individual’s assertion that his use of marijuana was an
isolated occurrence.  First, the individual’s wife corroborated the individual’s account to the OPM
investigators who conducted the Supplemental Investigation.  The individual’s wife confirmed that she was
given the marijuana cigarette by an acquaintance she met while exercising at her health club,  and that 3/
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prior to the evening when they smoked the marijuana neither she nor the individual had used or
experimented with any illegal substance since college.  Exh. E (SI) at 4-5.  Secondly, the individual has
been tested a number of times prior to May 2000 and had never tested positive for a controlled substance. 
The individual has been subject to drug random testing since he was hired by the DOE contractor and has
been randomly selected on four or five occasions under this program.  In addition, the individual was
required to submit to mandatory drug testing a minimum of four times a year under DOT rules.  Tr. at 51-
52.  The EAP Counselor confirmed that the individual had never received a positive test result prior to
May 2000.  Id. 

Next, I also find convincing evidence in the record that the individual is fully reformed  from the behavior
which led him to yield to his wife’s suggestion that they smoke the marijuana.   After receiving the positive
test result, the individual was required by his employer to immediately begin monthly counseling sessions
with his EAP Counselor and random drug screens over the next twelve months.  See Exh. L and N.  The
individual fully satisfied all aspects of the treatment program, as reported by the EAP Counselor in her
letter to the individual’s employer dated May 29, 2001.  Exh. O.  However, the EAP Counselor was much
more glowing in her praise of the individual in her hearing testimony.  According to the EAP Counselor, the
individual “took to treatment like a duck to water, [p]articipated, got involved”  Tr. at 39, and “[h]e
completed the program to the best of his ability . . . a success story for my office.”  Tr. at 43.  Indeed, the
EAP Counselor stated that she considered the individual to be a model and would use him to counsel
others in the drug treatment program.  Tr. at 48.

I believe the individual has remained drug free in the two and one-half years that have elapsed since April
2000, and that he will continue to do so.  As noted by EAP Counselor, the individual has remained subject
to random drug testing by his employer as well as mandatory drug testing (now six times a year) under
DOT rules, and has not received another positive test result.  Tr. at 42, 51-52.  The EAP Counselor
considers the individual reformed and rehabilitated from his isolated instance of drug use, and does not
believe that the individual will return to use of illegal drugs.  Tr. at 46-47, 52.  Finally, I found the individual
very persuasive in his testimony that he learned his lesson and that the EAP counseling he received has
strengthened his resolve to never use illegal drugs again.  Tr. at 64-65.

In similar cases, Hearing Officers have concluded that the security concerns arising from drug use were
overcome where the individual was able to present persuasive evidence that the drug use was an
aberrational, isolated occurrence and that the 
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4/ The “Adjudicative Guidelines for Determining Eligibility for Access to Classified Information,” 10
C.F.R. Part 710, Appendix B, specify the conditions that mitigate security concerns stemming from
illegal drug use:

(a) The drug involvement was not recent;
(b) The drug involvement was an isolated or aberrational event;
(c) A demonstrated intent not to abuse drugs in the future;
(d) Satisfactory completion of a prescribed drug treatment program, including rehabilitation
and aftercare requirements, without recurrence of abuse, and a favorable  prognosis by a
credentialed medical professional.

Guideline H, 66 Fed. Reg. at 47070.  In the present case, I find that the individual satisfies all of
these conditions with the exception of (a), since his drug use in April 2000 still might be considered
“recent.”  That the individual has had no further drug involvement in the 2½ years since that time,
however, certainly supports his assertion that he will not use illegal drugs again.

individual will not be involved in the use of illegal drugs again.  See, e.g., Personnel Security Hearing,
Case No. VSO-0116, 26 DOE ¶ 82,765 (1997), aff’d (OSA 1997); Personnel Security Hearing, Case
No. VSO-0128, 26 DOE ¶ 82,784 (1997), aff’d (OSA 1997).  Accordingly, I conclude that the
individual has adequately mitigated the concerns of DOE under Criterion K. 4/

2.  Trustworthiness

DOE also expresses security concerns in the Notification Letter under Criterion L that the individual has
engaged in conduct which tends to show that he is not honest, reliable and trustworthy.  In this regard,
DOE states that the individual violated the Drug Certification that he signed in 1992 promising to never use
illegal drugs again, and failed to disclose on his 1992 Drug Questionnaire his experimentation with cocaine
and quaaludes while in college.

Certainly, the violation of a Drug Certification is a very serious matter, casting doubt upon the individual’s
judgment and trustworthiness.  See Personnel Security Hearing, Case No. VSO-0512, 28 DOE ¶           
 (August 15, 2002); Personnel Security Hearing, Case No. VSO-0321, 27 DOE ¶ 82,842 (2000);
Personnel Security Hearing, Case No. VSO-0266, 27 DOE ¶ 82,811(1999).  In the present case,
however, the individual did not go seeking drugs on his own volition but was instead tempted by his wife
who brought the marijuana home.  The individual proved to be vulnerable to this temptation apparently
because he and his wife had used marijuana together on several occasions while in college, where they
met.  The individual maintains that he did not recall signing the Drug Certification at the time, but he was
well aware that use of an illegal drug could place his security clearance and job in jeopardy.  Tr. at 68. 
Thus, the individual admittedly exercised very poor judgment in yielding to his wife’s suggestion 
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5/ The EAP Counselor also deemed in significant that the individual is now divorced from the wife
who brought home the marijuana.  Tr. at 50.  The individual clarified, however, that it was not the
marijuana incident that precipitated their divorce.  Tr. at 62.

to smoke the marijuana.  The individual now states candidly that “I’m sorry that I did do that and I did
break a promise.”  Tr. at 68.

While the individual’s violation of his Drug Certification cannot totally be excused, I have  determined that
the individual has sufficiently mitigated the security concerns of DOE in this regard.  In similar cases,
Hearing Officers have found that the security concerns attached to the violation of a Drug Certification may
be overcome under circumstances such as the present, where the individual’s drug use was an isolated
aberrational event, the individual has acted in a forthright manner in facing the consequences of his action
and there is convincing evidence that the individual’s drug use is highly unlikely to recur.    See, e.g.,5/

Personnel Security Hearing, Case No. VSO-0313, 27 DOE ¶ 82,835 (2000).

I am also persuaded by the testimony of the individual’s supervisor and co-worker, close friends of the
individual, as well as the testimony of the EAP Counselor, with the regard to the individual’s reliability and
trustworthiness.  The supervisor and co-worker have known the individual for more than ten years and
were uniform in their praise of the individual as honest, dependable and trustworthy.  Both expressed
considerable surprise when the individual was suspended for failing a drug test.  Tr. at 54-55, 57-58.  As
noted above, the EAP Counselor deems the individual to be honest and trustworthy to the degree that she
would use the individual to counsel others in her program.  Tr. at 48.  The EAP Counselor further noted
that she had spoken to the individual’s general manager and other co-workers as part of her assessment of
the individual.   She found that “[the individual] has a very good reputation with that group of people and I
don’t have any evidence to indicate that he’s been anything but trustworthy.”  Tr. at 52.

Finally, I believe that the individual is being honest when he says that at the time he filled out his Drug
Questionnaire in 1992, he did not recall the single instances in college when he tried cocaine and
quaaludes.  The individual explained that at the time he filled out the Drug Questionnaire, he had one day to
complete the form and mail it in and he remembered using only marijuana which he admittedly smoked on
several occasions with friends while in college.  Tr. at 70; Exh. J.  The individual appeared to me to be
truthful during his testimony that he did not recall the instances of experimental use of cocaine and
quaaludes until undergoing EAP counseling when he was induced to think more carefully about any
instances of prior drug use.  Tr. at 66.  The individual readily admitted that he experimented with cocaine
and quaaludes during the Supplemental Investigation although he could have withheld this information.  I
believe his candor on this issue is consistent with my overall impression 
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of his honesty and truthfulness.  On the basis of the record before me, I have concluded that the individual
did not knowingly attempt to conceal these other instances of drug use when completing his Drug
Questionnaire in 1992, but that his willingness to admit these matters at this time reflects his honesty and a
reformed attitude with regard to drug use, achieved through successful EAP counseling. 

II.  Conclusion

As explained in this Decision, I find that DOE properly invoked 10 C.F.R. §§ 710.8(k) and (l) in suspending
the individual's access authorization.  For the reasons I have described above, I find that the individual has
engaged in the use of illegal drugs and engaged in conduct that tends to show that he is not honest, reliable and
trustworthy.  I have also determined, however, that the individual has adequately mitigated the legitimate
security concerns stemming from these actions.  I therefore conclude that restoring the individual’s access
authorization would not endanger the common defense and security and would be consistent with the national
interest.  Accordingly, I find that the individual’s access authorization should be restored.

The review procedures applicable to proceedings under Part 710  were revised effective September 11, 2001.
66 Fed. Reg. 47061 (September 11, 2001).  Under the prior procedures, the review of a Hearing Officer
Opinion was performed by the Director, Office of Hearings and Appeals.  10 C.F.R. § 710.28(a).  Under the
revised procedures, the review is performed by an Appeal Panel.  10 C.F.R. § 710.28(b)-(e).

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: September 20, 2002
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FEBRUARY 15, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 10, 2001

Case Number: VSO-0493

This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization(1) under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material." The individual’s access authorization was
suspended by the Manager of a Department of Energy Operations Office (DOE) pursuant to the provisions
of Part 710. For the reasons stated below, I conclude that restoring the individual’s access authorization
would not endanger the common defense and security and would be clearly consistent with the national
interest. 10 C.F.R. § 710.27(a).

I. Background

The individual is an employee of a contractor at a DOE facility. He has been employed at the facility since
1994, and was granted a security clearance in 1996. DOE Exhibits 21, 28. The individual was legally
prescribed prescription pain-killers beginning in 1993. In 2000, after becoming addicted to one of his
prescribed medications, the individual engaged in unusual behavior, including the forging of prescriptions,
and ultimately checked himself into a drug rehabilitation clinic. This chain of events led the local DOE
security office to conduct a Personnel Security Interview (PSI) with the individual on August 29, 2000.
See DOE Exhibit 13. The local office ultimately determined that the derogatory information concerning
the individual created a substantial doubt about his eligibility for an access authorization, and that the
doubt could not be resolved in a manner favorable to the individual. Accordingly, the local DOE security
office suspended the individual’s access authorization, and obtained authority to initiate this administrative
review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter to the individual.
DOE Exhibit 1; see 10 C.F.R. § 710.21. That letter informed the individual that information in the
possession of the DOE created a substantial doubt concerning his eligibility for access authorization. The
Notification Letter included a statement of the derogatory information and informed the individual that he
was entitled to a hearing before a Hearing Officer regarding his eligibility for access authorization.

file:///ps401-500.htm#vso0493


Case No. VSO-0493 (H.O. Goering February 15, 2002)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0493.htm[11/29/2012 1:36:57 PM]

The individual requested a hearing, and the local DOE security office forwarded the individual’s request to
the Office of Hearings and Appeals (OHA). The Director of OHA appointed me as the Hearing Officer in
this matter. Prior to the hearing, counsel for the local DOE security office submitted exhibits. Testifying at
the hearing were a local DOE personnel security specialist, the manager of the local DOE personnel
security program, a physician’s assistant, a personal friend of the individual, a former co-worker, a local
DOE contractor employee assistance counselor, and the individual. The individual submitted exhibits at
the hearing and provided additional documents subsequent to the hearing.

II. Analysis

A. Criteria Cited by the Local DOE Security Office

The derogatory information cited in the Notification Letter issued to the Individual falls within the ambit
of two regulatory criteria, paragraphs (k) and (l) of 10 C.F.R. § 710.8. DOE Exhibit 1. Criterion K
concerns information that an individual has

[t]rafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances established pursuant to section 202 of the Controlled Substances
Act of 1970 . . . except as prescribed or administered by a physician licensed to dispense drugs in the
practice of medicine, or as otherwise authorized by law.

10 C.F.R. § 710.8(k). Criterion L pertains to information that the individual has

[e]ngaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include, but are not limited to,
criminal behavior, a pattern of financial irresponsibility, or violation of any commitment or promise upon
which DOE previously relied to favorably resolve an issue of access authorization eligibility.

10 C.F.R. § 710.8(l).

B. Facts of the Case and the Security Concerns They Raise

The following facts relevant to present case are not in dispute: In 1993, the individual began taking a
prescription drug to treat pain related to a "failed cervical epidermal." DOE Exhibit 14 at 5. The
individual's doctor increased the dosage of the pain-killer in 1995, after the individual was involved in an
auto accident. Id. at 6. After the individual’s doctor recommended that the individual switch to a long-
acting medication, the individual began to take prescribed dosages of a new drug, OxyContin (an opiate),
in 1997. Transcript of Personnel Security Hearing (hereinafter “Tr.”) at 111. As the individual developed a
tolerance to the drug, his doctor periodically increased the dosage. Id.

In the summer of 2000, the individual’s doctor went on vacation. The individual described his situation at
that time in his hearing testimony.

Before she went on vacation she always called me and asked me where I was on my medication, and then
she’d write a script, date it, postdate it, and it would be kept in a file behind the counter where the nurses
are, and I’d come in at an appropriate time to pick it up. Well, this time she left; when I called up they
said, she’s gone for three weeks. I said, what? I didn’t even know she was going on vacation, and I was
getting low on my medication. I was abusing, so I knew I was taking more than I should.

Tr. at 122-23. The individual explained that he was taking more OxyContin than prescribed because he
had run out of Norco, another prescription medication (opiate) he was taking for “break-through pain.”
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What happened was I ran out of Norco quicker than I though I was going to run out, and the doctor wasn’t
in the office and she didn’t leave a script behind. When I called the substitute doctor and told him my
break-through medication, I ran out, he wouldn’t refill it. He said, you’re supposed to have it 30 days. And
I said, well, Doctor and I have an understanding that I can run out on this early and I can still get a refill.
He said, I’m not going to do it. So I had to go back and rely upon my OxyContin, which meant now I was
using more OxyContin than I would normally use.

Tr. at 123.

Because he could not get a legitimate prescription, the individual on at least two separate occasions in
June and/or July 2000 forged and had filled a prescription for OxyContin. Tr. at 112; Transcript of
Personnel Security Interview (hereinafter “PSI”) at 14-16. Shortly after learning that his forgery had been
discovered by both the pharmacy and the doctor whose prescriptions were forged, the individual made an
appointment to see another doctor on July 18, 2000. Tr. at 120. On that date, the individual was seen by a
physician’s assistant who, after consultation with the doctor, told the individual that the clinic would not
be prescribing medication for the individual on that day. According to the contemporaneous notes of the
physician’s assistant, the individual responded that

[the doctor] and I were “chicken shit.” Following this he endorsed suicidal ideation, stating that blowing
his brains out would be an option and adequate solution to this problem. He then informed me that he had
access to a firearm in his automobile in the parking lot. I attempted to intervene regarding the suicidal
remark, informing him that if he were truly suicidal he needed to present himself to an emergency room
for treatment; however, the patient stormed out of the office to his automobile, leaving the parking lot at a
high rate of speed.

DOE Exhibit 20 at 2.

Two days later, on July 20, 2000, the individual checked into the chemical dependency unit of a local
health center, where he remained (aside from a brief absence on July 25) until he was discharged on
August 2, 2000. DOE Exhibit 19.

On January 19, 2001, the individual pled guilty to a charge of unlawful possession of a legend drug, a
misdemeanor, and was sentenced to a term of 365 days, 360 of which were suspended on the condition of
the payment of court costs and fees, and 5 of which were to be served in the form of 40 hours of
community service.

I agree with the local DOE security office that these undisputed facts create a substantial doubt concerning
the individual's eligibility for access authorization. By forging prescriptions, the individual engaged in
behavior that demonstrated both dishonesty and disregard for the law. Such behavior raises concerns that
the individual may similarly disregard other laws, including those which protect classified information and
special nuclear materials. Illegal activity may also render an individual susceptible to blackmail or
coercion. Furthermore, the disturbing behavior of the individual in interacting with the physician’s
assistant on July 18, 2000, described above, raises questions about the individual’s reliability.

C. Whether the Security Concerns Have Been Resolved

A hearing under Part 710 is held “for the purpose of affording the individual an opportunity of supporting
his eligibility for access authorization,” i.e., “to have the substantial doubt regarding eligibility for access
authorization resolved.” 10 C.F.R. § 710.21(b)(3), (6). “In resolving a question concerning an individual's
eligibility for access authorization,” I must consider

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the voluntariness of participation; the absence or presence of
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rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or recurrence; and
other relevant and material factors.

10 C.F.R. § 710.7(c).

In the present case, the individual does not dispute that his behavior raises legitimate security concerns.
However, he contends that this conduct was the product of his drug addiction. See Tr. at 124 (“I needed to
get the medication. When I was in [the rehabilitation clinic] they told us that . . . to ask a person who is
fully addicted to any kind of a drug at all, to ask them to reduce their medication is like asking you not to
breathe as much.”) He points to the time (17 months at the time of the hearing) that has passed since he
engaged in the behavior, and the fact that he had never engaged in such behavior before. Tr. at 137. He
also notes that in 1998, he attempted to participate in a pain management program at a state university, but
could not do so because his insurance company would not pay for it. See Tr. at 95; Individual’s Exhibits
10, 11, 12.

First, I cannot find that the individual, absent a drug addiction, is any more predisposed than the average
clearance holder to engage in similar unusual, dishonest, or criminal behavior in the future. The individual
is 56 years old now, he was 54 when the conduct occurred, and there is no allegation that the individual
has engaged in similar conduct in the past. While there is no dispute that the individual engaged in serious
criminal behavior, this is not a case of an individual trying to blame his commission of a more “generic”
crime, such as robbery or assault, on his drug addiction. Rather, it is self-evident that the specific conduct
in question was fueled by the individual’s desire to obtain the drug to which he was addicted. Moreover,
the individual never chose to become involved with illegal drugs, but rather became addicted via legal
prescriptions, pursuant to medical advice. Thus, I believe that, with sufficient assurance that the individual
will not become addicted to a drug in the future, he will not present a security risk. I will next examine the
likelihood of the individual’s future addiction.

There is no question that the individual has taken significant steps to deal with his addiction, as he has
documented and as he described at the hearing:

Over the last 17 months I’ve demonstrated my attempt to not abuse prescription medication any further by
completing [an inpatient treatment] program and voluntarily attending their after care program. In
addition, I have changed my lifestyle to include recovery tools like daily exercise, careful dieting, church
attendance to strengthen my spiritual awareness -- which is important in the [Narcotics Anonymous]
program, by the way -- and associating with other recovering addicts as I do.

Tr. at 137-37.

Nonetheless, at the hearing, the director of the local DOE personnel security program testified as follows
regarding his office’s position.

I think if we want to refer back to the April 20 of 1994 version [of the DOE’s Adjudicative Guidelines for
Determining Eligibility for Access to Classified Matter and Special Nuclear Material], which was the most
recent written internal document that gave time frames relative to the various times of rehabilitation, let’s
say, or mitigating factors, in addiction, when there was criminal behavior associated with it, the time frame
for rehabilitation, amongst other factors that need to be considered, were generally anywhere from 12 to
24 months. The department has usually, usually, not all cases, focused on the 24-month factor when
addictive behavior has been associated with some criminal activity, whether it be trafficking in illegal
drugs, whether it be falsification kinds of issues associated with addiction.

Tr. at 89.

I have reviewed the guidelines to which the local personnel security program manager referred. First,
because the guidelines are not included in the Part 710 regulations, I do not consider them to be in any
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way binding on my opinion in this case.(2) Moreover, as the introduction to the guidelines points out, “it
must be realized that the nature and complexities of events and human behavior preclude the development
of a single set of strict guidelines that can be equally applied in every access authorization determination.
Accordingly, these guidelines are not intended to be interpreted as inflexible rules of procedure.”
Department of Energy Adjudicative Guidelines for Determining Eligibility for Access to Classified Matter
and Special Nuclear Material (April 1994) at 1.

Even if the guidelines were binding, I would not be led to the inexorable conclusion that they require two
years to demonstrate rehabilitation in the present case. No such inflexible rule applies. The guidelines list
three possible mitigating factors in the case of illegal drug use. The two that could apply in the present
case are “[t]he drug involvement was more than 12 months ago and the individual is willing to offer
assurance that he/she will not be involved with drugs while holding a DOE access authorization” and
“[t]here is documented evidence of satisfactory completion by the individual of a drug treatment or
rehabilitation program and the individual is willing to offer assurance that he/she will not be involved with
drugs while holding a DOE access authorization.” Id. at 21.(3) The guidelines also advise that

12 to 24 months of rehabilitation and reformation (total abstinence from any involvement with illegal
drugs, or the abuse of legal drugs) may be required to fully resolve the security concern. The opinion of
competent medical authority may be taken into account as to whether a 12 or 24 month period of
abstinence is necessary to demonstrate adequate evidence of rehabilitation and reformation.

Id. at 22.

Regarding criminal activity and whether it extends the minimum period for rehabilitation, the guidelines
specify that the following are mitigating factors:

(2)The crime was an isolated incident.

(3)The individual was pressured or coerced into committing the act and those pressures are no longer
present in the individual’s life.

. . . .

(5)There is clear evidence of successful rehabilitation.

(6)Although charged with a felony, the actual conviction is a misdemeanor.

(7)The individual’s association with persons involved in criminal activity has ceased.

Id. at 23-24.

Each of the mitigating factors listed above applies in the present case. The individual’s drug involvement
was more than 12 months ago and he is willing to offer assurance that he will not be involved with drugs
while holding a DOE access authorization. While the individual forged more than one prescription, the
crime was isolated in time to a relatively brief period during which the individual was apparently at the
height of his drug addiction. The pressure of drug addiction, which surely contributed to his actions, is no
longer present in the individual’s life, there in no allegation that the individual was or is associated with
persons involved in criminal activity, and I don’t believe he has such associations. Moreover, the
individual was convicted of a misdemeanor, not a felony. DOE Exhibit 8.

In the case of someone exhibiting both drug use and criminal behavior, the remaining relevant mitigating
factors concern whether the individual is rehabilitated from his prior behavior. Because, as I found above,
the individual’s conduct was a product of his drug addiction, the relevant issue then becomes the extent of
the risk that the individual will become addicted to drugs in the future. First, I find that the individual has
shown no heightened propensity at all for becoming involved with illicit drugs in the future. Unlike in
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many cases of illegal drug use, the individual never made a conscious choice to become involved with
illegal drugs. Rather, the individual’s addiction arose via the extended use of legal prescriptions, pursuant
to medical advice. Thus, I have no reason to believe that the individual will, in a sober and non-addicted
state, choose to begin use of illicit drugs, since he has never made such a choice in the past. Indeed the
individual did not even choose, in the first instance, to use the particular legal drug that led him down the
road to addiction, as that addictive drug was chosen and prescribed by his doctor.

Thus, the identifiable future risk to the national security stems from the chance that the individual will
again become addicted to a prescription drug. This chance is hard to quantify. Presumably, any doctor
would carefully consider the individual’s medical history before prescribing him another opiate or other
addictive drug. This is one check against future risk. Should that fail, and the individual is again legally
using a potentially addictive prescription drug, there is obviously the danger that the individual will relapse
into drug abuse or addiction. To help evaluate this type of risk, OHA hearing officers have typically turned
to an objective, expert assessment as to an individual’s prognosis. See, e.g. Personnel Security Hearing ,
Case No. VSO-0412, 28 DOE ¶ 82,972 (2000); Personnel Security Hearing , Case No. VSO-0389, 28
DOE ¶ 82,777 (2000); Personnel Security Hearing , Case No. VSO-0313, 27 DOE ¶ 82,835 (2000);
Personnel Security Hearing , Case No. VSO-0219, 27 DOE ¶ 82,779 (1998); Personnel Security Hearing ,
Case No. VSO-0179, 27 DOE ¶ 82,755 (1998); Personnel Security Hearing , Case No. VSO-0146, 26
DOE ¶ 82,788 (1997); Personnel Security Hearing , Case No. VSO- 0130, 26 DOE ¶ 82,779 (1997).

In the present case, the record contains the December 13, 2000 report of a DOE consultant-psychiatrist
who diagnosed the individual at the time with “Chronic opiate dependence in complete remission of 147
days with an effective recovery program.” The report concludes:

[The individual] has no family history of addiction, but clearly developed opiate addiction from
prescriptions medications. He is currently involved in a very satisfactory and successful recovery program
and, at this time, his rehabilitation program is effective. He shows no evidence of any defects of reliability
or judgment. His current urine tests are negative for opiates.

I would ask that you consider a monitoring program, which would involve monthly or every other month
urine tests for opiates, which could be completed over a period of a year.

DOE Exhibit 9 at 3-4.

It has been more than a year since this diagnosis was made. Ideally, I would have liked to hear from this
same DOE consultant-psychiatrist at the December 2001 hearing in this matter, so that he could opine as
to the individual’s prognosis now that twelve months have passed since his December 2000 report.
Unfortunately, neither party chose to call this expert. At the prehearing conference held in this matter, I
told the parties of my concern regarding the lack of a contemporaneous expert opinion in the record. I
advised the individual that the hearing would provide him the opportunity to call an expert to testify as to
his current state of rehabilitation, and told the parties that I would be willing to postpone the hearing if the
individual needed additional time for this purpose. The individual declined this opportunity, while the
counsel for the local DOE security office felt such testimony would not be helpful since it was the position
of that office that “at least a two-year period would be the minimum required to show rehabilitation for the
drug addiction and criminal behavior.” Tr. at 10.

However, the DOE counsel ultimately decided to call to testify a counselor from the local DOE employee
assistance program. This counselor has extensive credentials and experience in the area of substance abuse
and dependence. Tr. at 62-63. This witness testified as to the significance of various points of time into
the rehabilitation process, including 90 days, twelve months, and two years. Tr. at 65, 70, 77. But the
counselor did not endorse the requirement of a minimum time period for rehabilitation in general, nor in
this particular case, as reflected in the following response to my question at the hearing:

Q.[I]s two years the time in which you’re going to feel comfortable saying, okay, two years is enough, or -
-
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A.No, that’s on each individual case. This person certainly has a good recovery, looking at this case.
Certainly is on the right track, certainly is following through. So the risk factors -- I don’t know if the
person is employed, those kind of things, but is sounds like the risk factors are minimal.

Tr. at 79.(4)

Evaluating the risk of relapse into drug addiction is not an exact science, in part because there is no fixed
time period after which one can definitively be pronounced rehabilitated. Nonetheless, a determination
regarding eligibility for access authorization requires a predictive assessment, and I believe the future risk
of relapse in this case is low enough to resolve the security concerns in question. While the DOE
consultant-psychiatrist who examined the individual in December 2000 did not testify at the hearing, his
report recommended “a monitoring program, which would involve monthly or every other month urine
tests for opiates, which could be completed over a period of a year.” Though this recommendation was not
followed, the year in which such a program would have taken place has now passed, and there is no
allegation that the individual has relapsed into drug abuse or addiction, even without the advantage of a
monitoring program. Based on the individual’s credible hearing testimony and the absence of any
evidence to the contrary, I believe the individual has remained free of improper drug use and addiction.
Finally, the employee assistance counselor concluded at the December 2001 hearing that the individual
“certainly has a good recovery” and that “the risk factors are minimal.” Tr. at 79.

III. Conclusion

In sum, although both the individual’s drug use and criminal behavior raise security concerns, nothing
about the individual’s past behavior indicates that he would present a heightened security risk in the future
unless he were again to become addicted to prescription drugs. I find that the chance of such a relapse is
low enough that what risk it does present is acceptable. For the above-stated reasons, “after consideration
of all the relevant information, favorable and unfavorable,” I conclude that restoring the individual’s
“access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest.” 10 C.F.R. §§ 710.7(a), 710.27(a).

Steven J. Goering

Hearing Officer

Office of Hearings and Appeals

Date: February 15, 2002

(1)Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a). Such authorization will be referred to variously in this opinion as access authorization or security
clearance.

(2) The Part 710 regulations were revised effective September 11, 2001, and new government-wide
guidelines were appended “for reference purposes” to the revised regulations. 66 Fed. Reg. 47061, 47067
(September 11, 2001). Because the Notification Letter in this case was issued prior to the effective date of
those revisions, the prior version of the regulations applies in the present case. Id. at 47061.

(3) A third factor assumes “drug involvement within the past 12 months.” It is not applicable here.

(4) The counselor made this statement regarding the individual’s case despite earlier expressing some
concerns about the quality of the particular treatment center used by the individual. Tr. at 75-76.
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May 24, 2002

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Opinion

Name of Case: Personnel Security Hearing

Date of Filing: October 17, 2001

Case Number: VSO-0495

This Opinion concerns the eligibility of XXXXXXXXXXXXX (the Individual) to retain his DOE access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” The Department of
Energy (DOE) suspended his access authorization under the provisions of Part 710. This Opinion
considers whether, on the basis of the evidence and testimony in this proceeding, the access authorization
should be reinstated to the Individual. For the reasons stated below, it is my opinion that the Individual's
access authorization should be reinstated.

I. BACKGROUND

The Individual is an employee of a DOE contractor. On September 15, 2000, he was charged with Driving
Under the Influence (DUI). As a term of the sentence, he was required to attend an alcohol awareness
program, which he did at a local hospital. He also informed DOE of his arrest, as required by his access
authorization. He underwent a Personnel Security Interview at his local area office on October 24, 2000,
and, because alcohol was involved, was referred for a Psychiatric Evaluation. The Psychiatric Evaluation
occurred on March 13, 2001. Both the doctor at the hospital where he underwent treatment following the
DUI and the DOE Psychiatrist diagnosed the Individual with Alcohol Abuse, continuing. Due to some
remaining questions, he underwent another Personnel Security Interview (PSI) on April 25, 2001, at the
Operations Office. During the April 25, 2001 PSI, the Personnel Security Specialist (PSS) conducting the
PSI thought she smelled alcohol on the Individual and questioned him about it. He indicated that he had
not had a drink that morning. Two other PSSs, not involved in the case, also thought they smelled alcohol
on the Individual. After the Individual departed, the Local Security Office reported the Individual for a
fitness for duty evaluation. Since the Individual was not at his normal duty station, the area office, he did
not return to work that day. He testified that he had a couple of beers at a bar then returned to his hotel
room and drank some more. At about 4:00 p.m. on April 25, 2001, he received a telephone call from his
supervisor, asking him to report to the Local Security Office. He got into his rental car and drove to the
Local Security Office, where he was found to have a blood alcohol level (BAL) of .17.

Since April 25, 2001, the Individual entered the Employee Assistance Program (EAP) at DOE and a 30
day in patient alcohol treatment program. He has joined Alcoholics Anonymous (AA) and continues to
attend on a weekly basis. At the time of the Hearing, the Individual had been abstinent for 10 months.

Because of the concerns raised by the Individual’s alcohol use, his access authorization was suspended and
an administrative review proceeding was initiated. See 10 C.F.R. § 710.9. The DOE issued a letter
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notifying the Individual that information the DOE possessed created a substantial doubt concerning his
eligibility for access authorization. See August 14, 2001 Letter from Local Security Office to Individual
(August 14, 2001 Notification Letter); 10 C.F.R. § 710.21. The August 14, 2001 Notification Letter
specifies two areas of derogatory information described in 10 C.F.R. § 710.8. The Notification Letter
charges that the Individual is or has been “a user of alcohol habitually to excess, or [has] been diagnosed
by a board-certified psychiatrist, or other licensed physician or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.” August 14, 2001 Notification Letter, Enclosure 1 at 1; 10
C.F.R. § 710.8(j) (Criterion J). The Notification Letter also charges that the Individual “has engaged in
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion, and
exploitation, or duress.” Id.; 10 C.F.R. § 710.8(l) (Criterion L).

The Individual filed a request for a hearing. This request was forwarded to the Office of Hearings and
Appeals, and I was appointed Hearing Officer. A telephone conference was held prior to the Hearing. 10
C.F.R. § 710.25(f). The Hearing was held pursuant to 10 C.F.R. § 710.25(g). At the Hearing, the Local
Security Office presented the DOE Psychiatrist, and three PSSs. The Individual represented himself and
presented four witnesses: his counselor, two co-workers, and his wife. He also testified on his own behalf.

II. STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The regulations
state that the access authorization decision “is a comprehensive, common-sense judgment, made after
consideration of all the relevant information, favorable or unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.” 10 C.F.R. § 710.7(a). I have considered the following factors in rendering this
Opinion: the nature, extent, and seriousness of the conduct; the

circumstances surrounding the conduct, including knowledgeable participation; the frequency and recency
of the conduct; the Individual's age and maturity at the time of the conduct; the voluntariness of the
Individual's participation; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, exploitation, or
duress; the likelihood of continuation or recurrence; and other relevant and material factors. See 10 C.F.R.
§§ 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the testimony and
exhibits presented by both sides in this case. After reviewing the record in this case, I find that the
Individual has convinced me that restoring his security clearance would not endanger the common defense
and would be clearly in the national interest.

III. FINDINGS OF FACT AND CONCLUSIONS
OF LAW

The Local Security Office has asserted under Criterion J that the Individual “is a user of alcohol habitually
to excess, or [has] been diagnosed by a board-certified psychiatrist, or other licensed physician or a
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” August 14, 2001
Notification Letter, Enclosure 1 at 1; 10 C.F.R. § 710.8(j). The Local Security Office has asserted under
Criterion L that the Individual “has engaged in unusual conduct or is subject to circumstances which tend
to show that he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be
subject to pressure, coercion, and exploitation or duress.” August 14, 2001 Notification Letter, Enclosure 1
at 1; 10 C.F.R. § 710.8(l). The Notification Letter bases its Criterion J derogatory information on the DOE
Psychiatrist’s evaluation, the local hospital doctor’s evaluation, and on the events that occurred on April



Case No. VSO-0495 (H.O. Fishman May 24, 2002)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0495.htm[11/29/2012 1:36:58 PM]

25, 2001 during the Individual’s PSI. DOE Exhibit 4, Enclosure 1. In his report, the DOE Psychiatrist
stated his opinion that the Individual is an alcohol abuser, continuing. DOE Ex. 7 at 5. In making this
diagnosis of alcohol abuse, the DOE Psychiatrist relied on The Diagnostic and Statistical Manual of the
American Psychiatric Association, IVth Edition (DSM-IV).(1) Id. at 2. The DOE Psychiatrist did not find a
defect in the Individual’s judgement or reliability when not under the influence of alcohol. Id. The local
hospital’s doctor also concluded that the Individual is a continuing alcohol abuser. DOE Ex. 19 at 1. The
Notification Letter bases its finding that Criterion L derogatory information exists on the fact that the
Individual admitted to having consumed alcohol the night prior to the PSI, although two doctors had
suggested abstinence. Id. Further, the Individual’s BAL was .17 at a time when he should have been at
work at the Operations Office. Id. at 2. Finally, the Individual drove a government leased vehicle with a
BAL that exceeded the legal limit for intoxication in the state. Id. I believe that the evidence shows that
the actions alleged in the Notification Letter in regard to Criterion L were the result of his drinking. If he
adheres to his pledge of abstinence, such actions will not occur again. The Criterion L security concerns
are co- extensive with those raised under Criterion J, and they stand or fall with them. Personnel Security
Opinion, 28 DOE ¶ ______, n. 1, Case No. VSO-0498 (March 21, 2002). Because the underlying behavior
upon which the Local Security Office relies is so closely related, I will consider both Criteria together.

DOE Psychiatrist

The DOE Psychiatrist based his diagnosis of the Individual on his March 13, 2001 interview with the
Individual and the DOE Case Summary, which included the local hospital doctor’s report and the
transcript of the October 24, 2000 PSI. DOE Ex. 7, at 1. The DOE Psychiatrist states he found at that time
that the Individual suffered from alcohol abuse, continuing, because the Individual has been a heavy user
of alcohol during periods of stress, boredom, and frustration in his life. Hearing Transcript (Tr.) at 19. The
DOE Psychiatrist testified that the Individual did not meet the criteria for a diagnosis of alcohol
dependence. Id. at 18. The DOE Psychiatrist further stated that he would change his diagnosis to alcohol
abuse by history after an individual had been actively participating in programs such as AA for six
months. Id. at 27. He further testified that he does not see the one year term of abstinence as a definite
time frame for saying a person is clean and sober. Id. at 29.

Individual’s Counselor

The Individual’s counselor, a psychologist with the EAP, testified at the Hearing that the Individual was
referred to the counselor by the EAP after the PSI on April 25, 2001. The counselor testified that she first
met with the Individual in June 2001, although they had a telephone conversation in May 2001 when the
Individual was in treatment at an inpatient program. The counselor was assigned to monitor the
Individual’s progress through the EAP outpatient recovery program and is an employee at the local
operations office. She did find alcohol abuse but no alcohol dependence. Tr. at 111. She added that the
Individual is in early partial remission. Id. Further, she stated that the Individual has been abstinent for
about 10 months. Id. at 112. She stated that the results of the Individual’s random testing, required by the
EAP, have been negative. Id. at 117. The counselor stated that the Individual’s prognosis for remaining
abstinent is very good. Id. at 120. The counselor would also not use the one year time frame as an absolute
measure of whether someone was rehabilitated or reformed. Id. at 123. Like the DOE Psychiatrist, the
counselor believes that abstinence is a constant process. Id. Finally, the counselor testified that she did not
believe the Individual’s motivation for remaining abstinent was recovering his clearance. Id. at 127. She
believes that he “hit bottom” on April 25, 2001, when he finally realized he had a problem. Id.

Individual’s Wife

The Individual presented the testimony of his wife. His wife testified that the Individual has followed the
EAP as required. Tr. at 91. He went to an impatient program that requested family participation. Id. at 92.
His wife attended and found them interesting. Id. She testified that he attends AA meetings and sees a
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psychiatrist both on a regular basis. Id. at 94. She further testified that the Individual has the support of his
entire family. Id. at 96.

Individual’s co-workers

The Individual presented two co-workers. Both indicated that he is a good worker and very reliable. Tr. at
85, 103. They never saw him either come to work under the influence of alcohol or consume alcoholic
beverages during work hours. Tr. at 83-84, 107. Neither co-worker socializes with the Individual, so they
were unable to testify as to his current drinking habits. Id. at 87, 107

Individual

The Individual stated that he did not drink the morning of the April 25, 2001 PSI. Tr. at 131-32. He
asserted that he did have some beers the night before at dinner. He went to bed around 11:30 p.m. and had
to get up at 3:30 a.m to get to the PSI. Id. He testified that he went to a bar after the PSI, because he was
feeling a little angry, and had a couple of beers and a “burger.” Id. at 134. He continued to drink after
returning to his hotel room. Id. He received a telephone call around 4:00 p.m. telling him to call a division
leader at the Operations Office. Id. The division leader told him to come back to the Office, because they
needed to talk. Id. When he arrived at the Office, he was told it was a fitness for duty evaluation. Id. The
Individual indicated that he did not consider himself to be absent without authority from work. The area
office where he was stationed at the time allows for flexibility in his work schedule. Id. at 159. The
Individual did not have any work to do at the Operations Office on April 25, 2001. Id. at 161. He testified
that if he had gone to the Office, they would not have had work for him to perform, so he just didn’t go.
Id.

The Individual admitted that he did have a problem with alcohol. He is attending counseling, AA, and
receiving random testing. He believes he will overcome the problem but knows that he must take it one
day at a time. At the Hearing, he stated that he was an alcoholic. Tr. at 131.

IV. ANALYSIS

I believe that the concerns outlined by the Local Security Office in the Notification Letter are valid. The
Individual’s behavior in the end of 2000 and the beginning of 2001, prior to April 26, 2001, rose to a level
of which the Local Security Office should be concerned. The Individual was charged with DUI, and
entered a treatment program as a result of that charge. On April 25, 2001, the Individual drove a car after
having consumed a number of beers. However, I believe that the Individual has mitigated those concerns
by his behavior during the ten months preceding the Hearing. According to his testimony and the
testimony of his witnesses, the Individual has been totally abstinent for 10 months. The DOE Psychiatrist
made a diagnosis of Alcohol Abuse, continuing, in March 2001. The Individual’s counselor agreed. They
both testified that they would not require a one year period of abstinence to say that a person is
rehabilitated or reformed. They testified that rehabilitation or reformation is a day by day step. The
counselor stated that she does not believe the Individual is a threat to relapse. He has made up his mind to
be abstinent and states he intends to abide by that decision. She stated that he has the tools he needs to
deal with the stress, boredom, and frustration that can occur in his life. The DOE Psychiatrist did not have
an opinion on the Individual’s current diagnosis, because he interviewed the Individual 11 months prior to
the Hearing. He did state that he would change his diagnosis to partial remission after a six-month period
of abstinence. When asked, the DOE Psychiatrist stated that his finding of obsessive-compulsive in Axis 2
of the DSM-IV could help the Individual in his attempt to remain abstinent. The Individual’s wife testified
that the Individual does not drink. If they have dinner at a restaurant, he will drink iced tea, where before
he would drink a beer. Although they do keep alcoholic beverages in the house for guests, the Individual
does not partake.
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Based on the foregoing, I find that the individual has mitigated the security concerns raised under Criteria
J.(2) The last alcohol-related incident occurred April 25, 2001. As of the Hearing date, the Individual has
not consumed any alcoholic beverages since that date, a period of 10 months. I believe he is committed to
his abstinence. The Individual is sincere in his desire not to drink again. Given the Individual’s 10 months
of abstinence, his counselor also believes he is committed to his abstinence. Consequently, I am convinced
that the Individual is reformed or rehabilitated from his previous alcohol problem and that the security
concerns raised under Criteria J have been mitigated.

V. CONCLUSION

For the above-stated reasons, after consideration of all the relevant information, favorable and
unfavorable, I conclude that restoring the Individual’s access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. 10 C.F.R. §§
710.7(a), 710.27(a).

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the current procedures, the review is performed by
an Appeal Panel. 10 C.F.R. § 710.28(b)-(e).

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: May 24, 2002

(1) The DSM-IV is a standard reference source, the purpose of which is to provide a guide for diagnosis
of psychological conditions for use by clinical practitioners. DSM-IV at xxiii.

(2) I note that there is a difference between a diagnosis of alcohol abuse and the more serious alcohol
dependence.
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March 15, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing:October 26, 2001

Case Number: VSO-0496

This Decision addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R. Part 710. Pursuant to these
regulations, the Individual requested a hearing to resolve concerns about his eligibility for access
authorization. 10 C.F.R. § 710.21(3)(ii). As explained below, the Individual has not resolved the DOE's
security concerns. I therefore find that his access authorization should not be restored.

The Individual is an employee at a facility (the facility) operated by the Department of Energy (DOE), and
has held access authorization for a number of years. The DOE obtained reliable information indicating that
he suffers from alcohol abuse. See 10 C.F.R. § 710.8(j). Consequently, the DOE suspended the
Individual’s access authorization. The Individual then requested a hearing.

BACKGROUND

There is no dispute about the essential facts in this case. The Individual began consuming alcohol after
high school, and continued a pattern of heavy drinking throughout his adult life. In 1978, the Individual's
neighbors filed charges about intolerable noise and unacceptable behavior at drinking parties at the
Individual's

house. The charges were dropped.

While serving in the military in the 1980's, he was counseled on several occasions and given a written
reprimand for drinking and fighting. After leaving the military, the Individual would drink between one
and three six-packs of beer every weekend.

In 1986, the Individual was arrested for assaulting his wife at a party where he had been drinking. His
wife later dropped the charges. In 1993, he was arrested for assaulting his sister at a party where he had
been drinking. Once again, the charges were dropped. In 1998, there were three occasions where the
Individual became involved in fighting related to his alcohol consumption.

In 2001, the Individual was arrested for driving while intoxicated.(1) The court released him from jail and
issued an order forbidding him to use alcohol pending trial. The Individual has acknowledged drinking
during the period covered by the court order. The charges were dropped when the police officer failed to
show up at trial, but the Individual's license was suspended because he had refused to take a Breathalyser
test at the time of his arrest.

The Individual was referred to a DOE consulting psychiatrist for an examination. The consulting
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psychiatrist diagnosed the Individual with alcohol abuse, and issued a report detailing his findings. The
facility suspended the Individual's access authorization, and the Individual requested a hearing to provide
evidence in support of restoring his access authorization.

HEARING TESTIMONY

At the hearing, the Individual presented the testimony of five coworkers and testified in his own behalf.
The DOE presented the testimony of the consulting psychiatrist and a personnel security specialist.

The Individual

The Individual testified that he had met with a substance abuse therapist three weeks before the hearing.(2)
Although the therapist declined to testify at the hearing, the Individual produced a letter that she wrote
describing their meeting. The therapist wrote:

[The Individual] is enrolled in our psycho-educational group for addictive disorders.... This is
a series of eight group sessions that will examine the nature of addiction, the consequences of
excessive use, and to review the disease concept as well as recovery skills. It is not intended
to be a treatment program, per se, and at this point in time, [the Individual] is not interested in
that level of care.

His prognosis is somewhat guarded as clearly alcohol has been an issue for him for some time
and it would be more beneficial for him to address the issue in a more direct fashion.... It is
clear that even some people who have some level of addictive disorder and who one does not
think may be able to obtain and maintain abstinence, are sometimes able to do so. So, I do
remain somewhat hopeful regarding [the Individual].(3)

The Individual testified that since both the consulting psychiatrist and the therapist had diagnosed him with
an alcohol disorder, he would not contest the diagnosis contained in the Notification Letter. He was
equivocal, however, as to whether he believed he actually had an alcohol disorder.(4)

The Individual stated that he has not had an alcoholic drink since his meeting with the therapist.(5) He
further testified that he would abstain from alcohol if that meant he could keep his job and his access
authorization.(6) The Individual believes that the testimony given by his coworkers demonstrates that he is
a person of strong will and determination. He contends that the coworkers' testimony shows that he can be
trusted to keep his word about abstaining from alcohol consumption in the future.(7)

Witness 1

Witness 1 is a manager at the facility. He has known the Individual for five years, and was the Individual's
manager for part of that time. Of ten supervisors that Witness 1 managed, he rated the Individual as the
best. He testified that he has also participated in some social activities with the Individual, and has been a
guest at the Individual's home. He has never seen the Individual intoxicated.(8)

Witness 2

Witness 2 is a supervisor and the Individual’s colleague. He has known the Individual for about five years.
He testified that he has socialized with the Individual on several occasions, and has seen the Individual
drink alcohol, but not become intoxicated. He described the Individual as being reliable in every way and
as possessing outstanding judgment.(9)

Witness 3

Witness 3 is an administrative assistant who has worked for the Individual’s manager. She has known the
Individual for three years. She has socialized with the Individual only during one business trip, where she
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observed the Individual drink alcohol without becoming intoxicated. She testified that the Individual is an
outstanding supervisor and a perfectionist.(10)

Witness 4

Witness 4 is a supervisor and the Individual’s colleague. He has known the Individual for fifteen years. He
has socialized with the Individual on numerous occasions. While socializing, he has seen the Individual
drink but never become intoxicated. He described the Individual as a model supervisor and a person he
was comfortable with having around his family.(11)

Witness 5

Witness 5 has worked with the Individual as a colleague for about twenty years. His social contact with
the Individual has been limited to some office parties. He has seen the Individual drink alcohol at these
parties, but not become intoxicated. He described the Individual’s judgment and reliability as excellent.

The Consulting Psychiatrist

The consulting psychiatrist testified as to the basis for his diagnosis of alcohol abuse. He cited the
following factors in the Individual’s history:

1. Two alcohol-related arrests, for driving while intoxicated approximately one year before the
hearing, and an earlier arrest for domestic battery.

2. A series of alcohol-related fights that did not result in the Individual’s arrest.
3. Several medical problems including elevated liver enzymes and fatty infiltration of the liver, that are

indicative of heavy alcohol consumption.
4. Reports in the background investigation that the Individual could consume up to twelve cans of beer

without showing any effects, which is indicative of tolerance for alcohol resulting from frequent
heavy consumption.

5. Information in the record indicating that heavy alcohol use by the Individual was a factor in the
breakup of his marriage.(12)

In order for the Individual to demonstrate adequate rehabilitation or reformation from his alcohol disorder,
the consulting psychiatrist recommended that he undergo one to two years of abstinence from alcohol,
with participation in an outpatient program such as Alcoholics Anonymous.(13)

The consulting psychiatrist also commented on the testimony of the Individual’s witnesses, who uniformly
described the Individual as a highly successful and reliable worker. The psychiatrist testified that:

I don’t see any contradiction ... a person could have significant problems in one area of ... life,
and yet be able to function pretty highly in another.... I don’t see that the fact that he can
function very well at work would rule out the things that I said in my report. My fear ... would
be [that] alcohol would have a high risk of starting to creep into work-related issues.(14)

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
the individual to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
interests of national security" standard for the granting of security clearances indicates that determinations
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should err, if they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

In the present case, there is no dispute that the Individual suffers from alcohol abuse. The sole question is
whether the Individual’s assurance that he will abstain from drinking provides sufficient evidence of
rehabilitation or reformation from alcohol abuse to resolve the DOE's security concerns. I find that it does
not.

As an initial matter, the three weeks of abstinence claimed by the Individual does not provide evidence of
reformation or rehabilitation. As the consulting psychiatrist pointed out, the Individual's history indicates
that he is a binge drinker, and would typically have periods of problems connected with alcohol
consumption separated by periods of abstinence. Thus, three weeks of abstinence does not represent a
fundamental change in the Individual's behavior.

Moreover, as the consulting psychiatrist testified, the relapse rate for persons attempting to overcome
alcohol disorders is very high for the first year. With only three weeks of abstinence, the Individual is at a
significant risk of returning to drinking. Further, it is clear that the Individual does not fully accept the
diagnosis of alcohol abuse, and that he is not interested in obtaining treatment for alcohol abuse. A short
period of abstinence and an unwillingness to accept the diagnosis and seek treatment indicates to me that
the Individual is very likely to have additional problems related to alcohol consumption.

The Individual’s witnesses all testified that the Individual is an outstanding supervisor who possesses a
great deal of determination in accomplishing tasks. However, as the consulting psychiatrist pointed out, an
impressive work record does not rule out active alcohol abuse. On the basis of the facts in this case, I find
that the Individual's alcohol abuse remains a security concern.

CONCLUSION

I find that the Individual suffers from alcohol abuse and has not shown adequate evidence of rehabilitation
or reformation, and has thus failed to resolve concerns about his eligibility for access authorization. He has
not provided adequate evidence of rehabilitation or reformation to convince me that he has overcome his
problem. Consequently, I believe that the Individual has not shown that restoring his access authorization
would not endanger the common defense and security, and would be clearly consistent with the national
interest. I therefore find that the Individual's access authorization should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the revised procedures, the review is performed by
an Appeal Panel. 10 C.F.R. § 710.28(b)-(e).

Warren M. Gray
Hearing Officer
Office of Hearings and Appeals

Date: March 15, 2002

(1) The Individual admits drinking before the arrest, but denies he was intoxicated.

(2) Transcript of Hearing (Tr.) at 59.

(3) Individual’s Exhibit 1, letter from therapist.

(4) Tr., at 6-7, 56-57, 60.

(5) Tr., at 49.
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(6) Tr., at 54-58.

(7) Tr., at 7, 8, 82.

(8) Tr., at 8-24.

(9) Tr., at 24-28.

(10) Tr., at 28-33.

(11) Tr., at 33-43.

(12) Tr., at 65-68.

(13) Tr., at 71-72.

(14) Tr., at 79-80.
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March 21, 2002

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 31, 2001

Case Number: VSO-0498

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as "the individual")
to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” A
Department of Energy (DOE) Operations Office suspended the individual's access authorization under the
provisions of Part 710. The issue before me is whether, on the basis of the evidence and testimony in this
proceeding, the individual's access authorization should be restored. For the reasons stated below, the
individual's access authorization should not be restored.

I. BACKGROUND

The present proceeding arose after the individual was arrested and convicted of “aggregated DUI,” in
1999, that is, driving under the influence of alcohol with a blood alcohol level of more than twice the legal
limit. The DOE conducted a Personnel Security Interview (PSI) of the individual on February 15, 2001
(the 2001 PSI). The 2001 PSI failed to resolve DOE’s security concerns about the individual. The
individual was referred to a DOE consultant psychiatrist (DOE Psychiatrist), who evaluated him in person
and reviewed his personnel files. The individual’s access authorization was suspended and an
administrative review proceeding was initiated. See 10 C.F.R. § 710.9.

On September 28, 2001, the DOE issued a letter notifying the individual that the DOE possessed
information that created a substantial doubt concerning his continued eligibility for access authorization
(the Notification Letter). The Notification Letter specifies two areas of derogatory information described in
10 C.F.R. §§ 710.8(j) and (l) (Criteria J and L). The individual then filed a request for a hearing. This
request was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as hearing
officer. A hearing was held under 10 C.F.R. Part 710. At the hearing, the DOE called three witnesses: the
DOE Psychiatrist, a security manager for the individual’s employer, and the individual. The individual also
called three witnesses-- his wife and two associates from Alcoholics Anonymous-- and testified on his
own behalf. The record of this proceeding was closed on February 6, 2002, when OHA received a copy of
the transcript of the hearing (Tr.).

II. STANDARD OF REVIEW

The hearing officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). Part 710 generally
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provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest. Any doubt as to the individual’s access authorization eligibility shall
be resolved in favor of the national security." 10 C.F.R. § 710.7(a). I have considered the following factors
in rendering this decision: the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
the individual's age and maturity at the time of the conduct; the voluntariness of the individual's
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors. See 10 C.F.R. §§
710.7(c), 710.27(a). The discussion below reflects my application of these factors to the testimony and
exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility
for an access authorization. 10 C.F.R. § 710.9(a). The individual must then resolve that question by
convincing the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). In the present
case, the individual has not convinced me that restoring his security clearance would not endanger the
common defense and would clearly be in the national interest.

III. FINDINGS OF LAW AND FACT

The individual has a long history of alcohol-related arrests extending from 1972 to 1999. Most of these
arrests occurred when he was a youth. In fact, the most recent arrest preceding the 1999 arrest occurred in
1986. The 1999 arrest ultimately led to an evaluation by the DOE Psychiatrist, who diagnosed the
individual as suffering from alcohol abuse without adequate evidence of rehabilitation or reformation. In
his evaluation the DOE Psychiatrist expressed his opinion that, in the individual’s case, adequate evidence
of rehabilitation or reformation would require the individual’s participation in an “outpatient treatment of
moderate intensity, such as Alcoholics Anonymous a few times per week, perhaps with individual
counseling as well,” for one to two years. DOE Exhibit (Ex.) 3 at 9. The DOE Psychiatrist also expressed
his concern that the individual had not displayed the desire to enter into treatment for his alcohol abuse. Id.
Nevertheless, several months after the evaluation, the individual began attending Alcoholics Anonymous
meetings and, according to witnesses, participating fully and seriously. At the time of the hearing, he had
been active in AA and had been working with an AA sponsor for three months.

A. Criterion J

The Notification Letter states that the individual “has been diagnosed by a psychiatrist . . . as suffering
from alcohol abuse.” See 10 C.F.R. § 710.8(j). The individual does not challenge that diagnosis and admits
that he is an alcoholic. Tr. at 11. He also admits that for many years he felt he was not an alcoholic and
that he could control his drinking. Tr. at 21-22. He does not dispute the facts surrounding the seven
alcohol-related arrests listed in the Notification Letter. This derogatory information creates serious
security concerns about the individual.

In other DOE security clearance proceedings, hearing officers have consistently found that a diagnosis of
alcohol abuse raises important security concerns. See, e.g., Personnel Security Hearing (Case No. VSO-
0079), 25 DOE ¶ 82, 803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing (Case No. VSO-
0042), 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing (Case No. VSO-
0014), aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995). In this case,
the risk is that the individual’s excessive use of alcohol might impair his judgment and reliability to the
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point that he will fail to safeguard classified matter or special nuclear material. It is appropriate for the
DOE to question a person’s reliability when that person excessively consumes alcohol, operates a motor
vehicle while mentally impaired, and gets arrested. See, e.g., Personnel Security Hearing (Case No. VSO-
0476), 28 DOE ¶ 82,827 at 85,864 (2001).

Since there is reliable, derogatory information that creates a substantial doubt concerning the individual's
continued eligibility for access authorization, I need only consider below whether the individual has made
a showing of mitigating facts and circumstances sufficient to overcome the DOE's security concerns under
Criterion J arising from his alcohol abuse. Because the hearing officer may restore an individual’s access
authorization only if it “would not endanger the common defense and security and would be clearly
consistent with the national interest,” 10 C.F.R. § 710.27(d), the individual must provide convincing
evidence mitigating those security concerns. In the present case, there are a number of factors I have
considered in determining whether the questions raised under 10 C.F.R. § 710.8(j) are resolved. Many of
the individual’s alcohol-related arrests occurred more than 20 years ago, when he was relatively young,
and are substantially mitigated by the long period of time that has elapsed since then and by the
individual's youth at the time. He has testified that he has gradually cut back on his alcohol consumption
as he has matured, Tr. at 19, and the reocrd reflects that his alcohol-related arrests have grown less
frequent over time. Nevertheless, his 1999 arrest and the resulting diagnosis of alcohol abuse raise
concerns that are much more difficult to mitigate. Although 13 years had passed since his last alcohol-
related arrest, the 1999 arrest is relatively recent, and cannot be excused as youthful indiscretion.

Moreover, the DOE Psychiatrist’s diagnosis and finding of no rehabilitation or reformation must be given
substantial weight. Id. (and cases cited therein) (great deference given to expert opinions of psychiatrists
and other mental health professionals regarding rehabilitation and reformation). At the time of the
evaluation, the DOE Psychiatrist observed that the individual was still drinking alcohol and did not seem
to think he had a problem with drinking. DOE Ex. 3 at 9. As stated above, he determined that one to two
years of treatment would be necessary to achieve rehabilitation or reformation. Id. At the hearing, the DOE
Psychiatrist expressed the opinion that requiring two years of treatment would be more appropriate than
one: “[G]iven his history and presentation to me, I would probably lean more towards two years than one
year to put him at a spot where I’d say, okay, I’m pretty sure now he’s going to maintain his sobriety.” Tr.
at 35. He further stated that the individual was more resistant than most to recognizing and attempting to
resolve his alcohol problem, despite the strong statements he received from the DOE. Id.

The individual produced a great deal of uncontroverted evidence establishing that he is tackling his alcohol
problem very seriously. He testified that he had been abstinent for three months and participating in AA
for the same amount of time. Tr. at 12. His wife testified that their married life has improved since he
stopped drinking. Tr. at 65. She also testified that now that the individual has made up his mind to stop
drinking, which he had not done in the past, he will succeed. Id. at 70. His AA sponsor and another long-
time AA member testified as to the sincerity of the individual’s commitment to abstain from alcohol. Id.
at 78, 85, 89. I commend the individual for his dedication to this difficult goal, and the record
demonstrates that he has spent the last three months pursuing that goal unimpeachably. Nevertheless, I am
faced with the fact that the individual stopped drinking and started attending AA only three months ago. I
cannot ignore the DOE Psychiatrist’s opinion that two years of treatment, defined as participation in AA as
a minimum, is needed in the individual’s case. Under these circumstances, I cannot find that the individual
is rehabilitated or reformed from his alcohol abuse at this time. Consequently, the individual has not
mitigated the DOE’s security concern under Criterion J regarding his past history of alcohol abuse.

B. Criterion L

The Notification Letter charges that the Individual “has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interests of the national security.” See 10 C.F.R. § 710.8(l). No independent facts in
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support of this concern have been introduced into the record. Rather, the DOE Counsel stated that this
concern rests on the pattern of behavior demonstrated by the list of the individual’s alcohol-related arrests
listed in the Notification Letter. Memorandum of Telephone Conference, January 17, 2002. In addition, the
DOE Psychiatrist testified at the hearing that the individual’s alcohol abuse is a condition that causes a
significant defect in judgment and reliability. Tr. at 57. I find that the DOE was technically correct that the
individual’s behavior raised security concerns that fall within Criterion L. I also find that the individual has
not mitigated these concerns. (1)

IV. CONCLUSION

For the reasons set forth above, I conclude that the individual has not presented evidence that warrants
restoration of his access authorization. Since the individual has not resolved the DOE’s allegations under
Criteria J and L, he has not demonstrated that restoring his security clearance would not endanger the
common defense and would be clearly consistent with the national interest. Therefore, the individual's
access authorization should not be restored.

William M. Schwartz
Hearing Officer
Office of Hearings and Appeals

Date: March 21, 2002

(1) In this case, the Criterion L security concerns are co-extensive with those raised under Criterion J, and
they stand or fall with them. Where, as in this case, there are no independent allegations under Criterion L,
it is my opinion that such piggybacking of charges serves no useful purpose.
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March 15, 2002

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer Decision

Name of Case: Personnel Security Hearing

Date of Filing: October 9, 2001

Case Number: VSO-0499

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxx (the individual) to hold an access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."(1) A DOE Operations Office suspended the individual’s access authorization
pursuant to the provisions of Part 710. As discussed below, after carefully considering the record before
me in light of the relevant regulations, I have determined that the individual’s access authorization should
not be restored.

I. Background

The DOE(2) granted the individual an access authorization in 1976 after the individual had provided verbal
assurances to the DOE that he would not use marijuana in the future. The individual subsequently used
marijuana from 1976 to 1980.

In 1996, the individual completed a Questionnaire for National Security Positions (QNSP) as part of a
routine background reinvestigation. The individual responded negatively to a question on the QNSP asking
whether he had ever illegally used a controlled substance while holding a security clearance. In December
2000, the individual completed another QNSP. This time the individual revealed that he had used
marijuana while holding a security clearance from 1976 to 1980.

The DOE conducted a Personnel Security Interview with the individual in July 2001 to discuss the
individual’s apparent falsification in 1996. Soon thereafter, the DOE suspended the individual’s security
clearance and obtained authority from the Director of the Office of Safeguards and Security to initiate this
administrative review proceeding. In October 2001, the DOE issued a Notification Letter to the individual
setting forth the derogatory information that created doubt about the individual’s continued eligibility for
an access authorization.

In the Notification Letter the DOE asserts that the individual’s intentional falsification of a response on a
security form falls within the ambit of 10 C.F.R. § 710.8(f) and (l) (Criterion F and L respectively).(3) The
DOE further states that Criterion L is applicable because the individual (1) used marijuana while holding a
security clearance and knowing that his behavior was both illegal and contrary to DOE policy; (2) used
marijuana repeatedly after promising the DOE that he would not use illegal drugs again; and (3) waited
until 2000 to disclose that he had continued to use marijuana from 1976 to 1980.

Upon receipt of the Notification Letter, the individual, through his attorney, requested a hearing. The DOE
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transmitted the individual's hearing request to the Office of Hearings and Appeals (OHA) Director, and the
OHA Director appointed me as the Hearing Officer in this case. 10 C.F.R. § 710.25 (a), (b). I subsequently
convened a hearing in this matter within the time frame prescribed by the regulations. 10 C.F.R. §
710.25(g).

At the hearing, 11 witnesses testified. The DOE called one witness, a personnel security specialist. The
individual testified at the hearing and presented the testimony of nine other witnesses: his wife, the Vice-
President of the company for which he works, two social acquaintances, three co-workers, a former
employee and a former supervisor. The DOE submitted eight exhibits into the record (Exhibits 1-8); the
individual tendered 31 (Exhibits A through AE). On February 14, 2002, I received the hearing transcript at
which time I closed the record in this case.

II. Regulatory Standard

A. The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the government
has the burden of proving the defendant guilty beyond a reasonable doubt. The standard in this proceeding
places the burden of persuasion on the individual. It is designed to protect national security interests. The
hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). Once DOE Security has made a showing of derogatory
information raising security concerns, the individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual
therefore is afforded a full opportunity to present evidence supporting his eligibility for an access
authorization. The regulations at Part 710 are drafted so as to permit the introduction of a very broad range
of evidence at personnel security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R.
§ 710.26(h). Thus, by regulation and through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for granting of security
clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a Decision
that reflects my comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable and unfavorable, as to whether the granting or continuation of a person’s access
authorization will not endanger the common defense and security and is clearly consistent with the
national interest. 10 C.F.R. § 710.7(a). I am instructed by the regulations to resolve any doubt as to an
individual’s access authorization eligibility in favor of the national security. Id.

III. Findings of Fact

Most of the facts in this case are undisputed. The individual began working for a DOE contractor in 1976.
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Exhibit (Ex.) 4 at 2. During a background investigation, the DOE learned that the individual had
previously used marijuana. Ex. 5. Before the DOE granted the individual a security clearance, it conducted
a Personnel Security Interview with the individual in May 1976 (1976 PSI) for the purpose of addressing
the individual’s past drug use. Id. During the 1976 PSI the interviewer repeatedly asked the individual to
provide assurances that he would not use marijuana again. Id. After equivocating several times, the
individual finally provided his verbal assurance, stating, “[a]ny assurance you need that I wouldn’t use it
[marijuana], I can give you that.” Id. at 13.

The DOE granted the individual a security clearance in June 1976. Ex. 2. The individual continuously
maintained his security clearance from June 1976 until October 2001. Sometime after the DOE had
granted the individual his security clearance, the individual resumed smoking marijuana. Transcript of
Hearing (Tr.) at 177. According to the individual’s own estimates, he used marijuana as many as 200 times
from 1976 to 1980. Ex. 6. The individual claims he stopped using marijuana in the early 1980s. Ex. 4 at
25.

In 1996, the individual completed a QNSP as part of a routine background investigation. Ex. 7. Question
24 (b) on the 1996 QNSP asks, in relevant part, the following question: “Have you ever illegally used a
controlled substance . . . while possessing a security clearance . . .? The individual responded in the
negative to this query. Id.

In December 2000, the individual completed another QNSP. This time he responded affirmatively to
question 24 (b) on the form and further revealed that he had used marijuana approximately 200 times from
1976 to 1980.

The individual’s revelation prompted the DOE to conduct a Personnel Security Interview with the
individual (2001 PSI). During the 2001 PSI, the individual admitted that he had deliberately falsified the
response to question 24(b) on the 1996 QNSP. Ex. 4 at 10. The individual subsequently explained that he
had lied to the DOE in 1996 because he feared jeopardizing his job which, in turn, would have prevented
him from fulfilling his wife’s dream of building a custom home. Tr. at 188. At the time the individual
completed his 1996 QNSP, he and his wife were in the process of building a new home which, because of
delays in construction and other unforseen expenses, ultimately cost one million dollars.(4)

IV. Analysis and Findings

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c).(5) After due deliberation, I have determined that the individual’s access
authorization should not be restored at this time. I cannot find that such restoration would not endanger the
common defense and security and would be clearly consistent with the national interest. 10 C.F.R. §
710.27(a). The specific findings I make in support of this decision are discussed below.

A. Security Concerns Associated with the Derogatory Information

As noted earlier in this Opinion, the derogatory information in this case arises from (1) the individual’s
false response on the QNSP that he executed in February 1996, (2) his repeated use of marijuana after
having provided verbal assurances to the DOE in 1976 that he would not use illegal drugs, (3) his use of
marijuana over a four-year period while holding a security clearance, and (4) his use of marijuana while
knowing that this conduct was illegal and in violation of DOE policy.

With regard to the falsification at issue, it is undisputed that the individual deliberately lied on a security
form about a significant matter, his use of illegal drugs while holding a security clearance.
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From a security standpoint, false statements made by an individual in the course of an official inquiry
regarding a determination of eligibility for DOE access authorization raise serious issues of honesty,
reliability, and trustworthiness. The DOE security program is based on trust, and when a security clearance
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted again in
the future. See e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515
(1995), 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-
0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000).

As for the individual’s conduct in smoking marijuana from 1976 to 1980 after having given the DOE his
personal commitment to refrain from using illegal drugs, I find that this conduct also raises questions
about the individual’s honesty, reliability and trustworthiness. The individual’s choice to engage in illegal
activity may also have left him susceptible to pressure, coercion, exploitation, or duress which, in turn,
could have caused him to act contrary to the best interests of national security. Compounding the security
concerns surrounding the individual’s drug use is the fact that he used marijuana not only while holding a
security clearance but in spite of his awareness that the DOE’s drug policy prohibited such use.

Based on the record before me, I find that the DOE correctly invoked Criterion F and Criterion L when it
suspended the individual’s security clearance. Nevertheless, a finding of derogatory information does not
end the evaluation of evidence concerning the individual’s eligibility for access authorization. See
Personnel Security Hearing (Case No. VSO-0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999);
Personnel Security Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security
Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).

B. Mitigating Evidence

1. Defenses to Criterion F Allegations

At the hearing, the individual testified that there were many stressors in his life in February 1996 when he
completed his QNSP. He was working on a difficult project at work with a deadline of February 1996. Tr.
at 185. At the same time, the individual was facing mounting cost overruns on a house that he and his wife
were building. Id. at 183-84. According to the individual, he lied on the QNSP because he feared
jeopardizing his job which, in turn, would have jeopardized his wife’s dream of building a custom home.
Id. at 184, 199. The individual admits that he made a “big mistake” in 1996 but argues that he is an
otherwise honest person who has carefully safeguarded classified information for 25 years. Id. at 198.

In his defense, the individual further points out that it was he who voluntarily disclosed his falsification to
the DOE in December 2000 during the course of a routine security reinvestigation. It is the individual’s
position that no one would ever had known about his lie had he not disclosed it himself. While
acknowledging that he knew in December 2000 that he would most likely be required to take a
counterintelligence polygraph examination, the individual maintains that he believed that the examination
would not probe lifestyle issues such as his past illegal drug use.

The individual also presented the testimony of several people who attested to his reputation for honesty,
reliability and trustworthiness. For example, the Vice-President of the company for which the individual
works testified that she “absolutely trusts” the individual and considers it a remarkable act of courage on
his part to come forward with the information about his falsification. Id. at 101, 105. One co-worker
testified that the individual’s lying was out of character for him. Id. at 140. That same witness opined that
the individual is extremely conscientious and conservative on security matters, and is honest, reliable and
trustworthy. Id. at 130, 134. Another co-worker stated at the hearing that “the individual has the highest
integrity of anyone he knows.” Id. at 152.

Finally, the individual submitted a report from a Clinical Psychologist whom he consulted on his own to
obtain an evaluation of substance use and his personality functioning. See Ex. Z. In the report dated
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December 21, 2001, the Clinical Psychologist opined that “[T]here is no indication of characterological
issues that would lead to increased likelihood of dishonesty. The episode of dishonesty under question
appears to be an isolated incident stemming from fear of significantly negative financial/employment
consequences.” Id. at 8.

a. Evaluation of Evidence

As an initial matter, I find that the individual’s falsification was a serious matter. Lying on the form that
supplies the information on which a security clearance is granted or continued subverts the integrity of the
access authorization process. As for the circumstances surrounding the individual’s falsification, it is
undisputed that the individual knowingly and intentionally provided the false information on the security
form.

Regarding the individual’s motives for falsifying the QNSP, I find that they were self-serving. First, the
individual feared losing his job. Second, he did not want to disappoint his wife whose dream it was to
build a custom home. Third, he did not want to jeopardize the huge financial investment that he and his
wife had made in the custom home that was under construction at the time. Because the financial stakes
were so high for the individual at the time he falsified the QNSP, I believe that the individual placed
himself in a situation where he could have been susceptible to blackmail, coercion or duress during this
time.

I find further that there is no basis for ascribing the individual’s falsification to immaturity. At the time the
individual executed his 1996 QNSP, he was a highly educated, mature person who had held an access
authorization for many years.

While it is true that the individual’s falsification is not recent since it occurred more than five years ago,
the individual’s concealment of the truth and deception of the DOE lasted until December 2000. During
the four years that he concealed his falsification, I believe that the individual was vulnerable to blackmail,
extortion, and coercion. That risk no longer seems to exist in view of the individual’s admission in the
2000 QNSP, however.

The individual did not convince me that his 1996 falsification was an isolated incident. I am troubled by
the individual’s behavior surrounding his broken promise to the DOE in 1976. In this regard, I am
concerned that the individual may have deliberately lied to the DOE when he provided his unconditional
assurance not to use drugs again. While the record demonstrates that individual equivocated before
providing his promise to the DOE, the record is clear that the individual agreed not to use marijuana in the
future. Nevertheless, within a short time after giving that unconditional assurance, the individual began to
smoke marijuana. The ease with which the individual disregarded his promise to the DOE raises questions
whether the individual really intended to maintain his personal commitment to the DOE at the time he
made it.

As for the voluntary nature of the individual’s disclosure, I find that his disclosure is entitled to only
neutral weight. While it is true that the individual disclosed his past transgressions on his 2000 QNSP, he
did so only after being confronted with the choice of lying again to the DOE or revealing his past
falsehood. (6) In other cases, Hearing Officers have held that the disclosure of a falsification was not at a
clearance holder’s initiative because it was not made prior to his obligation to complete an updated
Questionnaire for Sensitive Positions. See Personnel Security Hearing, Case No. VSO- 0049, 25 DOE ¶
82,785 (1996), aff’d, Personnel Security Review, Case No. VSA-0049, 25 DOE ¶ 83,011 (1996)
(terminated by OSA, 1996). Moreover, when I questioned the individual at the hearing whether it ever
occurred to him between 1996 and 2000 to “come clean,” the individual responded, “no.” Tr. at 231. This
response suggests to me that the individual would not have revealed his falsification had he not been
prompted to do so by the DOE’s security clearance reinvestigation process.(7) In addition, I am not
convinced that no one would have found out about the individual’s past drug use in the absence of the
individual’s disclosure. The individual admitted that he smoked marijuana with other employees holding
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access authorizations after 1976. It is possible that one of those employees might have shared this
derogatory information with the DOE in connection with their own or the individual’s security clearance
reinvestigation.

While I believed the individual’s testimony that he is now remorseful for his past actions, the individual
did not accept full responsibility for his deliberate falsification until December 2000 when he revealed his
1996 lie to the DOE. During the four-year period that the individual concealed his falsehood from the
DOE, he seemed unfazed by the situation. In fact, he readily admitted that his conscience did not bother
him during this four-year period of concealment. Cf. Personnel Security Hearing, Case No. VSO-0440, 28
DOE ¶ 82,807 (2001) (affirmed by OSA, 2001) (restoration recommended based on evidence including the
fact that the individual was guilt-ridden about his falsification and disclosed information voluntarily after
searching his conscience).

With regard to the issue of rehabilitation or reformation, there is no medical or other type of expert(8) that
can opine about the length of time one needs to be considered rehabilitated from lying. See Personnel
Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995). In other cases,
OHA has stated that it is the subsequent pattern of responsible behavior that is the key to abating security
concerns that arise from irresponsible action. See Personnel Security Hearing, Case No. VSO-0448, 28
DOE ¶ 82,816 (2001), appeal filed (11-month period not sufficient to mitigate four-year period of
deception); Personnel Security Hearing, Case No. VSO-0440, 28 DOE ¶ 82,807 (2001) (affirmed by OSA,
2001) (18 months of responsible, honest behavior sufficient evidence of reformation from dishonesty that
spanned 6-months in duration); Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82, 823
(1999), aff’d, Personnel Security Review, 27 DOE ¶ 83,025 (2000) (affirmed by OSA, 2000) (19 months
not sufficient time to demonstrate rehabilitation for 12-year period of deception), In this case, I find that
13 months is not sufficient time for me to gauge whether the individual has mitigated the security concerns
associated with his four-year period of deception.

In making his determination, I considered and gave weight to the testimony of those witnesses who have
consistently observed the individual professionally day after day for many years. Tr. at 101, 105, 120, 130,
140, 145, 152. Their cumulative testimony suggests that the individual’s professional reputation is that of a
man of integrity. (9) However, the individual did not convince me at the hearing that he would not elevate
the interests of his wife above national security if a situation were to arise that placed his wife’s happiness
and the national security in conflict. Nor has the individual convinced me that he will comport himself in
an honest, reliable and trustworthy manner in the future should he find himself under the stress of financial
pressure, job pressure, and pressure to please his wife. Ultimately, the question before me is whether the
individual has brought forward sufficient information to allay any concerns associated with his honesty,
reliability and trustworthiness. In the end, I am left with lingering doubts about this matter. For this
reason, I find that sufficient time has not passed for me to conclude that the individual is rehabilitated from
past actions of dishonesty, untrustworthiness and unreliability. Accordingly, as instructed by the Part 710
regulations, I must resolve these doubts in favor of national security and against the individual.

2. Defenses to Criterion L Allegations

The individual raises a number of arguments in defense of the allegations under Criterion L. First, he
contends that his interpretation of the company Code of Conduct in effect in 1976 is that the company did
not prohibit the use of marijuana off company premises, merely the sale and resale of marijuana. Tr. at
196. Second, the individual contends that in 1976 there was a “looser” environment and that many people
smoked marijuana. Id. at 11. Third, he explained that shortly after he received his security clearance, he
was tempted into smoking marijuana with others from his company who held DOE security clearances. Id.
at 178. As a consequence, he did not think his behavior was unacceptable. Fourth, he argues that the verbal
assurances he gave the DOE in 1976 did not rise to the level of a written drug certification so he does not
believe his conduct should be as much of a security concern as someone who violates a drug certification.
Id. Fifth, the individual points out that in the 1976 PSI, the interviewer stated that the “ERDA would
prefer that you not use drugs.” Id. at 220. According to the individual, the interviewer’s language could be
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construed as meaning the use of drugs was not strictly prohibited. Sixth, the individual asserts that he only
remembered the 1976 PSI as a “passing” moment and claims he only agreed to use his best efforts not to
use drugs in the future. Id. at 54. In that connection, the individual claims that no one ever advised him
that if he broke his promise not to use drugs that his security clearance would be affected. Id. at 202.
Seventh, the individual claims that despite his earlier admission that he used marijuana 200 times between
1976 and 1980, he only used marijuana episodically and sporadically. Id. at 179. It is the individual’s
contention that drugs were simply not a big part of his life. Finally, the individual reiterates that he
voluntarily disclosed his post-1976 drug use to the DOE and that had he not self-disclosed this
information, no one would have learned about his falsification and broken promises to the DOE. Id. at
201.

a. Evaluation of Evidence

With regard to the individual’s argument that his employer’s Code of Conduct permitted his use of
marijuana off company premises, I find that the Code of Conduct is irrelevant to the issue of the
individual’s suitability for an access authorization. It is the DOE that issued the security clearance to the
individual and not his employer. It is the DOE’s policy regarding drug use, not that of his employer, that is
relevant here. In this regard, the individual admitted at the hearing that he knew the DOE’s policy
prohibited drug use while holding a security clearance. Tr. at 197. Even assuming arguendo that the
individual were not cognizant of the DOE’s policy prohibiting drug use, I believe that the individual
simply interpreted the Code of Conduct in a way to justify his own actions. I found it noteworthy that
several of the witnesses called by the individual did not construe their company’s Code of Conduct in
such a way as to condone marijuana use off company premises. See Tr. at 136, 161 (one witness testified
that from the time he began working for the company in 1968, he knew the company policy was that drug
use on and off the workplace was not allowed) (another witness testified that in her 39 years with the same
employer, she never believed that its policy allowed the use of drugs).

As for the individual’s implication that his actions should be justified because the environment in the late
70s was “looser,” I find that his perception of public sentiment on this matter to be of negligible relevance.
See Personnel Security Hearing, Case No. 0289, 27 DOE ¶ 82, 823 (1999), aff’d, Personnel Security
Review, 27 DOE ¶ 83,025 (2000) (affirmed by OSA, 2000).

The individual’s assertion that others with DOE security clearances smoked marijuana from 1976 to 1980
neither excuses nor justifies the individual’s behavior. All access authorization holders are held to the
same standards. To the extent others may have violated DOE’s policy by engaging in illegal behavior,
their conduct presented a risk to national security, and they placed their security clearances in jeopardy as
well.

Similarly, I find no reason to excuse the individual’s conduct because he did not execute a drug
certification. The personnel security specialist testified that she does not believe the DOE had introduced
written drug certifications at the time the individual was asked to provide verbal assurances. Tr. at 30-31.
The individual admits that when he smoked marijuana from 1976 to 1980, he remembered that he had
provided verbal assurances to the DOE in 1976 not to use drugs. Because the individual knowingly chose
to ignore his personal commitment to the DOE, the absence of a written assurance is not significant. It is
my determination that the individual’s abrogation of a verbal promise is as serious as a breach of a written
agreement. In the end, the individual’s behavior demonstrated to the DOE that the agency could not rely
on his word or trust him to follow through on his promises.

While the individual is correct that interviewer in the 1976 PSI stated that “ERDA would prefer that those
who have access to classified information not use illegal drugs of any sort” (Ex. 5 at 8), the individual did
not convince me that the interviewer’s choice of words caused him to believe that the DOE would ever
sanction drug use. In fact, at the hearing the individual testified that his “understanding of the DOE
position was that it was against the law and that they didn’t want us doing things that were against the
law.” Tr. at 197. In addition, four witnesses who testified on the individual’s behalf, asserted that in 1976
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they knew the DOE’s policy strictly prohibited drug use. Id. at 108, 136, 147, 161. In the end, I do not find
the individual’s argument credible on this matter.

Next, I reject the individual’s contention that he only agreed to use his best efforts not to use drugs in the
future during a “passing moment.” Under cross-examination, DOE Counsel asked the individual if the
individual was serious when he provided his verbal assurances to the DOE. The individual responded
affirmatively. Id. at 216. When queried what he believed he had told the interviewer at the completion of
the 1976 PSI, the individual stated “That . . . I wouldn’t use marijuana.” Id. at 214. Either the individual
lied to the DOE in 1976 or he deliberately elected to disregard his earlier promise.(10)

Regarding the individual’s contention that he only used marijuana episodically and sporadically, I find no
testimonial or documentary evidence to support his position. Using marijuana 200 times over a four-year
period cannot be characterized accurately as either episodic or sporadic use. Cf. Personnel Security
Hearing, 28 DOE ¶ 82,803 (2001)(affirmed by OSA, 2001) (one-time drug use after execution of drug
certification excused as isolated incident). The individual’s argument seems designed solely to minimize
the frequency of his past marijuana usage.

With regard to the individual’s reformation from his actions from 1976 to 1980, I would have been
inclined to find for the individual had the 1996 falsification not occurred. In fact, had the individual been
truthful in his 1996 QNSP, I would have determined that sufficient time had elapsed to overcome the
individual’s multiple times that he breached his verbal promise to the DOE. However, that is not the
situation before me. The DOE invoked Criterion L not only because the individual used marijuana while
holding a security clearance after having verbally promised not to, but because the individual lied to the
DOE in 1996 and concealed his falsehood for four years. The individual’s behavior in 1996 is of
paramount concern because it is much more recent than his behavior 20 years ago. While it is certainly a
positive factor that the individual chose to reveal his falsification in 2000 rather than to perpetuate his lie,
the individual has not convinced me that the stressors that were present in 1996, i.e. impending work
deadlines, potential loss of job, financial pressures, and desire to please his wife, might not resurface in the
future and cause him to act contrary to the national security. For this reason, I find that more time needs to
elapse before the individual can be considered reformed from his actions under Criterion L.

3. Summary

Honesty, reliability and trustworthiness are at the heart of this case. The individual demonstrated that
during a four-year period, he knowingly smoked marijuana 200 times while holding a security clearance.
He engaged in this illegal conduct despite having promised the DOE in 1976 that he would refrain from
using drugs in the future.

While more than 20 years have passed since the individual first breached his promise to the DOE and
engaged in the illegal conduct in question, the individual’s actions in 1996 once again called into question
his honesty, reliability and trustworthiness. The cumulative effect of (1) the individual’s actions from 1976
to 1980 and (2) his 1996 lie and subsequent four-year concealment casts aspersion on the individual’s
integrity. It was my impression from the arguments raised by the individual at the hearing that he is trying
to minimize and rationalize the actions that led to the suspension of his access authorization. Moreover,
the individual did not convince me that he will act in an honest, reliable, and trustworthy manner if he is
placed under great stress in the future. For all the reasons set forth above, it is my determination that more
time needs to pass before I could consider the individual reformed from his past actions that impugned his
honesty, reliability and trustworthiness.

V. Conclusion

For the reasons set forth above, I find that the individual’s actions raise concerns under Criteria F and L.
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Further, I find that the derogatory information under Criteria F and L has not been mitigated by sufficient
evidence of rehabilitation or reformation at this time. Accordingly, after considering all the relevant
information, favorable or unfavorable, in a comprehensive and common-sense manner, I conclude that the
individual has not yet demonstrated that restoring his access authorization would not endanger the common
defense and would be clearly consistent with the national interest. I therefore find that the individual's
access authorization should not be restored.

Ann S. Augustyn
Hearing Officer
Office of Hearings and Appeals

Date:March 15, 2002

(1) Access authorization is defined as “an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R.
§ 710.5(a). Such authorization will be referred to from time to time in this Decision as access authorization
or security clearance.

(2) All references to the DOE in this Decision shall include the DOE’s predecessor organization, the
Energy and Development Administration (ERDA), which issued the individual his access authorization in
1976.

(3) Criterion F concerns, in relevant part, information that a person “[d]eliberately misrepresented,
falsified, or omitted significant information from a Questionnaire for Sensitive National Security Positions
. . . on a matter that is relevant to a determination regarding eligibility for DOE access authorization.” 10
C.F.R. § 710.8(f). Criterion L is invoked when a person has allegedly “[e]ngaged in any unusual conduct
or is subject to any circumstances which tend to show that the individual is not honest, reliable, or
trustworthy; or which furnishes reason to believe that the individual may be subject to pressure, coercion,
exploitation, or duress which may cause the individual to act contrary to the best interests of the national
security. Such conduct or circumstances include, but are not limited to, criminal behavior, a pattern of
financial irresponsibility, conflicting allegiances, or violation of any commitment or promise upon which
DOE previously relied to favorably resolve an issue of access authorization eligibility.” 10 C.F.R. §
710.8(l).

(4) The individual’s wife had received a $500,000 inheritance that she had invested in the new home
construction. Ex. Z at 6. The individual and his wife had also used the equity from the sale of another
home towards the cost of building the new house. Tr. at 183.

(5) The factors enumerated in 10 C.F.R. § 710.7(c) include the following: the nature, extent, and
seriousness of the conduct, the circumstances surrounding his conduct, to include knowledgeable
participation; the frequency and recency of his conduct; the age and maturity at the time of the conduct;
the voluntariness of his participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

(6) I would have been more impressed had the individual come forward with the information prior to
receiving his QNSP for completion. I considered and rejected the individual’s insinuation that ill health for
18 months following his completion of the 1996 QNSP prevented him from reflecting on the matter.
Following his period of illness, there was still ample time for him to correct the record before the next
routine background reinvestigation began.

(7) The record reveals that the individual knew in August 2000 that he might be required to take a
polygraph examination. In other cases, Hearing Officers have held that the threat of polygraph rendered a
disclosure of falsification less than voluntary. See Personnel Security Review (Case No. VSA-0255), 27
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DOE ¶ 83,022 (1999), reversing Personnel Security Hearing (Case No. VSO-0255), 27 DOE ¶ 82,801
(1999) (affirmed OSA, 2000). However, the individual testified under oath at the hearing that he disclosed
his falsehood on his own volition and not because he feared his lie would be revealed while undergoing
the polygraph.

(8) The Clinical Psychologist Report (Exhibit Z) tendered by the individual is not probative on this issue
since it does not address (1) whether the behavior could occur again given the right set of stressors and (2)
what length of time is necessary to achieve reformation from lying.

(9) The regulations prohibit me from considering the effect of the loss of the individual’s access
authorization on the DOE program. 10 C.F.R. § 710.27(b). Accordingly, I have not given any weight in
this Decision to the numerous testimonial accords of the individual’s technical competence and
professional contributions to the DOE.

(10) As for the individual’s argument that no one explicitly told him he might lose his security clearance if
he resumed using drugs, common sense dictates that I find this argument to be devoid of merit.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

March 13, 2002

DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: November 6, 2001

Case Number: VSO-0500

This decision concerns the eligibility of XXXX XXXXXXX XXXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."(1) A Department of Energy Operations Office (DOE) denied the individual's request for an
access authorization under the provisions of Part 710.(2) This decision considers whether, on the basis of
the evidence and testimony presented in this proceeding, the individual should be granted an access
authorization. As set forth in this decision, I have determined that the individual’s request for a security
clearance should be granted.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger the common defense and security
and is clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the individual sought a security clearance from DOE as a condition of his employment
with a DOE contractor. However, the DOE Office of Safeguards and Security (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access authorization was
tentatively being denied pending the resolution of certain derogatory information that created substantial
doubt regarding his eligibility. This derogatory information is described in a Notification Letter issued to
the individual on October 3, 2001, and falls within the purview of potentially disqualifying criteria set
forth in the security regulations at 10 C.F.R. § 710.8, subparagraph (f). More specifically, the Notification
Letter alleges that the individual “deliberately misrepresented, falsified, or omitted significant information
from a Personnel Security Questionnaire [and during] a personnel security interview . . . in response to
official inquiry on a matter that is relevant to a determination regarding eligibility for DOE access
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authorization.” The basis for this finding is summarized below.

In order to obtain a DOE security clearance, the individual completed a Questionnaire for National
Security Positions (QNSP), and completed a Drug Questionnaire in connection with the QNSP. On the
Drug Questionnaire, the individual provided a statement concerning the circumstances of his arrest in
December 1983 for marijuana possession, representing that a friend had put marijuana plants in his car
resulting in the individual’s arrest. The individual further indicated on the Drug Questionnaire that he had
not used, cultivated or bought any illegal drug. However, during a Personnel Security Interview (PSI)
conducted with the individual on July 10, 2001, the individual stated that he had placed the marijuana
plants in his car leading to his 1983 arrest, and that he had bought and used an illegal drug (marijuana)
intermittently until the early 1990s. According to the Notification Letter, the information provided by the
individual during the PSI regarding his past marijuana use also was in conflict with information provided
by the individual on April 30, 2001, during a Personal Subject Interview conducted by U.S. Investigation
Services (USIS). In the USIS interview, the individual represented that he had not used marijuana since his
conviction in 1983 for marijuana possession.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on November 6, 2001, the
individual exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On
November 8, 2001, I was appointed as Hearing Officer in this case. After conferring with the individual’s
counsel and the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established. At the
hearing, the DOE Counsel called as its sole witness the Personnel Security Specialist who conducted the
PSI. Apart from testifying on his own behalf, the individual called his wife, two close friends and two of
his supervisors. The transcript taken of the hearing will be cited in this decision as “Tr.”. Various
documents that were submitted by the DOE Counsel and the individual during the proceeding constitute
exhibits to the hearing transcript and will be cited respectively as "DOE Exh." and “Ind. Exh.”.

Summary of Findings

The following factual summary is essentially uncontroverted. However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

In February 2001, the individual sought employment with a DOE contractor and as a condition of that
employment the individual was required to apply for a security clearance. The individual initially
completed and submitted a Questionnaire for National Security Positions (QNSP), dated February 22,
2001. Upon preliminary review of the individual’s QNSP, DOE Security noted that in responding to Item
No. 23 concerning his police record the individual listed a July 1983 arrest for possession of marijuana.
Based upon this information, DOE Security required that the individual complete a Drug Questionnaire, in
accordance with standard procedures of the DOE Operations Office when past involvement with illegal
drugs is indicated on a QNSP. The individual completed the Drug Questionnaire which he signed and
dated February 24, 2001. On the back of the Drug Questionnaire, the individual wrote an addendum,
signed and dated February 26, 2001, explaining the circumstances of his July 1983 marijuana possession
arrest.

DOE Security then decided to conduct a full field investigation of the individual. As part of this
investigation, the individual was required to submit to a Personal Subject Interview, that was conducted on
April 30, 2001, by U.S. Investigation Services (USIS). During the USIS interview, the individual
responded to questions concerning his past drug use. Finally, on July 10, 2001, DOE Security conducted a
Personnel Security Interview (PSI) with the individual concerning information presented by the individual
on his QNSP and Drug Questionnaire. On the basis of the PSI, DOE Security determined that
administrative review proceedings should be initiated regarding the individual’s request for a security
clearance, in view of apparent falsifications of significant information relayed by the individual during his
PSI when compared to information given in his Drug Questionnaire, the addendum and USIS interview.
These matters are described in greater detail below.
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On the Drug Questionnaire, the individual either indicated or responded “no” to questions whether the
individual had ever illegally used, cultivated or bought any illegal drug or controlled substance. In his
written addendum to the Drug Questionnaire, the individual states that his arrest for marijuana possession
in July 1983 involved an incident in which he gave his friend a ride to work and the friend placed some
marijuana plants on the back seat floorboard of the individual’s car. The individual explained in the
addendum that while parked in the lot at his work site, the marijuana plants were observed by a security
guard who called the police. The individual was arrested on a charge of marijuana possession and
ultimately was placed on probation by the court. According to the USIS report, the individual stated during
the USIS interview that although he used marijuana in high school, he had not used any marijuana since
his 1983 conviction for marijuana possession.

During his subsequent PSI, however, the individual gave conflicting information regarding these matters.
Concerning his past drug use, the individual stated during the PSI that he bought and used marijuana on
isolated occasions until the early 1990's. In addition, the individual gave a disparate account of the July
1983 incident resulting in his arrest for possession of marijuana. The individual stated that the marijuana
plants belonged to him, rather than to a friend, and that the individual had placed the marijuana plants in
his car. The individual further stated during the PSI that he had intended to plant and cultivate the
marijuana plants on some property not far from his home. Later, during the same PSI, the individual
recanted this story and reasserted his initial account that the marijuana plants actually belonged to a friend
who placed them in the individual’s car. The Personnel Security Specialist asked the individual repeatedly
why the individual had claimed earlier during the PSI that the marijuana plants belonged to him. However,
the individual could proffer no plausible explanation, only that he was nervous.

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Dep't of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s request for an access
authorization should be approved since I conclude that such approval would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(d). The
specific findings that I make in support of this determination are discussed below.
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A. Falsification

The record shows that while the individual satisfactorily completed his QNSP, he gave false and
inconsistent information regarding his involvement with marijuana on a Drug Questionnaire and during
two subsequent interviews, the USIS interview and PSI. Specifically, the individual: 1) failed to disclose
truthfully on his Drug Questionnaire and during the USIS interview that he used marijuana on isolated
occasions until the early 1990's;(3) and 2) in explaining the circumstances of his 1983 arrest for marijuana
possession during the PSI, the individual recounted events contrary to the information he provided on an
addendum to the Drug Questionnaire.

The basis for DOE Security’s concerns with regard to these matters is obvious. As explained during the
hearing by the Personnel Security Specialist, false statements by an individual in the course of an official
inquiry regarding a determination of eligibility for DOE access authorization raise serious issues of
honesty, reliability and trustworthiness. Tr. at 49. The DOE security program is based on trust, and when a
security clearance holder breaches that trust, it is difficult to determine to what extent the individual can be
trusted again in the future. See, e.g., Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶ 82,752
at 85,515 (1995); Personnel Security Hearing, Case No. VSO-0281, 27 DOE ¶ 82,821 at 85,915 (1999),
aff’d, 27 DOE ¶ 83,030 (2000). Under the circumstances of this case, I find that DOE Security properly
invoked section 710.8(f) on the basis of the false and inconsistent information provided by the individual
on his Drug Questionnaire and during subsequent interviews. I therefore turn to whether the individual has
presented sufficient mitigating evidence to overcome the legitimate security concerns of DOE.

B. Mitigating Evidence

Cases involving verified falsifications are difficult to resolve because there is no definitive guidance as to
what constitutes rehabilitation from lying. Therefore, Hearing Officers must look at the statements of an
individual, the facts surrounding the falsification and the individual’s subsequent history in order to assess
whether the individual has rehabilitated himself from the falsehood and whether granting or restoring the
security clearance would pose a threat to national security. See Personnel Security Hearing, Case No.
VSO-0327, 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,005 (2000) (affirmed
by OSA, 2000); Personnel Security Hearing, Case No. VSO-0418, 28 DOE ¶ 82,795 at 85,705 (2001).
Hearing Officers have generally taken the following factors into account in resolving matters of
falsification and their bearing upon the eligibility of an individual to hold a security clearance:

[W]hether the individual came forward voluntarily to renounce his falsifications appears to be
a critical factor. Compare Personnel Security Hearing, Case No. VSO-0037, 25 DOE ¶
82,778 (1995), affirmed (OSA Feb. 22, 1996) (voluntary disclosure by the individual), with
Personnel Security Hearing, Case No. VSO-0327 (April 20, 2000), appeal filed (falsification
discovered by DOE security). Another important consideration is the timing of the
falsification: the length of time the falsehood was maintained, whether a pattern of
falsification is evident, and the amount of time that has transpired since the individual’s
admission. See Personnel Security Hearing, Case No. VSO-0327 (April 20, 2000), appeal
filed (less than a year of truthfulness insufficient to overcome long history of misstating
professional credentials). See also Personnel Security Hearing, Case No. VSO-0289, 27 DOE
¶ 82,823 (1999) (19 months since last falsification not sufficient evidence of reformation from
falsifying by denying drug use).

Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 at 86,099 (2000); see also Personnel
Security Hearing, Case No. VSO-0466, 28 DOE ¶ 82,829 (2001). After applying these factors to the
present case, I have determined that the individual has adequately mitigated the concerns of DOE Security.

(1) Falsifications Regarding Drug Use
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In responding to the questions listed on the Drug Questionnaire, signed by the individual on February 24,
2001, the individual indicated that he had no involvement with illegal drugs. DOE Exh. 1. The individual
drew a line through the first question which asked the individual to list any drugs he had used,(4) and later
in responding to the fourth question stated “No, I have not ever bought, sold, or gave away any drugs.” Id.
During the USIS interview, conducted on April 30, 2001, the individual admitted that he had used drugs
during his adolescence but claimed that he had not used drugs since his arrest for marijuana possession in
July 1983. Ind. Exh. J. However, during the PSI, conducted on July 10, 2001, the individual freely
admitted that he used marijuana two to three times a year into the early 1990's. DOE Exh. 3 at 2.(5) For
the following reasons, I have concluded that the individual has mitigated the security concerns attached to
these inconsistent statements.

I initially find that the individual did not intentionally falsify his Drug Questionnaire. The individual
explained at the hearing that based upon the corresponding question in the QNSP that he had just
completed, he believed the questions in the Drug Questionnaire concerning prior drug use pertained only
to the seven preceding years. Tr. at 196. Clearly, the QNSP (Item No. 24) only requires that the individual
report drug use during the preceding seven years. The Drug Questionnaire does not contain such a time
limitation. However, the Personnel Security Specialist confirmed that the individual received no guidance
in completing the Drug Questionnaire, Tr. at 105, and I find the testimony of the individual’s wife telling
in this regard. The individual’s wife testified that she and the individual worked together in filling out the
QNSP and Drug Questionnaire,(6) and that they specifically considered whether the Drug Questionnaire
was intended to cover only the preceding seven years, consistent with the QNSP. She stated: “We
discussed this. I told him, I said, the initial application says the last seven years, and I would assume the
rest -- that this was part of that application, so I would assume this meant the same thing.” Tr. at 158. I
found the individual’s wife to be sincere and thoroughly persuasive in her testimony. I therefore find that
the individual did not deliberately falsify the Drug Questionnaire in reporting his past drug use.

The individual testified that he similarly thought the USIS investigators were concerned only with the
preceding seven years, when he told them that he had not used any drugs since 1983. Tr. at 251. While the
individual’s inaccuracy during the USIS interview cannot be excused on this basis, I believe that the
record presents sufficient mitigation of this statement by the individual. The statement was made by the
individual during the USIS interview conducted in April 30, 2001, and disavowed by the individual 2½
months later when he freely admitted during the PSI that he used marijuana infrequently until the early
1990's. The clarification of his past drug use was given voluntarily by the individual without provocation
by the Personnel Security Specialist. In view of this relatively short period of deception and the
forthcoming manner in which the individual clarified his past drug use during the PSI, I am persuaded that
the statements he made during the USIS interview were not intended to deceive.(7) See Personnel Security
Hearing, Case No. VSO- 0442, 28 DOE ¶ 82,815 at 85,808 (2001); Personnel Security Hearing, Case No.
VSO- 0426, 28 DOE ¶ 82,809 at 85,769 (2001). I therefore find that the individual has mitigated this
falsification.

(2) Falsification Regarding Drug Arrest

On the back of his Drug Questionnaire, the individual wrote an addendum explaining his arrest for
possession of marijuana in July 1983, stating in pertinent part: “When I was arrested for possession of
marijuana I was at work. I had given a friend of mine a ride to work [and] he had brought some pot plants
with him [and] put them in the back floorboard . . . . A security guard walked by [and] seen them [and]
called the police.” DOE Exh. 1. When asked about the incident during the PSI, however, the individual
stated that they were his marijuana plants that he had brought to work and intended to plant on property
not far from his house. DOE Exh. 3 at 16-17. The individual immediately retracted the second story upon
being confronted with the Drug Questionnaire, and affirmed that the marijuana plants actually belonged to
a friend, stating “I don’t know why I said they were mine.” Id. at 19. The individual could not give the
Personnel Security Specialist a clear explanation for stating that the plants were his, despite a number of
questions by the Personnel Security Specialist in this regard.(8) The individual claimed that he was not
trying to protect his friend, stating only that: “I guess I’m nervous about being in here . . . [a]nd wanting to
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get through it, I guess I just said they were my pot plants.” Id. at 21.

At the hearing, the individual confirmed that the initial account given on the Drug Questionnaire is what
really happened, and I believe this to be true. The individual testified convincingly that it was the friend
who put marijuana plants belonging to the friend into the individual’s car, leading to the individual’s arrest
after the plants were discovered by a security guard. Tr. at 203-04. The individual’s wife corroborated
these circumstances of the arrest, testifying that the individual as well as the friend(9) involved in the
incident had told her years ago, on an occasion prior to the individual applying for a security clearance,
that the marijuana plants indeed belonged to the friend. Tr. at 161. The individual’s wife expressed
surprise and appeared genuinely perplexed at the hearing as to why the individual would say during the
PSI that the marijuana plants belonged to him. Tr. at 161-62. Again, at the hearing, the individual seemed
somewhat at a loss himself to explain why he said at one point in the PSI that the marijuana plants
belonged to him. The best that the individual could gather was that he didn’t feel that the PSI was going
well and somehow believed it was in his favor to say that the marijuana plants belonged to him. According
to the individual, “I got real nervous [a]nd . . . I just pushed the panic button.” Tr. at 199.

In the end, it is apparent that the individual is simply unable to provide an explanation as to why he gave
false information during the PSI concerning his 1983 arrest, other than he was nervous and felt intimidated
by the Personnel Security Specialist. Tr. at 200-01. Notwithstanding, I have concluded that this matter
does not render the individual ineligible to hold an access authorization. The falsification was extremely
short in duration, lasting only a few minutes within the context of the PSI, and was immediately recanted
by the individual upon being reminded of the conflicting account given in his Drug Questionnaire
addendum. I also take into consideration that the individual has a good reputation for honesty and
truthfulness among his friends and coworkers, as attested to by a number of witnesses who testified at the
hearing. Tr. at 111-12, 120-21, 133-34, 141-42. The individual’s good reputation was further evidenced by
character references received during USIS background investigation of the individual. Tr. at 65-66. The
reputation of the individual for honesty and truthfulness is a significant factor in cases of this nature. See
Personnel Security Hearing, Case No. VSO-0442, 28 DOE ¶ 82,815 at 85,807 (2001). Finally, I am
persuaded by the individual’s testimony and demeanor that he now fully understands the critical
importance of being completely candid in matters relating to his eligibility to hold a security clearance. I
therefore find that the individual has demonstrated sufficient rehabilitation from his conduct in falsifying
information. Based upon the weight of the evidence and testimony, I have determined that the individual
has overcome the security concerns stemming from his false statements during the PSI.(10)

III. Conclusion

As explained in this decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(f) in denying
the individual's request for an access authorization. For the reasons I have described above, however, I
find that the individual has overcome the legitimate concerns of DOE Security, and granting the individual
an access authorization would not endanger the common defense and security and would be consistent
with the national interest. Accordingly, I find that the individual's request for an access authorization
should be granted.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer Opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, a requested review of a Hearing Officer’s decision is performed by an
Appeal Panel. 10 C.F.R. § 710.28(b)-(e). 66 Fed. Reg. at 47061. Thus, in this case, the Manager of the
DOE Operations Office concerned may seek review of this decision under the revised regulation set forth
at 10 C.F.R. § 710.28(c).

Fred L. Brown
Hearing Officer
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Office of Hearings and Appeals

Date: March 13, 2002

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Decision as an access authorization or security clearance.

(2) On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending procedures for
making final determinations of eligibility for access authorization. 66 Fed. Reg. 47061 (September 11,
2001). The revised regulations were effective immediately upon publication and govern the present
decision.

(3) I note that the individual also admitted during the PSI that he used cocaine on two occasions during the
1984-85 timeframe. DOE Exh. 3 at 25, 29. This matter is not cited in the Notification Letter and is
apparently not deemed as significant as the individual’s use of marijuana, which continued sproradically
until the early 1990's.

(4) During the PSI, the individual acknowledged that by drawing a line through the question, he intended
to signify “None used.” DOE Exh. 3 at 31.

(5) At the hearing, the individual testified that during the late 1980's until 1992, he used marijuana perhaps
twice or three times in some years, but once or not at all in other years. Tr. at 206-07. The individual’s
wife corroborated the individual’s testimony and further testified that the last time she recalls the
individual using marijuana was at a party in the early 1990's. Tr. at 180-81.

(6) The individual and his wife testified that she assists the individual in completing all detailed paperwork
such as work applications. Tr. at 151, 192-93. I note that the individual’s wife has more years of education
than the individual who holds a high school equivalency diploma with two years of vocational school. Tr.
at 186.

(7) There was no transcript taken of the USIS interview but only a summary of the interview prepared by
the USIS interviewers. In the absence of a transcript, I find it likely that the individual’s misstatement
about the duration of his marijuana use was the result of confusion on his part, in view of the direct
manner in which the individual clarified this matter during the PSI.

(8) The Personnel Security Specialist testified that he was surprised when the individual stated that the
marijuana plants belonged to him. The Personnel Security Specialist stated that prior to the PSI, he
considered the PSI a mere formality and had intended to recommend granting the individual a security
clearance after having the individual sign the customary Drug Certification, promising no further
involvement with illegal drugs. Tr. at 88.

(9) The individual’s wife testified that the friend, who she named at the hearing, still resides nearby the
residence of the individual’s mother. Tr. at 166.

(10) In reaching his conclusion, I reject an alternative argument raised by counsel for the individual that
the matter of “who”put the marijuana plants in the car was not “significant information” within the
meaning of 10 C.F.R. § 710.8(f), since the individual had already disclosed the 1983 arrest for marijuana
possession. An arrest for possession of an illegal drug constitutes potentially disqualifying derogatory
information and thus the details of such an arrest are indeed “significant.”
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FEBRUARY 26, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 7, 2001

Case Number: VSO-0502

This Decision concerns the eligibility of xxxxxxxxxx (hereinafter "the individual") for continued access
authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part 710,
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material." This Decision will consider whether, based on the testimony and other evidence presented in
this proceeding, the individual's suspended access authorization should be restored. For the reasons
detailed below, it is my opinion that the individual's access authorization should not be restored.

I. BACKGROUND

In October 2001, the Manager of a Department of Energy (DOE) Operations Office issued a Notification
Letter to the individual, stating that the DOE was in possession of derogatory information that created a
substantial doubt concerning her continued eligibility for access authorization. In the Notification Letter
the Operations Office also informed the individual that she was entitled to a hearing before a Hearing
Officer in order to respond to the information contained in the Notification Letter. The individual
requested a hearing in this matter and the Operations Office forwarded this request to the Office of
Hearings and Appeals. I was appointed to serve as the Hearing Officer. In accordance with 10 C.F.R. §
710.25(e) and (g), I convened a hearing in this matter (the hearing).

In the Notification Letter, the Operations Office finds that the individual has raised a security concern
under Sections 710.8(k) and (l) of the regulations governing eligibility for access to classified material.
(Criterion (k) and Criterion(l)). 10 C.F.R. § 710.8(k),(l).

With respect to Criterion (k), the Operations Office cites information indicating that on August 24, 2001,
the individual participated in a random drug screen. The results of that drug screen were positive for
cocaine metabolites. The Operations Office further cites a September 11, 2001 personnel security
interview (PSI) during which the individual admitted to smoking a pipe containing a combination of crack
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cocaine and marijuana on August 11, 2001.

With respect to Criterion (l), the Operations Office refers to the individual’s August 2001 positive drug
screen for cocaine, her admission during the September 2001 PSI that she used cocaine while holding a
security clearance, and her acknowledgment that in April 1992 she signed a drug certification providing
written assurance that she would refrain from using or being involved with any illegal drugs for as long as
she remained employed in a position requiring a DOE access authorization.

II. REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer. As discussed below, once a
security concern has been found to exist Part 710 clearly places upon the individual the responsibility to
bring forth persuasive evidence concerning his eligibility for access authorization, and requires the
Hearing Officer to base all findings relevant to this eligibility upon a convincing level of evidence. 10
C.F.R. §§ 710.21(b)(6), 710.27(b), (c), and (d).

A. The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt. Once a security concern has been found the standard in this proceeding places the
burden of proof on the individual. It is designed to protect national security interests. The hearing is "for
the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). The individual must come forward at the hearing with evidence
to convince the DOE that restoring her access authorization "would not endanger the common defense and
security and would be clearly consistent with the national interest."

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. In addition to
her own testimony, we generally expect the individual in these cases to bring forward witness testimony
and/or other evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring
access authorization is clearly consistent with the national interest. Personnel Security Hearing (Case No.
VSO-0002), 24 DOE ¶ 82,752 (1995).

B. Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue a Decision as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). I must examine the evidence in light of these
requirements, and assess the credibility and demeanor of the witnesses who gave testimony at the hearing.

III. The Hearing

file:///cases/security/vso0002.htm
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At the hearing, the individual was assisted by a union representative. Tr. at 7. The individual testified on
her own behalf. She also presented the testimony of her current supervisor, one friend, 2 co-workers who
are also social friends, her husband, mother and nephew. The DOE Counsel presented the testimony of a
DOE security specialist (the security specialist).

In her opening statement at the hearing the individual apologized for her behavior. She indicated that she
recognizes that her use of illegal drugs at a family gathering on August 11 shows a serious lapse in
judgment. She indicated that she believes her lapse in judgement occurred because of stresses in her life,
including dealing with her son’s emotional needs after her husband moved to another state, providing aid
to handicapped parents, working two jobs to meet financial obligations and testing for beryllium
sensitivity. She believes these general stresses were exacerbated by attending a family birthday party and a
family get-together without any of her immediate family being present. Tr. at 9. During her opening
statement, the individual indicated that the testimony of her witnesses would indicate that her use of illegal
drugs was totally “out of character.” Tr. at 9. She also indicated the testimony would demonstrate that she
is honest, trustworthy and reliable. Tr. at 9.

The following is a summary of the testimony presented at the hearing.

1. The Individual’s Mother

The individual’s mother testified that she sees her daughter two or three times a month and that she has
never seen her daughter use illegal drugs. Tr. at 47. She testified that it was a total shock to her that her
daughter had used drugs. Tr. at 46. She testified that her daughter has often indicated that she believes
using illegal drugs is inappropriate. Finally, she testified that her daughter is very dependable and reliable
and her daughter is always available to help her. Tr. at 45.

2. The Individual’s Husband

The individual’s husband testified that he and the individual have been married for 17 years. In 1996 he
relocated to another city as a result of an employment opportunity. Tr. at 52. He currently talks to the
individual two or three times a week and sees her every other month. Tr. at 52, 58. He testified that he was
not present at the family party when the individual used illegal drugs. He testified that during the period
they have been married he does not believe the individual has ever used illegal drugs.

3. Friend

The individual’s friend testified that she has known the individual for 15 years and sees the individual
every few days. Tr. at 59, 62. She testified that she and the individual are close friends. They often visit
each other homes and regularly go out shopping or to a restaurant. Tr. at 62. She testified that she has
never seen the individual use illegal drugs. Tr. at 60. She testified that the individual has over the years
indicated on many occasions that she believes using illegal drugs is inappropriate and that she would not
use illegal drugs. She also testified that when she learned of the individual’s drug use she was shocked and
thought the drug use was out of character for the individual. Tr. at 61. Finally, she testified that she has
seen illegal drugs at social functions when she and the individual were present but that the individual
never used any of the illegal drugs. Tr. at 63.

4. First Co-worker Friend

The first co-worker friend has worked with the individual for several years and sees the individual outside
of work two or three times a year. Tr. at 65. She testified that she has never seen the individual use illegal
drugs. Finally, she testified that the individual is an excellent worker and very serious about security
matters. Tr. at 67.
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5. Second Co-worker Friend

The second co-worker friend has known the individual for twenty years and sees the individual outside of
work four or five times a year. Tr. at 71 and 74. He testified that before the August drug test the individual
has indicated that she would never use illegal drugs. Tr. at 75. He testified that he was shocked to learn
that the individual used illegal drugs because he does not believe that the individual is the type of person
who would use illegal drugs. Tr. at 75.

6. Supervisor

Her supervisor testified that he has supervised the individual for three years. Tr. at 92. He indicated she is
a good employee who takes her job responsibilities seriously. Tr. at 93. He further testified that he believes
she is loyal and trustworthy. Tr. at 93.

7. Uncle

The individual’s uncle testified by telephone. He testified that on August 11 many family members and
friends attended an afternoon birthday party for the individual’s grandmother. After the afternoon birthday
party ended a group of 30 or 40 people got together at around 6:00 P.M. at the home of the individual’s
mother. Tr. at 82-84. He testified that he attended both events and that he left the evening get-together at
8:15 P.M. Tr. at 83. He testified that there was marijuana present at the evening get- together. Tr. at 81. He
indicated that it was not being used by the majority of the people at the get-together. Rather a few people
went outside and used marijuana in the back yard. Tr. at 89. He testified that he did not see the individual
use marijuana. Tr. at 86. He indicated that there no cocaine being used at the evening get-together. Tr. at
87.

8. The Individual

The individual testified that on August 11, 2001, she was at her grandmother’s afternoon birthday party.
Tr. at 96. She described the birthday party and evening get-together at her mother’s home in a manner that
confirmed the details of her uncle’s testimony. She testified that soon after the get-together started, she
went out to the back yard of the house to check on whether there was anything she could do for her
mother’s guests. Tr. at 96. The individual testified that she did not specifically go into the back yard
looking for illegal drugs. She also testified that she had no intent to use illegal drugs on August 11. Tr. at
119. However, she did testify that her cousin often brings illegal drugs to social gatherings. Tr. at 102. She
testified that there was a group of men in the back yard talking, drinking and smoking cigarettes. Tr. at 98.
The only two people in the group who she knew were her uncle and cousin. Her cousin offered her a pipe.
Tr. at 98. She believed the pipe contained marijuana. Tr. at 100. After she had smoked the pipe she
indicated to her cousin that the marijuana smelled a little funny. He told her the pipe contained a mix of
marijuana and cocaine. Tr. at 101. She testified that by the time she realized the pipe contained cocaine,
she had already taken two or three hits.(1)

During her testimony at the hearing the individual explained that she was under a great deal of pressure
prior to her grandmother’s birthday party. Tr. at 96. She testified that this pressure was increased because
“None of my immediate family was [at the party or get-together], my sisters, my husband, my son.” Tr. at
96. She indicated that at the evening get-together she was just slowing down. Tr. at 96. She testified that
when the pipe was offered to her she just took it without thinking. Tr. at 98. She testified that when she
decided to smoke the pipe she did not give any thought to the fact that she was a clearance holder. Tr. at
96.

The individual testified that after she was notified of the positive drug test she sought the advice of the
EAP counselor at her work site. The EAP counselor referred her to an outpatient counseling program. She
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testified that she enrolled in the outpatient program which consisted of twelve group sessions and four
individual sessions. Tr. at 120. Prior to the hearing the individual submitted a letter from the outpatient
counseling program indicating she had successfully completed an intensive outpatient program that
included twelve group sessions.(2) The letter from the outpatient program indicates the individual was
discharged from the outpatient program on September 26, 2001. At the hearing the individual testified that
the counseling program helped her understand that “I need to quit trying to do everything on my own.” Tr.
at 122.

The individual testified that she is much stronger as a result of the counseling. Tr. at 122. She also
indicated that she has learned from this experience and she does not plan on losing control again. Tr. at
118.

She also testified that prior to the August PSI when she was shown her 1992 Drug Certification, she did
not recall that she had signed such a drug certification. Tr. at 105. After she was shown the drug
certification, she recalled signing the certification. She testified that she believes that when she signed the
drug certification she thought it was a routine matter that all employees were required to sign. Tr. at 105.
She testified that, at the time, she did not appreciate the importance of her signing a drug certification that
indicated that she promised not to use illegal drugs.

IV. ANALYSIS

There are no material disputes about the factual information contained in the Notification Letter
concerning the individual’s positive drug test. As discussed above, in August 2001, the individual
submitted to a random drug test administered by her employer, a DOE contractor. The results of the drug
test showed that the individual tested positive for cocaine metabolites.

Following the positive drug test, the individual participated in a PSI concerning her involvement with
drugs. During the PSI the individual admitted using cocaine on August 11. She also confirmed that she had
experimented with marijuana during the 1970s in her high school years. During that interview she also
confirmed that she had signed the drug certification in 1992. Her statements during the PSI were
responsive and indicate that she was being candid.

On the basis of her statements during the PSI, there is no dispute that the individual used cocaine. There is
also no dispute that the individual violated her 1992 drug certification. I must therefore determine whether
the individual has mitigated the DOE’s Criterion (k) and (l) concerns arising from her use of cocaine and
the violation of her drug certification.

In rendering my opinion concerning whether access authorization should be restored, I must consider
whether there are factors present to mitigate the DOE's security concerns. In this case, the individual
asserts that she smoked a marijuana cocaine mixture only once and that except for August 11, she has not
used illegal drugs since her high school experimentation.

A. THE DOE’S CRITERION (k) CONCERN

Security concerns over drug use can be mitigated in cases of recent drug use where the usage was an
isolated incident or an event infrequent enough to warrant acceptance of the individual's assurance that she
will not be involved with drugs while holding a DOE access authorization. In evaluating a claim of
isolated use of illegal drugs, evidence independent of the individual's own testimony is necessary if we are
to accept that her use of illegal drugs was limited. Only a substantiated assertion of limited usage can
mitigate the DOE’s concerns.

The individual has provided testimony to corroborate her claim that her use of illegal drugs was a one time
event. The two co-worker friends and the individual’s supervisor did not have the type of regular contact
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with the individual that would permit them to provide valuable testimony regarding the behavior of the
individual. However, the testimony of her best friend, mother and husband indicates that they have
considerable contact with the individual and believe she does not use illegal drugs. The testimony of these
individuals was forthright and honest. After reviewing the testimony, I find that the individual has
convinced me that she is not a regular user of illegal drugs.

However, such a finding is not sufficient in this case to allow me to conclude that the individual has
resolved the Criterion K concern. I do not believe the individual has established that her use of drugs was
an isolated or one time event as she asserts. First, I am concerned about the inconsistencies of the
testimony regarding the events of August 11. For example, the individual’s uncle testified there was only
marijuana being smoked in the back yard at the family get-together. This testimony is inconsistent with
the individual’s positive test for cocaine and does not even agree with the testimony of the individual
herself, who testified that there was a discussion that the pipe contained a marijuana/cocaine mixture.

Furthermore, as noted above, according to the individual, the cocaine use took place 13 days before the
drug screen. However, as a rule, cocaine can only be detected for a few days after use. Thus, I am not
convinced by the individual’s assertion as to the timing of her last illegal drug use. I am inclined to believe
that she must have used some cocaine very shortly before the drug test, and not as she says, 13 days prior
to it. I have also considered the fact that the drug use was detected through a random drug screen. The
individual maintains that she has not used illegal drugs for about 30 years. In such a case, I believe that the
purported one-time drug use followed several days later by a random drug test is rather unlikely. The
positive drug test suggests a more frequent usage. Given these circumstances, the individual has not
convinced me that her drug use was an isolated or aberrational event. Accordingly, I find that the Criterion
K concerns in this case have not been resolved.

B. THE DOE’S CRITERION (l) CONCERN

With respect to Criterion (l), the Operations Office refers to the individual’s positive drug screen for
cocaine in August 2001, her admission that she smoked a marijuana cocaine mixture, her acknowledgment
that she was aware of the DOE’s non-use drug policy and her acknowledgment that she signed a drug
certification promising not to use illegal drugs. The violation of the drug certification is a breach of trust,
which is very difficult to mitigate. With the seriousness of the security concern in mind, I have considered
her explanations.

As noted above, the individual provided two explanations for having breached her drug certification. The
first is that she used drugs because she was under stress. The second is she had forgotten that she had
signed a drug certification. During her opening statement the individual provided a list of stresses
including caring for a child as a single parent, providing aid to handicapped parents, and working two
jobs. She provided no further explanation or detail about these stresses. The individual has failed to
provide sufficient detail about these stresses to convince me they are different from the type of stress that
employees generally face. Therefore, I do not believe the individual has demonstrated that her stress was
the type of unusual stress that might be considered a mitigating factor.

Her explanation that she had forgotten that she previously signed a drug certification heightens rather than
mitigates the reliability and judgment concerns raised by her conduct. Even if the individual did not
flagrantly disregard her assurances to the DOE, her failure to recognize the import of her actions and the
significance of DOE security policies regarding illegal drug use, demonstrates that she lacks the sense of
responsibility to hold an access authorization. Accordingly, I conclude that the individual has not mitigated
the criterion l security concern.

IV. CONCLUSION

As indicated above, I have concluded that the Individual has not resolved the DOE security concerns under
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10 C.F.R. § 710.8(k) and (l). In view of the record before me, I am not persuaded that restoring the
individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, I find that the individual's access authorization
should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the revised procedures, the review is performed by
an Appeal Panel. 10 C.F.R. § 710.28(b)-(e).

Thomas L. Wieker

Hearing Officer

Office of Hearings and Appeals

Date: February 26, 2002

(1)During the September 2001 PSI, the individual testified that her illegal drug use on August 11 was the
only time she has ever used cocaine. She also testified that except for August 11 she has not used any
illegal drugs since her high school experimentation. Transcript of PSI at 16.

(2)In addition to the letter from the outpatient counseling center the individual submitted three documents
showing that she had submitted additional urine specimens to her employer on October 23, 2001, July 13,
1999, and July 2, 1999. Given the fact that no administrative review followed those drug screens, I must
conclude that the results of those screens was negative.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 2, 2002

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 13, 2001

Case Number: VSO-0503

This Decision concerns the eligibility of XXXXXXXX (the individual) for continued access authorization
(1) under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material.” The individual’s access
authorization was suspended by one of the Department of Energy’s (DOE) Operations Offices. Based on
the record before me, I have determined that the individual’s access authorization should not be granted.

I. Background

The individual is employed at a DOE facility where his work requires him to have an access authorization.
The local DOE security office issued a Notification Letter to the individual on October 15, 2001. The
Notification Letter alleges under 10 CFR § 710.8(f) that the individual has “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire or a Questionnaire
for Sensitive National Security Positions.” It also alleges under 10 CFR § 710.8(k) that the individual “has
trafficked in, sold, transferred, possessed, used, or experimented with a drug or other substance.” In
addition, the Notification alleges that the individual “has engaged in unusual conduct or is subject to
circumstances which tend to show that he is not honest, reliable, or trustworthy, or which furnishes reason
to believe that he may be subject to pressure, coercion, exploitation, or duress which may cause him to act
contrary to the best interest of the national security.” 10 CFR § 710.8(l).

The security concerns in the Notification Letter are based on the following factual allegations: In 1998, as
part of a routine background investigation of the individual, the individual completed a Questionnaire for
National Security Positions (QNSP). On Question 23 Part 2 of the QNSP, which inquired about whether
the individual had any “Police Record,” the individual checked “Yes.” When asked to explain his “Yes”
answer on this question, the individual cited only two arrests which occurred in 1995 and 1996, and wrote
“Various Misdemeanors *Specific Info Unknown.” The Notification Letter cited 11 other charges and
arrests attributed to the individual which the individual does not dispute. The individual also stated in a
1999 Personnel Security Interview (PSI) that the last time he smoked marijuana was in 1996. However, the
individual had a positive drug screen in 1999. In addition, the Notification Letter cites various drug-
related arrests and charges which support the DOE’s charge that the individual has used drugs. In further
support of this charge, a DOE consultant psychiatrist concluded that the individual has had “an illness or
mental condition which causes or may cause a significant defect in judgment or reliability,” specifically
Polysubstance Abuse. The DOE considered all of these factual incidents in support of its charge that the
individual has engaged in unusual conduct or is subject to circumstances which tend to show that he is not
honest, reliable or trustworthy.
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Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns in the Notification Letter. DOE transmitted the individual’s hearing
request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as the Hearing
Officer in this case.

At the hearing that I convened, the DOE Counsel called one witness, a DOE consultant psychiatrist. The
individual’s counsel called two witnesses: the individual and the individual’s wife. The DOE submitted a
number of written exhibits prior to the hearing, and the individual submitted one exhibit prior to the
hearing and one exhibit during the hearing.

II. Standard of Review

The applicable DOE regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest.” 10 CFR § 710.7(a). In
resolving questions about the individual’s eligibility for access authorization, I must consider the relevant
factors and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding his conduct,
to include knowledgeable participation; the frequency and recency of the conduct; the
voluntariness of participation; the age and maturity of the individual at the time of the
conduct; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CFR § 710.21(b)(6). Once DOE has presented derogatory
information affecting an individual’s eligibility for access authorization, the individual must come forward
with evidence to convince the DOE that restoring his access authorization “will not endanger the common
defense and security and is clearly consistent with the national interest.” 10 CFR § 710.7(a). See, e.g.,
Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995), and cases cited
therein. For the reasons discussed below, I do not recommend granting this individual’s access
authorization.

III. Findings of Fact

The individual admits the allegations in the Notification Letter. During the hearing, the individual
attempted to present evidence to mitigate the security concerns in the Notification Letter, and this
Decision will focus primarily on whether the individual met his burden of showing that granting his access
authorization is warranted under 10 CFR Part 710. I will begin with a description of the events that gave
rise to the security concerns to provide a context in which to consider the evidence of mitigation.

The record indicates that the DOE’s concerns first surfaced as a result of the individual’s answers to
Question 23 on a 1998 QNSP. DOE Exhibit 6. Question 23 on the QNSP queried about the individual’s
police record. Specifically, Question 23 (A) asked, “have you ever been charged with or convicted of any
felony offense” and the individual checked “yes.” Id. Question 23 (D) asked, “have you ever been charged
with or convicted of any offenses related to alcohol or drugs” and the individual checked “yes” to that
question as well. Id. Next, Question 23 (F) asked “whether in the preceding seven years you had been
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arrested for any other offenses” and the individual also checked “yes” to that question. Finally, the QNSP
asked the individual to explain any of his “yes’ answers. In response, the individual only listed two arrests,
one for Possession of a Controlled Substance in 1995, and another arrest for Simple Possession in 1996.
However, based on the individual’s background investigation and other information gathered in the
individual’s security file, the DOE became aware of many other charges and arrests which the individual
did not divulge on his QNSP. The Notification Letter cited the following 11 arrests and charges that were
omitted from the questionnaire:

1. December 30, 1976 - Charged with Armed Robbery
2. March 15, 1979 - Arrested for Drunk and Disorderly
3. January 8, 1980 - Charged with Violation of State Parole
4. January 24, 1989 - Charged with Second Degree Burglary
5. August 11, 1981 - Charged with two counts of Breaking into an Automobile
6. March 14, 1983 - Arrested for Assault and Battery and Aggravated Assault
7. July 7, 1987 - Charged with Second Degree Burglary and Petty Larceny
8. January 11, 1990 - Charged with Assault
9. April 12, 1991 - Charged with Assault

10. April 11, 1992 - Charged with Violation of Probation
11. July 7, 1995 - Arrested for Vandalism and Driving on a Revoked License

Id.

The record also reflects that during a 1999 Personnel Security Interview (PSI), the individual stated that he
last smoked marijuana in 1996. Hearing Transcript (Tr.) at 25. However, the individual acknowledged
testing positive for marijuana in 1999. He states that he did not actually smoke marijuana but was exposed
to it during a trip to Kentucky. Id. at 27. He further acknowledged having smoked marijuana for about
twenty-three years prior to 1996. In addition, the individual admitted to smoking cocaine, although not as
frequently, in the early nineties. Id. at 35.

On September 17, 1999, a DOE consultant psychiatrist evaluated the individual and concluded that the
individual had an illness which causes or may cause a significant defect in his judgment and reliability.
DOE Exhibit 9. The DOE consultant psychiatrist specifically concluded that the individual has suffered
from Polysubstance Abuse, which is defined as abuse of more than one substance, usually alcohol and
drugs or alcohol and a variety of drugs. Tr. at 58. However, the DOE consultant psychiatrist further
concluded that there are some indications that the individual was in remission. He stated that “while a
diagnosis of substance abuse would be appropriate for [the individual’s] activities during most of his adult
life, there does appear to be a change in his life over the last three years.” DOE Exhibit 9 at 4. He further
opined that while he ordinarily feels more comfortable when a period of five years has elapsed since the
last substance-related difficulty, it is quite possible that the individual has reformed and is embarking on a
new lifestyle. Id.

IV. Analysis

A. Security Concerns Cited Under 10 C.F.R. § 710.8(f)

As noted earlier in this Decision, part of the derogatory information in this case arises from the individual
having omitted information on the QNSP he executed on November 3, 1998. The individual disputes that
he deliberately omitted or misrepresented information concerning his police record on this QNSP.

False statements or misrepresentations by an individual in the course of an official inquiry regarding a
determination of eligibility for DOE access authorization raise serious issues of honesty, reliability, and
trustworthiness. The DOE security program is based on trust, and when a security clearance holder
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breaches that trust, it is difficult to determine to what extent the individual can be trusted again in the
future. See, e.g., Personnel Security Hearing (Case NO. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995),
25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27
DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000). Criterion F
applies, however, only to misstatements that are “deliberate” and involve “significant” information. 10
C.F.R. § 710.8(f). Based on the record before me, I find that the individual deliberately omitted significant
information in his QNSP to avoid being rejected for a security clearance. Consequently, DOE properly
invoked Criterion F when it denied the individual’s security clearance.

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization. See Personnel Security Hearing (Case No. VSO- 0244),
27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26
DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998)
(affirmed by OSA, 1998). Cases involving verified falsifications or misrepresentations are nonetheless
difficult to resolve because there are neither experts to opine about what constitutes rehabilitation from
lying nor security programs to achieve rehabilitation. Therefore, Hearing Officers must look at the
statements of an individual, the facts surrounding the misrepresentation and the individual’s subsequent
history in order to assess whether the individual has rehabilitated himself from the falsehood and whether
restoring the security clearance would pose a threat to national security. See Personnel Security Hearing
(Case No. VSO-0327, 27 DOE ¶ 82,844 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,005
(2000) (affirmed by OSA, 2000); Personnel Security Hearing (Case no. VSO-0418), 28 DOE ¶ 82,795
(2001). In the end, as a Hearing Officer, I must exercise my common sense judgment whether the
individual’s access authorization should be granted after considering the applicable factors prescribed in 10
C.F.R. § 710.7(c).

Mitigation of Criterion F

The key issue in this case is whether the individual has brought forward sufficient evidence to demonstrate
that he can now be trusted to be consistently honest and truthful with the DOE. In considering this
question, I found that the nature of the individual’s misrepresentations and omissions was serious.
Omitting information that forms the basis for determining eligibility for a security clearance subverts the
integrity of the access authorization process. The DOE must rely on individuals who are granted access
authorization to be honest and truthful; this important principle underlies the criterion set forth in 10
C.F.R. § 710.8(f). This principle has been consistently recognized by DOE Hearing Officers. See e.g.,
Personnel Security Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999).

At the hearing, the individual was asked why he did not list the other numerous charges on his QNSP:

Q: Why did you not list these charges on your questionnaire?

A: The reason I did not is I must have misread it because I thought it said a certain amount of
fine, if it was just fine, that was my understanding and my wife’s also, I believe, and all I have
got is a GED and I got it in prison. And I’m not a very intelligent person as far as paperwork
and she does all my paperwork for me. And that is why we did that. Our understanding was
that a certain amount of the fine to be listed and I did turn in a copy of my police record with
my questionnaire here when I turned it in to the company that I filed for this clearance.

Q: Let me ask you a question, [the individual], and I don’t want to overemphasize this, but if
you look at Question 23 A, it asked have you ever been charged with or convicted of any
felony offense. How would you interpret after reading that question that unless you received a
fine that you didn’t have to list the charge?

A: Like I said, I just misunderstood it. I got fined but, like I said, sir, I just must have, I don’t
know. It was not intentionally to be lying because I knew I was going to be interviewed and
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all that. I didn’t do it to intentionally lie.

Tr. at 25-26.

During the hearing, the individual was further questioned about the last time he smoked marijuana. The
individual responded to the following:

Q: During the 1999 Interview you told the personnel security representative that you last
smoked marijuana in 1996, is that correct?

A: Yes, Sir.

Q: Do you recall on topic during the 2001 interview concerning a positive drug test that you
had incurred around May of 1999?

A: Yes, Sir.

Q: You do acknowledge the test was positive for marijuana?

A: Yes, Sir.

Tr. at 25-26.

The individual stated that the reason he received a positive drug test was that he was exposed to second-
hand smoke, and that he did not actually smoke any marijuana. Id. at 26. He specifically explained that he
went on a trip to Kentucky with some of his brothers and a friend. Id. He further explained that he stayed
in a motel with his traveling companions for two days and two nights. During the course of the entire trip,
the individual indicated that his brothers and friend smoked marijuana pretty frequently. Id. at 27.
However, he maintains that they smoked the marijuana and he was only exposed to the smoke. Finally, the
individual maintains that the last time he smoked marijuana was in 1996.

After considering all the evidence before me, I believe that the individual has failed to mitigate the
concerns raised by his omissions or misrepresentations on his QNSP, and his positive drug screen in 1999.
First, the record reflects that since 1979, the individual has been charged or arrested for a total of 14 times;
four of those arrests were drug-related, several were for burglary and various other arrests for violent acts.
I find this criminal record to be very troubling. I am not convinced that the individual simply
misunderstood Question 23 of the QNSP. His interpretation of Question 23 (A) that he did not have to list
the charge unless he received a fine is just not credible. In the space allotted to explain his “Yes” answers
to Question 23, there is no mention of the term “fine.” In addition, the individual’s testimony that his wife
does all of his paperwork for him is no excuse. The individual is accountable for his own actions. He
signed his QNSP and is fully responsible for the accuracy of his answers. Furthermore, the individual’s
testimony that he only received a GED in prison does not excuse him from omitting information on his
QNSP. While the individual maintains that he did not deliberately omit information on his QNSP, I am not
convinced by his testimony at the hearing that he has established his truthworthiness. Likewise, the
individual’s explanation regarding his testing positive for marijuana in 1999 is also implausible. His
testimony that he tested positive because he was exposed to second-hand smoke while on a trip to
Kentucky with his brothers and a friend is suspect in light of the fact that he tested positive for marijuana
approximately a week later. See Personnel Security Hearing, Case No. VSO-0051, 25 DOE ¶ 82,784
(1995) (two scientific witnesses presented by DOE opined that passive inhalation could not have produced
the positive marijuana results in this case), aff’d, 25 DOE ¶ 83,012 (1996). I do not believe the individual
was sufficiently forthcoming in his testimony. In addition, the individual did not present any corroborative
evidence to bolster his explanation of his positive drug test, nor does the record contain any other
reasonable exculpatory explanation for the positive drug test. A mere explanation from the individual is
simply not enough to mitigate this security concern. In sum, the individual’s omissions and
misrepresentations are related to legitimate security concerns. Accordingly, I find that the individual has
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failed to mitigate the security concerns raised by Criterion F.

B. Security Concerns Cited Under 10 C.F.R. § 710.8(k)

The individual’s use of illegal drugs is undisputed. The individual began using marijuana at the age of 13.
He stated that he began using cocaine in the early nineties and has experimented with other drugs on
occasion. The individual’s use of drugs has led to his incurring various drug-related criminal charges. He
acknowledged that “basically everything I was charged with I was on some type of, probably marijuana or
alcohol.” Tr. at 30. In addition, the individual was evaluated by a DOE consultant psychiatrist in
September 1999. The DOE consultant psychiatrist was asked whether the individual has an illness or
mental condition which causes or may cause a significant defect in his judgment or reliability. The DOE
consultant psychiatrist concluded that the individual has had Polysubstance Abuse, but there were some
indications that it may be in remission. Although the DOE consultant psychiatrist stated that he ordinarily
feels more comfortable when a period of five years has elapsed since the last substance-related difficulty,
he stated “with these testimonies and the fact that he is 39 years old (a time when people can begin to
reform), it seems quite possible that he has reformed and is embarking on a new lifestyle.” DOE Exhibit 9
at 5.

Certainly, any use of illicit drugs raises legitimate security concerns. It has been noted on many occasions
that illegal drug use raises a security concern for the DOE since it reflects a deliberate disregard for state
and federal laws prohibiting such use. “The drug user puts his own judgment above the requirements of
the laws, by picking and choosing which laws he will obey or not obey. It is the further concern of the
DOE that the drug abuser might also pick and choose which DOE security regulations he will obey and
not obey with respect to protection of classified information.” Personnel Security Hearing, Case No.
VSO-0013, 25 DOE ¶ 82,752 at 85,512 (1995); see Personnel Security Hearing, Case No. VSO-0283, 27
DOE ¶ 82,822 (1999). In addition, a person who uses illegal drugs may open himself to blackmail or other
forms of coercion, because he may want to conceal his use. It has also been noted that “any drug usage
while the individual possesses a [security] clearance and is aware of the DOE’s policy of absolute
abstention demonstrates poor judgment.” Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶
82,761 at 85,579 (1995). Based on the foregoing, I find that the DOE has properly invoked Criterion K in
this case.

Mitigation of Criterion K

At the hearing, the individual maintained that he has made a drastic change in his life regarding his drug
use. Tr. at 46. Although he does not dispute his longstanding history of criminal activity, most of which
was drug-related, he maintains that many of his charges and arrests occurred in the early eighties through
the mid-nineties. Therefore, he argues that the remoteness in time of his criminal activity coupled with his
changed lifestyle of abstaining from drugs demonstrates that he has reformed and is not a threat to
security. Id. at 8. The individual further maintains that the DOE consultant psychiatrist’s evaluation and
subsequent conclusions are consistent with his position that he has been reformed from drug abuse.

For the reasons explained below, I find that the individual has not presented information sufficient to
resolve the security concerns raised by Criterion K. First, the individual argues that the last time he used
marijuana was in 1996; however he tested positive for marijuana in 1999. As discussed above, I did not
find the individual’s testimony that he was exposed to second-hand smoke while on a trip to Kentucky
with his brothers and friend to be credible. Although the individual argues that he has completely changed
his lifestyle and does not associate with family and friends who smoke marijuana and engage in other
criminal activities, this incident remains troubling to me. The individual’s conduct with respect to his drug
use shows that he is definitely not reformed.

Second and most importantly, the DOE consultant psychiatrist’s testimony raised serious doubt as to
whether he would now consider the individual’s polysubstance abuse in remission or reformed. The DOE
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consultant psychiatrist testified as follows:

Q: I’m going to ask you a question with a couple of built-in conditions, . . . If, after testifying
today, you were convinced that , one; everything [the individual] told you in 1999 was indeed
truthful. And two; that he had totally abstained from drug use for five years, would you view
it probable that he had reformed from drug use?

A: 1996 to 2002, Yes.

Q: Now, did [the individual] tell you when you saw him that in approximately May 1999,
which would be just four months before you saw him that September, that he had tested
positive for marijuana?

A: If I don’t have it in the Report, he didn’t tell me. I would not overlook anything like that.

Q: Your assumption was in fact there had been total abstention since 1996, correct?

A: Yeah, and I saw him then just a couple of months after what you describe as a possible
occurrence. May to September.

Tr. at 67-68.

After he was told about the individual’s Kentucky trip incident, the DOE consultant psychiatrist was asked
to what extent, if at all, he would want to scrutinize that explanation before rendering a diagnosis of
reformation. Id. at 68. The DOE consultant psychiatrist testified that he would scrutinize the explanation
very carefully and would have asked the individual additional questions to complete his evaluation. Id.
However, when asked if he found the individual’s explanation not credible, the DOE consultant
psychiatrist stated that “I would have to say then is that my conclusions would be in doubt.” Id. at 69. He
further testified that “I do have a concern and one of the lines of questions I would ask is for a fellow who
has so much trouble with drugs before to be riding with buddies, still has buddies who smoke so much
marijuana, that is a little less of a lifestyle change than I would be comfortable with.” Id. at 73. Although
he stated that he could not reach any firm conclusions with respect to the individual’s reformation now,
the DOE consultant psychiatrist stated that the individual’s explanation of his positive drug test suggests
that he is a “risk taker” and calls into question his conclusion that he is inclined toward reform. Finally,
when told that the individual received a “contact high” from being around individuals who smoked
marijuana, the DOE consultant psychiatrist noted that the individual must have had a fair dose of
marijuana in his system if he tested positive a week later, although he could not be conclusive on the data
given to him at the hearing. Id. at 82.

Based on the foregoing, the individual’s positive drug test in 1999, coupled with the DOE consultant
psychiatrist’s concerns, have not resolved the substantial doubt in my mind with respect to his drug use.
Therefore, I can not find that the individual has sufficiently mitigated the security concerns regarding
Criterion K.

C. Security Concerns Cited Under 10 CF.R. § 710.8(l); Unusual
Conduct

Criterion L relates to information indicating that an individual has engaged in unusual conduct or is subject
to circumstances which tend to show that he is not honest, reliable, or trustworthy; or which furnishes
reason to believe that he may be subject to pressure, coercion, exploitation or duress which may cause him
to act contrary to the best interests of national security. 10 C.F.R. § 710.8(l). In the present case, the DOE
cites 14 charges or arrests incurred by the individual as well as the fact that the individual made omissions
relating to these charges on his QNSP. The individual does not dispute his drug use, or the many drug-
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related charges and arrest. Given the individual’s omissions, his drug use and his numerous criminal
activities, I believe that DOE properly invoked Criterion L.

Earlier in this Decision, I found that the individual deliberately omitted information on his QNSP to avoid
being rejected for a security clearance. In addition, I found that the individual failed to mitigate the
security concerns with regard to his drug use. The conduct of the individual casts serious doubt upon his
judgment, reliability and trustworthiness. I therefore find that the individual has failed to adequately
mitigate the security concerns the derogatory information presented under Criterion L.

III. Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8(f),(k) and (l) in
suspending the individual’s access authorization. For the reasons I have described above, I find that the
individual has deliberately omitted significant information from a QNSP, has engaged in the use of illegal
drugs and has engaged in conduct that tends to show that he is not honest, reliable and trustworthy, and
that the individual has failed to mitigate the legitimate security concerns stemming from these actions. I
am therefore unable to find that granting the individual an access authorization will not endanger the
common defense and security and is consistent with the national interest. Accordingly, I find that the
individual’s request for an access authorization should not be granted.

Kimberly Jenkins-Chapman 
Hearing Officer 
Office of Hearings and Appeals

Date: July 2, 2002

(1) Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).
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May 21, 2002

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 19, 2001

Case Number: VSO-0506

This Opinion considers the continued eligibility of xxxxxx xxxxx xxxxxx(the individual) for access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material." The individual is
employed by a DOE contractor. The Department suspended the individual’s access authorization because
she had been adjudicated bankrupt on three occasions and continues to experience financial difficulties.
Although I find that the Department correctly suspended the individual’s access authorization, it is my
opinion that the individual's access authorization should be restored because of the existence of mitigating
circumstances.

I. PROCEDURAL BACKGROUND

On September 26, 2001, DOE notified the individual that her access authorization had been suspended
under 10 C.F.R. § 710.8 (l) (Criterion L) because she had been adjudicated bankrupt in 1975, 1988 and
1998, and was continuing to experience financial difficulties.(1) Subsequently, the individual requested a
hearing concerning her eligibility for an access authorization.(2) At the hearing, DOE presented the
testimony of a personnel security specialist, and the individual testified on her own behalf and presented
the testimony of two witnesses.

II. FINDINGS OF FACT

It is uncontested that the individual has been adjudicated bankrupt on three occasions and continues to
experience financial difficulties. The individual first filed for bankruptcy in January of 1975. At that time,
the individual’s financial difficulties were caused by inappropriate spending, a failed business venture, and
the expenses associated with obtaining a divorce from her husband. In March of 1975, the bankruptcy
court discharged approximately $1,000 of the individual’s unsecured debt. DOE Exhibit 4-1; DOE Exhibit
5-1; DOE Exhibit 5-2.

On February 2, 1988, the individual again filed for bankruptcy. In 1988, the individual was experiencing
financial difficulties because she was helping to support a sister who was paralyzed and terminally ill, had
co-signed a note to enable her son to purchase a car, and had lost nine thousand dollars ($9,000) when her
cleaning business failed.(3) In May of 1988, the bankruptcy court discharged approximately $13, 400 of
the individual’s unsecured debt. Transcript at 42, 79; DOE Exhibit 1-8; DOE Exhibit 4-2; DOE Exhibit 5-
1; DOE Exhibit 5-2.
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On August 21, 1991, because of concern about the second bankruptcy, a Personnel Security Interview
(PSI) was conducted to obtain information about the individual’s financial condition. At the PSI, the
individual explained the circumstances surrounding her bankruptcies and also told the personnel security
specialist conducting the interview that she felt very good about her current financial situation. The
individual indicated that she was current on all of her bills, had purchased a new home and car, managed
to save and invest some money, and had arranged for insurance that would provide her with funds if she
were to become ill or disabled. The individual also said that she had a strict budget and had taken a part
time job. Based on this information, as well as a favorable credit report dated August 21, 1991, a
personnel security specialist concluded that the individual had suffered financial difficulties because of
circumstances beyond her control and recommended that her access authorization be continued. DOE
Exhibit 1-2; DOE Exhibit 5-1.

In April of 1993, during a re-investigation of the individual’s eligibility for an access authorization, a
personnel security specialist concluded, amongst other things, that the individual’s current financial
situation did not pose a security concern. In support of this conclusion, the personnel security specialist
noted that a 1992 credit report reflected only two minor past due accounts which had become current and
also indicated that there were no other indications of financial difficulties. DOE Exhibit 1-3.

On August 4, 1998, the individual again filed for bankruptcy. At this time, the individual was experiencing
financial problems for several reasons. First, the individual’s fiancé had died in 1997 while she was
administering CPR, and she had been unable to work for three months after his death. The individual was
not paid her salary during this period, but was able to collect insurance benefits in the amount of two
hundred and fifty dollars a week. Transcript at 27. Second, the individual had lost five thousand dollars
($5,000) when she unsuccessfully attempted to start a business selling spices. Third, the individual has
extremely high utility bills, and had replaced the windows in her home. On November 6, 1998, the
bankruptcy court discharged $12,781 of the individual’s unsecured debt.(4) Transcript at 42, 79, 85, 163;
DOE Exhibit 1-8; DOE Exhibit 4-5; DOE Exhibit 5-2.

After her debts were discharged by the bankruptcy court in November of 1998, the individual continued to
experience financial difficulties. These financial difficulties occurred because the individual had been
unable to work during the following periods of time because of the following medical problems:

(1) The individual had been unable to work between December 15, 1998 and January 12, 1999
because of breast surgery;

(2) The individual had been unable to work between July 30, 1999 and August 2, 1999
because of foot surgery;

(3) The individual had been unable to work between September 23, 1999 and November 1,
1999 because of surgery on her right knee;

(4) The individual had been unable to work between April 24, 2000 and May 26, 2000
because of rectal surgery; and

(5) The individual had been unable to work between May 26, 2000 and July 5, 2000 because
of sinus surgery.

Individual’s Exhibit 51. The individual was not paid her salary when she was unable to work, but was able
to collect insurance benefits in the amount of two hundred and fifty dollars a week. Transcript at 74-75,
147-149. The individual’s recent financial difficulties were exacerbated by the fact that she helped to pay
her sister’s funeral expenses and continues to receive high utility bills and incur expenses in connection
with her attempts to sell her home. Transcript at 94, 149-150, 159-160; DOE Exhibit 1-7.

Notwithstanding these problems, the individual has been making great efforts to repay her debts. In
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addition to her full-time job for a DOE contractor, the individual also works two part time jobs. Although
her hours vary, the individual usually works sixty or more hours a week.(5) Moreover, the individual has
been working with Consumer Credit Counseling Services to re-negotiate certain of her debts and to make
regularly scheduled payments on outstanding accounts. As a result of these efforts, the individual has
reduced her indebtedness. Transcript at 51-56, 119-122, 146, 162; DOE Exhibit 1-7; DOE Exhibit 5-2.
Moreover, the individual is continuing to make diligent efforts to sell her house and her car. See
Transcript at 159-160.

The individual has also presented testimonial and documentary evidence that demonstrates that she is
honest, reliable and trustworthy and continues to volunteer and help others in the community. Transcript at
154-158; Individual’s Exhibit 45 - Individual’s Exhibit 49.

III. ANALYSIS

The regulations state that "[t]he decision as to access authorization is a comprehensive, common- sense
judgment, made after consideration of all the relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the common defense and
security and is clearly consistent with the national interest." 10 C.F.R. §710.7(a). In making a
determination here, I will consider the relevant factors and circumstances connected with the individual's
conduct. These factors, which are set forth at 10 C.F.R. § 710.7(c), include "the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include knowledgeable
participation; the frequency and recency of the conduct; the age and maturity of the individual at the time
of the conduct; the voluntariness of participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; [and] the likelihood of continuation or recurrence. . . ."

A. The Individual’s Access Authorization Was Properly
Suspended.

At the hearing, the personnel security specialist testified that the individual’s access authorization was
suspended because she had been adjudicated bankrupt on three occasions and continued to experience
financial difficulties. The personnel security specialist explained that security concerns are raised when an
individual is financially overextended because he or she is at risk of engaging in illegal acts to generate
funds and may be subject to coercion or pressure. Transcript at 30-31. Based on these security concerns, it
is clear that the individual’s access authorization was properly suspended.

B. The Individual Has Demonstrated the Existence of Mitigating
Circumstances.

Although I find that the individual’s access authorization was properly suspended, I also find that the
security concerns raised by the individual’s financial difficulties are mitigated by the surrounding
circumstance. I specifically find that the security concerns associated with the individual’s bankruptcies in
1975 and 1986 have been mitigated by the passage of time. I also find that the financial difficulties that led
to the individual’s bankruptcy in 1998 did not occur because of fiscal irresponsibility. More specifically, I
find that the individual was unable to pay her debts in 1998 because she had been unable to work for three
months after her fiance passed away, her spice business had failed, and she had incurred very high utility
bills and replaced her windows in an effort to reduce these bills. After her debts were discharged by the
bankruptcy court in November of 1998, I find that the individual continued to experience financial
difficulties because she had been unable to work due to medical problems. I specifically find that the
individual had five surgeries in a short period of time and, as a result, had been unable to work and
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receive her full salary for approximately four months. I also find that, after the 1998 bankruptcy, the
individual helped pay funeral expenses for one of her sisters, and continues to receive high utility bills and
incur expenses in connection with her attempts to sell her home.

I also find that the security concerns that are raised by the individual’s financial difficulties have been
mitigated by the efforts that the individual has made to repay her debt and her good character. In addition
to her full-time job for a DOE contractor, the individual also works at a hospice and cares for autistic
boys. She sometime works as much as eighty hours a week. Moreover, based on the testimony at the
hearing as well as the other evidence in the administrative record, I also find that the individual is honest,
reliable and trustworthy. I am also very impressed by the fact that the individual continues to find time to
volunteer and help others in the community. For these reasons, I find that restoring the individual's access
authorization would not endanger the common defense and security and would be consistent with the
national interest. See Personnel Security Hearing, Case No. VSO-0128, 26 DOE ¶ 82,784 (July 14, 1997);
Personnel Security Hearing, Case No. VSO-0069, 25 DOE ¶ 82,795 (March 15, 1996).

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer Opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, a requested review of a Hearing Officer’s decision is performed by an
Appeal Panel. 10 C.F.R. § 710.28(b)-(e). 66 Fed. Reg. at 47061. Thus, in this case, the Manager of the
DOE Operations Office concerned may seek review of this decision under the revised regulation set forth
at 10 C.F.R. § 710.28(c).

Linda Lazarus
Hearing Officer
Office of Hearings and Appeals

Date: May 21, 2002

(1) Section 710.8 sets forth the principal types of derogatory information that create questions as to an
individual’s eligibility for access authorization. Criterion L involves information that an individual has
engaged in unusual conduct or is subject to circumstances that tend to show that he is not honest, reliable
or trustworthy or that furnish reason to believe that he may be subject to pressure, coercion, exploitation
or duress that may cause him to act contrary to the national security.

(2) In the letter requesting a hearing, the individual stated that she was working to pay off her bills, and
was also trying to sell her house and car. The individual further indicated that she had been employed for
many years by the DOE contractor, is a good citizen, a loyal American and “not a security risk to our great
country.”

(3) The individual had also incurred expenses because she had been a defendant in a criminal proceeding
in 1984.

(4) All of the individual’s debts were not discharged as a result of this proceeding.

(5) In her part-time employment, the individual works at a hospice and cares for autistic boys. It is clear
from the letters submitted into the administrative record that the individual is an excellent and caring
employee. See Individual’s Exhibit 47 and Individual’s Exhibit 48.
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April 2, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 19, 2001

Case Number: VSO-0507

This Decision concerns the eligibility of XXXXXXXXXXXXX (hereinafter the individual) to hold an
access authorization.(1) The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Decision will consider whether, based on testimony and other evidence presented
in this proceeding, the individual's suspended access authorization should be restored. As discussed below,
I find that the individual has not met her burden to bring forward sufficient evidence to show that her
access authorization should be restored.

I. History

This administrative review proceeding began with the issuance of a Notification Letter, informing the
individual that information in the possession of the DOE created substantial doubt pertaining to her
eligibility for an access authorization. In accordance with 10 C.F.R. § 710.21, the Notification Letter
included a detailed statement of the derogatory information.

The area of concern cited in the Notification Letter involves information that the individual has
demonstrated a pattern of unreliability and financial irresponsibility. This behavior is subject to the
provisions of 10 C.F.R. § 710.8(l) (hereinafter Criterion L). (2)

The Notification Letter identified the following matters as concerns:

(i) On November 13, 2000, the individual reported that she filed for Chapter 13 Bankruptcy on May 20,
1999. She claimed that she had previously reported the bankruptcy, but her personnel security file did not
contain any information to that effect. She claimed that in July 2000 the Chapter 13 bankruptcy was
dismissed at her request and that she was current on all of her debts at that time. An updated credit report
was obtained on November 28, 2000 showed past due and collection accounts totaling $62,953.

(ii) During a March 1, 2001 Personnel Security Interview (PSI) the individual stated that she and her
husband filed a first Chapter 13 bankruptcy in May 1998 and a second Chapter 13 bankruptcy in May
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1999; that the bank was on the verge of foreclosing on their home; that she and her husband had made
payments on the Chapter 13 bankruptcy for a year, but stopped in July 2000 because they could not
continue to make the $5,000 a month payment; that she uses one credit card belonging to her mother-in-
law, for which she owes $2,000 to $3,000; that since the 1998 bankruptcy, she and her husband have not
made payments on eleven accounts which are cited in the Letter. These accounts include two mortgages, a
number of credit card accounts and an involuntary repossession of a car with an alleged balance of
$50,000.

(iii) During the March 2001 PSI, the individual stated that she intended to pay all outstanding debts
through a Consumer Credit Counseling Service (CCCS), but as of the date of the Notification Letter, she
had not yet established a repayment plan with CCCS.

The Notification Letter informed the individual that she was entitled to a hearing before a Hearing Officer
in order to respond to the information contained in that Letter. The individual requested a hearing, and that
request was forwarded by the DOE Office to the Office of Hearings and Appeals (OHA). I was appointed
the Hearing Officer in this matter. In accordance with 10 C.F.R. § 710.25(e) and (g), the hearing was
convened.

At the hearing, there were seven witnesses: the individual’s real estate lawyer, the landlord from whom the
individual is currently leasing a house, the individual’s credit counselor, two of the individual’s
supervisors, the individual’s husband and the individual herself. The individual was represented by an
attorney.

II. Factual Background

Since the fact pattern of this case is complex, I believe that it will be useful to provide some background
in order to facilitate an understanding of the hearing testimony, and the evidence presented. I have set
forth below the contentions of the individual regarding the reasons for her indebtedness and bankruptcies.
Where there is some documentary support for these claims, I shall cite to the relevant portions of the
record.

Fundamentally, the individual claims that her financial difficulties arose because of a real estate scam that
was perpetrated by an unethical mortgage broker (hereinafter mortgage broker). The scam involved two
residences owned by the individual and her husband.

A. Property # 1

In December 1996, the individual refinanced a mortgage on this residence through the mortgage broker.
The mortgage broker was also to be the new lender. Some of the proceeds from the refinancing were
supposed to be used to pay off some of the individual’s credit card debts. That payment was to be made
by the mortgage broker along with other payouts after settlement. The mortgage broker failed to repay
either the prior mortgagee on that property, or the individual’s creditors. However, he did make some
monthly payments on that prior mortgage. Therefore, the individual did not learn of the failure to pay off
the prior mortgage until October 1997, when the mortgagee provided a notice of delinquency to the
individual and her husband. Indiv. Exh. I. This prior mortgage was eventually paid off. Indiv. Exh. N.

Shortly after the refinancing, the mortgage broker purportedly agreed to purchase property #1. However,
the individual claims that she learned later on that the transaction was really only an agreement to make
mortgage payments for her, while she was still fully liable for the mortgage. This property went into
foreclosure because the mortgage payments were never made by mortgage broker or by the individual. The
mortgage broker foreclosed on this property, for which he was holding the loan, as described above.
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B. Property #2

In March 1997, believing that she had sold property #1 to the mortgage broker, the individual and her
husband purchased a new residence, Property #2. At that time, unaware of the scam, the individual used
the mortgage broker’s services to obtain a loan on this property and to close the purchase. In November
1997, the individual and her husband attempted to refinance this property in order to consolidate their
debts. At that time they learned that the mortgage broker had recorded a fraudulent deed of trust against
the property. This was allegedly done by forging the initials of the individual and her husband and by
cutting and pasting other documents that contained their signatures. Indiv. Exh. E. The mortgage broker
refused to release the fraudulent deed of trust and the individual was unable to complete the refinancing.
In order to resolve the issue of the lien and clear the title on this property, the individual and her husband
decided to bring the matter to a judge in a Chapter 13 bankruptcy proceeding. While still in the bankruptcy
proceeding, they were advised by an attorney to abandon the bankruptcy in favor of attempting again to
refinance the property. The goal here was to use the equity in the property to pay off all consumer debt, as
well as mortgage arrears. They were unsuccessful in their attempt to refinance and this property went into
foreclosure.

The individual contends that the mortgage broker and the persons who were associated with him in his
business have been sued by a title insurance company. She has provided a copy of the complaint. Indiv.
Exh. A. As noted in the complaint, the claims against the mortgage broker include fraud, conspiracy to
defraud, breach of fiduciary duty, breach of contract and racketeering. The complaint cites numerous
instances in which this mortgage broker has engaged in real estate fraud involving many properties and
victims.

III. The Hearing Testimony

A. The Real Estate Lawyer

This witness confirmed that he had represented the individual and her husband in attempting to pay off the
first mortgage on property #1. He testified that the mortgage broker did not promptly pay off that mortgage
as he was obligated to do. Transcript of Personnel Security Hearing (hereinafter Tr.) at 81. He confirmed
that the reputation of the mortgage broker in the community was a poor one and that he had heard of
problems experienced by other customers with this mortgage broker. Tr. at 83. He believed that the
mortgage broker was involved in fraud, and not just bad business practices. Tr. at 86. He also stated that
he knew of no party (other than the mortgage broker) that actually claimed that the individual and her
husband did anything improper in their own real estate dealings. Tr. at 84.

B. The Landlord

This witness has been renting a residence to the individual and her husband for more than 15 months. He
stated that they have always paid their rent on time. Tr. at 27-28. He testified that he is in the process of
completing a sale of this property to the individual and her husband, and believes that he has found
financing for the sale. Tr. at 29, 31-32. He expects the sale to be completed shortly. Id. He testified that he
has had other clients who have had bad experiences with the mortgage broker. Specifically, he stated that
he was aware of instances in which the mortgage broker had taken out two loans on the same property or
had failed to pay off an existing mortgage when entering into a refinancing. Tr. at 36-37. He testified that
he has known the individual and her husband for about five years and trusts them. Tr. at 37.

C. The Consumer Counselor
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This witness is vice president of client services and a counselor with Consumer Credit Counseling Service
(CCCS) of the area in which the individual resides. She testified that she first saw the individual and her
husband on June 27, 2001. She stated that they signed papers agreeing to set up a repayment program in
July and also made their first payment in that month. Tr. at 92. She testified that since that time they have
always made full and timely payments under their agreement. Id. She indicated that the repayment amount
per month is worked out with each creditor by CCCS, and it is based on a percentage of the outstanding
debt. Tr. at 93, 95. She testified that the individual and her husband make payments of about $1,200 per
month and that their debt will be paid off in about five years. Tr. at 93-94. She further stated that
individuals who enter the repayment program are not supposed to acquire a new credit card. Tr. at 101-
102.

D. The Individual

The individual testified that each creditor that filed a claim in her bankruptcy proceeding was included in
the CCCS repayment program. With the assistance of her attorney, the individual reviewed in detail each
item on her current credit report, and pointed out the payment to that creditor on her CCCS repayment
schedule. Tr at 104-136. Indiv. Hearing Exh. #2 (credit report); Indiv. Exh. 2-1 (Consumer Credit
Counseling Monthly Client Statements). (3) The individual also testified that she was current on all her
utility bills and referred to copies of canceled checks that showed payment for these services. Indiv. Exh.
2-2 through 2-6. Tr. at 137-40. The individual also responded to the concern in the Notification Letter that
she had failed to notify the DOE in a timely manner of her bankruptcies. She stated that she believed that
she had provided this information. Tr. at 143. She also testified that she uses her mother-in law’s credit
card to purchase gasoline and prescriptions. Tr. at 153. She indicated that she charged a family vacation
costing about $7,000 on the card and that she currently owes about $3,000 to the credit card company. She
stated that she tries to pay about $1,000 a month towards that debt and expects to pay off the debt in
several months. Tr. at 147, 152.

E. The Husband

The husband testified about how he and the individual attempted to resolve their financial problems
created by the mortgage company by means of Chapter 13 bankruptcy proceedings. He stated that he was
advised by an attorney that the problems could be solved by bringing the matter to the attention of a
bankruptcy judge. Tr. at 159. He testified that he and the individual also attempted to refinance property #
2 and use their equity to pay off creditors. Tr. at 171. He indicated that they were unable to straighten out
their financial problems through either Chapter 13 bankruptcy proceedings or through refinancing, and
property # 2 was forced into foreclosure. Tr. at 156-97.

F. Supervisor # 1

Supervisor # 1 testified that he has known the individual for about 18 years and was her supervisor during
1994-1998. He characterized her as honest, forthright and an outstanding employee. Tr. at 14- 15.

G. Supervisor # 2

Supervisor # 2 testified that he has known and worked with the individual since the mid 1980s. Tr. at 197.
He has supervised her from time to time on several projects over a number of years. He indicated that as a
result of a reorganization, he recently became her supervisor again. Tr. at 198. He stated that he “would
vouch 100 percent for her honesty and integrity.” Tr. at 200. He had no questions about her loyalty or
trustworthiness. Tr. at 197.
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IV. Standard of Review

The Hearing Officer’s role in this proceeding is to evaluate the information presented by the DOE Office
and the individual, and to render an opinion based on that evidence. The decision as to access
authorization is a comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest. See
10 C.F.R. § 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not like a criminal case, in which
the burden is on the government to prove the defendant guilty beyond a reasonable doubt. In this type of
case, we use a different standard, which is designed to protect national security interests. A hearing is “for
the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization.” 10 C.F.R. § 710.21(b)(6). The burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d).

This standard implies that there is a strong presumption against the granting or restoring of an access
authorization. See Dep’t of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national
interest” standard for the granting of access authorizations indicates “that security determinations should
err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues. Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 at 85,511 (1995).

V. Analysis

As stated above, there are three main areas of financial issues cited in the Notification Letter that give rise
to a security concern under Criterion L: (i) the individual declared bankruptcy twice in two years; (ii) the
individual owned two properties that were forced into foreclosure due to unpaid mortgages; and (iii) the
individual amassed about $63,000 in credit card debt (including interest). I must consider whether there is
evidence that mitigates these concerns. See 10 C.F.R. § 710.7(c). I will first address the security concerns
arising from the individual’s bankruptcy filings and the real estate foreclosures. Afterwards, I will examine
the security concerns connected with her credit card debt.

A. Bankruptcies and Foreclosures

Filing for bankruptcy may give rise to security concerns about an individual's trustworthiness and
reliability, if an employee has engaged in financial behavior that is irresponsible. Personnel Security
Hearing (Case No. VSO-0081), 25 DOE ¶ 82,805 (1996). When reviewing the access authorization of an
individual who has filed for bankruptcy, I therefore focus on how that individual reached the point at
which it became necessary for her to seek the help of the bankruptcy court in order to regain control of her
financial situation through discharging debts. I must thus consider whether there is a legitimate financial
hardship, or whether the bankruptcy resulted from irresponsible behavior.

While I still find the circumstances surrounding the bankruptcies and foreclosures not completely
explained or fully documented, I am overall convinced that the bankruptcies and foreclosures are the result
of the fraudulent real estate practices by the mortgage broker. In particular, the testimony of her real estate
lawyer and her landlord, as well as documentary evidence in the record, convince me that this mortgage
broker duped the individual and her husband in a real estate scheme that resulted in their real estate
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difficulties. E.g., Indiv. Exh.1-2, 1-3; Indiv. Exh. A-N. The individual has therefore persuaded me that the
foreclosures did not arise from her own irresponsible actions, but rather from an extraordinary set of
unfortunate circumstances, trickery and fraud. I also find that the Chapter 13 bankruptcies were part of a
plan to bring her real estate difficulties under control and pay her debts in an organized, court-approved
manner.

I also believe that even though the individual’s attempts to resolve the real estate problems were not
successful, they were, at the time, reasonable ones. For example, there is evidence that she has retained
five attorneys to assist her. Indiv. Exh. N, O. Tr. at 161, 183, 188.

I further find that she did not wait an unreasonable period of time to try to resolve these matters. The
record indicates that when she learned that the mortgage broker failed to pay off the first lender in property
#1, the individual quickly sought legal assistance, and the matter was eventually resolved. Indiv. Exh. N,
Indiv. Exh. 1-5. (4)

Finally, a concern was raised in the Notification Letter that the individual waited about 18 months to
reveal her bankruptcy to the DOE. The individual claims that she had revealed it earlier, but there was no
record of that disclosure in her personnel file.

The individual did not fail to disclose the matter on any form that she submitted to the DOE, so there is no
question of falsification or omission on a form. The question here is whether there is any concern about
the individual’s reliability due to a failure to reveal the bankruptcy promptly. While I agree that the
disclosure should have been made in a more timely fashion, I do not consider the delay to constitute a
separate security concern. As discussed above, the security concerns regarding the bankruptcy itself have
been resolved.

Accordingly, I conclude that the individual has mitigated the security concerns associated with the
bankruptcies and foreclosures.

B. Current Financial Situation

I will now consider the individual’s current financial posture. Although ultimately I am not persuaded that
the individual has fully resolved the security concerns associated with her current financial situation, in
particular her credit card debt, she has demonstrated a somewhat improved financial position. First, as
discussed above, she entered into a repayment program with CCCS and is making regular payments to her
creditors. (5) The monthly amount of $1,200 is feasible, given her household income, and I do not believe
that it will pose any difficulty for her to continue making the payments for the entire program. Tr. at 149-
50, Indiv. Hearing Exh. 1. She has established that she is repaying creditors that were cited in the
Notification Letter and other creditors that filed a claim in her bankruptcy proceeding. Tr. at 104-137;
Indiv. Exh. 2-1, Indiv. Hearing Exh. #2. (6) As of the date of the hearing, she had repaid about $10,000 of
the $63,000 debt cited in the Notification Letter.

The individual has also established that she is paying other monthly bills such as utilities and rent on a
regular basis. Indiv. Exh. 2-3 through 2-6. She is in the process of purchasing the residence that she has
been leasing for more than one year. Tr. at 29. She has provided evidence of conditional loan approval for
that property. Submission of March 20, 2002, Exh. A.

However, I remain concerned about another issue that was raised in the Notification Letter and explored at
the hearing. That issue relates to the individual’s use of her mother-in-law’s credit card. The CCCS
counselor testified that individuals in the program are not supposed to acquire new credit cards. Since the
individual stated that she was using her mother-in-law’s card, she was not technically in violation of that
rule. Nevertheless, I did have a concern about whether she was using that credit in a responsible manner,
or whether her purchasing pattern demonstrated a continued problem with excess spending on credit.
Continuing to amass debt while under the CCCS program through use of the credit card of another person
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does not seem to me to demonstrate a commitment to establish a sound current financial footing, which is
the focus of my concern regarding the individual at this point. I therefore decided that corroboration was
necessary for the individual’s assertions regarding her use of her mother-in-law’s credit card. I allowed
the individual to submit some additional information on this matter. Tr. at 204. This material was
submitted on March 20, 2002. (7)

According to the individual, the facts surrounding the use of the mother-in-law’s credit card are as
follows. The individual testified that she took a vacation with her family during the summer of 2001,
which she charged on that credit card. She stated that due to the vacation, there was an outstanding balance
at the level of about $7,000 this past summer. She stated that she was making regular payments to bring
down that debt. She said the debt was currently about $3,000, that she has been making monthly payments
of about $1,000, and was hoping to bring the monthly carry-over debt to zero very shortly. She stated that
she is presently only using the credit card for gasoline, prescription medicine “and things like that.” Tr. at
147-53.

I asked the individual to provide some additional information to substantiate these claims, so that I could
verify her commitment to establish a sound current financial footing. Exhibit C of the individual’s
submission of March 20, 2002 addresses that request. It consists of copies of credit card statements from
October 2001 through February 2002.

After reviewing those statements I find that they do not corroborate the individual’s hearing testimony. As
an initial matter, the statements show that the individual has used the credit card for more than just
gasoline, prescription medicine and similar items. It shows a wide range of purchases, indicating that the
individual was using credit to pay for both ordinary daily living expenses, and other types of expenses. For
example, in every month, the statements indicate that she purchased clothing, housewares, personal items
and restaurant meals with this credit card. Moreover, in several months the statements showed charges for
items such as a hotel and rental car in Las Vegas and golf club fees.

Further, rather than consistently paying down the balance, as she led me to believe she was, the individual
actually increased the balance in several months, until in January 2002, the month prior to the hearing, her
unpaid balance actually exceeded her available credit by a small amount. In one month in which she made
a large payment, she also had new charges in a similar amount, so that her overall unpaid balance was not
reduced at all. In another month she made a payment of about $500, but had new purchases of $2,600.
Then, in February 2002, just days prior to the hearing, the individual made a large payment of about
$5,000, which brought down the unpaid balance to about $2000.

Based on this evidence I am not persuaded that the individual has taken control of her spending habits. I
also note that she has a considerable period, about five years, remaining in her CCCS repayment program,
and that at the time of the hearing she had only been participating in the CCCS program for eight months.
Given

these factors, I do not believe that her present financial position is sufficiently stable for me to conclude
that the security concerns regarding her finances have been resolved. See Personnel Security Hearing
(Case No. VSO-0302), 27 DOE ¶ 82,832 (2000). Moreover, I have an additional concern about her candor
in this proceeding and with the DOE in general, since the credit card documentation that she submitted at
my request contradicts her hearing testimony.

This is not to say that the individual is not entitled to make the purchases that she did, or to use her
mother-in-law’s credit card. My focus here is on whether her financial position, sense of responsibility,
and overall trustworthiness and honesty are at the level expected of those who are granted access
authorization. As described above, the individual has not satisfied me on these points.

VI. CONCLUSION
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As indicated by the foregoing, I find that individual has not resolved the Criterion L security concerns set
forth in the Notification Letter. Accordingly, it is my determination that the individual’s access
authorization should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the prior procedures, the review of a Hearing
Officer Opinion was performed by the Director, Office of Hearings and Appeals. 10 C.F.R. § 710.28(a).
Under the revised procedures, the review is performed by an Appeal Panel. 10 C.F.R. § 710.28(b)-(e). The
final rule preamble provides that in any pending case not already appealed to the Director of the Office of
Hearings and Appeals, an individual seeking review of a Hearing Officer Decision may select either the
revised procedures or the prior procedures. 66 Fed. Reg. at 47061. Accordingly, the individual in this case
may seek review under either the revised or the prior regulation set forth at 10 C.F.R. § 710.28. Any
request for review must be filed with the Director, Office of Hearings and Appeals, and served on the
other party.

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: April 2, 2002

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5.

(2) Derogatory information covered by Criterion L includes information that an individual has “[e]ngaged
in any unusual conduct or is subject to any circumstances which tend to show that the individual is not
honest, reliable , or trustworthy; or which furnishes reasons to believe that the individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of the national security. Such conduct or circumstances include. . . a pattern of financial
irresponsibility . . . .”

(3) The most recent CCCS statement submitted by the individual was dated January 3, 2002. As of that
date the balance to be repaid under the program was approximately $53,556.

(4) This payoff resolves the specific concern cited in the Notification Letter about the failure to pay off the
first mortgage on property #1. Notification Letter Item B(5)(k).

(5) The Notification Letter raised a concern that the individual had stated during a March 2001 Personnel
Security Interview that she was going to seek the assistance of consumer counseling but had failed to do
so immediately. It appears that the individual waited until June 2001 to sign the actual CCCS agreement.
She testified that she was waiting to collect information from her creditors. Tr. at 145-46. I do not find this
three-month period to be inordinate or to raise any concern about her honesty or trustworthiness.

(6) The Notification Letter raised a concern regarding repossession of a leased vehicle with a balance of
$50,000. The amount cited in the Notification Letter was in error. The actual balance when the vehicle was
repossessed was approximately $15,000. Indiv. Exh. L. The individual testified that she sold the lease on
this vehicle. She stated that the purchaser failed to make the payments, and returned the vehicle to the
lessor. Tr. at 130-33. The individual testified that she does not have any documentation to show that the
vehicle was returned to the lessor. The only documentation she has to establish that she relinquished the
lease is a statement from an insurance company showing a new insured for this vehicle. Indiv. Exh. M.
While this is certainly not perfect corroboration for the individual’s claims, I find that it tends to support
her position.

(7) The individual’s submission of March 20, 2002 has resolved concerns regarding proof of payment for
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a vehicle that was listed as an outstanding debt on her credit report. Submission of March 20, 2002, Exh.
B. This is a different vehicle from the one referred to in Note 6 above.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

April 4, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Decision

Name of Case: Personnel Security Hearing

Date of Filing: November 27, 2001

Case Number: VSO-0509

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxx (the individual) to hold an access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."(1) A DOE Operations Office suspended the individual’s access authorization
pursuant to the provisions of Part 710. As discussed below, after carefully considering the record before
me in light of the relevant regulations, I have determined that the individual’s access authorization should
not be restored.

I. Background

For several years the individual has been employed by a DOE contractor in a position that required him to
maintain an access authorization. Unresolved questions regarding the individual’s suitability to hold an
access authorization arose in January 2001 after the individual informed the DOE that he had filed a
bankruptcy petition the previous month. After inquiring about the circumstances surrounding the
bankruptcy filing, the DOE issued a Notification Letter to the individual in November 2001, citing the
individual’s financial irresponsibility as derogatory information falling within the ambit of 10 C.F.R. §
710.8(l) (Criterion L). (2)

Upon receipt of the Notification Letter, the individual filed a response to the Notification Letter and
requested a hearing. The DOE transmitted the individual's hearing request to the Office of Hearings and
Appeals (OHA) Director, and the OHA Director appointed me as the Hearing Officer in this case. 10
C.F.R. § 710.25 (a), (b). I subsequently convened a hearing in this matter within the time frame prescribed
by the regulations. 10 C.F.R. § 710.25(g).

At the hearing, 2 witnesses testified. The DOE called one witness, a personnel security specialist. The
individual who represented himself at the hearing presented only his own testimony. The DOE submitted
seven exhibits into the record (Exhibits 1-7); the individual tendered 13 (Exhibits A through H). On March
7, 2002, I received the hearing transcript at which time I closed the record in this case.

II. Regulatory Standard

A. The Individual’s Burden
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A DOE administrative review proceeding under Part 710 is not a criminal matter, where the government
has the burden of proving the defendant guilty beyond a reasonable doubt. The standard in this proceeding
places the burden of persuasion on the individual. It is designed to protect national security interests. The
hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). Once DOE Security has made a showing of derogatory
information raising security concerns, the individual must come forward at the hearing with evidence to
convince the DOE that restoring his access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). The individual
therefore is afforded a full opportunity to present evidence supporting his eligibility for an access
authorization. The regulations at Part 710 are drafted so as to permit the introduction of a very broad range
of evidence at personnel security hearings. Even appropriate hearsay evidence may be admitted. 10 C.F.R.
§ 710.26(h). Thus, by regulation and through our own case law, an individual is afforded the utmost
latitude in the presentation of evidence to mitigate security concerns.

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring a security clearance. See Department of Navy v. Egan,
484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for granting of security
clearances indicates “that security determinations should err, if they must, on the side of denials”);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving national security issues.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a Decision
that reflects my comprehensive, common-sense judgment, made after consideration of all the relevant
information, favorable and unfavorable, as to whether the granting or continuation of a person’s access
authorization will not endanger the common defense and security and is clearly consistent with the
national interest. 10 C.F.R. § 710.7(a). I am instructed by the regulations to resolve any doubt as to an
individual’s access authorization eligibility in favor of the national security. Id.

III. Findings of Fact

The essential facts in this case are not in dispute. During an initial background investigation in 1986, the
individual informed the DOE that he and his wife had filed a Chapter 7 Bankruptcy Petition in 1983. This
revelation prompted the DOE to conduct an interview with the individual to discuss the financial
circumstances that led to the joint bankruptcy filing. Ex. 1-6. The DOE subsequently resolved the
derogatory information associated with the individual’s financial difficulties and granted the individual a
security clearance in 1987.

In January 2001, the individual reported to the DOE that he and his wife had filed a Chapter 7 Bankruptcy
Petition in December 2000. During a Personnel Security Interview conducted by the DOE in June 2001
(2001 PSI), the individual related that he had overextended himself on nine credit cards. Ex. 6-2 at 16. At
the hearing, the individual testified that he had obtained all nine credit cards at low introductory rates and
did not fully understand that the interest rates would escalate after one year. Transcript of Hearing (Tr.) at
46. The individual attributes the 2000 bankruptcy “primarily to an ill-advised vacation trip to the
Caribbean in 1996" where “he and his wife spent entirely too much money.(3) Among the other expenses
the individual claims contributed to his filing the joint 2000 Bankruptcy Petition are the following:

a $4,000 trip to San Francisco in 1998
unreimbursed expenses associated with attending three seminars(4)
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unreimbursed health care expenses of approximately $450 per month
house repairs
landscaping
excessive dining out
excessive entertainment expenses
poor planning in the area of budgeting
car repairs, followed by the purchase of two new vehicles

Tr. at 45-46, 84-85, 99.

According to the bankruptcy court records, the individual declared assets in the amount of $125,323 and
liabilities in the amount of $158,015 at the time he and his wife filed the Bankruptcy Petition in December
2000. Ex. 4-3. On March 27, 2001, the United States Bankruptcy Court with jurisdiction over the petition
filed jointly by the individual and his wife granted the couple a discharge of their debts under 11 U.S.C. §
727. Ex. 4-2.

On June 18, 2001, the individual executed a Personal Financial Statement in which he listed two vehicle
loans from a bank as current financial obligations. Id. A credit report obtained by the DOE in February
2002 revealed that the individual is currently delinquent on one of the two car loans referred to in his June
18, 2001 Personal Financial Statement. At the hearing, the individual claimed that the vehicle in question
developed costly mechanical problems. Around the same time, the individual discovered that he had not
executed the necessary documentation in the bankruptcy proceeding to reaffirm the debt associated with
the two vehicle loans. As a consequence, the individual’s bankruptcy lawyer advised the individual that he
could stop making the monthly car payment on the vehicle in question and return the car to the dealership.
The individual followed his attorney’s advice in this matter. Sometime in January 2002, the individual
purchased another vehicle and borrowed money at an interest rate of 24% to fund the transaction.

IV. Analysis and Findings

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing. In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in
10 C.F.R. § 710.7(c).(5) After due deliberation, I have determined that the individual’s access
authorization should not be restored at this time. I cannot find that such restoration would not endanger the
common defense and security and would be clearly consistent with the national interest. 10 C.F.R. §
710.27(a). The specific findings I make in support of this decision are discussed below.

A. Whether the Individual’s Financial Difficulties Constitute a
Security Concern

When a person files for bankruptcy, a security concern arises not from the bankruptcy filing per se, but
rather from the circumstances surrounding the individual’s bankruptcy and his attendant financial
problems. See Personnel Security Hearing (Case No. VSO-0414), 28 DOE ¶ 82,794 (2001), aff’d, 28 DOE
¶ 83,025 (2001) (affirmed by OSA, 2001). When reviewing the access authorization of a person who has
filed for bankruptcy relief, I must focus on how the individual reached the point at which it became
necessary for him to seek the help of the bankruptcy court in order to regain control of his financial
situation through the legal discharge of his debts. See Personnel Security Hearing (Case No. VSO-0288),
27 DOE ¶ 82,826 (1999), aff’d, 28 DOE ¶ 83,004 (2000) (affirmed by OSA, 2000). In this regard, I must
consider whether legitimate financial hardship necessitated the bankruptcy filing or whether the
bankruptcy resulted from the security clearance holder’s irresponsible behavior.
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In this case, there appears to have been both legitimate financial hardship and irresponsible financial
behavior on the individual’s part that led to both of his bankruptcy filings. At the hearing, the individual
revealed that three factors precipitated his filing a Bankruptcy Petition in 1983: reduced income resulting
from a career change, a failed business venture, and excessive spending on vacations, entertainment and
home improvements. Tr. at 54-56.

With regard to the most recent bankruptcy filing, the individual attributes his action to many factors.
While the individual did not tender any documentation to support his claim that unreimbursed health care
expenses contributed to his financial plight, such a claim, if true, would tend to indicate that a legitimate
financial hardship contributed to his bankruptcy filing in 2000. Debts associated with house and car
repairs, if properly documented and explained, could also be considered nondiscretionary expenses that
might contribute to a legitimate financial hardship. It is clear from the record, however, that the
individual’s financial irresponsibility also contributed significantly to his financial difficulties prior to the
2000 bankruptcy filing. Lavish vacations, landscaping for his home, frequent dining out, and excessive
entertainment expenses all added to the debt that burdened the individual prior to his bankruptcy. Id. at 45-
46, 74, 85.

Much of the individual’s debt stemmed from his use of nine credit cards. Ex. 6-2 at 16. The individual
testified that he accumulated $50,000 in debt by charging the maximum amount on these credit cards. He
suggested, however, that he did not understand that the introductory rates on the numerous credit cards
that he obtained would gradually rise to rates of 26% and 34%. I did not find the individual’s argument
credible. It simply strains credulity that someone whose previous employment included positions of
xxxxxxxxxxxx and xxxxxxxxxxxxxxx would not know from either reading the credit card offers or
applications, or from common knowledge, that low interest rates on the credit cards could escalate after a
period of time.

Because it appears that many of the expenses incurred by the individual prior to his bankruptcy filings
were discretionary, I find that the DOE correctly invoked Criterion L when it suspended the individual’s
security clearance. The individual demonstrated financial irresponsibility by making the following
expenditures when he did not have sufficient income to cover the debt: expensive vacations, restaurant
meals, landscaping, and entertainment. This conduct raises questions whether the individual may be
subject to pressure, coercion, exploitation or duress since he seeks to maintain a lifestyle that cannot be
supported by his income level. A finding of derogatory information, however, does not end the evaluation
of evidence concerning the individual’s eligibility for access authorization. See Personnel Security
Hearing (Case No. VSO-0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security
Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No.
VSA-0154), 27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).

B. Whether Mitigating Circumstances Justify the Restoration of
the Individual’s Access Authorization

The individual claims that his financial situation has improved since his debts were discharged through
bankruptcy in March 2001. He testified that he and his wife now make $75,000 per year and have few
expenses. Tr. at 41. Their current financial obligations include car payments in the cumulative amount of
$538 per month, $939 in rent and $1300 in other expenses. Id., Ex. 4-2.(6) The individual also reports that
he has no credit cards, just a debit card. He tendered bank statements for the period December 7, 2001
through February 11, 2002 to demonstrate that he is currently living within his means. Ex. F and G.

In addition, the individual testified that he intends to reduce his 2002 car loan more quickly than scheduled
by paying more than the required payment each month. Tr. at 43. He adds that he will continue to
contribute to his 401(k) plan and repay the money he borrowed from that source. Id. See Exs. H, I, J. He
further intends to reduce his insurance premiums and co-payments by switching his wife to her employer’s
health insurance plan where the benefits are better.
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Finally, the individual relates that while he was under a lot of financial stress, he never resorted to an
illegal means to remedy his situation. Response to Notification Letter at 10. He further asserts that “he
would never do anything to damage or breach the security of our nation or compromise secret material.”
Id.

Once a pattern of financial irresponsibility has been established, it is the individual’s burden to
demonstrate a new pattern of financial responsibility. Personnel Security Hearing, VSO-0108, 26 DOE ¶
82,764 (1996) (affirmed by OSA, 1997). Based on the record before me, I find that the individual has not
met his burden of mitigating the security concerns connected with the financial irresponsibility that he has
demonstrated in the past. There is neither documentary nor testimonial evidence that the individual has
received financial counseling since the filing of his bankruptcy.(7) Further, the individual has presented no
evidence that he has either developed, or is adhering to, a budget. In addition, I am not convinced that the
individual has taken responsibility for the financial difficulties he previously encountered. When asked to
explain why he purchased goods or services when he did not have the financial resources to do so, he
stated, “It’s part of being an American . . . wanting a decent lifestyle.” Tr. at 98. It is clear to me from the
record that the individual tries to maintain a lifestyle that cannot be supported on his income. In this
regard, it might have been helpful had the individual’s wife testified since it was she who, according to the
individual, urged the indivdiual to spend $4,500 on the one-week Caribbean cruise. I presume also that the
wife agreed to the $4,000 trip they took to San Francisco at a time when their financial situation was
somewhat precarious. The wife’s testimony could also have addressed whether she is fully subscribed to a
new, more prudent lifestyle and dedicated to living on a budget.(8)

Even had the individual provided evidence that he is conducting his financial affairs in a responsbile
manner, however, there has simply not been sufficient time for him to demonstrate a solid pattern of
financial stability and responsibility. At the time of the hearing, it had only been 14 months since the
individual and his wife had filed their second bankruptcy petition. In view of the individual’s financial
history, more time needs to elapse before I could make a predictive assessment that the individual will
remain financially responsible in the future.

In reaching my determination, I was impressed that the individual does not currently have any credit cards.
This fact is important in view of the individual’s admission that he does not have the discipline to defer
purchasing things that he wants when he has access to credit. See Ex.6-2 at 10. Whether the individual
will resist unsolicited credit card offers in the future is an unsettled matter in my mind, however. The
record shows that whenever the individual’s income increased, so did his debt. Tr. at 73. I find that it is
premature to determine whether the individual will exercise the self-restraint necessary to forego credit
cards offers.

I also considered as prudent the individual’s intention to switch health insurance carriers for his wife.
Since some of the individual’s pre-bankruptcy debt allegedly arose from unreimbursed health care
expenses for his wife, the individual’s decision to find an insurance plan with better benefits for his wife is
a factor in the individual’s favor.

As for the individual’s testimony that his future plans include attending seminars that are nationally
available to improve his skill base and presumably increase his income, I make the following comments.
One of the factors that contributed to the individual’s December 2000 bankruptcy filing were expenses
associated with his attendance at “national” seminars, at least two of which were held in vacation sites.
While the individual spent $6,000 for two such seminars, he admitted that the seminars did not advance his
career. It appears from the individual’s past actions that he does not examine carefully whether expending
large sums of money at work-related seminars will actually reap career benefits. This kind of conduct is
troubling considering that the individual needs to be vigilant about his finances.

Other factors that I considered included that the individual’s first bankruptcy filing occurred in 1983,
almost 20 years ago. However, the individual’s December 2000 bankruptcy filing in contrast is too recent
to be mitigated by the passage of time. I also cannot excuse the individual’s financial irresponsibility as an
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isolated incident in 2000 because he previously exercised poor judgment in handling his finances prior to
his 1983 bankruptcy filing. As for the individual’s age and maturity at the time he encountered financial
difficulties, he was a mature man in his mid-thirties and mid- fifties, respectively, when he filed his 1983
and 2000 bankruptcy petitions.

As for the individual’s job performance, I accorded only minimal weight to the letter of recommendation
the individual submitted which attests to his technical competence and professional contributions to the
DOE. Successful, even outstanding job performance alone, does not alleviate the national security
concerns associated with a pattern of financial irresponsibility. See Personnel Security Review, Case No.
VSO-0353, 28 DOE ¶ 83,025 (2001) (affirmed by OSA, 2001).

In the end, for all the reasons set forth above, the individual has not convinced me that his actions to date
constitute a solid pattern of financial stability and responsibility that will be sustained in the future.
Therefore, I cannot find that the individual’s access authorization should be restored at this time.

V. Conclusion

For the reasons set forth above, I find that there is sufficient derogatory information in the possession of
the DOE that raises serious security concerns under Criterion L as to the individual’s access authorization.
I find further that the individual has failed to bring forth sufficient evidence to mitigate the DOE’s security
concerns. Accordingly, after considering all the relevant information, favorable and unfavorable, in a
comprehensive and common-sense manner, I conclude that the individual has not yet demonstrated that
restoring his access authorization would not endanger the common defense and would be clearly consistent
with the national interest. I therefore find that the individual's access authorization should not be restored.

Ann S. Augustyn
Hearing Officer
Office of Hearings and Appeals

Date: April 4, 2002

(1) Access authorization is defined as “an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R.
§ 710.5(a). Such authorization will be referred to from time to time in this Decision as access authorization
or security clearance.

(2) Criterion L is invoked when a person has allegedly “[e]ngaged in any unusual conduct or is subject to
any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or which
furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress
which may cause the individual to act contrary to the best interests of the national security. Such conduct
or circumstances include, but are not limited to, criminal behavior, a pattern of financial irresponsibility,
conflicting allegiances, or violation of any commitment or promise upon which DOE previously relied to
favorably resolve an issue of access authorization eligibility.” 10 C.F.R. § 710.8(l).

(3) ”Under questioning at the hearing the individual revealed that he spent $4,500 for a one-week trip to
the Caribbean in 1996.

(4) The individual testified that two of the seminars cost $6,000. Tr. at 99. He did not relate the cost of the
third seminar.

(5) The factors enumerated in 10 C.F.R. § 710.7(c) include the following: the nature, extent, and
seriousness of the conduct, the circumstances surrounding his conduct, to include knowledgeable
participation; the frequency and recency of his conduct; the age and maturity at the time of the conduct;
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the voluntariness of his participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for his conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.

(6) The individual also borrowed $8,000 from his 401(k) retirement fund and is currently repaying that
amount monthly via payroll deduction.

(7) At the hearing, the individual testified that he did not seek credit counseling until just before he filed
bankruptcy. Tr. at 79. The individual explained that in his former job as xxxxxxxxxxxx, he counseled
others in xxxxxxxxxxxxxxxxxx so he believed that he could take care of everything himself. Id. His
former experience in the xxxxxxx xxxxxxxx obviously has not helped him manage his own financial
affairs.

(8) At the hearing, I pointed out that one of the debit statements the individual submitted on his behalf
reflects 12 restaurant charges in a recent month. Tr. at 91. The individual explained that that figure is a
“drastic reduction” in the number of times he and his wife used to dine out. Id. I am simply amazed that
someone who has emerged from bankruptcy twice and who professes to have his finances under control
continues to dine out an average of three times each week. This evidence does not necessarily weigh in the
individual’s favor.
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* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

April 30, 2002

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 6, 2001

Case Number: VSO-0511

This Decision addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R. Part 710. As explained below, the
Individual has not resolved the DOE's security concerns. I therefore find that his access authorization
should not be restored.

The Individual is an employee at a facility (the facility) operated by the Department of Energy (DOE), and
has held access authorization for a number of years. The DOE obtained reliable information indicating that
he suffers from alcohol abuse. See 10 C.F.R. § 710.8(j).(1) Consequently, the DOE suspended the
Individual’s access authorization. The Individual then requested a hearing.

BACKGROUND

The Individual has been arrested three times for driving under the influence of alcohol (DUI). In 1995, he
was stopped after leaving a pool hall, and a Breathalyzer test administered by the police showed him to
have a blood alcohol content of 0.14 per cent by volume. He pled guilty to a lesser charge and was
ordered to attend DUI school.(2) During a subsequent Personnel Security Interview (PSI), the Individual
estimated that he had been intoxicated five times in the previous twelve months.(3) He stated that in the
future, he intended to restrict his alcohol consumption to a couple of drinks once a week.(4) In a second
PSI three months later, the Individual stated that he had significantly reduced his consumption of alcohol
since the arrest.(5)

In 1999, the Individual was again stopped by police after leaving a pool hall. The Breathalyzer test
indicated a blood alcohol content of 0.185 per cent by volume.(6) After the arrest, the facility's security
office sent the Individual a Letter of Interrogatory with questions concerning his alcohol consumption. In
his response, the Individual stated that his current level of alcohol consumption was two to three drinks,
once or twice a week. He described his future intentions with regard to alcohol as "to stay in control if or
when I drink."(7)

Several months after the Letter of Interrogatory, the Individual was given another PSI. He stated in the PSI
that he had been intoxicated twenty times in the previous six months.(8) He also stated that he intended to
"cut down or cut back" on his alcohol consumption.(9)

In 2001, for the third time, the Individual was arrested for DUI. He was again stopped by the police as he
left a pool hall. He was given a field sobriety test, which he apparently failed.(10) He refused to take the
Breathalyzer test, and is currently contesting the DUI charge.(11)
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The Individual was referred to a DOE consulting psychiatrist for an examination. The consulting
psychiatrist diagnosed the Individual with alcohol abuse, and issued a report detailing his findings. In the
report, the consulting psychiatrist concluded:

It would seem to me that we have a man [i.e., the Individual] who does not drink copious amounts of
liquor but does drink unwisely. All three DUI's occurred essentially under the same circumstances - late
night pool playing and drinking. Although he acknowledges that after his previous DUI's he had intended
to curb his drinking because he had "learned my lesson," we do not really see a significant change in the
pattern.... His track record suggests very strongly that he does fit the diagnosis of someone with alcohol
abuse and there is no indication that he had "learned his lesson." Two alcohol-related incidents in two
years does not lead me to suggest a good prognosis.(12)

After receiving the consulting psychiatrist's report, the facility suspended the Individual's access
authorization.(13) The Individual then requested a hearing to provide evidence in support of restoring his
access authorization.(14)

HEARING TESTIMONY

At the hearing, the Individual presented the testimony of two friends and testified in his own behalf. The
DOE presented the testimony of the consulting psychiatrist.

The Individual

The Individual testified that he had met with a psychotherapist before the hearing. He stated that the
psychotherapist concurred with the consulting psychiatrist's report, and diagnosed him with alcohol abuse.
He also stated that the psychotherapist declined to testify, because he would not have anything to add to
the consulting psychiatrist's report.(15)

Despite the agreement of the psychotherapist and the consulting psychiatrist, the Individual testified that
he did not think he suffers from alcohol abuse because he does not "drink that much."(16) He testified
that, although he has never undergone any treatment for an alcohol disorder, nor participated in any
twelve- step group, he has made a New Year's resolution to abstain from alcohol. He stated that he was
able to keep his resolution until mid-February, when he had a single drink. He also testified that his drink
in mid-February, approximately three weeks before the hearing, was the last alcoholic drink that he
consumed. He was ambivalent about whether he intended to drink again, stating that it is hard to quit, and
he would like to quit, but he may occasionally drink a beer at a social event.(17) In addition, the
Individual stated that he is a loyal American citizen who would not do anything to harm the nation.(18)

The Individual's Witnesses

The Individual offered the testimony of two witnesses who are his social companions. The first witness is
a coworker and friend who stated he has known the Individual for about two years.(19) He testified that he
has participated in social activities with the Individual about twenty or thirty times.(20) He stated that he
has never seen the Individual drink any alcoholic beverage.(21) He also stated that the Individual told him
about his New Year's resolution to quit drinking alcohol. He described the Individual as dependable.(22)

The Individual's other witness was his current girlfriend. She has been a social companion of the
Individual for fourteen months, seeing him on average twice a week.(23) She testified that she has seen the
Individual drink alcohol on several occasions. She also testified that she has seen him become intoxicated
six or eight times, most recently three months before the hearing.(24) She stated that she saw him have a
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drink six weeks before the hearing, although he did not become intoxicated on that occasion.(25)

The Individual's girlfriend also testified that the Individual is currently avoiding social situations that
include drinking alcohol.(26) She stated that the Individual has told her he intends to stop drinking alcohol
entirely.(27) She also stated that the Individual told her he has learned from experience that continuing to
drink alcohol would destroy him.(28)

The Consulting Psychiatrist

The consulting psychiatrist testified that he diagnosed the Individual with alcohol abuse, which he defined
as the use of alcohol sufficient to cause problems for an individual. He expressed the opinion that for the
Individual to demonstrate adequate rehabilitation or reformation from his alcohol disorder, he would have
to remain abstinent from alcohol for five years.(29)

The consulting psychiatrist further testified that, currently, the prognosis for the Individual was poor. He
stated that he based this prognosis on his impression that the Individual lacks motivation to stop
drinking.(30). He testified that he thought, given the Individual's lack of motivation, it is more likely than
not that he would continue drinking.(31)

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
the individual to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
interests of national security" standard for the granting of security clearances indicates that determinations
should err, if they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

In the present case, the Individual does not fully accept the diagnosis of alcohol abuse. He has not,
however, offered any evidence to suggest that the consulting psychiatrist's diagnosis is incorrect. I
conclude, therefore, that the Individual was properly diagnosed with alcohol abuse.

The Individual has not offered any evidence that he has participated in a therapeutic program for this
disorder. He attempts to mitigate the security concern by claiming that he will abide by his decision not to
drink, and that he is a loyal citizen. I find that neither claim resolves the security concerns in this case.

At the time of the hearing, the Individual had abstained from alcohol for a few weeks. This period of time
is insufficient for me to conclude that he will be able to continue abstinence. See Personnel Security
Review, Case No. VSA-0154, 27 DOE ¶ 83,008 (1998).

Furthermore, the Individual has previously given the DOE assurances that he would control his drinking -
twice in PSI's and once in response to a Letter of Interrogatory. He was unable to keep these assurances
and avoid driving while intoxicated.(32) His most recent attempt to quit drinking occurred when he made
a resolution to abstain from alcohol consumption on the last New Year's day. He was able to keep the
resolution for only six weeks. Taking into consideration the short period of abstinence, and the Individual's
history of failing to keep his assurances to control his drinking, I find that he remains at risk of relapse and
therefore has not resolved the security concern raised by his alcohol abuse.
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The Individual asserted that he is a loyal American who has never harmed his country. The issue in this
case, however, is the Individual's alcohol abuse. I need not find evidence of disloyalty to deny access
authorization to an individual. Molerio v. FBI, 749 F.2d 815, 824 (D.C. Cir. 1984); Personnel Security
Hearing, Case No. VSO-0029, 25 DOE ¶ 82,766 (1995). I therefore find that loyalty and patriotism are
not sufficient to resolve the concern raised by the Individual's alcohol abuse.

CONCLUSION

I find that the Individual suffers from alcohol abuse and has not provided adequate evidence of
rehabilitation or reformation to convince me that he has overcome his problem. Consequently, I believe
that the Individual has not shown that restoring his access authorization would not endanger the common
defense and security, and would be clearly consistent with the national interest. I therefore find that the
Individual's access authorization should not be restored.

Warren M. Gray
Hearing Officer
Office of Hearings and Appeals

Date: April 30, 2002

(1) 10 C.F.R. § 710.8(j) defines as derogatory information concerning an individual who has "been, or is,
a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse."

(2) Hearing Exhibit (Exh.) 7, Transcript of Personnel Security Interview (PSI), at 5-9; Exh. 8, PSI at 4-5;
Exh. 12, Report of Consulting Psychiatrist, at 2.

(3) Exh. 7, PSI, at 12.

(4) Exh. 7, PSI, at 13.

(5) Exh. 8, PSI, at 6.

(6) Exh. 9, PSI, at 4-5.

(7) Exh. 10, Letter of Interrogatory, at 2.

(8) Exh. 9, PSI, at 11.

(9) Exh. 9, PSI, at 12.

(10) Exh. 11, PSI, at 6.

(11) Exh. 11, PSI, at 4-6.

(12) Exh. 12, Report of Consulting Psychiatrist, at 4-5.

(13) Exh. 3, Notification Letter.

(14) Exh. 4, Request for Hearing.

(15) Transcript of Hearing (Tr.) at 19.

(16) Tr., at 25-26.
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(17) Tr., at 24-25.

(18) Tr., at 56.

(19) Tr., at 50.

(20) Tr., at 51.

(21) Tr., at 51, 52.

(22) Tr., at 53.

(23) Tr., at 43.

(24) Tr., at 44.

(25) Tr., at 44-45.

(26) Tr., at 47-49.

(27) Tr., at 45, 49.

(28) Tr., at 47.

(29) Tr., at 36.

(30) Tr., at 37.

(31) Tr., at 38.

(32) The Individual's last DUI arrest occurred after he indicated, in a PSI and the Letter of Interrogatory,
that he would control his drinking. The Individual is contesting in court the last DUI charge, and denies
that he was intoxicated when his car was stopped. He has not, however, brought forth any evidence to
dispute the allegation of DUI. Since he admits drinking alcohol before the traffic stop and failed a field
sobriety test, I conclude that he was intoxicated at the time of his last arrest, and thus failed to live up to
his promise to control his drinking.
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August 15, 2002 
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case:   Personnel Security Hearing

Date of Filing: December 7, 2001

Case Number: VSO-0512

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as the “individual”) to hold
an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  A
Department of Energy Operations Office (DOE Operations Office) suspended the individual’s access
authorization under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored.  As set forth in the Decision, I recommend against restoring the individual’s security clearance.

I. Background

The individual was employed by a contractor at a DOE facility, and held an access authorization. The DOE
suspended the individual’s access authorization as a result of derogatory information that was not resolved during
a personnel security interview.  That information is set forth in the Notification Letter, and is summarized below.

The individual’s eligibility for access to classified matter or special nuclear material is governed by regulations
found at 10 C.F.R. Part 710.  The regulations set forth specific types of derogatory information that create a
question as to an individual’s eligibility for access authorization.  The Notification Letter states that the derogatory
information regarding the individual falls within 10 C.F.R. §§ 710.8(k) and (l).  

The DOE Operations Office invoked Criterion K based on information in its possession that the individual has
“[t]rafficked in, or sold, transferred, possessed, used, or experimented with a drug or other substance listed in
the Schedule of Controlled Substances . . . such as marijuana . . . except as prescribed . . . by a physician licensed
to dispense drugs in the practice of medicine . . . .”  10 C.F.R. § 710.8 (k). The charges under Criterion K stem
from a personnel security interview (PSI) that the individual participated in during June 2001.  First, during the
PSI the individual indicated that in 2000 he had purchased and possessed 
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marijuana while also taking a prescription drug.  Second, the individual smoked marijuana three times per week
while taking the prescription drug.  Finally, the individual acquired a roommate in April, six weeks prior to the PSI,
and the roommate smoked marijuana in the individual’s home.  The individual also smoked marijuana with the
roommate as recently as one week prior to the PSI.  

The DOE Operations Office invoked Criterion L, 10 C.F.R. § 710.8(l), on the basis of its finding that the
individual has “engaged in any unusual conduct or is subject to circumstances which tend to show that the
individual is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress, which may cause the individual to act contrary to the best
interests of the national security.”  In this regard, the Notification Letter alleges that during the PSI: (1) the
individual indicated that he knew the DOE policy on the use of illegal drugs while possessing a security clearance;
(2) the individual admitted that he remembered signing a DOE Drug Certification Form, which he signed on
October 16, 1990; and (3) the individual stated that he used marijuana despite knowing the DOE policy because
he believed it to be such an inoffensive substance that it could not be regarded too severely.  

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a hearing in this
matter.   10 C.F.R. § 710.21(b).  On December 11, 2001, I was appointed as Hearing Officer in this case.  After
conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a hearing date. At the
hearing, the DOE counsel called one witness, the DOE personnel security specialist.  The individual, who was
represented by counsel, testified on his own behalf and also called as witnesses four colleagues and a licensed
clinical psychologist.  The transcript taken at the hearing shall be hereinafter cited as “Tr.”  Various documents
that were submitted by the individual and by DOE counsel during this proceeding constitute exhibits to the hearing
transcript and shall be cited as “Ex.” 

II.  Analysis

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are applicants
for employment with DOE contractors, agents, DOE access permittees, and other persons designated by the
Secretary of Energy for access to classified matter or special nuclear material.  Part 710 generally provides that
“[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after consideration
of all relevant information, favorable or unfavorable, as to whether the granting of access authorization would not
endanger the common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.7(a).

A DOE administrative review proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  Once the DOE
Operations Office has made a showing of derogatory information raising security concerns, the burden is on the
individual to come forward at the hearing with evidence to convince the DOE that restoring his access
authorization “will not endanger the common defense and security and will be clearly consistent with the national
interest.”  10 C.F.R. § 710.27(d).  This standard implies that there is a strong 
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presumption against the granting or restoring of a security clearance.  See Department of Navy v. Egan, 484
U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the granting of security
clearances indicates “that security determinations should err, if they must, on the side of denials”); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against
the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the evidence
presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving the question of
the individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed in 10
C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
to include knowledgeable participation; the frequency and recency of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuance or recurrence; and other relevant and material factors.  After due deliberation, I have decided that
the individual’s access authorization should not be restored since I am unable to conclude that such restoration
would not endanger the common defense and security or would be clearly consistent with the national interest.
10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination are discussed below.

  
A.  Findings of Fact

The facts in this case are uncontested.  The individual was employed by a DOE contractor for  many years in a
job that required that he maintain a security clearance.  Ex. 1.  When the individual was interviewed during a
routine reinvestigation of his security clearance in 1990, he signed a Drug Certification form stating that he would
not use drugs while he held a clearance.  Ex. 9.  In connection with a subsequent routine reinvestigation of his
clearance in 2000, the individual submitted information to the DOE that he had participated in mental health
counseling for 13 years, and the DOE sent the individual a “letter of interrogatory” to request more information.
Tr. at 16.  As a result of the responses, which included information that the individual had taken an antidepressant
for approximately 18 months, the personnel security specialist recommended that the individual undergo a
psychiatric evaluation.  Tr. at 17.  A DOE consulting psychiatrist evaluated the individual in May 2001.  Ex. 11.
During the evaluation, the individual admitted that he had smoked marijuana while taking the antidepressant in
2000.  Ex. 11 at 2.  The DOE psychiatrist’s report of that evaluation found “no illness or diagnosable mental
illness,” but did find that the individual’s use of marijuana in 2000 showed poor judgment “in this one instance.”
Ex. 11 at 5.  Notwithstanding that statement, the DOE psychiatrist found no information in the record or in the
interview that the individual suffered “ongoing or recurring deficits in judgment.”  Id.   

Based on the individual’s admission of drug use, the personal security specialist (PSS) then interviewed the
individual in June 2001, and during the interview the individual again admitted that he had smoked marijuana in
2000.  Tr. at 20.  By way of explanation, the individual stated that a friend with a prescription for marijuana used
the marijuana to alleviate some symptoms of a serious illness, and depression was one of 
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1/ The individual testified that he used marijuana a total of 15 times in 2000 and 2001.  Tr. at 116.
During 2000, he smoked marijuana approximately nine times (three times a week for a period of
approximately three weeks).  PSI at 5.  During 2001, he smoked marijuana approximately 6 times
(once a week for four to six weeks).  PSI at 6.     

those symptoms.  Tr. at 112-113.  The friend then gave marijuana to the individual for use in alleviating the
individual’s depression.  PSI at 5, Tr. at 12.  The individual smoked marijuana approximately ten times that year.
PSI at 5.     The individual further related that in April 2001, another  friend moved in with him and that friend1

also used marijuana.  PSI at 6.  The individual smoked marijuana with his roommate,  as recently as the weekend
prior to the PSI.  Id.  According to the individual, this was the last time that he used marijuana.  Id.  During the
interview, the individual confirmed that he remembered signing a Drug Certification.  PSI at 12.  He was also
aware of DOE’s “zero tolerance” policy towards drugs.  Tr. at 20. The PSS asked the individual if he knew that
marijuana use was illegal and he replied “[y]es of course, so is speeding.”  PSI at 9.  When asked why he would
smoke marijuana if he was aware of both DOE’s policy towards drugs and his 1990 commitment not to use drugs
while holding a security clearance, the individual stated that he smoked marijuana due to his “abiding faith . . . that
marijuana is such an inoffensive substance that it can’t be regarded too severely.”  PSI at 12.   The individual also
stated that he did not normally smoke marijuana, was not dependent on marijuana and could stop smoking
marijuana if his drug use jeopardized his job.  PSI at 6, 10.  Based on the information that the individual provided
at his PSI about his recent drug use, the PSS recommended that the individual’s clearance be suspended and that
he be placed in the administrative review process.  Tr. at 21.  On June 6, 2001, DOE suspended the individual’s
clearance.  Ex. 4.   

B.  Whether Security Concerns Exist

Criterion K has been invoked because the individual illegally possessed and used a controlled substance,
marijuana.     Criterion L applies where an individual has “engaged in unusual conduct or is subject to any
circumstances which tend to show that the individual is not honest, reliable or trustworthy; or may be subject to
pressure, coercion, exploitation, or duress which might cause him to act contrary to the best interests of the
national security.”  10 C.F.R. § 710.8(l).  

The record contains evidence, including the individual’s own admissions,  that the individual used marijuana while
holding a security clearance.  Tr. at 112.  The individual’s drug use is a security concern, and so are certain
circumstances surrounding that activity which raise concerns about his judgment and reliability.  The PSS
described DOE’s concerns at the hearing.   First, the fact that the individual used marijuana while holding a
security clearance demonstrates a lack of judgment and reliability.  Tr. at 26-27.  The individual showed very poor
judgment by not only using the drug, but also by being closely associated with other marijuana users, including
his current roommate.  PSI at 10.  See Personnel Security Hearing, 25 DOE ¶ 82,761 (1995).  Second, the
individual’s drug use places him at increased risk of unauthorized disclosures.  Tr. at 24.  Marijuana is a mood
altering substance that could cause an individual to do something while under the influence of the drug that he
would not normally do. The individual’s use of drugs 
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also raises questions about his willingness to protect classified information.  Tr. at 24.  Finally, the individual did
not keep his word that he would not use drugs while holding a security clearance.  Tr. at 146-147.   The individual
remembered signing a Drug Certification in 1990 and he was aware of DOE policy on illegal drugs, yet he
smoked marijuana several times when offered the opportunity. The individual understood the significance of
signing the Drug Certification.  PSI at 12.   “The security program is based on trust. . . . Once an individual
breaches that trust . . . there will always be a question as to whether that individual can be trusted in the future.”
Personnel Security Hearing, 25 DOE ¶ 82,752 (1995) (quoting a personnel security specialist).   Based on the
information in the record, I find that DOE properly invoked Criteria K and L in this case.

C.  Mitigating Factors

1.  Criterion K - Drug Use 

The individual alleges that his use of marijuana is mitigated by (1) one year of abstinence from drug use and (2)
the testimonial evidence of a licensed clinical psychologist that the individual is rehabilitated and reformed from
the use of marijuana.  

The individual testified under oath at the hearing that he has not used marijuana for a year.  Tr. at 116.  He further
testified that when he tried to enroll in a drug treatment program, a substance abuse psychologist employed by
his health provider refused to admit him because he had been abstinent for a long time and because he was not
addicted to or dependent on marijuana or any other drug.  Tr. at 133.  The individual met three times with the
substance abuse psychologist and he testified that based on their sessions she “had a very clear view that I was
unsuitable for such a program for the reason that it had been a long time since I had used marijuana and that I had
no difficulty not using it.  People in her program are not in that circumstance.”  Tr. at 118-119.  He also attended
five counseling sessions with a licensed clinical psychologist referred by his health provider.  Ex. EE; Tr. at 130.
The psychologist testified under oath at the hearing that the individual had demonstrated adequate evidence of
rehabilitation and reformation from his marijuana use and that the individual had a “very favorable prognosis.”
Tr. at 139, 141.  The psychologist explained that the individual’s year of abstinence was the best predictor of his
future behavior, and he was also impressed with the individual’s ability to develop strategies to deal with stress
at work and in his personal life.  Tr. at 140.  According to the psychologist, the individual acquired this ability after
participating in counseling.  Id.  In summary, the psychologist testified that the one year of abstinence, counseling,
and a demonstrated capacity to develop alternative methods of coping with stress are adequate evidence of the
individual’s rehabilitation and reformation from marijuana use.  Tr. at 141.  

After reviewing the record, I find that the individual has presented sufficient evidence to mitigate the security
concern regarding Criterion K in the Notification Letter.  First, the individual has abstained from drug use for one
year.  Our cases have required that an individual abstain from the use of drugs for at least 12 months in order to
demonstrate adequate evidence of rehabilitation and reformation.  See Personnel Security Hearing, Case No.
VSO-0481, 28 DOE ¶ (2001) (counseling and five months of abstinence 
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2/ The DOE consultant psychiatrist was not asked to testify at the hearing.
3/ His roommate did not testify but submitted a letter acknowledging that he had not seen the

individual smoke marijuana since May 2001.  Ex. B.

insufficient for rehabilitation and reformation), and cases cited therein.  He attempted to enter a formal drug
treatment program but was denied admission because he was not addicted to drugs and had been abstinent for
some time.  Notwithstanding this obstacle, he then secured treatment by embarking on a counseling program with
a psychologist who specializes in substance abuse issues, and then continued his counseling with a licensed clinical
psychologist.  Tr. at 129.  Further, both the licensed clinical psychologist and the DOE consultant psychiatrist
concluded that the individual was not addicted to or dependent on marijuana.  Ex. 11; Ex. EE.   The individual
had not used marijuana for 11 years (from 1989 to 2000), and turned to the drug as a means of alleviating
depression when a friend offered it to him. A key factor in my finding is the report completed by the DOE
psychiatrist, which gave minimal mention to the individual’s marijuana use.    The DOE psychiatrist evaluated the2

individual towards the end of his 12 month period of abstinence and found that his use of marijuana showed poor
judgment, but did not find any evidence of addiction or dependency.  Ex. 11.  Based upon his demeanor, the
evidence in the record, and the supporting testimony of his colleagues and psychologist, I am convinced that the
individual has never been an habitual user of marijuana, and that he has not used marijuana since May 2001.   3

Finally, the licensed clinical psychologist testified that the individual has provided the following adequate evidence
of rehabilitation and reformation: (1) attendance at counseling sessions, (2) one year of abstinence from marijuana
use, and (3) a demonstrated ability to find new ways to cope with stresses in his life that do not involve the use
of drugs.  The psychologist testified that the individual had used marijuana “periodically as a stress reliever,
possibly to self-medicate some of his depression and period of anxiety. . . . I don’t consider him to be addicted
or dependent upon it.”  Tr. at 133.  The psychologist further testified that the individual had demonstrated “both
an ability and a commitment” to refrain from drug use in the future, and that the individual had stopped using drugs
on his own, without the necessity of any program.  Id.   He explained that the individual now has the ability to
generate new coping mechanisms to deal with stress in his life, and that this ability is his best long-term defense
against continued marijuana use.  Tr. at 135-140.   I find this explanation of the individual’s drug use credible,
especially in light of the concurring evaluations of both professionals that the individual was not dependent on
marijuana or any other drug.  Based on all of the above, I find that the individual has mitigated the security concern
regarding his use of marijuana. 

2.  Criterion L - Honesty, Reliability and Trustworthiness 

As an initial matter I will state that I was impressed by the individual’s honesty.  In fact, had he not been forthright
about his use of a prescription antidepressant, this proceeding would not have occurred.  First, the individual
truthfully disclosed his use of a prescription antidepressant during a routine reinvestigation,  even though his
coworkers warned him that doing so would trigger a psychiatric evaluation.  PSI at 4-5. Nonetheless, he honestly
discussed his counseling and antidepressant treatment with DOE security.  Tr. 
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at 114-116.  During the psychiatric evaluation, he candidly described his marijuana use to a DOE psychiatrist,
and then discussed his drug use with a PSS the following month. The individual did not attempt to minimize
anything about his drug use, counseling, or personal life, even when he realized that his drug use could cost him
his job.  As previously shown, especially in evidence surrounding the PSI and the psychiatric interview, the
individual has been honest with DOE personnel security representatives regarding his marijuana use.   He has
similarly been honest with his colleagues and friends about his drug use.  PSI at 11.  In fact, several of his
colleagues and supervisors testified on his behalf at the hearing.  All of the witnesses described the individual as
honest and trustworthy.  Tr. at 53, 61, 69, 78, 88.  Even the PSS testified that the individual was “forthcoming”
and did not appear to be trying to hide anything.  Tr. at 45.   I therefore find that the potential for coercion of the
individual arising from his past marijuana use is slight.

Notwithstanding the individual’s honesty, DOE regulations are clear that security clearance holders must also be
reliable and exercise good judgment.  Personnel Security Hearing, Case No. VSO-0436, 28 DOE ¶ 82,808
(2001).   In the past, our office has considered the following factors in determining whether an individual has
mitigated the reliability and judgment concerns: the age and maturity of the individual at the time of the violation,
the frequency and recency of the offending conduct, and the likelihood that the offending conduct will recur.  See
Personnel Security Hearing, 27 DOE ¶ 82,823 (1999).  In this case, although the individual has mitigated the
concerns surrounding his honesty, substantial security concerns surrounding his reliability and judgment remain.

First, by signing the Drug Certification form, the individual promised in writing to the DOE during an official
process that he would not use drugs while holding a security clearance.  Our cases reflect the serious nature of
violating a DOE Drug Certification.  See Personnel Security Hearing,, Case No. VSO-0321,  27 DOE ¶
82,842 (2000) (citing cases where OHA has recommended against the restoration of a clearance even for self-
reporting individuals who violated Drug Certifications).  The individual broke that promise.  His first explanation
for breaking his promise to refrain from drug use is that the significance of the form had diminished in the 10 years
that passed since he signed it.  Tr. at 107.  He also emphasized that the PSS only briefly explained the Drug
Certification in his 1990 interview.  Tr. at 102.  However, this explanation increases rather than mitigates the
concerns raised by his conduct.  See Personnel Security Hearing, 28 DOE ¶ 82,808 (2001).  Even if the
individual did not flagrantly disregard his promise to DOE, his failure to recognize the importance of his actions
and the significance of DOE security policies regarding illegal drug use (including the Drug Certification)
demonstrates that he lacks the requisite degree of judgment to hold an access authorization.  This finding is further
supported by the individual’s admission that his roommate not only used marijuana, but that the individual joined
him in  smoking marijuana.  PSI at 7.   This disregard for the law and DOE regulation exacerbates concerns that
the individual will not exercise care and good judgment in protecting classified material.  The individual knew
DOE’s zero tolerance for drug use.  PSI at 11-12.  He remembered signing the Drug Certification, yet despite
knowing its importance, he used an illegal drug 15 times in 18 months while holding a security clearance.  Id. at
12.  Even though 10 years have passed since the individual signed the Drug Certification, he should have realized
that breaking the law would have serious consequences in regards to retaining his access authorization.   
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Further, the fact that the individual’s PSI did not dwell on the issue of drug use is not relevant to my analysis of
this concern.   The individual’s counsel elicited testimony from the individual at the hearing that in the 1990
interview the PSS only briefly discussed the Drug Certification.  Tr. at 101-103.  These facts do not mitigate
DOE’s serious and well-founded concerns about the individual’s judgment and reliability.  He was a mature adult
when he signed, and the transcript of the 1990 PSI confirms that the PSS directed the individual to read the Drug
Certification before signing.  Ex. 17  at 22, 27.  Further, the Drug Certification comprises three unambiguous
paragraphs–the first consisting of only one sentence: “I have been told that the DOE does not allow the use
or trafficking of illegal drugs . . . by people whose job requires [access authorization].”  Ex. 9 (emphasis
added).  DOE is entitled to rely on the signature of a mature adult as proof that he understood the document that
he signed, even if the interview was focused on other subjects. 

Finally, because the illegal drug use occurred recently, it cannot be excused as a youthful transgression.  The
individual is middle-aged and cannot blame his actions on youth and inexperience.  Nor can the individual argue
that his drug use was an isolated incident.  He has admitted to smoking marijuana 15 times in 18 months.  Our
regulations require that I consider the likelihood that the offending conduct will reoccur.  Although I believe that
the individual would not use marijuana if his clearance were restored, I am not convinced that he would not
thoughtlessly commit another act that could jeopardize national security. The individual’s conduct demonstrates
that he cannot be relied upon to fully evaluate a situation and act in a deliberated and judicious manner.  

III. Conclusion

As explained in this Decision, I find that the DOE Operations Office properly invoked Criteria K and L in
suspending the individual’s access authorization.  The individual has failed to present adequate mitigating factors
or circumstances to erode the factual basis for the findings under Criterion L or otherwise alleviate the legitimate
security concerns of the DOE Operations Office.  In view of this criterion and the record before me, I cannot find
that restoring the individual’s access authorization would not endanger the common defense and security and
would be consistent with the national interest.  Accordingly, I find that the individual’s access authorization should
not be restored.

Valerie Vance Adeyeye
Hearing Officer
Office of Hearings and Appeals

Date: August 15, 2002
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DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: December 27, 2001

Case Number: VSO-0513

This Opinion concerns whether xxxxxxxxxx (hereinafter "the Individual") is eligible for access
authorization. As explained below, I have concluded that the Individual has not demonstrated his
eligibility for access authorization.

I. The Applicable Regulations

The Department of Energy (DOE) regulations governing this matter are set forth at 10 C.F.R. Part 710.
Those regulations describe the criteria and procedures for determining eligibility for access to classified
matter or special nuclear material, i.e., “access authorization” or a “security clearance.”

An individual is eligible for access authorization if such authorization “would not endanger the common
defense and security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).
Certain types of derogatory information raise an issue whether an individual is eligible for a clearance. 10
C.F.R. § 710.8. The ultimate decision concerning eligibility is a comprehensive, common sense judgment
based on a consideration of all relevant information. 10 C.F.R. § 710.7(a), (c). Such information includes
the nature of the conduct at issue, the absence or presence of reformation or rehabilitation, and the

impact of the foregoing on the relevant security concerns. 10 C.F.R. § 710.7(c).

The purpose of a hearing is to give an individual an opportunity to resolve any identified security
concerns. 10 C.F.R. § 710.21. Thus, the burden is on the individual to present testimony or evidence to
demonstrate that he is eligible for access authorization, i.e., that access authorization “will not endanger the
common defense and security and will be clearly consistent with the national interest.” 10 C.F.R. §
710.27(a). This standard is designed to protect the national interest and thus differs from the standard
applicable to criminal proceedings in which the prosecutor must prove guilt beyond a reasonable doubt.

II. Background

The Individual has worked at the DOE site for most of the past 24 years. During most of that employment,
the Individual has held a clearance.

In September 1998, a vehicle driven by the Individual struck a police officer who was directing traffic.
The Individual was arrested, and later indicted, for driving under the influence of alcohol (DUI) and
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vehicular assault.(1)

Although the arrest occurred in September 1998, the Individual did not report the arrest to DOE security
until February 2000. At that time, DOE security was conducting a routine reinvestigation of the
Individual’s eligibility for a clearance, and the reinvestigation required that the Individual complete a
standard security questionnaire. One question asks whether the individual has any “charges” currently
pending against him; another question asks whether the individual has ever been “charged” with an
offense involving alcohol. The Individual answered “yes” to both questions and listed the charge as
“DUI.(2)

The Individual subsequently described the arrest and related events on four occasions. First, at some point
between February and December 2000, the Individual orally described the arrest to an Office of Personnel
Management (OPM) investigator, and the investigator’s understanding of that description is set forth in the
OPM report.(3) Second, in December 2000, the Individual described the arrest in written answers to an
interrogatory letter from DOE security.(4) Third, in May 2001, the Individual described the arrest in a
Personnel Security Interview (PSI).(5) Fourth, in June 2001, the Individual described the arrest to a DOE
consultant-psychiatrist, who issued a report on his evaluation of the Individual.(6)

The DOE consultant-psychiatrist did not diagnose the Individual with an alcohol problem or other mental
condition. The DOE consultant-psychiatrist agreed, however, with DOE security’s view that some of the
Individual’s prior statements about the arrest were inconsistent or incomplete. As to whether the
Individual’s reported alcohol consumption was consistent with the Breathalyzer test result, the DOE
consultant-psychiatrist stated that he thought that it was unlikely that the reported consumption would have
produced that result but indicated that he did not have enough information to render an opinion on that
issue.(7)

In October 2001, the Individual pled guilty to reckless endangerment under a diversion of judgment, and
the other charges were dismissed.(8) It appears that, if the Individual satisfies the terms of the diversion of
judgment for two years, the charge of reckless endangerment will be dismissed and the Individual will be
eligible for an expungement of his record.(9)

In December 2001, DOE security notified the Individual that his clearance was suspended.(10) The letter
cited the arrest itself, as well as the Individual’s failure to report the arrest to DOE security for over a year.
The notification letter also alleged that the Individual had made inconsistent statements about the arrest.
The notification letter found that the foregoing information was derogatory under 10 C.F.R. § 710.8(l)
(Criterion L) (information tending to show that an Individual is not honest, reliable, and trustworthy), and
10 C.F.R. § 710.8(f) (Criterion F), (information indicating that the Individual provided inaccurate
information in this security proceeding).

In response to the notification letter, the Individual requested a hearing. DOE security and the Individual
submitted documentary evidence before, during and after the hearing. A hearing was held,(11) and the last
submission was on May 28, 2002. The record was closed on May 29, 2002.

The Individual presented testimony and evidence in an effort to resolve the identified concerns. The
Individual maintains that the arrest was an isolated incident and that he did not report the arrest to DOE
security until February 2000 because he did not know that he needed to do so. The Individual further
maintains that any apparent inconsistencies in his statements are either reconcilable or inadvertent and
insignificant.

III. The Evidence

A. Documentary Evidence
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With respect to the arrest, the record contains the arrest warrants, the bill of indictment, the transcript of
the preliminary court hearing,(12) and a stipulation that the Individual passed the field sobriety tests. The
record also contains a copy of the Individual’s driving record for the last three years, showing no
violations.

With respect to whether the Individual knew that he was required to report the arrest, the record contains
security acknowledgments signed by the Individual in 1978, 1985, 1989, and 1994, each of which is a one-
page document that includes the requirement to report arrests except for traffic violations with fines below
a certain amount.(13) The record also contains affidavits of the security education manager and the
Individual concerning his security training.(14) The DOE security manager stated in his affidavit that DOE
records show that the Individual attended an April 1999 security briefing, and that the security manager
believes that the contractor at the time provided in-person training in which attendees would have received
a handout containing the reporting requirement.(15) The Individual stated in his responsive affidavit that
all his training since 1998 has been by e-mail and that he did not receive any such handout. The Individual
further stated that he did not recall the security acknowledgments.

B. The Testimony at the Hearing

Eighteen witnesses testified at the hearing: the Individual, sixteen character witnesses, and the security
specialist.

1. The Individual

The Individual testified at length about the arrest and his alcohol consumption, as well as whether he had
made inconsistent statements on those topics. He also testified about his understanding of the reporting
requirements.(16) The Individual largely reiterated what he had stated in the PSI.

With respect to the arrest, the Individual testified that, after consuming alcohol, he was driving home,
accidentally struck a police officer directing traffic, and was arrested for DUI.(17) The Individual testified
that the arrest was an isolated incident(18) and that since the arrest he has not driven when he has had
more than two beers, typically one before and one after a golf game.(19)

As to the Individual’s failure to report his arrest until his February 2000 completion of the security
questionnaire, the Individual testified that he did not know that he was required to report it. The Individual
testified that at the time of the arrest he was upset, and he did not consider, until sometime later, whether
he needed to report the arrest.(20) The Individual testified that when he considered the matter, he thought
that he needed to report an arrest only if he was convicted or fined more than $150.(21) The Individual
testified that he reported the arrest on the security questionnaire because it asked him if he had any
“charges” pending against him and he knew that he did.(22) As to DOE security’s contention that an April
1999 security briefing would have set forth the reporting requirement, the Individual testified that he did
not remember having the briefing (23) and, in any event, did not remember seeing the reporting
requirement.(24) Finally, the Individual testified that he now understands the reporting requirement and he
will, without question, comply in the future.(25)

With respect to the alleged inconsistencies in his statements concerning the arrest, the Individual testified
that his statements were either not inconsistent or that any inconsistencies were inadvertent. The
Individual’s specific testimony about the identified statements is discussed in the analysis section of this
decision.

2. The Individual’s Coworkers

Seven workplace colleagues testified in support of the Individual. Of the seven colleagues, two have
known the Individual for 20 years; one for 15 years; one for 12 years; two for five years, and one for two
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and one-half years. The colleagues include a supervisor and an oversight manager. Most of these
workplace colleagues have socialized with the Individual outside of work in golf leagues.

The coworkers testified that the Individual scrupulously follows all safety and workplace rules. Coworkers
testified that the Individual follows safety rules “to the T(26) and “does not take short cuts.(27) As to
administrative matters, his former secretary testified that the Individual “always” followed the rules and
that his group’s time sheets were “always right.(28) Coworkers also testified that the Individual followed
the rules for the protection of sensitive information.(29) Coworkers testified that they did not believe that
the Individual would ever wilfully violate a safety, security, or other workplace rule.(30)

Further, the coworkers testified that the Individual was very responsible and honest, at work and outside of
work.(31) One co- worker stated that he has “never questioned [the Individual’s] honesty at work or
outside of work” and that he has never known the Individual to lie to anyone.(32) In addition to the
Individual’s honesty at work, coworkers cited instances in which the Individual was a role model for
others in the way he managed the golf and bowling leagues, refusing to let participants cheat on their
handicaps or scores, or violate other rules.(33)

Finally, the coworkers who socialized with the Individual testified that the Individual’s consumption of
alcohol was limited. Co- workers who golfed with the Individual testified that the Individual would have
two beers or two nonalcoholic drinks over the course of a golf outing.(34)

As the foregoing indicates, the testimony of the coworkers was very positive.

3. The Individual’s Friends

Five of the witnesses who testified on behalf of the Individual were friends. Two of the friends have
known the Individual more than 30 years - one friend since middle school,(35) the other since high
school.(36) Two other friends have known the Individual for approximately six years through the
Individual’s sister.(37) The fifth friend was a longtime site employee who played golf with the Individual
until about a year ago when the league disbanded.(38)

The Individual’s friends testified that they know the Individual to be honest, reliable and trustworthy and
that he has a reputation for those qualities.(39) The friends testified that the Individual has been active in
organizing and managing a golf league, a bowling league, and his high school class reunions.(40) The
friends testified that the participants in these activities trust the Individual to handle the money and make
the appropriate arrangements. They testified that they believed that the Individual behaves responsibly with
respect to alcohol consumption.(41) Finally, they expressed a strong belief in the Individual’s reliability
and trustworthiness: “I would trust him with anything,(42) it’s “just not in his nature” to be untruthful or
unreliable,(43) “he is trustworthy, yes,(44) and on a scale from one to ten on honesty, a “ten.(45) One
witness put it this way:

[H]e’s just honest and he lives his life that way every day. There’s not one thing that sticks
out that he does, you know, that’s special. It’s just every, it’s just a bunch of little things.
He’s constantly honest and follows the rules and he’s a good person.(46)

Accordingly, the testimony of the Individual’s friends was very positive.

4. The Individual’s family

Four members of the Individual’s family testified: his father,(47) his brother,(48) and two sisters.(49)

The Individual’s family testified that since childhood the Individual has been exceptionally honest and
been a role model for his three younger siblings.(50) The Individual’s brother stated that when one thinks
of the Individual, one thinks of “the integrity and honor that he has.(51) The brother stated that the
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Individual is “the epitome of trustworthiness and his value system is beyond reproach.(52) The
Individual’s sisters described him as “number one” and “first” in terms of honesty, integrity, and
trustworthiness.(53) The Individual’s father stated that the Individual has “always” told the truth even if it
would result in punishment.(54) Finally, his family testified that the Individual behaves responsibly with
respect to alcohol consumption.(55) Accordingly, the testimony of the Individual’s family was very
positive.

5. The security specialist

The security specialist testified that he continued to believe that the Individual had not resolved the
concerns relating to the arrest and the failure to report the arrest. (56) In addition, the security specialist
testified that he continued to believe that inconsistencies exist in the Individual’s statements about the
arrest.(57)

IV. Analysis

A. Criterion L

The notification letter cites the arrest itself and the delayed reporting of the arrest as derogatory
information that raises concerns under Criterion L. A Criterion L concern arises if the individual has

[e]ngaged in unusual conduct or is subject to any circumstances which tend to show that the
individual is not honest, reliable or trustworthy; or may be subject to pressure, coercion,
exploitation, or duress which might cause him to act contrary to the best interests of the
national security. Such conduct or circumstances include, but are not limited to, criminal
behavior, a pattern of financial irresponsibility, or violation of any commitment or promise
upon which DOE previously relied to favorably resolve an issue of access authorization
eligibility.

10 C.F.R. § 710.8(l). As explained below, the Individual has resolved the concern arising from the arrest,
but the Individual has not resolved the concern arising from his delayed reporting of the arrest.

The Individual has established that the arrest - which occurred more than three years ago - was an isolated
incident. The Individual’s clean driving record indicates that he is generally a safe driver, and the
testimony of his co-workers, friends and family indicates that the Individual behaves responsibly with
respect to alcohol consumption. The Individual’s coworkers, friends, and family all testified strongly that
the Individual conscientiously follows rules and is trusted and respected. Accordingly, I believe that the
Individual has mitigated the concern arising from the arrest itself.

The Individual’s failure to report the arrest is a different matter. The reporting requirements are essential
to DOE security’s need to have timely notice of derogatory information casting doubt on an individual’s
continued eligibility for a clearance. A DUI arrest raises a concern about a possible alcohol problem, as
well as a general issue of reliability. Accordingly, an individual’s failure to promptly report a DUI arrest
precludes DOE security from addressing whether the individual continues to be eligible for a clearance
and casts doubt on whether DOE security can rely on the individual to follow security rules and be
forthcoming in all instances - even when it is not in his interest to do so. For this reason, the Individual’s
failure to report the DUI arrest raises a serious concern. As explained below, at this time, I cannot
conclude that the Individual has resolved the concern.

Whether an individual can resolve the concern arising from a failure to report an arrest depends on the
specific circumstances of the case. Relevant factors include the length of time the arrest went unreported,
whether the individual ultimately disclosed the arrest, the time period that has elapsed since the individual
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made any such disclosure, and whether the failure to report was an isolated incident involving special
circumstances. See generally Personnel Security Hearing (VSO-0037), 25 DOE ¶ 82,778 at 85,691 (1995),
aff’d, (OSA, 1996) (six-month delay in reporting DUI arrest was an isolated incident associated with
absence from work and medical problems).

With the foregoing in mind, I turn to the Individual’s mitigation arguments. As the Individual’s testimony
indicates, the Individual maintains that he did not know that he needed to report the arrest, that he now
knows that he should have reported the arrest and will not make the same mistake in the future, and that
his failure to report the arrest is an isolated incident.

The Individual’s testimony that he did not know that he needed to report the arrest does little to mitigate
the concern. The DUI arrest was a serious matter and the Individual should have known to at least inquire
about whether he needed to report it.

On the other hand, the record contains significant, favorable information. First, the Individual reported the
arrest on his February 2000 security questionnaire. Second, the testimony at the hearing indicates that the
reporting violation was an isolated instance. The Individual’s workplace colleagues, most of whom have
known the Individual for many years, believe that he is scrupulous about compliance with safety and
workplace rules and about protecting sensitive information. His workplace colleagues, as well as friends
and family, believe that the Individual is exceptionally honest, reliable and trustworthy, that he has a
general reputation to that effect, and that he would disclose a matter even if such disclosure would
adversely affect him.

In the final analysis, however, I believe that it is too soon to conclude that the Individual has resolved the
concern. The Individual failed to report a DUI arrest for 17 months, and only two years has elapsed since
he reported it. Given the importance of the reporting requirement, and the length and relative recency of
the noncompliance, I am unable to conclude that the Individual’s otherwise fine work record and
reputation are sufficient, at this time, to resolve the concern about his failure to report.

B. Criterion F - Honesty and Candor Concerning Eligibility for a
Clearance

The notification letter cites various statements by the Individual to OPM and DOE security as inaccurate
or inconsistent. The notification letter finds that such statements are derogatory information under
Criterion F, which concerns information that indicates that an individual “[d]eliberately misrepresented,
falsified, or omitted significant information” during an official inquiry concerning his eligibility for a
clearance.(58) As explained below, the Individual has resolved the Criterion F concern.

The first inconsistency identified in the notification letter concerns whether the Individual had to post
bond. In the PSI, the Individual stated that he was released on his own recognizance, but the arrest warrant
lists a bond amount. The Individual’s attorney has identified a notation indicating that despite the listing of
a bond amount, the Individual was, in fact, released on his own recognizance.(59) DOE security now
agrees that the Individual did not have to post bond and, therefore, that the Individual’s PSI statement to
that effect was accurate.(60)

The second inconsistency concerns the Individual’s statements about his alcohol consumption. The arrest
occurred after the Individual left an evening football game. The OPM report indicates that the Individual
reported having four beers over an apparently unspecified time period. In the interrogatory letter, the
Individual reported having several drinks of liquor which was “brought by a friend to the game.(61) In the
PSI, the Individual reported his consumption over the day as: two beers at home in the early afternoon,
three beers at a restaurant in the late afternoon/early evening, and liquor at the game, which he had bought
and his girlfriend had carried into the game.(62) DOE security argues that these various statements reflect
inconsistencies as to the amount, type, and source of alcohol consumed.
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The Individual has resolved this concern. The only real inconsistency is the OPM report of four beers and
the interrogatory letter report of several drinks of liquor. I note that the Individual maintains that he told
the OPM investigator four drinks, not four beers. But the difference is not significant: for the purpose of
assessing the Individual’s blood alcohol level, they are equivalent, and the Individual has consistently
disclosed his blood alcohol level. The remaining inconsistencies refer to the fact that the PSI reflects more
alcohol consumption and detail than the OPM report or the interrogatory letter, but that fact is consistent
with the more thorough nature of the PSI, which was a two hour question and answer discussion of the
issues.

A third alleged inconsistency concerns the Individual’s statements concerning what his girlfriend said at
the time of the accident. In the interrogatory letter, the Individual reported that, at the time of his accident,
his girlfriend exclaimed that someone had hit his truck. In the PSI, the Individual testified that he did not
recall his girlfriend making that statement. At the hearing, the Individual satisfactorily explained this
apparent inconsistency: the Individual testified that his girlfriend helped him prepare the answers to the
interrogatory letter and he reported what she recalled she said.(63) More importantly, whether she made
the statement is not important: the arresting officer’s testimony at the preliminary hearing indicates that
she viewed the incident as an accident.(64)

Finally, a group of alleged inconsistencies concern the Individual’s statements about whether he felt that
he was impaired and about his intentions concerning alcohol consumption. Statements about opinions and
future intentions are not “hard facts” and can vary over time. In this case, the Individual views the fact
that he passed the field sobriety tests as indicating that he was not impaired, even though his blood alcohol
level indicates otherwise. Similarly, the Individual’s vacillating statements about whether he will quit
drinking indicate just that - vacillation about his intentions, not deliberate misrepresentations about facts.
Finally, the Individual’s statement that he will not “drink and drive” is not inconsistent with his statement
that he will not drink more than a beer or two and drive: “drink and drive” is an expression that can mean
anything from drinking and driving at the same time, to drinking any amount and then driving, or, as the
Individual apparently meant, to drinking to the point of impairment and then driving while impaired.
Accordingly, the Individual’s statements about whether he was impaired or his intentions concerning
alcohol consumption do not reflect deliberate misrepresentations or omissions.

As the foregoing indicates, the record of this case indicates that the Individual did not deliberately make
any significant inconsistent statements. Accordingly, the Individual has resolved the Criterion F concern
that he “[d]eliberately misrepresented, falsified, or omitted significant information” during an official
inquiry concerning his eligibility for a clearance.

V. Summary and Conclusion

The Individual has resolved any Criterion F concerns, as well as the Criterion L concern arising from the
arrest itself. It is too early, however, to conclude that the Individual has resolved the Criterion L concern
arising from his failure to report his arrest. Because the Individual has not resolved the Criterion L concern
arising from his failure to report the arrest, I am unable to conclude that access authorization “would not
endanger the common defense and security and would be clearly consistent with the national interest.” 10
C.F.R. § 710.(7)(a). Accordingly, I conclude that the Individual should not be granted access authorization
at this time.

Janet N. Freimuth 
Hearing Officer 
Office of Hearings and Appeals

Date: June 20, 2002
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(1)DOE Ex. 14 (bill of indictment), Ex. 15 (arrest warrant for vehicular assault), Ex. 16 (arrest warrant for
DUI).

(2)”DOE, Ex. 7 (Questionnaire for National Security Positions, Form 86, Questions 22c, 22d).

(3)Although the OPM report is not part of the record, DOE security has referred to the report, and the
Individual has testified concerning his comments to the OPM investigator.

(4)DOE Ex. 8.

(5)DOE Ex. 9. The PSI transcript will be cited in this decision as “PSI Tr.”

(6)DOE Ex. 12.

(7)DOE Ex. 12 (Report at 3).

(8)DOE Ex. 10 (letter from Individual’s attorney).

(9)DOE Ex. 10.

(10)DOE Ex. 3.

(11)The hearing transcript will be cited in this decision as “Hrg. Tr.”

(12)The transcript of the preliminary hearing will be cited in this decision as “Prelim. Hrg. Tr.”

(13)DOE Submission of April 11, 2002 (No. 7 of the 1974, 1985, and 1989 acknowledgments; No. 9 of the
1994 acknowledgment). The record also contains the 2000 acknowledgment, which the Individual
executed in connection with his February 2000 security questionnaire.

(14)April 17, 2002 affidavit of security education manager; May 21, 2002 affidavit of Individual.

(15)The security education manager stated that the handout consisted of the 13-page packet attached as an
exhibit to his affidavit. The reporting requirements are on page 12, and the first item on the list of
reporting requirements is “All arrests, criminal charges (including charges that are dismissed) or detentions
by any law enforcement agency for violations of law, other than traffic violations for which a fine of $250
or less was imposed, within or outside the United States.” April 17, 2002 affidavit of security education
manager, Ex. 2.

(16)Hrg. Tr. at 58-182.

(17)Hrg. Tr. at 76-113.

(18)Hrg. Tr. at 133.

(19)Hrg. Tr. at 171-174, 176.

(20)Hrg. Tr. at 128.

(21)Hrg. Tr. at 128.

(22)Hrg. Tr. at 132.

(23)Hrg. Tr. at 168-169.

(24)Hrg. Tr. at 122.
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(25)Hrg. Tr. at 130.

(26)”Hrg. Tr. at 266.

(27)”Hrg. Tr. at 240-241. See also Hrg. Tr. at 249; 265-66.

(28)”Hrg. Tr. at 281. See also Hrg. Tr. at 251 (rather than overlooking small inaccuracies, the Individual
“went according to the book”).

(29)Hrg. Tr. at 202; 223; 297-298.

(30)Hrg. Tr. at 222; 252-253; 266.

(31)Hrg. Tr. at 202; 211; 234-235; 266; 283-283; 298-299, 305.

(32)Hrg. Tr. at 250-251.

(33)Hrg. Tr. at 208-210; 252; 298-299.

(34)Hrg. Tr. at 216-218; 257-258. See generally Hrg. Tr. at 255.

(35)Hrg. Tr. at 306-323.

(36)Hrg. Tr. at 324-333.

(37)Hrg. Tr. at 333-339, 340-350.

(38)Hrg. Tr. at 290-91.

(39)Hrg. Tr. at 294, 326, 334.

(40)Hrg. Tr. 287-289, 341.

(41)Hrg. Tr. at 290-91, 323; 330-331; 349-350.

(42)”Hrg. Tr. at 291.

(43)Hrg. Tr. at 318.

(44)”Hrg. Tr. at 328.

(45)”Hrg. Tr. at 335.

(46)Hrg. Tr. at 347.

(47)Hrg. Tr. at 382-402.

(48)Hrg. Tr. at 350-379.

(49)Hrg. Tr. at 369-381, 381-395.

(50)Hrg. Tr. at 354, 360; 371-374, 383-384, 387.

(51)”Hrg. Tr. at 354.

(52)”Hrg. Tr. at 354.
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(53)Hrg. Tr. at 372; 385.

(54)Hrg. Tr. at 398.

(55)Hrg. Tr. at 366-367; 380-381; 394.

(56)Hrg. Tr. at 19, 188-189.

(57)Hrg. Tr. at 12-13.

(58)10 C.F.R. § 710.8(f).

(59)See DOE Ex. 16. See also January 28, 2002 affidavit of Individual’s attorney.

(60)Hrg. Tr. at 45.

(61)”PSI Tr. at 12.

(62)PSI Tr. at 7-18.

(63)Hrg. Tr. at 105-109.

(64)Prelim. Hrg. Tr. at 12, 15, 18 (arresting officer’s testimony).



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

2/ On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending
procedures for making final determinations of eligibility for access authorization.  66 Fed. Reg.
47061 (September 11, 2001).  The revised regulations were effective immediately upon publication
and govern the present Decision.

* The original of this document contains information which is subject to withholding from disclosure under
5 U.S.C. 552.  Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 11, 2002
DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: January 8, 2002

Case Number: VSO-0515

This Decision concerns the eligibility of XXXX XXXXXX XXXXX (hereinafter referred to as "the
individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
"Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material."1/  A Department of Energy Operations Office (DOE) suspended the individual's access
authorization under the provisions of Part 710.2/  After considering the evidence and testimony presented
in this proceeding, I have determined that the individual’s security clearance should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material.  Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to 
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whether the granting or continuation of access authorization will not endanger the common defense and
security and is clearly consistent with the national interest."  10 C.F.R. § 710.7(a).

In this instance, the individual was granted a security clearance by DOE as a condition of his employment
with a DOE contractor.  However, the DOE Office of Safeguards and Security (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access authorization was
suspended pending the resolution of certain derogatory information that created substantial doubt regarding
his continued eligibility.  This derogatory information is described in a Notification Letter issued to the
individual on December 12, 2001, and falls within the purview of disqualifying criteria set forth in the
security regulations at 10 C.F.R. § 710.8, subsections j and l.   More specifically, Enclosure 1 attached to
the Notification Letter (Enclosure 1) alleges that the individual has: 1) “Been, or is, a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist . . . as alcohol dependent or
suffering from alcohol abuse” (Criterion J); and 2) “Engaged in unusual conduct . . . which tends to show
that [he] is not honest, reliable, or trustworthy, or which furnishes reason to believe that [he] may be subject
to pressure, coercion, exploitation, or duress which may cause [him] to act contrary to the best interests
of the national security” (Criterion L).  The bases for these findings, as stated in Enclosure 1, are
summarized below.

Regarding Criteria J, Enclosure 1 states that the individual has had several alcohol-related arrests, on
charges of:  1) Disorderly Conduct in April 1969; 2) Public Drunkenness in September 1969; 3) Driving
Under the Influence (DUI) in December 1976; and 4) a second DUI in March 1996.  Enclosure 1
additionally describes information the individual’s current use of alcohol based upon information provided
by the individual during two Personnel Security Interviews (PSIs) conducted on September 21, 1998, and
on June 20, 2001.  On August 3, 2001, the individual was examined by a DOE consultant-psychiatrist
(DOE Psychiatrist) who issued a report of his findings.  Citing the report, Enclosure 1 states that during the
psychiatric interview, the individual provided inaccurate information concerning his past and current drinking
when compared to his statements during the two PSIs.  Due to these discrepancies, the DOE Psychiatrist
declined to provide an opinion in his report whether the individual is alcohol dependent or suffering from
alcohol abuse.

With regard to Criterion L, Enclosure 1 again notes that the individual has had four alcohol-related arrests.
However, Enclosure 1 additionally makes reference to the apparently inaccurate information provided by
the individual to the DOE Psychiatrist.  According to the DOE Psychiatrist, the individual’s lack of candor
and responsiveness during the interview strongly suggests that the individual has a significant defect in
judgment and reliability.
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In a letter received by the DOE Office of Hearings and Appeals (OHA) on January 8, 2002, the individual
exercised his right under Part 710 to request a hearing in this matter.  10 C.F.R. § 710.21(b).  After
conferring with the individual’s attorney and the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing
date was established.  At the hearing, the DOE Counsel called the DOE Psychiatrist as the sole witness
on behalf of DOE.  Apart from testifying on his own behalf, the individual called two of his work
supervisors and two close friends as his witnesses.  The transcript taken of the hearing will be hereinafter
cited as "Tr.".  Various documents that were submitted by the DOE Counsel and the individual during this
proceeding constitute exhibits to the hearing transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

The individual was initially granted a security clearance in 1970 as a condition of his employment with a
DOE contractor.  In February 1998, the individual completed a Questionnaire for National Security
Positions (QNSP), as part of the customary periodic reinvestigation of his eligibility to hold an access
authorization.  Upon review of the QNSP, DOE Security found that in reporting his police record the
individual listed one arrest, for Driving Under the Influence (DUI) in March 1996, which was ultimately
reduced to Reckless Driving.  DOE Security found that the individual had failed to list certain prior alcohol-
related arrests appearing in the individual’s security file.  These omissions by the individual led DOE
Security to conduct two Personnel Security Interviews with the individual, on September 21, 1998 (PSI
I) and on June 20, 2001 (PSI II).  The individual was then referred to a DOE Psychiatrist who examined
the individual on August 3, 2001.  The primary focus of the two PSIs and the psychiatric interview was the
individual’s past and current use of alcohol, as summarized below.

The individual began drinking in high school but had no serious involvement with alcohol until he joined the
U.S. Army in 1964, after graduating.  While in the Army, the individual’s drinking increased to the point
that it would take eight to ten beers before he would become intoxicated.  After leaving the Army in 1967,
the individual admittedly went through periods of excessive drinking.  In 1969, the individual had two
alcohol-related arrests, first in April on a charge of Disorderly Conduct and then in September for Public
Drunkenness.  The individual was arrested for Driving Under the Influence (DUI) several years later, in
December 1976.  Although this DUI case was dismissed, the individual acknowledges that he had been
drinking beer prior to his arrest.   The individual had no more reported alcohol-related arrests or incidents
for 20 years, until March 1996, when he was again arrested on a charge of DUI.  In this 
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instance, the individual maintains that he had drank only two beers and was not legally intoxicated.
However, the individual refused to take the breathalyser test and his driver’s license was consequently
suspended for six months.  This DUI charge was ultimately reduced to Reckless Driving.

According to the individual, his consumption of alcohol has steadily declined since the 1996 DUI arrest.
However, the individual gave discrepant accounts of his level of drinking during the two PSIs and his
interview with the DOE Psychiatrist.  During PSI I, in September 1998, the individual reported that he
didn’t drink everyday but drank a beer or two during the evenings when the weather was hot.  The
individual stated he also drank bourbon on the weekends, usually amounting to three or four drinks at a
sitting.   During PSI II, conducted in June 2001, the individual estimated that he consumed on average two
beers, three or four days a week, and up to two six packs a week depending on his work schedule.  The
individual stated that he sometimes drank bourbon instead of beer.  The individual is an avid golfer and
usually drinks a beer or two when playing golf.

The DOE Psychiatrist reported, however, that the individual gave a different depiction of his drinking during
his psychiatric interview, conducted on August 3, 2001, just six weeks after PSI II.  According to the DOE
Psychiatrist, the individual reported that he drinks beer but not as much as he used to.  The individual stated
that he never drinks on work days, usually Monday through Thursday, and not on the weekend if he is
offered overtime work.  The individual further stated that he rarely drinks bourbon, but may when he is at
a party.  Apart from these discrepancies, the DOE Psychiatrist found even more disturbing the individual’s
refusal to acknowledge that he had three alcohol-related arrests prior to the DUI in 1996.  According to
the DOE Psychiatrist, the individual stated only that he was arrested a few times for fighting after his release
from the Army, but indicated that these incidents were not related to alcohol.  Because of these
inaccuracies in the individual’s self-reporting, the DOE Psychiatrist determined that he could render no
diagnosis with regard to the individual’s current alcohol use.  While the record available to the DOE
Psychiatrist indicated that the individual had a pattern of alcohol use many years ago, the DOE Psychiatrist
deemed it impossible to say whether the individual had achieved rehabilitation or reformation.  Instead, the
DOE Psychiatrist expressed the opinion in his report that the manner in which the individual responded
during the interview suggests that the individual has a significant defect in judgment and reliability.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996).  In this type of case, we are dealing
with a different standard designed 
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to protect national security interests.  A hearing is "for the purpose of affording the individual an opportunity
of supporting his eligibility for access authorization."  10 C.F.R. § 710.21(b)(6).  Once DOE Security has
made a showing of derogatory information raising security concerns, the burden is on the individual to come
forward at the hearing with evidence to convince the DOE that restoring his access authorization "would
not endanger the common defense and security and would be clearly consistent with the national interest."
10 C.F.R. § 710.27(d).  This standard implies that there is a strong presumption against the granting or
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances indicates "that security
determinations should err, if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After due deliberation,
it is my decision that the individual’s access authorization should  be restored since I conclude that such
restoration would not endanger the common defense and security and would be clearly consistent with the
national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in support of this determination
are discussed below.

A.  Criterion J; Alcohol Use

In other DOE security clearance proceedings, Hearing Officers have consistently found that excessive
alcohol use raises important security concerns. See, e.g., Personnel Security Hearing, Case No. VSO-
0079, 25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995).  The
specific concerns of DOE Security are that the individual’s excessive use of alcohol might impair his
judgment and reliability, and render him susceptible to pressure, coercion and duress.  Id.  These factors
amplify the risk that the individual will fail to safeguard classified matter or special nuclear material. 
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3/ During his testimony, the DOE Psychiatrist explained that he refused to assess the individual’s
current drinking “because there were inconsistencies in what he told me . . . and what he told the
analyst in [the PSI II].”  Tr. at 85.  These inconsistencies will be examined in greater detail in
addressing DOE Security’s concerns under Criterion L.

4/ Having reviewed the transcript of PSI II, I must agree that at some points the Personnel Security
Specialist was very aggressive in posing leading questions to the individual about his use of alcohol.
For instance, the questioning proceeded as follows in extracting the individual’s estimate that he
sometimes consumes two six-pack a week:

Q: On a weekly basis currently, what amount today on average, [do you] consume      
what, a case of beer a week?
A: No.
Q: Four six packs?   [note: this is the same question; four six packs equals a case]
A: Uh, I . . .  Well, uh, on the average per week it goes back to whether I’m working   
 Friday, Saturday, or Sunday or not.  I, I could have took, I say that two, two six     
packs a week.

In the present case, the individual had four alcohol incidents, including arrests for Disorderly Conduct,
Public Drunkenness and DUI approximately thirty years ago, and then a second arrest for DUI six years
ago in March 1996.  These incidents are certainly sufficient to raise the concerns of DOE Security.
However, there have been no other reported alcohol-related incidents since the March 1996 DUI and the
individual’s level of alcohol consumption appears to be in decline.  In his report, the DOE Psychiatrist
would not assess the individual’s current drinking or proffer a diagnosis whether the individual suffers from
an alcoholic condition.  Exh. 11 at 4.3/ Notwithstanding, I have concluded on the basis of the evidence and
testimony presented in the record that the individual has overcome the security concerns of DOE with
regard to his use of alcohol. 

The individual maintains that his drinking has abated since the 1996 DUI  to the point now that he no longer
drinks any alcohol on work days and very little, a few beers, on the weekend.  Tr. at 59.  This is consistent
with what he told the DOE Psychiatrist in August 2001, Exh. 11 at 3, but less than he described during PSI
II when the individual said that he consumed two beers during the evening on some workdays, and up to
two six packs a week depending on his work schedule.  Exh. 10 (PSI II) at 12.  During the hearing, I
asked the individual whether he was able to reconcile these disparate accounts of his current drinking.  The
individual conceded that he was nervous and the felt under pressure when talking to the DOE Psychiatrist,
knowing that his security clearance was at stake.  Tr. at 78.  The individual also believes that he was
“forced into” some of his answers during PSI II.  Id.4/
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5/ The DOE Psychiatrist clarified during his testimony that he did not intend to suggest in his report
that the individual presently has a problem with alcohol.  Rather, the DOE Psychiatrist’s difficulty
with the individual was his lack of candor during their interview.  Tr. at 87, 106.  According to the
DOE Psychiatrist, it is an issue of “honesty under pressure.”  Tr. at 107.

In any event, I am persuaded that the individual’s use of alcohol has not been excessive in recent years.
At the hearing, I asked the DOE Psychiatrist what his diagnosis of the individual would have been assuming
that the information given by the individual during PSI II was accurate.  The DOE Psychiatrist responded:
“If there were no discrepancies, I would  say that there is evidence of reform and . . . the data that I have
indicates that there does not seem to be a problem now.”  Tr. at 106.5/

The four witnesses called by the individual provided persuasive testimony that the individual does not abuse
alcohol.  All of the witnesses, including two close friends, his supervisor and manager, have known the
individual for a long time, ranging from fifteen to thirty years, and all have interacted with the individual as
a co-worker as well as in social and/or recreational settings.  While all of the witnesses have seen the
individual drink in the years they have known him, only one of the witnesses testified that he had ever seen
the individual intoxicated.  The individual’s supervisor, who goes hunting with the individual, testified that
he saw the individual become intoxicated on two or three separate occasions while on hunting trips during
the evening campfire.  Tr. at 29-30.  However, the supervisor testified that the last time he saw the
individual intoxicated was four or five years ago, noting that they have gone hunting twice a year for the past
eight or nine years.  Tr. at 28, 31-32.  The individual’s supervisor and his manager gave the individual high
praise as a valued and trusted employee, affirming that there has never been any sign at the work place that
the individual had been using alcohol to excess.  They also testified that there has been no unwarranted
absenteeism or tardiness on the part of the individual but instead that he has served as a leader and role
model for other employees.  Tr. at 25-26, 37-39.

On the basis of the record before me, I have determined that the individual has sufficiently mitigated the
concerns of DOE Security under Criterion J.  The eligibility of an individual to hold a security clearance is
called into question under Criterion J when that individual has “[b]een, or is, a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist . . . as alcohol dependent or suffering from
alcohol abuse.”  In the present case, it is apparent that the individual did have a problem with alcohol
approximately thirty years ago, following his discharge from the Army.  In those years, the individual had
three arrests, twice in 1969 when his use of alcohol was a factor, and a DUI in 1976.  However, there is
a period of twenty years before his second DUI in 1996.  I therefore consider the 1996 DUI to be an
isolated occurrence rather than a continuation of a pattern, in combination with the earlier arrests.  There
have been no further alcohol-related incidents in the six years since the 
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1996 DUI, and there is no evidence that the individual’s use of alcohol has been abusive or habitually to
excess during that time.  Instead, the weight of the evidence persuades me that the individual’s consumption
of alcohol has become increasingly moderate in recent years.  Finally, I emphasize that the DOE
Psychiatrist has rendered no diagnosis in this case, but stated his observation that the individual apparently
does not have a alcohol problem at this time.
 

B.  Criterion L; Unusual Conduct

DOE Security also alleges that the individual has engaged in unusual conduct which tends to show that he
is not honest, reliable or trustworthy.  In this regard, the Notification Letter again notes that the individual
has had four alcohol-related arrests. Such illegal conduct by the individual clearly casts doubt upon his
honesty, reliability and trustworthiness.  See, e.g., Personnel Security Hearing, Case No. VSO-0066,
25 DOE ¶ 82,797 (1996).   As set forth in the foregoing section of this Decision, however, I have
concluded that the security concerns attached to the individual’s first three arrests (in 1969 and 1976) have
been mitigated by the passage of time.  I have also concluded that the individual’s 1996 DUI arrest was
an isolated incident, and the individual has demonstrated reformation from his use of alcohol in the six years
since that arrest.  Consistent with these findings, I have determined that the individual has mitigated the
concerns of DOE Security under Criterion L with regard to these arrests.

However, the Notification Letter places even greater emphasis on the report of the DOE Psychiatrist who
raises a separate issue with respect to the individual’s honesty, reliability and trustworthiness.  Prior to his
interview of the individual on August 3, 2001, the DOE Psychiatrist reviewed portions of the individual’s
security file including the transcript of PSI II.  With that background, the DOE Psychiatrist detected
discrepancies in the information given by the individual during their interview regarding the individual’s past
and current use of alcohol.  On the basis of these discrepancies, the DOE Psychiatrist states in his report:
“I can say that the manner in which he handled the interview with me strongly suggests that he has a
significant defect in judgment and reliability. . . .  What we see, then, that what he tells me, the psychiatrist,
differs from what he told your analyst only six weeks ago. . . .  Therefore, I must conclude that he was
tailoring his answers to me in order to make a better impression. . . .  It is true that we have no record of
his having gotten into legal trouble for the past six years.  On the other hand, in my opinion, the distortions
which I pointed out in the interview with me strongly suggest that his judgment and reliability are not very
high.”  Exh. 11 at 1, 4.

Upon review, I find the discrepancies identified by the DOE Psychiatrist to be more apparent than real.
One discrepancy pointed out in the DOE Psychiatrist’s report is the individual’s description of his current
drinking, addressed above under Criterion J.  I find other discrepancies pointed out by the DOE
Psychiatrist in his report to be 
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6/ I note that the individual was not being completely untruthful in his general statement that his past
difficulties resulted from getting in fights.  The record indicates that the arrest in 1969, for
Disorderly Conduct, as well as the arrest in 1976, for DUI, occurred after the individual was
involved in altercations.  In the latter incident, the individual reports that the police officer who
arrived on the scene told him to drive home, and then followed him and arrested him for DUI.  Tr.
at 51.  The police officer did not appear on the scheduled court date and the DUI charge was
ultimately dismissed.  Id. 

7/ The manner in which the individual completed his February 1998 QNSP, not listing the 1969 and
1976 arrests, somewhat corroborates the individual’s claim that he believed DOE Security was
interested only in updating his security file with respect to the 1996 DUI, because his earlier arrests
were already on record.  Tr. at 56.  I note that DOE Security apparently accepted this explanation
since the matter of the individual not listing the early arrests on his February 1998 QNSP is not
raised in the Notification Letter under 10 C.F.R. § 710.8(f) (falsification).

vague and insignificant, for instance, the individual’s recollection of the last time he felt a “buzz” as opposed
to a “rush” after having a few beers, and how long ago the individual’s  wife last expressed concern to the
individual about his drinking.  Exh. 11 at 3-4.  The DOE Psychiatrist himself discounted these matters
during the hearing, emphasizing that the major discrepancy in his mind was the individual’s refusal to
acknowledge during their interview that his earlier arrests, in 1969 and 1976, were related to alcohol: “The
major one being that I specifically asked him about these previous arrests, we went through what they were
and he told me they were fights and things of that nature.  And I specifically said, ‘Were they alcohol
related?’  And he said no.”  Tr. at 99; see also Tr. at 109.  The individual claims that he was not
intentionally trying to mislead the DOE Psychiatrist,6/ but believed that he was referred to the DOE
Psychiatrist only to address incidents occurring after his last security clearance reinvestigation, more
specifically the 1996 DUI.7/  Tr. at 65-66.  The individual now readily admits that he had been drinking on
the occasions of his arrests in 1969 and 1976.  Tr. at 49-50.

The individual was more recently interviewed by another psychiatrist (Individual’s Psychiatrist), who
additionally reviewed the report of the DOE Psychiatrist.  The Individual’s Psychiatrist did not testify at the
hearing, but submitted a letter stating his conclusions.  Exh. 12 (letter dated May 13, 2002).  Regarding the
individual’s interview with the DOE Psychiatrist, the Individual’s Psychiatrist opines in his letter that: “I
don’t feel the [individual] is avoiding any answers.  I feel he had regarded the past as a closed book, and
didn’t dwell on it. . . .  I don’t believe he is deliberately sidestepping or falsifying anything.”  Id. at 3.  The
Individual’s Psychiatrist instead attributed the individual’s responses to his style of communication, stating:
“In my years of practice (42 years in private practice) it has become apparent that some people work much
better with their hands than verbally, and I feel that [the individual] falls 
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8/ The DOE Psychiatrist further observed during his testimony that it is typical under circumstances
such as the present, where individuals are referred to the DOE Psychiatrist knowing that their
security clearance is in jeopardy, that they “minimize” in describing their use of alcohol.  Tr. at 107-
08.

in this category.”  Id.  Notwithstanding the views of the Individual’s Psychiatrist, the DOE Psychiatrist
remains adamant in his belief that the individual was intentionally misleading in responding to his questions
during their interview.  Tr. at 98-99.

I have thoroughly considered this matter and conclude that the individual was not completely candid and
forthcoming during his interview with the DOE Psychiatrist.  However, I do not accept the assessment of
the DOE Psychiatrist in his report that this “strongly suggests that [the individual] has a significant defect
in judgment or reliability.”  Exh. 11 at 1.  Instead, the record persuades me that the individual’s conduct
during the interview was a isolated lapse in judgment that has been mitigated and overcome by more
insightful testimony regarding to the individual’s honesty, reliability and trustworthiness, by witnesses who
know the individual well.

The four witnesses called by the individual, long-time friends, co-workers and supervisors, were very
convincing in vouching for the good reputation of the individual as a man of sound judgment, honesty and
trustworthiness.  Tr. at 10, 16, 26-27, 39-40.  The individual’s supervisor considers him to be one of the
best workers he has ever had and relies on the individual to motivate other workers.  Tr. at 25-26.
Similarly, the individual’s manager described the individual as very dependable and therefore utilizes the
individual as “lead man” on many work projects.  Tr. at 39-40.  With regard to the individual’s honesty,
the manager recounted an incident in which the individual came forward and reported to the company clerk
that he had been overpaid on paycheck.  Tr. at 40.  The manager has known the individual for nearly thirty
years and the individual has never been subject to discipline or reprimand for any misconduct as an
employee.  Tr. at 36, 38, 44-45.  After hearing the testimony of the individual’s character witnesses, the
DOE Psychiatrist conceded that there is no evidence that the individual has an enduring defect in his
judgment and reliability, and that the individual’s lack of candor during their interview may well have been
an isolated occurrence.  Tr. at 110-11.  The DOE Psychiatrist now suggests that the “pressure” of
potentially losing his security clearance and job may have led the individual to withhold information during
their interview.  Tr. at 107, 110.8/ 

Viewed objectively, I believe that a combination of factors influenced the manner in which the individual
responded to the DOE Psychiatrist.  The individual was admittedly intimidated by the DOE Psychiatrist and
likely inhibited by his poor communication skills.  At the same time, it is apparent that the individual did not
consider the arrests in 1969 and 1976 to be relevant, and inadvisably attempted to diminish their
importance by failing to acknowledge that they were alcohol-related.  
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Whatever the motivation for his conduct, however, I find that the concerns of DOE Security under Criterion
L, that the individual is not honest, reliable and trustworthy, have been sufficiently mitigated with regard to
the psychiatric interview.  I find that the individual does not have a significant defect in judgment and
reliability, and in view of the individual’s long-established reputation for honesty, reliability and
trustworthiness, I conclude that the individual has not been rendered ineligible to hold a security clearance
as a result of this instance of poor judgment.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(j) and (l) in
suspending the individual's access authorization.  However, I find that the individual has adequately
mitigated the concerns of DOE Security in both respects.  I therefore find that restoring the individual’s
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.  Accordingly, I have determined that the individual's access authorization should
be restored.  The Manager of the Operations Office or the Director, DOE Office of Safeguards and
Security, may seek review of this Decision by an Appeal Panel under the regulation set forth at 10 C.F.R.
§ 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: July 11, 2002 
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April 25, 2002

DECISION AND ORDER
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: January 10, 2002

Case Number: VSO-0516

This Decision concerns the eligibility of XXXXXXX XXXXXXX XXXXXXX (hereinafter referred to as
"the individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."(1) A Department of Energy (DOE) Operations Office suspended the individual's access
authorization under the provisions of Part 710.(2) This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored. As set forth in this Decision, I have determined that the individual’s security clearance should not
be restored.

I. Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE, contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material. Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to whether
the granting or continuation of access authorization will not endanger the common defense and security
and is clearly consistent with the national interest." 10 C.F.R. § 710.7(a).

In this instance, the individual obtained a security clearance from DOE as a condition of his employment
with a DOE contractor. However, the DOE Office of Safeguards and Security (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access authorization was
being suspended pending the resolution of certain derogatory information that created substantial doubt
regarding his eligibility. This derogatory information is described in a Notification Letter subsequently
issued to the individual on December 18, 2001, and falls within the purview of potentially disqualifying
criteria set forth in the security regulations at 10 C.F.R. § 710.8, subsections k and l. More specifically,
Enclosure 2 attached to the Notification Letter (Enclosure 2) alleges that the individual has "[t]rafficked in,
sold, transferred, possessed, used, or experimented with a drug or other substance listed in the Schedule of
Controlled Substances . . .,” 10 C.F.R. § 710.8(k) (Criterion K), and has “engaged in unusual conduct . . .
which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes reason to believe
that [he] may be subject to pressure, coercion, exploitation, or duress which may cause [him] to act
contrary to the best interests of the national security,” 10 C.F.R. § 710.8(l) (Criterion L). The bases for
these findings, as stated in Enclosure 2, are summarized below.
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Enclosure 2 states that on October 18, 2001, the individual took part in a random Department of
Transportation (DOT) drug test. Pursuant to this drug test, a report was issued on October 25, 2001,
specifying that the individual had tested positive for cocaine. In a Personnel Security Interview (PSI)
conducted with the individual on November 1, 2001, the individual acknowledged that he knowingly used
an illegal substance, cocaine, while holding an active security clearance. The individual further
acknowledged that he was aware of the company’s anti-drug policy, as well as the DOE’s zero tolerance
drug policy.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on January 10, 2002, the
individual exercised his right under Part 710 to request a hearing in this matter. 10 C.F.R. § 710.21(b). On
January 14, 2002, I was appointed as Hearing Officer in this case. After conferring with the individual and
the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was established. At the hearing, the DOE
Counsel called as its sole witness the Personnel Security Specialist who conducted the PSI. Apart from
testifying on his own behalf, the individual called as witnesses two of his work supervisors and his
girlfriend. The transcript taken at the hearing will be hereinafter cited as "Tr.". Various documents that
were submitted by the DOE Counsel and the individual during this proceeding constitute exhibits to the
hearing transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted. However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

The individual accepted a position with a DOE contractor and was required to obtain a security clearance
as a condition of his employment. The individual was ultimately granted a security clearance in April
2001, after the resolution of certain derogatory information regarding the individual’s finances. However,
the individual’s security clearance was suspended by DOE Security following a drug test administered on
October 18, 2001, showing that the individual had tested positive for cocaine. The individual had been
randomly chosen by his employer for the drug test under Department of Transportation regulations, since
the individual holds a “Class A” commercial driver’s licence.

Upon receiving notice of the positive drug test result, DOE Security scheduled and conducted a Personnel
Security Interview (PSI) with the individual. During the PSI, the individual admitted that he had willfully
ingested cocaine the day before the drug test in a capsule mixed with prescription codeine that he obtained
after suffering a hand injury at work. The individual stated that he was given the cocaine by an
acquaintance at a motorcycle maintenance shop where the individual spends evenings working on
motorcycles as a hobby. According to the individual, he overheard the person discussing cocaine and
decided to ask for a small quantity. The individual explained that he has had a persistent problem with
severe back pain since being involved in a motorcycle collision in 1983, and the condition had been
aggravated by increasing work demands. The individual stated that he thought that the cocaine might
relieve his back pain similar to the manner in which Novocaine and Xylocaine act as anesthetics, although
he had no basis for this supposition. The individual reported that after going to bed, he became nauseous
within a few hours of ingesting the cocaine/codeine capsule and vomited. The individual acknowledged
during the PSI that at the time he decided to seek and use the cocaine, he was aware of his employer’s
anti-drug policy and DOE’s zero tolerance drug policy.

Following the drug test, the individual reported the same facts and circumstances to his employer who
reprimanded the individual, placed him on a two-day suspension without pay and required that the
individual submit to an additional drug test. The employer also required that the individual obtain drug
counseling, to which the individual agreed. The individual tested negative in the drug test required by his
employer, administered on October 29, 2001, and also tested negative in a subsequent voluntary drug test
administered on March 19, 2002. However, the individual has not undergone drug counseling as he agreed
with his employer. Instead the individual obtained an assessment from a licensed psychologist that the
individual does not meet the criteria for a diagnosis of substance abuse or dependency. The individual
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maintains that his use of cocaine in this instance was a one-time only incident which he deeply regrets,
and vows he will never use cocaine or any other illegal drug again.

II. Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt. See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In this type of case, we are dealing with
a different standard designed to protect national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization." 10 C.F.R. §
710.21(b)(6). Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest." 10 C.F.R. § 710.27(d). This standard implies that
there is a strong presumption against the granting or restoring of a security clearance. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of security clearances indicates "that security determinations should err, if they must, on the side
of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter. In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other relevant
and material factors. After due deliberation, it is my opinion that the individual’s access authorization
should not be restored since I am unable to conclude that such restoration would not endanger the common
defense and security and would be clearly consistent with the national interest. 10 C.F.R. § 710.27(d). The
specific findings that I make in support of this determination are discussed below.

A. Illegal Drug Use

In this case, the individual admittedly used an illegal drug, cocaine. While the individual maintains that it
was an isolated, one-time occurrence, any use of illicit drugs raises the legitimate security concerns of
DOE. As explained by the Personnel Security Specialist during the hearing, illegal drug use raises a
security concern for the DOE for it reflects a deliberate disregard for state and federal laws prohibiting
such use. Tr. at 69. "The drug user puts his own judgment above the requirements of the laws, by picking
and choosing which laws he will obey or not obey. It is the further concern of the DOE that the drug
abuser might also pick and choose which DOE security regulations he will obey or not obey with respect
to protection of classified information." Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶
82,752 at 85,512 (1995); see Personnel Security Hearing, Case No. VSO-0283, 27 DOE ¶ 82,822 (1999).
In addition, a person who uses cocaine or other illegal drug may possibly open himself to blackmail or
other forms of coercion, because he may want to conceal his use. It has also been noted that "any drug
usage while the individual possesses a [security] clearance and is aware of the DOE's policy of absolute
abstention demonstrates poor judgment." Personnel Security Hearing, Case No. VSO-0023, 25 DOE ¶
82,761 at 85,579 (1995).

DOE Security also suspended the individual’s security clearance based upon its finding that he has
engaged in unusual conduct which tends to show that he is not honest, reliable or trustworthy. In this case,
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the individual was a security clearance holder at the time of his cocaine use and was well aware of DOE’s
zero-tolerance drug policy. In view of the undisputed record in this case, I find that DOE Security
appropriately invoked Criterion K and Criterion L in suspending the individual’s access authorization. I
now turn to whether the individual has presented sufficient mitigating evidence to overcome the security
concerns of DOE.

B. Mitigating Evidence

A number of Hearing Officers have considered cases in which an individual claims that a positive drug
test was the result of a one-time only incident of drug use occasioned by a singular and uncharacteristic
lapse in judgment. As it has previously been pointed out, a claim of this nature raises a degree of
skepticism since while it is possible, it is certainly unlikely that a one-time ever drug use would happen to
be followed in close proximity by a random drug test. See Personnel Security Hearing, Case No. VSO-
0094, 26 DOE ¶ 82,753 at 85,515 (1996). Indeed, in the present case, this unlikelihood is heightened by
the fact that this was the first time the individual was ever selected for a drug test,(3) conducted the very
next morning after he admittedly ingested cocaine. Tr. at 17. Nonetheless, Hearing Officers have
concluded that the security concerns arising from drug use under these purported circumstances may be
overcome where the individual is able to present evidence corroborating the alleged incident of one-time
use, and convincing evidence that the individual will not be involved in the use of illegal drugs again. See,
e.g., Personnel Security Hearing, Case No. VSO-0116, 26 DOE ¶ 82,765 (1997), aff’d (OSA 1997);
Personnel Security Hearing, Case No. VSO-0128, 26 DOE ¶ 82,784 (1997), aff’d (OSA 1997). However,
failure to supply such corroborating and convincing evidence in similar cases of asserted one-time use has
resulted in the Hearing Officer’s determination that the individual’s security clearance should not be
restored. See Personnel Security Hearing, Case No. VSO-0273, 27 DOE ¶ 82,814 (1999), aff’d, 27 DOE ¶
83,026 (OHA 1999), aff’d (OSA 2000); Personnel Security Hearing, Case No. VSO-0283, 27 DOE ¶
82,822 (1999), aff’d, 27 DOE ¶ 83,028 (OHA 2000), aff’d (OSA 2000); Personnel Security Hearing, Case
No. VSO-0294, 27 DOE ¶ 82,827 (1999), aff’d (OSA 2000); Personnel Security Hearing, Case No. VSO-
0502, 28 DOE ¶ 82,846 (2002). On the basis of these standards, I have determined that the individual’s
security clearance should not be restored in this case.

I initially find that apart from his own testimony, the individual has provided insufficient corroboration of
the circumstances of his purported one-time use. The individual has been consistent in recounting his story
to his supervisors, during the PSI and at the hearing that he sought the cocaine from an acquaintance at a
motorcycle workshop, believing it might relieve his back pain. Exh. 4-2; Exh. 6-1 (PSI) at 14-15, 19; Tr.
at 24-25. The individual’s girlfriend confirmed that the individual spends substantial time working at the
motorcycle shop as a hobby but she does not spend time with him there. Tr. at 61. However, she is only
vaguely acquainted with the individual’s friends whom she describes as “car guys” and she does know the
man who gave him the cocaine. Tr. at 61, 64-65. The Personnel Security Specialist testified that the
individual appeared to be honest and forthright during the PSI, Tr. at 68, and in my own observation the
individual seemed to be candid during the hearing. Notwithstanding, I have only the individual’s own
statement and little else to support his description of how he obtained and used the cocaine. Cf. Personnel
Security Hearing, Case No. VSO-0116, supra (circumstances of one- time marijuana use at a party
corroborated by testimony of friend who witnessed it).

I also find the record and testimony deficient to establish that the individual’s use of cocaine was patently
inconsistent with his character and reputation. The individual’s work supervisors praised him as a valued
employee but neither of them knows the individual on a personal basis. Tr. at 9, 12, 53-54. The individual
has performed motorcycle maintenance work for one of the supervisors, but he has had little social
interaction with the individual. Tr. at 9. The individual’s girlfriend testified that she has never observed the
individual using drugs and was surprised to hear that he tested positive on the drug test. Tr. at 60.
However, his girlfriend has known the individual for only one year, Tr. at 58,(4) and thus can provide
limited evidentiary support for the individual’s assertion that this was a first-time cocaine use.
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Moreover, I find weak justification in the individual’s explanation that he used the cocaine in a misguided
attempt to relieve his back pain. The individual provided a police report showing that he indeed suffered a
back injury in a motorcycle accident sustained in October 1983. Tr. at 28; Exh. B. Within one year of the
accident, the individual began seeing a chiropractor to relieve his recurring problem with back pain
resulting from the accident. Tr. at 23, 29. The individual states that he first received treatment on a
frequent basis but he eventually improved to the point that he saw the chiropractor only once a year, Tr. at
23, and documentation from the chiropractor shows that the last time the individual received therapy for
his back was January 1998. Exh. C. According to the individual, his back was fine until September 2001,
when his work load with the DOE contractor substantially increased causing a resurgence in his back pain,
which became severe. Tr. at 24, 30. The individual’s girlfriend confirmed that the individual experienced
back pain during this time and took hot baths and over-the- counter medication to relieve the pain. Tr. at
59, 61-62.

However, the individual’s back pain was never so severe that it became necessary for him to miss a day of
work, nor did he have to wear a back brace to perform work. Tr. at 31. Indeed, the individual’s
supervisors were unaware that the individual had a problem with his back. Tr. at 55. According to the
individual, he did not tell his supervisors because he considered it “a personal, physical condition,” Tr. at
30, and his girlfriend is the only one who knew about his condition. Tr. at 31. Furthermore, the individual
elected not to go to a doctor or chiropractor, although this kind of therapy had served to relieve his
condition in years past. Tr. at 47-48.(5) Instead, the individual states that he decided to try cocaine mixed
with codeine as a homemade anesthetic, although he admittedly had no concrete basis for assuming that
this illegal concoction would actually relieve his back pain. Tr. at 24, 47.

Having considered the record on this matter, I cannot accept the individual’s explanation of his drug use. I
find it inconceivable that a back condition that was not so severe as to cause the individual to miss work,
wear a back brace or seek medical treatment would compel his extreme measure in trying an illegal drug,
cocaine, as a remedy. Such an act of desperation was simply unjustified by the circumstances.(6) Since I
have lingering doubt regarding the individual’s explanation of his cocaine use, the security concerns
attached to this incident remain essentially unabated. See Personnel Security Hearing, Case No. VSO-
0502, 28 DOE ¶ 82,846 at 85,955 (2002). Moreover, even accepting the individual’s account of the
circumstances, I am deeply unsettled by the fact that the individual did not consider the ramifications of
his decision to experiment with cocaine in this manner. Had the cocaine somehow proved successful in
alleviating his back pain and the individual gone undetected by the random drug test, I must presume that
the individual may have willingly continued to use cocaine to relieve his back condition.

Finally, the individual has failed to impress me that he is completely reformed from his behavior. The
individual is adamant that his cocaine use was “a one-time stupid occurrence which will not happen
again.” Tr. at 22-23. The individual has tested negative on two drug tests subsequent to his positive drug
test, and he is willing to submit to regular drug screens. Exh. E; Tr. at 45, 47. Nonetheless, I note that the
individual has failed to solidify his claim of reformation by seeking drug counseling as he agreed. The
individual acknowledges that he agreed to seek drug counseling during a meeting with his manager and
supervisors following his positive drug test. Tr. at 37, 42.(7) In this regard, the individual provided
documentation at the hearing showing that he contacted several drug counseling organizations. Tr. at 41;
Exh. D. However, the individual chose not to enroll in any of these drug counseling programs, because
some of them were “booked up” and others he believed were too involved to meet his circumstances,
stating “I don’t think that I needed to be rehabilitated from a drug problem or an addiction . . . because I’m
not an addict.” Tr. at 27-28. Instead, the individual chose to obtain a drug use assessment from a
psychologist who conducted a one-hour interview with the individual. Tr. at 28, 81. The psychologist
concludes in his brief letter report: “Relying solely on [the individual’s] self-report and my own clinical
observations during our one session, I do not see any evidence that [the individual] meets the criteria for a
diagnosis of substance abuse or dependency.” Exh. A. The individual believes that this assessment
performed by the psychologist satisfies his agreement to obtain counseling. Tr. at 28, 42.(8) I do not agree.

It is clear from the psychologist’s report that his sole purpose was to evaluate the individual’s level of
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drug use, and not to counsel the individual. The psychologist clearly did not attempt to increase the
individual’s level of drug awareness, or educate the individual on the dangers of drug use and how to
avoid the temptations of drug use. Although I accept the individual’s assertions that he is not an addict or
habitual drug user, I believe that the individual would benefit from drug counseling. The individual fails to
recognize that although he is not a drug abuser, he made a conscious, willing decision to obtain and use
cocaine, knowing full well that illegal drug use contravenes his employer’s policy and DOE policy. I
further observe that this was not a situation where the individual was innocently placed in a setting where
cocaine was being used or directly tempted by someone offering him cocaine. Rather, the individual
overheard a conversation of an acquaintance he does not even consider a friend and then took steps to
obtain cocaine from this person.(9) The fact that the individual believes that no drug counseling is
necessary demonstrates that he has not yet fully grasped the severity of his actions.(10)

III. Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(k) and (l) in
suspending the individual's access authorization. For the reasons I have described above, I find that the
individual has engaged in the use of illegal drugs and engaged in conduct that tends to show that he is not
honest, reliable and trustworthy, and that the individual has failed to mitigate the legitimate security
concerns stemming from these actions. I am therefore unable to find that restoring the individual’s access
authorization would not endanger the common defense and security and would be consistent with the
national interest. Accordingly, I find that the individual’s access authorization should not be restored.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: April 25, 2002

(1) An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to
variously in this Decision as an access authorization or security clearance.

(2) On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending procedures for
making final determinations of eligibility for access authorization. 66 Fed. Reg. 47061 (September 11,
2001). The revised regulations were effective immediately upon publication and govern the present
Decision.

(3) Prior to accepting employment with the DOE contractor, the individual was employed by a Department
of Defense contractor for eighteen years, where he was also subject to random drug testing. Tr. at 16-17.
However, the October 18, 2001 random drug test was the first time the individual was actually selected.
Thus, unlike in other similar cases, the individual has no record of negative drug tests prior to the positive
test, to support his contention of a first-time use. See, e.g., Personnel Security Hearing, Case No. VSO-
0116, 26 DOE ¶ 82,765 (1997).

(4) The individual moved to the area approximately 1½ years ago, shortly before accepting employment
with the DOE contractor. Tr. at 16. The individual previously lived in a neighboring State for eighteen
years. Id.

(5) The individual stated that he did not have a chiropractor in the State of his present residence (see note
4, supra) and temporarily had a lapse in medical insurance coverage after assuming employment with the
DOE contractor. Tr. at 33-34. I clarified during my questioning of the individual, however, that it was his
own volition not to seek medical treatment for his back pain, prior to experimenting with cocaine as a pain
reliever, and not a resort induced by a lack of medical insurance. Tr. at 47-48.
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(6) The individual stated that he has now begun to see a chiropractor and a massage therapist for his back
pain. Tr. at 25. However, by the time of the hearing, he had gone to see the chiropractor and massage
therapist only once since testing positive for cocaine in October 2001. Tr. at 35. The individual does not
take any prescription medication for his back pain. Tr. at 34.

(7) The meeting is described in a memorandum of the Program Manager, dated October 29, 2001, which
states in pertinent part: “We will also require [the individual] to get counseling for this incident that he
agreed to.” Exh. 4-2.

(8) Despite his insistence that the psychologist’s assessment sufficed for purposes of counseling, the
individual indicated that he knows the difference between an assessment and actual counseling when
describing the typical drug counseling program he chose not to enroll in: “[T]hey take you in for an
assessment, and then they’re pretty much a long, drawn out course that you go through with them.” Tr. at
41.

(9) The individual stated that he has not seen the person who gave him the cocaine again. Nonetheless, the
Personnel Security Specialist was concerned that the individual continues to frequent the motorcycle repair
shop where he acquired the cocaine. Tr. at 79.

(10) Thus, in a similar case involving an alleged one-time use of cocaine, the Hearing Officer found the
individual’s decision to promptly obtain and continue in drug counseling to be substantial mitigating
evidence in accepting the individual’s promise to never use illegal drugs again. See Personnel Security
Hearing, Case No. VSO-0128, 26 DOE ¶ 82,784 at 85,741-42 (1997).
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June 27, 2002

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Case Name: Personnel Security Hearing

Date of Filing: January 10, 2002

Case Number: VSO-0517

This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as "the individual") for
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures
for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."(1)

I. Background

The individual is employed by a Department of Energy (DOE) contractor in a position that requires a
security clearance. In late August of 2001, the individual informed the local DOE security office that on
August 17, 2001, he had intentionally slashed his own wrist after a highly emotional argument with his
father in law, and that two days later, he was arrested after “heated verbal altercations . . . at two different
bars,” during which he threatened to slash his wrists again. Individual’s letter to DOE security, DOE
Exhibit 14. The individual indicated that he had had “several beers” prior to each incident. Id.

Upon receipt of this information, the local DOE security office conducted a Personnel Security Interview
(PSI) of the individual and referred him to a local psychiatrist (hereinafter referred to as “the DOE
psychiatrist”) for an agency-sponsored evaluation. After reviewing the transcript of the PSI and the DOE
psychiatrist’s report, the Manager of the local DOE Office determined that derogatory information existed
which cast into doubt the individual’s eligibility for access authorization. The Manager informed the
individual of this determination in a letter which set forth in detail the DOE’s security concerns and the
reasons for those concerns. I will hereinafter refer to this letter as the Notification Letter. The Notification
Letter also informed the individual that he was entitled to a hearing before a Hearing Officer in order to
resolve the substantial doubt regarding his eligibility for access authorization.

The individual requested a hearing on this matter. The Manager forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer. The hearing was convened near
the individual’s job site, and ten witnesses testified. A Personnel Security Specialist and the DOE
psychiatrist testified for the DOE. Testifying for the individual were his psychologist, his wife, four co-
workers, his next door neighbor and the individual himself.

II. Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession



Case No. VSO-0517 (H.O. Palmer June 27, 2002)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0517.htm[11/29/2012 1:37:11 PM]

of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or
special nuclear material set forth at 10 C.F.R. § 710.8. Paragraph (h) defines as derogatory any
information indicating that the individual has “[a]n illness or mental condition of a nature which, in the
opinion of a psychiatrist or a licensed clinical psychologist, causes, or may cause, a significant defect in
judgment or reliability.” In support of its finding under this paragraph, the Notification Letter cites
evaluations of the individual by the DOE psychiatrist in 1993 and in 2001. In 1993, the DOE psychiatrist
concluded that the individual did not have an impairment in his judgement. However, he also said that

[the individual] does appear to have a depressive disorder that is now being treated
appropriately with antidepressants and lithium carbonate. There is some question about him
becoming irritable and at times showing some degree of explosive personality behavior, but
with his mood being stabilized at this point, he appears to have exhibited good control.

In his 2001 evaluation, however, the DOE psychiatrist found that the individual suffered from alcohol
abuse, and that this caused a significant defect in his judgement and reliability. The letter also relied on
information provided by the individual during the PSI about the August 17 and August 19 incidents.
According to the individual, prior to slashing his left wrist on August 17, he drank approximately one six
pack of beer. Afterwards, he was taken to a local psychiatric hospital for treatment and overnight
observation. Two days later, the individual was arrested for his obstreperous behavior at local bars and for
threatening to slash his wrists again and readmitted to the psychiatric hospital. He was then transferred to
another psychiatric facility, where he was held for a mandatory 72 hour observation period before leaving
against doctor’s advice. The individual also admitted during the PSI that he had become intoxicated
approximately eight times during the preceding 12 months. He acknowledged that he has “anger and
rejection issues,” and that these become more severe and intense when he is under the influence of
alcohol. Notification Letter at 3.

Paragraph (j) refers to information that the individual has “[b]een, or is, a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist or a licensed clinical psychologist as
alcohol dependent or as suffering from alcohol abuse.” Under this paragraph, the Letter refers to the DOE
psychiatrist’s 2001 diagnosis, in which he found that the individual suffered from alcohol abuse, and that
he exhibited poor judgement by mixing alcohol with his anti-depressant, Effexor, and by driving after he
had consumed alcohol. The Letter also cites the individual’s 1984 arrest for Driving under the Influence of
Alcohol, and the August 19 incident, during the course of which the individual consumed at least 8 beers.
The individual stated that he was given a Breathalyzer test after his August 19 arrest, and his blood
alcohol level registered at .14.

III. Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in
these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all the relevant
information.” 10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors. 10
C.F.R. § 710.7(c).

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the
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DOE has made a showing of derogatory information raising security concerns, the burden is on the
individual to produce evidence sufficient to convince the DOE that restoring his access authorization
“would not endanger the common defense and security and would be clearly consistent with the national
interest.” 10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752
at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. After careful consideration of the
factors mentioned above and of all the evidence in the record in this proceeding, I find that the individual
has failed to make this showing, and that his clearance should therefore not be restored.

For the most part, the individual does not dispute the factual allegations set forth in the Notification Letter.
Instead, he contends that sufficient mitigating factors exist to indicate that restoring his clearance would
not endanger national security. Specifically, he contends that he has stopped drinking and is currently
undergoing treatment for his alcohol abuse and depression. He also claims that joint counseling sessions
with his wife have reduced the domestic stressors that contributed to his alcohol abuse.

The individual’s psychologist testified in support of these claims. He stated that he has been treating the
individual for depression and alcohol abuse, and has been conducting joint marital counseling with the
individual and his wife, since December 2001. The individual is making “good progress” in his alcohol
abuse and depression treatment, the psychologist testified, and has a good understanding of how his
domestic problems have adversely affected his emotions in recent months. Hearing Transcript (Tr.) at 64-
65. The individual has “taken some necessary steps in improving [his marriage] . . . . And he’s also
seriously addressing his alcohol abuse problems.” Tr. at 65. The psychologist explained that he was
accomplishing this by “realistically assessing the issue, and also attending [Alcoholics Anonymous]
meetings.” Id. He opined that the individual currently “does not suffer from a serious defect to his
judgement.” Id. The incidents on August 17 and August 19 were caused primarily by conflicts in the
marital relationship, the psychologist said, which has now “greatly improved.” Tr. at 66-67. However, the
psychologist also testified that the individual’s alcohol use was a contributing factor in the incidents, Tr. at
69, and that the individual needs to continue in treatment for his alcohol abuse and depression. Tr. at 67.

The individual testified that he had his first alcoholic beverage on his eighteenth birthday, and engaged in
“social” drinking from then until about a year and a half ago. Tr. at 74-75. At that time, he began drinking
more heavily to escape from his marital problems. He stated that these problems also led to his depression.
Tr. at 76. The individual and his wife separated in April 2001, and he had moved back in with her just
prior to August 17. At the time, he added, he was still drinking and still having marital problems. Tr. at
78-80. On the afternoon of August 17, the individual testified that he was at home drinking beer and
preparing for his daughter’s birthday party. When the expected guests had not arrived by the designated
time, the individual began to get angry. When his sister-in- law called and said that her family was not
going to attend, the individual said, “by then I’d had a few beers and I was getting real nasty and I started
deriding [her] for that.” Tr. at 80. He then got into a heated argument with his father-in-law. After his
father-in-law left, his mother-in-law announced that the father-in-law’s cancer had returned. The
individual testified that

everything that had been going on just sort of came to a head right there. The marriage thing,
the kid thing, the in-law thing. And . . . the things I had said to him . . . and everything just
popped . . . I took out a knife and just . . . popped.

Tr. at 81-82. The individual said that although he made a deep cut on his wrist, he did not intend to kill
himself. “I have two pistols,” he explained. “My wife took them away after that, but they were there and I
could have used those. . . . I wasn’t thinking anything, I was just thinking 'misery,' you know.” Tr. at 82.
He was taken to a local hospital where he was treated and held overnight for observation.

Two days later, the individual drank two 24 ounce cans of beer at a local ball field. Not wanting to go
home after leaving the field, the individual explained, he stopped at a nearby bar, “went in and started
chugging beers again.” Tr. at 84. After drinking “about three more there,” he started arguing with the bar’s
occupants. He then left after the bartender called the police. Id. After walking to another bar, he said, he
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entered and eventually got into a heated exchange with the patrons there, as well. Tr. at 85. He was asked
to leave, and when he refused,

they called the cops again. And when they did that, I think I said something [like] 'Well, I’ll
cut my wrist again.' I showed them the stitches, you know, and said something like that; I was
crazy by then, you know.

Id. While walking back to his car, the individual added, he was arrested and taken to a local psychiatric
hospital, where he was held for 72 hours, after which he left against doctor’s advice. Tr. at 86-87.

Shortly after these events, the individual enrolled in an intensive 30 day outpatient alcohol treatment
program and then began attending AA meetings on an average of three times a week. Tr. at 91. He also
began discussing alcohol-related issues with the psychologist whom he had been seeing for his depression
since the early 1990s. Tr. at 92-93. The individual indicated that the psychologist prescribed the
antidepressant Effexor, and that he had been taking it for “a couple of years,” a period of time during
which the individual was admittedly drinking heavily. Tr. at 93. He said that the psychologist did not warn
him against mixing alcohol and Effexor and there was no such warning on the bottle. However, the
individual admitted that there was such a caution on the sheet of instructions and warnings that came with
the medication, but that he had been mixing the two for so long that he didn’t give it a second thought. Tr.
at 95. The individual concluded by saying that he is not drinking now and doesn’t intend to drink in the
future, and that he will continue seeing his psychologist and attending AA meetings. “I’m an alcoholic and
I have to watch it. But I feel it’s under control at this time . . . . The thought of drinking scares me.” Tr. at
96.

The individual’s wife testified that their marriage has been getting better since the incidents in question.
Previously, she said, there was a lot of conflict and tension over the amount of time that the individual
spent playing the guitar and drinking. Tr. at 106. However, since the individual began attending AA
meetings and they began joint counseling with the psychologist, their relationship has improved markedly.
Tr. at 106-107. The individual’s wife also stated that she has seen no evidence that the individual has had
any alcoholic beverages since August 2001. Tr. at 108.

The individual’s co-workers testified that the individual is a good worker who has demonstrated sound
judgement and reliability, and that they have seen no evidence of alcohol use since August 2001. Tr. at
109-134. The individual’s next door neighbor also said that, to the best of his knowledge, the individual
had abstained from drinking. Tr. at 137.

After reviewing this testimony and the other evidence of record, I conclude that the individual has made
significant progress in addressing his alcohol abuse problem. (2) Specifically, I find that as of the date of
the hearing, the individual had abstained from drinking for almost eight months. He has also vigorously
pursued his rehabilitative efforts through AA and through counseling sessions with his psychologist and
has taken steps to decrease his level of stress by improving his marital relationship. However, the record
also indicates that the individual has repeatedly exhibited poor judgement concerning his use of alcohol,
and that the risk of relapse in his current stage of recovery remains unacceptably high.

In December 1984, for example, the individual was arrested for Driving Under the Influence of alcohol.
PSI at 44. On that occasion, the individual ran a red light after ingesting approximately eight to ten beers.
DOE psychiatrist’s report at 5. On the day of the individual’s arrest in August 2001, he drove from a ball
field to a bar shortly after drinking two 24 ounce cans of beer. PSI at 24. Then, after drinking at least five
more beers at two bars, the individual returned to his car and would in all likelihood have driven it while
admittedly intoxicated had he not been arrested. PSI at 24-30. The individual has also had great difficulty
in controlling his emotions while under the influence of alcohol. In addition to the events of August 2001
described above, “similar things over the years have happened before where . . . there have been a couple
of incidents where I got enraged and did not control myself because I had been drinking.” PSI at 10.
Finally, the individual has exhibited poor judgement by drinking up to two six packs of beer a week, PSI
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at 11, while continuing to use a series of prescribed antidepressants when he knew, or should have known,
about the potential effects of such combinations. Tr. at 94-95.

I further conclude that the risk of relapse remains unacceptably high given the individual’s current stage of
recovery. At the Hearing, the DOE psychiatrist revisited his evaluation of the individual after the
testimony presented by the individual and his witnesses. He stated that the individual’s alcohol abuse is
now in “sustained partial remission. It is not in full remission yet because 12 months have not passed since
his last drink of alcohol, and our standards, . . . using the DSM-IV criteria, is that 12 months must pass
before we can designate a person as being in sustained full remission.” Tr. at 139. The DOE psychiatrist
explained the significance of the 12 month period of abstinence as being relevant to the individual’s
chances of suffering a relapse, i.e., that “having distanced himself from alcohol for a longer period would
ensure [the individual] a better chance at maintaining that remission.” Tr. at 143. Accordingly, when asked
whether the individual’s judgement and reliability was still subject to question, the DOE psychiatrist
indicated that this would continue to be the case until the individual could demonstrate abstinence for the
full 12 month period. Tr. at 141. I also find that a relapse could have particularly troublesome
consequences for the individual given his history of depression and poor impulse control. The events of
August 2001 demonstrate that, when intoxicated, the individual poses a danger to himself and, potentially,
to others. As the DOE psychiatrist stated,

alcohol will surely aggravate [the depression] and cause an exacerbation of the symptom.
Alcohol is a depressant, and whatever depression an individual has worsens with alcohol. And
then the other thing also is, alcohol lessens the individual’s inhibition. And . . . Mr. Harris . . .,
having problems with impulse control, the really worst you could do is to lubricate it with
alcohol, you totally lose your impulse control.

Tr. at 144. For these reasons, I conclude that the individual has failed to successfully resolve the DOE’s
security concerns under paragraphs (h) and (j).

IV. Conclusion

As explained in this Opinion, I find that the information presented by the individual does not adequately
address the DOE’s security concerns. Based on the record in this proceeding, I am therefore unable to
conclude that restoring the individual’s access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest. Accordingly, I find that the individual’s
access authorization should not be restored.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: June 27, 2002

(1)An access authorization is an administrative determination that an individual is eligible for access to
classified matter or special nuclear material. 10 C.F.R. § 710.5. Such authorization will be referred to in
this Opinion as access authorization or a security clearance.

(2)Although the DOE psychiatrist diagnosed the individual as suffering from both depression and alcohol
abuse, he testified that the depression, by itself, would not cause such a defect in judgement and reliability
to be a security concern. Tr. at 143-144. My analysis will therefore focus primarily on the individual’s
efforts toward recovery from alcohol abuse.
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June 24, 2002

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 14, 2002

Case Number: VSO-0519

This Decision concerns the continued eligibility of XXXXXXXXXX (the individual) for access
authorization(1) under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” A Department of
Energy (DOE) office received information that raised questions about his eligibility, and was unable to
resolve those questions informally. The individual requested a hearing on this matter, at which I presided.
As explained below, I have determined that the individual’s access authorization should be restored.

I. Background

The individual is an employee of a contractor at a DOE facility whose access authorization has been
suspended. The local DOE security office (SO) issued a Notification Letter to the individual on December
11, 2001. The Notification Letter alleges that the individual has been, or is, a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent or as suffering from
alcohol abuse, behavior which, under 10 C.F.R. § 710.8(j), raises substantial doubt regarding his continued
eligibility for access authorization. This allegation is based on statements the individuals has provided to
the SO in 1995, 2000, and 2001. In those statements the individual admitted that over the course of the
past seven years, he has been convicted of Driving under the Influence of Alcohol, consumed, during
some of that time, as much as a pint to a pint and a half of vodka every evening, attended Alcoholics
Anonymous, and received medical treatment for

depression and alcohol abuse, including two hospitalizations and one long-term inpatient rehabilitation
session.

Because of these security concerns, the individual’s access authorization was suspended. The individual
filed a request for a hearing on the concerns raised in the Notification Letter. The SO transmitted the
individual's hearing request to the Office of Hearings and Appeals (OHA), the OHA Director appointed
me as Hearing Officer in this case, and I convened a hearing.

At the hearing, the individual testified on his own behalf, and called several witnesses, including two of his
doctors, a coworker, his sister, his teenage son, and his Alcoholics Anonymous sponsor. Counsel for the
SO called no witnesses. The SO submitted 11 written exhibits, and the individual submitted six written
exhibits, five in advance of the hearing, and the sixth at the hearing itself.
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II. Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the national interest." 10 C.F.R. § 710.7(a). In
resolving questions about the individual’s eligibility for access authorization, I must consider the relevant
factors and circumstances connected with the individual’s conduct. These factors are set forth in §
710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct,
to include knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the voluntariness of participation; the
absence or presence of rehabilitation or reformation and other pertinent behavioral changes;
the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress;
[and] the likelihood of continuation or recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization,” 10 C.F.R. § 710.21(b)(6), i.e., demonstrating that restoring his access
authorization “will not endanger the common defense and security and is clearly consistent with the
national interest." 10 C.F.R. § 710.7(a). Although it is impossible to predict with absolute certainty an
individual’s future behavior, as the Hearing Officer, I am directed to make a predictive assessment. After
carefully considering the factors set out in § 710.7(c) and all the evidence in the record in this proceeding,
I am convinced that this individual's access authorization should be restored, for the reasons discussed
below.

III. Findings of Fact and Analysis

The individual admits the facts alleged in the Notification Letter, including the diagnosis of alcohol abuse.
The hearing focused on his assertion that mitigating circumstances warrant restoration of his access
authorization. Before turning to the issue of mitigation, it would be helpful to explain the circumstances
underlying the concerns in the Notification Letter.

During most of his adult life, the individual has been a social drinker. Transcript of Hearing (Tr.) at 16
(testimony of individual, unless otherwise noted). Apart from an arrest for DUI in 1994, the individual had
experienced no adverse consequences from his consumption of alcohol before 2000. Id. In February 2000,
however, his older brother died. Id. Because his father had died when the individual was a child, his
brother had played an important role in his life. The loss of his brother depressed him and caused him to
start “bury[ing his problems] in the bottle,” by drinking as much as a pint or more of vodka each evening
on a daily basis. Id. at 21- 23, 123. Although he was for the most part maintaining his work schedule and
caring for his children, he stopped attending some of his children’s sports events. Id. at 22, 95 (testimony
of sister). In the fall of 2000 and winter of 2001, his condition deteriorated to the point that he was
admitted for inpatient care three times. The first was a 28-day stay at an alcohol rehabilitation center, id. at
24, and the other two were short-term hospitalizations for treatment of depression and alcohol counseling.
Id. at 24, 141 (testimony of family physician). The individual has also attended Alcoholics Anonymous
(AA) meetings and aftercare meetings sponsored by the alcohol rehabilitation center with varying degrees
of regularity. Id. at 28. After his 28-day rehabilitation session, his family helped him find a psychiatrist,
who began treating him aggressively for severe depression and anxiety. Id. at 39-41 (testimony of
psychiatrist), 97 (testimony of sister). He experienced a serious relapse in February 2001, when he stopped
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taking his medications and resorted to heavy drinking. Id. at 42 (testimony of psychiatrist). Since that
relapse, the individual has been abstinent. Id. at 26-27, 41-44 (testimony of psychiatrist).

At the hearing, the individual presented the testimony of a number of witnesses in support of his
contention that the security concerns raised in the notification letter have been resolved. Two physicians
testified that severe depression had led to alcohol abuse, but also that successful treatment of these
conditions has allowed the individual to maintain his abstinence for 14 months. His AA sponsor explained
how he supports the individual in his effort to remain sober. His sister and son outlined the family’s deep
involvement in the individual’s well-being. All of these witnesses attested to the individual’s motivation
and attitude concerning his commitment to remain alcohol-free, and their testimony is set forth below. In
addition, coworkers and friends testified that none of them has seen any evidence that the individual has
consumed any alcohol since February 2001, in either work or social settings. See, e.g., Tr. at 81-84
(testimony of coworker-friend).

The individual’s family physician testified about the two brief hospitalizations that followed his 28- day
inpatient treatment in October 2000. Apparently, after returning home from the treatment center, the
individual resumed drinking. The physician hospitalized the individual to treat his depression and counsel
him on alcoholism. Id. at 141. His alcohol abuse was severe enough that he was not able to work. Id. at
145. By working with his psychiatrist, the individual stopped drinking alcohol, which, according to the
family physician, is what is necessary for recovery. Id. at 146. The physician credited the strong family
support and the individual’s own insight into the causes of his depression for his success at remaining
sober. Id. at 143. In his opinion, the individual has now recovered from alcohol abuse:

[The individual]’s back to his old self now. I mean, I see his whole family. His children play
sports at the same high school my son’s at. I see him at his outings. He’s always sober, and
he’s just made a complete turnaround. . . . Hopefully, [a relapse or recurrence is] not going to
happen. I mean, anybody can backslide, but usually if you’re going to see it, you’re going to
see it before now.

Id. at 146-47.

The psychiatrist testified that he began seeing the individual in November 2000. Id. at 39. In his opinion,
the individual’s alcohol abuse was caused by depression over his brother’s death and, more remotely, by
unresolved issues stemming from his divorce from his children’s mother roughly ten years ago. Id. at 40,
51. Shortly after the individual started treatment with the psychiatrist, he stopped taking the medications
he had been prescribed. Id. at 52. His depressive symptoms reappeared and he turned to alcohol, which
led to the two hospitalizations described above. Id. at 42. The psychiatrist then prescribed Revia, a
medication to relieve alcohol cravings, in addition to the anti-depressants already prescribed, and informed
his patient that he must follow the medication regimen strictly to achieve any results. In addition, he
informed him that he would terminate him as a patient unless he complied with instructions. Id. at 42-43.
(He stopped taking Revia in July 2001 with medical supervision, while continuing to maintain his sobriety.
Id. at 58.) The psychiatrist testified that since that relapse, 14 months before the hearing, the individual has
abstained from alcohol, taken his medications, remained free from depression, and “has made a very
honest and concerted effort to keep himself sober.” Id. at 44, 46, 47-48. The psychiatrist also testified that
the individual has the critically important self-motivation to recover, as well as the family support and
counseling for dealing with future stressful circumstances. Id. at 52, 57. Finally, although he was unwilling
to declare that his patient was fully recovered, he testified that he was impressed that the individual had
been abstinent for 14 months. Id. at 59.

When the individual’s AA sponsor first agreed to be his sponsor, it was clear to the sponsor that the
individual was not committed to being sober. Id. at 76. Ever since the individual convinced his sponsor
that he was serious in his commitment, which was around February of 2001, the sponsor can vouch for the
individual’s sobriety. Id. at 67. Aside from requiring him to attend 90 AA meetings in 90 days, the sponsor
also demanded that the individual check in with him in person every day for the first few weeks, allow the
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sponsor to make unannounced visits to his home at any time and rummage through his home and truck for
signs of alcohol, and stop associating with his hard-core drinking friends. Id. at 65-69. The sponsor
believes that the individual is properly motivated to avoid drinking in the future. Id. at 67. Although he
recognized the possibility that any alcoholic can start drinking again, he testified that the individual is well
positioned to remain sober, in his experience as a sponsor of many AA members: “The odds of [the
individual’s resorting to alcohol] are close to nil, and the reason being is once you cross your first year of
program and you adhere to it and you do what you’re supposed to and you change your patterns, your
success rate is a lot greater.” Id. at 67.

The individual’s son and one of his sisters testified about the individual during 2000 and after February
2001. Despite the individual’s efforts to keep his drinking a secret, mainly by restricting it to after his
children were settled down for the night, id. at 30-31 (testimony of individual), his son and daughter were
aware that he was drinking too much. Id. at 112-13. He was less involved in their lives, id. at 112, and in
particular failed to attend their sporting events with his usual regularity. Id. at 95, 120. The family tried to
get him to seek professional help, and eventually found his current psychiatrist. Id. at 96. The son and the
sister further testified that they have not seen any evidence that the individual has consumed any alcohol
since February 2001, and that since then, he has resumed his active role in raising his children. Id. at 98,
106, 116, 120.

Based on my evaluation of the above evidence, in conjunction with the demeanor of the witnesses and the
rest of the record in this case, I find that the individual has mitigated the national security concerns that the
SO has raised with respect to the individual’s alcohol abuse. The evidence obtained from medical experts
indicates that the alcohol abuse arose as a reaction to a chain of life circumstances– divorce and, more
recently, the death of a brother, which led to depression– which the individual now has under control
through counseling and medication. Based on the testimony of his psychiatrist, his physician, his AA
sponsor, his family, his coworkers and friends, and the individual himself, it is reasonable to conclude that
the individual has been sober since February 2001. The evidence in the record indicates, further, that the
individual has been engaged in various forms of treatment, most consistently, active participation in
Alcoholics Anonymous and the care of a psychiatrist, since then as well. At this point, the individual is
taking anti-depressant medication, and there is a risk that the individual might stop taking it. He did once
before, in the fall and winter of 2000-2001, and he became severely depressed and resorted to drinking.
Nevertheless, I find it highly unlikely that the individual will stop taking his medication or resume
drinking, for the reasons set forth below.

The individual has demonstrated a great deal of insight into his alcohol problem. He recognizes that it
stems from depression. He is committed to staying on anti-depressant medication, because he prefers his
present life to how he felt before. Id. at 129-30. His psychiatrist and his physician both testified that his
motivation for remaining alcohol-free is strong. He testified that his reason for abstaining from alcohol
was his children, and that he first recognized he had a problem with alcohol when he realized that they
knew about it. Id. at 31. He now maintains that he has no interest in even the “occasional drink.” Id. at 33.

The individual has a solid support system to encourage him to control his depression and remain abstinent.
Not only did his psychiatrist and his AA sponsor testify that they will help him maintain his goals but they
threatened to disassociate themselves from him should he fail. Id. at 43, 74. In addition, it is clear from the
testimony that his family physician and his close-knit family are near at hand to ensure that he maintains
his sobriety.

Finally, there is the unchallenged evidence that the individual has maintained his sobriety for the 14
months preceding the hearing. In this case no medical evidence was presented concerning how long the
individual must maintain sobriety before he can be considered rehabilitated or reformed from alcohol
abuse. The psychiatrist was “impressed” that the individual had been abstinent for 14 months. The
physician testified that he thought the individual was rehabilitated. Id. at 143. On the basis of those
medical opinions and the lay opinions of the many witnesses, I find that the individual is rehabilitated and
reformed from his alcohol abuse at this time. An important factor in my finding is the evidence that the
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individual has faced some stressful situations, including the breakup of a long-term relationship with a
girlfriend, in the past year. The individual described one of these incidents as being the most stressful
event in his life. Id. at 152. The individual and his sister each testified that at other points in his life such
stresses would have led him to alcohol, but now he had coped with these crises in an appropriate manner
without resorting to alcohol. Id. at 105, 149-153.

As I stated above, I am called upon to make a predictive assessment of the likelihood that restoring the
individual’s access authorization “will not endanger the common defense and security and is clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). In formulating this assessment, I consider not
only the evidence, discussed above, that relates to the individual’s history of alcohol consumption and the
steps he has taken to date to mitigate that pattern of behavior, but also his future intentions regarding
alcohol. The individual has made his future intentions clear, not only in words but in his behavior over the
last 14 months. Based on the evidence produced in this case, and particularly on the medical opinions
received at the hearing and the testimony attesting to his recent successes in coping with stresses, I find
that the risk that the individual will lose his sobriety in the future is so low that it does not raise a
substantial security concern. I therefore find that the evidence presented in this proceeding has mitigated
the SO’s security concerns under Criterion J.

IV. Conclusion

Based on the entire record in this proceeding, I find that the individual has resolved the security concerns
raised under 10 C.F.R. § 710.8(j). I conclude that the individual has mitigated the concern that he suffers
from alcohol abuse. For the reasons explained in this Decision, I find that the individual has shown that
restoring his access authorization will not endanger the common defense and security and is clearly
consistent with the national interest. Accordingly, I recommend that the individual's access authorization
be restored.

William M. Schwartz

Hearing Officer

Office of Hearings and Appeals

Date: June 24, 2002

(1) Access authorization is defined as an administrative determination that an individual is eligible for
access to classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. §
710.5(a).
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May 29, 2002

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 14, 2002

Case Number: VSO-0520

This Decision addresses the eligibility of XXXXX (the Individual) for access authorization. The
regulations governing the Individual’s eligibility are found at 10 C.F.R. Part 710. As explained below, I
find that the Individual should be granted access authorization.

The Individual applied for employment at a Department of Energy (DOE) facility. During an investigation
of the Individual's background, the DOE obtained reliable information that cast doubt on his eligibility for
access authorization. The information indicated that the Individual had demonstrated a pattern of financial
irresponsibility. See 10 C.F.R. § 710.8(l).(1)

BACKGROUND

In 2001, as part of the access authorization application process, the Individual completed a Questionnaire
for National Security Position (QNSP). Question 28(a) of the QNSP asked "in the last 7 years, have you
been over 180 days delinquent on any debt(s)?" The Individual answered "yes" to this question, and
specified that he had $23,000 in credit card debt that was over 180 days delinquent.(2)

The DOE then obtained the Individual's credit report. The report showed the following account data:(3)

Date
Opened

Date Last
Active

Status

Account "A" 08/90 11/96 Charged off, $9,071

Account "B" 08/94 09/96 Charged off, $3,029

Account "C" 02/90 09/96 Charged off, $12,700

Account "D" 01/93 03/96 Charged off, $3,578
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Account "E" 11/88 01/94 Paid satisfactorily

Account "F" 09/85 04/93 Paid as agreed

Account "G" 02/91 05/91 In good standing

Later in 2001, the Individual was a given a Personnel Security Interview (PSI) to discuss the record of
delinquent accounts. He admitted that the credit report was accurate and that he still owed the past due
amounts listed on the report.(4) He attributed the delinquencies to a decline in family income following a
divorce, and to living beyond his means.(5) He also acknowledged that he had made no effort during the
previous five years to pay any of the delinquent accounts.(6) He admitted that he had been financially
irresponsible in not paying his debts.(7)

In September 2001, the DOE issued a Notification Letter denying the Individual's application for access
authorization. The Notification Letter cited the Individual's history of uncollected debt as the basis for the
denial.(8) The Individual then requested a hearing to provide evidence in support of his eligibility for
access authorization.(9)

HEARING TESTIMONY

At the hearing, the Individual presented the testimony of his wife and testified in his own behalf. He also
submitted his income tax records for the previous eleven years, and documentation concerning a
bankruptcy filing he made in late 2001. The DOE did not present any witness.

The Individual testified that in 1991, he was married to his first wife and the couple's joint income was
$78,000.(10) In 1992, the Individual and his first wife were divorced. Also in 1992, his employer
contracted out the section in which the Individual had worked, leaving the Individual unemployed.(11)
Over the next two years, the Individual worked part time or drew unemployment compensation, earning a
gross income of $8,700 in 1993 and $10,000 in 1994.(12)

In 1995, the Individual was employed by a firm that supplied support personnel to American embassies.
The Individual was granted a top secret clearance and assigned to work in a foreign country.(13)

The Individual testified that, while working in the foreign country, he did not earn enough to support
himself and had financial difficulties.(14) The Individual states that he became delinquent on his credit
accounts during that period.(15) He stated that rather than using public transportation and the relatively
inexpensive embassy dining facility, he purchased and repaired an automobile, and spent between $35 and
$40 per day for food at stores for foreigners.(16) In addition, he testified that he did not resign because he
did not want to pay for his transportation back to the United States, as was required of an employee
resigning before his contractual term was up.(17)

While working at the embassy, the Individual married his second wife. At the end of the Individual's two-
year employment contract, he returned to the United States, where he was unemployed for six months.(18)
He testified that he found it difficult to get a job due to economic conditions.(19) He and his wife obtained
a series of jobs, earning a joint income of $30,000 in 1999 and $33,000 in 2000.(20) He stated that he has
not earned enough since returning to the United States to make payments on the delinquent accounts.(21)

In December 2001, the Individual filed for bankruptcy.(22) The bankruptcy petition listed all of the debts
noted on his credit bureau report, which had been inactive since 1996, and no other accounts.(23) The
attorney who represented the Individual at the hearing also represented him in the bankruptcy proceeding.
The attorney stated during the hearing that the bankruptcy proceeding has been completed and the debts
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discharged.(24)

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a criminal case, in which the burden is on
the government to prove the defendant guilty beyond a reasonable doubt. Personnel Security Hearing,
Case No. VSO-0078, 25 DOE ¶ 82,802 (1996). In a Part 710 case, the standard is designed to protect
national security interests. Once the DOE has made a showing of derogatory information, the burden is on
the individual to convince the DOE that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 C.F.R. §
710.27(d). This standard implies that there is a strong presumption against the granting or restoring of a
security clearance. Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the
interests of national security" standard for the granting of security clearances indicates that determinations
should err, if they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I find that the Individual's failure to keep current on his credit accounts to the extent discussed above,
culminating in his bankruptcy, unquestionably demonstrates a pattern of financial irresponsibility. He has
not disputed the existence of the delinquencies cited in the Notification Letter. Moreover, the Individual
has acknowledged that he was financially irresponsible.(25)

Nevertheless, I find that the Individual has presented mitigating evidence. Most significantly, he has shown
that his acts of financial irresponsibility were not recent. He testified that he has not incurred any debts in
the last five years, and he corroborated this testimony by submitting a credit bureau report dated three
days after the hearing.(26) The report showed no activity on any credit accounts for over five years. I
therefore find that the Individual has demonstrated that his financial irresponsibility is not recent, and that
he has learned to live within his means and not incur excessive debt.

In addition, I find that the Individual has demonstrated that his financial irresponsibility was an isolated
occurrence. The Individual has been a working adult for over three decades. During that time, he has
incurred delinquent debts only during the two year period that he lived in a foreign country. I am
convinced that the Individual has not been financially irresponsible in any other period.

Finally, I believe that the Individual has testified with straightforwardness and candor about his financial
problems. The Individual’s openness and honesty about his financial situation substantially mitigates the
security concern. See Personnel Security Hearing, (Case No. VSO-0380) 28 DOE ¶ 82,770 (2000).

Once an individual has demonstrated a pattern of financial irresponsibility, he must demonstrate a new,
sustained pattern of financial responsibility for a period of time that is sufficient to demonstrate that a
recurrence of the past pattern is unlikely. Personnel Security Hearing (Case No. VSO-0108), 26 DOE ¶
82,764 at 85,699 (1996). I find that the Individual in this case has demonstrated a pattern of financial
responsibility for the past five years, and has thus established rehabilitation from his previous financial
irresponsibility. Consequently, I find that the Individual has resolved the security concern raised by
financial irresponsibility, and that he should be granted access authorization.

In regard to the Individual's declaration of bankruptcy, I note that bankruptcy is a legal means for
resolution of financial problems. In considering eligibility for access authorization, the focus is on how that
individual reached the point at which it became necessary for him to seek the help of the bankruptcy court
in order to regain control of his financial situation through discharging his debts. Personnel Security
Hearing, (Case No. VSO- 0288), 27 DOE ¶ 82,826 (1999). Because I have found, as discussed above, that
the Individual's financial irresponsibility was confined to a limited period, and that he has established
rehabilitation by living within his means for over five years, I believe that the chance of recurrence of
financial irresponsibility is low. I therefore find that he has resolved security concerns raised by the
bankruptcy filing.
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CONCLUSION

I conclude that the Individual has resolved the security concerns identified by the DOE under 10 C.F.R. §
710.8(l). In view of the record before me, I am persuaded that granting the individual access authorization
"will not endanger the common defense and security and will be clearly consistent with the national
interest." Accordingly, I find that the Individual should be granted access authorization.

Warren M. Gray
Hearing Officer
Office of Hearings and Appeals

Date: May 29, 2002

(1) 10 C.F.R. § 710.8(l) defines as derogatory information any information that indicates an individual has
"engaged in any unusual conduct or is subject to any circumstances which tend to show that the individual
is not honest, reliable, or trustworthy; or which furnishes reason to believe that the individual may be
subject to pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the
best interests of the national security. Such conduct or circumstances include ... a pattern of financial
irresponsibility."

(2) Hearing Exhibit (Exh.) 6, QNSP.

(3) Exh. 7, Credit Bureau report. Some accounts appear more than once, as the original retail account and
as a collection agency account.

(4) Exh. 9, Transcript of PSI, at 5-6.

(5) Exh. 9, Transcript of PSI, at 7.

(6) Exh. 9, Transcript of PSI, at 8.

(7) Exh. 9, Transcript of PSI, at 9.

(8) Exh. 2, Notification Letter.

(9) Exh. 3, Individual's Request for Hearing.

(10) Transcript of Hearing (Tr.) at 7-8; Individual's Exhibit, 1991 Federal Income Tax Return.

(11) Tr., at 38.

(12) Tr., at 41; Individual's Exhibits, 1993 and 1994 Federal Income Tax Returns.

(13) Tr., at 10.

(14) Tr., at 16, 43. The Individual's Federal Income Tax returns show that he earned $19,000 in 1995 and
$27,000 in 1996.

(15) Tr., at 43.

(16) Tr., at 10-14, 31.

(17) Tr., at 42-43.
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(18) Tr., at 18.

(19) Tr., at 45.

(20) Individual's Exhibit, 1999 Federal Income Tax Return and 2000 State Tax Return.

(21) Tr., at 34.

(22) Ibid.

(23) Individual's Exhibit, Petition for Bankruptcy.

(24) Tr., at 47.

(25) Exh. 9, Transcript of PSI, at 9.

(26) The record contains no credit bureau reports for the Individual's wife.
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Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 30, 2002

Case Number: VSO-0521

This Opinion concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as the “individual”)
to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  A
Department of Energy Operations Office (DOE Operations Office) suspended the individual’s access
authorization under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored.  As set forth in the Decision, I recommend that the individual’s security clearance not be restored.

I. Background

The individual is employed by a contractor at a DOE facility, and held an access authorization. The DOE
suspended the individual’s access authorization as a result of derogatory information that was not resolved
during a personnel security interview (PSI) conducted in June 2001.  That information is set forth in the
Notification Letter, and is summarized below.

The Notification Letter states that the derogatory information regarding the individual falls within 10
C.F.R. §710.8(h),  information that an individual “has an illness or mental condition of a nature which in
the opinion of a board-certified psychiatrist, other licensed physician or a licensed clinical psychologist,
caused, or may cause, a significant defect in judgment or reliability,” and 10 C.F.R. §710.8 (j),
information in the possession of the DOE indicating that the individual “has been or is a user of alcohol
habitually to excess, or has been diagnosed by a psychiatrist, or a licensed clinical psychologist, as alcohol
dependent or as suffering from alcohol abuse.” 



- 2 -

1/ The personnel security specialist testified during the hearing that DOE guidelines accept
“Alcohol Disorder, Not Otherwise Specified” as a factor under Criterion J.  Transcript of
Hearing at 28. 

In support of Criterion H, the Letter states that the individual was evaluated by a DOE consultant-
psychiatrist (“psychiatrist”) who found that the individual had an Alcohol-Related Disorder, Not
Otherwise Specified, and exhibited a significant defect in judgment.   This defect was revealed when the1

individual resumed the consumption of alcohol despite a history of alcohol dependence, complicating
depressive conditions, a daily regimen of Prozac, and alcohol-related problems in his family relationships.

The Letter based its charges under Criterion J on the psychiatrist’s diagnosis, and the individual’s forced
enrollment in an alcohol treatment program in 1998 as a result of a family intervention.  Despite the
intervention and successful completion of the treatment program, the individual began drinking again after
a two year abstinence, and had increased his consumption to two to three beers daily at the time of the PSI.

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request a hearing
in this matter.   10 C.F.R. § 710.21(b).  On January 30, 2002, I was appointed as Hearing Officer in this
case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a
hearing date. At the hearing, the DOE counsel called two witnesses, the psychiatrist and a DOE personnel
security specialist.  The individual testified and also elected to call his girlfriend, the medical director of
the substance abuse center, a psychologist, and two co-workers as witnesses.  The transcript taken at the
hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by the DOE counsel
and the individual during this proceeding constitute exhibits to the hearing transcript and shall be cited as
“Ex.”

II.  Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Although it is
impossible to predict with absolute certainty an individual’s future behavior, as the Hearing Officer, I am
directed to make a predictive assessment.  There is a strong presumption against the granting or restoring
of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent
with the national interest” standard for the granting of security clearances indicates “that security
determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403
(9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
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circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After due deliberation,
it is my opinion that the individual’s access authorization should not be restored as I cannot conclude that
such restoration would not endanger the common defense and security and would be clearly consistent
with the national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this
determination are discussed below.

  
A.  Findings of Fact

The facts in this case are uncontested.  The individual has been employed by a DOE contractor for a
number of years in a job that required that he maintain a security clearance.  Id. at 172.   The individual
testified that he had historically been a moderate drinker.  Id. at 192-198.  In 1988, the individual decided
to embark upon a five-year program to improve his health, and as a part of that program he stopped
drinking, changed his diet, and began an exercise program. Id. at 203.  However, in 1994, the individual
began drinking moderately again.  Id. at 204.  His drinking increased and from 1995 to 1997, he frequently
had two to three drinks a night, often drinking to the point of the intoxication.  PSI at 26-28.  His four
children were either grown or in the process of leaving home, and the individual testified that he and his
wife grew apart during this time.  Tr. at 99.  In 1997, the individual began drinking heavily, up to four to
six drinks per evening (the equivalent of a half of a fifth of whisky).  Ex. 13; PSI at 26.  In the late 1990s,
the individual was diagnosed with a migraine problem, and his doctor prescribed Prozac to treat this
problem.  Tr. at 210; Ex. 12.  The individual continued to drink, even though two of his doctors advised
him against drinking while taking Prozac. Tr. at 220-222.  By 1998, the individual and his wife were
experiencing serious problems in their marriage and had begun to see a marriage counselor.  Id. at 205-
206.  

The individual’s wife became concerned about his drinking in 1998, when she noticed that his behavior
had changed.  Ex. 13 at 1.  She asked him to see a doctor and in August 1998, the individual assured both
the wife and doctor that he could stop drinking on his own.  Id.  However, in November 1998, convinced
that the individual had not changed his behavior, the wife and several other family members, with the help
of the marriage counselor, staged an intervention to force the individual into alcohol treatment.  Id.; Tr.
at 215.  The intervention group, which consisted of the wife, two of the individual’s children, his sister-in-
law, his son-in-law and a family friend, told the individual that he would have to enter an alcohol treatment
center or leave the family home.  Tr. at 215; PSI at 5.   The individual entered a local alcohol treatment
center, where an assessment nurse met the individual and his family and performed an initial evaluation
of the individual.  Tr. at 117-120.  The nurse then phoned the medical director and described the
individual’s symptoms to the director, a medical doctor. Id. at 117.  The doctor diagnosed the individual
with alcohol dependence, alcohol withdrawal, alcohol-induced mood disorder, and chronic mild
depression.  Ex. 10; Ex. 13.  The individual was admitted to the detoxification unit.  Tr. at 146-150.   The
doctor did not see the individual at the time of admission, but did see him at a later time and evaluated him
until his discharge.  
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Id. at 147.  The treatment program consisted of seven days of inpatient care, including use of an alcohol
abuse drug, Ativan.  Tr. at 224, Ex. 13 at 2.  The individual then had to undergo 27 days of outpatient
treatment, including Alcoholics Anonymous meetings (AA). Tr. at 225.  The individual successfully
completed the program and reported his treatment to his supervisor, but the supervisor did not report the
incident to personnel security.  PSI at 14-15.  At the end of the program, the center recommended that the
individual abstain from alcohol use for the rest of his life.   Tr. at 225.  

The individual abstained from alcohol and continued to attend AA during 1999 and 2000.  Tr. at 226.
However, in 2001 the individual researched the issue of alcoholism and abstinence, and decided in
February 2001 that it would be safe for him to drink moderately.   Tr. at 232-234; PSI at 12.  Around that
time, he also stopped attending AA meetings and  separated from his wife.  PSI at 11, Tr. at 226.  He began
to drink one to two glasses of wine with meals once or twice a month.  Ex. 14 at 2.  DOE personnel
security conducted a PSI with the individual in June 2001 during a routine reinvestigation.  Ex. 8.  During
the PSI, the individual admitted that he had attended a treatment program, and that although the program
recommended abstinence for life,  he had decided to resume moderate consumption of alcohol.  PSI at 11-
14.  He contended that the treatment center did not give him any diagnosis of his condition.  PSI at 9.  By
this time, he had increased his consumption to two to three beers per day.  Ex. 14.  Despite the information
gained from two years of attending AA, he was not concerned by his resumption of the use of alcohol.
PSI at 12-14.  

The DOE psychiatrist interviewed and evaluated the individual in September 2001.  Ex.10.  The
psychiatrist opined that the individual had an Alcohol Disorder, Not Otherwise Specified, and that the
individual exhibited a significant defect in judgment and reliability.  Id. at 7-8.  According to the
psychiatrist, the individual showed poor judgment by continuing to drink despite a diagnosis of alcohol
dependence, a recommendation from the alcohol treatment program to abstain from alcohol use, strained
family relationships caused by his alcohol problems, and a warning from two of his personal physicians
against drinking alcohol while taking Prozac. Id. at 8.  The individual testified at the hearing that he
learned of the 1998 diagnosis of alcohol dependence for the first time after reading the report of  the
psychiatric evaluation in 2001.  Tr. at 227.    

In October 2001, the manager of the DOE office suspended the individual’s clearance.  Ex. 4.  The
individual hired a lawyer for advice about his access authorization and also read the cases on the OHA
website regarding Criteria H and J.  Tr. at 227, 230-31. Consequently, he decided to stop drinking in
February 2002.  Id.  at 229.

B.  Mitigating Factors

As evidence of mitigation of DOE’s security concerns, the individual offered the following: (1) testimony
of the medical director of the alcohol treatment center that the 1998 diagnosis was wrong; (2) an
alternative argument based on the testimony of a licensed clinical psychologist that, even if he was alcohol
dependent in 1998, he was in full remission at the time of the hearing and that he had no signs of clinical
depression;
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and (3) testimony that the individual was not aware that he was diagnosed with alcohol dependence, but
that he immediately  stopped drinking after realizing DOE’s policy on abstinence after a diagnosis of
alcohol dependence.

1.  The Diagnosis of the Medical Director  

The medical director of the treatment facility testified at the hearing that his 1998 diagnosis was
inaccurate, and that the individual did not have the symptoms of alcohol dependence or depression when
he was admitted to the treatment center.  Tr. at 126-131, 135-136.  The doctor testified that alcohol
dependence was one of several diagnoses that the clinic used in order to qualify for reimbursement by
a patient’s insurance company.  Id.  at 120.   According to the doctor, anyone who presented with an
alcohol problem was issued the same standard protocol, called “alcohol orders,” which included Ativan
for alcohol withdrawal.  Tr. at 122-124.  However, the doctor also testified that the individual did not
have high blood pressure, which is often associated with alcohol withdrawal, or any other typical
symptoms of alcohol withdrawal.  Id.  at 130-135.  Despite this alleged absence of symptoms, the clinic
admitted the patient and gave him their standard alcohol withdrawal treatment program for seven days.
Id.  at 123, 130, 135-136.  The doctor concluded his testimony by stating that because of the number of
cases that he admitted daily, and based on family pressure to admit, in this case  he issued a standard
diagnosis of alcohol dependence without looking closely at the record or evaluating the criteria for that
diagnosis.  Id. at 148.  He testified that this was the first problem with any of the center’s diagnoses in
15 years and 15,000 detoxification procedures.  Id. at 115, 121.

2. The Clinical Psychologist

The individual met three times with a licensed clinical psychologist in February and April 2002 in order
to get an opinion on his substance use.  Tr. at 95.  The clinical psychologist also reviewed the DOE
psychiatrist’s report, medical records from the treatment center and the individual’s private physician,
and some DOE  security documents.  Tr. at 96, Ex. 17.  The psychologist concluded that the individual
had an alcohol problem in the past that required treatment, but that his current drinking pattern was not
problematic.  Tr. at 97.  She also concluded that he was rehabilitated from the past diagnosis of alcohol
dependence (even though she did not necessarily agree with the diagnosis) as evidenced by successful
completion of the alcohol program, maintaining abstinence and then maintaining sobriety, which she
called “controlled drinking”.  Id. at 103. She based this on an absence of any indication of difficulties
at work, problems in relationships, instances of intoxication,  or impairment of behavior, thinking, or
judgment.  Id.  The psychologist testified that she was “very confident” that the individual could
maintain abstinence if required to do so.  Id. at 98.  Further, she found no evidence of clinical depression.
Id. at 105.

3.  Abstinence after a Diagnosis of Alcohol Dependence

The individual offered a two year period of abstinence, from December 1998 through December 2000,
as mitigation of DOE’s security concerns regarding the diagnosis of alcohol dependence.  The individual
also 
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2/ According to the psychiatrist, this is a maladaptive drinking pattern in an individual, but does
not meet the criteria of alcohol abuse or alcohol dependence.  Tr. at 54-55, 60.

argued that he did not know that he had been diagnosed with alcohol dependence until so informed by
the report of the DOE psychiatrist in September 2001.  Tr. at 227.  He testified that the treatment center
had advised him, and all of its clients, to remain abstinent for life, but that he was never told that the
center diagnosed him with alcohol dependence or any other alcohol disorder.  Id. at 225-227.  However,
when his clearance was suspended in October 2001, he realized the gravity of the situation, and began
to explore DOE’s policy on drinking after a diagnosis of alcohol dependence.  Id. at 243-244.  As a
result, in February 2002, the individual stopped drinking and to the date of the hearing had maintained
abstinence.  Id. at 231.  

C.   Testimony of the DOE Psychiatrist

At the hearing, the DOE psychiatrist testified that after reviewing the records of the treatment center and
interviewing the individual, he had diagnosed the individual with an alcohol disorder, not otherwise
specified.  Tr. at 54-55, 60.   The psychiatrist also concluded that the individual had a significant defect2

in judgment, based on the individual’s  resumption of drinking in February 2001.  Id. at 59.  The
psychiatrist testified that even absent the diagnosis of alcohol dependence, his diagnosis of the individual
would remain the same because of the individual’s period of treatment at the substance abuse center.
Id. at 62.  The psychiatrist found that the individual was in full sustained remission until he resumed the
use of alcohol in February 2001.  Id. at 71.  However, when the individual resumed drinking, his
drinking in early 2001 was of a “maladaptive nature.”  Id.  According to the psychiatrist, even if the
individual did not know that he had been diagnosed with alcohol dependence, he should have “come to
the conclusion that there was a serious problem with alcohol, given the fact that he required this
treatment ....” Id. at 76.  The psychiatrist also concluded that the individual had a history of resorting to
alcohol when faced with increasing stressors. Id. at 77. In order to show rehabilitation or reformation
from his alcohol problem, he testified that the individual would need to show 12 months of abstinence
and enrollment in a support program such as AA.  Id. at 82.  

At the end of the hearing, after evaluating the individual’s evidence and testimony, the psychiatrist found
that the individual had taken positive steps towards resolving his alcohol problem, and that these positive
steps were a mitigating circumstance in his case.  Tr. at 250.  The psychiatrist described the individual
as “motivated” and testified that he would recommend the individual for the Employee Assistance
Program Referral Option (EAPRO), a counseling program, if asked to do so.  Id. at 251. 

D.  The Individual Has Presented Insufficient Evidence of Mitigation

After reviewing the record, I conclude that the individual has not presented sufficient evidence of
mitigation to relieve DOE’s security concerns, nor has he presented adequate evidence of reformation
or rehabilitation from his alcohol-related problems.
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3/ The DOE psychiatrist agreed that the individual sustained full remission until February
2001.  Tr. at 71.

1.  The Testimony of the Medical Director Was Not Persuasive

The testimony of the medical director of the treatment center was not persuasive and did not convince
me that his 1998 diagnosis of alcohol dependence was wrong.  The doctor was very evasive when DOE
counsel questioned him on who was responsible for that diagnosis and how the diagnosis came to be
recorded.  Tr. at 139-143.  Even though the individual did not see the doctor the day that he was
admitted, the individual was assessed by a nurse during an initial interview, which included the
participation of five family members and a friend.   This was the center’s normal procedure, and as the
doctor himself testified, he had never before had a problem with or a question about a diagnosis.  Tr. at
135, 146-147.  Following the routine admittance, the assessment nurse contacted the doctor, they
discussed the individual’s symptoms, and the doctor told the nurse to admit the individual.  The
individual was even admitted to the detoxification unit, which is not automatic for patients diagnosed
with alcohol dependence.  Id. at 149-150.   The doctor further testified that he evaluated the individual
until his discharge, which was seven days later.  Tr. at 147.

At no time did the doctor change the diagnosis or recommend that the individual be discharged before
the end of the normal seven day inpatient period.  Id.  Even though the individual was admitted before
the doctor saw him, once the doctor evaluated the individual there is no evidence that he discharged the
individual from the program.  Id.  Rather, the doctor let the individual remain at the center for the entire
seven day program,  and the reports of the center staff convinced the insurance company  that the
individual had detoxification symptoms and that treatment was warranted.   Id. at 121-122; PSI at 9.
Thus, I cannot conclude that the diagnosis of alcohol dependence was inaccurate.  

2. The Individual Is In Partial Remission

 I found the testimony of the psychologist to be credible, and I accept her diagnosis that the individual
had rehabilitated himself from his earlier diagnosis of alcohol dependence after he completed two years
of abstinence in 2000.   Tr. at 103.  However, the psychologist argued that the individual is still3

rehabilitated and in full remission even though he engaged in “controlled drinking” in 2001 and early
2002.  Id. at 103.  The DOE psychiatrist, on the other hand, argued that the individual was in partial
remission at the time of the hearing and pointed out that the individual had a history of periods of
abstinence followed by a return to the use of alcohol in increasingly large amounts.   Id. at 82-84.

I accept the conclusion of the psychiatrist that the individual has not shown adequate evidence of
rehabilitation and reformation.  The psychiatrist said that the individual has a history of drinking when
faced with “stressors.”  Tr. at 77.  For instance, he abstained from 1988 to 1993, but then began drinking
again in 1994 on a moderate basis.  Id. at 204.  When his marriage faltered, he increased his drinking
to a half a bottle a day, at which point his family had to stage an intervention in 1998.  Ex. 13.  After he
completed the treatment program in 1998, he abstained again for 2 years, also regularly attending AA
meetings.  Tr. at 226.  
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4/ The individual began attending AA meetings again in early 2002.  Tr. at 240.
5/ The psychiatrist testified that he would have diagnosed the individual with Alcohol Disorder,

Not Otherwise Specified even if he found that the center’s diagnosis of alcohol dependence
was wrong.  Tr. at 62.

6/ I was also troubled by the evidence of denial on the part of the individual about the extent
of his alcohol problem.  For instance, the individual testified at the hearing that he did not
know why his wife arranged the intervention in 1998, even though admitting that he knew
he was drinking too much at that time and that she wanted him to stop drinking.  Tr. at 216-
217.  He surmised that she staged the intervention primarily as an excuse to break up the
marriage.  Id. at 217.  However, that self-serving explanation does not explain why a large

(continued...)

However, only two years after completing the program, he stopped attending AA, separated from his
wife, began drinking one or two glasses of wine twice a month in February 2001, and then increased his
consumption until he was drinking two to three beers daily by June 2001.   PSI at 11.  These are not the4

actions of an individual who has reformed his behavior.  Rather, the individual seems to be following
an old pattern of periodic abstentions followed by a gradual increase in alcohol consumption, with the
possibility of negative consequences in the future.

3. Insufficient Period of Abstinence

I find that four months of abstinence (at the time of the hearing) is not sufficient to demonstrate
rehabilitation or reformation from the diagnosis of Alcohol Disorder, Not Otherwise Specified.  The
individual decided to move from “controlled drinking” to abstinence only after he had a relapse and then
became aware of DOE security concerns regarding a cleared individual who resumes drinking in any
quantity after a diagnosis of alcohol dependence, alcohol abuse, or alcohol disorder.  Tr. at 232-234,
240-243.  When an individual claims to have been rehabilitated from substance-related disorders, we
often find that there is not sufficient evidence of rehabilitation until, at a minimum, the individual has
abstained from the use of all psychoactive substances for a period of at least twelve months. See
Personnel Security Hearing, Case No. VSO-0396, 28 DOE ¶ 82,785 (2001), aff’d, 28 DOE ¶
83,020(2001), aff’d (OSA 2001), and cases cited therein.  In this case, the psychiatrist also recommended
12 months of abstinence as the minimum period to alleviate DOE’s security concerns and I agree.  Tr.
at 82.

Further,  I cannot find mitigation in the individual’s argument that because the treatment center did not
inform him that he had been diagnosed as alcohol dependent, he should not have been expected to act
as if he knew of that diagnosis, including abstaining  from alcohol.   I agree with the psychiatrist that
even in the absence of a formal diagnosis, the individual should have realized that he had a serious
problem with alcohol when a large group of family members came together to force him into treatment.
  Tr. at 75-76.  The individual spent a week in a hospital detoxification program, a month in outpatient5

programs,  and almost two years attending AA meetings, where he took a vow of abstinence.  Tr. at 240-
241.  His alcohol counselors advised abstinence for life, and his doctors warned him to avoid drinking
because of his daily medications, but the individual resumed drinking.  These factors alone should have
been sufficient to alert the individual that he needed to reform his drinking habits.   6
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6/ (...continued)
group of family members assisted her in bringing the individual to the center.  Id.  His
“explanation” may reflect the extent of the individual’s denial.  See Personnel Security
Hearing, Case No. VSO-0130, 26 DOE ¶ 82,779 (1997), reversed, 26 DOE ¶ 83,017 (1997),
reversed (OSA Jan. 7, 1998) (describing the importance of the absence of denial as a factor
in rehabilitation and reformation).  

III.  Conclusion

I find that the individual cannot be considered rehabilitated or reformed from his use of alcohol at this
time.  At this stage in the individual’s  rehabilitation, with four months of abstinence, a history of
relapse, and fairly recent resumption of attendance at AA meetings, I cannot find that the individual is
rehabilitated or reformed.
 
As explained in this Decision, I find that the DOE Operations Office properly invoked 10 C.F.R.
§ 710.8 (j) and (h) in suspending the individual’s access authorization.  The individual has failed to
present adequate mitigating factors or circumstances to erode the factual basis for these findings or
otherwise alleviate the legitimate security concerns of the DOE Operations Office.  In view of these
criteria and the record before me, I cannot find that restoring the individual’s access authorization
would not endanger the common defense and security and would be consistent with the national
interest.  Accordingly, I find that the individual’s access authorization should not be restored.  The
individual may seek review of this Decision by an Appeal Panel under the procedures set forth at 10
C.F.R. § 710.28.

Valerie Vance Adeyeye
Hearing Officer
Office of Hearings and Appeals

Date: October 10, 2002
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Case Number: VSO-0522

This Opinion concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an
access authorization (also called a security clearance). The local DOE security office determined that
information in its possession created substantial doubt about the individual's eligibility for an access
authorization under the Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." As explained below, I have concluded that the individual’s access authorization should
not be restored at this time.

Background

The individual is employed by a contractor at a DOE facility. His job requires that he have an access
authorization. The local DOE security office issued a Notification Letter to the individual on October 3,
2001. The Notification Letter alleges under 10 CFR § 710.8(j) that the individual is a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent or
suffering from alcohol abuse. It further alleges that the individual’s alcohol abuse is an illness or mental
condition, which in the opinion of a board-certified psychiatrist has caused a significant defect in the
individual’s judgment and reliability. The Notification Letter states that the individual has a history of
alcohol related arrests including a Driving Under the Influence (DUI) arrest in 1981 involving an accident,
a DUI in 1992, a drunk in public arrest in 1995, and the most recent DUI arrest in March 2001 after an
accident in which the individual’s motorcycle collided with another vehicle. In addition, the Notification
Letter indicates that the individual participated in the Employee Assistance Referral Program (EAPRO) for
three and a half years beginning in February 1995. He relapsed during the first year, but DOE permitted
the individual to begin the EAPRO program over again. The individual successfully completed the
program in January 1998, at which time he was advised that if he reverted to the abuse of alcohol, he
would not be offered another opportunity to participate in the EAPRO program.

The concerns in the present Notification Letter arose in March 2001 when the individual reported to the
DOE that he had been charged with DUI. The local DOE security office for the facility where the
individual works conducted a personnel security interview (PSI) with the individual in June 2001. After
the PSI, the DOE had the individual evaluated by a DOE consultant psychiatrist. The psychiatrist
submitted a report to the local DOE security office in July 2001. The psychiatrist’s evaluation was based
on his review of information in the individual’s personnel security file, and a personal interview with the
individual. The psychiatrist’s report forms the principal basis for the concerns summarized in the
Notification Letter. Specifically, he found that the individual suffered from Alcohol Abuse, according to
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the Diagnostic and Statistical Manual of the American Psychiatric Ass’n, Fourth Edition, also known as
DSM-IV. The psychiatrist noted that the individual has “a long history of maladaptive drinking,” and that
despite his recurring difficulties brought about by alcohol, the individual continues to drink. Psychiatrist’s
Report (DOE Exhibit 13) at 7. He found that the individual’s Alcohol Abuse caused a significant defect in
judgment and reliability. Id.

Because of these security concerns, the case was referred for administrative review. The individual filed a
request for a hearing on the concerns stated in the Notification Letter. DOE transmitted the individual's
hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as
Hearing Officer in this case.

At the hearing that I convened, the DOE Counsel called two witnesses: the DOE personnel security
specialist who had handled the individual’s case since the 1995 alcohol-related incident, and the DOE
consultant psychiatrist who had evaluated the individual three times, most recently in 2001. The individual
was not represented by counsel; he did not testify on his own behalf, and he called no other witnesses. The
DOE submitted 22 written exhibits, and the individual submitted no written exhibits.

Since there were only two witnesses who testified, the hearing was very short, lasting approximately one
hour. However, the short duration of the hearing proved to be a positive attribute, because the court
reporter’s transcription equipment failed to record the proceedings when I convened the hearing at the
DOE facility where the individual works. With the individual’s agreement, we repeated the hearing over
the telephone two weeks later in order to get a transcript for the record. The testimony at the telephonic
hearing was virtually identical to the testimony given at the live hearing.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common defense
and security and would be clearly consistent with the national interest." 10 CFR § 710.7(a). In resolving
questions about the individual’s eligibility for access authorization, I must consider the relevant factors
and circumstances connected with the individual’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of participation; the age and maturity
of the individual at the time of the conduct; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization. A hearing is “for the purpose of affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CFR § 710.21(b)(6). Once DOE has presented derogatory
information affecting an individual’s eligibility for access authorization, the individual must come forward
with evidence to convince the DOE that restoring his or her access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest." 10 CFR §
710.7(a). See, e.g., Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995),
and cases cited therein. For the reasons discussed below, it is my recommendation that this individual’s
access authorization should not be restored at this time.

Findings of Fact



Case No. VSO-0522 (H.O. Mann June 27, 2002)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/vso0522.htm[11/29/2012 1:37:15 PM]

The individual did not contest the factual allegations in the Notification Letter, nor did he challenge any of
the facts mentioned in the DOE psychiatrist’s report. This case is unusual in that the individual made no
effort to mitigate the security concerns, either by showing that he has stopped drinking for a specific
period, or by showing that he has made efforts toward rehabilitation or reformation, since he was
interviewed by the DOE psychiatrist nearly a year before the hearing. In the pre-hearing conference calls
with me and the DOE Counsel, the individual stated that he had stopped drinking (without giving any
specific dates), but conceded that he had not yet begun any kind of alcohol rehabilitation program. See
Memoranda of March 7, 2002 and April 4, 2002 pre- hearing conference calls. The individual confirmed
this again at the hearing. Transcript of Hearing (hereinafter cited as “Tr.”) at 38.

Testimony at the Hearing

The Personnel Security Specialist

The Personnel Security Specialist explained that the DOE offered the individual the option of entering the
EAPRO program after his 1995 alcohol arrest, and that although he had a relapse during the first year, he
got his drinking back under control and was permitted to begin the program again. Tr. at 10-14. The
witness stated that when the individual successfully completed the EAPRO program, he was told that he
would not get another opportunity to participate in it if he ever got into trouble with alcohol again. Tr. at
20. The Personnel Security Specialist stated that when the individual was arrested for DUI in 2001,
approximately three and a half years after completion of the EAPRO program, she was concerned that his
drinking was adversely affecting his judgment and reliability. Id. She was also concerned that the
individual had resumed drinking and might be under the influence of alcohol while he had access to
classified information. Id. at 21.

The DOE Psychiatrist

In his testimony at the hearing, the DOE psychiatrist reiterated the conclusions he made in his written
report that the individual was suffering from Alcohol Abuse, “in early partial remission,” which caused a
defect in the individual’s judgment and reliability. Tr. at 30; Report at 7. The DOE psychiatrist stated that
in order to show rehabilitation or reformation from his condition of Alcohol Abuse, the individual would
have to do the following: (1) maintain abstinence for at least one year, (2) participate in an ongoing
alcohol recovery program, preferably a 12-step program such as Alcoholics Anonymous (AA), (3) engage
in some kind of individual counseling to resolve other personal issues that may affect the individual’s
drinking, and (4) if prescribed by a treating physician, take medication such as Antabuse that would help
him maintain his sobriety. The psychiatrist also recommended that the individual maintain his sobriety
indefinitely. Tr. at 33-35. Finally, the psychiatrist stated that he had not changed his opinion and diagnosis
of the individual since he interviewed him nearly about ten months before the hearing. Id. at 37.

The Individual

Although he did not offer his own testimony during the hearing, the individual did indicate, in response to
a question from me, that he was currently looking for an alcohol treatment program through his health
insurance, and trying to find a good AA program. Tr. at 38.

Analysis

The record amply supports the concerns set forth in the Notification Letter about the individual’s Alcohol
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Abuse, and his drinking habitually to excess. The DOE psychiatrist’s written report, submitted some ten
months before the hearing, notes the individual’s history of drinking problems, and finds that the
individual’s Alcohol Abuse caused a defect in his judgment and reliability. The DOE psychiatrist’s
testimony at the hearing explains what the individual can do to achieve rehabilitation or reformation. The
record shows that the individual had not begun the recommended treatment regimen at the time of the
hearing, and I find that the individual has not shown that he is rehabilitated or reformed from his condition
of Alcohol Abuse. The individual did not contest the factual bases and medical opinions in the
psychiatrist’s report. I therefore find the DOE properly invoked the criteria in 10 CFR § 710.8(j).

In previous DOE security clearance proceedings, OHA Hearing Officers have consistently found that a
diagnosis of alcohol dependency or alcohol abuse raises important security concerns. See, e.g., Personnel
Security Hearing, (Case No. VSO-0476), 28 DOE ¶______ (2001), and cases cited therein. The Personnel
Security Specialist testified that she was concerned that this individual could not be counted on to protect
classified information if he had access to it and he was under the influence of alcohol, in view of his
resumption of drinking after completion of the EAPRO program. Tr. at 20-21. Since I have also found that
the individual is not rehabilitated or reformed from his Alcohol Abuse, those concerns have not been
mitigated.

Conclusion

Based on the entire record in this proceeding, I find that the individual has not resolved the security
concerns raised under 10 CFR § 710.8(j). Specifically, I find that he has not resolved the concerns that he
is suffering from Alcohol Abuse, or drinks habitually to excess, without adequate evidence of
rehabilitation or reformation, and that his Alcohol Abuse is an illness or mental condition which in the
opinion of a board-certified psychiatrist causes, or may cause, a significant defect in the individual’s
judgment or reliability.

For the reasons explained in this Decision, I find that the individual has failed to show that restoring his
access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest. Accordingly, I have determined that the individual's access authorization not be
restored at this time. The individual may seek review of this Decision by an Appeal Panel under the
regulation set forth at 10 CFR § 710.28.

Thomas O. Mann 
Hearing Officer 
Office of Hearings and Appeals

Date: June 22, 2002
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May 24, 2002

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 1, 2002

Case Number: VSO-0523

This Decision concerns the eligibility of xxxxxxxxxxxxx (hereinafter "the individual") for continued
access authorization. The regulations governing the individual's eligibility are set forth at 10 C.F.R. Part
710, "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material." This Decision will consider whether, based on the testimony and other evidence
presented in this proceeding, the individual's suspended access authorization should be restored. For the
reasons detailed below, it is my decision that the individual's access authorization should not be restored.

I. BACKGROUND

In January 2002, the Manager of a Department of Energy (DOE) Operations Office issued a Notification
Letter to the individual, stating that the DOE was in possession of derogatory information that created a
substantial doubt concerning his continued eligibility for access authorization. In the Notification Letter
the Operations Office also informed the individual that he was entitled to a hearing before a Hearing
Officer in order to respond to the information contained in the Notification Letter. The individual
requested a hearing in this matter and the Operations Office forwarded this request to the Office of
Hearings and Appeals. I was appointed to serve as the Hearing Officer. In accordance with 10 C.F.R. §
710.25(e) and (g), I convened a hearing in this matter (the hearing).

In the Notification Letter, the Operations Office indicates that the individual tampered with a drug
screening specimen he providedon March 3, 1999. The Notification Letter also indicated that during a
Personnel Security Interview (PSI) on April 6, 1999, the individual denied that he had tampered with his
drug screening specimen. In addition, prior to and during a November 10, 1999 polygraph examination,
the individual denied that he tampered with his specimen. During the interview immediately following the
polygraph examination, the individual finally admitted he had tampered with his specimen.(1)

The security concern in this case relates to the individual’s tampering with his urine specimen and his
failure to be honest when he was questioned by the DOE about the adulteration. The Notification Letter
states that this constitutes a security concern under 10 C.F.R. Section 710.8(f) and (l) (hereinafter Criterion
F and Criterion L). During the pre-hearing conference in this case the individual indicated that he would
provide testimony that demonstrates that his conduct was not indicative of his character and he will be
honest with the DOE in the future.

II. REGULATORY STANDARD
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In order to frame my analysis, I believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individual and the Hearing Officer. As discussed below, once a
security concern has been raised, Part 710 clearly places upon the individual the responsibility to bring
forth persuasive evidence concerning his eligibility for access authorization, and requires the Hearing
Officer to base all findings relevant to this eligibility upon a convincing level of evidence. 10 C.F.R. §§
710.21(b)(6), 710.27(b), (c), (d).

A. The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review proceeding under this Part is not a
criminal matter, where the government would have the burden of proving the defendant guilty beyond a
reasonable doubt. Once a security concern has been raised, the standard in this proceeding places the
burden of proof on the individual. It is designed to protect national security interests. The hearing is "for
the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization." 10 C.F.R. § 710.21(b)(6). The individual must come forward at the hearing with evidence
to convince the DOE that restoring his access authorization "would not endanger the common defense and
security and would be clearly consistent with the national interest."

This is not an easy evidentiary burden for the individual to sustain. The regulatory standard implies that
there is a presumption against granting or restoring an access authorization. See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the granting of
access authorizations indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption against the issuance of an access authorization). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual in cases involving national security issues.
In addition to his own testimony, the individual in these cases is generally expected to bring forward
witness testimony and/or other evidence which, taken together, is sufficient to persuade the Hearing
Officer that restoring access authorization is clearly consistent with the national interest. Personnel
Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752 (1995).

B. Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the Hearing Officer to issue a Decision as to
whether granting an access authorization would not endanger the common defense and security and would
be clearly consistent with the national interest. 10 C.F.R. § 710.27(a). Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive, common-sense judgment, made after
consideration of all relevant information, favorable and unfavorable, as to whether the granting of access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.7(a). I must examine the evidence in light of these requirements,
and assess the credibility and demeanor of the witnesses who gave testimony at the hearing.

III. THE HEARING

At the hearing, the individual was assisted by a business manager for a local union. Transcript of Hearing
(Tr.) at 8. The individual testified on his own behalf. He also presented the testimony of his current
supervisor, a long time family friend, two co-workers, his son, and his fiancee. The DOE Counsel
presented the testimony of a DOE security specialist and a central service specialist who in her
professional capacity was familiar with the individual’s personnel file.

In his opening statement the individual indicated that he was asking for forgiveness for his dishonesty. Tr.
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at 9. He indicated that he panicked at the time he was untruthful with the DOE. Tr. at 9. He stated that “I
thought that I could just go ahead and actually pull it through.” Tr. at 12. He indicated that “I promise to
you, to my country, to my God, that I’ll never do such an act again. I panicked when I did this . . .” Tr. at
9.

The following is a summary of the testimony presented at the hearing.

1. The Individual

The individual was the first witness to testify. He testified that until his recent authorization suspension he
has held an access authorization since he started working at the site in 1976. Tr. at 17. He testified that he
has worked many hours of overtime and is active in his union. Tr. at 20. He also testified that he is active
in his community and manages rental houses and a seasonal business. Tr. at 20 and 22.

The individual testified that prior to 1999 he had been in a position where he was not required to
randomly provide urine specimens for drug screening. However, in late 1998 he was transferred to a
location on the site that is under the PSAP program and therefore, he was required to provide random
urine specimens. Tr. at 22 and 24.

The individual testified that he does not use marijuana. Tr. at 24. However, he testified that his fiancee did
smoke marijuana in his house and he was concerned about the effects second hand smoke would have on
any urine specimen he provided to the DOE. Tr. at 24.

He testified that he visited his brother-in-law in another State shortly after his job transfer. He and his
brother-in-law, who is subject to random drug tests by his employer, discussed the individual’s fears about
second hand smoke. The brother-in-law gave him a small container of Clear(2) and suggested that he
carry and use Clear if he were called for a random drug screening. Tr. at 25. The individual adopted his
brother-in-law’s suggestions. When the container was damaged, he purchased a new supply of Clear from
a local store. Tr. at 25.

The individual testified that he had been carrying the Clear for “probably a few months” when, on March
3, 1999, he was called to provide a random urine specimen. Tr. at 23. The individual testified that he used
the Clear to adulterate his urine specimen. Tr. at 26. The individual testified that on March 4, 1999, the day
following the adulterated drug test, he was asked to provide a second urine specimen. This sample was not
adulterated and the test result showed no presence of illegal drugs.

In addition, the individual testified that he was not truthful during his security interview on April 9 and
during his polygraph examination on November 10, 1999. On a number of occasions during the hearing
the individual expressed remorse for not being honest about his actions. For instance he testified, “If I
made a mistake, sir, I’m sorry. I just don’t have any excuse for it.” Tr. at 26. Finally, the individual
testified that he has worked with his girl friend for a period of time to convince her to reduce her use of
marijuana.

2. Long time Family Friend

The friend testified that he has known the individual since the individual was born. He indicated that he
car pooled with the individual’s father for many years and retired from the site a few years after the
individual began working there. He testified that he currently sees the individual twice a week. Tr. at 37.
The friend indicated that the individual had candidly told him about his failure to be truthful and that the
individual was remorseful that he had not been truthful when questioned by the DOE. Tr. at 36. The friend
testified that he believes the individual to be honest. He indicated that he believes the individual is not a
security risk and the individual deserves a second chance because he served honorably in the armed forces
and the individual is actively and positively involved in union and community affairs. Finally, the friend
testified that he had worked with and observed the individual when the individual participated effectively
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in the activities of a fraternal organization that promotes character building activities. Tr. at 37.

3. The Central Service Specialist

The central service specialist, who works with the DOE security database and files, testified that she had
recently reviewed the individual’s personnel file. Tr. at 56. She testified that the file contains seven letters
of commendation for his good work on seven different jobs. Tr. at 56. She also testified that there was one
disciplinary action in May 2000 relating to a dispute with a supervisory employee. Tr. at 57.

4. The Supervisor

The individual’s supervisor testified that the individual is a good and trustworthy employee. Tr. at 66. He
also testified that he has done community volunteer work with the individual and has coached little league
with the individual. Tr. at 66. He also testified that he worked with the individual on union election
committees and union lecture assignments and they have been involved in fund raising activities for
several charities. Tr. at 66. He believes the individual to be trustworthy and that the individual access
authorization should be restored. Tr. at 71.

His supervisor also testified that the individual’s skills are in short supply at the site and that important
projects on the site would be more promptly completed if the individual were granted an access
authorization.

5. Two Co-workers

The first co-worker testified that he has had numerous discussions with the individual and believes that he
is honest and loyal. Tr. at 79.

The second co-worker has worked with the individual for many years and socializes with him
occasionally. Tr. at 87. He testified that the individual is a good person who made a mistake. Tr. at 88. He
believes the individual has recognized the error in his ways and is not a security risk. Tr. at 88.

6. The Son

The individual’s son testified the individual was great father who was involved in many activities with his
children and his church. Tr. at 90.

7. Union Business Manager

The business manager testified that he has known the individual since 1980 through contacts at union
activities and work assignments. Tr. at 100. He has socialized with the individual on a few occasions. He
testified that the individual has always been an honest person and that he was surprised to learn that the
individual had lied to the DOE. He indicated it was his belief that the individual had gotten himself into a
problem without realizing what he was doing. Tr. at 100. He testified that it was out of character for the
individual to be less than candid with the DOE. Tr. at 101.(3)

8. The Individual’s Fiancee

The individual’s fiancee testified that she has lived with the individual for six years. Tr. at 104. She
testified that she feels responsible for the individual’s problems. Tr. at 105. The night before the random
drug test, she and her friends were smoking marijuana in the individual’s home. When the individual came
home, the house was full of smoke. She testified that the individual was angry with her because he
believed she had committed not to smoke marijuana. Tr. at 104.(4)
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The fiancee testified that the individual has never lied to her. Tr. at 107. She testified that she believes that
the individual was untruthful with the DOE because of her actions and his fear of losing his job. Tr. at
108. She believes that the individual has realized what he did was wrong and he will not repeat his
mistake. Tr. at 108. She indicated remorse for causing the individual problems with his access
authorization but indicated that at the time she did not realize that she was placing the individual in
jeopardy. Tr. at 106.

IV. ANALYSIS AND FINDINGS

I have thoroughly considered the record of this proceeding, including the recommendation letters
submitted by the individual and the testimony of the witnesses presented at the hearing. In resolving the
question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c)(5). After due deliberation, I have determined that the
individual’s access authorization should not be restored at this time. I cannot find that such restoration
would not endanger the common defense and security and would be clearly consistent with the national
interest. 10 C.F.R. §710.27(a). The specific findings I make in support of this decision are discussed
below.

A. Security Concerns Associated with the Derogatory Information

As noted earlier in this Decision, the derogatory information in this case arises from the individual’s
adulteration of his urine specimen and his false statements during his PSI and polygraph examination. It is
undisputed that the individual did adulterate the sample and was not truthful about his action.

From a security standpoint, deceptive acts and false statements made by an individual in the course of an
official inquiry regarding a determination of eligibility for DOE access authorization raise serious issues
of honesty, reliability, and trustworthiness. The DOE security program is based on trust, and when a
access authorization holder breaches that trust, it is difficult to determine to what extent the individual can
be trusted again in the future. See, e.g., Personnel Security Hearing (Case No. VSO-0013), 25 DOE ¶
82,752 at 85,515 (1995), (affirmed by OSA, 1995); Personnel Security Hearing (Case No. VSO-0281), 27
DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000).

Based on the record before me, I find that the DOE correctly invoked Criterion F and Criterion L when it
suspended the individual’s access authorization. Nevertheless, a finding of derogatory information does
not end the evaluation of evidence concerning the individual’s eligibility for access authorization. See
Personnel Security Hearing (Case No. VSO-0244), 27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999);
Personnel Security Hearing (Case No. VSO-0154), 26 DOE ¶ 82,794 (1997), aff’d, Personnel Security
Review (Case No. VSA-0154), 27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).

B. Mitigating Evidence

At the hearing, the individual testified that his failure to provide truthful answers to questions at the PSI
was an error in judgement. He stated that after the initial false statement, he continued to provide false
information because he was afraid he would lose his job. I must determine whether the individual has
mitigated the DOE’s Criterion F and L concerns arising from his adulterating his urine specimen and his
failure to be truthful.

As an initial matter, assuming the individual’s explanation of the reason he adulterated his urine specimen
is truthful, it does little to resolve the security concern regarding adulterating his urine specimen. Even if
he did not himself smoke and was only in the house with second hand smoke, and even if he believed that,
as a result of the second hand smoke, he was likely to have positive drug test, I do not see mitigation of
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the Criterion F and L concerns. The proper response for an individual in such a case is to take the drug
screen honestly. The individual’s approach in this instance, to covertly scheme to evade his obligations by
deceit and thereby exacerbate the original deceit with repeated falsehoods under oath, is precisely the type
of behavior that creates a security concern. The individual planned to be dishonest. He provided no
convincing evidence that he will not resort to evasion when he believes that it is in his best interest to do
so.

The fiancee and the individual both suggest that it was her fault that he was faced with the problem of
second hand smoke. While it may be true that the individual was faced with the problem as a result of the
actions of his fiancee, he had many options other than a pattern of deceit to deal with the situation. Again,
he choose to be dishonest, his selection of a pattern of deceit and his attempt to blame another person
indicate he has not fully recognized that he is the one responsible for being honest with the DOE. The
DOE has an ongoing concern that holders of access authorizations who are not open and honest may cause
additional security problems by their failure to be candid.

The individual has attempted to mitigate the concerns regarding his denials about using Clear by stating
that he feared he would lose his job if he told the truth. I have no doubt this is so. While this is an
understandable explanation, it in no way mitigates the security concern caused by those false statements.
Thus, overall, the individual has not provided information that resolves the security concerns about
tampering with his urine sample or regarding his repeated falsification.

However, even if a person has not been truthful with the DOE, a security concern regarding honesty may
be resolved by a showing that a sufficient period of time has passed during which the individual
demonstrates honesty with the DOE. Personnel Security Hearing (Case No. VSO-0410), 28 DOE ¶82,786
(2001) (eight years of responsible behavior mitigated concerns about prior behavior); Personnel Security
Hearing (Case No. VSO-0319), 27 DOE ¶ 82,851 (2000) (nine years of responsible behavior mitigated
concerns about prior behavior). In view of the pre planning his use of Clear and his extended period of
providing false information, a two year period of honesty would not begin to meet that standard.
Therefore, if the individual had been honest and candid with the DOE since 1999, I do not believe that he
would have had a sufficient period of honesty to mitigate the DOE security concerns in this case.

Moreover, the individual’s behavior at the Hearing indicates to me that he does not have a two year period
of candor. His testimony indicates he continues his pattern of not being honest and candid with the DOE
in matters involving his access authorization. His statements that he never had any problems on the job
were contradicted by the testimony of the central service specialist that he was involved in a disciplinary
matter in May of 2000 for which he was suspended for a short period. After he heard the testimony of the
central service specialist, he asked the union business manager to explain the incident. The union business
manger testified the individual was suspended for a disciplinary matter and the union filed a grievance
against the company on behalf of the individual claiming the individual was unjustly disciplined. The
business manager testified that he believes that under the settlement of the grievance the matter should
have been purged from the individual’s file. Tr. at 97.

The individual tried to explain why he had not been candid about the disciplinary matter. He admitted that
he had failed to include the incident in his testimony, but testified that he had taken the question “lightly.”
Tr. at 96 and 98. He further testified that he was surprised that the disciplinary matter was bought up. Tr.
at 97. Finally, the individual placed the blame for the incident itself and the discipline he received on the
supervisor involved. Tr. at 98-99. His attempt to explain away the lack of candor about his performance on
the job indicates that he still does not understand the importance of answering questions fully and
honestly. It is clearly not appropriate for the individual to omit information from his answers on the basis
that he believes the information has been purged from his personnel file or that the incident was not his
fault. These rationales for deceit are clearly unacceptable from a holder of an access authorization.(5)

Finally, the individual presented the testimony and letters from a number of people who have known the
individual for many years. Their statements indicate they believe that the individual is honest and that he
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panicked and made a mistake. I believe that each truly believes the individual is a truthful person.
Nevertheless, the testimony of the character witnesses does not convince me that the individual has an
understanding of and a commitment to truthfulness that is at the level expected of those who hold “access
authorizations.”

V. CONCLUSION

As indicated above, I have concluded that the individual has not resolved the DOE security concerns under
10 C.F.R. § 710.8(f) and (l). In view of the record before me, I am not persuaded that restoring the
individual's access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest. Accordingly, I find that the individual's access authorization
should not be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the revised procedures, the review is performed by
an Appeal Panel. 10 C.F.R. § 710.28(b)-(e).

Thomas L. Wieker
Hearing Officer
Office of Hearings and Appeals

Date: May 24, 2002

(1) The individual’s access authorization was suspended on December 23, 1999. On February 17, 2000, the
individual wrote to the DOE indicating that he no longer required an access authorization. As a result of
that letter the DOE ceased processing the individual’s request for an access authorization. During March
2001 the individual renewed his request for an access authorization.

(2) Clear is a liquid that contains nitrites. The nitrites make it impossible to test the urine specimen for the
residuals of drug use. However, the test results of such an adulterated specimen indicate that the specimen
was adulterated. An adulterated specimen in and of itself creates a security concern.

(3) The business manager also testified that the union currently has calls for skilled union employees who
have access authorizations that the union is unable to fill. The need for skilled workers with an access
authorization is not an issue I can consider in reaching my determination. My responsibility is once a
security concern has reasonably been raised to make a determination regarding whether the individual has
mitigated the security concerns raised in the notification letter. For the same reason I cannot consider the
supervisor’s testimony that projects at the site would be more promptly completed if the individual’s
access authorization was reinstated.

(4) The fiancee testified that she has reduced but not completely stopped smoking marijuana. Tr. at 107.

(5) His attempt to excuse his behavior by focussing on another person’s behavior is similar to blaming his
fiancee’s marijuana use for his access authorization difficulties with the DOE.
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June 5, 2002

DEPARTMENT OF ENERGY 
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: February 5, 2002

Case Number: VSO-0524

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the individual") to
retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.” A
Department of Energy (DOE) Operations Office determined that reliable information it had received raised
substantial doubt concerning the individual's eligibility for access authorization under the provisions of
Part 710. The issue before me is whether, on the basis of the evidence and testimony in the record of this
proceeding, the individual's access authorization should be granted. For the reasons stated below, the
individual's access authorization should not be granted.

I. BACKGROUND

The present proceeding arose after the individual completed a Questionnaire for National Security
Positions (QNSP) as part of his application for access authorization. In response to one of the questions on
the QNSP, the individual stated that he had been arrested and convicted of Driving Under the Influence
(DUI) in 1992. To investigate this issue in more detail, the DOE conducted a Personnel Security Interview
(PSI) of the individual. During the PSI, the individual disclosed his alcohol consumption patterns over the
years, and other alcohol-related behavior that resulted in sanctions by his employer and substance abuse
treatment. He also disclosed that he had been intoxicated most recently at a retirement party held when he
left his former employer. The PSI failed to resolve DOE’s security concerns about the individual. The
individual was referred to a DOE consultant psychiatrist (DOE Psychiatrist), who evaluated him in person
and reviewed his personnel files. The DOE Psychiatrist’s report states that the individual suffers from
alcohol dependence.

On the basis of that information, the DOE issued the individual a letter (notification letter) in which it
informed him of its specific security concerns regarding his eligibility for access authorization and his
procedural rights, including his right to a hearing. The individual then filed a request for a hearing. This
request was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as hearing
officer. A hearing was held under 10 C.F.R. Part 710. At the hearing, the DOE called two witnesses: the
DOE Psychiatrist and the individual. The individual called four witnesses-- his present supervisor, a
former supervisor, his pastor, and a co-worker-- and testified on his own behalf. The record of this
proceeding was closed when I received a copy of the transcript of the hearing (Tr.).

II. STANDARD OF REVIEW



Case No. VSO-0524 (H.O. Schwartz June 5, 2002)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0524.htm[11/29/2012 1:37:17 PM]

The hearing officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a). Part 710 generally
provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest. Any doubt as to the individual’s access authorization eligibility shall
be resolved in favor of the national security." 10 C.F.R. § 710.7(a). I have considered the following factors
in rendering this decision: the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the conduct;
the individual's age and maturity at the time of the conduct; the voluntariness of the individual's
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuation or recurrence; and other relevant and material factors. See 10 C.F.R. §§
710.7(c), 710.27(a). The discussion below reflects my application of these factors to the testimony and
exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility
for an access authorization. 10 C.F.R. § 710.9(a). The individual must then resolve that question by
convincing the DOE that granting his access authorization “will not endanger the common defense and
security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d). In the present
case, the individual has not convinced me that granting his security clearance will not endanger the
common defense and will clearly be in the national interest.

III. FINDINGS OF FACT

The individual began drinking beer as a teenager, with no apparent alcohol-related problems until
December 1990. At that time, he was involved in an automobile accident and was arrested for Driving
Under the Influence of Alcohol (DUI). He pled guilty and was fined. The court ordered him to attend
driving school and counseling sessions. His employer required him to attend Alcoholics Anonymous
meetings, which he did in order to retain his job. DOE Exhibit (Ex.) 8 at 2 (Report of DOE Psychiatrist).
He states that he was not ready to change his lifestyle and continued to drink at home on weekends. Id.

In 1993, after drinking beer the night before, the individual reported to work with alcohol on his breath.
His blood alcohol content that morning registered .07 or .08. According to the DOE Psychiatrist, this was
a significant reading, because it indicates that he had either consumed substantial quantities of alcohol the
previous night, before sleeping for several hours, as he claimed, or consumed a somewhat lesser amount
and not stopped drinking until shortly before leaving for work. Id.; Tr. at 29-30. His employer suspended
him and ordered him into inpatient rehabilitation, where he remained for 28 days. Upon release, he was to
continue outpatient treatment by attending Alcohol Anonymous and taking Antabuse, a medication that
renders a person ill if he consumes alcohol. He reports that he still “wanted to be like everybody else,” id.,
and would stop taking Antabuse a few days before the weekend so that he could drink over the weekend.
Id. at 3.

In 1994, the individual sideswiped a telephone pole with an employer-owned vehicle. Although he
maintains that he had not been drinking at the time, he feared that his employer would assume he had
been, so he filed a false report, in which he claimed the vehicle had been damaged while it was parked.
Id. Uncomfortable with this fabrication, he then explained the truth to his employer. He was suspended
from work for a month without pay, and had to pay to repair the damage to the car. Id.

In 1998 or 1999, the individual appears to have begun serious consideration of his alcohol consumption
and the lifestyle that accompanied it. He received some informal counseling from two members of the
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clergy, one at work and one at a church with which he became more and more involved over time.
Although he did not stop drinking beer, he reports that he cut down his consumption markedly. Id. His
supervisor during this period testified that this new behavior was positive and stable. Tr. at 92. However,
at his retirement party in 2001, the individual got intoxicated, which according to the individual is the last
time he has done so.

At the hearing, the individual testified that he no longer associates with the friends with whom he drank
regularly. Tr. at 58, 101. He explained that his goal is to not consume alcohol at all. Tr. at 60. He admits,
however, that at the present he still does drink some beer, though in relatively small amounts. Tr. at 58, 66
(last beer consumed within past month). He emphasized that he is older and wiser, and now realizes how
detrimental his behavior has been. Tr. at 59-60. He also stated that he now has a more stable life than in
the past, spending more time with his fiancee, children and grandchildren. Tr. at 58-59. He contrasted his
present attempt at sobriety with those in his past, when, though at the time he thought his efforts were
sincere, he now realizes he in fact was not committed to change, wanting “to be like everybody else,” and
not realizing “what [my behavior] was doing to me.” Tr. at 61. He also contrasted his current stable life
with more stressful periods, during which he drank heavily. Tr. at 97-99 (divorce, difficulties with son,
financial problems). He acknowledges that he is not “cured,” but maintains that he has his alcohol problem
under control, and prefers his present, stable life to his old ways. Tr. at 101-03. The individual also
testified that he has been an exemplary employee, Tr. at 7-8, and the record uniformly supports that
testimony. Tr. at 12 (testimony of coworker); Tr. at 20-22 (testimony of current supervisor); Tr. at 91-92
(testimony of former supervisor); Letters of commendation submitted into the record on March 20, 2002.

The individual’s pastor also testified at the hearing. The individual has had some counseling with his
pastor, which was informal for the most part. They have met for two formal sessions since the individual
first admitted his alcohol problem to the pastor three or four years ago. Tr. at 74, 78. They do maintain
frequent contact, however, speaking briefly after church services. Tr. at 78. From these encounters, the
pastor maintains that the individual drinks infrequently and in small amounts, and is disciplined in his
efforts at moderation, and is willing to receive help. Tr. at 76, 80-81. His opinion of the individual’s last
intoxication is that he succumbed to peer group pressure while his usual support system was absent. Tr. at
88.

The DOE Psychiatrist reviewed the DOE’s personnel security file on the individual, evaluated him in
person, issued an evaluative report in September 2001, and testified at the hearing. In his report, he
diagnosed the individual as alcohol dependent. DOE Ex. 8 at 4. His basis for that diagnosis included the
incidents described above as well as the individual’s self-report of hangovers, blackouts, and possibly
tremors. He further stated that, on the basis of the individual’s intoxication three months earlier, the
individual “was not out of the woods at this time.” Id. At the hearing, the DOE Psychiatrist heard the
individual testify that he felt he was in control of his alcohol problems, and that he had not been
intoxicated since his retirement party. Tr. at 8, 65. While noting the individual’s sincerity and apparent
success in his pursuit of a non-alcohol lifestyle, the DOE Psychiatrist expressed his opinion that the nine
months that had passed since the individual’s last intoxication was too short a period of time to permit him
to change his medical judgment that the individual is still alcohol dependent. Tr. at 71-72. When
questioned how long an individual would need to abstain from alcohol before he would be convinced that
the individual was likely to remain abstinent, the DOE Psychiatrist stated that it would take five years. Tr.
at 47. His reasoning was based on data that roughly 35 percent of those who attempt abstinence fail in the
first year, and roughly ten percent of those still abstinent fail in each successive year. Tr. at 43-44.

IV. ANALYSIS

The Notification Letter states that a board-certified psychiatrist evaluated the individual and diagnosed
him as alcohol dependent. See 10 C.F.R. § 710.8(j). The individual maintains instead that his alcohol
problems now lie in his past. Tr. at 6. He states that circumstances in his past life caused him to consume
alcohol to excess, but that he is now in control of his life. Id. at 6-7. He does not dispute the facts listed in



Case No. VSO-0524 (H.O. Schwartz June 5, 2002)

file:///C|/Documents%20and%20Settings/blackard/Desktop/SECURITY/VSO0524.htm[11/29/2012 1:37:17 PM]

the Notification Letter that concern his alcohol consumption since 1990, including an alcohol-related
collision, three alcohol-related suspensions from work, and at least one hospitalization for alcohol abuse.
This derogatory information creates serious security concerns about the individual.

Excessive consumption of alcohol, even off the job, raises security concerns because of the possibility that
a clearance holder may say or do something under the influence of alcohol that violates security
regulations. See Personnel Security Hearing (Case No. VSO-0479), 28 DOE ¶ _____ (May 14, 2002);
Personnel Security Review (Case No. VSA-0174), 27 DOE ¶ 83,005, affirmed (OSA 1998). In this case,
the risk is that the individual’s excessive use of alcohol might impair his judgment and reliability to the
point that he will fail to safeguard classified matter or special nuclear material. It is appropriate for the
DOE to question a person’s reliability when that person excessively consumes alcohol, operates a motor
vehicle while mentally impaired, and gets arrested. See, e.g., Personnel Security Hearing (Case No. VSO-
0476), 28 DOE ¶ 82,827 at 85,864 (2001).

Since there is reliable, derogatory information that creates a substantial doubt concerning the individual's
continued eligibility for access authorization, I need only consider below whether the individual has made
a showing of mitigating facts and circumstances sufficient to overcome the DOE's security concerns under
Criterion J arising from his alcohol abuse. Because the hearing officer may grant an individual’s access
authorization only if it “will not endanger the common defense and security and will be clearly consistent
with the national interest,” 10 C.F.R. § 710.27(d), the individual must provide convincing evidence
mitigating those security concerns. In the present case, there are a number of factors I have considered in
determining whether the questions raised under 10 C.F.R. § 710.8(j) are resolved. All of the individual’s
alcohol-related arrests and suspensions occurred within the years from 1990 to 1994. He was no longer a
youth at the time and therefore the import of these events cannot be mitigated as youthful indiscretion.
Nevertheless, a considerable period of time has passed– more than seven years– since the last of these
events. Since then he has cut back severely on his alcohol consumption. He has stated, however, that he
continues to drink, despite his history of adverse consequences from drinking to excess. Another serious
consideration is the fact that he maintains that he is in control of his alcohol problem, despite the
demonstration to the contrary at his 2001 retirement party. Although he may be exercising better control
and judgment than in the past, and although he may have better family support than in the past, I believe
he is in denial of the serious nature of his alcohol dependence when he contends that this problem lies
only in his past.

Moreover, the DOE Psychiatrist’s diagnosis and finding of no rehabilitation or reformation must be given
substantial weight. Personnel Security Hearing (Case No. VSO-0476), 28 DOE ¶ 82,827 at 85,864 (2001)
(and cases cited therein) (great deference given to expert opinions of psychiatrists and other mental health
professionals regarding rehabilitation and reformation). At the hearing, the DOE Psychiatrist based his
opinion on a number of factors. He noted that the individual had attempted to control his alcohol
consumption a number of times, and failed in those attempts. Tr. at 32, 37, 38. He also observed that the
individual was still drinking alcohol at the time of his evaluation. Tr. at 45. (The individual testified, in
fact, that he had drunk alcohol within a month of the hearing. Tr. at 66.) He was of the opinion that the
individual was not in control of his drinking, even though the individual thought he was:

He feels that he has it under control. I don’t know that he’s motivated at this point. If he were
motivated, . . . after the retirement party, he would have said, “I’ve got to get this under
control.” He feels he has it under control. And, you know, I cannot say whether he has or has
not, but I say that from a security standpoint, I think there’s an insufficient amount of time to
reach that conclusion.

Tr. at 38. The DOE Psychiatrist determined that the individual was not a candidate for further
rehabilitative efforts. DOE Ex. 8 at 4. As stated above, he testified that he would feel comfortable about
the individual’s sobriety only after the passage of five years from his last intoxication. Tr. at 47.

In the present case, however, less than one year has passed since the individual’s last intoxication, and no
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more than a month has passed since his last drink. On the other hand, the individual has a history dating
back to 1990 that includes numerous traffic- and work-related incidents involving alcohol as well as
several failed attempts to gain control over his alcohol dependence. Moreover, the individual has not
committed himself to abstaining from alcohol even though he appears to understand the negative effect it
has had on his life. Under the facts presented to me, insufficient time has passed since his last intoxication
for me to conclude that the individual is in control of his alcohol problem to such a degree that the risk
that he will drink to excess in the future is acceptably small. I am concerned that the individual is
incorrectly convinced that he is in control of his alcohol dependence, and for that reason has not seriously
confronted this issue. I cannot find that the individual is rehabilitated or reformed from his alcohol
dependence at this time. Consequently, the individual has not mitigated the DOE’s security concern under
Criterion J regarding his history of alcohol dependence.

V. CONCLUSION

For the reasons set forth above, I conclude that the individual has not presented evidence that warrants
granting his access authorization. Since the individual has not resolved the DOE’s allegations under
Criterion J, he has not demonstrated that granting his security clearance will not endanger the common
defense and will be clearly consistent with the national interest. Therefore, the individual's access
authorization should not be granted.

William M. Schwartz 
Hearing Officer 
Office of Hearings and Appeals

Date: June 5, 2002



Access authorization is defined as an administrative determination that an individual is eligible for access to1

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such
authorization will be referred to variously in this Decision as access authorization or security clearance.
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This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization  under the1

regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  The individual’s access authorization was
suspended by the Manager of a Department of Energy (DOE) Operations Office (the Operations Office)
pursuant to the provisions of Part 710.  Based on the record before me, I am of the opinion that the
individual’s access authorization should be restored.

I.  Background

The individual is an employee of a contractor at a DOE facility, and has held a security clearance since May
1994. After the individual was arrested for Public Intoxication in July 2001, the Operations Office
conducted a Personnel Security Interview (PSI) with the individual on July 30, 2001.  See DOE Exhibits
1-5, 1-6.  Because the security concern remained unresolved after that PSI, the Operations Office
requested that the individual be interviewed by a DOE consultant psychiatrist (DOE psychiatrist).  The
psychiatrist interviewed the individual on November 6, 2001, and thereafter issued an evaluation to the
DOE, in which he opined that the individual suffered from Substance Dependence, Alcohol with
Physiological Dependence in Early Full Recision.  See DOE Exhibit 3-7.  The Operations Office ultimately
determined that the derogatory information concerning the individual created a substantial doubt about his
eligibility for an access authorization, and that the doubt could not be resolved in a manner favorable to the
individual.  Accordingly, the Operations Office suspended the individual’s access authorization, and
obtained authority from the Director of the Office of Safeguards and Security to initiate an administrative
review proceeding.
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The administrative review proceeding began with the issuance of a Notification Letter to the individual.  See
10 C.F.R. § 710.21.  That letter informed the individual that information in the possession of the DOE
created a substantial doubt concerning his eligibility for access authorization. The Notification Letter
included a statement of that derogatory information and informed the individual that he was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access
authorization.  The individual requested a hearing, and the Operations Office forwarded the individual’s
request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing
Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the individual,
a DOE personnel security specialist, the DOE psychiatrist, the individual’s treating physician, his ex-wife,
one of his managers, two of his friends, and a leader of AA meetings attended by the individual.  Both the
individual and the DOE Counsel submitted exhibits.  I closed the record upon receiving the transcript of
the hearing.

I have reviewed and carefully considered the evidence in the record.  I have considered the evidence that
raises a concern about the individual’s eligibility to hold a DOE access authorization.  I have also
considered the evidence that mitigates that concern.  I conclude, based on the evidence before me and for
the reasons explained below, that the security concern has been resolved, and that the individual’s access
authorization should be restored.

II.  Analysis

A. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual’s eligibility
for access authorization.  In the Notification Letter, the DOE characterized this information as indicating
that the individual (1) “is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as
alcohol dependent or as suffering from alcohol abuse;” (2) has “an illness or mental condition which in the
opinion of a psychiatrist causes, or may cause, a significant defect in the judgment or reliability” of the
individual; and (3) “has engaged in unusual conduct or is subject to circumstances which tend to show that
he is not honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to
pressure, coercion, exploitation or duress which may cause him to act contrary to the best interest of the
national security.”  See 10 C.F.R. § 710.8(h), (j), (l).  The statements were based on the individual's prior
alcohol use and alcohol-related arrests, as well as the diagnosis by the DOE psychiatrist that the individual
suffered from Substance Dependence, Alcohol with Physiological Dependence in Early Full Recision.
DOE Exhibit 2-7.

The individual’s first significant problem related to alcohol was a 1986 arrest for assault and illegal
consumption of alcohol, when he was 19 years old.  Notification Letter at 4.  In November 1991, police
were called to the scene of a domestic disturbance that occurred after the individual had been 
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 For this reason, though the Operations Office cites Criteria H, J, and L of the Part 710 regulations, I do not2

discuss separately below the security concern as it relates to each of the criteria.

drinking.  The individual, who was in the military at the time, was ordered to attend an alcohol rehabilitation
program at his base, followed by attendance at AA meetings over the subsequent six to seven months.
Transcript of Hearing (Tr.) at 20.  In the fall of 1992, the individual was found unconscious in a parking lot
outside of a restaurant, and upon being taken to the hospital was found to have a blood alcohol content of
0.316 percent.  Tr. at 22.  In March 1993, the individual was charged with driving while intoxicated by
military police at his base, for which he was fined $300 and “reduced in grade.”  Tr. at 19-20.

When the individual was interviewed in May 1994 in connection with his application for a DOE security
clearance, the individual stated that he had not drunk since the March 1993 DWI incident, and that he did
not intend to drink alcohol in the future.  DOE Exhibit 1-2.  The DOE granted a security clearance at that
time.

In November 2000, during a routine reinvestigation of the individual’s suitability for a clearance, the
individual informed the DOE that he had been drinking once or twice a year, but that the last time he had
drunk was on a cruise in November 1999, when he consumed three or four beers and became intoxicated.
DOE Exhibit 4-3 at 13, 23-26.  Twice during a November 2001 personnel security interview, the individual
stated that he did not feel he then had an alcohol problem, Id. at 23, 35,  and stated that he had “no
intentions of abusing alcohol in the future.”  DOE Exhibit 1-4.  The DOE determined that the individual
should continue to hold a clearance.  This decision was followed approximately seven months by the
individual’s July 2001 arrest discussed above, which led to the present proceeding.

All of the concerns in the present case relate to the individual’s use of alcohol.   Both the DOE psychiatrist2

and the individual’s treating physician, who has been certified by the American Society of Addiction
Medicine since 1986 and has worked “with addicts and alcoholics for the last 15 years or so,” Tr. at 135,
agree that the individual meets the criteria for Alcohol Dependence, and the individual described himself
at the hearing as “alcohol dependent” and “an alcoholic.”  DOE Exhibit 2-7; Tr. at 72, 108-09, 114.
Excessive use of alcohol raises a security concern due to the heightened risk that an individual’s judgment
and reliability will be impaired to the point that he will fail to safeguard classified matter or special nuclear
material.  E.g., Personnel Security Hearing, 28 DOE ¶ 82,857, Case No. VSO-0479 (2002).

B.  Whether the Security Concerns Have Been Resolved

A hearing under Part 708 is held “for the purpose of affording the individual an opportunity of supporting
his eligibility for access authorization,” i.e., “to have the substantial doubt regarding eligibility for access
authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  “In resolving a question concerning an individual's
eligibility for access authorization,” I must consider
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the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to
include knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the voluntariness of participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors.

10 C.F.R. § 710.7(c).

In the present case, there is no dispute that the individual has abstained from drinking alcohol since his
arrest for Public Intoxication on July 6, 2001.  Because the individual presents no apparent security concern
so long as he continues to abstain from using alcohol, the critical factors in this case are the absence or
presence of rehabilitation and the likelihood of recurrence of the individual’s habitual and excessive
drinking.

The DOE psychiatrist explained in his November 22, 2001 report why he did not believe there was
adequate evidence of rehabilitation or reformation in the individual’s case.

The subject went through an extensive alcohol-rehabilitation program in the military a decade ago.
In addition, he also went through a religious-sponsored counseling program the following year.  In
spite of this, he has relapsed at least twice in the past two years, in November of 1999 and in July
of 2001.  During both relapses he became intoxicated and he was arrested in July of 2001 for
Public Intoxication.  Therefore, these can not be considered “minor slips.” Rather, they are serious
relapses.  In addition, he has no insight into the fact that he is alcoholic, in spite of the VA hospital
and the [Air Force] Alcohol Treatment Program having diagnosed him as such.  He also appears
not to have a good understanding of alcoholism, including the fact that it is a time-independent trait,
rather than a time-dependent state.

DOE Exhibit 3-7 at 35.  In response to the DOE psychiatrist’s conclusions regarding the individual’s lack
of insight, the individual stated the following at the hearing:

I have never denied that I've had a problem with alcohol.  I've been asked in the past if I believe
that I was an alcoholic and I have said no, which is -- and the reason behind that is due to my
spiritual beliefs, which are God and the Bible.  I have been taught that drinking to drunkenness is
a sin and that I should not do it. 

Through meeting with [my treating physician], we've discussed the issues, as far as the medical
world and the religious world and how they differ from each other, and there are some vast
differences in terminology and agreement on how to deal with some of these -- how to deal with
some items, but with this . . . in mind, whether I classify myself as an alcoholic or as a drunkard,
per the Bible, it is a moot point to me, I have a problem, and I'm 
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willing to do whatever it takes to maintain sobriety regardless of whether or not my access
authorization is reinstated. 

To me, I do have an alcohol problem, and I've had an alcohol problem for many years.  I don't
deny that I do.  It's just when I'm asked a specific question about being an alcoholic in the past, I
really didn't understand that term, and based on my spiritual beliefs, I've been told to pretty much
reject that, but I do believe that I have an alcohol problem, and when it comes to [the DOE
psychiatrist’s] field, or [my treating physician’s] field, yes, I would classify myself as an alcoholic.

Tr. at 71-72.  After hearing this statement from the individual, the DOE psychiatrist stated, “Well, I think
you're saying things now that you didn't say when I examined you, so that you're, I would say, on the road
to recovery.”  Nonetheless, when asked about the individual’s risk of relapse, the DOE psychiatrist opined
that the individual had a greater than 50 percent chance of relapsing within the next 5 years.  Tr. at 104-05.

The physician who has treated the individual and who testified on the individual’s behalf at the hearing
stated, “I would be astounded if you had a relapse within this five-year period.  I think the chance is less
than ten percent.”  Tr. at 123.  When asked the same question again later at the hearing, he stated, “I said
less than ten percent.  I'm tempted to say zero, but I'm not that stupid.  I suppose there is a chance of it,
but I can't foresee any circumstance that's going to happen.  He'd walk away from this job tomorrow if it
meant he had to drink to keep it.  It just isn't going to happen.”  Tr. at 154-55.

The discrepancy between the opinions of these two qualified experts is significant, as the individual’s
physician acknowledged: 

I interpret a lot of this, obviously, vastly different from [the DOE psychiatrist], but a lot of it is in
light of what [the individual is] willing to do now.

For what it 's worth, you know, I think perhaps one difference between me and [the DOE
psychiatrist] -- or a couple of differences, you know, is I've not written books, I've not published
all those articles, but all I've done is work with addicts and alcoholics for the last 15 years or so.
I see them day in and day out.  Over time, I've been fooled.  There have been some that I thought
would make it and people -- and they didn't, and I've been surprised by people that stayed clean
that I didn't think they would, and vice versa.  So it's an unpredictable field,  you know, and we're
making guesses when we predict somebody's ability to stay clean or sober. 

. . . .
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But over time -- but I think in the last four or five years, I've gotten pretty good at it.  I mean, I
haven't been blown out of the waters -- I can't remember the last time I made a prediction like this
and was proven wrong, actually. 

Tr. at 135-36.  The DOE psychiatrist offered a different explanation for the discrepant prognoses, pointing
to a “conflict” faced by the individual’s treating physician.

So I always found that somewhat of a conflict when I was practicing, and I'd have to fill out like
a Social Security disability for somebody or workmen's compensation for somebody, and, you
know, this is my patient, it's my responsibility to do what's in their best interests, so I think in --
when you're on the edge, you tend to -- in those instances, to do what's best for your patient.  So
that's the only thing I could say that might be different between where we're both sort of coming
from in this. 

Tr. at 172.

Another possible difference I raised at the hearing was the fact that the individual’s treating physician has
had more extensive and more recent interaction with the individual than has the DOE psychiatrist.  The
DOE psychiatrist discounted this as a factor:

[DOE Psychiatrist]:  No.  Just because he's seen him more times -- you know, he's seen him five
times -- I mean, the typical managed care office visit is, you know, 40 minutes, or so, and the
follow-up visit could be 20 minutes or half an hour or 15 minutes. 

So, I mean, I have seen him for two hours, but I don't know what I would --

[Individual’s Physician]:  But you only saw him that one moment in time. 

[DOE Psychiatrist]:  Right.  But I have 20 years' worth of moments in time in terms of his file, in
terms of, you know, his history, and reading that, I get a longitudinal picture of somebody.  There
is lots of information in his security file about somebody over time. 

MR. GOERING:  Up to November of [2001] --

[DOE Psychiatrist]:  The point that I saw him. 

MR. GOERING:  Now --

[DOE Psychiatrist]:  Let me say something.  I'm a little bit skeptical about sort of suddenly finding
the way, or this -- it's like finding God, all of a sudden, or finding, you know, the answer all of a
sudden. 
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Most of what we know about addiction and dependence is that it's sort of more of a gradual
process.  So I'm just a little bit skeptical that, you know, [the individual] sort of has found
something between November and December, in that one month, other than the shock of seeing
my report that wasn't favorable to him. 

It's usually a process, rather than sort of an ah-ha event.  So it just makes me a little bit skeptical.

MR. GOERING:  Although, in hindsight . . . , looking over the course of a period of a  person's
life, . . . there is a point -- assuming that they never partake again, in hindsight, there was some
moment where . . . something happened to make him not relapse in the future.

[DOE Psychiatrist]:  Right, and it could have been my report, because I think he could have seen
that alcohol had a big impact on his military career, and then now all of a sudden alcohol is having
a big impact on his [DOE facility] career, so that could have been a major kind of jolt, but, you
know, I guess -- well, to me, he is showing evidence of rehabilitation or reformation, it just boils
down to is it adequate. 

Both experts acknowledge that certain generalizations can be drawn from research on addiction and
recovery.  E.g., Tr. at 163.  However, in evaluating the testimony of the two experts, I found a greater
willingness on the part of the individual’s treating physician to see beyond those generalizations in the
individual’s case.  Rather than the other possibilities discussed above, I believe this to be primarily
responsible for the difference between the two prognoses offered in this case.

For example, the DOE Psychiatrist appears to allow for no possibility of adequate rehabilitation or
reformation from alcohol dependence in any less than two years.

[DOE Counsel].   So it's been nearly 12 months or a year.  Does that weigh into your
consideration in terms of his potential for relapse?

[DOE Psychiatrist].   I think if you can go one year, your risk of relapse is better than if you've
only gone a couple of months, but the problem is that his pattern is long periods of abstinence and
then relapsing.

I can say, also, just for the record, that I've changed my recommendations over the years.  I used
to recommend a year to show adequate evidence of rehabilitation or reformation, but I've had
many repeat evaluations of people that I've evaluated over the years and I've just become more
conservative. 

I rarely ever recommend a year, except, as I said before, somebody with alcohol abuse, with no
history of going through treatment, but two to three years is, I think, a lot more reasonable given
what the stakes are and what the issue is. 



- 8 -

Q.   If [the individual] produces evidence today, . . . that he's attended maybe 30 to 40
sessions of AA, and that's just a guess, he can confirm that later, since January of this year, does
that weigh in on  your evaluation?  Does that change your recommendation at all?

A.   I haven't heard what he said.  You know, the minimum I would always have is two
years.  So it would never go down to one year, you know, unless I -- well, let's say for all
practical purposes it's been one year since his last drink, but no matter what he says, I would
not agree to that. 

The minimum would be -- for somebody with alcohol dependence, that's relapsed after going
through treatment and who said they would never drink again, it would be two years. 

Tr. at 66-68 (emphasis added).

In contrast to the above testimony, the individual’s treating physician testified as follows regarding “the
appropriate time frame” for showing rehabilitation or reformation.

It's not any -- I don't think you can write it down.  I think it depends on the person, the history.
In your case, you know, I think you met it.  I'm not sure I can really put it in writing.  I mean, you've
got this huge block of sobriety, with a couple of relapses that have been disastrous, and you've
made an effort to make sure they don't occur again, and you've made tremendous progress, I think,
especially compared to where you were.  

So I don't think you can -- I think -- I don't think you can create a recipe that somebody has to
fit and everybody needs to fit in there. 

Just from my experience in working with addicts, you know, there is just too much variability from
one case to the next.  There are some people that I've seen that have had ten years clean that I
wouldn't trust them another 30 seconds, . . .

As would be expected, the physician’s testimony also reflects more in-depth knowledge and understanding
of the individual’s recovery efforts.

I've looked through [the DOE Psychiatrist’s report].  Of course, my opinion is different on this
because I've known you in a different capacity than [the DOE Psychiatrist] has known you. 

Actually, I spoke with you as early as probably December and January, and I finally met you in
April once I went into private practice.  I spent a couple of hours with you the first time, and I've
had four or five visits with you since. 

A lot has happened since then.  You've been attending AA meetings on a regular basis three times
a week.  You're recording that.  You've had a lot of conversations about this conflict 
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with religion and the 12-step program, the medical model and the disease concept, and I think that I have
a pretty good understanding of where you're coming from on that, and I think you also understand where
I, and most of us in the medical profession, are coming from on that, and I think basically you're pretty
much in agreement with our philosophy about the diagnosis and about the concept of staying clean and so
forth. 

You've asked for Antabuse, you're on Antabuse now, and you did that on your own.  You
understand that Antabuse is something that you can take theoretically indefinitely, but most people
I put Antabuse on just use it, mentally, when they are in periods of crisis. 

We've talked about you coming off of Antabuse during periods of stability.  When things in your
life are rocky, when they are unstable, if you're in a marriage that's not going well, if you're headed
for divorce, if you're going out of town for a family reunion or somebody else's wedding, you've
already agreed you would ask for Antabuse and take it in preparation for that trip.  It's going to last
for seven days, so if you take it a week before you go, you don't have to take it there, it would still
be effect, and you don't think you would drink if you were taking Antabuse, and I think that's
helpful.

. . . .

I offered things like Antabuse and Revia, Maltrexone, and we talked about them a lot, and I didn't
have any real strong feelings.

I don't feel that anybody should be pressured to take any of those medications, but I always offer
them, and he felt that . . . the Antabuse would be preferable, because he knows that on Antabuse
he can't drink.  Revia, he actually rejected, because he knows -- he knows that he could take
Revia and he could still drink and get away with it. 

Revia, supposedly, decreases cravings for alcohol, and so if you have a serious alcohol problem
and  you drink and go off the deep end, if you're on Revia, you can stop at a couple of drinks, you
don't go off the deep end, as he's done.  You have fewer cravings.  So a lot of people, if given a
choice between the two drugs, will choose Revia because they feel that Revia will enable them to
be a controlled drinker. 

What I find is that people that haven't made a decision to give it up yet will choose Revia, because
they feel if they are on Revia that they are not as likely to get in trouble, but -- and yet they can still
drink, but he didn't choose that, he chose Antabuse, because he didn't want to drink at all, and I
thought that was significant. 

           
Tr. at 114-16, 129-30.  

The physician contrasted the individual’s current rehabilitation efforts with the treatment he received in the
early 1990s.
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If you're in the military and your commanding officer thinks you've got a problem, you go to
treatment.  You go, and you don't have much really to say about it.  You just go and you do it.

. . . .

He says you're an alcoholic, okay, you're an alcoholic.  You go through it.  But what that does,
unfortunately, is you build up all these resentments, you get all this anger about the fact that you're
having to do it and you don't want to do it, and one of the worst things you can do to an alcoholic
is force them into treatment when they are not ready, because then it sours them for the experience
in the future. 

I think the experiences then actually had an impact on his mental attitude and impression of AA and
all this now and there are some hurdles that he's had to get over because he was forced into that
back then. 

There was no question that he was an alcoholic back then, but he wasn't ready yet, he hadn't made
those quantum changes, he hadn't come to terms with it, he hadn't had enough consequences yet
at that time, he still felt, I suspect, but he didn't tell me this, but I suspect, like he could control this,
he could somehow dictate what his future was going to be with alcohol.  He had to have some of
these unpredictable consequences, some of these unpredictable relapses, to really come to terms
with how bad this was. 

Tr. at 136-37.
          
Bolstering the prognosis of the individual’s treating physician was the testimony of the individual, who words
and demeanor reflected a keen desire to succeed in maintaining his sobriety:

I have a support system in place . . . for now, I've got [my treating physician], I've got AA, I've got
numbers of people from AA, people that I trust and actually think pretty much along the same lines
I do.  I have Antabuse that I can use, if I feel that I'm going to be in a situation that may lead to
drinking, okay, and even though I don't plan on drinking, . . .  I've got [the DOE’s Employee
Assistance Program] to utilize.  I've got friends, my ex-wife is one of the big ones, I guess, that I
can talk to about -- about my drinking problem.  I've got church -- a huge one.  I don't really have
contacts there, but the Bible and the people that I hang out with there are just awesome, and I can
utilize them as a tool. 

Some of these things I had in place before, and I believe that they are strong reasons why I had
gone long periods of time without alcohol.  The things that scare me are those few individual points
in my -- when I have not wanted to drink that I have to identify and have a plan of action for, and
those are what's important to me, and I believe they are important to you, what do I have in place
at that point in time.  I've covered those as well. 
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 I also find persuasive authority for my conclusion in the government-wide guidelines that were appended “for3

reference purposes” to the Part 710 regulations, as revised in 2001.  66 Fed. Reg. 47061, 47067 (September 11, 2001).
Those guidelines include the following as a “condition[] that could mitigate security concerns:”

Following diagnosis of alcohol abuse or alcohol dependence, the individual has successfully

[DOE Counsel].   No, I think that's -- no, no, that's great.  Thank you.

. . . .

Just a follow-up on that. 

What are your intentions?  I mean, do you plan on staying in the weekly AA meetings that you have
now indefinitely, or how long do you see that continuing?

A.   AA itself? 

Q.   Yes. 

A.   For now, I'm going to keep going three times a week. 

Q.   Do you see yourself --

A.   Indefinitely? 

      Q.   Yes.

A.   I plan on continually going to AA.  

Tr. at 281-83.

The strength of the individual’s support system and his active participation in AA was evident from the
testimony of the individual’s ex-wife, one of his friends (though it appears that the other friend who testified
is not aware of the individual’s alcohol problem), his treating physician, and the leader of one of his weekly
AA meetings.  Tr. at 204-45.
      
III.  Conclusion

Although it is impossible to predict with absolute certainty an individual’s future behavior, the Part 710
regulations call for me to make a predictive assessment.  The DOE psychiatrist provided thoughtful and
sound testimony as to the process of recovery, and risk of relapse, in general, that reflected his long
experience in evaluating cases of substance abuse and dependence.  However, I found the individual’s
treating physician’s testimony to be more helpful to my predictive assessment regarding the
individual.   While my opinion as to the risk of relapse in the individual’s case is not 3
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completed inpatient or outpatient rehabilitation along with aftercare requirements, participated
frequently in meetings of Alcoholics Anonymous or a similar organization, has abstained from alcohol
for a  period of at least 12 months, and received a favorable prognosis by a credentialed medical
professional or a licensed clinical social worker who is a staff member of a recognized alcohol treatment
program.

Id . at 47069.  In the present case, the individual has clearly abstained from alcohol for a period of over 12 months,
participated frequently in AA meetings, met the requirements for rehabilitation set by a credentialed medical professional,
and has received a favorable prognosis from that professional.  Tr. at 152.

as optimistic as the individual’s physician (“As certain as I can be.”), Tr. at 152, I find that the chance of
such a relapse is low enough that what risk it does present is acceptable.  For the above-stated reasons,
“after consideration of all the relevant information, favorable and unfavorable,” I conclude that restoring the
individual’s “access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a), 710.27(a).

Steven J. Goering
Hearing Officer
Office of Hearings and Appeals

Date: September 9, 2002



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to variously in this Decision as an access authorization or security clearance.

2/ On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending
procedures for making final determinations of eligibility for access authorization.  66 Fed. Reg.
47061 (September 11, 2001).  The revised regulations were effective immediately upon publication
and govern the present Decision.

* The original of this document contains information which is subject to withholding from disclosure under
5 U.S.C. 552.  Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 23, 2002
DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: March 6, 2002

Case Number: VSO-0529

This Decision concerns the eligibility of XXXXXXX XXXXXXX XXXXXXX (hereinafter referred to as
"the individual") to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."1/ A Department of Energy Operations Office (DOE) suspended the individual's access
authorization under the provisions of Part 710.2/  As set forth in this Decision, I have determined on the
basis of the evidence and testimony presented in this proceeding that the individual’s security clearance
should not be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or are
applicants for employment with DOE contractors, agents, DOE access permittees, and other persons
designated by the Secretary of Energy for access to classified matter or special nuclear material.  Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to 
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whether the granting or continuation of access authorization will not endanger the common defense and
security and is clearly consistent with the national interest."  10 C.F.R. § 710.7(a).

In this instance, the individual was granted a security clearance by DOE as a condition of his employment
with a DOE contractor.  However, the DOE Office of Safeguards and Security (DOE Security) initiated
formal administrative review proceedings by informing the individual that his access authorization was
suspended pending the resolution of certain derogatory information that created substantial doubt regarding
his continued eligibility.  This derogatory information is described in a Notification Letter issued to the
individual on January 7, 2002, and falls within the purview of potentially disqualifying criteria set forth in the
security regulations at 10 C.F.R. § 710.8, subsections h and j.   More specifically, Attachment 1 to the
Notification Letter (Attachment 1) alleges that the individual has: 1) “[a]n illness or mental condition of a
nature which in the opinion of a psychiatrist, causes or may cause, a significant defect in judgment or
reliability" (Criterion H); and 2) "[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed
by a psychiatrist . . . as alcohol dependent or as suffering from alcohol abuse” (Criterion J).  The bases for
these findings, as stated in Attachment 1, are summarized below.

Regarding Criteria H, Attachment 1 states that on July 24, 2001, the individual was examined by a DOE
consultant psychiatrist (DOE Psychiatrist).  In his report, dated August 28, 2001, the DOE Psychiatrist
states his medical opinion that the individual meets the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition (DSM-IV) criteria for a mental condition, Alcohol-Related Disorder, Not
Otherwise Specified.  The report states further that this mental condition causes a significant defect in the
individual’s judgment and reliability, as demonstrated by the individual’s decision to continue to drink
notwithstanding the difficulties he has had in the past with alcohol, and with the risk of jeopardizing his
security clearance and livelihood.

With regard to Criterion J, Attachment 1 again notes the diagnosis of the DOE Psychiatrist, and additionally
states that the individual has been arrested twice for Driving Under the Influence (DUI), in May 1985 and
in December 1992.  During a Personnel Security Interview (PSI) conducted with the individual on March
2, 1995, Attachment 1 states that the individual admitted that in February 1994, he was involved in a
domestic violence incident in which he pushed and slapped his wife, after he drank to the point of
intoxication.  During the same PSI and a subsequent PSI conducted with the individual on July 3, 2001,
the individual recounted past attempts to control his drinking by voluntarily entering into a treatment
program and  obtaining a prescription for Antabuse, which he took for six to eight months.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on March 6, 2002, the individual
exercised his right under Part 710 to request a hearing in this 
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matter.  10 C.F.R. § 710.21(b).  On March 8, 2002, I was appointed as Hearing Officer in this case.
After conferring with the individual and the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date
was established.  At the hearing, the DOE Counsel called a Personnel Security Specialist and the DOE
Psychiatrist.  Apart from testifying on his own behalf, the individual called a psychiatrist (Individual’s
Psychiatrist), his supervisor, a co-worker and two close friends.  The transcript taken at the hearing will
be hereinafter cited as "Tr.".  Various documents that were submitted by the DOE Counsel and the
individual during this proceeding constitute exhibits to the hearing transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate instances in which
there are disparate viewpoints regarding the information presented in the record.

The individual was granted a DOE security clearance in 1984 as a condition of his employment with a DOE
contractor.  A periodic reinvestigation of the individual’s eligibility to hold an access authorization
uncovered certain derogatory information relating to the individual’s use of alcohol.  Upon receiving this
updated information, a Personnel Security Interview (PSI) was conducted with the individual on July 3,
2001.  The individual was then referred to a DOE Psychiatrist who examined the individual on July 24,
2001.  Below is the pertinent history of the individual’s use of alcohol as revealed during the PSI,
psychiatric interview and record of this proceeding.

The individual began drinking at a relatively early age but his consumption of alcohol apparently did not
become problematic until later in life.  In May 1985, the individual was arrested on a charge of Driving
Under the Influence (DUI), and during the 1989-90 time frame the individual’s drinking became habitually
excessive.   At this time, the individual’s mother was stricken with cancer and the individual was unable to
cope with her illness.  During the early 1990's, it was common for the individual to drink 10-12 beers per
night.  To further exacerbate the stress the individual was experiencing, the individual’s father also began
to have serious health problems.  The individual’s mother died in December 1992, and within two weeks
of her passing the individual received a second DUI at which time the individual registered a blood alcohol
level of .13.  As a result of the December 1992 DUI, the individual was fined and placed on three years
probation.  In April 1993, the individual’s father passed away.

During 1993, the individual began to drink hard liquor, usually scotch, and his level of alcohol abuse
increased.  At this time, the individual was married with one child.  The individual’s marriage deteriorated
and there were at least two instances of domestic violence when the individual was admittedly intoxicated.
The first reported 
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incident occurred in February 1994, when the individual reports that his wife depleted their bank account
without his knowledge and then lied about it.   Following a heated argument, the individual pushed and
slapped his wife, and then dragged her down the hall after she fell over a child barrier.  The second incident
occurred in April 1994, when the individual states that his wife left their house late at night with their small
child to visit another man with whom the individual believed she was having an affair.  The individual
confronted her at the man’s house and then enraged he returned home, threw out her clothes and “trashed”
a portion of the house.  The individual’s wife reported that he pushed her on this occasion and she obtained
a restraining order against the individual.

Immediately following the second domestic incident, the individual recognized that his drinking was out of
control and in April 1994, he voluntarily admitted himself into an alcohol treatment program administered
by his health care provider.  This program was officially twelve to fourteen weeks in duration.  However,
the individual continued to meet with members of the support group on a regular basis for nearly a year and
a half, even though the health care provider no longer furnished a facilitator or meeting place.  The individual
remained abstinent throughout this period and for a period of time thereafter.  The individual was separated
from his wife during this time and in September 1996, their divorce became final. 

In early 1997, the individual began to drink again, initially only in moderation, limited to two beers or a few
glasses of wine.  However, the individual’s drinking again became problematic.  Although the frequency
of his drinking did not increase, he began to “binge” drink at times when he was angry or under stress.  The
individual reported that there were about fifteen times during the year when he bought a six-pack of beer
or bottle of wine, sat in his living room and got “snookered.”  The individual’s girlfriend voiced her concern
when the individual drank excessively.  Attempting to rectify his drinking, the individual briefly attended
Alcoholics Anonymous (AA) and other group counseling, but did not find them helpful to meet his
circumstances.   The individual  therefore made the decision in 1998, to acquire a prescription for Antabuse
from his health care provider.  Antabuse is a medication, usually taken in pill form, that causes severe
physical reactions if alcohol is subsequently consumed.  The individual states that he decided to go on
Antabuse in order to afford him time to examine the way he was improperly using alcohol to relieve stress.
The individual remained on Antabuse, and thus abstinent from alcohol, for six to nine months.

In 1999, the individual made the decision to resume drinking once again.  The individual states this decision
was prompted by his girlfriend who persuaded him that he should not remain on Antabuse indefinitely but
learn to control his use of alcohol. According to the individual, his drinking was not a problem from the time
that he resumed drinking in 1999 until his interview with the DOE Psychiatrist in July 2001.  However, the
individual reported to the DOE Psychiatrist that on four or five occasions 
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during the preceding year, he drank while at home to a point of intoxication that he felt he could not legally
operate a motor vehicle.  Later, during that interview, the individual stated that he realizes that he is
becoming intoxicated when he would attempt to drink after his glass is already empty.

After receiving the Notification Letter in January 2002, the individual obtained another prescription for
Antabuse and resumed taking the medication.  The individual has been abstinent since that time.  The
individual maintains that he did not do so because he was unable to control his use of alcohol, but to assure
DOE that he is willing to remain abstinent to retain his security clearance.  The individual has also resumed
weekly group counseling sessions.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which the
burden is on the government to prove the defendant guilty beyond a reasonable doubt.  See Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996).  In this type of case, we are dealing
with a different standard designed to protect national security interests.  A hearing is "for the purpose of
affording the individual an opportunity of supporting his eligibility for access authorization."  10 C.F.R.
§ 710.21(b)(6).  Once DOE Security has made a showing of derogatory information raising security
concerns, the burden is on the individual to come forward at the hearing with evidence to convince the
DOE that restoring his access authorization "would not endanger the common defense and security and
would be clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard implies that
there is a strong presumption against the granting or restoring of a security clearance.  See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly consistent with the national interest" standard for the
granting of security clearances indicates "that security determinations should err, if they must, on the side
of denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905
(1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving
the question of the individual's eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After 
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3/ DSM-IV states that the Alcohol-Related Disorder NOS category is for disorders associated with
the use of alcohol that are not classifiable as Alcohol Dependence, Alcohol Abuse, Alcohol
Intoxication, Alcohol Withdrawal, etc.  DSM-IV at 204; Exh. K.

due deliberation, it is my determination that the individual’s access authorization should not be restored
since I am unable to conclude that such restoration would not endanger the common defense and security
and would be clearly consistent with the national interest.  10 C.F.R. § 710.27(d).  The specific findings
that I make in support of this determination are discussed below.

A.   Criteria H & J; Mental Condition/Alcohol Use

1.  Derogatory Information

In his report to DOE, the DOE Psychiatrist diagnosed the individual with Alcohol-Related Disorder, Not
Otherwise Specified (NOS) under criteria set forth in the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition (DSM-IV).3/  In explaining his diagnosis, the DOE Psychiatrist states in his
report: “[The individual] does have a history of alcohol abuse, and there have been some remissions from
this. . . . [The individual] continues to use alcohol despite a history of problems affecting his dealings with
others, and having had problems with the law.  He also continued to drink notwithstanding the risk of
jeopardizing his security clearance. [The individual] is particularly vulnerable to decompensations with
alcohol.  In the past, when faced with stressors, his drinking has materially increased.”  Exh. 10 at 6-7.  The
DOE Psychiatrist further opined that the individual “has a significant defect in judgment by continuing to
drink notwithstanding the difficulties he has had in the past.”  Id. at 7.  These past difficulties include two
arrests for DUI, in 1985 and 1992, incidents of domestic violence in 1994, and the individual resorting to
Antabuse in 1998-99 to control his binge drinking.

The DOE Psychiatrist further elaborated at the hearing that at the time the individual sought treatment in
1994, he clearly met the DSM-IV criteria for Alcohol Abuse.  Tr. at 58.  The DOE Psychiatrist believes
that the individual “achieved rehabilitation and reformation at least to an extent” during the nearly three-year
period, from 1994 to 1997, when the individual underwent group counseling and remained abstinent.  Tr.
at 60.  However, the DOE Psychiatrist observed that upon resuming drinking in 1997, the individual
relapsed into habitual binge drinking when under stress, leading the individual to resort to Antabuse in 1998.
Tr. at 190.  Thus the DOE Psychiatrist explained that the individual’s decision to resume drinking in 1999
reflected poor judgment: “It’s like having developed allergic reactions to a certain substance.  And
subsequently, common sense and logic dictate that you don’t expose yourself to that substance anymore.
And in the case of [the individual], he is putting himself at risk by getting exposed to a substance that has
caused him problems in the past.”  Tr. at 
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4/ The DOE Psychiatrist believes, however, that the individual’s decision to go back on Antabuse to
guarantee abstinence went “above and beyond” what was necessary.  Tr. at 192.  Without
elaborating, the DOE Psychiatrist cautioned that there may be adverse side effects associated with
continued use of Antabuse.  Tr. at 195.

5/ The DOE Psychiatrist observed: “[T]here are no predictions or guarantees when we are going to
face stressors, when we are going to be faced with certain problems.  And alcoholism is a disease
characterized by exacerbations.  And so again, I subscribe to the idea that individuals who have
had a previous history of drinking to excess should not go back to drinking.”  Tr. at 199-200.

60-61.  In the view of the DOE Psychiatrist, the individual “went back to drinking, knowing full well that
this will trigger or cause a relapse into a more severe form of alcohol-related disorders such as alcohol
dependence or alcohol abuse.”  Tr. at 41.

The DOE Psychiatrist commended the individual for his decision to resume abstinence4/ and group
counseling sessions in January 2002.  On the basis of this revelation at the hearing, the DOE Psychiatrist
modified his diagnosis of the individual to Alcohol-Related Disorder NOS, in Partial Remission.  Tr. at 187.
The DOE Psychiatrist clarified, however, that the individual must achieve a full year of abstinence in order
to be considered in full remission from this mental condition.  Tr. at 188, 202-03.  The DOE Psychiatrist
was thus adamant that the individual still has a mental condition at this time which causes a significant defect
in his judgment and reliability, Tr. at 188, and there remains a substantial risk that the individual would
relapse into excessive use of alcohol at times of high stress were he to resume drinking.  Tr. at 63, 199-
200.5/

On the basis of the report and testimony of the DOE Psychiatrist and the individual’s history of alcohol
abuse, I find that DOE Security properly invoked Criteria H and J in suspending the individual’s security
clearance.  In other DOE security clearance proceedings, Hearing Officers have consistently found that a
diagnosis related to excessive alcohol use raises important security concerns. See, e.g., Personnel Security
Hearing, Case No. VSO-0079, 25 DOE ¶ 82, 803 (1996) (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel
Security Hearing, Case No. VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002 (1995)
(affirmed by OSA, 1995).  In the present case, the Personnel Security Specialist expressed the concerns
of DOE Security during her testimony, observing that the individual’s excessive use of alcohol might impair
his judgment and reliability, and render him susceptible to pressure, coercion and duress.  Tr. at 18-19.
These factors amplify the risk that the individual will fail to safeguard classified matter or special nuclear
material.  Accordingly, I will turn to whether the individual has presented sufficient evidence of rehabilitation
and reformation to mitigate the security concerns of DOE.
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6/ The individual’s supervisor and co-worker corroborated that the individual is a valued and trusted
employee who has demonstrated sound judgment, and there have been no indications of excessive
use of alcohol by the individual in the workplace.  Tr. at 109-11, 115-16, 120.  Two close friends
of the individual further testified that he has not exhibited any signs of excessive alcohol use during
their social interactions.  Tr. at 126, 132-33.

2.  Mitigating Evidence

The individual has presented considerable mitigating evidence in support of his continued eligibility to hold
an access authorization.  The cornerstone of this mitigating evidence is the report and testimony of another
psychiatrist (Individual’s Psychiatrist) who reviewed the report of the DOE Psychiatrist and conducted a
one and one-half hour interview with the individual on April 9, 2002.  In her report dated April 19, 2002,
the Individual’s Psychiatrist expresses the opinion that: “[The individual] does not have an alcohol related
diagnosis at this time and is in no need to treatment.  In fact, he shows extraordinary judgement regarding
his alcohol use. . . . [The individual] has not experienced any alcohol related problems since 1994 and has
never experienced any difficulties at work as a result of alcohol or any other personal problems.  He
understands that he is at risk of developing problems, and chooses to monitor his usage rather than abstain.”
Exh. A.

The Individual’s Psychiatrist explained her opinion in great detail at the hearing.  The Individual’s
Psychiatrist agrees with the DOE Psychiatrist that the individual suffered from Alcohol Abuse before
entering treatment in 1994.  Tr. at 70.  However, their respective views diverge substantially beyond that
point.  Contrary to the DOE Psychiatrist, the Individual’s Psychiatrist believes that the individual achieved
rehabilitation and reformation during the three years, 1994-1997, when the individual underwent treatment
and remained abstinent, Tr. at 103, and that the individual did not experience an actual relapse but acted
responsibly in choosing to obtain a prescription for Antabuse in 1998 to address his perceived problem
with binge drinking.  Tr. at 89-90.  The Individual’s Psychiatrist believes that the individual demonstrated
good judgment in taking Antabuse for six to nine months since this afforded the individual an opportunity
to identify the problem, emotional stress, that caused him to indulge in binge drinking.  Tr. at 68-69.  In her
view, the individual has “very good insight and very quickly realizes when his alcohol intake is either going
over a certain moderate limit, or when his behavior changes in a detrimental way as a result of alcohol.”
Tr. at 69.  Thus, the Individual’s Psychiatrist is firmly of the opinion that the individual’s decision to resume
drinking in 1999 did not signify a defect in judgment as opined by the DOE Psychiatrist but simply a
“relative weighing of the risks” by the individual.  Tr. at 98.  The Individual’s Psychiatrist points out that the
individual has had no reported alcohol incidents since 1994, and has maintained a reputation as an excellent
employee on his job.  Tr. at 72-73, 74.6/
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7/ The Individual’s Psychiatrist considers the American disease model to be “overly simplified,” Tr.
at 81, in that it places too much emphasis on biological factors  and discounts psychological and
social/cultural factors that are more pertinent in the development of alcohol problems in many
individuals.  Tr. at 78-79.  In the present case, the Individual’s Psychiatrist believes that the
individual’s alcohol difficulties resulted from his inability to manage emotional stress, but believes
the individual now appears better equipped to handle those types of situations.  Tr. at 99-100.

8/ While the Individual’s Psychiatrist believes that the individual exercised good judgment in seeking
Antabuse, she recognized that the individual’s drinking had reached a severe stage at that point:
“[T]hen when he began again, after about six months, apparently his drinking became out of control
again.”  Tr. at 88-89.

It is clear, however, that the root of the conflict between the DOE Psychiatrist and Individual’s Psychiatrist
is that they subscribe to different schools of psychiatric thought.  The Individual’s Psychiatrist readily
conceded that she does not agree with the prevailing view in the psychiatric community that a person, such
as the individual, should not drink again once they have experienced a serious drinking problem in their life.
Tr. at 70-71, 78.  Although she admits that this approach, what she referred to as “American disease
model,” is the predominant view, she considers it to be “theory as opposed to fact” and a “catch-22" in
which patients such as the individual, who decide to continue drinking, are diagnosed with having an alcohol
problem on the basis of that decision.  Id.7/  The DOE Psychiatrist similarly pointed out the difference in
their respective positions: “There are two schools of thought in that regard, and obviously [the Individual’s
Psychiatrist] subscribes to the school of thought that an individual who has had problems with alcohol, like
alcohol dependence or alcohol abuse, can safely return to drinking.  And of course the opposing view of
that is apparent.  I believe that an individual who has had alcohol abuse or alcohol dependence, . . . wherein
problems have come up with their school, with their jobs, or with their families, or problems with their
physical health or problems with the law, I think individuals who fall into that category should not go back
to drinking.”  Tr. at 198-99.

I have thoroughly considered the conflicting opinions of the psychiatrists in this case and I must defer to the
opinion of the DOE Psychiatrist in this instance.  There is no dispute that the individual had a serious
problem of alcohol abuse during the years prior to 1994 when he had two DUIs and two reported incidents
of domestic violence.  While the individual underwent treatment and three years of abstinence, I find
revealing his experience when he decided to resume drinking in 1997.  Within one year, his drinking
escalated to habitual binge drinking.  After trying AA and group counseling to no avail, the individual
resorted to Antabuse, which I consider an extreme measure to control one’s drinking.8/  I note that this
reemergence of excessive drinking occurred at a time when the high stress factors that ostensibly caused
his previous period of alcoholism, specifically the deaths of his parents and a failing 
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marriage, were no longer present in his life.  Thus, I share the view of the DOE Psychiatrist that the
individual’s decision to resume drinking in 1999 was ill-advised.  Correspondingly, I  find that the diagnosis
of the DOE Psychiatrist that the individual has a mental condition, Alcohol-Related Disorder NOS, to be
amply supported by the record of this case.  While the DOE Psychiatrist now considers this mental
condition to be in partial remission, he continues to believe that it causes a significant defect in the
individual’s judgment and reliability at this time.  I therefore find that the individual has failed to sufficiently
mitigate the concerns of DOE Security related to his mental condition and past use of alcohol.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. §§ 710.8(h) and (j)
in suspending the individual's access authorization.  For the reasons I have described above, I find that the
individual has failed to mitigate the legitimate security concerns associated with these findings.  I am
therefore unable to find that restoring the individual’s access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.  Accordingly, I have
determined that the individual's access authorization should not be restored.  The individual may seek
review of this Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: July 23, 2002 



1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to in this Opinion as access authorization or a security
clearance.

2/ In his evaluation, the DOE psychiatrist concluded that the individual’s responses to MMPI-2
test questions reflected an unrealistic level of virtue, and “shows an unwillingness or
inability to disclose personal information. Individuals with this level of defensiveness tend
to admit few psychological problems.” DOE psychiatrist’s evaluation at 5. 
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This Opinion concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as "the individual")
for continued access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."
1/

I.  Background

For a  number of years, the individual has been employed by a DOE contractor in a position for which a
security clearance is required. In October 2000, the individual was arrested for Aggravated Driving While
Intoxicated (DWI). As required by DOE regulations, the individual reported this incident to DOE Security.
Because this information raised security concerns, the individual was interviewed in 2001 by a DOE
Personnel Security Specialist. The interview did not resolve those concerns, and the individual was
referred to a psychiatrist for an agency-sponsored evaluation. The DOE psychiatrist interviewed the
individual, took blood and urine samples for laboratory testing, and administered the Minnesota
Multiphasic Personality-2 (MMPI-2) test. 2/ After this examination, the DOE psychiatrist provided a
written report of his evaluation to DOE security.

In this report, the DOE psychiatrist diagnosed the individual as suffering from alcohol abuse, and said that
there was insufficient evidence of rehabilitation or reformation. In reaching this conclusion, the DOE
psychiatrist cited the criteria for alcohol abuse set forth in the Diagnostic and Statistical 
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Manual of the American Psychiatric Association, 4  edition, Text Revision (DSM-IV). The DSM-IVth

defines alcohol abuse as being “[a] maladaptive pattern of alcohol use leading to clinically significant
impairment or distress, as manifested by one or more of the following, occurring within a twelve month
period:” (I) recurrent substance use resulting in a failure to fulfill major role obligations at work, school,
or home; (ii) recurrent alcohol use in situations in which it is physically hazardous; (iii) recurrent alcohol-
related legal problems; or (iv) continued alcohol use despite having persistent or recurrent social or
interpersonal problems caused or exacerbated by the effects of alcohol. The DOE psychiatrist found the
individual’s DWI arrests in 1996 and 2000 to be the primary indicator of alcohol abuse. He also relied on
the results of the individual’s blood tests, which showed a slightly elevated reading for the liver enzyme
Gamma Glutamyltransferase (GGT). According to the DOE psychiatrist, this suggested, but did not prove,
that the individual continued to abuse alcohol after his 2000 arrest. DOE Exhibit 3-1 at pages 8-9. 

After reviewing this report and the transcript of the PSI, the Director of the local Security Office
determined that derogatory information existed which cast into doubt the individual’s eligibility for access
authorization. The Director informed the individual of this determination in a letter which set forth in
detail the DOE’s security concerns and the reasons for those concerns. I  will hereinafter refer to this letter
as the Notification Letter. The Notification Letter also informed the individual that he was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt regarding his  eligibility for
access authorization.

The individual requested a hearing on this matter.  The Director forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer.  The hearing was  convened near
the individual’s job site. Eight witnesses testified at the hearing. Testifying for the DOE were a Personnel
Security Specialist, the DOE psychiatrist, and the individual himself. Two of the individual’s co-workers,
his housemate, an Employee Assistance Program (EAP) counselor, and a gastroenterologist testified for
the individual. 

II.  Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession
of the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This
information pertains to paragraph (j) of the criteria for eligibility for access to classified matter or special
nuclear material. 10 C.F.R. § 710.8(j). That paragraph refers to information that the individual has “[b]een,
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” The derogatory information cited
in the Letter consisted of the  DOE psychiatrist’s diagnosis and the individual’s two DWI arrests.   

III.  Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that
in these proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and
circumstances, and make a “common-sense judgment . . . after consideration of all  relevant 
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3/ An ignition interlock system is a device that can be installed in a motor vehicle to prevent
operation of that vehicle by someone who has been drinking alcoholic beverages. In order
to start a vehicle equipped with such a device, the driver must blow into a tube, and the
device measures the driver’s blood alcohol content (BAC). According to the individual, the
device attached to his vehicle would not allow him to drive if his BAC was over .02, and
required that he periodically blow into the tube while operating the vehicle. Tr. at 18. He
estimated that he “blew into that thing 10, 12 times a day every day” for nine months, and
the machine never detected an excessive BAC during that period. Tr. at 18-19.    

information.”  10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable,
that has a bearing on the question of whether restoring the individual’s security clearance would
compromise national security concerns. Specifically, the regulations compel me to consider the nature,
extent, and seriousness of the individual’s conduct; the circumstances surrounding his conduct; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes;  the
likelihood of continuation or recurrence of the conduct; and any other relevant and material factors.  10
C.F.R. § 710.7(c).    

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the individual
an opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the
DOE has made a showing of derogatory information raising security concerns, the burden is on the
individual to produce evidence sufficient to convince the DOE that restoring his access authorization “will
not endanger the common defense and security  and  will  be  clearly  consistent  with  the  national
interest.”   10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752
at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. For the reasons that follow, I conclude
that the individual has not made this showing, and that his clearance should therefore not be restored.  

At the hearing, the individual challenged the accuracy of the DOE psychiatrist’s diagnosis, arguing that
he does not meet the DSM-IV standards for alcohol abuse because his two DWI arrests were almost four
years apart. He pointed out that diagnostic tests that he took after his evaluation by the DOE psychiatrist’s
evaluation showed a low probability for substance abuse. Furthermore, he claimed that the elevated
Gamma GT reading detected as a result of the DOE psychiatrist’s blood test was a “very minor, non-
specific finding,” Individual’s Exhibit 5, caused by strenuous exercise prior to the DOE psychiatrist’s
evaluation, and not by excessive use of alcohol. In this regard, the individual testified that he had not had
an alcoholic beverage since his October 2000 DWI. Tr. at 25. He further stated that continued alcohol
abuse was inconsistent with his status as a marathon runner, Tr. at 14-15, and that after the October 2000
DWI, an ignition interlock system was placed on his vehicle for nine months, and at no time during that
period was he unable to operate that vehicle because of alcohol consumption. 3/  When asked about his
future intentions regarding alcohol use, he replied that “I’m not going to tell you folks that I’m not going
to ever drink again in my life. . . . But I am going to say it’s going to be a cold day in hell, if I am
intoxicated and I get behind a wheel. I am not going to drink to excess anymore.” Tr. at 30.    
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The individual also presented the testimony of an EAP counselor. The counselor testified that in the course
of his employment, he assessed people for substance abuse disorders, and provided counseling to them.
He stated that he had conducted 12 court-ordered counseling sessions with the individual as a result of his
second DWI arrest, and that he did not believe that the individual warranted a diagnosis of alcohol abuse.
Hearing Transcript (Tr.) at 118-119.  When asked about the reasons for this conclusion, he said that 

if you take a look at the language [of the DSM-IV], it’s very specific about reoccurring
within a 12 month time frame. . . . And . . . these two events, although I know that they’re
serious and should be treated as serious, are not reoccurring within a 12 month time frame.
And there is clinical discretion to, you know, to adjust that somewhat. But in my opinion,
that doesn’t come close enough to meet that criteria. 

Tr. at 122. For this reason, the EAP counselor did not refer the individual to an alcohol treatment program,
although he believes the individual would have attended such a program if told that it was needed. Tr. at
123, 127. The EAP counselor further testified that the individual did not exhibit the characteristics of
someone who was experiencing alcohol-related problems in that he was not missing an inordinate amount
of time at work or having problems at home. Tr. at 125-126. Finally, the EAP counselor stated that, even
if the individual warranted a diagnosis of alcohol abuse, the counselor would conclude that the individual
had made an adequate showing of reformation based upon his statement that he had not used alcohol since
his October 2000 DWI. Tr. at 128-129.

The individual also presented the testimony of a gastroenterologist, two co-workers, and his housemate.
The gastroenterologist stated that an elevated GGT level is not necessarily an indication of alcohol abuse,
that strenuous exercise can cause an elevated GGT, and that his review of the individual’s most recent lab
work and his interview with the individual revealed no signs of alcohol abuse. Tr. at 154-162. The two co-
workers testified that the individual is an excellent worker who has shown no signs of alcohol abuse at
work. Tr. at 109-111,145. The individual’s housemate said that he has been sharing a house with the
individual since December and has not seen the individual consume alcoholic beverages. He added that
the individual trains for up to 23 hours a week in preparation for an iron man triathlon. His weekly regimen
includes 30 to 40 miles of running, 10 to 12 thousand meters of swimming and up to 300 miles of biking.
He testified that “going near [alcohol] isn’t even an option for [the individual] right now.” Tr. at 175.   

The individual also presented documentary evidence in support of his eligibility for access authorization.
This material included a written substance abuse assessment performed by a local counseling service and
the results of laboratory and psychologic tests administered by the counseling service after the DOE
psychiatrist’s evaluation. The assessment was based on information provided by the individual during an
interview, and on the results of the Michigan Alcoholism Screening Test (MAST), the Alcohol Severity
Index (ASI), the Substance Abuse Subtle Screening Inventory (SASSI) and the Beck Depression Inventory
(BDI).
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4/ The section of the DSM-IV entitled “Use of Clinical Judgement” states, in pertinent part,
that

The diagnostic categories, criteria, and textual descriptions [in the DSM-IV] are
meant to be employed by individuals with appropriate clinical training and
experience in diagnosis. It is important that DSM-IV not be applied mechanically by
untrained individuals. The specific diagnostic criteria included in DSM-IV are meant
to serve as guidelines to be informed by clinical judgement and are not to be used in
a cookbook fashion.

DSM-IV at xxxii.  

The ASI measures the effect of alcohol use in seven areas of a patient’s life. The potential scores in each
area range from zero to 10, with 10 indicating a severe need for treatment. The individual’s score in all
seven areas was zero, indicating that there was “no real problem, treatment not indicated.” Substance
Abuse Assessment, Individual’s Exhibit 1, at 2. The individual’s MAST score “was ‘2' indicating no
significant mild problems with drinking.” Id. His SASSI and BDI scores correlated with a “Low
Probability of having a substance abuse problem,” and an absence of any depressive disorders. Id.  

The local counseling service concluded that the individual does not 

currently meet the criteria for alcohol abuse or dependence as described by the [DSM-IV].
He does have a history of abuse in the past as evidenced by recurrent driving while
drinking. . . . He is employed, living in a stable environment and reports no alcohol use for
the past 17 months consecutively. If he were to again abuse alcohol as evidenced by his
substance use resulting in a failure to fulfill obligations at work or at home, using again
while driving, substance related legal problems or continued substance use despite having
persistent or recurrent social or interpersonal problems due to the use, he would need to be
re-evaluated for treatment.

Id. at 3. 

As set forth above, the individual has presented evidence tending to support his contention that he does
not suffer from alcohol abuse. However, for the reasons that follow, I accord greater weight to the written
evaluation and testimony of the DOE psychiatrist. During his testimony at the hearing, the DOE
psychiatrist acknowledged that the individual’s two DWIs in a four year period technically did not meet
the criteria for alcohol abuse set forth in the DSM-IV.  Nevertheless, he pointed out that the DSM-IV
guidelines were never intended to be applied in a rote, “cookbook” fashion, but were instead intended to
be used in conjunction with the clinical judgement of a trained professional. Tr. at 47, DOE psychiatrist’s
evaluation at 7. 4/ He then set forth his reasons for going beyond the DSM-IV criteria. 
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One factor considered by the DOE psychiatrist was that both DWIs occurred while the individual held a
security clearance. He reasoned that clearance holders are made aware that DWIs and excessive alcohol
use are unacceptable and could have serious repercussions. Therefore, if the clearance holder is “unwilling
or unable to continue his sobriety in that context, it’s more of a diagnostic sign that he has a problem with
alcohol.” Tr. at 45. 

The DOE psychiatrist also considered the fact that the individual’s blood alcohol content (BAC), measured
after each arrest, was approximately twice the legal limit, but that the individual only admitted to having
consumed a fraction of the amount of alcohol that would be necessary to produce such results. Tr. at 42.
Regarding the 1996 DWI, the individual said that he had had four 20-ounce beers (80 ounces) over a four
hour period prior to his arrest. 2001 Personnel Security Interview (PSI) at 37. However, after the arrest,
the individual’s BAC was measured at 0.17 and 0.16, levels commensurate with the consumption of 12
12-ounce beers (144 ounces) over that same period of time. DOE psychiatrist’s report at 2.Similarly, the
individual stated that in the four hours prior to his 2000 DWI arrest, he consumed three 12-ounce beers
and a half-glass of champagne. PSI at 17. After the arrest, the individual’s BAC registered at 0.16 and
0.14, readings consistent with the consumption of approximately 11 beers. DOE psychiatrist’s report at 3.

An additional factor in the DOE psychiatrist’s diagnosis was the individual’s elevated GGT. In his report,
the DOE psychiatrist stated that normal reference range for GGT at the laboratory that performed the
individual’s bloodwork was 5 to 40, with the individual’s GGT at 46. The DOE psychiatrist then quoted
the DSM-IV: “‘One sensitive laboratory indicator of heavy drinking is an elevation (> 30 units) of . . .
GGT. At least 70 percent of individuals with a high GGT level are persistent heavy drinkers (i.e.,
consuming eight or more drinks daily on a regular basis).’(Page 218).” He opined that excessive alcohol
use is the most common cause of abnormal GGT elevation, and noted that the individual did not seem to
be affected by the next most common causes, i.e., infectious hepatitis, liver damaging medications, or
symptomatic acute medical illnesses. DOE psychiatrist’s report at 6. At the hearing, the DOE psychiatrist
also testified that the individual’s two DWIs suggested that excessive alcohol consumption was the cause
of the elevated GGT reading. Tr. at 49. He added that in order to be considered rehabilitated, the individual
would first have to admit that he has a drinking problem, abstain from alcohol use, and take part in an
outpatient alcohol treatment program of approximately one year’s duration. DOE psychiatrist’s report at
8, Tr. at 68-69.

In support of his contention that the elevated GGT reading was due to intense exercise, and not to alcohol
consumption, the individual submitted a number of articles from the National Library of Medicine and
other sources. These articles examined the effects of long distance running and other strenuous exercise
on the liver and other organs. In essence, they state that heavy exercise can significantly increase the
output of GGT and other liver enzymes. Individual’s exhibit 5. 

The Individual also testified that after reading these articles, he decided to perform a test. He ran 15 miles
one morning, had a blood sample taken later that day and tested, and then had another blood 
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5/ The individual’s testimony suggests that six days elapsed between the two tests. Tr. at 180.
However, the dates on the two lab reports indicate that the first sample was drawn on
February 8, 2002 and the second on March 8, 2002. Individual’s exhibit 4.

6/ “Trauma or unusually vigorous exercise are uncommon causes for elevated [GGT] levels,
and given [the individual’s] . . . training regimen provide a possible, but unlikely,
explanation for his elevated [GGT] liver enzyme levels.” DOE psychiatrist’s report at 6.  

test performed after a period of rest. 5/ The first test produced a GGT reading of 38 units, and the second,
a reading of 34 units. Individual’s exhibit 4. The individual therefore maintains that his elevated GGT was
due to heavy physical exertion, and not to excessive alcohol use.   

The information presented by the individual demonstrates, at most, that strenuous physical exertion can
produce elevated liver enzyme levels. Indeed, the DOE psychiatrist acknowledges this in his report. 6/
However, based on the record in this matter, I agree with the DOE psychiatrist that the individual’s
elevated GGT was more likely due to alcohol consumption than to exercise. In this regard, the DOE
psychiatrist testified that his laboratory tests of the individual did not indicate the existence of heavy
exercise trauma. 

In my labs, [the individual] has a few minor abnormalities, a slightly elevated BUN, a
slightly [diluted] blood volume as manifested by a low hematocrit, but that’s about it. The
other things which often can be abnormal with exercise are normal in his case. One of them
is the total bilirubin. His is even on the low side. If you run a lot, . . . you can cause blood
cell hemolysis, rupturing of the little blood cells that you’re traumatizing as you’re running
along and that will increase your bilirubin, and that’s pretty commonly found in runners.
And his was on the low side when I saw him. White blood count is typically up, and his is
on the low side. His other two liver enzymes, AST and ALT are within normal range. So
. . . it doesn’t look like he’s been having heavy trauma from running.

Tr. at 54-55. Moreover, even if I were to find that the individual’s exercise regimen resulted in raised GGT
levels, this would not preclude excessive consumption of alcohol by the individual. This is because, as
pointed out by the DOE psychiatrist, it is possible that both factors contributed to the elevated reading. Tr.
at 53. 

It is the individual’s position that the excessive consumption of alcohol could not have been a contributing
factor because he has not consumed any alcoholic beverages since his October 2000 DWI. Tr. at 23, 25.
However, I did not find the individual’s testimony concerning his level of alcohol consumption to be
credible. As an initial matter, in his communications with the DOE the individual repeatedly and grossly
understated the amounts of alcohol that he had consumed prior to each of his DWIs. DOE exhibits 1-3,
pg. 4 and 1-5, pg. 2; DOE psychiatrist’s report at 2, 3; PSI at 14-17; 62. At the hearing, when asked about
his alcohol consumption prior to each of his arrests, he admitted that he drank amounts sufficient to
produce the BAC readings taken on each occasion. Tr. at 25, 37-
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38. He explained that he did not intentionally misstate the amounts that he consumed, but that after having
19 months to think about it, his recollection now was that he had consumed amounts consistent with the
BAC readings. Tr. at 37. Because I believe that the passage of significant amounts of time tends to
degrade, and not to enhance, one’s memory, I conclude that the individual intentionally minimized the
amounts of alcohol that he drank before his arrests. 

In addition, testimony given during the hearing by one of the individual’s own witnesses, a co-worker,
directly contradicted the individual’s claim that he has abstained from alcohol use since his 2000 DWI.

Q. When was the last time you saw [the individual] have a drink of alcohol?
A. I think I’ve seen him have one drink in the last 18 months, and it was – it happened to be

a beer. . . . And I think – I believe I’ve seen him have one drink, one beer over the holidays,
and it was at his house, and we had a beer together. But when we were working jobs, he
would always have to blow into that goofy tube, and so I know that he didn’t have a drink
for the eight months that that was on, that that device was on his car.

Q. So that was this year, this past holiday? 
A. Would have been last year, particularly if it was around the holidays.
Q.  So in ‘01 around Christmas?
A. Thanksgiving or Christmas, that kind of holiday, yes.
Q. Of 2001?
A. Yes. I’d forget and be social and, you know, he’d come over to the house or something and

I’d say, “Oh, you want a beer?” I’d be having a beer. And he’d say, “No, but I’ll take a
Pepsi.”

Q. You mean in ‘01 or ‘00?
A.  ‘01. It’s ‘02 right now, so it would have been ‘01 maybe.
Q. So it would have been ‘01?\
 A. Yes.

Tr. at 150-151. The individual testified that his co-worker was mistaken, and that the incident to which
he referred occurred before the October 2000 DWI. Tr. at 182. However, the co-worker specifically tied
the incident to the 2001 Thanksgiving-Christmas holiday season. In view of this fact, and in light of the
individual’s history of minimization of his alcohol use, I find the co-worker’s testimony in this regard to
be more convincing. 

Moreover, the individual’s lack of candor concerning his alcohol use undermines the validity of the
favorable assessments that he received from the local counseling service and, during the hearing, from the
EAP counselor. This is because each of these assessments relied, in substantial part, on information
provided by the individual during interviews conducted with the individual. Substance 
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7/ This information specifically included the individual’s assertion that he had abstained from
alcohol use since the October 2000 DWI. Individual’s exhibit 1 at 2, 3; Tr. at 128.

Abuse Assessment, Individual’s exhibit 1 at 2; Tr. at 130. 7/ For these reasons, I attribute greater weight
to the DOE psychiatrist’s assessment than to those proffered by the individual. The individual, to his
credit, candidly admitted he does not intend to give up drinking alcohol, but will instead attempt to limit
his usage, especially on occasions when he will be driving. Tr. at 30. Given the fact that he tried to limit
his drinking after his first DWI and was subsequently arrested again for that same offense, I am not at all
confident that the individual can continue to drink, and at the same time, avoid substantial alcohol-related
legal and professional problems. I therefore concur with the DOE psychiatrist’s diagnosis that the
individual suffers from alcohol abuse, with insufficient evidence of reformation or rehabilitation. 

IV. Conclusion

As set forth above, I find that the individual has failed to mitigate the DOE’s security concerns under
section 710.8(j) of the DOE’s Personnel Security Regulations. Based on the record in this proceeding, I
am therefore unable to conclude that restoring the individual’s access authorization would not endanger
the common defense and security and would be clearly consistent with the national interest.  Accordingly,
I find that the individual’s security clearance should not be restored. The individual may seek review of
this Decision by an Appeal Panel pursuant to the regulation set forth at 10 C.F.R. § 710.28.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: November 7, 2002
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This Decision considers the eligibility of XXXXXXXXXXXXX (hereinafter
referred to as "the individual") to hold an access authorization under
the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter
or Special Nuclear Material."  As explained below, it is my decision
that the individual's access authorization should not be restored at
this time.

I.  BACKGROUND

The individual is an employee of a Department of Energy (DOE)
contractor.  The individual possessed a DOE access authorization for
several years, but this clearance was suspended on November 27, 2001
pending the resolution of questions regarding the individual’s
eligibility for access authorization.  DOE security personnel had
conducted an interview with the individual in July 2001 (the 2001 PSI).
In addition, at the request of DOE security, the individual was
evaluated in October 2001 by a DOE-consultant psychiatrist (hereafter
"the DOE psychiatrist"), who issued a Report containing his findings
and recommendations on October 24, 2001 (the “Report”).  In February
2002, the Director of Personnel Security of the Area Office (the
Security Director) issued a Notification Letter to the individual.  In
this letter, the Security Director states that the individual has
raised security concerns under Sections 710.8(j) and (l) of the
regulations governing eligibility for access to classified material.
Specifically, with respect to Criterion (j), the Security Director
finds that the individual has been diagnosed by the DOE psychiatrist as
suffering from Alcohol Abuse, and that this psychiatrist also has
concluded that, as of 
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October 24, 2001, there was not adequate evidence of rehabilitation or
reformation from this condition.  In addition to the psychiatrist’s
findings, the Security Director bases the DOE’s Criterion (j) concerns
on the individual’s two arrests for Driving While Intoxicated (DWI).
These arrests occurred on May 11, 1986 and May 19, 2001. 

With respect to Criterion (l), the Security Director finds that
information in the possession of the DOE indicates that the individual
has engaged in unusual conduct or is subject to circumstances which
tend to show that he is not honest, reliable, or trustworthy.   In this
regard, the Security Director refers to  the individual’s arrest on an
alcohol-related charge in May 1986.  He then finds that even though the
individual was interviewed in 1987 and 1988 regarding DOE concerns with
his use of alcohol, the individual continued to consume alcohol and was
involved in another alcohol-related arrest in May 2001.  The Security
Director also finds that the individual continued to consume large
amounts of alcohol even after the 2001 PSI, informing the DOE
psychiatrist that he consumed a 12-pack of beer three days prior to his
October 2001 evaluation.   See Notification Letter, “Information
Creating a Substantial Doubt Regarding Eligibility for Access
Authorization”.

The individual requested a hearing to respond to the concerns raised in
the Notification Letter.  In his response to the Notification Letter,
the individual did not contest the DOE psychiatrist’s conclusion that
he suffered from alcohol abuse.  Accordingly, the hearing convened on
this matter focused chiefly on the concerns raised by the individual’s
past pattern of alcohol consumption, and on the individual’s efforts to
mitigate those concerns through the testimony of expert medical
witnesses and individuals who are knowledgeable concerning the
individual’s current efforts to maintain his sobriety.  The hearing was
convened in early June 2002, and testimony was received from thirteen
persons.  The DOE presented the testimony of a personnel security
specialist and the DOE psychiatrist.  The individual testified and
presented the testimony of his wife, his brother, a long-time co-worker
and friend, a long-time co-worker and travel associate, an out of town
business associate, his DOE manager, a military associate, a current
co-worker, an Employee Assistance Program (EAP) social worker who the
individual sees regularly (the EAP 
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1/ As indicated by the DOE psychiatrist’s testimony at the Hearing
(TR at 48-54) and by the resume of the individual’s psychiatrist,
both of these medical professionals have extensive clinical
experience in diagnosing and treating alcohol related illnesses.
They clearly qualified as expert medical witnesses in that area.

social worker), and a  psychiatrist who examined the individual on
three occasions (the individual’s psychiatrist). 1/    

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, Part 710 clearly places upon the individual the responsibility
to bring forth persuasive evidence concerning his eligibility for
access authorization, and requires the Hearing Officer to base all
findings relevant to this eligibility upon a convincing level of
evidence.  10 C.F.R. §§ 710.21(b)(6) and 710.27(b), (c) and (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty beyond
a reasonable doubt.  The standard in this proceeding places the burden
of proof on the individual.  It is designed to protect national
security interests.  The hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  The individual must come
forward at the hearing with evidence to convince the DOE that restoring
his access authorization "would not endanger the common defense and
security and would be clearly consistent with the national interest."
10 C.F.R. § 710.27(d).  Personnel Security Review (Case No. VSA-0087),
26 DOE ¶ 83,001 (1996); Personnel Security Hearing (Case No. VSO-0061),
25 DOE ¶ 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE ¶ 83,015 (1996).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an
access authorization.  The regulations at Part 710 are drafted so as to
permit the introduction of a very broad range of evidence at personnel
security hearings.  Even appropriate hearsay evidence may be admitted.
10 C.F.R. § 710.26(h).  Thus, by regulation and 



- 4 -

through our own case law, an individual is afforded the utmost latitude
in the presentation of evidence which could mitigate security concerns.

Nevertheless, the evidentiary burden for the individual is not an easy
one to sustain.  The regulatory standard implies that there is a
presumption against granting or restoring a security clearance.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
security clearances indicates "that security determinations should err,
if they must, on the side of denials"); Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden of
persuasion on the individual in cases involving national security
issues.  In addition to his own testimony, we generally expect the
individual in these cases to bring forward witness testimony and/or
other evidence which, taken together, is sufficient to persuade the
Hearing Officer that restoring access authorization is clearly
consistent with the national interest.  Personnel Security Hearing
(Case No. VSO-0002), 24 DOE ¶ 82,752 (1995); Personnel Security Hearing
(Case No. VSO-0038), 25 DOE ¶ 82,769 (1995) (individual failed to meet
his burden of coming forward with evidence to show that he was
rehabilitated and reformed from alcohol dependence).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a decision as to whether granting an access
authorization would not endanger the common defense and security and
would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  Part 710 generally provides that "[t]he decision as to
access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access
authorization will not endanger the common defense and security and is
clearly consistent with the national interest."  10 C.F.R. § 710.7(a).
I must examine the evidence in light of these requirements, and  assess
the credibility and demeanor of the witnesses who gave testimony at the
hearing. 
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2/ The DOE psychiatrist also administered a personality test to the
individual, the Minnesota Multiphasic Personality-2 (MMPI-2), but
did not rely on the results for his diagnosis.  He concluded that
the individual’s MMPI-2 clinical profile was within normal limits,
and that his alcoholism profile was moderately elevated, but not
to a level of significance.  Report at 8.  The DOE psychiatrist
also noted that the individual’s blood test results were
consistent with - but did not prove - the individual’s assertion
that at the time of psychiatric examination he was not drinking
excessively.  Id.

III.  ANALYSIS

A.  Criterion (j) Concerns

In his Report, the DOE psychiatrist found that the individual meets the
criteria for Alcohol Abuse set forth in the “Diagnostic and Statistical
Manual of Mental Disorders, Fourth Edition” (DSM-IV).  Under direct and
cross examination at the outset of the hearing, the DOE psychiatrist
reiterated these findings and conclusions contained in his Report, and
further discussed the bases for his diagnosis of Alcohol Abuse and his
assessment of the individual’s rehabilitation efforts.  This diagnosis
of Alcohol Abuse is not disputed by the individual or by the
individual’s psychiatrist.  Hearing Transcript (TR) at 223, 120.  Based
on the DOE psychiatrist’s Report and his testimony, and also on the
written evaluation and testimony of the individual’s psychiatrist, I
find that the individual was properly diagnosed as suffering from
Alcohol Abuse.  The issue in this case is whether the individual has
mitigated the concerns arising from this diagnosis by demonstrating
rehabilitation or reformation.  Accordingly, I will proceed to consider
the nature of the individual’s diagnosis of Alcohol Abuse, the
recommendations for treatment, and the individual’s response to those
recommendations.

1.  The Individual’s Diagnosis of Alcohol Abuse and
Recommendations for Treatment

The DOE psychiatrist based his diagnosis of Alcohol Abuse on the
individual’s admitted past behavior in connection with alcohol.  Report
at 2-6. 2/    He summarized the individual’s  early history of alcohol
related problems, noting that the individual had a positive family
history for alcoholism and that the individual began drinking at an
early age.  Report at 12. He found that the individual’s excessive
drinking has caused significant problems in 
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his relationships with family members.  Id.  He found that by the mid-
1980s, the individual had developed tolerance to alcohol, and noted
that the individual could drink a case of beer over eight hours without
becoming severely physically impaired.  He also noted that the
individual’s alcohol tolerance was evident at the time of his 1986 DWI,
when the individual functioned fairly well with a significantly
elevated blood alcohol level (0.15).  Id.

The DOE psychiatrist indicated in his report that in spite of medical
problems and warnings from his employer, the individual did not
permanently curtail his excessive drinking following his first DWI.

After his first DWI he was diagnosed as being a “problem
drinker” and the evaluator felt that it was likely that
there would be future problems with alcohol and that he may
need further legal problems to overcome denial.  Within a
year [the individual’s] drinking had increased to the point
that he sought medical attention for alcoholic
gastritis/hepatitis.  Abnormal elevations in liver enzyme
levels were noted and his physician told him to stop
drinking or drink no more than one drink per night.  He was
advised that if he was unable to do this he would have to
stop drinking altogether.  In 1987 the DOE consultant
psychiatrist . . . noted that [the individual] had problems
with alcohol and was probably psychologically dependent on
alcohol. [The individual] resumed drinking and by January of
1988 acknowledged drinking eight 12 oz. beers in five hours.
On 5/22/01 [the individual] had his second DWI.

Id.  Finally, the DOE psychiatrist finds that the individual’s
continued consumption of alcohol following his second DWI indicates an
absence of rehabilitation and reformation.  Id.  The DOE psychiatrist
summarizes the individual’s consumption of alcohol and his intentions
at the time of his October 2001 examination as follows:

In his [2001 PSI, the individual] indicated he currently
drinks a six-pack of beer over the weekend while home
watching TV: “like if I’m sitting at the house I’ll get a
six-pack, sit there and watch” (page 48).  In our interview
he recalled that his last drink was Saturday, three days
before the interview.  He recalled that he had visited [out
of town] with his wife and drank a “12 pack during the
night.”  When I asked him about his future 
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intent with respect to drinking he said it would be “like
what I’m doing now.”  He said he planned to do “no driving”
after he had been drinking.

Report at 6.

Having found no rehabilitation or reformation from alcohol abuse, the
DOE psychiatrist made the following recommendations concerning
treatment that would result in rehabilitation.  

First of all, [the individual] would need to want to enter
into treatment.  If he chose to go into treatment,
outpatient treatment of moderate intensity would be
adequate.  By moderate intensity I mean a treatment regimen
such as Alcoholics Anonymous a few times per week, or
perhaps a program of weekly individual counseling by a
substance abuse counselor.  Duration of such treatment
should be a year or two to provide adequate evidence of
rehabilitation and reformation.

Report at 11-12.  The individual’s psychiatrist, while agreeing that
the individual suffered from Alcohol Abuse, made slightly different
recommendations for treatment.  In his January 30, 2002  evaluation,
the individual’s psychiatrist recommended that the individual make a
commitment to his employer to abstain totally from alcohol for at least
one year, and to submit to random urine drug screens/breath alcohol at
a relatively high frequency for at least one year.  He did not
recommend that the individual participate in AA, but thought that he
could benefit from a psycho-educational program of some kind.
January 30, 2002 Evaluation at 7.

2.  The Individual’s Abstinence and Treatment Decisions

Clearly, a commitment to abstain from alcohol and to seek proper
treatment are necessary requirements for any showing of rehabilitation
by the individual from his diagnosis of Alcohol Abuse.  As discussed
below, I find that the individual has committed himself to a program
aimed at supporting his ongoing sobriety.  I also find that he has
successfully demonstrated that he has refrained from consuming alcohol
since February 22, 2002. 

At the hearing, the individual testified that following his 2001 DWI,
he did not immediately stop drinking because he did not believe that he
was a problem drinker.  He also did not believe that his drinking was
of concern to the DOE, only his driving while 
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under the influence of alcohol.  TR at 230.  His thinking began to
change in late November 2001 when his security clearance was suspended.
At that time, his manager asked him what his intentions were, and the
individual answered that he planned to see a private doctor who would
confirm that he was not an alcoholic.  The individual’s division
director then called him and strongly encouraged him to be more
cooperative with the DOE and to get assistance from the facility’s EAP.
TR at 276.  In December, the individual contacted the EAP and met with
its medical director and the EAP social worker.  He received a medical
examination from the EAP medical director, who referred him to a
psychiatrist (the individual’s psychiatrist) for an evaluation of his
alcohol consumption. Id. at 277.  Following his meeting with the
medical director, the individual stated that he made a decision to
completely stop consuming alcohol as of January 1, 2002.  TR at 275. 

After meeting with the individual in late January 2002, the
individual’s psychiatrist recommended that he enter into a recovery
agreement with the EAP, which the individual did on February 22, 2002.
The term of the agreement is one year.  See testimony of EAP social
worker, TR at 105.  The EAP social worker described this agreement as
follows:

He’s been on a recovery agreement in which he, (1) agreed to
maintain total abstinence from alcohol or drugs; (2) report
prescribed medications to the medical department within
three working days; (3) submit to drug and alcohol testing,
that’s breathalyser and urine/drug, a minimum of 12 samples
within a year; (4) participate in the psycho educational
program that has been done with [the individual’s EAP
counselor], who is an alcohol and drug counselor, and also
to come to the EAP bimonthly, or monthly [for follow-up
meetings with the EAP social worker]; and (5) he agrees to
execute all forms necessary to verify his compliance with
treatment and recovery.

TR at 105.  The EAP social worker testified that to the best of her
knowledge, the individual has complied with all the terms of this
recovery agreement, and he has been randomly tested for alcohol and
drugs on a monthly basis.  Id. at 105-106.  She also testified that she
believed that he had maintained his abstinence from alcohol pursuant to
this agreement, based on his random alcohol tests, and his verbal
assertions and demeanor during his follow-up meetings with her. TR
at 109.
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3/ The individual’s EAP counselor declined to testify at the Hearing.
Instead, he submitted a letter to the DOE in which he stated that
the individual’s prognosis was “satisfactory” and that “there has
been no evidence of drinking either through self report or
dysfunctional behavior.”  He added that he did not plan to become
“more involved in this case due to the fact that you have in your
possession two psychiatric reports.”  May 25, 2002 letter to the
DOE submitted as Individual’s Exhibit A. 

In his testimony, the individual strongly asserts that he has
completely abstained from alcohol since the beginning of 2002.  He
testified that he has had no cravings for alcohol and that he expects
no problems in maintaining his abstinence.  TR at 231.  He stated that
he found the sessions with his EAP counselor to be helpful because he
is helping the individual to gain a better perspective on his past
drinking and to see the difference in what’s happening with his family
relationships now that he doesn’t drink.  TR at 232. 3/  

The individual has consistently maintained that he last consumed
alcohol in late December of 2001.  The individual’s psychiatrist wrote
in his February 6 evaluation that the individual reported to him on
January 30, 2002 that he consumed “limited amounts of alcohol over the
preceding Christmas holiday.” Individual’s Psychiatrist’s evaluation at
2.  I find the individual’s testimony in this regard to be credible.
However, given the individual’s longstanding pattern of alcohol abuse,
his assertions alone are not a sufficient evidentiary basis for
establishing that he is maintaining abstinence from alcohol.  As I
stated in telephone conversations with the individual and at the outset
of the Hearing, the individual must provide a convincing amount of
corroborative testimony or other evidence in order for me to accept his
assertions that he has been abstaining from alcohol.  TR at 7.  

For the period from January 1, 2002 until he formally executed the EAP
recovery agreement on February 22, 2002, the only significant
corroborative evidence for his abstinence is the testimony of his wife.
However, she seemed to lack an awareness or recollection of the
individual’s alcohol consumption.  She testified at the Hearing that
she had not seen him consume alcohol in “almost” a year, although he
has acknowledged that he consumed some amounts of alcohol during the
period from June to December of 2001.  Only when she was reminded about
the out-of town visit that she and the individual had made in October
2001, did she acknowledge that she 
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had seen him consume a significant amount of  alcohol on that trip.  TR
at 203-204.  She stated that she could not remember whether she saw the
individual consume alcohol over his 2001 Christmas vacation, although
he acknowledges doing so.  TR at 204.  Her responses to most questions
were uncertain and tentative.  Accordingly, I cannot give much weight
to her testimony.  Although none of the witnesses called by the
individual reported seeing him drink in 2002, none of them were regular
visitors to the individual’s home in early 2002 and in a position to
observe his activities.  

Under these circumstances, I believe that the individual’s period of
sobriety must be measured from his signing of his recovery agreement
with the EAP on February 22, 2002.  From that time, the individual was
subjected to random tests for alcohol, and saw his counselor and the
EAP social worker on a regular basis.  As noted above, the EAP social
worker testified that based on her observations she believes that the
individual is maintaining his abstinence from alcohol.  There is also
testimony from his long-time co-worker and friend that sometime in 2002
when the individual stopped by his home to fix his car, the individual
refused a beer offered to him by the co-worker. TR at 198. The
individual’s brother testified that since the individual’s 2001 DWI, he
and the individual have not consumed alcohol together.  His brother
also testified that he visited the individual’s home on a Sunday in May
2002 and the individual was not consuming alcohol. TR at 161-162.  At
the Hearing, the DOE Psychiatrist also concluded that the individual
has been abstinent at least since signing the EAP recovery agreement.
TR at 146.  I therefore find that the individual has provided
sufficient corroborating evidence to support the position that he has
not consumed alcohol since February 22, 2002.  

3.  The Individual’s Progress Toward Rehabilitation

At the hearing, the DOE psychiatrist and the individual’s psychiatrist
were both present to hear the testimony of the individual and the EAP
social worker concerning his rehabilitation efforts.  At the outset of
the hearing, the DOE psychiatrist testified concerning his diagnosis of
alcohol abuse and his belief that the individual needed to demonstrate
a full year of sobriety and the completion of a rehabilitation program
in order to mitigate the DOE concerns about his alcohol abuse.  TR
at 85-88.  He noted that at the time of his examination of the
individual in October 2001, the individual had not yet acknowledged to
himself that he had a problem with alcohol.
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. . . he didn’t feel, first of all, when I saw him, that he
had a problem.  One of the first requirements of
demonstrating rehabilitation and reformation from a problem
is that you acknowledge that there is a problem.

TR at 87.

The individual’s psychiatrist testified concerning the individual’s
progress toward rehabilitation in 2002.  He stated that he initially
saw the individual in late January 2002, again around the beginning of
May, and finally on June 3, 2002.  TR at 116-117.  He testified that as
of June 3, the individual had made significant progress in
understanding that his abstinence from alcohol was improving his life.

He’s in less conflict with his wife.  She’s back in the
house.  He feels like he’s making better decisions.  He
feels better physically.  He’s not having to defend his
behavior or actions anymore.  It’s made a big difference.

TR at 127.  He also testified that the individual’s sessions with the
EAP counselor appeared to be an appropriate rehabilitation program for
him (TR at 125).  He stated that the individual’s one year recovery
agreement with the EAP created a beneficial situation that greatly
increased the likelihood that he would remain abstinent from alcohol.

In this case, [the individual] stands the risk of losing his
job and his security clearance, because of the recovery
contract that he’s under, so his success rate is probably 90
percent or higher.

. . . Without the recovery agreement, he has a least a 50/50
chance of relapsing, or higher.

TR at 127.  Under questioning, the individual’s psychiatrist stated
that this low risk of relapse would exist “as long as his job is on the
line.”  TR at 139.

I think that as long as he stays under the contract that his
chance of a relapse is extremely low.  I think he should be
kept under that contract a long time.  I think if four or
five years passed, then it wouldn’t be an issue anymore.
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TR at 140.  He recommended that the contract be in place for four or
five years.  However, he thought that the individual’s risk of relapse
when the current contract expired at the end of one year would be about
fifty percent, because of the individual’s continued awareness that
consuming alcohol could jeopardize his job.  He said that extending the
EAP contract to two years would bring the individual’s long term risk
of relapse below 30 percent, and a four year contract would bring it
below 10 percent.  TR at 141-142.  He testified that as long as a
recovery agreement was in effect, he considered the individual reformed
and rehabilitated.  TR at 139.  
Following this testimony, the DOE psychiatrist was invited to provide
his opinion concerning what he had heard about the individual’s
recovery efforts since he examined him in October 2001, and to provide
an updated prognosis concerning his rehabilitation.  He stated that the
individual has made a “pretty good start” in his recovery by responding
to the external forces that directed him into treatment.  TR at 143.
He continued to believe that after only three months of abstinence
pursuant to the EAP recovery agreement, the individual was “still at a
fairly high risk for relapse.”  TR at 146.  The DOE psychiatrist cited
previous instances where the individual resumed heavy alcohol
consumption after being warned not to do so.  TR at 147.  He commented
that the individual was just beginning to realize that he has a problem
with alcohol, and that the individual had to adhere to this realization
to ensure long-term rehabilitation and reformation.  TR at 147-148.  He
concluded that he still believed that the individual needed to continue
his abstinence and recovery program for a full year to mitigate the
DOE’s concern.

I would still like to see what happens during the course of
the year, when he’s tempted, if you will -- or when a group
goes [on vacation] or the holiday parties come up, things
where recently he’s drunk fairly heavily in those types of
situations, how those will be handled, and once that is
under his belt, I’d feel much better saying that it does
look like there is evidence of rehabilitation or
reformation.

TR at 148.  The DOE psychiatrist also expressed concern that the
individual had almost completed his program of sessions with the EAP
counselor.  He felt that a continuation of these sessions or
participation in Alcoholics Anonymous (AA) would be important for
helping him to maintain his abstinence from alcohol.
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4/ There is a medical consensus in that both psychiatrists agree that
if the individual continues to adhere to the terms of his EAP
recovery agreement, to receive counseling, and to abstain from
alcohol for a full year, he will have demonstrated rehabilitation
from the DOE’s Criterion (j) concerns. I believe that this
consensus constitutes well-informed expert opinion concerning
rehabilitation.   

. . . it sounds like he’s made a good start with three to
five months [of abstinence], but I would recommend an
additional completion of a year, with a little more than he
has set up now as a treatment program -- “a little more”
meaning on the order of once-a-week meetings with the
substance abuse specialist, in a group, like AA, or
individual work, someone experienced in the field, like
[the individual’s psychiatrist].

TR at 150.  The individual’s psychiatrist responded that he agreed that
the more counseling the individual gets, the easier it will be for him
to remain abstinent.  However, he continued to believe that the
likelihood was strong that the individual would abstain from alcohol
under the EAP agreement.  TR at 151-152. 4/  

Following the Hearing, the individual contacted the EAP social worker
to revise his EAP recovery agreement in accordance with the
recommendations made by the individual’s psychiatrist and the DOE
psychiatrist.  In a memorandum to me dated June 13, 2002, the EAP
social worker indicated that the individual had signed a second
Recovery Agreement, with the same terms and conditions, that extends
for an additional year, until February 22, 2004, his commitment to the
EAP.  She also stated that the individual had made arrangements to
continue his sessions with the EAP counselor for the next six months.
June 13, 2002 memorandum entitled “Verification of Treatment Plan for
[the individual]”.

In the administrative review process, the Hearing Officer has the
responsibility for making the determination as to whether an individual
with alcohol and/or drug problems has exhibited rehabilitation or
reformation. See 10 C.F.R. § 710.27.  The DOE does not have a set
policy on what constitutes rehabilitation from substance abuse, but
instead makes a case-by-case determination based on the available
evidence.  Hearing Officers properly give a great deal of deference to
the expert opinions of psychiatrists and other mental health
professionals regarding rehabilitation or reformation. See, e.g.,
Personnel Security Hearing (Case No. 
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VSO-0027), 25 DOE ¶ 82,764 (1995) (finding of rehabilitation);
Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995)
(finding of no rehabilitation).   In the present case, while I believe
that the individual clearly is committed to working with the DOE to
resolve its security concerns, I am unable to find that there has been
sufficient rehabilitation or reformation of his diagnosis of alcohol
abuse at this time to mitigate those concerns.  My position is based
primarily on the individual’s three month period of abstinence and on
the expert testimony by the DOE's board-certified psychiatrist that
this period of abstinence does not yet establish the individual’s
rehabilitation or reformation.  
In cases filed with this Office, it is very rare for a psychiatrist to
find reformation or rehabilitation where an individual has been
abstinent for less than one year.   See Personnel Security Review (Case
No. VSA-0049), 25 DOE ¶ 83,011 (1996) (Hearing Officer who found
individual rehabilitated from alcohol dependency based on a 28-day
inpatient treatment program and three months' abstinence was found on
appeal not to have considered the psychiatrist's testimony that the
passage of time was an important factor in lowering the risk of
relapse).  This is because, as the DOE psychiatrist stated at the
Hearing, a period of one year is generally viewed by medical
professionals as necessary to reach a state of full remission (as
opposed to partial remission) from a diagnosis of alcohol abuse.  TR
at 85.  The DOE psychiatrist cites the DSM-IV as support for this
position.  Id.   

At the time of the Hearing, the individual had only demonstrated three
full months of abstinence from alcohol and participation in a
rehabilitation program, although he has committed himself to a
monitored program of alcohol abstinence with his employer’s EAP for two
full years.  The individual also has obtained alcohol counseling
through the EAP and made arrangements to continue that counseling for
the next six months.  The individual’s psychiatrist testified that with
such a program in place, the individual has a very low risk of relapse
and has demonstrated rehabilitation and reformation. The individual’s
psychiatrist asserts that the individual’s current determination to
abide by his EAP recovery agreement, and the counseling and alcohol
testing that he is receiving pursuant to that agreement, persuades him
that the individual’s three months of demonstrated abstinence are
sufficient to show rehabilitation.  

However, I find the position of the DOE psychiatrist more persuasive.
Even with the EAP recovery agreement, the DOE psychiatrist sees a
significant risk that the individual may 
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relapse during the first year of abstinence, especially in light of the
individual’s past disregard of warnings about his alcohol use.  The DOE
psychiatrist believes that a full year of abstinence from alcohol,
demonstrating that he can handle the challenges to abstinence posed by
holidays, vacations and other circumstances, is necessary for the
individual to demonstrate rehabilitation or reformation.  I find these
concerns raised by the DOE psychiatrist to be reasonable and
persuasive, and I accept his conclusion that rehabilitation or
reformation has not yet occurred.  My observations at the Hearing also
lead me to agree with the DOE psychiatrist’s assessment that the
individual is still in the early stages of recognizing that he truly
has a problem with alcohol.  With only three months of demonstrated
abstinence, the individual's risk of relapse remains significant.
Accordingly, I believe that it would not be appropriate to restore the
individual's access authorization at this time.

B.  Criterion (l) Concerns

With respect to Criterion (l), the Notification Letter finds that
information in its possession indicates that the individual has engaged
in unusual conduct or is subject to circumstances which tend to show
that he is not honest, reliable, or trustworthy; or which furnishes
reason to believe that he may be subject to pressure, coercion,
exploitation, or duress which may cause him to act contrary to the best
interests of the national security.   In this regard, the Notification
Letter refers to the individual’s two alcohol related arrests in 1986
and 2001, and his apparent disregard of DOE concerns about his
consumption of alcohol that he received at Personnel Security
Interviews in 1987 and 1988.  The Notification Letter also refers to
his continued consumption of significant quantities of alcohol after
his May 2001 arrest.  

The cited arrests and other actions of the individual resulted from his
use of alcohol, and are not the type of unusual behavior that is
properly raised as an independent security concern.  As discussed
above, the individual is currently abstaining from alcohol and is
actively participating in a monitored EAP recovery agreement.  However,
he has not yet maintained his abstinence long enough to demonstrate
rehabilitation from his diagnosis of alcohol abuse.  I therefore find
that the Notification Letter’s Criterion (l) concerns are part of the
Criterion (j) concern of alcohol abuse which the individual has not yet
mitigated.  If we were to resolve the Criterion (j) security concern in
the individual’s favor, it would be appropriate to reinstate the
individual’s access authorization.
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IV. CONCLUSION

For the reasons set forth above, I find that the individual suffers
from alcohol abuse subject to Criterion (j).  Further, I find that this
derogatory information under Criterion (j) has not been mitigated by
sufficient evidence of rehabilitation or reformation at this time.
Accordingly, after considering all the relevant information, favorable
or unfavorable, in a comprehensive and common-sense manner, I conclude
that the individual has not yet demonstrated that restoring his access
authorization would not endanger the common defense and would be
clearly consistent with the national interest.  It therefore is my
conclusion that the individual's access authorization should not be
restored. The individual may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeals

Date: July 31, 2002
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This Decision concerns the eligibility of  XXXXXXXX    (hereinafter referred to as the “individual”) to hold
an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  A
Department of Energy Operations Office (DOE Operations Office) suspended the individual’s access
authorization under the provisions of Part 710.  This Decision considers whether, on the basis of the
evidence and testimony presented in this proceeding, the individual’s access authorization should be
restored.  As set forth below, it is my decision that the individual’s security clearance be restored.

I. Background

The individual is employed by a contractor at a DOE facility, and held an access authorization for 20 years.
In July 2001, DOE conducted a Personnel Security Interview (PSI) with the individual.  DOE Exhibit 6-1.
The DOE suspended the individual’s access authorization in November 2001 as a result of derogatory
information that is set forth in the Notification Letter, and is summarized below.

The Notification Letter states that the derogatory information regarding the individual falls within 10 C.F.R.
§ 710.8(j).   The DOE Operations Office invokes Criterion J on the basis of information that the individual
has been or is a user of alcohol habitually to excess, or has been diagnosed by a board-certified
psychiatrist, or other licensed physician or a licensed clinical psychologist as alcohol dependent or as
suffering from alcohol abuse. In this regard, the Notification Letter states: (1) that a DOE consultant-
psychiatrist diagnosed the individual as alcohol dependent, but in partial remission, and; (2) that the
individual was arrested in April 1982 and in February 2001 in alcohol-related incidents. 

In a letter to DOE Personnel Security, the individual exercised her right under Part 710 to request a hearing
in this matter.   10 C.F.R. § 710.21(b).  On March 12, 2002, I was appointed as Hearing Officer in this
case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R. § 710.24, I set a
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hearing date. At the hearing, the DOE counsel called two witnesses, the DOE consultant-psychiatrist (DOE
psychiatrist) and a DOE personnel security specialist.  The individual testified and also elected to call three
colleagues and her two daughters as witnesses.  The transcript taken at the hearing shall be hereinafter cited
as “Tr.”  Various documents that were submitted by the DOE counsel during this proceeding constitute
exhibits to the hearing transcript and shall be cited as “Ex.”  Documents that were submitted by the
individual during this proceeding are also exhibits to the hearing transcript and shall be cited as “Indiv. Ex.”

II.  Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the common defense and security
and would be clearly consistent with the national interest.”  10 C.F.R. § 710.7(a).  Although it is impossible
to predict with absolute certainty an individual’s future behavior, as the Hearing Officer, I am directed to
make a predictive assessment.  There is a strong presumption against the granting or restoring of a security
clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the
national interest” standard for the granting of security clearances indicates “that security determinations
should err, if they must, on the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the issuance of a security
clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidence presented and the testimony of the witnesses at the hearing convened in this matter.  In resolving
the question of the individual’s eligibility for access authorization, I have been guided by the applicable
factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, to include knowledgeable participation; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness of the
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After due deliberation,
it is my opinion that the individual’s access authorization should  be restored as I conclude that such
restoration would not endanger the common defense and security and would be clearly consistent with the
national interest.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this determination
are discussed below.

A.  Findings of Fact

The facts in this case are uncontested.  The individual has been employed by a DOE contractor for a
number of years in a job that required that she maintain a security clearance.  Tr. at 172.  The individual
received her clearance in 1981, and was arrested for Driving Under the Influence (DUI) in 1982.  Tr. at
12, Ex. 6-3.   The individual pled guilty to a reduced charge, paid a fine, and was ordered to attend an 
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1/ The individual’s daughter noticed that her mother had been drinking heavily and later testified that
she was angry with herself for not stopping her mother from driving.  Tr. at 65.

2/ The psychiatrist testified at the hearing that the SGOT and SGPT measure the level of the
individual’s liver enzymes.  Tr. at 30.  These indicators, if related to alcohol, remain elevated and
do not fall quickly.  Id.  In contrast, the GGTP is a liver enzyme that rises and falls quickly with
alcohol use.  Id.

alcohol education class.  Ex. 1-2.  In 2000, the individual separated from her husband of 30 years.  Ex. 6-1
at 36-37.  Around September 2000, the individual began drinking heavily--from several glasses to an entire
bottle of wine a night.  Id. at 31-32, 54-56.  One day  in February 2001, the individual put a deposit on
a  new home, and that afternoon returned to her house and consumed several glasses of wine while she was
alone.  Id. at 9-10.   That evening, she drove to a restaurant to celebrate with her daughter, and had a
couple of drinks with dinner.  Id. at 12-14.  While driving home from the restaurant, she was arrested for1

DUI, and after failing a breathalyzer test the police transported her to a detoxification unit to spend the
night.  Id. at 14-19.  Her daughter picked her up the following morning.  Id. at 14.  The individual promptly
reported the incident to DOE security.  Ex. 4-1, 4-2.  According to the individual, that was the last time
that she has consumed an alcoholic beverage.  Tr. at 47.  As a result of the arrest, she was given a
probationary drivers license and ordered to: (1) pay a fine; (2) attend a Level II alcohol class; (3)
participate in 68 hours of alcohol therapy classes; and (4) undergo random alcohol testing.  Ex. 1-2. 

In March 2001, the individual moved in with one of her daughters while awaiting completion of her new
home.  PSI at 35-36.   In June 2001, the individual was divorced from her husband.  Ex. 1-2 at 3.  As a
result of the DUI, DOE security conducted a PSI with the individual in July 2001 in order to resolve the
derogatory information.  Ex. 6-1.  At the time of the PSI, she had completed the Level II alcohol class and
16 hours of the required 68 hours of therapy.  PSI at 7-8.  She was still driving on a probationary license
and had passed all of her random alcohol tests.  Id. at 20-23.

During the interview, the individual consented to an evaluation by a DOE psychiatrist.  PSI at 64.  The
DOE psychiatrist evaluated the individual in October 2001, and also reviewed laboratory tests that were
performed earlier that month.  Ex. 3-1.  The blood and urine tests showed significant abnormalities
associated with excessive drinking, including enlarged red blood cells (the MCV test), and elevated SGOT
and SGPT levels.   Ex. 3-2 at 3.  The individual’s GGTP was not elevated, which suggested to the2

psychiatrist that she was probably not drinking at the time of the interview.  Ex. 3-1 at 5.  According to the
psychiatrist, the test results coincided with the individual’s statements during the interview, and suggested
that “. . . [she] had been drinking excessively, but probably has stopped.  Therefore, the GGTP has gone
down to normal, but the SGOT, SGPT, and MCV are slower to resolve and therefore have not yet
returned to normal.”  Ex. 3-1 at 5.   At the conclusion of the interview, the psychiatrist opined that the
individual has had alcohol dependence which was then in partial remission, and that her admitted alcohol
usage was consistent with the laboratory findings.  Id.  at 5-8.  He also concluded that because the two
DUIs were 20 years apart, “one year of abstinence, completion of the program, and continued abstinence
should suffice regarding treatment if she continues to abstain.”  Id. at 7.  
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3/ One daughter testified in person and one testified by telephone.  Tr. at 54-55.

On November 30, 2001, the manager of the DOE Operations Office suspended the individual’s clearance.
Ex. 2-6.  The individual requested a hearing on February 28, 2002.  

B.  Evidence of Rehabilitation and Reformation

As evidence of her rehabilitation and reformation, the individual presented proof that she had completed
the court-ordered alcohol treatment program, recent laboratory studies that showed normal results, and
witness testimony that she had abstained from alcohol for 16 months (since February 2001 when she was
arrested for DUI).   The DOE psychiatrist offered an updated opinion at the conclusion of the hearing that
the individual had provided adequate evidence of rehabilitation and reformation from alcohol dependence.

1.  Completion of Recommended Alcohol Treatment Program

After the individual was arrested for DUI in February 2001, the court ordered her to complete 24 hours
of Level II alcohol education, 68 hours of alcohol therapy classes, 48 hours of community service, and
random alcohol testing.  The individual successfully completed these requirements by March 9, 2002.   Tr.
at 43-45; Indiv. Ex. 1; Ex. 3-1 at 6.  

The individual also introduced into evidence a set of laboratory studies from February 2002 that reflect
normal results on the MCV, SGPT, and SGGT.  See Indiv. Ex. 2.   These factors were modestly elevated
while she was in the middle of her rehabilitation in October 2001, but had returned to within the normal
range in the February 2002 tests.  Indiv. Ex. 2; Ex. 3-1 at 5.  See Personnel Security Hearing, OHA
Case No. VSO-0412, 28 DOE ¶ 82,792 (2001) (explaining the use of the GGT and MCV levels to
determine alcohol use); Personnel Security Hearing, OHA Case No. VSO-0415, 28 DOE ¶ 82,806
(2001).  The DOE psychiatrist agreed that the individual’s 2002 test results were “good,” and within normal
limits. Tr. at 41-42. 

The DOE psychiatrist testified early in the hearing that one of his requirements for evidence of reformation
and rehabilitation was that the individual actually incorporate the lessons learned from the classes into her
life, and not merely attend classes because of a court order.  Tr. at 31-33.  The testimony of the individual’s
daughters supports the individual’s statements that attending the alcohol classes has affected and improved
her life.  Tr. at 60-68.    Both of the individual’s daughters praised her new alcohol-free lifestyle, and credit3

the individual’s abstinence and successful completion of the alcohol treatment program with major
improvements in the relationship between mother, daughters and grandchildren.  Tr. at 57-58, 61-62.  The
individual readily admitted that she had a drinking problem in the past, and credited the alcohol classes with
helping her to stop using alcohol and to improve her life.  Tr. at 47-49.  She testified under oath that she
has no desire to drink now, and has not since the date of her arrest.  Tr. at 48, 51.  Under questioning by
the DOE psychiatrist at the hearing, she testified that if she found herself around alcohol, she would talk to
one of her daughters or to her alcohol counselor.  Tr. at 50, 54.  
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At the hearing I was able to personally observe the closeness of the relationship between the individual and
her daughter, and the obvious pride that the individual’s daughter had in her mother’s recent
accomplishments.   The daughter who testified in person had also lived with the individual in 2001and was
currently working at the same site, so she had extensive personal knowledge of the positive change in her
mother’s attitude and behavior.  Tr. at 61.  The daughter testified that her mother enjoyed the alcohol
therapy classes and would discuss  what she had learned with her daughter when she came home from
class.  Tr. at 68.   She also testified that her mother is now “enjoying life,” attending school, and is much
more social than she was prior to her alcohol arrest.  Tr. at 62.  I found her to be both candid and credible.
Her description of the individual’s new personality was supported by the testimony of her mother’s co-
workers who uniformly applauded the individual’s new lifestyle, attitude, and strength.  Tr. at 36, 70-83.
They testified that the individual seemed to be “getting herself together,” and exhibited an “increase in her
excitement level.”  Tr. at 73-74, 82.  

I was also impressed by the individual’s honesty in admitting that she had an alcohol problem, and with her
humility in attributing this insight, and her current happiness, to her alcohol therapy.  She admitted that the
circumstances surrounding the DUI arrest were embarrassing, but believed that they “happened for a
reason,” and actually did her much good.  PSI at 34-35.  It is evident from my observations, the testimony
of her colleagues and family, and documentary evidence that the individual did more than just sit through
classes under court order–she actually absorbed the lessons, discussed them with her family, and used them
to improve her life.  

The individual’s daughters strongly support her efforts to remain abstinent and are an important part of her
rehabilitation.  Tr. at 57.  They were especially grateful for the new family closeness that evolved as their
mother went through therapy.  Tr. at 61, 62. The individual credits the therapy with teaching her a lot about
herself and helping her to become more independent, especially after her divorce.  Tr. at 49.  The individual
is now working on her new home, attending night school in order to train herself for a new career, and is
very excited about her accomplishments.  Tr. at 41-44, 47, 83.  The individual’s sworn testimony about
her continued abstinence is supported by witness testimony and the results of her recent lab studies that
show normal indicators.    Indiv. Ex. 2; Tr. at 81.   See Personnel Security Hearing, OHA Case No.
VSO-0404, 28 DOE ¶ 82,844 (2002) (accepting  testimony of individual and witnesses regarding length
of individual’s abstinence).  Thus, I believe the individual’s contention that she has abstained from alcohol
for 16 months. 

2.  Testimony of the DOE Psychiatrist

After evaluating the individual’s 2002 test results, documentation from the completion of the treatment
program, and testimony regarding her current lifestyle, the DOE psychiatrist testified at the hearing that the
individual has shown adequate evidence of rehabilitation and reformation from alcohol dependence.  Tr.
at 69.  The DOE psychiatrist testified at the beginning of the hearing (before the individual and her witnesses
testified) that the individual would have a good prognosis if she took her alcohol therapy classes seriously
and abided by the recommendations that he made in his evaluation of October 2001.  Tr. at 32.  He 
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testified that a solid abstinence plan, along with stability in her life and an acceptance of the fact that she has
a serious alcohol problem would minimize the risk of relapse.  Tr. at 33.  It is clear that the individual met
the conditions for a good prognosis because, at the conclusion of the hearing, the DOE psychiatrist
commented that the individual “seems to be fairly low risk [for a relapse].”  Tr. at 69-70.  He further opined
that were she to have a relapse, the risk of a lengthy relapse would be fairly low due to the active support
of her children.  Id.   He concluded his testimony as follows: “And it does seem like I would at this point
consider that she’s rehabilitated within the meaning of 10 CFR.”  Id.  

I find that the individual has submitted adequate evidence of rehabilitation and reformation from alcohol
dependence.   In reaching this conclusion, I found the testimony of the psychiatrist and the individual’s
witnesses to be persuasive.  Based on the foregoing, I find that the individual has mitigated the security
concerns raised under Criterion J.  The last alcohol-related incident occurred 16 months ago, and the
individual has abstained from alcohol since then.  She completed the court-ordered treatment program, has
admitted her alcohol problem to herself and to her family, and credits the treatment program with teaching
her valuable lessons that have reformed her behavior.  These positive steps suggest that the individual will
not turn to alcohol in the future if faced with a stressful period in her life.

III.  Conclusion

As explained in this Opinion, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8
(j) in suspending the individual’s access authorization.  The individual has, however, presented adequate
mitigating factors, set forth above, that alleviate the legitimate security concerns of the DOE Operations
Office.  In view of this criterion and the record before me, I find that restoring the individual’s access
authorization would not endanger the common defense and security and would be consistent with the
national interest.  Accordingly, I find that the individual’s access authorization should be restored.

Valerie Vance Adeyeye
Hearing Officer
Office of Hearings and Appeals

Date: September 20, 2002
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This Decision concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an
access authorization (also called a security clearance).  The local DOE security office determined that
information in its possession created substantial doubt about the individual's eligibility for an access
authorization under the Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart
A, entitled "Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  As explained below, I have concluded that the individual’s access authorization should
not be restored at this time.  

Background

The individual is employed by a contractor at a DOE facility, and his job requires that he have an access
authorization. The local DOE security office issued a Notification Letter to the individual on January 31,
2002.  The Notification Letter alleges under 10 CFR § 710.8(j) that the individual is a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent or
suffering from Alcohol Abuse, without adequate evidence of rehabilitation or reformation.  

These concerns arose when the individual reported to the DOE that he had been arrested for Driving While
Intoxicated (DWI) on May 11, 2001, after being involved in an accident in which he totaled his vehicle.
The individual cannot remember what happened ten minutes before or 45 minutes after the May 2001
accident.  The legal limit in the individual’s state for Blood Alcohol Content (BAC) is .08, and the
individual’s BAC on May 11, 2001 was .19.  The individual’s May 2001 arrest was his third DWI arrest
in 22 years.  The individual was charged with DWI in 1980, but as explained below, he denies that he was
driving the vehicle.  No blood-alcohol reading was taken in 1980.  In 1982, the individual was charged with
DWI after being involved in an accident when his BAC 
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measured .23.  The local DOE security office conducted a personnel security interview (PSI) in June 2001.
After the PSI, the DOE had the individual evaluated by a DOE consultant psychiatrist.  

The psychiatrist submitted a report to the local DOE security office in October 2001.  The psychiatrist’s
evaluation was based on his review of information in the individual’s personnel security file, the results of
psychological and laboratory tests, and a personal interview with the individual.  The psychiatrist’s report
found that the individual suffered from “Alcohol Abuse,” according to The Diagnostic and Statistical
Manual of the American Psychiatric Ass’n, IVth Edition, Text Revision, also known as DSM-IV-TR.
The psychiatrist noted that the individual had two DWI arrests when he had very high BAC levels–two or
three times the legal limit–and in both episodes, the individual rolled his vehicle.  He therefore judged the
individual’s symptoms, although not “recurrent” (i.e. occurring within a 12-month period) as that term is
defined in the DSM-IV-TR,  to be “persistent and severe.”  According to the Report, “the alcohol-related
arrests showed severe levels of impairment in that [the individual] appeared to have passed out or
completely lost control of his vehicle while driving in a highly intoxicated state.”   DOE Consultant
Psychiatrist’s Report (DOE Exhibit 5)  at 8. The psychiatrist also diagnosed the individual as suffering from
“Obsessive-Compulsive Disorder,” which, by itself, would not be expected to adversely affect judgment
or reliability.   He noted that the individual’s symptoms had been mild when untreated, and even less with
medication treatment.  However, he found that “this anxiety disorder may make [the individual] more
vulnerable to episodes of heavy binge drinking.”  Id.   The psychiatrist found that  there was no adequate
evidence of the individual’s rehabilitation or reformation. The psychiatrist’s report stated that in order to
show rehabilitation or rehabilitation, the individual would need to stop drinking, and have some desire to
enter into treatment, which in his case could be “outpatient treatment of moderate intensity,” such as
Alcoholics Anonymous (AA) a few times per week, or perhaps weekly individual counseling sessions,
lasting for a year.   Id. at 9.

Because of these security concerns, the case was referred for administrative review.  The individual filed
a request for a hearing on the concerns in the Notification Letter.  DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as Hearing
Officer in this case. 

At the hearing that I convened, the DOE Counsel called two witnesses: the DOE consultant psychiatrist
who evaluated the individual, and the individual’s current group supervisor at the DOE facility.  The
individual was represented by counsel; he testified on his own behalf, and called seven other witnesses,
including two alcohol treatment professionals, current or former coworkers, friends who were acquainted
with his personal life, and one family member. The DOE submitted 15 written exhibits, and the individual
submitted six written exhibits at the hearing. 

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the 
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common defense and security and would be clearly consistent with the national interest."  10 CFR §
710.7(a).  In resolving questions about the individual’s eligibility for access authorization, I must consider
the relevant factors and circumstances connected with the individual’s conduct.  These factors are set out
in § 710.7(c): 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to
include knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the voluntariness of participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors. 

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access authorization.
A hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization.”  10 CFR § 710.21(b)(6).  Once DOE has presented derogatory information affecting an
individual’s eligibility for access authorization, the individual must come forward with evidence to convince
the DOE that restoring his or her access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest."  10 CFR § 710.7(a).  See, e.g.,
Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995), and cases
cited therein.  For the reasons discussed below, it is my opinion that this individual’s access authorization
should not be restored at this time. 

Findings of Fact

The individual admitted the factual allegations in the Notification Letter about his history of DWI arrests,
except for certain details, explained below, which he corrected for the record. However, he challenged
some of the facts in the psychiatrist’s report, claiming he had already taken the first steps toward an alcohol
treatment regimen by the time of the October 2001 interview.  In general, the individual tried to mitigate
the security concerns by showing that he has stopped drinking and made substantial progress toward
rehabilitation since he was interviewed by the psychiatrist more than eight months before the hearing.  

Testimony at the Hearing  

The Individual

During the hearing, the individual testified in the presence of the DOE consultant psychiatrist.  The individual
began his testimony by explaining that his older brother had been driving at the time of the 1980 DWI
incident, but that the individual told the police he was driving in order to protect his brother, who was
considering applying for a security clearance at the time.  Transcript of Hearing (“Tr.”) at 79-80. The
individual stated that his second DWI arrest was in 1983, not 1982 as stated 
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in the Notification Letter.  Id. at 81.  He admitted drinking with friends in a bar and driving home before
that accident.  The individual said that he went to DWI school and attended alcohol awareness classes, and
the 1983 DWI charge was dismissed.  Id. at 82-83.  According to the individual, the 1983 experience
taught him that “heavy drinking is very dangerous,” so he only drank moderately for the many years
between 1983 and 2001.   

In 2000, the individual got a new job, and he met a new group of friends, who drank heavily.  The
individual’s moderate drinking pattern soon increased, and began to include “shots,”i.e. miniatures, in
addition to beer.  Id. at 84-85.  The individual claimed that he generally did not drive home after an episode
of heavy drinking, but on the night of his accident and DWI arrest in May 2001, he opted to drive home
after drinking several shots.  Id. at 86-87.  The individual believes that drinking hard liquor is “a big source
of the problems” he has had with DWIs, because he was drinking shots on both occasions before the DWI
incidents in 1983 and 2001.  He testified that after the May 2001 DWI, he made the decision never to
drink hard liquor again.  Id. at 88-91.  As explained below, however, the individual did not stop drinking
altogether in May 2001, but continued to drink beer occasionally, until December 2001, when he decided
to give up all forms of alcohol.
   
The individual testified about the steps he took to rehabilitate himself after the May 2001 DWI arrest.
Individual’s Exhibit 4.  He had an alcohol assessment done by a local substance abuse clinic in August
2001, and he got a report on September 12, a month before his interview with the DOE psychiatrist.  He
began going to DWI school in October, which he completed in November, Individual’s Exhibit 3, but
claims he could not begin alcohol education classes until they became available to him in February 2002.
Id. at 92-93.  The individual began individual alcohol therapy in December 2001. His therapist, whose
testimony is discussed below, led the individual to his decision to stop drinking alcohol.  The individual’s
therapist also suggested that he begin going to AA meetings, which the individual has done approximately
twice a week since February 2002.  Individual’s Exhibit 5.  The individual has an AA sponsor, but claims
that he has never been tempted to drink since he swore off alcohol in December 2001.  Id. at 112. The
individual maintains that the DOE psychiatrist got the wrong impression during his October 2001 interview
that the individual was not interested in rehabilitation, “because we never really got into that, so treatment
was not an issue.”  Id. at 105.  

The DOE Consultant Psychiatrist

The psychiatrist testified twice.  In his first appearance, he reiterated the substance and conclusions in his
October 2001 report (summarized above), explaining the reasons why he exercised his clinical judgment
under the DSM-IV-TR to diagnose the individual as suffering from Alcohol Abuse without adequate
evidence of rehabilitation, and why he thought this individual needed one full year of sobriety in conjunction
with a treatment program to achieve rehabilitation.  Tr. at 15-48.  The psychiatrist’s second appearance
came after observing the individual’s testimony at the hearing.  The psychiatrist testified that he had not
changed his opinion that the individual suffers from Alcohol Abuse, and has not shown adequate evidence
of rehabilitation.   At the outset, the psychiatrist observed that everything he had heard from the individual
was generally in his favor, and he noted 
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that the professionals treating the individual have given him a good prognosis, in particular the individual’s
therapist.  Id. at 118-19.  He also noted that the individual showed signs of consistent progress in the eight
months since the October 2001 evaluation, including stopping all drinking and beginning treatment in earnest
with the therapist in December 2001, six months before the hearing, “beefed up” with AA participation
beginning in February 2002, four months before the hearing.  Id.  The critical question addressed by the
psychiatrist during his second appearance was “how long is enough” for the individual to show
rehabilitation.  The psychiatrist answered this question by concluding that the individual has “another four
to six months to go before he kind of completes the job.”  Id. at 120.

The psychiatrist stated “there are a number of cautions” that led him to conclude the individual needed a
full year of sobriety before achieving rehabilitation.  According to the psychiatrist, Alcohol Abuse has a high
relapse frequency, as high as 50 percent for the first year, and it is a “very stubborn disorder.”  He also
noted that “when [the individual] did have his slips they were very serious slips.”  He further observed that
“there is also a possibility that [the individual] was so intoxicated that he was blacking out, which raises a
whole new range of problems as far as security clearance issues, what things can you keep secret, what
do you even know you’ve done the next day. . . .”  Id.  at 120-21.  The psychiatrist said he would think
the individual was rehabilitated after completing a year of sobriety, after which the individual would not pose
a significant relapse risk.  The psychiatrist also stated that the individual was managing the medications
prescribed for his Obsessive-Compulsive Disorder in a responsible way so that they would not pose any
danger.  Under cross-examination by the individual’s attorney, the psychiatrist emphasized why he would
not be more lenient and recommend less than one year of sobriety for this individual: (1) the individual
suffers from another anxiety disorder that may make him more susceptible to binge drinking, (2) the
individual’s previous lapses were severe, involving auto accidents and extremely high blood-alcohol levels
which were two to three times the legal limit, and (3) there was a question of a possible blackout in the most
recent DWI.  Id. at 126-27.  

The Clinic Official

An official from the local substance abuse clinic testified on behalf of the individual.  The clinic official
agreed with the DOE psychiatrist’s diagnosis that the individual suffered from Alcohol Abuse, and also
agreed that treatment professionals do not draw any distinction between hard liquor and beer.  She
corroborated the individual’s testimony that he took the first step on the road to recovery when he
submitted to an alcohol assessment in August 2001, but indicated she believed the individual did not
recognize his need for treatment when he first presented himself.  She also confirmed the individual’s
participation in, and successful completion of, an alcohol education program from February to May 2002.

The Individual’s Therapist

The therapist, who has had extensive training and many years of experience in the field of alcohol and drug
treatment, testified that he has treated the individual since December 2001.  He explained 
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that he favors a diagnostic model different than the DSM, one developed at a local university.  Id. at 62.
According to the therapist, this diagnostic model suggests that interventions need to differ significantly,
based on the level of problem which the client presents.  The therapist diagnosed the individual as having
a “situationally-based alcohol abuse problem.”  Id. at 63.  He explained that both as a youth in 1983, and
in the few months before the DWI in 2001, the individual had connected with a crowd of people who were
heavy drinkers, and in both cases, drank not only beer but also hard liquor in combination with beer.  In
both cases, according to the therapist, the individual was significantly affected by his environment–the
drinkers who were surrounding him–his drinking increased, and the subsequent alcohol abuse problem that
resulted was connected to the environmental stimuli.  Id. at 63-4.  The therapist noted that in between the
1983 and 2001 DWIs, the individual’s alcohol use was limited to occasionally drinking a few beers, usually
with his brother, over the course of a few hours.  The therapist conceded that he would diagnose the
individual with Alcohol Abuse at the time of the May 2001 auto accident and DWI, which he characterized
as “severe.”  However,  the therapist asserts that he would not have made the same diagnosis a year before
May 2001.  Id. at 65.

The therapist went on to describe his treatment of the individual, who had quit drinking all forms of alcohol
and stopped associating with heavy drinkers by the time he first consulted the therapist in December 2001.
At the outset, the therapist asked the individual to examine his value system and decide “whether it’s worth
drinking anymore in your life.”  Id. at 66. According to the therapist, individual decided that his values were
connected to his family and  his job, and “that it was time to quit.”  Id.  The therapist recounted the
individual’s participation in regular individual therapy sessions with him, AA, and the alcohol education
program through the local clinic.  

The therapist stated that the one-year time line for abstinence, which is standard in the treatment industry
for alcohol dependence, was not appropriate for people who, like the individual, suffer from alcohol abuse.
In his practice, the therapist uses a six-month criterion for gauging rehabilitation for alcohol abuse.  Id. at
67.  According to the therapist, the individual has met the six-month test, and with all of his other, ongoing
therapeutic activities such as AA, the individual has an excellent prognosis.  Id. at 70.

The Individual’s Group Leader

The DOE Counsel presented the testimony of the group leader of the unit where the individual works. This
witness explained the general nature of the unit’s work, why the individual needs an access authorization,
and how the individual had been working in an uncleared area since his clearance was suspended.  He
testified that the individual was an excellent employee, that he would like to have him back, as soon as
possible, and that he had never noticed any indication on the job that the individual had an alcohol problem.
Finally, he indicated his organization would try to enable the individual to continue working in an uncleared
area until his clearance is restored.  Id. at 7-14.
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The Individual’s Character Witnesses

The individual called one family member, and four character  witnesses who had worked with him at the
DOE facility at one time or another.  The co-workers testified that they knew the individual to be an
excellent worker, that they had  never noticed any alcohol-related problems with the individual on the job,
that aside from the recent DWI they would never have thought the individual had a drinking problem, and
that they would recommend him for a security clearance.  Id. at 131-55.  The witnesses who also socialized
with the individual corroborated his claim that he had completely stopped drinking in 2001.  The family
member also corroborated the individual’s claim that he gave up alcohol, described the individual’s close
family relationships, his vigorous outdoor life-style, and his motivation to remain sober. The family member
characterized the 2001 DWI as “a fluke.”  Id. at 155-63.  

Analysis

The record supports the concerns in the Notification Letter about the individual’s Alcohol Abuse and his
DWI arrests.   The DOE consultant psychiatrist’s written report, submitted some nine months before the
hearing, describes the individual’s drinking pattern, including the aggravated nature of the two DWI
incidents in 1983 and 2001.  It explains the basis for the psychiatrist’s clinical judgment that the individual
suffers from Alcohol Abuse, even though he does not quite meet the criteria for that disorder in the DSM-
IV-TR because his alcohol-related problems are not “recurrent” within a one-year period, based on the
psychiatrist’s finding that the problems were “persistent and severe.”  Finally, it explains why the psychiatrist
found the individual had not shown adequate evidence of rehabilitation, and what the individual can do to
achieve rehabilitation.  The individual’s professional witnesses did not contest the factual bases and the
diagnosis in the psychiatrist’s report.  I therefore find the DOE properly invoked the criteria in 10 CFR §
710.8(j).

The pivotal question in this case is whether the individual has shown that he is rehabilitated.  The answer
from the record before me is that the individual has made substantial progress toward rehabilitation, but he
falls just short of making that showing.  The individual stopped drinking six months before the hearing, which
means that as of the date of this decision, he is five months away from completing the one year of
abstinence, which in the psychiatrist’s opinion, is the minimal period of sobriety necessary for this individual
to show rehabilitation.  

The DOE’s consultant psychiatrist and the individual’s therapist agree on many fundamental points,
including the diagnosis of Alcohol Abuse, but they have different opinions about the shortest period of
sobriety this individual should achieve to show rehabilitation.   The psychiatrist emphasizes the aggravated
nature of the individual’s two DWI arrests in 1983 and 2001, which both involved motor vehicle accidents
after the individual had been drinking so heavily that he registered blood-alcohol levels  of .23 and .19–two
to three times above the legal limit of .08.  The psychiatrist also refers to the individual’s Obsessive-
Compulsive Disorder, which may make him more susceptible to binge drinking, and the problematical
nature of the individual’s temporary amnesia after the 2001 crash, which may or may not have been an
alcohol-related blackout.  While he concedes that there is 
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nothing magic about the one-year milestone, and admits that he has occasionally recommended a shorter
period of sobriety for certain of his patients, the psychiatrist believes that one year of sobriety is appropriate
under the special circumstances outlined above.  The therapist focuses instead on the individual’s recent
alcohol treatment regimen, and what he calls the “situational” nature of the individual’s Alcohol Abuse,
which was apparently limited to two periods of the individual’s life when he associated with heavy drinkers
and combined beer with hard liquor, separated by nearly two decades of moderate social drinking with no
adverse consequences.  Under the diagnostic model used by the therapist, he believes that six months of
abstinence is sufficient for this individual to show rehabilitation.  

I am persuaded by the DOE psychiatrist’s explanation of the reasons for his opinion that this individual
needs to complete a few more months of sobriety before his access authorization should be restored.
There is no question that this individual’s two alcohol-related incidents, although isolated and not
“recurrent” within a one-year period as that term is used in the DSM-IV-TR,  were so severe that the
individual is lucky to be alive.  The individual has made good progress toward rehabilitation since his May
2001 DWI arrest, but I find that he has not as yet achieved rehabilitation.  The individual’s attorney tried
to analogize the situation involved in this case to a recent case in which an OHA Hearing Officer weighed
the expert testimony about the period of sobriety necessary to prove rehabilitation, and determined that ten
months was enough.  See Personnel Security Hearing, (Case No. VSO-0495), 28 DOE ¶ 82,860
(2002).  I find that the special circumstances involved in this case, especially two DWI arrests following
road accidents when the individual had very high blood-alcohol levels, an anxiety disorder that may make
the individual more prone to binge drinking, a possible blackout, and only six months of sobriety, distinguish
the present case from the situation in Case No. VSO-0495.  

In other DOE security clearance proceedings, Hearing Officers have consistently found that a diagnosis of
alcohol dependency or alcohol abuse raises important security concerns. See, e.g., Personnel Security
Hearing, (Case No. VSO-0476), 28 DOE ¶ 82,827 (2001), and cases cited therein.  Since I have also
found that the individual is not rehabilitated from his Alcohol Abuse, those concerns have not been
mitigated.

Conclusion

Based on the entire record in this proceeding, I find that the individual has not resolved the security
concerns raised under 10 CFR § 710.8(j).  Specifically, I find that he has not resolved the concerns
that he suffers from Alcohol Abuse, without adequate evidence of rehabilitation.  For the reasons
explained in this Decision, I find that the individual has failed to show that restoring his access
authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.  Accordingly, it is my decision that the individual's 
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access authorization not be restored at this time. The individual may seek review of this Decision by an
Appeal Panel under the regulation set forth at 10 CFR § 710.28. 

Thomas O. Mann
Hearing Officer
Office of Hearings and Appeals

Date: July 18, 2002



Access authorization is defined as an administrative determination that an individual is eligible for access to1

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such
authorization will be referred to variously in this Opinion as access authorization or security clearance.
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This Opinion concerns the eligibility of XXXXX (the individual) to hold an access authorization  under the1

regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  The individual’s access authorization was
suspended by the Manager of a Department of Energy (DOE) Operations Office (the Operations Office)
pursuant to the provisions of Part 710.  Based on the record before me, I am of the opinion that the
individual’s access authorization should not be restored.

I.  Background

The individual is an employee of a contractor at a DOE facility. After the individual was convicted for
Driving Under the Influence (DUI) in January 2000, the Operations Office conducted a Personnel Security
Interview (PSI) with the individual on January 25, 2000.  See DOE Exhibit 15.  The individual gave his
assurance in the interview that he would not "drink and drive anymore," id. at 25, and the Operations Office
took no further action at that time.  DOE Exhibit 14 at 1.   In July 2001, the individual again was arrested
and charged with DUI.  Because the security concern remained unresolved after that PSI, the Operations
Office requested that the individual be interviewed by a DOE consultant psychiatrist.  The psychiatrist
interviewed the individual on November 14, 2001, and thereafter issued an evaluation to the DOE.  See
DOE Exhibit 4.  The Operations Office ultimately determined that the derogatory information concerning
the individual created a substantial doubt about his eligibility for an access authorization, and that the doubt
could not be resolved in a manner favorable to the individual.  Accordingly, the Operations Office
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suspended the individual’s access authorization, and proceeded to obtain authority from the Director of the
Office of Safeguards and Security to initiate an administrative review proceeding.

The administrative review proceeding began with the issuance of a Notification Letter to the individual.  See
10 C.F.R. § 710.21.  That letter informed the individual that information in the possession of the DOE
created a substantial doubt concerning his eligibility for access authorization. The Notification Letter
included a statement of that derogatory information and informed the individual that he was entitled to a
hearing before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access
authorization.  The individual requested a hearing, and the Operations Office forwarded the individual’s
request to the Office of Hearings and Appeals (OHA).  The Director of OHA appointed me as the Hearing
Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), the individual, his wife, a counselor
who evaluated the individual, and the DOE consultant psychiatrist testified.  Both the individual and the
DOE Counsel submitted exhibits.  I closed the record upon receiving the transcript of the hearing.

I have reviewed and carefully considered the evidence in the record.  I have considered the evidence that
raises a concern about the individual’s eligibility to hold a DOE access authorization.  I have also
considered the evidence that mitigates that concern.  And I conclude, based on the evidence before me and
for the reasons explained below, that the security concern has not been resolved.

II.  Analysis

A. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the derogatory
information in the possession of the DOE that created a substantial doubt regarding the individual’s eligibility
for access authorization.  In the Notification Letter, the DOE characterized this information as indicating
that the individual “has been, or is, a user of alcohol habitually to excess, or has been diagnosed by a
board-certified psychiatrist as alcohol dependent or as suffering from alcohol abuse” and “has engaged in
unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion, exploitation
or duress which may cause him to act contrary to the best interest of the national security.”  See 10 C.F.R.
§ 710.8(j), 710.8(l).  The statement was based on the individual's description of his prior alcohol use and
alcohol-related arrests, as well as the November 19, 2001 diagnosis by the DOE consultant psychiatrist
that the individual suffered from “alcohol abuse, which is currently in partial remission” and “has not yet
shown adequate evidence of rehabilitation or reformation.” DOE Exhibits 1, 4.

In requesting a hearing, the individual disputed the diagnosis by the DOE consultant psychiatrist, but did
not dispute the facts surrounding his alcohol-related arrests.  He stated that he was “at the present time
[March 7, 2002] undergoing alcohol education and therapy.  This will continue for the next 6
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 months . . . .  I have abstained from alcohol consumption since July 4th [of 2001] and will continue to do
so.”  DOE Exhibit 2.

1.  Whether the Individual Suffers from Alcohol Abuse

The DOE consultant psychiatrist cited the following as the basis for his diagnosis of Alcohol Abuse:

C The subject shows a maladaptive pattern of use of alcohol manifested by recurrent use in
situations where it is physically hazardous.

C He has continued to use despite knowing it has a detrimental effect on his work based on
his clearance.

C At this time [November 19, 2001], following classes for his [DUI], he has not shown
evidence of adequate rehabilitation.  He has not yet had treatment following this DUI, and
continues to not show evidence of rehabilitation.

C He is in partial remission because he has abstained for greater than one month but less than
12 months.

DOE Exhibit 4 at 7.

In his request for a hearing, the individual states that he met with the DOE consultant psychiatrist “one time
for approximately 45 minutes.  Other than reviewing evidence of my driving convictions that is not enough
time for anyone to form a valid medical opinion of a Mental Disorder in my opinion.”  DOE Exhibit 2 at
2.  At the hearing, individual stated,

I think that a valid question here is do I fit the criteria defined in the [Diagnostic and Statistical
Manual of Mental Disorders, Fourth Edition (DSM-IV)] for alcohol abuse? and that's a
document that [the DOE consultant psychiatrist] referenced to back his diagnosis.  My
question particularly concerns the definition which is, quote, a maladaptive pattern of substance
use leading to clinically significant impairment or distress as manifested by one or more of the
following occurring within a 12-month period, end of quotes.

And while it's true that I've had two arrests for [DUI], they weren't within a 12-month
period and that's -- let me just state that's not an excuse because what I -- you know, that was
very poor judgment what I did.

Transcript of Hearing (Tr.) at 8.  The DSM-IV includes the following criteria for substance abuse:
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A. A maladaptive pattern of substance leading to clinically significant impairment or distress,
as manifested by one (or more) of the following, occurring within a 12-month period:

. . . .

(2) recurrent substance use in situations in which it is physically hazardous (e.g., driving an
automobile or operating a machine when impaired by substance use)

(3) recurrent substance-related legal problems (e.g., arrests for substance-related
disorderly conduct)

DSM-IV-TR at 199.

The individual is correct that his two DUIs were not within a 12-month period, and this would raise a
question as to the application of the criterion relating to “recurrent substance-related legal problems.”
However, this fact does not rule out the criterion describing “recurrent substance use in situations in which
it is physically hazardous.”  The DOE consultant psychiatrist made the point in his testimony that “the
chances of drinking, driving, getting picked up, every time you do, it is pretty low.”  Tr. at 45.  Thus, though
the individual has only been charged with DUI twice, the chances are that he has driven an automobile while
impaired by alcohol more than just the two times he was caught.  The individual recognized this in his
testimony:  “I'm not going to sit and tell you that those are the only two times that I was . . . over the limit
-- the legal limit. . . .  I'm not going to say that that's the only two times that I could have been caught.”  Tr.
at 73.  Therefore, there does not appear to be any dispute that the individual meets at least one of the
criteria for substance abuse, “recurrent substance use in situations in which it is physically hazardous (e.g.,
driving an automobile or operating a machine when impaired by substance use).”

The individual also submitted an evaluation written by a counselor at the facility where the individual had
partially completed alcohol education and therapy.  This counselor testified by telephone at the hearing.
In her written evaluation and her testimony, the counselor did not dispute the diagnosis of alcohol abuse.
Based on the above, I accept as accurate the DOE consultant psychiatrist’s diagnosis of alcohol abuse.

2.  Whether the Individual Has Been a User of Alcohol Habitually to Excess

In its Notification Letter, the DOE states that “[d]uring a personnel security interview (PSI) conducted on
August 23, 2001, [the individual] indicated that he became intoxicated a couple of times a week and that
it took three to four beers to become intoxicated.”  DOE Exhibit 1 at 3.  In his request for hearing, the
individual states, “I do not think I ever said that I drank to the point of ‘intoxication’ unless intoxication
means that my blood alcohol content (BAC) was over the legal limit [in my jurisdiction].”  DOE Exhibit 2
at 2.
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 The Notification Letter also notes that the individual was arrested nearly 32 years ago for “Burglary and2

Conspiracy . . . and that he was sentenced to one year probation.”  Because this isolated incident occurred when the
individual was 19 years old, and is so remote in time, I find that it does not raise a security concern regarding the
individual.

During the PSI in question, the DOE personnel security specialist asked the individual, “Did you feel
intoxicated that night [of the July 2001 DUI]?”  The individual responded, “Slightly, yes,” and the personnel
security specialist then asked, “And how often do you become intoxicated?”  The individual responded,
“Um, well since [the July 2001 DUI] I haven’t, prior to that a couple of times a week maybe.”  DOE
Exhibit 5 at 12-13.

The term “user of alcohol habitually to excess” is not a term of art used in psychiatry or substance abuse
treatment.  Nor is the term defined in the Part 710 regulations, even though it is only in the context of
personnel security that the term is regularly used.  Arguably, drinking to the point where one’s judgment
is impaired is “excessive,” since the DOE must depend on the intact judgment of a clearance holder at all
times.

Using this definition, I find that the individual was, prior to his second DUI, a user of alcohol habitually to
excess.  Whatever the individual’s definition of intoxication, the individual described himself as being
“slightly” intoxicated on a night that he was arrested for DUI.  But this slight intoxication apparently affected
the individual’s judgment such that he made the bad decision to get behind the wheel of a car.  And the
individual applied the same term, “intoxicated” to his condition “a couple of times a week maybe” prior to
the arrest.

B.  Whether the Security Concerns Have Been Resolved

A hearing under Part 708 is held “for the purpose of affording the individual an opportunity of supporting
his eligibility for access authorization,” i.e., “to have the substantial doubt regarding eligibility for access
authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  “In resolving a question concerning an individual's
eligibility for access authorization,” I must consider

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to
include knowledgeable participation; the frequency and recency of the conduct; the age and
maturity of the individual at the time of the conduct; the voluntariness of participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors.

10 C.F.R. § 710.7(c).

In the present case, the only significant concern raised by the DOE relates to the individual’s use of
alcohol.  The individual has testified credibly that he has abstained from using alcohol since his July 2
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3, 2001 DUI arrest. Tr. at 8. He also presented the testimony of his wife, who testified credibly in
corroborating the individual’s claim of abstinence.  Tr. at 64.  Further bolstering the individual’s account
is the fact that he has been subject to random urinalysis since December 2001, and each time the test has
come back negative.  Individual’s Exhibit 2.

Because the individual presents no security concern so long as he continues to abstain from using alcohol,
the critical factors in this case are the absence or presence of rehabilitation and the likelihood of recurrence
of the individual’s habitual and excessive drinking.  Regarding his risk of relapse, the counselor who testified
for individual stated, “Will he relapse?  I don't think so.  It did not appear to me that alcohol was that huge
of a thing for him.”  Tr. at 40.  The DOE consultant psychiatrist considered the individual’s risk of relapse
as “low . . . if it was a category.  It would be more mild than moderate and high.  So I'd put it in mild. So
I think he's at low risk for relapse. . . .  Mild, more than minimum.”  Tr. at 95-96.  This testimony, by itself,
indicates to me that the individual is likely not to relapse.  

But considering other factors noted by the counselor and the psychiatrist, there still appears to be a
significant risk of relapse.  First, both the counselor and the DOE consultant psychiatrist recommend that
the individual not continue to frequent places where alcohol is served.  The individual has not adopted their
recommendation.  The counselor testified that “if it were me and I had two DUIs and had lost my security
clearance, I would find different ways to recreate.  When there's that many negative consequences, it just
isn't worth it.  So that would be my opinion.” Tr. at 40.  The DOE consultant psychiatrist stated, “I think,
though it's not imperative, is that it will be hard to not relapse at some point if he continues to go to bars --
karaoke, pool -- especially if [the individual’s wife is] drinking.”  Tr. at 65.

The individual responded to these recommendations with the following statement:

On what basis would you have to say that it would be hard for me not to relapse because I was
there?  That's -- that's implying that if I get around people who are drinking alcohol, I'm not going
to be able to help myself.  I'm going to have to drink.  I do not think that's the case.

Tr. at 65-66.

The fact that the individual continues to go out with his wife while she is drinking raises two concerns.  First,
as both the counselor and the psychiatrist testified, continuing this pattern increases his risk of relapse.
Second, it is not clear to me that the individual fully understands this increased risk.  The DOE consultant
psychiatrist addressed this issue when he described what he called a “relapse prevention plan.”

What do you do if you're in a situation where such and such happens? So let's say he drinks when
he's in a fight with his wife.  What is he going to do?  So he has to have a plan of what he's going
to do.  So let's say his fight with his wife, he ends up in bar.  What's he going to do at that point?
Let's say he has drink in his hand.  What's he going to do?



- 7 -

So a relapse prevention plan, which you [indicating the individual] might or might not have
learned yet, has to take into account how he's  going to prevent drinking or relapse or what's he
going to do if he does have a drink?  And that was important for him to know.

. . . .

I think you're not up to that in your [alcohol education] classes yet . . . that relapse prevention plan
that they should be working with you on.

. . . .

It would start from the beginning with not drinking, which is his intention, which is the
recommendation of counselors that he has.

. . . .

There also -- let's see -- there are recommendations also that he not go to karaoke bars.  No bars.

. . . .

So his relapse prevention plan, if he worked on it, if he was aware that he was supposed to work
on it, would be, What do you do when you're invited to a karaoke bar?  Where do you find a dry
one?  There must be a dry one in [his area] somewhere I would guess.  What do you do when
you're in the karaoke -- when the person insists that you go?

What do you do when the person you're with -- it's going to be his wife -- starts drinking?
What are you going to do when someone offers you a drink?  What are you going to do when
there's a drink in your hand?  What are you going to do when there's a drink at your lips?    

And that for him, especially, What are you going to do with your car keys or what are you
going to do when you're sitting in your car?  What are you going to do when you insert the key into
the ignition and what are you going to do when you're a block away?  Are you going to measure
-- well, How many did I have to drink? or are you just going to get out of the car because it's too
high of a risk to run?

So it should involve every step of the way what is it he's going to do if he makes one more mistake?
What do you do after you've drank and drove and gotten away with it?

. . . .

Are you going to turn a lapse into a relapse?
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My concern -- and I still don't -- my concern is that he -- I don't think he's recognized the
danger in any of these steps, except the last one, which puts him more of a risk.  That doesn't mean
that it's inevitable that he's going to relapse, but it does put him at risk that he's not -- seemingly not
willing to make a change at the beginning of his plan.

Tr. at 77, 80-82.

Considering all of the above, I believe that the risk of the individual relapsing, i.e., returning to drinking to
levels that impair his judgment, is too high at this time.  I am concerned that the individual does not yet fully
understand the magnitude of the challenges he faces.  It is entirely possible that, with the completion of his
alcohol education classes (which, at the time of the hearing, were still in progress), the individual will better
understand the risks he faces and be better equipped to handle them appropriately.  At this point, however,
if I am to err in making this predictive assessment, I must err on the side of national security.  See
Department of Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest”
standard for granting of security clearances indicates “that security determinations should err, if they must,
on the side of denials”).  With this in mind, I cannot recommend that the individual’s clearance be restored
at this time.  

III.  Conclusion

Upon consideration of the record in this case, I agree with the DOE that there is evidence that raises a
substantial doubt regarding his eligibility for a security clearance, and I do not find sufficient evidence in the
record that resolves this doubt.  Therefore, because I cannot conclude that restoring the individual’s access
authorization would not endanger the common defense and security and would be clearly consistent with
the national interest, it is my opinion that the individual’s access authorization should not be restored.  10
C.F.R.  § 710.27(a).  The individual may seek review of this Decision by an Appeal Panel under the
procedures set forth at 10 C.F.R. § 710.28.

Steven J. Goering
Hearing Officer
Office of Hearings and Appeals

Date: August 9, 2002
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This Opinion concerns whether xxxxxxxxxx (hereinafter "the
Individual") is eligible for access authorization.  As explained
below, I have concluded that the Individual has not demonstrated his
eligibility for access authorization at this time. 

I.  THE APPLICABLE REGULATIONS 

The Department of Energy (DOE) regulations governing this matter are
set forth at 10 C.F.R. Part 710.  Those regulations describe the
criteria and procedures for determining eligibility for access to
classified matter or special nuclear material, i.e., “access
authorization” or a “security clearance.”

An individual is eligible for access authorization if such
authorization “would not endanger the common defense and security
and would be clearly consistent with the national interest.”
10 C.F.R. § 710.7(a).   Certain types of derogatory information
raise an issue whether an individual is eligible for a clearance.
10 C.F.R. § 710.8.  The ultimate decision concerning eligibility is
a comprehensive, common sense judgment based on a consideration of
all relevant information.  10 C.F.R. § 710.7(a), (c).  Such
information includes the nature of the conduct at issue, the absence
or presence of reformation or rehabilitation, and the impact of the
foregoing on the relevant security concerns.  10 C.F.R. § 710.7(c).

The purpose of a hearing is to give an individual an opportunity to
resolve any identified security concerns.  10 C.F.R. § 710.21.
Thus, the burden is on the individual to present
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testimony or evidence to demonstrate that he is eligible for access
authorization, i.e., that access authorization “will not endanger
the common defense and security and will be clearly consistent with
the national interest.”  10 C.F.R. § 710.27(a).  As this standard
indicates, there is a presumption against the grant of a security
clearance. See Dep’t of the Navy v. Egan, 484 U.S. 518, 531 (1988)
(the “clearly consistent with the interests of national security”
test indicates that “security-clearance determinations should err,
if they must, on the side of denials”);  Dorfmont v. Brown, 913 F.2d
1399, 1403 (9th Cir. 1990) (strong presumption against the issuance
of a security clearance).  Because this standard is designed to
protect the national interest, it differs from the standard
applicable to criminal proceedings in which the prosecutor must
prove guilt beyond a reasonable doubt.
                                            

II.  BACKGROUND 

In August 2001, a DOE security specialist interviewed the
Individual.  See DOE Exhibit (“Ex.”) 8.  The purpose of the
interview was to discuss information relevant to the Individual’s
eligibility for a security clearance.  The information included a
past diagnosis of alcohol dependence and a September 2000 conviction
for driving while intoxicated (DUI).  The Individual indicated that
he continued to drink and become intoxicated, although on a much
less frequent basis.  Based on the foregoing information, DOE
security referred the Individual to a DOE consultant psychiatrist
(the DOE psychiatrist) for an evaluation. 

In September 2001, the DOE psychiatrist interviewed the Individual
and issued a report.  DOE Ex. 10.  The DOE psychiatrist diagnosed
the Individual as a user of alcohol habitually to excess and
suffering from alcohol abuse, which caused or could cause a defect
in judgment or reliability.  DOE Ex. 10, at 5.  The DOE psychiatrist
advised the Individual to enter an alcohol recovery program.  Id.

In February 2002, DOE notified the Individual that doubts remained
about his eligibility for a clearance.  DOE Ex. 4.  The notification
letter cited the psychiatric diagnosis as derogatory information
under 10 C.F.R. § 710.8(j) (Criterion J) and 10 C.F.R. § 710.8(h)
(Criterion H).  In response to the notification letter, the
Individual requested a hearing.
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III.  THE HEARING  

The DOE presented two witnesses: the security specialist and the DOE
psychiatrist.  The Individual testified and presented the testimony
of six witnesses:  five colleagues and his Alcoholics Anonymous (AA)
sponsor.  Their testimony is discussed below.  The Individual also
submitted voluminous documentary evidence concerning his current
alcohol recovery efforts and his work history.  The hearing
transcript is cited as “Tr.”

A.  The Individual

The Individual identified some factual inaccuracies in the DOE
psychiatrist’s report, but the Individual did not dispute that he
had an alcohol problem.  Tr. 139.  Although the Individual testified
that he no longer craved alcohol, he stated that he was an alcoholic
and “I will be an alcoholic until I die.”  Tr. 119, 129.  The
Individual’s testimony largely concerned his recovery program.

The Individual testified that after his DUI arrest, he completed his
court-approved alcohol program, and he submitted documentation of
that completion.  Ind. Exs. I though M.  The Individual testified
that, although that program did not cause him to stop drinking, he
reduced his drinking and his experience with the program contributed
to his subsequent decision to open himself to treatment.  Tr. 134-
137.  

The Individual testified that in May 2002 he entered into an
Employee Assistance Program (EAP) agreement with his employer, under
which his employer agreed to help pay for a treatment program and
the Individual committed to specified alcohol recovery efforts.  The
Individual submitted a copy of the agreement, which is signed by the
employer’s medical director and the Individual.  Ind. Ex. A.  The
agreement provides for a 28-day intensive treatment program,
followed by group counseling for one year, and individual
counseling, AA attendance, alcohol abstinence, and random alcohol
tests for two years.

The Individual testified that he completed the 28-day treatment
program, and he provided supporting documentation.  See, e.g., Ind.
Exs. C, F.  The attending physician described the Individual’s
prognosis as “good.”  See Ind. Ex. F.

The Individual testified that since his completion of the 28-day
program, he has been involved in a comprehensive after-care 
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program.  Consistent with the EAP agreement, the program consists of
group and individual counseling, AA attendance, abstinence, and
random alcohol tests.  See, e.g., Tr. 122-125, 150-152.  Although
the EAP agreement provides for AA attendance at least three times
per week, the Individual testified that he participates almost daily
in AA meetings or AA-related  activities.  Tr. 124-125.  In
addition, the Individual testified that, although not required by
the EAP agreement, he takes antabuse.  Tr. 122, 150.  See Ind. Ex.
G.  Finally, the Individual’s documentation of his recovery efforts
include his AA attendance sheets, Ind. Ex. H, and the results of the
random alcohol tests, Ind. Ex. E, which all support his testimony.

The Individual testified that his recovery program is going very
well.  He testified that he is more active socially and is enjoying
dinners, movies, and home and outdoor activities.  Tr. 125-126, 140.
The Individual testified that he was seeing the benefits of sobriety
(“there’s lots of good stuff already happening”) and that he was
“optimistic” about his future,  regardless of the outcome of the
administrative review proceeding.  Tr. 152.

B.  The Individual’s AA Sponsor

The Individual’s AA sponsor testified concerning his knowledge of
the Individual’s recovery efforts.  The AA sponsor testified that he
is in close touch with the Individual: they speak to each other at
least once a day and see each other at AA meetings.  Tr. 102, 109.
The AA sponsor testified that he is working with the Individual on
the 12 steps and that the Individual is committed to recovery.  Tr.
102, 106-107. 

C.  The Individual’s Colleagues

The Individual’s workplace colleagues testified concerning their
knowledge of the Individual’s work performance and his recovery
efforts.  They consisted of two current supervisors, a mentor, and
two other colleagues, one of whom is also a social friend. 

All of the colleagues described the Individual’s work performance in
glowing terms.  One supervisor described the Individual as
“outstanding” with “impeccable” accountability and reliability.  Tr.
66.  The second supervisor described the Individual as his “best”
worker. Tr. 77.  The Individual’s mentor described him as
“outstanding,” and emphasized that the 
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word “outstanding” is reserved for exceptional performance.  See
Tr. 85.  

All of the colleagues testified that the Individual has discussed
his alcohol recovery program with them.  One supervisor testified
that the Individual reported the insights that he had achieved; the
supervisor described the Individual as having a “much more positive
outlook,” and “a kind of happiness.”  Tr. 73.  The second supervisor
testified that the Individual had eliminated unnecessary work-
related stress, which resulted in “marked improvement . . . in his
life and what’s going on in his mind.”  Tr. 80.  The Individual’s
mentor testified about the Individual’s “dedication” to his recovery
program.  Another colleague, who has had experience with family
members with alcohol problems, described the Individual as being
more “patient” and “temperate” since the start of his recovery
program.  Tr. 95-96.  Finally, the Individual’s colleague and friend
commented positively on the Individual’s increased social
interaction.  See Tr. 115. 

D.  The DOE Psychiatrist

The DOE psychiatrist listened to the testimony of the Individual,
his AA sponsor, and his workplace colleagues.  The DOE psychiatrist
testified that he viewed the Individual as a “high-functioning
alcoholic,” i.e. someone whose alcohol consumption had not adversely
affected workplace performance.  Tr. 164.  The DOE psychiatrist
cautioned, however, that even though an alcohol problem had not
affected an individual’s performance at work, that did not mean that
it could not do so in the future.  Tr.  165.
     
As for the Individual’s recovery program, the DOE psychiatrist
viewed it as “more than the standards ... quite a full program.”
Tr. 162.  The DOE psychiatrist testified that he no longer saw
“denial ... the number one obstacle to recovery” and that he was
“impressed” with the Individual’s openness about his problem,
stating that such openness did not usually happen until a later
point in treatment.  Tr. 166. 

Concerning the outlook for the Individual’s recovery, the DOE
psychiatrist testified that it was too early to conclude that the
Individual was rehabilitated.  As an initial matter, the DOE
psychiatrist testified that the Individual’s history indicated a
“guarded” prognosis.  The DOE psychiatrist pointed out, however,
that the Individual’s attending physician had given the 
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*/ The medical director, who is the Individual’s counselor,
was unable to testify at the hearing.  The Individual was
given the opportunity to have the medical director file a
letter, but did not do so.       

Individual a “good” prognosis.  Tr. 167-69, citing Ind. Ex. F. The
DOE psychiatrist testified that he would defer to that prognosis,
since the attending physician had greater familiarity with the
Individual.  Tr.  167-168.  In the final analysis, however, the DOE
psychiatrist indicated that it was too early to conclude that the
Individual was rehabilitated, noting that the minimum standard for
remission was one year.  Tr. at 168.*/  

    
IV.  ANALYSIS

As indicated above, the Individual does not dispute the facts giving
rise to the security concern.  The Individual describes himself as
an alcoholic, and he is participating in an alcohol recovery
program.  The question here is whether the Individual has resolved
the concern about his past alcohol use. 

The Individual has established that he is fully engaged in a
comprehensive alcohol recovery program and that he is committed to
sobriety.  The Individual’s program involves individual and group
counseling, AA involvement, and random alcohol testing.  Although
the Individual’s program does not require him to take antabuse, he
does so.  The Individual’s AA involvement exceeds the requirements
of his program: in fact, much of the Individual’s free time is spent
at AA meetings and AA-related organization and recreational
activities.  The Individual has been abstinent since the beginning
of his program: the Individual testified to that effect and his
negative random alcohol tests, his daily AA attendance, and the
testimony of his witnesses persuade me that he has been abstinent.
Finally, the Individual has openly discussed his program and his
positive outlook with others.  The DOE psychiatrist described the
Individual’s program as going beyond the standard and being very
full.  

Although the Individual has demonstrated his progress and
commitment, that demonstration does not establish that he is
rehabilitated.  The DOE does not have a set policy on what
constitutes rehabilitation and reformation from alcohol related 
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disorders, but instead makes a case-by-case determination based on
the available evidence, with substantial deference accorded to the
expert opinions of psychiatrists and other mental health
professionals. 

In this case, the Individual has not established rehabilitation. The
Individual is only three months into his program, and the DOE
psychiatrist did not view three months as sufficient.  See  Tr.
168.  The Individual did not present any expert testimony to the
contrary.  Accordingly, although at this point the Individual is
fully engaged in a comprehensive recovery program and committed to
sobriety, it is too early to conclude that he is rehabilitated.

I recognize that the Individual has placed emphasis on the evidence
that his past alcohol use did not affect his job performance and
that he has been an outstanding employee.  That is certainly
favorable evidence but it is not sufficient, even when coupled with
the Individual’s success in the early stage of his recovery program,
to resolve the security concern.  Excessive alcohol use raises a
security risk; as the DOE psychiatrist testified, Tr. 165, the fact
that excessive alcohol use has not resulted in a security problem in
the past does not guarantee that it will not do so in the future.
See, e.g., Personnel Security Hearing, Case No. VSA-0174, 27 DOE
¶ 82,751 at 85,507 (1998).   Accordingly, once an individual’s
alcohol use gives rise to a security concern, the individual must
demonstrate  rehabilitation from that use.  As indicated above,
although the Individual has demonstrated his commitment to a full
recovery program, the undisputed expert testimony is that the
Individual’s three month involvement in a recovery program and
abstinence is not of sufficient duration to conclude that the
Individual is rehabilitated at this time.

V.  SUMMARY AND CONCLUSION

The Individual has established that, since mid-May, he has been
fully engaged in a comprehensive alcohol recovery program and has
been abstinent.  It is too early, however, to conclude that the
Individual is rehabilitated.  Because the security concern remains
unresolved, I am unable to conclude that access authorization “would
not endanger the common defense and security and would be clearly
consistent with the national 
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interest.”  10 C.F.R. § 710.7(a).  Accordingly, I conclude that the
Individual should not be granted access authorization at this time.

Janet N. Freimuth
Hearing Officer
Office of Hearings and Appeals

Date:



















































1/ 10 C.F.R. § 710.8(l) defines as derogatory information  any information
that indicates an individual has "engaged in any unusual conduct or is
subject to any circumstances which tend to show that the individual is not
honest, reliable, or trustworthy; or which furnishes reason to believe
that the individual may be subject to pressure, coercion, exploitation, or
duress which may cause the individual to act contrary to the best
interests of the national security."

* The original of this document contains information which is subject to
withholding from disclosure under 5 U.S.C. 552.  Such material has been

deleted from this copy and replaced with XXXXXXX’s.

August 15, 2002
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: January 14, 2002

Case Number: VSO-0538

This Decision addresses the eligibility of XXXXX (the Individual) for access
authorization.  The regulations governing the Individual’s eligibility are found
at 10 C.F.R. Part 710.   As explained below, I find that the Individual's access
authorization should not be restored.

The Individual has worked at a Department of Energy (DOE) facility for a number
of years, and was previously granted access authorization.  Recently, however,
the DOE obtained reliable information that cast doubt on his eligibility for
continued access authorization.  That information indicated that the Individual
had engaged in unusual conduct or is subject to circumstances that tends to show
he is not honest, reliable, or trustworthy.  See 10 C.F.R. § 710.8(l). 1/  
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2/ Exhibit (Exh.) 3-13, Report of Investigation by the Office of Personnel
Management.

3/ Exh. 3-13, at 33-35.

4/ Exh. 3-13, at 24-27.

5/ Exh. 3-13, at 15.

6/ Exh. 4-1, Transcript of Personnel Security Interview, at 16, 21.

7/ Exh. 4-1, at 32-33.

8/ Exh. 4-1, at 20.

BACKGROUND

In 2001, the Individual was the subject of a routine background reinvestigation
by the Office of Personnel Management (OPM) into his eligibility for continued
access authorization. 2/  The investigation revealed that the Individual had a
history of failing to file state and federal income tax returns.  Records from
the regional office of the Internal Revenue Service showed that the Individual
had failed to file federal income tax returns for tax years 1992 through 1998. 3/
In addition, court records showed that the Individual had failed to file state
income tax returns for tax years 1986, 1991-94, and 1996-99. 4/ At the time of
the reinvestigation, the total delinquent tax liability was approximately
$26,000, including interest and penalties.

The Individual spoke with an OPM investigator about his failure to file tax
returns.  He admitted that he had not filed federal income tax returns for 1992-
98 and state income tax returns for 1991-94 and 1996-98.  He told the
investigator that "he and his wife's parents had been ill and that due to medical
and support costs for his mother-in-law he and his wife did not have the money
to pay the taxes so they did not file their yearly tax returns." 5/

The Individual was also given a Personnel Security Interview (PSI) by a DOE
personnel security specialist.  During the PSI, the Individual stated that his
wife prepared and filed the family’s income tax returns. 6/ As a result, he was
unclear on the details about the dates and amounts of his tax delinquencies. 7/
Nevertheless, he acknowledged that he was responsible for paying his taxes. 8/
The Individual told the security specialist that he 
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9/ Exh. 4-1, at 17.

10/ Exh. 4-1, at 21.

11/ Exh. 4-1, at 34-35.

12/ Transcript of Hearing (Tr.), at 7.

13/ Tr., at 11.

14/ Tr., at 15, 16.

and his wife did not pay their taxes when due because they could not afford
to. 9/

The Individual also said that in 1999 he paid off his state income tax
delinquency through an amnesty program, whereby he paid the overdue principal but
not interest and penalties.  10/ In addition, he said he had submitted a
compromise offer to the IRS concerning his unpaid federal income taxes, but had
not received a response to his offer.  He said he decided to settle his federal
tax delinquency because he could now afford to do so. 11/

HEARING TESTIMONY

At the hearing, the Individual presented the testimony of his wife, his
supervisor, and his accountant, and testified in his own behalf.  He also
submitted his income tax records for the previous eleven years, and documentation
concerning a bankruptcy filing he made in late 2001.  The DOE presented the
testimony of a personnel security specialist.

The Individual’s supervisor described the Individual as a highly valued and
trustworthy employee. 12/ He testified that the Individual had told him about his
problem with delinquent taxes, and explained that the problems were associated
with deaths in his family, tax consequences arising from the sale of a house, and
the ineptness of his former accountant. 13/

The Individual’s current accountant is a certified professional accountant (CPA)
who, before entering private practice, had worked for the IRS for more than
twenty years. 14/  He described how he is attempting to reach a compromise with
the IRS, under which the IRS would accept the Individual’s payment of $14,000 to
cover the delinquent principal taxes and abate $12,000 in interest and 
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15/ Tr., at 19.

16/ Tr., at 16-17.

17/ Tr., at 52-5. 

18/ Tr., at 56-58.

19/ Tr., at 97-101.

20/ Tr., at 50-51; 59-60.

21/ Tr., at 60-62.

22/ Tr., at 52.

23/ Tr., at 86-88.

24/ Tr., at 114-16.

penalties. 15/  The accountant had received paperwork showing that the
Individual’s previous accountant had attempted to settle with the IRS for $8,000
in late 1999, but had apparently failed to file the proper documents and the
offer had been rejected. 16/

The Individual’s wife testified about the difficulties the family has faced since
1991.  During that time, the Individual was diagnosed with two serious illnesses
and had to reduce his hours of work. 17/  Soon after that, the wife’s mother
became seriously ill and moved into the Individual’s house. 18/  The wife reduced
her working hours to help care for her mother.  As a result the family income
decreased.  The Individual’s wife had no explanation for the tax liens filed by
the state before 1992, which were noted in the OPM Report. 19/

The Individual’s wife also stated that the Individual had a severe reading
disability and that, as a result, she took responsibility for all of the family’s
financial matters, including preparing and filing income tax forms. 20/  She
stated that she did not tell the Individual that she had not filed tax returns
until 1999, when the IRS threatened to file a lien against their property. 21/
She attributed her failure to file tax returns to a lack of money. 22/  She
acknowledged, however, that she was compensated for most of the medical expenses
she incurred. 23/  She also stated that the psychological stress of dealing with
family illnesses was a factor in her failure to file returns, and that filing
returns was not a priority with her. 24/
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25/ Tr., at 150-53.

26/ Tr., at 143.

27/ Tr., at 143.

28/ Tr., at 150; 161-62; 165; see corroborating statement of wife, Tr., at 94.

29/ Tr., at 146; 156-57.

The Individual’s testimony corroborated his wife’s testimony about his reading
difficulties, and about his and his mother-in-law’s illnesses. 25/  In addition,
the Individual testified that he was unaware that his wife had failed to file tax
returns until 1999. 26/ He stated that he left all financial and tax matters to
his wife because of his problems with reading. 27/  He admitted that he did not
question his wife about whether the tax returns had been filed. 28/ Nevertheless,
he acknowledged that he was responsible for ensuring that his tax returns were
filed and taxes paid.  29/

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a criminal case, in
which the burden is on the government to prove the defendant guilty beyond a
reasonable doubt.  Personnel Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802
(1996).  In a Part 710 case, the standard is designed to protect national
security interests.  Once the DOE has made a showing of derogatory information,
the burden is on the individual to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest." 10 C.F.R. § 710.27(d).  This
standard implies that there is a strong presumption against the granting or
restoring of a security clearance.  Department of Navy v. Egan, 484 U.S. 518, 531
(1988) ("clearly consistent with the interests of national security" standard for
the granting of security clearances indicates that determinations should err, if
they must, on the side of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th
Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance).

In this case, there is no dispute that the Individual failed to file his state
and federal income tax returns from 1992 to 1998 
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30/ The Individual apparently filed a state, but not federal, income tax
return in 1995.

until late 1999. 30/  Such conduct shows untrustworthiness, unreliability, and
unwillingness to follow rules and regulations, which could indicate that the
Individual would not properly safeguard classified information or materials.

In light of this evidence, the Individual has failed to meet his burden of
showing eligibility for access authorization.  The explanations for nonpayment
offered by the Individual and his wife are unconvincing and uncorroborated by
evidence in the record.

First, the Individual is responsible for seeing that his taxes are paid, as he
himself acknowledged.  The fact that his wife filled out the forms does not
absolve him from his responsibility for ensuring that the forms were submitted.

Second, I find no support for the claim, advanced by the Individual’s wife, that
the psychological stress of family illnesses prevented her from preparing the tax
forms.  Despite the serious illnesses that the Individual and his mother-in-law
suffered, both he and his wife continued to work and raise their children.  There
is no evidence that illnesses rendered the Individual and his wife unable to file
a tax return.

Third, the Individual’s claim that he did not have enough money to pay his taxes
is also unsupported.  The basis for this claim is the Individual’s assertion that
the illnesses of his mother-in-law and himself forced him and his wife to reduce
their working hours.  The Individual did not present any evidence, however, that
his financial resources were so limited that he could not afford to pay his
taxes.  For example, the Individual’s wife acknowledged that most of the family’s
medical costs were covered by insurance, and that the family incurred no
catastrophic medical costs during the period that they did not file tax returns.
In fact, financial records in the OPM report indicate that the Individual was
able to pay his mortgage and other obligations.

Fourth, the Individual’s claim that his failure to file tax returns was related
in some way to family illnesses is contradicted by the record.  The Individual’s
state of residence filed a tax lien against his property for tax years 1986,
1990, and 1991.  These filings show that tax avoidance was the Individual’s
practice before the onset of illness.  
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Finally, I note that the Individual presented a substantial amount of evidence
concerning the incompetence of his first accountant, apparently in the belief
that this evidence mitigates concern about his own failure to file tax returns.
While the record indicates that the resolution of the Individual’s tax
delinquencies was delayed to some extent by the mistakes or inaction of the first
accountant, the fact remains that the Individual did nothing to deal with his
delinquent taxes until the IRS threatened to file a lien against his property.
The issue in this case is not that the Individual took too much time to deal with
his tax delinquencies, but that he failed to file timely returns for at least six
years. I find, therefore, that this evidence does not mitigate the security
concern raised by his failure to file his tax returns on time.

Ultimately, the Individual is responsible for filing his income tax returns.  The
explanations offered by the Individual and his wife, even if true, do not absolve
him of that responsibility.  For at least seven years the Individual made no
effort to correct his tax delinquencies, and his inaction shows a defect in
reliability and trustworthiness.  Consequently, his lack of interest and effort,
over a lengthy period, in dealing with his taxes is incompatible with the
standards required of those who hold access authorization.

CONCLUSION

I conclude that the Individual has failed to resolve the security concerns
identified by the DOE under 10 C.F.R. § 710.8(l).  He has been unable to provide
a coherent and credible explanation of why he failed to file income tax returns
between 1992 and 1998.  His failure to abide by the requirement to file federal
and state income tax returns raises questions about his trustworthiness and
reliability.  Therefore, in view of the record before me, I am not persuaded that
granting the individual access authorization "will not endanger the common
defense and security and will be clearly consistent with the national interest."
Accordingly, I find that the Individual’s access authorization should not be
restored.

Warren M. Gray
Hearing Officer
Office of Hearings and Appeals

Date: August 15, 2002



* The original of this document contains information which is subject
to withholding from disclosure under 5 U.S.C. 552.  Such material has
been deleted from this copy and replaced with XXXXXXX’s.

October 29, 2002
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 25, 2002

Case Number: VSO-0539

This Decision concerns the eligibility of XXXXXXXXXXXX (the individual) to be granted a level “Q”
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”
The local Department of Energy Operations Office (the DOE Office) determined that reliable
information created a reasonable doubt regarding the individual's eligibility for access authorization
under the provisions of Part 710.  This Decision considers whether, on the basis of the evidence and
testimony in this proceeding, the individual's access authorization should be granted.  For the reasons
stated below, it is my opinion that the individual's access authorization should be granted.

I. BACKGROUND 

In the course of reviewing records the DOE Office obtained for determining the individual’s eligibility
for access authorization, it discovered that the individual had been arrested a number of times, starting
when he was a minor and continuing, with some hiatuses, through the present.   To review the details
of these arrests and to inquire into his history of alcohol consumption, the DOE Office conducted a
Personnel Security Interview (PSI) of the individual on July 13 and 16, 2001.   DOE Exhs. 6-1 and 6-2
(Transcripts of PSI).  The PSI failed to resolve the security concerns raised by the individual’s history
of alcohol consumption and alcohol-related arrests.  Accordingly, the DOE Office referred the
individual to a board-certified psychiatrist (the DOE Psychiatrist) for further evaluation of his mental
condition.  After reviewing the information that the DOE Office provided to him and conducting an
evaluation of the individual, the DOE Psychiatrist determined that the individual’s history was
“consistent with a diagnosis of alcohol abuse,” without sufficient evidence of rehabilitation or
reformation.
    
Because the individual was unable to resolve the security concerns by means of the PSI or the
psychiatric evaluation, an administrative review proceeding was initiated. See 10 C.F.R. § 710.9.  The
DOE Office issued a letter notifying the individual that it possessed information which raised a
substantial doubt concerning his eligibility for access authorization (the Notification Letter).  The 
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Notification Letter specifies two areas of derogatory information described in 10 C.F.R. § 710.8.  First,
the Notification Letter alleges that the individual “has been, or is a user of alcohol habitually to excess,
or has been diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol abuse.”  See
10 C.F.R. § 710.8(j) (Criterion J).  Second, the Notification Letter alleges that the individual “has
engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation or duress which may cause him to act contrary to the best interests of the national
security."  See 10 C.F.R. § 710.8(l) (Criterion L).  The individual filed a request for a hearing, which
was forwarded to the Office of Hearings and Appeals (OHA), and I was appointed as Hearing Officer.

At the hearing, the DOE Office presented two witnesses, the DOE Psychiatrist and the Personnel
Security Specialist who processed the individual’s request for access authorization for the DOE. The
individual testified on his own behalf and presented six witnesses: two mental health professionals, his
supervisor, a co-worker, a personnel security clearance specialist, and his wife.  See Transcript of
Hearing, Case No. VSO-0539 (Tr.). 

II.  STANDARD OF REVIEW

The hearing officer's role in this proceeding is to evaluate the evidence presented by the agency and the
individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the common defense and
security and is clearly consistent with the national interest.  Any doubt as to the individual’s access
authorization eligibility shall be resolved in favor of the national security."  10 C.F.R. § 710.7(a).  I
have considered the following factors in rendering this decision:  the nature, extent, and seriousness of
the conduct; the circumstances surrounding the conduct, including knowledgeable participation; the
frequency and recency of the conduct; the individual's age and maturity at the time of the conduct; the
voluntariness of the individual's participation; the absence or presence of rehabilitation or reformation
and other pertinent behavioral changes; the motivation for the conduct, the potential for pressure,
coercion, exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and
material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application
of these factors to the testimony and exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that granting his access authorization “will not endanger the common
defense and security and will be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).
In the present case, the individual has convinced me that granting his security clearance will not
endanger the common defense and will clearly be in the national interest.
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III.  FINDINGS OF LAW AND FACT 

A.  Criterion J: Diagnosis of Alcohol Abuse

The derogatory information on which the DOE Office has relied in formulating its Criterion J concern
is the DOE Psychiatrist’s diagnosis of the individual.  The DOE Psychiatrist provided that diagnosis
to the DOE Office in a report dated October 2, 2001.  In that report and in his testimony at the hearing,
the DOE Psychiatrist explained that he had based his diagnosis on a review of documents from the
individual’s personnel security file and on his personal evaluation of the individual on October 2, 2001.
See DOE Exh. 3-4.  While noting that “this is very much a borderline case,” the DOE Psychiatrist
concluded that the individual’s “history is consistent with a diagnosis of alcohol  abuse.”  Id. at 1, 4.
At the hearing, the DOE Psychiatrist explained his diagnosis in more detail: “My opinion was that he
had had alcohol abuse.  I had no data to indicate that for the several months prior to [my evaluation]
that he . . . did currently have alcohol abuse when he was seeing me.”  Tr. at 170 (emphasis added).

The individual testified that he started drinking alcohol in high school, and was arrested twice for being
a minor in possession of alcohol.  Tr. at 85-86.  After he turned 18 but while he was still in high school,
he was arrested for Driving Under the Influence of Alcohol, pleaded guilty to the offense, and paid a
fine.  Tr. at 86-88.  Throughout college, he drank socially, and occasionally heavily, in the range of 12
beers in an evening.  Tr. at 91.  In the first year or two after college, the individual was arrested twice
more for public intoxication and disorderly conduct that occurred on evenings of drinking with friends.
Tr. at 91-92; DOE Exh. 4-2 (Report of Office of Personnel Management Investigations Service).  

The individual then began a career in law enforcement.  During this period, the individual drank alcohol
on “special occasions” at events with fellow officers.  Tr. at 93.  Once a year or so, the individual would
drink considerably, in the range of 12 beers, at such events.  Tr. at 94.  In May of 2000, several years
after his last arrest, the individual was again arrested, and was charged with drunkenness.  DOE Exh.
5-1 (Police Report).  The DOE Psychiatrist reports that the individual told him he had gotten “really
drunk– I got into a fight at a bar and was arrested.”  DOE Exh. 3-4 at 3.  The report also states that the
individual blacked out and does not remember details about the evening, other than that he was drinking
hard liquor.  Id.  At the hearing, the individual testified that he woke up in jail in a holding cell.  Tr. at
96.  He overheard a conversation between other individuals in the holding cell concerning the
availability of illegal drugs.  He was ashamed of himself, as a law enforcement officer, for winding up
in the same cell with drug offenders, and promised himself he would never return.  Tr. at 96.  He
stopped drinking hard liquor, having associated hard liquor with each of his arrests, and cut back on
his beer consumption.  He became more health conscious and joined a health club.  Tr. at 99.  

He then stopped drinking alcohol in any form, and maintains that he drank his last beer on New Year’s
Eve 2000.  Tr. at 101.  Shortly after that, he started dating a woman, whom he ultimately married in
December 2001.  She was and is active in her church, which frowns upon drinking.  As he spent more
time with her, he too became active in her church.  Both the individual and his wife 
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testified that alcohol has no part of their life together, and it appears that, as newlyweds, they spend
much of their time together.  Their friends, mostly church associates, do not consume alcohol.  On
occasions when the individual has spent time with old friends who do drink alcohol, he has not.
Nevertheless, the DOE Psychiatrist felt that, at the time of his evaluation, the nine months of abstinence
since New Year’s Eve 2000 was “far too short a time” to be sure that the individual had achieved
reformation from alcohol abuse.  DOE Exh. 3-4 at 4.  He was particularly concerned that the May 2000
incident occurred after the individual had consciously cut back on his drinking for an extended period
of more than five years, and that the amount he consumed on that occasion was sufficient to cause him
to black out.  Id.  On the other hand, the DOE Psychiatrist recognized that the individual had made
sweeping lifestyle changes for the better.  Id.  Nevertheless, the individual’s behavior in May 2000, in
conjunction with his history of alcohol consumption, raises important security concerns.  Consequently,
I find that the local DOE Office properly invoked Criterion J in suspending the individual’s access
authorization.

In an addendum to his report, the DOE Psychiatrist stated his opinion that two years of abstinence
would constitute reformation in the individual’s case, provided the individual maintained the lifestyle
changes he had described  to him.  DOE Exh. 3-2.  At the hearing, the DOE Psychiatrist explained his
opinion.  He stated that there is no appropriate published study that establishes how likely it is that an
individual will maintain abstinence with the passage of time.  Tr. at 173.  He relied on one study of
abstinence, while asserting that it did not cover the same factual situation as that of the individual,
which found that four years after treatment, more than half the population of the study were no longer
abstinent, even disregarding short-term relapses to drinking.  Tr. at 173-75.  He has formed the opinion
that if a person remained abstinent for an additional, fifth year, the odds would be better than 50% that
he would maintain his abstinence.  Tr. at 176.  On the other hand, the DOE Psychiatrist felt that the
individual’s change in lifestyle as of the time of the evaluation– abstinence for nine months, his
girlfriend, whom he intended to marry shortly, his change of friends, going to the gym– was a “very
strong mitigating factor.”  Tr. at 177.  On the basis of that evidence of mitigation of the individual’s
alcohol problem, and pressed by the DOE Office to state a minimum period of abstinence required for
reformation in the individual’s case, the DOE Psychiatrist set this period at two years.  He further
stated, “I did pull a number out of the air and I have regretted it ever since.”  Tr. at 180.  Under
questioning by the DOE counsel, he explained:

A: Let me tell you how I pulled that number out, if I may.

Q: Please do.

A: [With f]ive years [of abstinence] I could be much more certain.  Now, with the
mitigating factor, which is a strong one . . . how long will it take . . .  And I finally said,
well, all right let me trim this down to two years and that is the basis of the science that
we deal with.  It is an arbitrary number and I know the number is going to come up
again today but, you know.  Did that answer your question?

Q: Yes, sir, it does.  I guess we’re saying it is not an exact science, by any means
whatsoever?
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A: It is not even a science.  This is the [study] I have been able to find.

Tr. at 181-82.  He summed up his testimony later in the hearing when he stated that although his
selection of two years for reformation could have just as well been eighteen months or three years, the
concept was that he “was backing off from five years because [the individual] had a very strong, helpful
change of lifestyle.”  Tr. at 206, 208-09.

During the hearing, the DOE Psychiatrist was also questioned about his diagnosis in light of the
testimony received regarding the individual’s behavior in the ten months that had transpired since his
evaluation of the individual.  He clarified that the diagnosis he gave in his evaluation report “applied
to many years earlier.”  Tr. at 186.  See DOE Exh. 3-4 (DOE Psychiatrist’s report states individual’s
“history is consistent with a diagnosis of alcohol abuse”).  By contrast, “[a]s of today the data that I
have would lead me to the conclusion that currently he does not have alcohol abuse or dependence.”
Tr. at 183.  He went on to analyze the risk factors in the individual’s case that have a bearing on
whether he has reformed from his past history of alcohol abuse:

Let me mention some risk factors that there have been some preliminary studies on that
seem reasonable, that is the best that I can say at this point.  Certainly the one, the major
one, the change in lifestyle is a negative risk factor.  That is, it lowers the risk.  The
change in the environment that he is in, he is not in an alcoholic environment now.  All
of these things lower the risk.  There are two things that I observed today, which I think
would bear on that and one is a positive and one is a negative.  The lowering one is what
[the individual’s wife] described as to how their marriage proceeded, and so on, it was
not anything impulsive, it was nothing rushed into . . .   In fact, it was kind of backed
into, as I interpreted what you were saying, ma’am.  And that is good.  On the other
side, I hesitate to say bad because that has connotations that maybe overestimate the
amount, but I have to realistic about this.  In the course of his testimony [the individual]
broke down into tears and this evokes a lot of sympathy from all of us, including me.
We feel for him.  It was a difficult thing, but of course as an evaluator, as a psychiatrist,
I have to put my reaction aside and look at it clinically.  And clinically this is evidence
of some emotional discontrol and emotional discontrol weighs, unfortunately, [against
the individual]. . . .  People who are prone to lose their emotions are somewhat more
prone to have risks as far as alcohol is concerned.  So we are faced with pluses and
minuses. . . .  But I would once again say, I don’t know, about two years, that is all I can
say.

Tr. at 184-85.

Two other mental health experts testified at the hearing.  One was a licensed alcohol and drug abuse
counselor, to whom the individual was referred for an assessment.  After subjecting the individual to
standardized testing and a personal interview, the counselor formed the opinion that the individual had
experienced episodes of  alcohol abuse in the past, but functioned more successfully, in terms of family,
employment, education, morals and values, during those episodes than most people with alcohol and
drug problems. Tr. at 153, 164-65.  Furthermore, he believed that the individual did not 



- 6 -

currently show signs of alcohol abuse, and saw no risk of relapse or going back to drinking.  Tr. at 152,
164.  He also stated that, in contrast to most drug addicts and alcoholics, the individual was very honest
and straightforward in providing responses during the evaluation.  Tr. at 159-160.

The final mental health expert to testify was a licensed clinical psychologist, who met with the
individual and his wife for evaluation and treatment ten times over a four-month period in 2002.  He
described the individual as being cooperative and forthcoming in their sessions.  Tr. at 219.  He stated
that the individual had already “turned around and was making better decisions” by the time they began
to meet.  Tr. at 219.  His assessment was that the individual reached an epiphany of sorts when he found
himself in jail in May 2000, which allowed him to break out of his denial that he had an alcohol
problem.  At that time, he made a “pretty good” decision to stop drinking hard liquor and to restrict his
beer intake.  He later made a better decision– abstinence– and in their sessions the psychologist was
trying to support that decision.  Tr. at 219-220.  He agreed with the other mental health professionals
that the individual had a history of alcohol abuse but no current diagnosis of alcohol abuse.  Tr. at 223.
His prognosis of the individual was highly favorable, based on his May 2002 “epiphany,” his relatively
long period of abstinence, the positive steps he has taken to change his habits, as described above, and
the wealth of support that surrounds him through his wife, his co-workers, and his church.  Tr. at 225-
28.  He disagreed with the DOE Psychiatrist’s negative characterization of the individual’s breaking
down during the testimony.  He explained further: 

I really don’t see it as a negative.  First of all, I really don’t see anything in [the
individual’s] past, and certainly his recent past over the last nineteen months, that
indicates that he is emotionally labile.  The fact that a person breaks down in a condition
of stress; I’m not surprised by, and as a matter of fact, sometimes I’m really kind of
impressed that somebody has that kind of affect available to him and can show it. . . .
I don’t see him as emotionally labile . . . and I don’t think that kind of display is
prognostic of a greater propensity to start drinking again.

Tr. at 229.  The psychologist concluded that he believes the individual “has gotten on top of his
problem and the chances of relapse are very, very small.”  Tr. at 232.  He continued: “You have to look
at the whole picture and you have to look at, first of all, what brought about the beginning of the
reform.  And I think this truly was an understanding on [the individual’s] part that he was really
screwing up his life badly and that alcohol was not good for him.  Then you look at all the supports and
you look at his behavior since then.”  Tr. at 234. 

I have considered all the testimony described above as well as the testimony received at the hearing that
has not been summarized here and documentary evidence in the record.  It is clear that the individual’s
alcohol problem is a borderline matter, with experts expressing opinions on both sides of the issue.  It
is also clear that the individual has taken great personal strides with regard to his behavior towards
alcohol since he was jailed in May 2000.  It is my opinion, notwithstanding that of the DOE
Psychiatrist, that the individual’s momentary breakdown during his testimony should not be viewed
as evidence of increased risk that the individual will relapse into alcohol abuse.  In any event, it is
outweighed by the greater body of evidence that the individual achieved a clear 
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realization of his alcohol problem in May 2000, and since that time has turned his life around in that
regard to such a degree that I agree with the psychologist that the risk of relapse is very small.

Finally, it is clear as well that, while conditioning a finding of reformation from alcohol abuse on an
extended period of abstinence is unassailable, the two-year period of abstinence the DOE Psychiatrist
has chosen is, by his own statement, arbitrary.  All the mental health professionals who testified agree
that the individual had overcome his denial of his alcohol problem in May 2000, has abstained from
all alcohol consumption since January 2001, and substantially changed his lifestyle in such a manner
that alcohol is no longer a part of it.   Their respective opinions diverge with regard to whether the
individual’s 19 months of abstinence, as of the date of the hearing, is sufficient evidence of reformation.
My common-sense judgment is that the individual has established sufficient evidence of reformation.
On one hand, I am faced with the DOE Psychiatrist’s assertion that two years is required in this case,
though the basis for establishing that period of abstinence is shaky at best.  On the other hand, I am
influenced by the psychologist’s “big picture” analysis: when I consider the individual’s reasons for
overcoming his denial– his “epiphany”– his long-term commitment to a new lifestyle, his marriage to
a non-drinker, his involvement with a church that frowns on alcohol, and the support system offered
by his wife and church, I find that the risk that he will resort to alcohol abuse is no greater, and possibly
less, than the risk that any other holder of access authorization would engage in alcohol abuse.
Consequently, it is my opinion that the individual has resolved the DOE Office’s security concern under
Criterion J.

B.  Criterion L: Alcohol-related Arrests 

The derogatory information on which the DOE Office has relied in formulating its Criterion L concern
is the history of arrests of the individual.  The DOE Office’s concern is that an individual who violates
laws of public safety and social order may be likely to violate laws and policies that protect classified
information and material.  Tr. at 46-47 (testimony of personnel security specialist).  The DOE Office
has not raised any other factual basis for its concern that the individual is unreliable, dishonest or
untrustworthy.  Tr. at 46.  

As discussed above, the individual was arrested six times.  Aside from the May 2000 arrest, the arrests
occurred during the individual’s youth, within an eight-year period ending in 1993.  Each arrest
followed bouts of excess alcohol consumption, and I am convinced that the alcohol consumption is
what led to the antisocial behavior that in turn led to the arrests.  There is no evidence that the
individual was ever arrested when he had not been drinking alcohol. I have concluded above that the
individual has demonstrated that the likelihood of his resorting to alcohol abuse is low enough to be
an acceptable risk.  Because the individual’s history of arrests establishes that excess alcohol
consumption infallibly preceded the arrests, and because the risk that he will engage in such behavior
in the future is acceptably low, I find that the risk that the individual will continue a pattern of violating
laws, including any that protect classified information, is so low that it may be considered an acceptable
risk.  Consequently, it is my opinion that the individual has resolved the DOE Office’s security concern
under Criterion L.
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IV. CONCLUSION

For the reasons set forth above, I conclude that the individual has resolved the security concerns raised
under Criteria J and L.  The individual has demonstrated that granting his security clearance would not
endanger the common defense and would be clearly consistent with the national interest.  Therefore,
it is my opinion that the individual's access authorization should be granted. 

William M. Schwartz
Hearing Officer
Office of Hearings and Appeals

Date: October 29, 2002



1/ Access authorization is defined as “an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).
Such authorization will be referred to variously in this Decision as access authorization or security clearance.

2/ On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending procedures for making
final determinations of eligibility for access authorization.  66 Fed. Reg. 47061 (September 11, 2001).  The
revised regulations were effective immediately upon publication, and govern the present Decision.
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to withholding from disclosure under 5 U.S.C. 552.  Such material has
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November 4, 2002
                                         DEPARTMENT OF ENERGY

                           OFFICE OF HEARINGS AND APPEALS

Hearing Officer Decision

Name of Case: Personnel Security Hearing

Date of Filing: April 25, 2002

Case Number: VSO-0540

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxxxxxxxx (hereinafter referred to as “the
individual”) to hold an access authorization under the Department of Energy (DOE) regulations set
forth at 10 C.F.R. Part 710, Subpart A, entitled "General Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."  1/ A DOE Operations Office
suspended the individual’s access authorization pursuant to the provisions of Part 710.  2/  As discussed
below, after carefully considering the record before me in light of the relevant regulations, I have
determined that the individual’s access authorization should not be restored.

I. Background

In August 1999 the individual executed a Drug Certification in which he agreed not to “buy, sell, accept
as a gift, experiment with, traffic in, use or be involved with illegal drugs (narcotics, hallucinogens, and
other drugs listed in the Controlled Substances Act) at any time, in any country, in any job in which
[he] ha[s] been given a DOE access authorization or security clearance.” See DOE Exhibit (Ex.) 3-2.
Shortly thereafter, the DOE granted the individual a security clearance.  On December 14, 2001, the
individual was arrested for Unlawful Possession of a Controlled Substance, Crack Cocaine. See DOE
Ex. 3-3. 

After the individual notified the DOE of his arrest, the DOE interviewed the individual to explore,
among other things, the circumstances surrounding the arrest and the extent of the individual’s drug
use. Subsequently, the DOE initiated formal administrative review proceedings by informing the
individual that his access authorization had been suspended pending the resolution of certain 
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derogatory information that created substantial doubt regarding his continued eligibility to hold a DOE
security clearance.  This derogatory information is described in a Notification Letter issued to the
individual on March 25, 2002, and falls within the purview of potentially disqualifying criteria set forth
in the security regulations at 10 C.F.R. § 710.8, subsections l and k. More specifically, Attachment 1
to the Notification Letter (Attachment 1) alleges that the individual has (1) “engaged in unusual conduct
or is subject to circumstances which tend to show that he is not honest, reliable, or trustworthy; or
which furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress
which may cause him to act contrary to the best interests of the national security” (Criterion L); and
(2) “trafficked in, possessed, used, or experimented with a drug or other substance listed in the
Schedule of Controlled Substances established pursuant to Section 202 of the Controlled Substances
Act of 1970 (such as marijuana, cocaine, amphetamines, barbiturates, narcotics, etc.) except as
prescribed or administered by a physician licensed to dispense drugs in the practice of medicine, or as
otherwise authorized by Federal law” (Criterion K).

Regarding Criterion L, Attachment 1 states that the individual violated the DOE Drug Certification that
he signed on August 18, 1999, by his admitted use of  crack cocaine at least four times between January
2001 and September 2001. In addition, according to Attachment 1, the individual admitted during a
personnel security interview (PSI) conducted on January 8, 2002  to using, buying, and possessing
crack cocaine on December 14, 2001. Finally, Attachment 1 cites as a concern under Criterion L the
individual’s arrest for possession of a Controlled Substance, crack cocaine, on December 14, 2001.

With regard to Criterion K, Attachment 1 cites the individual’s admission in January 2002 that he had
used crack cocaine in several times 2001, most recently on December 14, 2001.

On April 25, 2002, the Office of Hearings and Appeals (OHA) received the individual’s request for an
administrative review hearing in this matter. On April 29, 2002, the OHA Director  appointed me as
the Hearing Officer in this case and I convened a hearing in accordance with the Part 710 regulations.
10 C.F.R. § 710.25 (a), (b), (g).

At the hearing, nine witnesses testified. The DOE called the individual and a personnel security
specialist. The individual presented the testimony of seven witnesses: his wife, his manager, two
members of Alcoholics Anonymous (AA), a therapist from his employer’s Employee Assistance
Program (EAP), his physician, and a clinical psychologist who is treating him for mental health issues.
The DOE submitted 15 documents into the record (Exhibits 1-4 with multiple subparts); the individual
tendered 27 exhibits (Exhibits A through F with multiple subparts).

II. Regulatory Standard

A. The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden of persuasion on the individual because it  is designed 
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to protect national security interests. The regulatory standard implies that there is a presumption against
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988)
(“clearly consistent with the national interest” standard for granting of security clearances indicates
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance). 

An administrative review hearing is conducted “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).  Once DOE
Security has made a showing of derogatory information raising security concerns, the individual must
come forward at the hearing with evidence to convince the DOE that restoring his access authorization
“will not endanger the common defense and security and will be clearly consistent with the national
interest.”  10 C.F.R. § 710.27(d).  The individual therefore is afforded a full opportunity to present
evidence supporting his eligibility for an access authorization.  The regulations at Part 710 are drafted
so as to permit the introduction of a very broad range of evidence at personnel security hearings.  Even
appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h). Thus, by regulation and through
our own case law, an individual is afforded the utmost latitude in the presentation of evidence to
mitigate security concerns.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a
Decision that reflects my  comprehensive, common-sense judgment, made after consideration of all the
relevant information, favorable and unfavorable, as to whether the granting or continuation of  a
person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to resolve
any doubt as to an individual’s access authorization eligibility in favor of the national security. Id.

III. Findings of Fact 

The essential facts in this case are not in dispute. The individual executed a Drug Certification on
August 18, 1999, to allay the DOE’s concerns about his prior illegal drug use in the 1970s. Exs 3-2, 4
at 42. The DOE granted the individual a security clearance in 1999 based on the individual’s written
assurance provided in the Drug Certification that he would refrain from using or becoming involved
in any way with illegal drugs while holding a DOE access authorization. Ex. 3-2.

Within 18 months of signing his Drug Certification, the individual violated his commitment to the DOE
several times by purchasing or using crack cocaine. Transcript of Hearing (Tr.) at 102, Ex. C. The
individual’s first breach of his drug certification occurred in  December 2000 or January 2001 when
he smoked crack cocaine with a female hitchhiker whom he had picked up while driving his vehicle.
Ex. 4-2 at 108. He subsequently breached his agreement with the DOE two to three other times between
January 2001 and the fall of 2001 when he smoked crack cocaine with other female hitchhikers to
whom he had offered rides. Id. at 100-101.
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3/ The factors enumerated in 10 C.F.R. § 710.7(c) include the following: the nature, extent, and seriousness of the
conduct; the circumstances surrounding his conduct, to include knowledgeable participation; the frequency and
recency of his conduct; the age and maturity at the time of the conduct; the voluntariness of his participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for his conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.

The individual’s most recent involvement with crack cocaine and abrogation of his commitment to the
DOE occurred on December 14, 2001. Id. at 79. Sometime between 8:30 p.m. and 9:30 p.m. that
evening, the individual picked up a female hitchhiker in an area known for the widespread availability
of drugs and prostitution. Id. at 81. The individual admits that he  took “two to three hits” from a pipe
filled with crack cocaine while driving around in his car. Id. at 81-86.  According to the individual, it
was his female passenger who furnished the crack cocaine to him and filled the crack pipe for his use
during the drive. Id. Sometime around 10:30 p.m. that same evening, the individual picked up another
female in the same vicinity as the first hitchhiker whom he had already dropped off.  Id. at 89. The
second hitchhiker gave the individual two rocks of cocaine and he, in turn, gave her $20. Tr. at 102.
At the hitchhiker’s request, the individual drove her to a house and waited outside in his vehicle for her
to return. Ex. 4-2 at 37-38. Unknown to the individual, the house in question was under police
surveillance for suspected drug dealing.  After the hitchhiker emerged from the house, the individual
resumed driving. A police officer who had observed the individual’s vehicle at the house under
surveillance also observed that one of the lights on the individual’s vehicle was not operational. The
police officer followed the individual’s vehicle and then initiated a traffic stop. After obtaining the
individual’s permission to search his vehicle, the police officer found crack cocaine. The police officer
arrested the individual and charged him with unlawful possession of a controlled substance, crack
cocaine. While at the police station, the individual told police that he would do anything if they would
“lose the paperwork” relating to his arrest.  The individual explained to police that he feared the drug
arrest would jeopardize his security clearance and his job. The police officer to whom the individual
communicated his request memorialized it in a police report. Ex. 3-3.

IV. Analysis and Findings

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing.  In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed
in 10 C.F.R. § 710.7(c).  3/  After due deliberation, I have determined that the individual’s access
authorization should not be restored at this time.  I cannot find that such restoration would not endanger
the common defense and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  The specific findings I make in support of this decision are discussed below.
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A. Security Concerns Associated with the Derogatory Information 

As noted earlier in this Decision, the uncontested derogatory information in this case arises from the
individual’s recent use of illegal drugs, his arrest for possession of a controlled substance, and his
breach of a Drug Certification that he signed three years ago in order to obtain his security clearance.
The serious security concerns associated with the individual’s conduct are the following.

With regard to the individual’s repeated use of crack cocaine after having given the DOE his personal
commitment to refrain from using illegal drugs in the future, I find that this conduct raises legitimate
questions about the individual’s honesty, reliability and trustworthiness.  The DOE security program
is based on trust, and when a security clearance holder breaches that trust, it is difficult to determine
the extent to which the individual can be trusted again in the future. Personnel Security Hearing, Case
No. VSO-0013, 25 DOE ¶ 82,752 (1995) (affirmed by OSA, 1995);  Personnel Security Hearing, Case
No. VSO-281, 27 DOE ¶ 82,821 (1999), aff’d, Personnel Security Review, 27 DOE ¶ 83,030 (2000)
(terminated by OSA,  2000), Personnel Security Hearing,VSO-0499, 28 DOE ¶ 82,850 (2002).
Moreover, a person who violates a drug certification raises the concern that he or she will pick and
choose which DOE security regulations he or she will obey or not obey with respect to classified
information. Personnel Security Hearing, 27 DOE ¶ 82,823 (1999), aff’d, Personnel Security Review,
27 DOE ¶ 83,025 (2000) (affirmed by OSA, 2000).  I also find that the individual’s conscious decision
to ignore his drug certification left him susceptible to pressure, coercion, exploitation, or duress. This
security concern is underscored by the individual’s statements to the police officer after his arrest. The
individual stated that he “would do anything” if the paperwork related to his arrest could be “lost”
because he feared that an arrest for possession of illegal drugs would jeopardize his security clearance
and job.  

As for the individual’s use of illegal drugs, the security concern is whether the individual can be trusted
to respect laws and regulations, including those governing the security of classified information and
facilities, in view of his willful disregard for the law prohibiting the use of illegal drugs. Personnel
Security Hearing, Case No. VSO-0083, 25 DOE ¶ 82,807 (1996) (affirmed by OSA, 1996).   In
addition, depending on the degree of mental impairment caused by the use of the illegal drug, there is
an increased risk that a person in an impaired state due to drug usage may disclose classified
information or otherwise compromise national security.

Finally, the arrest for drug possession raises the same concerns set forth above with regard to willful
disregard for the law and susceptibility to pressure, coercion, exploitation, or duress.    

Based on all the foregoing, I find that the DOE properly invoked 10 C.F.R. § 710.8 (l) in suspending
the individual’s security clearance based on his multiple violations of his Drug Certification and his
recent arrest for possession of a controlled substance.  I find further that the uncontested evidence of
the individual’s repeated use of crack cocaine between December 2000 and December 2001 constituted
significant derogatory information that warranted suspension of the individual’s security clearance
under 10 C.F.R. § 710.8(k) pending further review. 
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4/ Criterion H concerns information that a person has “[a]n illness or mental condition of a nature which, in the
opinion of a psychiatrist, or licensed clinical psychologist, causes, or may cause, a significant defect in
judgement or reliability.” 10 C.F.R. § 710.8(h).

A finding of derogatory information does not, however, end the evaluation of evidence concerning the
individual’s eligibility for access authorization.  See Personnel Security Hearing (Case No. VSO-0244),
27 DOE ¶ 82,797 (1999) (affirmed by OSA, 1999); Personnel Security Hearing (Case No. VSO-0154),
26 DOE ¶ 82,794 (1997), aff’d, Personnel Security Review (Case No. VSA-0154), 27 DOE ¶ 83,008
(1998) (affirmed by OSA, 1998). Below is my analysis of the mitigating evidence presented by the
individual in this case. 

B. Mitigating Evidence

1. The Individual’s Mental Health

This case is unusual in that the individual’s principal defense to the security concerns under Criteria
K and L is that his repeated use of cocaine and his concomitant violation of the drug certification
occurred because he had an undiagnosed and untreated mental condition. Even though the DOE did not
allege a security concern under Criterion H,  4/ I determined that the individual should be permitted to
present expert evidence at the hearing regarding his mental health.  It is the individual’s contention that
his mental state at the time of the conduct at issue explained why he behaved in the manner in which
he did.  To this end, the individual present the testimony of his personal physician, his clinical
psychologist, and a counselor from his employer’s Employee Assistance Program (EAP Counselor),
all of whom have treated him since his arrest in December 2001.

Based on the documentary evidence in the record and the detailed, credible testimony of the
individual’s physician, psychologist and EAP Counselor, I am convinced that the individual has
suffered from a mental illness since at least December 2001.  The individual’s psychologist who holds
a Ph.D. in psychology and has more than 20 years experience in the field, opined at the hearing that the
individual suffers from Major Depressive Disorder without psychosis, and substance abuse.  Tr. at 169-
170. The psychologist testified that the individual “had good intentions vis à vis his family and
employer but his personality conformation, compounded by his depression and substance abuse, led
him to self-defeating behaviors.”  Tr. at 161.  The clinical psychologist explained further that the
“substance abuse was more self-medication than recreational.  It was an attempt to alleviate the distress
he was experiencing.”  Id. at 162. The psychologist has seen the individual 20-25 times over the last
six to seven months. Id. at 157.

The individual’s physician is a medical doctor with a specialty in Addiction Medicine and has treated
patients with alcohol and drug addictions exclusively for the last 15 years.  The physician testified that
when he first met the individual on January 7, 2002, the individual was acutely suicidal and depressed.
Id. at 115.  He opined that the individual was self-medicating his depression and loneliness by using
cocaine with hitchhikers. Id. at 118.  According to the individual’s physician, the individual meets the
definitions of Cocaine Dependence, Episodic and Major Depression, under the American Psychiatric
Association's Diagnostic and Statistical Manual of Mental Disorders, (4th ed. 
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5/ I considered that the individual’s psychologist holds a commission in one of the military branches and provides
input into security clearance fitness evaluations for his own military subordinates and a small portion of the
DOE contractor population.  While the psychologist opined that he would restore the individual’s clearance
with certain caveats if he were the decision maker in this case, I must render my decision after evaluating all
the evidence in the case, not just the information regarding the individual’s psychological profile.  For the
reasons discussed infra, I do not find that it is clearly consistent with the national interest and would not
endanger the common defense to restore the individual’s access authorization at this time.   

1994) (DSM-IV).  At the hearing, the individual’s physician testified that it was clear to him when he
first met the individual that the individual had been depressed for quite some time and that the
individual’s arrest for illegal drugs had pushed him over the edge. Id. at 115. The physician testified
that he treated the individual daily for two weeks while the individual was an outpatient at a local
hospital.  He continued to treat the individual on a monthly basis until April 2002 when he moved to
private practice.  He then resumed treating the individual in June 2002. From June to July 2002, the
physician saw the individual three or four times. Id. at 116.

The EAP Counselor who is currently treating the individual holds a Bachelor’s degree in psychology
and a Master’s degree in social work.  Id. at 134.  She testified that when she first met the individual
in December 2001, he was in an “acute situation” and required immediate, intensive help. Id. at 136-
138. She was instrumental in having the individual admitted on an outpatient basis to an intensive
chemical dependency day treatment program. The EAP Counselor testified that she has seen the
individual in a counseling setting on a weekly basis since his release from the hospital in late January
2002. Id. at 141.  In addition, the individual signed an “EAP Agreement” in which he agreed to submit
to monthly urinalysis testing, to attend Alcoholics Anonymous (AA) meetings twice each week and to
abstain from all chemical use. The individual submitted documentary evidence showing that he did
submit to monthly urinalysis testing and that the results of those laboratory tests were negative for the
presence of drugs. Ex. E-2.

The evidence in the record overwhelmingly supports the conclusion that the individual’s behavior in
question was inextricably intertwined with his undiagnosed and untreated mental health issues.  The
record is also clear, however, that the individual stills needs medication and ongoing psychological
treatment to manage his depression. For example, the individual’s psychologist testified that the
individual’s Major Depressive Disorder is only in partial remission because the individual still requires
medication and support. Tr. at 169.  According to the psychologist, the individual will achieve full
remission when he no longer needs treatment, is sleeping well, and his vegetative functions are in order.
He is not at that point yet.   5/ Similarly, the individual’s physician opined that the individual needs to
be on medication for his depression for a one-year period before he would consider removing him from
his medication regime. Because the individual had only been on antidepressants and had only received
treatment for his mental illness for approximately eight months as of the date of the hearing, I cannot
conclude that the individual’s mental illness is in sustained full remission at this time.

Perhaps most telling of the individual’s mental state while under stress is the fact that just before the
hearing, the individual’s physician prescribed lithium for him to augment the Prozac, Wellbutrin and
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Zyprexa that he was taking.  The physician explained at the hearing that he prescribed the lithium
because of the individual’s inability to keep his emotions under control and so that the individual would
not lose his composure at the hearing. Id. at 128-129.

In the end, I cannot find that the individual’s mental illness sufficiently mitigates the Criteria K and L
security concerns at issue.  The very risky behavior in which the individual engaged still occurred. I
am not prepared, at least not in the context of this case, to accept the argument that the individual’s
demonstrated mental illness absolves him from being personally responsible for his own risky behavior.
Moreover, his mental illness still exists, and a current mental illness is not included in the type of
factors which can mitigate a risk in the sense contemplated by Section 710.7(c).  Even if I were to
accept that the individual’s drug use and attendant violation of his drug certification are byproducts of
his mental condition, I would require in this case evidence that the individual’s mental condition is in
full sustained remission or controlled by medication and associated therapy to the extent that a
probability of recurrence of his mental illness is extremely small.  The record in this case simply does
not allow me to find that either of those two situations exist.  I therefore conclude that even if a mental
illness caused the individual to breach his drug certification and use illegal drugs, the individual has
not presented sufficient evidence to convince me that his mental illness will not again cause him to
engage in destructive and other unusual behavior.  See, e.g., Personnel Security Hearing, Case No.
VSO-0387, 28 DOE ¶ 82,776 (2000), aff’d, Personnel Security Review, 28 DOE ¶ 83,022 (2001)
(terminated by OSA, 2001).

2. The Individual’s Drug Treatment and Future Intentions with regard to Illegal Drug
Usage

The individual has taken significant steps to address his recent use of illegal drugs.  The testimonial and
documentary evidence demonstrates that the individual sought professional and medical assistance
immediately after his December 2001 arrest for crack cocaine possession.  He underwent an intensive
two-week outpatient hospital program for Chemical Dependency where he spent eight hours each day
with medical professionals to combat his drug usage.  Tr. at 27, 115. Since his release from that hospital
program, the individual has been in the care of a physician and psychologist continuously.  He meets
with both these medical professionals regularly.  In addition, he receives counseling from an EAP
Counselor two to three times each month and has signed an agreement in which he has agreed to abstain
from illegal drug use, to attend AA twice weekly, and to subject himself to random urine testing. Two
members from AA attested at the hearing that they have witnessed a transformation in the individual
since he began attending those support groups. Id. at 177, 200.  In each person’s opinion, the individual
began as a passive participant and gradually has emerged as an active, engaged participant in the
meetings. Id. The individual also submitted documentary evidence showing that he has been drug tested
five times beginning in February 2002 and that the results of all of those tests were negative. Ex. E-2.

In addition, the individual testified that he no longer associates with people who use drugs, no longer
picks up hitchhikers, and will never use cocaine in the future. Tr. at 32-34. At the time of the hearing,
the individual had not used illegal drugs for more than seven months. Id. at 69. 
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6/ Because there is not a Criterion H issue before me, I make no finding about the precise nature of the
individual’s drug problem and have elected to use the term “drug addiction” to describe generally the
individual’s condition. The individual’s psychologist and EAP Counselor described the individual as a
substance abuser while the individual’s physician opined that he meets the DSM-IV definition of Cocaine
Dependence.

7/ While the doctor did not identify the date from which to measure the one-year period, I presume the period is
measured no earlier than the date the individual first sought medical assistance for his mental illness and drug-
related  issues, i.e., late December 2001 or early January 2002.

The individual also suggested at the hearing that the confluence of stressors in his life in 2000 and 2001
led him to use drugs. Id. at 45-46. For example, he explained that he began experiencing marital
difficulties due to investment losses.  His relationship with his son had begun to deteriorate and his
relationship with his daughter had become strained after he had criticized her for receiving a “B” in a
course.  He claimed further that he felt shunned at his workplace; that he had no friends. The individual
testified that he “smoked crack not to get high but to seek acceptance.” Id. at 57. He explained that
when he first used crack, he did it to prove to a hitchhiker that he was not a policeman. Id. at 58. Later,
he was just feeling lonely so he picked up hitchhikers to talk to. Id. at 55. When the hitchhikers offered
him drugs, he explained that he was weak and “succumbed to [their] beckoning.” Id.

In evaluating whether the individual had mitigated the DOE’s concerns under Criterion K, I considered
that the individual’s illegal drug usage was fairly recent, having occurred only seven and one-half
months before the hearing.  I also considered that his drug usage was not isolated.  He used crack
cocaine five to six times between December 2000 and December 2001.

While I believed the individual when he stated that he does not intend to use drugs again, I find, based
on the expert testimony in the record, that the individual is not yet rehabilitated from his “drug
addiction.”  6/ The individual’s physician testified at first that he was not sure anything could reassure
him that the individual will not relapse, adding that the individual must  continue taking his medication
for depression, have periodic monitoring, continue meeting with the EAP Counselor, and have random
drug tests. Id. at 120.  The physician then opined that the individual’s odds of relapse are almost “nil.”
Id. at 125. Nothwithstanding this opinion, the physician admitted that the individual will not achieve
sustained remission from his cocaine dependence until a period of one year has elapsed. Id. at 126. 
7/

Further, the EAP Counselor testified that the individual is “psychiatrically stable” in terms of substance
abuse but needs to be in therapy until the end of the year.  Id. at 149.  She stated that he is in the process
of recovering and if he continues doing what he is doing, his recovery chances are good. Id.  If he
slacks off, however, the picture is less certain. Id.

Ultimately, I find that not enough time has elapsed for me to gauge the likelihood that the individual
will refrain from the use of illegal drugs in the future. While the individual convinced me that he now
has friends at AA and professionals to whom he can turn in the event he faces other stresses in 
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his life, it is unclear to me how the individual will cope with a devastating event such as a serious
illness or death.  Many of the stressors that he enumerated at the hearing were, from my perspective,
simply day-to-day stressors that most people encounter.  For example, the individual’s extreme reaction
to his daughter’s lashing out after he criticized her for having received a “B” in a course (i.e. “she does
not love me anymore”) is not the kind of stress that I would expect would cause a person to turn to
illegal drugs.  Finally, the individual’s wife’s testimony is significant, in my opinion, because she
admitted that while she believes marital and family counseling would be useful, no such counseling
sessions had been scheduled as of the date of the hearing.   

3. The Individual’s Intentions with regard to his Drug Certification

The individual admitted at the hearing that he felt guilty and ashamed after he used drugs because he
realized that he had violated his drug certification.  He admitted further that he was afraid that he was
susceptible to coercion each time he used illegal drugs.  Id. at 59.

Even though I believed the individual’s physician’s testimony that the individual was medicating his
depression with drugs, the individual’s admissions as set forth above signify that he knowingly violated
his drug certification each time he elected to use crack cocaine and that he knew what he was doing was
wrong on each occasion he used illegal drugs.  Furthermore, the individual’s statement to the police
that he would “do anything” if they “lost” the paperwork on his arrest is most troubling. It is clear to
me that the individual at least for a time was highly suceptible to blackmail, pressure, coercion,
exploitation or duress during the time he repeatedly used illegal drugs.

The individual claims that he will not violate his drug certification again because the stressors that he
experienced in 2000-2001 are not there anymore.  As I pointed out in Section IV.B.2. above, many of
the stressors that the individual described at the hearing and that he contends led to his destructive
behavior appear to me to be equivalent to stressors that everyone encounters in day-to-day life.  While
the individual convinced me that he will seek assistance from his friends in AA and his medical
professionals to cope with these day-to-day stresses in the future, I am not convinced that he will cope
well should he be confronted with acute stressors such as serious illnesses or death. Ultimately,
however, how well he copes with stressors in his life depends on whether he continues to take
medication for his depression, whether he continues to attend AA regularly, whether he continues to
undergo counseling with the EAP Counselor, whether he is monitored by his physician for the
appropriateness of his medications, and whether he continues therapy with his psychologist.  In the end,
I find that more time needs to elapse before I could consider the individual reformed from his multiple
abrogations of his Drug Certification. 

4. Job Performance

The individual tendered into the record one outstanding performance evaluation and a “spot”
recognition award that he received. Ex. A-1, B-1. In addition, his supervisor testified that the individual
has performed his job well since transferring to his division in March 2001.  This is a factor in the
individual’s favor because it shows that since the individual has received treatment for his mental
illness, he is now a productive employee.  The record further shows that prior to the 
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individual’s arrest in December 2001, the individual was experiencing difficulties in the workplace both
from a performance standpoint and from an interpersonal relations standpoint.  While the individual’s
recent job performance tends to suggest that he is a productive employee now that he is “psychiatrically
stable,” it is not enough at this point, standing alone, to mitigate sufficiently the serious security
concerns under Criterion L and K.

V.  Conclusion

For the reasons set forth above, I find that there is sufficient derogatory information in the possession
of the DOE that raises serious security concerns under Criteria K and L as to the individual’s access
authorization. I find further that the individual has failed to bring forth sufficient evidence to mitigate
the DOE’s security concerns.  Accordingly, after considering all the relevant information, favorable
and unfavorable, in a comprehensive and common-sense manner, I conclude that the individual has not
yet demonstrated that restoring his access authorization would not endanger the common defense and
would be clearly consistent with the national interest. I therefore find that the individual's access
authorization should not be restored. 

The individual may seek review of this Decision by an Appeal Panel under the regulations set forth at
10 C.F.R. § 710.28.

Ann S. Augustyn
Hearing Officer
Office of Hearings and Appeals

Date: November 4, 2002
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This Decision concerns the eligibility of XXXXXXXXXXXX (the Individual) to retain a DOE access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.”  The Department of Energy (DOE) suspended the Individual's access authorization
under the provisions of Part 710.  This Decision considers whether, on the basis of the evidence
and testimony in this proceeding, the Individual's access authorization should be restored.  For
the reasons stated below, I have determined that the Individual's access authorization should not
be restored.  

I.  BACKGROUND 

The Individual is an employee of a DOE Contractor.  On April 30, 2001, the Individual reported
that he had been arrested for driving under the influence (DUI) on April 27, 2001.  The local DOE
Security Office subsequently conducted a Personnel Security Interview (PSI) with the Individual
on August 28, 2001.  See DOE Exhibit 8.  Because alcohol was involved and the Individual had
two previous arrests for DUI, the Local Security Office requested that the Individual be
interviewed by a DOE Consultant Psychiatrist (DOE Psychiatrist).  The DOE Psychiatrist
interviewed the Individual on November 27, 2001, and issued an evaluation to the DOE on
November 30, 2001, in which he diagnosed the Individual as suffering from alcohol and cannabis
abuse.  DOE Exhibit 3 at 8.  The DOE Psychiatrist also found that the Individual’s use of cannabis
while holding a security clearance demonstrates a significant defect in judgment.  Id.  The DOE
Psychiatrist found no evidence that the Individual had been rehabilitated or reformed.  Id.
Because of the concerns raised by the Individual’s DUI and other facts raised during the
interview with the DOE Psychiatrist, the Individual’s access authorization was suspended.  See
10 C.F.R. § 710.9.  The DOE then issued a letter notifying the Individual that information the
DOE possessed created a substantial doubt concerning his eligibility for access authorization.
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See March 26, 2002 Letter from Director, Personnel Security Division, to Individual (March 26,
2002 Notification Letter); 10 C.F.R. § 710.21.

The March 26, 2002 Notification Letter specifies four areas of derogatory information described
in 10 C.F.R. § 710.8.  First, the Notification Letter charges that the Individual “has trafficked in,
sold, transferred, possessed, used, or experimented with a drug or other substance listed in the
Schedule of Controlled Substances established pursuant to Section 202 of the Controlled
Substances Act of 1970.”  March 26, 2002 Notification Letter, Attachment at 1; 10 C.F.R. § 710.8(h)
(Criterion H).  The Notification Letter continued that the behavior is “an illness or mental
condition which in the opinion of a psychiatrist causes, or may cause, a significant defect in the
judgment or reliability of [the Individual].”  March 26, 2002 Notification Letter, Attachment at
1; 10 C.F.R. § 710.8(k) (Criterion K).  Further, the Letter states that the Individual “deliberately
misrepresented, falsified, or omitted significant information from a Questionnaire for National
Security Positions, a personnel qualifications statement, or written or oral statements made in
response to official inquiry on a matter that is relevant to a determination regarding eligibility
for DOE access authorization.”  March 26, 2002 Notification Letter, Attachment at 1; 10 C.F.R.
§ 710.8(f) (Criterion F).  Finally, the Notification Letter charges that the Individual “has been, or
is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist as alcohol
dependent or as suffering from alcohol abuse.”  March 26, 2002 Notification Letter, Attachment
at 1; 10 C.F.R. § 710.8(j) (Criterion J).   

The Individual filed a request for a hearing.  This request was forwarded to the Office of
Hearings and Appeals, and I was appointed Hearing Officer.  A telephone conference and
Hearing were subsequently held pursuant to 10 C.F.R. § 710.25(f) and (g).  At the Hearing, the
DOE Counsel presented three witnesses:  the Individual, the DOE Psychiatrist, and a manager
with the Individual’s employer.  The Individual represented himself and called two witnesses,
his immediate supervisor and a DOE employee in whose area the Individual works.  As
discussed below, the Individual has not convinced me that restoring his security clearance would
not endanger the common defense and would be clearly in the national interest.

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency
and the Individual, and to render an opinion based on that evidence.  See 10 C.F.R. § 710.27(a).
The regulations state that the access authorization decision “is a comprehensive, common-sense
judgment, made after consideration of all the relevant information, favorable or unfavorable, as
to whether the granting of access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I have
considered the following factors in 
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rendering this Opinion:  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of
the conduct; the Individual's age and maturity at the time of the conduct; the voluntariness of
the Individual's participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and
material factors.   See 10 C.F.R. §§ 710.7(c), 710.27(a). 

III.  CONCLUSIONS OF LAW AND FINDINGS OF FACT

Criteria K and H

In the present case, I find that the Individual has not presented sufficient evidence to resolve the
security concern raised by his marijuana use under Criteria K or H.  In considering whether to
recommend restoring the DOE Security Clearance of an individual who has used marijuana, I
find that the extent of the individual’s marijuana use, the length of time since the individual’s
last use of marijuana, whether the individual’s marijuana use violated a DOE Drug Certification,
and how the individual’s marijuana use came to the DOE’s attention to be particularly
significant:.  Personnel Security Review (Case No. VSO-0402), 28 DOE ¶ 82,787 (2001), aff’d (OSA
April 20, 2001); Personnel Security Review (Case No. VSO-0321), 27 DOE ¶ 82,842 (2000), rev’d,
(OHA 2000), aff’d, 28 DOE ¶ 83,007 (OSA 2000).  In correlation with the Individual’s marijuana
use, DOE has asserted under Criterion H that his substance abuse, i.e., marijuana use, is “an
illness or mental condition of a nature which, in the opinion of a board-certified psychiatrist,
other licensed physician or a licensed clinical psychologist, causes, or may cause, a significant
defect in judgment or reliability.”    March 26, 2002 Notification Letter, Attachment at 1; 10 C.F.R.
§ 710.8(h).   Because he determined that the Individual had used marijuana prior to the interview
and while holding an access authorization, the DOE Psychiatrist asserted that the Individual had
a significant defect in judgment.  

The Individual’s actual marijuana use appears to have been brief.  He states he “had a couple of
hits” at a wedding reception three days before he was interviewed by the DOE Psychiatrist.  Tr.
at 13.  The DOE Psychiatrist testified that the Individual would have had to have smoked an
entire marijuana cigarette for a positive urine screen three days after he used the drug.  Id. at 34.
Whether it was one cigarette or a couple of “hits,” I believe the Individual drug use to be of a
very limited duration, only that one instance.  He has attempted to minimize his marijuana use
because he recognizes its seriousness and significance. He does appear committed to avoiding
future drug use.  Further, the marijuana use was of a very short and limited duration.  Moreover,
his use did not violate 
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a DOE Drug Certification.  However, it has been less than a year since he used the marijuana,
and the usage came to DOE’s attention with the urine test results, after he had lied about using
drugs, rather than through self reporting his usage.  Weighing all these factors, I find that the
Individual has not mitigated the DOE’s security concerns with regard to Criterion K.

With respect to Criterion H, although I believe that the Individual’s marijuana use was very
limited, I agree with the DOE Psychiatrist that it shows a severe defect in judgment.  The
Individual was aware that he would be interviewing with the DOE Psychiatrist three days after
he used the marijuana, but he used it anyway.  The Individual was also aware that drug use was
contrary to law and the policy of the DOE when holding an access authorization.  I believe that
the Individual thought that his drug use was so minimal as to be unimportant to DOE. However,
we have previously found that even minimal use of an illegal substance may raise sufficient
concerns to justify recommending that an access authorization not be restored.  Personnel Security
Review (Case No. VSO-0448), 28 DOE ¶ 82,816 (August 17, 2001). 

When an individual becomes involved with illegal drugs, that individual exhibits an
unacceptable and disturbing disregard for laws prohibiting their use.  Such disregard for the law
raises concerns that the Individual may similarly disregard other laws, including those which
protect classified information and special nuclear materials.  See Personnel Security Review (Case
No. VSO-0116), 26 DOE ¶ 82,765 at 85,602 (1997) (citing Personnel Security Review (Case No.
VSO-0013), 25 DOE ¶ 82,752 at 85,512 (1995)).  Further, the use of illegal drugs (and the disregard
for law and authority that such use suggests) indicates a serious lapse in judgment and maturity.
Involvement with illegal drugs may also render the user susceptible to blackmail or coercion.
The concerns raised by an individual’s illegal drug use are heightened when the drug use occurs
while the Individual maintains a DOE security clearance, since avoiding illegal drug use is a
requirement of both the DOE's safety and security regulations.  Moreover, in light of the DOE’s
policies against any involvement with illegal drugs, any illegal drug use by an individual who
maintains a DOE access authorization evidences poor judgment.  Personnel Security Review( Case
No. VSO-0289), 27 DOE ¶ 82,823 (1999) (citing Personnel Security Review (Case No. VSO-0023),
25 DOE ¶ 82,761 at 85,579 (1995)).  I believe DOE properly invoked Criteria H.  Moreover, I do
not believe the Individual has mitigated the DOE’s concern that he has a severe defect in
judgment by using marijuana three days prior to his interview with the DOE Psychiatrist.   

Criterion F

Next, the Local Security Office asserted that the Individual “deliberately misrepresented,
falsified, or omitted significant information from a Questionnaire for National Security 
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  The DSM-IV-TR is a standard reference source, the purpose of which is to provide a guide for diagnosis1/

of psychological conditions for use by clinical practitioners.  DSM-IV-TR at xxiii.

Positions, a personnel qualifications statement, or written or oral statements made in response
to official inquiry on a matter that is relevant to a determination regarding eligibility for DOE
access authorization.”  March 26, 2002 Notification Letter, Attachment at 1; 10 C.F.R. § 710.8(f).
The Local Security Office claims that the Individual denied to the DOE Psychiatrist using illegal
drugs; however, the urine drug screen administered during his interview with the DOE
Psychiatrist was positive.  At the Hearing, the Individual admitted that he had used marijuana
at a wedding three days prior to his interview.  Tr. at 13.  He stated that it was such a minimal
amount, he had blocked it out.  Id. at 14. Providing false information is a serious matter.  The
Individual’s lying about his marijuana use to the DOE Psychiatrist calls into question the
Individual’s reliability and trustworthiness.  In sum, the Individual has failed to mitigate the
security concerns raised by his failure to respond honestly to the question from the DOE
Psychiatrist concerning illegal drug usage. 

Using illegal drugs and later lying about it raise serious security concerns because they may
reflect an inability to safeguard classified information and special nuclear material.  False
statements made by an individual in the course of an official inquiry regarding a determination
of eligibility for DOE access authorization raise serious issues of honesty, reliability, and
trustworthiness.  The DOE security program is based on trust, and when a security clearance
holder breaches that trust, it is difficult to determine to what extent the individual can be trusted
again in the future.  See e.g., Personnel Security Review (Case No. VSO-0281), 27 DOE ¶ 82,821 at
85,915 (1999), aff’d, 27 DOE ¶ 83,030 (2000) (terminated by OSA, 2000); Personnel Security Review
(Case No. VSO-0013), 25 DOE ¶ 82,752 at 85,515 (1995), 25 DOE ¶ 82,752 (1995) (affirmed by
OSA, 1995).  

Criterion J

The DOE has asserted under Criterion J that the Individual “has been or is a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent
or as suffering from alcohol abuse.”  March 26, 2002 Notification Letter, Attachment at 1; 10
C.F.R. § 710.8(j).  The Notification Letter bases its Criterion J derogatory information on both the
DOE Psychiatrist’s evaluation and on events in the Individual’s past that he related during the
August 28, 2001 PSI.  DOE Exhibit 1, Attachment 1 at 1.  In his report, the DOE Psychiatrist
diagnosed the Individual as suffering from alcohol abuse.  DOE Ex. 3 at 8.  In making this
diagnosis for alcohol abuse, the DOE Psychiatrist relied on The Diagnostic and Statistical Manual
of the American Psychiatric Association, IVth Edition (DSM-IV).   Id. at 2. 1/
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  The DSM-IV-TR lists four criteria, one or more occurring within a 12-month period, for a diagnoses of2/

substance abuse.  
(1)  recurrent substance use resulting in a failure to fulfill major role obligations at work,
school, or home (e.g., repeated absences or poor work performance related to substance use;
substance-related absences, suspensions, or expulsions from school; neglect of children or
household)
(2)  recurrent substance use in situations in which it is physically hazardous (e.g., driving an
automobile or operating a machine when impaired by substance use.)
(3)  recurrent substance-related legal problems (e.g., arrests for substance-related disorderly
conduct)
(4) continued substance use despite having persistent or recurrent social or interpersonal
problems caused or exacerbated by the effects of the substance (e.g., arguments with spouse
about consequences of intoxication, physical fights.

DSM-IV-TR at 198.  

  The Individual initially attempted to find counseling close to his home.  His insurance provider asked him3/

to interview with a counselor close to his work.  That counselor suggested he attend counseling closer to his
home, since he had family obligations that required his presence.  Tr. at 21-22.  

The DOE Psychiatrist based his diagnosis of the individual on (1) his interview with the
Individual, (2) laboratory evaluations conducted immediately following the interview, and (3)
psychological testing performed at the interview.  DOE Ex. 3.  The DOE Psychiatrist states he
found that the Individual suffered from alcohol abuse because the Individual met DSM-IV
Criteria 1, 2, and 3 for alcohol abuse.   DOE Ex. 3 at 7.  There is no information indicating that2/

the Individual has met the first criterion of the DSM-IV-TR for substance abuse.  There is no
testimony that his work or home life has suffered from his alcohol use.  To the contrary, both of
the Individual’s witnesses stated he was an excellent employee with innovative ideas for fixing
problems.  They have never seen him inebriated or “hung over” at work.  However, he does
meet criteria 2 and 3 for substance abuse.  He has had three DUIs and the associated legal
problems.  The Individual submitted evidence from a counselor that indicated a mild problem
with drinking and a low probability of dependence on alcohol or drugs.  Ind. Exhibit A.  

The Individual asserts that he does not have a drinking problem.  However, he testified that he
has entered a treatment program.  At the time of the hearing, he had met with the counselor
twice.  Tr. at 20.  He found it difficult to obtain counseling.  Id. at 19. At the Hearing, the DOE3/

Psychiatrist testified that he believes that, although he has entered a treatment program, the
Individual still has a lot of denial.  Id. at 41.  The DOE Psychiatrist opined that the Individual
needs to be in abstinent for at least a year and in a treatment program such as the one he has
entered.  Id. at 39.  
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Excessive consumption of alcohol, even off the job, raises security concerns because of the
possibility that an individual may say or do something under the influence of alcohol that
violates security regulations.  See Personnel Security Review (Case No. VSO-0479), 28 DOE ¶ _____
(May 14, 2002); Personnel Security Review (Case No. VSA-0174), 27 DOE ¶ 83,005, affirmed (OSA
1998).  In this case, the risk is that the individual’s excessive use of alcohol might impair his
judgment and reliability to the point that he will fail to safeguard classified matter or special
nuclear material. It is appropriate for the DOE to question a person’s reliability when that person
excessively consumes alcohol, operates a motor vehicle while mentally impaired, and gets
arrested. See, e.g., Personnel Security Review (Case No. VSO-0476), 28 DOE ¶ 82,827 at 85,864
(2001).

 In view of the Hearing Testimony and the full record, I conclude that the Individual likely
suffers from alcohol abuse.  Therefore, I must address whether the Individual is reformed and
rehabilitated.  There is insufficient testimony as to the evidence to support his claim that he is
rehabilitated.  He entered a treatment program shortly before the Hearing.  Tr. at 20.  He has not
had a drink in over seven months, but his testimony indicates that such abstinence would not
be unusual for him.  Tr. at 19.  I agree with the DOE Psychiatrist’s assessment that the Individual
is in treatment because he believes DOE expects it of him, not because he sees that he has a
problem with alcohol.  The DOE Psychiatrist believes that the treatment program will help him
to see that he does have a problem, once treatment begins in earnest.  He has not had enough
sessions, as of the date of the Hearing, for that to have occurred. 

Based on the foregoing, I find that the individual has not mitigated the security concerns raised
under Criterion J.  The last alcohol-related incident occurred a little more than one year ago. The
Individual consumed alcohol seven months prior to the Hearing. Although he has entered a
treatment program, his interest in the program stems more from his hope to retain his security
clearance than from his realization that he has an alcohol problem.  Therefore, I believe that the
local security office properly invoked Criterion J and the Individual has not mitigated the
security concern raised under this Criterion.  

IV. CONCLUSION

As explained in this Decision, I find the Individual did not mitigate the DOE’s Criterion K
concerns regarding his marijuana use, or the concerns regarding Criteria H, J, and L, that he has
engaged in unusual conduct and misrepresented, falsified, or omitted significant information
from an interview on a matter relevant to a determination regarding eligibility for DOE access
authorization.  I am therefore unable to find that restoring the Individual’s access authorization
would not endanger the common defense and security and would be 
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consistent with the national interest.  Accordingly, I find that the Individual’s access
authorization should not be restored.  

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: November 26, 2002
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1/ An “access authorization” is an administrative determination that an individual is eligible
for access to classified matter or special nuclear material. 10 C.F.R. § 710.5. 

2/ The record indicates that the Individual has apparently suffered four episodes of Bipolar
Disorder.  Tr. at 45, 90-91.  In 1985, the Individual apparently suffered a manic episode. 
In 1993, the Individual apparently experienced another manic episode.  The 1993 manic
episode may have been induced by medication.  Tr. at 52, 111.  In 1999 and again in
2001, the Individual experienced major depressive episodes with psychotic features.     

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such

material has been deleted from this copy and replaced with
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January 2, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 9, 2002

Case Number: VSO-0543

This Decision concerns the eligibility of XXXXXX XXX XXXX (hereinafter referred to as "the
Individual") to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”   1/ A local Department of Energy Security Office (DOE) denied the
Individual's request to have his access authorization restored under the provisions of Part 710.  For
the reasons stated below, I find that the Individual's access authorization should be restored.

I. BACKGROUND 

The present proceeding involves an Individual who has been diagnosed with a mental illness known
as Bi-Polar Disorder I.  The record clearly shows that, since 1985, the Individual has suffered from
episodes of either mania or major depression with psychotic features.   2/  During these manic
episodes and periods of major depression with psychotic features, the Individual’s judgment and
reliability have been severely impaired.  When the Individual’s judgment and reliability have been
impaired, it is clear that allowing him access to classified information or special nuclear materials
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3/ A Schizoaffective Disorder is characterized by an uninterrupted period of illness during
which, at some time, there is either a Major Depressive Episode, a Manic Episode, or a
Mixed Episode concurrent with symptoms of Schizophrenia.  During the same period of
illness, there must have been delusions or hallucinations for at least 2 weeks in the
absence of prominent mood symptoms.  In order to arrive at a diagnosis of 
Schizoaffective Disorder, the symptoms that meet the criteria for a mood episode must be
present for a substantial portion of the total duration of the active and residual periods of
the illness.  The disturbance must not be due to the direct physiological effects of a
substance (e.g., a drug of abuse, a medication) or a general medical condition. See DSM-
IV.   

would endanger the common defense and security and would not be clearly consistent with the
national interest as required by 10 C.F.R. § 710.27(d).  Accordingly, in those instances when the
Individual has experienced either a manic episode or a major depression, the DOE has suspended
his access authorization until a board certified DOE consultant psychiatrist determined that he was
no longer experiencing a significant defect in judgment or reliability. 

The Individual’s Bipolar Disorder has, by all accounts, responded well to treatment.  Apparently,
the Individual is not currently experiencing any significant defects in judgment or reliability.  The
Individual has now applied for restoration of his access authorization.  The DOE security office
reviewing his application for access authorization correctly determined that the  Individual’s Bipolar
Disorder raises a security concern under 10 C.F.R. § 710.8(h).  Section 8(h) provides that a security
concern is raised when an individual has:  

An illness or mental condition of a nature which, in the opinion of a psychiatrist or
licensed clinical psychologist, causes or may cause, a significant defect in judgment
or reliability.

10 C.F.R. § 710.8(h).  In order to resolve the security concerns raised by the Individual's mental
illness, the DOE arranged for the Individual to be examined by a DOE sponsored psychiatrist (the
DOE Psychiatrist).  The DOE Psychiatrist conducted an extensive review of the Individual’s medical
and personnel security records.  The DOE Psychiatrist also conducted a forensic psychiatric
examination of the Individual.  After conducting his review of these records and his examination of
the Individual, the DOE Psychiatrist concluded that the Individual was accurately diagnosed with
Bipolar Disorder I or possibly Schizoaffective Disorder.  Tr. at 48, 52.    3/  The DOE Psychiatrist
further opined that either of these disorders causes, or may cause, a significant defect in judgment
or reliability. As a result, the Individual's application for an access authorization was placed in
administrative review and the present proceeding was commenced.  On April 19, 2002, the DOE
issued a letter notifying the Individual that the DOE possessed derogatory information that created
a substantial doubt concerning his continued eligibility for access authorization (the Notification
Letter).  Specifically, the Notification Letter notes that the Individual “has an illness or mental
condition of a nature which, in the opinion of a psychiatrist, causes, or may cause, a significant
defect in his judgment or reliability.”  Notification Letter, Attachment at 1.  The Notification Letter
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4/ The Treating Psychiatrist is a former DOE consultant psychiatrist. It was in this capacity
that the Treating Psychiatrist first encountered the Individual (in 1993).  The Individual
first became a patient of the Treating Psychiatrist in May 2001. 

further contends that the Individual has at least a 25% probability of having another episode occur.
 If another serious episode were to occur, the Notification Letter reasons, it is highly likely that the
Individual would experience a significant defect in judgment and reliability. 

In response to the Notification Letter, the Individual filed a request for a hearing.  This request was
forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as Hearing Officer.
A hearing was held under 10 C.F.R. Part 710.  At the hearing, the DOE called two witnesses: a DOE
Personnel Security Specialist and the DOE Psychiatrist.  The Individual called one witness: his
treating psychiatrist (the Treating Psychiatrist).    4/  The Individual also testified on his own behalf.
The record of this proceeding was closed on October 8, 2002, when OHA received a copy of the
transcript of the hearing. 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and
the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  Part 710
generally provides 

[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly consistent with the
national interest.  

10 C.F.R. § 710.7(a).  I have considered the following factors in rendering this decision:  the nature,
extent, and seriousness of the concern; the circumstances surrounding the concern, including
knowledgeable participation; the frequency and recency of the concern; the Individual's age and
maturity at the time of the concern; the voluntariness of the Individual's participation; the absence
or presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for the concern, the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c),
710.27(a). The discussion below reflects my application of these factors to the testimony and
exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R.
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5/ The American Psychiatric Association’s Diagnostic and Statistical Manual, Fourth
Edition (DSM-IV) establishes a distinction between Bipolar Disorder I and Bipolar
Disorder II, with Bipolar Disorder I being the more severe of the two disorders.  Tr. at
48.

6/ Bipolar Disorders affect about 10 to 30 out of every 1000 people (or 1 to 3%) in the
United States.

7/ A manic episode is defined by a distinct period of persistently elevated, expansive, or
irritable mood lasting at least one week (or less if hospitalization is required). The mood
is also accompanied by additional symptoms, such as inflated self-esteem or grandiosity,
a decreased need for sleep, pressured speech, flight of ideas, distractibility, increased
involvement in goal-directed activities or psychomotor agitation, and excessive
involvement in pleasurable and high-risk activities.  A hypomanic episode is defined by a
distinct period of persistently elevated, expansive, or irritable mood lasting at least 4
days. The mood is also accompanied by additional symptoms, such as inflated self-
esteem or grandiosity, a decreased need for sleep, pressured speech, flight of ideas,
distractibility, increased involvement in goal-directed activities or psychomotor agitation,
and excessive involvement in pleasurable and high-risk activities.  In contrast to a manic
episode, a hypomanic episode is not severe enough to cause marked impairment in social
or occupational functioning or to require hospitalization.  The presence of a major
depressive episode is very common in the lifetime of individuals with Bipolar Disorder
(more than 90% of these individuals have at least one major depressive episode in their
lifetime), but it is not necessary to experience a depressive episode to be accurately
diagnosed with Bipolar Disorder.

§ 710.27(d).  In the present case, the record shows that a valid and significant question has been
raised about the Individual’s eligibility for an access authorization.  However,  the Individual has
convinced me that restoring his security clearance would not endanger the common defense and
security and would clearly be in the national interest.

III.  FINDINGS OF LAW AND FACT

Although the record indicates that both psychiatrists have previously opined that the Individual may
suffer from Schizoaffective Disorder, they now agree that the Individual suffers from Bipolar
Disorder I but does not suffer from Schizoaffective Disorder.    5/  Tr. at 47-48, 57, 101-102.
Bipolar disorders are among the most common, severe and persistent mental illnesses.    6/  Bipolar
disorders are characterized by the presence of at least one manic, mixed, or hypomanic episode.  
7/  In addition, both psychiatrists agree that the Individual has significant defects in judgment and
reliability when he experiences manic episodes or episodes of major depression with psychotic
features.  Tr. at 49-50, 56-57.  As the Notification Letter correctly notes, the Individual’s mental
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8/ A certain percentage of the general population possesses a trait which will eventually
cause them to experience a manic episode.  Tr. at 122. See fn. 6.

9/ Every person presenting with bipolar disease will have a first episode sometime and there
is no scientifically validated way of determining who those persons are until they begin
exhibiting symptoms.

10/ At the time of the hearing, the Individual was not undergoing lithium treatment. Tr. at 99. 
The Treating Psychiatrist explained that the Individual had been undergoing
Electroconvulsive Treatment (ECT) for his last episode (which was a major depressive
episode).  Id.  However, the Treating Psychiatrist indicated that the Individual would be
starting lithium therapy in the near future.  Tr. at 99, 111, 121.  The DOE Psychiatrist
opined that the Individual had about a 25% risk of experiencing a bipolar episode during
the course of his ECT.  Tr. at 63. 

disorder raises a serious and significant security concern under 10 C.F.R. § 710.8(h).  Consequently,
I find that the DOE security office properly invoked Criterion H in processing the Individual’s
application for restoration of his access authorization under the DOE’s administrative review
procedures.  

Accordingly, my responsibility is to make an independent assessment of the seriousness of the risk
under Criterion H. In that connection, I will consider those factors set forth at 10 C.F.R. § 710.7(c)
in deciding whether restoration of access authorization to the Individual would not endanger the
common defense and security and would be clearly consistent with the national interest.  Although
the Psychiatrists agree on the Individual’s diagnosis, they disagree about both the probability and
the likely consequences of any future manic or psychotic episodes.  

Every individual with a DOE access authorization presents a security risk.   8/ That risk includes the
possibility that an individual will experience a bipolar episode.   9/ However, an individual who has
been accurately diagnosed with Bipolar Disorder presents a greater security risk of experiencing a
bipolar episode in the future than a randomly chosen member of the general population.  In order
to consider whether this increased risk is unacceptable, I must consider two factors: (1) the
probability of a future bipolar episode occurring, and (2) the expected consequences if the Individual
experiences a future bipolar episode.

A. Probability of Future Episodes

Turning to the first factor, the two psychiatrists who testified before me at the hearing used different
approaches in estimating the probability that the Individual would experience another bipolar
episode in the future.  The DOE Psychiatrist, citing his own survey of the medical literature, opines
that 25% percent of all those persons diagnosed with bipolar disorder and treated with lithium will
experience further episodes.    10/  The DOE Psychiatrist uses this statistic to deduce that the
Individual has a 25% chance of experiencing another bipolar episode.  In contrast, the Treating
Psychiatrist has considered the Individual’s specific circumstances, including the Individual’s
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support system, the high quality and intensity of the Individual’s current mental health care, and the
Individual’s intelligence, exceptional compliance, insight into his disorder, and responsiveness to
treatment. He has concluded the  probability of the Individual experiencing a future bipolar episode
is less than that predicted by the DOE Psychiatrist.  

Common sense and the DOE Personnel Security Regulations support the Treating Psychiatrist’s
probability determination methodology.  The DOE Personnel Security Regulations provide: 

The decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will
not endanger the common defense and security and is clearly consistent with the
national interest.  

10 C.F.R. § 710.7(a).  The regulations further provide: 

In resolving a question concerning an individual's eligibility for access authorization,
all DOE officials involved in the decision- making process shall consider: the nature,
extent, and seriousness of the conduct; the circumstances surrounding the conduct,
to include knowledgeable participation; the frequency and recency of the conduct;
the age and maturity of the individual at the time of the conduct; the voluntariness
of participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. 

10 C.F.R. § 710.7(c).  This language mandates that an access authorization determination must be
made after due consideration of the individual circumstances present in each case, rather than relying
upon categorically based bright-line tests.  In previous cases, OHA hearing officers have considered
the individual circumstances present in each case involving Bipolar Disorder and have issued some
decisions in favor of individuals with Bipolar Disorder and in other cases have issued decisions
against individuals with Bipolar Disorder.  Compare Personnel Security Decision, Case No. VSO-
0467, 8_,__ (January 31, 2002) VSO-0441 (restoring clearance); Personnel Security Decision, Case
No., 8_,__ (November 23, 2001)(restoring clearance) with Personnel Security Decision, Case No.
VSO-0421, 28 DOE ¶ 82,800 (June 8, 2001) (denying clearance);  Personnel Security Decision,
Case No. VSO-0381, 28 DOE ¶ 82,771 (November 7, 2000) (denying clearance); Personnel Security
Decision, Case No. VSO-0358, 28 DOE ¶ 82,755 (August 1, 2001) (denying clearance); Personnel
Security Decision, Case No. VSO-0355, 28 DOE ¶ 82,759 (August 30, 2000) (denying clearance);
Personnel Security Decision, Case No. VSO-0253, 27 DOE ¶ 82,804 (May 26, 1999) (denying
clearance); Personnel Security Decision, Case No. VSO-0205, 27 DOE ¶ 82,776 (October 1, 1998)
(denying clearance); Personnel Security Decision, Case No. VSO-0150, 26 DOE ¶ 82,789 (August
7, 1997) (denying clearance); Personnel Security Decision, Case No. VSO-0082, 25 DOE ¶ 82,800
(April 22, 1996) (denying clearance).
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11/ The DOE Psychiatrist opined that Lithium therapy is the most effective available
treatment for Bipolar Disorder.  Tr. at 61-62.  According to the DOE Psychiatrist, 50% of

(continued...)

It is important to note, that in those cases where an OHA Hearing Officer has denied an individual
with Bipolar Disorder’s request for a clearance, the individual’s case has generally been complicated
by additional circumstances with have reflected negatively on the individual’s ability to safeguard
classified information or special nuclear materials.  In  Personnel Security Decision, Case No. VSO-
0421, 28 DOE ¶ 82,800 (June 8, 2001), the individual had been convicted of child abuse.  In
Personnel Security Decision, Case No. VSO-0381, 28 DOE ¶ 82,771 (November 7, 2000), the
individual had (1) been diagnosed with alcohol abuse, (2) been found to have abused cocaine, and
(3) not responded well to therapy.  In Personnel Security Decision, Case No. VSO-0358, 28 DOE
¶ 82,755 (August 1, 2001) the individual failed to comply with his treatment plan and lacked the
insight to see that he suffered from a Bipolar Disorder.  In Personnel Security Decision, Case No.
VSO-0355, 28 DOE ¶ 82,759 (August 30, 2000) the individual had a history of marijuana use, had
been diagnosed with alcohol abuse, failed to comply with his treatment plan and lacked the insight
to see that he suffered from a Bipolar Disorder. In Personnel Security Decision, Case No. VSO-0253,
27 DOE ¶ 82,804 (May 26, 1999) the individual lacked the insight to see that he suffered from a
bipolar disorder and would not accept the validity of his diagnosis.  In Personnel Security Decision,
Case No. VSO-0205, 27 DOE ¶ 82,776 (October 1, 1998) the individual was found to have been
dishonest in reporting information to DOE security officials.  In Personnel Security Decision, Case
No. VSO-0150, 26 DOE ¶ 82,789 (August 7, 1997), the individual suffered from a co-morbid
diagnosis of Paranoid Personality Disorder, failed to accept the validity of his diagnosis and refused
to implement his treatment.  In Personnel Security Decision, Case No. VSO-0082, 25 DOE ¶ 82,800
(April 22, 1996), the individual was found to be still experiencing mood swings and instability, had
not been taking his medication consistently, and had a co-morbid diagnosis of Mixed-type
Personality Disorder. 

In this case, we have a wealth of information regarding the Individual.  Moreover, we are fortunate
to have detailed testimony form the treating Psychiatrist.  The Treating Psychiatrist is more familiar
than the DOE Psychiatrist with the specific circumstances of the Individual’s case.  The DOE
Psychiatrist’s familiarity with the Individual’s case is limited to a single forensic psychiatric
examination of the Individual as well as, an exhaustive review of the Individual’s medical records
and personnel security case file.  The Treating Psychiatrist’s familiarity with the Individual’s case
is much more extensive.  The Treating  Psychiatrist’s first encounter with the Individual occurred
in 1993, when he conducted a forensic psychiatric evaluation of the Individual on behalf of the
DOE.  Tr. at 87-88.  In May of 2001, the Individual was referred to the Treating Psychiatrist by
another psychiatrist who was treating the Individual at that time.  Tr. at 90.  At that time, the
Treating Psychiatrist began treating the Individual.  Accordingly, the Individual has been the
Treating Psychiatrist’s patient for over a year.  The Individual currently sees the Treating
Psychiatrist on a bi-weekly basis.  Tr. at 93.  
The DOE Psychiatrist contends that, even if the Individual is treated with lithium, he has “about”
a 25% chance of having another manic or psychotic episode during the next five years.   11/ Tr. at
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11/ (...continued)
patients suffering from Bipolar Disorder could be expected to have an episode within 5
years if they were not treated, while only 25% percent of those patients receiving lithium
therapy would experience another episode within 5 years.  Tr. at 49, 60.

12/ The DOE Psychiatrist described the 25% and 50% probabilities as “ballpark figures that
are in my opinion consensus figures.”  Tr. at 70, 71. 

13/ The Treating Psychiatrist characterized the Individual’s risk of experiencing a further
manic or psychotic episode as “low.”  Tr. at 95-96.

14/ For example, roughly half of the human population is male.  So one could roughly infer
that there is about a 50% chance that any one human individual would be male. 
However, if we had knowledge of an additional characteristic of a particular individual
that had predictive value, the presence of ovaries for example, the statistical presumption
would be highly inaccurate.   

49.  The DOE Psychiatrist testified that he arrived at this figure by searching the medical literature
for longitudinal studies of patients with Bipolar Disorder.  Tr. at 65, 71.  After reviewing many such
studies, the DOE Psychiatrist concluded that since approximately 25% of the Bipolar patients
(followed in the studies he reviewed) who were treated with lithium experienced at least one more
psychotic or manic episode, the Individual has a 25% chance of experiencing a manic or psychotic
episode, assuming he is undergoing lithium therapy.  Tr. at 72.    12/     

The Treating Psychiatrist disagreed with the DOE Psychiatrist’s assertion that there is a 25%
likelihood that the Individual would have another manic or psychotic episode. Tr. at 95, 107, 110.
  13/ The Treating Psychiatrist did not disagree with the DOE Psychiatrist’s contention that roughly
25% of Bipolar patients treated with lithium would experience a manic or psychotic episode.  Tr.
at 95, 110.  However, the Treating Psychiatrist correctly noted that the statistical characteristics of
an aggregate group cannot always be accurately attributed to individual members of the aggregate
group.   14/  Tr. at 112, 114, 116.  Noting that “there are a number of prognosticators that put [the
individual] in the excellent range of a good prognosis,” the Treating Psychiatrist testified that the
Individual had several important attributes that decrease the likelihood that he would experience
another manic or psychotic episode.  Tr. at 96-97.  These attributes, the Treating Psychiatrist
testified, distinguish him from the aggregate population of persons suffering from Bipolar Disorder
from which the 25% probability figure is derived.  Tr. at 110, 112.  Specifically, the Treating
Psychiatrist testified that the Individual’s excellent  support system, compliance, response to
therapy, and treatment plan as well as the availability of new medications all decrease the likelihood
that the Individual will suffer a future manic or psychotic episode. Tr. at 111.  Accordingly, the
Treating Psychiatrist repeatedly testified that the Individual’s prognosis is “excellent.“  Tr. at 95-96,
110, 120, 125.    

The Treating Psychiatrist described the Individual as a “model patient.”  Tr. at 93. The Treating
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15/ The DOE Psychiatrist notes the more support a patient has, the better chance there is that
an episode will be diagnosed at an early stage.  Tr. at 70.

Psychiatrist further testified that the Individual is “an exceptional patient . . . [whose] compliance
is among the best compliance that I have in my practice.”  Tr. at 100; see also Tr. at 120.   

The Treating Psychiatrist testified that the Individual maintains significant insight even when he is
experiencing symptoms.  Tr. at 103, 104.  The Treating Psychiatrist described the Individual as
“exceptionally sensitive about his symptoms.  He complains to me about each and every symptom
that he has, and in my opinion, I would trust that [he] would continue in the future.”  Tr. at 97.    
 

The Treating Psychiatrist testified that the Individual is “exceptionally intelligent.”  Tr. at 96.  The
Treating Psychiatrist further noted that the Individual was observant and knowledgeable about his
disorder.  Tr. at 98.  The Treating Psychiatrist opined that “intelligent bipolar patients have a better
prognosis.”  Tr. at 108. 

Another prognostic factor which favors the Individual is the high quality of the treatment he is
currently receiving.  Tr. at 66.  By all accounts, the Individual is currently receiving excellent and
intensive care and is well monitored. Tr. at 63-64, 66, 83.  The Treating Psychiatrist notes that the
Individual has had an excellent response to treatment.  Tr. at 108.  The Individual currently sees
either the Treating Psychiatrist or a clinical psychologist on a weekly basis.  Tr. at 93, 100.  The
Treating Psychiatrist notes that the Individual has never had consistent treatment until recently,
which is important with bipolar illness.  Tr. at 108.

The Treating Psychiatrist also testified that the Individual, unlike some other bipolar patients, does
not have any additional psychiatric diagnoses or substance abuse problems.  Tr. at 119-20.  The
absence of substance abuse and any co-morbid psychiatric diagnoses improves the Individual’s
prognosis.  Tr. at 119-120.        

The Treating Psychiatrist testified that the Individual has a strong support system.  Tr. at 100.  The
Individual sees either the Treating Psychiatrist or a clinical psychologist on a weekly basis.  Tr. at
93, 99-100.  The Individual (as well as the Individual’s wife) have easy access to the Treating
Psychiatrist if needed.  Tr. at 108.  Moreover, the Individual has an excellent family support system.
Tr. at 100.  The Treating Psychiatrist  testified that the Individual’s “support system includes his
wife’s support, her intelligence, her observations about him, her willingness to be involved in his
treatment and his three daughters.”  Tr. at 112.  The Treating Psychiatrist indicates that the
Individual’s wife has been involved in his treatment and accompanies the Individual to therapy
sessions.  Tr. at 98.  Additional support is provided by the Individual’s “stable job environment”
which the Treating Psychiatrist noted provides the Individual with structure and self-esteem.  Tr. at
98. The Treating Psychiatrist further testified that  social support insulates people with mental illness
and improves their prognosis.  Tr. at 119.    15/
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After considering the testimony and reports of both psychiatrists, I find that the probability that this
specific individual will experience a full-blown manic or psychotic episode in the future is
considerably lower than the probability opined by the DOE Psychiatrist.  Taking this finding into
consideration along with my findings concerning the expected security consequences of a future
manic or psychotic episode, which I will discuss in greater detail below, I am convinced that the
security risks associated with the Individual’s Bipolar Disorder are acceptable. 

B. Expected Consequences of Possible Future Episodes 

In addition to the differing opinions concerning the probability that the Individual would experience
a future manic or psychotic episode, the psychiatrists disagree about the expected consequences for
security if the individual were to experience a future manic or psychotic episode.

The DOE Psychiatrist strongly emphasized the potential danger to security interests posed by an
individual experiencing a manic episode, testifying that: “when somebody is manic even when you
catch it early and he’s in the hospital, he’s at great risk for divulging things that are classified.”  Tr.
at 131. In contrast, the Treating Psychiatrist is confident that any future manic episodes would be
detected at an early enough point in time to allow sufficient treatment to prevent this scenario from
occurring.  

The Treating Psychiatrist testified that even if the Individual were to begin experiencing a manic or
psychotic episode, he is confident that such an episode would be detected and treated before it would
significantly affect the Individual’s judgment and reliability.  Tr. at 109, 119.  The Treating
Psychiatrist noted that the Individual is seen by a mental health professional on a weekly basis, has
a well-informed and observant wife and family, and is himself likely to bring any symptoms to the
Treating Psychiatrist’s attention.  Tr. at 97.  The Treating Psychiatrist noted that Bipolar Disorder
is “one of the most treatable illnesses [mental health professionals] encounter.”  Tr. at 104.  The
Treating Psychiatrist further emphasized the cyclical nature of Bipolar Disorder, noting that “many
bipolar patients can function well in between their episodes.” Tr. at 104.  The Treating Psychiatrist
testified that this is true of the Individual.  Id.  The DOE Psychiatrist also testified to the cyclical
nature of Bipolar Disorder noting that

The people with pure bipolar disorder usually can be managed on just medication
like Lithium and between episodes, they’re really completely 100 percent normal.
They can practice law, they can practice medicine. They don’t appear ill in any way.

Tr. at 54-55. 

I find the opinion of the Treating Psychiatrist to be compelling.  The Treating Psychiatrist notes that
the security risks presented by the possibility that the Individual might experience a manic or
psychotic episode in the future are substantially mitigated by the high probability that any such
episode would be detected and treated rapidly and could be expected to respond to treatment
expeditiously and thoroughly.   
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The DOE Psychiatrist, asserting that “manic episodes can start very abruptly,” implied that the
Individual’s admittedly excellent support system does not provide sufficient mitigation of the
security risks associated with the Individual’s Bipolar Disorder.  Tr. at 51.  The Treating Psychiatrist
noted that rapid onset manic episodes “are the exception rather than the rule.”  Tr. at 96.  The
Treating Psychiatrist further noted that the Individual was an unlikely candidate for experiencing
a rapid onset manic episode, noting that he expected that the Individual would not experience a
future episode without a warning.  Tr. at 97-98.        

Finally, I note one other consideration.  The Individual already has had access to a great deal of
classified information.  Tr. at 146.  Given the high level of the Individual’s intellect, it is reasonable
to conclude that he has already retained a great deal of this classified information in his long term
memory.  Tr. at 146.  Therefore, most of the risks associated with the Individual’s Bipolar Disorder
have already been incurred. Thus, the DOE’s paramount interest would be in preventing the
Individual from experiencing future manic episodes or ensuring that the Individual would receive
prompt and effective treatment if he were to begin to experience a manic episode.  Stable
employment would be an important factor in preventing future episodes.  Tr. at 99.  The ability of
the DOE to continue monitoring the Individual’s Bipolar Disorder might also serve to reduce the
already existing risks due to the combination of the Individual’s acquired knowledge of classified
information and Bipolar Disorder.       

Accordingly, I find that the derogatory information discussed above has been resolved. 

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has presented evidence that warrants
restoration of his access authorization.  Since the Individual has resolved the DOE’s allegations
under Criterion H, the Individual has demonstrated that restoring his security clearance would not
endanger the common defense and would be clearly consistent with the national interest.  Therefore,
the Individual's access authorization should be restored.  The DOE may seek review of this Decision
by an Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28.

Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: January 2, 2003
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1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material. 10 C.F.R. § 710.5(a).  Such
authorization will be referred to from time to time in this Decision as access authorization or security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

September 4, 2002
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: May 13, 2002

Case Number: VSO-0544

This Decision concerns the eligibility of XXXXXXXXXXX (the Individual) to obtain an access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, entitled "General Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material."  1/ A DOE Operations Office suspended the processing of the Individual’s
access authorization application pursuant to the provisions of Part 710. As discussed below, after carefully
considering the record before me in light of the relevant regulations, it is my decision that the Individual’s
access authorization not be granted.

I. Background

The Individual is employed by a subcontractor who sought to have the Individual obtain a security
clearance in order to work at a DOE facility. During the course of a background investigation, derogatory
information was discovered concerning his use of alcohol and illegal drugs. The Individual then participated
in a Personnel Security Interview (PSI) conducted by the local security office concerning his alcohol and
illegal drug usage.  Later, the Individual was examined by a DOE consultant psychiatrist (DOE Psychiatrist)
and in an October 2001 report, the DOE Psychiatrist opined that the Individual had demonstrated a history
of alcohol and illegal substance abuse and had used alcohol habitually to excess in the past. Because the
Individual had consumed alcohol as recently as a month prior to the examination he could not conclude that
the Individual had demonstrated sufficient reformation from his prior alcohol misuse. However, he also
concluded that the Individual had demonstrated sufficient reformation from illegal drug use and that he did
not suffer from a psychological condition that would affect his judgment or reliability. 
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2/ Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol habitually to
excess, or has been diagnosed by a board-certified psychiatrist or a licensed clinical psychologist as alcohol
dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

3/ Criterion K refers to information which shows that an individual “[t]rafficked in, sold, transferred, possessed,
used , or experimented with a drug or other substance listed in the Schedule of Controlled Substances
es tablished pursuant to section 202 of the Controlled Substances Act of 1970 . . . except as prescribed or
administered by a physician licensed to dispense drugs in the practice of medicine, or as otherwise authorized
by Federal law.” 10 C.F.R § 710.8(k).  

4/ Criterion F refers to information which indicates that an individual “[d]eliberately misrepresented, falsified, or
omitted significant information from a Personnel Security Questionnaire.” 10 C.F.R. § 710.8(f). 

5/ Criterion L refers to information indicating that an individual has “[e]ngaged in any unusual conduct or is
subject to any circumstances which tend to show that the individual is not honest, reliable, or trustworthy; or
which furnishes reason to believe that the individual may be subject to pressure, coercion, exploitation, or
duress which may cause the individual to act contrary to the best interests of the national security.” 10 C.F.R.
§ 710.8(l).

Because the derogatory information concerning the Individual  had not been resolved, the local DOE Office
obtained authority to initiate this administrative review proceeding. The local DOE Office then issued a
Notification Letter to the Individual, citing the DOE Psychiatrist’s finding regarding  the Individual’s history
of excessive alcohol consumption as derogatory information that created a substantial doubt as to the
Individual’s eligibility for an access authorization under 10 C.F.R. § 710.8(j) (Criterion J).   2/ In addition,
the local DOE Office cited the Individual’s history of using illegal drugs as derogatory information falling
within the ambit of 10 C.F.R. § 710.8(k) (Criterion K).   3/ The Notification Letter also cited the
Individual’s failure to provide truthful  information regarding a question in his Questionnaire for National
Security Positions (QSP) as derogatory information under 10 C.F.R. § 710.8(f) (Criterion F).   4/ Lastly,
among other items, the Individual’s failure to provide an accurate answer to one question in the QSP and
the fact that the Individual had been arrested in February 2001 for Possession of Marijuana, Possession
of Paraphernalia and Possession of a Controlled Substance, Cocaine, were cited as derogatory information
under 10 C.F.R. § 710.8(l).   5/ 

Upon receipt of the Notification Letter, the Individual filed a response to the Notification Letter and
requested a hearing.  The DOE transmitted the Individual's hearing request to the Office of Hearings and
Appeals (OHA) Director, and the OHA Director appointed me as the Hearing Officer in this case.
10 C.F.R. § 710.25(a), (b).  I convened a hearing in this matter within the time frame prescribed by the
DOE regulations. 10 C.F.R. § 710.25(g). 
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At the hearing, the Individual represented himself  and testified on his own behalf. The local DOE office
presented one witness, the DOE Psychiatrist. The local DOE Office entered 12 exhibits into the record
(Exhibits 1-12); the Individual tendered one Exhibit (Ind. Exhibit 1).  On August 5, 2002, I closed the
record in this case when I received the hearing transcript (hereinafter referred to as “Tr.”). 

II. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where “information is received that
raises a question concerning an individual’s continued access authorization eligibility." 10 C.F.R. §
710.10(a).   After a question concerning an individual’s eligibility for an access authorization has been
raised, the burden shifts to the individual who must come forward with convincing factual evidence that "the
grant or restoration of access authorization to the individual would not endanger the common defense and
security and would be clearly consistent with the national interest."  See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have been guided by the
applicable factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the age and maturity of the individual at the time of the conduct; the voluntariness
of the participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral
changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.

After consideration of all the relevant information in the record, I conclude for the reasons set forth in this
Opinion that the local DOE Office properly invoked Criteria J, F, K and L. I also find that the security
concerns raised by the Criterion J, F, K and L derogatory information have not been mitigated.
Consequently, it is my opinion that the Individual’s access authorization should not be granted.

III.  Findings of Fact and Analysis

A. Criterion F

Question No. 24(a) of the Individual’s completed September 1999 QSP asks:

Since the age of 16 or in the last 7 years, whichever is shorter, have you illegally used any
controlled substances, for example, marijuana, cocaine, crack cocaine, hashish, narcotics,
(opium, morphine, codeine, heroin, etc.), amphetamines, depressants, (barbiturates,
methaqualone, tranquillizers, etc.), hallucinogenics (LSD, PCP, etc.) or prescription drugs?

DOE Exhibit 6 at 2. The Individual checked the box indicating “Yes.” In a box provided below Question
No. 24(a) for the Individual to list “the date(s), identify the controlled substance(s) and/or prescription
drugs used, and the number of times each was used,” the Individual indicated that during June 1980 to June
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6/ Speed refers to amphetamines.

1982 he had used Marijuana an estimated 50 times. DOE Exhibit 6 at 2. Later, in response to a Letter of
Interrogatory sent to him in May 2001 he listed the following drug usage and the dates of usage:

Marijuana - 1977 to 2001
Hashish -      1977 to 1985
Cocaine -    1998 to 2001
Speed   6/ -        1980 to 2000
Opium -      1977 to 1985

DOE Exhibit 7 at 3.

It not disputed that the Individual provided false information in response to Question No. 24 in the QSP.
The answer the Individual provided to Question No. 24(a) omitted the fact that the Individual had used a
number of illegal drugs other than marijuana. At the hearing, the Individual admitted that he provided a false
answer to this question. Tr. at 15. The Individual testified that he had been less than truthful because of the
shame and embarrassment disclosure would bring to himself and his family. He also feared “legal
ramifications” if he fully disclosed his past illegal drug use. Tr. at 16. However, the Individual is no longer
ashamed of his past history with illegal drugs and points out that he was honest when he was questioned
in a PSI in August 2001. Tr. at 24. He realizes that  he had made a mistake and that he should have been
“forthcoming and honest” at the time he completed the QSP. Tr. at 24.

The basis for the DOE security concerns is obvious. False statements by an individual in the course of an
official inquiry regarding a determination of eligibility for DOE access authorization raise serious issues of
honesty, reliability, and trustworthiness.  The DOE security program is based on trust, and when a security
clearance holder breaches that trust, it is difficult to determine to what extent the individual can be trusted
again in the future. See, e.g., Personnel Security Review (Case No. VSO-0442), 28 DOE ¶ 82,815
(2001) (VSO-0442).

Cases involving verified falsifications are difficult to resolve because there are neither experts to opine about
what constitutes rehabilitation from lying nor security programs to achieve rehabilitation.  Therefore, Hearing
Officers must look at the statements of an individual, the facts surrounding the falsification and the
Individual’s subsequent history in order to assess whether the individual has rehabilitated himself from the
falsehood and whether granting or restoring the security clearance would pose a threat to national security.
See VSO-0442. In the present case, the Individual’s falsification, while apparently isolated, sought to hide
an extensive history of illegal drug use. The Individual did provide accurate information approximately eight
months after his QSP. Nevertheless, the Individual’s falsification is relatively recent. Furthermore, the 
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Individual’s testimony at the hearing revealed yet another instance where he failed to provide an accurate
answer regarding his activities concerning illegal drugs.

In his PSI, the Individual was asked the following questions:

Q:  So you never did buy any [marijuana] for resale?   

A:   No.
 
Q:  OK.  Just to recoup your own investment, not for profit, but just to cover your

own expense. Did you ever . . .

A:    Personal, personal use. I didn’t mean . . .

Q:    Have you . . .

A:     . . . to cut you off there, I’m sorry.

Q:  Have you ever sold marijuana?

A:  No, I have not.

DOE Exhibit 8 at 28. However, at the hearing the Individual testified as follows:

Q:  Have you ever sold drugs or anything like that?

A:  Yes.

Q:  When was that?

A:  In my earlier years.

      . . . .

Q:   . . . [y]ou can’t give me any  -- estimate when is the last time you sold illegal
drugs?

A:   I would –



- 6 -

Q:   Was it in your –

A:   I don’t know, sir. I could not. I mean, I have sold not, per se, as a drug dealer.
You  know, I would sell some to my friends occasionally, marijuana. You know
if they come over to your house –

Tr. at 19, 29. 

At the hearing the Individual admitted that his answer in the PSI concerning whether he had ever sold
marijuana was inaccurate. Tr. at 48. While the Individual does not know why he provided this answer, he
speculates that he did not answer in the affirmative since his sales were not made to try to produce an
income. Tr. at 48-49.  Nevertheless, I believe that the question asked of the Individual in the PSI was
unambiguous “Have you ever sold marijuana?” and that the Individual provided a false answer to this
question.

Given the relatively recent nature of the falsification in the QSP, the extent of the information he sought to
hide with the falsification, and the newly discovered failure to provide an accurate answer concerning his
sale of marijuana, I cannot find that the concerns raised by the Individual’s failure to provide a truthful
answer in his QSP has been mitigated. The integrity of the security clearance authorization process depends
upon DOE being able to rely on applicants for and holders of security clearances to provide truthful
answers at all times especially when the matters raised are personally sensitive. In this case honesty is vital
since the issues raised concerned illegal drug use. While I have no reason to disbelieve the Individual’s
assertion that he only sold marijuana on isolated occasions and only to friends and not for profit, the fact
that he did not disclose these facts when asked in the PSI creates additional doubt regarding his reliability
and veracity concerning matters regarding illegal drug use. In sum, the security concerns raised by the
Criterion F information have not been mitigated.

B. Criteria J

The Individual began to consume alcohol in his early teen years. DOE Exhibit 8 at 8. At this time of his life
he would consume “6 to 12 beers” approximately, twice a month.  DOE Exhibit 8 at 8-9. In September
1981, the Individual was arrested for Driving Under the Influence of Alcohol (DUI). DOE Exhibit 6 at 1;
see DOE Exhibit 8 at 8. After this arrest he would get intoxicated approximately 5 to 10 times a year. DOE
Exhibit 8 at 11. During the period from February to May 2001, the Individual was consuming 6 to 12 beers
or a pint of vodka approximately three times a week and becoming intoxicated twice a week. DOE Exhibit
8 at 13-15. The Individual was also experiencing problems with the use of cocaine. DOE Exhibit 8 at 32.
After becoming very intoxicated and having used cocaine during a weekend in early July 2001, the 
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7/ The treatment facility diagnosed the Individual as suffering from cocaine dependence. DOE Exhibit 11 at 1, 3.

8/ The DOE Psychiatrist testified that the Individual’s use of marijuana, cocaine and amphetamines were the
substances on which he based his diagnosis of Polysubstance Abuse. Tr. at 34. 

Individual admitted himself into a 28-day rehabilitation facility to receive treatment for his cocaine problem.
7/ DOE Exhibit 8 at 15-17.

During the processing of the request for access authorization for the Individual, the Individual was
examined by the DOE Psychiatrist in October 2001. In his report the DOE Psychiatrist diagnosed the
Individual as suffering from Polysubstance Abuse and opined:

[The Individual] presents with a history of alcohol abuse as well as abuse of other illegal
substances  . . . .  He has voluntarily gone through both inpatient and outpatient alcohol and
drug treatment and continues to follow through with this on a regular basis. According to
his reported history, [the Individual] has in fact used alcohol habitually to excess however
[he] has not been alcohol dependent. There is adequate evidence of rehabilitation and
reformation as evidenced by his continued abstinence from drugs however he does admit
that he had used alcohol on one occasion a month ago. This would indicate a lack of
suitable reformation from alcohol. Continued and complete abstinence for at least six
months would be necessary to show ongoing reformation.

DOE Exhibit 9 at 3.

At the hearing the Individual testified that he does not believe that he has an alcohol problem “per se.”  Tr.
at 26. He admits to have gone “binge drinking” on occasions but asserts that he has not craved alcohol as
he once did illegal drugs. Tr. at 27. The Individual testified that since he was examined by the DOE
Psychiatrist in October 2001 he has consumed alcohol approximately 10 to 15 times and on each occasion,
he usually consumes two or three beers and on a couple of these occasion has consumed enough to be
intoxicated. Tr. at 22. The Individual defines intoxication as having a “happy feeling.” Tr. at 23.

The DOE Psychiatrist testified that he diagnosed the Individual as suffering from “Polysubstance Abuse.”
Tr. at 34. However, the DOE Psychiatrist also testified that the Individual’s alcohol use was not a factor
in that diagnosis. Tr. at 34.   8/ Further, after hearing the Individual’s testimony concerning his present use
he would decline to diagnose the Individual as suffering from Alcohol Abuse. Tr. at 36. The DOE
Psychiatrist went on to say, however, that he could not find that the Individual had “reformed” regarding
his previous alcohol misuse since to him reformation indicates abstinence. Tr. at 37.
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There is no evidence in the record that establishes that the Individual has been diagnosed “by a board-
certified psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol
abuse.” See 10 C.F.R. § 710.8(j). However, the DOE Psychiatrist has stated in his Report that he believes
the Individual has been a user of alcohol habitually to excess. This is supported by the Individual’s self-
reported history of alcohol consumption and intoxication contained in the PSI and his testimony that since
October 2001 he has been intoxicated at least two times. Consequently, the local DOE office properly
invoked Criterion J.

Given the evidence before me, I cannot find that the Individual has mitigated the security concerns raised
by his past episodes of consuming alcohol to the point of intoxication. While the Individual believes that he
does not have an alcohol problem and the DOE Psychiatrist does not find he currently suffers from Alcohol
Abuse, the Individual has a recent history of a number of bouts of intoxication. Excessive use of alcohol
raises a security concern due to the heightened risk that an individual’s judgment and reliability will be
impaired to the point that he will fail to safeguard classified matter or special nuclear material. See
Personnel Security Review (Case No. VS0-0476),  28 DOE ¶ _________, (December 5, 2001).
Despite the recommendation of his treatment facility that he refrain from using alcohol, the Individual has
chosen not to do so.  Tr. at 26. In addition, the DOE Psychiatrist states that he cannot conclude that the
Individual had reformed his prior misuse of alcohol. Given the record before me there is not sufficient
evidence for me to conclude that the security concerns raised by the Individual’s alcohol consumption and
past instances of intoxication have been mitigated.  

C. Criterion K

As discussed above, the Individual has admitted to an extensive history of using cocaine, hashish, “speed,”
opium and marijuana in varying frequency and at varying times during the period 1977 to 2001. DOE
Exhibit 7 at 3. The Individual was arrested in February 2001 for Possession of Marijuana, Possession of
Paraphernalia and Possession of a Controlled Substance, Cocaine. DOE Exhibit 8 at 19. Subsequently,
a Grand Jury issued a “No True Bill” and declined to issue an Indictment for these charges. DOE Exhibit
8 at 20. After his February 2001 arrest, the Individual sought outpatient treatment for his cocaine usage.
DOE Exhibit 8 at 34. After binging on cocaine and alcohol during a weekend in July 2001, the Individual
decided to get inpatient treatment for his cocaine use at a local treatment facility. DOE Exhibit 8 at 24, 35.
The Individual was diagnosed at the facility as suffering from cocaine dependence and subsequently
completed a 28-day inpatient program. DOE Exhibit 11. The Individual currently attends Narcotics
Anonymous meetings approximately twice a month. Tr. at 18. The Individual testified that he has not used
illegal drugs since July 2001 and has submitted monthly random urine test results that indicate that the
absence of illegal drugs. Tr. at 18; Individual’s Exhibit 1. The Individual has not challenged the record
concerning his prior illegal drug use.
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The use of illegal drugs raises legitimate security concerns. It has been noted on many occasions that illegal
drug use raises a security concern for the DOE since it reflects a deliberate disregard for state and federal
laws prohibiting such use. “The drug user puts his own judgment above the requirements of the laws, by
picking and choosing which laws he will obey or not obey. It is the further concern of the DOE that the drug
abuser might also pick and choose which DOE security regulations he will obey and not obey with respect
to protection of classified information.” Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶
82,752 at 85,512 (1995). In addition, a person who uses illegal drugs may open himself to blackmail or
other forms of coercion, because he may want to conceal his use. Personnel Security Hearing, Case No.
VSO-0503, 27 DOE ¶ ___________ (July 2, 2002).

In an attempt to demonstrate mitigation, the Individual points out that he has remained abstinent from illegal
drugs since July 2001. Tr. at 18. In support of his claim the Individual has submitted random urine drug test
reports indicating negative results for the presence of illegal drugs. Individual Exhibit 1. He also has affirmed
that he no longer hides his prior illegal drug use. DOE Exhibit 3 (April 11, 2002 response at 2); Tr. at 24,
45. In his report, the DOE Psychiatrist opined that the Individual has demonstrated adequate rehabilitation
from his illegal drug use. See DOE Exhibit 9 at 3. The record contains sufficient evidence to permit me to
conclude he has been rehabilitated from his problem with illegal drug usage. However, the Individual’s
commendable rehabilitation from his cocaine problem in this case does not fully resolve the concerns raised
by the Individual’s lengthy history of illegal drug use. When asked at the hearing about his arrest in 2001
for Possession of Marijuana, Possession of Paraphernalia and Possession of a Controlled Substance,
Cocaine, the Individual declined to answer based upon advice of his attorney. Tr. at 28. Without additional
information concerning this arrest, there still remains some doubt concerning the extent of the Individual’s
past involvement with illegal drugs. See 10 C.F.R. § 710.6(a) (an individual may elect not to cooperate in
providing frank answers to pertinent questions posed by the Department in connection with the
determination of an individual’s eligibility for access authorization; however such refusal may prevent DOE
from reaching an affirmative finding required for granting or continuing access authorization). Further, the
Individual has had a lengthy involvement with illegal drugs and thus an extensive history of deliberate, illegal
conduct. While I believe that the Individual has taken encouraging steps to free himself from his cocaine
problem, I do not believe that the Criterion K security concerns raised by the Individual’s involvement with
illegal drugs have been mitigated.

D. Criterion L

The Notification Letter identifies several items of derogatory information the local security office believes
indicate that the Individual is not honest, reliable or trustworthy. The most significant items are the
Individual’s failure to provide an accurate answer to a question concerning prior illegal drug usage in his
QSP and his two arrests, once in 1981 for DUI and once in February 2001 for possession of marijuana,
cocaine and drug paraphernalia. The Notification Letter also cites as Criterion L derogatory information
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the Individual’s subsequent use of alcohol after stating in the August 2001 PSI that he intended to refrain
from use of alcohol and illegal drugs. See DOE Exhibit 2 at 7; DOE Exhibit 8 at 23. 

As discussed earlier, I believe that the security concerns raised by the Individual’s failure to provide a
candid answer in the QSP concerning his prior illegal drug use have not been mitigated. Additionally, the
lack of information available concerning the February 2001 arrest prevents me from finding that the concern
about the Individual’s reliability raised by this arrest has been resolved. Consequently, I cannot find that
the Criterion L concerns raised by these instances of conduct have been mitigated. 

IV. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raises a substantial doubt
regarding the Individual’s eligibility for a security clearance, and I do not find sufficient evidence in the
record that resolves this doubt.  I cannot conclude that granting the Individual an access authorization would
not endanger the common defense and security and would be clearly consistent with the national interest.
10 C.F.R. § 710.27(a). Consequently, it is my decision that the Individual should not be granted an access
authorization.   The individual may seek review of this Decision by an Appeal Panel under the procedures
set forth at 10 C.F.R. § 710.28.

Richard A. Cronin, Jr.
Hearing Officer
Office of Hearings and Appeals

Date: September 4, 2002
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1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to in this Opinion as access authorization or a security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

May 30, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Case Name:                                  Personnel Security Hearing

Date of Filing:                                 May 22, 2002   

Case Number:                       VSO-0545

This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as "the individual") for access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."1/

I.  Background

In the Spring of 2001, the individual, a clearance holder, was arrested for Domestic Assault. As required by
the DOE regulations, the individual reported this incident to the local security office. The individual was
subsequently called in for an interview (Personnel Security Interview or “PSI”) by a DOE Personnel Security
Specialist. Because the individual had been drinking alcohol prior to her arrest, the Personnel Security
Specialist referred her to a psychiatrist (hereinafter referred to as “the DOE psychiatrist”) for an agency-
sponsored evaluation. The DOE psychiatrist provided a written report of his evaluation to DOE security. 

After reviewing the results of this investigation, the Director of the local Security Office determined that
derogatory information existed which cast into doubt the individual’s eligibility for access authorization. The
Director informed the individual of this determination in a letter which set forth in detail the DOE’s security
concerns and the reasons for those concerns. I  will hereinafter refer to this letter as the Notification Letter.
The Notification Letter also informed the individual that she was entitled to a hearing before a Hearing Officer
in order to resolve the substantial doubt regarding her eligibility for access authorization.
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The individual requested a hearing on this matter.  The  Manager forwarded the individual’s request to the
Office of Hearings and Appeals and I was appointed the Hearing Officer.  The hearing was convened near
the individual’s job site. Seven witnesses testified at the hearing. A Personnel Security Specialist and the DOE
psychiatrist testified for the DOE. Testifying for the individual were her second level supervisor, a substance
abuse counselor, the individual’s son, her psychologist, and the individual herself.  

II.  Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession of
the DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This information
pertains to paragraphs (h), (j) and (l) of the criteria for eligibility for access to classified matter or special
nuclear material set forth at 10 C.F.R. § 710 et seq. Paragraph (h) defines as derogatory any information
indicating that the individual has “[a]n illness or mental condition of a nature which, in the opinion of a
board-certified psychiatrist, other licensed physician or a licensed clinical psychologist, causes, or may cause,
a significant defect in judgment or reliability.” Paragraph (j) refers to information that the individual has “[b]een,
or is, a user of alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist, other
licensed physician or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.”

The Notification Letter states that the individual was diagnosed by the DOE psychiatrist as suffering from
alcohol abuse and that this constitutes an illness or mental condition which, in the opinion of that psychiatrist,
causes or may cause a significant defect in the individual’s judgement and reliability. In support of these
conclusions, the Letter cites the DOE psychiatrist’s diagnosis and his findings that the individual has
demonstrated poor judgment and poor impulse control under the influence of alcohol and that there is
insufficient evidence of reformation or rehabilitation. The letter also cites the individual’s patronage of a local
alcohol treatment facility for two months in the Spring of 2001, during which she was diagnosed as being
alcohol dependent, and her continuing alcohol use at the same time that she was attending Alcoholics
Anonymous (AA) meetings. 

Paragraph (l) concerns information indicating that the individual “has engaged in unusual conduct or is subject
to circumstances which tend to show that she is not honest, reliable, or trustworthy; or which furnishes reason
to believe that she may be subject to pressure, coercion, exploitation or duress which may cause her to act
contrary to the best interests of national security.” As support for this security concern, the  Notification Letter
refers to the individual’s arrest for Domestic Assault, which, the Letter alleges, involved the consumption of
alcohol and resulted in injury to the individual’s son. 

III.  Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in these
proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and circumstances,
and make a “common-sense judgment . . . after consideration of all the relevant 
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2/ There was a substantial amount of material introduced into the record by the DOE that does not
relate to the allegations set forth in Notification Letter. I have not considered any of this material
in reaching my determination in this proceeding. Specifically, I have considered all of the exhibits
submitted by the individual, the DOE psychiatrist’s reports, the police report of the individual’s
arrest, those portions of the individual’s two PSIs that address the security concerns set forth in the
Notification Letter, and, of course, the testimony provided at the hearing. 

information.”  10 C.F.R. § 710.7(a). I must therefore consider all information, favorable or unfavorable, that
has a bearing on the question of whether restoring the individual’s security clearance would compromise
national security concerns. Specifically, the regulations compel me to consider the nature, extent, and
seriousness of the individual’s conduct; the circumstances surrounding her conduct; the frequency and recency
of the conduct; the age and maturity of the individual at the time of the conduct; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes;  the likelihood of continuation or
recurrence of the conduct; and any other relevant and material factors.  10 C.F.R. § 710.7(c).    

A DOE administrative proceeding under 10 C.F.R. Part 710 is not a criminal proceeding in which the burden
is on the government to prove the individual guilty beyond a reasonable doubt. See Personnel Security
Hearing, Case No. VSO-0078, 25 DOE ¶ 82,202 (1996), affirmed, Case No. VSA-0078, 25 DOE ¶
83,016 (1996) (affirmed by OSA, 1996). A hearing is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE
has made a showing of derogatory information raising security concerns, the burden is on the individual to
produce evidence sufficient to convince the DOE that restoring her access authorization “would not endanger
the common defense and security  and  would  be  clearly  consistent  with  the  national  interest.”   10 C.F.R.
§ 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995)
(affirmed by OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned above
and of all of the relevant evidence in the record in this proceeding, I find that the individual has not successfully
borne this substantial burden, and that her clearance should therefore not be restored. 2/  

At the hearing, the individual essentially admitted to having used alcohol to excess in the past, but contended
that she is now rehabilitated and no longer has a drinking problem. Hearing Transcript (Tr.) at 258-259. In
support of this position, the individual first presented the testimony of her second level supervisor. He stated
that he has worked with the individual on an almost daily basis, that she was a very good employee, and that
he had never seen any indication in her professional life that the individual had been using alcohol to excess.
However, he also testified that his social contact with the individual had been limited, and that he was not
aware of the amount of alcohol that the individual would consume in her private life. Tr. at 161-168.
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Next, the individual’s substance abuse counselor testified. He indicated that he was retained by counsel for
the individual to perform a substance abuse evaluation. He interviewed the individual, in person and by
telephone, for approximately four hours, administered a Substance Abuse Subtle Screening Inventory (SASSI)
and performed a psychosocial evaluation and alcohol and drug assessment. Tr. at 179. After reviewing the
results of this examination, the counselor testified, he concluded that the individual is not an alcohol abuser, nor
is she alcohol dependent. Tr. at 180. When asked to explain this finding, the counselor said 

She hits nothing on the [Diagnostic and Statistical Manual of Mental Disorders]. I could not
diagnose her. She has no signs and symptoms, except for this . . . domestic violence charge,
. . . [and] it was dismissed. And its my understanding that she was not arrested for [Public
Drunkenness] and I know our police officers in this town, if she had been drinking to the point
that she was intoxicated or even smelling alcohol, especially with a child being involved, they
would have arrested her for [Public Drunkenness] as well. 

Id. 

The individual’s son then testified. He stated that in the months leading up to his mother’s arrest, he saw her
consume an average of two to three drinks per night. He then described the events leading up to his mother’s
arrest. He testified that on the day of the arrest, he was supposed to mow the lawn, but did not because it was
hot and he wanted to go to a friend’s house to play. When the individual came home and asked the son why
the lawn had not been mowed, the son replied that he did not want to do it. He added that he had regularly
disobeyed the individual prior to this incident, but that she had never responded in a physical manner. Tr. at
200-203. After confronting her son about the lawn, he testified, she had “a couple of drinks” of alcohol. Tr.
at 203. Then, he stated, 

. . . I was going to go down to my friend’s house, but she would not let me, so I kind of
brushed into her and that’s when we started pushing each other, and then she got the better
side and then I fell down and scraped my elbow.

Id. He explained that she did not hit him in the face, but instead pushed him and he fell backwards onto the
concrete porch, scraping his elbow and scratching his neck. Tr. at 205. The individual called her brother, and
shortly thereafter, he arrived at the scene along with the son’s grand parents and the police. Tr. at 207. The
son stated that the police separated him from his mother, and told his grandparents to take him to the local
hospital’s emergency room. Since the arrest, he said, he has seen his mother drink alcohol on four occasions,
with the last such occurrence taking place in March 2002. On each occasion, he testified, she would have one
to two drinks. Tr. at 209. 

The individual also testified on her own behalf. She stated that she began drinking approximately 19 years ago
and would have “a drink or two maybe once a week or so,” and that this pattern of consumption continued
until approximately two years ago. Tr. at 215. At that time, she testified, increased levels of stress 
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3/ The individual defined “intoxication” as “feeling good, it’s not falling down drunk and not being able
to take care of my duties or responsibilities.” Tr. at 222.   

from several factors led to an increase in her alcohol usage. First, the individual experienced health problems,
which culminated in the surgical removal of her uterus and ovaries approximately two years ago. Then, the
individual said,  

After the operation, well, there was . . . more than [the usual amount of] stress from [the] job,
things that were going on at work. The hysterectomy, I lost hormones so I had to go on
hormone replacement, so I was kind of fluctuating that way. And [the individual’s son] was
like going through puberty. He was, he’d just started doing his own thing.

Tr. at 217. She told her doctor that she was experiencing a certain degree of emotional instability because of
these problems, and her doctor prescribed Prozac, an antidepressant, and Premarin, for hormone replacement.
Tr. at 218. The individual then provided details concerning these sources of stress. Concerning her son, she
stated that 

A. We were kind of not communicating about discipline and helping around the house and
how important it is to make good grades and try to study. Just things like that. 
Q. Did you have a father figure in the house during the weekdays?
A. We never had a father figure.

***
Q. Tell us about the problem with [your son] as the years go by.
A. . . . It is just like rebellion, trying to find his own way, trying to be a man, he is torn between
being a child and being a man and thinking that he runs the house and he can do what he wants
to, just kind of testing the waters.

Tr. at 219.  The individual then testified about her work related stress during this period. She stated that she
had to take a polygraph examination in conjunction with an investigation, and was temporarily reassigned to
another location. Tr. at 220. 

In order to deal with these stresses, she said, she would “fix [herself] a drink in the afternoons.”  Tr. at 221.
Specifically, she explained that she would “pour a very small amount of vodka in almost a can of sprite and
a little bit of lemon juice in a small like cocktail glass,” and that, on a given weeknight, she would consume
approximately one ounce of alcohol. Tr. at 222. On the weekends, she testified, she would generally drink
more, drinking to intoxication “occasionally.” Tr. at 223. 3/
  
The individual then discussed the events that led up to her arrest for Domestic Assault. She said that during
the week preceding the arrest, she had repeatedly instructed her son to mow the lawn after school, and he had
repeatedly failed to do so. Then, after coming home one day, she said, she asked her son why he had 
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not mowed the lawn. He replied that he had not done so because it was “pretty hot out there.” The individual
then insisted that he begin mowing the lawn. After this exchange, the individual “ mixed some drinks, I had a
drink or two . . .” Tr. at 225. The individual then retrieved two lawnmowers from storage, and the individual’s
son came outside and started to help her cut the grass. Eventually, the individual testified, her son stopped
working, and, telling her that he was tired, he stated that he was going to go “check out” his friends. 

A. I said, oh, no, you are not. And he goes to get up and brushed by me and in my mind I just
said, oh no, you are not . . . and I proceeded to try to stop him and that’s when - - 
Q. Now describe that more fully now, go ahead. What happened?
A. He pushed me, he pushed by me and I’m upset, you know, and I push him back and he
pushes me and then we exchange a couple of blows, you know, not punches.
Q. Do you hit him with your open hand?
A. I slapped him . . . yes.
Q. Did you have long fingernails at that time?
A. I had fingernails at that time. I don’t have any now.
Q. And he pushed you, right?
A. Right. 
Q. You pushed him back?
A. Yes.
Q. Did he hit you too?
A. Yes, we exchanged a couple of blows. . . . And then . . . when I pushed him back to grab
his shoulders he fell down on the concrete porch and hit his elbow on the concrete.

Tr. at 226-227. She added that as a result of this incident, her son sustained a scratch around his neck and
an injury to his arm. Tr. at 228. On the advice of her brother, the individual testified, she called 911. The police
responded, talked to the individual and her son separately, and then arrested the individual. 

Next, the individual testified about the reactions of her family toward her alcohol consumption. She said that
they wanted her to cut back on her drinking because, during family gatherings, she would “say things that [she]
would not normally say,” under the influence of alcohol and hurt relatives’ feelings by verbally “releasing
everything that I think about them.” Tr. at 230. According to the individual, this happened “once or twice.” Tr.
at 231. Because of her family’s wishes and because of the altercation with her son, the individual voluntarily
entered, and completed, a 28 day outpatient treatment program at a local hospital. After the 28 days, the
individual attended Alcoholics Anonymous (AA) meetings twice a week for several months. Tr. at 234-235.

The individual further stated that during the period between her arrest and her receipt of the Notification Letter,
she consumed alcoholic beverages on several occasions. Specifically, she said that she had a drink the night
before her PSI after previously taking “several sips” of a drink and pouring the remainder down the drain. Tr.
at 240. In addition, she had two drinks in the six month period between her PSI and her 
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4/ The record in this matter suggests that the individual’s apparent unfamiliarity with the concepts of
alcohol tolerance and alcohol-related “blackouts” may have caused her to inadvertently provide
erroneous information to her outpatient treatment providers that led to a diagnosis of alcohol
dependence. Tr. at 190, 192, 240, 276. For example, the individual’s psychologist testified that
the individual thought that an alcoholic blackout was “when you go to bed and shut your eyes and
you are tired and it is gone, you are blacked out.” Tr. at 282. In fact, a blackout occurs when you
are awake and functioning during a period in which you are under the influence of alcohol, but later
have no recollection of that time.          

evaluation by the DOE psychiatrist and one drink between the evaluation and her receipt of the Notification
Letter. The individual testified that she stopped drinking on the day that she received the Letter, and had not
consumed any alcoholic beverages since then. Tr. at 246. She said that it was her intention to permanently
abstain from all alcohol use. Tr. at 250. 

Finally, the individual testified about her sessions with a local psychologist. She stated that she has seen the
psychologist once a week for eleven weeks, and that during these sessions, they have discussed the stressors
in the individual’s life, and how to address them without resorting to alcohol use. These alternate methods of
coping with stress have included diet, exercise, breathing techniques, meditation and cognitive thinking. Tr. at
248. 

The individual’s psychologist also testified. She stated that, after interviewing the individual, she concluded that
the individual was not alcohol dependent, but did suffer from alcohol abuse when she began seeing her. Tr.
at 277. She said that, by drinking, the individual “was medicating herself, about the anxiety she was having in
her life, with alcohol, but . . . no one, either in her outpatient treatment program or subsequently in AA, had
really given her some tools to decrease her anxiety.” Tr. at 278. During their sessions, she added, she has
provided the individual with other strategies for handling stress and decreasing anxiety. This has included
cognitive therapy (i.e., “how to change some of those low self-esteem thoughts and stress-oriented thoughts.”
Tr. at 284), meditation, and information on maintaining good health and on improving her level of
communication with her son. Id. She concluded that the individual does not currently suffer from alcohol abuse.
Tr. at 286. 

After reviewing this mitigating evidence and the record as a whole, I conclude that the individual does not suffer
from alcohol dependence, as was diagnosed during her outpatient treatment at the local hospital, and that she
has made progress in addressing the causes of her alcohol-related problems. I reach the former conclusion
because the DOE psychiatrist was unable to confirm that diagnosis, Tr. at 146, and the substance abuse
counselor and the individual’s psychologist affirmatively found that the individual is not alcohol dependent. Tr.
at 180, 277. 4/ I also found the testimony of the individual and the individual’s psychologist concerning the
therapy that the individual is receiving to be of significant mitigating value. The record indicates that the
individual was consuming alcohol as a means of coping with stress and anxiety, 
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5/ Those questions are (i) “Is [the individual] a user of alcohol habitually to excess or is she alcohol
dependent or suffering from alcohol abuse,” (ii) “If so, is there adequate evidence of rehabilitation
or reformation,” (iii) “If not rehabilitated or reformed, what length of time and type of treatment
would be necessary for adequate evidence of treatment or rehabilitation,” and (iv), “Does [the
individual] have an illness or mental condition that causes or may cause significant defect in
judgement or reliability?”   

and the mastery of other means of dealing with these factors would make it less likely that the individual would
abuse alcohol in the future. 

I further conclude, however, that the DOE psychiatrist’s findings that the individual suffers from alcohol abuse
and that this condition causes or may cause a defect in the individual’s judgement or reliability are adequately
supported by the record in this matter. At the outset, I note that these findings were set forth in an initial report,
dated January 13, 2002, and in a supplemental report, dated January 29, 2002. In the initial report, the DOE
psychiatrist diagnosed the individual as suffering from Alcohol Abuse, but stated that 

This examination failed to identify a diagnosis that may cause significant defect in judgement
or reliability in accordance with title 10 CFR part 710. While there are no findings at the time
of this examination that warrant immediate concern, I cannot attest that there will be no future
problems that would arise from his (sic) alcohol usage.

DOE psychiatrist’s January 13, 2002 report at 7. The DOE psychiatrist’s January 29, 2002 supplemental
report consisted of four questions posed by the local DOE Security Office and the psychiatrist’s answers to
those questions. 5/ The Personnel Security Specialist testified that the local security office requested the
supplemental report from the DOE psychiatrist because the January 13 report “did not address the questions
specifically in the format that we requested.” Tr. at 73. In response to question number four, “Does [the
individual] have an illness or mental condition that causes or may cause significant defect in judgement or
reliability,” the DOE psychiatrist answered “In my opinion, yes. She has demonstrated poor judgement and
poor impulse control under the influence of alcohol leading to her recent encounter with the legal system.”
Supplemental report at 2. The individual contends that this statement contradicts the DOE psychiatrist’s finding
in the January 13, 2002 report and was prompted by the local security office’s request. He therefore argues
that the DOE psychiatrist’s reports and testimony should be given little or no weight. 

The record does not support the individual’s contentions in this regard.  When asked to explain the apparent
discrepancy between the two reports, the DOE psychiatrist said that

When I had done this examination . . ., I had been instructed to do a clinical evaluation of this
patient and that is what I did. And at the day and time that she presented in my office, [the
individual] presented very well. And she was pursuing treatment and her judgement at 
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that day seemed to be good. And so based on what I saw at that day, I didn’t feel like there
was a cause for concern. I felt that she needed more treatment, but it seemed like she was
willingly participating in that treatment and she was open and forthcoming with me in the
interview. 

Tr. at 97-98. After filing his initial report, the DOE psychiatrist added, he received a telephone call from the
local DOE security office. He was informed that DOE security “was not so concerned about the snapshot,”
or short term, view of the individual’s case, but about her long term prognosis and the answers to the four
questions. Tr. at 99. When asked whether it was his impression that DOE security wanted him to give any
particular answer to the questions, the DOE psychiatrist replied “[They] didn’t care one way or the other.”
Tr. at 100. He added that DOE security informed him that 

They can’t make decisions unless they have these questions answered and the file is
incomplete . . . and . . . I had had no training on how to do DOE evaluations, I was just told
to do a clinical evaluation, which is what I did. So then, taking the long term view, I answered
these questions about [the individual’s] case in light of taking the past into consideration up
until that point and I answered them the best I could.

Tr. at 101. The language used by the DOE psychiatrist in his January 13 report supports his testimony that that
report represented a “snapshot” of how the individual presented on that day.  “While there are no findings at
the time of this examination that warrant immediate concern,” he concluded, “I cannot attest that there
will be no future problems that would arise from” the individual’s alcohol usage. January 13, 2002 report
at 7 (italics added). I therefore reject the individual’s contention that the DOE psychiatrist’s findings in the
January 29 supplemental report should be discounted because they were prompted by DOE security’s
request.      

At the hearing, the DOE psychiatrist testified as to the basis for his diagnosis of alcohol abuse. Referring to the
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV), he said that the individual’s
behavior satisfied items one and four of the criteria for substance abuse. Tr. at 133. Item one concerns
recurrent substance use resulting in a failure to fulfill major role obligations at work, school, or home. Item four
refers to continued substance use despite having persistent or recurrent social or interpersonal problems
caused or exacerbated by the effects of the substance. In support of the applicability of these criteria, the DOE
psychiatrist cited the altercation that led to the individual’s arrest and her ongoing difficulties with her son, and
the individual’s continued alcohol use despite these difficulties and despite repeated entreaties from her family
to curb her consumption. Id. 

There is ample factual support in the record for the DOE psychiatrist’s diagnosis. The individual continued to
ingest alcohol after an altercation with her son in which he sustained injuries and during which the individual
was admittedly intoxicated, and despite requests from her family that she cut her consumption due to
inappropriate comments made after drinking at family gatherings. Her participation in an outpatient treatment
program and in AA meetings, both of which were predicated on total abstention, were 
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6/ Inconsistencies also exist concerning the amounts of alcohol that the individual claims to have
consumed before abstaining from further use. During the PSI, the individual stated that during the
preceding year, she would generally have two to three drinks on week nights and three to four
drinks on weekend nights. PSI at 29-30. She added that prior to the altercation with her son, she
had three or four drinks. PSI at 10. However, at the hearing, she testified that she would generally
have one drink on week nights and a higher, but unspecified number of drinks on weekend nights.
Tr. at 221-222. She also testified that she had “a drink or two” prior to the altercation with her son.
Tr. at 225. The individual explained these discrepancies by stating that her drinking during week
nights consisted of approximately one shot of alcohol mixed with Seven Up and lemon juice, and
that if she wanted more, she would add more Seven Up and lemon juice, but not more alcohol.
Therefore, she said, her “two or three” drinks consisted of one shot of alcohol and additional
amounts of other beverages. Since she drank at home alone, the individual could not produce any
independent corroboration for this explanation.        

unsuccessful in getting her to stop. Indeed, the individual’s own psychologist testified that the individual has,
in the past, suffered from alcohol abuse. Tr. at 277, 291, 302. I have considered the testimony of the
substance abuse counselor that the individual was not an abuser of alcohol, but I believe it to be outweighed
by the opinions of the DOE psychiatrist and the individual’s own psychologist. 

I further conclude that there is insufficient evidence of reformation or rehabilitation to warrant the restoration
of her clearance. As an initial matter, the individual’s claim that she has stopped drinking and had, as of the
date of the hearing, been totally abstinent for approximately eight months is supported only by her own
testimony and that of her son. However, because of certain inconsistencies in the record, I harbor substantial
doubts about the accuracy of their testimony. 

These inconsistencies primarily concern the events that led to the individual’s arrest. The individual’s son
testified that he “brushed into [the individual] and that’s when we started pushing each other,” and he fell
backward, scraping his elbow and scratching his neck. He added that she did not strike him in the face. Tr.
at 203, 205. The individual testified that he brushed into her, they pushed each other and “exchanged a couple
of blows, you know, not punches.” She said that she slapped him with an open hand, and her long fingernails
scratched her son’s neck. Tr. at 226-227. However, the report written by the police, presumably after
interviewing the individual and her son, states that the individual “punched victim in the face several times
causing bleeding and obvious injury.” DOE Exhibit 5-3. 6/

Furthermore, even accepting the individual’s testimony about her period of abstention as true, I could not
conclude that she has demonstrated adequate reformation or rehabilitation. In his January 29 supplemental
report, the DOE psychiatrist stated that in order to demonstrate adequate reformation or rehabilitation, the
individual “must abstain from alcohol for a minimum of 18-24 months.” DOE psychiatrist’s supplemental report
at 2. At the hearing, he explained his basis for that conclusion. 
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Well, there is no magic number about how long someone should stay completely sober.
However, there were some factors involved in this in that [the individual] continued to drink
[after receiving treatment], and two, her drinking had led her into substantial problems, not
only for her, but for her family members as well. And for her to have her best shot at having
a good long term prognosis, she needs to have a substantial period of sobriety and that is a
year and a half to two years. 

Tr. at 104-105. The individual’s psychologist testified that because the individual has refrained from alcohol
use for eight months and because of the progress she has made in finding other ways of handling the stressors
in her life, she believes that the individual has been rehabilitated from her alcohol abuse. Tr. at 302.

Because I have concerns about the individual’s long term commitment to sobriety, I agree with the DOE
psychiatrist that a longer period of abstinence is required. At the hearing, when asked whether she believes
she has a drinking problem, the individual replied that she does not because she has abstained, and that she’s
“made up [her] mind that in order to keep my job requires abstinence and that is what I’m going to do.” Tr.
at 258. Although eight months of sobriety would certainly be evidence that her alcohol abuse is under control,
I believe that she still has a drinking problem. Indeed, both the DOE psychiatrist and her own psychologist
opined that the individual would never be able to successfully consume alcohol in moderation. DOE
psychiatrist’s January 29 supplemental report at 2, Tr. at 301. The individual indicated that she did not feel that
she could drink in moderation, and that she is abstaining not only because of fears of losing her clearance but
also because it has improved her life. Tr. at 258, 259. However, I find it significant that although her drinking
had contributed to repeated family problems, including an arrest stemming from an altercation with her son,
the individual did not completely stop until she received the Notification Letter. Given the limited amount of
time that she has refrained from drinking, I believe that the risk that she will attempt to drink in moderation after
the glare of this administrative review proceeding has subsided is unacceptably high. 

IV. Conclusion

As explained in this Opinion, I find that the arguments advanced by the individual in her defense do not
adequately mitigate the DOE’s security concerns.  Based on the record in this proceeding, I am unable to 
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conclude that restoring the individual’s  access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest.  Accordingly, I find that the individual’s
access authorization should not be restored.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: May 30, 2003



1/ The DOE Security reporting form at issue in the present case is a Questionnaire for
National Security Position (QNSP).
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This Opinion concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the Individual")
to have a level “Q” access authorization reinstated under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  A local Department of Energy (DOE) Security Office suspended the Individual's
access authorization under the provisions of Part 710. This Opinion considers whether, on the basis of
the evidence and testimony in this proceeding, the Individual's access authorization should be restored.
For the reasons stated below, it is my opinion that the Individual's access authorization should be
restored. 

I. BACKGROUND 

The events leading to the present proceeding began when the Individual underwent a routine re-
investigation of his eligibility to maintain a DOE Access Authorization in 1996.  During this re-
investigation, the Individual signed and submitted a DOE Security reporting form in which he certified
that his only use of illegal drugs occurred in 1980 or 1981 when he used marijuana on two or three
occasions.  1/  During a June 12, 1997 Personnel Security Interview (PSI), however, the Individual
admitted using marijuana from 1991 to 1995, as well as methamphetamine from December 1994 to
May 1995.  The Individual also acknowledged that he had knowingly and deliberately omitted this
information from the QNSP he had signed and submitted in 1996.  Because the Individual had
intentionally submitted a false QNSP and since the Individual had previously signed a DOE Drug 
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2/ The Individual candidly acknowledges that he used illegal drugs, violated a DOE drug
certification and intentionally provided misleading information on a DOE security
reporting form.  Tr. at 5.

3/ The witnesses called by the Individual included his spouse, several of his past and
present supervisors, his Alcoholics Anonymous sponsor, co-workers and the Security
Officer for the division in which the Individual is employed.  

Certification (in 1985) promising to refrain from the illegal use of drugs, his access authorization was
suspended in 1997.  The Individual did not contest this suspension and continued to work at a DOE
owned facility without an access authorization. Transcript of Hearing at 10.   2/

In 2001, the Individual’s employer requested that his access authorization be restored.  A
reinvestigation was conducted and it was determined that the security concerns raised by the derogatory
information discussed above remained unresolved.  Accordingly, an administrative review proceeding
was initiated. See 10 C.F.R. § 710.9. The DOE issued a letter notifying the Individual that information
the DOE possessed created a substantial doubt concerning his eligibility for access authorization (the
Notification Letter). The Notification Letter specifies two areas of derogatory information described
in 10 C.F.R. § 710.8(f) and (l).  Specifically, the Notification Letter charges that the Individual has
“deliberately misrepresented, falsified, or omitted significant information from a Personnel Security
Questionnaire, a Questionnaire for Sensitive (or National Security) Positions, a personnel qualifications
statement, a personnel security interview, written or oral statements made in response to official inquiry
on a matter that is relevant to a determination regarding eligibility for DOE access authorization, or
proceedings conducted pursuant to Sec. 710.20 through Sec. 710.31,” and has “engaged in unusual
conduct or is subject to circumstances which tend to show that [he] is not honest, reliable, or
trustworthy; or which furnishes reason to believe that [he] may be subject to pressure, coercion,
exploitation, or duress which may cause [him] to act contrary to the best interests of the national
security.”  10 C.F.R. § 710.8(l).  The Individual filed a request for a hearing.  This request was
forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as Hearing Officer.

At the hearing, the DOE presented two witnesses: the Individual and the Individual's supervisor.  The
Individual called eight witnesses and testified on his own behalf.   3/ The record of this proceeding was
closed on September 18, 2002, when OHA received a copy of the transcript of the hearing.  See
Transcript of Hearing, Case No. VSO-0547 (hereinafter cited as “Tr.”). 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and
the Individual, and to render an opinion based on that evidence. See 10 C.F.R. § 710.27(a). The
regulations state that the access authorization decision “is a comprehensive, common-sense judgment,
made after consideration of all the relevant information, favorable or unfavorable, as to whether the
granting of access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.” 10 C.F.R. § 710.7(a).  I have considered the following 
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factors in rendering this Decision:  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, including knowledgeable participation; the frequency and recency of the
conduct: the Individual's age and maturity at the time of the conduct; the voluntariness of the
Individual's participation; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the motivation for the conduct, the potential for pressure, coercion, exploitation,
or duress; the likelihood of continuation or recurrence; and other relevant and material factors.  See 10
C.F.R. § § 710.7(c), 710.27(a). The discussion below reflects my application of these factors to the
testimony and exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d).  In the present case, the Individual has convinced me that restoring his security clearance
would not endanger the common defense and would be clearly in the national interest.

III.  FINDINGS OF LAW AND FACT

The derogatory information set forth in the Notification Letter raises serious security concerns about
the Individual’s ability to hold a DOE access authorization.  The derogatory information indicates a
history of illegal drug use, a violation of a DOE Drug Certification, and an intentional omission of
material information from a DOE security reporting form.
     
When the Individual initially applied for his DOE access authorization, he informed DOE security
officials of his prior experience with illegal drugs.  On June 4, 1985, the Individual signed a DOE Drug
Certification providing written assurance that he would refrain from using or becoming involved in any
way with illegal drugs while holding a DOE access authorization and was then granted a DOE Access
Authorization.  The Individual was eventually required to undergo a routine re-investigation of his
eligibility to maintain a DOE Access Authorization.  During this re-investigation, the Individual was
required to complete a QNSP.  The Individual signed and dated this QNSP on July 22, 1996.  The
information provided by the Individual in this QNSP indicated that the Individual’s use of illegal drugs
was limited to two or three instances of marijuana use in 1980 and 1981.  As part of his routine re-
investigation, the Individual was interviewed by an Office of Personnel Management (OPM)
investigator in April 1997.  Apparently, the day after the Individual’s interview with the OPM
Investigator, the Individual contacted the OPM Investigator to inform the investigator that he had
withheld information about the full extent of his drug use during the previous day’s interview.  Tr. at
12.  A PSI was conducted on June 12, 1997.  During this PSI, the Individual admitted that he had used
marijuana from 1991 to August 1995 and methamphetamine from December 1994 to May 1995.
During this PSI, the Individual also explicitly admitted that he had falsified information that he
provided in his July 22, 1996 QNSP and violated his 1985 DOE drug certification.  As a result, a
notification letter was issued to the Individual informing him that (1) the DOE was in possession of
derogatory information which raised serious security concerns about the Individual’s ability to main
a DOE access authorization, and (2) his access authorization was suspended.  The Individual 
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4/ It is important to note that while illegal drug use raises serious security concerns, the
Individual’s illegal drug use was not among the unresolved security concerns set forth in
the notification letter. 

5/ In each of these cases, the individual established that the particular circumstances of the
case warranted a conclusion that, despite the individual’s violation of the drug
certification, the individual was honest, reliable, and trustworthy.

apparently choose not to contest the suspension and continued his employment at a DOE owned
facility.  Tr. at 9-10.  Six years later, the Individual now seeks restoration of his access authorization.
     
In and of itself, illegal drug use raises serious security concerns.    4/  Involvement with illegal drugs
exhibits a disturbing disregard for laws prohibiting their use. Such disregard for the law raises concerns
that the Individual may similarly disregard other laws, including those which protect classified
information and special nuclear materials.  See Personnel Security Hearing, Case No. VSO-0116, 26
DOE  ¶ 82,765 at 85,602 (1997) (citing Personnel Security Hearing, Case No. VSO-0013, 25 DOE ¶
82,752 at 85,512 (1995)).  It is important to note that avoiding illegal drug use is itself a requirement
of both the DOE's safety and security regulations.  Moreover, the use of illegal drugs (and the disrespect
for law and authority that such use suggests) exhibits a lapse in judgment and maturity.  Finally, I note
that involvement with illegal drugs may render the user susceptible to blackmail or coercion.   

The DOE’s security concerns under Criterion L are based upon the Individual's use of marijuana and
amphetamines despite his promise, in his 1985 Drug Certification, that he would not use illegal drugs.
Violation of the DOE Drug Certification presents serious security concerns which raise substantial
doubts about the Individual’s ability to safeguard classified information and special nuclear materials.
Personnel Security Hearing, Case No. VSO-0208, 27 DOE ¶ 82, 774 at 85,655 (1998).  Not only does
it bring into question the Individual’s judgment, reliability and trustworthiness, but it raises concerns
about the possibility of future drug use.  The security concerns raised by a violation of a DOE Drug
Certification are so serious and substantial that I am aware of only six cases in which an individual who
has violated the drug certification has eventually been granted a security clearance. Those cases are:
Personnel Security Hearing, Case No. VSO-0430, 28 DOE ¶ 82,803 (2001); Personnel Security
Hearing, Case No. VSO-0313, 27 DOE ¶ 82,835 (2000), affirmed (OSA April 20, 2000); Personnel
Security Hearing, Case No. VSO-0394, 28 DOE ¶ 82,781 (2001); Personnel Security Hearing, Case
No. VSO-0307, 27 DOE ¶ 82,837 (2000); Personnel Security Hearing, Case No. VSO-0136, 26 DOE
¶ 82,778 (1997); Personnel Security Hearing, Case No. VSO-0045, 25 DOE ¶ 82,774 (1995).   5/

Consequently, I find that DOE properly invoked Criterion L in suspending the Individual's clearance.
The Individual's failure to honor his Drug Certification, and his violation of DOE's and his employer's
drug policies, raise important security concerns.  The DOE security program is based on trust.  When
a security clearance holder breaches that trust, it is difficult to determine to what extent the individual
can be trusted again in the future. See, e.g., Personnel Security Hearing, Case No. VSO-0442, 28 DOE
¶ 82,815 (2001); aff’d OSA (October 2, 2001).  If an employee breaks a written promise to the 
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DOE, that trust is violated. It was precisely because of the Individual's prior illegal drug use that he was
asked in 1985 to sign a Drug Certification, promising that he would never again use illegal drugs while
employed in a position requiring an access authorization. He clearly violated this promise when he used
marijuana and methamphetamines after he had signed a DOE Drug Certification. He therefore risked
his career and access authorization, violated DOE safety and security regulations, and put himself, his
fellow employees, and the national security at risk.  

The Individual now candidly admits that the answers he provided in the July 22, 1996 QNSP
intentionally omitted the full extent of his illegal drug use. An intentional provision of false information
in a DOE Security reporting form constitutes a breach of the trust upon which the DOE security
program is based.   False statements by an individual in the course of an official inquiry regarding a
determination of eligibility for DOE access authorization raise serious issues of judgment, honesty,
reliability, and trustworthiness.  Cases involving falsifications are difficult to resolve because there are
neither experts to opine about what constitutes rehabilitation from lying nor treatment programs to
achieve rehabilitation.  Therefore, Hearing Officers must look at the statements of an individual, the
facts surrounding the falsification and the Individual’s subsequent history in order to assess whether
the individual has rehabilitated himself from the falsehood and whether granting or restoring the
security clearance would pose a threat to national security.  See VSO-0442. In the present case, the
Individual’s falsification, while apparently isolated, was intended to hide an extensive history of illegal
drug use, and his violation of a DOE Drug Certification.  Accordingly, I find that DOE properly
invoked Criterion F in suspending the Individual's clearance.

The Individual’s use of illegal drugs, violation of his DOE drug certification and falsification of his
QNSP all raise security concerns that serve to raise substantial doubts about his ability to safeguard
classified information and special nuclear material.  If the Individual had brought this matter before a
hearing officer in 1997, he probably would have been denied.  However, in the present case, a
substantial time has passed and the individual has shown that he has undergone substantial change
during this time.  I therefore find that the Individual has presented sufficient evidence to resolve the
serious concerns about his judgment, reliability, honesty and potential for future drug use.   

My impression of the Individual, formed at the hearing, is that he is an extremely intelligent, competent,
enthusiastic and dedicated worker. It is clear that he recognizes the seriousness and the significance of
his actions and is sincerely committed to avoiding future drug use and, more importantly, to continue
maintaining the highest standards of personal integrity.  Most importantly, I am convinced that the
Individual has undergone profound changes during the six years since he breached the DOE’s trust.
I therefore persuaded that the Individual has demonstrated that he is now a particularly honest and
responsible person and that his falsification of the QNSP and violation of a DOE Drug Certification
were isolated occurrences that are highly unlikely to recur.

As an initial matter, I note that the record indicates that the Individual’s last use of illegal drugs (and
the resulting violation of his DOE Drug Certification) occurred in 1995, while the QNSP falsification
occurred in mid-1996. As a result, over six years have passed since the Individual’s problematic
conduct occurred.  I am convinced that, during this time, the Individual has undergone some significant
changes and has greatly matured. As a result of these changes, I am convinced that future illegal drug
use or acts of dishonesty would now be distinctly out of character for the Individual.
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In 1995, the Individual found that his life had spun out of control.  He was ending an unhealthy
marriage, he was experiencing financial problems and he had a significant substance abuse problem.
Tr. at 13-16, 25, and 27.  However, he subsequently ended his first marriage and entered into a new
relationship which has  resulted in his second marriage.  The testimony provided by the Individual, his
present spouse, his friends, his co-workers and his supervisors has convinced me that the Individual’s
second marriage is much happier and healthier than his first marriage.   

The Individual has also recognized that he is an alcoholic and has, by all accounts, successfully
reformed and rehabilitated himself from his alcohol problems.  In 1994, he entered and completed an
in-patient substance abuse treatment program.  Tr. at 15-16.  In 1998, he became active in Alcoholics
Anonymous (AA) and embarked upon a Twelve-Step program.  It was not until he joined AA that he
was able to achieve sobriety and continuously refrain from illegal drug use.  Through AA and the
Twelve-Step program the Individual has grown and matured and has recognized the importance of
honesty and integrity to his own well being.  The testimony of his supervisor, spouse, friends, co-
workers and AA sponsor evidence that the Individual has put a lot of effort and commitment into his
12-Step program and has greatly benefitted from it.
    
The Individual testified convincingly about the changes he had made in his life.  

In early 1995, February 13th, I believe, my first wife and I separated.  It took me a
couple of months before I was able to accept that our marriage was over.  At that time
I believe I was fairly devastated.  I hit what I would call my bottom.  Very shortly after
that I realized that I had a chance to -- a chance that a lot of people don't have to rebuild
my life, to basically start over.  I had almost nothing left, I – yeah, I had almost nothing
left, so that was my chance to start over.  Having been brought up in what I consider a
very good family, I was taught the difference between right and wrong.  My parents
were churchgoers, et cetera.  I think I have a -- I had, and still have a very firm
foundation, and that's what I used to rebuild my life on.  That includes honesty,
integrity, being the best person I could possibly be, things like that.

* * *

Well, I believe that for a lot of years prior to 1998 I had a problem with drinking, and
I was unable to admit it.  The whole idea of denial that -- I think comes right along with
a problem like that.  In 1998, a few occurrences, I guess you could say, slapped me in
the face, to put it bluntly.  There was one occasion where . . . my supervisor, had to pull
me aside.  Someone had reported to him that I had smelled of alcohol.  Now, I was not
drinking before coming in to work.  I was not going out to lunch having drinks for
lunch, but for some reason I was smelling of alcohol.  I was drinking a lot.  There was
also an occasion where my group leader had to pull me into his office with the same
complaint, that I had smelled of alcohol.  I'm not exactly sure when those two things
occurred, but I believe it was in 1998.  I don't remember how close to September, but
come September 7th, 1998, I made the decision to quit drinking.  Back in 1994 I had
voluntarily placed myself in alcohol rehab . . .  At the time I believe it was an  effort to
try to save my marriage, and so I wasn't as focused on my own 
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recovery as I should have been, and shortly after began drinking again.  Anyhow, I was
still armed with those tools. Those things that they teach you in rehabilitation I don't
think ever go away.  You can mask them with denial, you can pretend that they don't
apply to you.  I've seen a lot of people in AA still live behind that mask of denial and
not -- without the ability to admit that they have a problem. In September of '98 I
admitted I had a problem.  I quit drinking.  I began attending meetings.  I tried to make
90 in 90, I think I made 88 or 89 meetings in 90 days.  I continued in AA probably four
or five times a week.  When I started going to school, my AA attendance slacked off
quite a bit.  I was probably only attending a meeting a month.  And I'd say in the last
eight or nine months I've been averaging probably two meetings a week. 

* * *

I've made a commitment to be completely honest with the DOE, no matter what my
mistakes might be.  However, I believe that I've set up for myself much more productive
ways of dealing with problems such that drugs will never enter into my life again.  As
an alcoholic I understand that there is always some chance that I could fall off the
wagon.  It's happened to people after 18, 20 years of sobriety.  Granted, it's not very --
it's not very likely.  The more time a person has, obviously, the less likely that is to
happen.  But in that situation, I've also set up, I don't know what you call it, a telephone
tree, or, you know, different methods of support.  But no matter what my mistakes are,
yes, by being honest with the DOE in 1997, that is an unbelievable freedom that I would
never want to give up again.  You know, holding secrets in, and I'm talking about
secrets about bad things I've done, is a horrible thing.  It's a horrible way to go.  It's a
horrible thing to live with.  When I finally broke through that denial such that I was
honest with the DOE, when I got that off my chest, it was an unbelievable freedom that
I could never give up.  I couldn't.

* * *

And then all of the positive things that have happened in my life, I have a wonderful
wife.  I have a nearly two-year old baby boy, he's just a joy.  I'm very close to having
my bachelor's degree finally, at age 40.  Something I wanted to do since I was in high
school is computer science.  These are just a few of things.  If I were dishonest again,
if I did drugs again, if I did any of these things, I would be sacrificing these wonderful
things that I've gotten in my life.  I don't know if struggle is the right word, but through
daily progress, daily work, daily improved, self-improvement, these things have become
part of my life.  I enjoy them.  I love my wife.  I love my child.  I have a home, my own
home.  I've worked very hard for my degree.  I don't think I'm willing to sacrifice those
for saving an ego, perhaps.  I'm not exactly sure other than denial why I could have been
dishonest in the first place. 

* * *

In the middle of '95, I guess is when I would say that I hit bottom.  And I use that term
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6/ One witness testified that he had known the Individual for 14 years.  Tr. at 38.  Another
witness testified that he had known the Individual for 9 years. Tr. at 42.  A third witness
testified that he had known the Individual for over 10 years.  Tr. at 48. A fourth witness
testified that he had known the Individual for almost 4 years.  Tr. at 53.  A fifth witness
testified that she knew the Individual for 17 years.  Tr. at 57.  A sixth witness testified
that he knew the Individual for 4 years.  Tr. at 66.  A seventh witness testified that he had
known the Individual for 17 years.  Tr. at 86.    

7/ The Individual’s character witnesses included the security officer for his division, who
described him as “extremely reliable, dependable . . . [and] security conscious.”  Tr. at
57.

"hitting bottom," we use that in AA as a way of saying that something woke me up to
say, you had better do something now or you may lose everything, including life.  From
that time, from the time that I realized that I was at the bottom and that I could rebuild
my life, things started improving, but, you know, it wasn't just overnight.  So, yes, come
1996 when I was filling out the QNSP, I was still -- you know, you could call it I was
still a baby.  I was coming out of that hole that I had been in.  I was rebuilding my life.
It was a slow but sure process.  I also know that in 1996 I was very much overwhelmed
with filling out stacks of interrogatories, of meeting with counsel, lawyers, hearings to
determine interim child support, interim -- interim, interim, who would have physical
custody of the children, who would have physical custody of the house.  It was a very,
very hectic time of my life.  I was just coming out of my hole.  I no doubt was not
thinking straight.  I was still drinking in 1996. I try not to use that as an excuse though.
It was a part of my life.  Therefore, as long as alcohol was a part of my life, there was
some level of denial that was part of my life as well.

Tr. at 14-16, 21-23, 26-27.  I am also impressed by the particularly high regard in which the Individual
is held by his friends, co-workers, fellow AA members, and supervisors.  The character witnesses who
testified on the Individual’s behalf have demonstrated that they knew the Individual well for extended
periods of time.   6/  Each of these character witnesses, most of whom currently hold “Q” clearances,
testified that they had a high level of trust in the Individual.    7/ Tr. at 39-40, 44-46, 49-51, 53-55, 57,
60-61, 63-68, 73-75, 87-88 and 91. As one of the Individual’s supervisors testified:

You know, I think [the Individual] had some rough things going on personally at the
time.  It's extremely out of character. [The Individual] is one of the most trustworthy
people I know.  He's a man of his word.  And for him to have done that, it had to have
been, you  know, an extreme case.  He's since remarried, has a young child, is close to
getting -- even with all that, he's nearly finishing his degree.  Our group saw fit to work
hard to get him reclassed and promoted, because we respect his capabilities.  And we
wouldn't do that if we didn't have the utmost regard for him. So, yes, I consider those
things highly out of character.  And I think the fact that it happened many years ago,
he's had several years to prove himself, and during that time I'm aware of no incidents
that are in any way indicative about behavior that is going to reoccur or has reoccurred.
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Tr. at 46-47.  The Individual’s AA sponsor testified: “I characterize [the Individual] as a person trying
to turn their life around, who has been doing it very successfully since I've met [him].  [He’s] honest.
I believe [he has] a lot of integrity.” Tr. at 53.  The Security Officer for the Individual’s division
testified that she trusted him “explicitly.”  Tr. at 61.  The Security Officer further testified: 

But you asked me do I ever -- did I ever question his honesty or integrity.  No.  When
it comes to national security, when it came to any job-related security, I mean, there
were -- there has always been the classified projects and programs within XXXXX.
Never have I questioned -- I never had any doubt in my mind about him working closely
with these programs, their projects, this information.

Tr. at 64.  Another of the Individual’s supervisors testified:   “I think [the Individual] is much less likely
to be a security risk in the future than most people with security clearances, because he has been
through, effectively, a baptism of fire and has pulled out of it successfully, and so I think he's a good
risk.” Tr. at 91.  

Several of these character witnesses testified to the positive changes they had observed in the
Individual.  The Individual’s AA sponsor described him as “a  person trying to turn their life around,
who has been doing it very successfully. . . .”  Tr. at 53.  A fellow AA member testified that the
Individual is “paying attention to what's going on in life and taking care of things” and successfully
taking part in the AA program.  Tr. at 68-69. One of the Individual’s supervisors noted that the
Individual is a “different person today.”  Tr. at 90-91.  DOE presented no evidence or testimony
contradicting any of the Individual’s testimony or that of his witnesses.     
  
I am also impressed by the judgment exercised by the Individual in facing up to the consequences of
his breach of his drug certification and provision of false information on the July 22, 1996 QNSP.  He
self-reported his illegal drug use to DOE Security officials during his 1997 re-investigation.  The
Individual recognized that he has made some serious errors and has been held accountable for them.
Moreover, the Individual has conducted himself in exemplary fashion during the present proceeding.
In considering the serious security concerns raised by the Individual’s violation of his DOE drug
certification, I must take into account that his self-reporting of his illegal drug use, violation of the DOE
Drug Certification and falsification of his QNSP was an act of moral courage and integrity.  If it were
not for his candor, it is unlikely that DOE Security officials would have ever become aware of his
transgressions. 

Although the security concerns raised by a violation of a DOE drug certification and falsification of
information provided in a QNSP are particularly serious in nature, I find that the Individual has been
rehabilitated and those concerns have been satisfactorily resolved by the evidence in the record of this
proceeding.  That evidence shows that  the Individual has undergone significant personal changes
during the six years that have passed since  Individual’s actions which raised these security concerns
occurred.  That evidence also shows, that  the during that past six years, the Individual has conducted
himself in an exemplary manner and has shown that he is now trustworthy, reliable and honest.
   



-10-

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has presented evidence that warrants
restoration of his access authorization.  Since the Individual has resolved the DOE’s allegations under
Criteria F and L, I conclude that the Individual has demonstrated that restoring his security clearance
would not endanger the common defense and would be clearly consistent with the national interest.
Therefore, the Individual's access authorization should be restored.  The DOE may seek review of this
Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. § 710.28.

 
Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: October 16, 2002



* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
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October 22, 2002
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 4, 2002

Case Number: VSO-0548

This Decision concerns the eligibility of xxxxxxxxxxxxx
(hereinafter "the individual") for continued access authorization.
The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual's suspended access authorization should be restored.
For the reasons detailed below, it is my decision that the
individual's access authorization should not be restored.  

I.  BACKGROUND

In May 2002, the Manager of a Department of Energy (DOE) Operations
Office issued a Notification Letter to the individual, stating that
the DOE was in possession of derogatory information that created a
substantial doubt concerning his continued eligibility for access
authorization.  In the Notification Letter the Operations Office
also informed the individual that he was entitled to a hearing
before a Hearing Officer in order to respond to the information
contained in the Notification Letter. The individual  requested a
hearing in this matter and the Operations Office forwarded this
request to the Office of Hearings and Appeals.  I was appointed to
serve as the Hearing Officer.  In accordance with 10 C.F.R.
§ 710.25(e) and (g), I convened a hearing in this matter (the
hearing).
   
In the Notification Letter, the Operations Office indicates that
the individual has been “a user of alcohol habitually to excess, or
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1/ There were some overstatements in the Notification Letter
regarding the basis for Criterion F (falsification) and L
(unusual behavior) concerns. For instance item number 1 under
the falsification section and item number 14 under the unusual
behavior section indicated that during personnel security
interviews held in 2000 and 2001 the individual failed to
disclose an increase in alcohol consumption in 1997.  The
Notification Letter specified that during the psychiatric
evaluation the individual “described a period of increased
alcohol use after the 1997 divorce.”  There are no specific
cites to support this statement.  However after  reviewing the
record, I am convinced that the basis for this statement is
the consulting psychiatrist’s report that indicates the
individual stated that he consumed two to three six packs of
beer per week and 18-24 glasses of wine per week during 1997.
Undated report of September 27, 2001 psychiatric evaluation at
2.  The record is clear that during several PSIs the
individual reported since 1997 he has consumed two to three
six packs of per week or 18-24 glasses of wine per week.  I
believe the Notification Letter used the discrepancy between
the  psychiatric report’s statement which used an “and” and
the PSI use of an “or” as the basis for a finding that during
the PSIs the individual under-reported his alcohol consumption
in 1997.  The Notification Letter should have been more
specific in pointing out the basis for its conclusion. 

has been diagnosed by a board-certified psychiatrist . . . as
alcohol dependent . . . “ 10 C.F.R. § 710.8(j) (hereinafter
Criterion J). In addition the Notification Letter indicated a
Criterion F and a Criterion L concern.  Those concerns were based
the individual’s statements regarding his level of consumption of
alcohol and his intentions regarding his future consumption of
alcohol.  At the hearing the DOE counsel indicated that the DOE was
withdrawing the Criterion F and L concerns.  I granted her request
to withdraw those concerns based on my belief the concerns were
primarily based on behavior that is properly a security concern
under Criterion J. 1/   

The Notification Letter cited a DOE consulting psychiatrist’s
report issued on September 27, 2001.  In that report the DOE
consulting psychiatrist found that the individual was alcohol
dependent.  The Notification Letter also referred to a May 25, 1993
psychiatric report issued by a prior DOE consulting psychiatrist
(hereinafter the first DOE consulting psychiatrist).  In that
report the first DOE consulting psychiatrist found that the



- 3 -

individual was alcohol dependent in 1990 and that his dependence
was in remission.  The record in this case also indicates that the
first DOE consulting psychiatrist performed a second evaluation of
the individual during the year 2000.  In the report of that
evaluation the first DOE consulting psychiatrist again determined
that the individual was alcohol dependent.

Finally the Notification Letter indicates that during the
individual’s personnel security interviews (PSI) the individual
described periods during which he used alcohol habitually to
excess.  Specifically the Notification Letter refers to the
individual’s consumption during his service in the military, after
his six-month marriage in 1989 and during a three-month period of
back pain in 2000.

II.  REGULATORY STANDARD

In order to frame my analysis, I believe that it will be useful to
discuss briefly the respective requirements imposed by 10 C.F.R.
Part 710 upon the individual and the Hearing Officer.  As discussed
below, once a security concern has been raised, Part 710 clearly
places upon the individual the responsibility to bring forth
persuasive evidence concerning his eligibility for access
authorization, and requires the Hearing Officer to base all
findings relevant to this eligibility upon a convincing level of
evidence.  10 C.F.R. §§ 710.21(b)(6), 710.27(b), (c), (d).  

A.  The Individual's Burden of Proof

It is important to bear in mind that a DOE administrative review
proceeding under this Part is not a criminal matter, where the
government would have the burden of proving the defendant guilty
beyond a reasonable doubt.  Once a security concern has been
raised, the standard in this proceeding places the burden of proof
on the individual.  It is designed to protect national security
interests.  The hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access
authorization."  10 C.F.R. § 710.21(b)(6).  The individual must
come forward at the hearing with evidence to convince the DOE that
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest." 

This is not an easy evidentiary burden for the individual to
sustain.  The regulatory standard implies that there is a
presumption against granting or restoring an access authorization.
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See  Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of
access authorizations indicates "that security determinations
should err, if they must, on the side of denials"); Dorfmont v.
Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S.
905 (1991) (strong presumption against the issuance of an access
authorization).  Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual in cases involving
national security issues.  In addition to his own testimony, the
individual in these cases is generally expected to bring forward
witness testimony and/or other evidence which, taken together, is
sufficient to persuade the Hearing Officer that restoring access
authorization is clearly consistent with the national interest.
Personnel Security Hearing (Case No. VSO-0002), 24 DOE ¶ 82,752
(1995).  

B.  Basis for the Hearing Officer's Decision

In personnel security cases under Part 710, it is my role as the
Hearing Officer to issue a Decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(a).  Part 710 generally provides that
"[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant
information, favorable and unfavorable, as to whether the granting
of access authorization would not endanger the common defense and
security and would be clearly consistent with the national
interest."  10 C.F.R. § 710.7(a).  I must examine the evidence in
light of these requirements, and  assess the credibility and
demeanor of the witnesses who gave testimony at the hearing.

III.  THE HEARING

At the hearing, the individual testified on his own behalf.  He
also presented the testimony of a co-worker who knows him well,
another co-worker, his stepson, a supervisor, and an evaluating
psychologist.  The DOE counsel presented the testimony of a DOE
consulting psychiatrist. 
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2/ The individual was in the military from 1973 through 1985.
Tr. at 28.

3/ There is nothing in the record that indicates the individual
was ever arrested or questioned for any activity.  

The individual’s attorney indicated in his opening statement that
during the individual’s military service, 2/  during three months
in 1988 and during three months in 2000 the individual may have
consumed significant amounts of alcohol.  Tr. at 14.  The
individual’s attorney indicated that the testimony will demonstrate
that in 1989 the individual received information from the employee
assistance program that permitted him to assume responsibility and
control over his drinking.  Tr. at 15.
 
The attorney pointed out that there is no information in the
individual’s military record that he drank to excess.  Tr. at 15.
He pointed out that there is no indication in the record that any
person ever saw the individual drink to excess.  Tr. at 20.
Furthermore, there is no information in the record that the
individual was ever arrested for driving under the influence or
that the individual was ever arrested or punished for any behavior
attributable in any way to alcohol. 3/   Tr. at 15.  In concluding
his opening statement the  individual’s attorney argued that he
would show that the individual is a man of great self-discipline
who has recognized his alcohol  problem and has dealt with that
problem.  Tr. at 20.  

The following is a summary of the testimony presented at the
hearing.

1.  The Individual

The individual testified that he graduated from the xxxxxxxxxxx
with honors in 19xx.  Tr. at 27.  While in the military, he drank
the same amount as other officers.  He testified that he typically
drank five to eight drinks in an evening.  Tr. at 31.  He further
stated that no one in the military ever suggested that he was
drinking excessively or that he had a problem with alcohol.  Tr. at
32.  He retired from the military in 1985.  Tr. at 27.  Shortly
after retiring he started to work at a DOE site. Tr. at 27.  He has
worked in the same work area continually for 17 years.  Tr. at 34.
He has held an access authorization since 1978.  Tr. at 29.
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4/ She testified that she does not have a romantic relationship
with the individual.  Tr. at 75.

The individual testified that he was married in 1988 and divorced
after six months of marriage.  Tr. at 39.  During that marriage he
had two or three drinks in the evening.  Tr. at 39.  He testified
that his moderate alcohol consumption was a factor in his wife’s
decision to seek a divorce.  Tr. at 50.  After his divorce his
alcohol consumption increased to six or seven drinks in the
evening.  Tr. at 39 and 54.  After several months of the higher
level of alcohol consumption he decided he did not like his life
style.  Therefore, he sought help through the employee’s assistance
program (EAPRO).  Tr. at 39.  He received some reading material and
counseling.  He then decided to take control and he reduced his
alcohol consumption to his normal level of two or three drinks in
the evening. Tr. at 40.  In 1990 he was again married to the same
woman.  He and his wife decided there would be no alcohol in their
home.  During their seven-year marriage he rarely consumed alcohol.
Tr. at 41.  

He testified that since his 1997 divorce his consumption of alcohol
has remained at two or three drinks several nights a week with the
exception of three months in the early part of 2000 after he
injured his back.  During that period he testified that he
increased his alcohol consumption to alleviate his back pain.  Tr.
at 42.

Finally, the individual testified that he believes he is in control
of his alcohol consumption.  Tr. at 43.  He also testified that he
is reliable and that he does not abuse alcohol.  Tr. at 58.
Finally, he stated his belief that he is not alcohol dependent.
Tr. at 59.  The individual believes that he can control his alcohol
consumption.

2.  A Co-worker

The Co-worker testified that she has worked as a scientist at the
DOE site for five years and that she has worked closely with the
individual during that period.  Tr. at 70.  For the last three
years they have been best friends and they do a lot of things
socially.   Tr. at 72 and 75.   She testified that her relationship
with the individual is similar to her relationship with family
members. 4/   She indicated that the individual often attends get
togethers at her relatives’ homes and that she often goes out to
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dinner with the individual and normally there is no alcohol
consumption at those meals.  Tr. at 74.  

She also testified that she speaks with the individual almost every
night on the telephone.  She indicated if the individual had been
consuming alcohol before or during those telephone calls she would
have been aware of a change in his behavior.  Tr. at 75.  She
indicated she does not believe the individual was consuming alcohol
in his apartment.  Tr. at 75.   She also testified that “I’ve never
personally seen him drunk.” Tr. at 75.   

3.  Second Co-worker

The second co-worker testified that he has known the individual as
a co-worker since 1991.  Tr. at 89.  Since 1997 they have
socialized outside of work.  Tr. at 89.  He has been in the
individual’s apartment about 12 times.  Tr. at 89.  He indicated
that the apartment is relatively small and very neat.  He has been
in the individual’s apartment early in the day and late in the
evening.  He indicated he has never seen any alcohol in the
individual’s apartment and has never seen the individual
intoxicated.  Tr. at 91.  

He testified that when the individual has come to his home he has
offered him a beer.  On two occasions the individual accepted the
beer and had either one or two beers during the course of watching
a movie or sitting around.  Tr. at 91.   

4.  The individual’s stepson 

The individual’s stepson testified that he is 27 and lives in the
area of the DOE site.  Tr. at 98.  He stated that during the
individual’s second marriage with his mother he never saw the
individual drink alcohol and that there was never any alcohol in
the house.  He also testified that since the 1997 divorce the
individual and he have gotten together at least a couple of times
a month.  Tr. at 102.  He described three types of get togethers:
going out to restaurants; visiting the stepson’s home and
socializing with the stepson’s wife and two children; and working
with the individual on the stepson’s farm.  He testified that the
individual never has a drink at restaurants.  He also testified
that when the individual visits his family there is never any
alcohol consumption.  Tr. at 103.  He testified when he and the
individual work on his farm he sometimes buys a six pack of beer
and the individual will drink one or two beers.   Tr. at 103.  He
indicated that he has visited the individual’s apartment and that
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5/ The attendance records are individual exhibit #2.

on one occasion the individual offered him a glass of beer.  Tr.
at 104.  The stepson testified that the individual consumes very
little alcohol and the stepson testified that he believes the
individual is not alcohol dependent.

5.  The Individual’s supervisor 

The individual’s supervisor testified that he has known the
individual since the individual started working at the DOE site.
He testified that the individual’s performance is excellent.  Tr.
at 128.  He accompanied the individual to a meeting at which the
individual presented a professional paper.  Tr. at 117.  That paper
is included in the record as individual exhibit #1.  He testified
that the individual had one or two glasses of beer at dinner on
their first night.  Tr. at 118.  During  the conference there were
a number of social functions where the alcohol was available at no
charge.  The individual limited himself to one or two drinks.
Tr. at 119.

The individual’s supervisor has been to a number of other social
occasions with the individual.  Tr. at 119.  He has seen the
individual have one or two drinks but he has never seen the
individual drink to excess.  Tr. at 120.  The individual’s
supervisor also reviewed the individual’s attendance records that
were submitted at the Hearing. 5/   He testified that those records
indicate that the individual has “very excellent attendance.”  Tr.
at 122.  

6.  The DOE Consulting Psychiatrist

The DOE consulting psychiatrist testified that on the basis of his
September 27, 2001 evaluation and several written tests
administered to the individual, he determined that the individual
met the criteria for alcohol dependence and the individual did have
a history of consuming alcohol to excess.  Tr. at 135-138.

The consulting psychiatrist testified that “during times of stress
in his life . . . [the individual] turned to alcohol heavily for
relief.”  Tr. at 139.   He indicated there is a pattern.  “If the
stress were there, then he was drinking very, very heavily.  If the
stress had resolved, then he was not drinking so heavily, but still
beyond what, in my opinion is in normal range of drinking . . .”
Tr. at 139.  
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The consulting psychiatrist indicated that the individual had
symptoms of high tolerance.  Specifically, he indicated the
individual can drink very high amounts of alcohol and function very
well at work.  Tr. at 139.  In addition, the DOE consulting
psychiatrist pointed out that at least during one period the
individual had a drink in the morning and the pattern of drinking
in the morning is a red flag to a mental health professional.  Tr.
at 139.   He further testified that there was evidence that alcohol
did interfere with the individual’s first marriage.  Tr. at 139.
The consulting psychiatrist concluded that there was a pattern of
excessive alcohol consumption and use of alcohol for relief which,
in his opinion, constitutes alcohol dependence.  Tr. at 140, 154
and 197. 

The consulting psychiatrist indicated two years of total sobriety
would indicate total remission.  He testified that the individual’s
character and motivation are high.  However, he believes the
individual’s statement that he still wants to drink indicates a
classic pattern of denial.  Tr. at 143. 

During the cross examination of the consulting psychiatrist the
individual’s attorney asked:  

Q.  Well, let me ask you this: . . . as a matter of an
individual’s management of their own behavior, are you saying
that in your experience . . .  anyone who, at any time, in
their previous life has drunk to excess is unable to manage
their drinking thereafter in a way that would make them
responsible with respect to the use of alcohol?

The DOE consulting psychiatrist replied that every case needs to be
considered individually.  However, he indicated in his opinion the
individual’s pattern of alcohol consumption puts him at high risk
for future excessive consumption if there is a high level of stress
in his life.  Tr. at 148.

7.  The Individual’s Consulting Psychologist  

The individual’s consulting psychologist testified that the
individual’s history indicates that he has used alcohol to resolve
problems that are not resolvable by alcohol (i.e., to alleviate
back pain) and this constitutes misuse of alcohol.  Tr. at 171.  He
testified that the individual has demonstrated the capacity to
reduce consumption after several months of excessive alcohol
consumption.  Tr. at 171.  His report indicates that the individual
“readily acknowledges that he consumes alcohol on a regular basis.”
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However, the psychologist’s report pointed out that the consumption
of alcohol by itself is not sufficient to determine substance
dependence.  The report points out that the DSM-IV definition of
alcohol dependence indicates the consumption of alcohol must lead
to a “maladaptive pattern that ultimately leads to clinically
significant impairment or distress manifested by several possible
functional difficulties.”  July 16, 2002 report by the consulting
psychologist at 3.  

The consulting psychologist testified that on the basis of
definition of alcohol dependence “I don’t find him to be alcohol
dependent.  I find him to exercise bad judgment . . . in terms of
consumption of alcohol to resolve problems.”  Tr. at 173.  He
concluded that the individual has demonstrated an ability to manage
his alcohol consumption so it does not cause difficulties or
dysfunctions in his life.  Tr. at 175.

The consulting psychologist was asked to predict the individual’s
future consumption of alcohol.  He testified that he believed the
individual would behave in the future as he has in the past.  He
believes the individual has demonstrated a general reduction in
alcohol consumption over the years.   He indicated he would predict
that the individual would continue to function without any alcohol
related problems.  Tr. at 192.  He also predicted that the
individual is unlikely to heavily consume alcohol in the future.
Tr. at 193.  He testified that he could  recommend therapy to teach
the individual strategies to deal with stress.  He suggested such
therapy would teach the individual skills to deal with stressful
situations.  Tr. at 194 and 199.    

IV. ANALYSIS AND FINDINGS

I have thoroughly considered the record of this proceeding,
including the military records submitted by the individual and the
testimony of the witnesses presented at the hearing.  In resolving
the question of the individual’s eligibility for access
authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c)(5). After due deliberation, I
have determined that the individual’s access authorization should
not be restored at this time. I cannot find that such restoration
would not endanger the common defense and security and would be
clearly consistent with the national interest. 10 C.F.R.
§ 710.27(a). The specific findings I make in support of this
decision are discussed below.
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6/ The fact that the psychologist characterizes the individual’s
problem in a way that does not precisely fall within the
Criterion J definition does not persuade me that a security
concern does not exist.  This is not an issue of semantics.
Even if I were to find that the individual is not alcohol
dependent, the manner in which the individual has used alcohol
represents a security concern that he must resolve if he is to
have access authorization.

A. Security Concerns 

The individual’s consulting psychologist believes the individual
has misused alcohol and has a problem dealing with stress, but is
not alcohol dependent.  The individual’s consulting psychologist
focuses the diagnosis on the portion of the definition of alcohol
dependence in the DSM-IV that refers to the adverse effects on the
dependent’s life.  He points to the portion of the definition that
seems to require a “pattern of substance use, leading to clinically
significant impairment.”  In his view, except for access
authorization problems, alcohol has had no known adverse effects on
the individual’s life.  Since the individual has been able to
function effectively while consuming alcohol and he is not
physically dependent, he believes the individual is not alcohol
dependent.  He characterizes the individual’s alcohol problem as
“misuse.” 6/ 

The consulting psychiatrist testified that he participated in the
deliberation and approval of the DSM-IV by the Assembly of the
American Psychiatric Association.  Tr. at 152.  He indicated that
the definition and criteria specified in the DSM-IV are not
absolute tests but are rather there to guide clinicians. Tr. at
152.  He acknowledges that in many cases of dependence, a patient
is physically dependent or has significant legal or job-related
problems.  While this individual is not physically dependent and
has not had life style problems related to alcohol, the record
indicates that on three occasions the individual has been diagnosed
by a psychiatrist as alcohol dependent.  The testimony of the
consulting psychiatrist that the individual meets the criteria for
being alcohol dependent was clear and convincing.  The individual
has a high level of tolerance, he has consumed alcohol over long
periods of time and the individual has indicated a persistent
desire to reduce his alcohol consumption.  The consulting
psychiatrist testimony, that the individual has a high risk for
future excess consumption of alcohol, convinced me that the
individual is properly diagnosed as alcohol dependent.
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I therefore find that the DOE correctly invoked Criterion J.
Nevertheless, a finding of derogatory information does not end the
evaluation of evidence concerning the individual’s eligibility for
access authorization.  Individuals may bring forward evidence to
mitigate or resolve a security concern.  See Personnel Security
Hearing (Case No. VSO-0244), 27 DOE ¶ 82,797 (1999) (affirmed by
OSA, 1999); Personnel Security Hearing (Case No. VSO-0154), 26 DOE
¶ 82,794 (1997), aff’d, Personnel  Security  Review  (Case
No. VSA-0154), 27 DOE ¶ 83,008 (1998) (affirmed by OSA, 1998).

B. Mitigating Evidence 

The mitigation arguments presented in this case are threefold.
First, the individual believes that he has shown that he is an
excellent worker.  Second, he claims to have maintained his alcohol
consumption at a moderate level for two years.  Third, he has
indicated he would be willing to take whatever additional steps the
DOE directs to resolve the concern related to his use of alcohol.

The individual has presented the testimony of people who have known
him for many years.  Their statements convince me that the
individual is an excellent and dedicated employee.  However, an
excellent work record does not provide a sufficient basis to
resolve a security concern.

I am not convinced, however, that the witnesses’ testimony fully
corroborates the individual’s claim that he currently drinks very
moderately.  Their testimony does persuade me that the individual
drinks rarely and only moderately in public. 

However, I am not convinced that the individual’s overall
consumption of alcohol is moderate.  The testimony about his life
style indicates he generally drinks at home after work.  He spends
many hours on weekends and evenings in his apartment. The
individual testified that he is currently limiting his consumption
of alcohol to four or five days a week and on those days he is only
consuming two or three drinks.
  
He presented the testimony of the first co-worker to substantiate
his claim that he does not drink substantial amounts when he is
alone in his apartment.  However, I found her knowledge, which is
based on her telephone calls with the individual, to be very weak
corroboration for his claim that he does not drink excessively when
alone in his apartment.   During such times, it is possible that he
is consuming more than the two to three drinks that he claims is
his normal maximum alcohol consumption.  None of the other
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7/ A security hearing provides an individual the opportunity to
corroborate mitigating information.  Promises to obtain
counseling and to change behavior in the future are not
sufficient for a finding of rehabilitation.

witnesses he presented gave signification relevant testimony on
this point.  Therefore, I do not believe the individual has
convincingly demonstrated that he has avoided excess alcohol
consumption in the last year.  However, even if I was convinced
that his current alcohol consumption was at a moderate level, this
would not mitigate the DOE security concern that he is at a high
risk for excessive alcohol consumption in the future.

His third mitigation argument is that he would be willing to take
whatever steps the DOE directs to maintain his security clearance.
Yet he has not taken the rehabilitation steps suggested by either
professional.  The DOE consulting psychiatrist suggests two years
of total abstinence.  Clearly, the individual has not had two years
of abstinence nor did he indicate during his testimony that he
intended to stop consuming alcohol.

Furthermore, the individual has not undertaken the stress
counseling suggested by the consulting psychologist.  The
individual’s consulting psychologist also suggests the individual
should continue to limit his consumption of alcohol to a moderate
level.  As discussed above, I am not convinced that the individual
has maintained a pattern of moderate alcohol consumption. I am
therefore not persuaded that the psychologist is correct in
asserting that the individual has moderated his alcohol
consumption.
 
In a September 24, 2002, letter submitted after the Hearing the
individual’s attorney indicated that the individual stated that he
wishes to obtain stress management counseling and he is willing to
take whatever actions may be necessary for its successful
completion, including abstaining from the further consumption of
alcohol. 7/   While this indicates the individual may have come to
recognize the seriousness of his problem, it does not resolve the
cited security concern.  Nevertheless, evidence of such counseling
and abstention could be considered if the individual applies for a
security clearance in the future.

Given the lack of corroboration of his description of his current
alcohol consumption and the failure to demonstrate that he has
taken steps necessary to achieve rehabilitation, I am unable to
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find that he has mitigated the DOE security concerns related to his
alcohol dependence.  

V.  CONCLUSION

As indicated above, I have concluded that the individual has not
resolved the DOE security concerns under 10 C.F.R. § 710.8(j). In
view of the record before me, I am not persuaded that restoring the
individual's access authorization would not endanger the common
defense and security and would be clearly consistent with the
national interest.  Accordingly, I find that the individual's
access authorization should not be restored.  

Under our procedures, a review is available by an Appeal Panel.
10 C.F.R. § 710.28(b)-(e). 

Thomas L. Wieker
Hearing Officer
Office of Hearings and Appeals

Date: October 22, 2002
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* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such

material has been deleted from this copy and replaced with
XXXXXXX’s.

November 15, 2002 
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 5, 2002

Case Number: VSO-0549

This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as “the individual”)
to be granted an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  A Department of Energy (DOE) Operations Office determined that reliable
information it had received raised substantial doubt concerning the individual's eligibility for access
authorization under the provisions of Part 710. The issue before me is whether, on the basis of the
evidence and testimony in the record of this proceeding, the individual's access authorization should
be granted.  For the reasons stated below, I find that the individual's access authorization should not
be granted.

I. BACKGROUND 

The present proceeding arose after the personnel security division of the DOE Operations Office
(local security office) received a report from the Office of Personnel Management (OPM), the
agency that conducts background investigations of persons seeking access authorization.  The OPM
report revealed that the individual had been arrested a number of times, including one arrest for
driving while intoxicated.  The local security office conducted a personnel security interview (PSI)
of the individual in order to resolve its concerns, inquiring into the circumstances surrounding the
individual’s arrests and his pattern of alcohol consumption.  Unable to resolve those concerns at the
PSI, the local security office arranged for the individual to meet with a DOE consultant psychiatrist.
The DOE psychiatrist determined that the individual is a user of alcohol to excess, is alcohol
dependent, and suffers from Substance Induced Mood Disorder.  In addition, from inconsistencies
between  information that the individual provided to the DOE psychiatrist and information he had
provided on his Questionnaire for National Security Positions (QNSP), the local security office
determined that the individual had falsified information.  
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On the basis of that information, the DOE issued the individual a Notification Letter, in which it
informed him of its specific security concerns regarding his eligibility for access authorization and
set out his procedural rights, including his right to a hearing.  The individual then filed a request for
a hearing.  This request was forwarded to the Office of Hearings and Appeals (OHA) and I was
appointed as hearing officer.  A hearing was held under 10 C.F.R. Part 710.  At the hearing, the DOE
called three witnesses: the DOE personnel security specialist who had interviewed him, the DOE
psychiatrist, and the individual.  The individual called two witnesses-- his alcohol abuse counselor
and his wife-- and testified on his own behalf.  The record of this proceeding was closed when I
received a copy of the transcript of the hearing (Tr.). 

II.  STANDARD OF REVIEW

The hearing officer's role in this proceeding is to evaluate the evidence presented by the agency and
the individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  Part 710
generally provides that “[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the common defense
and security and is clearly consistent with the national interest.  Any doubt as to the individual’s
access authorization eligibility shall be resolved in favor of the national security.”  10 C.F.R.
§ 710.7(a).  I have considered the following factors in rendering this decision:  the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable
participation; the frequency and recency of the conduct; the individual's age and maturity at the time
of the conduct; the voluntariness of the individual's participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct,
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a). The
discussion below reflects my application of these factors to the testimony and exhibits presented by
both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that granting his access authorization “will not endanger the
common defense and security and will be clearly consistent with the national interest.” 10 C.F.R.
§ 710.27(d).  In the present case, reliable information has raised such a question, and the individual
has not convinced me that granting his security clearance will not endanger the common defense and
will clearly be in the national interest.

III.  FINDINGS OF FACT

The individual’s earliest arrest indicated in the record was for driving while intoxicated (DWI) in
1985.  During the court hearing, the individual pleaded guilty to the charge, was fined, and was
ordered to attend driver safety school.  His most recent arrest was in 1999, when he was charged
with 
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interfering with a police officer, after having consumed a number of beers over the course of the day.
During the intervening years, in 1991, 1996, 1997 and 1998, the individual was arrested for domestic
violence.  He admitted that he had been drinking alcohol before many if not all of these arrests.  Tr.
at 12-15 (testimony of personnel security specialist) (see also individual’s response to Item 23 of
his 2001 Questionnaire for National Security Positions (QNSP), in which he lists all these arrests
as “related to alcohol or drugs.” DOE Exh. 8 at 13, 18).  

According to the individual, he started drinking beer in relatively small amounts during high school.
While he was in the military, his beer consumption increased to a six-pack per weekend, generally
consumed on a single day.  He continued drinking in that manner until the 1999 arrest, after which
he maintains he slowed down to an average of two drinks per week, with a range of zero to four.
DOE Exh. 7 at 45-50 (transcript of PSI).  Nevertheless, in the week preceding his scheduled meeting
with the DOE psychiatrist on February 1, 2002, the individual reported he had been on a drinking
binge, consuming, by his own account,  eight or more drinks (beers or shots of hard liquor) each day
on four of those days and three or four drinks on the other days.  He also stated that during the week
before Christmas 2001, he “was drinking from a pint to a half-pint [of bourbon] every day,” and
after that week he abstained from alcohol for three weeks.  DOE Exh. 5 at 18 (DOE psychiatrist’s
report).  In response to the DOE psychiatrist’s questioning, he stated that he had gone to work with
a hangover about 30 times in the past year, and admitted to staying home from work because he was
drinking or had a hangover.  Id. at 19.  When asked when the last time was that he had drunk to
intoxication (by his own account, five drinks), the individual replied, “Last night.” Id. at 18.  To his
credit, he stated that the last time he drove knowing his blood alcohol level was over the legal limit
was three years ago.  Id.  Finally, the laboratory tests the DOE psychiatrist had performed were
normal, except for significantly elevated liver enzymes, which the DOE psychiatrist interpreted to
be “due to [the individual’s] habitual and excessive use of alcohol.”  Id. at 23.

In the course of the evaluation, the individual told the DOE psychiatrist that he had been disciplined
in the military as the result of a positive drug screen.  According to the DOE psychiatrist’s report,
the individual informed him that while he was in the Navy, he had held an access authorization
(referred to in this context as a security clearance) in order to perform as a member of a team that
handled nuclear material.  The DOE psychiatrist, who had reviewed documents the local security
office had provided to him, pointed out to the individual that he had incorrectly responded in the
negative to questions on the QNSP regarding whether he had ever held a security clearance in the
past and whether he had ever illegally used a controlled substance while holding a security
clearance.  According to the DOE psychiatrist, the individual acknowledged that he had held a
security clearance:  

I asked him, “Did you have a security clearance in the Navy?”  He said, “Yes, a
Secret Clearance and a PRP.”  I asked him, “What is a PRP?”  He said, “Personal
Reliability Program.”

Id. at 21-22.
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On the basis of his review of the documents provided to him, his interview, and the laboratory tests,
the DOE psychiatrist concluded that the individual actively suffers from alcohol dependence, as
defined in the fourth edition of the Diagnostic and Statistical Manual of the American Psychiatric
Association (DSM-IV).  He also determined that the individual also suffers from Substance Induced
Mood Disorder, as defined in the DSM-IV.  This disorder manifests itself in the individual’s
aggressive behavior that occurs when the individual is intoxicated and had led to many if not all the
arrests described above.  Both disorders, in the opinion of the DOE psychiatrist, “may indicate a
defect in judgment, reliability or stability,” being conditions that are associated with questionable
judgment and failure to control impulses.  The DOE psychiatrist concluded that the individual
currently drinks alcohol habitually to excess, that, as an alcohol dependent, the individual must
abstain from alcohol, and that, since he was drinking excessively at the time of the evaluation, he
was not showing adequate evidence of rehabilitation or reformation from his dependence.  Id. at 24-
28.

At the hearing, the individual presented testimony concerning his use of alcohol, and the counseling
he has received for the conditions the DOE psychiatrist identified, in the six-month period that
transpired between the DOE psychiatrist’s evaluation and the hearing.  The individual testified that
he continued to drink after he met with the psychiatrist in February 2002, and even after he received
a copy of the DOE psychiatrist’s evaluation report roughly three months later.  Tr. at 44.  Since he
received the report, he stated, he has restricted his drinking to two drinks no more than twice during
the workweek, and three or four beers on Sundays.  Id. at 45.  He began attending an alcohol
counseling program in late July 2000, about two months after he received the DOE psychologist’s
report and almost exactly one month before the date of the hearing.  Id. at 46.  Since he began the
program, he has been abstinent.  Id.   When questioned how he arrived at his decision to stop
drinking, he responded, “I don’t know if it’s one thing, but I’d say it’s a combination of things, the
report, my family life, my spiritual life.  I’ve talked with my preacher, and it’s something I need to
address.  That’s what I’m doing.”  Id. at 48.  He attends three and one-half hours of group meetings
each week.  Id. at 50.  Although he believes it is necessary that he continue attending these meetings,
he stated he did not know how long he would attend, for financial reasons.  Id. at 51.  He also stated
his willingness to attend Alcoholics Anonymous (AA) meetings if he were counseled to do so.  Id.
at 85.  

The individual also testified regarding the DOE’s concern that he provided inconsistent information
to the local security office regarding any access authorization he may have held in the past.  He
stated that he filled out the QNSP carefully and believed at the time that he was providing accurate
information.  He further stated that until the DOE psychiatrist started questioning him about his
Navy  experience, he did not realize that he must have held a clearance at that time:

I put down [on the QNSP] my Navy duty, and I wasn’t thinking that I– at that time
that I had a clearance, like they clip a badge on you here.  I didn’t realize it.  And I
wasn’t trying to hide anything.  If I was trying to hide, I certainly wouldn’t have
brought it up.  It was something that I got to say I overlooked.  But at the time, I got
to say I didn’t realize that I had– that I even had the clearance, number one.  When
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the doctor asked, he said, well, if you loaded weapons you must have had a
clearance, is that right?  And I said, yeah, I guess I must have.  But the Navy didn’t
go through the process that I’m going through now or anything else.  And I was a
young man, and it didn’t dawn on me until he asked me. . . 
. . . .

Q [Hearing Officer]: . . . When you were in the Navy and they caught you smoking
marijuana and you were pulled off that job, . . . they didn’t say anything to you
about, we’re taking your clearance away, they just said, we’re going to give you a
different job?

A: No, I was still an aviation ordinance man.  I still loaded missiles, high explosives,
everything.  I just wasn’t on the nuclear load team.  I took urine tests for months and
everything.  That’s all they did, was remove me from the nuclear weapons load team.

Id. at 88-89.  This exchange concluded with the individual stating, “They didn’t say, we’re giving
you a clearance, or we’re taking it away.  I was never told that.”  Id. at 91.

The individual’s wife’s testimony supported his own.  She confirmed that the individual stopped
drinking altogether in late July, and has maintained his abstinence even when faced with social
situations in which alcohol was present.  Id.  at 79.  She believes he stopped drinking because he
chose to do so, and believes that he will not start drinking again due to his mature approach to this
problem.  Id. at 76, 80.  Because he has matured and mellowed over the years, as has their
relationship, she no longer feels that he will subject her to domestic abuse in the future; she also
pointed out that the abuse had always been verbal, not physical.  Id. at 77-79.  Finally, her testimony
makes it quite clear that she intends to support him strenuously in his effort to abstain from alcohol
use.  Id. at 80.

The individual’s alcohol abuse counselor also testified.  He diagnosed the individual initially as
alcohol dependent.  Id. at 55.  He described the treatment plan he developed for the individual on
the basis of that diagnosis.  He stated that the individual has followed the plan rigorously, attending
all scheduled sessions, and participating fully.  Id. at 57-58, 73.  He stated that he has no reason to
believe that the individual is currently drinking alcohol, nor has he other concerns about the
individual’s progress.  Id. at 58-59, 63.  He was, however, unwilling to give a detailed progress
report on the individual because he was only one month into treatment.  Id. at 63.  Because of the
brevity of the treatment, the counselor was also unwilling to express an opinion as to the individual’s
prognosis:

. . . I’m just not comfortable with making a comment on anybody’s prognosis short-
term [or] long-term with 28 days of treatment, with this long history of alcohol-
related charges, with family history, the fact that I haven’t seen any evidence of AA
yet.  I just don’t– you know, I’m not comfortable to say yes to that question, I guess.



- 6 -

Id. at 72.

The DOE psychiatrist heard this testimony and was asked to comment on its effect on the
conclusions he reached in his now six-month-old evaluation report.  He stated his opinion that the
individual was now showing evidence of rehabilitation, through his treatment program, as well as
reformation, through his abstinence.  He expressed the opinion that the treatment program he is
pursuing is appropriate to his needs.  Nevertheless, he concluded that such evidence was not
adequate, because only a month had passed since he embarked upon his present course of treatment
and abstinence.  Id. at 99-100.

IV.  ANALYSIS

In the Notification Letter the local security office states that it had received information that
indicated that the individual “is a user of alcohol habitually to excess, or has been diagnosed by a
psychiatrist as alcohol dependent.”  See 10 C.F.R. § 710.8(j) (Criterion J).  The factual basis for this
concern was the contents of the report that the DOE psychiatrist issued concerning his interview,
testing and evaluation of the individual at the request of the local security office.  In that report, the
DOE psychiatrist stated that the individual was still consuming alcohol, and there was no evidence
at that time of rehabilitation or reformation from his alcohol dependence.  The DOE psychiatrist also
expressed his professional opinion in that report that the individual suffered from two illnesses or
mental conditions that cause “or may cause a significant defect in his judgment or reliability.”   See
10 C.F.R. § 710.8(h) (Criterion H).   He identified these conditions as Substance Dependence,
Alcohol (alcohol dependence) and Substance Induced Mood Disorder.  The personnel security
specialist testified that the DOE’s security concerns that arise when an individual suffers from
substance dependence or mental illness or condition are that he harbors an increased risk of
mishandling classified information due to his impaired judgment.  Id. at 18-19.  

Since there is reliable, derogatory information that creates a substantial doubt concerning the
individual's eligibility for access authorization, I need only consider below whether the individual
has made a showing of mitigating facts and circumstances sufficient to overcome the DOE's security
concerns under Criteria J and H.  Because the hearing officer may recommend that an individual’s
access authorization be granted only if it “will not endanger the common defense and security and
will be clearly consistent with the national interest,” 10 C.F.R. § 710.27(d), the individual must
provide convincing evidence mitigating those security concerns.  The individual has not disputed
the DOE psychiatrist’s opinion as it was presented in the report.  The sole issue, then, is whether,
in the six months between the evaluation and the hearing, the individual has achieved adequate
rehabilitation or reformation that mitigates the local security office’s concerns.  The DOE
psychiatrist set forth in his report his opinion as to what the individual must do to achieve adequate
rehabilitation or reformation: two years of abstinence, provided it is accompanied by 100 hours of
AA meetings or 50 hours of a substance abuse treatment program, or three years of abstinence
unaccompanied by any rehabilitation program.  DOE Exh. 5 at 27.  I do not find the DOE
psychiatrist’s opinion to be inappropriate in light of the individual’s history, and given the fact that
the individual has not brought forth any competing evidence.  In fact, the alcohol counselor presently
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treating the individual was unwilling to express any opinion contrary to that of the DOE psychiatrist
on the basis of his short relationship with the individual.  Tr. at 72.  With regard to the diagnosis of
Substance Induced Mood Disorder, the DOE psychiatrist has stated that the condition will “go away
as soon as he stops drinking because it only manifests when he drinks.”  Id. at 31.  At this juncture,
however, the opinion of both mental health professionals is that far too little time has transpired
since the individual began his course of treatment and abstinence to be relatively assured that he has
achieved permanent abstinence.  After considering all the evidence in the record, I cannot find that
the individual is rehabilitated or reformed from his alcohol dependence at this time.  Consequently,
the individual has not mitigated the DOE’s security concerns under Criterion J regarding his history
of alcohol dependence.  Moreover, because the individual has not demonstrated that the risk of
relapse to excessive alcohol consumption is acceptably low, he had not mitigated the DOE’s security
concerns under Criterion H.

The local security office identified the individual’s history of arrests as another area of concern.
Aside from one DWI arrest, the arrests concern violent behavior.  Many if not all of the arrests
followed upon episodes of heavy drinking.  In the Notification Letter, the local security office
determined that these arrests constituted information that the individual “has engaged in unusual
conduct or is subject to circumstances which tend to show that he is not honest, reliable, or
trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation or duress which may cause him to act contrary to the best interests of the national
security.”  See 10 C.F.R. § 710.8(l) (Criterion L).  The personnel security specialist explained at the
hearing that DOE’s security concern is that the arrests are evidence of violent behavior, which
constitutes “unusual conduct,” and could subject him to pressure or coercion.  Tr. at 19.  My concern
about these arrests is that they demonstrate a lack of judgment and control that reflects poorly on
the individual’s reliability and trustworthiness in stressful situations.  The individual testified that
he has learned to avoid situations that might lead to violence, and to avoid making bad choices.  Id.
at 93.  I note that the most recent of the recorded arrests took place more than three years ago.  That
fact, combined with the testimony of the individual’s wife that the individual is now handling
domestic issues more maturely, is evidence that he may be less likely to act in such a  manner that
will cause him to get arrested for violent conduct.  This evidence mitigates the expressed security
concern to some degree.  On the other hand, most if not all of the arrests involved alcohol
consumption.  If I were convinced that the risk of the individual relapsing into alcohol dependence
were very low, I would find this Criterion L concern adequately mitigated.  However, I determined
above that the individual has been pursuing his laudable goal of abstinence and treatment for too
little time for me to assess that risk in his favor.  As a result, I cannot conclude that the individual
has mitigated the DOE’s security concerns under Criterion L. 

Finally, the local security office also stated in its Notification Letter that it had obtained information
that indicates that the individual “has deliberately misrepresented, falsified, or omitted significant
information from a Questionnaire for National Security Positions, . . . that is relevant to a
determination regarding eligibility for DOE access authorization.”  Such behavior by an individual
falls within 10 C.F.R. § 710.8(f) (Criterion F).  A security concern arises under this criterion from
the inconsistency, described above, between the individual’s admission to the DOE psychiatrist that



- 8 -

he had held a security clearance in the Navy (and that it had been revoked) and his earlier failure to
report that information on his QNSP.  The personnel security specialist summed up the DOE’s
concerns under Criterion F when she stated, “If you’re dishonest, the DOE does not know whether
they can trust you in the future.”  Tr. at 19.  I completely agree with the personnel security specialist.
In this case, however, testimony heard at the hearing casts some doubt on whether the individual
acted deliberately, and therefore dishonestly, when he failed to report his earlier security clearance
on the QNSP.  After hearing the individual’s explanation, I am convinced that he was not aware that
he had in fact held a security clearance in the Navy, until he discussed it with the DOE psychiatrist,
which occurred after he submitted his QNSP.  I am particularly swayed by the individual’s argument
that, if he had intended to hide the fact that he had held a prior security clearance, he would not have
discussed his duties in the Navy.  Moreover, it does not strike me as unlikely that an enlisted man
might not be fully informed that he was being processed for access authorization.  Under these
circumstances, I find that the individual was not acting dishonestly when he completed his QNSP.
Consequently, the individual has mitigated the DOE’s security concern under Criterion F.

V. CONCLUSION

For the reasons set forth above, I conclude that the individual has not presented evidence that
warrants granting his access authorization.  Although the individual has resolved the DOE’s national
security concerns under Criterion F, he has not resolved the DOE’s concerns under Criteria H, J, and
L.   He has not demonstrated that granting his security clearance will not endanger the common
defense and will be clearly consistent with the national interest.  Therefore, the individual's access
authorization should not be granted. 

William M. Schwartz
Hearing Officer
Office of Hearings and Appeals

Date: November 15, 2002



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 
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October 25, 2002
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Hearing Officer's Decision

Name of Case: Personnel Security Hearing
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Case Number: VSO-0551

This Decision concerns the eligibility of XXXXXXXXXX (hereinafter
“the individual”) to hold an access authorization.  1/  The
regulations governing the individual's eligibility are set forth at
10 C.F.R. Part 710, "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special  Nuclear
Material."  This Decision will consider whether, based on the
testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I do not find that restoration is appropriate in
this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
statement of the derogatory information.  
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2/ Criterion K covers derogatory information that the individual
has “trafficked in, sold, transferred, possessed, used or
experimented with a drug or other substance listed in the
Schedule of Controlled Substances established pursuant to
section 202 of the Controlled Substances Act of 1970 (such as
marijuana, cocaine, amphetamines, barbiturates, narcotics,
etc.) except as prescribed or administered by a physician
licensed to dispense drugs in the practice of medicine or as
otherwise authorized by Federal law.”

The Notification Letter states that information in the possession
of the DOE indicates that the individual tested positive for
methamphetamine in connection with a random drug screen performed
by his employer.  According to the Notification Letter, this
constitutes derogatory information under Section 710.8(k)
(hereinafter Criterion K).    2/

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual represented himself.  The individual
testified on his own behalf, and presented the testimony of his
supervisor, his best friend and co-worker, his wife and the
physician who is the medical director of the site at which the
individual works (physician). The DOE counsel presented the
testimony of a security specialist.  

II.  Hearing Testimony and Documentary Evidence

A. DOE Security Specialist

The DOE security specialist testified about the security concerns
associated with the use of illegal drugs by individuals who hold a
security clearance.  She stated that a security concern exists in
this case, because the judgment and reliability of a person who
uses illegal drugs are put into question.  Further, the use of
illegal drugs by a person with access authorization creates the
potential for pressure, coercion and exploitation.  Transcript of
Hearing (hereinafter Tr.) at 16. 
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B. The Individual

The individual testified that during recent years he has had a
problem with weight control and has taken several “over-the-
counter” pills and liquid diets in an attempt to lose weight.  Tr.
at 73.  He presented into evidence an empty packet of one of the
pills that he had taken for this purpose.   The packet listed the
ingredients of the pills in question.  Individual’s Hearing
Exhibit 1.  The individual believed that he came to have the
positive drug test in the following way.   He testified that three
days before the drug test he met a trucker at a pool hall in the
city where he lives, and the two played pool for several hours.  He
stated that he asked the trucker how he manages not to gain weight,
and the trucker produced some pills that he referred to as diet
pills.  The pills were not in a labeled container or packet, but
rather were held, unpackaged, in a sandwich bag.  Tr. at 75.  The
individual immediately ingested two of the pills.  He said he felt
no side effects of the pills and did not have any reason to believe
they contained any illegal substance.  It was only after he had the
positive drug test three days later that he came to believe that it
must have been due to the pills offered by the trucker at the pool
hall.  He recognized that he exercised extremely poor judgment and
had no other explanation for this error. Tr. at 72-77. 

The Supervisor

The individual’s supervisor testified that he has known the
individual for 16 years, and has never known the individual to use
or experiment with illegal drugs.  He has never seen the individual
exhibit unusual behavior that would suggest drug use.  He also
confirmed that the individual has been conscious about his weight.
Tr. at 29-32.  

D. The Co-worker/Friend

This witness testified that he has known the individual for about
18 years and has associated with the individual both on and off the
job.  He stated that they see each other about once a week and
socialize at each other’s homes.  He testified that he has never
known the individual to use illegal drugs, and confirmed that the
individual is weight conscious.  Tr. at 37-42.  

E.  The Wife 

The individual’s wife stated that she has been married to the
individual for 18 years, that he has never used illegal drugs, and
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3/ The physician did state that these effects would be somewhat
lessened by the alcohol that the individual stated he
consumed.  Tr. at 103.  

that he does not tolerate illegal drug use by his children.  She
also confirmed that the individual is weight conscious and that he
has taken numerous diet pills and formulas in an effort to control
his weight.  She did not learn of the individual’s pool hall
incident until after the individual had the positive drug test.
Tr. at 48-56.  

F.  The Physician 

The physician is the medical director for the site at which the
individual is employed and is a certified medical review officer
for the purposes of interpreting drug tests.  He stated that the
individual tested positive for methamphetamine at a level of 1619
nanograms per milliliter, and that this was a high level, given
that the individual claimed that the methamphetamine ingestion took
place three days before the drug test.  Tr. at 104.  He testified
that the individual would probably have noticed the effect of the
pills at the time he took them, because the physician believed that
the individual took a “substantial” amount of methamphetamine.  Tr.
at 101.  The types of effects that the physician cited were lack of
sleep, high energy level, hyperactivity, raised blood pressure and
increased appetite.  Tr. at 102.    3/  He reviewed the ingredients
listed on the packet that contained the “over-the-counter” pills
that the individual took and stated that those pills could not have
caused the individual’s positive drug test.  Tr. at 108.  That
packet indicated that the pills were a “diet supplement.”  The
physician thought that the pills could be used as a stimulant, but
that use as a weight loss product would be “off-label” use.  Tr. at
109. 

III.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to
protect national security interests. The burden is on the
individual to convince the DOE that granting or restoring his
access authorization "would not endanger the common defense and
security and would be clearly consistent with the national
interest."  10 C.F.R. § 710.27(d).  
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This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Department
of Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the granting
of security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
Hearing (Case No. VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE
¶ 83,013 (VSA-0005)(1995).  See also 10 C.F.R. § 710.7(c).  The
individual is afforded an opportunity at a hearing to offer
testimonial and documentary evidence supporting his eligibility for
access authorization.  See 10 C.F.R. § 710.21(b)(6).  

As an initial matter, I note the testimony of the individual’s
wife, friend and supervisor to the effect that the individual is
not a casual user of illegal drugs.  This is certainly in his
favor.  While this testimony does not necessarily persuade me that
the individual’s use of an illegal substance was a one-time event,
I believe that the individual does not use illegal drugs on a
regular basis.  I am also persuaded by the testimony from the
individual’s wife and co-workers that the individual is weight-
conscious and regularly seeks out and uses weight control products.

However, this positive testimony does not resolve the overall
security concern.  As discussed below, I find that the individual
has not met his burden to mitigate the concerns regarding his use
of illegal drugs.  He attempts to mitigate the concern by asserting
that the drug use was inadvertent.  I was simply not persuaded by
the individual’s version of the events leading to the positive drug
test.  According to his testimony, he accepted and immediately
ingested unpackaged pills from a person unknown to him.  He did not
ask what the pills contained.  He stated that he did not experience
any effects from the drug use, and did not have any reason to
believe that he had taken any unusual substance until he was
notified of the positive drug screen.  
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I find inadequate the individual’s overall explanation for this
behavior.  He ascribes it to poor judgment, which it certainly was.
However, this does nothing more than restate the obvious.  A lapse
of judgment at this extreme level seems to me to require a more
detailed explanation of how it came to pass.  The individual could
offer no further insight into the reasons for his behavior. 

I also find the individual’s description of the event itself to be
inherently implausible.  I find it hard to believe his account that
he inadvertently consumed an illegal drug that was given to him by
a stranger whose name he once knew but can no longer remember, and
who he is therefore unable to locate. 

There are some other aspects of the individual’s account of the
event that I also find unbelievable.  For example, as noted above,
the physician testified that the individual must have taken a
fairly large dose of methamphetamine, and therefore would, in all
likelihood have felt some effects of the drug.  Yet, even after
allowing for the fact that he mixed that substance with alcohol,
the individual still maintained that he felt no effects from that
large dose.  Further, when I asked the individual why he took the
two pills immediately, given that he had no reason to believe that
taking them on the spot could possibly produce any meaningful
weight loss, the individual replied: “I don’t think that’s the
reason I took them, I think I just took them just to be part of the
conversation there with him and just part of the moment. . . .I was
just fitting in with him and conversing.”  Tr. at 85-86.  This
response is inconsistent with his original justification for
seeking out the pills, which was to find a weight loss product.  I
find this lack of cohesion and consistency in his description of
the event and of his motivation to significantly detract from the
overall credibility of the individual’s position that the drug
ingestion was inadvertent.  

As a final matter, the law applicable to this case is unequivocal.
In personnel security cases in which an individual who has had a
positive drug test seeks to overcome the security concern with an
explanation that the drug use was unintentional, we expect the
individual to provide corroboration of his version of the events
that led to the positive drug test.  E.g., Personnel Security
Review (Case No. VSA-0087), 26 DOE ¶ 83,001 (1996); Personnel
Security Hearing (Case No. VSO-0273), 27 DOE ¶ 82,814 (1999);
Personnel Security Hearing (Case No. VSO-0094), 26 DOE ¶ 82,753
(1996); Personnel Security Hearing (Case No. VSO-0163), 26 DOE ¶
82,799 (1996).  The individual’s own assertions that minimize the
security concern cannot themselves form a sufficient basis for
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restoration of a security clearance. Personnel Security Review
(Case No. VSA-0087), 26 DOE at 86,508. 

In the present case, the individual was well aware of the necessity
of providing appropriate corroboration for his assertion that his
use of the methamphetamine was unintentional.  In two telephone
conversations with the individual and in two confirmatory letters,
I pointed out the importance of providing appropriate corroboration
of his version of the events at the pool hall. See Letters of June
13, 2002 and August 21, 2002; telephone memorandum of June 26,
2002. 

Thus, given what I consider to be an unbelievable account of how
this individual came to have a positive drug test, one that is
without corroboration, I am unable to find that the individual has
mitigated the Criterion K concerns associated with his positive
drug test for methamphetamine.  I am therefore unable to find that
restoring the individual’s access authorization would not endanger
the common defense and security and would be clearly consistent
with the national interest.  Accordingly, I cannot recommend that
his access authorization be restored. 

IV.  CONCLUSION

Based on the foregoing, I find that the individual has not
mitigated the Criterion K security concerns cited in the
Notification Letter.  I therefore do not believe that his access
authorization should be restored.  

The individual may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28.   

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: October 25, 2002



1/Access authorization is defined as an administrative determination that an individual is eligible for access to classified
matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).
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January 14, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 10, 2002

Case Number: VSO-0552

This Decision concerns the eligibility of XXXXXXXX (the individual) for access authorization 
1/ under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and Procedures for
Determining Access to Classified Matter or Special Nuclear Material.”  The individual’s access
authorization was requested by one of the Department of Energy’s (DOE) Operations Offices.  As
explained below, I have determined that the individual’s access authorization should be granted.

I.  Background                          

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are employed by or
are applicants for employment with, the DOE, DOE contractors, agents, DOE access permittees, and
other persons designated by the Secretary of Energy for access to classified matter or special nuclear
material.  Part 710 generally provides that “[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all relevant information,
favorable or unfavorable, as to whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.7(a).

In this instance, a DOE contractor requested that the individual be granted an access authorization
as a condition of his employment.  However, the local DOE security office initiated formal
administrative review proceedings by informing the individual that his access authorization would
be withheld pending further consideration of certain derogatory information it received that created
substantial doubt regarding his eligibility.  This derogatory information is described in a Notification
Letter subsequently issued to the individual on April 30, 2002.  More specifically, Enclosure (1)
attached to the Notification Letter contains the DOE Office of Safeguards and Security’s (DOE
Security) findings with respect to the individual that fall within the purview of potentially
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disqualifying criteria set forth in the security regulations at 10 C.F.R. § 710.8(h), (j) and (l).  The
bases for these findings are summarized below.

Enclosure (1) of the Notification Letter alleges initially that the individual has “an illness or mental
condition of a nature which, in the opinion of a board-certified psychiatrist . . . may cause, a
significant defect in judgment or reliability.”  10 C.F.R. § 710.8(h) (Criterion H).  In support of this
assertion, Enclosure (1) states that on February 19, 2002, the individual was evaluated by a DOE
consultant psychiatrist (DOE Psychiatrist), who diagnosed the individual with Alcohol Abuse and
further concluded that “the individual’s illness, particularly in relation to his continued use of
alcohol, causes or may cause a significant defect in his judgment and reliability.”

Secondly, the Notification Letter alleges that the individual “has been, or is a user of alcohol
habitually to excess, or has been diagnosed by a board-certified psychiatrist as alcohol dependent
or as suffering from alcohol abuse.”  10 C.F.R. § 710.8(j) (Criterion J).  In this regard, Enclosure
1 again refers to the report of the DOE Psychiatrist, finding that the individual “is a user of alcohol
habitually to excess - he admits getting drunk 15-20 times a year,” and that the individual “has not
shown adequate evidence of alcohol rehabilitation or reformation.” 

Next, DOE Security alleges under section 710.8(l) that the individual has “engaged in unusual
conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes
reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which may
cause [him] to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l)
(Criterion L).  The basis for DOE Security’s concern in this respect is the individual’s disregard of
the law as exhibited by various criminal charges: charged with Operating an Unsafe Vehicle,
charged with having no insurance, charged with having an expired license plate, charged with
Driving While Intoxicated (DWI), charged with Driving on a Suspended License, and charged with
having No Proof of Financial Responsibility.  

In a letter received by the DOE Office of Hearings and Appeals (OHA) on June 10, 2002, the
individual exercised his right under Part 710 to request a hearing in this matter.  10 C.F.R.
§ 710.21(b).  On June 11, 2002, I was appointed as Hearing Officer in this case.  After conferring
with the individual and the appointed DOE Counsel, 10 C.F.R. § 710.24, a hearing date was
established. At the hearing, the DOE Counsel called as witnesses the DOE Psychiatrist, a DOE
personnel security specialist and the individual.  Apart from testifying on his own behalf, the
individual called a supervisor as a witness.  The transcript taken at the hearing will be hereinafter
cited as “Tr.” Various documents that were submitted by the DOE Counsel and the individual during
this proceeding constitute exhibits to the hearing transcript and will be cited as “Exh.”

II.  Summary of Findings

The following facts are essentially uncontroverted.  The individual initially made application for a
security clearance by completing a Questionnaire for National Security Positions (QNSP).   In the
course of completing this QNSP, the individual admitted, inter alia, to an alcohol-related arrest,
which revealed to DOE Security that there were some issues concerning his alcohol use.  Tr. at 12.
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The reporting of this information led DOE Security to conduct a Personnel Security Interview (PSI)
with the individual.  Id.  During the interview the individual admitted to the use of alcohol starting
when he was in high school and continuing through his college years.  Id. at 13.  The individual also
discussed his general drinking habits as well as his DWI in 1988.  In the PSI, the individual further
discussed his criminal record, which consists mainly of traffic violations.     

After a review of the individual’s personnel security file, DOE Security determined that due to the
individual’s alcohol use, a psychiatric evaluation should be conducted.  The individual was then
referred to a DOE Psychiatrist in February 2002 who diagnosed the individual with Substance
Abuse, Alcohol.  The DOE Psychiatrist further found that this illness may cause a significant defect
in the individual’s judgment and reliability. 

III.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal matter, in which
the burden is on the government to prove the defendant guilty beyond a reasonable doubt.  See
Personnel Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996).  In this type of case,
we are dealing with a different standard designed to protect national security interests.  A hearing
is “for the purpose of affording the individual an opportunity of supporting eligibility for access
authorization.”  10 C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward at the hearing
with evidence to convince the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.”  10 C.F.R.
§ 710.27(d).  This standard implies that there is a strong presumption against the granting or
restoring of a security clearance.  See Department of Navy v. Egan, 484 U.S. 518 (1988) (“clearly
consistent with the national interest” standard for the granting of security clearances indicates “that
security determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance).

I have thoroughly considered the record in this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.   In resolving the question of
whether the individual’s access authorization should be granted, I have been guided by the
applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the voluntariness of the participation; the absence or presence
of the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuance or recurrence; and other relevant and material factors.  After due deliberation, it is my
determination that the individual’s access authorization should be restored since I conclude that such
restoration would not endanger the common defense and security and would be clearly consistent
with the national interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in support of
this determination are discussed below.



- 4 -

A.  Criterion H, Mental Illness; Criterion J, Alcohol Use 

DOE Security alleges in the Notification Letter that the individual has “a mental condition of a
nature which, in the opinion of a board-certified psychiatrist . . . may cause, a significant defect in
judgment or reliability.”  10 C.F.R. § 710.8(h).  The Notification Letter further finds under Criterion
J that the individual “has been, or is a user of alcohol to excess, or has been diagnosed by a board-
certified psychiatrist as alcohol dependent or as suffering from alcohol abuse . . .”  10 C.F.R.
§ 710.8(j).  I will consider concurrently the concerns of DOE Security under Criterion H and
Criterion J since they are substantially interrelated.  The individual’s “mental condition” which DOE
Security alleges may result in “a significant defect in judgment and reliability” under Criterion H
is the individual’s use of alcohol under Criterion J.

DOE Security relies upon the report of the DOE Psychiatrist in reaching its findings set forth in the
Notification Letter under both Criterion H and Criterion J.  Exh. 3-1 (Report of Psychiatric
Evaluation, dated March 3, 2002).  After reviewing the individual’s DOE personnel security file and
conducting a two-hour psychiatric interview with the individual, the DOE Psychiatrist diagnosed
the individual with Alcohol Abuse as defined in the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition (DSM-IV). The DOE Psychiatrist points to a number of factors leading
to his conclusions regarding the individual’s alcohol use, including the individual’s admission that
he gets drunk 15-20 times a year.  During his examination, the DOE Psychiatrist asked the
individual the following: “I asked him, ‘Does intoxication mean the same thing to you as being
drunk?’  He said, ‘Drunk is when you have completely lost your motor skills and speech and look
very drowsy.’  I asked him, ‘Given that definition, how many drinks does it take for you to get
drunk?’  He answered, ‘four to five.’  I asked him, ‘When was the last time that you were drunk?’
He answered, ‘Saturday.’” DOE Exh. 3-1.  The DOE Psychiatrist concluded that “this is
confirmatory evidence that he [the individual] drinks to excess.”  Id. at 14.  When asked by the DOE
Psychiatrist for his definition of intoxication, the individual stated “when one starts losing their
impairment, can’t walk good, drowsy, looses motor skills.”  Given this definition of intoxication,
the individual indicated that he was intoxicated about 100 times in the past year.  According to the
DOE Psychiatrist, this characterization would be considered “drinking habitually to excess.”  Id.
The DOE Psychiatrist also noted that the individual admitted to being charged with a DWI  in 1988.
 
On the basis of the report of the DOE Psychiatrist, I find that the DOE Security properly invoked
Criteria H and J in denying the individual’s security clearance.   In other DOE security clearance
proceedings, Hearing Officers have consistently found that a diagnosis related to excessive alcohol
use raised important security concerns.  See, e.g., Personnel Security Hearing, Case No. VSO-0079,
25 DOE ¶ 82,803 (1996) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-
0042, 25 DOE ¶ 82,771 (1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No.
VSO-0014, aff’d, Personnel Security Review, 25 DOE ¶ 83,002(1995) (affirmed by OSA, 1995).
In these cases, it has been observed that an individual’s excessive use of alcohol might impair his
judgment and reliability, and render him susceptible to pressure, coercion and duress.  These factors
amplify the risk that the individual will fail to safeguard classified matter or special nuclear material.
Accordingly, I will turn to whether the individual has presented sufficient evidence to mitigate the
security concerns of DOE relating to his use of alcohol.
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Mitigating Evidence

I find that the individual has presented evidence which fully mitigates the security concerns of DOE
relating to the diagnosis of alcohol abuse.  During the hearing, the DOE Psychiatrist stated that the
principal basis for his diagnosis of Substance Abuse, Alcohol was the individual’s admission to
being “drunk” 15 or 20 times a year.  Much of the DOE Psychiatrist’s diagnosis was based on the
individual’s own description of his drinking patterns.  Tr. at 31.  In his opinion, the DOE Psychiatrist
stated that being drunk on so many occasions would cause a significant defect in the individual’s
judgment and reliability.  Id.  In addition, the DOE Psychiatrist stated that the individual has not
demonstrated adequate evidence of rehabilitation or reformation because he believes the individual
is currently drinking habitually to excess and has never received any type of alcohol treatment.  The
DOE Psychiatrist concluded that in order to be considered rehabilitated or reformed, the individual
would need to attend an alcohol treatment program and remain sober for two years. Id.     

The individual disputes the findings of the DOE Psychiatrist.  According to the individual, he was
“extremely nervous” and confused when asked to define the words “intoxication” and “drunk”
during his evaluation.  Tr. at 40. The individual stated that he believed intoxication simply meant
the presence of alcohol in your system and was not really certain about how to define the word.  Id.
at 41.  He further stated that when the DOE Psychiatrist asked when was the last time the individual
was intoxicated, the individual believed intoxication meant having a “buzzed feeling.”  Id. at 47.
The individual maintained that feeling “buzzed” did not mean he was intoxicated.  Id. at 49.  In
addition, the individual maintained that his judgment and reliability have not been impaired as a
result of his drinking.  He clarified that he defines drunk as a loss of his motor skills, and added that
he was not drunk in that sense 15 or 20 times as stated earlier in his evaluations.  Rather, the
individual asserted that he has not been drunk or lost his motor skills within the last year.  Finally,
the individual stated that he characterizes his drinking as mild and that he primarily drinks in social
contexts.  Tr. at 61.  He reiterated that his judgment and reliability have never been impaired from
consuming alcohol other than when he was charged with DWI as a 19 year old, almost 20 years ago.
He attributed this alcohol-related charge to a youthful indiscretion in college.

The individual presented a letter from his alcohol counselor, stating that the individual admitted
himself to counseling “due to his confusion whether he has a personal issue with alcohol abuse.” The
alcohol counselor also stated that the individual “does not meet the criteria for alcohol dependency
according to the DSM-IV criteria.  With the same criteria, it is questionable whether he meets the
alcohol abuse with a recurrent and persistent pattern.”  See Letter from Alcohol Counselor.

After hearing the individual’s testimony regarding his confusion when defining the words “drunk”
and “intoxicated,” the DOE Psychiatrist rescinded his diagnosis of alcohol abuse and opined that
the individual is a problem drinker instead.  Tr. at 85.  The DOE Psychiatrist stated that his
assessment of the individual’s personality is that he is “a seemingly very conscientious person in
how you answer things . . . and so it’s conceivable to me, when I talked you back in February, that
even though we were defining words very specifically, that because of your concern that if you had
six drinks, even though they might have been spread out over six hours, you might have been
intoxicated, that it’s possible that you did overestimate the degree to which the alcohol is affecting
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you.”  Tr. at 76.  He asked the individual to describe his drinking history since he last saw the
individual in February.  The individual stated that he consumed one beer at a company picnic in June
and a glass of wine a couple of weeks before the hearing.  The DOE Psychiatrist also questioned the
individual as to whether he would be capable of abiding by the guidelines of moderate drinking: no
more than one drink an hour, and no more than three drinks in a 24-hour period.  Tr. at 79.  The
individual stated that he would be able to abide by those guidelines, and added that is the pattern he
currently follows.  The DOE Psychiatrist, acknowledging that the outcome of the hearing depends
on his opinion as to whether he believes what the individual said during the hearing, stated for the
record that he believed the individual’s testimony as well as his promise to abide by the moderate
drinking guidelines prescribed by the DOE Psychiatrist.  Finally, the DOE Psychiatrist concluded
by stating that “I’ll say, based on the information that I’ve heard, that I’ll change my opinion, and
my opinion is that you’re a problem drinker but that you don’t suffer from alcohol abuse, and my
very, very strong recommendation to you would be to follow the guidelines that I’ve given you.”
Id. at 85.  The DOE Psychiatrist therefore withdrew his diagnosis of Alcohol Abuse.  I find that the
withdrawal of the diagnosis and the underlying opinion by the DOE Psychiatrist effectively
mitigates the security concerns raised in the Notification Letter with respect to Criteria H and J.  

B.  Criterion L, Unusual Conduct

Finally, DOE Security has asserted under Criterion L that the individual has “engaged in unusual
conduct . . . which tends to show that [he] is not honest, reliable, or trustworthy, or which furnishes
reason to believe that [he] may be subject to pressure, coercion, exploitation, or duress which may
cause [him] to act contrary to the best interest of the national security.”  10 C.F.R. § 710.8(l)
(Criterion L).  The basis for DOE Security’s concern is the individual’s disregard for the law in the
following incidents:

1. On December 1, 1996, the individual was charged with Operating an Unsafe
Vehicle, Expired License Plate, No Insurance and Failure to Appear.

2.  On April 8, 1996, the individual was charged with having No Insurance.

3.  On September 28, 1994, the individual was charged with Expired License Plate,
No Insurance, and Suspended License.

4.  On December 17, 1988, the individual was charged with Driving While
Intoxicated, Careless Driving, Suspended License, and No Proof of Financial
Responsibility.

5.  On November 16, 1988, the individual was charged with Driving on a Suspended
License, No Proof of Financial Responsibility.

6.  On October 31, 1987, the individual was charged with No Proof of Financial
Responsibility, and Failure to Appear.
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During the hearing the DOE security specialist stated that the individual’s previous criminal activity
is a security concern for DOE because “any time you commit an illegal activity or there is indication
that illegal activities have been committed in the past, the Department of Energy has a concern
whether a person is picking and choosing which laws to abide by and which laws to break.”  Tr. at
21.  However, the DOE security specialist acknowledged that it has been six years since the
individual’s last criminal violation and that the six year time period could be considered as
mitigation.  He further acknowledged that with respect to the individual’s alcohol-related charge
“even though it happened in 1988 . . . we could resolve the ‘88 charge if there wasn’t any other
alcohol problem.”  Id.  at 22.  Finally, he noted that all of the criminal activity cited in the
Notification Letter has been resolved by the individual, i.e., the individual provided a valid driver’s
license during the PSI as well as proof of current insurance.  Id.

As stated earlier, the individual maintained that he does not suffer from alcohol abuse, but is a
moderate drinker.  He added that he has basically ceased from drinking alcohol and that he is
definitely capable of abiding by the DOE Psychiatrist’s guidelines for moderate drinking.  In
addition, the individual has been working steadily for the last two years, unlike in the previous years
when he incurred the criminal violations.  His supervisor testified that the individual is a good
employee.  Tr. at 71.  The individual has resolved the issues regarding his criminal violations and
appears currently to be a more responsible person.  The testimony of the individual’s supervisor, the
DOE Psychiatrist, as well as the individual’s own testimony during the hearing confirm that the
individual is considered to be honest, reliable and trustworthy.  The individual also impressed me
with his candor, and was convincing in his testimony.  Based on the record before me, I find that the
time passage of six years since the individual’s last criminal violation, the fact that he has resolved
the criminal issues with DOE, and the DOE Psychiatrist’s withdrawal of his diagnosis of Alcohol
Abuse sufficiently mitigate DOE Security’s concern under Criterion L.

IV.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R. § 710.8(h), (j)
and (l) in suspending the individual’s access authorization.  However, for the reasons I have
described above, I find that the individual has mitigated the legitimate concerns of DOE Security.
I therefore find that restoring the individual’s access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.  Accordingly, I have
determined that the individual’s access authorization should be granted.  The DOE Office of
Security Affairs may seek review of this Decision by an Appeal Panel in accordance with the
provisions set forth in 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date:    January 14, 2003      
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Access authorization is defined as an administrative determination that an individual is eligible for access to1

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such
authorization will be referred to variously in this Decision as access authorization or security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

February 13, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of  Case: Personnel Security Hearing

Date of Filing: July 29, 2002

Case Number: VSO-0553
   

This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization1

under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  The
individual’s access authorization was suspended by the Manager of a local Department of Energy
(DOE) office pursuant to the provisions of Part 710.  Based on the record before me, I am of the
opinion that the individual’s access authorization should not be restored.

I.  Background

The individual has been an employee of a contractor at a DOE facility and has held a security
clearance since 1984.  After a routine reinvestigation of the individual’s background revealed
concerns about the individual’s use of alcohol and possible falsification regarding the same,
personnel security officials (local security office) conducted a Personnel Security Interview (PSI)
with the individual on June 27, 2001.  Because the security concern remained unresolved after that
PSI, the local security office requested that the individual be interviewed by a DOE consultant
psychiatrist (DOE psychiatrist).  The psychiatrist interviewed the individual on February 12, 2002,
and thereafter issued an evaluation to the DOE, in which he opined that the individual suffered from
Alcohol Abuse.  The local security office ultimately determined that the derogatory information
concerning the individual created a substantial doubt about his eligibility for an access authorization,
and that the doubt could not be resolved in a manner favorable to the individual.  Accordingly, the
manager of the local DOE office suspended the individual’s access authorization, and obtained
authority from the Director of the Office of Security to initiate an administrative review proceeding.
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The administrative review proceeding began with the issuance of a Notification Letter to the
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the
possession of the DOE created a substantial doubt concerning his eligibility for access authorization.
The Notification Letter included a statement of that derogatory information and informed the
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the
substantial doubt regarding his eligibility for access authorization.  The individual requested a
hearing, and the local DOE office forwarded the individual’s request to the Office of Hearings and
Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the
individual, the DOE psychiatrist, an alcohol and drug abuse counselor, a psychologist, and one of
the individual’s supervisors.  Counsel for both the individual and the DOE submitted exhibits.  I
closed the record upon receiving the transcript of the hearing.

I have reviewed and carefully considered the evidence in the record.  I have considered the evidence
that raises a concern about the individual’s eligibility to hold a DOE access authorization.  I have
also considered the evidence that mitigates that concern.  I conclude, based on the evidence before
me and for the reasons explained below, that the security concern has not been resolved, and that
the individual’s access authorization should not be restored.

II.  Analysis

A. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the
derogatory information in the possession of the DOE that created a substantial doubt regarding the
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized
this information as indicating that the individual

(1) “has deliberately misrepresented, falsified, or omitted significant information from a Personnel
Security Questionnaire, a Questionnaire for National Security Positions, a personnel security
interview, written or oral statements made in response to official inquiry on a matter that is
relevant to a determination regarding eligibility for DOE access authorization, or proceedings
conducted pursuant to Sections 710.20 through 710.30" of the Part 710 regulations.  See
10 C.F.R. § 710.8(f) [hereinafter Criterion F].

(2) “has been, or is a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist
as alcohol dependent or as suffering from alcohol abuse.”  See 10 C.F.R. § 710.8(j) [hereinafter
Criterion J].

(3) “has engaged in unusual conduct or is subject to circumstances which tend to show that he is not
honest, reliable, or trustworthy; or which furnishes reason to believe that he may be subject to
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pressure, coercion, exploitation or duress which may cause him to act contrary to the best
interests of national security.”  See 10 C.F.R. § 710.8(l) [hereinafter Criterion L].

The statements were based on the DOE psychiatrist’s diagnosis of Alcohol Abuse, the individual's
prior alcohol-related arrests in 1971, 1972, and 2000, and his failure to report the arrests on
questionnaires he completed for the DOE in 1983 and 2000.  DOE Exhibit 1 at 4-5.

When reliable information reasonably tends to “establish the validity and significance” of
substantially derogatory information about an individual, a question is created as to the individual's
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that restoring his access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R.
§ 710.27(d).

1.  Alcohol-Related Arrests and the Failure to Disclose Them

Regarding some of the information underlying the security concerns in this case there is no dispute.
The individual admits that he omitted information regarding three prior arrests (two in 1971 and one
in 1972) from an October 17, 1983 Personnel Security Questionnaire (PSQ), and also failed to report
these arrests and a February 5, 2000 arrest for Driving While Intoxicated (DWI) on a February 29,
2000 Questionnaire for National Security Positions (QNSP).

“Based on [the individual’s] failure to report his February 5, 2000 driving while intoxicated arrest
immediately, [the individual] concedes that DOE properly invoked Criterion F.”  Individual’s
Opening Statement at 6.  Nonetheless, the individual argues that Criterion F only applies to
“deliberate” omissions of “significant” information. “[The individual] believed [the 1971 and 1972
arrests] to be insignificant information.  The three arrests were nothing more than foolish, immature
actions of a teenager. . . .  As such, [the individual] contends that the three, teenage, alcohol-related
events are insignificant and do not properly invoke Criterion F.”  Id.

I disagree.  First, it is not the arrests themselves that invoke Criterion F.  The concern arises from
the individual’s failure to report the arrests on questionnaires completed in 1983 and 2000.
Moreover, the arrests themselves do raise valid and significant concerns under Criteria J and L,
because they involve both alcohol and violations of laws.  Thus, while many factors may ultimately
mitigate the significance of these prior arrests, the fact that the arrests occurred is clearly
“significant” information as that term is used in Criterion F.  As such, the failure to report the arrests
raises valid and significant concerns under Criterion F, and also raise questions under Criterion L
about the individual’s honesty.  See, e.g., Personnel Security Review, Case No. VSA-0371, 28 DOE
¶ 83,015 (2000) (“[T]he DOE security program is based on trust, and once an individual has
breached that trust, a serious question arises as to whether that individual can be trusted to comply
with the security regulations.”).
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 One of the individual’s alcohol-related arrests in the early 1970s was for DWI.  DOE Exhibit 1 at 5.2

2.  Diagnosis of Alcohol Abuse

As for the DOE psychiatrist’s diagnosis of Alcohol Abuse, the individual contends that it “is not
supported by substantial evidence, but speculation.”  Individual’s Opening Statement at 8.  The DOE
psychiatrist “bases his opinion on his belief that [the individual’s] arrest in February 2000 constitutes
a recurrent alcohol related problem.  However, the previous alcohol related arrests are 28 years in
the past.”

The DOE Psychiatrist’s diagnosis was “made according to the standard diagnostic instrument, the
Diagnostic and Statistical Manual of the American Psychiatric Association, 4th edition, Text
Revision (DSM-IV-TR).”  DOE Exhibit 9 at 7.  The DSM-IV-TR lists four criteria for alcohol
abuse, “A maladaptive pattern of alcohol use leading to clinically significant impairment or distress,
as manifested by one or more of the [four criteria], occurring within a twelve-month period.”  Id.
In his report, the DOE psychiatrist concludes that the individual’s February 2000 DWI arrest
“constitutes a recurrent alcohol related problem (criterion three for Alcohol Abuse).  This second
DWI  also likely constitutes a recurrent problem with driving under the influence of alcohol2

(criterion two for Alcohol Abuse).”  Id. at 8.  The report also quotes a portion of the DSM-IV-TR
stating, “In order for an Abuse criterion to be met, the substance-related problem must have occurred
repeatedly during the same twelve-month period or been persistent.”  Id. at 7.  

Based on the analysis of the DOE Psychiatrist described above, I do not agree with the individual
that the diagnosis of alcohol abuse is based on “speculation.”  I agree that, from a lay perspective,
it is difficult to understand how the individual’s one DWI arrest in February 2000 constitutes a
“substance-related problem” that has “occurred repeatedly during the same twelve-month period.”
However, the DSM-IV-TR, as quoted by the DOE Psychiatrist, contains the following admonition:

DSM-IV is a classification of mental disorders that was developed for use in clinical,
educational, and research settings.  The diagnostic categories, criteria, and textual
descriptions are meant to be employed by individuals with appropriate clinical training
and experience in diagnosis.  It is important that DSM-IV not be applied mechanically
by untrained individuals.  The specific diagnostic criteria included in DSM-IV are meant
to serve as guidelines to be informed by clinical judgment and are not meant to be used
in a cookbook fashion.  For example, the exercise of clinical judgment may justify giving
a certain diagnosis to an individual even though the clinical presentation falls just short
of meeting the full criteria for the diagnosis as long as the symptoms that are present are
persistent and severe.

DOE Exhibit 9 at 7 (quoting DSM-IV-TR at 198).  The DOE psychiatrist went on to explain why
he thought the individual’s symptoms were persistent and severe:



- 5 -

Although [the individual’s] last DWI was two years ago, I conclude that his problems
with excessive drinking are ‘persistent and severe’ because of the presence of
abnormally elevated liver enzyme levels at the time of my evaluation.  These abnormally
elevated liver enzyme levels most likely indicate, but do not prove, that [the individual]
continues to drink excessively enough to cause liver damage.

Id.  Hearing officers normally accord great deference to the expert opinions of psychiatrists and
other mental health professionals as to the diagnosis of a mental disorder.  See, e.g., Personnel
Security Hearing, Case No. VSO-0498, 28 DOE ¶ 82,851 at 85,876 (2992) (“the DOE Psychiatrist’s
diagnosis . . . must be given substantial weight”).  Moreover, in the present case, two psychologists,
one who testified on behalf of the individual and another who is the clinical supervisor of the
individual’s alcohol and drug abuse counselor, concluded the individual sufferers from alcohol abuse
and alcohol dependence, respectively.  Individual’s Exhibit D at 5; Individual’s Exhibit C.  Thus,
while there may be disagreement regarding the degree to which the individual has achieved
reformation or rehabilitation from his alcohol problem (an issue that is addressed separately below),
the expert opinions available only seem to bolster the DOE psychiatrist’s diagnosis of alcohol abuse.

Excessive use of alcohol raises a security concern due to the heightened risk that an individual’s
judgment and reliability will be impaired to the point that he will fail to safeguard classified matter
or special nuclear material.  E.g., Personnel Security Hearing, Case No. VSO-0479, 28 DOE
¶ 82,857 (2002).  Because such information creates a question as to the individual's eligibility for
access authorization, 10 C.F.R. § 710.9(a), the burden falls on the individual to convince the DOE
that restoring his access authorization “would not endanger the common defense and security and
would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  

B.  Whether the Security Concerns Have Been Resolved

A hearing under Part 708 is held “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  “In resolving a question
concerning an individual's eligibility for access authorization,” I must consider

the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct;
the age and maturity of the individual at the time of the conduct; the voluntariness of
participation; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and
material factors.

10 C.F.R. § 710.7(c).
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1.  Alcohol-Related Arrests and the Failure to Disclose Them

To the extent that the individual’s arrests in 1971 and 1972 raise concerns about the individual’s
disregard for the law, I agree with the individual’s counsel that these events of over 30 years ago
represent “the foolish, immature actions of a teenager” and thus do not continue to give cause for
such concerns.

As for the individual’s failure to disclose his arrests when he completed questionnaires in 1983 and
2000, the concerns are not nearly as easy to resolve, as counsel for the individual acknowledges.

Cases involving verified falsifications or misrepresentations are nonetheless difficult to
resolve because there are no other experts to opine about what constitutes rehabilitation from
lying, nor security programs to achieve rehabilitation.  Therefore, [the] Hearing Officer must
look at the statements of an individual, the facts surround[ing] the misrepresentation and the
individual’s subsequent history, in order to assess whether the individual has rehabilitated
himself from the falsehood and whether restoring the security clearance would pose a threat
to national security.  However, even if a person has not been truthful with the DOE, a
security concern regarding honesty may be resolved by a showing that a sufficient period of
time has passed during which the individual demonstrates honesty with the DOE.  In the
present case, [the individual] showed sixteen (16) years of responsible behavior, as such, this
should mitigate the concerns about prior behavior.

Individual’s Opening Statement at 7 (citations omitted).

In a number of opinions, DOE hearing officers have considered the implications of past falsifications
by an individual.

All acknowledge the serious nature of falsifying documents.  Beyond that, whether the
individual came forward voluntarily to renounce his falsifications appears to be a critical
factor.  Compare Personnel Security Hearing, Case No. VSO-0037, 25 DOE ¶ 82,778
(1995), affirmed (OSA Feb. 22, 1996) (voluntary disclosure by the individual), with
Personnel Security Hearing, Case No. VSO-0327 (April 20, 2000), appeal filed (falsification
discovered by DOE security).  Another important consideration is the timing of the
falsification: the length of time the falsehood was maintained, whether a pattern of
falsification is evident, and the amount of time that has transpired since the individual’s
admission.  See Personnel Security Hearing, Case No. VSO-0327 (April 20, 2000), appeal
filed (less than a year of truthfulness insufficient to overcome long history of misstating
professional credentials).  See also Personnel Security Hearing, Case No. VSO-0289,
27 DOE ¶ 82,823 (1999) (19 months since last falsification not sufficient evidence of
reformation from falsifying by denying drug use).  

Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶ 82,851 (June 14, 2000), affirmed (OSA
July 18, 2000).
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Although counsel for the individual correctly characterizes some of the factors that should be taken
into account in considering “rehabilitation” from falsifications, I disagree with his assessment of
how those factors would be applied to the present case.  If, for example, the individual’s only failure
to disclose information occurred in 1983, and there were nothing but honest behavior since, the
passage of twenty years might well be sufficient to demonstrate rehabilitation, i.e. to sufficiently
mitigate concerns that the individual will not be honest in the future.  Instead, the sixteen years of
responsible behavior cited by counsel for the individual was followed by another failure of the
individual to disclose his prior arrests, this most recent failure occurring less than three years ago.
Moreover, the record indicates that the individual did not come forward to disclose the fact of his
February 2000 arrest, but instead acknowledged it only after being confronted with the truth in a
Personnel Security Interview in June 2001, less than two years ago.  DOE Exhibit 5 at 6.

There are also questions regarding whether the individual has been honest regarding his use of
alcohol since the February 2000.  The individual contends that in “the last 2 ½ years since [his]
February 2000, DWI arrest, [he] has consumed 1 beer on Thanksgiving 2001.”  Individual’s
Opening Statement at 8.  Yet, results of blood tests given as part of the DOE Psychiatrist’s
evaluation of the individual in February 2002 can be interpreted to contradict the individual’s
assertions regarding his alcohol consumption.

[The individual] had abnormal elevations in two liver enzymes, ALT (42; normal reference
3 -- 30) and Gamma GT (60; normal reference 5 -- 40).  In discussing Alcohol Abuse, DSM-
IV-TR comments: “Associated Laboratory Findings: One sensitive laboratory indicator of
heavy drinking is an elevation (> 30 units) of gamma-glutamyltransferase (GGT).  This
finding may be the only laboratory abnormality.  At least 70 percent of individuals with a
high GGT level are persistent heavy drinkers (i.e., consuming eight or more drinks daily on
a regular basis)” (Page 218).  Excessive alcohol use is the most common cause of abnormal
Gamma GT elevation, and [the individual] is negative for the next most common causes:
infectious hepatitis, liver-damaging medications, or symptomatic acute medical illnesses.
Given his history of documented episodes of excessive drinking and his acknowledgment
of occasional drinking, by far the most likely cause for his abnormally elevated serum
Gamma GT liver enzymes is excessive drinking.  His laboratory test results strongly suggest
-- but do not prove -- that he currently is consuming alcohol excessively enough to cause
mild liver damage.

DOE Exhibit 9 at 6-7.

Counsel for the individual emphasizes the DOE psychiatrist’s statement that the test results do not
“prove” that the individual was still consuming alcohol excessively.  This is true.  However, to raise
a security concern, there does not need to be conclusive proof that the individual continued to drink.
The strong suggestion, as termed by the DOE psychiatrist, that the individual continued to drink,
despite his claims to the contrary, at the very least raises questions regarding the individual’s
honesty.  And I find nothing in the record that would sufficiently resolve those concerns.
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Subsequent blood tests given to the individual in July 2002 show a reduction in the presence of liver
enzymes.  But, as the DOE psychiatrist points out, this tends to raise more questions than it resolves:

The major point, however, is that these two liver enzyme levels have gone down quite a bit
since the time I saw him. 

Now, that's kind of a good news/bad news phenomena, as I was telling [the DOE counsel].
The good news is that his liver enzyme levels have gone down.  Since I saw him five months
earlier, his levels have gone down.  Since I saw him five months earlier, I also had evidence
in this packet, or subsequent packet, that in July he began documented attendance at AA
meetings.

The obvious inference to me is that he is mending his ways and he's drinking less.  He
received a notification letter in May, started documented AA attendance in July, and then
now five months later, his liver enzyme levels are way down.  So that's the good news.

The bad news is, by inference, it means that the reason why his enzymes were elevated when
he saw me was alcohol.  It makes it even more likely that the reason for his elevation in liver
enzymes when he saw me was alcohol. 

In sum, the legitimate security concerns raised about the individual’s dishonesty have not been
resolved, both because not enough time has past since his most recent admitted falsification, and also
because the blood test results discussed above raise unresolved questions regarding the individual’s
honesty, including in his sworn testimony in this proceeding.

2.  Diagnosis of Alcohol Abuse

As for the individual’s alcohol-related problems, the individual presents no security concern so long
as he abstains from drinking.  While there are some discrepancies, discussed above, regarding when
the individual stopped drinking, there seems to be agreement that by July 2002, the individual was
“clean and sober.”  Thus, the critical factors in this case are the absence or presence of rehabilitation
and the likelihood of recurrence of the individual’s alcohol abuse. 

The DOE psychiatrist described the individual’s risk of relapse as follows:

The chances are 70 percent in the next year that by the end of the year he's not going to have
a drink, and then the following year, probably a 70 percent chance that he's going to make
it through that year, . . .

        
. . . .

[T]he rough figures are that half of the  people each year drop out of sobriety, and I think
he's better than that.
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Tr. at 117.  The individual’s alcohol and drug abuse counselor rated the individual’s risk as “about
the same.”  Id.

Clearly, the individual has taken steps to improve his chances of success, including working with
a counselor and attending AA.  However, in the context of national security, where an individual
is not allowed the benefit of a substantial doubt, I believe that a 30 percent risk of relapse is still too
great.  I also note that, the DOE psychiatrist stated that he would consider “a year of outpatient
substance abuse treatment” as “adequate evidence of rehabilitation or reformation.”  Tr. at 54.
Because of the yet unexplained presence of elevated liver enzymes in the individual’s blood in
February 2002, I am not convinced that the individual has even been abstinent from alcohol for that
long.

Thus, while I consider the concerns raised by the individual’s false statements to be significantly
more serious that those related to his use of alcohol, the latter concerns remain, at this point, not
sufficiently resolved.

III.  Conclusion

Upon consideration of the record in this case, I agree with the local security office that there is
evidence that raises a substantial doubt regarding his eligibility for a security clearance, and I do not
find sufficient evidence in the record that resolves this doubt.  Therefore, because I cannot conclude
that restoring the individual’s access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest, it is my opinion that the
individual’s access authorization should not be restored.  10 C.F.R. § 710.27(a).  The individual may
seek review of this Decision by an Appeal Panel under the procedures set forth at 10 C.F.R. §
710.28.

Steven J. Goering
Hearing Officer
Office of Hearings and Appeals

Date: February 13, 2003



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to in this Decision as access authorization or a security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

April 8, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Case Name: Personnel Security Hearing

Date of Filing:                     June 10, 2002   

Case Number:         VSO-0554

This Decision concerns the eligibility of XXXXXXXXXXXXXX (hereinafter referred to as "the individual") for
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."1/ 

I.  Background

The individual is employed by a Department of Energy (DOE) contractor, which requested a security clearance
on his behalf. The ensuing background investigation revealed information that raised concerns regarding the
individual’s eligibility for a security clearance. In order to further investigate these concerns, the DOE conducted
a Personnel Security Interview (PSI) with the individual. During this PSI, the individual discussed his history of
alcohol use and incidents related to that use. Because the PSI did not adequately address the DOE’s concerns,
the individual was referred to a DOE consultant psychiatrist (hereinafter referred to as “the DOE psychiatrist”)
for an agency-sponsored evaluation. 

After reviewing the transcript of the PSI and the DOE psychiatrist’s report, the Personnel Security Director of
the local DOE Office determined that derogatory information existed which cast into doubt the individual’s
eligibility for access authorization. The Director informed the individual of this determination in a letter which set
forth in detail the DOE’s security concerns and the reasons for those concerns. I  will hereinafter refer to this letter
as the Notification Letter. The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for access authorization.



- 2 -

The individual requested a hearing on this matter.  The Director forwarded the individual’s request to the Office
of Hearings and Appeals and I was appointed the Hearing Officer.  The hearing was convened near the
individual’s job site, and nine witnesses testified. The DOE psychiatrist and a co-worker of the individual testified
for the DOE. Testifying for the individual were his wife, two friends, his supervisor and two other co-workers,
and the individual himself. 

II.  Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession of the
DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This information pertains
to paragraphs (h) and (j) of the criteria for eligibility for access to classified matter or special nuclear material set
forth at 10 C.F.R. § 710.8. Paragraph (h) defines as derogatory any information indicating that the individual has
“[a]n illness or mental condition of a nature which, in the opinion of a psychiatrist or a licensed clinical
psychologist, causes, or may cause, a significant defect in judgment or reliability.” Paragraph (j) refers to
information that the individual has “[b]een, or is, a user of alcohol habitually to excess, or has been diagnosed by
a board-certified psychiatrist or a licensed clinical psychologist as alcohol dependent or as suffering from alcohol
abuse.” Both of these criteria relate to the individual’s use of alcohol. As support for these security concerns, the
Letter refers to the DOE psychiatrist’s diagnosis, in which he found that the individual suffered from alcohol abuse,
and is in the early stages of alcohol dependence. The Letter also cites the individual’s February 1994 arrest for
Obstructing an Officer, an altercation with a friend in “1994 or 1995,” and a relationship with a woman in 1998
during which they frequently argued. All of these incidents occurred shortly after, or in conjunction with, the
individual’s use of significant amounts of alcohol. Finally, the Letter refers to the individual’s accounts during the
PSI of various periods of excessive use of alcohol from his sophomore year in high school until September 2001.

  
III.  Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in these
proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and circumstances, and
make a “common-sense judgment . . . after consideration of all the relevant information.”  10 C.F.R. § 710.7(a).
I must therefore consider all information, favorable or unfavorable, that has a bearing on the question of whether
restoring the individual’s security clearance would compromise national security concerns. Specifically, the
regulations compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes;  the likelihood of continuation or recurrence of the conduct; and any other relevant and
material factors.  10 C.F.R. § 710.7(c).    

A DOE administrative proceeding under 10 C.F.R. Part 710 is “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 
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710.21(b)(6). Once the DOE has made a showing of derogatory information raising security concerns, the burden
is on the individual to produce evidence sufficient to convince the DOE that restoring his access authorization
“would not endanger the common defense and security  and  would  be  clearly  consistent  with  the  national
interest.”   10 C.F.R. § 710.27(d). See Personnel Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752
at 85,511 (1995) (affirmed by OSA, 1996), and cases cited therein. After careful consideration of the factors
mentioned above and of all the evidence in the record in this proceeding, I find that the individual has failed to
make this showing, and that he should not be granted a clearance at this time.   

For the most part, the individual does not dispute the factual allegations set forth in the Notification Letter. Instead,
he contends that sufficient mitigating factors exist to indicate that restoring his clearance would not endanger
national security. Specifically, he contends that he has stopped abusing alcohol and is therefore no longer an
unacceptable security risk. The individual’s six witnesses, and the individual himself, testified in support of this
claim. 

The individual’s wife testified that she met the individual in 1995, and has been involved with him continuously
since 1997. In that time, she said, she has never considered the individual to be an abuser of alcohol. Hearing
Transcript (Tr.) at 22. She stated that when they began dating, he would have “a beer or two when we would go
out to dinner together,” and that she had never seen him intoxicated during this period.  Tr. at 17. Until recently,
she testified, the individual would drink on some, but not all, weekends. Tr. at 18. However, she added that the
individual has not consumed alcohol since the beginning of this administrative review process, and that, to her
knowledge, he last consumed alcohol on June 15, 2002 at a friend’s wedding, when he had four beers. Tr. at 17.
The last time that he drank to intoxication, she stated, was during the summer of 2001. Tr. at 19. She said that
the individual’s drinking has not had an adverse effect on their marriage or on the individual’s relationships with
his friends and family, or on his job performance. Tr. at 21-22. Finally, she testified that, although the individual
had committed himself to either cutting down his alcohol consumption dramatically or stopping it altogether, she
did not think that he needed to quit unless it was necessary to keep his clearance. Tr. at 23. 

The individual’s supervisor and co-workers all testified that the individual was an excellent employee, and that
none of them had seen any indication, either at work or in their limited social interactions with the individual, that
he was consuming alcohol to excess. Tr. at 72-79; 94-113. The individual’s two friends also testified. Both
indicated that they had known the individual for at least 15 years, and had socialized with him extensively during
that time. One friend testified that although he has seen the individual consume alcohol on occasion, he has never
seen him drunk and does not think that he has a drinking problem. Tr. at 83-85. The second friend stated that he
has also seen the individual drink alcohol on social occasions, and has seen him become intoxicated, with the last
such instance occurring “maybe two, three years ago.” Tr. at 89. However, the second friend said that this was
an isolated occurrence, that the individual’s alcohol consumption has not interfered with his personal obligations,
and that he does not believe that the individual has a drinking problem. Tr. at 90, 93.   
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2/ The Individual stated that this relationship took place from 1992 until early 1995, and not in 1998
as is alleged in the Notification Letter. 

The individual testified that, although in his early college years he “could have been an abuser,” he does not now
merit such a diagnosis. Tr. at 32. He said that after seeing the DOE psychiatrist, he decided to seek further
professional help to determine whether he had a drinking problem. He had two substance abuse education
sessions with a licensed therapist, who then referred him to a psychiatrist for an evaluation. Tr. at 32-33;
Individual’s Exhibit 20. The psychiatrist concluded that the individual was not currently an alcohol abuser.
Individual’s Exhibit 22. The individual confirmed that his last usage of alcohol occurred in June 2002 at his friend’s
wedding, when he had “three or four beers.” Tr. at 47. He stated that his intention is “to either quit completely
or cut back” his alcohol use. Tr. at 38. 

The individual then addressed the DOE’s concerns regarding his history of alcohol use. He testified that the
relationship with the woman that was referred to in the Notification Letter was “volatile,” but that alcohol was not
the catalyst of their conflicts. “We were incompatible with each other, and we would argue. . . . I’m not going to
say that I wasn’t having a few beers when we argued . . . .But it was not a catalyst, and it didn’t provoke fights
to the utmost.” Tr. at 40-41. 2/ Other than his 1994 arrest for Obstruction of Justice, the individual added, he has
not been arrested for any reason. Regarding the altercation with a friend “in 1994 or 1995" referred to in the
Letter, he said that he and the friend “were drinking alcohol, but I don’t believe that alcohol was the sole initiating
factor. It was a matter of machismo if anything. I mean, alcohol wasn’t a catalyst in that. He went to a different
school than I did . . . and . . . we were rivals . . . so it got a little heated like that.” Tr. at 46. He added that the
last time that he was intoxicated was during the summer of 2001, and that he has curbed his alcohol consumption
in recent months because of this proceeding. Tr. at 47. The individual concluded that he should get a clearance
“because I am reliable, trustworthy, and I use good judgement, and I don’t abuse or use alcohol in excess right
now, and I don’t intend to in the future.” Tr. at 49. 

In support of these contentions, the individual submitted a number of exhibits, including favorable employee
evaluations, written accolades from co-workers, results of blood tests performed in January 2000, February 2001
and February 2002, and a letter from the individual’s psychiatrist. The blood tests appear to show normal liver
function, and in his letter, the psychiatrist states that, based on information obtained from the individual, he has
significantly changed his drinking habits. Individual’s Exhibits 10-12, 22. 

After reviewing this evidence and the record as a whole, I am convinced that the individual is an excellent
employee who has abstained from alcohol use since June 2002, and whose alcohol use for several years prior
to that date had not adversely affected his job performance or his personal relationships. However, for the reasons
that follow, I cannot conclude that the individual has adequately addressed the security concerns set forth in the
Notification Letter. 
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As an initial matter, it is essentially uncontroverted that the individual abused alcohol while in college in the early
to mid 1990s. The DOE psychiatrist based his diagnosis in part on information about the individual’s drinking
during this period that he obtained from the transcript of the PSI. For example, during the interview, the individual
was asked 

Q. ...Has alcohol ever interfered with your schoolwork, with your job, with your home life, with
your family, with your friends?
A. ...I guess you could say it interfered with my school life ‘cause I . . . missed class sometimes
. . . . 

***
Q. You missed classes . . . why?
A. ...just staying out late and drinking some beers and just not going to class the next day.

PSI at 82. In his Report, the DOE psychiatrist concluded that this admission satisfied criterion A1 of the
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR) standards
for substance abuse (i.e., “recurrent substance use resulting in a failure to fulfill major role obligations at work,
school or home” such as “substance-related absences, suspensions, or expulsions from school”). DOE Exhibit
8 at 13. He also cited the individual’s arrest and his confrontations with others as evidence of the adverse effects
that the individual’s alcohol consumption was having on his life during this period. Regarding the arrest, the
individual admitted that he drank “about six, seven beers,” and “was not drunk,” but “just . . . buzzed” before the
events that led to his encounter with the police. PSI at 24, 26. He further stated that, prior to the altercation with
his friend in “1994 or 1995," they were both drinking alcohol. When asked whether the alcohol was a contributing
factor to his behavior, the individual answered “Probably, yes.” Tr. at 39-40. Some of the individual’s arguments
with a female friend during the early nineties were also preceded by alcohol use. PSI at 53. During one argument,
the individual accidently struck her arm while closing a car door. He stated that he had consumed eight to ten
beers in the eight hours before this incident. PSI at 46. When asked whether the alcohol had affected his behavior,
he said “It was probably both ways . . .She had been drinking too . . .it might have [been a] contributing factor[].”
Id. In his letter, even the individual’s own psychologist wrote “I would certainly agree [that the individual] has
abused alcohol in the past in a serious fashion, leading to legal consequences.” Individual’s Exhibit 22.

If the individual’s history of excessive drinking were limited to a period ending in the mid-nineties, it might be
possible for me to conclude that this security concern had been mitigated by the passage of time. Unfortunately,
the record in this matter supports the DOE psychiatrist’s conclusion that the individual was habitually using alcohol
to excess as late as 2001. DOE Exhibit 8 at 14, 15, footnotes 10 and 11. During his evaluation, the DOE
psychiatrist asked the individual what was the largest number of beers he has drank on a Saturday. 

He replied “10-12.” I asked him, “How many times in the last year have you drank 10-12 beers
on a Saturday?” He replied, “Five to ten.” I then asked [the individual] to define “intoxication”
. . . [and] asked him “How many drinks does it take for you 
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3/ At the hearing, the individual testified that the alcohol consumption figures he gave during the PSI
and the DOE-sponsored psychiatric evaluation were “a little bit overestimated due to the fact that
I didn’t want to underestimate and lie.” Tr. at 47. However, he did not provide revised
consumption amounts, nor, more importantly, independent corroboration of those allegedly lower
amounts.

4/ At present, assuming the testimony on the individual’s behalf to be correct, and assuming continued
(continued...)

to get intoxicated by [your] definition?” He replied, “Twelve plus beers.”I then asked him, “How
many times in the past year do you think you were intoxicated by [your] definition?” He replied,
“8-10 times.”3/

Based on the information presented to him, the DOE psychiatrist concluded that the individual “is a user of alcohol
habitually to excess and suffers from alcohol abuse and in addition is in the early stages of alcoholism (alcohol
dependence).” DOE Exhibit 8 at 30. He further found that this condition causes or may cause a significant defect
in the individual’s judgement and reliability. As support for this finding, the DOE psychiatrist cited the individual’s
statements to him that in the previous year, the individual had driven a motor vehicle after consuming 13 drinks,
and on eight to ten other occasions had driven after consuming eight to ten beers over a five to six hour period.
DOE Exhibit 8 at 28-29. The individual testified that he has never been arrested for any alcohol-related traffic
offense. Tr. at 45. However, given the preceding information, this appears to be more the result of good fortune
than of the exercise of sound judgement by the individual. I agree that this behavior demonstrates a significant
defect in the individual’s judgement, and I conclude that the DOE psychiatrist’s findings are adequately supported
by the record in this proceeding. 

To the individual’s credit, I am convinced that he has remained abstinent since June 2002. However, this falls far
short of an adequate showing of rehabilitation or reformation. In his evaluation, the DOE psychiatrist stated that,
in order to adequately demonstrate rehabilitation or reformation, the individual would have to complete a
professionally-led substance abuse treatment program or regularly attend Alcoholics Anonymous meetings while
completely abstaining from alcohol use for at least two years, or, if no outside intervention is obtained, he would
have to completely abstain from alcohol use for at least three years. DOE Exhibit 8 at 28. This the individual has
not done. 

In his letter, the individual’s psychiatrist states that, given the individual’s limited drinking at present, he believes
that “mandating a rehabilitation program is probably excessive . . .” Individual’s Exhibit 22 at 1. However, the
individual’s psychiatrist does not contest the DOE psychiatrist’s diagnosis, nor does his letter set forth any specific
course of action that he believes the individual should follow. Moreover, the DOE psychiatrist’s evaluation does
not “mandate” any rehabilitation program. It merely sets forth an expert opinion as to what the individual would
have to show in order to demonstrate rehabilitation or reformation. Indeed, according to the DOE psychiatrist,
the individual could show reformation without undergoing a rehabilitative program by demonstrating abstinence
from alcohol use for at least three years. 4/ I further note that the individual’s psychiatrist 
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4/ (...continued)
sobriety since the hearing, he has abstained from alcohol use only for a period of 10 months.

did not testify at the hearing, and was therefore unavailable for questioning. For these reasons, I attribute little
weight to the individual’s psychiatrist’s letter. I conclude that the individual has not rebutted the DOE psychiatrist’s
conclusions, that he has not adequately demonstrated rehabilitation or reformation from alcohol abuse, and that
he has therefore failed to successfully resolve the DOE’s security concerns under paragraphs (h) and (j).

IV. Conclusion

As explained in this Opinion, I find that the information presented by the individual does not adequately address
the DOE’s security concerns. Based on the record in this proceeding, I am therefore unable to conclude that
granting the individual access authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.  Accordingly, I find that the individual should not be granted access
authorization.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: April 8, 2003
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* The original of this document contains information which is
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November 27, 2002
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 10, 2002

Case Number: VSO-0555

This Decision concerns the eligibility of XXXXXXXXXXX (hereinafter referred to as the
“individual”) to hold an access authorization under the regulations set forth at 10 C.F.R. Part 710,
entitled “Criteria and Procedures for Determining Eligibility for Access to Classified Matter or
Special Nuclear Material.”  A Department of Energy Operations Office (DOE Operations Office)
suspended the individual’s access authorization under the provisions of Part 710.  This Decision
considers whether, on the basis of the evidence and testimony presented in this proceeding, the
individual’s access authorization should be restored.  As set forth below, it is my decision that the
individual’s security clearance should not be restored.

I. Background

The individual is employed by a contractor at a DOE facility, and held an access authorization for
six years. In February 2002, DOE conducted a Personnel Security Interview (PSI) with the
individual.  DOE Exhibit 6-1.  The DOE suspended the individual’s access authorization in February
2002 as a result of derogatory information that is set forth in the Notification Letter, and is
summarized below.

The Notification Letter states that the derogatory information regarding the individual falls within
10 C.F.R. § 710.8(f).   The DOE Operations Office invokes Criterion F on the basis of information
that the individual has deliberately misrepresented, falsified, or omitted significant information from
a Personnel Security Questionnaire, a Questionnaire for Sensitive Positions, a Questionnaire for
National Security Positions (QNSP), a personnel qualifications statement, a personnel security
interview, written or oral statements made in response to official inquiry on a matter that is relevant
to a determination regarding eligibility for DOE access authorization, or proceeding conducted
pursuant to Sections 710.20 through 710.31. Letter from Director, Personnel Security Division, to
Individual (April 30, 2002) (Notification Letter).  In this regard, the Notification Letter states that:
(1) in a 1996 PSI, the individual intentionally concealed the fact 
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that he was fired from a job in 1995, and also intentionally concealed the fact that he had used illegal
drugs until 1995;  (2) in a 2002 PSI, the individual finally admitted that he used marijuana until
1995, even though he had omitted this illegal activity from a QNSP that he submitted on July 24,
1996; and (3) the individual deliberately withheld information about his 1995 drug use in a 1996 PSI
and 1996 QNSP because he was trying to conceal this information from DOE. 

In a letter to DOE Personnel Security, the individual exercised his right under Part 710 to request
a hearing in this matter.   10 C.F.R. § 710.21(b).  On June 11, 2002, I was appointed as Hearing
Officer in this case.  After conferring with the individual and the appointed DOE counsel, 10 C.F.R.
§ 710.24, I set a hearing date. At the hearing, the DOE counsel called a DOE personnel security
specialist as its only witness.  The individual, who was not represented by counsel, testified at the
hearing and also elected to call his girlfriend and two colleagues as witnesses.  The transcript taken
at the hearing shall be hereinafter cited as “Tr.”  Various documents that were submitted by the DOE
counsel during this proceeding constitute exhibits to the hearing transcript and shall be cited as “Ex.”
 Documents submitted by the individual shall be cited as “Indiv. Ex.”

II.  Analysis

The applicable regulations state that “[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all relevant information, favorable or
unfavorable, as to whether the granting of access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest.”  10 C.F.R. §
710.7(a).  Although it is impossible to predict with absolute certainty an individual’s future
behavior, as the Hearing Officer, I am directed to make a predictive assessment.  There is a strong
presumption against the granting or restoring of a security clearance.  See Department of Navy v.
Egan, 484 U.S. 518, 531 (1988) (“clearly consistent with the national interest” standard for the
granting of security clearances indicates “that security determinations should err, if they must, on
the side of denials”); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499
U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties,
the evidence presented and the testimony of the witnesses at the hearing convened in this matter.
In resolving the question of the individual’s eligibility for access authorization, I have been guided
by the applicable factors prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of
the conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the
conduct; the voluntariness of the participation; the absence or presence of rehabilitation or
reformation and other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; the likelihood of continuance or recurrence; and other
relevant and material factors.  After due deliberation, it is my opinion that the individual’s access
authorization should not be restored as I conclude that such restoration would create an unacceptable
security risk.  10 C.F.R. § 710.27(a).  The specific findings that I make in support of this
determination are discussed below.
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1/ According to the personnel security specialist, a drug certification is only offered to an
individual when the personnel security specialist feels confident that the issues regarding that
individual’s  drug use have been resolved by information provided at the PSI.  Tr. at 22.

A.  Findings of Fact

The facts in this case are uncontested.  While working for a local company in 1995, the individual
tested positive for marijuana on a random drug test and was fired as a result.  Tr. at 23-25.  The
individual then secured a job with a DOE contractor, where he has been employed for six years in
a job that required that he maintain a security clearance.  Tr. at 172.  As part of the hiring process
for this job, the individual completed a QNSP in September 1996.  Ex. 6 at 40-55.  In response to
a question asking if he had ever been fired or left a job following allegations of misconduct or
unfavorable circumstances, the individual answered “No.”  Ex. 6 at 49.  In response to a question
asking if he had used marijuana illegally in the last seven years, he answered “No.”  Ex. 6 at 50.  In
December 1996, the individual was interviewed by DOE security in a PSI.  Ex. 7.  During the PSI,
the individual recounted his past drug use, and told the DOE personnel security specialist that he had
last used drugs in 1986.  Tr. at 40-41.  Further, the individual memorialized his commitment to
abstain from drugs in the future by signing a  drug certification.   Tr. at 59-64.    DOE then granted1

a clearance to the individual.  Ex. 2.

In 2001, DOE security received a request to upgrade the individual’s access, and initiated an
investigation for the upgraded security level.  Ex. 3.  During the investigation, DOE learned that the
individual had been fired from a job in 1995 after failing a random drug test.  Ex. 4.  This discovery
triggered a new interview because the individual had not mentioned the termination in his QNSPs,
and because he had assured DOE in 1996 that he had not used drugs since 1986.  Ex. 4.  During a
PSI conducted in February 2002, the individual admitted that he had been fired from his job in 1995
after testing positive for marijuana, and he also admitted that he had last used drugs in October 1995,
not in 1986 as he stated in his 1996 PSI.  Ex.8 (2002 PSI) at 9.  Later that year, the manager of the
DOE Operations Office suspended the individual’s clearance.   Notification Letter at 1.  The
individual requested a hearing on June 10, 2002.  Letter from Individual to Director, OHA (June 10,
2002) (Request for Hearing).

B.  Analysis

1.  Security Concerns Associated with Derogatory Information

The personnel security specialist testified that DOE security “has a concern when an individual has
deliberately misrepresented, falsified, or omitted significant information from either a questionnaire
for national security position, a personnel security interview, or written or oral statements made in
response to an official inquiry with regard to a security clearance.”  Tr. at 27.  According to the
personnel security specialist, the individual also misrepresented information to the DOE when he
did not fully disclose the extent of his illegal drug use.  Id.   Personnel security specialists have
testified in previous cases that 
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falsification concerns DOE because the security program is based on trust, and it is difficult for the
DOE to trust people who give false information.   Personnel Security Hearing, Case No. VSO-0466,
28 DOE ¶ 82,829 ) (December 19, 2001).  The DOE questions whether the person who lied can
carry out the security program policies and procedures if they are not honest about information
regarding their personal behavior.  Id.  In addition, the individual who falsifies, misrepresents, or
omits information could be subject to duress, pressure or coercion because of their dishonest act.
Id; see also Personnel Security Hearing, Case No. VSO-0499, 28 DOE ¶ 82,850 (March 15, 2002).

2.  Mitigation

Our cases have previously set out several factors for consideration in mitigating a charge of
falsification.  The factors for consideration are: (1) whether the individual came forward voluntarily
to renounce his falsifications; (2) the length of time the falsehood was maintained; (3) whether a
pattern of falsification is evident; and (4) the amount of time that has transpired since the
individual’s admission of the truth.  See Personnel Security Hearing, Case No. VSO-0466, 28 DOE
¶ 82,829 (December 19, 2001) citing Personnel Security Hearing, Case No. VSO-0319, 27 DOE ¶
82,851 (2000), affirmed (OSA 2000). After examining this case in light of those factors and the
precedent set by our earlier cases, I find that I cannot recommend that the individual’s clearance be
restored.

It is true that the individual admitted, in February 2002, that he provided false information to the
DOE in his1996 PSI when he stated that he had not used drugs in 10 years and that he had never left
a job under unfavorable circumstances.  In fact, in his request for a hearing, he wrote that the
intentional omission of  both his termination in October 1995 due to a positive drug test and his
marijuana use from 1986 until 1995 was a “foolish and immature act.”  Request for Hearing at 1.
As additional mitigation, he offers testimony that while filling out an updated QNSP in 2001, he
simply transferred information from the 1996 electronic copy (which contained misrepresentations
and omissions) to the new version.  Tr. at 28-29.  The individual contends that he forgot about the
1995 firing, and that if he had “reviewed [his] questionnaire more thoroughly and realized [his] prior
omissions, [he] would have come forward immediately.”  Id. at 2.  Finally, the individual presented
three credible witnesses who testified to his honesty and reliability in his personal life and in the
workplace.  Tr. at 12-13, 35-37, 45-46, 48; Indiv. Ex. 1-2.  

Notwithstanding the information above, I find that the individual has not successfully mitigated the
charge of falsification.  First, the individual did not come forward voluntarily with a correction to
the misrepresentations in his 1996 PSI, his 1996 QNSP, or his 2001 QNSP.  He did not admit the
falsification until 2002, when a personnel security specialist asked him about the circumstances
under which he left his job at the end of 1995.  Tr. at 48.  Compare Personnel Security Hearing,
Case No. VSO-0037, 25 DOE ¶ 82,778 (1995), affirmed (OSA Feb. 22, 1996) (voluntary disclosure
by the individual), with Personnel Security Hearing, Case No. VSO-0327, 27 DOE ¶ 82,844 (April
20,2000) (falsification discovered by DOE security).  The personnel security specialist testified at
the hearing that the timing of  an individual’s admission of a falsehood determines whether that
admission can mitigate the falsification charge.  Tr. at 30.  Second, the individual maintained the
falsehood for almost six years, from September 
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2/  I also find that the charge cannot be mitigated by immaturity.  Even though the individual
described his actions as “foolish and immature,” he was a mature adult in his mid-30s when
he provided false information on his first QNSP.  See Request for Hearing at 1.

1996 until February 2002.  During that time, there were many opportunities for the individual to
correct his falsifications.  Third, the individual provided false information more than once-- he twice
submitted a QNSP to DOE that contained falsifications and omissions.  The individual did not
attempt to correct his errors on the second questionnaire, but merely transferred information from
the old to the new.  

Finally, only seven months had elapsed from the date when the individual finally admitted the truth
to the date of the hearing.    Our previous cases have stated that a subsequent pattern of responsible
behavior is key to mitigating security concerns arising from irresponsible behavior.  See Personnel
Security Hearing, Case No. VSO-0499, 28 DOE ¶ 82,850 (March 15, 2002).  In most cases, a
substantial period of time has passed since the falsification, allowing an observation of the
individual’s behavior in order to determine reformation.   See Personnel Security Hearing, Case No.
VSO-0448, 28 DOE ¶ 82,816 (2001) (11 months not sufficient to mitigate four year period of
deception); Personnel Security Hearing, Case No. VSO-0327, 27 DOE ¶ 82,844 (April 20, 2000),
(less than one year of truthfulness insufficient to overcome long history of misstating professional
credentials); Personnel Security Hearing, Case No. VSO-0289, 27 DOE ¶ 82,823 (1999) (19 months
since last falsification not sufficient evidence of reformation).  Given the facts of this case, I cannot
find that seven months is a sufficient period of time to determine whether the individual has
mitigated the security concerns associated with a six year period of deception.

In order to determine the individual’s eligibility for access authorization, I am guided by the factors
in 10 C.F.R. § 710.7 (c).  See Section II, supra.  The individual admitted that his falsification was
motivated by a desire to retain his job.  Tr. at 48.  The individual twice omitted significant
information from his QNSP, most recently one year prior to the hearing.  He did not admit his
omissions and falsifications until seven months prior to the hearing, and then only after DOE
discovered the discrepancies and called him in for an interview.  By hiding the truth from DOE for
six years, the individual demonstrated a high vulnerability to pressure, coercion, exploitation or
duress in order to keep his job.   See 10 C.F.R. § 710.7 (c).     2

III.  Conclusion

As explained above, I find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8 (f)
in suspending the individual’s access authorization.  The individual has not presented adequate
mitigating factors to alleviate the legitimate security concerns of the DOE Operations Office.  In
view of this criterion and the record before me, I find that restoring the individual’s access
authorization would create an unacceptable security risk.  Accordingly, I find that the individual’s
access authorization should not be restored.  
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The individual may seek review of this Decision by an Appeal Panel under the procedures set forth
at 10 C.F.R. § 710.28. 

Valerie Vance Adeyeye
Hearing Officer

Office of Hearings and Appeals

Date: November 27, 2002



1/ Access authorization is defined as an administrative determination that an individual is
eligible for access to classified matter or is eligible for access to, or control over, special
nuclear material. 10 C.F.R. § 710.5(a).  Such authorization will be referred to from time to
time in this Decision as access authorization or security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

                                                       January 22, 2003 
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 10, 2002

Case Number:    VSO-0556

This Decision concerns the eligibility of  XXXXXXX (the Individual) to possess an access
authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710,
Subpart A, entitled "General Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material."  1/ A DOE Operations Office suspended the
Individual’s access authorization pursuant to the provisions of Part 710. As discussed below, after
carefully considering the record before me in light of the relevant regulations, it is my decision that the
Individual’s access authorization be restored.

I. Background

The Individual is employed by a contractor at a DOE facility. During the course of a background
investigation, potentially derogatory information was discovered concerning the Individual’s prior
consultation with a psychiatrist (First Psychiatrist) for depression. The Individual then participated in
a Personnel Security Interview (PSI) conducted by the local security office concerning the First
Psychiatrist’s diagnoses of Depression and Alcohol Dependence.  Later, the Individual was examined
by a DOE consultant psychiatrist (DOE Psychiatrist) and in a February 2002 report, the DOE
Psychiatrist diagnosed the Individual as suffering from Alcohol Dependence, in partial sustained
remission. The DOE Psychiatrist opined that the Individual had not demonstrated sufficient evidence
of reformation or rehabilitation. The DOE Psychiatrist also found that the Individual’s alcohol
dependency could cause a defect in judgment or reliability.

Because the derogatory information concerning the Individual  had not been resolved, the local DOE
Office obtained authority to initiate this administrative review proceeding. The local DOE Office then
issued a 
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2/ Criterion J refers to information indicating that an individual has “[b]een, or is, a user of
alcohol habitually to excess, or has been diagnosed by a board-certified psychiatrist or a
licensed clinical psychologist as alcohol dependent or as suffering from alcohol abuse.” 10
C.F.R. § 710.8(j). Criterion H refers to information indicating that an individual suffers from
“an illness or mental condition of a nature which, in the opinion of a psychiatrist or licensed
clinical psychologist, causes or may cause a significant defect in judgment or reliability.”
10 C.F.R. § 710.8(h). 

Notification Letter to the Individual, citing the DOE Psychiatrist’s diagnosis of Alcohol Dependence
and the Individual’s admission that he was continuing to consume alcohol while taking antidepressant
medication as derogatory information that created a substantial doubt as to the Individual’s eligibility
for an access authorization under 10 C.F.R. § 710.8(j) (Criterion J) and (h) (Criterion H).   2/ 

Upon receipt of the Notification Letter, the Individual filed a response to the Notification Letter and
requested a hearing.  The DOE transmitted the Individual's hearing request to the Office of Hearings
and Appeals (OHA) Director, and the OHA Director appointed me as the Hearing Officer in this case.
10 C.F.R. § 710.25(a), (b).  I convened a hearing in this matter within the time frame prescribed by the
DOE regulations. 10 C.F.R. § 710.25(g). 

At the hearing, the Individual represented himself and offered his own testimony as well as the
testimony of the First Psychiatrist from whom he had received treatment in 1999, the psychiatrist from
whom he is currently receiving treatment (Treating Psychiatrist), and an ex-girlfriend. The local DOE
office presented two witnesses, a Personnel Security Specialist and the DOE Psychiatrist. The local
DOE Office entered 18 exhibits into the record (Exhibits 1-1 to 6-1); the Individual tendered 10
exhibits (Ind. Exhibits 1-10).  On November 18, 2002, I closed the record in this case when I received
the hearing transcript (hereinafter referred to as “Tr.”). 

II. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where “information is received
that  raises a question concerning an individual’s continued access authorization eligibility." 10 C.F.R.
§ 710.10(a).   After a question concerning an individual’s eligibility for an access authorization has
been raised, the burden shifts to the individual who must come forward with convincing factual
evidence that "the grant or restoration of access authorization to the individual would not endanger the
common defense and security and would be clearly consistent with the national interest."  See 10 C.F.R.
§ 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have been guided
by the applicable factors prescribed in 10 C.F.R. § 710.7(c):  the nature, extent, and seriousness of the
conduct; the circumstances surrounding the conduct, to include knowledgeable participation; the
frequency and recency of the conduct; the age and maturity of the individual at the time of the conduct;
the voluntariness of the participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral 
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changes; the motivation for the conduct; the potential for pressure, coercion, exploitation, or duress;
the likelihood of continuance or recurrence; and other relevant and material factors.

After consideration of all the relevant information in the record, I conclude for the reasons set forth in
this Opinion that the local DOE Office properly invoked Criteria J and H. However, I also find that the
security concerns raised by the derogatory information have been sufficiently mitigated.  Consequently,
it is my decision that the Individual’s access authorization should be restored.

III.  Findings of Fact and Analysis

The derogatory information concerning Criterion H and Criterion J centers on the Individual’s
diagnosis of Alcohol Dependence. It is beyond dispute that a diagnosis of Alcohol Dependence raises
security concerns. In response, the Individual maintains that he is not in fact alcohol dependent and that
he was incorrectly diagnosed by the DOE Psychiatrist. Most of the facts in this case are not disputed.
I present a brief synopsis of the relevant facts below.

The Individual sought treatment sometime around 1996 for depression. Exhibit 3-2 at 14 (Treatment
Report at 1). The Individual was given an antidepressant drug. Due to side effects the Individual
discontinued taking the drug and tried to cope with his depression by himself. Exhibit 3-2 at 14-15
(Treatment Report at 1-2). In January 1999, the Individual again sought treatment for his depression.
Among his other symptoms, he reported that he was consuming alcohol more than usual over the last
several months, approximately four to five double shots of whiskey a night ever since he began to have
problems in a relationship. Exhibit 3-2 at 15-16 (Treatment Report at 2-3). The Individual would use
the whiskey to help him sleep. Exhibit 3-2 at 16 (Treatment Report at 3); Exhibit 3-1 at 5. In his initial
January 1999 report, the First Psychiatrist diagnosed the Individual as suffering from Dysthymic
Disorder, Major Depressive Episode and from “Alcohol Abuse by Report.” Exhibit 3-2 at 16
(Treatment Report at 3). The First Psychiatrist prescribed an antidepressant drug to the Individual and
referred the Individual to a counselor to be evaluated for possible chemical dependency. Exhibit 3-2
at 17 (Treatment Report at 4); Tr. at 95. The Individual did not see the counselor because his insurance
would not cover the costs. Tr. at 54. He was also advised not to use alcohol for the next three months
but informed the First Psychiatrist that he would not promise to be abstinent. Exhibit 3-2 at 17
(Treatment Report at 4). The Individual continued to see the First Psychiatrist for treatment and
reported to him that his consumption of alcohol had decreased by 60 or 70 percent. Exhibit 3-2 at 12
(2/8/99 Progress Review). In a progress review dated 2/19/99, the First Psychiatrist noted that the
Individual was improving and in the Diagnosis section of the report noted that the Individual suffered
from Dysthymic Disorder, “Major Depressive Disorder, in remission” and “Alcohol Abuse and
Dependency.”  Exhibit 3-2 at 11 (2/19/99 Progress Review).  These diagnoses were also listed in other
progress reviews. Exhibit 3-2 at 4, 6 (5/5/00 Progress Review and 8/2/99 Progress Review).

In April 2001, the Individual stopped taking his prescribed antidepressant medication. Ind. Exhibit 9.
In December 2001, the Individual sought help from the Treating Psychiatrist because the symptoms of
his 
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depression were returning. Ind. Exhibit 9 at 2. The Treating Psychiatrist prescribed antidepressant
medication and the Individual improved.

Pursuant to a background investigation for an upgraded security clearance, the local security office
discovered that the Individual had been treated by a psychiatrist. The local security office then sent the
Individual to be interviewed by the DOE Psychiatrist. Subsequently, the DOE Psychiatrist wrote an
evaluative report on the Individual describing her findings. Exhibit 3-1. The report states that the DOE
Psychiatrist examined the Individual and administered two screening tests for substance abuse, the
Substance Abuse Subtle Screening Inventory (SASSI) and the Alcohol Use Disorders Identification
Test (AUDIT),  both of which did not indicate a substance dependency problem. Exhibit 3-1 at 7-8.
Blood tests failed to disclose elevated liver enzyme levels, which could indicate an alcohol problem.
Exhibit 3-1 at 8-9. However, the DOE Psychiatrist, based upon her review of records submitted by the
DOE, including medical records from the First Psychiatrist, and her interview of the Individual,
determined that he met a sufficient number of the diagnostic criteria of the Diagnostic and Statistical
Manual, 4th Edition (DSM-IV), in order to be diagnosed as suffering from “Alcohol Dependence in
Sustained partial remission.” Exhibit 3-1 at 12. She also opined that as of the date of her report the
Individual had not shown adequate rehabilitation. To demonstrate rehabilitation, the DOE Psychiatrist
recommended a number of treatment programs such as Alcoholics Anonymous combined with
abstinence for the equivalent of  two years. Exhibit 3-1 at 13-14. After his interview with the DOE
Psychiatrist, the Individual stopped consuming alcoholic beverages. As of the date of the hearing, the
Individual had been abstinent for seven months. Tr. at 84,137.  

At the hearing, the DOE Psychiatrist elaborated on her diagnosis. Pursuant to the DSM-IV, for an
someone to be diagnosed as alcohol dependent, an individual must meet three criteria from a list of
criteria for alcohol dependancy. Exhibit. 3-1 at 9. First she determined that the Individual met Criterion
1(a): “a need for markedly increased amounts of the substance [alcohol] to achieve intoxication or the
desired affect.” Tr. at 154-55; Exhibit 3-1 at 9.  This was because in 1998 the Individual had been using
increasing amounts of alcohol in order to go to sleep. Tr. at 154-55,157. She also concluded that the
Individual had met Criterion (5): “a great deal of time is spent in activities necessary to obtain the
substance, . . ., use the substance . . . , or recover from its effects” and Criterion (6) “important social,
occupational, or recreational activities are given up or reduced because of substance  [alcohol] use.”
The DOE Psychiatrist thought these criteria were applicable because during the time he was
experiencing problems with his relationship and increasing his alcohol usage, the Individual stayed at
home mostly and isolated himself. Tr. at 165, 170-71. Additionally, she believed he devoted more and
more time to consuming alcohol during his period of increased alcohol consumption. Tr. at 165, 170-71.
The DOE Psychiatrist also testified that she believed that the Individual also met Criterion (7):
“[alcohol] use is continued despite knowledge of having a persistent or recurrent physical or
psychological problem that is likely to have been caused or exacerbated by [alcohol] . . . .” Tr. at 178.
In this regard she noted that the Individual continued to use alcohol despite the fact he knew that his
depression could be worsened by alcohol since alcohol depresses mood. Tr. at 178. 
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The First Psychiatrist testified that he had treated the Individual in 1999 for Dysthymic Disorder and
major depressive disorder. Tr. at 94. In his initial evaluation of the Individual he had suggested that the
Individual be referred to a chemical dependency counselor for evaluation. Tr. at 95. He also offered the
Individual  voluntary hospitalization for chemical dependency. Tr. at 96. The Individual told him at the
time he thought that if he could get treatment for his depression, the alcohol use would not be a
problem. Tr. at 96. He also recommended to the Individual that he refrain from the use of alcohol for
three months. Tr. at 96. The Individual informed him that he did not see any value to that
recommendation since alcohol was not a problem in his life at the time. Tr. at 96-97. The First
Psychiatrist felt that the Individual’s comment was sincere since many patients would have just
accepted the recommendation without actually implementing it. Tr. at 97. The First Psychiatrist noted
in a progress review dated in February 2000 that the Individual had “dramatically reduced” his alcohol
consumption. Tr. at 98-99. The First Psychiatrist acknowledged that he had also written  in a progress
review that there was “a risk in [the Individual] drinking [alcohol] at all . . . .” Tr. at 99; see Exhibit 3-2
at 10 (2/19/99 Progress Review). He went on to testify, nevertheless, that he had written that because
he believed that the Individual would have the best quality of life without alcohol and that the risk of
the Individual self medicating his depression with alcohol would be reduced. Tr. at 99. However, he
did not think it was critical for the Individual to refrain from alcohol. Tr. at 99. The DOE Psychiatrist
opined that the Individual’s consumption of alcohol did not contribute to the depressive illness from
which the Individual suffered. Tr. at 99-100.

The First Psychiatrist testified that in his reports he listed as a diagnosis “Alcohol Abuse and
Dependency.” Tr. at 101. He speculated that he just carried forward this diagnosis from his earlier
evaluation of the Individual. Tr. at 101. Specifically, concerning this diagnosis, the First Psychiatrist
testified:

I certainly had some concerns about it [the Individual’s alcohol consumption]
initially, but I have no evidence whatsoever, and I think colleagues could argue that
I had slandered him with that diagnosis, considering that I had no solid evidence
whatsoever that alcohol was a problem in his life once the depression cleared.

Tr. at 101.

The First Psychiatrist then reviewed the DOE Psychiatrist Report and stated that in his opinion the
Individual does not suffer from Alcohol Dependency. Tr. at 114-115. With regard to his review of
the DOE Psychiatrist’s report he testified:

I don't see that there is enough evidence -- in all fairness to [the Individual] -- and
fairness has to come  into play somewhere here -- that he -- I mean, the major
evidence for alcohol dependence is that he admitted to me that he was drinking a lot
more than usual since he became more and more depressed, A; and, B, that he did
not feel that alcohol is a problem 
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in his life, so he didn't give up alcohol on my recommendation.  I think those are the
major pieces of evidence. 

On the other hand, the evidence on the other side is much broader.  It hasn't
interfered with the quality of his life.  He hasn't found it difficult or impossible to
stop drinking, to the best of our  knowledge.  He doesn't have elevated enzymes,
doesn't  meet the criteria of [the DOE Psychiatrist’s] tests, hasn't lost a job because
of it, hasn't been reprimanded because of it,  hasn't gotten into trouble with the law
because of it.

Tr. at 115. 

The Treating Psychiatrist testified that the Individual came to see her in December 2001 to be treated
for his depressed mood. Tr. at 45.  She diagnosed the Individual as suffering from “Major
Depression, recurrent” and restarted the Individual on antidepressant medication. See Ind. Exhibit
9 at 5.  The Individual’s alcohol usage was recorded in the Treating Psychiatrist’s written evaluation
of the Individual as “averaging four to five drinks a week” and  she also noted that the Individual
reported “increased drinking when depressed.”  Ind. Exhibit 9 at 3. 

The Treating Psychiatrist was asked by the Individual to review the DOE Psychiatrist’s report
diagnosing the Individual as alcohol dependent. After reviewing the report, she contacted the First
Psychiatrist and reviewed his notes concerning the Individual. Tr. at 52-53;  Ind. Exhibit 1 at 1. The
Treating Psychiatrist testified that she does not believe that the Individual has a problem with
alcohol. Tr. at 66-67.  In coming to this conclusion she noted that the Individual has no history of
treatment for any type of alcohol problem. Tr. at 53-54. Further, the Individual had no history of
Public Intoxication or arrests for Driving While Intoxicated. Tr. at 54. Another reason for her
conclusion was the fact the Individual does not have a history of job loss or a relationship loss
caused by drinking alcohol. Tr. at 55. The Individual by his own report does not have a history of
alcohol withdrawal symptoms or a history of health problems related to alcohol consumption. Tr.
at 56. She testified that alcohol had not contributed to the Individual’s current problem with
depression. Tr. at 57.

The Individual testified that when he was informed that the local security office wanted him to be
evaluated by the DOE Psychiatrist, he thought DOE concern was that he had been treated for
depression. Tr. at 82. The Individual last consumed alcohol two days before the DOE Psychiatrist’s
interview and the Individual  stopped consuming alcoholic beverages and has been abstinent for the
seven months prior to the hearing. Tr. at 84. While the Individual has stopped consuming alcoholic
beverages, he does not believe that he has alcohol problem. Tr. at 203. He testified that if his
clearance were restored he was uncertain if he would resume drinking alcoholic beverages. Tr. at
202-03. When asked why he would  refuse to comply with a  recommendation from his doctor that
he stop consuming alcoholic beverages, he stated that: 
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“Well, to me, see, that's like the statement, "If a doctor asks you to stop eating ice
cream, would you?" with no qualifying factors. That is the way I think.  If you don't
show me why or give me reasons, then that's my response, because  I don't -- with
all respect, I don't see doctors as gods.”

 Tr. at 185. 

An ex-girlfriend of the Individual testified that during a period approximately from July 2001 to
May 2002, the ex-girlfriend saw the Individual approximately three to seven times a week. Tr. at
135-36.She testified that she had not observed the Individual consuming alcohol since February
2002. Tr. at 137. She further testified that she considered the Individual very reliable and would
have no hesitation in leaving her child in the care of the Individual. Tr. at 141-42. 

After reviewing the extensive expert psychiatric testimony presented in this case as well as the other
evidence contained in the record, I find that the Individual does not have an alcohol problem that
raises a security concern. I was particularly impressed with the candid testimony of the First
Psychiatrist who testified persuasively as to the Individual’s condition with regard to his alcohol
consumption. The testimony of the First Psychiatrist and the Treating Psychiatrist is convincing
since their analysis of the Individual’s condition is similar and seems to be much more in accord
with the available facts. First, none of the tests administered to the Individual, the AUDIT, the
SASSI, or any of the liver enzyme tests by the DOE Psychiatrist, indicated that the Individual had
an alcohol consumption problem. Second, the record does not contain any history of the Individual
having a problem with alcohol-related driving offenses or public behaviors.  There is no evidence
that the Individual has had any alcohol-related problems on or off the job. As the First Psychiatrist
points out, the only significant evidence concerning a possible problem with alcohol consumption
lies with the Individual’s statement to the First Psychiatrist that he was using increasing amounts
of alcohol and his refusal to take the advice of the First Psychiatrist to temporarily abstain. Tr. at
115. However, the Individual’s non-problematic use of alcohol since his treatment for depression
and the Individual’s current seven month abstinence outweigh these adverse facts.

The DOE Psychiatrist’s testimony supporting her opinion was unconvincing. Even recognizing that
I am a lay person, her application of Criteria (5) and (6) to the Individual is not persuasive. In her
Report the DOE Psychiatrist quotes the First Psychiatrist’s notes in which he writes: “[the
Individual] reports he spends most of his time alone after work.  He is spending sometime in local
establishments where he is using alcohol to put him to sleep.” Exhibit 3-1 at 10. She also testified
that in her interview with the Individual he characterized his behavior at that time as going home
and starting to consume alcohol. Tr. at 166, 169.  However, it is not clear from the record that the
Individual spent increased time actually trying to obtain and 
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3/ With regard to Criterion (7), there does not appear to be substantial evidence indicating that
the Individual was specifically told that his depression would worsen if he continued to
consume alcohol or that he was specifically advised he should not consume alcohol while
taking antidepressants. The DOE Psychiatrist states in her report and testified that the
Individual told her that he knew alcohol was a depressant and was aware of the risks of
consuming too much alcohol. Exhibit 3-1 at 7; Tr. at 178.  However, it is not clear from the
record as to what the “risk” the Individual was referring to or how significant the Individual
perceived the risk to be. The DOE Psychiatrist also referenced the First Psychiatrist’s notes
in which he wrote “I still think there is a risk of [the Individual] drinking at all but at this
point he certainly has it very well under control.” Exhibit 4-2 at 9 (2/29/99 Progress
Review); Exhibit 3-1 at 11. However, the DOE Psychiatrist’s report goes on to state, “The
only problem that I could see in the medical records was the lack of documentation on
subsequent visits that drinking with medication was not advised.” Exhibit 3-1 at 11. Other
than when the First Psychiatrist suggested that he stop consuming alcohol for three months,
the Individual has maintained that he was not specifically advised that he should not
consume alcohol while taking antidepressants. Exhibit 3-1 at 11. On this point, the Treating
Psychiatrist has testified that in fact she does not always advise her patients of various
potential drug interactions with alcohol. Tr. at 79-80. The First Psychiatrist stated that in the
Individual’s case he believed there is no evidence that consuming alcohol contributed to the
Individual’s depression. Tr. at 99-100. At best, the evidence is mixed as to whether the
Individual continued to use alcohol despite knowledge of having a persistent or recurrent
physical or psychological problem that is likely to have been caused or exacerbated by
alcohol.

consume alcohol or that important social events were given up because of alcohol use especially
since I believe  that  the  Individual  was  suffering   from  depression  at  the  time of  his  increased
alcohol  usage.   3/

In sum, I find that the expert testimony of the First Psychiatrist and the Treating Psychiatrist has
mitigated the security concerns raised by the DOE Psychiatrist’s report.  

IV. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raises a doubt
regarding the Individual’s eligibility for a security clearance. However, I also find sufficient
evidence in the record to resolve this doubt. Therefore, I conclude that restoring the Individual’s
access authorization would not endanger  the common defense  and security and would  be clearly
consistent with the national interest. 
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10 C.F.R. § 710.27(a). Consequently, it is my decision that the Individual’s access authorization
should be restored.  

Richard A. Cronin, Jr.
Hearing Officer
Office of Hearings and Appeals

Date: January 22, 2003
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1/ Access authorization is defined as “an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.” 10 C.F.R. § 710.5(a).
Such authorization will be referred to variously in this Decision as access authorization or security clearance.

2/ On September 11, 2001, the DOE issued revisions of the Part 710 regulations, amending procedures for making
final determinations of eligibility for access authorization.  66 Fed. Reg. 47061 (September 11, 2001).  The
revised regulations were effective immediately upon publication, and govern the present Decision.

* The original of this document contains information which is subject
to withholding from disclosure under 5 U.S.C. 552.  Such material has
been deleted from this copy and replaced with XXXXXXX’s.

January 27, 2003
                                         DEPARTMENT OF ENERGY

                           OFFICE OF HEARINGS AND APPEALS

Hearing Officer Decision

Name of Case: Personnel Security Hearing

Date of Filing: June 11, 2002

Case Number: VSO-0557

This Decision concerns the eligibility of xxxxxxxxxxxxxx(hereinafter referred to as “the individual”)
to hold an access authorization under the Department of Energy (DOE) regulations set forth at
10 C.F.R. Part 710, Subpart A, entitled "General Criteria and Procedures for Determining Eligibility
for Access to Classified Matter or Special Nuclear Material."  1/ A DOE Office suspended the
individual’s access authorization pursuant to the provisions of Part 710.  2/  As discussed below, after
carefully considering the record before me in light of the relevant regulations, I have determined that
the individual’s access authorization should not be restored.

I. Background

For many years, the individual has been employed by a DOE contractor in a position that requires him
to maintain an access authorization. On September 12, 2001, the individual was arrested for “Driving
While Under the Influence” of Alcohol. After the individual reported his arrest to the DOE, the DOE
promptly conducted a Personnel Security Interview (PSI) with the individual to obtain information
regarding the circumstances surrounding the DUI arrest and the extent of the individual’s alcohol use.
After the PSI, the DOE referred the individual to a board-certified psychiatrist (DOE consultant-
psychiatrist) for a mental evaluation. The DOE consultant-psychiatrist examined the individual, and
memorialized his findings in a report (Psychiatric Report or Exhibit 3).  In the Psychiatric Report, the
DOE consultant-psychiatrist opined that the individual suffers from alcohol abuse and does not present
evidence of adequate rehabilitation or reformation. The DOE consultant-psychiatrist also found that
the individual has a mental illness, depression, which is episodic.  Since information creating doubt as
to the individual’s eligibility for a security clearance 
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3/ Criterion H pertains to information that a person has “[a]n illness or mental condition of a nature which, in the
opinion of a psychiatrist or licensed clinical psychologist, causes, or may cause, a significant defect in
judgement and reliability.” 10 C.F. R. §710.8(h).  Criterion J relates to information that a person has “[b]een,
or is, a user of alcohol habitually to excess, or has been diagnosed by a psychiatrist or licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).

remained unresolved after the mental evaluation, the DOE suspended the individual’s security clearance
and obtained authority from the Director of the Office of Safeguards and Security to initiate this
administrative review proceeding.

On April 30, 2001, the DOE issued a letter to the individual which identified the individual’s alcohol
use and mental illness as derogatory information that cast doubt on his continued eligibility for access
authorization.  According to the DOE, the derogatory information fell within the purview of 10 C.F.R.
§ 710.8 (h) and (j). (Criteria H and J respectively.)  3/ On June 11, 2002, the Office of Hearings and
Appeals (OHA) received the individual’s request for an administrative review hearing in this matter
and the OHA Director  appointed me as the Hearing Officer in this case. After securing approval of the
OHA Director to hold the hearing beyond the regulatory time frame specified by the Part 710
regulations, I convened a hearing in this case.

At the hearing, ten witnesses testified. The DOE called the DOE consultant-psychiatrist and a personnel
security supervisor. The individual presented his own testimony and that of seven witnesses: his wife,
his daughter, two co-workers, his supervisor, an addiction counselor and his physician. After the
hearing, I permitted the individual to file a post-hearing submission when it became apparent that the
hearing transcript in the case would be unduly delayed. I received the transcript on December 11, 2002,
and closed the record in the case on December 30, 2002, when I received the individual’s post-hearing
submissions.  

II. Regulatory Standard

A. The Individual’s Burden

A DOE administrative review proceeding under Part 710 is not a criminal matter, where the
government has the burden of proving the defendant guilty beyond a reasonable doubt.  Rather, the
standard in this proceeding places the burden of persuasion on the individual because it  is designed to
protect national security interests. The regulatory standard implies that there is a presumption against
granting or restoring a security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988)
(“clearly consistent with the national interest” standard for granting of security clearances indicates
“that security determinations should err, if they must, on the side of denials”); Dorfmont v. Brown, 913
F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption against the
issuance of a security clearance). 

An administrative review hearing is conducted “for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6).  Once DOE
Security has made a showing of derogatory information raising security concerns, the 
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4/ There is a discrepancy in the record regarding the  number of alcoholic drinks that the individual consumed on
the evening in question and the kinds of alcoholic beverages that he consumed.  In the personnel security
interview conducted on November 26, 2001, the individual stated that he had six beers and one shot of hard
liquor. Ex. 4 at 12.  During the psychiatric evaluation conducted by the DOE consultant-psychiatrist on
February 5, 2002, the individual reported that he drank eight beers but no hard liquor on the night in question.
For purposes of this Decision, I find that it is not relevant to determine the exact quantity and type of alcohol
that the individual consumed.  The only relevant fact is that the individual was considered legally drunk with
a blood alcohol content (BAC) of .168 on the night that he was arrested. 

individual must come forward at the hearing with evidence to convince the DOE that restoring his
access authorization “will not endanger the common defense and security and will be clearly consistent
with the national interest.”  10 C.F.R. § 710.27(d).  The individual therefore is afforded a full
opportunity to present evidence supporting his eligibility for an access authorization.  The regulations
at Part 710 are drafted so as to permit the introduction of a very broad range of evidence at personnel
security hearings.  Even appropriate hearsay evidence may be admitted.  10 C.F.R. § 710.26(h). Thus,
by regulation and through our own case law, an individual is afforded the utmost latitude in the
presentation of evidence to mitigate security concerns.

B. Basis for the Hearing Officer’s Decision

In personnel security cases arising under Part 710, it is my role as the Hearing Officer to issue a
Decision that reflects my  comprehensive, common-sense judgment, made after consideration of all the
relevant information, favorable and unfavorable, as to whether the granting or continuation of  a
person’s access authorization will not endanger the common defense and security and is clearly
consistent with the national interest. 10 C.F.R. § 710.7(a).  I am instructed by the regulations to resolve
any doubt as to an individual’s access authorization eligibility in favor of the national security. Id.

III. Findings of Fact 

The individual has consumed alcohol for more than 20 years. Over those two decades, he has had two
alcohol-related arrests.  The individual’s first arrest was in 1980 or 1981 for public intoxication. At the
time, the  individual was a juvenile. The individual’s second arrest occurred on September 12, 2001.
On the date in question, the individual arrived at a bar between 5:30 and 6:00 p.m. and drank five to
six beers and a shot of hard liquor.  4/ See Ex. 4 at 12, 16. The individual left the bar around 9:00 p.m.
that evening and attempted to drive home. A police officer initiated a traffic stop of the individual’s
vehicle after the officer observed the vehicle weaving.  The individual consented to the administration
of a breathalyser.  When the individual’s breath sample yielded a BAC of .168,  the police officer
arrested the individual for Driving Under the Influence (DUI). Ex. 5. 

The following month, the individual pled guilty in court to a lesser charge of Driving While Alcohol
Impaired (DWAI) and was sentenced to one year supervised probation, six months in jail (suspended),
Level II alcohol education (24 hours in 12 weeks), 24 hours of public service, and a 
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5/ The factors enumerated in 10 C.F.R. § 710.7 (c) include the following: the nature, extent, and seriousness of
the conduct; the circumstances surrounding his conduct, to include knowledgeable participation; the frequency
and recency of his conduct; the age and maturity at the time of the conduct; the voluntariness of his
participation; the absence or presence of rehabilitation or reformation and other pertinent behavioral changes;
the motivation for his conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors.

fine, penalty and court costs.  The individual submitted evidence demonstrating that he had completed
all the terms of his sentence. See Exs. A-1 to A-3.

Several months after the individual’s arrest, a DOE consultant-psychiatrist conducted a psychiatric
evaluation of the individual at the DOE’s request.  Based on that evaluation, the DOE consultant-
psychiatrist opined that the individual suffers from two mental conditions: alcohol abuse and a
depressive disorder not otherwise specified.  With regard to the alcohol abuse, the DOE consultant-
psychiatrist stated that as of February 2002, the individual’s illness was not in remission and that he
was neither reformed nor rehabilitated from that condition. In the opinion of the DOE consultant-
psychiatrist, the individual’s alcohol abuse interferes with his judgment and reliability.  As for the
individual’s depression, the DOE consultant-psychiatrist opined that it is episodic and impairs the
individual’s judgment when it manifests itself.

IV. Analysis and Findings

I have thoroughly considered the record of this proceeding, including the submissions tendered in this
case and the testimony of the witnesses presented at the hearing.  In resolving the question of the
individual’s eligibility for access authorization, I have been guided by the applicable factors prescribed
in 10 C.F.R. § 710.7(c).  5/  After due deliberation, I have determined that the individual’s access
authorization should not be restored at this time.  I cannot find that such restoration would not endanger
the common defense and security and would be clearly consistent with the national interest.  10 C.F.R.
§ 710.27(a).  The specific findings I make in support of this decision are discussed below.

A. Security Concerns Associated with the Derogatory Information 

As noted earlier in this Decision, the derogatory information in this case arises from two principal
sources: two legal incidents stemming from the individual’s use of alcohol, and a DOE consultant-
psychiatrist’s diagnosis that the individual is currently suffering from alcohol abuse and a depressive
disorder not otherwise specified.

The individual’s recent arrest for DUI alone demonstrates that the individual’s excessive alcohol use
caused him to exercise questionable judgment in operating a motor vehicle, and raises questions about
his reliability and ability to control his impulses.  For this reason, it is clear that the DOE properly
relied on Criterion J in suspending the individual’s security clearance.
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6/ There is, however, a divergence of opinion among the professionals about whether the individual is
rehabilitated or reformed from his alcohol abuse, a subject that will be discussed in IV.B. below. 

Further, it is undisputed that the individual suffers from alcohol abuse. The DOE consultant-
psychiatrist, the individual’s physician and his addiction counselor are in agreement on this matter.  6/
Moreover, the DOE consultant-psychiatrist opined, and no one has contested, that the individual meets
the criteria set forth in the DSM-IV for an illness or mental condition, Substance Abuse, Alcohol, which
causes or may cause a significant defect in his judgment and reliability. In other DOE security clearance
proceedings, Hearing Officers have consistently found that a diagnosis of alcohol abuse raises
important security concerns.  See, e.g., Personnel Security Hearing (Case No. VSO-0476), __ DOE ¶
____ (2001); Personnel Security Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996) (affirmed
by OSA, 1996); Personnel Security Hearing (Case No. VSO-0042), 25 DOE ¶ 82,771 (1995) (affirmed
by OSA, 1996); Personnel Security Hearing (Case No. VSO-0014), 25 DOE ¶ 82,755 (1995), aff’d,
Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995).  In this case, the risk
is that the individual’s excessive use of alcohol might impair his judgment and reliability to the point
that he will fail to safeguard classified matter or special nuclear material.  Based on the considerations
articulated above, it is clear that the DOE properly invoked Criteria J and H when it suspended the
individual’s security clearance.

As for the DOE consultant-psychiatrist’s diagnosis that the individual suffers from a depressive
disorder not otherwise specified, I find that the individual’s depression does not raise a security concern
under Criterion H. 

The individual’s physician testified convincingly that the individual has shown no evidence of any kind
of depression.  She pointed out that the individual had requested to be placed on leave without pay for
90 days beginning July 31, 2001 to attend to matters relating to his divorce from his second wife.
Transcript of Hearing (Tr.)  at 18, Ex. C. According to the individual’s physician, someone who is
depressed does not have the functional response to events and situations like the individual
demonstrated in seeking leave without pay to deal with issues relating to his divorce.  The physician
also testified that while under her care, the individual has had to cope with the death of a family
member and the serious injury of another.  At no time, according to the physician, has the individual
shown any signs of depression. The physician further emphasized at the hearing that the individual has
shown excellent stress management skills in coping with the administrative review hearing, a skill that
one with a depressive disorder does not manifest. 

The record shows that  the DOE consultant-psychiatrist’s diagnosis of depression was based on the
individual’s self-reporting. At the hearing, the individual argued that the DOE consultant-psychiatrist
did not accurately portray in his Report the information that he relayed during the psychiatric
examination. Tr. at 143.  For example, the individual stated that he told the DOE consultant-psychiatrist
that  he has felt “blue,” not depressed, about six times in his life. Most of these feelings, according to
the individual, were connected with highly stressful events like his two divorces, his DUI, and the
prospect of losing his job.   The individual challenges the DOE consultant-psychiatrist conclusion that
the individual suffered from episodes of depression every two years.  Given the 
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individual’s age, there is no evidence in the Report or the record of this case to support the conclusion
that the individual suffered from depression every two years. In the end, the individual’s testimony,
combined with the physician’s clinical observations and testimony, persuade me that the individual
probably did not suffer from any depressive disorder.

Even assuming arguendo that the individual did suffer from some depressive disorder not otherwise
specified, I find that the DOE consultant-psychiatrist’s opinion falls short of concluding that the
individual’s condition caused or may cause a significant (emphasis added) defect in judgment and
reliability as required for that condition to fall within the ambit of Criterion H. At the hearing, the DOE
consultant-psychiatrist testified that the individual’s “depressive disorder in and of itself did not cause
a defect in judgement and reliability, except as it led to alcohol.” Tr. at 79. Neither the Report nor the
DOE consultant-psychiatrist’s testimony persuade me that any depressive disorder that the individual
may have suffered from in the past rises to the level of a security concern under Criterion H.  Hence,
I find that Criterion H applies in this case only to the uncontested diagnosis of Alcohol Abuse.

B. Mitigating Evidence

1. Rehabilitation and Reformation

The pivotal issue in this case is whether the individual has presented evidence that he is rehabilitated
and reformed from his alcohol abuse. There is a difference of opinion among the medical professionals
who testified in this case about this issue.

Before discussing the experts’ opinions in the case, I turn first to the lay testimony in the record that
is relevant to the individual’s rehabilitative efforts. That information includes testimony from the
individual, his wife, and a co-worker.

 a. The Individual’s Testimony 

According to the individual,  he substantially reduced his alcohol consumption after his DUI arrest.
Tr. at 145. He committed to his wife immediately after his arrest that he would never drink and drive
again. Id. at 131. He claims that he last consumed alcohol on June 12, 2002. Id. at 140.  As of the
hearing date, he had seen an addiction counselor three times, his physician four times and he had
attended eight Alcoholics Anonymous (AA) meetings. Id. In addition, the individual testified that he
has stopped associating with friends who drink alcohol, and has stopped going to clubs and restaurants
that serve alcohol.  Id. at 132. In a notarized post-hearing submission dated December 27, 2002, the
individual attests that he has maintained his sobriety since the hearing date, has continued to attend AA
meetings, and  has continued to attend monthly therapy sessions with an addiction counselor. Ex. E.
The individual’s AA sponsor also tendered a letter into the record on December 30, 2002 in which he
(1) confirmed that the individual has regularly attended AA meetings, and (2) stated that the
individual’s commitment not to drink is very strong and that his outlook is very positive. Ex. F.  Finally,
the individual testified that his wife, who is a nondrinker, is extremely supportive of his efforts to
maintain his sobriety.  Id. at 140.
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7/ There is inconsistent testimony in the record regarding how long the individual has abstained from consuming
alcohol.  As noted above, the individual’s physician testified that the individual discontinued his alcohol use
in August 2002. Tr. at 17. The individual’s wife testified that the individual was drinking beer once a week up
until August 2002. Id. at 99. The individual, on the other hand, testified that his last drink was on June 12, 2002.
Id. at 140, 151. The individual testified that if the physician had consulted her notes she would have determined
that he had not consumed alcohol since June 12, 2002.   The individual claims that he was working overtime
in the weeks prior to his first visit with the physician,  and as a result, he had not consumed alcohol during that
period. While it is true that the physician did not bring any medical records to the hearing to refresh her
recollection and therefore could have erred in her testimony, I accorded much weight to  the individual’s wife’s
testimony regarding the date of her husband’s last alcoholic drink. It was the individual’s burden to provide
cooboration for his statement that he ceased drinking in June 2002.  He did not do that.  Hence, I must find that
the individual has abstained from alcohol since August 2002.

 b. The Wife’s Testimony

The individual’s wife testified that after her husband was arrested for DUI, he modified his drinking
habits considerably. Id. at 95. Specifically, she related that after his DUI arrest her husband drank beer
only once each week.  Id. at 99. In addition, she stated that her husband never drank alcohol and drove
again after his DUI arrest. If the individual had a beer when he went out to dinner with his wife, his
wife  drove home.  Id. at 96. According to his wife, the individual stopped drinking alcohol entirely
beginning in August 2002. Id. at 99.

In addition, the individiual’s wife  testified that she has accompanied her husband to therapy and AA
sessions. Id. at 98.  She attested that her husband has modified his lifestyle to maintain sobriety by no
longer consuming beer while watching football games and by socializing with friends who do not drink.
Id. at 99. Finally, the individual’s wife related that she intends to be there for her husband and support
him in anyway she can so that he can avoid consuming alcohol in the future. Id. at 98. 

 c. A Co-Worker’s Testimony

One of the individual’s co-workers testified that based on his observation, the individual is much
happier since he began attending AA meetings.  Tr. at 114.  The co-worker has been friends with the
individual for 10 years and has socialized with him on many occasions.  According to the co-worker,
the individual used to drink beer at his house when they got together to watch football.  Id. at 115.
During this football season, however, the individual has not drunk any alcohol while watching football
at the co-worker’s house. Id.

 d. The Individual’s Physician’s Testimony

The individual’s physician is a medical doctor who is board credentialed in addiction medicine and 
devotes approximately one-third of her medical practice to addiction medicine. Id. at 9. The individual
became the physician’s patient  in August 2002 and the physician has seen the individual  four times
between August and October 2002. At the time of the individual’s first visit, he was consuming alcohol
once a week and was keeping track of  his consumption by memorializing it in a notebook.  Id. at 15-16.
  7/ According to the physician, this kind of behavior is called “controlled 
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drinking.” Id.  The physician testified that she convinced the individual to abstain completely from
alcohol after pointing out the destructive impact that alcohol had had on his life.  She also
recommended that the individual join AA and consult with an addiction counselor who specializes in
treating men with alcohol-related issues. Id. The physician testified that the individual has followed her
advice on each of these matters and that she personally has observed a change in his behavior. Id. at
31. She testified that he is “upbeat, cooperative, and positive.” Id.

The individual’s physician opined at the hearing that the individual’s period of alcohol abuse has ended.
Id. at 11. She believes that the individual has shown adequate evidence of rehabilitation from his
alcohol abuse because he has been abstinent from alcohol since August 2002. She also believes that the
individual has achieved reformation because he has dramatically changed his lifestyle and changed his
attitude towards the use of alcohol.  Id. at 11, 15.  For example, he used to drink alcohol with his
buddies while watching football games.  Now he watches the games with nondrinkers.  Id. at 26.
Moreover, he attends AA and sees a therapist who deals exclusively with men’s issues. Id. at 17. He
also uses appropriate stress-management techniques  to avoid reverting to alcohol when he is placed
in stressful situations.  Id. By way of example, the physician cited the individual’s ability to cope with
the death of his wife’s stepmother and the serious injury of his wife’s father in an accident during the
pendency of this case. 

With regard to the individual’s likelihood of relapse, the physician opined that it is “extremely slim.”
Id. at 12. She noted that the individual has a huge support system in place, most notably his wife. She
testified that lifestyle change is the key to success.  While she believes that the individual has
dramatically changed his lifestyle, she admitted that he would be at risk if he stops doing what he
started and stopped making changes in his lifestyle. Id.

 e. The Addiction Counselor’s Testimony

The individual’s counselor is a Level 3 addiction counselor which is the senior level counselor licensed
by the State in which the individual resides. Id. at 50. According to the DOE consultant-psychiatrist,
the addiction counselor is recognized by the relevant State as a psychotherapist. Id. at 71.  Before the
hearing, the individual had met with the addiction counselor three times.  Id. at 51. Since the hearing,
the individual reports that he has continued to see the counselor on a monthly basis. Ex. E.

The addiction counselor testified that the individual is “headed in a positive direction.” Id. at 54.  He
is attending therapy and AA sessions and has obtained an AA sponsor. Id. at 55. According to the
addiction counselor, the individual has been candid and open during his therapy sessions. Id. at 56. The
addiction counselor testified that the individual’s spouse has attended therapy with him, a  fact that
augurs for a favorable treatment outcome.  The addiction counselor explained that “whenever there’s
a problem with drugs or alcohol, the more people you can involve in treatment, 
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8/ The DOE consultant-psychiatrist did, however, modify his opinion at the hearing with regard to whether the
individual’s alcohol abuse is in remission.  Prior to the hearing, the DOE consultant-psychiatrist had opined
that the individual was not in remission.  After listening to the individual’s experts, the DOE consultant-
psychiatrist decided that the individual’s condition is in partial remission.  According to the DOE consultant-
psychiatrist, the individual will not be in sustained full remission until he has one year of sobriety.

especially those close to him, the more favorable the treatment becomes.” Id. at 55.  The addiction
counselor concluded his testimony by stating that the individual “is in the process of making changes.”
Id. at 71.  To ensure that the individual does not relapse, the addiction counselor recommends that the
individual attend AA at least once a week, attend therapy until he reaches Step 5 in his AA program,
and abstain from alcohol the rest of his life. Id. at 68.

 f. The DOE Consultant-Psychiatrist’s Testimony

The DOE consultant-psychiatrist was present in the hearing room when the individual’s physician and
addiction counselor testified. After listening to their testimony, the DOE consultant-psychiatrist
remained unwavering in his opinion that the individual needs one year of abstinence to achieve
rehabilitation.  8/ 

Reformation and rehabilitation, according to the DOE consultant-psychiatrist, is “a state of mind that
embraces lifestyle and attitude changes.” Id. In the DOE consultant-psychiatrist’s opinion, the
individual must remain abstinent for one year before he would evaluate whether the individual had
internalized his attitude and behavior changes. He further opined that while the individual may have
reduced his alcohol consumption after his DUI,  the time preceding the individual’s complete
abstinence from alcohol should not be considered in evaluating reformation and rehabilitation.  The
DOE consultant-psychiatrist explained that the individual continued to drink alcohol while he attended
Level II alcohol education classes, a sign that the individual had not changed his attitude toward
drinking while attending those classes.

 g. Finding 

In the administrative review process, the Hearing Officer has the responsibility for deciding whether
an individual with alcohol problems has exhibited rehabilitation or reformation sufficient to overcome
the DOE’s security concerns.  See 10 C.F.R. § 710.27.  The DOE does not have a set policy on what
constitutes rehabilitation from substance abuse, but instead makes a case-by-case determination based
on the available evidence.  Hearing Officers properly give a great deal of deference to the expert
opinions of psychiatrists and other mental health professionals regarding rehabilitation or reformation.
See, e.g., Personnel Security Hearing (Case No. VSO-0146), 26 DOE ¶ 82,788 (1997) (affirmed by
OSA, 1998) (finding rehabilitation);  Personnel Security Hearing (Case No. VSO-0106), 26 DOE ¶
82,767 (1997), aff’d, Personnel Security Review, 26 DOE ¶ 83,009 (1997) (affirmed by OSA, 1997);
Personnel Security Hearing (Case No. VSO-0027), 25 DOE ¶ 82,764 (1995) (affirmed by OSA, 1995)
(finding rehabilitation);  Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 (1995)
(affirmed by OSA, 1995) (finding no rehabilitation). 



- 10 -

9/ Even if I were to accept the individual’s testimony that he consumed his last alcoholic drink on June 12, 2002,
he still would have had only four months of abstinence as of the date of the hearing and six and one-half months
of abstinence as of the closing of the record in this case.

When there are conflicting expert opinions, I must use my common sense in deciding what weight to
accord to the differing opinions.

Based on the record before me,  I cannot find that the individual is rehabilitated or reformed from his
alcohol abuse. In making this finding, I considered the following factors favorable to the individual.
First, I believed the individual’s testimony and that of his wife, his physician, and his addiction
counselor that he has changed his attitude towards alcohol and is taking steps to modify his behavior
in a manner supportive of sobriety.  Second, I am convinced from the record that the individual’s wife
is providing invaluable support to her husband in his attempt to achieve rehabilation.  Her attendance
at her husband’s AA meetings and therapy sessions is evidence of her active support for her husband.

At the same time, I carefully reflected on the addiction counselor’s choice of words at the hearing. The
addiction counselor’s testimony that the individual is “headed is a positive direction,” and is “in the
process of making changes” signifies to me that the individual is still on the road to recovery.  Id. at
54, 71. I noted also that the addiction counselor has recommended that the individual remain in therapy
until he reaches Step 5 in his AA program.  While the individual provided no evidence at the hearing
regarding what step of the 12-step AA program he had completed, I infer from the record that he has
not completed Step 5 since he continues to see his addiction counselor. Based on the foregoing
testimony, it is clear to me that the addiction counselor does not consider the individual to be
rehabilitated from his alcohol abuse.

Ultimately, the crucial factor in this case is that sufficient time has not elapsed since the individual
sought treatment for his alcohol abuse and refrained from consuming alcohol for me to find that he has
successfully conquered his alcohol problem. The individual had seen his addiction counselor only three
times and had attended only eight AA meetings as of the date of the hearing.  Id. at 140.  Even if I were
to look at the individual’s rehabilitation efforts as of  the time I closed the record in this case, the
individual had only attended five counseling sessions with his addiction counselor and had attended
AA meetings regularly for four to five months. Further, I can only find that the individual had abstained
from consuming alcohol for a period of two months as of the hearing date and four and one-half months
as of the time that I closed the record in this case.  9/ In other personnel security cases involving
diagnoses of alcohol abuse, Hearing Officers have concluded that periods of sobriety ranging from five
to eight months are not sufficient to mitigate the security concerns associated with alcohol abuse. See
Personnel Security Hearing, Case No. VSO-0419 , 28 DOE ¶ 82,814 (2001) (affirmed OSA, 2002)
(finding eight months of sobriety not sufficient to evidence rehabiliation); Personnel Security Hearing,
Case No. VSO-0396, 28 DOE ¶ 82,785 (2001), aff’d, 28 DOE ¶ 83,020 (2001) (affirmed by OSA 2001)
(finding five months of sobriety not sufficient to evidence rehabilitation); Personnel Security Hearing,
Case No. VSO-0334, 28 DOE ¶ 82,761 (2000), aff’d, 28 DOE ¶ 83,017 (2001) (affirmed by OSA,
2001) (finding six months of sobriety not sufficent to evidence rehabilation);  Personnel Security
Hearing, Case No. VSO- 0018, 
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10/ At the hearing the individual urged me to follow the finding in Case No. VSO-0146, a case where I
recommended the restoration of a person’s clearance upon a showing the the individual had received
appropriate therapy and had been abstinent for a period of seven months. That case is not on point, however.
First, the person involved in that case was not diagnosed with either alcohol abuse or alcohol dependence.
Second, the DOE consultant-psychiatrist and the experts who testified on the person’s behalf all agreed that the
person was reformed and rehabilitated from his habitual use of alcohol based on the particular circumstances
of that case.

25 DOE ¶ 82,758 (1995), aff’d, 25 DOE ¶ 83,006 (1995) (affirmed by OSA, 1995).   10/ In this case,
the short period of the individual’s sobriety combined with the  testimony of the DOE consultant-
psychiatrist and the individual’s addiction counselor convince me that  it is simply too early in the
individual’s rehabiliatative process for me to assess the liklihood of his success in maintaining
sobriety. For this reason, I find that the individual has not demonstrated that he is rehabilitated or
reformed from his alcohol abuse. 

2. Other factors

 a. Job Performance

The individual’s supervisor and two co-workers attested at the hearing to the individual’s good
judgment and proficiency on the job. Tr. at 113, 118, 124.  Based on this testimony, it appears that the
individual’s alcohol consumption has not, to date, affected his ability to perform his job responsbilities.
 However, sobriety and reliability on the job do not overcome the security concerns. Personnel Security
Hearing (Case No. VSO-0079), 25 DOE ¶ 82,803 (1996). Excessive consumption of alcohol off the job
raises security concerns because of the possibility that a clearance holder may say or do something
under the influence of alcohol that compromises national security. See Personnel Security Hearing,
(Case No.VSO-0106), 26 DOE ¶ 82,767, aff’d, Personnel Security Review, 26 DOE ¶ 83,009 (1997)
(affirmed by OSA, 1997), and cases cited therein. The fact that this has apparently not occurred in the
past is no guarantee that it will not occur in the future. For this reason, I cannot find that the
individual’s work record alone resolves the alcohol-related concerns advanced by the DOE.

 b.  Recency of Conduct, Age of Individual, and Voluntariness of Conduct

In evaluating the extent and seriousness of the individual’s alcohol abuse problem, I noted that the
individual’s DUI is recent.  Also, he was a mature man at the time of the DUI arrest.  In addition, he
knowingly and willingly chose to drive his vehicle after consuming as many as six to eight beers and
perhaps a shot of hard liquor over a three to three and one-half hour period. These factors  weigh
against the individual.

V.  Conclusion

As explained in this Decision, I find that the DOE properly invoked 10 C.F.R. § 710.8 (j) and (h) in
suspending the individual’s access authorization. After considering all the relevant information, 
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favorable and unfavorable, in a comprehensive and common-sense manner, I find that the individual
has failed to mitigate the security concerns associated with his alcohol abuse and alcohol-related arrests.
Therefore, I conclude that the individual has not yet demonstrated that restoring his access authorization
would not endanger the common defense and would be clearly consistent with the national interest.
Accordingly, I find that the individual’s access authorization should not be restored. The individual
may seek review of this Decision by an Appeal Panel under the regulations set forth at 10 C.F.R. §
710.28.

Ann S. Augustyn
Hearing Officer
Office of Hearings and Appeals

Date: January 27, 2003
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This Decision concerns the eligibility of XXXXXXXX (hereinafter referred to as "the Individual") to
retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”  A
local Department of Energy Security Office (DOE) suspended the Individual's access authorization under
the provisions of Part 710.  For the reasons stated below, I find that the Individual's access authorization
should not be restored.

I. BACKGROUND 

The present proceeding resulted from an Inspector General (IG) investigation, which revealed that a co-
worker of the Individual had intentionally provided misleading information to a loan officer in an attempt
to obtain financing for a real estate transaction.  During an ensuing investigation, it came to DOE’s
attention that the Individual had aided her co-worker’s scheme.  A Personnel Security Interview (PSI) of
the Individual was conducted on April 8, 2002 (the April 8, 2002 PSI).  The April 8, 2002 PSI failed to
resolve DOE’s security concerns about the Individual.  Accordingly, the Individual’s access authorization
was suspended and an administrative review proceeding was initiated.  See 10 C.F.R. § 710.9. 

On May 20, 2002, the DOE issued a letter notifying the Individual that the DOE possessed derogatory
information that created a substantial doubt concerning her continued eligibility for access authorization
(the Notification Letter).  The Notification Letter charges that the Individual has “engaged in unusual
conduct or is subject to circumstances which tend to show that [she] is not honest, reliable, or trustworthy;
or which furnishes reason to believe that [she] may be subject to pressure, coercion, exploitation, or duress
which may cause [her] to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).
Specifically, the Notification Letter alleges:

[the Individual] engaged in deception when she gave permission to [the co-worker] to use
her name for the purpose of employment verification.  An official DOE letter  dated March
27, 2002 was used to provide false information to a mortgage company regarding
employment status.  The letter identified [the Individual] as the Human Resources Manager
and the sender of the letter. [The Individual’s] signature 



- 2 -

was forged. [The Individual] admitted that she consented to this deception in order to help
a friend.

[The Individual] admitted to a second act of deception when she pretended to be from DOE
Human Resources during a phone call. [The Individual] stated that after viewing the caller
identification (ID), she determined that the caller was from the mortgage company and she
answered the phone with, ‘Human Resources.’   

Notification Letter at Enclosure 2 (emphasis supplied).  The Individual then filed a request for a hearing.
This request was forwarded to the Office of Hearings and Appeals (OHA) and I was appointed as Hearing
Officer.  A hearing was held under 10 C.F.R. Part 710.  At the hearing, the DOE called two witnesses: a
DOE Personnel Security Specialist and the Individual.  The Individual called one witness: the co-worker.
The Individual also testified on her own behalf.  The record of this proceeding was closed on September
19, 2002, when OHA received a copy of the transcript of the hearing. 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and the
Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  Part 710 generally
provides that "[t]he decision as to access authorization is a comprehensive, common-sense judgment, made
after consideration of all relevant information, favorable and unfavorable, as to whether the granting or
continuation of access authorization will not endanger the common defense and security and is clearly
consistent with the national interest."  10 C.F.R. § 710.7(a).  I have considered the following factors in
rendering this decision:  the nature, extent, and seriousness of the conduct; the circumstances surrounding
the conduct, including knowledgeable participation; the frequency and recency of the conduct; the
Individual's age and maturity at the time of the conduct; the voluntariness of the Individual's participation;
the absence or presence of rehabilitation or reformation and other pertinent behavioral changes; the
motivation for the conduct, the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuation or recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a).
The discussion below reflects my application of these factors to the testimony and exhibits presented by
both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's eligibility
for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that question by
convincing the DOE that restoring her access authorization “would not endanger the common defense and
security and would be clearly consistent with the national interest.” 10 C.F.R. § 710.27(d).  In the present
case, the Individual has not convinced me that restoring her security clearance would not endanger the
common defense and security and would clearly be in the national interest.



- 3 -

1/ The co-worker had initially claimed that she had signed the Individual’s name to the
March 27, 2002 Letter with the Individual’s permission. Personnel Security Hearing,
Case No. VSO-0561, October 18, 2002 slip op. at 5.  However, under questioning from
the Hearing Officer at the Individual’s hearing, the co-worker’s story changed: the co-
worker admitted that she had not obtained the Individual’s prior consent to use the
Individual’s signature.  Tr. at 23-24.  The Individual also testified that she did not know
that the co-worker was going to use the Individual’s name in the March 27, 2002 Letter. 
Id. at 28. 

III.  FINDINGS OF LAW AND FACT

The derogatory information at issue in the present proceeding involves the Individual’s actions concerning
a co-worker’s real estate transaction. The record indicates that the co-worker and the co-worker’s sister
agreed to  purchase a home as joint tenants in a distant state, where the co-worker’s sister resides. The co-
worker prepared a letter (the March 27, 2002 Letter), on official DOE letterhead, stating that the co-
worker, who was at the time employed at a DOE facility located in one state, would be relocating to a
DOE office in a second, geographically distant state in which her sister resides and would be retaining the
salary and position that she held at the DOE facility in the first state.  Personnel Security Hearing, Case
No. VSO-0561, October 18, 2002 slip op. at 2. The co-worker signed the March 27, 2002 Letter using the
Individual’s name.  The March 27, 2002 Letter prepared by the co-worker misrepresented the Individual
as a “Human Resources Manager.”  It is undisputed that, at the time of the March 27, 2002 Letter’s
preparation and its submission to the loan officer, the co-worker had no plans to relocate to DOE’s office
in the second state.  Nor was the Individual actually employed as a Human Resources Manager.  Instead,
the Individual was employed as a mail room clerk in the co-worker’s office.  

The co-worker admitted that she had asked the Individual to represent herself as a Human Resources
Manager when a mortgage company employee called to verify the co-worker’s employment. Personnel
Security Hearing, Case No. VSO-0561, October 18, 2002 slip op. at 3.  The Individual complied with the
co-worker’s request.  When an employee of the mortgage company called the Individual in an attempt to
verify the co-worker’s employment, the Individual answered the phone in a manner indicating that she was
a Human Resources Manager and then accurately verified the co-worker’s employment.  Tr. at 5.  As the
Notification Letter correctly notes, the Individual’s intentional misrepresentation to the mortgage company
employee raises a serious and significant security concern under 10 C.F.R. Part 710.8(l).  However, I do
not find all of the factual allegations in the Notification Letter to be supported by the evidence. 

I find that the Notification Letter’s allegation that the Individual gave her co-worker permission to use the
Individual’s name in the March 27, 2002 Letter is not supported in the record.  The Notification Letter
indicates that during her April 8, 2002 PSI, the Individual admitted that she had given her co-worker
permission to use her name on the March 27, 2002 Letter.  However, the transcript of the Individual’s
April 8, 2002 PSI does not sufficiently support this conclusion.  During this PSI, the Individual had
speculated that the co-worker had assumed that she had permission to use the Individual’s identity.
Transcript of the Individual’s April 8, 2002 PSI at 8.  But the Individual did not specifically indicate that
she had provided her consent before the co-worker had submitted the March 27, 2002 Letter to the loan
officer.   1/
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2/ A motivation to assist a friend or family member does not provide sufficient mitigation
for loan fraud to warrant restoration of a DOE security clearance.  See Personnel Security
Hearing, Case No. VSO-0001, 24 DOE ¶ 82,751 (1994), affirmed (OSA, March 7, 1995). 

During the April 8, 2002 PSI, the Individual did note that the co-worker had provided her with a copy of
the March 27, 2002 Letter, apparently after it had already been provided to the loan officer.  Transcript
of the Individual’s April 8, 2002 PSI at 5, 8-11.  Moreover, the Individual admitted she became aware that
her co-worker had used her identity to deceive the loan officer.  Transcript of the Individual’s April 8,
2002 PSI at 8-9.  There is no evidence in the record that the Individual took any actions to alert DOE
officials, the loan officer or any other authority that the co-worker was making deliberate and unauthorized
misrepresentations on DOE letterhead.  The Individual’s provision of false information during her phone
conversation with the mortgage company employee and her failure to act upon learning that her name and
signature had been misused made her an active participant in her co-worker’s scheme to obtain a loan
worth tens of thousands of dollars under false pretenses. The Individual’s participation in those deceptive
and dishonest acts raises serious security concerns under 10 C.F.R. § 710.8(l).  

While it is clear that the Individual’s participation in these deceptive and dishonest acts was motivated by
a desire to assist a friend rather than for personal gain, her false portrayal of a human resources manager
during the phone conversation with the mortgage company employee and her failure to take action when
she knew her name and forged signature had been used in a deceptive manner raise doubts about her
ability to safeguard classified information and special nuclear materials.   2/ Her willingness to
misrepresent herself as a “human resources manager” exhibited a willingness to deceive and a lack of
judgment.  Similarly, her failure to act when she learned that her name and signature had been misused
exhibited a lack of judgment and a disrespect for the law.  Accordingly, I find that derogatory information
discussed above remains unresolved. 

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not presented evidence that warrants
restoration of her access authorization.  Since the Individual has not resolved the DOE’s allegations under
Criterion L, the Individual has not demonstrated that restoring her security clearance would not endanger
the common defense and would be clearly consistent with the national interest.  Therefore,
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the Individual's access authorization should not be restored.  The Individual may seek review of this
Decision by an Appeal Panel under the regulation set forth at 10 C.F.R. § 710.28.

Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: October 30, 2002
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This Decision concerns the eligibility of XXXXXXX (hereinafter referred to as "the Individual") to
retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear
Material.”  A local Department of Energy Security Office (DOE) suspended the Individual's access
authorization under the provisions of Part 710. The issue before me is whether, on the basis of the
evidence and testimony in this proceeding, the Individual's access authorization should be restored.
For the reasons stated below, I find that the Individual's access authorization should not be restored.

I. BACKGROUND 

The present proceeding resulted from an Inspector General investigation, which revealed that the
Individual had fabricated information in a letter to a loan officer.  A Personnel Security Interview (PSI)
of the Individual was conducted on April 8, 2002 (the April 8, 2002 PSI).  The April 8, 2002 PSI failed
to resolve DOE’s security concerns about the Individual.  Accordingly, the Individual’s access
authorization was suspended and an administrative review proceeding was initiated.  See 10 C.F.R. §
710.9. 

On May 20, 2002, the DOE issued a letter notifying the Individual that the DOE possessed information
that created a substantial doubt concerning her continued eligibility for access authorization (the
Notification Letter). The Notification Letter specifies a single area of derogatory information. This
derogatory information meets the criteria set forth at 10 C.F.R. § 710.8(l).  The Individual then filed
a request for a hearing.  This request was forwarded to the Office of Hearings and Appeals (OHA) and
I was appointed as Hearing Officer.  A hearing was held under 10 C.F.R. Part 710.  At the hearing, the
DOE called two witnesses: a DOE Personnel Security Specialist and the Individual.  The 
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Individual called two witnesses and testified on her own behalf.  The record of this proceeding was
closed on September 19, 2002, when OHA received a copy of the transcript of the hearing. 

II.  STANDARD OF REVIEW

The Hearing Officer's role in this proceeding is to evaluate the evidence presented by the agency and
the Individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the common defense and
security and is clearly consistent with the national interest."  10 C.F.R. § 710.7(a).  I have considered
the following factors in rendering this decision:  the nature, extent, and seriousness of the conduct; the
circumstances surrounding the conduct, including knowledgeable participation; the frequency and
recency of the conduct; the Individual's age and maturity at the time of the conduct; the voluntariness
of the Individual's participation; the absence or presence of rehabilitation or reformation and other
pertinent behavioral changes; the motivation for the conduct, the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a). The discussion below reflects my application of these
factors to the testimony and exhibits presented by both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that restoring her access authorization “would not endanger the
common defense and security and would be clearly consistent with the national interest.” 10 C.F.R. §
710.27(d).  In the present case, the Individual has not convinced me that restoring her security clearance
would not endanger the common defense and security and would clearly be in the national interest.

III.  FINDINGS OF LAW AND FACT

The derogatory information at issue in the present proceeding involves the Individual’s actions
concerning a real estate transaction. The Record indicates that the Individual and her sister agreed to
purchase a home as joint tenants in a distant state, where the Individual’s sister resides.  It is difficult
to determine many details of this transaction, since the Individual’s testimony and statements to DOE
security officials are inconsistent and often at odds with the testimony provided by the other witnesses
at her hearing.  The Record clearly shows, however, that the Individual prepared a letter (the March 27,
2002 Letter), on official DOE Letterhead, stating that the Individual, who was at the time employed at
a DOE facility located in one state, would be relocating to a DOE office in a second, geographically
distant state in which her sister resides and would be retaining the salary and position that she held at
the DOE facility in the first state.  Tr. at 80, 95; PSI at 4. The Individual signed the March 27, 2002
Letter using the name of a co-worker, whom the Individual knowingly misrepresented as a “Human
Resources Manager.”  Although the Individual has at times claimed that she used her co-worker’s name
with the permission of the co-worker, the evidence in the record strongly suggests otherwise (as 



- 3 -

1/ The co-worker’s signature which appeared on the March 27, 2002 Letter was misspelled. 
Tr. at 29.  

discussed below). The Individual then signed her co-worker’s name to the March 27, 2002 Letter and
submitted it to the loan officer overseeing the financing of the real estate transaction.   1/
    
It is undisputed that, at the time of the March 27, 2002 Letter’s preparation and its submission to the
loan officer, the  Individual had no plans to relocate to DOE’s office in the second state.  Nor was the
co-worker whose name was signed as a Human Resources Manager actually employed as a Human
Resources Manager.  Instead, the co-worker was employed as a mail room clerk in the Individual’s
office.  Moreover, the Individual admitted that she had asked the co-worker to deceive the mortgage
company by representing herself as a Human Resources Manager when a mortgage company employee
called to verify the Individual’s employment.  Tr. at 82, 96-97; PSI at 41-42, 44-45, 48.  When this
derogatory information came to the attention of a local DOE Security Office, it issued a Notification
Letter, which charges that the Individual has “engaged in unusual conduct or is subject to circumstances
which tend to show that [she] is not honest, reliable, or trustworthy; or which furnishes reason to
believe that [she] may be subject to pressure, coercion, exploitation, or duress which may cause [her]
to act contrary to the best interests of the national security.”  10 C.F.R. § 710.8(l).  The Notification
Letter alleges:

[The Individual] admitted writing a letter in which she falsified information. [The
Individual] wrote a letter dated March 27, 2002, to verify her employment for the
purpose of purchasing a home. [The Individual] utilized DOE letterhead for this
endeavor. She wrote, ‘[the Individual] will be relocating to [the second state] as of May
1, 2002 . . .  Her salary and position will remain the same.’ [The Individual] endorsed
the letter by using the title ‘Human Resources Manager’ and signing the [co-worker’s
name].

 . . . Additionally, [the Individual] requested that [the co-worker] deceive the mortgage
company by pretending that she was the Human Resources manager when they called
for employment verification. 

Notification Letter at Enclosure 2.  The derogatory information set forth in the Notification Letter raises
serious security concerns about the Individual’s ability to hold a DOE access authorization.  The
derogatory information indicates that the Individual engaged in deceptive and dishonest acts intended
to deceive others in connection with a financial matter involving thousands of dollars.  This conduct
raises important security concerns.  Consequently, I find that the local DOE security office properly
invoked Criterion L in suspending the Individual's clearance.  

The Individual does not contest the accuracy of the facts set forth in the Notification Letter.  Rather,
the Individual attempts to mitigate or explain her actions by making a number of contentions.
Specifically, the Individual contends that (1) her actions, while wrong, were not serious enough to merit
revocation of her access authorization, (2) her actions were prompted by a desire to assist her sister, and
(3) she was manipulated into conducting these falsifications by a loan officer. 
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2/ The Individual noted that she presently owns four investment properties besides her
interest in the property at issue in this case.  PSI at 10, 12, 14.   

3/ If I were convinced that the Individual’s dishonest acts were motivated solely by a
concern for her sister’s welfare, I would find that concern to be a mitigating factor.
However, the mitigation would still be insufficient to resolve the serious security
concerns at issue in the present case. 

The Individual’s first argument minimizes the seriousness of her actions.  Since the Individual is
currently employed as a DOE Personnel Security Specialist, she should recognize that falsifying a letter
on DOE letterhead, convincing a co-worker to lie on her behalf, knowingly providing false information
to a potential lender, and being dishonest or deceptive during the adjudication of her security clearance
all raise serious and significant concerns about her honesty, reliability and trustworthiness.  Moreover,
this argument exhibits a fundamental misunderstanding of the responsibilities inherent in her being
entrusted with access to classified information or special nuclear material.  

The Individual’s contention that she committed the dishonest acts as part of a well-intentioned attempt
to assist her sister is not supported in the Record.  The Individual maintained that her motivation to
participate in the real estate transaction was simply to help her sister by giving her sister money for the
down payment and co-signing on her sister’s loan.  Tr. at 76-77, 85-87, 91-92, 94-95, 99.  However,
her sister’s testimony indicated that under her understanding with the Individual, the Individual was
to receive a half ownership of the property, including half of any profits from its resale.  Tr. at 46, 48,
53-55, 57-60.   2/   Because the Individual’s testimony concerning her motivation for participating in
the real estate transaction is at odds with the account of the transaction provided in her sister’s
testimony, I find that it does not  mitigate the security concerns at issue in the present case.    3/

Nor does the Individual’s contention that the loan officer manipulated her into providing false
information mitigate the security concerns at issue in the present case.  The Individual claims that she
performed the dishonest acts at issue at the suggestion of the loan officer.  Tr. at 81-85, 87, 96-97.  The
Individual indicated that she went along with the loan officer’s suggestions because she did not want
her sister to lose her new home.  Tr. at 81, 85, 87, 99.  Even if these assertions are accurate, they do not
provide any mitigation of security concerns.  Indeed, 10 C.F.R. § 710.8(l) specifically provides in
pertinent part that conduct “which furnishes reason to believe that an Individual may be subject to
pressure, coercion, exploitation, or duress which may cause the individual to act contrary to the best
interests of national security” itself raises security concerns.    
  
The Individual has failed to provide evidence or an explanation which sufficiently mitigates the
derogatory information.  In fact, the Individual’s actions during this proceeding and the investigation
which preceded it raise additional concerns about the Individual’s honesty, reliability and
trustworthiness.
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On a number of occasions, the Individual admitted that she had prepared the March 27, 2002 Letter.
These admissions occurred during a April 8, 2002 Personnel Security Interview (PSI) of the Individual,
the Individual’s testimony at her co-worker’s personnel security hearing (CWPSH), and her own
security hearing.  Tr. at 95; PSI at 4, 10.  The Individual further admitted that she had signed her co-
worker’s name on the letter.  Id.  

However, during the PSI, the Individual repeatedly claimed that she had signed her co-worker’s name
to the March 27, 2002 Letter with the permission of the co-worker.  Id. at 4, 8, 15, 17, 29, 41-43.  At
the CWPSH, the Individual initially continued to assert that she had signed her co-worker’s name to
the March 27, 2002 Letter with the permission of the co-worker.  Transcript of CWPSH at 23.
However, under questioning from the Hearing Officer, the Individual’s story changed: 

BY THE HEARING OFFICER:
Q. So you signed that.  Did [the co-worker] have any idea that you were
signing on her behalf?
A. She did, but I told her I was using her name and she said yeah. 
Q. You said you were using her name?  Did you tell her that you were going
to sign her name on a piece of paper?
A. Maybe not in those words, but I showed her the paper.  I gave her a copy
of the paper. 
Q. You did?
A. Yeah. 
Q. And why didn't you just have her sign it?
A. Because when [the loan officer] called me, it was like she needed it right
then and there.  She was like she needed it, rush something, you know.  So I
typed it up and did it.  I wasn't even thinking, to tell you the truth.  That was my
fault.  That shouldn't have happened, I did it, and I'm sorry. 
Q. So you did it and then you went back to [the co-worker] and said, "Here
is what I've done?"
A. Yeah, I told her.  I gave her a copy.  I wasn't going to hide nothing.  Like
I told you earlier, if I was going to be all sneaky and stuff, I wouldn't have even
asked her, I wouldn't even have started nothing, period.  
Q. The point I am trying to get to is, before you signed that, did you call
[the co-worker] up or go talk to her and say, "I'm going to sign your name on
something?"  
A. Not in those words.
Q. All you said to her was --
A. "Can I use your name?"
Q. Can I use your name. 
A. Yeah. 

CWPSH at 23-24.  The Individual’s co-worker also testified that she did not know that the Individual
was going to use the co-worker’s name in the March 27, 2002 Letter.  Id. at 28.  Accordingly, I am 
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4/ False statements made by an individual in the course of an official inquiry regarding a
determination of eligibility for DOE access authorization raise especially serious issues
of honesty, reliability, and trustworthiness. The DOE security program is based on trust,
and when a security clearance holder breaches that trust, it is difficult to determine to
what extent the individual can be trusted again in the future. See, e.g., Personnel Security
Hearing (Case No. VSO-0281), 27 DOE ¶ 82,821 at 85,915 (1999), aff’d, 27 DOE  ¶
83,030 (2000) (terminated by OSA, 2000); Personnel Security Hearing (Case No. VSO-
0013), 25 DOE ¶ 82,752 at 85,515 (1995) (affirmed by OSA, 1995). 

convinced that the Individual (1) signed her co-worker’s name on the March 27, 2002 Letter without
obtaining the prior authorization of the co-worker, and (2) was not completely honest about the
circumstances under which she used her co-worker’s identity in the March 27, 2002 Letter during the
PSI, the CWPSH, and the Individual’s security hearing.   4/ 
 
The dishonest actions discussed above have strongly convinced me that the Individual “is not honest,
reliable, or trustworthy.” 

IV. CONCLUSION

For the reasons set forth above, I conclude that the Individual has not presented evidence that warrants
restoration of her access authorization.  Since the Individual has not resolved the DOE’s allegations
under Criterion L, the Individual has not demonstrated that restoring her security clearance would not
endanger the common defense and would be clearly consistent with the national interest.  Therefore,
the Individual's access authorization should not be restored. 

Steven L. Fine
Hearing Officer
Office of Hearings and Appeals

Date: October 18, 2002
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1/ An access authorization is an administrative determination that an individual is eligible for
access to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such
authorization will be referred to variously in this Decision as an access authorization or
security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

December 4, 2002
DECISION AND ORDER

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Case Name: Personnel Security Hearing

Date of Filing: June 19, 2002

Case Number: VSO-0562

This Decision concerns the eligibility of XXX XXXXXXX XXXXXXX (hereinafter
referred to as "the individual") to hold an access authorization under the regulations
set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classified Matter or Special Nuclear Material."  A Department1/

of Energy Operations Office (DOE) suspended the individual's access authorization
under the provisions of Part 710.  As set forth in this Decision, I have determined on
the basis of the evidence and testimony presented in this proceeding that the
individual’s security clearance should be restored.

I.  Background

The provisions of 10 C.F.R. Part 710 govern the eligibility of individuals who are
employed by or are applicants for employment with DOE, DOE contractors, agents,
DOE access permittees, and other persons designated by the Secretary of Energy for
access to classified matter or special nuclear material.  Part 710 generally provides
that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and
unfavorable, as to whether the granting or continuation of access authorization will not
endanger the common defense and security and is clearly consistent with the national
interest."  10 C.F.R. § 710.7(a).
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In this instance, the individual was granted a security clearance by DOE as a condition
of his employment with a DOE contractor.  However, on December 7, 2001, the DOE
Office of Safeguards and Security (DOE Security) initiated formal administrative
review proceedings by informing the individual that his access authorization was
suspended pending the resolution of certain derogatory information that created
substantial doubt regarding his continued eligibility.  This derogatory information is
described in a Notification Letter subsequently issued to the individual, and falls
within the purview of potentially disqualifying criteria set forth in the security
regulations at 10 C.F.R. § 710.8, subsection j.   More specifically, Attachment 1 to the
Notification Letter (Attachment 1) alleges that the individual “has been, or is, a user
of alcohol habitually to excess, or has been diagnosed by a psychiatrist . . . as alcohol
dependent or as suffering from alcohol abuse” (Criterion J).  The bases for this finding
are summarized below.

Attachment 1 states that on October 9, 2001, the individual was examined by a DOE
consultant psychiatrist (DOE Psychiatrist).  In his report, the DOE Psychiatrist states
his medical opinion that the individual meets the Diagnostic and Statistical Manual
of Mental Disorders, Fourth Edition (DSM-IV) criteria for a mental condition, Alcohol
Related Disorder Not Otherwise Specified.  Although the individual did not meet the
DSM-IV criteria for alcohol abuse or alcohol dependence, the DOE Psychiatrist
determined that the diagnosed mental condition causes a significant defect in the
individual’s judgment and reliability.  In this regard, the report notes that the
individual continued to drink despite the problems it has caused him in the past, and
also notwithstanding that he was receiving medication, with potentially serious side
effects, for the treatment of a malignant illness.

In a letter received by the DOE Office of Hearings and Appeals (OHA) on June 19,
2002, the individual exercised his right under Part 710 to request a hearing in this
matter.  10 C.F.R. § 710.21(b).  On June 20, 2002, I was appointed as Hearing Officer
in this case.  After conferring with the individual and the appointed DOE Counsel, 10
C.F.R. § 710.24, a hearing date was established.  At the hearing, the DOE Counsel
called a Personnel Security Specialist and the DOE Psychiatrist as witnesses.  Apart
from testifying on his own behalf, the individual called a co-worker and two
supervisors.  The transcript taken at the hearing will be hereinafter cited as "Tr.".
Various documents that were submitted by the DOE Counsel and the individual during
this proceeding constitute exhibits to the hearing transcript and will be cited as "Exh.".

Summary of Findings

The following factual summary is essentially uncontroverted.  However, I will indicate
instances in which there are disparate viewpoints regarding the information presented
in the record.
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The individual was initially granted a “Q” level DOE security clearance in 1983, upon
assuming his employment with a DOE contractor.  The individual’s “Q” access
authorization was downgraded to an “L” access authorization in 1996 due to a change
in his work responsibilities.  However, in August 2000, the individual’s employer
requested that the individual “Q” access authorization be reinstated, again due to a
revision of his work responsibilities.  Pursuant to this request, a reinvestigation of the
individual was performed and on February 28, 2001, a Personnel Security Interview
(PSI) was conducted with the individual.  During the PSI, the Personnel Security
Specialist made inquiries regarding several matters, particularly the individual’s past
and current use of alcohol.  The principal circumstances of the individual’s alcohol use
are summarized below.

The individual concedes that when he was teenager in high school, more than twenty
years ago, he went through a period of excessive drinking due to immaturity and peer
pressure.  The individual states that he had a rebellious attitude and he and his
friends thought it was “cool” to binge drink beer to the point of intoxication.  During
this time, the individual was arrested on three occasions.  In the first two incidents,
the individual was arrested for illegal possession of alcohol by a minor while in the
company of his friends.  In the final, more serious incident, the individual was arrested
for Driving Under the Influence (DUI) at age seventeen, and was placed on probation.
According to the individual, he was ashamed and disappointed with himself following
the DUI arrest, and made a decision to drink more responsibly and to never drink
before driving.  While the individual continued to drink during his college years, the
amount of his drinking declined principally due to financial restraints.

In 1985, the individual was involved in an incident at the workplace in which alcohol
was an issue.  On this occasion, some of the individual’s co-workers purchased a few
six-packs of beer and began sharing the beer with other workers, including the
individual, after working hours in the parking lot.  The workers were quickly informed,
however, by security personnel that although the parking lot was outside the security
fence it was nonetheless DOE grounds.  Each worker, ten in all, therefore received a
security infraction for consuming alcohol on DOE premises.  Although the individual
received an infraction, the individual did not purchase the beer and there is no
indication that the individual was drinking excessively on this occasion.  The
individual was a relatively new employee at the time and was merely following the lead
of more senior workers.

The individual has had no reported alcohol-related incidents since 1985, and his
consumption of alcohol has generally declined since that time.  During the year prior
to the February 28, 2001 PSI, the individual usually consumed a beer after work,
although not every night, and consumed three to four beers on the weekend but not in
succession.  The Personnel Security Specialist who conducted the PSI was not unduly
concerned with the individual’s recent level of alcohol consumption.  However, the
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Personnel Security Specialist was alarmed and expressed her concern to the individual
upon receiving information that the individual drank alcohol while undergoing
treatment for a serious illness, as described below.

In December 2000, the individual was diagnosed with lymphoma and, upon the advice
of his oncology specialist, the individual began taking chemotherapy treatment in
January 2001.  The individual’s chemotherapy involved a four-week cycle. On the first
day of the cycle, the individual was given an injection of vincristine.  Then, on the same
day and continuing for the next four days, the individual was given two drugs ingested
in pill form, cytoxan and prednazone, to rebuild blood corpuscles depleted by the
chemotherapy injection.  The individual’s body was then given a time to recover before
beginning another round of treatment four weeks after receiving the vincristine
injection initiating the preceding round of chemotherapy treatment.  One side effect
of the individual’s chemotherapy was a severe loss of taste and appetite for a period of
two weeks after receiving the injection and taking the required medicines.

During the February 28, 2001 PSI, the individual informed the Personnel Security
Specialist that two to three weeks after receiving his initial round of chemotherapy
treatment, and prior to beginning his second round, his taste had returned and he
decided to have one beer during the evening after work.  Two days later, he decided to
have another beer.  The Personnel Security Specialist expressed her opinion to the
individual that his decision to drink the two beers reflected poor judgment on his part.
On the basis of this information and the individual’s adolescent alcohol abuse, the
Personnel Security Specialist determined that the individual should be referred to the
DOE Psychiatrist for evaluation.  In response to the critical reaction of the Personnel
Security Specialist, the individual decided to abstain from alcohol pending completion
of his chemotherapy treatments.  The two beers that the individual drank between the
first and second cycles was the only alcohol consumed by the individual during his
chemotherapy.

The DOE Psychiatrist initially examined the individual on May 1, 2000.  On the basis
of his examination of the individual and pertinent material from the individual’s
security file, the DOE Psychiatrist concluded that the individual did not meet DSM-IV
criteria for alcohol abuse or alcohol dependence, but nonetheless diagnosed the
individual with Alcohol Related Disorder Not Otherwise Specified (NOS).  In reaching
this diagnosis, the DOE Psychiatrist stated in his report that: “[The individual] has
continued to drink in what appears to be a maladaptive pattern, . . . [The individual]
has continued to drink notwithstanding a history of repeated problems with the law
as a teenager.  He also has been reprimanded at work for drinking in what was still
essentially part of the facility.  He also has continued to drink even in between
chemotherapy treatments for lymphoma.  These indicate a defect in judgement and
reliability.”  The DOE Psychiatrist noted, however, that the individual had stopped
drinking at that juncture and appeared motivated to maintain his position with the
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DOE contractor.  The DOE Psychiatrist therefore recommended that the individual be
considered an appropriate candidate for the Employee Assistance Program Referral
Option (EAPRO).  EAPRO is afforded to certain eligible employees and allows them to
retain their security clearance based upon their compliance with a prescribed alcohol
treatment and rehabilitation program.  Two prerequisites for entering the program are
that the employee have been abstinent from alcohol and agree to remain abstinent
until its completion.

The individual was unaware of the recommendation contained in the report of the DOE
Psychiatrist that the individual be offered EAPRO.  In July 2001, the individual
completed his six months of scheduled chemotherapy treatments, which proved to be
successful in arresting his lymphoma.  After receiving clearance from his treating
physician, the individual resumed drinking alcohol, limited to a few beers on the
weekend.  Since his chemotherapy had ended, the individual did not believe that his
drinking in moderate amounts would any longer be a concern to DOE.

On September 21, 2001, another PSI was conducted with the individual.  This PSI was
scheduled by the Personnel Security Specialist specifically for the purpose of offering
the individual EAPRO.  However, after discussing EAPRO with the individual, the
Personnel Security Specialist informed the individual that he was no longer eligible for
EAPRO because he had resumed drinking alcohol.   Instead, the Personnel Security
Specialist again referred the individual to the DOE Psychiatrist for a second
evaluation.  The DOE Psychiatrist reexamined the individual on October 9, 2001, and
again diagnosed the individual with Alcohol Related Disorder NOS for the same
reasons described in his earlier report.  In this instance, the DOE Psychiatrist stated
that “[EAPRO] is not a viable option at this time. [The individual] said that he agrees
that the program is a good one, but he does not feel that he has a problem with alcohol.
He would not be an appropriate candidate for this program.”  Based upon the second
report of the DOE Psychiatrist, the determination was made that the individual’s
security clearance should be suspended and referred for administrative review.  The
individual has continued to drink in moderation.

II.  Analysis

A DOE administrative review proceeding under 10 C.F.R. Part 710 is not a criminal
matter, in which the burden is on the government to prove the defendant guilty beyond
a reasonable doubt.  See Personnel Security Hearing, Case No. VSO-0078, 25 DOE
¶ 82,802 (1996).  In this type of case, we are dealing with a different standard designed
to protect national security interests.  A hearing is "for the purpose of affording the
individual an opportunity of supporting his eligibility for access authorization."  10
C.F.R. § 710.21(b)(6).  Once DOE Security has made a showing of derogatory
information raising security concerns, the burden is on the individual to come forward
at the hearing with evidence to convince the DOE that restoring his access
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2/ The DSM-IV states that the Alcohol-Related Disorder NOS category is for disorders
associated with the use of alcohol that are not classifiable as Alcohol Dependence, Alcohol
Abuse, Alcohol Intoxication, Alcohol Withdrawal, etc.  DSM-IV at 204.

authorization "would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or restoring of a
security clearance.  See Department of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest" standard for the granting of security clearances
indicates "that security determinations should err, if they must, on the side of
denials"); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499
U.S. 905 (1991) (strong presumption against the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions
of the parties, the evidence presented and the testimony of the witnesses at the hearing
convened in this matter.  In resolving the question of the individual's eligibility for
access authorization, I have been guided by the applicable factors prescribed in 10
C.F.R. § 710.7(c):  the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeable participation; the frequency and
recency of the conduct; the age and maturity of the individual at the time of the
conduct; the voluntariness of the participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation
for the conduct; the potential for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and material factors.  After
due deliberation, it is my determination that the individual’s access authorization
should be restored since I conclude that such restoration would not endanger the
common defense and security and would be clearly consistent with the national
interest.  10 C.F.R. § 710.27(d).  The specific findings that I make in support of this
determination are discussed below.

A.   Criteria J; Alcohol Use

In his report to DOE, the DOE Psychiatrist diagnosed the individual with
Alcohol-Related Disorder, Not Otherwise Specified (NOS) under criteria set forth in the
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV).   In2/

explaining his diagnosis, the DOE Psychiatrist states in his report: “The examinee’s
use of alcohol has been maladaptive.  During his teenage years, he certainly had
alcohol abuse, if not dependence.  This probably extended until his college years. . . .
The examinee, notwithstanding the presence of his serious illness, continued to drink.
In between chemotherapy cycles, he was still drinking.  He said that he was drinking
only one beer on two occasions, and shortly after he finished therapy he resumed
drinking, although at a reduced amount by his report.  The issue cited indicates a
defect in judgement and reliability.  The examinee’s drinking continues despite the
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3/ I find in this case that the concern of DOE Security falls within the purview of Criterion J
since the individual “has been . . . a user of alcohol habitually to excess,” albeit not since
high school nearly 25 years ago.  The individual has not been diagnosed as “alcohol
dependent or suffering from alcohol abuse,” and the DOE Psychiatrist found no difficulty
with the individual’s recent use of alcohol other than the two beers he consumed during
chemotherapy.  In view of the diagnosis of the DOE Psychiatrist, the Notification Letter
might have stated an ancillary security concern under 10 C.F.R. § 710.8(h), which is
applicable in circumstances where an individual has a “mental condition of the nature which,
in the opinion of a board-certified psychiatrist . . . causes, or may cause, a significant defect
in judgment or reliability.” 

problems it has caused him in the past, and also notwithstanding that he was receiving
medication with side effects for the treatment of a malignant illness.”  Exh. 8 at 5.  The
past difficulties alluded to by the DOE Psychiatrist include two arrests for illegal
possession of alcohol by a minor and an arrest for DUI while a teenager in high school,
and then receiving an infraction in 1985 for drinking on company grounds.

On the basis of the report of the DOE Psychiatrist, I find that DOE Security properly
invoked Criterion J in suspending the individual’s security clearance.   In other DOE3/

security clearance proceedings, Hearing Officers have consistently found that a
diagnosis related to excessive alcohol use raises important security concerns. See, e.g.,
Personnel Security Hearing, Case No. VSO-0079, 25 DOE ¶ 82, 803 (1996) (affirmed
by OSA, 1996); Personnel Security Hearing, Case No. VSO-0042, 25 DOE ¶ 82,771
(1995) (affirmed by OSA, 1996); Personnel Security Hearing, Case No. VSO-0014, aff’d,
Personnel Security Review, 25 DOE ¶ 83,002 (1995) (affirmed by OSA, 1995).  In these
cases, it has been observed that an individual’s excessive use of alcohol might impair
his judgment and reliability, and render him susceptible to pressure, coercion and
duress.  These factors amplify the risk that the individual will fail to safeguard
classified matter or special nuclear material.  Accordingly, I will turn to whether the
individual has presented sufficient evidence to mitigate the security concerns of DOE
relating to his use of alcohol.

B.  Mitigating Evidence

I find that the individual has presented evidence which fully mitigates the security
concerns of DOE relating to the diagnosis of the DOE Psychiatrist.  During the
hearing, the DOE Psychiatrist stated that the principal basis for his diagnosis of
Alcohol Related Disorder NOS was the individual’s decision to drink, albeit two beers,
in the interim between two of his chemotherapy treatments: “The biggest concern of
course was that the drinking continued at a time when he was diagnosed with a rather
serious illness, and also at a time when he was in treatment with medications that are
potentially rather toxic. . . .  that certainly brings his judgment into question.”  Tr. at
58.  While the DOE Psychiatrist took into consideration the individual’s excessive
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4/ Similarly, the Personnel Security Specialist testified that her primary concern, which led her
to refer the individual to the DOE Psychiatrist, was the individual’s revelation that he drank
two beers during the interim between his chemotherapy treatments.  Tr. at 26.

5/ While admittedly not an expert in chemotherapy or oncology, the DOE Psychiatrist stated
his belief on the basis of his medical training that the consumption of even moderate
amounts of alcohol during chemotherapy treatment increases the probability of liver damage,
due to the high toxicity of the chemotherapy drugs.  Tr. at 59-60.

6/ During his psychiatric interview, the individual told the DOE Psychiatrist that he had
informed his physician that he drank beer, when describing his lifestyle to his physician prior
to beginning chemotherapy.  Exh. 8 at 2.   The individual  reported that his physician did not
tell him to abstain from all alcohol at that time.  Id.  The DOE Psychiatrist was nonetheless
concerned that the individual did obtain clearance from his physician to drink the two beers
after chemotherapy treatments had actually begun.  Tr. at 75-76.

drinking as a teenager, more than twenty years ago, the DOE Psychiatrist “felt that
the other situations have been rather removed and he has functioned, I would say,
rather well, since his teens and since the incident in 1985.”  Id.  The DOE Psychiatrist
made it abundantly clear that he did not consider the individual’s level of drinking
prior to contracting lymphoma to be a problem, but deemed only the individual’s
decision to drink during chemotherapy to be “maladaptive” and reflecting a defect in
judgment and reliability.  Tr. at 66-67.  4/

However, the DOE Psychiatrist further clarified during the hearing that there were
two essential premises for his diagnosis:  first, that it is medically unwise and unsafe
to consume any alcohol during the interim between chemotherapy treatments,  and5/

second, that the individual had not received any guidance from his doctor before
deciding to drink the two beers.  Tr. at 60-61; 73-75.   Information provided by the6/

individual at the hearing, however, established that the DOE Psychiatrist was
incorrect in both respects.

The individual presented a letter from his treating physician, a specialist in the field
of oncology, stating that “[t]hroughout patients’ chemotherapy treatments it would be
okay to have an occasional beer on and off treatment.”  Exh. 19.   According to the
individual’s testimony, his treating physician further stated that he would have
instructed the individual that he must abstain from alcohol while undergoing
chemotherapy, if it were a problem.  Tr. at 138-39.

The individual further testified that contrary to the DOE Psychiatrist’s supposition,
the individual had obtained specific guidance regarding the use of alcohol during
chemotherapy before deciding to drink the two beers.  Prior to beginning
chemotherapy, the individual received several informational booklets from his
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7/ The individual’s conduct in this respect was consistent with the description of the individual
given by his friend (a co-worker) and supervisors who testified.  These  witnesses were
uniform in their high praise of  the individual’s good judgment and reliability.  See Tr. at 93,
99-100, 109-11.

physician describing the effects and side effects of the chemotherapy drugs that would
be administered, and the “dos and don’ts” while undergoing chemotherapy.  Tr. at 122-
23.  The individual testified that none of the booklets said that he should abstain from
alcohol but only that he should “keep it to a minimum.”  Tr. at 123.  The individual was
forthright and convincing, and showed that he had exercised sound judgment, in
describing the manner in which he reviewed all pertinent information before deciding
to drink one beer on two separate evenings, for a total of two beers, during the three-
week interim between his first and second chemotherapy treatments.7/

After hearing the individual’s testimony, the DOE Psychiatrist rescinded his opinion
that the individual’s decision to drink two beers while undergoing chemotherapy
reflected a defect in the individual’s judgment and reliability.  Tr. at 157-58.  According
to the DOE Psychiatrist, this was “information of which I was not aware of until today
. . . that at the start of his chemotherapy he was actually given a statement or an
instruction and this covered the use of alcohol.”  Tr. at 157.  The DOE Psychiatrist
therefore withdrew his diagnosis of Alcohol Related Disorder NOS.  Tr. at 158-59.  I
find that the withdrawal of the diagnosis and underlying opinion by the DOE
Psychiatrist effectively nullifies the security concerns raised in the Notification Letter.

III.  Conclusion

As explained in this Decision, I find that DOE Security properly invoked 10 C.F.R.
§ 710.8(j) in suspending the individual's access authorization.  However, for the
reasons I have described above, I find that the individual has mitigated the legitimate
concerns of DOE Security.  I therefore find that restoring the individual’s access
authorization would not endanger the common defense and security and would be
clearly consistent with the national interest.  Accordingly, I have determined that the
individual's access authorization should be restored.   The DOE Office of Security
Affairs may seek review of this Decision by an Appeal Panel in accordance with the
provisions set forth in 10 C.F.R. § 710.28.

Fred L. Brown
Hearing Officer
Office of Hearings and Appeals

Date: December 4, 2002













































  Access authorization is defined as an administrative determination that an individual is eligible1/

for access to classified matter or is eligible for access to, or control over, special nuclear material.
10 C.F.R. § 710.5(a).   Such authorization will be referred to from time to time in this Decision as
access authorization or security clearance.

* The original of this document contains information which is subject
to withholding from disclosure under 5 U.S.C. 552.  Such material has
been deleted from this copy and replaced with XXXXXXX’s.

March 6, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 10, 2002

Case Number: VSO-0565

This Decision concerns the eligibility of  XXXXXXXXXXXXXX   (the Individual) to possess an
access authorization under the Department of Energy (DOE) regulations set forth at 10 C.F.R.
Part 710, Subpart A, entitled "General Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear Material."  A Local Security Office suspended the1/

Individual’s access authorization pursuant to the provisions of Part 710.  As discussed below,
after carefully considering the record before me in light of the relevant regulations, it is my
decision that the Individual’s access authorization be restored.

I. Background

The Individual is employed by a contractor at a DOE facility.  The individual has also been
included in the DOE’s Personnel Assurance Program (PAP), a safety program that requires its
participants to submit to annual physical examinations, blood tests, and psychiatric
examinations.  During the course of some of these tests, the Individual’s
gamma-glutamyltransferase, or GGT, level was elevated.  Because an elevated GGT level can
indicate excessive use of alcohol, a meeting was held with the Individual regarding his alcohol
use.  As a result of this meeting, a “Transmittal of Potentially Disqualifying Information” report
was prepared and sent to the Local Security Office.  Hearing Transcript at 229  (hereinafter
referred to as “Tr.”).  Once the Local Security Office received this report, it called the Individual
in for a Personnel Security Interview (PSI).  Tr. at 18.  The purpose of the interview was to
discuss the report and the potential alcohol issues it 
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  Criterion J refers to information indicating that an individual has “[b]een, or is, a user of alcohol2/

habitually to excess, or has been diagnosed by a board-certified psychiatrist or a licensed clinical
psychologist as alcohol dependent or as suffering from alcohol abuse.” 10 C.F.R. § 710.8(j).
Criterion H refers to information indicating that an individual suffers from “an illness or mental
condition of a nature which, in the opinion of a psychiatrist or licensed clinical psychologist, causes
or may cause a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h). 

raised.  Id.  The Individual was also referred to a DOE consultant psychiatrist (DOE Psychiatrist).
Id. at 24.  The DOE Psychiatrist interviewed the Individual and diagnosed him as suffering from
alcohol dependence, in sustained partial  remission.  The DOE Psychiatrist’s opinion was based
primarily on the Individual’s behavior that occurred 20 years prior to the interview and reported
by the Individual during the PSI and the interview with the DOE Psychiatrist.  The DOE
Psychiatrist further opined that the Individual had not demonstrated sufficient evidence of
reformation or rehabilitation.  The DOE Psychiatrist also found that the Individual’s alcohol
dependency could cause a defect in judgment or reliability.

Because the derogatory information concerning the Individual  had not been resolved, the local
DOE Office obtained authority to initiate this administrative review proceeding.  The Local
Security Office then issued a Notification Letter to the Individual, citing the DOE Psychiatrist’s
diagnosis of Alcohol Dependence and the Individual’s admission that he was continuing to
consume alcohol as the derogatory information that created a substantial doubt as to the
Individual’s continued eligibility for an access authorization under 10 C.F.R. § 710.8(j)
(Criterion J) and (h) (Criterion H).  2/

Upon receipt of the Notification Letter, the Individual filed a response and requested a hearing.
The DOE transmitted the Individual's hearing request to the Office of Hearings and Appeals
(OHA) Director, and the OHA Director appointed me as the Hearing Officer in this case.
10 C.F.R. § 710.25(a), (b).  I convened a hearing in this matter within the time frame prescribed
by the DOE regulations.  10 C.F.R. § 710.25(g). 

At the hearing, the Individual represented himself and offered his own testimony as well as the
testimony of his personal physician, a psychiatrist with whom he had consulted, two co-workers,
his wife, and his daughter.  The Local Security Office presented three witnesses, a Personnel
Security Specialist, the DOE Psychiatrist, and the site occupational medical director.  The local
DOE Office entered 30 exhibits into the record (Exhibits 1-1 to 7-1); the Individual tendered 29
exhibits.  
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II. Standard of Review

Under Part 710, DOE may suspend an individual’s access authorization where “information is
received that  raises a question concerning an individual’s continued access authorization
eligibility." 10 C.F.R. § 710.10(a).   After a question concerning an individual’s eligibility for an
access authorization has been raised, the burden shifts to the individual who must come forward
with convincing factual evidence that "the grant or restoration of access authorization to the
individual would not endanger the common defense and security and would be clearly
consistent with the national interest."  See 10 C.F.R. § 710.27(a).

In considering the question of the Individual's eligibility for access authorization, I have been
guided by the applicable factors prescribed in 10 C.F.R. § 710.7(c)):  the nature, extent, and
seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and maturity of
the individual at the time of the conduct; the voluntariness of the participation; the absence or
presence of rehabilitation or reformation and other pertinent behavioral changes; the motivation
for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuance or recurrence; and other relevant and material factors.

After consideration of all the relevant information in the record, I conclude that the security
concerns raised by the derogatory information have been mitigated.   Consequently, it is my
decision that the Individual’s access authorization should be restored.

III.  Findings of Fact and Analysis

The derogatory information concerning Criterion H and Criterion J centers on the Individual’s
diagnosis of Alcohol Dependence.  Such a diagnosis always raises security concerns.  In response
to the concerns, however, the Individual maintains that he is not, in fact, alcohol dependent and
that he was incorrectly diagnosed by the DOE Psychiatrist.  The relevant facts in this case are not
in dispute.   

As a PAP participant, the Individual was  subject to physical tests, one of which showed  GGT
levels exceeding 100, i.e., the level used by the local occupational medical office (OMO) as a
threshold at which it begins to investigate an individual for alcohol use.  Tr. at 233.   The
Individual’s test results level peaked at 161, but ranged from 70 to 136 over the following
eighteen month period.  Approximately six and a half months after the initial test of 161, a
meeting was held with the individual and members of the OMO.  Notes from 
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this meeting were forwarded to the Local Security Office in the form of a “Transmittal of
Potentially Disqualifying Information.”  

The Local Security Office then interviewed the Individual and concluded that he should be
evaluated by a DOE Psychiatrist.  Id. at 55.  In reaching this decision, the Personnel Security
Specialist relied on the elevated GGT levels and three incidents related to her by the Individual
at the PSI.  The first incident occurred in 1991, prior to the Individual’s employment with the
DOE Contractor.  He was at a party after a training seminar and he consumed alcohol beverages
and made some inappropriate comments in a loud voice.  He was verbally reprimanded.  Id. at
59.  The second incident occurred in 1995.  When he returned home from dinner with his wife,
his daughter accused him of being intoxicated.  Id. at  60.  The third and final incident occurred
in 1997.  The Individual had volunteered for an overtime shift the day after his wedding
anniversary.  While he was out celebrating with his wife and friends on his anniversary, he told
his wife he would have to either stop drinking or call in and tell his supervisor he was not going
to be able to work.  His wife indicated she wished to continue celebrating.  He called his
supervisor, within the time prescribed by his office’s regulations, to tell him he would not be able
to work the next day.  Id. at 58.  Based on these three separate,  self-reported incidents, his
elevated GGT level, and his expressed concern about his alcohol while in the Navy more than
20 years previously, he was referred to the DOE Psychiatrist for evaluation.  Id. at 60.  

Subsequent to interviewing the Individual, the DOE Psychiatrist wrote an evaluative report on
the Individual describing her findings.  Exhibit 3-1.  The report states that the DOE Psychiatrist
examined the Individual and administered two screening tests for substance abuse, the
Substance Abuse Subtle Screening Inventory (SASSI) and the Alcohol Use Disorders
Identification Test (AUDIT).  Id. at 2.  According to the DOE Psychiatrist, the SASSI showed a
low probability of substance abuse, but the AUDIT showed a high probability of having an
alcohol use disorder.  Id. at 17.  The blood test ordered by the DOE Psychiatrist showed a GGT
level of 129, which the DOE Psychiatrist indicated was high.  Id. at 18.  Based upon this
examination and her review of the DOE records, the DOE Psychiatrist determined that the
Individual met a minimum number of the diagnostic criteria of the Diagnostic and Statistical
Manual, 4th Edition (DSM-IV), to be diagnosed as suffering from “Alcohol Dependence in
Sustained Partial Remission.” Exhibit 3-1 at 22.  She also opined that as of the date of her report
the Individual had not shown adequate rehabilitation.  To demonstrate rehabilitation, the DOE
Psychiatrist recommended a number of treatment programs such as Alcoholics Anonymous
combined with abstinence for two years.  Id. at 23. 
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  The DOE Psychiatrist appeared to take everything the Individual said negatively.  For example,3/

she emphasized that he met his wife in a bar.  Moreover, there was an incident during his time in
the Navy when he broke his arm.  Although there is nothing in the record to indicate that he was
drunk at the time, she relied upon it as an indication that he overindulged during this period.  

  The Individual was diagnosed with gastroesophageal reflux disease (GERD) in the mid 1980s.4/

Ex. 3-1 at 12.

  The Individual disputed that he blacked out.  He claimed he might have gone to sleep or passed5/

out.  He believes there is a difference between passing out and blacking out.  The one incident
relied upon by the DOE Psychiatrist was a self-reported incident where the individual was drinking
with a friend and they started arguing.  The argument degenerated into a fist fight, and the
Individual was knocked out.  According to witnesses, the friend continued to kick the Individual
until another person stepped in and stopped the friend.  The Individual had no memory of the
incident until told about it the next day.  Tr. at 97-98. 

IV.   The Hearing

At the hearing, the DOE Psychiatrist elaborated on her diagnosis.  Pursuant to the DSM-IV, for
someone to be diagnosed as alcohol dependent, an individual must meet three criteria from a
list of criteria for alcohol dependence.  Exhibit. 3-1 at 19.  First, she determined that the
Individual met Criterion (3) twenty years prior: “the substance is often taken in larger amounts
or over a longer period than was intended.” Id.  This conclusion is based upon events 20 years
in the past, when the Individual was a 19 year-old enlisted man in the Navy and became
intoxicated while out with friends.  Id. at 21.  The DOE Psychiatrist supported her reliance on this
criterion by claiming that the Individual would have to sleep “off-base” to recover from his
drinking.   Tr. at 213.  She also concluded that the Individual had met Criterion (5) twenty years3/

prior: “a great deal of time is spent in activities necessary to obtain the substance, . . ., use the
substance . . . , or recover from its effects.” Exhibit 3-1 at 21.  She believed he devoted more time
to consuming alcohol while he was in the Navy than he intended, and backed that up by
claiming he stated he became intoxicated when he did not intend to.  Tr. at 214.  She also stated
that the while in the Navy the  Individual spent much time drinking.  Id. at 214.  Finally, she
concluded that he met Criterion (7) twenty years prior: “the substance use is continued despite
knowledge of having a persistent or recurrent physical or psychological problem that is likely
to have been caused or exacerbated by the substance.”   Exhibit 3-1 at 21.  By this, she mean that
while in the Navy, the Individual continued to consume alcohol despite the fact that he had
indigestion.   Exhibit 3-1 at 21.  At the Hearing, the DOE Psychiatrist referred to a different4/

justification and claimed that her reliance on Criterion 7 was based on the Individual’s
blackout.   Tr. at 99-100.  5/
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  As an example, the Individual’s Psychiatrist questioned the DOE Psychiatrist’s reliance on an6/

inconsistency between the Individual’s answers to a question both the DOE Psychiatrist and the
DOE had asked.  

I reviewed his last MMPI done at XXXXXXX, taken by the subject in
May 2000 before he was actively confronted and monitored.  This
MMPI was within normal limits.  What caught my attention though
was page 11 of the report where critical items were described.  One
states was 3 84 [sic]: I was suspended from school one or more times
for bad behavior.  He answered TRUE.  During my interview, I
asked him to same question and his answer was “never”.  This
unreliability and inconsistency of his statements signify his self-
serving behavior to minimize or demy [sic] his problems to this
interviewer.

Exhibit 3-1 at 24.  The Individual’s Psychiatrist determined that the only time the Individual had
disciplinary trouble at school was in kindergarten.  Moreover, it was an isolated incident, not a
string of incidents.  Tr. at 79.  The Individual’s Psychiatrist stated she did not think one incident in
kindergarten was a “school” issue.  She did not believe his cited answers were inconsistent.  Id.  I
agree with her conclusion.

The Individual’s physician also testified – himself a recovering alcoholic and drug addict – that
he has been treating the Individual for approximately 10 years.  Tr at 32, 34.  The physician
testified that the Individual is not alcohol-dependent.  More importantly the physician pointed
out that the elevated GGT level alone could result from a number of factors, including
medication the Individual was taking or the Tylenol the Individual took the night before a test.
Id. at 27, 40.  The doctor further stated that there are six other liver tests that could have been
administered to the Individual that are better indicators of a problem with alcohol.  Id. at 28.  He
concluded that he thought the DOE Psychiatrist’s report was “outrageous.”  Id. at 42.  

The  Individual’s Psychiatrist testified that she, too, disagreed with the DOE Psychiatrist’s
diagnosis.  Tr. at 77.  The Individual’s Psychiatrist testified that, in her view, the diagnosis
selectively pulled together “bits and pieces” of the Individual’s life history to produce the
diagnosis.   Like the physician, the Individual’s Psychiatrist stated that if he was alcohol6/

dependent you would see an effect in his life.  She posed the following questions: (1) had he ever
shown up to work inebriated or (2) were there reports of him smelling of alcohol or ever
appearing intoxicated.  She concluded by saying that she would not make a “distant life
diagnosis based on a current interview . . . I’m not going to pick through and paste together
tidbits to come up with that diagnosis with the minimum number of criteria.”  Tr. at 114.  She
expanded on this by saying that if someone indicated that he had been through a treatment
program 20 years previously and had been sober since that time, 
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  At the end of his wife’s testimony, although she had been present for the entire hearing, the7/

Individual asked that she be excused to attend their daughter’s sporting activity.  Tr. at 270.  I find
it telling that he knew his daughter’s schedule and knew she would be disappointed if one of her
parents was not present.

  When I asked why the report of the minutes of the meeting held between OMO and the8/

Individual was sent to the Local Security Office, the director of OMO replied that it was required
to be sent.  It was not an indication that OMO believed he should be investigated for alcohol use.
Tr. at 244.

she would give them a diagnosis of alcohol dependence in remission.  Id. at 115.  She would not
base a diagnosis on anecdotal information.  Id.  

The Individual’s wife and youngest daughter both testified that the Individual does not have an
alcohol problem.  The youngest daughter, a teenager, testified that he is a good father and that
she was probably happiest of all her friends.  Tr. at 141.  His older daughter submitted a letter
stating that she is very lucky to have him as a father.  She wrote that he has always been there
for her, even when they are not in the same state.  Individual’s Exhibit at 2.  Most of the exhibits
the Individual submitted are letters from friends and co-workers.  Almost all the letter writers
extol his virtue as a dedicated family man.   Many of the letter writers indicate the writer is7/

familiar with the Individual in a social situation and, although he does drink, he does not
overindulge.  Overwhelmingly, the letter writers state that they are fortunate to be acquainted
with the Individual.  Individual’s Exhibits 1-27.

V.  Findings and Conclusions

After reviewing the extensive expert psychiatric testimony presented in this case as well as the
other evidence contained in the record, I find that the Individual does not have an alcohol
problem that raises a security concern.  I was particularly impressed with the candid testimony
of the Individual’s physician and the Individual’s Psychiatrist.  The testimony of the physician
and the Individual’s Psychiatrist is convincing since their analyses of the Individual’s condition
are similar and are much more in accord with the available current facts than the DOE
Psychiatrist’s reading of events that occurred 20 year previously.  The physician has known the
Individual for over 10 years and is himself a recovering alcoholic.  Also supporting their
opinions was the fact that the OMO did not perceive a problem with the Individual’s alcohol use,
but only wanted to monitor him.  The cover page of the meeting notes indicates there should8/

be no change in the Individual’s status in the PAP.  Exhibit 4-2 at 1.  In addition, the medical
director testified he did see any problem.  Tr. at 236.  Furthermore, the psychiatric test results
administered by the DOE Psychiatrist on which she relied are contradictory.  According to the
DOE Psychiatrist, the SASSI showed a low probability of substance dependence disorder and
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the AUDIT showed a high probability of having an alcohol use disorder.  Exhibit 3-1 at 17.  In
the end, the only evidence of an alcohol-related problem are accounts of events self-reported by
the individual.  I find these accounts only very to be minimal evidence of a risk, even if those
accounts were taken in a light most favorable to a finding of alcohol dependence. 

In addition, the DOE Psychiatrist’s testimony supporting her diagnosis was not convincing.  Her
attempt to apply the application of the DSM-IV criteria to the Individual was riddled with
weaknesses and does not persuade me.  The activities relied on in the diagnosis occurred more
than 20 years before the Hearing.   In terms of the Individual, half his lifetime.  That material,
taken in its most favorable light, supports that finding that the Individual satisfies three of the
substance dependence criteria – i.e., the minimum number of criteria needed for a such a finding.
However, I am not persuaded by either her report or her testimony that the Individual’s
behavior while in the Navy 20 years ago rose to a level of alcohol dependence.   Without some
material to show a contemporary continuation of this type of behavior, some current evidence
of risk, it is impossible for a reasonable person to ignore the gap of 20 years. 

At the same time, I am persuaded by the reasonableness of the testimony of the Individual’s
Psychiatrist and physician: If the Individual were alcohol dependent, there would be at least
some probative, contemporaneous evidence in his family or work life.  No such evidence has
been presented.  Regarding the GGT levels, both the physician and Individual’s Psychiatrist
testified that relying on these results to conclude alcohol dependence is unsound.  They both
testified that there are many other triggers that will  raise a GGT level, and it is not a reliable test
for alcohol dependence.  Both the physician and the Individual’s Psychiatrist agreed that the
prescription medicine the Individual was taking would raise his GGT level.   In addition, the
physician indicated taking Tylenol could raise a GGT level. 

Furthermore, as he noted in his defense, the Individual’s family life is very stable.  His wife
supports the truthfulness of his testimony and does not believe he has a problem with alcohol.
His teenage daughter, who is still living at home, also does not see a problem with his alcohol
use.  His friends and co-workers support him and believe he is a good father, husband, friend,
and co-worker.  It is my belief that a person with significant alcohol problems at home or work
would not be in a position to acquire 27 character letters.  Ordinarily, we do not give much
credence to character letters submitted by an individual.  However, in the absence of any other
evidence of current alcohol dependence, I believe that their submission supports the logic of the
physician’s and Individual’s Psychiatrist’s testimony that you would see an effect in his personal
life if he were alcohol dependent, and there is no such evidence in this case.  Further, his co-
workers testified he is an excellent worker.  He has never come to work intoxicated or smelling
of alcohol.  The one current incident the Local Security Office relied upon in support of its
referral to the 
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DOE Psychiatrist actually indicates how conscientious he is.  He called his supervisor within the
prescribed time period to tell him he would not be able to work.  He did not lie.  He told him the
truth.

In sum, I was convinced by the expert testimony of the physician and the Individual’s
Psychiatrist on the diagnosis issue.  To the extent the DOE Psychiatrist’s report raised a security
concern, I find that concern has been mitigated. 

IV. Conclusion

Upon consideration of the record in this case, I find that there is evidence that raises a doubt
regarding the Individual’s eligibility for a security clearance.  However, I find that doubt is
minimal, and I also find sufficient evidence in the record to mitigate any concern raised.
Therefore, I conclude that restoring the Individual’s access authorization would not endanger
the common defense  and security and would  be clearly  consistent with the national interest.
10 C.F.R. § 710.27(a).  Consequently, it is my decision that the Individual’s access authorization
should be restored.  

Janet R. H. Fishman
Hearing Officer
Office of Hearings and Appeals

Date: March 6, 2003



Access authorization is defined as an administrative determination that an individual is eligible for access to1

classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).  Such
authorization will be referred to variously in this Decision as access authorization or security clearance.
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  December 16, 2002
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of  Case: Personnel Security Hearing

Date of Filing: July 29, 2002

Case Number: VSO-0569
   

This Decision concerns the eligibility of XXXXX (the individual) to hold an access authorization1

under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  The
individual’s access authorization was suspended by the Manager of a Department of Energy (DOE)
Operations Office (the Operations Office) pursuant to the provisions of Part 710.  Based on the
record before me, I am of the opinion that the individual’s access authorization should be restored.

I.  Background

The individual has been an employee of a contractor at a DOE facility and has held a security
clearance since 1978.  After a routine reinvestigation of the individual’s background revealed
concerns about the individual’s use of alcohol, the Operations Office conducted a Personnel Security
Interview (PSI) with the individual on April 3, 2001.  Because the security concern remained
unresolved after that PSI, the Operations Office requested that the individual be interviewed by a
DOE consultant psychiatrist (DOE psychiatrist).  The psychiatrist interviewed the individual on May
1, 2001, and thereafter issued an evaluation to the DOE, in which he opined that the individual
suffered from Alcohol Related Disorder, Not Otherwise Specified.  The Operations Office ultimately
determined that the derogatory information concerning the individual created a substantial doubt
about his eligibility for an access authorization, and that the doubt could not be resolved in a manner
favorable to the individual.  Accordingly, the Operations Office suspended the individual’s access
authorization, and obtained authority from the Director of the Office of Safeguards and Security to
initiate an administrative review proceeding.
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The administrative review proceeding began with the issuance of a Notification Letter to the
individual.  See 10 C.F.R. § 710.21.  That letter informed the individual that information in the
possession of the DOE created a substantial doubt concerning his eligibility for access authorization.
The Notification Letter included a statement of that derogatory information and informed the
individual that he was entitled to a hearing before a Hearing Officer in order to resolve the
substantial doubt regarding his eligibility for access authorization.  The individual requested a
hearing, and the Operations Office forwarded the individual’s request to the Office of Hearings and
Appeals (OHA).  The Director of OHA appointed me as the Hearing Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), I took testimony from the
individual, a DOE personnel security specialist, and the DOE psychiatrist.  Both the individual and
the DOE Counsel submitted exhibits.  I closed the record upon receiving the transcript of the
hearing.

I have reviewed and carefully considered the evidence in the record.  I have considered the evidence
that raises a concern about the individual’s eligibility to hold a DOE access authorization.  I have
also considered the evidence that mitigates that concern.  I conclude, based on the evidence before
me and for the reasons explained below, that the security concern has been resolved, and that the
individual’s access authorization should be restored.

II.  Analysis

A. The Basis for the DOE’s Security Concern

As indicated above, the Notification Letter issued to the individual included a statement of the
derogatory information in the possession of the DOE that created a substantial doubt regarding the
individual’s eligibility for access authorization.  In the Notification Letter, the DOE characterized
this information as indicating that the individual (1) “is a user of alcohol habitually to excess, or has
been diagnosed by a psychiatrist as alcohol dependent or as suffering from alcohol abuse;” (2) has
“an illness or mental condition which in the opinion of a psychiatrist causes, or may cause, a
significant defect in the judgment or reliability” of the individual.  See 10 C.F.R. § 710.8(h), (j).  The
statements were based on the individual's history of alcohol use as well as on the diagnosis by the
DOE psychiatrist that the individual suffered from Alcohol Related Disorder, Not Otherwise
Specified.

The DOE personnel security specialist noted in her testimony that the individual

had indicated that, in the background investigation, . . . that since 1993 and his divorce
in ‘95, that he characterized his drinking of alcohol as two to three beers per night, and
a possible drink of whiskey or scotch.

He also indicated that he believed that he drinks too much and that his children and
family are not happy about his use of alcohol.  And there were several other sources that
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we had information from who voiced a concern or else did make comments regarding
his use of alcohol.

. . . .

One source indicated that he was aware of conversations with the subject’s son, and the
subject’s son indicated that he felt his father was drinking too much on a daily and
weekly basis, and became intoxicated four or five times a year.  And the son was
expressing some concern about his father’s drinking.

Also had an interview that related that the source had seen subject on several
(indiscernible) occasions, maybe six or seven times a year, and that the subject was still
upset about his divorce.  And that he had observed him intoxicated at least 10 times.
And he described . . . intoxicated as being in a state of happiness and relaxed.

Transcript of Hearing (Tr.) at 31-32.

After the DOE psychiatrist’s May 1, 2001 examination of the individual, the psychiatrist stated that
the individual

has a history of drinking that has continued.  In my opinion, this has continued to a
maladaptive degree.  He drinks every day, and he admits to getting “tipsy” once a month.
He tried to stop drinking approximately two weeks ago, but so far he has described at
least two days wherein he had drinks, but not to the point of intoxication.  He does not
have enough symptoms or presentations related to alcoholism that can be categorized as
alcohol abuse.  Hence, the diagnosis is being categorized as Alcohol Related Disorder
Not Otherwise Specified.

DOE Exhibit 10 at 7.

All of the concerns in the present case relate to the individual’s use of alcohol.  Excessive use of
alcohol raises a security concern due to the heightened risk that an individual’s judgment and
reliability will be impaired to the point that he will fail to safeguard classified matter or special
nuclear material.  E.g., Personnel Security Hearing, Case No. VSO-0479, 28 DOE ¶ 82,857 (2002).

B.  Whether the Security Concerns Have Been Resolved

A hearing under Part 708 is held “for the purpose of affording the individual an opportunity of
supporting his eligibility for access authorization,” i.e., “to have the substantial doubt regarding
eligibility for access authorization resolved.”  10 C.F.R. § 710.21(b)(3), (6).  “In resolving a question
concerning an individual's eligibility for access authorization,” I must consider
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the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct;
the age and maturity of the individual at the time of the conduct; the voluntariness of
participation; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and
material factors.

10 C.F.R. § 710.7(c).

At the hearing, the DOE psychiatrist testified as follows:

THE HEARING OFFICER: . . . [A]bsent any formal type of counseling, let’s say that
he determined on his own to not drink to excess in the future, how long would he have to
continue that pattern of basically non-maladaptive drinking to be free of this diagnosis?

THE WITNESS: The manual [Diagnostic and Statistical Manual of Mental Disorders,
4  Edition (DSM-IV)], and this refers more so to the more serious alcohol-related disorders,th

normally, prescribes like a 12-month period.  I think that time frame is appropriate also in
other instances, like alcohol-related disorder NOS.

. . . .

BY [DOE COUNSEL]:

Q. You mentioned excessive drinking, if there was none in the next year that this would
modify his behavior.  Are you aware of any specific instances in the past year where he [h]as
drunk to excess?

A. In the past year I do not know.  This interview that I did was conducted over a year
ago.

Q. It was well over a year ago.

Tr. at 75, 78.  

Thus, I allowed the DOE psychiatrist to ask the individual a series of questions regarding his use of
alcohol since the May 1, 2001 interview.  The following are some excerpts from that portion of the
individual’s testimony:

C "The beer that I grab when I go home and start cooking dinner, it's just a habit. You
know, I reach into the ice box, it's my beverage of choice. Lately I keep a pitcher of ice
tea at the front, I had ice tea last night and the night before." 
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C "[L]ate at night I'll have my nightcap, if you will, in the privacy of my home in front of
the TV." 

C "[T]ypically Friday nights and -- I can't say every Friday night, I mean I've been dating
a lady friend, we'll go to a local bar, it's within a mile, mile and a half from my home.
She'll drive. I'll have -- you know, I don't count them, perhaps four drinks, five drinks in
a space of four hours or whatnot. I don't close the bar down, as some do." 

C "Having a drink with dinner, you know, I can certainly substitute the first one. I like my
nightcap. It doesn't mean I have to have it, I just, I just enjoy it." 

C "I've given up drinking at lunch at work."

Tr. at 79, 80, 81-82.  In addition to describing his recent drinking patterns, the individual stated that
he has “ventured to understand” his behavior, and that his life had “become somewhat simpler” and
was “getting better, getting better as far as stress and strain.”  Tr. at 79-80.  I then asked the DOE
psychiatrist, “in light of what you heard, where does your diagnosis stand as of today?”

THE WITNESS: As of today it looks that he had, you know, modified his use of alcohol
from when I saw his last.

THE HEARING OFFICER: So would he still qualify for this Axis I diagnosis [Alcohol
Related Disorder, Not Otherwise Specified] under these circumstances?

THE WITNESS: Probably not.

Tr. at 84.

To the extent that the security concerns in this case rested on the individual suffering from a
diagnosed “illness or mental condition,” 10 C.F.R. § 710.8(h), I find that the concerns have been
mitigated by the DOE psychiatrist’s testimony that his prior diagnosis no longer applies.  

Regarding concerns about the individual being a “user of alcohol habitually to excess,” 10 C.F.R.
§ 710.8(j), that concern has been mitigated to the extent that it relied on the DOE psychiatrist’s
opinion.  However, there can be valid concerns regarding a clearance holder’s use of alcohol
completely independent of any psychiatric diagnosis.    Personnel Security Review, Case No. VSA-
0281, 27 DOE ¶ 83,030 (April 10, 2000). 

In the Notification Letter, the DOE cited the individual’s admission that he “drinks daily,” “drinks
more if he feels stressed,” and “gets ‘tipsy’ once a month.”  DOE Exhibit 4.  The letter also cites the
DOE psychiatrist’s recounting of his interview with the individual, in which he noted statements by
the individual that he “would go out drinking during their lunch break and at times would not return
to work” and that he “stopped drinking when he received notice of a psychiatric evaluation,” but that
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 Regarding drinking at lunch and not returning to work, the individual explained at the hearing that this would2

take place at off-site office functions where alcohol was being served, and where employees were given the afternoon
off to attend (e.g. office picnics, retirement parties).  Tr. at 11-14.  The individual also explained that he stopped drinking
after he received notice of his psychiatric evaluation because he wanted to see if he would suffer classic signs of
withdrawal.  Tr. at 19-20.  He indicated that he noted no such symptoms.  Id.

“on the Friday night before the evaluation he consumed wine and the Saturday before the evaluation
he had drinks at a fraternity reunion.”  Id.2

While all of these statements might aid a psychiatrist’s diagnosis, in the absence of such a diagnosis
I find that information regarding the individual’s drinking patterns (e.g., why, when, how often)
ultimately presents security concerns only if the individual drinks to excess, i.e., becomes impaired
to the point that he will fail to safeguard classified matter or special nuclear material.  Although it
is impossible to predict with absolute certainty an individual’s future behavior, the Part 710
regulations call for me to make a predictive assessment.  In this case, the risk is that the individual
may drink to excess in the future.  

I am optimistic in this case for two reasons.  First, the individual has modified his behavior since his
May 1, 2001 psychiatric evaluation by abstaining from excessive drinking, such that he no longer
qualifies for the diagnosis of Alcohol Related Disorder, Not Otherwise Specified.  Second, the
individual’s testimony reflected insight and awareness regarding the role alcohol plays in his life.
I note that the individual’s use of alcohol has never been problematic enough to merit a diagnosis
of alcohol abuse or dependence, and it appears that the individual is making choices to avoid
excessive drinking in the future.  Thus, I find that the chance of the individual drinking to excess in
the future is low enough that what risk it does present is acceptable.  For the above-stated reasons,
“after consideration of all the relevant information, favorable and unfavorable,” I conclude that
restoring the individual’s “access authorization would not endanger the common defense and
security and would be clearly consistent with the national interest.”  10 C.F.R. §§ 710.7(a),
710.27(a).

Steven J. Goering
Hearing Officer
Office of Hearings and Appeals

Date: December 16, 2002



1/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for access to, or control over, special nuclear material.  10 C.F.R. § 710.5(a).

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

January 27, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing

Date of Filing: August 21, 2002

Case Number: VSO-0571

This Decision concerns the eligibility of xxxxxxxxxxxxxxxxx (the individual) for continued access
authorization   1/ under the regulations set forth at 10 C.F.R. Part 710, entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”
Based on the record before me, I have determined that the individual’s access authorization should
not be granted.

I.  Background                          

The individual is employed at a DOE facility where his work requires him to have an access
authorization.  The local DOE security office issued a Notification Letter to the individual on June
20, 2002.  The Notification Letter alleges under 10 C.F.R. § 710.8(l) that the individual “has
engaged in unusual conduct or is subject to circumstances which tend to show that he is not honest,
reliable, or trustworthy, or which furnishes reason to believe that he may be subject to pressure,
coercion, exploitation, or duress which may cause him to act contrary to the best interest of the
national security.” 

The security concerns in the Notification Letter are based on the following factual allegations:

(1) A credit report dated August 14, 2001, listed three judgments against the individual,
with unpaid balances of $4,783, $5,017 and $710.

(2) A credit report listed an involuntary repossession by American Credit with an unpaid
balance of $5,657 and a past due amount of $617.

(3) A credit report reflected that many of the individual’s credit accounts were charged
off as bad debts by the businesses involved.
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(4) On August 14, 2001, the individual participated in a DOE Personnel Security
Interview (PSI) and provided derogatory information concerning his delinquencies.

(5) The U.S. Office of Personnel Management (OPM) completed a Single Scope
Background Investigation on the individual in January 2002.  It was disclosed in the
investigation that the individual has had a continuing history of delinquencies
regarding consumer credit responsibilities.

(6) A credit report dated February 7, 2002, in addition to ten previous delinquent
accounts, reflects two additional collection accounts with unpaid balances of $250
and $229.  

Because of the security concerns that these facts presented, the case was referred for administrative
review.  The individual filed a request for a hearing on the concerns in the Notification Letter.  DOE
transmitted the individual’s hearing request to the Office of Hearings and Appeals (OHA), and the
OHA Director appointed me as the Hearing Officer in this case.  

At the hearing that I convened, the DOE Counsel called two witnesses, the Director of the local
Personnel Security Division and the individual.  The individual, who was not represented by
counsel, testified on his own behalf, and called his supervisor.  The DOE submitted six written
exhibits prior to the hearing.

II.  Standard of Review

The applicable DOE regulations state that “[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all the relevant information,
favorable or unfavorable, as to whether the granting or continuation of access authorization will not
endanger the common defense and security and is clearly consistent with the national interest.”
10 C.F.R. § 710.7(a).  In resolving questions about the individual’s eligibility for access
authorization, I must consider the relevant factors and circumstances connected with the individual’s
conduct.  These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding his
conduct, to include knowledgeable participation; the frequency and recency of the
conduct; the voluntariness of participation; the age and maturity of the individual at
the time of the conduct; the absence or presence of rehabilitation or reformation and
other pertinent behavioral changes; the motivation for the conduct; the potential for
pressure, coercion, exploitation, or duress; and the likelihood of continuation or
recurrence.

A DOE administrative review proceeding under 10 C.F.R. Part 710 is authorized when the existence
of derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization.  A hearing is “for the purpose of affording the individual an opportunity of supporting
[his] eligibility for access authorization.”  10 C.F.R. § 710.21(b)(6).  Once DOE has presented 
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derogatory information affecting an individual’s eligibility for access authorization, the individual
must come forward with evidence to convince the DOE that restoring his access authorization “will
not endanger the common defense and security and is clearly consistent with the national interest.”
10 C.F.R. § 710.7(a).  See, e.g., Personnel Security Hearing (Case No. VSO-0013), 24 DOE
¶ 82,752 at 85,511 (1995), and cases cited therein.  For the reasons discussed below, I do not
recommend granting this individual’s access authorization.

III.  Findings of Fact

The individual admits the factual allegations in the Notification Letter.  During the hearing, the
individual was given the opportunity to present evidence in an attempt to mitigate the security
concerns in the Notification Letter, and this Decision will focus primarily on whether the individual
met his burden of showing that restoring his access authorization is warranted under 10 C.F.R. Part
710. 

The events leading to the present proceeding began when a DOE contractor requested that the
individual be granted an access authorization as a condition of his employment.  The individual
underwent a routine investigation of his eligibility to obtain a DOE access authorization.  In the
course of this investigation and a subsequent PSI, the individual admitted a number of facts that
raised concerns about his financial responsibility.  The PSI revealed a series of financial
delinquencies that had been incurred over a period of time and had not been resolved.  Specifically,
a total of four credit reports were run on the individual which listed three judgments against the
individual that have not been paid.   Those three judgments include an unpaid balance of $4,783
owed to an attorney filed in 1999, an unpaid balance of $5,017 owed to a bank filed in 1999 and an
unpaid balance of $710 owed to a hospital also filed in 1999.  Hearing Transcript (Tr.) at 15.  In
addition, the individual’s financial delinquencies included an involuntary repossession of an
automobile with an unpaid balance of $5,657.  Id. at 16.  The Notification Letter lists various other
charged-off collection accounts indicating unpaid balances.  In total, the individual possesses
delinquencies in the amount of $35,649.  Id. at 25.  As of the date of the hearing, the individual has
taken no action to pay his debts.

IV.  Analysis

I have thoroughly considered the record of this proceeding, including the submissions tendered in
this case and the testimony of the witnesses presented at the hearing.  In resolving the question of
the individual’s eligibility for access authorization, I have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c).  After due deliberation, I have determined that the individual’s
access authorization should not be granted at this time.  I cannot find that granting the individual’s
access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest.  10 C.F.R. § 710.27(a).  The specific findings I make in support
of this decision are discussed below.
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2/ The individual currently earns $72,000 a year.  

A. Whether the Individual’s Financial Irresponsibility Constitutes a Security Concern 

A pattern of financial irresponsibility raises serious security concerns for a number of reasons.  A
pattern of financial irresponsibility can be evidence of poor judgment or unreliability on the part of
an individual.  Financial irresponsibility can render an individual susceptible to coercion.  Financial
irresponsibility also raises a serious doubt about an individual’s ability to handle classified material
and follow security regulations.  Personnel Security Review (Case No. VSA-0048), 25 DOE ¶
83,010 at 86,545 (1996).  In many cases, the consequences of financial irresponsibility have led
individuals to participate in deceptive, dishonest or illegal activities.  Most important, history has
shown that financial pressure is perhaps the most common motivation for espionage.  In
summarizing DOE’s security concern, the Security Director stated that “the security concern is that
he has handled his finances irresponsibly.  He has an inordinately heavy debt, with very limited
means of trying to get out from under, and he has not demonstrated any real effort, through the
information that we have obtained, to actually take care of all this debt.”  Tr. at 30.  

In this case, the individual’s conduct regarding his debt clearly shows a pattern of financial
irresponsibility that raises a concern regarding his judgment and reliability.  First, the individual
admits that he has done nothing to minimize his debt and does not appear to be receptive to the
option of filing for bankruptcy to discharge his debts.  Second, the individual’s failure to make
payments toward his debt, however small, even after having received notice during a PSI that such
failure may jeopardize his opportunity for a security clearance calls into question his sound
judgment.  Third, the individual’s inability to better his financial situation after having articulated
an intention to do so raises doubts with regard to his reliability and trustworthiness.  Tr. at 20.  Based
on the foregoing, I find that the individual’s conduct regarding his debt raises a Criterion L concern.

B. Whether the Criterion L Concern is Resolved

Having found ample information to support the existence of a Criterion L concern, I now turn to the
issue of whether the individual has met his burden of mitigating that concern.  For the reasons set
forth below, I find that he has not.

In this case, the individual blames the bulk of his financial delinquencies on his divorce from his
first wife and subsequent alimony and child support obligations.  Tr. at 36.  According to the
individual, he was earning $40,000 a year from his primary profession.    2/  As a result of divorce
proceedings, the individual was ordered to pay approximately $2,375 a month in child support and
alimony, which left him with very little money to live on.  He further asserts that prior to 1997,
before his divorce, he had no financial difficulties.  During the hearing the individual stated:

I would like nothing more than to be able to address each and every one of these
debts, and to do so honestly.  It’s somewhat overwhelming to find yourself in this
situation and have, on one hand, an obligation that is of the utmost importance,
which 
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is my alimony and child support.  I’ve had to put that first, and it’s made it difficult
and nearly impossible to address these debts as a result.  

Tr. at 39.

The individual further testified that his financial delinquencies would not allow him to be
blackmailed or coerced.  He acknowledged that he has done nothing to address the debt reflected
in his credit report, but stated that his alimony and child support obligation will be reduced to $900
in three years “which will free up a considerable amount to pay my debts.”  Tr. at 41.  When asked
why he has not attempted to pay even a small $30 unpaid balance off, the individual responded that
“I’m not going to say at some point or another I couldn’t have found $30 to address something.  But
I’ve . . . . there are times when $30 is . . . . the difference in having lunch for a few days.   I guess
being overwhelmed by the total picture and not really picking out a little piece of it.”  Id. at 45.  The
individual is now remarried and is currently obligated to pay child support for four children in
addition to providing for his new wife and baby.  He testified that once his new wife, who is
currently on maternity leave, returns to work, several hundred dollars should be available on a
monthly basis to apply to his debt.  Id. at 48.  He testified that he is reluctant to ask family members
for assistance and is not interested in filing for bankruptcy.  

After considering the record before me, I find that the individual has not mitigated the Criterion L
concern.  Previous opinions by OHA Hearing Officers have held that once there is a pattern of
financial irresponsibility, the individual must demonstrate a sustained, new pattern of financial
responsibility for a period of time that is sufficient to demonstrate that a recurrence of the past
pattern is unlikely.  Personnel Security Hearing (Case No. VSO-0108), 26 DOE ¶ 82,764 at 85,699
(1996) (affirmed by OSA, 1997).  The individual has failed to demonstrate a new pattern of financial
responsibility.  As of the date of the hearing, the individual has not made any steps to reduce or
eliminate his overwhelming debt, not even the smaller unpaid delinquencies.  Nor has the individual
been successful in seeking credit counseling.  In addition, the individual had two and one-half year
old judgments on his credit report at the time of his PSI, and these debts remain unpaid.  The
individual’s stated intention of paying down his debt three years from now when his child support
and alimony obligations are reduced is insufficient to mitigate the DOE’s present security concerns.

III.  Conclusion

For the reasons set forth above, I find that there is sufficient derogatory information in the
possession of the DOE that raises serious security concerns under Criterion L as to the individual’s
access authorization.  I find further that the individual has failed to bring forth sufficient evidence
to mitigate the DOE’s security concerns concerning his financial irresponsibility.  Accordingly, after
considering all the relevant information, favorable and unfavorable, in a comprehensive and
common-sense manner, I conclude that the individual has not yet demonstrated that granting his
access authorization would not endanger the common defense and would be clearly consistent with
the national interest.  I therefore find that the individual’s access authorization should not be granted.
The individual may seek review of this Decision by an Appeal Panel under the regulations set forth
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at 10 C.F.R. § 710.28.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeals

Date:   January 27, 2003       



1/ The Individual successfully completed the ten-week education
program.  Report of Individual’s psychiatrist.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: August 21, 2002

Case Number: VSO-0572

This Decision addresses the eligibility of XXXXXXX (the Individual)
for access authorization, pursuant to the regulations at 10 C.F.R.
Part 710.   The Individual formerly held access authorization at a
Department of Energy (DOE) facility.  The facility manager
suspended the Individual's access authorization after receiving
information that the Individual suffers from a mental condition.
As explained below, I find that the Individual’s access
authorization should be restored.

BACKGROUND

A year before the hearing, the Individual was involved in a one-
vehicle accident, damaging his car when he drove it off the road
and into a field.  A policeman who responded to the scene
administered a Breathalyzer test and found that the Individual was
intoxicated.  The Individual was arrested and pled guilty to a
charge of driving under the influence of alcohol (DUI).  He was
sentenced to five days in jail, had his driver’s license suspended,
and was ordered to attend a court-sponsored alcohol education
program. 1/

The Individual reported the arrest to the facility’s personnel
security office, which referred the Individual to a DOE contract 



- 2 -

2/ The consulting psychiatrist based his diagnosis on the
criteria set forth in the Diagnostic and Statistical Manual of
Mental Disorders, fourth edition (DSM-IV).  The DSM-IV
describes BPD as “a pervasive pattern of instability of
interpersonal relationships, self-image, and affects, and
marked impulsivity.” In his report of the examination, he
further stated that he found insufficient evidence to support
a diagnosis of an alcohol-related disorder.

3/ Four of the speeding tickets were incurred from 1988-94, and
the fifth in 2000.

psychiatrist for an evaluation.  The consulting psychiatrist
diagnosed the Individual as suffering from Borderline Personality
Disorder (BPD), a mental condition that, in the opinion of the
consulting psychiatrist, causes, or may cause, a significant defect
in his judgment or reliability, as set forth at
10 C.F.R. 710.8(h). 2/

Since the consulting psychiatrist’s impressions of the Individual
during the examination comprise an important factor in his
diagnosis, I will quote at length from the report of the
examination:           

[The Individual] was able to describe, in a somewhat
rambling and disjointed fashion, the events of [the
arrest for DUI]....  I also note that he has a history of
five arrests for speeding. 3/  On further questioning,
[the Individual] is extremely evasive and vague about his
recollection of the speeding arrests....

[The Individual] notes that his current wife has also had
numerous stresses recently, and therefore he is hesitant
to burden her with any more difficulties.  I sense that
there is increasing stress in  this marriage, although I
am not certain.

[The Individual] goes into great detail describing his
ex-wife’s difficulties, and blames that for stress in his
current marriage.  He has had numerous job changes over
the last several years, and I was unable to follow his
explanations of the exact sequence of job changes....
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4/ Report of consulting psychiatrist.

Throughout the interview, [the Individual] had difficulty
coherently organizing thoughts, was frequently
distracted, and quite apprehensive....  He denies that he
has a temper problem, but I noticed several times of
escalating tension whenever I would mildly challenge his
statements. [He] repeatedly was tangential in describing
events, and often seemed to have derailment of thought
processes.  He frequently would revert to moralizing and
generalizing about behavior for his children, blaming his
ex-wife, or other events instead of dealing with the
question.  This relates to other reports, in which he was
noted to have poor concentration, poor teamwork
abilities, and often did not appear to be following
directions....  He assumed the [court ordered alcohol
education] classes were “a test” for him, to see if he
really had a drinking problem.  This indicates
suspiciousness, and difficulty with trust relationships.

I do believe [the Individual] suffers from Borderline
Personality Disorder....  The features of this disorder
are that he has significant difficulty with unstable and
intense personal relationships, has disturbances of
identity and self image, experiences considerable
affective instability and reactivity of mood, and has
occasional stress related paranoid ideation and
disassociative symptoms.  These symptoms can cause
significant defects in judgment and reliability. 4/

Based on the psychiatrist’s report, the manager of the facility
issued a Notification Letter to the Individual.  The letter stated
that the Individual’s access authorization was suspended because of
information indicating that the Individual had “an illness or
mental condition of a nature which, in the opinion of a
psychiatrist, causes, or may cause, a significant defect in
judgment or reliability, within the meaning of paragraph (h),
Section 710.8, of 10 C.F.R., Part 710.”  As a basis for this
charge, the letter cited the report of the consulting psychiatrist.
The Individual requested a hearing on his eligibility for access
authorization, and I was appointed hearing officer.
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5/ Tr., at 85.

6/ Tr., at 87.

7/ Tr., at 88.

8/ The Individual’s psychiatrist was not aware of these comments
when he examined the Individual.  The consulting psychiatrist
cited these statements as evidence that the Individual had
BPD.

HEARING TESTIMONY

At the hearing, the DOE presented the testimony of a personnel
security specialist and the consulting psychiatrist.  The
Individual presented the testimony of a psychiatrist, a licensed
clinical social worker, a supervisor from a former job, a former
neighbor, and six supervisors or  coworkers from the facility.

The Individual’s Psychiatrist

The Individual’s psychiatrist stated that he believed the
consulting psychiatrist’s diagnosis of BPD was incorrect.  Shortly
before the hearing, the Individual’s psychiatrist interviewed the
Individual for two hours and spent another hour and a half
reviewing notes and records that had been given to him. 5/  He also
administered a battery of psychological tests. 6/  He concluded
from the interview and testing that the Individual did not suffer
from BPD.  The only characteristic of BPD that the Individual’s
psychiatrist noted was some impulsivity in the Individual’s
dealings with his ex-wife, but he found there was no evidence of
unstable relationships with other people, as he believed would be
expected of someone with BPD. 7/

The Individual’s psychiatrist was asked about two comments in the
background investigation file that were made by former employers of
the Individual. 8/  One former employer stated that the Individual
did not communicate with other team members and progressed slowly
in his job, lacking focus due to problems in his life.  Another
stated that the Individual was working at only fifty percent of his
capabilities, and that he was upset with his ex-wife and issues
regarding the custody of their 
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9/ Tr., at 90.

10/ Tr., at 89.

11/ Tr., at 90.

12/ Tr., at 181-2.

13/ Tr., at 181.

14/ Tr., at 184-5.

15/ Tr., at 189.

16/ Tr., at 183.

17/ Tr., at 191-2.

18/ Tr., at 209-10.

children. 9/ The Individual’s psychiatrist stated that these
comments were not necessarily indicative of BPD. 10/  He believed
that these comments were best explained as showing a relationship
dysfunction between the Individual and his ex-wife, and not
BPD. 11/

The Individual’s social worker

The social worker is a licensed clinical social worker. 12/ He
works with the facility’s Employee Assistance Program (EAP). 13/
When the Individual was referred to the EAP following his DUI, the
social worker saw him for six sessions of at least one hour
each. 14/ In addition, he spoke with the Individual’s supervisor
and Human Resources manager, and was told that the Individual got
along very well with his coworkers. 15/

The social worker disagreed with the consulting psychiatrist’s
diagnosis of BPD. 16/ He testified that he did detect some
generalizing, moralizing, and tangential thought processes.  He
felt, however, that these traits were not indicative of BPD but
were the result of the Individual’s anxiety. 17/ He also testified
that those borderline traits that were exhibited by the Individual
were not pervasive aspects of his personality, as required by the
DSM-IV for the diagnosis of BPD, but were related to his problems
with his ex-wife. 18/
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19/ Tr., at 205, 208.

20/ Tr., at 206.

21/ Tr., at 208-09.

22/ Tr., at 107, 111, 115-17, 121-22, 164-65.

The social worker stated that he was familiar with borderline
behavior, having worked in crisis intervention and in a hospital
emergency rooms. 19/ He testified that someone who met the criteria
for BPD would have difficulty holding a job. 20/ He stated that
typically, someone with BPD who was teased or blamed for a work
problem would have an extreme, volatile response. 21/

The social worker testified that he believed the consulting
psychiatrist had insufficient data to make a diagnosis of BPD.  He
stated that “to make a personality disorder diagnosis ... it is
best to have as much information as possible ... including
psychological testing ... [and] at least more than one evaluation.”

The Individual’s character witnesses

At the hearing, the Individual provided the testimony of seven
witnesses who were familiar with his behavior at work.  These
witnesses included his first and second level supervisors, a
supervisor in another section that worked closely with the
Individual, three coworkers, and a supervisor from a previous job.
They each knew the Individual for about three years.  Each of them
described the Individual as a hard worker who got along very well
with his coworkers and who took criticism and correction well.
Each testified that he had never seen the Individual lose emotional
control or behave inappropriately on the job.  Two specific
incidents reported by the Individual’s coworkers are particularly
relevant to borderline personality.  In one incident, the
Individual was given a demeaning nickname by another worker.
Testimony indicated that the Individual never showed anger when he
was called by this nickname, but instead laughed and went on
working. 22/ In another incident, the Individual was accused of
setting some equipment in the 
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23/ Tr., at 122.

24/ Tr., at 122, 145.

25/ Tr., at 247.

26/ Tr., at 240.

27/ Tr., at 251.

wrong place.  Testimony again indicated that the Individual dealt
with the supervisor’s criticism pleasantly. 23/

In addition, the Individual’s neighbor testified.  He stated that
he had known the Individual for two years and considered him to be
a close friend.  He testified that he had never seen the Individual
inappropriately angry. 24/

The consulting psychiatrist

The consulting psychiatrist testified about the basis of his
diagnosis, essentially restating his findings from his report.
After listening to the testimony of the Individual’s psychiatrist,
social worker, and character witnesses, he stated that his opinion
about the Individual was unchanged.  He stated that the
Individual’s psychiatrist was unaware of the Individual’s five
speeding tickets, which might account for some of their
differences.  As for their different conclusions about the
Individual, he stated that “the other matters are matters of
judgment.... I ... don’t have a clear rebuttal.  It’s just a matter
of ... opinion.” 25/

The consulting psychiatrist testified that it is possible for
someone to have a diagnosed personality disorder that is not
sufficient to cause a defect in judgment or reliability. 26/ He
stated, however, that he believed BPD had caused a significant
defect in the Individual’s judgment and reliability.  He testified
that the Individual’s “lack of attention, lack of focus that one of
the employers noted [in the background investigation] ... could
pose significant problems as far as attention to security
matters.” 27/

The consulting psychiatrist testified about the favorable testimony
given by the Individual’s character witnesses.  He stated that the
Individual’s pleasant, easy-going demeanor is a 
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28/ Tr., at 262.

29/ Tr., at 333-34.

form of psychological manipulation to convince people that he was
a good person.  He felt the character witnesses’ testimony did not
deal with the depth of personality functions, and how the
Individual behaved under stress. 28/

The Individual

The Individual stated that his relationship with his ex-wife had
caused him a great deal of turmoil.  On the night of his DUI, he
stated that he and his ex-wife had an argument, during which she
threatened to reveal some sensitive personal information to one of
the children.  He also testified that his speeding tickets were
related to problems he was having with his ex-wife. 29/

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a
criminal case, in which the burden is on the government to prove
the defendant guilty beyond a reasonable doubt.  Personnel Security
Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996).  In a Part 710
case, the standard is designed to protect national security
interests.  Once the DOE has made a showing of derogatory
information, the burden is on the individual to convince the DOE
that restoring his access authorization "would not endanger the
common defense and security and would be clearly consistent with
the national interest." 10 C.F.R. § 710.27(d).  This standard
implies that there is a strong presumption against the granting or
restoring of a security clearance.  Department of Navy v. Egan, 484
U.S. 518, 531 (1988) ("clearly consistent with the interests of
national security" standard for the granting of security clearances
indicates that determinations should err, if they must, on the side
of denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th
Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption
against the issuance of a security clearance).

As the hearing officer, my task is to render “a comprehensive,
common-sense judgment, made after consideration of all relevant
information ... as to whether the granting or continuation of
access authorization will not endanger the common defense and 
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30/ Tr., at 251.

security and is clearly consistent with the national interest.”
10 C.F.R. § 710.7(a).  In a case such as this, where expert
witnesses disagree on the Individual’s diagnosis, I am not required
to determine which of the diagnoses is correct.  I must look,
rather, at the totality of the evidence, whether expert or not, and
determine if the Individual meets the standards required for
holding access authorization.

The Individual’s eligibility was suspended because he was diagnosed
with “an illness or mental condition of a nature which ... causes
or may cause, a significant defect in judgment or reliability.”
10 C.F.R. § 710.8(h).  A determination under this criterion,
therefore, must take into consideration not only whether the
individual has a diagnosed mental condition, but also the
condition’s effect on his judgment and reliability.  A case that
clearly illustrates this principle is Personnel Security Hearing,
Case No. VSO-0467 (Jan. 21, 2002), affirmed by OSA (May 23, 2002).
In that case, the individual suffered from an acknowledged bipolar
disorder.  He had been hospitalized in 1991 for either a manic or
hypomanic episode, and had experienced at least two hypomanic
episodes since then.  His most recent hypomanic episode had
occurred a year before the hearing, during which he received two
speeding tickets and “noticeably agitated his spouse.”   The
hearing officer agreed with the individual’s treating psychiatrist
that the results of these episodes - notably mood disturbances and
difficulty concentrating - were “mild impairments” rather than
significant defects.  On the basis of this finding and other
evidence in the record, the individual’s access authorization was
restored.

Turning to the present case, I find that the crux of the consulting
psychiatrist’s findings is that the Individual’s BPD causes a lack
of focus and attention that could lead to serious inattention to
security matters. 30/  I will look at two aspects in determining
whether the Individual has, or may have, a significant defect in
judgment or reliability.  The first aspect is the severity of the
Individual’s BPD symptoms.  As noted above, the DSM-IV requires an
individual to meet five of nine specified criteria to sustain a
diagnosis of BPD.  The consulting psychiatrist found that the
Individual met five 



- 10 -

31/ Tr., at 240.

32/ Report of Individual’s psychiatrist.

criteria. 31/ The Individual’s psychiatrist found that the
Individual had shown signs of one criterion, and the clinical
social worker found “some traits” of BPD that were not sufficiently
pervasive to justify a diagnosis of the disorder.  
In summary, the expert opinion ranges from finding that the
Individual has shown the minimum criteria of BPD to finding that he
has manifested some traits of BPD without having the condition.  I
conclude therefore that the Individual has at least some traits of
BPD and at most a mild level of BPD.

As noted above, the consulting based his diagnosis of BPD on his
belief that the Individual met five criteria of the disorder listed
in the DSM-IV.  The consulting psychiatrist gave examples of the
Individual’s behavior that he felt justified his the finding of
each criterion.  I will now examine the evidence brought forth by
the consulting psychiatrist for each criterion that he felt the
Individual had met.  In examining these criteria, my concern is not
whether the diagnosis of BPD is correct, but whether the
Individual’s behavior as cited by the consulting psychiatrist shows
a significant defect in judgment or reliability.

1. Impulsivity.  The consulting psychiatrist found that the
Individual’s five speeding tickets and one incident of driving
while intoxicated indicated impulsivity.  The Individual’s
psychiatrist agreed that the Individual’s driving record indicated
impulsivity in the past, but saw no evidence that impulsivity was
a continuing problem.  He noted in his report that the Individual
“maintains, convincingly, that he has learned much from these two
arrests [i.e., the last speeding ticket and the DUI arrest] and is
very careful to follow all relevant highway laws at this point in
his life.” 32/ He further notes that the Individual’s DUI does not
represent a pattern of behavior, but occurred when the Individual
was in the midst of a child custody battle and was responding,
unconstructively, to the stress.  This view is supported by the
report of the social worker, who stated that the Individual would
benefit from developing alternative strategies for dealing with
stress.  Moreover, testimony from the Individual’s coworkers
indicated that the Individual was not prone to impulsive behavior.
I 
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33/ There was testimony from his coworkers that the Individual had
difficulty in learning certain mechanical operations.  I
believe the Individual’s learning difficulty provides a reason
for the negative comments in the background investigation.
The consulting psychiatrist acknowledged that a cognitive or
learning disability was a possible cause for the negative
comments from the former employers.  Tr., at 263.  

therefore conclude that the Individual’s impulsivity is a mild
impairment resulting from his inability to deal with occasional
high stress, but does not indicate a significant defect in judgment
or reliability.  

2. Significant difficulty with unstable and intense interpersonal
relationships.  The consulting psychiatrist found the Individual’s
difficulties with his ex-wife and some of his previous employers
indicated problems with interpersonal relationships.  There is no
dispute that the Individual’s relations with his wife have been
problematic.  In addition, the records of two interviews in the
background investigation file indicate that the Individual had
difficulties getting along with his supervisors at two previous
jobs.  

However, there is also ample evidence that the Individual has
successfully maintained stable personal relationships.  For
example, he has been married to his second wife for seven years.
The Individual’s psychiatrist observed in his report that the
Individual “spoke of his love for [his second wife], their mutual
dedication, and their mutual supportiveness.  He spoke of his
feelings about her disability, which showed interpersonal
sensitivity and empathy.”  The testimony of the Individual’s former
supervisor, and letters from former employers that the Individual
produced at the hearing, indicates that, overall, the Individual
has not had problems with employers or coworkers.  In addition, the
testimony of the Individual’s supervisor and co-workers indicated
that in the most recent period, he has maintained good on-the-job
interpersonal relationships.  33/ 

The consulting psychiatrist described the Individual’s ability to
maintain good relationships on the job as a “mask” that hides his
BPD.  If the consulting psychiatrist is correct, then based on this
description and all other evidence in the record I conclude that
the Individual is able to recognize what would be inappropriate
behavior and has successfully been able to control 
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his behavior within appropriate bounds during at least the past
three years.  I therefore find that the Individual’s conduct in
interpersonal relationships does not indicate a current significant
defect in judgment or reliability.

3. Identity disturbances and markedly persistent, unstable self-
image, or sense of self.  As evidence of this criterion, the
consulting psychiatrist identified the Individual’s presentation
style in the two interviews he had conducted with the Individual.
The consulting psychiatrist described this presentation style as
being “marked by difficulty in expressing a logical progression of
events and vague, circumstantial, and wandering explanations.”

The Individual’s psychiatrist noted that the Individual “did
display a tendency to have a strong preference for focusing on
detail and to completing his thoughts.  If I would interrupt him
before completion of thought, he would insist on returning to his
earlier uncompleted thought in order to finish it.”  However, he
also noted that the Individual was not tangential and concentrated
well on the questions at hand.

I have had the occasion to converse with the Individual during
several long telephone conferences and an all-day hearing.  I had
an impression of the Individual’s speaking style similar to  the
impression of the Individual’s psychiatrist.  The Individual has a
tendency to return to a subject until it had been discussed to his
satisfaction.  This tendency can result in a disjointed flow in the
conversation.  However, I also observed that the Individual had no
difficulty in understanding the logical concepts in this
proceeding.  He prepared his own questions and arguments for the
hearing and, while the Individual is not a polished speaker, I had
no difficulty following the logical progression of his thoughts.
In addition, I found no indication during this proceeding that the
Individual had problems with focus and attention.  I conclude that
the Individual’s presentation style does not indicate a significant
defect in judgment or reliability.

4. Instability and mood swings.   The consulting psychiatrist found
this criterion was evidenced by the Individual’s anger with his ex-
wife, which led to his DUI arrest.  In contrast to the anger shown
in this episode, however, the Individual’s psychiatrist noted that
the Individual “conducted himself in a very gentlemanly manner the
entire hour and a half-long interview, even when challenged or
questioned.”  I also found 
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that the Individual maintained a polite and composed manner
throughout the pre-hearing conferences and the hearing.  In
addition, the Individual’s supervisor and coworkers all described
him as emotionally stable and good-natured.  I conclude that, while
the Individual may have had difficulty in communicating with the
consulting psychiatrist, the limited amount of evidence of
instability and mood swings cited by the consulting psychiatrist
does not indicate a significant defect in judgment or reliability.

5.  Stress-related paranoid ideation and disassociative events.  As
evidence for this criterion, the consulting psychiatrist noted that
when he asked the Individual about a court-ordered alcohol
education program he attended after his DUI, the Individual said
that the purpose of the program was to “test” him.  At the hearing,
the Individual testified that he described the program as a test
because he was given a blood-alcohol test each week.

Evidence of paranoid ideation is limited to this single remark
during the consulting psychiatrist’s examination.  On the other
hand, the Individual’s psychiatrist reported that the Individual
“did not display evidence of irrational suspicion or paranoia.”  I
conclude that this single remark of the Individual does not
indicate a significant defect in judgment or reliability.

CONCLUSION

As the consulting psychiatrist testified, a person can suffer from
a personality disorder and yet not have a significant defect in
judgment or reliability.  Thus, my interest in this case is not
whether the Individual suffers from BPD, as the consulting
psychiatrist believes, or merely has some borderline traits, as the
Individual’s psychiatrist and social worker believe.  My concern
rather is whether the behavior that the consulting psychiatrist
identified as evidence of BPD indicates a significant defect in the
Individual’s judgment or reliability.   

I find that the Individual has provided convincing evidence,
through the testimony of his psychiatrist, social worker,
supervisor, and coworkers, that he does not have a significant
defect in judgment or reliability.  The evidence shows that while
the Individual has had difficulties in dealing with his ex-wife and
in communicating with the consulting psychiatrist, 
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and that these difficulties may be indicative of borderline
behavior, the Individual has been functioning well during the last
three years and does not have a significant defect in judgment or
reliability.  Furthermore, the testimony of the Individual’s
psychiatrist and social worker has convinced me that the borderline
traits he exhibits are relatively mild and that there is little
probability that the Individual will demonstrate a significant
defect in judgment or reliability in the future.

I conclude that the Individual has resolved the security concerns
identified by the DOE under 10 C.F.R. § 710.8(h).  In view of the
record before me, I am persuaded that granting the individual
access authorization "will not endanger the common defense and
security and will be clearly consistent with the national
interest."  Accordingly, I find that the Individual should be
granted access authorization.

Warren M. Gray
Hearing Officer
Office of Hearings and Appeals

Date: January 13, 2003
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This Decision concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an access
authorization (also called a security clearance).  The local DOE security office determined that information in
its possession created substantial doubt about the individual's continued eligibility for an access authorization
under the Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A, entitled "Criteria
and Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  As
explained below, I have concluded that the individual’s access authorization should be not be restored. 

Background

The individual is employed by a contractor at a DOE facility, and had a job that required an access
authorization. The local DOE security office issued a Notification Letter to the individual on July 17, 2002.
The Notification Letter alleges that DOE has substantial doubt about the individual’s continued eligibility for
a clearance, based upon disqualifying criteria set forth in section 710.8, paragraphs (f) and (l).  

The Notification Letter states that the individual deliberately misrepresented, falsified or omitted significant
information from several security forms he submitted to DOE in 1994, 1996, and 2001.  The information the
individual allegedly omitted from those forms concerns delinquent taxes, tax liens, delinquent debts, and the
garnishment of his wages by the Internal Revenue Service.  Those are the security concerns under paragraph
(f) of Section 710.8.

In addition, the Notification Letter states that the individual’s actions raise concerns that he engaged in unusual
conduct or is subject to circumstances which tend to show that he is not honest, reliable, or trustworthy, or
which furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress, which
may cause him to act contrary to the best interests of the national security.  According to the Notification
Letter, the individual was arrested twice by a local police 
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department in 1985 and in 1992 on harassment charges, and he was arrested in 2002 on five warrants for income
tax evasion charges brought by the state where the DOE facility is located.  The Notification Letter further alleges
that the individual engaged in dishonest behavior by falsifying his time sheet while working for one previous
employer in 1986, and that he was fired for theft of property from another former employer in 1994.  In addition,
the Notification Letter alleges that the individual failed to honor his financial obligations by failing to pay state taxes
in his state of residence and other debts, that several Federal tax liens were filed against him, and that the
individual tried to evade Federal income taxes by filing W-4 withholding forms claiming that he was “exempt,”
and that he was not a “United States person.”  These are the security concerns under paragraph (l) of Section
710.8. 

Because of these security concerns, the case was referred for administrative review.  The individual filed a request
for a hearing on the concerns in the Notification Letter.  DOE transmitted the individual's hearing request to the
Office of Hearings and Appeals (OHA), and the OHA Director appointed me as Hearing Officer in this case. 

At the hearing I convened, the DOE Counsel called two witnesses: a personnel security specialist and the
individual’s former supervisor at the DOE facility.   The individual represented himself, aided by a co-worker at
the DOE facility (hereinafter referred to as “the Assistant”). The Assistant, a layperson without a college degree,
claims to have studied the tax laws extensively, and is a tax protestor of some local notoriety.  The individual
testified on his own behalf, and called four other witnesses: his same former supervisor called by the DOE, the
Assistant, a member of the police force at the DOE facility, and two other contractor employees at the DOE
facility who, at one time, were also tax protestors.  The DOE submitted 27 written exhibits.  DOE’s Exhibit 11
consists of many separate documents provided by the individual to support his legal arguments that the tax laws
are invalid and do not apply to him.  In addition,  the individual submitted a videotape from Larken Rose, a tax
protestor, and another written exhibit consisting of Internal Revenue Service (IRS) Publication 515, “Withholding
Tax on Nonresident Aliens and Foreign Entities” (November 2001).

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive, common-
sense judgment, made after consideration of all the relevant information, favorable or unfavorable, as to whether
the granting of access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest."  10 CFR § 710.7(a).  In resolving questions about the individual’s eligibility
for access authorization, I must consider the relevant factors and circumstances connected with the individual’s
conduct.  These factors are set out in § 710.7(c): 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to include
knowledgeable participation; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the voluntariness of participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct; the
potential for pressure, coercion, 
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exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and material
factors. 

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of derogatory
information leaves unresolved questions about an individual’s eligibility for access authorization.  A hearing is “for
the purpose of affording the individual an opportunity of supporting his eligibility for access authorization.”  10
CFR § 710.21(b)(6).  Once DOE has presented derogatory information affecting an individual’s eligibility for
access authorization, the individual must come forward with evidence to convince DOE that restoring his or her
access authorization “would not endanger the common defense and security and would be clearly consistent with
the national interest.”    See, e.g., Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752 at
85,511 (1995), and cases cited therein.  The DOE regulations were amended in 2001 to state that any doubt
regarding an individual’s eligibility for access authorization shall be resolved in favor of the national security.  10
CFR § 710.7(a).  For the reasons discussed below, it is my opinion that the individual has not resolved the
concerns in the Notification Letter, and therefore his access authorization should not be restored. 

Findings of Fact

The individual does not dispute the facts about his failure to file state and Federal income tax returns for at least
five of the years during the period 1995–2002.  These are the most significant actions charged in the Notification
Letter, and this proceeding has properly focused on them.  In Personnel Security Interviews (PSIs) conducted
by the DOE in 1995 and 1997, the individual earlier addressed the circumstances of the two harassment arrests
cited in the Notification Letter, and the situations involved in his dismissal by two prior employers.  See DOE
Exhibits 14 (1997 PSI Transcript) and 18 (1995 PSI Transcript).  Before the individual’s attempt to evade his
state and Federal income tax obligations came to light, the DOE considered resolved the security concerns raised
by the two harassment arrests and the two dismissals by former employers, but resurrected them in the
Notification Letter as evidence of the individual’s pattern of unusual conduct.  In my view, however, those events
occurred many years ago, and it is not necessary to consider them to resolve the present case.

Testimony of the Witnesses

The Personnel Security Specialist

The DOE personnel security specialist explained that the individual’s failure to pay taxes raised  a security concern
because it shows disrespect for the law.  Hearing Transcript, hereinafter cited as “Tr.,” at 19.  She related that
in a PSI she conducted with the individual in January 2002, he indicated “he had not paid tax, that he did not
believe in paying tax, and did not believe he owed tax,” when in fact, he had four tax liens against him at the time.
Id.  According to the security specialist, the individual’s failure to disclose information about the tax liens in the
PSI raises questions about his honesty.  In addition, the existence of the tax liens raises questions about the
individual’s financial irresponsibility, and his susceptibility to coercion.  Id. at 20. The security 
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specialist also noted that the individual had given an affidavit to his employer claiming that he was a nonresident alien,
and thus exempt from taxation.  See DOE Exhibit 5.  She pointed out that if the individual were in fact a nonresident
alien, he would not be eligible for a security clearance.  Tr. at 20.  On the basis of the individual’s actions summarized
above, the security specialist stated that the DOE was concerned about his honesty, reliability and trustworthiness,
and his vulnerability to pressure, coercion and blackmail.  Id. at 25-26.  Finally, the security specialist agreed that
the DOE expects an individual to comply with the law even if he disagrees with it, and to challenge the law in court
rather than just disregarding it.  Id. at 45.

The Individual

The individual has not tried to mitigate the concerns in the Notification Letter about his attempt to evade his state and
Federal income tax obligations in the usual manner, by offering explanations, apologies, or showing that he has
resolved his tax deficiencies.  Instead, he has challenged the validity of his obligation to pay taxes on the basis of tax
protestor rhetoric.  See DOE Exhibit 11 (documents provided by the individual); Larken Rose videotape;  Tr. at
103-114.   The individual asserts he has a right to due process, and that DOE should not have suspended his
clearance until his tax protest is resolved on the merits.  Id. at 100.  In addition, the individual claims he is being
treated unfairly because of his race, and that his clearance would not have been suspended for tax evasion if he were
white.  Id. 

Although the individual clung to his position about the invalidity of the tax laws, their inapplicability to him, and his
confusion about their meaning, id. at 135, he conceded that he will eventually have to pay his Federal and state
income taxes because the IRS has filed Federal tax liens against him and garnished his salary, and the state attorney
general’s office has charged him with five counts of tax evasion, a crime under state law.  The individual claims that
his lawyer is negotiating with the state attorney general’s office to get a reduction of charges and a settlement of his
tax liability.   Id. at 115-118.  The individual maintains that the amount of his tax liability cannot be accurately
assessed by the liens and indictments filed against him, which he claims are overstated. Id. at 132, 139. 

The Individual’s Former Supervisor

The individual’s former supervisor was called as a witness by both the DOE Counsel and the individual.  He testified
that the individual was a good employee, reliable, dependable, with good judgment, and willing to work extra hours
on short notice.  Id. at 10-14.  The former supervisor considered the individual’s failure to pay taxes “kind of outside
the work scope.” Id. at 14. 

The Individual’s Assistant

The Assistant testified that after “extensive research” into the Internal Revenue Code, he and the individual both came
to the conclusion “that the law does not apply to us, and that in fact, it probably, quite probably, is unconstitutional
on its face.”  Id. at 49.  At this point, I cautioned the Assistant that he would not be permitted to testify as an expert
and give his opinion on the tax laws, 
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1/ In a prehearing conference on September 24, 2002, I advised the individual that he could
submit any legal arguments on the invalidity of the tax laws in writing.  The individual submitted
the documents compiled in DOE Exhibit 11, and the Larken Rose videotape.

which are presumed to be valid.  Id. at 50.  1/  The Assistant recounted how he did not file a Federal Form 1040
for three years.  When the IRS contacted him, the Assistant responded with two legal opinion letters that he had
purchased for $50 each before he decided not to file.  Id. at 53.  When the IRS threatened to institute liens against
the Assistant, he “caved to their pressure,” and filed his state and Federal tax returns.  Id. at 57.  The Assistant, unlike
the individual, was never charged with or arrested for income tax evasion by the state attorney general.  The
Assistant, unlike the individual, has never needed a clearance while working at the DOE facility.  Id. at 55.  

The Individual’s Co-Workers

The individual next called two co-workers at the DOE facility.  The first co-worker testified that he did research on
the tax laws, “and from what I grasped–from what I read–it was clear cut that there was an option, and that paying
taxes or filing taxes was voluntary, and I had the option whether or not do so.”  So based on the information, the first
co-worker “made the decision not to [file].”  Id. at 60. After about a year and a half, the state government asked the
first co-worker why he had not filed his taxes.  He responded by sending the state a pre-written opinion letter which
he had obtained from the Assistant, and questioned why he had to file taxes.  Eventually the state government
threatened the first co-worker with criminal charges if he did not file his taxes, and he hired a CPA to prepare his
missing returns.  Shortly thereafter, the first co-worker was arrested on state tax charges.  However, he got a lawyer,
paid his taxes, and the charges against him were reduced to a misdemeanor.  The first co-worker was interviewed
by the local DOE security office, but since he paid his taxes promptly after his failure to file came to light, his security
clearance was never suspended.  Id. at 62-66.

The second co-worker testified that she had studied “several tax codes along with the regulations through seminars
and reading for myself.”  Id. at 79.  I found the second co-worker to be an evasive witness who testified reluctantly.
She admitted that she once had a clearance, but it was terminated after the local DOE security office learned she was
arrested by the state for income tax evasion. She pled guilty to a misdemeanor, and eventually paid her taxes.
According to the second co-worker, the DOE security office determined that she did not need a clearance to
perform her job duties.  Like the individual and the Assistant, this witness also recited tax protestor rhetoric, and
maintained the tax laws did not apply to her.  See generally Tr. at 78-97.

The DOE Facility Police Officer

The individual called a police officer employed by a contractor at the DOE facility, who testified that he had done
research on the tax laws, and concluded “they were just not right, they’re not implemented right.”  Id. at 69.  He read
an article in a newspaper about several arrests at the facility of persons charged with income tax evasion by the state
government.  On cross-examination, the 
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facility police officer agreed with the DOE Counsel that a person who disagreed with a law could challenge it in court,
but he should not break the law.  Id. at 76.  However, he also agreed with the Assistant that it would be “a different
case” if a person “has done research, believes they do understand the law, and has determined the law does not
apply to them.”  Id. at 77.

Analysis

The individual did not controvert the charges in the Notification Letter that he failed to inform DOE of his extensive
tax delinquencies, and flouted his obligations under the tax laws. Accordingly, I find there is a proper basis for the
charges in the Notification Letter. As explained below, I further find the individual has failed to mitigate the security
concerns under 10 CFR §710.8(f) and (l) about his failure to file and pay income taxes.   Instead, he offered tax
protestor rhetoric to argue that the tax laws do not apply to him.  He argued that he is entitled to “due process,”
meaning that the DOE should have waited to suspend his clearance until he has finally exhausted his tax protests with
the IRS and the state prosecutor’s office.  He also accused the local DOE security office of racial discrimination,
arguing that it treated him and other tax protestors who are minorities differently than tax protestors who are white.
These arguments are without merit.  

Failure to file tax returns and pay taxes on time raises a serious security concern.  Personnel Security Hearing (Case
No. VSO-0081), 25 DOE ¶ 82, 805 (1996).  In prior decisions involving individuals who failed to file and pay taxes,
OHA  Hearing Officers have generally looked at the reasons for the failure to file, and the actions the individuals have
taken to reform their behavior and make amends for past delinquencies. Compare Personnel Security Hearing
(Case No. VSO-0048), 25 DOE ¶ 82,776 (1995), aff’d, 25 DOE ¶ 83,010 (1996) (clearance revoked when the
individual made no attempt to file delinquent returns or mitigate financial irresponsibility), with Personnel Security
Hearing (Case No. VSO-0065), 25 DOE ¶ 82,795 (1996) (clearance restored after individual took steps to
organize financial records, retained assistance to file overdue tax returns and filed those returns before the hearing).
In Personnel Security Hearing (Case No. VSO-0061), 25 DOE ¶ 82,791, aff’d, 25 DOE ¶ 83,015 (1996), a
Hearing Officer considered and rejected the same kind of tax protestor rhetoric that the present individual has
advanced. Those arguments, to the extent that they are comprehensible, have been “universally rejected” by the
courts.  See Williams v. Commissioner, 114 T.C. 136 (2000), and other court decisions compiled in DOE Exhibit
26; see also DOE Exhibit 27, “The Truth About Frivolous Tax Arguments” and cases cited therein.  The evidence
in the present case leads me to conclude that the individual refused to file his tax returns on time because of a desire
for personal gain or an intent to defy the law.  Both are reasons not to restore his access authorization.  

The individual’s “due process” argument has no basis in the DOE regulations regarding eligibility for access
authorization.  No individual has a right to a security clearance.  It is granted when the DOE needs an individual to
have access to classified matter or special nuclear material in order to perform work for its mission, but only after
a determination that granting the clearance “would not endanger the common defense and security and would be
clearly consistent with the national interest."  10 CFR § 710.7(a).  Any doubt regarding an individual’s eligibility for
access authorization must be resolved in favor of the national security.  Id.  The individual’s deliberate failure to
comply with the tax laws 
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is derogatory information that causes DOE to have substantial doubt about his continued eligibility for a clearance
under 10 CFR § 710.8(f) and (l).  Due process grants the individual the right to the present administrative review
hearing on his eligibility for access authorization.  It does not require the DOE to wait to make that determination until
the individual has exhausted his frivolous tax protester arguments before the IRS and the state courts.  

A hearing on an individual’s eligibility for access authorization under 10 CFR Part 710 is not the proper forum in
which to raise allegations of racial discrimination.  Nevertheless, I have considered the individual’s discrimination
argument and find that the record does not show the local DOE security office used race to determine whether to
suspend or restore a clearance after the holder failed to file and pay taxes.  Quite to the contrary, the testimony of
the first co-worker shows that when a cleared employee at the DOE facility who failed to file and pay taxes “caved”(
to use the Assistant’s phrase), and promptly filed and paid his taxes, the local security office considered its concerns
about that person resolved, and his clearance was continued.  The first co-worker was a member of the same
minority group as the individual.  Nor does the testimony of the second co-worker, who was also a minority, support
the individual’s racial discrimination argument.  Although she did not resolve her tax problems as quickly as the first
co-worker, and her clearance was terminated because it was no longer needed, her case was not sent through the
administrative review process. The only conclusion I can draw from the present record is that the local security office
did not discriminate against the individual, but properly suspended his clearance and referred him for administrative
review because he submitted false, misleading and incomplete information about the nature and extent of his tax
delinquencies, and then maintained that the tax laws did not apply to him.

The individual conceded that he would eventually have to pay his taxes because the IRS has filed liens and garnished
his salary, and he wanted to avoid going to jail on the state charges.  At the time of the hearing, however, the
individual’s Federal and state tax delinquencies were still unresolved, and he remained defiant. His selection of the
“Assistant,” a known tax protestor, to help him at the hearing was ill-advised, and it contributed little or nothing to
the individual’s interests. 

Conclusion

Based on the record in this proceeding, I find that the individual has failed to resolve the security concerns under 10
CFR § 710.8(f) and (l) raised by his failure to inform DOE of his tax delinquencies, and failure to meet his obligations
under the tax laws.  For the reasons explained in this Decision, I find the individual has failed to show that restoring
his access authorization would not endanger the common defense and security and would be clearly consistent with
the national interest.  Accordingly, it is my decision that the individual’s access authorization should not be 
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restored.  The individual may seek review of this Decision by an Appeal Panel under the regulation set forth at 10
CFR § 710.28. 

Thomas O. Mann
Hearing Officer
Office of Hearings and Appeals

Date: June 19, 2003
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OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing
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Case Number: VSO-0574

This Decision concerns the eligibility of XXXXXXXXX (hereinafter referred to as "the individual")
to retain an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled
“Criteria and Procedures for Determining Eligibility for Access to Classified Matter or Special
Nuclear Material.”  A Department of Energy (DOE) Operations Office determined that reliable
information it had received raised substantial doubt concerning the individual's eligibility for access
authorization under the provisions of Part 710. The issue before me is whether, on the basis of the
evidence and testimony in the record of this proceeding, the individual's access authorization should
be restored.  For the reasons stated below, the individual's access authorization should not be
restored.

I. BACKGROUND 

The present proceeding arose after the individual reported to the DOE that he had been involved in
a traffic accident late in 2000 and had been arrested for Driving While Intoxicated (DWI).  Six
months later, the individual reported to the DOE that he had appeared in court and entered a guilty
plea to the charges of Driving While Ability Impaired (DWAI) and failure to keep right. He also
reported that he paid the required fine and his driver’s license was suspended.  To investigate this
issue in more detail, the security office of the local DOE Operations Office conducted a Personnel
Security Interview (PSI) of the individual.  During the PSI, the individual provided additional
information about the accident, admitting that he had consumed three or four beers before the
accident.  The individual also disclosed that after a series of three seizures he had been diagnosed
with epilepsy in 1997, for which he takes Dilantin or its generic equivalent, a medication prescribed
by his physician.  He further disclosed that his doctors had advised him that he should not consume
alcohol while he is taking Dilantin.  At the time of the PSI, the individual stated he was taking
Dilantin and consuming one to two alcoholic drinks once or twice a week.  Information obtained
within the next six months indicated that the individual had suffered another seizure episode and that
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he drinks two to three alcoholic drinks two to three times per month.  The PSI and the additional
information failed to resolve DOE’s security concerns about the individual. The individual was
referred to a DOE consultant psychiatrist (DOE Psychiatrist), who evaluated him in person and
reviewed his personnel files.  The DOE Psychiatrist’s report states that the individual suffers from
alcohol dependence.  

On the basis of that information, the DOE issued the individual a letter (Notification Letter) in which
it informed him of its specific security concerns regarding his eligibility for access authorization and
his procedural rights, including his right to a hearing.  The individual then filed a request for a
hearing.  This request was forwarded to the Office of Hearings and Appeals (OHA) and I was
appointed as hearing officer.  A hearing was held under 10 C.F.R. Part 710.  At the hearing, the DOE
called three witnesses: the DOE Psychiatrist, a DOE personnel security specialist and the individual.
The individual called two witnesses-- the director of an alcohol and substance abuse service and his
girlfriend-- and testified on his own behalf.  The record of this proceeding was closed when I
received a copy of the transcript of the hearing (Tr.). 

II.  STANDARD OF REVIEW

The hearing officer's role in this proceeding is to evaluate the evidence presented by the agency and
the individual, and to render a decision based on that evidence. See 10 C.F.R. § 710.27(a).  Part 710
generally provides that "[t]he decision as to access authorization is a comprehensive, common-sense
judgment, made after consideration of all relevant information, favorable and unfavorable, as to
whether the granting or continuation of access authorization will not endanger the common defense
and security and is clearly consistent with the national interest.  Any doubt as to the individual’s
access authorization eligibility shall be resolved in favor of the national security."  10 C.F.R.
§ 710.7(a).  I have considered the following factors in rendering this decision:  the nature, extent,
and seriousness of the conduct; the circumstances surrounding the conduct, including knowledgeable
participation; the frequency and recency of the conduct; the individual's age and maturity at the time
of the conduct; the voluntariness of the individual's participation; the absence or presence of
rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct;
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors.  See 10 C.F.R. §§ 710.7(c), 710.27(a). The
discussion below reflects my application of these factors to the testimony and exhibits presented by
both sides in this case.

When reliable information reasonably tends to establish the validity and significance of substantially
derogatory information or facts about an individual, a question is created as to the individual's
eligibility for an access authorization.  10 C.F.R. § 710.9(a).  The individual must then resolve that
question by convincing the DOE that granting his access authorization “will not endanger the
common defense and security and will be clearly consistent with the national interest.” 10 C.F.R.
§ 710.27(d).  In the present case, the DOE has raised an appropriate question as to the individual’s
eligibility, and the individual has not convinced me that granting his security clearance will not
endanger the common defense and will clearly be in the national interest.
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III.  FINDINGS OF FACT

The individual began drinking beer occasionally as a teenager, with more consistent use as a college
student and in the years following.  In 1994, he suffered the first of four seizures, and following his
doctor’s advice, restricted his alcohol intake.   Transcript of Hearing (Tr.) at 111 (correcting earlier
information that first seizure occurred in 1993).  From 1993 through 1999, he generally drank two
to three beers once or twice a week, with an occasional episode of drinking five to six beers over a
five- to six-hour period.  After 1999, his alcohol consumption decreased further and, with the
exception of the date of his alcohol-related accident in 2000, has remained at a minimum level to
the present time.  DOE Exhibit (Ex.) 1 at 2-3 (Report of DOE Psychiatrist).  The individual suffered
a second seizure in 1995, and a third in 1997, at which time he was diagnosed with epilepsy and
placed on anticonvulsant medication.  Ex. 6 at 32 (Transcript of August 15, 2001 Personnel Security
Interview).   Despite the medication, the individual suffered a fourth seizure episode in 2001, after
his interview with the DOE Psychiatrist. Tr. at 111.

In December of 2000, the individual was involved in a motor vehicle accident and was charged with
Driving While Intoxicated (DWI).  Ex. 6 at 6.  During the Personnel Security Interview, the
individual reported that  he had consumed three or four beers during the four-hour period before the
accident and that he was taking Dilantin for his epilepsy and Ambien to help him sleep when he was
working evening and night shifts.  Id. at 6-8.  He was transported to a nearby hospital emergency
room.  About an hour after the accident, while still in the emergency room, he submitted to a blood
alcohol test.  Id. at 16-17.  The results of the test, made known about ten days later, indicated that
the individual’s blood alcohol level was .09.  Id. at 17-18.  Because the blood alcohol level was
below .10, the charge was later changed from DWI to Driving While Ability Impaired (DWAI), to
which the individual pled guilty.  The individual’s driver’s license was suspended, and he was
sentenced to pay a fine and to attend a driver improvement program and a Crime Victims Impact
Panel.  The record reflects that he complied with all aspects of the sentence. 

The individual has been forthcoming at all times in keeping DOE security apprised of all aspects of
the above event.  DOE security determined that the information he provided raised security concerns
that could not be resolved and arranged for him to be evaluated by a DOE Psychiatrist.  The DOE
Psychiatrist interviewed the individual, performed a physical examination, and administered a
number of alcohol screening tests.  In the course of the interview, the individual explained his
current drinking habits to the DOE Psychiatrist, revealing on one hand that his physician had told
him he could consume one or two beers occasionally, and on the other hand that he had been told
not to drink at all while taking anticonvulsant medication or at most extremely rarely, such as on
New Year’s Eve.  Ex. 1 at 3.  The DOE Psychiatrist’s understanding was that the individual had set
a limit for himself of two beers at any time, and that he had surpassed that limit on the day of the
accident.  Id.  In the report, and again at the hearing, the DOE Psychiatrist stated that according to
his calculations, in order for the individual to have had a blood alcohol content of .09 at the time he
was tested, he must have consumed eight or nine beers that day, not three or four as the individual
had reported.  Id. at 4.  Tr. at 11.   The DOE Psychiatrist also stated that the individual had
developed 
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*/ The DOE Psychiatrist also expressed the opinion that the individual’s seizures were caused
by alcohol withdrawal.  Ex. 1 at 12; Tr. at 33-34.  A letter written by the individual’s treating
neurologist and submitted into the record by the individual indicates that professional’s
opinion that sleep deprivation is the cause of the individual’s seizures.  Letter from
Neurologist to DOE Site Medical Director, August 3, 2001. Yet a third possibility suggested
in the literature on epilepsy, also supplied by the individual,  is that his seizures, like 70
percent of all epilepsy events, are idiopathic in nature, that is, no cause can be found to
explain them.  “Epilepsy Questions and Answers,” Epilepsy Foundation, 2000.  Based on
the record in this case, I am unable to make a finding as to the cause of the individual’s
seizures.  I do find, however, that even if alcohol were not the cause of the individual’s
seizures, the DOE Psychiatrist’s diagnosis would still stand.  Therefore, I believe that such
a finding is not critical to my opinion in this case regarding the individual’s eligibility for
access authorization.

a tolerance for alcohol.  Ex. 1 at 4.  The DOE Psychiatrist’s physical examination of the individual
revealed three abnormalities that are associated with sustained alcohol consumption: high diastolic
blood pressure with no history of hypertension, diminished ankle deep tendon reflex without
diminution of other deep reflexes, and possible liver enlargement.  Ex. 1 at 12; Tr. at 8-9.  The tests
that the DOE Psychiatrist had the individual take– the Michigan Alcohol Screening Test and Dr.
George Vaillant’s Alcohol Screening Test– each produced a score that was compatible with a
diagnosis of alcohol dependence.  Ex. 1 at 9; Tr. at 8.  

On the basis of the personal history he obtained both from his interview with the individual and from
information contained in the individual’s personnel security file, the DOE Psychiatrist determined
that the individual met at least three of the criteria for alcohol dependence listed in the Fourth
Edition of the Diagnostic and Statistical Manual (DSM-IV): tolerance of alcohol, continuing to use
alcohol despite knowing that such use could decrease the effectiveness of his anticonvulsant
medication, and unsuccessful control of alcohol use.  Ex. 1 at 11; Tr. at 77.  He therefore concluded
in his report that the individual “qualifies for a DSM IV diagnosis of Alcohol Dependence with
physiological dependence, DSM IV 303.90.” Ex. 1 at 13.  The results of the physical examination
and the alcohol screening tests support this diagnosis.  The DOE Psychiatrist further testified that
adequate rehabilitation from alcohol dependence requires complete abstinence from alcohol
consumption.  Tr. at 12.   */

Just before the hearing, the individual obtained an evaluation of his involvement with alcohol from
the local alcohol and substance abuse services center.  The director of the center was questioned at
the hearing, providing the following testimony.  The individual appeared at the center and provided
responses to a comprehensive questionnaire that concerned his alcohol and drug use, any treatment
for such use, family  history of health, alcohol, and drug problems, and more general topics such as
social, legal, recreational, and vocational issues.  On the basis of the individual’s responses, the
center determined that nothing indicated that he had any issues that needed to be addressed.  Tr. at
44-45; Letter from County Alcoholism Services to Hearing Officer, November 12, 2002.   
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IV.  ANALYSIS

The Notification Letter states that a board-certified psychiatrist evaluated the individual and
diagnosed him as alcohol dependent.   See 10 C.F.R. § 710.8(j) (Criterion J).  The individual does
not dispute the facts listed in the Notification Letter that concern his alcohol consumption and the
alcohol-related accident.  This derogatory information creates serious security concerns about the
individual.

Excessive consumption of alcohol, even off the job, raises security concerns because of the
possibility that a clearance holder may say or do something under the influence of alcohol that
violates security regulations. See Personnel Security Hearing (Case No. VSO-0479), 28 DOE
¶ 82,857 (May 14, 2002); Personnel Security Review (Case No. VSA-0174), 27 DOE ¶ 83,005,
affirmed (OSA 1998).  In this case, the risk is that the individual’s excessive use of alcohol might
impair his judgment and reliability to the point that he will fail to safeguard classified matter or
special nuclear material.  It is appropriate for the DOE to question a person’s reliability when that
person excessively consumes alcohol, operates a motor vehicle while mentally impaired, and gets
arrested.  See, e.g., Personnel Security Hearing (Case No. VSO-0476), 28 DOE ¶ 82,827 at 85,864
(2001).

Since there is reliable, derogatory information that creates a substantial doubt concerning the
individual's continued eligibility for access authorization, I need only consider below whether the
individual has made a showing of mitigating facts and circumstances sufficient to overcome the
DOE's security concerns under Criterion J arising from his alcohol consumption.  Because the
hearing officer may grant an individual’s access authorization only if it “will not endanger the
common defense and security and will be clearly consistent with the national interest,” 10 C.F.R.
§ 710.27(d), the individual must provide convincing evidence mitigating those security concerns.
In the present case, there are a number of factors I have considered in determining whether the
questions raised under 10 C.F.R. § 710.8(j) are resolved, and my opinions on these matters are set
forth below. 

At the hearing, several facts came to light that mitigate the DOE’s security concerns in varying
degrees.  First, the individual pointed out for the record several factual inaccuracies in the DOE
Psychiatrist’s report, which concerned former jobs he had held and members of his family that he
had reported to have had alcohol problems.  I find these errors to be immaterial; they do not mitigate
the Criterion J concerns in any way.  On the other hand, when questioned by the hearing officer, the
DOE Psychiatrist stated that he had not ruled out other potential causes of the individual’s
diminished ankle deep tendon reflex. Tr. at 10.  That admission undermines the factual basis for, and
therefore to a small degree the certainty of, the DOE Psychiatrist’s diagnosis.  

More central to the individual’s efforts at mitigation is the contrary diagnosis offered by the local
alcohol and substance abuse services center.  At the hearing, the DOE Psychiatrist asked the director
of the center several questions to ascertain the level of familiarity the center had with the
individual’s history at the time it reached its conclusion that the individual had “no existing alcohol
problem.”  
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The center was unaware of the individual’s increased alcohol tolerance, Tr. at 51, his consumption
of eight or more drinks before his accident in 2000, id., the fact that he had been instructed not to
drink alcohol or at most no more than one to two drinks, Tr. at 52, or the abnormal physical traits–
hypertension, reflexes, and liver enlargement– discussed above, Tr. at 60.  Under these
circumstances, I will give less evidentiary weight to the center’s conclusion regarding the
individual’s alcohol issues than I will to the DOE Psychiatrist’s conclusion.   

The individual also argues that he did not drink alcohol in contravention of doctor’s orders.  If this
argument were well founded, it would directly challenge one of the three criteria on which the DOE
Psychiatrist based his diagnosis of alcohol dependence.  However, I do not find the argument
persuasive.  The individual maintains that he relied on the package insert for his anticonvulsant
medication Phenytoin, the generic form of Dilantin.  The individual submitted a copy of the insert,
which reads in part, “DO NOT DRINK ALCOHOL while you are taking the medicine unless you
have discussed it with your doctor.” The record reflects that the individual did indeed discuss this
issue with his neurologist, Tr. at 103, who advised the individual’s treating physician that “[t]he
literature suggests that 1 or 2 alcoholic drinks at a time is not deleterious in terms of seizure
control.” Letter from Neurologist to Physician, October 21, 2002.  In the same letter, the neurologist
stated, “He really does not use much [alcohol] but 2 or 3 times a month, he will have 2 or 3 glasses
of wine.”  As discussed below, I have been unable to ascertain the individual’s current alcohol
consumption level.  The amount of wine he reported to the neurologist is just one of several
estimates he has reported to various people at various times.  Because of the variation in reporting,
I am inclined to conclude that the individual most likely drinks more than he reports he is drinking.
In any event, I agree with the DOE Psychiatrist that his consumption probably exceeds the level
considered safe in the literature, as the neurologist cited.  Tr. at 19-21.

Finally, there is the issue of the individual’s credibility.  While I believe that the individual has been
sincere and forthright in virtually all attestations, I find I cannot rely on his statements regarding his
alcohol consumption levels in the past or the present.  The discrepancies in those statements may
be due to his inability to recall precisely how much he drank at any particular point in his life, or as
he stated, because he overestimated his consumption at times to present a “worst case scenario.”
Tr. at 75.  Nevertheless, there are two instances in which the individual’s inconsistent testimony
leaves me wondering what the facts truly are, and under those circumstances it is difficult for me
to give him the benefit of the doubt.  The first is the individual’s consumption on the day of his
accident in December 2000.  When questioned during the personnel security interview about how
much alcohol he had consumed that day, he responded that he had consumed three or four beers,
because he and his two friends had split a twelve-pack.  Ex. 6 at 8-9.  He had not only an answer,
but a rationale for the answer.  However, once the DOE Psychiatrist calculated that he must have
consumed eight or nine beers to have had a blood alcohol level of .09 at the time of the test, he
appears to have accepted that number as well.   Tr. at 29, 51.  The second, and from my perspective,
more important discrepancy concerns his current consumption level.  In his summation at the end
of the hearing, the individual stated:
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[I] know what my alcohol consumption is, one or two glasses of wine two or three
times a month and I’ve gone again the maximum six to eight drinks or six a month,
and this is . . . with my girlfriend. . . .  but the bottom line is I don’t drink.  If I
thought it was a problem or if it becomes a problem, I definitely would seek out and
[the DOE Psychiatrist] did talk to me about, and ask the only thing you need to do
is go to AA if you wanted to, but I have already stopped drinking.  I think I have
exhibited that.

Tr. at 135.  Although he stated on the record that he had not had an alcoholic drink for more than
one month before the hearing, Tr. at 103, unclear statements such as the one quoted above do not
convince me that his accounting is accurate.

Moreover, even if it were accurate, one month of abstinence does not convince me that the
likelihood that the individual will no longer consume alcohol to excess is low enough to warrant the
restoration of his access authorization. In addition, the DOE Psychiatrist’s diagnosis and finding of
no rehabilitation or reformation must be given substantial weight.  Personnel Security Hearing (Case
No. VSO-0476), 28 DOE ¶ 82,827 at 85,864 (2001) (and cases cited therein) (great deference given
to expert opinions of psychiatrists and other mental health professionals regarding rehabilitation and
reformation).   I cannot find that the individual is rehabilitated or reformed from his alcohol
dependence at this time, nor am I confident that he will not resume consuming alcohol to excess.
Consequently, the individual has not mitigated the DOE’s security concern under Criterion J
regarding his history of alcohol dependence.

V. CONCLUSION

For the reasons set forth above, I conclude that the individual has not presented evidence that
warrants restoring his access authorization.  Since the individual has not resolved the DOE’s
allegations under Criterion J, he has not demonstrated that restoring his security clearance will not
endanger the common defense and will be clearly consistent with the national interest.  Therefore,
the individual's access authorization should not be restored. 

The individual may seek review of this Decision by an appeal panel under the procedures set forth
at 10 C.F.R. § 710.28.

William M. Schwartz
Hearing Officer
Office of Hearings and Appeals

Date: March 13, 2003
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This Decision concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold an access
authorization (also called a security clearance).  The local DOE security office determined that information in
its possession created substantial doubt about the individual's eligibility for an access authorization under the
Department of Energy (DOE) regulations set forth at 10 CFR Part 710, Subpart A, entitled "Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material."  As
explained below, I have concluded that the individual should be not be granted an access authorization.  

Background

The individual is employed by a contractor that does work connected with the DOE, and her employer has
requested that she have an access authorization. The local DOE security office issued a Notification Letter to
the individual on August 6, 2002.  The Notification Letter alleges that DOE has substantial doubt about the
individual’s eligibility for a clearance, based upon disqualifying criteria set forth in section 710.8, paragraphs
(f), (k), and (l).  

The Notification Letter states that the individual deliberately misrepresented, falsified or omitted significant
information from a security form she submitted to DOE in August 2001.  The information the individual omitted
concerns the nature and extent of her marijuana use. The individual eventually disclosed the actual extent of
her past marijuana use in a Personnel Security Interview (PSI) conducted in March 2002.  The omission of
significant information about her past drug use from the August 2001 security form raises a security concern
under Criterion F.  The Notification Letter also states that the individual’s possession and use of marijuana,
a controlled substance, from 1994 until 1999, raises a security concern under Criterion K. 

In addition, the Notification Letter states that the individual’s actions raise concerns that she engaged in unusual
conduct or is subject to circumstances which tend to show that she is not honest, reliable, 
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or trustworthy, or which furnishes reason to believe that she may be subject to pressure, coercion, exploitation,
or duress, which may cause her to act contrary to the best interests of the national security.  The same actions
described in the Notification Letter with respect to Criteria F and K give rise to the security concerns under
Criterion L, i.e. the individual’s initial lack of candor in disclosing the actual nature and extent of her past
marijuana use to the local DOE security office. 

Because of these security concerns, the case was referred for administrative review.  The individual filed a
request for a hearing on the concerns in the Notification Letter.  DOE transmitted the individual's hearing
request to the Office of Hearings and Appeals (OHA), and the OHA Director appointed me as Hearing
Officer in this case. 

At the hearing that I convened, the DOE Counsel did not call any live witnesses, but chose instead to rely on
the written record.   The individual was not represented by counsel; she testified on her own behalf, and called
four other witnesses: her current supervisor, and three friends who were acquainted with her personal life. The
DOE submitted seven written exhibits, and the individual submitted three written exhibits.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a comprehensive,
common-sense judgment, made after consideration of all the relevant information, favorable or unfavorable,
as to whether the granting of access authorization would not endanger the common defense and security and
would be clearly consistent with the national interest."  10 CFR § 710.7(a).  In resolving questions about the
individual’s eligibility for access authorization, I must consider the relevant factors and circumstances connected
with the individual’s conduct.  These factors are set out in § 710.7(c): 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the conduct, to
include knowledgeable participation; the frequency and recency of the conduct; the age and maturity
of the individual at the time of the conduct; the voluntariness of participation; the absence or presence
of rehabilitation or reformation and other pertinent behavioral changes; the motivation for the conduct;
the potential for pressure, coercion, exploitation, or duress; the likelihood of continuation or
recurrence; and other relevant and material factors. 

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence of
derogatory information leaves unresolved questions about an individual’s eligibility for access authorization.
A hearing is “for the purpose of affording the individual an opportunity of supporting his eligibility for access
authorization.”  10 CFR § 710.21(b)(6).  Once DOE has presented derogatory information affecting an
individual’s eligibility for access authorization, the individual must come forward with evidence to convince
DOE that restoring his or her access authorization “would not endanger the common defense and security and
would be clearly consistent with the national interest.”    See, e.g., Personnel Security Hearing (Case No.
VSO-0013), 24 DOE ¶ 82,752 at 85,511 (1995), and cases cited therein.  The DOE regulations were
amended in 2001 to state that 
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any doubt regarding an individual’s eligibility for access authorization shall be resolved in favor of the national
security.  10 CFR § 710.7(a).  For the reasons discussed below, it is my opinion that the individual has not
resolved the doubts raised in this case and therefore should not be granted access authorization. 

Findings of Fact

The undisputed facts are simple and straightforward. The individual admits she gave a false answer to the
question about past illegal drug use on the DOE security form she signed in August 2001, when stating she
used marijuana one time.  See August 2001 security form, DOE Exhibit 6 (answer to question 24).  In the
March 2002 PSI, the individual revealed that she had used marijuana more extensively, about “once a week,”
from 1994 until she gave it up in 1999. See PSI Transcript, DOE Exhibit 7, hereinafter cited as “PSI Tr.,” at
13-21.  These facts serve as the background for considering whether the individual has mitigated the security
concerns arising from her illegal drug use, and from her failure to disclose initially the true extent of her drug
use on the DOE security form she submitted in August 2001. 

Testimony of the Witnesses

The Individual

At the hearing, the individual attempted to mitigate the concerns about her honesty.  She claimed she was an
honest person whose submission of false information to the DOE was an aberration.  Hearing Transcript,
hereinafter cited as “Tr.,” at 33.  The individual stated she understood what she did was wrong, that she was
“very sorry,” and “not proud” of her behavior.  Id. at 10-11.  She attributed her falsification of the August
2001 security form to an impulse: “I felt like I had so many strikes against me already with the questionnaire.
I was going to have to answer yes to so many other things, such as a repossession, a bankruptcy, counseling,
things along that line, that [not revealing the extent of her drug use] was one of things I guess I felt like I could
have some control over.” Id. 

Six months after submitting the security form in August 2001, the individual admitted smoking marijuana about
once a week for a five-year period, rather than one time as she previously indicated. PSI Tr. at 13-21.  The
individual could not explain why she waited six months to reveal the truth.  Tr. at 37.  The individual insisted
that she did not intentionally conceal information from the DOE, but failed to disclose it initially because she
was “not happy with what I did.”  Id. at 17.  The individual stated that she realized “I had made a horrible
mistake and that I had to be very honest at that point.”  Id. at 11.  While she admitted her falsification was
deliberate, she maintained it was not “premeditated.” Id. at 29.

Under the DOE Counsel’s probing cross-examination, the individual admitted that her decision to reveal the
true extent of her past drug use was motivated by the realization that DOE would eventually discover it from
examining her counseling records.  The DOE Counsel asked, “Isn’t it true that you did not come forward with
your drug use until you realized that it was going to be detected by the Department of Energy?” She replied,
“Yes, sir, that is true.”  Id. at 37-38.   Nevertheless, the 
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individual maintained she is a very honest person, and her failure to reveal the truth on the August 2001 security
questionnaire was “a grave mistake.”  Id. at 33.   

The individual also tried to mitigate the drug concern, by showing her marijuana use was confined to a troubled
five-year period in her past, and that she has not used any illegal drug during the last four years.  The individual
maintained that problems in her marriage before 1999 affected her marijuana use.  Id. at 24.  According to
the individual, she quit smoking marijuana for good before she and her husband reconciled in April 1999.  Id.
at 19-23.  The individual testified that she has been happier with her marriage and family life since then.  To
corroborate the fact that she no longer uses illegal drugs, the individual submitted as one of her written exhibits
the report of a drug screen she took in October 2002, which showed a negative result for all controlled
substances.  

The Individual’s Character Witnesses

The individual called four character  witnesses.   The first was the individual’s current supervisor, who testified
that the individual was an excellent worker, professional, disciplined and trustworthy.  To illustrate why she
thought the individual could be trusted to safeguard classified information, the supervisor pointed out that the
individual routinely handles confidential personnel records, and “never have we had any reason to think that
[the individual] would disclose information to anyone.”  Id. at 42.  On cross-examination, the DOE Counsel
asked the supervisor what she knew about the individual’s past use of illegal drugs.  According to the
supervisor, the individual told her  she used marijuana for “six months to a year” while she and her husband
were separated, and that it was the supervisor’s impression that the individual did not use it for any time
beyond that short period.  Id. at 43.  When asked what she would think if “hypothetically” the individual had
actually used an illegal drug for four or five years, not just six to twelve months, the supervisor said she would
have to know the situation, and “why she didn’t tell me that.”  Id. at 45.  The supervisor said she would not
like to learn that a current employee had falsified some documents.  Id. at 48.  But the supervisor stood by the
individual, stating “It probably would not taint the way I feel about her.”  Id.  She emphasized that “the main
thing to me now is the fact that [the individual’s] life has been clean for the last three or four or five years, and
that’s what matters to me.”  Id.  The supervisor does not socialize with the individual outside the workplace.

The three final witnesses were social friends of the individual, and they each testified that they saw the
individual often in home situations.  None of the three had ever seen the individual smoke marijuana.  However,
all of them said they knew the individual used the drug several years ago during the period when she was
briefly separated from her husband.  One witness indicated that she had “a major falling out” with the individual
over her drug use.  Id. at 51.  This witness did not know about the individual’s drug use before the separation,
nor did she ever recall discussing it with the individual.  Id. at 52.  Nor did the second witness who knew the
individual used marijuana during the separation know about any other drug use by the individual.  Id. at 58.
Likewise, the third witness testified that he only knew about the individual’s drug use during the separation.
Id. at 61.    
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Analysis

There are two issues in this case: (1) whether the individual has mitigated the concerns arising from her
marijuana use from 1994 until 1999, and (2) whether the individual has mitigated the concerns arising from her
submission of false information about her past marijuana use on the August 2001 security questionnaire.  As
explained below, I find that the individual has mitigated the concerns about her past marijuana use, but failed
to mitigate the concerns about her dishonesty.  

Concerns about the Individual’s Marijuana Use

Improper or illegal involvement with drugs raises questions regarding an individual’s willingness or ability to
protect classified information. Drug abuse or dependence may impair social or occupational functioning,
increasing the risk of an unauthorized disclosure of classified information.  In this case, however, there is no
evidence of any drug use by the individual after early 1999 when she reconciled with her husband.  Moreover,
several witnesses have corroborated the individual’s testimony on this point, and it is further corroborated by
a negative drug screen from October 2002.  Based on my weighing and balancing the factors enumerated in
10 CFR § 710.7(c), I find the individual’s drug use ended four years ago, that she is rehabilitated and
reformed, and highly unlikely to use drugs in the future.   Thus, I find that the individual has mitigated the
concerns in the Notification Letter under Criterion K, and the concerns under Criterion L that relate to her past
marijuana use.  

Concerns about the Individual’s Falsification

Conduct involving questionable judgment, untrustworthiness, lack of candor, or dishonesty could indicate that
an individual may not properly safeguard classified information.  The individual submitted false information
about the nature and extent of her marijuana use on her August 2001security questionnaire. The individual let
the false information stand uncorrected for approximately six months, when she confessed the true extent of
her past drug use in the March 2002 PSI.  Although the individual’s voluntary admission was admirable, the
nobility of her gesture was undercut by the fact that she confessed the information when she feared getting
caught in a lie when the DOE obtained her counseling records.  The individual knew those records would
reveal that her drug use was more extensive than the one time she claimed on the security questionnaire.
Admitting her past falsehood to the DOE and accepting the consequences are important steps in the process
of reformation. But it does not automatically mitigate the security concerns under Criteria F and L about this
individual’s honesty, reliability and trustworthiness, especially in light of her tainted motivation for admitting the
falsification.  It is only a subsequent pattern of honesty and responsible behavior that can abate the security
concerns that arise from a prior pattern of dishonest behavior.    

The individual’s attempt to mitigate concerns about her honesty was further harmed by the revelation at the
hearing that she had not told her supervisor the whole truth about her five year history of drug use.  The
individual may have been ashamed of her conduct, but her propensity to minimize what she told others about
her past drug use shows me that even at the time of the hearing, the individual was still not being completely
honest about an issue that is relevant to her eligibility for a clearance.  



- 6 -

I therefore find that she has not shown a sufficient period of honesty to mitigate the concerns stemming from
her prior pattern of dishonesty about a matter that goes to the heart of her eligibility for access authorization.
 Compare Personnel Security Hearing (Case No. VS0-0013), 25 DOE ¶82, 752 (1995) (13-month period
subsequent to covering up use of illegal drugs did not constitute a sufficient pattern of honest behavior) with
Personnel Security Hearing (Case No. VSO-0410), 28 DOE ¶ 82,786 (2001), affirmed (OSA March 21,
2001) (eight years of honest behavior was sufficient evidence that the individual had reformed).   

Conclusion

Based on the entire record in this proceeding, I find that the individual has resolved the security concerns under
10 CFR § 710.8(k) and (l) raised by her use of marijuana from 1994 through early 1999.  However, I also
find that the individual has failed to resolve the security concerns under 10 CFR § 710.8(f) and (l) raised by
her submission of false information regarding her past drug use on her August 2001 personnel security
questionnaire.  For the reasons explained in this Decision, I find the individual has failed to show that granting
her access authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.  Accordingly, it is my decision that the individual should not be granted access
authorization. The individual may seek review of this Decision by an Appeal Panel under the regulation set forth
at 10 CFR § 710.28. 

Thomas O. Mann
Hearing Officer
Office of Hearings and Appeals

Date: May 12, 2003
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This Decision addresses the eligibility of XXXXX (the Individual)
for access authorization. The regulations governing the
Individual’s eligibility are found at 10 C.F.R. Part 710.   As
explained below, the Individual has not resolved the DOE's
security concerns.  I therefore find that his access authorization
should not be restored.

BACKGROUND

The Individual is an employee at a facility operated by the
Department of Energy (DOE), and has held access authorization for
a number of years.

Between 1981 and 2001, the Individual was arrested five times for
driving under the influence of alcohol (DUI).  After his fourth
arrest, in 1992, he was evaluated by a DOE consultant
psychiatrist, who diagnosed the Individual with alcohol
dependence.  The Individual’s access authorization was suspended
and he entered an employee assistance program.  In 1995, the
Individual’s access authorization was reinstated.

In 2001, the Individual incurred his fifth DUI.  He was evaluated
again by a DOE consultant psychiatrist, who diagnosed him for a
second time with alcohol dependence.  The consultant psychiatrist
recommended three years of sobriety for the Individual to
demonstrate a level of rehabilitation that is adequate to resolve
the security concern raised by his alcohol dependence.  The
consulting psychiatrist further recommended 
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1/ 10 C.F.R. § 710.8(j) states that derogatory information
regarding access authorization includes information that an
individual has "been, or is, a user of alcohol habitually
to excess, or has been diagnosed by a psychiatrist or a
licensed clinical psychologist as alcohol dependent or as
suffering from alcohol abuse."

2/ The same psychiatrist examined the Individual in 1992 and
2002, each time making a diagnosis of alcohol dependence.

that, during these three years, the Individual attend meetings
of Alcoholics Anonymous, with a sponsor, twice weekly for a
minimum of two years and remain abstinent from alcohol for a
year thereafter.  He also recommended that the Individual, if he
chose not to participate in Alcoholic Anonymous, maintain
abstinence for five years in order to resolve the security
concern.

On the basis of the Individual’s history of alcohol-related
problems, and the psychiatric report submitted by the consulting
psychiatrist, the DOE suspended the Individual’s access
authorization, pursuant to 10 C.F.R. § 710.8(j). 1/   The
Individual then requested a hearing to have his access
authorization restored.

HEARING TESTIMONY

At the hearing, the Individual presented the testimony of a
clinical psychologist, four substance abuse counselors, a member
of his Alcoholics Anonymous group, his supervisor, and his wife.
He also testified in his own behalf.  The DOE presented the
testimony of the consulting psychiatrist who examined the
Individual, and a personnel security specialist. 2/

All the experts who testified at the hearing concur that the
Individual suffers from alcohol dependence, and the Individual
does not dispute this diagnosis.  The sole question for hearing
was whether he has undergone sufficient rehabilitation or
reformation to resolve the security concerns raised by alcohol
dependence.
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3/ Transcript of Hearing (Tr.), at 10.

4/ Tr., at 229-30.

5/ Tr., at 233.

6/ Tr., at 11.

7/ Tr., at 42.

The Individual’s Testimony

At the hearing, the Individual said that he did not dispute the
diagnosis of alcohol dependence.  He contended, however, that he
is adequately reformed and the consulting psychiatrist’s
requirements for rehabilitation and reformation were excessive.
In his opinion, “proof of rehabilitation or reformation ...
should be more of what’s within an individual ... than a
comparison to general studies....  I think what’s inside an
individual -- the sincerity, the willingness, the wanting to
change -- is the most important part...” 3/

As evidence of his internal changes, the Individual stated that
he last drank alcohol in October 2001, and has no intention of
drinking again. 4/ He also said that he has been regularly
attending meetings of Alcoholics Anonymous (AA) since November
2001. 5/

The Individual further claimed that he has undergone more
profound personal changes than he did when he tried to stop
drinking ten years ago.  He testified that “ten years ago, I
went through a long period of sobriety.  At that time, I didn’t
make ... personal changes within myself.  My sobriety back then
was a commitment to DOE, it wasn’t a commitment of myself....
I didn’t have the counseling or receive the tools I needed [for]
relapse prevention.” 6/

The Individual’s Character Witnesses

The Individual’s wife corroborated the Individual’s assertion
that he has not had a drink since October 2001. 7/  She said
that the Individual now participates in his usual recreational
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8/ Tr., at 46.

9/ Tr., at 94-95,97.

10/ Tr., at 213-19.

11/ Tr., at 73-74.

12/ Tr., at 72-73.

13/ Tr., at 74.

activities, but without consuming alcohol. 8/ She also said that
the Individual shares more about his rehabilitation program than
he did ten years ago, and that he has admitted to her that he is
an alcoholic. 9/

A member of the Individual’s AA group testified that the
Individual has been an involved and active participant in AA
meetings 10/ The Individual’s supervisor testified that the
Individual is an exemplary employee.

The Expert Testimony

After his most recent arrest and conviction for DUI, the
Individual voluntarily entered a court-sponsored alcohol therapy
program.   Both the director of the program and the Individual’s
counselor testified at the hearing.  The director cited studies
showing that ninety percent of the participants who complete the
program do not have another alcohol-related arrest in the five
years following completion.  He said that the Individual
completed the program requirements in nine months, the minimum
possible time.  The Individual’s counselor from the program
testified that he initially evaluated the Individual as alcohol
dependent.  He said that the Individual made excellent progress
through the program.

The Individual also entered the facility’s Employee Assistance
Program.  The coordinator of the program testified that she
monitored the Individual’s progress in the program. 11/ As an
initial step, she referred the Individual to a physician, who
diagnosed him as alcohol dependent. 12/ Subsequently, the
Individual underwent two counseling programs. 13/ Her current
assessment of the Individual is that he is doing very well.  She
says she is pleased that he is involved with AA, and she
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14/ Tr., at 75.

15/ Tr., at 59-60.

16/ Tr., at 60.

17/ Tr., at 209.

18/ Tr., at 103.

19/ Tr., at 111-13.

testified that she senses that he has gained insight into his
alcohol problem.  She stated her opinion that if the Individual
continues with his current program, he will do very well. 14/
The Individual’s counselor from the employee assistance program
testified that he saw Individual for 24 group counseling
sessions over twelve weeks, concluding the sessions nine months
before the hearing. 15/ He concurred with the diagnosis of
alcohol dependence. 16/

Testimony was also provided by two mental health professionals
who had examined, but not treated the Individual - a clinical
psychologist, and the DOE consulting psychiatrist.

DOE Psychiatrist testified that he diagnosed the Individual with
alcohol dependence, as defined in the DSM-IV.  He noted that in
evaluating 700-800 persons for alcohol disorders over twelve
years, he found that the Individual had one of the most severe
cases of alcohol dependence he had seen. 17/ He stated that he
found the Individual had not shown adequate evidence of
rehabilitation or reformation, despite the Individual’s
abstinence from alcohol since October 2001. 18/ The consulting
psychiatrist said that, in order to resolve security concerns,
the Individual should meet the requirements stated in his
initial report - abstinence from alcohol for three years, with
attendance at AA meetings at least once a week for two years, or
five years of abstinence if the Individual chose to not attend
AA meetings. 19/

The consulting psychiatrist stated that he based his
recommendations on statistical studies of persons recovering
from substance disorders.  At the hearing, he estimated the
Individual’s chance of relapsing as 50 percent in the next five
years; after two years of sobriety, it would be 25 percent, and
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20/ Tr., at 117.  Both the consulting psychiatrist and the
clinical defined relapse as any resumption of drinking. 
Tr., at 189.

21/ Tr., at 114.

22/ Tr., at 179.

23/ Tr., at 180.

24/ Tr., at 182.

25/ Tr., at 182-3.

after three years, 10 percent. 20/.  He explained that “at this
point, with  ... a little bit more than a year [of sobriety], I
don’t think there is a low risk of him relapsing for the next
five years....  My standard [for a low risk of relapse] would be
ten percent or less.” 21/

The clinical psychologist testified that he had examined the
Individual twice, but was not treating him.  In contrast to the
consulting psychiatrist, the clinical psychologist’s initial
assessment was that the Individual had achieved satisfactory
rehabilitation and reformation.  The clinical psychologist
stated “my conclusion is that, given ... [the Individual’s]
substantial history of dependence and relapse and then
significant periods of sobriety ... his 12-plus months now of
sobriety, and ... the treatment protocols ... in which he has
been involved ... his probability of relapsing ... into
substance abuse is fairly low and is not going to change
substantially in the next several years.” 22/  He explained that
he had based his opinion on his review of long-term alcohol
treatment outcome studies. 23/

In finding that the Individual was reformed and rehabilitated,
the clinical psychologist testified that he took into account
the fact that the Individual had relapsed after a previous
period of extended sobriety, noting that with “repeated
exposures to treatment ... the probability of relapse seems to
decline.” 24/  He referred to studies of treatments of various
substance disorders, which found that “most people make between
two and seven serious attempts to quit before they finally are
able to do so and maintain sobriety out ten years.” 25/  The
clinical psychologist added that he had the impression that the
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26/ Tr., at 186.

27/ Tr., at 201.

28/ Tr., at 197.

29/ Tr., at 210.

Individual “has made that ... internal shift from thinking ...
that he could control [his drinking] to realizing that this is
something that he’s not going to be able to control ever.” 26/

In response to the clinical psychologist’s assertions that the
Individual was adequately rehabilitated and reformed, the
consulting psychiatrist stated that “given the stake, which is
national security, I tend to be ... prudent and
conservative.” 27/   He said that he felt it was especially
necessary to be conservative in light of the Individual’s severe
alcohol dependence, including five DUI’s while holding access
authorization.

The clinical psychologist concurred with the need for caution,
stating ”I can certainly see two years [as a required period for
abstinence] ... he has been severely alcohol dependent, no doubt
about it. I could certainly see how making sure that he
documented an additional 12 months of sobriety would be a
reasonable decision.” 28/  He explained that “I have national
security interests in mind as well as my professional
opinion.... That’s why I took the additional position that an
additional year, as evidence of rehabilitation and continued
sobriety, would certainly be reasonable from my
perspective.” 29/

ANALYSIS

A DOE administrative review proceeding under Part 710 is not a
criminal case, in which the burden is on the government to prove
the defendant guilty beyond a reasonable doubt.  Personnel
Security Hearing, Case No. VSO-0078, 25 DOE ¶ 82,802 (1996).  In
a Part 710 case, the standard is designed to protect national
security interests.  Once the DOE has made a showing of
derogatory information, the burden is on the individual to
convince the DOE that restoring his access authorization "would
not endanger the common defense and security and would be
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clearly consistent with the national interest." 10 C.F.R.
§ 710.27(d).  This standard implies that there is a strong
presumption against the granting or restoring of a security
clearance.  Department of Navy v. Egan, 484 U.S. 518, 531 (1988)
("clearly consistent with the interests of national security"
standard for the granting of security clearances indicates that
determinations should err, if they must, on the side of
denials); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir.
1990), cert. denied, 499 U.S. 905 (1991) (strong presumption
against the issuance of a security clearance).

In the present case, the Individual accepts the diagnosis of
alcohol dependence.  He claims, nevertheless, that he has
attained a level of rehabilitation and reformation that is
sufficient to resolve security concerns.  However, I do not find
sufficient evidence to support his claim.  I have taken into
consideration the testimony of the director of the court
sponsored program, indicating that 90 percent of the
participants who complete the program do not have another
alcohol related arrest in the five years following completion.
This testimony, while favorable to the Individual, does not
establish rehabilitation or reformation.  The director’s
testimony involves only alcohol-related arrests, while the
personnel security concerns reach to a broad range of improper
uses of alcohol.  In addition, the director’s testimony concerns
all the participants in the court-sponsored program, while the
Individual suffers from a severe case of alcohol dependence.  I
believe, therefore, that the director’s testimony does not
resolve security concerns concerning the Individual’s alcohol
disorder.

I have also considered the testimony of the EAP director, who
stated that the Individual is doing very well.  However, her
positive prognosis was conditioned on the Individual continuing
with his present program.  I find therefore that her testimony
does not support the conclusion that the Individual, at the time
of the hearing, had attained rehabilitation and reformation
sufficient to resolve security concerns.  Accordingly, despite
evidence that the Individual has undergone profound personsal
changes, I believe the expert opinion supports the conclusion
that the Individual needs an additional period of abstinence to
resolve security concerns.  

Ultimately, I find the testimony of the consulting psychiatrist
and clinical psychologist to be convincing.  At the time of the
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hearing, the Individual has completed just over a year of
abstinence.  However, the DOE’s consulting psychiatrist
testified that three years of abstinence was required to ensure
a low risk of relapse, and the Individual’s clinical
psychiatrist testified that two years of abstinence would be
reasonable.  Taking into consideration the severity of the
Individual’s alcohol dependence, and the expert opinion given at
the hearing, I find that the Individual remains at risk of
relapse and therefore has not resolved the security concern
raised by his alcohol dependence.

CONCLUSION

I find that the Individual suffers from alcohol dependence and
has not provided adequate evidence of rehabilitation or
reformation to convince me that he has overcome his problem to
a degree sufficient to resolve security concerns.  Consequently,
I believe that the Individual has not shown that restoring his
access authorization would not endanger the common defense and
security, and would be clearly consistent with the national
interest.  I therefore find that the Individual's access
authorization should not be restored.

Warren M. Gray
Hearing Officer
Office of Hearings and Appeals

Date: May 1, 2003



1/ An access authorization (or security clearance) is an
administrative determination that an individual is eligible
for access to classified matter or special nuclear material.
10 C.F.R. § 710.5. 

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
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February 20, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of Case: Personnel Security Hearing

Date of Filing: September 18, 2002

Case Number: VSO-0577

This Decision concerns the eligibility of XXXXXXXXXXXXXXX
(hereinafter "the individual") to hold an access authorization.  1/
The regulations governing the individual's eligibility are set
forth at 10 C.F.R. Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special
Nuclear Material."  This Decision will consider whether, based on
the testimony and other evidence presented in this proceeding, the
individual’s suspended access authorization should be restored.  As
discussed below, I do not recommend restoration in this case.  

I.  BACKGROUND

This administrative review proceeding began with the issuance of a
Notification Letter by a Department of Energy (DOE) Office,
informing the individual that information in the possession of the
DOE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work.  In accordance
with 10 C.F.R. § 710.21, the Notification Letter included a
statement of the derogatory information.  

The first concern cited in the Letter involves a May 2002
evaluation letter, in which a DOE consultant psychiatrist
(psychiatrist) diagnosed the individual as suffering from alcohol
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dependence.  The Notification Letter also states that the
individual drank alcohol “uncontrollably” for a period of several
months, and then, after a severe overdose of alcohol in a hotel
room, was admitted to a hospital in January 2000.  According to the
Notification Letter, this constitutes derogatory information under
10 C.F.R. § 710.8(j)(hereinafter Criterion (J).   

The Notification Letter also cited derogatory information which
falls within 10 C.F.R. § 710.8(f) (hereinafter Criterion F).  This
Criterion relates in relevant part to falsification and omission of
significant information when responding to a Questionnaire for
National Sensitive Positions (QNSP) or a personnel security
interview (PSI).  The Notification Letter cited the following four
concerns related to falsification or omission.  First, the
individual indicated on a May 29, 2001 QNSP that he had not used
any illegal drugs in the prior 7 years.  However, the Notification
letter referred to a statement in the psychiatrist’s evaluation
letter to the effect that the individual had indicated during his
January 2000 hospital admission that he had used marijuana on and
off for three years until mid-1999.  Second, the individual stated
that in January 2000 he drove himself to the hospital after the
alcohol binge, while hospital records showed that he arrived by
ambulance.  Third, the individual neglected to include in the QNSP
that he had received mental health counseling for the January 2000
alcohol-related event.  Fourth, the individual stated in two
personnel security interviews that he was not trying to commit
suicide during the January 2000 alcohol binge.  However, the
Notification Letter states that during the evaluation with the
psychiatrist, the individual indicated that the binge was an
attempt to commit suicide.  Based on these omissions and
inconsistencies the Notification Letter concluded that there was a
Criterion F concern with respect to this individual’s honesty.  

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to respond
to the information contained in that letter.  The individual
requested a hearing, and that request was forwarded by the DOE
Office to the Office of Hearings and Appeals (OHA).  I was
appointed the Hearing Officer in this matter.  In accordance with
10 C.F.R. § 710.25(e) and (g), the hearing was convened. 

At the hearing, the individual represented himself.  The individual
testified on his own behalf, and presented the testimony of a
psychotherapist (therapist) whom he had consulted, and that of his
wife.  The DOE Counsel presented the testimony of a security
specialist and the psychiatrist.
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2/ The therapist testified by telephone.  

II.  Hearing Testimony

A. Security Specialist

The Security Specialist testified about the connection between
alcohol dependence and national security.  She indicated that
excessive alcohol consumption may lead to the exercise of
questionable judgment, unreliability, failure to control impulses
and increased risk of unauthorized disclosure of classified
information due to carelessness.  She stated that misrepresentation
and falsification give rise to concerns regarding trustworthiness,
reliability and willingness to safeguard classified information.
Transcript of Hearing (Tr.) at 13-14.

B.  The DOE Psychiatrist 

The psychiatrist reiterated the diagnosis that he reached in his
May 2002 evaluation letter that this individual suffers from
alcohol dependence.  He based this diagnosis on the fact that the
individual exhibited increased tolerance for alcohol, and had
continued to use alcohol despite the fact that it caused him to
experience liver problems and psychological problems.  He stated
his opinion that the individual should abstain from all alcohol
use.  Tr. at 49-57.  He characterized the individual’s current
status as “early partial remission,” and stated that his dependence
is “on the mild spectrum of alcohol dependence disorder.”  Tr. at
83-84, 90.   With respect to rehabilitation, he stated that the
individual would need to demonstrate abstinence from alcohol use
for a period of one year, beginning from the time of his last
admitted alcohol use in October 2002.  The psychiatrist also
believed that the individual should attend group therapy sessions
or a program such as alcoholic anonymous for a period of one year.
Tr. at 125-27.  

C. The Therapist 

The therapist testified that he is a licensed psychotherapist who
specializes in drug and alcohol abuse.  Tr. at 62-64.    2/  He
stated that he saw the individual for three fifty-minute sessions
for the purpose of making an evaluation or diagnosis, but had not
engaged in any therapy with the individual.  Tr. at 68, 99.  The
therapist did not agree with the alcohol dependence diagnosis mde
by the psychiatrist.  He believed the individual suffers from
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3/ At the hearing, the individual introduced into evidence a
letter from his supervisor which indicated that the individual
is a superior worker on the job.  Individual’s Exh. 1.

alcohol abuse, rather than alcohol dependence.  Tr. at 79, 93, 97.
In his view, an appropriate rehabilitation program for the
individual would be weekly group therapy sessions for a three-month
period.  Tr. at 95-97.  He agreed with the psychiatrist that the
individual should not use alcohol in the future.  Tr. at 93.  He
stated that he cautioned the individual that as long as he uses
alcohol in any way “he runs the risk of having massive legal
problems.”  Tr. at 96.  

D.  The Individual

The individual testified that he has not used alcohol since October
22, 2002.  Tr. at 118.  He recognizes that he has an alcohol
problem, and that he needs counseling.  He stated that it is his
intention to begin group therapy shortly.  Tr. at 119, 140.   He
indicated that he does not intend ever to use alcohol again,
whether or not he needs a security clearance.  Tr. at 121-22.  He
stated that in the future, when he encounters stress and problems,
he will seek to resolve them through therapy, rather than using
alcohol.  Tr. at 122-23.   3/

E.  The Wife

The wife stated that, to her knowledge, her husband has not used
any alcohol since the end of October 2002.  Tr. at 134.  She
supports her husband’s efforts to recover from his alcohol
problems.  Tr. at 136.  She stated that the only alcohol in their
home is some wine and brandy that are used solely for cooking.  Tr.
at 135.  

III.  Analysis

A.  Applicable Standards 

A DOE administrative review proceeding under 10 C.F.R. Part 710 is
not a criminal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt.  In this type
of case, we apply a different standard, which is designed to
protect national security interests.  A hearing is "for the purpose
of affording the individual an opportunity of supporting his
eligibility for access authorization."  10 C.F.R.  § 710.21(b)(6).
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The burden is on the individual to come forward at the hearing with
evidence to convince the DOE that granting or restoring his access
authorization "would not endanger the common defense and security
and would be clearly consistent with the national interest."  10
C.F.R. § 710.27(d).  

This standard implies that there is a strong presumption against
the granting or restoring of a security clearance.  See Dep’t of
Navy v. Egan, 484 U.S. 518, 531 (1988) ("the clearly consistent
with the interests of the national security test" for the granting
of security clearances indicates "that security-clearance
determinations should err, if they must, on the side of denials");
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990)(strong
presumption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national
security issues.  Personnel Security Hearing (Case No. VSO-0002),
24 DOE ¶ 82,752 at 85,511 (1995).  

Once a security concern has been found to exist, the individual has
the burden of going forward with evidence to rebut, refute,
explain, extenuate or mitigate the allegations.  Personnel Security
Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995), aff’d, 25 DOE ¶ 83,013
(1995).  See also 10 C.F.R. § 710.7(c).  

As discussed below, I find that the individual has not met his
burden to mitigate the concerns regarding his use of alcohol and
omission of significant information. 

B.  Criterion J

As is evident from my description of the hearing testimony, the
psychiatrist and the therapist disagree on the diagnosis of this
individual’s alcohol use problem.  The psychiatrist believes that
the individual suffers from alcohol dependence, whereas the
therapist believes the individual suffers from alcohol abuse.

I need not determine the precise diagnosis of this individual’s
condition, or which of the experts is correct.  They agree that
this individual suffers from an alcohol-related problem.  They
further agree that this individual should refrain from using
alcohol in the future.  They are in accord that the individual
should take part in a group therapy program for alcohol users.  The
therapist believes that a three month therapy program would be
sufficient.  The psychiatrist indicated that a one year program is
necessary.  The psychiatrist also believes that part of the
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4/ While the therapist believes that the individual should
permanently refrain from all alcohol use, he would not specify
how long an abstinence period the individual would need to
undergo in order to establish that it was unlikely that he
would use alcohol in the future.  Tr. at 94-95.

rehabilitation showing would be a one year period of abstinence
from alcohol.    4/

Based on the testimony of the individual and his wife, I believe
that at the time of the hearing the individual had been abstinent
for less than two months.  He had also not yet begun any therapy
program.  Thus, while the individual has clearly made some process
towards addressing his alcohol problems, I am not persuaded that he
has at this time demonstrated rehabilitation from his alcohol-
related disease.  

As is evident from the above discussion, I cannot find that the
individual has mitigated the Criterion J security concerns.   

C.  Criterion F

As stated above, Criterion F covers information indicating that an
individual has falsified or omitted significant information in
connection with a QNSP or personnel security interview. As I
indicated above, the Notification Letter cited four instances of
omission or falsification by the individual that represented
security concerns.  

First, the individual stated during a PSI that he voluntarily went
to the hospital during his alcohol binge of January 2000.  The
Notification Letter points out that hospital records indicate he
was transported to the hospital by ambulance after hotel staff,
concerned about his condition, called the police.  The individual
explains that the January 2000 event took place over a period of
two days.  He admits that he was taken to the hospital by ambulance
on January 23.  However, he claims that his statement that he
arrived at the hospital voluntarily refers to his January 24, 2000
admission, in which a family member drove him to the hospital at
his own request.  Tr. at 108.  The record supports his contention
that he was admitted to the hospital twice.  DOE Exh. 11, 12, 13.
Although there may have been some misunderstanding about the
question, or confusion about the response, I do not find any
intentional falsification here.  Accordingly, the security concern
regarding this statement has been resolved.  
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The next concern cited in the Notification Letter involves whether
the individual failed to tell the truth regarding whether he was
attempting suicide when he binged on alcohol.  The Notification
Letter stated that the individual told the DOE consultant
psychiatrist that he was not attempting to commit suicide during
his alcohol use event of January 2000, whereas the psychiatrist who
admitted him to the hospital at that time believed that the
individual had tried to commit suicide through an alcohol overdose.

At the hearing the individual offered another reason for his
January 2000 alcohol overdose.  The individual believed he was
seeking to get the attention of his ex-wife, to scare her.  Tr. at
109.  The fact that the individual himself has not been fully lucid
in describing his motivation for the drastic event of January 2000
does not seem to me to be the type of falsification covered by
Criterion F.  Whether or not he was or is able to recognize his
motivation for the alcohol overdose of January 2000 is a complex
psychological issue, one that experts might disagree about.
Indeed, the psychiatrist testified that the individual’s intentions
regarding this event were debatable.  Tr. at 52, 86.  I find that
the individual’s inability to articulate the psychological bases
for his impulses is simply not a factual matter that raises an
intentional falsification concern under Criterion F.  Accordingly,
I find that the individual’s failure to state that he was suicidal
does not present a Criterion F security concern in the context of
this case.  

The Notification Letter also states that the individual failed to
list his January 2000 mental health counseling on his May 2001
QNSP.  In his November 8, 2001 PSI the individual stated that he
was embarrassed by this counseling and therefore did not include
it.   Transcript of November 8, 2001 PSI at 76.  He confirmed this
at the hearing. Tr. at 112.  While it is understandable that the
individual may have been embarrassed, this response is not adequate
in the context of this proceeding.  Individuals applying for a
security clearance are expected to provide full and accurate
answers to the DOE regarding their status.  Thus, this explanation
does not resolve the Criterion F concern.  

Finally, the Notification Letter states that the psychiatrist who
admitted him to the hospital in January 2000 noted that the
individual indicated that he had used marijuana “on and off for
three years,” ending about six months prior to the time of
admission to the hospital.  The Notification Letter indicates that
individual did not reveal that usage in the 2001 QNSP.  The
individual denies that he stated to the admitting psychiatrist that
he used marijuana six months prior to admission.  The individual
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could not explain how that information came to be included in the
admitting psychiatrist’s record.  Tr. at 113-15.  The statement by
the admitting psychiatrist was fairly detailed and seemed
specifically to relate to this individual.   The individual has not
convinced me that the assertion by the admitting psychiatrist was
an error.  Accordingly, the individual has not provided an
explanation that resolves the security concern regarding this
matter.

As indicated by the above discussion, I find that the individual’s
explanations have not resolved two of the Criterion F security
concerns in this case.  However, falsification concerns may also be
resolved by a showing that a sustained period of time has passed
during which the individual has been completely honest with the DOE
regarding security matters.  In this case, a period of little more
than one year has passed since the individual admitted in the PSI
that he was “too embarrassed” to reveal his counseling  to the DOE.
The discrepancy regarding the marijuana use is also still
relatively fresh.  Thus, at this point, I cannot find that, through
the passage of time, these two issues have sufficiently faded into
the past so as to resolve the Criterion F security concerns. See
Personnel Security Review (Case No. VSA-0371), 28 DOE ¶ 83,015
(2000).   

IV.  CONCLUSION

Based on the foregoing, I find that the individual has not resolved
the Criteria F and J security concerns cited in the Notification
Letter.  I therefore do not recommend that his access authorization
be restored.  

The individual may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 C.F.R. § 710.28. 

Virginia A. Lipton
Hearing Officer
Office of Hearings and Appeals

Date: February 20, 2003



* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
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March 12, 2003

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decision

Name of  Case: Personnel Security Hearing

Date of Filing: September, 2002

Case Number: VSO-0580

This Decision concerns the eligibility of XXXXX (hereinafter referred to as "the individual") to hold
an access authorization (also called a security clearance).  The local DOE security office determined
that information in its possession created substantial doubt about the individual's eligibility for an
access authorization under the Department of Energy (DOE) regulations set forth at 10 CFR Part
710, Subpart A, entitled "Criteria and Procedures for Determining Eligibility for Access to
Classified Matter or Special Nuclear Material."  As explained below, I have concluded that the
individual should be not be granted an access authorization.  

Background

The individual is employed by a contractor at a DOE facility, and his employer has requested that
he have an access authorization. The local DOE security office issued a Notification Letter to the
individual on June 6, 2002.  The Notification Letter alleges that DOE has substantial doubt about
the individual’s eligibility for a clearance, based upon disqualifying criteria set forth in section
710.8, paragraphs (f), (k), and (l).  

The Notification Letter states that the individual deliberately misrepresented, falsified or omitted
significant information from a security form he submitted to DOE in June 1986.   The information
the individual admittedly omitted from that form concerns his use of marijuana and hashish
[hereinafter collectively referred to as “cannabis”] between 1970 and 1973.  The individual
volunteered the information about his past cannabis use in a Personnel Security Interview conducted
in December 2001.  Submission of false information on the 1986 security form raises a security
concern under Criterion F.

The Notification Letter also states that the individual’s possession and use of methamphetamine, a
controlled substance, many times during the period June 1999 until March 2001, when he was
hospitalized for chemical dependency treatment, raises a security concern under Criterion K. 
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In addition, the Notification Letter states that the individual’s actions raise concerns that he engaged
in unusual conduct or is subject to circumstances which tend to show that he is not honest, reliable,
or trustworthy, or which furnishes reason to believe that he may be subject to pressure, coercion,
exploitation, or duress, which may cause him to act contrary to the best interests of the national
security.  These are the actions described in the Notification Letter with respect to Criterion L: (1)
the individual’s submission of inaccurate information about the nature and extent of his past
cannabis use on a June 1986 DOE security form, (2) his possession and use of methamphetamine
during the period June 1999 until March 2001, (3) his use of unemployment compensation to
purchase methamphetamine during the period March 1999 through May 2000, (4) his use of
methamphetamine to avoid thinking of his financial problems, and (5) his failure to attend
Alcoholics Anonymous or Narcotics Anonymous sessions after completing his chemical dependency
treatment.

Because of these security concerns, the case was referred for administrative review.  The individual
filed a request for a hearing on the concerns in the Notification Letter.  DOE transmitted the
individual's hearing request to the Office of Hearings and Appeals (OHA), and the OHA Director
appointed me as Hearing Officer in this case. 

At the hearing that I convened, the DOE Counsel called one witness: the DOE personnel security
specialist who evaluated the individual.  The individual was not represented by counsel; he testified
on his own behalf, and called four other witnesses: three current or former coworkers, friends who
were acquainted with his personal life, and his wife. The DOE submitted 18 written exhibits, and
the individual submitted two written exhibits.

Standard of Review

The applicable DOE regulations state that "[t]he decision as to access authorization is a
comprehensive, common-sense judgment, made after consideration of all the relevant information,
favorable or unfavorable, as to whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest."  10 CFR
§ 710.7(a).  In resolving questions about the individual’s eligibility for access authorization, I must
consider the relevant factors and circumstances connected with the individual’s conduct.  These
factors are set out in § 710.7(c): 

the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeable participation; the frequency and recency of the conduct;
the age and maturity of the individual at the time of the conduct; the voluntariness of
participation; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes; the motivation for the conduct; the potential for pressure, coercion,
exploitation, or duress; the likelihood of continuation or recurrence; and other relevant and
material factors. 



- 3 -

A DOE administrative review proceeding under 10 CFR Part 710 is authorized when the existence
of derogatory information leaves unresolved questions about an individual’s eligibility for access
authorization.  A hearing is “for the purpose of affording the individual an opportunity of supporting
his eligibility for access authorization.”  10 CFR § 710.21(b)(6).  Once DOE has presented
derogatory information affecting an individual’s eligibility for access authorization, the individual
must come forward with evidence to convince DOE that restoring his or her access authorization
“would not endanger the common defense and security and would be clearly consistent with the
national interest.”    See, e.g., Personnel Security Hearing (Case No. VSO-0013), 24 DOE ¶ 82,752
at 85,511 (1995), and cases cited therein.  The DOE regulations were amended in 2001 to state that
any doubt regarding an individual’s eligibility for access authorization shall be resolved in favor of
the national security.  10 CFR § 710.7(a).  For the reasons discussed below, it is my opinion that the
individual has not resolved the doubts raised in this case and therefore should not be granted access
authorization. 

Findings of Fact

The individual had an access authorization for more than a decade, until he left his former job with
a DOE contractor in 1995.  See Transcript of Personnel Security Interview (PSI) in December 2001
(hereinafter cited as “PSI Tr.”) at 52; DOE Hearing Exhibits 2, 3; Hearing Transcript (hereinafter
cited as “Tr.”) at 17. During the next six years, from 1995 into 2001, the individual worked outside
the DOE complex and he did not have a clearance.  He came back to work at the DOE facility when
he got his present job in mid-2001, and applied for reinstatement of his access authorization. The
individual voluntarily reported the derogatory information about his methamphetamine use on
personnel security questionnaires he submitted in July 2001, DOE Hearing Exhibit 8. During the
December 2001 PSI, the individual admitted that he submitted inaccurate information about his
cannabis use in the early 1970s on a 1986 personnel security form, and that he used
methamphetamine from June 1999 until March 2001, when he was hospitalized for chemical
dependency treatment. 

The drug concern in this case is unusual because the individual reported derogatory information
about his methamphetamine use, but the local DOE security office did not refer him for evaluation
by a consultant psychiatrist. Thus lacking any expert medical opinion, I will have to use my
experience as a Hearing Officer and apply the factors in section 710.7(c) to evaluate the evidence
and make a common sense judgment whether the individual has mitigated the security concerns in
the Notification Letter.  As the DOE Counsel aptly framed the issue: “DOE has a question as to
whether the treatment is sufficient mitigation, whether enough time has elapsed since [the
individual’s] problem to ensure that he will not reoffend.” Tr. at 8. 

Based on the evidence in the record, I find that the individual last used methamphetamine in
February 2001, 23 months before the hearing, Tr. at 29, 36, and entered treatment in March 2001,



- 4 -

1/ In his opening statement at the hearing, the DOE Counsel indicated that 18 months had
passed since the individual sought treatment. Tr. at 8.  As noted above, however, the
record shows the individual entered treatment approximately 22 months before the
hearing.  

22 months before the hearing, DOE Hearing Exhibit 17 (the individual’s medical records from the
treatment facility).   1/  

With respect to the individual’s submission of false information about past cannabis use on his 1986
personnel security questionnaire, I make the following findings of fact.  The individual did not tell
the truth when he gave a negative answer to Question 11 on the 1986 security form, which asked
“Are you now or have you been a user of [cannabis]?”  See DOE Hearing Exhibit 4.  Subsequently,
the questions about past drug use in DOE personnel security forms were changed.  In the early
1990s, the security questionnaire asked if the applicant had used drugs within the five years
immediately before submitting the form.  By then, the individual’s youthful cannabis use was 20
years in the past, and he could have truthfully given a negative answer to the drug question the way
it was phrased.  Nevertheless, the individual could have voluntarily disclosed his cannabis use in the
early 1970s but he did not do so from submission of the 1986 form until 1995 when he left the DOE
complex, and no longer had a clearance.  From 1995 through mid-2001, the individual was out of
the system, and had neither the opportunity nor the obligation to confess his submission of false
information on the 1986 security form.  When the individual came back into the DOE personnel
security system in mid-2001, he disclosed the information about his methamphetamine use on his
July 2001 personnel security questionnaire.  However, Question 24 on the July 2001 security
questionnaire asked about illegal drug use “Since the age of 16 or in the last 7 years, whichever is
shorter,” which did not cover the individual’s cannabis use in the early 1970s.  See DOE Hearing
Exhibits 7 & 8.  It was not until the December 2001 PSI that the individual volunteered that he had
submitted false information on his 1986 security questionnaire.  PSI Tr. at 147.

These findings of fact serve as the point of departure in considering whether the individual has
mitigated the security concerns arising from his methamphetamine use during the period June 1999
until March 2001, and whether he has mitigated the concerns stemming from his failure to disclose
past drug use on the DOE security form he submitted in 1986. 

Testimony of the Witnesses

The DOE Personnel Security Specialist

The security specialist explained the nexus between the facts and the security concerns in the
Notification Letter.  She pointed out that the individual’s submission of false information about his
cannabis use in the early 1970s on the security questionnaire he submitted in 1986 raised lingering
questions about his honesty.  She also explained how the individual’s methamphetamine use during
the period June 1999 until February 2001 raised questions about his judgment, reliability and
vulnerability to coercion.  See Tr. at 11-14.  In the individual’s favor, she noted that the individual
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voluntarily informed DOE of his submission of false information on the 1986 security form during
the December 2001 PSI, rather than being caught in a lie. Tr. at 14.  

With respect to the individual’s methamphetamine use, the security specialist noted that her local
DOE security office has “general guidelines on the period of time that a former drug user must be
clean before we accept their word that they will not use drugs,” and “that period of time is two
years.”  Id. at 15.  However, she also conceded that “Guideline H: Drug Involvement,” in the
“Adjudicative Guidelines Approved by the President in Accordance With the Provisions of
Executive Order 12968,” reproduced in Appendix B to Part 710, does not state that an individual
needs two years of abstinence to mitigate a security concern about drug use. 

The Individual

At the hearing, the individual began by recounting the events that led to his fateful encounter with
methamphetamine in 1999.  He left the DOE facility where he had worked for over a decade in
1995, and went to work for a private firm in a nearby town. He met his current wife through a
Christian dating service in 1997.  PSI Tr. at 53.  She lived in a city a few hours drive away from the
individual, where she operated an elder care business that was experiencing financial problems. 
In 1998, the individual began taking Prozac for mild depression.  After his wife was injured in an
auto accident, the individual decided he would quit his job, move to his wife’s city, and help her try
to save that business.  Tr. at 20.  When the individual arrived in his wife’s city, he realized the elder
care business was failing.  He no longer had health insurance, he stopped taking his antidepressants,
and “as all that was going downhill and we were headed toward bankruptcy I was introduced to
methamphetamine” by an acquaintance.  Id.  

The individual described how he became depressed from going off Prozac and his financial
problems, and how he binged on methamphetamine, sometimes for more than two days in a row.
See PSI Tr. at 73-81. According to the individual, “I just did the methamphetamine and, uh, kind of
stayed in my own little world,” for close to a year.  Id. at 82.  The longest he went without it “was
probably about five days.”  Id. at 83.  

In early 2000, the individual’s last employer called up and asked him if he wanted a job.  The
individual “realized at the time that ... I had narrowly escaped death.”  Id. at 85.  He gratefully
accepted the offer, and they moved back to the town he left in 1998.  According to the individual,

At the time I thought, well, I’ll just get away from [methamphetamine] and I could just leave
that behind me.  It didn’t quite work out that way.  Actually, as deep as I had been involved
in the methamphetamine use, I needed some help.  So I was still hounded by it, and I
dreamed about it and it was terrible.

Tr. at 21.  Later in the fall of 2000, the individual was offered a position at a new plant being
constructed by his employer in a distant part of the country.  The individual saw this as an
opportunity for advancement, and “an opportunity to get further away from that negative sphere of
influence,” referring to the city where he was introduced to methamphetamine.  Id.    
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2/ Although the employer’s employee assistance program recommended an in-patient
program, the individual entered an outpatient program instead because he did not want to
leave his wife alone for three weeks.  According to the individual, they had just moved
across the nation, they lived out in the country, and his wife did not know very many
people.  Id. at 23.  

After the individual and his wife moved across the country to his new job site, and even though the
individual had been off the methamphetamine for months, he contacted an acquaintance from the
city where he was introduced to the drug, and had that person mail some methamphetamine to him.
When the methamphetamine arrived, the individual binged on it for four days straight.  He testified
that he does not  remember the last couple of days, except for his wife begging him to stop.  Finally,
the individual fell asleep.  When he woke up a day later, the individual realized that “I didn’t want
to live like that anymore, so I called up my employer and told him exactly what had happened and
what I had been doing and the problem that I had.”  Id. at 22.  According to the individual and his
wife, this was in February 2001.  Id. at 29, 36.  The employer paid for the individual’s drug
rehabilitation treatment program.    2/  Id. at 23.  

The individual described the way he felt when he began treatment: “I remember the first day there
sitting around looking at the people that I was there with, trying to figure out how on earth I got
myself there.”  Id.  When I asked him to explain what he meant, the individual said that only a few
years earlier, he was deeply involved in a church in the town he left to move to his wife’s city, and
“never would have thought that I ever would have been in a situation that I wound up being in.” Id.
The individual “felt a lot of embarrassment,” and was “pretty upset with [himself] for having
allowed [himself] to go down that path that put him there,” with a bunch of “hard core druggie
types.” Id. at 23-24.  According to the individual:

But I had to come to grips with the fact that I did belong there because of what I had done,
so I accepted that.  But it was hard at the same time to be every day going back and
identifying with those people, but although in retrospect I would say that’s probably one of
the stronger point of the treatment program for me personally was to see that environment
and face that.

Id. at 24.  

The individual added that he had always prided himself on being honest, especially since he started
becoming involved in his church.  He admitted when he was younger

I did make a falsification on that security questionnaire in ‘86, so I wasn’t always [honest].
You know, I was still young.  Looking back on it now I wish that I had always been
forthcoming and honest.  But you know, I can’t change that.  All I can do is live my life from
here on out as I believe is proper, and that is being honest and faithful to my commitments.

Id. at 25.   
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3/ The individual submitted a recent note from his doctor which states that the individual is
on Prozac, his symptoms of depression are well-controlled, and that the individual is
medically stabilized.  Id. at 33.

Coming out of the treatment program, the individual realized that he and his wife “didn’t belong”
in the state to which they had moved, having no family members or friends there.  He applied for
a job back at the DOE facility he had left in 1995.  When he filled out the DOE security
questionnaire in 2001,  the individual “turned himself in.”  Id. at 26.   According to the individual,
“I decided that regardless of what the consequences were going to be, that I was going to be honest
with everyone concerning the problems that I had had.  Everybody out at work that I know, they
know what I went through.”  Id.  The individual told people about his drug addiction because 

I feel personally that to hide something gives that thing a certain amount of power over your
life, and didn’t want that hanging over my head anymore.  So I wouldn’t give it that power.
I would be honest, and being honest, I could live with that, regardless of what the
consequences were.  So out of respect for myself and what I believe in and how I want to
live as far as my conscience goes, and then out of respect for my friends and coworkers, I
just thought it was appropriate that they know what I have been involved in.

Id. at 27.  

When I asked the individual why he got involved with methamphetamine, he replied, “I didn’t go
out looking for it.  It just wound up there were some people that were at our house and they had it
there, and to this day I wish I hadn’t accepted their offer to try it.”  Id. at 28.  The individual said that
once he tried it, “at the time it made me forget about the mess that I was in and it just delayed me
from facing, so I chose to go hide in a hole with methamphetamine rather than face the difficulties
that we had and trying to deal with it, which was just a terrible mistake.” Id. at 28-29.  

The individual also addressed DOE’s concern about his failure to attend Alcoholics Anonymous or
Narcotics Anonymous sessions after completing treatment for chemical dependency.  He said that
he had gone to a few aftercare meetings in the state where he had the treatment, but had “found that
going to those meetings made me rehash all the mistakes that I had made, and it just made it to
where I would be hard on myself for days on end afterwards.  So those meetings were like a
reminder to me of those idiotic things I had done.”  Id. at 30.  The individual conceded that  his
decision not to continue with aftercare “probably doesn’t fit the accepted medical mold,” but thought
“it definitely feeds into my depression...rather than getting on with my life and doing positive things
again.”   3/ Id.  The individual emphasized that what he wanted to do after treatment was to put that
part of his life behind him and get back to the life he had lived for the most part, “and that was being
a successful technician.”  Id.  The individual and his wife are now actively involved in his old
church.  Id. at 31, 38.

The Individual’s Character Witnesses
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The individual called three character  witnesses who had worked with him at the DOE facility at one
time or another during the past 20 years.  The co-workers testified that they knew the individual to
be an excellent worker, that they knew about his two-year bout with methamphetamine addiction
before his return to the DOE facility, and that they had never noticed any drug-related problems with
the individual on the job.  Id. at 40-53.  One of the witnesses testified that his own son has a drug
problem, and he could tell whether someone was using drugs.  Id. at 51-52.  All three witnesses told
the DOE Counsel they would report it immediately and “take corrective action” if they ever thought
the individual was using drugs, but they were confident that would never happen again.  The
witnesses who also socialized with the individual corroborated his claim that he has never used
drugs since he returned to the area in 2001. 

The Individual’s Wife

The individual’s wife, a licensed practical nurse, testified that she has had eight years of experience
working on a chemical dependency unit in a hospital.  She thought the individual has “done really
well” since he last used methamphetamine and entered treatment for substance dependence
approximately two years before the hearing.  Id. at 37.  The individual’s wife admitted that she had
tried methamphetamine herself, but stated that she did not have problems with the drug like her
husband had.  Id.  She speculated that the individual’s mild depression (untreated at that time) made
him more susceptible to the drug, but she is confident that his addiction was an aberration in his life,
and that he will never use methamphetamine again.  Id. at 38.   The individual’s wife corroborated
the individual’s testimony that he gave up drugs in February 2001, and she corroborated the
individual’s testimony about his renewed relationship with his church and his motivation to remain
drug-free.  Id. at 35-38.  

Analysis

There are two pivotal questions in this case: (1) whether the individual has mitigated the concerns
arising from his methamphetamine use from June 1999 until March 2001, and (2) whether the
individual has mitigated the concerns arising from his submission of false information about
cannabis use 30 years ago on a 1986 security questionnaire. It is a close call on the
methamphetamine issue, but I find that the individual has shown strong mitigating evidence that
leads me to conclude that after two years of abstinence, he is rehabilitated and reformed, and is
unlikely ever to use illegal drugs again.  However, the individual has failed to mitigate DOE’s
security concerns about his submission of false information on his 1986 security questionnaire,
particularly because he maintained the falsehood until the December 2001 PSI.  I have therefore
concluded that this individual should not be granted access authorization. 

Concerns about the Individual’s Methamphetamine Use

Improper or illegal involvement with drugs raises questions regarding an individual’s willingness
or ability to protect classified information.  Drug abuse or dependence may impair social or 
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occupational functioning, increasing the risk of an unauthorized disclosure of classified information.
In this case, however, I am convinced that the individual’s self-confessed descent into the
underworld of methamphetamine dependence for a 20-month period was an aberration, significantly
out of character with the rest of his life experience, from which he is rehabilitated and reformed, and
which he will never again repeat.  

Since the information about the individual’s bout with methamphetamine was self-reported, and
there is no current medical opinion directly assessing his rehabilitation or reformation, I have
analyzed the evidence under the standard set forth in 10 CFR § 710.7(c).  Applying those factors to
the individual, I find that his conduct was serious in nature, but its extent was limited to the 20-
month period noted above.  The circumstances surrounding the conduct involved an unfortunate
constellation of many things going wrong at the same time in the individual’s life, and although the
individual “didn’t go out looking for it,” once he was introduced to methamphetamine, his use of
the drug was knowledgeable and frequent.  He was a mature adult at the time, and his participation
was beyond voluntary, it was compulsive.  Taken as a group, the foregoing factors in § 710.7(c)
weigh against the individual because they delineate the basis for DOE’s security concerns.  

However, when I consider the next several factors in § 710.7(c), I find that this individual is
genuinely rehabilitated and reformed, that he is strongly motivated and has changed his behavior
to avoid drug use for the rest of his life, and that his openness about his drug problem has eliminated
the potential for exploitation of any kind.  In my years as a hearing officer in DOE’s personnel
security program, I have seen many individuals who claimed to have overcome a substance abuse
problem and to have been rehabilitated or reformed.  This individual stands out from the crowd in
several ways.  First, his methamphetamine use was limited to a 20-month period; this behavior was
an aberration for man whose prior drug use was limited to youthful cannabis experimentation 30
years ago.  It  was not part of a longtime pattern.  Second, the individual himself recognized that he
was in trouble, turned himself in, and sought help through his employer, even though it meant
jeopardizing his career with that company.  Third, the way in which the individual describes his
feelings when he began treatment and confronted the horrible reality that he had become a drug
addict rings true to me.  This individual’s words are personal and sincere; they are not the party line
from a rehabilitation program that he has intoned in a belief that it will make himself sound good
to the DOE.   Fourth, the individual has remained abstinent for two years, and made many changes
in his life to put that era firmly in the past, and avoid drug use in the future.  These changes include
moving back to his former homeland, returning to the DOE facility where he worked for many years,
getting involved again in his former church, being completely honest with DOE and his friends and
colleagues about his bout with methamphetamine, and admitting his submission of false information
on a security form 17 years ago about cannabis use 30 years ago, even though those disclosures have
led him into the present administrative review process.  The individual has also sought medical
treatment for his mild depression, and is once again taking the proper prescription medication to
manage that condition.  Although it defies conventional wisdom in the drug treatment community,
the individual has a good reason why he stopped going to aftercare.  The conventional approach is
not always appropriate in a given case, and I am convinced that aftercare clearly was not therapeutic
for this individual.  In short, I believe this individual has done virtually everything he can to reform
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his behavior and ensure that he will never use drugs again.  I believe the risk of relapse is very slight.
Thus, I find that the individual has mitigated the concerns in the Notification Letter under Criterion
K, and the concerns under Criterion L that relate to his methamphetamine use during the period June
1999 through February 2001.  

Concerns about the Individual’s Falsification

Conduct involving questionable judgment, untrustworthiness, lack of candor, or dishonesty could
indicate that an individual may not properly safeguard classified information.  The individual
submitted false information about his cannabis use 30 years ago on his 1986 security questionnaire.
He testified that he was still young at the time, and that he now wishes he had always been
forthcoming and honest.  When the individual came back to work at the DOE facility in July 2001,
he decided that regardless of the consequences, he was going to be honest with everyone concerning
the problems he had with methamphetamine.  Taken literally, the time period covered by the drug
use question on the July 2001 security form (“Since the age of 16 or in the last 7 years, whichever
is shorter”) did not include the individual’s cannabis use in the early 1970s, although he had the
opportunity to reveal it then.   He did not admit submitting false information on his 1986 security
form until the PSI, six months later in December 2001, only 13 months before the hearing.  At that
point, the individual had let the false information stand uncorrected for approximately 15 years.
Even if one were to reduce that number by subtracting the six years when he was out of the DOE
personnel security system, the individual still maintained the lie for about a decade.  I commend the
individual for coming forward voluntarily during the PSI and admitting he gave false information
on his 1986 security questionnaire.  Admitting his past falsehood and accepting the consequences
of his actions is certainly an important step in the process of reformation. But it does not
automatically mitigate the security concerns under Criteria F and L about this individual’s honesty,
reliability and trustworthiness.  It is only a subsequent pattern of honesty and responsible behavior
that can abate the security concerns that arise from a lengthy prior pattern of dishonest behavior.
It is a difficult decision because there is strong evidence that  the individual has turned his life
around, but I find that he has not as yet shown a long enough period of honesty to mitigate the
concerns stemming from his prior pattern of dishonesty about a matter that goes to the heart of his
eligibility for access authorization. Compare Personnel Security Hearing (Case No. VS0-0013), 25
DOE ¶82, 752 (1995) (13-month period subsequent to covering up use of illegal drugs did not
constitute a sufficient pattern of honest behavior) with Personnel Security Hearing (Case No. VSO-
0410), 28 DOE ¶ 82,786 (2001), affirmed (OSA March 21, 2001) (eight years of honest behavior
was sufficient evidence that the individual had reformed).   

Conclusion

Based on the entire record in this proceeding, I find that the individual has resolved the security
concerns under 10 CFR § 710.8(k) and (l) raised by his use of methamphetamine during the period
from June 1999 until March 2001. However, I also find that the individual has failed to resolve the
security concerns under 10 CFR § 710.8(f) and (l) raised by his submission of false information
regarding his past cannabis use on his 1986 personnel security questionnaire.  For the reasons 
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explained in this Decision, I find the individual has failed to show that granting him access
authorization would not endanger the common defense and security and would be clearly consistent
with the national interest.  Accordingly, it is my decision that the individual should not be granted
access authorization at this time. The individual may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 CFR § 710.28. 

Thomas O. Mann
Hearing Officer
Office of Hearings and Appeals

Date: March 12, 2003



1/ An access authorization is an administrative determination that an individual is eligible for access
to classified matter or special nuclear material.  10 C.F.R. § 710.5.  Such authorization will be
referred to in this Opinion as access authorization or a security clearance.

* The original of this document contains information which is
subject to withholding from disclosure under 5 U.S.C. 552.  Such
material has been deleted from this copy and replaced with
XXXXXXX’s.

April 15, 2003
DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Case Name:                         Personnel Security Hearing

Date of Filing:                       September 24, 2002   

Case Number:           VSO-0582

This Decision concerns the eligibility of XXXXXXXXXXXX (hereinafter referred to as "the individual") for an
access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or Special Nuclear Material."1/

I.  Background

Because of the requirements of the individual’s job, his employer, a Department of Energy (DOE) contractor,
applied for a security clearance on his behalf. As part of the DOE’s investigation of the individual, he completed
Questionnaires for National Security Positions (QNSPs) in February and March  2001, and was interviewed by
a DOE Personnel Security Specialist in October 2001.After reviewing the results of this investigation, the Director
of the local Security Office determined that derogatory information existed which cast into doubt the individual’s
suitability for access authorization. The Director informed the individual of this determination in a letter which set
forth in detail the DOE’s security concerns and the reasons for those concerns. I  will hereinafter refer to this letter
as the Notification Letter. The Notification Letter also informed the individual that he was entitled to a hearing
before a Hearing Officer in order to resolve the substantial doubt regarding his eligibility for a security clearance.

The individual requested a hearing on this matter.  The  Manager forwarded the individual’s request to the Office
of Hearings and Appeals and I was appointed the Hearing Officer.  The hearing was convened near the
individual’s job site. Four witnesses testified at the hearing. A Personnel Security Specialist testified for the DOE
and the individual and two of his co-workers testified for the individual.  
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II.  Statement of Derogatory Information

As indicated above, the Notification Letter included a statement of derogatory information in possession of the
DOE that created a substantial doubt as to the individual’s eligibility to hold a clearance. This information pertains
to paragraphs (f), (k) and (l) of the criteria for eligibility for access to classified matter or special nuclear material
set forth at 10 C.F.R. § 710.8.  

Paragraph (f) defines as derogatory any information indicating that the individual has “deliberately misrepresented,
falsified, or omitted significant information from a Personnel Security Questionnaire, a Questionnaire for National
Security Positions,  . . . a Personnel Security Interview . . ., or proceedings conducted pursuant to § 710.20
through § 710.31.”  Specifically, the Notification Letter cites the individual’s answer to question 24 of the March
2001 QNSP. That question asks, in pertinent part, “Since the age of 16 or in the last 7 years, whichever is
shorter, have you illegally used any controlled substance, for example, marijuana . . . .” (Emphasis in original).
Applicants answering this question in the affirmative are then required to disclose the substance or substances
used, the number of usages and the dates of each usage. The individual indicated on the form that he occasionally
used marijuana in October 1998. However, the Letter states that during the individual’s October 2001 Personnel
Security Interview (PSI), he admitted having used marijuana in January 2001 and in the summer of 2000, and that
the reason that he did not list the more recent drug usages on the QNSP was because of fear and because of his
general frustration and concern over the depth of invasion of his privacy. 

Paragraph (k) refers to information indicating that the individual has “possessed, used, or experimented with a
drug or other substance listed in the Schedule of Controlled Substances established pursuant to section 202 of
the Controlled Substances Act of 1970 except as prescribed or administered by a physician licensed to dispense
drugs in the practice of medicine, or as otherwise authorized by law.” With regard to this paragraph, the
Notification Letter cites the individual’s admissions during the PSI that he used marijuana weekly while in high
school and “maybe once or twice every other year after high school until January 2001;” cocaine “about a half
dozen times in approximately 1987 and LSD three or four times in the early 1980s.” Notification Letter at 1. 

Paragraph (l) concerns information showing that the individual has engaged “in any unusual conduct or is subject
to any circumstances which tend to show that [he] is not honest, reliable, or trustworthy; or which furnishes reason
to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may cause [him]
to act contrary to the best interests of national security. Such conduct or circumstances include, but are not limited
to, criminal behavior . . . , or violation of any commitment or promise upon which DOE previously relied to
favorably resolve an issue of access authorization eligibility.” Under this paragraph, the Letter refers to the
individual’s statement during the PSI that “[p]art of the interest [in marijuana use] was the fact that you were sort
of . . . trying to beat the system a little bit.” PSI at 39. The Notification Letter also referenced the allegations made
pursuant to paragraphs (f) and (k). 
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III.  Findings of Fact and Analysis

The criteria for determining eligibility for security clearances set forth at 10 C.F.R. Part 710 dictate that in these
proceedings, a Hearing Officer must undertake a careful review of all of the relevant facts and circumstances, and
make a “common-sense judgment . . . after consideration of all the relevant information.”  10 C.F.R. § 710.7(a).
I must therefore consider all information, favorable or unfavorable, that has a bearing on the question of whether
restoring the individual’s security clearance would compromise national security concerns. Specifically, the
regulations compel me to consider the nature, extent, and seriousness of the individual’s conduct; the
circumstances surrounding his conduct; the frequency and recency of the conduct; the age and maturity of the
individual at the time of the conduct; the absence or presence of rehabilitation or reformation and other pertinent
behavioral changes;  the likelihood of continuation or recurrence of the conduct; and any other relevant and
material factors.  10 C.F.R. § 710.7(c).    

A DOE Personnel Security Hearing is “for the purpose of affording the individual an opportunity of supporting
his eligibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of
derogatory information raising security concerns, the burden is on the individual to produce evidence sufficient
to convince the DOE that restoring his access authorization “would not endanger the common defense and
security  and  would  be  clearly  consistent  with  the  national  interest.”   10 C.F.R. § 710.27(d). See Personnel
Security Hearing, Case No. VSO-0013, 24 DOE ¶ 82,752 at 85,511 (1995) (affirmed by OSA, 1996), and
cases cited therein. After careful consideration of the factors mentioned above and of all the evidence in the record
in this proceeding, I find that the individual has failed to make this showing, and that he should therefore not be
granted a security clearance at this time.   

At the hearing, the individual did not contest the facts upon which the allegations in the Notification Letter are
based. Instead, he attempted to explain his incomplete answer to question 24(a) by stating that it was his intention
from the beginning to provide more complete information during the PSI. Hearing Transcript (Tr.) at 54. He
further testified that he is no longer using illegal drugs, and that he is an honest and trustworthy person and would
not represent an unacceptable security risk. 

In support of this latter contention, the individual presented the testimony of two of his co-workers. These
witnesses testified that in their experience, the individual has proven to be an excellent employee who is honest
and of good character. Tr. at 28-52.

The individual testified that he has not “deliberately misrepresented or falsified information in any way to the
Department of Energy . . . .” Tr. at 53-54. While he acknowledged that his answer to question 24(a) was
incomplete, he testified that the question frustrated him because it asked for the dates of any usage, which he
found difficult to provide. Tr. at 58. He said that he gave a date of October 1998 and indicated that his usage was
“occasional” because “my thinking at the time . . . was . . . that I would have a chance to clarify all this information
during the final interview . . . .” Tr. at 54. He stated that all of the information cited in the Notification Letter was
“information that [he] freely gave,” and that this indicated that he was 
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trying “to be as honest as [he] could.” Id. Regarding his statement that part of his interest in marijuana was due
to wanting to “beat the system a little bit,” Tr. at 60, he explained that this was how he felt about using the drug
in high school, that, “like every rebellious teen, [he was trying] to find ways to just have fun. . . . But certainly not
as an adult. . . . I believe that I, as an employee and as an adult, I’ve done everything  . . .  to conform. . . . I do
everything I can to lead an upstanding life.” Id. He testified that his drug usage since high school has been
“infrequent,” Tr. at 58, and that from 1989 to 1995, he was subject to a number of random drug screenings as
a consequence of his employment, and passed all of them. Tr. at 70. The individual concluded that it was his
intention to avoid all illegal drug use in the future. Tr. at 72. 

After reviewing this testimony and the record in this matter as a whole, including the information submitted by the
individual, I find that he has failed to successfully allay the security concerns set forth in the Notification Letter.
With regard to the DOE’s “falsification” allegation under paragraph (f), I did not find the explanation that the
individual gave at the hearing for his incomplete answer to question 24 to be credible. Instead, I believe that the
individual intentionally omitted his most recent drug usage from his answer to that question in order to present
himself in a more favorable light. When asked during the PSI why he had not listed his most recent marijuana
usage on the QNSP, he replied 

A: Fear. I don’t know, I don’t know why I didn’t list it. 
Q: You don’t know why?                                                                                               
A: No. I guess the only concern . . . just fear.  

                                                         ****
Q. Were you afraid you wouldn’t get a clearance? What were you afraid of?                  
A:  I guess the clearance and just . . . the depth of the invasion, the privacy . . . I was a little frustrated I
think . . .with the questions.

****
Q. Okay. But you were concerned about how someone might view that. Or might view you if you
had listed January 2001 [as the date of your last marijuana usage], is that right?  
A. I guess so, yes.                                                                                                          
Q. Okay. That they might draw a different conclusion.                                                    
A. Well, I was concerned that . . . they would see this as . . . a serious problem versus what I was viewing
it as, just sort of a coincidental . . . circumstantial thing where I just happened to be in a place where . . .
that was there.                                                       
Q. Okay.                                                                                                                       
A. I mean, I was concerned that someone would look at that and say, “Well, this guy’s got a habit here.”

PSI at 57-59. Moreover, even if I believed the individual’s explanation that he did not intend to mislead the DOE
and intended to make a more complete disclosure of his use at a later date, I could not conclude that he has
adequately addressed the DOE’s security concerns under paragraph (f). This is because, despite the question’s
stated requirement that respondents “answer the questions fully and truthfully,” the individual deliberately omitted
information that he knew to be significant from his answer. 



- 5 -

2/ There is an additional factor that causes me concern in this regard. During the PSI, the individual
disclosed that he had been arrested in “the mid-1980s” for possessing an open container of alcohol
in a public place. PSI at 19-23. When the interviewer asked him why he had not listed this arrest
on his QNSP as required by question 23d, the individual replied that he didn’t remember, but
speculated that it might have been because he considered it to be “just a violation,” as opposed to
a serious “criminal offense.” PSI at 28.  Question 23d asks “Have you ever been charged with or
convicted of any offense(s) related to drugs or alcohol?” Because of the length of time between the
arrest and the QNSP, it is possible that the individual forgot about this incident, or honestly

(continued...)

Q. . . . But you have to admit . . . listing October of ‘98 versus listing March of 2001 would look
different. 
A. Oh, yeah.
Q. And would lead someone to a possible other conclusion. I mean, You could easily be lead
to the conclusion by what you . . . listed, that 10/98 was your last use.
A. I guess.    

PSI at 58. I therefore conclude that unresolved security concerns remain concerning paragraph (f).

I reach a similar conclusion regarding the DOE’s concerns under paragraph (k) about the individual’s marijuana
use. During the PSI, the individual admitted having purchased and used marijuana on a regular basis during his
high school years in the early 1980s. PSI at 29-35. If his usage had been limited to that period, I might be able
to conclude that the DOE’s concerns under paragraph (k) had been mitigated by the passage of time and the
individual’s age at that time. However, the individual admitted to having used marijuana in 1998 and 2000 and
again in 2001. Although he indicated at the hearing that he does not intend to use marijuana again, Tr. at 72, I find
nothing in the record that convinces me that the individual will continue to abstain once his eligibility for a clearance
is no longer in question. I conclude that the individual has not successfully addressed the DOE’s concerns under
paragraph (k).

Finally, the individual’s marijuana use and his lack of honesty about that use are “circumstances which tend to
show that [he] is not honest, reliable, or trustworthy” within the meaning of paragraph (l) of  the criteria for
eligibility for access to classified matter or special nuclear material. As previously stated, the individual’s co-
workers attested at the hearing to the individual’s honesty and character, and I find this testimony to be of some
mitigating value. However, I believe that it is possible to be honest in certain areas of one’s life, and dishonest in
others, as is the case here. The individual also indicated at the hearing that he made a complete disclosure of his
marijuana use during the PSI, and asserted that this administrative review proceeding would not have occurred
had he not done so. Tr. 63, 72. Even assuming that these statements are true, I find it to be of scant mitigating
value that the individual has been completely forthcoming and honest in some, but not all, of the instances in which
candor and truthfulness have been required of him. The evidence and arguments put forth by the individual at the
hearing are therefore insufficient to allay the DOE’s concerns under paragraph (l). 2/
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2/ (...continued)
believed that he was not required to disclose it, as he suggests. However, given the individual’s
deliberate lack of candor concerning his marijuana use, I cannot discount the possibility that this
is another instance of the individual intentionally withholding information in order to portray himself
in a more favorable light. 

IV. Conclusion

As explained in this Decision, I find that the individual has not presented evidence that is sufficient to mitigate the
DOE’s security concerns. Based on the record in this proceeding, I am therefore unable to conclude that granting
the individual access authorization would not endanger the common defense and security and would be clearly
consistent with the national interest.  Accordingly, I find that the individual’s access authorization should not
granted.

Robert B. Palmer
Hearing Officer
Office of Hearings and Appeals

Date: April 15, 2003
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DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Hearing Officer Opinion

Case Name: Personnel Security Hearing

Date of Filing: January 31, 1996

Case Number: VSX-0020

This matter comes before me as a remand from the Director of the Office of Hearings and Appeals. In a
determination of January 31, 1996, the Director ordered me to issue an Opinion making a recommendation
concerning the eligibility of XXXXX (hereinafter "the individual") to hold a "Q" Level access
authorization. Personnel Security Review (VSA-0020), January 31, 1996. In compliance with that
directive, I have considered the merits of this case and issue the Opinion set out below.

Background

The procedural background of this case is fully set forth in the Director's January 31 Opinion and in
Personnel Security Hearing (VSO-0020), 25 DOE ¶ 82,756 (1995). I will not reiterate those details here.
For purposes of this Opinion, the relevant facts are as follows.

A Notification Letter issued to this individual on December 15 1994, indicated to him that the
DOE/Albuquerque Operations Office (DOE/AL) was in possession of derogatory information that created
a substantial doubt concerning his continued eligibility for the "Q" access authorization. Based on this
information, the DOE/AL suspended the individual's access authorization under the regulations set forth at
10 C.F.R. Part 710. The derogatory information pertained to paragraphs (f), (k) and (l) of the criteria for
eligibility for access to

classified matter or special nuclear material set forth at 10 C.F.R. §710.8.

Paragraph (f) defines as derogatory any "significant information" that the individual has "[d]eliberately
misrepresented, falsified, or omitted" from a Personnel Security Questionnaire (PSQ), a Questionnaire for
Sensitive Positions or a Personnel Security Interview (PSI). Paragraph (k) refers to information indicating
that the individual "[t]rafficked in, sold, transferred, possessed, used, or experimented with" illegal drugs.
Paragraph (l) concerns information indicating that the individual has "[[e]ngaged in any unusual conduct or
is subject to any circumstances which tend to show that the individual is not honest, reliable, or
trustworthy; or which furnishes reasons to believe that the individual may be subject to pressure, coercion,
exploitation or duress....Such conduct or circumstances include, but are not limited to, criminal
behavior,...or violation of any commitment or promise upon which DOE previously relied to favorably
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resolve an issue of access authorization eligibility."

The information cited in the Notification Letter under each of these criteria relates to the individual's
admitted usage of illegal drugs and his attempts to conceal that usage. Specifically, with respect to
Criterion (f), the individual completed a PSQ on September 15, 1988, in which he answered negatively a
question regarding whether he had ever used marijuana or narcotics. However, during a PSI conducted on
June 30, 1994, he admitted to the use of marijuana, cocaine, hashish and amphetamines between
approximately 1968 and 1983. With respect to Criterion (k), the individual admitted in a September 15,
1994 evaluation conducted by Dr. XXXXX, a DOE-consultant psychiatrist, that he had used marijuana
recreationally for most of his life, and from March 1994 to the time of that evaluation he had used it on an
average of about two or three times per week. He also admitted purchasing marijuana. With respect to
Criterion (l), the Notification Letter states that Dr. XXXXX found that the individual is using marijuana to
self-medicate for panic attacks and anxiety. Dr. XXXXX indicated that during the time when the
individual is under the influence of the drug his judgment and reliability can be affected, and further that
continued use of marijuana may cause defects in his judgment and reliability even between such periods
of use.

In accordance with 10 C.F.R. § 710.25(e) & (g), a hearing on this matter took place on
XXXXXXXXXXXXXX, in XXXXXXXXXXXXXXXXXXXXX. At the hearing, the individual
represented himself. When given the opportunity to make an opening statement, the individual responded
by stating that he had been advised not to say anything during the hearing, and therefore would not
participate.

The DOE Counsel called the following witnesses to testify for the DOE: (i) a DOE/AL Personnel Security
Specialist; and (ii) Dr. XXXXX. These witnesses provided information concerning the charges set forth in
the Notification Letter. In keeping with his stated intention, the individual did not testify on his own
behalf, submit to examination by the DOE Counsel, present any witnesses, cross-examine any DOE
witnesses, nor submit any documents to support his position. Accordingly, I will base my determination in
this matter on the unrebutted testimony presented by the DOE.

It was the testimony of the DOE security expert that the DOE security programs are based on trust. When
an individual violates that trust by falsification, the DOE questions whether the individual can be trusted to
comply with security regulations that protect national security. There is also a concern that an individual
who is involved with illegal drugs may become susceptible to blackmail. Transcript of XXXXX Hearing
(hereinafter Tr.) at 10-11.

At the hearing, Dr. XXXXX reiterated his diagnosis that the individual is a recreational user of marijuana
for the purpose of escaping from stress, and that while he was under the influence of the drug, his
judgment was impaired. Tr. at 18, 20. Dr. XXXXX discussed his recommendation that the individual
participate in a drug rehabilitation program. Tr. at 24. He further indicated that the individual's use of
marijuana is related to panic and anxiety attacks, and expressed some concerns regarding this individual's
judgment during such attacks. He recommended treatment for the anxiety. Tr. at 30-33.

Analysis

In proceedings conducted under Part 710, a hearing is "for the purpose of affording the individual an
opportunity of supporting his eligibility for access authorization." 10 C.F.R. § 710.21(b)(6). The burden is
on the individual to come forward at the hearing with evidence to convince the DOE that restoring his
access authorization "would not endanger the common defense and security and would be clearly
consistent with the national interest." 10 C.F.R. § 710.7(a). Personnel Security Hearing (VSO-0060)
January 31, 1996; Personnel Security Hearing (VSO-0005), 24 DOE ¶ 82,753 (1995)(appeal pending,
Case No. VSA-0005).

A key factor in this case is that the individual refused to participate in the hearing. He refused to testify on
his own behalf. See Personnel Security Hearing (VSO-0060), slip op. at 5. He did not rebut any of the
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evidence presented in this case. Clearly, he did not meet his burden. I therefore find that the individual (i)
falsified significant information on a PSQ by lying about his use of illegal drugs; (ii) used several illegal
drugs, and purchased marijuana; and, (iii) due to his use of marijuana to relieve stress, is unreliable. I have
no alternative other than to recommend that this individual's clearance not be restored.

Additional Evidence

While it is not necessary to the determination reached above, there is some additional supporting evidence
in this case that was provided to me after the issuance of the January 31, 1996 Opinion of the Director.
This information was introduced into the record by the DOE Office of Safeguards and Security, as "new
evidence" pursuant to 10 C.F.R. § 710.29. The additional evidence, which was submitted on February 12,
1996, indicates that the individual tested positive for marijuana in a random drug screening test conducted
by his employer on February 5, 1996.

Pursuant to 10 C.F.R. § 710.29(b)(1), the individual was accorded an opportunity to respond to this
additional evidence. However, he failed to communicate with me during the two-week time frame that I
provided. Consequently, the record now contains additional and more-recent unrebutted evidence of this
individual's drug use.

While I reached the determination that this individual's access authorization should not be restored even in
the absence of the new evidence, the additional evidence confirms my overall view that due to his use of
marijuana, this individual is unreliable and poses a security risk.

Conclusion

I conclude that the DOE/AL properly invoked 10 C.F.R. Section 710.8(f), Section 710.8(k) and Section
710.8(l) in connection with the suspension of the individual's access authorization. In view of the record
before me, I am not persuaded that restoring the individual's access authorization would not endanger the
common defense and security and would be clearly consistent with the national interest. Accordingly, I
find that the individual's "Q" access authorization should not be restored.

The regulations set forth at 10 C.F.R. Section 710.28(a) provide that the Office of Security Affairs or the
individual may file a request for review of this Hearing Officer Opinion within 30 calendar days of receipt
of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals, 1000
Independence Ave., S.W. Washington, D.C. 20585, and served on the other party. If either party elects to
seek review of the Opinion, that party must file a statement identifying the issues on which it wishes the
OHA Director to focus. This statement must be filed within 15 calendar days after the party files its
request for review. The party seeking review must serve a copy of its statement on the other party, who
may file a response with 20 days of receipt of the statement.

Virginia A. Lipton

Hearing Officer

Office of Hearings and Appeals
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Name of Case: Personnel Security Hearing

Date of Filing:July 13, 2000

Case Number:VSX-0276

This matter comes before me on remand from the Director of the Office of Hearings and Appeals. On
October 7, 1999, I issued an opinion regarding the fitness of XXXXXXXXX to retain a security clearance
in light of the Individual’s admitted alcohol problem. See Personnel Security Hearing (Case No. VSO-
0276), 27 DOE ¶ 82,819 (1999) (VSO-0276). In my October 7, 1999 Decision, I recommended that the
Individual’s security clearance be restored. My opinion was subsequently appealed and on July 13, 2000,
the Director issued a Decision regarding the Appeal. In this Decision, the Director ordered me to obtain
additional information regarding the status of the Individual’s rehabilitation and issue another opinion
regarding the Individual’s fitness to retain his security clearance. Personnel Security Review (Case No.
VSZ-0276), 28 DOE ¶ 83,002 (2000) (VSZ-0276). In compliance with the Director’s Decision, I have
considered the merits of this case and issue the Supplemental Opinion set out below.

I. Background

The Individual is an employee of a contractor at a DOE facility. Pursuant to a reinvestigation, the
Operations Office discovered potentially derogatory information concerning the Individual’s consumption
of alcohol that created substantial doubt regarding his eligibility for continued access authorization. The
Individual had been arrested five times for Driving under the Influence (DUI) during the period 1978
through1998. DOE Exhibit 7 at 11-15. On subsequent evaluation by a DOE Psychiatrist the Individual was
diagnosed as suffering from “Alcohol Abuse, Ongoing.” See DOE Exhibit 8 at 2. (1) The DOE believed
that the derogatory information fell within the ambit of paragraphs (h), (j) and (l) of 10 C.F.R. § 710.8
(Criteria H, J and L respectively).(2) Since the DOE was unable to resolve the security concerns in a
manner favorable to the Individual, the Operations Office suspended the Individual’s access authorization.

Upon suspension of his clearance, the Individual requested a hearing, and the DOE forwarded the
Individual’s request to the Office of Hearings and Appeals (OHA). At the hearing, the DOE Counsel
presented one witness, a DOE consultant psychiatrist (DOE Psychiatrist). The Individual testified on his
own behalf and presented six other witnesses including a licensed master’s degree social worker, the
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Individual’s wife, a neighbor, a co-worker, the Individual’s supervisor and a polygraph examiner.

In my October 7, 1999 Hearing Officer’s Opinion, I recommended that the Individual access authorization
be restored. (3) While at the time of the hearing, August 1999, the Individual had only been abstinent for
eight months, I found that the Individual had shown sufficient evidence of rehabilitation and reformation
to mitigate the DOE’s security concerns regarding his alcohol consumption. In making my finding that the
Individual had been rehabilitated, I relied primarily on the expert testimony of the Individual’s social
worker along with the testimony of the Individual’s spouse, a co-worker and a neighbor. The social
worker testified that she found that the Individual was rehabilitated and reformed despite a period of
abstinence of less than one year. Hearing Transcript (Tr.) at 70. The Individual described his changes in
behavior since becoming abstinent at the end of December 1998, including his involvement in church
activities. Tr. at 21-24. The spouse testified that while the Individual’s prior alcohol drinking pattern was
to drink to excess on the weekends and while on employed on weekends, the Individual no longer came
back from his job intoxicated. Tr. at 41-43. (4) A neighbor of the Individual, who is also a Pastor, testified
that he had not observed the Individual consuming alcohol for “six or eight months” prior to the hearing
and testified to the changes in the Individual since his abstinence. Tr. at 48-51. I found that the testimony
of the social worker along with the testimony of the Individual’s witnesses outweighed the testimony from
a DOE Psychiatrist who refused to definitively specify a period of abstinence that the Individual would
have to demonstrate to be considered rehabilitated or reformed. See VSO-0276, 27 DOE at 85,908.

The Office of Security Affairs appealed my Opinion to the Director of Hearings and Appeals. In his July
13, 2000 opinion, the Director found that both the Individual’s social worker and the DOE Psychiatrist had
opined that one year of abstinence from alcohol consumption was a significant milestone for the
determination of rehabilitation from an alcohol problem. See VSZ-0276, 28 DOE at 86,506. The Director
remanded the matter to me to issue a supplemental report in which I would make additional findings
regarding the Individual’s rehabilitation and reformation.

In a July 24, 2000 telephone conference with the Individual’s attorney and the DOE Counsel, I established
the procedures by which the Individual could provide additional information concerning his rehabilitation.
Initially, I provided the Individual 30 days to submit additional evidence into the record on the issue of his
rehabilitation. Subsequently, the Individual’s attorney requested that the deadline for the submission of
new evidence be postponed until October so that the Individual could obtain a professional evaluation
from a mental health professional concerning his rehabilitation. On October 12, 2000, the Individual
submitted a letter (Report) from a clinical psychologist (Psychologist) evaluating the Individual’s
condition. The Individual also submitted four affidavits from himself, his spouse, the neighbor and the co-
worker, all of whom had testified at the hearing. Additionally, the Individual submitted a letter from
another individual describing the Individual’s attendance at Alcoholics Anonymous (AA). Subsequently,
the DOE Counsel was given an opportunity to submit comments concerning the Individual’s submission
including the Psychologist’s Report. On October 31, 2000, the DOE Counsel submitted comments
regarding the additional evidence submitted by Individual. After a conference call with the parties on
November 9, 2000, I closed the record in this proceeding.

II. Analysis

As described below, I have reviewed the additional evidence that the Individual has submitted along with
the comments provided by DOE Counsel. I believe the evidence establishes that the Individual has been
abstinent from alcohol for approximately 21 months. Additionally, given the report submitted by the
Individual’s Psychologist along with the updated affidavit evidence provided by the witnesses who
testified at the Individual’s hearing, I am persuaded that the Individual is reformed and rehabilitated from
his alcohol problem.

To support his contention that he is currently rehabilitated, the Individual has submitted a letter from a
clinical psychologist containing his September 11, 2000 evaluation of the Individual. The contents are
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summarized below. In describing the Individual, the Psychologist noted that he was “slightly evasive and
vague at times during the conversation.” September 11, 2000 Letter from Psychologist to Individual’s
counsel (Report) at 1. After obtaining a patient history from the Individual, the Psychologist administered
the Michigan Alcoholism Screening Test (MAST). The Individual received a score of 22 on the MAST.
Scores above 9 are suggestive of probable alcohol problems. An examination of the scoring indicated that
the Individual scored extremely high because of his five DUI arrests, attendance at AA and his work-
related problems associated with alcohol. Report at 2. The Individual reported to the Psychologist he had
been sober for two years. Id. After recording the Individual’s history regarding his alcohol consumption,
the Psychologist then recorded his clinical impression of the Individual. Specifically the Psychologist
opined:

My impression is that [the Individual] has a history of alcohol abuse and nicotine dependence.
Since he gives a history of alcohol abstinence for two years, it is believed that his alcohol
abuse is in full-sustained remission. It should be noted that [the Individual] minimized and
was defensive during this evaluation. His assertion of two years of sobriety cannot, in this
venue, be substantiated.

Id.

As mentioned above, the Individual has also submitted affidavits from his spouse, a neighbor and a
coworker, dated September 2000, all of whom testified at the hearing. In each affidavit, the affiant states
that to his or her personal knowledge the Individual has abstained from the use of any alcoholic beverage
for a period in excess of one year. See Affidavits contained in October 3, 2000 letter from Individual’s
counsel to Richard Cronin, Hearing Officer. Additionally, there is a signed, unsworn memorandum from
an individual in an AA group stating that the Individual has attended AA meetings four times per month
for over a year.

Given the updated evidence before me, I conclude that the Individual has shown sufficient evidence for me
to conclude that he is currently rehabilitated and reformed from his alcohol problem. The Individual has
submitted the Psychologist’s Report which opines that the Individual’s alcohol abuse is in “full-sustained
remission.” Report at 2. The Psychologist does note one important caveat - that he could not substantiate
the Individual’s claim concerning the length of his abstinence. I find, however, that the evidence in the
record is sufficient for me to conclude that the Individual has been abstinent from alcohol for
approximately 21 months. At the time of the hearing, August 1999, I concluded that the Individual had
been abstinent from alcohol from January 1999. I based this finding in part on the detailed and convincing
testimony the Individual’s witnesses provided about his alcohol consumption patterns and his conduct in
the presence of alcohol consumption by others. These same witnesses now have submitted affidavits
declaring that during at least a one year period (which extends approximately to the date of the
Individual’s hearing in which I found he had been abstinent since January 1999), the Individual has
continued to remain abstinent. Thus, I find that the Individual, at the time of the Psychologist’s evaluation,
has been abstinent for 21 months. Significantly, both the social worker and the DOE Psychiatrist testified
that abstinence for a one year period would be a significant milestone at which to evaluate an individual’s
reformation and rehabilitation from an alcohol problem. Tr. at 36 (DOE Psychiatrist); Tr. at 66 (social
worker). In sum, given the Individual’s 21 month period of abstinence, the testimony of the DOE
Psychiatrist and the social worker, and the Psychologist’s Report, along with the affidavits attesting to the
Individual’s abstinence since approximately the date of the hearing, I find that the Individual is
rehabilitated and reformed from his alcohol problem.

DOE Counsel submitted comments regarding the Psychologist Report and the additional evidence
submitted by the Individual which he asserts may cast doubt on the Individual’s rehabilitation and
reformation. None of these comments persuade me that the Individual is not rehabilitated and reformed.
First, DOE Counsel asserts that the Individual’s MAST score was “extremely high” and that this suggests
that the Individual’s problem is very pronounced. However, the DOE Counsel has not submitted any
expert medical or psychiatric testimony to support his interpretation of the MAST score. As indicated in
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the Psychologist’s Report, the MAST score reflects the Individual’s past problems and does not suggest
that the Individual’s 21 month abstinence, and reformed behavior and attitude, are inadequate evidence of
rehabilitation.

Next, the DOE Counsel points out that the Individual apparently informed the Psychologist that he had
been abstinent for two years. This contrasts to the Individual’s testimony that he had a beer during the last
part of December 1998 and thus would, at the time of the evaluation, only have been abstinent for
approximately 21 months. DOE Counsel therefore argues that the factual basis of the Psychologist’s
opinion is significantly flawed, especially in light of the Psychologist’s qualifying statements that the
Individual seemed to minimize and be evasive and that the Psychologist could not verify the length of his
abstinence. As discussed below, I do not find this factual error to be significant.

At the hearing, the Individual stated that in October 1998 he essentially stopped his alcohol consumption
but for three or four beers during consumed during the fall of 1998. He further testified that he last
consumed a beer in late December 1998 or January 1999. Tr. at 21, 82. The record also indicates that he
originally told his social worker that he stopped consuming alcohol around October 1998. Tr. at 68. I
believe that the Individual’s belief that he stopped his alcohol consumption in October 1998 (despite his
acknowledgment that he had a beer in late December 1998) accounts for the Individual stating to the
Psychologist that he had been abstinent for “two years.” Further, given the testimony of the DOE
Psychiatrist and the Individual’s social worker that abstinence for 12 months would be a significant
enough milestone to determine rehabilitation and reformation, I find that the error is not one that would
persuade me to discount the Psychologist’s evaluation. With regard to the Psychologist’s impression that
the Individual minimized and was evasive, I note that, despite this impression, the Psychologist was
willing to opine that the Individual was in full- sustained remission subject to verification of the period of
his abstinence. As discussed earlier, I find that the Individual has produced sufficient evidence to verify
abstinence of 21 months.(5) Consequently, given the Individual’s 21 month period of abstinence and the
expert opinion of the DOE Psychiatrist and the social worker as to the significance of 12 months of
abstinence, I find no reason to reject the Psychologist’s evaluation that the Individual is in full-sustained
remission of his alcohol problem.

Because the Individual has established that he is currently rehabilitated and reformed from his alcohol
problem, I find that restoring the Individual’s access authorization would not endanger the common
defense and security and would be clearly consistent with the national interest. Accordingly, in my
opinion, the Individual's access authorization should be reinstated.

The regulations set forth at 10 C.F.R. § 710.28(a) provide that either the Office of Security Affairs or the
Individual may file a request for review of this Hearing Officer's Opinion within 30 calendar days of
receipt of the Opinion. Any such request must be filed with the Director, Office of Hearings and Appeals,
1000 Independence Ave., S.W., Washington, D.C. 20585-0107, and served on the other party. The party
seeking review of the Opinion must file a statement identifying the issues that it wishes to contest within
15 calendar days after the party files its request for review. The party seeking review must serve a copy of
its statement on the other party, who may file a response within 20 days of receipt of the statement. 10
C.F.R. § 710.28(b). Submissions must be served on the Office of Security Affairs at the following address:

Director

Office of Safeguards and Security, NN-51

Office of Security Affairs

U.S. Department of Energy

19901 Germantown Road

Germantown, MD 20874
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Richard A. Cronin, Jr.

Hearing Officer

Office of Hearings and Appeals

Date: March 2, 2001

(1)A detailed discussion of the derogatory information concerning the Individual’s alcohol consumption is
contained in my earlier Opinion. See VSO-0276.

(2)A complete description of Criteria H, J and L is provided in my earlier decision. See VSO- 0276, 27
DOE at 85,902 n.2. In brief, Criteria H refers to information that indicates that individual suffers from a
mental illness of a nature which may cause a significant defect in judgement and reliability. See 10 C.F.R.
§ 710.8(h). Criteria J describes derogatory information indicating that the individual has been or is a user
of alcohol habitually to excess or has been diagnosed by a board-certified psychiatrist as suffering from
alcohol abuse. See 10 C.F.R. § 710.8(j). Lastly, Criterion L references information indicating that an
individual has engaged in unusual conduct which tends to show that the individual is not honest, reliable or
trustworthy or furnishes reason to believe that the individual may be subject to coercion. See 10 C.F.R. §
710.8(h).

(3)A complete description of the evidence in the record and my evaluation of the evidence is presented in
my earlier opinion. See VSO-0276, 27 DOE at 85,905-08.

(4)Significantly, the Individual’s co-worker testified that the Individual no longer consumed alcohol while
they worked on the weekends hauling hay but instead drank Coca-Cola. Tr. at 74-75. Further, since the
beginning of the Individual’s abstinence, the co-worker had consumed beer in front of him but the
Individual had never consumed beer with him. Tr. at 75.

(5)The DOE counsel has also suggested in his comments that the Individual may have not been continually
abstinent for the 21 months since the submitted affidavits only declare that the Individual has been
abstinent for a period of excess of “one year” instead of the claimed period of abstinence of 21 months. I
decline to draw that conclusion especially since the declaration in the September 2000 affidavits of
abstinence for over one year extends back to approximately the date of the hearing (August 1999) and at
that time I found that the Individual had been abstinent from January 1999 to August 1999.
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For full history of this case, and links to other cases, click here.

* The original of this document contains information which is subject to withholding from disclosure
under 5 U.S.C. 552. Such material has been deleted from this copy and replaced with XXXXXXX’s.

July 13, 2000

DEPARTMENT OF ENERGY

OFFICE OF HEARINGS AND APPEALS

Interlocutory Order

Name of Case:Personnel Security Review

Date of Filing:January 3, 2000

Case Number: VSZ-0276

This determination considers a Request for Review filed by the Office of Safeguards and Security
concerning the eligibility of XXXXXXXXXXXXXX (the individual) to hold an access authorization. The
DOE regulations governing this matter are set forth at 10 C.F.R. Part 710, and are entitled “Criteria and
Procedures for Determining Eligibility for Access to Classified Matter or Special Nuclear Material.”

I. Background

The events leading to the suspension of the individual’s access authorization are fully set forth in
Personnel Security Hearing (Case No. VSO-0276), 27 DOE ¶ 82,819 (1999). I will not reiterate all the
details of that case here. For purposes of this review, the relevant facts are as follows.

A DOE security office learned of certain derogatory information about the individual, which caused it to
suspend his access authorization. That office issued a Notification Letter to the individual, citing
derogatory information that falls within 10 C.F.R. § 710.8(h) (Criterion H), § 710.8(j) (Criterion J), and §
710.8(l) (Criterion L). Criterion H refers to derogatory information that an individual suffers from an
“illness or mental condition of a nature which, in the opinion of a board- certified psychiatrist . . . causes,
or may cause, a significant defect in judgment or reliability.” 10 C.F.R. § 710.8(h). Criterion J describes
derogatory information indicating that the individual has been, or is, “a user of alcohol habitually to excess
or has been diagnosed by a board-certified psychiatrist . . . as suffering from alcohol abuse.” 10 C.F.R. §
710.8(j). Criterion L covers information that shows that an individual has “engaged in unusual conduct or
is subject to circumstances which tend to show that he is not honest, reliable or trustworthy; or which
furnishes reason to believe that he may be subject to pressure, coercion, exploitation, or duress which may
cause him to act contrary to the best interests of the national security.” 10 C.F.R. § 710.8(l).

The security concerns were based on the fact that the DOE consultant psychiatrist diagnosed the individual
as suffering from alcohol abuse and stated his opinion that the individual’s ability to think and judge
rationally and reliably was impaired. Independent of the psychiatrist’s diagnosis, the DOE security office

file:///ps201-300.htm#vso0276
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expressed its concern in its Notification Letter that the individual had been arrested five times for driving
while intoxicated yet did not feel he drank to excess.

A hearing was convened by an Office of Hearings and Appeals (OHA) Hearing Officer to allow the
individual to resolve the doubt concerning his continued eligibility for access authorization. The DOE
Counsel called one witness, a DOE consultant psychiatrist who had previously evaluated the individual, at
the request of the local DOE security office, to determine whether the individual had a mental condition
that affected his judgment and reliability. The individual testified on his own behalf, and called six
witnesses, including his wife, a co-worker, and his therapist.

Based upon the testimony and written evidence submitted, the OHA Hearing Officer issued an Opinion
determining that the individual’s access authorization should be restored. In the Opinion, the Hearing
Officer noted many facts that tended to mitigate the security concerns that the individual’s alcohol abuse
raised. He pointed out that the individual admitted at the hearing that he now recognizes he has an alcohol
problem. He also cited the individual’s testimony that he stopped drinking completely in late December
1998 or early January 1999, that he sought out and completed an alcohol treatment program beginning in
March 1999, that he started attending Alcoholics Anonymous meetings in late March or early April 1999
and continues to do so, and that he no longer associates with his former drinking partners. The Hearing
Officer also relied on the testimony the DOE consultant psychiatrist gave after hearing the testimony of
others concerning the individual’s progress since his January 1999 psychiatric examination. The DOE
consultant psychiatrist testified that the individual was taking essential steps toward recovery, both by
engaging in treatment and counseling and by changing his behavior toward alcohol. Although the DOE
consultant psychiatrist stated, from a medical standpoint, a year of abstinence would be significant, he
added that, at a very minimum, the individual would have to demonstrate abstinence and other behavioral
changes for a period longer than that of an earlier attempt at abstinence that ended in a relapse (three to
four months, in the individual’s case). He also stated that setting a cutoff for abstinence was merely a
judgment call. The individual’s outpatient therapist, while also testifying that a year of abstinence was a
standard measure, felt that this individual had achieved rehabilitation and reformation, because he no
longer associated with the individuals who triggered his alcohol use, because he had suffered the “intense
discomfort” that a person usually needs to face to acknowledge the necessity for change (the fear of losing
his job), and because she was convinced that he had definitely made up his mind to stop drinking. The
Hearing Officer also discussed the testimony of the remaining witnesses, which clearly substantiated the
individual’s claim that he had made a clean break from alcohol roughly eight months before the hearing.
After considering all the testimony before him, the Hearing Officer found that the individual was reformed
and rehabilitated from his alcohol abuse. Because all concern regarding judgment and reliability related to
the individual’s alcohol problems, the Hearing Officer determined that the individual had resolved the
security concerns raised under Criteria H, J and L, and recommended that the individual’s access
authorization be restored.

II. Request for Review and Response

In its request for review, the Office of Safeguards and Security asks me to focus on the fact that the
individual had not yet achieved a full year of abstinence at the time of the hearing. Given his long history
of alcohol-related arrests, his pattern of intermittent heavy drinking, and a previous failed attempt at
abstinence, the Office of Safeguards and Security contends that a full year of abstinence is needed to
instill confidence that his rehabilitation and reformation has been successful. The individual filed a
submission in which he raised three responses to the request for review. First, he argues that the Office of
Safeguards and Security’s request for review was filed beyond the 30-day time limit and should be
denied. Second, he points out that the request for review does not identify any authority for its contention
that a full year of sobriety is necessary in this case. Finally, he states that, as of the time of his response,
he has abstained from alcohol and attended Alcoholics Anonymous meetings for more than a year.

III. Standard of Review
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10 C.F.R. Part 710 provides that if, after considering all the factors in light of the relevant criteria, the
Director of the Office of Hearings and Appeals is of the opinion that it will not endanger the common
defense and security and will be clearly consistent with the national interest to grant or continue access
authorization to an individual, he shall render an opinion favorable to the individual; otherwise, he shall
render an opinion adverse to the individual. 10 C.F.R. § 710.28(d).

As a rule, the Hearing Officer is responsible for considering the demeanor and credibility of witnesses. 10
C.F.R. § 710.27(b). He also assesses the appropriate weight to be given to their testimony. Absent some
error, I will not supplant my judgment for that of the Hearing Officer in such matters. Personnel Security
Review (Case No. VSA-0084), 26 DOE ¶ 83,004 (1996), affirmed, OSA (Dec. 31, 1996).

IV. Analysis

As stated above, the individual’s first argument is purely procedural. He contends that the request for
review should be denied because the Office of Safeguards and Security did not file the request within the
30-day filing period set forth in the Part 710 regulations. See 10 C.F.R. § 710.28(a) (parties “may file a
request for review . . . within 30 calendar days of receipt of the opinion”). The Hearing Officer’s opinion
was issued on November 6, 1999. We received the request for review on January 4, 2000. Although there
is no evidence in the file concerning the date on which the Office of Safeguards and Security received the
Hearing Officer’s opinion, it is more than likely that more than 30 days transpired between its receipt of
the opinion and its filing of the request for review. Nevertheless, we will not bar review of this case for
lack of timeliness. The various deadlines established in the regulations are intended to promote prompt
resolution of access authorization proceedings. However,

Statements of time established for processing aspects of a case under this subpart are the agency’s desired
time frames in implementing the procedures set forth in this subpart. They shall have no impact upon the
final disposition of an access authorization by an Operations Office Manager, the Director, Office of
Security Affairs, or the Secretary, and shall confer no rights upon an individual whose eligibility for access
authorization is being considered.

10 C.F.R. § 710.34. Consequently, I will not deny the Office of Safeguards and Security’s request for
review on this ground.

The Office of Safeguards and Security’s sole contention in its request for review is that the individual had
not attained a full year of abstinence at the time of the hearing. Given his history of alcohol-related
problems, including more than 20 years of alcohol-related arrests, intermittent heavy drinking, and an
earlier failed attempt at abstinence after three months, it believes that a full year of abstinence is required
to achieve rehabilitation and reformation. In response, the individual contends that the Office of
Safeguards and Security has not identified any authority for its position that a full year of abstinence is
needed in this case. The individual is not correct. At the hearing, the DOE consultant psychiatrist was
unwilling to specify a period of abstinence and “lifestyle changes” beyond which he would consider the
individual rehabilitated and reformed. Transcript of Hearing (Tr.) at 34-35. Nevertheless, he did state that
the passage of one year is medically significant and a milestone at which it is appropriate to review the
individual’s efforts toward sobriety. Tr. at 36. In addition, although the individual’s therapist felt that her
client had achieved rehabilitation and reformation at the time of the hearing, she also acknowledged that
“Remaining sober for about a year is a standard.” Tr. at 66. Therefore, the testimony of both of these
professionals serves as authority that a full year of abstinence is, if not absolutely required, at least
recognized as a significant watershed in the process of reaching rehabilitation and reformation. It is
therefore no surprise that OHA hearing officers have found in previous alcohol abuse cases that a year of
abstinence is a good indicator of commitment to sobriety. See, e.g., Personnel Security Hearing (Case No.
VSO-0018), 25 DOE ¶ 82,758 (1995), affirmed, 25 DOE ¶ 83,005 (1995), affirmed, OSA (Sept. 21,
1995); Personnel Security Hearing (Case No. VSO-0015), 25 DOE ¶ 82,760 at 85,569 n.7 (1995),
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affirmed, OSA (Aug. 23, 1995).

Although I could render an opinion, based on the record of this proceeding, on whether the individual had
achieved rehabilitation and reformation from his alcohol abuse as of the time of the hearing, under the
particular circumstances described in this case, I feel compelled to proceed in a different manner. In the
normal course of processing this appeal, and through no dereliction or dilatory behavior on the part of the
individual, considerable additional time has passed. In fact, roughly seven additional months passed
between the hearing and the date on which the individual filed, in a timely manner, his response to the
Office of Safeguards and Security’s request for review. The sole contention on appeal relates to whether
adequate rehabilitation has occurred. I therefore believe I should now take another look at the individual’s
progress towards rehabilitation.

In his response to the request for review, the individual states that he has continued to abstain from
alcohol and has continued to attend Alcoholics Anonymous meetings for well in excess of a year. This
final contention by the individual needs to be tested and verified. To do this I need evidence of his
abstinence and his attendance, and a medical assessment of the current status of his alcohol disease. To
this end, I will remand this proceeding to the Hearing Officer to gather evidence limited to that narrow
issue. The Hearing Officer has already observed the witnesses at the previous hearing and is familiar with
their demeanor and veracity, as well as the facts and issues here. He may perform this function in any
manner he deems appropriate, including requesting documentary evidence and conducting telephonic
interviews. He shall report the results of his fact-finding in a supplemental opinion that addresses whether
the individual has achieved rehabilitation and reformation at the time he issues that opinion.

George B. Breznay

Director

Office of Hearings and Appeals

Date: July 13, 2000
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April 27, 2001

XXXXXXXXXXXXXXXXXXXXXX

Office of Chief Counsel

Department of Energy

XXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXX

FAX: XXXXXXXXXXXXXXXXXX

Re: Case No. VSZ-0429

Dear XXXXXXXXXXXXXXXXX:

On April 26, 2001, the Office of Hearings and Appeals received your Interlocutory Appeal of an Office of
Hearings and Appeals (OHA) Hearing Officer ruling in Case No. VSO-0429. In that ruling, the Hearing
Officer determined that, at the request of an individual seeking an access authorization, he would permit a
member of the local press to attend a portion of a personnel security administrative review hearing.
Specifically, the press attendee would be permitted to be present for testimony of a personnel security
division analyst and that of the DOE consultant psychiatrist.

As a rule, OHA does not favor interlocutory appeals, although we may consider them in cases in which
irreparable harm would occur in the absence of immediate relief. This principle is based on well settled
law. E.g., Carson v. American Brands, Inc., 450 U.S. 79 (1981); I.A.M. National Pension Fund Benefit
Plan A v. Cooper Industries, Inc., 789 F.2d 21 (D.C. Cir. 1986).

You maintain that the Hearing Officer abused his discretion in his ruling, and further that the Office of
Security Affairs (OSA) would be irreparably harmed if the press were permitted to be present at this
hearing. You therefore believe that an interlocutory appeal is appropriate in this case. In support of this
position, you state that “in assuming hearing officer functions, the OHA did not receive authority to
abrogate overlying OSA policies and processes which are grounded in privacy and the need to conduct
closed security hearings to maintain the integrity of the hearing process.”

I see no irreparable harm to the OSA if in this one instance a member of the press is permitted to attend a
single hearing. Part 710 regulations specifically permit a Hearing Officer to use his discretion in
determining who will be permitted to be present at the personnel security hearing. 10 C.F.R. § 710.26(c).
There is no explicit limitation on that discretion that applies to members of the press. Accordingly, the
Hearing Officer has the authority to permit the press member to attend, as long as the Hearing Officer
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does not abuse his discretion.

I also see no harm to OSA, and particularly no irreparable harm. In fact, you cite no specific concern
regarding the integrity of the hearing process that must be safeguarded by excluding a member of the press
in this case. You describe no express harm to any OSA interests here, and I can discern none. I agree in
general that privacy and secrecy interests should always be considered. However, your reference to those
interests lacks any specificity, and is thus in my judgment speculative only.

I am not persuaded that the type of general policy arguments that you have raised form an appropriate
basis for an interlocutory appeal. I am not declaring that a hearing of this type should never be closed to
the public, nor am I saying that these hearings should generally be open to the public. I believe that the
concerns involved here and their application in this case should be accorded a more deliberate and
thorough review in the context of a request for review filed after the issuance of the Hearing Officer’s
Opinion in this case. The effects of the Hearing Officer’s ruling can then be analyzed carefully, with
recognition of how that ruling operated in this particular case.

Based on the above considerations, the Interlocutory Appeal is denied. The Office of Safeguards and
Security may certainly raise this issue in a request for review with the OHA Director under 10 C.F.R. §
710.28.

Sincerely,

George B. Breznay

Director

Office of Hearings and Appeals

April 27, 2001
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	Case No. VSA-0005, 25 DOE ¶ 83,013 (OHA June 16, 1995)
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	Case No. VSA-0008, 25 DOE ¶ 83,001 (OHA July 5, 1995)
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	Case No. VSA-0011, 25 DOE ¶ 83,014 (OHA June 28, 1995)
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	Local Disk
	Case No. VSA-0103, 26 DOE ¶ 83,006 (OHA January 15, 1997)
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	Local Disk
	Case No. VSA-0106 (OHA May 15, 1997)
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	Local Disk
	Case No. VSA-0113 (OHA June 2, 1997)
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	Local Disk
	Case No. VSA-0114, 26 DOE ¶ 83,011 (OHA June 16, 1997)
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	Local Disk
	Case No. VSA-0118, 26 DOE ¶ 83,012 (OHA June 9, 1997)


	vsa0120
	Local Disk
	Case No. VSA-0120 26 DOE ¶ 83,015 (OHA July 25, 1997)
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	Local Disk
	Case No. VSA-0121, 26 DOE ¶ 83,014 (OHA July 14, 1997)
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	Local Disk
	Case No. VSA-0123 (OHA August 27, 1997)
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	Local Disk
	Case No. VSA-0125, 26 DOE ¶ 83,013 (OHA September 30, 1997)
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	Local Disk
	Case No. VSA-0126, 26 DOE ¶ 83,018 (OHA September 23, 1997)
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	Local Disk
	Case No. VSA-0130, 26 DOE ¶ 83,017 (OHA September 16, 1997)
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	Local Disk
	Case No. VSA-0132, 26 DOE ¶ 83,019 (OHA October 7, 1997)
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	Local Disk
	Case No. VSA-0139 (OHA December 4, 1997)


	vsa0148
	Local Disk
	Case No. VSA-0148, 27 DOE ¶ 83,007 (OHA April 3, 1998)


	vsa0150
	Local Disk
	Case No. VSA-0150 (OHA November 17, 1997), 27 DOE ¶ 83,002


	vsa0154
	Local Disk
	Case No. VSA-0154, 27 DOE ¶ 83,008 (OHA January 6, 1998)


	vsa0161
	Local Disk
	Case No. VSA-0161 (OHA January 30, 1998), 27 DOE ¶ 83,003


	vsa0164
	Local Disk
	Case No. VSA-0164, 27 DOE ¶ 83,006 (OHA March 20, 1998)


	vsa0166
	Local Disk
	Case No. VSA-0166, 27 DOE ¶ 83,014 (OHA December 7, 1998)


	vsa0170
	Local Disk
	Case No. VSA-0170, 27 DOE ¶ 83,004 (OHA February 6, 1998)


	vsa0172
	Local Disk
	Case No. VSA-0172, 27 DOE ¶ 83,009 (OHA June 25, 1998)


	vsa0174
	Local Disk
	Case No. VSA-0174, 27 DOE ¶ 83,005 (OHA March 11, 1998)


	vsa0185
	Local Disk
	Case No. VSA-0185, 27 DOE ¶ 83,011 (OHA August 5, 1998)


	vsa0186
	Local Disk
	Case No. VSA-0186, 27 DOE ¶ 83,010 (OHA July 29, 1998)
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	Local Disk
	Case No. VSA-0194, 27 DOE ¶ 83,013 (OHA November 10, 1998)
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	Local Disk
	Case No. VSA-0197, 27 DOE ¶ 83,012 (OHA October 5, 1998)
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	Local Disk
	Case No. VSA-0198, 27 DOE ¶ 83,015 (OHA February 3, 1999)
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	Local Disk
	Case No. VSA-0205 (OHA March 8, 1999)
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	Local Disk
	Case No. VSA-0226, 27 DOE ¶ 83,016 (OHA February 18, 1999)
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	Local Disk
	Case No. VSA-0227 (OHA June 24, 1999)
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	Local Disk
	Case No. VSA-0229 (OHA June 21, 1999)
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	Local Disk
	Case No. VSA-0230 (OHA May 3, 1999)
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	Local Disk
	Case No. VSA-0238 (OHA June 8, 1999)


	vsa0241
	Local Disk
	Case No. VSA-0241 (OHA June 25, 1999)


	vsa0242
	Local Disk
	Case No. VSA-0242 (OHA August 25, 1999)


	vsa0254
	Local Disk
	Case No. VSA-0254 (OHA March 3, 2000)


	vsa0255
	Local Disk
	Case No. VSA-0255 (OHA September 23, 1999)


	vsa0264
	Local Disk
	Case No. VSA-0264 (OHA March 2, 2000)


	vsa0273
	Local Disk
	Case No. VSA-0273 (OHA December 15, 1999)


	vsa0277
	Local Disk
	Case No. VSA-0277 (OHA March 16, 2000)


	vsa0281
	Local Disk
	Case No. VSA-0281 (OHA April 10, 2000)


	vsa0283
	Local Disk
	Case No. VSA-0283 (OHA March 7, 2000)


	vsa0287
	Local Disk
	Case No. VSA-0287 (OHA April 24, 2000)


	vsa0288
	Local Disk
	Case No. VSA-0288, 28 DOE ¶ 83,004 (OHA March 17, 2000)


	vsa0289
	Local Disk
	Case No. VSA-0289 (OHA February 17, 2000)


	vsa0298
	Local Disk
	Case No. VSA-0298, 28 DOE ¶ 83,001 (OHA May 12, 2000)


	vsa0300
	Local Disk
	Case No. VSA-0300, 28 DOE ¶ 83,010 (OHA August 30, 2000)


	vsa0309
	Local Disk
	Case No. VSA-0309, 28 DOE ¶ 83,006 (OHA July 12, 2000)


	vsa0312
	Local Disk
	Case No. VSA-0312, 28 DOE ¶ 83,008 (OHA July 31, 2000)


	vsa0320
	Local Disk
	Case No. VSA-0320, 28 DOE ¶ 83,003 (OHA June 23, 2000)


	vsa0321
	Local Disk
	Case No. VSA-0321, 28 DOE ¶ 83,007 (OHA June 29, 2000)


	vsa0327
	Local Disk
	Case No. VSA-0327, 28 DOE ¶ 83,005 (OHA June 13, 2000)


	vsa0328
	Local Disk
	Case No. VSA-0328, 28 DOE ¶ 83,009 (OHA August 9, 2000)


	vsa0334
	Local Disk
	Case No. VSA-0334, 28 DOE ¶ 83,017 (OHA February 16, 2001)


	vsa0339
	Local Disk
	Case No. VSA-0339, 28 DOE ¶ 83,011 (OHA October 13, 2000)


	vsa0345
	Local Disk
	Case No. VSA-0345, 28 DOE ¶ 83,014 (OHA December 12, 2000)


	vsa0346
	Local Disk
	Case No. VSA-0346, 28 DOE ¶ 83,013 (OHA November 30, 2000)


	vsa0352
	Local Disk
	Case No. VSA-0352, 28 DOE ¶ 83,019 (OHA April 19, 2001)


	vsa0359
	Local Disk
	Case No. VSA-0359, 28 DOE ¶ 83,016 (OHA January 9, 2001)


	vsa0363
	Local Disk
	Case No. VSA-0363, 28 DOE ¶ 83,013 (OHA November 30, 2000)


	vsa0371
	Local Disk
	Case No. VSA-0371, 28 DOE ¶ 83,015 (OHA December 19, 2000)


	vsa0384
	Local Disk
	Case No. VSA-0384, 28 DOE ¶ 83,021 (OHA May 2, 2001)


	vsa0387
	Local Disk
	Case No. VSA-0387, 28 DOE ¶ 83,022 (OHA February 8, 2001)


	vsa0388
	Local Disk
	Case No. VSA-0388, 28 DOE ¶ 83,018 (OHA March 6, 2001)


	vsa0396
	Local Disk
	Case No. VSA-0396, 28 DOE ¶ 83,020 (OHA April 19, 2001)


	vsa0398
	Local Disk
	Case No. VSA-0398, 28 DOE ¶ 83,023 (OHA June 4, 2001)


	vsa0414
	Local Disk
	Case No. VSA-0414, 28 DOE ¶ 83,025 (OHA June 7, 2001)


	vsa0418
	Local Disk
	Case No. VSA-0418, 28 DOE ¶ 83,024 (OHA June 5, 2001)


	VSA0433
	Local Disk
	Case No. VSA-0433 (November 5, 2001)


	vsa0435
	Local Disk
	Case No. VSA-0435 (OHA August 13, 2001)


	vsa0439
	Local Disk
	Case No. VSA-0439 (October 9, 2001)


	vsa0444
	Local Disk
	Case No. VSA-0444 (OHA November 7, 2001)


	vsa0448
	Local Disk
	Case No. VSA-0448 (OHA October 25, 2001)


	vsa0479
	VSO0001
	Local Disk
	Case No. VSO-0001, 24 DOE ¶ 82,751 (H. O. Augustyn Dec. 22, 1994)


	VSO0002
	Local Disk
	Case No. VSO-0002, 24 DOE ¶ 82,752 (H. O. Dugan Jan. 31, 1995)


	VSO0005
	Local Disk
	Case No. VSO-0005, 24 DOE ¶ 82,573 (H. O. Wieker Feb. 9, 1995)


	VSO0008
	Local Disk
	Case No. VSO-0008, 25 DOE ¶ 82,753 (H.O. MacPherson Mar. 27, 1995)


	VSO0011
	Local Disk
	Case No. VSO-0011, 25 DOE ¶ 82,751 (H.O. Breznay Mar. 22, 1995)


	VSO0012
	Local Disk
	Case No. VSO-0012, 25 DOE ¶ 82,754 (H.O. Gray Apr. 4, 1995)


	VSO0013
	Local Disk
	Case No. VSO-0013, 25 DOE ¶ 82,752 (H.O. Lipton Mar. 23, 1995)


	VSO0014
	Local Disk
	Case No. VSO-0014, 25 DOE ¶ 82,755 (H.O. Augustyn May 8, 1995)


	VSO0015
	Local Disk
	Case No. VSO-0015, 25 DOE ¶ 82,760 (H.O. Hochstadt June 5, 1995)


	VSO0016
	Local Disk
	Case No. VSO-0016, 25 DOE ¶ 82,757 (H.O. Brown May 19, 1995)


	VSO0018
	Local Disk
	Case No. VSO-0018, 25 DOE ¶ 82,758 (H.O. Mann May 22, 1995)


	VSO0019
	Local Disk
	Case No. VSO-0019, 25 DOE ¶ 82,759 (H.O. Dugan May 25, 1995)


	VSO0020
	Local Disk
	Case No. VSO-0020, 25 DOE ¶ 82,756 (H.O Lipton May 12, 1995)


	VSO0021
	Local Disk
	Case No. VSO-0021, 25 DOE ¶ 82,763 (H.O. Klurfeld Aug. 11, 1995)


	VSO0023
	Local Disk
	Case No. VSO-0023, 25 DOE ¶ 82,761 (H.O. Schwartz July 21, 1995)


	VSO0027
	Local Disk
	Case No. VSO-0027, 25 DOE ¶ 82,764 (H.O. Tao Aug. 14, 1995)


	VSO0028
	Local Disk
	Case No. VSO-0028, 25 DOE ¶ 82,762 (H.O. Klurfeld Aug. 3, 1995)


	VSO0029
	Local Disk
	Case No. VSO-0029, 25 DOE ¶ 82,766 (H.O. Gray Sept. 8, 1995)


	VSO0031
	Local Disk
	Case No. VSO-0031, 25 DOE ¶ 82,770 (H.O. Augustyn Oct. 10, 1995)


	VSO0032
	Local Disk
	Case No. VSO-0032, 25 DOE ¶ 82,765 (H.O. Lipton Sept. 1, 1995)


	VSO0034
	Local Disk
	Case No. VSO-0034, 25 DOE ¶ 82,768 (H.O. Brown Sept. 26, 1995)


	VSO0035
	Local Disk
	Case No. VSO-0035, 25 DOE ¶ 82,767 (H.O. Goering Sept. 15, 1995)


	VSO0036
	Local Disk
	Case No. VSO-0036, 25 DOE ¶ 82,772 (H.O. Gray Oct. 13, 1995)


	vso0037
	Local Disk
	Case No. VSO-0037, 25 DOE ¶ 82,778 (H.O. Mann Nov. 20, 1995)


	VSO0038
	Local Disk
	Case No. VSO-0038, 25 DOE ¶ 82,769 (H.O. MacPherson Oct. 2, 1995)


	vso0039
	Local Disk
	Case No. VSO-0039, 25 DOE ¶ 82,779 (H.O. Breznay Nov. 22, 1995)


	VSO0040
	Local Disk
	Case No. VSO-0040, 25 DOE ¶ 82,773 (H.O. Schwartz Oct. 17, 1995)


	VSO0041
	Local Disk
	Case No. VSO-0041, 25 DOE ¶ 82,775 (H.O. Hochstadt Oct. 27, 1995)


	VSO0042
	Local Disk
	Case No. VSO-0042, 25 DOE ¶ 82,771 (H.O. Dugan Oct. 10, 1995)


	vso0043
	Local Disk
	Case No. VSO-0043, 25 DOE ¶ 82,777 (H.O. Woods Nov. 1, 1995)


	vso0044
	Local Disk
	Case No. VSO-0044, 25 DOE ¶ 82,780 (H.O. Tao Nov. 22, 1995)


	VSO0045
	Local Disk
	Case No. VSO-0045, 25 DOE ¶ 82,774 (H.O. Woods Oct. 26, 1995)


	vso0046
	Local Disk
	Case No. VSO-0046, 25 DOE ¶ 82,787 (H.O. Klurfeld Jan. 30, 1996)


	VSO0048
	Local Disk
	Case No. VSO-0048, 25 DOE ¶ 82,776 (H.O. Gray Oct. 27, 1995)


	vso0049
	Local Disk
	Case No. VSO-0049, 25 DOE ¶ 82,785 (H.O. Cronin Jan. 4, 1996)


	vso0051
	Local Disk
	Case No. VSO-0051, 25 DOE ¶ 82,784 (H.O. Hochstadt Dec. 28, 1995)


	vso0054
	Local Disk
	Case No. VSO-0054, 25 DOE ¶ 82,783 (H.O. Dugan Dec. 18, 1995)


	vso0057
	Local Disk
	Case No. VSO-0057, 25 DOE ¶ 82,786 (H.O. Lipton Jan. 25, 1996)


	vso0059
	Local Disk
	Case No. VSO-0059, 25 DOE ¶ 82,790 (H.O. Lipton Feb. 7, 1996)


	vso0060
	Local Disk
	Case No. VSO-0060, 25 DOE ¶ 82,788 (H.O. Mann Jan. 31, 1996)


	vso0061
	Local Disk
	Case No. VSO-0061, 25 DOE ¶ 82,791 (H.O. Woods Feb. 13, 1996)


	vso0063
	Local Disk
	Case No. VSO-0063, 25 DOE ¶ 82,789 (H.O. Tedrow Feb. 5, 1996)


	vso0065
	Local Disk
	Case No. VSO-0065, 25 DOE ¶ 82,798 (H.O. Gray Apr. 15, 1996)


	vso0066
	Local Disk
	Case No. VSO-0066, 25 DOE ¶ 82,797 (H.O. Klurfeld Mar. 26, 1996)


	vso0068
	Local Disk
	Case No. VSO-0068, 25 DOE ¶ 82,804 (H.O. MacPherson May 2, 1996)


	vso0069
	Local Disk
	Case No. VSO-0069, 25 DOE ¶ 82,795 (H. O. Lazarus Mar. 15, 1996)


	vso0072
	Local Disk
	Case No. VSO-0072, 25 DOE ¶ 82,792 (H.O. Woods Feb. 26, 1996)


	vso0073
	Local Disk
	Case No. VSO-0073, 25 DOE ¶ 82,794 (H.O. Brown Mar. 11, 1996)


	vso0074
	Local Disk
	Case No. VSO-0074, 25 DOE ¶ 82,796 (H.O. Dugan Mar. 22, 1996)


	vso0075
	Local Disk
	Case No. VSO-0075, 25 DOE ¶ 82,799 (H.O. Goering Apr. 18, 1996)


	vso0076
	Local Disk
	Case No. VSO-0076, 25 DOE ¶ 82,801 (H.O. Cronin Apr. 24, 1996)


	vso0077
	Local Disk
	Case No. VSO-0077, 25 DOE ¶ 82,806 (H.O. Tao May 23, 1996)


	vso0078
	Local Disk
	Case No. VSO-0078, 25 DOE ¶ 82,802 (H.O. Wieker Apr. 25, 1996)


	vso0079
	Local Disk
	Case No. VSO-0079, 25 DOE ¶ 82,803 (H.O. Hochstadt May 1, 1996)


	vso0081
	Local Disk
	Case No. VSO-0081, 25 DOE ¶ 82,805 (H.O. Lipton May 3, 1996)


	vso0082
	Local Disk
	Case No. VSO-0082, 25 DOE ¶ 82,800 (H.O. Gray Apr. 22, 1996)


	vso0083
	Local Disk
	Case No. VSO-0083, 25 DOE ¶ 82,807 (H.O. Augustyn June 10, 1996)


	vso0084a
	Local Disk
	Case No. VSO-0084, 26 DOE ¶ 82,754 (H. O. Mann Aug. 23, 1996)


	vso0085
	Local Disk
	Case No. VSO-0085, 26 DOE ¶ 82,751 (H. O. Lazarus July 29, 1996)


	VSo0087
	Local Disk
	Case No. VSO-0087, 25 DOE ¶ 82,208 (H.O. Schwartz July 11, 1996)


	VSO0088
	Local Disk
	Case No. VSO-0088, 25 DOE ¶ 82,809 (H.O. Brown July 17, 1996)


	VSO0089
	Local Disk
	Case No. VSO-0089, 25 DOE ¶ 82,810 (H.O. Brown July 17, 1996)


	VSO0090
	Local Disk
	Case No. VSO-0090, 26 DOE ¶ 82,752 (H.O. Wieker July 30, 1996)


	vso0091
	Local Disk
	Case No. VSO-0091, 26 DOE ¶ 82,755 (H.O. Cronin Sept. 5, 1996)


	VSO0093
	Local Disk
	Case No. VSO-0093, 26 DOE ¶ 82,757 (H.O. Wieker Sept. 23, 1996)


	vso0094
	Local Disk
	Case No. VSO-0094, 26 DOE ¶ 82,753 (H. O. Lipton Aug. 7, 1996)


	vso0096x
	Local Disk
	Case No. VSO-0096, 26 DOE ¶ 82,756 (H.O. Hochstadt Sept. 12, 1996)


	VSO0098
	Local Disk
	Case No. VSO-0098, 26 DOE ¶ 82,760 (H.O. Gray, Oct. 16, 1996)


	VSO0099
	Local Disk
	Case No. VSO-0099, 26 DOE ¶ 82,759 (H.O. Dugan, Oct. 9, 1996)


	VSO0100
	Local Disk
	Case No. VSO-0100, 26 DOE ¶ 82,762 (H. O. Tao Nov. 13, 1996)


	VSO0101
	Local Disk
	Case No. VSO-0101 (H. O. Tao Jan. 28, 1997)


	VSO0102
	Local Disk
	Case No. VSO-0102, 26 DOE ¶ 82,763 (H.O. Woods Nov. 14, 1996)


	VSO0103
	Local Disk
	Case No. VSO-0103, 26 DOE ¶ 82,761 (H.O. Fine Oct. 24, 1996)


	VSO0104
	Local Disk
	Case No. VSO-0104, 26 DOE ¶ 82,758 (H.O. Goering, Oct. 4, 1996)


	VSO0106
	Local Disk
	Case No. VSO-0106 (H.O. Schwartz Feb. 3, 1997)


	VSO0108
	Local Disk
	Case No. VSO-0108, 26 DOE ¶ 82,764 (H.O. Wieker Dec. 3, 1996)


	vso0109
	Local Disk
	Case No. VSO-0109 (H.O. Tedrow July 7, 1997)


	VSO0113
	Local Disk
	Case No. VSO-0113 (H.O. Cronin Feb. 3, 1997)


	vso0114
	Local Disk
	Case No. VSO-0114, 26 DOE ¶ 82,770 (H.O. Wieker March 5, 1997)


	vso0115
	Local Disk
	Case No. VSO-0115, 26 DOE ¶ 82,771 (H.O. Gray)


	VSO0116
	Local Disk
	Case No. VSO-0116 (H.O. Brown Jan 16, 1997)


	vso0118
	Local Disk
	Case No. VSO-0118 (H.O. Goering February 7, 1997)


	vso0120
	Local Disk
	Case No. VSO-0120, 26 DOE ¶ 82,772 (H.O. Hochstadt)


	vso0121
	Local Disk
	Case No. VSO-0121 (H.O. Augustyn April 30, 1997)


	vso0122
	Local Disk
	Case No. VSO-0122 (H.O. MacPherson May 2, 1997)


	vso0123
	Local Disk
	Case No. VSO-0123 (H.O. Klurfeld)


	vso0124
	Local Disk
	Case No. VSO-0124, 26 DOE ¶ 82,773 (H.O. Dugan)


	vso0125
	Local Disk
	Case No. VSO-0125 (H.O. Mann)


	vso0126
	Local Disk
	Case No. VSO-0126 (H.O. Fine May 1, 1997)


	vso0128
	Local Disk
	Case No. VSO-0128 (H.O. Lazarus July 14, 1997)


	vso0129
	Local Disk
	Case No. VSO-0129 (H.O. Lipton June 17, 1997


	vso0130
	Local Disk
	Case No. VSO-0130 (H.O. Tao June 4, 1997)


	vso0132
	Local Disk
	Case No. VSO-0132 (H.O. Cronin June 10, 1997)


	vso0133
	Local Disk
	Case No. VSO-0133 (H.O. Wieker July 2, 1997)


	vso0136
	Local Disk
	Case No. VSO-0136 (H.O. Hochstadt May 29, 1997)


	vso0138
	Local Disk
	Case No. VSO-0138 (H.O. Gray July 25, 1997)


	vso0139
	Local Disk
	Case No. VSO-0139, 26 DOE ¶ 82,790 (H.O. Lipton August 14, 1997)


	vso0141
	Local Disk
	Case No. VSO-0141 (H.O. Goering July 16, 1997)


	vso0142
	Local Disk
	Case No. VSO-0142, 26 DOE ¶ 82,791 (H.O. F. Brown August 14, 1997)


	vso0146
	Local Disk
	Case No. VSO-0146 (H.O. Augustyn July 31, 1997)


	vso0147
	Local Disk
	Case No. VSO-0147, 26 DOE ¶ 82,792 (H.O. Klurfeld August 29, 197)


	vso0148
	Local Disk
	Case No. VSO-0148, 26 DOE ¶ 82,796 (H.O. Klurfeld Oct. 10, 1997)


	vso0150
	Local Disk
	Case No. VSO-0150, 26 DOE ¶ 82,789 (H.O. Fine August 7, 1997)


	vso0151
	Local Disk
	Case No. VSO-0151, 26 DOE ¶ 82,793 (H.O. Cronin September 10, 1997)


	vso0152
	Local Disk
	Case No. VSO-0152 (H.O. F. Brown July 30, 1997)


	vso0153
	Local Disk
	Case No. VSO-0153, 26 DOE ¶ 82,795 (H.O. Freimuth September 30, 1997


	vso0154
	Local Disk
	Case No. VSO-0154, 26 DOE ¶ 82,794 (H.O. Woods September 22, 1997)


	vso0155
	Local Disk
	Case No. VSO-0155, 26 DOE ¶ 82,798 (H.O. Schwartz Oct. 20, 1997)


	vso0159
	Local Disk
	Case No. VSO-0159, 26 DOE ¶ 82,800 (H.O. Goering November 17, 1997)


	vso0161
	Local Disk
	Case No. VSO-0161, 26 DOE ¶ 82,797 (H.O. Gray October 14, 1997)


	vso0163
	Local Disk
	Case No. VSO-0163, 26 DOE ¶ 82,799 (H.O. Lipton October 28, 1997)


	vso0164
	Local Disk
	Case No. VSO-0164, 27 DOE ¶ 82,753 (H.O. Tao January 12, 1998)


	vso0166
	Local Disk
	Case No. VSO-0166, DOE ¶ l82,754(H.O. Gray January 12, 1998)


	vso0167
	Local Disk
	Case No. VSO-0167, 26 DOE ¶ 82,801 (H.O. Wieker November 18, 1997)


	vso0168
	Local Disk
	Case No. VSO-0168, 26 DOE ¶ 82,803 (H.O. Augustyn December 9, 1997)


	vso0170
	Local Disk
	Case No. VSO-0170, 26 DOE ¶ 82,802 (H.O. Hochstadt December 8, 1997)


	vso0172
	Local Disk
	Case No. VSO-0172, 27 DOE ¶ 82,762 (H.O. Mann april 3, 1998)


	vso0173
	Local Disk
	Case No. VSO-0173, 27 DOE ¶ 82,758 (H.O. Cronin February 19, 1998)


	vso0174
	Local Disk
	Case No. VSO-0174, 27 DOE ¶ 82,751 (H.O. Jenkins-Chapman January 9, 1998)


	vso0176
	Local Disk
	Case No. VSO-0176, 27 DOE ¶ 82,760 (H.O. Lipton February 24, 1998)


	vso0177
	Local Disk
	Case No. VSO-0177, 27 DOE ¶ 82,752 (H.O. Brown January 9, 1998


	vso0178
	Local Disk
	Case No. VSO-0178, 27 DOE ¶ 82,757 (H.O. Lazarus February 9, 1998)


	vso0179
	Local Disk
	Case No. VSO-0179, 27 DOE ¶ 82,755 (H.O. Wieker January 29, 1998)


	vso0181
	Local Disk
	Case No. VSO-0181, 27 DOE ¶ 82,756 (H.O. Fine February 6,1998)


	vso0183
	Local Disk
	Case No. VSO-0183, 27 DOE ¶ 82,761 (H.O. Freimuth March 5, 1998)


	vso0184
	Local Disk
	Case No. VSO-0184, 27 DOE ¶ 82,759 (H.O. Goering February 19, 1998)


	vso0185
	Local Disk
	Case No. VSO-0185 (H.O. Tao May 6, 1998)


	vso0186
	Local Disk
	Case No. VSO-0186 (H.O. Klurfeld June 2, 1998), 27 DOE ¶82,767


	vso0187
	Local Disk
	Case No. VSO-0187, 27 DOE ¶ 82,763 (H.O. Wieker April 17, 1998)


	vso0189
	Local Disk
	Case No. VSO-0189 (H.O. Gray May 7, 1998)


	vso0192
	Local Disk
	Case No. VSO-0192 (H.O. Jenkins-Chapman May 7, 1998)


	vso0194
	Local Disk
	Case No. VSO-0194, 27 DOE ¶ 82,771 (H.O. Adeyeye July 9, 1998)


	vso0197
	Local Disk
	Case No. VSO-0197 (H.O. Gray June 18, 1998), 27 DOE ¶82,768


	vso0198
	Local Disk
	Case No. VSO-0198, 27 DOE ¶ 82,784 (H.O. Goering November 24, 1998)


	vso0199
	Local Disk
	Case No. VSO-0199, 27 DOE ¶ 82,769 (H.O. Goldstein June 25, 1998)


	vso0200
	Local Disk
	Case No. VSO-0200, 27 DOE ¶ 82,770 (H.O. Augustyn July 1, 1998)


	vso0203
	Local Disk
	Case No. VSO-0203, 27 DOE ¶ 82,773 (H.O. Tao August 31, 1997)


	vso0204
	Local Disk
	Case No. VSO-0204, 27 DOE ¶ 82,775 (H.O. MacPherson September 30, 1998)


	vso0205
	Local Disk
	Case No. VSO-0205, 27 DOE ¶ 82,776 (H.O. Wieker October 1, 1998)


	vso0207
	Local Disk
	Case No. VSO-0207, 27 DOE ¶ 82,772 (H.O. Schwartz August 24, 1998)


	vso0208
	Local Disk
	Case No. VSO-0208, 27 DOE ¶ 82,774 (H.O. Fine September 10, 1998)


	vso0209
	Local Disk
	Case No. VSO-0209, 27 DOE ¶ 82,778 (H.O. Klurfeld October 29, 1998)


	vso0211
	Local Disk
	Case No. VSO-0211, 27 DOE ¶ 82,782 (H.O. Goldstein November 23, 1998)


	vso0214
	Local Disk
	Case No. VSO-0214, 27 DOE ¶ 82,777 (H.O. Palmer October 15, 1998)


	vso0216
	Local Disk
	Case No. VSO-0216, 27 DOE ¶ 82,781 (H.O. Brown November 16, 1998)


	vso0219
	Local Disk
	Case No. VSO-0219, 27 DOE ¶ 82,779 (H.O. Lipton November 9, 1998)


	vso0220
	Local Disk
	Case No. VSO-0220, 27 DOE ¶ 82,783 (H.O. Adeyeye November 23, 1998)


	vso0221
	Local Disk
	Case No. VSO-0221, 27 DOE ¶ 82,792 (H.O. Cronin February 16, 1999)


	vso0222
	Local Disk
	Case No. VSO-0222, 27 DOE ¶ 82,785 (H.O. Jenkins-Chapman November 24, 1998)


	vso0223
	Local Disk
	Case No. VSO-0223, 27 DOE ¶ 82,786 (H.O. Goering December 17, 1998)


	vso0226
	Local Disk
	Case No. VSO-0226, 27 DOE ¶ 82,780 (H.O. Goldstein November 13, 1998)


	vso0227
	Local Disk
	Case No. VSO-0227, 27 DOE ¶ 82,798 (H.O. Schwartz March 26, 1999)


	vso0229
	Local Disk
	Case No. VSO-0229, 27 DOE ¶ 82,787 (H.O. Fine December 22, 1998)


	vso0230
	Local Disk
	Case No. VSO-0230, 27 DOE ¶ 82,789 (H.O. MacPherson January 22, 1999)


	vso0232
	Local Disk
	Case No. VSO-0232, 27 DOE ¶ 82,788 (H.O. Gray January 8 1999)


	vso0233
	Local Disk
	Case No. VSO-0233, 27 DOE ¶ 82,792 (H.O. Mann February 16, 1999)


	vso0237
	Local Disk
	Case No. VSO-0237, 27 DOE ¶ 82,791 (H.O. Woods February 4, 1999)


	vso0238
	Local Disk
	Case No. VSO-0238, 27 DOE ¶ 82,796 (H.O. Tao March 8, 1999)


	vso0240
	Local Disk
	Case No. VSO-0240, 27 DOE ¶ 82,790 (H.O. Mann February 1, 1999)


	vso0241
	Local Disk
	Case No. VSO-0241, 27 DOE ¶ 82,794 (H.O. Lipton February 26, 1999)


	vso0242
	Local Disk
	Case No. VSO-0242, 27 DOE ¶ 82,799 (H.O. Lazarus April 2, 1999)


	vso0243
	Local Disk
	Case No. VSO-0243, 27 DOE ¶ 82,808 (H.O. Cronin June 23, 1999)


	vso0244
	Local Disk
	Case No. VSO-0244, 27 DOE ¶ 82,797 (H.O. Augustyn March 18, 1999)


	vso0245
	Local Disk
	Case No. VSO-0245, 27 DOE ¶ 82,795 (H.O. Palmer February 26, 1999)


	vso0246
	Local Disk
	Case No. VSO-0246, 27 DOE ¶ 82,802 (H.O. Breznay May 5, 1999)


	vso0247
	Local Disk
	Case No. VSO-0247, 27 DOE ¶ 82,800 (H.O. Tedrow April 21, 1999)


	vso0251
	Local Disk
	Case No. VSO-0251, 27 DOE ¶ 82,813 (H.O. Fine August 11, 1999)


	vso0253
	Local Disk
	Case No. VSO-0253, 27 DOE ¶ 82,804 (H.O. Schwartz May 26, 1999)


	vso0254
	Local Disk
	Case No. VSO-0254, 27 DOE ¶ 82,803 (H.O. Brown May 19, 1999)


	vso0255
	Local Disk
	Case No. VSO-0255, 27 DOE ¶ 82,801 (H.O. Goldstein April 26, 1999)


	vso0257
	Local Disk
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